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NMPUHLIMIM MOAIAY AEP)KABHOI BAAAM
3A KOHCTUTYUIEIO MUAUNA OPAUKA 1710 POKY
TA MOAbCBKOIO KOHCTUTYLIEIO 1791 POKY

IIposedeno ananiz xomnemenyii suwux opeanie Oepicasnoi eradu 3a Kowcmumyyiero Ilununa
Opauxa 1710 p. ma Koncmumyuyieio Honvwi 1791 p. woodo sacmocyeanms npunyuny nodiny 0epucasoi
enadu na 3axkonooasuy, suxonasuy i cydosy. [Ipunyun nodiny Oepicasnoi eradu 3anposactceno y yux
KOHCTUMYUIAX CRUPAIOUUCH HA GLACHULL 0ePICABHO-NPABosUll J0cei0 ma idei 3axionoesponeticokoi noui-
muxo-npasosoi dymxu nepiody npoceimuuymea. Memoio koncmumyrosanms nodiny odepicasnoi eradu
6 ykpaincoii ma noavcvkit konemumyuisx XVII cm. 6yno yoockonaienis 0epucasnozo Mexanismy ma
sanobizanns Moycaueocmi ysypnauii enadu ecepeduni Kpaini.

Kmouogi cioBa: Koncrutyiist [Tununa Opavka; opran [epKaBHOI BJIa/IN; O/ BJIAJIN; 3aKOHO-
JlaByua BJIA/Ia; BAKOHABYA BJIAJIa; CY/I0BA BJIAJIA.

Kozauenxo A. H., 10KTOD 10pUANYECKUX HAYK, IOIEHT, 3aBeayionuii kadeapoii TeopeTuko-mpa-
BOBBIX siucImIIiH, [lonTaBekuii opuamdeckuii MHCTUTYT HannonaabHoro 1opuandeckoro yHUBepCH-
teta umenu fpociaBa Myaporo, Ykpauna, r. [Tonrasa.

e-mail : a.i.kozachenko@ukr.net ; ORCID 0000-0002-4568-7964

IIpunnun pasaenenusi rocyaapcreennoii Biaactu B Koncruryuuu ITnimma Opsmka 1710 rona
u [oabckoit Koncrurynun 1791 rona

IIposeden anaius KoMnemeHyuu GvlCUUX OP2an08 20CYOapCMEEeHHOU BLACTU NPEOYCMOMPEHHBIX
Koncmumyuyueii [luruna Opauxa 1710 2. u Koncmumyyuei IHonvwu 1791 2. omnocumenvHo ucnonn3osa-
HUSL NPUHLUNA OeNeHUst 20CY0apCmEenHOl 6LACIU HA 3AKOHOOAMENbHYIO, UCNOIHUMENDHYIO U CYOCOHYIO.
IIpunyun denenus zocydapcmeennoll 6Aacmiu YCMAHOGICHO 6 SMUX KOHCMUMYUUSX ONUPASCy HA COO-
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CMBEHHDITL 20CYOAPCMBEHHO-NPABOBOT ONbIM U UdeU 3aNA0HOE8PONEUCKOU NOJUMUKO-NPABOBOU MbICIU
nepuoda npoceemumenvcmed. Llenvio koncmumyuposanust 0ejenust 20Cy0apcmeentoll 61acmu 8 YKpauH-
ckoil u noavckotl koncmumyyusix XVIII 6. 6ou10 ycosepuencmeosanue 20cy0apcmeenioz0 Mexanusma
U npedomepPaAmuUmMb 803MOHCHOCINL Y3YPNUPOBAHUSL 6LACMU SHYMPU CIMPAHDL.

Kmouessle cioBa: Koncruryuuns Iunumna Opinka; oprad rocy1apcTBeHHON BIACTH; paszieslcHIe
BJIACTEll; 3aKOHO/ATEIbHAST BJIACTD; MCTIOJHUTEIbHAST BJIACTH; CyAeOHast BJIACTb.

ITocmanoexa npodnemu. Jocnigxenns ictopii BUHUKHEHHS, CTAHOBJIEHHS
i pO3BUTKY BITUM3HSIHOIO KOHCTUTYI[IOHAII3MY € HOBUM HAIIPSIMKOM iCTOPUKO-TIpa-
BoBOI Hayku. AK Bigjomo Ha KiHelb XVIII cT. npunajae moyatok NpakTUYHOTO
BUKOPUCTAHHST TIPUHIMITY TTOJIY JeP:KaBHOI BJaau Ha TpU Tiaku y KoHcTuTytiii
CHIA 1787 p. Ta Koncrurynii @pantii 1791 p. Azne Brepiie BTiIUTH Y KOHCTUTY-
IiITHY TPAKTUKY TIPUHITUIT PO3MOILIY AEPsKAaBHOI BJIAJN HAMaTaIucst PO3POOHUKH
Konctutymii [Tununa Opauka 1710 p. A yxBanena 1791 p. [lonbebka Koncruryiist
cTasa 1epiioo y €BpoIi KOHCTUTYINEIO, 10 32 CBOEIO CTPYKTYPOIO CIIMpasacs Ha
TIPUHITUI TIOJILJTY BJIAJIN.

Axmyanvricms memu J0OCHIKEHHST 3yMOBJIIOEThCS HEOOXiAHICTIO BUBYEHHSI
BUTOKIB BITUM3HAHOTO KOHCTUTYIIOHAMI3MY. 3allPOBAJKEHHST IPUHIIUITY TTOJITY
nepskaBHoi Baaau Ha Tpu Tinku y Koncrurytii [Tunumna Opauka 1710 p. i Koncru-
tytii [Hombmti 1791 p. cip posrasgaatn y KoHTeKCTi HamaranHg Ykpainu ta [losbii
MiABUTIATA e(heKTUBHICTH I€P5KABHOI BJIAIN Y HAUKPUTUYHIIIT TIePioI CBOET iCTOPil
3 MeTOI0 30epeKeHHsI BJACHOI JiepskaBHOCTI. [IpobieMa yIoCKOHATIEHHST MEXaHi3My
JIeP>KaBHOI BJIa/IA 32 YMOB 30BHIIITHIX 3arPO3 3AJUINAETHCS 71T YKPAIHU aKTyalbHOKO
i y Hamr yac.

Ananiz ocmannix docaioxcens i nyonixayii. Jlocmipkerns ictopii BiTYM3HsI-
HOTO KOHCTUTYI[IOHATI3MY € THM HAIPSIMOM iCTOPUKO-TIPABOBOI HAyKH, IO HAOYB
PO3BUTKY y TOCTpajigHChbKUH 1epio. JIumie Ha nmouwarky XXI ct. 3'apusmcs mepiri
mpari YKpaiHChbKUX HAYKOBIIIB, MPEJMETOM IOCJI/PKEHHS SKUX cTaima KoHCTUTYyITis
[Tonpmi 1791 p. Ta MOPIBHAMBHUIT aHAJI3 YKPAiHCHKOI 1 MOJIbCHKOI KOHCTUTYIIIH
XVIII cr. — Koncrurynii [Mumuna Opauka 1710 p. i Korcturymii [oabmti 1791 p.
[cTopuKO-TIPaBoOBi MOCTIKEHHs 3a3HadeHnXx mpobuaem mposoauau B. JI. Tonua-
perko (V. D. Honcharenko), O. B. 3inuenko (O. V. Zinchenko), B. C. Kypascbkmii
(V. S. Zhuravskyi), B. M. €pmomaes (V. M. Yermolaiev), C. I. Kpecinu (S. H. Kresin),
O. M. Muponenko (O. M. Myronenko), B. O. Pym’siaues (V. O. Rum’iantsev),
M. M. Crpaxos (M. M. Strakhov), B. '. Tumuk (B. Y. Tyshchyk), C. B. IlleBuyk
(S. V. Shevchuk). Koucrurytiito oabut 1791 p. mocmiikyBasu MoJIbChKi HAYKOBII
I0. Bapumax (Yu. Bardakh), B. Jlechomapcekuii (B. Lesnodarskyi), €. Koanbcbki
(Ye. Kovalski), A. Kopo6osuu (A. Korobovych), M. ITicrpuak (M. Pistrchak) ra in.

Memoro cmammi € TIOPiBHAJIBLHO-TIPABOBHI aHaJi3 PO3BUTKY KOHCTUTYIIIHHOI
JLyMKU TIPO TIOJiJI BJa/ii Ha Tpu Tigku BIPooBxk XVIII cT., Teopisi Ta npakTtuka
BTUJIEHHS TMX ifieil B ykpaincokiii Koncruryiii 1710 p. Ta moabcepkiit Koncruryiii
1791 p.

Buxanao ocnosnozo mamepiany. KoucturyiiiitHa Teopist Ta PAKTUKA CYyIaCHIX
JIeMOKPATUYHUX KPalH CIUPAETHCA HA IOJIJ /Iep:KaBHOI BJIAIU HA TPU TIJIKU —
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KJIACMYHY TPiajly 3aKOHO/IaBYOl, BAKOHABYOI i cy/10BOi Biaau. Po3moisa nep:xkaBHO1
BJIQJIV TIe TOM MeXaHi3M, 1110 HeYMOKJIUBIIIOE Y3yPIIAIIo BJIAJN OKPEMOIO 1TOCAZIOBOIO
0c006010, MOJIITHYHOIO MapTiero abo opraHoM Jep:xkaBu. BojHovac Teopiss HApOJIHOTO
CyBepeHiTeTy rnependadae eHICTh BJIAAN, a/[’Ke HapOJ BUSHAETHCS €IUHUM JIKEpe-
JIoM JiepskaBHol Byaju. [lofin Baaan A0NMOBHIOETHCS CUCTEMOIO CTPUMYBAHb i IIPO-
TuBar. MexaHi3M B3a€EMHUX CTPUMYBaHb i IIPOTUBAr MiXK OpraHaMu 3aKOHOJIaBYO1
i BUKOHaBYOI BJjaau 3abe3nedye ixX CHiBPOOITHUIITBO SIK TJIOK €IUHOI JepsKaBHOI
BJIAJIN.

Ines moxisy nep:kaBHOI BJaM HAJIEKNTD JABHbOTPEIIBKOMY MUCJIUTEN0 APUCTO-
testio. Teopernute oOrpYHTYBaHHS ifiel MOy BJIaW HA TPY TLIKHU 3/iiicHuB [[KOH
Jlokk (1632—1704 pp.). Kinacuunoro 3aBepiiernst Bona HaOysa y XVIII cr. y mparsx
[Mapns Jlyi Monteck’e, Immanyina Kanta, Benxxamena Koncranta, Osekcanzapa
laminbrona, /l:xeiimca MenicoHa. Sk BizomMo, Biepiiie MPUHIMIT TOALTY JeP:KaBHOI
Baagu Oys peanizosanuii y Koncruryii CIIA 1787 p. Oxnak nepiui cnpobu KoH-
CTUTYIIITHOTO 3aKPITUIEHHS PO3TIOJILTY BN HA TPY TJIKK OYJIU 3/ilICHEH] y TTpoTieci
CTAHOBJIEHHST YKPAIHCHKOTO Ta TOJIbChKOTO KOHCTUTYIIOHAMI3MY y XVIII cT.

Y cepenuni XVI cr. ykpaincbkuii csmenHuk-rymanict CraniciaB OpiXxoBChKUT,
CIUPAIOYUCH HA BUEHHsT APHCTOTEJIsT, OOIPYHTYBAB i/I€10 TIPHPOIHOTO MPaBa Ta MOy
Braau [1, c¢. 167]. Hanpuxkinmi XVI cr. Ta y XVII crt. inei cycmniabHOTO 10TOBODY,
NPUPOAHUX TIPaB Ta 0OMEKEHHsT BJagu HaOyJM PO3BUTKY Y HPAIAX YKPaiHCHKUX
dinocodis, npocsituTenis Ta peiriitnux nosemictis Mocnna Bepenmucbkoro, Isana
Bumencpkoro, Xpucropopa Dinapera, Teomociss Cadonosuua [1, c. 168—171].

Ax crBepmkye B. M. Matsx, nositnko-npaBosi norssian [unmuma Opamka gop-
MYyBaJUCS T/ BILIMBOM BUKIaaua KueBo-MorunsgHebkoi akagemii Ctedana ABop-
CHKOI'0, KOTPHIi OTpUMaB OJIMCKY4Yy OCBITY B Koseriymax JIbBosa, JIroOumina, [Tosnani
ta Binencekiit akazmemii [2, c. 119]. O. B. Kpecin, cepen mxepen Koncrutyrtii [Tumumna
Opunka 1710 p. HasuBae 360piBcbKy yroay 1649 p. i [lepesiciaBebky yromy 1654 p.,
3aXi/IHOEBPOIEIHCHKY TMOJITUKO-TIPABOBY JAYMKY, TTOTOYAaCHY YKPAiHCBKY MOJITH-
KO-TIPAaBOBY AYMKY, — KOHCTUTYIIHHI akTu Peui [TocmosnToi, 1o ykmagaaucs Mix
KOpoJieM i ceHaToM, micist Bubopis koposs [3, ¢. 195].

Busnavampaumu aktopamu, mo cnorykaau TBopiiB Koncturymii [lummma
Opismka 1710 p. Ha 3anTpoOBAKEHHST TPUHIIUILY TIOJIIJIY JePsKaBHOI BJIa/IM, MIOHAM-
nepiie OyJI0 HAMaraHHsl MABUIIATH e(heKTUBHICTD JIePIKAaBHOTO MeXaHi3My /IS Biji-
HOBJIEHHSI JIePKaBHOTO CyBepeHiTeTy YKpaiHu Ta 60poThOM IPOTH POCIiChKOI arpecii.
Y crpaBi KOHCTUTYIOBaHHS IPUHIIUAILY TOJITY BN He BapTO MPUMEHITYBATH POJIb
coparaukiB [Mmmuna Opanka — xozarpkux crapimmi A. Boiinaposcbkoro, K. Top-
nienka, 1. JlomukoBcbkoro, @. Muposuua, I. MakcumoBuua ta inmmwmx [3, c. 193].
Bouu BUXOAMIN 3 TOTO, MO KOHCTUTYILS — 1€ Yro/la Mi’K TeTbMaHOM i KO3aI[bKOIO
CTapIIMHOIO, KOTPA MOBUHHA nepenbadaT oOMeKeHHsI Biaau retbMana. Tak, cr. VI
Koncruryii IMumuma Opimka 1710 p. o6rpyHTOBYBaIa HEOOXIAHICTH OOMEKEHHS
Baaau lerbmana tum, 1mo y apyriii nosoBuni XVII cr. «zesiki [erbmann Bificbka
3amopo3bKOro y3ypIlyBaJau BJaly, TOPYIIYBaIu BCiJIsIKe TIPUPOIHE TPaBO 1 PiB-
HicTb» [4, . 18]. Okpim 1poro pospobHuku Koucrurymii TTuauma Oprmka 1710 p.
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BPaXOBYBaJIU TIO3UTUBHUIT IOCBI/I 0OMEKEHHs KOPOJIiBChKOI Baaau y [ToJbiii Ta ioro
aHTUTION — abCcoMI0TH3M MOCKOBCHKOTO 11apCTBa.

BaromuMm yyacHUKOM KOHCTHUTYIIIITHOTO TIPOTIECY, 10 BIIMHYB Ha 3aKPiTIeHHS
MPUHIAITB 0OMEKEHHSI BJIa/IN, CTAJIO 3aII0PO3bKe KO3aI[TBO Ha YOJIi i3 KOIIOBUM OTa-
ManoM K. Topaienkom. 3amoposkili mparHyau TOMUPUTH IeMOKPATUYHI TTPUHITUTTN
BilicbKOBOTO camMOBpsayBaHHs 3anopo3bkoi Ciui Ha Bcio Ykpainy. Ak cTBepiKye
J. 1. dsopuunpkuii, y Koucruryrii Mumumna Oprmka 1710 p. 6yso peasrizoBaHo
«ujeast TMOJUTUYECKUX CTPEMJIEHNI, KOTOPBIN TepeIoBbIe JIIOAN U3 3aITOPOKCKOTO
BOICKa XOTeJW BUIETh OCYIIECTBIEHHBIM B Majopoccun u 3a0/iHO ¢ Hell B 3ario-
poxbu» |5, ¢. 347].

Y texcri Koncrurytii [Munuma Opauka 1710 p. (Ilaktu i koHCcTUTYIIT TTpaB
i cBoGo Biiichka 3amopo3bKOT0) BiICYTHS HOPMA, sIKa 6 TIPSIMO 3aKPITLIIOBAsIa O/
JiepKaBHOI Bl HA 3aKOHOABUY, BUKOHABUY Ta cyZoBYy. [Ipore ananis tekcty Kon-
CTUTYTIII, IK BBAKAIOTH JOCTIHUKY, JIA€ TiICTaBU CTBEP/KYBATH, 1O MO BN
6yJ10 TMOKJTaIeHO B OCHOBY OpraHisariii iepskaBHoi Biaaau [6, ¢. 6]. Burii opranu mep-
»kaBHOI Byiajin 3akpimieHo y crartax VI-IX Koncrurymii [Tunuma Opanka 1710 p.
o nux nanexanu lenepanbua pazaa, [erbman ta lenepanbhi crapmunu i lenepasnn-
uuit Cyj.

lenepampia pasa — opran 3aKOHO/ABUOI Bjaau. KOHCTUTYIIIS IPSIMO He BKa3ye
Ha hopmyBanHst [eHepanbHOl paan nuisixoM BrOopis. 3a ct. VI yuyactsb y pobori Tete-
pasibHOI pajin Oysra 000B’SI3KOM JIJIsT TIOJIKOBHUKIB, COTHUKIB Ta TeHepabHUX PajlHU-
KiB — BUOOPHUX [PEICTAaBHUKIB BiJ| TOJIKIB, a TAKOXK IIPEACTABHUKIB Bi 3aopo3bKoi
Ciui [4, c. 19]. Tenepanbha pasia ckaukaacs 3a pinieHHIM [erbMana Tpudi Ha pPik Ha
PiznBo, Besmkaens i ITokpoBy, SK 1ie miepeabauasio Kosalbke 3BUYAEBE IIPaBO 3aIio-
posbkoi Ciui. Koncruryiifine 3akpinyieHHsT TePMiHIB CKINKaHHS [eHepasbHOI pajn
MaJio 3a MeTy oOMesKeHHsI Bjiajii [eThMaHa i 3yMOBJIIOBAJIOCST TUM, IO HATTPUKIHII
XVII — nouarky XVIII ct. rerbmanu 1. CamotinoBuu ta I. Masemna dhaktuyHo BigiMo-
BUIMCA Biji ckaukanHs lenepanbroi paan. Y Koncrurymii [Tununa Opauka 1710 p.
BiJICyTHsI HOpMa, 3TiHO 3 IKOI0 [eHepasibHa pajia Masa npaBo obuparu lerbmana Ta
3BITbHATHU HMOTO i3 3aliMaHOi TIOCAH, M0 TMOSCHIOETLCS YCTAJIEHOIO MPaKTUKOIO Ha
MiIcTaBi KO3aI[bKOTO 3BMYAEBOTO TPaBa TaKNX MOBHOBaXKeHD y leHepanmbHOI paan. 3a
ct. VI Koncrurynii [Iumuna Opauka 1710 p. lenepanbha paja Moria BUMaratu Bij
TeTbMaHa «3BiTY I0JI0 MOPYIIIEHHST 3aKOHIB 1 BOJBHOCTEN OGaThKiBIIMHNY [4, ¢. 20].

Takum ynnoMm, lenepasnbHy pajly He BapTO BBasKaTH OPraHOM IAapJIaMeHTCbKOTO
THUITY, aJKe 32 MeXaHi3MoM (hOPMYBaHH:, CKJIAZI0OM Ta TOPSAKOM (DYHKITIOHYBaHHS
BOHA MaJia O3HAKM CTAHOBO-TIPEACTaBHUIIBKOTO oprany. Asie TenepanbHa pajsa Oyiia
HajTiTeHa (hYHKITSMA i TOBHOBAXEHHSMM, TII0 XapaKTepHi 71T TTapJaMeHTy.

Bukonasua Biaza 3a Koncrurymieto Ilununa Opauka 1710 p. nanexana Pani
reHepajbHux crapui Ta [erbmany. Paja renepajbHUX CTaplIMH Majia BUKOHYBATH
(yHKITI ypsaay — BUIIOTO OpTraHy BHKOHABYOI Biaju. bes moromkenHda i3 Pajgoio
reHepayibHUX ctapiiuH l[eTbMaH He MaB IIpaBa yXBaJIlOBAaTH yIIPaBJiHCbKI PillleHHS.
Sk 3aznaueno y cr. VI, «imo0 y Hariit 0aTbKiBIINHI HepImicTh Hajmeskama [enepasin-
Hiit crapiuai» 4, c. 18]. Haiibisibie yBars KOHCTUTYIIiSI TIPU/IIJISIE BPETYTIOBAHHIO
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cratycy lerbmana — ryiaBu gep:kaBu. Y cr. VI nepenbaueHo, 1o TerbMaH «HatiJis-
€THCST TIEBHOIO CBOOOOIO i BiimBoM» [4, ¢. 19]. Crarrst X 3a3nauae, mo lerbmany
<«HaJIE)KUTh KepyBaTH U HarJIgaT 3a MOPSIKOM 10/10 Bcboro Biiicbka 3anoposnb-
KOro» [4, c. 22]. TerbMman 36epiraB 3a o600 MOBHOBaKEHHST KOMaH/[yBaya KO3aI[bKOTO
BilichKa. BilicbKOBY Ta afMiHiCTpaTUBHY Biajly leTbMaH 3/[iHICHIOBAB Yepe3 KO3aIbKUX
CTapIIMH — IOJKOBHUKIB, COTHUKIB, OTAMaHiB Ta 1HIIUX yPSAHUKIB, IKi TOBUHHI
Oy «BipHO cayskuTr» Homy. Koncrurynisa Iununa Opauka 1710 p. y cr. X 3a60-
ponmsia [eThbMaHOBI TpU3HAYATH HA TTOCAIA KO3AIbKUX CTAPIIWH, ajie BiH MaB IPaBO
3aTBEP/KYBATH CTApIIUH, 00OpaHUX KO3allbKUMK pajgamu |4, c. 23]. 3anpoBamKeHHs
incturyTy TenepanbHOro ckapOHUKa nepeadayaio oOMeKeHHs (HiHAHCOBHX MOBHOBA-
skeHb [erbmana Ta 3/ilicHEHHSI KOHTPOJIIO 32 BUKOPUCTAHHSM JIePsKaBHOI BJIACHOCTI
i 6roxkery [4, c. 21].

Cynosy Bmamy Koncrurytig [Inmmma Opauka 1710 p. BperyaboByBasa Jwiine
y 3aranpHuX pucax. 3rigno 3i cr. VII Koncrurymii [Munmmuma Opauka 1710 p. Tetbman
BTpayaB MpaBo 3/ilicHIOBaTH cyzounHCTBO. Cy/10Ba Bajia HATEKUTh [eHepaibHOMY
Cymy, SIKUII MaB /IisITH He3asrexHo Bix letbmana [4, c. 20]. Ak 3aznavae P. b. benpiii,
«Jenepasnbunii cyl MaB po3rJigiaT ClipaBU 3a CKapraMu Ha reTbMaHa, TeHepasbHy
CTapIlKHY, TIOJIKOBHUKIB, TeHEPATIbHUX PAJIHUKIB, 3HATHUX TOBAPUIIIB UM IHIIUX YPsi-
NOBILiB» |7, c. 4]. Taki HOpMU KOHCTUTYIIII BapTO KBaTi(hiKyBaTH K 3aIIPOBA/KEHHS
MIPUHIIUITY HE3aJeKHOCTI Cy/I0BOI TiJIKU BJIAIN.

Koncruryris umuna Opsnka 1710 p. MicTUTh HU3KY MTOJIOKEHb, 1110 3a0e31ie-
YYIOTh CUCTEMY CTPUMYBAHb 1 MMPOTUBAT MiK OpraHaM¥u 3aKOHOJIABYOI 1 BUKOHABYOI
Braau. Tak, 3a ct. VI renepanbHi cTapiinHu, MOJKOBHUKHU 1 TeHePaJdbHI PaHUKU
MOBUHHI OyJIM CKJIACTU TIPUCSTY Ha BipHicTh [erbmany. Aste sikiio y misix leTbmaHa
Gy/ie TOMIYeHO «TaKe, 10 BiIXUJISIETHCS BiJl 3aKOHIB 200 3aBA€ MIKOAN BOJTbHOCTSIM
i Hebesneure Jist 6aThbKIBIIMHU», BOHU MaJu IIpaBo Ha lenepasibhiil Pasi BumaraTu
«3BITY 10/10 TIOPYIIEHHST 3aKOHIB 1 BOJIbHOCTEl GaThKiBIIMHWY [4, ¢. 20]. [lisibHicTh
TerbMaHa Ta Oro MOBHOBaKEHHST 0OMEKYBAJICST BUOOPHUMHU, KOJIETIaTbHIMHU Opra-
Hamu — leHepasibHOO Ppajsiolo i Pajioio renepasbHUX CTapIIUH.

TpasueBa Konctutytiig Ilosapmti 1791 p., 1mo Mana Ha3By «3aKOH TIPO YIIPaB-
ainnst» (Ustawa Rzadowa), — pesysbrar Kopudikallii KOHCTUTYIIHHUX 3aKOHIB
Mot gpyroi nosoBunan XVI-XVIII c1. [lonbepkuii ceiim yxBamms Koncruryitiio
32 YMOB TOCTPOI MOJITUYHOI 6OPOTHON MiK MPUXUIHBHUKAMU Ta MPOTHBHUKAMMU
JIEPsKaBHO-TIPABOBOI pehopMU, SIKa Majla YCYHYTH HEOJIIKN B OpraHisallii JiepskaBHol
BJaau. TakuMM HANUCYTTEBIIIMMU HeJOJiKaMU BBA)KQJIMCSI HEBPETYJIbOBAaHUM MeXa-
Hi3M (popMyBaHHS BJIau KopoJist Ta npuHinn «liberum veto» y Cenari. YiockoHa-
JIEHHS JlepsKaBHOI BJIQIM NMIJIIXOM NMPURHATTS KOHCTUTYIIIT MaJio 32 METY TTOCUJIUTHU
[TosbChbKy EepsKaBy 3a YMOB 3arpo3u arpecii 3 60Ky ABCTpilichkoi immepii, Pociiichkoi
imrepii Ta Ilpycii.

Baxmusum mxepesom nonabebkoi Koncrurytii 1791 p. crana teopid i nmpax-
tuka koHcrtutyiionamiamy CIITA. Koncturytis [Tombimi 1791 p. pospobasiiacst i
BILJTUBOM i/1efi (hpaHIly3bKoi peBoJitoltii, 30kpema /lekmapartii mpaB JOAUHYT i TpoMa-
naunnaa 1789 p. Cnimpaiouunch Ha Teopiio cyBepenitery Haposy K. JK. Pycco, mxe-
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pesnom Baaau Koncturytig [Tomsmi 1791 p. mporosontyBanza Hapoa — «BCs BJajia
y JIIOJICBKOMY CYCITLJIBCTBI BUTIKAa€ 3 BoJii Hapomy» [8, c. 110]. Bognouac Koncru-
tyitist Iosbuii 1791 p. 36epersia MoHapxiuyHy (GopMY HPaBJIiHHS Ta CTAHOBUIA IO/
CyCIIJIbcTBa Ha NMIIAXTY, Miman i cesnsH. Koncrurytia [Hompmi 1791 p. y wactuni
BPEryJIIOBaHHS JIepsKaBHOI BT 1T0OYI0BaHa 3TiIHO 3 IPUHITUIIOM IOy BJIAJN Ha
Tpu Tisaku. [[xxepenamu TpaBHeBoi Kouctutytiii [Tonbii mono nmoginy Biaau cranu
HOJIbCHKI HaI[lOHAJIbHI ifel oOMeKeHHs Jep:KaBHOI BJIAJM Ta 3aXiJHO-€BPOIEIiChKa
MOJIITUKO-TIPaBOBa yMKa, 30kpemMa izei /Ixxona Jlokka i [lapms JIyi MonTeck’e.

3rigno 3i cr. VI 3akoHo1aBYa Biia/la HajlaBajiacs JBOMAJATHOMY CTAHOBO-TIPEJI-
craBHUIbBKOMY oprany — CefimoBi [9, ¢. 98—101]. Koncturytiis 3Haq4HOIO MipoT0
crimpajacs Ha JIepKaBHO-TIPAaBPOBUN 10CBi GyHKIioHyBaHHS CeliMy BIIPOIOBIK
XVII-XVIII ct. Bin ckaamaBes i3 IBOX majiaT — MOCOJbCHKOI 1301 Ta ceHary. Bepxst
nmajata — Ilocosbebka i30a — ckmamanacs i3 204 mociiB, IKUX oOMpan Miciesi
ceiiMuky, Ta 24 npejcTaBHUKIB oOpanux Bij mict. Huwxua namara — Cenat dop-
MyBaJsiacst KopoJsieM y ckyaai 132 ocib 3 uncsia BUIIUX YPSIOBINB Ta €MICKOMIB. K
3a3Hauae E. KoBasbCbki, TpOrpecuBHOIO HOBEJIOO TpaBHeBOI KoHcTuTy1ii cTasio Te,
mo genyTtat CeliMy BU3HABAB MPEJCTABHUKOM HAapowy, a He jwmie nuisgxtu [10, c. 9].
[lemyTatu ceitmy BUKOHYBaJIM CBOi (DYHKIII1 BIIPOIOBK /IBOX POKIB i He MM IpaBa
nepeOyBaTh y CKJIA/Ii OPraHiB BUKOHABYOI BJIA/IN.

3akonomaBuy aisibHicTh Cetimy Koncturytis [loapmti 1791 p. po3mexoBye Ha
ABi yactuau. [lo 1epinoi HajexaTh «IIpaBa KOHCTUTYIIiNHI, 1IUBiJIbHI, KpUMiHAIbHI
1 CTOCOBHO BCTAHOBJIEHHSI BIYHUX TOJATKiB» |9, c. 99]. 3akoHonpoekTy roryBaancs
BiJl iMeHi KOPOJIs 1 HAaJAXOAMUIU Ha PO3TJISA MOCOJbChbKOI i30m. Ilicas cxBajieHHs
MOCOJIBCHKOIO 130010 3aKOHOIPOEKT HAAXOAMB HA PO3TJISL CEHATy. 3a YMOBU SIKIIO
CeHar BiIXWJISIB 3aKOHOIIPOEKT, BiH IIOBEPTaBCs HA MOBTOPHUI PO3TJISLL /10 TI0COJIb-
ChbKOI 1301, 3a YMOBH MTOBTOPHOTO CXBAJIEHHS 3aKOHOIIPOEKTY BiH HaOyBaB YMHHOCTI.
Jlo npyroi yacTuHM 3akOHOAABYOI AissibHOCTI CeliMy KOHCTUTYIIS BIIHOCUIIA CIIPABU
BiliHU 1 MUDY, JepKaBHOTO OIO/KETY Ta TPOIIOBOI eMicii, paTudikaiiii Ta [eHOHCAIil
MiKHAPOJHUX YTOJ[, TAMUYACOBUX TOJATKIB, JAEPKaBHUX HATOPO 1 NMIISAXETCHKUX
TaTyJiB Ta iHme [9, c. 99]. BaxkamBow HOBENOW KOHCTUTYINII CJiji BBA)KATHU JIKBI-
namito iHcrutyty «liberum vetos, sixkuit nounnatoun i3 XVII cr. 3BoauB HaHiBEIb
3aKOHO/IABYY JIisIJIBHICTD CefiMy, Ta 3aIIPOBA/IKEHHSI MEXaHi3My yXBaJleHHs pillleHb
6ispimicTio rosiocis [9, ¢. 101].

Y crarti VII «Koposb, Biasia Bukonasua» Konctutytisa [omsmti 1791 p. Bpe-
IyJIbOBYBaJIa iHCTUTYT MoHapxa i ypsaay [9, c. 102—-108]. 3 orisany na HeraTuBHi
HACJIIKY JIJIsI TTOJIBCHKOI JIEP/KABHOCTI iHCTUTYTY BUOOPHOI MOHApXii, KOHCTUTYIIisT
JleTaJbHO BPEryJibOBYBaJia MeXaHi3M YCIIQJIKyBaHHS TPOHY B MesKaX JIeTiTUMHOI
npaBJsTIoi quHacTii, sky 3arnouatkoBano Mpenepukom Asrycrom. Crarti IX i X Kon-
CTUTYIT OyJI IPUCBSTYEH] UTAHHSIM PETEHTCTBA Ta BUXOBAHHS KOPOJIiIBCHKUX JIITE.
Ocoba KOpOJIst TPOTOJIONTYBAIACS «CBSIIEHHO 1 HestoTopKanHuoo» [9, ¢. 110—-111].
[Tix wac KopoHailii KopoJsib Tpucsras mmepex borom i HapogoM Ta OpaB 3060B’s-
3aHHs 36epiratu KoHCcTHTYIIO. Bigmosigno xo cr. VII Koncruryiii moabchrumii
KOPOJIb OTPUMYBaB 0OMesKeHi MOBHOBasKeHHs1. BiH «He TOBUHEH GYTH CaMOIEPIKIIEM,

ISSN 2414-990X. Problems of legality. 2019. Issue 144 13



TEOPIA TA ICTOPIA JEPXABU | TPABA

a TOJIOBOIO 1 6aThbKOM Hapo0Bi» [8, c. 113]. Koposb ouosioBaB ypsijt, sKUii OTpruMaB
HazBy Croposka 3akoHiB. Bin BHOCUB Ha 3aTBepKkeHHss CeliMy KaHIUAATypU YJIeHIB
ypsimy — BoTyM znoBipu ypsiay. CeiiMoBi Haseskamo mpaBo 2/3 ToJ0ciB 000X majiat
BifpaBUTH ypsiz y BifictaBKy. [1i 9ac yXBasleHHST TOCTAaHOB YPSILY TOJIOC KOPOJisi OyB
BU3HAYAJIbHUM. TOMY YPS/IOBI aKTH yXBaTIOBAIUCS Bifl iMEHI KOPOJIS i HUM TiIITUCY-
Basucs. BogHouac mocTaHoOBY ypsily MiAIMMCYBAB 1 BiIMOBIIHUHI MiHicTp (TPUHITUTT
KOHpacUrHaTypH), IKuii OpaB Ha cebe BiAIOBIJANbHICTD 34 BUKOHAHHS YXBaJI€HOIO
piTlieHHs 1 3BITbHAB Bifl Bi/ITOBIIAIBHOCTI KOPOJIst (KOPOJIh HE Hece BiATOBIaTbHOCTI
3a misbHicTh ypany) [10, c. 10]. Ane KopoJib He MaB ITpaBa CaMOCTIHHO yIIPaBJILITH
KpaiHoto. BiH TIOBUHEH AisAiTH y MeXXaxX KOHCTHUTYIIl i He MaB IIpaBa 3aKOHO/IaBYOI
inimiatusy [10, c. 9]. Ypaxa 3aiiicHiOBaB HaTJI/ 32 BAKOHAHHAM 3aKOHIB, HOMY TiJl-
MTOPSKOBYBAJIMCA BCi MaricTpaTypu — BHIII Ta MiCIleBI OpraHu BJAJW i MiCIIeBOTO
camoBpsimyBanHA. OfHAK ypsi He MaB MpaBa TIYMAYUTH 3aKOHU, BCTAHOBIIOBATH
nojaTKu, Opatu JepKaBHI MO3UKK, BUPIIIYBAaTH MUTAHHS BIHHW 1 MUDY, YKJIaJaTu
MiskHapoHi yroan. Korctutytig [onbnt 1791 p. 3anmpoBajuia TpUHIAT Bi/IIIOBI-
JIAJIBHOCTI YpSy Tiepesi TapJaMeHTOM Ta MapJaMeHTChKUN BOTYM HEJOBIpU MiHi-
cTpam, M0 TIATHYJIO 3a cOO0I0 BiIKJIMKAHHS X i3 3alilMaHUX MOCA/I.

CynoBy Baany sakpimmoadna ct. VIII Koncrurtymii [Hombmi 1791 p. [9, ¢. 108—
110]. Opranu cyZ0BO1 BJIQJIM MAJIH JIiSITH He3aJIe3KHO BiJl 3aKOHO/IABUO] Ta BUKOHABYOI
Baazm. Cy/ir BOEBOJICTB, 3eMeJIb, MOBITIB 1 MicT MOBUHHI GyJsii (hOPMYBATHUCS TILISIXOM
BUOOPIB MiCIEBUMHU CeHMUKaMU Ta OpraHaMu MichbKOTO camoBpsimyBauHs. Craryc
HAWBUIIOTO CyAy OTPUMYBAB CEMOBMII CyJI, SIKUIT 0OMpaBCs Mijl Yac BiKPUTTS
poboTH KOXKHOI HOBOI cecii ceiimy.

Bucnoexu. Koncruryuis ITumuma Opauka 1710 p. crama nepiioto crpoboio
y TPaKTUIll €BPOIEHCHKOT0 KOHCTUTYIIOHATI3MY YXBaJeHHS TaKOoi KOHCTUTYILiI,
sika 6 mepebayvaa moiI IepKaBHOI BJIAN HA TPH TJIKKM 3aKOHOIABYY, BUKOHABUY
1 CyZloBy Ta CHCTeMY CTpUMyBaHb i mpoTuBar. MeToo 3anpoBajKeHHS TaKOTro
MeXaHi3My Jiep:KaBHOI BJaau OyJI0 HaMaraHHsI KO3al[bKOi CTAPUIUHU MOCUJIUTH
e eKTUBHICTD JIeP:KABHOI BJAJU Ta HE JOIMYCTUTH Y3YPIIAIIO BAQJN K TETbMaHOM,
TaK i OKPEMUMHU YTPYTOBAHHAMU KO3AIIbKUX CTapIInH. 3 OTJALY Ha CydyacHY KOH-
CTUTYIINHY MPaKTUKY pearisallil Mooy Aep:KaBHOI BJAaU HA TPU TiJKU Ta CUCTEMU
crpumyBasb i poruBar Koucruryiist [Tnauma Opauka 1710 p., 6e3mepeuro, Mana
Hu3Ky BaJl. Tak, 3okpema, [eTbMaH 01HOUACHO OYOJIIOE OPTaHU 3aKOHO/IABYOI 1 BUKO-
HaByol Byaju. [eHepaybHi CTapIIMHU, TOJTKOBHUKHA, COTHUKU — IeTbMaHCbKI yps-
noBiii € unenamu lenepanbuoi Paan. Tomy, Koncturymito [nmnuna Opanka 1710 p.
CJIiji BBaXKaTH PAHHBOIO CIIPOOOIO BCTAHOBJIEHHS KOHCTUTYIIITHOIO JePKaBHOIO JIaLy,
0 CIUPABCS HA MPUHIMI TO/LJIY BJAJW HA TPU TIJKKA Y TEPiojl €BPOIEHCHKOTro
IIPOCBITHUIITBA.

Koucruryiist [osbuti 1791 p. mepenxbavana BCTaHOBJIEHHS TTapJaMeHTChKOI
MOHapXii, ajizke KOpoJib Juiie (popMajJbHO MaB CTATyC TJIaBU YPALY, ajle He OTpU-
MaB peaJbHUX MOBHOBA)KEHb y Taly3i BUKOHABYOI Biaau. BopHouac Bigbymocs
KOHCTUTYIliiHE 3MillHEHHSI IHCTUTYTY CIa/IKOBOI MOHApXii SIK rapaHTa HaCTYITHOCTI
Ta Ge3MePepBHOCTI MOJBCHKOI JIepKaBHOCTI. lepapxiuHa MO/ENb [epKaBHOT BN
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3a Koncrurytieto [loapmi 1791 p. Masa HacTymHUN BUTJIAA CUJIBHUN TTapJaMeHT
i cabkwmit ypsi.

Koncruryis [Hompmti 1791 p. rpyHTyBasacs Ha iziel BepXOBEHCTBA BJIAJN HAPOJLY,
SKUW € €IMHUM JIPKEPEJIOM BJIAJIN Ta iJ1el PO3IOIITY /IePsKAaBHOI BN HA TPU TiJIKH:
3aKOHO/IaBYY, BUKOHABYY 1 cyzioBy. Opranu 3akoHozaB4oi Biagu — CeliM, BUKOHAB-
40l — KOPOJIb 1 YPSAJ, CY/IOBOI BJaJu — MICIeBi Ta BUIII CYJIU — € aBTOHOMHUMU 110
BiIHOIIIEHHIO OJIMH 710 otHOTO. JKO/IeH i3 OprafiB Jlep;KaBHOI BTN He MiT TIpUBJIac-
HUTU TTOBHOBAa)KEHHS iHINTOTO oprany. MexaHi3M CHUCTeMHU CTPUMYBaHb i TTPOTUBAT
JisIB 3aB/SIKM TIapJaMeHTChKOMY Oikamepasiizmy, (OpMyBaHHIO YPSILYy KOPOJEM
i ceiMOM, ydacTi KOpoJisd y AidiabHOCTI ypsany, aenytatru CeliMy He MaJu IpaBa
3aiiMaTH T0Ca/IN y OpraHaX BUKOHABYOI BJIA/IU, PI3HUX TEPMiHiB TOBHOBAaKEHb OPra-
HiB 3aKOHO/IaBY01, BUKOHABYUOI Ta CY/I0OBOI BAaju. Takuil MexaHi3M MaB 32 METy He
JOIYCTUTU Y3YPIIALIIO BJIaJX OKPEMUM OPraHOM uYu 0co0O0IO0 1, 110 HallBaKJIMBIIIIe,
MiIBUTIATHA e(eKTUBHICTD /IeP;KaBHOTO MeXaHi3My 3 METOI0 BUBE/IEHHS KpaiHU i3
ITOJIITUIHOI KPU3W Ta 3MIITHEHHS TTOJbCHKOI IeP;KaBHOCTI.

OpHaxk cJniji 3ayBakuT, 110 nepeadadenuii Koncruryitiero o 1791 p. xep-
JKaBHUI MexaHi3M MaB HU3KY Ba/l. Tak, MeXaHi3M CUCTeMM CTPUMYBaHb i POTHUBAr
He Mir e)eKTUBHO JisiTH 32 YMOB, Koyt CeiiM MaB CYTTEBI TlepeBarv Haj KOPOJieM
1 ypsimom, 10 cyTepeduThb IIPUHITMITY PIBHOCTI OPraHiB 3aKOHOABYOI Ta BUKOHABUYO1
Baaau. Hamasmm oOMekeHI MOBHOBasKEHHS YPSILY, KOHCTUTYIIisST 3HUKyBaa MOXK-
JINBICTh OMEPATUBHOTO YXBAJEHHS PillleHb YPSAAOM, MO y CBOIO Yepry HEeTaTUBHO
BILIMBAJIO Ha ePEeKTUBHICTH [MisbHOCTI ypsiy 3arajom. CeliMOBHUI cy He Mir OyTH
HE3JICKHIM Bijl 3aKOHOIABUOI BJIa/IN 1 BUKOHYBaTH (DyHKIi0 apbiTpa mix CeitMmom
i ypsZIoOM 3a YMOBH, SIKIIO BiH 0OMpaBCs IIiJ] Yac BiAKPUTTS POOOTH KOKHOI HOBOI
cecii ceiimy.

Koncrurymii Mummmna Opauka 1710 p. i Koncrurynii [oabmmi 1791 p. nependa-
YaJv 3alTPOBAKEHHS TIPUHITUAILY TIOJIITY JIEP;KABHOI BJIAJIM HA TPU TLIKHU, CITUPAIOYHCh
Ha BJIACHUH Jiep;KaBHO-TIPABOBUI /IOCBIJI Ta ifiel 3aXiTHOEBPOIIENCHKOI MTOJII TUKO-TIpa-
BOBOI JIyMKH TepPioly MPOCBITHUIITBA. KOHCTUTYIOBAaHHS TOINY /IepKaBHOI BJaN
MaJto 3a0e3MMeYnTH yI0CKOHAJIEHHS JIEPKABHOTO MEXaHI3MY, 3aI00IrTH MOKIMBOCTI
y3yprHariii Biagu BcepeanHi KpaiHu, MO CHPUsIo O 30epeskeHHI0 HAIllOHAJbHOI
JIePKaBHOCTI.
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Principle of Separation of State Power under Constitution of Pylyp Orlyk of 1710 and Polish
Constitution of 1791

The article analyzes the supreme bodies of state power under the Constitution of Pylyp Orlyk of
1710 and the Constitution of Poland of 1791 concerning the application of the principle of separation of
state power into legislative, executive and judicial braches. The principle of separation of state power was
introduced in these constitutions which were based on the own state and legal experience and ideas of the
Western European political and legal thought of the Age of Enlightenment. In practice of the European
constitutionalism, the Constitution of Pylyp Orlik of 1710 was the first attempt to adopt a constitution
providing separation of state power into three branches (legislative, executive and judicial) as well as
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a system of checks and balances. Introducing the state power mechanism was aimed at the attempts of
Cossack officers to increase the efficiency of state power and prevent usurpation of power by both a
hetman and particular groups of Cossack officers.

The Polish Constitution of 1791 was based on the idea of rule of the people, which is the only
source of power, and the idea of separation of state power into three branches: legislative, executive
and judicial. The legislature — the Seim, the executive power — the King and Government and the
judiciary — local and higher courts are autonomous towards each other. None of the public powers
could assign another body’s authorities. The mechanism of the system of checks and balances operated
through parliamentary bicameralism, the Government formation by the King and Seim, participation of
the King in the Government, the Seim deputies did not have the right to hold positions in executive bodies,
different terms of authorities of the legislative, executive and judicial bodies. Such a mechanism was
intended to prevent the usurpation of power by a single body or person and, most importantly, to improve
the effectiveness of the state mechanism in order to withdraw the country from the political crisis and
strengthen the Polish statehood.

Constituting the separation of state power in the Ukrainian and Polish Constitutions of the eighteenth
century was aimed at improving the state mechanism, preventing the possibility of usurpation of power
within the country, increasing the effectiveness of the state mechanism in order to withdraw the country
Jfrom the political crisis.
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HNuocTpaHHas BAdIOTa B 32€MHOM 00s3aTeNbCTBE

Cmamvs nocesuyena uccaedosanuio npooieM, CEA3ANHDLX ¢ UCROTLI0GANUCM UHOCTPAHHOL GATIOMbL
6 dozosopax 3aiima mexncoy pusuveckumu ruyamu. Coenan 6vi600 0 MOM, MO CAeOYyem Pasiudamy 06e
cumyauuu: nepeas — K020a uHOCMPannas 6amoma olCmynaen npedmMemom 06s3amervcmed, 6mopas —
K0z0a npeomemom 06A3aMenbCmea GLICMYNAem HAUUOHALOHAS BATIOMA, 4 YKA3AHUC A IKGUBALEHIT
6 unocmpanotl eamome 00NNCeH GviMb PACUEHEN KK NOOPAIYMEBACMAS GATIOMHAS 02060DKA.

KatoueBbie cioBa: 3aiiM; ICHEKHOE 00S3aTEIbCTBO; MHOCTPAHHAST BATIOTA; BAJTIOTHASI OTOBOPKA.

Bcmyn. 3rigno 3 BusHadeHHaM goroBopy no3uku (cr. 1046 11K Ykpaian) mosu-
YaJIbHUK 3000B’sI3yETHCS TIOBEPHYTH MO3MKOABIIEB] TAKY JK CYMY IPOIIOBUX KOIITIB,
stk Oysia HuM otpumana. OzHak yepes iHQIIATIITHI TPOIecH 0rOBip MO3WKKM MiCTUTD
y cob6i icTOTHUI PUBUK IS MO3MKOAABLIS: BHAC/IJOK 3HEIIHEHHS HaI[iOHAJIbHOI
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BAJIIOTH MO’KE CTaTHUCS, 10 CyMa KOMITIB, SKa TTOBEPTAETHCS TO3UKO/IABIEBI, Ma€
3HAYHO MEHINy KYIiBEJIbHY CIPOMOKHICTD, aHI’K BOHA MaJja, Koju Oyja meperaHa
I03UYATTbHUKOBI.

[Tepenbayaoun Taki pU3HKK, CTOPOHK JOTOBOPY TTO3UKU 4aCTO TPArHyTh Y TO¥
abo iHIit crocid «mpuB’si3aT» CyMy MO3WKH /[0 €KBIiBATEHTA B iHO3EMHI BAJIOTI.
Ta OCKiIbK¥ [IOTOBIp TO3UKK JOCUTH YACTO YKJIAMAETHCS MUISIXOM BHUaui Hebara-
TOCJIIBHOI PO3IIMCKH, BKa3iBKa Ha 1HO3E€MHY BAJIOTy y TaKill pO3MUCI CIIPUYMHSIE
Pi3HOT/IyMayeHHs il CIOpH.

Ananiz ocmannix docaioxncens i nyonixayiu. 1103MKOBUM BiZIHOCHHAM Y IIAPO-
KOMY PO3YMiHHI NPUIJISIETHCS YMMAJIO YBAaru K Ha CTOPIHKAaX HAyKOBOI JiTeparypH,
TakK i B PI3HOMaHITHUX aKTax Cy/10BOTo TiayMadeHHs. [IpoTe sk y Hay1, Tak i B cyfi0-
Bill ipakTHili y GoKyci 31e0i1bII0oro KpeAuTHI IPaBOBIAHOCKHM, TO/I K MO3MKA MiX
(hismgHIME 0COOAMU 3aTUINAETHCS MEHII AOCiIKeHo0. [TnTanHs, OB s3aHi 3 M03u-
KOIO, PO3TJISIIAI0THCST TAKOXK Y KOHTEKCTI 1€ Oi/IbIi 3arajbHOI KaTeropii — rpomoBux
3000B’sg3anb. Cepel HAWHOBININX PO3BIOK, IIPUCBAYECHUX TO3UKOBUM BiJHOCH-
Hawm, cig HasBatu myo6uikamii O. B. Kpusenan (O. V. Kryvenda), /1. /1. Jlycrme-
Huka (D. D. Luspenyk), B. €. Makoau (V. Ye. Makoda), O. M. CoJosiioBa
(0. M. Soloviov), M. O. Tkasmua (M. O. Tkalych,), H. dkimmoka (N. Yakimliuk),
B. I1. Suumena (V. P. Yanyshen) Ta im.

Yrim, micag copmyBanHg HOBoro Bepxosrnoro Cyjy ycTajieHi paHiliie mijixou
710 BUPIIIIEHHS CIIPaB i3 TOTOBOPIB MO3UKU 3a3HAIOTDH iCTOTHUX 3MiH. OHOBJIIOETHCS
11 3akoHO/1aBCcTBO. 11i iportecu iHTeHCHBHOTO pehopMyBaHHS TTPABOBOTO CEPEIOBUIIA
MO3UKOBUX BiIHOCHH MOTPEOYIOTH CBOEYACHOTO HAYKOBOTO OCMUCJIEHHSI.

Mema cmammi — Ha OCHOBI aHaJi3y CYIOBOi MPAKTUKM 3’SICYyBaTH, SIK MAE
TJYMAuUTHCS BKa3iBKa Ha 1HO3eMHY BAJIOTY Y PO3IHCIY, KOO HiJATBEPIKYETHCS
YKJIaJIeHHsI JIOTOBOPY MO3WKU MiK (hisuarumu ocobamu. [IJist 1[bOTO TIPOIOHYETHCS
PO3TJIIHYTH JIBi MOJIe/IbHI cuTyallii. Y mepiniii Moziesii B PO3IKCII BKa3aHO JIMIIIe
OJIHY BaJIIOTY — 1HO3€MHY; y JIPYTiil — /IBI BaJIOTU: IHO3EMHY 1 HAIliOHAJIbHY.

Buxnao ocnosnozo mamepiany. Moaennb nepma: «OaHa Bamoras. YsBiMo, 1110
nBi pisuuni ocobu (Hamami — Ilosukomaserrs i IlosnyanbHKK), SKi € TpOMasTHAMI
Ykpainu, ykaanau 1oroBip no3uku. Ha migTBep/kenHs ykmaageHoro gorosopy Ilosu-
YaJThHUK CKJIAaB PO3MUCKy Takoro 3micTy: <01 Bepecus 2018 poky s, [loznyampauk,
orpumas Bi [Tosukomasist 10 000 donapie CIIIA. 30608’ s13y10Cst TOBEPHYTH 3a3Ha-
yeHy cymy kotTiB He mizHinre 01 ciunsg 2019 poky». 3rigHo 3 4. 2 cr. 1047 11K Ykpa-
iHM Ta ycTajieHolo MPaKTUKoIo yKpainchbkux cyaiB (/lus. : [1; 2; 3]) Taka posmnucka
BU3HAETHCA HAJIEKHUM 1 JOCTATHIM /I0Ka30M (PaKTy YKJAJEHHs J0roBopy i dakrty
nepelaHHst KOMITiB. Y TEKCTI PO3MUCKH, sika BU3HAYA€E 3MicT 060B’ 13Ky Tlo3nuainb-
HWKa, 3raJlaHo Jiniie oxHy Bajotry, — gonapu CIIA, mpore BUHUKAE MUTAHHS, Yd
MOJKE Cy/I Y pasi MOpYyIIeHHsT TO3UKOBOTO 30008 si3aHHsT cTATHYTH 13 [lo3uvambHnka
I'PONIOBI KOIITU 8 IHO3EMHILL 8aAIOMI.

Jlo 11p0T0 Yacy BiTIOBIb HAa O3HAYEHE TIMTAHHS OyJIa 3armepedHoro. Taka mo3uiris
MIIIHO yCTalnIacs B YKPaiHChKIN CyM0Biil mpakTuili. B o6rpyHTyBaHHI i€l MO3MUIIii
cynu mokJazanucs Ha nosoxkenns ct. 99 Koncrturyii, c1. 3 Hexkpery KMY «Ilpo
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CHCTEMY BATIOTHOTO PETYJIIOBAHHS i BATIOTHOTO KOHTPOO», cT. 192, 533 11K Ykpa-
inu Ta ct. 198 TK Ykpainu. IIpu npomy npunuc 4. 1 ct. 533 UK Ykpainu, 3a skum
«TpoIoBe 3000B’sI3aHHA Mae Oymu BUKOHAHE Yy TPUBHAX», TIyMAayMBC K iMIie-
paTHBHA HOPMa i3 HAroJIOCOM Ha CJIOBOCIOJIYI «Ma€ OyTH» B 3HAYEHHI «ITOBHHHO
000B’s13k0BO OyTH» (BUKOHAHE Y TPUBHSX). BificTym BiJ MbOTO MpaBu/a BU3HABCS
JOIYCTUMUMU JIWIIIE Y BUITQJKaX MPSIMO TepeabadyeHnx 3aKOHOM, SIK HaIpPUKJIAL,
y pasi HaJaHHST BaJTIOTHOTO KPEAUTY KOMEPIIHHUM OaHKOM, 1[0 OTPUMAB JIJIST IIbOTO
inauBiLyanpHy Jitensiio Big HamionanpHoro 6anky Yipainu'. Bigrak, Hespaxkaoun
Ha Te, 1o B po3nuctii [Tosmuampanka iimnocs mpo pomapu CIIIA, y pasi mopymienns
MO3UKOBOTO 3000B’sI3aHHST 3a MO3WKO/IABI[EM BU3HABAJIOCS MPABO BUMAaraTtu CTSIT-
HEHHS TPOIIOBUX KOMNITIB BUKJIOYHO B HAIlIOHAJIbHIN BAJIOTI.

OzHak ycrajieHa IpaBoBa IO3MIlis HellogaBHo OyJsa 3miHena Besmkoro ITasa-
toio Bepxosnoro Cyny Ha mportuiiexny: y nmocrtanosi Bin 19.01.2019 p. y cnpasi
Ne 373/2054/16-11 Oy/10 3p06JI€HO BUCHOBOK, 110 «y Pas3i OTPUMAHHS y IMO3UKY iHO-
3eMHOI BAJIIOTU TTO3UYAJILHIK 3000B’sI3aHNUI, SIKIO iHIIE He mepepdadeHe 3aKOHOM
YU JIOTOBOPOM, ITOBEPHYTH IO3MKO/IABIIEBl TaKy K CyMy TPOIIOBUX KONITIB (CyMy
MO3KMKH ), TOOTO TaKy K CyMY KOIITIB Y iHO3eMHill 6a10Mi, sIKA OTPUMaHa Y TIO3UKY >
[5] (xypcus namr. — Bb. K.). IlizctaBoio /7ist TAKOTO BUCHOBKY CTAJIH [[BA MipPKYBaHHSI.
ITo-uepie, Bignosiano xo crareii 1046 i 1049 IIK Ykpainu nosudaibHUK 30008B’s1-
3aHUI TTOBEPHYTH ITO3UKOJIABIIEBI TAKy X CyMy TPOIIOBUX KOMITIB (CyMy TIO3UKH)
ab0 TaKy K KiJIBKICTb pedeil TOro 5K POJY Ta TAaKOl JK SIKOCTI, sIK i pedi, o Oyau HUM
orpumati. Ile nosoxkeHHs: BuMarae, o0 KiJIbKicHI Ta SKiCHI MOKa3HUKU pedei, 1110
iX MO3MYAIBHUK TIOBEPTAE MO3UKOAABIIEBI, OYJIM TOTOKHUMU KiJIbKICHUM Ta SIKiCHUM
TMOKa3HUKaM pedell, sKi M03UYaIbHUK OTPUMAaB BiJl MO3UKOABIE. 10K 3aCTOCOBHO
710 HAIIoi Moziesii 11e o3Hayvae, mo [lozmuanbank, orpumasmu gosapu CIHIA, mae
i moBepuytu nomapu CIIIA, a B pa3i HeBUKOHAHHS I[HOTO OOOB’SI3KY CY/ YXBAJIIOE
piteHHd 1po craraenHs 3 [lognuanbanka cymu no3uku B gomapax CIHIA.

[To-npyre, Bemka Ilanata nmo-moBomy migitinia o Tiaymaderss expery KMY
«IIpo cucremy BaJIOTHOTO peryJiOBaHHS i BaJIOTHOTO KOHTpoi0». Paninie /lexper
TJIYMAauUBCs KPi3b MPU3MY CHeIialbHO-03BIIbHOTO TIPUHITUITY: J03BOJISIETHCS BUM-
HSATH JIMIIE Ti BaJIOTHI omepariii, ki mpsMo nepeadbadeni B Jlekperi gk Taxi, 1Mo
noTpebyIoTh OTPUMAHHS JIiTleH3ii. 3rifHO 3 TaKUM ITiIXO/I0M SIKIIIO MTEeBHA BaJIOTHA
onepartist y [lekperi He nepenbadena, abo xoua ii mepeabauena, aje ocoba BUNHUIA
ii, He OTPUMABIITH Bi/IMIOBIIHOI JIIlIEH311, TO 11 MA€ BBAKATUCS MTOPYIIEHHSIM YNHHOTO
3aKOHO/IaBCTBA.

! Tax, Kacamifinwit nusinsuuii cyn y mocranosi Bix 25 summs 2018 p. y cmpasi Ne 308/3824/16
3a3HauuB: «He3aIexHO Bil BUBHAUEHOI CTOPOHAaMK BaaOTH GOpry y 30008’s13aHHI (TOOGTO IpoOLIOBO]
OJIMHMIL, B sIKiiT o6unciena cyma 30008’ 13aHHST), BAJIIOTOIO ILJIaTEXKYy, TOOTO 3ac060M TOTallleHHs TPO-
IOBOTO 3000B’s13aHHsI i (PaKTUYHOTO HOTO BUKOHAHHS, € BUKJIIOYHO HALliOHAJIbHA BAIOTa YKpaiHU —
TPUBHS — Y pasi BiICYTHOCTI y cTOpiH Bignosiaxoi minensii HBY. Takum unnowMm, pimenns cymy mpo
CTSATHEHHS 3 BiiOBiza4a cymMu GOPTy B iHO3eMHIN BATIOTI 32 BiZICYTHOCTI y MO3WBAYa 1HANBIIyaTbHOT
Jlitensii Ha 31iliCHEHHS BaJIOTHUX OMepalliii € HeMPpaBOMIPHUM i HEJIOIYCTUMKM CIIOCOOOM 3aXHCTY
[MBITBHUX TIPaB, OCKITBKN iHO3EeMHA BajioTa y CHIPHUX MPABOBIHOCHHAX Mi’K Ha3BAaHWMH CTOPO-
HAMU CIOPY MOKe OyTH BUKJIIOUHO BAJIIOTOK GOPTY, BTIM He BaJIIOTOIO IIATEXY> [4].
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Ha nporuBary 3aznauenomy, Benuka Ilamata intepruperyBana /lekpet Kpi3b
MIPU3MY 3araJibHO-/I03BITBHOTO TIPUHITAITY. 3TiIHO 3 TIM TIPUHITATIOM, SIKIIO Y JlekpeTi
He mepenbadeHo HeOOXiAHOCTI OTpUMAaHHS JIilleH3ii Ha 3/iiicHeHHs Tiel abo iHIIO1
BaJIIOTHOI OTlepallii, To Taka oTepailist MoKe BUNHSATHCS Cy0 €KTaMU BaJIOTHUX BiJl-
HOCHH BiJTbHO, 6e3 Oyib-skux oOMexenb. Bennka [anata 3ayBaxkuia: «... y 4acTuHi
yerBepriii crarTi 5 [lexpery Ne 15-93 HaBeseHo BUYEPIHUI Hepesik 0O6CTaBUH, 3a
AKUX 0coba, SKa 3/11CHIOE BaIIOTHY OIepallilo, Ma€ OTPUMATHU Ha il 3AiiCHEeHHS 1HIM-
BigyanbHy Jjirensifo. [Jexperom Ne 15-93 He mepembaueHo 000B’sI3Ky B OTPHUMAaHHI
iHMBIIyabHOT JTiTleH3ii Ha TTepeady/OTpUMaHHs MK (DisuaHUMEI 0COOaMU — pe3u-
JIEHTaMu /Hepe3u/IeHTaMu, sIKi mepeOyBaioTh B YKpaiHi, iHO3eMHOI BaTIOTH B TIO3UKY>
[5]. Tomy Oyi0 BECHYBaHO, 1110 «3a00POHU HA BUKOHAHHS TPOIIOBOTO 30008’ I3aHHS
y iHO3eMHill BaJIIOTi, y SKili BOHO 3a3HAY€HO Yy JIOTOBOPi, YNHHE 3aKOHOAABCTBO He
mictutb> [5]. Ta ockinbku [lexper Bce K mepenbadyae HU3KY oOMexXeHb (30KpeMa,
HEOOXiIHICTh OTPUMAHHS IHAWBIAYATHHOI JTIeH3il /ST BUKOPUCTAHHS iHO3eMHOT
BaJTIIOTH Ha TePUTOPii YKpaiuu sik 3acoly miatexy (mm. T 1. 4 ct. 5 Jlekpery)), masi
B TEKCTi MTOCTAHOBU II€ll BUCHOBOK OyJi0 yTouHeHO: «BigcyTHst 3a6opoHa Ha ykJa-
JIeHHS 1IUBLJIBHUX TIPABOYMHIB, IPEIMETOM SIKHX € 1HO3eMHa BaJloTa, KPIM BUKOPH-
CTaHHST IHO3eMHOI BaJIIOTH Ha TepUTOPil YKpaiHu sk 3aco0y IiaTexy abo sk 3acTaBH,
3a BUHSITKOM OILTATH B 1HO3EMHIll BaIiOTi 3a TOBapu, POOOTH, TIOCAYTH, a TaKOXK
OILJIATH TIPalli, Ha TUMYACOBO OKYTIOBaHill Teputopii Ykpainus» [5].

[Tpu 11boMy He MOKHa He 3BEPHYTH yBary Ha Te, 10 BHUCJIIB «BUKOPUCTAHHS iHO-
3eMHOI BaJIIOTH SK 300y niamedcy» NONMYCKae Pi3Hi TIayMadeHHs. SIKIO «IiaTisks>
PO3YMITH MIUPOKO, SIK TIepelaHHsl KOIITIB Ha MOTalieHHsT OY/b-SKOr0 TPOIIOBOTO
3000B’s13aHHs, TO ¢ OyJ0 O AIiATH BUCHOBKY, IO IMOHIATTIM <ILIATEXKY» OXOILIIO-
IOThCA B TOMY YUCJHI T JIii TO3WYaTbHUKA TO/I0 TTOBEPHEHHS OTPUMAHUX Y MO3UKY
rpoliei, a, 0TKe, Taki il ToTpedyIoTh JriteHsii. JKIo K «IIaTi;K» PO3yMITH BY3bKO,
SIK CIIJIATY MOKYITHOI IIiHK 32 Ha/laHi ToBapu, poboTu abo MOCAYTH, TO B TAKOMY pasi
MO3UKOBI ITPABOBIIHOCHHU He TIOTPAILISIIOTH /10 0OCATY 1IbOTO MOHATTSL. Y MOCTaHOBI
Biz 19.01.2019 p. y cupasi Ne 373/2054,/16-11 ipobiema pisHUX TayMadeHb He GyJia
BUPa3HO MTPOAPTUKYJIbOBAHA, O/[HAYe, I[IJIKOM OueBUIHO, 1110 Benuka [lanara Buxo-
Jja i3 OCTAaHHBOTO — BY3bKOTO — TJYMAu€HHS MOHSTTS <«IIATiXK». | B 1boMy TIie
OJIMH BKpail BaKJIUBUHI (X0UY i MEHI TIOMITHUI Yepe3 Opak apryMeHTaIlil) acieKT
HOBU3HHU BucJoBaeHO01 Besmkoio [lasaToio mmpaBoBoi mo3uilii.

[MikaBo, 110 izmesa TaymadyeHus /lekpery dyepe3 MPU3MY 3arajibHO-J03BIJTLHOTO
MIPUHITUITY T[IJTKOM CYTOJIocHa i3 nosoxkeHHaM 3Y «IIpo BamioTy i BasmioTHI orepa-
1ii», skuii npuiiimoB Ha 3miny /lekperosi i HaOpaB ynHHOCTI Yepe3 18 aHIB micsst
yxBasieHHst Besmkoto ITamaroio ananizoBaHol mocTaHOBH. Y 1boMy 3aKoHi cBoOo1a
3[IMCHEHHST BaJIOTHUX OIlepalliii IPpoToJiollieHa OJHUM i3 MPUHIUTIIB BaJIOTHOTO
perymoBanus (1. 1 4. 1 cr. 2), a B ¢T. 4 3a3HAaY€HO, 10 «BAJIOTHI ollepartii 3/1iii-
CHIOIOThCST 6e3 0OMesKeHb BiAMOBIHO 10 3aKOHOAABCTBA YKPaiHM, KPiM BUIIAJIKIB,
BCTAHOBJICHUX 3aKOHAMU YKpaiHMU...».

OTxe, BiAMOBIIHO 0 HOBOTO BEKTOPY CYAOBOI MPAKTUKHU, 10 OYB 3ajaHMil
noctanoBoio Besmkoi [Tanatu Big 19.01.2019 p. y cripasi Ne 373 ,/2054,/16-11, mpaBoBa
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KBasiikailis meproi, MPoCcToi MOIesli MO3UKOBUX TTPABOBIHOCUH € Takoio. [lo3u-
Ko/laBellb Ma€ 1paBo BuMaratu Biji [lodnyasbHuka nepesanHs TPONIOBUX KOIITIB
B iHO3eMHIll BaJIOTI, 1110 BU3HAUYeHa y po3nuciii. Y pasi HeBukoHauHs [To3nuanbHu-
KOM CBOiX 00OB’SI3KiB 3a JIOTOBOPOM CY/I, 3a 1M030BOM [103MKOIaBIsA, MA€ YXBAJIUTH
pimenns npo craruennd 3 IlosnyanabHuKa TPOIIOBUX KOIITIB B iHO3EMHIlN BaJlioOTi,
1110 BU3HaYeHa y posnuciii. [Topsagok BUKOHAHHST TAKOTO PillleHHs ependadeHo y u. 3
cT. 49 3V «IIpo BukoHaBUE MPOBAKEHHS».

Mopens npyra: «/IBi Bamoru». Sk i B mepmriit mozedi, [Tosukonasens i [1o3u-
YaJIbHUK, gKi € TPOMaJigHaMU YKPaiHU, YKJIAJA0Th A0TOBIp nmo3ukn. OpHaK Terep
TEKCT PO3MUCKU BUKJIAJIEHO Jlemlo iHakie. Y Hiil BkazaHo: «01 Bepecus 2018 poky
s1, TTosnuanpauk, orpuMas Bix I[losukoxasus 70 000 dorapie CIIA / 282 794 zpu
(y nepepaxynxy 3a ogiviinum kypcom HBY cmanom na 01 eepecna 2018 poky).
3000B’g3y10Cs IOBEPHYTH 3a3HadeHy cyMy KoluTiB He misHime 01 ciunsg 2019 poky».
Ha BinMiny Bifi moniepeiHbOi MOJIesi, TyT y PO3INUCIi BKA3aHO JIBI BAJIOTH, IO HA
MPAKTHI CIPUYUHSIE YUMAJIO PI3HOTIYMavYeHb.

Takoi po3MUCKHU J0CTATHBO, 00 JA0BECTH (DAKT YKJIAJAEHHS JIOTOBOPY, YTiM, ii
He JIOCTaTHBO VISl TOTO, 00 TOYHO BUBHAYUTHU 3MICT I[OTO J0r0BOPY. [ToxiGHa pos-
nrcKa — 11e parMenT, 3a SKUM Cy/l MAa€ BiITBOPUTH TIOBHY KapTUHY ITPaBOBIIHOCHH
CTOPIH, BUKOPUCTOBYIOUM yCi IIPUCTYIIHI HOMY 3aC00U, SIK-TO: TAYMaueHHsI PO3IUCKI
K TIPABOYMHY, MOCJI/KEHHS IHIMTUX /TOKa3iB Ta 3alTOBHEHHS TPOTAJINH y TOMOBJIE-
HOCTI CTOPiH TIIJISXOM 3aCTOCYBaHHSI HOPM TTpaBa.

Ha wamr norsisin, y piunnii Bucsaosiienoi Bemmkoto Ilanatoo mpaBoBoi mo3u-
Il 1epiie MUTaHHs, siKe Ma€ OyTH JOCJIIKEHO Cy0M, Iie IUTAHHS PO Te, B SAKiii
BaMoTi oTpuMaB Komtu [lognyambauk. A/ke SIKIIO 0TOBIpP TTO3WKHU 32 BU3HAYEH-
HsM, ab definitio, BuUMarae TOTOKHOCTI TOTO, 1110 OyJIO TIepefaHo B IMO3HKY, i TOTO,
10 TIOBEPTAETHCS, TO 3BIJICU CJIIYE, 10 B pa3i orpuMaHHd [lo3nvyaabHUKOM 1071apiB
CIIIA nosepuenHio miisraiotb came gosapu CIIIA.

Tox K10 OOM/BI CTOPOHU CIIOPY BU3HAKOTH, 110 [To3nyanbHukoBi Oyio mepe-
JIaHO KOIITH B iHO3eMHill BaItOTi — cripaBa Iepecrae OyTH cKaaaHow. IIpore sk OyTH,
skio [lo3nyanbHUK HaAIOJIsITAE HA TOMY, 110 OTpUMaB I'puBHi, Toi gk [Tosukonaserib
CTBEPIUKYE, 110 AoJaapu? [amaemMo, Mo SK HEIPSAMUN J0Ka3 MOKe OYTH BUKOPHCTAHII
TOH (hakT, MO B PO3IUCII OJHE 13 YHMCEs] € KPYTJIUM, TO/l SK iHIlle — Hi. Y HanoMmy
Bunazky maemo 10 000 nomapis CHIA i 282 794 rph. Biporiano, mo [lo3duyanbHuk
OTpPUMaB KOIIITH B Till BaJIOTI, Y AKilf cyMa BUpa)keHa KPYTJIMM 4YHUCJIoM. Take mpu-
IyIIeHHs 3 OiIBIIOI0 MiPOI0 € BIPOTIAHUM y THUX BUIIAJKAX, KOJU KPYIJIUM YHUCIOM
BUPaKEHO CYyMY KOIITIB B HalllOHAJIbHIN BasIOTi, ajikKe KyIIOPU iHO3€MHOI BaJIOTH
JPIOGHOTO HOMIHATY 3YCTPIYAIOThCS B YKpaiHChKOMY 00iry pimmme. OpHak BapTo 3a3Ha-
YHTH, M0 YKPAIHCHKI CY/IM JI0CI He 3aBBayKyBasn Iii€i oOctaBuHM. BoueBu/b 11 BapTO
MOSICHIOBATH THM, 1[0 caMe ITUTaHHS 1IPOo Te, Y AKiil BalioTi NO3UYaIbHUK OTPUMaB
KOIITH, IOCI He PO3TJIANAIO0CS Cy/laMU SIK peJieBaHTHe.

Ak yxe 3a3Havasiocs], B YKpaiHCbKiil CyZI0Biil TPaKTUILl PO3IUCKA PO3TJISIAETHCS
K JIOKYMEHT, IO Ii/ITBeP/UKY€E (DaKT OTPUMAHHS KOITIB. TOXK BUIAETHCS JIOTIIHUM,
10 32 TUM, 5K C(DOPMYJTHLOBAHO TEKCT PO3IMUCKH, MOXKHA CYJIUTHU IIPO BAJIIOTY, B AKil
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6yJI0 OTPUMAHO KOIITH. Y HaIIiil Moesi 0OUIBI BaTIOTH BKasaHi yepe3 KOCy JIiHilo,
[0 He Jla€ BaroMuX IiJKa30K, OKpiM Xiba 110 Ti€l, o BajioTa, BKazaHa IIepInoio,
3 OIJIBIIOI0 IMOBIpHiCTIO OyJa peaabHOI BamoTO0 Mo3uKu. OMHAK HA MPAKTHIL
y PO3IHCIT MOKYTh OyTH BUKOPUCTaHI iHIIM (hOPpMYyTIOBaHHSI, HATIPUKJIA/L, «<OTPHUMAB
Biy mo3ukoaasid 10 000 mosapiB CIITA, mo 3a oditiiiaum kypcom HBY cranom
Ha 01 Bepectst 2018 poky cranoBuTh 282 794 rpH» ab0 «OTPUMAB BiJl TIO3UKOAABIIS
300 000 Tpn, mo 3a odimiitaum kypcom HBY cranom na 01 Bepecust 2018 poky eksi-
BasternTHO 10 611 nomapis CIIIA». Cunrtakcuc nepiroro (opMyJioBaHHS CTIOHYKAE
JI0 BHCHOBKY, 1[0 BJIOTOI0 TIO3WKHU OYB /10JIap, CAHTAKCUC J[PYTOTO — CIIOHYKAE JI0
BUCHOBKY, 10 BaJIIOTOIO MO3UKK OyJ1a IPUBHSI.

3a3HayeHi MipKyBaHHS CTOCYIOTbCS TJyMaueHHSI TeKCTy posdnucku. OpHak,
3’S9COBYIOUM MUTAHHS (DAKTy — y SAKiil BaJTIOTI OTPUMAaB KOINTH TO3WYAJBHUK — CY/I
HE TIOBMHEH 0OMEKYBATUCS BUKJIIOUHO TJIYMAYEHHSIM TEKCTY PO3IUCKU; HATOMICTh
i JJISTA0Th OCHIIKEHHIO yei 00CTaBUHM CIpaBW B CyKymHOCTI. [ToMiuHUM MOsKe
CTaTH YCTAHOBJIEHHST METH, 3a/IJIsI SIKOI OYJI0 OTPUMAHO TTO3UKY, Ta I[iJIel, Ha sIKi 115
nosuka OyJia B MofaabiioMy (hakTHIHO BUKOPHCTAHA.

Asie Tak 4um iHaKIe, MOBEPTAIOYKCH 10 APYTOi MOJEJi, MU MOXKEMO 3pOOUTH
nepuinii BUCHOBOK: SIKIIO CYJl YCTAaHOBUTH, 1Mo [lo3nyanbHUK OTpUMaB KOIITH
B inozemHuill Bamori — pomapax CIIA — to 3mictom 00608’ s13ky [lozuuanbhuka €
TTOBEPHEHHS KOIITIB caMe B I[ill iIHO3eMHIN BayfoTi. BiZMOBi/IHO, B Pe30IOTUBHIN
YACTHUHI pilleHHsT Ma€ OyTH MOCTAHOBJIEHO PO CTSATHEHHS 3 [lo3nvaibHIKa KOIITIB
Y BIINIOBiTHIT 1HO3€MHIH BaJIOTI.

[Ipunycrimo, ofHaK, 110 CY/ il 4ac PO3TJLY CIpPaBU YCTAaHOBUB, IO KOIITHU
Gysu iepesai [To3MYaIbHUKOBI B HAIIOHABHIH BaIOTI. SIK Yy TAKOMY BUTIQJIKY CJIi]|
TAYMAYUTH TOHN (PaKT, MO B PO3MHUCII 3raflyeThes iHO3eMHa BasmoTa? [lepmmii Bapi-
AHT: eKBIBAJIEHT B 1HO3eMHIN BaJIIOTI 3rajlaHuil JIUIIE «MIJK 1HIINUM», JTOBIJIKOBO 1 He
BILTMBAE Ha 3MicT 060B’s13Ky [losnyanbHuka. Y takomy pasi [TozuuaabHuk 3000B’s1-
3aHuli moBepHyTH [103MKO/IaBIIEBI TOYHO Ty CyMy TPOIIOBUX KOIITIB y HAI[IOHATBHIT
BaJIOTI, 1110 11 BKa3aHO y PO3NHUCII, He3aJesKHO Bijl KOJTMBAHHS KypPCy HaIlliOHAJIbHOI
Basmotu 710 nosiapa CIIIA. Takuii BapiaHT BUIA€ETHCA MAJOBIPOTIIHUM, TIPUHANMHIL
TOMY, TII0 BiH CyNepeYuTh MPaBUITY, 32 SKUM TIPU TIyMadeHHI TEKCTYy JKOHA HOTO
JaCcTUHA He MOBUHHA BBAKATHCS TAKOI0, 1[0 HAMIMCAHA «ITPOCTO TaK», OE3IIBHO.

A mpore, cymoBa npakTHKa 3HAE MOAIOHI BUMAAKU. Y I[bOMY KOHTEKCTi 3acJry-
ropye Ha yBary crpaBa Ne 753/11000/14-1. 3a obcrtaBuHaMu i€l cripaBu Mix
cTopoHamMu OYJIO YKJIaJeHO JOTOBIp KYMiBJi-TIPOAaXy KBapTHpHU. Y MyHKTax 4, 5
noroBopy OyJio mepeabaveHo, 1o MPoAak KBapTupu siailicHeno 3a 22 277,00 rpm,
0 Ha MOMEHT 3ilicHeHHs omepailii ckaagae 11 763 yMoBHI onmHUII 3a Kyp-
com HartionanmpHoro 6anky YKpaiHu Ha JleHb YKJIaJaHHS JOTOBOPY, SIKi MOKYIEIb
3000B’s13yBaBCsT BUILJIATUTH MIPOJABINIO TIPOTITOM ITSITHAIISATH POKIB 3 MOMEHTY
yKJIaJauHs goropopy. OHaK y MOJaIbIIOMy MiXK CTOPOHAMU BUHUK CITIiPp CTOCOBHO
TIIyMaueHHsI 3a3Ha4€HKX MyHKTiB. Ha ayMKy MOKyIIs, Horo 0o60B’ 30K MOJISITaB Y
Tomy, o6 Bumiatutu 22 277,00 tpH i kpanka. Hatomicts mpogaBeilb BBasKaB, 110
MYHKTHU JIOTOBOPY CJIi/ TIYMAYUTH TaK, 10 MOKYIENb 30008’ I3aHUN CIUIATUTH CYMY,
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exkBiBasieHTHY 11 763 yMOBHUM OZMHUIISAM 3a OMIIIHHUM KYPCOM CTaHOM Ha JIeHb
OCTATOYHOTO POo3paxyHKy. OCKITbKM PO3CTPOUKA CTAHOBUJA I ATHAMIATH POKIiB,
pisHMIl MixK cymamu OyJia Ol Hixk 3HauHO. Bepxosuuii Cyj, BUPIIIYIOUN 1110
CIIpaBYy, MOCJABCS HA TIPUHITAIL contra proferentem (TIyMadeHHs BCylieped iHTepecam
aBTopa). Bepxosuuit Cyj BU3HAB, 1O CIIPHI MYHKTH OTOBOPY AilCHO JOIyCKa-
I0Th Pi3HOTJIyMaueHHs!, OJHAK 3a3HAYMB, 110, OCKLIBKK Ii MYHKTH OYyJIU BKJIOUYEHI
B JIOTOBIP 32 iHIIIATUBOIO TPO/IABIIS, caMe BiH MMOBMHEH HECTU PU3WK, OB I3aHUH 13
JIBO3HAYHICTIO 3aITPOTIOHOBAHUX HUM (DOPMYJTIOBaHb, a, OTXKe, TIepeBary CJIijI BiaaTh
TJyMayeHHIO Ha KOPUCTh NoKyTIs. [Hmmumu cioBamu, Bepxosuuii Cys Bkasas, 110
SIKIIO TIPOJIaBEIlb XOTiB, MO0 MOKYyIHA TliHa OyJa MpUB’si3ana /10 Kypey 10Japa, To
oMy ctizt 6yJ10 BUCTOBUTHCS YiTKimre [6].

IlikaBo TOPIBHATH 110 CIIPABY 3 1HIIOIO 3HAKOBOIO CIIPABOIO, SIKY HEIOJaBHO PO3-
risinana Benmka [Tamata Bepxoshoro Cyny. Tak, y cripasi Ne 761,/12665/14-11 cTsry-
Bay OCKap>KyBaB [lil JIEPAKABHOTO BUKOHABII. Y PE30JIIOTUBHIN YaCTUHI PillleHHS CYY
HepIol iHcTaHIii 6yJI0 3a3HaYeHO: CTATHYTH i3 ABiakoMmraHii-Biamosizada «308 moma-
piB CIITA, no B exBiBasieHTi 3a odirniitnum kypcom HBY cranom na 17 mmcromana
2014 poxy (nennb yxBasienus pimenHsd. — b. K.) cranosuth 4 746,28 rpus. Uepes
neB’sath micanis, 16 aunuasa 2015 p., ABiakomnaHisi nepepaxyBaJjia CTSATYyBaueBi
4 746,28 TpH, y 3B’3KY 3 UMM JIep;KaBHUIN BUKOHABEIb ITOCTAHOBUB PO 3aKiHYEHHS
BUKOHABYOTO TPOBa/KeHHS. CTATYBAaY OCKAp:KUB i1 Iep;KaBHOTO BUKOHABIIS, MOTH-
BYIOUU 1€ TUM, M0, OCKIJIbKY 32 JIeB’ATh MICSIIB KypC /l0J1lapa 3HAYHO 3Pic, cljlaueHa
oMy cyma B 4 746,28 TpH 3a akTyaJbHUM KypCcOM CTaHOBUTH Juiie 173,46 momapa
CIIIA, a, oTxe, pillleHHS CY/ly He MOKHA BBaXKaTW BUKOHAHWM.

Benuka Ilamara Bu3Haja, 1Mo 3a3HaYeHHS /IBOX BAJIIOT Y PE30JIOTUBHIN YacTUHI
CY/IOBOTO PIllIeHHS «BHECJIO JIBO3HAYHICTD 710 PO3YMIHHS CYTi 000B’I3KY GOP/KHIKA»,
i IpU 1bOMY JHIITa BUCHOBKY, 110 <Yy Pa3i 3a3HAYEHHS y CyZI0BOMY pillleHHi 11PO
CTSATHEHHSI CyMU KOINTIB B iIHO3EMHII BaJIOTI 3 BUSHAYCHHSIM €KBIBJIEHTY TaKol CyMuU
y TPHMBHI CcTsryBaueBi Mae OyTH TlepepaxoBaHa BKasaHa y PE30JIIOTHBHII YacTHHI
CyZIOBOTO PillleHHSI CyMa B iHO3eMHI# BaJIIOTI, a He ii eKBiBaJIeHT Y TPUBHI» [7].

[TopiBHSABIIM BUCHOBKHU Yy /IBOX BUII[eHABEJEHUX CIIPpaBaX OTPUMAEMO Take.
AKIO y 10TOBOPI KyMiBII-TIPOAAKY IliHA BU3HAUEHA Y ABOX BajioTax (IHO3eMHIl Ta
HaIIOHAJIBHIN ), TO BKa3iBKOIO HA 1HO3EMHY BaJIIOTY MOXKHA 3HEXTYBATH, aJ[3Ke SIKIIO
MOKYTIEI[b XOTiB OM MIPUB’A3aTH IiHY /10 IHO3eMHOI BaJIOTH — BiH MaB OM BKa3aTh Ha
e IpAMO i olHO3HauYHO. HaToMicTh, SIKIIO B PE30JIIOTUBHIN YaCTHUHI pillleHHI cyMa
CTATHEHHS BU3HAUYEHA Y JIBOX BAJIIOTaX, TO CTSITHEHHIO Ti/I/IITa€ cyMa KOIITIB B iHO-
3eMHill BasoTi. 3BICHO, MOJKHA 3ayBaKUTU Ha TOMY, 110 (haKTUYHI OOCTAaBUHU JBOX
CTIpaB JIOCUTH Pi3Hi, ajle Tak 4u iHaKIme B 000X CIpaBaX ifeThCsI PO TIyMAdeHHsT
TekcTy (B TEPIIiii cripaBi — IOTOBOPY, Y APYTiii — cyZI0BOTO pinteHHs ). Un nmoBuHHI
MIIXOU /10 TAYyMAdyeHHs JIOTOBOPY 1 TJIyMadeHHs CYyZI0OBOTO PillleHHS BiJIPi3HATUCST ?
sxmo Tak, To B yomy i Hackisbku? Ile, 3maeThes, mpobaema st OKpeMoi AUCKycii
3 MIPaBHUYOI FePMEHEBTUKHU.

OmnHak OKpiM HEeXTyBaHHS BKa3iBKOIO HAa iHO3eMHY BAJIIOTY, iCHY€ i 1HIINI Bapi-
aHT TJIyMaueHHs 3rajiku 1po Hel y posnucui [Tosnuanpnuka. BkasiBky Ha iHO3eMHY
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BaJIIOTY MO’KHA MOTPAKTyBaTH SIK «TaKe, 1[0 MaJocs Ha yBasi» (implied) BamoTHe
3acTepeskeHHs. [HIMMMU cJ0BaMU, BKa3aBIlIM y PO3IHUCII /10JapOBUIl €KBiBaJeHT
OTPMMaHOI B MO3UKY CYMH, CTOPOHU Masii Ha yBasi, mo [Tozuuambauk 3000B’s13y-
eTbcs 1oBepHyTH Ilo3nKo/aBIeBl OTPUMaHy CYMYy KOIITIB B HallilOHAJbHIN BaJIOTI,
ajie cyma, Mo Mi/JIsiTae TIOBepHEeHHI0, He TIOBMHHA OYTH MEHINOI0, aHi’K eKBiBaJeHT
MeBHOI CYyMU B 1HO3eMHI# BaJIIOTI CTAaHOM Ha JIeHb IJIaTexXy.

Y 11boMy KOHTEKCTi mopedHo 3rafgaTtu crpaBy Pedopenxo npomu Ykpainu. 3a
obcTaBUHAMY Ti€l CIIPaBU 3asBHUK TIPOJIaB CBill OYIMHOK 00JIACHOMY YIPaBJIiHHIO
foctutiii 3a 35 000 tpu. Y moroBopi Oyio BusHadeHo, mo 5 000 rpH MaoTh OyTH
BUILIaYeHi 3a Tpu TwXKHI, a permra 30 000 rpa — me 3a Tpu Micsmi. /loroBip Takox
MICTUB IIyHKT, SKU{ BCTAHOBJIOBAB, 110 «y BUIAJKY HaJiHHS BaJIOTHOTO KypCy
IPUBHI 3arajibHa cyMa, IO IIJJISIrae CIJIaTi, He MOKe OYTH MEHIIOIO 32 TPUBHEBMIA
ekBiBasienT 17 000 nosapis CIIIA». YrpaBiiHHS I0CTHIIIT OCTATOYHO PO3PAXyBATIOCS
3a IOTOBOPOM JIHIIIE Yepe3 JBa POKU, BUTLIATHBINM B TigcymMKoBi 36 000 rpuBens, 1110
Ha jiaTy 1arexy craHoBusio Tiabku 10 457,50 nonapis CIIITA.

€Bporelicbknii ¢yl 3 MpaB JIOMHH 3a3HAYMB: «3asBHUK OYiKyBaB OTPUMATH I1eB-
HUi TpuOyTOK BiJ 1€l yroau. Bin HamaraBcst nmpus’si3aty ¢Boi MailOyTHI pUOYTKM
JI0 TBEPJOI BAIIOTH, 11100 3HU3UTH PU3UKU, MOXKJIMBI TIPU 3AIHCHEHHI KOMEPIIITHIX
YTOJI ij yac eKOHOMIYHOTO Ge3jiajy, 0 MaB Miclie B YKpaiHi B KiHI[ JeB’STHOCTHX
pokiB. Tomy 1151 yMOBa OyJ1a BaKJIMBOIO YaCTHHOTO OTOBOPY [IJIsI 3asiBHUKA, SIKUI B
iHIOMY pasi Mir Ou MaTH Cepiio3Hi 3acTepesKeHHsI 00 TPoAasKy». Ha it mixcrasi
€CIIJI BucHyBaB, O «JIi1 YIIPaBJIiHHSI MOKHA PO3IIHUTH K TaKi, 10 3BeJTM HaHi-
Bellb 3aKOHHI CIIOJ[iBAaHHS 3asiBHMKA 3a JOTOBOPOM i 11030aBJsiOTh HOro, 30KpeMa,
YMOBH, Ha Ky BiH TIOTOJMBCS IIiJl 4ac YKJIaJaHHs yroaus» [8].

Ha Bizgminy Bix Hammoi mozerni, y cupasi @edopenko npomu Yikpainu BaaioTHE
3acTepeskeHHs OyJio mepeadadere B TEKCTI JOTOBOPY MPsAMO i 4iTko. Toxk mutaHHs
B TOMY, UM MOKe CyJl Ha IIiJICTaBi caMmol Julle BKa3iBKM B PO3INKCII Ha eKBiBa-
JIEHT B 1HO3eMHill BasfoTi (63 TOYHOrO OIKcy 3000B’s13aHb MO3UYAJbHUKA) TIHTH
BUCHOBKY IIPO Te, 1[0 CTOPOHH, XOY i He BUCJOBUJIN IIbOTO PO3JIOTO, HACIpaB.i
MaJii Ha yBasi BaJIOTHE 3aCTePeKEeHHs, MOAIOHE 0 TOTO, SIK Majocs y CHpasi
Dedopenxko.

YkpaiHcbKa 1TPaBO3acTOCOBHA MPAKTUKA 3HAE YMMAJO BUIIAJIKIB, KOJU CY/U
CTBEP/JIHO BiATIOBifIajd Ha Ile MUTaHHs. TaKuil miaxia 3acHOBaHWH Ha TOJOKEHHI
y. 2 c1. 533 1K Ykpainu: <Ko y 30008’ si3aHHI BU3HAYEHO TPOIIOBHIA €KBiBaJIEHT
B 1HO3eMHII BaJIOTI, CyMa, IO TMi/IJISITAE CTIATi Y TPUBHSX, BUBHAUAETHCS 32 ODiIliii-
HUM KypPCOM Bi/IIIOBIJIHOT BJIIOTU HA JIeHb [JIATEKY, SIKIIO IHIIWI MOPSI/IOK il BU3HA-
YeHHsT He BCTAHOBJIEHWHT OTOBOPOM ab0 3aKOHOM UM iHIITUM HOPMATHBHO-TIPABOBUM
aktomMy. Cyan (HakTUYHO TJyMadaTh IF0 HOPMY Tak: IIPOCTOI BKa3iBKHW Yy JIOTOBOPI
Ha <«TPOIIOBUII €KBIBAJIEHT B iHO3EMHIl BaIOTi» JOCTATHHO /IS TOTO, MO0 Aisia
ct. 533 IIK Ykpainu, sika BuMarae Bij OOpKHMKA CIIaTH He Ti€l CyMu, sika BU3Ha-
YyeHa B JIOTOBOPI B HAIlIOHAJbHIN BaJiOTi, a CYMM KONITIB y HAIliOHAJbHIN BaJIOTi,
1o Gysia 6 eKBiBaJIeHTHA BU3HAYEHIN Y IOTOBOPI CyMi iHO3eMHOI BaJIIOTH 32 KyPCOM
Ha JieHb maatexy [10].
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AKmo iHTepnperyBaTté APYry Mojieb 3 TaKOl TOYKHU 30pY, TO OTPUMAEMO, 110
[Tosnuanbuuk 30008’ s13annii moBepuyTn [103MKO/MaBIEBI CyMy B HalliOHATbHI
Basroti, eksiBasienTHy 10 000 momapis CIIIA 3a KypcoMm Ha JieHb IIaTEKY, TOOTO 3a
kypcoMm Ha 1 ciung 2019 p. HamneBne, 3aiiBe TOBOPUTH, IO TTO/IEKON Pi3Ki KOJTUBAHHS
KYPCiB BaJIOT 3/IaTHI TTPU3BECTHU /10 TOTO, MO PI3HUI MiXK JIBOMA YUCJIaMU (CyMOIO
KOIIITIB, 110 OyJIa Tepeana B MO3UKY, i CyMOIO, 110 Ma€ OyTH TIOBEPHYTA) MOKE CTaTH
OLIBII HIX BiAYYyTHOIO.

Tum He MeHIIle, Ha Hallle IEPEKOHAHHS, caMe TaKWil iXix HaiiroBHile 3a0e3-
MeYy€e 3aXUCT 3aKOHHUX CIIO[iBAHb KPEIUTOPa B MMO3UKOBOMY 3000B’s13aHHi. 3acTo-
CyBaHHS TAaKOTO MiXOMY, OJTHAK, BUMAara€ BU3HAYECHHS KOHKPETHOTO KaJEeHIAPHOTO
YUCJIA, 32 SIKUM Ma€ BU3HAYATHUCS KypC TPUBHI /10 BI/IMOBIIHOI iIHO3€MHOT BAaJIOTH.
Y cr. 533 IIK Ykpainu BKasyeTbcst Ha «jleHb Iatexxy». [l anem miatexxy ciia
PO3YMITH JIeHb 3JIIICHEHHST onepallil i3 mepeKka3y KOIITiB, iX BHECEHHSI Ha PaxXyHOK
y TOTiBKOBill (hopMmi abo (hisuyHOTO TMepesaHHsT KOMITIB KpeanToposi. TTooxkeHHs
ct. 533 11K Ykpainu He BUKIUKAE KOMHUX HEMOPO3YMiHb JIOTH, TOKH HAETHCS PO
CBO€YACHe 1 0OPOBiIbHE BUKOHAHHST TIO3NYAJILHIKOM CBOTO 000B’s13Ky. HaTomicTs,
SIKITIO KOIITH B HAJEKHUI CTPOK HE MOBEPHYTO, CUTYAIlisl MepecTtae OyTH TAaKOto
OJTHO3HAUHOI0. Y TaKOMY pa3i caMOro ILIaTeXy HeMae€, a OT)Ke, i BU3HAUUTUCS i3
CYMOIO CTa€ CKJIaHiIIe.

[Tepmmit TeopeTHYHO MOKIMBUIN BUXIJ| i3 CUTYyAIlil — TIYMAUUTH TTOJIOKEHHS 4. 2
ct. 533 11K YkpaiHu cTOCOBHO «/IHS IJIaTEXY» SIK Take, [0 MA€ HA yBasi «HaLeHC-
HUil IeHb TUTaTeKy», TOOTO JIeHb, Y KU TJIaTiK, Mag OyTH 3/iliCHEHU. Y TaKoMy
BUIAJIKY, SIK OM JOBTO MO3WYaJbHUK He 3BOJIKAB i3 IOBEPHEHHSM KOIITIB, «TiJI0
GOpry» 3aJIUIIATUMETHCS THM K€, OCKIJIbKI BOHO Oyjie oOpaxoByBaTHcs 3a (pikcoBa-
HUM KypcoM. Taka cutyallisl BUriiHa i KpeiuTopa Jullle 32 YMOBH, 10 1HO3eMHa
BaJIIOTa MOCTYIIOBO 3HEIIHIOETHCS 110 BiJIHOIIEHHIO /10 TPUBHI.

YKpaiHChKOIO CYZOBOIO MPAKTUKOIO TaKwil crocib TaymadeHHs 4. 2 cT. 533
IIK Ykpaiau He Oysio cripuitasito. HatoMicTh cymaMu BUPOOJIEHO MO3MIIIIO, 3TiIHO
3 SIKOIO y pasi mpe’ssBICHHS MO30BY, e cyMa OOpry BU3HauYeHA SIK TPUBHEBUI
eKBIBaJIEHT 1HO3EMHOI BAJIIOTH, CY/l MA€ YXBAJWUTH PillleHHs, Oepydn 0 yBaru Kypc
BIZIIOBIZIHOI BAJIIOTH HA JeHb nped’ssients no308y abo Ha 0eHb YX8aleHHs PillleHHs
[9; 10]. ¥ mpoMy KOHTEKCTI CyZioBa TIPakTHUKa cyroJsiocHa i3 moJyoskenusamu 11K Yipa-
iHM, 1[0 BUSHAYAIOTD MOPSA0K oburcaeHHs 36uTkis. Tak, BigmosigHo 10 4. 3 cr. 623
IIK Ykpainu 36MTKM BU3HAYAIOTHhCS 3 ypaXyBaHHSAM PMHKOBMX IIiH, 10 iCHYBaIu
Ha JIeHb JI0OPOBIJIBHOTO 3aI0BOJIEHHST GOPKHUKOM BUMOTM KpEIUTOpa y MiCIl, e
3000B’s13aHHsT Ma€ OyTH BUKOHaHe, a sIKIIO BUMOra He OyJsia 3a10BoJieHa 106po-
BIJIBHO, — Y JIEHb TP/l IBJICHHST MTO30BY, SKIIO iHIIIE He BCTAHOBJIEHO JOTOBOPOM abo
3akoHOM. CyJI MOsKe 3aI0BOJIbHUTH BUMOTY IIPO BiAINIKO/YBaHHs 30MTKIB, Oepyuu /10
yBaru pMHKOBI ITiHU, 1110 ICHYBaJIM Ha JIeHb yXBaJieHHM PillleHHs. AHAJOTIA 3 1€
CTaTTEI0 BUIAETHCS JOPEYHOI0, SIKIO B3ATH IIiJ] yBary, o 0OMiHHUN Kypc — He 110
iHIIIe $SIK I1iHA 1HO3EeMHOI BAJIOTH, BUPa)KeHa y BAJIOTI HAITIOHATbHIN.

VTiM mmiaxin, BUpoOJEeHUI CY0BOIO MPAKTUKOI, He T036aBJeHUI HEeIOiKiB.
[To-nepiie, yepes Te, MO MiXK yXBaJeHHSIM CY/IOBOrO pillleHHS 1 HOro peajbHUM
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BUKOHAHHSIM MOXKe ITPOUTH YyuMaJsio yacy. SKIo 3a 1eil yac rpuBHsI iCTOTHO 37ie1leB-
I1A€ 10 BITHONIEHHIO JI0 BIINIOBIZIHOI 1HO3€MHOI BAJIIOTH, TO B TAKOMY pa3i KiHIleBUI
pe3yJIbTaT CyOBOTO TPOBA/KEHHS HABPSI YM MOKHA Oyzie BU3HATU e(heKTHBHUM
3aXMCTOM TIPaB KPeIUTOpA.

[Tix mum KyTOM 30pYy 3acsayroBye Ha yBary crpaBa Ne 750/8676/15-1. ¥ miii
CIIpaBi Cy/l YXBaJUB CTATHYTH i3 BiJIOBiZada cymy 3a00ProBaHOCTI 32 KPEAUTOM,
OTpUMaHUM B iHo3eMHill Bamoti, — gosapax CIITA. ITpu oMy cyma cTsarHeHHs OyJia
pO3paxoBaHa Cy/IOM y HAIlIOHAJIbHIN BAJIIOTI 32 KYPCOM Ha JIeHb YXBaJIeHHS PillleHHS.
Pimrennst 6yJ10 BUKOHAHO 4epe3 yoTupu Micsii. Kpeauronaselp 1mpeassBUB HOBUI
[I030B, BUMararouy Bi/IIITKOAYBATH «KYPCOBY PI3HHIIO», TOOTO PI3HUII0 MiK CYMOIO,
sika Oysia fiomy (hakTHYHO BHILJIaYeHa, 1 eKBiBaJEHTOM 3a KypCOM CTaHOM Ha JIeHb
suriatu. [likaBo, 1o Taka pisHUI cKiaaga 481 THC. TPH IPU TOMY, IO CYZIOM OYJI0
npucykeno 523 tuc. rpu. Ha oOrpyHTYBaHHsI CBOIX BUMOT KPEANTO/IABEIb 3a3Ha-
4aB, 1110 KypcoBa pi3HUIL, sIKa YTBOPUJIACH, € YIIYIIEHOIO BUTOJOI0 1 TOMY IiJIJISATA€E
BifimKoryBanHio Ha mizcTasi cT. 22 11K Ykpainn.

Opnnax Besmka Ilanmata Bepxosaoro Cyjy He norogusiacst 3 TaKOW apryMeHTa-
1i€10, 3a3Ha4YuBIIN Take. «IIpe/’sBieHHsT BUMOTH PO BiJIIIKO/YBAaHHS HeojeprKa-
HUX J0XO/iB (YIyIIEeHOT BUTO/M) MOKIAMA€ HA KPeAUTOpPa 0OOB’SI30K JOBECTH, IO
1i joxou (BUTO/a) He € abCTPaKTHUMM, a AiiicHo Oyau 6 HuM oTpuMai. [TosuBau
MOBUHEH JIOBECTH TaKOX, IO BiH Mir i MOBUHEH OyB OTPUMATH BU3HAYEHi JTOXO/IH,
i TWIBKY HETPaBOMIPHI /il Bi/IIIOBi/lavya CTaJIW €JMHOIO 1 IOCTAaTHBOIO MPUYUHOIO, SIKA
11036aBUJIa HOTO MOKJIMBOCTI OTpUMaTH MpubyTOK. <..> ToOTO, «KypcoBa pi3HUIIs»
JKOZHUM YMHOM He MOKe OYTH YIIYIIEHOI0 BHMIOO0I0, OCKIJIBKKA KPEAUTOP MiT i He
OTpUMaTH Taki 1oxoau. KoamBaHHS Kypcy BaJTIOT, TIIO TIPU3BEJIO /10 KYPCOBOI Pi3HMUII,
He MOKHA POBIIHIOBATH SIK HENPaBOMIpHI /il OOpIKHMKA, 1110 IPU3BEIN 0 11030aB-
JIEHHSI KPeJIUTOPa MOKJIMBOCTI oTpuMartu npubyrok» [11].

OpHak, Ha Hallle TTePEKOHAHHS, TIO3UITisT KPEINTOAABIL ¥ 1Miil CIIpaBi He m030aB-
JieHa caymrHocTi. Tak, 3BicHa pid, KOJMBAHHS KypPCiB BaJIOT HE MOYKHA TIOCTaBUTH
Ha Kapb OOPKHUMKOBI, OfIHAK SIKOM OOPJKHMK CBOEYACHO BUKOHAB CY/OBE PillleHHS,
TO, OTPUMABIIIK TPOIIT, KpeAUTOAaBeIb Mir O OOMIHSATH iX Ha 1HO3EMHY BaJOTY
i B Takuii crocib 3aXMCTUTKCS BiJl PUSUKY TIOAAJIBIIOr0 3HEI[iHeHHsT rpuBHi. HaTo-
MiCTh Yepe3 TprBaJie HEBUKOHAHHS CYIOBOTO pillieHHsT BiH GyB 1M0306aBJIEHUIT TaKO1
MOZKJIUBOCTI.

A SKIO TPUIYCTUTH, 1[0 TPUBAJE HEBUKOHAHHS CY/OBOTO PIllIEHHS CTAJIOCS
BHACJIIIOK il IEP>KaBHOTO BUKOHABIIA, TO TMOCTaHE TTUTAHHS MIPO MOKJIUBICTH Bifl-
IIKOZLyBaHHsI «KyPCOBOI Pi3HUIN» 3a paxyHOK [lep:kaBHoro Oro/pkery (Ha migcTasi
nostoskerb ¢t. 1174 TIK Ykpainu). OpHak y takomy pasi crsaryBad 6yB Ou 3MyIIeHUI
IHITITOBaTH HOBUH CYIOBUU MpPOIleC, BUTPAYAlOUN Ha HBOTO PECYPCHU Uacy, 3yCUJIb
i korurris. ITopiGHUX yCKITaaHeHb MOKHA OysI0 O YHUKHYTH, SIKOWM CyJI Y Pe30JIOTUBHIi
YacTUHI PillleHHS BKa3yBaB, [0 CTATHEHHIO II/IJISATAE€ CyMa KOIITIB y HalllOHATbHIN
BAJTIOTI, €KBiBaJIeHTHA TaKili-TO CyMi B iHO3eMHill BasoTi, 3a odimilinum kypcom HBY
CTaHOM Ha JieHb (DAKTHMYHOTO BUKOHAHHS 1IbOTO PillleHHS. Y TaKOMY pasi 0OMiHHMIT
Kypc BU3Ha4YaBcst O yiKe Ha CTa/il BAKOHABYOTO TIPOBA/KEHHSI.
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[HIIMM HEJOIKOM YCTaJeHOro MiJIXOAY 0 BU3HAYeHHsI 0OMIHHOIO KypCy € Horo
HelocTaTHS THYUKiCTh. [IpogemMoncTpyeMo 11e Ha KibKOX rpadivHUX MOJIETSIX.

YaBiMo criepiny, 110 I[iHa iHO3eMHOT BaJIIOTH 110 BiJIHOIIEHHIO /10 I'PUBHI MOCTY-
IIOBO 3POCTaE, fK Ie MoKa3aHo Ha puc. 1 (ze t, — HaJIeXKHUI JeHb IIaTexy, t, —
AEHb MPEeABIEHHS M030BY, t, — J€Hb yXBaJeHHA CyJO0BOTO pimeHHsd, t, — meHb
BUKOHAHHSI CyJI0BOIO pilleHHs ). 3a yMoBH, 1110 cyma 6opry cranosutb 10 000 B iHo-
3eMHIi1 BAIIOTI, OTPUMAEMO, 1[0 SKIIO OOPKHUK BUKOHYE 3000B’I3aHHS B HAJIEKHUIA
ctpok (t,), To Bin Mae cimatuta 150 000 rpm; AKkmio KomTH OyayTh CTATHYTI i3
HBOTO IPUMYCOBO 3a KYyPCOM Ha JIeHb IIPE/ABJIEHHA I030BY (t,), TO BiH MyCcUTHME
crtatut 200 000 rpH; SKIO KOWTH OYAYyTh CTATHYTI i3 HHOIO IIPUMYCOBO 32 KYp-
COM Ha JleHb yXBajleHHs pimennsa (t,), To Bin mycurume crnatuta 250 000 rpm;
SIKIIO KOIITH OyIyTh CTATHYTI i3 HHOTO IPUMYCOBO 32 KyPCOM Ha JIeHb PEATHLHOTO
BUKOHAHHSA CyJOBOTO pimenns (t,), To Bin Mmycutnume crmatut 300 000 rpu (aus.
puc. 1). Takum ymHOM, 1[0 AOBIIEe GOPKHUK 3BOJIKAE i3 TIaTeKeM, TO OiIbIIy
CyMy B TPUBHSX BiH MOBUHEH Oyje criaTuTH. SIKIo TpeHa (3M0pOKIAHHS 1HO-
3eMHOI BAJIOTH) BiloMuUil OOPKHUKOBI, GOPKHUK MAE CTUMYJ CIIATUTH KOIITH
saxHaiimBume. [IpoTe 3a ymoBH, 110 /li€ yCcTajeHe B NMPAKTUIl MTPABUJIO BU3HA-
YeHHST BAJIOTHOTO Kypcy (Ha JieHb TIpe/l siBJIEHHS 030BY ab0 YXBaJeHHSI CYl10BOTO
pillleHHs1) 1ell CTUMYJ iCHY€E Juie J0TH, JIOKU He yXBajieHO piteHHsd. OcKiabKku
cyznoBe pimeHHs «(dikcye» 0OMIHHUN Kypc, GOPKHUK MaTUMe CTUMYJI 3BOJIKATH
i3 1IOTO BUKOHAHHSIM.
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Puc 1. I'padix 3pocTanHs Kypcy iHO3eMHOI BaJOTH 0 BiJTHONIEHHO /10 TPUBHI

YaBiMo Terep MPOTUIEKHY CUTYaIlito, y AKil Kypc iHO3eMHOI BaJIIOTH 110
Bi/IHOIIIEHHIO /IO TPUBHI MOCTYTIOBO TAJIA€, SIK 1€ TTIOKa3aHO Ha puc. 2.
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Puc. 2. I'padix 3HMKEHHS KypCy iHO3eMHOI BaJIIOTH TI0 BiJTHOTIIEHHIO /10 TPUBHI

3a Takux 06CTaBUH, IO J0BIIE OOPKHUK 3BOJIKAE i3 TIaTEKEM, TO MEHIITY CyMy
B I'PUBHSIX BiH 1OBUHEH Oyze crutatutu. Ile o3Hauae, 110 B Takiil curyaiii ycraieHe
[PABUJIO BU3HAYEHHS BAIIOTHOTO KYPCY HE € ONTUMAIbHUM, OCKIJIBKE BOHO POOUTH
3BOJTIKAHHS i3 MJIATEKEM BUTITHUM /Uit OOPKHUKA. 32 YMOBH, 110 OOP;KHUKOBI BiflO-
MUl TPeH/l BaJIOTHOTO KypCY, BiH CBiZIOMO MO)Ke BUKOPUCTOBYBATH 3BOJIIKAHHS SIK
€KOHOMIUHY CTpaTerilo.

THyyknil miaxi, SKAi ae 3MOTy TO0JaTH O3HaYeHy pobJeMy, rnepeadadeno
B MiXKHapoJHOMY KoMmepiiiHoMy mpasi. Tak, BigmosigHo mo ct. 6.1.9(4)
Mpunrnunis YHIJIPYA (2016), «sximo 60psKHUK He 3IifiCHUB OILIaTy B HAJIEKHUIT
CTPOK, KPEJUTOP MOXKe BUMAraTH IjlaTexy 3a KypcoM Ha JleHb, KOJW OIlJIaTa MaJia
OyTu 3aiiicHeHa, abo 3a KypcoM Ha jieHb (DaKTHYHOI OIIaTu». AHaJIOTIYHEe [IPABHIIO
nepegbadene y IIpunnumnax espomneiicbkoro gorosipaoro mpasa (cr. 7:108(3))
i [Ipoexri 3aramproi cucremu migxomis (ct. I11.-2:109(3)).

Ile npaBujo ga€ KpearuTOPOBi 3MOry o6uMpaTy OiJIbIIl BUTIAHUN IS HbOTO
KypC iHO3eMHOI BaJIOTH, i TUM CaMUM TIOKJIA/Ia€ PU3UK KOJTWUBAHHS KYPCY BaJIOT
Ha HeCHpaBHOTO OOpKHUKA. B aBTeHTHuHOMY KOMeHTapi /10 IIpoekTy 3araibHOI
CHUCTEeMM IIiIXO/iB 3 1IbOTO TPUBOJIY BKAa3yeTbCs Take. «KepiBHUIT TpUHIAT 715
CIIPaBEeIJINBOTO BUPIMIEHHS MPOOJIEMH TOJSATAE B TOMY, 1[0 CaMe HeCIPaBHUI
GOPKHUK, a He KPeIUTOP, MAE HECTU PU3UK 3HEI[IHEHHS BAJIOTH ICJsI CILIUBY
CTPOKY JIJIsI HAJIEKHOTO BUKOHAHHSI IPOIIOBOTO 3000B’s13aHHs. SIKOU KpeauTopoBi
OyJI0 CILTAY€HO BYACHO, TO KPEAUTOP Hic OM BCi PU3WKH, MOB’A3aHi 31 3HEIIHEHHAM
BAJIIOTH, i BiH Mir OM YHUKHYTH Oy/b-sIKUX IepefdadyBaHUX BaJIOTHUX PU3UKIB
HLIIXOM OOMIHY OTPUMaHUX Y CJIa0Kiil BaarOTi KOLITIB HA KOLITU Y CUJIbHIN BaliOTi»
[12, c. 343]".

U JIIDP, 343.
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Take npaBuo 3abesnedye HeOOXiJHY THYUYKICTh IPABOBOIO PEryJIIOBAHHS, aKe
B Ky O CTOPOHY He 3MIHMBCS KypC iHO3eMHOI BaslOTH, [OB’s3aHi i3 UM BTparu
Oy/yTh MOKJIa/leHi Ha HeCIIPaBHOTO OOPKHMKA, SKUH TUM caMuM Oyze 1o30aBieHuii
MOJKJIUBOCTI Ha MIKOAY KPEAUTOPOBI CIEKYJIOBATH Ha BAJIOTHOMY KYPCi IIJISXOM
CBIZIOMOTO 3BOJIIKaHHS 13 BUKOHAHHSIM CBOIX TPOIIOBMX 3000B’s13aHb.

[likaBo (onHaK He HECTO/AIBAHO), 110 HABEJIEHUH TTi/IXi/i CBOIM KOPIHHIM CSTa€e
JAaBHBOPUMCBKOTO TIpaBa. Tak, SIKIIO Mpo/aBellb CBOEYACHO He TepelaBaB ToBap, TO
BiH MOBUHEH OYB BiAIIKOAYBATH MOKYIIEBI #oro BapTicth. IIpu 1bOMY BapTicTh
BHU3Havasacs abo 3a I[iHaMU, 10 iCHYBaJM Ha JeHb IPOAaKy, abo 3a IiHAMKM Ha
JIeHb 3aKiHUEHHST CYZI0BOTO PO3TJISIy — 3aJIeKHO Bijl TOTO, siKa IiiHa OyJia BUIIOIO.
[Tomnoniii y aes’stiii kuusi «Komenrtapis 1o Cabina» nucas: «SKIo mpojasieMm
BUHA JOIyIIleHe TIPOCTPOYEHHS, i BiH He BUMHUB II€PeIatHs, TO oro Ma€ OyTH IIpu-
CY/DKEHO 10 CIIJIATH 1[iHW BUHA, SIKYy BOHO MaJIO B TOM 4ac, KOJIM KOMITYBAJIO I0POKYE,
i BUGIp 3/11CHIOETHCS MizK 4aCOM TIPOIAXKY 1 4acoM, KOJIU CIIip OyJI0 3aKiHUEHO TIPH-
cymxenusamy» (Dig.19.1.3.3).

3acTocyBaHHsI 03HAYEHOTO MiAXO/AY B YKPATHCHKUX peastisix morpedye BHECEHHS
Bignosigaux 3min g0 cr. 533 IIK Vkpainu. Oxnak mogiOHi 3MiHU BUIAIOTHCS
HaM I[IJIKOM BUTIPABJAHUMMU, TTO3adK TiJAbKU TaKWl, THYUYKUN, MAXi] 1a€ 3MOTY
3abe3mneunTy e(EeKTUBHUN 1 IMOBHUII 3aXMCT 3aKOHHUX OYiKyBaHb KpPeIUTOpPa
y TPOIIOBOMY 3000B’sI3aHHI, HE3aI€KHO BiJl HATIPSAMKY KOJMBAaHb BAJTIOTHOTO KypPCY
Ha KOHKPETHOMY ITPOMIZKKY 4acy.

Bucnoexu. BkasiBka Ha iHO3eMHY BaJIIOTy y PO3IHUCI 1O3MYAJbHUKA MOXKeE
6yTu KBasiikoBaHa MO-PIZHOMY, 3aJ€KHO BiJl 0OCTaBUH KOHKPETHOI cripaBu. Tak,
BOHA MOK€ O3HAYATH, 10 CaMe iHO3eMHa BaJIioTa € MpeMeToM 30008’ s13aHHs. Takoro
BUCHOBKY CJIiJi AIHTH B TOMY pasi, Koiu Oyjie BCTAaHOBJIEHO, IO KOIITH, OTPUMaHi
MO3UYAIBHUKOM, OyJIU TIepe/iati HoMy B IHO3eMHiN BaItOTI. 3a TakuX 0OCTaBHH y pasi
HEBUKOHAHHS 3000B’13aHHSI MO3UYATLHIKOM i3 HBOTO MA€ OyTH CTATHYTO «B HATYPi»
CyMYy KOIITIB y Bi/IIIOBiIHI!l iHO3eMHIil BaIIOTI.

SIKIIO 5K CyJI YCTAHOBJIIOE, 110 (haKTUYHO KOIITH OyJIU TIepeiati mo3nyaIbHUKOBI
B HalliOHAJbHIN BaJIOTi, TO BKa3iBKa B PO3MUCI[I HA €KBIiBaJEHT B iHO3eMHIl
BaJOTI MOKe OyTH PO3IiHeHa SIK «Take, IO Majocs Ha yBasi» (implied) BamorHe
3acTepeskeHHs. Y TakoMy pasi 000B’SI30K MO3WYaJbHUKA TOJSATAE B TOMY, 1100
HOBEPHYTH TaKy CyMy KOIITIB y IDUBHSX, sgKa Oyja O eKBiBaJeHTHOIO BKasaHiii
y PO3IMUCI CyMi KOUITIB B iHO3eMHIll BaJIOTi 32 KypCOM Ha JleHb IaTexy. SAKiio
MO3UYATbHUK CBOEYACHO HE BHUKOHYE I[bOTO 0OOOB’SI3KY, TO HAHOIIBII ONTHMATBHUM
3 TOYKHU 30py eeKTUBHOTO i TIOBHOTO 3aXMCTY 3aKOHHUX OUiKyBaHb MO3UKOIABIA €
TaKe MPaBUJIO: TO3UKO/IABEIb MA€ TIPABO BUMAraTH BiJl MO3NYATbHUKA CIIJIATHA KOIITIB
3a KypCOM Ha JIeHb, KOJIM 3000B’13aHHS MaJIo OyTH BUKOHAHO, a00 32 KyPCOM Ha JIeHb
(hakTMUHOTO BUKOHAHHSI.
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Foreign currency in loan obligation

The article is devoted to the study of problems associated with the use of foreign currency in loan
agreements between physical persons. It is concluded that two situations should be distinguished: first,
when a foreign currency constitutes the subject of an obligation; second, when the subject of an obligation
is a national currency, and an indication of the equivalent in foreign currency should be regarded as an
implied currency clause.

In order conclude which exact situation is at hand in a particular case the court has to find out
in which currency the loan was given to the borrower. As long as the borrower gets the loan in foreign
currency, he is obliged to return the money in the same foreign currency.

But whenever the cowrt finds out that the loan in fact was given in national currency the question
arises: how to treat the fact that in the obligatory writing two currencies are mentioned. First option: the
mention of foreign currency can be disregarded as being made inter alia. Second option: it can be treated
as an implied monetary clause, pursuant to which the sum of money to be returned in national currency
cannot be less than agreed sum in foreign currency converted according the rate of exchange prevailing
at the day of payment. It is concluded that the second option is more plausible.

Special attention is payed to the problem of defining the exact rate of exchange that has to be
applied in a case when the borrower fails to perform the obligation. It is concluded that existing rule
(under which the rate of exchange prevailing at the day of court decision applies) is not optimal, since
whenever the foreign currency depreciates this rule in fact encourage the borrower to delay payment.
Therefore it is proposed to set the rule under which in case of non-performance the creditor could choose
between the two rates of exchange: prevailing at the date of due payment or prevailing at the date of
actual payment.
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OKPEMI MUTAHHS CYAOBOI NMPAKTUKU BUSHAHHS
BMKOHABYOI'O HAINMNUCY HOTAPIYCA TAKUM,
LLLO HE NMAAATAE€E BUKOHAHHIO

Ha nidcmasi ananizy Ooxmpunaivhux oxcepen i mamepianie cyoo8oi Npaxmuki po3zisiymo
NUMAnHS 3axXUcmy iHmepecie GOPICHUKIE Y HOMAPIAIGHUX NPABOGIOHOCUHAX 13 GUUHEHHS BUKOHABYUOZO
nanucy. Hadano xapaxmepucmuxy 6UsHAHHIO BUKOHABYO020 HANUCY HOMAPIYCA MAKUM, WO He NioNsiede
BUKOHAHMHIO, SIK CNOCOOY 3axucmy npag ma inmepecie 6opaicnuxa. IIpoanaiizosano ocobiusocmi po3ensioy
cydamu oxpecienoi xameezopii cnpas. Bussneno naibinvur munosi nOMuiKU HOMApiycis, Sxi cmaiomo
nidcmasoio upiuens cnpas Ha Kopucmy GOPICHUKIE.

KmouoBi ciioBa: BUKOHABUMIT HAIKMC HOTAPiyca; 3aXUCT MUBIJIBHUX TIPAaB HOTAPiyCOM; BU3HAHHSI
BUKOHABYOTO HAIIMCY HOTapiyca TakuM, IO He IiIAra€ BUKOHAHHIO; PO3IJIS] CYyJaMi OKPEeMUX KaTe-
TOpili CTIpaB; OCKAP;KEHHS HOTapialbHUX JIiil.

Cepsemnux A. I., axbionkT Kadeapbl TPaKIaHCKOrO IpaBa U 1polecca, HarmonanbHast akaze-
MU BHYTPEHHUX JieJl, YKparHa, I. Kues.
e-mail : annaservetnik@ukr.net

OtenbHbIe BONPOCH CyI€OHOM NPAKTUKM O NPU3HAHUM MCIIOJHUTEIbHON HAIUCH HOTapuyca
He NoJjiesKaleid HCIOJTHEHHIO

Ha ocnosanuu ananusa 0OKMPUHAILHBIX UCTHOYHUKOG U MAMEPUAN08 CYOCOHOL NPAKMUKU DPAC-
CMAMPUBAIOMCSL BONPOCHL 3AUUMBL UNMEPECcO8 Q0JICHUKOE 6 HOMAPUALLHLIX NPABOOMHOUEHUSIX 10
cosepuLenui0 UcCnoaHumenvHol naonucu. Oxapakxmepusoeano nNpusHanue UCNOIHUMENIbHOU HAONUCU
HOMapuyca maxoi, 4mo me nooieICUm UCNOIHEeNUI0, KaK Cnocoba 3auumot npas i uimepecos 00Jic-
nuxa. Ipoanarusuposanvt 0co6eHHOCMU PAcCMOmMpenus cyoamu ykasannoll xkamezopuu Oei. Bouss-
JeHbl Hauboee MUnuuHvle owWUOKU HOMAPUYCOB8, KOMOPbLe CMAHOBAMC OCHOBAHUEM PA3peulenus 0el
8 NOIL3Y OONAHCHUKOB.

KioueBbie cioBa: ncrosiHuTeIbHAST HAAMICh HOTAPUYCa; 3alUTa TPAKIAHCKUX TIPaB HOTapuy-
COM; TIPU3HAHUE UCIIOJHUTENIbHON HAJIINCUA HOTApUycCa TaKOH, 4TO He MOJIEKUT UCHOJTHEHUIO; pac-
CMOTPEHHUE CyZlaMU OT/IeJbHBIX KaTeropuil gest; 06KajoBaHue HOTapUaJbHbIX A€HCTBUM,
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ITocmanoexa npodaemu. BuvtHeHHst BAKOHABYOTO HAIMCY HOTAPIyCOM € OHIM
i3 Ji€BUX MeXaHIi3MiB CTATHEHHs 3a00proBaHOCTI OOPKHUKA Y GE3CIIPHOMY TTOPSIIKY,
SIKUW BUCTYIIAE aJIBTEPHATUBOIO CY/I0BiH (hopmi 3axucTy TOpyiieHux 1pas. [0J0BHOO
0COOJIMBICTIO BKa3aHOI ITPOIIELYPH € Te, 0 BOHA BiJIOYBAETHCS 3a BIZICYTHOCTI OHOTO
3 YYaCHUKIB — OOPsKHMKA M 3AIHCHIOETHCS 32 YMOBH IOJaHHSI CTATYBaYeM HEOOXi/l-
HOTO TAaKeTy JAOKYMEHTIB, IKMMU TiATBEPKYEThCsT OE3CipHIiCTh 3a60PrOBaHOCTI.

Ananiz ocmannix docaioxcenv i nyonixauit. Ciij BigzHauuT, 1o IpodbJe-
MaM BUMHEHHS BUKOHABYMX HAMWCIB MPUIIJISAIOCS AOCTAaTHBO YBarW HAa CTOPIHKAX
opuANYHOI Jitepatypu. OKpecseHi NUTAHHA CTaBaJIu TPEIMETOM OCJIi/IKeHH ST
B poboTax Takux ydeHux, sk B. B. Bapankosa (V. V. Barankova), H. B. Bacu-
mura (N. V. Vasylyna), M. M. [lakosuu (M. M. Diakovych), IO. B. XenrixoBcbka
(Yu. V. Zhelikhovska), /I. B. Xypasabos (D. V. Zhuravlov), P. A. Maiiganuk
(R. A. Maidanyk), B. B. Komapos (V. V. Komarov), I. C. Membauk (I. S. Melnyk),
H. B. Cyuxosa (N. V. Suchkova), C. §I. @®ypca (S. Ya. Fursa) ta in. BogHouac okpemi
ACTIEKTH BKa3aHOi MPOOJIEMATHKM, 30KPeMa 3aXUCTy TPaB Ta iHTepPeciB yYacHUKIB
HOTapiaJIbHUX TPABOBITHOCHH 3 BUMHEHHSI BUKOHABUOTO HAIUCY, 3aJIUIIAIOTHCS HEJl0-
craTHbO pocrimkennmu. OcranHst 06CTaBUHA 3yMOBIIOE HEOOXIHICTD Y TIPOBE/IEHH]
MOAJBIINX HAYKOBUX PO3POOOK Y BIIIOBIIHOMY HAITPSIMI.

BpaxoBytoun BuKkazneHe, memoro cmammi € aHAII3 OKPEMUX ACTIEKTiB 3aXUCTY
iHTepeciB GOPsKHUKA MTPY BUKOPUCTAHHI TAKOTO CIIOCOOY 3aXUCTY TPaBa, Ik BU3HAHHS
BMKOHABYOI'O HAIMCY HOTapiyca TaKuM, 1110 He MiJJIsira€ BUKOHAHHIO.

Buxnao ocnoenozo mamepiany. BukoHaBunii Harmc HOTapiyca, BUNHEHUH Ha
6GOProBOMY JIOKYMEHTIi, OEAHYE y cObi BAACTUBOCTI HOTApiaJbHOIO aKTa Ta BUKO-
HaBYOTO MOKyMeHTa. OCTaHHS BIACTUBICTDh HA/IA€ CTATYBAUy MTPABO 3BEPHYTH BUKO-
HaBUMU HAIKUC /0 BUKOHAHHA OJ[pa3y Iicjd Horo orpuManHs. Pazom i3 TuMm y pasi
MOPYIIEHHST HOTAPiyCOM BUMOT 3aKOHY NPU BUMHEHHI BUKOHABYOTO HAIKCY 3aKO-
HOZIAaBCTBO JIa€ GOPIKHUKY MOJKJIMBICTD 3aXUCTUTH CBOI TIpaBa Ta iHTEPECH IIISIXOM
MOJIAaHHA /10 CY/y TI030BY PO BU3HAHHS BUKOHABYOTO HAIUCY HOTapiyca TakuM, 110
He Ti/IJIsira€ BUKOHAHHIO.

3a3HAUYNMO, IO TIPEJ IBJIEHHS TAaKOTO TTO030BY € €MWHUM aJ[eKBATHUM CITOCO-
60OM 3aXUCTy MOPYIIEHUX MPaB OOP/KHUKA, HA BiIMIHY BiJl «BU3HAHHS BUKOHABYOTO
HaIncy HoTapiyca He[iliCHUM», «CKaCyBaHHSI BUKOHABUOTO HAIUCY», <OCKAPsKEHHS
BUKOHABYOTO HAMUCY», SIKI 3yCTPIYAIOThCS JOBOJI YAaCTO Yy CY/OBIMl MPaKTHUIll Ta €
3a3/aserijib TOMUJIKOBUMU.

JlocizkenHss Takoro crmoco0y 3axXucTy sIK BU3HAHHS BUKOHABYOTO HAIICY HOTA-
piyca Takum, IO He Mi/JIsiTa€ BUKOHAHHIO, HA Hallle TTepeKOHAHHS, JOIIJIbHO 3/itiCc-
HIOBATH KPi3b MPU3MY OCOOJUBOCTEN PO3TJISAY BKa3aHOI KaTeropii CIipaB CyIaMu.

3okpema, B IOPUMYHIN JITEpaTypi MPOIOHYETHCS PO3KPUBATH TaKi 0COOJINBOCTI
yepe3 KOHCTPYKILIO Tak 3BaHOI «(OpMyJin» OKPeMOI KaTeropii cripaBu. Sk 3a3Havae
C. B. BacusibeB, KOXXHa CIIpaBa, sika PO3IJISIIAETHCS B CY/, iHAMBiyaabHa, BOHA
XapaKTEPU3YETHCS CAaMOCTIHHUME BUMOTaMHU Ta METOI0, Cy0'€KTUBHUM CKJIAIOM,
MPEZIMETOM JIOKa3yBaHHS, KOJIOM 3ac00iB IOKa3yBaHHs, PO3MIPOM CYZIOBUX BUTpAT
toto [1, c. 4]. BpaxoBytoun 11e, Ha [yMKYy BYEHOTO, ITPABUJIbHE 3aCTOCYBAHHS PEry-
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JISTUBHUX HOPM € MOXKJWBUM 3aB/SIKM BCTAHOBJIEHHIO 3arajibHOI MPOIECyaTbHOl
bopmysn, 10 ckaaxy SAKOi BiH MPOMOHYE BKJIIOYATH Taki eseMenTu: 1) mpaBoBi
HOPMU, IO MiAJATAI0Th 3aCTOCYBAHHIO NIPU BUPIIMIEHH] crpaBu; 2) MiACYAHICTDH
cripaBy; 3) po3Mip cTaBKU CyZ0BOro 360py; 3) ocobu, siki 6epyTh y4acTh y CIpaBi;
4) TipesMeT JIOKa3yBaHHsT; 5) TMPUOJU3HUN Mepesik HeoOXiqHuX 10KasziB [1, c. 4-5].

Ha namry aymKy, BiJTHOCHO TaKol KaTeropii cIipaB, SIK BU3HAHHS BUKOHABYOTO
HAIMCy HOTapiycy TaKuM, IO He MiJIATa€E BUKOHAHHIO, BUIEBKa3aHy <«(opmymy»
MOJKHA JIETI0 BUIO3MIHUTH ¥ PO3MIMPUTH, 3AIIPOTIOHYBABIIN BKJIOYUTH 10 11 CKIaLy
Taki enementu: 1) oopucaukiiis; 2) miacyaHicts crnpasu; 3) Koo ocib, ski 6epyTh
Y4acTh y CIIpaBi; 4) TpeaMeT J0Ka3yBaHHs y CIIpaBi; 4) 3acoOM JI0Ka3yBaHHs y CIIPaBi;
5) po3Mip CTaBOK CYZOBOTO 300pYy.

PosmeskyBaHHs 10pucoukyii cyiiB CTOCOBHO PO3IJISIZy OKPEMHUX KaTeropiil cipas
3pificHeno y mporecyasbaux Kogekcax (ct. 19 IITK Ykpainwm, cr. 20 T'TIK Ykpainwm,
cr. 19 KAC VYkpainn), paBuiaMu SIKux mepeadavdeHi KpUTepil TAKOTO PO3MEIKYBAHHSI.
Amnami3 1moJIoKeHb BUIIEBKAa3aHUX KOJEKCIB JI03BOJISIE TIPUNUTH 0 BUCHOBKY, IO
CIIPaBU PO BU3HAHHS BUKOHABYMX HAIMCIB HOTApPiyCiB TaKUMH, 110 He Mi/JIATal0Th
BUKOHAHHIO, MOKYTb PO3TJISIAATUCS B MOPS/IKY IUBIIBHOTO ab0 TOCIOAAPCHKOTO
CYZIOUMHCTBA 4K TakKi, 1110 BUHUKAIOTH i3 BiJIHOCUH MPUBATHOIIPABOBOTO XapaKTepy.
[Tpu 11boMy 6a30BHM KPUTEPIEM, 3a JOMOMOTOIO SIKOTO MAE€ BUSHAYATHCH FOPUCTUKITIs
HAJIe)KHOTO CYJLYy, B TAKUX BUTA/IKAX € Cy0'€KTHUN CKJIaJl YIaCHUKIB CIIOPY — Kpeau-
Topa i OOpIKHUKA.

Tak, AKIIO 0OWABI CTOPOHU CIIOPY € IOPUANIHUME ocobamu abo (GismuHUMU
ocobaMU-IIIAIPUEMISIMU, BIAOBIAHMIA CIIIp MiAJIATaE PO3IJSAY B CyAi rocIoaap-
CbKOI I0PUCAMKILI. Y iHIIUX BUNAJKAX — CY/IOM 3arajbHOl IOPUCAMKILI Y TOPSAKY
IIUBITBHOTO Cy/IOYNHCTBA.

[TpaBuita nidcydnocmi Bka3aHoI KaTeropii cripaB Bu3Ha4aioThes 4. 12 cr. 28 TITK
Ykpaiau Ta 4. 4 ct. 29 I'TIK Ykpainm.

Bigmosinno 1o 4. 12 cr. 28 [IIK Ykpaiau mo30Bu 10 cTIryBava Ipo BU3HAHHS
BUKOHABYOTO HAIKCY HOTapiyca TaKuM, IO He Ii/isira€ BUKOHAHHIO, ab0 TIPO TToBEp-
HEHHSI CTATHEHOTO 32 BUKOHABYMM HAIMMCOM HOTapiyca, MOXYTH TP IBIATUCSI
TAKOX 3a MICI[eM 10r0 BUKOHAHHS.

TakuM 4MHOM, 32 CBOIM XapaKTePOM ITi/ICY/IHICTh CIIPaB MPO BU3HAHHS BUKO-
HABYOTO HAIKCY HOTapiyca TaKUM, 1110 He MiJIJIsira€ BUKOHAHHIO, € aJIbTePHATUBHOIO,
it 3 orssiay Ha nosoxkennst cr. 27 IIITK Ykpainu nepeabavyae mpaBo mo3uBada Mmpu
npe’sIBIEeHH] TT030BY 06MpaT MiX JBOMa CydaMH MEPINoi iHCTaHIli: 3a MiciieM
NPOKUBaHHS (MiCI[E3HAXO/KEHHSIM) BijiloBiaua abo 3a MicIleM BUKOHAHHSI BUKO-
HABYOTO HATTHCY.

3rigHo 3 4. 1 ct. 24 3akony Ykpainu «IIpo BUKOHaBuYe TTPOBAKEHHS» MicileM
BUKOHAHHSI BUKOHABYOTO JIOKYMEHTA € Micile TPOKUBaHHsI, repedyBaHHsi, poOOTH
6opskHIKa ab0 MiCIIe3HaXO/KEeHHsI Horo MaiiHa. PasoMm i3 THUM y CyZOBIill mpakTHili
1HO/Il BUHUKAIOTh CYTIEPEYHOCTI CTOCOBHO TJIYMaueHHSI TIOHATTS «Miclle BUKOHAHHST»>
y KOHTeKCTi 3actocyBanus noJsioxkenb [IITK Yikpainn cTocoBHO mpaBuJI miicyIHOCTI
BKa3aHOI KaTeropii crpas.
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Tak, yxBasoio /[3ep;xuHcbKoro paltoHHOTO Cyay M. XapKoBa Bif 24 jucTomnana
2016 p. y cipasi Ne 638,/18932/16 Oy:io moBepHyTO 11030BHY 3asiBy O. PO BU3HAHHS
BUKOHABYOTO HAIKCY HOTapiyca TakuM, IO He IMi/Jisira€ BUKOHAHHIO. B 0OrpyHTY-
BaHHS IPUKHSTOTO MPOIECYaJbHOrO PillleHHs Cy/l MOCJAaBCsl Ha Te, 10 11031MBayeM
He HaJIaHO JIOKA3iB, 1110 TiATBEP/UKYI0Th HasiBHICTD Y [[3epsknrchrkomy B/IBC I'TYIO
B XapKiBChKiil 067acTi, Ha TepuTOpii pailoHy SIKOro MPOKMBAE 103MBaY, BUKOHAB-
YOTO MPOBA/KEHHSI 3 BUKOHAHHSI OCIIOPIOBAHOTO BMKOHABYOTO HAIMCY HOTapiyca,
a TOMY BiZIOBiZIHO 10 BUMOT 11. 4 4. 3 ct. 121 IIIIK Ykpainu, B pepaxitii Y4MHHIN Ha
yac po3IJsily CIpaBH, MMO30BHA 3adBa MiJISATAE TOBepHEHHIO TTo3nBavesi [2]. Takum
YUHOM, TTOBEPTAIOYN TTO30BHY 3asIBY, CYI/is IPUB’S3aB TIOHATTS «MicIle BUKOHAHHST»
0 MicCIist, B IKOMY Ma€ OyTH BiZIKDUTO BUKOHABYE MMPOBAJKEHHS 3 BUKOHAHHST BUKO-
HaByoro Harucy. CKacoByOUN BUIIEBKA3aHy YXBAJy sIK TaKy, 110 OyJia MOCTaHOBJIEHA
3 MOPYIIEHHSIM HOPM ITPOIIECYATbHOTO MpaBa, ATeSIiiHui ¢y XapKiBChbKOI 06acTi
3a3HAYMB, IO CY/I TIEPIIOI IHCTAHIlIT He BPaxXyBaB IOJIOKEHD CT. 24 3akoHYy YKpaiHu
«IIpo BuKOHABUE MTPOBA/KEHHS» Ta HEe 3BEPHYB YBaru Ha Te, 1[0 MiCIleM BUKOHAHHS
OCTIOPIOBAHOTO BUKOHABUOTO Hanucy € J[3epskuHChbKui paiton M. XapKoBa, BHACJIIOK
4Oro /iiIoB NOMUJIKOBOTO BUCHOBKY IIPO HEMi/ICY/IHICTh cipaBu /[3ep:KUHCBKOMY
paitorHomy cyay M. XapkoBa [3]. Inmmmu cioBaMu, cy anesdmiiiHol iHcTaHIlil
BU3HAUYMB, 0 3aKOHOJIABCTBO HE TIOB’SI3y€ BU3HAYEHHST MICIlsI BUKOHAHHST BUKO-
HaBYOTO HaMMCy 3 (haKTOM BIZIKPUTTS BUKOHABYOIO MTPOBA/IKEHHS Ta 3BEPHEHHS /10
BUKOHAHHS JIOKYMEHTA 32 MiclleM BUKOHAHHS.

[Tpo posragai pocaizkyBaHoi Kateropii cripaB He MEHI BRKJINBE 3HAUEHHST MAE
il TIpaBUJIbHE BUSHAUEHHS KOJA 0CIi0, sKi Oepymv yuacmv y cnpasi. BinnosigHno mo
9. 1 ct. 42 IIITK Ykpainu y crpaBax O30BHOTO TIPOBA/KEHHST YIACHIKAMU CITPABU
€ CTOPOHU Ta TPETi 0COOM.

Sk Gyuo 3asnaueno B 1. 8 Tloctanosu Ilaenymy Buiioro rocrogapcbkoro cyay
Yrpainu Ne 10 Big 24 sxotHst 2011 p. «IIpo nesxi mutanHg MiABiZOMYOCTI 1 M-
CYZIHOCTI CIPaB TOCHOAAPCHKUM CydaM», CIIOPH MixK OOPKHUKAMMU i CTSTYBadyaMH,
a TaKO’K CITOPH 3a IT030BaMHU iHIINX 0cCib, IpaB Ta iHTEpeciB IKUX CTOCYIOTHCS HOTA-
piasibHi i1 4K aKT, Yy TOMY YKCJIi TTPO BU3HAHHSA BUKOHABYOTO HAIUCY TaKWUM, 1110
He Mi/IJISITa€ BUKOHAHHIO MOBHICTIO ab0 YaCcTKOBO, TPO TIOBEPHEHHS CTATHYTOTO 32
BUKOHABYMM HAIMUCOM, BUPILIYIOTHCS TOCIIOAAPCHKUM CYIOM 32 M030BaMU OOPKHUKIB
ab0 3azHaueHWX 0cib 10 cTsaryBadiB [4]. AHasoTiuHI paBUJIa TMONUPIOIOTHCS W Ha
CIIpaBH, SIKi PO3IVISAAAIOTHCS B MOPSAKY IUBIIBHOTO CYy/IOUMHCTBA.

[Ipu boMy BasKJIMBO 3a3HAYMTH, 1110 HOTAPiycC, SKMH BUMHUB BUKOHABYMI HAIIUC,
MOJKe 3aJIYIaTHCh /10 YYaCTi Y CIpaBi JIKiie sIK TPeTst 0coda, sika He 3asiBJISIE CaMO-
CTIHUX BUMOT ITO/IO TIpe/MeTa CIIopy, Ha cTOpoHi Bianosigzavya. HoTtapiyc He Mosxke
OyTH BIJIIOBiaueM IIPU PO3TJIAAL OKPECIEHOI KaTeropii clpas, OCKIIbLKU IPEAMETOM
[I030BY € CIIip IIPO IIPaBO, 30KpeMa 1103MBay 3alepevyy€e HasBHICTb Y HbOTO CyMU
3a6OProBaHOCTI Tepe]] KPeAUTOPOM, sIKa BKa3aHa Y BUKOHABYOMY HAITHCI.

Pazom i3 TuM cy10Biii TIPAKTHUII BiZIOMI BUTIAJIKU, KOJIN Y CIIPaBax 1IPO BU3HAHHS
BUKOHABYMX HAIMCIB TAKUMH, 1110 He MiJJISATaloTh BUKOHAHHIO, HOTAPiyCcu IIOMUJIKOBO
BU3HAYAIUCH II03MBAaYaMU K BiIIOBizaydi abo ciiBBignoBigayi y cupasi [5].
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Ha namy maymky, BUnpaBjieHHsT BKa3aHOI TIOMUJIKM € MOKJIMBUM 4Yepe3 3acTO-
CYBaHHSI IIPOIECyaIbHOTO MEXaHi3My 3aMiHU HEHAJIEKHOIO BiJlITOBi/laya Y MPoIieci.
[Tpu oMy y pasi HE3ro/iM 1MO3UBaYa HA 3aMiHy HEHAJIE;KHOTO Bi/IIOBiIaYa HANEKHUM
CyJl MAa€ PO3’SICHUTU HOMY, 1110 TIPeJl SIBJICHHS TI030BY /0 HEHAJIEKHOTO BiIOBiaua
€ CaMOCTIIfHOIO Mi/ICTaBOIO /I BiIMOBM y 3a/I0BOJIEHHI 1T030BY, He3aJeXHO BiJ|
0OrPYHTOBAHOCTI BHMOT.

HenTpanbHe Miciie Py PO3IJISL CHPaB PO BU3HAHHSI BUKOHABYOIO HAIUCY
HOTapiyca TaK¥M, IO He T/JIITa€ BUKOHAHHIO, TIOCI/Ia€ TIPABUJIbHE BU3HAUECHHS NPed-
Mema 0oKasyeanms Ta npubiu3Hozo nepeniky 3acobie doxasyeanus, siki MaTh 6yTH
BUKOPHCTAHI TI03UBaYeM JIJIs1 IOBEe/IeHHS ITi/ICTAaBHOCTI CBOTO TI030BY.

[TpenmeTom foka3yBaHHS y clipaBaX IIPO BU3HAHHS BUKOHABUOTO HAIIUCY TAKUM,
110 He Ii/IJIATaE BUKOHAHHIO, TOCTAI0Th (haKTH, MO TMi/ITBEP/KYIOTh BiJICYTHICTh YMOB
NI BUNHEHHS BUKOHABUOTO HAINCY, mepemiyeHux y cT. 88 3akony Ykpaiau «IIpo
HoTapiar». [HIIMMHU cloBaMu, Y CYZOBOMY TIpoIeci mepe/ mo3uBadyeM-60pKHUKOM
CTOITH 3aBAaHHS OBecTH abo MOCTaBUTH T/l OOTPYHTOBAHUI CYMHIB GE3CITiPHICTD
BHUMOT CTSITYBaya.

Amnami3 cy10BOI TPAKTUKHU PO3TJISY BKA3aHOI KaTeropii CripaB J03BOJISIE BUOKPE-
MUTH HalOLIbII TUIOBI BUIIAJAKU 33JI0BOJIEHHS TI030BiB OOPKHUKIB.

3o0KpeMa, OMHI€EI0 3 HAUTOMUWPEHINMNUX MPUYUH 3a/J0BOJEHHS TTO30BY PO
BU3HAHHS BUKOHABYOTO HAINKMCY HOTapiyca TakuM, IO HE Ii/JISITA€ BUKOHAHHIO,
€ BYMHEHHSI HOTapiycaMy HAIWCiB 3a BiJICYyTHOCTI HEOOXiZHUX JTOKYMEHTIB, Tiepe/-
Gauennx IlepeikoM TOKYMEHTIB, 32 IKMMU CTSATHEHHST 300PrOBAHOCTI TIPOBAIUTHCST
y 6Ge3cIipHOMY TIOPSIKY Ha ITiICTaBl BAKOHABYMX HAIIKCIB HOTAPiyCiB, 3aTBEPIKEHIM
[Tocranosoto Kabinery Minictpi Ne 1172 Bix 29 uepsust 1999 p. (mami — Ileperik).
AK npaBuio, 11e CTOCYETHCST TAaKUX BUIIAJIKIB:

— TMOZIAHHS CTSATYBaYeM HOTAPiyCy iHIIMX JOKYMEHTIB /IS MiATBepUKeHHs Oe3-
CITIPHOCTI BUMOT, aHixk Ti, 1m0 nepeabaveni B [lepeliky;

— BYMHEHHSI BAUKOHABYOTO HAIIMCY IIPU 1I0JlaHHI HEIIOBHOTO I1aKeTa JOKYMEHTIB,
nepeabadeHux Ilepesikom.

Koskna mijictaBa jist BUMHEHHST BAKOHABYOTO HAIHUCY Tepeabadae BIacHy CIieln-
(iKy TOKYMEHTATBHOTO TiATBEPYKEHHS GE3CITIPHOCTI BUMOT CTSITyBavya. Y MEPIIOMY
BUIAJIKy MOBA Iijie TIPO 3aMiHy OJHUX JTOKYMEHTIB, siki mepenbaueni [lepesikom,
inmumuy, siki Ilepestik He mepenbavae. JIpyruil BUNaoK nepeadayae CUTyailiio, Ko
CTSTYBayY MMOJa€ JOKYMEHTH, SIKi BiAnoBinaioTh [lepesiky, BogHodac ix obcsr € Helno-
CTaTHIM JIUIS TATBEP/KEHHST GE3CITIPHOCTI BUMOT.

Ak npukian, MokHa HaBeCcTH pinieHHsT XMeJbHUIIbKOTO MiCbKPAlOHHOTO CYly
XwmempHutlbKoi obsmacti Bix 5 wepHs 2015 p. y cmpasi Ne 686,/5110/15-11, sike 3ro-
noM OyJI0 3ajIWilieHe B CUJI CyJaM¥ BUIIUX IHCTAHINNA. 3aJ0BOJBHSIOYN 10308 A.
10 TOB «Ilopmie Jlisuar Ykpaiaus» 1po BU3HAHHS BUKOHABYOTO HAIMCY HOTapiyca
TaKUM, 1[0 He MiJIsira€ BUKOHAHHIO, CY/[ MOCJaBcs Ha Te, 10 BiAOBIHO 0 1I. 8
Ilepeniky cepell JOKYMEHTIB, SKUMU IATBEPAKYEThCSA GE3CHIPHICTh BUMOT JIi3WH-
roJlaBlisl, € KOIIig PaxyHKY, HAIlPaBJEHOTO JII3UHTOO0/IeP:KyBauy 3 BiIMITKOIO 11PO
HECIJIATy TJIATEKIB IiCJsl BDYYEHHS TUChbMOBOTO TIOBiZIOMJIeHHS. Pa3oM i3 TUM 1ipu
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BUMHEHHI BUKOHABUYOTO HAIMHUCY, HOTAPiycoM OYJIO JOJyY4€eHO BUITUCKY 3 0COOOBOTO
paxyHKy OopskHMKa (JII3MHIOOIEPKYBava) i3 3a3HaUEHHIAM CyM CILIAY€HUX KOLITIB 3
BiZIMITKOIO BiJITIOBi/Iaua Mpo Te, MO paxyHKH He cradeHi. OCKiTbKU TaKWid JOKYMEHT
He mepenbavenuii [leperikoM, BUKOPUCTaHHsT HOTO 3aMiCTh PaxyHKY, 3a3HAYEHOTO
B 11. 8 [lopsazKy, CBITYMTH TPO HE3AKOHHICTh BUKOHABYOTO HAIIUCY, & TOMY HAINC CJIijT
BU3HATU TaKWUM, 1110 HE TiJJIATa€ BUKOHAHHIO [6].

[HOAI TPMYMHOIO BU3HAHHS BUKOHABUOI'O HAITUCY TaKUM, 1110 He Ii/IJIITa€ BUKO-
HaHHIO, CTA€ CIIPHICTH Po3Mipy 3a00PTOBAHOCTI, sSIKa MOXKE BHUKATH BHACJIIIOK
norarreHHs: OOPKHUKOM YaCTUHU 3a00PTOBAHOCTI 10 MOMEHTY BUMHEHHS] BUKOHAB-
4YOTO HAMWCY 1 MPUXOBYBAHHS 1bOTO (QAKTy CTATYBavyeM BijJi HOoTapiycy. Pasom i3
THUM Ba)XKJIMBO MaTHU Ha yBasi, 1110 HOTapiycH IIPU BUMHEHHI BUKOHABYOIO HAIIUCY He
BCTAHOBJIIOIOTH IIPaB Ta 0OOB’A3KIB YYaCHUKIB [IPABOBIIHOCHH, a JIUIIE TI€PEBIPAIOTH
HasBHICTh HEOOXIZAHUX JOKYMeHTIB. POo36iKHICTh y cyMi 3a00pProBaHOCTI, 1110 3a3Ha-
YeHa y TIOBIIOMJIEH]I CTATYBava Mpo 3a00proBaHicTh, HaAicaaHiil GOPIKHUKY 1 Ge3mo-
cepeHb0 Y BUKOHABYOMY HAINCi, HE 3aBXKIM MOKe CBITUUTH TIPO HASIBHICTH CIIOPY
MisK cTopoHaMu Ta OYTH MiACTaBOIO JJIST 33JI0BOJIEHHS TIO30BY. Y TaKUX BUIIA/IKAX
CJIi/l BUXOAUTH TaKOK 3 TOTO, IO 3arajibHa cyMa 3a00ProBaHOCTI MOJKe 3MiHIOBATUCS
IIOJIEHHO B CTOPOHY 301JbIIEHHS 3a/€KHO BiJl TPUBAIOCTI 3aTPUMKH CILIATH GOPry
il Ha MOMEHT BUMHEHHSI BUKOHABYOTO Hamucy Oytu iHmoto. Came Taky MpaBOBY
no3uttito BucaoBuB Bepxosuuii Cyn Ykpainu B moctanosi Bix 20 tpasus 2015 p.
y crpasi Ne 6-1581ic15 [7].

JloBouti yacTo Ge33arepedHoro MmiICTaBoIo ISt 3/[0BOJIEHHST TI030BY 1TPO BH3HAHHST
BUKOHABYOTO HAIUCY TAKUM, 10 He I/IJIITa€ BUKOHAHHIO, CTA€ TIPUXOBYBAHHS CTS-
ryBadeM (hakTy pPO3IJISILy CIIOPY MizK HUM Ta GOPIKHUKOM y CyJIOBOMY TOpsiKy. [Ipu
I[bOMY BiIMTOBITHWIT CyIOBUI TIpoItec Ma€ OyTH 3aKiHYeHNM ab0 TPUBATU HA MOMEHT
BUMHEHHS BUKOHABYOTO HAIHCY.

CTOCOBHO HaBeJIEHOI CUTYAITil IOIIJIbHO HABECTU TTPABOBY T103UIliI0 BepXxoBHOTO
Cyny Ykpainu, sika OyJsia BucjaoBjaeHa B octaHosi Big 11 6epesnst 2015 p. y crpasi
Ne 6-144ucl14. Ilepernsagaoun crpaBy, HAUBUIUI CYOBUII OPTraH aKIIeHTYBaB
yBary Ha TOMY, 1110 Ha MOMEHT BUMHEHHSI BUKOHABYOTO HAITMCY HOTapiyca crpaBa 3a
noszoBoM ITAT «ITpoKpeaurbank» 1o B.b., 5.B. npo cTsarHeHHs 3a00proBaHOCTi 3a
KpeauTHUM J0roBopoM y po3mipi 308 728,10 rpu yske mepebyBajia B Cy/i Tepimoi
iHcranii. Bkasana ob6craBuHa cripocToBy€ Oe3cnipHicTh 3a60proBaHocTi 6OPIKHUKA,
a TOMY PIllIeHHS CY/iB HUKYUX 1HCTAHIlIN PO BiZIMOBY B 3aJI0BOJICHHI ITO30BY PO
BU3HAHHS BUKOHABYOTO HAIMCY TaKWUM, IO He MijJIATa€ BUKOHAHHIO, OyJii BU3HAHI
He3akOHHUMH i ckacoBani Bepxosuum Cynom Ykpainu [8].

Cepen iHIIUX TPUYMH 330BOJIEHHS MTO30BiB OOPKHUKIB, IO 9acTO 3yCTpi-
YaIOThCA y CYIOBiii TIPAKTHII, € BYNHEHHS BUKOHABYOTO HAIUCY TP MPOITYIIEHi
CTATYBaueM CTPOKIB TIpeJIBJIE€HHS BUMOTH, BCTAHOBJIEHUX CT. 88 3aKkoHy YKpaiHu
«ITpo HoTapiaTs>. OCcoOIUBO 1€ CTOCYETHCST BUMAJKIB CTATHEHHS 3a00PTOBAHOCTI 3a
KPEMTHUMU IOTOBOPAMU.

[likaBuM TPUKIAIOM 3 MPAKTUKW BU3HAYEHHS MMOPYIIEHHS CTPOKIB ITPej siB-
JIEHHS BUMOTH MOKe TaKOX CJYTYyBaTH pillleHHs [HIycTpiaJbHOTO PAallOHHOTO CyLy
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M. /[ninponerposebka Bix 6 aumnng 2017 p. y cupasi Ne 202/2409/17 3a nozosom €.
1o ITAT KB <«IIpusarBatk». O6rpyHTOBYIOUM HEOOXIHICTH 3aJ0BOJICHHST [TO30BY
IIPO BU3HAHHS BUKOHABYOTO HAIKMCY HOTapiyca TaKUM, 1110 He MiJJIsira€ BUKOHAHHIO,
CyIl 3a3HAYUB, 1O CTPOK, 32 SIKUN MPOBOJUJIOCH CTATHEHHS 32 BUKOHABUUM HAITH-
coMm, ctanoBUB 8 pokiB 11 micatis 3 aHi, a came 3 29 Bepecust 2006 p. o 1 BepecHst
2015 p. PasoM i3 TuM, He3Ba)KalOuM Ha Te, 0 KPEAUTHUI JOrOBip OYB YMHHUM Ha
MOMEHT BYMHEHHS HAIUCY, BUMOTA I0JI0 CTSTHEHHS YaCTHHU 3a00PrOBAHOCTI BIKe
nepebyBajia 3a MesKaM¥ CTPOKiB 1M030BHOI jaBHOCTI. [ToB’s13aHO 1€ 3 TUM, IO YMO-
BaMU KPEIUTHOTO J0rOBOPY OyB HepeadaueHuii 000B 130K OOPKHUKA IIOMiCSYHOTO
MTOBEPHEHHS KPEAUTHUX KOIITIB PIBHUMU YaCTUHAMU. ¥ TAKWUX BUIIQJIKAX TPUPIYHUN
CTPOK ITpeJl’sIBJIeHHST BUMOT BUPAXOBYETHCS 11[0/10 KOKHOI'O TAKOTO ILJIaTexy, il BiJl-
HOBIZIHO /IS IEBHOI YaCTUHU 3a00ProBaHOCTI, sika OyJjia CTSATHEHa 3a BUKOHABYKMM
HaIMCOM, BiH Bke MUHYB [9].

BumenaBenennii mpukiaa 1eMOHCTPYE Ba)KJIMBICTh MEPEBIPKUA HOTAPiyCOM He
TIIBKY JOTPUMAHHS 3aTaJibHUX CTPOKIB HpeJ sIBJICHHS BUMOTH CTSATyBauyeM, a i
pPeTeTbHOTO aHaJi3y YMOB KPEAMTHOTO JIOTOBOPY Ha MpeiMeT HAsBHOCTI B HHOMY
rpadika moBepHeHHs! KpeJJMTHUX KOIIITIB, 1110 BIJINBATUMe Ha IHIINI ITOPSJIOK BUpa-
XyBaHHSI BKa3aHOTO CTPOKY.

HaBezieni Bunaku xapakTepusyOTh HalOIIBIN MOMIMPEH] TOMUJIKA HOTAPiycCiB
YU CTATYBAUiB, SIKi CTAIOTh IPUUYMHAMM BU3HAHHS BUYMHEHUX BUKOHABYMX HAIMCIB
TaKUMH, 10 He TiAJATaloTh BUKOHaHHI0. KpiM 11h0T0, ceper iHIMNUX, MEHTIT TTOTINpe-
HUX TTIOMWJIOK, SKUX TTPUITYCKAIOThCS HOTAPiyCH, MOKHA TaKOK BUITUTH BUNHEHHS
BUKOHABYOI'O HAIIMCY IIPU HEBIAMOBIAHOCTI GOProBOro JOKYMEHTa BUMOTaM 3aKOHO-
JIaBCTBA YK IHIIUX JOKYMEHTIB, SKUMH CTATYBa4 OOIPYHTOBYE OE3CIIPHICTH CBOIX
BuUMOT. Tak, HANPUKJIaj, BUMKCKA 3 OaHKIBCHKOTO PaXyHKY, sSIKa MOJAETHCST CTATYBA-
4eM JIUIST CTATHEHHsT 3a60ProBaHOCTI 32 KPEMTHUM IOTOBOPOM, TOBUHHA Bi/IMOBiATH
BuMoram 11. 5.5. [TososkeHHsT PO opraHisaiio omepariitHol AistIbHOCTI B GaHKax
Ykpainu, satBepizkeroro ITocranosoto Ilpasninas HamionanbHoro 6aHky YKpainu
Ne 254 Big 18 uepBus 2003 poky. [Hakie HEBiAMOBIIHICTh BUTMCKKA BKAa3aHUM BHUMO-
raM MOJKe CTaTH OKPEMOTO ITiZICTABOIO /71T OCTIOPIOBAHHSA BUKOHABYOTO HAIUCY Y CYIi.

Takum ynHOM, TIPEIMET JIOKAa3yBaHHA Yy JIOCTI/IKYBaHiil Kateropii cripas hopmy-
10Th Oy/Ib-sIKi (haKTH, 110 CBiYATh IIPO HASBHICTbH CIIOPY MiXK CTATyBayeM Ta OOPK-
HUKOM ¥, BiIMOBI/IHO, BKA3yIOTh Ha BIICYTHICTh YMOB, nepeabaueHnx ct. 88 3akomy
Ykpainu «IIpo norapiats Ta 1. 3 rai. 16 posz. I [opsnky.

BozHouac nosenenus Takux (hakrtiB nepegabavae HacaMmIepesl paBujibHe BU3HA-
YeHHsI TI03UBaveM 3ac00iB JJOKa3yBaHHS y CIIPaBi (IOKA30BOTO apCeHATy ).

Cnin 3a3HaunTH, 1110 crieirdika MPUPou HOTAPiaTbHOTO MTPOBA/KEHHS 3 BUU-
HEHHS BUKOHABYOTO HAIWCY 3YMOBJIOE Te, 10 HAJIEKHUMU Ta JTOTMYCTUMUMHM JOKa-
3aMM y clIpaBaxX PO BU3HAHHS BUKOHABYOIO HAIMCY HOTapiyca TaKuM, 1110 He
iJUIATa€ BUKOHAHHIO, € 3/1e01IbII0T0 TiJIbKK ITUChMOBI JI0Ka3U.

PosmipkoByrour Ha/l TUTAHHSIM PO BU3HAYEHHSI IPHOJIN3HOTO TIEPETIKY 3ac00iB
JIOKA3yBaHHsI, SIKi MAlOTh OyTH BUKOPUCTAHI TIPU PO3TJISi/i CIIPABU TIPO BU3HAHHS
BUKOHABUOTO HAIKCY HOTapiyca TaKuM, 10 He Ii/IATa€ BUKOHAHHIO, TIPUXOINUMO 10
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BHUCHOBKY, 1[0 He3aJIeKHO BiJl KOHKPETHUX ITi/ICTaB BUMHEHHST OCIIOPIOBAHOTO BUKO-
HABYOTO HAIKCY, TIPEJIMETOM CYIOBOI OI[IHKH 0OOB’SI3KOBO MAIOTh CTATH:

1) ocrioproBaHuii BUKOHABUMM HAIMC HOTApiyca;

2) MUCHMOBI TOKa3M, 3MICT SKMX CIIPOCTOBYE OE3CIIPHICTH BUMOT CTATyBaya
abo IHITMM YUHOM BKa3y€ Ha MOPYIIEHHs] HOTapiyCOM BUMOT 3aKOHY TPU BYMHEHHI
BUKOHABYOT'O HAIIHCY.

OcranHiMU MOXKYTH OyTH, 30KpeMa, KOTIii Cy/JOBUX PillleHb, SKUMU T ITBEPIKY-
€ThCst (haKT PO3TJISIAY CIIOPY MIOA0 3a00PTOBAHOCTI MiK CTOPOHAMM; PO3PaXyHKOBI
JIOKYMeHTH (KBUTAHIII1, YeKH, IJIATI3KHI IOPYYeHHS ); IUCTYBaHHS TOIIO.

BaxxkmBo Takok pomaTH, MO CylaMu BUITUX 1HCTAHIIIN, 30KpeMa Butum crertia-
JIIB0BAHUM CYZIOM YKPaiHU 3 PO3IJIS/LY TIUBLIBHUX 1 KpUMIHAJIBHUX CIIpaB Ta Buiinm
TOCIIOZIAPCHKUM CY/IOM YKpaiHu, HeOIHOPa30BO BUCJIOBJIIOBAJIACS MTPABOBA MO3MIILis,
[0 HAJIEKHUMU JI0OKa3aMU, sIKi MATBEP/KYIOTh HASBHICTH YU BiZICYTHICTH 3a60pro-
BAHOCTI, @ TAKOK YCTAHOBJIIOIOTH PO3Mip 3a00PrOBaHOCTI, MOKYTb OYTH BUKJIIOUHO
MepBUHHI I0KyMeHTH, 0bopMJIeHi BiZIOBiIHO /10 BUMOT cT. 9 3akony Ykpainu «IIpo
OyxrasTepchKuii 00K Ta (DiIHAHCOBY 3BITHICTh», 30KpeMa, TIEPBUHHI IOKYMEHTH, SIKi
(dbikcyroTh dakTh 3zailicHeHHsT Tocmogapchkux orepartiii [10, c. 25].

OxkpeMy yBary CJIij TakoK HPUALINTH IIpodieMaM 3a0e3IedeH s MOKIMBOCTI
6OpKHUKA JIOBOANTH OOIPYHTOBAHICTH CBOIX BUMOT. HallGiIbIl akTyaIbHOIO 1151 TPO-
6JiemMa 1ocTa€e mpu HeoOXiAHOCTI HaJlaHHST 10 CYJIy TOJIOBHOTO JI0Ka3y — BUKOHABYOTO
Harnucy Horapiyca. OcKiTbKi BUKOHABUMI HATTUC BYMHSETHCS B OJHOMY TIPUMIPHHKY,
iforo opuriHai mepebyBae y craryBada abo Jep;KaBHOTO BUKOHABIS Y Pasi 3BEPHEHHST
crsrerss 3a HuM. OTike, GOPKHUK (DaKTHUHO 11030aBJEHUI MOKIMBOCTI CAMOCTIIHO
HaJIaT! /IO CYy/ly BKa3aHUM JOKYMEHT.

Y cBoto uepry 3BepHeHHsT GOPIKHUKA /[0 HOTapiyca 3 METOI0 OTPUMAHHST HaJIEK-
HUM YMHOM 3aCBiIYEHOI KOIil BUKOHABYOTO HAIUCY TAKOXK 3aJIUIIAETHCs Oe3Pe3yib-
TaTHUM, OCKLIBKH BiZIMTOBIHO /10 4. 7 cT. 8 3akonHy Ykpainu «IIpo HoTapiat» moBinkm
PO BYMHEHI HOTapiaJibHi il Ta KOIIii JOKYMEHTIB, 1110 36epiraloThCsl y HOTapiyca,
BUJIAIOTHCS] HOTAPiyCOM BUKJIIOUHO (DI3MYHUM Ta FOPUANYHIM 0C00aM, 3a JIOPYUEHHIM
SIKUX 200 MO0 SIKUX BUMHSLINCS HOTApiasIbHi [il.

TakuMm YMHOM, €IMHUM ITPOIECYAJIBHO JOIMYCTUMUM MeXaHi3MOM JIOJIYYeHHS J10
MaTepiaJiiB CIpaBU OCHOPIOBAHOTO BUKOHABYOTO HAMKCY € BUKOPUCTAHHS THCTUTYTY
BUTpeOyBaHHsI J0KasiB, nepeabaderoro ct. 84 I[ITK Ykpainu Ta cr. 81 TTIK Ykpainn.
3a/715 1IbOTO T03WBa4 Ma€ MOJaTH /10 Cyly BMOTHBOBaHe KJOMOTaHHS, Ha Ii/CTaBi
SIKOTO CY/I TIOCTAHOBJISIE yXBaly PO BUTPEOYBaHHS BUKOHABYOTO HATIKCY.

3ayBasKMMO TaKOXK, 110 BUTPeOYBaHHS JIOKa3iB Biji HOTapiyca MOBUHHO 3jiiic-
HIOBATHCS 3 ypaxyBaHHSM BuUMOT 3akoHy Ykpainu «IIpo norapiaT», 3rizno 3 4. 6
CT. 8 AKOTO JIOBIIKM TTPO BUMHEHI HOTApiaJbHi /il Ta iHIIN JOKYMEHTU HAIAIOThCS
HoTapiycom mpotsirom 10 po6oumx [AHIB Ha OOIPYHTOBAHY MUCHMOBY BHMOTY CY/IY
(nucpMoBMit 3amuT abo yxBaja Cy[y), HPOKYpaTypH, OpraHiB, 1[0 34iCHIOIOThH
ONepPaTUBHO-PO3ITYKOBY JiSIIBHICTb, OPTaHiB JIOCYZIOBOTO PO3CJIi/lyBaHHS Y 3B'S13KY
3 KpUMiHAJbHUM IPOBA/KEHHAM, IIUBIJIBHUMHU, TOCIOJAPCbKUMU, aJMiHICTPaTUB-
HUMM CIIPaBaMU, ClIpaBaMu PO aIMiHICTPATUBHI IIPABOIOPYIIEHHS, 1110 3HAXO/SATbCS
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B IIPOBAJIKEHHI X OPraHiB, 3 000B’SI3KOBUM 3a3HAYE€HHIM HOMepa CIIPAaBU Ta MPH-
KJIAJIEHHSIM TepOOBOT TTI€YaTKH Bi/IIIOBIZIHOTO OPramy.

OxpiM HaBeIeHOTO, TIPAKTUKOIO PO3TJISILY IIi€l KaTeropii cripaB GyB BUPOOIEHMIA
il iHmmit crnoci6 BUTpeOyBaHHS BUKOHABYOTO HAIKCY — IIJIIXOM HAJICUJIAHHS CYIOM
3aIUTy JI0 MAPO3/LIY IepKaBHOI BUKOHABUOI CJIYKOU 3 BUMOTOIO Ha/IaHHSI 3aCBil-
YeHOIO0 Bi/I/IJIOM KOTIii BUKOHABUYOTO HAINUCY, AKUH 3HAXOAUTHCA HA TMPUMYCOBOMY
BUKOHAHHI.

JlocmipKyoun 0coOJMBOCTI PO3TJISIY Cy/laMU CIIpaB PO BU3HAHHS BUKOHAB-
YUX HAMKCIB TAaKUMH, 110 HE I/JIATAI0Th BUKOHAHHIO, HEe MOXXHA OMMHYTU yBaroko
Il TUTaHHS PO HOTapiyca sik OKPeMoro cy0’'e€KTa JI0Ka3yBaHHS B CyIOBOMY TIPOIIECI.
Sk 3a3mHavasocs BUIlle, y BKa3aHUX CIIPaBaX HOTApiycu MOKYTb OPaTH y4acTh JIUIIE
SIK TPeTi 0coOu, sIKi He 3asIBJISIOTh CAMOCTIiTHI BUMOTH II[0/IO TIpeAMeTa criopy. Bonu
HE € CTOPOHOIO Yy CIIPaBi, a TOMY Ha HUX HE TOKJAJAEThCI TATAp /IOKA3yBaHHS SIK
Ha cropin. OgHaK SK TpeTi 0cOOM HOTapiyCu MAiOTh IPABO BUCJIOBUTH CY/Iy BJIacHY
TOYKY 30Dy, HaJlaTH BIJIOBIJHI MOSICHEHHS Ta J0Ka3u, OOIPYHTOBYIOUM IIPaBOBIp-
HICTh BUMHEHHSI BUKOHABYOIO HAIUCY, SKUU OCIIOPUB OGOPKHUK. Bapro BrasaTw,
110 aKTHBHA IO3UIlig HOTapiyca y Ipoleci po3rysly CHpaBU € JysKe JOIIJIbHOIO,
OCKIiJIbKY 3a/J0BOJIEHHST TI030BY MOJKE MOHECTH 3a cOGO0I0 Il HU3KY HEraTUBHUX
HACJIJIKIB 171 caMOTo HOTapiyca. 30KpeMa, BCTAHOBJIEHHS 1M1/ Yac PO3TJIS/Ly CIIPaBU
YMHCHOTO MOPYIIIEHHSI HOTapiyCcoOM 3aKOHY IIPU BUMHEHHI BUKOHABYOTO HAIUCY MOXe
CTaTH IMi/ICTaBOIO [IJIS TTOCTAHOBJIEHHS CY/IOM OKPEMOI YXBaJW CTOCOBHO HOTapiyca
3 TTOIAJTBIITUM TIPUTSATHEHHSIM HOTO /10 AUCITUTLTIHAPHOI BiNoBizanbHOCTi. Ha peBe-
JIMKUH KaJib, CY/IOBA MPAaKTUKA CBI[UUTD, 1110 HOTAPiyCH /yKe PiIKO KOPUCTYIOThCS
npaBaMU, HaJlaHUMHU M Y TIPOIieci SIK TpeTiit 0cobi, 3a3BUYail TIPOCTO iIrHOPYIOYN caM
Cy/IOBUI TIPOIEC SIK TAKWA.

OcTanHiM eeMeHTOM I0CHiKyBaHol ¢hopMyJsi Takoi KaTeropii crpas, siK
BU3HAHHSA BUKOHABYOTO HAMKCY HOTAPiyCy TaKWM, IO He T/JIATAaE BUKOHAHHIO, 10
noTpeOy€e XapaKTEPUCTUKH, € BUSHAUEHHS POSMIPY 008020 300pY. 3aKOHOJABCTBOM
nepesbavueHo, 110 MOaHHs TI030BHOI 3as1BU JI0 CY/Iy Hece 00OB’SI30K Mo3MBayva CIijia-
TUTHU CyZ0BUI 30ip 3a cTaBKaMM, BCTAaHOBJEHUMU 3akoHOM Ykpainu «IIpo cymosuit
36ip». Bumora 1po BU3HaHHSI BUKOHABYOTO HAMKCY HOTApiyca TAaKUM, IO He I JIsATae
BUKOHAHHIO, 32 CBOETO MPUPOJIOI0 HATEKUTH /10 HEMATHOBUX BUMOT. AHAJII3 TIOJIOKEHD
3akony Ykpaiuu «IIpo cymoBuii 36ip» BKa3ye Ha Te, MO PO3MIpP CTaBKH CyI0BOTO
360py 3aJie;KaTHMe BiJl TOTO, XTO € Cy0'€KTOM MOJaHHsI TTO30BHOI 3astBy. SIKIIO mM03u-
BaueM y cIipaBi € (izudHa ocoba, po3Mip CTaBKU CyZ0BOTO 300py /st Hel CKIafaTiMe
0,4 po3Mipy IPOKUTKOBOTO MiHIMYMY JIJIsI TIpare3iaTHIX ocib. Y pasi sKIIo 0 Cymy
3 BIZIOBIZIHMM TI030BOM 3BEPTAETHCS IOPUIMYHA 0cO0a, CyM0BHIA 30ip CKIagaTUMe JIJIst
Hei y PO3Mipi OTHOTO MTPOKUTKOBOTO MiHIMYMY JIJIST TTpAIe3laTHUX 0OcCi0.

[Ipu BUpaxyBaHHI po3Mipy CyZ0BOTO 360py CJIijL mam’sitaTH, 10 3a 6a3y pospa-
XYHKY GepeTbcsi PO3Mip MPOKUTKOBOIO MIHIMYyMY /ISl IIpalle3laTHUX 0Cib, BCTaHOB-
JIEHU! 3aKOHOM Ha 1 CiuHS KaJeHIapHOTO POKY, B SKOMY BiIOBi/{HA TTO30BHA 3a5Ba
MOAETHCS /10 cyy. [lepestik ocib, SIKMM HAAIOTHCSI MJIBTH 10 CILIATI CyI0BOTO 360pY,
BU3HAYeHO y cT. 5 3akony Ykpainu «IIpo cyxoBuii 36ip».
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Bucnoexu. 1lincymoByiodn, CJIi/i 3a3HAYNUTH, 1[0 BUSHAHHS BUKOHABYOTO HATIUCY
HOTapiyca TakuM, 1[0 He IMAJsIra€ BUKOHAHHIO, € OKPEMUM CIHOCOOOM CYIOBOIO
3axXUCTy IpaB GOPsKHUKA y pa3i HOTO BUMHEHHSI BCyIlleped BUMOTaM 3aKOHY, TIPU
HAsIBHOCTI CIIOPY MisK GOPIKHUKOM Ta CTATYBaveM. BimoBiIHUI 3aXKCT 3/IIICHIOETHCST
3a MpaBUJIAMH [UBLILHOTO 260 rOCIOAAPCHKOrO CYOUYNHCTBA B MTOPSIKY TTO30BHOTO
TPOBAJKEHHS.

OKpeMo BapTO HArOJOCUTH, 110 3a[0BOJIEHHS 1T030BY OOPIKHUKA i3 TIOAAJIBIITIM
BU3HAHHSIM BHKOHABYOTO HAIIMCY TaKWUM, 1[0 HE T JISITA€ BUKOHAHHIO, He 1M030aBJIsie
CTSTyBaya MpaBa Ha CTATHEHHs 3a00PTOBAHOCTI y CY/IOBOMY TIOPSIIKY, & JIUIIE KOH-
CTaTy€ HEMOKJIUBICTD 3aXMCTy MOTO MOPYIICHUX TPaB y HOTAPiaTbHOMY TOPSIIKY.

AHamiz MaTepiasiB Cy/0BOi MPAKTUKU PO3TJIAY CYJaMU BKa3aHO1 KaTeropii
CIIpaB JIEMOHCTPYE, 10 HAWOI/IbII TOMUPEHUMHU TPUYNHAMU 33/I0BOJICHHSI 1T030BIB
OGOPKHVKIB €: BAMHEHHST BUKOHABYMX HAIMCIB 32 BiZICYTHOCTI HEOOXiHUX TOKyM€EH-
TiB, Iepeadavenux IleperikoM; BUMHEHHS BUKOHABYOTO HAIIKCY IIPU HASIBHOCTI CIIOPY
111010 3a00ProBaHoOCTI, sika HepedyBajia uu mepedyBac Ha PO3IJIS/ B CY/li; BUNHEHHS
BUKOHABYOTO HAIMWCY TPU MPONYIIEHH] CTATYBAaYeM CTPOKIB TIpeJl SIBJEHHS BUMOTH
Ta iH.

Taka TeH/eHIlisT 00YMOBIIOE HEOOXIHICTH 3BEPHEHHST OKPEMOI yBark Ha THUTIOBI
MTOMUJIKA HOTApiyciB TPW BUNHEHHI BUKOHABUYMX HATMCIB Ha PiBHI KEPIBHUX PO3’siC-
HeHb MiHicTepcTBa I0CTUTIT YKpaiHU Ta BUIMUX Cy/0BUX iHCcTaHIii. OcTaHHE, Ha
Halle epeKOHaHH4, /I03BOJINTh MiHIMI3yBaTH KiJIbKICTh CY/IOBUX CIIPaB PO BU3HAH-
HSIM BUKOHABUMX HAIWCIB TaKUMH, M0 HE IMATATAI0OTh BUKOHAHHIO, Ta CIIPUSITAME
3a0€e31eYEHHIO €IHOCTI HOTAPiaJIbHOI MTPAKTUKH.
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Special questions of judiciary practice to recognize notarius executive notes unlessable

In the article, on the basis of the analysis of doctrinal sources and materials of the judicial practice,
are considered issues of protection of debtors’ interests in notarial legal relations in relation to executing
inscription execution. A characteristic is given to the recognition of the executive inscription as not being
enforceable as a method of protecting the debtor’s rights and interests. The peculiarities of consideration
by the courts of the defined category of cases are analyzed. The most typical mistakes of notaries, which
become the basis for solving cases in favor of debtors, are revealed.

Thus, the recognition of the executive inscription of the notary as not being enforced is a separate way
of judicial protection of the rights of the debtor in cases of its commission contrary to the requirements of
the law, in the presence of a dispute between the debtor and the collector. The relevant protection is carried
out in accordance with the rules of civil or economic proceedings, in the procedure of legal proceedings.

It should be emphasized separately that the satisfaction of the debtor’s claim with the subsequent
recognition of the executive inscription as not being enforced does not deprive the taxpayer of the right
to collect the debt in court, but merely states that it is impossible to protect his violated rights notarially.

An analysis of court case studies by the courts of this category of cases shows that the most common
reasons for satisfaction of debtors’ claims are: execution of executive inscriptions in the absence of the
necessary documents envisaged by the List; execution of an executive inscription in the event of a dispute
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over arrears that was or is being considered in court; execution of an executive inscription in case of
missed application of time limits for making a claim, etc.

This tendency necessitates paying special attention to typical mistakes of notaries in the execution
of executive inscriptions at the level of the guidance clarifications of the Ministry of Justice of Ukraine
and the higher courts. The latter, according to our opinion, will minimize the number of court cases on
the recognition of executive writings as non-enforceable and will promote the unity of notarial practice.

Keywords: executive inscription; protection of civil rights by a notary; recognition of the
executive inscription as not subject to execution; consideration by courts of certain categories of
cases; appeal of notarial acts.

PexomennoBane nuryBauusi: Cepsemnux A. I. Oxpemi MuTaHHs CyJOBOI MPAKTHKI BU3HAHHS BUKO-
HaBYOIO HaIlMCy HOTapiyca TakuM, IO He Iijusrac BukoHannio. IIpoonemu saxonnocmi. 2019, Bum. 144.
C. 33-44. doi: https://doi.org/10.21564,/2414-990x.144.154665.

Suggested Citation: Servetnik, A.G. (2019). Okremi pytannia sudovoi praktyky vyznannia
vykonavchoho napysu notariusa takym, shcho ne pidliahaie vykonanniu [Special questions of judiciary
practice to recognize notarius executive notes unlessable]. Problemy zakonnosti — Problems of Legality,
issue 144, 33—44. doi: https://doi.org/10.21564,/2414-990x.144.154665 [in Ukrainian].

Hadiiwna do pedxoneeii 15.01.2019 p.

44 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2019. Bun. 144



IT'OCITIOOJAPCBHKE ITPABO

ManonitHeBa Becta KOCTAHTUHIBHA,
KaHouoam 1opuOUYHUX HAyK, y4eHul cekpemap,
I[HCmumym ekoHOMiKO-npasosux

docnioxeHo HAH Ykpairu, Ykpaita, m. Kuis
e-mail: vestamalolitneva@gmail.com

ORCID 0000-0001-9678-1750

JNlinnemse OneHa EpayappiBHa,

KaHouoam 1opudu4HUX HAayK,

20/108HUU cneyiasicm [JenapmameHmy MOHIMoOpUH2y
i KOHMposo OepxagHoi donomoau,
AHMUMOHONOIbHUU KOMimem YKpaiHu,

Mono0wul Haykoguu cnispobimHuk,

I[Hcmumym ekoHOMIiKO-npasosux

odocnioxeHb HAH Ykpairu, Ykpaita, m. Kuis

e-mail: lillemiae@gmail.com

ORCID 0000-0003-4899-107X

doi: 10.21564/2414—-990x.144.154611
YAK 346.546

FTOPU3OHTAADBHI LUIAL'Y INTYBAIYHUX 3AKYITIBAAX
AK AOAATKOBA IMIACTABA AAA1 OUIHKM
HA BIATIOBIAHICTb NNPABUAAM
AEPXXABHOI AOINMOMOI'MN

Posensiymo npobaemu pearisauii 20pusonmaivux yiiei y nyoaiunux 3axynieisx, 30kpema y cepi
0XOPOHU HABKOIUUWHDOZO CePedOsULya MA COYIANLHOZ0 3AXUCY, Y KOHMEKCMI NPAsul npo 0epicasiy
donomozy. Jlemanvio 0ocaioNceno numanist 3acmocysanis <mecmy noKynys Ha PUHKOBUX YMOBAX> OJisl
BUSHAUEHIS. HASGHOCME a00 GIOCYMHOCIE HeGUNPABOAHOT eKOHOMIMHOL Nnepesazi Y 3aKyNiBIiX 13 20pu-
SOHMANLHUMU YLIAMU, SKI 4ACMO NPu3600sms 00 300poxcuanis sakynieii. [Iposedeno demarvnuil ana-
i3 doceidy E€sponeticvkozo corosy (€C), npaxmuku Cydy €C y eusnauenni cniegionowenis nyoLunux

© Manonimnesa B. K., Jlinnemsie O. E., 2019 45



TOCIOAAPCBHKE ITPABO

saxynieen» ma 0epicasroi 00noMozu, i BUPIUEHHT NUMAHD, Y CMAHOGLAMb NYOLIUHI 3aKYNiGI 13 20pU30H -
MATOHUMU YILSIMU 0epIcashy 00NOMOzY, SKA € HeOONYCMUMolo 0l Koukypenyii. Pospobaeno xonxpemui
nPONO3UYIi ma pexomeHoayii Ons NPoBeOeHHs AHANI3Y MA BUSHAUCHHS 3AMOBHUKAMU, 4 MAKONC Anmu-
MOHONOOHUM KoMimemoM YKpainu, uu Cmanosumy 3aKyniens i3 20pU30OHMALLHUMU YLIAMU 0epicashy
0onomozy, sKa ModxAce COMBOPIOBAMIU Ab0 3azpPOACYBAMU CROMBOPEHHIM eKOHOMIUHOT KOHKYPEHYL.

Kio4oBi cioBa: ekoHOMIUHA KOHKYPEHIIist; MyOIiuHi 3akymiBii; JepKaBHa I0MOMOTa; TOPU30H-
TaJBHI 11iJTi; eKOHOMIUHA TIepeBara; ¥roza mpo acortiariiio 3 €C.

Maanonemnesa B. K., kanaujiar 1opujindecKux Hayk, y4eHblil cekpeTtapb, Vncturyr akonomu-
Ko-1paBoBbIX uccyaepoBannit HAH Ykpannol, Ykpanna, r. Kues.
e-mail : vestamalolitneva@gmail.com ; ORCID 0000-0001-9678-1750

Jlunnemsns E. J., xanaujaT 1opuandecknxX HayK, TJIaBHBIN creruanuct [lemapramMmenTa MoOHU-
TOPUHTA M KOHTPOJIS TOCY/APCTBEHHON MOMOIIM, AHTHMOHOIIOJIBHBIN KOMUTET YKPauHbl, MJIa/IINI
Hay4yHbIll coTpyanuK, Mncturyr akonomuko-npaBoBbix ucciaegosanuit HAH Yxpannor, Ykpauna,
r. Kues.

e-mail : lillemiae@gmail.com ; ORCID 0000-0003-4899-107X

TopusonTasibHble IEIU B MyOJMYHBIX 3aKYNKAX KaK JOMOJHUTEIbHOE OCHOBAHUE /ISl OIEHKH
Ha COOTBETCTBHE NPAaBHJIAM rOCY/IapCTBEHHOI TOMOUIH

Cmamvsi nocesuena npodieMam Pearu3auuil 20PU30HMATLHOIX Yelell 6 NYOIUUHLIX 3aKYNKax,
8 wacmuocmu 6 cepe oxXpanvL OKPYHcawei cpedvi U COUUATLHOU 3AUUMDBL, 8 KOHMEKCme Npasui o
2ocyoapcmeennoi. nomoug. Iloopobro uccredosanvl npodremvl NpUMeHeHUst <mecma NoKynameis Ha
PUIHOUHBIX YCOBUSIX> Ot ONPeOenenust HaAuUUs UL OMCYMCMBeUs HeonpasoaHHoz0 3KOHOMUUECKOZ0
NPeUMywecmsa 8 3aKynkax ¢ 20PU30HMALLHLIMU YEASIMU, KOMOPble Yacmo npusoosm K no00OposCaHuio
sakynxu. [Iposeden demanvnovii ananus onvima Eeponeiickozo cowsa (EC), npaxmuxu Cyda EC ¢ onpe-
Oenenui coomHouenust NYOIUUHBIX 3aKYNoK U 20CYOAPCMEEHHOT NOMOWL, U PEeWeHUU 60NPOCO8, NPed-
CMassIOm iU nyoauUuHble 3aKYNKU ¢ 20PU3OHMATLHOIMU UCIAMU 20CYOAPCMEEHHYI0 NOMOUD, KOMOPAsL
aensiemcst nedonycmumotl 01 Konkypenyuu. Paspabomanvt konxpemivie npeoiojcenus u pexomenoa-
Yuu 015t NposedenUst AHAIU3A U ONPeOeNeHUst 3aKAZUUKAMU, 4 MaAKKce AHMUMOHONOILHLIM KOMUMEMOM
Yipaunot, npedcmasnsiem au 3akynxa ¢ 20pU30HMATLHOIMU YEASIMU 20CYOAPCMBEHHYI0 NOMOUD, KOMOPAsL
MOJCem UCKANCamb U YePOACAMb UCKANCCHUCM IKOHOMUUECKOU KOHKYPEHUUU.

KiroueBble cioBa: 9KOHOMUYECKAsT KOHKYDEHIHS; ITyOJUYHbIE 3aKyNKH; TOCYAapCTBEHHAs
TIOMOIIIb; TOPH30HTAIBHBIE IIEJTN; 9KOHOMUYecKoe tpenmytiectBo; Cormamienue 06 accormarmn ¢ EC.

Bcmyn. OcranniM yacom yce Oisibliie KpaiH CBiTY BUKOPUCTOBYIOTH ITyOJIivHI
3aKyIiBJII CTpaTerivHo K 3acib peasisaliii mijieii 3a pisHUMEU HAIIPSIMAMU J€P5KaBHOI
HOJIITUKHY, HATIPUKJIAJl 3 OXOPOHK HABKOJIUIITHBOTO cepepoBuiia. Taki i y my6siu-
HUX 3aKYIIiBJISIX Ha3UBAIOTh «rOpU30HTAIBHUMUY [1, c. 150], ocKinbKku BoHM peasi-
3YIOTBCST MapajieJIbHO 3 OCHOBHOIO METOIO 3aKyIiBeah — MPUAOAHHST TOBApPiB, POOIT
Ta MOCJYT HA HAKPAINX YMOBAX, 1[0 B OCHOBHOMY Iepedadae 3aKyIiBIio TOBAPiB,
pobIT Ta MOCIYr HaWBMINOI SKOCTI 3a HaliMeHIny 1iny. s Ykpainu crpareriybe
BUKOPHUCTaHHS IyOJIIYHNX 3aKyIIiBe/Ib He € HOBUM SIBUILEM, KOJIM I1i/l 4ac 3aKyIIiBe/Ib
peasiizoByBajach MOJITHKA 3 MIATPUMKH BITYM3HSHUX TOBapoBUpOOHUKiB. Hapasi
B yMOBaxX 0OMeKEHOCTI JepsKaBHUX KOIITIB MyOJiuHi 3aKyIiB/Ii BUKOPUCTOBYIOTHCST
nmepeBaskHO sK 3acib 3abe3nevyeHHsT eDEeKTUBHOTO BUKOPUCTAHHS TaKWX KOIITIB.
YT1im, 3 orsigay Ha BUKOHAHHSI BUMOT YTOAu TIpo acorianiio 3 €C Ta BUKJINKIB,
IO TIOCTAIOTH 3apa3 mepel] KOKHOIO KPaiHOO CBITY, 30KpeMa HeOOXiTHOCTI 3aXHCTy
HaBKOJIUIITHBOTO CEPEJIOBUINA Ta MiBUIIEHHS COIIaTbHUX CTAH/ApPTiB, CTpaTeriuHe
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BUKOPHUCTAHHS 3aKyIliBesib HaOyBa€ HOBOTO 3HaueHHs. Tak, 3TiJIHO 3 «IOPOKHBOIO
KapToio» pedopMyBaHHs MyOIiUHIX 3aKyIiBeIb YKpaiHa B3sia Ha cebe 30008 sI3aHHs
3 ajanTaiii 3akoHoaBcTBa 10 BuMor €C y cdepi 3akymiBesib, 10 mepegdadaTnmMe
TaKO’K 1 MOCTYTIOBE 3alPOBA/KEHHS, HATPUKJIA]], «3€JIEHNX» Ta COIIaJIbHO BiJIIOBI-
JATbHUX 3aKYIiBeJIb, 1[0 MaTUMe HACJiJIKOM 3aCTOCYBAaHHS TOPU3OHTAIBHUX ITiei
y 3aKyTIBJISX i3 COMIaIbHOTO 3aXUCTY Ta 3aXUCTY HABKOJUITHBOTO cepeyioBuiia [2].
[Tpu npoMy cTpareriyHe BUKOPHCTAHHS ITyOJIYHUX 3aKyIiBeIb MOTpeOyBaTUME
3BAKEHOTO TiJIXO/Y, OCKIJIbKM y JIeSIKMX BUIIQJKaX TaKi 3aKyMiBJi MOXYTb CTa-
HOBUTH JIEP;KABHY JIOTIOMOTY, $IKa 3@ 3arajibHUM IIPABUJIOM € HEJOIyCTUMOIO LIS
KOHKYPEHIIi.

Ananiz ocmannix docaioxcens i nyonikayiu. Y €C nutanHs CriBBiIHOIIEHHS
JIepPsKaBHOI JIOIIOMOTH Ta MyO/IYHKMX 3aKyIIiBeJIb, a TAKOK Peasiisallii Fropu30HTaJIbHIX
1ijieil y 3aKymiBJsIX BiAITIOBIZIHO /10 NPABUJ PO JIePsKaBHY JOIMOMOTY BUCTYHIAKOTh
MpeMEeTOM K MUPOKOI HAYKOBOI MUCKYCii, TaK i MPaKTUYHOI AigabHOCTI [3; 4,
c. 207-249; 5]. B Ykpaini 1e nutanns Hapasdi He BUCTYIIAE MPEMETOM HAYKOBUX
JIOCJIJIKEHb.

Mema i 3asdannsa docnioxncenns. BpaxoByioun riobasibHi IPOIECH 31 CTATIOTO
PO3BUTKY, 10 IKUX TPUETHATACH YKpaiHa, a TaKOK 3000B’sI3aHHS, sIKi B3siyia Ha cebe
Hara jiepskaBa BiJIMTOBIIHO 10 BUMOT YTo/Iu TIpo acotiiatiiio 3 €C, crpareriuie BUKO-
pUICTaHHsI TTyOIIYHUX 3aKyITBETb 3DOCTATUME, IO MOTPEOYE METATBHOTO OCIIIKEHHST
Ta pO3pOOKHU TPOIO3UIIiil 3 METOIO TIOTIePe/KEHHsT BUTIA/IKIB Ha/IaHHsI T1i/] Yac 371iiic-
HEHHS TaKKMX 3aKyIiBeJb epsKaBHOI IOMOMOTH, SIKa MOKe OYTH HEIOMYCTUMOIO IS
koHkypeHiii. Y €C suilicHeHHs myOIiYHUX 3aKyIiBeIh MA€ BiANOBIAATH OCHOBHIM
npunnunam /lorosopy npo dyunkuionysanus €C (mani — JIPEC) Ta Jupextus €C
y chepi nybmiunnx 3akymniBenb. Jlani IMpekTUBY TPSMO He BH3HAYAIOTh TPaBIIA,
sIKi O TIOTIepeIKYBaI MOKJIMBICTh HAIAHHS JIEPKABHOI JOTIOMOTH, SIKa MOKe OyTH
HEJIOIYCTUMOIO JIJIsl KOHKYPeHIIii, il yac 3akyniBesb. OfHaK 1l He O3HAYae, 1110
3aMOBHMKHU 3BiJIbHSAIOTHCS BiJl 060B’13Ky 3amobiraHHss OTPUMaHHS eKOHOMIYHOT
BUTO/IH, $IKA, SIK HACJI/IOK, MOJKE CIIOTBOPIOBATH ab0 3arpoKyBaTH CIIOTBOPEHHSIM
€KOHOMIYHOI KOHKYPEeHIIil, i/l yac 3/ificHeHHs 3akymniBesab. [loku 1m0 y skonHii
cmpasi, gka posragnarack Cynom €C, He BU3HAUYEHO, YW CTAHOBUTDL peasi3allis
TOPUBOHTATBHOI TTOITHKY IMIJISIXOM TPOBEIEHHST MyOiYHIX 3aKYIiBEJIb JePsKaBHY
JI0TIOMOTY. Y IIbOMY KOHTEKCTi Ba)KJMBO BCTAHOBUTH, SIK IIPaBUJIa IIPO JlepKaBHY
JIOTIOMOTY MOJKYTh BILJIMBATH Ha peaslizaililo TOPU3OHTAJbHUX Il y myO igHIX
3aKkymiBagx? YW He BBA)KATUMEThCS HAJaHHS 3aMOBHUKOM OIIOCEPETKOBAHOI €KO-
HOMIYHOI TIepeBaru MepeMOKITIO 3aKYITiBJI, SKI0 YKIAJAEThCS JIOTOBIP Ha OCHOBI
rOPU30HTATBHOTO KpHUTEpPiin? BraszaHe Bu3Ha4a€ MeTy Ta 0OYMOBJIIOE aKTYaTbHICTD
MPOBEICHHS JITAHOTO JIOCJIiJIKEHHS.

Buxnao ocnoenozo mamepiany. Y €C npasuia 3 nyOidyHUX 3aKyIiBeJb Ta
JIepKaBHOI JIOTIOMOTY MAIOTh OJIHY CITJIbHY MeTy — TOIepeuTH TOPYIIeHHs BiflIo-
BiIHUMU OpraHaMu BJaJM KOHKYPEHIlii Ha BHYTPIIIHHOMY PUHKY. | X04ya KOHIleNIIig
KOHKYPEHIIii 3aiiMae 1eHTpasibHe Miclle SIK cepej IpaBUJI 3 IyOIYHKX 3aKyIIiBeJb,
Tak i MPaBUJI TIPO JIEPsKaBHY JOTIOMOTIY, BOHA CTBOPIOE Pi3Hi 3000B’sI3aHHST Y MesKaxX
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paBuJI Ipo myOJIivHI 3aKyIiB/IL Ta Aep:KaBHY A0IOMOrY. Tak, KOHIIEMIis KOHKYPeH-
il BIAOBIAHO 10 MPaBUJI i3 3aKyIiBeJb Tepeadayac CTBOPEHHS KOHKYPEHIIiT Mixk
yUIaCHUKAMU TUISTXOM 3a0€31e4eHHsT PIBHOTO IOCTYITY ISt yYacTi y 3akymisii. Takum
YUHOM, KOHIIEIIisl KOHKYPEHIlii Y 1IbOMY aclleKTi Ma€ 3a MeTy MiJIBUIIUTUA KiJTbKIiCTb
MOTEHIINHUX YYACHUKIB, TOOTO CTBOPUTH OLJIBIIY KOHKYPEHIIO 32 MOKJIUBICTD CTATH
nepeMosKIleM 3aKyimiBii. [IpaBuia 3 myGiyHIX 3aKyMiBeIb 3a00POHSIOTh HalaBaTH
JIMCKPUMIHAITIIHI TTpaBa Ta MpuBizei y opMi J0TOBOPIB PO 3aKyIIiBIIIO. 3TiTHO 3 Tpe-
amOyJioi0 3akoHy Ykpaiuu «IIpo my6uriuHi 3aKkyiBii» ojHa 3 IiIeil JaHoro 3aKOHY
nepebayac CTBOPEHHST KOHKYPEHTHOTO cepeloBuia y cdepi myOiuyHnx 3aKyiBeb.

Y cBO0O 4epry KOHIIeNIlis KOHKYPEHIIil BiAITIOBIIHO /10 MPaBUJI MPO JeP:KaBHY
JIOTIOMOTY CIIPSIMOBaHa Ha 3aXMCT ab0 30epekeHHsT BKe iCHYI040i KOHKYPEHIli Ha
PUHKY, TAKMM YMHOM Maio4d 32 MeTy 3a6e31eynTH, 100 KOHKYPEHIlis MiXK yJ4acHU-
KaMU PUHKY He OyJia mopylieHa MUISIXOM HaJaHHs mepesar. [IpaBuia 3 mepskaBHOT
JIOIIOMOTH 3a00POHSIOTh MUCKPUMIHAIIHE HaJIaHHs JepKaBHUX pecypcis. [Ipeam-
Gyma 3akony Ykpainu «IIpo mepxaBHy gomomMory cy0’€KTaM rocrojiapioBaHHs»
BU3HAYAE, M0 3aKOH CIIPSIMOBAaHUI Ha 3a0e3IMeUeHHsT 3aXICTy Ta PO3BUTKY KOHKY-
peHitii. Xoua JlaHi 1Mijii MOYKHA BBa)KaTU B3aEMOBUKJIOUHUMU, Jlep;KaBHA JIOTIOMOTA
Ta MyOJIiYHI 3aKyIiBI MOKYTH CITiBIIA/IATH.

Heo6xiHO 3a3HAYMTH, 110 3a 3aTaJILHIM ITPABUJIOM JiepsKaBHaA JI0ToMora cy0’ek-
TaM TOCHOJAPIOBAHHS € HEAOIYCTUMOIO /I KOHKYypeHItii. /[yt Toro, mob 3axin
B3arasii OyJI0 BU3HAHO JIEP/KAaBHOIO JIOMIOMOTOI0, HeOOXi/IHEe KyMyJIITHBHE BUKOHAHHS
JIEKITbKOX KPUTEPIiB:

— MiATPUMKA HAJAETHCST CyO'EKTY TOCHOAAPIOBAHHST,

— (binancyBaHHS Jep:KaBHOI MATPUMKHU 3IHCHIOETBCS 32 PAaXyYHOK peCcypciB
JIepsKaBU UM MiCIIEBUX PECYPCiB;

— HiATPUMKA CTBOPIOE IepeBaru JJisi BUPOOHMIITBA OKPEMUX BUIIB TOBAPiB 4u
MTPOBA/KEHHST OKPEMUX BUJIIB TOCTIO/IAPCHKOI TiSIIbHOCT;

— MiTPUMKa CIIOTBOPIOE 200 3arPOKYE CIIOTBOPEHHIM €KOHOMIYHOT KOHKYPEHIIIL.

OpmHak JepskaBHa JJOMOMOTa MOKe OyTH BU3HAHA JIOIYCTUMOIO JIJIsT KOHKYPEHITii,
HAIPUKJIAJ, Y pasi i1 HaJlaHHS 711 TOPU3OHTATbHUX IIiJIeld, SKi JOCIATaI0TbCS y TOMY
YUCIT MIJITXOM TTPOBEIEHHSI TIPOIEYPU MyOIiUHUX 3aKYITiBEJIb.

Y npakruii €BporneiicbKoi KoMicii Ta HAYKOBIi JliTeparypi icHye MO3UILis, M0
JMOTPUMaHHS TIPABUJI 3 IyOJIYHUX 3aKyIliBesb, BcTaHOBIeHUX y JlupektuBax €C
3 MyOIIYHUX 3aKyIliBeJib, IIPE3IOMYE BiAMOBIAHICTh TAaKUX 3aKyIiBeJIb MPaBUIaM
3 mepskaBHOI gomomoru [6; 7]. JlorpuMaHHS TpoleAyp 3 MyOJidHUX 3aKyITiBeh
3anobirac HaJlaHHIO EKOHOMIYHOI ITepeBary i, TAaKMM YMHOM, 3a6e31edye, 110 My iuHi
3aKyTiBJi He CTAaHOBJIATH JiepsKaBHY fonoMory. HaBiTh SKITO HEMOXKJIUBO YHUKHYTHU
JIePsKaBHOIL JOIIOMOTH, 3aKyIIBeAbHI POIEAYPU 0OMEKYIOTh PO3MIP JOIOMOTH, L0
POOUTH JIOMIOMOTY TIPOIOPINITHO0, a OT/KEe, I CyMiCHOIO 3 BHYTPIlIHIM puHKOM [8].
YriMm, cuTyallisi 3MiHIOETBCS, SIKIIO YYaCHUK BCE K TaKW OTPUMYE I1iJl Yac 3aKyIiBeJib
HEBUTIPAB/IaHy €KOHOMIUHY BUTOY. HacTo BBAKAETHCS, 1110 BUKOPUCTAHHS TOPU30H-
TAJILHOTO KPUTEPIIO YIOPOKYYE 3aKYITIBIIO, TOMY 3aMOBHUK CILTAYy€E OiIbITy CyMmy,
TOOTO OLIBIIY, HIXK BiH MaB IIATUTH (€3 BUKOPUCTaHHS TOPU30HTAIBLHOIO KPUTEPIIO.
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Take ymoposK4aHHS MOSICHIOETHCST THM, 1[0 KPiM I[iHK 3a cami ToBapu, poOOTH Ta
MOCJTYTH, SIKi HeoOXi/HI 3aMOBHUKY [IJIsT BAKOHAHHS HOTO (DYHKIIIN, BiH JI0JATKOBO
cIIauye 3a peasisallifo MeBHUX IIiJIel, ki 6e31mocepeIHbo He OB si3aHi 3 oro (HyHK-
[ioHATBHUMK 0OOB’sI3KaMM, HATIPUKJIAL, OXOPOHU HABKOJIUITHHOTO CEPEIOBHUIIA,
ajpKe, HAITPUKJIA/L, «3€JIeHI» TOBAPU YaCTO € JIOPOKYMMU 32 TOBAPH TAaKOTO K (DYHK-
I[IOHAJIBHOTO NPU3HAYeHHsI, aje 6e3 06MeKeHOro BILIMBY Ha JOBKiWIA. I 11s1 Toro,
11106 BU3HAYMTH HAsBHICTH ab0 BiJICYTHICTh HEBUIIPABAAHOI €KOHOMIYHOI MepeBart,
a OTyKe, HATAHHS JIEPKABHOI IONOMOTH Y TyOIiUHIX 3aKYIIBISIX i3 TOPU3OHTATBHUM
KPUTEPIEM, MOJKHA 3aCTOCYBATH «TECT TIOKYTII HAa PUHKOBUX YMOBaX».

[IpaBusia 3 jepKaBHOI JIOMIOMOTH TEBHOIO MipOIO i/leHTU(DIKYIOTh Jep:KaBy sK
iHBecTOpa abo KPeaAnTopa, a y Mexkax myOsiuHNX 3aKyIIiBeb JAepsKaBa PO3IJISIaEThCST
SIK TIOKYTIEIb TOBapiB, pobiT Ta mocayr [9]. Ase y 060X BUIAIKax Aep:KaBa MOKE
MIPOUTHU TECT «ITPUHIIUATI iIHBECTOPa,/KPeInTOPa,/MIOKYIIII, SIKUI /li€ B yMOBaX PUHKO-
BOI €KOHOMIiKM», TOOTO BiH Ma€ JisiTH 1K Cy6 €KT TOCIOAaPIOBAaHHS, SIKHiT OYiKy€e Ha
npubyTOK, ab0 K NMPUBATHUI HOKYIElb, SKUH IIyKae HalKpaile CIiBBiAHOLIEHHS
minu ta skocti. Ileil TecT 3aCcTOCOBYETHCS JIJIsT BU3HAYEHHSs, 4 Oyjia OTpUMaHa
eKOHOMIiuHa IiepeBara, sika He Oysa 6 ojepskaHa HUM 3a «HOPMaJIbHUX PUHKOBUX
yMOB». ToOTO, SKIIO PO3CYANIMBUN NPUBATHUIL iHBECTOP BHiC OM IHBECTHIIII, TO
MOJKHA BBaXKaTH, IO TaKUI ke 3axif 3 00Ky kpainn-uieHa €C He CTAaHOBUTH Jep-
JKaBHY JI0TTOMOTY. Takuii TecT 3aCTOCOBYBABCA /7SI OIIHKY, HAIIPUKJIAJ, TTPUBATU3A-
il JIep>KaBHUX MiAITPUEMCTB, 3TiIHO 3 SKUM Y Pasi SKIIO PO3CYAJTUBUN ITPUBATHUN
po/IaBellb BBakKaB OM MPUNHSTHOIO IMiHY, 3a Ky J€psKaBHE MAiHO MPOJAETHCS, TO
TaKWil 3axiJ| He BBAKAETHCS AEPKABHOIO JOMOMOro0. TakuM ke YuHOM y myOsti-
HUX 3aKYyHiBJISIX 3aKYITiBJIS HE CTAHOBUTDH JIEP>KaBHY JIOTIOMOTY, SKIIO PO3CY/JIUBUN
NPUBaTHUI MTOKYIEIb KyIUB O¥ Bi/IOBiIHI TOBapH, pOOOTH Ta MOCTYTH 34 TAKUX JKe
yYMOB. SIKIIO BiAIIOBIb HETaTUBHA, OCKIJIBKU IIPUBATHUIA TOKYIIElb BBasKaB OU JIJIsk
cebe Taky I[iHy BHCOKOI0, 3aKyIIBJISI MOJKE BBasKaTHCS TAKOIO, 10 HaJa€ HaAMIpHY
KOMIIEHCAIlII0 YYACHUKY i MOKe OXOILTIOBATUCH MPABUJIAMU JIEPIKABHOI JIOTIOMOTH.
Bsaraji npuBaTHUil iHBeCTOpP HaBPs/ YU Tepeadadac AOCATHEHHS FOPU30HTAIbHIX
1iJIel, BUXO/ISTYM 3 TOTO, IO OCTAHHI 32 BU3HAYEHHSIM MAlOTh HEEKOHOMIUHY TTPUPOJLY.

OTske, MOKHA TIPUITYCTHUTH, 1[0 TOPU3OHTAILHIIT KPUTEPIil He BioOpakae [MiiicHy
PUHKOBY BapTiCTb TOBapiB 4M MOCJIYT. | OCKiJIbKM BBAXKAETHCS, 1110 BKIIOUYEHHS TOPHU-
30HTAJILHOTO KPUTEPIIO YAOPOKIYE 3aKYITiBJIIO, TAKUIT IHBECTOP HAaBPsizl uu OyJie TOTO-
BUH 3aTJIATUTH JIOJIATKOBY BapTICTh 32 HHOTO. TaKUM YMHOM, YKJIAJEeHHS JIOTOBOPY
PO 3aKYIBJII0 HA OCHOBI HEEKOHOMIYHOTO (TOPM3OHTAIBHOIO) KPUTEPito mepemada-
yaTHMe €KOHOMIUHY IepeBary y4acHUKY, KOJU iHIA TPOIO3uIlis, sIKa IPYHTYEThCS
He Ha TOPU3OHTAILHOMY KpUTepii, Oy/1a OiJbiil eKOHOMIYHO BUTIZHOIO. SIK HACJIIOK,
e€KOHOMIYHA TiepeBara — I1e PI3HUIST MiXK IIHOTO /I 3aJJ0BOJIEHHST TOPU30HTATHHOTO
KPHUTEPIIO Ta I[IHOIO yYaCHUKa, SIKOTO He 6yJI0 00paHo yepe3 HEBiMOBIIHICTh TAKOMY
TOPU30HTAIILHOMY KPHUTEPit0, OJIHAK SIKOTO 0OpaB Ou mpuBaTHUil mokymernb. To6To e
daxkTryHO TEependavae, Mo AepKaBa MIATUTH Cy0'€KTY TOCIOIAPIOBAHHS 3a Te, 0
BiH BiJIOBIIAE Till MOJITHUIL, SKY JiepKaBa TPOBOAUTD, HATIPUKJIAJ, Y chepi OXOpoHU
HaBKOJIMIIIHBOTO Cepe/lOBUIIA.
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Hacigku 3actocyBaHHs TaKOro Tecty OyAyTh HECHPUSTIUBUMU JIJIs pealiza-
1ii TOPU3OHTANBHUX IIiJTeil yepe3 3akymiBii. Ak i y €C, B Ykpaini icHye cucrema
KOHTPOJIIO 1 MOHITOPUHTY HaJIaHHS JIEPAKABHOI JIOTIOMOTH. SIKIIO 3aKyIiBJIsT Ta BUKO-
PUCTaHHSI TOPU3OHTAJIBHUX KPUTEPIiB OYyAyTh MaTH O3HAKH JEPKABHOI JOTIOMOTH,
3aMOBHUKH, SIKi BUSIBJISITH OasKaHHsI 3[IHCHUTH TaKy 3aKyIiBJIIO, TOBUHHI OyIyTh
TOJIaTH MOBIZIOMJEHHS /10 YITOBHOBA)KEHOTO OPTraHy 3 MUTaHb JEPKABHOI JJOTTOMOTHT
(AHTUMOHOTIOJIBHOTO KOMITeTYy YKpaiH!) JI0 MOMEHTY 11 3/1iliCHEeHHS, ajiKe /1010-
Mora Moke OyTH BH3HaHa HEIOIMyCTUMOIO /I KOHKYPEHIIii 1 K, HACJIiJOK, BU3HAHA
He3akoHHOW0. OJIHAK B TOW Ke 4ac 3aMOBHUKM MalOTh MPABO CaMi MPOBOJUTU €X
ante aHaJsi3 Ha HasgBHICTb O3HAK, SKMM Ma€ BIANOBIJATH JepKaBHA J0IIOMOra, i He
[10/IaBaTH MOBIIOMJIEHHS 10 AHTHUMOHOIIOJILHOTO KoMiTeTy Ykpainu. [le npusBoauTb
JI0 CUTYAIlil, 1[0 TOPU30HTAIbHIIT KPUTEPIil He MOKe OPaTHCs 10 yBark HaBiTh Y THX
BUIAJIKaX, KOJIU 3aMOBHUK JIOTPUMYETHCS BCIX TPABUJI 13 3aKyIliBeJb, aJ[3Ke BKJIIO-
YEHHSI TOPU30HTAJIBHOTO KPUTEPIIO /10 3aKYIIBJI MPU3BOAUTD /10 1X YIOPOKYAHHS,
[0 MO>Ke PO3TJISAZIATUCS K HAJ[aHHS eKOHOMIYHOI TlepeBar.

Y TakoMmy pasi BU3HaUeHHS BaJIOBOTO ekBiBaJsieHTa rpanty (mani — BET) €
MIPUHIIUTIOBO BaxkJauBUM MoMeHTOM. Tepmin BEI omucye y rpomioBomy ekBiBaJieHTI
€KOHOMIUHY IlepeBary, ska minpueMCcTBY (haKTUIHO TPUHOCUTD KOPUCTD, TIPOCTIIIEe
KaKyur — 1ie (paKTUYHUN PO3MIP CyMHU Jep:KaBHOI JOIOMOIH, SIKYy CYO'€KT TOCIIO-
napioBanHsa orpumye. BEI Takok Ha3uBaIOTh SIK «IIHHICTD (3HAYEHHS ) JIOTIOMOTH»
[10, c. 6]. OTxe, cyMOIO JOIOMOTH Y BUTIAJIKY 3/I0POKUYAHHST 3aKy B Oy/1e Pi3HUIIS
MIK PUHKOBOIO BapTICTIO 3aKYMiBJiI Ta Ti€l, 1Mo chopMyBanacs 3 ypaxXyBaHHSIM
TOPU30HTATbHUX KPUTEPIiB.

BaxxnuBo 3a3naunTy, 110 Jep;KaBHA JIOTIOMOTa MOJKe iCHYBaTU Y pasi 3/[0POsK-
YeHHS 3aKyINBJI, sSKe 000B SI3KOBO IIOBUHHO CIIPUYMHUTH HaJaHHS €KOHOMIYHOI
nepeBary IiJAIPUEMCTRY, Jie iCHye abo MosKe iCHyBaTH KOHKypeHIis. To6To koau
Taka IlepeBara Mo)ke IOKpallluTH KOHKYPEHTHY IO3UIII0 ofiepKyBada B ITOPIBHSHHI
3 iHIMUMK cy6’€KTaMU TOCTIOIAPIOBAHHSI, 3 IKUMU BiH KOHKYPY€E Ha puHKY. Ile Moske
Oyt i y pasi, KoJ1 HAIl[lOHAJIBHUI 3aKOH MEBHOI JIep/KaBU Ha PUHKY, e KOHKYPEHIIist
€ 00MEKEHOIO, J03BOJISIE BUKOPUCTOBYBATH PO3PAXyHOK IIIHM Ha MHigcTaBi cobiBap-
TOCTI, a He PUHKOBOI MIPOIIEyPH TIOA0 TOBAPY, mocayru. Hampukiaz, BiIMOBIIHO 10
3akOHOMaBCcTBAa HiMeuunHu 1m1o/10 my06JIivHOTO 1iHOYTBOPEHHST BCTAHOBJIEHHST PUHKO-
BOI I[iHM BUMAara€ icCHyBaHHs (paKTUUHOI KOHKYpPeHIlil. Tam, jie KOHKYPEeHIIis Bi/ICyTHS
a60 € 0OMeKeHOIo, iHa (hOPMYEThCS Ha MiACTaBi cOOIBAPTOCTI i MOKe BiAPI3HATHCS
BijI Takol, SIKa BCTAHOBJIEHA MIJIAXOM KOHKYPEHTHOI, TPO30POi, HETUCKPUMIHAIIITHOT
Ta 6e3yMOBHOI TPOIEAYPU TEHAEPY, i TOMY I[IJIKOM WMOBIPHUM € HEBIIMOBIIHICTH
I[iHM 3BUYAITHM PHMHKOBHM YMOBaM y po3yMiHHiI HopM €C, He3Baskaroum Ha il TOTeH-
IiITHY Bi/IIOBIZIHICTDh HAIlIOHATBHOMY 3aKOHOABCTBY TIPO TIyOJIiuHe TIHOYTBOPEHHST
[11, c. 271].

Taxi cutyailii MOKYTh TPOBOKYBAaTH OTPUMAHHS OMOCEPEIKOBAHOI €KOHOMIUHO1
nepeBary, sKa Mo)ke BIJIMBATH Ha KOHKYPEHTHE cepeloBUIIe, 30KpeMa, HaBiTh y pasi
00MesKeHOI KOHKYPEHIil Ha PUHKY. AJie OCKIJIBKU 32 €BPOIIEHChKIUMU HOpMaMu (hop-
MyBaHHsI PUHKOBOI I[iHU 3aKyTiBJI BCe K TaKW Ma€ BiIOYBATHUCS MIJISIXOM KOHKYDEHT-
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HOI, HeINCKPUMIHAIITHOT Ta 6e3yMOBHOI IIPOLIEAYPHU TEHIEPY, EKOHOMIYHA IepeBara
y TaKOMY BHIAJKy Ma€ OyTH BiJICYTHSI.

VTiM, ur 3aBKAM PUBATHUI 1HBECTOP ab0 MOKYIIEIh KEPYETHCS JIUIIE eKOHO-
MIYHUMU MIpKYBaHHSAMM? Y Cy4acHOMY >KMTTI 31 3pOCTAHHAM 30BHIIIIHIX BUKJIUKIB,
TaKWMX SIK, HATIPUKJIAJ, 3a0pyIHEHHST HABKOJIUIITHLOTO CEPEIOBUINA, MOKHA MPUITY-
CTHTH, 1[0 IPUBATHUI TIOKYIIEI[b TOTOBHII 3aIIaTUTH OiJIbIITY I[iHY 3a OiJIbII €KOJI0-
rivHO yuCTi ToBapH, ab0 HaBITH i3 MOPAJIbHUX MiPKyBaHb BiJIMOBUTHCH Bijl TOBapiB
3 MeBHUX KpaiH, Ooiikoryoun ix. Kpim toro, mpakrukoo Cyxy €C BU3HAHO, 110 s
[POXOJIFKEHHS TAKOTO TeCTy HeOOXi[HO MOPIBHIOBATH JePKaBHIIA 3aXi/[ JIUIIE 3 OBe-
MIHKOIO iHBeCcTOpa, SIKU Ma€ JOBTOTPUBAJI I[iJIi i HABITH TOTOBUI IOHECTH 3aJJIsI
I[bOTO KOPOTKOCTPOKOBi BTpaTu. OCKIJIbKM TOPU3OHTAIbHI MOJITUKH, K IIPABUJIO,
HepecIiyIoTh caMe OBrOCTPOKOBI i [12; 13], e Moxke OyTH OIHUM i3 apryMeH-
TiB BUKJIIOYEHHS MyOJIUHIX 3aKYMiBeJb i3 TOPU3OHTATBHUME KPUTEPIAME 3-TTi/1 /il
MIPaBUJI JIEPKABHOI IOTIOMOTH, OJTHAK, 3BUYAHO, 1I€ € HeJOCTaTHIM. 3 1HIIIOTO OOKY,
JUTST OI[IHKU HasIBHOCTI JIePsKaBHOI JIOMIOMOTH TaKOK BasKJUBO, MO0 OBrOCTPOKOBI
1Tl TPUHOCUJIN 1 TIeBHY 1H/IUBIyaJibHY BUTOY JIJIsI HBOTO. A peastizallisi TOPU30H-
TAJIBHUX TMiJIel YacTo mepeadadae 3a0BOJEHHS caMe 3aralbHUX iHTEPECiB CyCITiJib-
crBa ab0 OKpEMUX HOTO IPyIl, a He IHAWBIAyaJbHUX iHTEpeciB 3aMOBHMKA. B3arai,
kpainu-uwirern €C MaloTh MPaBo, a B JEIKUX BHUIMAAKaX 3000B’s13aHi, peaizoByBaTn
HEEKOHOMIYHI ITiJTi 32 IOTTOMOTOT0 MyO/IIYHNX 3aKyITiBesb. Tak, HATPUKIIAI, BCTAHOB-
JieHo 000B’SI30K JIePsKaBHUX 3aMOBHUKIB ITi/l 4ac YKJIAJEHHs OTOBOPIB 3 MyOIiYHNX
3aKyIIiBeJb JOPOKHBOTO TPAHCIIOPTY OpaTh 0 yBaru PiBeHb CIIOKUBAHHS €HEPTii,
BukugiB CO2 ta iHmux 3a0pyaHIO0YMX pedoBUH. Take 3000B’s13aHHS 3aKPIILJIEHO
y Hupexrtusi 2009/33/€C 3 miATpUMKNA YUCTOTO Ta eHeproeeKTUBHOTO OPOKHBOTO
TpancnoptTy. Ile roBopuTh 1Ipo Te, 10 3aKyIiBJAS aBTOMATUYHO HE MOXKE BBaKATUCS
JIeP;KABHOIO JIOMIOMOIOT0 JIMIIE TOMY 110, BOHA OyJia 3/iliCHEHA 3 BUKOPUCTAHHSAM
TOPU30HTATIBLHOTO KPUTEPit0. Y iHIOMY Pa3i 3aMOBHUK TOJIi HIKOJIW HE 3MOKe TTPHU-
n6aTH, IPUMIPOM, MAIITHY 3 HU3bKUM PiBHEM CIIOKUBAHHS MAJIMBA 3 METOIO 3aXUCTY
HABKOJIUIITHBOTO CEPEIOBUIIA, 00 aBTOMATHUYHO Oy/ie CTABUTH YYaCHUKA 3 MAIIUHOIO,
y SIKOi OibIIUI PiBEHD CHOKUBAHHS TIAJMBA, Y HEBUTIHE CTAHOBUIILE.

BaxsmBo 3a3HaunTH, 1110 JUIIE MATPUMKA, SKa TIPU3BOAUTH /10 CTBOPEHHS Tiepe-
Bar, [0 CTaBUTh OTPUMYyBava y OI/IbII BUTIJHE CTAHOBUINE Y TIOPIBHIHHI 3 1HITMMN
YY4aCHUKAMU, CTAHOBUTD Jlep;KaBHy fornoMory. OHak 1ie MoKe CTOCYBaTHCsl CUTYya-
Iili, KOJIM € neperniaTa (3aBuliieHa 1iHa) 3a TOBapyU Ta MOCJYTH, SIKi 3aKyOBYIOTLCS,
TOOTO KOJIM piBHOBara Mix IIHOIO Ta TOBapoM mopyiieHa. OCKiIbKU 30iIbIIeHHs
[[iHM Yepe3 3aCTOCYBaHHsS TOPU3OHTAIBHOTO KPUTEPi0 0OYMOBJICHO, SIK MPABHLIO,
OLTBIIUMY BUPOOHIYMME BUTPATaMH, TO 1€ HAaBPSI/L YU MOYKHA BBaXKaTH MEPEIIATOIO.
Y npoMy BuIaaKy OiJiblla IiHa Juire BioOpaxkae crenndidydi 03HAKNU TOBapy, 10
3aKyMOBY€EThCsI. TOOTO MUTAHHS Ma€ CTAaBUTUCDH He MPO Te, YK ITPUBATHUIT TOKYTIEITb,
KWW He TIepecIiye rOpu3oHTalIbHI I1iJ1, oHaK Gepe 10 yBaru JIMIle eKOHOMIYHi
KpuTepii, mpuadas 61 TOBApU Ta MOCIYTH 3a TaKy K caMy I[iHY. A IIPO Te, Yi [IPUBaAT-
HUH NOKYyIIellb, SKUH HAMAaraeTbcsl peajizyBaT TOPU30OHTAJIBHY TOJIITUKY, 3alJIaTUB
6u Taky x camy Iiny [14].

ISSN 2414-990X. Problems of legality. 2019. Issue 144 51



TOCIOAAPCBHKE ITPABO

BaxnuBo 3a3HaunTH, M0 AKIIO YKJIAJEHHS JOTOBOPY PO 3aKYITiBJIIO HA OCHOBI
rOPU30HTAIBHOTO KPUTEPit0 Oy/e pe3ysibraToM BilbHOI KOHKYPEHIIii Ta Kpurepiii
Oyie 3aCTOCOBYBATUCHh HAa HEIUCKPUMIHAIIITHIN OCHOBI, MaHa 3aKymiBJs He Oye
BBayKaTuCs Jep:kaBHOO gomomorot. Hampukian, y cupasi Cyany €C London
Underground 3asuaveno, 110 KoJm yroja 1mpo indpacTpyKTypy yKIajeHa 3 I0TpH-
MaHHAM BiZIKPUTOI, TTPO30POI 1 HEIUCKPUMIHAIIHOI TTPOTIEYPHU, TOI JaHUHN MTPOEKT
MOKHA PO3IJAaTh SIK TOM, 1110 IpeiCcTaBise PUHKOBY IiHY 32 HOT0 BUKOHAHHS,
i TaKUM YMHOM He nepebdadae HasBHICTH AepskaBHOi qomoMoru [7]. TIpakruka Cymy
€C 103BOJIsIE BAKOPUCTAHHSI TOPU3OHTATBHUX KPUTEPITB Y MyOMIYHUX 3aKYITiBIISIX.
Hanpuriman, Cyn €C y cripasi Concordia Bus [15] 103BoIMB BKIIOYATH €KOJIOTIYHI
BUMOTHU JI0 KPUTEPIIO OI[IHKU ITPOTIO3UIlil HABITh 32 YMOBH, IO BiH HE Ma€ MPSAMOI1
eKOHOMIYHOI BUTOMM 7151 3amoBHUKA. [Ipu 1ibomy Cyn BCTaHOBUB YMOBH, 32 SIKUX
Takui KpuTepiii Moxe 3actocoByBaTuch. llo-1mepiiie, KpuTepiil Mae BifnoBifaTh
3araJibHUM I[PUHIMIIAM PiBHOTO CTaBJEHHSI Ta MPO30POCTIi, MO-Jpyre, 3aMOBHUK
Ma€ YiTKO 3a3HA4YaTH PO Tel KpUTepill y MOBiIOMJIEHH] TTPO 3aKYIIBJO Ta y BCi
3aKyIiBeJIbHIN JOKyMeHTAaIlil, 1100 yYaCHUKH 3a3/1ajerijb 6yam mpoiHhopMOBaHi po
ocobsmmBi Bumorn. OHa i3 HAHOIIBII BasKJIMBUX YMOB, 3a SIKMX TOPU30HTAJIbHUIN
KPUTEPIil MOKEe 3aCTOCOBYBATHUCh, IOJIATAE Y TOMY, IO BiH Ma€ OyTH IOB’sg3aHUIT
i3 TIpeiIMeTOM JOTOBOPY PO 3aKymiBiio. OTxe, TP BUKOPUCTAHHI TOPU30OHTAJb-
HUX KPUTEPIIB 3aMOBHWK MA€ JOTPUMYBATUCSI HU3KKU YMOB, 3[MaTHUX yOE3MednTH
Bi/l BAHUKHEHHST O3HAK, 3a SKUX TAKWI 3aXiJ MOKe OyTH BU3HAHO JEPKaBHOIO
JIOTIOMOT010.

Y 11pboMy KOHTEKCTI BaXKJIMBO 3a3HAYNTH, 1110 [IJISI BCTAHOBJIEHHS TOTO, YW CTAHO-
BUTH IIyOJIiUHA 3aKYIIB/IS 3 FOPU3OHTAIBHUMI KPUTEPIIMU J€PKABHY JIOIIOMOLY, CJIiJ|
BKA3aTW Ha HASIBHICTH TAKOI O3HAKM, SIK TIOB’SI3aHICTh TAKUX KPUTEPIIB aB0 BUMOT i3
[PEeIMETOM JIOTOBOPY PO 3aKyTiBJio. [[uTaHHst po3MesKyBaHHs BUMOT Y TTyOIiYHIX
3aKYMIBJIAX, K TOB'S3aH1 Y1 BUXOATD 32 MeXi ITpe/MeTa JJOTOBOPY IIPO 3aKyIIiBIIIO,
He € IPeIMETOM I1bOTO JIOCJi/KeHHs. BTiM, i/l KOPOTKO 3a3HAYWTH, 1110, SK Ipa-
BIJIO, BUMOTH, sIKi TI0B’sI3aHi 3 IPEAMETOM JI0TOBOPY PO 3aKYIIBIIIO, BILIMBAIOTH a60
MOJKYTh BiZIoOpaKaTHCS Ha CIIOKUBUMX SIKOCTSX Ta XapaKTePUCTUKAX TIPeAMeTa 3aKy-
MiBJI. JKIIO K BUMOTH HE CTOCYIOThCS BUKOHAHHS CaMOTO JIOTOBOPY TIPO 3aKYIIiBJIIO,
a HaNpUKJIA/, 3arajJbHOI JiSITBHOCTI Cy0’€KTa TOCIOAAPIOBAHHS B IIIJIOMY, 30KpeMa
3araJibHOTO PiBHST 3a0PYIHIOIOUNX PEYOBHH IiAMPUEMCTBA, BOHU HE € MOB SI3aHUMU
i3 IIpeIMeTOM JIOTOBOPY 1IPO 3aKYIIiBIIIO.

[eski aBTopu He TTPOBOATH PO3MEKYBaHHS, BUXOAUTH BUMOTA 32 MEKi TIpe/iMeTa
JIOTOBOPY PO 3aKYIIBIIO YU Hi, OCKITbKU, SKIO 3aCTOCOBYBATU TECT IMMPUBATHOTO
iHBecTOpa, TOOTO SIKY CyMy MPUBATHUUN iIHBECTODP 3AILTATUTDH 32 TOBAPU Ta TOCIYTH
Pa30M 3 TOPU3OHTAIBHUM KPUTEPIEM, TO/I ByKe HEMA€E HEOOXITHOCTI TIPOBOIUTH TaKe
PO3MeKYBaHHSI, M03asIK OJIMH i TOH ke TecT Oyjie 3aCTOCOBYBATHChH Y 060X BUIIAIKAX
[14]. OnHak Bce sk TakW TaKWH MO MOKe MATH BIIJIUB Ha BU3HAUEHHS 3aKyTTiBEJb
i3 TOPU3OHTAIBHUMHU KPUTEPISAMU K JIep;KaBHY J0MOMOTY. Buxoadun i3 mpoBese-
HOTO aHaJji3y, y pasi SKI0 BUMOTH y 3aKYIiBJIi, HATTPUKJIA, OO 3aXUCTy HABKO-
JINIITHBOTO CEPE/IOBUINA, HEe BUXOJATh 3a MEXKi Ipe/MeTa J0TOBOPY TIPO 3aKYIIiBJIIO,
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TOOTO KOJIM 3aMOBHMK JIi€ SIK 3aKyIIBEJbHUK, i IPeAMET 3aKyHiBJl npua6aBacThCs
Ha OCHOBI PMHKOBOI I1iHU, TaKa 3aKyTiBJA He CTAHOBUTDH JEP/KABHOI IOTIOMOTH.

Buxiz 3a Meski mpeiMeTa JI0roBOPY MPO 3aKyTIBJI0 MOXKE BiZ[irpaTu 3HAUHY POJIb
Yy KOHTEKCTI OI[IHKM 3aX0/ly Ha HAsSBHICTh O3HAK JIEP;KABHOI JlonoMoru. [oprusoHTambHi
KpuUTepii, sIKi He TOB’sI3aHi 3 TPEIMETOM JIOTOBOPY TIPO 3aKYIIBJI0, MAIOTh Oi/IbIINii
BILIMB Ha TOPTIiBJIIO, OCKIIBKM MOKYTbh BIUIMHYTH Ha BCIO [isLIbHICTH Cy6’€KTa TOCIIO-
JlapIoBaHHs, 1 TAKUM YMHOM BILIMHYTH Ha PillleHHS 1[O/I0 y4YacTi y 3aKyIiBJi, 110
MOJKe TIPU3BOJINTH /IO 3MEHIEHHS KiJIbKOCTI TOTEHIIHHNX y9acHUKIB. SIK mpaBuo,
i/l Yac 3aCTOCYBAHHS TaKUX KPUTEPIIB 3aMOBHUK BiKe JIi€ He SIK 3aKyIiBeJbHUK,
a SIK JIepKaBHUIA PETyJIsSTOP, TOOTO 3aCTOCOBYIOUM TTyOJIiUHI 3aKyIiBII SIK 3acib 1ep-
JKaBHOTO PETYJIIOBAHHSI, a He JIUIIE SIK MeXaHi3M, sIKuil 3a0e3euye npugbOants Heob-
XiJIHUX TOBapiB, PoOIT Ta Mmociyr Ha Halkpammx ymoBax. Came myGuriuHi 3aKytmiBiIi
3 TOPU30HTAJIBHUMU KPUTEPISIMU, SIKi BUXOJATh 32 MeXi IpeaMeTa JI0roBOpy IMpo
3aKyTIBIIO, MOKYTh CTAHOBUTH JIEP;KaBHY JIOTIOMOTY, OCKLIBKU MOKYThH TTPU3BOIUTH
JI0 CIIOTBOPEHHsT KOHKYpeHIIil, sik 1e 6yso y crpasi Cyny €C EVN. V 1iit cripasi
KPHUTEPISME OIIHKH TIPOIIO3UIIii YIaCHUKIB BUCTYIIAH IliHA Ta 00CSTH €JIEKTPOEHEpTii
(6impre 22,5 TBT KOKHOTO POKY), sIKi YYACHMK 3MOKe ITOCTABJSATH 3 BiJHOBJIIO-
BaJIbHUX JuKepes eHeprii. 22,5 TBT € o6¢csaroM enekTpoeHeprii, siKuii 3a OIlliHKaMu
Oyze 1oTpibeH 3a JOrOBOPOM IIPO 3aKyIiBio. IlepeMoKileM MaB cTaTH TOIl ydac-
HUK, SSKUI OU MiT TIOCTaBJISITH 3 BiIHOBJIIOBAJIbHUX JiKepesl Oijibllie eleKTPOeHeprii,
Hik OyJia HeoOXiHa JUist 10TOBOPY, TOOTO Gisbine Hixk 22,5 'Bt. Cyx €C 3a3Hauus,
1[0 BCTAHOBJIEHHSI TAKOTO KPUTEPit0, SKUI CTOCYETHCSI OOCATIB eIeKTPOEHEPTii, sIKi
YYACHUK CIIPOMOZKHUM TIocTayaT B3arasi (i Al IHIUX KJIIEHTIB Y TOMY YHCJI), a He
00csAriB, SKi yYaCHUK 3MOJKE TI0CTaYaTh CIIeliaIbHO /I 3aMOBHIKA, KU 3aKyIIOBYE
eJIEKTPOeHepPTiio, € HellpaBOMipHUM. Takwit kpuTepiit 3rigHo 3 mosuiiieio Cyxy €C
CIPSIMOBaHWIT TIPOCTO HA TN[BUIIIEHHS 3aTaJIbHOTO PiBHSI eHepro3abe3redeHHs i3
BUKOPUCTAHHAM BiJTHOBJIIOBAJIBHUX JKepes Ha PUHKY, a He Ha Te, 9K YYaCHUK BUKO-
HAE JIOTOBIp PO 3aKyIiBJt0. Takuii KpUTepiil MOKe MPU3BECTH /10 AUCKPUMIHAIIT THUX
YYACHUKIB, SIKi BI/IMOBIZIAIOTh BCIM BUMOTaM, 110 TIOB’I3aHi 13 BUKOHAHHSIM JIOTOBODY;,
BTiM, He 3MOKYTh KOHKYPYBaTH 3 IiIIIPUEMCTBAMH, sIKi BHACJIIOK HASIBHUX OL/IBIIIX
BUPOOHIYMX Ta TIOCTAYATBHUIIBKUX MOKJIMBOCTEN, MOKYTh TIOCTABUTH GLIbII 006CATH
eJieKTpoeHeprii, Hix inmi [16].

Yeranosiooun BUMOTH, CIIPIMOBAHI IIPOCTO HA IMi/IBUIIEHHS 3arajJbHOrO PiBHS
eneprozabesreyeHHst i3 BUKOPUCTAHHSIM BiTHOBIIOBAIBHIX JKEpPeJ Ha PUHKY, a He
Ha Te, SIK YYaCHUK BUKOHA€E JIOTOBIp MPO 3aKyTiBJIO, 3aMOBHUK BUCTYIIA€E BXKe He
SK 3aKYIIBEJbHUK, a BXKE K PETyaITOp. Y 1IHOMY KOHTEKCTI TTOCTAE MUTAHHS IO/I0
JIOTILIBHOCTI 3aCTOCOBYBAHHS /10 3aMOBHUKA SK JI0 PETYJIATOPA TECTY «IIOKYTIIS Ha
PUHKOBUX YMOBax». A/’Ke BCTAHOBUTH Yy I[bOMY Pasi, 10 3aMOBHUK JIisIB TAKUM Ke
YUHOM, SIK 1 3BUMAHUH MTOKYIIEIlb, 1[0 KEPYETHCA TIJbKU KOMEPIIHHUMHU MipKyBaH-
HSAMM, € CKJIQJIHUM 3aBJIaHHSIM, 1110 TPU3BOAUTD /10 TPY/IHOIIIB BUKJIIOUEHHS HAsBHO-
CTi /Iep:KaBHOI JIONIOMOTH JIMIIE HA OCHOBI «TECTY TOKYIIIS Ha PUHKOBUX YMOBAX».

Takum 4MHOM, SIKIIO 3aKYTiBJISI 3 TOPU3OHTAIBHUM KPUTEPIEM 3/1HCHIOETHCS 13
JIOTPUMAHHSIM 3aKYTTiBEJIbHUX MTPOIEAYP 1 TOPU3OHTAIBHUN KPUTEPiNl HE BUXOIUTD
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3a MeXi TIpe/iMeTa 3aKyTiBJIi, 11e A€ MiJICTaBU CTBEPXKYBAaTU PO BiJICYTHICTH Jiep-
JKaBHOI JIOIIOMOTH, HaBiTh SIKNIO IiHA TaKOI 3aKYIIiBJi € BUIIOIO 32 «TPajuIliiiHi»
3aKyniBji 6e3 BUKOPUCTAHHS TOPU30HTAJbHOTO KPHUTEPio, ajyke Oijbira IiHa
Jinire BijoOpakae creruidHi 03HaAKN TOBapYy, 1O 3aKyMOBYEThCst. ToOTO 3aMOB-
HUK He MTOBUHEH MOBIJJOMJISATH TIPO TaKy 3aKyIiBJIO /0 YIIOBHOBAa)KEHOIO OpraHy
3 MUTaHb JEPKABHOI JOTTOMOTU. A y pa3i BUXOIY TOPU30HTAIBHOTO KPUTEPIIO 3a
MeKi TpeaiMeTa 3aKyTiBJIi, HaBITh 32 YMOB 3/[IICHEHHS 3aKyIiBEJIbHUX MPOIEAYD,
Taki 3aKyIiB/i Pa3oM i3 HOpMaMu MyOJIYHUX 3aKyTiBeJb MatOTh 000B I3KOBO BijI-
MOBI/ITaTH BUMOTAM TIPaBUJI TIPO JiepsKaBHY AormoMory. [le mosokeHHs miaATBepIKY-
erbes 1 mpaktukoto Cyay €C. Tak, y cnipasi Cyny Beentjes, y skiit 3a3Ha4eHO, 1110
cBobosa kpainu-useHiB €C obMexkeHa y BUOOPI KpUTEPIiB OIIHKK TIPOMO3MUILii, SIKi
6e310cepesIHbO He BIHOCATHCS 10 JOTOBOPY PO 3aKyIIiBJIO, HATOJIOIIYIOUH, 1O
BUOIp 0OMEKEHO KPUTEPIEM BU3HAUEHHS IIPOIO3UIIIL, IKa € HAilOLIbIIl eKOHOMIUHO
BUTIIHOTO (IIe CTOCYBAJIOCh KOHKPETHUX MesK cripaBu). CyJl TaKOK YKa3as, 10 yKJa-
JIEHHST IOTOBOPY TIPO 3aKYIIIBJIO HA OCHOBI 1HITUX KPUTEPIiB OIIHKU MPOMO3UIIi],
HiXK THX, gKi Bu3Haueni y /lupextusax €C 1mpo 3akyIiBJi, Ma€ BiZIOBIIATH BUMO-
ram ct. 107 JDOEC. Cyu, ycTaHOBIIOIOUN 3B’sI30K MiXK IIpaBUJIaMU IIPO IIyOJIivHi
3aKyIIBJI Ta JEP:KABHY JOMOMOTY, 3a3HAYaE€, 10 3aCTOCYBAaHHS TaKUX KPUTEPIiB
OI[IHKM MTPOIIO3UILii MOKJIMBE JIMIIIE SIK BUHSITOK i TOBUHHO Bi/IIIOBiZIaTH TTpaBUJIaM
PO JIep’KaBHY OTIOMOTY. TakmM 4WHOM, y pasi BUXOAY TOPU3OHTAJIBHUX BUMOT
y myOiuHIX 3aKyIiBJISIX 32 MEXKI MPeMeTa [OTOBOPY PO 3aKYIBIIIO, 3aAMOBHIKI
MIOBUHHI OI[IHIOBATU TaKy 3aKyIiBJIO Ha BiANOBIAHICTH MpaBUJaM IPO JepsKaBHY
JIOTIOMOTY.

Kpim Toro, mocaikyoun MOXKIUBICTH peasnisallili TOpPU30HTATbHUX IliTei
y myOIiYHUX 3aKYITiBJIAX, MOKE MOCTATH HACTYIHE TUTAaHHA. Tak, AepskaBHA JOTO-
Mora Mojke OyTu BU3HAHA JOMYCTUMOIO JUISI KOHKYPEHIlii y BUMAAKax ii HaJaHHs
JUTSI TOPUBOHTAJIBHUX IIiJIEH, SIKi TaKOXK JOCSTAIOThCs 1 yepe3 myOJ IiuHi 3aKyIiBiIi,
HAIIPUKJIA/], CIIPUSHHS COI[iaIbHO-€eKOHOMIYHOMY PO3BUTKY PETiOHIB, PiBeHb JKUTTS
B SIKMX € HU3bKUM abo0 piBeHb 6e3pobiTTst € BucoknM. BianosigHo go Crparerii €C
«€Epoma 2020» i my6uriuHi 3aKymiBII, i gepsKaBHA TOTIOMOTa BUZHAIOTHCS 3aC00aMU
JIOCATHEHHS TIiJielt, yeranoBiaeHnx y CTparerii, HAPUKIaa, PO3BUTKY iHHOBAIIHHOT
Ta «3€JeHO0I» eKOHOMIKU. 3riJIHO 3 YaCTUHOIO APyroio crtarTi 6 3akony Ykpainu
«ITpo nepskasHy momomory cyb’ekram rocrogapoBattsi» Kabiner MinicTpiB Ykpainu
BU3HAYA€ KPUTEPii OLIHKU TOMYCTUMOCTI OKPEMUX KaTeropiil ep:KaBHOI JOTIOMOTH,
[0 HAJAEThCS IS IiJIeld, mepeabadeHnx YacTUHOIO TEpINoio el cTaTTi, 30KpeMa,
TAKUX KaTeropiil ik /01oMora Ta 3aXucT HaBKOJMIITHBOTO TPUPOJHBOTO CEPEIOBUIIA,
MiATPUMKA CEPETHbOTO Ta MAJOTo MiAmprueMHUIITBA Tomo. [TocTae muranus, SKImo
JIOCATHEHHST TaKWX I[iJIell JI03BOJIEHO y MesKaX MPaBuJl Ipo JIeP:KaBHY JOTIOMOTY,
4OMYy BOHO He MOsKe OYTH JIO3BOJICHUM Y MesKaX IPaBUJI PO IyOJIiuHi 3aKyiBIi?
OcCKiJIBKM TIPAKTUYHI HAIllpaIlfoBaHHS B YKpaiHi 3 1bOTO MUTaHHS Hapasi BiJICYTHI,
JUISE TPYHTOBHOTO BUBYEHHSI JIAHOTO acleKTy HeOOXiHO 3BEPHYTHCH [0 OCBIAY Ta
HOPMaTUBHO-TIPAaBOBUX akTiB €C, 3TifIHO 3 BUMOTaMM KX YKpaiHa Ma€ ajiantyBaTh
HallloOHAJIbHE 3aKOHOIABCTBO.
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Hanpukiaz, ais nybaiunnx 3akynisesab Cya €C BiIXWINB perioHabHUil Po3-
BUTOK SIK METY JIJTs1 BUTIPAB/IaHHS TIEPENTKOIA TOPTiBJIi, HABITh 3 YpaXyBaHHAM TOTO,
110 TTOJTITUKA 3 PO3BUTKY PETIOHIB MOXKe MaTH BaXKJIUBI COTiaibHI 111, /[aHe nutanHs
6ys10 posrasayTo y cipasi Du Pont de Nemours [17], stka nosisirasa y Tomy, 1o
iTasmifichKuil 3aMOBHUK Yy cepi oXopoHU 310poB’st 3apesepByBaB 30 % HeoOXimHNX
ioMy TOBapiB, 30KpeMa PaJlioJIOTIuHy TJIIBKY Ta CIeliaJbHy PiANHY, 1Js YYaCHUKIB
31 36ianisoro periony IliBgennoi Itasnii. Ile pinents 6yJ10 TPUITHATO BiAMOBIAHO 10
3akony Itanii, 3rifHO 3 SKUM iTasiiicbki 3aMOBHUKY Mau pe3epByBatu 30 % cBOiX
TOBapiB, SIKi 3aKyTOBYIOThCS, UIsT Cy0’'€KTIB roCoapioBaHHs, Mo OyJIu 3aCHOBaHi
Ta MaJu TocTiitHe Mictie 3Haxo/pkeHHs y [liBgenniit [Tasii, i mpomonyBamm ToBapw,
ki xo4ya 6 4yacTKOBO Oy BUPOOJIEHi y 11bOMY perioHi. Po3BUTOK GifiHIIINX perioHiB
Bucrymnae Metoio €C, sika Mae OyTH JOCATHYTa Yyepe3 JOMOMOTY KpaiH-4IeHIiB y 1eB-
HUX BUTA/IKaX, HABITh 32 YMOBH, IO JIepKaBHA IOTIOMOTA B3araji € HelOIyCTUMOIO
s koukypeniii. Hopmu JJOEC, 30kpema ct. 107, 1o3BostioTh €BpoteiichKiit
Kowmicii HaziaBaTu 3ro/ly Ha HaJlaHHS JIOTIOMOTH, dKa CIPSIMOBaHA HAa IATPUMKY
€KOHOMIYHOTO PO3BUTKY TEPUTOPIii, Jie PiBEHb KUTTS € HaJ3BUYaHO HU3BKUM, a60
Jie iCHY€ BUCOKWiI piBeHb 6e3pOo0ITTsI, HaBiTh SKIIO BOHA BIUIMBAE HA BHYTPIIIHIii
PUHOK. Y 1IbOMY pasi nepeBaru Biji 3MeHIIIeHHsI PerioHaJbHUX HepiBHOCTEH 1epeBa-
KalOTh HaJ TOProBeJbHUMU iHTepecamu, ane y crpasi Du Pont de Nemours Cyx €C
3a3HAYMB, IO 3aKYIIiBJI, SKi MEPEITKO/KAIOTH TOPTiBJI, He MOKYTh OyTH BUIIPAB/IAHI.
Cyn BU3HAB Taki 3aX0/ld TIEPENTKOIO0 71T TOPTiBJI, OCKIJIBKYA TOBAPH, IKi TTOXOJATh
3 IHINUX KPaiH-4JIeHiB, MOMA/IAl0Th il IUCKPUMIHAINIIO, HEe3aJIe3KHO BiJl TOTO (haKTy,
1[0 BUIIe3a3HaUYEeHI BUMOTH OXOILTIOBANN TaKOXK U iTamiCchKy MPOAYKINIO 3 THITUX
perioniB. 3rifHo 3 mo3uItieio [tasmii Taki 3aX0/iu BUXOAATH 32 MPOTEKIIOHICTCHKI 1TiJTi
i cipsAMOBaHi Ha 3MEHIIIEHHSI «COIIaTbHOTO Ta €KOHOMIYHOT0» JUcOAIaHCy Periony,
TaKUM YMHOM Taka MeTa Oyje criBmagatu 3 Metoio €C — 0MOMOrU perioHy 3 Hall-
3BUYAHO HU3bKUM PiBHEM KUTTs BiamosizHo mo cr. 107 JDEC (panime ct. 87
[lorosopy mipo 3acuyBanHg €C). Oxnak Cy/1 BiIXWJIUB 11eif apTYMEHT CTBEP/KYI0UH,
10 3arajibHi iHTEpecu He MOXKYThb BUCTYTIATU TiICTABOIO JIJIsI 3aCTOCYBaHHS 3aXO/IiB,
[0 TIPU3BOAATH /IO MPSMOI JUCKPUMIHAITII, a OTKe, TEePENTKO/?Kal0Th TOPTIiBJIi.

Xoua y cmupasi PreussenElektra [18] Cyx 3aitusaB inmry mosuiliio i 103BOJIUB
3aCTOCYBaHHSI TaKMX 3aXOJIiB, BUXO/SUYH 13 HEOOXiTHOCTI 3aXUCTy HABKOJHUIITHHOTO
cepenopuina. OHaK € HEBUPIIIIEHUM TTUTAHHS Y pa3i caMme 3aXO0/liB, SIKi MIPU3BOJILATh
JI0 HEIIPSIMOI ANCKpUMiHAIii (TOOTO pi3He cTaBjIeHHs 10 cy0 €KTIB rocrnogapioBaHHs
B OJTHAKOBUX CUTYAITiSIX ) 1 IEPETTKO/PKAIOTh TOPTiBJIi, HAIPUKJIA, KOJH JOTOBIP PO
3aKyIIBJIO YKJIAMAEThCS i3 Cy0'€KTaMK TOCTIOAPIOBAHHS, SIKi TIEBHY YaCTHHY CBOET
JUSLIBHOCTI 3/IICHIOIOTh Y KOHKPETHOMY PETiOHI He3asIe;KHO Bifl HarfioHaabHOoCTI. [Ipn
I[bOMY BasK/JIMBO 3a3HaunTH, y cipasi Du Pont de Nemours Cyn €C He posriisiHyB
MUTAHHS, YU TaKi 3aKyTiBJi cami 1o cobi CTAHOBUJIM JIEPKaBHY JIOMTOMOTY, OCKIJIbKH
ozipa3y OyJi0 BCTAHOBJIEHO, IO BOHU TOPYIIyoTh ¢T. 30 /[oroBopy Mpo 3acHyBaHHS
€C (3apas ct. 28 IDEC) om0 BibHOrO pyxy TOBapiB. I3 1[HOr0 MOKHA 3pOOUTH
BUCHOBOK, 1[0 Y pPa3i 3aKyIiBeJb, SKIIO 11e IPSIMO IIKOAUTh TOPriBJi i He Moxke OyTH
BUIIPAB/IAHO BUIIQJIKaMU, BcTaHoBaeHUME Y cT. 36 JIDEC (Hanpukmiaa Ha migcrasi
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CYCIIiJIbHOI MOpaJii, HOPSAAKY Ta Ge3leKu), Taki 3aKyIiB/Ii HaBiTh HE PO3IJSIAIOThH
y KOHTEKCTI BifiHOIIEeH ST 1i /10 ePKABHOI OTIOMOTH, $IKa IiIJTKOM MOsKe OyTH /101y~
CTUMOIO /IJIs1 KOHKYPEHIIii.

TyT mocrae iHile TUTaHH4, a AKIIO caMi 3aKYIIiBJII, gKi CIIPsSAMOBAHI Ha JTOCAT-
HEHHST, HATIPUKJIaJl, PETIOHATBHOTO PO3BUTKY, 200 iHIIMX MPOMUCIIOBYX IIiJIel, BU3HA-
genux y cr. 107 JIOEC, MOKYTh CTAHOBUTH J€P;KABHY IOTIOMOTY Ta OYTH CXBaJIEHUMU
€sporelicbkoio Komicieio? Ase y ibomy paszi CyJi 3a3HaUMB, M0 He3aTeKHO BiJl TOTO,
110 myOJivHI 3aKyTiBJI MOKYTh OyTH OXapaKTepHU30BaHi SIK JiepsKaBHA JI0TIOMOTa Bi/l-
noBizno 10 cr. 107 JDEC (koaunius ct. 87 [loroBopy 1po 3acuysanis €C), BOHI
He MOKyTh OyTH BUIIpaBIaHi BignosigHo 10 npasua €C 3 mepkaBHOI JOIIOMOIH,
SIKIIO BOHU MOPYIIYIOTh TIPABUJIA BIBHOTO PyXy TOBapiB, podit Ta mocyr. I mpocra
KBasTi(iKallis SK AepsKaBHOI JOMOMOTH caMa 110 co0i He BUKJIIOYAE 3aKYIIB/I 3 IIPaBUJI
po BibHY TOpriBmmo [19]. Ase pimennsa Cyny €C He nmosCHIOE, YOMY TIE€BHI 3aX0/1H,
HanpuKIaza, (hiHaHCOBA JOTIOMOTra, sIKa MOJKE MEPEINTKOJKATH TOPriBJIi, MOKe OyTH
BU3HaHA SIK JIOTTOMOTA i JI03BOJIeHa €BPOITENCHKOI0 KOMICI€I0, a 1HII, K 3aKyITiBIi,
HEe MOXKYTbh. TaKMM YMHOM, MOKHA 3pOOUTH BHCHOBOK, IO Hapasi 3TiJIHO 3 TpaBu-
gamu €C auckpuMiHaIiiiHI 3ax0a1 y MyOIiuyHUX 3aKyIiBJIsAX 3a00pOHEHI, HaBiTh
SIKIIO CHIPSIMOBAHI Ha JIOCSTHEHHSI TaKUX FOPU3OHTAJIBHUX IMiJeH, SK perioHaibHul
PO3BUTOK Ta 3aXUCT HABKOJMUIIHLOTO CEPEOBUINA, SKIIO BOHU MEPEIIKO/KAITh
BisIbHIN TOpriBJi. Taki 3aKymiBJi € HEJOMYCTUMUMM Ta HABITh HE PO3TJIANAIOTHCS
y BIJIHOIIIEHHI iX 10 IepsKaBHOI IOMIOMOTH, SIKa I[LJIKOM MOKe OYTH JOMYCTUMOTO JIJIst
KOHKypeHItii. ToOTo peasrizailisi TOPH30HTATBHUX IiJIEH Y 3aKYITBJISIX MOKJIMBA JIAIITE
3a JIOTPYMaHHS BCIX BUMOT 3aKOHOJABCTBA TIPO IyOJIiUHI 3aKyIiBJIL, 1[0 HE JOIYCKAE
TIPOSBIB AUCKPUMIHAIIIT HaBITh HA Mi/ICTaBi JOCATHEHHS PI3HUX COIIATBHO BaXKJIUBUX
iisieit. ToOTo Hapasi 3axXMCT BHYTPINTHBOTO PUHKY 3aJIUIIAETHCS TPIOPUTETHOO METOIO
peryJiroBaHHsI BiTHOCHH y cdepi myOIiuHIX 3aKyITiBeIb.

Bucnosxu. @aktinano myOrivHI 3aKyiBII 3 TOPU3OHTAILHIM KPUTEPIEM JAI0Th
JI0JIATKOBI Mi/ICTaBU 3BEPTATUCS 10 NIPABUJI JiepKaBHOI JIOTIOMOTH JIJIS1 OI[IHKU TaKOro
3aX0/y 4yepe3 BMCOKY BIPOTiHICTH OTPUMaHHS Cy0'€KTOM TOCIOAAaPIOBAHHS OIIOCe-
PEIKOBAHOI €eKOHOMIYHOI TlepeBaru, sika MoKe BIIMHYTH Ha KOHKYPEHILO.

SIKIIO 3aMOBHUMKOM JIOTPUMAHO BCIiX TPaBUJI 3 MyOJIYHUX 3aKYIBEJIb i TOPH-
BOHTAJIBHUI KPUTEPIil HEe BUXOIANUTH 32 MEXKI TpeMeTa 3aKyIiB/i, Toji GiibIna 1iHa
3aKyIIBJI 3 TOPU3OHTAJIBHUM KPHUTEPIEM Yy MOPIBHSHHI i3 3aKyIiBieo 6e3 HbOTrO €
BijtoOpaskeHHsIM crienndiky BUPOOHUYUX MPOIECIB i HE CTAHOBUTH HEBUIPABAAHY
€KOHOMIUHY BUTO/Y. TaKMM YMHOM, YKJIa/IeHHs /JOTOBOPY ITPO 3aKYIIBJIIO 3 TOPU30H-
TAJIBHUM KPUTEPIEM He Tiepedavac AepKaBHy A0moMory. [lJist TOUHOTO BU3HAYEHHS],
Y1 CTAHOBUTD TaKe YI0POKUYAHHS eKOHOMIUHY BUTOJLY, CJIi/l 3aCTOCYBATU «TeCT ITPUBAT-
HOTO TIOKYTIIISI», OJTHAK MUTAHHS CJIi/l CTABUTHU TIPO T€, YW NPUBATHUI TIOKYTIEIlb, SIKUT
HAMAra€ThCsl Peasi3yBaTi TOPU3OHTATIbHY TOJITHUKY, 3aIJIaTHB O TaKy K camy IHY.

Axio 3a 10TpUMaHHA BCiX OCHOBHUX BUMOT Y cepi 3aKyIiBeJib MO0 TPO30PO-
CTi Ta HEIMCKPUMIHAIIIi TOPU3OHTATIBHUX KPUTEPINl BUXOUTD 32 MEXIi ITpe/MeTa J10T0-
BOpY TPO 3aKyIiBJi, iICHYE PU3UK HAJ[aHHS HEBUIIPABAAHOI €KOHOMIYHOI TepeBaru
cy0’€KTY TOCIIOAPIOBAHHSI-TIEPEMOKINIO 3aKYIIB/IL. Y IIbOMY Pa3i Taka 3aKyIIiBJIs Ma€
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BIJINTOBI/IaTH TIPAaBUJIAM PO Jep:KaBHY goromMory. OCKiJIbKA 3aCTOCOBYBATH <TeCT
IIPUBATHOI'O ITOKYIIIIA» He[[OHiJH)HO, a/IK€ 3aMOBHUK Yy IIbOMY pa3i Z[ie SK peryJjdarop,
CJIiJI OI[IHIOBATU BIiJIITOBIIHICTH TAKO1 3aKYINiBJII TPaBUIaM 3 JEP5KaBHOI JIOTIOMOTH
B KOJKHOMY KOHKPETHOMY BHUIIQ/IKY OKDEMO.

Y Oynb-sIKOMY BUIAAKY Yy Pasi OTpuMaHHs iH(hopMallii 3 Oyab-aKux mKepea abo
3 BJIACHOI iHiLIaTUBY 3 OOTPYHTOBAHMX ITiACTaB AHTMOHOIIOJBHUI KOMITET YKpaiHu
Ma€ MOBHOBAKEHHSI BIIKPUTH CIIPaBy JJIst MOrJNOIeHOTro aHamiy. Tak i 3aMOBHUKHI
MaloTh ITOBHE MPABO MPOBOJIUTU CAMOCTIMHMUI aHasli3 3aX0/y Ha HAsIBHICTH O3HAK
Jep;KaBHOI JIOMOMOTH i He TIOIaBaTH TOBIOMJIEHHS /10 YTIOBHOBa)KEHOTO OPTraHy
3 [INTaHb Hep)KaBHO'l' JLOITIOMOTIH.
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Horizontal aims in public procurements as an additional reason for assessment of conformity
with state aid rules

The present article is devoted to the problems of horizontal aims implementation in public
procurement, in particular in the field of environmental and social protection, within the framework of
state aid rules. The authors give special consideration to the problems of applying a “purchaser’s test on
market conditions” to determine whether there is an unjustified economic advantage in procurement with
horizontal goals, as it is generally assumed that in such procurement contracting authorities pay a higher
price that it would have had to pay without the use of the horizontal criteria. Such overcompensation
could put the economic operators at a competitive advantage. For the purpose of defining whether public
procurement with horizontal aim involves state aid the article dwells on the influence of the distinction
between public procurement with horizontal policy which is related to the subject matter of the awarded
contract and which is not. The study indicates that public procurement with horizontal measure which does
not relate to the subject matter will probably entails the obligation of contracting authorities to assess if
such procurement is in conformity with state aid rules. The article provides an in-depth analysis of the
European Union (EU) experience and cases of the Court of Justice of the EU in determining the ratio of
public procurement and state aid, and the decisions whether public procurement with horizontal objectives
constitutes state aid which distorts competition. The authors elaborate recommendations for contracting
authorities and the Antimonopoly Committee of Ukraine how to determine whether procurement of
horizontal objectives constitutes state aid that may distort or threaten to distort economic competition.

Keywords: economic competition; public procurement; state aid; horizontal goals; economic
advantage; EU-Ukraine Association Agreement.
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NMPABOBI ®OPMU AYTCOPCUHTOBMNX BIAHOCHH:
KOPIMOPATUBHUU ACTIEKT

ocnidaceno aymcopcunz y Kowmexcmi KOPROPAMUBHUX GIOHOCUM, WO SUNUKAIOML Y NMpoueci
distivrnocmi x010uHz08uUx zpyn nionpuemcms. IIpoananizosano 03naxu 308HIUHLOZO MA GHYMPIUHDOZO
aymcopcunzy, Hympiunbo2o oguiopunzy ma opuioprozo aymcopcunzy. /locrioxceno npasosy npupody
aymcopcunzosux Gi0HOCUN Y NPoUeci 0isIbHOCME XOIOUNHZOBUX 2PYN NIONPUEMCNE, A MAKOINC ACOUIL06a-
HUX NIONPUEMCTIE NPOCMOL MA BUPTUATLHOT 3ANEHCHOCTIL.

KmouoBi cioBa: XOJIMHT; BHYTPIlTHIM ayTCOPCHUHT; 30BHIIHII ayTCOPCHHT; KOPIOPaTUBHI
BiJITHOCHHH.

Kocunoea E. C., actiupanTka Kadeapbl X03sHCTBEHHOTO paBa, HalmoHaJbHbIH IOPUINIECKITI
yHUBepcuTeT uMmeHu Spociaasa Myzaporo, YkpanHa, . XapbKOB.
e-mail : mskosinoval0@gmail.com ; ORCID 0000-0002-5993-6511

IIpaBoBbie (hOpMBI AyTCOPCHHTOBBIX OTHOIIEHHIT: KOPIOPATHBHBII aceKT

Hccnedyemes aymcopcunz 6 xonmekcme KOPROPAMUSHbIX OMHOUEHUT, BOSHUKAIOUUX 8 NPOUECce
OesimenvHoCmU X0A0UH208bIX 2pynn npeonpusmuil. I[Ipoanaiuzuposarvl noxoxcue U OMAULUMENLHIE
0CO0EHHOCIU BHEWNEZ0 U GHYMPENTe20 AYMCOPCUN2a, sHympennezo opuopuiza u opuiopnozo aym-
copcunza. Msyuaemcs npasosas npupooa aymcopcunzovix OMHOUEHU 8 Npoyecce 0esmervHoCmu
X0NOUHZ0BVIX ZpYNN NPEONPUSMULL, a MAKICE ACCOUUUPOBAHHLIX NPEONPUSLMUL NPOCMOTL U Peuarue
3a8UCUMOCTIU.

KmoueBble cioBa: XoJiMHT; BHYTPEHHMI ayTCOPCHUHT; BHEMIHUI ayTCOPCHHT; KOPIIOPaTUBHbIE
OTHOIIEHNS.

ITocmanoeéxa npooemu. Y cydyacHUX CKJIaJHUX €KOHOMIYHUX yMOBax ITiji-
IIPUEMCTBA 3BEPTAIOTHCS [0 HOBUX CIOCOOIB ONTHUMI3allil BUTpaT, BUXOIY Ha HOBI
PUHKH, a TAaKOXK 3aTy4eHHsT THBECTHUIII, 30KpeMa iIHHOBAIIMHOTO XapaKTepPy, 3 METOI0
GIJIBIN TBUAKOTO Ta MOTYXKHOTO PO3BUTKY KOMIIAHIi, [0 B CBOIO Yepry IpHU3Bee
1o 36imbirenHst mpuOyTKy. ChOroHi Bce OB MOMTMPEHUM 3aC000M JOCSITHEHHSI
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Kocinoea K. C. [Tpasosi popmu aymcopcuHz08ux 8i0HOCUH: KOpNOpamusHuUl acnekm

3a3HavyeHUX IiJell 1mocrae ayTCOpPCUHT. Y Ipolieci BeJleHHs iJAIPUEMCTBAMU I'OC-
MTOZIAPCHKOI JiSABHOCTI TTpaBOBa MPUPOJIa ayTCOPCUHTOBUX BiTHOCUH MOKE 3MiHIO-
BaTHCs Ta HaOyBaTH O3HAK JOTOBIPHOI, KOPIIOPATUBHOI 4 3MilmaHoi. BpaxoBywoun
BayKJIMBICTD JIJIST IEPKaBU PO3BUTKY BITUM3HSHUX KOMIIAHIH, lep/kaBa Ma€ po3poOuTH
e(eKTUBHY TOCIOapPChKO-TIPABOBY TOJITHKY 3 METOI0 CTUMYJIIOBAHHS 3aCTOCYBaHHS
BiZIOBIIHUX ayTCOPCUHTOBUX BiJIHOCUH. B 10puanyuHiii Ta eKOHOMIUHIN JiTepaTypi
IPH JIOCJTPKEHH] ayTCOPCUHTOBHX BiZIHOCHH aKIIEHT 3/1e01IBIIOT0 POOUTHCS Ha I0T0-
BIpHUIT aCIIEKT, 10 YCKJIAIHIOE PO3POOIEHHS KOMIIJIEKCHOTO ITAXOAY 0 CTBOPEHHS
BIZIOBIZIHUX TOCHOAAPCHKO-TIPABOBUX 3aCOGIB CTUMYJTIOBAHHS TUX ayTCOPCHHTOBUX
Bi/IHOCHH, 10 BUHWUKAIOTH Y TIPOIIEC IIITbHOCTI XOJNAWHTIB. Y 3B'SI3Ky 3 IIUM caMe
KOPIIOPaTHBHOMY acIIeKTOBI ayTCOPCUHTOBKX BifIHOCUH OyJie MpuJIijieHa yBara B il
CTaTTI.

Ananiz nonepeonix docaioxncenv. I1pupomy ayTCOPCMHIOBUX BiTHOCHH BUBYAJIH
b. Anikin (B. Anikin), C. Kamenmxsu (S. Kalendzhian), A. ®@anees (A. Fadieiev),
A. Tumenko (A. Tyshchenko), H. IItanreit (N. Shtanhei), A. 3rama (A. Zghama),
B. Omoxa (V. Oliukha), B. Koxan (V. Kokhan), E. Makeesa (E. Makeieva).

OpnHak KOPIOpPAaTUBHUI acleKT ayTCOPCUHTOBUX BIIHOCHH IOCTaTHLOI yBaru
He OTPUMAB, IO IIIKPECIOE CKAAAHICTh Ta aKTyaJIbHICTh JAHOTO IUTAHHS i, Gesie-
pedHo, MOTPeOYE MOAAIBIIOTO TOCIIIKEHHS.

Memotro cTaTTi € IOCTiZKEeHHST TTPAaBOBOI MPUPON ayTCOPCUHTOBUX BiJIHOCHH,
10 BUHUKAIOTD y TIPOIIEC] JISJIBHOCTI XOJIMHTIB Ta MMiIITPUEMCTB 13 PI3HUMU BUIAMU
3aJIeKHOCTI, TIOPIBHAHHS 1X 13 ayTCOPCUHTOM JIOTOBIPHOTO THUITY; aHAJI3 CITiBBiIHO-
HIEHHS] TIOHATDH 30BHINTHBOTO Ta BHYTPINIHBOTO ayTCOPCUHTY, BHYTPIIIHBOTO O(DIII0-
PUHTY Ta O(MITOPHOTO AyTCOPCUHTY i3 ayTCOPCUHTOBUMH BiJIHOCUHAMU JIOTOBIPHOTO
Ta KOPIOPATUBHOTO XapaKTepy.

Buxnao ocnoenozo mamepiany. SIx yxe 3a3Havasocsi B MOTEPEIHIX JTOCITi-
JUKEHHSX, ayTCOPCUHTOBI BI[HOCUHU Jly:Ke PI3HOMAaHITHI, 1X MOKHA 3TPYIyBaTH 3a
GaraTbMa KpUTEPisSIMU Ha JieKiibKa BUAiB: BUpoOHnunii, ['T- ayTcopcutr, ayrcopeuur
3HaHb, 00CAYroByI0Unil ToIo. HacTymHuM KpuTepieM, 3a SIKMM MOYKHA BHOKPEMUTH
1le ZBa BUAU ayTCOPHMCUHIY, € CIIOCiO opraHisallil CIiJbHOI AisSJIBHOCTI. 3a TaKOIo
03HAKOI0 ayTCOPCHUHT TOJIJSIOTHCA HA 30BHIIIHINA Ta BHYTpimHii. Takoi aymkun
norpumytorscs b. Anikin ta [x. XeiiBya. TyT iizeTbcs npo 3aydeHHs 30BHIIITHBOIO
CaMOCTITHOTO cy6’€KTa TOCTIOIaPIOBaHHSI, SIKWii He TIOB’SI3aHNH i3 KOMITaHi€0-3aMOB-
HUKOM KOPIIOPaTUBHUMU Bi[HOCMHAMMU, & TAKOK ITPO CTBOPEHHSI KOMITaHi€10-3aMOB-
HUKOM CBOTO BJIACHOTO TiAITPUEMCTBA Ta TlepeJlaHHs caMe oMy Ha BUKOHAHHS TIEeBHI
BUpOOHWYi (yHKIT yu GizHec-mportecu. TakuM 4rHOM, B JiiTeparypi 11/ 30BHill-
HIM ayTCOPCUHTOM PO3yMIilOTh IepeJlaBaHHs MPOIeciB 30BHIITHBOMY BHKOHABIIEBI
3 METOI0 3MEHIIEHHST BAPTOCTI TOTOBOTO BHUPOOY i PIBHS OMOJATKYBAHHS MiAMPH-
€MCTBA-3aMOBHUKA. Y CBOIO Yepry BHYTPIlHIi ayTCOPCUHT SIBJIsIE COOO0I0 Mepeaady
dyHKIi yn GizHec-TpoIleciB Ha BUKOHAHHS CIJIBHO CTBOPEHUM IiJATIPUEMCTBAM
Yy KOMIaHii, B IKOI KOMIIaHisI-3aMOBHUK Ma€ 10110 B Karitaii. TobTo BigOyBaeThCs
[EepepOo3IIOL IIPOLECIB 3 IepeJaBaHHAM JOYipHiil KOMIaHIi 3 METOI0 30epesKeHHs
MOBHOTO KOHTPOJIIO HAJ[ SIKICTIO X BUKOHaHHA [1, ¢. 67; 13]. Kpim 11p0T10, 1MiKaBUM
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€ te, o C. KaneHmxau BUMIISE€ TaKOXK YIOCKOHATIEHUH ayTCOPCUHT, SIKUH TIOJISATAE
y Tepe/laBaiHi Ha CTOPOHY BiJIOMOIO Ha PUHKY KOMITAHI€I0 YaCTUHY CBOIX (DYHKITIH,
3aJIUIIAI0YN 32 cOOO0I0 TIPABO KOHTPOJIIO i yrpaBiinHs Humu. Taka ¢opma ayrcop-
CUHTY MOKe TiepebadaTi TaKOK TiepelaBaHHs JIIeH31i MiAmpreEMCTBA-3aMOBHIKA
MOCTAaYaTbHUKAM ayTCOPCUHTOBUX MOCHYT [6]. Y 3B’A3KYy 3 1IUM I[iIJIKOM JIOTIYHUM
VSBJISIETHCS 3POOMTH BUCHOBOK, 10 TOJIOBHMM BiJIMiHHMM aCIIEKTOM MiXK 30BHIII-
HiM Ta BHYTPIIIHIM ayTCOPCUHTOM € HAgBHICTb KOPIIOPATUBHUX YW JIOTOBIPHUX
BiTHOCUH MiK KOMIIaHI€I0-3aMOBHUKOM Ta ayTcopcepoM. ToMy 3 I[bOTO BUILJINBAE
JOIITBHICTD OCJI/IKEHHST ayTCOPCUHTY 3 TOUKU 30PY KOPIIOPATUBHOTO aCIEKTY
yepes aHasi3 AiSIBHOCTI XOJAMHIOBUX KommaHiil. Ilepir 3a Bce HeoOXiqHO 3a3Ha-
YUTH, IO B IOPUIMYHIN JiTepaTypi He iCHY€E y3TOKEHOro MiJXOMY /10 PO3yMiHHHI
MOHATTS «XOJJMHIOBUX KoMIlaHiii». [Ipumipom, I. IyTMaH BBakae, 1110 XOJIIUHTOBE
MATTPUEMCTBO — Tl KOPTIOPaIllis, SKa BOJIOIIE TTAKETOM, 10 /IA€ TPABO TOJIOCY aKITiil
iHIIOT Kopriopartii, I0CTaTHIM /7t TOro, 1100 MaTh HaJl HEIO ALJIOBUN KOHTPOJIb [18].
T. Kesep cTBepIKYE, MO T/ XOJIUHTOM ab0 XOJIMHTOBUM ITiIIPUEMCTBOM CJIi]T
PO3YMITH MIAITPUEMCTBO, TOJTOBHOIO chepolo [IisIIbHOCTI SKOTO € PO3paxOBaHa Ha
TPUBAJIMII TEPMiH MMafioBa y4acTh B OAHOMY a00 KiJIbKOX CAMOCTIITHUX Y ITPaBOBOMY
BifiHOMIEeHH] iHmUX mignpuemcTsax [7]. [lo Toro x B jiTepaTypi AUCKYTYETHCS
PO3YMIiHHSI TMOHATTS «XOJAMHIOBI BitHOcuHU». I. [IliTKiHAa po3ymie jaHe TOHSTTS
SIK BHYTPIIIIHI BiIHOCUHU MK YIaCHUKAMU XOJIIIHTY, 1[0 HaOYBaIOTh, SIK MPABILIO,
XapakTepy MPaBOBIJIHOCUH, OCKIJIbKU BPETYJIbOBaHI K 3aKOHOJABYMMHU Ta i1HIIUMU
[IPaBOBUMM aKTaMM, TaK i BHYTPITHIMU JokyMeHTamu o0’exHanns [15]. Ha mymky
C. Cynakmmsa, XOJJIMHTOBUMHU BiTHOCMHAMU € O0COOJIMBYII BUJ BHYTPIIIHIX KOpP-
TTOPATUBHUX BiJIHOCUH €KOHOMIUHOI 3aJI€3KHOCTI, SIKi BUHUKAIOTH MiyK XOJIIMTHTOBOTIO
KOMIIAQHI€IO Ta iHITMMHU yYaCHUKaMU XOJJIMHTY (BEPTUKAJI) Ta MiXK rOCIOapioloduMu
TOBApUCTBAMU — YYaCHUKAMU XOJIMHTY, 32 BUHSATKOM XOJJIMHTOBOI KOMIIaHii (110
TOPU30HTAJ), YPETYJIBOBAHUX JOTOBOPOM TIPO CTBOPEHHS XoJuHTy Ta (abo) crary-
TaM# y4acHUKIB xosauHTy [12; ¢. 211]. Kpim 11poro, B miTeparypi Bizjoma Te3a, 1o
XOJIZIMHTOBI BiIHOCUHK SIBJISIIOTH cOO0I0 OCOOJIMBUI THUII KOPIIOPATUBHUX BiIHOCHH
[10]. HaBenene miaTBep/KyE HEOAHO3HAUHICTD Y IMiIX0/AX /10 PO3YMIHHS TOHATH
«XOJIIUHT» Ta «XOJIIMHIOBI BI/ITHOCUHU .

Coorosni B YKpaiHi 3aKOHOJIaBCTBO, MO PETYJIOE MisSIIbHICTH XOJIIUHTOBUX
KOMTIaHii, He MOYKHA HAa3BATW PO3BUHEHUM Ta JIOCTATHIM 7151 e(heKTUBHOTO 3Iilic-
HEeHHd HUMU Tocnofiapchkol AisgnabHocTi. [. JIykay 3a3Havae, 110 10siBa XOJJAUHIOBUX
KOMIIaHIll 3yMOBJIeHa HM3KOIO IIPUYMH €KOHOMIUHOIO XapaKTepy, a TaKoxkK HeoOXi/-
HicTI0O Momuikallii ctapoi Mojesi BepTUKAIBbHOTO YIIPAaBJiHHS eP:KaBHUMHU TTijI-
MIPUEMCTBAMH Ha 3acajlaX PUHKOBOI €KOHOMIKW Ta 3arajbHOIO TEH/IEHITIEI0 KpaiHu
3 Iepexi/IHOI0 €KOHOMIKOIO /10 BUCOKOI KOHIleHTpallil Kamnitastis [8, ¢. 208]. OcnoBHuM
HOPMaTUBHO-TIPABOBUM aKkTOM Y 11i#t cepi € 3akon Ykpaiau «IIpo xonauHrosi koM-
manii B Ykpaini». KpiMm 115010, Ha chepy XOJJIMHTOBUX BiIHOCUH TIOTHUPIOIOTH CBOIO
nito takosxk i IIK Ykpainu, 'K Ykpainu, a Takoxk 3akon Ykpainu «IIpo akmionepni
TOBApHUCTBAy, MPO IO TMPSIMO 3a3HAYeHO B CT. 2 3akoHy Ykpainu «IIpo xomaunrosi
KommaHnii B Ykpaini». Crarts 1 11pboro 3aKoHy HaJla€ BU3HAYEHHS XOJJIMHTOBOI
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KOMTaHii. 3 1[bOTO BU3HAYEHHS JIOTIYHUM BUILJINBAE€ TMUTAHHS TPO NIJISIXU CTBO-
PEeHHS XOJAMHTOBOI IPYINH, a caMe OTPUMaHHS KOHTPOJIIO KOPIOPATUBHOTO TIAKETy
akIi. Y siteparypi BUOKPEMJIOIOTh TPU OCHOBHI I'PYITH XOJIIMHTOBUX BiIHOCUH:
3aCHOBAHI Ha y4acTi y CTaTyTHOMY KamiTasi, forosipHi i craryThi [11]. Buxoasun
3 1IbOTO, MOXKHA BUOKPEMUTHU TPU OCHOBHI CUTYallii: CTBOPEHHS OJIHIEI0 KOMIIAHIEIO
CBOT'O BJIACHOTO IIIIPUEMCTBA, e BoHO Oyae matu 100 % akiiii, npuabaHHs iHIIOro
mignpuemcrsa (Takox 100 %), a TakoK TpUAOAHHS MAKeTy aKIliil iHIIOTO MiANpreEM-
CTBa, 10 HAZACTh MOXKJIMUBICTH IOOYAYBATH BiAHOCUHU KOHTPOJIO CTOCOBHO I[HOTO
iIITPUEMCTBA.

Ananiz 3akony Ykpaiau «IIpo xosanHroBi KOMIaHii B YKpaiHi» MATBEPIKYE,
1110 3aKOH 3/[iIICHIOE peryJIioBaHHs AisJIbHOCTI JIUIIe 0/I0 IeP5KaBHUX XOJIUMHIOBUX
KOMIIaHiii, He TPUAIIIOUN TOCTaTHbOI yBaru npuBaTHOMY cektopy. [l. 3aamxaiinio
BBaXKa€ I11e HElPaBUJILHUM, OCKIJIbKU B ITPUBATHOMY CEKTOPi IPOIeCH KOHIeHTpall
cy0’€KTiB TOCIOAAPIOBAHHSA Ta KOHCOJIIAALT MiAPUEMCTB Yy TPYIIH i3 CIILJIBLHOIO €KO-
HOMIYHOIO CTPATETi€l0 PO3BUTKY BiZI0OYBAOTHCS HA3BUYAITHO aKTHUBHO [3].

Kpim 116010, 3aKOHO/IaBIIEM BUKOPUCTAHO TIOHSTTS KOPIOPATUBHUX ITi/IIIPUEMCTB
3aMiCTh JIOUIpHiX, 1[0 BHOCUTD TMIEBHY TIJIyTAaHUHY Yy PO3YMiHHA MOHATH. [le mosicHio-
€TBCS TUM, IO BiANOBIAHO 710 4. 6 cT. 63 'K Ykpainu xopriopatusBHe MiANPUEMCTBO
YTBOPIOETHCS, SIK MPABUJIO, IBOMa ab0 Oijbille 3aCHOBHUKAMH 3a iX CIIJIBHUM PillleH-
HaM (ZIOrOBOPOM), Ji€ Ha OCHOBiI 00’€HaHHS MaliHa Ta/ab0 MiAMPUEMHUIIBKOI UK
TPY/ZOBOI /isI/IbHOCTI 3aCHOBHUKIB (YYaCHMKIB), iX CIIJIBHOTO YIIPaBJIiHHS CIIPAaBaMU,
Ha OCHOBI KOPIIOPATUBHUX IIpaB, y TOMY YMCJI Yepe3 OpraHi, 1110 HUMU CTBOPIOIOTHCS,
yYacTi 3aCHOBHUKIB (YYaCHUKIB) y PO3IO/IiJIi JI0XO/iB Ta PU3UKIB MiIMIPUEMCTBA.
KopriopatuBauM# € KOOTIepaTUBHI MiATIPUEMCTBA, TiITPUEMCTBA, 10 CTBOPIOIOTHCS
y GopMi rocrmoapchKOro TOBAPUCTBA, a TAaKOXK iHII MiATPUEMCTBA, B TOMY YHUCJIi
3aCHOBaHI Ha TPUBaTHIil BJacHOCTI BOX abo Gisbiie ocib. A ot 3akon Ykpaiau «I1po
XOJIIMHIOBI KOMIIaHil B YKpaiHi» HaJla€ Take BU3HAYAHHs, SIK TOCIIOIAPCbKe TOBAPH-
CTBO, XOJI/IMHTOBUM KOPIIOPATUBHUM IIaKETOM aKIiil (4acTOK, 1aiB) SKOTro BOJIOJIE,
KOPHUCTYETHCS Ta PO3MOPSKAETHCS XOJINHIOBA KOMITaHis.

3 aHaJi3y HaBeIEHWX IMOJIOKEHb MOKHA 3pDOOMTH BHCHOBOK IPO JiBa PisHi mij-
XOJIN 10 BU3HAUEHHS TIOHATTS «KOPHMOPATUBHI MiATPUEMCTBAY, a/lKe 3aKOH YKpaiH!
nepenbadae 0O6OB’I3KOBY HAsIBHICTH BiTHOCHH KOHTPOJIIO Ta TATOPSIIKYBAHHST MiX
XOJIIMHTOBOIO KOMIIAHIEI0 Ta KOPIopaTUBHUM HianpueMmctBoM, a 'K Ykpainu takoro
He BCTaHOBJIIOE, BKa3yIOUuH JIMIIle Ha MOK/JIMBICTb YIIPABJIiHHS CIIpaBaMM Ha OCHOBI KOP-
MOpaTUBHUX TIpaB. /[0 TOTo K, BUKOPUCTAHHS TepMiHa «KOPIOpPaTUBHE ITiIITPUEMCTBO»
y BU3HAYeHHi XOJJIMHTOBOI KOMIIaHii He CIiBBiHOCUTHC i3 4. 8 cT. 126 T'K Ykpainu,
Jie TIPSIMO 3a3Ha4YeHO, M0 Y BUIAJIKAX iICHYBAHHS 3aJIeKHOCTI BiJl 1HIIIOTO MAAIIPUEMCTBA,
nepenbadenux cr. 126 mporo Kogexcy, miamprueMcTBO BU3HAETHCST JOYiPHIM.

Takok 3aKOHOM He BH3HAYEHO KOJIO aHi MPUBATHUX, aHi MyOJIiYHUX iHTEpeciB
OJI0 ISJIBHOCTI XOJAMHTOBUX KoMmmaHii. /[. 3aamxaiino 3ayBaskye, M0 MOBa Mae
WTU PO Y3TO/KEHHS Ta iHTErpalliio B €EAMHUN MaKpPOIIPaBOBUN MeXaHi3M He TiIbKU
acIexTiB HeoOXiAHOCTI 3a0e3edeH s EKOHOMIUHOI KOHKYPEHIIii Ha PUHKY 32 y4aCTIO
Takux 00’€lHAaHDb, a i1 CTBOPEHHST YMOB /IS HEOOXiZHOT 32 00CSITOM KOHI[EHTpAIii
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aKTHUBIB i3 METOIO TiATPUMaHHS CBITOBOTO PiBHA iX KOHKYPEHTOCITPOMOXKHOCTI [3].
HesperysboBaHicTh 3aKOHOZABCTBOM CTPYKTYPU KOPHOPATUBHUX 3B’SI3KiB Mare-
PUHCHKOI KOMIAHIi i3 OYipHIMU HiAMPUEMCTBAMH, SIKUX MOXKe OyTH Iy:Ke 6Garato,
MPU3BOJNTD JI0 iTHOPYBaHHs MyOigHOTO iHTepecy. TyT MaeThest PO BUKOPUCTAHHS
6e3pubyTKOBUX TpaHCHEPTHHUX I[iH Y cepefrHi BUPOOHUYOTO MUKIY Ha MPOLYKILIO
KOKHOTO 13 HUX, 1, IK HACJII0K, CTBOPEHHSI «IIEHTPiB IPUOYTKIB»> Y MiANPUEMCTB, 1110
po3raroBati ab0 KOPUCTYIOTHCS TJIBTOBUM TIOATKOBUM PEKIMOM [4].

JloroBip BUPOOHMYOTO ayTCOPCUHTY MOXKe TiepedadaTi B TEHEPAILHOMY /[0TO-
BOpI JiitieHsiiiai ymoBu. ToO6TO (haKTHMYHO KOMIAHIsS-3aMOBHUK HAJA€ ayTCOPCEPY
TEXHOJIOTI1, HANpaI[lOBaHH, HOY-Xay Ta iHMI JaHi, MO0 CKJIAJAI0Th KOMEPIiiHY
TAEMHUITIO, 3 METOIO ONTUMI3allil BUTPAT Ta OTPUMAHHS SKICHOTO pe3yJbTaTy. Tomy
JUISE KOMIIaHiI-3aMOBHMKA BasK/JIMBUM 3aJIMIIAEThCS 30epeskeHHs Takol iHdopmaiiii,
a Takox 3arnobiranHs il posrosomieHHto. ToMy esiki KoMIaHii 00MparTh BHYTPIll-
Hill ayTCOPCHHT, CTBOPIOIOYM BJIACHI KOMIIaHii-ayTCOPCEPU 3 METOK BCTAHOBJICHHS
KOHTPOJIIO 32 BUKOPUCTAHHSIM TaKOi TAEMHUTII.

Kpim 116010, BpaX0OBYIOUM Cy4aCHUI CTAH HAIIOHAJIbHOI EKOHOMIKH, HAIliOHAJIbHI
MATPUEMCTBA MAIOTh MPArHyTH 10 OTPUMAHHA JOCTYIIY JO HOBITHIX TEXHOJOTIi
Ta MOCJYT CBITOBOTO KJjacy. ¥ 3B’A3Ky 3 UMM YMMaJIO KOMIIaHIll 3BepTAIOTHCS /10
ayTcopcuHTy. OCKIIBKM MU aHATI3yEMO 3aCTOCYBAHHS ayTCOPCUHTY XOJIUHTOBUMU
KOMITaHIsIMU, HEOOXIZIHO PO3IVISTHYTH TaKe MOHATTS, K «BHYTPIlIHIi OQIIOPUHT».
BrytpimniM odmopuHroM € nepepada Ha BUKOHAHHS (DYHKILINM J0YipHBOMY TIiI-
IIPUEMCTBY KOMIIaHii-3aMOBHUKA, 110 3HAXOAUTHCS 32 MeKaMU KpaiHU KOMIIaHii-3a-
mosHuKa [19]. Ile noHsaTTS HEOOXiAHO BiAPIZHATH Big O(DIIOPHOIO ayTCOPCUHTY
(oumopunry), akuii nepeabavae nepegady (GyHKIINH un Gi3HEC-IPOIECIB Ha BUKO-
HaHHS IHITA KOMTIaHil, 0 3HAXOAUTHCS 32 MeKaMU KpalHW KOMIIaHii-3aMOBHUKA
Ta € He3aJIeKHOIO Bifl Hel. Y pasi 3acTOCyBaHHS BHYTPINTHBOTO OMIIOPUHTY XOJINH-
roBa KOMIIaHisl OTpUMY€E HU3KY Iepesar. [lo-mepiie, 3aaumaeTbes 1neHTpasisalis
rOCITOJIAPCHKOI JISITTBHOCTI Ta KOHTPOJIb 32 BCiMa CTaAisIMU BUPOOHUYOTO IPOIIECY.
[To-gpyre, MmaTepuHCchbKa KOMIIaHisA OTPUMYE MOKJIUBICTH MiHIMI3yBaTU PU3UKU
1[0/10 MOKJIMBOTO PO3TOJIoleHHsI KoMepIiiiHoi Taemuuili. [lo-Tpete, Ha BiaMiny
BiJl O(IIOPUHTY, KOMIIAHIsA-3aMOBHUK OTPUMYE JOCTYII 0 HOBOTO PUHKY 30UTY
[16]. Ilo-ueTBepTe, BHYTPIilIHIN O(MIMOPUHT HAJIAE MOKIUBICTH ONTUMI3Allil BUTPAT
KOMIIaHi1-3aMOBHUMKA 32 PaXyHOK HU3bKOI'O PiBHS OIOJATKYBaHHS B KpaiHi po3Taly-
BaHHS JIOYipHBOTO TianpuemMcTBa. IIpore, aHamisyoun 1eil crocib BeIeHHsI TOCIo-
JIAPCBHKOI JisIIBHOCTI, HEe MOXKHA He 3ayBasKUTH HeJOJiKN. Tak, 10 ToOJIOBHUX MiHYCiB
3aCTOCYBAHHS BHYTPINTHHOTO OMIMOPUHTY MOXKHA BiTHECTH HEOOXITHICTh Yy 3HATHUX
IHBECTHUIISTX, OCKIJIBKU BiZIOYBAETHCSI CTBOPEHHST HOBOTO MATPUEMCTBA 200 KYTTiBJIsI
KOPIIOPATUBHOTO TIAKETY aKiliil Bxke icHytouoro. [lo-apyre, y 1mporeci BHyTPillIHbOTO
o(ITOPUHTY KOMIIaHIg-3aMOBHUK BIINIOBIla/ibHA 3a MiZABUIEHHS KBaJidikaiii
KaJIpiB, TIPOBEIEHHS TPEHIHTIB, HABYAHHS HOBUM TEXHOJIOTisIM BUPOOHUIITBA, 110
noTpedye J0MaTKOBUX BHUTPAT, a TAKOXK 3aJydeHHS HOBUX. BakJIMBO THIKPECTUTH
Te, MO BHYTPINTHIN ayTCOPCUHT Ma€ creludiune 3HaYeHHS i He OTOTOKHIOETBHCS 13
BHYTPIITHBOTOCTIOIAPCHKUMHU BiTHOCUHAMM.
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Hocaikyioun KoprmopaTUBHUN acleKT ayTCOPCUHTOBUX BiIHOCWH, HE MOKHA
3aJIMIIATH 11032 YBATOIO i 1HII BUITAJKK, KOJM ayTCOPCUHT Oa3y€EThCsI B OCHOBHOMY
Ha KOPIOPATUBHUX BiJ[HOCMHAX 3aMOBHMKA Ta BUKOHABIIA.

Bignosizao mo 4. 1 ct. 118 IIK ¥Ykpainu rocrogapcbke ToBapuCTBO (TOBapH-
CTBO 3 00MeReHOI0 ab0 J0ATKOBOIO BiMOBIMANBHICTIO, aKI[iOHEPHE TOBAPHCTBO)
€ 3aJIe)KHUM, SIKIIO IHIIOMY (TOJIOBHOMY) TOCIOJAaPCbKOMY TOBapHUCTBY HaJeXaTh
JBaIATh a00 Oijblile BiZICOTKIB CTAaTyTHOrO KaIliTaJay TOBapUCTBA 3 0OMEKEHOI0 abo
JIOATKOBOIO BiJIMOBIJAJIBHICTIO YU ABaAIATH ab0 OijIblile BiJICOTKIB MPOCTUX aAKIIii
aKI[IOHEPHOTO TOBAPUCTBA.

Bignosigno mo 4. 1 cr. 126 'K Ykpainm aconiiioBani mianpuemcTba (Tocroaap-
ChbKi oprasizaiiii) — 1e rpyma cy0’eKTiB rocHoapioBaHHs — IOPUANIHUX OCi0, TIOB’s-
3aHUX MiXK c000I0 BiJHOCMHAMM €KOHOMiuHOI Ta/ab0 opraHizaliiiHol 3a/eKHOCTI
y ¢dopmi yuacti B craTyTHOMY Karitaji Ta/a60 ynpasiindi. KpiM 1mporo, yactunu 2
ta 3 cr. 126 T'K Ykpaiam BcTaHOBIEHO MBI (JOPMU 3a7I€KHOCTI ACOIIHOBAHUX T/
MIPUEMCTB, a caMe TIPOCTa Ta BUPINIATbHA.

Tox mocTtae MUTaHHS, SIKUN caMe BHJ ayTCOPCUHTY Oyjie TpUTaMaHHUN KOJK-
HOMY BUJLy 3JI€3KHOCTI acOIiHOBaHUX TiATTPUEMCTB, OCKIJTbKY (DAKTUYHO TepelaH s
(yHKIIiTT HA BUKOHAHHS 3/[ICHIOETHCS IHIIOMY ITIITPUEMCTBY, a HE OKPEMOMY TTi/l-
po3/lisly KoMIaHii-samoBHUKa. Ha Haiy JymKy, y BUNIQIKy XOJAUHTOBUX IPYIl Mae
MicIte BHYTPINTHIN O(ITOPUHT (SKIO PO3TAAAATA XOJAMHT, SKUH Ma€ CBOI 0YipHi
MIIIPUEMCTBA 32 MeKaMM KPalHMU-PO3TAITyBaHHSI MAaTEPUHCHKOI KoMmaHii). Takuit
camuil BUCHOBOK MOJKHA 3POOUTH, aHATI3YIOUN CUTYaIlilo, KOJH ayTCOPCHHTOBI
BiIHOCMHUM BUHUKAIOTH MK acOIIHOBAHUMM MiITPUEMCTBAMU BUPIIIATBHOI 3aJI€XK-
HOCTI Ta KoMIIaHi€o-3aMoBHUKOM. [le moB’s13aH0 i3 TuM, 1[0 KOMIIaHisI-3aMOBHUK
BOJIOJII€ KOHTPOJbHUM TMAKeTOM akKIliid, a TOMy BUHUKAIOTh Bi/[HOCUHU KOHTPOJIO Ta
iITOPSI/IKY BAHHSI.

SAK110 rOBOPUTH 1IPO 2y TCOPCUHIOBI Bi/THOCUHHU, 1110 BUHUKAIOTD Y IIPOIECi FOCIIO-
JIAPCHKOI JIIITbHOCTI acOIiOBAHOTO MIANPUEMCTBA MTPOCTOI 3aJIEKHOCTI, TO BUHUKAE
1ikaBa cuTyalis. Ile MosiCHIOETbCs TUM, IO Y Pasi IPOCTOI 3a/IeKHOCTI He BUHUKAIOTh
Bi/IHOCUHM KOHTPOJIIO Ta MiANOPSAKYBaHHS, & BUHUKAE JIUIIE MOKJIUBICTb KOMIIA-
Hii-3aMOBHUKA OJIOKYBATU TPUITHSITTS BiIMOBIIHUX PIllleHb, a TOMY acoIliiOBaHe
MIIITPUEMCTBO 3QJIMTIAETHCST BI[HOCHO HE3aJIEKHUM CTOCOBHO KOMITAHi1-3aMOBHUKA.
Tomy B 1aHOMY pa3i MU MOKEMO TOBOPUTH PO 30BHINIHIN ayTCOPCUHT i3 eJleMeH-
TaMy KOPIIOPaTUBHOIO aCIEKTY, TaK 3BaHWil TiOpuHMIA ayTcOpCcHHT. Takuii BU ayT-
COPCUHTY MOYUHAETHCS 13 30BHIITHBOTO, OCKITBKUA OTIOCEPEIKOBYETHCA YKIATaHHAM
JIOTOBOPY ayTCOPCHHIY, CIIPSIMOBAHOIO Ha BUPOOHMIITBO BiIIOBiAHOI IPOAYKILL, ane
JUTST 3MITTHEHHST BiZIHOCWH JIOTOBIPHOTO XapaKTepy KOMIIaHis-3aMOBHUK TPUIOAE
makeT akiiii KoMnanii-ayTcopcepa (acomiioBaHOTO TiIMIPUEMCTBA), TUM CaMUM
BCTYIIAIOUM y KOPIIOPATUBHI BiIHOCHHU. TakMM 4YMHOM, MOKHA TOBOPUTHU IIPO IIpa-
BOBUI 3B’SI30K, SKUI IOTOBHIOE Bi/ITHOCUHM (PiyIiapHOTO XapaKTepy, 10 3BUYAHO
JIa€ MOJKJIMBICTh KOMIIAHII-3aMOBHUKY OYTH OiJIbII 3aTHOI0 MiHIMi3yBaTH PUSHKHU
IIIO/IO0 PO3TOJIONIEHHST KOMEPITIHOI TAEMHUIT, HAJaHOI /IS HAJIEKHOTO BUKOHAHHS
BiIMOBIAHNX (DYHKITIH.
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3 OrJIsAly Ha CyYyacHWH CTaH PO3BUTKY €KOHOMIKM YKpaiHU, HaBPS/ Y MOXKJIUBO
3apa3 TOBOPUTH TIPO MOITUPEHICTh HAIIIOHATBHUX XOJIUHTOBUX KOMITaHIH, SKi MatOTh
CBOI IMIIPO3/11JIN 3a MeKaMU YKpaiHU. Y 3B’A3Ky 3 IUM JIOLIJIbHO NPUILIATH yBary
THM ayTCOPCHHTOBUM BiJIHOCHHAM, KOJIU JIOYiPHSI KOMIIaHisl, sika Oyjie BUCTYIIATH ayT-
COpPCEPOM, 3HAXO/IUThCA Ha TepUTOpPil YKpainu. To/ii MOKJIWBI /IBa MIJISIXU YTBOPEHHS
TaKol KOMIIaHii, a caMme CTBOPEHHS 30BCIM HOBOTO MiIMIPUEMCTBA IHO3EMHOIO KOMIIa-
HIi€10, @ TAKOK TIOTJIMHAHHS BKE iICHYI0UOTr0 YKPaiHChKOI'O IiIIIPUEMCTBA 1HO3EMHOIO
THK. Ile € Burigaum yid YKpaiHChKOI €KOHOMIKH, OCKIJIBKH Y TAaKOTO T IITPUEMCTBA
3'ABJIAETbCA HOBUI e)eKTUBHUI BIACHUK, 1110 MA€ MOKJIUBOCTI iHBeCTyBaTU KOLITH
Yy PO3BUTOK TaKOTO mifnpueMcTBa. Jloriuno, mo gepskaBa Mae OyTH 3allikaBjeHa
y 1IUX BiZIHOCHHAX, aJi)Ke PO3BUTOK TaKMX YKPAiHCHKUX ITANIPUEMCTB IIPU3BeE/E /10
30L/IbIIIEHHS HAIXO/KEHD Y OIOJIPKET, 3a/Iy4eHHsT IHBECTHUIII iHHOBAIIHOTO XapaKTepy,
i, IK HACJIJOK, MOKJIMBICTD 3r00M BUPOOIATH YKPATHCHKMMU KOMIIAHISIME IIPOLYK-
1110 CBITOBOTO KJacy. Taky K JyMKY IO/I0 BRKJIUBOCTI XOJJMHTOBUX KOMIIAHIN JIJIsT
HalllOHAJIbHOI eKoHOMiKkM BucyaoBmoe ¥ T. Taiina [2]. XoamuaroBa KoMIaHist SBJisie
co0010 TIOTYKHUIT CYy0'€KT i3 €IMHOIO CTPATETIEI0 PO3BUTKY Ta JAisIBHOCTI, a y 3B’A3KY
3 1M 3aKOHOJIABCTBOM Ma€ OyTH BPETyJIbOBAHO TaKi MPUBATHI iHTEPECH, SIK MIJISIXU
po30y0BH 30yTOBOI crcTeMU, (hOPMYBaHHS BUPOOHUUYO-30y TOBHUX JIAHITIOTIB TOMIO [3].

Taxum umHOM, y cUTYyaIliil, SiIKa CKJIajgacs ChOTOAHI B YKpaiHi, ayTCOPCUHT MOXKe
cTaté eeKTUBHIM 3ac000M PO3BUTKY HAIIOHAIHLHOI €EKOHOMIKW. Y 3B’SI3KY 3 UM
HAasgBHICTh AyTCOPCUHTOBUX BiJTHOCUH, SIKi MIiCTSITh K KOPITOPATUBHUM, TaK i IOTOBIP-
HUH KOMIIOHEHT, BUJIAETHCS BUTIAHUM. Taki BiIHOCUHU MOXKYTb BUHUKATH Yy (hopMi
npuabaHHs HakeTa akiliii abo CTBOPEHHS XOJAMHTY (BHYTPILIHINA ayTCOPCUHT).
SOBHIIIHI JIOTOBIPHI ayTCOPCUHTOBI BiIHOCMHU YKPAIHCHKUX MiITPUEMCTB TaKOXK
MOJKYTh OYTH BUTIIHUMU JJisI HAIiOHAJTbHOI €KOHOMIKHM, OCKIJIbKM TEePeIaHHs I[iH-
HOI KOMEPITifHOI TAEMHUIlI CIIOHYKA€ KOMITaHi0-3aMOBHUKA BCTAHOBJIIOBATH KOH-
TPOJIb HaJl ayTcopcepoM. Lle npusBoanUTh 10 BUHUKHEHHS KOPIIOPATUBHOIO aCIeKTy
B TaKUX Bi/IHOCMHAX, OCKUJIBKU 3/IICHIOETHCST MPUAOAHHS TAKETY aKIliil, M0 POOUTH
BiKe ICHYIOYi ayTCOPCUHIOBI BiZIHOCHHM GiJbII MOTYKHUMHU Ta CTBOPIOE MOKJIU-
BICTb MPOBeIEHHS 3aTaJIbHOI €KOHOMIUHOI cTpaTerili Ha PUHKY. BaXXJIUBUM € Te, 10
BIJTMBATH Ha TPOIECU BHYTPIMMHBOTO AyTCOPCUHTY MOXKJWBO JIMIIIE Yepe3 BILJIUB
Ha XOJIZIMHTOBY KOMIIAHIIO, OCKIJIBKYM XOJAMHTOBI 00’€HAHHST OCSATAIOTH TAKOTO
CTyTeHd KOHIIEHTPAIlil KaliTamxy, B IKOMY XOJIJIMHTOBA KOMIIaHisl BUKOHYE (DyHKITiT
YIIPABJISIOUOTO 1IEHTPY, 1110 BUMAra€e BJIACHOI IIPOTPaMH i cTpaTerii pO3BUTKY. A TOMY
Taka cTpaTerisd PO3BUTKY (PaKTHUUHO € TaK 3BAHOIO «BHYTPINTHBOIO TOCHOIAPCHKOIO
CIIPaBOIO» XOJAMHTOBOI Tpymu. Tomy i npuabaHHs KOPIOPAaTUBHUX TIPaB, 1 BKJIO-
yeHHs (TIOTIMHAHHS) ayTcopcepa B XOJIWHTOBY TPYNy M03BOJSIOTH BUPITIATH
MUTAHHS 3alHATOCTI BUPOOHUYMX TIOTYKHOCTEH, a TAKOK PO3BUHEHHST BUPOOHUYO]
6asu. Kpim ixmioro, y pasi npugbaHHsi KOPIOPATUBHUX MPAB BIACHUKOM TaKUX MPaB
€ BiTuM3HsAHA 0c00a, KA (DaKTUYHO MA€ MpaBa YIPABIIHHS KOMITAHI€I0, BIACHUKOM
KOPIIOPATUBHUX TIPaB sIKOI Taka 0coba €. A 1ie CTBOPIOE Bi/IOBI/IHI TepeyMOBH JIJIst
BUHUKHEHHS Ta PO3BUTKY KJIACy HalliOHAJIbHUX IHBECTOPIB Ta MEHE/KEePiB, N0 3/1aTHI
eeKTUBHO yIpaBisT 6i3HeCOM. AJie TIOCTAE TIUTAHHST Bi/IIIOBITHOT TIPABUJILHOI JIep-
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JKaBHOI €KOHOMIUHOI TIOJIITUKY 71 CTUMYJIOBAHHS TaKUX BiJIHOCUH 1 JOCATHEHHSI
HeoOXiHOTO edeKTy.

Y cBOIO Yepry 30BHIlIHIN ayTCOPCUHT, 0COOJIUBO 32 YMOBHU, KOJU KOMIIAHi-
eo-3aMoBHUKOM € iHodemHa THK, a ayTcopcepom — BiTumM3HsSHE TiATTPUEMCTBO,
3 TOYKH 30Dy 3MII[HEHHSI HAIIOHAJHLHOI €KOHOMIKH ISl CUTYallisl A€ OiIbIN MHUPOKI
MOSKJIMBOCTI JIJIS lepsKaBy CTUMYJIIOBATH MiIBUIIEHHST e()eKTUBHOCTI Takoi (hopMu
crmiBrpaili. OToX PO3BUTOK Pi3HOMaHITHUX (POPM ayTCOPCUHTOBUX BiJIHOCHH, IO,
30KpeMa, € MPOTPECUBHIM YMHHUKOM iHTerpailii HalioHaIbHUX TOBaPOBUPOOHUKIB
JIO CBITOBO1 €KOHOMIKH, /10 KJIIOUOBUX JpaiiBepiB eKoHOMiuHOTO po3BUTKY — THK,
noTpebye po3poOKHU YiTKOI €KOHOMIUHOI TOJITUKHY B ITili cdepi, a TaKoK po30yI0BU
rOCIIOIAPCHKO-TTPABOBUX 3aCO0IB CTUMYJIIOBAHHSI ayTCOPCUHTY B HAI[iOHATBHOMY
3aKOHO/[ABCTBI.

Bucnoexu.

1. 3ajexkHo Bij crocoby opraHisaliii CIiJIbHOI AiSIBHOCTI BUOKPEMJIIOIOTD JIBa
BU/IM ayTCOPCUHTY — 30BHIIIIHII Ta BHYTPilIHINA.

2. 3aye;XHO Biji HASBHOCTI KOPIIOPATUBHUX TPaB MiXK KOMIIAHIE€I0-3aMOBHUKOM
Ta BUKOHABIIEM, a TaKOX MICIlS PO3TAlLyBaHHS BUKOHABIS, Ay TCOPCUHT MOMIJISIOTH
Ha BHYTPINTHIN O(MIIOPUHT Ta OMITOPHUI ayTCOPCHUHT.

3. [cHyIOTH TPW OCHOBHI MIISXW BUHWKHEHHS ayTCOPCUHTOBUX BiTHOCUH KOP-
MIOPAaTUBHOTO XapaKTepy: CTBOPEHHS KOMIIAHI€EI0-3aMOBHUKOM CBOTO BJIACHOTO IIi/I-
MPUEMCTBA, MPUAOAHHS KOMITAHIEI0-3aMOBHIUKOM 1HIIIOTO MiAMPUEMCTBA, & TAKOXK
npuabaHHs MAKeTy aKIliil 1HIIOro MiAMPUEMCTBA, 10 HAAACTh MOKJIMBICTH MOOYILY-
BaTH BiJIHOCUHU KOHTPOJIO CTOCOBHO 1[HOTO MiIITPUEMCTBA.

4. Y pasi XoJAMHTOBUX TPYT MA€E Miclle BHYTPINTHIN OMIOPUHT (KO PO3TJIs-
JIATU XOJIJIMHT, SIKWM Ma€ CBOI JIOYiPHI MiJIITPUEMCTBA 32 MeKaMu KpaiHU-PO3Tallly-
BaHHsI MaTEPUHCHKOI KoMITaHii). Takuii ske BUCHOBOK MOKHA 3POOUTH, aHATI3YI0uN
CUTYyaIli10, KOJIM ayTCOPCUHTOBI BI/[THOCMHN BUHUKAIOTh MiXK acOIiiOBAaHUMU TTi/IITPHU-
€MCTBAMU BUPINIATIBHOI 3aJIE3KHOCTI Ta KOMITaHi€0-3aMOBHUKOM. e 1mos’s3aH0 3 THM,
1[0 KOMIIaHig-3aMOBHUK BOJIO/IIE€ KOHTPOJBHUM ITaKeTOM aKIliii, a TOMy BUHUKAIOTh
BiTHOCTHW KOHTPOJIIO Ta TiAMOPSIKYBAHHS.

5. Y BUNAJKY ayTCOPCUHTOBUX BiHOCHH, 1[0 BUHUKAIOTH y IPOIIECi roctorap-
CBKOI JIISIJIBHOCTI acOIiiOBAHOTO MiJIIIPUEMCTBA ITPOCTOT 3AJI€KHOCTI, MA€E MicClle 30B-
HIITHIN ayTCOPCUHT i3 eJleMeHTaMi KOPIOPAaTHBHOTO aCIeKTY, TaK 3BaHWiA, TiOPUIHIIT
ayTcopcrHT. OCKIJIBKM y pa3i TMPOCTOi 3aJIe3KHOCTI acOIiHOBAHUX TIATTPUEMCTB He
BUHUKAE BiTHOCUH KOHTPOJIIO Ta MiATOPSIAKYBAHHS, a TOMY BUKOHABEI[h 3aTUIITAETHCS
Bi/IHOCHO HE3aJIeXKHUM BiJl KOMIIaHi1-3aMOBHUKA.

6. Ti6puaHi ayTCOPCUHTOBI BiIHOCUHU JO3BOJISIIOTH TOBOPUTH TIPO MTPABOBUI
3B’S30K, SIKWH IOTIOBHIOE BITHOCWHY (Di[y1liapHOTO XapaKTepy, 10 HAJA€ MOKINBICTD
KOMITaHii-3aMOBHUKY OyTu OiJIbII 3/[aTHOIO MiHIMI3yBaTH PU3WKHU OO PO3TOJIO-
IMEeHHS KOMEPIIHOI TAEMHUII, HAJlaHOI JIJId HAJEKHOTO BUKOHAHHS BiJIIIOBITHUX
byHKIIiil.

7. BuyTpinmHiii ouopuHT J03BOJISIE BUPINTYBATH 3aB/IaHHA JEP:KaBHOTO 3Ha-
YeHHSI, a caMe 3allHSATICTD, 3arpy3Ka BUPOOHMYMX MOTY;KHOCTEH, a TAKOK PO3BUTOK
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BupoOHMYOi Gazu. Kpim iHImoro, y pasi npugbaHHs KOPHOPATUBHKX MPAB BJIACHUKOM
TAKUX MPaB € BITYM3HSAHA 0c00a, sTKa (haKTHMIHO MA€ MpaBa yIPABIiHHSI KOMITAHIEO,
BJIACHUKOM KOPITOPATUBHUX IPaB sIKOi Taka ocoba €. A TOMY Iie CTBOPIOE BiMOBIIHI
nepeyMOBY JIJIsT BUHUKHEHHSI Ta PO3BUTKY KJacy HalliOHAJTbHUX iHBECTOPIB Ta
MEHEJIKEPIB, SIKi 371aTHI e()eKTUBHO YIIPABJISATH Gi3HECOM.

8. OdopHuii ayTCOPCHHT HaAa€ GiIbII MHUPOKI MOKIUBOCTI MO0 3MilTHEHHS
HaIllOHAJIbHOI eKOHOMIKM, 0COOJIMBO, KOJIM KOMIIAHIEI0-3aMOBHUKOM BHUCTYIIA€ 1HO-
zemua THK, a ayTrcopcepom — BiTYUBHSTHE MTi[IIPUEMCTBO.

9. AyTCOPCUHTOBI Bi/IHOCUHU BKJOYAKOTh €JeMEHTH 30BHIITHbOEKOHOMIYHOTO
xapaktepy (iHO3eMHe iHBeCTYBaHHS, KOPIIOPATUBHE YIIPAaBJIiHHSI, KOHIIEHTPAIlil
KarTasy), Taki BiIHOCMHU MaloTh OyTH 00’€KTOM MPABOBOTO Ta 3aKOHOAABYOTO PETy-
JIFOBAHHSI, 8 TAKOXK €KOHOMIYHOI i TOCTIOAapChKOI MOMTHKY. BoHE cTatoTh 06’€KTOM
i IHCTPYMEHTOM CTUMYJIIOBAHHS T'OCIIOJADCbKUX BiZIHOCUH 13 MYJIBTUILTIKAI[IHHUM
edekToM.

10. CyrreBi Henomikn 3akony Ykpainu «IIpo xomauHroBi kommnanii B Ykpaidi»
€ TEePEIKO/I0I0 JIJIst PO3BUTKY TaKUX BiTHOCHH, a TOMY Ma€ OyTH po3pobJieHe Tpe-
MeTHE i CUCTEMHE 3aKOHO/IABCTBO 3 METOIO0 BILJTMBY Ha Pi3HI acleKTH, B TOMY YUCJI
i1 Ha MaKPOEKOHOMiYHi IIPOIECH.

Comcok JiTepaTypu:

1. Anuxun b. A., Pynas U. JI. Ayrcopcunr u ayrctaduHr: BbICOKME TEXHOJIOTHI MeHEePKMEHTa
yueb. mocobue. 2-e usn., mepepab. u gor. Mocksa : MTHMOPA-M, 2009. 320 c. (Bsiciiee o6pasoBanue).

2. Taiina T. 10., Jlazopko M. €. BB fistibHOCTI MiZKHAPOAHUX KOMIIAHil YKPAiHCHKOTO TTIOXO-
JUKEHHsT Ha eKOHOMIKY Ykpainu. Egexmusna exonomixa. 2016. Ne 5. URL: http://www.economy.nayka.
com.ua/?0p=1&z=4966 (nara 3sepuenns: 05.02.2019).

3. 3aguxaiino /[. B. Tocmomapchko-mpaBoBa MOJMTHKA 100 00’€IHAaHb acoIiiiOBaHUX TTANPH-
€MCTB XOJANHTOBOTO TUTY. Bicnux Hayionamwiozo ynisepcumemy «IOpuduuna axademis Yipainu imeni
Apocaasa Myodpozos. Cepisi: Exonomiuna meopis ma npaso. Xapkis, 2012. Ne 2. C. 119-130.

4. 3apuxaiino J[. B. Xomaunrosi o6’ eqranis sk opMa KOHIIEHTPaIlii €KOHOMIYHOI BAAIN: TIpa-
BoBi noswuttii. FOpucm Ykpainu. 2013. Ne 4. C. 50-57.

5. 3apuxaitno /I. B. IlpaBoBi 3acagu ¢dhopmyBaHHsI Ta peasizaifii eKOHOMIYHOI TIOJITHKY Jiep-
JKaBU : aBToped. muc. ... a-pa opu. Hayk : 12.00.04 / Ham. yu-t «IOpun. akaa. Ykpainu im. dpocnasa
Mynporo». Xapkis, 2013. 38 c.

6. Kanenmxsan C. O. AyTcopcuHT U JieJIeTUPOBaHMe MOJHOMOYHUIN B /IeITeNbHOCTH KOMITAHUI.
Mocksa : [lesno, 2003. 178 c.

7. Kemnep T. Konreniuy XoIuHra: Opranu3aliiioHHble CTPYKTYPBI U yIIpaBjieHue / 1ep. ¢ HeM.
H. M. /IByxmmepctHoBoii ; mox obmr. pea.: [O. I1. Pyanesa, P. M. Tpunesa. 2-e nepepab. n aKTyaJusup.
K BbIIL B Poccun uzn. O6uunck : TTIUIIK, 1996. 311 c.

8. Jlykau 1. B. IIpaBoBe cranoBwuine XOJIIMHTOBUX Kommauiil : MoHorpadis. Kui : IOpinkom
Turep, 2008. 240 c.

9. Jlykau 1. B. [IpaBoBe cranoBuille XOJJMHTOBUX KOMITaHiii 32 3aKOHOZABCTBOM YKpPAiHW : aBTO-
ped. auc. ... kauxa. fopua. Hayk : 12.00.04 / Kuis. nam. yu-t im. Tapaca [leBuenka. Kuis, 2007. 18 c.

10. IIcapesa H. IO. CoBepiiiencTBoBanme XOJAUHTOBBIX OTHOIIEHUI B IPOMBINIITIEHHOCTH Poccun
(TeopeTnyeckue U METOJMUYECKHE acleKThl) : aBroped. Auc. ... [-pa akoHoM. Hayk : 08.00.05 / Akaj.
Tpyaa u coir. otHomrenuii. Mocksa, 2003. 31 c.

11. Craguuk K. O. IIpobiemu mpaBoBOro 3abe3nevdeHts XOJIIMHIOBUX BiAHOCHH y cdepi rocmo-
napioBanus. Bicnux Hayionanwiozo yuieepcumemy <IOpuduuna axademis Yipainu imeni AHdpocrasa
Myopozos. Cepis : Exonomiuna meopis ma npago. Xapkis, 2014. Ne 4. C. 170—179.

68 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2019. Bun. 144



Kocinoea K. C. [Tpasosi popmu aymcopcuHz08ux 8i0HOCUH: KOpNOpamusHuUl acnekm

12. ITpaBosast Mmozenb xosaunra st Poccuu / C. C. Cynaxum u ap. ; Hentp npobiem. ananusa
u roc.-ynp. npoexktupoBanust. Mocksa : Hayu. axcneprt, 2012. 280 c.

13. XefiByn /I5x. B. AyTcopcunr. B momckax KOHKYpPeHTHBIX TIPEUMYTIECTB : [mep. ¢ anri]|. Mocksa :
Buneamc, 2004. 176 c.

14. Global Industry Analysts, Inc. A Worldwide Business Strategy & Market Intelligence Source.
URL: http://www.strategyr.com/methodology.asp. (Last accessed: 05.02.2019).

15. Yepnbimosa H. A. YmpaBieHueckuil ydeT W ayauT JOXOMOB M PACXOAOB B XOJIMHTOBBIX
CTPyKTypax : aBToped. auc. .. kanja. skonom. Hayk : 08.00.12 / CapaToB. roc. cOIl.-9KOHOM. YH-T.
Caparos, 2008. 20 c.

16. lllutkmaa U. C. IlpaBoBoe perynmpoBanue OpraHW3allnyd W JESTETBHOCTH XOJIUHTA Kak
(bOpMBI IIPEAIPUHUMATEILCKOTO 00be/IMHEHMS © aBToped. auc. ... A-pa opu. Hayk : 12.00.03 / Mock.
roc. ya-t um. M. B. Jlomonocosa. Mocksa, 2006. 54 c.

17. Huen W. H. An Enterprise Perspective of Software Offshoring. Proceedings of the 36th ASEE/
IEEE Frontiers in Education Conference. San Diego, 2006. P. 17-22.

18. Gutman’s John E.C.O. Holdings / Inter-American Development Bank. Washington, 2001.
252 p.

19. Prikladnicki R., Audy J. L. N. Comparing Offshore Outsourcing and the Internal Offshoring
of Software Development: A Qualitative Study. URL: https://aisel.aisnet.org/amcis2009,/680 (Last
accessed: 05.02.2019).

References:

1. Anikin, B.A., Rudaja, I.L. (2009). Autsorsing i autstaffing: vysokie tehnologii menedzhmenta.
Moscow: INFRA-M [in Russian].

2. Ghajda, TJu., Lazorko, M.Je. (2016). Vplyv dijaljnosti mizhnarodnykh kompanij ukrajinsjkogho
pokhodzhennja na ekonomiku Ukrajiny. Efektyona ekonomika — Efficient economy, 5. URL: http://
www.economy.nayka.com.ua/?op=1&z=4966 [in Ukranian].

3. Zadykhajlo, D.V. (2012). Ghospodarsjko-pravova polityka shhodo ob’jednanj asocijovanykh
pidpryjemstv kholdynghovogho typu. Visnyk Nacionaljnogho universytetu <Jurydychna akademija
Ukrajiny imeni Jaroslava Mudroghos. Serija: Ekonomichna teorija ta pravo — Bulletin of the National
University “Yaroslav the Wise Law Academy of Ukraine”. Series: Economic theory and law. Kharkiv, 2,
119—-130 [in Ukranian].

4. Zadykhajlo, D.V. (2013). Kholdynghovi ob’jednannja jak forma koncentraciji ekonomichnoji
vlady: pravovi pozyciji. Juryst Ukrajiny — Lawyer of Ukraine, 4, 50—57 [in Ukranian].

5. Zadykhajlo, D.V. (2013). Pravovi zasady formuvannja ta realizaciji ekonomichnoji polityky
derzhavy. Extended abstract of Doctor’s thesis. Kharkiv [in Ukrainian].

6. Kalendzhjan, S.0O. (2003). Autsorsing i delegirovanie polnomochij v dejatel’nosti kompanij.
Moscow: Delo [in Russian].

7. Keller, T. (1996). Koncepcii holdinga: organizacionnye struktury i upravlenie. Obninsk:
GCIPK [in Russian].

8. Lukach, L.V. (2008). Pravove stanovyshhe kholdynghovykh kompanij. Kyjiv: Jurinkom Inter
[in Ukrainian].

9. Lukach, 1.V. (2007). Pravove stanovyshhe kholdynghovykh kompanij za zakonodavstvom
Ukrajiny. Extended abstract of candidate’s thesis. Kyiv [in Ukrainian].

10. Psareva, N.Ju. (2003). Sovershenstvovanie holdingovyh otnoshenij v promyshlennosti Rossii
(teoreticheskie i metodicheskie aspekty). Extended abstract of Doctor’s thesis. Moscow [in Russian].

11. Stadnyk, K.O. (2014). Problemy pravovogho zabezpechennja kholdynghovykh vidnosyn u
sferi ghospodarjuvannja. Visnyk Nacionalinogho universytetu <Jurydychna akademija Ukrajiny imeni
Jaroslava Mudrogho». Serija: Ekonomichna teorija ta pravo — Bulletin of the National University “Yaroslav
Mudryi National Law University”. Series: Economic theory and law, Kharkiv, 4, 1770—179 [in Ukrainian].

12. Sulakshin, S.S. et al. (2012). Pravovaja model’ holdinga dlja Rossii. Moscow: Nauch. jekspert
[in Russian].

ISSN 2414-990X. Problems of legality. 2019. Issue 144 69



TOCIOAAPCBHKE ITPABO

13. Hejvud, Dzh.B. (2004). Autsorsing. V poiskah konkurentnyh preimushhestv. Moscow: Vil’jams
|[in Russian].

14. Global Industry Analysts, Inc. A Worldwide Business Strategy & Market Intelligence Source.
URL: http://www.strategyr.com/methodology.asp.

15. Chernyshova, N.A. (2008). Upravlencheskij uchet i audit dohodov i rashodov v holdingovyh
strukturah. Extended abstract of candidate’s thesis. Saratov [in Russian].

16. Shitkina, 1.S. (2006). Pravovoe regulirovanie organizacii i dejatel'nosti holdinga kak formy
predprinimatel’skogo ob’edinenija. Extended abstract of Doctor’s thesis. Moscow [in Russian].

17. Huen, W.H. (2006). An Enterprise Perspective of Software Offshoring. Proceedings of the 36th
ASEE/IEEE Frontiers in Education Conference. San Diego, 17—-22.

18. Gutman’s, John E.C.O. (2001). Holdings. Washington.

19. Prikladnicki, R., Audy, J.L.N. Comparing Offshore Outsourcing and the Internal Offshoring of
Software Development: A Qualitative Study. URL: https://aisel.aisnet.org/amcis2009,/680.

Kosinova K. S., Postgraduate Student of the Department of Economic Law, Yaroslav Mudryi
National Law University, Ukraine, Kharkiv.
e-mail : mskosinoval0@gmail.com ; ORCID 0000-0002-5993-6511

Legal forms of outsourcing relationships: the corporate aspect

The present article is concerned with analysis of outsourcing relationships, which are complicated by
the acquisition of corporate rights over the outsourcer for assigning relations of intended, controlled and
long-term nature. The author performed analysis the distribution of outsourcing relationships depending on
the way of organization of economic activity and the selection of such types of it, both onsite and offsite.
The analysis of the legislation of Ukraine regulating the activities of holding companies in Ukraine is made
in order to analyze and highlight the specific features of outsourcing relations from the point of view of
the corporate aspect. In addition, the author analyzed the features by which it is necessary to distinguish
of fshore outsourcing from internal offshoring. The author investigates the positive and negative aspects that
may be encountered by the customer company when using internal of fshoring in their economic activities.
The author made an analysis and comparative characteristics of other cases of application of outsourcing
relations based on corporate relations, namely in the process of economic activity of associated enterprises of
a simple and decisive dependence, and also their significant differences are established. The so-called hybrid
type of outsourcing relationship, which occurs in the event of outsourcing relationship based on the contract,
which are subsequently reinforced by the corporate aspect and leads to the emergence of a legal relationship
that complements the fiduciary nature, is highlighted. Among other things, the author has established and
analyzed the economic and legal policy of the state in the direction of encouraging outsourcing relations
arising both on a corporate and on a contractual basis, and also noted the importance of developing appro-
priate government policy to solve macroeconomic problems. Such problems are, for example, employment,
capacity utilization rate, as well as technology level increase of production base. The necessity of legislative
acts drafting in order to influence on various aspects of outsourcing relations has been established.
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HEOBI'PYHTOBAHA BIAMOBA Y MPUAHSATTI
HA POBOTY: NOHATTA, CYTHICTb, NPABOBI HACAIAKM

Asmop suxo0umy i3 mozo, w0 8 CYUACHUX YMOBAX NPAYIBHUK NOBUHEH 6I0N08I0AMU BUCOKUM BUMO-
eam 00 npogpecionanismy i Komnemenmmocmi, snanv i 00ceioy, ocoducmux, 0L06Ux i (isuunux SKocmeil.
IIpogpecitino-0dinosi sxocmi € cyxynmicmio npogecitinux 3acobis, 3a 00NOMO2010 AKUX NPAUIBHUK MAE 3MO2Y
SKICHO 1 CB0EUACHO BUKONYBAMU NOKAAOEHT Ha Hb020 MPYdosi Pynkuii. /Toeedeno, wo 00HicI0 i3 20106HUX
eapanmiii npu yxaadenni mpyodosozo 002080py € 3a60pPona HeOOTPYHMOBANHOT GIOMOBU Y NPUIHSMMI HA
pobomy. Ocmans mpaxmyemvpcsi Sx HEMOMUBOBANA AGO MOMUBOBANA 3 NOCULAHHIM HA 0OCMABUNIL, WO He
nanexcamv 00 nPoeciiino-0osux sKoCmel npauieHuxa, 6iomoea podomodasls NPAUIBHUKY 6 YKIaoeHHi 3
HumM mpyo0o6ozo 002080py. O6CMOIEMBCSL NO3ULIA U000 3aKOHO0ABY0Z0 3AKPINIEHH HOPMIL, 3 SIK0I0 POOO-
mooaseyb modxce GIOMOGUMU NPAUIBHUKY Y NPULIHSMMI Ha POOOMY Juwe iy MaKux sunadkax: a) eiocym-
Hicmb akanmuux pobouux micup; 6) nedocmammuicmv abo ei0cymuicmo HarewHHOi Kearigixauii y ocoou,
AKULL GIAUMOBYEMBCS. HA POOOMY; 8) HAAGHICIL 0OMEINCEHD, YCMAHOBICHUX 3AKOHOOABCINBOM U000 NpPU-
tiomy na pobomy; z) HAsEHICMb 0OMENCeHD 34 MCOUMHUMU NOKASHUKAMU. Y 8CIX THIUUX BUNAOKAX 6I0MOBY
Y NPauesIauUmy8anHi NPAuieHUKa cuio 88axcamu maxkoio, wo cynepedums mpyoosomy 3aKkoH00ascmey.

KiouoBi cioBa: mpaBo Ha Tpaifio; ¢BoGoa TPYAOBOTO JOTOBOPY; TPAIiBHUK; POOOTOAABEIID;
NPUIHATTS Ha PoOOTY; npodeciiHO-I0BI SIKOCTI; HeOOTPYHTOBaHA BiAMOBA.
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HeoG6ocHoBaHHbIIi OTKa3 B IpHeMe HA PaboTy: MOHSTHE, CYIIHOCTD, MPABOBBIE TOCIIEACTBUS

Asmop ucxooum u3 moeo, umo 6 COBPEMEHHVIX YCIOBUAX PAOOMHUK O0NHCEH OMBEUAMb BbICOKUM
mpebosanusim, npedvABIACMbIM K €20 NPODECCUOHATUSMY U KOMNETEHMHOCNL, SHAHUAM U ONbIMY, Uy~
HbIM, 0en06vim U pusuveckum xauecmsam. IIpogpeccuonanvno-denosvie kauecmea si6ASI0MCsS. COBOKYNHO-
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CMbI0 NPOPDECCUOHATLHBIX CPEOCNE, € NOMOUBIO KOMOPLIX PAOOMHUK UMEET 603MONICHOCTD KAUECMBEHHO
U CB0EBPEMEHHO BLINOTHSMD B03NONCEHHYIO HA Hezo mpydosylo pynkyuio. /lokazano, umo 00HoOU U3 21as-
HOLX 2apanmuil npu 3aKaoueHul mpyoosozo 002060pa AGIACMC 3anpem HeodOCHOBANH020 OMKA3A 68 NPU-
eme na patomy. IlocreOnuii mpaxmyemcst Kax HeMOMUBUPOBAHHBLTL UL MOMUBUPOBAHHBLIL CO CCOLIKOU Ha
00CMOosImenIvCmea, He OMHOCAUUECS. K NPOPDECCUOHATLHO-0eI08bIM Kauecmeam pabomnuxa, omxas paoo-
modameist pabOMHUKY 6 3aKIUeHUU ¢ HUM mpydosozo dozosopa. Omcmausaemecs no3uLyusl 3aKoHo0a -
MeNbHOZ0 3AKPENIeHUS. HOPMbL, 3 KOMOPOL pabomooameib MOJCem OmKa3amy pabomnuxy 6 npueme na
pabomy auuLy 6 CLeOYOUUX CAYUasxX: a) OMCYmMCemeue 6aKanmuvlx padouux mecm; 6) HedoCmamouHocmy
WU OMCYMCMEUe HAOLEHCAULeU KEAIUDPUKAUUU Y UL, YCMPAUBAIOU,E20CS HA PAbOMy; 8) HAUYUEe 02pa-
HUMenUl, YCMAanoBIeHHbIY 3AKOHOOAMEIbCMEOM OMHOCUMENLHO NPUEMA HA PAbOmy; 2) HaTudue 0ZpaniL-
uenuti no MeOUYUHCKUM nokazamensm. Bo 6cex unbix cayuasx omkas 6 mpyooycmpoucmee padomuuxa
credyem cuumamo makum, Komopwiil npomusopeuum mpyootomy 3aKoHo0amescmey.

KioueBbie cioBa: mpaBo Ha TPy/; CBOOOZA TPYAOBOTO JOTOBOPA; PabOTHUK; PabOTOMATEND;
npreM Ha paboTy; mpodecCHOHATBHO-/IETIOBbIE KauecTBa; He0OOCHOBAHHBII OTKA3.

Bcmyn. Tlopsn i3 BiabHuM BUOOPOM BUILY TPYAOBOI AisIBHOCTI, Oe3miar-
HUM CIIPUSIHHSIM JI€P/KaBHOIO CJIy:KO0I0 3aliHATOCTI Y MiAG0PI HMiAXoAsIoi poboTu
i HACTYIHOMY TIpalleBJAIITYBaHHI BiZAMOBIHO 0 MOKJUKaHHS, 3A10HOCTEH, TIPO-
(deciitHol MiAroTOBKH, OCBITH, 3 ypaxXyBaHHAM CYCIIIbHUX MOTPed, HaJaHHIM M-
MIPUEMCTBAMU, YCTAHOBAMM, OPraHi3allisiMUA BiJIMOBIIHO /10 iX MTOMEPEIHbO MOJAAHNUX
3asiBOK poOOTH 32 (haxoM BHUITYCKHMKAM JIePKaBHUX 3aKJIa/iB BUIIOI OCBITH i TIPO-
(deciiiHMX HAaBYAJIbHO-BUXOBHUX 3aKJIaiB, O3IIaTHUM HaBYaHHAM 6e3pOOITHUX
oci6 HoBMX mpodeciii, MepeniroTOBKOI0 B HaBYAJIbHUX 3aKJazax abo y cucremi
JepsKaBHOT CITy:KOM 3aiTHSITOCTI 3 BUILIATOIO CTUIIEH/Ii], KOMIIEHCAIIEIO, BiIIIOBITHO
JI0 3aKOHO/JABCTBA, MaTePiaJibHUX BUTPAT y 3B’SI3KYy 3 HAIPABJIEHHIM Ha POOOTY
B IHIIY MiCIeBICTb /lep:KaBa TaKOXX TapaHTye Ipalle3/laTHUM T'pPOMajisiHaM, SKi
MOCTIIHO TIPOKUBAIOTH HA TEPUTOPIi YKpaiHu, TPABOBUIT 3aXUCT Bil HEOOIPyHTOBA-
HOI BiZIMOBH ¥ IPUUHSATTI HA POOOTY i HE3AKOHHOTO 3BIJIbHEHHS,  TAKOK CIPUSTHHS
y 36epeskerHi icHyto4oi pobotu. I1po 1ie fizmersbest y ct. 5-1 «TapanTii 3a0e3nedeHHst
IpaBa TPOMa/IgH Ha mpaioy riaBu | «3arambHi nosoxenssy» K3nll Ykpainm [1].
«3ab0pPOHSIETHCST HEOOIPYHTOBAaHA BiJIMOBA y MPUITHATTI Ha poboTy. BimosiaHo 10
Koncruryiii Ykpainu Oyab-sake mnpsame abo Henpsime oOMesKeHHs IIPaB uM BCTa-
HOBJIEHHST TIPSAMUX a00 HETPSMUX TlepeBar Mpu YKJIAAeHHi... TPYI0BOTO JIOTOBOPY
3aJIe5KHO BiJl TOXO/IKEHHS, COIIaJIbHOTO 1 MAalfHOBOTO CTaHY, PACOBOI Ta HAITIOHAJIBHOI
HaJIEKHOCTI, CTaTi, MOBH, MOJITUYHUX MOTJAAIB, PEJITIHHUX TTepeKOHAHb, YJIEeHCTBA
y 1podeciiiHiil cijmi un iHmoMy o0’eaHaHHI IPOMaJIsgH, POLY 1 XapaKTepy 3aHSTh,
MiCITd TTPOXWBAHHS HE JIOMYCKAEThCSA. BUMOTHM TIOA0 BiKY, piBHS OCBITH, CTaHy
3/I0POB’s TIpAIliBHUKA MOXKYTb BCTAaHOBJIIOBATHCH 3aKOHOJABCTBOM YKpaiHU», —
3aikcoBano y cr. 22 116010 X Kojekcy. 3axuct Biji AucCKpuMiHailii y cepi 3alins-
TOCTi, HEOOIPYHTOBAHOI BiIMOBM y HaliMaHHi Ha poOOTY i HE3aKOHHOI'O 3BiJIbHEHHSI
BU3HAIOTHCSI TAKOK JIEPKaBHUMHU TapaHTissMu y cdepi 3aiiHsgTocTi HaceseHHs (CT. S
3akony Ykpainu «IIpo saitnsaricts HacesenHst» [2]). OqHak HI y 1UX, HI B iHIINX
YUHHUX MI)KHAPOAHMX 1 HAIliOHAJIbHUX 3aKOHOJABUMX aKTaX, 110 BIIOPSIKOBYIOTb
TPY/OBI i TTOB’$13aHi 3 HUMW BiJIHOCUHU, YiTKOI BIJIIOBI/Ii HA MUTAHHS, IO PO3YMITH
il HeOOIPYHTOBAHOIO BiZIMOBOIO y MPUITHATTI Ha poOOTY Ta, BIAIOBIAHO, KA Bij-
MOBa € 0OTPYHTOBAHOIO, HE 3HAXOANMO.
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AHaJni3 jiTepaTypHUX JaHUX i MOCTAaHOBKa 3ajiavi JOCHi/KeHHs. Teopern-
KO-TIPUKJIAIHA TTPOOIeMa YKIaJIeHHsT TPYIOBUX JOTOBOPIB OyJia i 3a/INIIAETHCS TIPE/T-
METOM HAyKOBOTO JIOCJI/DKeHHS] BYUCHUX-TPY/IOBUKIB IIPOTSATOM TPUBAJIOTO IEPIOLY.
V pisHuii yac K il po3poOKOIO 3arajoM, Tak i OKPEMKX aCHeKTiB 3allMaInch Ta,/abo
nposoBKyIoTh 3aiiMaTuch M. I. Anekcanapos (M. H. Aleksandrov), E. M. Bon-
napenko (E. M. Bondarenko), B. {. Bypsik (V. Ya. Burak), B. C. Benexikros
(V. S. Venediktov), B. A. Tmosman (V. A. Hlozman), K. M. Iycos (K. M. Husov),
O. 10. Ipo3x (O. Yu. Drozd), B. B. Kepnaros (V. V. Zhernakov), C. O. Isanos
(S.0. Ivanov), M. I. Tammua (M. 1. Inshyn), P. I. KoBanenko (R. I. Kovalenko),
0. O. Kosanenko (O. O. Kovalenko), B. JI. Kocriok (V. L. Kostiuk), A. O. MosBuau
(A. O. Movchan), P. 3. Jlismume (R. Z. Livshyts), C. C. Jlykam (S. S. Lukash),
1. . HMumunenko (P. D. Pylypenko), B. O. IIponescokuii (V. O. Protsevskyi),
O. I ITpouescrkmii (O. 1. Protsevskyi), B. A. Pumap (B. A. Rymar), A. M. Ciocap
(A. M. Sliusar), O. B. Cmupsnos (O. V. Smyrnov), €. B. Xoxsos (Ye. B. Khokhlov),
I. I. Yanumesa (H. I. Chanysheva), I. ®. Illepuienesuu (H. F. Shershenevych),
O. M. dpomrerko (O. M. Yaroshenko) Ta iH.

OpnHak, He3Ba)Kalouy Ha OTPUMAHI IIUMU H iHIUMA (HaxiBISIMUA Y TIAPUHI TPY/I0-
BOTO TIpaBa BaroMi HayKOBi pe3yabTaTil Ta ¢(popMyJIbOBaHI TPAKTUYHI PeKOMEH/IAIT,
B YKpaini HeMa€e (HaBiTh Ha PiBHI cTaTell y cepHo3HNX (PaXxOBUX BUIAHHIX) CHCTEM-
HOI HayKOBOI poOOTH, IPUCBAYEHOI CYTHOCTI HEOOIPYHTOBAHOI BiAMOBHU Y IPUAHATTI
Ha poOOTY, ii HETATUBHUM COIIATbHO-€KOHOMIYHIM i TTPABOBUM HACJIIIKAM JIJIST CTO-
piH TPYZOBUX TIPABOBITHOCKH, a TAKOXK MLISIXaM 3a100IiraHHs Y1 TO[0JAHHST TbOTO
HEraTUBHOTO SIBUIIA.

Mema ma 3ae0anns docaidxncenns. Y Mexax 1iei my6Jtikaitii ciipoOyemMo Ha
MiICTaBl MI>KHAPOIHUX 1 HAI[IOHAJIbHUX 3aKOHO/IABUMX aKTIB y cepi mparii, MpaKTUKN
iX 3acTOCYBaHHS, BUCHOBKIB Ta iJiell BITYM3HIHUX i 3apyOisKHUX yueHUX 3'sicyBaTu
CYTHICTb i TIpaBOBY TIPUPO/LY HEOOIPYHTOBAHOI Bi/IMOBM y HaliMaHHI Ha poboty. [ist
I[bOTO BBa)Ka€MO 3a HeoOXimaHe copmysmioBaTu aediHiliio BiAMOBIAHOI TPaBOBOI
KaTeropii, okpecauTu ii CyTTEBI O3HAKHU, a TAKOXK BU3HAYUTHU FOPUANYHI CIIOCOOU
3armobiraHHsI I[bOMY SIBUIILY.

Buxnao octoenozo mamepiany. B Ykpaiui cepel mpas i ¢cBOOOJI JIFOAMHU Ta IPO-
MaJIsTHUHA 0cOOJIMBE MicIie MOCI/Ia€ TIPaBo Ha Mpalfo, — ToOTO Ha OJepsKaHHs POOOTH
3 OIJIATOIO TIpalli He HI)KYe BCTAHOBJIEHOTO /IeP5KaBOI0 MiHIMAQJIBHOTO PO3Mipy, BKJIIO-
Yalouu IpaBo Ha BIAbHUI BUOGIP mpodecii, posy 3aHATh i poOOTH, 110 3a6€311e9yEThCS
Jlep:KaBoto Ta 1 opraHaMu. Y TIPoIleci 3aCTOCYBaHHSI HAWMaHOI 1paili mpaiiBHUK
BCTYIIA€ 3 BJACHUKOM 3ac00iB BUPOOHUIITBAa (POOOTOMABIIEM) Y MEBHI CYCIJIbHI
Bi/IHOCUHMU, peasi3yloun 11paso Ha mpailio. Lle i craHOBUTD 3MIiCT TPYZOBUX BiJIHOCHUH,
SIKi € OCHOBOIO CYCIILJIBHOI OpraHizariii mpartii 3a Oy/b-sIKoro crocody BUPOOHUIITBA.
Bigmosinao 1o ct. 43 Koncruryii Ykpainu [3] KokeH Ma€e IpaBo Ha IIparlio, 1110
BKJIIOUAE MOKJIUBICTD 3apo0JIsaTH co0l Ha JKUTTS IIpallelo, Ky BiH BibHO oOupae abo
Ha Ky BIJIbHO TIOTO/KYEThCA. /lepskaBa CTBOPIOE YMOBH [IJIsI TIOBHOTO 3/IiHCHEHHS
rpoMa/isiHaMy IIpaBa Ha IIpallio, FapaHTy€ PiBHI MOMKJIMBOCTI y BUOOPI mpodecii Ta
POy TPYJIOBOI1 JiSLIBHOCTI. 3a CBOEIO MPUPOIOI0 MTPABO Ha TPAII0 € HEBiUYKyBa-
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HUM 1 110 CyTi 03Haua€ 3a0e3IeYeHHs caMe PIBHIX MOK/IMBOCTEH KOKHOMY JJIst HOro
peaizaii. IIpaBo Ha mpalo — NpupojIHe, HEBIA' EMHE IPaBO 0COOM, B OCHOBI SIKOTO
JIEKUTH HEOOXIZHICTD THATPUMAHHS JKUTTST i caMoBUpaskeHHs moantn. OHaK 3yrm-
HUTHCS Ha BU3HAHHI «IIPUPOJHOCTI» Ta HEBi'€MHOCTI KOHCTUTYIIIHHOTO TIpaBa Ha
mpaifio O6ys0 6 piBHO3HAYHO He3MiNCHEHHUM JeKIapariisam, iio3isM. /s Toro, mob
y Cy4acHOMY CBITi BKazaHe IIpaBO PeasbHO 3/iHCHIOBAIOCH, HeoOXiHa CUJla JepKaBu
Ta ii armapary, 1o BUPAKAETLCS HE TiJIbKU y TPUNUHATTI 3aKOHIB Ta iHIIMX HOPMaTUB-
HUX aKTiB, a I eeKTUBHIN JiSITTBHOCTI KOMIIETEHTHUX OPTaHiB, 10 3a0e3MeYyoTh
peaJizaiiiio Iboro npasa [ger. 1uB.: 4—6].

TicHO MOB’sI3aHOIO 13 KaTErOpi€io «IpaBO Ha Ipalfo» € KaTeropis «cBoboma
npaitti». OcTanHs 3HaXOAUTD CBiii IIPOSIB MEPII 32 BCE B TOMY, 1[0 KOKEH I'POMa/IsTHUH
y Halliii geps:kaBi Ma€ cBoOOLY BUOOPY — MiK 3allHATICTIO i He3aiHATICTIO, (hopMaMu
3alfHATOCTI, (hopMaMu opraHisallii Tpaili, pisHOBUIAMU TPYAOBOi (DYHKIIII, MicIsd
po6OTH i1 IHIIKUX YMOB Ipaiti. AJie 3poOMBIIY Bi/IOBIIHIIT BUOIp, TPOMaISTHUH TIOBU-
HeH TiJIKOPUTHUCS TPaBUIaM, MO BIOPSIKOBYIOTH COIiaJbHi BiJ[HOCUHU y 3B’SI3KY
3 Ti€l0 4M iHIOI POPMOIO TPOMAJCHKOI OpraHisaltii mpaiti. ¥ TpyIoBOMY JI0TOBOPI,
SIK YTOJIi, 110 YKJIAIAETHCS BIAMOBIIHO /10 BUMOT 3aKOHOJIABCTBA TIPO TIPaIfio, CBOOOIA
BOJIi TIpalliBHUKa i POOOTOAABI OTPUMYE HEOOXIAHUN TOPUINUHIIT (PyHAAMEHT, a
fforo cy0’e€KTH — MOJKJIMBICTD 3a/[0BOJIEHHST BTaCHUX iHTepeciB i morped. Hesumas-
koBO 4. 1 c1. 21 K3nll tpynoBuit noroBip JerajpHO BU3HAYAE SK YTOy MiX Ipa-
L[IBHUKOM 1 poOOTOZABIIEM, 3a KOO MEPUIMiI 3000B’I3y€ThCSA BUKOHYBAaTH POOOTY,
BHU3HAYEHY II€I0 YTO/010, 3 MJIATAHHSAM BHYTPITHBOMY TPYIOBOMY PO3MOPSIIKOBI,
a JIPyruil — BUIUIAYyBaTH TIPAIliBHUKOBI 3apobiTHY IIaTy i 3abe3nedyBaTu yMOBH
npartii, HeoOXizHi A1 BUKOHAHHS POOOTH, IepedadeHi 3aKOHOAABCTBOM IIPO IIPALLio,
KOJIEKTUBHUM JIOTOBOPOM 1 yrozioto cTOpiH. KoskHa i3 MOTEHI[IHHNX CTOPIH JI0TOBOPY
repecaiiye BJacHI iHTepecH, a y Pe3yJibTaTi HOoTro YKJIaJleHHsI OTPUMYE BiIITOBIHUMN
IOPUANYHUN THCTPYMeHTapill 75 3amoBoieHHd 1ux intepeciB. O. O. KoBamenko
CITPABE/IINBO 3a4BJISIE: «... TPYJIOBUU JIOTOBIP Ta MOTO MOKJIUBICTD 1 AIHCHICTH K
HijicTaBy IS BUHUKHEHHSI 3000B’sI3aHb CJIiJI PO3YMITH caMe 4epe3 IPOSIBJIEHHS
i 30ir y CriIbHIN TOYIl BOJI OTO MOTEHIITHUX CTOPIH: MpaIliBHUKA Ta POOOTOIABIIA.
Bisbre opmyBaHHsI 1 IPOsIBJIEHHS BOJIi HA YKJIaJE€HHST TPYA0BOTO JI0OTOBOPY 0OYMOB-
JIEHO TUM, 110 HOTO MOTEHIIIHI CTOPOHU 3HAXOJSATHCS y CTaHI IOPUMYHOI PiBHOCTI
OJIHA /IO OJTHOI Ta He3aJIesKHOCTI OJHa Bij iHIIOI Ta Oyab-Koro B3araii. [Ipupomsa
TPYIOBOTO JIOTOBOPY BOAYAETHCS B YrOi CTOPIH, sIKA, 3AMUKAIOUHU 1X MPOSIBJICHY
30BHi, cBOOiiHO, 6€3 YMITOroch BILIUBY, ChOPMOBAHY BJACHY BOJIO, CTa€ (HOPMOIO
icnyBaHHsI 36iry iX BOJIEBUSIBJIEHHS i, THM CaMKM, 3yMOBJIIOE BUHUKHEHHSI TPYIOBUX
MIPaBOBIJIHOCKH Ta 1X TMOAAJBIINN PO3BUTOK...» [7, ¢. 24].

¥ cyuacHux ymMoBax MparliBHUK, TPETEHAYIOYN HA YKIAJeHHS 3 HUM TPY/0BOTO
JIOTOBOPY, ITOBUHEH BiJIIIOBiZIATM BUCOKUM BHMMOTaM, IO IIPE/ SIBJSIOTHCS 10 HOTro
npodecioHaniaMy il KOMIIETEHTHOCTI, 3HaHb 1 JOCBILY, 0COOMCTUX, ALIOBUX 1 (hisuy-
HUX SIKOCTEH.

ITpodeciiino-1in0Bi SKOCTI € TUM apceHaJIoM IpodeciiiHuX 3ac00iB i YNHHUKIB,
3a JIOTIOMOTOIO SIKUX TPAIliBHUK Ma€ 3MOTY SKIiCHO i CBOEYACHO BUKOHYBATH MOKJIA-

74 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2019. Bun. 144



Apowerko O. M. HeobrpyHmosara 8iomosa y npuliHAmmi Ha pob6omy: NOHAMMA, CymHicms, NPagosi HacsioKu

JIeHI Ha HHOTO BJIACHUKOM ab0 YIOBHOBAKEHUM HUM OPraHOM TPYyIOBi (pyHKILT. 3micT
OCTaHHIX YCTAaHOBIIOETHCS 3aKOHOAABCTBOM TIPO TIPAIlio, KBami(iKaIliitHO XapaKTe-
PUCTHUKOIO # 110Ca/I0BOI0 iIHCTPYKIIIEIO, @ TAKOXK 3a YTO/I0I0 CTOPiH TPY/I0BOTO JI0T0-
BOPY, BUXOSUH, 3 OAHOIO OOKY, 31 3MiCTY, BUMOT 3abe3IedeH s IIPoIecy OpraHisariii
pari, a 3 iHIIOro — 3 MPO(hECIHHIX MOKIMBOCTEH Ta 1HIMBIIyaTbHUX 0COOTMBOCTEH
npariBauka. «TpyzoBa GyHKILs sIBJIsIE COGOIO CYKYITHICTD IBOX OCHOBHUX KOMITOHEH-
TiB: MO-TIEpIIIe, BCTAHOBJIECHUX JIEP/KABOI0 BUMOT JI0 TIeBHOI mpodecii, ToOTO TeBHIX
XapaKTEPUCTUK KOHKPETHOI POOOTH, sika BUKOHYBATUMEThCSI TIPAIliBHUKOM; MO-J[PYTe,
HasgBHICTh (Di3UUHUX, OCBITHIX, TPOECIITHUX, TIJIOBUX, MOPATbHUX, TICUXOJIOTIUHUX
HABUYOK Ta YMIiHb IIPAliBHUKA, IKi O JO3BOJIMIN HOMY 3aiiMaTUCS MEBHOIO Ipode-
ci€ero i BUKOHYBaTH KOHKpPeTHY poboTy», — miacymoBye P. I. Kosasrenko [8, c. 169].

Kateropisi «mpodeciiiHo-/ioBi sikocti» 00’enHye aBa ckaagiHuku — 1) skocTi
npodeciitno-kBamidikarmiitai i 2) skocti ocoducti. [lo mepmmx MOKYTbH OyTH Bis-
HeceHi OCBITHII piBeHb, npodecis, cremianbHicTh, KBai(ikallis, cTax poOOTH 3a
HEBHOIO IPOQECI€r0, ClIeliaIbHICTIO, 0Ca0I0, J0CBiA POOOTH ¥ BiANOBIAHUX chepax
€KOHOMIYHOI [isIJIBHOCTI, MPOAYKTUBHICTD Tparli Ta iH. OcoOMCTi SIKOCTI BKIIOYAIOTH
TaKi XapaKTePUCTUKH, SIK KOMYHiKa0eJIbHICTh, OPraHizaToOpchKi 31i6HOCTI, BiZICYTHICTD
ob6MeskeHb (TIPOTUITOKA3aHb) [IJIst BAKOHAHHS JIESIKUX BUJIIB TPYAOBOI AisS/IBHOCTI 32
CTaHOM 3710pPOB’sT Ta iH. TaknuM unHOM, TPOGeciiHO-IIOBI SKOCTI — 11 He IO iHIIe SIK
CYKYTIHICTh XapaKTepUCTUK HAailMaHOTO MPAIliBHUKA, 10 CTOCYIOThCS HOTO 3/1aTHOCTI
3a/I0BOJIBHUTH BCTaHOBJIEH] i mepeabadeni norpedbu podorogasisa. Came BaacHUK abo
YIIOBHOBaKEHWIT HUM OPTaH BOJIOAIIOTH TIPaBOM Ha J06ip npatiBHUKIB. PoboTomaBeinb
Ma€ IpaBo MpuiiMaTy Ha poboTy 0cCi0, SIKi 3BEPTAIOThCS 10 HbOrO Ge3rocepentbo abo
3a CIPUSHHSM IIEHTPAJIBHOTO OPTaHy BUKOHABYOI BJAJH, 110 Peasi3ye Jep:KaBHY
NONTHUKY Y cdepi 3alHATOCTI HaceJeHHsI Ta TPYAOBOI Mirpailii, HOTO TepuTOpiaib-
HUX OPraHiB 4u cy0 €KTIB rocroapioBaHHs, SKi HaZaloTh OCIYTU 3 IOCEPEIHUIITBA
y npareBiamryBatti. [Tpu 11boMy po6oTORaBII0 3a00POHSETHCST BUCYBATH OY/Ib-5IKi
BUMOTH JINCKPUMIHAIIIITHOTO XapaKTepy, a TaKOXK BUMAraTu Biji 0coOH, siKa IIyKae
po6orty i 3xaTHa 10 Hel HPUCTYIUTH, iH(GOPMALiIo Ipo ii ciMeiiHuii cTaH, ocobucTe
JKATTS U 1HIIN BiZIOMOCTI, He TOB’s13aHi 3 MpodeciitHOI0 AiSTbHICTIO.

Tak, 3a u. 1 cr. 19 3akony Ykpainu «IIpo mep:kashy ciyx6y» [9] npaBo Ha
JlepsKaBHY CIyKO0y MaiOTh IOBHOJITHI TPOMAISHU YKPaiHu, sKi BIIBHO BOJIOIIIOTH
JIEP’KaBHOI0 MOBOIO Ta SIKMUM TPUCBOEHO CTYIIiHb BUIIOI OCBITH He HMk4e: 1) mari-
cTpa — IS ocaj] KaTeropiii «A» i «B»; 2) 6bakamaBpa, MOJOAIOro OakagaBpa — JJist
rocaj Kateropii «B».

Bumoramu /10 ocib, siki TIpeTeH/yI0Th Ha BCTYI Ha J€PXKaBHY CIy:KOY, € BAMOTH
110 ix TpodeciitHOl KOMIIETEHTHOCTI, SIKi CKJIQAI0ThCs 13 3aTaJlbHUX 1 CTelialb-
HUX BUMOT. 30KpeMa, /IJid TI0CaJl KaTeTopii «A» CTaBAATHCS TaKi 3arajibHi BUMOTH:
a) 3araJibHUN cTask poOOTH He MEHIIe ceMHU POKiB; 0) Z0CBi pobOTH Ha IMocajiax
JiepsKaBHOL crykOu Kareropiii «A» un «B» abo Ha 1ocazax He HUKYe KePiBHUKIB
CTPYKTYPHHUX MiZPO3/ILJIIB B OPraHax MiCI[eBOTO CaMOBPSIZlyBaHHsI, ab0 JI0CBi poOOTH
Ha KepiBHUX 10Ca/IaxX Yy BiMOBIIHIN cdepi He MEHI SIK TPU POKH; B) BiJibHE BOJO-
JUHHS JIepKaBHOIO MOBOIO, BOJIO/IIHHST iIHO3EMHOIO MOBOIO, SIKa € OJIHI€I0 3 O(illiinmx
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MoB Pagn €sponu. HatowmicTs, ass mocaa kateropii «b» y nepskaBHOMy oprawi,
IOPUCAUKILS KOO MOMIMPIOETHCS HAa TEPUTOPiI0 OHiel abo KiIbKOX 0bJ1acTel, Micta
Kuepa abo CeBacrorosist, Ta HOTo amaparti BOHH iHIII BUMOTH BKJIIOYAIOTh: a) JOCBIiJ
poboTy Ha Tocajiax gep;kaBHOI caykOu Kateropiii «b» un «B» abo mocsin ciysxom
B OpraHax MiCI[eBOTO CaMOBPsILyBaHHsI, ab0 0CBiZl poOOTH Ha KEPIBHUX MOCA/IaX
oprasisalliii HezaJe;KHO Bijl (hOPMM BJIACHOCTI He MEHIe JABOX POKiB; 0) BijbHe
BOJIOJIIHHA JIePsKaBHOI0 MOBOIO. A, TPUMIpOM, 75 1tocas Karteropii «B» moctaTHbo
TiJIBKY HAsSIBHOCTI BUIIOI OCBITH CTYyIIEHS MOJIOALIONO OGakaaaspa abo OakajiaBpa Ta
BIJTbHOTO BOJIOZIIHHSA JIEP>KaBHOK MOBOIO.

3a 3MicTOM CreliajbHi BUMOTH € OIMHUCOM BUMOT JIO JOCBiy PoOOTH, OCBITH,
3HAHb, YMiHb, KOMIIETEHIIil, HEOOXITHUX /151 €(DEKTUBHOTO BUKOHAHHST JIEPIKCITY K-
60BIleM TIOKJIaeHUX 000B’s13KiB. [Ipu 1boMy cIierniabHi BUMOTH IIOJI0 OCBITH Ta
JOCBigy pobOTH HOCATH YTOUHIOIOYMIT XapakTep (IIOZO0 raayseil 3HaHb i clieliaib-
HOCTEH, 32 SKUMK 3100yTO BUIILY OCBITY, Z0CBiAY POOOTH Y KOHKPETHIl cdepi To1o)
1 He MOKYTb IIepeBMIIyBaTH 3arajbHi BUMOTH, BCTAHOBJIeHI 3akoHOM Ykpainu «IIpo
JEePKaBHY CIYKOY».

Hanpuknaz, nepesiik KOMIETEHIliH, 10 MOXKYTb BKJIOYATUCS /10 CHENiaTbHUX
BUMOT /10 0Ci0, SIKi IIPETEeHAYIOTh Ha 3alHATTS 1I0Ca]] AeP/KaBHOI Cy:KOM KaTeropii
«b», Ma€e Takuil BUTTISL

1. JlizepcTBO — BeEHHS IIJIOBUX MIEPErOBOPIB; BMIHHS OOIPYHTOBYBATH BJIaCHY
MTO3UITi0; IOCSITHEHHS KIHIIEBUX PE3YJIBTaTiB.

2. IlpuitHaTTs epeKTUBHUX PillleHb — BMiHHS BUPINTYBAaTH KOMILJIEKCHI 3aBJIaHHS;
3abe3IeyeH sl CIIBBIIHOIIEHHS I[iHM 1 IKOCTi; e(DEKTUBHO BUKOPUCTOBYBATH PECYPCH;
aHaJsi3 Jiep:KaBHOI MOJIITUKY Ta IJIaHyBaHHS 3aXO/iB 3 11 peasisallii; BMiHHS TIPaIfio-
BaTU 3 BEJIMKUMU MacHBaMu iH(OpPMaIil; BMiHHS TPAIoBaTH TP OaraTo3agaqHoCTi;
BCTAHOBJIEHHS I11iJIeH, TTPIOPUTETIB Ta OPIEHTUPIB.

3. KomyHixkariii Ta B3aemojrist — BMiHHS e(DeKTUBHOI KOMYHIKaIlii Ta my6IiaHuX
BUCTYTIIB; CITIBIPAIld i HAJArO/PKEHHS MapTHEPChKOI B3AEMO]Iil; BIJIKPUTICTb.

4. BripoBajiskeHHS 3MiH — peastizallisd JIany 3MiH; 3/aTHICTD MiATPUMYBATH 3MiHU
Ta TPAITIOBATH 3 PEAKITIEI0 HA HUX; OTiHKA e()eKTUBHOCTI 3/IICHEHNX 3MiH.

5. Yupas/iHHsg opratisaiieio poO0TH Ta MepCcoHaJIOM — OpraHisallisi i KOHTPOJIb
pobOTH; YIIPaBJIiHHS MTPOEKTAMMU; YIIPABJIIHHS SKICHUM OOCTyTOBYBAaHHSIM; BMiHHST
IIpaIloBaT B KOMaH/Ii Ta KepyBaTH KOMaH/[010; MOTUBYBAaHHS; OIliHKA 1 PO3BUTOK
ITi/IJIETJINX; BMiHHS PO3B’sI3aHHS KOH(JIIKTIB.

6. OcobucTicHi KOMIIETEHI[] — aHaIITUYHI 3A16HOCTI; IUCIUILIIHA i CUCTEMHICTD;
IHHOBAIIMHICTD 1 KPeaTHBHICTh; CAaMOOPraHi3allis Ta Opi€HTallisl HA PO3BUTOK; JIUILIO-
MaTHUYHICTD i THYYKIiCTh; HE3AT€KHICTD 1 iHINIaTUBHICTD; OpieHTaIlisT Ha 0OCTYTOBY-
BaHHS; BMiHHS TIPAIIOBATH B CTPECOBUX CHUTYaIlisIX.

3abopoHa HeoOIPYHTOBAHOI BiIMOBU Y MPUIAHSTTI Ha POOOTY € OJIHIEIO i3 TOJIOB-
HUX IOPUAVYHUX TapaHTiil TIPU yKJIaJieHHi TPY/I0BOTO J0TOBOPY. BimoBiiHe 3araibHe
nosioskeHHs 3akpinmoe 4. 1 cr. 22 K3null Ykpainu. Konkpetusyiors 1iefi mpumnuc sik
criertianbhi Hopmu K3mll, tak i okpemi 3akonu. «Ocobi, samporiieriii #Ha poboTy B
TTOPSJIKY TIepeBe/IeHHsT 3 1HITIOTO TTi/IIPUEMCTBA, YCTAaHOBH, OPraHi3allil 3a MOro/IKeHHSIM
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MiK KepiBHMKAMU IAINPUEMCTB, YCTAHOB, OpraHisailiil, He MOKe OyTH Bi]MOBJIEHO B
VKJIQIEHH]I TPYJI0BOTO JIOTOBOPY», — TOBOpUThes y cT. 24 K3ull Yipaian. 3a cr. 184
K3l 3a60poHSIEThCST BIMOBJISATH KiHKaM Y TIPUAHATTI Ha poOOTY 3 MOTHBIB, T10B’sI3a-
HUX 3 BariTHiCTIO ab0 HASIBHICTIO JIiTeil BIKOM 10 TPOX POKIiB, a OJMHOKKM MaTEePSIM —
3a HasBHICTIO IWTHHM BIKOM JI0 YOTHPHAAILATH POKIB ab0 AMTUHU 3 iHBAJiIHICTIO.
YV pasi BiiIMOBHM y TIPUITHATTI Ha poOOTY 3a3HAYEHUM KaTEropisiM JKiHOK BJIACHUK abo
YIOBHOBAKEHWIT HUM OpraH 3000B’s13aHi MOBIIOMIIATH IM TIPUYUHK BiIMOBHU Yy TIHUCH-
MOBiit hopmi. 3a6OPOHSIETHCS BiZIMOBA Y TIPUITHATTI Ha pOOOTY 3 MOTHBIB JIOCSTHEHHST
nenciitHoro Biky (4. 2 ct. 11 3akony Ykpainum «IIpo ocHOBHI 3acagm cotiaabHOTO
3aXMCTy BeTEPaHiB IMpalli Ta iHITUX TPOMAJISTH TTOXUJIOTO BiKy B Ykpaini» [10]).

[TpuTpumyeMoch TO3uILii, 110 poOOTOABEIb MOXKE, HE TIOPYIIYI0YH BUMOT TPY-
JIOBOT'O 3aKOHOZABCTBA, BIIMOBUTH 0COOI, SIKa LIyKae poOOTy, Y IPUIHATTI Ha poOOTY
JIATIe B TAaKUX BUTA/IKAX, SK-TO:

a) BI/ICYTHICTh BAKAHTHUX MiCITb;

6) HegocTaTHICTh ab0 BiJACYTHICTH HaJeKHOI KBasiikallii y IpeTeHeHTa Ha
poboue Micie;

B) HasiBHICTb 0OMEK€Hb, BCTAHOBJIEHUX 3aKOHOIABCTBOM MO0 MPHUIIOMY Ha
poboty (BiK, BaKKi 4M MIKiJIMBI YMOBH Tpaili, 3a60poHa B CyI0BOMY HOPSIIKY 00iii-
MaTH TeBHi mocaan, poboTa GJU3BKUX POANYIB, CTaH 30POB’s);

r) OOMEKEHHSI 324 MEANYHUME MOKa3HUKaMU (KOJIU TIPAIliBHUK 32 CTAHOM CBOTO
3[I0POB’S1 HE B 3MO31 BUKOHYBATH MEBHY PoOOTY).

Y Bcix iHIMMX BUTIQIKAX BIIMOBY y HAallMaHHI MpalliBHUKA CJIiJ] BBAXKATU TaKOIO,
110 CyIepeynThb TPYI0BOMY 3aKOHO/IABCTBY.

Ha xanb, Takoro pojy mijixij He 3HAUIIOB 3aKPITJIeHHsT Hi B YUHHOMY, Hi B ITPO-
eKTOBOMY 3akoHo/aBcTBi. [IpoexkT TpymoBoro komekcy Ykpainu (peectp. Ne1658,
TeKcT poonparboBanuii Big 24.07.2017 p.) [11] xoua it mictuth c1. 26 «Binmoa
y OPUUHATTI HA poOOTY», OMHAK BIAMOBI/I HAa TMTAaHHs, B IKUX BUIAKAX TaKa Bi/-
MOBa € TIPaBOMIPHOIO, He MicTUTh. PO3pOOHMKH TIPOeKTY Jiviie (hiKCyIOTh Taki OCHOBHI
HO3UILL: a) poOOTOABEIh MAE TIPABO BIILHOTO BUOGOPY Cepe/l KaHAN/IATIB HA 3alHATTS
pobouoro mictst (rocajn); 6) pobOTOIABEIh He Mae TpaBa MpuitMaTi Ha poOOTy 0cib,
SIKUM 1151 poOOTa TIPOTUIIOKA3aHa 32 CTAHOM 37I0POB’st ab0 BCyIeped yCTaHOBJIEHUM
3aKOHOM OOMEKEHHSIM Ha BUKOPHUCTAHHS TIpalli TEBHUX KaTeropiil ocib Ha TEeBHUX
poborax; B) 3a60poHa BiZIMOBU y TIPUITHATTI Ha POOOTY 0Cib, 3 IKMMU POOOTOIABEITH
BIIMOBITHO 10 3aKOHY 3000B’sI3aHUIl YKJIACTU TPYAOBMIl JIOTOBIP; B) 3000B’s13aHHS
POOOTO/ABIIS, HA BUMOTY OCOOH, SIKiil BIIMOBJIEHO Y TIPUITHSTTI Ha POOOTY, MTUCHMOBO
MOBIIOMUTH i PO TPUYKMHY TaKOl BiIMOBH. 3arajioM He Ti/JIal0un CyMHIBY HeoOXi/1-
HICTh 3aKOHO/IABYOT0O 3aKPillJIeHHS Bi/IMOBIIHUX HOPMATUBHUX TTPUITUCIB, BBAKAEMO,
1IOTO HEJIOCTATHBO 1 BUCTYTIAEMO 32 KOMILJIEKCHUM TiXi/ Y 1l 1apuHi. Maroun Ha
MeTi ybe3reunTH MmpaBo3acTocyBadiB (SIK po6OTOAABIIB, Tak i 0ci0, SKi MIYKalOTh
po6OTY, a TAKOJK OPraHiB JIEPsKABHOTO HATJISILY i KOHTPOJIIO 32 IOTPUMAHHSI TPY/IOBOTO
3aKOHO/IABCTBA) BiJl CIIPHUX CUTYAIliil MO0 TPalleBJIAlITyBaHHS, TPUTPUMYEMOCH
MO3MUIIii, 1[0 BapTO CHel[iaJbHO YHOPMYBATH HMUTAHHS HIOJ0 IPAaBOMIpHUX IIi/ICTaB
BiJIMOBH y TIPUITHATTI Ha poOOTY UIIXOM (hiKcallii BiIMOBIAHOTO MepestiKy.
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CKJ1a/10BOI0 YaCTUHOIO TapaHTIl 3/[i1ICHEHHS TIpaBa Ha TIPAIIo € TIPABOBUI 3aX1UCT
BiJl HEOOTpyHTOBaHOI BiiMoBU y mipuitHsaTTi Ha poboty (cr. 51 K3nll Yipainw).
Y mpaBi Ha 3aXMCT BasKJMBe Miclle 3aiiMae HOTO TpollecyaJbHU 3MICT, 1110 BKJIIO-
Ya€ KOMILJIEKC TaKUX MOKJIUBOCTEH, SK-OT: a) 3BEPHYTUCS 3 BUMOTOIO TIPO 3aXUCT
MOPYIIEHOTO ab0 OCMOPIOBAHOTO TIPaBa Y OXOPOHIOBAHOTO 3aKOHOM IHTEPECY [0
KOMITETEHTHOTO OpraHy B TepenbadeHiii 3akonoM ¢dopmi; 6) KOPUCTYBaTHCh ycima
nepeaGayeHUMHU 3aKOHOM IPaBaMU B IIPOIECi PO3IJISIY CBOET BUMOTH, BU3HAUe-
HUMU 1O/I0 1i€l (pOPMU 3aXUCTY TIPaB; B) OCKAP:KyBaTU Y BU3HAYEHOMY 3aKOHOM
HOPSIIKY PillleHHSI KOMIIETEHTHOTO OpraHy. YKazaHe 6esrocepeiHbo BUILIMBAE 3i
ct. 55 Koncrurynii Ykpainu, SIKOIO IPOroJIOIIEHO, 10 IIpaBa Ta CBOOOIM JIIOAUHI
i rpoMaiTHUHA 3aXMIaoThest cygoM. 3a 4. 2 cr. 232 K3nll 6e3nocepesbo B cymax
3araJibHO1 IOPUCAUKITT PO3TAAAAI0THCA TaKi MMO30BU MPO BiIMOBY B NMPUNUHATTI Ha
poboty: 1) TpariBHUKIB, 3aIPOIIIEHNX HA POOOTY B MOPSIIKY TTEPEBEAEHHS 3 1HIIOTO
MITPUEMCTBA, YCTAHOBH, OpraHi3ailii; 2) MOJOAUX CIEIiaTicTiB, AKi 3aKIHUNIN
BUIIMI HaBYaJbHUI 3aKjaj i B YCTAaHOBJIEHOMY IOPSAKY HallpaBjieHi Ha poOOTy
Ha JlaHe MiAIPUEMCTBO, B YCTAaHOBY, OpraHizailito; 3) BariTHUX KiHOK, >KiHOK, SIKi
MafoTh JIiTell BIKOM JI0 TPhOX POKIB ab0 AUTHHY 3 iHBAIAHICTIO, 2 OAMHOKUX MaTepiB
(6aTbKiB) — MpH HASBHOCTI AMUTUHU BIKOM JI0 YOTHPHAIISTA POKIB; 4) BUOOPHUX
MPaIliBHUKIB TiCJIsI 3aKiHYeHHsI CTPOKY TOBHOBa)KEHbD; ) MPaIliBHUKIB, SKUM Ha/IaHO
[PaBO MOBOPOTHOTO TIPUIHSATTS Ha po6oTy; 6) iHIMX 0cib, 3 AKUMU BIACHUK ab0
VIIOBHOBaKEHMIT HUM OPraH BiIOBIZHO [0 YMHHOTO 3aKOHOABCTBA 3000B’sI3aHUIT
VKJIACTU TPYAOBUN JOTOBIpP. 3a PAJsTHCBKUX YaciB TAKOTO POy MO3UIlisI 3aKOHO-
nasitst Gysa 3posymiiioo, ajmke Koncruryiist Yrpaincokoi PCP y cr. 56 Buxoaunia
i3 HactymHoro: «Ipomamsan Yipaincbkoi PCP mMaoTh mpaBo OCKap:KUTH il CIyXK-
60BUX 0Ci0, epKaBHUX i TPOMaJICbKUX opraHiB. CKapru MOBUHHI OyTH PO3IJISTHYTI
B MOPSIIKY 1 B CTPOKH, BCTaHOBJeHI 3akoHoM. [lii cayx6oBux ocib, siki BunHeHi
3 MOPYHIEHHSM 3aKOHY, 3 IePEeBUIIEHHAM ITOBHOBAKEHD 1 SIKi YIIEMJISIIOTh 1TpaBa
IPOMAJISIH, MOKYTh OYTH y BCTAHOBJIEHOMY 3aKOHOM TIOPSIKY OCKapsKeHi /10 CYIL.
Ipomazsinu Yipaincbkoi PCP mMatoTh paBo Ha BiANIKOAYBAHHS BTPATH, 3ATIO/iSTHOI
HE3aKOHHUMU JIisIMU JIeP/KaBHUX 1 TPOMAJIChKUX OpPraHisalliil, a TaKox CIyKOOBUX
ocib 1py BUKOHAHHI HUMU CJIY3KO0BUX 000B’3KiB». SIK BUANTHCS, X0Ua TOrOYaCHUIA
OcHoBHMIT 3aKOH 1 BKJIIOYAB y CBill 3MICT TIPAaBO TPOMAISTH HA OCKAPyKEHHS Y CY/Ii it
carysk00BUX 0Ci0, epKaBHUX i TPOMa/ICBKUX OPTaHiB, OJHAK BI/IOBI/i HA TTMTaHHSI,
SKi caMme il MiAIsAraioTh OCKapyKeHHo, He MicTuB. | y 6ararbox BHMIaAKax CyJ Bi-
MOBJISB y PO3TJISA/II CKapTu JIUIIE 3 Ti€l TPUYNHMU, 10 ICHYE M03aCy0BUHN TTOPSIOK
BUPIIIEHHS BiJIITOBIIHOTO CIIOPY.

3 npuitHATTaMm ke 28 yepBusa 1996 p. Konctutyiii Ykpainu cutyartist JoKOpiHHO
3MIHWJIACS: YHIBEPCAJIBHOIO MTPOIECYaTbHOI TapaHTIEI0 OXOPOHU TPYIOBUX IPAB
MPaIiBHUKIB CTAJIO MPABO KOXKHOTO 3 HUX Ha CYZ0OBUI 3aXUCT CBOIX mpaB (cTaTTi 55
ta 124 OcHoBHoro 3akony). Came 1151 ycTaHOBKA 3HalILIA BiAOUTTS y 1. 6 mocTa-
noBu [lnerymy Bepxosroro Cyny Ykpaiau Ne 9 «IIpo mpakTuky posrisay cymamu
TPYMOBHX CIOPiB» Bij 6 Jmcronaza 1992 p. [12], B sKkiil BkasyeTbes, 1o cyan 6es-
HOCEepPeHbO PO3TJIAAAIOTH I030BU i iHINX 0Ci0, SIKi BBaKAIOTh, 110 IM BiJMOBJIEHO
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B YKJIaJIEHHI TPYIOBOTO JIOTOBOPY BCyIieped rapaHtisiM, epenbadernm cr. 22 K3ull.
OTike, B CyJJOBOMY TOPSIZIKY MOKe OYTH OCKapsKEHO He TiJIbKKM HEe3aKOHHY BiJIMOBY
B MPUUAHATTI Ha POOOTY TPOMAJISIH, 3 IKUMH POOOTOABEIH BiJMOBIIHO 10 YHHHOTO
3aKOHOJABCTBA 3000B’sI3aHMIT YKJIACTH TPYAOBUI JOTOBIp, a il Oyab-aKUN iHIIMIT
BUIIQJIOK HEOOIPYHTOBAHOI Bi/IMOBH.

Bucnoexu. 3 orisiy Ha BUKJIaJeHe, BBAKAEMO, 110 HEOOTPYHTOBaHA BiMOBa
y TMPUIHATTI Ha pobOOTY — I1e HEMOTHBOBaHAa ab0 MOTHBOBaHA 3 MOCUJIAHHSIM Ha
obCTaBUHM, 110 HE HAJIeXkKaTh 10 MPOMECciiiHO-AIIOBUX SIKOCTEl MpalliBHIKA, BiIMOBA
poOOTOMABIIST TIPAIIBHUKY B YKJIJIEHHI 3 HUM TPYAOBOTO M0roBOpYy. PoboTomaserb
MOJKe BiIMOBUTH TIPAI[iBHUKY y HPHUITHATTI Ha POOOTY JIMIIE B TAKUX BUMAIKAX:
a) BIICYTHICTh BaKaHTHUX MICIlb; O) HeZOCTaTHICTh ab0 BiJICYTHICTh HAJIEKHOI KBa-
midikanii y ocobu, sika BJIAIITOBYEThCS Ha POOOTY; B) HAasBHICTb 0OMEKeHb, ycTa-
HOBJIEHHX 3aKOHOZABCTBOM ILIOZO MPHUIIOMY Ha PoOOTY; I') HasSBHICTH OOMEKEHb 3a
MEIMYHUMM TTOKa3HUKaMU. ¥ BCIX IHIMUX BUIIQ/IKAX BiIMOBY Y IpalleBJallTyBaHHI
IpaliBHUKA CJIijI BBAKATU TaKOIO, 1[0 CYII€PeYnTh TPYLOBOMY 3aKOHO/IABCTBY.
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Groundless refusal to employment: concept, essence, legal consequences

In the article the author proceeds from the fact that in modern conditions an employee must meet the
high requirements for his professionalism and competence, knowledge and experience, personal, business
and physical qualities. Professional-business qualities are a set of professional means by which an employee
is able to perform the labor function assigned to him in a qualitative and timely manner. It is proved that
one of the main guarantees in the conclusion of an employment contract is the prohibition of groundless
refusal to an employment. The latter is interpreted as unmotivated or motivated with the reference to the
circumstances that do not belong to the professional and business qualities of an employee, the employer’s
refusal to an employee in concluding an employment contract with him. The position is advocated about
the legislative fixing of the norm by which an employer may refuse an employee to employ that is only
as follows: a) absence of vacant positions; b) insufficiency or lack of appropriate qualifications in the
person seeking an employment; c) presence of restrictions established by the legislation on employment; d)
presence of restrictions on medical indicators. In all other cases, the refusal to employ an employee should
be considered as contradictory to Labor law.
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MPOBAEMU PEAAI3ALLIT MPUHLIMITY 3AKOHHOCTI
Y TPYAOBUX NMPABOBIAHOCUHAX

Cyuachuii cman peanizayii npunyuny 3axoHHoCmi Yy mpyoosux NpPasogioHOCUHAX Ma NPAKMUKA
171020 3ACMOCYBANNS He NOBHOI0 MIPOIO 8I0N0GI0AE NOCMIUHUM 3MIHAM Y NOJTMUYT 0epicasu, ii eKoHOMIY,
cycninvemei mowo. Ax naciiook, peanizayis NPUHLUNY 3aKOHHOCL Y MPYO0BUX NPABOGIOHOCUNAX XAPAK -
MepU3YEmMvbCsi HASIBHICINIO YUCIEHHUX NPOOIeM, HA SKI PEZYISPHO BKA3YIOMb BIMUUHSIHI 6UeH] Y CBOIX
npausix. Hatldouinvnivum wisxom eupiuienins. npooiem peanizauii npunyuny 3aKoHHocmi y mpyooeux
npasogionocunax € npuinamms 1oeozo Ipydoeozo xodexcy Yikpainu, 6mim 6in npomsazom oCmManmix poxie
Max i 3aIUULAEMbCS NPOEKMOM, 1 HAPAST BANCKO CNPOZHO3YEAMU HAUOIUNICUT NEPCREKMUBU 1020 NPU-
tunsmmst. Tooc axmyanviicms 00ciiOHCeHHs. NPOOREM Peani3auii NPUHUUNY 3aKOHHOCMI Y MPYO0sUX npa-
B0GIOHOCUNAX NONSA2AE Y MOMY, WO NoKU Hosull Tpydosuil Kodexc Ykpainu we e npuiinsamuil, nowyx
ANLMEPHAMUCHUX WLIAXIE 1X supiwenis € neobxionum. Y oaniti cmammi namu npoananizosano npooiemu
peanizayii npunyuny 3axonnocmi y mpyoosux npasosionocunax. Iepedycim ix nasenicms o6ymosiena
sacmapiricmio uunnozo Kodekcy saxonie npo npaupo Ykpainu. Bpaxosyiouu cmpimxuil po3sumox cycniio-
HUX IOHOCUN, 3MiHU Y noximuyi Oepircasu, it eKOHOMIYL, CYCNLIbCMSE Mowo, 8in He 6i0nosidae sumozam
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uacy, adxce BeAUKA KIbKICMb HOBUX 6UOIE OIAAbHOCTMI, SKI GUHUKAU NPOMSZOM OCAHHIX 0eCmuiimo,
e nepedbaueni 0anum HOPMAMUEHO-NPABOGUM aKmom e3azaii. /locaidiceno nayxosi npayi ma mpyoose
3aKOHO0ABCMBO Y KOHMEKCMT POIKPUMMsL 3MICMy O0anoi npobiemu i 6cmanosieno, wo 3ade3neuens
3aKOHHOCME Y MPYO0BUX NPABOBIOHOCUHAX € YCKIAOHEHUM 6 YMOBAX, KOJU MAKi NpasogioHOCUHU He
nepedbaueni uunHUM 3aKoH00ascmaom npo npauio. OKpiM mozo, HOPMU OaHO20 HOPMAMUBHO-NPABOBOZO
akma € HeuimxuMu ma HeooOHOPiOHO 6pPezyivosYI0Mmy MPYO0si NPAGOGIOHOCUNI PISHUX KAMezopii npa-
YIBHUKIE — 6CMAHOBIEHO, WO KOHCIMUMYUILINT HOPMU w000 PigHozo docmyny 00 npayi, a maxoxrc Heoony-
wennst ouckpuminauii y cepi npayi cvb0200Hi He 3a8xHc0U BUKOHYIOMbCA Y MPYOOBUX NPABOBIOHOCUHAX.
Tomy oxpecaeno nepesazu npoexmy Tpydosozo xodexcy Yipainu w000 peanizayii npunyuny 3aKoHHoCmi
Y MpYoosux NPasosionoCUNax, a MAaKolNc HA36AHO ULIAXU BUPIeNILs OesKux npobiem y il cgepi.

Kmouosi ciioBa: 1pobiieMu peaiizallii; NPUHIMI 3aKOHHOCTI; TPYAOBI IIPaBOBIAHOCUHM; MIPaLIs;
TIpaIliBHUK.
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IIpoGeMpl peaausanyy 3aKOHHOCTH B TPY/IOBbIX IPABOOTHOIEHHSIX

Peanusayus. npunyuna 3axonnocmu 6 mpyooeuix npasoOMHOUEHUIX XaAPAKMEPUIYEMCA HATlL-
YueM MHOZOUUCIEHHBLY NPOOIEM, 00YCIOBICHHBIX NOCMOSHHBIM PA3sUmMuemM Ykpaunol kax 20cyoapcmed,
a maxce obwecmeennvlx omuowenutl enympu nezo. Kax ciredcmeue, deticmsyrwuee 3axonooamens-
cmeo o mpyde ne 6cezda A0eKEAMHO peazupyem Ha MAKUe USMEHEHUsl, NOAGIAIOMC MHOZOUUCIEHIDLE
npobenvl, Komopvimu Noab3ylomes pabomodamenu 6 ceoux ummepecax. /leticmeyiowuil na cezo0ms
Kodexc saxonos o mpyde Yxpaunvt 6vi10 npunsmo ewe 6o epemena Cosemcikozo Corosa. Hecmomps
HA USMEHEHUsL, KOMOPble PeZYIAPHO BHOCIMCS 8 €20 cooeparcanue, cepa mpyoosoix NPAGOOMHOULEHUT
mpaouyuonno ocmaemcst 00HOU U3 CamMblx NPoOIeMHbIX 6 YKpaune 6 Konmekcme npasosozo pezyil-
posanus u obecnevenus saxonnocmu. Ewe ¢ momenma npososerawenus ne3agucumocmu 6 HayuHvlx
Kpyeax nocmosnio oocyxrcdaemes neobxodumocmy npunsmus Tpydosozo kodexca Yxpauivl, Komopuwiil
6ydem coomeemcmeosams Iyuwum 00pa3yam eponeicKozo 3akonodamenvbcmea, a ne oydem gaxmu-
UECKU COBEMCKUM HACICOUEM HAUUOHATLHOL Npasosoli cucmemvl. Ha cezodus cyuecmeyem neckoivko
pedaxyuii npoexma Tpydosozo kodexca Yxpaunvl, npunsimue Komopozo no OUYeHKam IKCNePmos pewum
OOMLUUNCBO NPOOIEM NPUHUUNG 3AKOHHOCMU 8 MPYO08bIX npasoomuowenusx. Buecme ¢ mem, Tpy-
006011 K0dekc Ykpaunvt 6ce euje 0cmaemcst npoeKmoM, a nOmpeGHOCmy 6 peuenuy nPodiem NPUHYUNA
3aKOHHOCTU 8 MPYI0GHIX NPABOOMHOUEHUSX cYuecmayem yice cetuac. [loamomy, 6 ycrosusx, Kozda
apems npunsmust Tpyoosozo xodexca Yxpaunvl mpyono cnpozrosuposamv, 6aicHa AKMUCU3AYUSL OMe-
UCCTNBEHHDIX YUCHDIY 6 YENAX NOUCKA AbMEPHAMUBHBIX nymell ux pewenus. Hamu npoanaiusuposanvl
nayunvie mpyovl u mpydosoe 3aKoHo0amensbemeo 6 KOHMeEKCme PACKPLLMUs co0epIcanust OaHHol npo-
Oremol, U Ycmanosieno, umo obecneuenue 3aKOHHOCIMU 6 MpYdoGbIX NPAGOOMHOUEHUIX 3AMPYOHENO
8 YCL0BUAX, K020a MAKUEe NPABOOMHOUEHUS. PE2YIUPYIOMCS YCmapesuumu nopmamu. Taxace ¢ daniou
cmamove ycmanoeeno, Umo KOHCMUMyyuoHHble HOPMbL OMHOCUMENLbHO PABHO20 d0Cmyna K mpyoy, a
maxdce nHedonyuenus OUCKpUMUNRAUUL 6 cepe mpyda cezo0ns ne 6cezda GuINOIHAIOMCS 6 MPYydo-
8bIX npagoomuowenusnx. Boideneno ocmpoie npobiemvl 3aKOHHOCIU 6 MPYI0BHIX NPABOOMHOULEHUSX U
nPeoLoAcenvL NYMu UX Peuenus.

Kiouessbie cioBa: 1po6iieMbl Peanu3alii; IPUHIUI 3aKOHHOCTU; TPYAOBbIE TIPABOOTHOIIEHVIS;
Tpy; pabOTHUK.
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Bcmyn. @opmyBaHHS BUCOKOTO PiBHS ITPABOBOI KYJIBTYPU Ta TIPABOBOI CBiJIOMO-
CTi B YYaCHUKIB TPYOBUX TIPABOBITHOCHH 3a0€31I€UYETHCS BiAMOBIIHUME i1€0/10T14-
HUMU 32c00aMU, TPU3HAYEHHS SKUX TOJSITAE Y BUXOBaHHI HEOOXITHUX MACOBUX PHUC
y cycrinbeTsi. OHUM i3 TAKUX i/1€0TOTIYHUX 3ac00iB € 3aKOHHICTD, 3aBAaHHS SIKOT
SIK TIPUHITUAITY TPYAOBOTO TIPaBa, MoJisirae y 3a0e3nederHi H01epsKaHHs yIaCHUKaMU
TPYZOBUX MPABOBITHOCHH TIPUTTUCIB 3aKOHOIABCTBA TIPO TIPAITIO Ta JOCATHEHHI Mpa-
BOIIOPA/IKY Y TPY/IOBUX IIPABOBIIHOCHHAX, 1110 JI03BOJIUTH B Pe3yJIbTaTi AOCATHYTH
SIKICHO HOBOTO PiBHS y BPETyJIIOBaHHI Tpalli B HAIIIIi JepsKaBi.

Cepe/i BITYMBHSAHUX JIOCITHUKIB 3aTAJIbHONTPUITHATOIO € TIO3UILid, 3Ti/THO 3 KOO
OJIHIEIO 3 OCHOBHUX MPUYHH iCHYIOUHMX TPoOsieM y cdepi TPyIoBUX MPaBOBITHOCHH
€ 3aCTapilicTh OKPEMUX MOJIOKeHb YNHHOTO Ko/lekcy 3aKOHIB TIPO TIpaIfio YKpaiHu
[1], a mogasbIIMil PO3ZBUTOK MPABOBOIO PEry/iOBaHHS 3abe3lIeYeHHs] 3aKOHHOCTI
y TPYZIOBUX Bi[HOCHHAX TIOB’SI3YETHCSI i3 MalOyTHIM MpUiHATTSIM TPyZI0BOTO KOIEKCY
Ykpainu. Hapasi HallBipOriiHIIINM [IJIIXOM CKOPIlIOro BUPILIEHHS 1CHYIOUUX 11PO-
6JieM peastizallil IPUHIIUIY 3aKOHHOCTI Y TPYJAOBUX MPABOBIIHOCUHAX € MPUHHATTS
TpymoBoro xomekcy YKpainu, TpoTe 3pO3yMiJio, IO II0 MO0 BaPTO PO3TJISIATH
NIBUJIINE SK TIEePCIeKTUBHY, aHXK K JOKOHaHU (dakT. Tomy 3a3HauMMO, 1110 YIH-
HUM CTaH peasisailil MPUHITMITY 3aKOHHOCTI y TPYNOBUX ITPABOBIIHOCMHAX XapaKTe-
PHU3YETHCS HASIBHICTIO TIPOOJIEM, i 04eBH/IHO, 1110 Oe3 (hyHIaMEHTAIBHIX HAyKOBHX
JIOCJTPKEeHb TIPo0JIeM peastisallii IPUHITNAITY 3aKOHHOCTI Y TPYIOBUX MPABOBITHOCHHAX
nepexiji Ha SKiCHO HOBUH PiBeHb (DYHKITIOHYBAaHHS TPYIOBUX MPABOBIIHOCUH y HATIIN
JlepKaBi € HEMOKJIUBUM.

Ananiz rimepamypnux oanux i nocmanoexa 3aoaui 00Caioxcenns. Y BiTumn3-
HSIHII TIPaBOBI JZOKTPUHI YMMAJIO Ipallb, OB’ A3aHKX i3 1mpobieMaMu peasisaiii
HOPUHITAIY 3aKOHHOCTI Y TPYZIOBUX MpaBoBiHocuuax. CBoro acy OyJo mifiroTOBJIEHO
HU3KY TIPOeKTiB TPyJ0BOTO KOJIEKCY, TOK BUPILIEHHS IUX IIPOOJeM BITYU3HAHUMM
JOCTITHUKaMHI TIePEBasKHO TIOB’SI3YETHCS 13 MAOyTHIM OHOBJIEHHSIM 3aKOHOIABCTBA
nmpo mpairio. BpaxoBytoun, mo unannii Kozmekc 3akoniB mpo mpaifo Ykpainu [1]
y 6araThoX acreKkTax He BiIIOBi/la€ Cy4acHOMY CTaHy PO3BUTKY TPYAOBUX Bif-
HOCWH, (DOPMaJbHO BCTAHOBJIEHUI MPWHITATT 3aKOHHOCTI y TPYAOBUX BiTHOCHHAX
MOJKe HE OTPUMYBATH PEAJbHOTO IiITBEP/KEHHS, M0 00YMOBJIIOE HEOOXiTHICTD
MOCTI/KEHHST MTUTaHHsT TpobJeM peasizaiii TPUHIUITY 3aKOHHOCTI y TPYIOBUX
npaBoBifiHOcuHaX. Cepe/l HAYKOBILIB, SIKi 3BEePTAJINUCH JI0 aHAJII3y OKPEMUX TTUTaHb,
MOB’SI3aHKX 13 MpobIeMaMy TPABOBOTO PETYJIOBAHHS TPYAOBUX MPABOBIIHOCHH,
ugisimmo IO. T. Bapabama (Yu. H. Barabash), H. B. Bosoriny (N. B. Bolotina),
B. C. Benenikrosa (V. S. Venediktov), C. B. Bumrosenpbky (S. V. Vyshnovetska),
H. /. Terbmannesy (N. D. Hetmantseva), M. M. I'pekoBy (M. M. Hrekova),
I. O. Tymentok (I. O. Humeniuk), M. O. [anunosa (M. O. Danylov), B. B. Kep-
HakoBa (V. V. Zhernakov), O. B. 3aBonoscoky (O. V. Zavodovska), O. B. Jlaspi-
netka (O. V. Lavrinenko), K. B. Meabuuka (K. V. Melnyk), O. A. MipomHiueHKo
(O. A. Miroshnichenko), H. A. Tlnaxoriry (N. A. Plakhotina), C. M. ITpuaunka
(S. M. Prylypko), O. I. IIpouescbkoro (O. I. Protsevskyi), O. A. CuTHUIIBKY
(O. A. Sytnytska), I. I. Hanumesy (H. I. Chanysheva), B. 1. lllep6uny
(V. 1. Shcherbyna), O. M. dpomenka (O. M. Yaroshenko).
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Mema i 3as0anns docaioxcenns. MeToio cTaTTi € BUSHAUEHHST TIPOOJIEM peasti-
3alii TPUHIIUITY 3aKOHHOCTI Y TPYZIOBUX ITPABOBI/IHOCMHAX TA HAJlaHHS I'PYHTOBHUX
TIPOIO3UIIIH 11010 iX BUPIIIEHHS.

Bupimienns 3aznadenoi metu mepenbadae BUKOHAHHS HACTYITHUX 3aBJAHb:
1) oxapakrepusdyBaTu Tpalli BITYN3HIHUX aBTOPIB Ha IMpPe/MeT BU3HAYEHHS aKTy-
aJIbHUX MPo0GJIeM peastizallil IPUHIUIY 3aKOHHOCTI y TPYAOBUX IIPaBOBiIHOCHHAX;
2) BU3HAYUTH ICHYIOUI TIPOOIEMU peastizailii TPUHINITY 3aKOHHOCTI y TPYAOBUX
IPaBOBiIHOCKHAX; 3) HaJaHHS MPOIO3MIIIA 1100 BUPIIIEHHS BUAIJIEHUX TTPOOJIEM
peasizallii TPUHIMILY 3aKOHHOCTI Y TPYZIOBUX IIPABOBiIHOCHHAX.

Buxnao ocnoenozo mamepiany. Y cydacHiii HAyKOBIll JliTepaTypi HEMae €u-
HOI KOHIIeNIil peasi3allii IPUHIAIY 3aKOHHOCTI Y TPYZIOBUX IMPABOBITHOCUHAX, TOXK
3pobuMO crpoby iX GopMyBaHHS Ha OCHOBI JOCIIKEHb, SIKi CTOCYIOThCS IIPOOIEM
TPYMOBUX TTPABOBIJTHOCUH Y ITIJIOMY.

Tak, O. B. 3aBomoBchka BUBYMIA TPOOIEMH [TPABOBOTO PETYJIIOBAHHS TPY/I0-
BUX BIZIHOCHH MiK POOOTOAABISIMU i AUCTAHIIIITHIME TIPAI[iBHUKAMK 3a TPY/IOBHM
norosopom. Cepen ipobsieM GyJi0 BUJIEHO HACTYIHI: 1) Y YMHHOMY 3aKOHO/ABCTBI
Bi/ICYTHE BU3HAUEHHS TIOHATTS «/IUCTAHITIIHA TIpallsdy; 2) TPYAOBi MPaBOBITHOCUHI
pPOOOTOAABIIS i AMCTAHIITHOTO TpaIliBHUKA MAlOTh HEBPErYIbOBAaHUI XapakTep — I[e
IIPOSBJISIETBCS Y TOMY, IO ITiJI Yac yKJIaJaHHs TPYJOBOIO JOrOBOPY 3 AUCTAHIIHHUM
[paliBHUKOM, OCTaHHIiI OTPUMYE BCi IIpaBa Ta rapaHTii, SIKi HajexaTb ycim 6e3
BUHSTKY TIPAIliBHUKAM, SIKi 110 (hakTy He MOKYTh OyTH BUKOHAHI (HATIPUKJIA/, TTPABO
Ha GesreuHe pobode Miciie, 0XOpoHy mpaiti Tomio) [2, c. 159—162]. Hesaskaioun Ha
Te, 110 BU/LIEHUX [IPOOJIEM y TaKUX IPABOBiAHOCKHAX (DaKTUYHO JIMIe ABi, 0OMIBI i3
HUX CYTTEBUM YMHOM BIIJIMBAIOTh HA Peasii3allito MPUHIMITY 3aKOHHOCTI Y TPYZOBUX
IPaBOBIIHOCKHAX, 1 0OUIBI MTOB’sI3aHi i3 HesOCKOHATICTIO ynHHOTO Ko/ekcy 3aKoHiB
mpo mpaifio Yipaiau [1]. 3aKOHHICTH y TPYZOBUX IIPaBOBIIHOCHHAX HE MOKE OyTH
3abe3levyeHa B yMOBaX, KOJIM OKPeMi BUIU TPYIOBOI JisITBHOCTI B3arajii He BU3HA-
YeHl Ha 3aKOHO/ABYOMY piBHi. /[ucTaHIliliHa mpaigd Ha CbOTO/IHI He BperyJaboBaHa
B unHHOMY Komekci, ToMy MOKHA 3pOOUTH BUCHOBOK, IO BOHA PETJIAMEHTYETHCS
y 3araJibHOMY TOPSIZIKY, TaK caMO K W iHI BUAM TPYAOBOI AisibHOCTI. [3 11bOTO
CJIIJIy€ HAsIBHICTh Ta aKTyaJbHICTh i1HINOI IPOOJIEMHU — BiZICYTHE 3aKOHOZABYE Bpery-
JITOBAHHS caMe AMCTaHI[INHUX TPYAOBUX MPABOBITHOCWH. JK HACJIIOK, 3aKOHHICTD
y TaKuX MPaBOBIIHOCHHAX He MOXe OyTH 3a0e31e4eHoI0, a/Ke iCHYIOTh TIPOTaTMHI
MIO/I0 HU3KW TTUTaHb: HATTPUKJIAJ, 3Ti/{HO i3 YMHHUM 3aKOHOIABCTBOM TIPO IPAITIo, a
came ct. 153 Koznexkcy 3akoniB mpo mpaitio Yipaiau [1], po6oronaseit 30008’ s:3amii
3abe3neunTy OEe3MeYHi i HEelIKiIMBI YMOBH TIpalli AJIsT IPAIliBHUKIB. YTiM, y IUCTaH-
LIITHUX TPYAOBHUX IIPABOBIAHOCKHAX POOOTOAABEID 1030aBIEHUI TAKOI MOKINBOCTI,
a MpalliBHUK He MOJKe peasli3yBaTh BiITIOBiZIHE TIPaBO, a/iKe y JIaHOMY pasi 3aKOH He
3axMIla€e Moro iHTepecu HaJIeKHUM YMHOM. [HIIMIT BUIIaZIOK, BUKOHAHHSI AMCTaHIiI-
HUM TPAI[iBHUKOM POOOTH Y CTaHi aJIKOTOJIBHOTO UM HAPKOTHYHOTO CIT'siHiHHsT. Tak,
y 1. 7 c1. 40 Kozekcy 3aKOHIB Ipo Tpaiio YKpaiHu BCTAHOBJIEHO, 1110 Y Pa3i MOsIBU
npaiiBHMKA Ha PoOOTI B HETBEPE30OMY CTaHi, Y CTaHi HAPKOTHMYHOrO abo TOKCHY-
HOTO CITSIHIHHSI TPYMOBUM IOTOBIp, YKJIAJeHWH HAa HEeBU3HAUYEHWH CTPOK, a TaKOXK
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CTPOKOBUI TPYAOBUI JOrOBIpP 0 3aKiHUEHHS CTPOKY HOr0 YMHHOCTI MOXKYTh OyTH
pO3ipBaHi BIACHUKOM 200 YIOBHOBaKEHUM HUM OPTaHOM. Y JIMCTAHIIHHUX TPYIO-
BUX [IPAaBOBIIHOCHHAX POOOTOAABEIH TT030aBJIEHUI MOKIMBOCTI 1[e KOHTPOJIFOBATH,
a TaKoX OOMEKEeHWI B IHCTPYMEHTaX IMO/0 3BiJbHEHHs TaKWX MpalliBHUKIB. Bis-
CYTHICTb 3aKOHO/IaBUOTO BU3HAUEHHSI OKPEMUX BUJIIB TPYIOBOI iIJIBHOCTI, a TAKOXK
iX 3aKOHOZABYOI periaMeHTallii € BaKJIMBUMM IPoOIeMaMy peastisaitii MPUHIIAILY
3aKOHHOCTI Y TPY/IOBUX [1PABOBiJITHOCHHAX.

H. A. Ilraxorina y cBoiit po6oTi mocaiguia mpobaeMu IpaBOBOTO Pery.iio-
BaHHA 3MICTy TPYNOBOTO 0TOBOPY. JlocaiiHuils 3BepHyIa yBary Ha akTYaJbHICTh
HactynHux: 1) 3rizHO 13 ynHAUM KozieKcoM 3aKOHIB TIPO Tpalio YKpaiHu, MIchbMOBe
YKJIQJIAHHSI TPYZOBOTO JIOTOBOPY € 0OOB’SI3KOBUM TiJIBKU Y JAESKUX BUITAIKAX, B TOM
yac SIK 3a TAKOrO CTaHy pedeil TpyaoBa (PYHKIlis MMpaliBHUKA MOKe 3aJIMIIaTHCh Oe3
JNOKYMEHTAIBHOTO 3aKPilyIeHHs, i SIK HACJIZ0K, POOOTOMAaBEIb MOKE BUMaraTu Bif
mpalliBHUKa BUKOHAHHST POOOTH, HE 0OYMOBJIEHOT TPYZOBUM JOTOBOPOM; 2) Y YMH-
HOMY 3aKOHOJIaBCTBI TIPO TPAITO0 BiJICYTHE BU3HAYEHHST MicCIlst poOOTH TPAIliBHUKA,
1 K HaACJiIOK Taka yMOBa IIpalli HeJl0CTaTHbO YiTKO PErJIaMEHTYETbCS Y TPYIOBUX
JIOTOBOPAX, 1[0 MOXKe IIPU3BECTU 10 MMOPYIIeHHs MpaB MpalliBHUKIB Y pa3i 1epese-
JIeHb Ui TIepeMillieHb MPaIliBHUKIB TIPU 3MiHI YMOB TIpaili; 3) HagBHICTb MOKJIUBOCTI
y po6oTOIaBIs 0OMEKYBATH OTLIATY MpPAIli MPAIliBHUKIB, BCTAHOBJIIOIOYH 0JATKOBY
JACTUHY 3apOOITHOI TJIATH y BUTJSA/AI 3a0X04YeHbD, a MOTIM MO30aBIAI0OYN iX TEl
YAaCTUHM Yepe3 JUCIUTLIHAPHI MTPOCTYNKU (JIOCTITHUTIS 3a3HAYAE, 1110 1€ CIIPUYn-
HEHO BiJICYTHICTIO MOJKJMBOCTI 3aCTOCYBAaHHS JIO TPAIiBHUKIB 1mTpady SK 3aX01y
JIUCIUTITIIHAPDHOTO CTSATHEHHS ); 4) BiJICYyTHICTh YiTKOTO 3aKOHO/IABYOTO BU3HAUEHHS
MOMEHTY MOYaTKy poOOTH MpalliBHUKA TCJIs YKIAJAECHHS TPYAOBOTO I0TOBOPY |3,
c. 254—-257]. IlepepaxoBati gocaigHUIEIO TPOOIEME (DAKTUYHO TAKOK CJIiAYIOTh
i3 HemockoHasocTi ynHHOTO Kozmekcy 3akoniB mpo mparo Yikpaiau [1]. Axmo y
norepesHiil poaHa i3o0BaHiil HaMu poOOTI OCTITHUK BKa3yBaB TepeayciM Ha Mpo-
TaJINHU Y 3MICTi JAHOTO HOPMATUBHO-IIPABOBOTO aKTa, TO Y KOHTEKCTI persiaMmeHTallii
TPYIOBOTO JIOTOBOPY OCHOBHOIO TIPOOJIEMOIO € HewiTKicTh HopM. To6To, HI3Ka HOPM
YUHHOTO 3aKOHO/IABCTBA PO TPAII0 MOXKYTh TIYMAUUTUCh TBO3HAYHO, TPUIOMY Ha
KopucTb poboromasiig. OTske, mpukiazamu HopMm Kojekcy 3akoHiB rmpo mpariio Ykpa-
iHU, TIPUITHATUX Ha KOPUCTH POOOTOMABII, € CT. 24, SIKOIO MepedadeHo, Mo TPYAOBHil
JIOTOBIP YKJIAJIAETHCH, IK MPABUJIO, B TUCbMOBIiH hopmi. [HIITUM TIpuKkIazoM € cT. 2
3akony Ykpainu «lIpo orarty npaiti» [9], 3rifiHO i3 KOO CTPYKTYPY OIJIATH TIpaIli
CTAHOBJISATh OCHOBHA 3apObiTHA IIIaTa, A0JaTKOBA 3apobiTHA IIjIaTa Ta iHINI 3a0X0-
YyBaJbHI I KOMIIEHCAIlIIHI BUILJIATH. |3 HaBe/leHNX BUIIE TPUYNH, B TAKUX yMOBaX
MPAIiBHUKA 3QTUMIAIOTBCS HEe3aXUIIEHUMH, a/xkKe (OPMaIbHO HISKUX TTOPYIIeHD
TPYIOBOTO 3aKOHOJABCTBA 3 OOKY pobOTOMaBIS He BUMHEHO. Pearizariiss mpuHImmy
3aKOHHOCTI y TPY/MOBUX TPABOBITHOCUHAX Y JIAHOMY KOHTEKCTI TIepe/lyciM TOB’S13y-
€ThCsI i3 HASIBHICTIO TIPO0OJIEM Y 3aXKCTI [IPaB Ta iHTEpPeCiB IpalliBHUKIB.

Jlo ananizy mpobJieM MpPaBOBOTO PEryJIOBaHHS TPYAOBOTO JOTOBOPY 3BEp-
taetbest M. O. /laHuyioB, akIeHTYyI0Oun yBary Ha akTyaJbHOCTI HACTYIHHUX IPO-
6sem: 1) HeeeKTUBHICTD BPETYJIFOBaHHS TIPOIECY YKIIAJAEHHS TPYA0BOTO JOTOBOPY;
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2) 3akpilIeHHs TapaHTill TPYAOBKMX IIPaB HPalliBHUKIB 0OYMOBJIEHE TPYIOBUM
JIOTOBOPOM y TIpolleci BUKOHAHHST TPY/0BO1 (YHKINI, a B yMoBax Hee(eKTUBHOCTI
PUHKY TIpalli TPYIOBU JOTOBIP Bijlirpae nepeBaxxHo (HopMasibHO-/IeKIaPATUBHY
POJib; 3) HEJIOCKOHAJICTh MPUIIMHEHHS TPY0BOTO JIOTOBOPY; 4) KOJi3IHHICTH HOPM
y MUTaHHI PeryJaioBaHHs KOHTPAKTY SIK 0COOJMBOTO BUY TPYAOBOTO JTOTOBOPY;
5) CTPOK il TPYZOBOTO AOTOBOPY (HAMPHUKJIAMI, Y BITYM3HIHOMY 3aKOHOIABCTBI He
nepenbadeHi repMminu, siki Moty 6 OyTH TIOTOJKeHI cyO’'eKTamMu, ajie He MiCTUIIN
IPaHUYHUX CTPOKIB) [4, ¢. 84—86]. lana mosuriisi y 6araThoX MOMEHTaX € TOAi0-
HOIO IO TIOIepe/IHbOl ITPOAaHaIi30BaH0l HaMU, BTIM JOCJHIIHUKYA aKIEHTYIOTh yBary
Ha pisHux mpobiemax. SAkmo H. A. Ilnaxorina, anasmisyoun mpobjaeMn mpaBoOBOTO
peryJioBaHHsl TPYZOBUX JIOTOBOPIB, aKIleHTyBaJa yBary IepeayciM Ha HeuiTKOCTi
(opmysoBanb HopM Kogmekcy 3akoniB npo npaiio Ykpainu, To M. O. [lanunmios
HiZKpecII0e XUOHICTD JeIKHUX TI0JI0KeHb YNHHOIO 3aKOHOAABCTBA, ab0 K HAsSBHICThH
MEBHUX 3aKOHOAABUKX TporajiinH. Ha HasgBHiCTh Takux mpobJseM 3BepTaroTh yBary i
iHII HAYKOBIM, i 3arajloM MOKHA 3pOOUTH BHCHOBOK, 1[0 KOJI3iHHICTE HOPM TPYIO-
BOTO TPaBa, a TAKO)K HASIBHICTh HU3KU 3aKOHOABYNX TIPOTAJIMH € HAMOIIBIIT MOTITHpe-
HUMM [TPo6GIeMaMy peastizallil IPUHIIMITY 3aKOHHOCTI y TPYAOBUX IIPAaBOBIHOCHHAX,
aJKe He MOKYTh OYTH 3aKOHHUMHE TaKi TPYIOBI IPABOBIIHOCUHY, IIpaBa Ta iHTepecH
YYACHUKIB SKUX HE 3aXUIIEeH] HAJIeKHUM YUHOM.

M. B. Copountnnt BUBYa€ MpoOJIeMHI TUTAaHHS BU3HAHHS (haKTy rmepeOyBaHHs
y TPYZIOBUX IPABOBiIHOCUHAX. TaK, OCAITHUK 3 aHAJI3y Cy/l0BOI MPAKTUKHU TI0 CYTI
BUJIIJIMB JINIIIE OHY MaciiTabHy mpobJeMy: cylaMu He BUPOOJIEHO YCTaTeHUX Kpu-
TepiiB BUBHAHHS TUX YW THITUX MTPABOBIIHOCUH TPYAOBUMU (IIPW BUPIIIEHHI CIIpaB
po BU3HAHHS (hakTy 1epeOyBaHHS y TPYAOBHUX IIPABOBIIHOCHHAX CYAU KEPYIOTHCS
TakuMU 0OCTaBUHAMHU, SIK BUKOHAHHS POOOTH 3 TIEBHOI O/IHIET a0 KiJIbKOX TIpodeciii,
CIeTiaibHOCTe|, TT0Caiu BiJIMOBIIHOT KBaJi(ikallii; HasIBHICTb y IITATHOMY PO3-
MUCI MANPUEMCTBA TIEBHOI 1TOCAIH, T/ SIKY MMANAIA0Th MOKJIa/IeH]l Ha MpalliBHUKA
000B’sI3KM; HAsIBHICTh YKJIaJI€HOTO JIOTOBOPY PO TIOBHY MarepiajbHy BiAIOBiIa/Ib-
HICTh; CUCTEMATUYHUI XapaKTep BUIJIAT BUHATOPOJAM 3a TIPAIfio TOIo) [J, ¢. 334—
337]. Icuye Hebesneuna cyqoBa IpakTHKA BiIMOBH CY/IiB BU3HABATH (haKT iCHYBAHHI
TPYAOBUX BiIHOCWH y 3B’I3KY 3 HEBMKOHAHHIM POOOTOAABIEM CBOIX 0OOB’SI3KIB.
MakTryro, pasimnre y Hopmax Kozekcy 3akoHIiB mMpo mpaifio Ykpainu 6yi0 BCTaHOB-
JIEHO HOPMY, 3Ti/IHO 3 GKOI0 y pa3di YKJIAJeHHS TPYJI0BOTO JIOTOBOPY MiXK (hi3uaHOO
000010 Ta TPAIliBHUKOM (hidudHa ocoba MOBMHHA Y TUKHEBUN CTPOK 3 MOMEHTY (hak-
TUYHOTO JOIYIIeHHs TPalliBHUKA 10 POOOTH 3aPEECTPYBATH YKIAeHUH Y IHChMOBIii
dopmi TpypoBuii gorosip y Jlep:kaBHiil cay:k0i 3aiiHATOCTI 3a MiCI[EM CBOTO IIPO-
JKUBaHHA. Y pasi SIKIO TaKuil I0OTOBIP HE PEECTPYBABCS, Cy/U MPUKAMAIH PillleHHS
mo/10 (DaKTUYHOTO He ICHYBaHHS TaKWX MPaBoBUX BifjHocuH. Ha choromni ct. 24-1
BukodeHo i3 Kozgekcy 3akoHiB mpo mpaiio Ykpainu, yTiM 1mpobsemMa BU3HAYEHHST
icHyBaHHS (DaKTy TPYAOBUX ITPABOBIHOCUH 3aJUIIAETLCS aKTyalabHOWO. Y CT. 24
BCTAHOBJIEHO, 1[0 TIPAIiIBHUK He MOKe OYTH HOIyIIeHui 10 pobotu 6e3 yKJaaeHHs
TPYZIOBOTO JI0TOBOPY, OOPMIEHOTO HAKA30M YK PO3MOPSKEHHSIM BJACHUKA ab0
YIOBHOBa)KEHOTO HUM OPTaHy, Ta MOBIJIOMJICHHS TIEeHTPAJIBHOTO OPraHy BUKOHABYO1
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BJAJM 3 NHUTaHb 3a0e3nedeHHs (OPMyBaHHs Ta peasiszailil gAepKaBHOI MOJITUKK
3 aJIMIHICTPYBaHHST €IMHOTO BHECKY Ha 3araJibHOOOOB SI3KOBE JIepKaBHE COI[iaIbHE
cTpaxyBaHHsI PO MPUIHSATTS MpalliBHUKA HA POOOTY B TOPSIIKY, BCTAHOBJIEHOMY
Ka6inerom Minictpis Ykpainu. Aje SKIIO caM IpaIliBHUK He 3MOKe JOBECTH CBOE
(daxTruHe 1epeOyBaHHST y TPYAOBUX TIPABOBIIHOCHHAX, HOTO JTOBEIECHHS Y 1HIITHIT
crocib € CyMHIBHIM, a OT/Ke, il 3aKOHHICTh Y TaKUX IPABOBIIHOCHHAX He MOXKe OyTH
3abesmnedena. Y mpoekti TpymoBoro koxekcy Ykpainu [8] mana mpobsemMa 4acTKOBO
3HANIIJIA CBOE BUPIIIEHHS. Y WOTO CT. 33 BU3HAUEHO, 10 TPYJOBUN JIOTOBIP yKJIa-
JIAETHCS B MUCHMOBIN (DOPMI y IBOX MPUMIPHUKAX, SIKi MAIOTh OJHAKOBY IOPUJIUIHY
cuy (OIMH MPUMIPHUK TIEPEAAETHCS TPAIiBHUKY, APYTHii 30epiracTbest y poboTo-
JIaBIS1), @ 3MIHU JI0 TPY/IOBOT'O JIOTOBOPY O(POPMJIIOIOTHCS B TAKOMY CaMOMY ITTOPSIJIKY.
To6T0 yMOBM TPY/0OBOTO JIOrOBOPY MaioTh OyTH 3adiKcoBaHi y MUCbMOBIN GopMi, a
He B IIUCbMOBIN UM YCHIH. K HACTIZIOK, KOKHA CTOPOHA CIIOPY MAa€ JIOKyMEeHTaJbHe
MiITBEP/IKEHHST apIyMEHTIB, Ha sIKi BOHA MOCUJIA€Thes. 3 iHIIoro 60Ky, y 4. 4 cr. 30
[IpoexTy BcTaHOBJIEHO, IO TPYAOBI BiIHOCUMHU BUHUKAIOTH 3 JHA TIOYATKY TparliB-
HIUKOM POOOTH 3a Haka3oM (PO3MOPSIKEHHSIM) 41 3 103Bosry pobdorozasiist. 11lomo
JI03BOJTy 3BEpPHEMO yBary Ha BiZICyTHICTh HOPMATUBHO 3adikcoBaHOI BUMOTH (hikcartii
fforo y nucbMoBiil ¢hopmi, TOOGTO 103BiI MOKe OyTH yCHUM. Y TaKOMY pasi JoBeJeHHs
MpaIliBHUKOM (haKTy HaJaHHSI TaKOTO JI03BOJIy MO:ke OyTh HeMoxjuBuM. Ha Harie
HepPeKOHAHHS, [IJIsT YHEMOJKJIUBJIEHHST BUHUKHEHHSI TTOMIOHUX CUTYAIliil HeOOXiTHO
BCTAHOBJIIOBATA MOMEHT MOYATKY TPYZOBUX MPABOBITHOCHH Y CAMOMY JIOTOBOPI. 3a
YMOBU BCTAaHOBJIEHHST BUKJIIOYHO MMCbMOBOI (DOPMU TPYZOBUX JIOTOBOPIB, a TAKOK
HAsIBHOCTI TIPUMIPHUKIB Y KOKHOI 31 CTOpIH IpaBa i MpalliBHUKIB, i poOOTOAABIIIB
OyIyTh HAJIEKHUM YHHOM 3aXUIIECHUMUL.

O. A. CurHuIbKa JOCTIIUIA TUTAHHS TIPOGJIEM TPABOBOTO PETYJIIOBAHHS TPY-
JIOBUX BiJIHOCMH TpoMa/isiH YKpaiHu, sKi nmpaioioTh 3a ii Mexxamu. Tak y nporeci
JOCJI/IPKEHHST TOCITHUIS BU/IINIA TIepeyciM HACTYIIHY TIpoOJeMy: BiJICyTHICTD
3aKOHO/IABYOTO aKTa, SIKWil OW /IeTaTbHO PErJIaMEHTYBaB IMiJANPUEMHUIIBKY islib-
HICThb MIO/I0 TMOCEPENHUIITBA y MpalleBJANITyBaHHI TPOMAJSH 32 KOPAOHOM |6,
c. 96-97]. Illomo iHmwux BupieHUX MPoOJEeM, BOHN He TIOB’si3aHi i3 peasizalfiero
NPUHIIAITY 3aKOHHOCTI Y TPYAOBKX MPABOBIIHOCHHAX, @ MAfOTh OiJIbIIOI0 MipOIO COITi-
anbHUi, eMorpadiunuii Ta mirpariitnuii xapakrep. [1logo mpobiemu, Ha sIKiit Mu
aKIEHTYBaJIM yBary BUIIE, 3p0OMMO BUCHOBOK, IO Y KOHTEKCTI pobJieM peasrisariii
MPUHIIMAITY 3aKOHHOCTI Y TPY/IOBUX IIPABOBIIHOCHMHAX, BOHA TOB’s13aHa i3 HASBHICTIO
3aKOHO/IABYMX MTPOTAJIMH Ta BiJICYTHICTIO BPETYJIIOBAaHHS OKpeMIX cdep, 10 € CyMixK-
HUMM KaTeropisMu i3 TPYJOBUMHU TTPABOBIIHOCUHAMU. 30KpeMa, B YynHHOMY Kozexci
3aKOHIB PO TpaIio YKpaiHU HeMa€ HOPM, SKi BPEryJboBYIOTh IMOCEPETHUIIBKY
JiAnbHICTD 13 3abe3lledyeHHs IpalleBIallTyBaHHsd IPOMaAdIH 3a KOPAOHOM, i Tak
caMo BIJICYTHI crieliaJlbHUil HOPMATUBHO-TIPABOBUI aKT, SIKWI PETJIAMEHTYE JIaHy
nisgabHicTh. OTOX aHaMi30BaHa MPallsd € 1€ OJHUM ITiITBePKEHHSAM aKTyaJbHOCTI
pobJieMr HasTBHOCTI TIPABOBUX KOJIi31i1 Ta MPOTaJNH y 3aKOHOIABCTBI PO MPaIio,
110 He /103BOJIg€E e(PeKTUBHO Peasi3oByBaTUCh IPUHIUITY 3aKOHHOCTI y TPYJIOBUX
11PaBOBI/THOCUHAX.
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O. A. MipoIiHHYeHKO CBOEI Yeprofo BUII/sIE Taki mpobsemu: 1) yacTrna mpa-
I[iBHUKIB OM0/KeTHOT chepu 1M036aBJIeH] MMpaBa MPaIiOBaTH 32 CyMiCHUIITBOM, UM
MOPYLIYIOTHCS 1XHI KOHCTUTYIIMHI IIpaBa, a TaKOX HOPMU MI>KHAPOJHOTO IPaBa;
2) uMHHE cIeiaJbHe 3aKOHOAABCTBO, IO PETyI0e€ poOOTY MPalliBHUKIB [epsKaB-
HOTO CEKTOPY €KOHOMIKM 3a CYMICHHUIITBOM, MOTPEOYE CYTTEBOTO YAOCKOHAJIEHHSI
[7, c. 638—639]. 3 iioro mpami MOKHa BUALIUTHA HACTYIHY HpobjeMy peaisaltii
MIPUHITUITY 3aKOHHOCTI Y TPY/IIOBUX IPABOBITHOCMHAX — HEO/HOPi/IHE TIPAaBOBE pery-
JIIOBAHHS JIJIS1 PI3HUX KaTeropiil mpaliBHUKIB, B pe3yJibTaTi 4OTo MOPYUIYIOThCS iXHi
npasa. [1s mpobiiema € XapakTepHOIO He Juiie ist chepu IepsKaBHOTO CEKTOPY €KO-
HOMIKH, a i [yist iHmux cdep, Ha 10 MU BKasyBajivd paHilie y ganiii poboti (Hampu-
KJIaJl, MO0 UCTaHIiiHOI 3aiiHgaTocTi). Tak, y 1. 7 cT. 40 Komexcy 3akoHIB 1po
npaio YKpaiHu BCTAHOBJIEHO, 10 Y Pasi MOSIBY MPalliBHUKA Ha POOOTI B HETBEPE3OMY
CTaHi, y CTaHi HAPKOTHMIHOTO ab0 TOKCHMYHOTO CIT'STHIHHS TPYIOBUI JOTOBIp, YKJIaje-
HUUM HAa HEBU3HAUEHUH CTPOK, a TAKOK CTPOKOBUH TPYIOBUM JIOTOBIP /10 3aKiHUEHHS
CTPOKY #Oro YMHHOCTI MOKYTh OYTH po3ipBaHi BJIACHUKOM ab0 YIIOBHOBAKEHIM
HUM OPraHoM. Y JUCTaHI[THUX TPYIOBUX MTPABOBIHOCHHAX POOOTOIABEIH TT030aB-
JIHU MOKJIUBOCTI 11e KOHTPOJIIOBATH, TOMY Y aHAJIOTIYHI CUTYallil MPalliBHUKU He
BTPaTATh CBOIO poboTy. ToOTO TyT Ma€ Miciie HEOJHOPIJHE MPaBOBE PETyJIIOBAHHS
TMMTaHHS 3BITbHEHHS MPaIliBHUKIB, 3afHATUX AUCTAHITIHOIO Tparieio, a TaKoK Ipa-
1IBHUKIB, 10 3/1HCHIOIOTH TPY/IOBI BI/IHOCUHU Ha 3arajbHUX 3acajiaX. BimosiaHo,
JaHy mpobJieMy BapTO BU3HAUUTH SIK MPOGJIEMY 3aKOHHOCTI Y TPYIOBUX MTPABOBII-
HOCWHAX, a/)Ke He € 3aKOHHUMU TaKi TPY/IOBI TIPABOBIIHOCUHH, Y SIKUX TPAIliBHUKA
Ha/(iJIEHO MEHIINM 00CSTOM TIpaB, aHixk I1ie nepeadadeHo OCHOBHUM 3aKOHOM HAIIOl
JIepsKaBy, 2 TAKOXK aKTaMHW Mi>KHAPOJHOTO 3aKOHOZIABCTBA.

Sk Gaunmo, GisibITicTh MPO6JIEM peastizaltii TPUHIUITY 3aKOHHOCTI Y TPYIOBUX
MIPABOBITHOCUHAX, MOB’A3aHi i3 HefloCKOoHaIiCcTI0O YmHHOTO Kozekcy 3aKoHiB 1po
mparfo Ykpainu ta 00yMoBieHi HeoOXinHicTIO puitHATTST TpymoBoro Kojekcy Ykpa-
THU, TPUYOMY 3a3HAUNUMO, 1110 y TTPoeKTi TpysoBoro Kogekcy Ykpainu (hakTUIHO yci
poaHaIi30BaHi HaMU TIPOOJIEMHU 3HANIIIA CBOE BUPIIIECHHSL.

06z060penns pesyavmamise. 3arajioM, BUIJISIOYM KOHKPETHI MPOTaJUHK, HaA
SIKMX aKIEeHTYBaJIu yBary BITUM3HAHI HAyKOBIIi, 3a3HAYNMO HACTYIIHE.

1. BizcyTHicTh 3aKOHOABUOTO BU3HAYEHHST OKPEMUX BU/IIB TPYAOBOI MiSIITBHOCTI
Ta iX perjaMeHnTailii — gana mpobiema oOymMoBJieHa 3actapiyictio Kojekcy 3akoHiB
PO MpaIfio YKpaiHu, TOMY TeBHI BUIU MisSJIBHOCTI, IKi BUHUKJIU IICJAS WOTrO TPU-
HHATTS, He Tepegdadeni JaHNM HOPMATUBHO-TPABOBUM aKTOM B3araji. Bupimients
nanoi mpobsieMu BOadaeMo y pUiHATTI TPymoBoro Kojekcy YKpainu, siKuil 3akpi-
MUTh MOHATTSA BUJIB TPY/IOBOI [isJIBHOCTI, SIKi BiJIITOBIZIAIOTH Cy4acHOMY PO3BUTKY
CYCIIJIBHUX BiTHOCWH i siep:kaBu. Tak, Hanpukiaz, y ynHHOMY Kosekci 3aKoHiB TTpo
mpaio YKpaiHu He PeryoloThcsi 0COOTMBOCTI TPYAOBUX MPABOBIHOCUH i3 JHC-
TaHIIHHUMU TIpalliBHUKaMU. Y 1poekTi TpynoBoro kozpekcy YKpaiHu lie MUTaHHS
BUpillieHe HAJIEKHIM YIMHOM Y CT. 42.

2. Heuitkicts HopM Kojiekcy 3akoHiB 1po mpaifio YKpaiHu — 3MicT 6araThOX HOPM
JTAHOTO HOPMATUBHO-TIPABOBOTO aKTa HEMOKJIMBO TIYMAYUTH OJTHO3HAYHO, 1 STK HACJTi-
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JIOK, Y POOOTO/ABIIIB iCHYE MOJKJIMBICTH IOPYIIYBATH TPYAOBI IIpaBa MPalliBHUKIB,
He TIOPYIIYIOUN TP ITbOMY 3aKOHOJIaBCTBO Tipo miparfio. ¥ 4. 1 ct. 33 mpoekrty Tpy-
JIOBOTO KOJIEKCY YKpaiHW 1151 TPOrajinHa BUPIIYETHCS MIJISIXOM 3aKPIillJIEHHS HOPMHU,
IO TPYZIOBUI JIOTOBIP YKJIQJAETHCSA B MUCHMOBIH (pOpMi Y IBOX MPUMIPHUKAX, SIKi
MalOTh OJJHAKOBY IOPUJINYHY CUJTY. SMIHU /IO TPYIOBOTO JIOTOBOPY O(OPMJIIOIOTHCS B
TakoMy camoMmy Hopsiiky. OIMH IPUMIPHUK HepeJacThCsl TPaliBHUKY, APyTruil 36e-
piraerbest y pobortomasiist. [TopyIieHHsT [bOTO MpaBUjia He MOKE BILUIMHYTH Ha TPY-
JIOBI BIZIHOCWHH, 1110 BKe BUHUKJIU. OOOB'SI3KOBICTh YKJIQJEHHS TPYA0BOTO JOTOBOPY
y TUCHMOBIiT (hOPMi IO3BOJIUTD YiTKO BPETYJIIOBATH Y KOHKPETHII CUTyallii TpaBa Ta
060B’sI3KM OTO CTOPIH, IO MOJETIIUTD JOBEIEHHS CBOEI TIPABOTH 06OMA CTOPOHAMYL.

3. TIpobieMaTHUIHICTh OBEAEHHST caMOro (haKTy iCHYyBaHHS TPYAOBUX MTPABOBI/I-
HOCHH MiK 0c00aMK — aHaJIi3 JesIKUX Ipallb 3aCBiIYMB, 110 HAa ChOTOAHI poOOTONABIIL
3HAYHO OiJIBII 3aXUIIEHi, a/[Ke YNHHE 3aKOHOIABCTBO YCKJIAIHIOE [OBE/IEHHST MPAIliB-
HUKOM (DaKTUIHOTO 3MiHICHEHHS HUM TPYIOBUX MPABOBITHOCHH.

4. HeonmHopinHe TIpaBOBe PeryJiOBaHHS JIJIsI PI3HUX KaTeropiil MpalliBHUKIB,
B pe3yJibrari 4oro MOPYyHIYIOThC iXHI mpaBa. Ajyke KOHCTUTYIIHHI HOPMH II0/I0
PIBHOTO JIOCTYILY IO TIpalli, a TAKOK HEJOMYIIeHH JUCKPUMiHaIlii y cdepi mparii Ha
CHOTO/IHI He 3aBK/IM BUKOHYIOTBCSI Y TPYNOBUX MPABOBIIHOCHMHAX, a/)Ke Y YNHHOMY
Kozekci 3akoHiB 1po mpaiio YKpaiHu iCHYIOTh HOPMH, sKi Ge310cepeHbo cylepe-
yaTh OCHOBHOMY 3aKOHY, a TAaKOXX aKTaM Mi’KHAPOJHOTO 3aKOHOJABCTBA. Y IPO-
exti TpymoBoro xojaekcy Ykpaiuu 111 nmpoOjieMa He BUpillleHa, BTIM HOPMaTHUBHO
aprymenToBaHa. Tak, y cT. 43 BCTaHOBJIEHO, 1[0 TIPUIIMHEHHS TPYJAOBUX BiHOCHUH
3 TMPaIliBHUKOM, SKWU MPaAIIOE 32 CyMICHUIITBOM, 3 BUILIATOIO BUXIJHOI JIOMIOMOIH
BiZIOYBAEThCS 32 YMOBM OOMEKEHHS CYMICHUIITBA Y 3B’S3KY 3 0COOJUBUMYI YMOBAMMU
Ta peskMOoM miparii. To6To y pasi 0OMeKeHHs TPYAOBUX TPaB 0Ccid BOHM BCe K KOM-
IEHCYIOThCS BUILIATOIO BUXiAHOL gonomoru. Y ct. 296 IIpoekTy BcTanoBseHO, 110
3a00POHSIETHCST TPUAMATH Ha POOOTY 3a CYMICHUIITBOM HEMOBHOJIITHIX 0Ci0, i Take
0OMEKeHHsT BBAKAEMO BUTIPABAAHUM. TOK BUPIIIEHHSI OKPECTEHOT TIPOOJIEMU MOJK-
JIVBe JIBOMA IIJISIXaMu:

1) 3piBHIOBaHHS B IpaBax ycix 6e3 BUHATKY MpalliBHUKIB. Tak, 0OMeKeHHST TPy-
JIOBUIX TIpaB TPaIiBHUKIB O10/keTHOT chepu, Betanossere y 1. 1 4. 1 ¢1. 25 3akoHy
Yrpainu «IIpo 3amobiranus kopytiii» [10] obmexye y TpymoBux mpasax ocib,
YIIOBHOBaKEHMX HA BUKOHAHHST (DYHKILIT /epskaByu ab0 MiCIIEBOTO CaMOBPSILyBaHHSI,
y TIOPiBHSAHHI 3 IHIIUMU KaTeropigMU MPaIliBHUKIB, SIKI MOXKYTb 3aiiMaTUCA 1HIIOIO
OIJIauyBaHOIO ab0 MiAIPUEMHHUIIBKOIO [Mis/IbHICTIO. 3PiBHIOBAHHS B IpaBax ycix
HPALiBHUKIB MOKJIMBE LIIAXOM BUKJIOUEHHS YCIX IMOAIOHMX 00OMEKeHb i3 3MICTy
aKTiB BITYM3HSIHOTO 3aKOHOAABCTBA, Y TOMY 4ucai 3akony Ykpainu «IIpo 3amobi-
raHHs KOpyIiii». OfHaK TaKUil MIJISIX € HeJOPEYHIM, a/Ke BiAMOBIIHI 00OMeKeHHSsT
BCTaHOBJIIOIOTCSI B iHTEpecax JepyKaBy 3 METOIO 3a00iraHHsT BUKOPHCTAHHIO TAKIMU
HpaIiBHUKaMH CBOTO CJIysKO0BOTO CTAaHOBUINA Y OCOOUCTUX iHTEpecax;

2) yuecentst 3min 10 OcHoBHOTO 3akoHy Ykpaitnu. Takuii misix € GBI Joped-
HUM, ajpke KOHCTUTYIIisT YKpaiHu MiCTUTDh HU3KY HOPM, SIKi (DaKTUUYHO He 3HANTILIN
CBOE€1 peaJsiizallil y MOBCAKICHHOMY JKUTTI Ta IHIIMX aKTaX 3aKOHO/AABCTBa. Tak,
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y cT. 21 BU3HAu€HO, 110 YCi JIIOJIM € BiJIbHI i PiBHI y CBOIl TiIHOCTI Ta MpaBax, a mpaBa
i cBOOO/IM JIIOANHY € HEeBIUY)KyBaHUMU Ta HemopyImHUMU. [IpoTe, Ik CBix4uThH Crie-
nudika TPYAOBUX MMPABOBITHOCHH, O/IHI 3 MPAI[IBHUKIB MOKYTh HAJJISATACS TIUPITAM
obcsiroM TIpaB y HOPIBHSHHI i3 iHITMMK B iHTepecax jaeps:kaBu. Tox GiJbII JOPEYHO
copmyJIoBaTH JJaHY HOPMY HACTYITHUM YMHOM: «¥YCi JIIOJIU € BiJIbHI 1 PiBHI y CBOIN
TiTHOCTI Ta MpaBax, OKPIM BUIIAJIKiB, KOJU 00OCAT MpaB 0OMEKYEThCSI B iHTEpecax
nepskaBu. [IpaBa i cBOOOIM MIOANHU € HEBIMIYKYBAaHUMHU Ta HETIOPYITHUMU>.

Bucnoexu. Takum 4uHOM, y TIPOIECi TOCTIiKEHHST TPOOJIeM peastisariil puH-
IUTTY 3aKOHHOCTI Y TPYZIOBUX TPABOBITHOCHAX HAMU BCTAaHOBJIEHO, 1O cdepa Tpy-
JIOBUX MIPABOBITHOCUH Y IJIOMY XapaKTEPU3YETHCS HUZKOIO TIPOOTEMHUX MOMEHTIB.
Vei ipobsieMu 00yMOBJIEH] HEOCKOHAIICTIO YHHHOTO 3aKOHOABCTBA TIPO MPAITio, a
came 3acrapiyictio Komekcy 3akoHiB 1Ipo mpaitio Ykpainu. ¥YTim, mpoekt TpyzoBoro
kozekcy Yipainu Ne 1658 Bix 27.12.2014 p. micTuth BupitiieHHsT OLIBIIOCTI i3 BKa-
3aHUX HaM¥ poOseM. A OTXKe, ChOTOJIHI BKPail BAKJIMBUM 3aX0/I0M 3abe3edeHHsI
3aKOHHOCTI y TPY/ZIOBUX IPABOBI/THOCUHAX € MPUNHHATTS HOBOTO TPy/0BOrO KOJIEeKCy
Ykpainun.
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Problems of realization of the principle of legality in labor relations

The current state of implementation of the principle of legality in labor relations and the practice of
its application does not fully correspond to the constant changes in the policy of the state, its economy,
society, etc. As a result, the implementation of the principle of legality in labor relations is characterized
by the presence of numerous problems, that are regularly pointed out by scientists in their writings. The
most appropriate way of solving the problems of implementing the principle of legality in labor relations
is the adoption of the new Labor Code of Ukraine. However, it has remained as the project for the last
Jew years, and it is difficult to predict the immediate prospects for its adoption at this time. Therefore,
the relevance of research into the implementation of the principle of legality in labor relations is that,
while the new Labor Code of Ukraine has not yet been adopted, the search for alternative ways of their
solution is necessary. In this article argued propositions of solving problems of the implementation of the
principle of legality in labor relations are analyzed. First and foremost, their availability is due to the
obsolete version of the current Code of Labor Laws of Ukraine. Given the rapid development of public
relations, changes in the policy of the state, its economy, society, etc., it does not meet the requirements
of time, because a large number of new types of activities that have arisen over the past decades are
not provided by this Law in general. Papers and labor legislation in the context of disclosing the content
of this problem were researched, and it has been established that ensuring legality in labor relations is
complicated in conditions where such legal relationships are not provided for by current labor legislation.
In addition, the norms of this normative legal act are vague regulate the labor relations of different
categories of employees - it is explored that constitutional norms regarding equal access to work, as well
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as the prevention of discrimination in the field of labor, are not always carried out in labor relations.
Therefore, in this article the advantages of the draft Labor Code of Ukraine regarding the implementation
of the principle of legality in labor relations are outlined, as well as ways of solving main problems in
this area.

Keywords: implementation problems; the principle of legality; labor relations; labor; employee.
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Cmamvsi nOCésena Meopemuueckum oNPocam 6 cepe 0Ouecmeentbix OmHouenui no nogody
B0CCMANOBNEHUS 3eMeNb. AKUCHMUPYEMCS BHUMANHUE HA OMOETLHBIX 0COOEHHOCMAX CYOBEKMOE8 3eMeNb-
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3EMEJIbHE ITPABO

Bcmyn. B ymoBax icTOTHOTO TOTIpPIIEHHS SKICHOTO CTaHy 3eMesb B YKpaiHi,
MOCHUJIEHHSI TEXHOTEHHOTO 3a0py/IHEHHST 3eMesib, PO3BUTKY €PO3iHUX MPOIECiB
0c00TMBOI yBarn moTpedyITh TEOPETHYHI MUTaHHS Y cdepi BIIHOCHH 3 MPUBOLY
BiJIHOBJIEHHST 3eMeJib. BUOip TeMU CTaTTi BUBHAYEHO aKTyaJbHICTIO OKPEMUX TeOope-
TUYHUX TUTAHb OO0 MPABOBITHOCUH y cdepi BiIHOBIEHHS 3eMelb SIK CKIa/0BOI
npeaMera 3eMesibHOTO TipaBa. OcobIMBOI yBaru 3acyroBYIOTh Cy6'€KTH TIPAaBOBUX
Bi/IHOCUH HIOJI0 Bi/[HOBJICHHSI 3€MeJIb.

Ananiz aimepamyprux oanux i nocmanosxa 3adaxi docaioxncenns. 11paBosi
npobsieMy BiTHOBJIEHHSI 3eMeJib € HAJ3BUYANHO aKTyaJbHUMHU B Cy4acHUX YMOBAX.
Y KoOHTEKCTI BUIlle 3a3HaY€HOTO JIOLIJIbHO Ha3BaTH Ipalli BITYM3HAHUX HAYKOBIIIB,
sk H. C. TaBpumr (N. S. Havrysh), TI. @. Kyaunuu (P. E Kulynych), M. A. [leii-
Hera (M. A. Deynega), A. JI. Miciakesuu (A. L. Misinkevich), M. B. Illysibra
(M. V. Shulha), pote okpemi TeopeTHuHI TTUTAHHS TO0 PABOBOTO CTaTyCy Cy0’€K-
TiB MPAaBOBUX BiHOCHH y cepi BiHOBIEHHS 3eMesb MOTPEeOYIOTH MOMAIBIIOTO
JIOCJTIJIPKEHHSI.

Mema cmammi — BuB4YeHHsST 0COOIUBOCTEN TIPABOBOTO CTATyCy CyO'€KTIB TIpa-
BOBHUX BiIHOCUH y cepi BiZIHOBJIEHHS 3eMellb.

Buxnao ocnoenozo mamepiany. Hacamnepes ciiz 3azHaunty, mo cy6’ekramMu
MIPaBOBITHOCUH BiJITIOBIIHO 10 HAYKOBUX TIOTJISI/IIB € IHAMBIIN abo opraHizaitii, ki
MOKYTh OyTH Ha TTi/ICTaBi HOPM TIpaBa yYaCHUKAMMU [TPABOBITHOCHH, HOCIsIME Cy0’€K-
TUBHUX IpaB Ta 000B’s13KiB [1, c. 291-293].

YuacHukamu mipaBoBifiHOCHH, gk Harosomye B. M. Xpomaniok (V. M. Hropa-
njuk), € Ti cy6’ekrn, sKi mepebyBaloTh y chepi aii 06’ektuBHOTO TIpaBa [2, ¢. 309].
Mipa yuacti cy6’€KTiB y TIPaBOBIIHOCHHAX BU3HAYAETHCS iX MPABO- Ta MIE€3MaTHICTIO.
O. @. CxakyH (O. F. Skakun) noziznsie Bcix cy6’eKTiB IPaBOBiHOCHH HA: IHIWBI/LY-
aJibHI (TPOMaJIIHH, SKI MAIOTh IPOMAJITHCTBO BiJIMOBIIHOI JIep;KaBU; iHO3EMHI T'PO-
MaJIsTHI; 0coOu Ge3 TPOMAISTHCTBA (AlaTpuin); 0COOU 3 MOABIHHIM IPOMAJISTHCTBOM
(GimaTpuan); KOJEKTUBHI (epKaBHi OpraHu, opraHisailii, ycTaHOBH, MiJAIPUEMCTBA,
OpraHy MiCI[eBOTO CAMOBPSITyBaHHsI, KOMEPIIiiiHi opraHisaiiii, rppoMaJcbKi 06 €THaAHH
(maprii, mpodCIiaKOBI Opranisartii);; pesiriliHi oprafisariii; fep:xaBy Ta ii CTPYKTYPHi
onvHUII (Jleps:KaBa, ep>KaBHI yTBOPEHHS MITATH, 3€MJIi, aBTOHOMI1 ), a/IMiHICTPATUB-
HO-TEPUTOPiaJibHI YTBOPEHHS; COIliaibHI CIIIBHOTHA (HAPO/I, HAIlisl, €THIUHI TPYIH Ta
in.) [3, c. 385]. C. C. Anekceesn (S. S. Alekseev) BHOKpPeMJIIOE IBi OCHOBHI O3HAKM
cy6’exriB mpaBa. Hacammepes — 1ie ocoba, y9aCHUK CyCIIIbHUX BigHOCHH (iHIUBI/IH,
opranisaiiii), ki 3a ¢cBOIMU 0COOIMBOCTAMK (PAKTUYHO MOKYTh OyTH HOCIsIMU Cy0'€K-
TUBHUX TIpaB i 00608’ a3KiB. /[y 1bOro 0coba IMOBUHHA BOJOITH MEBHUMU SKOCTSIMU,
IO TIOB’sI3aHi 3 BOJIEIO JIIOAMHKM a00 KOJEKTUBY, 0 SIKOI BOHA HAJIEKUTH, HAETHCS
[IPO 30BHIIIHIO BIJOKPEMJIEHICTD, epCcoHi(iKalliio, 3aTHICTh BUPOO/ISATH, BUPAKATH
il 3ailicHIOBaTH TepcoHidikoBaHy Boso. Jpyroo o3Hakoo € 0coba, sika peajbHO
31aTHa OpaTH ydacTh y IPaBOBIJHOCHHAX Ta HaOyJa BIaCTMBOCTEN cyb'e€KTa IpaBa
Bi/IMOBiIHO /10 IOpUNYHUX HOPM [4, ¢. 139].

3matHicTh OyTH HOCISIMU IOPUANIHUX TIPaB i 000B’SI3KIB € MPaBoOCy’ EKTHICTIO.
[Tpu 1boMy TIpaBoOCyO’€KTHICTD € BJIACTUBICTIO 0COOM, CYCIIBHO-IOPUANIHUM CTAHOM,
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1[0 32 CBOETO MIPUPOJIOIO € HEBieMHUM Bijt ocobu [4, ¢. 139]. TIpaBocy6 eKTHICTH Ma€e
BJIACHY CTPYKTYPY, SIKY CKJIQIAI0Th TAPAHTOBAHI 3aKOHOM MOJKJIUBOCTI OYTH HOCIEM
npaB Ta 000B’sI3KiB, HaOyBaTH 1X, KOPUCTYBATUCS HUMU i BUKOHYBaTH iX [5, c. 49].

Jlesiki HayKOBIN PO3MEKOBYIOTH MOHSATTS «Cy0'€KT MpaBa» i «Cy6 €KT paBoOBij-
HOCHH», PO3TJISIIAI0UN CyO’eKTa 1paBa sik 0co0y, HaJliJIeHy paBocyO’eKTHICTIO, TOOTO
HOTEHI[ITHO 3/aTHe OYTH YYaCHUKOM PABOBIHOCHH, a Cy0’€KTa MPABOBIHOCUH SIK
peasibHOTO yYacHMKaA BIAIIOBiAHUX IIpaBoBUX BizHocuH [6, c. 32—36]. IIpaBocy6’ex-
THICTb Y €HOCTI 3 iHITUMU KOHCTUTYIHIHUMY (3araJbHUMI) ITpaBaMu Ta 060B’si3-
KaMH, SIKi BU3HAYal0Th 3MIiCT IIPaBOCY® €KTHOCTI Ta € HEBiJ' €MHUMU Bijl 0COOMCTOCTI,
OXOTLTIOETHCS TTOHATTSAM TPABOBOTO cTAaTyCy [4, c. 142].

AHasi3 cydyacHoi IOPUANYHOI IOKTPUHM CBIZIUUTH MTPO HASIBHICTD /IBOX IT/IXO/IIB
II[O/IO CITiBBIIHOIIEHHST TTOHSATH «Cy0 €KT MPABOBIIHOIIEHHSI> Ta «Cy0 €KT mpaBay |7,
c. 39]. llpuxuapHUKT TIEPIIOTO MiX0Y BBA)KAIOTHh 3a3HAY€HI MOHSATTS PiBHO3HAY-
Humu [8, c. 83; 9, c. 753-754; 10, c. 285; 3, c. 384—385]. st Hux 6ytn cyb €KToM
npasa o3Hauae Oyt cy0’€KTOM IIPaBOBIAHOCHH, TOOTO peanizoByBaTH HajaHi cy0’ek-
TUBHI TIpaBa Ta fopuandHi 0608’s13ku [7, ¢. 39].

BiamoBigHo 10 Apyroi mo3uilii MoHATTS «Cy6’€KT MpaBa» OXOILIIOE MOHSATTS
«cyG’eKT IPaBOBiHOCHH>, siKe € ByskurM. Cy0'eKT TpaBa — 1ie 0c00a, sIka Ma€ mpaBo-
cy0’€KTHICTD, TOOTO TOTEHIIIHO 3/[aTHA CTATH YYACHUKOM TIPABOBITHOCHH, a Cy0 €KT
MIPaBOBIJIHOCUH € PeAJIbHUM YYaCHUKOM INX TIPaBoBiiHOCHH [6, c. 40].

SIK MAKPECTIOEThCS Y HAYKOBUX TPAISX, HEMOKINBO OyTH cy0’€KTOM TIpaBa it
He OyTH BosHOYAC cy6'€KTOM MpaBOBiAHOCHH |7, ¢. 42]. Amske Oyt cyb’'€KTOM TipaBa
o3Hayae OyTH 0cobo010, sika Ma€ cyb €KTHBHE IPaBO, 1[0 KOHCTUTYIOETHCS KOPEJIs-
TUBHUM HOMY IOPUANYHUM OOOB’SI3KOM 1 Bi/IIIOBITHOIO MOBEAIHKOIO IHIIOTO Cy6’€KTa
[7, c. 42]. YuacHuKM TTPABOBOTO BiJIHOIIEHHST BUCTYTIAIOTh CTOCOBHO OJTHE JI0 OJIHOTO
SIK [IPaBOMOYHI Ta IPaBo3000B’sI3aJIbHI 0CO0OH, IHTEpecH OAHIET 0c0OM MOKYTh OyTH
peastizoBani Jinire 3a nmocepeaHuITa iHmoi [11, c. 82].

OxkpeMi HAYKOBIII PO3IJISIIAIOTH CyO €KTIB MpaBa sIK CYKYIHICTh YKJIaJe€HNUX B CIIe-
HianbHy opuandny dopmy (B dhopMmy 0puandHoi ocobu abo iHAMBIAA) IPaBOBUX
stkocTeit ocobu [12, c. 7].

Ha nym™MKy siesikiux HayKOBILiB, OTOTOXKHEHHsI cyh'€KTa TipaBa it cy0’ekra mpaBo-
BIIHOCUH MOJKJIMBE TiIbKU Y pasi mepebyBaHHst Cy0’€KTa y CTaHi CTalol Ta MOCTIiHOI
yyacTi y rpaBoBijiHoterHi [13, ¢. 39].

Ha nymky C. A. Yapkina (S. A. Charkin), cy6’ekt 3emMesbHOTO 1IpaBa € 000010
abo opranizarii€to, MO 3/[aTHI MaTh Cy0’'€KTUBHI TpaBa Ta OPUANIHI 000B’sI3KU
He3aJIesKHO BiJl TOTO, KOPUCTYIOThCSI BOHM HUMU B peasibHOCTI uu Hi [14, c. 85]. Ilpu
I[bOMY BUYEHWIT KOHCTATYE, 10 Cy0O'€KT 3eMeJIbHOTO MpaBa cTa€ Cyd'€KTOM 3eMeTbHUX
[PaBOBIHOCUH, SKIIO HOr0 BKJIIOYEHO B HHOTO, IepebyBac y B3a€MOJIl Ta 3B’I3KY
3 iHImMMU cy6’'€KTaMy 1paBa, B Pe3yJIBTaTi 40oro Bif0yBaeThCs peasisailist Cy0' eKTuB-
HUX TIpaB i 'opuanuHux 0608’ a3kiB [14, c. 85].

Cutigi miaTpUMaTH BUCJIOBJIEHY MO3UIIIO, M0 TpaHchopmariist cyb’ekra mpasa
B YYaCHUKA TIPaBOBITHOCHH TTOB’sI3aHA 3 TIPOIECOM TIEPETBOPEHHST MOKIIBOTO B [IiHICHE,
MepeTBOPEHHSAM HAsIBHOCTI 00’€KTUBHOTO TIpaBa B peasibHy TMOBeMiHKY [15, ¢. 94].
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O. A. Tanunosebka (O. A. Halynovska) posrisiiae cy6’eKTiB 3eMeIbHUX TIPaBO-
BIJIHOCHH sIK 0Ci0, sIKi BOJIOMIIOTH 3 MTPABOBOI TOYKU 30PY MEBHUM TIPABOBUM CTaTy-
COM, BU3HAUYEHUM SIK 1HIIUMM TaTy3sMM 11PaBa, TakK i 3eMeJbHUM 3aKOHO/IaBCTBOM.
HayxkoBellb miIkKpecJsoe, 1o MpaBoBUil cTaTyC ydyacHUKa 3eMeJbHUX MPABOBiIHO-
cvH (HOMYETHCS HE TIIBKY 3 BU3HAYEHHST HOTO CTaBJIEHHS /10 3eMJIi ab0 3eMeTbHO]
JIHKY. BaskamBruMu € it cortiasibi poJii cy6’exTa, 1o BU3HAYaoTh 3MiCT HOro inTe-
pecy 00 BUKOPUCTAHHS 3eMJIi, Te, 1[0 € OCHOBOIO IisSIBHOCTI Cy0'€KTa Ta BU3HAYAE
MeTy HaOyTTsI Ta BUKOPUCTAHHS 3eMeJIbHOI aijstHku [16, ¢. 71].

JlopedHo TATPUMATH BUCIOBJIEHY Y HAYKOBUX MPAISAX TOUYKY 30pY MO0 HEOO-
XiJTHOCTI OHOBJIEHHSI CYG’€KTHOTO CKJIALy 3eMEJIbHUX MPABOBIHOCUH Yy Cy4aCHUX
YMOBaxX 1 BPeryJIOBaHHS HAJEKHUM YMHOM ITPABOBOTO CTATyCy Cy0'€KTIB 1IUX mpa-
BOBIJTHOCHH y 3eMeJIbHOMY 3aKoHO/1aBcTBi [17, c. 112].

Sk mepekorsmBo 3a3navae M. B. [llyssra (M. V. Shulha), mepesakna GimbrmicTs
3eMeJIbHUX MPABOBITHOCUH € TPUCTOPOHHIMU Y 3B'SI3KY 3 THM, IO X 000B’SI3KOBUM
YYaCHUKOM BHCTYIIA€ JepskaBa B 0cobi 1l yIOBHOBaKEHUX OpPraHiB, sIKi 3000B’sg3aHi
peasti3yBaTu BiAMOBiHI (DyHKIIII iT TTOBHOBaKEHHS y chepi peryTroBaHHS 3eMeJTbHUX
Bi/IHOCHH, PaIliOHAJIbHOIO BUKOPUCTAHHS, BIZITBOPEHHSI Ta OXOPOHU 3eMeJib Ta iH.
[18, c. 51]. IIpu mboMmy, Ha AYMKY HAYKOBIS, CyO'€KTH 3eMeJIbHUX MTPABOBIAHOCUH
MalOTh MEBHUI MPaBOBUII CTATYC, MO CKIAMAETHCI 3 TIEBHUX MTPABOMOYHOCTEH, HA
XapakTep sIKMX BILTMBAIOTH BUI Cy0'€KTa, 0cOOMMBOCTI 06’€KTa Ta 0OCTABUHH, B SIKUX
mie cyb’ekr [18, ¢. 57].

OTke, IPaBOBMIA cTaTyC Cy0'€KTa 3eMeIbHUX TIPABOBITHOCUH 3aJIEKUTh MTEBHOO
Mipoto Bijg ocobamBocTeil 06’ekTa nmpaBoBiaHOoCcHH. Tak, y pasi KoHcepBartii jerpa-
JIOBAaHUX Ta MAJOMPOAYKTUBHUX 3€MENbHUX [iSTHOK BiZIOYBAETHCS MPUITMHEHHST iX
rOCIO/IAPCHKOTO BUKOPUCTAHHS HA TIEBHUIT TEPMiH Ta IX 3aaysKeHHs a00 3asiCeHHsI.
Otixe, BIACHUKM Ta 3eMJIEKOPUCTYBavi BTPAUalOTh HA TIEBHUI Yac 3/1HCHEHHS TIpa-
BOMOYHOCTI — KOPUCTYBAHHS 3€MeJTbHOIO /IIJISTHKOIO.

Takum yuHOM, cyO’€KTaMu TPABOBIAHOCHH y cdepi BiIHOBJIEHHS 3eMesb
JIOLJIBHO BBaKaTh TPOMAISH Ta I0PUAMYHUX OCi0, SKi HaJAiJIeHi IIeBHUMM IIPaBaMu
Ta 000B’SI3KaMU TIO/I0 BiIHOBJIEHHSI 3eMeJib. SIK BJIACHUKHM, TaK i 3eMJIEKOPUCTYBavi
3000B’s13aHi He TIJIBKHU IMiZBUIYBATH POAIOYICTb IPYHTIB Ta 30epiraTyl iHI KOpUCHI
BJIACTUBOCTI 3eMJIi, ajie 1 TPUBONTHU 3eMEJIbHY JIIJITHKY y TOMEPeHil cTaH y pasi
HE3aKOHHOI 3MiHU penbedy. ¥ aHOMY pasi WAeThCs PO MOPYIIeHi 3eMJI, SKi BHACJI-
JIOK TIPOBEJIEHHST TIPHIYO0I00YBHUX, T€0JI0OTOPO3BILyBATbHIX, OY/IiBETbHIX Ta IHITHX
POOIT 3a3HAIM TIEBHUX 3MiH y CTPYKTYPi pesbedy, BTPATU/IN MEPBICHUN SIKICHUI CTaH
Ta MPOYKTUBHICTD.

[Tocranosoio Kabinery MinictpiB Ykpainu «IIpo saTBepuskents Tuiosoro
noroBopy openau 3emui» Bix 3 6epesnst 2004 p. Ne 220 nepenbauero 060B SI30K
OpeH/Iaps TOBEPHYTHU OPEHIO/IABIIEB] 3eMeJIbHY MIIJISTHKY (3eMeJIbHI JIIJISTHKN ) TTiCJIs
TIPUTTMHEHHS i1 IOTOBOPY Y CTaHi, He TipPIIOMY TIOPIBHAHO 3 TUM, Y SKOMY BiH 0/iep-
aB ii B operxy [19].

Ak BracHMKH, TaK i KOPUCTYBaui JerpajloBaHUX i MaJOIPOAYKTUBHUX 3€MeJIb-
HUX JJISTHOK, TOCIOAAPChKe BUKOPUCTAHHS SKUX € €KOJOTIYHO HeOe3MeuHnM Ta
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eKOHOMIYHO Hee(DeKTUBHIM, a TAKOK TEXHOTEHHO 3a0PYAHEHUX 3eMEJIbHUX JIiISTHOK
BifmoBinHo 10 Ilopsiiky KOHcepBailii 3emMesib, SKUil OYJI0 3aTBEP/PKEHO HAKa30M
MinictepcTBa arpapHoi TOJITUKK Ta MTPOOBOJIBCTBA Bifl 26 kBiTHA 2013 p. Ne 283,
iCJIs OTPUMaHHS KJIONOTAHHS, TPUNKUCY (PO3TOPSI/IPKEHHST) YIIOBHOB)KEHUX OPraHiB
30008 s13aHi poTsiroM 30 [IHIB iHII[IFOBaTH MPOBEIEHHS POOIT 3 KOHCEpBallii 3eMeJib
[20].

TakuM 4MHOM, aHAI3YI0YM OCOOIMBOCTI MpaB Ta 000B’SI3KIB Cy0’€KTIB IIPaBO-
BiTHOCHWH y cdepi BiIHOBJIEHHS 3eMeJib, Cepell HUX CJIii BUOKPEMUTHU: BJACHUKIB Ta
KOPUCTYBaviB, B TOMY YHCJIi OPEeHIApiB, 3eMeTbHUX [IJISTHOK SIK HOCIiB 0O0B’sSI3KiB
BiTHOBJICHHST Ta OXOPOHM 3€MeJIb; OPTaHU JIEP;KABHOI BJIAJN Ta MiCIIEBOTO CaMOBPS-
JyBaHHS, SKi 3/[IHCHIOIOTh PEryJI0BaHHS BIIHOBJIEHHS Ta OXOPOHU 3€MeJlb.

Crernudivanmu cy6’ekTaMu IPaBOBIHOCHH y cdepi BiIHOBJIEHHS 3eMeJb €
OpraHy JlepKaBHOTO KOHTPOJIIO 32 BUKOPHUCTAHHSM, OXOPOHOIO Ta BiJIHOBJIEHHAM
seMmeltb: JlepskaBHa caryskba Yipainu 3 muTaHb reojesii, kaprorpadii ta Kajgacrtpy,
a Takok /lepkaBHa ekoJsioriyHa iHCIEKINis YKpaiHu Ta iX TepUTOpiaabHi OpPTraHHu.

Bucnoexu. TlircymoByioun BUKJIaeHe, 3a3HAYMMO TIPO HATAJIBHY MOTPeOy Mpuii-
HATTS okpeMoro 3akoHy «[Ipo BinHOBJIeHHS 3eMeJib», Y SIKOMY TIOBUHEH 3HAWTH
3aKpirieHHst 000B’SI30K CBOEYACHOTO BiJIHOBJEHHS MEPBICHOTO SIKICHOTO CTaHy
JlerpaJloBaHuX Ta MOPYHIEHUX 3eMeJib 3 ypaXyBaHHSM iX I1JIbOBOTO NPU3HAYEHHS
MIJIIXOM 3/IIICHEHHS BiIOBIIHUX 3aXO/liB (SIK-TO: KOHCePBallisl, peKyJIbTUBAIlis
TOI10). BitHOBIEHHS MEPBICHOTO SIKICHOTO CTaHy JeTPaJ0BAHUX, TOPYIIEHNX 3eMeJTh
MOBUHHO OYTH 3aKOHOJIaBYO 3a0€3MeUeHNM IMIIEPATHBOM SIK JIJIsI BJIACHUKIB 3€MeJTb-
HUX JIIJISTHOK, TaK 1 JJIs1 3eMJIEKOPUCTYBayiB.
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To the issue of the subjects of the legal relations for restoration of land as a constituent of
the subject of land law

In the conditions of a significant deterioration of the quality of land in Ukraine, the intensification
of pollution of land, the development of erosive processes, special attention needs theoretical issues in the
field of relations of the restoration of land. Particular attention deserves the subjects of legal relations of
the restoration of land.

Legal problems of land restoration are extremely relevant in modern conditions. In the context of the
above, it is expedient to distinguish the works of domestic scholars, however, some theoretical questions
regarding the legal status of subjects of legal relations in the field of restoration of land need further research.

Consequently, the legal status of the subject of land relations depends to a certain extent on the
Jeatures of the object of legal relations. Thus, in the case of conservation of degraded and unproductive
land plots, there is a cessation of their economic use for a certain period of time and their entraining
or afforestation. Consequently, owners and land users lose the right to use the land for a certain period
of time. Thus, legal entities in the sphere of land restoration should be considered as citizens and legal
entities, which have certain rights and responsibilities for the restoration of land.

Both the owners and the land users are obliged not only to increase the soil fertility and to preserce
other useful properties of the land, but also to bring the land plot in its previous state in case of illegal
alteration of the relief. In this case, it is a question of the disturbed lands that have undergone certain
changes in the structure of the relief as a result of mining, geological exploration, construction and other
work, lost their original quality status and productivity.
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Jocridoceno axmyanvii numanis w000 GUSHAUENIS NOHSMMS HeGUCHANCIUBOZ0 BUKOPUCTNATIS
3emel, a MaxKodye 0CoONUBOCINT MAK0z0 GuKopucmanis. Busnaueno neobxionicmo 3axonodasuozo saxpi-
nAeHHS NOHSMMS <HEGUCHANCIUBE BUKOPUCTRANNS>, U0 O0NOMONCE YHUKHYMU T0PUOUUHUX NPO2ATUN
Y Mexamismi pezymosanns 3emenvnux eionocun. Hazonowyemvcs, wo HeGUCHANCIUBE GUKOPUCTAHHS
3eMeny — ye BUKOPUCTANHS, sKe N0G’si3ane 6 nepuy uepey 3i 30epelcentsm SKiCHOZ0 CMmany 3emenb.
Hesucnanrcnuee 6UKopUCMaiis 3eMeIbHUX Pecypcis sabesneuye cmitike CLibCbKo20Cnooapcvke eupooHuL-
meo, aicose 20cnodapcmeo ma nioeueHs. NPOOYKMUBHOCE TPYHMIS.
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IIpaBoBbIe acneKThl HEHCTOUIUTEIBHOTO HCIOJIb30BAHUSA 3€MeJlb

Hcenedyromes akmyanvivle 60npocol 0npedeienis NOHSImus HeUCmouumennHoz0 ucnoIb306aHUs.
3eMelv, a maxice 0coOOeHHOCMU MaK02z0 UCNOIL308anus. O6YCci061eHa HEOOXOOUMOCMY O 3aKPENIeHUU
HA 3aKOHOOAMENbHOM YPOBHE NOHSIMUS <HEUCTNOWUMENbHOe UCNOIb308anues> 3emelb. Ommeuaemcs,
UMO HEUCTNOUWUMENLHOE UCTIOAb306ANUS 3eMeNb — IMO UCNOIb306ANIUE, KOMOPOE CBA3AHO 6 NEePEYIo oue-
pedvb ¢ COXpaHeHUeM KaueCmeeHH0z0 COCMosiHusl 3emenv. Clo8ocouemanue <UcmouumenvHoe ucnoio-
306aHUS> CEA3AHO C MAKUMU KAMEZOPUAMU KAK: YMEHbULeHUE KOIUUECMEEHHbIX U KAUecmEenHblx
noxasameinetl NPU UCNOLL30BAHUU 3eMENb U OPYZUX NPUPOOHBIX PECYPCo8, YMeHbueHUe NPOOYKmMus-
HOCMU 3eMelb, nomepsi NA000POOUsE NOUB, UCTOTLIOBANHUE 3EMENb CROCOOAMIL, KOMOPblE YXYOUAom Ux
npupodnvie kauecmsa. Taxum 06pasom, HEUCMOUUMELLHOE UCNOLb308AHUE OOIHCHO ObIMb HANPABLEHO
6 nepsyI0 ouepedv UMEHHO HA COXPAHEeHUe U B0CCMAHOBACHUE KAK 3eMelb, MAK U Opyeux npupooHvix
pecypcos.

KmoueBble cioBa: HEHCTOMIUTEIBHOE MCIIOJb30BAHKE; 3€MEJbHBIC PECYpPChl; BOCCTAHOBJICHHE;
BOCIIPOU3BOJICTBO; IPUPOJHBIE PECYPCEL
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Bi/lirpa€ Ba)XKJUBY POJIb JJISI MITPUMKH SIKICHOTO CTaHY $SIK 3€MEJIbHUX PeCcypciB,
TaK 1 HABKOJIMIITHBOTO TIPUPOIHOTO CEPE/IOBUINA B IIJIOMY. 3eMeJIbHI IISTHKH, SKi
HaJieXKaTh /10 KOHKPETHUX KaTeropiil 3emesbHOro (hoHy YKpaiHu, BUKOPUCTOBY-
I0ThCA JIJI PI3HOTO 1IJIbOBOTO NTpU3HAYeHHsA. B olHUX BUIQIKaX 3eMeJbHl iIAHKI
BUKOHYIOTH POJIb TEPUTOPiabHOr0 6a3uCy, B IHIIMX — OCHOBHOI'O 3aC00y BUPOOHU-
1rBa. B octaHHbOMY pasi BiAITIOBIHI 3eMesbHI IIJISTHKYA XapaKTepU3yIoThCsI TIeBHUM
SIKICHUM CTaHOM, SIKUI MOKE 3MIHIOBATHUCSI B Pe3yJIbTaTi aHTPOIOTEHHOI /i SITbHOCTI
JIOJIUHU.

Tpancdopmaliisi 3eMeKOpUCTYBaHHS Y ITpoIieci 3eMesIbHOI pepopMU CIIPUYNHUIA
aKTUBI3AIIO JleTpaJlalliifHuX Ta epO3iHHUX TPOIIECiB, 1110 3yMOBJIEHA HEXTYBAaHHAM
€KOJIOTIYHOI NPUJIATHOCTI 3eMeJb /IJisi BUPOIyBaHHSI OCHOBHUX CLIbCHKOTIOCIIOZap-
CBKUX Ta IHIMUX KyJbTyp. KpiM epo3iiiHux mporieciB, COCTePIra€ThC 3HUKEHHS
BMICTY TyMyCy B I'PDYHTaX, a TaKOX HOTipIIeHHs (i3MuHNX Ta (Hi3MKO-XiMIiYHUX
BJIaCTHBOCTEl 3eMesb. HasBami mporiecu 00yMOBJIEH] TaKOXK HAYKOBO HEOOIPYHTO-
BaHMM i BUCHAKJIMBUM BUKOPHUCTAHHSIM 3€MeJib.

OTsKe, HEBUCHAK/IMBE BUKOPUCTAHHS 3€MEJbHUX PECypciB 3abesredye criiike
CLTBCHKOTOCTIOAPCHKE BUPOOHUIITBO, JIICOBE TOCIIONAPCTBO TA MiABUIIEHHST TPOILYK-
TUBHOCTI I'PYHTIB.

Ananiz nimepamypuux oanux. IIpobiema 11010 HEBUCHAKJINBOTO BUKOPH-
CTaHHS 3eMeJib, Bi/IHOBJIEHHS 1X SIKICHMX [TOKa3HUKIB TOIO YU 1HIIOIO MipOIO PO3IJIs-
Jajacst y mparsx Takux Haykosilis, sik: M. B. Ilyasra (M. V. Shulha), B. JI. MyHTsiH
(V. L. Muntian), T. B. JlicoBa (T. V. Lisova) ta in. OgHak CyTHICTb Ta PO3yMiHHS
HOHATTSI HEBUCHAKJIMBOTO BUKOPHCTAHHS 3eMeJb He OYJIN OHO3HAYHO BCTAHOBJIEHI
W rocaipKeHi.

Memoto cmammi € cripoba PO3TJISTHYTH CYTHICTD Ta PO3YMiHHSI TIOHSTTSI HEBUC-
HaXXJIMBOTO BUKOPHUCTAHHS 3€MeJTb.

Buxnao ocnoenozo mamepiany. TepMiH «HEBUCHAKIMBE BUKOPUCTAHHS» [yKe
YaCTO BKMBAETHCS B YNHHUX HOPMATUBHO-TIPABOBUX aKTaxX MOPS 3 TepMiHAMH
«parioHaJibHe BUKOPUCTAHHSI», <BIZITBOPEHHST», «30epeskeHHs» Tomo. Tak, BiAmo-
BiHO 10 posmnopsypkerHs Kabinery MinicTpis Ykpainu Bix 22 sxostHst 2014 p.
Ne 1024, sixum cxBaseHo Kowrteriiito 60poThOu 3 erpaialli€io 3eMesb Ta omycre-
moBaHHs [1], ogHKUM 13 HANPsAMIB BUPINIEHHS TPOGJEME Jerpajallii Ta OmyCcTeio-
BaHHS BU3HAYEHO Y/IOCKOHAJEHHS TOJITUKHU y chepi OXOPOHU 1 HEBUCHANCIUBOZ0
BUKOPHMCTAHHS 3eMEJIbHUX Ta IHIIMX HPUPOIHUX PECYPCiB, 30€peKEHHS TPYHTIB
i BIITBOPEHHS X POJIFOUOCTI.

3aB/laHHST 3aKOHO/IABCTBA TIPO €KOMEPEXKY BIJIMOBIHO 710 CT. 2 3akoHY YKpa-
irn «IIpo exosnoriuny Mepexy YKpainuy [2] mossirae B peryJioBaHHI CyCHiJIbHUX
BistHOCHH y cepi hopmyBaHHs, 30epeKeHHsT Ta PaIliOHATBHOTO, HEBUCHANMUBOZO
BUKOPHMCTaHHS eKOMepPeXkKi K OHIEl 3 HalBaKJIMBIIINX HepeiyMOB 3a0e3IeyeHHst
CTAJIOTO, €KOJIOTIYHO 30aJIaHCOBAHOTO PO3BUTKY YKPaiHU, OXOPOHU HABKOJIHUITHHOTO
MIPUPOTHOTO CEPEZIOBUIIA, 33/I0BOJICHHST CYYaCHUX Ta MEPCIEeKTUBHUX €KOHOMIYHUX,
COIliaJIbHUX, €KOJIOTIYHUX Ta 1HIMUX IHTEPEeCiB CyCHiIbCTBRA.
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ITpumipom, MeTOI0 AIAABHOCTI JAEPKIICOOXOPOHU BimoBifgHO M0 [TocTanoBu
Kab6inery MinictpiB Yipainu «IIpo 3atBepmkentst [losokeHHS PO IepsKaBHY
JicoBy oxopony» Bij 16 Bepecus 2009 p. Ne 976 [3] BucTtymae 3/1iiicHeHHS TPAaBOBUX,
JIICOOXOPOHHUX Ta IHIIUX 3aXOJIiB, CIIPSIMOBAHUX Ha 30epesKeHHs, PO3IIUPEHe Bijl-
TBOPEHHSI, HeBUCHANCIUGEe BUKOPUCTAHHS JIICOBUX PECypciB Ta 06’€KTIB TBAPUHHOTO
cBiTy. Kpim 1165010, MiIBUTIIEHHS €(DEeKTUBHOCTI YIIPABJIHHS JIICOBUM TOCIIOIAPCTBOM
nepenbavac: 3amMpoBaPKEHHST IPUHITUITB HEeBUCHANCAUB020 TTICOKOPUCTYBAHHST Ta
€KOCHCTEMHOTO TI/IX0/y B mpoiieci pepopMyBaHHS i 30alaHCOBAHOTO PO3BUTKY
JIICOBOTO TOCTIO/IapcTBa [4].

STk Gaummo, 3eMeJIbHE Ta eKOJIOTiUuHe 3aKOHOIABCTBO MIMPOKO OMEPYE CJAOBOCIIO-
JIYUEHHSM «HEeBUCHAKJIMBE BUKOPUCTAHHS», IIPOTE HOro 1IpaBOBUIl 3MIiCT B3araji He
PO3KpUBAETHCS. KpiM 11bOTO, TEPMiH «HEBUCHAXKINBE BUKOPUCTAHHS» BUKOPUCTAHO
B HalliOHAJIBHOMY 3aKOHOJABCTBI G€3 HAIIOBHEHHS HOr0 KOHKPETHUM 3MiCTOM.

Ha sxasb, cJIOBHMKOBI JiKepeJsia He MIiCTATb BU3HAYEHHS IOHATTS «HEBUCHAK-
JIMBE», OTKe, HeoOXIJHO 3BEPHYTH yBary Ha aHTHIIOJ aHaIi30BaHOI KaTeropii —
«BUCHAKJINBE BUKOPUCTAHHS». TaK, CJIOBHUKUA YKPAIHChKOI MOBHU 3a3HAYarOTh TaKi
BapiaHTH TJIYMaueHHST CJIiB «BUCHAKYBATH», «BUCHAKUTH>: JIysKe OCTabJISATH, 3HECH-
JIIOBATH KOro-, 110-HeOy b (IIPO BTOMY, rOJI0J], XBOPOOY 1 T. iH.); 3aciBaMu, II0CAJAKAMU
6e3 yrHOEHHsI, 100PUB MO30ABISITH IPYHTH POMIOYOCTi |3, ¢. 491]. «BucHaxysarucsi»,
«BUCHAKUTUCS»: JIy’Ke OCTaOISTHCS, BTPaYaT CUJIM, 3HECHIIOBATHCS; BTpAYaTH
poaovicTh (PO IPYHTH); CTaBaTH BUYEPIIAHUM, BTpavyaloun sKi-HeOyb CBOI 3amacu
[6, c. 347].

CJIOBHUK-/IOBITHUK TEPMiHIB €KOJIOTIYHOTO Ta TIPUPOIOOXOPOHHOTO 3MiCTy HAJ/Ia€
BU3HAUEHHS TEePMiHA «BUCHAXEHHS MPUPOIHUX PECyPCiB», PO3KPUBAIOUN HOTO SK
3MEHITNIEHHS KIJIBKOCTI Ta 3HUKEHHS SIKOCTI MPUPOHUX PECYPCIB ITi/l BILIMBOM TOC-
HOIAPCHKOI AiSIIBHOCTI JIIOAMHU 0 PiBHSI, KOJU HOPYIIYEThCS PiBHOBAra, 1110 3abes-
MeYye CTIHKICTh MPUPOHOTO CEPEOBUINA 1 JKUTTS Ha 3eMJIi, ab0 KO H00yBaHHS
il mepepobKa pecypciB cTaloTh €eKOHOMIYHO HepeHTabenbHUME [7, ¢. 12].

OTske, MOKHA 3pOOMTH BUCHOBOK, 1110 CJIOBOCIIOJIYYEHHSI «BUCHAKINBE BUKOPH-
CTaHHS» TIOB’SI3aHO 3 TAKUMM KATETOPisIMU SK: 3MEHIIIEHHS KIJIbKICHUX Ta SKICHUX
[TOKAa3HUKIB 1pU BUKOPUCTAHHI 3eMeJsIb Ta IHITUX IPUPOAHUX PecypcCiB, 3MEHIIIEHHS
MPOYKTUBHOCTI 3eMeJib, BTPAaTa POAIOYOCTI IPYHTIB, BAKOPUCTAHHST 3€M€JIb Y CIOCi0,
0 TIOTIPIIYE 1X MPUPOJHY AKICTh TOIIO. TaKUM YMHOM, «HEBUCHAXKJIWBE BUKOPHU-
CTaHHsT» MOBUHHO OYTU CIIPSIMOBAHE B TEPIITY Yepry came Ha 30epeKeHHs Ta BiJIHOB-
JIEHHSI SIK 3€MeJib, TaK 1 IHINUX IPUPOJHUX PECypCiB.

Y crenianbHil JgiTepaTypi iHO/I HEBUCHAKJINBE BUKOPUCTAHHST PO3TJISIAETHCS
y CKJIaJIi IOHATTS PallioHAIbHOTO BUKOPUCTAHHS IPUPOIOKOPUCTYBaHHS. SIK cTBEp-
JKYIOTh YKpaiHChKi BUEHi-eKOHOMICTH, paiioHaJbHe MPUPOLOKOPUCTYBaHHS 3a0e3-
Meyye MaKCUMAJIbHII eKOHOMIYHUIN eheKT pu 36epesKeHHi eKOJIOTiYHOT piBHOBArn
y TMPHUPOAHUX i AHTPOIIOTEHHUX cUcTeMax (Teoekocucremax, Jan/amadrax), T0OTo
cyMapHe HaBaHTA)KEHHS HAa €KOCHCTEMU He IepPEeBUIIYE iX PopereHepaliiiHol 3/1at-
HOCTi, THM CaMUM BeJINYMHA HaBaHTa)KeHb He IepPeBUIIYE PiBeHb I'PAHUYHO JIOIY-
CTUMMX aHTPOIIOTEHHUX HaBaHTaKeHb. [le KoHTpoJsiboBaHe, HOpMaTUBHE (OLIA/INBE,
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HEBUCHAXKJINBE) OCBOEHHS (BUKOPUCTAHHS) MPUPOJHUX PECYPCiB, MONEPeKeHHS
MOKJIMBUX HETAaTUBHUX HACJI/IKIB AISTBHOCTI JIIOJWHU, TATPUMaHHS (TTiIBUTIICHHS )
MPOJYKTUBHOCTI i MPUBabJUBOCTI TPUPOIHUX KOMILJIEKCIB i OKPEMUX TPUPOTHUX
o0’exris [8, c. 30].

3 mporo npusomay, O. M. Credankis (O. M. Stefankiv) ta O. M. MakcumoBnd
(O. M. Maksymovych), HaBoasiun apryMeHTH iHIIUX BYEHMX, 3a3HadaioTh: «IIpu
parioHaaTbHOMY TPUPOJTOKOPUCTYBAHHI €KOHOMIUHA [isSJIbHICTh OPIEHTYETHCSA Ha
pecypcosbepeskeHHsl, IOIITIbHICTh BUKOPUCTAHHS TIPUPOIHO-PECYPCHOTO TIOTEHIHATY
i 3acTocyBaHHs HAWHOBIIIMX MaJIOBIAXOJHUX YU Mailke GE3BIAXOMHMX TEXHOJIOTIH,
10 /IaCTh 3MOTY He JIWIIIE iCTOTHO TMOKPANTUTH CTaH JOBKLLIA, a I OTPUMATU 3HAYHUH
€KOHOMIKO-eKoJIoTiyHni edekT. [Ipn 11boMy HEeBUCHAKIITMBE TTPUPOJIOKOPUCTYBAHHS
nepea6aYa€ BUKOPUCTAHHS IIPUPOIHO-PECYPCHOIO TIOTEHIialy TepUTOpil 3a IpUH-
[UTIAMU €KOJIOTIYHOCTI Ta JOIIJIBHOCTI, SIKi Mal0Th 3MOTY OOMEXUTH BUPOOHUIY
JiSIBHICTD, BUXO/SIYN 13 peasbHOrO CTaHy MPUPOJHUX Ta aHTPOIIOTEHHUX CUCTEM»
[9, c. 9-10].

3abe3revyeHHst PaIlioHATBHOTO BUKOPUCTAHHST 3eMeJTb — 1€ OJMH i3 TOJOBHHX
MPUHIINTIIB 3eMeibHOTO 3akoHoAaBcTBa (cT. 5 3K Ykpainu). Takox mpuHIAI partio-
HAJbHOTO BUKOPUCTAHHS 3eMeJib PO3TJISAAETHCS K OJIMH 13 CIeliaJbHUX TTPUHITH-
1iB 3eMeIbHOTO TpaBa. Voro cyTHicTb mossirac B 3a6e3IeyeHHi pesyIsTaTHBHOTO
BUKOPHUCTAHHSI 3eMeJIbHUX PECYPCIiB 3 OfHOYACHUM 3abe3nedeHHsaM iX eeKTHBHOI
OXOPOHM. 3aKOHOJABCTBOM BCTAHOBJIEHI CITEIaJbHI BUMOTH 3 METOI0 30epeKeHHs
IPYHTOBOTO IIapy 3eMeJib, MiABUIIEHHS iX POII0YOCTi, 30epesKeHHsT i BiITBOPEHHS
MIPUPOJIHUX BJACTUBOCTEN 3eMeJIbHUX PecypCiB, €KOJOTIYHOI I[IHHOCTI MPUPOJHUX
i HabyTHX sKOCTEH 3eMebHUX AiMsHOK. HaBe/eHi 3axo/u CyTTEBO BILIMBAIOTH Ha
craH 3a0e31evYeH s iJIbOBOTO 1 PallioHATbHOTO BUKOPUCTAHHS 3€MEJTbHUX PECypCiB
SIK OJTHOTO 3 OCHOBHUX IIPUHIUIIB 3eMesibHOTO TpaBa [ 10, c. 16].

Heob6xiaHo 3a3HaunTH, 1[0 3eMejibHE 3aKOHOJABCTBO HE MIiCTUTh BU3HAYEHHS
MOHATTSI PalliOHAJIBHOTO BUKOPUCTAHHS 3eMeib. BianosiaHo 10 /lepxxaBHOTO cTaH-
napty 26640-85 «3emui. Tepminu Ta BU3HaueHHs» (He 3aCTOCOBYETHCSI HA TEPUTOPIl
Ykpainu Big 17.03.2017 p.) [11] partionanbHe BUKOPUCTAHHS 3eMeJb PO3TASAAI0CT
sk 3abe31eyeHHsT BCiMa 3eMJIEKOPUCTYBaYaMy B TIPOIeCi BUPOOHUIITBA MAaKCHMAJTb-
HOTO edeKTy B 3/iHICHEHHI IiJell 3eMJIeKOPUCTYBAaHHS 3 YPaxyBaHHSIM OXOPOHM
3eMeJib Ta ONTUMAJIbHOI B3aEMO/IIT 3 TPUPOJAHUME (haKTOPaMu.

B exonomiuniii jgiTepatypi 3ycTpidaioTbcsl Pi3Hi MOTISAN 100 BU3HAUYEHHS
pallioHAIbHOTO BUKOPUCTAHHS 3eMeJTb. Tak, Ha IyMKY JeIKUX BUEHUX, PAIliOHATbHIM
MOBMHHO BBAKATKCH TIIbKU TaKe BUKOPHCTAHHSI 3eMeJIb, [TPU SIKOMY TIOPSsiL i3 BUPOO-
HUIITBOM €KOHOMIYHO JIOIiJIbHOI KiJIBKOCTI TIPOYKILii 36epira€ThCs eKoJIoriyHa pis-
HOBara BCiX MPUPOAHNUX YNHHUKIB [12, ¢. 130]. 711 iHmMX AOCHITHUKIB parlioHaIbHe
3eMJIEKOPHCTYBAHHSI 03HAYA€ MAKCHMAJIbHE 3aJIyIeHHST JI0 TOCTIOAAPCHKOTO 00iry BCix
3eMeJib Ta IXHE eeKTUBHE BUKOPUCTAHHS 32 OCHOBHUM IIIJIbOBUM TIPU3HAYECHHSIM,
CTBOPEHHS HAWCTIPUATIUBININX YMOB [IJIT BUCOKOI MMPOYKTUBHOCTI CLIBCHKOTOCITO-
JIAPCHKUX YTi/Ib 1 OflepsKaHHs 3 OAUMHUII TJIONI MaKCUMAJTbHOI KIJIBKOCTI MPOYKITii
3a HalIMEHNINX 3aTpaT mpalli Ta komrris [13, ¢. 152].
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[IpencraBamk exosnoro-mpaBoBoi Hayku B. JI. MynTsan (V. L. Muntian) BBaxas,
IO TIPUHITKIT PAI[IOHAIEHOTO Ta e(heKTUBHOTO BUKOPUCTAHHS TPUPOAHNUX 00'E€KTIB BijI0-
Opaska€ eKOHOMIUHMIT aCTIEKT €KOJIOTOKOPUCTYBAHHS, M0 BUPAKAETHCS B HaMaraHHi
3 MiHIMAJIbBHUMK BATPATaMU OTPUMYBATH HAHOLIbIIMIA eheKT BiJl TOCTOAAPChKOI €KC-
IJIyaTallii IpUpOHUX PecypcCiB, He 3aB/atoyu IIpU 1IbOMY €KOHOMIYHOI Ta eKOJIOTTYHO1
mkomu [14, c. 151]. Ha xymky O. B. JlynboBoi, pariionasbie BUKOPUCTAHHST BiHOB-
JIIOBAHUX 1 HE BiJIHOBJIIOBAaHUX IIPUPOJHUX PECypciB Ma€ iCTOTHI BiZIMIHHOCTI. SIK 10pu-
JIMYHUI KPUTEPil PallioHAIbHOTO BUKOPUCTAHHS BiZIHOBJIIOBAHUX ITPUPOIHUX PECYPCiB
HeoOXiIHO 3aCTOCOBYBATH HAPOIIYBaHHS CTIHKOCTI MPUPOAHUX €KOJIOTIYHUX CHCTEM,
PUPOIHUX i TPUPOAHO-aHTPOIOreHHUX 00’€KTiB. J[JIs1 paiioHaIbHOTO BUKOPUCTAHHS
He BiJIHOBJIIOBAHUX IIPUPOJHUX PECYPCiB IIPAaBOBUMHU KPUTEPISIMU € MAaKCUMaJIbHO
HOBHE iX BUKOPUCTAaHHS Ta / a60 BUJIYYEHHs], eKOHOMHE BUTPAYaHHs 3 HalMEHIIUMM
BTpaTaMM TIPU iCHYIOYOMY PiBHI PO3BUTKY TeXHiKM i TexnoJiorii [15, ¢. 70].

Bsakaemo, 1110 HEBUCHAXKJIMBE BUKOPUCTAHHS 3eMeJib HE MOYKe PO3TJsijia-
THUCS SIK CKJIAJIOBA 1X PAIliOHAJbHOTO BUKOPUCTAaHHS. PallioHasbHe BUKOPUCTAHHS
3eMeJib TIOJIsITae y 3abe3edenHi 3eMIeKOPUCTYBAaYaMi B TIPOIECI TOCTIONAPCHKOI Ta
IHIITOT ISITPHOCTI MAaKCUMAJIbHOTO eheKTy B 3/[IHCHEHHI 1iJIell 3eMJIEKOPUCTYBaHHS,
3 000B’I3KOBUM ypaxyBaHHSIM BUMOT I[0JI0 OXOPOHU 3eMeJib, €KOJIOTIUYHOT Ge3rneKn
Toio. Ilo sk cTOCYETHCS HEBUCHAKIMBOTO BUKOPUCTAHHS 3€MeJsib, TO BOHO CIIPSIMO-
BaHe B MEPINY Yepry Ha 30epeKeHHs IKICHOTO CTaHy 3eMellb.

Tax, O. B. JIynsosa (O. V. Lunova) 3ayBaxkye, 1110 BapTO Bi/IPI3HATHU IIPABOBUIA
3MICT paIioHaJIbHOTO BiJl HEBUCHAXINBOIO (POC. «HEUCTOUIUTEIbHOTO») BUKOPH-
CTaHHS MPUPOAHUX pecypciB. PailioHasbHe BUKOPUCTAHHS TPUPOIHUX PECYPCIB €
OL/IBII pe3yJIbraTUBHUM (MaKCHMaJIbHO epeKTUBHE), HiXK HeBUCHAK/IMBe (eeKTuBHE,
ajie He MakcUMasabHO). HeBucHakIMBe BUKOPUCTAHHS TIPUPOJIHUX PECYPCIB — TIPO-
CTe BiITBOPEHHS CHIOKUTUX TIPUPOHUX PeCypCiB, 63 HapOIIyBaHHS IX KUIbKICHUX,
SIKICHUX 1 BUJIOBUX XapakTepuctuk [15, c. 69].

Y neskux nocsi/KeHHSIX eKOHOMICTIB aKIIeHTYEThCS yBara Ha TOMY, 1[0 <Bijl-
HOBJIIOBAHICTh» PIBHO3HAYHE MOHSITTIO «HEBUCHAXKJIMBE BUKOPUCTAHHS», TOOTO
(hakTHUHO MOBa Hijie PO TOTOXKHICTD X MoHATh. Tak, A. B. TIpokin (A. V. Prokip),
JIOCTI/IZKYI0YN CUCTEMY IIPUHITAIIB BUKOPUCTAHHS BiIHOBJIIOBAHUX €HEPrOpecypcis,
PO3IJISI/IA€ TPUHIMIIN €KOJIOTIYHOCTI, BiJ[HOBJIIOBAHOCTI (HEBUCHAXKJINBOTO BUKOPHU-
CTaHH$), PEJIEBAHTHOCTI (BpaxyBaHHSI TEXHOJOTIYHUX Ta TEXHIYHUX MOXKJINUBOCTEH
BUKOPUCTAHHS [€BHOTO BiJIHOBJIOBAHOTO €HEPreTUYHOTO pecypcey /sl KOHKpeT-
HUX 1oTpel), MaKCUMIi3allil ekosoro-ekoHoMiuHoro edexry) romo [16]. Ha mymky
aBTOPa, MPUHITUIT BiIHOBIIOBAHOCTI (HEBUCHAKJIMBOTO BUKOPHUCTAHHS) Tepeabavyae
BUKOPUCTAHHS KOHKPETHOTO BiIHOBJIIOBAHOTO pecypcy B Maciitadax, siki 3abe3medy-
I0Th Bi[HOBJIEHHSI I[bOTO PECYPCY Ta HE OOMEKYIOTh MOMKJIUBOCTI HOTO CIIOKMBAHHST
B MaiibyTHiX mepiogax. MeTor 1[bOro MPUHIKITY BUCTYIIA€ 3a0e31eYeHHs MOTPiOHOT
KIJIBKOCTI pecypcy st 3abesnederns MaitbyTHix morpeb [17, c. 85].

[IpoekTyioun o3HavyeHi MiIX0/1 /0 BU3HAUYCHHSI TIOHSATTSI <HEBUCHAXKIMBE BUKO-
PHUCTaHHS 3eMeJby», CKIQTHO MMOTOAUTHICS 3 TAKUMU TBEP/IKEHHSIMU MO0 TOTOKHOCTI
TIOHSTH «BiIHOBJIOBAHICTh» Ta «HEBUCHAKJINBE BUKOPUCTAHHS>.
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Tak, T. B. Jlicosa (T. V. Lisova), socmizKytoun mpobeMu BiJiHOBJICHHST 3eMeJTb
Ta iHIIUX TPUPOJHUX PECypCiB, BKa3y€ Ha JIOIIJIbHICTb BBa)KaTu BiIHOBJECHHAM
3eMeJib CUCTEMY 3aXOJIiB, CIIPSIMOBAHUX HA BiJIHOBJIEHHS SKICHOTO CTaHYy 3€MeEJib,
yTPayeHoro 4yepe3 [0 aHTPOMOTeHHUX abo MpupoaHuX (CTUXIHHUX) (aKTOpiB,
MIJISIXOM PEKYJIBTUBAIIil MMOPYIIEHNX 3eMeJib, KOHCEPBAIlii IerPaIOBAHUX 1 MAJIOIIPO-
JIYKTUBHUX 3eMeJib, Mejiopaillii 3emesib Toto [18, c. 720]. Ak caymno migkpecioe
HayKOBellb, 1[0 IIPU Bi/[HOBJIEHHI #/eTbCs He TiJbKKA IPO MOJIMIIEHHS SKICHOIO
CTaHy Ta MiIBUIIEHHS TPOAYKTUBHOCTI 3€MeJib, a ¥ TIPO 1HIIT TTapaMeTPH, HaTTPUKJIAI,
BiJIHOBJIEHHSI TPYHTOBOTO MOKPUBY MOPYIIEHUX 3€MeJIb, TOOTO IXHIO PEKYIBTHBAIIIIO.
Kpim 115010, TEPMiH «BiTHOBJIEHHS> BUIAETHCS IMTUPIITNM, HiK «BiTBOpeHHs». [IpoTe
y TIeBHUX BUIIQ/IKaX W/IeThCS 1IPO BiITBOPEHHS 3eMeJIb K CKJIQ/IOBY iX Bi/[HOBJIEHHS.
Tak, MOkHA BecTH MOBY TIPO BiJITBOPEHHS 3eMesb y pa3i BiIIKOAyBaHHSA BTpPAT
CLTBCHKOTOCTIOAPCHKOTO 1 JIICOTOCTIOAAPCHKOTO BUPOOHUIITBA, IITYIHOTO CTBOPEHHS
3eMeJIbHUX [iJIsTHOK Too [18, ¢. 715].

Ort3ke, BiIHOBJIEHHS 3eMeJTb TIOB'I3aHe B MEPITY Yepry 3 SIKICHUM CTAaHOM 3eMeJlb-
Hux aiigHoK. [Ilo crocyeTbest «BiATBOpeHHS», TO 3a3HayeHe IOHATTS MOXKHA PO3-
[JISIIaTH TIIBKK B acleKTi KiJIbKiICHUX TIOKa3HMKIB, 10 B CHJIy OCOOJMBOCTEH 3eMIi
SIK TIPUPOIHOTO Pecypcy, He 3aBKAN MOKJINBO.

Takum YUHOM, HaBPSI UM TPABUJIBHO 3BOJIUTH TIOHATTSI «HEBUCHAKJINBE BUKO-
PUCTaHHS 3eMeJib» 10 TIOHSTTS <«BiJIHOBJIEHH». He3Baskaroun Ha Te, 1110 B TIEPIIOMY
Ta y IpyroMy BUNAJIKY MOBa I/ie PO SIKICTb 3€MeJib, 11i TIOHSATTS HEe € TOTOKHUMU.

Kpim 1p0ro, HE0OXiHO BpaxoByBaTH OCOOJIMBOCTI MEPEKIALY AESTKUX CJIiB
3 YKpaiHChKOI MOBU Ha POCiHicbKYy 1 HaBmaku. «HeBucHaxkIuBe»> BUKOPUCTAHHSA
3eMeJib (POC. «HEM3HYPUTEIbHOE», «HEUCTOIUTENbHOEe» ) — 1€ BUKOPUCTAHHS, SIKe
noB’si3ane 3i 30epeKeHHsIM SAKICHOTO cTaHy 3eMelib. «HeBuueprine» BUKOPUCTAHHS
(poc. «HeuccsKaeMoey, «HercuepaemMoe) — e BAKOPUCTaHHS, sIKe TI0B’s3aHe 3 11Po-
11eCOM BiITBOPeHHST (KIJIBKICHUI aCIIeKT) i CTOCYETHCS TIJIbKU TUX TIPUPOJHUX PeCyp-
CiB, SIKi MOKJIMBO BiZITBOPUTH TPUPOAHUM ab0 IITYIHUM HIIsIXoM (JIiCOBI pecypcH,
00’€KTH TBAaPMHHOTO CBIiTY, 06’€KTH POCJMHHOIO CBIiTY TOIO). ¥Y I[OMY pasi Hpo-
1[eC  BIATBOPEHHS TIPUPOIHUX PECYPCiB 3abe3leuye HeBUYEpIHE iX BUKOPUCTAHHS.
BinTBoperHs Hacammiepes MOB'g3aHe 3 TAaKUM MOHATTSM, SK «CTAJUI PO3ZBUTOK».
B ropuanyniii jgiTepaTypi BOHO PO3IJISI/IAETHCS K TOHOBJIOBAHE TTPUPOIOKOPUCTY-
BaHHsI, 30aJIaHCOBAHMIT PO3BUTOK €KOHOMIKH 1 TIOJIIIIIEHHST CTAaHy HaBKOJIHUIITHHOTO
npupoaHoro cepenosuiia [19, c. 58].

SIK CIIYIIHO THAKPECTIOTh TEOPETUKY MPaBa, TPobieMa 0JHAKOBOTO PO3YMiHHS
TOTO UM 1HIITOTO TEPMiHA € OJHIEIO 3 MEPIIOPSAHUX, JO BPETYJIIOBAHHS SKOI TIparte
GITBITCTD YYEHNUX, OCKIIBKY BIIMIHHOCTI B PO3YMiHHI OHOTO i TOTO K TOHSTTS 200
SIBUIIA TAIBMYIOTh PO3BUTOK HayKH i 3akoHozaBcTBa |20, c. 2].

Bucnoeox. Otixe, Bi/ICyTHICTh 3aKOHOJIABYOTO 3aKPIIJIEHHS TTOHATTS <HEBUC-
HaXXJIMBE BUKOPUCTAHHS», «PallioHaJTIbHe BUKOPUCTAHHS», «Bi/IHOBJIEHHS», <Bi/ITBO-
PEHHS» Y Cy4aCHOMY 3eMeJIbHOMY 3aKOHO/IABCTBI CIIPUYNHSIE POTAIMHU Y MeXaHi3Mi
peryJitoBaHHs 3eMeJbHUX BiIHOCUH. [IporoHyeMO HeBUCHAXKJINBE BUKOPUCTAHHS
3eMeJib BU3HAYATHU K TaKe BUKOPUCTAHHsS (CIOCiO BUKOPUCTAHHS), MPU SIKOMY
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30epiraloThest SIKIiCHI BJIACTMBOCTI 3eMeJIb Ta AKICHI M KiJIBKICHI IMOKA3HUKKM 1HIIMX
IPUPOTHUX PECYPCiB, HEPO3PUBHO MOB'SI3aHUX 13 38MEJIbHOIO JIITISTHKOIO.
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Legal aspects of non-exhaustive use of land
The problem of the non-exhaustive use of land, the restoration of their qualitative indicators, the
reproduction of natural resources in one way or another were considered in the writings of scientists, but
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the essence and understanding of the concept of non-exhaustive use of land was not analyzed. The article
emphasizes that current land and environmental legislation widely uses the phrase “non-exhaustive use”,
but its legal content is not disclosed at all. In addition, the term “non-exhaustive use” is used in national
legislation without filling it with any content.

The article emphasizes that the term “exhausting use” is associated with such categories as: reduction
of quantitative and qualitative indicators in the use of land and other natural resources, reduction of
land productivity, loss of soil fertility, land use in a way that impairs their natural quality, etc. Thus,
“non-exhaustive use” should be aimed primarily at the preservation and restoration of both land and
other natural resources.

The article is devoted to the research of topical issues concerning the definition of the non-exhaustive
use of land and the peculiarities of such use. The article defines the need for legislative consolidation
of such concepts as “non-exhaustive use”, “‘rational use”, “restoration”, “reproduction”, which leads to
the emergence of legal gaps in the mechanism of regulation of land relations. The author of the article
emphasizes that non-exhaustive use of land is a use which is connected, first of all, with the preseroation
of a qualitative state of land. Non-exhaustive use of land resources provides sustainable agricultural
production, forestry and soil productivity.

It is proposed to consider non-exhaustive use of land as a use (mode of use), which preserves the
qualitative properties of land and qualitative and quantitative indicators of other natural resources,
inextricably linked with the land.

Keywords: non-exhaustive use; land resources; restoration; reproduction; natural resources.
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AO NMUTAHHA NPO BUKOHAHHA CYAOBUX PILLEHDb
B AAMIHICTPATUBHUX CITPABAX

Peanvhuti cydosuil 3axucm cy6’ckmusHux nybIMHUX NPas Nog’si3yemvest 3 BUKOHAHHIM CYO008020
pilenis, yxeanienozo na Kopucms npusamioi ocoou. Ipunyun 0606’s13K060¢mi cyooBUX PilueH, GUHECEHUX
AOMIHICMPAMUBHUMU CYOAMU, BUMAZAE, WOO ocmamoune cydose piuienis 6Yi0 6UKOHAN0 abo 00OPOBGLIbHO,
abo 6 npumycosoMy Nopsaoky. 3’aC06ano, o GUKOHAHHIO NIONA2AI0Mb MAKI CYO0Bi pilenis 6 aomini-
CIPAMUBHUX CNPABAX — pluenns cyoy nepulol tHemanyii, nocmanosu cyoy anersyitinoi ma Kacauiinoi
incmanyii, wo nabpanu saxonunoi cuiu. O606°3K06i Ol GUKOHANH MAKONC YXEAMU CYOY, AKUMU 300085~
3aHO YUACHUKIG CNPasu ma inuwux ocié euunumu neeui 0ii. Bukonanus cyoosux piulenn, SKumiu GUpiuueto
nYORIMHO-NPABOBUTL CNIP NO CYMi, PO3ZIAHYMO AK cmadito cyoosozo npouecy. Buxonanns yxean aomi-
HICMPamueHozo cyoy He CMAHOBUMb 3a8ePUATLHY CMAdio cYO008020 NPOUECY, OCKLIbKU NPU UbOMY He
3a6epULYEMbCL GUPTIUEHHS AOMIHICMPAMUGHOT CNPAsU, 4 Julle PO36 A3YIOMbCI NPOUCCYALbHI NUMAHsL
P0321s10Y CNpasu. 3anponoHo8aHo BUKOHAHHS CYOOBUX PIleHb 8 AOMIHICIMPAMUBHUX CNPABAX PO32iS0amu
K GuUHeNHs Oill, YMPUMAHHS 6i0 iX GUUHEHHS, NPUUHAMMA Piuens 300068 a3anumu cyb ckmamu — 6i0-
nosidauami no cnpasi, nO3ueaUAMU abo HWUMU 0COOAMU, SKI YNOBHOBANCENT GuunAmMU i ma NpuiMamu
aKmu Ha BUKOHAHHsI OCMAMOYHOZ0 CYO08020 plueHHs. BusHaueno koo cybd’'ekmie 6UKOHAHHS CYOOBUX
piutens 6 aOMIHICMPAMUGHUX CNPABAX, NPOAHANIZ06AH0, KL 3 HUX MOJCYMb GUKOHAMU CYO08e PIUeHHs
000p0BLILHO, 6e3 CMOPOHHBOZO BNIUY, A MAKONC HA SAKUX NOKIAOCHO 0008 130K NPUMYCOB0Z0 BUKOHAHHSL
maxux piwenv. /losedeno, w0 3aK0H00a8CME0 NPO BUKOHAHHSL CYO0BUX PIlleHb 8 AOMIHICIPAMUSHUX CNpa-
sax cxaadaromv Koncmumyuis Ykpainu, 6 sxii npozoioweno npunyun 0606’s13K060¢mi cyoosux piuenn,
Kodexc aominicmpamuenozo cydouuncmea Yxpainu ma nuska inuux 3akoHo0asuux axmis.

KmouoBi ciioBa: BUKOHaHHSI CYJOBUX DillleHb B aJMiHICTPATUBHUX CIIPaBax; aJMiHiCTpaTHBHE
CY/IOUYMHCTBO; BUKOHABYE TIPOBAJKEHHsI; Cy0'€KTU BUKOHAHHS CYIOBHX PillleHb B aJMiHICTPATUBHIX
CIIpaBax.
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K Bonpocy 06 UCnoJHeHu! CyeOHbIX PelleHUi 10 aMUHUCTPATUBHBIM J1€JIaM

Peanvras cyoebnas sauuma cyboeKmueHolX nYOIUUHBIX NPAG CEA3ANA C UCNOAHEHUEM CYO0ebH020
peuenist, NPUHAMOoz0 8 o3y uacmiozo auya. Ipunyun obszamenvinocmu cyoeOHbix pewenul, npuns-
MbIX AOMUHUCTIPAMUBHUIMU CYOamMu, mpebyem, umobvl oKoHuamenvioe cyoebnoe peuerue Gvlio UCNOL-
neno aubo 006posoavHo, TUO0 6 NpuIHyOUmeviom nopsaoke. Bouicueno, umo ucnonnenuio nooiexcam
oKoHuamenvivie cyoedHvle pewenus no AOMUNUCTPAMUGHbIM 0elaM — peulenue cyod nepeotl UHCman-
YL, NOCMANOBIENUS CYOa ANCILAUUOHHOL U KACCAUUOHHOL UHCTRANYUL, BCIYNUCULUE 6 3AKOHHYIO CULY,
0053vl8aI10UUe NPUHAMD AKM, COBePUUMDb Oeticmeue (8 YaCmHOCIU, OCYUECMEUMDb GbITLIAMDL), 6030ep-
AHCAMBCSL OM AKMUBHO20 NOBEOCHUSL; MAKINCE NOOTEAHCAM UCTOTHEHUIO ONpedeseHust CYOa, KOmopbimi 005
3aH0 YUACHUKOB NPOUECCa U Opy2ux Juy, cosepuums onpedeiennvie deticmeus. Hcnoanenue cyoebnoix
pewenuil, KomopuiMu paspeueno nyoaudHo-npagosoil. Cnop no CYuecmey, PacCMompeno Kax cmaouio
cydebozo npoyecca. Ucnonnenue onpedeienutl aOMUHUCMPaAmuenozo cyoa ne npedcmasisiem Qunain-
ny10 cmaduio cyoebiozo npoyecca, NOCKOIbKY NP SMOM He 3a6ePULAemCs PACCMOMPEHUe AOMUHUCTDA-
mueHozo deia, a Juwb Pa3pewtanmes npoyeccyaivivie 6onpocsl. Ipednoiceno ucnoanenus cyoeonvix
pewenuii no AOMUHUCTIIPAMUBHBIM OelaM PACCMAMPUBAMb KAK COsepuienue Oelicmeuil, 8030epicanue
OM UX COBEPUIEHUSL, NPUHSAMUS PEULEHUT 00S3AHHDIMU CYOBEKMAMU — OMEEMUUKAMU NO OCLY, UCTIUAMU
U OpyeuMU JUUAMU, YNOIHOMOUCHHBIMU COBEPULAMb OCtiCMBUS U NPUNUMAMD AKMbL 60 UCTIONHEHUE
oKonuamenvrozo cyoebnozo pewenus. Onpedenen Kpye cyboekmos ucnoaHenus cyoeOHbix pewenuti no
AOMUHUCTIPAMUBHBIM 0€NAM, NPOAHAIUSUPOBANO, KAKUE U3 HUX MOZYM UCTOIHUMb CYOeOHoe peuenue
000p06oIbIHO, €3 NOCMOPOHHEZ0 GAUAHUS, A MAKICE HA KOMOPHIX BO3N0NCEHA 00AIAHHOCIID NPUHYOU-
MeNbHOZO UCNOIHEHUS, MAKUX pewenutl. /[okazano, 4mo 3axoHo0amei»cmeo 06 UCNOIHeHUU CYOeOHbIX
pewenuii no admunucmpamuenvim deiam cocmoum us Koncmumyyuu Ykpaunvl, 6 xomopoil 3anoicen
npunyun obszamenviocmu cydebnvix pewenuti, Kodekca aomunucmpamuenozo cydonpoussoocmea
Yipaunot u psida Opyeux saxonodamervvix akmos.

KioueBbie cioBa: ucrosnnenue cyaeOHbIX pPelieHri Mo aMUHUCTPATUBHBIM JIeIaM; aJIMUHU-
CTPAaTHBHOE CYAOIPOU3BOICTBO; UCIIOJHUTEIBHOE MPOU3BOACTBO; CYOBEKTHI MCIOJHEHMS CYH1eOHbIX
pelteHuii mo aAMUHUCTPATUBHBIM JIEJIAM.

Bcmyn. 3nauna yacTuHa IpaB i 060B’SI3KiB MPUBATHUX 0CIO HOCUTH ITyOJIid-
HO-TIPaBOBMIT XapakTep, MO 00YMOBJIIOE TPHU iX peaisallii PO3BUTOK CYCITIIBHUX
3B’SI3KIB MK ITUMU 0c00aMu 1 cy0’'€KTaMu, Ha/liJIEeHUME BJIQJIHUMHU YIIPABIIHCHKIMU
noBHoBaxkeHHAMU. [Tepebir BiHOCHH, 1110 BUHUKAIOTh Y TAKUX BUIIA/KaX, Ma€ Big0y-
BaTKCs BiIOBIZHO 10 TIPUIIKCIB IPaBOBUX HOPM. IIpoTe npuBaTHa ocoba MOKe BBa-
JKaTu, 1o i mpaBa cy6’ekTamMu myOJIiYHOTO aIMiHICTPYBaHHSI MOPYIIEHi, abo 10 Ha
Hel TIOKJIa/IeHo He TiepedadeHnii 3aKOHOM 00O0B’SI30K. Y TakWX BHIIAJKaX MPUBATHA
ocoba mparHe 3axKcTy 3 OOKY Jep/KaBU Ta MMOHOBJICHHST MOPYIIEHUX MPaB.

3 inmmoro GOKY, MPECTaBHUK BN Y Tlepe0aueHNX 3aKOHOM BHIIAIKAX HEe MOKe
BJIACHUM DillleHHSIM 3/[IICHUTH [TOBHOBAKEHHS 13 3aCTOCYBAHHS 3aX0/[iB IIPUMYCOBOIO
BILJIMBY IIO/I0 1HIIOI CTOPOHU TIPABOBIIHOCHH — TPUBATHOI ocobu. [lis peasizarii
TaKMX YIPaBIiHCHKUX (DYHKIII 11eif cy®'€KT MOBUHEH 3BEPHYTHCS [0 CYIY 3 MO30B-
HOIO 3as1BOTO. | JIviiie Ha Ii/ICTaBi yXBaJIEHOTO CYIOM PillleHHsT Cy0'€KT BJIQJIHUX MTOBHO-
Ba)keHb BIIPaBi BUMHUTH TIepenOadeti 3aKOHOM /il BCylieped BOJI IIPUBATHOI 0OCOOM.

[TpaBoBi KOH(AIKTH, IO BUHUKAIOTH y 3B’43KYy 3 TAKUMU ITi/[CTAaBAMU, BUPIIILY-
I0ThCS CyaMu 3a TipaBuiaMu Koziekey aMiHicTpaTUBHOTO CyIouMHCTBA YKpainu [1].
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3a3HAUYMMO, 110 32 OCHOBHY METY aJIMiHICTPaTUBHE CYOYMHCTBO Ma€ e(eKTUBHUN
3aXHCT TIPaB, CBOOOJ Ta iHTepeciB GiznuHmMX 0cid, MpaB Ta iHTepeciB IOPUANYHIX 0CiO
Bzt TopynieHb 3 60Ky cy0’extiB BaagHux nopHoBaxenb (4. 1 ct. 2 KAC Ykpainn).
A oTike, po3B’sI3yI0un yOJIiYHO-TTPABOBHIL CITIP SIK 3 TIO30BHOIO 3as1BOIO MPUBATHOT
ocobu, Tak 1 3a MO30BOM Cy0’€KTa BJIaJIHUX TTOBHOBAKEHD, CY/l MA€ 3BaKaTH HA METY
3IIICHEHHSI CyJOYMHCTBA 3 TUM, 1100 CBOIM PilllEHHIM 3aXUCTUTH TIOPYIIeHi cy6 eK-
TUBHI mMyOsivHi mpaBa abo K MiATBEPAUTH 3aKOHHICTH 1 OOIPYHTOBAHICTh HaMipiB
cy0’eKTa BIAJHUX OBHOBAKEHb OOMEKHTH MPpaBa MIPUBATHOT 0COOU, BTPYTUTHCS B IX
peaJizaiiito, OKJIACTH Ha Hei nepeabadyeHuii 3akOHOM 060B’I30K ab0o 3acTOCYBAaTH
3aX0/I1 TIPUMYCY.

He nipumenInyoun 3HAYMMICTh CyOBOTO PillleHHSI, KOHCTATYEMO, 1110 6e3 Horo
BUKOHAHHS 3aXMCT IOPYIIEHUX IpaB He Oyie 3aificHeno. Takoi mosuiii goTpu-
MyeThes €BponeiicbKuil ¢y 3 npas aoauHu. Tak, y pimenni y cupasi «TopHco6i
npotu Ipemii» [2] Cyn 3a3HauuB, mo eeKTUBHUN 3aXUCT CTOPOHU Y CYyJOBOMY
MPOIlEeCi Ta BiTHOBJIEHHSI 3aKOHHOCTI 1epe6avaroTh, M0 aMiHICTpaTHBHI OpraHu
3000B’s13aHi BUKOHATH pimeHHs 11boro cyay (1. 41). ¥ cupasax, iHimifioBaHux
cy6’€KTOM BJIaJ[HUX MOBHOBa)K€Hb, OCTAHHIil JOCATHE METH CBOIX HaMipiB CTO-
COBHO HPUBATHOI 0cOOM, JIMIle BUKOHABIIU CYJOBE PillleHHS, yXBajJeHe Ha HOTro
KOPHUCTb.

HarowmicTs peanbHa eeKTUBHICTH (DYHKITIOHYBAaHHS CUCTEMU CY/IOBOTO 3aXUCTY
NepsKaBy 3a0€31eYyEThCST He CTIMbKY HAsIBHICTIO BiAMOBIAHUX 1HCTUTYIIHN, CKINTbKA
MOXKJUBICTIO 32 JIOTIOMOTOIO CY/IOBOTO PillleHHS OTPUMATU 3aXUCT MOPYIIEHUX,
ocropoBaHnux ab0 HEBU3HAHUX IIPaB, cBOOOJ Ta iHTepeciB ocobor0. CraTHCTHKA XK
3aCBi/IUy€ BEJIbMU HEBUCOKNU PiBeHb BUKOHAHHS CY/IOBUX PillleHb B aJIMiHICTPATUB-
HUX crpaBax. 3a maaumu [lep:kaBHoi cyoBoi aaMminicTpartii Ykpainu, B 2017 p. Bin
ckJanaB He Oinbine 8 % Bix ycix npuitasaTux pimens. [le miarsepmkye, mo icHyoda
cucTeMa BUKOHAHHS CyJIOBUMX pillleHb, HaBiTh 3 OIVISAy Ha ped)OpMyBaHHs, 3aJnlIIa-
€ThCS BKpail Hee(heKTUBHOIO Ta HEIEBO. | 10 MOMEHTY BUPIIIEHHS MTUTAHb ii BIO-
CKOHAJIEHHsI I ONTUMI3allii CyZM0BUIl 3aXKCT MpaB i cBOOOJ JIOAMHU i TPOMAISHUHA
PU3UKYE 3aUIIATUCS JeKIapaTUBHUM, a He PeabHUM.

Ortixe, caMe BUKOHAHHSI OCTATOYHOTO CY/IOBOTO PillIEHHS 3aBEpIIyE CyIOBUI
IPOIIeC i CTaBUTh KPAmKy y MyOivHO-TIPAaBOBOMY KOHMJIIKTI, 0 OYB BUpilIEHMiT
a/IMiHICTpaTUBHUM cy/I0M. BukoHaHHs pillleHb, yXBaJeHUX IUMU CyJaM#, Ma€ 0CO-
GJIMBOCTI, 10 BUMAra€ TPYHTOBHOTO OCJI/KEHHST I[HOTO MTUTAHHSI.

Ananiz ocmannix 0ocaioxcenv i nyoaiKayiti. 3a3HAYNMO, 1[0 HAYKOBIISIMU
JIOCTaTHBO BUBYEHO I ITPOAHAi30BaHO TIOPSIJIOK BUKOHAHHS CY/IOBUX pillleHb, yXBa-
JIEHUX 3a pe3yJIikTaTaMi PO3IJIsILy MPUBATHO-TIPAaBOBUX cropiB. [Ipore HuHi Opakye
JOCJIJIZKEHD POOIeMaTHKN BUKOHAHHST Cy/IOBUX PillleHb B aJIMiHICTPAaTUBHUX CIIpa-
Bax. Xoua € HayKoBi po3Bigku y 1mpomy HanmpsaMmky O. KoncranTtoro [3; 4], O. Liab-
uurpkoro [5], O. Kpymuana [6], B. Ilepenemioka [7], A. 3enenosa [8]. ITobixkHO
3a3HAUYEHOTO TMUTAHHA TOPKAJIWUCh U 1HIT HAYKOBI TPU JOCTI/PKEHHI, TTPUMIPOM,
pobJIeM CyI0BOTO KOHTPOJIIO 32 BUKOHAHHSM CY/IOBUX PillleHb B aJIMiHICTPaTUBHIX
crpaBax [9].
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Mema i 3a60anns. OT1ike, BBa)Ka€MO 3a JIOIIbHE B MeKax I[i€l cTaTTi 3'scyBaTH,
Ha 9KUX Cy0'€KTiB MOKJIaJeHO 000B’SI30K BUKOHATH PIilIEHHS aJMiHICTPaTUBHOTO
CyJLy, 3a MTPaBUJIAMK SIKUX 3aKOHOJIABYMX aKTiB I1i Cy0'€KTH 3/[iCHIOIOTH BUKOHAHHST
il y 4OMy TIOJISITa0Th 0COOJIMBOCTI TAKOI CTaii aiMiHICTPATUBHOTO CYOYMHCTBA SIK
BUKOHAHHS CY/IOBUX PillleHb.

Buxanao ocnosnozo mamepiany.

CyTHicTb 1 3MiCT BUKOHAHHS CY/IOBUX pillleHb B a/IMiHICTPAaTUBHUX CIIPaBax

OcHoBHUM 3aKOHOM YKpaiHu 0OOB’SI3KOBICTH CYMOBUX pillleHb BU3HAYEHO
O/IHI€IO 13 3acajl Cy/loYMHCTBA. BifloBilHe KOHCTUTYIiTHE 1oyoxkeHHs (1. 9 4. 1
ct. 129 Koncruryiiii Ykpainn) possunyto it y Hopmax KAC Ykpainu, 30kpema B 11. 5
4. 3 cr. 2 ta cr. 370. Y Haymi BUAIIAIOTH JIBi CKJIAZ0BI MPUHIMITY 00OB’SI3KOBOCTI:
1) moTprMaHHS BUMOT CY/I0BOTO PillleHHsS BCiMa cy0’€KTaMu, MpaB, SIKUX BOHO CTO-
CYETHCsI, a TAKOJK OPTraHaMU JIEPKABHU Ta iX TOCAIOBUMEU 0cobaMu; 2) PillleHHsT, STKe
He BUKOHaHe J0OPOBIIbHO, MOKe OyTH BUKOHAHE B MIPUMYCOBOMY TOPSIIKY, /IJIsI 4OTO
3allikaBJieHiit 0cobi BUAAETHCS BiAMOBIHUIT BUKOHaBunil mokyment [10, c. 175; 11,
c. 85]. Otke, 06OB’I3KOBICTH CYJOBUX PillleHb, TPUIHIATHX 32 PE3yJIbTaTaMi PO3-
TSy afMiHICTPAaTUBHUX CIIPaB, 30KpeMa, O3HAYAE, 110 OCTATOYHE CY/I0BE PillleHHI
Mae OyTH BUKOHAHO abo J0OPOBiIBHO, 200 B IPUMYCOBOMY IIOPSIIKY.

[TpuntIUTT 060B’SI3KOBOCTI BUMarae, mob yci OCTaTOYHI CyI0Bi pillleHHsT aaMi-
HICTPATUBHOTO Cy/y OyJi BUKOHAHI — PIllIeHHs Cy/y TepIIol iHCTaHIlil, MOCTAHOBI
Cy/Ly ameJISIIiiHOI Ta KacalliiHol iHCTaHIIil, 1110 Habpan 3aKoHHOI cvui. PasoMm i3 Tim
cepejl yXBaJt, 10 MPUHMAIOTHCS aJIMIHICTPATUBHUM CYIOM, TIOTPEOYIOTh BUKOHAHHS
Ti, AKMMHU 3000B’sI3aHO YYACHUKIB CIIPAaBU Ta IHIINUX OCIO BUMHUTH TI€BHI Jil.

IlixTpMaeMo MO3UIIII0 TUX HAYKOBIIIB, SKI BUKOHAHHS CY/IOBUX PIIlleHb PO3TJIS-
JIATOTh K CTAJII0 cyoBoro mpoitecy [12—14]. €Bporneiicbkuii Cy 3 IpaB JIOAUHA I
1iJIeil rTapaHTyBaHHS TIPaBa Ha CIIPABEJIMBUAM Cy/I, 3aKpiljieHoro B ct. 6 KonBeHitii
PO 3aXKCT MPaB JIOAUHI Ta OCHOBOIIOJIOKHUX CBOOO, BUKOHAHHST PillleHHsI, yXBaJie-
HOTO OY/Ib-SIKUM CYJIOM, PO3IIHIOE SIK CKJIQI0BY YaCTUHY «CYZ0BOTO PO3TJISILY», TIPO
mo Cy/1 3a3HauMB y BiKe 3rajaHomy Hamu piterni Toprcbi nporu Iperii» (1. 40). Ha
Ti/ITBEP/KEHHS 3a3HaU€H01 HAyKOBOI TIO3UIIi1 3a3HAYNMO TOH (haKT, 1[0 HOPMATUBHI
MIPUTIACH TIPO TIPOIleCyasIbHI MUTAHHS, TTOB sI3aHi 3 BUKOHAHHSIM Cy/OBUX PillleHb B
aJIMIHICTPATUBHUX cIIpaBax, yminieHi B Kozgekci aMiHICTPaTUBHOTO CyZ0YMHCTBA
Ykpainu.

Bukonanns yxBaa a]MiHICTPaTUBHOTO CY/ly He CTAHOBUTD 3aBEPIIATIbHY CTA/Iii0
CYZIOBOTO TIPOIIECY, OCKIJIbKY TIPU I[bOMY He 3aBEPIIYETHCS BUPIIIEHHS afMiHICTpa-
THUBHOI CIIPaBH, a JIUIIE PO3B’A3YIOTHCS MPOTIeCyaTbHi MUTAHHS PO3TJISIY CIIPABH.

CrpobyemMo HajfaTH TAYMadeHHs BUKOHAHHIO CYIOBUX PillleHb B aMiHiCTpa-
TUBHMX cIIpaBaX. Buxo/suu 3 po3yMiHHS BUKOHABUOTO IIPOBA/KEHHS, 1[0 HaBe[eHO
B 3akoni Ykpaiuu «IIpo BukoHaBYe MpoBasKeHHst» [15], BOHO mpezicTaBiisie co6010
CYKYIHICTB [iit. Asie TyT 3poOMMO JiesiKi 3ayBaskeHHs. [lo-Tiepiie, BUKOHaBYE MPOBa-
JUKEHHST MW PO3IIHIOEMO JIUIIIE K (GOPMY TTPUMYCOBOTO BUKOHAHHS PillleHb aJMiHi-
crparuBHUX cy/iB. Cy/I0Bi pillleHHsT OCTAHHIX MOKYTh BUKOHYBATHCS i TOOPOBIJIBHO,
6e3 3aJTyueHHsI CIIeIiaIbHO YIOBHOBAKEHNX CYO €KTIB — OpraHiB JiepsKaBHOI BUKOHAB-
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401 cITy;KOM Ta JIepKaBHUX BUKOHABINIB. [1o-apyre, BApTO BU3HAYUTH, YU BUKOHAHHS
He 3BOJIUTBCS JIUIIE 10 AaKTUBHOI MOBEAIHKN, TOOTO BUMHEHHH /i, 3[1IICHEHHS BUILIAT,
NPUIHSTTS PIllleHb. YBAKAEMO, IO HUM OXOILIIOETHCS i Oe3/isiibHICTD. Tak, Tpo
BUKOHAHHSI Cy/IOBOTO PillleHHsI, SIKMM Bi/IIIOBilaueBi 3a00POHEHO BUMHSITH TTE€BHI i,
iinernest y 4. 8 c1. 251 KAC Ykpainu. /{o peui, cam TepMiH «BUKOHYBaTH» O3HAYa€
3iiiicHIOBaTH 1I0-HEOYAb, peaidyBaTh 3aBAaHHs, HaKa3, 3aJyM i T. iH., IPOBOIUTH
B skuTT4 [16]. I BoueBM/Ib, BUKOHAHHS TOB’I3aHe He JINIIE 3 aKTUBHOIO TTOBE/IIHKOIO,
OCHOBHA MOTO CYTHICTb I10JIATAE B IOCATHEHHI Pe3yJibTaTy.

3 orJsday Ha 11e, BAKOHAHHS CY/IOBUX PillleHb B a/IMiHICTPATUBHUX CITPaBax
IpeicTaB/Isie cOO010 BUMHEHHS [, yTPUMAHHST Bi/l iX BUNHEHHS, TPUAHSTTS PillleHb
3000B’s13aHUMU cy0O’€KTaMU — Bi/INOBilauaMu IO CIIpaBi, o3uBadyamMu abo iHIMMHI
ocobamu, SIKi YIIOBHOBa)KEHI BUMHSATH JIii Ta IPUIIMATH aKTH Ha BUKOHAHHS OCTaTOU-
HOTO cynoBoro pimenns. OTke, BUKOHAHHS Cy/ZIOBUX PillleHb B aJIMiHICTPAaTUBHUX
crpaBax MOKe TI0JIITaTh SIK B aKTUBHIN JIiSIbHOCTI (BUMHEHHI [Iild, TPUIHSTTI aKkTiB),
Tak i B Ge3misbHOCTI (YyTPUMaHHI Bif fiif).

Cy0’exTH BUKOHAHHS CY/IOBUX pillleHb, YXBAJIEHUX aJMIHICTPATHBHUM CYAOM

BianosizaapHuM 3a BUKOHAHHSI CYJI0OBOTO PillleHHsI € TOi Cy0’€KT, Ha SIKOTO 1M
PillIEHHSIM HOKJIaZeHO 000B 130K 3/1MCHUTH [Iii, yTpUMaTHCs BiJ HUX ab0 NPUIHATH
BI/ITIOBI/THI aKTW Ha BUKOHAHHS CYIOBOTO PillleHHsI. 3a3BUyail y cIipaBax 3a MO30BaMU
NpUBAaTHUX 0CiO /10 CyO’€KTIB BIAIHUX MOBHOBAKEHDb 0OOB'SI30K BUKOHATHU CYIOBE
pillleHHsI, yXBaJieHe Ha KOPUCTD MMO3MBava, MOKIAJAEThCS Ha Ccy0O'€KTa BIaJHUX
MOBHOBa)KEHb — 6idnogioaua y cnpasi. Octatoune CyI0Be pillleHHs B TAKKX CIIPABaX
y PEe30JIIOTHBHII YacTUHI BMily€e 3000B’13aHHsT BUNHUTH TIE€BHI Jii, yTPUMATUCS BiJ|
BUMHEHHS MEeBHUX [Iiif, MPUNAHATH PillleHHS HA KOPUCTH 1T03UBaYa, TPUNHATH HOBUM
HOPMaTUBHO-TIPABOBUI aKT Ha 3aMiHY TOTO, O BU3HAHWN HE3aKOHHUM TTOBHICTIO
abo y Bianmosiauiit wactuni. [Ipu yomy ununa pepakiis KAC Ykpainu nepenbavac,
IO Cy/I MOJKe 3000B’s13aTH Bi/IOBiaya — cy0’eKTa BJIAJHIX TIOBHOBAKEHD TIPUIHSITH
pillleHHS Ha KOPHUCTH 103UBaya, SIKIIO /IS Oro NPUHHATTS BUKOHAHO BCi YMOBH,
BU3HAYEHI 3aKOHOM, 1 NPUITHATTS TaKOro pillleHHsI He Tepeabadae mpaBa cyd’exra
BJIQJJHUX [TOBHOBAXKEHb [iATH Ha BaacHuil poscyn (ab3. 1 u. 4 cr. 245 KAC Ykpainn).
VY pasi, SKI0 TPUITHATTS PIllIeHHsT Ha KOPUCTh IMO3MBayva mepeadavyac mpaBo cyd ekTa
BJIAJTHIX TIOBHOBA)KEHbD JIiISITH HA BJACHUN PO3CYII, Cy 3000B’s13y€ cy0’'€KTa BIaIHUX
[IOBHOBA)KEHb BUPIIIUTU ITUTAHHS, 1110/10 SIKOTO 3BePHYBCS 1103MBaY, 3 ypaXyBaHHAM
floro 1MpaBoBOI OI[IHKY, HaJaHoi cygoM y pimenti (a63. 2 4. 4 ct. 245 KAC Ykpainn).

Koo cy6’ekTiB BUKOHAHHS TaKUX PillleHb J0cTaTHBO mmpoke. Lle Ti cy6’exTu
BJIAJIHUX MMOBHOBAKEHD, i3 SIKUMHU Y MPUBATHOI 0COOM BUHUK ITyOJIIYHO-TTPABOBHIL
crip. /lo HUX HajeXaTbh OPTaHU BUKOHABYOI BJIAJIM, OPTaHW MIiCIIEBOTO CAMOBPSIITY-
BaHHs, 1X MOCa0BI I c1y:k00Bi 0cobwH, iHIIN cy®'€KTH TIpH 3/ilicHeHHI HUMU 11y 0JTiu-
HO-BJIQJIHUX YIIPABIIHChKUX (DYHKITIM HA ITi/ICTaBl 3aKOHO/IABCTBA, B TOMY YWCJIi Ha
BUKOHAHHSI JIEIETOBAHNX TIOBHOBAKEHD, a00 Ha/laHHI aJIMiHICTPATUBHUX MOCJYT.

Cy6’eKT BJAHUX MOBHOBasK€Hb — BIAIMOBIa4 B ajMiHiCTpaTWBHIN crpasi
3000B’sI3aHMII BUKOHATH Cy/I0Be pileHHs 100poBiabHo. Ilo3uBauy He moTpiOHO 3BEp-
TATUCS Hi JI0 CY.LY, Hi 10 IHIIIOTO OPraHy JJIst TOTO, MO0 PO3MOYATH TPOIEC peasrisariii
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cyznoBoro pimtennst. [ nosuitist BinoOpaskena B pimenni €CILJT y crpasi «JIyib
npotu Ykpainu». 3okpeMa, Cyz 3aznauuB: «Illomo Te3u Ypsmry, BiAMOBIIHO 10 AKO1
3asiBHUK MaB OW paHiliie 3BePHYTUCS /10 JIePsKaBHOI BUKOHABYOI corysk6m, Cy Hara-
Y€, 10 0coba, Malouu Ha PyKaxX BUKOHABYUU JIUCT, BAHECEHUN TTPOTHU JE€PKaBHOTO
opramy, Masia 6 6yTu 3BiJibHEeHa BiJl 000B'SI3KY iHIIIIOBATH SKYCh MPOIEAYPY 3 METOIO
BUKOHaHHS pimenus» [17]. B inmiit cnipasi — «lorin nporu Ykpainu» €CIIJI B3a-
rajii He BU3HAB HEOOXITHUM BiKPUTTS BUKOHABUOTO IIPOBAKEHHS Y CIIpaBaX MPOTH
nep;kaBHUX opraHis [18].

[Tixkpecanmo, MO B TaKUX BUNAAKaX Cy0'€KT BJAJHUX MMOBHOBaXKEHb BUKOHYE
Cy/oBe PillleHHs y CIIpaBi, B SIKii BiH BUCTYTAE BiNOBIZIaueM, OCKIJTbKU TIJTbKU BiH
3aKOHOJIABCTBOM YIIOBHOBQKEHUN Ha BUMHEHHS Jill 200 TPUITHATTS HOPMATHBHUX
YU iHIUBIyaJbHUX MIPAaBOBUX aKTiB.

IIpusamna ocoba — 6idnosidau B aJMiHICTPATUBHIN CIIpaBi TaKOK MOKe OyTH
BUKOHABIIEM CY/IOBOTO PillleHHs, yXBajeHoro 1potu Hei. [Tpore nepesik Taknx BUmaj-
KiB KopoTKuii. [Ipumipom, y cripaBax 3a 1mo30BaMu cy0'€KTiB BIaJIHUX MOBHOBAsKEHb
PO BCTAHOBJIEHHsI OOMEKEHb MO0 peasizailil mpaBa Ha CBOOOLY MUPHUX 3i6paHb
npuBaTHi 0COOHM, YTPUMABIINCH Bijl POBEIAEHHSI MUPHOTO 3iOpaHHs, BUKOHAIOTH
cytoBe piteHHst. Y OUIBIIOCTI K BUTIAKIB PO3TJIsiL I BUPIIIEHHS a[MiHICTPAaTHBHOI
CIIPaBH MPOTHU MPUBATHOT 0COOU O3HAYAE, 110 OCTAHHS HE BUKOHYE TiepedayeHi 3aK0-
HOM O0OB’SI3KH, 1 TOMY Cy0'€KT BIaJIHUX TTOBHOBAasKEHD 3BEPTAETHCS 10 CYAY 3a Tak
61 MOBUTH «/I03BOJIOM Ha 3aCTOCYBaHHS JIO IPUBATHOI 0COOM TIPUMYCOBUX 3aXO/[iB>.

Bukonanus neBHUX Cy/JOBUX pillleHb B aJMiHICTPATUBHUX CIIPaBaxX TaKOXK
MOKJIaJIa€ThCcsl Ha CyG’€KTIB, sIKi HE € YYaCHUKaMU CIIPABH, ajle MaloTh TTOBHOBa-
JKEHHST BUMHSITH JIil, TIPO SIKi YXBaJWMB pinieHHs ¢y, Takumu cy0’e€KTaMu € opraHu
JepsKaBHOI peecTpaliii opuInYHIX 0cib, GisndHUX 0ci6 — MiIMPUEMIIIB Ta TPOMaI-
ChKUX (hOpMyBaHb, OPraHU JE€P:KaBHOI KazHadelchKol cayx6u. HaykoBili HasBaim
TakuX CyO'€KTiB «suxonasuysmu 3a 3axonom» [19]. Taka BiydyHa HasBa BimoOpaskae
CYTHICTb Ta IPUPOY iX y4yacTi y BUKOHAHHI CyJIOBUX pillleHb B a/IMiHICTPaTUBHUX
CIIpaBax, ajpKe JedKi CyZIoBi pillleHHS MOKYTh BUKOHYBaTHUCS JIUIIE TaKUMU Opra-
HaMu. Tak, 3AiCHUTY BUILIATU GIOMKETHUX KOIITIB 200 KOIITIB MiCI[EBOTO OIOIKETY,
MPUCY/KEHNX TI03WBaveBi, Bpasi e /lepkaBHa Ka3zHavelichbka cayskba YKpainu.
[TpunuHeHHST PUAMIHOI 0coOM ab0 (Pi3nIHOT 0COOUM — MIAMPUEMIIS 3/TICHIOETHCS
IIIJITXOM BHECEHHSI BiATIOBiIHOI iHMOpMAaIlii 10 PeeECTPIiB opraHaMu Jep:KaBHOI pee-
crpaitii. OT/Ke, «<BUKOHABIII 32 3aKOHOM», He Oy/ly4H Y4aCHUKAMK aJMiHICTPaTUBHOI
CIIpaBU HA CTail i1 po3TJsAay U BUPIIIEHHS, BCTYNAIOTh Yy TIPOIEC Ha CTajlii BUKO-
HaHHS Cy/IOBOTO PillleHHS.

B aaminicTpatUBHUX Cynax BUPIMIYIOTHCS 1TyOIiYHO-ITPABOBI CIIOPH 32 TO30BAMH
cy0’€KTIB BJIAIHUX TTOBHOBAKEHD, SIKI MAIOTh HaMip 3aCTOCYBATH TIPUMYCOBI 3aX0IH
JI0 IHIIOI CTOPOHM TPaBoBiAHOCKH. Taki cuTyarii BUHUKAIOTh MPU HEOOXiAHOCTI
3aTPUMAHHS Ta MPUMYCOBOTO BUABOPEHHSI iHO3eMINB ab0 0cib 6e3 TPOMaISTHCTBRA,
[PU HASBHOCTI IICTAB IPUIUHUTU AisJIbHICTh Cy0’€KTa rOCIIOAapiOBaHHs 10 yCY-
HEHHSI HUM MOPYIIEHbD, MO 3aTPOXKYIOTh KUTTIO 1 3M0POB’I0 Jojeit, mpu moTpedi
HOTalleHHsT CyMU TIOAATKOBOrO GOPTY 3a paxyHOK MaifHa IJIaTHUKA MOJATKIB TOIIO.
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YV Takux BUIAJKAX, SKIIO CY/I TIO30BHY 3asiBY 3a/[0BOJIBHUTD, CAME 1N03UBaAU — CyH €KT
BJIAJIHUX [TOBHOBAKEHb BUMHSIE [Iil, CIIPSIMOBAHI Ha BUKOHAHHSI OCTATOYHOT'O CY/I0OBOTO
pimennHs. Bukonauusi cy1oBoro pimreHHst Oye 3BOJUTHUCS [0 3/iHICHEHHS TIPe/-
CTAaBHUKOM BJIJIM TIOBHOBRKEHDb IMPUMYCOBOTO XapaKTepy, IO 3aKpIiljeHi 3a HUM
B 3aKOHO/IaBCTBI IIPO HOT0 NPaBOBUIi CTAaTYC.

IIpumycoBe BUKOHAHHS CYJOBUX pillleHb B aIMiHICTPAaTUBHUX CIIPaBaX TaKOK
MOKYTh 3a6e31edyBaTH i CIelliaJbHO CTBOPEHI JIJIsT TAKKX IIiJIell cy0 €KTH — OpraHu
JepsKaBHOI BUKOHABYOI cryskOu. [TpuBaTHI BUKOHABII HE YIIOBHOBaKE€HI Ha BUKO-
HAaHHS pillleHb aJMIHICTPATUBHUX CY/iB. 3/IICHIOETHCI TPUMYCOBE BUKOHAHHS
B Me’KaX BUKOHABYOTO ITPOBA/KEHHS, IO K MU BiKe 3a3Hayasu, € (hOpMOIO IPUMY-
COBOTO BUKOHAHHS CY/I0BUX PillleHb.

HayxoBiii 1iJIKOM JOPEYHO HapiKaloTh Ha «OGe3CUIIICTh> JepP/KaBHOI BUKOHABYOI
cayskOU y BUKOHAHHI pitieHb aaMiHicTpatuBaux cyuis [20, c. 314]. [liiicHo, y 6Gisb-
IIOCTi a[MiHICTPATUBHUX CIPAB BYMHUTH Jii aO0 NMPUNHHATH aKTH Ha BUKOHAHHS
CY/IOBOTO PIllIeHHsI BIIPaBi JINIIE YIIOBHOBAKEHUI Cy0'€KT — OpraH JIepsKaBHOI BIIaJIH,
OpraH MiCI[eBOTO CaMOBPsILyBaHHsI, iHIII 0COOH, 10 3IIICHIOITh (PYHKII MyOIiuHOTO
VIIPaBJiHHSA, Ta iX MPeJICTaBHUKHU.

IIpaBoBe peryioBaHHSI NOPSIKY BUKOHAHHS CYJOBUX pillleHb B aJMiHiCTpa-
TUBHUX CIIpaBax

Mu Bxe TifKpecTIOBaId, 1O MiATPUMYEMO TO3UIII0, IO BUKOHAHHS CYJ0-
BUX PillleHb B a/IMiHICTPATUBHUX CIIPABaX € CTAIEI0 aJIMiHICTPATUBHOTO CY/I0BOTO
npotiecy. Ile o3nauae, 1110 BCi yYaCHUKU CIIPABU /10 CaMOTO 3aBepIIeHHS CYl10BOTO
Npoliecy MiJIKOPSTIOThCS 3araJbHUM TIpaBuJiaM, 1o MicTsaAThed B Kojexci ajamiHi-
CTPATUBHOTO CYJIOYMHCTBA YKpaiHu. A oTXe, JOMiHAHTOIO 1Ii€l cTaii € mpummc 4d. 1
ct. 370 KAC VYkpainn.

Kpim 3arambaux mosoxenb, copmyaboBaanx y poaaiii [V KAC Ykpainu, Buko-
HAHHSI CyJOBUX PillleHb B a[MiHICTPATUBHUX CIPABaX PErJaMeHTYEThCsT GaraThma
HOPMAaTHUBHO-IIPABOBUMM aKTaMM, B SIKUX 3aKPillJIeHI TTOBHOBA)KEHHS OPraHiB Jiep-
’KaBHOI BJIaJIM, MIiCIIEBOTO CAMOBPSIZYBaHHs, iX MOCAA0BHX 1 CIYKOOBUX OCi0, IHIINX
cy0’€KTiB, YIIOBHOBaKEHIX Ha 3/[IHCHEHHS BJIaJHUX YIPABJIiHCHKUX TTOBHOBAKEHbD, —
npumipom, [logaTkoBuM KomekcoM Ykpainu, 3akoHamu Ykpainu «IIpo mpaBoBuit
cTatyc iHO3eMIlB Ta 0cib 6Ge3 rpoMajsiHCTBay, «IIpo OCHOBHI 3acajy IepKaBHOTO
Harssy (KOHTPOJ0) y cepi rocrnofiapehKoi JisiIbHOCTI» TOIIO.

Y HaykoBiii JiTeparypi BUCTOBIEHO MPOIMO3UILIO MPUHHATH 3aKOH, [0 BU3HAYUB
61 MOPSIIOK JOOPOBLIBHOIO BUKOHAHHS Cy6'€éKTaMu IMyOJiYHOTO ajMiHICTPYBaHHS
cynoBuX pitrens [7, c. 318—319]. ¥ mpomy 3akowni, BBaxkae B. I. Ilepenemioxk, BapTo
nependaunTH, 10 BUKOHAHHS CYIOBUX PillleHb, YXBAJEHUX MPOTH OPraHy BJaaN
(41 TO KOJIETIaIbHOTO, YA TO €IMHOHAYAJIBHOTO), 3IHCHIOETHCSI KEPIBHUKOM I[bOTO
oprany. Takuil mijxix, Ha IyMKY HAyKOBIIsl, He 3HU3UTH e€(eKTUBHOCTI MyOIiYHOTO
aZIMiHICTpyBaHH4. AJKe, TIO-TIepIiie, OCHOBHA CYTh JIiH, IKi BiATIOBI/Ia4 Ma€ 3IHCHUTH
Ha BUKOHAHHS CYIOBOTO PillleHHS, TIOJIATAE B 0(hOPMJIEHH] BiZIIOBITHOTO TTPABOBOTO
akta. [lo-npyre, XTO, AK HEe KEPIBHUK, TTOBUHEH BOJIOITH BCi€0 iH(GOPMAIII€0 TIOI0
(byHKITIOHYBaHHS MATOPSAIKOBAHOTO Horo oprany. Ha Hamry aymKy, yXBaJeHHS
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TaKOr0 3aKOHY CIIPUATHME J0OPOCOBICHOCTI IPEACTABHUKIB BJIAAM MIPY BUKOHAHHI
Cy1oBUX pitieHb. /[0 TOro K y HbOMY MOKYTh OyTH BPeryJIboBaHi Ti pobaeMaTuaHi
[UTaHHS, AKi TOTPeOYIOTH IIle CBOTO BUPIIIECHHSL.

[IpumycoBe BUKOHAHHS CYZIOBUX PillleHb B a/IMiHICTPATUBHUX CIIPaBax JepKaB-
HUMW BUKOHABIIIMU 3/IIMCHIOETHCS 3a TIpaBmIaMu 3akoHy Ykpainu «[Ipo BukonaBue
ITPOBAIKEHHST>.

3BepHeMo yBary Ha oy 3 HoBesn unHHOro KAC Ykpainm: cyz 3a Hacjikamu
POBIJISILY CIIPABU 3 IIPUBOJLY PillieHb, Aill un Oe3MisIbHOCTI Cy0 €KTIB BJIaJHUX TOBHO-
Ba)KeHb Yy CIIPaBax IPO MPUTSITHEHHS /10 aIMiHICTPATUBHOI BiIIIOBI/IaJIbHOCTI Ma€
NpPaBoO 3MIHUTHU 3aXiJl CTSITHEHHSI B MeKaX, mepefbayeHnX HOPMATUBHUM aKTOM TIPO
Bi/INOBiIaIbHICTD 32 agMiHicTpaTUBHE MpaBonopyiieHHs (1. 4 4. 3 c1. 286). [TobixHOo
3a3HAYMBIIN JYMKY, III0 TaKe YIIOBHOBAsKEHHS CBIAYMUTH IIPO HepeOupaHHs aJMiHicTpa-
TUBHUM Cy/IOM HEBJIACTUBOI (DYHKIT — HaAKJIa[eHHS aJMiHICTPATUBHOTO CTSTHEHHS,
OKpecIMMO TpobJIeMHe TIUTAHHS: 32 TPABUJIAMHU STKOTO TIPOIIECYATBHOTO 3aKOHY —
Komekcy Yipaiuu mipo aaMiHicTpaTuBHI TpaBoropyieHtst abo Komekcy aaminicTpa-
TUBHOTO CY/IOUMHCTBA YKPAlHW — CJIiJl BUKOHYBATH CYJIOBE PIillIeHHS, SIKUM 3MiHEHO
CTSTHEHHST 3a aJMiHICTPAaTHBHE MPaBOMOPYIIeHHs. BBaskaeMo XMOHOIO MO3UILIO
3aKOHO/IaBII, KO0 BHeceHO Taki 3Miau B KAC Ykpainwn. [ nurie BUKmoueHHS 1TUX
TIOJIOZKEHbD 13 TIPOIIECyaJIbHOTO 3aKOHY BIIOPSIZIKYE BUKOHAHHSI PillleHb ITPO HAKJIAJICHHS
AJIMiHICTPATUBHUX CTATHEHB, TII0 MA€E 3/IiHCHIOBATHCS BifnmoBiiHo 0 nipurnmcis KYnAIL

Bucnoexu.

1. BukoHaHHS OCTATOUHUX CY/IOBUX PillleHb B aJIMiHICTPaTUBHUX CIIPaBaX, Y SKUX
my6IiYHO-TIPABOBUI CIIip BUPIIIEHO 110 CyTi, CTAHOBHUTD CTaIil0 CYA0BOIO IIPOIECY.
BukoHaHHs yXBaJl aJIMiHICTPaTUBHOIO Cy/Iy CIIPSMOBaHe Ha 3abe3leYeHHs] PO3IIISLY
a/IMIHICTPATUBHOI CITPABH.

2. O60B’I30K BUKOHATH CY/IOBE PillleHHsT B aJIMIHICTPaTUBHIN CIIPaBi MOKJIaIEHO
Ha TaKMX YYaCHWKIB CIIpaBH: BiiMOBilaua — cy0’€KTa BIAJHNX ITOBHOBAKEHD, BiIO-
Bijlaua — mpuBaTHy 0co0y, mo3nBada — cy0’eKTa BIAJHUX MMOBHOBaKeHb. Kpim HIUX,
3ICHIOIOTh BUKOHAHHS CY/IOBUX PillleHb, YXBAJIEHUX aJIMiHICTPATUBHUMU CYZaMU,
cy0’exTH, siKi He OyJM yIaCHUKAMU CIIPAaBU, ajie YIIOBHOBAXKeHI 3aKOHOM Ha BUKO-
HaHHS /Iill, BKa3aHWUX y Cy/IOBOMY PillleHHI.

3. [IpumycoBe BUKOHAHHS Cy/IOBUX PillleHb B JIMiHICTPAaTUBHUX CIIPaBax 37iH-
CHIOIOTH He JIWIIe TPeJCTABHUKY JIePKAaBHOI BUKOHABYOI cary:kOu, a it cyb’extn
BJIQJIHUX TOBHOBa)KeHb, YIIOBHOBA)KeHI 3aKOHOM Ha 3/[ilICHEHHS TPUMYCOBUX [Iiil
CTOCOBHO MPHUBATHOI 0COOH, sIKa € Bi/IIOBiaueM y CIIPaBi.

4. 3aKOHOMIABCTBO ITPO BUKOHAHHS Cy/OBUX PillleHb B aIMiHICTPATUBHUX CIIPABax
ckiamaeTbest 3 Konerurymii Ykpainu, B sIKiil 3aKJIaieHO TIPUHITUIT 0O0B’SI3KOBOCTI
CyZIOBUX pillleHb, Kojiekcy afiMiHICTPATUBHOTO CY/JOYMHCTBA YKpaiHU Ta HU3KU
IHIIMX 3aKOHOJAABYMX aKTiB, Y SKHUX 3aKpilieHi my6ivHo-BaaaHI yIIPaBIiHCHKI
MTOBHOBAKEHHSI.
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On the issue of enforcement of court decisions in administrative cases

The article states that the real judicial protection of subjective public rights is associated with the
execution of a court decision adopted in favor of a private individual. The principle of binding judgments,
adopted by administrative courts, requires that the final judicial decision is performed voluntarily or in a
Jorced manner. It was clarified that the final court decisions in administrative cases should be executed —
decisions of the court of first instance, decisions of the court of appeals and cassation instances, which
became legally binding, on the obligation to pass the act, to act (in particular, to make payments), to
abstain from active behavior are also subject to execution of court orders, which obliges the participants of
the case and other persons to perform certain actions. Execution of court decisions, which resolved a public
legal dispute substantively, is considered as the stage of the trial. Compliance with the administrative
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court decisions does not constitute the final stage of the trial, as only procedural issues of consideration of
the case are resolved. t is offered to execute court decisions in administrative cases as acts of execution,
refusal from their commission, decision-making by obligated subjects — defendants in the case, plaintiffs
or other persons who are authorized to take actions and to accept acts for execution of the final court
decision. The circle of subjects of execution of court decisions in administrative affairs is defined. It is
analyzed, which of them can execute a court decision voluntarily, without third-party influence, and
which obliges the compulsory execution of such decisions. Legislation on enforcement of judicial decisions
in administrative cases consists of the Constitution of Ukraine, which contains the principle of binding
Judgments, the Code of Administrative Legal Proceedings of Ukraine and a number of other

Keywords: execution of judicial decisions in administrative cases; administrative justice;
enforcement; subjects of execution of court decisions in administrative cases.
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Ipunaau, mo GikecyoTs 300pakeHHs: 3arposa uu 6J1aro?

Aemopu cmammi <38axcuius> nepesazu ma 3azpo3u MPYUAHHS Y NPUSATIHE HCUMMSL, WO BUNU-
Kaiomv 6HACAIO0K GUKOPUCTAHHAM Oe3NiIOmuux Jimaivnux anapamie (0pomis) i ideopeccmpamopa.
Ananizyrouu ma nopienioouu 3aKkoH00ascmeo 080X 2e0zpadiuno, iCMopuvHo ma KYJavmypHo ORUSLKUX
xkpain — Jlameii ma Jlumeu, 6onu 6xasyomv na GiOMIHHOCMI 68 3AKOHOOABUOMY BPe2YLI0BAHHT NUMAHD
Kongidenyitinocmi, npooaemii acnexmu ix YuHH020 HAUIOHALLHOZO 3AKOHO0ABCNEA WOO0 GUKOPUCTNAHHS
MeXHO021ll MA 3aXUCTY NPUBAMHOZO JHCUNMSL, A MAKONC NPONOHYIOMb MONCIUGT PLUeHHS. U000 8Pezyito-
BAHHL BUABILEHUX NPABOBUX NPOZANUHN.

Topisuanns 060x 3aK0100a6CMS, SKi pezyai010my 00HAK06I numanis Kongioenyitnocmi ma 6uxKo-
pucmanns: kamep UAS ma naneni npunadis, 3aceiouye, w0 HAyioHAIvHe 3aKOHO0ABCMB0, HABIMb 8I0NO-
6i0no do 00nozo — sakonodascmea €sponeiicokozo Co3y — MOXNCE 3AXUCIMUMU MAKY CAMY YIHHICTD
pisnumu npasosumu incmpymenmamu. Koxcne 3axonodascmeo — mumoscoke ma iameiicvke — Mae c60i
nepesazi ma neooNiKu, aie MOJNCHA NIOMEEPOUMU, WO 3aKOH He 3a6iCOU U0e 8 HO2Y 3 ULGUOKUM PO3GUMN-
KoM mexHoa0zil. K 6yno nokasano, 3 0CoOIUBUMU KOPUYSAHHAMU w000 i0enmuixayil Kopucmyeauie
kamep UAS ma naneni npunadie, 3 ynpoeaoimeHHsM Npagosux iHCmpymMeHmie, wo 00360.1s10Mmy nomepni-
JTL CMOPOHT ePEKMUBHO 3AXUWAMU BAACHICMY Y BUNAOKAX, KOJU KOPUCTMYBAUL NepcOnaibHol inpopmanii
€ ocobamu, wo 36uUparmv 0cooUCmy THMOOPMAYII0 He 8 KOMEPUTTHUX UILAX, MOJCHA SHATMU NPACULLHUTL
bananc Mixe yumu 080Ma YIHHOCMAMU — COYIAILHON0 0e3NeK0 Ma GIACHICMIO.

Tlepesazu nosux mexnonoziii ne moxcua 6.0 sanepeuyeamii, momy 6yio 6 6e3z2ay300 2060pum, U0
B0HU HE € HeOOXIOHUMU, OCKLILKU BUKIUKAIOMY BeIUKY Hebe3neKy Ois nawoi erachocmi. Bracnicmo six
yinnicmy ne mogce Oymu abcomomnor. Tomy eaxciueo adanmyeamu npasosi mexanismu 00 MIHAUBUX
3a2pP03 OCHOGHUM UIHHOCMAM, MAKUM K GAACHICMb. TaKum wunom, 6i0cymuicms npasosux 3axodié He
Modce Oymu nidcmasoio Olsk 6MPYUans 6 MeXHOI02UNUTE POIGUMOK: He CI0 PO32A0amu HOGE MeXHOA02iT
SIK 3azpo3y, a NPAsosi HOPMU NOBUHHI OYmu 600CKOHALEH] T NPUCTOCOBAHT 00 NOCMAIHO MIHAUB0ZO CEIMY.

KiouoBi cioBa: 6e3lmiJoTHI JiiTadbHi amaparty; APOHH; BifeopeecTpaTopy; BiaacHicTb; JlaTsis;
Jluroscbka Pecirybuika.

Introduction. Lithuanians have a saying that instead of hearing a hundred times
it is better to see once. Such saying confirms that visual means convey most of the
information. Thus, it could be said that filming devices are the best tool to collect
the most accurate information. However, along with the development of image cap-
turing devices and other technologies, people’s concern about their privacy grows.
And this could be confirmed by the General Data Protection Regulation (herein-
after — GDPR)! which came into force just recently. The fact that the necessity of
such regulation was noticed by the European Union proves that people’s private
information as a part of their right to private life, had been in danger. The same,
confirming the novelty and actuality of the topic, is stated in the preamble of the
GDPR: «Rapid technological developments and globalisation have brought new chal-
lenges for the protection of personal data. The scale of the collection and sharing of
personal data has increased significantly. Technology allows both private companies
and public authorities to make use of personal data on an unprecedented scale in order
to pursue their activities.»* Adding to the latter, the GDPR does not apply to the
processing of personal data by a natural person in the course of a purely personal

! Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on
the protection of natural persons with regard to the processing of personal data and on the free
movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation),
OJ L 119, 4.5.2016, p. 1-88.

2 Ibid: preamble point 6.
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or household activity and thus with no connection to a professional or commercial
activity,! but technologies serve not only private companies and public authorities,
but also natural persons in collecting of personal data for various purposes, inclu-
ding illegal ones.

On the other hand, the image capturing devices give people immense oppor-
tunities and to be able to enjoy them it is worth working on the adjustment of
current legislation in order to find the right balance between the value given by
the technologies in-topic (security) and the other value that is so much in-danger
nowadays (privacy). The latter forms the research problem. So in this research
the answer on how the current legal regulation could be adjusted in order to find
that balance, is given.

By comparing and indicating the problematic aspects of current national Lat-
vian and Lithuanian regulation on the usage of technologies in-topic and privacy
protection, the authors aim to prove that even though the regulation on protection
of particular values could differ in different jurisdictions or even be insufficient, the
image capturing devices still make a great contribution to societal security therefore
their use cannot be denied. In order to adjust their impact on privacy, prevent, tackle
breaches of privacy, it is necessary to suggest the correction of legal rules.

1. Image capturing devices and their contribution to societal security

1.1. Justification of the choice of particular image capturing devices

There exist many image capturing devices. But two types of them are very
specific — unmanned aerial systems (hereinafter — UAS) and dashboard cameras
(cameras mounted in cars/car cameras). These devices have some things incommon:
they both are mainly used to capture images (videos) and they are moving, therefore
it allows their operators to remain unidentified and in such way to avoid liability.
UAS and dashboard cameras are specifically chosen as a research object because their
use is widespread and at the same time very specific: for example, video surveillance
can be carried out secrectly — when the filmed person does not even realise he/she
is being filmed. Also, the UAS can capture videos of the places that could not be
achieved easily (for example, private, closed, fenced yards or premises), dashboard
cameras, if not specially marked, could be imperceptible but at the same time col-
lecting a lot of information and very often the object observed cannot even choose
whether to allow such observation or not (for example, working dashboard camera
in a traffic flow or an object could be secretly monitored if a car with a dashboard
camera on was left in some area)® Such characteristics make the two devices more
specific and worth deeper analysis and because images convey most of the informa-
tion and peoples’ right to privacy could be easily breached by video capture, posses-
sion and distribution, these two technologies, as the most threatening the privacy,
are chosen as an object of this article.

! Ibid: preamble point18.
2 Bugitinas, G. (2015). Vaizdo registratoriai ir asmens privatumas, Mokslo taikomieji tyrimai Lietuvos
kolegijose, Vol. 1, No. 11: 65.
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1.2. Image capturing devices and their relation to societal security

The understanding of security has been changing all the time. If in the XVII'th
century, when the Treaty of Westphalia was signed, security was understood as a
peaceful settlement of disputes among the states,! nowadays, when people seek for
more comfortable living, use more technologies, such as UAS, dashboard cameras,
which have overtaken a part of our privacy, without the traditional security percep-
tion, new forms of security have evolved.?

According to the European Union open data, economic and financial matters
are one of the biggest challenges to the security of European Union citizens, after
terrorism.? Therefore it could be said that the economic wellfare is one of the most
important elements of people‘s security. As it will be seen later, the image capturing
devices make a great positive influence on economy, whereas economy is one of the
areas related to pepople‘s security. Furthermore, it could not be denied that one of
the most important factors determining people’s sence of security is their physical
safety from various threats (crimes, terrorism, environmental factors). Thus, the
term ‘societal security’ is used in this article, as it encompasses not only physical
safety, but general use for society and individuals, including safety assurance, eco-
nomical use, people’s emotional satisfaction.

Many authors have analysed the importance of technologies, such as drones
and dashboards cameras and their contribution to individual and public welfare.
For example, J. Villasenor* stresses that theres is an endless variety of civil applica-
tions that the UAS can be employed in and that overwhelming majority of them
is beneficial. This author, as well as Martin McKown?, stresses puporses that UAS
could be used for: people’s search and resque operations, surveying, traffic conges-
tion monitoring, air quality assessment, wildlife tracking. As the main topic drone’s
use in monitoring soil residue cover is analysed by other authors®; A.G. Entrop and
A. Vasenev’, as well as others® highlight the UAS’s use in construction industry,

! Vadapalas, V. (1998). Twrptautiné teisé. Bendroji dalis (International Law. General Part), Vilnius:
Eugrimas: 76.

2 Puraite, A, Silinske, N. (2017). Understanding the concept of security: theoretical approach. Public
Security and Public Order, Vol. 19: 136.

3 EU Open Data Portal, ,Special Eurobarometer 432: Europeans’ attitudes towards security.” (2015).
Retrieved 25.11.2017 from http://data.europa.eu/euodp/en/data/dataset/S2085 83 2 432 ENG/
resource/ae0b54bc-3974-4165-917d-c2907cb3f411.

* Villasenor, J. (2013). Observation from above: Unmaneed Aircraft Systems and Privacy. Haroard
Journal of Law and Public Policy, Vol 36: 459.

> McKown, M. (2015). The New Drone State: Suggestions for Legislatures Seeking to Limit Drone
Surveillance by Government and Nongovernment Controllers, University of Florida Journal of Law
and Public Policy, vol. 26: 76.

6 Kavoosi, Z., Hossein Raoufat, M., Dehghaani, M., Jafari, A., Kazemeini, A., Jafar Naazemossadat, M.
(2018). Feasibility of satellite and drone images for monitoring soil residue cover, Journal of the Saudi
Society of Agricultural Sciences, ,in press* version. doi: https://doi.org/10.1016/j.jssas.2018.06.001.

7 Entrop, A.G., Vasenev, A. (2017). Infrared Drones in the Construction Industry: Designing a Protocol
for Building Thermography Procedures, Energy Procedia, Vol. 132.

8 Dupont, Q. F. M., Chua, D. K.H., Tashrif, A., Abbott, E. L.S. (2017). Potential Applications of UAV
along the Contruction‘s Value Chain, Procedia Engineering, Vol. 182.
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whereas other authors name UAS as being used to observe, analyze and evaluate the
traffic flow as well as safety conditions.! It is also worth mentioning professional or
leisure photography, recreational purposes of UAS as the most popular ways of use
among regular users of UAS. Whereas as the main advantages of dashboard cameras
ensurance of secure driving? provision of information about the details of traffic
accidents, helping to avoid disputes on factual circumstances, as well as ensurance
of public security, crime prevention, also taxi drivers’ tool helping to ensure their
security and dashboard cameras recreational purpose (for example, videos about
family road trips)® are mentioned.

Most of the abovementioned advantages of the technologies make a great influ-
ence on economy. European Drones Outlook Study carried out by The SESAR Joint
Undertaking, disclosed that the growing drone market shows significant potential:
economic impact analysis of the entire value chain for each of the areas of demand
revealed the potential for a European market exceeding 10 billion annually by 2035
and 15 billion annually by 2050. The development of market also provides new
jobs throughout all Mebmer States. It is summarized that over 100 000 jobs are
estimated to be created with a market this significant.” Additionally, even though
the forecast has been prepared on the basis of number assumptions,® the conclusion
is that taking into consideration even more conservative assumptions, the foreseen
growth is still significant.”

Also, unoftficial sources disclose that in 2013 only 1 percent of motorists used
dashboard cameras in the UK. In 2017 that figure had jumped to 15 percent. Mar-
ket estimates suggest a further 30 percent of motorists plan to use one in the near
future in the UK

These advantages and the ways of use of the technologies undeniably confirm
that their impact on societal security is significant.

! Khan, M. A., Ectors, W,, Bellemans, T., Ruichek, Y., Yasar, A. H., Janssens, D., Wets, G. (2018).
Unmanned Aerial-Vehicle Based Traffic Analysis: A Case Study to Analyze Traffic Streams at Urban
Roundabouts, Procedia Computer Science, Vol. 130.

2 Rogavichene, L., Garmonnikov, I. (2017). Innovative Technologies for Assessment and Correction of
the Driving Style, Transportation Research Procedia, Vol. 20.

3 Nauwelaerts, W., World Data Protection Report: Guidelines on Use of Dashboard Cameras
(2014), retrieved 06.05.2018 from https://www.hunton.com/files/Publication/a75c66a4-2{6f-
4e3e-a83b-543923987393 /Presentation/PublicationAttachment/580a5a0c-6616-4cee-834c-
8b41b637fd09/Guidelines_on_Use of Dashboard Cameras.pdf

4 SESAR, European Dornes Outlook Study, Retrieved 01.02.2018 from https://www.sesarju.eu/sites/
default/files/documents/reports/European_Drones_Outlook Study 2016.pdf: 29.

5 Ibid: 29.

6 Thid: 2.

7 Ibid: 29.

5The Telegraph, retreived 06.05.2018 from https://www.telegraph.co.uk/business/risk-insights/
dashcam-benefits/.

124 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2019. Bun. 144



Pdraité A., Silinské N. Image capturing devices: threat or good?

2. Privacy and risk to breach it in the context of the use of image capturing
devices

2.1. Privacy concept and its protection by relevant legal acts

The Universal Declaration of Human Rights states that no one shall be subject
to arbitrary interference with his privacy, family, home and that everyone has the
right to the protection of the law against such interference.! The right to privacy is
also enshrined in the Convention for the Protection of Human Rights and Funda-
mental Freedoms.? Its Article 8(2) states that the interference by a public autho-
rity with the exercise of this right is allowed only in accordance with the law and
only if necessary in a democratic society in the interests of national security, public
safety or the economic well-being of the country, for the prevention of disorder or
crime, for the protection of health or morals, or for the protection of the rights and
freedoms of others.

European Court of Human Rights in one of its decisions stated that the notion
of private life should be interpreted broadly but not restrictively and that such
interpretation means that personal information is any information relating to an
identified or identifiable individual.® It proves that any information collected by
image capturing devices even indirectly connected with a person which could be
identified by it, is considered personal data.

Furthermore, in the European Union level the right to privacy is also protected
by the Charter of Fundamental Rights of the European Union,* as well as regulated
in the GDPR which intends to protect natural persons’ personal data as a «third
generation» fundamental right.

By national legal acts the right to privacy is protected at the national level. In
Lithuanian legislation the right to privacy is described in various legal acts. Besides
the main legal act — the Constituion, enshrining people’s right to privacy®, there
is the Law on Personal Data Legal Protection of the Republic of Lithuania (here-
inafter — LPDLP) which is in accordance with the GDPR and protects personal
information, but does not apply to the processing of personal data by a natural
person with no connection to a professional or commercial activity.® As the national

! Universal Declaration of Human Rights, 1948, Paris. Retrieved from http://www.un.org/en/
universal-declaration-human-rights/: 12.

2 Convention for the Protection of Human Rights and Fundamental Freedoms, as amended by
Protocols Nos. 11 and 14. 1950, ETS 5 // http://www.refworld.org/docid/3ae6b3b04.html: 8.

3 Amann v. Switzerland, no. 27798,/95, §65, ECHR 2000-I1.

* Charter of Fundamental Rights of the European Union, 7.12.2000, O] C 326, 26.10.2012, p. 391—
407: 7,8.

5 Lietuvos Respublikos Konstitucija (Constitution of the Republic of Lithuania), Official Gazette (1992,
no. 220, 33-1014): Art 22 states that The private life of an individual shall be inviolable. Personal
correspondence, telephone conversations, telegraph messages, and other intercommunications shall
be inviolable. Information concerning the private life of an individual may be collected only upon a
justified court order and in accordance with the law. The law and the court shall protect individuals
from arbitrary or unlawful interference in their private or family life, and from encroachment upon
their honour and dignity

6 Lietuvos Respublikos asmens duomeny teisinés apsaugos jstatymas (Law on Personal Data Legal
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legislation must correspond to the European union legislation, the LPDLP was
changed just after the GDPR came into force so that it corrpesponded with the lat-
ter. After the newest changes, the separate article connected with video surveillance
has expired therefore Lithuania does not have any special rules on video surveil-
lance any more and does not have any special separate regulation on the usage of
dashboard cameras. There is only an act governing the usage of UAS, which is called
«The rules for the use of unmanned aircrafts» (hereinafter — the Rules).! Unfortu-
nately, trying to find a hint about protection of privacy in the Rules will fail, as they
are intended to set only physical safety requirements of the usage of UAS.?2 On the
contrary to its predecessors, we will find some privacy protection rules in the Regu-
lation EU 2018/1139, which came into force just recently.® The latter stresses that
unmanned aircrafts present risks for privacy, protection of personal data, therefore
the requirements concerning the registration of unmanned aircraft and of operators
of unmanned aircraft should be laid down (also, the Regulation sets the essential
requirements for registration) and that it is also necessary to establish digital,
harmonised and interoperable national registration systems in which information,
including the same basic data, about unmanned aircraft and operators of unmanned
aircraft registered.*

Lithuania also has a Civil Code which establishes the inviolability of the indi-
vidual’s privacy and stresses that a person’s private life may be made public only
with that person’s consent.” The following point of the same article concretizes what
a violation of a person’s private life is and lists actions, such as unlawful invasion
of person’s dwelling or other private premises as well as fenced private territory,
observation of one’s private life, unlawful search of the person or his property, etc.;
and states that the given list is not finite. The regulation of the Civil code is special
because the rules on privacy protection, set in it, are applied to natural persons as
well and they enable the party whose legitimate interests have been violated, to
take legal remedies, including requesting for the compensation. However, in order to
apply civil liability, all four conditions of the civil liability, must be proved - unlaw-

Protection of the Republic of Lithuania), Official Gazette, 1996, No. 63-1479; 2000, No. 64-1924;
2003, No. 15-597; 2008, No. 22-804; TAR, 2018-07-11, No. 2018-11733: 1.

! Bepiloc¢iy orlaiviy naudojimo taisyklés (The rules for the use of unmanned aircrafts). TAR, 2014, No.
2014-00438.

2 Puraite, A., Bereikiene D., Silinske, N. (2017). Regulation of Unmanned Aerial Systems and Related
Privacy Issues in Lithuania, Baltic Journal of Law and Politics, Vol. 10: 118.

3 Regulation (EU) 2018/1139 of the European Parliament and of the Council of 4 July 2018 on
common rules in the field of civil aviation and establishing a European Union Aviation Safety
Agency, and amending Regulations (EC) No 2111,/2005, (EC) No 1008,/2008, (EU) No 996,/2010,
(EU) No 376/2014 and Directives 2014/30/EU and 2014/53/EU of the European Parliament
and of the Council, and repealing Regulations (EC) No 552,/2004 and (EC) No 216,/2008 of the
European Parliament and of the Council and Council Regulation (EEC) No 3922/91 (Text with
EEA relevance.), QJ L 212, 22.8.2018, p. 1—122.

4 Ibid: preamble, point 31.

5 Lietuvos Respublikos civilinis kodeksas (Civil Code of the Republic of Lithuania), Official Gazette
(2000), No. 74-2262; 200: 2.23.
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ful actions (for example, breach of article 2.23 of the Civil Code of the Republic of
Lithuania or any other legal act guaranteeing the right to privacy), causation (only
damages related to unlawful actions can be compensated), fault (article 6.248(1) of
the Civil Code of Republic of Lithuania states: «Civil liability shall arise only upon
the existence of the fault of the obligated person, except in the cases established by
laws or a contract when civil liability arises without fault»>) and damage.' Taking
into consideration the specifisity of UAS and dashboard cameras, proving unlaw-
ful actions would be quite difficult, whereas proving damage — even harder. This
explains why there are no civil cases of privacy defence against illegal usage of UAS
and dashboard cameras in Lithuania.

Article 2.22 of the Civil Code of the Republic of Lithuania protects natural
person’s right to an image. Photograph (or its part) or some other image of a natural
person may be reproduced, sold, demonstrated, published and the person may be
photographed only with his/her consent. However, the consent shall not be required
if such acts are related to person’s public activities, his official post, request of law
enforcement agencies or where a person is photographed in public places, but are
not allowed to be demonstrated, reproduced or sold only if those acts were to abase
person’s honour, dignity or damage his professional reputation.? This article is closely
related to the usage of UAS and dashboard cameras as person’s image is the best
source of his identification therefore is one of the components of the right to privacy.
The authors believe that even if a person is being photographed (filmed) in a public
place, but shows clear disagreement of that, such filming should be discontinued, as
the person in public places does not loose the protection of his/her privacy. Such
attitude corresponds with and is based on Lithuanian case law which says that «a
person even being in a public place, does not loose his/her individuality and privacy,
therefore a subjective inner possition of a person photographed is important; if such
person clearly and unambiguously expresses his/her unwillingness to be photographed,
it must be respecteds.> Under current Lithuanian regulation, to be more precise, lack
of regulation, to express unwillingness to be photographed (filmed) by usage of a
dashboard camera or UAS is impossible as the person filmed in most of the cases
does not even know about it. Thus, using dasboard cameras without special marking
informing others about filming, equates to secret filming, therefore it takes away the
opportunity to express clear disagreement with the ongoing process. Furthermore,
even special marking does not prevent from privacy breaches (breaches of a person’s
right to an image), as the person filmed, even noticing the marked car, could not
have a chance to express his/her disagreement (for example, if the car is moving
fast). Therefore, stricter regulation on the usage of footage is essential (for example,
clear prohibition to make public videos, taken by dashboard cameras, in which pri-
vate information (for example, car number plates) or people’s faces could be seen,
except for reasons, such as public interest, disclosure of violations of the law.

! Ibid: 6.246, 6.247, 6.248.
2 Tbid: 2.22.
3 J. A, UAB , Lietuvos rytas”. Ruling of the Supreme Court of Lithuania, 2004, No. 3K-3-91,/2004.
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Protection of privacy is enshrined in Lithuanian administrative and criminal law.
However, the code of administrative offences sets the fines only for unauthorized
processing of personal data and privacy breach in the area of electronic communi-
cations (applied for activities of entities, providing or entitled to provide a public
communications network or related facilities only') and for the breaches of LPDLP?,
which also applies to business entities only. However, the code also sets the prohibi-
tion to breach The rules for the use of unmanned aircrafts.> Even though, as it was
mentioned earlier, they are designed to regulate questions of security on the usage
of UAS, at the same time this administrative tool could be used to defend interests
of privacy subjects (if noticed that the UAS is being flown over private area and
requirements of distance, location are breached, the injured person on the grounds
of these rules could request for stopping the UAS monitoring activities).

Section XXIV of the Criminal Code of the Republic of Lithuania sets the crimes
related to inviolability of private life. Among the crimes mentioned there are articles
criminalizing trespass,* illegal collection of information about a person’s private life
and making available to the public,® exploitation, or exploitation for the benefit of
third parties information about someone’s private life without his consent if this
information was received for the accused person’s service, profession or during the
performance of temporary task, or by committing one of the crimes named above®.
However, because none of these crimes are classified as the crimes for negligent
commitment of which the prosecution is allowed, in order to arraign on earlier men-
tioned crime charges, direct intention to commit a crime must be proven.” Thus, in
case of the usage of the image capturing devices analysed, it would be very difficult
to prove direct intention of the breacher of the right to privacy.

It is obvious that «privacy is a culture-specific: the matters which a particular
society regards as ‘private’ can vary widely».® Even very gerographically, historically
and culturally close countries, could have quite a different regulation on privacy and
its protection. For example, even though the privacy in Latvia is also protected by
the legal act of supreme power — the Constitution’, but the most detailed regulation

! Elektroniniy rysmiy jstatymas (Law on Electronic Communications). Official Gazette, 2004, No.
69-2382: 32; Lietuvos Respublikos administraciniy nusizengimy kodeksas (Code of Administrative
Offences of the Republic of Lithuania). TAR, 2015, no. 2015-11216: 83.

% Lietuvos Respublikos administraciniy nusizengimy kodeksas( ibid): 82.

3 Ibid: 393(2).

4 Lietuvos Respublikos baudziamasis kodeksas (Criminal Code of the Republic of Lithuania). Official
Gazette, 2000, No. 89-2741: 165.

5 Tbid: 167.

6 Thid: 168.

7 1bid: 16(4) (,A person shall be punishable for commission of a crime or misdemeanour through
negligence solely in the cases provided for separately in the Special Part of this Code®). See also S.B.,
V.B., R.B. Ruling of Taurage District Court, 2011, No. PK-72-635,/2011;

8 Requoted from Michael, J. (1994). Privacy and Human Rights: International and Comparative Study,
with Special Reference to developments information technology. Dartmouth: Unesco Publishing: 2.

% Constitution of the Republic of Latvia, Adopted on 15.02.1922. Published: Latvijas Vestnesis, 01,/07,
13.06.43. Last amendments 08.04.2009: 96: ,Everyone has the right to inviolability of his or her
private life, home and correspondence*
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on personal data protection in Latvia is set in the recent Personal Data Processing
Law!, which since 5" July 2018 replaced Personal Data Protection Law.? Its prede-
cessor, contrary to Lithuanian situation, did not set any special conditions under
the existence of which precisely video surveillance was allowed (only paragraph 7
obliged to make sure that at least one of the six conditions exists in order to generally
process personal data). Whereas in the new Latvian law — Personal Data Processing
Law, separate article is dedicated precisely to the conditions of video surveillance
(and especially carried out by dashboard cameras) and it says that «The requirements
of this Law and the Data Regulation do not apply to the processing of data by natural
persons using automated data recording devices for road traffic, personal or household
needs.» In the same article it is also stressed that «It is prohibited to disclose the records
obtained in road traffic to other persons and institutions, except when one of the bases
of data processing specified in the data regulation is found. The requirements of this
Law and the Data Regulation do not apply to the processing of data by natural persons
using automated video surveillance devices for personal or household use.»* Thus, the
provision does not only set the rules on video surveillance in traffic (that it is forbid-
den to disclose the records), but also confirms the specificity of dashboard cameras
as a data collection device. What is interesting that even though Latvian laws, on
the contrary to Lithuanian, do not distinguish person’s right to an image (including
his/her right to expressively dissagree of being filmed), but, again, on the contrary to
Lithuaniam regulation, they clearly state that records obtained by dashboard cameras
cannot be disclosed to other persons and institutions (except for separately indicated
cases).” Furthermore, the same article also states that it is prohibited to disclose the
records obtained in road traffic to other persons and institutions, except when one
of the bases of data processing specified in the data regulation is found (see GDPR
Article 6(1)), whereas Lithuanian Civil Code does not protect privacy subjects from
their images, taken in public, being demonstrated publicly if they do not harm the
subjects’ reputation, honor, dignity.’ Thus, if a dashboard camera recorded a video in
which a person could be recognized and this video was made public, under Lithuanian
law, no offence is made, as the dignity, honor and reputation of the person in the
video has not been breached. So, it could be said that the person was filmed without
even knowing it and without being able to express his disagreement with the process
despite the fact that he or she did not want to be recognized as being in particular
place at the particular time or driving a/sitting in a particular car.

Furthermore, Latvian civil code, on the contrary to Lithaunian, does not gov-
ern privacy questions at all. However, abundance of privacy-protecting articles in

! Personal Data Processing Law. Published: Latvijas Véstnesis , 04.07.2018, 132 (6218), available at:
https://likumi.lv/ta/id /300099-fizisko-personu-datu-apstrades-likums.

2 Personal Data Protection Law. Published: Latvijas Véstnesis, 06.04.2000, 123/124 (2034,/2035),
«The Reporter», 9, May 4, 2000, available at: https://likumi.lv/ta/id/4042-fizisko-personu-datu-
aizsardzibas-likums.

3 Personal Data Processing Law, supra note 44: 36.

* Ibid: 36(2).

5 Civil Code of the Republic of Lithuania, supra note 31: 2.22 (2).

ISSN 2414-990X. Problems of legality. 2019. Issue 144 129



AMIHICTPATUBHE IMPABO | ITPOLJEC

administrative and criminal codes proves legislator’s responsible attitude towards
privacy. For example, Administrative violations” code of Latvia sets the offences con-
nected with the breaches of private life and applicable in the usage of image capturing
devices (illegal activities with personal data (including data collection, registration,
entry, storage, arrangement, modification, use, transfer, transmission, disclosure, blo-
cking or deletion),! failure to provide information to the data subject,? processing of
personal data without registration®. Furthermore, if these articles are not sufficient
to protect natural person from his privacy breaches commited by usage of image
capturing devices, other articles, punishing the offender for the breaches of usage of,
for example, UAS, could be used (for example, Article 114) However, it is important
to stress that the disposition of this article describes only activities connected with
aircrafts, whereas UAS under the national rules on UAS usage («Procedures for the
Conduct of Unmanned Aerial Vehicles and Other Types of Aircraft which do not
Classify as Aircraft> (hereinafter — UA Rules),! are not treated as aircrafts.”> However,
as there are no any specific article connected with the breaches of this article is being
used by analogy. Besides, the right to privacy which could be breached by the usage
of image capturing devices, is also protected by the Criminal Law of Latvia, which
criminalizes violation of the privacy of a person® and illegal activities with personal
data.” It is important to stress that Latvian case law and scholars have not yet con-
firmed that entering a private territory with the help of a device (for example UAS)
is the breach of person’s privacy, therefore it is still treated that the person himself/
hereself has to enter the private territory in order to commit a crime.®

Even though Latvia, as well as Lithuania, does not have separate regulation on
the usage of dashboard cameras, but it also has special regulation on the usage of
UAS (UA Rules). On the contrary to Lithuanian Rules, UA Rules at least mention
the respect for privacy in the course of usage of the UAS: «Unmanned aircraft flights
shall be performed so as not to endanger human life, health, privacy or property, flight
safety and security, not to cause harm to the environment, and also not to endanger
the State defence and security interests»,” but no further special privacy protection

' Code of Administrative Violations of the Republic of Latvia. Published: Reporters, 20.12.1984, 51,
available at: https://likumi.lv/ta/id /89648-latvijas-administrativo-parkapumu-kodekss: 204-7

2 Tbid: 204-8.

3 Ibid: 204-9.

* Procedures for the Conduct of Unmanned Aerial Vehicles and Other Types of Aircraft which do not
Classify as Aircraft. Adopted on 22.11.2016. Published: Latvijas Vestnesis, 28.11.2016, 231 (5803),
available at: https://likumi.lv/ta/id /286823-kartiba-kada-veicami-bezpilota-gaisa-kugu-un-tadu-
cita-veida-lidaparatu-lidojumi-kuri-nav-kvalificejami-ka-gaisa-kugi.

5 Ibid: 1.

6 Criminal Law. Published: Latvijas Vestnesis, 08.07.1998, 199/200 (1260/1261), «The Reporter»,
04.08.1998, 15, available at: https://likumi.lv/doc.php?id=88966: 143.

7 Ibid: 145.

8 Krastinub, U., Liholaja, V. (2016). Kriminallikuma komentari. Otra daja (IX-XVII nodala). Riga: Tiesu
namu agentira, pp 341, 352.

¥ Procedures for the Conduct of Unmanned Aerial Vehicles and Other Types of Aircraft which do not
Classify as Aircraft, supra note 52: 8.
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provisions could be found in this act. However, it is important to stress that, on the
contrary to Lithuanian Rules, UA Rules contain provisions obliging the owner of
the UAS to label the device with the given name and surname (for legal persons —
company name) of the owner or possessor thereof, address of the declared place of
residence (for legal persons — legal address) and phone number.! This obligation
corresponds with the recommendations set in the Regulation EU 2018/1139 (as
it was mentioned earlier — to make sure that the UAS is identifiable).> Also, the
UA rules oblige the pilot of unmanned aircraft be identifiable.? These requirements
ensure easy determination and identification of the person managing the UAS in
cases when there is a question of any kind of liability and in such way serve not only
for safety ensurance but for privacy protection as well (when the responsible person
concerning privacy breaches must be found or illegal obserevation of private areas
has to be interrupted). These requirements are useful and practical steps towards
realistic, not only formal, implementation of privacy protection. However, modeling
situation that a person breaches the requirements of the device and self identification
assuranace, it would still be very hard to identify the offender (in case of privacy
breaches when using UAS).

As it was mentioned earlier, netiher Lithuania has special regulation, nor Lat-
via has detailed regulation on dashboard cameras’ use and even though there are
plenty of rules concerning privacy protection in criminal, administrative law acts,
as well as in civil ones (in Lithuania), but if it is impossible to identify the offender
of someone’s privacy, all these acts are vain. So, in order to ensure the identifica-
tion of a manager of an image capturing device, besides obligations enshrined in
Latvian UA rules (to make sure the device and its operator are identifiable) it is
also recommended to oblige to appropriately mark cars (for example, with camera
signs and driver’s contact details) in which dashboard cameras are used so that other
road users are informed about personal data being collected. If determined that no
appropriate marking is used, administrative fines must be set.

As it was noticed, Lithuanian and Latvian legislation on privacy protection
differs: in the Lithuanian legislation on the usage of UAS there is a lack of rules
actually ensuring the protection of privacy. The same problem is with dashboard
cameras in both countries compared: none of them sets the requirement to specifi-
cally mark the cars in which dashboard camera is being used, therefore neither the
dashboard camera users are motivated to act in such a manner that other people’s
privacy is respected (for example, knowing that others are informed about a dash-
board camera being used, its user is more motivated to act in a propper manner),
nor potential injured persons can protect themselves from being filmed or know to

! Procedures for the Conduct of Unmanned Aerial Vehicles and Other Types of Aircraft which do not
Classify as Aircraft, supra note 52: 8.

2 EU, “Regulation (EU) 2018/1139 of the European Parliament and of the Council of 4 July 2018
on common rules in the field of civil aviation and establishing a European Union Aviation Safety
Agency 7, supra note 31: Anex IX, p. 1.3.

3 Procedures for the Conduct of Unmanned Aerial Vehicles and Other Types of Aircraft which do not
Classify as Aircraft, supra note 52: 28.
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whom express their disagreement to be filmed; Latvian criminal law (or case law) has
not yet reflected the development of technologies and the threat they could cause,
therefore watching private territories with UAS is not treated as transgression of
inviolability of the apartment of a person. Thus, if a person in Lithuania could defend
his/her privacy on the basis of Civil code which protects person‘s right to privacy,
in Latvia the injured person could invoke criminal and administrative laws only (as
Latvian Civil law does not contain provisions neither on privacy protection nor on
people‘s right to an image).

The protection of personal data, as a part of the right to privacy, is very impor-
tant and as stated in the preamble of the GDPR is officially treated as the funda-
mental one.! However, the authors of this article agree with professor David Flaherty
who has stated that the right to privacy «is not identical to such fundamental values
as liberty, freedom, and democracy».? This could also be confirmed by the rulings of
European Court of Human Rights which allowed for certain limitations by stating
that it would be too restrictive to limit the notion of «private life» to an «inner
circle> in which the individual may live his or her own personal life as he or she
chooses, thus excluding entirely the outside world not encompassed within that
circle.® So, no legal act can protect people’s privacy in such a manner that particular
individual is totally protected from outside world. In such case whatever threatens
privacy, would have to be forbidden. But on the other hand, the limitations of the
protection of privacy have to be reasonable. Thus, even though the European Court
of Human Rights has explained that «the notion of ‘private life’ within the meaning
of Article 8 of the Convention is a broad concept...,»* which «is not susceptible to
exhaustive definition»®, but it is definitely connected with various rights, such as
the right to personal development,’ right of living privately, away from unwanted
attention’ and these rights are protected if a reasonable expectation that their pri-
vacy would be respected exists.?

Furthermore, similar flexible attitude to the right to privacy is reflected in the
Euroepan Union legislation. For example, in the preamble of the GDPR it is stated
that «The right to the protection of personal data is not an absolute right; it must be
considered in relation to its function in society and be balanced against other funda-
mental rights, in accordance with the principle of proportionality.»®

So, as the use of UAS and dashboard cameras cannot be denied and the fact
that the right to privacy is not absolute has been supported by the examples above,

! General Data Protection Regulation, supra note 1: 2.

2 Flaherty, D.H. (1984). Privacy and Data Protection: An International Bibliography, London: Mansell.

3 Niemietz v. Germany, December 16, 1992, § 29, Series A no. 251-B.

4+ M.M. v. Russia, no. 7653/06, ECHR 1237

5 Sargsyan v. Azerbaijan [GC], no. 40167/06, § 255, ECHR 2015; Sidabras and DZiautas v. Lithuania,
nos. 55480,/00 and 59330/00, § 43, ECHR 2004-VIII.

6 K.A. and A.D. v. Belgium, nos. 42758,/98 and 45558/99, § 83, February 17, 2005

7 Smirnova v. Russia, nos. 46133/99 and 48183/99, § 95, ECHR 2003-IX (extracts).

8 Kopke v. Germany (dec.), no. 420/07, October 5, 2010

¥ General Data protection Regulation, supra note 1: 4.
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it is important to specify, what assures the achievement of the societal security and
privacy balance.

2.2. Tackling illegal usage of image capturing devices

The most realistic and the most effective way of protecting subcets of privacy
is threatening legal responsibility for the breaches of people’s privacy and clear and
effective rules of the usage of image capturing devices. Such responsibility, as it was
seen before, under national laws could be criminal, administrative and civil. After a
concise review of Lithuanian and Latvian national legislations, it is obvious, that both
countries made a great job in reconciling GDPR with their national laws. However,
as Personal Data Processing Law and LPDLP set the requirements for data process-
ing by business entities or natural persons (for business purposes), it is obvious, that
the biggest threat to people’s privacy are private users of image capturing devices,
which do not fall under the provisions of the GDPR and, accordingly, Personal Data
Processing Law (in Latvia) and LPDLP (in Lithuania). First of all, there is a lack of
clear obligation for all users (including private ones) to mark themselves and their
devices (UAS and cars in which dashboard cameras are used) (only Latvian legisla-
tion has moved forward in obliging such users to make themselves identifiable when
operating UAS, but such obligation does not exist in regard to dashboard camera usage
in both countries, therefore the cars in which dashboard cameras are used should also
be marked with a special sign and contact details of the user). Furthermore, when
clear obligation for the operators of image capturing devices to identify themselves
and their devices being operated is fulfilled, the subjects of private information have
to have possibility to express their disagreement with the action (as in Lithuania: the
case law has formulated the provision that a clear expression of disagreement (verbal
or non-verbal) prohibits the disclosure of information collected). Taking into consi-
deration specificity of dashboard cameras (that even if a subject of private information
is informed about the private information being collected (in other words, about video
surveillance being carried out) but the right of disagreement with the operation could
be hardly implemented as the cars move fast and in a traffic flow the subjects of pri-
vate information may not even notice that they are being filmed), a clear prohibition
for natural persons to use records or make them public taken by dashboard cameras
must exist (with exceptions of public interest, and help to reveal the circumstances of
various violations — to courts, preliminary investigation institutions or police).

Furthermore, it is worth considering the fact that the UAS or dashboard camera
could be used by natural persons for various illegal purposes, such as spying. So, the
video taken shall not be made public, but the operator will achieve his/her unlawful
goal at the same infringing someone’s right to privacy. In such situation the injured
person will not have a chance of proving that he/she was being spied on. Therefore
administrative national acts on the usage of UAS must strictly forbid using the
devices in residential neighbourhoods and above private territories' and for such
breaches strict administrative fines must be set.

! The Rules do not contain prohibition to fly over a private territory if it is not in a town, city or
densely populated area.
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Conclusions. After the comparison of two legislations governing the same ques-
tions of privacy and usage of UAS and dashboard cameras, it is clear that national
laws, even both being in accordance with one — European Union legislation — could
protect the same value with different legal tools. Each legislation — Lithuanian and
Latvian — has its own advantages and disadvantages, but what could be confirmed
is that the law does not always go in step with the quick development of technolo-
gies. As it has been seen, with particular adjustments concerning identification of the
users of UAS and dashboard cameras, with introduction of legal tools allowing the
injured party to efficiently defend their privacy in cases when the personal informa-
tion users are persons gathering someone’s private information for non-commercial
purposes, the right balance between the two values — societal security and privacy —
could be found.

The advantages of the new technologies could not be denied, therefore it would
be absurd to say that they are not necessary as causing to much danger to our pri-
vacy. And privacy as a value could not be absolute. Therefore it is essential to adapt
legal mechanisms to the changing threats to the main values, such as privacy. Thus,
the lack of legal measures could not be the reason to interfere with technological
development: not the new technologies should be treated as a threat, but legal norms
should be improved and adjusted to the constantly changing world.
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IIpubopsi, pukcupyiomue U300pakeHus: yrposa win 6aro?

Aemopbl cmamvu «@38eCUNU> NPEUMYULLCMBA U Y2PO3bl BMEULAMELLCMEA 8 UACTHYIO HCU3HD, B03-
HUKAIOWUE 68 Pesyabmame UCnOIb3068atUs OeCNULOMIIX JTeMAMeIbHbIX annapamos (0ponos) u 6udeo-
pezucmpamopa. AHGIU3UPYs U CPABHUBASL 3AKOHOOAMENIbCMBO 08YX 202PADUUECK, UCOPUUECKI U
Kyaomypno 6auskux cmpan — Jlameuu u Jlumeot, onu yxazoi6aiom ma pasiuvus 6 3aKkoHo0amesvHom ype-
2YAUPOBAHUU BONPOCOB KOHDUOCHUUAILHOCTNU, NPOOILEMHbLE ACNEKMbL UX CUCMBYIOULe20 HAUUOHALLHOZ0
3aKOHOOAMENLCMBA NO UCNOLLIOBAHUIO TMEXHOIOZUL U 3AUUME UACTHHOU NCUSHU, 4 MAKICe NPedLazaiom
BOMOJICHBLE PEULCHUS NO YPEZYIUPOBAHIUIO BULACLICHHBIX NPABOBLIX NPOOEIIOE.

KioueBble ciioBa: OGeCIMIOTHBIEC JI€TaTeJbHbIE alllapaThl; APOHbIL;, BUICOPETHCTPATOPBI; COO-
cTBeHHOCTD; JlatBus; Jlutosckas Pecriybainka.

PekxomennoBane nuryBanns: Piraité A., Silinske N. Image capturing devices: threat or good? IIpo-
oaemu 3axonnocmi. 2019. Bun. 144. C. 120-137. doi: https://doi.org/10.21564,/2414-990x.144.157226.

Suggested Citation: Piraite, A., Silinske, N. (2019). Image capturing devices: threat
or good? Problemy zakonnosti — Problems of Legality, issue 144, 120—137. doi: https://doi.
org/10.21564,/2414-990x.144.157226.

Haoditauna do pedxonezii 09.01.2019 p.

ISSN 2414-990X. Problems of legality. 2019. Issue 144 137



KPVMMIHAJIBHE IIPABO
TA KPMIMIHOJIOI'TS

Radutniy Oleksandr Eduardovych,

PhD in Law, Associate Professor, Associate Professor
of Criminal Law, Yaroslav Mudryi National

Law University, Ukraine, Kharkiv

e-mail: radut12@gmail.com

Researcher ID E-6683-2015

ORCID 0000-0002-6521-3977

doi: 10.21564/2414—990x.144.155819
UDC 343.21(477):004.383.8

ADAPTATION OF CRIMINAL AND CIVIL LAW IN VIEW
OF SCIENTIFIC—-TECHNICAL PROGRESS (ARTIFICIAL
INTELLIGENCE, DAO AND DIGITAL HUMAN)

Today there is a powerful challenge to legal doctrine. It is associated with outspreading into all
spheres of life by artificial intelligence and new technologies (blockchain, artificial improving of the
biological body and human abilities). In this regard, it is necessary to resolve a number of important
issues concerning the possibility of recognizing artificial intelligence as the subject (person) of the legal
relationship and the subject (person) of the crime, the qualification of the actions of the improved human
and encroachment on him, finding the person of responsibility for decentralized legal entities.

Keywords: legal doctrine; artificial intelligence; blockchain; subject (person) of the legal
relationship; subject (person) of the crime; person of responsibility; decentralized legal entities; digital
human; Homo numeralis; Homo digitalis; Homo horologium.

Paoymnuii O. E., Kanauat 0OPUAMIHUX HAYK, TOIEHT, TOLEHT Kadeapr KPUMIHAIBHOTO IpaBa
Ne 1, Hamionampauii topuanyauit yHiBepceuteT iMeHi S pocraBa Myzaporo, Ykpaina, M. Xapkis.

AnanTanisi KpUMIHAJIBHOTO Ta IMBUIBHOTO NpPaBa y 3B’s3KY 3 JAOCSITHEHHSIMH HayKOBO-TEXHi4-
Horo nporpecy (mryunuii inresexkr, DAO ta nudposa moauHa)

Cv0200Hi Mae Micue NomysicHUtl BUKIUK NPpagosii doxmpuni. Bin noe’ssanuil 3 wupokum npoHux-
HeHHSIM Y 6CL Chepu JCUmms: Wmyunozo iHmeiexmy ma Hoeux mexuoiozil (O1okyeln, wmyune noiin-
wennst 6ionoziuno20 mina a0OUHU ma il Koznimuenux 30i6nocmett). Y 36°s13Ky 3 UuM MoJce USBUMUCS
gidcymuicmo paxmuunoi nidcmasu opuduunoi sionosidarvrocmi y disx (6esdisivrocmi) po3pobnuxa
abo Kopucmysaua anzopummamu wmyurozo inmenexmy. Tomy HeoOXiOHO eupiwumu psi0 6aNCAUSUX
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nUManv, SKi N06’I3aHI 3 MONCAUGICINIO BUSHAHHS WMYUH020 thmenexmy cyo 'ekmom (0c006010) Npasosio-
nocun i cy6’exkmom (0c06010) 3104UNY, A MAK camo 6I0HOCHO Keaipikauii ditl 6i0102IuHO Ma KOZHIMUBHO
noxpawenoi yugposoi modunu (Homo numeralis, Homo digitalis, Homo horologium), sixa mae niocunenui
3ip, cuny Mm’a3ie, weuoKicmo, enyuxicmo, nam’sme 6e3 npozaiun, soamuicmv 00 NPUCKOPeroi 06pobKu
Oanux ma nadpo3sunymi anarimuuni 30i6nocmi mowo, abo nocszanms na wei ma nwi 06’exmu nPasoeoi
OXOPOHU ULLSAXOM SMPYUAHHS 8 POOOMY IMNLANMOBANUX Y Hel NPUCTPOIE Ni0 KePYSaAHHIM UWMYUHOZO
IHmeNeKmy, BUSHAUeHHS NUMAnHSL npo 8ionosidarvny ocody wodo DAO — deyenmpanizosarnoi opuduunoi
0cobu, 6 kit 6I0cymmi cayarcOo8uyl, W0 y MPaouUitinoMy PO3YMIHIHL BUKOHYIOMb AOMIHICIMPATMUBHO-20CNO-
dapcvki abo opzanizayitino-po3nopsaoui Gynruyii.

KiouoBi ciioBa: 1paBoBa JOKTPUHA; MITYYHMIA iHTENEKT; cy(O’€KT NPABOBIAHOCKH; Cy0 €KT 3J10-
YKHY; BiZOBia/IbHA 0c00a; [elleHTpai30BaHa opuarndHa ocoda; nudposa moauHa; Homo numeralis;
Homo digitalis; Homo horologium.

Introduction. In a very short time humanity will share its habitat with artificial
intelligence of a higher degree of growth (Artificial Superintelligence, AST) [3], its
cognitive properties will exceed the corresponding abilities of a human, in particular
perception of information, recognition of objects and their classification, creativity
and generation of new knowledge, assessment of the situation, choosing of the
optimal strategy and tactics of action, making value statements, independence of
decision-making and implementation of them, memory as a complete preservation
of all received information or signals etc.

Thus, in the competition for insurance claims artificial intelligence named Case
Cruncher Alpha had convincing victory over the lawyers of London firms (the
accuracy of the prediction by Case Cruncher Alpha was about 86.6 %, practicing
lawyers — 66,3 %) [8]. According to Bloomberg artificial intelligence has surpassed
the human’s ability to read and understand the text: the results of a person in
the test are 82.304, the artificial intelligence of Alibaba is 82.440 and Microsoft
82.650 [12].

Artificial intelligence decisively penetrates into all spheres of our life. Once we
will not notice its globality as not surprised by the emergence of smartphones that
evolved from the symbiosis of the computer and phone. Man increasingly does into
the artificial intelligence majority among process of making important decisions.
Who will be responsible if an artificial intelligence has independently placed a medi-
cal diagnosis, prescribed treatment and committed it? The developer of the algorithm
should not be understood in medicine, and the patient gave his consent and relied
not on the physician but on the artificial intelligence.

Many challenges arise due to the phenomenon of the DAO (Decentralized
Autonomous Organization or DAC — Decentralized Autonomous Corporation)
and the digital human — Homo numeralis (Homo digitalis or Homo horologium)
as cybernetic organism (a biological organism that includes mechanical and/or
electronic components) — people an integral part of their body were inorganic
elements, including electronics and artificial intelligence.

Such a person will have improved physical and mental abilities that can be used
to commit a crime. There are grounds to consider the fact of their use as qualifying
circumstances, which increases the punishment. Or a digital person can itself be the
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object of encroachment due to the criminal influence on certain algorithms, robotic
console, memory, objective perception of reality, the process of its decision making, etc.

The modern legal doctrine should be more flexible in our fast-moving world.
Its main provisions were formed during times when a person was convinced of the
absence of powerful competitors. And if by this time no reliable communications
have been established with other intelligent beings, the legal reality is forced to
undergo significant changes with the advent of artificial intelligence and digital
human. First of all, such changes will be related to the revision of the composition of
subjects of legal relations and the possibility of recognizing artificial intelligence as a
full-fledged social actor. In legal relations artificial intelligence may appear alongside
the individual, the corporation and the state.

But it only matters for such a scenario if a human retains control over artificial
intelligence and (or) representatives of digital humanity as a higher caste.

Thereby the evolution of criminal and civil law will take place too.

1. Artificial Intelligence as an entity of criminal and civil law

Attributable to the AST" full awareness in the principles of its construction and
processing, self-study, self-development and self-improvement eventually it will be
created a situation of absence both factual and legal grounds for responsibility of
AST’ developer, manufacturer, user or owner.

Artificial intelligence has in its arsenal following important cognitive functions:
1) perception of information; 2) memory without gaps; 3) exchange, analysis,
comparison, evaluation of certain data; 4) generalization and the most optimal
use of information for solving problems; 5) recognition of all objects and their
classification; 6) perception of all signals of the surrounding world without exception
(for example, human perceives only about 2% of the total electromagnetic range);
7) true summing-up of any situation; 8) effective selection of strategy and method
of its behavior, planning; 9) generation of new knowledge; 10) full awareness of the
principles of its construction and work; 11) self-education; 12) self-development,
self-rebuilding, self-improvement (the first version forms an improved version of
itself and thus overwrites the program to infinity); 13) accelerated decision-making
speed (seconds and milliseconds); 14) processing of significant spaces of information
and their effective using; 15) concentration of attention; 16) construction of value
judgments; 17) independent decision-making and independent implementation;
18) self-organization etc.

When artificial intelligence creates a new program (another algorithm or object
of robotics) independently and without human intervention, the results of its
activity can be unexpected and simply unclear to a human.

The ability to self-study, self-development and self-improvement are the
cornerstone of the whole architecture of artificial intelligence.

When the current version of artificial intelligence will be significantly different
from the original that developer made, it will be difficult to find the actual basis
(socially dangerous behavior) in actions of its IT-architect.
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Attracting the developer (manufacturer) to legal liability of any kind in the
situation of self-development and self-improvement of his product (full or substantial
change in its characteristics and properties), will be a gross violation of the principle
of the rule of law, the rule of law and legal certainty.

Making creator responsible for behavior of self-development and self-
improvement artificial intelligence will be a gross violation of the principle of the
rule of law and legal certainty.

On the other hand, the user of the artificial intelligence robotics may not
even be aware of certain rules of conduct (for example, subsequent generations of
unmanned vehicle owners may not know the rules of the road and (or) do not have
at least minimal skills for driving), or be significantly less effective (no human will
be able to compete with the artificial intelligence as surgeon or driver).

The way of acting of artificial intelligence is now considered to be more
law-abiding and predictable in comparison with the behavior of an ordinary human.
According to The Guardian in London the first Volvo autopilot cars will appear
on roads without any distinctive signs to prevent offenses of other road traffic
participants.

Providing the final decision becomes the prerogative of artificial intelligence,
but not the human, there will also be no actual grounds for bringing the user of the
object of robotics under the control of artificial intelligence to a criminal or other
type of legal responsibility.

The situation with the absence of a person, for which responsibility can be
imposed, creates a certain challenge to the modern legal doctrine. Solving this
problem is seen in providing artificial intelligence status of the entity of legal rela-
tionships, including in the field of criminal and civil law.

Today it is necessary to consider the possibility of recognizing artificial intelli-
gence as the entity of legal relationships and (or) the subject (person) of a crime,
certain arguments in favor of which have already been expressed by Ukrainian prof.
O. Baranov [2, c¢. 31-45], Ukrainian prof. M. Karchevskiy [15, ¢. 109-113; 16],
Christoffer Hernsks [14], prof. of University of Washington School of Law Ryan
Calo, prof. of Umee Universitet Peter M. Asaro and the author of these theses [20,
c. 98-102; 21, c. 123-136; 22, c. 200—-206].

The right to recognition as a person before the law can belongs to any social
actor (James N. Rosenau, Bertrand Arthur William Russell, Camalludin Gadgiev,
Oleg Tarasov). As a social actor artificial intelligence fully meets the requirements
of the first axiom of legal personology. That is why it must have its own personative
form.

Therefore, the evolution of criminal and civil law should take place in the
direction of regulatory consolidation of the AST’ legal status as the subject of
legal relations and the subject of responsibility. The first step in this way has
already been taken by European Parliament resolution of 16 February 2017
with recommendations to the Commission on Civil Law Rules on Robotics
(2015/2103(INL) [11].
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In this matter the most striking parallel can be done with the legal status of a
corporation (company as a legal person), which in reality is also a virtual entity (a
thing with distinct and independent existence). We are aware of the existence of
a corporation either from the papers or through the manifestation of its represen-
tatives — individuals. It’s like watching an electron in physics (nobody saw it, but
studying it due to its tracks). Meanwhile, no one has doubts about the possibility
for a corporation to have rights and carry certain responsibilities.

Uprise of artificial intelligence as an entity of criminal and civil law and also
as a subject of legal relationships will not allow them to adapt to the conditions of
old system that needs change and development, but to build a new one that will
allow them to make correct conclusions without adjusting the results of scientific
research and practice.

Giving to artificial intelligence a status of legal entity requires a system sepa-
rating of rules under the conventional name Lex Artificial Intelligence (similar
to Lex Mercatoria, Lex Informatica, Lex Sportiva etc.) both within national and
international law.

ASI should not be considered as an equivalent of an individual in the same way
as a legal entity even in the case of a private enterprise or a business entity with one
founder or participant. As well as a sovereign person of state is not an equivalent of
a legal entity. ASI should become an independent legal entity.

2. Artificial Intelligence as a subject (person) of crime

The probability of AST’ creation equal to human intellect or more is quite real in
the near future. This possibility causes some rethinking of the content and concept
of the subject (person) of the crime.

By this time, it was believed that no creature has such a level of consciousness
as a human. Therefore, the issue of recognition such other creatures as a subjects
(person) of the crime was not relevant. In addition, there is a discussion on the
possibility of recognizing a legal entity as a subject (person) of crime.

In accordance with the provisions of the Criminal Code of Ukraine (Part 1 of
Article 18), the subject of a crime is a person who is physically convicted of a crime
in the age from which it may be criminalized in accordance with this Code. Hence
there are the following signs of the subject of the crime: 1) an individual (human);
2) sanity, mental capacity; 3) reaching a certain age, which is recognized as the age
of criminal responsibility.

Obtaining of a certain age (total — 16 years old in accordance with Part 1 of
Article 22 of the Criminal Code of Ukraine, lowered - 14 years old in accordance
with Part 2 of Article 22 of the Criminal Code of Ukraine) is associated with the
acquisition of certain social skills by a person who was brought up all the time
in human society (known examples of the human children upbringing by animals
absolutely eliminate such ability: Oksana Malaya (Ukraine, 1991), Shamdeo (India,
1972), Marina Chapman (Colombia, 1959) John Sebunya (Uganda, 1991), Madina
(Russia, 2013), Kumar (Fiji, 1978), Ivan Mishukov (Russia, 1998) and others [18]).
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Such social skills are the ability to understand what is really happening, the ability
to realize the social danger of their actions and their consequences, the ability under
certain conditions to make a choice between different behaviors, that is, the ability
to manage their behavior.

If a person really needs a significant amount of time to develop his or her
physical and mental abilities to acquire certain skills in social life, then for artificial
intelligence this time interval is much shorter. Depending on its power, this time
period can be hours, seconds, and milliseconds. That is, the sign of age is not critical
to artificial intelligence, and in case of the acquisition of the last degree «Strong
Artificial Intelligence» (SAT) [9] no need to allocate it separately.

In accordance with the provisions of the Criminal Code of Ukraine (Article 19,
paragraph 1) human is a criminal person if, during the commission of his crime, he
(she) was aware of and guided his (her) actions (inaction).

The ability to realize the actual side (ability to understand what is really
happening) means that a certain person at least in general understands who he (she)
is, where he (she) is, what is happening now and what action or inaction he (she)
does. The lack of understanding of these circumstances necessitates clarifying the
state of mental health of this person, whether he (she) is sanity or not.

Such awareness is a prerequisite for the possibility of evaluating their behavior
from the point of view of accepted morals, rules of cohabitation in society and
regulatory requirements: whether his (her) actions or inactivity are socially useful,
neutral or dangerous. In the latter case, the ability to self-esteem is the basis for
a criminal prosecution in accordance with the provisions of the Criminal Code of
Ukraine (Art. 18, 19).

Given the purpose and objectives of criminal law attention attracts only
conscious mental perception, in contrast to the unconscious actions of the brain.

But when deciding whether it is truly conscious, they rely only on the following
assumption: when a person announces his awareness of anything, he (she) has to be
trusted. On the basis of this, it was possible to identify a specific pattern of the brain
that manifests itself only when a person reports that he (she) is aware of something,
and absent in the lack of this message.

For its part, artificial intelligence, while passing the Turing test or during any
other activity (diagnosis of diseases, processing of large volumes of information,
control of an unmanned vehicle, etc.), of course, can report that it is fully aware
of its actions or inactivity. And this will be true, otherwise it will not be able to
effectively carry out his tasks. Formally, we are forced to believe it the same way as
a human who reports his awareness.

The question of what the consciousness is, who is endowed with it and who is
deprived of it, has always been a concern for humanity.

Meanwhile, according to the Cambridge Declaration of Consciousness [6]
formulated on July 7, 2012 following the outcome of the Francis Creek Memorial
Conference, people are not unique in having neurological mechanisms that generate
consciousness and consciously behavior. Consciousness is common to all mammals,
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all birds and many other animals, including some arthropods and cephalopods (eg,
octopus and squids). Nervous activity is not limited to the cerebral cortex, but to
excite the emotional states and the generation of consciousness, subcortical nerve
structures are extremely important. Artificial excitement of the same parts of the
brain in humans and animals causes the corresponding behavior and sensory state.
This is a manifestation of conscious behavior.

The Cambridge Declaration of Consciousness imposes the burden of refuting
its conclusions on those who are convinced in the opposite, and opens the way to
recognition of consciousness of artificial intelligence.

The cornerstone of the ability to control their actions or inaction as a volitional
sign of sanity is some extent unlimited will of human. The idea relies on the
perception of a person as a holistic entity. This essence may change, but somewhere
in its sacred depth remains unchanged. And this allows it to maintain some control.

Such representations have deep roots in religion, the influence of which on
the branch of law today may not be sufficiently noticeable. Regardless of religion,
in most cases it is believed that God has given a person some freedom in choosing
behavioral choices. But today human gives to artificial intelligence the opportunity
to make choices at its own discretion. This discretion is based on a certain algorithm,
but it is not limited.

In contrast to these views, genetics and neuroscientists give a slightly different
explanation: a person committed an act of certain behavior due to the corresponding
electrochemical processes in her brain, which were formed by a specific configuration
of genes, which in turn reflects the old evolutionary stresses in conjunction with
random mutations.

These processes in the brain are either deterministic, or random, or a combina-
tion of these options, but in all cases not free. Decisions taken as a result of the chain
reaction of biochemical events, each of which is determined by the previous event, is
clearly not free. Solutions that come from random combinations are in any case not
free, they are just random. And when incidental events are combined with determin-
istic processes, we obtain probabilistic consequences, but it does not lead to freedom
of choice — a genuine ability to manage and control their actions or inactivity.

We prefer to turn away from this unpleasant fact, but in relation to artificial
intelligence the situation is completely transparent.

Similarly, it is believed that human memory should accumulate and store
information, but in fact it is unstable (implanted memories, involuntary memory,
Mandela’s effect, etc.) and it is impossible to objectively rely on it when choosing
a particular behavior.

So, if a human only seems to realize his conscious volitional choice, but in reality
it is the result of the interaction of unconscious algorithms, it gives rise to a very
uncomfortable issue before modern legal doctrine.

If after that they continue to insist that a human has free ability to control
his actions or inactivity, then undeniably it is necessary to recognize that artificial
intelligence has the same abilities.
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Due to the more powerful cognitive properties (memory without gaps,
accelerated processing speed, etc.) and because of the lack of emotional color
(confusion, fear, anger, jealousy, etc.) important social functions and services are
translated into it.

By the way, dolphins have been granted «non-human personhood» status by
the government of India, making India the first nation in the world to recognize
the unique intelligence and self-awareness of the cetacean order (a class of aquatic
mammals). The decision was announced by India’s Minister of the Environment
and Forests which also outlawed captive dolphin shows. The ministry added that
dolphins «should have their own specific rights» [1]. In my opinion, the lack of plain
and complete communication prevents humanity from having a legal relationship
with other intelligent creatures, including dolphins.

The next step in recognizing the rights and freedoms should be the recognition
of the possibility to incur legal liability, that is, to actually be the subject of a crime.
And the next logical step should be the recognition of the possibility for artificial
intelligence to have legal responsibility, namely to be actually the subject (person)
of a crime.

The answer to the question of which punishments or measures of criminal law
may be applied to artificial intelligence should consist of the following: liquidation,
fines and confiscation of property (artificial intelligence allowed to enjoy rights also
can exercise the right of ownership), deprivation of the right to engage in certain
activities (for example, in the sphere of cryptocurrency manning, in the field of
healthcare, etc.), public works (unpaid socially useful works), corrective work at
the place of implementation etc.

In the same way it can be effective an elimination of a certain kind of artificial
intelligence. However, for widespread in the blockchain space artificial intelligence
it will not be possible to destroy it.

Equally important is the fact whether it will be the person to implement the
corresponding measures of responsibility and / or influence, or entrust their appli-
cation other types of artificial intelligence (in this regard, would like to hope about
preserving control over it).

Thus, the following alternatives are likely: 1) recognition of the artificial form of
intelligence and (or) artificial highly organized forms of life (organic or inorganic) as
the subject (person) of criminal and civil law relations and the subject (person) of
a crime; 2) reformatting the criminal-law doctrine, formulating new features of the
subject (person) of crime, which will prevent the possibility for artificial intelligence
to be a legal person. But personally, I'm inclined to the first option.

Signs of artificial intelligence as a subject (person) of crime de lege ferenda can
be as follows: 1) it is not physical human, but an electronic person (personality);
2) sanity, which means at the time of committing a crime the opportunity to realize
its actions (inaction) and manage them. The sign of age, which was mentioned above,
is not essential for artificial intelligence.
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But at the same time, any legislative changes should be balanced and well-
grounded. Should not hurry in a scientific or political fashion, it is desirable to avoid
creating a «legislative virus» [17].

3. No officials inside of DAO

There is another highly controversial issue with the Decentralized Autonomous
Organization (abbreviated as DAO) or Decentralized Autonomous Corporation
(abbreviated as DAC). The legal status of a decentralized company in foreign juris-
dictions is not still determined, but it is on the agenda, including for Ukraine.

DAO is an organization managed by computer programs of «smart contracts».
The company is built on a horizontal principle, where each participant of the orga-
nization is a full co-owner, endowed with equal authority and unrestricted access
to information about its activities. But there is no executive body in the traditional
sense.

The company’s management tool is blockchain [13]. It records financial
transactions, all rules of business, the order of decision-making on any issues and
algorithms of any actions. In this case, blockchain is simultaneously an electronic
register of the company, which is supported and certified by all members of the
network. That is, DAO is a combination of computer code, blockchain, smart
contracts and people. Founders of the company form the basic rules and offer token
or coins. Possession of a certain number of tokens is documented in blockchain,
which forms a certain analogy with joint-stock companies.

Autonomy is ensured by independence from traditional financial and political
institutions because of self-sufficiency from ordinary money, which is replaced by
cryptocurrency. In addition, its activities are fully automated.

All interaction within the company is carried out with the help of smart con-
tracts (software infrastructure for establishing acceptable rules for all participants).
Such programs fully regulate the activities of DAO and independently make legally
significant decisions.

Compared to traditional legal entities (corporations), DAO provide their
members with greater control over their own investments and activities, including
through transparency and lack of human error.

The most well-known decentralized legal entity today is the organization of
venture financing with the same name The DAO, which collected 150 million US
dollars from its subscribers at the start in June 2016. In fact, it is an unfortunate
example, because its program was broken by computer hackers who found the
vulnerability and stole cryptocurrency for $ 50 million. But the unsuccessful
start only encouraged other enthusiasts to work on mistakes. Other well-known
decentralized companies today are Dash, Digix.io, Fermat, and BitShares.

DAO is fundamentally different from the ordinary corporation because of its
decentralized structure. There are no officials in DAO who perform in the usual sense
organizational, administrative or regulatory functions. So behind the corporate pall
it is impossible to find an individual who is responsible.
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4. Digital human

Well-known social movement of Transhumanism (Raymond Kurzweil, Hans
Moravec, Nick Bostrom, Michio Kaku and others) is an international philosophical
activity that advocates for the transformation of the human condition by deve-
loping and making widely available sophisticated technologies to greatly enhance
human intellect and physiology [5; 4]. Transhumanism has its particular focus on
the applications of technologies to the improvement of human bodies at the indi-
vidual level. Transhumanist theorists seek to apply reason, science and technology
for the purposes of reducing poverty, disease, disability and malnutrition around
the globe. Transhumanism is a way of thinking about the future that is based on
the premise that the human species in its current form does not represent the end
of our development but rather a comparatively early phase [26]. The purpose of the
movement is defined as getting rid of suffering, aging and death, as well as gaining a
significant increase in the physical, mental and psychological capabilities of a person.

Transhumanists support the emergence and convergence of technologies inc
luding nanotechnology, biotechnology, information technology and cognitive
science (NBIC), as well as hypothetical future technologies like simulated
reality, artificial intelligence, superintelligence, 3D bioprinting, mind uploading,
chemical brain preservation and cryonics. They believe that humans can and
should use these technologies to become more than human [19]. Therefore, they
support the recognition and/or protection of cognitive liberty, morphological
freedom and procreative liberty as civil liberties, so as to guarantee individuals the
choice of using human enhancement technologies on themselves and their children
[25].

According to Nick Bostrom (Niklas Bostriim), the director of the Institute for
humanity of the future at Oxford University, a human in its modern form is not the
last link of the human’ evolution.

Nowadays anyone who uses smart eyeglasses, pacemakers or bio prostheses
and other similar devices may in some sense be referred to as cyborg (cybernetic
organism — a biological organism that includes mechanical and/or electronic
components) — people an integral part of their body were inorganic elements,
including electronics and artificial intelligence.

The phenomenon of the Homo numeralis (Homo digitalis or Homo horologium) as
the next evolutionary stage after Homo sapiens is associated with the achievements
of bioengineering, the creation of living beings that combine organics with inorganics
(«cybernetic organism») and eventually the creation of an inorganic form of life [23,
41-43; 24, 158—171].

Some bio-engineers from Harvard created a soft robot that wraps around the
human heart and helps him to work, at the Scientific Research Institute of the
Scripps was created a semi-synthetic organism with artificial DNA, other scientists
have already reached to grow sensitive hairs of the inner ear, created the artificial
retina of the human eye in Oxford, human stem cells were first raised in the Boston
Children’s Hospital, a bionic skin was established at the University of Minnesota,
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the C-LEG system was successfully used to replace amputated human legs at the
Chicago Rehabilitation Institute in 2006, a woman’s bionic arm was successfully
implanted, and earlier similar manipulators were implanted to five men.

It is noteworthy that such a bionic arm or other limb or organ (for example,
vision, hearing or a sense of smell) may be made more powerful than the original
one of an ordinary human.

The Defense Advanced Research Projects Agency (DARPA, USA — www.darpa.
mil) has been developing a soldier with increased mental and physical abilities due
to high-tech means [10]. Beginning in 2014 Israeli Defense Forces received military
robots that do not involve human participation in the effectuation of a combat task.
It is planned that by 2025 the US Army Forces will have more robots than people [7].

Creating an inorganic form of life involves the following directions: 1) copying or
complete transfer (without residues on the primary carrier) of human consciousness,
intelligence and personality to a digital transporter; 2) two-way interface between
the human brain and a computer that allows to read electrical signals from the
brain and simultaneously transmit clear messages (the human brain can be directly
connected to the Internet or other network, for example, Internet of Everything;
3) the gradual migration of consciousness, intelligence and personality of a person
from a biological carrier to a more durable and enduring one (this problem is
investigated by Steven Novella, neurologist from the Yale University).

Thus, gradually and without much attention, we can look on the actual returning
to compromised ideas of evolutionary humanism as a creation of a superman
(bbermensch — a man with exceptional physical or mental ability). The idea of
the availability of all new scientific achievements is very excessive. This does not
even happen now. It is clear that the majority of the population will be cut off from
access to new advances in medicine, chemistry, biology and nanotechnology. And
people with the power and financial resources can gradually create a new caste of
biological super people.

A physical person equipped with an implant of a faces (or linguistic, textual and
video materials) recognition system can more effectively perform his tasks.

Thus legal regulation ways of the digital human (Homo numeralis, Homo digitalis
or Homo horologium) should be the following: 1) elaborating and consolidation of the
legal status of the Homo numeralis (Homo digitalis or Homo horologium); 2) predicting
in the Criminal Code of Ukraine new qualifying attributes or new features of a spe-
cial subject of a crime for cases using above-mentioned abilities (memory, strength,
agility, speed, endurance etc.) to facilitate the commission of crimes; 3) criminaliza-
tion of new forms of socially dangerous behavior for cases of criminal influence or
manipulation a digital human (using him or her as an instrument for crime — part
2 art. 26 of the Criminal Code of Ukraine, hacking, copyright infringement, unwar-
ranted mass-surveillance, sextortion, computer program damaging).

Conclusions. As follows artificial intelligence has important cognitive functions
in particular perception of information, memory without gaps, exchange, analysis,
comparison, evaluation of certain data, generalization and the most optimal use of
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information for solving problems, recognition of all objects and their classification,
perception of all signals of the surrounding world without exception, true sum-
ming-up of any situation, effective selection of strategy and method of its behavior,
planning, generation of new knowledge, full awareness of the principles of its con-
struction and work, self-education, self-development, self-rebuilding, self-improve-
ment (the first version forms an improved version of itself and thus overwrites the
program to infinity), accelerated decision-making speed, processing of significant
spaces of information and their effective using, full concentration of attention,
construction of value judgments, independent decision-making and independent
implementation, self-organization etc. The ability to self-study, self-development
and self-improvement are the cornerstone of the whole architecture of artificial
intelligence.

The indicated cognitive abilities in the near future will be equivalent to human
abilities or even substantially exceed them. Artificial intelligence will be instructed
an important or risky activity. One of the fundamental requirements for such artifi-
cial intelligence is the independence of decision-making. But this will eliminate the
grounds for reproach and responsibility of developers and users of artificial intel-
ligence. Because in fact they did not commit any unlawful behavior and everyone
have agreed to transfer the burden of making a decision on artificial intelligence.

Oddly enough, but this situation requires the recognition of artificial intelligence
as a subject (person) of legal relationships and the subject (person) of the crime.

For an ordinary human obtaining of a certain age is associated with the acquisition
of certain social skills. They are the ability to understand what is really happening,
the ability to realize the social danger of their actions and their consequences, the
ability under certain conditions to make a choice between different behaviors. Artificial
intelligence needs only hours, seconds, and milliseconds for it. Human gives to artificial
intelligence the opportunity to make choices at its own discretion. This discretion
is based on a certain algorithm, but it is not limited. If they continue to insist that
a human has free ability to control his actions or inactivity, then undeniably it is
necessary to recognize that artificial intelligence has the same abilities. The next logical
step should be the recognition of the possibility for artificial intelligence to have legal
responsibility, namely to be actually the subject (person) of a crime.

Some punishments or measures of criminal law may be applied to artificial intel-
ligence: liquidation, fines and confiscation of property (artificial intelligence allowed
to enjoy rights also can exercise the right of ownership), deprivation of the right to
engage in certain activities (for example, in the sphere of cryptocurrency manning, in
the field of healthcare, etc.), public works (unpaid socially useful works), corrective
work at the place of implementation etc.

Signs of artificial intelligence as a subject (person) of crime de lege ferenda can
be as follows: 1) it is not physical human, but an electronic person (personality);
2) sanity, which means at the time of committing a crime the opportunity to realize
its actions (inaction) and manage them. The sign of age, which was mentioned above,
is not essential for artificial intelligence.
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Giving to artificial intelligence a status of legal entity requires a system
separating of rules under the conventional name Lex Artificial Intelligence (similar
to Lex Mercatoria, Lex Informatica, Lex Sportiva etc.) both within national and
international law. The artificial intelligence should not be considered as an equivalent
of an individual in the same way as a legal entity. As well as a sovereign person of
state is not an equivalent of a legal entity. The artificial intelligence should become
an independent legal entity.

DAO (Decentralized Autonomous Organization — DAO, or Decentralized
Autonomous Corporation — DAC) is an organization managed by computer program
like smart contracts. Its activities are fully automated. There are no officials in
DAO who perform in the usual sense organizational, administrative or regulatory
functions. So behind the corporate pall it is impossible to find an individual who is
responsible.

The phenomenon of the Homo numeralis (Homo digitalis or Homo horologium) as
the next evolutionary stage after Homo sapiens is associated with the achievements
of bioengineering, the creation of living beings that combine organics with inorganics
(«cybernetic organism») and eventually the creation of an inorganic form of life.

Thus legal regulation ways of the digital human should be the following:
1) elaborating and consolidation of the legal status of the Homo numeralis (Homo
digitalis or Homo horologium); 2) predicting in the Criminal Code new qualifying
attributes or new features of a special subject (person) of a crime for cases using
improved abilities (memory, strength, agility, speed, endurance etc.) to facilitate the
commission of crimes; 3) criminalization of new forms of socially dangerous behavior
for cases of criminal influence or manipulation a digital human (using him or her
as an instrument for crime, hacking, copyright infringement, unwarranted mass-
surveillance, computer program damaging).
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BIKTUMOAOI'TYHI ACIEKTU 3ATNOBITAHHA
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Obrpynmosano eixmumonoziunuti  nioxio 00 eupiwenns npobiemu 3anobizanis OOMAUHLOMY
HACUILCMBY. YMOouneno cucmemy nousmy O ONUCY AGUWA GIKMUMHOCTI Y OOMAUHLOMY HACUTLCNGT;
1n00ano NOPiGHANI HAYKOBUX NOZIA0IE HA NPUUUNIL GIKMUMI3AUIT. 3anpONOHOBANO GIKMUMOLOZIUNE KOH-
mpsaxodu uepes HabiwbuL JOCMYNHi KAHAIU: CILHOMU Y COULALLHUX MEPeNCax, ULICCNPAMOGAHULL
eniue 3 60Ky pegepenmuux epyn mowo. 3poO6IEHO BUCHOBOK NPO NEPCREKMUBU NPOZPAMYBAHHS KOPEKUil
BIKMUMHOCT.
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BHKTHMOJIOTHYECKHE ACTIEKThI MPEAYNPEKICHHS JOMANIHET0 HACHINS

ObocHosan BUKMUMOL0ZUUECKUTE NOOX00 K Pewenuo npooiemvl npedynpelcoenus doOMauHezo Hacl-
. Ymounena cucmema nowsmuii 01 ONUCAHUS. AGIEHUS BUKMUMHOCTIL 6 OOMAUHEM HACUTUU; Npe0-
CMABNENO CPABHENUE HAYUHBIX 6324006 HA NPUUUNBL BUKMUMUSAUUU. TIDeOnodcenbl GUKRMUMONOZUUECKUE
KonmpmepoL uepe3 naubonee JoCmynivle Kanaivl: CO0OUWECMEA 6 COUUALLHBIX CeMSX, UCLeHANDABICHHOE
6o3deticmeue co cmoponvt pegpepenmivix epynn u m.o. Coenan 6vi600 0 NEPCNEKMUEAX NPOZPAMMUPOEA-
HULSL KOPPEKUUL GUKMUMHOCTIL.
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Iocmanosxa npoéaemu. HesanexHo Bij nepcrekTuB patudikaiii YkpaiHoo
CramOy/1bChKOT KOHBEHIIi1, BCTAHOBJIEHI HEIO CTAHAAPTH TPOTHUIII TOMAITHBOMY
HACUJIbCTBY BITMHYJIM HAa MOJIEPHI3allilo 3aKOHOaBCTBa y 11l chepi. Mu MaeMo Ha
yBa3i npuitHATTsE 3akoHy Ykpainu «IIpo 3amobiranHst Ta MPOTHUII0 JOMAITHBOMY
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HACUJILCTBY»> Ta OHOBJIEHHs 3aKoHIB «IIpo oxopoHy autuHcTBa» Ta «IIpo 3abesme-
YeHHSI PiBHUX TIPaB Ta MOKJIWBOCTEN YOJIOBIKIB i KiHOK». O4UeBHUIHO, 1€ KPOKU Y
HAITPSIMKY BIIPOBA/KEHHST KOMILJIEKCHOTO TIXO/Y /10 BUPIIIIEHHST IPOOIEMI TPOTH/Ii
BCiM (hopMaM IOMAITHBOTO HACUJIBCTBA. | TyT, Ha HAIl MOTJISA/I, BAXKJIUBUM € He BJa-
THUCS 10 HaJIMIPHOI «IOpHIM3aliii» 1€l mpobieMu, OCKIIbKI caMa HasiBHICTh HOPM, Ha
JKaJib, HEe 03HAYa€ 1X aBTOMATUYHOIO JJOTPUMaHHS 1 Mailke HiY0ro He 3MiHIOE B IIPO-
1eci iHTepaKIiii IPaBoOMOPYITHKUKA Ta Woro skepTBu. OTKe, CIIPOOYEMO OOIPYHTYBATH
TOTJIS/T HA BIKTUMOJIOTIUHI acTieKTH BUPIMIEHHST TPOOJIEMI JIOMAITHHOTO HACUJILCTBA,
TUM OiJjibllle, 1[0 «OpraHisaiifo i IPOBEACHHS MIKrajay3eBUX JOCJIIKEHb CTaHy,
MPUYUH i TIepelyMOB MONUPEHHST TOMANTHHOTO HACUJIbCTBAy Tependadero cr. 19
6azoBoro 3akony [1] cepes iHIMX 3aX0/iB y AOCIiKYBaHIl chepi.

Ananiz ocmannix 0ocaioxncenv. 3BaXKAOUYM HA MOJTIACIEKTHICTH TPOOIEMH,
IICUXOJIOTI], TIeJIaroTiK/, COIIONO0TII. ¥ BITUM3HAHIN KPUMIHOJOTII HA CydacHOMY
erari BiKTUMOJIOriYHUH Hanpsim po3suBaioTh A. B. Baara (A. B. Blaha), B. B. Bacu-
agesud (V. V. Vasylevych), M. 10. Banyiicbka (M. Yu. Valuys'’ka), B. B. Toxina
(V. V. Holina), B. M. Tososkin (B. M. Golovkin), O. M. [Ixkysxa (O. M. Dzhuzha,),
C. C. Kocenxo (S. S. Kosenko), O. M. Jlursunos (O. M. Lytvynov), B. O. Tyus-
koB (V. O. Tulyakov), B. I. Illakyu (V. I. Shakun) ta inuti Bueni. 3okpema,
BIKTUMOJIOTTYHI aCIeKTH 3aXWUCTY HEMOBHOJITHIX BiJl HACHUJIbCTBA JOCJIKYBaJIU
A. O. [Ixxyxa (A. O. Dzhuzha), I. O. Banaypka (I. O. Bandurka), O. 0. IOpuenxo
(O. Yu. Yurchenko), nuranust moBHOBakeHb MPOKypopa y cdepi 3aXucTy mnpas
mireit — T. B. TToros (H. V. Popov) Ta in. Ilcuxosoriuni gocmipkerns miel mpobiie-
MaTHKK TpezctasieHi y poborax B. €. Xpucrenka (V. Ye. Khrystenko), 1. I. Ma-
kinoi-ITux (I. H. Malkina-Pykh), O. O. Auzaponnikosoi (O. O. Andronnikova).
DenoMeH TOAPYKHBOTO HacuIbeTBa, Battered Woman Syndrome (cusapom mo6uToi
xinkn) Budeno O. /[I. Illuakapenko (O. D. Shynkarenko). Emortitinuii inrenext
0cib 0HAIBKOTO BiKY, CXUIBHUX /10 BIKTUMHOI TIOBE/IIHKM, € TIPEAMETOM JOCTiIKEHHST
O. O. baurumiesoi (O. O. Bantysheva). Ilemaroriuni acrektu mpobaeMaTuku po3-
pobusmucst 1. A. Xospatkymnosoio (I. A. Khozratkulova). Axasis HaykoBux mpartb
IIUX Ta 1HITUX aBTOPIB /I03BOJIAE JAIUTU BUCHOBKY TTPO PI3HOMAHITTS METOOJIOTIYHUX
NPUHIIUIIIB BUBUYEHHSI BIKTUMHOCTI, Bi/ICYTHICTb MIXKTaJly3eBOro CIiBBiJIHOIIEHHS
KJTFOUOBUX JlepiHiIil, HasBHI CylepeqHOCTI Mi’K OHOBJIEHHSM 3aKOHO/IABCTBA 1 Peasib-
HOIO TIPAKTHYHOI0 POOOTOIO IIO/I0 3aM0biraHHs IOMAITHBOMY HACUJIBCTBY Heperpe-
CHUBHUMU 3ac00aMM, Y TOMY YHCJI — BikTHMOsIoTiuHnMU. 1le, Ha Halle mepekoHaHHS,
00YMOBJIIOE CBOEYACHICTDH Ta aKTYyaJbHICTh Memu cmammi — aHaJli3 BIKTUMOJIOTIY-
HUX aCIeKTiB 3a06iraHHst JOMAIIHLOMY HACUJIBCTBY, 1[0 CBOEIO Y€Prolo, T03BOJIUThH
HAOJIMBUTUCS 710 BUPIIEHHS TIOB’SI3aHOTO 3 HEIO NPAKMUYHO20 3A80AHHS — YIOCKO-
HAJIEHHST CHCTEMU BIKTUMOJIOTIYHOTO 3armo0iranHs IOMAIIHbOMY HACHJILCTBY.

Buxnao ocnoenozo mamepiany. AKCiOMaTUYHUM BUTJISIIAE TBEPKEHHS, 10
npodiTakTKa TPaBOMOPYIIEHb MMOYNHAETHCS 3 XapPAKTEPUCTUKU 1 PO3YMIHHS Ha
PI3HMX PIBHSIX y3araJbHEHHs TPHOX €JIEMEHTIB, IO TepeOyBalOTh Y B3AEMO3B'I3KY:
MIPaBONOPYIIEHHS, TTPABOTIOPYIITHUKA Ta ioro xkepTBu. Ak Bkaszye B. O. Tynsakos,
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«yCBiJJoMJIeHHS (haKTy 3HAYUMOCTI aHAJI3y IHTePaKIIil KEPTBU 1 3JIOUMHIIS JIO3BOJISIE
TOBOPUTHU HE CTIJTBKHU MPO KOH(MIIKT, CKITBbKM PO B3aEMO3AJEKHICTh, BU3HAUECHY
OJTHOTIOPSITKOBICTD 3a3HAYEHUX TUIIB OCOOMCTOCTI, HASIBHICTD CUCTEMHUX, TOMEOCTa-
TUYHUX 3B’5I3KiB Mk HUMU» [2, c. 7]. OueBUHO, 1110 POITJISA CUCTEMU <ITPABOIIO-
PYIIHUK-KEPTBa» HE TIIBKUA Y MeXKax MUTAHHS TIPO IOPUUYHY Bi/IIOBIIAIbHICTD, a i
Ha BIKTUMOJIOTIYHOMY DiBHi I03BOJISIE PeaTbHO 3MEHIITYBATH MPOOJEMU HACHIBCTBA
Ta 3anobiraTu KpuMiHaJi3allii J0MalIHbOr0 HACKIbCTBA (Y KPUMIHOJIOITYHOMY PO3Y-
MiHHI I[bOTO TEPMiHA).

I. Konnenryasisaigisi mpo6jeMu MoYMHAETbCSA 3 yTOuHeHHs TepminiB. ITix yac
MTPOBEIEHOTO HAMW eMITIPUYHOTO JOCTIIKEHHS YNHHUKIB BIKTUMI3allii MOTEPITiInX
[3, c. 30] Mmu 3acTOoCOBYBAIN cucmemy nonsamo, siKa, Ha HAII TOTJIS], € TIJTKOM TIPU-
JTATHOIO JI7I JTOCTi/PKEeHHST 9BUIA BIKTUMHOCTI Y JIOMAIlTHbOMY HACUJIBCTBI:

1. BiktuMHICTb — (i3WvHI, ICUXIYHI, MOPAJIbHI 1 COIiaJbHI PUCH Ta O3HAKU
JIOJVHU, SKI IIepeTBOPUIN ado IOTEHIIITHO IPU3BOAATH A0 HEePETBOPEHH ii Ha
KEPTBY.

1.1. OcobucricHa BIKTUMHICTD — crienudiyHuil 0COOUCTICHUN KOHCTPYKT, 110
peasi3yeThesi B HACTAHOBAX Ta aTPUOYILsIX 0COOUCTOCTI SIK JKEPTBHL.

1.2. 3arasibHa BIKTUMHICTD — 3aJIEKUTD BiJl COIIATBHO-POJIBOBUX XapaKTEPUCTHUK,
110 0OYMOBJTIOIOTH TIEPETBOPEHHSI 11 Ha JKEPTBY.

2. BikTUMHa CXWJIBHICTh — CYKYIHICTh BJACTHBOCTEH, 00YMOBJIEHUX COIiaJib-
HUMHU, TICUXOJOTIYHUMHA, IHITUMU TPUYUHAMH, IO CTIPUSIOTD Je3a[alITUBHOMY CTHJIIO
pearyBaHHs Cy0’€KTa Ta MPU3BOJISATH 10 HETATUBHUX HACJIIKIB JIJIsT HHOTO, sIKi TIOJISI-
raioTh y MepeTBOPEHHI HOro Ha KEPTBY.

3. Biktumisartist — mporiec peasizariii BIKTUMHOCTI B IMHAMIIT.

4. BiktuMHa 1oBeliHKa — BiAXUJIEHHS BiJl HOPM HeOe3IeYHOI MOBE/IHKY, 1110 pea-
JIBYEThCS B CYKYIIHOCTI COLIAJIbHUX, ICUXIYHUX Ta MOPAJIbHKX IIPOSIBIB OCOOUCTOCTI
Ta TMPU3BOIUTD /IO POJIi JKEPTBHU.

5. BiktumorenHi dakropu (Y4MHHUKK) — 06’€KTHUBHI 06CTaBUHU, 1O GOPMY-
10ThCs1 Ge3nocepeiHbo epes abo i Yac BUMHEHHSI MPABOMOPYIIEHHS, He TI0B’s13aHi
3 BIKTUMHICTIO TIOCTPKAaI0i 0cOOM Ta 3 ii MOBEIIHKOIO.

OT:xe, EHTPAJIbHUM IOHATTSM TEPMIHOJOTIYHOIO amapary OIHUCY CUCTeMU
BIKTUMOJIOTIYHOTO 3artobiraHHs OMAITHbOMY HACHJIBCTBY € BIKTUMHICTD SIK 3/1aT-
HiCTb 0cOOMCTOCTI HaOyBaTH O3HAK JKEPTBH COIiaIbHO HeOe3eqHOro posiBy. BoHa
BKJIIOYAE COIliaJbHi prcu (POJIbOBI XapaKTePUCTUKHU i HeGe3IeuHi MOBeAiHKOBI
JMUCIIO3UTIi1), TICUXiuHi (1[0 HaJeXaTh [0 aHOMaJiil), MopaJbHi (iHTepiopisalris
BIKTUMOTEHHMX HOPM, BIKTUMHE CaMOYCBIZIOMJIEHHST) Ta (hi3uHi 03HAKH, 110 00YMOB-
JIIOIOTh CIIPUIHATTS 0COOMCTOCTI SIK JKePTBU. MM MIATPUMYEMO JYMKY, BUCJIOBJIEHY
I. A. Xo3paTKyJI0BOIO, TII0 PE3yALTaTOM B3aEMOJIil JAHUX PUC TTOTEHIIHHO1 JKEPTBU €
(opMyBaHHS HACUJIILHUIIBKOI TIOBEJIIHKN KPUBIHUKA [4].

3BEpHIMOCS /10 HOPM 3aKOHO/IABCTBA, 3TiZIHO 3 SKUMU IOMAIIHE HACUJIBCTBO —
«mistaHs (il abo 6e3disivnicmy) (Hi3UIHOTO, CEKCYaTbHOTO, TICUXOJIOTTYHOTO abo
€KOHOMIYHOTO HACUJIbCTBA, & TAKOXK N0ZPO3U 6UUHEeHHs makux Jisinb». IlpumiTHo,
110 1le BU3HAYEHHS 3HAUYHO PO3IIMPIOE CIIEKTP HEIPABOMIPHUX JlisiHb Y TIOPIBHSHHI
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i3 3akonom, 1o misB 10 2018 p. 3okpema, BuIydyeHa BKa3iBKa Ha 0OOB’SI3KOBICThH
MOPYIIEHHST KOHCTUTYIIINHIX TpaB i CBOOOJ, a TAKOK O3HAKA 3aIOJISTHHS KON, 3
YPaxyBaHHSM I[bOTO, BBAKAEMO, 1110 3HAYHO PO3MIMPIOIOTHCS MeKi PO3YMiHHS BiKTH-
MHOI TIOBE/IIHKM B CUTYAIliSIX JOMallIHbOIO HACUJIbCTBA.

II. ¥V nopwmi, sika €, Ha HaII TOTJIS, HOPDMATUBHUM MiIITPYHTSIM ITOCTAaHOBKH
MUTAHHS TIPO BIKTUMOJIOTTYHY TPOMITAKTUKY SIBUIIA OMAITHBOTO HACHJIBCTBA — II. J
cr. 1 3akony [1] — 3acTOCOBaHO AEKiIbKA IICUXOJIOTTYHKUX MIOHAT. 30KpeMa, «3a1o0i-
FaHHsI IOMAITHBOMY HACUJIBCTBY 11€ CUCTEMA 3aXO/IiB, IO 3IICHIOTHCS Cy0' eKTamMu
(mepesik BKJIIOYAE i TPOMaISIH) Ta CHPSMOBAHI Ha INABUILEHHS PiBHSI 00i3HaHOCMi
CYCIJIbCTBA TO/I0 (DOPM, TIPUYMH 1 HACIIKIB IOMAITHHOTO HACHUJIBCTBA, (DOPMYBAHHS
HeMepnuMOoz0 CMagieHtst 10 HaACUIbHUYbKOT MOOeni N08ediHKuU Y TIPUBATHUX CTOCYH-
Kax, Hebaiioyicozo cmaesienms 10 MOCTPaXKIaINX 0cib, BUKOPIHEHHS OUCKDpUMIHALili-
HUX Y6811 TIPO COUIAIbHI poJii Ta 000B’I3KH JKIHOK 1 YOJIOBIKIB, a TAaKOXK OY/b-SIKUX
3BUYAIB 1 TPAAUIIIH, IO HA HUX IPYHTYIOTbCA». [103a cyMHIBOM, ICUXOJIOTIYHUN Te3a-
ypyc 3aKOHY CBiYUTH PO JOIIIBHICTh Ta HEOOXIHICTh 3aCTOCOBYBATH HAaCaMIIEPE/l
neuxonpodiakTnaHi GOPMHU BIKTUMOJIOTIYHOTO 3aMI0OIraHHST IOMAITHHOMY HACHIIb-
crBy. Ilcuxonpodinakruuny pobory O. M. [Ixxyxka ta A. O. J[sKyska po3risiialoTh
K (opMy BIUIMBY Ha JIETEPMIHAHTH BIKTMMHOI MTOBE/IIHKN HAa PAaHHIX eTarax MmosBy
mpobsieM y kepTB mocsiranus. L[i 1ocaiiHUKN BU3HAYAIOTH MEPETiK (OYEBHUIHO, HE
BUYEPITHUIT) AesIKUX (hOPM 3iCHEHHS TICUXONPOMITaKTHYHOI POOGOTH, IO MAIOTh
BIKTUMOJIOTIUHE 3HAUCHHS:

1) opranizaitig coIiaJibHOTO Cepe/loBUIIa,;

2) indopmyBaHHS TPOMaIH,

3) aKTHBHE HaBYAHHS COIIaJIbHO 3HAUYIUM HaBUYKaM |3, c. 98].

Otke, BBAKAEMO CIIPABe/VIMBUM IIPUITYIIIEHHS, 1110 Pe3yJIbTaTUBHICTb BiIKTUMO-
JIOTIYHOTO MiAXOAY IepedyBa€e y MPSIMOMY KOPEJIIITHOMY 3B’I3KY 3 e(heKTUBHUM
3aCTOCYBaHHAM HacamIiepe/l TICUXO0JOTIYHUX METO/IiB.

III. ¥ 3B’43Ky 3 BUCOKMM CTYyII€HEM JIATEHTHOCTI BIKTMMI3allil KiHOK, BU3HA-
YeHHs 11 peajbHOro PiBHS € OKPEMUM IIPAaKTUYHUM 3aBJaHHAM. Pe3ysibrat HayKo-
BUX JIOCJI/IP)KEHb YUCJIEHHUX aBTOPIB Ta KPUMIHOJOTIYHA CTATUCTUKA JIO3BOJISTIOTH
3pOOUTH BUCHOBOK NMPO Oi/IbIl BUCOKMII PiBEeHb BiKTHUMI3allii cepel *KiHOK, sIKi
MOCTPaKIATHN BiJl HACMJIbCTBA B CciM'i, HiXK cepes 4os0BikiB. OOYMOBIIEHO 1€ He
CTaTeBUMHU, a TIEPIIT 32 BCe TeHAEPHUMU BiIIMIHHOCTSIMU MiXK KiHKaMU 1 YOJIOBiKaM#
(y po3yMiHHI «reHiepy» SIK COIiaJbHOI, a He 6i0JI0TiYHOI cTaTi, HabOPY COILIOKYJIb-
TYPHUX SKOCTEH, SAKi 3aKPIlJIeHi 3a YOJOBIUOIO Ta KiHOYOIO COIiaTbHOIO TTOBEIiH-
koio) [6, c. 133]. 3akoHoMm Ha Iiii 06CTaBUHI KOHIIEHTPYETHCSI 0COOIMBA yBara.
3okpema, TpUYi B 3aKOHI 3yCTpPIiYa€TbCsI KOHCTATAIlisl HEMPOTIOPIIIHOTO BILIUBY
JIOMaIITHBOTO HACUJIBCTBA Ha JKiHOK 1 YOJIOBIKiB. YPaxoBYIOUH Iie, 3ayBaKNMO, 110 Y
JuKepesiax TOMUPEeH] TPH TIXOAN IO MUTAHHS YpaXyBaHHS BIKTUMHOCTI B CUCTEMI
JleTepMiHAHT JOMAITHHOTO HACUJIBCTBA, a caMe: TeH/IEPHO-CEHCUTUBHUN TIXIi/I;
TeH/IepHO-HEeUTPAJbHUN Ti/IXi/; TeHIePHO-CTepeoTuTridoBanmii miaxiza [7, c. 121].
[Hakie migxo/au 10 BUBYEHHS MPOOJEMATHKHU JTOMAIITHBOTO HACUIBCTBA (hOPMYITIOE
O. /I. llluakapeHko:
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Coviokyrwmypruil nioxio Bigcuaae nmpobiemMy 0 TOr0 KOMILIEKCY COMiaJbHUX
CTPYKTYP, KyJBTYPHUX HOPM 1 I[IHHOCTeH, SIKi NPOAYKYIOTb IIeBHUII THUII COIiasb-
HOI YyTJUBOCTI CYCIIJIbCTBA, 1110 MOPOJ/KYIOTLCS, B OCHOBHOMY, ITPOTUJIECKHICTIO
TeHJIEPHUX POJiel, YSIBJIEHHSIMU TIPO Te, SIKOI0 B MeKax JaHOi KyJIbTypPH MOBUHHA
OyTH TIOBE[iHKA YOJIOBiIKa M JKiHKU. Cucmemnuil cimeinuil nioxio iHTerpye OCHOBHI
KOHIIEeMNIIil ciMeliHOl mcuxoTeparii. ¥ paMKax JJaHOTO MiJXO0y ciMeilHe HaCUJIbCTBO
PO3TJISAETHCA K AUCHYHKITIST BCi€l cucTeMu, a He SIK HACTIJOK 1HAWBIAyaTbHOI
ncuxornartosiorii ... [leit miaxin miggaerbest KpUTHUIL 3 OOKY NMpeAcTaBHUKIB (hemi-
HICTUYHOTO HAINIPSIMKY, sKi BBa)KaloTh, 1[0 BiH..3HIMAa€ BUHY 3a arpeCUBHUI aKT
3 TPaBOIOPYIIHUKA... Y paMKax iHOUBiOyaibHO-NcuUxo102iunozo nioxody NOCTiIKY-
I0TBCSI OCOOMCTICHI PHUCH TIPABOIIOPYITHUKA 1 KePTBU IK (haKTOPH, 110 CIIPUYNHSIIOTH
BIKTUMHY IOBE/IIHKY YM MOBE/IHKY HACUJIbCTBA [8, c. 6].

IV. Tpaauniiitno y BiKTUMOJIOTIT BUALISIOTH [Ba BUAKM BiIKTUMHOCTI: 1) ocobucric-
HU#T (BIaCTUBICTD JIIOANHU, SIKa BUSIBJISIEThCS Y Cy0 €KTUBHIN 3[aTHOCTI Yepe3 BJIACHI
ICUXOJIOTTYHI 0COOIMBOCTI CTaBaTH IOCTPAKAATMMHU BiJl IEBHOTO BUY IIPABOIIOPY-
IIeHb HaBITh TOII, KOJIU OyJia HasiBHA MOKJIMBICTD IbOTO YHUKHYTH; 2) POJBOBHI 200
3araJibHUil (CYKYIHICTh POJIbOBUX O3HAK JKUTTEMISIBHOCTI, 1O 00YMOBJIIOE HeHe3-
meKy 7151 iX HociiB). Ik Mu BBaskaemo, eeKTUBHIN KOPEKIIil Mmijisrae Hacamiepe
ocobucricumii Buj BikTuMHocCTi [9, ¢. 121-125].

V. O6panns crocobiB Ta METOAIB JEBIKTUMI3allii Ge3mocepeHbO 3aJI€KUTh Bijl
TUITy 0CO0H, SIKa TIOCTPAKAATA Bijl JOMAITHBOTO HACUJIBCTBA. SIKIIO 3BEPHYTHUCS /10
kracudikaiii B. O. Tysgkosa, To 11e: 1) iMITy/IbCHBHI KepTBU (3araJibMOBaHICTh pea-
TYBaHHS, HE3/IATHICTh YNHUTHU CBIZIOMUI OTIP MTPAaBOMOPYITHUKY ); 2) KePTBU 3 YTHU-
JITApPHO-CUTYaTUBHOK aKTHBHICTIO (PEIUANBHI He0Oau MBI KepTBH ); 3) HaCTAaHOBHI
’KepTBU (IIPOBOKATWBHA MOBE/iHKA, iCTEPOi/Hi, arpecuBHiI crIOCOOM pearyBaHHs);
4) partioHasbHi XKepTBU (ITPOBOKATOPH, 1110 TTPUYETHI /IO TMJATOTOBKU CUTYAIlii PaBo-
MOPYIIEHHS); 5) JKEePTBU i3 PETPETUCTCHKOIO AKTUBHICTIO (CBOIM 30BHINITHIM BUTJISIZIOM,
MMACUBHOIO TIOBEIIHKOIO, CTUJIEM KUTTS MTPOBOKYIOTH MpaBonopyirHuka) [2, c. 10].

VI. OcranniM 4acoM € mijicTaBu TOBOPUTHU ITPO PO3BUTOK HOBOTO HAIIPSIMY JTOCJTi-
mokerb — pusukodiorii (M. M. BabaeB), sika 1a€ METOOJIOTIIO0 aHAITI3Y PUBMKOTEHHOT
obcTaHOBKH, TOPsAKY yipasiints pusukamu [10, c. 109]. Ileit HanpsM € mikaBum
y KOHTEKCTi BU3HAYEHHS PU3UKOHEOE3MEeUHNX IPYIl 3 TOYKU 30PY BIKTUMOJIOTII.
Opniero 3 mpobJieM PU3UKOJIOTTYHOTO MiIXOAY € BU3HAUEHHS TUIIOBOTO MOPTPETY
’KEPTBU JIOMAITHBOTO HACUJIBCTBA 34 PI3HUX YMOB, 1110, OYEBUIHO, 3POOUTH BKpail
ckmanno. Cepesl BUSBJIEHUX KEPTB € JIIOJU Pi3HOI CTaTi, BiKY, COIIaJbHOTO MOXO-
JUKEHHsI, cTaTKy. Taki mpobjeMu He OMUHAIOTh CiM'1 3 BUCOKMM PiBHEM JIOXOJIB Ta
ocitu [11]. ¥ nonosizi UNDP 3asnayeno, 1110 HacHJIbCTBO MO0 KiHOK, B TOMY
yucsi moOyToBe, Ma€ Miclie B YCIX CYCILIbCTBAX, CEPel YCiX COIianbHO-eKOHOMIYHIX
IpyIl i Ha Beix piBHSAX ocBiTH. [ymobanbHuil orsia, mo mpoBoausest B 2013 p., moka-
3aB, 10 IpobJIeMa HACUILCTBA CTOCYEThCSA KOKHOI TPeThol sKiHKM (35 %). Y neskux
Kpainax 1eil Bizcorok csirae 70 % [12, c. 69].

Hanpuknaz, y Crionyuenux IlItatax B cepe/fHbOMY KOKHY XBUJINHY BUMHSIETHCS
JIOMAIITHE HACHJIBCTBO cTOCOBHO 20 oci6. Koskna Tperst sKiHKa i KOXKeH YeTBepTHil
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vosioBik B CIITA xoua 6 pa3 B JKHUTTI CTa€ KEPTBOW HACUJIBCTBA 3 OOKY OJIM3BKOI
JIOAVHU. 3a MeSKUMH JaHUMU, CBOTO iKYy OMAITHE HACUJIBCTBO JIOCSTAE Y TEPIITY
Hesimo oTtoro mijx yac Cynepboyiia (K i i 4ac AesiKiX CBST), KOJU 10 Tejeba-
YEeHHIO JIeMOHCTPYIOTh (hiHaAbHY Ipy 3a 3BaHHs dyemiiona HaiionaabHol (hyTOOIBHOL
nirn CIITA. Moro ayauropis nocsrae 300 Minbitonis womosik. OcTanHiM yacom opra-
Hizatopu Cyrnepboy/ia B miepepBax JeMOHCTPYIOTh POJIMKH, TIOKJIMKAHI MTPUBEPHYTH
yBary 1o npobJieMu JOMaliHboro Hacuabersa [13].

HesBakatoum Ha TPyAHOIN y BU3HAYEHHI TPYIl PU3UKY, JOCTIIHUKHU COJIiIApHI
y TOMY, 10 € TI€BHI KaTeropii ocio, 100 SKKX iCHYE BUCOKA WMOBIPHICTh PU3UKY
BikTuMizanii. Hampuknaz, HailuacTiiie BBa)KalOThCd TAaKUMU YJIEHU TOTadiTap-
HUX, JOMIHATOPHUX ciMeil abo ciMeil, Je BKUBAIOTh IICUXOAKTUBHI PEYOBUHHU, abO
MOZIPY>K3K, JIJIsT CTOCYHKIB SKMX XapaKTepHUMHU € peBHoIli. OIiHKa PU3NKIB MOXKe
3IIIICHIOBATHCS 32 PIBHUMK METOAUKaMHU, cepell SIKUX H00pe BioMi YKpaiHChKUM
daxiBugaMm, Hanpukiaan <«Omiaka pusnkiB HacuiabeTBa B ciMi (SARA)» /. Conkin
abo inaukaropu npuxoBanux Gopm HacuabeTBa (O. KouemupoBcebka Ta iH.) abo Tect
Ha BUBJIEHHS TICUX0JioTiuHOTO HacuibeTBa [14, c. 101, 104, 109-113]. Oxpemum
[IPAKTUYHUM 3aBJIaHHAM Yy 3B’S3KYy 3 IIUM € Bepudikallis pe3yJssTaTiB, OTPUMaHNUX
3a JIOTTIOMOTOI0 Pi3HUX MeToauK. OueBUIHO, Ci TOAyMaTH PO CTAHAAPTU3AIIIIO
arpoOOBaHUX METOIUK B iHTEpecax BIKTUMOJIOTIYHOI PoOOTH.

VII. [JocnifskeHHss BIKTUMOTEHHUX YMHHUKIB SIK €JIEeMEHTY CUCTEeMU JleTepMiHaIlil
3JIOYMHHOCTI JJO3BOJIMTD 3aI00IITH KpUMiHaIi3allii HeKpUMIHAJIbHUX BB JOMAII-
HbOTO HACUJIBCTBA, 110 € BAKJIMBUM KPUMIHOJIOTIYHUM 3aBaHHSIM.

VIII. Hasanug peasabHOI JOTTOMOTY TTOCTPKIAJINUM BiJl IOMAITHLOTO HACUJILCTBA
CHOTO/IHI, 32 HABHOCTI B YKpaiHi MepeXi COIiaTbHOI, TICUXOJOTIYHOI JOTIOMOTH Ta
JKIHOUMX OpTraHizalliif, a TaKoX YPaXOBYIOUM CTBOPEHHS IHCTUTYIIMHOI CUCTEMH,
nepenbadetoo 3akonoM «IIpo 3amobiraHHst Ta MPOTHIIIO JOMAITHBOMY HACHIBCTBY,
BJXKE HE € TaKO0 MPOBJIEMOIO, STKOI0, MOXKJINBO, OyJia eKiabKka pokiB Tomy. BoaHouac
He CJIijI irHOPYBaTH i MOKJIMBOCTI BIKTUMOJIOTIYHUX KOHTP3aXO/[iB Yepe3 HailOiIbIn
JIOCTYIIHI KaHaJu: CIIJIbHOTH Y COLiaJbHUX Mepeskax, 1[iJleclipsMOBaHU BILIUB Ha
MOJIO/INX KIHOK 3 GOKY 0cib, siki HasieskaTh 10 pedhepeHTHUX JUist HuX Tpyir. Ha Harre
TepeKoHaHHs, BIKTUMIHICTDb MiJIAETHCS KOPEKIIii, Pe3yJIbTaTOM 4KOi € IeBIKTUMIi3allid
(TTOTEHINITHUX) JKEePTB.

Bucnoexu. Otixe, CBOEUACHOIO Ta aKTYaJIbHOIO € TIOCTAHOBKA ITUTAHHS TIPO HAY-
KOBe OOIPYHTYBaHHS 3a00iraHHsI IOMAITHHOMY HACHJIBCTBY 3aC00AMU BIKTHMOJIOTI.
DopMyJTI0I0YH BiJINOBiIHI HAYKOBO-MIPAKTUYHI apryMeHTH, MU BUXOJMMO 3 TOTO,
1o onosiiere y 2017 p. 3aKOHOZABCTBO TIPO 3aM0OIiraHHs JOMANTHBOMY HACUIBCTBY
MOJKe CTaTh OCHOBOIO JUJISI IIPOTrPaMyBaHHsSI KOPEKIlii 0COOMCTICHOTO BUAY BiKTH-
MHOCTI Ta 3aXO/iB JeBiKTUMI3alii cy0’ €KTiB, SKUM TPUTAMAHHUNA POJHOBUIT BU]L
BIKTUMHOCTI.

[Ipu 1bOMY GiKmuMHICID 0COOU, KA NOCMPANCOANA 6I0 DOMAUHBOZO HACULLCMEA,
MU BU3HAYAEMO SIK IHTErpajibHy BJACTUBICTH OCOOMCTOCTI, sIKa XapaKTepPU3yEThCs
HU3BKOIO CAMOOIIIHKOIO, HETIPOIOPITITHO KPUTUYHUM CTABJIEHHSIM /10 cebe; ITiIBulIe-
HUM piBHEM TPUBOXKHOCTI; HU3bKOIO 3/IaTHICTIO I0JIaTH 30BHIIIHIN THUCK; TOMITHOIO
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YCTAaHOBKOIO Ha 0Ge3110paJHiCTh; TAKMMMU MOBEAIHKOBUMU AUCIO3UIISIMU Y CIMEITHIX
Bi/IHOCHHAX, 1110 KEePYIOTbCS BIKTUMHUMU CTEPEOTUIIAMM.

Hasezeni MipKyBaHHS He BHYEPIYIOTh BCIX acleKTiB gaHOl mpobiemu, a €
JIMIIIE KPOKOM JI0 PO3POOKH MPOTPaMU, CIIPSMOBAHOI HA yIOCKOHAJIEHHS CHCTEMU
3armobiraHHs JOMalHbOMY HACHJIBCTBY 3acobamu BikTuMostorii. [lepcrnekTuBHUM
HAMPSIMKOM HAyKOBUX PO3BIIOK € TEOPeTHYHe OOTPYHTYBaHHsI, PO3POOKa, Ta eKcIle-
pUMeHTaJIbHA TIepeBipKa Ili€l MPOrpaMu.
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Victimological aspects of domestic violence prevention

The article substantiates the victimological approach to the problem of domestic violence prevention.

I. The system of concepts to describe the phenomenon of victimity (also referred to as “victim-
hood”) has been specified. The central concept of the system: victim-like behavior of the person who has
suffered from domestic violence is an integral feature of personality, characterized by low self-esteem,
disproportionately critical self-attitude; increased level of anxiety; low ability to overcome external
pressure; a noticeable helplessness-focused mindset; behavioral dispositions in family relationships,
guided by victim-like stereotypes. Other definitions:

1. Victimity - physical, psychological, moral and social features and characteristics of a person that
have transformed or potentially lead to transformation of such person into a victim;

1.1. Personality victimity is a specific personal construct, realized in the guidelines and attributes
of victim’s personality;

1.2. General victimity depends on the social and role characteristics that transform a person into
a victim;

2. Victim propensity is a set of features stipulated by social, psychological and other reasons that
contribute to non-adaptive reaction style of the subject and lead to negative consequences for him/
her, which consists in transforming a person into a victim.

3. Victimization — the process of victimity realization in dynamics;

4. Victim-like behavior — deviation from the rules of dangerous behavior, implemented in the
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aggregate of social, psychological and moral manifestations of a personality, leading to the victim'‘s
role;

5. Victimogenic factors (causes) — objective circumstances formed directly before or during com-
mission of an offense and not connected with victimity of a sufferer or his/her behavior.

A conclusion has been made about the expansion of the meaning of victim-like behavior in
domestic violence situations, set in the Law “On domestic violence prevention and combating” com-
pared with the definition given in the corresponding Law that had been in force earlier.

II. The assumption that the effectiveness of victimology is in direct correlation with the effective
application of primarily psychological methods has been substantiated.

III. The comparison of scientific approaches to the study of the rates and causes of victimiza-
tion among women affected by domestic violence (namely: socio-cultural approach, systemic family
approach and individual-psychological approach) has been presented.

IV. The content of the main types of victimity — person-based and role-based (general) ones —
has been specified. The opinion on the effectiveness of the person-based type of victimity correction
has been expressed.

V. The issue of choosing the ways and methods of de-vitmization is put into dependence on the
type of person who had suffered from domestic violence.

VI. The conclusion has been made of the applicability of the new direction of research — so called
“riskology” (risk analysis) — in victimological researches to identify the risk groups.

VII. A suggestion has been made to investigate victimogenic factors as an element of the domes-
tic violence determination system.

VIIL. It has been proposed to carry out the victimological countermeasures through the most
accessible channels: social network groups, a purposeful influence on young women made by the mem-
bers of their reference groups.

It has been emphasized that victimity is subject to correction, resulting in de-victimization of
(potential) victims of domestic violence.

Keywords: victimology; victim; domestic violence; victim; riskology; devictization.
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GRATIFICATION PREVENTIVE MODEL FOR LAW
ENFORCERS IN DISTRICT COURTS OF INDONESIA

Corruption act relentlessly evolves along with the changes of human behavior, one of which is
gratification. At glimpse, gratification might be viewed differently from corruption act since in practice
people commonly consider it as an expression of gratitude to state officers or authoritativeas decision
makers. Gratification in court setting is intolerable regarding the court is the final destination for those
who seek justice for what they experience in life. This paper discusses the concept of preventive models of
gratification in district courts. This is a juridical study as it focuses its object on law. Emphasizing its study
on the preventive models of gratification performed in the district courts, this applies juridical approach
in broader sense along with the empirical approach. Specifically, this is an analytical descriptive study.

Keywords: prevention; gratification; District Court.
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IIpeBeHTHBHA MO/IE]Ib 3a0X0UEHHS MPAIIBHUKIB OKPYKHUX cy/iB B [H10HESIT

Dopmu KOPYNUIIHUX NPABONOPYULEHD, OOHIEID 3 AKUX € 3A0XOUEHMs, NOCMALHO 3MIHIOIOMbCS |
sanexcamov 6id moodeneil nosedinku modunu. Ha nepuwuil nozisd 3a0xouenms Moyce CRPUMAMUcs e
K Kopynyitine Oistnms, OCKLIbKU HA NPAKMuyl 100U 3a36UdAil PO32AA0iOMy 1020 K 6UPA3 NOOSKU
Oepacasnum cayxcbosusm abo nocadosum ocobam, sKi yxeamoroms eionogidarvii piuenns. Ilpome 6
CYO0Bill NPAKMUYi 3A0X0UCHHS € HENPUNYCTNUMUM, OCKIILKU CYO 6UCTIYNAE OCTRAHHDOIO THCMAHUIEI0 OLsL
TMUX, XMO UEKAE CNPAsedausoz0 pituenis wooo npodiem, 3 kUM 6OHU CIUKAIOMBCSL Y CBOEMY JHCUMIMI,
1L ocmannboio Hadielo GIOHOGACHIS NOPYULEHUX NPAG YU OMPUMAIHL 610N06I0N0T KoMnencayii. Y cmammi
ANANI3YEMBCS KOHUENUIA BUKOPUCTIANIA NPECEHIUBHUX MOOCIIeU 3a0X0UeHs 8 OKpycHux cydax Indone-
3il. Ocnosny yseazy npudiieno 00CI0NCeHHIO CYMO NPABOBUX NPOOIEM 3A0XOUEHHS NPAYIEHUKIE OKDYICHUX
cydis, npu UpOMY 68 OCHOBHOMY 3ACIMOCOBAHO eMNIPUUHUILL T Meopemuunuil nioxoou, a came 0oCIONHCeHHs
Mmae onucosuil xapaxmep. Hasedeni y cmammi nponosuuii ¢ uiromy cmocyromocst 0obpouecrnocmi cyo-
dis, sKa Mae NOCMITHO NIOMPUMYBAMUCH, BUBHATNUCH T 600CKOHATIOBAMUCY. Busnanms i niompumanis
BUCOK020 pigHs doOpouectocmi cyddie € npiopumemnum y pobomi cydosux opeanis. 3podaeno GUCHOBOK,
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wo cnpoba 600CKOHAIUMU CYAOBY CUCTNEMY, CNPAMOBAHA HA YCYHEHHST KOHMAKMIG MINC OKPEMUMU CIO-
POHAMU CYO0B020 NPOUECY MA CYIOIMU, He BUSBULACH eekmuetolo 0is 3anobizanis i nonepeoicenis
3a0x0uents AK PopMU KOPYNUiliHO20 NPABONOPYUEHHSL.

KmouoBi cioBa: npodisakTrka; 3a0X04eHHSsT; OKPYKHUIN CY/I.

Introduction. Judicial system in Indonesia is based on the amended 1945
Constitution, Article 24 (1) stating “The Judicial Power shall be independent and
shall posses the power to organize the judicature in order to enforce law and justice”.
The judicial power in Indonesia is performed by a Supreme Court and judicial bodies
underneath it in the form of public courts, religious affairs courts, military tribunals,
state administrative courts and by a Constitutional Court.

The court institution is independent, free from any intervention. The court
conducts judicial performance to enforce law and justice, thus, it puts the judges as
the executors of judicial power even calls them as the God representative in earth.
Corruption offenses undoubtedly bring about abominable impact on life facets
since this crime always causes negative consequences.! One of the negative impacts
of systemic corruption on the democratization and sustainable development is
illegitimacy of democracy process by decreasing the public trust toward the public
policy and disregarding the rule of law.

Corruption occurred among the law enforcers causes considerable impacts as
those of economic and political field. Indonesia as the state of law puts Law as the
main entity. Corruption done by the law enforcers then counteracts the public trust
in a greater extent. On the other hand, the law will not run in accordance with the
given regulation. The court which should have restored the damaged sense of justice
among people cannot uphold justice due to the integrity loss of the law enforcers.
The judge will be unfair and stand for those who give money. Finally, people will
not be afraid of committing crime as long as they can buy the justice including the
judge decision as he wishes.

Gratification is one of crimes which brings the equal impact as corruption crimes.
The gratification occurred within the court recorded by the Judicial Commission
from 2012 to 2017 stated that almost every year the judges were red-handed caught
in an operation. During this period, out of 28 law enforcers arrested, 17 are judges
including those who are in charge in corruption court.

The arise of corrupted behaviour within the law enforcers cannot be separated
from either personal or environmental factors. The strict monitoring and the given
regulations in court are still neglected by the perpetrators. As a law enforcer, a judge
is granted a standard salary and sufficient facilities comparing to other officials to
support their performance in serving law as well as preventing themselves from
being involved in gratification. Nevertheless, the personality background, morality,
mentality and environment significantly affect the judges personality.

Corruption Eradication Commission (KPK), an anti corruption institution
idealizes what so-called National Integrity System. KPK believes that integrity is the
key of all. The higher integrity a person has, the higher self prevention he has from

! BPKP. Couse of Corruption. Accessed on 11 March 2018. P. 4. URL: http://www.transparansi.or.id.
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corruption and vice versa. Considering the high importance of integrity, it requires
not only individual but also system and institution. The next question would be how
the concept of preventive models of gratification conducted in the District Court.

Theoretical Concept. Criminal Judicial System is a system aimed to regulate
criminal issues which disrupt social order and security which functions as an effort
to control crime in a tolerable degree.! According to Mardjono Reksodipoetro? the
objectives of the Criminal Judicial System is to prevent community from criminal
victim; to solve criminal cases proportionally for legal assurance as well as to provide
deterrent effect for the perpetrators.

To do so, a collaborative performance is required. The collaboration is carried
out by the four law enforcers including police department, office of the prosecution,
court and correctional facilities. Further, he added that if is not achieved, the
following might happen:

“1. Difficulties in measuring the self achievement and failure in each institution
dealing with their shared duty;

2. Difficulties in solving their own main problems (as a sub system of the
criminal judicial system);

3. Since it is on each institution responsibility, the whole effectiveness of the
criminal judicial system is ignored”.?

Corruption offense constantly shifts along with the changes of human behavior,
one of which is gratification. At glance, gratification might be viewed differently
from corruption since in practice people commonly consider it as an expression of
gratitude to state officers or authoritativeas decision makers.

Basically, receiving gratification is not a crime. Black’s Law Dictionary defines
gratification as “a voluntarily givenreward or recompense for a service or benefit; a
gratuity.” Moreover, in the explanation of Article 12 B (1) of Law No. 31 Year 1999
of Law No. 20 Year 2001 on the Corruption Eradication (Corruption Law), gratifi-
cation is defined as:

“payment or gifts in broad sense including money, goods, discount, recompense,
interest-free loan, travel ticket, lodging, tour, free medicine, and other facilities. The
gratification includes the one received either at home or from abroad and the ones done
with or without using electronic devices”.

The change of gratification meaning? to civil servants or state apparatus cannot
be separated from the development of Indonesian people. Koentjaraningrat explained
the characteristics and traits of Indonesian community after independence which
affect on the acknowledgement of new norms in the community. Indonesian commu-
nity have been accustomed to being inferior before colonials which causes resistance
toward the given regulations. The developing patterns of behaviour are as follows:

! Abdussalam & DPM Sitompul, 2007. Criminal Justice System, Jakarta: Restu Agung. P. 4.

2 Nyoman Serikat Putrajaya, 2007. Criminal Justice System. Course Module of Master of Law, UNDIP,
Semarang. P. 11.

3 Ibid. P. 13.

4 Laola Easter et al. 2014, Study of the Application of Gratification Articles which are considered bribes
in the Corruption Law. Jakarta: ICW. P. 11.
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a) unawareness on meaning and quality; b) attitude to achieve something instantly/
result-based effort rather than process-based effort; ¢) irresponsibility; d) apathetic
and sceptic.

Gratification crime to state apparatus is governed in the provision of Article
12 B of Law No. 20 Year 2001. Gratification is defined as payment or gifts in broad
sense including money, goods, discount, recompense, interest-free loan, travel ticket,
lodging, tour, free medicine, and other facilities. The gratification includes the one
received either at home or from abroad and the ones done with or without using
electronic devices. The provision states as follows:

“Any gratification for a civil servant or state apparatus shall be considered as
a bribe when it has something to do with his/her position and is against his/her
obligation or task”.

Based on this law, gratification is categorized into:

1. Gifts in form of goods and money as gratuity;

2. Reward or donation on a marriage of the state apparatus’ son or daughter by
the partnership of work.

3. The travel ticket given to the state apparatus and family for personal business
for free.

4. Discount given by the partnership to the state apparatus for a good or service
purchase.

5. An interest-free loan to the state apparatus by the partnership.

6. Pilgrimage fund for the state apparatus by the partnership.

7. A birthday gift or any other personal occasion by the partnership.

8. Souvenirs given at religious holidays by the partnership or his subordinates.

All those rewards are considered as gratification if there is a partnership or
institutional relation between the giver and the state apparatus and /or solely related
to the position of the apparatus.

The reward given to the civil servant aimed to ease an agreement with the
government commonly occurs in terms of goods and service procurement. In this
case, the giver will take advantages of the agreed project. Therefore, the gift in
this context cannot be defined merely as a reward since there is an expectation
for a larger benefits given by the civil servant who has authority for his or her
position.

Corruption offenses and gratification are commonly perceived as beyond
the law crime since it involves high level economy offenders and high level
bureaucratic, either economic bureaucrat or government. Consequently, it takes
much effort to prove. Moreover, an attempt of corruption eradication is frequently
hampered by the conflict of bureaucrat interest who might involve in the crime.
Needless to say then the corruption offense is beyond the law and untouchable
by the law.!

! Margareth Carla Rampengan, The function of the BPK Audit Report in the Corruption Case. Available
at http://ejournal.unsrat.ac.id/index.php/lexcrimen/article/download /1575/1267. Accessed on, 10
June 2018.
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Methodology. 1t is a juridical study by taking law as the object.! Since the
focus of the research is a preventive model on corruption and gratification carried
out in District Courts, it applies juridical in broad sense by employing empirical
method.? Further, it is descriptive analytical study as it attempts to describe facts
in the effort of preventing corruption and gratification offenses performed within
the District Courts along with the obstacles that finally explains the application of
a more comprehensive preventive system in the District Courts.

The data in this research include primary and secondary data. The primary data
are in the form of verbal information gathered from the selected informants while
the secondary data involve law and regulation which deal with the prevention of
corruption and gratification crimes in the District Prosecution and other relevant
sources. Informants in this research involve judges and deputy registrar on the
District Court of Purwokerto and Purbalingga Central Java. Besides, it requires
input from other law enforcers as well as legal experts. From the key informants, the
data gathering was developed through snowballing which means that the information
keeps expanding until no more new information found. This research takes place in
legal area of the District Court of Purwokerto and Purbalingga.

Technique of data collection in this research is carried out depending on the type
of data. The primary data are gathered through interview with judges of the District
Court of Purwokerto and Purbalingga while the secondary data are obtained from
observing document and other relevant sources within the legal area of the District
Court of Purwokerto and Purbalingga.

The analysis is done by qualitative descriptive and content analysis by making
use of law interpretation, law principles and theories of law. The descriptive
qualitative analysis is employed to find out the methods to prevent corruption and
gratification offenses occurred in District Courts as well as the solution.

Findings. Gratification crime to state apparatus is governed in the provision of
Article 12 B of Law No. 20 Year 2001. Gratification is defined as payment or gifts in
broad sense including money, goods, discount, recompense, interest-free loan, travel
ticket, lodging, tour, free medicine, and other facilities. The gratification includes
the one received either at home or from abroad and the ones done with or without
using electronic devices. The provision states as follows:

“Any gratification for a civil servant or state apparatus shall be considered as
a bribe when it has something to do with his/her position and is against his/her
obligation or task”.

The Corruption Law categorizes gift or gratification into eight categories:
(1) Gifts in form of goods and money as gratuity; (2) Reward or donation on a

! Barda Nawawi Arief, September 1995, Normative Law Research (An Understanding Reorientation
Effort), MPTH Upgradingin Unsoed Purwokerto, 11-15 September 1995.

2 Sudarto, 1981, Law and Ciinal Law, Bandung, Alumni, P. 13.
Juridical method itself can be viewed from either broad or narrow sense, the use of method which
only sees the logical and systematical relation in a whole norm set is called juridical method in
narrow sense while it does not only see the relation within the norm sets but also the social effect
and the importance of community background, then it is the juridical method in broad sense.
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marriage of the state apparatus’ son or daughter by the partnership of work; (3)The
travel ticket given to the state apparatus and family for personal business for free;
(4) Discount given by the partnership to the state apparatus for a good or service
purchase; (5) An interest-free loan to the state apparatus by the partnership; (6)
Pilgrimage fund for the state apparatus by the partnership; (7) A birthday gift or
any other personal occasion by the partnership; and (8) Souvenirs given at religious
holidays by the partnership or his subordinates.

All those rewards are considered as gratification if there is a partnership or
institutional relation between the giver and the state apparatus and/or solely related
to the position of the apparatus.

Judges as one of the law enforcers must have high integrity, as stated by the
president of Indonesia, Joko Widodo in his speech on the CPNS briefing of judges
candidates within Supreme Court of Republic of Indonesia 2018. He explained that
a judge must uphold honesty and integrity throughout his or her career, as a role
model for other professions since Indonesian people expect the judges candidates
to be a fair, professional, high integrity and dignity and justice serving model. By
doing so, it is expected that they provide strong foundation for the accelerated
development as well as improve social justice for the whole people of Indonesia.!

Integrity for a judge is one of the judge codes of conduct worldwide as in The
Bangalore Principles of Judicial Conduct. This is an unquestioning thing a judge must
have as the key to open justice for the people as promised in the 1945 Constitution.
However, nowadays, Indonesian judges suffered from integrity crisis indicated by the
widespread misconduct performed by judges and several judges red-handed caught
in corruption cases.?

The Supreme Court as an institution responsible for supervising the judges
behaviour has issued the Supreme Court Regulation No. 8 Year 2016 on the Moni-
toring and Guidance of Direct Supervisor in the Environment of the Supreme Court
and Judicial Bodies underneath. In the regulation, it is stated that monitoring is
necessarily conducted by the direct supervisor of the judges to prevent them from
misconduct on their duty or violation of court officers. This guidance shall be con-
sistently carried out for the effective result.

In the theory of Legal System by Lawrence Meir Friedman,® there are four key
elements of the legal system determining the success or failure of a law and regu-
lation. These are (1) Legal Structure; (2) Legal Substance; (3) Legal Culture and
(4) Legal Impact.

In implementing gratification prevention in court institution, the element of
legal structure and legal substance has been well applied. The supervising performed
based on the applicable regulation should have made the judges avoid gratification.
Yet, the gratification persists.

! https://nasional.sindonews.com/read/1283930/13/presiden-jokowi-minta-calon-hakim-pegang-
teguh-kejujuran-1519197511. Wednesday, 21 February 2018. Accessed on 22 October 2018.

2 Siti Nurhalimah, 2017, Integrity of Judges in Indonesia. Buletin Hukum dan Keadilan, Volume 1 No.
8, February 2017. Jakarta : UIN Syarif Hidayatullah. P. 1.

3 Lawrence M. Friedman, 2011, Social Sciences Perspective Law System. Bandung: Nusa Media. P. 5.
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Dealing with Legal Culture, it is known there is a close relation among people
as a justice seeker, judges, court officers, prosecutor, and advocates. Each element
has their own interest. From the interview with an advocate, it reveals that advocate
play a dominant role in a trial since it is commonly found that the advocate has an
emotional bound with judges, registrar and court officers. This closeness tends to
be misused for gratification. From 2005 to the early 2018, there are 22 advocates
involved in bribery case. This number keeps increasing counted up to the end of
2018 following some recent Red Handed Operation of Judges in some District Court.

In Legal Impact perspective, how a legal product brings impact on the society is
closely related to the purpose of a sanction imposed and to what extent the decision
makers are consequent in passing the verdict.

In handling ethic violation and major crimes, it is commonly seen a conflict of
interest between the Supreme Court and the Judicial Commission. It seems that
the Supreme Court is reluctant to consider Judicial Commission suggestion. It will
surely put the Supreme Court in difficulty for its selfishness.

The judge contribution as a law enforcer shall have been in accordance with
the legal objectives, that is, to represent the people justice. The judge’s crown is a
verdict which is always initiated by the utterance “ Based on the Belief in the One
and Only God” implying what is decided in the verdict truly upholds honesty and
the given facts during the trial, to which a judge passes a verdict refer.

Conclusion and Suggestion. The Supreme Court as an institution which is
responsible as the highest supervisor of the judicial implementation constantly
attempts to perform monitoring and issuing regulation on the monitoring as stated in
the Regulation of Supreme Court No. 8 Year 2016 on the Monitoring and Guidance
of Direct Supervisor in the Environment of the Supreme Court and Judicial Bodies
underneath. In addition, as a profession, a judge has a code of conduct as stipulated
in the Shared Decision of Chief of Supreme Court of Republic of Indonesia and
Chief of Judicial Commission of Republic of Indonesia Number: 047 /KMA/SKB/
IV/2009 — 02 SKB/PKY/IV /2009 on the Code of Conduct and Guidance of Judges
governing ten principles of Judges Conduct. In supervising, the state judges mandate
Constitutional Court to act as an external supervisor for the judges as governed
by Law No. 18 Year 2011, the supervising includes monitoring the judges conduct;
receiving complaint of community concerning about ethical violation; verifying,
clarifying and investigating on the report of allegedly ethical misconduct; and take
any measure toward individual, group or legal bodies who defame the judge dignity.
The supervising the Constitutional Court is external while the Supreme Court is
internal. Both internal and external supervising have been complementary yet the
synchronization cannot be well implemented due to the sectoral interest of the
Supreme Court.

The suggestions proposed in this research are the continuous improvement of
judge integrity since it should be persistently maintained, trained and improved.
Establishing a high integrity environment shall be the priority among judicial bodies.
In addition, the attempt for system improvement aimed to eliminate contact between
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particular party and judges has not proved effectively to prevent gratification. Thus,
formal approaches without a mental revolution among judges would be far from
effective to implement.
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IIpeBenTUBHASI MO/IENb TIOONIPEHUsST PAOOTHUKOB OKPY’KHbIX Cy/0B B UHmoHe3un

DopmbL KOPPYNUUOHHBIX NPABOHAPYULEHUTE NOCTIOSIHHO MEHSIOMCS U 3ABUCSM O MOOeell nosedenus
uenosexa, 00Ol U3 Komopoix seisemcs noowpenue. Ha nepeviil 632150 noowpenue modcem 60cnpunu-
MaAmvCs He Kax Koppynuyuonnoe 0esnue, nocKoIbKy Ha NPaxmuxe 1oou 00biuno pacCMaAmpueaiom €20 Kax
svipacenue 61az00apHoCmu 20CYOAPCMEEHHBIM CAYNCAUUM UL OOTHCHOCTIHDIM JULAM, KOMOPbLe NPUHIL-
maiom omeememeennvie peuwenus. O0naxo 6 cydeGHoll npaxmuke nOOWPenUe Hedonycmumo, NOCKOILKY
cyo svicmynaem nocieonell uHCmanyuell Ois mex, Kmo 0Xcuoaem cnpaseoiusozo peuenus npoonem, ¢
KOMOPbLMU OHU CAKUGAIOMCS. 6 CE0CLL JCU3HU, U NOCAeOHell HA0eHCOOT BOCCIANOGICHUS HAPYUECHHDIX
nPas uu NOIYUEHUs COOMEeMcmayIouell KoMnencayuu. B cmamoe ananusupyemest KOHUenyus ucnoinb30-
BAHUSL NPEBEHMUBHBIX MOOCLCL NOOUPEHUsL 8 OKPYICHIbIX cyoax Hndonesuu. Ocnosnoe snumanue yoeieno
UCCIeA08ANUI0 NPABOBHIX NPOOIEM NOOWPEHUs PAOOMHUKOE OKPYICHOIX CYOO08, NPU IMOM UCHOILI0CAHDL
aMnUpUMecKUil U meopemuueckuil nooxodvl. Ilpednoxcenus asmopa 6 yerom Kacaomes. uecmmocmu cyoetl,
KOMOpast 00IICHA NOCMOSHHO NOOOEPICUBATDCS, USYUAMBCS U COBEPULEHCTBOBATIDCS.
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NMPOBAEMU BUSHAYEHHS TA PO3IOAIAY
NMPOUECYAABHUX BUTPAT Y KPUMIHAABHOMY
NMPOBAAXEHHI

Jlocrioxcyiomvcss numanns eusnauenns ma posnodiny cyoosux GUmpam y KpUMIHAILHOMY Npo-
saoducenni. Ha nidcmasi nposedenozo ysazaivnenns cyooeoi npaxmuxu 3po0ieHo 6UCHOBOK Npo 6i0cym-
nicmu ednocmi y nidxodax 00 6u3HAUEHNS 6UOI8 NPOUCCYALLHUX UMPATN Y KPUMIHAIOHOMY NPOBAONCCHII,
gionecens cy0060zo 360py 0o cydosux eumpam y KpuminarsHomy nposadicenni. lpoananizosano mep-
MIHO02i10, WO BUKOPUCMOBYEMBCA Y KPUMIHAIOLHOMY NPOUECYATLHOMY MA UUBLILHOMY NPOUECcyaib-
nomy 3axonodascmsi. Koncmamosano nedoyinvnicms 0momosicHens NOHAMy <npoyecyaivbii GUmpamis
ma «cyooei eumpamiiy, adxce OCMAHHI € NOHAMMAM OULLUL WUPOKUM, HINC <NPOUCCYALbH SUMPAMU>,
OCKIIOKU Y UUBLIHOMY CYOOUUHCMSL cydosi sumpamu eKkuiouaioms 6 cebe cyoosuil 30ip ma eumpamii,
noe’sa3ami 3 po3ensdom cnpasu. 3pobieHo BUCHOBOK NPO HEOOULILHICMb CRPasisnis cyooeozo 360py
3 nomepninozo, sxuil nped’seise 00 006UHYEAUEHO20 UUSLILHUL NO308 Y KPUMIHAILHOMY NPOBAONCCHMI,
a eiomax cmsiznenist 3 006UHYBAUCHOZ0 CYO0B020 300DPY K NPOUECYATOHUX BUMPATN.

KmouoBi cioBa: IUBITbHUIT MO30B Y KPHUMIiHATBHOMY IIPOBA/KEHHI; MPOIECyaabHi BUTPATH;
BU/IM TIPOIECYAJIbHUX BUTPAT; PO3IOAIN MPOIECYAIbHUX BUTPAT Y KPUMIHAJIBHOMY MPOBA/KEHHI;
cypoBuii 36ip.

Kanauna O. B., j0KTOp 10pMAMYECKMX HayK, mpodeccop, 3aBeayomas kadeapoil yrosos-
Horo mpoiiecca, HarmonanbHplil 1opuandeckuii yauBepcuter umenu Spocaasa Myzaporo, Ykpauha,

r. XapbKoB.
e-mail : o-kaplina@ukr.net ; ORCID 0000-0002-3654-673X

TIpoGieMbl onpesesieHnsi W pacupeziefieHus NPOIECCYaJbHbIX W3IEPKEK B YTOJOBHOM
NPOU3BO/ICTEE

Hcenedyromes sonpocvl onpedenenus u pacnpedenenus cyoeOnvix pacxoios 6 xode y20i06H020
npouseodcmea. Ha ocnosanuu o606uenus cyoebnoil npakmuxu coeian 6600 06 omcymcmeuu eoun-
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cmea 6 nooxodax Kk onpedenrenuio U008 NPOYUECCYANbHbIX USOEPICEK 8 YZ0I0BHOM NPOUECCe, OMHECeHUU
cydebnozo coopa k cydebnvim usdepackam. [Ipoanarusuposana mepmuioiozus, UCNOIb3YeMas 6 Y2ou06-
HOM MPOUECCYATLHOM U 2PANCOAHCKOM NPOUECCYAvHOM 3aKonodamenvcmae. Koncmamupyemcs neyene-
€000PA3HOCL OMONCOCCNEICHUS NOHAMUL <IPOUCCCYATBHBIE PACXO0bL> U <CYOeOHble PACX00bL> 6 COs3U
€ mem, umo nocaeonue S6AsIOmes: 6ojee WUPoKUM NOHIMUEM, NOCKOILKY 6 ZPANCOAHCKOM CYOONPOU3600-
cmese cyoebivie usdepicku sxmouaiom 6 cebs cyoeomnviii coop U pacxodvl, C6A3ANHBIE C PACCMOMPEHUEM
dena. Coenan 61600 0 HEYEAICCOOOPAZHOCTNU B3UMANUSL CYOCOH020 COOpa ¢ NOMepnesuLezo, NPedpsiLiio-
wez0 K 006UHAEMOMY 2PANCOAHCKULL UCK 8 Y20T0BHOM NPOUIBOOCEE, 4 8 CBA3U C IMUM U B3bICKAHUE C
0068UHAEM020 CYOEOH020 COOPA KAK NPOUECCYATLHOU U30EPICKU.

Kiouesbie cioBa: rpakiaHCKUil UCK B YIOJOBHOM [POU3BOJICTBE; MPOIECCYAIbHbIE U3EPIKKY;
BU/IbI MIPOIECCYATbHBIX M3JIEPIKEK; PACTIPEACTCHUE MPOIECCYATbHBIX U3JEPKEK B YrOJOBHOM IPO-
U3BOJCTBE; CyAeOHBIN cOHOP.

Iocmanoexa npoonemu. Ocraniiv yacoM B IOPUAUYHIN JiTepaTypi BUHMKI/IA
JIICKYCisl 3 TIPUBOJLY TIPOIECYaJbHUX BUTPAT, SIKi ICHYIOTb Y KPUMiHQJIBHOMY IIPO-
BajkeHHI. [lg nuckycig mopojpkeHa BiICYTHICTIO €IHOCTI 1TPAaBO3aCTOCOBHOI TTPaK-
TUKH, MO CKJIAJAcs y BITUM3HIHOMY KpUMiHQJIbHOMY Iipoiieci. Bizomo, 1o cr. 118
Kpuminanpaoro nporecyanbioro xojgekcy Ykpainu (nani — KIIK Ykpainn) Bcrta-
HOBJIIOE BU/IA TIPOIECYAJbHIX BUTPAT, SIKi CKIafa0Thesd 3: 1) BUTpaAT Ha MPaBOBY
JIOTIOMOTY; 2) BUTPAT, OB'SI3aHUX i3 IPUOYTTSAM 10 MICIIsI IOCY0BOTO PO3CJIi [y BaHHST
abo CyI0BOTO MPOBA/KEHHs; 3) BUTPAT, OB SI3aHUX 13 3aIy4eHHAM TOTEPIIINX,
CBIZIKIiB, clielliaicTis, mepekiajadiB Ta eKCHepriB; 4) BUTpAT, MOB’sg3aHUX i3 36e-
piraHHAM 1 TepecuJIiaHHsAM peueil 1 oKyMeHTiB. Po31o/iis nporecyasibHUX BUTPAT,
BU3HAYEHHS 1X PO3MIpY Ta BUPINIEHHS MUTAHHSA MIO/I0 HUX 3/IIUCHIOETHCA CYyAOM TIiJ|
yac yXBaJIeHHST BUPOKY BiJIOBiZHO /10 BuMor ctateit 124-126 KIIK Ykpainu. Oxnax
y IeSIKUX BUTAJKAX 3 OOBUHYBAYEHUX CTATYETHCS CYNOBUIl 30ip, IKUN CIIATAIN
IUBITBHI TIO3WBAYI TIiJT Yac Tpe/T IBJIEHHS IUBLIBHOTO TIO30BY Y KPUMIHATBHOMY TIPO-
BajpkenHHi. Cepejl Cy/IiB HEMA€E OIHOCTAHOCTI MIO/I0 CTSATHEHHS 3 0OBIUHYBAY€HOTO
(3acyKeHOro) cyZoBOro 3060py MpH BHUPIIIEHHI UBIIBHOIO MO30BY IIiJi Yac yXBa-
JIEHHSI BUPOKY, TOMY il IIPaBO3acTOCOBHA IPAaKTHKA JlajleKa BiJl O[HOMaHiTHOCTI. Tak,
KoJieris cyamis [lpyroi cynosoi mamatu KacariitHoro kpumiHaiabHOTO cyay Bepxos-
Horo Cyxy y noctanosi Bij 8 sororo 2018 p. (ciipaBa Ne 182/2766/16-k) BusHasma
[PaBOMIPHUM CTSATHEHHS 13 3aCy/[PKEHOTO CYZ0BOr0 300py Ha KOPHUCTb JePiKaBU.
Mortuytoun nosuttiio, Cy/ 3a3nauus, 110 cT. 1 3akony Ne 3674-VI «IIpo cynosuit
30ip» yCTaHOBJIEHO, IO CYJAOBUN 30ip BKJOYAETHCS 10 CYA0BUX BUTpAT. OCKIIbKM
MUTAHHS TIPO PO3MIpP Ta MOPSIOK po3nominy cynoBux Butpar ynanauM KITK Ykpainn
He BPEeryJaboBaHO, TO /10 HUX 3aCTOCOBYIOTbCSI HOpMU [MBiIbHOTO TIpOIleCyasbHOTO
komekcy Ykpaianm (mami — HIIK Ykpaiam). Cyn koHcTaTyBaB, M0 32 3MiCTOM 4. 3
ct. 88 IIITK Ykpainu, AKIO TOTEPITIOro, SKUH MOAa€ T030B, 3BIJIBHEHO BiJl CIIJIATH
CYZIOBOTO 300pY, TO TaKuii 30ip CTATYETHCST 3 OOBUHYBAYE€HOTO B JI0Xij mepskasu [1].

Inma xoseris cyis i€l x cynoBoi magatu Bepxosaoro Cyy He morojiuiach
i3 HaBe/IEHOIO TO3UIIE 1y cBoeMy pimteHHi Bif 13 nucronana 2018 p. (crpasa
Ne 187/291/17) 3a3nauuia, 1mo BiAmoBigHO 10 nyHKTiB 2, 6 4. 1 cT. 5 3akony
Ne 3674-V1 «IIpo cyaoBuii 36ip» cTArHeHHs 3 0OBUHYBAY€HOTO Ha KOPUCTD J€PKaBH
CyzoBoro 300py € HerpaBoMipHuM [2].
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Otxe, 04€BU/IHOIO € BIJICYTHICTb €HOCTI TTPABO3aCTOCOBHOI MPAKTUKU Ta TIpa-
BOBUX MIZIXO/AIB CY/IIiB 10 BUpilIeHHs mpobyieM 3acrocyBanHs crateil 118, 124, 128
KIIK Yxpaian y ix B3aeMo3B’a3Ky 3 monoxerasamu ctareit 88 i 141 IIIK Ykpaiam ta
crareit 1, 5 3akony Ykpaiuu «IIpo cymosuii 36ip», mo 00yMOBIIOE aKkmyanvHicmo
HaIPaIlOBaHHS TOKTPUHAJIBHUX ITIJIXO/IB 10 YCBIZIOMJIEHHS CYyTHOCTI IPOIleCyaJbHUX
BUTPAT y KPUMIHAJIBHOMY MPOBAJKEHHI.

Ananiz ocmannix docaidxcens i nyoaikauiu. He MoxHa cTBEpIKYyBaTH, 110
npobJIeMH, TIOB'A3aHi 3 POIECYATbHUMU BUTPATaMU Y KPUMIHAIBHOMY TIPOBAJIKEHHI,
3aJTUINAJINCS 11032 YBAroi0 HAYKOBINB. 30KpeMa, 15T MpobaeMaTiKa PO3TJIsaaaach
y mparsix C. B. Baxkanosa (S. V. Bazhanov), 1. O. Bapcykosa (I. O. Barsukov),
B. II. Boxx’eBa (V. P. Bozh'iev), B. M. Jlemizosa (V. M. Demidov), B. T. Mansperka
(V. T. Maliarenko), H. A. Mapuunkesuu (N. A. Martsynkevych), K. M. OmesiHoBa
(K. M. Omelianov), IT. ®@. Mumumayka (P. E Pylypchuk), B. T. Tomina (V. T. Tomin)
Ta in. Oco6JUBO CJIijl BiIBHAYUTH BHECOK B PO3POOKY OKpPECJEHUX MpobseM BiTun3-
HSIHUX BYEHMX JIbBIBCHKOI IITKOJIM KPUMiHAIBHOTO TTpoiiecyasnbHoro mpasa B. T. Hopa
(V. T. Nor), B. II. Boiika (V. P. Boiko), A. A. Ilasaummuna (A. A. Pavlyshyn),
H. L. TToximax (N. I. Polishchak) [/lus: 3; 6]. Pasom i3 M GisbImicTh AOCTiIKEHD
BITYM3HSIHUX aBTOPIB OyJiu 3iilicHeHi 10 HaOyTTst unHHOCTI HOBOro KITK Ykpainw.
Y THX HayKOBUX IpalsX, o 6asyiorhcs Ha HopMmax HoBoro KIIK Ykpaiuu, mpo-
6JiemMa, 110 MOCTAJIA 3apa3 mepes PaBO3aCTOCOBHOIO TIPAKTUKOIO, He MitiiiMamacs.

Mema cmammi nionsirae y 3’scyBaHHi TIPaBOBOI TPUPOIN MPOIECYTbHUX BUTPAT
y KPUMiHAJIBHOMY TIPOBA/KEHHI; BUPIIeHH] MpoOIeMn HOPMAaTHBHOTO PEryJIIOBaHHSI
IIMX BUTPAT Ta iX PO3MOJiIY Iijl Yac yXBaJeHHs BUPOKY; 3HAXO/KEHHI Bi/IMOBI/I Ha
MATAHHS TPO Te, YU € Tepesiik BUJIB TPOIlecyaJbHUX BUTpAT, BU3HaAUeHnX cT. 118
KIIK Yxpaian, BudepnHuM; i MoxkHa BBaxkaTH, 1Mo cT. 124 KIIK Ykpaian #e Bpery-
JIbOBAHO TIMTAHHS PO3MOJILTY TPOIECYaThHIX BUTPAT Y KPUMiHATBHOMY MTPOBAKEHHI
Ta UM TiJJISITA€ CTSITHEHHIO 3 OOBUHYBAYe€HOTO CYZOBHIT 36ip Ha KOPUCTD JlepyKaBu
Ha migcrasi 4. 3 cr. 88 IIITK Ykpaiuu a6o 4. 6 cr. 141 IIIIK npu BupiiieHHi MuBijib-
HOTO TI030BY Y MeKaX KPUMiHAJIBHOTO TTPOBA/KEHHS; YU MOKHA BKJIIOUUTH CYZOBUIA
306ip, mepenbadenmii 3akonoM Yipainu «IIpo cymoBuii 36ip» JIst TO30BHUX 3asiB PO
Bi/IITIKO/TyBaHHS TITKO/IA, /IO TIPOTIECYATbHUX BUTPAT Y KPUMIHAJILHOMY TTPOBA/[KEHHI.

Buxnao ocnoenozo mamepiany. llepin Hixk HamaraTucsl JaTW BiANOBiAb Ha
pobJIeMHi TUTaHHS, OKPECJIEH] BUIIE, CJIi/I 3BEPHYTHUCS 10 TEPMIHOJIOTII, 10 BUKO-
PUCTOBYETBCST B 3aKOHOJIABCTBI, IOKTPUHI TA y TTPABO3ACTOCOBHIHM TIPAKTHUIl. 30KpeMa,
WeThcsa PO CJAOBOCIONYYEHHS, SAKi TMOCTIHHO BUKOPUCTOBYIOTHCA TPaKTUKAMU
<IIpoliecyajibHi BUTPATU», «CYJOBI BUTPATU», «IIpolecyaibHi (Cy/lOBi) BUTPaTH».
Crip 3a3HaUNTH, MO iHO/I TTPOIECyaJbHI BUTPATH OTOTOKHIOIOTHCS 3 CYJOBUMU
BUTpaTaMu. 30KpeMa, B PIllleHHIX Cy/iB Mij yac 3actocyBanHs cT. 124 KIIK Ykpa-
iHn «Posmozin mpotecyasbHUX BUTPAT» CY//II BUPINIYIOTh TTUTAHHS PO PO3MOJIL
CyZIOBUX BUTpAT ab0 MOKHA MOOGAYUTH BUKOPUCTAHHSI B CYIOBUX PIllIEHHSX CJIO-
BOCITOJTyYeHHS «IIpolecyanbHi (cyzoBi) BUTpaTu». Mix THUM BiZiIoMO, 10 Ty*KKH
BUKOPUCTOBYIOTHCS Y OY/Ib-SIKOMY TEKCTi (B TOMY YHCJI i1 Y HOPMATHBHO-TIPABOBUX
aKTax, y CY/IOBUX PIlIEHHSX) /IJIs1 TIO3HAYEHHS MK CUHTAaKCUYHOI KOHCTPYKIIil, 110
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BBOJIUTHCST B PEUECHHS JIJISI JIOTIOBHEHHST, MOSICHEHHSI 10T0 4IeHiB a00 BChOTO PEYEHHS
B I[IJIOMY; B pa3i HEOOXiTHOCTI 0aTKOBO Po3’siICHUTH 3MicT Tepmita. Crioco6u Takoro
pO3’siCHeHHsT MOKYTh OyTH HalipisHoMaHiTHimmuMu. Hanpukiazm, y ayKKax ykasy-
I0ThCSI BUJIOBI Bi/IMIHHOCTI, 1110 BXO/ISITh Y POJIOBE TTOHSTTS; BOHU MOKYTh BUKOPUCTO-
ByBaTHCsI JI7is1 TOOY/I0BU HOPMU TIPaBa B €KOHOMHIH, 3 TOUYKH 30Py BUKOPUCTAHHSI
MOBHUX 3ac00iB, (opmi. [[yKKH CTaBIATHCS JIsI BBEAECHHS B TEKCT 3aKOHOAABYOTO
aKTa HOBOTO TOHATTS. 3a MOTIOMOTOI0 TYKOK MOXe KOHKPETU3yBAaTHUCS TOHSTTS,
No3HauYyBaHe TEPMIHOM, SIKWI Ma€ iHITOMOBHUU aHaJor. /[y>KKu 3aCTOCOBYIOTHCS B
TEKCTi 3aKOHOIABYOTO aKTa JIJIST BHYTPIIIHIX MOCUJIAHb HA CTATTi I[bOTO aKTa abo Ha
CTATTi IHIIOTO 3aKOHO/JIABYOTO aKTa. Y Iy’KKaxX TAaKOXK MOXKYTb yKa3yBaTHCA JeTali
TepMiHa, oro XapakTepHi 03HaKW, yToYHeHHs, aHasioru. OT:ke, BUKOPUCTAHHS yTOY-
HEeHHs TepMiHa, SgKe MOJAEThCA MOPSJ 3 HUM B Jy)KKaX, HallyacTiiie CBiTYUTD, 1O
BKa3aHi CJIOBa MOXKYTh TJYMAaUUTHCS TPABO3aCTOCOBHUKAMU K cuHoHiMHU [/luB.: 4,
c. 185—-187]. IIpote «iporiecyasibHi BUTPATU» Ta «CYIOBI BUTpAaThU» — 1€ Pi3Hi 3a
CBOEIO CYTHICTIO TEPMiHH, Y 3B’SI3KY 3 YUM BUKOPHUCTAHHS CJIOBOCTIONYYEHHS «ITPOIIe-
cyasbHi (Cy/IOBi) BUTpATU» € HEKOPEKTHUM Ta TAKUM, 1110 HE CJIiJi BUKOPUCTOBYBATH
y CYJOBUX PIillleHHAX ITi/l Yac BUPIllIEHHS MUTAHHS PO PO3MO/IJ MTpollecyaabHUX
BUTpPaT y KPUMiHAJIbHOMY NPOB/KEeHHI. MOKHA TIPUITYCTUTH, 1[0 Taka IJIyTaHWHA
BUHUKJIA Ticasg npuitasaTTsa HoBoro KIIK Ykpainu, ajke Kpuminasbauii nporecy-
ampbHUN Kozeke Ykpainn 1961 p. BUKOPHCTOBYBaB caMe CJOBOCTIOIYYEHHS «CY/0Bi
Butpatu» (ct. 91) [5], mpore Taki 3MiHU y 3aKOHO/IABCTBI He MMOBUHHI BILIUBATH HA
IIPaBOCBIIOMICTD ITPAaBO3aCTOCOBHUKIB I1i/1 Yac 3aCTOCYBAHHS HOPM YMHHOTI'O KPUMi-
HAJILHOTO TPOIECYAJIbHOTO 3aKOHO/IaBCTBA Ta MMO3HAYATHUCS HA ITpaBax Ta 3aKOHHUX
iHTepecax ocib, 1o 6epyTh y4acTh y KPUMIiHAILHOMY TIPOBA/IKEHHI.

Kpuminaapuuii mpoiiecyaJbHUl 3aKOH OMEPYE TEPMIHOM <«IPOIeCyaTbHi
BUTpaTH». SIK Oys0 3a3HayeHo Buile, BianosiaHo a0 cr. 118 KITK Ykpainu mpo-
1ecyajibHi BUTPATH CKJIAJAI0ThCs i3: 1) BUTpaT Ha MPaBOBY JOMOMOTY; 2) BUTPAT,
MOB’SI3aHUX 13 TPUOYTTSM JI0 MICIIS JIOCYI0BOTO PO3CJiyBaHHs abo CyI0BOTO TIPO-
BQ/PKEHHS; 3) BUTPAT, TIOB'I3aHUX 13 3aJyUeHHIM MMOTEPIIJINX, CBI/IKIB, CIIEIIaJIiCTIB,
HepeKJafadiB Ta eKCIepriB; 4) BUTPaT, OB’ A3aHUX 13 30epiraHHsaM i mepecuIaHHIM
pedenl i TOKYMEHTIB.

Kpim Toro, /10 mporiecyaabHUX BUTPAT TaKOK HaJeKaTh BUTPATH, 1IO0 BUHUKIN
Ha TepUTOPii YKpaiHu y 3B’sI3KY 3 BUPIIIIEHHSIM IMATAHHS [IPO BUAAYy 0COOH, a TAKOK
BUTPATH, 1[0 BUHUKJIU Y 3B’43KYy i3 TPAaH3UTHUM IlepPEeBE3CHHIM 4yepe3 TepUTOPiio
iHMIo1 IepkaBu ocobu, sika BumaeThest Ykpaini (cr. 594 KITK).

3BepHEHHS /10 KPUMIHAJIBHOTO MPOIECYaJbHOTO 3aKOHOABCTBA JIA€ MiACTaBU
3pOOUTH BUCHOBOK, 0 BUXOAYN 3 JIEKCUKO-TPAMATHYHOTO, JIOTIYHOTO Ta CHUCTEM-
Horo taymadennst crareir 118-126, 594 KIIK moskna ctBepmkyBatu: 1) y kpu-
MiHAJTBHOMY TIPOIIECYaTbHOMY 3aKOHOABCTBI mepeabavyeri Julie npouecyaivbhi
eumpamu; 2) TepesiK MPOIEeCyaTbHIX BUTPAT € BHUYEPITHUM Ta BifCYTHI Oy/Ib-sIKi
aJikTepHATHBU ab0 BifiCUJIAHHS [0 IHIIMX HOPM TIpaBa; 3) iHIINX BH/IB BUTPAT,
B TOMY YHUCJIi «CYZIOBUX», YMTHHUM KPUMIHAIBHUM TIPOIECYaTbHUM 3aKOHO/ITABCTBOM
He Tiepe/idaveHo; 4) KpUMiHaIbHE TIPOIleCyaibHe 3aKOHOABCTBO HE OMEPYE TEPMIHOM
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«CY/IOBI BUTPaTH»; 5) BUXOIAYU 3 JIEKCHKO-TPAMATUYHOTO Ta JIOTIYHOTO Croco0iB
TJIyMayeHHs, OTOTOKHEHHSI IBOX TEPMiHIB — <«IIpoOIlecyajibHi BUTPATU» Ta <«CY/O0BI
BUTPATU» — € HEKOPEKTHUM 1 3/IaTHE /Ie30PIEHTYBATH IIPABO3aCTOCOBHUKIB.

KITK Ykpainu He MiCTUTh BUZHAUEHHS TIOHSATTS KPUMIHAJIBHUX MTPOTECYATbHUX
BuTpar. BoHo po3pobiieHo Haykoro KpuMiHagbHOTO Tiporiecy. 3okpema, H. I. TTominak
PO3IJIsiIa€ MPoIlecyasibHi BUTPATH SIK rependadeHi KpUMiHAJIbHUM IIPOIECYaJbHIM
3aKOHO/IAaBCTBOM BUTPATH, TIOB’3aHi i3 3/[IIICHEHHSIM KPUMIiHAJIBHOTO MTPOBAKEHHS,
ITOHECEH1 OpraHaMu JI0CY/IOBOTO PO3CJIilyBaHHS, TPOKYPATYpPH 1 CyAy Ta IHIIUMU
y4aCHUKAaMW KPUMIHAJIBHOTO MPOBAJKEHHS, SIKI MiJJISATAI0Th BiJIITKOJYBAaHHIO 32
PaxyHOK KOIIITIB JIEPKABHOTO OIO/KETY ab0 CTATYIOTHCS 3 0Ci0, BUSHAHUX BUHHUMU
y BUMHEHHI KPUMiHAILHOTO TTPABOIIOPYIIEHHs, 3 pilleHHsM cyay [6, ¢. 11, 175-176].

Binbmn geranizoBate (Ta, SIK Ha HAIll [IOIJIsI, CKJIajlHe) BU3HAYEHHS PO3po0mIa
H. A. Mapmiakesnu. [locmiganiig 3a3Havae, 1o mporecyasbHi BUTPATH — TPOIIOBI
CyMU, BUTPAY€eHi ep:KaBoIO Iiji YaC MaHOBUX BiHOCHH Yy 3B’SI3KY 3 TPUAOAHHIM
IpeIMeTIB 1 3aco6iB mpalli abo 3abe3edeHHsIM MalTHOBUX TIPaB 0Cib, sIKi He HaJIeXKaTh
ab0 He BiIHOCSTBCS JI0 OPraHiB, sIKi BeAyTh KPUMIHAJBHUI TPOIIEC, a CIIeIliabHO
npuabati abo 3ampolreHi 3 MeTo IPOBAKEHHS Y KOHKPETHIN KpUMiHaAbHIi
crpaBi, Ta SKi MiJISATal0Th BiIIIIKOAYBAHHIO 32 PaXyHOK KOIITIB IepepaxoBaHUX
B 3aKOHI YYaCHUKIB KPUMIHATBHOTO TIPOTIECY 3 METOI0 KOMITEHCATTil JiepsKaBi YaCTUHU
MOHECEHUX BUTPAT YN BiIHOCSTHCS B TTepe0adyeHnX 3aKOHOM BHIIAJIKAX HAa PaXyHOK
nepxasu [7, c. 5.

OTiKe, 3 TOKTPUHAIBHUX ysiBJIeHb Ta 3i 3micty cr. 118 KIIK moxkHa 3pobuTu
BHUCHOBOK, IIIO TIPOlleCyasibHi BUTpaTH — Il nepeadadeHi KpUMiHAIbHUM TIPOIECY-
aJbHIM 3aKOHOM 3aTpaTH, MOB’s3aHi i3 30ilUCHeHHAM KPUMIHATLHOZ0 NPOBAONHCEHHS,
o Hece JepxkaBa abo 0coOM, SIKi 3a71y4aloThCs A0 yYacTi y KPUMIHAIBHOMY IIPO-
BaJKEHHI, Ta SKi CTATYIOThCS Y Pasi yXBaJeHHsI 00BUHYBaJIbHOTO BUPOKY 3 OOBUHY-
BaYeHOTO Ha KOPUCTH JIEPKaBH, Ta/ab0 Ha KOPHUCTDH TOTEPITZIOTO, 200 KOMIIEHCYIOTHCST
HOTEPITIOMY 3a paxyHOK [lepskaBHOTO GI0/pKeTy YKpaiHu y BUIaJKax Ta B MOPSIIKY,
nepea6aYeHNX 3aKOHOM JIJIsS KOMIIEHCAIlil MKOAM, 3aBAaHOI KPUMIHAJBHUM IIPaBO-
MOPYIIEHHSAM. 3PO3YMiJIO, MO0 BUTPATH JIeP:KaBU Ha 31HCHEHHS KPUMiHAJIBHOTO
NPOBA/PKEHHS 3HAYHO GiIbliie, HisK Ti TIPOIecyaibHi BUTPATH, 110 CTATYIOThCS 3 00BU-
HYBa4eHOTO. YUeHi HaBiTh HAMAraJucs Ii[paXyBaTh BapTiCTh KPUMIHAJIBHOTO TIPOBA-
JUKeHHs 8], o/lHaK KOMIIEHCYIOThCS JIMIIe Ti BUTPATH, SIKi 3aKOHO/IaBellb BBAJKAE 3a
HeoOXimHe kommercyBaTh. [lepeBakHO 11e BUTPATH, 110 TIOB'sI3aHi i3 3ayYeHHsIM 10
y4acTi y KpUMiHAJIBHOMY TPOBA/IKEHHI aJIBOKATIB, TOTEPIILINX, CBI/IKIB, CIIEIIaJIiCTIB,
IepeKsaiadiB Ta eKCIepTiB.

[IpaBuna posnopiny npouyecyarvnux eumpam Yy KPUMIHAIBHOMY MPOBA/XKEHHI
BperysboBano cT. 124 KIIK Ykpainu, BiAmoBiHO 10 SKOI y pa3i yxBajeHHs 06BU-
HYBaJHHOTO BUPOKY CY/I CTSTY€E 3 0OOBHHYBAY€HOTO HA KOPUCTDH MOTEPITJIOrO BCi
3/1ifICHEH] HUM JIOKYMEHTAJIBHO TATBEP/PKEH] TIpollecyaibHi BUTPATH. 3a BiZICyTHO-
cTi B 0OBMHYBAYEHOTO KOIITIB, OCTATHIX JJIs BiJIIKOLYBAaHHS 3a3HAYEHUX BUTPAT,
BOHU KOMIIEHCYIOTBCSI TIOTEPIIIOMY 3a paxyHOK /lepskaBHOTO Or0KeTy YKpaiHu
y BUMAJKaX Ta B TOPSI/IKY, epeadadeHnx 3aKOHOM JIJIsi KOMIIEH ATl KO/, 3aB/ia-
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HOT KPUMiHAJIBHUM MPABOIMOPYIIEHHSAM. Y pa3i yXBaleHHst OOBUHYBAJIBHOTO BUPOKY
CYJI CTSTY€E 3 OOBUHYBAYEHOTO HA KOPUCTH JAEP/KABU JOKYMEHTAIBHO TiITBEPIKEH]
BUTPATH HA 3aJIy9eHHS eKcIepTa.

Ha Biaminy Big KIIK Ykpainu [luBiabHUM TTpoiiecyaJibHUM KOJEKCOM YKpaiHu
BCTaHOBJIeHI came cydosi eumpamu (cr. 133 IIIIK Ykpaiuu). 3anexHo Big npu-
3HAYEHHS Yy IUBIJIIBHOMY CY/JIOYMHCTBI CY/IOBI BUTPATU TOMAIISAIOTHCA HA /Bl TPYIU:
1) cynosuii 36ip; 2) BUTpaTH, TIOB’s13aHi 3 PO3IJISAIOM cripaBu (110 CyTi Iie i € Tporie-
cyanbHi BuTparn). OTiKe, TIOHATTS «CYA0BI BUTPATH» OLJIBII IUPOKE, HIZK «IIPOIie-
CyaJibHI BUTPATHU».

Bizmosiguo mo cr. 1 3akony Ykpaiuu «IIpo cynosuii 36ip» [9] cynosuii 36ip —
306ip, 110 CIPaBJISETHCS Ha BCIl TepuTOpii YKpaiHu 3a MOJaHHs 3as1B, CKapr 0 CYALY,
3a BUJIAUy Cy/ZlaMU JJOKYMEHTIB, a TAaKOXK Y pa3i yXBaJleHHS OKPEMUX CYJOBUX PillleHb,
nepenbavenux M 3akoHoMm. CynoBuii 30ip BKIIOYAETHCS 10 CKJIALY CYTOBUX
sutpat. CTaBKu CyI0BOTO 300Dy, TOPSIZIOK HOTO CIIATH, TIOBEPHEHHS i 3BIIbHEHHST
BiJI CIIJIATH BCTAHOBJIIOIOTHCS 3akoHOM YKpaiuu «IIpo cymosuii 36ip»

Jlo BuTpaT, nog’szanux 3 poseisdom cnpasu, Hajexarb Butpatu: 1) Ha npode-
CiliHy MpaBHUYY JIOTIOMOTY; 2) MOB’sI3aHi 13 3aJly4eHHSIM CBIJIKiB, CIIEIiaTiCcTiB, Tepe-
KJIA/[a4iB, KCIIEPTIB Ta TPOBEICHHSAM eKCIepTH3y; 3) MOB’si3aHi 3 BUTPeOyBaHHAM
JIOKa3iB, IPOBEJIEHHSIM OIJISIAY J0Ka3iB 3a iX MICIE3HAXOMKEHHIM, 3a0e311e4eHHIAM
JI0Ka3iB; 4) TOB’s3aHi 3 BUMHEHHSM IHIIUX MPOIECYaTbHUX [ill, HEOOXITHUX ISt
POSTJIsIy cripaBy abo MiATOTOBKY /0 ii PO3TJISIY.

CortiasibHe TpU3HAYEHHST KPUMIHAJIBHOTO CYJIOUYMHCTBA OOYMOBJIIOE HOTO TTy61iy-
HO-TIPABOBY MPUPOJLY, CaMe TOMY Y KPHUMiHAJIBHOMY CYZIOYMHCTBI He mepeabadeHe
CTSITHEHHST CYZI0BOTO 300py 3a Mojady 3asiBU PO BUYMHEHHS 3JI0YUHY 3asiBHIKOM
(crarTi 60, 214 KIIK), moTepmisuM 1po BYMHEHHS MO0 HHOTO KPUMIHAJIBHOTO
npasonopymenns (ct. 55 KIIK), 3a npex’siBieHHst IIUBiIBHOTO TIO30BY JI0 Ti103PIO-
BaHOro (06BMHYBAYeHOTO) y KpuMiHaibHOMY mpoBakerti (ct. 128 KIIK) Toro.
Burpartu, nos’s3aHi 31 3/1ilICHEHHSIM JIOCY/IOBOTO PO3CJIiLyBaHHS, CY/IOBOTO PO3TJISILY
KPUMiHAJILHOTO TIPOBA/IKEHHSI, 32 BUHSTKOM MPOIECYaTbHIX BUTPAT, MepebadyeHnx
m. 1-3 ct. 118 KIIK, 3xificHIOI0ThCS 32 PaXyHOK JIepKaBH.

Hopmu 3akony Ykpainu «IIpo cymosiit 36ip» He € JKepeIoM KPUMiHAILHOTO
MpoTeCyaTbHOTO 3aKOHOMaBCTBa. Ha minTBep/KeHHST came TaKoi MO3WIlii MOKHA
HABECTH IOJIOJKEHHSI 3a3HaYeHOro 3akony, sskuil y c1. 3 nependayae: CymoBuii 36ip
cripaBJsieThest: 1) 3a MOIaHHs 10 CyJly MTO30BHOI 3as1BU Ta 1HINOI 3as1BH, TIepeadadeHol
MPOTIECYAJIBHUM 32aKOHOAABCTBOM; 2) 3a MOJAHHS /10 Cy/y aleJdIiiiaol i KacaiinHol
CKapr Ha Cy/IOBi PillleHHs, 3asBU TIPO MTEPETJIS/T CYZI0BOTO PIllleHHs Y 3B’SI3Ky 3 HOBO-
BUSIBJIEHNMU OOCTaBUHAMMU, 3as1BU TIPO CKACYBAaHHS PIllIEHHST TPETEMCHKOTO CYILY,
3adBU TIPO BUIAYy BUKOHABUOTO JOKYMEHTAa Ha MPUMYCOBE BUKOHAHHS PillleHHS
TpPeTeiiCcbKOTo Cy/y Ta 3asgBM PO Ieperys cyoBux pinenb Bepxosuum Cynom
Ykpaiay; 3) 3a Bugauy cyJaMu JJOKYMEHTIB; 4) y pa3i yXBaJeHHS CyZI0BOTO PillleHHS,
nepea6aYeHoro UM 3aKOHOM.

BykBasibHe TiymadenHs a63.1 4 1 ¢1. 3 HaBeleHOTo0 3aKOHY JIa€ TMiICTaBU CTBEpP-
JUKYBaTH, 110 CY/IOBUN 30ip CIIPABJISIETHCS 32 «N0306HI 3a561 TA 1HIIN 3asIBH, TTependa-
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YeHi TPoTeCyaTbHUM 3aKOHOIABCTBOM». MiX TUM BiZlOMO, 1O BiAITIOBITHO /0 BUMOT
ct. 128 KIIK Ykpaiau «Ocoba, sKiit KpUMiHATGHIM TIPABOMOPYIIIEHHSIM 200 iHITHUM
CYCITiJIbHO HebOe3MeyHnM JisIHHSIM 3aBIaHO MailHOBOI Ta/abo MOpPabHOI IIKO/M,
Ma€ TMpaBo il Yac KPUMIHAJIBHOTO TTPOBA/KEHHS 10 TIOYATKY CYIOBOTO PO3TISILY
P SIBUTH YUBLIGHUL 10306 [0 TI03PI0BAHOTO, 0OBHHYBadeHOro abo 110 (hizuuHol um
IOPUANYHOI 0cOOH, SIKa 32 3aKOHOM Hece IIMBIJIbHY BiIIIOBIJa/JbHICTh 3a IIKO/LY, 3aB-
JIaHy JISTHHSMMU I1103PI0BAHOr0, 0OBUHYBAaYEHOro ab0 HEOCYIHOI 0COOM, SIKa BUMHIIA
CycIiJbHO Hebe3neure AissHHsA». ToOTO mpolecyaybHIM JOKYMEHTOM, SIKHMIl 1HIIII0€E
BiINIKOZYBAHHS MKOAU Y KPUMIHAJIBHOMY MPOBA/KEHHI, € YUBLIbHULL N10308.

Bignosizuo no cr. 5 3akony Ykpainu «IIpo cygosuii 36ip» «Iligbru momo
craTH cy10Boro 36opy»: «1. Bix criaru cymoBoro 300py Iii/1 4ac pO3rJIsiy ClipaBu
B YCIX Cy/IOBUX IHCTAHIIISIX 3BITBHAIOTHCS: ... 6) no3usaui — y cripaBax 1po BiIIKO-
JyBaHHs MaTepiaTbHUX 30UTKIB, 3aBJaHUX BHACJIOK BUMHEHHS KPUMiHATIHHOTO
ITPABOIOPYIIEHHS...».

Sk Bimomo, disuyna ocoba, SKill KPUMiHAIBHUM TIPABOMOPYIIEHHSM 200 THIINM
CYCITIJIbHO HeOe3MeTHNM JIisTHHSIM 3aBIaHO MailHOBOI Ta/ab0 MOpPaJbHOI MIKO/IH,
a TaKOXK IOpUANYHA 0c00a, SIKill KpUMiHAIBHUM MTPABOIOPYIIEHHSIM ab0 IHIIIMM CyC-
HiIbHO HeOe3MEeYHNM JiSHHAM 3aBIaHO MAlHOBOI IIKO/IM, Ta SIKa B IIOPSI/IKY, BCTAHOB-
nenomy 1M Kozekcowm, mpes’siBuiia MUBITIBHUN 11030B, HAOYBAa€ y KPUMIHATLHOMY
MTPOBA/KEHHI cTaTyCcy Uusiivbrozo nosusaua (ct. 61 KIIK Ykpaian).

[lomo momoskennst 4. 5 cr. 128 KIIK Ykpainu, sikoilo BCTaHOBJIEHO, IO SIKIIO
npoiiecyasibHi BiZIHOCUHU, 1[0 BUHUKJW Y 3B’A3KY 3 UBIJIbHUM 11o30BoM, KIIK
Ykpainu He BpeTyJIbOBaHi, 10 HUX 3acTOCOBYIOThC HOpME [IITK Ykpainu 3a ymoBwH,
110 BOHU HE CyTepedarh 3acajlaM KPUMIHAJIBHOTO CYZIOYMHCTBA, MOKHA 3a3HAUNTH
HactynHe. [Ipu TiymadeHHI HaBe/leHOT HOPMHU TpaBa JIOTIYHUM aKkIEeHT JOIiJIbHO
3po0OKTH Ha JiBA MOMEHTH:

1) wopmu KITK mosBossiiors cyOcupiapHe 3aCTOCYBaHHS HOPM IUBIJIBHOTO
MPOIeCyaJTbHOTO 3aKOHOAABcTBA y pasi, akmnio KIIK Ykpainu He BperyspboBani
npoyecyanvii gionocunu. ToOTO HEBPETYIbOBAaHUMK € MOMEHTH, MOB’sI3aHi 3 PyXOM
IUBIJIBHOTO MTO30BY, 30KpeMa, 010 MOro 3MiCTy Ta PEKBI3UTIB, Bi/IMOBH BiJl IIUBIiJIb-
HOTO MO30BY, 3MiHU [IUBIJIBHOTO TIO30BY TOIIO.

2) cybeutiapHe 3aCTOCYBaHHSI HOPM IIUBLIBHOTO TIPOIIECYATbHOTO 3aKOHOIABCTBA
y pasi, gknio KIIK Ykpainu He BperyiboBaHi 1poliecyasibHi BiIHOCUHM, /TO3BOJISI-
€ThCS, SAKIINO 1€ He CYNEPEUnTh 3aca/laM KPUMiHAJIbHOTO cytounHcTBa. CripaBistHHS
Cy/10BOTO 300Dy 3a MPEJI IBIEHHST IUBLILHOTO TI030BY Y KPUMIHAILHOMY CYJIOYHHCTBI,
sIKe TIPSIMO He TiepebadeHe KpUMiHATBHUM MPOIIECYATbHUM 3aKOHOIABCTBOM, CyTIe-
PEUYNTh HacamIepe/l TAaKUM 3acajiaM KPUMIiHAJIBHOTO TTPOBA/KEHHS, SIK 3aKOHHICTh
Ta MyOJIYHICTD.

Bucnogxu. 1liicymoByoun BUKJI/IeHe, CJIiJT YKa3aTH, 10 KPUMiHAJIbHE ITPOTieCy-
aJIbHe 3aKOHO/IABCTBO OIIEPYE MOHSTTSIM «IIPOIleCyasibHi BUTPATH» Ta He repeadadyae
TepMiHa «Cy/I0Bi BUTpaTh». llepesik mpoiecyaTbHIUX BUTPAT, IO MiCTUTBCS y cT. 118
KIIK ¥Ykpainm, € BuuepnauM. Buxoassum 3 JeKCHMKO-TpaMaTUYHOTO Ta JIOTiYHOTO
c1tocobiB TIyMadeHHs, Y KPUMiHAJIbHOMY TIPOIECi OTOTOKHEHHS JIBOX TEPMiHIB —
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«TIpollecyasibHi BUTPATU» Ta «CY/IOBI BUTPATU» — € HEKOPEKTHUM 1 JIE30PIEHTYE Tpa-
Bo3acTocoBHUKIB. Ha Bi/IMiHY Bi/l KpUMIHAIBHOTO MPOIECYATHHOTO 3aKOHO/IABCTBA
IIITK Yxpaiuu BcranosieHi cydosi sumpamu (ct. 133 IITK Ykpainn), sixi 3amesxHO
Bijl IPU3HAYEHHST OLISIOTHCS Ha Bi rpymi: 1) cyaoBuii 36ip; 2) BUTpaTH, MOB’sI3aHi
3 po3rJisioM cripaBu (110 CyTi, T1e i € nporiecyanbhi Butpatn). Hopmu 3akony Ykpa-
inn <ITpo cymoBuii 36ip» He € JKEPesIoM KPUMiHAIBHOTO IIPOIECYaJbHOIO 3aKOHO-
JIaBCTBA, OCKIIBKU He mepebadaroTh CPaBJSHHS CY0BOTO 300y 3a TIPe/l IBJCHHS
IUBIJIBHOTO TI030BY Y KPUMIHAJIBHOMY MPOBA/KEHHI Ta HE ONepPYyIOTh CIelialbHOI
KPUMIiHAJBHOK MPOIECYaTbHOIO TEPMIHOJIOTIEID, a caMe — <IMBIJIBHUN TTO30B»
«IUBLJIBHUH TI030B Y KPUMIHAJIBHOMY TTPOBA/KEHHI», <ITUBIIIBHUN TTO3UBAY» TOIIO.

[Tpu Tnymauenni nmonoxenns: 4. 5 cr. 128 KIIK Ykpainu, sKuM BCTaHOBJIEHO,
IO SKIIO TIPOIeCYasIbHI BITHOCUHU, KOTPI BUHUKJIA Y 3B’SI3KY 3 IUBIJTBHUM MTO30BOM,
KIIK Yxpainu He BperyJsiboBaHi, 10 HUX 3actocoByioTbes Hopmu LIIIK Yipainu 3a
YMOBH, IO BOHW He Cylepedarh 3acajaM KPUMiHATBbHOTO CYMOYMHCTBA», Ha HAIIl
MOTJISIT, CJTJT BUXOAUTH 3 TOTO, 110 HopMu KITK Yipainu mo3Bosisiiors cybcumiapHe
3aCTOCYBAaHHS HOPM IUBIJIbHOTO TIPOIECYaTbHOTO 3aKOHOAABCTBA y pasi, akiio KITK
VKpaiHu He BperyJiboBaHi came IpoliecyasibHi BigHocuHN. ToOTO HEBPEryIbOBaHUMMU
€ TIpollecyaJibHi NMUTAHH, TTOB’A3aH1 3 PyXOM ITUBIJIbLHOTO MO30BY, 30KpPeMa, 00
HOro 3MiCTy Ta PeKBi3UTIB, BiIMOBH BiJ] IIUBIILHOTO MO30BY a00 OO 3MiHM.
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3abe3nevyeHHst IOTPUMAHHST MI>)KHAPOJHUX /IOTOBOPIB 3 NMPAB JIOJMHHU B HIrepiliCbKux cynax:
HOBi MOKJIMBOCTI /IIsI iHTepHAaILioHaIi3amii

Y cmammi npoanarizosano npupody ma 6udu MincHapooHux 002060pis, Npoyecu ix imniemenmauii
Ha MIHCHAPOOHOMY T 6HYMPIOEPIHCABHOMY DIGHSX, GUKOHAHHS MINCHAPOOHUX Y200 HizepilicoKumu cydami,
a MAKONHC BUSHAUCHO MEXAHIZMU, SKI MONCYMb BUKOPUCIOBYSAmMuUcs 0 Ol epexmuenol peanizauii
MiNCHapoOHux 002060pi6 8i0N06I0HO 00 Hizepilicbk020 3aKOHO0AGCMEA. 3P0bieHo BUCHOBOK, W0 Hi2epilicoKi
cyOu nosummi posymimu neobxionicmv sabesnevenns 0OMpPUMants MINCHAPOOHUX 002080PI8, CMOPOHOIO
axux eucmynae Hizepis, 6 momy wucni 1 mux, sxi Hizepis, sk wien mincnapoonozo cnismosapucmed,
30006’43a1a BUKOHYBAMNU 68 MENHCAX CBOET MePUMOPIAILHOT 1OPUCOUKYIL.
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Misxcnapoonuii dozosip, no cymi, € y200010, YKIAOEHOI0 HA MINCHAPOOHOMY PI6HI Mijc depicasamu,
i cmocyemvcst 20106HUM UUHOM Gi0HOCUN Mijc Humu. Came na ochosi maxux 002060pie i 30IICHIOEMbCSL 6
OCHOBHOMY MidcHapoOHe cniepobimuuymeo. [[02060pu 6 MiNcHAPOOHOMY NPAGE MAIOMb 0006 A3K08Y CULY
i € exgisanenmom JOKyMeHma npo nepedauwy npas uu MAHa, MyHIYUNAILHOZ0 NPABa YU 3aKOHOO0ABU0Z0
axma. /lesiki 002060pu cmeopioiomsv npasose niorpynms minvku Ons Mux 0epicas, saxi € ix yuacuu-
Kamu, inwi KOOUGiKyomo 3euuaiine MiNcHapoone npaso, wo paniwe ichysano, a makoic 0esKi Cneyianvii
HOPMU, SIKI 68 KINUeBOMY NIOCYMKY NepemaopiotomvCs Ha 36UMAtine MidCHApooHe npaeso i € 0606 I3K0UMIU
0251 6cix depaicas, K, HANPUKLA0, KOHBEHUIs w000 2enouudy. Mixcnapooni epomadcvii opeanizayii inodi
maxoic moycymn yxaadamu mixc co6oio 00zosopu ma yzoou. /[02060pu € 1e aume cnpasicHim 0rceperom
MINCHAPOOHO20 NPasa, a il PoOIsMb 3HAUHULL 6HECOK Y 1020 NPOZPECUBGHULL POCUMOK.

Cmoponu, sixi 6epymv yuacmv 6 yxaadenni 002060pi6, MAOMb MONCIUGICMY 6UOOPY OYOb-AK020
3pYUN020 0I5t HUX MEeMOOY, OCKLILKU 6 MINCHAPOOHOMY NPasi 1e ichye neenoi abo 6cmarnoeienoi npoue-
Oypu Onst ypozo. Jlozo0sopu Mmoxcymv Oymu yxaadeni mixe 0epicasamit, ypaoamu, 1asam 0epicas abo
YPAOOBUMU YCMAHOBAMU, KL 3ABNCOU BUABIAIOMBCS HATLOLILUL NPUOAMHUMU T OOULILHUMU 3 YPAXYCAH-
Ham memu abo yinetl, sKi Konkpemmuuil 00206ip Mae 00Cszmu.

KmouoBi cioBa: MiskHapo/iHe TTPABO; BHYTPINIHS IOPUCAMKILIS; MEXaHI3M 3aCTOCYBAaHHS; TEPUTO-
piasbHa IOPUCAMKILISL.

Introduction. Treaties, alternatively referred to as Convention, Protocol,
Declaration, Charter, Covenant, Pact, Act, Statute, Agreement, Concordat, Modus
Vivendi, Exchange of Notes (or Letters), Process Verbal, Final Act, General Act,
Accord, Arrangement, Understanding, Compromise, Regulation, Provision and so
forth,! constitute the principal media through which international transactions
are consummated. By a simple definition, a treaty is basically an agreement at the
international forum between States and are concerned essentially with relations
between such States. International co-operation has been carried out principally
through such treaties. A treaty may be bilateral as between two States or multilateral
as involving more than two States. A contract treaty merely regulates a specific
relationship between two or more States while a law making treaty lays down rules
for a number of States.

Treaties are binding in international law and provides the equivalent of
municipal law contract, conveyance, or legislation. Some treaties create law only
for those States that are parties to them, some codify pre-existing customary
international law, and some propound rules that eventually develop into customary
international law that are binding upon all States, like the Genocide Conventions.
Public international organizations are sometimes in a position to enter into treaty
obligations.?

Treaties are not only a veritable source of international law but contribute
immensely to its progressive development. This article takes a critical look at the
nature and dimensions of international treaties, their implementation processes at both
international and domestic fora, international treaties before Nigerian Courts, and
avenues that are exploitable to foster improved implementation of international treaties
in the Nigerian context particularly as it affects international human rights treaties.

! Umozurike, U.O. (1993). Introduction to International Law. Ibadan: Spectrum Law Publishing. Pgs
17, 163.
2 Martin, A.E. ed. (2002). A Dictionary of Law, 5" Ed. Oxford: Oxford University Press. Pg 507.
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The Making and Incidents of International Treaties. Parties engaged in the
making of treaties have the option of choosing any method convenient to them as
there is no definite or prescribed procedure for doing so in international law. Treaties
may be drafted as between States, Governments, Heads of State, or governmental
departments which ever appears most suitable and expedient bearing in mind the
purpose or purposes the particular treaty is intended to accomplish.!

In spite of this, certain principles have evolved in international law in relation
to the formulation of international conventions and this concern especially the
capacity to do so. Treaties are usually negotiated by accredited representatives.
Under Article 7 of the Vienna Convention on the Law of Treaties, a Head of State,
Head of Government, or foreign minister is not required to furnish full powers before
negotiating for his State. Likewise, a head of diplomatic mission need not produce
full powers before adopting a treaty between his own State and his host State. The
same applies to a representative to an international conference or organization.?
However, any act relating to the making of a treaty by a person not authorized
as required will be without any legal effect, unless the State involved afterwards
confirms the act.> Under Article 46 of the treaty convention, a representative acting
in manifest violation of the provisions of municipal law in relation to the making of
treaties provides good cause for invalidating the treaty.

Once the capacity to negotiate a treaty is present, it remains to adopt the text,
sign and subsequently ratify the same or otherwise have it acceded or adhered to
by parties that had not signed it. Under Article 26 of the treaty convention, every
treaty in force is binding upon the parties to it and must be performed by them in
good faith. The article draws inspiration from the customary law rule of Pacta Sunt
Servanda.

Another area that has often induced controversy in the implementation of
treaties is the question of reservations.* Article 2(1)(1) of the treaty convention
defines reservation as a unilateral statement made by a state when signing, ratifying,
accepting, approving or acceding to a treaty, whereby it purports to exclude or to modify
the legal effect of certain provisions of the treaty in their application to that State. In
a general sense, where a State is satisfied with most of a treaty, but is uncomfortable
with specific provisions, it may in certain circumstances refuse to accept or be
bound by such provisions while consenting to the rest of the agreement. Some of the
salutary consequences of reservations include that States may agree to be bound by
a treaty which otherwise they might reject in its entity. In multilateral treaties, this
privilege may work to induce as many States as possible to accede to the treaty and
by doing so encourage harmony among States of widely differing social, economic,
and political systems. Contrariwise, uncontrolled reservations may frustrate the

! Shaw, M.N. (1997). International Law, 4" Ed. Cambridge: Cambridge University Press. Pg. 636.

2 Umozurike, U.O., Op. cit

3 Article 8 of the Vienna Convention on the Law of Treaties.

* See also Redgewell, C. (1993). Universality or Integrity? Some Reflections on Reservations to General
Multilateral Treaties”. 64 BYIL: pg. 245; J. K. Gamble, “Reservations to Multilateral Treaties: A Mac-
roscopic View of State Practice”, 74 AJIL, 1980. Pg 372.
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entire exercise, dislocate the purpose of the agreement and complicate relationships
among States. This problem seldom arises in bilateral treaties since a reservation by
one party may be viewed as a counter-offer requiring re-negotiation and acceptance.

A treaty enters into force when and by the procedure decided by the contracting
parties. However, in the absence of any agreement or provision on this, it becomes
operative soon after consent to be bound by the treaty has been established for all
the negotiating States.! To draw instances, the Geneva Convention on the High
Seas 1958, provide for entry into force on the thirtieth day following the deposit of
the twenty- second instrument of ratification with the United Nations Secretary-
General, while the Vienna Convention on the Law of Treaties itself came into effect
thirty days after the deposit of the thirty-fifth ratification.> By application, a treaty
does not operate retroactively unless the treaty expresses a contrary intention. By
Article 28 of the Law of Treaties, its provisions will not bind a party as regards any
facts, acts, or situations prior to that State’s acceptance of the treaty.

There are a number of circumstances upon which a contracting party may avoid
a treaty. This may include error, fraud or corruption, coercion, breach by the other
party or parties, or otherwise impossibility of performance. Article 48 of the treaty
law declares that a State may only invoke an error in a treaty as invalidating its
consent to be bound by the treaty, if the error relates to a fact or situation which
was assumed by that State to exist, but did not, at the time when the treaty was
concluded and formed an essential basis of its consent to be bound by the treaty. But
if the State knew or was in a position to know of the error, it cannot subsequently
avoid the obligation imposed upon it by the treaty by using the error as justification.
That was why the International Court of Justice rejected the argument of Thailand
in the Temple of Preah’s Case,’ that a map which was in issue contained a basic error
and as such it was not bound to observe it. Taking the circumstances into account
the court held that Thailand’s plea of error cannot be allowed as an element vitiating
consent more so as the party advancing it contributed by its own conduct to the
error, or could have avoided it.*

A State that is induced by fraud or corruption to consent to a treaty may
have such consent invalidated. This is based on Article 50 of the Law of Treaties
providing that if the expression of a State’s consent to be bound by a treaty which
has been procured through the corruption of its representative directly or indirectly
by another negotiating State, the State may invoke such corruption as invalidating
the treaty. Furthermore, coercion is an excuse for avoiding a treaty where directed
against the State or against its representatives to the negotiations. Where consent
has been obtained by coercing the representative of a State, whether by acts or
threats directed against him, it shall, in line with Article 51 of the treaty law, be

! Article 7 Vienna Convention on the Law of Treaties.

2 Shaw M. N, op cit. Pg 650.

3 Cambodia vs. Thailand, IC] Reports 1962.

4 Among other things the court felt that Thailand’s argument was not sustainable considering the
character and qualifications of the men on their negotiating team.
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without any legal effect.! If directed against a State, Article 52 provides that a treaty
is void if its conclusion has been procured by the threat or use of force in violation
of the principles of international law embodied in the charter of the United Nations.?
Again, impossibility of performance in the same way as a fundamental change in
circumstances may provide ground for revoking, withdrawing from, or suspending
a treaty.’ Equally, save with regard to humanitarian treaties such as the Genocide
Convention, 1948, the Geneva Red Cross Conventions, 1949, and their Additional
Protocols, 1977, a material breach of a treaty entitles the other parties to regard the
treaty as terminated in regard to the party that caused the breach.

Article 53 of the Vienna Convention on the Law of Treaties provides that a
treaty is void if at the time of its conclusion it conflicts with a peremptory norm
of general international law. It goes ahead to explain a peremptory norm of general
international law as a norm accepted and recognized by the international community
of States as a whole as a norm from which no derogation is permitted, and which
can be modified only by a subsequent norm of general international law having the
same character. By Article 64, if a new peremptory norm of general international
law emerges, any existing treaty, which is in conflict with that norm becomes void
and terminates.

Apart from the circumstance enumerated above, a treaty may only come to an
end in accordance with a specific provision in that treaty or otherwise at any time by
consent of all the parties after due consultation. A treaty may, of course, determine
by performance or by effluxion of time where it was time bound. The tribunal in the
Rainbow Warrior Case* held that the breach of the New Zealand — France Agreement,
1986, concerning the two captured French agents who had sunk the vessel in
harbour in New Zealand in 1985, had commenced in 1986 and run continuously
for the three years period of confinement of the agents stipulated in the agreement.
Accordingly, the period concerned had expired on 22 July 1989 which was enough
time to exculpate France from breach of its international obligations after that
date. An invalid treaty is void and requires that the parties be placed, as much as
possible to the position they would have been had the treaty not been concluded.
Furthermore, acts performed in good faith before the invalidity was invoked are not
rendered unlawful only by reason of the invalidity.’

International Treaties and Nigerian Courts. Nigeria’s Treaties (Making,
Procedure Etc.) Act of 1993 classifies treaties into three categories, namely: those
that must be enacted into law to be operative such as law-making treaties which
affect or modify existing legislation or powers of the National Assembly; those that

! First Fidelity Bank N. A. vs. Government of Antigua and Barbuda Permanent Mission (1989), 877 F 2
189, 192; 99 ILR, pgs. 126 & 130.

2 All international instruments prohibiting the threat or use of force in international relations are
pertinent here. See also Article 2(4) of the UN Charter, the Fisheries Jurisdiction Case, IC] Reports,
1973, pg. 384.

3 See for instance, The Russian Indemnity Case (1912) Hague Court Report 277.

482 ILR, pgs 499, 564 — 6; Shaw M. N. Op cit

5 Umozurike, U. O. Op cit. Pg 171.
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must be ratified such as agreements which impose financial, political, and social
obligations or have scientific or technological importance; those that deal with
mutual exchange of cultural and educational facilities and require no ratification.
The Federal Ministry of Justice is the depository of treaties and keeps a Register of
Treaties which is open for inspection on payment of a token fee.!

The fate of international treaties in Nigerian courts have generated quite some
animated controversy among writers and publicists. Nigerian courts themselves have
not helped matters as they have, when faced with opportunity, sounded discordant
voices. The reason for these differences of opinion is not far-fetched. International
law appears strange and enigmatic to some even at the Bench and those who possess
indepth understanding of it are far between among judicial officers who most of
the time are quite at home with municipal law with its simplicity and clear rules
of application. Further reason is that some members of the Bench together with
the lawyers who persuade them are prone to conservatism and view international
law with apprehension and caution, being somewhat content with the ever alluring
theories of state sovereignty.?

It is not proper to say that enforcing international treaties of whatever hue
could impinge on sovereignty and there are many arguments in support of this
position. The most important of them is that acceding to a treaty by a State has the
same import as an individual entering into a binding contract. If an individual does
not dispense of his general rights and liberties by entering into a binding contract
whether of service or of trade, then a State does not dispense of its sovereignty
merely by accession to a treaty. All that is required of both the State and the
individual is to be faithful to their commitments and obligations under the treaty
or contract as the case may be. Failure to do this amounts to breach of international
obligation or of contract and remedies are expectedly available to the other parties
who have suffered the consequence of breach. A locus classicus for the enforcement of
international treaties in Nigeria remains, to date, the case of Abacha vs. Fawehinm#’
and it is to this case we turn our attention to deepen our discourse.

Chief Gani Fawehinmi, a Lagos based Legal Practitioner was on Thursday, 30
January 1996, at about 6a.m. arrested at his residence in Ikeja without warrant. He
was first detained at the State Security Service detention centre at Shangisha, Lagos,
and subsequently at Bauchi prisons where he was held incommunicado.

On February 1, 1996, his Counsel sought and obtained Leave of the Federal
High Court, Lagos, to enforce his fundamental rights. Subsequently, on a motion on
notice he sought a number of reliefs, which included a declaration that his arrest
and detention constituted a violation of his fundamental rights guaranteed under
the 1979 Constitution and the African Charter on Human and Peoples’ Rights
(Ratification and Enforcement) Act, Cap. 10, Laws of the Federation of Nigeria,

! This Act previously came as Decree No. 16 of 1993, and provides, among other things, for treaty-
making procedure and the designation of the Federal Ministry of Justice as the depository of all
treaties entered into between the Federation and any other country.

2 Article 3(1)(a)(b)(c) of Treaties (Making Procedure, Etc) Act, 1993

3(2000) 77 LRCN 1254
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1990. The others were a mandatory Order to compel the Respondents to release the
detainee, an injunction and damages of Ten million naira. The Attorney-General
of the Federation on behalf of the other Respondents filed a notice of preliminary
objection challenging the competence of the court to entertain the action on
grounds among other things that the Federal Military Government (Supremacy and
Enforcement of Powers) Decree No.12 of 1994 and the Constitution (Suspension and
Modification) Decree No 107 of 1993 ousted the jurisdiction of the court to entertain
any civil proceedings that arise from anything done pursuant to the provisions of any
decree; further, that the court lacked the jurisdiction to entertain any action relating
to the enforcement of the provisions of Chapter IV of the 1979 Constitution and the
African Charter on Human and Peoples’ Rights (Ratification and Enforcement) Act.

The learned trial judge held that the Inspector-General of police was empowered
to issue the order with which the applicant was detained and that such detention
order having been made by the appropriate authority under the decree, could not
be legally questioned. On the effectuality of the provisions of the African Charter
on Human and Peoples’ Rights (Ratification and Enforcement) Act, he held that
Decree No 107 of 1993 represented the grundnorm of Nigeria at the material time
and that any of the provisions of the Act which are inconsistent with that decree
were void to the extent of the inconsistency. He therefore, struck out the action on
the ground that the court was incompetent to entertain it. The applicant appealed to
the Court of Appeal. In its Ruling on the status of the African Charter on Human
and Peoples’ Rights (Ratification and Enforcement) Act, all the 3 justices of the
Court of Appeal sitting were unanimous that the trial judge was in error when he
held that the African Charter contained in Cap. 10 of the Laws of the Federation of
Nigeria., 1990, was inferior to the decrees of the Federal Military Government. The
Court of Appeal in a lead judgment read by Musdapher J. C. A, further held that it
is common knowledge that no Government will be allowed to contract out by local
legislation, its international obligations and that notwithstanding the fact that Cap.
10 was promulgated by the National Assembly in 1983, it was a legislation with
international flavour and the ouster clauses contained in Decrees 107 of 1993 or No.
12 of 1994 cannot affect its operation in Nigeria. Again, that provisions of Cap. 10
of the Laws of the Federation, 1990, were provisions in a class of their own. That
while the Decree of the Federal Military Government may override other municipal
laws, they cannot oust the jurisdiction of the court whenever properly called up to
do so in relation to matters pertaining to human rights under the African Charter.
Despite this bold step, however, the Court of Appeal allowed itself to be swayed by
the arguments of the Respondents’ Counsel that the Appellant adopted a wrong
procedure for seeking relief by relying on the Fundamental Rights (Enforcement
Procedure) Rules, 1979, and consequently remitted the case back to the High Court
for retrial. Both the Applicant and Respondents appealed to the Supreme Court.
In the main appeal, the Appellants who were Respondents at the Court of Appeal
complained against those parts of the judgment of the court below that relate to
findings on the status of the African Charter on Human and Peoples’ Rights and the
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Order remitting the case to the High Court for retrial. The Respondent formerly
Appellant at the Court of Appeal appealed against parts of the decision relating to
the power of the Inspector-General of police to sign and issue a detention order,
mode of enforcement of fundamental rights under the African Charter, procedure
for tendering detention order, and immunity of the Head of State.

In its judgment delivered by Ogundare JSC, the Supreme Court unanimously
dismissed the main appeal and allowed the cross appeal by a majority of four against
three justices. The Court decided among other things that, one, by S. 12 (1) of the
1979 Constitution,' international treaty entered into by the Government of Nigeria
does not become binding until enacted into law by the National Assembly; two, that
where the treaty is enacted into law by the National Assembly as was the case with
the African Charter, it becomes binding and our courts must give effect to it like all
other laws falling within the judicial powers of the courts; three, that although the
provisions of the African Charter on Human and Peoples’ Rights (Ratification and
Enforcement) Act will prevail over any other municipal law in case of conflict on
account of its international flavour same does not make it superior to the constitution,
and that its international flavour cannot prevent the National Assembly or the
Federal Military Government from removing it from the body of our municipal laws
by simply repealing Cap. 10, nor is the validity of another statute necessarily affected
by the mere fact that it violates the African Charter or any other treaty.

All said, the Federal High court ignorantly denied itself an opportunity to
stand up for liberty and respect for human dignity, a trend that is fast growing
worldwide having support in sundry international treaties and conventions as well
as international customary law. The decision of the Court of Appeal in relation to
the status of the African Charter commendably captured the spirit of international
law. They held, rightly in our view, that the provisions of the charter are in a class of
their own and did not fall within the classification of the hierarchy of laws in Nigeria
in order of superiority. That notwithstanding the fact that Cap 10 was promulgated
by the National Assembly, it was a legislation with international flavour and the
ouster clauses contained in Decree 107 of 1993 or No. 12 of 1994 cannot affect its
operation in Nigeria. This position, gratefully, is in line with the doctrine of Pacta
Sunt Servanda and also accords with the Draft Declaration on Rights and Duties
of States, 1949, as well as the Vienna Convention on the Law of Treaties, 1969. In
concurring with the judgment, Pats-Acholonu JCA, pointed out that the tenor and
intendment of the preamble of the charter seems to vest the Act with a greater vigour
and strength than a mere Decree for it has been elevated to a higher pedestal. Again
this view accords with the monist theory, which is growing in popularity, and in the
practice of States.

However, the decision of the Supreme Court is more confounding, disparate,
and controversial. In one breath they acknowledge that the Charter gives to citizens
of member states of the Organization of African Unity rights and obligations which
rights and obligations are to be enforced by our courts, if they must have any meaning.

! The same section is re-enacted in the 1999 Constitution.
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In another, it said that the international flavour of the charter cannot prevent the
National Assembly, or the Federal Military Government from removing it from
our body of laws, ..nor also is the validity of another statute be necessarily affected
by the mere fact that it violates the African Charter or any other treaty. By express
implication, the Supreme Court gave the constitution superior powers over the
African Charter. In this judgment, the Supreme Court failed to take advantage
of the trend towards enforceability of international obligations in treaties and
charters, irrespective of domestic bottlenecks. In fact, a State party to any treaty
or convention is obligated to adjust its domestic laws to accord with effective and
unfettered implementation of those treaties or conventions.

Notwithstanding the above misadventure, it is commendable that certain aspects
of the court’s decision namely ratio 7 and ratio 8 respectively held that the ouster of
court’s jurisdiction is not a matter of course and that for the court’s jurisdiction to be
ousted it must be clearly shown that a particular action falls within the ouster clause;
again, that Cap. 10 which is the African Charter is preserved by sections 16 and 17
of Decree 107 of 1993. And by virtue of the Preambles of Decree 12 of 1994 and S.I
thereof, Cap 10 is equally preserved by the said Decree. We also find inspiring some
aspects of the dissenting judgment of Uwaifo, JSC. In ratio 16, the learned justice
admonished that where we have a treaty like the African Charter on Human and
Peoples’ Rights and similar treaties applicable to Nigeria, we must be prepared
to stand on the side of civilized societies the world over in the way we consider
and apply them. He went further to say that this will necessarily extract from the
Judiciary, so much so in a military regime, its will and resourcefulness to play its role
in the defence of liberty and justice....

Finally, while dismissing the main appeal and allowing the cross-appeal by a
narrow margin the Supreme Court laid down the following principles regarding
the African Charter namely, that the African Charter is a special genus of law in the
Nigerian legal and political system; that the charter has international flavour
and in that sense, it cannot be amended or watered down or sidetracked by
any Nigerian law; that the effect of the charter in Nigeria may be completely
obliterated by an express repeal of the African Charter on Human and
Peoples’ Rights (Ratification and Enforcement) Act.

In response to the above, we salute the Supreme Court for its pronouncement
in principles (a) and (b) which tend towards the dualist school of thought.
At any rate, however, we submit that as it relates to principle (¢) and similar
improper views expressed in the judgment, the Supreme Court betrayed a lack of
proper appreciation of international law especially with regard to its purposes,
application, and political and moral implications. Even a State that has not ratified
or domesticated the African Charter is at least bound by its underlying principles
if it must avoid obvious repercussions at the international scene. It is therefore
incorrect to assume as they did that a repeal of the African Charter on Human
and Peoples’ Rights (Ratification and Enforcement) Act would completely
obliterate the effect of the charter in Nigeria.
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Conclusion. We conclude simply that as it concerns superiority between
international and domestic laws, the present practice of States favours municipal
law in national courts and international law in international tribunals. However, as
has been pointed out, international Agreements by whatever name called are meant
to be observed and, apart from international customary law, there are a plethora of
such treaties and conventions that make it mandatory for State parties to implement
same within their jurisdictions. Furthermore, the movement is growing universally
in favour of international law even in municipal courts, which lends weight to the
strengthening of international law for the overall benefit of humankind. Nigerian
courts therefore, ought to join up with other civilized societies to effect the unfettered
implementation of our international obligations. Understandably, attention has often
been over focused on the economic provisions of the African Charter and critics
readily point out that Nigeria has not the economic capacity to implement same.
To this group, we say, firstly, that Nigeria’s economic potentials when properly
harnessed through sustainable economic and political structures, accountability in
public affairs, absence of corruption and visionary, focused, responsible and selfless
leadership could more than carry the weight of full implementation of the African
Charter; secondly, economic rights are not the only rights contained in the African
Charter, for there are civil and political rights that deserve unfettered application
in our domestic jurisdiction.
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INDONESIAN GOVERNMENT RESPONSIBILITIES AGAINST
THE STATUS OF FORMER EAST TIMOR INDEPENDENCE
FIGHTERS AT EAST NUSA TENGGARA IN HUMAN RIGHTS
PERSPECTIVE

East Timor which has now become an independent and sovereign State of Timor Leste in 2002 still
leaves humanitarian problems namely human rights violations related to the claims of former East Timor
independence fighters who still become refugees at East Nusa Tenggara (NTT) after helping the Indone-
sian government fight under their leader, Eurico Guterres since integrated with Indonesia by means of
Balibo Declaration in 1976 and hence Indonesia succeeded to make the East Timor region as the 27th
Indonesian province. The issue that arises now is about the status of former East Timor independence
fighters at NTT and the responsibility of the Indonesian government according to human rights law. This
paper aims to find out the citizenship status of former East Timor independence fighters at NTT and what
should be the responsibility of the Indonesian government toward their claims. The research method used
is normative juridical with case and human rights law approaches based on qualitative analysis.

Based on the results of the discussion, it was concluded that in the system of modern human rights
law that has been practiced by the United Nations, the Indonesian government as the duties bearer has
5 (five) obligations, namely the obligation to respect, protect, fulfill the human rights of the people,
promote human rights and punish everyone who violates human rights. Having that former East Timor
independence fighters had ever given advantage to Indonesia, the government should fulfill their human
rights claims by means of providing facilities for the former East Timor independence fighters to obtain
Indonesian citizenship status. Indonesia should also asked apologize to Timor Leste and work together to
ask United Nations Organization to abolish the 403 names of former East Timor independence fighters
from the black list of human rights serious crimes. The Indonesian government is also expected to imme-
diately give compensation to 13.000 of the former East Timor independence fighters and let their children
to become members of army, police and civil servant in Indonesia.

Keywords: responsibility; Indonesian government; former East Timor fighters; human rights.
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30608’ a3anus ypanxy IumoHesii mox0 HaJaHHA KOJMIIHIM yYaCHMKAM BillHM 3a 3BLIbHEHHS
niBaenHoi nposinmuii Cxinnoro Tumopy Hyca Tenrapa cratycy 0opiiB 3a npasa JIOAUHA

Y Cxionomy Tumopi, sxuil y 2002 p. napewmi 3000y6 nesaielcHicmsp i cmas cyéepenorn oepiica-
6010 Tumop-Jlewmi, 6ce we icnyiomo symanimapni npooemi, No8’a3ani 3 NOPYULEHHAMU NPAG JIOOUHIL.
IIpo ue sassasiomv Koruwni yuacnuxu 6opomvou 3a nesarexcnicmo Cxionozo Tumopy, ski éorosanu 6
napmu3ancokux 3azonax nio xepisnuymeom Eypixo Iymeppiwa. Oonax nicas nepexody ix nidepa na 6ix
indonesiticokux ypsdosux eiiicvk i npuednanns ¢ 1976 p. Cxionozo Tumopy 3a /lexnapauicio Banibo do
Indonesii, 6 pesyiwmami wozo 6in cmag it 27-10 NPOGIHYIEI, 6OHU SHATULIU NPUMYAOK Y npoginuii CxiOnuil
Hyca Teneapa (HTT).

Mema cmammi — 3’sicyeamu cmamyc zpomadsncmea Koauwnix 6opuie sa nesaiexcnicmo Cxionozo
Tumopy 6 HTT i ionosioanviicmv ypsdy Inoonesii sa nopyuwenns ix npas. Ipu ypomy asmop suxopucmo-
8Y6a6 HOPMAMUBHO-NPABOBUIL | NPEUEOCHMHO-NPABOBUT MemoOu 00CIIONCEHHs NPAg TOOUHU, 3ACHOBAH]
Ha sKicHomy ananisi. Y pesyivmami 3poOieHo 8UCHOBOK, W0 6 CUCMEMI CYUACHOZ0 NPasa 6 2ay3i npae
modunu, axa npaxkmuxyemvcs Opeanisayicio Q6 eonanux Hauiii, ypso Indonesii, sx nocii 30606 °s3amv y
2any3i npas moouHu, Mae UKOHAM 5 30008’°s13a1b, a came 30006 SI3aHHs NOBANCAMUL, 3AXUWAMU, QOMPUL-
mysamucsi npas modunu, 3abesneuysamu ix peanizayilo i Kapamu 6cix, Xmo Nopyuye npasa moouHu.
3 o0y na me, wo xomuwuni 6opyi 3a nesanexcnicmo Cxionozo Tumopy xoauco sucmynaiu na 60ui
Indonesii, ypso mae suxonysamu c6oi 30606 ’s13amnms w000 NPas 10OUHIL, HAOABULU M MONCIUBICIND OMPU-
mamu cmamyc iHOOHe3IticbKo20 epomadsncmea. Indonesis maxox nosunna subauumucs: neped Tumop-
Jlewmi ma cninvno ssepuymucs do Opzanizauyii O6’eonanux Hayiti 3 npoxannsm suxmouumu 403 imeni
Komuwnix 6opuyis 3a nesanexcnicmv Cxionozo Tumopy 3 CRUCKY CePUOHUX 3IOUUNIE NPOMU JIOOCMEA.
Ouixyemvcst makodxc, wo ypsio Indonesii nezaiino euniamums xomnencayiro 13000 xonuwnix 6opuis 3a
neaanexcnicmv Cxionozo Tumopy i doseoaumy ix dimsm cmamu GiicbKOBOCAYICOOBUAMIU, NOJIUCUCOKUMU
ma depacasnumu cayxcoosusmu 6 Indonesi.

Kirouosi cioBa: BignosigaibHicTs, ypsia InpoHesii; koaumni 6opui Cxigroro Tumopy; mpasa
JIOJTVHU.

Introduction. East Timor which has now become an independent and sovereign
State of Timor Leste in 2002 still leaves humanitarian problems namely human
rights violations related to the claims of former East Timor independence fighters
who still become refugees at East Nusa Tenggara (NTT) after helping the Indonesian
government fight under their leader, Eurico Guterres since integrated with Indonesia
by means of Balibo Declaration in 1976 and hence Indonesia succeeded to make the
East Timor region as the 27th Indonesian province!.

The issue that arises now is about the status of former East Timor independence
fighters at NTT and the responsibility of the Indonesian government according to
human rights law. This paper aims to find out the citizenship status of former East
Timor independence fighters at NTT and what should be the responsibility of the
Indonesian government for their claims.

Methodology. This paper aims to find out the citizenship status of former East
Timor independence fighters at NTT and what should be the responsibility of the
Indonesian government for their claims. The research method used is normative
juridical with case and human rights law approaches. Data collected from literatures
study, browsing internet as secondary data and with descriptive analysis

Former East Timor independence fighters. Eurico Guterres, a leader of former
East Timor independence fighters supported by around 13.000 people at East Nusa

! Indonesia. Department of Foreign Affairs and Department of Information. The Province of East
Timor: Development in Progress. Jakarta: Department of Information, Republic of Indonesia, 1981.
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Tenggara claims Jokowi, as the President of the government of Indonesia about
the status of former East Timor independence fighters who become refugees and
live without having legal protection. Even Eurico Guterres has been a citizenship
as Indonesian but his status is still recorded in the list of the 403 people involved
in serious human rights crimes so that he cannot go abroad even only to Timor
Leste for visiting his family there. According to Eurico, there are some claims of
former East Timor independence fighters toward the government of Indonesia.
First, political certainty of the Indonesian government in relation with citizenship
status. Second, legal certainty related to 403 people in which their names are
included in the list of serious crimes to gross human rights violations during the
1999 East Timor opinion poll. Third, claim for compensation for 13.000 East Timor
independence fighters including widows and orphans who remain loyal to the
Republic of Indonesia. Fourth, the claim for awarding a certificate of appreciation
to 13,000 East Timor independence fighters. Fifth, the Government is also asked
to provide facilities and opportunities for the sons and daughters of East Timor
independence fighters to become members of the TNI, Police, and Civil Servant or
PNS. Sixth, ask the Indonesian government to settle the assets of Indonesian citizens
left behind in the entire territory of Timor Leste and Seventh, ask the Indonesian
government to remove the bodies of Indonesian heroes who died in East Timor into
Indonesian jurisdiction®.

Human rights perspective.

Human Rights definition.

Human rights according to Law Number 39 of 1999 concerning Human Rights
is a set of rights inherent in humans as creatures of God Almighty and is a gift that
must be respected, upheld and protected by the State, Law and Government and
everyone for honor and protection of human dignity>.

Article 1 of the United Nations General Declaration of Human Rights in 1948
emphasized that: Every human being is born free and equal in his honor and rights.
They are given logic and awareness and must treat each of them in a fraternal
spirit. Based on this article, human beings have freedom from fear, freedom from
torture, freedom from slavery, for the survival of their rights of life and in the field
of economy can demand equality. But in the context of human rights there are rights
that can be limited by natural means reduced such as civil and political rights as
regulated in the International Covenant on Civil and Political Rights in 1966 and
also in the field of social and cultural economics as regulated in the International
Covenant on Economic Rights the social and cultural aspects of 1966 and the limi-
tation or reduction of these rights are usually in the form of the conditions given for
obtaining such rights, for example the right to elect and be elected to State officials
or legislative members of the people®.

! http://regional. kompas.com/read/2017/09/28 /Mantan Milisi Timor-Leste Ingin Dihapus dari
Daftar Hitam PBB.

? Undang-Undang Nomor 39 Tahun 1999 tentang Hak Asasi Manusia dan Undang-Undang Nomor 26
Tahun 2000 tentang Pengadilan Hak Asasi Manusia.

3 Isplancius, Konsep Dasar Hukum Internasional, UPT Unsoed, 2011.
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Human Rights Principles

The universal principle is that all people, in all parts of the world, no matter what
their religion, their citizens, what language, what ethnicity, regardless of their political
and anthropological identity, and regardless of their disability status, have the same
rights as humans. The undivided principle is defined as all human rights are equally
important and therefore not permitted to issue certain rights or certain categories
of rights from the division. The Equality Principle is considered a very fundamen-
tal human rights principle. Equality is interpreted as equal treatment, where in the
same situation must be treated equally, and where in different situations with little
difference treated differently. Equality is also considered an absolute prerequisite in
a democratic country while equality before the law, equality of opportunity, equality
of access to education, equality in accessing a fair trial, equality of belief and worship
in accordance with their beliefs and others are important in fulfilling human rights.
As for the principle of non discrimination occurs when everyone is treated or has an
unequal opportunity such as inequality before the law, inequality of treatment, or
education opportunity, and others. The principle of human dignity aims to ensure
that all people can live in dignity. All people must be respected, treated well, and
considered valuable. Therefore if someone has rights, that means he can live a life with
dignity. The State Responsibility Principle explains that the fulfillment, protection
and respect of human rights are the responsibility of the State. So the main actor
who is burdened with the responsibility to fulfill, protect and respect human rights
is the State through its government apparatus. This principle is written throughout
international covenants, human rights conventions and domestic regulations.

Responsibility of Indonesian Government.

Fulfillment, protection and respect for human rights are the responsibility of
the State. The main actor who is burdened with responsibility to fulfill, protect and
respect human rights is the state through its apparatus. This principle is written
throughout the international covenants and human rights conventions and national
or national regulations of a country. In Indonesia, this State obligation is explicitly
recognized in Article 8 of Law No. 39 of 1999 concerning Human Rights states that:
Protection, promotion, enforcement and fulfillment of human rights are primarily
the responsibility of the government.?

Article 71 of Law Number 39 of 1999 concerning Human Rights states that, the
Government is obliged and responsible to respect, protect, enforce and promote human
rights as regulated in this law, legislation others, and international law on human
rights accepted by the Republic of Indonesia. This principle can also be found in the
consideration of the Universal Declaration of Human Rights which reads: Member
States pledge to achieve progress in the promotion and general respect for human
rights and fundamental freedoms, through collaboration with the United Nations®.

! Ibid.

2 Eko Riyadi, Hukum Hak Asasi Manusia, Perspektif Internasional, Regional dan Nasional, PT Raja
Grafino Persada, Depok, Rajawali Pers, 2018, hal 31.

3 Universal Declaration of Human Rights 1948.
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The State of Indonesia on one side and Indonesian citizens or people on the
other side in the context of the modern legal regime which is fully facilitated by
international legal mechanisms that are technically carried out by the United
Nations categorizes Human rights into two, namely first, rights holders are indi-
viduals or groups of both citizens and non-citizens, while the duty bearer/holder is
the State. Respect for the human rights law system has a different capacity, namely
the State as duty holder/bearer while the people as rights holder. Being the duty
bearer/holder raises at least 5 (five) State obligations, namely the State is obliged
to respect people’s rights (obligation to respect), obligation to protect, obligation
to fulfill, obligation to promote human rights to the people, and the obligation to
punish a person or group of people or legal entities such as a corporation (obligation
to punish) so that a sense of justice for the people is fulfilled. Instead people have
human rights that must be respected, protected, fulfilled, given promotion / socia-
lization of human rights, and given a sense of justice by the State.!

Closing. Based on the results of the discussion, it was concluded that in the
system of modern human rights law that has been practiced by the United Nations,
the Indonesian government as the duty holder/bearer has 5 (five) obligations,
namely the obligation to respect, protect, fulfill the human rights of the people,
promote human rights and punish every one who violates human rights. Given that
former East Timor independence fighters have given advantage to Indonesia, the
government should at least fulfill their human rights claims by providing facilities.as
follows: First, there must be political certainty of the Indonesian government in rela-
tion with citizenship status. Second, legal certainty related to 403 people in which
their names are included in the list of serious crimes to gross human rights violations
during the 1999 East Timor opinion poll. Third, claim for compensation for 13,000
East Timor independence fighters including widows and orphans who remain loyal
to the Republic of Indonesia. Fourth, the claim for awarding a certificate of appre-
ciation to 13,000 East Timor independence fighters. Fifth, the Government is also
asked to provide facilities and opportunities for the sons and daughters of East Timor
independence fighters to become members of the TNI, Police, and Civil Servant or
PNS. Sixth, ask the Indonesian government to settle the assets of Indonesian citizens
left behind in the entire territory of Timor Leste and Seventh, ask the Indonesian
government to remove the bodies of Indonesian heroes who died in East Timor into
Indonesian jurisdiction. The Indonesian government is expected to immediately form
a special team to resolve the cases of citizens of former East Timor independence
fighters who are still fighting for their human rights claims at NTT.
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OTBeTCTBEHHOCTDh NMpaBuTeibcTBa MHIOHE3NH 3a npeaocTaBienre ObIBIIMM 0OpIaM 3a OCBO-
60sk7enue 103kHON mpoBuHnuu Bocrounoro Tumopa Hyca Tenrapa craryca Gopuos 3a mpasa
YyeJIoBeKa

B Bocmounom Tumope, komopwui ¢ 2002 2. naxomney, o6pein He3a6UCUMOCTID U CIMAL CYEEPEHHIM
2ocyoapcmeom Tumop-Jlewmu, 6ce ewe cyuecmeyiom 2yManumaphoie nPooIeMbl, CEA3AHHBLE C HAPYULe-
nusimu npag uenogexa. O6 amom sassnsiom Gvieuue yuacmuuxu 60pvoovl 3a nezasucumocms Bocmou-
nozo Tumopa, cpaxcasuuecs 6 napmMu3anckux ompaoax nod pyxosoocmeom ypuxo lymeppuwa. Oonarxo
nocie nepexoda ux aoepa na cmopony UHOOHESUUCKUX NPACUMENbCTNEEHHDIX BOUCK U NPUCOCOUHEHUSL 6
1976 2. Bocmounozo Tumopa no JAexnrapavuu Bamubo x Hnoonesuu, ¢ pesyivmame wezo on cmai ee 27-ii
nposunyuelt, onu nawiu yoexcuwe 6 nposunyuu Bocmounas Hyca Tenzapa (HTT).

Ienv cmamvu — viscnenue cmamyca zpaxcoancmea 6vieuux 6opuos 3a nesasucumocms Bocmou-
noeo Tumopa ¢ HTT u omsemcmeennocmu npasumenvcmsa Mundonesuu 3a napywenue ux npas. [pu
AMOM ABMOP UCNOABL3OBAL HOPMAMUGHO-NPABOBOL U NPEUCOCHMHO-NPABOBOL MemOoObl UCCAeO08ANUSL
npag ueiosexa, OCHOBAHHbIe Ha Kauecmeennom ananuse. COenan 6vl600, Umo 6 cucmeme Co8PeMeHH0z0
npasa 6 obaacmu npas uenosexa, xomopas npaxkmuxyemcs Opzanusauueii O6sedunennvix Hauuil,
npasumenvcmeo Mndonezuu xax nocumens 06a3amenvcme u 00a3annocmei 8 001acmiL npas ueio6exa
umeem 5 0043amenveme, a UMenHo 00s3amenbCmea Yeaxrcamny, 3auUuamy, coo00amy npasa ueiosexd,
obecnevusams ux OCYwecmeienue U HAKA3bIBams 6CeX, KMo Hapyulaem npasa uenioéexd. Yuumleas,
umo GvisuLe yuacmuuru 60pvovL 3a nezasucumocms Bocmounozo Tumopa xozda-mo évicmynanu na cmo-
pone Undonesuu, npasumenvbcmeo 00IiCHO BbINOIHAMY 80U 00s3ameibemsea 6 00Iacmu NPpas ueio6exd,
npedocmasus Gvieuwum bopyam 3a nesasucumocmv Bocmounozo Tumopa 6o3moxcnocmv nonyuums cma-
myc undonesuiickozo ezpaxcoancmsa. Undonesus maxoce donxcna ussunumocs neped Tumop-Jlewmu u
cosmecmno obpamumvcs 6 Opeanusayuio Obvedunennvix Hayuil ¢ npocv6oil uckmouums 403 umenu
Ovisuux 60puos 3a nesasucumocms Bocmounozo Tumopa us cnucka cepvesnvix npecmynieHull npomues
uenoseuecmea. Oxcudaemces maxdice, umo npasumenvcmeo Hnoonesuu nemeorenno eoimiamum xomnen-
cayuro 13000 Gviswux 6opuos 3a nesasucumocmsv Bocmounozo Tumopa u nossorum ux demsm cmamo
BOEHHOCYICAUUMU, NOTUYCTICKUMU U 20CYOAPCMBENHbIMU CAYICauumu 6 Hndonesuu.

KiroueBble €10Ba: OTBETCTBEHHOCTD; IPABUTENLCTBO VHpoHe3uu; ObiBume 6opibl BocTouroro
Tumopa; 1paBa yesoBeKa.

Pexomenzmosane mumryBanus: Plancius Isplancius. Indonesian government responsibilities
against the status of former East Timor independence fighters at East Nusa Tenggara in
human rights perspective. Ipo6aemu saxonnocmi. 2019. Bum. 144. C. 190-195. doi: https://doi.
org/10.21564,/2414-990x.144.159750.

Suggested Citation: Plancius Isplancius. (2019). Indonesian government responsibilities
against the status of former East Timor independence fighters at East Nusa Tenggara in human
rights perspective. Problemy zakonnosti — Problems of Legality, issue 144, 190—195. doi: https://doi.
org/10.21564,/2414-990x.144.159750.

Hadituna do pedxonezii 20.11.2018 p.

ISSN 2414-990X. Problems of legality. 2019. Issue 144 195



PEITEH3II

HOBE AKTYAABHE AOCAIAXKEHHS
MPABA KMIBCbKOI PYCI'

Hemae cymHiBiB, 10 icTOpid mpaBa SK HayKa THodajgacd 3 JOCJI/KEHHS TIpaBa
KwuiBcbkoi Pyci, a Ha yKpaiHCbKUX 3eMJISIX TiCHO TIOB’d3aHa 3 JISJIBHICTIO MEPITUX
yHiBepcutetiB: XapkiBcbkoro, Kuisebkoro Ta Onecbkoro (HoBopociiicbkoro). Came
TyT, Ha Kadeapax HOBOCTBOPEHUX YHIBEPCUTETIB, i pO3Moyaacs AisIbHICTh MEPITIX
iCTOPUKIB MTpaBa, sika PO3MIUPIOBAIACS Ta MOTINOJIIOBAIACS 3 POKAMM, TOCSTIIIN TTEB-
HUX HAyKOBUX BEPIIMH.

Tox akTyasbHOIO 1 BaKJIMBOIO BUJAETHCS HaM MoHorpadis npodecopis
O. M. TosoBka ta B. A. Ipeuenka, npucBsgdeHa orJsny AOCHiKeHb mpaBa Kuis-
cbkol Pyci, npoBe/ieHux yuyeHUMM yHiBepcuTeTiB Ha TepeHax Ykpainu y XIX — Ha
nouarky XX cr. Pob6ora Harvcana y pyciii 0puIndHoi 6iorpadicTUKK Ta I0PUANIHOT
icropiorpadii, i y nboMy ii ocobauBicTh. ABTOPH BUBYMIN Maiike TPUIISATH HAy-
KOBMX IIpallb, 1110 aJI0 3MOI'Y PO3KPUTHU BUCBITJIEHHSI BUCHUMHU JIOPEBOJIIOIIHHOTO
1epioy CTaHOBJIEHHSI OCHOBHMX rajiyseii mpasa B 100y KuiBcbkoi Pyci. [TounHaeTbest
MoHorpadis 3 BusHaueHHs poJii [leprnTchKol MKOJM iCTOPUKIB TpaBa y CTaHOB-
JIeHH1 Hayku icTopil npaBa B Pocilicbkiil iMIepii, 110 BUTJISAE JIENI0 HECIIO/iBaHo.
Yuepiire podecopu po3TSHYJIN Tle TUTAHHS B OAHIN 31 cBoix mybuikamiit 2013
POKy, a y miii MoHorpadii moraubuau cBoto aprymenraiito. [Ipore st HecmoiBa-
HICTb 3HUKAE, KOJU BUUTYeUICSA B (paKTUUHMI MaTepias, SKUM OIepyIOTb aBTOPH.
[iiicHo, /lepriTchbka icTOPUKO-TIPABOBA ITKOJIA 3irpajia BUAATHY POJib Y BIPOBA/IXKEHHI1
3axXi/IHOEBPOTIEICHKOI METOOJOTII Ta METOAUKH NOCHiKeHb. [liTkomM miTpuMyto
TBEP/UKEHHsI aBTOPiB MoHOTpadii, 10 MPaKTUIHO KOaHA podOTa iCTOpPUKA MpaBa
y XIX cr., npucBsuena jgocipkerHio npaBa Kuiebkoi Pyci, He ob6xoaunacs 6e3
IIOCHUJIAHD HA HAflBUATHIIMIOrO mpeicTaBHUKa el mkonu M. Eepca. Kpim Toro,
y neprri gecatumittss XIX cT., ynpoposxk malizke TPUIIATH POKIB, Y BITYUN3HIHUX
yHIBepCUTeTaX HAWIONYISAPHIIIMM HaBYaIbHUM MOCIOHUKOM 3 icTopii mpasa OyJia
po6ora iHmoro npexcrasHuka miei mkonn A. Peiina «OubiT uctopun Poceniickux
TOCYZIAaPCTBEHHBIX U TPAKIAHCKUX 3aKOHOBY». 3BMUYANHO, BIJIUB Ii€] KON Ha PO3-
BUTOK iCTOPUKO-TIPAaBOBOI Hayku He OyB abcommoTarM. He Bee cripuiimasiocst ampiopi,
ajie 3HAYEHHsI POOIT TPEJCTABHUKIB IIi€l KON BU3HABAJIOCS 1 IliHyBajocs. Bapro
y 3B’SI3KYy 3 IIUM TIPOIUTYBATH JYMKY II0JI0 3Ha4eHHs /[epITCchKOl KON I0PUCTIB,
BUCJIOBJIEHY YPOJKeHIleM YKpainu, BUllyckHukoM KuiBcbkoro, npodecopom Xap-
KiBchbKoro Ta Kazancpkoro yriBepcuteTiB A. I. CraniciaBcbkuM: «CripaBe/lsIUBICTh

! Perensist na monorpadiio: Tomosko O. M., I'peuenko B. A. TIpaBo KuiBcbkoi Pyci B mocmimkeHHsIx
BUEHNX YHIBepCHUTETiB Ha TepeHax Ykpainu y XIX — ma mouatky XX ct. XapkiB : KoncranTa, 2018.
472 c.
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Hoee akmyanbHe 0ocnioxeHHA npasa Kuigcokol Pyci

BUMAra€ CKasaTH, 0 /i icTOPii POCiiChKOTO 3aKOHO/ABCTBA B TEPIIi TPUIIATH
pokiB HuHiHBKOrO cTouiTTs (XIX cr. — B. €.) 3po6uu Gibliie 3a iHIIUX podecopu
[lepmTChKOTO YHIBEPCUTETY .

Pazom 3 TuM aBTOpUM CripaBeJIMBO MiIKPECTUJIN i POJIb XapKiBChKOTO YHi-
BEpCUTETY y po3poOIli 1mpobsem icTopii mpaBa. Y pe3yJsbraTi BUBUYEHHS] HAyKOBOI
giteparypu moyarky XIX cT. BOHU BUSIBHIIH, IO TIEPIIOIO MyOTiKaIli€eo, 1e BUCBIT-
JIIOBAJINCS, 30KPEMa, ICTOPUKO-IIPaBOBi mpobiemMH, crajia KHura npodecopa Xap-
kiBcbKoro yHiBepcutety [. II. Yemencpkoro «OnbIT MOBECTBOBAHUS O APEBHOCTSIX
pycbkuxy», Bujmana y 1818 p., y skiii okpecaoBanaucs nesiki iCTOPUKO-TIPABOBI
aCIIeKTH.

ABTOpY BUBYWIM KOHKPETHUIT BHECOK Y PO3POOKY JIaHOI TPOoOIeMaTHKI HaraTbox
yUYeHHX, ajie cepel] HUX 0COOMMBO CJILI BUILINTH TaKUX IIPEJACTABHUKIB iCTOPUKO-TIpa-
BoBOI Hayku, ik M. @. Bragumupcwvkuii-bynanos, M. JI. /lioBepnya, C. B. ITaxmaH,
M. 1. Jlanre. Came ix mepy Hajexarb HalpyHaaMeHTaIbHiII 1Ipalli 3 1iel mpobJie-
Matuku, omybsikoBani y XIX Ha moyarky XX cT. YueHi 3HaYHO PO3MIMPUIIN HAIIle
YSABJIEHHS TTPO POJIb X MMPABHUKIB, OCKIJIBKU /IO 1[OTO B HAYKOBIl JiTEepaTypi Hali-
yacTime 3ragysasu juine M. @. Bragumupcbkoro-bynanosa. Came O. M. TonoBky
i B. A. Tpeuenky HasmesxuTh nepina y wHam yac myouikaris mpo C. B. Tlaxmana sk
icropuka mpasa (Hapasi 3 1ti€i mpobseMu BiKe 3aXHIlleHa KaHAUAaTChKa JUCEPTAIlist).

Y penensoBaniii MoHorpadii BIiepie BUCBITIIOETHCS BHECOK 0OaraThOX 1HIMNX
npodecopiB yHIBEPCUTETIB, MPi3BUINA SKUX [0 IIHOTO Yacy OyJM MaJOBi[OMUMU
HaBiTh (paxiBIIsSIM. Waerbes npo I. II. Yenencokoro, K. II. MuxaiijioBchbKoro,
B. B. Cokanbcebkoro, O. 1. 3aroposcbkoro, I1. I1. [lutosuya, I. M. Baomendenbaa ta
Gararo inmmx. OtiHka ix posi B po3po6ii mpobiem mpasa Kuicbkoi Pyci — Ge3cym-
HiBHa 3acjiyra aBTopis MoHorpadii, i HaykoBa, i MopasbHa. /ly:xe 106pe, 10 aBTOPK
NPUCBSTUIIN I po3ais GiorpadisM THX ydeHUX, yui poOOTH BOHU JOCIIKYBAJIH.
[Tpu 11pbOMy XOuy 3ayBakKUTH, L0 1l He [IPOCTO JOBIJKU, IOYEPIHYTI 3 AOCTYITHUX
JKEpesT — aBTOPH MiAIAIIIN 10 1€l mpobaeMn TBOPYO, YTOYHUBIIK JESIKi JaHi Ta
IepeBipuBIIN iX.

[TisikoM JIOTIYHOIO € CTPYKTYpa poOOTH. ABTOPH TIOKA3aJlH, SIK BUBYAIUCS J0Pe-
BOJIIOIIHUMY BYeHUMHU OKpeMi ranysi npaBa KuiBcekoi Pyci. HaiiGinbine yBaru
OyJI0 TIPUJILJIEHO JOCIIPKEHHSIM IIMBLILHOTO Ta KPUMIHAJIBHOTO TTPaBa, TOK caMme Iii
poszinu MmoHorpadii i €, Ha HalTy JAYMKY, HAUB/JAJIIITUMA 3 TOYKU 30PY HACUYEHOCTI
MarepiajioM, apryMeHTallii Ta aBTOPCbKUX KoMeHTapiB. [LiTkoM ToiIIEMO BUCHOBOK,
1110 HalTMJIbHITIA yBara cepel pobJieM 1muBiibHOTro mpasa Kuisebkoi Pyci B poboTax
JIOPEBOJIIOIIHIX TTPO(hECOPIB MPHIIISIIACS CIIAIKOBOMY TIPaBY, 03Ik OCTaHHI Oy
mepeKoHaHi, MO PO3BUTOK JaBHbOPYCHKOTO CIAJKOBOTO IMpaBa HIOB CBOEPITHUM
IIJISIXOM, BKJIIOUaB B cebe CKIIOBI JIesKIX 3apyOiKHNUX TIPAaBOBUX cucteM (TiepemyciMm
Bi3aHTINCHKUX), /IANITYIOUN 1X /10 €THIYHUX, MOJITUYHUX 1 COIIaIbHO-eKOHOMIUHUX
peaniii Kuiscbkoi Pyci.

[MTomo KpuMiHAJIBHOTO TIPaBa, TO TYT TEXK CJIiJl TTOTOAUTUCS 3 BUCHOBKOM, IO
JIOPEBOJIIOIIIHI BUEHi CIIPaBe/JINBO MiIKPECTIOBAJN, 10 KaacudiKallis 3J0UnHiB
B Pycokiit TIpasai 3pobsieHa Ha TijgcTaBi ix 00’€KTiB, a/pke B:ke mpamgaBHs [Ipasa
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PELJEH3IT

MIiCTHTB TO/IO ITHOTO TIEBHY CUCTEMY, PO3TJISIAIOUN CIIOYATKY 3JIOYMHN TTPOTH OCO-
OucTUX IpaB: BOMBCTBO, 3aMaX Ha 37I0POB’s 1 Ha YeCTh, MOTIM 3JI0YMHKM MAaiHOBI.

ABTopu MoHOTpadii TPYHTOBHO JOCTIAUIN POJIb YHIBEPCUTETCHKUX YUCHUX
y BUBYeHHI cynounncTBa 100 Kuiscbkoi Pyci. Yueni Tiei go6u, sik 3a3HavaioTh
O. M. Tonosko Ta B. A. [peuenko, miifiim BUCHOBKY, III0 OCHOBHOIO 3aCaJ1010 Cy/10-
YMHCTBA TOTO Yacy OyB 3BUYail. SIK CTBep/KYBaIN HOPEBOIONIIHI BUeHi, 3arajbHa
dopma mporiecy B 1l 1mepioji BKJIIOYaaa TPU CTaJlil: BCTAHOBJIEHHS BiJIHOCUH CTOPIiH,
TIPOBA/KEHHS CYAy | BUKOHAHHS pimmeHHsA. J[oCTiAHUKY aam MOsSICHEHHS 1 Hama-
rajucs BU3HAYUTHU CyTh TEPMIiHIB «3aKJIWU», «3BiJ[», «TOHIHHS CHily», <«BUJOKU»,
<TIOCIIyXW», «Op/laJiiiy, X04a €IMHOI TOYKHU 30PY IO/I0 1bOTO HE MaJld, 5K, BJIACHE,
HeMae i1 il 3apas.

Aropu Monorpadii pobJIsTh CIYIIHUNA BUCHOBOK, 110 POOOTH BYEHUX YHIBEPCH-
TeTiB Ha TepeHax Ykpainu, ony6ikoBani y XIX — Ha nouarky XX CT., 3a/IUIIAIOTHCS
3aCalHUYNMU Yy iICTOPUKO-TIPaBOBill Hayi, ii dyHAameHTOM. TOX MOCTIKYIOUN
BHECOK YHIBEPCUTETCHKUX YUEHUX y CTAHOBJIEHHS Ta PO3BUTOK iCTOPUKO-TIPABOBOI
nayku, O. M. TosoBko ta B. A. I'peuenrko cami mposesn dyHpaMeHTanbHe y Gara-
ThOX ACIIEeKTaX JIOCI/PKEHHS 1 BUKOHAJN MIJISIXETHY MICii0, BIZIPOAWBIIM MaM SITh PO
HalllMX BUJATHUX ITONEPEJHUKIB Ta yYUTEiB.

Hacamkinenp xorisocst 6 BUCTIOBUTH 1 fesiKi oOaKaHHS Ta 3ayBakKeHHs. SIK Ham
BUIAETHCsT, MOHOTpadist Jmiie BUTpasia O, IKOU aBTOPYM POITJISTHYJIU JTOCIIKEHHST
nepskaBHOTO TipaBa KuiBcbkoi Pyci, TiM Oisiblie, 110 1€l acIieKT BUBYABCST TOTOYAC-
HUMK BYeHUMU, Hanpukiaag, M. @. Bragumupcbkum-bynanosum.

Ta 1e axk HisIK He TPUMEHIITYE HAyKOBOTO 3HAYeHHsT MOHOTpadii, mogBa gKoi
€ TI0/II€I0 Y ICTOPUKO-TIPABOBiil HayIli.

Pernensent

JOKTOP IOPUANYHUX HAYK, Tpodecop,

akazeMmik HarionanbHoi akazemii

IIPAaBOBUX HayK YKpaiHu B. M. €pmonace
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