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that legal doctrine has not only descriptive, but also prescriptive character (contains elements of the things
existent and the proper). Describing law, carrying out its logical or economic analysis, scholars find gaps
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IIpoBoBasi AOKTPUHA: ACTEKTHI IOHUMAHUS

Cmambvsi nocesuwena uccied08anuo npupoovl, Xapaxmephvix 0Co0eHHOCMell, CO0ePICAHUs NPABOBOLL
dokmpunvl, ee poau 8 PUOUUecKoll npaxmuke. AKMYarbHOCIb USYUEeHUS. NPABOGOT DOKMPUHbL MECHO
cesazana ¢ npobaemMoi onpedesenus. ee PoaU U SHAUEHUS 8 PA3CUMUU YKpaunckozo npasa. Coenan 6vigoo,
umo JOKmpuHa umeem ne Mmoavko OecKPUNMUSHDILL, HO U NPECKPUNMUEHbLL xapakmep (codepycum die-
Menm cywezo u 00acH020). ONuUChIeas, OCYUECMESS JOZUMECKULL UIU eKOHOMUYECKUT AHAIU3 NPasd,
YUeHble BLIAGISAIOM NPOOeivl 8 3aKOHOOAMENLCMEe, HeCOOMBEMCMEUE NPACOBLIX HOPM NPUHUUNAMU
npasa u 060CHOBLIBAIOM HEOOXOOUMOCTL YCMAHOBACHUS. / USMEHEHUS. / OMMEHbL HOPM UL UHCTIUMYMOE
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npasa. Ilpasosas 0okmpuna cywecmeyem u passusaemcs 8 cucmeme KoopouHam, Komopwie 3a0aiomcsi
nPasosuiMU MPaoUUUSIMU, MUPOBO3ZPEHUCCKUMU, KYJIOMYPHIMU, PESULUOZHBIMU OOMUHAHMAMU COUUYMA.

KmoueBble cioBa: 1paBoBasi JIOKTPUHA; IOPUMYECKAsd HAYKA; UCTOYHUK I1PaBa; IOPUANYECKOE
TOJIKOBAHME; IOPUANIECKAST MBICJID.

The work of legal doctrine is almost always value-laden.

Legal doctrine is a good example of a practice of argumentation,
pursuing knowledge of the existing law, yet in many cases leading
to a change in the law

Aleksander Peczenik

Problem setting. In the modern Ukrainian jurisprudence and practice, there is
a trend to move beyond the framework of understanding law as issued in the form
of legislation, command of the sovereign or purely as an instrument of state policy.
Law is in fact a complex set of norms, practices and ideas with closely interwoven
mental, cultural, moral, religious foundations, experience of the previous generations,
values of freedom and justice. The rejection of the prevailing in Soviet times metho-
dological monism opens the way to intellectual achievements (important both from
the theoretical and the practical point of view), involving a comprehensive study of
the complex nature of law, the specific features of its formation and development,
its role and significance in the life of society and an individual.

One of the basic ideas, actively supported and argued by many Ukrainian scho-
lars, in the most general form, can be formulated as follows: law is much more then
state law [as a certain array of existing statutes, administrative regulations, edicts,
etc., adopted by a competent authority]. A statement of a well-known Ukrainian
author M. Koziubra: «The original genesis of the law is rooted not in the state, but
in real life, in the atural, inalienable human rights; law arises not at the same time
as the state, but precedes it. Under certain social conditions it can exist without the
state and beyond the bounds of the state» [8, p. 35]. Another well-known scientist
M. Tsvik holds a similar view: «Law can arise before its officially recognized forms
have been enshrined, it can exist in unity with them and independently of them.
Human rights, case law and customary law, which have a normative nature, can act
or, in point of fact, act beyond the scope of legislative law» [12, p. 25].

Such conceptual changes in understanding law allowed to include into the sub-
ject of scientific discussion such categories as soft law, corporate law, the rule of law,
the judicial precedent, etc. What is meant here — is not just a theoretical discussion,
but the real reform of various elements of the Ukrainian legal system based on the
best models of Western democracy. However, the impact of the 70 years of actu-
ally existing socialism on the Ukrainian legal culture is still significant. We can see
that in the practice of both law practitioners and in the field of scientific research.
For example, one of the Supreme Court of Ukraine decisions stated that «doctrinal
provisions are not a source of law under Ukrainian legislation» [11]. Some scholars
propose to adopt a specific statute “On the system of sources of law of Ukraine”
that would identify modern sources of Ukrainian law, and establish the internal
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structure of the sources of law system, taking into account the main types of rela-
tions between them. In the opinion of the initiative author, this move could provide
a seamless interaction between different sources of law, eliminate difficult situations
when conflicting sources of law are used, and facilitate the process of «shifting away
from the extreme positions of legal positivism both in science and in practice» [7].
But is it really an echo (or even a revival?) of ultraformalism (“hyperpositivism”)
that dominated the Socialist Legal Tradition? An anti-formalist evolution of the
continental Western European legal culture was taking place over a long period of
time, while in Ukraine it has only just begun. This is just the beginning of a long and
hard path of changes and reforms, which brings many challenges and obstacles. The
collapse of the Soviet block prompted H. Kotz to declare solemnly that the Socialist
Legal Tradition «is dead and buried». Although he realistically acknowledged that
it will take a long time to erase its traces [13, p. v].

Rene David, exploring the role and significance of statutory law in modern
European legal systems, states that today nobody considers the law as the only
source of law and believes that a purely logical interpretation of the law can in
all cases lead to an acceptable legal solution. Although the law-making role of the
legislator is still great, law in itself is more than just a law. It is not dissolved in the
legislator’s power; law should be created by the joint efforts of all lawyers. Acts of
legislation have become the main element of perceiving law, but it does not exclude
other elements and makes sense only in conjunction with them. Acts of legislation
form a sort of skeleton of the rule of law; these skeletons come to life due to other
factors. Acts of legislations hould not be considered narrowly and textually, often
irrespective of the broader methods of their interpretation, which demonstrate the
creative role of judicial practice and legal doctrine [4, p. 89, 107]. So the question
of sources of law is not only a subject of theoretical discussions and disputes, it is of
great practical importance. In any law-governed democratic state, the main task of
the judiciary is to provide a real mechanism for the protection of human rights. At
the same time, no country has perfect legislation — it lacks certainty and clarity of
legislative norms, there are gaps and collisions in legislation, etc.

Under such conditions, it is virtually impossible to reach a reasonable and fair
judicial decision without applying other sources of law. Referring to the principles
of law, customs, fundamental human rights, legal doctrine, the judge completes the
law, modernizes it, and to some extent corrects the mistakes made by the legislators,
as well as sometimes «block» unjust laws. In this regard, it is worth looking back
at the momentous decisions of the German courts (taken in the post-war period
and in the 90 years after the unification of Germany), which directly refer to the
Radbruch’s Formula. This is a vivid example of the importance and relevance of the
legal doctrine, which, according to Rene David’s concise definition, was and remains
a «very important, living source of law» [4, p. 121].

Paper objective. The topic of the sources of law is a traditional in Ukrainian
jurisprudence and statutory law, for obvious reasons, remains the main subject of
research in this field. Recently, we can see scientific publications, which focus on the
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issues related to the clarification of nature, the role and significance of legal doctrine
as a source of law. The views on the phenomenon of legal doctrine can be found in the
works of M. Karmalita, M. Mochulska, Y. Yevgrafova, N. Parkhomenko, L. Petrova,
P. Patsurkivskyi, V. Trofimenko, but, in our opinion, they are mostly eclectic, and some-
times overly contradictory. In no case do we blame the researchers for their incompe-
tence and do not question their intellectual abilities. Existing excessive diversity of
views on legal doctrine can be explained by the complex nature of this phenomenon.

Legal doctrine, as well as legal custom, is not proclaimed or approved (although
sometimes it happens, for example, in Ancient Rome), but spreads and develops over
time. Unlike with statues, you can, as a rule, only roughly determine the moment
when the legal doctrine comes into force. Moreover, the influence of the legal doc-
trine on legislative and judicial practice is not always evident. Sometimes (this is
especially noticeable in the countries of Anglo-American law) judges are involved
in the process of creating the legal doctrine. Contemplating and summarizing their
own experience of judicial activity, they publish scientific articles and monographs,
and some of them play a significant role in the development of legal thought and
practice — doctrinal ideas, concepts, views, approaches are not always born in the
offices of university academics. According to S. Boshno, the legal doctrine refers to
those legal phenomena that have not just repeatedly changed and change their sta-
tus, but also seek to dissolve in science, judicial practice, religion, general principles
and other sources of law [2, p. 70] 1. Zelenkevich relates the legal doctrine to «the
most ancient and mysterious sources of laws [6, p. 42]. As we see it, in this case, the
authors do not exaggerate and unnecessarily dramatize the situation, as it may seem
at first glance. In the context of our study we will try to describe in general terms
the views of Ukrainian and foreign researchers on legal doctrine and to lay out our
own priorities and accents in the outlined scientific discourse.

Paper main body. The declaration of Ukraine’s independence in 1991 sig-
nificantly changed the overall situation in domestic legal science, which, evaluated
objectively, is in a state of upsurge and renaissance. There was a real opportunity
to enrich the national law with the achievements of European and world legal
thought, which is relevant in the context of European integration processes, where
Ukraine is an active participant. Today, scientists can also open the treasury of the
pre-revolutionary jurisprudence ideas (until 1917), which was scrupulously closed
and sent to the «museum of history» in Soviet times, and fruitfully use its content.
Starting from the second half of the nineteenth century, the subject of legal research
has been expanding due to the inclusion of issues related to the clarification of the
nature, role and significance of legal doctrine in the legal life of society.

The recognition of the legal doctrine as an impotant source of law, which was

”» « ”» «

defined as “scholar-made law”, “scientific law”, “the law of approved in science
opinions”, “book law”, “jurisprudence”, has become the key issue in the scientific dis-
course. The lack of a co-ordinated position in the assessment of the legal doctrine is
caused by the complexity and diversity of this phenomenon, as well as by the variety

of ideological and methodological positions of researchers, their adherence to certain
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types of legal thinking. Tt seems that a concise analysis of argumentative statements
by lawyers of that period will be interesting for both Ukrainian and foreign authors.

M. Rennenkampf (1832-1879) defending the idea of legal positivism, consi-
dered law as an expression of the will of the state and did not recognize the
scientific law as a source of law. In his opinion, scientific positions are devoid of
normativity features, formal certainty and universal necessity. The impact of science
is indirectly mediated: it affects judges, legislators solely through beliefs, scientific
explanations, and not owing to the external force of the sovereign. However, science
can and should help people — the discovery of the secrets of nature and the laws of
development of the material and spiritual world phenomena opens up opportunities
for their adaptation and change in accordance with human needs.

Professor M. Gredeskul (1865—1941) noted that the activities of judges and
legal scholars in the logical plane arevery similar — if there are legal loopholes
(inaccuracies, conflicts), they tackle such issues applying creativity. Notably, sci-
entific research and developments in the sphere of law are even more significant
than the work of judges in this area, since judges rely on the authority of legal
scholars. Often, their conclusions become a conceptual basis, ideological guidance
for judicial practice. However, scientific law becomes a source of law only when an
external authority imparts the binding force to the conclusions reached by the legal
scholars. Thus, the views of Roman lawyers became important sources of law, when
the external authority in the person of emperors gave them the right to provide
conclusions, binding on judges (jus respondendi).

A representative of the sociological direction in jurisprudence S. Dnistrjanskij
(1870-1935) argued that law arises from social ethical rules that are formed amid
public relations. There are mediators between customs (the original form of law)
and the law of the state — legal practitioners and theorists dealing with the science
of law. He stresses that the science of law is an important way of creating law.
Lawyers, summarizing and bringing existingin reality public relations to a common
standard, formulate clear and understandable legal norms, and if necessary, explain,
specify and complete them in accordance with the new requirements of social life.
In this way, thanks to the activity of lawyers, some new areas of law had arisen
long before they found a clear expression in the form of codification.

Ju. Gambarov (1850-1926) characterized jurisprudence (law, created by la-
wyers) as a specific source of law. This law consists of theory and practice, that is,
theoretical insights of law and court practice, which develop theoretical guidelines,
applying them in the real life of society. Court decisions, court practice, legal sci-
ence are forms of expressing law. Jurisprudence is a significant law-making factor,
but not a formal legal source of law. Guidelines developed by legal experts are
authoritative for lawyers themselves, but are not mandatory. The law of lawyers can
become a fully valid source of law only provided there is a norm (the instruction
of public authority), which authorizes lawyers to create mandatory regulations.
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According to A. Federov (1855—-1935), science can be considered a source of
law only conditionally: it clarifies, interprets the current law and thus contributes
to its further development, often creating — in order to fill the gaps — new legal
provisions. The latter, similar to the provisions of judicial practice, can become
the basis of the rules of customary law or legislation that are genuine (fully valid)
sources of law.

L. Petrazycki (1867-1931), the founder of the psychological theory of law,
considere dimperative and attributive emotions and experiences of subjects, that
arise on the basis of normative facts as the source of the binding force of law. Such
facts of normative nature (particular species of posistive law), which really affect
the mind and psyche of the persons, determining a certain type of behavior, except

for legislation and customary law, is also “book law”, “the law of approved in science
opinions”, communis doctorum opinio, etc.

We can state that in modern science there are different approaches to under-
standing the legal doctrine, which is defined by the «spirit» of law; ideas and views
of well-known lawyers; authoritative scientific works — monographs, scientific and
practical comments to laws and codes, etc. In our view, such approaches are not
fundamentally false, since they reveal some aspects of this phenomenon. At the same
time, they are somewhat one-sided and insufficient to reveal the nature and essence
of the complex phenomenon of legal doctrine. In our opinion, the most succinct from
this point of view is the opinion expressed by S. Alekseev: «Legal ideas penetrate
directly into the matter of law and express its features and specific characteristics,
and therefore science that concentrates these ideas, closely interacts with positive
law. This interrelation and, most importantly, interpenetration are so significant, that
in real life and in historical assessments, one or another national legal system to a
large extent appears in the form that it has in scientific developments and in the
statements of lawyers. And most importantly, this is no longer an illusion of legal
realities, but the legal reality itself, which to a large extent determines the validity of
a law, its application and judicial practice» [1, p. 617]. Therefore, the legal doctrine
contains a significant regulatory potential, which is revealed in the interpretation of
the statutes, in the settlement of so-called «hard cases», in the creation and modi-
fication of judicial precedents.

The legal doctrine is created, reproduced and developed primarily thanks to
the intellectual and creative efforts of legal scholars, who focus on the study of law
on the basis of formal dogmatic, historical and other methods, the development of
techniques and methods for its interpretation and systematization, understanding
of the accumulated legal experience and creation of <«scientific picture» of the legal
world on these grounds. The provisions of the legal doctrine are created, as a rule,
as a result of conducting fundamental research related to a deep and comprehensive
analysis of the essence, content, peculiarities of functioning and development of
state legal phenomena (legislation, judicial practice, separate branches of law) in
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certain legal systems and substantiation of rational approaches to solving the main
problems in the sphere of legal practice.

This refers to legal knowledge represented in the generalized form: legal con-
structions, notions and categories, principles, legal ideas, concepts, etc. that shape the
content of the legal doctrine, which in its turn has an objective form in terms of sci-
entific works' — monographs, scientific articles, reports, commentaries on legislation,
etc. The provisions of the legal doctrine can also be classified according to different
criteria: by the source of its origin — personified (such as the «Radbruch Formula»)
and collective, which is communis opinio doctorum; according to the distribution in
different legal order — recognized at the level of the national / supranational legal
systems, legal families; by official recognition — sanctioned by public authorities and
embodied in positive law and officially unrecognized.

The legal doctrine in some way describes legal concepts, rules, principles (or
some areas of law — Patent law, Tax law, Tort law, Privacy law, Labour law, Family
law, etc.) and explains why they exist in society. This explanation can be histori-
cal, sociological, psychological, economic, etc. [the rule exists because it complies
with traditions, social economic realities, moral principles of society] or it can rely
on the internal logic of the law system structure. In the latter case, the validity of
the legal norm is explained by the existence of another legal rule or legal principle,
which brought it forth.

At the same time, the legal doctrine is not a «photographic representation» of
the current law. Describing law, carrying out its logical or economic analysis, lawyers
find gaps in legislation, desuetude of the legal norms, their non-compliance with the
principles of law, etc., and prove the need to establish / change / abolish legal rules.
As S. Maksimov rightly points out, description is the main method of the legal doc-
trine, although sometimes it applies methods of explanation and justification, which
are not commonly inherent in it. Although lawyers to a certain extent distinguish
between the purely logical analysis of law and substantiated recommendations to
the legislator (what the law should be like), it is difficult to distinguish them in
reality. By describing and explaining the law, scientists change it through the legal
doctrine [10, p. 36]. A. Peczenik noted: «By production of general and defeasible
theories, legal doctrine aims to present the law as a coherent net of principles, rules,
meta-rules, and exceptions, at different levels of abstraction, connected by support
relations. The argumentation used to achieve coherence involves not only description
and logic but also evaluative (normative) steps» [14, p. 75]. Thus, the legal doctrine
is both descriptive and normative (and not just one of those), that is, it has cognitive
and normative functions; if by the normative terms we mean the creation of ideal
models for legal reality and its change.

Therefore, the legal doctrine has not only descriptive, but also prescriptive cha-
racter [contains elements of the things existent and the proper], because it contains

! A. Peczenik noted that legal doctrine in Continental European Law (scientia iuris, Rechtswissenschaft,
Rechtdogmatik, “doctrine of law”, legal dogmatics) consists of professional legal writings, e.g.,
handbooks, monographs, etc., whose task is to systematize and interpret valid law [14, p. 75].
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the vision of the law as it should be, that is, its imaginary ideal image, justifies the
necessity and expediency of consolidating the norms of law, the formation of new
branches and institutions of law, their improvement or reform. An important com-
ponent of the legal doctrine is the evaluation and forecasting component, which
contains recommendational and orientational in their nature provisions, and is the
result of a critical analysis of the practice of law-making. This makes the legal doc-
trine a significant factor in the formation of law and enables it to actively influence
various components of the legal system, including the definition of the meaning and
ideological orientation of legislation.

The creation of a legal doctrine, development of its specific provisions, is directly
related to the interpretation of legal texts as well as comprehension and understan-
ding of the content of the legal requirements enshrined therein. In fact, any doc-
trinal study includes the analysis and interpretation of legislation, court decisions,
international legal instruments, etc. Often, such intellectual activity is not limited
to the literal interpretation of legislative norms and is aimed at highlighting certain
topical issues in the field of law from the standpoint of unwritten principles of law,
values, interests, fundamental human rights, etc.

Legislative norms reach up to judges through the «sieve» of lawyers’ interpre-
tive activities, who, not only in the language of available and understandable terms,
find out and bring to the reader the contents of legal regulations. If necessary, they
complement, refine, «clean» them from various defects — contradictions, ambigui-
ties or vagueness of wording in legal acts, etc. The doctrinal interpretation of legal
norms and their results are inseparable from argumentative practices, and the legal
doctrine itself is an argumentative discipline — there are certain arguments which
are supported by the legal community in the basis of any provisions of the legal
doctrine.

The doctrinal interpretation of legal norms and their results are inseparable
from argumentative practices, and the legal doctrine itself is an argumentative disci-
pline — there are certain arguments which are supported by the legal community in
the basis of any provisions of the legal doctrine. Mark Van Hoecke noted that from
the Middle-Ages until the seventeenth century legal doctrine has developed as an
argumentative discipline, which determined what kind of arguments were acceptable
in which cases, with whole catalogues of arguments. Actually, interpretation and
argumentation cannot be separated from each other, both in legal doctrine and in
legal practice. Each text interpretation needs arguments when diverging interpreta-
tions could reasonably be sustained, and a legal argumentation will almost always be
based on interpreted texts. So, legal doctrine and legal practice are both hermeneutic
and argumentative, but interpretation and argumentation appear to be roughly two
sides of the same activity, in which interpretation is the goal and argumentation the
means for sustaining that interpretation [16, p. 5]. When judges use certain doctrinal
constructions in their decisions, they agree with the relevant arguments. Even if the
latter are not explicitly mentioned in the text of the court decision, they implicitly
become part of the court legal position.
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Since the legal doctrine appeared in the legal life of society, its main task has
been the interpretation of legal texts — legislative acts, court decisions, etc. Their
existence is a prerequisite for the existence of a doctrine [no special legal texts —
no legal doctrine]'. As noted by foreign authors, the work of legal doctrine in the
French historical tradition (and in general in European) is in one way or another
related to the interpretation of written law. Faced with its various sources, coordi-
nating and systematizing them, the doctrine contributed to the creation of a holistic
legal order and thus paved the way for future codifications [15, p. 17].

The formation and development of the legal doctrine is influenced by external
and internal factors. The latter are related to the internal «mechanisms» of the legal
science development. These are unresolved scientific problems that give rise to scien-
tific discussions, scientific polemics, and the confrontation between different metho-
dological approaches (the struggle between realism and nominalism, materialism and
idealism, legal positivism and natural law theory, etc.). External factors (integration
and globalization processes, formation of the information society, environmental
problems, etc.) are rooted in the natural and social environments that are characte-
rized by constant volatility. Such changes give rise to new values, the restructuring
of the hierarchy of values, and the emergence of new rules of coexistence of people.
The need for their crystallization, harmonization, conceptual formalization, in fact,
necessitates scientific research, development of specific proposals and recommenda-
tions for improving legal regulation of relations, etc.

The process of developing a legal doctrine is long and multi-stage and begins,
as a rule, with the nomination and substantiation of the original author’s views on
certain phenomena of legal reality or approaches to solving pressing problems of legal
practice. In the course of scientific discussion, which can last for years and continue
on the pages of journals, scientific conferences, round tables, etc., scientific ideas and
theories are improved and conceptialized, and also the optimal ways and mechanisms
of their implementation in the state legal practice are developed.

This may lead to the development of a new direction in legal thought or
establishment of a scientific law school. Therefore, the legal doctrine — it’s not just
a set of views of individual lawyers, but to a certain extent the product of their
joint intellectual creativity. As a result, an integral, conceptually and methodologi-
cally, logically consistent knowledge of law, its branches and institutions, which
is to some extent reduced to an internally consistent core, is created. Due to its
proper argumentation, logic (systematicity, completeness, consistency), compliance
with the social cultural context, it receives recognition and support of the legal
community.

! Mark Van Hoecke comes to a conclusion that legal scholars are often interpreting texts and arguing
about a choice among diverging interpretations. In this way, legal doctrine is a hermeneutic discipline,
in the same way as is, for example, the study of literature, or to a somewhat lesser extent, history. In
a hermeneutic discipline, texts and documents are the main research object and their interpretation,
according to standard methods, is the main activity of the researcher. This is clearly the case with
legal doctrine [16, p. 4].
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A similar approach to understanding the nature and features of the legal doctrine
can be found in the writings of modern Ukrainian scholars. For example, V. Kolisnyk
characterizes the constitutional doctrine as a set of ideas, provisions, scientific views
and theoretical generalizations, established and recognized by the scientific com-
munity, which together comprise a logically completed and internally agreed vision,
understanding and explanation of the essence, features, main characteristics and pat-
terns (or trends) of development of a certain constitutional and legal phenomenon.
Usually a doctrine consists of a rather complex and extensive system of interrelated
ideas, provisions, theses, conclusions and generalizations [9, p. 208].

The legal doctrine (as a resume or result of doctrinal legal research) has a
stable, conservative character. If a particular scientific idea (a provision) has
become an integral part of the legal doctrine, then, as a rule, it does not change
over a long period of time — it may take more than a decade before it is changed or
finally rejected. However, this does not mean that the legal doctrine is completely
unchangeable. Csaba Varga, pointing to the relative constancy of the doctrine,
notices its open texture, because it has the potential that «this could also have
been different», even if it has not happened or it can not become something else.
However, for the same reason, and this is another pole of the double nature of the
doctrine, at any time it states that it is final and ultimate (self-commissioning)
in its certain state, although it is likely to open already on the next day or be
unchangeable forever [3, p. 102].

Y. Yevgrafova emphasizes that the doctrine is not necessarily driven by the
nature of the legal culture of society, but is an autonomous, self-sufficient phenom-
enon whose action and influence are not limited by the time and borders of national
states. Such are the long-standing doctrines of natural law, national sovereignty,
social contract, etc. In fact, equating doctrine and legal science, Y. Yevgrafova indi-
cates that it is one of important social institutions, which plays a significant role in
the life of society and the state, in particular, in state-building, the improvement of
the modern system of national legislation, law-enforcement activity, the formation
of a legal culture of citizens, etc. Scientifically grounded conclusions and suggestions
should form the basis for the development of nation-wide concepts and programs of
social economic development of Ukraine [5, p. 55].

But can the relevant concepts of natural law, national sovereignty, separation
of powers, etc. become an integral part of the system of national law without their
creative interpretation in accordance with the national historical, economic, social
cultural peculiarities, specificity of the legal culture of Ukrainian society? Can we
possibly directly include T. Hobbes, J. Locke, S.-L. Montesquieu’s treatises to the
programs of social economic development of Ukraine? It is expedient to have a fairly
flexible understanding of the concept of separation of powers, national sovereignty
and mechanisms for their implementation, which results from the inadmissibility of
the dogmatic interpretation of this scheme for once and for all, as well as the pos-
sibility of completing these concepts with new elements that match modern realities.
Obviously, the basic ideas and principles formulated by the outstanding figures of the
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past, their followers and like-minded people, are specified and updated by modern
lawyers. The latter develop the legal doctrine, which, in our opinion, is a cultural
and historical phenomenon — it embodies the interests, needs, values and traditions
existing in a certain society translated into the legal language.

Conclusions of the research. The legal doctrine exists and develops in the
system of coordinates, which are set by traditions, ideological, cultural, religious
keynotes of society. They largely determine the content of the legal doctrine, which
implicitly has a specific axiological burden. Correlation with the existing social cul-
tural reality is an essential feature of the legal doctrine.

The proposed understanding provides an opportunity to separate the doctrine
from the philosophy of law, which reveals the general idea of law. The results of
philosophical and legal quests in the form of doctrines, philosophical and legal con-
cepts are mainly universal, invariant in historical and cultural terms. The connection
between legal doctrine and the philosophy of law lies in the fact that any doctrinal
study is based on the idea of the nature of law. In relation to the legal doctrine, the
philosophy of law is on the meta-level and defines its ontological and epistemologi-
cal foundations.

It must be admitted that legal academics do not have a «monopoly» on the
creation of a legal doctrine. So, a significant contribution to the development of the
American legal doctrine was made by O. Holmes, B. Cardozo etc. They conceptual-
ized and generalized their own experience of judicial activity in a series of articles
and books that substantiated their views, ideas, principles which were supported
and recognized far beyond the boundaries of the American continent. While in the
continental law a legal dictionary is created by legal scholars, the language of the
English law is created predominantly by judges — original legal constructions are
the result of the judicial decisions incertain categories of cases. These constructions
are not static — they are refined, adjusted, filled with new content by joint efforts
of both judges and legal scdolars. Therewith, judges use persuasive legal provisions
developed by legal scholars. At the same time, the latter, analyzing legislation, judi-
cial practice, international legal documents, formulate new findings and proposals
that, under certain conditions, may change the legal doctrine. As rightly stated by
Csaba Varga, the doctrine, on the one hand, fulfills the promise of completeness, and
on the other hand, it always has a transient character, because at any moment it is
only in the state of development [3, p. 102].
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IIpaBoBa HOKTpPHHA: ACEKTH PO3YMiHHSs

Cmamms npucesuena 0oCaioxcen o npupoou, 0cobiusocmeli, 3micmy npasogoi dokmpunu, ii poui
6 10pudUUNill. npakmuyi. AKMyaiouicms eusUents NPagosoi QOKMPUNHY MicHO No6’sa3ana 3 npoodIeMOI0
suUsHauenns i poai i sHauenns. y poseumxy eimuusnsnozo npasa. Oony iz 6asosux ideil, wo aAKMUEHO
NIOMPUMYEMBC MA AP2YMEHINYEMBCA CYUACHUMU GUEHUMU, Y NAU3AANOHIUINL (DopMi MOKCHA CPHOp-
MYJI0BAMU MAKUM YUHOM: NPAso — ue dewo Oiivule, Hide 3axornodascmeo. laxi xonuenmyanvii 3minu
Y POYMIHHT NPasa d0360aUNU GKIIOUUMU 00 NPeOMema HayKkosozo 0620860peHHs MAKi Kamezopii, K M saKe
npaso, NPpUNLUNIL NPAsa, 6EPXOGEHCME0 npasd, cydosuii npeyedenm ma in. Hoemvca ne minvku npo
meopemuuni OUckycii, a i npo peaivie PePopMyeants PISHUX eleMenmis yKpaincokoi npasoeoi cuc-
memu na 6asi Kpawux 63ipyie saxionoi demoxpamii. Ilpozonowenns nesarexcnocmi Yepainu y 1991 poyi
ICOMNO SMIHUO 3a2a1bHY CUMYAUII0 Y GIMUUSHANIT NPAGHUYIL HAYUl, WO, OUiHIOIUU 00 €KMUBHO,
nepebysac y cmami niOHeceHHs, peHecancy. 3’s6Ulach PeaivHa MONCIUGICMYy 30azamumu HAUiOHALbHE
npaso 3006ymramu €BPONEUCcHKOL i c8imosol 10puduunol OymKu, Wo € aKmyaivHum 6 KOHMeKCmi €6Po-
iHmezpayitinux npouecis, aKMueHUM Yuachukom sxux ¢ Ykpaina. Oonum 3 maxux 3006ymxie € pyx 0o
BUSHANHA NPABOBOT DOKMPUNU K YUHHUKA, W0 GIOUYMHO 6NAUBAE HA HOPMOMBOPYY, NPABO3ACMOCOBHY,
npasomaymauny Oisivricms. Y npasosiil, 0eMoKpamuynii 0epicagi 20106HUM 3AB0AHHIM CYOOBUX Opea-
Hi6 € peanvie 3ab6e3neuents ehexmueHoz0 Mexanismy saxucmy npae modunu. Bodnouac saxonodascmso
6yov-axoi kpainu ne ¢ dockonanum. Ilpu nedocmamuii wimxocmi 3axonodasuux nopm (8idcymuocmi
SICHOT, MOUNOI, 3PO3YMINLOL MOBU HOPMAMUBHUX AKMIB, POSNAUBUACOCMI DOPMYII08aNL, HALBHOCMI Y
3aKoH00aBcmei NPozaiu, KOII3ii MOw0) GUHECEHHS PO3YMHOZ0, CNPABEONUBO20, HALENCHUM YUHOM AP2Y-
MEHMOBan020 cyo008020 piwienis 6€3 GUKOPUCTIAHHS THIUUX OXcepel NPasa € Qaxmuuto HEMOICIUCUM.
3eepmarouucy 0o npunuuNie npasa, NPAGOBUX 36UUAI6, NPAs JOUHU, NPABoEoT QOKMpPUHU, cyddi <000y -
008Y10Mb> NPAgo, YOOCKOHALIOIOMY 11020, i MAK Y NEGHOMY CEHCI BUNPABISIOMbCS NOMUIKU 3AKOHO0ABUSL,
i100i npununsouu il Hecnpasedrusux 3axonie. Moicna Koncmamysamu, wWo y cCyuachii Hayyl ichyomo
pisni nidxo0u 00 Po3yminis npasosoi OKMPuHL, KA BUSHAUAEMCI K <OYyX» npasa; idei ma nozisiou
SHAHUX NPABHUKIG; AGMOPUMEMHI HAYK0BI NPayi — MOHOZPAQil, HAYKOBO-NPAKMUUNI KOMEHMAPI 3aKOHI8
i Kodexcie mowo. Ha naw nozisd, maxi nioxoou ne € npunyunoso nOMUIKOGUMU, NO3ASK DOSKPUBAIOMb
oKkpemi acnekmu up0zo seuuya. Boonouac eonu dewyo 001obiuni ma nedocmamui 0nst po3KpUmMmsi nPUpoou
ma cymnocmi ckiaoH0z0 (peHoMeny npasosoi OOKMPUHU.

IIpasosa dokmpuna cmeopioemvcs, 8i0MBOPIOEMBCS, PO3BUBAEMbCSL NEPe00sCiM 3a80sKU iHme-
JIEKMYATLHO-MEOPUUM 3YCUTIAM NPABOIHABUIB, OCHOBHUM 3MICMOM OISILHOCMI SKUX € 00CHiONCeHHs
npasa 3a 00NomMoz010 GHOPMALLHO-00ZMAMUUN0Z0, ICMOPUUHOZO MA THILUX Memo0is, Po3poOKa NPuLio-
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Mig ma cnocobie 11020 MAYMadenns i CUCTeMAMU3AYil, OCMUCICHH HAKONUYEHOZ0 NPAso6ozo 00C6idy
i cmeopenns Ha 0CHOBI Ub020 <HAYKOBOI Kapmunus» npasosozo ceimy. Ilonoicenis npasosoi doxmpunu
CMBOPIOEMBCSL, K NPABUNO, 8 Pe3yIbmami nposedeHs PYHOAMEeHMATvHUX HAYKOBUX 00CIIONCEHD, U0
noe’sszamni 3 eAUOOKUM Ma 6CeOMMNUM AHALIZ0M CYMHOCIE, 3MICMY, 0COOAUBOCMEN PYHKUIONYBaANHS | PO3-
BUMKY 0epiHcaABHO-NPABOBUX s8UW (3AKOHO0ABCMBA, CYO060T NPAKMUKU, OKPEMUX 2aTYy3ell npasa) 6 nes-
HUX NPABOBUX CUCTNEMAX MA 0OTPYHMYBAHHAM PAUIOHATOHUX Ni0X00i8 00 BUPIEHH OCHOBHUX NPOOLeM
6 cpepi 1w0puduunoi npaxmuxu. Hoemwvcs npo eidobpasceni 6 ysazanvrenii Gpopmi w0puduuni snanus:
10puUdUUHi KOHCMPYKYiT, nOHImms i Kamezopii, npunuunu, npasosoi ioei, Konuenyii ma iu., ki ymeo-
PI0IOMb 3MICMOBY uacmuiy npagosoi JOKMpunu, wo Mae 00 eKmusosany Gopmy y euzindl HAYKOBUX
npayb — monozpapiil, naykosux cmameil, 0onosidetl, KOMeHMapie 3aKkoHOOA6CMEa Mow. 3 MoMeHmy
BUHUKHEHHS Y NPABOGOMY JHCUMMIE CYCNITCMEA NPAasoeoi QOKMPUHU ii OCHOBHUM 3A60AHHAM € THmepnpe-
mauyis npasosux mexcmis (3axonodasuux axmie, cydosux piwenv ma in.). Ix nasenicmo ¢ neobxionoio
YMOBO0I0 icCHYBanHs QOKMPUNHU [HEMAE CREYIaNbHUX NPABOGUX MEKCMI8 — HeMAE NPasosoi 0oKmpuHiL].
Dopmysarrs npasosoi QOKMPUHIL, CMEOPEHHS OKPEMUX i NOL0NCeHb 6e3nocepedvbo noe’si3ano 3 inmep-
npemayielo npagosux mMexcmis ma OCMUCIEHHSM, YPOIYMIHHAM 3MICIY 3aKPINIEHUX 8 HUX 10puouy-
nux npunucie. axmuuno 6ydv-saxe dokmpunaivie OCIONCCHHS GKIIOUAE AHANI3 MA THMEPNPEMayiio
3akonodascmea, cydosux piulens, MINCHAPOOHO-NPasosux dokymenmis ma in. Yacmo maxa inmenexmy-
amvna disiviicms He 3600umvcsi 00 OYKBAILHO20 MAYMAUEHHS 3AKOHOOAGUUX HOPM | CIPAMOBAHA A
BUCBIMNCHNS NEBHUX AKMYATLHUX NUMAHD Y UYApUuHi npasa 3 no3uuitl Henucanux npUHYyUNie npasd, uit-
Hocmetl, iHmepecie, 0CHOBONOLONCHUX NPAd JOOUHU MOU0. 3POOIEHO BUCHOBOK, WO NPABOBA JOKMPUIA
Ma€ He Minvku OeCKpUNMUGHULL, a MAKONC NPECKPUNMUSHUL Xapaxmep (MiCmumy eiemenm cyujoeo i
nanexcrozo). Onucyiouu, 30HCHI0I0UU J0ZIMHUT 00 eKOHOMIMNULL AHANI3 NPAsA, 10PUCTIU GUSBILIIOND
npozanuy 6 3aKoHO0ABCMEI, 3ACMAaPiIicmy HOPM NPAsd, ix HegionoGIOHICMb NPUHLUNAM NPAsa Moo i
00800simb HeobXiOnicmy 6cmanosienis / sminu / CKACYBAHHS 10PUOUMHUX HOPM YUl THCIMUMYMIE NPasd.
IIpasosa doxmpuna icHye ma po3susacmvcs 6 cucmemi KoopouHam, siKi 3a0armocs NPasoOSUMU Mpa-
Quyiamu, ceimMoziAOHUMU, KYJbMYypPHUMU, periziinumu dominanmamu coyiymy. Kopensuis 3 icuyrouoro
COUIOKYIbMYPHOIO PEATbHICMIO € ICMOMHOI0 03HAKOW Npasosoi doxmpuiu. Taxui nioxio dae moxnciu-
eicmo giomencysamu dokmpuny 6i0 Qinocodii npasa, axa posxkpusae 3azaiviy ideto npasa. Pesyrvmamu
Pinocopcvrko-npasosux nowykie y euzindi 6uenn, QilocoPCLKO-NPABOBUX KOHYENMIG € YHIBePCATLHUMIL,
ineapianmuumu 8 iCmopuKo-KyIbmypHomy eionowenti. 36’s30K npasosoi dokmpunu ma pirocogii npasa
noasizae y momy, wo Oyov-sxe dokmpunarvie 00CIONCEHH CRUPAEMbCS HA YABIEHHS. NPO NPUPOy
npasa. Io sidnowennio 0o npasosoi doxmpunu Qinocois npasa 3HAxXoOUMsvCs Ha MEMapieui i GU3HAYAE
i OHMON0ZIUHT MA eNniCMeMOoN02IUHI OCHOBU.

KmiouoBi cioBa: mpaBoBa JIOKTPHHA; IOPUANTHA HAYKA; [PKEPEsO 1PaBa; IOPUIMIHE TIyMaueHHS;
IOPU/IMYHA JIyMKa.
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Iocmanoexa npodaemu. Po3BUTOK MPABOBOI CUCTEMHU YKPaiHU TPaJUIiHHO
€ TIPIOPUTETHUM HAIPSIMKOM JIOCJII/IPKEHb CyYacHOI HAyKu Teopii /ilep:KaBu i Mpasa.
Teresa IpaBOBOI CUCTEMK HE MOKE BiOyBaTHCh 1103a TpaHchOpMaIlisiMU Ta 3MiHAMU
Ha piBHI ii okpeMux erxeMmeHTiB. CrcTemMa TpaBa € PETYJITUBHUM SIPOM MTPABOBOI
cucreMu, 10 GOPMYEThCst, 6a3ylOUYNCh HA TPABOBIN i/1€0JI0Tii MEBHOT Jep/KaBy i
OJTHOYACHO BUCTYIAI0YM HOPMATUBHOIO OCHOBOIO MOBe/IiHKY Y cdepi mpasa. [liamek-
THKA KOMIOHEHTIB MPABOBOI PeaTbHOCTI BiOYBAETHCS 32 PAXyHOK BiIOUTTS iX Y CBi-
JIOMOCTI JIIOINHU Ta BTIJIEHHS Yepe3 JaHUii 11poliec B iHIINX I0PUANYHUX (DeHOMeHax.
Aute BogHOUAC He ¢ abcTparyBaTHCh Bijl TeHEPaTUBHOL POJIi IPABOBOI CBIZIOMOCTI
I1[0/I0 KOMITOHEHTHOTO CKJIajly [PaBOBOI CHCTEMH, 1110 B TIOAAJIBIIOMY i 3a0e3neuye ii
inTerpyBaHHg. [croTHUM (hakTOPOM, KU MIJIBUIILYE TEOPETUUHY aKTyaJbHICTh JIaHO1
TEMH, € Te, [0 OCHOBHA yBara Ha TEOPETHUYHOMY PiBHI 31€0iIbIIOr0 IPUALISIACH
HOPMATUBHIN CKIQIOBI MPABOBOI CUCTEMH, IO JIETO MITYYHO BiZICYBAJIO MUATAHHS,
MOB’g3aHi 3 PO3BUTKOM ITPaBOCBIZIOMOCTI, Ha JAPYTUH TIJIaH. YTiM, IpaKTUKA Tpa-
BOTBOPYMX IPOIIECIB B YKpaiHi j0Besia MOTpedy y CreliaTbHuX IOPUANTHUX JTOCITi-
JUKEHHSIX TTUTaHb B3AEMO3B'SI3KY MiXK IMHAMIKOIO TTPABOBOI CBiZIOMOCTI Ta PO3BUTKOM
MPaBOBOI CUCTEMU B I[iJIOMY.

Peanizartis mpaBoBUX HOPM Ta ITi/IBUIIEHHST e(heKTUBHOCTI MPaBOBOTO PETYJIIO-
BaHHS 3yMOBJIIOIOTD TIOTPe0y Y BUBYEHHI BCIX YMHHUKIB, SIKi CIIPUSIOTH HOPMAJTLHOMY
PO3BUTKY MPABOBOTO KUTTS CYCILJIBCTBA Ta MPABOBUX BifHOCUH. OMHUM 3 HUX €
MPaBOBA CBIZIOMICTh, OCKIJTBKU TaK caMo, SIK (PyHKITIOHYBaHHS MPABOBOI CHCTEMU
HeMOsKJInBe 6e3 cy0’eKTiB IpaBa, Tak i iCHYBaHHSI caMKX Cy0'€KTiB TpaBa He MOKHA
VSIBUTH BiIOKpeMJIEHO BiJl TPaBOBOi cBijoMocTi. /locuts 4acTo HemieBicTh Ta Heedek-
THUBHICTb ITPABOBOTO PETYJIIOBAHHS MOSICHIOIOTHCS HE JIUIIe HU3bKUM PiBHEM YMHHUX
HOPMaTHBHO-TIPABOBUX aKTiB, a M (PaKTOPOM BiZITOPrHEHHS MPABOBOIO CBIJIOMICTIO
CYCIIJIbCTBA JJAHUX MTPABOBUX HOPM a00 IILJINX MPABOBUX IHCTUTYTIB.

Memoto 11i€i cTATTi € JOCJI/PKEHHST 3 TEOPETUKO-TIPABOBUX TMO3UIIN 3MiCTy
TIOHATTS Ta aHAI3 B3aEMO3B’SI3KIB MPABOBOI CBIZIOMOCTI Ta TIPAaBOBOI CUCTEMU Y BEK-
TOPi €BPOIHTErpaIlilHUX POIeciB B YKpaiHi.

Ananiz ocmannix docaioxcensv i nyoaikauiv. JlocrimxkenHsam npobie-
MaTHKM JaHoi HaykoBoi crarti 3aiimainucs: C. C. Anekcees (S. S. Aleksieiev),
I1. TI. Bapaunos (P. P. Baranov), B. JI. Bacumses (V. L. Vasyliev), B. B. Komeii-
yukoB (V. V. Kopeichykov), B. M. Kopo6ka (V M. Korobka), B. B. Jlazapes
(V. V. Lazariev), O. B. Masbko (O. V. Malko), M. H. Mapuenko (M. N. Marchenko),
M. I. Marysos (M. I. Matuzov), B. B. ITamyria (V. V. Pashutin), I1. M. Pa6u-
Hosuu (P. M. Rabynovych), B. II. Campaukos (V. P. Salnykov), O. ®. CkakyHn
(O. F. Skakun), C. C. Ciusxa (S. S. Slyvka), C. P. Cranik (S. R. Stanik), B. I. Tem-
genko (V. I. Temchenko) ta inmi. Bogrouac HaykoBux mpaiib, siki 6 pO3KpuUBaIn
3rajJlati BUlIlle KaTeropii SIK B3aEMO3AJICKHI, MalizKe He CIIOCTePIraeThCsl.

Buxnao ocnoenozo mamepiany. I1paBoBa CBiZIOMICTh TOCTIKYETHCS SIK KaTe-
ropisi TPaBO3HABCTBA, 1110 3HAXOJUTHCS Y HEPO3PUBHOMY 3B’S3KY 3 IIPABOM, BXO-
JITh SIK eJIeMEHT [0 MPaBoBOi cucreMu. Tpaauiiiiuii iHTepec A0 1iei npobaemu
HOSICHIOETHCS He3aBEPIIEHICTIO Po3pOOOK (PYHKIIOHYBaHHS IIPABOBOI CBiZOMOCTI
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B CYCITiJTbCTBI, He BUBHAYEHO TaKOXK MIJISIXU (DOPMYBAHHS, HEJIOCTATHBO JOCiIKEHO
MMUTaHHS CTOCOBHO MAHIIYJISIi CYCIIJIbHOIO CBiIOMICTIO.

HayxoBii npuiisitoTh BeJMKY yBary MOHATTIO TPABOBOI CBI/IOMOCTI, 3Ba’Kat0un
Ha JIOBOJII 3HAYHUU 1i BIJIMB Ha SIKICTh MPABOBOTO PETYJIOBAHHS, TOOYIOBY TPO-
MaJISTHCHKOTO cycrinberBa. OcobMBO 1€ CTalo MOMITHO B PAJSTHCHKUIT Ta TIOCTpa-
NIHCbKUE Tiepion. Yepes mupokuii ciekTp dinocodchKo-TTpaBOBUX MUTaHb, SIKi
MOB’s13aHi 3 MPaBOCBIIOMICTIO, 30KpeMa Te, M0 BOHA OXOILTIOE KUTTEBO BaXKJWBI
CYCIHIJIbHI KaTeropii, Taki sIK 1MPaBO Ta CBiIOMICTb, y JiiTepaTypi HEMa€ 10Ci OJHO-
3HAYHOTO BU3HAYEHHS TIOHSTTS TIPABOBOI CBiZIOMOCTI.

BusHayeHHs1 IpaBOCBIIOMOCTI mepebadae mepii 3a Bce POITIISIL MOHSATTS «CBi-
JIOMICTh», TIO3asIK TTPABOBA CBIJIOMICTh € MOXIiIHOI (hopMoIo cBiloMocTi. A cBij0-
MiCTB, Y CBOIO Yepry, MOke OyTH PO3TJistHyTa 3 pisHuX 60KiB. CBIiZIOMICTb — Ti€ O/IHE
3 (byHIaMeHTATBHUX TTOHATH (hisocodii, TCUXoJI0Tii, COIioJIoTi, sSKe XapaKTepu3ye
BaKJIMBUI CUCTEMHUN KOMITOHEHT JIIOACHKOI Ticuxikn. (DyHKITIOHYBaHHST CBiZOMO-
cTi 3abe3neuye JIOAMHI MOXKJIUBICTH CTBOPIOBATH 3HAHHS MPO 3B’SI3KH, BITHOCUHH,
3aKOHOMIPHOCTI 00’€KTUBHOTO CBIiTY, BCTAHOBJIIOBATH I[iJli Ta PO3POOJISATH TLIaHH, SIKi
MIPEJICTABIAIOTD i1 iSJIBHICTD, PETYII0BAaTH Ta KOHTPOJIIOBATU €MOIIiiHI, paIlioHaJbHi
Ta TMpPeMETHO TTPAKTUYHI BiJHOCUHU 3 IHCHICTIO, BU3HAYUTHU I[IHHICHI OPIEHTUPU
cBOTO OYTTS Ta TMOJIIIINATH YMOBK CBOroO icHyBanHs [1, c. 632—633].

CBioMicTh JIOAWHU B TICUXOJOTII — 11e cchopMOBaHa B MPOTIECi CYCHiTbHOTO
JKUTTS BUIMA (popMa TICUXIYHOTO Bi0OpaskeHHsT AICHOCTI B BUTJISAL Cy0 €KTUBHOI
MOJIeJIi HaBKOJIMIITHBOTO CBIiTY B (hOPMi CJIOBECHUX IMOHSITH Ta YyTTEBUX 00pasib.
BnacTtuBa Juiite oMHI CBIJIOMICTD € MPOJAYKTOM CYCIHIJIbHO-ICTOPUYHOTIO PO3BUTKY
moncTBa. CBiZIOMICTD JIIOAMHU XapaKTEePU3YEThCS aKTUBHICTIO, CIIPSIMOBAHICTIO Ha
MeBHUI 00’€KT, 3aTHICTIO 0 CAMOCIIOCTEPEKEHHS 1 pediekcii, pisHUM CTyIeHeM
sgcHocTi Toto [2, ¢. 316]. CBimomicTh 3 ToukM 30py dinmocodii — 1e crenndivyna
dopma izeanbHOTO BioOpaskeHHs 1 JyXOBHOTO OCBOEHHS JilicHOCTI. Ile Bummmii
BHUJI JIyXOBHOI aKTHMBHOCTI OCOOGUCTOCTI, SIKa BUSIBJISIETCS B 3[[ATHOCTI BioOpaskaTH
peasbHicTh y (hOpMi HOUYTTIB Ta 0O6pa3iB MUCIIEHHS, SIKi HepeabayaloTh IPAKTUIHY
JUSTBHICTD 1 TIOBIIOMJISIIOTH 1X TliJIecTIpsSIMOBaHM XapakTep [3, c. 78].

B ropunnyniii sitepatypi He iCHy€ yCTaJeHOTO BUSHAUYEHHS ITPABOBOI CBiIOMOCTI.
Csoro uacy 1. €. @apbep (paasHCHKUI TEPio) BUSHAYNB MPABOBY CBIIOMICTH SIK
CYKYITHICTb TTPABOBUX TIOTJISIIIB Ta TIOYYTTIB, SKi HA/lIJIEHI HOPMAaTUBHUM XapaKTepPOM
i BKJTIOYAtOTh B cebe SIK 3HAHHST TPABOBUX SIBUIIL, TAK i OIIHKY 3 TOYKU 30PY KJIaCOBOI
(a0 3araJbHOHAPO/HOI) CIPABEIIMBOCTI, @ TAKOK HOBI IIPaBOBI BUMOTI'H, SIKi BiJj00-
pakaloTh EKOHOMIYHI Ta TOJITHYHI TOTPeON i IHTEpecH CyCIiIbHOTO PO3BUTKY [4,
c. 204—-205]. Ha nymxy O. A. JlykaiieBoi, paBOCBiIOMICTb — Tie TOTJISI/IN, YSIBJIEHHS,
JIYMKH, TIOYYTTSI, HACTPOI, SIKi BUPAKAIOTh PO3YMiHHST HEOOXiIHOCTI BCTAHOBJIEHHS Ta
(byHKIiOHYBaHHST BU3HAYEHOTO MTPABOBOTO MOPSIKY B CYCIILCTBI [, ¢. 17].

@opmymooun MOHATTSA npaBocBizomocTi, O. @. CkakyH yTPUMYETHCS Bij
HaMaraHHs HaBECTHU YCi XapaKTePUCTUKU eMOIITHOTO Y1 PO3yMOBOTO CIIPSIMYBaHHSA
i 3a3Hayae, 10 MPABOCBIIOMICTh — 1€ CUCTEMa MOYYTTEBUX I MUCJIEHHEBUX 00pa3iB
KOMYHIKaTUBHO-BOJILOBOI CIIPAMOBAHOCTI, yepe3 siki BijOyBaeThes GesnocepeHe
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1 orocepesIKOBaHe CIIPUNHATTS MTPABOBOI PEATbHOCTI — CTaBJIEHHS /10 YNHHOTO, MUHY-
JIoro i GakaHoro Impasa, A0 HisSJIbHOCTI, IOB’I3aHOI 3 MPABOM, 10 IIPABOBUX SIBUII]
i moBemiHKM Jozielt y cdepi mpasa [6, c. 96].

Tax, K. T. Benbchknii BKazye, 1m0 mpaBOCBIZIOMICTh — 1€ KaTETropisl iCTOPUIHOTO
MarepiaisMy /ISl BUSHaYeHHsT TOI (JOPMH CYCITJIbHOI CBiZIOMOCTI, sika BijoOpaskae
KPi3b NPU3MY KJACOBUX iHTEPECIB CYIEPEeYHOCTI CyCIiJIbHOro OyTTs, OB’ sg3aHi
3 HEpIBHICTIO, i IKa MAa€ BUPaKEHHsI Y CUCTeMi IIPaBOBUX i/ieid, Teopiid, MOrIsi/IiB Ta
MCUXOJIOTIYHUX (DOPM, SIKi MAIOTh CBIill TIPOSIB y 3araJbHOOOOB SI3KOBUX MPABOBUX
HOpMax, B IPYIOBIii, iHAMBIIyabHIN Ta CyCHiJbHIN 1paBocBiomocTi [7, c. 19].

O. A. JKuyoBiieBa paBOCBIZIOMICTh BU3HAYA€E SIK OCOOJUBY c(hepy CBIiZIOMOCTI,
1110 BiJIOMBA€E MPABOBY AIMCHICTD Y (hOPMi IOPUINYHUX 3HAHD Ta OI[IHHOTO CTaBJIEHHS
JIO TIpaBa i MPaKTUKU HOTo peasizallii, colliaJibHO-TTPABOBUX YCTAHOBOK 1 IIHHICHUX
OpIi€HTAaIli}, 10 PETYJIOI0ThH MOBEAIHKY B IOPUINYHO 3HAYYIUX cuTyarigx [8, c. 308].
3arajoM Take BU3HAYeHHS TMPaBUJIbHE, SIKMIO CIOTJISAATH CYCHIJbHY 3HAYYTIiCTh
MPAaBOCBIZIOMOCTI 3a AificHUX 0OCTaBWH, TOOTO GEpydYM [0 yBaru JIKIIE TaK 3BaHE
«ChOTOJHI», 6€3 ypaxyBaHHsI MOJIAJIBIIOI €BOJIIONIT IPaBOBUX BijiHocHH. OHAK TaKuUil
MiJIXi/] 10 O3HAYEHHS TPABOCBIZIOMOCTI YHEMOKJINBIIIOE BIOCKOHAJIEHHS Y MaiiOyT-
HBOMY I[i€l K MPaBOBOI AIMCHOCTI 32 PaXyHOK BHYTPIIIHbOIO OGaskKaHHs HOCIIB IIpa-
BOCBiloMOCTi (IHAMBI/IIB, COIiaIbHUX T'PYII, HAPO/IiB TOIIO) 3MIHUTH TTPABOBUI CTaH
pedeit, TOKpanuBIINd HOTO.

B. I. TumoIieHKO po3IJIsiae MPaBOCBIIOMICTD SIK CYKYIIHICTb [IPABOBUX YSIBJICHb,
HOTJISI/IB, OI[IHOK, KOHIIEMNIIil, TeOpill, IOKTPUH, 1[0 BUPasKaOTh Cy0 €KTUBHE CTaB-
JIEHHSI OKPEMO B3SITHUX 0Ci0, Tpyl abo CyCIiJIbCTBaA 3arajoM 0 IPABOBOI CHCTEMHU
3aJIe5KHO BiJl BU3HAHHS ab0 3amepedeHHs IIHHOCTI IpaBa, TOOTO MOTO CIpaBeInBO-
cTi, cusn ta epextuBHOCTI [9, €. 41]. 3a TakoTO MAXOMY /10 3HAYEHHS 1IHOTO SBUIIA,
3aJIEKHO Bijl BU3HAHHS a00 3allepedeHHsl MIHHOCTI MpaBa, BUHUKAE 3alTUTAHHS: IH
PO3TJISIATH TTPaBOCBIIOMICTD SIK MTO3UTHBHE sBUIIe? 3 no3umieio B. 1. Tumorrenka
MO’KHA TIOTOIUTUCS Y Pasi, SIKIIO B IOro BU3HAUYEHHI PO3IVISIZIATH He TIPABO 3arajioM,
a TiIbKK 00’€KTHBHE TOpUMYHE TIpaBo. Tojii PaBOCBiOMICTh BUPaKae cyO'eKTHBHE
cTaBJIeHHd 11 HOCIiB /10 c(hopMOBaHUX Ta,/a00 CaHKIIIOHOBAHKX AePKABOIO IIPABOBUX
HOPM, SKi 3aJ7I€KHO Bifi TUITY TTPABOBOI CUCTEMU, Biji MPUTAMAHHOTO TaKill AepsKaBi
PEXKUMY, TeKTApYIOTh UM HEXTYIOTh 3araJIbHONPABOBUMU MPUHITATIAMH, IO 3aXUTIa-
I0Tb [IPUPO/IHY Ta COLIQJIbHY CYTHICTb JIIOJAWHMU.

HayxoBiii-nipaBHUKNM HEOIHOPA30BO HAroJIONIyBaJM HAa TOMY, IIO PO3YyMiHHS
paBa SIK CHCTEMU IOPUAMYHUX HOPM (cucTeMHOi cyOcraHilii) mmepeabadae 1oCi-
JKEHHS SIK CaMUX 1IMX HOPM, TaK 1 117100 KOMILJIEKCY ITPAaBOBUX €JIEMEHTIB Ta SIBUIII,
SIKi TTOB’SI3yIOTH I1i HOPMU: He JIUIIe 11 CTPYKTYPHUX CKJAIHUKIB (Tay3ell mpasa,
IHCTUTYTIB, TiJrasy3ei mpasa), mpejMeTa i MeTo/la MPABOBOTO PETYJIOBAHHS, aje
Wi TUX CUJI BHYTPINTHBOI CAMOOPTaHi3allii CUCTEMU, IKi TIEPETBOPIOIOTh CYKYITHICTh
npaBoBuX HOpM y cuctemy [10, ¢. 365]. 3BepHEeHHS XK 10 iHTErPaTUBHUX BJIACTH-
BOCTE TTPaBOBOI CBIIOMOCTI SIK BiJIHOCHO HE3aJIEKHOTO eJIeMeHTa MTPaBOBOI CUCTEMU
JIa€ MOJKJIMBICTD YIIEBHEHO KOHCTATYyBAaTH BU3HAHHS CaMme IPaBOCBIZIOMOCTI SIK MOi0-
HOTO CHCTEMOYTBOPIOI0YOTO YMHHUKA. OCKIJIIbKY AMHAMIKA CyCITIIbBHIX BiTHOCWH Ha

ISSN 2414-990X. Problems of legality. 2018. Issue 141 25



TEOPIA TA ICTOPIA JEPXABU | TPABA

Cy4aCHOMY eTalli XapaKTePU3YEThCS CTPIMKICTIO Ta PI3HOBEKTOPHICTIO, CTAE MOXK-
JINBUM TBEPJIPKEHHS PO Te, 10 CTPYKTYPHU3Allisl 1paBa 3a Taay3siMU 3/[iHCHIOETHCS
HacaMmIiepe]l Ha PiBHI CBIIOMOCTI, i TITbKHU TIICJIST 1BOTO CTAE MOKJIMUBUM CTBOPEHHS
IPaBOBUX HOPM i ix ramysese Bizokpemsennst [11, ¢. 10]. To6To neBHa ycrajieHicTh
CHCTEMU TIpaBa 3a3HA€ BIUIMBY 3 OOKY [MHAMIYHOTO PO3TATYKEHHS TIPEJIMETIB Mpa-
BOBOTO PEryJIIOBaHHS BHACJIIOK BUHUKHEHHS HOBUX Ta BU/I03MiHU HAsIBHUX COILi-
anbHUX 3B’s13KiB. Tomy (hopMyBaHHSI HOBUX rajy3eil paBa HacamIiepes 3yMOBJIEHE
(hakTHYHVMY BiTHOCHHAMU Ta, BiAMOBIHO, CyTTEBUMU Os0OKaMu (DaKTUIHUX HOPM,
SIKI CKJIQJIAIOTHCS I 1X PEryJifoBaHHs. 3Ba)kalouW Ha BUIEBUKJAJeHe, HOBI Taxysi
npaBa (B TOMY YHMCJI 1X BiJIOKPEeMJIEHHST BiJl HAABHUX) HacaMIiepesl CKIaafoThCs
depe3 IX YCBIJOMJIEHHSI SIK TaKMX Ha 1MOOYTOBOMY Ta JOKTpUHAIbHOMY piBHi. ITix
KPUTEPISAIMU TaJy30yTBOPEHHSA PO3YMIIOTh O3HAKHU, BJACTUBOCTI, HAABHICTh SKUX
JIa€ 3MOTY 3pOOWTH BHCHOBOK, 1[0 TIEBHE MPAaBOBE yTBOPEeHHs (1HCTUTYT, MifAraaysb
TOIIO) JOCATJIO ¥ CBOEMY PO3BUTKY CTAaTyCy CaMOCTIHHOI Taxy3i B CHCTEMI TIpaBa
[12, c¢. 11]. Ognak mpoilec HAKOMUYEHHS CUCTEMATU3YI0UNX (DAKTOPIB € CKJIAHUM
MUTAaHHAM. AJKe HeMa€e BUMipPIOBAJIBHOTO IIPUJIALY, 32 IOIIOMOIOIO SIKOTO MOKHA
6ys10 6 BUBHAYUTHU FOTOBHICTh HOPMATUBHOTO MaCHUBY II€PEHTH Y PAHT CaMOCTIHOI
rasnysi. Tomy, Ha gymky B. C. Benux, i Ha 3araJbHOTEOPETUYHOMY, i Ha Taly3eBOMY
PIBHAX JOCJI/KeHHS oTpibeH Habip kpuTepiiB Takoi ominku [13, ¢. 11; 11, ¢. 10].
HaTowmicTh uepes BiICYTHICTh YiTKUX MOKA3HUKIB iX OOTPYHTYBAaHHST TaKOK HaOyBae
YMOTJISITHOCTI.

[IpaBocBiZIOMiCTh SIK colliajbHe SIBHIIE TPOSIBIsiE cebe y Oe3mocepeHboMy
(G yHKITIOHYBaHHI, 11032 KM BOHO He iCHYE. 3aBJSIKHU (DYHKITSIM TTPaBOCBI/IOMICTh
(cycmisibHa, rpynoBa, iHAMBiAyaabHA) CBOEYACHO 3a0€311€4yEThCs HOBUMU IIpa-
BOBUMU IIHHOCTSIMH, SIKi BU3HAYAIOTh e(DEKTUBHY OPTaHi3allifo i MepCIeKTUBHUII
PO3BUTOK 1paBoBoi cucremu. CTaHOBJIEHHs IPABOBOI cucTeMu YKpainu BigOyBa-
€ThCST 3 MOMEHTY IPOTOJIONIEHHs ii He3aleKHOCTI Ha 6a3i MPaBOCBIOMOCTI, siKa
XapaKTEePU3YEThCS K AMHAMIUHICTIO, TaK i cTabiIbHICTIO, HOBAIISIMU 1 TPAAUILISIMU.
Ax mpaBusio, HOBaIliiTHA TTPABOCBIIOMICTh — colliay-peopMicTchKka, PeBOIOIHA,
a TpajiuIliiiHa — OpiEHTOBAHA HA BiZITBOPEHHS iICHYIOUUX COIIaTbHUX (DOPM, TTOTITH-
KO-TIPABOBUX IHCTUTYTIB, OMip HOBUM ifesMm i mpuHIunaM. Hepinko dbopmyoTbes
paBOBi cMM0O103M, SIKI BKJIFOYAIOTH €IEMEHTH CTAPUX 1 HOBUX TICHXOJIOTIYHUX Tepe-
JKMBaHb Ta i1e0I0TiyHIX 06cTaBuH. BuMaraioun HOBUX TPABOBUX I[IHHICHUX Opi€H-
Tariil (ycTaHOBOK), cy0’'€KTH TpaBa 3MylleHi ab0 BUKOPHUCTOBYBATH TPaAMINiiHI
CTaHIAPTH TIPABOCBIZIOMOCTI, aG0 MUPUTHCS 3 HUMU.

Bizomo, 1110 IpaBOCBIZOMICTb € OAHUM 3 HalO1IbII KOHCEPBATUBHUX €JIeMEHTIB
npaBoBoi cructeMu. BoHa 60JiCHO PO3/ydYaeThCst 3 YCTATEHUMU YSIBICHHIME T1PO
MIPaBOBY peasibHICTh (YacTHHA HACeJeHHs 3BUKJA /10 APIOHOI persiaMeHTaltii jep-
JKABOIO IX JKUTTS, 1O iCHYBaJa 3a PaJSHCbKUX 4aciB). /[yig mojgosanus ycrajseHnx
[IPABOBUX MOIJISIAIB i 3a0000HIB Y CYCIJIbCTBI, sike TPaHC(hOPMYEThCS, HEOOXIIHO
3HAYHO OiJIblIe Yacy, HixkK /IS IIPOBEAEHHS MEeBHOI «PeBi3ii» HOPMaTUBHO-TIPABOBUX
AKTiB, TIPUIIUCH SKUX He BIiAMOBIZAIOTH mOTpedaM i 3amuTaM Cyd4acHOl COIMiagbHOI
npaktuku |14, c. 95].
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[TapagurMoro OPpUANYHOI HAYKU HUHI € BUOKPEMJIEHHS Tayy3eil mpaBa dyepe3
mpeMeT Ta MeTO/T TPABOBOTO PETYJIIOBAHHS. XapaKTePUCTUKA TPeIMeTa IPaBOBOTO
peryJioBaHHs, a OTKe, 1 Talxy3i 1paBa, 3ajekaTh BiJl CTPYKTYpHU3allil CyCIiJbHUX
Bi/IHOCWH, MO CKJIAJAI0ThCS Y PEATbHOMY KUTTi HA KOHKPETHOMY iCTOPUYHOMY
etarni. CBO€10 4eproio, CTPyKTypH3allisl CYCHIJIbHOTO XKUTTS 3[[IHCHIOETHCS 3aJI€5KHO
Bijl HeoOXizHOCTI Ta peaizoBaHOTO CrOcOOy BUPOOHUIITBA, OOMIHY Ta CIIOKUBAHHS,
(hopM BJTACHOCTI, MEXaHi3My TOCIIOIaPIOBAHHS, CTYIICHST JIePKaBHOTO BTpydYaHHs (abo
peryJioBaHHsI) B eKoHOMiuHI BigHocunu [15, c¢. 31]. Ile o3navae, 1m0 xoua Kpucra-
JIi3allist rasy3el mpaBa OCTATOYHO 3/IIHMCHIOETHCSA y TJIONIMHI TTPABOBOI IOKTPUHU,
ajie BaKJIMBO PO3YMITH, IO BOHA TaKOX OOYMOBJIeHA 0e3JiY4i0 HEIOPUIUIHIX
JIETEPMIHAHT, SIKi IePEBOISATHCS HA TIPABOBUI PiBEHb uepes3 MpaBocBiioMicTh. OTxe,
rpyma colfiaJbHUX, eKOHOMIYHUX BiJTHOCHH, JI0 TOTO SIK CTaTU IIPEIMETOM ITPABOBOTO
peryIoBaHHS, BUOKPEMJIIOIOTHCS 3 YChOTO MACUBY COIIaJIbHUX 3B’SI3KiB Ta 3iCTaB-
JISTIOTBCS Y CBIZIOMOCTI IHAMBIIB 3 1X (haKTUYHUM YTOPSJAKYBAHHAM Ha OQilliliHOMY
Ta HeoMIiHHOMY PiBHI. 3a3HAYNMO, 110 KiHETUKA JESIKNUX i3 HUX € HACTIIbKYU HeJli-
HiifHOtO, 110 (akTuyHi (HeodilliiiHi) HOPMHU 3HAYHO MEPEBAXKAIOTH 32 KIJbKICTIO Ta
MOJIEKY/IN 32 gKicTio. [Hakie kaxkyuu, /i (hOpMyBaHHS HOBOI rajry3i mpaBa MeBHi
CYCIIJIbHI BIJHOCMHU TIOBUHHI CHPUAMATHCS 0C0OaMU SIK JJOCUTD HOIINUPEHi, oAiOH]
Ta Taki, 1110 HOTPeOYIOTh 3aKOHOAABYOr0O Bpery/oBanis. | auie micas 1boro Hady-
BA€ CEHCY Ii/IBe/IcHHA HAyKOBOI apryMeHTallil I/l yTBOPEHHs HOBOI rajysi Ipasa.
[HakIre 1€ BUTJISIIA€ MITYYHUM Ta BTpada€ Oy/b-sSIKUN MPAKCEOJTOTTYHUN aCTIeKT.
Takox Ha yBary 3acjayroByIOTh 1 3MiHM B YCBiJIOMJIEHHI 3MICTy KaTeropii «1peamMer
peryIIoBaHH». 3a3BUYAd, KOJIM TOBOPSATH TIPO CYCIJIBHI Bi/[HOCUHH, MAalOTh HA yBa3i
eKOHOMIUHI BiJIHOCHHM, 1[0 YTBOPIOIOTHh GA3UC CYCIIbCTBA. AJie TIOHSITTSI CYCITiJIb-
HUX BiJIHOCWH TIUPIIE i BKJIIOYAE BCi BIIHOCUHU JITOJlel y cycmiibeTBi [16, ¢. 103].
[IpemmeToM ske TPaBOBOTO PETYJIIOBAHHS CTAIOTh He BCI BOHU, & BUKIIOYHO HAHOIIBIT
BayKJIMBI, HaiiaHauy1i. Ta 6e3cyMHIBHO, 110 i caMa KaTeropist «Hal3HAYYIIli CyCITiIbHI
BiJTHOCHHU» € OIIHOYHOI0, Y 3B’SI3Ky 3 UMM BOHA MOBWHHA OYTH YCBiIOMJIEHOIO
Ta c(pOpMOBAHOIO PO3YMOBO Ha OCHOBI COIiaJIbHO-€KOHOMIYHUX JleTepMiHaHT. K
nucaB Bigomuii Teopetuk mpaBa C. C. Ayekcees, 10 TIpeiMeTa MPaBOBOTO PETYJIIO-
BaHHsI He BKJIIOYAIOTHCS TEXHIKO-€KOHOMIUHI BiJHOCHHH, ITOB’sI3aHi Oe3mocepeHbo
3 npoayktuBHuMHU cunamu [17, c. 100]. EBostoriisi )k eKOHOMIYHUX BiJIHOCUH CYT-
TEBO BIUIMHYJIA HA I1eil oCTyJIaT, HiATBep/PKEeHHSIM YOTO BUCTYIIAIOTh Y TOMY YHUCJI
[Tpasusia ISO abo npasuiia 3axucty iHdopmaiiii B EOM (komir'iorepax), a TakokK ix
cucTemMax, Mepeskax. 3 OrJisily Ha BUKJaJeHe, iHTerpaTUBHI BJIACTUBOCTI TTPABOCBi-
JIOMOCTi BUSBJISAIOTH cebe B TOMY YMCJIi B CTPYKTYpPHU3allii CHCTEMH MpaBa Ha OCHOBI
mepeBeIeHHsT TPeIMeTa MPABOBOTO PETYJIIOBAHHS 3 MOOYTOBOTO piBHs ((arTudHi
CYCIIJIbHI BiJIHOCMHN) HA JIOKTPUHAJIBHUM, TIIO 3TO/IOM BTIJIOETHCS HA HOPMATUBHOMY
piBHI (Hampukmaz, y mnpoieci koaudikailii) Ta mijiigarae peasiizailii, SKa CTAaHOBUTH
BJKe 3MICT IOPUINYHOT MTPAKTUKHU. 3HAUYEHHS ITPAaBOCBIIOMOCTI B OKPECJIEHHI METO/IiB
IIPaBOBOTO PETYJIIOBAHHS SIK TaJIy3€yTBOPIOIOUOTO KPUTEPII0 CKJIATHO TIEPEOIiHUTH.
Bo came qoMiHyBaHHS IMEBHMX 3ac00iB BILIMBY, 3PEIITOI0, i BU3HAYAE CTABJICHHS
GLIBIIIOCT] HACeIeHHs 10 TipaBa. AGCTparyrounch Bil GakTy, o OKpeMi rajysi mpaba
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TPaAMIIIHO 6a3yI0ThCS Ha IMIEPATUBHOMY METO/I PErylioBaHHs CYCIiJIbHUX BiJHO-
CHH, CJIiJl BU3HATU TEHJICHINIO /10 PO3IIMPEHHS 3aCTOCYBAHHS iHIIUX METO/IB, sIKa
CTa€ BCe HAOYHIIIOK Y 3aXiHUX JEMOKPATUYHUX KpaiHax. Y HAyKOBUX MyOiKaIlisx
MTOCTPA/ITHCHKOTO TTPOCTOPY Y KOHTEKCTI I[bOTO CTAJIM BUCBITIIOBATUCS TTOJOKEHHS
IIPO Te, 110 «B JIEMOKPATUYHOMY CYCITIJIbCTBI IOMIHYIOTh TasTy3i 1paBa 3 IUCIO3UTUB-
HUMU METOJIaMK PEryJIIOBaHHS, B aBTOPUTAPHUX Ta TOTATITAPHUX JePsKaBax OLIbIILY
IIHHICTh MAIOTh TaMy3i 3 iMIiepaTUBHUM peryJioBanusMy» |18, ¢. 305]. Croropenns
3HAMEHYETHCA U PO3MMPEHHIM MeXX 3aCTOCYBAHHS iHITUX METO/IB PETyJTIOBaHHS
(KpiM iMIIEPaTHBHOIO) B OKPEMUX rajy3six 1paBa. Ajie 3a3HaueHa TEHJEHIis, Ha
JKaJib, MAJIO CTOCYETbCST YKPAiHM, 1 BUKOPUCTAHHS IMIIEPATUBHUX METO/IiB PeryJio-
BaHHS BCE TI[e 3aJTUIIAETHCS TOMIHYIOUNM. [HKOIN BiZIOyBa€ThCsT Cripoba 3aKOHOABIIS
HIOUTO HaZATH aJpecaTy HOPM IipaBa Oijble cBOOOAM 32 PaXyHOK GiJIbII ITHPOKOrO
BUKOPUCTAHHS BiTHOCHO BU3HaueHWX HopM. CJri/i BU3HATH, IO T HACIIPaB/i He
3MIHIOE OCHOBHOTO METOJIy PEryJIIOBaHH:, a JIUIIe MPU3BOAUTD JI0 TTIMiHU TTOHSITb.
I. JI. 3amopcbKa, 3/iiicHIOI0YH CITpo0Y CITiBBiIHECEHHST AMCIIO3UTUBHUX Ta BiJIHOCHO
BU3HAYEHUX HOPM ITPaBa, JOXOJUTH BUCHOBKY, 1110, MOIPHU BCIO OJIM3bKicTh (a B Gara-
ThOX MOMEHTAX 1 MOYACTU TOTOKHICTD) IUX KATErOpiii, IMCITO3UTUBHI HOPMU TIpaBa
BiZI06GpasKarOTh BHYTPILIHIO CYTHICTD CIIEIU(DIYHOTO TUILY BPErYyIbOBYBAHUX [IPABOM
CYCHIJIBHUX BIiZIHOCHH, MO IPYHTYIOTHCS HA IOPUANYHIN cBOOOI cyO’€KTIB mMpaBo-
BiJIHOCWH 1 € MOXiJTHUMHU BiJi AMCIIO3UTUBHOTO METO/Y TIPABOBOTO PETYJIOBAHHSI.
HarowmicTh BiHOCHO BHM3HAYeHi HOPMU TIpaBa BiZ0OPasKalOTh 30BHINIHIO (HOPMY
3aKpilJIeHHs] Ta BUPa)KeHHsI 0COOJMBOTO BUY HOPM IpaBa, 10 TepepdadaioTh
HOPMAaTHUBHO OKPeCJIeHy cBOOOLY BUOOPY CTOPOHAMM MTPABOBIIHOCHH MEBHOTO Bapi-
aHTy NOBe/IiHKKU. BiflHOCHO BU3HAaYeHi HOPMU TIpaBa € MOXiAHUMHU Bijl BHYTPIllIHbOI
CTPYKTYPHW HOPM TIpaBa Ta BUIIB ii CTPYKTYpHUX KomToHeHTiB [19, c. 11]. Boun
HAIAI0Th CKOPIllle YsIBHY, HIZK peasibHy cBOOOLY BUOOPY cyh'€KTaM MPaBOBIIHOCHH,
[0 TaKOJK MOKe MaTu Miciie Ta 6yTH, 6e3yMOBHO, KOPHCHUM 3 YPaXyBaHHSIM MeTH
IpaBoOBOTO peryJioBaHHs. [IpoTe cTpyKTYypoBaHICTh Ta 3pO3yMislicTh HOPMATUBHUX
PeryJisiTopiB, TOOTO i iX PO3yMOBO-EMOIIiiTHE CIPUITHATTSI, GE3MOCEPEHBO 3aIEKUTh
1 BiZl 3aCTOCOBYBAHOTO TIPABOTBOPIIEM METOY IPABOBOTO PETyJIOBAaHHSA 3 MOTO YiT-
KOIO KPUCTAJIi3alli€0 B YCBIIOMJIEHHI SIK 3aKOHO/IABIld, TaK i ajpecarta MpaBoOBOTO
IIPUTINCY, 1110, BiITIOBIZIHO, HAKIaaTHMe BiIOUTOK Ha TpaBoBy ToBeaiHKY. [1le ommH
ACTIEKT, BAPTUI yBaru, MOJISITa€ B HAATO OOMEKEHOMY BHKOPUCTAHHI Y BiTYN3HSIHI
IOPUCIIPY/IEHIIIT 320X04yBaJIbHOTO METO/y PEryJIIOBaHHS CYCHIJIbHUX BIIHOCHH, IPU
ToMy 1110 B KpaiHax 3axignoi €sponu, CIIA, Kanazi To1o HaBiTh B aJIMiHiCTPaTUB-
HOMY Ta KPUMIiHAJIbHOMY TIpaBi IPaBoBi 3ac00H, SIKi XapaKTepU3YIOTh JIAaHUH METOJI,
BUKOPUCTOBYIOTHCST HAOaraTo IUpIIe, He TPOCTO HaMalouu 0cobi cBobomy BUOODY,
a CTUMYJIIOIOYH TIPABOMIPHUI BapiaHT MOBEAIHKYM a00 K HaBiTh BUIIPABJIECHHSI TiCJIsT
HenpapoMiptoi. 3okpema, O. I. Bapuy pobuth Harosoc Ha poJii AOroBipHO-3a-
0X0YYBaJIbHOTO METOAY PeryJioBaHHS €KOHOMIYHUX BiJIHOCHH, 3MiCTOM SIKOTO €
HOPMATUBHO BCTaHOBJIEHE CTUMYJIIOBAHHS JiSIJIBHOCTI Cy0’€KTiB €KOHOMIYHUX Bij-
HOCHH, IO BiJINIOBiJIa€ He JiMille TPAaBOBUM BUMOTaM, a I BUMOTraM, YCTaHOBJIEHUM
3a TIOTOJKEHHSIM CTOPiH Ha JoroBipHUX 3acanax [20, c. 7]. YkpaiHa k B3sijia Kypc
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Ha BUKOPUCTaHHS 371€01IbIIOr0 iMIepaTUBHUX MIAXOAIB Y PeryJioBaHHi, i el Tpery
3aTUIIAETHCST HE3MIHHUM HaBiTh 3 ypaxXyBaHHAM 3jilicHioBaHuX pedopm. [Iporec
Komudikaiii HopM TpoIlecyaJbHOTO TIpaBa JepskaB-uieHiB €C 3ycTpivae Ha MIAXY
HEeBHI meperkou: GopMu 3/iICHEHHST TIPaBOCY//IS B KOJKHIN KpaiHi MaroTh 0co0JIH-
BOCTI, CBOI HalliOHAJIbHI TPAAUIIii, IO JAJIS TPOMASIH iHIINX KpaiH BUKJINKA€E 3HAUHI
TPYAHOIT. Y IIbOMY KPUETHCS HEOOXIAHICTD 30JIMKEHHST HAIIOHATBHUX MTPABOBUX
CUCTeM, Yy TOMY YHCJIi THX, 110 HAJeXKaTh 10 Pi3HUX ciMmeii pasa [21, c. 149].

[IpaBoBa cBifoOMiCTh Ha BiIMiHY Bi/l iHIUX SIBUII NPABOBOTO KUTTS Bijlirpae
BayKJIMBY POJIb y MTPOIIeci peastisariii (yHKIIiN mpaBoBoi cucremu. Bei cy0’extu paBo-
BIIHOCWH € HOCISIMU TI€BHOI ITPABOBOI CBIZIOMOCTI, SIKa MPOSIBJISETHCS Y (hopMax iHAM-
Bi/lyaJIbHOI UM KOJIEKTUBHOI ITPABOBOI CBIJIOMOCTI. Y 11bOMY KOHTEKCTI HETPUWHATHUM
€ BHCJIOBJIEHHSI TIPO Te, 1[0 OPTaHu JIeP>KaBHOI BJIA/IM Ta OPTaHU MiCIIeBOTO CaMOBPSI-
JLyBaHHS JIIOTH Y CYTO MeXaHIYHUH c1ocid, peasidyoun Ti (hopMasibHi i MaTepiaibHi
BUMOTH, SKi BU3HAUYEeHI Ha PiBHI 3akoHOAaBCTBA. [liATpUMy€EMO TIOTJISA] HAYKOBIIIB,
IO TIe ICTOTHO CITPOIILY€E MPOTIeC HAyKOBOI iIHTepIIpeTallii mpoiecy peasizallii TOBHO-
BaykKeHb JIEP/KABHOTO YIIPaBJIiHHS, IKMii Oarato 1mpo 1ie mucas [22]. OcKiJibKy HaBiTh
SKIIO IIJIKOM OTOTOXHUTHU JAISIbHICTh OPTaHiB Jiep>KaBHOI BJaJM Ta 1X MOCAJT0BUX
ocib 3 mepesikoM BUMOTI HOPMATUBHO-TIPABOBUX aKTiB, SIKI PErJIAMEHTYIOTh [OPSIIOK
1 opranizartio i€l AiSIbHOCTI, TO BCE OJHO HEe MOKHA BU3HATHU TOTO, IO B ITPOIIECi
MPUIHSATTS Ta peastizailii yIpaBJiHChKUX PillleHb HA3BIMYANTHO BAKJIUBUM (PAaKTOPOM
BILUIUBY € CyO'€KTUBHE CIIPUNAHSITTS TIOCAJIOBUMU 0COOAMHU Ta JIEPKABHUMHE CJTYKOOB-
IIMU TUX 00OB’SI3KiB, IIPaB i TIOBHOBaKeHb, 10 Ha HUX MOKIanaioThes [23]. Tomy,
sk 3ayBaxkye C. ITorpe6GHsIK, yci mpoliiecu po3BUTKY U peasiisallil Jep:KaBHOI BJaau
MMOBUHHI BUBYATUCH Y KOHTEKCTI MUTAaHb ITPABOPO3YMiHHSA, a TAKOK TOTO, B SIKOMY
craHi mepebyBa€e MpaBoBa CBIIOMICTD Ta SIKi MPAaBOBI MIHHOCTI y Hiil ZOMIHYIOTH |24,
c. 92-93]. A gm0 aHaymi3yBaTH MOBEMIHKY 1 AiSIBHICTD iHANBIyaTbHuX Cy0'€KTIB
pasa, TO B I[bOMY acCIIeKTi BIJIMB IPABOBOI CBIIOMOCTI € Tiie GiIbIINM, OCKITIbKI came
Ha PiBHI IPaBOBOI CBiZIOMOCTI BiZIOYyBAa€ThCs BifloOpasKeHHsT IPABOBOI JificHOCTI (a/eK-
BaTHe ab0 JedopMoBaHe), sIKe IO CyTi BU3HAYAE TUII TIOBEAIHKNA OKPEMUX i1HIUBIIIiB.
Y 11bOMYy CeHCi cJiji BU3HATH, 1110 came piBeHb a/[eKBaTHOCTI BiJITBOPEHHS TPABOBO1
JIIICHOCTI Ha PiBHI MPaBOBOI CBIIOMOCTI € 3aTOPYKOIO MTPABOMOPSAKY.

Haocranok migkpecanMo, Mo MpaBoCBiIOMICTh Ge3mocepenHbo GOPMYETHCs
B caMiil iofuHi Ta (paKTUUHO i3 caMolo JoAuHol0. BoHa TpoXoauTh pa3oM i3 HEro
HIJISIX PO3BUTKY, Y IIbOMY KOHTEKCTI MOKHA IIPOBECTH AaHAJIOTIIO 31 CTAHOBJIEHHSIM
ocobucrocti. I GisbIire TOTO, JHOAWHA SIK OCHOBA TIPUPOAHBOTO Ta COIIATBLHOTO CBITY,
floro po3BuTKy, GopMye ijgel IpaBoOBOTO I0JisA, TOOTO BizmoOpakae 3aBASKKM CBOI
MPaBOCBIZIOMOCTI 3acajii TIPABOBOI AICHOCTI HABKOJIO cebe.

Bucnoexu. Bapto miTpuMaTi TEOPETUKO-TPABOBY TO3UILIIO T0/I0 TTPABO-
CBIZIOMOCTI $IK OJIHI€T 3 (POPM CBIIOMOCTI, SIKA TIOJATAE Y CTABJEHHI JIIOJUHU /10
HaBKOJIUTITHBOTO CBITY (/10 TIpaBa), MpUYOMYy 3 pisHUX pakypcis. [IpaBocBizomicThb
nepebyBa€ y TICHOMY B3a€MO3B’SI3Ky 3 yciMa 0e3 BUHATKY IiACHCTEMaMU IIPaBOBOI
cUCTeMU Ta 3 ii HallBaxkMBimmMu GyHKIismMu. Ha cygyacHoMy eTarri ctae 04eBUIHOIO
HeOOXiTHICTh MEPEOCMUCIEHHST OKPEMUX MAPAUTM IOPUCTIPYAEHIIIL, IO BUPAKAETHCS
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y 3MiHI aKIleHTIiB 3araJilbHOBU3HAHUX KPUTEPIiB TOiJNy TTpaBa Ha Trajay3i, a TaKOX
HaBiTh B OOIPYHTYBaHHI JOIIJIBHOCTI IX po3mupenHs. KaTtamizaTropoM oKpecaeHnx
MPOIIECiB BUCTYTIAE CTPIMKA JIMHAMIKA CYCIIJIBHUX BiTHOCUH, ajie (DAaKTUYHUN CTaH
pedeii HaOyBa€ IOPUIUYHOTO CEHCY JIUIIE 3 MOMEHTY HOTO BiIOUTTST ¥ TIPABOCBIIO-
MOCTI, 1[0 POOUTH MOKJIMBUM TiepeBeIeHHsT (DAKTIB PEATHHOTO JKUTTS Y TIEPELYMOBU
JUIsT (hopMyBaHHS HOBUX Trasry3ell mpaBa. Takosk cydacHe iHdopMalliitie CycIiJibCTBO
XapaKTepPU3y€EThCS HASBHICTIO BEJMKOTO 006cAry iH(bopMallii, AKiuii He MOKe CIIPHii-
HSATH OKpeMo y3sTuil inausia. IIpomecu, siki BiOyBarOThCS B CYCIIIbCTBI, HE3MIHHO
BILJTMBAIOTH HA TIPABOBY CBiZloMicTh. [loanbimmii po3BUTOK MTPABOBOI cUCTEMU YKpa-
iHU Ta HaOYTTS HElO SIKICHO HOBWX BJIACTHBOCTEI, siKi O CIIPUSIIN PO3BUTKY B JIEP/KaBi
TPOMA/ITHCHKOTO CYCITIJTLCTBA Ta YTBEP/KEHHIO BEPXOBEHCTBA MTPaBa, MOKJINBI JINTITE
Yy KOHTEKCTiI PO3BUTKY IMPABOCBIZIOMOCTI 9K OKPEMUX I'DOMAJISIH, TaK i CYyCIiJbCTBa
B II1JIOMY.

[ToTpebyfoTh MOAAMBIINX JOCHIKEHb MUTaHHS, SIKMM YMHOM iH(bopMaIliiiHa
IUBITi3allisT TEPETBOPIOE COIIOKYJIBTYPHUM MPOCTip, (OPMYIOUM HOBY TPABOBY
CBi/IOMICTb.
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General-theoretical analysis of legal consciousness as a catalyst for the development of
Ukraine’s legal system

The content of the concept of legal consciousness from the point of view of modern scientific
developments on this issue is considered. The article is devoted to the analysis of the interrelations
of the legal consciousness and the legal system in the context of the European integration processes
in Ukraine. The conclusion is argued: the processes that occur in society inevitably affect the legal
consciousness and the development of new branches of law. Further development of the legal system of
Ukraine and its acquisition of qualitatively new properties that would contribute to the development of
civil society in the state and the establishment of the rule of law are possible only in the context of the
development of legal consciousness. The development of the legal system of Ukraine has traditionally
been a priority area of modern science research in the theory of state and law. The system of law is the
regulatory core of the emerging legal system, based on the legal ideology of a particular state and at the
same time serving as the normative basis of behavior in the field of law. The dialectic of the components
of legal reality is due to their reflection in human consciousness and the embodiment of this process in
other legal phenomena. But at the same time, one should not abstract from the generative role of legal
consciousness. A significant factor that raises the theoretical relevance of this topic is that the emphasis
on the theoretical level was mostly given to the normative component of the legal system, which somewhat
artificially pushed issues related to the development of justice into the background. However, the practice
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of law-making processes in Ukraine proved the need for special legal research on the relationship
between the dynamics of legal consciousness and the development of the legal system as a whole.
Realization of legal norms and increase of efficiency of legal regulation necessitate study of all factors
that promote normal development of legal life of society and legal relations. One of them is the legal
consciousness, since just as the functioning of the legal system is impossible without the subjects of law, and
the existence of the subjects themselves can’t be presented separately from the legal consciousness. Quite
often, ineffectiveness and ineffectiveness of legal regulation are explained not only by the low level of
legal acts in force, but also by the factor in rejecting the legal consciousness of the society of these legal
norms or entire legal institutions. Legal consciousness is directly formed in the person himself and in
Jact with the person himself. She goes along with her path of development; in this context one can draw
an analogy with the formation of the individual. And moreover, the person as the basis of the natural
and social world, its development, forms the ideas of the legal field, that is, reflects through its legal
consciousness the foundations of legal reality around them.

Keywords: legal consciousness, legal system, civil society, the system of law, the structure of the
system of law, the subject of legal regulation, the method of legal regulation.
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IHCTUTYLLIMHUI MEXAHI3M 3ABE3MEYEHHS
KOHCTUTYLLIMHOI CKAPTU B YKPAIHI:
KOHLIEMTYAABHI TPOBAEMM

Posensiiymo numanns w000 SuUsHAUeHHs. CYMHOCMI tHemumymy 3abesneuenns KOHCMUmyyiinoi
ckapeu 6 Yxpaini, 30kpema 11020 incmumyuyitinozo mexanismy. IIpoananisosano saxonodascmeo sapyoiyc-
HUX Oeparcag y uacmumi Ha0anHs KOHCIMUMyuitnum cyoam npasa npusynUHsmu GUKOHAHIS OCMATOYHOZ0
cy008020 Piuentst, WO OCKAPICYEMBCS Y KOHCIUMYUILINILL CKAP3i; OKPecieno KOHUenmyaivii npobiemi,
W0 MONCYMb BUHUKHYMU uepe3 naditenns auwe Benukoi naramu Koncmumyyitinozo Cydy Ykpainu xom-
nemenyiero sabesnevenis Koncmumyyitinoi ckapeu. OKkpecieno wisixu SUpiuenis yux npooie.

Kio4oBi cioBa: inctutyT 3abe3nedentst KOHCTUTYIIHHOT ckapry; Besnka manara; Koneruryiiii-
uuit Cyn YkpaiHu.
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HHCTHTYHHOHHBII MEeXaHH3M 00ecieueHHs] KOHCTUTYIIMOHHOM Kam00bl B YKpauHe: KOHIENTY-
aJIbHbIE TPOOIEMBI

Paccmampusaromcst 60npocol, ceés3annvie ¢ onpedeieHueM CYUHOCMU UHCIMUmyma obecneueHust
KOHCMUMYUUOHHOL Jcanobvl 8 Ykpaumne, 8 uacmuocmu ezo UHCMumyyuonozo mexanusma. Uccaedyromest
3aKOHO0AMENLCMBA UHOCMPANHLIX 20CY0APCME 8 UACU NPEOOCNABIEH U KOHCIUMYUUOHHBIM CYOAM
npasa nPUOCMAanasIUBamy UCNOIHEHUEe OKOHUAMENbH0Z0 CYOeOH020 pewenis, KOmopoe 0Cnapusaemcs.
8 KOHCIUMyyuonHotl Jcanode. AHanusupyiomes KoHyenmyaivtvie npooiemvl, KOmopole Mozym 603HUK-
nymo ecredcmasue naoeaenus monvko Bonvwoil naramor Koncmumyyuonnozo Cyoa Ykpaunvl komnemen-
yueti obecneuenus KoHCmumyuuonHot Jcarodvl. Hameuaromes nymu pewenus smux npooiem.

KioueBbie cioBa: WHCTUTYT obecriedeHrst KOHCTUTYIIMOHHOM skano0bl; Bosbias nanara; Kon-
ctutynnonHerii Cyz YKpanHsl.

Iocmanoexa npooaemu. Y cr. 78 3akony Ykpainu «IIpo Koncruryuiitamii
Cyn Yxpainu» Big 13 munuasa 2017 p. Ne 2136-VIII (mami — 3akon Ykpainu «IIpo
Koucrurymiitauit Cyn Ykpainus) nepenbadeHo Take:

1. IIpu posrsijii KOHCTUTYIIHHOT ckapru Benwka nanaTa, y BAHITKOBUX BUIIA/I-
Kax, 3 BJIaCHOI IHII[IaTUBY MOJKe BKUTH 3aXO/iB I110/10 3a6e31eYeHHsT KOHCTUTYIHHOT
CKapru, BUABIIM 3a0e31edyBabHUN HAKA3, AKUil € BUKOHABYMM JIOKYMEHTOM.

2. MigcraBoto aist 3abe31evYeHHsT KOHCTUTYIIHHOI CKapru € HeoOXiHICTh 3aI1o-
6irTH HE3BOPOTHIM HACJIIKAM, 1[0 MOXKYTb HACTATH Y 3B’SI3Ky 3 BUKOHAHHSIM OCTa-
TOYHOI'O CY/OBOTO PillIEHHSI.

3. Crioco6om 3abe3reyeH st KOHCTUTYIIHHOT CKapri € BCTAHOBJICHHSI THMYACOBOT
3a00POHM BUMHSTH MEBHY JIif0.

4. 3abe3neuyBaTbHUI HAKa3 BTPAYa€ YMHHICTD 3 JIHS YXBAJEHHS PillleHHs abo
ITOCTAHOBJIEHHST YXBaJU 1PO 3aKPUTTSI KOHCTUTYLIHHOIO ITPOBAJKEHHST Y CIIpaBi.

3i 3micTy HaBe/eHOI HOpMU BOAYaE€ThCs, 10 Juiie Benawka mamata Konerury-
miitHoro Cyny Ykpainu (nani — Besnka mamara) 3 BJacHOI iHIIIATUBY MOYKE BXKUTH
3aXO0/(iB 1010 3abe31eYeHHs] KOHCTUTYIIIHOI CKapry MIJISIXOM BCTAaHOBJIEHHS THMYA-
COBOI 3a00POHM BUMHATH [IEBHY [Ii10, KOJIU HEOOXIIHO 3a00irT He3BOPOTHIM HAC/I/L-
KaM, 0 MOKYTb HACTaTH y 3B’A3KYy 3 BUKOHAHHSIM OCTAaTOYHOTO CY/IOBOTO PillleHHS,
y SIKOMY 3aCTOCOBAHO 3aKOH YKpaiHu (Iloro okpemi MOoJI0KEeHHs ), 110 OCKap>KyEThCS
Yy KOHCTUTYIIHIN cKapai.

YV 1upomy 3B’s3Ky Tpeba 3a3HAUMTH, IO TONPU HOBU3HY IHCTUTYTY 3abesre-
YeHHS KOHCTUTYIIMHOI CKapru B YKpaiHi OKpecseHl MUTaHHS HeJ0CTATHhO BUCBIT-
JieHi y (axoBiii jiTepaTypi i I0ci He CTaju MPEAMETOM TPYHTOBHOTO JIOCJTI/IKEHHS
BUEHUMU-KOHCTUTYIIOHATICTAMU.

Bux.niao ocrosnozo mamepiany. 3rinuo 3i ct. 151-1 OcHoBHOTO 3aK0HY YKpa-
irn Koncrurymitinuii Cy Ykpainu BUPINIy€E MATAHHS 1TPO BiINMOBiHICTh KOHCTH-
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TyIil YKpainu (KOHCTUTYIIMHICTh) 3aKOHY YKPaiHM 32 KOHCTUTYIIITHOIO CKaproio
oco0w, sTKa BBaXKAE, 110 3aCTOCOBAHUI B OCTATOYHOMY CYZOBOMY pillieHHi B 1i cripasi
3aKOH YKpainu cynepeunts KoHcTuTyIiii YKkpainu; KOHCTUTYINITHA cKapra MoKe OyTh
MojilaHa B pasi BUYEPIaHHs BCiX iHIMMX HAIIOHAJIBHUX 3aC00IB IOPUIMYHOTO 3aXHCTY.

[TpukMeTHO, IO PO3IJIA] CIIPaB 3a KOHCTUTYLIMHUMM CKapraMu € OKpeMolo
ckyaioBoio AistmbHocTi Koncturymnitinoro Cyany Ykpainu, Moo SKoi mijfcTaBu i
nopsiiok 3BepHentd 10 Koncrurytiitnoro Cymy YKpainu, a TakoK Tpoilelypa po3-
TJISIZIy HUM CTIPaB 1 BUKOHAHHS PillleHb BU3HAYAIOTHCS KOHCTUTYIEIO YKpainn Ta
3akonoM (ct. 153 Koncruryiiii Ykpainn).

Hageznene omocepeiIkOBaHO MiITBEP/KYETBCI TUM, IO 3aKOHOM YKpainu <«IIpo
Koncrurymiiinuii Cyx YKkpainu» BCTaHOBJIEHO MEBHI 0COOIMBOCTI CTOCOBHO IIICTaB
1 MOPSANKY MOJaHHSA KOHCTUTYHIWHUX CKapT, 1X PO3TJAAY Ta NPUUHATTA PillleHb
y clipaBax 3a KOHCTHTYIiiHUMEU ckapramu. OHi€l cepesl TakKux OCOBJIMBOCTEN €
iHCTUTYT 3a0e311e4eH s KOHCTUTYIITHOI CKapri, BCTaHOBJIEHMIL CT. 78 3akony Ykpa-
inn «IIpo Koncturyuniitnuit Cyn Ykpainus.

3 METOI0 PO3KPUTTSI CYTHOCTI BKa3aHOTO iHCTUTYTY 3abe3reyeHHsT KOHCTUTYIIii-
HOI CKapru B YKpaiHi J0peyHo 3BEPHYTUCH JI0 CXOKUX 3aKOHO/IABYUX IHCTPYMEHTIB
B EBPOIIEHCHKUX JlepKaBax.

Bignosizuo no 3akony Pecuy6aiku Jlarsis «IIpo Koncruryuiitauii Cymn»
MTOZIAHHS KOHCTUTYIINWHOI CKapru He NMPU3YTNNHSIE BUKOHAHHS CY/I0BOTO PIillleHHS,
kpiM Bunazakis, koan Koucruryuiftnuit Cyn BupimuTh mno-inmomy. IIpu mpomy
MMATAHHS MO0 TPUHHATHOCTI KOHCTUTYIIIMHOI CKapTy Ta PO3TISLY 11 TI0 CyTi MOXKYTb
BupinryBatucs K [lamatoio y ckiaii TpboX CY/UIIB, TaK i MOBHUM CKJIajioM KoHcTH-
tymiinoro Cyny [1].

3rigno i3 3akonom Pecrybmiku [Tompima «IIpo opranizarito Korcruryiiiiinoro
Tpubynany ta dhopmu nposamxkenb y Konceruryniinomy Tpubynami» Tpubynai
MO’Ke BUHECTU NPOMiKHe PillleHHS PO NPU3YNUHEHHsS BUKOHAHHS PillleHHS
y cIpaBi, y 3B’s13Ky 3 sikuM 10 TpubGyHasy OyJ0 MOAaHO KOHCTHUTYIIHY CKapry,
SIKIIIO BUKOHAHHS TAKOTO PilllEHHSI MOKEe CIIPUYMHUTU OE3MOBOPOTHI HACIIAKY, SKi
MOJIATAIOTh Y 3alOMisTHHI CKap:KHUKY 3HAYHOI MIKOAM, ab0 SIKIIO TaKe MPU3YIIH-
HEHHS € BUIIPAB/aHUM 4Yepe3 BAKJIMBUN CYCIIJIbHUIN 1HTEpecC 4u 1HIIUN BasKJIMBUN
iHTepec CKapKHWKA; TIPOMIKHE PillleHHsT Ma€ OyTH HeraitHO MmepeaaHo CKapKHIKY
i KoMIIeTeHTHOMY Cy/Iy a60 BUKOHABYOMY Oprany; TpuOyHas MOBUHEH aHyJIOBATH
CBO€E IIPOMiKHE pillleHHs, KOJIW BiJIIaAyTh IiJICTaBU /I IOT0 BUHECEHHS, OJJHAK
He Mi3Hile gaTtyi yxBajeHHs TpuOyHaJIOM OCTaTOYHOTrO PillleHHs 32 KOHCTUTYIIiii-
HOTO CKaproo; Ko TpuOyHa BUPIMINUTD, IO OCIIOPIOBAHWIT HOPMATUBHUN aKT 4K
1ioro yacTuHa He BifmoBizae KoHcTuTytlii, mpomikHe pillieHHsT BTpavya€ CBOIO CUITY
MIiCJIST CIVIMBY TPHOX MICSIB 3 AaTh HaOpaHHSI CUJIM OCTATOYHUM PIillIeHHSIM 3a
KOHCTUTYIIHHOIO ckaproto. [IpuHariHo 3a3HauynTH, 110 KOHCTUTYITIHA CKapra po3-
rasaaeTbess TpubyHamoM y ckJaagi oJHOro cyaui (IMMTaHHS MO0 TPUAHITHOCTI),
[Tanaroro TpubyHany y ckaagi TphOX CyAAiB (IMTaHHS 1040 cyTi), TpubyHnamom
y TOBHOMY CKJajii (0COOJMBO CKJIMHE TIUTAHHS MO0 CYTi, PO3IJIS] IKOTO 3/iiic-
HIOEThCA 3a iHiniaTuBoo Tosmou TpubyHasy um BiamosiaHoi najatu TpuGyHany,
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dKa Ma€ HaMmip BiZIINTH BiJl TIO3UIli1, c(pOPMYyIbOBAHOI Y TIOTIEPEIHHOMY PillleHHi
Tpubynasy, yxBajieHoMy y TIOBHOMY cKafi) [2].

3a 3axonom Pecrybmiku Cepbist «IIpo Koncruryiiitauii Cyz» KOHCTUTYIIIHHA
CKapra, sIK MpaBUJIO, He TEePeIIKo/Ka€ BUKOHAHHIO iH/MBIyaJbHOTO aKTa, MPOTH
SIKOTO 11 OYJI0 TOIaHO; II0YN 3a KJIOMOTaHHAM cKapskHuKa, Koucruryitiiiauii Cyy
MOKe TTPU3YITUHUTA BUKOHAHHS 1HAMBIIYaJIbHOTO aKTa, KO HOTO BUKOHAHHS 3aB-
JIaCTh HETIONPABHOI IITKO/IM CKaP;KHUKY 32 YMOB, 1110 TaKe MPU3YIIUHEHHS He cymepe-
YUTDH CYCHIJIbHOMY 1HTEpecy Ta He 3aIlojli€ iCTOTHOI KoM TPeTiil cTOpoHi. PinenHs
PO MPU3YNUHEHHST BUKOHAHHS 1HANWBIyaJbHOTO aKTa MO)Ke OyTH yXBaJieHO Ha
3acifanfi Besmkoi nanatu y cknazi [onosu ta cemu cyuiB Korcrurytiitnoro Cymy
(K110 11€ piteHHst Oyjie yXBaJieHe oJHOCTaiiHOo) abo Ha 3acizanni KoHcruryiiiiiHoro
Cyny y noBHomy ckuaji [3].

Bignosiguo no 3akony Pecny6aiku Ciosenisi «IIpo Koncrurymiiitnuii Cyn»
SKIIO KOHCTUTYIIIITHA cKapra BU3HAEThCA MpuiiHATHOIWO, [lamata KorctuTytifinoro
Cyny y ckuani tppbox cyauiB un Koncrutyniiinuit Cyx y MOBHOMY CKJIAZI MOXKe
NPU3YIIUHUTY BUKOHAHHS 1H/MBIJYaJbHOTO aKTa, SIKUI OCKapKY€ETbCS Y KOHCTH-
TYLiHHINA cKap3i, Ha 3aKPUTOMY 3aciJlaHHi, KOJU MIKiJIUBI HACTIIKHU, IO MOXYTh
HACTaTH BHACJIJOK BUKOHAHHS 1HIMBIAyaJbHOrO aKTa, Oyje CKJIAIAHO BUIIPABUTH
[4].

3rigno i3 3akonom «[Ipo Koncrurymiitnuit Cyx Yropumnn» y BUHSATKOBUX
BUTQ/IKaX y Xo/i npoBajixkeHHs1 Koncrurynifinnit Cyn Mae mpaBo BUMaraTu Bijl
3arajbHOro Cy/ly NpU3YIMHEHHs] BUKOHAHHS 10r0 OCIIOPIOBAHOTO PillleHHS 3 OTJISA/LY
Ha O4YiKyBaHy TpUBaIicTh npoBakerns y Koncruryniiitnomy Cyzi abo itoro ouiky-
BaHe PillleHHs, 3 METOI0 YHUKHEHHs 3HAYHOI 1 HEIOIPABHOI IIKOAU Y1 30UTKIB, abo
Yyepe3 IHITY BaXJIUBY MPUYNHY, a 3aTalbHUN Cy/l He TPU3YTTUHIB BUKOHAHHS CBOTO
PIIIEHHST, sTKe OCKApPAKY€EThCS Y KOHCTUTYIIHHIN CKap3i, 10 3aBEPIIEHHS TPOBA/KEHHST
y Koncrurymitnomy Cyzi. [Ipu oMy KOHCTUTYITIITHA cKapTa po3TisaaeTbest Kon-
crutymitHuM CyoM y cKJIajii OHOTO cy/ii (TTUTaHHA 111010 TpuitHaTHOCTI), [TamaTn
(MUTaHHS MO0 CYTi) Ta y TTOBHOMY CKJIajli HA TJIEHAPHOMY 3acifianHi (BUpIilIeHHs
HUTaHH 100 CYTi € HeOOXIAHUM Y 3B’SI3KY 3 HIOr0 CYCIIJIBHOIO Y1 KOHCTUTYLIHHOIO
BaJKJIMBICTIO 200 CKJIAIHICTIO CIIpaBu, Yepe3 moTpedy 3a0e3MmeynT €HICTh KOHCTH-
TYIIiTHOI 10pucnpyzeHiiii abo yepe3 iHIy BaKIUBY TPUUUHY) [3].

3a 3akonom «ITpo Koucrurymiitauii Cyn PecriyOstiku Xopsarist> KOHCTHTYITTHA
cKapra, sIKk IIPaBUJIO, He MePelKo/Ka€ BUKOHAHHIO OCIIOPIOBAHOTO aKTa; 3a KJOIO-
TaHHAM 3asiBHUKAa Koncturymniftnuit Cya Moxe TPU3YMUHUTH BUKOHAHHS CYZI0BOTO
pimenns 1o yxBanenus Koncrurytitinum CynoMm pinieHHsI, SKIO TaKe BUKOHAHHS
NpU3BeJie 10 3ATOMiSTHHS 3asBHUKY TaKOl MIKOJM, sIKY CKJIagHO Oyle BUIPABUTH,
i Take MPU3YNMHEHHS HE CYIEPeYnTh CYCITIJIbHOMY iHTepecy Ta He TpUu3Bele 0
3anolisiHHsT Oy/b-KOMY Oi/bIol KoAN. J[opedHo 3ayBakUTH, 1O KOHCTUTYIIHHA
ckapra posriganaerbesd [lamaroo y ckaami Tppox cyanis Koncrturytiitnoro Cymy
(muranng mono npuiinaTHocTi), [TanaToro y ckmani mectu cyauiB Koncturyitiiinoro
Cyny (muranns momo cyti) ta [lnerymom Koncturytiitnoro Cyny y moBHOMY CKJai
(MUTAHHS MO0 CYTi KOHCTUTYIIIHOI CKapTH Ma€ iCTOTHY 3HAUYMMICTh) [6].
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Bigmosiguo no 3akony Yecokoi Pecnybuiku «IIpo Koucrurymiitauit Cyns»
KOHCTUTYIIIMHI CKapTH, K TMPaBUJIO, He MAIOTh MPU3YITUHSIOUO] /il; 32 KIOITOTaHHIM
ckapxxauka Cy Moske TPU3YTIMHUTY BUKOHAHHST OCIIOPIOBAHOTO PillleHHS, SKIIO Tie
He cyTepeuynTrMe BaKJIWBUM CYCITJIbHUM iHTepecaM i HAaCTIJIbKU JIOBTO, HACKIJbKU
CKapKHUK CTpak/llaTUMe BiJl BUKOHAHHS PillleHHS YU peastisallil IIpaBa TPEThOIO 0CO-
6010 BHACJIIZIOK I[OTO PillleHHSsI, JONOKKM 3Ha4HO OiJiblla IKoAa He Oy/e 3amoisiHa
iHIIM 0cobaM Yepe3 MPU3YIMHEHHsT BUKOHAHHS pileHHst. [Ipu bOMy KOHCTUTY-
miktHi ckapru posrisgaaioThes [lanaToro Cyay y ckaaai Tpbox cyanis ta [lirenymom
Cyny y oBHOMY cKJiazi (30KpeMa, uepe3 HeoOXiTHICTh BU3HAYEHHST MTO3UIIi] 3 TIMTaHb
1paBa, AKa BiPi3HIeThcA Bij no3utlii Cyny, chopMyIbOBaHOI y HOTO TIOTIEPEHBOMY
pitenHi, a0 KOJIM y KOHCTUTYIIHII cKap3i MOPYIIYEThCS MTUTAHHST MO0 KOHCTH-
TYIIHHOCTI HOPMATUBHOTO aKTa) [7].

Y mocrhipKkeHHl IHAMBIYaJBHOTO JOCTYIY 0 KOHCTUTYIIHOTO TTPaBOCYJIA,
npuitHATOTO y (hopMi JOKYMeHTa €BPOIENiChbKOI0 KOMICi€0 «3a IEMOKpaTiio Jepes
mpaBo» (nasi — Beneriancbka Kowmicist) na 85-my mienaprnomy 3acizanni (Benerris,
1718 rpyansa 2010 p.), Beneniancbka Komicisg cxBaibHO OIliHWIA TTOBHOBAsKEHHS
KOHCTUTYIIINHUX CY/[iB MPU3YIIUHATA BUKOHAHHS OCIOPIOBAHOTO 1HAMBIyaJbHOTO
Ta/ab0 HOPMATUBHOTO AKTa, SIKIO TaKe BUKOHAHHS MOKE MaTH HACJIIKOM MOJAJIBIIY
KOy YU TIOPYLIEHHS, IKi He MOXKYTh OyTH BUIIPaBJIEHi, Ko Oyje BCTAaHOBJIEHA
HEKOHCTUTYIIHHICTh OCIMOPIOBAHOTO aKTa; OJHAK, 0COOJUBO KO HAETHCS TIPO
HOPMAaTUBHY CKapry, Tpeba MaTh Ha yBa3i MeXy, 3a SIKOI0 caMe HEBUKOHAHHS aKTa
CIIPUYMHUTD HETIONPaBHi MIKOy Ta TopyIieHHs [8].

Takum unHOM, aHAJI3 PEJIEBAHTHOIO 3aKOHO/IABCTBA 3a3HAYEHUX €BPOINENCHKUX
JIepsKaB CBIIYNTD, 110 CLIOCOOOM 3a0e31eueHHsT KOHCTUTYIIIHOI CKapru y IUX KpaiHax
€ TMPU3YTMHEHHS BUKOHAHHS OCMOPIOBAHOTO CYZIOBOTO PillleHHS. Y 3aKOHOIABYNX
aKTax MICTUTLCS BKa3iBKa, 1110 TaKe PillleHHs IOBUHEH YyXBATIOBATH KOHCTUTYIITHUI
cyn (3a BunsTkoM 3akony PecryOusiku Cioenist «IIpo Koucrurymiiinuit Cyns ),
X04a KOHCTUTYIIMHI CKapTh MO0 1X NPUUHATHOCTI Ta CyTi MOXKYTb PO3TJIS/IATUCS
OKPEMMMU OpraHaMu KOHCTUTYIIITHOTO CyIy.

[ToBepratounch 10 MPOOIEMATUKE IIHOTO MOCTIPKEHHS, HEOOXITHO 3BEPHYTH
yBary Ha Te, IO BifMOBIAHO 110 4. 2 cT. 32 3akony Ykpaian «IIpo Korcruryiiiamit
Cyn Yxpainu» Benmka nasara, ceHaTH, KOJeTii y MeKax BU3HAUEHUX I[UM 3aKOHOM
ITOBHOB)KEHD 111010 KOHCTUTYIIHHOTO NMPOBA/KEHHS MiI0Th K KoHCTHUTYIIHHWI
Cyn Yxpainu.

3rigno i3 3akonoM Ykpainu «IIpo Koncruryniiinuit Cyn Ykpainus» Benuka
naJsiata Jiie y ckiai Beix cyauiB Koucrurymiiinoro Cymy Ykpainu ta yrmoBHOBaskeHa
pO3TISAaTH MUTaHHSA, 30KpeMa, 1Moo BiamosigHocTi KoncTuTytiii Ykpaiau (KoH-
CTUTYIIMHOCTI) 3aKOHIB YKpainu (iX OKpeMHuX IMOJIOKEHb) 32 KOHCTUTYIIMHUMUI
ckapramu y pasi BigmmoBu Cenaty Koncrurytitinoro Cyny Ykpainu (nani — Cenar)
Bi/l PO3IVISI/LY CIIpaBU Ha po3cy/l Besnkoi nanatu y Bumajikax, BA3HaYeHUX IIUM 3aKO-
HoM (4. 1, m. 9 u. 2 c1. 35); yXBajy mpo 3aKPUTTSI KOHCTUTYIIHHOTO TTPOBA/KEHHST
y CITpaBi 32 KOHCTUTYITIHHOIO ckaproio (y pa3i BiiMosu CeHary BiJi PO3TJISLy CIIPpaBU
Ha poscya Besnkoi nanati) nocraHossisie Besmka nanata Ha MJIEHAPHOMY 3acCiJlaHHI
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(. 1 4. 2 ct. 63); Bennka masara Ha 1IleHAapHUX 3aCiIaHHSAX PO3TJISANAE, 30KpeMa,
CIIpaBH, TTPOBA/KEHHSA B SKUX BIJIKPUTO 32 KOHCTUTYIIIIHOIO cKaproio, ajme CeHaT
BIZIMOBUMBCH BiJl pO3TJIsIy ciipaBu Ha po3cy Benukoi nanatu (4. 6 cT. 66); pitnenHs
Koncruryniitnoro Cyny Ykpainu yxsamoe Benunka nanarta 3a pesysbsraTaMu po3-
LIS, 30KpeMa, CIIpaB 3a KOHCTUTYIIIHUMM ckapramu y pasi Biimosu CeHaTy B po3-
TJISAI CTIPaBU 32 KOHCTUTYIIIHHOIO cKaproio Ha po3cy/ Bemkoi nmamarn (1. 1 c1. 84).

3a 3akonoMm Ykpainu «IIpo Koncrurymiiinuit Cyzn Yipainu» CeHar fii€ y crai
nes’stu cynaais Koncrurytitinoro Cymy YKpaiHu Ta yIOBHOBaXKeHWH PO3TJISAATH
NUTAHHS 1010 BifnoBigHOCTI KoHctuTyilii Ykpainu (KOHCTUTYIIHHOCTI) 3aKOHIB
Ykpaiau (ix OKpeMUX IOJIOKEHb) 32 KOHCTUTYIIHHUMHU CKapraMH, a TaKOoX iHMI
HMUTaHHS, BUSHA4YeHi 1UM 3aKoHOM (2063. 1 4. 1, u. 4 c1. 36); SKII0 CyAs-10TI0Bi 14
BBa)Ka€, IO Y BIAKPUTOMY KOHCTUTYIIHHOMY MPOBA/)KEHHI 32 KOHCTUTYIIHHOIO
CKaproio iCHyIOTh MiJICTABY JJS Tepeiadi CpaByU Ha PO3TJA Beaukoi majgaTu, BiH
BHOCUTH Ha poarysg CeHary MPOeKT yxBaju Mpo BiMoBy CeHaty BiJl PO3TJISILY
cripaBu Ha poscy/ Besnkoi naiatu (4. 5 ct. 59); yxBasy 1mpo BiIKPUTTS KOHCTUTYITi#i-
HOTO ITPOBA/IKEHHS Y CIIpaBi 32 KOHCTUTYIIITHOIO cKaproio nocranossisie CeHat y pasi
Hezroau 3 yxsasioio Koserii Koncrurytitinoro Cyay Ykpainu (nani — Koserist) mpo
Bi/IMOBY y BIJIKPUTTiI KOHCTUTYIIIHHOTO TTPOBA/IKEHHS Y CITPaBi, TOCTAHOBJIEHOIO HEO/I-
HOCTaitHO (1. 2 4. 3 cT. 61); yXBasy mpo 3aKpPUTTSI KOHCTUTYIIIHOTO TTPOBA/ZKEHHS
noctanoBssge CeHaT Ha TJIEHAPDHOMY 3aciflaHHI y clpaBax 3a KOHCTUTYIIHHOTO
ckaproio (1. 2 4. 2 ct. 63); CeHaT Ha 3aciflaHHi PO3TJISA€ TUTAHHS MO0 BiIKPUTTS
ab0 BiZIMOBM Y BIIKPUTTI KOHCTHUTYI[ITHOTO IPOBA/)KEHHST y CIIpaBi 3a KOHCTHUTY-
ITHOIO0 cKaproio, AKio KoJerist He 0fHOCTAHO TTOCTAHOBUJIA YXBAJy PO Bi/IMOBY
Y BIZIKPUTTI KOHCTUTYIIITHOTO TTpoBa/KeHHs (4. 1 cT. 67); SKIIo mix 9ac posrasny
CenaToM cripaBu BUHHUKaE HeoOXimHicTh B Tiymadenni Kouceruryrii Yipainu a6o
SIKITIO BUPIIIEHHS MUTAaHHS, sKe po3risijiae CeHat, MOKe CHPUYMHATA HECYMIiCHICTb
i3 JOPUAMYHUMHU TO3UIISIMHU, TTocTaHoBAeHUMU Konctutytiiaum Cyjnom Ykpainu
norepeabo, CeHaT Moke y OyIb-SIKUil Yac /10 TIOCTAHOBJIEHHST CBOTO PIillleHHST Bi/IMO-
BUTHUCS BiJl PO3IJISALY CIIPaBU Ha Po3cyl Besukoi masatu; mpo BiZIMOBY Bijl PO3TJISALY
crpasu Ha poscyz Bemmkoi nmasmat Cenat Oinbiictio cyais Konceruryiiiinoro Cymy
Vkpaiuu, gki 6epyTh y4acTh y 3aciflanii, IIOCTAHOBJ/ISIE yXBaly, B sKiil BUKJa1ae
BifnoBifHl migcTaBu (cT. 68); pimennsi KoncrurynitHoro Cyny Ykpainu yXBasioe
CeHnar 3a pe3yJibTaTaMi PO3IJIF/y CIIPAB 32 KOHCTUTYIIHHUMEU cKapramu (1. 2 cT. 84).

Bignosigao no 3akony Ykpainu «IIpo Koncrurynitinuit Cyn Yipainuy» Koseris
nie y ckaani Tppox cyaniB Koncrurytifinoro Cyny Ykpainu, 10 TOBHOBa)KeHb SIKO1
HaJIeXKUTh BUPINIEHHS] TTUTaHb MIO/0 BiIKPUTTS KOHCTUTYIHIHHOTO NMPOBAJKEHHS
y CIIpaBi, 30KpeMa, 3a KOHCTUTYIIIHOI0 cKapro; dKkimo Koseris He ogHOCTAHO
MOCTAaHOBUJIA YXBaJy PO BIJIMOBY Y BIIKPUTTI KOHCTUTYIIMHOTO TTPOBA/KEHHS
y CIIpaBi 3a KOHCTUTYIIHHOIO CKaproio, cekpetap Koerii mepe/ja€ KOHCTUTYIIHY
ckapry Ha po3rsig CeHaTy /711 BUPIIIEHHSI TUTAHHS TIPO BiIKPUTTS KOHCTUTYIIIH-
HOTO TIPOBA/IKEHHS Y CITPaBi; OJIHOCTAHO MOCTaHOBJIeHa yxBasia Koserii mpo BigMOBY
Y BiIKPUTTI KOHCTUTYIIIHOTO MTPOBAJKEHHS Y CIIPaBi 32 KOHCTUTYIIIHOIO CKaproio
€ octaTtouHoio (a63. 1 u. 1, 4. 2, a63. 2 4. 5, 4. 6 cr. 37); yXBasy PO BIAKPUTTS
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KOHCTUTYIIIMHOTO TTPOBA/IKEHHS Y CIIPaBi 32 KOHCTUTYIINHOIO CKaproi0 TOCTAHOBJISE
Konerig (1. 1 4. 3 cT. 61).

Ortske, MOCHTIJPKEHHS HaBeJIeHUX T0JIoKeHb 3akoHy Ykpainu <«IIpo Koncruty-
mitinuit Cyz Ykpainus» fa€ mijacTaBy CTBEPXKYBATH, 10 KOMIIETEHITIE€I0 BUPINTyBaTH
MUTAHHS MIOJI0 BiIKPUTTS KOHCTUTYIIIHHOTO MTPOBA/KEHHS Y CIIPaBi 32 KOHCTUTY-
IIHOIO cKaproio (MUTAHHS MO0 TPUMHATHOCTI KOHCTUTYIIHHOI CKapru) HaJlijeH]
gak Kogerig, tak i Cenar. HaroMicTh TOBHOBaKEHHSMU PO3TJISAATH TTUTAHHS MO0
BianosignocTi Koncturytii Ykpainu (KOHCTUTYIINHOCTI) 3aKoHIB Ykpainu (ix
OKPEeMUX TIOJIOKEHbB) Y CIIPaBi 32 KOHCTUTYIIHHOIO CKaproio (MATaHHS IIO/I0 CYTi
KOHCTHUTYIIiITHOI ckapri) BoJiofiie CeHat, a B pa3i BiiMoBu CeHaTy B PO3IJIS/I CIIPABU
3a KOHCTUTYIIIIHOIO CKaproio Ha po3cy/ Besukoi nasatu — octanHs.

Y Toii ke yac, sk 1e nepeadadeno 4. 1 cr. 78 3akony Yipainu «IIpo Koncru-
tynifinuit Cyn Ykpainwm», BUKIIOUHO Benmka masarta 3 BiacHOI iHIIIaTUBU MOXe
BXKHTH 3aXO/IiB IO/I0 3a0e31edeHHsT KOHCTUTYIIHHOT CKapTH MIISIXOM BCTAHOBJIEHHST
TUMYaCOBOI 3a00POHM BUMHATH TIeBHY Jif0. ToOTO TOBHOBaskeHHsT Besnmkoi mamartu
BXKMBATH 3aXOJIiB MO0 3a0€e3MeyeHHs KOHCTUTYIIHHOT CKapru MOKYTh OyTH peati-
30BaHi Helo JIKIIe Ha CTa/lil PO3TJIAAY KOHCTUTYIIMHOI CKapTy 10 CyTi B pa3i Bi/IMOBU
Cenary B pO3TJIsA/Ii CIIPaBU 32 KOHCTUTYITIHHOIO CKaproio Ha po3cy Bennkoi mamartu.

Ha nam norsisij, Take 3aKOHOJIABUE PETYJOBAHHS 110/I0 BU3HAYEHHST OPTaHy
Koncruryiitnoro Cyay Ykpaiu, yIOBHOBa)KEHOTO BXKMBATH 3aXO/IiB 1100 3abe3Ie-
YeHHs KOHCTUTYIIHOI CKapIy ILJIIXOM BCTAaHOBJIEHHS THMUYACOBOI 3a00POHU BUMHSITU
MEeBHY JIif0, TIOTEHITIITHO HiBeoBaTUMe e(heKTUBHICTH YChOTO THCTUTYTY 3abe3IeYeHHsT
KOHCTHUTYIIIIHOI cKapru B YKpaiHi, OCKIJIbKU 3 OIJISIy Ha OOMeKeHY KiJbKiCTh KOH-
CTUTYIIIUHUX CKapr, AKi oTpuMae Besika nanara g iX po3IJsily 10 CyTi, JeTiTUMHA
MeTa 3aXOjIiB MI0/10 3a0e3MeueHHsT KOHCTUTYIHITHOI CKapru — HeoOXiHICTh 3a1mo0irTi
HE3BOPOTHIM HACJIIKaM, 1110 MOXKYTb HACTATH Y 3B’I3Ky 3 BUKOHAHHSAM OCTAaTOYHOTO
CYZIOBOTO PIllIeHHs, cTaHe HeIoCsyKHOT0. KpiM Toro, CJTiT BpaxoBYBaTH, IO TaKi 3aX0N
€ arpiopi TEPMIHOBUMH, a TOMY JI0 MOMEHTY Tiepe/ladi KOHCTUTYIIHHOI CKapru Ha
posriisi; Bennkoi nasat BOHU MOKYTb BTPATUTH CBOIO aKTYasIbHICTb.

Y 11bOMYy KOHTEKCTI BapTO TaKOK 3BEPHYTH yBary, 10 y 3aKOHOIPOEKTi 1TPO
Koucrurymnittnuit Cyn Ykpaiau, HaripaBiaeHomy Benertiancokiit Komicii 7151 Hajjlanas
eKCIEPTHOTO BUCHOBKY, OyJI0 mepeabadeHo moBHOBaskeHHs1 CeHaty BXKMBATH THMYA-
COBHX 3aX0/1iB 3abe3Ie4eHHsT KOHCTUTYIIIHHUX CKapr. 3 1[bOTO TIPUBOAY BeHerlianchka
Kowmicist Bkazasa Ha HeoOXinHicTh HagiseHnHs, okpiM Cenary, me i Koserii komie-
TEHITIEI0 B)KUBATH TUMYACOBUX 3aXO0/IiB 3a0€3eYeHHsT KOHCTUTYIIHHUX CKapT, aJiyKe
pillieHHd TIPO MOPYIIEHH clpaBu yxBamoeThess Koderieo [9].

3amicmv eucnoekxy. Ha naie nepekoHaHHs, 3aKpimieHnii y 3akoHi YKpaiHu
«IIpo Koucrurymiitauit Cyn Ykpaiau» iHCTUTYIIHHWIT MeXaHi3M 3a0e3medeHHs
KOHCTUTYIINHOI CKapTu MOKe BUSBUTUCS BKpall Hee(heKTUBHUM HA MPAKTUIL, ajlKe
BiH He 3/1aTeH JOCSAITU aHi JeriTUMHOI MeTH 3a0e3ledeH s KOHCTUTYIIIHOL cKapry,
sIKa TOJIATAE y 3aM0biraHHi HE3BOPOTHIM HACIIIKaM, 10 MOXKYTh HACTATH Y 3B’SI3KY
3 BUKOHAHHSIM OCTaTOYHOTO CY/IOBOT'O PillIeHHS, Y SKOMY 3aCTOCOBAHO 3aKOH YKpaiH!
(fioro oKpeMmi TOJIOKEHHST ), TIO0 OCKAPKYEThCSA Y KOHCTUTYIIINHIN cKap3i, aHi TepMi-
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HOBOCTI TaKOTO TMMYaCOBOIO 3aXOJly Y BUIJISI/I BCTAHOBJIEHHSI TUMYACOBOI 3a00POHM
BUMHSTH TIEBHY JIi1O.

Opnak, 6epyun 10 yBaru mpunuc 4. 2 cr. 32 3akony Ykpainu «IIpo Koucru-
tymittauit Cyn Ykpaiaus, 3riqHo 3 kUM Besnka manaTa, ceHaTH, KOJeTii y MesKax
BU3HAYEHUX IIMM 3aKOHOM ITOBHOBAXKE€Hb 100 KOHCTUTYIIITHOTO MPOBA/KEHHS
nitorh sk Koncruryniitauii Cyx Yikpainu, okpecieHi KOHIeNTyalbHi npobieMu
iHCTUTYTY 3abe3TeyeHHsT KOHCTUTYIIIHHOI CKapru B YKpaiHi MOKYTh OYyTH JIETKO
BUIIPaBJIeH] TIJITXOM BHECEHHS BiAIMOBIIHUX 3MiH /10 3akony Ykpainu «IIpo Kon-
crurynitnuit Cyzn Ykpainus. [[yg npukiaany, BpaxoByloun pPeJIeBAHTHI TOJOXKEHHS
3aKOHOJ[ABCTBA TIPO KOHCTUTYIiNHI cyau Jlarsii, [Tombii, Cep6bii, Yropiuau, Xop-
Batii, Yexii, Ha3BaHi pobeMy MOKHA BUPIIIUTH MIJISIXOM 3aMiHU CJIOBOCIIOJTYYEHHST
«Besmka mamaray, sxe Mictutbes y 4. 1 c1. 78 3akony Ykpainu «IIpo Koncruryiriii-
vuit Cyza Ykpainus, Ha cioBocnionydents: «Koncrurynitauii Cyn Ykpainu».
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Institutional mechanism of securing a constitutional complaint in Ukraine: conceptional
problems

Article 78 of the Law of Ukraine «On the Constitutional Court of Ukraines prescribes that exclusively
the Grand Chamber, on its own initiative, may take measures to secure a constitutional complaint by
imposition of a temporary ban on a certain action when it is necessary to prevent irreversible consequences
that may occur due to execution of the final court judgment wherein challenged law of Ukraine (specific
provisions thereof) has been applied.

However, according to the second section of article 32 of the Law of Ukraine «On the Constitutional
Cowrt of Ukraines, the Grand Chamber, the Senates and the Boards shall act as the Constitutional Court
of Ukraine under the powers determined by this Law in respect of constitutional proceedings.

Moreover, analysis of the provisions of the Law of Ukraine «On the Constitutional Court of
Ukraines gives rise to stress that both the Board and the Senate are empowered to consider an issue of
initiating constitutional proceedings in the case upon a constitutional complaint (an issue concerning the
admissibility of a constitutional complaint). In addition, the Senate is empowered to consider an issue
of conformity to the Constitution of Ukraine (constitutionality) of laws of Ukraine (specific provisions
thereof) in the case upon a constitutional complaint (an issue concerning the merits of a constitutional
complaint), and the Grand Chamber has this power in the event of relinquishment of jurisdiction by the
Senate in favour of the Grand Chamber.

That is why, prescribed by the Law of Ukraine «On the Constitutional Court of Ukraines institutional
mechanism of securing a constitutional complaint could be very ineffective in practice. It cannot access
either the legitimate aim of securing a constitutional complaint that consists in preventing irreversible
consequences that may occur due to execution of the final court judgment wherein challenged law of
Ukraine (specific provisions thereof) has been applied, or the urgency of such an interim measure in the
Jorm of imposition of a temporary ban on a certain action.

Nevertheless, the above problems could be easily improved by the relevant amendments to the Law
of Ukraine «On the Constitutional Court of Ukraines (for instance, by changing a phrase <the Grand
Chambers, available into the first section of article 78 of the Law of Ukraine «On the Constitutional
Court of Ukraines, to a phrase <the Constitutional Court of Ukraines).

Keywords: institute of securing a constitutional complaint; Grand Chamber; Senate; Board.
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3ABE3MNEYEHHA HESAAEXKHOCTI
CYAOBOI BAAAU YKPAIHU

ocnidncero eniue npunyuny ne3aiewrcHocmi cydosoi enadu na cydose apanmyeanis 6a306ux uim-
Hocmeil KoHcmumyuiinozo i1ady Yikpainu. Poseisnymo KoHCMumyuiino-npasosutl Mexanism peaivhozo
3abesneuenns nesanescnocmi cyoosoi eradu; 6usueHo npPobiemHi acnexmu 3a0e3neuens He3aieNCHOCE
cy00807 61aU HA CYUACHOMY emani OepIcasHO-NPasosozo PO3GUMKY Ykpainu.

Kiro4oBi ciioBa: He3aJeXHICTh CYZ0BOI BJAJIN; MeXaHi3M 3a0e3ledeHHs] He3aJIeKHOCTI CyI0BOI
BJIQJI; TapaHTii He3aIeKHOCTI CyZI0BOI BJIA/IU; KOHCTUTYIINHI I[IHHOCTI; He3aJIeKHICTh Cy/I0BOI BJIAJN
SIK IPUHITUI KOHCTUTYIIHHOTO Jay YKpaiHu.

Kynewos /]. B., couckarenb Kadeapbl KOHCTUTYIMOHHOTO IpaBa YKpauHbl, HannoHambHbII
opuAndYecKuil yHuBepcuteT uMenu Spocaasa Myzaporo, Ykpansa, r. XapbKoB.
e-mail : kuleshov_dmitry@ukr.net ; ORCID 0000-0002-6485-7658

KOHCTHUTYIHOHHO-IIPABOBOIi Me€XaHU3M O00€CHeYeHUsI HE3aBUCHMOCTH CyJAeOHON BIACTH
Yxpauubt

Hccnedyemes enusnue npunyuna ne3agucumMocmu cyoeOHoll 61acmu Ha cyoebnoe 2apanmuposanue
6a308bIX UYEeHHOCMET KOHCMUMYUUOHH020 cmpost Ykpaunvl. Paccmampusaemcst koncmumyuuonno-npa-
B0B0LL MEXAHUSM PEANbHOZ0 00eCneuenus: He3asUcUMOCmil cyOeOHOL GIACMUL; USYUAIOMCsL NPOOIeMHbLE
acnexmot 00ecneueHs: He3aUCUMOCTU CYOeOHOL IACTU HA COBPEMEHHOM dMane 20CyY0apcmeenHo-npa-
6068020 pazsumus Yxpaunol.

Kiouesbie cioBa: He3aBUCHMOCTH CyAeOHOU BJIACTU; MEXAHU3M OGECIIEUEHUS] HE3aBUCHMOCTU
Cy1eOHOM BJIACTH; TapAaHTUK HE3aBUCUMOCTHU CyIeOHOI BJIaCTH; KOHCTUTYIIMOHHbIE IIEHHOCTH; HE3aBU-
CUMOCTD Cy/IeOHOI BJIACTH KaK MPUHIIUI KOHCTUTYIIMOHHOTO CTPOsI YKPAUHBL.

Bcmyn. €BpoinTerpaiiiiini mparHeHHss YKpaiHU iCTOTHO aKTyasi3yBaju IPO-
6sieMy yHiiKallii HallOHAIBHIX TIPABO3aXUCHUX IHCTUTYIII i3 3aralbHOBU3HAHIMU
MiskHapoaHumu crangapramu. OcoOImMBOi yBaru 3acJayroBy€e MUTAHHS TPUBEIEHHS
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y BiJIMOBIIHICTD /10 €BPONEHCHKUX CTAH/IAPTIB CUCTEMU HAIlIOHAJIBHOTO CY/IOUMHCTBA,
3abesredeHHsT peaJbHOI He3aJe;KHOCTI CyZI0BOl Biaan YKpainu. Ake, sIK CBiIUUThH
MpakTUKa (QYHKITIOHYBAHHS CY/IOBOI BJIQJIM, PE3yJIbTATH YUCJIEHHUX COIIOJOTIYHUX
JIOCJII/IPKeHb, caMe B il cepi BITUM3HSIHOTO AEP:KaBHO-TIPABOBOTO JKUTTS BCE I
3aJIMIITAETHCsST HaraTo CyTTEBUX MPoOseM. A 3 OISy Ha BU3HAYATIbHY POJIb CYI0BOI
BJIaJM B rapaHTyBaHHI KOHCTUTYI[IIHUX I[IHHOCTEH, y IPaBOBOMY OOMeKeHH] my0iiu-
HO-BJIaJIHOI AisIbHOCTI, y 3a0e3redeHHi npaB i ¢cBoOOA KOKHOI JIOANHU TIpobiemMa
3abe3MeyeHHsT PeabHOT HAJIEKHOCTI Ta HEYIepeIsKeHOCTI cyy HabyBae 0coOIUBOL
aKTyaJbHOCTI.

Ananiz ocmannix docaidxcenv i nyodaikayiu. B Ykpaini okpemi acmexkTu
HesaJieskHOCTI cyoBoi Baaau gocaimkysanmu O. Bopucaascbka (O. Borislavska),
T. Tamaiinenko (T. Galaydenko), B. Topomgosenko (V. Gorodovenko), I. Kamencbka
(I. Kamenska), B. Kpuxanisebkuii (V. Krizhanivskiy), O. Kyunncoka (O. Kuchinska)
ta [O. Huraniok (Y. Tziganyk), O. Jlemax (O. Lemak), I. Mapouxkin (I. Marochkin),
B. IToranenko (V. Potapenko), O. Tomouko (O. Tolochko). Oxnak, sk cBigunTh
aHaJli3 3MiCTy HayKOBUX POOIT IUX Ta iHMIMX YYEHWX, KOHCTUTYIIHHO-TTPABOBWIl
MexaHi3M 3abe3reueH st He3aJIesKHOCTI CyI0BOI B/l YKPaiHU BCe I 3aJIMIIAEThCST
HEJI0CTATHBO JIOCTI/DKEHUM, a TOMY oOpaHa 1mpobJieMaTHKa BUIAETHCS CBOEYACHOIO
1 aKTyaJIbHOIO.

Mema cmammi — nociiTH KOHCTUTYIIIHO-TTPABOBHIT MeXaHi3M 3a0e3meueHHsT
JICHOT He3aJeXHOCTI Cy/I0BOI BJaJM YKpaiHW, TPOaHANi3yBaTU WOTO eJIeMEeHTH,
3’sicyBaTH OCOOJIMBOCTI CYy4aCHOTO CYCITLJIBHOTO CIPUIHATTS TOJITHKO-TTPABOBOI i€l
He3aJIe;KHOCTI CY/IOBOI BJIQJIN.

Buxnao ocnosnozo mamepiany. HesanexuicTb cy0Boi Biaau sk 6a3oBa IiH-
HICTh CyYaCHOI KOHCTUTYIIIITHO-TIPABOBOI TTapaJIuirMy Ma€ HaraToBIiKOBY iCTOPIIO CBOTO
BUHUKHEHHSI, 3aTaJIbHOTO CIIPUIHSTTS Ta (hOpMaJli30OBaHOTO IMPABOBOTO 3aKPITlJIEHHS.
[Tepuri nucbMOBI 3rajiky 1TPO ICHYBAHHS HE3aJIeKHOI0 CY/y JaTYIOThCS eIl0X0I0 €rt-
nercbkux hapaoniB [1, ¢. 46—47], Crapogasuboi [uzii [2, c. 106—109], anTuyHNX
Pumy [3, c. 149—152] Tta Ipeii [4]. Ile nurtanus TypOyBaio MUCIUTENIB, (inocodis
Ta MPaBO3HABINB (PaKTUIHO MTPOTITOM BCHOTO YaCy iCHYBaHHS JleP;KaBHO-OPTaHi30Ba-
HOTO CYCIIJIbCTBA, sIKe MOCTIHHO GyJI0 BUMYIIIEHE [IyKaTh Ji€Bi CIOCOOU aBTOPHUTET-
HOTO BJIQJIHOTO PO3B’sI3aHHST PI3HOMAHITHUX CYTIepedoK Ta KOHQJIIKTIB, MO 3aBXK/IU
CYTIPOBOJIKYIOTH JKUTTSI JIIOJel Ta IXHIX CHiJIBHOT. Ajie B CBOEMY 3/€61JIbIITOTO
3aBepIICHOMY BUTJISA/IL 1/1ed He3aJIeKHOCTI CY/IOBOI TIIKU BJIAJU OTPUMaJIA TTO3UTUBHE
3aKpIIJIEHHS JIMIIEe B MEPUIX OypiKyasHO-AeMOKPAaTUYHUX KOHCTUTYIisX (DpaHirii
i [Tombmri 1791 p., AKi 4iTKO BU3HAYWIIH, 1[0 BJIa/la CY/I0Ba He MOJKe 3/[IHCHIOBATHUCS
Hi 3aKOHO/IaBUNMM opraHamH, Hi KopoJsem. Xo4ya B Koncrurytii CIIIA 1787 p., gka
1 ZIOCi BBAXKAETHCS B3IPIEM KOHCTUTYIIHHOT TBOPUYOCTI, PO HE3aJIEKHICTh Cy/l0BOI
BJIQJIU NIPSMO He #/1eThes, aMepruKaHCbKa IOJIITUKO-TIPaBoBa TPA/UILiS BiJl CaMOro
MoYaTKy i /0 ChOTOMEHHST BBa)Ka€ IMI0 i/Iel0 HApiKHUM KaMeHeM JeMOoKpatii [5,
c. 92-96]. BoxHouac, sIK CBiUUTH aHAII3 KOHCTUTYIIHHUX TEKCTiB, OLIBIITCTH KOH-
CTHUTYIIII Cy4acHUX KpaiH CBITY Ge3mocepesiHbo MICTSITh HOPMHU, IO 3aKPITLIIOIOTh
MPUHITUI He3aJeXHOCTI cyay abo cymmi. He € Bursitkom i Koneruryitist Yrpainu,
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dKa Xoua MpAMO W He 3aKpinujia TPUHIMUIT He3aJeKHOCTI CY/I0BO1 BJIQ/iH, IMTPOTE
y c¢T. 124 BcTaHOBUJIA, 1O MTPABOCY//IS B YKpaiHi 3/iHICHIOIOTH BUKJIIOYHO CY/IH, IO
JlelIeTYBaHHST UM TPUBJACHEHHS (DYHKITIN CY/iB iHIMMMHW OpraHaM¥ YU TIOCAJIOBUMM
ocobaMu He JIOMYCKAEThCs, a B CT. 126 3aKkpinna MPUHIAIT HE3aJI€KHOCTI 1 HelIo-
TOPKAHHOCTI CYy/IiB. Y TOEIHAHHI 3 NMPUHIUTIAMU TIO/ILTY JIePKABHOI BIAAAM Ta 1i
PABOBOr0 0OMEKEHHS, BEPXOBEHCTBA IpaBa, npsamoi /ii Hopm Koncrutyiiii ta rapan-
TOBAHOCTI ITpaBa Ha CYIOBHIT 3aXUCT, Il KOHCTUTYIIiTHI HOPMU JJO3BOJISIIOTH 3POOUTH
0OTPYHTOBaHWIT BHCHOBOK PO CHPUNHATTS i€l He3a/eKHOCTI Cy/IOBOI BJAAN SIK
6a30BOi IIHHOCTI KOHCTUTYIIITHOTO PiBHSL.

YrpoBakeHHs B OBCAK/CHHE XKUTTS PealbHOI He3aIeKHOCTI Cy/10BO1 BJIau, SIK
i 6y/Ib-sIKOI 1HINOI BUBHAYAJIBHOI /16l Cy4acHOr0 KOHCTUTYIIIHHO-TIPABOBOTO PETYJIIO-
BaHH, IOTPeOYE CUCTEMHUX ILIJIECIPIMOBAHUX 3YCHJIb 3 OOKY BCiX ITyO/IiuHO-BIa-
HUX THCTUTYITIN Ta TPOMAITHCHKOTO CYCHIJIbCTBA. Y 3B’S3KYy 3 ITUM CJIiJl 3a3HAYNUTH,
110 TePeHEeCeHHsI HOPMATUBHOCTI NMPUIKUCIB TPABOBUX aKTiB, Y TOMY 4uCJl — U
KoucTuTy1iii, B ymopsiIKOBaHICTh CYCIJIbHUX BiIHOCHH 3a6e3MeYyEThCsST BiATIO-
BIJIHMM MeXaHi3MOM MPaBOBOTO PETYJIIOBaHHs, ab0 MeXaHi3MOM peaJrisallil mpasa.
Y koHCTUTYIIHOMY TIpaBi TiJl MeXaHi3MOM peaJi3allil KOHCTUTYIIHHO-TIPaBOBUX
HOPM PO3YMIETHCS CYKYITHICTb MTPABOBUX 1 IHCTUTYIINHUX €JIEeMEHTIB, 3 JIOTIOMOTOTI0
SKUX 320€3MeUy€EThCs Ha MPAKTUIL BTIIEHHS KOHCTUTYIIIHHUX Tipunucis. [Ipuuomy
el MexaHi3M He 0OMEKYEThCST CYTO IOPUANYHUM OJIOKOM, OCKIJIbKU Ha Te CYTTEBO
BILTMBAIOTH COIIAJIbHO-EKOHOMIYHA 1 MOJIITUYHA CUTYallisd, PiBeHb ITPABOBOI 1 3arajib-
HOI KYJIBTYPH, MOPaJIi, COIliaJIbHO-TICMXOJIOTIYHA CUTYaIlisl B KPaiHi, ICTOpUYHUI eTarl
PO3BUTKY JI€P’KaBH 1 CYCIIbCTBA, TEONOMITUYHNN YUHHUK [6, c. 53]. Takum gmHOM,
MpaKTUYHA peaizallid KOHCTUTYIIHHUX MOJ0KEHb, 10 3aKPITIIOI0Th HE3aTeKHICTh
CY/IOBOI BJIa/iN, TAKOK Ma€ 3a0e3MeuyBaTUCS BIAMOBIIHIM KOHCTUTYIIHHO-TIPABOBIM
MeXaHi3MOM. ¥ 3B’S13Ky 3 IIMM BaXKJIMBO KOMILJIEKCHO JOCJIJIUTU 3MICT Ta CyTHICHL
03HAKW MEXaHi3My peasisallii MPUHIINITY He3aJeKHOCTI Cy/I0BO1 BJajiH, 3’ACyBaTh
Horo esleMeHTH, poaHasIi3yBaTi mpobsemMu Horo yHKIIOHYBaHHS Ha JAHOMY €eTalli
JIEPKaBHO-TIPABOBOTO PO3BUTKY YKpaiHW Ta BUPOOUTHU TIPOTIO3HUIL OO X YCYHEHHSI.

[Tepenycim cain 3a3HAUUTH, IO 32 CBOEIO IOPUANYHOIO TTPUPOOIO Ta (DYHKITI-
OHATBbHUM TPU3HAYEHHIM KOHCTUTYIIHHI MPUTIUCHA HE MOXYTH JETAaTbHO BpETY-
JIIOBATH BCI acreKTH 3a0e3MedeHHsT He3aIeKHOCTI Cy/10BOI Baaan. AJKe, sIK YKa3ye
I0. Tomuka (Ju. Todika), HeBHIIaIKOBO BUCOKMII PiBEHb y3araJbHEHOCTI € Xapak-
TEepHOIO PUCOI0 KOHCTUTYIII. BoHa MiCTUTh came BUXi/IHi, IPUHIMIIOBI TOJOKEHHS
IIPaBOBOTO PETYJIOBAHHS CYCIJIBHUX BifHOCUH [7, ¢. 16]. Binnosiano, Koncturyiis
Ykpainu BU3HauMJIA JIKIIe 3arajibHi 3aca/li HEe3aJeKHOCTI Cy/I0BOI BJIa/iU, a BiKe Ha
iX OCHOBI, Ha PiBHI 3aKOHOZABYOTO PETYJIOBAHHS, 3/IIMCHIOETHCS JleTajlbHAa HOpMa-
TUBHO-TIPABOBA perjaMeHTallis i€l cdepu cycniyibHuX BiiHOoCU. OCKIJTBKYU 3TiIHO 3
. 14 4. 1 ct. 92 OcHOBHOTO 3aKOHY YKpaiHU BUKJIOYHO 3aKOHAMW YKpalHU BU3HA-
YaloTbCsl CYNOYCTPill, CyZIOYMHCTBO, CTaTyC CY/AJIB, 3acail CyZ0BOI €KCIEePTU3H,
MOPSAZIOK BUKOHAHHS CY/JIOBUX PIllleHb, A8 BTLICHHS B TPAKTUKY KOHCTUTYITIAHUX
MPUTINCIB, Y TOMY YUC U MOA0 3a0e3MedeHHsT He3aJIeKHOCTI Cy0BoI, OyJI0 yXBa-
sgeHo 3akonu Ykpainu «IIpo cymoyctpiii i cratyc cyani»> [8], «IIpo cymoBy exc-
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neptusy» [9], «IIpo Bukonasue nmpoBamkenns» [10]. Takox cuif 3ayBaxkuTH, 1110
YTBEP/XKEHHS B JIiSIJIBHOCTI Cy/IiB TIPUHITUITB HE3aJeKHOCTI Ta HeyIepe/sKeHOCTi
6yJI0 OfHI€ 3 TMiyiell yxBasieHHsT 3aKoHy YKpaiuu «IIpo BigHOBJIEHHS A0OBipH 10
cyzioBoi Baaau B Ykpainiy [11]. IIpu mpomy 3aK0HOAABEIh YOMYCh 3aKPIIUB ITPABO
KOXKHOI JIIOZIMHY Ha CITpaBe/IJIMBUI PO3IJISA/L Ta BUPIIIEHHS CIIPAaBU B PO3YMHI CTPOKH
He3aJIe;KHUM 1 HEYTIepePKeHUM CYIOM, CTBOPEHUM Ha TTi/ICTaBi 3aKOHY, JiuIie B cT. 21
KpuminasbHOro npotecyaabHOTo Kojiekey Ykpainu [12]. Yei x inmri mporiecyaibHi
KOJIEKCH KOJTHUX TOJIOKEHb MI0JI0 He3aJIesKHOCTI CY/I0BO1 BJIa/IU HE MICTSITh, 1110, HA
HAIIl TTOTJISIZL, € 1X ICTOTHUM HEJ[OJIIKOM.

BaxknuBo 3a3HaunTy, 110 MPUHITUIT HE3AJIEeKHOCTI CY/Iy TAaKOXK 3aKPIIJIeHO 3aca/l-
HUYUMU MIKHAPOJHUMM JIOKyMEHTaMU 3 TIPaB JIOJUHU, SdKi paTu(iKoBaHO YKpai-
HO10. OKpIM TOTO, MOJOKEHHS TPO HEe3aJeKHICTh CYZI0BOI BJIAAM TaKOK MiCTUTbCS
B nosioskeHHsAX Crparerii cTasoro po3BUTKy «Ykpaina — 2020» [13] i B HartionabHiii
crparerii y cdepi npas moanan [14]. CucremMunii anami3 3a3Ha4eHUX aKTiB 3aKOHO-
JIABCTBAa YKPaAiHU J03BOJISIE€ 3pOOUTH BUCHOBOK, 10 HANOIIBIIT KOMILIEKCHO TTMTAHHS
He3aJIe’KHOCTI CY/I0BOI BJIAJIM BPEryJibOBaHO 3akoHOM Ykpainu «lIpo cynoyctpiit
i cratyc cyaniBy». Tak, 4. 1 cr. 1 11poro 3aKOHY 3aKpinuJa, Mo Cy/10Ba BJaja B YKpaiHi
BiITOBIZTHO 10 KOHCTUTYIIHHUX 3acajl MOIIMY BJIAIN 3INCHIOETHCS HE3aIeKHUMU Ta
6e3CTOPOHHIMU CyIaMu, YTBOPEHUMHE 3aKOHOM, a CT. 6 BU3HAUMJIA TOJIOBHI aCIleKTH
HE3ATEKHOCTI Cy/IiB: a) He3aJeKHICTh Bil Oy/Ib-SKOTO HE3aKOHHOTO BILIUBY TIPU
3/ilicCHeHH] 1TpaBOCyYIst; 6) 3ifiCHEHHS TIpaBOCY Uit Ha ocHOBI KOHCTUTYIIT i 3aKOHIB
Ykpainu Ta Ha 3acajlax BEPXOBEHCTBA MPaBa; B) 3a/HIIEeHHs (€3 PO3TJIsily 3BepHEHb
JI0 Cy/y LIOZO PO3TJISiy KOHKPETHUX CIpaB 3 OOKY Oy/b-sKuUX Cy0'€KTiB, Ki He €
YYaCHUKAMU CyJOBOTO TPOIECY, 32 BUHATKAMH, TIepedaueHIMU 3aKOHOM; T) 3a060-
pOHA BTPYYaHHS Yy 3/iHCHEHHST TIPABOCY/JIsI, BILIUB Ha Cy a00 CyJIiB y Oy/ab-sAKit
CII0Ci0; T) BCTAHOBJIEHHST Bi/IMOBIA/IGHOCTI 32 BTPYUYaHHS y 3/[iHCHEHHS TIPABOCYII/I,
BIUTUB Ha cyj abo Cy/IiB, HETOBAry 10 CyAy YU CY[JIiB, 3a 30Mpantsi, 30epiranns,
BUKOPHUCTAHHS 1 MOMMPEHHs iHhopMarliii ycHo, muchbMoBo abo B iHImMii crnocib 3
METOI0 JMCKpeauTallii cyay abo BILIMB Ha G€3CTOPOHHICTH CYIY, 32 3aKJIMKU [0
HEBUKOHAHHS CyJOBUX PillleHb; /1) 000B’sI30K OPraHiB JiepsKaBHOI BJIa/IM Ta OPraHiB
MICIIEBOTO CaMOBPSIIyBaHH, IX TOCA0BUX OCi6 yTpUMYyBaTHUCS Bij 3asB Ta [iii, 1110
MOXKYTh Ii/IipBaTH HE3AJIEKHICTh CY/IOBOI BJIJIU; €) MPABO Ha CY//IiBCbKE CAMOBPSI-
JLyBaHHS JIJIST 3aXUCTY NMPOdeciiHnX 1HTepeciB Cy/I/IiB Ta BUPINIEHHS NMUTAaHb BHY-
TPIIIHBOI AiSJIBHOCTI CyAiB. BumaeThes, 1110 mpakTUuyHe JOTPUMAHHS IUX MPUTTUCIB
BciMa cy6’€KTaMu € BaKJIMBUM CKJIAJHUKOM JiICHOI He3a/JeKHOCTI CyY.

Takum ymHOM, HOPMaTUBHA OCHOBA KOHCTUTYIIHHO-ITPABOBOTO MEXaHI3MY
rapaHTyBaHHS HE3aJeKHOCTI CY/I0BOI BJaJu YKpPaiHU 3arajioM € JIOCTATHbOIO JIJIs
iforo edexTuBHOTO hyHKIIOHYBaHHs. OHAK 3a0e3MeueHHs PealbHOI He3aJeKHOCTI
cyy morpeby€e TaKokK i CHCTeMaTHIHOI AislTbHOCTI My6 IiuHO-BIAJHUX THCTUTYI,
IHCTUTYTIB TPOMAJSTHCLKOTO CYCHINbCTBA, IIJTICHY CUCTEMY SIKUX MPUNHATO BBaXKATU
IHCTUTYIIAHUM eJIeMEHTOM BiJIIIOBIITHOTO KOHCTUTYIiIIHO-IIPaBOBOTO MeXaHi3My.
VY gpiteparypi oOIPYyHTOBAHO 3a3HAYAETHCS, IO HE3Ba)KaloUM Ha BiHOCHY CaMoO-
CTIHTHICTH CYZIOBOI BJaaH, ii AiSIbHICTH 0araTo B 4OMY 3aJI€XKUTh BiJl 1HITUX TiJTOK
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BJIAJIN 1, TIepeyciM, Biji 3aKOHO/ABUOI. AJKe caMe OCTaHHS BU3HAYAE CTPYKTYPY
CY/IOBOI CHCTEeMHU, KOMIIETEHIIITO 11 OKpeMUX JIaHOK, cTaTyc cy/iB Tomo [15, c. 186].
Bynyun BasksmBuM nmep:kaBHUM OPraHOM, Cy/l He MOKe (DyHKITIOHYBATH B COIliaJib-
HO-TIOJIITUYHOMY Ta 1/1€0JI0TTYHOMY BaKyyMi, i30J1b0OBAHO BiJl Pi3HUX COLiaJIbHO-TI0-
JITUYHUX CWJI, PYXiB, IHCTUTYTIB, 3ayBaxXyIOTh jnochigauku [16, c¢. 217]. Tomy He
MEHIII Ba)KJIMBUM 3aB/IaHHAM € CUCTEMHUU aHaJli3 MOBHOBaKEHb Ta (DYHKIIIH jiep-
JKaBHUX 1 HeJlep:KaBHUX 1HCTUTYIIIH, sIKi JO3BOJISIIOTH 1M 3/1iHiCHIOBATH MPSIMUI Y1
orocepeIKOBaHMii BIJIMB Ha 3a0e3MeUeHHs [iiICHOI He3aIesKHOCTI CY0BOI BJIagn
B HaIIi Jep:KaBi.

[ncTuTyniiiny cucreMmy Jiep;kaBy CKJIQJAl0Th OPraHy 3aKOHO/[aBY0i, BUKOHABYOI
Ta CyZ0BO1 BJIQJIA, OPTaHU MiCI[€BOTO CAMOBPAAYBaHHS, a TAaKOK BJAJHI iIHCTUTYIIil,
SKi He BXOJATb 10 KO/IHOI 3 TIJIOK Jlep;kaBHOI BJaau. be3dcymHiBHO, BU3HaYa bHA
poJib y 3abe3neueHHi He3aMesKHOCTI Cy10BOT BIajin YKpaiHU HAJIEKUTh MapiaMeHTy
K €IMHOMY OpraHy 3aKOHOJIaBYOI BJIAJHW, OCKIJIBKM caMe BiH CTBOPIOE JJIS ITHOTO
HeoOXi/THY HOPMAaTHBHY OCHOBY, YTBOPIOE, PEOPTAHI30BYE 1 JIKBIIOBYE 3aKOHOM CY/IH.
[Tpy oMy, SIK CBIJYUTH aHasi3 IIPABOBOIO pPEryJiOBaHHS [TOBHOBa)K€Hb OPraHiB
BUKOHABYOI BJIa/IH, il poJib y 3abe3leueH i He3aaesKHOCTI Cy Ly 3HaYHO MeHINa, i (ax-
TUYHO 3BOAUTBLCS JIMIIE 0 €KCIEPTHOro 3a0e3leyeHHsl IPaBOCYIs Ta OpraHisailii
BUKOHAHHS Cy/I0BUX pirntenb MiHicTepcTBoM foctuttii Ykpaiau [17]. Baromoro B cdepi
3abe3nevyeHHs] He3aJeKHOCTI CyM0BOI Biaaau € posb [Ipesumenta Yipainu, skuit
3a nojaHHsaM Bumioi pagym npaBocy/yis 3/1iIMCHIOE TTPU3HAYEHHST Ha MOCAy CY/I,
BHOCHUTb 10 TapJIaMEHTY IIicJig KOHCYJAbTalliil 3 Buiioio pajgoio nmpaBocyais MPoeKT
3aKOHY IIPO YTBOPEHHS, peopraHiszallifo i JikBigariio cyaiB. Okpim ToTo, peasnizyoun
CBOI TIOBHOBAKEHHS 5K TJIABM JlePsKaBU, TapaHTa JoTpuManHsa Konceruryii Ykpainu,
mpas i cBoOOI TonHY 1 rpoMaisTHuHa, [Ipe3uieHT y CBOIX MOCTAHHSIX 0 HAPOLY Ta
y HNIOPIYHKX 1 03a4eProBUX MOCJaHHIX /10 BepxoBHoi Pagn Yikpainu mpo BHYTpIllIHE
i 30BHIIIIHE CTAaHOBHINE YKpPAiHU MOJKe, 30KpeMa, aKI[eHTyBaTH yBary i Ha mpobsemax
B cepi 3abesnedeHHsT HE3aIEKHOCTI CYZOBOI BTN Ta 3aPONOHYBATH IIJISAXU iX
BUPpIIlIeHHs, 10, IIOHaliMeHIle, MaTUMe HACJiJIKOM HUPOKY CYCHIJbHY IUCKYCIIO,
Yy TOMY YHUCJi B €KCIIEPTHOMY CEPEeIOBUIIIL.

Opmnak HaiigieBimmmu B cepi 3abesmmedeHHs He3aJIeKHOCTI CYZI0BOI BN,
Ha Halll TOTJIsA/l, € CIeliaJibHl IHCTUTYII], Ha/liJIeHI TOBHOBAKEHHSIMU caMe 171
CTBOPEHHSI MaKCHUMAJIbHO CIPUATIUBUX YMOB Il e(PeKTUBHOIO (DYHKIIOHYBaHHS
Bci€el i cucremu. Hacammiepes, MoBa iizie ipo Buiy pamy mpaBocyuis, sika Oyaydu
KOJIeTiaJIbHUM, He3aJIe;KHUM KOHCTUTYIIHHUM OpTraHoOM JIep:KaBHOI BJAAW Ta CY/I-
JIBCHKOIO BPSIZyBaHHS, MA€ METOIO CBOEI AisIbHOCTI 3a0e3Ie4eHHsT He3aIesKHOCTI
CYZIOBOI BJa/id, ii (byHKITIOHYBAHHS Ha 3aca/iaX BiIMOBIIATBHOCTI, MiA3BITHOCTI TIepest
CYCITIbCTBOM, (hOPMYBaHHSI JOOPOYECHOTO Ta BUCOKOMPOMECIITHOTO KOPITyCY CY/UIIB,
JojiepKaiHsa HopM KoHeTuTy1il i 3aKOHIB YKpaiHu, a TakoK MPogeciiiHol eTUKN B
JUgabHOCTI cyiiB 1 ipokypopiB [18]. Ak 3a3navae mBeiiapchbkuii mpodecop mpaBa
HItean Tace (Shtefan Gass), Buia pazga tocrtuiii moBuHHa ctatu 6ydepom Mix
CY/IOBOIO CHICTEMOIO Ta HIIMMU TiJIKAMU BJIJIN JIJIST TOTO, 100 BOHA OyJia CIipOMOsKHA
3aXMINATU CYAMIBCHKUI KOPITYC Bijl HEHAJNEKHOIO BIUIMBY 3 GOKY 1uX risok [19,
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c. 28]. Came 11eii opraH, 30KpemMa, BHOCUTD MOJ[aHHS TIPO TPU3HAYEHHS HA 1OcaLy Ta
3BUIBHSIE CY//IIB, HAJIAE 3TO/Iy HA TIPUTATHEHHS 1X /10 KPUMIHAIBHOI Bi/IIMTOBiIa/IbHO-
CTi, 3aTPUMaHHS YU apelllT, OPraHi3oBYy€ 3/[IHCHEHHS JUCIUIIIIHAPDHUX ITPOBA/[KEHb
1o/10 HUX, 3aTBepkye [lomoxenns mpo /lep:kaBHY Cy/I0BY aJIMiHiCTpaIliio YKpainu
Ta TUIIOBE TTOJIOKEHHSI TIPO ii TepuTopianbHi yrupasiinss, [Tomoxkenus mpo CiayskOy
CY/IOBOI OXOPOHHU, 3AIHCHIOE (DYHKIIIIO PO3MOPSAHUKA OIOKETHUX KOIITIB HA yTPH-
MaHHs cyZioBoi Biaau Tomo. OkpiMm Toro, Buia paga mpaBocy/is psMo YITOBHO-
BakeHa 3aKOHOM Ha 3/[iICHEHHST HU3KHU 3aXOJIiB 1010 3a0e3IeUeHHsT He3aesKHOCTI
CYJII/IIB Ta aBTOPUTETY MPaBOCY//d, HAWAIEBIINUMU 3 SKUX €: BeJeHHS Ta ONpU-
JIIOMHEHHST PEECTPY TOBIIOMJIEHD CYJIIB PO BTPYYAHHS B JiSJIbHICTD CY/I IO/I0
3/IIICHEHHS TIPABOCY/I/IS, 3/IICHEHHS MTePEBIPKU TaKUX MTOBIIOMJIEHb Ta YXBaJEHHS
BIZIMOBIZIHMX PillleHb; BHECEHHS 10 BiANOBIZAHUX OPraHiB 4M MOCAZ0BUX OCI0 IIOJaHHS
PO BUSIBJIEHHS Ta MPUTSTHEHHSI JI0 BCTAHOBJIEHOI 3aKOHOM BiIMOBIAILHOCTI OCi0,
SIKUMU BUMHEHO J1ii abo J0TyIeHo Oe3/isIbHICTb, 110 MOPYIIYE rapaHTil He3aueK-
HOCTI cytiB abo mizipuBae aBTopuTeT MpaBocy s, OKpeMuii KOHCTUTYIIHHIIT cTa-
Tyc, ocobsmBa Tporieaypa (opMyBaHHSI, CIIEIliaabHi BUMOTH JI0 YJIeHIB, KOJeTiaTbHUI
TOPAZIOK yXBaJeHHS pillleHb Ta peasiizailil MOBHOBAa)KEHb JAl0Th JOCTAaTHI IiICTaBU
JUIsL BUCHOBKY, 110 Buia paza mpaBocyiis Ma€ BCi MOKIMBOCTI /st 3a0€31eueH s
MaKCUMaJTbHOI e(heKTUBHOCTI, BUCOKOTO CYCIIJIBHOTO aBTOPUTETY Ta JIIICHOI He3a-
JIESKHOCTI CY/IOBOI BJIai YKPAiHU.

Curii TakoK BKa3aTH HA BAKJIUBY POJIb B MaTePiaTbHO-TEXHIYHOMY, (DiHAHCOBOMY
Ta opraHizaiiiHoMy 3a0e3TeyeHHi He3a/Ie;KHOI isITbHOCTI CyIiB Ta cyamis Jlepkas-
HOI Cy/I0BOi aJIMiHIiCTpallil, sSIKa € Jlep:KaBHUM OPraHOM Yy CHUCTeMi IpaBocyaid. Sk
CJTYTITHO 3a3HAYAIOTh JIOCJIITHUKH, TIeil OPTaH BUKOHYE Iy HU3KY (YHKIIH B cdepi
3abesneyeHHs] HAJEKHOTO (DYHKIIOHYBAHHS Cy/0BOI Biaau: 1) TpeacTaBHUIIBKY
(dbynkitito; 2) opranizartiiiny; 3) cTaTUCTUYHY; 4) MPOTHOCTUYHY; 5) YIPaBJiHCBHKY;
6) dinaHCOBO-PO3MOPSIUY; 7) TIOTO/LKYBATBHY; 8) KOHTPOJBHY; 9) opranizaiiiino-gi-
HancoBy; 10) indopmariitay; 11) kagpoBy Ta iHImmi. A 11 3aBIlaHHAIM € CTBOPEHHST YMOB
IS 3[IIMCHEHHS CYyZIOYMHCTBA Ta HaJ[aHHSA aJMIHICTPATUBHUX IOCJIYT TPOMajisiHAM
[20, c. 98]. BescymuiBHo, 1o BUKOHaHHA Jlep:kaBHOIO CyJ0BOIO aJMiHICTPAIi€l0
Vkpainu 6isbIIocTi 3 BKazaHUX (DYHKINN B KiHIIEBOMY pe3yJibraTi ClpsiMOBaHe Ha
3abe3IeyeHHsT peasibHOI HE3a/IeKHOCTI CYI0BOT BIIAJIN.

Ha Hamm morsisii, He3aJesKHICTh Cy/I0BOI Baaau nepebyBa€ B TICHOMY KOpeJisi-
IiTHOMY 3B’s13KY 3 (paXOBUM PiBHEM CY//IiBCbKOTO KOPILYCY, 3/[aTHOMY HPOTHUCTO-
AT OYIb-AKUM CcIIPoOaM 30BHIITHBOTO YK BHYTPIIIHLOTO BTPYYAHHS B 3/1ICHEHHS
npaBocyaad. BignosigHo 1o 3akony Ykpainu «IIpo cymoycrtpiit Ta craryc cyai»
rOJIOBHA POJIb Y MiAO0PI KaHAUAATIB /ISl 3allHATTS TOCAAM CY/JIi Ta Y IPOBEIEHH] 1X
KBaTi(hiKaIinHOTO OIIHIOBAHHS BifiBe/leHa Bumriit kBasmidikamiiftHiii komicii cyais,
dKa € JIePKaBHUM TIOCTIMHO JIII0YMM OPTaHOM CYJI/IIBCbKOTO BPSIIyBaHHS Y CHCTEMI
npaBocyist Ykpaiau ta TpomMazichkiil paji 106pOYeCHOCTI, sIKa YTBOPIOETHCS caMe 3
METOI0 CITPUSTHHS TIEPIIii Y BCTAHOBJIEHHI BiAIMTOBIZIHOCTI Cyiuli (KaHAM1aTa Ha TTOCAITy
CyUIi) KpUTEPisiM TIPoeciiiHOl eTUKHU Ta [0OPOYECHOCTI IS TIiJIell KBasidikaliitHoro
ominoBanHs. CITiJibHa 3J1arosKeHa MisJIbHICTD 1IUX IHCTUTYIII Ma€ Ha MeTi 3abesIie-
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YUTU BUCOKUI MPOMeciiiiuii Ta MOPaJIbHO-eTUUHUH PiBEHb CY/IIBCBKOTO KOPITYCY
Ykpainu, miIBUIIUTH aBTOPUTET CYIOBOI BJAJU B CYCHIJILCTBI 1 epKaBi.

OxpeMo cJtiji BKa3aTu it Ha 0COOIMBY POJib y 3a0e3MeueH i He3aJIesKHOCTI Cy/10-
BOI BJIAJIM HAWBUIIOTO OPTraHy CY/UIIBCBKOTO CaMOBPsi/lyBaHHsI — 3'i3/ly CyIJIiB, Ta
BUIIOTO OPTaHy CY/UIIBCHKOTO CaMOBPSYBaHHs, sikot0 € Paia cymis Yrpainu. Apke,
SK 3a3HaYalOTh HAYKOBII, OJHUM 13 Ba)KJIMBUX IHCTUTYTIB CY/IOBOI BJIaJN y JE€MOKpa-
TUYHUX Ta [IPABOBUX KpaiHaX € caMoopraHisallis Cy/l0BO1 BJa/1, SKUI peasizyeTbest
yepe3 OpraHu, IO MalOTh PENPEe3eHTYBATUCS OLABIIICTIO CYANIBCHKOL CIIIBHOTU
[21, c. 125]. 3%i3n cynuis, 30kpeMa, obupae Paxy cymaiB Ykpainu Ta 3acayxoBye€ il
3BiTH 10710 3abe3MeueHHsT He3aIeKHOCTI CY/IiB 1 Cy//IiB, CTaH OpraHisalliiHOro Ta
(dhinaHCOBOTO 3a0€31eUYeHHSsT MiSITTBHOCTI CY/IiB, 3BEPTAETHCS 3 MPOMO3UIIISIMK OO0
BUPIIIEHHS MUTAHb AiSAJIbHOCTI CY/iB /10 OPraHiB Jep:KaBHOI BJAJU Ta iX MOCATOBUX
oci6. A Pama cyauis Ykpainu po3po6Jisie Ta OpraHi3oBy€ BUKOHAHHS 3aXO/iB II0L0
3abe3MeueHHsT He3aIeKHOCTI Cy/iB 1 Cy/IiB, MOJIIIIEHHS CTaHy OpraHi3aliitHoro
3abe3revents [MisSIBHOCTI CY/IiB; PO3TJISa€ MUTAHHSI TIPABOBOTO 3aXHCTY CY/IIIB,
COIIAJIBHOTO 3aXUCTY CY//IIB Ta iXHIX ciMel, TIPUIIMaE BiIIIOBI/IHI PIllIEHHS 3 1UX
NUTaHb, 3BEPTAETHCS 3 MPOIO3UIISIMUA MIOJ0 NMUTAHb JisSIJIbHOCTI CYZAiB 10 OpPraHiB
JlepsKaBHOI BJIJIM T OpraHiB MiCIIEBOIO CaMOBPSIlyBaHHSI.

Hapeniri, gociijizkeHHst iHCTUTYIIHHOT CUCTEMU, JisJIBHICTD SIKOI CIIPSIMOBaHa
Ha 3a0e3eyentst He3aIeKHOCTI Cy/10BO1 Baaau Oyzie HEMOBHOIO 0Oe3 3TajiKu iHCTH-
TYIIiH, 3aBJIaHHAM SIKUX € BUKOHAHHS CyIOBUX PillleHb, OCKIJTbKH, SIK 3a3HAYAETHCS
B CIIellia/ibHIN JTepaTypi, cuja cy/I0BO1 BJIa/IM TIOBUHHA IPYHTYBATUCS HA HEYXUJIb-
HOMY JIOTPUMAaHHI 3aKOHY, TI0OBa3i Cy/I0BOTO pillleHHs. Take cTaBJeHHS JI0 CyJ0BOI
BJIAJIM MA€ BUXOBYBATUCS MPOTATOM TPUBAJIOTO Yacy ¥ iCHye HacaMmImepes y KpaiHax
3 YCTaJeHUMU JEMOKPATUUYHUMU TPATUIIAMY, /ie YKOPIHUBCS TPUHITAT BEPXOBEH-
crBa mpasa [15, c. 188]. Amxke st cy6’ €KTiB, 110 3BEPTAOTHCS JI0 CYLY 3a 3aXUCTOM
MIOPYLIEHOTO TIPaBa, BaXKJMBO OTPUMATU He JIMIIe CIpaBeJIMBe CyJ0Be PillleHHH,
ajie i TapaHTOBaHY MOJKJIMBICTb HOTO BUKOHAHHS 3211 e(PeKTUBHOTO TTOHOBJICHHS
1paBa YMd OTPUMaHHS HaJIesKHOI KoMmIleHcallii. bo B iHIIOMY pasi Becbh IO3UTUB Bijl
JUSTBHOCTI CY/IOBOI BJIAJM 3BOJIUTHCS HaHIBeIb. A 32 BU3HAHHAM MiHiCTpa IOCTHITI]
I1. ITerpenka (P. Petrenko), 3 BukoHaHHsIM CyZ0BUX pillieHb B YKpaiHi criocrepira-
I0ThCST CyTTEBI TIpoOIemMu, ockiibku y 2017 p. Gyso Bukonano Jmire 15-18 % cymo-
BUX pimeHb [22], xoua 3a IHIIMMU JaHUMHU — TiTBKKE 8 % Cy[OBUX PillleHb, i GIU3bKO
80 % sBepuenn g0 €CIIJI crocyeThest came mpoOIeMaTHKN HEBUKOHAHHST PillleHb
yKpaiHcbkuX cyniB [23]. B Ykpaini cucremy iHCTUTYIIIi, 10 TOBHOBa)KEHDb SKUX Bi/l-
HECEHO BUKOHAHHSI CY/IOBUX pillleHb, BU3HaueHO 3akoHoM «IIpo opranu ta oci6, siki
3[IIICHIOIOTH TIPUMYCOBE BUKOHAHHS CY/IOBUX PillleHb 1 PillleHb iHINX opraHiB» [24].
Bianosizno 10 11p0ro 3aKoHy IPUMYCOBe BUKOHAHHS CYJIOBUX PillleHb ITOKJIAJA€ThCS
Ha OpraHu JIepPsKaBHOI BUKOHABYOI CJTy;KOM Ta y BU3HaYeHNX 3aKOHOM Ykpainu «IIpo
BUKOHABYE ITPOBA/KEHHS» BUTAJKAX — HA MPUBATHUX BUKOHABINB. CJIijl 3a3HAUNTH,
M0 3 iIHCTUTYTOM TIPUBATHUX BUKOHABIIB, IKUI € HOBUM [ YKpaiHu, MOB s3aHi
BEJIMKI CMOIIBAHHS TOJIO TTiIBUIEHHS 3aTrajbHOI e(heKTUBHOCTI BUKOHAHHS PillleHb
Cy/IiB.

ISSN 2414-990X. Problems of legality. 2018. Issue 141 49



KOHCTUTYLINHE IPABO

TakuM ymHOM, BUKJIQJIEHE CBITUUTD, 1110 THCTUTYIIHA CUCTeMa KOHCTUTYIIii-
HO-TIPABOBOTO MeXaHi3My 3abe3ledeHHs] He3aIeKHOCTI CYI0BOI BIaan YKpainu
Ma€ JIOCTATHIN TIOTEHINamN I IOCSTHEHHS MoTo KiHieBoi Metu. [TpoTe pesysibraTu
COITOJIOTTYHUX TOCTI/[KEHb 0COOIMBUX TIH/ICTAB JIJIsI ONTHMI3MY TIOKH 110 HE J[Af0Th.
3okpeMa, 32 JaHWUMU OTUTYBaHb, POBEAEHUX COIIOJIOTIUHOIO cayxboi0 IleHTpy
PazymroBa crisibHo 3 ipoektoM Pajin €sponn «IligTpuMka BIpoBa/KEHHIO Cy/10BO1
pedopmu B Ykpaini» Ta 3a miaTpuMku Pamu cyzaniB Ykpainu, He BBa)KaOTb CYIN
B YKpaini camocTiiiHuMH, a Ccy/iiB — He3ajekHuMu 78,1 % HaceleHHS B IIJIOMY
i 52,7 % Tux, XTO Ma€ JOCBiJ crijikyBaHHs 3 cynamu. [Ipo cBoio HemoBipy /0 cyiB
(cymoBoi cuctemu B 1isiomy) noBigomusu 80,9 % pecrionienTis, a mpo 10Bipy — 9,3 %
[25]. ¥V 3B’s13Ky 3 1M HEOOXiHO 3'siCyBaTH, sIKi TOJOBHI IPUYMHU TPU3BOAATH 10
TAKOr0 BKpail HU3bKOIO PiBHSI CYCIIJIbHOI IOBIPH /10 CY/I0BOI B/l YKpaiHu, iCTOTHO
HIBEJIOIOTD 11 TTPABO3aXUCHY POJIb.

Ha nmamr norsisiz, 10 HaliBaroMinmmux MPUYWH HU3HKOTO PiBHS JOBipU TPOMAISTH
JIO CYZIOBOI BJIQ/IM CJIJT BIIHECTU: a) yXBaJEHHS CyJaMU He 3aBK/U MPABOCYIHUX,
CIPaBeJINBUX PillleHb Yepe3 KOPYHIHI YnHHUKNM: 6) HeJOCTaTHiil piBeHb MOJIi-
TUKO-TIPABOBOI KYJBTYPHW 3HAYHOI YACTUHU CY/IIIBCHKOTO KOPITYCY, AeopMaliio ix
poceciitHoi CBIZIOMOCTI; B) HEMMOOIMHOKI BUTIA/IKM HAMAaTaHHS MTPEJICTAaBHUKIB 3aKO-
HO/IaBYO1 1 BUKOHABYOI TiJIOK BJIAJM BTPYUYATUCS Y [USIBHICTD CY/IiB 3 BiINIPABICHHS
MIPaBOCY//IS; T) TOMUPEHICTh HETATUBHOI MMPAKTUKW HEBUKOHAHHS CY/OBUX PillleHb.
BixmosigHo, mepuioyeproBuM 3aBJaHHSM 1 JUIst OpraHiB myOJiYHOT Biaju, i st
IHCTUTYTIB TPOMAJIIHCBKOTO CYCITIJIBCTBA € CUCTEMHE YCYHEHHSI BKa3aHUX HeraTuB-
HUX (haKTOPIB BIJIMBY Ha CY/IOBY BJIA/ly 3arajioM i Ha Cy/JIiB 30KpemMa, (hOpMyBaHHS
B CYCIILJIBCTBI i IepsKaBi 3araJlbHOr0 MOPaJIbHO-IICUXOJIONTYHOIO MepeKOHaHHs Ge3aib-
TEPHATUBHOCTI CaMOi i/1ei He3alesKHOCTI CY/I0BO1 BN,

Bucnogox. 11ij KOHCTUTYIIIITHO-IPABOBUM MeXaHi3MOM 3a0e3MeuenHs He3aex-
HOCTI CY/ZIOBOI BT/ YKpAIHU CJIijl PO3YMITH CUCTEMY HOPMAaTUBHO-TTPABOBUX, IHCTU-
TYIIHHIX Ta opraHisariitnux ¢opm i 3acobiB, sIKi B CBOIN CYKYITHOCTI 3a06€311€4yi0Th
6e3yMOBHUI aBTOPUTET CYAy B CYCIIJIBCTBI 1 Jiep:KaBi sIK yYHiBepCaJbHOI IHCTUTYIII],
1[0 TAPAHTYE HeyIepe/KeHe, a OTXKe, CIIPABEJINBE BUPITIEHHsT OY/Ib-IKUX TPABOBUX
CIIOPIiB, BIJICYTHICTH Oy/Ib-IKOTO 30BHINIHBOIO BIUIMBY Ha BUPOOJEHHS 1 yXBaJCHHS
CY/IOBUX pillleHb, CYCIT/IbHE CIPUIHATTS iX 3arabHOOOOB’SI3KOBOTO XapaKTepy Ta
3abe3reyeHHs IX CBOEYACHOTO i TOBHOTO BUKOHAHHSI BCiMa 0e3 BUHSITKY cy0 €KTamMu
CYCIIJTbHUX BiJIHOCUH.
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Constitutionally-legal mechanism of judicial power of Ukraine independence supporting

In the article in a consistent level researching the story behind, the process of global public perception
valuable meaning of judicial independent idea, as well as stages of implementation of its idea in the
Jfunction of direct Constitutional principle into organization and functioning the state mechanism of every
modern democracy and legal-state. Pointed that realization of its important politico-legal idea in the
society’s and the state’s real life is supported the proper constitutionally legal mechanism. Such mechanism
usually means the integral system of statutory and regulatory as well as managerially institutional forms
and recourses, which in aggregate provide social authority of judiciary, impartial justice in the form of fair
and legally judgments, and indisputable and timely execution of it by all parties of public relationships
Jree of its legal status and social status.

In the article there is integrated analysis of legal framework and the system of the state and non-
state institutions partial constitutionally legal mechanism of judiciary independence supporting as well
as problem spheres of it’s functionality on the modern stage of state-legal development of Ukraine. The
conclusion is made that existence of statutory-regulatory regulation and institutional system totally are
sufficient qualitative for the reaching the desired aim — the providing the real independence and high public
authority of judiciary. The main issues were analyzed which preventing for real judiciary independence,
Jfor the main important of them are placed: the practice of unjustice adjudgment because of corruption
Jactors; not enough high level of politico-legal culture of the judiciary establishment part; aspiration of
representatives of other state authorities and certain political forces to influence for administration of
Jjustice; popularity of non-executions practice for judgments which came into legal force.

Keywords: judiciary independence; mechanism of providing judiciary independence; the judiciary
independence guarantees; the Constitutional values; the judiciary independence as a Constitutional
system of Ukraine principle.
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FAULT IN TORT LAW: MORAL JUSTIFICATION
AND MATHEMATICAL EXPLICATION*

The article has two main objectives: (1) to reveal why the fault principle is considered to be morally
superior to no-fault liability in primitive law; and (2) to find out the essence of fault in modern tort
law and then to express the concept of fault in the most precise manner possible, namely through math
Jormula. It is argued that the very existence of law is contingent on freedom of human’s will. It is the
human’s freedom that allows to judge human’s actions. Thus, provided that we consider tort law as a set
of rules prohibiting infliction of damage and establishing liability therefor, it is fair to state that fault is
a precondition of tort liability specifically because freedom is a precondition of the very law’s operation.
Therefore, while establishing fault the court investigates whether the tortfeasor was free at the moment of
infliction of damage. Fault denotes that formally wrongful act was committed freely. Since establishing
Jfault is conducted after the wrongful act has been committed (it is conducted within judicial proceedings,
which constitute backward-looking research), the inference follows that fault is an ex post conclusion of
Jfreedom. However, sometimes all the elements of the free-choice situation being present, the tortfeasor
nevertheless cannot be deemed to be at fault. This is the case, where the tortfeasor could have avoided
inflicting damage, but at excessively heavy cost. Thus, it is not enough if among the available alternatives
there is one harmless; in addition, the harmless option has to be reasonable. Otherwise choosing this
harmless option cannot be expected.

Keywords: tort; fault; fault-based liability; negligence; strict liability.
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BuHa B 1eIMKTHOM TIpaBe: MOPAJbHOE ONPABJAHHE U MATEMATHYECKAs IKCILUIUKAIMS

Cmamvsi nocesiuena uccredosanuio ulbl Kax yciosus Oeauxmmuoi omeemcmeennocmu. Ipeicde
6C€20 GHUMANUE ABMOPA COCPEOOMOUEHO HA NPOOIEME MOPATLHO-IMUUECKOZ0 ONPABOAHUS NPUHUUNA
QUL 8 DeUKMHOM npase. B amom konmexcme coenai 8vi600 0 MOM, Mo NPUHUUN UL CLeOYem U3 C60-
600bL uHOUBUOA U NOIMOMY IMOM NPUHUUN UMMAHEHMEN CAMOU Udee NPABA: GUNHA SGIAEMCS YCLOGUEM
OMBEMCMBEHHOCU UMEHHO NOMOMY, WMo c60000a ssisemcs ycrosuem npasa. /laiee asmop nepexooum
K MAMeMAmuueckoi SKCNIUKAUUL NOHSMUS 6UHbL 6 OCIUKMHOM npase U deidem 6bi800 0 MOM, UMO
auHa — MO NOHAMUE, KOHCIMAmMUpylowee, umo yuepo Ovll npudunen ¢ cumyayuiu c6o600nozo evlbopa,
mo ecmv 6 cumyayuu, Koz0a npasomepuvii (ne 6pedonocHvlIl) sapuanm nosedenus Ovil 066EKMUBHO
QOCMYNHBIM U PASYMHO 0HCUOACMBIM.

KiioueBble cioBa: JIeJUKT; BWHA; BUHOBHAS OTBETCTBEHHOCTH; HEOPEKHOCTD; CTPOTast
OTBETCTBEHHOCTb.

Problem setting. Tort law allows to reallocate the costs of accidents so that
the aggrieved person has an opportunity to shift damage he or she sustained onto
someone else. But this reallocation is available if and only if there is a sufficient
justification for it. As J. Coleman, S. Hershovitz and G. Mendlow nicely explained it:
you cannot make your mass mine just because you want so [1]. Therefore, in order to
succeed in tort suit plaintiff has to prove the existence of preconditions of liability in
tort, which are: wrongfulness, damage, causation and fault. Wrongfulness means that
the defendant has infringed some interest protected by law. The concept of damage
denotes that the plaintiff has sustained some harm. Finally, causation indicates that
but for the defendant’s behavior the damage would not have occurred. The notion of
fault presupposes that three above mentioned requirements do not suffice; instead, in
addition there has to be something else in order to justify the imposition of liability
onto the defendant. Why is it so and what should it be? — These are the questions
addressed in this article.

Recent research and publications analysis. Fault principle is an essential fea-
ture that distinguishes modern law from ancient primitive law. In academic literature
it is generally recognized that in primitive law person was hold liable for any damage
she caused regardless of culpability (i.e. regardless of whether the person’s actions
were blameworthy or not) [2, p. 64]. In other words, the sole necessary and sufficient
precondition of liability in tort was the causal link between the tortfeasor’s behavior
and the damage suffered by the aggrieved person. This feature of primitive law was
noticed by R. von Jhering in his famous work The Spirit of Roman Law at the Vari-
ous Stages of Its Development |3, pp. 19—111]. Further explanation can be found in
H. Kelsen’s Pure Theory of Law [4]. The reason for the strict liability regime (as we
would call it today) was the fact that primitive man did not distinguish between the
principle of causality and the principle of imputation [4, pp. 82—85]. Thus primitive
man interpreted the nature in a normative animistic way: all the natural events were
treated either as a reward or as a punishment for human’s actions. And since the
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crucial difference between human’s actions and acts of nature went unnoticed there
was no need to inquire into the relation between harmful consequence and human’s
will. H. Kelsen writes that “[t]he decisive step in the transition from a normative to
a causal interpretation of nature, from the principle of imputation to the principle of
causality, consists in man becoming aware that the relations between things (as dis-
tinguished from relations between men) are independent of a human or superhuman
will, or, which amounts to the same, are not determined by norms — it consists in
man becoming aware that the behavior of things is neither prescribed nor permitted
by any authority” [4, pp. 84—85].

Paper objective. The objectives of this article are as follows: (1) to reveal why
the fault principle is considered to be morally superior to no-fault liability in pri-
mitive law; and (2) to find out the essence of fault in modern tort law and then to
express the concept of fault in the most precise manner possible, namely through
math formula.

Paper main body. The moral strength of fault principle consists in the fact that
modern law blames person only for those violations of law that person commits
freely, i.e. while enjoying freedom and therefore being able to make conscious choice.
As G. W. Hegel stated it, a human is a subject of law only as a free being [5, p. 36].
Thus, the fault principle is deeply rooted in the very concept of law. The interrela-
tion between fault and freedom was noticed by A. Tunc, who wrote: “[t]he law of
tort, if it takes fault as a criterion of liability, recognizes the freedom of a man, his
responsibility, his capacity of behaving in a social or in antisocial manner, and his
ability to choose between good and evil. According to his decisions and behavior, it
absolves him of responsibility or imposes upon him a civil sanction” [2, p. 65].

Law is a deontic rule appealing to free will, because only what is physically pos-
sible can be morally demandable. The demand is absurd both when it is impossible
to satisfy it and when it is impossible not to satisfy it. The rule demanding not to
submit to gravitation is absurd as well as the one demanding to submit to. That is
why any deontic rule makes sense only if there are some alternatives, which consti-
tute a space of freedom. In such a context the very existence of law is contingent
on freedom of human’s will. It is the human’s freedom that allows to judge human’s
actions. Thus, provided that we consider tort law as a set of rules prohibiting inflic-
tion of damage and establishing liability therefor, it is fair to state that fault is a
precondition of tort liability specifically because freedom is a precondition of the
very law’s operation.

The concept of fault is an inverted concept of freedom (“dark side” of the free-
dom): while the existence of freedom in the present enables the law to operate, fault
is an affirmation that the freedom existed in the past (at the moment of inflicting
damage). From this point of view, it is easy to draw a distinction between wrongful-
ness and fault: while the former means that the fact at hand contravenes the law the
latter means that the demand to avoid this fact was operative in the circumstances.

While establishing fault the court investigates whether the tortfeasor was free
at the moment of infliction of damage. Fault denotes that formally wrongful act
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was committed freely. Since establishing fault is conducted after the wrongful act
has been committed (it is conducted within judicial proceedings, which constitute
backward-looking research), the inference follows that fault is an ex post conclusion
of freedom.

The proposed definition of fault is completely based on the concept of freedom,
which has been treated by philosophers in numerous ways. Therefore, the proposed
definition of fault will be rather vague unless we provide a clear concept of freedom.

For the purposes of present research freedom has to be defined as the ability to
choose from among several alternative ways of acting. Thus, tortfeasor is at fault if
(while inflicting damage) he was free to choose from among several (at least two)
alternative ways of acting at least one of which was harmless. Put in math terms it
is read as follows: a tortfeasor is at fault if the infliction of damage was committed
in the situation W, where the number of available alternatives (how to act) A(W)
added up to not less than two items (a,), and at least one of those items was lawful
(wouldn’t have caused the infliction of damage) (R), i.e. in the situation W there
is fault if

{A(W):{al,az,...,an}, where n > 2;
(1)

Ja, e A(W):R(a).

This formula demonstrates that fault is present whenever there is a missed
opportunity of the right choice. If there is no such an opportunity, there is no fault.
Moreover, the greater the opportunity (of the right choice) was, the greater the fault
is. The fact that the tortfeasor has acted in a particular harmful manner constitutes
wrongfulness; the fact that he could have acted in a different manner constitutes
fault.

The similar idea has been stated by K. Larenz who worded it in the following
way. “We speak of fault only where a person can individually be held responsible for
the act or omission. We blame the person because he could have and should have
acted differently in the specific situation, because he has acted wrongfully even
though he could have acted properly had he applied the necessary care or attention
or good will. The freedom in the sense of the ability to act differently on the one
hand and the violation of the obligation on the other constitute the elements of
fault” (as cited in [6, p. 142]).

In short, fault means that at the moment of the infliction of damage the tort-
feasor was in the situation (situation W) of free choice. But the crucial question is:
when can we say that such a situation is in evidence? In other words, what are the
necessary elements of a situation of free choice?

First of all, choosing is possible only if there is someone who is to choose. Thus
the first element of free-choice-situation is a person. But in accordance with the
law not every individual is deemed to be able to choose consciously; for this reason,
there has to be not just somebody, but somebody who is capable of making conscious
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choices. In other words, there has to be legally capable person, which is the person
who is conscious of her actions and has control over them. Indeed, if the person lacks
mentioned features her choices cannot be regarded as free choices and therefore there
is no blameworthiness in her actions. Incapacitated persons cannot be held liable for
damage they caused specifically because they cannot be at fault.

It is noteworthy that this principle was clearly stated in Ancient Roman law.
Thus, in Justinian’s Digest we can find the following words: “[t]herefore we ask
whether an action under the Lex Aquilia will lie where an insane person causes
damage? Pegasus denies that it will, for how can anyone be negligent who is not in
his right mind? This is perfectly true. Hence an action under the Lex Aquilia will
not lie; just as where an animal causes the damage, or where a tile falls from a roof.
Again, if a child causes any damage the same rule applies” (Dig. 9.2.5.2)".

One can choose only if there are some options. Thus, the second necessary ele-
ment of free-choice-situation is a variative range, i.e. number of available alternatives
at least one of which will not cause the damage. This variative range {a, a,, ... a }
depicts the scope of opportunities that is available to tortfeasor and is dependent
on extrinsic objective factors (such as the law of nature, technological level, actions
of third persons etc.). It seems quite obvious that the tortfeasor is not at fault if
in order to avoid inflicting damage he had to do something that was technically
impossible at the moment. Another factor that can exclude harmless way of acting
out of the number of available alternatives is irresistible force (so called acts of God).
For example, if the defendant’s vehicle is washed away from the motorway by the
mudflow wave and as a consequence the plaintiff’'s fence is destroyed, it is clear that
there is no fault, because the harmless option (not to swerve from the motorway)
was excluded by the irresistible force.

What else is needed, apart from the chooser and the alternatives? Let’s imagine
the following hypothetical situation. A person is offered to press one of the three
buttons; though the person is not told that pressing the first button will annul the
person’s bank account, pressing the second one will transfer the title to all person’s
property to the state; and pressing the third one will grant the person two million
USD. Will it be a free choice in the mentioned sense? Of course, no, because free
choice presupposes knowledge of the relevant circumstances. In other words, free
choice is always an informed choice. Knowledge of factual and legal consequences
of every option constitutes sine qua non of free choice. For this reason, there is no
fault if person could not know (a) what kind of consequences would be entailed
by her actions or (b) that the very way of her behavior was per se illegal. Whether
the tortfeasor knew the juridical consequences of his actions — this question can
be easily answered due to the presumption that everyone knows the laws properly
promulgated.

Whether the tortfeasor could predict the factual consequences of his behavior —
this question is way more complicated. It is also known as the problem of foresee-

! As cited in https://droitromain.univ-grenoble-alpes.fr/Anglica/digest Scott.htm.
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ability and remoteness of damage. As a general rule, one should be liable only for
those consequences of his actions that he can foresee. If the damage caused could
not have been reasonably foreseen, then the tortfeasor is exempted from liability on
the ground of so-called casus.

It has to be emphasized, though, that while assessing the foreseeability of
damage court does not try to find out what the tortfeasor actually foresaw, but rather
what the tortfeasor had to foresee as a reasonable and circumspect person. In other
words, the objective criterion applies based on what can be expected of everyone in
the similar situation.

The elements of free-choice-situation that have been mentioned so far do not
suffice to define fault though, because sometimes all the elements being present, the
tortfeasor nevertheless cannot be deemed to be at fault. This is the case, where the
tortfeasor could have avoided inflicting damage, but at excessively heavy cost. For
instance, when in order to avoid damaging neighbor’s cheap property the tortfeasor
had to risk his own life.

Perhaps the most straightforwardly this idea was expressed by Judge Learned
Hand in the famous case United States v. Carroll Towing Co., 159 F.2d 169 (2d.
Cir. 1947). According to Judge Learned Hand, if we denote as P the cost that has
to be incurred in order to avoid infliction of damage; D — the amount of damage;
and L — probability that damage will occur, then the tortfeasor is at fault whenever
P<DL.

The Hand’s formula is based on a very sound idea. Every human’s action can
be treated as an act of exchange where something is given away (X) in order to get
something else (Y) (for instance, when you study at the university you invest your
time, efforts and money (X) in order to get necessary qualifications (Y)). From this
perspective one acts reasonably if ¥ > X, i.e. if the value of what has been received
exceeds the value of what has been given away. In the context of tort liability, it
is the tortfeasor’s investment in the precautions (necessary to avoid infliction of
damage) that is given away; and it is the preclusion of damage that is received.
As Coleman, Hershovitz and Mendlow stated it “a precaution is reasonable when
it is rational; a precaution is rational when it is cost-justified; and a precaution is
cost-justified when the cost of the precaution is less than the expected injury (the
latter being the cost of the anticipated injury discounted by the probability of the
injury’s occurrence)” [1].

Thus, it is not enough if among the available alternatives {a, a,, ... a } there is
one harmless; in addition, this one harmless option has to be reasonable. Otherwise
choosing of this harmless option cannot be expected. Moreover, law and economics
theory proves that even if tort law held person liable irrespectively of reasonabili-
ty-criterion, persons nevertheless would not take unreasonable precautions, because
it would be more cost-efficient not to take those precautions but rather to inflict
damage and compensate it afterwards [7].

Having regard to the above we have to supplement formula (1) with one more
element. A tortfeasor is at fault if the infliction of damage was committed in the
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situation W, where the number of available alternatives A(W) added up to not less
than two items (a ), and at least one of those items was lawful (wouldn’t have caused
the infliction of damage) (R) and reasonable (), i.e. in situation W there is fault if

A(W):{al,az,...,an},wheren22;
34, € A(W): R(a) A S (a). 2)

The reasonability-criterion is recognized in Principles of European Tort Law
(hereinafter — PETL). Pursuant to Art. 4:101 PETL a person is liable on the
basis of fault for intentional or negligent violation of the required standard of
conduct; and according to Art. 4:102 PETL the required standard of conduct is
that of the reasonable person in the circumstances. Moreover Art. 4:102 PETL
provides important guidelines of how to model the behavior of the hypothetical
reasonable person. Namely, it is stated that the reasonable person’s behavior
depends, in particular, on the nature and value of the protected interest involved,
the dangerousness of the activity, the expertise to be expected of a person carrying it
on, the foreseeability of the damage, the relationship of proximity or special reliance
between those involved, as well as the availability and the costs of precautionary or
alternative methods.

Therefore, according to PETL fault is established by comparing the tortfeasor’s
behavior with the behavior of hypothetical character (reasonable person): what has
been actually done by the tortfeasor is compared with what could have been done
by a reasonable person in the same circumstances.

The similar approach is followed in common law as well. Thus, in a prominent
case Blyth v Birmingham Waterworks Company (1856) 11 Ex Ch 781 Baron Alder-
son defined the negligence in the following way: “[n]egligence is the omission to do
something which a reasonable man, guided upon those considerations which ordi-
narily regulate the conduct of human affairs, would do, or doing something which a
prudent and reasonable man would not do. The defendants might have been liable
for negligence, if, unintentionally, they omitted to do that which a reasonable person
would have done, or did that which a person taking reasonable precautions would
not have done”.

Moreover, digging deep shows that this approach was invented in Ancient Rome,
though the standard of comparison at that time was called slightly different, namely
diligens paterfamilias. In the Justinian’s Digest one can find the words of Paulus: “it
is negligence when provision was not made by taking such precautions as a diligent
man would have done” (Dig. 9.2.31)".

Unlike the PETL and common law Ukrainian Civil Code does not include the
reasonability-criterion in the definition of fault. Under the Art. 614 of Civil Code of
Ukraine a person is not at fault if she proves that she has done everything in power.
Taken literally this provision requires to take every possible step to prevent infliction

! As cited in https://droitromain.univ-grenoble-alpes.fr/Anglica/digest Scott.htm.
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of harm irrespective of whether particular step is reasonable or not. And though
some of the Ukrainian scholars argue that reasonability-criterion is implied due to
the operation of general principles of civil legislation! the character of a reasonable
person remains hardly known to national legal science.

Moreover, it has to be noted here, that Art. 614 is contained in Chapter 51 of
Civil Code of Ukraine that is titled as “Legal Consequences for Breach of Obliga-
tion. Liability for Breach of Obligation”. For this reason, taken literally this article
matches only situation where the defendant breaches some already existing (e.g.
contractual) obligation. In particular, para. 1 of the Article provides that “a person
is not at fault if she proves that she has done everything in power to perform an obli-
gation in a proper way”. Since Chapter 82 (which addresses torts) does not contain
any definition of fault at all, many scholars argue that Art. 614 mutatatis mutandis
applies to tort liability as well. In particular, for the purposes of tort liability one
should modify the provision of Art. 614 in the following way: “a person is not at fault
if she proves that she has done everything in power to prevent infliction of damage”.

Although the case-law on the issue is quite equivocal there are decisions where
courts refuse to apply Art. 614 to torts. In one of its decisions the Supreme Eco-
nomic Court of Ukraine stated: “[a]s to the appellant’s allegation that the court
did not take into consideration Art. 614 CC of Ukraine, this allegation is overruled
because the mentioned article deals with obligational relationship that was not pres-
ent between the plaintiff and the defendant”[8]. Moreover, the Supreme Economic
Court of Ukraine emphasizes that the distinction has to be drawn between contract
damages and tort damages. So if the damage is caused by the breach of contract
court cannot resort to provisions of Civil Code on torts and vice versa: if the damage
is caused by tort court cannot resort to provisions on contract damages [9]. As long
as this approach is taken it is inevitable to conclude that Ukrainian civil law does
not have any definition of fault for the purposes of tort liability, notwithstanding
fault is expressly required as a precondition of liability in tort%. From this point of
view, the expansive interpretation of Art. 614 Civil Code of Ukraine may be seen
as the least-evil solution®.

As a result, pursuant to Civil Code of Ukraine fault matters for both tort and
contract liability, but the definition of fault is provided for the purposes of contract
liability only. Approach proposed in academic literature (to interpret the fault defi-
nition extensively) poses an important question of whether the essence of fault is the

! Thus, under the Art. 3 of Civil Code of Ukraine “equity, good faith and reasonableness” are recognized
as general principles of civil legislation.

2 See Art. 1166 CC of Ukraine.

3 It is noteworthy that Commercial Code of Ukraine defines fault in a broader manner. Thus under
para. 2 Art. 218 “[bJusiness entity is liable for non-performance or defective performance of
commercial obligation as well as for violation of commercial activity regulations unless it proves
that it has done everything in power to avoid commercial offence”. Although this definition does not
include reasonability-criterion neither, it is worded broadly enough to be applicable to both contract
and tort liability cases inasmuch as the concept of “commercial offence” encompasses breach of
obligations, torts and other violations in the sphere of commercial activity.
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same both in tort and in contract law or, conversely, there has to be two completely
different concepts of fault for the two realms of civil law.

The answer to this question seems to be as follows. The concept of fault is
the same in both tort and contract law: fault means that a person (either tortfea-
sor or contracting party) has not done something that (a) could have been done
and (b) was reasonably expected of her. However, what is reasonably expected of
everyone (as a potential tortfeasor) starkly differs from what is reasonably expected
of contracting party, for it is obvious that we are entitled to expect way more of
the one who has promised something to us than of a random passer-by. First and
foremost, it means that Hand’s formula does not apply to contract liability. Being
interpreted in the context of contracts Hand’s formula would mean that contracting
party is not at fault (and, therefore, is exempted from liability) whenever the cost
of performance exceeds the value of counter-performance. But that is not the case,
because according to the principle pacta sunt seroanda even if performance of the
contract becomes more onerous or less profitable than it was expected the contra-
cting party nevertheless has to perform its obligations under the contract. Thus, for
instance, according to Art. 6:111 (1) of Principles of European Contract Law “[a]
party is bound to fulfil its obligations even if performance has become more onerous,
whether because the cost of performance has increased or because the value of the
performance it receives has diminished”!.

Therefore, the necessary flexibility of the definition is provided by the rea-
sonability-criterion, meanwhile the general concept of fault (as the omission to do
something that could have been done and was reasonably expected) applies for both
tort and contract liability.

Conclusions of the research. The concept of fault in tort law is based on two
pillars: freedom and reasonableness. When a court concludes that the defendant is
at fault it means that the defendant could have avoided inflicting damage had he
behaved as a reasonable person. In other words, the concept of fault denotes that
that the tortfeasor had a choice, i.e. that there were several alternatives available at
least one of which would not have caused the damage and was reasonable. Although
the concepts that are employed hereinabove to define fault (such as reasonableness,
foreseeability, remoteness) call for further thorough research; this article, grounding
on moral justification of fault principle, provides general theoretical concept of what
the fault is. The definition of fault contained in the Art. 614 of Civil Code of Ukraine
is inspired by Soviet-era instruments; notwithstanding the current Civil Code of
Ukraine was adopted in 2003, the definition of fault in Art. 614 exactly repeats the
wording of Art. 71 of Fundamentals of Civil Legislation of the U.S.S.R. and the
Union Republics (1991). Therefore, the definition of fault in Ukrainian legislation
has to be improved so that it includes the reasonability-criterion.

! For similar provisions see para. 1 Art. 89 Common European Sales Law, Art. I1I. — 1:110 (1) Common
Frame of Reference, Art. 6.2.1 UNIDROIT Principles (2016). Exception to this rule is usually
addressed under the title of hardship. See, for example, Sec. 2 Ch. 6 UNIDROIT Principles (2016).

62 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2018. Bun. 141



Karnaukh B. P. Fault in tort law: moral justification and mathematical explication

Crnucoxk siteparypu:

1. Coleman, J., Hershovitz, S., Mendlow, G. Theories of the Common Law of Torts. The Stanford
Encyclopedia of Philosophy. 2015 (Winter), Edward N. Zalta (Ed.). URL: https://plato.stanford.edu/
archives/win2015/entries/tort-theories/.

2. Tunc A. The Proper Place of Fault in a Modern Law of Tort. International Encyclopedia of
Comparative Law. Vol. 11: Torts. Brill : Martinus Nijhoff Publishers, 1983. pp. 63—86.

3. lepunr P. on. [lyx pumckaro mpasa Ha pa3iudyHbIX CTyneHsx ero passutus. Cankt-Ilerep-
6ypr : Tunorpadist B. Besobpaszosa u Kowmi., 1875. 309 c.

4. Kelsen, H. Pure Theory of Law. Berkeley and Los Angeles: University of California Press,
1967. 356 c.

5. Teresis T.B.®. Musocodekast mporeaeBTHKa : mep. ¢ HeM. PaboThl pasHbIX JieT : B 2 T. [cOCT.,
obmr. pex. A.B. Tyasiru]. Mocksa : Mbicab, 1971. T. 2. C. 7-209.

6. Riesenhuber, K. Damages for Non-Performance and the Fault Principle. European Review of
Contract Law. 2008, 4. C. 119—-153.

7. Schifer, H.-B., Schénenberger A. Strict Liability versus Negligence. Encyclopedia of law and
economics. Volume I1. Civil Law and Economics. Cheltenham : Edward Elgar, 2000. C. 597-624.

8. Ilocranosa Buioro rocnozapeskoro cyay Bin 14 sxostHs 2010 p. y cupasi Ne 16/100. URL:
http://www.reyestr.court.gov.ua/Review,/11786192.

9. Pexomenpariii ITpesuzaii Buioro rocrnomapcbkoro cymy Ne 04-5/239 sin 29.12.2007. URL:
http://zakon1.rada.gov.ua/laws/show/va239600-07.

References:

1. Coleman, J., Hershovitz, S., Mendlow, G. (2015). Theories of the Common Law of Torts, The
Stanford Encyclopedia of Philosophy (Winter), Edward N. Zalta (Ed.). URL: https://plato.stanford.
edu/archives/win2015/entries/tort-theories/.

2. Tunc, A. (Chief ed.) (1983). International Encyclopedia of Comparative Law. Vol. 11: Torts.
Brill: Martinus Nijhoff Publishers.

3. Jhering R. von (1875). The Spirit Of Roman Law At The Various Stages Of Its Development.
Saint-Petersburg, Russian Empire: Bezobrazov’s & Co. Printshop [in Russian].

4. Kelsen, H. (1967). Pure Theory of Law. Berkeley and Los Angeles: University of California
Press.

5. Hegel, G. W. E (1971). Philosophical Propaedeutic. In Hegel, G. W. E. Works of various years.
Vol. 2 (pp. 7-209). Moscow, U.S.S.R.: Mysl’. [in Russian].

6. Riesenhuber, K. (2008). Damages for Non-Performance and the Fault Principle. European
Review of Contract Law, 4, 119—153.

7. Schifer, H.-B., Schénenberger A. (2000). Strict Liability versus Negligence. In Bouckaert,
B. & De Geest, G. (Eds.). Encyclopedia of Law and Economics, Volume II. Civil Law and Economics.
(pp. 597-624). Cheltenham: Edward Elgar.

8. Decision of Supreme Economic Court of Ukraine 14 Oct. 2010, case No. 16/100. URL: http://
www.reyestr.court.gov.ua/Review,/11786192.

9. Recommendations of the Presidium of the Supreme Economic Court of Ukraine No. 04-5/239,
29 Dec 2007. URL: http://zakon1.rada.gov.ua/laws/show/va239600-07.

Kapnayx b. II., xanaujatr OpUIMYHUX HAyK, acUCcTeHT Kadeapu IUBiabHOTO mpaBa Ne 1,
Harmionanpauit jopuanunuii yHiBepcuteT iMeHi SpocsiaBa Myzaporo, Ykpaina, m. XapkiB
e-mail : karnaukh.bogdan@gmail.com ; ORCID 0000-0003-1968-3051

ISSN 2414-990X. Problems of legality. 2018. Issue 141 63



LUUBIIbHE MPABO I LIUBIJIbHUI MPOLIEC

BuHa B /IeliKTHOMY NpaBi: MOpajibHe BUNPABIAHHS i MAaTEMATHYHA €KCILHKAIIS

Jocridaceno suny sx ymosy denikmioi eionosioarviocmi. Aemop mae 06i memu: 1) 3’scysamu, womy
npUNyUN SUNHOT 8ION0GIOANLIOCIE 3 emuUUHOi MOUKU 30PY BUOAEMbCS KPAUWUM 3G MPUHUUN Oe36UNHOT
610n0GI0ANLHOCIE, NPUMAMAHHUT NPUMIMUEHOMY NPAsY; 2) GUSHAYUMU CYMHICMb 6UHI 6 CYUACHOMY
Oenikmmomy npasi i nodamu ii 6 skomoza 6L MOUNHUL CNOCIO, a came — uepes Mamemamuyny Gopmyy.
Y cmammi o6rpynmosyemuvcs, wo came icnyeanus npasa symoeiene c600000t0 100cvroi eoni. He wo
inwe, sx c60600a dae 3mozy cydumu a00cvii euunxu. Omoic, Koau nompaxmosyéamu oenikmie npago
K CUCTEMY HOPM, WO 3a60POHAE 3a60aiis WKOOU i 6CMAHOBIIOE 3a4 Ue GI0N0BIOANbIICMY, CNPABediL-
sum Oyde crkasamu, wWo 6UHA € YMOBOIO 0eliKmHOL 6I0N0GIOAILHOCINE came momy, wo c80600a € YMOBOIO
npasa. Yemanoemowuu Haseuicmy euni, cyo 3’sC08Ye, wu 0y6 OeiNKEeHM GLUILHUM Y CEOEMY GUUNKY, Ul
6ye uetl suuUnoK nposieom 1020 c60000u. Buna nosnauae, wo 33061l NPOMURPasHuil yuunox 0ye cKoeHull
elivno. Tosasix ycmanosnenns 6uH nPosadUmbCs Nicist Mozo, K NPAGONOPYULEHHSL 6Jice CMANOCSL, CIi0
BUCHYBAMU, WO BUHA — Ue KOHCMamayis ceo600u ex post. Ymim, nooexoiu, He3eancarou Ha Hasi8HICMb
YCIX enemenmio cumyauyii 6invbiozo 6uOOpPY, OCNIHKGEHMA, MUM He MeHule, He MONUCHA BUSHAMU GUNHYEA-
mum. Taxe mae micue y eunaoxy, koau OerinkgeHm Miz OU YHUKHYMU 3a80aHHs WKOOU, alle 3aniamueulu
3a ye neposymMHo euUCoKy uiny. Biomax medocmammnvo nuuenv, w06 ceped NpUCmynuux arbmepHamus
6yaa oona newxioiuea; na 0004y us HEWKIOIUBA ANLMEPHAMUBA MYCUMDb OYMU 0OHOUACHO PO3YM-
Hot. Y npomuenomy pasi e moxcna ouikyeamu, wo ii 6yde obpano. Aemop 0oxo0umv GUCHOBKY, U0
BUHA — Ue NOHSAMMS, sKe KOHCMAmye, wo wxodu 0o 3a80ano 6 cumyayii éiivHozo eubopy, mobmo 6
cumyauii, xoau npasomipnuil (newkionueuil) eapianm noeedinku 6ye 06 exmusHo 0OCMyNnHUM i PO3YMHO
OUIKYBAHUM.

KiouoBi ciioBa: jieqiikT; BUHA; BUHHA BIIIOBIZAIbHICTD; HeA0AMICTh; CyBOPA BiANOBIIAIHICTS.
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THE RIGHT TO A FAIR TRIAL
AND A MODERN CIVIL PROCEDURE MODEL

In the article the author tries to depart from the previous conventional approach according to
which the model of civil procedure is characterized only as adoversarial one. The author’s approach to the
definition of model of civil procedure is based on the requirements of art. 6 (1) ECHR and the judgments
of the Court, where the content and the scope of the right to a fair trial are determined. Abovementioned
has allowed to conduct a complex study and to analyze the institutional, structural-functional, substantive,
and procedural features of such model.

From the institutional point of view civil procedure should involve the judicial activity of courts
directly integrated into the Judicial System of Ukraine, other jurisdictional bodies as well as enforcement
bodies. This order is internally structured and covers both disputable and “conditionally” disputable
proceedings and law-enforcement procedures, as well as stages of logical and functional character. In
this regard, despite the existence of three procedural codes in Ukraine civil, economic and administrative
proceedings should be included to a single civil procedure and, accordingly, be carried out in compliance
with the fundamental principles of fair trial. The latter provide, firstly, that the access to jurisdictional and
enforcement bodies should not be burdened by excessive legal or economic obstacles. Secondly, the case
hearing should occur in compliance with the due (fair) procedure. Thirdly, the hearing should be public.
Fourthly, there should be reasonable time of a trial and execution. Fifthly, the jurisdictional body should
be independent, unbiased and established by law. Sixthly, enforcement of decisions of jurisdictional bodies
should be carried out without undue delay.

Civil procedure is considered to be the order for resolving civil cases according to the fundamental
principles of fair trial, which is taken by courts in civil, economic and in certain occasions, administrative
proceedings as well as, jurisdictional bodies and execution of court decisions by bailiffs and other
authorities which make an execution of court judgments and decision of other authorities.

Keywords: model of civil procedure; «court» and «the right to a court» in the practice of the
European Court of Human Rights, civil proceedings and law-enforcement procedures, civil rights and
obligations, fundamental principles of fair trial.
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IIpaBo Ha cnpaBemauMBoe cylAeGHO€ PacCMOTPEHHE M COBPEMEHHas MOJE]b TIPa’KIaHCKOro
npouecca

B cmamve asmop noumaemcs: omotimu om 00uwenpunamozo nooxood, 6 COOMEEmMCmeu ¢ Komopoim
6 0CHOBY XAPAKMEPUCTIUKI MOOCIU 2ZPANCOANCKOZ0 NPOUECCa 3aKAA0bIBATOMCS UL COCMA3AMENLHbIC
Hauana, u npednazaem Hoeviil, 6 COOMEEMCMEUL ¢ KOMOPbIM HeoOX00UMO UCX00umv u3 mpebosanuti n. 1
cm. 6 EKIIY u pewenuii ECITY omnocumenvno codepicanus u cepvl npuMenenus npasa na cnpaseo-
aueoe cyoebioe paccmompenie. Imo no3eoaul0 NPOGECMIL KOMINIEKCHOE UCCACO08ANUE U NPOAHANUIUDO-
6aMb UHCIUMYUUOHALLHDLE, CIMPYKMYPHO -PYHKUUOHATDHDLE, NPEOMEMHDLC U NPOUEOYPHBIE 0COOeHHOCTI
maxot mooenu.

Hncmumyuuonanvio, no MHeHuo aemopd, pajcoanckutl npouecc 00JNCeHn GKIOUams Kax 0es-
meavHocmy cydos, HenoCPeOCMBEHHO UHMEZPUPOBAHHBIX 6 CYOeOHYto cucmemy Ykpaunvl, max u opyeux
HOPUCOUKUUOHHDIX OP2AHO8, A MAKIHCE 0P2AHO8 NPUHYOUMENbHOZ20 UchoineHus. Taxoll nopsidok enympenne
CIMPYKMYPUPOSAH U 0X6AMbIBACM KAK CNOPHBLE, MAK U <YCLOBHO> CHOPHbIE NPOU3BOOCMEA U NPABONPU-
Menumenvivle npoyedypol, a MaKjice cmaouu 102udeckozo U QYHKYUoHaIHozo xapakmepa. Ilpu smom,
HecMomps: Ha Haluuue 6 YKpaumne mpex npoueccyaivbHblX KOOeKco8, zpadc0ancKoe, X03sucmeentoe u
admunucmpamugnoe cyoonpousso0cmea O0JNCHbL GKIIOUAMBCS 8 COCMAG eOUH020 2PANCOancKoz0 npo-
yecca u, COOMBEMCMEEHHO, OCYULLCMBISAMbCS € COOM00eHUeM OCHOBONOIAZANUUX OCHOE CNPABEOIUBOZ0
paccmompenusi. Imo npednoiazaem, 60-nepevix, ymo 00Cmyn K 10PUCOUKUUOHHBIM OPZAHAM U OPZAHAM
NPUHYOUMENbHOZ0 UCNOIHEHUS. He 00JICEH OMAZOULAMBCS UPEIMEPHLIMU HOPUOUYECKUMU U SKOHOMUYEC-
KuMu npensmemeusmu. Bo-emopuvix, paccmompenue O0IHCHO OCYUECMEISIMOCL ¢ COOMOOCHUeM HAO-
qexcawen (cnpasediusoil) npouedypvl. B-mpemvux, ono doaxcno Ovimv nybauunvim. B-uemeepmoix,
OonctvL COOIOOAMBCSL PASYMHBIE CPOKU PACCMOMPEHUs. U UCNOAHeHUs. B-nsamuix, 1opucouxyuonnoiil
opean douicer omeeuamv mpedOBAHUSIM HE3ABUCUMOCTUL, OECHPUCIPACTHOCIU U ObiMb CO30AHHbIM
6 coomeemcmeuu ¢ mpedoBanUsIMU 3aKoHa. B-wecmulx, ucnoinenue pewenuil 0PpUCOUKYUOHHDIX 0OP2AHO8
QOMICHO OCYUECEAAMBCSL 0€3 UPEIMEPHDIX 3A0CPIUCEK.

B pesynvmame noo epajcoanckum npoueccom npeoioiceno nOHUMams nopsioox PaccMOmpenus u
paspeuenus zpajcoanckux 0ei ¢ coOm0eHUeM 0CHOBONOLAZANWUX HAUAL CNPABEOUB0Z0 CYOeOH020
paccmMompenust, OCYueCmeIAeMvix cyoamu 6 NoPsioke panrcOancKozo, Xo3sSUCMEEHHOZ0 U, 8 HEKOMOPbLX
CYUASX, AOMUHUCTIPAMUBHO20 CYOONPOU3EOOCNEA, OPUCOUKUUOHHBIMU OPZAHAMU, 4 MAKICE UCNOIHEHUE
CYOeOHbIX pewenutl OP2anamu U JUUAMU, OCYUCCNELSIOUUMU NPUHYOUMELbHOE UCNOIHEHUE CYOeOHbIX
PpeweHull U peulenull UHbIX OPZaHO8.

KiroueBbie coBa: MOIETb TPakIaHCKOTO MPOTIECCA; «CYI» W «ITPaBo Ha Cyi» B pakTuke ECITY;
MIPOM3BOJICTBA TPAKAAHCKOTO TPOIECca W TPaBONPUMEHUTEIbHBIC TPOIELYPHI; TpaskJaHCKUE TIpaBa
1 00S3aHHOCTH; OCHOBOTIOJIATAIONINE OCHOBBI CIIPABETMBOTO PACCMOTPEHHS.

Problem setting. Ratificating the European Convention (later — ECHR)
Ukraine was committed to provide the vested rights including the right to a fair
trial. This right is not absolute but impose the government positive obligations for
creating the proper conditions for their realization that suggest the determination
of its implementation sphere and enhancement the procedure for its correspondence
to ECHR requirements and taken from the practice of European Court of Human
Rights (later — Court) as well as reconsideration the sense of separate legal
phenomenon that are connected with it in some way. According to this, it is necessary
to support of the view of V.V. Komarov, who notes that it is understood that the
institutions of justice and proceedings should be modernized in accordance with the
challenges of modern societies proceeding from such an obvious civilizational fact
as the fundamentalization of human rights not only within the national, but also
international law and order. Therefore on the whole obviously the modernization
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of civil proceeding it is necessary to develop the proper concepts about continuity,
traditions and innovations in the civil procedure sphere that could reflect the
most up-to-date theoretical and practical problems of civil law science [1, 155].
In this context should be the redefinition of the model of civil procedure which
is genetically connected with the right to a fair trial and should correspond the
requirements coming from the last one mentioned.

Recent research and publications analysis. The problem of civil procedure
models is not new for the civil law science though for a long time it remains in dis-
cussion. Traditionally it is examined by comparison the adversarial and inquisitorial
models [2] or in the context of civil procedure principles [3]. But this approach is
a bit methodologically outdated in the context of fair trial right assurance as com-
ing out of the established practice of the Court the non-compliance the adversarial
principle is a priori the violence of art. 6 (1) ECHR. At the same time, as we have
mentioned, the competitiveness itself does not mean the fair procedure as the judicial
fairness always suggests some form of the competitiveness. Therefore the determi-
nation just the adversarial principles in the proceeding is not enough for charac-
terization the fair trial model as it limits the possibilities in realization the sense of
procedure in general [4, 54]. We should mark that in some cases Court made the
analysis the implementation of art. 6 (1) ECHR from the perspective of effectiveness
the used method and consequences the national authorities actions, considering if
they could lead to aims succeeding that complainant pursued requesting for protec-
tion. To our mind, the above mentioned showed, that nowadays we should discuss
certain civil procedure model that should be effective, only the last one is able to
provide the proper restoring of violated, unrecognized or disputable rights.

Paper objective. The aim of this work is the institutional, structural-functional,
subject and procedural characterization of a modern civil procedure model.

Paper main body. Subjects of civil procedure and their integration into judicial
system. Traditionally the system of authorities that institutionally form the civil
procedure is determined during the subject of civil procedural law resolution. In
general rules by the last one we are proposed to understand only social relations
that appear in process of justice and are connected with parties realization of their
rights for the court protection, i.e. civil procedural legal relations, where one of the
parties should be obligatory the court as the government authority.

Despite the fact that the mentioned approach is the most widespread there
exist some different opinions in the literature. Thus in 60-s of previous century
M. B. Zeider proceeding the fact that work of courts, arbitration bodies, labour orga-
nizations, comrade courts etc. in certain sphere aims the one subject — to resolve the
dispute about rights and protection of violated or disputed right, offered to unite all
the authorities activity in one definition of civil procedure [5, 81]. This opinion had
followers as well as opponents, whose main argument was the fact that the order of
court procedure in civil trials stands the form of administration of justice, not the
procedure in other authorities [6, 12—13]. According to V.V. Komarov such approach
is underappreciated. Precisely in the broad understanding of civil process as the civil
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procedure system based on the institutes of litigation as well as on alternative forms
of civil rights protection which provide the civil justice availability itself in civil
cases and the certain harmonization of legal regulation sphere is seen that allows
optimizing the procedural law [7, 106—107].

In foreign literature practically no attention is paid to problems of definition the
civil procedure subject and the meaningfulness of “civil procedure” category. On the
contrary, analyzing the basic civil procedure institutes the alternative procedure of
dispute resolving are researched (mediation, arbitration etc.) and according to the
author of “Access to Justice” movement they should be the alternative and ordinary
ones for courts and usual court procedures in cases where the ordinary competitive
court procedure fails to be effective for rights restoring and thus they should provide
the wide groups of people access to justice [8, 287]. Moreover F. Sanders offered
the idea “multi-door courthouse” where anyone can get help in the most effective
way of his dispute resolving as there exist several different processes which provide
more “effective” dispute resolving by themselves or due to their combination [9,
67—84]. Therefore we can conclude, according to the foreign scientists, that out of
court procedures, should not be separated from court ones only on the basis of the
civil procedure form criteria which is inherent to justice activity. In certain cases
we can even notice accents displacements about one or another order “primacy” and
the court proceeding is defined as “alternative dispute resolving”, as it “should stand
the last way and the claim can not be made until there is a possibility of dispute
settlement” [10, 193]. Moreover we can notice the harmonious integration some
separate alternative ways of dispute settlements in ordinary court [11].

According to the different definitions of procedures which are directly or
indirectly included in the civil procedure definition by national and foreign scientists
we consider necessary during the institutional characterization of separate model to
repel the fair trial requirements. Thus, in art. 6 (1) ECHR it is seen that the civil
rights and obligations court proceedings should be done in court as established by
law. Axiomatically in this case, as the literature properly says, the right to a trial
definition in law context should be understood as classical type court, integrated
to the government standard court system. It should be examined in this word
substance content according to its court functions. The last ones have reflection
in: its function is to determine matters within its competence on the basis of
rules of law, following proceedings conducted in a prescribed manner, and to have
full jurisdiction to examine all questions of fact and law relevant to the dispute
before it; the power to give a binding decision which may not be altered by a
non-judicial authority to the detriment of an individual party; prohibition to call
the court some authority that only gives recommendations even in case of such
recommendations [12, 122—123]. As an example, Court considered a “court”: Local
Real Property Transactions Authority, Criminal Damage Compensation Board,
Arbitration Tribunal, International Commercial Arbitration Court at the Chamber
of Commerce and Industry of Ukraine, High Council of Justice, the Parliamentary
Committee and the plenary meeting of Parliament etc.
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Noteworthy is the fact when the cases of rights on national level are proceeded
by the authority that is not included in the standard Judicial System, the Court,
by general rules, checks: either the jurisdictional organs themselves comply with
the requirements of art. 6 (1) ECHR, or they do not so comply but are subject to
subsequent control by a judicial body that has full jurisdiction and does provide the
guarantees of art. 6 (1) ECHR [13]. However, in this case, the term for resolving a
dispute by such a body must be invested in the period of time, which is considered as
a «trial» in assessing its reasonableness [14, 98]. To our mind, the above mentioned
is rather convincing argument for the authorities whose jurisdiction provides the
administrative protection form though function as quasi-judicial should be included
in the institutional component of a civil procedure model. This conclusion is actual
in context of statements of art 124 (3) Constitution of Ukraine where the ability
to provide the obligatory pre-trial dispute settlement is mentioned and it should be
considered during the proper procedures formulation.

At the same time the Court practice about fair trial right provision in arbitra-
tion activity is different. The Court divides the obligatory arbitration that should
correspond the requirements stated in art. 6 (1) ECHR and voluntary which should
correspond both parties stated demands. As a rule no problems appear with Court
if arbitration is made up voluntarily and both parties have equal possibilities to
influence the arbitration court composition [15]. In this case the parties chosen
that arbitration type reject separate rules that are directly or indirectly stated in
art. 6 (1) ECHR. Mainly this rejection should be voluntary [16], legal and definite.
At the same time the rights rejection does not mean the absence of national courts
control of the arbitration hearings where the decisions to fulfillment are taken, as
well as does not mean their responsibility for such control. With it the governments
are quite prudent regulating the question of causes for the arbitral decisions can-
celation [17].

There is an opinion in literature considering the fair proceeding guarantees for
constitutional order of European countries the last one should be in full measure
used for cases settled in arbitration and according to social interests. Referring to this
there ate two moments. Firstly, the government regulates the arbitration and thus is
responsible for protection guarantees implementation of social interests. Secondly,
the drittwirkung conception or the horizontal effect of Court implementation should
have the binding effect for private sides [18, 47]. From our point of view taking
into account that volunteer arbitration is the variety of ADR, its “formalization”
will result the distortion of essence and decreasing the quantitative and qualitative
effectiveness. Nevertheless the Government in person of State Courts should have
the possibility to control such authorities activity on one party request, though such
kind of control should be measured precisely by volunteer arbitration agreement
checking which can result the person rejection of his right to court access and all the
basic both parties agreements observance about the dispute settlement order. Taking
into account the fact that courts while hearing the cases should follow the art. 6
(1) ECHR this way are given the possibility to influence the arbitration decisions
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“feasibility”, the last ones activity should be included in the civil procedure definition
though their activity is not always obliged to fair trial imperative requirements.

In the context of investigated question we should mark in process of art.6 (1)
ECHR implementation, the concept of the “right to court” was formed, of which the
right of access, that is the right to institute proceedings before courts in civil matters,
constitutes one aspect. However, that right would be illusory if a Contracting State’s
domestic legal system allowed a final, binding judicial decision to remain inopera-
tive to the detriment of one party. It would be inconceivable that art. 6 (1) ECHR
should describe in detail procedural guarantees afforded to litigants — proceedings
that are fair, public and expeditious — without protecting the implementation of
judicial decisions; to construe art. 6 (1) ECHR as being concerned exclusively with
access to a court and the conduct of proceedings would be likely to lead to situations
incompatible with the principle of the rule of law which the Contracting States
undertook to respect when they ratified the ECHR. Execution of a judgment given
by any court must therefore be regarded as an integral part of the “trial” for the
purposes of art. 6 (1) [19]. To our mind, this creates all the grounds for the activities
of bodies involved in the execution of judicial decisions, also referred to the civil
process. It is a logical continuation of the judicial review, leads to the achievement
of the purpose for which the person applied to a court or other jurisdictional body,
and therefore must be carried out in an equitable manner. According to art.1 of the
Law of Ukraine “On the bodies and persons who execute the enforcement of court
decisions and decisions of other bodies” from 02.06.2016 Ne 1403-VIII compulsory
enforcement of judgments and decisions of other bodies (officials) is vested in state
executive bodies and private executors.

In our opinion from the institutional point of view civil procedure should
involve the judicial activity of courts directly integrated into the Judicial System of
Ukraine, other jurisdictional bodies as well as enforcement bodies.

Structural-functional characteristics of civil procedure from the perspective of the
right to a fair trial. According to general rules in the science of civil procedural law
the civil procedure equated in most cases to civil justice is differentiated to pro-
ceedings and stages. The most common is the point of view that in national legal
system of Ukraine there exist three court proceedings (ordinary proceeding, writ
(order) proceeding and special proceeding). As to quantity of stages the scientists’
opinions are different depending on whether all the actions that are carried out in
the court of first instance are included in one stage and whether the execution of
judgment is included in the civil procedure. Despite the national legislation norms,
as the civil proceeding law science has different interpretation of some clauses, to
our mind the structural-functional characteristics of civil procedure should be done
from the perspective of the right to a fair trial.

The Court in definition whether the fair trial guarantees should be followed
during this or that procedure repels on the presence or absence the dispute about
right. Thus the given category should not be understood too technically, i.e. it
should be understood in essence, not in formal meaning. The use of the French word
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“contestation” implies the existence of disagreements between two counteracting
parties [20] which can be as two private individuals, as well as one private individual
and State [21]. They can not be settled in measures non-confrontational one side
procedure available in case of dispute over right absence [22].The existence of the
last mentioned confirm different points of view and are presented by sides on the
same question [23]. Figuring out its reality we should “look out the measures of
visibility and language” that is used in norm of rights formation and to focus on
the real situation depending on the concrete case circumstances [24]. Therefore, all
the procedures in art.6 (1) of ECHR and Court practice are divided to disputable
and undisputable. The first ones are those opened in court for the primary dispute
settlement as well as those being the consequence of tryout to settle them out of
court, i.e. when court is plays the “control court role” checking the legacy other
juridical authorities activity, as arbitrations. Conversely undisputable ones, in general
rules, are not in the sphere of art.6 (1) ECHR regulation. Though you can find cases
when Court checked the following separate components of the to a fair trial as well
checked in order [25] and special proceedings [26]. In contrast with disputable
proceedings these guarantees following in these cases was done for the procedures
after the primary question was settled that took place in measures of one side non-
conflict order, i.e. disagreements between parties involved were the results of court
decision or appeared after certain period of time expired, though were directly
connected with it, in other words, Court recognizes the procedure conversion and
variability of some range of requirements implementation art.6 (1) ECHR.

Above mentioned (disputable and undisputable) procedures, in measures of
which the case proceeding is made, are defined as basic and other “preparative”
procedures are opposed to them [27, 197]. The last mentioned, in general rules,
are not investigated as “decisive” the civil rights and obligations disputes and
consequently they are not obliged to follow the rules of art. 6 (1) ECHR [28],
though this rule derogation only if these ensuring ways are considered to be
effectively defining the civil right or obligation that are investigated in basic process,
regardless of their duration for example the preliminary decision [29]. Therefore
Court differentiate procedures according to their final direction to solve substantive
or procedural questions depending on which, as it was mentioned, definition the
volume of rights guarantees for fair trial proceeding that should be implemented to
them.

Despite that art.6 (1) ECHR does not guarantee a right of appeal, nevertheless,
the Court comes out that a Contracting State which sets up an appeal system is
required to ensure that persons within its jurisdiction enjoy before appellate the
fundamental guarantees in art. 6 (1). However, the manner of application of art.
6 (1) to proceedings before such courts depends on the special features of the
proceedings involved; account must be taken of the entirety of the proceedings in
the domestic legal order and of the role of the appellate court therein [30]. In other
words, Court recognizes the necessity of following the right to a fair trial not only
in first instance courts as well as in courts of appeal and cassation. However, he
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allows for the establishment of restrictions both in the exercise of the right of access
to the court, and in the future during the consideration of cases, i.e. gives a certain
degree of restrictive interpretation of certain provisions of art. 6 (1) ECHR. The
mentioned practice takes place during extraordinary appeals [31] and re-considered
on the basis of newly-discovered circumstances [32].

Separately should be noticed that Court uses above mentioned norm to the
procedures that take place after court judgment taking hence dividing jurisdic-
tional activity and decisions enforcement activity. As we mentioned, the last one is
considered an integrated part of “trial”. Meanwhile regardless of art.6.(1) ECHR
implementation the executive document of primary review about civil rights and
obligations determination should be given in dispute measures that are stated in
norms of mentioned article [33].

Based on the above mentioned, to our mind, all the procedures that in this or
that measures relate to civil procedure can be divided in two groups. First, we can
say about so called disputable orders assigned for settlement of civil rights and
obligations disputes. They should correspond fair trial right guarantees, though
their essential and quantitative part can differ depending on functions made by this
or that authority (essential case proceeding, court decision review, jurisdictional
body decision execution). Secondly, “conditionally” disputable, i.e. those, in general
rules, targeted for undisputable questions proceeding though the possibility of their
transformation into disputable is presumed that can result the necessity to art.6 (1)
ECHR requirements following but they can have latent nature during later phase
where there appear their disputableness checking necessity or disagreements between
two interested parties. Thirdly, undisputable, which are aimed to resolve precisely
procedural questions order of which should not follow ECHR regulations and Court
control. The last ones, in general rules, always belong to disputable or “conditionally”
disputable orders, though they have autonomous character, i.e. in most of cases if
parties have initiative and consider it necessary. Their integration can be different,
i.e. they either precede judicial review, or occur simultaneously with it, pursuing as
own goals as well as being aimed to common judicial review goals.

The above mentioned statements’ interpretation in the context of national tra-
ditions, i.e. provisions of the current procedural legislation and civil procedural law
doctrine, gives the opportunity to say that the procedures differentiation by Court
divides civil process to proceedings, i.e. specific constructions, morphological models
of civil proceeding that reflect subject features of civil procedure from the point of
view for substantive nature of proceeded cases, and special character of facts pro-
ving as juridical and factual base of cases and the cases proceeding results that take
place in procedural documents and certificates [34, 83]. It should be made either by
subject criteria or by functional criteria. According to the first one and depending on
the activity objects, all the proceedings should be divided in disputable in measures
of which the dispute of right is settled, and “conditionally” disputable. Disputable
ones should be considered ordinary proceedings and proceedings of arbitral courts
challenge, executive papers issuing for arbitral courts decisions enforcement, inter-
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national commercial arbitration decisions challenging as well as recognition and
authorization to implementation of international commercial arbitration, foreign
court. Despite the last one, in general rules, is not recognized as separate procee-
ding on national level, though its extraction should be done considering the ECHR
regulations where the “dispute of the right” exists in cases where court is the con-
trol body about arbitrations preliminary activity. “Conditionally” disputable as it is
in art.19 CPL of Ukraine there exists special and writ (order) proceedings where
the court activity subject is either the confirmed existence of some property right
by complainant that should be renewed by debtor, or establishment of existence
or absence of certain legal facts and states, undisputable rights aiming to further
implementation of subjective rights by interested applicants. Thus, to our mind,
undisputable orders should not be classified as proceedings as they do not reflect
the substantive character of rights, that is why they can be specified as procedural
actions combination aimed to solve precisely procedural questions, i.e. law-enforce-
ment procedures. In its turn the proceedings can be divided by functional criteria to:
proceedings about examination of a case on its merits, appeal proceedings, cassation
proceeding, proceedings about re-considered on the basis of newly-discovered or
exceptional circumstances, and enforcement proceedings.

As we mentioned above, in the science of civil procedural law the civil
proceedings are divided in stages that reflect its time measures and are determined
as procedural actions combination aimed to immediate goal achievement. However
Court practice analysis confirms that the last one doesn’t separate any peculiarities of
implementation of art.6 (1) ECHR according to time of this or that procedural action
review, i.e. the case proceeding is not divided in some “conditionally autonomous”
stages. The following to fair trial right guarantees is checked before the whole
proceeding and resolving of civil cases from the moment of action started and to its
ending. At the same time, the review of the case by the appeals court or the court of
cassation, the execution of court decisions, which are often characterized as stages,
are considered as independent procedures, and not as proceedings in the court of
first instance. Regarding this, to our mind, we could join the thought that phasing
should be seen from the position of general logical characteristic of procedural
actions and from the position of functional expression of the whole procedural
activity. In the structure of the civil process it is advisable to see both the logical and
functional stages. The stages of logical character makes the organic unity of factual
circumstances setting of civil case, choice and analysis of norms of rights that can be
used and making court acts about norms of procedural and substantive rights. They
have place in any human rights activity regardless whether it is aimed to procedural
question settlement or substantive right by essence. In its turn, the stages of
functional character can be in the measures of concrete proceedings and characterize
the algorithm of procedural activity not as one-act behavior of procedure subjects
but as generalized combination their procedural actions in complex, aimed to make
the civil case, its preparation for court proceeding, court proceeding and decision
making [34, 86—-87].
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Besides the above mentioned, to our mind during the civil procedure struc-
tural-functional characterization we should consider that on the level of national
legislature the court activity is defined as “proceeding” (part 4 art. 29 Constitution
of Ukraine, part.l.art. 5. Law of Ukraine “On the Judicial System and Status of
Judges” from 02.06.2016 . Ne 1402-V1II), though this category is not applied to other
subjects which can be estimated as “tribunal, established by law” according to the
Court. Hence under civil procedure we should understand the system of proceed-
ings, human rights procedures and stages of logical and functional character that
in their combination provide civil rights and freedoms protection. Procedures are
aimed to examination of a case on its merits and depending on the body are diffe-
rentiated to court ones which are ordinary, writ (order) and special and proceedings
about arbitration decisions challenging on executive papers issuing about enforced
implementation of these decisions, international commercial arbitration decisions
challenging, foreign court; and non-judicial where other authorities case proceeding
belongs and enforcement proceedings. Wherein they occur following the stages of
logical and functional orders, while law-enforcement procedures —only logically.

Substantial characteristic of the “civil rights and obligations” and civil procedure.
As it is mentioned in art.6 (1) ECHR and Court practice the right to a fair trial
should be provided during the disputes settlement about civil rights and obligations.
Wherein their legal qualification depends not only on their categorization in the
domestic legislation, but on their substantive content and consequences connected
with it [14, 89]. With this, its application to private individuals that are defined in
domestic legislation is undisputable for Court [35]. At the same time it covers the
other cases solving the questions about rights sphere of regulation of which is public
law, though consequences of which are decisive for private individuals’ rights and
obligations [36].

Without going to detail analysis of cases that can or can not be regulated
by art. 6 (1) ECHR, as it was repeated in literature, we should state that as in
civil proceeding order of Ukraine are proceeded cases arising from civil, land,
labor, family, housing and other legal relationships (part 1 art. 19 CPC) and in
the economy order — disputes arising in connection with the implementation of
economic activities, and other cases in cases authorized by law (art.20 EPC), which
at the level of national legislation are interpreted as private law, it is indisputable
that both proceedings are included in the civil procedure. At the same time we can
not make such a certain conclusion about cases that are solved in the administrative
procedure order. It is seen that the problem of guarantee following of the right to
a fair trial can be raised during dispute hearing of person or corporate entity with
subject of power authority about his decision challenge, actions or inaction, except
tax ones; disputes about taking citizens to public service, its servicing itself, public
service firing; person and corporate entity disputes with public information officer
about his decisions challenge, actions and inactions in part of access to public
information; disputes about property taking away or enforced alienation of property
for social needs or by motives of social necessity; disputes of person or corporate
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entity about decisions challenge, action or inaction of client in legal relations that
appeared on the base of law of Ukraine “About peculiarities of purchasing of goods,
works and services for providing the defense needs” (point 1, 2, 7, 8, 11, part. 1
art. 19 KAP) as the proceeding consequences can directly influence the private rights
and obligations of person and corporate entity.

As a result, despite the existence of three procedural codes in Ukraine which,
despite the effort of procedural regimes unification differently regulate separate
aspects of cases proceeding and solving which are related to jurisdiction of general,
economic and administrative courts, civil, economic and administrative proceedings
should be included to a single civil procedure and, accordingly, be carried out in
compliance with the right of fair trial

Fair trial basic regulations. Tt is well known that Court using the autonomous
clarification of art.6 (1) ECHR, gradually formulated the complex of guarantees that
provide the right of fair trial that can be defined as the fundamental principles of fair
trial. With this despite the fact that their list is quite established their substantive
content is constantly “enriched” because in the Court proceedings and hearings there
appear new aspects of already formed requirements and consequently new additional
requirements are formed. In this connection in measures of this work we consider it
necessary to mark only in general features the basic components that should be fol-
lowed by all subjects of civil procedure as without them the model characterization
would not be complete [34, 107—-110].

Firstly, the access to jurisdictional and enforcement bodies should not be bur-
dened by excessive legal or economic obstacles. It is applicable in case where legal
restrictions of the right of court protection (certain categories of cases excluding
from judicial jurisdiction, certain circle of people restriction to appeal to court
directly, etc) are made with strict following proportionality principle. The person
should have not only the right to start the court proceeding and the right of taking
court dispute “settlement”. The size of court costs that are paid by appealing to
court should be reasonable, i.e. more or less correlating the right that is protected,
or there should exist and effectively apply the procedural mechanisms of gravity of
payment “relief”. Besides, the government should provide the legal aid to person,
who needs it, including free aid if the representative participation in case is obliga-
tory, or foresee the claimant the other ways of real ensuring the right of his dispute
solving in court order.

Secondly, the case hearing should occur in compliance with due (fair) judicial
process. It provides, first of all, that person can be properly informed about time
and place of case hearing and the person can be given the opportunity to take part
in court hearing. With this court can take into consideration only the evidences
received legally and due to civil case hearing should take motivated court decision.
The case hearing should occur with following such principles as adversarial and
parties’ procedural equity. Legislator and other bodies of State power should
not interfere in hearing process, even in the way of releasing one party from its
obligations fulfillment or civil liability without other party agreement. Besides,
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the principle of legal certainty should be followed according to which the court
decisions, that gained legal strength are out of question and should be done in order
stated current national legislation.

Thirdly, the hearing should be public that means the court hearings should be
conducted in open regime where not only parties and their representatives but all
willing are allowed. It will be the following if it occurs orally then parties change
oral judgments, remarks, give oral explanations about reasons of their appealing for
protection of their violated, unrecognized or disputable rights, freedoms or interests.
Court decision should always be pronounced publicly. With it the same validity has
the variant of whole written court decision handing to court registry where every-
body can review it or its placement in Internet.

Fourthly, there should be reasonable time of trial that starts from the moment
of appealing to court though as it was mentioned it can be counted earlier and
ends with court judgment enforcement. Such term evaluation is made considering:
complexity of the matter, complainant behavior, government authorities behavior,
complainant importance of question that is in court proceeding and special state of
person.

Fifthly, the jurisdictional body should be independent, unbiased and established
by law. The last one demands to be consolidated within the national legislation
the basis for such subject existence which can not go out of his competence mea-
sures during the case hearing and decision taking, i.e. should act in measures of
subject-matter, subjective, instance and territorial jurisdiction. Besides, this body
membership should be assigned in accordance to the established order.

Sixthly, enforcement of decisions of jurisdictional bodies should be carried out
without undue delays.

Conclusions. Civil procedure is considered to be the order for resolving civil
cases according to the fundamental principles of fair trial, which is taken by courts
in civil, economic and in certain occasions, administrative proceedings as well as,
jurisdictional bodies and execution of court decisions by bailiffs and other authorities
which make an execution of court judgments and decision of other authorities.
This order is internally structured and cover both disputable and “conditionally”
disputable proceedings, law-enforcement procedures, as well as stages of logical and
functional character.
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IIpaBo Ha crnpaBeIMBHIi CYZOBHIi PO3IJISA Ta Cy4acHa MO/I€JIb IMBIILHOTO MPOIECY

3pobaeno cnpoby eidcmynumu 6i0 ycmanenozo nioxody w000 Xapaxmepucmuky CyuacHoi mooeiui
UUBIILHOZ0 MPOYeECY CYMo 3 MOUKU 30PY 3MAZALLHUX 3Acad ma 3anposadumu HOBUL, 6 OCHOBY SKOZO
nokaadeni eumozu n. 1 cm. 6 Koneenyii npo saxucm npag mo0unu ma 0CHOBONOLOICHUX 80000 i pillleHHs.
€sponeticvkozo cydy 3 npas JOOUHU W00 3MICIY Ma cepu NOWUPEHHs NPAsa HA cNPasedIusuil cyoo-
euil poseasd. Hasedene 003601u10 nposecmu KoMmniexcue 00CILONCeHHs Ma NPOAHAIIZYEAMU THCIUMY -
yitini, cmpyxkmypHo-QYHKYIOHAIbHI, npedmemui ma npouedypHi 0co6IUB0CmE MAKoi MOOeJ.

Tnemumyuitino yueiavHULL NPOUEC MAE BKAI0UAMU K OAbHicmy Cydis, 6e3nocepedino inmezposa-
HUX Y cydosy cucmemy Ykpainu, max i iHWux 10pucOUKUtIHUX OPeanie, a MAaKoxc OP2anie NPUMYco8ozo
suxonanus. Jlanuil nopsi0ox eHymMpiuHb0 CMPYKMYpPOBAHULL MA OXONJIE K CHIPHI, MAK i <YMOBHO>
cnipni nposadiceris ma nPaso3acmocosii npoueoypu, a makoic cmaoii 102iunozo ma QyHKUionaib-
Hoeo xapaxmepy. IIpu upomy, Hessaxcarwuu Ha HaseHicMb 6 YKpaini mpvox npoyecyarvHux Kooexcis,
UuBiIvIHe, 20CNO0apPCHKe Ma AOMIHICMPAMUGHE CYOOUUHCINEO MAIOMb GKIIOUAMUCE 00 CKAAOY EOUN020
UUBLILIO020 NPoUecy i, 6I0N06I0HO, 30ICHIOBAMUCS 3 OOMPUMAHHAM OCHOBONOJLONCHUX 3ACA0 CNpaseo-
16020 posensidy. Ocmanni nepedbauaromy, no-nepuie, wo docmyn 00 WPUCOUKYILIHUX Opeanie ma oped-
Hi8 NPUMYCOB8020 BUKOHAHHS He NOBUHEH OOMSINCYBAMUCS HAOMIDHUMU TOPUOUMHUMU MA eKOHOMIYHUMU
nepewxodamu. Ilo-Opyee, posensio cnpas mae 6idbysamucs 3 QOMPUMAHHIM HALeHHOT (cnpasedusor)
cydoeoi npoyedypu. Ilo-mpeme, ein nosunen 6ymu nybiiunum. Ilo-uemeepme, maromo OMPUMYBAMUCSL
PO3YMHI cmpoKU Po3ensidy ma euxonanust. [lo-n’sme, 1opucouxuyitinuil opzan nosuHer Gymu He3aIeHcCHUM,
Heynepeoscenum i ecmanosieHum 3axonom. Ilo-wocme, suxonamnms pitenv WPUCOUKUITIHUX OP2aAHi8 MAE
3diticniosamucst 6€3 HAOMIPHUX 3601IKAHD.

Sk nacaiook, nio yuSLIGHUM NPOUECOM 3ANPONOHOBANHO PO3YMIMU NOPAOOK PO32AA0Y MA GUPIULEHHS
UUBLILHUX CNPAG 3 OMPUMANHHAM OCHOBONOLONCHUX 3ACA0 CNPABEONUB020 CYO006020 PO32NA0Y, U 301lic-
HIOEMBCSL CYOAMU 8 NOPSIOKY YUBLILHOZ0, 20CN00APCHKO20 MA, 34 NEGHUMIU SUHSMKAMU, AOMIHICMpamue-
HO20 CYOOUUHCMBA, OPUCOUKYILIHUMU OP2AHAMU, 4 MAKONC BUKOHAHHS CYOOBUX DilleHb opeanamu md
ocobamu, w0 30HICHIOIMY NPUMYCOBE BUKOHAHHS CYO0BUX DillleHb Ma Pillerb THULUX 0p2aHie.

KmouoBi croBa: Mojiesib IIMBIJIBHOTO TIPOIECY; «CY/» Ta <IIpaBo Ha cyia» B npaxruii €CILI;
MIPOBAJIKEHHST IIMBIJILHOTO TIPOIECY Ta IIPABO3ACTOCOBHI MPOIEAYPH; IMBIIbHI TpaBa Ta 0OOB A3KHY;
OCHOBOIIOJIOKHI 3aCa/I1 CIIPABE/IIIMBOTO CY/I0BOTO PO3IJISILY.
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BMKOHAHHSA CYAOBUX PILLIEHb Y KOHTEKCTI INPABA
HA CITPABEAAUBUN CY AOBUU PO3TASIA

Jocridaceno suxonanns cyoosux piulenv y KOHMeKcmi npasa na cnpaseonrusuil cyoosull posenso,
zapanmosanozo n. 1 cm. 6 E€KIII. Ocobausa ysaza npudirena anarisy ninomuozo piwenns <Yuriy
Nikolaevich Tvanov v. Ukraines ma piwenns «Burmych v. Ukraines, ¢ sxux €CIIJI susnac icuysanns na
PisHi HAUIOHAILI0Z0 NPABONOPSOKY CUCMEMHOL NPOOIeMU HEGUKOHANHS CYOOBUX DilLelb, OOPICHUKOM
3a saxumu € depycasa abo depicasni nionpuemcmsa. Y cmammi 00CMoIOEMbCs NO3UYIS, 6i0N06I0HO 00
Kol nauionamwne 3axonodascmeo Yipainu nompebye nooamvuux 3min 0as 3a0e3neueris GUKOHAHMS
CBOIX MINCHAPOOHUX 30006’3AMHb, AKUMU MAE CMAMU B6€0CHH HA HAUIOHALLHOMY DIBHI KOMNICKCHOZO
ehexmuenozo 3acoby NPasosozo 3axucmy npasa Ha cyoosuil Po3ziisid ma GUKOHAHNS CYO06020 PiuleniLs
6 PO3yMHULL cMPOK 8i0nosiono do eumoz cm. 13 EKILI

Kmio4oBi cioBa: IpaBo Ha CIpaBeJINBUI CY/IOBUI PO3TJISi; BAKOHAHHS CYJOBUX PillleHb; BUKO-
HaBYe MPOBA/IKEHHS]; PO3YMHI CTPOKH CYZ0BOTO POBTJISIY; eeKTUBHI 3ac00U TIPABOBOTO 3aXHCTY.

Ilyeuna T. A., xanangaT IOPUINYECKUX HAYK, aCCUCTEHT Kadeapbl TPaKIaHCKOTO IIPOIlecca,
Harmonanpuenii topuandeckuii yHuBepcuteT nMenn Spociaasa Myzaporo, Ykpanna, T. XapbKOB.
e-mail : tsuvinat@gmail.com ; ORCID 0000-0002-5351-1475

Hcnonnenne cyneOHbIX pemleHMii B KOHTEKCTE MpaBa Ha CcHpaBeJiMBOe CyaeOHOe
pasbéupaTeabCcTBO

Cmamwsi nocesuena uccie008anuio UCNOIHeHUs. CYOeOHbIX peuenuil 6 KoHmexcme npasa na cnpa-
sedausoe cydebioe pasbupamenvcmso, zapanmuposanioe n. 1 cm. 6 EKITY. Ocobennoe snumanue yoe-
Jemcs. ananusy nunomnozo pewenus <Yuriy Nikolaevich Tvanov v. Ukraines u pewenus <«Burmych
v. Ukraines, 6 xomopvix ECIIY xoncmamupyem nanudue na yposHe HAUUOHATILHO20 NPABONOPAOKA
CUCMeMHOT NPOOIEMbL HEUCROTHENUS CYOeOHbIX peuenuil, DOIICHUKOM N0 KOMOPbIM S6AAeMCsL 20¢cydap-
cmeo aubo zocyoapcmeenivie npednpusmus. B cmamve 060cnosvieaemes no3uyus, coziacho Komopou
HAYUOHATBIHOE 3AKOHOOAMENbCME0 YKpauivl nyncoaemcst 6 OaIbHeUuUxX USMeHeHUsx 0N 00ecneueniis
UCTOTHEHUSL CBOUX MENCOYHAPOOHBIX 00S3AMENLCMEB, 8 UACTIHOCTIL, UYEACO0OPAZHIM ACAAEMCSL B8e0eHUe
HA HAYUOHATLHOM YPOBHE KOMNIEKCHO20 d(PDeKmusrozo cpedcmea npasosoii 3auumnl npasa Ha cnpa-
sednusoe cyoebroe pasdupamenbemeo U UCNOIHenus cyoebnozo pewenus 6 PasymMuvlii CPoK CoziacHo
cm. 13 EKIIY.
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Kirouesblie cioBa: 11paBo Ha crpaBeinBoe cyaedHoe pasbupaTeibCTBO; UCIIOIHEHUE CyIeGHBIX
PpeleHuil; UCIIOMHUTENBHOE TPOU3BOJICTBO; Pa3yMHbIE CPOKH CYZeOHOTO pa3duparesnbeTsa; ahderTuB-
HbIE CPE/ICTBA 3AIUTBL

Iocmanosxa npoonemu. Koncruryiiitna pechopma y cepi nmpaBocyiist B Ykpa-
iHI MaJjia CBOIM HACJIZIKOM He JIMIIe 3MiHYy CUCTEMHU CYJOYCTPOIO Ta OHOBJIEHHS
MPOIECYaJbHOTO 3aKOHO/IABCTBA, OJIHAK TOPKHYJACS 1 Takoi CyMixKHOI chepH, sK
BUKOHAHHSI CY/IOBHX DillleHb Ta pilneHb iHmmx opra#is. [lepemxycim 3Beprae Ha cebe
yBary KOHCTHUTYIlililHe TapaHTyBaHHS BUMOTHW BUKOHAHHS CY/IOBUX PIillleHb, a/iKe
BigmoBiHO 10 1. 129! KoncTurytii Ykpainu cymoBe pillleHHsI BUSHAETHCST 0O0B’s13-
KOBHUM /0 BUKOHaHHsI. /[eprkaBa 3a0e3riedye BUKOHAHHSI CY/[OBOTO PIillleHHs Y BU3HA-
YEHOMY 3aKOHOM TOPsA/IKY. KOHTPOJIb 32 BUKOHAHHSM CY/IOBOTO PillleHHS 3/1HCHIOE
cyn. 3a3HavyeHi KOHCTUTYITIHI MOJOKEHHS 3HAXOIATh CBOE Bif/I3epPKaJE€HHS i Ha
PiBHI Tayy3eBOTO 3aKOHO/IaBCTBA. Tak, 3rijHo 3i cT. 18 [{MBiaBEHOTO TIPOTIECYATEHOTO
KOZeKCY YKpaiHu CyAoBi pillleHHs, 1[0 HaOpaau 3aKOHHOI CUJIM, 000B’I3KOBI /s
BCIX OPraHiB JIep;KaBHOI BJIJIU i OPraHiB MiCIIEBOTO CaMOBPSILyBaHHS, Ti/IITPUEMCTB,
yCTaHOB, OpraHisailiil, ocaoBUX uu CJIy:KO00BMX 0Ci0O Ta rpoMajsgH i MiAIAraoTh
BUKOHAHHIO Ha BCiii TepuTOpil YKpainu, a y BUNIAJIKAX, BCTAHOBJICHUX MiKHAPOJIHUMU
JIOTOBOPaMHU, 3rojia Ha 060B’SI3KOBICTh AKMX HajaHa Bepxoshoio Pamoro Ykpainu, —
i 3a ii Mmesxamu. HeBUKOHAHHS CyZI0OBOTO PIlllEHHS € TTi/ICTaBOIO /IS Bi/IMOBIIa/IbHOCTI,
BCTAHOBJIEHOI 3aKOHOM. Hapenri, oqHO4acHO i3 TPUHHATTAM 3MiH 710 KoHCTHTYIII1
Vkpainu OyJi0 yXBaJeHO JiBa 3aKOHH, sIKi Oe3110CepeIHbO CTOCYIOThCS PEryIioBaHHS
IHCTUTYTY IIPUMYCOBOTO BUKOHAHHSI CyJIOBUX pillieHb: «IIpo opranu ta oci6, siki 3iii-
CHIOIOTh ITPUMYCOBE BUKOHAHHA CYZ0OBUX PillleHb 1 pillleHb iHITUX opraniB» Tta «IIpo
BUKOHABYE MTPOBAKEHHST», 10 BiZIOMBAIOTH HOBI OpraHisaliitHo-QyHKIIOHAIbHI Ta
IIPOLIEYPHI 3aca/ii PeryJIIOBaHHS 3a3HAUYEHOTO CErMEeHTY IOPUINYHOI TIPAKTUKH.

bBesnepeuno, npioputeTHUM HANPSIMKOM KOHCTUTYIIHHOI pedopmu y cdepi
npaBocyd Ta pepopMyBaHHS chepr CyIOUMHCTBA i CYMIXKHUX IHCTUTYTIB B YKpa-
iHI BBA)KAETHCS TApPMOHI3aIlisl HAI[IOHAJTBHOTO 3aKOHOJABCTBA /10 EBPONENCHKUX
CTaH/IAPTIB CIIPABE/IJIMBOTO Cy/IOUMHCTBA. KiltouoBUM 3 11i€l Touku 30py € 1. 1 cT. 6
KoHBeHIIi1 po 3aXKCT MpaB JIOANHE Ta OCHOBOIOJIOKHUX cBoOox (Hamam — EKILT),
BIZIMTOBITHO /10 SIKOTO KOKEH MA€ MPaBO Ha CIIPABEJIUBHIL i yOJIIYHUI PO3TIISI HOTO
CIIPaBU YIIPOJIOBK PO3YMHOTO CTPOKY HE3aJIEKHUM 1 GE3CTOPOHHIM Cy/I0M, BCTAHOB-
JIEHUM 3aKOHOM, SIKUH BUPILIMTH CIIp II0Z0 WOro mpaB Ta 0O0B’A3KIB LUBIILHOIO
xapakTepy. BrkazaHe 110JI0;KeHHST OTPUMAJIO Ha3BY «IIPAaBO HA CIIPABEIMBUNA CYZIOBUI
pO3TJIsA> K HEBif'€MHE TTPaBO JIOAWHU, IO OPTaHIYHO MOB’S3aHe i3 MiKHAPOJI-
HO-TIPABOBUM IIPUHITATIOM BEPXOBEHCTBA IMpaBa Ta € Horo yactuHoio. Hesix eMHo10
CKJIaJIOBOIO TIpaBa Ha CHPABEJIMBUI CYJOBHIA PO3TJIsi, 10 Oysia BUBEIEHA Y MPaK-
tutli €pporeiicbkoro cyy 3 mpaB Jroauan (Hazami — €CILJT) 3 muranb 3acTocyBanHs
Ta TJyMayeHHs 3a3HA4eHOl CTaTTi, € BUMOra 00OB’I3KOBOCTI BUKOHAHHS CYZOBUX
pitiieHb, TOOTO TapaHTist X TPUMYCOBOTO BUKOHAHHSI.

3maBasocst 0, CyIiJibHe YIOCKOHAJIEHHST 3aKOHO/IABCTBA, CIIPSIMOBAHE Ha MpUBe-
JIeHHS HaIlOHAJbHUX CTAH/AAPTIB MPOIeCyaJbHOTO 3aKOHO/IAaBCTBA Y BiJITIOBIIHICTD
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JI0 MIDKHAPOAHKMX CTaHAAPTIB, Mo O 3HAYHO MiABUIUTH e(DeKTUBHICTh BUKOHABYOTO
MPOBA/IKEHHS, TTPOTE CTATUCTUYHI /laHi CBifluaTh PO HASIBHICTH CUCTEMHUX I1PO-
6siem y 1iit cepi. Tak, y 2016 p. Ykpaina mocisa mepiie miciie 3a KiJTbKiCTIO CKapr,
noganux g0 €CILJI, mo ckmamm 22,8 % Bix 3arajabHOI KiJIBKOCTI CKapr, MOAAHUX 10
€CILJI, a Takox yerBepre Mmictte (micas Pociiicbkoi Denepartii, Typii Ta Pymynii)
3a KIJIbKICTIO yXBaJIeHUX MPOTHU Hel piterb (73 pilieHts, 110 cTaHOBUTD 7,35 % Bijl
ycix yxBanenux y 2016 p. pimenn) [20, c. 3—4]. Cranom na 31.10.2017 p. nporu
Vkpainu 6ysno nogano 6950 ckapr, mo cranosuth 10,8 % Bix ycix momaHux ckapr 10
C€CILJI [17]. 3aranom 3a Bech niepion aii €KIIJT o 2017 p. mporu Yrpainu €CILI
6y0 posrisiayTo 67101 ckapr [16, c. 5], mpunaiimui 29000 3 IKUX CTOCYBAJINCS caMe
CUCTEMHUX He0JIIKIB y cepi BUKOHAHHST CYy/I0BUX pillieHb [, § 44].

Axmyanvruicme memu. 1lle y 2009 p. €ECILJI yxBasuB miioTHE pillleHHS Y CIIPaBi
«Yuriy Nikolaevich Tvanov v. Ukraines, ie HeBUKOHAHHS CYIOBUX PillleHb BU3HABAJIOCS
CHCTEMHOIO ITPOOJIEMOIO HAIIOHAIBHOTO TIPABOMOPSIIKY Ta OyJIM HaJaHi peKOMeH/allii
IIO/I0 3aMPOBA/KEHHsT e(DeKTUBHUX 3ac00iB TIPABOBOTO 3aXMCTY MpaBa Ha PO3TJIS
CIIpaB Ta BUKOHAHHS CY/IOBUX pillleHb B PO3yMHUII cTpoK. HesBaskaioun Ha BkasaHe
pittenng €CIIJI ta TpuBanuii yac, MO MUHYB TICS MOTO YXBaJeHHs, B YKPaiHi i 10ci
He BBEJICHO BIITIOBIIHMX MEXaHi3MiB 3aXMCTy 3a3HAYEHOTO TIpaBa. Take 3BOJIIKAHHS Ta
HeCKiHYeHHa KiJIbKiCTb aHAJIOTIYHUX CKapr, TIOJJAaHUX BKe TICJsl MJIOTHOTO PillleHHS,
amycmsm €CILJI BxUTH KapAWHAIBHUX 3aXO0/1iB, HACIIKOM YOTO CTAJ0 yXBAJIEHHS
pirtersst y crpasi «Burmych and Others v. Ukraines, Mo € yHiKaIbHIM, /iK€ B HHOMY
€CILJI 3MiHUB CBOIO MPAKTUKY Ta BIiepiie 6e3 M0CTiPKeHHsT (haKTHYHUX 0OCTaBUH
MIPUEHAB JI0 T IThOX CKapr 3asBHUKIB 11ie 12143 crapru o0 mopyIeHHs HaiMipHOI
TPUBAJIOCTI HEBUKOHAHHS CYZOBUX PillleHb, BU3HABIIN 1X YaCTHUHOIO TIOTIEPEIHHOTO
MJIOTHOTO PIillIeHHs Ta TepeIaBIy 3a3HavyeHi crpasu 10 Komitety Minictpis Pamn
€sponu (Hagani — KMPE) nns orpuManis 3assBHUKAMU CITPaBEJINBOI caTuChaKILii.

Bumesasnauene cBifuuTh IPO Te, MO0 (GAKTUUYHO 3AiMCHEHI JIMIIE YacTKOBI
KPOKM Ha HIJAXY /10 TapMOHI3allil HAI[iOHAJIbHOTO 3aKOHO/IABCTBA 13 MIXKHAPOJHUMU
cTaHzapTaMu y 1iid cepi 3 MeToro 3abe3redeHHst KOKHOMY IIpaBa Ha CIpaBe/InBUil
CY/IOBUI PO3TJIsil, 1 BITYM3HSHE 3aKOHOJABCTBO MOTpeOy€e Mopaibiux 3Mid. [lumu
obcTaBrHaAMK OOTPYHTOBYETHCS aKTYaIbHICTh AOCIKEHHS pechOPMU BUKOHABYOTO
MIPOBA/KEHHS B YKpaiHi caMe 4yepe3 MPU3MY IpaBa Ha CIPaBEIJUBUU CYy/IOBUI
poariis, mo 3akpimsede y n. 1 cr. 6 €KILJI, Ta noganpiioi iioro intepuperarii
y npakruii €CIJIL

Ananiz ocmannix docaioxicens i nyonikayii. IIuTanHo TOCTIKEHHST BUKOHAB-
YOTO MPOBA/KEHHS SIK YACTUHM CYZIOBOTO PO3TJISLY Ta HOTO CTAaHAAPTIB B KOHTEKCTI
n. 1 cr. 6 €EKILJI Oysu npucBsideHi mpaiti BITYN3HSHUX Ta 3apyOi’KHUX BUEHUX, HA
0CcobJIMBY yBary cepel sikux 3acayroByiors pobotu B. B. Komaposa (V. V. Komarov),
M. Kyimkepa (M. Kuijer), H. 0. Cakapu (N. Yu. Sakara), JI. I. Tamana (L. H. Talan),
A. Vsemaua (A. Uzelac), C. O. dxumuyk (S. O. Yakymchuk) ra in. ITopsa 3 mum,
3a3HaueHa mpobieMaTrka HahyBa€ HOBOI aKTYAJIbHOCTI 3 OTJISIY HA OCTaHHIO MPaK-
tuky €CILJI momo YkpaiHu 3 OKpecJeHOro MUTaHHS, 1[0 e He OyJa MpeaMeToM
HAyKOBOTO JIOCJi/IZKEHHS.
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Buxnao ocnosnozo mamepiany. BukoHaHHS CYIOBOTO PillleHHS SIK €JI€MEHT
paBa Ha CIPaBeTMBUIT Cy/IOBUN PO3TJIS/] TEKCTYATIbHO He Tiepenbadene y 1. 1 ¢T. 6
C€KIIJI, mpore 3aBAsIKKA €BOJIONIMHOMY TJIyMaueHHIO 3a3HAYEHOI CTATTi y MPAKTHUIL
€CIIJI 3 yacom 1ovajo BU3HABATHUCS HEBiJ €MHOIO rapaHTi€lo 1[bOTo mpasa. Brepiie
3a3HavyeHe T0JI0KEHHs 3HAMIIIO CBOE OOIPYHTYBaHHs y pilieHti y cupasi «Hornsby
0. Greeces, B axitt €CILJI 3ayBaskuB, 110 BiJIMOBIIHO 710 HOTO yCTAJIeHOI TIPeTle/IenT-
noi npaktuku 1. 1 ct. 6 €KIIJI rapanTye KoXHOMy MpaBO Ha 3BEPHEHHS 0 CYAY
abo apbiTpaKy 3 MO30BOM MO0 HOTO IUBLIBHUX MIPaB Ta 000B’A3KiB. TakiM 4HHOM,
3a3HayeHa CTATTs IIPOTOJIOIIYE «IIPABO Ha CYy/l», OJIHUM 3 ACIIEKTIB SKOIO € IIPaBoO
Ha JIOCTYII IO Cyy, TOOTO TIPaBO Ha MOPYIIEHHS TIEPEl CYI0M MTPOBA/KEHHS OO
[UBLIBHO-TTPaBOBUX TMTaHb. OHaK 1 paBo OyJio 6 i1030pHUM, SIKIO 6 MpaBoBa
cucTeMa JIepKaBy JI03BOJISIIA, 06 OCTaTOuHe Ta 0OOB’SI3KOBE PIllleHHST CY/Ly 3aJii-
IIaI0Cs HEBUKOHAHUM Ha MIKOJY OfHiif 3i cropin. CkaagHo cobi ysaBuTH, mo0 cT. 6
CEKIJI, noksmamHo onucyOYn TpoIecyaabHi TapaHTii, dKi HAJlal0ThCSI CTOPOHAM
y CIIOpi, — CIIpaBeJINBUM, TyOMIYHUI Ta MBUAKUAN PO3IJIST — BOAHOYAC 3aJIUIINIIA
6 BUKOHAHHS CyJIOBUX pilteHb 6e3 3axucty. Tinymauenns cr. 6 €EKILJI sk takoi, 1mo
MpUCBIYE€HA BUKJIOYHO TIPABy Ha JIOCTYI /IO CyIy Ta TPOBEJIEHHIO CIIPABEJINBOTO
CYZIOBOTO POBTJISILY, MOIJIO 6 MPU3BECTH A0 HACIAKIB, HECYMICHUX 3 MPUHIIMIIOM
BEPXOBEHCTBA IpaBa, 000B’SI30K JoTpuMyBatucs sikoro Bucoki /{orosipai Ctoponn
B3sin Ha cebe, parudikysasinmu €KILJI. Bukonanus pirenb, yXBajeHUX Oy/Ib-sIKIM
CYJIOM, CJIiJI PO3TJISI/IATU SIK HEBIJl EMHY YaCTUHY «CYJIOBOTO PO3TJISILY» JJIs Tijei
ct. 6 €KIIJI [10, § 40].

Bapto 3asnaunty, 1o npaktuka €CILJ momo mpobieMaTHK BUKOHAHHS CY/I0-
BUX pimntenb y KoHTekceti 1. 1 ¢t. 6 EKILJI € moBosi unceabHOIO i 103BOJISE TTPOCTE-
JKUTH IMAHEHTHI 3B’I3KM MiK BUMOTOI0 000B’SI3KOBOTO BUKOHAHHSI CYOBUX PillleHb
Ta IHIIMMU TapaHTIsIMU MpaBa Ha clpaBeAiuBuil cygoBuil posriusia. Tak, €CILJI
3a3Hayae, Mo edeKTUBHUI OCTYIl 10 CY[y BKJIOYA€E TAKOXK IIPAaBO HA BUKOHAHHS
CYIOBUX pillleHb 0e3 HeHaJeKHUX 3aTpuMoK. Y cupasi «Immobiliare Saffi v. Italy»
€CIIJI BusHaB HEBUKOHAHHS MPOTITOM OJIUMHAAISATU POKIB CYIOBOTO pillleHHS
HaIIOHAJIBHOTO CYIy TPO PO3ipBAHHS JOTOBOPY OPEHIN Ta BUCEJICHHS OpeHAaps
MOPYIIEHHSIM He JIUIe BUMOTH PO3YMHOCTI CTPOKIB Cy/ZIOBOTO PO3TJISY, a i TIpaBa
Ha jpoctyn no cyay [11, § 66].

[Tozastk BUKOHABYE ITPOBA/PKEHHST CTAHOBUTH COOOI0 YaCTHHY CYOBOTO PO3TJISILLY,
€CILJI BBaxkae, 1110 1MpaBO HA CYy/l 3aXHUIIA€ He JIUIIE TOCTYI /10 CY/y MepIIoi iHCTaH-
il i amejasIifiHuX CYAiB /sl BU3HAYEHHS IUBIJIBHUX MpaB Ta 0O0B’sI3KiB, OJHAK
i 3aXMCT mpaBa Ha JIOCTYI /10 BUKOHABYOTO MPOBA/KEHHS, 110 € TIPABOM Ha iHiIlif0-
BaHHsI BUKOHABYOTO MPoBajKeHHs [2, § 56]. Hanpukmaz, y cBoiit mpaktuii €CILJT
3ayBaXye€, 10 HAIMIPHUI PO3MIpP CYZIOBUX BUTPAT MOKE CTAHOBHUTU COOOIO TTOPY-
IMEeHHd TpaBa Ha JIOCTYT JI0 cyay. AHQJIOTIUHUN ITi/IXi/l 32CTOCOBYETHCS 1 10 BUKO-
HABYOTO MPOoBajKeHHs. Y crpasi «Apostol v. Georgia» €CILJI Bu3HaB MOpYIIEHHS
npaBa Ha JOCTYII JI0 Cy/y 4Yepe3 Te, [0 Ha cTAryBada OyJo MOKJIAJEHO 000B’SI30K
CIJIATUTY HA/IMIPHO BEJIMKWI PO3MIiP aBAHCOBOTO BHECKY BUKOHABUOTO TPOBA/IKEHHS.
¥ 3aznaueniit cipasi €CILJI 3a3HauMB, 1110 MTepeKIABINN HA CTSATYBava Bi/IITOBIIAIb-
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HicTb 3a (piHaHCOBe 3abe31eyeHHsT OpraHisallii BUKOHABYOrO IIPOBA/KEHHS, AepKaBa
HaMarajacst YHUKHYTH CBOTO TIO3UTHBHOTO 0OOB’SI3KY 1010 epeKTUBHOI OpraHisartii
CHCTEMU BUKOHABUYOTO TTPOBA/IZKEHHS SIK 3 TIPABOBOI, TaK i 3 MPAKTUYHOI TOUKHU 30DY.
Bumora nmep;kaBHUX OpraHiB 3 BAKOHAHHS CY/IOBUX PIillleHb /10 CTATYBaYa aBaHCYBaTH
noTepe/iHi BUTPATH BUKOHABUOTO ITPOBA/KEHHS Y MOEIHAHHI 13 HEXTYBaHHAM 1OTO
(hiHAaHCOBMM CTAHOBMIIIEM IOKJIAJIa€ Ha HHOTO HAJAMIPHMII Tsrap Ta 1mo30aBisie oro
IpaBa Ha JIOCTYII JI0 CYY, OPYIIYIOUM caMy CyTh IIbOTO TipaBa [2, § 56—65]. OTxke,
BI/ICYTHICTD y 3aKOHI THYYKMX HOPM I0/10 e(heKTUBHOTO MEXaHi3My PO3CTPOUYCHHS,
BI/ICTPOYEHHS Ta 3BIIIBHEHHS BiJl CIJIATH aBaHCOBOTO BHECKY CTAHOBUTH COOOTO
3arpo3y 3 TOYKH 30pYy JOCTYITYy /10 cyay B KoHTeKcTi 1. 1 cT. 6 EKILJIL

[Mopsan i3 1um, HaitTicHimumit 38’130k y nipaktuili ECILJI mpocteskyeThest Mix
HEeOOXIHICTIO BUKOHAHHS CYJOBMX PillleHb Ta BUMOIOI0 PO3YMHOCTI CTPOKIB CYIO0-
BOTO PO3TJISAY Y IMUBLIBHUX clipaBax. Tak, y cupasi «Stadnyuk v. Ukraines> €CILJI
3a3HAYUB, 10 CYIOBUI PO3TJAL i BUKOHABYE TTPOBA/KEHHS € BiMOBITHO MEPIIOI0
i1 IPYTOIO CTAiSIMU OJTHOTO TIPOBA/KEHHS, IO MA€ 3/[IHCHIOBATHCS 3 OTPUMAHHIM
PO3YMHUX CTPOKIB cyZIoBoTO po3risany [18, ¢. 21]. BianosigHo 10 ycTaneHoi mpax-
tiukn €CILJT 3akinueHHst mepebiry po3yMHOTO CTPOKY CYAOBOTO PO3TJISIAY 3aBKAN
MTOB’I3YETHCA 13 YXBAJEHHSIM OCTATOYHOTO PIllIEHHS y CIPaBi Ta HOTO BUKOHAHHIM
[7, § 35]. Bapro 3ayBaxuTu, 1o 3a cratuctuunumu ganumu €CILJT 3a Bech nepiof
ftoro mistrbHOCTI Gistbiite 40 % KOHCTATOBAaHUX HUM TIOPYIIEHb CTOCYBaIUCs came 1. 1
ct. 6 €KILJI, 30kpema tozo crpasemauBocti (17,35 %) ab6o tpusamocti (21,34 %)
npoBajpkeHnd [/lus.: 16, c. 3—6].

Y cnpasax, 1110 crocyBasmcs MOPYIIEHHS PO3YMHUX CTPOKIB BUKOHAHHS CY/I0BUX
pimens y muBiapHux crpasax, ECILJT 6yau chopmyboBaHi OCHOBHI CTaHIApPTH,
1[0 MaIOTh 3aCTOCOBYBATHCSI Y BUKOHABUOMY ITPOBA/)KEHHI HA PiBHI HaIliOHAJbHUX
3aK0HO/ABCTB Jiep:kaB-yuacHuilb CKILJI. 3okpema, 3a3HavaeThCs, 110 BUKOHABYE
MIPOBAJ/KEHHST 32 CBOEK MPHUPOI0I0 Ma€ BisOyBatucst omepatusHo [6, § 23], itoro
TPUBAJIICTD, SIK i TPUBAJICTD BJIACHE CYIOBOTO PO3TJISLY, Ma€ OYTH OIliHEeHA, BUXO/STYN
3 06CTaBMH KOHKPETHOI CIIPaBH Ta 3 ypaxXyBaHHSM TaKUX KPUTEPIiB, sk: 1) ckia-
HICTh CIIpaBH, 2) MOBe/iHKA 3asABHUKA, 3) MOBeliHKA YIIOBHOBAKEHUX OPTaHiB,
4) BaKJMBICTH JIJIsI 3asiBHUKA MUATAHHS, 1[0 3HAXOAUTHCS Ha PO3TJsiai y cyai [15,
§110]. IIpu 11pboMy, OIIHIOIOYKM PO3YMHICTh CTPOKY BUKOHABUOTO ITPOBA/KEHHS,
€CILJI 6epe 10 yBarn BCTAaHOBJICHWIT HAIIIOHAJBHIM 3aKOHOZABCTBOM CTPOK BHKO-
HABYOTO TIPOBA/KEHHST, O/[HAK HOTO HEOTPUMAHHST aBTOMATHYHO He TSATHE 32 CO60I0
nopytenns 1. 1 cr. 6 EKILI [4, §67], amke 3aTpuMKa y BUKOHAHHI CYZIOBUX PillleHb
y TEBHUX BUIAJKaX MOKe OYTH BHUIIPaBjiaHa 3a HASIBHOCTI OCOOJMBUX OOCTaBWH.
Opnnak y 6y1b-IKOMY pasi Taka 3aTpUMKa He MOKe OYTH TaKoIo, [0 TIOPYIIYE CaMy
CyTHICTb 1poOTO TIpaBa [12, § 27].

€CILJI 3aBskaM HAroJoIy€e Ha 000B’SI3KY JiepsKaBu 3a06e31mednTi eHEeKTUBHICTD
BUKOHABYOTO TIpoBa/pKenHst. Tak, Ha aymky €CILJI, He3amexHO Bij TOTO, 4u € HOPIK-
HUK TIPUBATHOIO CTOPOHOIO UM JIeP;KaBHOIO YCTAHOBOIO, HA JIeP:KaBy MOKJIAAI0ThCS
000B’SI30K BKUTU BCIX HEOOXIAHUX 3aXOiB JJIi BUKOHAHHS CYZOBOIO PillleHHS, K
i 3abe3mednTy MpH MHOMY e(DeKTUBHY y4acTh ychoTo cBOrO amapaty [14, § 37], amxe

84 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2018. Bun. 141



Llysina T. A. BukoHaHHs cy0o8uXx pilleHb y KOHMeKcmi npasad Ha cnpasedusuli cy0osuli po32/iao

crcTeMa BUKOHAHHS CYIOBUX PIllleHb HAIIOHAJIBLHOTO Cyay Ma€ OyTu e(heKTUBHOIO
SIK 3 TIPaBOBOi, TaK i 3 MpaKkTHYHOI Toukn 30py [8, §84]. CBoe x 3aBaaHHSA HpHU
posrusizi 3asB €CILJI B6auae y 3’sicyBanHi TOro, un GyJIn 3aX0/H, BXKUTI HAI[IOHAJIb-
HUMM OpraHaMu, aJIeKBAaTHUMHU Ta JOCTATHIMM, OCKIJIbKH, KOJIM KOMIIETEHTHI OpraHu
3000B’s13aHi BXKMBATH 3aXO/IiB /IJIT BAKOHAHHSI CYZIOBOTO PIllIEHHS i He BUKOHYIOTh
11bOTO, 200 BUKOHYIOTH 1X HEHATIE)KHUM YMHOM, — IX IHEPTHICTh 3000B’I3y€ fepKaBU
B3STH BiamoBizambHicTh Ha cebe 3a 1. 1 ct. 6 €EKILI [9, § 44].

IIpoTe Bce sk Taku iCHY€ MeBHA BiMIHHICTH MijK BUTIAJKaMU, KOJU GOPKHUKOM
y BUKOHABYOMY TIPOBaJKEHHI € mpuBaTHa (DisnuHa 4¥ 0pugndHa 0coba, a TaKOK
CUTYaIisIMH, Jie GOPKHIKOM BUCTYIIAE JIepPrKaBa.

Y nepuomy BUIa/Ky SIKIIO Cy/I0Be PillleHHS, 1110 MiJISrae IpUMYyCOBOMY BUKO-
HaHHIO, yXBaJjieHe MPOTH MPUBATHOI CTOPOHU, JlepKaBa, 3a 3arajJibHUM IPABUJIOM,
He TIOBUHHA BIi/OBiaTH 3a OOpTH MpUBaTHUX 0Ci0, a ii 30008’ s13anHs 3a 1. 1 cT. 6
ta ct. 1 Ileprmoro nporokoay mo E€KIIJI € oOMekeHUMHE i TTOJISTAIOTh Y HalaHHI
HeOoOXiZIHOI ZI0IIOMOTH KPEAUTOPY IIPU BUKOHAHHI CyJ0OBUX PillleHb Ha 0T0 KOPUCTb,
30KpeMa y BUKOHABYOMY ITPOBA/KEHHI Ta mporeaypi 6aHkpyTtcrBa. [Ipore y neBHUX
BUTIAZKaX Oe3/isIbHICTh OPraHiB BUKOHABYOI CIyKOM MOsKe OYTH IiJICTABOIO JIJIst
Bi/IMMOBiTa/IbHOCTI JlepkaBu. Y Takomy pasi 3apaanusm €CILJI € 3’sacyBanus Toro,
it OyJId BXKWTI IePKaBHUMU OpPTaHaMU 3aXOJM aIeKBATHUMK Ta JOCTATHIMU Ta 41
JisLIM BOHU CTapaHHO, MO0 TOTIOMOITH KPEIUTOPY Y BUKOHAHHI CYZOBOTO PillleHHS
[14, § 38].

[Hmmmii migxiza Mae 3acTOCOBYBATHCS Y CIIpaBax, /e 0c0b6a OTPUMYE OCTATOYHE
cyzose piments nportu aepxkasu. Ha gymry €CIIJI, taka ocoba He MOBMHHA PO3IIO-
YMHATA BUKOHABYE TTPOBA/KEHHS 32 OKPEMOIO TTPOIIELyPOI0, HATOMICTh cama JlepsKaBa
Mae GyTu BYACHO TPOiH(GOPMOBAHOIO TIPO TaKe PIllIeHHS i TTOBMHHA MaTH MOSKJIU-
BICTb /1711 BKUTTS BCIX 3aXO/[iB HA WOTO BUKOHAHHS UM Iepefiadi HOro /0 iHIIOTO
KOMTIETEHTHOTO JIeP;KaBHOTO OpPrany, BiATOBIAIbHOTO 32 BUKOHAHHS. 3a3HaueHe Ma€e
0cobJIBe 3HAYEHHST Y pa3i, KOJIM 3 OrJISIIY Ha CKJIAAHICTh Ta MOKJIMBE HAKJIAJEHHS
IPOIIEyp BUKOHAHHS i TIPUMYCOBOTO BUKOHAHHSI, 3asIBHUK MOKe MaTh OOIPYyHTOBaHi
CYMHIBU TIOJI0 TOTO, SIKUIl OPTaH € BiAMOBIJaTbHUM 32 BUKOHAHHS YU TIPUMYCOBE
BUKOHAHHSI Cy/[0BOTO pilieHHst. BTiM, Biji T03MBava, 0308 SIKOT0 OYJI0 33/[0BOJIEHO,
MOKHA BUMaraTy BJKUTTSI IEBHUX MPOIIECYATbHIX 3aXO/IiB 331/ OTPUMaHHs 6Opry
3a PIilIeHHSM CY/Iy Miji 9ac H00POBIIBHOTO BUKOHAHHS PillleHHsI JepsKaBoto abo Mij
yac 3aCTOCYBaHHS MPUMYCOBUX 3axo/iB. Hampukiaza, opranu Biaajin MOKYTb BUMa-
raTH BiJ 3asIBHUKA JIOIATKOBUX JJOKYMEHTIB, 30KpeMa iH(hopMariio mpo OaHKiBChKUiT
PaxyHOK JlJIs1 BUKOHAHHS YM IIPUIIBU/IIIEHHS BUKOHAHHS Cy/10Boro pimenns. IIpote
BUMOTa JI0/IATKOBUX 3yCHUJIb BiJl CTATYBavya He TOBMHHA BUXOAUTH 32 MEKi TOTO, 1110
€ BUHATKOBO HEOOXiJHUM, Ta B JKOJHOMY BHIIQJIKy He 3BIJIBHSIE JepiKaBHI OpraHu
Bijt ix 060B’s13Ky BianosiaHo 10 €KIIJI BuacHO BKUTH 3aX0JIiB 3a BJIACHOIO iHIIIaTH-
BOIO Ha OCHOBI JIOCTYITHOI 1M iH(MOpMAIlii /I/IT BUKOHAHHS PIillleHHs TTPOTH JIePsKaBu
[1, §§ 21-22]. Buxomsunu i3 3a3uauenoro, €CILJI BBaxkae, 1mo tsrap 3abe3nedeHHst
BUKOHAHHS CY/IOBUX PillleHb ITPOTU JIeP>KaBU MOKJIAIAETHCS TIepeyciM Ha JiepsKaBHi
OpTaHu i TIOYMHAETHCS 3 AT, KOJIU PillleHHsT cTa€ 0O0B'I3KOBUM Ta TIi/IJIATa€ BUKO-
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HaHHto. [Ipy 1[bOMY CKJIQJIHICTh HAI[IOHATILHOT TIPOTIE/LlyPH BUKOHAHHST YU GIO/KETHOT
CHCTEMU JIEPKABU He MOXKe 3BIIbHUTH Bij 000B’s13Ky 3riano 3 €KIIJI rapantyBatu
KOJKHOMY TIPaBO OTPUMATH BUKOHAHHSI 00OB’SI3KOBOTO 1 TAKOTO, MIO IiIJISITAE TTPU-
MYCOBOMY BUKOHAHHIO, PIIlIEHHS CY/y TIPOTSITOM PO3YMHOTO CTPOKY. Takox sepskaBa
He MOXe MOCUJIATHUCS Ha BIJICYTHICTH KOINTIB UM 1HIIMX PECypPCiB SK MiCTaBy JJis
HEeBUIIATH GOPry, BCTAHOBJIEHOTO pileHHsaM cyay [4, § 70]. Anajoriunmii miaxiz
Ma€ 3aCTOCOBYBATUCA 1 [JI BUIAJKIB, KOIU HAETHCSA PO BUKOHAHHSA OCTATOYHUX
CyJIOBUX PillieHb, YXBAJIEHUX ITPOTHU OPTaHi3alliii, 0 He KOPUCTYIOTHCS «/I0OCTATHBOIO
IHCTUTYIIOHATBHOTO Ta OIepaIliitHo0 He3aJIeKHICTIO Bifl AepskaBuy» [14, § 39].

BaxnuBum 1715 po3yMiHHS IPUPON BUMOTHA HEYXUJIBHOTO BUKOHAHHS CYOBHIX
pitieHsb, 10 Haby M cTatycy octatounux, € poarisan €CIIJI 3aznauenol mpobiema-
TUKU B KOHTEKCTI iHINMNX KOHBeHIiHHuX mpas. Tak, Bianosinno a0 ct. 1 Ileprioro
nporokosry mo €KIIJI koxkna ¢izuuna abo opuanyaa ocoba Ma€e MPaBO MUPHO
BOJIOZITH CBOIM MaiiHOM. Y pimiensi y cnpasi «Burdov v. Russia» 3a3HadaeThes,
IO «BUMOTa» MOXe PO3yMITHCS K «MaiiHO» y ceHci cT. 1 [lepmoro mporokomny 1o
€KIIJI y Bumnajky, SKIoO J0CTATHHOIO MipOI0 BCTAHOBJIEHO, IO BOHA MOXKe OyTH
IOpUANYHO peastizoBana. ¥ 1iii criipasi €CIIJI BusHaB, 110 pilieHHst cyaiB 3abe3nevye
3asiBHUKA BUMOTaMH, SIKi MOXKYTb OyTH IOPUANYHO Peali3oBaHi, a He 3araJbHUM Ipa-
BOM Ha OTPUMAHHSI JIOTIOMOTH 3 OOKY JiepsKaBH. BilmOBiIHO, HEMOKJIUBICTD 3asIBHIKA
JIOMOI'THCSI BUKOHAHHSI BKa3aHMX CY/JOBUX pillleHb € MOPYIIEHHSIM Horo 1pasa Ha
[OBary BJIACHOCTI, SIK BOHO BUKJIajleHe B TEPIIOMY pedeHHi mepimoro absaimy cr. 1
[Mepmoro IIporokony xo EKILJI [3, § 40].

Kpim Toro, HeBUKOHAHHS CY/I0BOTO PIillIEHHS MOXKe PO3TJISAATACS 1 IK TOpPY-
mwenng cr. 13 €KILJI, mo 3akpinmoe npaBo Ha e(eKTUBHI 3aCO0M IIPABOBOIO 3aXUCTY.
Tax, y cripasi «Kudla v. Poland» €CIIJI 3a3HaumB, 1110 HACTaB 4ac /ISl TIEPETJIsiLy
MO3UIIii, BiIMOBiAHO 10 siK0i mopymieHHs 1. 1 ¢t. 6 €KILJI BukIiouae MOXKINBICTD
OKPEMOTO JIOCJIIKEHHSI MUTaHHsI cTOCOBHO TopymieHHs cT. 13 EKILJI, amxe M-
Kae BesnKa HebesleKa [IJisl BEPXOBEHCTBA MTpaBa B HAI[IOHAJBHUX MPABOMOPSIIKAX,
SKINO ICHYIOTh HAJMIPHI 3aTPUMKU Y BiAITTPaBJEHHI MPaBOCY//d, a CTOPOHA HE MAE
ebextuBHuX 3ac00iB mpaBoBoro 3axucty nporu Hux [13, § 148]. Hapasi €CIIJI
KOHCTaTy€ ojHoYacHe mopyuients 1. 1 cr. 6 ta cr. 13 €KILJI, skio 6yJio mopyiieHo
1IpaBoO 3agBHMKA HAa BUKOHAHHSI CY/IOBOTO PillleHHs B PO3YMHUI CTPOK i BOJHOYAC
Ha HAIlOHAJILHOMY piBHI Oysin BificyTHi eeKTHBHI 3200 3aXUCTY MBOTO TIPaBA.

HeBukonanusa cyZoBuX pillleHb 32 OKPEMUMU KaTerOpisiIMU CIIpaB, HAITPUKJIAJI,
y cIpaBax Mmpo BiAiOpaHHs TUTHHE, TAKOK MOKE PO3IJISAATICS SIK TIOPYIIEHHS CT. 8
EKILJI, mo mepenbavae mpaBo 0coOM Ha MOBAry 0 MPUBATHOTO Ta CIMEHHOTO JKUTTSI.
Y rakux Bunaakax €CILJI inkosm He BIAETHCA /10 OIIHKYU TIOPYIIEHb 3 TOUKU 30Py
ct. 6 €KIIJI, Hapatoun nepeBaskaioue 3HadeHHs cr. 8 €KILJI. Tak, y crpasi «Sylvester
o. Austria» €CILJI zayBaskus, mo cr. 6 €EKILJI Hasae iporiecyasibhi rapanTii TpaBa
Ha CIpaBeVIUBUiT Cy0BUiT posrisii, a Meta ct. 8 €KILJI € mupinoo — 3abe3neyntn
nosary, inter alia, 10 TPUBATHOTO KUTTsI. Pi3HUIIS MijK TapaHTIsIMU, sIKi HAJQIOTHCST
[UMH CTATTSIMH, MOJXKe, 3 OTJISIY Ha KOHKPETHI 0OCTaBUHU CIIPaBH, BUMPABIATH
JOCJIKEHHST Y KOHTeKCTi 000X ctateil. [Ipore y 1iii cripasi €CILJI BcTaHOBUB BijI-
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CYTHICTDb TIOBaru /10 CiMEMHOTO KUTTH 4epe3 HEeBUKOHAHHS OCTATOYHOTO CY/IOBOTO
pillleHHST TIPO TIOBEPHEHHST IUTUHH, 110 OYJIO MOKJIAJEHO B OCHOBY CKapTH 3asiBHUKA.
3Baskar04M Ha JAOCJIPKEeHHsT 00CTaBUH HEBUKOHAHHS CY/I0OBOTO PillleHHsST B KOHTEKCTI
cr. 8 EKIIJI, ECILJI BBaXkaB HEIOTPIOHUM AOC/IiAKeHHs 1 mopyuienHs cr. 6 €KILI
[19, § 76-77].

SIk 3azHauajocs Bulle, IpobieMa HEBUKOHAHHS CYJOBUX pillleHb B YKpaiHi
Oysa susnana €CIIJI cucremuoro y miorHomy pintenni «Yuriy Nikolaevich Tvanoo
v. Ukraine», ne €CILJI xoncrarysas mopymienns 1. 1 ct. 6, ct. 13 €KILJI Ta cr. 1
I[Tepmoro nporokosy go €KIIJI. ¥V 3as3HaueHiii ciipasi 3asBHUK OYB 3BiLJIbHEHUN i3
naB 36poitarx Cusr YkpaiHu Ta MaB MPaBO HA OE€PsKAHHS BUXITHOI IOTIOMOTH TIPU
BHXO/Ii Ha IIEHCII0 Ta IPOIIOBY KOMIIEHCAII0 3a HeOTpUMaHe peyoBe MaiiHo, aJe Iii
cymMu He Oy/IM BUILIAueHi HOMY IPU 3BLIbHEHHI, 1[0 3MYCHJIO HOr0 3BEPHYTHUCS 10
CyJly 3 TO30BOM TIOJI0 BUILIATU BiAMOBIAHOI 3aboproBaHocTi. [1o30B O6yB 3am0BoTE-
HUIT B TOBHOMY 00CsI3i, TpOTe PIllleHHsI CY/y 3aJIUIIATIOCS YACTKOBO HEBUKOHAHUM:
CIIOYATKY Yepe3 BiACYTHICTh KOIITIB Ha OAHKIBCHKUX PaXyHKax OOP:KHUKA, B I10/Ia/Ib-
MIOMYy — Yepe3 BiJICYTHICTh KOIITIB B Jep;KaBHOMY OIO/KeTi Ha 3/[iHCHEHHS TaKIX
BUILIAT Ta 3aKOHOZABYY 3a00POHY MPUMYCOBOTO TPOJAAKy MaiiHa, 0 HAJIEKUTH
BilICbKOBUM YaCTUHAM.

3azHaueHa crpaBa (aKTUYHO CTOCYBaJacsl ABOX TMOBTOPIOBAHUX MPOOJEM Ha
PiBHI HAI[IOHAJILHOTO MPABOMNOPSAIKY YKpaiHU: MMO-Tiepliile, TPUBAJIOTO HeBUKOHAHHSI
OCTaTOYHMX HAI[IOHAJIBHUX PillleHb, GOP/KHUKOM 32 SIKUMHU € JepKkaBa ado gep:KaBHe
i IIPUEMCTBO; TIO-JIPYTe, BiICYTHOCTI e(heKTUBHOTO HAI[IOHATBHOTO 3aC00Y TIPABOBOTO
3aXMCTy TIpaBa Ha PO3IJISA CIIPABU Ta BUKOHAHHS CY/IOBOTO PIillleHHSI B PO3YMHMIT
crpok. €CIIJI moromuBes 3 TUM, 1110 TPUYMHA 3aTPUMOK Y BUKOHAHHI OCTATOYHUX
pillleHb HAI[IOHAJIBHUX CY/iB 3YMOBJIEHA ICHYBAHHSIM HU3KHW Pi3HUX AUCHYHKITN
y TIpaBoBiil cucteMi YKpaiHu, 30KkpemMa OpakoM OI0KeTHUX KOMITIB, Oe3/is/IbHICTIO
3 OOKY JIepsKABHUX BUKOHABIIIB, HEMOMIKAMI HAIIOHATLHOTO 3aKOHOIABCTBA, HEB/KUT-
TSIM OpPTaHAMM BJIAJIN MEBHUX OIO/KETHUX 3aX0/iB ab0 3alPOBAKEHHSIM 3a00POHI
Ha apellT i Hpojak MaiiHa, 110 HaJIEeKUTh MiANPUEMCTBAM, SIKi 1epebyBaloTh y Jep-
JKaBHii1 BJacHOCTI ab0 KOHTPOJIIOIOThCS iepxkaBoto. Paszom 3 tium, €CILJI 3ayBaxus,
110 BCi 3a3HaveHi Buie (akropu mepedyBaiOTh y MeKax KOHTPOJIO JAEPiKaBHU, siKa
JIOCi He CITPOMOTJIAcs BXKUTH 3aXOJiB /I TIOKPAIIEHHS CUTYallii, He3Ba)Kaloun Ha
3HauHy i nocJaigoBny npaktuky C€CILJI 3 Bupimennsa Takux cipas. 3 OISy Ha
e, €CILJI 3a3HaumB, 110 cCUTYyaIlio y il cipasi cJiiji KBamidikyBaTu SIK Taky, 10 €
pe3ysIbTaToM MpakTuKH, HecymicHoi 3 mosokenasimu €KITJI. CrpykrypHi mpobiemu,
Ha icayBanHst sskux €CILJI Bkasye B 1iii cripaBi, MalOTh MIMPOKOMACIITAOHIT i KOMII-
JIEKCHUIT XapaKTep Ta BUMaraloTh 3/iliCHeHHs BCeOIYHMX I KOMILIEKCHUX 3aXO/iB,
MOKJIMBO, 3aKOHO/IABYOTO M aJIMiHICTPATUBHOTO XapakTepy, i3 3aTydeHHSIM Pi3HUX
HalioHaJbHUX opraHiB. IluM pimennsm Yipaini OyB HajlaHWil OJMH PiK [T 3aITPO-
BaJlPKeHHsI e(heKTUBHOIO 3ac00y MPABOBOrO 3aXKCTy ab0 KOMILIEKCY TaKUX 3ac00iB,
CIIPOMOSKHUX 320€3TeYnTH aJleKBaTHE U JIOCTATHE Bi/IIKOAYBAaHHS 32 HEBUKOHAHHSI
ab0 3aTPUMKHU Yy BUKOHAHHI PillleHb HAI[IOHAJBHUX CY/IiB BiAMOBIHO 0 MPUHIIKIIIB,
BcranoBnenux npaktukoio €CILI [[Ius.: 21, §§ 84—-88, 94].
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Sk peakiist mep:kaBu Ha migotHe pimenuss €ECIIJI 6yno npuiiHaTo 3akoH
Ykpainu «IIpo rapanTii gepskaBu 111010 BUKOHAHHST CY/IOBUX PillleHby BiJl O YepBHS
2012 p., skuii epeabadynB OKpeMi JepsKaBHi rapaHTil y Iiii cdepi, a came KOMITEH-
callifo 3a HecBOeYacHe BUKOHAHHS PillleHHSI CY/ly Y BUIJISI/IL CTSITHEHHS KOIITIB Ta
3000B’sI3aHHS BYMHUTH MTE€BHI [l 11[0/{0 MaiiHa, OOPKHUKOM 3a IKMMHU €: JIepPrKaBHIIT
opras; Jep;KaHe MiAIMPUEMCTBO, YCTaHOBA, OPraHisallist; IOpUANYHA 0coba, TPUMYCOBa
peastizaiiiss MaifHa sIKOi 3a00pPOHSIETHCS BiATIOBIZHO 0 3aKOHOZABCTBA. BimmosimHo
JI0 TIbOTO 3aKOHY Y pasi SKMIO MeHTPATbHIUIM OpraH BUKOHABYOI BJIAJIH, 1110 Peasi3ye
JIepsKaBHY MOJITUKY Y cepi KazHauelchKOro 00C/AyroByBaHHs OIOKETHUX KOIIITIB,
MIPOTSITOM TPHOX MICAIIIB HE IepepaxyBaB KOIITH 32 PIIIEHHSIM CY/Ly TIPO CTSITHEHHS
KOTIITIB, CTATYBA4y BUILJIAYYETHCS KOMIIEHCAIliS B PO3MIPI TPhOX BiJICOTKIB PiuHUX
Bijl HECILIAUEHOI CyMM 3a PaXyHOK KOIITIB, epeabadyeHnx 3a OI0KEeTHOIO IIPOrPaMoIo
1Uist 3a0e3TeueHHsT BUKOHAHHS pillleHb cyy. lepskaBHa kazHavelichbka cay:kba Ykpa-
THM Ma€ BUKOHYBATH PillIeHHs, BAHECEH] HAIIOHAJIbBHUMU CYIaMU TTPOTH JIEP;KABHUX
OpraHiB Ta KOMIIaHili, TPOTATOM TPbOX MICAIlIB 3 JHS MOJAHHS 3aIBHUKOM BCiX
HEOOXiTHUX JOKYMEHTIB. SIKINO JK PillleHHs 3aJUIIAI0THCS HEBUKOHAHUMU OiJbIIIe
TPHOX MICSIIB, epkaBa 3000B’s13aHa BiAMKoLyBaTH 0c06i 3 % piuHUX BiJ Hemora-
meHoi 3aboprosanocti 3a pik. IIpore 3asHadyeHi rapaHTii 0OMEKYIOTbCS KOIITaMM,
nepe6aYeHUMI 3aKOHOM TIPO OIO/KET Ha KOJKEH PIiK.

OueBuiHO, 1110 1el 3aKOH He 3JaTHHIT BUPIIIATH IPOOJIEMY, OCKIJIbKHI AepsKaBa
B3sJ1a Ha cebe BiAMOBIAANbHICTD 3a 3a0e3leueHHs] BUKOHAHHS JIHIie 0OMEKEHOTO
KOJIa CYZIOBUX PillleHb, MPUYOMY 3a3HaueHUIl 3acib MPaBOBOTO 3aXUCTY HE € CYIO-
BUM Ta He JI03BOJISIE BPaXOBYBAaTH KOHKPETHI 0OCTaBMHM CIIPaBU IIPH BU3HAYEHHI
po3mipy kommeHcallii. OKpeMo cJiiJi 3BepHYTH yBary Tako:K Ha PO3Mip KOMITeHcalrii.
Y cBoiii npenenenTHii npaktuii €CILJI HeosHOPAa30BO HATOJIONIYBAB HA TOMY, 1110
PO3MIp BiJIIKOAYBaHHS Ha HalllOHAJbHOMY DIiBHI He IOBUHEH OyTH HEPO3YMHUM
MOPIBHSHO 3 PO3MipPOM BifImKoayBanb, mpusHavennx €CILJI B anamorivnux crpaBax
[4, § 99], 1 te € omgaUM 3 KpUTEPiiB, 3a gxuM C€CILJI nepeBipsie eheKTUBHICTH KOM-
HIEeHCATOPHOrO 3ac00y 3aXUCTY 100 HAZAMIPHO TPUBAIUX IpoBaikeHb. OnHak 3aKOH
Yipaiuu «IIpo rapanTii mepskaBu MO0 BUKOHAHHS CYZIOBUX PIllleHb» Iependayae
dikcoBaHMil PO3MIp KOMIIEHCATIlil, IO TTOPIBHSHO 3 KOMIIEHCAITIEI, SIKa TTPUCYIKY-
erbest €CILJI, € HeoOrPyHTOBAHUM 1 HEIIPOHOPLIHHUM. 3 OIJIs/Iy Ha BUIle3a3HaYEeHe,
3aITPOTIOHOBAHMIT MEXaHi3M KOMIIEHCAIlii He MOKe BBAKATUCS ePEeKTUBHUM 3aC000M
[PaBOBOrO 3aXMCTY IpaBa 0COOM Ha CYJOBUIH PO3IJIsi] Ta BUKOHAHHS CYIOBOTO
PillIeHHsT y pO3yMHUI CTPOK y KoHTeKCTi 1. 1 ¢T. 6 Ta ct. 13 E€KILJI Ta npernenenTHoi
npaktukun €CILJI.

Bapto 3aznaunTu, 1Mo gepkaBa BUSABHUIACS HECITIPOMOKHOIO BUKOHYBATH CBOi
3000B’s13aHHSI HABITh 3a 3a3HAYEHNM 3aKOHOM, M0 [TPU3BEJIO 10 YTBOPEHHST 3HAYHOTO
6opry. Tak, Bigmosizto no cr. 19 3akony Ykpaiuu «IIpo [lep:xaBumii Oro/pKeT Ha
2018 p.» Kabinery MinicTpiB YkpaiHu y BCTAaHOBJIECHOMY HUM TOPSIIKY HATA€ETHCS
MPaBO PECTPYKTYpHU3yBaTu (hakTuuHy 3ab0proBaHicTh obcssrom 10 7.544.562.370
TPUBEHD 32 PIlIEHHSMU CY/1iB, BAKOHAHHS SIKUX TAPAHTOBAHO JIEP’KABOI0, & TAKOXK 32
pimennamu €CIIJI, mpuitHATUMY 32 HACTIIKAMU PO3TJISALY CIIPaB MPOTH YKpaiHu,
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ILJIXOM BUIadi (PiHAHCOBMX Ka3HAYEHChKUX BEKCEJIB CTPOKOM 00Iry 0 CeMU POKIB,
3 BiZICTPOYEHHSIM ILJIATEXKIB 3a I[i€I0 3a00ProBaHiCTIO HA OAMH PiK Ta BiJICOTKOBOIO
craBkoio 9,3% piunux. 3a3HaueHni 3axix OyB 3aIPOMIOHOBAHMIT SIK aJIbTEePHATHBHUN
3acib TPaBOBOTO 3aXKCTY TPaBa Ha BUKOHAHHS CYJOBUX PIillleHb Y PO3YMHHUIT CTPOK.
[Tpote, 3a iHdopMaItiero camoro Ypsiny, >KOJHUX 3a4B 111010 3aCTOCYBAaHHS 3a3Have-
HOro 3ac00y IIPABOBOTO 3aXMCTY 3 OOKY 3allikaBJeHUX ocib He Haaxoxuio [5, § 126].

3aIpoTnoHOBaHI 3aX0N MMPABOBOTO 3aXUCTY HEOAHOPA30BO CTABAIN TTPEIMETOM
obrosopenrst KMPE, HaciakoMm 4oro craso BUPOOJEHHST OCTaHHIM 3aXO/IiB, 10
MaJia BXKUTH YKpaiHa JIJIs TIoJI0JIaHHS KPU30BO1 CUTYaIlii y cepi, 10 po3TJIaIacThCs.
3okpema, OyJra 3aIrpOIOHOBaHA TPUCTYIIEHEBA CTPaTeris, sika BKoyasia: 1) po3paxy-
HOK cyMu OOpTY, 1110 BUHUKAE BHACIIIOK HEBUKOHAHHSI PillleHb; 2) 3aPOBA/KEHHSI
CHCTEMH BUILIAT 3a MIEBHUX YMOB ab0 ajbrepHATHBHE PIllleHHs /IS 3a0e3edeH s
BUKOHAHHS PillleHb, sIKi 1le He OyJIM BUKOHAHIi; 3) 3ampoBa/sKEHHs HEOOXiTHUX
KOPHUTYBaHb Y JI€PKABHOMY OIOJKETi 3 THM, 11100 320€31MeUnTH JOCTATHI KOIITH IS
eeKTUBHOrO (PYHKIIOHYBaHHS BHIIE3TaJaHol IJIATIKHOI CXeMH, a TaKOXK HeoOXi/-
HUX TPOIEAYP /IS 3a0e3MeUeHHs] HaJIe)KHOTO BpaxXyBaHHsI OI0/KETHUX OOMeKEHb
pU IPUIHATTI 3aKOHOABCTBA IS 3ar00iraHHs CUTYallissM HEBUKOHAHHSI PillleHb
HAI[lOHAJBHUX CY/IB MPOTH JepkaBu abo JepkaBHUX mianpuemcts [5, § 128].
[Ipore 3a3mavena cTparteris, sSIK cBimunTh nmogasbina nmpaktuka €CILJI mpotn Ykpa-
iHu, Tak i He OyJsia peasizoBaHa, i OCTAHHIN BiIHOBUB PO3IJISJ CKapr y MOAIOHMX
cripaBax yepes HesabesnedeHHs ePEeKTUBHUX 3acO0iB HAIIOHAJBHOIO 3aXUCTY. 3a
migpaxyrkamu, 3pobaennmu camum €CILIL, micas nmomganus nepioi 3assu y 1999 p.
no €CILJ 6yo0 nomato 6ausbko 29000 «3ass tumy IBaHoBa». 3 mouarky 2016 p.
€CIIJI mpo/ioBKyBaB OTPUMYBATH BEJNUKY KiNbKiCTh Takux 3asdB — noHaz 200 Ha
micsanp [, § 44].

[losienocHUM y 1IbOMY BiZIHOIIEHHI, SIK /71 YKpainu, Tak i nias camoro €CIIJI,
craso pirnteHHs y crpasi «Burmych and Others v. Ukraines Bin 12 xostast 2017 p.,
ne €CIIJI mo-HOBOMY TOIJISHYB Ha MPO6JIeMy HEBUKOHAHHS IIJOTHUX PillleHb
JlepsKaBaMu, MPOTH SIKUX BOHU OYyJIM yXBaJsieHi, MEPEerIsTHYBIIN CBOIO POJIb Y TUX
BUITQ/IKaX, KOJW JepskaBa-BimoBigad He BkuBa€ pekoMenpoBanux €CIIJI 3axonin
IIO/I0 YCYHEHHs crcTeMHoi mpobiemu. Y it cripasi €CILJI 1o m’situ ckapr 3asis-
HUKiB puennas e 12143 «cnpaBu Ty IBaHOBay, B AKX 3aBHUKHN CKAPKUJINCS
Ha nopytienss 1. 1 cr. 6 EKILJ non0 HecBo€YacHOTO BUKOHAHHS CYZIOBUX PillleHb,
3a IKUMU OGOPKHUKOM BHUCTYTIA€ JlepsKaBa, 00 €IHABINM iX B OJHE MPOBAKEHHSL.
Y 1pomy pimmenni €CILJI BucI0BUB 0O0I0OBAaHHS MIOAO TOTO, 1[0 BiH PU3UKYE CTaTH
YACTUHOIO YKPAaiHCHKOI CHCTEMHM BMKOHAHHS CY[OBHX PillleHb Ta MiAMIHUTH cO00I0
YKPalHChbKi OpPTaHU BJIAJIW, 3a3HAYUBIIIN, 1[0 TaKe 3aBAaHHA HeCyMicHe 3 JIOITOMiXKHOIO
pouumio, siky €CILJI mae BigirpaBatu 1momo Bucokux /loroipaux CTopin BiNOBiIHO
no crateit 1 ta 19 €KILJI, a Takosk pgamo cyTiepedrTrMe JIOTIIl TTPOIElyPH TIOTHUX
pittern, Bupobseroi ECILI [5, § 155]. HarosocuBiim Ha po3mo/isi 3aBAaHb MisK
€CILJI ra KMP€E, €CILJI s3ayBaxus, mo €CIIJI Moxe momoMorTi aeps;kaBi-Bi/no-
Bijlauy y BUKOHaHHI CBOiX 3000B’s13aHb 3a CT. 46, HaMaralounch BKa3aTh THII 3aXO/IiB,
SAKI MOKYTb OyTH IIPUIHATI JAeprKaBoiO [JIs TOro, 00 MOKJIACTH Kpail CUCTEMHIl
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npobsiemi, Busterieniit €CILJI. Oxnak KMPE 1noBuHEH KOHTPOJIIOBATH BUKOHAHHS
pitiieHHst i 320€3MeYnT BUKOHAHHS CBOTO I0PUINYHOTO 30008 s13aHHS 3a CT. 46 nep-
JKAaBOIO, BKJIIOUAIOYN TIPUNHATTS TAaKWUX 3araJibHUX 3aXO0/liB Y BUIIPABJIEHH] CUTYaIlii,
SKI MOKYTh BUMAraTHCh IMJIOTHUM PIllIEHHSAM I0/I0 HA/IaHHS 3aXUCTYy BCIM iHITUM
HOTEPIIINM, iCHYI0YMM ab0 TMOTEHIIHHNUM, BUSBIEHOTO CHCTEMHOTO nedekTy |5,
§ 194]. Bignosigno o nporo €CIIJI 3a3HauuB, M0 IOPUANYHI TUTAHHS, IO CTOCY-
fotecst EKILJI y yacTuHi TprBasoro HeBUKOHAHHS HAITIOHAJIBHUX PillleHb B YKpaiHi,
Byke Oy BupileHi y nijoTHoMy pimenni y cupasi Isanosa. Orxe, €CILJI Bukonas
cBoto (yHKItio BigmosigHo 10 ct. 19 €EKILI [...]. BigmosizHo no npuanumy cybcu-
JiapHOCTi, AKUH JexuTh B ocHOBI Bciei €EKILJI, a He nuine mporeaypu MJIOTHOTO
pillleHHs, TUTaHHS, TIPO SKe HAeThCs Y MJOTHOMY pillleHHl y crpaBi IBaHOBa, y TOMY
gpcyi 3abe3nedeHHs] BiIKOAYBaHHS [TOTEPILJIMM BiJl CHCTEMHOIO IOPYIIEHHS
EKIIJI, BusiBnenoro y crpasi IBaHOBa, € TUTAHHSM BUKOHAHHS PIillIeHHS 3TiHO 31
ct. 46 €EKILJI [5, § 197]. Ha ocnosi 3a3nauenoro, €CILJI moctanoBus, 1o BCi Bulie-
3a3HavyeHi 3asiBU MAlOTh PO3TJISIATUCS BIAMOBITHO 110 3000B’s13aHb, SIKi BUILINBAIOThH
i3 miJloTHOTO pilteHHsT. SIK HACJI0K, 3a3Ha4YeHi crpaBu OyJIM BUJIYYEHI 3 PEECTPY
cripaB €CILJI ta nepegani KMPE 3 tum, 11106 BOHU MO/ PO3IJISIAATUCS B PaMKax
3arajJbHUX 3aXO[iB 111010 BUKOHAHHS MIJOTHOTO pilleHHs y crpasi IBanosa. Kpim
toro, €CIIJI BUXoauTh i3 TOTO, 10 OY/Ib-5KI «CIpPaBH TUITY IBaHOBa», IO MOKYTh
OyTHu TO/IaHi MiCIsT BUHECEHHSI IIbOTO PillleHHs, OKPiM 3asiB, 10 OyayTh BU3HAHI
HENPUUHATHUME BianosiaHo 10 ct. 35 €KIIJI, €CILJI Tako:x MOKe BUTYIUTH 3 PeE€E-
cTpy cipas i mepemaru 6Gesmnocepenbo 10 KMPE.

Bapro 3asnauuty, mo y pimenni «Burmych and Others v. Ukraines €CILJI
BIIEpIIle BJABCA /10 TAaKUX KapAMHAIBHUX 3aXO/IiB, IO CIIPUYNHUJIO TTEBHY KPUTUKY
3 6oky camux cyamis €CILJL. Tak, B cminbHill okpemiit gymiii cyaais IOakiBebkoi,
[Taiio, b’suky, Kapakama, /le Taetano, Jladpanka Ta MoToka 3a3Ha4a€Thes, M0 JJaHEe
pillleHHs He Ma€ HiYoro CHiJIbHOrO 3 IOPUAMYHUM TJyMadyeHHAM Ipas joaunu. lle
crocyetbes autie nomituku E€ECILJT gk Takoi, 110 MOBHICTIO 3MIHIOE yCTaJleHy Iapa-
aurmy pobotu €KILJI [...]. ECILJT He MoKe, Yepe3 BelMKe HaBaHTAKEHHS, TPOCTO
MIPUTTMHUTH BUKOHAHHS CBOIX CY/OBUX (DYHKITIH, 3aTUINNUBINT 3asBHUKIB Y HeTlepes-
GauyBaHiii cuTyalii Ta nepegaTy BiANOBiAaAbHICTD, HoKIageny Ha €CILJI, moiTmy-
HOMY OpraHy, sSIKUi, Ha KaJjib, TIOKHU 1[0 MaJIO JIOTIOMIT YPSLy-BiZINOBiIauy HAJIEKHUM
YIHOM BUKOHATH TiJIOTHE PillleHHs 1 BXKUTH 3araibHux 3axoni [/us.: 5]. Cepen
IHIIUX apTyMEHTIB NMPOTU TaKOTO MiJXO/y 3a3HavaloThed HacTymHi. [lo-niepine, cyami
HAroJIOMIYIOTh Ha TOMY, 1110 00CTaBUHU TipreaHannx 12134 ckapr He 10CTiKyBaICS
CYZIOM, a TOMY He MOKHA CTBEpKYBaTu IO iX nomibuicts. Ilo-apyre, 3azHauere
pitteHHsT (HaKTUIHO M030aBJIsIE MaltOyTHIX 3assBHUKIB TipaBa Ha goctym g0 €CILI ta
BurpasioBye camoycynenta €CILJI Bi po3riisy, NOCUIaI0YMCh HA HOTO MONEPEe/HIO
MO3UILI0 CTOCOBHO (DYHKITH MPOTEAYPH MIJIOTHOTO PillIeHHsL. ¥ TaKOMY KOHTEKCTI
€CILJI crae 1o cyTi dinbsrpyounm opraiom miss KMPE mono maitbyTHiX «ckapr
Ty IBaHOBa», sIKi MOXKYTb OyTH BHJIy4eHi 3 peecTpy Ta mepenati 10 KMPE, o
o3HauaTuMe (haKTUIHO Tiepeiady TPUIHATTS OCTATOYHOTO PIllIeHHS Y CTpaBax 3 TPaB
JIIOJIMHA BiJl CyZIOBOI Biaau, sk Toro BuMmarae mexanism €KILJI, go momituanoro
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oprasy, xo4a i KojexktuBHoro. OHaK Taka mepezada cipaB (HaKTUIHO CyTIePeInTh
[Tporokosy Ne 11, mipuiiasitomy y 1998 p., sikum 3a3HadeHunit opran 6yJs0 yCyHEHO
Bi/l BUPIiIlIEHHST TTUTaHb PO Te, U Masio Miciie nopymennass €KILJI, maTomicTp 3a
HUM OyJI0 3aJUIeHo Juiie (QYyHKIII0 KOHTPOJIIO 3a BUKOHAHHAM pimteHs €CILIL.
[To-TpeTe, 3a3HaveHe pillleHHsT BUKJIWKAaHe OIOPOKPATHYHUMK MPUYUHAMK <ITOJIET-
mienns tarapst €CILI» i craBUTh 3aIBHUKIB 3a 3a3HaYeHUMU CIIPaBaMM y CTaH Ipa-
BOBOI HEBU3HAYEHOCTI, a/ikKe 3amicTh oTpuManns pimenns €CILJI y ix cripaBi BoHN
daxkTraHO OyAyTH 3MYyIIeHi YekaTn 6e3 BU3HAYEHHs KiHIIEBOI JaTH Ha 3aBEPIIEHHST
MeXaHi3My MOJIITHIHOTO MOHITOPUHTY BHYTpiIiHiX pedopm [uB.: 5].

Ha namry gyMKy, MOKHA 3HAUTH apryMEHTH $IK 3a, TaK 1 IPOTU TAKOTO PillleHHS
€CIIJI i BoHO He Moske OyTH OIliHEHe OJHO3HAYHO, MIPOTE OYEBUIHUM Y JTAHOMY
KOHTEKCTI € Te, 0 YKpaiHa Ma€ JOTPUMYBATHUCSI CBOIX 3000B’s13aHb Ta BPEIITi-PEIIT
pukoHatu Bumorn €CILJI 3a mijoTHUM pillleHHSIM 100 BBeleHHs e(eKTUBHUX
3ac00iB MPABOBOTO 3aXUCTY MpaBa Ha PO3IJIS CIIPABU Ta BUKOHAHHS CYOBHX Pilll€Hb
Yy PO3YMHUH CTPOK, a TAaKOK YCYHYTHU HEJOJIKH, 1110 iICHYIOTb Y HAIllOHAJIBHIN CuC-
TeMi, 3 MeTOI0 3abe3MeUeHHsT TapaHTiil TpaBa Ha CIPaBEIMBUIT CYOBUIA PO3TIISI,
ajpKe JIIsT YKpaiHW iCHYy€ PU3WK HEeCKIHYEHHUX BUILJIAT CIIpaBe/JInBOi caTucgakilii
Yy HECKIHUEHHIH KiJIbKOCTi CKapr.

Bucnosxu. Takum anHoM, IpobeMaTiKa BUKOHAHHS CY/IOBUX PillleHb Y CBiTJI
npakTrkr €CIIJT 1ae MOKIMBICTD 3pO6UTH BUCHOBOK, 1110 €CILJI TiryMaunTh BUMOTY
BUKOHAHHS OCTATOYHUX CY/IOBUX PillleHb MPUHANMHI B KOHTEKCTi JeKiJIbKOX KOHBEH-
IIMHUX TTpaB, 30KpeMa IpaBa Ha crpaBeyiuBuil cyoBuii posrsay (1. 1 cr. 6 €KILI),
mpaBa Ha MUpPHe BoJsioziinHs MaitHoM (cT. 1 Ilepmioro nporokoay no €KIIJI), mpasa
Ha edekTuBHMIT 3aci6 mpaBoBoro 3axucrty (cr. 13 €KILJI) Ta mpaBa Ha mosary o
MIPUBATHOTO Ta CIMEIHOTO JKUTTS, 10 CBOTO JKUTJA Ta KopecnouaeH i (ct. 8§ EKILIT).
[Topsia 3 1uM, TIPOBIZIHOIO Y 1IbOMY KOHTeKCTI cJiiff BusHatu 1. 1 ct1. 6 €KILJI, 1mo
3aKPITLITIOE TTPABO HA CIPABE/JIMBUI CYZIOBUI PO3TJIs/l Y IIMBIIBHUX CIIpaBax, i came
TayMadeHHs 3a3HadeHoro npasa €CILI no3Bomuno chopmynoBaTi OCHOBHI CTaH-
naptu y cdepi BUKOHABYOTO MPOBA/KEHHS, IO BUIIUBAIOTD i3 HOTO MPAKTUKM.
Bapro 3a3HauuTy, 1110 11€BHI MO3UTUBHI 3PYIIEHHS 1O/I0 MiJIBUIIEHHS e(PeKTUBHOCTI
BHUKOHABYOTO TIPOBA/KEHHS BxKe OYJI0 3pOOJIEHO TIi/] YaC yXBaJ€HHsI HOBHX 3aKOHO-
JIABYNX TIOJIOJKEHb, 0 PETYJIOI0TD MPOIeypy MPUMYCOBOTO BUKOHAHHS CYIOBUX
pillileHb Ta PillleHb 1HIMUX OPraHiB y KOHTEKCTI KOHCTUTYIINHOI pecdopmu chepu
MPaBOCYJIA Ta CyMiXKHUX 1HCTUTYTIB, 30KpeMa, ieThCd PO Tepexij A0 3MillaHol
MO7IeJli BUKOHABUOTO TTPOBA/KEHHS, il JeTleHTpasIi3alliio; eJeKTPoHi3allis BUKOHAB-
YOro IPOB/KEHHS 32 PaXyHOK BBeJleHHSI aBTOMATHU30BaHOI CHCTEMU BUKOHABYOIO
[IPOBAJIKEHHS, EIMHOTO PEECTPY OOPKHUKIB Ta CHCTEMH €JIEKTPOHHUX TOPTiB; BBe-
NeHHsT 000B’SI3KOBOTO aBAaHCYBaHHsI CYZIOBUX BUTPAT CTATYBaveM TOINO. BoaHouac
HaIliOHAJIbHE 3aKOHO/IABCTBO YKpATHU MOTPeOYE MOAATBIINX 3MiH [I7isT 3a0e31edeHHst
BUKOHAHHS CBOIX MiKHAPOAHUX 3000B’s13aHb, IKMMU Ma€ CTaTH BBEJEHHS Ha Halli-
OHAJIBHOMY PiBHI KOMILIEKCHOTO e(PeKTHBHOTO 3ac00y MPABOBOTO 3aXUCTY MpaBa Ha
CY/IOBUI PO3TJIS/] Ta BUKOHAHHST CY/I0BOTO PIllIeHHST B PO3YMHUM CTPOK Bi/IMIOBIIHO
o sumor ct1. 13 €EKILJL
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Execution of court decisions in terms of the right to a fair trial
The article addresses the Ukrainian model of executive proceedings (which was recently updated
as a result of constitutional reform in the justice sector) through the prism of the right to a fair trial,
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guaranteed by paragraph 1 of Art. 6 ECHR. Particular attention is paid to the analysis of the evaluative
interpretation of this guarantee in case-law of the ECtHR, according to which an execution of court
decisions is considered also as an element of other conventional rights, namely: a right to an effective
remedy (Art. 13), a right to respect for private and family life (art. 8) and a right to peaceful enjoyment
of his possessions (Art. 1 of 1st Additional Protocol to the ECHR).

The author analyzes the pilot judgement of ECtHR «Yuriy Nikolaevich Tvanov v. Ukraines and the
judgement «Burmych v. Ukraine», in which the ECtHR diagnosed a systemic problem of non-enforcement
of court decisions where the debtor is the State or state-owned enterprises. This problem at national level
is caused by a variety of dysfunctions in the Ukrainian legal system, in particular, the lack of budgetary
allocations, the bailiffs’ omissions and the shortcomings in the national legislation, authorities’ failure
to take specific budgetary measures, the introduction of bans on the attachment and sale of property
belonging to State-owned or controlled companies

The article advocates a position according to which the national legislation of Ukraine needs further
changes to ensure fulfillment of its international obligations. In particular, it is necessary to provide at
national level an effective remedy of the right to a fair trial and execution of court decisions within a
reasonable time in accordance with the requirements of Art. 13 ECHR.

Keywords: right to a fair trial, execution of court decisions, enforcement proceedings, reasonable
time of a trial, effective remedies.
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NMPUHLUMUIT AOBPOCOBICHOCTI YYACHUKIB
LMBIABHOIO CYAOYMNHCTBA TA 3ABOPOHA
3AOBXMNBAHHSA UMBIAbLHUMMA
NMPOUECYAABHUMMU INMTPABAMU

Jocridocerno numanns cmamycy 006pOCOGICHOCMI YUACHUKIG UUBLILHOZ0 CYOOUUHCMBA K CAMO-
CMIIH020 NPOYUECYATLHOZ0 NPUHUUNY 3 02AA0Y HA CMYNIHL U020 NPABOBOT pezlamMenmauii ma naaenocmi
3aK0H00asu0i 3a60POHUL 3106IHCUBANNS YUBITLHUMU NPOyecyarvHumu npasamu. OKpecieno cmam po3po-
6aenocmi npobaemu y cyuacuii HayKosiil Jimepamypi, 3aKoH00asua Peziamenmayis y npoyecyaivbHomy
3aKOHO0ABCMBI BUSHAUCHO CIMPYKMYPHO-PYHKUIOHATOHUTL 3MICT NPUHUUNY 00OPOCOGICHOCME YUACHUKIE
UYUBLILHOZ0 CYOOUUNCEA.

Kirouosi cioBa: npuHIui 106pOCOBICHOCTI; 3arajibHi IPUHIUITN TIPABa; 3JI0BKUBAHHSI TIPOIIECY-
ATbHUMM TIPaBaMI: Peaslisallis IpoliecyaIbHUX IIPaB.

Ticauyx A. O., acimpanTtka KneBckoro HalmoHasbHOTO yHUBepcuTeTa nMeHn Tapaca llleBuenxko,
Ykpauna, 1. Kues.
e-mail : angeliktk@gmail.com ; ORCID 0000-0002-3380-2427

TIpuHIMI 106POCOBECTHOCTH yYACTHUKOB IPak/IaHCKOTO CY/I0NPOM3BO/ICTBA U 3aIIPET 3JI0YTIO-
TpeGIeHns TPaskJAHCKUMH NPOIECCYaNbHbIMU NPABAMU

Heccenedyromes eonpocvl cmamyca 006pocosecmiocmu YuacmuuKos pajicoancrkozo cyoonpoussoo-
CMBa Kax camocmosmenviozo NPUHYUNG, YYUMbIBAs CMEeNnenb €20 NPasosoll PeiaMeHMAuUL U CYue-
CMBOBANUSL 3AKOHOOAMENBIHOZO 3aNPEema 3A0YNompPeOimy ZparcOAHCKUMU NPOUECCYATLHIMU NPAGAMU.
Packpuvieaemcs. cocmosinue paspacomannocmu npodiemvl 6 HAYuHOU JUMePamype, 3aKoH00AMesvHAs
pezIamenmayis. 6 nPoyeccyarvbHoOM 3aK0HOOAMENLCMEE U ONPeOerAemCs CIMPYKMYPHO-PYHKYUOHALLHOE
codepacanue npunyuna 0o6pPOCOBECIIOCTIU YUACMHUKOS ZDANcIacKkozo cyoonpoussoicmsa.

KioueBbie coBa: NMpUHIUIT 0GPOCOBECTHOCTH; OOIME MPUHIMIBI [PaBa; 3J0ynoTpebienue
MPOIECCYaTbHBIMU MTPABAMM: PEATM3AllNs TTPOIECCYaNbHbIX MTPaB.
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Iocmanoexa npoéaemu. MozpepHizallis UBIILHOIO IPOLECYATHHOIO 3aKOHO-
JIABCTBA MMEBHUM YMHOM BILUTMHYJIA Ha MOAMDIKAIIIO 3MaraJabHOI MOJIE ITUBLIBHOTO
CYZIOUMHCTBA, BUXOJIYM 3 WOTO 3aB/laHb — CIIPABEJIMBOTO, HEYIePelsKeHOTO Ta
CBOEYACHOT'O PO3IJIANY 1 BUPIIIEHHS IUBIJIbHUX CIIPAaB 3 METOIO e(PeKTUBHOTO 3aXU-
CTY HOpPYIIEHNX, HeBU3HAHMX a00 OCIOPIOBAHUX IIpaB, CBOOO 4K iHTepeciB (izuy-
HUX 0cib, mpaB Ta iHTepeciB pUANIHUX 0cid, iHTepeci aepsxkasu. Ile He Moryo He
TOPKHYTUCST MTPOOJIEMY TTEPEOCMUCTIEHHST TPUHITUITB IIUBIIBHOTO CYJIOYNHCTBA SIK
HapiXKHUX 3acajl TPABOBOTO PETYJOBAHHS IIMBLIBHUX MPOIECYyaJbHUX TTPABOBiIHO-
CUH 3 OIJIS/ly Ha Te, 1[0 Y 3MarajbHiil MoJiesi IUBIJIBHOTO CY/OYMHCTBA KJIIOYOBE
3HAUYEHHSI Ma€ peasiizallisi yYacCHUKaAMU IIUBIJIbHOTO CYJOYMHCTBA CBOIX IIpoOllecy-
AJbHMUX TIPAB 1 IPoIecyaJbHUX OOOB’SI3KIB 32 HASIBHOCTI IPUIIKCY, 110 MiCTHThCS
y u. 1 c1. 44 IIITIK Ykpainu, gxuil nepegbadae, 1m0 YYaACHUKU CYIOBOTO IIPOIECY
Ta IX IPeACTaBHUKU MOBUHHI J0OPOCOBICHO KOPUCTYBATUCS IIPOIECYaJIbHUMK TIPa-
BaMU, a 3JI0BKMBAHHS MPOIECYaJbHUMU TTPaBaMM He JIOTYCKAEThCA. Buxoasaun i3
I[bOTO, BKPail aKTYaJbHUM € JIOCTI/IZKEHHsI J00POCOBICHOCTI YYaCHUKIB IIUBIJIBHOTO
CYZIOUMHCTBA SIK CAaMOCTIHOTO TTPUHITUITY MTPU 31HCHEHH] MPaBOCYId Y IUBLIBHUAX
cIpaBax.

Ananiz ocmannix docaioxncens i nyonixayii. Y nyOiKalisx oCTaHHbOIO Yyacy
npobyeMa IPUHIAITY A0OPOCOBICHOCTI YYaCHUKIB IIMBIJIBHOTO CYJOYMHCTBA He
JOCJI Ky Baach, MoHOTpadiuHUX POOIT TesK HeMa€e. Bijblil TOTO, B HAYIN IUBIJIBHOTO
IIpollecyasibHOrO 1IpaBa, SIK MPABUJIO, 3allePeYy€EThCs] HAsIBHICTb TaKOTO IIPUHIIUILY,
BUXOJISIYU i3 TOTO, IO Y IUBLILHOMY TIPOIECYaTbHOMY 3aKOHO/IABCTBI mepenbadena
e 3a00pOHa 3JI0BKUBAHHS TIPOIECYaTbHUMIE TIPABAMH.

Mema cmammi — oOGTPYHTYBaHHS HassBHOCTI FHOCEOJIOTIYHUX MifCTaB /ISt
BUOKPEMJIEHHSI TIPUHITUITY I0OPOCOBICHOCTH YYACHUKIB MUBIJIBHOTO CYJIOUYNHCTBA Ta
110ro MOp(OJIOTIYHOI CTPYKTYPH.

Buxnao ocnoenozo mamepiany. Y teopii mpoiecyasbHOTO TpaBa MPUHIIUATL
JIOOPOCOBICHOCTI, SIK TIPABUJIO, He HOMIHYBaBCS K IMPUHIIUI IUBLJIBHOTO CYIOYNH-
crBa. Pazom 3 TUM OKpeMi aBTOPU OOIPYHTOBYBAIM HAsIBHICTH MPUHITUITY [TPABIN-
BOCTI Ta JOOPOCOBICHOCTI MOBEAIHKK YYaCHUKIB ciipaBu B npoueci [14, ¢. 99-100],
MPUHIUITY 00POCOBICHOTO KOPUCTYBAHHSI MIPOIECYaTbHIUMHU TIpaBaMy Ta 1006poco-
BICHOTO BMKOHaHHsI TIporiecyaibHux o06oB’si3kiB [10, ¢. 135-136], abo inTeprpery-
BaJii HOro Yepe3 06OB’SI30K YYACHUKIB IUBIILHUX MPOIECYATbHIX TPABOBITHOCHH
JISITH 0OPOCOBICHO TIPU peastisallil Ta 3aXUCTi IUBLJIBHUX IPaB Ta IPU BUKOHAHHI
LUBLIBHKUX TIpoLecyaIbHUX 000B’s3KiB [16, ¢. 141] Tomo. Hatomicts A. B. IOxin
BBa)KAE TIPUHITUTT JOOPOCOBICHOCTI OIHUM 13 TIPUHITUTIB (MeK) peasi3artii MBLIIbHIX
MPOTIECYATIbHUX TIPaB, 3ayBaKYIOUH, IO BiH TaKOK Ma€ OyTH BHOKPEMJIEHUN CEPe]l
IHIUX BUXIJIHUX 3acajl IUBIIbHOTO cynounHeTBa [19, ¢. 34]. /lesiki aBTopu BaBa-
JIUCh JI0 aHaJIi3y HeZO0OPOCOBICHOI TMOBEAIHKN YYaCHUKIB IIUBIIBHOTO CYIOYMHCTBA
BUKJIIOYHO Y 3B’SI3KY 3 MUTAHHIM 3JIOBKUBAHHS MTPOIeCyaJIbHUMHY TipaBami [8, c. 85;
7, c. 255-259].

Binpm cranum /i1 HAyKU IUBIJIBHOTO TPOIECYAJTBHOTO TIPpaBa € PO3YMiHHS
M0OPOCOBICHOCTI He SIK TMPWHIIUIY MUBIJIBHOTO CYJIOYHUHCTBA, a SK 3arajbHOTO
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000B’s13Ky cy0’€KTIB I[UBIIBHOIO IIPOIECYaIbHOTO IIpaBa J0OPOCOBICHO 3/1iHCHIOBATH
CBOI IIpolecyaibHi IIpaBa Ta BUKOHYBATH IIpollecyasibHi 000B’s13ku |7, ¢. 255-259],
o 6e3MocepeIHbO MOB'SI3aHO 3 TPAAUINIEID 3aKOHOMAABYOTO 3aKPITIEHHS TAKOTO
000B’s13Ky y pi3HMX (hopMax MPAKTUYHO Y BCiX KOAMDIKAIisAX MUBIIBHOTO TIPOIle-
cyanpHOTO 3aKk0oHO/MaBcTBA (CcT. 6 [IIIK YPCP 1924 p.; ct. 8 HIIK YPCP 1929 p;
ct. 99 IIIK YPCP 1964 p,; ct. 27 IIIK Ykpainu 2004 p.). CipuiiHATHUM Y ITbOMY
BIZTHOIIEHHI CTaJIO MOJIOKEHHS PO Te, 10 000B’SI30K AISITH J0OPOCOBICHO € I0PU/INY-
HUM O0OOB’SI3KOM YHIBEPCATIBHOTO XaPAKTEPY, KUl PO3TMOBCIOIKYETHCSA TTPAKTUIHO
Ha BCi cy0’€KTHBHI TIpaBa YYaCHUKIB IUBLIBHOTO CY/IOUYMHCTBA i € BCEOXOTLTIOIOUNM
[19, c. 41]. [Ipm 11bOMY IOCHITHUKN HATOJIONTYIOTh HA TOMY, IO CJIijI BUOKPEMITIOBATH
MO3UTUBHUI Ta HETATUBHUI aCHEKTH MPOIECYATLHOTO 000B’ 13Ky OyTH 106pPOCOBiC-
HUM. 30KpeMa, y MO3UTUBHOMY PO3YMiHHI I[MBLJIBHA TIPOIleCyaibHa J00POCOBICHICTD
Ma€ 03HAYaTU CYKYITHICTb KPUTEPiiB, IKUM Ma€ BiATIOBIJIaTU TOBEMIHKA yIACHUKIB
LUBLIBHOIO IIPOIIECY, & B HETATUBHOMY — 3a00POHY IIPOIECYaIbHOI HeA0OPOCOBICHO-
cTi y hopMi 3/10BKUBaHHS Cy0O'€KTUBHUMHE IIMBIILHUMHE TIPOIECYATbHUME TIPABAMMU
[7, c. 256].

Y okpemux myb6Jiikalisix 106pOCOBICHICTh PO3IJISAAAETHCS TAKOK 1 K Ipe-
3yMIIIiSA [IUBIJTLHOTO TIPOIECYaJbHOTO MPaBa, BIIMOBIHO A0 AKOI KOKHUN YYaCHUK
LUBIJIBHOTO MIPOIECY BBAKAETHCS TAKKMM, 1[0 i€ B LUBLIBHOMY IIpoIeci 106poco-
BiCHO, TTOKM He foBesieHO mpoTuiexHe [18, c¢. 174—178]. Taka KoHCTpyKIlis Tpe-
3yMIIil (DYHKIIOHATIBHO 3BiIBHIOE 0COOY Bijl IOKA3yBaHHSI CBOET MPOIECYaTbHOT
JM0OPOCOBICHOCTI, a y OiJIbII MIMPOKOMY CEHCI TapaHTye 3aXUCT 0cib, sKi 6epyTh
y4acTh y CIpPaBi, BiJi HEOOIPYHTOBAHOIO iX HPUTSATHEHHS 10 MPOIleCyaIbHOI Bi/IIO-
BigasprocTi. /. B. UepeMHOB cepe/l 03HAK MPe3yMIIIii J0OPOCOBICHOCTI 3a3Haya€e
HacTyIHi: 1) BoHa CTOCY€EThCs Juiie 0cib, ki 6epyTh yyacTb y CIIpaBi, Ta il He MOKHA
3aCTOCOBYBATH /IO iHMIMX YYAaCHUKIB TIPoIlecy; 2) BOHA TONTUPIOETHCS He JIUIIe Ha
3IIIICHEHHST MTPOIECYaJbHIX IPaB, ajie i Ha BUKOHAHHS MPOIECyaJbHIX 000B sI3KiB;
3) 3aCTOCOBYETBCS JIMIIE Yy THX BUIAAKAX, KOJU 3aKOHOM TepeadadeHi mpaBoBi
HACJIIIKK HeJ0OPOCOBICHOI IMOBEAIHKHU, B iHIINX — MPaBOBOIO 3HAYEHHS BOHA He
Mae; 4) Mexkeio J00POCOBICHOI MOBEMIHKN YYACHUKIB IUBIIBHOIO IIPOLECY € 3JI0-
BJKUBAHHSI MTPOIECYaTbHIMU TIPaBaMU; 5) BOHA MOKe OYTH CIIPOCTOBAHA, y 3B'SI3KY
i3 YMM Cy/IOM 3aCTOCOBYIOTHCSI BCTAHOBJIEHI 3aKOHOM HETaTUBHI HACJIIKK JIJIST 0COOH,
sIKa JIi€ B IIMBIIbHOMY TIpolieci Hepobpocosicuo [18, ¢. 177].

3anporoHoOBaHi IiIX0AH 10 AOCHiIKEHHS TPUPOAN J0OPOCOBICHOCTI Y IIMBiJIb-
HOMY CYZIOYMHCTBI, Ge3MepedHo, 3acayroByIOTh Ha yBary, mpoTe akieHT Mae OyTh
3pobJIeHnI came Ha PO3YMiHHI 100POCOBICHOCTI SIK 3araJibHOTO IIPUHIIMITY IIPaBa, 110
Ma€e cBOI 0COOJIMBOCTI y IUBIJIBHOMY CYZOYMHCTBI. Y I[bOMY IIJIaHi IliKaBa 3arajb-
HoTeopeTruHa iHTepnperaiis gobpocosicuocti C. I1. TlorpeGHsiKa, SKUii BUXOIUThH
3 TOTO, 10 3a3HAYEHUI TPUHIUI MICTUTh BUMOTH, SIKi J0TIOMAraioTh 3HITH abo
HOM SIKIITUTU HEOJKM aOCTPaKTHOT Ta (GOpPMaIbHOI TPUPOAN MpaBa, HAOIM3UTH
floro 0 izeaniB crpaBeaIuBOCTI, PIBHOCTI, cBOOOAM 1 rymMaHiaMy, TOOTO BUCYBa€
BUMOTH ATV He JIMIIe 3TiHO 3 OYKBOIO IpaBa, aje i BiAIOBIZIHO 10 HOro AyXy.
Bin BHOKpeMJIt0€ 106POCOBICHICTD Y CyO’ €KTUBHOMY 3HAaU€HHI, SIK YCBiZOMJICHHS
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cy0’€KTOM BJIACHOI CYMJITHHOCTI i Y4ecHOCTi py 3AiHCHEHHI HUM IIpaB i BUKOHAHHI
060B’s13KiB, Ta T0OGPOCOBICHICTH B 06’€KTUBHOMY 3HAYEHHI, SIK 3araJbHOTIPABOBUI
NPUHINIL, 10 Hepeadayae HeoOXiHICTh CyMJIIHHOT 1 YecHOI MoBeMiHKN cy6 €KTiB
[IPY BUKOHAHHI CBOIX IOPUANYHUX 000B’SI3KIB 1 3/1iiiCHEHH] CBOIX Cy0'€KTMBHUX MPaB.
Y cTpyKTypi NpHUHIHUITY 100POCOBICHOCTI, Ha J[yMKY BYE€HOTO, MOKHA BUIIJIUTH /(B
acriekt: 1) 106poCOBiCHICTD NPy peasiizallii mpas i MOBHOBasKeHb (a) HEIPUITYCTH-
MiCTh 3JI0BJKMBaHHS IIpaBoM; b) 3a60poHa 06X0Ly 3aKOHY; ¢) 100pOCOBiCHA TOMUJIKA)
i 2) mo6pocoBicHiCTh PU BUKOHAHHI I0pUAMYHUX 000B’s13KiB [12, c. 207-211].

[ITo cTrocyeTbes mpollecyarbHOTO 3aKOHOIABCTBA, TO BAPTO 3BEPHYTH yBary, 1o
y Pimenni Koncruryniinoro Cyny Ykpaiau Big 1 rpyanas 2004 p. Ne 18-pn/2004
y CIIpaBi PO OXOPOHIOBAHUN 3aKOHOM IHTEPEC KOHCTATyBaJIOCh, IO A0OGPOCOBIiC-
HICTH € OfHi€M0 i3 3arasbHonpaBoBuX 3acal. IIIIK Ykpainu 2004 p. y nonepenniit
pemakiii y 4. 3 cr. 27 3akpimaoBaB 000B’130K 0cib, siki 6epyTh y4acTb y CIpasi,
06GPOCOBICHO 3/IIICHIOBATH CBOI MpaBa Ta BUKOHYBATH MPOIeCyaibHi 060B’SI3K.
Hartomictp IITK Ykpainm y penaxitii 2017 p. iHakie migxouThb 10 3a3HAYEHOTO
nuTtanssa. Bignosigao n0 4. 1 c1. 44 IIIK Ykpainu ydyacHUKU CyZIOBOTO TIPOIECY
Ta IXHi MPeJCTaBHUKK TOBUHHI H0O6POCOBICHO KOPUCTYBATHUCS MPOIECYaTbHUMI
MpaBaMy; 3JI0BKUBAHHS MPOIECYaJTbHUMHU TIPaBaMU He JOMYCKA€ETbCs. K BUIHO,
YUHHA 3aKOHOJABYa PerJaMeHTallis OPIEHTyE€ Ha 3By)KeHe PO3yMiHHsS J06po-
COBICHOCTI y TUBITbHOMY CYIOYWHCTBI, MO TepeayciM OB’ SI3yI0ThCS came 3i
3JIOBKMBAHHSIMU TIPOIIECYAJIbHUMHU MTPaBaMU, a MPSIMOTO 3aKPIillJIeHHsT 060B’SI3KY
06POCOBICHOTO BUKOHAHHS MTPOIECYaTbHIX 000B’SI3KiB He MicTHTh. Pa3zom 3 Tnm,
BigmosigHo /10 4. 1 cr. 143 IIIIK Ykpaiau 3axomaMu 1mporiecyajbHOTO TTPUMYCY
€ TIpoIecyasbHi /Iii, 0 BUMHAIOTHCSA CY/IOM Yy BU3HadeHuX 1uM Komekcom Bumaj-
Kax 3 METOI0 CIIOHYKaHHsI BiJIMOBIAHNUX 0Ci0 /10 BUKOHAHHS BCTAHOBJIEHUX Y CY/Ii
PaBUII, d0OPOCOBICHO20 BUKOHANHS NPOUECYATbHUX 0006’ A3Ki6, TIPUTTUHEHHST 3I0B-
JKMBAHHSI TIPABAMK Ta 3ar00iTaHHs CTBOPEHHIO TIPOTUIIPABHUX MEPEMIKO Y 3Iific-
HEHHI Cy/I0YMHCTBA.

OueBuaHO, 110 BKa3aHi 3aKOHO/ABYi MOJOXKEHHS Y CYKYIHOCTI TO3BOJSIOTH
3pOOUTH BUCHOBOK, 10 CKJIAI0OBOIO MIPUHITMITY J0OOPOCOBICHOCTI € BUMOTA HE JIUIIe
J0OPOCOBICHOTO 3/iiCHEHHS IIPOIeCyaJbHUX IPaB, aje i BUMOra 100pPOCOBICHOIO
BUKOHAHHS MPOIlecyaJbHnX 000B’s13KiB. Ha KOpHCTh 1IbOr0 MOKHA HABECTH i TOW
apryMeHT, 1[0 3aKOHOJaBCTBO (DaKTUYHO rependadae OJHAKOBI 3aX0/IU IPUMYCY STK
JIUISL BUTIQJIKIB 3JI0B’KMBAHHS 1IPABOM, TaK i /IS BUIQ/IKIiB HEBUKOHAHHS I1pOIleCy-
albHUX 0O0B’A3KIB.

Tomy cJIiil TOBOPUTH TIPO JIBA aCTEKTH PO3YMIHHS MPUHIMITY 10OPOCOBICHOCTI
y 1IUBIJIbHOMY CY/IOYMHCTBI: BY3bKUI Ta MIUPOKKUH. BiANOBiHO /10 1IE€pIIoro mpuH-
U1 100POCOBICHOCTI Y TIMBITBHOMY CYJIOUMHCTBI (DAaKTHYHO 3BOAUTHCS /10 3a00POHU
3JIOBJKMBAHHS y Tpolieci. 3a3HayeHui MiXi/ MPsSIMO BUILIMBAE i3 OYKBaJbHOTO
taymadenHd 4. 1 ct. 44 111K Ykpainu i 3HaiinmmoB miATpuMKy y Jitepatypi [8,
c. 85-87]. Illomo apyroro, To MOBa Ma€ TH He JIHIle PO 3a00POHY 3JI0BKUBAHHS
MPOIECYATHHUMU TIPaBaMHU, a i PO OiIbIn MUPOKy chepy peasizaiiii mpomecyanrbHol
paBoCy0 €KTHOCTI.
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[TokazoBuM TyT MOKe OyTH HiMellbKa IpaBOBa JOKTPUHA, KA TPaAUIiiiHO
BUOKPEMJIIOE TaKi BUIM IIPOIECYaIbHOI HegoOpocoBicHOCTI, sK: 1) HexobpocosicHe
CTBOPEHHSI BUTITHOTO mporecyasbHoro craHosuina (rechtsmissbrauchliche Schaffen
prozessualen Rechtslage) — nii mosuBaua, stkuii, 6askaroumn, o6 cripaBa PO3TJIsiATACS
y OLIBIIT BUTIZHOMY JIJIst HBOTO CY/Ii, 3/iHICHIOE TITYYHIUIA IO CBOET TTO30BHOI BUMOTM
a00 BUMHSIE THII MAHIITYJISIT I CTBOPEHHS BUT1IHOI JIJIst HBOTO ITICYIHOCTI; 2) 3710B-
JKMBaHHS IIPOLieCyaJbHOI0 mpaBoMounicTio (Missbrauch prozessualer Befugnisse) —
HeZ0OPOCOBICHE 3/IIHCHEHHST CTOPOHAMI TIPOIECYAIbHIUX TIPaB, 30KpeMa IPaB 3asiBJISATH
KJIOMIOTaHHsT b0 Ha/laBaTh MOSICHEHHST y CIIPaBi, KOJIM BOHU BUKOPUCTOBYIOTHCS BCY-
nepey i3 BU3HAUEHOTO JIJIst HUX MeTolo; 3) cynepednBa noseainka (widerspriichliche
Verhalten) — panroBa 3mina cTopoHoIo pasiiie 3pobJIeHUX TBEPIKEHDb Ta 3asB ab0
3MiHa CBIZIKOM IOKa3aHb, 0 Oy/IM HaJaHi HUM paHillle; 4) BUKOPUCTAHHS BTPauyeHOl
nporiecyanbhoi npasomounocti (Verwirkung prozessuale Befugnisse) — Hexo6po-
COBiCHE 3/IITICHEHHS TIPOTECYaJbHOTO TIpaBa IicJsd CITUBY 3aKOHOAABYO BCTAHOB-
JIEHOTO CTPOKY, HAIPUKJIAJ, OCKAPKEHHS CY/OBUX aKTiB TICJS CIJIUBY CTPOKY,
nepeibaueHoro JUIst IX OCKapKeHHsI Ta MPOIMYIIEHOr0 0c00010 6e3 MOBAKHUX MPUYNH,
TP IBJIEHHS JI0JIATKOBUX JIOKA3iB y CY/IM BUINECTOANMX iHCTaHIN [1, c. 76—-77].

Taki ZOKTpUHAJIBHI TOJIOKEHHS 3aCIyTOBYIOTh Ha yBary, aje He € Geszameped-
Humu. Tlo-miepiie, TPUHIUT 0OPOCOBICHOCTI Y IIMBIIBHOMY CYJOUYHUHCTBI OXOILITIOE
He JINIIe BUIAJKU [0OPOCOBICHOI peasizaliii mporecyaabHUX MPaB, aje i BUTIAJKH
M0OPOCOBICHOTO BUKOHAHHS TIPOIlecyaTbHUX 000B’s13KiB. [To-apyre, HEXOIIIBHO
BUOKPEMJIIOBATH BUMAIKK HEZOOPOCOBICHOTO CTBOPEHHSI BUTITHOTO TIPOIECYaTb-
HOTO CTAaHOBUIIA, OCKIJIBKYM 1O CYTi WeThCA PO BUNAJKU MaHIMYJAIIN 13 MiACY/I-
HICTIO, IO 3arajioM Ma€ BCi O3HAKM 3JI0BXKMBAHHS TPOIECYATbHUMU TIPaBaMU Yu
MTPAaBOMOYHOCTSMM.

Jocaikyroun mpobsemy TIPUHIUITY J0OPOCOBICHOCTI, 1iKaBO 3BEPHYTH yBary
Ha 11 BOXJIUBICTH 1 3 OTJISY Ha Te, 10 BOHA aKTYyasli3yeTbCs B 4acu Koaudikaiii
MPOIECyaTbHOTO 3aKOHOABCTBA. [ifIkpecarmMo, 1o SIK Taka 1ist mpobiema Bixke OyJia
o3HaveHa Mpu Koaudikallil MpoiecyasbHOr0 3aKOHOIaBCTBA HOBOTO uacy. [licis
npuitaaTTsa CtaryTy MUBLIBHOTO cyfiounHcTBa B 1864 p. 1leHTpasbHe Miciie Y TOro-
JaCcHIH AUCKYCil 1010 HETOOPOCOBICHOCTI BIIBOAMIIOCS TaK 3BAHOMY «IIPABY CTOPIH
Ha KpuBAYy» [6, ¢. 736], ToOTO HiTLToCcs Ipo mMpobeMy [OMyCTUMOCTI TOBIIOMJIEHHST
Cy/ly HETpaBau CTOPOHAMHU ab0 HETIOBIIOMJIEHHSI HUMHU BiJIOMHUX iM BifloMOCTel i/
yac BiAINTPaBJeHHS TTPaBOCY/Id y UBIJIBHUX cIIpaBaX. ¥ TOW Yac O/[Hi BYEHI BUIIPAB-
JIOBYBaJIM MO’K/JIMBICTh KPUBJAM Y IIMBLIbHOMY IpoIleci 3 O0OKY CTOPiH, BUBHAIOUM il
«HEeOOXITHIM 3JI0M», «HEBIl EMHUM CYITyTHUKOM I[UBLILHOTO CYIOYMHCTBA» Ta MOSIC-
HIOIOYM 1 BUMOTaMU TIPUHITUITY 3MaraJbHOCTI Ta MpaBa Ha BIIbHUI BUOIp CIOCOOIB
3aXMCTy CBOIX paB [3, c. 742]. HartomicTp iHII BBaXkajau i KPUBJLY, i 3aMOBYYBAHHS
MIKIJJIUBUMU JIJIST TTPABOCY/I/IS, 3ayBaXKyI0Ur HAa XUOHOCTI abCOMOTHU3AITIT TIPUHITUITY
3MarajJbHOCTI Ta HeOOXiJHOCTI HOro BPiBHOBAsKEHHSI 3a JOIIOMOTOIO CYI0BOTO KepiB-
HuiTBa mpoitecom [13, c. 2897].

Tak, A. H. Teaza nig HezoOpOCOBICHICTIO CTOPIH Y IMBLIBHOMY CYIOYMHCTBI
PO3yMiB Oy/Ib-IKi il CTOPOHH, 1[0 MOJATAIOTh B TOMY, 11100 IIJISIXOM BUKOPUCTAHHS
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BCTAHOBJIEHMX Y 3aKOHI MOKJIMBOCTel ab0 30BCIM IEPENIKOAUTH BiIIlyKaHHIO
IpaBIK Ta BiAHOBJIEHHIO IIpaBa, ad0 BiAAIUTH iX Ha 4ac, SKOMOTa JOBIINMN, SKIIO
e 3/iICHIOETHhCS cBifloMo [6, c. 7—8]. ABTOp BHA€ThCcs 0 AMXOTOMIi «KpwBIa/
NpaB/ia» 3a3HAYA0YH, 10 ITUBIIBHUN TPOIEC TOKJINKAHUN BCTAHOBJIOBATH iCTUHY,
TOOTO MPaBiLy, & TOMY HE MOKHA BUIIPABAATH JOMYCTUMICTh KPUBAU Y IUBIILHOMY
CY/IOYMHCTBI JKOJHUMH apryMeHTaMU, Ta JKOJHOTO «IIpaBa Ha KPUB/Y» CTOPOHU He
MaloTh 1 HEe MOKYTb MaTH, aJikKe 1ie CylepeduTruMe MeTi Ta 3aBAaHHAM I[UBIJIbHOTO
cynounncTBa. Taka HeZ0OPOCOBICHICTD, HA AYMKY BYEHOIO, MOKE IIPOSIBJISATUCS
B pisHuX (opmax. Ko o6uaBi cTOpoHN ab0 OHA 3 HIUX BUCJOBJIOIOTH TIOJOKEHHS
3aBiZIOMO JIJIs1 HUX HelpaB/IMBi, 3aXUIIAIOTH Ta MiTPUMYIOTh Te, YOTO HACIIPaB/li He
6yJI0, 1 YMHATH 3a3HAYEHE 3 METOIO JIOCSITTU BUTO/IH, TO MU MAEMO CIIPABY i3 KPUBJIOIO
y IUBUIBHOMY Cyi Y yucToMy ii Burmsmi [6, c. 2]. Ilopsn 3 1um, icHYIOTb 1 iHIIT
BUJIM IIPOLECYaJbHOI HeJ0OPOCOBICHOCTI CTOPiH, AK-0T: 1) yMUCHE IPUXOBYBaHHS
CTOPOHOIO OY/Ib-sIKOI 06CTaBUHU a0 TPUMYIIEHHS CYPOTUBHUKA HaJlaBaTh JOKA3H
Ha MiATBEP/KEHHS TOTO, MO oMy g00pe BijioMo; 2) mii CTOPiH, CIIPSMOBAHI JIUIIE
Ha 3aTATYBaHHS PO3IVISA/Y CIIPAaBU 3 METOIO 3MYCHUTH CBOIO CYIIPOTMBHMKA WTHU Ha
MOCTYIIKH, TIOTOAUTUCS 3aKIHYUTHU CIIPpaBy Ha yMOBaX, BUTIIHUX /I CTOPOHH, 1110
BXKUBa€ MoAiOHNX 3axoxis [6, ¢. 4—5]. SIk BuaHO, aBTOP (PaKTUYHO 3BOAUTH iHIII
BUIAAKK HeZ0OPOCOBICHOI OBEAIHKK [0 BUIIAAKIB 3/I0BKUBAHHS IIPOIECYaJIbHUMM
paBaMH, TTiKPECTIOI0YN BUKOPUCTAHHS TIPAB, TlepedadeHnX 3aKOHOIaBCTBOM, BCY-
repey iX MeTi, Xoua i He Ha3WBa€E MPSIMO 3a3HavyeHi il 3JI0BKUBAaHHSIMU.

[lo aHasoTiyHNX BUCHOBKIB NMpUIoB i A. ByraeBchkuii, Bu3Hawoun hopMaMu
He0OPOCOBICHOCTI B Cy/Ii He JIMIle BJACHE KPUBALY, aje il 03B CTOPOHAM KOPH-
CTYBaTHUCS iX TPOIleCyaJbHUMHU MPaBaMU — BUMaraTu J10JIaTKOBUX BiJ[OMOCTEH,
HAIOJIATaTh Ha JJOTPUMAHHI CTPOKIB TOIIO, SIKIIO TaKe BUKOPUCTAHHS SIBHO CJIYTYE
IiJISIM 3aTSTYBaHHS TIPOIIECY Ta HEZTOOPOCOBICHOTO 3a/I0BOJIEHHSI BJIACHUX IHTEPECIB
3a 4yKMIl paxyHOK. ABTOp PO3Pi3HS€ BUIIQJKU IIPOIleCyaJbHOI KPUBAM, IUKAHU
Ta MPOCTOi HeJ0OPOCOBICHOCTI CTOPIH y NMUBIIBHOMY CyZ0YMHCTBI [3, c. 733—-742].
3ayBaxknMo, 1110 i y ganuii yac y ynaHomy HIIK Ykpainu takox MicTUTbCS BKasiBKa
Ha HEJIONYCTUMICTh KPUBAM Y IIUBLIBHOMY CyMOUMHCTBI. Tak, BiAMOBiAHO 10 4. 4
cr. 43 TIITK Ykpainu 3a BBeJIeHHS Cy/Iy B OMaHy 00 (haKTUIHUX OOCTABUH CIIPABU
BUHHI 0COOW HECYTh Bi/IOBIIaIbHICTD, BCTAHOBJIEHY 3aKOHOM.

BaksmBuM TakoK BUAAETHCS 1€ OJMH ACHEKT JOCJHIKYBaHOI mpobieMu —
HUTAHHS TIPOTECYaTbHOI HeJOOPOCOBICHOCTI TaKOK CTABUIOCS Oe3mocepesHbo
Yy B3a€EMO3B’A3KY i3 (peHOMEHOM 3JI0BXKMBAHHS TTpoOIleCyaTbHUMU TTpaBamMu. Tak,
€. B. BacbkoBcbKuil 3a3HauaB, 1[0 HEAOOPOCOBICHI 0COOU MOXKYThH MPEI SABISATH
3aBiZIOMO Oe3MiICTaBHI TTO30BH, SIKIIO 3HAIOTD, 10 Y BiMOBIaYa HEMAE JOKa3iB, 110
3/1aTHI CIIPOCTYBATH IX BUMOIHM; OCKap)KyBaTH pillleHHs CYyZy, PO3yMiloun iX Ipa-
BUJIBHICTD Ta MOPYIIYBaTH OE3MiIbHI KJIOMOTAHHS JIMIIIE JIJIS 3aTATYBAHHS TIPOIIECY;
3asBJIATH 3aBiJIOMO HETPABUJIbHI Bi/IBOJIN; TMTOBIIOMJIATH CYy/y Pi3Hi (hakKTUUHI Bifl0-
MOCTI Ta TIpe’ BT (hasbIINBI JOKA3W; BUKPUBJISTA OOCTAaBUHU CIIPaBy; 30MBATH
CY/L IOPUANIHUMHE Ta JIOTITYHIMEU codizmamu Toto [4, ¢. 670]. Ak 6aunmo, aBrop T
HeZI0OPOCOBICHICTIO CTOPIH Mepe/yciM po3yMie PisHi BUM 3JI0BKUBaHb [IPOLECYab-
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HUMM TIpaBaMU, a TaKOX MPOSBU KPUBAU B IUBIJTBHOMY IIpPOIlECi, TPOTe HE HAJAE
YITKOr0 PO3MEKYBAHHS IOHSATD MIPOIECYaabHOI HeJ00POCOBICHOCTI, IPOIECYaATbHOI
KPUBM Ta 3JI0BKUBAHHS MPOIECYAJTbHIMU TTPABAMU.

Bapro 3azHaunTwy, 1110 y cydacHiil 3apyOiKHil JliTepaTypi 3 MUTaHb UBIJILHOTO
MPOIECYATHHOTO MTPaBa MUTAHHSI TIPOIECYATbHOT T06POCOBICHOCTI, OKPiM TIpobIeMa-
THUKU 3JI0B)KMBAHHS TPOIlECyabHUMU TIPABaMHU, 3TaJlyEThCSI TAKOK Y KOHTEKCTI Tak
3BAHOTO «ITPOIIECYATIBHOTO ecTonenioy |15, ¢. 231-237], nix skuM po3yMiioTh HEMOXK-
JIMBICTH CYNEPEUsIMBOI MOBE/IHKM CTOPIH y IMBIJIbHOMY CY/NOYMHCTBI. B anrmiii-
CbKOMY TIpaBi eCcTOTeNh 0O3HAYAE 3allepevYeHHs TaKol TOBEIIHKM CTOPOHU B MPOTIEC,
STKOIO BOHA MEPEKPECITIOE Te, 10 TOMEePEAHBO OYI0 HE0 BU3HAHO. Y MisKHAPOJAHOMY
paBi 3TiZHO 3 PABUJIOM €CTOIeNst Cy6 €KT He MOKe BUMHSTH JIii, HECYMiCHI 3 foro
MO3UIII€10, 1110 BUIJIUBAE 3 TIONEPEIHBOI TIOBEIIHKY UM BiAnoBiqHUX 3248 [11, c. 20].
[Tpu 3xpificHeHHI MUBIJIBHOTO CYIOYMHCTBA TaKa CUTYallisd BUHUKAE Yy pasi, KOJIU
CTOpPOHA JAOTPUMYETBHCS TO3UIIiI, KA € MTPOTUIEKHOIO IO 11 TOTIEPeHbOI TO3UTTii,
OpIEHTYIOUNCH Ha SIKY Aisiyia inmia ctopoHa [20, ¢. 175]. MparmenTtapie BiATBOPEHHS
3a3HavyeHe mpaBuyIo 3HauwIo i B ynHHOMY [IITK Ykpainu, Hanpukiaz, y 3akpirieHHi
B 3aKOHI BUKJIIOUHMX 0OCTaBUH, 32 SIKMX MOJK/IMBA BiJIMOBA Bijl BUSHAHHS 0OCTaBUH
(4. 2 ct. 82 IIK VYkpainn); BU3HaHHI MPEIOAUITIIIHOCTI Cy/TOBUX aKTiB 3 TOUYKH 30PY
3BLIbHEHHS BiJl JOKa3yBaHHs 0OCTaBUH, 1[0 HUMK BeTaHOBJIeH] (4.4, 4-6 cr. 82 I[ITK
YKpaian); HeMOKJIUBICTh CKACYBAHHS Cy/IOBOTO PIllleHHS allesISIiitHIM Cy/IOM Y pasi
MOPYIIEHHST TIPaBUJT TH/ICYAHOCTI, KO 0coba Oe3 MOBaKHUX MPUYNH HE 3asiBJIsIA
PO HEMiJICY/IHICTh cipaBu y cyi nepiioi incraniii (4. 2 ct. 378 IIIIK Ykpaian),
TOTIIO.

Taxum umHOM, aHaJi3 MPOIECYATHHOTO 3aKOHO/IABCTBA Ta HAYKOBOI JiTepaTypu
3 OKpecJIeHOI MPoOIeMaTHKU JIa€ MiICTaBU CTBEPIKYBATH, 1O CKJIAJOBUME TPHH-
iy 106pocoBicHOCTI y MUBITbHOMY cynounHCTBI €: 1) 3ab60poHa 3/70BKIBAHHS
[POIleCyaTbHUMHE TIPaBaMu; 2) BUMOra 100POCOBICHOTO BUKOHAHHSI TIPOIECYATbHUX
0060B’513KiB; 3) 3a60pOHA CyNePeUTnBOI TIOBEAIHKU CTOPIH, 200 MPABUIIO MPOIECyaTb-
HOTO ecTorneso; 4) 3ab0poHa YNHUTH iHIII POTUIIPABHI MEPEIIKOAN Y 3iiiCHEeHH]
npaBocyuist (Harmpukiaj, 3ab0poHa BBEICHHI Cy/ly B OMaHy; 3a00pOHa BUKOPUCTAHHS
BTPAYEHUX MPOIECYATbHUX IPABOMOYHOCTEH TOIIIO).

Y KOHTEKCTI MpobJeMaTHKH, 0 PO3TJISAAETHCS, TAKOK BUHUKAE MMUTAHHS TTPO
CHiBBITHONIEHHST TIPUHIUITY A0OPOCOBICHOCTI i3 MPUHIMIIOM HEMPHUITYCTUMOCTI
3JI0BKMUBAHHS TTPOTECYaTbHUMHI TIpaBaMu, AKUi 3akpimero y m. 11 4. 3 cr. 2 111K
Ykpainu. ¥ HayKoBiil JiTeparypi iHKOJIU BUALISETHCS MPUHIUAI HEITPUITYCTUMOCTI
3JIOBKUBAHHS [IPABOM $IK 3arajibHOIIPABOBUI MPUHIIAI peaJii3allii 1npaBa, KOH-
CTUTYIIWHUN TPUHIIAT, 3araJbHUI TPUHIAT TpaBa Tomo [2, c¢. 281; 17, c. 149].
Tak, I. A. Tajpkues, posrasiaroun KOHCTUTYINIHI PUHITUITN JT0OPOCOBICHOCTI Ta
HEMPUITYCTUMOCTI 3JI0BKUBAHHSI Cy0'€EKTUBHUMU TIPaBaMHU, OB SI3Y€ MEPITUT 3 HUX
nepeayciM i3 HasgBHICTIO TPe3yMIIii 106POCOBICHOCTI YYaCHUKIB THX YH iHIIUX
MaTepiaTbHO-TIPABOBUX BITHOCUH (MTOATKOBUX, IUBIIBHUX TOIIO), 1II0 BU3HAYAETHCS
KOHCTUTYIIIHOIO0 HOPMOIO, BiZIMOBIHO 0 SKOI JIOAKHA, i 1paBa i cBoOOAU € HallBU-
moto minHicTo. [IpuHIun 106pOCOBICHOCTI, HA YMKY I[HOTO aBTOPA, BUCTYIAE TUM
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IHCTPYMEHTOM, SIKUIi J03BOJISIE CYI/Ii 3a0e31ednTyi OaJaHc IPUBATHUX Ta CYCILIBHUX
iHTepeciB i € GiIbII 3araJIbHUM IPUHIUIIOM, IO/0 SKOIO IIPUHIIMII HEJOMYCTUMOCTI
3MIMCHEHHS MPaB HA 3710 iHITUM BUCTYIIAE K okpeMmuii [5, c. 61]. Ane A. A. Manu-
HOBCBKHI BBAKA€ HETIPUITYCTUMICTD 3JI0B)KMBAHHS TIPABOM OKPEMUM 3araJbHOIIPABO-
BUM MPUHITMIIOM, TaPAHTIEO peastizallii sskoro BUCTYyTa€e 106pocoBicHicTb [9, ¢. 301].

Bucnoexu. Tlpuniun 106pOCOBICHOCTI € 3arajJibHUM TIPUHITUIIOM TIPaBa, 10
MOTIUPIOETHCS HA BCIO cdepy MPaBOBOTO PeryJyioBaHHS, B TOMY 4uCi i Ha cdhepy
IMBIJIbHOrO cyfounHcTBa. HatoMicTb NPUHIMIT HEITPUILYCTUMOCTI 3JI0B3KMBAHHS
MpOoIeCyaJbHUMH MPABaMU € TaJy3eBUM IPUHIIMIIOM IIMBIJTbHOTO CY/TOYMHCTBA,
0 TPSAMO BUILJIMBAE 13 3a3HAUYEHOTO 3araJbHONPABOBOIO NMPUHIIAILY Ta € HOTO
CKJIA[0BOIO, OJIHAK He OXOILIIOE BECh CIIEKTP IPOSBIB IIPUHIUILY Z0OPOCOBICHOCTI
B IIMBIJIBHOMY CYIOUYMHCTBI. Buxozsiuu i3 cka3zaHoTo, BBAXKAEMO, 10 Y IIMBIJIBHOMY
pOoIeCyaJbHOMY 3aKOHOJABCTBI CJIijl 3aKPiUTH caMe IPUHIUI 10O6POCOBICHOCTI
YUYACHUKIB IUBIJIBHOTO CYZIOYMHCTBA, a 3a00pPOHA 3JI0BKUBAHHS MPOIECYATbHIMU
1paBaMu Ma€ PO3IJISIIATUCS SIK OJIHA 3 Oro rapaHTiil.
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Principle of good faith of participants in civil proceedings and prohibition of abuse of civil
procedural rights

The issues of the status of good faith of participants in civil proceedings as an independent principle
are investigated, taking into account the degree of its legal regulation and the existence of a legislative
prohibition to abuse civil procedural rights. An outline is given of the state of development of the problem
in the scientific literature, as well as legislative regulation in procedural legislation.

It has been argued that the modernization of civil procedural law in some way influenced the
modification of a competitive model of civil justice, based on its tasks - fair, impartial and timely
consideration and resolution of civil cases with the aim of effective protection of violated, unrecognized or
challenged rights, freedoms or interests of individuals, rights and the interests of legal entities, the interests
of the state. This [actor has led to a rethinking of the principles of civil justice as a cornerstone of the legal
regulation of civil procedural legal relations, Considering that in the competitive model of civil justice, the
implementation of the procedural rights and procedural obligations by participants in civil proceedings
is essential in the presence of the provision contained in part 1 article 44 of the Civil Procedure Code of
Ukraine, which provides that participants in the trial and their representatives should use procedural rights
in good faith and abuse of procedural rights is prohibited.

The author proves that the analysis of procedural legislation and scientific literature on the outlined
problem gives grounds to assert that in the system of principles of civil justice the principle of good faith
of participants in civil justice has independent status, structural content and defines: 1) the prohibition
of abuse of procedural rights; 2) the requirement of honest performance of procedural duties; 3) the
prohibition of contradictory behavior of the parties, or the rule of procedural estoppel; 4) the prohibition
of other illegal impediments to the administration of justice (for example, the prohibition of misleading
the court, the prohibition of the use of lost procedural powers, etc.).

Keywords: principle of good faith; general principles of law; abuse of procedural rights:
implementation of procedural rights.
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MOHATTA 3bATAHEHHA B KOHTEKCTI
KOHAUKUIMHOIO 30bOB’A3AHHA

Cmammst npucesuena 00CAIONCeHHIO NOHAMMS 30a2auenist 8 KOHMEeKCmi npobiemamuxi 30606 s-
sanv i3 nadymms abo 36epexcenns maina 6es 0ocmamivoi nPasosoi nidcmasu (SKi HA3UBAIOMY TWe
KOHOUKUiHUMU 30008 sa3annsamu). Kpumuuno ananisyrouu naseni 6 nayuyi meopii «(paxmuunozos i <opu-
Quunozo» 3bazauenns, asmopka 0oxo0umsv GUCHOBKY, W0 30azauenis MoYce NOAAAMU SK Y Hadymmi
mumyay na piv, max i 6 6e3mMuUmyavHoMy 60L00IHHI Ma KOPUCTYEaNHI Heto. Y 363Ky 3 uum o00rpyn-
MOBYEMbCsL NO3UYLS, 32010 3 AKO0IO0 Npeomemom Oe3niocmasnozo 36azavenis Mojicymo Oymu sk peui,
BU3HAUEeHT POOOBUMI 03HAKAMU, MAK 1 IHOUBIOYaIbHO 6UsHaueHi peui. Kpumuuno ouinoemvcs noioxcenms.
YKPACHKO20 3aKOHO0ABCMEA U000 M020, U0 Npeomemom 3éazauenis modxce Oymu miioku Maino, adice
Ha NPAKMUYi eKOHOMIUIY UIHHICMb MAIOMb YUMAL0 Huux 61az, SKi He 0XONLI0I0MbCS 3aKOH00ABUOI0
Oeqpininicio maiina, aie 0XONII0I0MbCA OLILUL WUPOKUM NOHAMMAM 00 €KMI6 UUGLILHUX NPAB.

KimouoBi cioBa: Gesmijgcrashe 36aradyeHmst; KOHAMKINSA; KOHAMKIIHHUN T1030B; HEAOTOBIpHi
3000B’s13aHHSI.

Bawmapesa E. A., couckatenb kadeapbl rpaskaanckoro npasa Ne 1, Harmonasnbmbiii topuanyec-
Kuii yaHusepcurteT umenu dApocnasa Mynaporo, Ykpauna, r. XapbKoB.
e-mail : vashtareva.ea@gmail.com

IousTre oGorameHus: B KOHTEKCTE KOHAUKIIMOHHOTO 0013aTeIbCTBA

Cmamos nocesuena ucciedo8anuino NOHAmMus 0002auenus 6 Konwmexcme npodieMamuxy 06s3a-
MeAbCME U3 HeOCHOBAMENLHOZ0 NPUOOPemenust Ui coepedcenius umyuecmsa (Komopwie maxice Hasvl-
sarm KOHOUKUUOHHbIMU 00sI3amebemeami). Kpumuvecku anaiuaupysi cyuecmeyouje 8 Hayxe meopuu
«haxmuueckoz0»> u <10puUdUUecKoz0» 0002auenus, aemop Oeiaem 6vi600, Umo 0002aUeHUE MONCET
cOCMosms Kax 6 npuodpemenuu mumyia na 6eub, max u 6 OesmumyavbHOM 6AA0CHUU U NOIb30BAHUU
gewpio. B amoil cés3u 060CHOBLIBACTNCS NOIUUUS O MOM, UMO NPEOMEMOM HEOCHOBAMEIbH020 0002aue-
Hus Mozym Ovims Kax eewgi, onpeoeieivle POO0GbIMU NPUSHAKAMU, MAK U UHOUBUOYALLHO Onpedeen-
Hole sew. ABMOp KPUMuUUecKUu OueHusaem noioHeHUe YKPAUHCKOZ0 3AKOHOOAMeNbCmea KaACameivHO
m020, wmMo nPeoMemom 0602auenis MoNcem Obimp UCKIIOUUMENHO UMYUECTNEO, NOCKOIbKY HA NPAKMUKE
AKOHOMUUECKYIO UEHHOCTIL UMEIOM HeMAL0 OpY2ux 61az, KOMopole He 0X6aAMblealomest 3aK0oH00AMeNbHOL
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Oepunuyuers uMyuwecmead, Ho Npu IMOM 0X6AMbIBAIOMCSL OOJee WUPOKUM NOHAMUEM 006eKM08 2padxic-
oanckux npas.

KiroueBbie ciioBa: HeocHOBaTeIbHOE 060TANCHNE; KOHIMKIHST; KOHAMKIIMOHHHBII MCK; HE0TO-
BOPHbIE 00513aTE/IbCTBA.

Iocmanoexa npooaemu. 111 BAHUKHEHHS KOHAMKIIITHOrO 30008 sI3aHHST MAIOTh
OyTH HassBHUMU Tpu yMOBH: 1) 30arauentst HaOyBaua; 2) Te, 110 Iie 30aradeHHsT Bi/l-
OyJsiocst 3a PaxXyHOK IOTEPIIJIOTo; Ta 3) BiICYTHICTH MIPABOBOI IICTaBU JIJIsI TAKOTO
sbarauenns [1, c. 68; 4, c. 71; 9, c. 207; 16, c. 148]. Take x GaueHHs: GyJI0 HiATPUMAaHE
it HoBocchopmoBanuM BepxoBuum Cyzom y mocranosi Big 29.01.2018 p. y cmpasi
Ne 910/12574/17 [18]. Biarak, Bupitnyioun cripaBy 3a KOHAMKI[ITHUM MO30BOM, CY/Ty
HaiirepIie HaJeKUTh YCTAHOBUTH, YU MaJIO Micile 30aradeHHsT BiAMOBiaya. 3 OTJIsLy
Ha Ie TUTAHHS PO TOHTTS 30aradyeHHsi HabyBa€ iCTOTHOTO TIPUKJIAJHOTO 3HAYEHHSI.

Ananiz ocmannix docnioxncenv. Y cydacHiii yKpaiHChKiil paBHUYIN HayI[ ITPO-
GJ1eMaTUIll KOHIMKIIHHIX 30008 sI3aHb 3aTajloM IIPUCBSYEHO POOOTH TaKUX JOCTiIHNU-
KkiB, sk: 1. E. Bepecrosa (1. E. Berestova) [2], I. B. Benenixtosa (1. V. Venediktova)
[6], I. M. Toruapos (I. M. Honcharov) [8], B. M. Iruatenko (V. M. Thnatenko) [10],
b. IT. Kapnayx (B. P. Karnaukh) [11; 12], . B. ITyukosa (H. V. Puchkova) [24] Ta in.

BizamoBigHo 110 3araJbHONPUITHATOI TOYKH 30pYy, 30aradeHHsI Ma€ Micile y pasi
a) 30isbIIeHHs MaiiHa ocobu, a0 0) SKII0 MaiiHO 0coOU He 3MEHINYEThCs, 3a 00cTa-
BUH, Y SIKHX BOHO TIOBMHHO OyJio 6 3meHmuTucs [26, c. 65]. Y nepiiomy BUMaaKy
rOBOPATH 1IPO 30arayeHHs BHACIIIOK Hadymms MaiiHa; B IPyroMy — PO 30aradeHHsI,
BHACJIIJIOK 30epecenis MaiiHa. 3a3BUYail BBAKAETHCS, 1110 CaMe TaKe PO3YMIiHHS JBOX
dhopm 3barayennst 3axianero i B 4. 1 c¢r. 1212 1K VYkpainu, y sikiii izerbest mpo ocoby,
sIKa «Habyia MaitHo abo 36epezia 1oro y cebe 3a paXyHOK iHIIOI 0COOM».

OxHak monpu Te, 1O Ha PiBHI 3arajabHOro dopmyioBanis (aedininii 36ara-
YeHHS) HAYKOBII B IIJIOMY OJHOCTAWHI, MOAAIBIINN aHa/i3 BUKPUBAE CYTTEBI PO3-
GixxuoCTi B IxHiX morssaax. [To-mepiie, AKIo HaeTbest mpo Taky Gopmy 36aradeHHs
SIK HAOYTTsI MaiiHa, TO YUMAJIO AUCKYCill BUKJIUKAE SIK caMe TIOHSTTS MaiiHa (B O3Ha-
YeHOMY KOHTEKCTi), Tak i Te, IO CJIiI PO3YMITH il HOTO «HAOYTTSIM». Y IbOMY K
piunIi HafPi3HOMAHITHIII TJIyMaYeHHsI TIOPOKYE IUTAHHS PO Te, Yh Oy/b-sKe
MaiiHo Moxke OyTu mpeaMeroM 3b6aradentst. [lo-apyre, Xo4a BCi 3roAHI 3 THM, MIO
30araueHHs Moxe BigOyBaTucs dyepe3 HaOyTTs a00 yepes 30epesKeHHs, HeMa€e OJ[HO-
CTAHOCTI y TOMY, SIKi came BUTIAIKW CJIi/I BITHOCUTH 0 HAOyTTs MaiiHa, a siKi — /10
30epeKeHHS.

Mema cmammi — BU3HAYNTH 3MICT TOHSTTSI «30aradyeHHs» y KOHTEKCTI pO3y-
MIiHHSI MiZICTaBU BUHUKHEHHST KOHIUKI[ITHOTO 30008’ sI3aHHSL.

Buxnao ocnosnozo mamepiany. Y 1UBLIICTHYHOMY TUCKYPCi chOpMyBanocs
JIBa TIOHATTS: «pakTUuyHe 30aradeHHs» 1 «opuanyHe 36aradyeHHs». Tak, ofHI BueHi
HAITOJISITAIOTH HA TOMY, IO i1 Ge3MiIcTaBHNM 30aradeHHsIM CJTi/T PO3YMITH BUKJIIOYHO
«hakTryHe 30aradeHHsT», TOOTO 30aradeHHs MIJISTIXOM OTPUMAHHST pedi y (akTudHe
BOJIOJIIHHST Ta KOPUCTYBaHHs, Oe3 HaOyTTst Oy/ib-SIKOTO ITpaBa Ha Taky piu [26, c. 65].
B ocHoBi Takoi 110o3ullii JIeKUThb YSABJIEHHS PO «HETOTPINTMMICTh» MpaBa: SKIIO I0pU-
JMYHMIA TUTYJI Ha Pid Hepeiinios 10 HabyBaya, TO I[e He MOIJIO CTaTUCS IHAKIIe, aHikK

ISSN 2414-990X. Problems of legality. 2018. Issue 141 105



LUUBIIbHE MPABO I LIUBIJIbHUI MPOLIEC

3a HAsSIBHOCTI HAJIEKHOI 10 TOTO IiICTaBH, AKIIO K IiJCTaBu He OYJI0, TO i TUTYJI He
nepexoauTh. [IpuIycTUBIM TPOTUIIEKHE, TOBEJOCS 6 BH3HATH, 110 MPABOMOPSIIOK
MOJKe JIOTYCKATH TOXUOKY i (DOPMaIbHO CAaHKIIOHYBATH MEPEXif TUTYJIY Y BUIA/-
Kax, KOJIM I[bOT0 He TIOBUHHO Oysio 6 6ytu. B. B. Buskos, 30kpeMa, HaroJsArae, mo
«besrigcTaBHicTh 30aradyeHHsT HEOAMIHHO O3HAYa€ BiICYTHICTD IMICTAB /IS TIEPEXO/LY
Bi/ITIOBI/IHOTO TIPaBa, TaK SIK MaiTHOBI MTpaBa MOXKYTb BUHUKATHU 1 TPUTTUHATUCS TIJTbKU
obrpynroBanos [Ilut. 3a: 7, c. 47].

Ha mporuBary 3a3naueHoMy, TPaBO3aCTOCOBHA MPAKTUKA CBITYUTDH TIPO Te, IO
30aradeHHsl y KOHTEKCTI KOHIUKI[IHHOTO 3000B’sI3aHHST MOJce BiIOYBATHCS TILISTXOM
HaOyTTs opuandHOrO TUTY Iy (mpaBa) Ha pid. Cepesr iHIOTO Tie CTOCYETHCS BUIA/IKIB,
Koz 0coba HabyBae (i HaIeKHUM YMHOM PEECTPYE) MPABO BIACHOCTI HA 3eMEJIbHY
MIJAHKY, BiiBe/leHy 1if Ha MijicTaBl pillleHHS MiCI[eBOI pajid, gKe B MOJAJbIIOMY
BU3HAETHCS HE3AKOHHUM.

Tak, nanpukaaz, y crupasi Ne 6-30901c15 Bepasitcbka michbka pasa nepeasa
y BJIACHICTD Bi/ITIOBi/Iau€Bi 3eMeNbHY [JISTHKY IS iHAUBIyaIbHOTO Ta9HOTO OY/IiB-
HUI[TBA B MesKax HOPM Oe30IIaTHOI puBaTu3aliiil. Bignosijgay orpumas gepskaBHMii
aKT Ha IIPAaBO BJIACHOCTI HAa BKa3aHy 3eMeJibHY [iIgHKY. OHaK Y 0JabIIOMy ITPOKY-
POp 3BEPHYBC JI0 Cy/ly B iHTepecax Jep:KaBU i3 M030BOM, Y SKOMY IIPOCUB BU3HATU
HE3aKOHHUM piterHst BepasHcebKoi MichKol paau 1 3060B’13aTH BiIIOBIaya mosep-
HYTH TEPUTOPIAIGHIN TPOMa/i CIpPHY 3eMeJbHY IIISHKY SIK Taky, mo HabyTa 6e3
JIOCTaTHBOI 1TPaBoBoi TijzicTaBu. CBOi BUMOTH MTPOKYPOP MOTUBYBAB TUM, 1[0 CITipHA
3eMeJibHa JIiJITHKA 3HAXOAUThCS B MEKax J[BOX KiJIOMETpPiB MpubepesKHOI 3aXUCHOT
CMYTH Y3I0BK A30BCHKOTO MOPsI, 2 TOMY BOHA He MOsKe OyTH mepe/iaHa y BJACHICTb
rpoMajisiHaM, OCKIJIbKU HaJIeKUTh 10 3eMesib BojgHoro (oumy. Bepxosuuii Cya
Vkpainu y nocranosi Big 2 6epesus 2016 p. BU3HAB 3aJ0BOJIEHHS TI030BY 3aKOHHIM
i OOTPYHTOBAHUM, TKPECTUBIIH TIPU 1[HOMY, TI[0 <OCKIJBKU PIillleHHS] MiCHKOT pajiu
1IPO BiJTYY’KEHHSI CIIIPHOI 3eMeJIbHOI JIJISTHKA Ha KOPUCTD BIINIOBiaua MiI/IIrae cKa-
CYBaHHIO, TO BiJICYTHi TIPaBOBi TificTaBu 30epekeHHsT IIbOTO MaiiHa 3a Bi/IMOBiaueM,
a TOMY /10 CIIPHUX [IPABOBiZIHOCHH... CYl IPABUJILHO 3aCTOCYBAB I1OJIOKEHHSI CTATTI
1212 11K Yxpainmns [17].

3araJioM cama iCTOpist IMUBIICTUIHOTO UCKYPCY CBIYUTD TPO Te, MO KOHAMK-
I1is1 BUHUKJIA HacaMIiepesl sik 3acib KOperyBaHHST «ITOXUOOK TIPaBONOPsiKY». JlocuTh
KpacHOMOBHO 1110 ijieto Bupasus P. [IItammiep (R. Stammler): «y 30608’ s13anHsIX i3
6e3ITiICTABHOTO 30aradeH s MPOSIBJISIETHCS CYTIEPEYHICTD MisK TEXHIYHO 0(hOPMIEHUM
npaBoM i “nipaBuiibHUM” TpaBoM. B iHTepecax cTabiIbHOCTI MPABOMOPSIIKY TEXHIYHO
oopmIIeHe IpaBO BU3HAE IIEBHUIL IIepexijl MaiiHa TaKuM, 110 BigOyBCs. AJie OCKIIbKY
y IeSKUX BUTAIKaX TAaKUW Mepexij He € OOrPYHTOBAHUM 3 TOYKHU 30pY “TIPABWIIb-
HOro” TIpaBa, TO 3000B’sI3aHHsI i3 O€3IMi/ICTaBHOTO 30araueHHsl SIKpas i CJAYTYIOTh JJIst
TOTO, a0V TIPUBECTH TEXHIYHO O(OPMJIEHE TIPABO Y BiAMOBIAHICTH i3 “IpaBUIbHIM”
npaBom» [HaBeneno 3a: 7, c. 84]). ITogibHMM YNHOM BUCJIOBUBCS i1 1HIIMIT HiMEI[b-
kuit nusinicr — 1. Kosep (J. Kohler), koTpuii Bkazas, 10 y HU3I BUTIAKIB IPaBO
caMo IPU3BOJMTD A0 HECHPABEAJUBOCTI i oTpebye camoBuipasieHus |3, ¢. 305].
Tomy, Ha HaIIl TOTJISIL, HE CJIiJI BiIKUAATH MOXKINBICTD HEOOTPYHTOBAHOTO TIEPEXOLY
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paB, a Pa3oM 3 Helo il MOKJIMBICTH Ge3MiZICTaBHOro 30araueHHs IISIXOM HaOyTTs
BiZIMOBIIHUX TIpaB.

Sk aHTHIION /10 Teopii «(aKTHIHOTO 30aradeHHsI» B HAYKOBIiil jiTepaTypi cop-
MyBaBCsI IIAXiJ, 3riAHO 3 SKUM I Oe3nigcTaBHUM 30arayeHHsaM CJIiJ PO3yMiTH
BUKJIIOUHO «IOpUINYHE 30aradeHHst», TOOTO HaOyTTsT TOro abo iHIIOro Cyd €KTUBHOTO
mpaBa Ha piu (Hacamriepes — mpasa BiacHocTi) [1, ¢. 68; 9, ¢. 209; 24, c. 152]. Taknii
Mi/IX1/] OYEeBUHO BUHUK HacaMmIiepes K Pe3yJbTaT 3iCTaBJIeHHS KOHAMKINI 1 BIHIM-
Kaniii. Moro jiorika 1mosisirae B TAKOMY: SIKITO TIPABO BJIACHOCTI He Mepeiio 10 Haby-
Baua, Ile O3HAYaE, IO MpeAMeT 30aradyeHHsT 3aJTHUIAETHCS BIACHICTIO MOTEPIIJIOTO;
a AKIIO TaK, TO OCTaHHINA Ma€ MpaBO Ha BIHAWKAIIIIO, 1 MICITd /IJIsT KOHAMKILI, BiIIIO-
Bi/IHO, HeMa€. 3Bijicu pOOUTHCS BUCHOBOK, IO €IMTHO MOJKJIMBUM BUIAIKOM 3aCTO-
CyBaHHS KOH/IMKILiI, € TOM, KOJIM BHACJIIOK IIEPEX0/Iy IIpaBa BJIaCHOCTI 0 HabyBaya
MOTEPIIINI BTPAYa€ TUTYJI BJACHOCTI, @ Pa30M i3 HIM — i MOKJIUBICTD TIPET STBITEHHS
BIHAMKAIITHOTO TI030BY. 3aKOHOMIPHUM HACJI/IKOM TaKOTO ITi/IXO/Iy € BUCHOBOK IIPO
Te, 10 (haKTUYHE BOJOIHHS I KOPUCTYBaHHs piudio (6e3 OTpUMaHHs IpaBa Ha Hei)
He € 36arayeHHsAM'. YTiM, Takuil BUCHOBOK BOYEBHU/Ib CYNEPEYUTh PEAisIM [IUBIJIb-
HOTO 000POTY, aJiKe He OTPeOYE AOBEEHHsT TOM (haKT, M0 KOPUCTYBAHHS PITUIO0 MA€
eKOHOMIiuHY IiHHicTh. Tosk Gy/ayun 6arom, sike Ma€ eKOHOMIUHY I[IHHICTb, TPUAATHY
710 TPOIIIOBOTO BUpa)XKeHHd, (haKTUYHe BOJIOMIHHS i KOPUCTYBAHHS PIYYIO I1JTKOM
3naTHe OyTH TpeaMeToM OesrmigcTaBHOTo 30aradeHHs. CIYIIHICTD TAKOTO THIXOLY
MiATBEPIKYE 1 CyZIoBa TTPAKTUKA.

Tak, y crpasi Ne 922/51/15 mignpuemens npupbaB y BIACHICTh HEKUTJIOBY
OymiBaio y M. XapKoBi, OJlHaK MPaBO Ha BUKOPUCTAHHS 3eMeJbHOI JIISIHKY, Ha
SKiil 1 OyaiBias Gysa posTalioBaHa, HaJeKHUM YUHOM He ohopMHB. 3TiIHO 3
obcraBuHamMu crpaBu XapKiBChbKa MiChKa pajia YXBaJWja PillleHHS PO HaJlaHHS
3a3HAaYeHOI 3eMeJIbHOI JIJISTHKY MATPUEMIIEBI B OPEH/LY ISt eKCILTyaTailii Ta 06cy-
rOBYBaHHS HEXXUT/I0BOI OyaiBii (kade). IIpu 1iboMy THM ke pinieHHsIM XapKiBChKOI
MiCchbKOI pasy mianpueMil 6yJi0 3000B’sI3aHO Yy MICIYHUN CTPOK a) 3BEPHYTHUCS 10
VIPaBJIiHHS 3€MeJbHUX PeCypCiB I/l BCTAHOBJIEHHS MeX 3eMesIbHOI AIMSAHKUA Ha
MicieBocTi, Ta 6) 3BEepHYTHUCS 10 YIIPaBJIiHHS 3eMeJbHUX BigHOCHH [lemapraMeHTy
MicTOOY/IyBaHHS, apXiTEKTYPH Ta 3eMeTbHUX BiIHOCUH XapKiBChKOI MiCHKOI pajiu
1711 ohOPMIIEHHST JIOTOBOPY OPEH/IM 3eMJTi. Y PIllleHHI TaKOXK yKa3yBajlocs, M0 TpU-
CTYIaTU /10 BUKOPUCTAHHS 3eMeJIbHOI JIJMSHKUA 70 BCTAHOBJEHHS 11 MeX y HaTypi
(Ha Mic1eBoCTI), ofiep;KaHHS JIOKYMEHTa, 110 TIOCBIIUy€ 1IPaBo Ha Hel, Ta Jep:KaBHOI
peecrpailii 3a60POHSAETHCSI.

Hesaskatoum Ha IpUTIUCH, IO MICTUJINCA B pilieHHI XapKiBChKOI MiCbKOI pajiy,
JIOTOBIp OpeHN 3eMJIi 3 TANPUEMIIEM Tak i He Oysio ykiameHo. Tum He MeHIIre,
HiIMPUEMEIb YITPOIOBK TPUBAJIOTro dacy (6JM3BKO TPHOX POKIB) MPOJIOBKYBAB
(baKTMYHO KOPUCTYBATHUCS MIJSHKOW0, He OYIy4y TPU TOMY 3aPEECTPOBAHUN SIK

1 Abo, mpuHaiiMHi, He € 36aradyeHHsAM y GopMi HaOYTTs MaiiHa, a HATOMICTh Ma€ PO3YMITHCS sIK BUIIa-
IOK 30epesKeHHsI MaliHa Y CeHCI 3a01a/KEeHHsT THX KOINTIB, siki HabyBau MycuB OU BUTPATHUTH, SIKOU
BOJIOJIIHHSI I KOPUCTYBaHHsI MJIO MicIle 32 HOPMAJIbHUX YMOB PUHKOBOTO 00iry, TOOTO — Ha OIIATHiil
ocHOBI. IIpo 1110 iMIUTiKallii0 3a3HAUEHOTO TMiAX0AY Oyle HTUCS HUKYE B KOHTEKCTI 0GrOBOPEHHS IIPO-
Gsiemu moftiry 36aradeHtst Ha ABi opmu — HaOyTTs 1 30epeKeHHsT MaiiHa.
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IUIATHUK TOJATKy Ha 3eMJI0 3 (isuynux ocib. 3pemtoro XapKiBchbka MichbKa paja
3BEPHYJIACS 10 CY/y 3 BUMOTOIO TIPO CTATHEHHS 3 (hi3MIHOT 0COOU-TI IITPUEMIIST TPO-
IMOBUX KOMITIB y PO3MIipi, 1110 JIOPiBHIOBAB PO3Mipy OPEH/IHOI IIJIATU 3a 3€MJIO, SIKa
Masia O CITpaBJISITHCS 3 11i€l 0coOM B pa3i yKJIaJeHHs 3 Heto 1oroBopy operau. CripaBa
po3risizanzacs HeoHOpPa3oBo. B octaTounomy mifcymky Butiuii rocoapcbkuii cy/
Ykpainu B noctanosi Big 12 ciung 2017 p. niiimoB BUCHOBKY, 1110 BUMOTHU 11031Bava
M/IIITal0Th 3a/I0BOJIEHHIO Ha TMijicTaBi mosjoxkensb raaBu 83 LK Yipainn. Koneris
CY/ULiB, 30KpeMa 3a3Haunsia Take: «Biamosigau (HaGyBau), He CITAYyIOYU OPEHIHY
IJIaTy 32 KOPUCTYBaHHS 3eMeJbHOTO TIJITHKOIO 3a BiZICYTHOCTI YKJIQIEHOTO JIOTOBOPY,
301JIBIIYE BapTICTh BJIACHOTO MaliHa, a TTo3uBay (TIOTEPIIJINIT) BTpayae HaJIeKHe oMy
MaitHO (KOIITH BiJl OPEH/IHOI TIaTH ), TOOTO BifOyBaeThest hakT GesrigcraBHoro 36e-
PEXKEeHHsI caMe OPEHJIHOI MJIaTH BiIOBiIaueM 32 PaxyHOK ro3uBaya. |...| Biarak MOII
3000B’s3aHa crratuTH XapKiBChKill MiChbKiil paji rpomroBi KOImTH, Ge3ImiIcTaBHO
30epeskeni BHACIIIOK OE30ILIaTHOrO KOPUCTYBAHHS CIIIPHOIO 3€MEJIbHOIO ALISHKOIO
6e3 nasexxnoro ocdopmienns» [22].

3Bajkaiour Ha BHI[e3a3HAUYEHE, MAEMO, OTXKe, [ITH BUCHOBKY, 1110 Oe3ITiicTaBHe
3barauyeHHsI MOJKe MOJIATaTH SIK Y «hakTUIHOMY» 30aradenti (Koju HabyBad, He
OTPUMYIOUM TIpaBa Ha Piy, (PaKTUUHO BOJIOJIE i KOPUCTYETHCS HEIO), TaK i B <IOPHU-
audHoMy 30aradenni» (koan HabyBau HaOyBa€ cy0’€KTHBHE IIPaBO Ha IPeEIMET
3barayeHHs ).

3 MOJIEMIKOIO IOBKOJIA «(haKTHUHOTO» 1 <IOPUIMYHOTO» 30aradyeHHst TiCHO MOB’sI-
3aHa JINCKYCisl 3 MPUBOLY TOTO, M MOKYTb OyTH MpeAMeTOM 30aradeHHsl TiJbKU
POIOBI UM TiJbKU 1HIUBIIyaJbHO BU3HAvYeHi peyi. [lepiiia Touka 30py KOpeTOEThCA
i3 Teopiero «oOpUANYHOTO» 30aravenns. JlocaigHuku, ki i 06CTOIIOTh, BUXOAATh
i3 TOTO, 110 3MIIITYBaHHS OTHOPITHIX PeYell € MiICTABOI0 HAOYTTS MPpaBa BJIACHOCTI.
3riIHO 3 TaKOIO MO3UINEI0 POJIOBI Pedi, MOTPATISIIOYH /10 MailHOBOI chepu HabyBaya,
3MINTYIOTHCS 13 MAaWHOM OCTaHHBOTO, BHACJIJIOK YOTO Yy TIOTEPITJIOTO MPaBo BJAC-
HOCTI Ha Taki pedi IPUIHUHSETHCS, a B HabyBaua — BUHUKA€E. OCKIIbKU BUHUKHEHHSI
B HaOyBaua IpaBa BJIACHOCTI B paMKaX Teopii «I0pUAMYHOr0» 30araueHHst BUSHAETHCS
HEeOOXiTHOI0 YMOBOIO KOHAMKIIiL, 3BiZICH POOUTHCS BUCHOBOK, IO TiJIBKKM POIOBI pedi
MOKYTh OyTH HpeaMeToM Oe3IicTaBHOro 36aradeHms, Mo3asK TiIbKU TakKi pedi
3MaTHI 10 3MINlyBaHHs, HATOMICTh 1HANBIyaJlbHO BU3HAYEHI pedi, He Oy/y4n 371aT-
HUMU JI0 3MINTYyBaHHS, 3aJIMIIAI0THCS BJIACHICTIO MOTEPIIOro, 1Mo (BiATOBIIHO 10
TEOPii «IOPUINYHOrO> 36araueHHs) YHEMOKJIMBIIOE KOHAMKINIO [1, c. 68; 2, c. 54;
6, c. 131].

ITikaBo, 1m0 moeHaHHS Teopil «(haKTHYHOTO 30araueHHsI» 13 THM K€ 3aCHOBKOM
PO 3MIITyBaHH SIK MMiICTaBy HAOYTTSI TIPaBa BIACHOCTI [IA€ Y TICYMKOBI TIPOTHLIEK-
HUI BUCHOBOK, 3Ti/IHO 3 SIKUM TIPEIMETOM GE3ITiICTaBHOTO 30araueHHsi MOKYTh OyTH
TIIbKY IHAMBIAyaJbHO BU3HAYEHI pedi (OCKIJIbKHU TIIBKU Taki pedi HaOyBay OTPUMYE
y (hakTuuHe BOJOAIHHS i1 KOpUCTYyBaHHsI Oe3 BUHUKHEHHsI mpaBa Ha HuX). OpHaK
y LIbOMY Pasi J0AaTKOBOTO 0OIPYHTYBaHHs 1OTPeOy€E 1mpobaeMa PO3MeKYBaHHS KOH-
JMKI Ta BiHAUKAaIli. K OJIMH i3 apryMeHTiB Ha KOPUCTDH 11bOTO TiAXO/MY T1OJIeKOJIN
HABOJISATHCSI TIOJIOKEHHST 3aKOHOIABCTBA CTOCOBHO TIOTIPINEHHS TPeaMeTa 30araueHHst

108 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2018. Bun. 141



Bawmapeea €. A. [ToHamms 36dz2a4eHHs 8 KOHMeKCMi KOHOUKYiliHO20 30608 'A3AHHSA

Ta BUTpaT Ha ioro yrpumanusg (4. 1 ct. 1214 1K VYkpaiaun). Ak cTBepmKryeThes,
3a3HayveHi MOJOKEHHS 3aCTOCOBHI BUKJIIOYHO /10 iIHIUBIyaJIbHO BU3HAYEHUX pedeil.

Pasom 3 TuM cJiii 3ayBaskuTH, 1[0 3aCHOBOK, Ha SIKOMY 0a3ylOThCs 00MIBa
migxoan (a came — TBEP/KEHHS PO Te, IO 3MINTyBaHHS € MiJCTaBO0 HAOYTTS
(i mpUIIMHEHHST) TIpaBa BJIACHOCTI), € fajeko He 6eacmipaum [/lus.: 8, c. 53—55]. Ha
MiZITBEP/PKEHHS TAaKO1 JIyMKH 3a3BUYall HABOJAUTHCS TEOPETUIHUIN TTPUHITATI crieninci-
Kattii (principle of specificity), 3rilHO 3 IKUM MPABO BIACHOCTI MOKe iCHYBATH TiJIBKH
I[0/I0 KOHKPETHOI pedi i He Moske iCHyBaTH 1100 abCTPaKTHOI (He BHOKPEMJICHOI
B HaATYypi) KiJbKOCTI pedeii [, c. 322, 324; 28, c. 314; 29, c. 269]. CtocoBHO POAOBUX
pedeii 1e o3Havyae, Mo BOHU MOXKYTbh OyTH MPEIMETOM TIpaBa BJIACHOCTI TLIBKU 32
YMOBH, 1110 BOHU CIIeI[iaJibHO BUOKPEMJIEH] 3-TIOMiK MacH 1HIITUX OJHOPITHUX Peyeil.
[HIIMMY cloBaMM, He MO’Ke iCHYBaTH IIPaBO BJIACHOCTI Ha abGCTPAaKTHUI IEHTHEP
3epHa, SIKUil 30epiracThcs Ha eJ1eBaTOPi HACUIIOM Pa30M 3 TOHHAMU 1HIIOTO TAKOIO K
3€pHa; OJIHAK ITPABO BJIACHOCTI MOKe iCHYBATH MIOJIO JIECSTU ITPOMAaPKOBAHUX MIITKiB
sepHa. Ha 11iif mizcraBi poOUTHCS BUCHOBOK TIPO Te, IO 3MINTYIOYUCHh 3 IHITUMHI
pedamu HabyBaya, MallHO MOTEPITLIIOTO 3HEOCOOIOETHCS 1 Yepe3 Te MepecTae icHyBaTn
SIK OKpeMUI 00’€KT IpaBa BJACHOCTI.

3 iHmoro GOKY, MOCJITHUKY, SIKi 3allepeUYyIOTh TIPOTH TOTO, 06 BU3HABATH 3Mi-
IIyBaHHS 11ICTaBOI0 HAOYTTS IIpaBa BJACHOCTI, 3B€PTAIOTh yBary Ha Te, 110 IepesiiK
Mi/ICTaB IPUITUHEHHS TIPaBa BIACHOCTI, iepedadeHnii y 1UBIIbHOMY 3aKOHOIABCTBI,
€ BuueprHuM (numerus clausus) [8, c. 54].

BBaskaemo, 1110 3MilyBaHHsST OJJHOPIHUX pedeit Maso 6 MPU3BOANUTH 10 BUHUK-
HEHHs [IPaBa CIIJIbHOI YaCTKOBOI BJAcHOCTI. Y TakoMy pasi ocoba, yui pedi moTpa-
WM JI0 MaiiHOBOI cepu iHIIOI 0ocobu, Maia 6 3MOTy BUMaraTv BULJIEHHS CBOEI
yacTku B HaTypi. OfHaK 71 1bOro HEeOOXiZHO BHECEHHS BIiANOBIHUX 3MiH 0
K Yxpainn.

Hapasi »x BupaeTbcs, 1o MUTaHHS PO Te, YU € 3MIIIYBAHHS POJIOBUX pedeit 1miji-
CTaBOIO HAOYTTSI MIpaBa BJIACHOCTI, HE MA€ BUPIMIATHLHOTO 3HAYEHHSI, ajiKe He3aJIeKHO
Bijl iioro BUpilIeHHs1 0co0a, siKka BTpaTUa POJAOBI Pedi, He Ma€ 3MOIM 3aXUIaTHCS
3a JIOTIOMOTOIO BiHJIUKAILi{; TOMY He 3aJTUIIAEThCS 1HIIOTO e(heKTUBHOTO TIISAXY BiJl-
HOBJIEHHS 1i CTaHOBMIIA, OKPIM SIK HaJlJeHHs TaKoi 0COOM IIPpaBOM Ha IIPe ABJIeHHS
KOH/IMKIII].

3 orJisIy Ha 3a3HavyeHe, CJIiJl TIOTOIUTHUCS 13 TMO3UITIEI0 TUX aBTOPIB, SIKi BBAa)Ka-
I0Tb, 1[0 MPEJAMETOM Oe3MiICTaBHOrO 30araueHHsi MOKYTh OYTH SIK iHANBIZLYyaJIbHO
BM3HAYeHi, TakK i pooBi peui [15, c. 134; 25, c. 22; 26, c. 40; 27, c. 298]. 3okpema, 5K
sayBaxyiotb S. M. Pomaniok ta JI. O. MaiicTperko, 0coOOJUBICTIO MaTepiaabHOIo
00’ekTa KOHAUKI[ITHOTO 3000B’I3aHHS € OTO YHiBEepCAJbHICTh — TaKUM 00’€KTOM
Mozke OyTu Oy/b-siKe MallHO: sIK 1HIWBiyaJlbHO BU3HAYEHE, TaK i BU3HAYEHE POJIO-
BUMHU O3HAKaMH, y TOMY YKCJI i rpotioBi Komtu [25, ¢. 22].

I3 monoskens r1. 83 1K Ykpainu 3arasom i ct. 1212 30kpema crigye, 1o mpej-
MeroM OesmigcTaBHOro 36arayenHst € Maiino. Tak, y HasBi 1iei riasu i B cr. 1212
fizerbes npo GesmifcraBHe «HAOYTTs, 36epexkenns mauna». OQHaK 3BepHEHHS 0
3aKOHOJIABYOTO BU3HAYEHHST MaifHa CBIYMTB, 1[0 BOHO OXOILIIOE JIAJIEKO He BCi Ouiara,
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SIKi MAIOTh TPOIIOBY IHHICTD 1 Yepe3 Te MOXKYTh CIYTYBATH TPEIMETOM 30aradeHHsI.
Bignosizauo 1o cr. 190 11K Ykpaiau «MaiiHOM SIK 0COOJUBUM 00’€KTOM BBAJKAIOTHCS
OKpeMa pid, CYKyIHICTh pedeil, a TaKOK MailHOBI TpaBa Ta 000B’SI3KH». Y TOIl Ke
Yac HayKOBI JIOCTiKeHHS 1 MMPaBO30CTOCOBHA TPAKTUKA TTEPEKOHIUBO JOBOJSTD,
IO iCHYE YMMaJIO IHIIUX PI3HOMAaHITHUX OJ1ar, HaOyTTs IKUX CJIiJI PO3IIIHIOBATH SIK
3barayeHHs, i sIKi IPX TOMY He € aHi pedyamu, aHi MalHOBMMM ITPaBaMHU.

30KpeMa, 0BOJI TONMUPEHNUMU Y BITUM3HAHIN CyMOBINl TTPAKTUIll € CITPaBH,
NoB’sI3aHi i3 Tak 3BaHUM 0e300JIIKOBUM CIIOKMBAHHSAM €JIEKTPUYHOI eHeprii, Koiu
Bi/INIOBi/Iayi 3a BiZICYyTHOCTI /IOTOBOPY PO MOCTAYaHHA €JIeKTPUYHOI eHepTii caMo-
BIJTBHO MI/IKJIOUAIOTH HAJIEXKHI IM €JIEKTPOYCTAHOBKH /10 MEPEK €JIEKTPOIIOCTAaYaHHS.
¥ Takux BUIQ/IKax eHepreTUyHi KOMIIaHii 3BepTatoThCs /10 Cy/Ly i3 II030BOM IIPO CTAT-
HEHHsI BapTOCTI CIIOKUTOI eJIeKTPOeHeprii, 0OrPYHTOBYIOYM CBOI BUMOIHU TIOJIOKEH-
Hamu 1. 83 1K Ykpaiam [19; 20; 21; 23]. ¥V 38’a3ky 3 nium Butmuii rocriogapchbKumi
cyn Ykpainu y nocranosi Bix 30 ciunst 2014 p. y crnpasi Ne 23/5014,/2330,/2012
JUIIIOB BUCHOBKY, 1[0 «CIIOKUBAaHHS €JIEKTPUYHOI eHeprii 6e3 yKJaJeHHs I0ro-
BOPY Ha €HEeProrocTayants € Oe3micTaBHO HAOyTUM MailHoM y po3yMini ct. 1212
[wusinbHoTO KOMEKCY Yipainuy [20]. Takum amHOM, Cyay 0BEJIOCS MOMMUPIOBAIBHO
BUTJIyMAUUTH MOHSATTS MaiiHa, OCKIJIbKY €JIeKTPOEHEPrist pu OYKBaIbHOMY TJIyMa-
yenHi crateit 190 1 179 [IK Ykpainu He 0XONIIOETHCS 3a3HAYCHUM TTOHSITTSIM.

Y 3apybixkHiil HAyKOBIii JiTepaTypi JOCUTH KBaBO OOIrOBOPIOETHCS MOKJIMBICThH
3baraueHHs ILJIAXOM OTpUMaHHs indopmarii [7, c. 137, 167; 28, c¢. 298]. IlikaBuii
MpUKJIaj Takoro 30aradendst HaBoasiTh K. I[Baiirept i X. Kpoti: ocoba aisHaeThest
BiJI cTIeriajicTa 1o reHeasiorii Mpo HAsBHICTh Y Hel POJIMHHUX 3B’SI3KiB i3 TOMEPIUM
CITa/IKO/IABIIEM, BHACJIIOK YOTO Taka 0coda JiCTae 3MOTY peasisyBaTH CBOE TIPABO Ha
criainuHy. AK 3ayBaXKyOTh JIOCHIIHUKH, B 1IbOMY pasi BapTicTh Takoi iH(opMmairii
MOsKe OyTH CTSTHYTA MUISTIXOM BYNHEHHSI KOHIUKIIHHOTO 11030BY [28, . 298]. Ciyri-
HUM HaM TaKoK BUAA€Thes TBepiskerust B. C. TepOytoBa mpo Te, MO PeIMETOM
3barayeHHst MOKe OYTH TaKoxK JiJioBa penyTallis i kimienrena [7, c. 167].

Y JOKTpUHI LMBIJIICTUKN Maifske OJHOCTAHO IiJITPUMYETBCSI TOUKA 30PY, 3T1/HO
3 KO0 30aradeHHsT MOXKe BiZOyBaTHUCS TAKOXK MIISIXOM MPUUHSTTS TMOCTYT abo
pesyJbrariB pobit. HeBakko ysiBuTH cobi curyailiio, Koau dhepMep, MOMUTUBIINCH
IIO/I0 TOYHUX MEXK CBOEI [JISTHKY, TPOBIB ipuraiiiiai po6oTu Ta yaoOpeHHs TPYHTY
He JIMIIe Ha CBOIX YTii/IgX, ajie 1 Ha YaCTUHI CYCiJIHIX yTi/lb.

[Toni6HUM YMHOM 36arauyeHHs] MOKE TaKOK BUPAsKATHCS B IOJIIIIECHH] iHINBI-
yaJIbHO BU3HAYEHOTO MaifHa. Y IhOMY KOHTEKCTI 3aCJyTOBYE Ha yBary MpUKJIa,
Hasesieanit B. M. Irnarenko. Ilicas ykiaazieHHS 0TOBOPY MiHM, 32 SIKUM CTOPOHU
OoOMIiHSIIM OJlHA Ha OJHY JBI KBapTHUPH, OJHA 31 CTOPIH 3[iHCHU/IA KaliTaJabHUii
peMoOHT y mpuabaHoMy npuminierti. OQHaK y TOAAJBIIOMY JOTOBIp MiHU OyJI0
Bu3HaHO HegiicanM [10, c. 93]. [loBepHeHHST KBapTHUP y TAKOMY pasi TPOBAJUTHCS HA
Mi/ICTaBi TIPAaBUJI TIPO PECTUTYIIIIO, TOI K BIJINTKOyBaHHS BapTOCTI TOJIMIIIEHHS —
Ha TI/ICTaBi MOJIOKEHD PO KOHAWUKINITHI 30008’ sI3aHHSI.

3Bakaloun Ha Te, MO IPEAMETOM 30araueHHsi MOKYTb OyTH HAlpi3HOMaHIT-
Himi 6rara, cepesl UBLTICTIB YaCTO BUCJIOBJIOETHCS TIPOTIO3UIIST PO3YMITH MOHATTSI
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«3baraueHHst» sikomora 6isbir mmpoko. Tak, B. C. TepOyToB BKasye, 10 «B TOHITTS
30arayeHHsl... CJIi/I BKJIIOYATH OTPUMAHHSI MaKCHMAJIbHO IIMPOKOrO KoJIa IIHHOCTEN
i 6aar» [7, c. 167]. Take TpakTyBaHHs 3HAYHOIO MipOf0 Haraaye Tiaxia €sporeii-
CHKOTO CY/Iy 3 TIpaB JIIOJAWHU, Y TIPEIeIeHTHIN MPaKTUIll SKOTO IOPUANYHA KaTeTopisd
«MaitHO» MOCJIIOBHO TSXKIE 10 TOrO, abK 3MiCTOBO JOPIBHATHCS TIOHATTIO €KOHOMIY-
Horo 100pobyTy (economic welfare) [13, c. 212].

Cuiit 3ayBakuTH 10 B paMKaX HAIiOHAJIBHOTO MPABOMOPSAKY OGiJIbIl EMHOTO
(TTOPiBHSIHO i3 TIOHSTTSIM MaiiHa) € KaTeropist «00’€KTH MUBIIBHUX MTPaB», ajiKe Bi/l-
nosizgHo 10 cr. 177 1K Ykpainu o6’ekTaMu IMBIIBHUX TIPaB € pedi, y TOMY 4uCIIi
rpoii Ta IiHHI manepu, iHie MaiiHoO, MaifHOBI TpaBa, pe3yJasTatu PoOiT, MOCTYTH,
pe3yJIbTaTh iHTEJIeKTYaJbHOI, TBOPUOI MisJIBHOCTI, iHOpMallid, a TaKoK 1HIT Mare-
piasibHi 1 HemarepianbHi Osara. TaKUM YMHOM, KaTeropisi 06’€KTiB IUBIIBHUX TIPaB
OXOITIOE Malike yci Tipeamern 30aradeHs, ki (BiAMOBIAHO 10 OGYKBAJIBHOTO TJIy-
mauerss cr. 190 ITK Ykpainu) He MoKyTh OyTH BHU3HAHI MallHOM, 3a BUHSITKOM,
HareBHe, JIMIIe MOJIIIIIeHHs 1HMBIyaJlbHO BUSHAYEHOI pedl, ke Oyaydun HeBiiIiab-
HUM BiJl camol pedi, He MOKe OyTH KBasi(hikoBaHe sIK OKpeMuil 00’€KT MUBIILHOTO
npasa.

SIK ysKe 3a3HayasoCs BHINE, B AOKTPUHI HPUIHATO PO3MOAIIATH 30aradueHHs
Ha 7Bi opmu: HAOyTTs i 36epexenns:. [1iq HaOyTTAM 3a3BUYAil PO3YMIIOTH OTPH-
MaHHsI 0cO00I0 PI3BHOMAHITHUX MailHOBMX TIPaB; HATOMICTb JI0 BUITAJIKIB 30€pesKeHHs
BiZIHOCSATD Ge3MiIcTaBHE OTPUMAHHST MTOCIYT ab0 pe3yJibraTiB podiT, KOPUCTYBAHHS
IyKUM MAHOM i 3BiJIbHEHHsSI BiJl 3000B’sI3aHHST BHACJIOK HOTO TTOMHUJIKOBOTO
BUKOHAHHS 1HIIOI0 0c06010 (1moTeprijm). IIpu bOMY HOSICHIOEThCS, 110 OTPUMY-
104U HeHaJIeXKHI 1l mocayru abo pesysbratu pobiT, ocoba TakuM 4nHOM 30epirae
BJIACHI KOIIITH, sIKi BOHA TIOBUHHA OyJia 6 BUTPATUTH JIJIsT TPUAOAHHS TAaKUX TOCTYT
ui pobiT 3a yMOB HOpMasbHOTO 00iry [9, ¢. 209-210]. OxHak 10 1€l Te3n MOKHA
BUCJIOBUTH /iBa 3acTtepeskeHHs. [lo-mepiie, y TakoMy MipKyBaHHI BUCJIIB «N0GUHHA
Oyna 6 BUTPATUTH» He TOTOKHWII IOPUAMYHIA MOIAIBHOCTI «3000B’s13aHa OyJia
BUTPATUTU» — HAETHCS HATOMICTH JiUIle PO TinmoTeTnyHe npumnynienus. IOpu-
JIMYHUN jKe 000B’SI30K MJIATUTH BUHUKAE 13 CAMOTO KOHAMKI[IHHOTO 30008’ SI3aHHSI.
Curyallist IPUHIMITOBO iHINA, OJIHAK TOJI KOJIU TIOTEPIIijia 0coba TOMIIKOBO CILIa-
yye qy;Kuii 60pr, IKUI BUHUK i3 YMHHOTO JOTOBOPY. Y TaKoMy pasi HabyBau yHUKA€E
HeOOXiTHOCTI BUTPAYaTh KOIITH, SIKi BiH y CYBOPO IOPUAUYHOMY CeHCi «3000B’s1-
sanuii» 6yB Butparutu. Ilo-apyre, y cr. 177 IIK Ykpainu mocayru i pesyjibratu
POOGIT HOPS/ i3 peyaMu i MaiiHOBUMM TIpaBaMK Ha3BaHi 06’ €KTaMU I[UBIIbHKX IIPaB.
Y 3B'sI3Ky 3 IIMM BUHUKAE TMUTAHHS: YOMY OTPUMAHHS OJHUX 00’€KTIB (TaKuX SK
MaiHOBI TpaBa) KBami(iKyeTbCs K HAOYTTs, y TOW yac K OTPUMaHHS IHIINX
(pesysbraTu pobiT, HOCAYIH) — K 30epesKeHHs. 3 TAKUM JKe YCIIXOM MOXKHa 0YJ10
6 roBOpUTH TIPO Te, MO Ge3MiAcTaBHO HAOYBIIN MPABO BJAACHOCTI Ha Pid, ocoba
sbaraTusacs MIISXoM 30epesKeHHsT KOIITIB, sIKi BOHA MOBUHHA Oyja 6 BUTpaTH Ha
npugbaHHs Takoi peui. TakuM YUHOM, HaM BHIAETHCS, IO i3 TEOPETHYHOI TOYKH
30py MOCJIiI0BHUM Oy/ie BU3HaBaTh 30aradeHHsIM y hopMi «HAOYTTsI» yci BUTAIKN
OTPUMAHHS PI3HOMAHITHUX 00 €KTIB IIMBIIBHUX IPaB, M0 MAIOTh MATHOBY IIHHICTb.
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HaromicTb miz «36epeskeHHsIM» CJIi pO3yMITH BHUIIAJKK 3BLIbHEHHS HaOyBaya Bij
MOKJIQJIEHUX Ha HOTO 0OOB’SI3KiB.

Ha nepinuii morysz Moske 31aTHCS, 110 BUIIAJ0K 3BiJIbHEHHS 0COOU Bijl 3000B’s1-
3aHHS CXOKMI 31 3BIJIbHEHHSM HaJeKHOro ocoOi MafiHa Bifi HASIBHUX OOTIKEHbD.
ITpore HacnpaB/i 3BiIbHEHHS MaiiHa Biji 0OTsKeHb O1bII MoAi0HE 10 MOJIIIIeHHS,
OCKiJIbKM, TaK caMoO K i [PH IOJINIIeHH], U 3BiJIbHEHHI MaiiHa BiJ 0OTSKEHb
LIHHICTD 1IbOTO MaiiHa 3POCTaE.

Bucnoexu. Cripaiounch Ha HaBe/leHi BUIIE apryMEHTH, MOKHA 3POOUTH BUCHO-
BOK, 1110 TIOHSTTY 30araueHHsl B KOHTEKCTI KOHAMKIIIHOro 30008’ d3aHHST Ma€ BU3HA-
yaThcs K 30iTbIIEHHS aKTUBIB ab0 3MEHINEHHsI MachBiB MAltHOBOI cdepu 0cobu.
[Tpu 1boMy 111 36iTBIIEHHSAM aKTHBIB CJIiI pO3yMiTH: a) HaGyTTst Oy/Ib-IKUX 00’€KTIB
LUBIJIBHUX IPAB, 110 MAIOTh MAifHOBY I[iHHICTH (B TOMY OTPMMAaHHS MOCJIYT, POOiT,
indopmarii Tomo) ta 6) 36iJblIeHHS HIHHOCTI HagBHUX Pedeil BHACIIAOK IXHBOIO
noJtinieHHs abo 3BIIbBHEHHS 1X Bijl 00T KeHb. SMEHIIEeHHSIM IaCUBIB CJIiji BUBHABATH
3MEHIIEHHs 00CATY HastBHUX B 0COOM 0OOB’SI3KiB.

Crnucoxk sitepaTypu:

1. Bemsinesuu O. A. [lesiki nuranns 3actocyBanus crarti 1212 I[lusinbHoro xomekcy Ykpainu.
Bicnux 20cnodapcviozo cydouuncmea. 2014. Ne 4. C. 63-73.

2. Bepecrosa 1. E. 30608’ a3anHs1 3 HaOyTTs, 30epeskeHHs MaiiHa 0e3 J0CTaTHbOI IIPABOBOI i/~
CTaBW : AWC. ... KaHA. opua. Hayk. Kuis, 2004. 202 c.

3. Beprredr ., Kosep U. Tpaskpanckoe npaBo Tepmannn / moj pea. B. M. Heuaesa; miep. ¢ HeM.
B. M. Bpamcona, C. O. [lo6puna, E. E. Kapacosa u B. B. Heuaesa. Cauxr-IlerepOypr : CeHar. Tuil.,
1910. XVT; 407 c.

4. bpuniieB O. 3acrocyBanns KOHIUKINI B 3eMeJIbHUX TIpaBoBigHocunax. IIpaso Yepainu. 2009.
Ne 9. C. 68-73.

5. Bynnesa T. H., Bacuibes E. A., Ipubaros A. B. u ap. Ipaxkaarnckoe 1 TOProBoe mpaBo 3apy-
6exHBIX TocymapcTB. MockBa : Mesxaynap. otnomrenus, 2005. T. 1. 579 c.

6. Benenikrosa 1. B. OX0opoHIOBaHUiI 3aKOHOM iHTEpec B KOHAMKIINHUX 30008 sI3aHHX. Bicnuk
Xapxiscvrozo nauionanvnozo ynisepcumemy im. B. H. Kapasina. Xapxis : XHY, 2012. Ne 1028. Cepis
«IIpaBo». C. 129-132.

7. Tepoyros B. C. Ilousitue 1 hopmbl oboraiienus: B KOHAUKIMOHHBIX 00sI3aTENbCTBAX © [IHC. ...
KaH/. 'opus. Hayk. Mocksa, 2014. 184 c.

8. Tonwapos 1. B. IluBinpHo-TipaBoBi 30008 s13aHHs, M0 BUHUKAIOTh BHACJIIOK GE3ITiICTAaBHOTO
36arauens (MOPiBHSUIBHO-TIPABOBE JOCJI/KEHHST 32 3aKOHOAABCTBOM YKpainu Ta kpain €Bporeii-
cokoro Corosy) : fiuc. ... Kauj. ropuj. Hayk. Kuis, 2016. 212 c.

9. Epumenxo 1. B. Buau xonamkniiinux 30608 s3anb. [Ipobaemu saxonnocmi. 2011, Bum. 113.
C. 205-212.

10. Urnarenko B. H. Peanuzarust 06si3aresibcTBa U3 HEOCHOBATEILHOrO oboratnenust. Magecmust
Bowcuwux yuebnvix 3asedenuil. Ilpasosedenue. 2001. Ne 2. C. 90-97.

11. Kapnayx B. Besmincrasue s6arauenns y npasi JlaBuboro Pumy. Ipobremu saxonnocmi. 2017.
Bum. 138. C. 17-28. DOL: http://dx.doi.org/10.21564,/2414-990x.138.108137.

12. Kapuayx b. BesniacrasHe s6arauentsi y npasi /laBHboro PuMy: sarajibHa XapakTepUCTHKA.
[Ipo6aemu UBLIBHOTO MpaBa Ta IIPOIECY : Te3H JOI. YYACHUKIB HAYK.-TIPAKT. KOHQ. IPUCB. am’saTi
0. A. Tlymkina (Xapkis, 19-20 tpasmus 2017 p.). Xapkis : XHYBC, 2017. C. 254—-256.

13. Kapuayx bB. II. [Tousarrsa maiina B koutexcti ctarti 1 IIpotoxomy Ne 1 g0 €Bporielicbkoi KoH-
BEHILiT TIPO 3aXKCT MPaB JIOAMHNA i OCHOBOIOJIOKHUX cBoOOA. [Ipobremu 3axonnocmi. 2016. Burr. 132.
C. 205-214. DOTI: https://doi.org/10.21564,/2414-990x.132.59090.

112 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2018. Bun. 141



Bawmapeea €. A. [ToHamms 36dz2a4eHHs 8 KOHMeKCMi KOHOUKYiliHO20 30608 'A3AHHSA

14. Kapxanes J[. H. KoHpuKIoHHble OXpaHUTEIbHBIE IIPAaBOOTHOMIEHYsE. Poccutickuil cyovs. 2009.
Ne 12. C. 21-24.

15. Hasumos U. A. CooTHolleHre BUHANKAIMU U TpeGOBAHUIT 13 HEOCHOBATEILHOTO OOOTAIICHYSL.
Poccuiickuii 1opuduueckuil acypnan. 2013. Ne 1. C. 131-137.

16. Hommeprosuwuii O. I1., Omoxa B. I. TIpo 3actocyBanHst iHCTUTYTY GE3ITACTABHOTO 30ara4eHHs
[pU PO3paxyHKaX y MJAPSAAHUX BiIHOCHHAX. Bicnux zocnodapcvkozo cydouuncmea. 2013. Ne 3. C. 147—
153.

17. Tlocranosa Bepxosnoro Cyay Bix 02.03.2016 p. y crnpasi Ne 6-30901c15. URL: http://www.
reyestr.court.gov.ua/Review /56280404 (nata 3sepuenns: 26.03.2018).

18. ITocranosa BepxosHoro cyuy Bix 29.01.2018 p. y cupasi Ne 910/12574/17. URL: http://www.
reyestr.court.gov.ua/Review/71860584 (mara 3Bepuennst: 26.03.2018).

19. ITocranoBa Bumioro rocmnogapcbkoro cyay Yxpainu Bigx 1 Oepesust 2012 p. y cupasi
Ne 5002-29/3157-2011. URL: http://www.reyestr.court.gov.ua/Review/21677519 (nara 3BepHeHHs:
26.03.2018).

20. I[ocranoBa Bwumoro rocnomapcbkoro cyay Yipaimm Big 10 uwepsua 2013 p. y cmpasi
Ne 23/5014/2330/2012. URL: http://www.reyestr.court.gov.ua/Review,/31893404 (narta 3BepHeHHs:
26.03.2018).

21. YxBasia Buioro crenianisoBaHoro cyay YKpaiHu 3 PO3IJISLYy HMBUJIBHUX 1 KPUMiHAJIbHUX
cupas Bix 10 rpyaus 2014 p. y cupasi Ne 6-30166¢814. URL: http://www.reyestr.court.gov.ua/
Review/41993312 (nmara 3Bepuennst: 26.03.2018).

22. TloctanoBa Burioro rocmogapebkoro cyny Yipainu iz 12 ciurs 2017 p. y ciipasi Ne 922/51/15.
URL: http://www.reyestr.court.gov.ua/Review /64098867 (nara ssepuenns: 26.03.2018).

23. Tloctanosa Buroro rocmogapebkoro cyny Yipaiau Big 22 Bepecust 2011 p. y crpasi Ne 5002-
25/125-2011. URL: http://www.reyestr.court.gov.ua/Review /18383147 (nara sBepuennst: 26.03.2018).

24. Tlyukosa I. B. 30608’a3anHs1, 1110 BUHIMKAIOTH BHACIIZIOK OE3MiAICTABHOrO 30arauyeHHs, 3a PUM-
CBbKUM TIPUBATHUM IIPABOM Ta iX PeIeNIlisl y IMUBITbHOMY TIpaBi YKpaiHW : AKC. ... KaH. I0pUJl. HayK.
Opeca, 2007. 198 c.

25. Pomaniok 1. M. Pectutyriist, BiHAUKATIisT, KOHANKITIS, BIATIIKOTYBAHHS TITKOI: OKPEMi aCTIEKTH
CIIBBIIHOIIIEHHS Ta po3MeKyBaHHsl. Bicnux Bepxoenozo Cydy Yxpainu. 2014. Ne 10. C. 22-31.

26. Cosomuna H. I YHuBepcaibHOCTh KOHIMKIIMOHHOTO 00513aTEIbCTBA B POCCUICKOM IDasKIaH-
CKOM TIpaBe : JIUC. ... -pa 1opua. Hayk. Mocksa, 2009. 339 c.

27. XapbKOBCKasl MBIIMCTIIECKAST IIKOJIA: 3aIUTA CyOBEKTUBHBIX IPAXKIAHCKUX [IPAB U MHTEpPe-
coB : Monorpadis / mox o6l pea. 1. B. Criacubo-Dateesoii. Xapokos: [Ipaso, 2014. 672 c.

28. Isaiirepr K., Kérii X. BBesienue B cpaBHuTEIbHOE TIPaBOBe/ieHUE : B 2 T. MockBa : MexyHap.
orHomenus, 1998. T. 2. 512 c.

29. Fiorentini F, Antoniolli L. A Factual Assessment of the Draft Common Frame of Reference.
2011. Munich : Sellier European Law Publishers. 476 pp.

References:

1. Belianevych, O.A. (2014). Deiaki pytannia zastosuvannia statti 1212 Tsyvilnoho kodeksu
Ukrainy. Visnyk hospodarskoho sudochynstoa, 4, 63—73 [in Ukrainian].

2. Berestova, L.E. (2004). Zoboviazannia z nabuttia, zberezhennia maina bez dostatnoi pravovoi
pidstavy. Candidate’s thesis. Kyiv [in Ukrainian].

3. Berngeft, E, Kohler, J. (1910). Grazhdanskoe pravo Germanii. V. M. Nechaev (Ed.).
St. Petersburg: Senatskaya Tipografiya [in Russian].

4. Bryntsev, O. (2009). Zastosuvannia kondyktsii v zemelnykh pravovidnosynakh. Pravo Ukrainy,
9, 68-73 [in Ukrainian].

5. Budneva, G.N., Vasilev, E.A., Gribanov, A. V. et al. (2005). Grazhdanskoe i torgovoe pravo
zarubezhnyih gosudarstv. Moscow: Mezhdunarodnyie otnosheniya. Vol. 1 [in Russian].

6. Venediktova, LV. (2012) Okhoroniuvanyi zakonom interes v kondyktsiinykh zoboviazanniakh.
Visnyk Kharkivskoho natsionalnoho universytetu imeni V. N. Karazina. Seriia «Pravos, Issue 1028, 129—132.

ISSN 2414-990X. Problems of legality. 2018. Issue 141 113



LUUBIIbHE MPABO I LIUBIJIbHUI MPOLIEC

7. Gerbutov, V.S. (2014). Ponyatie i formyi obogascheniya v kondiktsionnyih obyazatelstvah.
Candidate’s thesis. Moscow [in Russian].

8. Honcharov, LV. (2016). Tsyvilno-pravovi zoboviazannia, shcho vynykaiut vnaslidok
bezpidstavnoho zbahachennia (porivnialno-pravove doslidzhennia za zakonodavstvom Ukrainy ta
krain Yevropeiskoho Soiuzu). Candidate’s thesis. Kyiv [in Ukrainian].

9. Iefymenko, 1.V. (2011). Vydy kondyktsiinykh zoboviazan. Problemy zakonnosti, Issue 113,
205—-212 [in Ukrainian].

10. Ignatenko, V.N. (2001). Realizatsiya obyazatelstva iz neosnovatelnogo obogascheniya. Izvestiya
Vyisshih uchebnyih zavedeniy. Pravovedenie, 2, 90—97 [in Russian].

11. Karnaukh, B. (2017). Bezpidstavne zbahachennia u pravi Davnoho Rymu. Problemy zakonnosti,
Issue 138, 17-28. DOL: http://dx.doi.org/10.21564,/2414-990x.138.108137 [in Ukrainian].

12. Karnaukh, B. (2017). Bezpidstavne zbahachennia u pravi Davnoho Rymu: zahalna
kharakterystyka. Problemy tsyvilnoho prava ta protsesu: proceedings of the Scientific and Practical
Conference. Kharkiv: KhNUVS, 254-256 [in Ukrainian].

13. Karnaukh, B.P. (2016). Poniattia maina v konteksti statti 1 Protokolu Ne 1 do Yevropeiskoi
konventsii pro zakhyst prav liudyny i osnovopolozhnykh svobod. Problemy zakonnosti, Issue 132, 205—
214. DOT: https://doi.org/10.21564,/2414-990x.132.59090 [in Ukrainian].

14. Karhalev, D.N. (2009). Kondiktsionnyie ohranitelnyie pravootnosheniya. Rossiyskiy sudya, 12,
21-24 |in Russian].

15. Nazimov, I.A. (2013). Sootnoshenie vindikatsii i trebovaniy iz neosnovatelnogo obogascheniya.
Rossiyskiy yuridicheskiy zhurnal, 1, 131—137 [in Russian].

16. Podtserkovnyi, O.P, Oliukha, V.H. (2013). Pro zastosuvannia instytutu bezpidstavnoho
zbahachennia pry rozrakhunkakh u pidriadnykh vidnosynakh. Visnyk hospodarskoho sudochynstoa,
3,147—153 [in Ukrainian].

17. Decision of Supreme Court, 2 March 2016, case No. 6-3090uc15. URL: http://www.reyestr.
court.gov.ua/Review,/56280404.

18. Decision of Supreme Court, 29 January 2018, case No. 910/12574/17. URL: http://www.
reyestr.court.gov.ua/Review/71860584.

19. Decision of Supreme economic court of Ukraine, 01 March 2012, case No. 5002-29/3157-
2011. URL: http://www.reyestr.court.gov.ua/Review/21677519).

20. Decision of Supreme economic court of Ukraine, 10 June 2013, case No. 23/5014,/2330,/2012.
URL: http://www.reyestr.court.gov.ua/Review/31893404.

21. Decision of Supreme economic court of Ukraine, 10 December 2014, case No. 6-30166¢B14.
URL: http://www.reyestr.court.gov.ua/Review/41993312.

22. Decision of Supreme economic court of Ukraine, 12 January 2017, case No. 922/51/15. URL:
http://www.reyestr.court.gov.ua/Review,/64098867.

23. Decision of Supreme economic court of Ukraine, 22 September 2011, case No. 5002-25/125-
2011. URL: http://www.reyestr.court.gov.ua/Review/18383147.

24. Puchkova, H.V. (2007). Zoboviazannia, shcho vynykaiut vnaslidok bezpidstavnoho
zbahachennia, za rymskym pryvatnym pravom ta yikh retseptsiia u tsyvilnomu pravi Ukrainy.
Candidate’s thesis. Odesa [in Ukrainian].

25. Romaniuk, Ya.M. (2014). Restytutsiia, vindykatsiia, kondyktsiia, vidshkoduvannia shkody:
okremi aspekty spivvidnoshennia ta rozmezhuvannia. Visnyk Verkhoovnoho Sudu Ukrainy, 10, 22—-31
[in Ukrainian].

26. Solomina, N.G. (2009). Universalnost kondiktsionnogo obyazatelstva v rossiyskom
grazhdanskom prave. Doctor’s thesis. Moscow [in Russian].

27. Spasibo-Fateeva, LV. (Ed.). (2014). Harkovskaya tsivilisticheskaya shkola: zaschita
sub’ektivnyih grazhdanskih prav i interesov. Kharkov: Pravo [in Russian].

28. Zweigert, K., Kotz, H. (1998). Vvedenie v sravnitelnoe pravovedenie. (Vols. 1-2; Vol. 2).
Moscow: Mezhdunarodnyie otnosheniya [in Russian].

29. Fiorentini, F, Antoniolli, L. (2011). A Factual Assessment of the Draft Common Frame of
Reference. Munich: Sellier European Law Publishers.

114 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2018. Bun. 141



Bawmapeea €. A. [ToHamms 36dz2a4eHHs 8 KOHMeKCMi KOHOUKYiliHO20 30608 'A3AHHSA

Vashtareva Ye. A., External PhD student at the Department of Civil Law No. 1, Yaroslav
Mudryi National Law University, Ukraine, Kharkiv.
e-mail : vashtareva.ea@gmail.com
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The article addresses the concept of enrichment within the context of obligations arising out of the
unjustified acquisition or retention of assets (also known as condictio obligations). Having analyzed
critically two current theories (namely the “factual” enrichment theory and “juridical” enrichment theory)
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possession and use of the property. Within this framework it is also argued that both specified and generic
things can constitute the object of enrichment. The author critically assesses the provision of Ukrainian
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3ATAAbBHA XAPAKTEPUCTUKA AOTIOBOPY
TPAHCITOPTHOI'O EKCITEAUPYBAHHA

ocrioxceno sazanviy xapaxmepucmuky 002080py mpancnopmmozo excnedupyeanns. Heseancaiouu
Ha 11020 3AKOHO0ABUE BUSHAHHS, A MAKONC HA ICHYBAHHS YUCIEHHUX HAYKOBUX NPAlb, NPUCBSUEHUX AHA-
J3Y Up020 30008’ 3aHHS, NPOOIEMU 3 3ACMOCYSBANHAM, DEALi3AUIeI0 Ma PeyII06aHHIM YIEL 10PUOUUHOL
KOHCIMPYKYIT 6ce e maxu ichyiomn. 3pobaeHo 6UCHOBOK NPo me, w0 0COOIUBICIII0 002080pY MPAHCHOPT-
1020 eKCNeOUPYBanHs € MONICIUBICIMG eKCNeOUmopa Hadasamu nociyzu sk Qakmuunozo (mexuiunozo)
max i 1wpuduuHozo xapaxkmepy.

Kmio4oBi cioBa: 10TOBIp TPAHCIIOPTHOTO eKCIIEIPYBAHHS; TPAHCIIOPTHO-EKCIEUTOPCHKA JIisITh-
HICTb; JIOTOBIP PO HAJAHHS MOCJYT; TPEJMET I0OTOBOPY; TPAHCIIOPT; JIOTICTHKA.

Joezywma H. II., covckatesb Kabeapbl TpakIaHCKOTO TIpaBa, KueBckuii HAIIMOHATBHBIN YHUBEP-
curet umenn Tapaca IlleBuenko, Ykpauna, r. Kues.

e-mail : dovgushamikola@ukr.net ; ORCID 0000-0001-9994-7357

OO0uias XxapakTepUCTUKa J0r0BOPa TPAHCIIOPTHOTO IKCIEAUPOBAHUS

Hccnedyemest obwas xapaxmepucmuka 002080pa mpancnopmmozo sxcneouposanus.. Hecmompsi na
€20 3aKonodamenvioe NPU3NAILe, a MAKICe YUeCMEOBAHUe MHOZOUUCIEHIBIX HAYUHIX MPYO0s, NOCE-
WEHHDIX UCCAD06AHUI0 IMO20 00A3AMENDCMEA, NPOOICMbL C NPUMEHEHUCM, PeAIU3AUUCTL U PEeYIUPOBA -
Huem Mot PUOUUecKol Koncmpykuuu ece jce cywecmeyrom. Coenarn 6vi800 0 MoM, Mo 0COOEHHOCIIO
002060pa  MPancnOPmMHO20 KCNEOUPOBANHUS AGAACTNC BO3MONCHOCTL IKCNEOUMOpa npedocmasiimo
Yeayeu Kax paxmuueckozo (Mexnuueckozo) , max u 0puoudeckozo xapaxmepa.

KioueBbie cioBa: JI0rOBOP TPAHCIIOPTHOTO HKCIEIUPOBAHUS; TPAHCIIOPTHO-IKCIIEAUTOPCKAST
JIEATEIbHOCTD; 0TOBOP 00 OKa3aHWK YCJAYT; IPEAMET A0rOBOPa; TPAHCIIOPT; JOTUCTUKA.

ITocmanosxa npoéaemu. Y cydacHUX yMoBax mpobJjemMa IpaBOBOTO PETyJIio-
BaHHA JIOTOBOPY TPAHCIIOPTHOTO €KCITe/IMPYBAHHSI He BTPAYa€ aKTyaJabHOCTI. AJKe
icHyBaHHSI TaKOTO 3000B’sI3aHHS, SIK JIOTOBIp TPAHCIOPTHOTO €KCIeUpPyBaHHSI,
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3BiJIbHSIE Cy0’€KTIB rocrnogapioBaHis Ta y0’ €KTH IUBIIBHO-IIPABOBUX BITHOCHH BiJ|
3aliBUX 1Ipo0JIeM, OB’ I3aHUX 13 [ePEeBe3eHHIM BaHTaXKY.

JloroBip TPaHCIOPTHOTO €KCIEeANPYBAaHHS € HaWOiIbII BAAION OPUANIHO
KOHCTPYKIIIEIO, SIKa YMOKJIMBJIIOE HaWOI/IbIT e(DeKTUBHE TIepEeBE3CHHSI BAaHTAXKY HeE
TIIBKK 3 TOYKHM 30py KJIi€HTa — cy0’€KTa rocrnofapioBaHHs ab0 y4acHUKA IUBIIb-
HO-TIPABOBUX BiJIHOCHUH, ajie i 3 TOUKU 30Py BUKOHABIIS — eKciieiuTopa. Ajpke 1iei
MIPaBOYMH JIO3BOJIIE ONITUMI3yBaTH 1XHi 3aTpaTH, sIK (PiHAHCOBI, TaK i TPYOBI.

Ane TpuBanmMii Yac AOCJIKYBaHUI JOTOBIp HE 3HAXOIUB CBOTO 3aKOHO/AB-
YOTO 3aKpITJIEHHS, 0 TOSICHIOEThCS WOTO CKIaaHOoI0 mpupooio. Jlnmre 3 2004 p.,
3 yacy npuitHsTTs [luBinbHOTO KO/eKkcy YKpainu, BiOy/1och odilliitHe 3aKOHOIaBYe
«BU3HAHHST» 1ICHYBaHHSI JIOTOBOPY TPAHCIIOPTHOTO eKcrenupyBanus. Tak, riaBa 65
[MuBisibHOTO KOJEKCY YKpaiHU MICTUTDH CIM cTaTel, MPUCBIYEHUX PETyJTI0BAaHHIO
03HaYeHOTO 0TOoBOPY. HUMU BCTaHOBIEHO MOHATTS JOTOBOPY TPAHCIOPTHOTO
eKCIIeIMPYBaHHS, a TAaKOK BUMOTH JI0 OoTO (hopMH Ta yKiIameHHS. [ocmomapehKmmit
KOJIEKC YKpaiHu, M0 PETYJIoe BiTHOCMHN MiK Cy® €KTaM1 TOCIIOaPIOBAHHSI, MiCTUTD
Jile ofiHy cTaTTio — 316, npucBsyeHy peryJyioBaHHIO J0TOBOPY TPAHCIIOPTHOTO
eKCIle/[MpYBaHHSI.

1 sumast 2004 p. HaOyB YMHHOCTI CTIEIiaIbHUN HOPMATUBHO-TIPABOBHII aKT, 110
PETYJIOE JiSJbHICTD ¥ cepi TPAaHCTIOPTHOTO eKCITeIUPYBaHHS — 3aKOH YKpainu
«ITpo TpaHCTIOPTHO-EKCIEIMTOPCHKY [IiSIbHICTh>. HM BCTAaHOBIEHO MTOPSIIOK 3/IiTC-
HEHHSI TPAHCIIOPTHO-EKCIeUTOPChKOI AignbHocTi. Yactuna 1 cr. 8 Ta m. 2 cT. 16
3akony Ykpaiau «IIpo TpaHCIIOPTHO-EKCIEMUTOPCHKY JiSIBHICTh> BBEJIN Y CUCTEMY
IIPaBOBIZIHOCUH €KCIIe/IMTOPA Ta BAaHTAKOBJIACHUKA MOHSTTS <«IIPaBUJIa TPAHCIIOPT-
HO-eKCIEeIUTOPCHKOI AistmbHOCTI». OMHAK 11i MpaBUIa MalOTh OyTH 3aTBEPIKEHI
ypSa0oM YKpaiHu, 40TO /10Ci He CTaOCH.

HesBaxkaroum Ha 3HAYHY KUJIBKICTh HAYKOBUX TIPallb, TPUCBIUYEHUX TOTOBOPAM
IIPO Ha/IaHHA TOCJYT B3araji Ta JI0roBOpy TPAHCIIOPTHOTO eKCIIeIMPYBaHHS 30KpeMa,
HAYKOBIII HE OJIHOCTAliHI y BU3HAYEHHI ITPABOBOI ITPUPOJIU JOTOBOPY TPAHCIIOPTHOTO
eKCIle/[MpYBaHHSI.

[TpaBoBe cTanoBuUIlle TPAHCIIOPTHOI eKCITeANIliT 3aKpirieHo y riasi 65 IuBiib-
Horo kosekcy Ykpainu (nami — [IK Ykpainm), 3akoni Ykpainu «IIpo Tpancmopr-
HO-€KCIEeJUTOPCHKY AISIIBHICTh», 110 CBIIYUTH PO CAMOCTIMHICTD 1[bOTO JIOTOBOPY
[9, c. 43; 15, c. 28; 2, c. 237—243]. Ane B Tocniogapcbkomy Kojekci Ykpainu (rasi —
'K Ykpainn) 10roBOPY TPAHCIOPTHOIO eKCIleJMPYyBAaHHS IIPUCBSIYEHO JIUIIEe O/IHY
cT. 316 1. 32 «IIpaBoBe perymoBaHHsI TlepeBe3eHb BaHTAXiB», 3 OTJISAAY Ha IO
MOKHA TOBOPUTH JIMIIIE TIPO JOTTOMIKHY POJIb I0TOBOPY TPAHCIIOPTHOTO €KCIIe/N-
PYBaHHS y JIOTOBOpaX IepeBe3eHHs . JK 0MOMIKHUI JI0TOBIP, TPAHCIIOPTHY €KCIie-
muitiio posrasiaanu B. B. Jlyup [35, c. 276; 34, c¢. 221-224] ta 10. B. Pomaneip
[28, c. 438—-439].

Ha namnty aymky, anasis mpaBoBOi IPUPO/IN IOTOBOPY TPAHCIIOPTHOI eKCIeANITii
Ta JIOTOBOPY MEpPEBE3eHHsI BAaHTAXKIB J03BOJIUTh YHUKHYTH MPOOJIEM MPU 3aXUCTi
HOPYIIEHNX, OCTIOPIOBAHNX, HEBU3HAHUX MPaB 200 OXOPOHIOBAHNUX 3aKOHOM iHTEpECiB

y Cy/i.
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Ananiz ocmannix docaidycenv ma nyonixauii. IIpobiemaMm HOCIIIKEHHS
JIOTOBOPY TPAHCIIOPTHOTO eKCIeupyBaHHs mpucBstdeHi pobotu 1. A. J/likoBchKOI
[7], H. C. 3omoruukonoi [9], B. B. Jlymus [34; 35], O. C. Kyxko [15] Ta in. Ane
1 JIOCi 3aJIMIITAETHCS HEBUPIIIEHO HU3KA MUTAaHb 10/I0 CIIBBIHOIIEHHS IOTOBOPY
TPAHCIOPTHOTO eKCIeIMPYBaHHs, HOr0 CYTHOCTI i MiCIlsl B CUCTEMI JIOTOBIPHUX
3000B’s13aHb, CIIIBBIIHOIIEHHS 3 IHIIMMHU JIOTOBOPAMU IIPO HAJAaHHS ITOCAYT Ta CIIiB-
BITHOTIIEHHS 3 JIOTOBOPOM TIePEBE3eHHST BaHTAXKY.

Mema niy6umikariii — faTy 3arajJbHy XapaKTEPUCTHUKY JOTOBOPY TPAHCIIOPTHOTO
eKCIIe/IUPYBaHHS.

Buxnao ocnosnozo mamepiany. Binxnosinto go . 1 4. 1 ct. 929 1K Ykpainu 3a
JIOTOBOPOM TPAHCIIOPTHOTO EKCIIeANPYBaHHs OfHA CTOPOHA (E€KCIIeAUTOP) 30008’y -
€ThCs 3a IJIATY 1 32 PaXyHOK JAPYroi croponu (KJIi€HTa) BUKOHATH abo OpraHizyBaTu
BUKOHAHHS BU3HAYEHUX IOTOBOPOM TIOCJYT, TTOB’SI3aHUX 3 TEPEBE3€HHSIM BaHTAXKY.
Take came BU3HAYEHHS JIOTOBOPY TPAHCIIOPTHOTO €KCIIeIMPYBAaHHS 3aKpiMieHo
y ct. 316 T'K Ykpainu.

[ocaifzxyBannii 10roBip 3a CBOEIO I0PUANYHOIO TPUPOJIOI0 HATIESKUTD /10 I0TOBO-
piB 1po HasauHs mocyr. OTke, 00’€KTOM MUBLILHUX TIPABOBIAHOCKH, 10 BUHHUKAIOTh
[PU YKJIJ@HHI IOTOBOPY TPAHCIIOPTHOI €KCIIEANIIiT, € Taki Oyara, sIK TOCIYTH.

[Tocayra posrasimaeTbest IK y €KOHOMIYHOMY, TaK i B IOPUJIMYHOMY acIleKTax,
aJKe TIPU CTBOPEHHI €eKOHOMIUYHUX MOJIeJel, 0 MaloTh MPaIfoBaTH Ha CyYacHOMY
He TLIBKW HaIlIOHAJIbHOMY, aJjie i CBITOBOMY PUHKaX (a IOTOBIp TPAHCIIOPTHOTO €KC-
HeMPYBaHHsI JOCUTh YaCTO YKJIAMAETHCS 3a Y4acTi iHO3eMHOTO cy0’'€KTa rocmoja-
PIOBaHHS), BUHUKAE HEOOXiAHICTh MIPABUIBHOIO IX 3aKPIIlJIEHHS Ha 3aKOHOJaBYOMY
piBHi.

Cphoroziii B €KOHOMITI CKJIAJOCh AEeKiJbKa TiXO0/iB /0 TPAaKTYBaHHS KaTeropii
«1ocayTrs». [IpuXugbHUKN TPOTIECYaNbHOTO MiIXO/LY PO3TJISAAAIOTS ii SIK ISJIbHICT!
a) 110 HaIliJieHa Ha piv i/a6o Ha moauny [17, c. 34]; 6) 1o HaiieHa Ha 3aI0BOJICHHST
notpebu NIIAXOM HajaHHs (BUPOOHMIITBA) BIAIOBIAHMX Il moTpebi 6ar MaTepi-
aJbHOTO 1 HemaTepiaabHOTO Xapaktepy [10, c. 4]; B) Ky MokHA 3aIIPONIOHYBATH
KJIIEHTY st OEe3I0CePeHbOTO CIoKIBaHHA |6, ¢. 163]; ) SKy ofHa CTOpOHA MOXKE
3arnporonysatyu inmmi [21, c. 748]; m) ans pocsrueHHs meBHOI MeTH [33, c. 25];
€) 110 MPUHOCUTH 6J1aro (KOpUCTh, goromMory) inmomy |20, c. 826]; k) dhopmy sikoi
HabyBae Ousiaro [31, c. 34]. IIpexcTaBHUKN 3MiCTOBOTO THAXOAY BiJICTOIOIOTH TOYKY
30Dy, BIAIOBIJIHO 10 SIKOi IIOCJIYTOIO € BJIaCHE Pe3yJIbTaT JAisSlJIbHOCTI, HAIIPUKJIA/L:
pe3yJIbTaT OJHOPA30BOI AISLIIBHOCTI, IO 3MIHCHIOETHCS BUPOOHUKAMK Ha 3aMOBJICHHST
CITO;KMBAYIB 1 STKa 3a3BUYAll TPUBOIUTH /10 3MIHU CTaHY OJWHUIID, IO CIIOKUBAIOTH ITi
nocyyru [16, c. 655]; pe3yabraTit eKOHOMIYHOI [isSIJIBHOCTI, sIKi He HaOyBalOTh Mare-
piasbHO-peuoBoi (POPMHU 1 3a0BOJIBHSIOTH HEBHI MOTPeOr — 0COOKCTI, KOJEKTUBHI,
cycmisbHi [11, ¢. 24].

Ha namry aymky, o6uBa 1ii mizxoam He MOKYTb OyTH 3aCTOCOBAHUMMU [0 JOCJIi-
JUKYBAHOTO HAMW JIOTOBOPY Ta THUX TOCJYT, MO BiZIMOBIHO 10 HHOTO HANAIOTHCS.
AJKe FKIO PO3TJSiaTh TPAHCTOPTHO-EKCIEUIINHI TTOCAYTH JIUIe 3 MO3UILii
JSbHICHOTO MHJIXO/Y, TO TOJI eKCIeINTOP He 3MOXKe HaJaBaTU KJIEHTOBI MOCTYTH
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IOPUIMYHOTO XapaKTepy, HAIPUKJIAI, MOCAYTH 3 0(DOPMIEHHSI MUTHUX JOKYMEHTIB
Ha BaHTQK. SKNIO PO3TJ/LAaT TPAHCIIOPTHO-EKCIEANITINHI TTOCTYTH 3 TOUKU 30pYy
3MICTOBOTO T/IXOY, TO y TAKOMY Pa3i pe3yJibTaT Ii€l JigIbHOCTI He TOBUHEH MaTu
MarepiaJlbHOTO Pe3yJbraTy, TOOTO 3a UM JOTOBOPOM Oyjle HEMOKJIMBUM IEpeMi-
IIeHHS BaHTa)Xy 3 IIYHKTY A B IIyHKT bB.

JI. B. Cannikosa ta O. M. II[ykoBcbKa BU3HA4YaOTh MOCIYTY SIK BUj OJara, 1o
CILY3KUTDH 3aCO00M 3a0BOJIEHHS IOTPeD 32 PaXyHOK 3AIHCHEHHS MisIbHOCTI (LLISXOM
BUMHEHHSI JIiil) OHUM Cy0'€KTOM, B KOPUCHUX SIKOCTSIX SIKOI 1 MICTHTBCST Cy0'€KTUB-
HUIT iHTepec iHmoro cy6’ekTa i Ha sIKy y OCTaHHbOIO BMHMKAE IpaBo Bumoru [29; 37,
c. 22]. 10. KoBasieHKo, MiJICYMOBYIOUH PO3TJIS/l TTOCTYTH Yepe3 MPU3My eKOHOMIKH,
IIPUXO/INTH /10 BUCHOBKY, 1110 SIK €KOHOMiIYHa KaTeropis 1mocjiayra — Iie eKOHOMiuHe
6J1ar0, IIijl SKUM MOKHA PO3YMITH caMy Ais/IbHICTh, HalllJIeHy Ha 3aJ0BOJIEHHS iHAU-
BijtyasbHOI OTpeOu, ab0 pesyJIbTaT, 10 3a0BOJIbHSE THAUBIAyalIbHy TTOTPedy abo
JUAJIEKTUIHY €/IHICTD iSJIBHOCTI 1 pe3yJIbTaTy, SKUH JOCATAETHCS Y XO/Ii i€l Tisiib-
HOCTI. Y Cy4acHOMY PHHKOBOMY OOMiHi Bce dacTilie HAeThCs PO KYIiBJIIO-TPOIAK
He OKpeMoro OJiara, a KoMrurekcy Osar. CIiosKuBady MpOMOHYIOTHCS CYKYITHOCTI CIO-
JKMBYKX OJIar, 10 TI0B’13aHi MixK c00010 (DYHKITIOHAJIBHO Ta CUMBOJIIYHO, Y Pe3yJibraTi
4oro BiZIOyBa€ThCs iHTETpalliss cucTeMu moTped y cucremy mocayr [14, c. 40].

3akoHOIaBelb YKpaiHM TaKOXK PO3IJISIIa€ MOCAYrH sk Gjaro. BimmosigHo 10
cr. 177 IIK Ykpainu 00’ekTaMul IMBIIBHKX [IPaB € Pedi, y TOMY YHCJIi FPOIIi Ta I[iHHI
narnepwu, iHie MaifHoO, MaifHOBI IIpaBa, pe3yJbraT PobiT, TOCIYTH, Pe3yJIbraTH iHTe-
JIEKTYaJTbHOI, TBOPYOI JisIIBHOCTI, iH(opMartis, a TakoK iHIN MaTepiajbHi i Hemare-
piaspni 6mara. C. O. CuintyeHKO B CBOEMY MOHOTPadGivHOMY JOCTIZKEHH] 0COOUCTUX
HEMaiHOBMX TPABOBIIHOCKH 1010 0GOPOTO3ATHUX 06 EKTIB PO3IJISHYB 3a3HAYCHY
HOpPMY y HacTyrmHoMy BUTJIsdi: «O6’ekTaMu MUBIJIBHUX MIPaB € Taki MaTepiajbHi Ta
HeMmatepiasibHi 6J1ara, sik pedi, y TOMY YHCJI ... pe3yJasratu podit, mocayri...» |30,
c. 72]. I Bin oOTpYHTYBaB BUCHOBOK, 1[0 KATETOPisl «MaTepiaibHi Ta HeMaTepiaabHi
6J1ara» € y3araJbHIOIOYOI0 CTOCOBHO peyeid, rpolieii, podiT, oCayT Ta iHInuX 00’€KTiB
[30, c. 72].

OTixke, T TOCAYTOI0 PO3YMIIOTH TIeBHE OJIaro, Mo JOCATAETHCS B PE3yJIbTaTi
suificienHst il (mistbHOCTI) 1 Mae BiactuBocTi ToBapy. Ile Gsaro, sike Mae OTpH-
MaTH KPEAUTOP y Pe3yJbrTaTi BUMHEHHS OOPKHUKOM IepeabayeHux J0TOBOPOM
Miif, € METOI0 BCTYIIy Y TIPABOBIZHOIIEHHST HOT0 Cy0’€KTIB. 3a CBOEIO 0PUAMIHOIO
MPUPOIOT0 TIOCIYTH 3a[0BOJIBHSIOTH MOTPeOr Cy6 €KTa MPABOBIAHOIIEHHST OMTOCEPE/I-
KOBaHO, Yepe3 IOBeAiHKY YYaCHUKIB. BUIIaoK oTpUMaHHS K pe3ybraTy 3000B’s-
3aHHsI YPEUEeBJIEHOTO, MATEPIATIbHOTO Pe3yJIbTaTy 30JIMKa€ TOCAYTY 3 mifpsiioM. Ase
nocJsyra i maps — 1ie jBa pisHi 00’'€KTH MUBIJIBHOTO TIPABOBIIHOIIEHHS. YpeuyeB-
JIEHUI pe3yJibTaT MOKe BUPAXKATHUCS B CTBOPEHHI HOBOI pedi, a TaKOXK y 3/1iICHEHH]
SIKUX-HeOY b oTrepalliii 3 icHytounmu pedamu. Ko MaTepiasbHUil pe3ysibraT BUpa-
’KA€EThCS Y CTBOPEHHI HOBOI pedi, 00’€KTOM IIPaBOBOTO BiJHOIIEHHSI BUCTYIIAE CaMe
nana piu. [ToHSTTST pe3ysibraTy KOHKPETU3YEThCST HACTIIBKHY, 10 00’€KT eKOHOMIUHITX
BIJIHOCUH — TOCJIyTa — Yy MPaBOBIHOCHMHAX TPaHC(HOPMYEThCS B 06’€KT-piy, i came
piu gK KiHIEBUI pe3yJbTaT 33JI0BOJIbHSIE iHTepec croxkuBayva [1, ¢. 23]. Marepianbhi
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HOCJIYIM XapaKTePU3YIOThCs THM, 1[0 iXHiil pe3yJbraT 3aBKIu MOKe OyTH rapaH-
TOBaHMIT 0COO0I0 — BHUKOHABIIEM IOCAYTH [5, ¢. 542]. Aje 3 mpaBOBOI TOYKU 30PY
pe3yJIbTaT TOCAYTH He € 00’'€KTOM IMBIILHUX TIPaB, a B €KOHOMIYHOMY CEHCI BiH €
HEBII/IIIbHUM BiJl CaMOI TIOCJIYTH 1 OKPEMO BiJl HEl He iCHY€, TOMY TEPMIH <«IOCTyTray
BJKMBAETBCS JIJIs1 TO3HAYEHHS K IIPOIleCy CTBOPEHHS MPOJYKTY, TaK i caMoro 1po-
IYKTY, sskuii 6epe ydactb B obopoti. [Tocayra, sik stkech 6Jaro, ToBap, sikuii Gepe
y4acTh B 00MiHi, OXOILTIOE i caM TIPOIlec CTBOPEHHS MPOAYKTY, i iioro pesysbrat [12,
c. 9].

SIkmo opuanYHe 3HAYEHHS MOCJAYTH TMOJISATAE caMe y BUYMHEHHI il abo mpo-
BaJIKEHH] JisIITBHOCTI, TO y PoOOTi, KpiM 3/1IHCHEHHS IiJIECITPSIMOBAHO] isIITBHOCTI,
060B’I3KOBO Ma€ OyTH TEBHUIT pe3yJbraT, SsKUi i HiJJsrae mepegadyi KOHTpa-
renty, — Tak BBaxkae A. A. Tenecrakona [32, c. 72]. Ane O. B. lonina npuxoauts 10
BUCHOBKY, 1110 3 TIOTJISIZly MpaBa HEMAE MiCTaB /i OTOTOKHEHHST TOCJIYT i POOIT.
Bizgnocunu nigpsaHoro tuiy, To0TO Ti, SIKi OB’A3aHi 3 BUKOHAHHAM POOIT, 3aBKAU
CTIPSIMOBaHI Ha CTBOPEHHS €KOHOMIUHOTO Pe3yJIbTaTy, BiIOKPEMJIEHOTO BiJl TIPOIleCy
poboTH Ta BUpasKeHOTO y MaTepianbHiil ¢opmi. 3rigHo 3 4. 2 cr. 837 IIK Ykpaiuu
JIOTOBIP TIPSy MOXKe YKJIAJATUCS HA BUTOTOBJIEHHS, 0OPOOJIEHHS, PEMOHT pedi abo
Ha BUKOHAHHS iHIIOT poOOTH 3 MepelaHHsIM 11 pe3yJIbTaTy 3aMOBHUKOBI. Y JI0TOBOPI
npo Hagauusg mocayr (4. 1 cr. 901 [IK Ykpainum) nocuimannst Ha pe3yJibrar BiZICYTHE,
HOTO TIPEIMETOM BBAKAETHCSI CaMe JIisIbHICTD, OJIaro, sSike He Ma€ MaTepiaJbHOTOo
3MICTY, ajle Ma€ eKOHOMIUHY IIHHICTb 1 KOpUCcHUN eeKT JIJIsT 3aMOBHUKA Ta € HEBIiJI-
JIBHUM BiJ AisibHOCTI. Ha BizMiHy Biz pe3yJibrariB pobiT, IOcayra € HeloAiIbHUM
00’€KTOM, 1110 CBIYMTH PO HEMOKJIUBICTh BUKOHAHHS JOrOBOPY PO ii HajaHHs
yacTuHaMu. Kpim TOro, Ha BiMiHY BiJl ITpollecy HaJlaHHS TOCJYTH, MPOIleC BUKO-
HAHHS APSIHUX POOIT, SIK MTPABUJIO, TPUBAE ITiji MOTOYHUM KOHTPOJIEM 3aMOBHUKA,
[0 3YMOBJIIOE CTYIIiHb «CaMOCTIHOCTi» 3000B’sI3aHOI 32 OTOBOPOM CTOPOHU Ta
BILTMBAE HA TIOPSIIOK 3aBEPIIEHHS MPOIECIB 3 HAMAHHS MTOCTYT, BUKOHAHHST POOIT.
[Tix yac HAAHHS TOCJAYT 3aMOBHUK y pa3i moTpebu MOKe HABOIUTH BUKOHABIIEBI
pekoMeHaIli /st 3abe3neyeH st Hale;KHOTO HaaHHs mocayru. [Ipote 060B’s130K
iX ypaxyBaHHsI BUKOHABIIEM TIOCJYT € JAPYTOPSIJIHUM 3aJeKHO BiJl CYTHOCTI 1 BUAY
nocayr [3, c. 87]. O. B. Kim HasuBae 11e oJiHy BiZIMiHHICTb MOCTYTH BiJ poboTH —
OCKIJIbKY Pe3yJIbTaT TOCTYTH, HAaBiTh Oy/Iydr MaTepiabHUM, 3a/IUITAETHCS HauehTO
CKJIQJIOBOIO TIOCJIYTHU SIK Pe3yJbTaT Ipalli i K BapTiCTh, OKPEMOI0 aKTa 3/1a4i-1pu-
WHATTS He BUMaraeThed [13, c. 42].

Miticno, 1K Ykpainu, a came rnaBa 63, sSka IpUCBsTYEHA JIOTOBOPAM PO HAJITAHHS
MOCJIYT, He BUMarae 0O0B’SI3KOBOr0 O(hOPMIIEHHST aKTa HA MiATBEP/KEHHS HATAHHS
nocayr. Xoya Ha MPAKTUI[ JOCUTh YacTO BUHUKAE 1MOTpeda y CKIaJeHHI BiANOBiI-
HOTO aKTa PO HaJlaHHs TOCaYT (OCOOJIMBO 1€ CTOCYETHCS TOCIIKYBAHOTO HAMM
JIOTOBOPY ), SIKUH MIATBEP/KYE (DaKT HAJMAHHS MTOCTYTH Ta TPUHHATTS 11 3aMOBHUKOM.

3arajioM 1ie MOKHA Ha3BaTH OJHIEIO 3 iICTOTHUX YMOB JIOTOBODY, SIKa Xoua i He
BHU3HAUeHa 3aKOHOM K iCTOTHA — iCTOTHUMU YMOBAaMHU JIOTOBOPY € YMOBH TIPO TIPE]i-
MeT JIOTOBOPY, YMOBH, 1[0 BU3HAUECHI 3aKOHOM $IK iCTOTHI ab0 € HeoOXiTHUMU JIJIsk
JIOTOBOPIB JIAHOTO BHJLY, @ TAKOK YCi Ti YMOBH, I[0/I0 IKUX 32 3asBOIO X04a O OHi€el
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3i cropin mae 6ytu gocsrayto sroau (4. 1 cr. 638 TIKY). Ha mpaxruii ctoporn
JIOMOBJISIOTHCS, 10 TaKUW aKT CKIAJAETHCA y BOX MPUMIPHUKAX 1 MATUCYETHCS
oboma ctopoHamu (BUKOHABIIEM Ta 3AMOBHUKOM).

3aTrBep/pkeHol (GOPMU aKTa HAJIAHUX TOCTYT HEMAE, IK HEMA€ i MOPSI/IKY MOoro
ocopmaenns. Boanouac, 3rizao 3 KnacudikaTopoM BUIIB €KOHOMIYHOI MisIBHOCTI
TPAHCIIOPTHO-eKCcTeAuIiiHI mocayru (koa 52.29) posrisgaloThest sIK AOMOMIKHA
MiSUIbHICTD y Tamy3i Tpancnopty. EKoHOMiuHI Ta TpaBOBi OCHOBU /IisiJIbHOCTI y cdepi
30BHINTHBOEKOHOMIUHOI /IISLIBHOCTI, Y TOMY YHCJI W TPAHCIIOPTHO-EKCIeAMIINHOT,
persiaMeHTOBaHi 3akoHOM YKpaiHu «IIpo 30BHINHBOEKOHOMIUHY MiSJIBHICTb.
Y 1. 39 u. 1 cr. 1 3a3HaYeHOTO 3aKOHY BCTAHOBJIOETHCH, IO TPAH3UT TOBAPIB — TI€
HepeMillieHHsT TOBapiB, BUPOOJIEHUX 32 MeKaMU YKpPaiHu, 4epe3 TEPUTOPit0 YKpaiHu
6e3 Oy/Ib-sIKOTO BUKOPHMCTAHHS I[MX TOBAapiB Ha 3a3HaveHiit teputopii. ¥ m. 3 u. 1
CT. 4 BCTAHOBJIEHO, ITI0 /IO BUJIIB 30BHINTHBOEKOHOMIYHOI JIiSIIIBHOCTI, SIKY 3/liICHIOIOTH
B YKpaiti cy0’ekTn i€l MisIbHOCTI, HATIEKUTD Y TOMY YHCJTi i HAJIAHHS TPAHCIIOPT-
HO-EKCIeIUITIHHUX TTOCIIYT.

Ax 3aznavae O. Manuiikis, /719 HAJ[aHHS aKTOBI CUJIM TIEPBUHHOTO JIOKYMEHTA
1Oro 3MiCT Ma€ BIJIIIOBIJIaTU BUMOTaM, HaBelleHUM y ¢T. 9 3akony Ykpaiau «IIpo
Gyxrajrepchbkuii 06Jik Ta (hiHaHCOBY 3BiTHICTH B YKpaini» ta 1. 2.2 [TosoxeHHs
PO JIOKyMeHTa/lbHe 3a0e31eueHHs 3aliciB y Oyxranarepcbkomy o0iky. ITogaTkosi
OpraHW B aKTax TEepPeBiPOK YacTO 3BEPTAIOTh YBary Ha 3MIiCT aKTa Ha/JlaHUX TOCIYT,
SIKAI Ma€ MICTUTH 1H(MOPMAIIIO 1010 3MICTy Ta 00CSTY TOCIOAAPCHhKOI OTepartii
(nmeTasizaltiss OTpPUMaHUX TOCJYT, 3aTajibHa BAapTiCTh), OJIMHUITIO BUMIPY TOCIO/AAP-
CbKOI oneparlii (rpuBH TOI0). Taki TOKyMeHTH, SIK TIPABUJIO, HE BUKJIUKAIOTh TIpe-
TeHsiil 3 60Ky TepeBipsuibHUKIB [18].

Kpim mporo, y 1998 p. Mixxnapojna degepailis eKcrenTOPChKUX acolliarliii
(DIATA) — International Federation of Freight Forwarders Associations (FIATA)
Hajlicaana o HallioOHAJbHUX acollialliil eKCIeJUTOPiB MaKeT MPOEKTY 3aKOHY
«Modelle FTIATA» (Tumnosi npaBua TpaHCIIOPTHO-EKCIIEAUTOPCHKOI JislIIBHOCT ).
[Mumuy paBuIaMy PETYTIOETHCA MOPSAIOK TPAHCTIOPTHO-EKCIIEIUTOPCHKOI Tis/IbHOCTI,
OCHOBHI MOMEHTH YKJaJleHHS TPAHCIIOPTHO-EKCIIeANTOPCHKOTO TOTOBOPY, TIpaBa Ta
000B’I3KM CTOPIH, BiANIOBIJAJIbHICTH, BOHM MICTSAThH HEPEJiK Ta OIMC €KCIEeIUTOP-
CbKHUX JIOKYMEHTIB Mi>KHAPO/IHOTO TTPUMIpHUKA. TakuMM JIOKyMeHTaMH, 30KpeMa, €
MYJIBTUMO/IQJIbHUI KOHOCAMEHT, JIOPYYEHHS eKCIIeIUTOPY, eKCIIeJMTOPChKA PO3IIHICKa
Ta CKJIA/ICbKa PO3IUCKA.

Ocnosni ¢ynxiii gfokymentiB FIATA nosgraiors y ToMy, 1110 BOHU: € TapaH-
TIET0 HAJIWHOCTI eKCIeUTOPChKOI (HipMU 1 BUCOKOI SIKOCTI HaJIaHUX HEIO TOCJYT;
GIJIBIIT YITKO PEryJIoloTh TPOIeC TPAHCIIOPTYBAHHS BaHTaXKiB Ha BCIX HOro eTarax
i B 1iJIoMy, TOOTO MEBHOIO MipOIO JIOTIOBHIOIOTH JIOTOBIP TPAHCIIOPTHOTO €KCITENPY-
BaHHS; € YMOBOIO 3/IIHCHEHHS TTPUCKOPEHNX (DIHAHCOBUX PO3PAXYHKIB MixK TIOKYIIIIEM
1 TpoziaBlieM, y TOMY YHCJI HIJITXOM BUKOPUCTAHHS IOKYMEHTapHOTO akpeanTrBa [8].

Myasrumoganbunii konocamenT MIATA FBL — 11e 060pOTHUI JOKYMEHT €KC-
HenTOopa, 1o npuitMae Ha cebe 000B’sI3KK 1 BiAnoBiganbHicTh nepepisanka. FBL €
OTHUM 3 HAWOIJIBIN YaCTO BUKOPUCTOBYBAHUX KOMOIHOBAHWMX TPAHCIIOPTHUX JIOKY-
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MEHTIB Yy CBITi, IKMii €KCIIeUTOP BUAAE K MEPEBI3HUK 1 Ipu I[boMy Oepe Ha cebe
Bi/IMOBIIAJIBHICTH 32 BCIO TPAHCIIOPTHY OTIEPAIIit0 BiJl MiCIIsI OTPUMAHHST BAHTAXKY JI0
MiCIgl TPU3HAYEHHSI.

Buzaua FBL osnauae: 1. Ekcriequrop 6epe Ha cebe BiIIOBiZaIbHICTh 32 TOBapU
i OTPUMYE EKCKITIO3UBHE TIPABO PO3MOPSKATUCS HUMHU. 2. ToBapu 30BHI BUAAIOTHCS
B Xopomiomy crasi. 3. /letami 1OKyMeHTIB BiZIOBIAAIOTh OTPUMAHUM 1HCTPYKITISIM.
4. TpancrmopTHa CTpaxoBKa 0OrOBOPEHA 3 BAHTasKOBIANPAaBHUKOM. 5. HiTKO 06yMOB-
JIeHa KiJIbKICTh BUJAHUX OPUTIHATIB.

Ax tpancnioptauii fokymenT, FBL KoHcTaTyeE, 1110 TOBapH IepejiaHi mepeBi3HUKY,
1 CBI/YUTD, NIO JIOTOBIP NEPEBE3EHHST MiX MEePEeBI3HUKOM i BaHTAKOBIAIIPABHUKOM
YKJIaJIeHO 1 110 ToBapu OyAyTh IepejiaHi BaHTakooep:KyBady abo BiracHuky FBL
NPOTH ysIBJIEHHs 1150T0 0KyMeHTa. FBL 060B’s13k0B0 noBuHeH matu Jjjorotutt FIATA
[24; 19, c. 324; 15, c. 24].

Hopyuennst ekcrieguropy MIATA (FIATA Forwarding Instructions, FFI) —
dopma THCTPYKILIH 3 eKCIIeIMPyBaHHS, IO CJIYKUTD JIJIT TIOJETTIEHHsT CKJIQJlaHHs Ta
BH/Ia¥i BAHTAKOBJTACHUKOM €KCITEIMTOPY TIOBHOTO Ta YiTKOTO 3aMOBJIEHHS Ha TpPaH-
criopTHO-ekcneanTopebki mocayru. Y FFI BkasyeTbes indopmaitid, 1Mo BUKOPUCTO-
BYETHCS EKCIIEIMTOPOM TIPH OPOPMIIEHH] OY/ib-SIKUX TPAHCIIOPTHO-EKCIIEAUTOPCHKUX
onepartiii. Hanmpukman, yMOBU KyIiBJi-TIPOJIaKy, BUTIJIATH, CTPAXyBaHHS, TOKYMEH-
TApHOTO aKPEJAUTHUBY, XapaKTEePUCTUKKN BAHTAKY, KpaiHa IOXO/KEHHS, THCTPYKILis
MOBOJ/KEHHST 3 BaHTakeM (y BUIQJAKY HepeBe3eHHs HeOe3NmeyHux, HerabapuTHUX
BaHTaxiB). SIKmo ekcreauTop He Bukopucrtoye FFI, Bin moBuHeH 36upaTu I1io
indopmariio 3 irmmx gokymenTtiB. FFI 3anoBHIOEThCST Ta 3aCBIUYETHCS KIIEHTOM
eKCTIeIUTOPa, TEePeTAEThCS eKCIEeUTOPY PAa30M 3 IHIMUMH JOKYMEHTaMU, TaKUMHI
K MUTHA JIeKJapailis, cepTudikar mpo MOXO/PKEeHHS BaHTa)XKy, KOMEpIliiTHI paxyH-
Ku-(haKTypH, TPAHCIIOPTHI JOKyMEHTH TOI0. BoHa MOske GyTH TiCTaBOIO 7ist 0hopM-
JIEHHST IOTOBOPY TPAHCIOPTHOTO ekcneaupyBanus. Tunosa ¢opma FFI cranoButh
c006010 BayKJIMBHUIL JOKYMEHT, 110 I03BOJISIE TAHITHA PiBeHb MPodeciitHuX cTaHmaapTiB
B €KCIIeUTOPCBKil ramysi. KpiM 11boro, BoHA CIpuse CIPOIIEHHIO Ta yHidikalrii
TOPTOBEIbHO-KOMEPIIIHHIX JIOKYMEHTIB, 110 Tependadeni pekomenaarismu UNTAD
(Kondepentieio 3 Toprism ta possutky OOH) [24; 22, c¢. 24-25; 15, c¢. 24-25].

Excnenuropepka posmucka (FIATA Forwarders Certificate of Receipt, FIATA
FCR) — noxymeHT ekcrieZinTopa, Mo BUCTYyTa€E gk areHT. [le posmucka excriequropa
po npuiiMadHsg BaHTaxXy. Excrmepmrop, mo Bugae FCR, 3acBiguye, mo BiH mipu-
WHSAB TOBAp i PaBO PO3MOPSKEHHST TOBApY Ha/lali HAJEKUTh BUKJIIOYHO HOMY.
[Tpomasens orpumye FCR sk miATBEpKEHHST TOTO, 10 BiH BUKOHAB CBOI 000B’SI3KM
mozo npogaxy. 3 momenty Bugadi FCR mpozasells Brpauae mpaBo posnopsiizKeHHs
BaHTa)KeM, TIPO MO CBiquUTh BignoBigamii myHKT FCR, 3rimHo 3 SKUM iHCTPYKITisS
3 eKCIeNPYBaHHsT MOXKe OyTH 3MiHeHa Y CKacOBaHa TLIBbKU 32 YMOBHU TIOBEPHEHHSI
excriequtopy opurinana FCR. Ilpuiimatoun Bin ekcrienuropa FCR, mpomaserts mif-
TBEP/IKYE II€.

Jlnst criaT BaHTaKy MOKYyIellb Ma€ OyTH BIIEBHEHUM, IO BaHTaX TepebyBae
1mo3a KoHTpoJieM TipojiaBiid. [apanTieio takoi BueBHeHocti € FCR, gakuii miaTBep-
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JIKYE, 10 3 1[bOFO MOMEHTY eKCIIeMTOp OGepe BiANOBiJaJbHICTh 32 BaHTaK Ta M€
eKCKJIIO3WBHE TPaBO po3mopspkatucd BantaxkeM. Kpim 1nporo, ipu Bujgadi FCR
eKCIIeIUTOP TAPAHTYE, 10 BaHTaxK Oy/ie 30epekKeH0 y HaJleKHOMY cTaHi (ToOTO HOoro
CTaH He TOTIPHIUTHCS 10 MOMEHTY OTPUMAHHS), yCi JleTali JOKyMeHTa TOBHICTIO
Bi/IIIOBI/IAIOTH OTPUMAHUM IHCTPYKIISIM, Ta TOBAPOCYTIPOBi/IHI JOKYMEHTH, 1110 BUJaB
nepesisHuk, Bianosigaiote FCR Ta 30008’ ss3aHHAM, IPUITHATUM €KCIEIUTOPOM BiJl-
nosigHOo 10 FCR.

TosmoBre mpasusio Bumaui FCR: 1meit 1oKyMeHT BUIAETHCA TiIBKU 32 YMOBU
Ge3BIIKINYHOCTI IHCTPYKIN#T BAHTAKOBIAPaBHKUKA, MMICJIst 10T0 BUAadl BAaHTasKOBIJI-
IIPaBHUK BTPaya€ BCi MpaBa Ha PO3MOPS/KEHHS BaHTaXKeM, a eKCIIeIUTOP He MOXKe
OJIEPKYBATH BiJl HHOTO OY/b-SKHUX JOJATKOBUX BKa3iBOK, PO3MOPSIKEHb YU Oy/ib-
SIKUM THIITUM YUHOM 3aJI€KaTH Bijl BAaHTaKOBiApaBuuka [24; 15, c. 25-26].

Ckuazncnka posmucka (FIATA Warehouse Receipt, FWR) BkJtouae iHbopmartio
He TiJIbKHU TIPo ToBap (BaHTaxk) i fioro Bracuuka (depositor), aje it mpo GaxTHIHOTO
nocravasbHUKa ToBapy (supplier), mep:xarenst ckiany (warehouse keeper), maiime-
HYBaHHST CKJIajly, @ TAKOK BiZIOMOCTI TIPO TPAHCIIOPTHU 3acib, HA STKOMY TOBap 0yJI0
JIOCTABJIEHO Ha CKJIAJ, TIPO cTpaxyBaHHs ToBapy [24; 15, c. 26].

Bucnoeox. [lorosip TpaHCIIOPTHOTO eKCIleJAMPYBaHHSI 3aKOHO/ABIEM BijiHece-
HUIi 710 IOTOBOPIB 3 HAJlaHHS TOCJYT i BiMIOBIZIa€ Maif>ke BCiM 1OTO 03HaKaM. AJjie
BiH 3aBX/IM MaTUMe U eJeMEHTHU MipaHOoro AoToBOpYy. Toxk 3ajieskHO Bifi BUILY
VKJIQJIEHOTO JIOTOBOPY BiH Oyjie Mo€aHyBaTu B coOi KOMOIHAIT YMOB IOPUIMYHOTO
Ta (PaKTUYHOTO XapakTepy, 0 MOXKYTb HAJ[aBaTUCS KJIIEHTOBI €KCIIeUTOPOM. AJKe
0COOJIMBICTIO JOCIIIZKYBAHOTO JOTOBOPY € MOMKJIMBICTh €KCIIEIUTOPa 3/iiICHIOBATH
mii 9K (baKTUIHOTO (TEXHIYHOT0) XapaKTepy, Tak i OPUIANIHOTO, 10 OYAYTH IiATBEP-
JUKYBATUCS BiIMOBITHUMU TOKYMEHTAMU.
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General characteristic of the contract of transport forwarding

The proposed article is devoted to the study of the general characteristics of the contract of transport
Jorwarding. Despite its legislative recognition, as well as the existence of numerous empirical papers are
devoted to the study of this obligation, problems with the application, implementation and regulation of
this legal design still exist. We made the conclusion that the peculiarity of the freight forwarding contract
is the possibility of the freight forwarder to provide services of both actual (technical) and legal nature.

In the Ukrainian modern situation, the problem of legal regulation of the transport forwarding
contract is becoming more and more relevant, despite the fact that it is sufficiently explored from the
point of view of science. This situation is conditioned by several factors, one of which is the successful
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geographical position of our country and its size. Due to the existence of such an obligation, as the
contract of transport forwarding, enterprises or subjects of civil law relations are exempt from unnecessary
problems associated with the transportation of cargo.

The contract of transport forwarding is the most successful legal construction due to which the most
effective cargo transportation is carvied out not only from the point of view of the client — a business
entity or a participant in civil law relations, but also from the point of view of the freight forwarder. After
all, this transaction allows you to optimize their costs — both financial and labor.

But for quite a long time the studied contract did not find its legislative fixation, which is explained
by its complex nature. But since 2004, since the adoption of the Civil Code of Ukraine, an official
legislative <recognition» of the existence of a freight forwarding agreement took place. Thus, Chapter 65
of the Civil Code of Ukraine contains seven articles on the regulation of the said treaty. They establish the
concept of the contract of transport forwarding, as well as the requirements for its form. The economic
code of Ukraine regulating relations between business entities contains only one article — 316, devoted to
regulating the contract of transport forwarding.

July 1, 2004 came into force a special regulatory act regulating activities in the field of transport
Jorwarding — the Law of Ukraine «On transport and forwarding activities.» It establishes the procedure
Jor carrying out [freight forwarding activities. Part 1 of Art. 8 and p. 2 of Art. 16 of the Law of Ukraine
«On Freight Forwarding Activity» introduced the concept of <rules of transport and freight forwarding»
into the system of legal relations of the freight forwarder and cargo owner. But these rules should have
been approved by the government of Ukraine, and to date this has not happened.

Despite the legislative recognition of the contract of transport forwarding, as well as the existence
of numerous scientific works devoted to the study of this obligation, but problems with the application,
implementation and regulation of this legal design still exist. The proposed article is devoted to the study
of the general characteristics of the contract of transport forwarding.

Keywords: transport forwarding contract; transport and forwarding activity; service agreement;
subject of the contract.
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Ananusupyemcs: HAUUONAILHOE 3AKOHOOAMENbCMEO O  PAUUOHATILHOM UCNOLb3OGANUL  3EMEND
JLeCOX03ATUCMEENI020 nasnauenus. Paccuampusaemces npobaema dezpadavuu 3emein 1 nous Kax na mep-
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Bcmyn. Ojne 3 roJIOBHUX 3aB/laHb 3eMeJIbHOI peopMu — parfioHabHe BUKO-
PHUCTaHHS Ta OXOPOHA 3eMeJib — ChOTOJIHI HEJOCTATHHO PeastizyeThcst. PoOoTH 1110710
paifioHaJsizaifii 3eMJIEeKOPUCTYBAHHS Ta OXOPOHU 3eMeJb MPOBOJAATHCI JOCUTH
MOBIJIBHO 1 SIK pe3yJbraT — Jerpajailisi TPyHTOBOTO IMOKPUBY NESIKUX TEPUTOPIN
nocaryaa KpuTUIHoro ctany [1]. IIpoayKTuBHICTD Ta SKICHUH CTaH 3eMeJib JIiCOTOCIIO-
JTAPCHKOTO TTPU3HAYEHHS 3aJIEKUTh Bijl eheKTUBHOTO 1 PaIlioHAIbHOTO BUKOPUCTAHHS
3eMJIEKOPUCTYBAaYaMU JaHuX 3eMesib. [1[oHaiOLIbIIil HeTaTUBHUN BIUIUB HA TPYHTH
BUSIBJISIETHCA B IIpoIleci X BUKOpUcTaHHS. [Ipu 1boMy ciifi BpaxoByBaTH B3a€EMO-
3B’I30K TPYHTY 3 IHIIUME HPUPOJHUMHU 00'€KTaMu. 3 OHOTO OOKY, BUKOPUCTAHHS
3eMeJsib y Psijii BUTIQ/IKIB HETaTUBHO BIJIMBAE HA CTAaH HE TIJIbKW IPYHTIB, a ¥ BOJ,
JIiciB, Hagp, aTMocdepHe MOBITPSI, POCAMHHUN 1 TBAPDUHHUI CBIT. 3 IHIIOTO OOKY, Ha
CTaH TPYHTIB TaKOXX BIJINBAE TOCTIOAAPCHKA /IisITbHICTD, He TTOB’sI3aHa 3 1X BUKOPUC-
TaHHAM: (i3udHi, XiMiuHi, Giogoriui mKigmBi BBy |2, c. 72]. Kpim Toro, 3HauHOi
IIKO/IA 3eMeJIbHUM YTiJI/IsIM B JlicaX 3aB/lalOTh JIiCO3aroTiBeJIbHI MiITPUEMCTBA, SIKIIO
BOHU TOPYIIYIOTh BUMOTHU TIIO/I0 OXOPOHU 3eMeJb.

Ananiz aimepamyprux oanux i nocmamnoexa 3aoaui docaioxcenns. Hepa-
I[iOHAJIbHE BUKOPUCTAHHS 3eMeJsb JIiCOTOCIIOaPChKOT0O MPU3HAYeHHS TTPU3BOIUTD
JI0 3HVKEHHST X MPOAYKTUBHOCTI, 110 Oe31mocepeIHhO BiIOMBAETHCS HA POIIOYOCTI
IPYHTIB 1 KiHeIb-KiHI[eM CIPUYMHSIE JIeTPajiallifo 3eMesb. Bubip TeMu craTTi BU3Ha-
YeHO aKTyaJbHICTIO MOPYIIEHOI B Hiil 1po6aeMH MIOA0 PallioHaJbHOTO BUKOPH-
CTaHHsI 3eMeJib, iX JerTpajiailii, sika po3TJsifasacss B poO0Tax TaKMX HAYKOBIIB, SIK
B. JI. Myntsau (V. L.Muntian), M. B. Illyzaera (M. V. Shulha), II. ®. Kyaunny
(P. F . Kulynych), B. B. Hocix (V. V. Nosik), T. B. Jlicosa (T. V. Lisova), H. C. I'as-
pumt (N. S. Havrysh) Ta in.

Mema nyo6nixauii. TososHOO MeTOMO My6JiKaIlii € HOCHIKEHHsT aKTyalbHUX
MUTaHb 1O/I0 PAIliOHAJBHOIO BUKOPUCTAHHS 3€MeJib JIiCOrOCHOIapChbKOro Mpru3Ha-
YeHHS B YMOBaX Cy4acHOI 3eMesIbHOI pehopMu.

Buxnao ocnosnozo mamepiany. Jlerpajnaiiisi TpPyHTIB i IPYHTOBOIO MOKPHUBY
€ TaM, Je AisJIbHICTD JIOAMHKM MOKe OyTH BU3HaueHa K HepallioHasbHa, JOIIYHO
HeoOyMOBJIEHa, 1110 He Bi/IOBifa€ MpUpoaHOMY GiocepHOMY MOTEHIIaTy KOHKPET-
HO1 TepuTOopii. BUBUMBIIM cTaH I'PYHTOBOIO NNOKPUBY YKpaiHU, MOKHA KOHCTATyBaTH
IIPOTPEeCUBHE /IeTPALyBaHHs IPYHTIB, 1110 TIPU3BE/IE /10 BTPATH IXHBOI MTPOyKTUBHOCTI
[3, c. 166]. BignosizHo mo ct. 171 3eMesnbHOTO KoJieKCy YKpaiHU /10 JIeTPalOBAHUX
3eMeJsIb HaJlesKaTh: a) 3eMeJIbHI JIJISTHKY, TIOBEPXHS SKUX MOPYylIeHa BHACIIJIOK 3eM-
JIETPYCY, 3CYBiB, KAPCTOYTBOPEHHS, TIOBEHEN, T00YBaHHS KOPUCHUX KOMAJIMH TOTIO;
6) 3eMesbHI ISTHKKA 3 €POIOBAHMMU, MEPE3BOJIOKEHUMH, 3 ITiIBUIIEHOI0 KUCIIOT-
HiCcTIO a0 3aCOJMIEHICTIO, 3a0Py/THEHIUMHU XIMIYHIMU PEYOBHMHAMK IPYHTAMK Ta iHIII.

3akoHoMm Ykpaiau «IIpo oxopoHy 3emenb» [4] gerpanailisa 3eMesib BU3HAUAETHCS
SIK TIPUPOJIHE 200 aHTPOTIOTEHHE CIPOIIEHHST JTaHIadTy, MOTiPIIEHHST CTaHYy, CKJIA]LY,
KOPUCHUX BJIACTUBOCTEM 1 (DyHKITil 3eMesTb Ta 1HIITMX OPTaHivHO MMOB’I3aHUX 13 3eM-
JIeto TIPUPOJIHUX KOMIIOHEHTIB. [lerpajaitis rpyHTiB BiIMOBIIHO /10 cT. 1 3a3Ha4eHOTO
3aKoHy — I1€ TOTipIIEeHHS KOPUCHUX BJIACTUBOCTEN Ta POIOYOCTI ITPYHTY BHACJIIOK
BILUIUBY TIPUPOIHUX YU AHTPOTIOTEHHUX YNHHUKIB.
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OTOX PO3BUTOK JIETPAIAIINHUX TIPOIECIB MOKe OYTH 3yMOBJIEHU SIK TIPUPOJI-
HMMHU, TaK i aHTPOIIOTeHHUMM YMHHUKaMK. [ PyHTOBOMY TOTeHIiany YKpainu Hai-
OLJIBINOI TITKO/IV 3aBAAIOTH TaKi BUM JIeTPajiallil, Ik epo3is IPyHTiB (BO/HA, BITPOBA,
MexaHiuHa), gerymidikaiist if yiiiJibHeHHs IPYHTY, 3a0pyAHEHHST ITPYHTIB MECTHIIN-
JlaMU, 3aTUIIKaAMU arpoXiMiKaTiB, BAKKUMHU MeTaJaMH, PalioHyKJIiIaM1, KUCJIOTaMI
Ta JyramMu ¥ iHIIUMU TeXHOTeHHUMM BUKUJIAMU, 3aCMiUYe€HHS TPYHTIB 1 3eMeJIbHUX
JIJISTHOK TTOOYTOBUMM BiIXO/IaMU, TTATOTEHHUMI MiKPOOPraHi3MaMu, OCOJIOHITIOBAHHS,
3aCOJIEHHS Ha 3PONTYBAHUX 3E€MJISTX, CIIPAITIOBAaHHS TOP(OBHUIIL, TIepeCyIeHHs TPYHTIB
TONIO. 3HAYHOI ITKO/IM 3aBJIa€ MOPYIIEHHST TPYHTOBOTO TOKPUBY BHACJHIIOK BUIO-
GyTKY KOPHCHHX KOTIAJNH BIIKPUTUM CIIOCOOOM, Bi/IBE/IEHHSI 3eMeTbHUX [IISTHOK /T
pi3Hi 3a0y/10BH, TPOBE/ICHHS MIJISIXIB CIIOJYYeHb 1 B iHII KaTeropii semerb |3, ¢. 92].

HeobOxinHo 3azHaumnTy, 1o mpobiema gerpajailii 3eMesib Ta IPYHTIB IIOCTAE He
TibKK Ha TepuTopii Yrpainu. Tak, 3a qanumu [7106anbHOTO (HOHLY HABKOJIUIITHBOTO
npupozanoro cepexosuina OHEIL, 3apas y cBiti Hamiuyerbes 6JM3bKO 2 MJIPA Ta
JIerpaloBaHuX 3eMelib, TOOTO 23 % BCIX MPUAATHUX JIJIsT BUKOPUCTAHHST 3eMeJTb 0XO-
IJIEHO TIPOIlecaMi OITyCTeTIOBaHHs 1 jerpajaitii. 3a HassBHUMU ganumu, 70 % Tepu-
Topii TypkmenicTany nmepeTBOPUJIOCS Ha ITyCTENIO, JTICUCTICTh 3MeHIMIacs Ha 32 %.
37 % repuTopii 1€l kpainu cTpaskaa€e Bij 3acosenns. Y Kuprusbkiit Pecmy6uriti 10
nerpazaiii i omycremoBannsg 6m3bK0 70,6 % TepuTopii, 3a 70 pokis 1womia Jicis
TyT ckopotuyiacs Ha 35 %. ¥ Pociiicbkiit Denepartii mporiecu nerpajailii 3emMenb
TAKOK HIyTh MOCUTH IHTEHCUBHO: He 3aciBaeThcs 33,5 MJIH Ta Pijuii, He 3a7Ty4eHo
B TOCIOAAPCHKUIT 060POT 2,5 MJIH Ta OCYIIEHUX 3eMeJIb, 3HUKJIN 3HAMEHWTI POCIIChKI
yopHo3eMH, 3 3,34 MJIH ra MeJIIOpOBaHUX JIiCiB 3a60/1049y€ThCs OiJiblie ToJI0BUHN [6].

ITpomecu merpanariii 3emMesb XapakTepHi i /it Teputopii bismopyci, 3afinaToi
MPUPOIHOIO, B TOMY YHCJIi JTICOBOIO POCAUHHICTIO. ¥ JjlicoBoMYy (DOH/II pO3TaIioBaHa
3HAUHA YaCTKa ePOJOBAHMX Ta epo3iiiHoHeOe3MeyHuX 3eMeslb. X I/I0ma HOMITHO
301IBIIINAIIACST B OCTAHHI POKH 32 PaXyHOK Tiepesiadi Ha OaaHc JiCOBOTO TOCTIONAPCTBA
HU3BKOIIPOYKTUBHUX HE TIOKPUTHX JIICOM 3eMeJIb, HePiJIKO MiJJIaHUX PYHHYBaHHIO.
AKTUBI3aIlil BOAHOI, a HA MIIAHUX TPYHTaX — BITPOBOI epo3ii, CIPUAIOTH CYIITbHI
pyOKH Jiicy, IKi 3a/IMIIAI0THCS JOMIHYIOUUME B Cy4acHOMY JIICOKOPUCTYBAaHHI pec-
myOsikn. YacTi BUMTAAKK TEpeoCyIeHHs JTICOBUX 3€MeJIb ITiJl BIUTMBOM ITPUJIEIINX
JI0 HUX TiIPOMETIOpaTUBHUX 00’€KTIB, 0 BUKOPUCTOBYIOTHCS B CLIBCHKOTOCTIOAP-
CHKUX ITi/IsIX. BesnKy 3arpo3y rpyHTOBOMY MOKPHBY PeCITyOsIiKi CTAaHOBJISITD MOMKEK]
B Jricax i Ha TOphOBUIIAX, MO 0OYMOBJIEHO SIK TIPUPOAHUMM, TAK i AHTPOMOTEHHUMU
YUHHUKaMU [7].

[pyHTH MOXKYTh IiAIATaTH Aerpagallii mpu HEeNpaBUIbHOMY BUKOPHUCTAHHI
ocytieHux OOJIT, TIpU BUAOOYTKY KOPUCHUX KOTAJIWH, TIOKeXKAX, Y 3B'I3Ky 3 Ti/TO-
IJIEHHsIM — Bcboro icHye 20 dhopM zmerpajaitii: BojiHa, BITPOBA, arpoTeXHIYHA epo3is
IPYHTIB; XiMiuHe, B TOMY YHCJI pPaJiOHYKJIiHEe, 3a0pY/HEHHS 3eMeJib Ta IPYHTIB;
Jierpajaitisi i moripiIeHHsT BJACTUBOCTEN IPYHTIB, 0COOIMBO TOP( SHUX, TP IX CiJlb-
CHKOTOCIIOIAPCHKOMY BMKOPHUCTaHHI; Jerpajalliss 3eMejib Y pe3yJbraTi BUZOOYyTKY
Topdy, OyaiBeSbHUX MaTepiasiB, MpoBeaeHHs POOIT, JOPOKHBOTO Ta IHIMUX BHUIB
OyiIBHUIITBA; JIeTPaallisi 3eMeJib J1icOBOrO (hOH/IY B PE3yJbTaTi HepaIliOHAIbHOTO
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JIICOKOPUCTYBAHHS 1 JIICOBUX TIOXKEK; /IeTPaJlallisi 3eMeJib TIPU HAJIMiPHUX peKpeartiii-
HUX, TEXHIYHUX Ta iHIIUX aHTPOIOTeHHUX HaBaHTAKEHHIX Ha 3eMJIi Ta TPyHTH [7].

Tpeba koHcTaTyBaTH, IO He3Baxkalodyu Ha BKUTI B Kpaimax CHJI 3axoman
3 6G0POTHOM 3 JIETPAIAIIIEIO | OIYCTETIOBAHHSM 3€MeJIb, 3aJTy4€HHsI JIiCOBOTO TOCIIO-
JIapCTBa IS X 1Tl Bee 1ie He0CTaTHhO Y OLIBIIOCTI TIOCTPAITHCHKUX PecITyOIiK.
VY Haiibmzkdi poku 1pobiieMi JICOBIAHOBIEHHS, CTBOPEHHS 3aXMCHUX HACaIKEHb
B kpainax CH/I mae Oytu npuzineno Haiicepitosuimy ysary [6].

Hacmigkamu merpamariii 3eMesb € 3HMKEHHS iX YpOKallHOCTi, Mirpairis Hace-
JIEHHSI, BiZICYyTHICTD MPOIOBOIbUOI O€3MeKH, MOPYIIEHHS] TPUPOIHUX PECYPCIB Ta
€KOCHCTEM, a TaKOK BTpata GiOpi3HOMAHITTS, 3yMOBJIEHOTO 3MIiHOIO CEPEOBUINA
iCHyBaHHS PI3HOMAHITHUX BU/IIB POCJIWH Ta TBAPUH, 30KpeMa i 3MiHU Ha TeHEeTUYHOMY
piBHi [8, ¢. 302]. Takum unHOM, IPOTPECUBHUN XiJl /leTpaiallii 3eMeb, B TOMY YHCJIi
i1 3eMeJib JIICOroCIOZIaPChKOr0 MMPU3HAYEHHS], IIPU3BE/Ie B TIEPIly Yepry, 10 BTpaTu
iXHBOI TTPOJYKTUBHOCTI.

Ha >xanb, HUHI BUKOPUCTAHHST 3€eMEJTbHUX Ta IHIIUX TPUPOJHUX PECYPCiB He
Bi/INTOBiIa€ BUMOTaM PalliOHAJTbHOTO TTPUPOJOKOPUCTYBAHHS. 3eMeJibHI pecypcu
Ykpainn xapakTepusyioTbCs HaJ3BUYATHO BUCOKUM pPiBHEM OCBOEHHS, TAKOXK Mae
Miclle He[oCTaTHE eKOHOMIUHE Ta eKOJIOriuHe OOIPYHTYBaHHS PO3IOJIIILY 3eMeJlb 3a
IiTbOBUM TIPU3HAYEHHSIM, BIJICYTHICTh YBaru 0 mpobJieM OXOPOHU 3eMeJTb ITPU3BeJIa
JI0 3MEHIIEHHS TIJI0MT TTPOJYKTUBHUX 3€MeJThb, BCE 1€ CIIPUUNHSIE BUCHAKEHHS 3€MeJTh,
3HUIKEHHST POJIIOYOCTI TPYHTIB, 1X JETPAJIAIliio TOIIO.

3abe3redeHHs ParioHaIbHOTO BUKOPUCTAHHS 3eMeJTb — 1€ OJIMH i3 TOJOBHUX
HNPUHIUIIB, HA SKUX IPYHTYETbCS 3eMeJibHE 3aKOHOAABCTBO (CT. 5 3€MeIbHOTO
Komexcy Yxpainn). Takox NpuHIMI pailioHaJbHOTO BUKOPUCTAHHS 3eMesb PO3-
IJISTA€ETHCST K OJIMH 13 CleliabHUX MPUHIMIIB 3eMeJbHOTO MPaBa, CyThb SIKOTO
noJisirae B 3a0e3nedeHHi pe3yJbTaTHBHOTO BUKOPUCTAHHSI 3eMeJbHUX PECYPCiB
3 OfIHOYACHUM 3abe3TedeHHsIM X eeKTHBHOI OXOPOHU. 3aKOHOIABCTBOM BCTa-
HOBJIEHI CIeliajbHi BUMOTH 3 MeTOI0 30€epeKeHHsI TPYHTOBOTO IIapy 3eMeJib,
HiZBUILEHHS IX POIOYOCTI, 30epeKeHHs 1 BiITBOPEHHS IPUPOAHUX BJIACTHBOCTE
3eMeJbHUX PEeCypCiB, €KOJOTIUHOT IIHHOCTI MPUPOAHUX I MPUAOAHUX SIKOCTEH
3eMeJIbHUX JIIsTHOK. HaBe/ieHi 3aX0/iu CyTTEBO BILIMBAIOTH HA CTaH 3a0e3MMedeHHsI
I[IJIbOBOTO 1 PAIliOHAJbHOTO BUKOPHUCTAHHSI 3€eMEJbHUX PECYPCiB SIK OJIHOTO 3
OCHOBHUX IPUHIIMIIIB 3eMebHOTO TipaBa [9, ¢. 16].

Y miTepaTypi 3ycTpivyaioThCs Pi3Hi MOTJISAIU 11100 BU3HAYEHHS pallioHAJIbHOTO
BUKOPUCTAHHS 3eMeJib. Tak, Ha AYMKY JIeSIKUX y4eHUX, pallioHaJTbHUM MTOBUHHO
BBAKATHCh TIJIBKU TaKe BUKOPUCTAHHS 3€MEJIb, IPU SIKOMY TIOPSI/I i3 BAPOOHUIITBOM
€KOHOMIYHO JIOTIJIBHOT KiJTbKOCTI TIPOYKITiT 30€pira€ThCst eKOIOTiuHa piBHOBAra BCiX
npupoanux daxropis [10, c. 130]. Ha norzusiy iHmmx aBTOpIiB, pallioHaJbHE 3€M-
JIEKOPUCTYBAHHST O3HAYAE MAaKCUMaJIbHE 3aJy4eHHs JI0 TOCIOapChKOTo 06iry Beix
3eMeJib Ta IXHE eeKTUBHE BUKOPUCTAHHS 32 OCHOBHMM IIIJIbOBUM TIPU3HAYEHHSIM,
CTBOPEHHS HAWCTTPUATIUBININX YMOB /IJIsI BUCOKOI TPOJYKTUBHOCTI CiJIbCHKOTOCIIO-
JAPCHKUX YTi/Ib 1 OIepsKaHHS 3 OAWHMUIN IO MaKCUMAJIbHOI KiIJIBKOCTI TTPOYKITil
3a HalMEHMIMX 3aTpaT npari Ta xkomrris [11, ¢. 152].
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3 nporo npusoay B. JI. Myntan (V. L. Muntian) 3ayBaye, 1110 IPUHIIATI palli-
OHAJIBHOTO i e(heKTUBHOTO BUKOPUCTAHHS TIPUPOTHUX 00 €KTIB BioOpakae 3BeeHy
B 3aKOH €KOHOMIUHMUI1 aCIIeKT eKOJIOrOKOPUCTYBAaHHS, 1[0 BUPAYKAETHCS B HaMaraHHi
3 MiHIMaJIbHUMHU BUTPAaTaMU OTPUMYBATH HaWOIMbIIMi e(heKT BiJ TOCHOAAPCHKOI
eKCITyaTallii MpUupoOJHUX PECypcCiB, He 3aB/A0YN TIPU I[bOMY €KOHOMIYHOI Ta €KO-
gioriunoi mkoau [12, c. 151].

3a3HaunMo, 110 B ceperHi XX CT. TPUBAIUI Yac HIJIa AUCKYCist — HA MpeiMeT
TOTO, IO BaKJIMBIIIE: PallioHAbHEe BUKOPUCTAHHST TPUPOIHIX PeCypciB abo iX 0Xo-
poHa Bijl 3a0py/HEHD; PECYPCOCHOKUBAHHSA ab0 3aXKUCT TPUPOIHOTO CEPEMOBUIIA;
eKcIIyaTalfiss mpupoan abo ii saxuct. [leBHOWO Mipoio crip € (hopMaIbHUM: Y XO/Ii
eKCILTyaTallil TPUPOHUX PeCypCiB MOBUHHA 3/IIHCHIOBATHCS 1X OXOPOHA; HAKPAIUM
C110c0O0OM 3aXUCTY HMPUPO/IH € PAIiOHAIbHICT, EKOHOMHICTh CIIOKUBAHHS IPUPOIHNX
pecypciB. HeoOxifHiCTh TIOETHAHHS TIPUPOTOKOPUCTYBAHHST Ta €EKOHOMIKH TTOBUHHA
nepeabadati eeKTUBHICTh PECYPCOCIIOKUBAHHS B iHTepecax (opMyBaHHs Ta (DyHK-
1IOHYBaHHS COIIaJIbHOI JIePKaBH, 10 CTaBUTh CBOIMU KOHCTUTYIIMHUMU 3aBJIaHHAMM
3abe3reyeHHs TiJIHOTO JKUTTST JIFOJIMHU, CIIPUSITINBI YMOBHU TIPOKUBAHHST HIUHIITHBOTO
i MaiibyTHIX 1TOKOJIiHb. PallioHajibHe BUKOPUCTaHHS IPUPOIHUX PECYpPCiB mepeaba-
Yya€ BpaxyBaHHS 3aKOHIB MPUPOJM 1 TOTEHIIMHUX MOXKJIUBOCTEN HABKOJMUIITHbLOIO
cepeloBUINa, sIKi He Oe3MeskHi, BOJIOIIOTh BEPXHBOIO MEKel, MOKYTh BiadyBaTu
Hebe3meyHi mepeBaHTasKeHHs1. PallioHai3M pUPOIOKOPUCTYBAHHS TIOJISITAE B TOMY,
11100 TOCTIMHO MiATPUMYBATH TaKUI CTaH, KOJY MOKJIUBI ONITUMA/IbHE CIOKIBAHHS
1 BiZITBOPEHHST TIPUPOJHUX PECYPCIB, KOJU HE JO0MYCKAIOThCS HE3BOPOTHI HACJIIKU
JUIS HaBKOJIUIITHBOTO cepesioBuina [13, ¢. 63—64].

Binbmn cayniHe, Ha HaNI TOTJISA]T, BU3HAYEHHST TIOHATTS PalliOHAJbHOTO BUKO-
pucranust npornonye O. K. Tomivenkos (O. K. Golichenkov), sikuii 3asnavae, 1o
paltioHaJibHe TPUPOIOKOPUCTYBAHHS — 11e (hopMa eKOJIOTIUHOI AisIJIbHOCTI, 3MICT SIKOI
CTAHOBWTD, 3 OJIHOTO GOKY, 30€PeKEHHST IKOCTI HABKOJIMITHBOTO MPUPOIHOTO CEPeIo-
BUIIA Ta TIPUPOHUX PECYPCIB, @ 3 1HIIIOTO — JIOCATHEHHS TaKOI MOJIesi BUPOOHUIITBA
i CrIOKMBaHHSL, TIPY SIKiil BUKOPUCTAHHS IPUPOJHUX PECYPCiB 3a0e31euye eKOHOMIuHe
3pOCTaHHA 1 cTaJnil PO3BUTOK cycriaberBa [14, c. 42] .

SIk 6aunmmo, pallioHaJbHEe BUKOPUCTAHHS 3eMejib Ma€ NMPSIMUN 3B’S30K 3 iX
MPOLYKTUBHICTIO, B TOMY YMCJI U 3 MPOAYKTUBHICTIO 3eMeJib JIiCOTOCIIOIAPChKOTO
npusHavyeHHs. HegoTpuManHs 3eMiieKOpUCTyBavyaMu BUMOT MIOJI0 PAIliOHAJIBHOTO T
e(eKTUBHOTO BUKOPUCTAHHS 3eMeJIb PU3BOIUTD SIK /10 3MEHIIeHHS IO TPOYK-
TUBHUX 3eMeJib JIiICOTOCIIOIAPChKOTO TTPU3HAUYEHHS, TaK 1 /0 TOTipIIeHHs SIKICHOTO
CTaHy IIUX 3eMeJIb, a TAKOX JIICOBUX PeCypCiB.

Taxum yuHOM, Opranizailig parioHaJIbHOTO BUKOPUCTAHHS 3eMeJTh JIicOTOCTIONap-
CHKOTO TIPU3HAYEHHSI € MEPIIIOYEPTOBOIO 3a1a4€et0 MO0 30epesKeHH ST Ta T IBUTIEHHS
IIPOJIyKTUBHOCTI 1IUX 3eMeJlb.

Heo6xinHo 3a3HauMTH, 110 MOTIPIIEHHS SKICHOIO CTaHy 3eMeJib JIiCOTOCIIO-
JIAPCBKOTO TIPU3HAYEHHS, 3MEHINEHHS 1X MPOJAYKTUBHOCTI MOXKe MaTu Miciie, KOJIN
3eMeJibHa J[IJIsTHKA He BUKOPUCTOBYETBHCA. Y 1IbOMY pa3i HeraTUBHUI BIJIMB Ha
3eMeJIbHI IJISHKY 3MIHCHIOITD MIKiAINUBI (i3nyHi, XiMiuyHI Ta iHII PEYOBUHMU, SKi
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MOTPAIJIAIOTh Y TPYHTH 3 IHIUX JiKepes (ITPOMUCIOBI TiAPUEMCTBA, TIOTPATIISTHHS
MIKIZITUBUX PEYOBUH 3 aTMocdepH, 3 Mi3eMHUX BOJL TOIIO).

JlJist OTiHKY cTaHy 3eMeJib, /IS 3an00iranHst X 3a0pyHEHHIO B 3aKOHOABCTBI
BCTAHOBJIOIOTHCSA HOPMATUBU TPAHWUYHO JOMYCTUMUX KOHIEHTPAIN TIKiJTNBUX
pedoBuH. BignosigHo 10 ct. 1 3akony Ykpaiau «IIpo oxopoHy 3emMesb» TpaHUYHO
JIOIYCTUMA KOHIIEHTPAIlisi 3a0pPYAHIOIYNX PEYOBUH — MAaKCUMAJTIBHO JOIYCTHMa
KIJIBKICTh 3a0PY/IHIOIOUNX PEYOBUH y IPYHTAX, sSIKa HE 3yMOBJIOE HETaTUBHUX €KO-
JIOTIUHWX HACTIKIB 71 1X POIIOYOCTI, 3aTaJTbHOTO CTaHY JTOBKIJIIS, SSKOCTI CITbCHKO-
TOCIIOIAPCHKOI MPOYKITLIT Ta 37I0POB’S JTIOJANHU.

Bignosigao 710 4. 1 cT. 167 3emenpHOTO KO/IEKCY YKpalHU rOCMOIapChKa Ta iHIIA
JISUTBHICTD, sIKa 3yMOBJIIOE 3a0py/IHEHHST 3eMeJib 1 TPYHTIB TIOHA/[ BCTAaHOBJIEHI Tpa-
HUYHO JIOIYCTUMI KOHIIEHTpaIlil HeGe3MeYHnX PedoBUH, 3a00POHSAETHCSL. 3a00poHa
3IIHCHEHHS TaKoi [isIbHOCTI TaKOK repegabadeHa i iHIIUMU HOPMAMKU YHHHOTO
3aKOHO/JABCTBA. 30KPEMa, 3 METO0 BCTAHOBJIEHHSI OG0B SI3KOBUX HOPM, MPaBHI,
BUMOT I[O/I0 OXOPOHW HABKOJHUITHBOTO TMPUPOJTHOTO CEPEOBUINA, BUKOPUCTAHHS
PUPOHUX PECYPCIB Ta 3a0e3MedeHHsl eKOJIOTIuHOI Oe3eKn 3aKOHOaBCTBOM TPO-
BOJINTHCSI €KOJIOTiuHe HOpMYBaHH:A. Bignosigno o ct. 33 3akony Ykpainu «IIpo
OXOPOHY HABKOJIUIIMHBOTO HMPUPOIHOTO cepeoBuiiay [15] ekosoriuai HOpMaTuBU
BCTAHOBJIOIOTh TPAHUYHO JIOTYCTUMI BUKU/M Ta CKUAW y HABKOJWIIHE TTPUPOIHE
cepeJloBUlILe 3a6py,[[HIOIO‘{I/IX XIMIYHUX PEUYOBUH, PiBHI JOMYCTUMOTO IIKITUBOTO
BILIMBY Ha HHOTO (hi3MuHUX Ta 6GiosoriyHUX (HaKTOPIB.

3abpyHeni HeOe3MeYHNMI PEYOBUHAMU 3€MeJbHI IiISTHKA BUKOPUCTOBYIOTCST 3
JOTPUMAHHSM YCTaHOBJIEHUX 00OMEKeHb, BUMOT II[0/I0 3arobiraHHs iX HeGe3neyHoOMY
BIUIMBY Ha 3/[0POB’ST JIOAWHY Ta JOBKiJUIsA. PiBeHb 3a0pyAHEHHS TPYHTIB ypaxoBy-
€TbCA TIPU HAJlaHHI 3eMeJTbHUX JISTHOK Y KOPUCTYBAHHS, BUIYYeHH] 3 TOCTIOAp-
CHKOTO 00iTy Ta 3MiHI XapakTepy i peKuMy BUKOPUCTAHHSI.

Tax, srigHo 3i c1. 40 3akony Ykpainu «IIpo oXOopoHy HaBKOJUITHBOTO MPU-
POJIHOTO cepejloBUIla» BUKOPUCTAHHS NPUPOJHUX PeCypCiB rpoMajisiHaMHU, Iij-
MIPUEMCTBAMU, YCTAHOBAMU Ta OPraHi3aiigaMu 3AiHCHIOETHCSA 3 OAEPKaHHAM
060B’SI3KOBUX €KOJIOTIYHUX BUMOT: a) PAIliOHAIBHOTO i EKOHOMHOTO BUKOPUCTAHHS
MIPUPOHUX PECYPCIB HA OCHOBI MMHMPOKOTO 3aCTOCYBAHHS HOBITHIX TEXHOJIOTIH;
6) 3ilicHEHHsT 3aXO0/IiB MOI0 3aM00iraHHsI TICyBaHHIO, 3a0Py/THEHHIO, BUCHAKEHHIO
IPUPOJHUX PECypcCiB, HETATUBHOMY BIJIMBY Ha CTaH HAaBKOJUIIHBOTO IPUPOJI-
HOTO Cepe/loBUINA; B) 3/IiHCHEHHS 3aXO0JiB I10/I0 BiAITBOPEHHS BiJIHOBIIOBAHUX
HPUPOIHUX PECYPCIiB; T) 3acTOCYBaHHs 0i0JOrYHMX, XIMIYHMX Ta IHIIMX METOJIB
HOJITIIIEHHST IKOCTI TPUPOTHUX PECYPCIB, sIKi 3a06€31MeYyI0Th OXOPOHY HABKOJIHIII-
HBOTO TIPUPOJTHOTO CEPENOBUINA i Oe3MeKy 370POB’st HaceJeHHsT; 1) 30epesKeHHsI
TEpUTOPiil Ta 00’€KTIB MPUPOAHO-3ATIOBIIHOTO (DOH/LY, & TAKOK IHIMTUX TEPUTOPIH,
IO TM/IATal0Th 0COOIMBIIT OXOPOHI; €) 3/iHCHEHHS TOCIOIaPChKOI Ta 1HINOI JIis1/Ib-
HOCTi 6€e3 MOpYIIeHHs eKOJIOTIYHUX MpaB iHIINX 0ci0; €) 3/ifiCHEHHS 3aX0/IiB 00
30epesKeHHsT 1 HEBUCHAKIMBOIO BUKOPUCTAHHS O10I0rYHOr0 pisHOMAHITTS Mijl Yac
MPOBAIKEHHS JIiSITBHOCTI, TTOB’sI3aH01 3 TTOBOJPKEHHSIM 3 TeHeTHYHO MOoMpikoBa-
HUMU OPTaHi3MaMU.
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Takum 9rHOM, 3aKOHOIABCTBO TIPO OXOPOHY HABKOJHIITHBOTO TIPUPOTHOTO Ccepe-
JIOBHUIIA Ta PO OXOPOHY 3eMeJib BCTAHOBJIOE OJHE 3 TOJOBHUX 3aBJaHb — 3arobi-
raHH4 TOTPAIISIHHIO TIKIJITUBUX PEYOBUH B I'PYHTH, 3 METOIO K OXOPOHU 3€Meib,
TakK 1 OXOPOHU MPUPOAHUX 00'EKTIB i HaceJeHHST KPaiH.

Otxe, paiioHaTbHe BUKOPUCTAHHS 3€MeJb JIiCOTOCIOAPChKOTO MPU3HAYEHHS
HEeOOXIIHO PO3IJIIaTH SIK 3a0e3MeueHHs 3eMIEKOPUCTYBaYaMy Y TIPOLECi rocoaap-
ChKOI Ta THNIOI JIIATbHOCTI MAKCUMATbHOTO eheKTy B 3/IHCHEHHI 11iJIell 3eMJIEKOPUC-
TYBaHHSI, 3 000B’SI3KOBUM ypaXyBaHHSIM BUMOT II[0/I0 OXOPOHH 3€MeJIb, KOMILJIEKCHOTO
BUKOPUCTAHHS, €KOJOTIYHOI Oe3MeKn; KPiM I[bOr0, TaKe BUKOPHCTAHHS 3€MeJb
[MOBUHHO BKJIOUATH /10 cebe HeoOXiHICTh MOCTIHOTO BiIHOBJIEHHS CIIOKUBAHUX
MIPUPOTHUX PECYPCIB.

Bucnoeku. Y tipoiieci BUKOPUCTaHHS 3eMeJIb JIiCOTOCIIOAAPCHKOTO TTPU3HAYEHH S
3eMJIEKOPUCTYBavi MOBUHHI 3amobiraTi BUHMKHEHHIO HETaTUBHMX HAC/IIKIB, SIKi
IIKIJIMBO BILIMBAIOTh HA SKICTh IPYHTIB, 1 3a0€31eunTy palioHajbie BUKOPUCTAHHS
3eMeJb 3 IOTPUMaHHAM TIPaBUJI Ta BUMOT, 3aKPITIJIEHNX YUHHUM 3aKOHO/[ABCTBOM.

3axoii 3 palioHaJbHOTO BUKOPUCTAHHSI 3€MeJib JIICOTOCTIOAPChKOTO TPHU-
3HAYEHHS MalOTh 3a0e3edyBaT iX 30epeKeHHs, MiABUIIEHHs TPOAYKTUBHOCTI
i porovoCTi, a TaKOK 3armobiraTu ix jerpajaliii, 3a0py/THEHHS Ta iHITMX HEraTUBHUX
IIPOLECIB.
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Some issues of rational use of land for forestry purposes

Productivity and qualitative state of the lands of forestry depend on efficient and rational use by
land users of these lands. The greatest negative impact on soils is detected in the process of their use.
Inappropriate use of forest lands leads to a decrease in their productivity, which directly affects the soil
Jertility and ultimately leads to land degradation. The choice of the topic of the article is determined by
the relevance of the problems raised in it concerning the rational use of land, their degradation.

A progressive course of land degradation, including forestry, leads in the first place to the loss of
their productivity. Unfortunately, nowadays the use of land and other natural resources does not meet
the requirements of rational nature management. Land resources of Ukraine are characterized by an
extremely high level of development, there is also insufficient economic and ecological substantiation of
the distribution of land by purpose, lack of attention to land protection problems has led to a decrease in
the area of productive lands, all this leads to land depletion, soil fertility decline, degradation, etc.

Failure by land users to meet the requirements for rational and efficient use of land leads to a
decrease in the area of productive lands of forest management, and to deterioration of the quality state of
these lands, as well as forest resources. Thus, the organization of rational use of forest lands is a priority
task in preserving and improving the productivity of these lands.

Keywords: protection; land; rational use; degradation; soils.
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HABYTTA INPABA CIAbCbKOTOCITOAAPCBKOIO
SEMAEKOPUCTYBAHHA INMPU YKAAAAHHI YITOA
31 SAUTTSA TA NMOTAMHAHHA B ATPOBI3HECI

Posensnymo cyuacnuii cman puiky npasa CLibCobKozocnodapcvkozo 3eMieKopucmysanis 6 Yxpaini,
BU3HAUEHO OCHOBHI DAKMOPU, WO BNIUBAIOMY HA CNOBLILHEHHs PO36UMKY punky 3emii. Hasedeno npa-
6061 Modei npudbamts NPasa CibCoKOZ0CNOOAPCHKOZ0 3EMACKOPUCTIYBAHHS NPU 3NUMMT A NOZIUHAHHT
6 azpotisneci. O6rpyHMOBaH0 HEOOXIOHICI® 3aKOHO0ABU020 BPEZYNIOBAHHS MONCIUBOCT NPOOANCY NPABA
CLILCLK0Z0CNO0APCHK020 3CMACKOPUCTIYBAHHSL.

KiiouoBi cioBa: 11paBo CiibChKOTOCHOAAPCHKOTO 3€MIEKOPUCTYBAHHS; KYITiBJSA-TPONAK TTPaBa
CLIBCHKOTOCIIOAPCHKOTO 36 MJIEKOPUCTYBAHHSI; 3JIUTTS Ta HOTJIMHAHHS B arpobi3Heci.

HOpuenko 3. C., acnupant kadeipbl 3¢MeJbHOTO U arpapHOro 1pasa I0punyecKoro hakyibreTa,
Kuesckuit narmonanbibiii ynupepcuter umenn Tapaca IlleBuenko, Ykpauna, r. Kues.
e-mail : ellina_yurchenko@ukr.net

IIpuoGperenne mpaBa CeIbCKOXO3SHCTBEHHOIO 3€MJIENIOIb30BAHNUS NIPH 3aKJIIOUYEHHUH CHEN0K
[0 CJMSIHUIO Y TOTJIOUIEHHIO B arpodusHece

Paccmampueaemcs cospementoe cocmosiue pviHka npasa ceibCKOX03sUCMBEHH020 3eMAENO0Ib30-
eanus 6 Ykpaume, onpedensiomcs 0CHOBHble (PaKmopvl, KOMopvle GIUSIOM HA 3amedleHue PA36Umust
poinka semnu. Ipusedenvt modenu npuobpemenus nPasa celbCKOX03AUCMEEHHO20 3EMAENONbI0BAHUSL NPU
causHUY U nozioweHuu ¢ azpodusnece. O60CHOBbL8AEMCSL HEOOXOOUMOCTY 3AKOHOOAMENLHOZO YPEZYIUpPo-
BAHUSL BOIMONCHOCTIU NPOOANCU NPABA CENLCKOXOISUCTNEEHHOZ0 3EMACTIONDI0BAHUSL.

KmoueBble cioBa: 1paBo CeIbCKOXO3SHCTBEHHOTO 3EMJICTIONB30BAHNUS; KYILIS-TIPO/IaXka 11paBa
CeJIbCKOXO3SIICTBEHHOTO 3eMJIETIOIb30BAHS; CIUSIHISL U [IOTJIONIEHKsT B arpoOU3HeCe.

Bcmyn. Ha cyyacHoMy erarni B YKpaiHi akTUBHO PO3BUBAETLCS CLIbCbKE rOC-
OJIapCTBO, 0cO0IMBO Tany3b pocauHHuiTBa. Cranom Ha 2016 p. 3apeecTpoBaHO
6isbire 46,5 THCSY ClIBCHKOTOCIIOAAPCHKUX MMIATIPUEMCTB, Y BOJIOAIHHI Ta KOPHUC-
TyBaHHI SIKUX 3HAXOAUTHCS Maiixke 36,5 MJIH Ta CiJIbCbKOTOCIOAAPCHKUX YTilb,
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3 AKUX 27 MJTH ra BUKOPUCTOBYBAJNCH /711 BUPOIIYBAHHS CLIBCHKOTOCIOIAPCHKUX
KyasTyp [1].

Cy0’eKTH arpapHOTO rocrnoJaploBaHHs 3allikaBJIeHi y KOHCOiAaIii CiabChKO-
roCroIapChKUX 3eMeJb Ta 30ijblieHHi 00cariB 06po0IOBaHUX MACHBIB. 3 METOIO
KOHCOJTIIaIlii 3eMeJb MiAMPUEMCTBA 3MIHCHIOITh OOMIH MTpaBaMU KOPUCTYBAaHHSI
3eMeJIbHUMHU JIJISTHKAMU Y MeKaX OIHOTO 3eMeJIbHOTO MAaCHBY YU TaKuX, 10 3HAXO-
JSITHCS TIOPYY. 3 METO0 301IbIIeHHS 06CATIB 0OPOOIIOBAHUX MACHBIB MiIMPUEMCTBA
BCTYIAIOTH y 3€MeNbHI MPAaBOBIIHOCHHU MO0 HAOYTTS MpaBa CiIbChKOTOCIOAAP-
CHKOTO 3eMJIEKOPUCTYBAHHSI TIISIXOM YKJIIAaHHST IOTOBOPIB OPEH/IN 3eMJTi, CyOOpEHIN
3emuti, eMdiTeB3uCy. Ajle 4aCTO Cepe/iHi Ta BEJWKI ClIbChbKOTOCTIOAAPCHKI TiIPHU-
€MCTBa, HAIPUKJIA/, arPOXOJIJIMHTH, 3alliKaBJIeHi y 3HaYHOMY 30iJbleHHI 06CsTiB
006pOBJIIOBATIBHUX CLIBCHKOTOCHOAAPCHKUX YIi/lb, TOMY BOHU YKJAAAIOTh Yroau 3i
sauTTs Ta norsuHanusg (Mergers & Acquisitions), HabyBaiouu TpaBa Ha iHIII Cijb-
CHKOTOCIIOIAPCHKI MIMPUEMCTBA, @ TAKOXK X HEPYXOMe MaitHo, 3ac00K BUPOOHUIITBA,
a TOJIOBHE — CLIIbCHKOTOCIIOZAPCHKI 3eMJTi Ta TIpaBa Ha HUX.

Yroau 3i 371UTTS Ta NOrJMHAHHSA B arpobisHeci MaioTh ¢BOI 0COOJIMBOCTI Ta
3HAYHO BiPi3HSIOTHCS BiJl YKJIaJaHHS MOAIOHUX yroJ B iHIINX cdepax rocrnoaapio-
BaHHs. SIK MPaBUJIO, 3JIUTTS Ta MOTJIMHAHHS B arpobisHeci BiOYBAIOTHCS IIISIXOM
VKJIAJ@HHST JOTOBOPIB KYIIB/Ii-IIPOJAKY «3eMEJIbHOTO OaHKY», KOPIIOPATUBHUX TIPaB
ab0 €IMHOTO MAalTHOBOTO KOMILTEKCY. Takosk crerudika TakKMxX yroj OB’ sSI3aHa 3 TUM,
1[0 MOKYIElNb He MOKe HaOyTH Y BJIACHICTD JIEsTKi BUAM 3€MeJIb CiTbChbKOTOCIIOIap-
CHKOTO TMPU3HAYEHHsI, 10 TOB’s13aH0 i3 mieio Mmoparopiio (1. 15 Posainy X «Ilepe-
XiJIHI TTOJIOKEeHHsT» 3eMesbHOTO Kojekey Ykpairu Big 25 sxosthst 2001 p.). Ha taki
3eMeJIbHI JISTHKE 0coba Moke HaOyTH JIMIIe TIpaBa KOPUCTYBaHHS. 3 IUX MPUYNH
nepeBaskHa Oi/IbIIICTD CLIbCHKOTOCIIOAAPCHKUX 3eMeJIb Ha/leKaTh MIAIPUEMCTBAM Ha
paBi KOPUCTYBAHHS, a BIJIMOBIIHO /IO YMHHOTO B YKpaiHi 3aKOHOABCTBAa 0COOU He
MO’KYTb IIPOJIaBaTH CBOI ITpaBa 3eMJIEKOPUCTYBAHHS, a TIJIbKU Ilepe/laBaTi 3eMesIbHi
JUISTHKYA Y BTOPUHHE 3eMJIEKOPUCTYBaHHs, Harpukiaz, cybopenmy. [1logo nmepemayi
y BTOPMHHE KOPUCTYBaHHS MTpaBa eMdiTeB3nCy Ta MpaBa MOCTIIHOTO KOPUCTYBAHHS
CITBCHKOTOCTIOIAPCHKUMU 3€MJIISIMU, TO B 3aKOHOJIABCTBI YiTKO He BU3HAUEHO MOXK-
JINBOCTI YKJIQJaHHA TaKUX YTOI.

PuHok 3emiti CKJIQJIa€THCST 3 /IBOX CAMOCTIMHUX €JIEMEHTIB: PUHKY 3eMeJTbHUX
HistHOK (HabyTTst iX y BJIACHICTB) Ta PUHKY OpeHN 3eMesib (HabyTTsT Ha HUX TpaBa
TUMYACOBOTrO KopucTyBaHHs) [2, ¢. 150]. Takum 4rHOM, y Cy4acHUX yMOBax oOMe-
’KEHOTO PUHKY TIpaBa BJACHOCTI HA 3€MJIIO CIJIbCBKOTOCHMONAPCHKOTO MPU3HAYECHHS
$akTUIHO icHyE PUHOK TIPaBa CiJIbChKOTOCIIOAAPCHKOTO 3€MJIEKOPUCTYBAHHS, KU,
SIK 1 PUHOK TTpaBa BJACHOCTI Ha CiJIbCHbKOTOCTOJAPCHKI 3€MJi, PO3BUBAETHCS B
00OMeKeHOMY MTPaBOBOMY IT0JIi Ta MepeBaskHO € «cipum». Cy0’eKTH arpapHOro Iiji-
NPUEMHUIITBA MOXKYTh HaOyBaTH JIMIIIe TIEPBUHHE TIPABO CIJIBCHKOTOCIIOAAPCHKOTO
3eMJIEKOPHUCTYBAHHS, JesIKi paBa MOKYTh HaOyBaTHCh Y BTOPUHHE KOPUCTYBAHHS,
a BilUy:XyBaTU TPaBO BJACHOCTI Ha MPaBO CiJIbCHhKOTOCTIOAAPCHKOTO 3EeMJIEKO-
pUCTYBaHHS 3a3HadyeHi CyO'€KTH 30BCIM He MOXKYTh. Xo4a B 4. 5 cT. 93, 4. 1, 4 cT.
124 3emenpHOTO KOZEKCY YKpaiHM € 3TaJIKU MPO JOTOBIP KYIiBJi-TPOIAXKY TIpaBa
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OpPEeH/IN 3eMeJIbHOI IISTHKN Ta BifYy’KeHHs IpaBa OpPeHIn 3eMJi, Ha TymMKy A. M.
Mipomnnyenka (A. M. Miroshnychenko) Ta P. I. Mapycenka (R. 1. Marusenko),
BOHU HEKOPEKTHI, 60 BUHUKJIN y pe3yJibTaTi HeBAaiuxX pemakiiii crareit [3]. Tooro
paBa CiJIbCbKOTOCIIOAAPCHKOTO 3eMJIEKOPUCTYBAHHS HE MOKYTb OYTH TIPEIMETOM
KYHiBJIi-TIpoasky Ta 6aHKIBChKOI 3acTaBM, BHACJIZIOK YOTO CLIbCHKOTOCIIONAPCHKI
HinpreMcTBa 11030aBJIeH] MOKIMBOCTI OTPUMYBATH GAHKIBCHKI KPEAWTH 1 3aIydaTh
JIO/IATKOBI 1HBECTHUIIII.

IcnyBaHHsa B YKpaiHi «Ciporo» pMHKY IpaBa CiJbCbKOTOCIIOAAPCHKOTO 3eMJie-
KOPUCTYBaHHS TIPU3BOAUTDH /10 TOTO, MO BJACHUKU 3€MEJbHUX TIJTTHOK MOXKYTh
He 3HATH, XTO € (DaKTUIHUM KOPHUCTyBaueM ix mingHok. [Hdopmaris /epxxaBHoro
PEECTPY PEYOBUX IIPaB HA HEPyXoMe MallHO He BiANOBifa€ HaKTUUYHUM JaHUM TIPO
BTOPUHHE KOPUCTYBAHHS CiJbCHKOTOCIIOJAPCHKUMU 3€MJISIMU, a/l’)kKe BCi IIpaBa,
110 BUHUKAIOTh Ha Ii/ICTaBl «CipuX» JIOTOBOPIB, HE PeecTpyloThes B Jlep:kaBHOMY
peecTpi.

HesBajkaroun Ha Taky TpaBOBY ITPOTAJIMHY B PETY/IIOBaHHI HAOYTTs Ta peasisariii
IIpaB CiJIbCbKOTOCIIOAPCHKOT0 3eMJIEKOPUCTYBaHHS, arpapHi IiANPUEMCTBA HaMara-
IOTbCS IISAITH B paMKaX IIPaBOBOTO 1101 i YKJIQJAATU YTO/U 31 3JIUTTS Ta MOTJIMHAHHS,
He MTOPYNIYIOYN HOPMM MaTepPiaibHOTO paBa.

Ananiz nimepamypnux oanux. Pizui actiektu HaOyTTS Ta peasizailii mpasa
CLIBCHKOTOCTIONAPCHKOTO 3eMIEKOPUCTYBAHHS OYJIM MIPEAMETOM JOC/IIKEHHS TIPe/i-
CTaBHUKIB 3eMeJIbHO-TIPaBOBOI OKTprHH, 30KpeMa [. M. Besxenap (H. M. Bezhenar),
O. B. I'notosoi (O. V. Hlotova), K. O. /Ipemsmiorn (K. O. Dremliuha), H. B. Libki
(N. V. IIkiv), I. I. Kapaxkama (I. I. Karakash), T. O. Kosanenko (T. O. Kovalenko),
I1. @. Kysaunanua (P. E Kulynych), A. M. Mipomuuyerka (A. M. Miroshnychenko),
B. B. Hocika (V. V. Nosik), T. €. Xaputonosoi (T. Ye. Kharytonova) Ta mnpeacras-
HUKIB 1uBiIbHO-TIpaBoBOI AoKTprHU — O. B. /I3epm (O. V. Dzera), O. 1. Crimmuenko
(O. 1. Slipchenko) ra ixmmux yuenux.

Mema nyéaikauii — BCTaHOBUTH i poaHai3yBaTH Cy4acHi IPaBoOBi criocoou
HaOyTTS IIPaB CiJIbCHKOTOCIIOAAPCHKOTO 3eMJIEKOPUCTYBAHHS TIPU YKJIaJaHHi yros i3
BJIUTTSI Ta MOTJIMHAHHS, BUSHAYNTH MOKJIUBI MOJIETI TPABOBOTO PETYJIIOBAHHS 00iTy
paBa ClIbLCHKOIOCIOAAPCHKOrO 3eMIEKOPUCTYBAHH Ta 3a00iranis (hopMyBaHHIO
«CIpOTO» PUHKY 3eMeJTb CLIbChKOTOCIIOAPCHKOTO MPU3HAYEHHSI.

Buxnao ocnosnoeo mamepiany. Y 2017 p. yroan 3i 37UTTS 1 TOTJIMHAHHS
B CiZTbCcbKOMY TocnofiapceTBi ckiamm 11 % Bij 3arasbHOI KiJIbKOCTI TAaKUX YTO B YCiX
ray3sX TOCTOJIAPCTBA 1 TIOCLIN JIPYTe Miclle cepejl YCix ranyseil [4], mo cBiIuTh
PO CTPIMKHUI Mpollec YKPYIHEHHS arpapHUX HiANPUEMCTB. YTOAW 31 3JUTTS Ta
MOTJINHAHHS B arpo0i3Heci HacaMIepe]] YKJIAJAITHCS 3 METOIO 301JbIeHHs TLIOT
CiJTBCHKOTOCIIOIAPCHKUX 3€MeJib, sIKi IpUAaTHI st 0OpOOITKY, a TaKOXK 3 METOH0
HAOYTTsI PEYOBHX TIPAB HA HEPYXOME MaiiHO, CLILCHKOTOCTIONAPCHKY TEXHIKY, 3aC001
BUPOOHMIITBA Ta iHIE MAllHO, a TAKOXK IPaBa, AKi MOKYTh HaJeKaTH FOPUIAMYHII
0c00i, sTKa IPUETHYETHCS YU MTOTJIMHAETHCST TOKYIITIEM.

IcHye meximpKa IPUANIHO MOKINBUAX CIIOCOOIB HAOYTTS MpaBa CiTbCbKOTOCIIO-
JTAPCHKOTO TTPU3HAYEHHS TIPU YKJIQJaHHi YTO/I 31 3/IUTTsI Ta MOTJIMHAHHS B arpoOi3Heci.
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[Mepiunii crioci6 1moJsirae B yKJIaJaHHi JOrOBOPIiB OpeHAN 3eMJIi Ta eM]iTeB3ucy,
MpeIMETOM SIKUX € TPAaBO KOPUCTYBAaHHS 3eMEJbHUMU [ITHKAMU, SKi HaJIeKaTh
opeHio/laBlieBi Ha mpasi BiaacHocTi. 111010 3eMebHUX MIJISTHOK, SKi HaJeKaTh Ha
paBi OpeH/IN, YKJIAJATHCS JOTOBOPH CYOOPEHIN 3eMJli, TIPOTE Ile MOKJIUBO 3a
YMOBH, SKII[O B JIOTOBOPi OPEH/M 3eMJIi 3aKPIIlJIEHO IIPaBO OpeHjapsl Ha Iepeaady
3eMeJIbHUX JIiISTHOK B cybopenay (4. 1 cr. 8 3akony Ykpainu «IIpo openmy 3emiii»
Bij 6 :xoBTHA 1998 p.). ¥ pasi, AKII0 yMOBaMU JIOTOBOPY OPEH/IN 3eMJIi He Tiepe/i-
6aueHo Take IpaBO OPeHJaps, MOTPIOHO OTPUMATU IMCbMOBY 3TO/AY BJIACHUKA
3eMeJIbHOI JIIJITHKN Ha Tepeiady 3eMeTbHOI ISTHKY B cyOopeHy. 1le mpusBoauTs 10
MOIATKOBUX PU3KKIB «BTPATH» TLIOIII 3eMeJIb, sIKi TIEPEAAIOTLCS y CyOOPEH/LY, ajiKe
BJIACHUKH 3€MeJIbHUX [IJITHOK 3 HACTOPOTOIO CTABJIATLCS /10 3MiHU KOPHUCTYBaya
3eMeJIbHOI AIJITHKY, TUM OiJIblile Ha TUX cCaMMX YMOBAX, IO i 3a YNHHKUM JOTOBOPOM
openan 3emi (4. 2 cr. 8 3akony Ykpainu «IIpo opermy semii»). Y cybopeHy He
MOJKHA Tiepe/iaTu TTpaBa eMdiTeB3UCy Ta MpaBa MOCTIHHOTO KOPUCTYBAaHHS 3eMJIE0,
TOMY /10 HabyBaJa He MepeiyTh BCi 3eMTi, SIKi HaJlesKaTh Ha MpaBaX KOPUCTYBAHHS
[IEPBUHHOMY 3€MJIEKODUCTYBauy.

Jpyruii crioci6 HaGyTTsI TIPaB CiJIbCHKOTOCTIONAPCHKOTO 3eMJIEKOPUCTYBAHHS Oe3-
MTOCEPETHBO TTOB’SI3aHNH 3 YKJIAJAHHIM JIOTOBOPY KYITIBJIi-IIPOJIa’Ky KOPIOPATUBHUX
paB PUAMIHOI 0c0OU, TOOTO 3 YTOAAMU 3JIUTTS i OTJIMHAHHS. 3a TIepelaBaIbHUM
AKTOM JI0 HOBOI IOPUINYHOI 0cOOM OyIyTh TIEPEXOIUTH BCe MAWHO i TIpaBa, 10 HaJie-
KaTh IOPUANYHINA 0c00i, sTKa MOTJIMHAETHCS, Y TOMY YHCJI i 1TpaBa CilIbChKOTOCIIO-
JIaPCHKOTO 3eMJIEKOPUCTYBAHH, IIPOTe TIIBKK Ha Ti 3eMJI, IIpaBa Ha gKi HajueXaTb
fopuanyHiii 0cobi (4. 2 cr. 107 IusinbHoro Komekcy Yipainu Big 16 ciurs 2003 p.).
Ha pemiry 3emelib, mpaBa Ha SIKi HaJiesKaTh 3aCHOBHUKAM Ta/ab0 y4acHUKaM (d4jieHaM )
IOPUANYHOI 0coOH, TipaBa OyayTh HaOYBaTHCS 34 OKPEMUMHE JIOTOBOPAMHU, BUJI SIKUX
Oy/ie 3aJesKaTy Bijl BU/y ITpaBa HA 3eMJIIO.

B arpobisHeci icHYOTb MeBHI 0COOJMBOCTI MPH BiAUyKEHHI KOPIOPATHBHUX
npaB (epMepchbKOro TOCHOAAPCTBA, 10 MOB’SI3aHO 13 0COOIMBOCTSIME OTO Opra-
HizaliliHo-mpaBoBoi ¢opmu. Tak, BiAnoBiiHO 70 4. 2 cT. 1, c¢T. 3 3akony Ykpainu
«IIpo depmepcoki rocnionapeTBay Bin 19 yepsnsa 2003 p. 3acHOBHUKAMU Ta YJIeHAMU
(hepMepCHKIX TOCTIOMAPCTB MOKYTh OyTH TibKM poandi Ta wieHu cim’i. Tomy st
TOTO, MO0 BiAYYKUTH KOPIIOPATHUBHI TpaBa (hepMepCchKOro TOCIOAAPCTBa, TPETIi
CTOPOHI, SIKa He € YIEHOM CiM'l, MOTPiOHO MEPETBOPUTH HOTO y TOCIIOAAPChKE TOBA-
pucTBO. Y pasi MepeTBOPEHHS 10 HOBOI IOPUAMYHOI 0COOU TEPEXOAUTh yCce MaiHo,
a TaKoXk yci TpaBa Ta 000B’SI3KU TIONEpeIHbOl opuandHoi ocobu (4. 2 cr. 108 1K
Ykpaiau). 3mina HaliMeHyBaHHSI CTOPIH JIOTOBOPY OPeH/IN 3eMJIi, 30KpeMa BHACJIIJIOK
peopranizariii 0puInYHOI 0COOM, HE € MiJCTABOIO JIJisi BHECEHHST 3MiH /10 JIOTOBOPY
opeHau 3eMJi Ta/abo tioro nepeodopmienns (4. 4 cr. 16 3akony Ykpainu «IIpo
opeHjly 3eMJi»). ToMy cTOpOHUM He TIOBUHHI 1epeodOPMIISITH OTOBOPU OPEHIN
3eMJIi Ta HeCTH JTOJIATKOBI BUTPATH IIPU MepeTBOPeHHi (pepMepchbKOoro rocnoiapeTna
i B IOJIA7IbIIIOMY TIPU BiJ{Uy>K€HHI KOPIIOPATUBHUX IIPaB IOCIOJAPChbKOI0 TOBAPUCTBA.

Tperim criocoboM 30iblIeHHs TLI0LT 0OPOOMIOBAHUX ClIbCHKOTOCIOAAPCHKUX
3eMeJib € YKJIaaHHS YyTOIU KYIiBJi-TIPOAaKy MpaB KOPUCTYBAHHS CiJIbCHKOTOCIIO-
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JapCHKUMU 3eMJISIMU. 3aKOHOJIABCTBOM MPSIMO He TepeibayeHa Taka MOKJIMBICTD,
MpoTe, He 3Ba’KAI0UM Ha 3aKOHO/ABUY TPOTAJTUHY B PEryJTIOBaHHI BilUy>KeHHS
IIpaBa CiJIbCbKOTOCIIOIAPCHKOT0 3eMJIEKOPUCTYBAHHS, HA ITPAKTUIL YKJIAJTAHHS YTOJ|
KYTiBJi-TIPOZAKy MPaB KOPUCTYBAHHSA CLIBCHKOTOCTIOAAPCHKUMU 3EMIISAMU € OJTHUM
3 OCHOBHUX BW/IiB yTOJI MOJ0 HAOYTTSI MpaB KOPUCTYBAaHHS BEJUKHUMH MaCHUBaMU
CIJIbCBKOTOCIIOIAPCHKUX 3eMeib. [lopsnok yKIasanHs TaKux yroJl € TpUBAJIUM Ta
CKJIQJIHUM 1 BKJIIOYAE JIeKiJbKa eTalliB.

Ha nepmromy erari cTOpOHU YKJIaAat0Th MeMOPaHayM abo yrojy Mpo Hamipu
KYMIiBJI-TTPOJIAXKY TPaBa CiJIbCbKOTOCIOAAPCHKOIO 3eMJIEKOPUCTYBAaHHA. Y TaKOMY
MeMopaHymi ab0o yrozii Ipo HaMipH 3a3HAYAIOTHCST iICTOTHI YMOBU MallOyTHBOI yroau
3 KYIiBJi-TIPoJIaKy IIpaBa ClJIbCbKOTOCIOAPCHKOI0 3eMJIEKOPUCTYBaHHS (OCHOBHOIO
JIOTOBOPY), a came:

a) TUIOIA 3eMeJbHUX MAaCHBIB, MIPaBa KOPUCTYBAHHS IKUMU OyAyTb BiTdysKy-
BaTHCh, MiCIle PO3TalllyBaHHS 3eMeslb Ta Ka/JaCTPOBI HOMEPH 3eMesIbHUX iJISHOK;

6) CTPOK, Ha KU HAOYBAETHCS MPABO 3€MJIEKOPUCTYBaHHS (HAIIPUKJIAL, He
MO’Ke TIePEBUIIYBATH CTPOK, KU BCTAHOBJIEHUI JOTOBOPAMW OPEHIN 3€MJIi Ta
eMdiTeB3ucy);

B) IiHa HaOYTTS MpaBa 3€MJIEKOPUCTYBAHHSL.

Taxosk 3a3HAYAIOTHCS IHII YMOBH, SIKi CTOCYIOTHCS TTPOIEAYPHUX MUTAHD: CTPOKU
Ta eTanu MPOBEIeHHs IOPUANYHOTO, (hiHAHCOBOTO Ta OYXTAJITEPCHKOTO ay/UTIB;
MOMEHT YKJIaJaHHs OCHOBHOTO JIOTOBOPY; TpaBa Ha He3iOpaHUil BposKail Ha 3eMeJIb-
HUX JIJITHKAX, TIPaBa KOPUCTYBAHHS KM MIE€PEIAl0ThCsT; €TaIl MPOBEIeHHsT Heob-
XiIHUX 11} 1epef; yKJIaJaHHsIM OCHOBHOTO JIOTOBOPY Ta iHIII.

OcHOBHUII IOTOBIP YKJIATAETHCS B MOMEHT YKJIQJaHHS OpeHapeM (3eMJeKo-
pUCTyBaveM) JI0IaTKOBUX YTOJ PO TMPUIIMHEHHS JIOTOBOPIB opeH/n 3eMJii (eMdi-
TEB3UCY) 1 YKJIAJaHHIM J0roBopiB openau 3emyi (emdiressucy) 3 HabyBauem, Ta
TIPOBEZICHHSM JIEP;KAaBHOI PeECTpallil TPUTTMHEHHS Ta PEECTPAIli€l0 BHHUKHEHHS TTPaB
KOPUCTYBaHHS 3eMJelo. YKJIaJaHHs yrojl 1M0/10 KOPUCTYBAHHS ClIbCbKOTOCIIOIap-
CbKUMM 3eMJISIMU 13 BJIACHUKAMU 3eMeJIbHUX JIIITHOK Ma€ CBOI MMPAKTUUHI PU3UKU,
aJike JOJaTKOBI FOPUANYHI i1 13 MpaBaM¥U Ha 3eMeJIbHI JJISTHKHU, 3MiHa cy0’eKTa
KOPUCTYBaHHS BUKJMKAIOTh 3aHEIIOKOEHHS Ta HEOBIPY Y BJIACHUKIB 3eMeJIbHUX
TIJISTHOK, SIKi TIePEeBaKHO € JKUTEJISIMU CLIIBCHKOI MiCIIEBOCTI. A 11e MOKe TTPU3BECTH
JI0 TIO/IAJIBIIIOT BTPATU OPEHAAPSIMU MPaB HA 3e€MJII0 Ta CTaBUTH IIiJl 3arpo3y BUKO-
HaHHS YTOAM TIPO HAMipHU MIOJO ILJIOINI 3eMeJbHOTO MAacuBY, IpaBa KOPUCTYBaHHS
SIKUM TIePeXO/IATh.

AKMNo BIACHUK 3eMeJIbHOI JIJISTHKUA BiIMOBJISIETHCS YKJIAATH JIOTOBIP OPEH/IN
3eMyTi un eMiTeB3UCY 3 HOBUM 3eMJIEKOPUCTYBAu€eM, TO CTOPOHU YTO/U TIPO HaMipu
MOKYTb YKJACTU MO0 TAKUX 3eMeJib JOTOBIP iHBECTYBAaHHS, JIOTOBIP 1IPO CIIJIbHY
JisLTbHICTH 2060 J0TOBIp 1Ipo 006pobiTOK 3emui. [IpoTe 3a3HaveHi yroam € mosa mpa-
BOBUM TI0JIEM 1 BBAXKAIOThCS «CIpUMU» yTOAaMU, ajike (DOPMYIOTh «Cipuil» PUHOK
3emMesb. AJKe TIpaBa CiJTbChbKOTOCTIOIAPCHKOTO 3eMJIEKOPUCTYBAaHHS, IKi MOBUHHI
BUHWKHYTHU 32 TAKMMH JIOTOBOPaMH, He MOXKYTb OyTH 3apeecTpoBati B [lepskaBHOMY
PEECTPi PEYOBKX TPAB Ha HEPYXOME MAiTHO, TOMY IOPUANYHO Y HaOyBaya He BUHUKAE
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mpaB Ha 3emuiio (4. 2 cT. 3 3akony Ykpainu «[Ipo nep;kaBHY peecTpalliio peuoBUX
paB Ha HEPYXOMe MailHO Ta ix o6TsmKeHby Bix 1 mumast 2004 p.).

3 BUIIEBUKIIAZEHOTO BOAYAETHCS, 110 B JAaHUIl Yac HA TPAKTHUIl BUKOPUCTOBY-
€ThCA TPOMi3/IKa IOPUINYHA KOHCTPYKITA KYTiBIi-TIPOJaKy MpaBa CiTbChKOTOCIIO-
JIApPCHKOTO 3eMJIEKOPUCTYBAHH, Y Pe3yJabTaTi YOro YTOAW MAlOTh yCKJIaJHEHUH
HMOPSIOK YKJIaAaHHs Ta peasizaiii. MakTHYHO iCHYIOTh IUBIIBHI BiHOCUHM 3 00iry
MpaBa CiTbChKOTOCIMOIAPCHKOTO 3eMJIEKOPUCTYBAHHS, ajie TaKi MPaBOBiIHOCUHU He
BPETYJIbOBaHI 3aKOHOJIABCTBOM, 1110, Ha HAITY YMKY, TaJIbMY€ PO3BUTOK PUHKY ITpaBa
CIJTbCBKOTOCIIOIAPCHKOTO 3€MJIEKOPUCTYBAHHS Ta 3aBaKa€ e(PeKTUBHOMY PO3IIOJILITY
ClTbCHKOTOCTIOAPCHKIX 3eMeJb. 3asHaueHe 0OYMOBIIIOE HEOOXIHICTh B yCYHEHHI
[IPOTAJIMHU Y 3aKOHO/IABCTBI 1[0/I0 MOKJIMBOCTI KYIIiBJIi-IIPOJIaXKy IIpaBa CiIbCbKO-
roCIoIapChKOTO 3eMJIEKOPUCTYBAHHS. 3 I[I€I0 METOI0 BapTO MepeAbadynuTH MpaBo
3eMJIEKOPUCTYBaYa BiIUYyKyBaTU TTpaBa KOPUCTYBAHHS 3eMEJbHUMH iJSTHKAMMT
HIJISIXOM YKJIa/laHHsl JI0TOBOPY KYIIBJi-IIPO/IaKy IpaBa CiJIbCbKOTOCIIOJAPCHKOTO
3eMJIEKOPUCTYBAHHS, BIJIIOBIZAHO 110 SIKOTO Oye 3AiHCHIOBATHCS PeecTpallist mepe-
XOJ/ly PEYOBHX MPaB Ha 3eMJIIO /10 HOBOI 0COOW. YKJIAJaHHS TaKUX YTOJ MOJKJIHBE
JIMIIE 32 HAsIBHOCTI 3TO/IM BJIACHWKIB 3eMeJIbHUX JIIJISTHOK, M0 3aXHIINA€ iX cyh eK-
THUBHI IIpaBa Ha 3eMeJibHi JiagHKU. 1Ipy 11boMy 3 BJIaCHUKAMU 3eMeJIbHUX JI1JISTHOK
He ToTPiOHO Oy/le yKIajaTh M0AaTKOBI YTOAU PO MPUITMHEHHS TOTOBOPIB OPEH/IH
3emni (emdiTeB3ucy) Ta MiAMUCAHHS JOTOBOPIB opeHAN 3eMJi (eMdiTeB3ucCy)
3 HOBUMH KOPUCTyBadyaMu.

Moske 3matucs, Mo MPAKTHYHOT HEOOXIAHOCTI B YKJIaJaHHi [OTOBOPIB KyIIiB-
JI-TIPOJIAKy TIpaBa CiJIbChKOTOCIIOAAPCHKOTO 3eMJIEKOPUCTYBAHHS HEMA€E i CTOPOHU
MOKYTh BUKOPUCTOBYBATH J0roBopu cybopenn semi. 11106 3’sscyBaTut 1ie uTaHHs,
PO3IJITHEMO BiZIMiHHI O3HAKHU 1IMX /[BOX BUJIB YIOJl, a caMe:

1) 06’€KTOM ZOTOBOPY KYIIBJI-IIPOAAKY IIPaBa ClIbChKOIOCIOAAPCHKOIO 3eMJIe-
KOPUCTYBaHHS MOKYTh OyTH BCi BN MpaBa ClIbCHKOTOCTIONAPCHKOTO 3€MIEKOPIUC-
TyBaHHsI, a 06’€EKTOM JIOTOBOPY CyOOPEH N JIHIIe ITPABO OPEHIN 3eMUTi;

2) 3a JIOTOBOPOM KYTIiBJIi-ITPOJIAXKY TIPaBa CiJIbCbKOTOCIIOAAPCHKOTO 3€MJIEKOPHC-
TYBaHHSI [OKYTIEIb HaOyBa€ MepBUHHE MPABO ClIbChKOTOCTIONAPCHKOTO 3eMJIEKOPHC-
TYBaHHsI, a 32 JIOTOBOPOM CyOOpeH 1 3eMJIi cybopeHiap HabyBae BTOPUHHE TIPaBO
3eMJIEKOPUCTYBaHHSI, ITOXi/IHE BiJl IIpaBa OpPEeH/IN;

3) 3a JIOTOBOPOM KYTIBJII-IIPO/IAXKY TTPaBa CiJIbCbKOTOCIIOAAPCHKOTO 3€MJIEKOPUC-
TYBaHHSI CIJIAYYETHCS 1liHa HAOYTTSI MPaBa KOPUCTYBAHHS 3eMJIEIO, a 32 JOTOBOPOM
cybopenu 3eMiti — cybopeH [Ha TIaTa.

Bepyuu o yBaru 11i BiZiMiHHI O3HaKU, MOKHA JIIATA BUCHOBKY, 110 BUIIIEBKa3aHi
VIO MAIOTh Pi3HY IOPUANYHY IPUPOLY 1 32 HUMU BUHUKAIOTH Pi3Hi IIPaBa CiJIbChKO-
FOCIOJJAPCHKOTO 3€MJICKOPUCTYBAHHSL.

YerBepTrM c1ocoOOM TPpUAOAHHST MTPAB HA KOPUCTYBAHHST 3€MJISIMU ClIBCHKO-
TOCIIO/IaPCHhKOTO TPU3HAUYEHHS € KYIBJAL-TPOIAXK CLIbCHhKOTOCIIONAPChKOTO ITifl-
MPUEMCTBA SIK €IMHOTO MAalHOBOTO KoMIIeKcy. CKIamoBOI0 €IMHOTO MAaifHOBOTO
KOMILJIEKCY € 3eMeJIbHI JIIJITHKU Ta 1paBa, B TOMY YMCJI 1IpaBa CiJibCbKOTOCIIofap-
cpkoro 3emsiekopuctyBanng (4. 2 c1. 191 K Ykpainn). Tak, y ckiai ciibecbKorocmo-
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JIAPCHKOIO MNPUEMCTBA MOKYTh IIepedyBaTh HeCiIbChKOTOCIOAAPCHKI YT I
rOCTIONIAPCHKUMIE OY/IiBJISIMU, CIIOPY/IaMH, IBOPAMHE TOIIO, & TAKOK CLIBCHKOTOCIIOAap-
CBbKi yrijis, ki HeoOXiHI ISt TIPOBA/IKEHHSI TOCIIOAAPCHKOI isibHOCT. ToMy i/
vac TpUAGAHHS €ITHOTO MaWHOBOTO KOMILIEKCY 10 HabyBava MepexosaTh 3eMeIbHi
JIISTHKA ClJIbCbKOTOCTIONAPCHKOTO MPU3HAUEeHHS, IKi HajleXaTh MiJANPUEMCTBY Ha
MpaBi BJACHOCTI, OPEHN YU TIOCTIHHOTO KopucTyBaHHs. [IpaBo ciigyBanus 3emennb-
HOI JIJISTHKY, sIKe TepeOyBae Ha TpaBi KOPUCTYBaHHS, T1i/I yac NpUAOAHHS MaiiHa, siKe
Ha Hill poamimiene, nepenbadene 4. 2 cr. 120 3K VYkpainu, cr. 377 I[[K Ykpainu ta
4. 3 c1. 7 3akony Ykpainu «IIpo openmy 3emii».

Bucnoexu. 3emii CiibChbKOTOCIIOAPCHKOTO TTPU3HAUYEHHS € OCHOBHUM 3aCO-
60M BUPOOHUIITBA y CLIBCHKOMY ToCHoAapcTBi Yikpainu. OCHOBHOIO METOM0 yKJia-
JaHHSI YTOJ 31 3JIUTTs Ta MOrJIMHAHHS B arpocdepi HUHI € 30ibIIeHHsT IO
06pOOTIOBATBHIX ClIbCHKOTOCHIOAAPCHKUX 3EMENh MIISIXOM HAOYTTsI TIpaBa Ciib-
CBhKOTOCTIOIAPCHKOTO 3eMJieKopucTyBaHHs. CydacHU yKPaiHCbKUI PUHOK IpaBa
CiJTBCHKOTOCITOIAPCHKOTO 3eMJIEKOPUCTYBaHHS TIepeOyBa€ B 0OMEKEHOMY TIPaBO-
BOMY II0JIi, aJ[’Ke 3aKOHO/IAaBCTBOM HE BPETyJIbOBAHO NMUTAHHS KYITiBJi-IIPOJAKY
[paBa CiIbCHhKOTOCIIOAAPCHKOTO 3eMJIEKOPUCTYBAHHS, 1[0 B CBOIO 4epry Hajaauo O
MOJKJIUBOCTI (hepmepaM Ta iHIUM cyb’ekTam arpoOi3Hecy KOHCOJIyBaTH 3eMIi,
3aCTaBJIATH TpaBa HA 3€MJIIO 1 3a7ydyaTu MOJATKOBI iHBECTHIlI] B CiJIbCbKOTOCIIO-
MapcbKe BUPOOHUIITBO. 3 METOI0 CTBOPEHHSI YMOB [IJIsi PO3BUTKY PUHKY 3€MEh
B YKpaini HeoOXiZHO 3aKOHOZABYO 3aKPIlUTU IPaBO BCIX 3allikaBJeHUX OcCib Ha
Bi[UyKEHHS Ta NpuabaHHs MpaBa KOPUCTYBAHHS 3EMJICIO MIISIXOM YKJIaJaHHs
JIOTOBOPY KYIiBJi-1IpO/iaKy MpaBa CiIbCbKOTOCHOAAPCHKOTO 3eMJICKOPUCTYBAHHS.
Ha mizcraBi Takoro moroBopy Oyie MPOBOAUTHCH [AePsKaBHA PEECTPAIis MEPEXOILY
PEYOBHUX MPaB HA 3€MJITO JI0 1HIIOT 0COOM. 3 METOI0 3aXUCTY MPaB BIACHUKIB 3eMeJIb-
HUX JIIJITHOK, YKJIaJaHHsd JJOTOBOPIB KYTiBJIi-TIPO/IaXKy ITPaBa KOPUCTYBAHHS 3€MJICIO
Oy/ie MOJKJIMBUM JIMIIIE 32 HAsIBHOCTI iX 3roau. Ha Hamy JyMKy, iCHyBaHHSI Pi3HUX
[PAaBOBUX MoOJeJIell HaOyTTsI TpaBa CiJIbChbKOTOCIOAAPCHKOTO 3EeMJIEKOPUCTYBAaHHS
3abe3nednTh MOKIMUBICTD epMepaM i iHmUM cyb’ekTam arpobisHecy obupartu
HaiOLIbII TPUITHATHII BapiaHT KOHCOJIIAalii 3eMe/ib Ta 30iJIblIeHHsT «3eMeJIbHOTO
6aHKy» 3aKOHHUM IILJISIXOM, a TAKOXK CIIPUSATUME «BUXO/Y 3 TiHi» BiHOCHH y cepi
ClJIbCBKOTOCIIOIAPCHKOTO 3eMJIEKOPUCTYBAHHSI.
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The Purchasing the Right of the Agricultural Land Use at Mergers and Acquisitions in
Agribusiness

In the article, the author considers the current state of the market of agricultural land use rights in
Ukraine and defines the main factors that influence the slowdown of land market development. Today
in fact there is a market of agricultural land use rights, which is developing a limited legal framework, is
“gray”. This leads to the fact that owners of land may not know who are the actual users of their land.
Nevertheless land users trying to act within the legal framework so without violating the law.

In the article, the author leads the main ways of acquiring the right of agricultural land use at
mergers and acquisitions in agribusiness. Agreement of mergers and acquisitions in agribusiness have
their own characteristics and significantly different from concluding similar agreements in other areas
of business. Often, agricultural enterprises, such as agroholdings, are interested in increasing the amount
of cultivated agricultural land, so they conclude mergers and acquisitions agreements, acquiring rights to
other agricultural enterprises, as well as their real estate, production facilities, agricultural land and rights
to it. Mergers and acquisitions in agribusiness is through contracts of sale of land bank or corporate rights
or single property complex.

In order to create the conditions for the development of the land market in Ukraine, the author sub-
stantiates the necessity of legislative regulation of the possibility of selling the right of agricultural land
use. According to the author, the pluralism of the ways of acquiring the right of agricultural land use will
enable land users to choose the most appropriate option for consolidation of land and increase the “land
bank” by law, also facilitate “out of the shadows” of relations in agricultural land use.

Keywords: the right of agricultural land use, the purchase of the right of agricultural land use,
mergers and acquisitions in agribusiness.
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PECYPCAMMU: OPTAHIBALUIMHO -TTPABOBUW ACIIEKT

Jocrioxnceno opeanizauitino-npasosi acnexmu 0epicasiozo ynpasiinis iHOOPpMayiiHumu pecyp-
camu. Busueno nanpsmxu ingopmayitinoi novimuxu na cyuacrnomy emani. [posedeno ananis saxonooas-
cmea w00 pezymosanis disivHocmi y cepi ingopmauii.
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TocynapctBenHoe ynpapienue MH(OPMAIHOHHBIMH PECypPCaMH: OPraHH3alOHHO-IPABOBO
acCIeKT

Heccnedytomes opzanu3ayuoHHO-npasosvle acnekmol 20CYO0aApCMEEeHH020 YnpasieHus UHpopma-
YUOHHbIMU pecypcamu. Hsyuaiomes nanpasienus un@opmMayuoHHoU NOIUMUKY HA COBPEMEHHOM Imane.
IIposeden ananus 3axoHo0amenbCmMea no pezyiuposanuio OesimesvHoCmu 8 cepe uHopMauuiL.

Kirouessie cioBa: undopmaist; nHOOPMAIMOHHOE OOIIECTBO; rocyAapcTBeHHast uHbopMa-
IIMOHHAS TIOJINTHKA; NHGOPMAIIMOHHbBIE Pecypchl; Kiaaccudukars nHGOPMAIMOHHBIX PECYPCOB.

Bcmyn. Tlepexin 10 TOCTIHAYCTPiaJbHOTO CYCHiIbCTBA nependadae TpaHchop-
Mallifo TOJITUYHUX IHCTUTYTIB Ta JEP:KABHOTO YIIPABJIHHA 3 YpaxXyBaHHIM BUMOT
ingopmartiitnoi emoxu. [Iporecn i 3minu, MoB’s13aHi i3 (popmyBaHHAM iH(MOPMATTiii-
HOTO CYCIIJIbCTBA, TMJBUIIYIOTh CYCITiJIbHE 3HAUEHHS 1 poJib iH(hOpMaIliiHUX BifIHO-
cuH Ta iHGOPMAITHOI [IiSITTBHOCTI, 110 B CBOIO Y€PTy 3YMOBJIIOE iICTOTHE 301/IbITIEHHS
00CSITiB MPaBOBOTrO PeryJoBaHHs B 1Iiii cdepi.

Ananiz ocmannix docaioxcensv i nyonixauiu. IlurannsM aepskaBHOi iHOP-
MallifiHO1 TOJIITUKKU B YKpaiHi IPUCBSIYEHO Mpalli TaKUX YKPAiHCbKUX JOCJiIHUKIB,
sk: 1. Apicrosa (I. Aristova), I. Aramanayk (H. Atamanchuk), H. I'purgax (N. Hry-
tsiak), JI. Ty6epcokuit (L. Huberskyi), B. /Izronasiok (V. Dziundziuk), B. Kopmuu
(B. Kormych), O. Kpasmuos (O. Kravtsov), O. Kptokos (O. Kriukov), b. Kypamisisi
(B. Kurashvili), 0. Mamkapos (Yu. Mashkarov), /I. Meapuuk (D. Melnyk),
O. Moctkosenko (O. Mostkovenko), B. Heroguenko (V. Nehodchenko), 0. Hecre-
pak (Yu. Nesteriak), O. Opaos (O. Orlov), B. ITamkosa (V. Pashkova), O. Cocuin
(O. Sosnin), B. Crekmnos (V. Stieklov), O. Yepsskosa (O. Cherviakova), C. Uykyr
(S. Chukut), O. IlleBuyk (O. Shevchuk), O. dpemenko (O. Yaremenko) Ta iH.

Axmyanvricms 00panoi memu 3yMOoBJIeHa CTPIMKUM PO3BUTKOM iH(bOpMaItiii-
HOTO CYCITIJIBCTBA, Cy9acHUX iH(MOPMAIiHHUX TEXHOJOTIH, JKi MatOTh BeJTUYE3HUN
BIJIMB HA €KOHOMIUHY, COIIaJIbHY, MTOJITHYHY, KyJIBTYPHY Ta iHIII chepr CycHiabHOTO
JKUTTS T PO3BUTKY Jieps;kaBu B 11ijioMmy. HoBMil eTan cyciijibcTBa XapaKTepU3yeThCS,
MepI 32 BCe, PO3BUTKOM KOMIIIOTEPHUX 1 TETEKOMYHIKAIlIMHIX TEXHOJIOTIN, TOMY
OCHOBOIO CY4acHOTO CycIHiJibcTBa crae ingopmaiisg. OTxe, TOCTa€E MATAHHS M0/I0
MIPOBe/IeHHd JIEPKABHOI MOJITUKN Y cepi yrpaBaiHHg iHQOPMAIlITHUMU pecyp-
caMW, OCKLJIBKYA BOHU (hOPMYIOTHCS B TIPOIIECI /iSITBHOCTI OPTaHiB JlepKaBHOI BN,
OpraHiB MiCIIEBOTO CaMOBPSIlyBaHHsI, IOPUIMYHUX OCIO Ta TPOMAJICHKIX OpraHizaIliil.
I came niep:xaBa TOBUHHA CIPUSTH CTBOPEHHIO €IMHOTO iH(MOPMAIiITHOTO TTPOCTOPY.
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AKTyaJbHICTh TEMU TAKOK CIIPUUYMHEHA HEJOCKOHAICTIO MTPABOBOTO PETyIIOBAHHS
iHGOPMAIITHUM CEKTOPOM JIepKaBH, a TAaKOXK IO MOBIJIbBHUM PO3BUTKOM JI€PiKaB-
HOTO yIpaBJiHHA iHGOPMAIliHHUMU PECypPCaMU.

Memoto cmammi € Bu3HAYeHHS OCHOBHWX HATPSMIB JiepyKaBHOI iH(MOpMAITiii-
HOI TTOJIITUKKA B YKpaiHi NISIXOM aHami3y (DyHKIIM OpraHiB iep:KaBHOI BJIA/H, 110
3IMCHIOITH YIIPaBJIiHHS B iH(MOpMaIliitHiii cepi Ta peanizyoTs 1ep:kaBHYy iH(OP-
MaIliiHy MOJiTUKY.

Buxnao ocnosnozo mamepiany. Y HayKOBiii JIiTepaTypi CIIOCTEPITAETHCS KiTbKaA
ITi/IXO/IiB /10 BU3HAUEHHS JlepKaBHOI iH(opmariitinoi nmoaituku. Tak, B. C. Ilamkosa
posrisiae inGopMarliiHy MoJIiTUKY K CYKYITHICTh 3aKOHIB 1 MOJIOJKEeHb, TTPUCBIYe-
HUX CTBOPEHHIO, BUPOOHUIITBY, 30MpaHHio, 30epiraHHio Ta opraHisailii po3moBcio-
oKeHHs iHgopmartii i qoctyny a0 Hei. Jlocaianuiisa BBakae, 1110 OCHOBHE 3HAUYEHHS
iHpOpMaITifiHOT MOMITUKHN TOJSATAE B TOMY, IO BOHA «BILJINBAE HA MIISAXU, TKUMU
okpema ocoba i CyCIJIbCTBO B MIJIOMY POOUTH MOJITHYHUIN, EKOHOMIYHUNA Ta COILi-
anbHUiT BUOIp» [1, ¢. 4].

Y cBotw yepry O. B. CocHiH moHATTS Aep:kaBHOI iHMOPMAIiHOI TTOJMITUKA
HPUPIBHIOE JI0 JIePKaBHOI MOJITHKK iH(popMaTHr3aliii, To6To modymoBu iHGopMaIriii-
Horo cycmisibersa. Il iHdopmaTusalieo BiH po3yMmie rrobanbHUil Tporec, SsKuit
CYTTPOBOJIKYETHCST KapAMHAIBHOIO 3MIHOIO CTPYKTYPH 1 XapakTepy CBITOBOTO €KO-
HOMIYHOTO 1 COIIATbHOTO PO3BUTKY, TIEPEXOIOM 0 HAYKOMICTKOTO BHPOOHUIITBA,
HOBUX BUJIB iH(OpMaIiiiHOro oOMiHy i BIIMBa€ Ha OibuIicTh chep CyciabHOI
JUSIJIBHOCTI, 3MIHIOIOYN XapaKTep CBITOBOTO PO3BUTKY, COIIaTbHO-EKOHOMIUHI Biji-
HOCHHU, PiBEHD i SIKICTh JKUTTS BCIX 4ieHiB cycmiabeTBa [2, ¢. 35—38]. [umi aBropn
JiepskaBHY iH(MOPMAITIHHY TOJIITUKY PO3IJISAAI0Th SK JieTali30BaHi, KOHTPOJTIOI0YNI
Ta OPraHi3yunii IIpoIlec BIJTMBY OPraHiB JIepyKaBHOI Biaau Ha iHGopMalliitHy cdepy,
BUKOPHMCTOBYIOUM PI3HOMaHITHI MexaHi3Mu, 3aco0u Ta iHCTpyMeHTH [3—4].

YuHHe 3aKOHOMAABCTBO HE MICTUTH BU3HAUEHHS MOHSATTS <«Jep:KaBHa iH(popma-
miitHa noitukay. Jlume y 3akoni Ykpainu «lIpo indopmarito» Big 02.10.1992 p.
Ne 2657-X1I (y nonepeaniii pefakiiii) gep:kaBHa iHhopMalliitHa moliTHKa BU3HAYAIACh
SIK CYKYITHICTh OCHOBHUX HANPSMIB i CHIOCOOIB AisS/IBHOCTI JIepsKaBy 110 OJIePIKaHHIO,
BUKOPHCTaHHIO, TIOMUPEHHIO Ta 36epiranHio iHdopmariiii. HoBa pegaxiiisi BkazaHOTo
3aKoHYy y CT. 3 BU3HAYA€ BUKIIOYHO OCHOBHI HANIPSIMKH JIePsKaBHOI iH(MOPMaIIiitHO1
MOJITUKY: 3abe3MevYeHHsT JOCTYITy KOXKHOTO /10 iH(opMmailii; 3abe3edeHHsT PiBHUX
MOSKJIMBOCTEN I1I0/I0 CTBOPEHHSI, 30MPaHHsI, O/lepsKaHHsI, 30epirants, BAKOPUCTAHHS,
MOV PEHHs, OXOPOHU, 3aXUCTy iH(opMaIllii; cTBOpeHHST YMOB 17 (pOpMyBaHHS
B YKpaiHi iH(hopMaIiiHOro CycIibcTBa; 3a0e3MeueH s BI/IKPUTOCTI Ta MPO30POCTI
JISIBHOCTI cy0’€KTIB BJIaJIHUX TIOBHOBAa)KE€HB; CTBOPEHHS iH(MOPMAIIHHUX CUCTEM
i Mepexx iH(opMarllii, pO3BUTOK eJIeKTPOHHOTO YPSITyBaHHS; TIOCTiiTHE OHOBJIEHHS,
3baraueHHsI Ta 30epiraHHs HalliOHAJTbHUX 1H(MOPMAIITHUX pecypciB; 3abe3neyeHHst
indopmariiitnoi 6esnekn YKpainu; COpUsTHHS MiKHAPO/HIi criBmpari B iHpopma-
miitHiit cepi Ta BXxo/pKeHHIO YKpainu /10 cBiTOBOTO iH(opMariiitnoro npocropy [5].

Takum ynHOM, /lepskaBHY iH(MOPMAITITHY MOJTITUKY MOXKHA BU3HAUNUTH SIK CYKYTI-
HICTh HAIPSMIB Ta cOCOOIB peasni3allil MiJIoro KOMILIEKCY B3aEMOTIOB SI3AHNX 3aXO/IiB
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MIPaBOBOTO Ta OPTaHi3allifHOTO XapaKTepy, CIPAMOBAHUX HAa OTPUMAHHS, BUKOPU-
CTaHHs, TOMUPEHHs Ta 30epiranHs iHbopMallii, y pe3ysbrati 4oro BigOyBaeThCs
poIlec BIUIMBY YITOBHOBa)KEHMX Ha Te Cy0'e€KTiB (HacamIepe, BiIMIOBIIHUX opra-
HIiB JIepKaBHOI BJIaJn) Ha 00'€KT YIPaBJiHHS 3 METOI JOCATHEHHS HEeOOXiTHOTO
pes3yJbTaTy.

OnHUM 13 TIPIOPUTETHUX HATPSAMKIB PO3BUTKY 1H(POPMAIIHHOTO CYCIiJIbCTBA
B YKpaiHni € GopMyBaHHS i BUKOPUCTAHHS HAI[IOHAJIBHUX iH(MOPMAIIITHIX pecypciB.
Bonu BK104aioTh iH(OpMAIIiio Ta 3HAHHS, a TAKOK JIHIBICTUYHI 3ac00H, 110 3aCTO-
COBYIOTBCH JIJISI OITUCY KOHKPETHOI TPE/IMETHOI rasy3i i 1yid ocTymy A0 iHdopmaitii
Ta 3HaHb. Y 1poiieci (hOPMYBaHHS 1 BUKOPUCTAHHS iH(MOPMAIiTHUX PeCcypcCiB 3ilic-
HIOETBCST 36ip, 00poOKa, 36epesKeH s, TOMIYK i Bujada iHndopMariii 3a 3anmuTamu abo
pernamenToM |6, c. 101; 8].

3akon Ykpainu «IIpo namionanpHy nporpamy indopmarusaitii» Bix 04.02.1998 p.
Ne 74/98-BP wmictuth Halbinbmr yHiBepcaabHe BU3HAYEHHS iHPOPMAIIAHOTO
pecypcy. 3rigHo 3i ¢r. 1 3akony iHdopMaliiHuil pecypc — 1€ CYKyIHICTh JIOKY-
MeHTiB B iHdopmamiitnux cucremax (6i06mioTekax, apxiBax, OaHKax JaHUX TOIIO)
[7]. BumenaBenene nousarTst ynopmonano i y Ctpaterii po3BUTKY iH(MOPMaIiitHOTO
cycrijbeTBa B YKpaiHi, cxBasieHiit posnopsipkertsm Kabinery Minictpis Ykpainu
y 2013 p., — K cucTeMaTH3oBaHa iH(OpMaIlis abo 3HaHHS, 10 MAIOTh IIHHICTH Y TIEB-
Hill IpeIMeTHIN 001acTi 1 MOKYTh OyTH BUKOPHCTAHI JIIOAWHOIO B CBOIH AisIBHOCTI
JUIS IOCSTHEHH 11eBHOI MeTu [8].

Ha nymky HayKoBIIIB, cMCTeMY HalliOHAJTbHUX iH(OPMAIiTHUX pecypciB cTa-
HOBJISATH SIK JIEPKaBHI, Tak 1 HejepKaBHi iHGopMaliiiini pecypcu. [Ipu npomy 10
JiepsKaBHUX TH(MOPMAIIMHUX PecypciB Ha/lesKaTh TaKi, sIKi YTBOPEHi /1/is1 3a0e31eYeH s
JISUTBHOCTI IepKaBHUX OpraHiB i BUPOOJIEHI B Pe3yJIbTati Takol MisIITbHOCTI, 8 TaKOK
YTBOpEHI HeJlepKaBHUMU OPTraHi3allisiMI 3a 3aMOBJIEHHSM Ta B iHTepecax /ep>KaBHUX
opraxis [9].

HopmaTtuBHO-11paBOBe BU3HAUeHHS Jep:KaBHUX iHGOpMaliitHUX pecypciB
mictuthest y 3akoni Ykpaiuu «IIpo [lepxkaBHy ciy:kOy CreIiajbHOrO 3B’SI3Ky Ta
3axucty indopmartii Ypainus Bix 23.02.2006 p. Ne 3475-1V. Ile cucremaTnszoBaHa
iHopMaltis, Mo € JOCTYMHOIO 32 0MOMOTOI0 iH(GOPMAIIIHHUX TEeXHOJIOTIH, TTPaBo
Ha BOJIOJIIHHSI, BUKOPHCTAaHHS ab0 PO3MOPSIKEHHST SIKOI0 HAJEKUTD JePKaBHUM
opraHaM, BilicbKOBUM (hOPMYBAHHSIM, YTBOPEHUM BiJIITOBI/IHO IO 3aKOHIB YKpaiHW,
JIep’KaBHUM TIITPUEMCTBAM, YCTAHOBAM Ta OPraHizaligaM, a Takox iHgopmMmarid,
CTBOPEHHS SIKOI mepeabadyeHo 3aKOHOAABCTBOM Ta siKa 00POOJISEThCs (Pi3UUHIMM
abo pUAMYHUMU 0c0OaMU BiIMOBIHO 10 HAJaHWX IM MOBHOBaXKEHb CyO’€KTaMu
BJIAJTHUX TTOBHOBa)KeHb [10].

Biamnosiaro o a63. 2 4. 1 cr. 3 BkazaHOro 3akoHY 3aBjaHHsS 3 GOPMYBaHHS Ta
peasizaitii IepskaBHOI TOMITUKA Y chepax KpUNTorpahivHOTO Ta TEXHIYHOTO 3aXUCTY
iHdopMartii, Kibep3axucTy, TeJIeKOMYHIKaIliil, 3aXUCTy JepKaBHUX iHMOPMAIiiTHIX
pecypciB Ta indopmarii, BAMOra 100 3aXUCTY SKOI BCTAHOBJIEHA 3aKOHOM, B iH(HOP-
MAaIlifHNX, TeJEKOMYHIKAIITHUX Ta iHMOPMAIiTHO-TeIeKOMYHIKAIIITHIX crCTeMax
i Ha 06’ekTax iHGOPMAIIHHOT AiSTBHOCTI, a TAKOK y cepax BUKOPUCTAHHS JePrKaB-
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HUX iH(MOPMAIITHUX PecypciB B YaCTUHI 3aXUCTy iH(opMAaIiii TOIO MOKIaIeH0 Ha
JlepsxaBHy cay:KO0y CITeIlialbHOTO 3B’sI3Ky Ta 3axXuCTy iH(opmarii YKpaitim.

CreriaibHO yIOBHOBAKEHUM IEHTPAJbHUM OPraHOM BUKOHABYOI BJIAJU
3 IMTAaHb OPraHi3ailii creriaJbHOTO 3BS3Ky Ta 3aXUCTy iHdopmallii € AgminicTpartis
JlepskaBHOI CaIysKOM CIEIiaJbHOTO 3B’sI3KY Ta 3axucTy iHdopmallii Ykpainu (mami —
Anminictpariis [lepskcnenss’siaky). Aaminictpaiist epskcrenss’sisaky 3abesmeuye
(opmyBanHA Ta pearisdye gep:KaBHY TOJITHKY y chepax opraHizailii creiiajbHOTO
3B’sI3KY, 3axXUCTy iHdOpMallii, Kibep3axucTy TeJeKOMYHIKaliil I KOPUCTYBaHHS pasi-
O04YaCTOTHUM pecypcoM Ykpainu [11].

OcHOBHUMMY 3aBJlaHHSIME AiMiHicTpaltii /lepskcrenss’sa3Ky €:

1) 3abesmneuents GopMyBaHHST Ta peasisallisi: [epKaBHOI MOJITUKE Yy cdepax
KpuUnTOrpahivHOTO 1 TEXHIYHOTO 3aXUCTY 1H(MOPMAIlii, 3aXUCTY JlepKaBHUX iHGOpMa-
IIMHUX pecypciB Ta iHdopMalii, BUMora o0 3aXUCTy K01 BCTAHOBJIEHA 3aKOHOM,
B iH(OpPMAIlITHUX, TeJTeKOMYHIKAIliHUX Ta iH(pOpPMaIliiiHO-TeJeKOMYHIKaIliiTHUX
crcTeMax i Ha 06’ekTax iHGOPMAIIHHOI AiSTIBHOCTI, a TAKOXK y chepax BUKOPUCTAHHST
JlepsKaBHUX 1H(MOPMAIITHUX PecypciB B 4aCTHHI 3aXUCTy iHGOpPMAaIlii, TpoTuii Tex-
HIYHUM PO3BigKaM, (QyHKIIOHYBaHHs, GE3EKN Ta PO3BUTKY JIEP/KABHOI CUCTEMU YPsi-
JIoBOTO 3B’513KYy, HarionanbHo1 cructeMu KOH(DiIeHITIITHOTO 3B’53KY; ¥ chepax 3axucTy
B KiGepIpocTopi iepkaBHIX iH(OPMAIiitHUX pecypciB Ta iHdopMallii, BUMOra oo
3aXMCTY SIKOI BCTAaHOBJIEHA 3aKOHOM, KiOep3aXucTy KPUTUIHOI iH(bopMatliiiHoi iHdpa-
CTPYKTYPH, 3/IiIICHEHHS JIeP’KaBHOTO KOHTPOJIIO Y TaKUX chepax; a TaKoK

2) ydactb y (hopMyBaHHI Ta peasisallii ep:kaBHOI TOJITUKKA Y cdepi eneKkTpo-
HHOTO JIOKYMEHTOO00Iry B YyacTHHI 3aXUCTy iH(hopMallii gepKaBHIX OPraHiB Ta OpraHiB
MICI[EBOTO CaMOBPSIlyBaHHsI, PO3POOJICHHS Ta BITPOBA/KEHHSI €JIEKTPOHHOTO 1T PO-
BOTO IIi/IITUCY, KPIM MTUTaHb TIPABOBOTO PETYJIIOBAHHS OTO 3aCTOCYBaHHSI, Y JeP:KaBHUX
opraHax Ta OpraHax MiCI[eBOrO caMOBPsLyBaHHs; oo [11].

Ha BukoHaHH4 CcBOiX 3aB/laHb 1€l OpraH:

— YCTaHOBJIIOE NOPS/IOK BEJICHHSI Ta YIPaBJiHHSA peecTpoM iHdOpMaliiiHo-Te-
JIEKOMYHIKaIIHUX CUCTEM JlepsKaBHUX OPraHiB, a TaKOX TMiJIIIPUEMCTB, YCTAaHOB
i opramisartiii, o HaJjexartb 70 chepu X ympasJiHHA, BegeHHsa HaiionaabHoro
peECTpy eJIeKTPOHHUX iH(POPMAIIITHIX PecypciB OpraHiB gepxaBHOI Biaaau (. 16
1. 4 [Tomoxenns);

— BIIHCHIOE JIepKaBHUIT KOHTPOJIb 32 CTAHOM 3aXUCTY Y KibepIpocTopi JepskaB-
HUX iH(opMaIiiiHux pecypciB Ta iHhopMallii, BUMOra mioJi0 3aXUCTy SKOI BCTAHOB-
JieHa 3aKOHOM, Kibep3axucTy KpUTU4HOI iHhopmarltiitnoi indpactpykrypu (mi. 20-1
. 4 [Tomoxenns);

— po3pobJIsie KpUTEPIl i TIOPSIIOK OMIHKK CTaHy 3aXUIIEHOCTI Aep:KaBHUX 1H(OP-
MalliiiHuX pecypciB B iH(MOPMaIiHHO-TEJIEKOMYHIKAIlIMHUX CUCTeMaX, OPTraHi30BYE
OIIHKY CTaHy 3aXWIEHOCTI jepKaBHUX iHdopmatiitnnx pecypcis (mm. 30 1. 4
[Monoxenns);

— PO3pOO6JISIE Ta 3aTBEPIKYE EANHI TEXHIUHI BUMOTH OO0 3aXUCTy €IUHOTO
BeO-TIOPTaLy JepKaBHUX OPraHiB, KOHTPOJIOE A0Aep:KaHHs 1ux BuMor (. 31 1. 4
[Tosmoxenns);
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— TOTOJ/IPKYE TIPOEKTH (3aBJaHHS) CTBOPEHHS Ta PO3BUTKY iH(opMaItiiino-Tee-
KOMYHIKaI[iITHUX CHCTEM, CHCTEM CIEIiaJIbHOTO 3B’SA3KY, Y SIKUX 0OPOOIATHMYTHCS
JlepskaBHi iHGopMaltiiiii pecypcu Ta iH(OpMaIlisi, BAMOTa 100 3aXUCTY SIKOI BCTa-
HOBJIEHA 3aKOHOM, CUCTEM €JIEKTPOHHOTO JIOKYMEHTOO00ITY (B YacThHi 3axucTy iHdop-
Mallii) Ta eJIeKTPOHHOTO POBOTO Mi/IITUCY, OPTAHI30BYE MPOBEIEHHS 1X eKCIIEePTHOI
oninku (m. 32 1. 4 Tlosoxenns) Tomo [11].

HenTpasbHUM OpraHOM BUKOHABYOI BJIaJIM, SIKWI peasisye fep:KaBHY MOJITUKY
y cdepax iHbOpMaTH3aIlii, eIeKTPOHHOTO YpAIyBaHH:, (POPMYBAHHS i BUKOPUCTAHHS
HaIliOHATTPHUX €JIEKTPOHHUX iH(GOPMAIIITHUX pecypciB, pPO3BUTKY iH(pOpPMAIliitHOTO
CYCIIJIbCTBA, € /lep;kaBHe areHTCTBO 3 MUTAHb €JeKTPOHHOTO YPSAyBaHHS YKpaiHU
[12]. Ilonoxkenns npo /lepskaBHe areHTCTBO 3 MUTaHb €JEKTPOHHOTO YpPSIyBaHHS
Ykpainu 3aTBep/skero nmocranoBoio Kabirnery Minictpi Ykpainu iz 01.10.2014 p.
Ne 492.

OcHOBHUMU 3aBIaHHAMU ATEHTCTBA €:

1) peanizartist eps;kaBHOI MOJiTHKY y cepi iHGoOpMaTr3allii, eTIeKTPOHHOTO ypsi-
JlyBaHHs, (pOpMyBaHHS 1 BUKOPUCTAHHS HAIlIOHAJIBHUX €JIEKTPOHHUX 1H(MOPMAITiITHUX
pecypciB, PO3BUTKY iH(MOPMAIIHHOTO CYCHiIbCTBA;

2) BHecenHst Ha posrusin Kabinery MinicTpiB Ykpainu mponosutiiii mozo 3abes-
nedeHHs: (GOPMYyBaHHS JIeP;KaBHOI TOJITUKH Y 3a3HadeHiil cdepi.

BinmosizHo 10 nokaazieHuX Ha HbOrO 3aBJaHb ATEHTCTBO:

— OPraHi30BY€ MPOBEIEHHS MPOTHO3HO-aHATI TUIHUX JIOCTI/KEHb CTaHy PO3BUTKY
iH(OpMAaITiIITHOTO CYCIIIbCTBA, €JIEKTPOHHOTO YPSIyBaHHs Ta cdepu iHhopmaTusariii;

— 3JIICHIOE JIeP;KaBHY PEECTPAIliio eJIeKTPOHHUX 1H(OpMaIiitHUX pecypciB Jiep-
JKaBHMX OPTaHiB, OPraHiB MiCIIEBOTO CaMOBPSIZAYBaHHS Ta IHIIMX IOPUAMYHUX OCIO
myGJIYHOTO TIpaBa, AOCTYII 10 SIKUX 3/IICHIOETHCST Yepe3 TeJIeKOMYHIKaIliitHi Mepeski
3araJibHOTO KOPUCTYBAaHHS, Ta BUJIAE BIJIIIOBI/[HI CBIJIOITBA;

— 3abe3reuye B MeKaxX MMOBHOBAKEHb, MepedadeHnX 3aKOHOM, HaslexHe (DyHK-
ionyBaHHst €xuHoro Be6-moprany Kabinery MinicTpiB YkpaiHu 3 MOKJIUBICTIO
iHTerpariii inopMaIliiiHuX pecypciB IIEHTPAJBHUX Ta MIiCIIEBUX OPTaHiB BUKOHABYOI
BJIa/IU, 1110 po3MillleHi B [HTepHeTi;

— MPOBOAUTH MOHITOPUHT iH(OPMAIITHOrO HarOBHEHHsT OMiliitHuX Be6-caliTiB
OpraHiB BUKOHABYOI BJIJM Ta MPO HOro pesyabratu iHndopmye mopoky Kabiner
MinictpiB Ykpainu;

— KOOPJIMHYE JIiSJIbHICTh OPTaHiB BUKOHABYOI BT/, TIOB SI3aHY i3 CTBOPEHHSIM Ta
iHTerpartiero eeKTPOHHNX iH(hOpMAIiHHIX cUCTeM 1 pecypciB B €xuHuii BeO-mopTast
OpraHiB BUKOHABYOI B/ Ta HAMAHHAM iHGOPMAIITHUX Ta iHIIUX TOCTYT Yepe3
eJIeKTPOHHY iHdopMartiitHy cuctemy «Enextporauit Ypsns;

— KOOPJIMHYE Ta KOHTPOJIOE POOOTH, TIOB'sI3aHi i3 CTBOPEHHSIM, BEJICHHSIM 1 3a0€3-
neyeHHAM (yHKIionyBanHs HartioHaabHOTO peecTpy eneKTpOHHUX iHhOopMaIlinHnx
pecypciB, BU3HaUa€ MpaBuja KOPUCTYBAHHS HUM.

Bukonanus ¢yHKIlil TeHepaIbHOTO JepKaBHOTO 3aMOBHUKA HartionaabHoi
mporpaMu iHMOpPMaTH3aIlii TaKOK TOKJIa/eH0 Ha ATEHTCTBO, 30KpeMa: 3/[iHCHEeHHS
MOHITOPUHTY y cdepi iHhopmMaTH3aIlii; MOTOKeHHS TaTy3eBUX, PeTiOHATBHUX TIPO-
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rpaM Ta MPOEKTIB iH(opmaTu3allii, mporpaM Ta MPOEKTIB iHdopMaTH3arlii opramis
MICIIEBOTO CaMOBPS/LyBaHH4, 3/IIICHEHHS 1X KOOPAWHAIIII TOIITO.

[lep;xaBHE areHTCTBO 3IMICHIOE 3aXO0U IOJI0 PO3BUTKY €TEKTPOHHOTO YPSAY-
BaHH, CTBOpPEHHS Ta (PyHKITIOHYBaHHS iH(MOPMAIlITHOI CUCTEMU €JIEKTPOHHOI B3a-
€MO/Iii TepsKaBHUX eIeKTPOHHUX iH(POPMAIITHIX PECypCiB Ta €IMHOTO JEPKABHOTO
BeO-TIOPTAJTY BiIKDUTHUX JAHUX.

Y Mexax MOBHOBasKEHb, TepebaueHnX 3aKOHOM, ATEHTCTBO 3/iHCHIOE 3aX0/1
11010 (PYHKI[IOHYBAHHS €JeKTPOHHOTO JOKYMEHTOOO0Iry; BU3HaYa€ 0COOJUBOCTI
3aXMCTY JepsKaBHUX iHGOPMAIiTHUX pecypciB abo iHGopMallii 3 0OMeKeHUM JI0CTY-
IOM, BMOTA IIO/I0 3aXUCTY SIKOi BCTAHOBJIEHA 3aKOHOM; Oepe y4acTb Y BU3HAYEHHI
HPIOPUTETHUX HANPsAMiB iH(opMaTusalii Ta 3abesrnedyerHi inopMarliiitHoi 6e3mnexu
JIepsKaBy; CTBOPEHHI, BIIPOBA/KEHHI Ta 3abe3edeHHi (hyHKIIOHYBaHHST iH(hOpMaIliii-
HUX CUCTEM, HeOOXiTHUX it (DYHKI[OHYBAHHS 3arabHO/IEPKaBHOI iH(MOpMAaIiitHOl
CHCTEMU; CTBOPEHHI €IMHOTO JIeP>KaBHOTO TIOPTANY a/IMIHICTPATUBHUX TIOCJYT Ta iH.

Bucnosexu. Cnermndiyna mpupo/a Ta cTpyKTypa iHdopMmartiiinoi cgepu, B 0CHOBI
sKoi € iHdopMallist B 1poiieci 00iry B CyCHiJIbCTBI i Jiep:kaBi, 00YMOBJIIOE BHCOKHUI
piBeHD ii CKJIQIHOCTI SIK 00’€KTa Jep:KaBHOTO yrpaBiiHHs. OxHUM 3 e(eKTUBHUX
3aXO/liB y 1IbOMY HAIPsMi € BJIOCKOHAJIEHHS CUCTEMU OPTaHiB JIEPKABHOTO YIIPaB-
JiiHHS iHGopMaIiitHuMK pecypcamMu. AHaJII3 TTPABOBOTO CTATyCy OPTaHiB /IeP;KaBHOTO
yIpaBJiHHs iHGOPMAIIITHUME PeCypcaMu JIa€ MOKJIUBICTb 3pOOUTH BUCHOBOK TIPO
Te, 1110 JiepKaBa CTaBUTD 32 METY CKOHIIEHTPYBATH YIIPaBJiHCHKI 3yCUJLJISI HA TyMa-
HITAaPHUX Ta TEXHIYHMUX acleKkTax iH(opmarliitiux BiinocnH. KirouoBumu opranamu,
MO 3/IIMCHIOIOTh YIPaBIiHHA iHGOpPMaIliiHuMu pecypcamu, € Aaminicrpartist Jlep-
JKaBHOI CJTy;KOM CITEIaIbHOTO 3B’sI3Ky Ta 3axucTy iHdopMmartii Ykpainu ta /lep:kaBHe
areHTCTBO 3 MUTaHb €JIEKTPOHHOTO YPSyBaHHS YKpaiHu.

Ha namy nymKky, 3 MeTOl0 ONTHMIi3arlil aJMiHICTPATUBHOTO 3aKOHOJIABCTBA, 110
PETYJTIOE PI3HOMAHITHI aCMeKTH 3aXUCTy HAIIOHAJBHOTO iH(MOPMAIiITHOTO TTPOCTOPY
BiJI HEraTUBHMX iH(MOPMaLiIiHKUX BILIUBIB, OyJ0 O AOIIIBHO JOMOBHUTH HEPEJIiK
OCHOBHMX HAMPSAMIB Jlep:KaBHOI iHMOOPMAITINHOI TTOJITUKY, 3aKPITJIEHUX y 3aKoHi
Yxpainu «IIpo indopmaiiito», Takumu: cripusuas (popMyBaHHIO PUHKY iH(MOpMAaIliii-
HUX PECYPCiB, TOCJIYT, iH(OPMAIITHIX CUCTEM i TEXHOJIOTIi1, 3ac06iB iX 3a0e3redeHHS;
PO3BUTOK aJMiHICTPATUBHOTO 3aKOHOJABCTBA Y cdepi iHbOpMAIiTHUX TTPOIECiB
(y TOMy 4MCJI TIPUBEAEHHS 3aKOHOAaBYOl Oa3u y BiANOBIAHICTH 10 MiKHAPOIHUX
cTaH/ApTiB y 1iii cdepi), iHdopmaTusaiiii i 3axucty iHgopmailii; TiATPUMKA TPOEKTIB
i mporpam iHgopmaTu3ailii; IpaBoBe peryaoBaHHS (DYHKIIIOHYBAHHS B YKpaiHi MixX-
HapoJHUX iH(GoOpMaIitHUX cucteM (30KpeMa, Mepeski [HTepHeT); mpornaryBaHHs Kypcy
JIepP’KaBU Ha CTBOPEHHS Ta PO3BUTOK BiJIKPUTOTO iH(MOPMAIIIITHOTO CYCIiIbCTBA TOIIIO.
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Public Administration of Information Resources: Organizational and Legal Aspects

This topic is very important in our time, because success in the information age depends on the
expansion of the integration of information and communication technologies into society. Processes
and changes related to the formation of the information society, of course, dramatically increase the
social significance and role of information relations and information activities, which, in turn, causes a
significant increase in the scope of legal regulation in this area. That is why this article is devoted to the
analysis of state management information resources.

The article deals with approaches to the definition of “state information policy”. It was clarified
that the specially authorized central executive authority on the organization of special communication
and information protection is the Administration of the State Service for Special Communications and
Information Protection of Ukraine. The main tasks and functions of the State Agency for E-Governance
of Ukraine which implements state policy in the areas of informatization and e-governance were also
analyzed. The main directions of the state information policy at the present stage of development of the
state are determined. We believe that this list which is enshrined in the Law of Ukraine «On Information»
should be supplemented to optimize the administrative legislation.

The article analyzes the legislative framework for regulation of information resources. The legal
Jramework of this sphere should include the Law of Ukraine “On Information”, the Law of Ukraine “On
the National Program of Informatization”, the Cabinet of Ministers of Ukraine Resolution “On Approval
of the Strategy for the Development of the Information Society in Ukraine”, the Law of Ukraine “On the
State Service for Special Communications and Information Protection of Ukraine”, etc.

It was concluded that in Ukraine are formulated and legislatively fixed the basic principles of
the state information policy. Nevertheless it is necessary to promote the formation of the market of
information resources, services, information systems and technologies, means of their provision as well as
to assist the state in the creation and development of an open information society.

Keywords: information; information society; state information policy; information resources,
classification of information resources.
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_ AOTMUTAHHSH
MOAATKOBOI MPABOCYE’€KTHOCTI XOAAMHTIB

Cmamms npucesiuena npobiemi nooamxKoso-npasosoz0 CmMamycy Xoa0unzosux Yymeopens 6 Ykpaii.
Hocnionceno amicm ma ocrnoeni osnaxu xondumnzy. IIpoananizoseano npagosi ocobiugocmi i cymv Xoi-
QuHz0BUX NPABOGIONOCUN; NPABOBUIL CMATNYC XOAOUHZI6 Y KOHMEKCMI Milczany3e6oi ynigikauii 2ocno-
oapcvkozo ma nodamxosozo npasa. Pospobieno mexanism imniemenmauii xon0unz060i cmpyxkmypu 00
no0amx060-npasosoi niouunu. Busnaveno xapaxmepni ocobaueocmi nodamxoeoi npasocyt ekmuocmi
xondunzie sx cy6’exmie nodamxosux npasosionocur. Okpecieno npooiemui numarms ICMmumymy KoHco-
N1008aH020 NAAMHUKA NOOAMKY 8 MENHCAX NPABOBOL KOHCMPYKUIT X0A0uN2Y. Apeymenmosano neobxionicmo
ma nosumueHuil egpexm pospodienis IHCMUmymy KOHCOAI0068aH020 NAAMHUKA NOOAMKY 6 KOHMEKCMi
3anyUeHHs aKmueis Xoi0unz08Ux KOMNAKIl 00 HAUIOHATLHOT NOOAMKOB0T 10PUCOUK.

KirouoBi ciioBa: XOJIIMHT; MaTepUHCbKA KOMIIAHist; TOB’si3aHi 0cobu; MOAaTKoBa MpaBocyd’e€k-
THICTb; KOHCOJIIZIOBAaHWH TJIATHUK MOJATKY.

HIyavorcyx T. P., acniupanT xadeapsl hbuHAHCOBOTO TpaBa, HarmoHaabHbIN TopuaMdecKii yHU-
Bepcuter nMenn SApocaasa Myzaporo, Ykpanna, r. XapbKoB.
e-mail : mr.sheldon1993@gmail.com ; ORCID 0000-0002-2346-0240

K Bompocy o HaioroBoii IpaBoCyGbeKTHOCTH XOJIHHIOB

Cmamwst nocesuyena npobreme Haiozo80-npasosozo CMamyca X010unz08vix 06pazoeanuil 8 Yxpaune.
Hcenedosannvl codeparcanue 1 0cHosHbie NPUSHAKU XOL0UNZA; NPABOBbLE OCOOEHHOCTNU U CYUSHOCTD XOIOUN -
206bLx npasoomuowenuil. [Ipoananusuposarn npasosoi cmamyc Xoi0unzo8 6 KOHMeKCme Mercompaciesol
YHUDUKayUU XO3UCMEENH020 U HAT0208020 Npasa. IIpednoycen Mexanusm umMnieMenmayu xXoi0unzo-
80U CIMPYKMYPbL K HAL020680-1Ppasosoti niockocmu. O603nauenvl xapaxmepivie 0co6eHHOCIU HAL0Z0601
npasocyOvexmuocmu X010unz08 Kax cyboekmos nauozosvlx npasoommowenutl. Ouepuenvt npobiemivie
BONPOCHL UHCTUMYMA KOHCOIUOUPOBANHO20 HALOZONIAMEILUUKA 8 PAMKAX NPABOBOL KOHCPYKUUU
xondumnea. Apzymenmuposana neobxo0UMoCmy U NOIONCUMETLHbLE dPPEKm paspadomxu uncmumyma
KOHCOIUOUPOBAHHO020 HALOZONIAMENDULUKA 8 KOHMEKCME NPUBLEUEHUS. AKMUB0E XOIOUHZ0BIX KOMNANUIL
K HAUUOHAILHOU HAT02060T 10PUCOUKUUU.

KmoueBble cioBa: XOJIUHT; MaTepPUHCKAs KOMIIAHUS; CBS3aHHBIE JIMIA; HAJIOTOBAsl IIPAaBOCY-
GBEKTHOCTD; KOHCOJIMMPOBAHBIIT TLIATEIBIITNK HAJIOTA.
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Bcmyn. Tlotpe6a B 00’ eHaHHI CIIJIBHUX 3YCUJIb 3aBXKAKM CYIPOBOIKYBaja
CYCHIJIBCTBO Ha BCIX eTalax HOTO PO3BUTKY, OCKIJbKU IIepeciijyBaja MeTy
JOCSATHEHHST Ta 3a0e3NedyeHHs] MaTepiaJbHUX 1 AYXOBHUX TOTPed 1HAMBI/IIB.
Ax Hacnigok, BUHUKAAW HOBI HANPIMU CYCIIJbHOI Ji4JbHOCTI, 30KpemMa i
eKOHOMIYHOI, sIKi 06YMOBJIIOBAJIM HEOOXIHICTh yPEryJOBaHHS BiIHOCUH SIK
BCEPEMHI OKPEMOTO 06 €IHAHHS, TaK i CYCIIIbCTBA 3arajioM. AKIIEHTYIOUH yBary Ha
aKTyaJbHOCTI MMPABOBOTO PEry/IIOBaHHS MiANIPUEMHUIbKIX 00’'eaHanb A. I. Kaminka
(A. 1. Kaminka) cmpaBenmnBo 3ayBaskuB, M0 3yCHUJIIST MAlOTh OyTH HalpaBeHi
nepeayciM Ha CTBOPEHHsT TakuX (opM iCHYBaHHSI opraHisalliil, siki 6 TPUHOCHIIH
CYCHiJIBCTBY KOPUCTH BiJl KOoomepallil KamiTaJiCTUYHUX Ta MiANPUEMHUIIBKNUX
enemeHTiB [1].

P03BUTOK PUHKOBOI €KOHOMIKK 0OYMOBJIIOBAB BUHUKHEHHS HOBUX e€(hEeKTUBHUX
(hopM HiANMPUEMHUIIBKUX 00’€IHAHD, TUM CAaMUM MOPOJIKYIOUH HEBI'€MHY moTpedy B
KOHIIEHTpaIlil BUPOOHUIITBA Ta KarmiTasxy. [HreHcndikaiist po3BUTKY r1o0ai3ariiHimx
IIPOIIECIB Ha MAKPOEKOHOMIYHOMY PiBHI 00YMOBJIOE MOTJINGIEHHST Ta KOHBEPTEHIIIT0
rOCHOAaPChKUX BiTHOCHH, 1[0 MOPOZKYE HEOOXiAHICTD TOIIYKY ONTHMAaIbHOI MOJIEJI
criBicHyBaHHS AuBepcrikoBaHUX (GOPM KaIliTaTy B MeXKax OHIEI opraHi3alliitHo-
npaBoBoi cTpykTypu. Haiibiibin ehekTHBHOW MPaBOBOIO (GOPMYJIOI0 3abe3edeHHs
TaKUX TOTPeO € XOJIMHT, OpraHizaiiiiHo-mpaBoBa (opma cyd’eKTa rocroapioBaHHs,
siKa TIOEIHYE B cobi 30aancoBane CIiBiCHYBaHHsI MyOJiuHUX iHTepeciB (y 4acTuHi
3aJTy4eHHsT ¥ OMOIaTKyBaHHS KOHIIEHTPOBAHUX (DIHAHCOBUX PECYPCIB) Ta MPUBATHUX
iHTEepeciB iHBECTOPIB Y BUTJISAAI MOMKJIMBOCTI TOOYAOBU CTPYHKOI KOPIOPAaTUBHOI
CTPYKTYpH J7ist e(DeKTUBHOTO YIIPaBJIHHS Ta MiHiMi3alliil (GiHancoBUX BTpaT BCi€l
XOJIIMHTOBOI CUCTEMU.

Ananiz nimepamypnux danux i nocCmMarHoska 3a0a4i 00CaAi0HceHHs. 3’ sICyBaHHs
pPiBHS HayKOBOTO BUBYEHHS MMUTAaHHS MOJAaTKOBOI MPaBOCYO’ €KTHOCTI XOJIUHTY
nepenbavae BpaxyBaHHs 6araToOaceKTHOCTI 03HAYEHOTO 00’€KTa MOCJiIKEHHS,
[0 3yMOBJIIOE€ TOTPeOY KOMILJIEKCHOTO aHaji3y HayKOBUX Ipallb sIK B rajiysi
TOCIIO/IAPCHKOTO TIPaBa, TaK i TOJATKOBOTO.

[IpaBoBuii cTaTyc XOJAMHIIB OyJI0 BUCBITIEHO y IPAISX TaAKUX BITYM3HSIHUX
Ta 3apybOikHUX HayKoBIiB, sik: O. M. Bimauk (O. M. Vinnyk), 1. B. Beiinyn
(I. V. Beitsun), I. B. Jlykau (I. V. Lukach), B. C. Illep6una (V. S. Scherbyna),
JK. B. Yesuuasosa (Zh. V. Chevychalova), B. B. Jlantes (V. V. Laptiev),
I. C. HIurkina (1. S. Shytkina), T. Kesutep (T. Keller) Tomto. Cuiz okpemo BifizHaumuTH
nucepratiitae gocuimkernus H. B. Ioparimosoi (N. V. Ibrahimova) «IIpaBoBuii
CTaTyC XOJIIMHTIBY, /e aBTOP y3araJbHUJIA OCTaHHI HAYKOBI JOCTI/IXKEHHS I10/10
MOHATTS, CYTHOCTI Ta 3MiCTy XOJJIMHTOBUX KOMIAHii, a TaKOX BUKJAJa CBOE
GavyeHHsI CYyTHICHUX O3HAK XOJIJIMHTOBUX MPABOBIHOCHH Ta BJACHY KJacudikariiio
XOJIIMHTOBUX KOMITaHi.

[ToTy:xHMT BIJIMB HA MOCJHIPKEHHS TPABOBOTO CTATYyCy IJIATHUKIB MOJATKIB
aK cy6’ekTiB (icKaJbHUX MPABOBIIHOCUH CHpaBuiu (pyHAaMEHTATbHI Tpalli
M. II. Kyuepsienka (M. P. Kucheriavenko), JI. K. Boponosoi (L. K. Voronova),
H. I. Ximiuesoi (N. I. Khimicheva), T. C. Boinosoi (T. S. Voinova), C. T Tlenesisiea
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(S. H. Pepeliaiev), H. I0. Ipumsu (N. Yu. Pryshvy), 5. B. JlurBunenka
(Ya. V. Lytvynenka) Tomo. ¥ po3spisi mpeamera IOC/iJKEHHS 3aCJIyroBy€ Ha
yBary aucepramiiina pob6ora H.A. Bopomaesoi (N. A. Voropaieva) «IIpaBoBoe
peryJnpoBaHue HAJOrOO0TaKeHUsT XOJNJAMHTOBBIX KOMIIAHUI», B sIKiil HAYKOBEI[h
MPOIOHYE BapiaHTH PO3B’sI3aHHsT TPOOJIEMHIX MUTAHb OTMOAATKYBAHHST XOJIJNHTOBIX
KOMIIaHiil y paMKax 1oJaTKOBOTo 3akoHoaBcTBa Pocilicbkoi Denepartii.

HasBricTh 3HAUHOI KiJTBKOCTI HAYKOBUX TIpailb (hOPMY€ TOTYKHUN (HyHAaMEHT
JUISE TIO3UTHBHOTO PO3B’sI3aHHsI TIPOOJIEM MMOATKOBOI MPABOCYH €KTHOCTI TIJIATHUKIB
HOJIATKIB, TIPOTE BiZICYTHICTH 3aBEPIIEHO] HAYKOBOI TeOPii 3yMOBIIOE TIOTPeOY B HOBUX
HAyKOBUX PO3Bi/IKaX, TPEJIMETOM BUBUYEHHS SKUX MAIOTh CTATU HOBI OPTaHi3alliitHO-
npaBoBi GoOpM rocroapioBaHHs Ta 1X HOpMAaTHBHE BPEryJIOBaHHS Y IJIONIMHI
HaIliOHATBHOTO TOIATKOBOTO 3aKOHO/IABCTBA.

SIk Gaummo, J0Ci TOKK 1[0 He 3PO0JIEHO KOAHOI CIIPOOK JOCHIIUTH OAATKOBY
PaBOCYO EKTHICTH XOJIMHTIB K Cy0'€KTIB MOAATKOBUX IPABOBIAHOCKH, IO CBIAYNTDH
PO TEOPETUYHY Ta TPAKTUYHY aKTYaJIbHICTh HAIIOI MyOJIiKaIril.

Mema cmammi — [1ocaiIuTH TOAATKOBY NMPaBOCy6’€KTHICTH XOJIMHTY SIK
cy6’eKTa 1MOAATKOBUX MPABOBIAHOCUH i BUPOOUTH KOHIIEMINIO /IS MO/IAJIBIIOTO
B/IOCKOHAJICHHS 3aKOHOJIABCTBA Y KOHTEKCTI MOPYIIEHOI MPOOIIEMHL.

Peastizartist ocTaBjieHOI MeTH epebayae po3B’sI3aHHsI TAKMX 3aBJaHb:

— OXapaKTepU3yBaTH MOHATTS «XOJIUHT», BHIOKPEMUTH HOTO O3HAKHU Ta TTPABOBI
0COOJIMBOCTI;

— BHU3HAYUTH CyTh Cy0’'€KTa MOAATKOBUX MMPABOBIIHOCHH;

— IpoaHaJi3yBaTH O3HAKM i 3MICT MOJAATKOBOI MPaBOCyO’€KTHOCTI;

— JIOCJIIUTH MOJATKOBY MPABOCYG €KTHICTH XOJJMHTY SIK CKJIA[HOTO MJIATHUKA
TTOJIATKIB.

Buxnao ocnoeénozo mamepiany. JlocsTHeHHS NMPOAYKTHBHOI B3a€MO/II, siKa
[peTeH/y€ Ha TIeBHE 3MICTOBE HAIOBHEHHS, MOTPEOYE TEBHOTO CIIJIBHOTO 3HAMEH-
HUKa, SIKUI Oyjie BiANPaBHOI TOYKOI HAyKOBOI AUCKYCii. ¥ HayKOBiil mpakTHIli
I'yMaHiTapHUX HayK TAKOIO BUXI/THOIO CUCTEMOIO KOOPAMHAT CIYTYye €AMHUI Ta OHO-
3HAYHUI KaTeropiiHO-TIOHATTEBUI allapar, SIKUii J03BOJISIE OOMIHIOBATUCS JOCBIZIOM
1 HaMpaIiOBaHHSAMHU B MEXaxX €IMHOI Ta 3PO3YMIJOI MOBJIEHHEBOI CUCTEMU, MO He
nepeabayae BapiaTUBHOCTI TPaKTyBaHb.

Hayxkun mpaBoBoro mukiry, B HallioMy BUTIQJIKy — TIOJIaTKOBE Ta TOCIOAApChKe
paBo, — OOTSKEHI TMOHATIHHUME KaTEropisiMu, siKi mepeayciM chopMoBaHi 3aK0-
HOJIaBIIEM, 1[0 TUM OiJIbIlle YCKJIAIHIOE PO3KPUTTS MPEAMETa JOCiIKEHHS, ayKe
noJsioxkerss c1. 5 [TomatroBoro konekcy Ykpainu (mani — IIK Ykpainn) BusHauaioTh
repeBary IMOHSATb, TEPMiHIB Ta MPaBuUJI, SIKi 3aCTOCOBYIOTHCS JIJIs 1liJiell OIOJIaTKY-
BaHH, mepesi Oy/b-IKMMU IHIMUMHU 3aKOHOJABYNMHU aKTaMu. Baromicth HaBeneHOT
Te3u MmATBep/Kye i Toi akT, mo B [IK Ykpainu BU3HaueHHS TOHATTS «XOJJIUHTS
Ta,/ab0 «XOJINHTOBAa KOMIIaHisl» BiJICYTHE B3araJi.

Y Mexkax YMHHOTO 3aKOHO/IABUOTO TOJIS TIOHATTS «XOJJMHTOBOI KOMIIaHii» OTPH-
MaJIO 3aKpiIJIEHHS Y IBOX HOPMaTUBHUX akTaxX — locnojapcbKoMy KojleKci YKpaiHu
(mami — I'K Ykpainn) ta 3akony Ykpainu «IIpo XonauHTroBi KoMmanii B YKpaiHis.
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Y uunniii pegakiii 4. 5 cr. 126 I'K Yipaiau 3akoHOIaBEIh BU3HAYAE XOJIMHTOBY
KOMIIAHIIO K My0/IiuHe aKIioHepPHE TOBAPUCTBO, K BOJIOJIE, KOPUCTYETHCS, 8 TAKOK
PO3TIOPS/IKAETHCS XOJAUNHTOBUMHU KOPIIOPATUBHUMU MMaKeTaMU aKIliil (JacToK, aiB)
ABOX abo Gijbllle KOPIOPATUBHUX IMIANPUEMCTB (KPIM MaKeTiB aKIiiii, mo mepedy-
BalOTh y JlepkaBHill BiaacHOcTi) [2]. ToTokHe Bu3HAYeHHST MicTuTh cT.1 3akoHy
Ykpainu «IIpo xompmurosi kommanii B Ykpaini» [3]. [Ipore naBenene mousaTTs
<«XOJIJIMHIOBA KOMIIAHiSl» MICTUTH KiJIbKa KJIIOYOBUX OCOOJIMBOCTEH, SIKi JOIIJIbHO
MTPOKOMEHTYBATH.

[To-mepiiie, oOMeKEHICTh iCHYBaHHS XOJIUHTOBOI KOMMIAHii BUKJIIOYHO JIKIIIE
hopmMoI0 TTy6JIIYHOTO aKI[iOHEPHOTO TOBAPUCTBA 3aJIUINAE 103a YBArol BUIAIKH,
KOJIM TOCHOAAPIO0Ynil cy6'eKT (haKTHYHO BOJOIE KOPHOPATUBHUMY TPaBaMU
3aJIeKHUX MIAMNPUEMCTB, OJJHAK Yy PO3YMIiHHI 3aKOHY He TMO3UIIOHYETHCI 5K
XOJIIMHTOBA KOMITaHist. BBaskaemo, 1110 Taka mpaBoBa 0COOJIUBICTDH rOCIIOAAPCHKO-
MPaBOBOTO PETYJTIOBAHHS XOJJIMHTOBUX KOMTAHIN He € CIPaBeIMBOI0 B KOHTEKCTI
MOJATKOBUX MPABOBIIHOCHH, JIe¢ aCTeKT 3aJI€KHOCTI IOPUAMYHUX 0CiO OXOTIEHO
HOHATTSM «I10B’s13aHi ocobu» (1.14.1.147 TIK Ykpainu) [4].

[To-npyre, HeoOXiHA O3HAKA HASIBHOCTI IBOX ab0 OiJIbIile 3a/IeKHIX THATPUEMCTR
JIO3BOJISIE BUOKPEMUTHU XOJJIUHTOBI KOMITaHil 3-TIOMiXK 1HITUX TOCTOJapPChbKUX
o0’e/lHaHb, a BIIHOCMHU <«KOHTPOJIb—HIAIIOPAAKYBaHHS»>, SIKi IPUCYTHI B TOCIIO-
JlapCbKOMY YTBOPEHHI XOJIJIMHTOBOTO THUITY, € Ti€l0 BU3HAYaJbHOIO O3HAKOIO, SIKA
BUJIiJISIE XOJIIUHTOBI TTPaBOBITHOCUHU 3-TIOMIXK 1HIINX.

[To-Tpete, TPOIOBIKYIOUM Te3y 3aJI€KHOCTI, 3AKIEHTYEMO yBary Ha BCTAHOBJIEHHI
IIPOKOTr0 KOJIa MOKJIMBUX OpraHizaliiiHo-IIpaBoBUX (POPM ITiJKOHTPOJIbHUX
MiIIPUEMCTB, OCKIJIbKM BUKOPUCTAHHS 3aKOHO/ABIleM TaKuxX (popMyJsioBaHb, SK
<...aKI[ii1, (4acTOK, TaiB)», OTOTOXKHIOE 3aJie;KHE MiJNPUEMCTBO 3 BiATIOBIIHUMU
opraHizarmiitHo-paBoBUMHU (OPMaMU IOPUANIHUX OCI0, CTATYTHUN KarmmiTald SKUX
MOJIIJIEHUI HA Ha3BaHi CKJIAJIOBI €JIEMEHTH.

[To-ueTBepTe, TO3HAUEHHS 3aJI€KHOTO TiANPUEMCTBA, K «KOPTOPATUBHOTO»>
BOAYAETHCS TAKKMM, 1110 HE Y3rOMKYEThCst 3 HopMami 11. 8 cT. 63 TK Ykpaiuu, sskiumu
YHOPMOBAHO, 1110 <Yy BUIMA/IKaX iCHYBaHHA 3aJIe;KHOCTI Bijl 1HIIOTO MiJIPUEMCTBA,
nepenbayenux cr.126 mporo Kozexcy, manpueMcTBO BUSHAETHCS TOYiPHIM», ajie He
KopropatuBHUM. CaM CTaTyc «I04ipHbOrO» MiANPUEMCTBA Tepeadayac HasiBHICTh
TOCIIOZIAPCHKOTO 3B’43KY 3 IHIIUM ITiIITPUEMCTBOM Ta (DaKT HAIBHOI KOPIOPATUBHOI
Ta/ab0 MaitHOBOI 3aJI€KHOCTI.

Cnin 3ayBaskUTH, IO MOJIATKOBE IPABO TAKOXK IOCIYTOBYETHCSI KOHCTPYKIIIEIO
JIOMIHYIOUOI IOPUINYHOT 0cOOH, siKa (DYHKITIOHYE y MeKaxX TPYIH mianpuemMcTs. Tak,
y m.14.1.103 ct. 14 T1K Ykpainu 3akoHOMaBelb HAJA€E BU3HAYEHHS TIOHATTS «MaTe-
PUHCHKA KOMIIAHIsI», i/l SKMM PO3YyMi€ IOPUANYHY 0CO0Y, SIKQ € BIACHUKOM IHIIINX
OPUANYHIX 0Ci6 abo 3MINCHIOE KOHTPOJIb HaJl TAKUMHU IOPUANIHIMUA 0CO0aMM, SIK
nos’st3ani ocobu. ITK Ykpainu Takok BUTJIyMauye MOHSTTS <IOB'si3aHUX 0Ci0»,
SIKUMM € IOPUANYHI Ta/ab0 hizuyHi 0coOM, BIIHOCHHI MK SIKUMK MOKYTh BILTMBATH
Ha yMOBU 260 eKOHOMIiUHi pe3ysbraTH iX AisIbHOCTI YM AiSIBHOCTI 0Ci0, IKUX BOHU
npeactaBastiorh (11.14.1.159 ITK Ykpainn). [Hakie kaxyuu, MaTepUHCbKA KOMITaHist
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€ I0PUANYHOIO 0cO00I0, KA 3acHyBaJa,/ IpuadaIa JOYiPHE MiAIPUEMCTBO i 3iICHIOE
KOHTPOJIb HaJl HUM IILJIIXOM JIOMIHYBAaHHS y CTPYKTYPi BJIACHOCTI 3aJI€XKHOTO IIiJI-
NPUEMCTBA Ta/ab0 TIPSIMO Y¥ OMOCEPEAKOBAHO KEPYE BUKOHABYMM OPraHOM OCTaH-
Hpboro. Ha Haiy JayMKy, Take BU3HAUEHHS TOJIOBHOI KOMIIAHIii TPy MiIIIPUEMCTB
€ JIOCKOHAJININM, OCKIJIbKU OXOTIJTIOE MIUPIIE KOJIO CYCIJIbHUX Bi[HOCHH, 30KpeMa
KPi3b MPU3MY TIOHSITTSI <IIOB’s13aHi 0COOU», IO JI03BOJISIE IOCUTH ONTUMATBHO MOMi-
CTUTH B HAIliOHAJIbHE 3aKOHOIAaBCTBO MTPABOBE SIBUIIE CYOXOIMHTY — ITiIIIPHEMCTBA,
sKe € OJIHOYACHO 3aJIeKHUM 110 BiJIHONIEHHIO JI0 TOJIOBHOI KOMIIAHI1 B XOJIJIMHTOBI
TpyMi Ta MaTEePUHCHKUM JIJI 1HIIUX J0YipHIX MiAMTPUEMCTB Y JIAHIIOTOBIN iepapxXili,
110, OTHAK, He Y3TO/KYETHCS 13 BUSHAUEHHSIM XOJIIMHTOBUX KOMITaHi!, 3aKPITIJIEHUM
y IJIOILIMHI TOCIIO/IapChKOro MpaBa.

ITlincymoByioun BullleBUKJIaJeHe, MAEMO Mi/ICTABU KOHCTATyBaTH, 1[0 HAaIlio-
HaJIbHE 3aKOHOJIaBUE TIOJIe OTePy€E TOHATTSIMU <«XOJINHTOBA KOMIIaHig», «MaTe-
PUHCbKA KOMIIAHISA», «0YipHE IHAIPUEMCTBO» Ta <IIOB'A3aHi 0cOOM», OJHAK iX
3aCTOCYBaHHSI He OTPUMAJIO HAJIEKHOT MiXKTamy3eBoi yHidikarii [9, c. 123].

Posragnaoun moHATTS Ta MPAaBOBY MPUPOY XOJIUHTOBUX KOMIIAHiH, He BapTO
OMHUHATH YBAarolo YMCJEHHI HAMPaI[lOBaHHs 3apyOiKHUX KpaiH y JJaHOMY TUTaHHi.

TosioBHUM crieliani3oBaHUM aKTOM, SIKMI PEryJiio€ JisiibHICTh XOJJAMHIOBUX
yTBOpeHb Ha Teputopii €spomneiicbroro Corgy (nani — €C) € Cboma nupexTrBa
«IIpo koncosimoBany 3BiTHICTH> Bijf 13 yepBHa 1983 poky Ne 83/3491 [6]. Okpim
toro Bapto Buokpemutu /lupexktuny Ne 90/435/€EC Bin 23 munusg 1990 poky
«IIlomo 3arambHOI CUCTEMU OMOJMATKYBAHHS, STKA 32CTOCOBYETBCS 10 MATEPUHCHKUX
KOMTIaHIN Ta JIOYipHIX MANPUEMCTB Pi3HUX Jep:KaB-usieHiB» [7]. Y posyminui €C
rpyIly KOMMAHINl CTAHOBJSATH TAMPUEMCTBA, sIKi MepedyBaioTh y Takiil cuTyarii,
Koy 1) KommaHist (MaTepUHCHKE MiJANPUEMCTBO) Ma€ GiJIBIITICTD TOJOCYIOYMX AKITiit
B YCTAaHOBYOMY KarliTa/ii iHIIoi KoMiaHii (104ipHhOro ToBaprcTBa); 2) abo Ma€ 1paBo
MPU3HAYATH YU TPUNUHSATYA MOBHOBAKEHHsI GiTBIIOCTI YIE€HIB OPTaHiB JOYiPHBOTO
TOBapUCTBa; 3) 200 Ma€ MOKJIMBICTh 3AIHCHIOBATH TIePEBaKHUI BIUIUB Ha JisLIbHICTh
JIOUiPHBOTO MiATTPUEMCTBA B PE3yIbTaTi MOJ0KEHb KOHTPAKTY YU YCTAHOBYUX JIOKY-
MeHTIB. Baromoio ocob/mBicTIO HOPM Ha3BaHOTO HOPMATUBHOTO aKTa € TOJI0KEHHS,
Bi/ITOBI/THO 10 AKOTO TOCHOJAPChKi omnepailii, AKi 3[1HCHIOIOTbCSA y MeKaX TPy
KOMITaHiil, He AyOI0I0ThCS Y OYXraaTepChKiil 3BITHOCTI yYaCHUKIB YTBOPEHHST, TUM
caMiM 0OYMOBJTIOIOYH KOHCOJTI/IAINIO CIIATH TTOATKOBUX TJIATEXKIB TPYTION0 MiAmpH-
eMcTB [6, 7].

HaromicTpb anrmifichke 3aKOHO/aBCTBO PO3KPUBAE MOHATTS XOJIUHTOBOI KOM-
IaHii Ta Bi/[HOCUH XOJIJIMHIOBOTO CIIPSIMYBAaHHS MiXK yYaCHUKAMU TaKOrO YTBOPEHHS
Kpi3b MPU3MY HMOHSTTSI JJOUIPHBOIO HMiJIIPUEMCTBA. TaK, y IXHbOMY PO3YMiHHI KOM-
nanisg H € XOJIMHIOM CTOCOBHO JOYipHbOI KOMIAHIi S, SKIO BUKOHYEThCA X04a O
o/lHa 3 yMOB: a) Kommatiss H yrpumye Oyzb-siKy OiJbIICTh TOJOCIB Y KOMIaHii S;
6) xommnaniss H 3ilicHI0€ KOHTPOJIb HaJl IIPOLIECOM TOJOCYBAaHHS Ha 3aciflaHHi paau
JIMPEKTOPiB KoMmaHii S; B) kommnanid H € omHuM i3 4ieHiB KoMIaHii S i KOHTPOJIIOE
G1/IbIIICTD i TOJIOCIB CAaMOCTIIHO YK CHIiJIBHO 3 IHIMMMM aKI[iOHEpaMK YU YjieHaMU
MIJIIXOM YKJIQJIeHHST MK HUMU yYTO/IU; T) KOMIIaHisA S € I04ipHbOI0 KOMITAHIEIO 1HIITO1
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KOMIIaHil, dKa, B CBOIO YePry, € JIOUiPHbOIO KOMIIaHi€lo iHmoi komnanii H, gka i €
XOJIZIMTHTOBOIO 1 MA€ MPaBO BU3HAYATH Mis/IbHICTh KoMTaHil S [8].

A oT y TOKTpUHI TPaBO3aCTOCOBHOI MPAKTUKK [praHil XOJUHT TTO3UITIOHYIOTh
K 00'eHAHHS, sIKe BKJIIOYA€E B cebe XOJIUHTOBY (TOJOBHY) KOMIIAHIIO i KOMIaHil,
SIKl 3HAXOAThCA i1 11 KOHTposieM [9].

OTOX CKJIAIHICTD y3araJbHEHHST KOHCTPYKITil XOJJIMHTOBOI KOMIIAHII TlepeyciM
JleTepMiHOBaHa TIOJIITUKO-TIPABOBUMMU TIEePeyMOBaMU OKPEMOI 3aKOHO/IABUOI CUCTEMHU.

AHasi3 HayKOBUX JisKepes 3 TeMU JOCTIIKeHHS 3aCBiIUUB, 1110 OJIHOCTAMHOCTI
y BHU3HAUYeHHI XOJJMHTOBOI KOMIIaHii cepeji HAyKOBIiB HeMae. HaykoBa criibHOTA
PO3PI3HAE TOHATTS <XOJAUHTY 1 «XOJIMHTOBA KOMIIAaHisS», CITIBBIAHOIIEHHS MiX
SKUMU PelPe3eHTY€E Y TPbOX OCHOBHUX IiIXO/aX.

BuxinHoio Te3010 mepuoro MmiJIxoAy € OTOTOXKHEHHS MOHSTb <«XOJAUHT» Ta
«XOJIIMHTOBA KoMmaHis». Moro nemoncrpye I. C. IluTkina y mpami «XoJaunr.
[TpaBoBwmii Ta ynpasiiHcbkuii actiekT» [10], se 11i TOHATTS MO3HAYAIOTH PIZHOBU/L
rpyru ocib. TyT «XOJNAUHT» 1 «XOJIMHTOBA KOMIIaHisl» — CHHOHIMIUHI MOHATTS, sIKi
MO3HAYAIOTh «CYMY» BCiX <«JIOJQHKiB» XOJUHTOBOTO YTBOPEHHS.

Jpyruii migxia mupoko npexacrtasiennii y poborax T. Kesepa, sikuii ctBep-
JIKYE, IO «XOJIJIMHI» Ta/ab0 «XOJAUHIOBAa KOMIIAHIsS» € HMiAIPUEMCTBOM, 10 MA€ Ha
MeTi OBFOCTPOKOBY y4acTbh B ofiHOMY abo Kiibkox mignpuemctsax [11]. Jocaimnuk
BUOKPEMJIIOE JIMIIe [TeBHUH aclleKT XOJIMHTOBUX IIPABOBIIHOCKH, ajie I0T0 rOJI0BHOIO
TE3010 € OTOTOKHEHHS K XOJWHTY, TaK i XOJIUHTOBOI KOMITaHii SK CaMOCTIITHOTO
cy0’eKxTa TPaBOBITHOCHH.

BurnpasiaticTh TPeThOro migxomy oOIPYHTOBYETHCS apryMEHTOM IIOJ0 SKiCHOT
TTOHSATTEBOI PI3HUAII MiXK «XOJIUHTOM» Ta «XOJIMHTOBOIO KOMMaHi€io». Haykosiri
HAIIOJISATAIOTh HA TOMY, 1[0 XOJIJIUHT CJIiJL i/IeHTU(dIKyBaTH SIK TPYILY IiIIPUEMCTB,
a XOJJIMHTOBA KOMIIAHIsl € CUCTEMOYTBOPIOBAIBHUM IIEHTPOM TaKOi TOCIOAAPCHKOI
cuctemn [12; 13]. Po3aMexoBy0UN MOHATTS «XOJIMHT Ta «XOJIITHTOBA KOMIIAHiS,
B. B. JlanrteB 3a3Hadae, 1Mo y MeKax XOJAUHTY (DaKTUIHOIO MPaBOCyO’ EKTHICTIO
BOJIOJII€ XOJIIMHTOBA KOMIIaHisA, dKa 1 JIi€ B iHTepecax YYaCHUKIB XOJJAUHTOBOI TPYIIN
Ha I/ICTaBi I0rOBOPY PO CTBOPeHHA Xouauury [14, c¢. 116]. Tak, y Takux BizoMux
xoJsnHrax, sk «Hadroras Ykpainu» ta «Nemiroff Xosusrs XomHroBa cCTpyKTypa
npeJicTaBieHa y BUIJISI XOJNMHTOBOI KOMIIAHIl Ta MiJIKOHTPOJIbHUX 1i 0YipHiX
i/IMTPUEMCTB.

HallnpuiiHATHIIIO0 HaM BUIAETHCS TO3UILIS HAYKOBIIB, SIKi 0OCTOII0Th TPETiii
TTI/IX1/T /0 PO3MEKYBAHHS TIOHATD «XOJIJIUHTY 1 «XOJIMHTOBA KOMTIaHis». [lepexkonani,
IO MOHATTS «XOJIMHTOBA KOMIIAHIsI» Ta «XOJIJIUHI» CIIBBIIHOCATBCS SIK 4aCTHHA
i 1ige.

OTixe, 04eBUIHO, MO €IMHOTO MiIXOMy O BU3HAUYEHHS TOHSATTS <«XOJIMHT>
HeMae Hi B 3aKOHO/IABCTBI, Hi y mpaBHu4iil Hayti [ 15, c. 39]. 3permiroro, BapiatuBHICTH
TJAyMAUYeHHsI TOHATTS XOJIUHTY 3yMOBJIOE /IBA BaXKJWBI mojokeHHs: 1) y Takiit
TOCTIONIAPCHKINl cUCTeMI 3aBXKIM € TOJIOBHA (JIOMiHAaHTHA) KOMIIaHis, STKa 3/iHCHIOE
VIIpaBJIiHHA iHIIMMU Ccy0’€KTaMu rocrogapioBaHHs (AOYipHIMK T ITPUEMCTBAMM)
B CHJIy TIOB’SI3aHOCTI OCTAHHIX Ha 3acajlaX BiIHOCUH «KOHTPOJb-TTAMOPSIIKYBAHHS»,
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SKI MalOTh MaifHOBe (ZI0JTbOBA YYacTh y CTAaTHOMY KalliTaJsi) 4d BHYTPIITHbO-OpPTa-
HizalliitHe migrpyHTs: (MOXKJIUBICTD NPSAMOTO YK OIOCEPEIKOBAHOIO KOHTPOJIIO Opra-
HaMU YTIPaBJIiHHA ); 2) CTBOPEHHS XOJIUHTY, SIK MPAaBUJIO, MA€ Ha METi KOHTPOJIb Ta
VIIPaBJIiHHS TOJIOBHOIO KOMIIAHIEIO JIOYiPHIX Mi/IMTPUEMCTB.

OTske, 3 opraHisalliifHO-TIPaBOBOI TOYKH 30Py CaMa XOJIIMHTOBA CTPYKTypa 06’€j1-
Hy€ B cO6i OIHOYACHO TPU ejieMeHTH: 1) BJlacHe XOJIIMHT SIK 3arajibHe yTBOPEHHS,
2) XOJIIMHTOBY KOMIIaHi0 (Kepyounii cy6’eKkT); 3) KOHTPOJbOBaHI IiIPUEMCTBA
(mouipHi kommawii). Ak 6aurMo, TIO CyTi XOJZIWHT, B [IAIEKTUYHOMY CEHCI, TIOETHYE
B co0i /IBi MPOTUJIEKHI 3acaam — IeHTpai3alio (SK opraHizailiiiHo-MaTepiaabHy
€IHICTHh XOJJIMHTY) Ta JlelleHTpasi3alio (K Omocepe/IKOBaHy IPUJNIHY CaMO-
CTIIHICTh KOKHOI KOMIIaHii 3araabHol cTpykTypr). Came €IHicTh Ta MpoTHOOPCTBO
03HAYEHOTO BiZIOGPaKAIOTh caMy CyTh XOJIMHTOBUX IPABOBIIHOCHH i BU3HAYAIOThH
iXHIO KOMepITiiHY e(eKTUBHICTD.

Mix TuM, mo3HaueHe 0OYMOBJIIOE MiACTaBU st GIJBII BarOMOro BUCHOBKY.
Po3BUTOK 106 Ti3a1liiTHIX MTPOIIECIB Y CBITOBINl €KOHOMIIII CIIPHSIE CHCTEMATHYHOMY
MepeTiKaHHIO KaIliTaay Ha TPAHCHAIIOHAJTbHOMY PiBHI, MO € MOXJIUBUM 3aBJSIKU
o6y I0BI CTPYHKOI, BHYTPIIIIHHO OPraHi30BaHOI XOJANHIOBOI CUCTEMHM, SIKA J03BOJISIE
aKyMyJTioBaTH 3HauHi (inancosi moToku. llepexonani, 1Mo came MOMUPEHICTH 1 PO3-
MOBCIOJKEHICTh Takol Gi3Hec-MOJIei € MATPYHTSIM, 1110 JIA€ MiJICTaBU CTBEPKYBATH
po 00’€KTUBHY HEOOXiTHICTh BBEIEHHS 0 HOPMATUBHOTO OOOPOTY TOJATKOBOTO
3aKOHO/IABCTBA CaMe TIOHSITTSI «XOJIJIMHT> Ta 3[iHCHEeHHs TJOOKOI MPaBoBOi po3-
POOKH 3a3HAYEHOTO OPraHi3aIliifHO-IOPUANYHOTO YTBOPEHHS IK Cy0’€KTa MMOaTKOBUX
IIPaBOBIIHOCUH Y KOHTEKCTI 0COOIMBOCTEN HAIIOHAIBHOI MTOJAaTKOBOI CUCTEMHU.

AKTyaJIbHICTh BUKJQJIEHOT TE€3W MiJAKPIMIIOETHCS MOMMUPEHOIO MTPAKTUKOIO
Y3TOJXKEHOI JIISIIbHOCTI MiIPUEMCTB, SIKI MAlOTh CIiJIbHI KOPIIOPATUBHO-IIPABOBI
3B’SI3KH, 10 BKa3y€ Ha MOTPeOy BUOKPeMJIEHHsS KBali(iKaIrliilHuX KpUTEPIiiB XOJI-
JIMHTOBMX TIPABOBIHOCHH. Y IIbOMY CEHCI IOPUINYHOI BU3HAYEHOCTI MOTPEOYIOTh
IIO/IATKOB1 BiZIHOCMHU, KOTPI BUHUKAIOTh Yepe3 BUKOPUCTAHHS XOJJAMHIOM YMOB
MOZIATKOBUX PEKMMIB, SIKi MaioTh NpedepeHIlii /id CTPYKTYP TaKoTO TUILY, MO
JIOBOJUTH HEOOXIZHICTh BUSHAYATH XOJIIMHIH K MOBHOIIHHI Cy0 €KTU IIOJATKOBUX
IIPABOBIJIHOCHUH i OXapaKTepu3yBaTH MOJATKOBUH CTATyC TAKOTO IJIATHUKA.

CkutaiHiCTh 3as1BJIEHOI TIPOOJIEMH TTIOJISITAE I Y TOMY, 10 XOJIMHT SIK 00’ €THAHHST
IPYIHU THAIPUEMCTB HE € TI0 CYTi CAaMOCTIHOIO IOPUINYHOI 0c06010, Mo3ask (ax-
TUYHOIO MTPaBOCYO’EKTHICTIO HAJJIEH] JIUIEe HOTO eJIeMEHTH, 30KpeMa XOJIHHTOBa
(KepiBHA) KOMIIaHis, KA peali3y€ y3TO/KeHY eKOHOMIUHY TMOJIITUKY Ta JA04ipHi
(3ajesxHi) MiIMPUEMCTBA XOJJIMHTIOBOI (MAaTepUHCHKOI) KOMIIAHII.

Sk 3asznauae M. I1. KyuepstBerko, mpaBoCy® €KTHICTD MJIATHUKA MOMATKIB SIK
cy0’eKTa TIOIATKOBUX TIPABOBIIHOCUH € CYKYITHUM TIOHSITTSIM, OCKIJIBKU PETi3y€ThCsT
yepe3 KOMILIEKC TPhOX OJIOKIB 1OJAaTKOBUX 000B’sI3KiB: 1) 000B’30K 3 BeAeHHS
MOIATKOBOTO 00Ky (cTaTh Ha 06K ab0 3apeecTpyBaTHCS B MOAATKOBOMY OpTaHi);
2) 060B’A30K 31 cIIaTH MOAATKIB Ta 360piB (CaMOCTIHHO i IPaBUIBHO 0OYKCIIOBATA
CYMU TOJIATKOBUX TIATeXKiB); 3) 000B’SI30K 3 MOAATKOBOI 3BITHOCTI (BecTH OyXxra-
TEPCHKUN 00JIIK i BHOCUTH BUTIPABJIEHHs y 3BiTHICTH) [16, c. 155].
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Mizk TUM, HaITIOHAIBHOMY TTOIATKOBOMY 3aKOHOJIABCTBY BiZioMa CKJajiHa TIPaBOBa
KOHCTPYKIIisl, SIKa J03BOJISIE IIOMICTUTH OCOOJUBOCTI XOJNAMHIY B MEXKI BITYM3HSHOIL
molaTkoBoi cuctemu. Bigmosiguo xo m. 152.4 ct. 152 TIK Ykpainu (B pemaxiiii Bif
31.12.2014 p.) nuaTHUK MOAATKY, SIKUH MaB y CBOEMY CKJaJli BiJIOKPEMJIEH] ITiIpo3-
JIJTN, pO3TAIOBaHI HA TEPUTOPIl 1HIIOI, HIYK TAaKUH TIJTATHUK TTOAATKY, TEPUTOPIaTbHOI
rpOMaji, MaB MPABO MPUUHATU PillleHHS 1O/0 CIJIATH KOHCOJIIJIOBAHOTO TMOJATKY
Ta CIUIAYyBaTH 110JIATOK 32 MiCIIE3HAXO/PKEHHIM TaKUX BiJIOKPEMJIEHUX IT11PO3/IiJIiB,
a TaKO’K 32 CBOIM MiCII€3HAXO/[PKEHHSIM, BU3HAYEHUN 3TiTHO 3 HOPMaMU ITbOTO PO3LITY
Ta 3MEHIIEHNI HAa CyMy TO/IaTKY, CIIJIAYEHOTO 3a MiCIle3HAXO/KEHHSIM BilOKpeMJie-
Hux migpo3zainis [17]. Yrim, 3akonom Ykpainu «Ilpo BHecenns smin no IlogaTko-
BOTO KOJIeKCY YKpaiHU Ta JeIKUX 3aKOHOJI[aBUMX aKTiB YKpaiHU 1010 TOJaTKOBOI
pedopmu» Bix 28.12.2014 p. Ne 71-VIII [18] posmin Tperiit «ITogatok Ha mpubyToKs>
OyJ10 BUKJIAZIEHO B HOBiil pefakiiii, 3 SIKoI, 30Kpema, 0yJI0 BUILy4eHO HOPMY CTOCOBHO
KOHCOJIIJJOBAHUX TIJIATHUKIB.

[Tpore B yMHHOMY 3aKOHO/IABCTBI TIO3HAUEHA TIPABOBA KOHCTPYKITiS TIPOIOBKIIA
CBO€ icHyBaHH# y Hakasi MinictepcrBa dinancis Ykpainu Big 27.06.2013 p. Ne 628
«IIpo saTBepmxkenns HarionaabHOro mosiokeHHst (cTaHAapTy) OyXraarepchbKoro
06utiky 2 «KoncosigoBana (inancosa 3BiTHicTb»» (nami — [onoxkennst, Ctangapr).
Tak, mpunucu 1. 2 IlosoxkenHs BKa3yioTh, mo HopMu CTaHIapTy 3aCTOCOBYIOTHCS
IPYIOI0 FOPUAMYHKUX OCi0, SIKa CKIAMAEThCS 3 MATEPUHCHKOTO (XOJJANHTOBOTO) Miji-
MPUEMCTBA Ta JOYIPHIX MiAMTPUEMCTB (KPIM IPyIU TiIITPUEMCTB, SIKi BiZIOBIZTHO /10
3aKOHO/IABCTBA CKJAJA0Th (PIHAHCOBY 3BITHICTh 32 MIKHAPOJHUMU CTaHJlapTaMu
(hiHaHCOBOI 3BiTHOCTI, 200 IPYIIN MIANPUEMCTB, ¥ SIKiil MaTepuHCchbKe (XOJIUHTOBE)
MiITPUEMCTBO CKJIIa€ (DIHAHCOBY 3BITHICTH 32 MisKHAPOJAHUMU CTaHAapTaMu (hiHaH-
coBoi 3BiTHOCTI) [19].

DaxkTUYHO XOJIUHTU — 1€ PI3HOBUJ KOHCOJIIIOBAHOTO TJIATHUKA TIOAATKY, SIKUI
3 MPABOBOI TOYKM 30PYy iCHYE B cHCTEMI OYXTaJTepchKoi 3BITHOCTI i € crieruivHor0
(opmoto MOBHOIIHHOTO TIATHUKA TToAaTKy. CJIifi 3ayBasKUTH, 10 XOJIJIUHT SIK KOH-
COJTIZIOBAHUH TIATHUK MaTHMe TI€BHI XapakTepHi 0COOIUBOCTI:

HO-TIepiiie, B KOHTEKCTI mopytieHoi npobaemu ciyiHoio € tesa M. I1. Kyue-
PSIBEHKa, IO caMe MPOoIeC KOHCOJIAIIl, IKUI 3MiHCHIOEThCS TIIIXOM 00’€IHaHHS
MOJIATKOBUX OOOB'SI3KIB JIEKIJIBKOX IJIATHUKIB TOAATKIB, TPU3BOANTD /[0 BU/IIJIEHHST
eanHoro cyb’ekra /i 1iijieil omogaTkyBants [16, ¢. 168];

MO-IpyTe, TO3UIIOHYBAHHS XOJJIMHTY K CBOEPI/IHOI (hopMU KOHCOJIAAIlii He
00yMOBJIIOE BUHUKHEHHSI HOBOTO Cy0’€KTa rocrogapioBaHHs, OCKIJIbKHU, K OYJI0
3a3HAYECHO, XOJIJIMHT HE € IOPUIUYHOI 0CO00I0 Y KIAaCUYHOMY PO3YMiHHI, mpoTe
caMe opraHiszalliifHa €/IHICTb Ta €eKOHOMIUHA 3aJIe3KHICTh JIOUiPHIX IiIIIPUEMCTB BiJl
XOJIZIMHTOBOI KOMIIaHii /I0O3BOJISIE PO3TJISAATH TaKy TOCIONAPCHKY CUCTEMY SIK €7IH-
HOTO TIJIATHUKA TO/IATKIB 3 METOI0 e(heKTUBHOTO ¥ TIPOITOPIIIHHOTO OTOJIaTKyBaHHS
3HAYHUX 00CSATIB (DiHAHCOBUX MOTOKIB;

MO-TPETE, TAKOMY TJIATHUKY TOJATKIB MPUTAMAaHHUHN CKJIATHUN (DaKTUUHUN
CKJIaJl TI0aTKOBOI MPaBoCy0 €KTHOCTI, sIKMiT TOTpedy€e HasgBHOCTI AEKiIbKOX IOpH-
MMIHUX (PaKTiB, 30KpeMa I0PUANIHOTO O(OPMIIEHHS XOJINHTOBUX 3B’SI3KiB Y MeKax
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Tpynu MiANPUEMCTB (YKJIaJeHHS JOTOBOPY, BHECEHHS BiJJOMOCTE /10 YCTAHOBYUX
JIOKYMEHTIB YYaCHUKIB XOJIJIMHTY, TIOBIJJIOMJIEHHS IeP>KaBHOTO PeecTpaTropa, Mpu-
WHATTS PillIeHHS PO BUKOPUCTAHHS KOHCOJIIZIOBAaHOI (hOPMU CIJIATH TTOAATKOBUX
IJTaTesKiB 3 000B’sI3KOBUM iH(OPMYyBaHHSIM (hiCKaJIbHUX OPraHiB TOMIO);

MO-4eTBEPTE, IS I[iJIeil OMOAATKYBAHHS TIPABOCYO €KTHICTDH XOJANHTIB MOTPedyeE
BU3HAHHS YYACHWKIB IPYIU MOB’SI3aHUMU 0COOaMU [IJIs IOPUANIHOTO OPOPMIIEHHS
BiIHOCUH <KOHTPOJIIO-MIAMOPSAIKYBAHHSA> B MeKaX XOJIIMHTOBOI CTPYKTypHU. Tox
3aiHTEPECOBaHICTh XOJIWHTIB Y BUKOPUCTAHHI TTOAATKOBOI KOHCOIAAIIT CIIPUATIME
PO3KPUTTIO KOPIOPATUBHUX 3B’A3KIB 1 CKOPOUEHHIO BUJIATKIB HA a/IMiHICTPYBaHH:
TAKOro pojly IJIaTHUKA MOJATKY ;

no-1r’sare, crenudika XoJJAMHTOBOI CUCTEMHU TIPUITYCKA€E OJIHOUACHE PEryJIIOBaHHS
iMmeparuBHoro (cruara, 00K Ta 3BiTHICTh) Ta JUCIIO3UTUBHOIO (iHilliaTUBHE IIPH-
WHATTS pillleHHs TIPO TepeXiji Ha KOHCOJIiIoBaHy (opMy OTOAaTKyBaHHS) METO/IIB,
110 JI03BOJISIE IHBECTOPAM OTPUMATHU TapaHTil CITIBIIpaIli 3 AeP:KaBoI0 i XapaKTepuay-
BaTH JIepKaBHY 3aiHTEPECOBAHICTh Y 3a/ly9eHHI KOIITIB IIJISXOM CTBOPEHHS 3PO3Y-
MLJIOTO Ta TPOTOPIITHOTO MEXaHi3My OTOJATKyBaHHS;

TO-III0CTE, TIO3UITIOHYBAHHSI XOJJUHTY SIK KOHCOJIIOBAHOTO CY0'€KTA TIOATKOBUX
MPABOBIZIHOCKH MMO3HAYAE TIPOOJIEMY TIOATKOBOI Bi/IMOBIIA/IBHOCTI TAKOTO YTBOPEHHSI.

TakuM YMHOM, 3aKOHOAaBYe OOPaMJIEHHSI XOJJAMHTOBUX yTBOPEHb B MeKax
MOIATKOBOTO 3aKOHOMABCTBA y (hOPMi KOHCOJIIZIOBAHOTO TIJIATHUKA TIOAATKY CJYTY-
BaTUMe TO3UTUBHUM YUHHUKOM TPy BUOOPI YKpaiHu SIK IOPUCAMKINI PO3MIlleHHS
KOHIIEHTPOBaHOTO (biHAaHCOBOTO KalliTasy, ajike CTPYHKa chcTeMa HOPM 1HCTUTYTY
KOHCOJIIIOBAHOTO IIaTHUKA 3abesmedyBaTuMe OajlaHC SIK NPUBATHUX IHTEPECiB
iHBecTopiB, Tak i MyOJiYHMUX IHTEPeCiB MOA0 CTabiIbHOCTI MOAATKOBUX HAIXOIKEHb
110 OIOMTKETY.

Bucnoexu. PesynsraTl 3/11iICHEHOTO JOCJIDKEHHS 3aCBIIUYIOTh aKTyalIbHICTh
pobJieMy BU3HAYEHHST MICI[s1 XOJIIMHTIB 3-1IOMiK MOBHONPAaBHUX Cy0’€KTIB ToAaT-
KOBHUX IPaBoOBifiHOCKHH. XOJIMHT Peasi3y€ BJIACHY IOJATKOBY MpPaBocyO €KTHICTD
IIJIIXOM BUKOPUCTAHHS 1HCTUTYTY KOHCOJijallii, AKUN BUMara€e JOTPUMAHHS CIie-
UbITHUX TIPABUJT BUKOHAHHST TOATKOBOTO 000B’SI3KY.

Baromicth mpobsemu cy0’'€KTHOT HAJIEKHOCTI XOJIMHTOBUX CTPYKTYp y cdepi
MOJIATKOBUX TIPAaBOBITHOCHH Oe3cIipHa, a 6araToacmeKTHICTh PaBOBOI MPUPOIN
XOJIIMHTOBOTO YTBOPEHHS aKTyasi3ye€ TO/IaJIbli HAYKOBI PO3BIJIKH.
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To the question about legal personality of holdings

The scientific article describes the legal problem of tax legal personality of holding companies. The
raised issue is actual because of fact that within the tax legislation there is no definition of the holding
as a taxpayer. In addition, the tax law is not acquainted with the legal structure that could reflect the
depth of legal relationships that hold the holding structure. Thus, it was concluded that the legal structure
of the holding as an entity did not receive proper inter-branch unification in the tax law. Meanwhile, the
author analyzed the essence and features of tax personality and concluded that the features of holding
structures may be reflected in the tax law of Ukraine. When author investigating legislation, the he points
out that the legal institution of the consolidated taxpayer is the legal structure that best reflects the legal
characteristics of the holding structures. The author argues that the legal institute of the consolidated
taxpayer will have a positive effect on the economy, as it will create a coherent and logical system of tax
legal norms. The author is convinced that the tax consolidation regime will optimally take into account the
interests of investors, since in this case, the holding companies and subsidiaries will be effectively involved
in the logically structured system of the consolidated tax payer. On the other hand, the legal institute of
the consolidated taxpayer will take into account state interests in the form of systematic filling of the state
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budget by taxation of significant financial capital. The author notes that despite the advantages of the
legal institution of the consolidated taxpayer, the indicated tax mechanism needs a notable improvement
and taking into consideration a number of peculiarities. The consolidated taxpayer is a complex legal fact
that requires harmonization of the simultaneous implementation of various conditions that should ensure
the legal existence of the consolidated taxpayer. In addition, the emergence of the consolidated taxpayer
raises the need for its legal registration. The author is convinced that the study of the possibility of
developing a legal institute of the consolidated taxpayer is the correct benchmark for the implementation
of European legislation in the national legal system.
Keywords: holding, parent company, related persons, tax personality, consolidated taxpayer.
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NMNObYAOBU CUCTEMU TTIPOTUAII SAOYNHAM TTIPOTU
NMPABOCYAAA, LLO BUNHAIOTLCA CYAAIAIMU

30iticneno 0ocuioncenis W0PUOUKO-NCUXOI0ZIUHUX Nepedymos nodyo0osu cucmemu npomudii 310uu-
nam npomu npasocydos. Taxuil nioxio 0036oase e MinbKu ehexmueno poscrioyeamu 3M0UUHYU NPOMU
npasocyoos ma npasuIvHo KeariQpikyeamu euuneni cycniiono nebesneuni Oianus, aie i Hetumpanisy-
samu abo MiHIMI3YEAMU MONCIUBOCTE GUUHEHH 3A3HAUCHUX 310uunie. ToMy euUEUeHHs eMOUiN020 cmaiy
Ma CKAAOHUX BOJbOBUX AKMIB YUACHUKIE CYOOUUHCMEa Oyio HeoOXiOnuM O uinet uiei nyorixauyii.

KirouoBi ciroBa: 37109MHI POTH TIPABOCY/IST; MTPOTH/IIST 3JI0YMHAM TIPOTH TIPABOCY/I/IST; EMOIIisT;
eMOIIITHIH cTaH; MOTHUB; MOTHBAILiSl; YY4aCHUK Cy/IOYMHCTBA.

Hlenumvxo M. B., xananaat OpUINYECKUX HAyK, CTApPIINIl HAYYHBIH COTPYAHWK, TOKTOPAHT
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IOpuaMKo-ICHX0M0THYECKHE TPEANOCHLIKA TIOCTPOECHHSI CHCTEMBI NPOTHBOAEHCTBHS MPECTY-
IVICHUSAM MPOTUB HpaBOCyI[I/Iﬂ, COBEpIIAEeMbIX Cy[[])}IMI/I

Hcenedyromes 10puouxo-ncuxonozuieckue npeonocuiiki noCMpoeHus CUCIEMbL NPOMUE00etiCIEUs.
npecmynienusm npomus npasocyous. Taxoi nodxod noseoisem me moivko spHexmusro pacciedosamn
npecmynienus npomus npasocyous U NPAGUILHO KeAIUDUUUPOSATH> COBePUeHIHbIe 00UeCmEeNnHo Onac-
Hole 0esnus, 1o U HEUMPALU308AMYb UTU MUNUMUSUPOBATL BO3MONICHOCTIU COBEPULCHIUS. MAKUX NPECTNY-
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naenuil. Tloosmomy ucciedosanus SMOYUOHAILHOZO COCTOSHUS U CLOICHLIX BOIEBLIX AKMOE YUACTNHUKOS
cydonpouseodcmea 6vLi0 1eobx00uMbIM 05 Ueaeti SMOLl NYOIUKAUUL.

KiroueBbie cioBa: mpecTyIieHust IPOTUB MPaBOCY IV, TPOTUBOAEHCTBIE MPECTYIICHUSIM TPOTHB
[PABOCY/IHsT; IMOIKST; IMOI[MOHAIBHOE COCTOSTHIE; MOTHB; MOTUBAIHST; YYACTHUK CYIOTPOU3BOJICTRA.

Ilocmanoexa npooaemu i axmyanvricmo memu. Ha xapakTepucTuky moBe-
JIHKYW yJyaCHUKA CY/JOYMHCTBA (TTPOBA/KEHHS ), SIKUW BUMHWB 3JI0YMH TTPOTU TIPABO-
CY/UIs, iCTOTHO BILUIMBAE Te, SIKMM YMHOM BiH BHKOPHCTAB CBOI mpaBa Ta 060B’SI3KH
B I[bOMY KOHKPETHOMY ITPOBA/IKEHHI. YYaCHUK CY/IOYMHCTBA (ITPOBA/KEHHS ) MOXKe
JISITA TIACUBHO, 1HEPTHO (He BUKOPUCTOBYIOUM CBOI TpaBa Ta 060B’s13KK ab60 BUKO-
PHCTOBYIOYN iX B MiHIMAJILHOMY HeOOXiZHOMY 00Cs131), akTHBHO (Y MesKax foTo mpaB
Ta 060B’13KiB) 200 TiIePaKTUBHO (3JIOBKUBAOYHM CBOIMHU ITpaBaMu Ta 000B’sI3KaM ).
[TacuBHa noBe/liHKA y4acHMKA CYZIOYMHCTBA MOXKe CBI[UYMTH IIPO BUMHEHHS OKpe-
MUX 3JI04MHIB TIPOTU TIPABOCY/I — HEHaJJaHHSA CBO€vacHO 3axucHuka (ct. 374 KK
Vkpainn); HeBKUTTS 3aX0[iB Oesneku 1mog0 oci6, B3grux mig 3axuct (cr. 380 KK
Ykpainn); HeBUKOHaHHA cy/oBoro pimenHsa (cT. 382 KK Ykpainu) tomo. lnep-
aKTUBHA IIOBE/[IHKA YYaCHUKA CY/JOYMHCTBA TaKOXX MOK€ CBITYUTHU PO BUMHEHHS
OKPEMUX 3JI0YUHIB MPOTU MPABOCYAJS — 3aBi/IOMO HE3aKOHHI 3aTPUMaHHS, TPUBIJI,
noMarHiit apemt abo Tpumanus mix Baproio (cr. 371 KK Ykpainu), nputsarHeHHs
3aBiZIOMO HEBUHHOTO /10 KpUMiHaIbHOI BifnosifamabHOCTi (cT. 372 KK Ykpainn), npu-
MyTIyBaHHs aBaTu rokaszanss (ct. 373 KK Ykpainn), mopyiieHHs rnpaBa Ha 3aXUCT
(ct. 374 KK Yxpainu), moctaHOBIEHHS cy/yieio (CYy/ISIMI ) 3aBiZIOMO HETTPABOCYIHOTO
BUPOKY, pitienHs1, yxsasiu a6o nmoctanosu (ct. 375 KK Yipaiuu) Ta iH.

3JI0YMHU TIPOTU MPABOCY/SI MOKYTh OyTU BUMHEHI YYAHUKOM CYJIOYMHCTBA
(TTpoBaKEHHST) Yepe3 BUKOPUCTAHHS Oro mpas Ta 000B’si3KiB abo 6e3 Takoro.
Y okpemux Bunazkax B KK Ykpainu BcTaHOBJIEHA KPUMIHATbHA BiJ[ITOBI/IAJIbHICTH
ocobwu, sIKa He € YYaCHUKOM CyMOYMHCTBA (IIPOBA/KEHHS), ajle BYMHUJIA 3JT0UNH
npoTtu mpaBocyaid. /lo Takux 3JI0YMHIB HacamIilepe]] HajeXaTh Ti, 10 OB’ sI3aHi
3 MPOSTBOM TaKOI0 0COOOI0 arpeCUBHOCTI, JKOPCTOKOCTI, HACUJIBCTBA 1 MAalOTh HAa METi
3aBJlaHHS IIKO/JU KUTTIO, 3/[0POB’I0, BJACHOCTI YYaCHUKIB CY/JOUMHCTBA: 110IPo3a
ab0 HaCWJIbCTBO MO0 CY/JII, HAPOAHOIo 3acigaress yu npucsxkuoro (cr. 377 KK
Ykpainn), ymMucHe 3HUIIEHHsS ab0 MOINKOKEHHST MaiiHa Cy/I/i, HapOJHOTO 3aciza-
tesst un ipucskHoro (cr. 378 KK Ykpainm), mocsaranusg Ha )KUTTS Cy/Ti, HAPOJHOTO
3acijiaTesist UM MPUCSIKHOTO Y 3B'S3KY 3 1X JISJIBHICTIO, OB’ SI3aHOIO0 31 3/1IHICHEHHIM
npasocyand (ct. 379 KK Ykpainn).

O6panus criocoOy BUNHEHHS 3JI0YHHY TIPOTH MTPABOCY//ISA TAKOK XapaKTePU3ye
0c00y 3104MHIIA. Y PETPOCIIEKTUBHOMY ILIaHI BiJHOBJIEHHS IIOAIl 3JI0YMHY BasK-
JINBO BCTAHOBUTH, SIKMM YMHOM OYJIO IOCSTHYTO 3JIOYMHHOTO Pe3yJibraTy. Bi mboro
3aJIe’KUTh BUSIBJIEHHST OCOOM, SIKa MOTJIa BANHUTU TaKUH 3/109nH. MOXKHA BUMIJIATH
Taki TUIM BUHYBATUX OCI0 (3JIOUMHINIB) 3aJ€KHO Bijl CIIOCOOY BUMHEHHS 3JIOUMHY:
HACUJIBHUIIBKUH (TTOB’SI3aHI 13 TOCATAHHAM Ha SKUTTS 1 37I0POB’ST); IMaxpalChKuii
(moB’st3aHi 13 3acTocyBaHHSIM 00MaHy); iHGOpMaTHBHIIA (TTOB’I3aHUI i3 BIIMBOM Ha
cy6’ekra abo indopmartiiiHi cucremu). 3a YMOBHU 3aCTOCYBaHHSI IIbOTO KPUTEPIIO KJla-
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cudikallii 3JI0YMHITB, SIKi BUMHSATIOTH 3JI0YMHU TTPOTH TIPABOCY/I/IS, Ha TN BUSBJIS-
€TBCSI Te, SIKOIO I[IHOI0 YYACHUK CYZI0YMHCTBA OKA€E OCSITTH 3MT0YNHHOTO PE3YJIBTATY
mpoTu ab0 3aMiCTh 3/IIICHEHHS TPABOCY/IsT B KOHKPETHOMY MTPOBa/KeHHi. Baskiu-
BUM JiJIsT TOOY/IOBU CUCTEMHU TIPOTHU/IIT 3/I0YMHAM ITPOTH TIPABOCYI/IST CTAE HE TIIbKH
obpanuii crnocib AOCATHEHHST 3JIOYMHHOTO PE3YJIBTATY, ajie i Te, SIK TPOXOANB TaKHil
CKJIQ[IHUI BOJIbOBMII aKT, sIKi CHOHYKAHHS BUSBUJIMCS BUPIMIAJbHUME Y GOPOTHOI
MOTHBIB Ta SKUMH e€MOIIISIMA CYIIPOBOJIXKYBAJIOCS PUAHATTS PillleHHS 1 JOCATHEHHST
MeTH BUHYBATO 000010,

Ananiz ocmannix docaioxncens. 11pobiaemy MpoTHIIl 3/I09MHAM TIPOTHU TIPABO-
Cy/iId BUBYAJIN Pi3HI (axiBIli K B Taqy3i KPUMIHAJIBHOTO TIPaBa, Tak i iHITUX OPU-
miuanx Hayk: M. 1. Baskanos (M. 1. Bazhanov), C. O. Kamxkenko (S. O. Knizhenko),
C. C. Mipomanyenko (S. S. Miroshnichenko), B. 1. Tiottorin (V. I. Tiutiuhin) Ta in.
OpmHak BOHM JOCJIKYBAIN TiIBKKA KPUMIHATBHO-TIPABOBI 1 KPUMIHATICTUYHI TTPO-
6JIeME TPOTHU/IT 3I0YMHAM TIPOTH MPABOCYIsA. TOMY HOBUM HAIIPSIMOM € BUSIBJICHHS
Ta PO3IJISA] IOPUAMKO-TICUXOJOTIYHUX TlepeZiyMoB (pOPMYyBaHHSI CUCTEMU TTPOTH/II]
3JI04MHaM IIPOTU IIPABOCY IS

Memoto cmammi € 1OCTIKEHHST I0PUMKO-TICUXOJOTIYHUX MePEyMOB TO0Y-
JIOBA CUCTEMM IPOTU/IIT 3JI0uMHaAM NPoTH npaBocyst. Ha Haiy nymKy, 11e 103Bo-
JINTD He TiIbKU e(heKTUBHO PO3CJIAYBATH 3JIOYMHU TIPOTU TTPABOCYIS Ta TTPABUIBHO
KBasTi(iKyBaTH BUMHEH] CYCIiJIbHO HeGe3MmeuHi MistHHs, aje i HelTpasmidyBaru abo
MiHIMI3yBaTH MOKJUBOCTI BUMHEHHS BKAa3aHOTO POy 3J04MHIB. BBaxkaemo, 1o
BUBYEHHS eMOI[IIIHOTO CTaHy Ta BUMHEHHS BOJIbOBUX aKTiB YYACHUKIB Cy/IOUMHCTBA
MOJKe /I03BOJINTU JIOCSTTH HAa3BAaHOI METH.

Buxnao ocnosnozo mamepiany. Yci yuaCHUKY CyJOUYMHCTBA, sIKi OEPyTh y4acTh
y CIpaBi, IeMOHCTPYIOTh MeBHI eMOoTIlii y 3B’s3Ky 3 IIUM. EMOTIii TaKoX MOXYTb
nepekuBaTh i ocobu, siki 3allikaBjieHi y BUPIIIeHH] cripaBi ab0 € CTOPOHHIME CI10-
crepiradamu. Taki emortii MOKyTh OyTH TIOB’sI3aHi 3 KOHKPETHOIO CHTYAIl€T0, 110
BUPIIIYETHCST Yepe3 ¢y, b0 acoIlialiero, BUKJIMKAHOIO CYIOBUMHU TpoIeypamu, abo
iX MPOSIBOM JI0 1HIIOTO yYacHUKA CY/JOUMHCTBA HABITh HE Y 3B’S3KY i3 TPOBAJIIKEH-
HaM. EMortii MoskyTh GpaTi Bepx Mij yac MPUUHATTS pillieHb ab0 CYMPOBOKYBATH
yJaCHWKA Y BUSBJIEHHI MOTHUBIB.

BizmomMum pocmiiHIKOM MOTHBY OB TIie 1. Benram (I. Bentam). Came BiH 3Bep-
HYB yBary Ha Te, 1[0 MOTUBM OyBaiOTh: 1) BHYTPIIIHIA — BHYTPIITHE CHPUAHSTTS
SIKOI-HeOY b 1HMBIyaIbHOI YaCTKU 3a/I0BOJIEHHST 00 CTPaKIaHHs, OYiKyBaHHS SKHUX
MOKe CIIOHYKaTH Bac 0 Ti€l Y iHIIOI Ail, K, HAIIPUKJ/IA/, 3aJ0BOJIEHHS Bif HaOyTTs
MEBHOT CyMU TPOIIIEH, CTPasKAAHHST BiJi MOTPeOU 3pOOUTH 3YCUJLIS 3 TEBHOTO TIPH-
BOJLY; 2) 30BHIIIHII — 30BHIIIHS MO/IisI, Pe3yJIbTaT SIKOI MOsKe TIPUHECTH 33/I0BOJICHHS
YU CTPaKIaHHsI, HATIPUKJIAA, BUXi/l JJOTEPETHOTO OiJieTy, 3a SIKMM BH CTA€Te BOJIO-
JIBIIEM Tpoiieit, abo TToJKeka B IOMi, /ie BU JKMBETe, BUMAra€ Bac 3aJUIIUTH HOTO
[1, c. 57]. Takuit nogin M. Benrama (I. Bentam) MoTuBy Ha poan (BHAM) HAM BBa-
JKAETHCA BAKJIUBUM JIJIT METU HAIIOTO JOCJIPKEHHS, OCKLIBKY CUTYAIlisl 3/IICHEHHS
MPABOCY//IST POOUTD MOKJIMBUM MOCSTAHHS HA HOTO 3/[IHCHEHHS 3 30BHIITHHOTO OOKY
i CIIOHyKa€ yYaCHUKIB Cy/JOYMHCTBA Ta 1HIMTNX 3aIliKaBJEHUX OCi0 BUMHSATH 3TOUNHH
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[POTHU MPaBOCY/ st TAKUM YMHOM, 0c00a, SIKa BUUHSIE 3JIOUYMH MIPOTU TIPABOCY LIS,
KEPYETHCS caMe 30BHINTHIM MOTUBOM — CHUTYAIII€I0 3/IICHEHHS TTPAaBOCY/I/IS.

Hopinsoun minxix M. Berrama (1. Bentam) moxo po3risay 30BHIITHBOTO
MOTHBY (Y T. 4. IIIOZI0 BYNHEHHS 3JIO0YMHIB TIPOTU TIPABOCY/I/IS ), BAPTO BKa3aTH, 1110
KUJIBKICTh CYCIT/IbHO Hebe3meuHnx AistHb, BkatodeHux 10 XVIII pospiny KK Vkpa-
1HU, CJIiJl PO3MIUPUTH 32 PAXyHOK BKJIIOUEHHS MOCATaHb Ha MOCaJI0BIiB Butoi paan
npaBocynd Ta Bumoi kBamidikariiinoi koMicii cyaniB Ykpainu, [osoBu um cymui
Koncrurymiitnoro Cyny Ykpainu abo Bepxosroro Cyxy Yipainu, abo BUIIHMX CIie-
iasrizoBanux cyziB Ykpainu, [enepanbroro mpokypopa (crarrti 112, 344, 346, 351-2
KK VYkpaiuu), mpeicTaBHUKIB CTOPOHU OOBHHYBaueHHSs, TPAI[iBHUKIB Jep/KaBHOI
BUKOHABYOI CJy:KOM, IpUBaTHUX BUKOHaBIIB (crarti 343, 345, 347, 348, 349 KK
Vkpainn). Tak camMo po3aMexRyBaHHsS MOTPEOYIOTh CYCHiJbHO HeGe3NedHi aisTHHS,
MOB’SI3aHi 3 HAIAHHAM,/OTPUMAHHAM HEITPaBOMiPHOI BUTO/I YYACHUKOM Cy/TOYMHCTBA
(mpoBakennst). Ha Harry aymKy, 1ie pO3MeKyBaHHS Ma€ OyTH 3MiHICHEHO MIISIXOM
BKJIIOYEHHST MOTHBIB TaKOi AiSTTBHOCTI SIK OOTSKYIOUMX 0OCTABUH YINHEHUX 3JI0UMHIB
IIPOTH TIPABOCY LS.

JI. V. Herpaskuupkuit (L. I. Petrazhytskyi) naronourysas, mo B rncuxosorii
icHYIOTB pi3Hi Teopii BOJI, 1110 IEMOHCTPYIOTH Pi3HUiT BILIUB Ha 0co0y: 1) MOTHB BoJIi
MOJISITA€ B Ii3HAHHI, B [1iI3HABAJIbHUX IMepeKUBaHHAX (I1i3HABAJIbHA, IHTEJIEKTyalbHa
Teopis MOTHUBAIIi); 2) BOHU TOJATAOTHh B MOYYTTAX (TIOYYTTEBA TeOPis); 3) BOHU
MOJISATAI0Th YaCTKOBO B MM3HABAJIBHIX, YACTKOBO B MOYYTTEBUX MEPEKUBAHHAX, a00
B iX KOMOiHamisx (eKJIeKTHYHa, 3Milrata Teopist) [2, ¢. 164]. Cyqo4nHCTBO B 1iJIOMY
XapaKTepU3y€eETbCS PETPOCIEKTUBHUM Ii3HABAJIBHUM IIPOIECOM, B SKOMY HOTO
YYaCHUKU BUABJSAIOTH MEBHI €MOIIil 4epe3 MeTy JNOCATHEHHS I1iJiell, 3yMOBJIEHUX iX
crarycoM, abo iHIINX, He [OB’A3aHKX 31 3AIHCHEHHSIM IIPABOCYII.

3a M. 1. €EnikeeBuM, eMortii — 11e Mexaniam 6e3rmocepeiboi, IMITyIbCHBHOI Pery-
JIATIT TIOBEIIHKY, 3aCHOBaHMIA Ha 6e3110CepeIHbO-TTOYYTTEBIHN OIIHII JKUTTEBUX SIBHII]
ta curyaitiii [3, c. 153]. B. O. Konosasnosa (V. O. Konovalova) ta B. 10. IlTeniThko
(V. Yu. Shepitko) yrouHtooTs 11eii mijixij, BKa3yioun Ha TPH KJIACH €MOIIiil — HacTpoi
(cTifiki mepeXUBaHHS eMOIlii), adekTu (MepeXxuBaHH, 10 BUPIZHAIOTHCS Pi3KO
BUPAKEHOIO IHTEHCUBHICTIO 1 BiZIHOCHOIO KOPOTKOYACHICTIO) Ta MOUYTTsI (MOPAJIbHI —
MOYyTTsT 0O60B’SI3KY, APYsKOH, JTIOACHKOI TiIHOCTI; IHTEJIEKTYAIbHI — TIOYYTTS 3/[0TA/KH,
YIEBHEHOCTI, CYMHiBY, IIOJIUBY; €CTETUYHI — BUKJIUKaHI KPacolo YK IOTBOPHICTIO
sBuII Y 06’eKTiB) [4, c. 7T1-72].

Cutyailist BUpIIIEHHS CIIOPY MOB’s3aHA 13 BiIHOBJIEHHSAM TeBHOI 1ozl ((akTty
abo0 3JI04MHY) Ta MpaBa, KOH(IIIKTHICTIO CTOPIH Y CIIPaBi, IX 3MaraHHAM, OIIHUTH SIKe
3Ti/IHO 3 I0BOZIaMU Ma€ came cyzisl. ToMy cyzijisi, CTOPOHM CyZI0BOTO TIpOIiecy, iHIi
YYACHUKHU CYJIOYMHCTBA (MTPOBAKEHHA ) 3HAXO/SATHC 1M1/l BIUIMBOM Pi3HUX €MOITili-
HUX CTaHIB — CTpPeCy, CTpaxy, skaxy, (hpycTpaitii, 3J10CTi, PajloCTi, 3aIliKaBJIEHOCTI Ta
6araTbOX 1HIINX.

Cawme Big Takoro mpodeciiiHOTO yJyacHUKA Cy[IOUMHCTBA, SIK CYAS, 3aJeKUTh
OPUIHATTST octatoyHoro pimenns y cnpasi. A ocb A. @. Koni (A. F Koni) nasu-
Ba€ Cy//II0 IEHTPOM TSDKIHHS OpraHisaiiii KpuMiHaJbHOTO TpaBocymis [5, c¢. 29].

ISSN 2414-990X. Problems of legality. 2018. Issue 141 169



KPUMIHAJIbHE ITPABO TA KPYUMIHOJIOTIIA

Cymis € ocobolo, sika Bejie CyI0BUIl TIPOIIeC, 3/[aTHa HUM KepyBaTu, KOHTPOJIIOBATH,
TOOTO MCUXOJIOTIYHO BIUIMBATH Ha IHIIUX YYACHUKIB — CBOIM CyBOPUM ab0 H06pUM
BUTJISIIOM, HAasSIBHICTIO aTPUOYTIB CY/IIBCHKOI Ta JePKaBHOT BJIAIW; i ABUIIEHIM ab0
TUXUM TOJIOCOM, BiZIBO/ISTYY 3aIUTAHHST; TIPUIMAIOUH PIIIEHHSI Y CIIPaBi B IiJToMy 200
3a KJIOMOTaHHSIMU.

AxTuBHA ab0 TacMBHA POJIb CYJII 3ajiesKajla iCTOPUYHO Bijl CTaTyCy CYAY, CTy-
MeHs He3aJeXHOCTI Cy/y Ta Cy/Jii, a TaKoK (opMu Tpollecy — iHKBI3HIIHHOTO,
3MarajbHOTO Y¥ 3MilaHoro. Pa3oM 3 MM MOCTaHOBJIEHE CY/JICI0 CY/IOBE PillleHHS
OI[IHIOBAJIOCST CTOPOHAMU Ta 3alliKaBJIEHUMI 0COOaMU 3 TOUYKH 30py HOTO 3aKOHHO-
CTi Ta CIPaBEJTUBOCTI B KOHKpeTHIN cutyartii. He3rosa 3 mum cy1oBUM pillieHHIM
JI03BOJISIE BKA3aTH CTOPOHI HA HOTro MOKJWBY IOMUJIKOBICTH Yepe3 OCKap:KeHHs
B amnejsLiiiHiil / KacalliiHiil iHcTaHI[ii ab0 HEIpPaBOCYIHICTh Yepe3 iHiIiloBaHHs
pPO3CTiyBaHHS YMUCHOI TIOBEIHKUA CYJIJII.

B. JI. Bacunwes (V. L. Vasiliev) dopmyirioe taki ocHOBHI cTopoHu mpodecio-
rpamMu Cy/UIi: COIiabHy, PEKOHCTPYKTUBHY, KOMYHIKaTUBHY, OpPraHisaliify Ta 1ocBij-
ayBasbHy [6, c. 237]. B. I. Tonuapenko (V. H. Honcharenko), Haparoun ncuxosoriuny
XapaKTEePUCTUKY CY/UI, BUBHAYAE SKOCTI, IKUMM Ma€ BOJIOAITH cyais: 1) Bucoke
TIOYYTTA BIJIMOBIZATBHOCTI 32 CBOIO JiAJIbHICTD, 3arOCTPEHE MOYYTTS CIIPaBE/IJINBO-
cTi; 2) HagBHICTH TOKJIMKAHHS 10 Ii€l po6oTH; 3) BUCOKA KOMYHIKATUBHICTD 1 TaKT;
4) pO3BHHYTE MOYYTTS TOPAOCTi; 5) BMIHHS YHUKATH 30BHINIHIX eheKTiB; 6) cTpu-
MaHa IPOMa/STHChKa eMOIiIHICT; 7) opraHizaTopchki 3116HOCTI; 8) aKTUBHICTD
y crisikyBaHHi; 9) rpaHnyHa KoHIleHTpalist yBary; 10) mobpa mpodeciiiia maM’siTh
[7, c. 87-94]. B. 1O. Ilenitbko (V. Yu. Shepitko) yepes pocimimzkeH s MCUXOI0TTYHOT
CTOPOHU [ISLTBHOCTI CY/UTi BUOKPEMJIIOE TPOdheCciiiHO HEeOOXi IHI TICHXivHI BJIACTUBOCTI:
TBOpYE MUCJIEHHS, KOMYHIKaOeJIbHICTh, BOJIbOBI SIKOCTI, OpPraHizaTropchki 31i0HOCTI,
3/IATHICTD ITPOTUCTOSITH HETAaTUBHUM eMollisiM [8, c. 43]. Ha Hamry mymMKy, HassBHICTD
yCixX 1uX sikocTeil abo BifcyTHICTH X04a 6 OHI€l 3 HUX He CBIUUTD PO TIPodeciitHy
npugaTHicTh abo HenpumarHicTh cymti. OpHavye BUSBIEHHS BiZICYTHOCTI MEBHUX
SKOCTel y KaHAM/aTa Ha 11ocay cyaai abo y ¢yl MoKe CBIYUTH IIPO Te, M0 TaKa
ocoba He Moxe obiliMatu Taky BUCOKY mocany. 1o crocyerbest cyii, SsKuil BUMHSIE
3JI0YUH MPOTH MTPABOCY/IS, TO OYEBU/IHO, IO MEBHUX SIKOCTEH y TAKOTO CY/JIi HEMae
a0 X BOHU JIOMIHYIOTh HACTLJIBKH, 10 OTPUMYIOTh HETATHBHUN TIPOSIB ¥ (hOpMi BUH-
HEHH$ 3JI0YMHY IIPOTHU [1PABOCY/IIS.

Y 3B’43Ky 3 JOCJI/KEHHIM TTOMUJIKOBUX [l T/ Yac 3/[IHCHEHHST TTPaBOCY IS
3. Opeiix (S. Freid) 3BepHyBCst TaKOK 10 aHATI3y Mcuxoiorii cyaai. Bin HaBoauTh
NPUKJIAJ, B IKOMY — SIKIIO OOBMHYBaueHWiT BUSHAE CBOIO BUHY — CY/UIST BipUTb HOMY;
ajie SIKI0 0OBUHYBAYEHWIT 3arIepeuye CBOIO BUHY, CYIUIS He BipUTD Homy. SKimo 6ymro
6 inakiie, akienrye Hamnry yary 3. @peiin (S. Freid), — To He 6ysi0 6 nmpaBocy s,
11 BU BU3HAETE 1[I0 CUCTEMY, He JMBJSYNCH HA HAdBHI B Hill Hemomiku [9, c. 24].
A. @. Koni (A. E Koni) cBoro uacy migiifinoB 0 sSKOCTi 3/iliCHEHHS TTPaBOCYI/IsI
3 iHI0ro GOKY i BUBIB (hOPMY.IY, 110 € 3aMOPYKOI0 TIPaBUIbHOCTI BUPOKY — «la Cour
rend des arrets et pas des services» (Cy MOCTaHOBJISIE BUPOK, ajie He HAJIAE MOCITYT)

[5, . 36].

170 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2018. Bun. 141



LWenimeko M. P. [Opuduko-ncuxosnozidHi nepedymosu noby0osu cucmemu npomudii 3104UHAM NPOMu ...

I. ne Tapx (H. Tard) rakosx BucmoBmoerbest oaioro 1o 3. Mpeiiza (S. Freid)
i 3anuTye: «AKuii Ha JaHWUI MOMEHT CTYIiHb YIIEBHEHOCTI CY/JIi B BUHYBATOCTI
obBunyBauyBanoro?» [10, c. 292]. IIpogoskyioun cBoi posmymu, I. ge Tapa ykasye
Ha Te 0coOJIMBe MCUXOJIOTIUHE MiCIle CY/UI, SIKe PUMYIIYE WOTO BIIEBHIOBATHCS
i MaT CTyMmiHb BIEBHEHOCTI, BiJl SIKOTO 3aJIEKUTh Mipa OOBUHYBAaYeHHs JOAENH —
Bijl HYJIsI 0 HECKIHYEHHOCTI, Bijl MIPOCTOI MiI03PU IO OYEBUIHOCTI, BijJl CYMHIBY /10
BriesHenocti [10, c. 294]. Ha namy aymky, takuii niaxig I ge Tapaa kopesoerbes
i3 IPOXOJIZKEHHSM CY/IJICI0 [IPU TIOCTAHOBJIEHHI CY/I0OBOTIO PillleHHs eTalliB CKJIa/HOTO
BOJIbOBOTO akTyl. OcobJMBUI BIJIMB HA CYAII0 TIpU «6OPOTHGI» MOTHBIB TEpej
npuitHATTSAM pinnenHs. . e Tapa Harosoinye, 1110 yepe3 BHYTPIlTHI BaraHHS PO3yM
CYJI/Ii BTOMJIIOETHCST; TOJI BTPYYAETHCA Jlid BOJIi; BTOMA 3MEHNIYE HOro yBary i TyT
Hacrae Ki"elb. HallmmpocepAHIMI y CBITI Cy//isi B MOMEHT, KOJIU BiH IOCTAHOB-
JISIE BUPOK, BBAJKAE, 1[0 CIIPaBa CTaJA /sl HbOTO 3PO3YMLJIIIIa, HiK OYJI0 32 CEKYHLY
nepe;i 1M, — OJIHAK CTAJiCTh 11i€i BHYTPIIIHBOI PIBHOBATY 3aJIE3KUTh BiJl [{y’Ke PI3HUX
cryneniB nepekonanus [10, c. 295].

Ha npukiazi, nasegenomy I. me Tapmom (H. Tard), cTae 3posymismmM, 1o cyaose
PIllIeHHs, 1110 TOCTAHOBJIIOETHCS CY/I/Iet0, YaCTO TPUNUMAETHCSI He TiJIbKK Ha MiJICTaBi
ob6izHaHoCTI cyi B 1ioMmy abo y KoHKpeTHiil cripasi. Cyist 3a CBOIM TIpoIecyalib-
HUM CTaTyCcOM TiepeOyBa€ B CUTYyallii HeOOXiTHOCTI IPUIAHSTTS PillleHb y CIIpaBi, 110
MOB’SI3YETHCS 3 MPOXOKEHHSIM €eTalliB CKJIQJHOTO BOJIBOBOTO aKTy. B iseasbHOMY
CyZI0BOMY TIpolieci «60poThba» MOTHBIB 3aJIEKUTh Bijl TOTO, sIKi €MOIIlii Ta TOYyTTSI
BUKJINKAIOTHCS CYZIOBUM TIPOIIECOM, IO MPOSIBJASIOTHCS B (pOpMi MOTHUBIB fii. Biyu-
HuMu € cioBa [ Amraddenbypra, 1o KOKHUIT BYNHOK € KiHIIEBUI pe3yibrat, 00y-
MOBJIEHU JIi€I0 HU3KW MOTUBIB Ha eBHUM xapakrep [11, c. 191]. Tox BusBIeHH:S
TaKUX MOTHUBIB y Cy/Jli Ta iHIIMX YYACHUKIB CY/[IOUMHCTBA IPU BUMHEHHI 3JI0YMHY
MPOTH MPABOCY/UIS HAIACTh MOKJINBICTD HE TiJIbKU OXapaKTepu3yBaTu cy0’exTa 3J10-
4KHY, ajie i MiHIMI3yBaTH caMy MOSKJIMBICTH MOCSATaHHS Ha 1eil 06 €KT.

Emouii cyaui, mos’s3aHi i3 cyZoBUM IIPOLECOM, MOXKYTh mepebyayBaTucs
B MOTHBHU TOBEIHKH: MTOMCTa MiI03pI0OBaHOMY (0OBHHYBaYeHOMY, MiJICYTHOMY) 3a
BUMHEHE CYCIJIbHO HeGe3euHe MisTHHS; TPE3UPCTBO 10 TiI03pIoBaHOTO (0OBUHYBa-
YeHOTro, TiICYJHOTO); TIOMCTa CTOPOHi y cIipaBi ab0 BUSIBJIEHHSI MIPE3UPCTBA 10 HET
yepes BIUHECEHE Cy/I0BE PIillleHHSsT; TIPOsIB cuMIaTii abo Kajro 0 moTepiijaoro (iioro
poanyiB) abo migo3poBaHoro (0OBMHYBAYEHOTO, Mi/ICYTHOTO); MPOSIBY aTBTPYi3My /10
YCiX CTOPIH CIIPaBW; OTPUMAHHS HEIIPABOMIPHOI BUTO/IU Bijl CTOPOHU MPOBAJIKEHHS,
Bijl 3aiikaBieHoi ocobu abo BijA pe3ysbrariB cynoBOTO mpoiiecy tomo. E. Meppi
BKa3ye, 110 HacamIiiepe/ HeoOXiTHO 3'sICyBaTH, YU TIPABOMIPHI 1li MOTUBHU, Y1 BOHU €
MPOTUTIPABHUMU, TPOMA/ICBKI BOHM UM aHTUTPOMa/IchKi? [12, c. 467]. Illomo MmoTHBIB

! Cxmmagauii BoaboBui akT, 3a pocaimkenasm B. O. Konosamosoi Ta B. 10. Ilemitbka, mpoxoanThb
Kizbka eTamis: 1) crionykanHs 10 3/iliCHEHHS BOJILOBOTO aKTy; 2) yABJIEHHS MeTu Jii; 3) ysABJICHHS
3ac00iB, HEOOXITHUX /IS JOCATHEHHS HaMi4eHOI MeTH; 4) Hamip 3MIHCHUTY TIEBHY [if0; 5) pillleHHs
BUKOHATHU MEBHY /1i0; 6) BOJIbOBE 3yCUILIs, MOB's3aHe 3 «60poTh00I» MOTHBIB, TOOTO MPOTHOOP-
CTBOM OCOOMCTHX TIO3MILIE JIOMMHY; 7) TIPUAHATTS pilleHHsT; 8) BUKOHAHHS il 1 il moTouHe Kopery-
Banns [4, c. 68].
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MOBEIIHKU CY/IB 1 MPUCSIKHUX TPU TocTaHOBJIeHHT BUpoKy E. Meppi mie 6ibiin
KaTerOPUYHUN — TOJOBHUI MOTHUB, 10 CJIYKUTH MiJICTABOIO /I7IT OOBUHYBAYEHHSI
Y1 BUTIPABIAHHS, JIEKUTH 32 MEKaMU apTyMEHTIB 3a 91 MPOTU OOBUHYBAYEHHSI, 110
06rOBOPIOBAJINCST HA CY/I, I KPUIOTHCS Y JIESKUX JPYTOPSIAHIX, MOOIYHIX Ta Hellepe/i-
GaueHnx 0OCTaBUHAX, sIKi HABITh He BUPaKeHi y hakTuIHUX ab0 MPABOBUX J0KA3aX,
3a3HaueHux y BUpoKy. [0 nosuriio E. Meppi o6’eanye Tepminom «cBaBiuist» [12,
c. 524-525].

BusgB Takux pisHUX eMoIlliif y crpaBi TOB’SI3y€ThCs 3 (POPMyBaHHIM MOTHUBIB,
SIKi «OOPIOTHCST» B CY/II TIPU MIPUAHSITTI PillleHHs], CBIIYUTD MIPO Te, 10 CY/JIs TPH-
iMa€ PillleHHs], sIKe BiJIOBIJIAa€ MOTO MO3UIlT HA TOH MOMEHT. Ko cyaas Biamo-
Bijla€ TPodeCciOHaTbBHUM SKOCTSIM, $IKi BiJl HBOTO BUMAraloTbCs, ¥ OIIHIOE JINIIE Ti
CIIPUIHATI 0Ka3H, 1110 BiHOCATHCS A0 CIIPABU, TO TaKe PillleHHsI Ma€ OyTH BU3HAHE
MIPABOCYTHUM.

Y «60poThbi» MOTHUBIB Cy//i IHKOMU 3'SIBJISIIOTHCST MOTUBH, HE IOB’si3aHi i3
BUPIIIEHHSIM KOHKPETHOI CIIPaBU — Iie TIPOSIB TIOMCTH [I0 iHINOI 0coOH, sika He Gepe
yYacTh y CIIPaBi, eroiam, Kap'€puaM abo iHIIUI 0COOMCTHIT MOTUB, KOPUCJIUBIIT MOTHB
TOIO. 3 OIJIg/Y Ha Ile TaKe PillleHHs, MOTUBAIlis IPUHHATTS SIKOTO He CTOCYBaJach
cIpaBy, He 000B’I3KOBO MOJKE CBIIYMUTHU PO HOr0 HE3aKOHHICTH a0 HeCIpaBeLIn-
BicTh (HENPABOCY/IHICTD), ajie UMOBIPHICTh HACTAHHS TAKOTO Pe3YJIbTaTy € BKpai
BUCOKOK. Came TOMY BCTAHOBJICHHS MOKJIMBUX MOTHUBIB NPUUHATTS PillleHHS, HE
MOB’sI3aHUX 31 3AIHCHEHHSIM Cy/1ei0 MPodeciitHnX 000B’sI3KIB Y CIIpaBi, € BasKIMBIM
y BCTaHOBJIEHHI (haKTy HempaBoCyaAHOCTI cymoBoro pimreHns. Came tomy cr. 75 KITK
Vkpainu 3aKkpirioe mepesik 0OCTaBuH, M0 BUKJIOYAIOTH YIaCTh CJAIAYOT0 Cy/,
cyai abo MPUCIKHOTO B KPUMIHAIBHOMY IIPOBAJKEHHI, 30KpeMa il Te, 10 CyAls
He MO)Ke OYTH YYaCHUKOM CYIOYMHCTBA a00 OJM3BKUM POAUYEM YU UIEHOM CiMm'l
y4acHHUKA CYZIOYMHCTBA, SIKIO BiH GpPaB y4acThb y CIpaBi B CTaTyCi IHIIIOTO y4acHUKA
CYJIOUMHCTBA, 1 T. iH.

Bucnosox. Ilin yac nmoctaHOBJIEeHHSI CYJJOBUX PillleHb CY/Ji MOKE BUSBUTHU
HermpodecioHaiaM — HeyBaXHICTh, TOBEPXOBICTh, HEJIOCBIYEHICTH, BTOMY, CTPaX, IO
MOJKe CTIPUYUHUTH TPUNRHSATTS TIOMIIKOBOTO piternst. 1106 BcranoBuTH, unt 6ymio
Take PillleHHsT HETPaBOCYAHUM ab0 TTOMUJIKOBUM, HEOOXiTHO BUSHAUNUTH, HACKITTBKU
Take KOHKpPEeTHe pillieHHs OyJI0 YCBIIOMJIEHE CY/JIEI0, YOT0 XOTiB CYISA TOCSITTH
TakuM pinteHHsAM. [ToBepHeHHS 10 CKJIQIHOTO BOJILOBOTO aKTYy, AKUI BUMHUB CYIISA,
norpebye 3/iiICHEHHST PETPOCIIEKTUBHOTO «3aHyPEHHsI» B MIEPEKUBAHHS, SIKi CYITPOBO-
JUKYBAJIA OCTAHOBJICHHS CYZ0BOTO pitnenHs. Takuil miaxiz Moxe OyTH 3aCTOCOBAaHUI
i 10 MigAbHOCTI IHITUX YYaCHUKIB Cy/JIOYMHCTBA, ajie yepe3 MO0JaTKOBUN aHaJi3 X
poIlecyabHOTO Ta/abo mpodeciiiHoro crarycy.
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KPUMIHAJIbHE ITPABO TA KPYUMIHOJIOTIIA

Forensic psychological preconditions for forming a system for counteraction to the crimes
against justice, committed by judges

A study of the legal and psychological prerequisites for forming a system for counteraction to crimes
against justice has been carried out. Such an approach allows not only to effectively investigate crimes
against justice and properly qualify the committed socially dangerous acts, but also to neutralize or
minimize the possibility of committing crimes against justice. Therefore, studies of the emotional condition
and complex volitional acts of participants in the proceedings were necessary for the purposes of this
paper.

During the research, author is paid attention that judge in the period, when he/she make decision
in the case, we could find signs of unprofessional activity — inattentiveness, superficiality, ignorance,
Jatigue, fear, which may affect the adoption of an erroneous decision. In order to establish whether such
a decision was unlawful or false, it is necessary to establish the extent to which such a decision was a
conscious judge, which the judge wanted to reach by such a decision. The return to a complex volitional
act committed by a judge requires the implementation of a retrospective immersion into experience,
accompanied by a court decision. Such an approach can be applied to the activities of other participants
in the proceedings, but due to additional analysis of their procedural and / or professional status.

Keywords: crimes against justice, counteraction to crimes against justice, emotion, emotional
condition, motive, motivation, participant of court (criminal) proceedings.
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Paccmampusaromes:  0CHOBHbIE KOIUUECMBEHHO-KAYECMBEHHbIe CMAMUCUYECKUe NOKA3amenu,
Komopvie 0mobpaxicalom pesyivmamvl 0esimeIbHOCU 0P2aro8 npasonopsioka u cyoda no GblsaeIeHUIo
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Bcmyn. Kopymiiist icHyBasia 3aBX/I4 1 ipuTamMaHia Oyib-sIKiil gepsKkaBsi, oqHaK ii
po3MipH i HeTaTUBHI BILTUBU € OBOJI PI3HUMM.

Kopyriitist € 0JiHOYaCHO i MPUYKMHOIO, 1 HACIAKOM CTabKOCTI JepsKaBU. YHACII0K
KOPYIIIii pyHHYIOTbCS JIOBIPJAWBI BIIHOCUHU B JIeP:KaBi, a il PO3BUTOK 3YIUHSIETHCS;
1e SIBUIIle € OCHOBHUM YMHHUKOM OiZHOCTI i1 BificTasoCTi pi3HUX KpaiH CBIiTY, BeJIU-
4Ye3HOTO PO3NIapPyBaHHA y JI0X0/IaX, Ha Hill TPUMAIOTHCS aBTOPUTAPHI pekuMU. 3a
nanumu CBiTOBOro GaHKY, Bil KOPYIIIi cTpaskaae GiIbIIiCTh HACETEHHs KpaiH, 110
PO3BUBAIOTBHCA.
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KPUMIHAJIbHE ITPABO TA KPYUMIHOJIOTIIA

HobGenisebkuii maypear gokrop Apiac CaHuec BBaKa€, 10 KOPYIIILis — 1€ TAEMHA
3MOBA MiXK JIEP/KaBHUMMU CJIY;KOOBISIMU 1 Gi3HECMEHAMU JIJIsT IOCSITHEHHST TIPOTU3aKOH-
HUX Ta amopasibHuX niepesar [ Haeneno 3a: 1, ¢. 353].

Kopyriitist € 0cob6imBO roCcTpoio TPoOJIeMOo JIJIst BCIX TPaH3UTHBHUX Jiep:kaB. He
€ BUHATKOM 1 Ykpaina. [TepexiHuii mepios XapaKTepusyeThCst po30ajaHCOBAHICTIO
Pi3HUX €JIEMEHTIB JIeP;KaBHOIO MeXaHi3My, sIKi mepebyBaioTh ab0 B CTaHi cTarHaiii,
abo y craHi mepiofAnIHNX KPU3 i KOHQIIIKTIB.

3a oImiHKaMu BIUITMBOBOI MOCiIHUIIBKOI opranizarii «[obanrpaa dinancosa
nobpouecHicTh» (Global Financial Integrity— GFI), kpainu, mo po3BuBaoThCS,
BTpayvaioTh ToHas 1 TpJIH 0/IapiB Ha PiK yepe3 «He3aKOHHI (piHaHCOBI TOTOKHUY, IO
ICHYIOTB 3aBJISIKM 3JIOUMHHOCTI Ta kopytitii. [l mBuako 3pocratova mudpa Bxe B 10
pasiB MepeBUIIyE 3arajJbHy CyMy iHO3eMHOI JIOTIOMOTH, IKy OTPUMYIOTH 11i Kpainu [2].
Bucokwuii piBeHb KOPYMIii aBTOMATUYHO 30i/IbIIYE TOJATKOBI BUTPATH Ha BEICHHS
6isHecy B KpaiHi.

[HCcTUTYIITIHI TIepeTBOPEeHHS B HaIMiil lepKaBi 710 1[bOTO Yacy JAysKe TOBIJIbHI.
Pedopma 1ipaBoOXOpOHHUX OpraHiB BigOyIach mepeBaskHo Ha tarepi. CyoBa rijgka
BJIAJIU TaK i He cTaja AiNCHO He3aJIeKHOIO.

Ananiz ocmannix docaioxcens.Cepeql yKpaiHCbKUX HAYKOBIIB CTaH i TeH-
JIeHI1i1 BUSABJEHHS KOPYHIIMHUX MpaBomopyiiensb nocaizkyiors O. B. baranern
(O. V. Bahanets),0. IO. Bycox (O. Yu.Busol), B. M. Tapamyk (V. M. Harashchuk),
B. M. Tonoskin (B. M. Holovkin), JI. A. 3y6kosa (L. A. Zubkova), O. M. Kocrerko
(O. M. Kostenko), M. O. Mapmry6a (M. O. Marshuba), /I. C. MamasikeBuy
(D. S. Mashliakevych), M. I. Meapuux (M. I. Melnyk), B. O. Haspoubkuii
(V. O. Navrotskyi), €. B. Hesmepsuipkuii (Ye. V. Nevmerzhytskyi), B. @. O6o-
nennes (V. F. Obolentsev), A. C. IToxitosa (A. S. Politova), M. I. XaBpoHiok
(M. I. Khavroniuk), B. I. ITakyu (). OgHak y poboTax BHUIEO3HAYEHNX YUEHUX He
ITOBHICTIO BpaxoBaHi HOBiTHI gaHi odiIliliHOI 3BiTHOCTI.

3rigro 3i cr. 20 3akony Ykpainu «IIpo samobiranus kopymiii» HarioHanbHe
areHTCcTBO 3 muTaHb 3arnobirants kopymitii (HA3K) rorye mpoekr 1mopiuHoi Haitio-
HaJbHOI JIONOBI/I 1O/I0 peaJisdallii 3acaji aHTUKOPYIIIHHOT TOJITUKHU, SIKUI He
misninre 1 kBiTHg nogaerbest 10 Kabinery MinicTpiB Ykpainu, ge MaioTh BigoOpa-
JKaTUCST CTATUCTUYHI JIaHi TIPO Pe3yJIbTaTh JIisJIBHOCTI CIelialbHO YIIOBHOBAKEHUX
cy6’exTiB y cepi nmporuii kopymiii [5]. Taka momosias 6ysa onpuioasena HA3K
y 2017 p. Bona micTuTh ctatucTruny iH(MOPMAILio M0/10 KOPYIIIHHUX IIPABOIIOPY-
mrenb 3a 2015 ta 2016 pp. Ha yac HammcanHs cTaTTi HalliOHAJbHY JOMOBIAb IIOI0
peasizaiii 3acaz aHTUKOPYNLiiiHOI nmoaituku 3a 2017 p. ony06iikoBaHo He OyJIO.

Memoto cmammi € poO3Tisi OCHOBHUX KiJTbKICHO-SIKICHUX CTAaTUCTUYHUX TIOKA3-
HUKIB, dKi XapaKTepU3ylTh Pe3yJIbTaTUBHICTh iIJIbHOCTI OPraHiB MPaBONOPSIKY
i cyny YKpaiHM Ha PI3HUX CTaJlisIX KPUMIHAJIBHOTO TIPOIIECy MO0 KOPYHIIHHUX
mpaBoropytiens 3a nepion 3 2014 o 2017 pp.

Buxnao ocnosnozo mamepiany. Ha 3aranbnoMy piBHI KOPYIIISI € COMiasib-
HO-€KOHOMIUYHUM SIBUIIIEM, Y CBOIX KOHKPETHUX TTPOsIBAX BOHA 3aBK/IM MA€E PEATbHUX
BUKOHABIIIB. KOPYTIIit0 CKJIAIAI0Th Pi3HI BUM KOPYIIIIHHUX ITPABONOPYIIEHb, 30KpeMa,
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il mopyueHHs mpodeciiiHol eTHKK, a TAKOK ITI€BHI BUAU MOBEIIHKH, SKi IOTPeOYIOTh
JIOJIATKOBOTO BU3HAYEHHST 3aKOHO/IABCTBOM.

Ykpaincbke 3aKOHOIABCTBO [Ia€ IOPUAMYHE TPAKTYBAHHS TePMiHA <«KOPYIIIIis»
y cr. 1 3akony Ykpainu «IIpo 3amobirannst kopymitii» Big 14 xostus 2014 p.
3aJIe’KHO BiJl CTYIEHS CYCIIJIBHOT HeOe3MeyHOCTI OKPEMUX BH/IiB KOPYIIIiTHOI moBe-
JUHKN B 3aKOHI PO3PI3HAIOTHCST KOPYIIIIIHHI MPABOMOPYIIIEHHS Ta TIPABOTIOPYIIEHHS,
MOB’sI3aHi 3 KOPYTITIEIO.

Kopymiiiitai mpaBomopyIiieHHsT TOBUHHI MiCTUTH O3HAKKW KOPYIIIii i BYNHITHCH
ocobor1o, 3a3raueHoo y 4. 1 ct. 3 3akony Ykpaiuu «IIpo 3amobirants kopymiiiis. 3a
iX BUMHEHHST BCTAHOBJIEHO KPUMiHAJIbHY, IUCIUILIIHAPHY Ta/a00 IUBIJILHO-TIPABOBY
BiIOBITAJIbHICTD.

[IpaBomnopyienns, moB’sg3aHe 3 KOPYIIE€0,— MiTHHSI, 1[0 HE MICTUTh O3HAK
KOPYIIIIi, ajie IOPYIIY€E BCTAaHOBJIEHI BUMOTH, 3a00POHU Ta OOMEKEHHS, BUMHEHE
0c006010, 3a3HAYEHOI0 Yy YaCcTUHI epriit ctatti 3 3akony Yipainu «IIpo 3amobirants
KOPYTIIii», 32 SKe 3aKOHOM BCTAHOBJIEHO KPUMIHAJIbHY, 3/IMiHICTPATUBHY, JUCITUATLII-
HapHy Ta/abo0 IMBIIBHO-TIPABOBY Bi/IIOBiIabHICTH [3].

[Tepenix agMiHicTPAaTUBHUX TPABOINOPYIIEHb, MOB I3aHUX 3 KOPYIIIIEO,
mictuthbes y 11 13-A Komekcy Ykpainu 1npo aamiHicTpatuBHi paBonopyiienss. /{o
HUX HaJIesKaTh, HAIIPUKJIAJ, Taki il K MOPYIIIEHHS BCTAHOBIEHNX 3aKOHOM OOMEKEHb
MIO/I0 OJIePKaHHs MoMapyHKIB (cT. 172-5) abo HEBXKUTTS 3aXOiB OO0 MPOTHUII
kopymii (ct. 172-9) [4].

Haiibinbinr Hebe3meyHnM BUAOM KOPYIIIIHHUX MPABOMOPYIIEHb € KOPYIIiitHi
37109MHM (KPUMIiHAIbHI KOPYMIlIMHI MTPABOTIOPYIIEHHS ), IKi y CBOill CYKyIHOCTI
CKJIQJIAI0OTh KOPYHIINHY 3J0YMHHICT. MU MoOXeMO 11 BUBHAUUTU K CYKYIHICTb
CYCHiIBHO HeOE3MeYHNX JisiHb, YYNHEHUX CJIYKO0BUME 1 TIOCAJOBUMHU 0COOAMH,
MpariBHUKAMU TiATIPUEMCTB, YCTAHOB, OpPTaHi3alliil pisHUX (OpM BJIACHOCTI, SAKi He
€ caykO60BUMHU 0COOGAMH, TIOB'SI3aHKX 13 OJIEP/KAHHIM HEIPABOMIPHOI BUTOIH JIJIsI
cebe, iHMMX hisnuHrx ab0 PUANIHNX 0Ci6 a00 i3 3JOBKUBAHHSIM TTOBHOBAKEHHSIMH,
a TaKOJK IM/IKYI TaKUX 0Cib 3 METOIO 3a0XOUeHHs iX JJ0 BUKOHAHHS Y1 HEBUKOHAHHSI
CBOIX CJIy:KO0BUX 000B’SI3KIB 3 OOKY HEepPeciyHuX TPOMAJISH Ui IPeJCTaBHUKIB Oi3He-
COBOI CTIBHOTH. 3aKOHOIABYOTO BU3HAUEHHS MOHSATTS «KOPYIITiitHA 3T0YNHHICThY
JI0Ci He iCHYE.

[Tepenik KOpyMIHITHUX 3JI0YMHIB HaBeleHuWit y ipuMititi 10 ct. 45 KK Ykpainu.
Jlo HUX HasexaTh CKIaIM 3JI04nHIB 3 pidHUX po3ziniB KK Ykpainu. OnHak Ha 1yMKY
JIesTKUX BYEHUX, 1Iell TIepeJlik € HeTOUHUM 1 HernmoBHUM. Hanpukia, kKopyniiHuMu
3JIOUMHAMU CJIiJl BBasKaTH JHisHHs, nepexdaveni crarramu 189 i 206-2, axio ix Bun-
HEHO CJIy’KO0BOI0 0CO60I0 3 BUKOPUCTAHHAM CJIyKO0BOrO cTaHOBHINA |3, . 25, 27].

Kopymiiitai 371094nHM He 3aBKIM BUUHSIOTHCS CIEIiaJbHUM Cy0’ €KTOM.
3okpema, HisiHHs, epeadadeni crarrsamu 369, 369-2, 368-4 KK Ykpainu MoxyTh
CKOIOBATHUCh OY/Ib-sKOI0 0c000I0, TOOTO 3arabHUM CYO'EKTOM. 3 TOYKHU 30Py MixK-
HapOJHO-TIPABOBUX JOKYMEHTIB, iKYl YITOBHOBAKEHNX HAa BUKOHAHHS (DYHKITIH
nepskaBu abo MICIIEBOTO CAaMOBPSILyBaHHS Ta MPUPIBHSHUX /10 HUX OCi0 € aKTUBHOTO
KOPYIIIIIE€H0.
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Haii6isnbin Hebe3medHuM sl IepsKaBy i CYCIiIbCTBA € CUTYAIlis, KOJIU KOPYII-
1iIH1 3JI0YMHU BYMHSIOTH KEPIBHUKU JIeP;KaBHUX, ITPABOOXOPOHHUX OPTaHiB, OpraHiB
MICIIEBOTO CAaMOBPSI/LyBaHHsI, SIKi HE3AKOHHO 1 HEITPABOMIPHO BUKOPUCTOBYIOTD CBill
JIepsKaBHUN CTATYC [T OTPUMAaHHS 1epeBar (MOJITUYHUX, eKOHOMIYHUX, COIliaJib-
HUX TOIO) st cebe abo 6im3bkux oci6. Came BOHU HaJesKaTh 10 THILY 0COOJNUBO
3JIICHOTO TOJITUYHOTO KOpymilioHepa. Bix iHImMX 3104nHIiB noAi6HI 0cobu Biapis-
HAIOTHCS 0OCSTaMU 1 MacITabHICTIO BIaJIHUX MOKJIMBOCTEN /ISt caMo30aradyeHHsI Ta
OTPUMaHHS iHITUX BUTO] [6].

Jlo 1mporo wacy HaMm JOCTEMEHHO He BiJOMi OOCSTH BYMHEHWX KOPYIIiTHUX
MIPaBOIOPYIIEeHb B YKPAiHi, OCKIJTbKM BOHU XapaKTePU3YIOThCS HAWBUIIUM PiBHEM
gareHTHOCTI. Ile 3yMOBJI€eHO CKJIQNHICTIO BUSIBJIECHHS OKPEMUX [PAaBONOPYIIEHb
(BHACJIIIOK 3alliKaBJIEHOCTI JIBOX CTOPiH, HASIBHOCTI PO3TATY:KEHUX JAPYKHIX CTO-
CYHKIB TOII0) i, BIAIOBIIHO, MOKapaHHs BUHHUX 0ci0. OTke, nepeBakHa OLIbIIICTh
KOPYILIHHUX IPaBONOPYIIeHb He BigoOpaskena B odimiiiniii craructuii. Tomy 1pu-
BeJIeHi HUYKYe CTAaTUCTUYHI JIaHi MOJKHA BBKATH TAKUMHU, IO iTFOCTPYIOTh BUKJIIOYHO
AKTUBHICTh OPTaHiB MPaBOTOPSI/IKY 110/I0 BUSIBICHHSI OKPEMUX MTPOSIBIB KOPYTITIHHOT
ITOBE/IIHKU.

Odinifini cTaTucTUYHI AaHi MICTATbCA y 3BiTi MPO CTaH MPOTHUII KOPYIIILii,
(Dopma Ne 1-KOP), sikuit 3aTBep/isKeHO CIIJIBHUM HaKa3oM leHepasibHOI TPOKypa-
tTypu, MinicrepcTBa BHyTpimHix crpas, Cayxbu Oesmexu, MiHicTepcTBa 10X0-
miB i 360piB, MinicrepctBa oboponu, /lep:kaBHOI cymoBoi aamiHicTparii Ykpaidu
22 xBitHs 2013 p. Ne 52/394/172/71/268/60. 3BiT ckiaamaeTbes i3 iHdopmarrii
111010 06JIIKOBAaHUX IPABOIOPYIIEHD, MOB’I3aHUX i3 KOPYIIieto (aAMiHiCTpaTUBHI
KOPYMIIiiHI MPaBOMOPYIIEHHS 3TiTHO 3 TEPMIHOJOTIE 3BITY) Ta KPUMiHAIBHUX
KOPYIIIIHUX MTPABOIOPYIIEHDb (3JI0UUHIB).

[TokazHuKM 1010 OKPEMUX CKJIA/IIB KPUMIHAJIBHUX KOPYHIIMHUX TTPABOIIOPY-
IMEeHb MICTAThCA TakKoX y €AMHOMY 3BiTi TPO KPUMiHAJbHI MPABOTIOPYIIEHHS Ta
€xmHOMY 3BiTi IIPO 0Ci6, SKi BYUMHNIIM KPUMIiHAIBHI IPABOIOPYIIEHHS, 110 X (hopMye
[enepasibna npokypatypa YKpaiHu.

PosrisineMo KijibKiCHO-SIKiCHI TIOKa3HUKH, 110 XapaKTepPU3YIOTh JisJIbHICTb Opra-
HIiB MPABOTOPS/IKY i3 BUABJICHHS KOPYHITITHUX MTpaBOMOpyIIeHb 3a nepion 3 2014 mo
2017 pp., BUKOPUCTOBYIOUM JIaHi 3BITiB PO CTaH MPOTHU/II KOPYIIII 32 BiATIOBiiHI
poxu [/luB. 3a pokamu: 7].

[Tlo/0 mpaBoTOPYIIEHb, MOB'I3aHNX 3 KOpyIiieio, To y 2014 p. g0 cymy 6ymo
HarpaBJaeHo 2424 MPOTOKOJIB PO a/IMIHICTPATUBHI KOPYIIiiHI TTPaBOTIOPYIIEHHS,
1o BipmosiganbHocTi nputarayto 1914 oci6 (mrpad), y 2015 p. g0 cyay Oyio
HarpaBieno 2147 Takux MPOTOKOJIB, 0 BiANOBigambHOCTI puTsarayto 1720 ocib.
Y 2016 p. o cymay Gymo narnpasiero 2994 mporokomis, mrpad Hakiazero Ha 1900
oci6. ¥ 2017 p. no cyay 6ymno ckepoBaro 5846 mpotokoimis, Ha 4521 ocoby Hakiia-
JieHo mTpad.

Taxkum ynHOM, y 2017 p. y nopiBugHHi 3 2016 p. KiTbKiCTh MPOTOKOJIB, TIepeia-
HUX JI0 CY/Ly, 301IbIINIach TIPUOIU3HO y 2 pasu, a KiJIbKICTb omTpadoBaHUX — Maiike
y 2,5 paza. OgHak cyma HakaageHux mrpadiB € mizeproio — 4 241 459 rph.

178 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2018. Bun. 141



LWocmko O. 0. CmaH i meHOeHYii 8uABIeHHA KPUMIHAIbHUX KOPYNyiliHUX npagonopyuwieHs 8 YKpaiHi

(2014-2017 pp.)

Tabmuna 1
BigomocTi npo oci0, sIKi BYMHWIN NPABONOPYLIEHHS, OB’ 3aHi 3 KOPYILi€IO

ITocana Kareropii Porit
2014 | 2015 | 2016 | 2017
JlepskaHi cryx60BIL 195 129 85 110
3 Hux 1-2 katreropiit (I rpymn) 1 1 0 0
3 xateropii (II rpymn) 18 14 13 35
4 xareropii (111 rpynn) 20 9 10 21
5—7 xateropiii (IV, V rpymm) | 156 105 62 4
ITocanosi ocobu micrie- 322 318 537 332
BOTO CAMOBPSIIYBAHH:I
3 HUX 1-2 katreropiit (I rpymnn) 0 2 1 1
3 kareropii (II rpymnn) 14 7 22 15
4 xareropii (111 rpynn) 170 147 228 180
5—7 xareropiit (IV, V rpymm) | 138 162 286 136

[Momo kopymitiiiaux 3m04nHiB, T0 y 2014 p. 10 cyay 3 OGBUHYBAJIbHUM aKTOM
Gysio0 HanpasieHo 2381 kpuminaibhe nposapkerHs. Y 2015 p. go cymy GyJio cke-
poBaHo 2441 kpuMmiHaibHe npoBajpkeHHst. Y 2016 p. umcio 0OBUHYBAJIbHUX aKTiB,
HarpasjeHux 10 cyay, ckiaano 2130,y 2017 p. — 2786, To6TO iX KijbKicTh 301/bIIN-
nack Ha 17 % y nopiBusuHi 3 2014 p.

Y 2017 p. BusiBsieto 2400 ocib, 1110 BYMHUIN KPUMIHAIbHI KOPYIIIiHHI MPaBoIo-
pyleHHst, o Ha 22 % OiJblie, HiX y HonepeHboMy polii. Biibin geranbhy iHGOp-
MAaIlifo PO CKJIA/ TI03PIOBAHNX 32 OKPEMUMH KaTeropissMu mocas auB. y Tabi. 2.

(2014-2017 pp.)

Tabsmis 2
BigomocrTi npo 0ci0, sIKi BYUMHWIN KPUMiHAJIBHI KOPYNIiHHI MPaBONOPYIIEHHS

Poxku
Ilocana Kareropii
2014 | 2015 | 2016 | 2017
1-2 kareropiit (I Tpymnn) 2 8 8 10
. . 3 kateropii (Il rpynm) 3 14 10 12
JepxaBHi cyK00BIIi
4 xateropii (I1I rpymm) 24 21 25 34
5—7 xareropitt (IV, V rpynu) | 233 234 188 131
' ) 1-2 kareropiit (I Tpynn) 1 1 2 3
Mocanosi ocobu mictte- |3 voronii (IT pymu) 4 4 2 7
BOTO CAMOBPSI/IYBaHHSI
4 xareropii (111 rpymm) 92 67 61 57
5—7 xareropiit (IV, V rpymmn) 55 70 53 57
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[IToa0 CTPYKTYPH KOPYIILIIHHOI 3JI0YUMHHOCTI, TO HAUOLIBIIY IIMTOMY Bary MalOTh
snounnu, nepegdadeni cr. 368 KK Ykpaiuu (HpuilHATTS 1Iporos3uilii, oOingHKu abo
oJlepsKaHHST HETIPABOMIPHOI BUTOIM CIy:k00BOIO 0cobo10, 10 3minn KK Yipainn —
onepskanHs xabapa). Ha apyromy wmicii — KpuMiHaJbHI KOPYIIiAHI MpaBOmopy-
e, nepegdoadeni cr. 191 KK Vkpainu — npusiacHeHHs1, po3TpaTa MaiiHa abo
3aBOJIOJIHHS HUM IIJISIXOM 3JIOBKUBAHHS CJIYKOOBUM CTaHOBHIIEM.

Tabsmrs 3
BinomocrTi npo kpuMiHaJbHI KOPYNILiiiHi MpaBonopymeHHs 3a crarrsimu KK
Ykpainu (2014-2017 pp.)

Crarra KK Vkpainu Kimiicts oci6

2014 2015 2016 2017
4y, 2-4 ct. 189 7 8 0 0
9.4, 2-5 cT. 191 524 470 382 655
9.4, 2-3 c1. 358 2 2 1 0
cT. 364 169 141 158 228
ct. 364-1 16 19 31 48
cT. 365 20 ) 0 6
cT. 365-2 1 4 6 10
4. 2 cr. 366 38 15 4 8
cT. 368 1038 838 860 808
ct. 368-2 1 1 6 1
ct. 368-3 66 60 29 38
cr. 368-4 13 17 12 24
cT. 369-2 122 162 242 230

3araJbHOBIIOMO, 1O OJHUM 3 OCHOBHMX IMOKA3HWKIB e(eKTUBHOCTI pobOTH
OpraHiB IIPaBONOPSZIKY i Cy/y € KiJIbKiCTh 0OBHMHYBAJIBHMX BUPOKIB 32 TOW 41 IHIIMIT
BU/I 3JI0YNHY.

3asHaunmo, 110 B 2016 p. y mopiBagHHI 3 2015 p. KiIBKICTh 3aCyIKeHIX 0Ci0
3a BUMHEHHsI KOPYMIIIHHUX 3JI0YMHIB 3MeHImIach Ha 35 % (i3 755 mo 492 ocib).
Ane y 2017 p. uncio 3acy/KeHUX Yy TIOPIBHAHHI 3 MUHYJIUM POKOM 3POCJIO BTPHUYI,
1o 1692 oci6. 50 % i3 Hux Oyso npusHaueHo mrpad K ocHOBHE mokapanHs. [1o3-
GaBJsieHHst BoJii Oysio npusHadeHo Tiibku 6 % BunHux (107 ocobam). Il yacTka
Oysia maiizke Taka cama i B 2015-2016 pp. ¥ 2014 p. paumii Bug nokapanus 6yJio
MPU3HAYEHO TiIbKU 4 76 BUHHUX.

Binpmre indopmartii mo10 npusHaveHUX BUIIB MOKAapaHb 3aCY/PKEHUM 3a KPHU-
MiHaJIbHI KOPYMIIIHHI TPaBOMOPYIIeHHsT Y TabJIuIli 4.
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Tabautg 4
Buau nokapanb, 3actocoBaHi 10 3acy/kenux oci6 (2014-2017 pp.)
Poxku
OcHOBHI OKapaHHS

2014 2015 2016 2017
ITos6aBieHHs BOJI Ha IIEBHUN CTPOK 35 59 32 107
Ob6MeskeHHs BOJI 16 10 5 20
Aperirt 3 6 7 20
Bumnpasui po6otu 3 2 0 4
[pac 227 333 291 849
IToszbapaennsa nmpasa obiliMaTy EBHI mocaau 0 0 0 2

JlonaTkoBi mokapaHHs

[pac 41 39 21 67
ITos6aBJieHHs ClIEl[iaJlbHOrO 3BaHHsI, PaHTy 75 33 37 92
ITosbaByenns npasa obiliMaTy EBHI mocaau 522 475 275 907
Kondickariist maiina 35 54 30 97

Ha wam norzsij, KiibKicTh 3aCy/IPKEHUX KOPYIITIOHEPiB, a TUM T1adue PeasbHO
npu3HavYeHe MOKAPAHHS Y BUJII 11030aBIE€HHs BOJI, € TIPOCTO JKATIOTITHUMU 3 OTJISIILY
Ha Te, MO B YKpaiui Haymiuyerbest mpubamaHo 150 tucsa ocib, siki mocifaoTh Biamo-
BijlaybHe Ta 0coOaMBO BianosiganbHe cranoBuiie [8]. Yucio 3acymsKeHnx KOpyIii-
OHEPIB CKJIAJIa€ TibKYU 2,2 % BiJ 3arajbHOI KilbKOCTi 3acymkenux y 2017 p.

3ayBakuMoO, /10 KPUMIHATBHOI BiMTOBIAIBbHOCTI 32 KOPYMITiliHI KpUMiHATbHI
npasonopymerts y 2014—2016 pp. BuIi mocamoBi ocobu aepskaBu i JAepsKaBHi
cayx60811i 1-2 kateropii (1 rpynn) He nputsarysaanch. ¥ 2017 p. OyJo 3acymakeHo
JIBOX JIepsKaBHUX CJIy’KOOBIIIB Ii€l KaTeropii. 3a 03HaYeHUH Tepioj Yacy sKOIHOTO
HApOJIHOTO JienyTaTa 32 BYMHEHHST KPUMIHAJIBHOTO KOPYIIIIHHOTO MTPaBOMOPYIIEHHS
TaKOK He OYJI0 3aCyIKeHO.

YcraHoBieHa cymMa MaTepiaJbHUX 30UTKIB Biji KOPYMIIHHUX TIPABOTIOPYIIEHD
(3a 3aKiHYEHUMW KPUMiHAJIBHUMHU TIpoBasKeHHsIMU) y 2017 p. ckiana 16,329 mupa
rpH. OJIHaK KPaCHOMOBHOMO € Idpa BiANIKox0BaHUX 30UTKIB — 312 494 MJH IpH,
TOOTO 10 OIOJKETY JlepsKaBu OBEPHYTO Tisibku 2 % (1) Bij 3araybHOI CyMu 3aBIaHUX
Mmatepianmbaux 30uTKiB. Lle 11e ogwH iHANKATOp HeeeKTUBHOCTI poOOTH OpraHiB
KPUMiHAIBHOI TocTHIl y cepi 3amobiranis i mpoTUil KOPyYIIIii.

[cHytoTh anbrepHATUBHI JxKepesia iHGopMallii, 3a SKUMUA MOKHA BUMIPIOBATH PO3-
OIKHOCTI MisK ODILIIHHO 06JIKOBAHUMM 3JI0YMHAMM 1 JJaTeHTHUMHE. [0 HUX HasleKaTh
AQHOHIMHI ONUTYBAHHS IPOMAJISTH, OITMTYBAHHST €KCIIEPTIB, PI3HOMAHITHI MiXKHAPO/IHI
PEUTHHTH, TOCII/KEHHS HeYPSIZIOBUX OpraHizarii, myo6Jrikailii rpoMacbKuxX opraHi-
3allii, )KYpPHAJICTChKI po3ciiyBaHHs Toio. Came BOHU JIONTOMAratTh J[i3HATUCH TTPO
JIATEHTHY CKJIAJI0BY KOPYHIIIMHUX TPABOIOPYIIECHb.

OcobMBO BaKJIMBUMU Y 1IbOMY KOHTEKCTI BBaKAEMO OTIPUJIIOIHEH] TPOMaI-
CbKUMU OpraHi3allisiMu pe3yJbTaTu IepPeBipokK e-JeKaapalliil mocajoBIliB, SIKi 103BO-
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JITIOTH OIIOCEPEAKOBAHO OL[IHUTH MacIiTabu KOPYIIIIHKUX MPAaKTUK y KpaiHi, sKi €,
Ha HAll IIOIJIA, OQHUM i3 IIOKA3HUKIB MOKJIMBOIO HE3aKOHHOro 30arayeHHs. Mix
THM, 3a ganumu JlepxaBHoi cynoBoi aaminicTpaiii,y 2015-2017 pp. 3a 1eii Buj
3JI0YMHY HeMa€ 3acy/KeHux oci6. Curi BpaxyBar, sSIKIO BUHHA 0c00a BUMHUJIA
JIeKiIbKa 3JI04MHIB, 0OJIK BeleThCsl 3a craTrTeio KpuMiHagbHOTO KoJekcy YKpaiHi,
sKa nepeadbavae OBl CyBOPE MOKaPaHHSL.

3rigHo 3 JaHUMKM MiKHapoJHOI opranisalii «Transparencylnternationals, 3a
iHZIEKCOM CIIPUITHATTS KOPYTIIii YKpaiHa B:Ke 0arato POKiB MOCIHIIb 3HAXOIUTHCS
Hanpukinii crucky. Y 2014 p. Ykpaina nocigana 144 micre (i3 177 xpain), y 2015 —
130 (i3 168), 2016 — 131 (i3 176), 2017 — 130-134 (i3 180) [9].

BianosiaHo 10 ganux, 3i6paHux y pesyJsbraTi ZOCHiIKEeHHs MaxpaicTBa ayam-
Topchkoio kKomnanieio Ernst&Young, Ykpaina y 2017 p. nocina nepie miciie cepe
41 kpainu €sponu, Abpukn Ta bimspkoro Cxopy, a Takoxk [Hil 32 piBHEM KOPYTIIii.
Y 2015 p. Ykpaini nepebyBasa #a 7 micti. [Ipransu Takoro perpecy mpecTaBHUKH
KOMITaHii B6a4aioTh y BifICyTHOCTI eDeKTUBHOI CUCTEMU MTOKApaHHSI, IO MOEAHAHA
3 GPaKOM €KOHOMIYHOTO 3pocTaHHs B KpaiHi [10].

3TifiHO 3 pe3yJbraTaMy ONUTYBAaHHS, IIPOBe/IEHOTO Y BepecHi-koBTHI 2017 p.,
[lenTpoM aHa/Ii3y Ta COLIOJOITYHUX AOC/IiIKeHb MisKHAPOAHOrO pecirybIiKaHChKOTo
inctutyty (IRI), CIIIA, 46 % ykpaiHiliB Ha3UBaIOTh KOPYIIIIIO B JIEPKABHOMY CEK-
TOPI TOJIOBHOIO MPobJIeMOto [7Tst gepskasu [11].

OcranHe 1mopiyHe ONMUTYBaHHS, NTpoBe/eHe AMEPUKaHChKOIO TOPTOBEJTHHOIO
ITaJIaTolo cepejl IIPeICTaBHUKIB KOMITaHIH-UJIeHIB i€l MiKHaPOAHOI opraHisallii mo10
CIIPUUHATTS PiBHSA KOPYMILii, 3acBiuuio take. Kopymiis y 2017 p. 3asummanach
pobIeMOro JIJIst iHO3eMHOTO GisHecy B YkpaiHi. 91 % pecroHeHTiB 3a3HAUNIIH, 110
CTUKAJINCS 3 KOPYIIIIEIO T/l Yac BeleHHs GisHecy B Hammiil Kpaii, e Ha 10 % Oisbiire,
HiK y 2016 p. 89 % onuraHMx BBaXKarTh, 0 6OPOTHOA 3 KOPYIIIIE € TepIioyep-
TOBOIO JIUIST TIOKpaliieHHst OisHec-kiiMary B Ykpaiui [12].

0O62z060penns pesyavmamis. Yce 3a3HaueHe CBIIYUTH TIPO T€, 10 iICHYIOTbH
<HOKUIT» MK oitiiiHo 3adikcoBaHUMU JJAHUMU TIPO BUABJIEHT KPUMiHAJIbHI KOPYTI-
1iIiHI TIPaBOIIOPYIIEHHST Ta iX PeajbHOIO TOIMUPEHICTIO, HAITPUKJIA, cepell T0CaJlOBUX
i caryx60BUX 0Ci0 JepKaBHUX 1 HeJepKaBHUX OPraHiB Ta yCTaHOB y CydacHiil YKpa-
iHi. 3a asbrepHATUBHUMM JixKepeaaMu iHhopMallii,KOpyIIliiHi MPakTUKA B YKpaiHi
€ IIMPOKO po3mnoBciomkeHnMu. CrucrteMa KpUMIiHAJIbHOI IOCTHIII HECTTPOMOKHA
aJIeKBaTHO BUABJIATH, PO3CIIYyBaTH, TPUTATATH JI0 BiJIIOBIATLHOCTI KOPYIIIOHEPIB,
OCKIJIbKM TaK caMO KOPYMIIOBaHa, K 1 iHII Jiep:kaBHi inctuTyiii. He3Baxkaoun Ha
ITPOTOJIONIEH] 1 YaCTKOBO MPOBeJieHi pehOpMU, CAMOOUHIIIEHHS OPTaHiB MPAaBOTIOPSIIKY
Bift KopyTitioHepiB He BigOyaoch. Cy6'€KTH MOMITHYHOT KOPYMIIT 3aHIITAI0THCS
HeJI0OTOPKaHHUMU. BullieHaBeieHi CTaTUCTUYHI aHi TTOKa3yI0Th BUKPUBJIEHY «Kap-
TUHY 60pPOTHOM» 3 KPUMIHATBHUMHU KOPYIIIITHUMU TPABOMOPYIIEHHIMHU, sIKi MaiiKe
CYIJIBHO TepeOyBaloTh y JaTeHTHOMY cTaHi. BoHU caMi € TIOKa3HIUKOM <«XBOPOOH»
CUCTEMU KOHTPOJIO KOHTPOJIOIOUNX.

Bucnoexu. B6auactbes, 10 piBeHb KOPYIIIHHIX IPOSIBIB He MOKe OyTH 3MEHIIIe-
HIUM 6e3 TIIeCTIPIMOBAHNX 3aX0/[iB, SIKi HAJIESKATD JI0 3aralbHOCOIIAIbHOTO 3aroOiraHHs.
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Kopymiiist € cicreMHUM coIia/IbHUM sIBUTIEM B YKpaini. BoHa He icHY€ i301b0BaHO Bif
MO TUIHUX, EKOHOMIYHUX, THITUX COINIATbHUX SIBUIIl, 2 OPTaHIYHO B3aEMOIIOB’I3aHa 3
HUMU. Buxoasau 3 TOro, 10 y KOPYIIIHHIX BiIHOCHHAX 3allikaBJieHi He TITbKU 0co0u,
VIIOBHOBA)KEHI Ha BUKOHAHHS (DYHKIIH /epsKaBu ab0 OpraHiB MiCIIEBOTO CAMOBPSIZLY-
BaHHsI Ta MPUPIBHSHI 10 HUX 0COOH, ajie i 1epeciuni rpoMaisiHit, BaKJIMBOIO CKJIAJI0BOIO
€ MATPUMKA I 3A0X0UYEeHHS iX JI0 aKTUBHOI MPOTH/Ii1 1IboMy (heHOMeRY. Tomy nieprkaBa
Mae 3a6e3MednTy Ha/liiHI MeXaHi3M1 3aXUCTY [IPaB BUKPUBAYiB KOPYIIIII.

AJe B meprkaBi, Jie He MPaIfioe€ MPUHITAT HEBIIBOPOTHOCTI KPUMIiHAJIBHOI BiJIITO-
BiIaJIbHOCTI 32 KOPYIIIIIHI 3JI04MHUA, MAPHO OUYiKyBaTH iX 3MeHIleHHs. [IpuiiHsaTTs
BEJINKOI KiJTbKOCTI HOPMAaTUBHUX aKTiB, PIBHOMAaHITHUX CTPATETii (HA IEHTPAaJTbHOMY
i MiciieBomy piBHSX) y cdepi mporumii Kopymiiii 6e3 Ai€BOTO MPaBO3aCTOCYBAHHSI
JIIIe TOTIUO/II0E po3yapyBaHHs i amaTiio TPOMajisiH, 30iIbIIyE X CKEINCHC MO0
CIIPOMOXKHOCTI ZIepsKaBW TTPOBECTH YCIIMHY aHTUKOPYMIiliHy pedopmy. I xoua
30iJIbIIIEHHST YMCIIa Cleliadi3oBaHuX cy0 eKTiB 3amobiraHHs KOPYIIilii aBTOMaTH4HO
He TIPU3BOAUTH [0 3MEHIIEeHHs KOPYIIIii, Y CydacHOMY YKpaiHCbKOMY BHMMipi 6e3
CTBOPEHHST aHTUKOPYIIIITHOTO cyay He obiiitnch. HaykoBo o6rpyHToBaHi pedopmu
CeKTOpy Oe3TeKu CJIi/i BIPOBA/PKYBATH HEBiIKIa[HO. Bulile KepiBHUIITBO /iep:KaBu
MYCHUTb HapemTi POJIEMOHCTPYBATH BJIACHY BOJIIO 1 ILJIECIIPSIMOBAHI [ii /10 peajib-
HOTO 3MEHIIIeHHS KOPYHIIIMHNUX TPAKTUK.

Crnucok yiteparypu:

1. Bycox O. IO. IIporuzis xopynuiiiHiil 37104MHHOCTI B YKpPaiHi Y KOHTEKCTI Cy4acHOI aHTHKO-
pyTIiiiHoi cTparerii : auc. a-pa iopua. Hayk. Kuis, 2015. 470 c.

2. Developing countries lose $1tn a year from ‘illicit financial flows’. URL: https://www.
theguardian.com/global-development/2013/dec/13/developing-countries-illicit-financial-flows.

3. IIpo 3amobirans kopymiiii : 3akon Yrpainu Bix 14.10.2014 p. Ne 1700-VII (zata oHOBIIEHHS:
03.08.2017). URL: http://zakon3.rada.gov.ua/laws/show/1700-18.

4. Komexe Ykpainu mpo aaMinicTpatuBHi mpaBomopyiients (ctarti 1-212-2) : 3akon Ykpainu
Bix 07.12.1984 p. Ne 8073-X. Bidomocmi Bepxosnoi Padu Yxpaincvkoi PCP. 1984. Ne 51. Crt. 1122. URL:
http://zakon3.rada.gov.ua/laws/show/80731-10.

5. Xaspontok M. I. HacrizibHa KHUTA IETEKTHUBA, TPOKYPOPA, CY/II: KOMEHTAp aHTHKOPYIIiHHOTO
3akoHoaBcTBa / 3a pea. M.I. Xasponioka. Kuis : B/l «/lakop», 2016. 496 c.

6. [lToctko O. 0. Tumomorist 0ci6, MO BYMHAIOTH KOPYMIiNAHI 310unnu. Tpanckopdonna cnie-
npaysi: npobaemu ma wasxu ix eupiwenns : marepianu 11 Perionanbaoro kpyrioro crony. Oueca, 2017.
C. 53-59.

7. 3Bit npo cran npotuii kopymiii 3a 2017 p. TO «Bceykpaincpka Jrira mpaBHUKIB TPOTH KOPYII-
uii». URL: http://nocorrupt.com/download-materials.

8. B Vkpaini 3'9BUBCS OBIIHWK 3 MepeBipkH e-mekiapartiii unHoBHuKiB. URL: https://www.
ukrinform.ua/rubric-society/2371885-v-ukraini-zavivsa-posibnik-z-perevirki-edeklaracij-cinovnikiv.html.

9. CPI. URL: https://ti-ukraine.org/cpi/.

10. Peiitunr xopyniii E&Y : Ykpaina Ha nepmomy wicui cepex 41 kpainn. URL: http://news.
liga.net/ua/news/politics/14730211-reyting korupts e y ukra na na pershomu m_sts sered 41
kra_ni.htm.

11. Public Opinion Survey of Residents of Ukraine. International Republic Institute (IRI). URL:
http://www.iri.org/sites/default /files/2017-11-28 ukraine_poll presentation.pdf.

12. OnuryBanns [lanatu mopo copuilHATTS KOPYIII : CTBOPEeHHS AHTHUKOPYIIIHHOTO Cy/ly €
npiopurerom Ne 1 aoist 6isrecy. URL: http://www.chamber.ua/uk /Media/News,/8184.

ISSN 2414-990X. Problems of legality. 2018. Issue 141 183



KPUMIHAJIbHE ITPABO TA KPYUMIHOJIOTIIA

References:

1. Busol, O.Yu. (2015). Protydiia koruptsiinii zlochynnosti v Ukraini u konteksti suchasnoi
antykoruptsiinoi stratehii. Doctor’s thesis. Kyiv [in Ukrainian].

2. Developing countries lose $1tn a year from illicit financial flows URL:https://www.
theguardian.com/global-development /2013 /dec/13/developing-countries-illicit-financial-flows.

3. Pro zapobihannia koruptsii: Zakon Ukrainy vid 14.10.2014 r. Ne 1700-VII. (2014). Vidomosti
Verkhovnoi Rady, art. 2056. URL: http://zakon3.rada.gov.ua/laws/show/1700-18.

4. Kodeks Ukrainy pro administratyvni pravoporushennia vid 07.12.1984 r. Ne 8073-X.Vidomosti
Verkhovnoi Rady Ukrainskoi RSR, 51, art. 1122. URL: http://zakon3.rada.gov.ua/laws/show/80731-10.

5. Khavroniuk, M.I. (Ed.). (2016). Nastilna knyha detektyva, prokurora, suddi: komentar
antykoruptsiinoho zakonodavstva. Kyiv: VD «Dakor» [in Ukrainian].

6. Shostko, O.Yu. (2017). Typolohiia osib, shcho vchyniaiut koruptsiini zlochyny. Transkordonna
spivpratsia: problemy ta shliakhy yikh vyrishennia: proceedings of the Il Regional Round table. Natsionalna
akademiia prokuratury Ukrainy. Odesa, 53—59 [in Ukraine].

7. Zvit pro stan protydii koruptsii za 2017 r. HO «Vseukrainska liha pravnykiv proty koruptsii».
URL: http://nocorrupt.com/download-materials [in Ukrainian].

8.V Ukraini ziavyvsia dovidnyk z perevirky e-deklaratsii chynovnykiv. URL: https://www.
ukrinform.ua/rubric-society/2371885-v-ukraini-zavivsa-posibnik-z-perevirki-edeklaracij-cinovnikiv.
html [in Ukrainian].

9. CPI. URL: https://ti-ukraine.org/cpi/.

10. Reitynh koruptsii E&Y: Ukraina na pershomu mistsi sered 41 krainy. URL: http://news.liga.
net/ua/news/politics/14730211-reyting korupts e y ukra na na pershomu m_sts sered 41
kra_nihtm [in Ukrainian].

11. Public Opinion Survey of Residents of Ukraine. International Republic Institute (IRI). URL:
http://www.iri.org/sites/default/files/2017-11-28 ukraine poll presentation.pdf [in Ukrainian].

12. Opytuvannia Palaty shchodo spryiniattia koruptsii: stvorennia Antykoruptsiinoho sudu ye
priorytetom Ne 1 dlia biznesu. URL: http://www.chamber.ua/uk/Media/News/8184 [in Ukrainian].

Shostko 0. Y., Doctor of Law, Full Professor, Professor of Department of Criminology and
Penitentiary Law, Yaroslav Mudryi National Law University, Ukraine, Kharkiv.
e-mail : shostkoolena@nulau.edu ; ORCID 0000-0001-8433-462X

The Modern Status and Trends of Detection of Criminal Corruption Offenses in Ukraine
The article is devoted to the consideration of the main quantitative and qualitative statistical
indicators of the results of activities of law enforcement bodies and courts in detection of corruption
offenses for a period from 2014 to 2017. The annual official data show that 2400 people were exposed
in committing criminal corruption offenses in 2017, which is 22 % more than in the previous year. The
number of persons convicted for committed corruption crimes was as follows: in 2015 — 755, in 2016 — 492
persons, in 2017 the number has increased threefold — to 1692 persons. But only 6 % of the perpetrators
were imprisoned (107 persons). 50 % of corruption cases were penalized by a fine as main punishment.
The author stressed the fact that in 2014—2016 top-ranked state officials and civil seroants of 1-2
categories (the highest group) were not convicted for corruption criminal offenses. 2 civil servants of
this category were convicted in 2017. For the mentioned term of time, no member of Verkhovna Rada
was convicted of criminal corruption offenses either. Damages caused by criminal corruption offenses
(after criminal proceedings finished by investigation) amounted to 16, 329 billion UAH (approximately
142,36 million Euros). Damages repaid amounted to 312,5 million UAH, which is approximately 2 % of the
total amount of material damages. Finally, we conclude that the system of criminal justice cannot adequately
detect, investigate, and prosecute corrupt officials since the system is just as corrupt as other state institutions.
Despite the proclaimed and partly implemented reforms, the self-cleaning of law enforcement agencies from
corrupt officials did not take place. Subjects of political corruption remain intact. The official statistics show
a distorted <picture of the fight> with criminal corruption of fenses, which are almost entirely in a latent state.
Keywords: corruption; corruptionoffenses; criminal corruption offenses; statistical data; latency.
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THE INTERNATIONAL LEGAL COOPERATION BETWEEN
UKRAINE AND THE EUROPEAN UNION IN BUILDING
MODERN SYSTEM OF EUROPEAN SECURITY

On the way to the EU integration, Ukraine faces substantial challenges in the area of security.
Europe’s number one security concern, of course, is Russian aggression in Ukraine. At the moment, the EU
can be viewed rather as an informal collective security and defence organisation, but if Ukraine achieves
Jurther progress on the way to EU membership, then, in the future when the issue of Ukraine’s membership
may be considered, the security status of the EU could become formalised enough and Ukraine would
obtain the security guarantees of full value; which the country lacks today.
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MesxayHapoaHo-ipaBoBoe coTpyAHuYecTBo Ykpauusl 1 EBpomneiickoro Coio3a B cTpouTeb-
CTBE COBDEMEHHOM CHCTEMbI €BPOIENHCKOIl 6e30macHOCTH

Ha nymu x esponeiickoil unmezpayuu Ykpauna cmaixuaemcsi ¢ CepbesnbiMiL npobiemami 6 00ia-
cmu Gesonacnocmu. Poccutickas aepeccust 6 ommowenuu Ykpaunvl, 0e3ycriogno, AeIsemcs Kiouesol
npobaemoti obecnevenus besonachocmu ¢ Espone. Ha nomewnem smane paseumus EC moxcno paccma-
mpusamv cKopee Kax nHepopMAIbHYI0 0P2anu3ayuIo Koiiekmushoi 6ezonaciocmu u 06oponvt. Oonako
ecu Ykpauna co epemenem 0ocmuznem cyuyecmeeniozo npozpecca na nymu ecmynienust ¢ EC, mo mozda
sonpoc o ee uiencmee 6 Eeponetickom Coroze mosxcem Ovims paccmompen. B smom ciyuae Yepauna cmo-
dcem 8 NOIHOU Mepe NOAYUUMD 2aPaAnmullL c60eti 6e30NacHOCu.

KiroueBbie cioBa: eBpOIEiiCKasi MHTErpalys; MOJIUTHKA 0e30MaCHOCTH; BHEMIHSIS ITOJUTUKA;
Ykpanna; Epormeticknii Coros; HATO.

Theme formulation and topic relevance.

The Impact of the Common Security and Defence Policy of the European
Union on the reform of the security sector in the Eastern Partnership region

Article 8 of The Treaty on the European Union emphasizes that the Union
develops special relationships with the neighbouring countries with the aim of crea-
ting, on the foundation of the EU principles, the space of prosperity and good-neigh-
bourliness, which is characterized by close and peaceful relations on the basis of
cooperation. In order to fulfil the provisions of the article mentioned above in the
area of Common Foreign and Security Policy, the EU decided to implement special
forms of cooperation with the neighbouring states. That’s why the Union estab-
lished a new platform for deeper cooperation within the European Neighbourhood
Policy — the Eastern Partnership, which determined the conditions for promoting
proper reception of the EU standards and a clear framework for approximating the
countries of the region to the EU [1, p. 49-51].

As the Commissioner for Enlargement and European Neighbourhood Policy
Stefan Fiile noted, the Eastern Partnership is the European Union’s policy launched
in 2009 and aimed at bringing Eastern neighbours closer to the Union. Its instru-
ments are employed to assist the countries concerned with their transformation, the
implementation of democratic, economic and other reforms, and thus, strengthen the
stability in the region and expand the prosperity, which will bring direct benefits
both to the citizens of the Eastern Partnership countries and the people of the EU.

The initiative proposed by Poland and Sweden in 2008 and approved by the
Council on March 20, 2009 entered into force in May of 2009. In the Presidency
conclusions containing the Declaration by the European Council on the Eastern
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Partnershipissu ed on 19™-20" of March 2009, it was stated that <«the European
Council commits, on the terms set out in the declaration, to a deeper bilateral engage-
ment and to a new multilateral framework involving the EU, Armenia, Azerbaijan,
Belarus, Georgia, the Republic of Moldova and Ukraine, aiming at accelerating reforms,
legislative approximation and further economic integration» [2, p. 12].

The European Commission offered 4 thematic platforms or strategic areas for
cooperation with the Eastern partners, which include the following:

* democracy, good governance and stability system (administrative reform,
anti-corruption measures, training of managerial staff, civil society development, free
media and others);

* economic integration and convergence with EU’s sectoral economic policies,
including the free trade agreements (as the successful development of trade and
economic relations; harmonization of legislation with the EU legal framework);

* energy security (measures to ensure a reliable energy supply to Eastern
Partnership countries and the EU, energy efficiency and development of renewable
energy);

* people-to-people contact support (visa regime facilitation) [3, p. 5-6].

The security factor is gaining importance in EU’s external activity with the
need to extend the Union’s role as a security provider in the world. Given the fact
that the Eastern Partnership region is where the major security and instability
issues concentrate, the Union understands that it has to address the security risks
of partner states through the cooperation within the frameworks of the CSDP and
peacekeeping activities in the Eastern Partnership states [4, p. 94].

The current development of the situation in the Eastern Partnership region
has brought the security dimension to the foreground. The region has dramatically
changed after the aggression of the Russian Federation against Ukraine. The EU
reviewed and entered corrections to its policy regarding Russia, which, in light of
recent events, is no longer considered a reliable partner.

In the Joint Conclusion Paper «Towards a New European Neighbourhood
Policy» issued on March 4% 2015, the EU recognized that the situation in the neigh-
bouring countries and the Eastern Partnership region in particular is less stable than
it was ten years ago. It was expressed that the EU seeks to promote stability on its
borders and that to address the security challenges arising in the neighbouring coun-
tries and within the EU, the Union has to draw on all its cooperation instruments,
including the ones available within the Eastern Partnership initiative [5, p. 6].

On November 24" 2017 the participants of the Eastern Partnership Summit
adopted the Declaration to conclude the agreements achieved during the event.
The document included several references to the burning security issues shaping
the current reality of the Eastern Partnership region and the need to deepen the
countries’ involvement in the CSDP. Most importantly, it made an emphasis on the
“cooperation and EU support in security sector reform, implementation of integrated
border management, disrupting organised crime, human trafficking and smuggling,
addressing irregular migration, tackling hybrid threats, countering terrorism and vio-
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lent extremism, including through inter-religious and intercultural dialogue, preven-
ting radicalisation, enhancing cybersecurity and fighting cybercrime, strengthening
disaster prevention, response and crisis management will improve partner countries’
ability to withstand the pressures they face”. In this Declaration, the participants
also highlighted the importance of improving and strengthening the security coop-
eration in the spheres of CSDP [6, p. 7].

And even though the Eastern Partnership has come under frequent strong
criticism, as it didn’t manage to solve the political and economic problems in the
region or at least significantly improve the political, economic and security situation
in the region, which only deteriorated over the course of the initiative’s existence,
it’s necessary to admit that the EU has achieved certain success when it comes to
improving the security sectors of the Eastern Partnership states. The Union has
also been assisting their governments in the matters related to the security reforms.

European Union Advisory Mission (EUAM) Ukraine began operations from its
headquarters in Kyiv in December 2014, aiming to assist the Ukrainian authorities
«towards a sustainable reform of the civilian security sector through strategic advice
and hands-on support for specific reform measures based on EU standards and inter-
national principles of good governance and human rights».

The EUAM Ukraine activity is based on three pillars: strategic advice on civilian
security sector reform, in particular the need to develop civilian security strategies;
support for the implementation of reforms, through the delivery of hands-on advice,
training and other projects; cooperation and coordination, to ensure that reform
efforts are coordinated with Ukrainian and international actors [7, p. 10].

It’s worth to note that the initial request from the Ukrainian authorities was for
a mission of a larger scope, able to provide assistance when it comes to monitoring
the administrative line of occupation between Ukraine and Crimea. However, the
EU agreed on the establishment of a EU-CSDP mission with a narrower mandate
and primarily consultative purpose. This was due to the lack of consensus among EU
member states on the form of intervention and the mission’s composition [8, p. 14].

The EUAM UXkraine has provided strategic advice on reforming concept papers
and strategies, including the Strategy of the Reform of the Internal Affairs Agen-
cies; National Police Reform Concept; Law of Ukraine on the National Police; draft
Law on Freedom of Assembly, and National Human Rights Strategy. The EUAM
Ukraine contributed to establishment of the National Police of Ukraine by carrying
out numerous training programs and workshops, including on public order, rights
of peaceful assembly, community policing, leadership, and strategic communication
[7, p. 10].

Since the beginning of 2016, EUAM has expanded its mandate and added ope-
rational projects, and training activities to it with the aim to provide assistance to
the Ukrainian government with the implementation of reforms.

According to the experts working for the Mission, there are numerous challenges
that hinder reform of the civilian security sector. Those include the governmental
institutions’ unwillingness and resistance to change, gaps in legislation, insufficient
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funding, unsatisfactory professional standards in different sectors of the national
security, the lack of coordination between different agencies, and the prevalence of
corruption.

However, with the support of the Mission, the Ukrainian government has taken
some positive steps towards reform. When it comes to the security sector, the most
important achievements of the Mission are the following:

1. Legislative support: Development of the Law on the National Police (in 2015)
and amendments to the Law (2016) as well as support a number of other laws,
including legislative frameworks for peaceful assembly and fighting financial and
cybercrime.

2. Launch of quick-response teams and ‘Sambir police model’ in 2015, aimed
at increasing public trust and responsiveness of police force by decreasing police
response time to citizens’ requests; rollout of the project in 123 police stations in
5 regions.

3. Delivery of training programmes at the National Academy of Prosecutors.

4. Development and approval of the Ministry of Internal Affairs’ Strategy 2020,
approved by the Minister of Internal Affairs in June 2017.

5. Assistance in drafting the Law on National Security of Ukraine, which is
aimed at establishing clear delineation of responsibilities among all security sector
agencies.

6. Support in developing a reform concept for the State Security Service,
which foresees the transformation of the Service from a law-enforcement body into
an intelligence-gathering agency. As of now, this has yet to be approved by the
President of Ukraine.

7. Establishment of the Border Management Assistance Group platform for the
border guard and donor community in Ukraine.

8. The set-up and delivery of human-resource management training for State
Border Guard and State Fiscal Service HR managers from all across Ukraine.

9. The support provided to establish, improve and reform the governmental anti-
corruption bodies and judicial system, since it’s a crucial part of the civilian security
sector of any state [9].

On 20 November, the Council of the European Union adopted a decision to
extend the mandate of the European Union Advisory Mission in Ukraine until
31 May 2019 and approved a budget of € 32 million for the next 18 months [10].

General objectives of Ukraine’s cooperation with the EU and NATO in the
sphere of foreign policy

Ukraine’s diplomatic relations with the European Union began back in 1991,
when the President of the EU, the Minister of Foreign Affairs of the Netherlands,
officially recognized Ukraine’s independence on behalf of the organization. Since that
time, Ukraine’s relations with the Union in the area of foreign policy significantly
improved. The deepening of the cooperation between the EU and Ukraine in the
spheres of Common Foreign and Security Policy is still among the top priorities for
both the Union and our state.
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This assertion may be proved by the following facts:

1. Ukraine’s aspirations to become a European state and join the union, which
was confirmed during the Revolution of Dignity and Ukrainian laws governing the
framework and objectives of the state’s foreign policy'. One of the latest legislative
acts proving Ukraine’s intentions to build closer relations with the Union was
adopted by our Parliament on the 13% of March 2014. It was the Resolution «On
confirmation of Ukraine’s course towards integration into the European Union and
priority measures in this direction», declaring that the Ukraine’s foreign policy
course toward the integration with the EU is irreversible [13].

2. The signing of the Association Agreement between Ukraine, the EU and its
member states, as well as the support the EU provides to our state when it comes to
the implementation of this agreement and the strengthening of Ukraine’s positions
on the international arena.

Due to the last fact, the primary objective of cooperation between the EU
and Ukraine in the sphere of foreign policy is the successful implementation of the
Association Agreement, which should ultimately bring socio-economic benefits both
to Ukraine and the Union.

The EU integration course of Ukraine for the fourth year in a row was marked
by the unconditional consensus among all branches of the power. However, due
to a number of the processes inside the union, the 2016 Analytical Report of the
President’s Annual Address to the Parliament said: “After the UK referendum
regarding the EU membership, the EU membership as an ultimate goal of the
European integration is losing its absolute value. Instead, instrumental aspects
of cooperation between Ukraine and the EU to carry out internal reforms and
modernization increase their importance to a significant degree” [14, p. 48].

Despite that fact, it’s impossible to deny that the dialogue between the EU, its
member states and Ukraine has strengthened and become more frequent. Due to the
complications appearing on Ukraine’s way toward integration with the EU, which
include, but are not limited to Russia’s continuous aggression in Eastern Ukraine
and Crimea, the changes in EU-Russia relations caused by it and the need to restore
peace in Europe.

The general objectives of cooperation between the EU and Ukraine are outlined
in the Association Agreement between these parties. To begin with, the first article
of the Agreement states that promoting gradual rapproachment between the EU,
its member states and Ukraine, as well as preserving and strengthening peace and
stability in regional and international dimensions are among the primary objectives
of the Association.

! There is no competition between the European and Euro-Atlantic dimensions of Ukraine’s strategic
course towards Europe, that is, as we move towards the choice of a Westernised civilisation as averse
to historical Russian values [11] . Regional security will be shaped primarily by the regional security
structures. In Europe such a structure could be developed on the basis of CSDP, which currently
is significantly weaker than NATO, but in the future it is likely to assume full responsibility for
regional security [12].
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Further, Article 4 determines the scope and the aims of political dialogue:

(a) to deepen political association and increase political and security policy
convergence and effectiveness;

(b) to promote international stability and security based on effective
multilateralism;

(¢) to strengthen cooperation and dialogue between the Parties on international
security and crisis management, particularly in order to address global and regional
challenges and key threats;

(d) to foster result-oriented and practical cooperation between the Parties for
achieving peace, security and stability on the European continent;

(e) to strengthen respect for democratic principles, the rule of law and good
governance, human rights and fundamental freedoms, including the rights of
persons belonging to national minorities, non-discrimination of persons belonging
to minorities and respect for diversity, and to contribute to consolidating domestic
political reforms;

(f) to develop dialogue and to deepen cooperation between the Parties in the
field of security and defence;

(g) to promote the principles of independence, sovereignty, territorial integrity
and the inviolability of borders [15].

When it comes to the joint activities conducted by the EU or its member states
and Ukraine on the international arena, it’s worth to mention that resolving the
conflict in Eastern Ukraine and improving region’s security are currently the core
elements of the foreign policy cooperation. Now, it’s primarily aimed at establishing
peace and restoring the territorial integrity of our state. The members of the EU
(France and Germany) have been committed to providing mediation to the parties of
the conflict within the Normandy contact group since the beginning of the process.

However, despite the fact that multiple rounds of negotiations were carried
out and two agreements designed to restore peace in the region were signed by
the parties able to ensure the implementation of the obligations those documents
included, it’s clear that the conflict wasn’t resolved and the military actions are
still being conducted. At the same time, the conflict has moved into the “frozen’
stage with the outbursts of active military actions happening from time to time. It
decreased the number of casualties and allowed to provide more assistance to the
civilian population living along the so-called “grey zone”. According to the experts,
it will take a lot more time and the effort of major international powers to reach the
full ceasefire, and establish peace in the region.

It’s worth to mention that in to the illegal annexation of Crimea and deliberate
destabilisation of a neighbouring sovereign country, the EU has imposed restrictive
measures against the Russian Federation. EU’s diplomatic restrictions against the
Russia were first imposed at an extraordinary meeting of EU leaders on 6 March
2014. The EU gradually increased its restrictive measures, starting on 17 March 2014
with the targeted sanctions against persons responsible for actions against Ukraine’s
territorial integrity, sovereignty and independence. In view of Russia’s actions
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destabilising Eastern Ukraine, a first package of significant economic sanctions
targeting cooperation and exchanges with Russia was announced on 29 July 2014.

A reinforced package of economic sanctions was announced in September 2014.
At the same time, the EU participated directly in negotiating the Geneva Joint
Statement of 17 April 2014. It welcomed the subsequent agreements for a ceasefire
and further steps to stabilise the situation and achieve a political solution, reached
in Minsk in September 2014 and in February 2015.

The duration of the EU’s economic sanctions against the Russian Federation
is clearly linked to the complete implementation of the Minsk agreements. As
part of its efforts for a political solution, the EU has stepped up its assistance to
the Organisation for Security and Co-operation in Europe (OSCE), conducted
trilateral talks on trade and energy-related issues with Russia and supported
political engagement including through discussions in the Normandy format (France;
Germany; Ukraine; Russia) and the Trilateral Contact Group (OSCE; Ukraine;
Russia) [16, p.7].

Additionally, as part of the EU’s non-recognition policy of the illegal annexation
of Crimea and Sevastopol, the EU has imposed substantial restrictions on economic
exchanges with the territory. Among others, these include such important measures
as the ban on imports of goods originating in Crimea or Sevastopol unless they have
Ukrainian certificates and prohibition to invest in Crimea [17].

Another field of Ukraine’s cooperation with the EU is the security sphere. Here,
the top-priority directions are:

1) expanding political and military dialogue between the Ukrainian Armed
Forces’ authorities and the EU;

2) providing training to Ukrainian officers in the European Security and Defence
College, as well as in the national institutions of the member states;

3) preparing and ensuring Ukraine’s participation in common military training
and multinational peace-keeping operations;

4) engaging Ukrainian Armed Forces in the formation of the EU’s multinational
tactical battle groups;

5) employing Ukraine’s air transportation capabilities when peace-keeping
operations led by the EU are carried out;

6) setting up Ukraine’s cooperation with the security agencies and organs of the
Union (the General Secretariat of the Council of the European Union, the European
Union Military Staff, the European Defence Agency, the European Union Institute
for Security Studies) [18, p. 19];

7) working together at bilateral, regional and international levels to prevent and
combat terrorism in accordance with international law, international human rights
standards, and refugee and humanitarian law;

8) tackling the root causes of migration, establishing joint management of
migration flows, conducting preventive policy against illegal migration and trafficking
in human beings, developing and implementing integrated border management [15].
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Defence and security cooperation, both in terms of policy and practice, is a key
link between the NATO, EU and Ukraine and holds great promise for success if the
political will to act exists.

Bearing in mind the ultimate goal of joining the European defence and security
system, Ukraine has been building its relationship with NATO — the organization
bearing most of the responsibility when it comes to maintaining peace and security
in the region and having all the military resources for that matter.

Relations between NATO and Ukraine date back to the early 1990s and
have since developed into one of the most substantial of NATO’s partnerships. A
ground-breaking event in the history of Ukraine-NATO relations happened in 1997,
when the parties signed the Charter on a Distinctive Partnership between the North
Atlantic Treaty Organization and Ukraine. This document outlined the areas and the
long-term goals for cooperation. When it comes to the foreign policy, those included:

— political and security related subjects, in particular the development of Euro-
Atlantic security and stability, including the security of Ukraine;

— conflict prevention, crisis management, peace support, conflict resolution and
humanitarian operations, taking into account the roles of the United Nations and
the OSCE in this field;

— the political and defence aspects of nuclear, biological and chemical
non-proliferation;

— disarmament and arms control issues, including those related to the Treaty on
Conventional Armed Forces in Europe (CFE Treaty), the Open Skies Treaty and
confidence and security building measures in the 1994 Vienna Document;

— arms exports and related technology transfers;

— combatting drug-trafficking and terrorism [19].

Moreover, in 1994, Ukraine joined NATO’s “Partnership for Peace” program to
develop closer relations with the Organisation, implement jointly defined priorities
and eventually lead the partnering country closer to the membership. The political
cooperation and dialogue happens on the level of highest Ukrainian officials and
Organisation representatives, as well as through the NATO — Ukraine Commission.

The external cooperation between NATO and Ukraine is outlined in Annual
National Programme for NATO — Ukraine cooperation within the framework of
Working plans of NATO. Armed Forces of Ukraine have been involved in a number
of Alliance’s projects and initiatives that are aimed at increasing their operational
and defence capabilities.

Since 2004, the Armed Forces of Ukraine are taking part in Operational
Capability Concept, which was created to improve the level of interoperability
between the units of partner states that are participating in NATO “Partnership for
Peace” program and NATO member-states. The goal of this concept is to enhance
operational capabilities of the partnering states through the use of leading armies’
standards in training and combat work.

A number of units of the Armed Forces of Ukraine are declared to participate
in the project; these units are trained by NATO standards and are appropriately
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assessed. The program allows such units to participate in NATO-led operations and
training exercises, and to get involved in operational duty in multinational military
forces of high readiness (led by NATO, EU, and UN).

Since 2008, the Ukrainian military are participating in NATO Air Situational
Data Exchange Program, which was launched in 2001 with the aim to cooperate in
battling air terrorism. The program provides the data exchange mechanism on air
situation in the western and southern regions of Poland, Romania, Slovakia, Turkey,
Hungary and Ukraine, and over the Black Sea region.

In 2012, the Armed Forces of Ukraine joined the Connected Forces Initiative,
the main aim of which is to improve interoperability and increase the ability
of NATO’s and partners’ militaries to work together when performing tasks in
multinational operations [20].

Since 2014, in the wake of the Russia-Ukraine conflict, cooperation has been
intensified in critical areas.

The 2014 NATO Wales Summit declaration stated that ‘Russia’s aggressive
actions against Ukraine have fundamentally challenged our vision of a Europe whole,
free, and at peace, [with] long-term consequences’. NATO took another step to
reassure allies and partners in central and eastern Europe, as well as deter Russian
aggression, and adopted the Readiness Action Plan. It includes tripling the Response
Force, creating a Very High Readiness Joint Task Force and boosting presence in
eastern Europe.

NATO has been standing up for Ukraine’s territorial integrity and contributing
to the peace-building process. The Organisation continually stressed Russia’s
‘significant responsibility’ to implement the 2015 Minsk peace agreements
(negotiated by Ukraine, Russia, France and Germany). Following the April 2016
NATO-Russia Council, NATO Secretary-General Jens Stoltenberg stated that all
Council members agreed on the need for a ‘full and rapid implementation’ of the
agreements, including full access for international monitors.

Making an emphasis on the constant ceasefire violations and impediments to the
work of OSCE observers, Stoltenberg urged Russia ‘to stop supporting the militants,
and withdraw its forces and military equipment from Ukrainian territory’ [21, p.2].

It’s impossible not to mention that Ukraine’s willingness to join NATO has
been gradually increasing since the start of its relationship with the Organisation
and reached its peak after the development of the armed conflict on the territory of
our country. On December 23, 2014 the Ukrainian Parliament voted to drop the
country’s non-aligned status and work towards NATO membership [22]. However,
despite the long-lasting participation of our country in the “Partnership for Peace”
program, which served as the transition stage for many Eastern European countries
that joined NATO after the fall of the Soviet Union, the Organisation’s officials
were clear that it is not ready to consider accepting Ukraine as one of its members.

There’re multiple formal reasons why the membership isn’t accessible for our
country at the moment. The primary one is that such membership would ultimately
‘trigger’ the state’s collective self-defence obligation Article 5 of the North Atlantic
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Treaty contains. And that would mean that most of Europe, Canada and the United
States had to engage in a military action against Russia.

The financial factors and the ongoing conflict within the Ukrainian society
regarding the participation in NATO don’t help the state officials to reach the
membership goal.

The Ukrainian factor in shaping Europe’s security space at the current stage

As a natural part of Central and Eastern Europe, Ukraine should be focused both
on creating a stable, friendly external environment, which will allow it to adequately
react to political and economic threats to the national security, and implementing a
crucial internal program designed to transform the country into an open, democratic,
prosperous society with a market-oriented economy.

Ensuring that the external factors affecting national security remain stable is a
major priority of Ukraine’s foreign policy, which is reasonably difficult due to the
fact that our country is located in the so-called “belt of instability”. At the same
time, Ukraine’s success in maintaining that stability influences not only the country
alone, but also impacts the political and security climate on the entire European
continent. Why is that?

The Ukrainian crisis has put the EU and Russia on an increasing collision
course — a course that neither side wanted nor foresaw. As Ulrich Speck has noted,
the EU never intended to get into a geopolitical confrontation with Russia; rather,
it “sleepwalked” into it. Now, the European leaders understand that the geopolitical
stakes are too high for either side to easily back down. For the EU, there’'re two
important interests to focus on: first, the stabilization of the instability zone and
turmoil on its Eastern periphery, and second, the respect for the principle that
European borders cannot be changed by force [23, p. 24—25].

Russia’s aggression against Ukraine and prolonged military actions happening
on our country’s territory automatically meant that a huge hole in the EU security
and defence system was forming. And since the EU and the US ‘missed’ the
signal Russia sent back in 2008 when its armed forces intruded Georgia and didn’t
develop a united political course regarding Russia, the EU had to express a stronger
reaction this time around. And it did. Multiple times, the Unions officials and the
representatives of the member states expressed their disturbance with the events
unveiling in Ukraine, as well as took action in form of sanctions against Russia. The
High Representative Federica Mogherini announced that the EU is going to put a
hold on its cooperation with the Russian Federation in 2014. In that same year, the
Secretary General of NATO made a historical statement that the Organisation and
Russia weren’t partners anymore.

After the crisis in our country and observing Russia’s demonstration of power
multiple times (let’s just mention the aircrafts violating the borders of the EU
countries and the alleged cyber-attacks), European countries had to review most of
the aspects of their security policies, from cybersecurity to the military budgets and
capacities, as well as general political courses, relationships with Russia and other
international partners. They had to revise their approach to ensuring stability in
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the region and consider deeper integration in the matters relating to the common
security and defence.

The decision establishing PESCO was adopted by the Councilon December
11th, 2017. Tt is based on Article 42(6) of the Treaty on European Union, which
provides that the member states with military capacities fulfilling the higher criteria
and which made more binding commitments in the sphere of military cooperation
and security should establish permanent structured cooperation within the EU [24].
Essentially, PESCO is a Treaty-based framework and process to deepen defence
cooperation amongst EU Member States who are capable and willing to do so. The
aim of this integration is to jointly develop defence capabilities and make them
available for EU military operations. This will thus enhance the EU’s capacity as
an international security partner, also contributing to protection of Europeans and
maximise the effectiveness of defence spending [25].The countries agreed to increase
their defence budgets, defence investment expenditure, efforts in the cooperation on
cyber defence, capability development and the deployability of the forces.

The Council will be responsible for overseeing the policy and adopting deci-
sions or recommendations providing strategic direction and guidance, ensuring the
fulfilment of the more binding commitments the states have taken upon themselves,
assessing the contributions of member states and updating their commitments.
According to the decision, each participating member state should provide the Union
with a plan for national contributions and the military capacities developed within
the PESCO framework will remain within their sphere of influence [24].

Despite the positive changes in the EU’s security and defence policy and the
moves toward closer integration in that field, it would be ignorant if we ignored
the fact that the events in Ukraine led to yet another split among the EU member
states, especially when the conflict in Ukraine was only evolving and there was still
hope that diplomatic means and gestures could convince Russia to stop the aggres-
sion and reverse its adverse effects. A lot of effort was put into the adoption of the
aforementioned decision. The fact that the states were having a bit of an argument
when imposing sanctions should not be forgotten as well. And, even the need to
develop a military capacity outside NATO which is driven by the desire of the EU
states to be able to react to certain events without having to coordinate its actions
with the US or Canada is alarming to a certain extent.

It’s worth to mention a different comment made by Jan Techau. In one of his
articles he mentioned, that the crisis over Ukraine is indeed, as many other scholars
and political commentators suggest, about the future of the political and security
order in Europe. But contrary to what many of them claim, the changed it implied
and the consequences it will cause are much less about rules, architecture, and all
the other abstractions the analysists discuss. It is more about who is willing to put
the military might and the full diplomatic force on the line to defend Western and
Central Europe. Shortly, Techau makes the point that the Ukraine crisis is about
the division of powers and the redefinition of the United States’ role in Europe. He
thinks that due to the events that happened in Ukraine and its conflict with Russia,
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Europeans and Americans are in the midst of negotiating who should be in charge
of security in Europe at a time of strategic scarcity [26].

While one may not entirely agree with this opinion, it’s difficult to deny that the
Ukrainian crisis confirmed the fragility of the European security system. It turned
into the biggest challenge since the end of the Cold War, changed the security
situation throughout the entire continent and shook the balance of political powers
that existed at the time of its beginning. Therefore, European countries are now
forced not only to find the way to restore the stability and ensure proper security,
but also to participate in the geopolitical games — the division of control spheres.

And, most foreign and national scholars believe that it were the disintegration
and reintegration processes taking place on the European continent in the past
20 years that aggravated old and gave rise to new threats and challenges, caused
instability and emergence of areas of active, “frozen” and potential conflicts, including
in and around Ukraine. Now, our country is turning into a buffer zone, a small coin
in the big geopolitical game. This process was facilitated not only by the lack of the
state leadership’s strategic vision, political will and ability to unite society, but also
by the not always productive pliability of the West in relations with Russia.

When it comes to the future of the European security challenges, it seems
reasonable to suggest the following possibilities of its development:

1. European countries should concentrate their united efforts on building a fast-
response security and defence system, which could be put in action by the decision,
adopted by a super-national intuition, but not a collective decision of all EU member
states. It will decrease the reaction time, make the Union stronger in face of external
threats and allow to build improved military capabilities due to the use application
of collective resources. The obligation to protect member states in case of the acts
of aggression is rather important in this regard.

2. Develop a comprehensive crisis-management strategy, which would allow to
prevent the conflicts on the Union’s borders or at least the aggravation of security
crises at the early stages of their development, averting the emergence of conflict
zones and lasting confrontations.

3. Increase the role of the EU institutions in combating hybrid and cyber
threats, terrorism, strengthening border control and energy security.

4. Despite the intention to achieve closer integration in the common security
sphere, maintain close transatlantic coordination within NATO, as well as between
the EU and the United States in the field of internal security, which opens up
possibilities to address military, civil and policing aspects under a single political
roof. This is particularly important due to the fact that the financial scope of EU
member states in the fields of security and defence will remain limited for the
foreseeable future.

5. Establish the energy union and the security and defence union under
the auspices of the EU to complement NATO and promote better protection of
Europe against various forms of aggression, be able to deploy large-scale missions
abroad, including operations against terrorist groups, naval expeditions and active
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confronting cyber-attacks, and to have monitoring and evaluation of security risks,
planning for emergencies systematically carried out.

Conclusion. Thus, in this article we looked through the basics of the EU’s
Common Security and Defence Policy, as well as Ukraine’s involvement in it. We
analysed the framework of our country’s cooperation with the Union and its member
states on security and defence matters, evaluated the assistance the EU provides
when it comes to the reform of the Ukrainian security sector. It became evident that
Ukraine changed the security climate in Europe dramatically. The events happening
in our country forced the EU members to rethink the framework of their security
cooperation and take a step closer to the establishment of an independent army and,
probably, to the creation of a security union. However, they will have to eliminate
their disagreements regarding the common security policy and work on their defence
systems not to fail restore and maintain peace and stability in the region.
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MiskHapoaHo-npaBoBe CHiBpoOITHUITBO YKpainu i €pponeiicbkoro Cow3dy y OyaiBHUITBI
Cy4acHOi CHCTEMH €BPOIEHCHhKOI Oe3nexu

Ha wnsxy do esponeticokol inmeepayii Yxpaina cmuxaemocs 3 cepliosuumu npobiemamis y cepi
6esnexu. Pocilicvka azpecis no eionowennio 0o Yxpainu € xkaouo6oio npobiemoio 3 mouku sopy sabesne-
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uenns 6esnexu 6 €sponi. Ockiivku Ykpaina 6 Cyuachux ymosax Hecnpomoicna 3abesneuumu ceitl cyeepe-
Himem i mepumopianviy YLLCHICMb, 60HA BUMYULENA AKMUBIYEAMU CRIBPOOTMHULMEO 3 MINCHAPOOHUMU
opeanisauismu, nacamneped 3 €gponeticokum Corosom i HATO 6 cepi 6esnexu.

3a maince cimdecamupiunuil nepiod possumxy inmeezpayitinozo npovecy €C nepemeopuscs na
001020 3 C8IMOBUX exoHOMIuNUX Aidepis. O0HaK 11020 NOMEHYIAN K 2100ANbHOZ0 NOTMUUHOZO T GILICHKO-
6020 2pasys na ceimogsiil apeni suxaukae cymuisu. €sponeticoxuii Coi03 y CYyuacHux ymoeax MoICHA po3-
nsi0amu ckopiue K neopmaiviy opzanizayiino xoiexmuenoi 6esnexu i oboponu. Hamazaiouucw smirumu
yro cumyayito, €C e0aemocs 00 nesHUX KPOKis, ki Maomy CYmmeso nOCULUMU 1020 GNIAUG Y NUMAHHIX
sabesneuenns Gesnexu npunaimui ¢ E€sponi. Oonum 3 npiopumemis €C 6 upoMy HANPSIMI € aKMUBI3A-
yis ionocun 3 cycidamu Corosy na Cxodi (peanizauis npoepamu «Cxione napmuepcmsos), 30kpema 3
Yipainoro, 3 memoio cmeopenns na ocrnosi npunyunie €C npocmopy npoygimanis ma dobpocyciocmsa.
IIpomucmosimmns minc Pocieio i Ykpainoio o6ymosuno smiwenns axyenmis cnigpodimuwuymea cmopin 3
exonomiku y cepy besnexu. 3 2014 p. €C 3 memoio nadanns donomozu Ykpaini ¢ numanni peani-
sauii pegpopmu cexmopa besnexu nposodums cmpamezivii KOHCYIbMAuii ma Hadae NiOMpuMKy Komu-
Kpemuux pegpopm y yitl cepi na ocnosi npasosux cmandapmie €epocoiosy. Kpim mozo, 6ionosiono oo
npoexmy Yz00u npo acouiayiio nepedbauanocs cnigpodimnuymeo Yipainu 3 €C 6 cgepi besnexu ma
oboponu. Oonax uepes nosuuiro Hideprandis, sxa siomosnsiacs pamugixyeamu Y200y, €eponeiicoka
pada y epyoni 2017 p. yxeamuna 0okymenm, SAKull 6ioKpus wisx 00 3asepuenus pamudicayii Yeoou.
Xoua oxpemi excnepmu 66ajicaiomv, Wo yxeaiene piulenns Hiu0zo He 3MIHIOE 6 Ye00i npo acouiayiio
i ne obmexcye Yxpainy 6 cnispobimuuumsi i soauxcenni 3 €C, y nvomy Oyau 3aixcosani nenpuemmi
ons Yepainu momenmu. Tax, niomeeponcenns cnisnpayi €C 3 Yepainow 6 cepi 6esnexu cynposodicy-
EMbCSL ymounennsm cmocosno giocymuocmi y Coiozy 30606’ s3ams w000 mozo, wo €C uu deprcasu-uienu
nosunmi 3abesneuumu zapanmii Koiexmuenoi 6esnexu abo iy 6ilicvkosy 00momozy abo NiompumMKy
Yipaini; eusnarnns memoro Y200u npo acoyiayiino ecmanosienis G MicHUX © MPUBAIUX BI0HOCUH MidC
Yxpainor i €C ne osnauac nadanns cmamycy xanoudama na ecmyn 0o €6pocoiosy, a maxoic ne nepeo-
bauae xHoonux 30006’°s13a1b NPUCBOEHHS MAK020 cmamycy Ykpaini ¢ matioymuvomy. Pasom 3 mum ciio
susHamuL, wo y pasi, axuo Ykpaina docsizne cymmeeozo npozpecy na wasxy ecmyny 0o €C, mo numanus
npo ii urencmeo ¢ Esponeticvkomy Corosi moxce bymu poseasnyme. Todi Yxpaina smooce noenoio mipoio
ompumamu zapanmii ceoei Gesnexu.

KiouoBi cioBa: e€Bpolieiicbka iHTerpailis; MojiTHKa Oe3NeKy; 30BHIIIHS MOJITHKA, YKpaiHa;
Esporneiiceknit Coroz; HATO.
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u Ienepanvrvix adsokamos Cyda cnpasednusocmu u Obwezo cyda. B cmamve uccredyomes: npouedypol
popmuposanus cyoetickozo xopnyca ¢ EC u npoyedypuvie nosuecmea, nosisusuuecs nocie Juccabon-
cxoti pepopmot. Jlo pepopmor cyovu u Ienepanvivie adsokamol HAHAUATUCH NO 00UWEMY COZIACUI0 NPA-
BUMENILCME 20CYOAPCME-UNEHO8 U FMOM NPOUECC HOCUIL 3AKPLIMBLL XAPAKMED, NOCKOLbKY 8bl0BUNCEHUE
Kanoudamos omHocumcs: K eHympenHell komnemenyuu zocyoapcme-uienos. Iocae e Jluccaboncrux
UBMEHEHUL HA3HAYEHUEe NPOUCXOOUM MOJLKO NOCIE KOHCYILMAUUU CO CNEUUANLHOU KOLIezuetl, Komopast
denaem 6v1600 0 npuzodnocmu Kanoudamos. Hecmompsi na mo, umo 6v1600bi KOJLIE2UU HOCAM PEKOMENH-
oamenvublil xapaxmep, 20cy0apcmea-uieHvl CAeOYIOm UM U 6 CLyuae OmpuyameibHoz0 3axKi0UeHust Kam-
dudama cuumarom ¢ 6arromuposanus. OmoervHO PACCMAMPUBAIOMCS. KPUMEPUU OUEHKU KAHOUOamos,
U3 KOMOPHIX KOJLIEZUsL BbLOCSIeMm WeCmb OCHOBHLIX: CNOCOOHOCMYb Kanoudama K npasosomy aHAIu3y,
NPOGECCUOHATPHBLIL ONbIM, BO3MONICHOCIID GbINOIHAMD 00A3AHHOCMU CYObU, S3bIKOGbIE CNOCOOHOCTU,
cnocobrocmv pabomamn 6 kKomanoe 6 MercOyHapoonoll cpede, 6 KOMOopoil npeodcmasienvl HecKoIbKo npa-
BOBLIX CUCTIEM, U HE GbI3LIBATON T COMHEHULL He3ABUCUMOCTYL, OeCnPUCTPACIIHOCID, CNPABEOIUBOCIND
u wecmnocmv xanoudama. Hosvil sman xoncyivmauuil ¢ xoirezueti no omoopy cyoetl, nOsGUSUTICS,
6 pesyrvmame Jluccabonckoil pedpopmol, chopmuposai menoeHyuio x 0eMOKPAMU3auuL mozo npoyecca
U NPUOTUINCEHUIO €20 K 00UeeBPONEUcKUM CINAHOApPMam. Mo No360JUL0 ABMOPY YMeeprcoamv, umo npo-
yece opmuposanus cyoeticrkozo xopnyca 6 EC cman 60iee npo3apauivim u cnpagediusoim, umo Ciydicum
00HOU U3 UHCTMUMYUUOHATLHOIY 2apanmuil Haoxexcawel npagosoi sauumot ¢ Espocorose.

Kimouessie ciosa: Esporneiickuii Cotws; cynebHast cucrema Esporieiickoro Corosa; eBponeiickas
UHTErpalus; HazHaueHue cyzeil; lenepanbubie agBokarsl Cyna cupasemiusoct EC.

Bcmyn. Cynosa cuctemMa — 1€ OflHAa 3 OCHOBHUX ITi/IBAJUH AEMOKPATHIHUX
mpaBoBuX cucteM. Eppornetichbkuii Coto3 (mami — €C) He € BUHATKOM, TUM T1ade, 110
BiH MO3UITIOHYE cebe came SIK IeMOKpPATHYHA OPTaHi3allisi, MO OIMKYEThCS B MEPIITY
4yepry intepecaMu HapoiB €Bpony, a He ypsiB. BHecok cymoBoi Biau y pO3BUTOK
€C ne mosxkna nepeotinutu [/{us.: 1, c. 254—287; 2; 3].

3annsa eeKTUBHOTO (DYHKITIOHYBAHHS CYZIOBOI CHCTEMU i peasizaiii HyHKITIH
CYZIOBOI BT BKpall BOKJIWBUMU € MIIAXU (OPMYBAHHS CYIiBCBKOTO KOPITYCY,
0 € 3all0PYKOI0 KBaJi(hiKOBAHOTO Ta TPYHTOBHOTO MPABOCY/JI, a TAKOXK HOTO
CIIPABE/IJTMBOCTI 1 TPO30POCTi. Y KiHIIEBOMY Pe3yJibTaTi 1le Ma€ CIPUATH 3MIIHEHHIO
IHCTUTYIIHHUX rapaHTiil 3aXUCTy TpaB ycix cy0’'ekriB mpasa €C.

Ananiz ocmannix docnioxcensv i nyonixayii. Ciin 3ayBakuTH, 110 YHi(DIKO-
BaHUX BUMOT JI0 KaH/AW/ATIB HA Tlocaly CyAMiB i leHepanbHUX a/IBOKATIB HA PiBHI
€C He icHYE, Tle TUTAHHS HAJEKUTH 0 KOMIIETEHIIII Jep/KaB-4IeHiB, MO PoOUTDH
HpOIEelyPy BUCYBAHHS Ta BiAOOPY KaHAMUAATIB HEMTPO30POIO 1 BaXKKOAOCIIKYBAHOIO.
Yepes 11e BioMO HeHarato AOCHTIKEHb i HAYKOBUX MyOJIiKaIliil 3 i€l TeMaTUKH,
nepeBakHO 3axigHoeBporneiicbkux. Lle mpari T. Jam6poscbkoro (T. Dumbrovsky) ta
b. ITerkooi (B. Petkova), A. /lemByna (A. Dashwood) ta A. /Isxoncona (A. John-
son), K.-M. Cyse (J.-M. Sauve) romo. B Ykpaini npobremarukon (hopmyBaHHS
cymmiBcbkoro Koprycy B €C 3alimanncs mepeBakHO B KOHTEKCTI BUBYEHHS iHIITHUX
nutadb B. Pemota, 1. Bpanyk, O. [Ilmakosuy.

Memoro cmammi € nociKeHHs TIPollecy MPU3HAYEHHS CY/UTIBCHKOTO KOPITYCY
Cyny cupasemymuBocti €C Ta BUSBIEHHS HAWHOBINIUX TEHAEHINH 1IHOTO MPOTIECY
y cBiTi pedhopm 3a JlicaBOHCHKUM JIOTOBOPOM.

Buxnao ocrosnozo mamepiany. Kosn mMmu roBoprMO TIpo cyaoBy cuctemy €C,
0lpa3y CJiJi BCTAHOBUTHU TEPMIiHOJIOTIUHY ScHICTh. OCTaHHSA PeaKilisl yCTaHOBUNX
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noroBopiB yBoauTh MOHATTS «Cya cripaBeasinBocti €Bporieiicbkoro Coio3ys, Skt
€ KOMILJIEKCHUM MO3HaYeHHSM JJist Beiei cynoBoi cucremu €C i yocobuioe cynoBy
Baany y Corosi. Coeto ueproro Cyn cripaBemymmBocti €Bporneticbkoro Coio3y ckJia-
naetbed i3 Cyny cnpaBeJyIMBOCTI, 3arajabHOTO Cy/ly Ta CIeliaJi30BaHUuX CYJ0BUX
nasar. Ajie po3rysiialoun 300y TKU YCiX €BPOTENHCHKUX CYI0BUX JIAHOK, OILIbHIIIE
BJKMBATH 3arajibHy Ha3BY /7151 yci€ei cyioBoi cuctemu Coiody — CyJ1 cripaBe/IJInBOCTI
€C, akuii focuth 9acto HazuBaoTh 1ie Cynom €C.

Twum mave, 1o B cyoBii cuctemi €C He 3akpiryieHa sKoaHa iepapxis, (popMaabHO
Cyn cnpaBeZIJIMBOCTI He € TOJIOBHOI IHCTAHIIIE€0 BiJIHOCHO 3arajbHOTO CY/y Ta
crieriali3oBaHUX CYJIOBUX IMAJIaT, a OT/Ke, KOKeH 3 HUX POOUTH BiMOBIHWIT BHECOK
y po3BUTOK IpaBoBoi cuctemu Corozy. Came TOMYy MU BBaKAEMO CJIYHIHUM BHKO-
PUCTOBYBATH [IJIsI TI03HAYEHHS CyZ0BOI Bjagan y BcboMy Corozi came nousatts Cyn
€C gK CyKyIHICTb PiBHOIIIHHUX JIAHOK.

Y KOHTeKCTi NOCTiKEeHHS CJijl 3a3HAYUTH, MO iHCTUTYIliHA cucTtemMa €C €
YVHIKQJIBHOIO, OCKIJIBKM BOHA HE CXO’Ka aHl HA OpraHi3allifiHi cucTeMM KJIACUYHUX
Mi’KHApOJHUX OpraHisalliii, aHi Ha opraHisariito Biaan y aepxkapax-uieHax. Ile, 6es-
IepeyvHo, MoB’sA3aHo 3 1paBoBoio npuponoio €C y 1minomy. Ile came crocyerbes i
cynoBoi cuctemn €C.

[TpaBoBa peryiameHTallist opranizaiii cyaosoi Biaagun y €C micturbess 6e31mo-
CepeIHbO B TOJOXKEHHSAX yCTaHOBUMX 0T0BOPiB Cotody, a Takox y Craryti Cymy
€C (axkuii € HeBig emHow0O yactuHo /loroBopy npo dyHkiionyBanus €C (mami —
JNDEC) y surmani [Iporokomy Ne 3), Pernmamenti Cyny cripaBemsmmBocti Ta Pergia-
MEHTi 3arajibHOTO Cyy TOIIIO.

o ckaany Cyay cnpaBeiimBOCTI BXOAMTD OJUH CYAJS BiJl KOXHOI JepsKa-
Bu-uneHa. Cynosi momomaraioth lenepanbui anBokatu. Ha manuit moment Cyn
CIIPaBEJIMBOCTI CKJIaA€eThes 13 28 cymui Ta 11 TenepanbHuX asBoOKaTiB.

Mo ckaamy 3araspHOTO CyHy BXOAMTH IOHAMMEHIIE OJUH CYA/S BiJl KOKHOI
nepskaBu-usiena. Kisgbkicts cyaniB Busnadaetbed Cratyrom Cyay €C. CraTyt Moxke
nepenbayaT Te, MO 3araJbHOMY CYIy AonoMaraioTh [enepasbhi agBokaru. /o
1 Bepecus 2016 p. 10 ckmasy 3araabHOTO Cyy BXOJUJIO TIO OJHOMY CY/II BiJl KOMKHOI
JepikaBu-uiena, To0To 28 cyauis. Ase micasg npunuHenns icuysanug Tpubynany 3
MUTaHb UBIIBHOI CITy;KOM OYJI0 MPUIHATO PillieHHs 30UIBIMUTH BIBIUI Cy/IiBCHKIIT
KOpIIyC 3arajabHOro Cy/Ly.

Ha 1ie pimenHs BIMHYJI0 HU3KAa YMHHUKIB, a camMe: 3arajbHUll Cyll 3 HOTO
ITUPOKOIO IOPUCAUKITIEI0 MaB TIOCTIHHO 3pOCTAl0Uy KibKICTh HOBUX CIIpaB; Tiepe-
JIAHHS JI0 HHOTO IOPUCAUKINT TpuOyHaIy 3 MuTaHb MUBLIBHOI CJIYKOH, MO TPUITHHIB
CBOIO [ITBHICTD; 3aHA/ITO BEJIMKA TPUBAICTH MPOTIECY PO3TISALY CIIpaB, SKa CTaja
HENPUMHATHOIO y CBITJI MOJIOXKeHb CT. 47 XapTii mpo ocHOBOMON0kHI paBa €C Ta
cr. 6 KonBeHItii mpo 3aXucT mpaB JIIOIUHUA Ta OCHOBOIOJIOKHUX CBOOO; 3pOCTAHHSI
KIJIBKOCTI TTPABOBUX aKTiB iHCTUTYTIB, opraHiB Ta areHTCTB €C, 3 IKUMU TPAIIOE
3arajbHUM Cy/, a TaKOX 3POCTAHHS CKJAQIHOCTI CIIpaB, AKi iHIIIIOIOTBCS Tiepen
HUM, 0c00JIMBO Y cepaX KOHKYPEHIIii, AepP:KaBHOI JOIOMOIM Ta IHTEJeKTyaJbHOl
BaacHocti. Tosk Gepydn 70 yBaru €BOJIIOIIIO0 HABAaHTAKEHHsT HAa 3arajJibHUU Cy/ Ta
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BKazani unuauky, [lapaament ta Paga €C npuitnsanu Permament (€C, €BpaTom)
2015/2422 mono BHecenHst 3Mi 10 [Iporokomy Ne 3 Craryry Cymy mpaBocyais
€C Bin 16 rpyaus 2015 p. [4].

BignosizHo 10 TIUX 3MiH KiJIBKICTh CY/IIB Y 3arajJbHOMY Cyji (hikcyeThbcst Ha
piBHi 56 (110 [1Ba Cy/Ii BiJl KOJKHOI JepsKaBU-4jieHa), a 1ie 301IbIIIeHHsT CYIiBCHKOTO
Kopiycy BigbyBaerbest y Tpu etanu: 25 rpyads 2015 p. npusHavyaoTbes 12 HOBUX
cyamis; 1 Bepecust 2016 p. pasom i3 mepepantsiM opucaAuKilii TpuOyHamy 3 MuTaHb
IUBIiIBHOL CIyKOM 10 3arajbHOrO CyAy MEPexXOAsaTh 7 CYAJiB, SKi BUKOHYBAJIN
y TpubGynani 060B’I3KM pa3oM i3 MepCOHAIOM Ta yciMa TEXHIYUHUMU PECypcamu;
1 Bepechst 2019 p. 1eB’s’Th HOBMX CY/IIB MalOTh OOIHHATH Mocaan 6e3 3aydeHHsI
HOBUX 4YJIEHIB ceKpeTapiaTy Ta iHIIOTO aJMiHicTpaTuBHOTrO mepconany. Ili peop-
ra"izaiiiini 3axo/u Bcepe/MHi 3arajJbHOTO Cy/ly MalOTh CJIYryBaTu e(peKTUBHOMY
BUKOPUCTAHHIO JIIOJCHKUX PECYPCIB y MOENHAHHI 3 TIPUHITUIIOM PIBHOCTI YCiX CY/IIiB.

Oxpemo cJtiji 3BepHYTH yBary Ha TOJIOKeHHS Permamenty, sike peKOMEH/Y€E
JlepskaBaM-uJieHaM YITPOBA/KYBAaTH TE€HEPHY PIBHOBArY TP MPU3HAYEHHI CY/TiB
110 3arajibHoro cyny. Tak, PersiaMeHT MpoNoHy€ P 4acTKOBOMY OHOBJIEHHI CY7I/TiB-
ChKOTO KOPITyCy 3arajbHOTO Cy/ly IPU3HAYATH 110 OJIHOMY YOJIOBIKOBI Ta OHIH JKiHIT
Bi/l KOJKHOI Jiep;KaBU-4JieHa, ajie 3 IOTPUMAHHAM YCiX BUMOT ycTaHOBYNX /[oroBopiB
JU7IST TIpOTiecy TPU3HAYEeHHS.

Tosx ctanom Ha TpaBenb 2018 p. y 3arampHoMy cy/i HamiuyeTbest 46 cynuis. Ha
BiMminy Bint Cyay crpaBe[/IMBOCTI, y 3arajJbHOMY Cy/i Ile He CTBOPEHO iHCTUTYT
[enepaabHUX aBOKATIB, X04a TaKa MOKJINUBICTD 3adikcoBana 4. 1 ct. 254 /[oroBopy
npo JIDEC, ane y BUHATKOBUX BUIIQJKAX PoJib [eHepaIbHOTO aiBOKAaTa MOXKE BUKO-
HYBaTHU Cy// 3arajJbHOTO CYILY.

Cynnis ta lenepambHUX aBOKATIiB MPU3HAYAIOTH 34 CITIJIBHOIO 3TO0I0 YPSIiB
JlepsKaB-4JIeHIB MiCJsl KOHCYJIBTAIlil 3 KOJIETI€0, BIJIMOBIIAJIbHOIO 32 HA/laHHS BHC-
HOBKY I110/10 IIPUJATHOCTI MOTEHUIMHUX KaHIW/JAaTiB /IJIs1 BUKOHAHHS BiJIITOBIIHUX
0060B’s13KiB. BoHM 1TpU3HAYAIOTHCST HA CTPOK IICTh POKIB i MOXKYTH OyTH TIepeobpaHi.

Cynui ta Tenepasbhi aBoKaTH 00MPAIOTHCS 3 YMCIA OCI0, YKsl HE3aTeKHICTh He
BUKJIMKAE CYMHIBIB 1 sIKi BOJIOAIIOTH KBasIihiKaIieo, HeOOXiHOIO /7t TPU3HAYECHHS
y CBOIX KpalHax [0 HallBUIIKX CYJI0BUX YCTaHOB, a00 0Ci0, SIKi € IoprucTaMy BUSHAHOL
KOMTIETEHTHOCTI.

Curin 3ayBaskuTH, 10 yHI(PIKOBAHUX BUMOT JI0 KaH/IU/IATIB HA TIOCALY CY/JIIB Ta
lenepaspaux azBokatiB Ha piBHI €C He icHYE, Yepe3 Te y 1[bOMY IPOIIECI 3aCTOCO-
BYIOTbCSI PI3HOMaHITHI HalllOHAJIbHI TPOLEAYPH, 1[0 POOUTH II0 TIPOIELYPY HEIpo-
30p0I0, BaXKKOJOCJII/PKYBAHOIO, TOXK 11 KPUTUKYIOTH He Jinie HayKosii [, ¢. 91],
ajle 1 €BpoOIENChKUI TTapJaaMeHT, SKUI 3aBXKIM BBaKaBCA HAWAEeMOKPATHIHINTUM
esieMeHTOM B iHcTUTYINHIN cuctemi €C. Tak, [TapsaMeHT MOCTIHO TTiIKPECITIOE, 110
BiH TaKOK X0ue OpaTH ydacTh y 0OTOBOPEHHI KaHIUAATYp Ha CYIJIBCHKI TTOCAAN STK
npezctaBark HapoiB €C [6, c. 671]. Ane nepskaBu-uyieHN He BBAXKAIOTh 3a JIOIIJIbHE
poOUTH Taki HOBOBBE/IEHHSL.

[TeBHwuii Iporpec y 1boMy BigHOIIEHH] BinOyBcst 3 peopMOIo, 3aIPOBAKEHOI0
Jlicaboucokum goroBopom 2009 p., Ko OyJsio BUIO3MIHEHO TPOIEAYPY MPU3HA-
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YeHHS KOPIyCY CYAMIB Ta leHepaJbHUX aIBOKATIB, a caMe BBEJIEHO MOJIOKEHHS TIPO
CTBOPEHHSI CIIeIialbHUX KOJIeTi 3 MeTOI0 HaJlaHHS BUCHOBKIB 1O/I0 TTPU/IATHOCTI
KaHauara 10 BUKoHaHHs 060B’s13KiB (cT. 255 JIMEC). /o mporo mpoiec BiadboOpy
cyaiB OyB MEHII IIPO30PHIL, a Yepe3 Iie i He iCHYyBaJIO HAyKOBHUX AOCTIIKEHD 010
i€l TemaTuku. JK 3a3HAYAIOTh OKPEMIi aBTOPH, 11eil KPOK 3acBijuuB ciigyBanag €C
OCTaHHIM TPeH/IaM K y HalliOHAJIbHOMY, TaK i Y MIXKHAPOJIHOMY CY/IOUMHCTBI [/[1B.:
7; 8]!, TakuM SK MiHiMi3allis 3aM0JITU30BAHOCTI TIPOIIECY CYZOBUX MPU3HAYEHD Ta
30asTaHCyBaHHST HE3aJIeXKHOCTI CY/UIIB 13 1x miasBitHicTio |9, c. 456]. [lilicHo, Ha Tpu-
KJ1a/i €BPOIEHChKOTO CyLy 3 MPaB JIOAUHI MU MOKEMO TIOOaYUTH PeasTi3aliiio MaiiKe
TaKol X MOJIeJli TTPU3HAYEHHS CY/JIIBCbKOTO KOPIIYCY, 3alIpoBa/iXKeHoi Pe3oiolrieto
Kowmirery minictpis Pagu €sponu y 2010 p. [10]. I Tyt curix Bkazatu Ha 060MmiabHUIIT
BIJIUB Mi’KHAPO/{HOTO TIpaBa Ta HalliOHAJTbHOTO 3aKOHO/IaBCTBA.

Tenepiuras mporeaypa npusHadeHHs cyiB i [eHepaabHUX afBOKaTIB Tepeada-
vae JIBi cTajil: mepima — migdip KaHUIaTIB AepKaBaMy-4JeHaMHU, IPYTa — BUHECEHHST
PEKOMeH/IaIlifHOTO0 BUCHOBKY KOJIETI€I0 TTPO MPUAATHICTh KaHWUIATIB, TICJASI SKOTO
VPSAK AepiKaB-uIeHiB 3a CILJIbHOIO 3r0L010 POOIATH IpuU3HadYeHHs. IIpu 1boMy
XOTiI0Ccs O MiZAKPECaNTH, 110 3aBAaHHAM KOJIErii € OliHKa IPUIATHOCTI 3aIIPOIIOHO-
BaHOI'O JIEPKaBOIO-YJIEHOM KaHAWaTa Ta B KOAHOMY pasi He BHOIp MiX KiJbKoMa
kauauaaTypamu. OCHOBHY BIITIOBIIATBHICTD 3 TIPU3HAYEHHS CY/TIB i leHepasbHux
a/IBOKATiB HECYTb BCe JK JlepKaBU-UYJICHHU.

Jlo ckmaay Kosierii BXOAATh ciM 0ci0, sIKi JoOMParOThCs 3-IMOMIK KOJIMIITHIX uJie-
HiB Cy/y cripaBeJJIUBOCTI Ta 3araJbHOTO CY/LY, YJIeHiB HAITIOHATBHUX BUIIUX CY/IiB
Ta IOPUCTIB BUBHAHOI KOMIIETEHTHOCTI, O/{Ha 0c0oba 3 SIKUX MPOMOHYEThCsT EBporieii-
CHKUM TIapsiaMeHTOM. Pajia yXBaJioe pillleHHs, 1[0 BCTAHOBJIIOE MpaBuia poOOTH
KoJIeTii, Ta pilieHHsT Ipo Npu3HaveHHs ii uieHiB. Kosreris mie 3a inimiarusoro [oyoBu
Cyny cripaBeJIuBOCTI.

o 3miH, yHecenux JlicaBOHCHKUM JIOTOBOPOM, Cyiuli Ta [eHepasbHi ajBOKATH
MPU3HAYAJINCS 32 CITIJIBHOIO 3TO/ION0 YPSI/IiB JI€pKaB-wieHiB Oe3 MPOXOKEHHST APYToi
cramii. 3a Bcio ictopifo icayBanas Cyay €C KoaHOTO pasy KaHauaatypy He 6yJo
BI/IXMJICHO IOIIPU TEOPETUYHY MOKJUBICTD 11b0r0. [licist 3anpoBajikeHHsI OHOBJIEHO1
MPOTIElyPU Ta CTBOPEHHST KOHCYJIBTATUBHOI KOJIeTii BxKe CiM HOMIHOBAaHUX KaH/M/1a-
TiB He OyJiM HEO CXBaJieHi, a OTKe, He PU3HAYEH]I HA TOCAJM, HABITh HE3BAXKAIOUN
Ha PeKOMEHIAIIMHUI XapaKTep BUCHOBKIB KoJierii. 3arasiom y €C criocTepiraetbes
TeH/IeH 4, 1Mo iHctutyTn €C Ta Jep:kaBu-4aeHn JOTPUMYIOTHCS PEKOMEHAAITIHHIX
pillleHb JIOMOMI>KHUX OPraHiB, SKi € BUPAKEHHSM JleMOKpaTuyHuX 3acaja Coiosy, TUM
caMuM pobJisTar O/IBII AEMOKPATUUHIM CaM iHTerpaiiiHuii mpoiec?.

!V 1upoMy KOHTEKCTI He MOKHA He 3rajiaTit BIuinB Pagu €Bporu Ha 1eii npoiec ta 6e3rmocepeHbo
Pexomenganii [Tapaamentcbkoi acam6iel Pagu €sponn 1429 (1999) 1ozo HaiioHaIbHUX IIPOLELYD
HOMIiHaIll KaHauaaTiB st BUOOPiB 10 €Bporeiicbkoro cymy 3 mpas Jmoanan. (URL: assembly.coe.
int/Main.asp?link=/Documents/Adopted Text/ta99/EREC1429.html), mio iocTpye BIIMB M’ SIKOr0
Mi’KHAPOJHOTO TIPaBa Ha BHYTPINTHE 3aKOHO/IABCTBO y cdepi, sSKa MAMaga€ CyTO il BHYTPIITHbOAEP-
JKaBHY KOMITETEHIIITO.

2 TIpukiaoMm MOKe cayryBaTu jgorpuManHs Ilapimamentom Ta Pajoi y 3aKoHO[aBYOMY IpoIeci
BUCHOBKIB ExoroMiuHOrO Ta corianpioro komitery ta Komitery Perionis abo B3sSTTsI 10 yBaru rpo-
MaJSTHCBKOI 3aKOHO/aBYOI iHimiaTuBu KoMici€io mpu iHIiMiI0OBaHHI 3aKOHO/IABYOTO TIPOTIECY.
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YV BiANoBiAb Ha 1le, PO3YMil0YM piBeHb BIAIOBIAAIBHOCTI, GaraTo AepKaB-dIeHiB
3pobun OiIbII CYBOPOIO MPOLEAYPY BiAOOPY KaHAMAATIB Ha HAI[lOHAJIBHOMY PiBHI,
1110, OE3IEPEUHO, CAYTYE MiABUIIEHHIO SKOCTI MTPABOCYIIS.

[lo pedi, ipu cTBopeHHI €BPOIENCHKOTO CIIBTOBAPUCTBA BYTIJIIA Ta CTall 3a
OCHOBY GYJI0 B3SITO TIPOTO3UIIiTO (DPAHILY3BKOTO YPSILY MO0 MOPSIAKY (hOPMyBaHHS
Cymy, y Toil yac gk ypsia HiMmeuunnu BbauaB y NpUsHAYeHHI Cy/IIB JIMIIE YPsAaMu
MOXKJIUBICTh 3JIOBXKUBAHHS BJAJI0I0 Ta 3arpo3y CYIMiBCbKill He3damexxkHocTi [11,
c. 100]. 3 yacom syHasm pisHi TPOIO3UILi 100 pedopM MPOIEAYPH, HATTPUKIIAJ,
[Taprament nponioryBaB Pagi €C obupaTit MOJOBUHY CYIIBCHKOTO KOPIIYCY, iHIITY
MOJIOBUHY TOTOBHiT OYB HOMIHYBaTH caM. AJie 11i TPOTIO3HUILil OyJIN BIAKMHYTI caMUM
Cynom €C. Haromicts y J{omosiai po6o4oi rpyIu mogxo MailbyTHbOTO CYZ0BOI CHC-
temu €Bpornelicbkux crisroBapucts 2000 p. [12], axa npaifoBana HaJl TUTAHHIMEI
BIOCKOHAJIEHHS cy0urHCTBA Ha piBHi Co103y, 3’IBUJIacs Iepliia 3rajKa Ipo HeoOXis-
HICTb CTBOPEHHS He3aJIeKHOI eKCIIEPTHOI KoJIerii, ska O OIiHIOBala KaHIM/IATIB, SIKIX
obupasm cami sepskaBu-usiern. Came 1ieit mpoekT OyB peaTi3oBanHuil i B TOAATBIIOMY
Brijiennii y ct. 255 /IMEC.

1 6epesnst 2010 p. oxpasy micast HabyTTst unHHOCTI Pitners Ne 2010/124/EU rta
Ne 2010/125/EU Bix 25.02.2010 p., skumu Paga ta I[lapnament Bcranosusau Ilpa-
BUJIA ISAJIBHOCTI KoJierii i mpusHaumiu ii wieHis!, GyJia cTBOpeHa Ta po3ioyaia CBOO
pobOTY KOJIETIs, 0 MaJsia BUPINTYBATH TTUTAHHS MO0 TPU3HAYEHHS Ta TOBTOPHOTO
MIPU3HAYEHHS HA MTOCALy CY//IiB KaHAMU/IATIB, 3aIIPONOHOBAHUX JlePsKaBaMU-YJIeHAMM.
Y Gepesni 2014 p. ckiraza xoJierii 6yB 4acTKOBO OHOBJIeHMIT. YteHu KoJterii mpusHa-
YaIOThCS CTPOKOM HA YOTHUPU POKHU i MOKYTH OYTH MOBTOPHO TIPU3HAYEHI.

Cranom Ha 2017 p. koserist npoBesna 19 3acizanb 1 po3ryigHyIa KaHAuaaTypu
64 oci6 (22 kanaumata Ha mocany cyauiB Cyay crnpaBeiuBoCTi Ta 28 — 3araabHOTO
cyay). 3 UX KauauaaTie 36 KaHAUAATIB PO3TJISAAATUCS HA PU3HAYEHHS BIIEPIITe,
iHmi — y 38’13Ky 3 nosropauM npusHadeHusM. [licTs Kauanmatyp 6yi0 BiIXuaeHo
(5 na mocaxy no 3arambhoro cymy, oaud — no Cyay cripasemnuBocti) [13]. [listib-
HIiCTb KOJIerii, Tak caMo sIK i Oy/b-stkoro iHmoro oprany €C, IpyHTYEThCS Ha TIPUH-
IUII [IPO30POCTI, a OT/Ke, IMOPOKY KOJIeTist IMyOJIiKye CBOI 3BiTH, jie TIOBHOIO MipOIO
PO3KPUTI TPUHIIUIIK ii poOOTH Ta He JiMIle 3a3HA4YeHi, a i po3TayMadeHi Kpurepii,
3a SKUMU KaHIMJATH IIPOXOLUIH Biaoip.

OxkpeMo x0Tijlocst 6 3yNMMHUTHUCS HA KPUTEPISIX OIIHKU KaHAW/IATIB, 3 SIKUX
KOJIeTis BUJIJISIE 1IiCTh OCHOBHUX: 3/IaTHICTb KaH/M/1aTa JI0 IPAaBOBOTO aHaJIi3y, IIPO-
eciitHuii 0CBi, MOKINBICTH BUKOHYBATH 000B’SI3KM CY/IIi, MOBHI 3[[i6HOCTI, 371aT-
HICTD TIPAIIOBATU y KOMaH/l Y Mi’KHAPOJHOMY CEPE/IOBUIIll, B AKOMY ITpe/iCTaBJIeH]
JIEKIJIbKA [TPABOBUX CUCTEM, 1 Ui € GE3CYMHIBHUMU HE3AJIEKHICTD, HEYIIEPEIIKEHICTD,
CIIPaBEINBICTD Ta YecHiCTh ocobu [13, c. 22].

Yei 11i xpuTepii BUBYAKOTHCA B KOMILIEKCI, ajie HA MPAKTUIl TPU 3 HUX CTa-
I0Th BUPIIIAJIBHUMU IIPU 3aTBEP/KeHHI KaHIUIaTypu Ha nocaay cyaui no Cyny

! Ynenamu kosterii Oysn npusHaueHi cyaui €BponeiicbKoro cyay 3 Nmpas JIOAUHU, CYAI BEPXOBHUX
Ta KOHCTUTYIIINHUX CY/iB /lepsKaB-4sIeHiB, mocafoBIli [lapiameHTChKOI KOMICIT y TTpaBOBUX CIIPaBax,
xosummHi cyani Cyny €C, unenn cekperapiaty Paan Tormo.
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€C: HesanexXHICTD, 3/IATHICTD JI0 MPABOBOTO aHami3y Ta npodeciiinnii gocsia. Ty
OyayTh GpaTUCS 10 yBary IIOIEePeIHI HalllOHAIbHI ocagu. 3BICHO, Y IPSIMOMY CEHCI
KOJIETis He Ma€ TpaBa Ii//IaBaTi CyMHIBY 3aKOHHICTH IIPU3HAYEHHST 0COOM Ha MEBHI
BHYTPIIIHbO/IEPKaBHI Tocaan, 60 iHakie 1e Oyie PO3IIHIOBATUCS SIK BTPYYaHHS
Yy BHYTPIIIIHIO KOMIIETEHIIIIO /lep;KaBU-uJieHa Ta K MMOPYIIeHHS PUHIINAILY JIOBipH,
aJle Ha IPaKTHUIL KOoJierisl 3BepTae Ha 1ie yBary. TakoK 1epeBipsieTbCsl CyMJIIHHICTD
ocobu TPy BUKOHAHHI CBOiX 000B’sI3KiB Ha momepeanix mocaaax. 1logo meromis
BiZIOOPY KaHAUIATIB JepsKaBaMU-4IeHAMHU, TO, 3HOB-TAKH, CITUPAIOYNCH HA TIPUHITHIL
HEBTPYYAHHS y BHYTPINTHIO KOMIIETEHITITO JepKaB, KOJETis He MOKe TijgaBaTh
CYMHIBY iX JIOMIJTBHICTD T JIETITUMHICTD. Hampukiiaj, HerocTaTHS TTPO30PICTh HAaIli-
OHAJILHOI TIPOIEIYPU He MOKe BBa)KaTUCH IiJICTABOIO JJd HeloBipu ypsajoBi. Tak
caMo 1 JIOCKOHAJIMIA IIpollec BiAOOpy KaHAuAaTa Ha HalliOHAJbHOMY PIBHI He MOXKe
BILIMBATHU HA KOJIETIIO y TOMY CEHCI, 1110 BOHA MA€ MPOBOUTHU TOCTI/KEHHS KOMIIe-
TEHTHOCTI KaHAuJaTa He3aJeKHO Bij Mmonepeanix BigOIpKOBUX eTalliB.

CTOCOBHO 3aTHOCTi 10 TTPABOBOTO aHAJi3y, TO KOJIETis KOHIEHTPYE CBOIO
yBary Ha 3HaHHSIX KaH/IM/laTa OCHOBOIIOJIOKHUX ITPUHIIUIIB B3aeMozii mpaBa €C i3
HalliOHAJbHUMU MIPABOIIOPSI/IKAMU JiepsKaB-uJieHiB, BIuBy npaktuku Cyny €C na
iHTerpaniiiHuii Ta HaI[iOHAJIbHI [IPABOMOPSAKY, a TAKOK 0A30BUX MUTAHHAX II0J10
Cyny €C ra fioro opucankiii. [leit kpuTepiit TpuaTHOCTI 3a3BUYAll BUSBISIETHCS
Ha criBbOecizi i3 kamauzaTom. Sk 3a3Havae cama KOJerisi y CBOEMY 3BiTi, KaHau-
nat Ha nocagy cyaai Cyny €C yu IenepasbHOro ajiBoKaTa Mae MOKa3aTH </1yKe
BHUCOKHUI1» piBeHb 3/IaTHOCTI /10 IIPABOBOTO aHaJi3y, a KaHAMAAT Ha IMOcaay Cy.ji
3araJibHOTO Cy/ly — «BUCOKHI» PiBeHb 37IaTHOCTI /10 TIpaBOBOro aHasmizy [13, c. 23].

CrocoBHO Tpo(deciitHOro KOCBiLy, TO TyT GepyThCs 0 yBaru HOro piBeHb,
XapakTep Ta TpuBasJicTh. Tak, KoJieTisg BBaskae, MO sl KaHJAWUaTa Ha 11OCaLy
cynmi Cyny €C uu TenepanbHoro asBokata Oyje BBasKATUCS JOCTATHIM JOCBI[
po6oTH Ha BUIIKX mocajgax moHax 20 pokiB, Ha Tmocamy Cy/jii 3araabHOTrO Cyay —
6isbirie 15 pokiB. SIK BUHSATOK, KOJIETisI MOKe 3aTBEPAUTH 0COOY 3 MEHII TPUBATIUM
JIOCBiZIOM POOOTH Ha BUIIMX IOCaJaX, SIKIO 0coba IMOKaske BUHATKOBI 31i0HOCTI
npaBoBOro aHasizy. Hampukiaza, y TUX BUIIaJKaX, KOJW KOJierisi BiJIMOBJIsIIA
KaHAujaTaM y 3aTBepKeHHI Ha 1ocaiy, OyJu caMe CUTyallii, KOJU HeIOCTaTHS
TPUBAJIICTH JIOCBIly He KOMIIEHCYBAJIACh HEOPANHAPHUMHU 3/1iI0HOCTSIMHU ITPABOBOTO
anasizy. [ToHSATTS K «BUINA Mocaga» Oy/ie 3ajekaTh Bijl 0COOTMBOCTEH HAIliOHAJb-
HOI cucTeMu, aJIMiHICTPaTUBHOI, IPAaBOBOI, a TAKOXK CUCTEMU BUIIOI OCBITU. [HOMI
HAYKOBIIl KPUTUKYIOTh TaKWH MiAXiJ{ KOJeTil, SKUi CNUpaeThcs HA KiJbKiCHUMI
MOKa3HWK TPAKTUKK KaHAWUaTa — il TPUBAJICTb, 3aMiCTh TOTO, OO CKOHIIEHTPY-
BaTHUCS HA SIKICHUX TIOKa3HUKAX, HAIPUKJIAJ, clleliaaizaiii MaitbyTHboro cymmi 9,
c. 465-466]. Ile nHabyme ocobauBoi akryaabHOCTI, Kou B €C OyayTh CTBOPeHi
creriaizoBaHi CyZ0Bi MajaTh Ha KIITAJT KOJUNIHBOTO TpubyHany 3 MUTaHb
IUBLIBHOI CIIyKOM.

Cuain 3ayBaskuTH, 110 cupadnch Ha 1. 7 IlpaBus fAigabHOCTI KoJerii, SKuii
BCTAHOBJIIOE, 1110 JIMIIIE KaHAUAATH, sIKi BIIEpIe MPU3HAYAIOTHCS Ha TTocaLy Cyu abo
[eHepalbHOTO aIBOKATa, MAOTh MTPOXOIUTH OCOOUCTY CIiBOECiy, KOJerisi poOuTh
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BiZIMIHHOCTI MiX TIpolle/lypaMy BUBUYEHHS HOBUX KaHAMAATYP Ta THUX, 10 MPU3HA-
YaIOThCST TIOBTOPHO.

Aximo MoBa iizie Mpo MOBTOPHE MPpU3HAUEHHS Ha rocany no xkopiycy Cyny €C,
TO KOJIETist OOMEKUTBCSI JIUIIE JOCIIKEHHSIM JIOBOJIi PO3TOPHYTOTO Pe3ioMe BCTaHOB-
JIEHOTO 3pa3Ka, sike BoHa pospobuiia y 2014 p. /lo pestomMe KaHAUAATY CJIiL JOAATH
CITMCOK CIIPaB, 32 SKUMU BiH BUHOCUB PillleHHS, Ta OKPEMO 3a TUMHU, Jie BiH BUCTYIIaB
cyzelo-onoBizayeM abo TenepanbauM agBokatoM. Lle y KOMILIEKCI 1a€ MOKJIMBICTD
KoJieTii OiHUTH e(heKTUBHICTD AiSIBHOCTI 0COOM B CKJIA/Il CYAIIBCHKOrO KOpIycy abo
sk [eHepasbHOTO aIBOKATA i 3pO3yMiTH HOTO SIKICHUI BIJTMB HA PO3BUTOK IMTPABOIIO-
psnky €C. Cam 1o cobi daxr, 1o ocoba mepebyBasa Ha mocasi cyaui abo Ienepasib-
HOTO aJIBOKATa, € Jy’Ke BaKJIMBUM, ajie He BUPIMajbHUM. Bin GepeTbest 0 yBaru
JIMNIE Pa3oM i3 OIIHKOIO BUIlle3a3HAYeHUX ITYHKTiB. TeopeTuyHo y KoJieTil icHye
MOKJIMBICTh BU3HATH 0COOY, sIKa Bke BUKOHYBasa (GyHKINT ¢y abo TeHepaabHOTO
aJ[BOKaTa, TAKOIo, 110 He BOJIOZAIE abo BiKe He BOJOJIE KBamiikalieo, HeoOXiJHOIO
TSI IPU3HAYeHHsT. AJle Ha MTPAKTHIl TAaKOTO JKOJHOTO pa3y He BiAOyBaIOCs, TOXK IIst
MO’KJIUBICTD ITOKHU 1110 TaK i 3aJMIINIACS TEOPETUYHOIO.

[Ilo crocyeTbest mpusHavyeHHst 0coOU Ha mocaay cyia abo TenepanbHOTO aBoO-
Kara BIIepIiie, TO KoJierig norpedye Gibiie iHdopmalii 1y IpUAHATTS PillleHHs, a
caMe iCHyBaHHSI CyTTEBUX TiJICTaB, 110 BILIMHYJIW HA BUCYHEHHS I1i€] KaHAUAATYPHU
ypsizioM, iHdopMallisi PO HaIiOHAIbHI TIPOIEAYPH, 32 AKMMHU OOUPABCSA KaH/U/IAT,
MUCHhMOBE MOTHBAaIliliHe OOTPYHTYBaHHsST OaskaHHSI KaHAWATa YBIHTH 0 KOPITYCYy
Cyny €C, itoro ocranHi myOsiKallii Ta pesiloMe BCTaHOBJIEHOTO 3pas3Ka. YCi mepe-
paxoBaHi JOKYMEHTU PO3IJISIZAIOTHCS Y CYKYITHOCTI 3 pe3yJibTaTaMy ITPOXO/KEeHHS
ycHoi criBbecian 3 kanaumaaroM. Crisbecija, sika TpUBA€E IOAUHY 1 CKJIaIA€ThC i3
10-XBUJIMHHOTO BCTYITY-TIPEACTaBIeHHS 3 00Ky KaHauaaTa Ta 50 XBUJIUH Bijmo-
Bijiell HA 3amMTaHHS KOJIeTil aHTJIiNChbKOI0 Ta (DPaHITy3bKOK MOBAMU, BBAKAETHCS
B)KJIMBOIO YaCTUHOIO IIPOIECY OIIHKM KaH/AM/aTa, OCKIJIbKU came BOHA JI0IIOMAarae
JOCTIAMTH OiJIbII PETEJBHO 3/IaTHICTD [0 MPABOBOTO aHaJIi3y, IpodeciiHuil 10CBi]
Ta TOTOBHICTD IIPAIIOBATH Y MiIKHAPOJAHOMY Cepe/lOBHUII TOIIO.

BucHOBOK Kosterii Mae MicTuTi oOTpyHTYBaHHs 1i mosutiii. 3rigHo 3 1. 8 TIpaBui
MISJIBHOCTI KOJIEeTii BUCHOBKU a/IPECYIOThCS TPEACTAaBHUKAM YPS/IiB ep:KaB-ueHiB
i Hagcunalotbed Paxi €C, gka mae (pyHKIIOHATbHI 3B’I3KU 13 KOJIETI€I0, OCTAaHHS
y CBOIO 4Yepry HallpaBJisie BUCHOBKU /IO JiepskaB. BUCHOBKY KoJlerii olnpuiioHeHHIO
He Mi/IJIAraloTh, X04a BOHU 1 BBAXKAIOThCA JOKYMEHTaMU, AKi MiAMalaoTh i 1io Per-
gamenty Ne 1049/2001 mozno foctymy 0 A0KyMeHTiB €BpOneiicbKOro mapiaaMenTy,
Pamn ta Kowmicii. Ane cnupatounch Ha pimennas Cymay cripaBeflIMBOCTI y CIIpaBi
Commission v The Bavarian Lager Company |14], mybumikaitist BACHOBKIB, sIKi MiCTSTh
JleTajibHy iH(popMallito mpo KBamidikailiio KaHauIaTa, a 0TKe, i MepCcoHaIbHI JaHi,
MOXKE CyTePeunT TPUHIUIY KOHMIJIEHITIIHOCTI Ta TTOBark JI0 MPUBATHOTO KUTTS
i CTAaHOBUTDH JIETITUMHMIT BUHATOK 3 000B’s13Ky Iy6urikaitii (Ha migcrasi m. 1 cT. 4
Pernmamenty Ne 1049/2001). SIk 3a3Hauae cama KOJIETis, OKPIM IbOTO, TTyOTiKAaIlist
MTOBHOTO TEKCTY BUCHOBKY MOJKe TIOPYITYBAaTH TAEMHICTh MiK/Iep;KaBHOI KOH(MepeHilii,
Ha KOTPIil JiepsKaBU HOMIHYIOTh OCi0 Ha TIOCaau Cy/IiB Ta [eHepaJbHUX a[BOKATIB
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no Cyny €C [13, c. 20]. Yepes 1e koseris 3akaukae Cekperapiar Pagu €C Bxu-
BaTH 3aXO/iB /I 3al00iraHHs TOIMPEHHIO BUCHOBKIB SIK y MOBHOMY 00Cs3i, Tak
1 4aCTKOBO.

OxpeMo BapTO PO3IJISIHYTU Ti KPUTEPil, SKUM MalOTh BiANOBIZIATH KaH/UIaTH
Ha nocany cyauiB Ta lenepampuux agsokariB y Cyni €C. i xpurepii € nudepen-
mitoBanuMu i Cyty CripaBe/IJIMBOCTI Ta 3arajibHOTO CYy/y, Yepe3 Te M0 3aBIaHHSI,
SIKi CTABJISAITBCS TIepe]] CY/UISIMU PI3HUX 1HCTAHIIiI, € Pi3HUMHY, i 1e BiOUBA€E po3Io-
JUJT fopucauKItii Bcepenuni cyoBoi cuctemu €C. Ileit daxr 1e pas JoBOAUTH, 1O
CTPYKTYpa CY/I0BOI CUCTEMHU XapakTepuaye i1 (DyHKIlIOHAJbHE MPU3HAYEHHS, 1 TaKa
KOpeJIAIiS CIOCTePIraeThcs MPOTATOM BChOTO IMPOIECY CTAHOBJIEHHS I PO3BUTKY
€BPOTIENCHKOI iHTeTpaitii.

Tax, Bignosigno 1o 4. 1 cr. 253 JIOEC kanauaat Ha mnocaay cyaris ta lere-
panbHux azBokaTis Cyy CHpaBeAJuBOCTI MOBUHHI MaT KBasi(ikaiiio, HeoOXigHy
JUIsT IpU3HAUEHHsT Ha HAWBUINI CYIOBI Tocaau 6 ix kpainax, abo sIKi € IopucTaMu
BU3HAHOI KOMITIETEHTHOCTI. Y ¢cBoto 4epry 4. 2 cT. 254 /IDEC BCTaHOBIIIOE, 110 WIECHH
3arajbHOTO Cy[y 00MpaloThcst 3 0Cib, K BOJOAIIOTH KBasi(ikaiieo, HeoOXiIHOO
JUUI TTpU3HAaYeHHS Ha HaWBUII cynoBi nocaau. IlizkpecauMo, o TyT He MiCTUTHCS
3TaJIKU 1IPO CYAOBI TTOCAJM B KpaiHaX, SIKi iX HOMIHYIOTb, 2 TaKOXK He iCHY€ ajbTep-
HATUBU y BUTJISI/I <IOPUCTA BU3HAHOI KOMITeTEHTHOCTI». [le o3Havae, o mpu BuOOpi
KaHu/IaTa Ha Tocamy Cy/UIi 3araJbHOTo cyay yctaHoBumuit /loroBip 3anmimae gepskasi
GIJIBIN MITMPOKE TI0JIe ISt Bibopy, To6TO meBHY auckpertiio. Jlo pedi, ciix sragaru,
[0 BUMOTa JIUIST CY/UIIB 3arajbHOTrO Cy/Iy 1010 KBamidikaliii, HeoOXigHOI AJs TIpu-
3HAa4YeHHs Ha HAWBUINI CyA0Bi nmocaau, 3’ssuacs jumre y 2003 p. i3 HaOyTTSIM YUH-
Hocti pechopm Himteroro gorosopy 2001 p. [lo 11p0oro yacy st HOMiHaIlii ocobu Ha
nocazny cyaai Cyay mepmioi iHcTaniii (IpoToTuity 3arajabHoro cyay) 0yJo 10CTaTHbO
BI/IMOBiIaTH BUMOTaM, HEOOXITHUM JIJIsT TPU3HAYEHHST Ha CY/UIIBCHKY MOCaLy, TOOTO
cyai 6yab-sIKOl iHCTaHIIi Ta JTaHKH.

Y Bumnazky i3 kanjaujgaTaMu Ha CyAJNIBCbKI mocaju Ta nocaau lenepaabHux
azBokariB Cy/y cripaBellTiBOCTI KpuTepii OUIBIN JeTaibHi Ta CyBOPi, MO3asK KaH-
AVIATH B MallOyTHHOMY BHUKOHYBATHUMYTh HallBaKJMBIlI MPAaBOCYIHI 3aBIaHHSI
B €C, BOHM MalOTh BiAMOBiaTH OiJIbII CEPIlO3HUM BHMOTAM — BiIIOBIZAT BUMOTaM
KBastihikarlii, HeOOXiHOI JIIsT TPU3HAYEHHST HA HAWBUIII CY/IOBI TTOCAAN B iX KpalHax
(stxi MoxkyTh GyTn HaiiBumumu B €C), abo Mae 6yTH J0BejieHa iX 3arabHOEBPO-
nelichbKa, a He HallloHAJbHA IOPU/NYHA KOMIIeTeHTHICcTh. OcTaHHIN KpUTEPill 4acTo
BUKOPUCTOBYEThCS JieprKaBaMU-YIeHaMU B HaIlliOHAJIbHIN MIPOIeAypi Bitbopy cyauiB
J10 KoHCTUTyIiHNX cyaiB. [lo cyTi, Cyx cripaBeyiiBOCTi Tak caMO BUKOHYE CXOJXKi
(byHKIIii, TOK i BUMOTH 10 CY/UIiB TOAIOHI.

Xoua BHIIle MU 3a3HAYAJIH, 0 BHYTPIITHBOHAI[IOHAIBHI TIPOIIEYPH BiIOOPY KaH-
JIUIATIB HA TIOCAIN CY/IIiB Ta [eHepasibHIX aJIBOKATIB He BXO/ATH /10 KomteTeHilii €C
i He migIATaloTh BUBYEHHIO 3 OOKY KoJerii Ta incTutyTiB €C, ajle y KOHTEKCTi HaIoi
POOOTH IIKAaBUMMU € Pe3YJIbTaTh eMIIPUYHUX TOCHIIKEHb, SIKi IIOKa3yIOTh iCHYBaHHS
JIBOX OCHOBHMX MOJIeJIell BHYTPIIIHBOAEPKABHOTO BiIOOPY: TpaauIliiiHa MOIEb i3
JIOMIHAHTHOO MO3UITIEI0 BUKOHABYOI BJIaJM Ta 3MilaHa Moesb (i3 3amydeHHsIM abo
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napJamenTy, abo HaI[lOHAJIBHOTO CY/IIBCHKOTO Kopirycy Toiio) [9, ¢. 466]. ¥ teopii
HAYKOBIIi BUJIJISIIOTD 1€ i TPETI0 MOJIesib, ajie Ha TPAKTUIll BOHA He 3aCTOCOBYETHCS
st Bimbopy kaumuaatie qo ckiaaxy Cymy €C, xoua BBa)Ka€ThCs TOBOJI JIEMOKpa-
tuuHoio |15, ¢. 22—23; 16, c. 172]. Ile Mozesb, y paMKax sIKOi BUCYHEHHST KaH/U/IATiB
3/1iICHIOE BUKJIIOUHO CYJUIIBCbKE CAMOBPSyBaHHS .

ITepma mozens icuye B Itanii, [pertii Ta Icnanii i moJsisirae y Tomy, 1110 BUCYHEHHSI
KaHAUIaTiB Ha nocaju cyaniB ta [enepampaux anBokatiB 0 Cymay €C € BUKITIOUHO
YPSAMIOBOIO MTPEPOTaTUBOIO0 (YacTO MiHICTEPCTBA IOCTUIIII Ta 3aKOPAOHHUX CIIPaB
MIOTHh KOJIETIAbHO) i BilOyBa€ThCsI IOBOJI 3aKpuTo. Bif i€l Mosesi 1epskaBu-uieHn
HaMaraloThCs BKe BIJIXO[UTHU 3 OIJISY Ha IeMOKpaTU3alliio IIPOoIle/lyp pU3HAUYCHHST
CY/ULIBCHKOTO KOPITYCY Ta iCHYBAaHHsI TIOB’SI3aHUX i3 T[MM MiIZKHAPOJHUX aKTiB. Y Oijb-
mocTi fiepskaB-asieniB €C icHye pyra Mojiesib — 3MilllaHa, B paMKaX SIKOi OCTaTOuHe
pillleHHs TPUAMAETHCS TIePEeBaKHO BUKOHABYOIO BJIAJ0I0, ajle Oe30cepeiHio HOMi-
HaIliI0 MPOBAJUTDh KOJETIaJIbHUN OPTaH, JI0 SIKOTO MOKYTb BXOJUTU TIPE/ICTABHUKU
napJiaMeHTy, HeYpsJ0BUX Opranisaiiiii, TpOMa/isIHCbKOTO CYCHIiIbCTBA, YUHHI CY/UI],
poBiaHi 1opucTu Toio. /o fep:kas, sIKi BUKOPUCTOBYIOTH 1[I0 MOJIeJIb, HaJeXKaTh
Mailke BCi «HOBi» nepskaBu-usienn (boarapis, Ciaosenist, CinoBauunna, Yexis, Xop-
Baris, [losbia To1o), amke Ha etari mepeBipkd BUKOHAHHS YMOB ujieHCTBA B €C
Ha 1le 3Bepraiocs 0arato yBarv, TOMY I AepsKaBU-KaHIUAATH [IPOBEJN BiAIOBIIHI
HarioHaTbHI pehopmu 1iie 10 Betymy B €C, a takox Himeuunna, Bermka bpuranis,
Hinepranan, Qinnsgumiss, ABcTpisi.

[lo peui, yacTo HecXBaJleHHS KaHAWIATyPU HA HAIlIOHAJBHOMY PiBHI TIOPOJIKYE
CY/I0Bi ITpoBa/KeHHs. Tak, IiKaBUM € BUIAJIOK, KOJIM KaHuAaTypa Ha MOCaay CyAl
3arasbHoro cyay Bix Bosrapii He GyJia cxBajieHa HAIlIOHAJIBHUM YPSIZIOM Yepe3 HeJlo-
CTaTHIN J0CBiZ poOOTH Ta HeHAJIEeKHWII PiBeHb BOJIOAIHHS (PAHIY3bKOIO MOBOIO.
[Ticsis HeraTMBHOTO BUCHOBKY YPS/Ly KaH/IW/JAT 3BEPHYBCS /10 HAIlIOHAJIBHOTO CYILy
3 OCKap/KEeHHSIM iCHYBaHHSI 3aHAJITO BICOKOTO MPOXiHOTO Oap’epy IMI0/I0 3HaHHST (DpaH-
I[y3bK0i MOBU. Bosrapcbkuii cy1 OCTaHOBUB, 1110 JiepsKaBa Ma€ BCi TTOBHOBAKEHHS [171s1
BCTaHOBJIEHHS HAI[IOHAJIBHUX KpUTEPiiB Binbopy. Ileit Bunagok npussis 10 Gesnperie-
JICHTHOI 3aTPUMKHU y TIPU3HAYEHHI Cy/UIi Ha HafHAIioHAAbHUN piBeHb — 10 MicsiiB
Bosrapis He mana cBoro cyami y 3arambHoMy cyzi. Takosk BitoMui BUTIAIOK, KOJM
kanaunzat Big Caoenii 0. Maph (J. Marn) ockap:kyBaB HeraTUBHE PillleHHST yPSITY
OJI0 HOMIHAIlii /0 3araJbHOTO Cyly depe3 HemocsarHeHHs: HUM 40 pokis. Ase cio-
BEHCbKMII Cy/l IOCTAaHOBHUB, 1110 BUMOTa I0/I0 BiKY KaH/1/aTa [oB’s3aHa HacaMIiepe/|
3 IOro JI0CBiZIoM, TI03UBaYeBi OYJI0 BiIMOBJIEHO y 3aj10BoJieHHi 11030BY. Lli npereaenTu
[IOKa3yIOTh, 10 BHYTPIIIHbOAEPKABHI IIPOLEAYPU BiIOOPY — 1€ CYTO KOMIIETEHIisI
NepKaB-usieHiB, B ki €C He Moxxe BTpyudaTucs. KpiMm Toro, yci HallioHAIbHI CY/IH, SKi
PO3TJIsiIasii TIOIOHI CKaprH, He BBasKaJIM 3a HeoOXiHe 3BepHyTHCS 10 Cyy cripaBes-
JINBOCTI 3 IIPeloJIIialbHUMU 3BEPHEHHAMU caMe 3 IUX MOTUBIB.

[TikaBo, 1110 B yCTAaHOBUUX JIOTOBOPAX He MICTUTHLCA BUMOTH I[0/I0 HAI[IOHAJIBHOI
HaJIeKHOCTI eyl abo iCHYBaHHS Yy HbOTO I'POMASHCTBA Ti€l JepiKaBH, siKa HOro
6anorye. Xouda 3a JIOrKOIO 1€ 0y/a0 6 JOLIIBHO, OCKIIBKU IIPUHIIMAII PIBHOTO IIPe-
cTaBJeHHS BCix AepskaB-uieHiB €C (1o ogaomy cyzaai B Cyzii cripaBeTMBOCTI Ta 10
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OJTHAKOBOMY IX YMCJIy B 3arajbHOMY Cy/Ii) iCHYE jiJist TOTO, mob yci ixX mpaBoBi cuc-
temu Oysm npegcrasieni y Cyai €C. Y KOHTEKCTI JOC/IKEHHsT €BOJIIOLT opraHisarii
cynoBoi cuctemu €C cuiiji 3rajiaTh, 10 Ha MEeBHUX eTarax po3BuTky €C BUCyBaucs
Pi3HI TIpoIo3uIlii Mo/10 KijabKicHOTO ckaanxy Cyay Ta NMPUHITUITY PIBHOTO MPECTaB-
JIeHHs BCiX geps:kaB-uieniB. [Ipu Haiibinbmomy posmmpenni €C i3 15 gepsxkas-die-
HIiB 10 25 BUHUKJIO IMUTAHHS PO 30iJIbIIEHHS CYIAIBCHKOIO KOPIIYCY, a TAKOK TIPO
GasraHc Mixk nipegctaiernsiM gepxkas y Cyai €C Ta eqHicTio i OCTiI0BHICTIO HOTO
CY/10BOI MTPAKTUKU, OCKIJIBKU 3POCTAHHS KiJIBKOCTI CYZI0OBUX MasaT i PO3TJsij Gisib-
IIOCTi CITPaB y HUX AIHCHO MOTJIM 3PYHHYBATH Ii IPUHIMITN. Tak, pOOUINCST TPOTIO-
3WIIIT TIIO/I0 TIPE/ICTABJIEHHS CY//ISIMU He JlepsKaB-4uJieHiB, a 6e31mocepeHbo PAaBOBUX
cucteM [17, ¢. 122] abo oo 3acTocyBaHHs pUHIMITY hopmyBanHs Paxu Besnexn
OOH - nmpusHayaTh NOCTIHHWX CYA/IB BiJ HaiOiIbIINX JAep/KaB-dJIeHiB, a iHIIi
JIeEpsKaBU MaJId BUCYBATH CBOIX CY/UIIB Ha poTaililiaiii ocHosi [/luB.: 18]. Azne Bci i
nporo3uilii OyJin BU3HAHI TAKMMH, IO CyTepedaTb OCHOBOMOJIOKHUM MTPUHIHIIAM
npasa €C, 30kpeMa, TPUHIUILY PiBHOCTI. KpiM TOTrO, /Iy’Ke Ba)KKO HA MPAKTHUIL YiTKO
BU3HAUYUTHU HAJIEKHICTH HAIIOHAJIBHOI TTPABOBOI CUCTEMHU JIePsKaBU-4JieHa /10 TIeBHOI
11PABOBOi CUCTEMHU.

IToepTatounch 70 TenmepiliHix TPUHITUIIB NMPU3HAYEHHS CYJJIiB, CJiJl TiKpec-
JIUTH, MO MOIPHU He3aKPillJIeHHS I[bOTO TIOJIOKEHHS, lepKaBU-YJIeHN Ha MPaKTUIL
’KOJIHOTO pa3y He BUCYBaJIU Ha TOcay cy/i abo [eHepasbHOTO ajiBOKaTa TPOMAJIS-
HWHA He CBOEI JIepKaBU.

Bucnoexu. OctanniMu TeHzeHIlisMu po3BuTky €C € 1oTo neMoKpaTusaiis
B I[IJIOMY Ta JeMOKpaTH3allisi 6GaraTboX IMpOIleciB, 1o BigOyBawoThcss B HhOMY. 1le
CTOCYETBHCS 30KPeMa 3aKOHOJABYOro Ipollecy i mpoiecy (hopMyBaHHS iHCTUTYTIB,
oprasiB, areHTcTB EC. J/leMOKpaTHyHI 1epeTBOPEHHS cTajiucs il y cynosiil Bnami €C, y
TOMY YHCJTi MIJIIXOM YIOCKOHAJIEHHST TIpottelypu (popMyBaHHS Cy/IiBCHKOTO KOPITYCY.
3ampoBaKeHHST OaTKOBOTO €TaIy BidOPY CYIUIB Y BUTJISI HOCTiIKEHHS KaHIM-
JIATyP CIIeIiabHOIO0 KOJIETIEI0 Ha TPEIMET 1X MPUAATHOCTI 10 BUKOHAHHS TIOKJIAJICHUX
Ha Cyn €C GyHKIH cyrye 3MEHIIEHHIO MTOJITUYHOT 3aaHTa’KOBAHOCTI CY/UIIBCHKIX
NPU3HAYEHD i BUPOOJIEHHIO TapPMOHI30BaHUX KPUTEPIIB, 110 BUCYBAIOTHCS /10 KaH/H/IA-
TiB. Yce 11e Bejie /10 MiBUIIeHHST eheKTUBHOCTI Ta sikocTi paBocy st y €C.
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Formation of the judicial office in the European Union: last tendencies

The effectiveness of the functioning of the judiciary in the European Union depends on many factors,
among which the way of formation of judicial office, namely the appointment of judges and Advocates
General of the Court of Justice and of the General Court, should be highlighted. In this regard, the article
explores the procedures of formation of the judicial office in the EU and the procedural innovations that
have emerged after the Lisbon reform. Prior to the reform, judges and Advocates General were appointed
by common agreement of the governments of the Member States and this process was of a closed nature,
since the nomination of candidates belongs to the internal competence of the Member States. After the
Lisbon changes, the appointment takes place only after consultation with a special panel that makes a
conclusion on the suitability of the candidates. Despite the fact that the conclusions of the panels are of a
recommendatory character, the Member States follow them and, in the case of a negative opinion, remove
the candidate from the ballot. Separately, the criteria for evaluating candidates are considered, of which
the panel distinguishes six main ones: the candidate’s ability to legal analysis, professional experience, the
ability to perform the duties of a judge, language abilities, the ability to work in a team in an international
environment in which several legal systems are represented and concerning impartiality, fairness and honesty
of the candidate. A new stage of consultation with the judicial selection panel has shaped the trend towards
democratization of this process and bringing it closer to pan-European standards. This allowed the author to
state that the process of forming the judicial office in the EU has become more transparent and fair, which
serves as one of the institutional guarantees for proper legal protection in the Union.

Keywords: European Union, judicial system of the European Union; European integration; judi-
cial appointment; CJEU Advocates General.
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MOHATTA BPEHAY TA AOTO CrIBBIAHOLLIEHHS
3 MOHATTAM TOPTOBEAbHOI MAPKM

Jocridacero npobaemu susnauenis ma pisui acnexmu nousmms <6pends, wo 6idobpalceni y npa-
UAX GIMUUSHANUX Ma 3aPYOIICHUX NPABOIHABUI, BUOKPEMIEHO iCmomui o3naxu 6pendy, 00caiowceno
11020 ynKuii. 3anpononosano asmopcoke GUIHAUCHH NOUIMMS <OPeHO» Ma GUHAUEHO CNIBEIOHOWeHIs
NOHSIMb «Operd> i «MmopeoseivbHa MapKa», HAOAHO XAPAKMEPUCTIUKY CHIIGHUX MA SIOMIHHUX 03HAK UUX
NOHAMY.

Koo4oBi cioBa: 6Gper/; TopropesibHa MapKa; o3Haku Openjy; (GyHKIHI GpeH/Ly; CIiBBiHOIIEHHS
OGpeHjLy i TOProBeIbHOI MapKH.

Apmax B. IO., actiupant kadeapbl MeXKIyHAPOAHOrO 1IpaBa, HalnoHanbHbIil 10pUNYeCKUi yHU-
Bepcutet uMenu SApocaasa Myzaporo, Ykpauna, r. XapbKosB.
e-mail: vladyarmak@gmail.com ; ORCID 0000-0002-2980-6505

IousTre 6GpeHia U €ro COOTHONIEHHE C MOHATHEM TOPTOBON MapKu

Hccnedyiomes npobaemvr onpedenenus u pasiuuibie acnekmol NOHAMust <Openos, Komopvie ompa-
dcenvL 6 MpYOax OmeuecmeeHtbiX U 3apyOelcHblxX YUeHbLX, GblOCIeHbL CYUCMEeNTble npusHaku openda,
uccaedosanvt Qynxuyuu 6penda. /laemcs asmopckoe onpedenenue nousmus <6pends u onpeoensemcs
coommouLenue NOHAmuUll <Opend> U <Mopzosas MapKa», Xapaxmepusyomces o0uwue u Omiuuume vHole
NPUSHAKU STUX NOHATUIL.

KioueBbie caoBa: GpeHi; TOProBasi MapKa;, NpU3Haky Opena; GyHKIuu GPeHja; COOTHONICHUE
6peHzia U TOProBOM MapKHu.

Bcmyn i nocmanosexa npoéaemu. Ajanraiiis HalliOHaJIbHOIO 3aKOHOIABCTBA
Yxpainu 10 3akonomaBctBa €C € HEOOXITHOI YMOBOIO iHTerparii YKpainu B €Bpo-
MeChKUI TTPABOBUH TIPOCTIP 1 BOJHOYAC YACTUHOIO MPOTieCcy iMILIeMeHTallii Yroam
Ipo acoriaiio Mixk Yrpainoto ta €C. 3 ypaxyBaHHSM IbOTO HA/[3BUYANHOI 3HAUY-
mocTi HabyBae nuTaHHs yHi(iKallii TepMiHOJIOTI, SIKa 3aCTOCOBYETHCS B PI3HUX TasIy-
3sx npaBa €C i € 3araspHOBU3HAHOIO, YHiBepcaiabHO0. He3Bakatoun Ha 0CTaTHHO
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yCIiliHi crpoby BIIOPSAKYBAHHS raJy3eBUX TePMIHOCKCTEM SIK Ha HAI[lOHAJIbHOMY,
TaK i Ha MIKraJy3eBOMY PIiBHSIX, Y CYYacHiil IOPUANYHIIT HayIli He BUPOOIEHO €ANHIIA
Tepminostorigamii armapar. OTxe, IpobaeMn BUKOPUCTAHHS IOPUANIHOI TEPMIHOJIOT
noTpeOyIOTh MOTJINOJEHUX TOCTIIKEHb 3a/1/1sT BUPOOJIEHHST yCTAJIEHOI TePMiHOJIOTII,
TepeIoBCiM Y 3aKOHO/IAaBCTBI YKpaiHu.

Ha nuninnboMy etari B HallioHAJbHOMY 3aKOHOJABCTBI YKpPaiHU Ta B 3aKOHO-
naBcerBi €C HeMae MOHATTS «OpeH[». AHali3 TEOPETUUHUX JKepesl Ja€ MifcTaBu
CTBEP/KYBaTH, 110 B IOPUJANYHIN HAyIli BiZICYyTHS €IHICTH Yy BU3HAUYEHHI ITOHSITH
«OpeHjl» 1 «ToproBeibHa MapKay. He BUKJIMKAE CyMHIBY HASIBHICTD Y IIUX T€PMiHAX
SK CHIJBHUX, TaK 1 BiAMIHHUX puc. Ha Hairy ayMKy, TOCATHEHHS €THOCTI, O/IHO3HAY-
HOCTI Ta CTaJIOCTi IOPUIMYHOI TEPMIiHOJIOTII, yCYHEeHHS 3aliBOI CHHOHIMIl, CyTIepeuyHO-
cTel, pi3HOUUTAHb Ma€ BAKJIMBE SIK TEOPETUYHE, TaK 1 IPpaKTUYHEe 3HAaYeHHH.

Y mporieci eBoJioIii He Juile 36aradyyeThCs OPUINTHA TEXHIKA 32 PaXyHOK
HOBUX TEPMiHIB Ha IO3HAYEHHS HOBUX ITPABOBUX peasiiil i MOHATH, a i TMOCTIHHO
HOTTHOMIOETHCST Ta BAOCKOHATIOETHCST TTOHSTIHHIIT armapaT. KoskHOMY icTopuaHOMy
I1epio/I0BI BiJIITOBiIa€ CBOSI cHCTEMA TIOHSTD i TEPMiHIB, aZIeKBaTHO Bi/ZI3ePKAIIOI0UN
MeBHUI eTalrl PO3BUTKY Jlep:KaBHO-TIpaBoBUX sBull. Ha dopmyBanHS 0puanyHOl
TEPMIiHOJIOTI1 BIJTMBAIOTh TaKOK MiKHAPOJIHI 3B SI3KU.

HoBi HayKOBO-TEXHOJOTIUHI, EKOHOMIUHI, COIIaIbHO-E€KOJIOTIYHI BUKJIUKHU MTOTpPe-
OyIOTh Bijl KpaiH HAJEKHOTO MO3WIIOHYBAHHS Ta IIJIECPAMOBAHOTO MPOCYBaHHS
CBOIX aKTHMBIB Ha r06aJbHUX PUHKAX TOBApiB, MOCIYT, (hiHAHCIB, iHBECTHIN Ta
iHHOBAaIli i1, (hOPMYBAHHSA BHYTPIIIHBOTO ¥ 30BHINHBOTO MO3UTUBHOTO IMIJIKY Ta
KOHKYpeHTHOro 6penry. CTBOPEHHST YMOB /st PO3BUTKY HalliOHaJIbHOI GpeH I-ijteH-
TUYHOCTI € aKTyaJbHUM JIJIs1 YKpaiHu 3 OIJisg/ly Ha 1 €BPOiHTerpalliiiti Ta 3arajbHo-
IUBLTI3aIliiTHI TTPIOPUTETH.

Ananiz docaidcensv i nybaikauin. Y HayKoBiil siTepaTypi NUTaHHIO BU3HA-
YEHHsT 3MICTY KaTeropiil «TOProBesibHA MapKay Ta «GpPeH/I» TPUCBSYEHO HU3KY Mpallb
YKPaiHChKUX Ta 3apyOisKHUX HAYKOBI[B, B SIKUX IIJIKPECIIOEThCS 3HAYYILICTh IIi€i
KaTeropil, mpoTte BiICYTHE PO3yMiHHs GpeH/Ly sIKk 6GaraTOBUMiPHOTO 00’€KTa.

Ananiz nux gedidiiiii BapTo 371HCHUTH HAa OCHOBI BUBUEHHS Tpallhb TAKUX HaYy-
koBiiB, ak: [I. Aaxep (David A. Aaker), JI. Bana6anosa (L. Balabanova), C. [lesic
(Scott M. Davis), Deven R. Desai, C. l'apkasenko (S. Garkavenko), K. Kemnep
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IO. Hecrepesa (Y. Nesterova), /I. Oriasi (David MacKenzie Ogilvy), O. Paccoma-
xina (O. Rassomahina), O. Punzina (O. Rindina), A. Crapocrina (A. Starostina),
A. @egopuenko (A. Fedorchenko), JI. e Yepuaronu (Leslie de Chernatony),
C. IllecrakoBa (S. Shestakova), I. dpomenko (I. Yaroshenko).

Mema cmammi — BCTaHOBUTHU CITiBBiJIHONIEHHS 3HAYeHb MOHSTH «OpeHI»
i «<TOproBesibHa MapKa», OXapaKTepPU3yBaTH CIIiJIbHI Ta BiIMIHHI O3HAKH, BUPOOUTH
ABTOPCHhKE BU3HAYEHHS TIOHITTST «OpeH/T».

Buxnao octo6nozo mamepiany. Y cyvacHiil IOpuIUdHIT HAYIII TOCTIKYIOTHCST
Pi3Hi acIleKTH HOHATTS «OpeH/», 10 BiZoOpaskeHi y Mpaldx BITYM3HAHUX Ta 3apy-
6ixuux yuenux. Tak, @. Koraep (Philip Kotler) posrusimae 6pes Sk HasBy, TepMiH,
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3HAK, CMMBOJI Y MaJIOHOK, ab0 iX MoeAHaHHs, KOTPi IpHU3BaHi ieHTU(DIKyBaTH
TOBapH Ta MOCJYTU MEeBHOI TPYIU TOPTOBIlIB, TUM CAMUM J[OIIOMAaralouu BiJIPi3HUTU
iX BiJl TOBapiB 4M IMOCJYT KOHKYpeHTiB [1, c. 663]. ¥V npuBezeHomy BU3HAUEHHI
aBTOP IIKPECIOE 3HAYYINICTh KaTeropii OpeHy sk 3aco0y izeHTHdikallii ToBapy
Ta BIVINBY Ha CBIJIOMICTb CIIOKMBaya.

C. Jlesic Ta IO. Hecrepesa (Y. Nesterova) mporoHyiTh po3TjsiiaTi OpeH i 3
TOUKHM 30py HemaTepiasibHoro aktTuBy komia#ii. C. /lesic (Scott M. Davis) Busnauae
OpeH/I sIK HemarepiaJbHUI aKTHB, ajie HaJ3BUYANHO BaKJIMBUN KOMITOHEHT JIisl/ib-
HOCTI KOMIaHii, Te, mo BoHa coboio cumBodiisye [2]. 0. Hecrepesa xapakrepusye
OpeH T sIKk HeMaTepiaJlbHUIT aKTHB KOMITaHii, SSIKUI BUPAsKAETHCS Yepe3 Ha3BY, CUMBOIT,
JoroTut abo ix KoMOGiHAIi0, TUM caMUM iJeHTU]IKyIoYr ToBap BUPOOHHUKA IS
croknBava |3, c. 61].

3 touku 30py /I. Aakepa (David A. Aaker), 6peHs € 0co6MBOIO HA3BOIO Ta
(ab0) cumBOJIOM (Takuii, SIK JIOTOTHII, TOProBeJbHAa Mapka abo0 AM3aiiH yIIAKOBKH),
1[0 TIPU3HAYEeHi uist imenTudikarii ToBapiB ab0 MOCIYT OIHOTO TPOIABIIS YK TPYIIH
MTPOJIABILIB, & TAKOX JIJIsT IhepEHITIIOBaHHS ITUX TOBapiB (TIOCJIYT) Bijl CXOKUX TPO-
JIYKTiB KOHKYPEHTIB. 3a HOTo OI[IHKOI0, GPEH/I CUTHATII3YE CIIOKMBAYEBI PO JKEPETO
HPOAYKTY i1 3aXUIA€E SIK CIOKMBAYa, TaK i BUPOOHUKA Bijl KOHKYPEHTIB, sIKi HaMara-
I0ThCSI TTPOTIOHYBATH TOBAPH, 110 30BHI 3/1al0ThCS iIeHTUIHUMHA [4]. ABTOp BU3HAUAE
OpeH/I yepe3 po3yMiHHs HOTo K 3aco0y igeHTHdIKalli ToBapy i BUPOOHUKA Ta SIK
rapaHTiio SIKOCTI I[bOTO TOBapY.

Orxe, 3 Touku 30py HazBanux aBTopiB (D. Kotmep, P. Koy, C. /lesic, 0. Hecte-
pesa, /I. Aakep), HeMa€ NMPUHIUIIOBOI PI3HUII MiXK IMOHATTAMU «OpeHI» 1 «TOpPro-
BeJIbHA MapKay.

A. ®enopuenko (A. Fedorchenko) Ta I. SIpomenko (1. Yaroshenko) BBaxkawoTs,
1110 OpeHjT — Tie TOProBeJibHA MapKa, sika Ma€ MeBHUI iMi/IK, 1110 B CBOO 4epry ¢op-
MY€ CTaBJICHHS /10 BiJIITOBiZIHOI MPOAYKILi 5, ¢. 26], 30cepeKyoTh yBary Ha imMixKi
OpeHy K ofHiit 3i ckmamoBux Gpenay. Imimk 6penay (brand image) — e icuyoue
CIPUIHATTS OpeHpy KOMIaHil croxuBadyamMu puHKy. CIpuiiHATTS OGpeHy BUpasKa-
€ThCs B KOHKPETHUX 00pasax, acoliallisax, sSKi MOXKyTb OyTH 1I0B’s3aHi 3 (yHKIO-
HaJIbHUMU XapaKTePUCTUKAMU TOBapY, & MOXKYTb Ilepe/ilaBaTh TiJIbKK eMOIlii Ta MaTh
abCTpaKTHUI XapaKTep.

C. Tapkasenko (S. Garkavenko) npornonye posrisiiat GpeH i ik oOpasHe MOo€e/-
HAHHSI CaMOro TOBapy abo TMOCJayrH 3 HaGOPOM BJIACTUBUX HOMY XapaKTEpPHUCTHUK,
OuiKyBaHb Ta acoIlialliii, iki BUHUKAIOTh y CHOKKBavya ToBapy [6, c. 456].

Ha nymky A. Crapoctinoi (A. Starostina), 6peH — 1ie 3arajbHoBizoMa i gude-
peHIliiioBaHa TOProBeJibHA MapKa, KA y CBIZIOMOCTI CITOKUBAaYa aCOIIOEThCA 3 TeB-
HUMU TlepeBaraM YU BUTOJIAMU, YiTKO BiJIPI3HIETHCS BiJl MAPOK KOHKYPEHTIB Ta
XapaKTePHU3YEThCSI TIEBHUM PiBHEM JIOSIJIBHOCTI 3 GOKy crokuBaviB [7, c¢. 358].
M. Kymuunceska (M. Kupchinska), B. Opsios (V. Orlov) npononytors dhopmy.ry, Bij-
MOBI/THO /10 SIKOT OPeH/I — 11e cyMa TPOJYKTY, Ha3BH, acomialliii Ta emortiit [8, c. 41].

3asnauveni aBropu (A. Denopuenko, C. lapkasenko, A. Crapocrina, M. Kymunn-
cbka, B. OpsioB) akIleHTYOTh yBary Ha acoliaTuBHIN (hyHKINT GPeH/LY, BBaKAOTh, 110
came 1151 (QYHKIIISI € BiZIMIHHOIO PHCOI0 OPEH/TY Bi/l TOPTOBETHHOI MapKU.
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HaTomicTb HM3Ka HAYKOBILIIB 3aK/Iaal0Th Y PO3YMIHHS KaTeropii «OpeHi» K 3Ha-
YYITy TICUXOJOTIUHY CKJIAZI0BY, (DOPMYIOUH MTPU 1IbOMY TIEBHUI KOMTIJIEKC TTPOIIECIB,
1110 (POPMYIOTH «0Opa3» ToBapy, BIACHY eMOITITHY CKIaI0BY OpeH/Iy i c(hopMOBaHICTh
Y CIIOXKMBAYa MOBEJIHKOBOI PeaKILil.

3okpema, 3 Touku 30py /[I. Orinsi (David MacKenzie Ogilvy), 6penn — 1e
HEeBJOBUMaA KiJIbKICTh BJIACTUBOCTEU TOBapy: WOro Ha3BW, YIAKOBKU, I[iHU, HOTO
icropii, pemyTaitii Ta cocobiB pekIaMyBaHHsl. BpeHj € o€ HaHHIM BpakeHb CI10-
JKMBAYiB Ta PE3YJIBTATOM iX Z0CBixy 11010 6peray [9].

3a BuzHauenssm /[. Kuanma (Duane Knapp), 6penn — 1e copmoBana cyma
BCiX Bpa)keHb Ta €MOIliil 3 TPUBOAY (DYHKIIOHAJIBHUX BUTOJ TOBApY, 10 BUHUKIU
y oro crioskuBauis. Ile cxosxe Ha peduiexc, ae 6penz € noapasaukom [10]. ITi aBropu
(M. Oriusi, /I. Knari) meHTp TSUKIHHS Y TPaKTyBaHHI KaTeropii «GpeH/I» TepeHOCsATh
31 CIOJKUBYNX XapaKTEPUCTUK CaMOTO TOBapy Ha Te, IK BOHU BiJIOMBAIOTHCS Y CBI/IO-
MOCTI CITOKWBaua, SIKe ySBJEHHS U eMOIliliHe BpaKeHHS (POPMYETHCS y CTOKUBAYA
IOJI0 TOBApY, MOCJIYTH.

Taxi aBropu, sik C. Illecrakosa (S. Shestakova), JI. Bara6arosa (L. Balabanova),
O. Pungina (O. Rindina), O. Paccomaxina (O. Rassomahina), maiotb KoMILIeK-
CHe BU3HAYEHHSI MMOHATTS OPEHJY, aKIeHTYIoUM yBary Ha AEKLJIbKOX acleKTax Ifiei
kateropil. Tak, 3 norssiy C. HlectakoBoi, OpeHi € MAPKETHHTOBUM MOHSTTSIM, 1€
BijloMa TOproBesibHa Mapka 3 arpubyTtamu GipMu 4u TOBapy, SAKi BimoOpakamTh iX
IHJMBILyaIbHICTD, IPUBEPTAIOTH KOHIIEHTPOBAHY yBary KJI€EHTIB i CTBOPIOIOTDH IMiJ[K
(ipmu, cripusitoun TOCATHEHHIO PEIyTallil Ta MPOCYBaHHIO TOBapy Ha puHKY. [l
TOTO, 1100 TOPrOBeIbHA MapKa MepPeTBOpUIacs Ha OPeH/I, BOHA MA€ CTaTH CHUMBOJIOM
HaIIHOCTI, TapaHTOM SIKOCTI TOBapy YM IMOCJYTH, BUTIIHO XapaKTepU3yBaTHu X cIie-
mudivni BaactuBocti [11]. ABTOp miZKpec/ioe 3HAUYIiCTh OpPEeHIY Yepe3 PO3yMiHHs
HOTO SIK MapKeTHWHTOBOTO iIHCTPYMEHTY, 5K JiKepesa KOHKYPEHTHOI TiepeBaru Ta sk
rapaHTa gKOCTi TOBapy.

Ha nymxy JI. Bama6anosoi ta O. PuniHol, 6peH]i ToBapy € CKJIaJ0BOIO HOro
PUHKOBOI atpubyTuku. Bpena — 1ie: mo-mepiie, HeMaTepiaJbHUN aKTUB, SIKUH OTli-
HIOETHCS CIOXKMUBAYaMU; MO-Jpyre, KaTeropisi coliajJbHOI IICUXOJIOTII; MMO-TPETE,
HEBI[YyTHA CyMa aTPpUOYTIB TOBapYy, 3a AOMOMOTOIO SIKOI CIIOKMBAYl MAlOTh ITO3UTUBHI
acorriallii Ta BUJJIIOTE HOTO cepe/l KOHKYPEHTIB, a caMme TOBap, Moro iM’st, CHMBOJI,
BUPOOHUK, XapaKTePUCTHKA, YIIaKoBKa, repearu [12, c. 28]. TlousTrst GpeHmy TyT
BiZIOOpakKa€ThCsl yepe3 PO3YMIHHS HOTO SIK KOMILIEKCY HeMaTepiaJbHUX aKTHUBIB,
MiA'PYHTSI KOPIIOPATUBHOI KYJIBTYPU Ta KaTeropii coliajJbHOl IICUXOJIOTI].

O. Paccomaxina migkpec/ioe, o openy — 1e iM’s 6yab-aKol ocobu, sike iHanuBi-
Jyasisye 11 MIJIIX0M 3aJIy4eHHS SK MaTepiajibHuX, Tak i MiJI0r0 KOMILIEKCY HeMare-
piasibHUX aKkTuBIB [13].

3apy0iskHi HayKOBIN (GOKYCYIOThCS Ha BILUIMBI Pi3HUX TpakTHK Ha 6pera. OcraH-
HiiT ONMCYETHCS HUMH, SIK TIPABKJIO, 3 TOYKH 30PYy acolliailiii, arpuOyTiB, iHdopmarriii-
HOCTI, 1[0 CKJIAIAI0Th MOr0 CEHC I CIOKUBAYIB, CIIPUSIOTHh 3aKapOOBYBaHHIO OpEH/Ly
B ixuiit mam’ari. Tak, [I. [Jecai (Deven R. Desai) y KoHiemniii OpeHiy BHOKPEMJIIOE
JIBa OCHOBHUX HaIpsMU. BiIOBIIHO 0 TEpIToro 3 HUX (KU aBTOP HAa3WBAE KOPTIO-
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pPaTUBHUM), GPEH]] HAJIEXKUTh KOPIOPAILii, KOHTPOJIIOEThCS HElO i (DOPMYEThCST MapKe-
TOJIOTOM. 3TiTHO 3 APYTUM HATPSAMKOM (HEKOPIIOPATHBHUM ), OPEHIN — i€ COIliaIbHi
KoHCTPYKIIil [14]. [lomiapHIM BBasKa€EMO KOPIIOPATUBHUN ITi/IXi/l TOMY, IIIO came Tiei
HAaIpsIM CIPSIMOBAHUI HA KOHTPOJb i (DOPMYBAHHS pernyTarlii KOMIaHil y KO KHOMY
KOHTEKCTI, IIPOMOHY04YM OPEH/IN, SIKi BiAMOBIIAI0Th ICUXOJIOTTYHIM TTIOTpebaM CIIo-
JKIMBava MO3UTUBHO OIIHIOBATY W KyIyBaTu OPEHIOBHIT MPOLYKT KOMIIAHI.

P. Bpencon (Richard Branson) crBepkye, 1o Oper HoTpiOHO CTBOPIOBATH He
HABKOJIO TOBApiB, @ HABKOJIO PeIyTallii KoMIaHii. 3arajoM KOPIOpaTUBHUN OPeH]|
€ TUM BakeJieM, 3 JIOMOMOTOIO SIKOTO KOMTIaHisl 3aXOITIOE CTIOKUBAUIB 1 BUXOIUTH
Ha puHKu [14].

3 Touku 30py npodecopa 6purancbkoro The Open University Jlecau ge Yep-
Haroun (Leslie de Chernatony), koprnoparuBHa 0coGIMBICTH Ta JIOACHKI pecypcu
HO3UTUBHO i iCTOTHO BILIMBAIOTHh Ha edeKkTuBHIiCTH Gpenay [15].

AmnaJtiz HayKOBUX JIZKePeJl JI03BOJISIE BAOKPEMUTH KiJTbKa OCHOBHUX TXO/IB /10
BHU3HAYEHHST TIOHATTS «OpeH/i». BijbImicTh aBTOPiB posriisanac OpeH sk 3acib i1eH-
tudikailii ToBapy Ta WOro BIZIMIHHOCTI BiJl KOHKYPEHTHUX aHaoTiB. [Ipuxunpauku
I[OTO MiZIXOMY OTOTOKHIOIOTH OPEHI 3 TOPrOBeNbHOI0 Mapkoo. Ha aymMKy HU3KH
ABTOPIB, TOHATTS «TOPrOBeJbHA Mapka» i «OpeH» € cutnonimamu. OcobauBicTiO
<dpenTrdikaliiiHoro» MmizXomy € Te, Mo OpPeH| IHTePIPETYEThC K i1eHTUdIKaTOp
i PO3IJIAMAETHCS SIK MAaPKOBAHUN TIPOJIYKT, 1110 SABJISIE€ COOOI0 HAabip 30BHINIHIX aTpu-
OyTiB, SIKi BUPI3HSIOTH TOBap ab0 KOMITAHIIO 3-TOMIXK IHIITMX TOBapiB Ta KOMIIAHIi
y Me’Kax MeBHOI TOBAPHOI KaTeropii.

3riHO 3 APYTUM IIX00M OPEH/I PO3IJISAAAEThCS K HAbOIp CIPUIHATTIB B ysIBi
crokuBava. Y Meskax IbOro MiAXO0Hy OPEH/ OCATAETHCS K CYKYMHICTh CTaJMX
acorfiariif, Mo BUHWKAIOTh Y CHPUNHATTI croskuBadiB. [le MoxyTh OyTu acorriarii,
MOB’s13aHi 3 (DYHKITIOHATBHUMU, eMOIITHUMU 1 CUMBOJIIYHUMW BUTO/IAMU BiJl TIPU-
nOaHHsT OPEH/TY.

Tperiii miaxia sk ocHOBHY (hyHKIIiI0 GpeHy BU3Havae (hOpMyBaHHSI BiIHOCHH
Mi’K BUPOOHUKOM 1 CIIOKMBAYEM, 1[0 CTBOPIOE YMOBU /IS MIATPUMKH JIOSIBHOCTI /10
Open/Ly, 3a0e31euye CTaliCTh IMPOAAKIB Ta OJEPKYBAHOTO PUOYTKY Y JOBTOCTPOKO-
Bill TepCIEeKTUBI.

BBaskaemo, 1110 Bci BUKJIa/IeHi BUIlle BU3HAUEHHST OPEH/Y HE € CYyIepewnBIUMU,
OCKIJIbKM BCi BOHM BifIOMBAIOTh 3HAYYIIICTh Ii€l KaTeropii yepes pisHi ii acrnekTH,
cepejl SIKMX: HeMaTepiaJbHUI aKTUB, /KEPeJo KOHKYPEHTHOI IepeBaru, rapaHTis
SKOCTI TOBapy, /Kepeso iHdopmalii, 3aci6 izeHTHdiKalii ToBapy Ta BUPOOHMKA,
3acib BIUIMBY Ha CBIZIOMICTH CIIOJKMBaYa, MiATPYHTS KOPIOPATUBHOI KyJIBTYPH Ta iH.
BBaskaemo 3a [1o11iJIbHE BUKOPUCTOBYBATH caMe KOMILJIEKCHUM ITi/1Xi/l, BpaXOBYyBaTH
6araToacrieKTHICTh iHTepIIpeTallii OpeHyy.

KomrirekcHmii mixij| 03BOJISIE HAM BBasKaTh OPEHJ PI3HOBUIOM TOPrOBEIbHOI
mapku. Otxe, Oyb-AKuil OPEHJT € TOPTOBEIBHOIO MAPKOT0, OHAK He Oy/b-sIKa TOP-
roejibHa Mapka € Gpengom. Bpena — 1ie ayske mo6pe BiomMa TOProBejibHA MapKa,
1[0 ACOITIIOETBCS Y CIIOKUBava 3 TEBHOIO AKICTIO ToBapy (MOCHYTH), 3 PemyTaIlieio
camol KoMmaHii — BupoOHWMKa. BpeH 1 — 11e ToproBesibHa MapKa, 110 iCHyE Ha PUHKY
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TPUBAJIMI Yac, € BIII3HABAHOIO cepe/l CIIOKMBaviB Ta KOHKYpPeHTiB. Bpenjom moxxe
CTaTH JIUIIIE Ta TOPTOBEJbHA MapKa, B AKiil yTijieHa pemyTailisi kommanii (bipmn).

[TousiTTst Openjy BKIIOYAE B cebe CyKYIHICTb O3HAK, 10 BUSHAYAIOTH CIIOKUBUMIL
BuOip: 1) XapaKTepucTUK MPOAYKTY (BHCOKA SIKiCTh, (DYHKI[IOHATbHA KOPUCHICTD);
2) acomiariii (3 ipmoio, KpaiHOW-BUPOOHUKOM); 3) CUMBOJIIB (CJIOTaH, JIOTOTHII,
KOJIIp, JKeCT, yIaKoBKa i T. /1.); 4) imMijzKy dipmu; 5) emolliii crioxknBaya.

Bpenn siBiiste co6010 CyKYIHICTh B3aEMOIIOB SI3aHUX TICUXOJOTTYHUX, (DYHKITO-
HAJIBHUX, eMOIIITHUX XapaKTePUCTUK TOBAPY, IO Bi0OPaKAIOTHCS Y Ha3Bi, JIOTOTHIT,
CMMBOJII, YITAKOBIIl YW CJOTaHI Ta JA0Th MOXKJWBICTh BIIPI3HATHU 1Iell TOBAp Bil
IIPOJIYKTY KOHKYPEHTIB.

Oxpemy yBary y HayKOBUX JIOCJII/KEHHSIX TaKOXK MPUJIJIEHO CIiBBiIHOIIEHHIO
HOHATH «OpeHi» 1 «TOproBeibHa MapKa». Tak, BU3HAYAIOUM CITIBHI pucH OPEeHIy
i TOproBeIbHOI MapKu, CJIiJI ypaXxoByBaTH, 10 Oy/Ab-sIKUI GPEH/I Ma€ BCi XapakTepHi
0COOIMBOCTI TOPrOBEIBHOI MAPKU SIK POAOBOTO TOHSITTSI, TOMY JJIsI 000X KaTeropiii
MO’KHA BUOKPEMUTH TaKi iCTOTHI CITiJIbHI 03HaKH, SK: 1) HeMaTepiaabHUI XapakTep,
2) koMmepIiifiHa MIHHICTD; 3) iHGOPMAIIMHNUI 3MICT, 4) PO3PI3HATIbHA 3JIATHICTD;
5) TepuTOpiaTbHUI XapaKTep.

3 touku 3o0py JI. Bamabarosoi Ta O. PunziHoi, TOproBebHa MapKa MepeTBO-
pIOEThCsT Ha OpeHz TOi, KOJU KOMYHIKAIlis TOBap-IOKYIellb CTa€ CUJIbHILIOI Ta
GiIbII cTaO y MopiBHAHHI 3 iHIMMK Mapkamu [12]. O. Paccomaxina mepesiuye
Taki BiZIMIHHOCTI TOpProBeJbHOI MapKu Bij OpeHza: «1) ToproBesbHa Mapka — Iie
MO3HAYEHHS, sIKe € JIUIIe OCHOBOIO OpeHjia; 2) JUisi TOPrOBeJIbHOI MapKU HE MAlOTh
CYTTEBOTO 3HAUEHHS TaKi BJACTUBOCTI MO3HAYEHHS, IK MEBHUU piBEeHb BiJIOMOCTI
cepejl CIOKUBAYiB Ta SKICTh SIK OCHOBA 3[00yTTS peryTailii; 3) TOproBejbHa MapKa
— 1Ie JIUIIIE OJIMH 3 Pi3HOBU/IIB HEMaTePialbHUX aKTUBIB MiAITPUEMCTBA, SIKi MOXKYTb
CTaTh OCHOBOIO OpeH/Ia, BOHA MA€ TPOCTY CTPYKTYPY; 4) 0OCAT MPaBOBOI OXOPOHM
TOPTOBEIHHOT MapKu OOMEKYETHCSI CAMUM TO3HAYEHHSIM; 5) TOPrOBeJbHA MapKa
MOKe cTaTh OGpPeHIOM 3a YMOBU e(heKTUBHOTO BUKOPUCTAHHS YCiX BUJIB aKTHBIB
mignpuemcTBay [13].

C. IlTecrakoBa BBasKAE, IO JIJISI TOTO, 10O TOPrOBeJbHA MapKa EePETBOPUIIACS Ha
OGpeHjI, BOHA Ma€ CTaTh CUMBOJIOM HA/iITHOCTI, TADAHTOM SIKOCTI TOBapy YH MOCJIYTH,
BUTITHO XapakTepuayBatu ix crenudivni Bractubocti [11]. 3a cioBamu /[I. Aiikepa
(David A. Aaker) Ta K. Kesepa (Kevin Lane Keller), Toprosesnbhi mapku Bijgirpa-
I0Th BKJIUBY POJIb JIJIst OPEH/LY, TOMY 1[0 BOHU 9aCTO CJYKAaTh CHMBOJIAMU OPEHLY,
3 IKUMW TIOB’s13aHi acoriatii arpubyTiB 6penzis [16].

Bucnoexu. IlizcymoByioun, BapTo 3a3HAYUTU TaKi XapaKTePHI O3HAKU OpeH[y:
1) KOMIJIEKCHICTh TIOHATTST; 2) OYAYETHCS Yepe3 MOUYTTsI Ta COPUAHSATTS, SKi BiH
MIPOTIOHYE CIIOKMBAyueBi; 3) BUCOKUM PiBeHb BiIOMOCTI; 4) HAgBHICTh CUCTEMU I[iH-
HOCTEH sIK TOBapiB, Tak i KOMIIaHii; 5) TPUBAIICTh JKUTTEBOTO IUKJY; 6) BUKJINKAE
acolfiarfii y crnokupadiB (3 KOMIIaHI€I0-BUPOOHUKOM Ta KpaiHOIO ii MicIlsg 3HAXO-
JUKeHH); 7) 3aJIeKUTh BiJl SKOCTI PO3BUTKY KOPIOPATUBHOI KYJIbTYPU KOMIIaHii;
8) B3aEMO3B’SI30K 3 pemnyTarlieio KoMmanii; 9) CyKymHiCTh B3AaEMOTIOB’SI3aHUX TICUXO-
JIOTIYHUX, (DYHKITIOHATHHUX, EMOIIITHIX XapaKTePUCTUK TOBAPY Ta KOMIIAHIi.
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ITpoBesenuii anaxi3 BU3HaYeHb OPEHAY, IO 3allPOINOHOBAHI BITUM3HIHUMM Ta
3apyOIKHUMY HAYKOBIISIMU, JTO3BOJISIE HAM 3alPOMOHYBATH TaKe MPOMiKHE BU3HA-
YeHHsT: OPEH]T € PI3HOBUIOM TOPTOBEIHHOI MAPKU 3 YCTATIEHOI BITPOIOBK TPUBAJIOTO
4yacy peryTali€ero, 1Mo Ma€ /i CIIOKNUBAYiB BiIMOBIIHOTO TOBApPY (IIOCJIYTH) BUCOKY
acoIliaTUBHY Ta ileHTUdIKAIIHY 3/[aTHICTD 1 SIKiCHI BIZIMIHHOCTI Bi/l KOHKYPEHTIB,
Tepejiae CIoKnuBayaM KOMILIEKC (DYHKIIOHAIBHUX, EMOIIHHNX 1 CUMBOJITYHUX T[iH-
HOCTeH, 1110 BTLII0I0THCS Y ToBapi (1mocysi) abo iioro BUPOOGHUKOBI il 00YMOBJIIOIOTH
crajuii BUGIp CIIOKUBAYeM 11bOT0O ToBapy (TOCAYTH) cepell KOHKYPEHTHUX aHAJIOTB.

BBajkaemo, 1o TOproBebHA MapKa € OCHOBOIO OpPEHIY, OTXKe, MeTa Oy/Ib-IKOI
MapKH — Iie IepeTBOPeHHsT Ha OPeH I, 1Mo € OLIbIT 3MicTOBHUM MOHATTsIM. OIHaK He
KOKHA TOPTrOBeJIbHA MapKa IEPEXOANTD 0 PO3PsiLy OpeHjLy, ToOTO CTa€ BII3HABAHOIO
Ta yI06JIeHOIO.

OcHOBHOTIO (DYHKITIE€IO TOPTOBEJIBHOI MAaPKHU € PO3Pi3HsibHa (PO3IiZHABATHHA),
OCKITBKY i1 (DyHKITIOHATbHE MPU3HAYEHHS caMe B TOMY, III0 TOProBeJbHA MapKa
repesIoBCiM BUPI3HSIE TIEBHUIN TOBAp, BUJIJISE HOTO 3 MAacU OJIHOPITHUX, CIY>KUTh
3acoboM izeHTudikalii ToBapy, ToOTO BiIpi3HSE TOBApP OJHOTO BUPOOHMKA BiJl TOBApy
iHmoro BupoOHuKa. IHim (GyHKIT ToproBebHOI Mapky — iH(GOpPMaTHBHA, PEKIaMHa,
OXOPOHHA, TapaHTiliHa, IICUXOJIOTIYHA TOIIO — € B3AEMOIIOB SI3AHUMU 1 TOMY 3 TIPaK-
TUYHUX MiPKyBaHb 3aBK/M MAIOTh PO3TJISAIATUCS KOMIIJIEKCHO.

[TpoanamizyBaBIu MOHATTS, 3HAYEHHsI, MeTy OpeH/Iy, BApTO BKa3aTH Ha Taki
dbyukuii 6penmay: 1) indopmariiiina (Hazae croxuBaveBi yocobseHy iHdOpMaIlio
0JI0 XapaKTEPUCTUK TOBAPY); 2) ifeHTrdikalliiina (1oJernye crnoknuBaveBi Mmpoiiec
MPUNHATTS PIIEHHS 100 KYIBJ 3 ypaXyBaHHSIM IOIEPE/IHHOTO JOCBIly Ta yepe3
HaJlaHHSA BIEBHEHOCTI y BiIMIOBITHOCTI TOBApy MOTO YSABJEHHSM MIOZ0 SKOCTiI Ta
KOpHCHOCTI); 3) acoriaTiBHa (BUPaka€ThCsI B KOHKPETHUX 0Opasax, acoliaiisx, sKi
MOXYTh OyTH TTOB’s13aHi 3 (DYHKI[IOHATBHUMHU XapPaKTEPUCTUKAMU TOBAPY, a MOKYTh
nepefaBaT TIIBKW eMOIl i MaTh abcTpaKTHMIT XapakTep); 4) 3abe3redyBajbHa
(1ae crioskrBaveBi MOKJIMBICTD €KOHOMII yacy); 5) cuMBoiuHa (TIOJISATAE Y 3/1aTHO-
CTi 10 caMOBUPaKEHHS Yepe3 HaJIeKHICTh CIIOKMBavya TOBapy /10 TIEBHOI COTliabHOT
rpymn); 6) KoMmepitiiiHa (CTBOPEHHsST GPEHIOM CIOKUBYOTO MOMUTY i HOTO MiATPUMKa
yepes3 JIOSIbHICTD Ta MOBTOPHI KyMiBJi); 7) OXOpOHHA (MOKJIUBICTH BUPOOHUKA
BUKOPHUCTOBYBATH OPEHJI SIK 3HAPSIUIS 3aXUCTY Bif miapo6oK); 8) 3abe3rneueHHs
KOHKYPEHTHOI ItepeBary Ha puHKY; 9) KyasrypodopmyBasibHa (3abe3nedye po3BUTOK
KopriopatuBHOi Kyabrypn); 10) xomyHikaitiitHa (hopMye i MiATPUMYE B3aEMOBUTI/HI
BIZIHOCMHU Ha Mi’KCUCTEMHOMY PiBHi, HaJ[a€ MOKJIMBICTh BUPOOHUKOBI yepe3 OpeH;I
HAJATOINTH KOMYHIKAQIIHUI 3B’A30K 31 CIIOKUBAYeM TPOAYKITii, OTOCepeaKOBAHO
(dhopMmye 3BUYKH Ta CIIOCiO KUTTS CHOKUBAYA).

SIK MM BiKe 3a3HAYNJIA BUIIE, OKPEME ITPABOBE PETY/IIOBAHHS OPEH/Iy BiICYTHE SIK
y 3aKOHOJIABCTBI YKpaiHu. Tak i B 3akoHoAaBcTBI €C, 1 HA MPaKTUIll TepeiiMae HOp-
MaTHBHI gediHilil kareropii «roprosesnbHa Mapkas. [Ipu 1boMy OpeH Ma€ JOCUThH
pO3TasTy’KeHunii Tiepesiik BJacTUBoCTel (ycTajiena permyTariis, acomiaTuBHa Ta iH1eTh-
dikariiina 3aTHICTD cepeJl CIIOKUBAYiB, JyKepesio KOHKYPEHTHOI TepeBart, rapanTis
SIKOCTI TOBapy, Jukepesio iHdopmartii, 3aci6 izenTrdikariii ToBapy ta BUpoOHHKa, 3aci0
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Apmak B. 0. [ToHammsa 6peHdy ma (i020 cniggiOHOWEeHHA 3 NOHAMMAM MOpP208e/IbHOI MAPKU

BILJTUBY Ha CBiIOMICTh CTIOKMBAYa, MiJATPYHTST KOPIOPATUBHOI KYJIBTYPH TIOJIO0), SAKi
Y CYKYITHOCTI JI03BOJISIIOTh BUOKPEMUTH OPEH]I SIK CAMOCTIIHY KaTeropiio, yepes 1o
BUHMKAE TIOTPeba B IOTO0 OKPEMOMY TIPABOBOMY PETYJIIOBAHHI SIK HA HAIIOHATBHOMY,
TaK i Ha MI>KHAPOJIHOMY PiBHI, 30KkpeMa Ha piBHi ipaBa €C.
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The concept of brand and its correlation with concept of trademark

The problems of definition and various aspects of the <brands concept, which are reflected in the works
of domestic and foreign lawyers, the essential signs of the brand are outlined, its functions are investigated.
The author defines the concept of <brandy and defines the relationship between the concepts <brand»> and
«trademark», the characteristic of common and distinctive features of these concepts is given.

Adaptation of the Ukrainian national legislation to the EU legislation is a prerequisite for Ukraine’s
integration into the European legal space and also part of the implementation process due to the
Association Agreement between Ukraine and the EU. The issue of unification of terminology, which is
used in various areas of EU law, is universally accepted. Despite the quit successful attempts to streamline
industry terminology at both the national and inter-sectoral levels, modern legal science has not developed
a single terminology machine. Consequently, the problems of the use of legal terminology require further
substantive research aimed at the formation of proposals concerning the introduction of terminology,
especially in the Ukrainian legislation.

At the current stage in the national legislation of Ukraine and in the EU legislation there is no
concept of <brand». The analysis of theoretical sources gives grounds to assert that in the legal science
there is no unity in the definition of the concepts of <brand> and «trademarks. There is no doubt about
the presence in these terms of both common and distinctive features. The achievement of unity, uniqueness
and consistency of legal terminology, elimination of excessive synonymy, contradictions, and discrepancies
is important both theoretical and practical significance.

New scientific, technological, economic, social and environmental challenges require countries to
properly position and target their assets in global markets for goods, services, finance, investment and
innovation, the formation of internal and external positive image and competitive brand. The creation
of conditions for the development of the national brand identity is relevant for Ukraine, given its
Eurointegration and general civilization priorities.

Keywords: brand; trademark; brand features; brand features; brand and trade mark relationships.
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EARMARKING TAX POLICY
AS AN INSTRUMENT OF PUBLIC SERVICE PROVISION
IN REGIONAL DEVELOPMENT

Local taxes contribute to local revenue of around 50 %. The policy of earmarking tax in Law No.
28 of 2009 on Regional Tax affirms the use of tax for development fund that can be enjoyed directly by
taxpayers. Earmarking tax ensures that tax revenues are used for development and sustainability of local
development funding. Furthermore, local government cannot delay development activities on the reason
of fund unavailability. The purpose of this article is to analyze the prospect of earmarking tax policy in
supporting sustainable regional development. This study applied library research. Results of this study
show that if earmarking tax policy is compared with the general tax definition as a non-lead payment, its
contribution in tax payment is unjustifiable. However, if considering that the local tax is levied by local
governments on the local taxpayer performing taxable acts and allocated to the local government budget
for financing regional development, so it becomes important to assure that it will return to the community.
Implementation of earmarking tax ensures that tax revenue is allocated to the most appropriate sectors
and relevant with the objective of tax collection. In conclusion, the earmarking tax policy emphasizes the
role of local taxes in supporting development in regions ensuring sustainability of regional development
Jfund.
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IesteBasi HATIOTOBASI MMOJMTHKA KAK HHCTPYMEHT (PUHAHCHPOBAHMSI PETHOHAIBHOTO Pa3BUTHUSI

Mecmuvie nanozu cocmasasrom npumepro 50 % mecmuoix doxodos. 3axornom Ne 28 om 2009 .
0 PEZUOHATILHOM HANL0ZE PA3PEULACTNCSL €20 UCTONb308ANUe OISl PAIGUMUS. NPEONPUHUMAMENbCKOL Oesi-
MeILHOCIUL CaMux Haxozoniamervuuros. Hanozoeviil coop obecneuusaem ucnoib308aHuUe HAIOZ0EHIX
nocmynaenuil 0t CMabuibHo20 QUHAHCUPOBaHUS Mecmiblx 0100Jcemos. B 8010 ouepeds, opzaivi
MECMHO20 CAMOYNPAGICHUSL He UMEM NPasa GIUsMb HA PA3GUMUE MEeCMHOZ0 XO3SUCMEA U3-3d
Hexeamku cpedcme ¢ mecmuom 6dxceme. Ilenv smoil cmamvi — NPOAHANUSUPOBATNL NEPCNEKMUBHL
Ppassumus, Hai020680l NOJUMUKU 6 NOOOEPIHCKY YCMOUUUB020 PeZUOHAILHOZ0 paseumus. B pabome
UCNOIL30BAHDL (PUHAHCOBBIE OMUEMbL U OOKYMEHMbL OPZAHO8 MECHIHOZ0 CAMOYNPABLEHUS, PE3YIbMmambl
AHAIU3A KOMOPHIX NO3BOILSHOM COLAMDb 6blE00 0 MOM, UMO eCIU MECHBLIL UeeBOl HA0Z NPUPABHUBA -
emcst K HeOCHOBHOMY NIAMEINCY, €20 eKAad 6 mecmuwiii 6r00xacem ne onpasdan. OOHAKo ¢ yuemom mozo,
UMO MeCmHvle HANOZU B3UMANMC MECMHIMU OPZAHAMU GLACTU C MECMHOZ0 HALOZONAAMEIbUUKA,
OCYUECBAAIOULC20 HAN02000LA2AEMYI0 OCAMENLHOCb, U HANPACIIIOMC 6 Mecmublil 0100xcem O
PUHAHCUPOBAHUS PEZUOHANIBHOZ0 PA3BUMUSL, OUEHD BANCHO UMEMb 2APAHMUL, YMO OH 6HOBb GEPHEMCSL
6 mecmuwiii Or00xncem. Peanusauus nanoezogoil noiumuxu obecneuusaem pacnpedeienue HAI0208blx
nOCMYNIEHULl 8 HYICHHIX HANPABIEHUAX, UMO COOmeemcmeyem ueiu coopa nauroeos. Taxum obpasom,
yenesas HAN0208AS NOJUMUKA CYULECTNBEHHO NOBLIULACT POLb MECTIHBIX HAL0208 8 NOOOEPICKe Pezuo-
HAIbHOZ0 PA3BUMIUSL, KOMOPble 00€Cneuusaiom ezo CmaduibHOCMy U PeAIU3auUI0 ueiell PA3gumust Oan-
HOU meppumopulL.

Kirouesbie ciioBa: 11€/1€BOii HAJIOT; MECTHbIE HAJIOTH; MECTHOE CaMOYIIPABJIEHUE; PETMOHAIBHOE
pasBuUTHE.

Introduction. The implementation of regional autonomy brings some
consequences where regions have an authority to make a number of policies
appropriate with the characteristics of the regions and the aspirations of the people.!
One of the authorities granted to the regions is the authority to levy local taxes.

According H. Mat Jur, the main characteristic of a regions’ power is on its
financial capacity, it means that the autonomous region must have the authority
and power to earn their own financial resources.? In addition, Taxes have a role as
a budgetary function and also as a regulatory function.?

Data from the Statistics Board on the Realization of Regency/City Government
Revenue from 2010 to 2015 and up to date data until October 2016, it is revealed
that the local taxes are the source of local revenue which contributes a lot for PAD,
close to 50 %.

To build public trust and in order to reinforce the policy in using tax (local tax),
the Government takes a policy in the form of earmarking tax under Law Number
28 Year 2009 concerning Regional Tax and Regional Retribution (PDRD), which is:

! Rosyadi, Slamet and Anwarudin, Otonomi Daerah dan Mewujudkan Paradigma Pembangunan
Berkelanjutan, Jurnal Sosial Ekonomi Humaniora, 2, Number. 1, May-October 2008, p. 89.

2 H. Mat Jur, Analisis Kontribusi Pajak Daerah Dan Retribusi Daerah Terhadap Pendapatan Asli
Daerah (Pad) Kota Samarinda, Jurnal Eksis, Vol. 8, No. 1, March 2012, 2001 — 2181, p. 2021.

3 Ferry Susanawati, I Wayan Suparta, Muhammad Husaini, Analisis Potensi Pajak Daerah Sebagai
Sumber Pendapatan Asli Daerah di Kota Metro, Jurnal Ekonomi Pembangunan, ISSN: 2302-9595,
Vol. 3, No. 3, November 2014, p. 276.

4 BPS, Realisasi Pendapatan Pemerintah Kabupaten/Kota Se Indonesia, http://www.Bps.go.id.
Accessed on 25th June 2017.
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Table 1
Earmarking tax under Law No. 28 of 2009 on Regional Tax
Types of Earmarked . Amount Objectives
P Tax Area Law Article of Allocation of AJllocation
Vehicle Tax Article 8, Minimally 10 % Road construction and/or
Paragraph 5 maintenance Improvement
of transportation facilities
and infrastructure
Cigarette Tax Article 31 Minimaly 50 % Funding public health
services
Law enforcement by
apparatus
Street Lighting Tax | Article 56, Partially Provision of street lighting
paragraph 3

The implementation of earmarking tax ensure tax admission allocated for
the right sector and related with tax collection; moreover, it will provide more
guarantee for the continuity of programs which receive earmarked taxes fund. Local
government cannot postpone or stop an activity of a program with reason of no fund.
This research will raise the issue on how to formulate policy of earmarking tax which
later on will be used by local government as an instrument to hold public services.

Methodology. The research method focuses on library research. According to
Soerjono Soekanto and Sri Mamudji, in legal research conducted by using library
research or secondary data, this can be fathomed as normative legal research.
Secondary data as primary data is obtained through library research which is
processed and analyzed in line with interpretation of hermeneutic method.

Results.

1. Principle of Local Taxes. According to Teresa Minassian, taxes and user
charges based on the principle of benefit which can be used sufficiently at all levels of
government, the transfer of its collection authority to the region will be appropriate
as long as its benefits can be localized to the local taxpayer.!

The granting of authority to collect taxes, in connection with the implementation
of regional autonomy in addition to taking into consideration the generally accepted
tax criteria, should consider the accuracy of a tax as a local tax. A good local tax is a
tax that will support the granting of authority to regions in the context of financing
decentralization.

Associated with the granting of authority to the region, Roy Kelly in the Journal
of Fiscal Federalism argues:

Effective decentralization requires that LBs be given discretion to allocate their
resources (at the margin) in accordance with local preferences in order to maximize
expenditure efficiency. Although the LSGA provides a set of mandates on both the

! Teresa Ter-Minassian dalam Utang Rosidin, Ibid.
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revenue and expenditure aspects, including greater discretion in the planning and
budgeting of those responsibilities, field visits suggest a lack of real local discretion in
the budgeting process, both on the expenditure and the revenue side.””

2. Obstacles of Local Tax Management. The obstacle faced by local
government in implementing local tax management arrangement especially caused
by the strictness of central government’s supervision, moreover there are still central
directives that must be followed by regions with the partition of authority between
the central government and local government.

Content material that must be inputted in formulation of local law has been
decided with limit in Law Number 28 Year 2009, including the obligations that must
be done by local government before the formulation of local law where local tax is
set as local law.

3. Initiated Expansion of Earmarking Tax Policy. The problem for PAD is the
authority of taxing power which is very limited. This can only be done if taxing
power is expanded.? On the other hand, region must prepare human resources for
development, institution, technology, juridical intrument and also other supporting
facilities and infrastructures.®> Other strategic plans that must be faced by local
government is to build trust of taxing obligation to tax that has been paid.

Earmarking tax or also called as hypotecation means that every person get dif-
ferent things. Clague and Gordon stated, in subtle meaning, earmarking tax is some
tax that intetionally separated from income wholefully and can be used specifically
for government programs and used thoroughly for those programs.t In Bahasa, ear-
marking tax is tax that is saved for project or certain events payment.’

Local tax is tax levied by local government towards tax obligation from taxable
deeds in region and the income goes for region cash (APBD) and APBD is arranged
in order to build the region, so it becomes important to be noticed by region
authorities that tax which is taken from citizen will be back to them.

According to Tjip Ismail, in order to reinforce the function of Regional
Government as a local tax collector in the era of regional autonomy, the definition of
local taxes should be changed with the addition of normative and assertive, namely
that local tax must also be used to serve the interests of the tax sector concerned as
a form of kontraprestasi.’

! Roy Kelly, Stock-taking of Fiscal Decentralization Policy in Nepal, Journal of Fiscal Federalism,
Local Body Fiscal Commission (LBFC), Pulchock, Lalitpur, Government of Nepal, Year 1, Issue 1,
July 2016, p. 17.

2 Ferry Susanawati, at.all, Ibid.

3 Kadar Pamuji, Implikasi Kebijakan Pendaerahan Pengelolaan PBB Setelah Berlakunya UU No. 28
Tahun 2009 Tentang PDRD, Jurnal Dinamika Hukum, Fak Hukum Unsoed Purwokerto, Vol. 11, No.
1, Januari 2011, p. 125.

* Lofie Bachtiar Almaghfi, dkk, Studi Pemikiran Penerapan Earmarking tax Pada Bea Perolehan Hak
Atas Tanah Dan Bangunan (BPHTB) Di Kota Malang, Jurnal Perpajakan (JEJAK)| PS Perpajakan,
Jurusan Administrasi Bisnis, Fakultas Ilmu Administrasi, Universitas Brawijaya Malang, Vol. 9 No.
1 2016| Perpajakan.http://Studentjournal. Ub.Ac.Id him. 3. Diunduh, 1 Mei 2017.

5 Ibid.

6 Tjip Ismail, 2005, Pengaturan Pajak Daerah di Indonesia, Depkeu RI, Jakarta, p.179
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Law Number 28 Year 2009 on the new PDRD mandated earmarked against one
tax only for district / city, whereas earmarked is very open for other types of local
taxes, namely:

Hotel Tax, Restaurant Tax, Entertainment Tax and Advertisement Tax:
earmarked in the form of promotional facilitation, or providing incentives and
easiness in investment development and business expansion.

Non-metallic minerals and rocks tax; Parking Tax; Groundwater Tax; Swiftlet’s
Nest Tax; Rural and Urban Land and Building Tax; And Customs Acquisition of
Land and Building Rights: earmarked done in the form of ease and simplification
of licensing.

Therefore, the alternative will bring public interest to pay taxes. Moreover, it
will be more motivate for local authorities to perform well and accountable local
tax management and also assert the responsibility to perform public services better.

Conclusion. Within the broader range of thinking, optimizing the excavation
of revenue sources will ultimately strengthen regional economies and self-reliance
and reduce regional dependence on subsidies from the central government. Regional
financial policies are directed at increasing local revenues as a primary source of
local revenue, although in reality, to date local own revenues have not been enough
to contribute to regional growth. Therefore, this study draws conclusion as follows:

Local tax collection policy accompanied by an affirmation of the incentives
provision related to local taxes that has been paid will increase public confidence.

The Earmarking Tax Policy outlined in Law No. 8 of 2009 affirms the role
of local taxes in supporting development in the regions as well as supporting the
function of the Regional Government as a public service.
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IlinpoBa MosaTKOBA MOJITHKA SIK iIHCTPYMEHT (PiHAHCYBaHHS PETiOHAJIBHOTO PO3BUTKY
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PpezZionanvHuil no0amox 00360IEMLCSL 1020 BUKOPUCTIANHS O PO3GUMKY NIONPUEMHUUBKOT OisabHocmi
camux naammnuxie nooamxis. Iooamxosuii 30ip 3abesneuye SUKOPUCIAHHS NOOAMKOBUX HAOX0ONCEHD
3 Memo10 cmabiibhoz0 QiHancysans micyesux 6100vcemie. Y c6010 uepey opeamu Micles0zo camospsoy-
BAHHS He MAIOMb NPABA GNIUBAMI HA POIGUMOK MICULB020 20€N0dapcmea uepes Opax Kowmis y Micuye-
somy G100xcemi. Mema uiei cmammi — npPoanalizysamu NePeneKmusy Po3GUMKY no0amKo6oi noAimuKu
6 NIOMPUMKY CMAL020 Pe2ionaivHoz0 Po3sumxy. Y pobomi suxopucmano Qinancosi 36imu ma 0oKymenmu
opeanie Micue6ozo camoBpAOY6anHsl, Pe3YIbMAmU AHALsY AKUX 003601AI0Mb 3POOUMU BUCHOBOK, U0
SAKWO Micuesull yinvosuil no0amox npupisHIoemvcst 00 HEOCHOBHOZ0 NIAMENCY, 1020 BHECOK 00 MICUEE020
6100acemy ¢ neeunpasoanum. OOHAK 3 YPaAXYBanHsm mozo, wo MiCUesi noOamKku CmszylomoCs Micye-
BUMU OPZAHAMU 81AOU 3 MICUEB020 NIAMHUKA NOOAMKIE, KUl 30iUCHIOE 0ONO0AMKO8Y8any OisibHICMD,
i Hanpasnsomvcst 00 Micyesozo O100xcemy st PIHAHCYBAHHS PEZIOHAILHOZO PO3BUMKY, OYice BaANCIUBO
mamu zapanmii, wWo 6in 3H08Y NosepHemvca 00 Micueeozo 6100acemy. Peanizayis nodamxosoi norimuxu
3abesneuye posnodii NOOAMKOBUX HAOX00NHCEHb Y NOMPIOHUX HANPAMAX, WO 6i0nosidac memi 360py
nodamxis. Takum uuHoM, UiIbOBA NOOAMKOBA NOJMUKA ICIMOMHO NIOSULYE POLb MICUCCUX NOOAMKIG
6 NIOMpUMyi Pezionaiviozo Po3CUMKY, KL 3abe3neuyioms 11020 cmadivHicmy i pearisauilo yilel pos-
UMKy danoi mepumopii.
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IN THE IMPLEMENTATION OF INTERNATIONAL
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This Paper It has discussed economic rights contained in the major international economic
instruments, namely the International Covenant on Economic, Social and Cultural Rights; the Declaration
on the Right to Development; and the African Charter on Human and Peoples’ Rights. The Paper came
against the background that there is need for nations, institutions and the international community to
pay equal attention to economic and social rights as it does civil and political rights for in the final
analysis, human rights are indivisible, inter-related and inter-dependent. The objective of this Paper,
therefore, is to draw attention to this reality in order to reposition individuals and nations for economic
prosperity and development. The Paper found among other things that the implementational mechanisms
of these instruments are weak and ineffectual. It has also recommended amendments to the law and better
strategies of implementation.
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OrpaHuyenusi U PEMeHus TPU PeATU3AIUE MEKAYHAPOIHBIX SKOHOMUYECKUX 1IPAB

Paccmampusaiomes npobremvl peaiusayuy IKOHOMUUECKUX NPAB, COOCPICAUUXC 68 DASIULHDIX
MENCOYHAPOOHDIX IKOHOMUKO-NPABOGLIX OOKYMEeHmax, cpedu komopoix Mexcoynapoonviii nakm o6 9Ko-
HOMUYECKUX, COUUATDHBIX U KYIbMYPHuIX npasax, /lexiapayus o npage na paseumue, Adpuranckast
xapmust npas uenosexa u Hapooos, CYuecmeeHHo NOBIUABUIUE HA PA3GUMUE PASIULHDIX 6UO08 IKOHOMIU-
UECKUX NPAs. YKa3vleaemcs Ha CYuecmeyuue 6 00KYMEHMax npomueopeyusl, Komopvle ¢ COUemanuil co
CAABbIMU CIMPAMeUAMU PEATUSAUUU CYUECTNBEHHO 0ZPAHUMUBAION OOCTNUNICEHUE NOCTACIEHHbIX UeLel.
Cdenano 6vl600, umo cmpanam, OPzaHU3AUUIM U BCEMY MeNCOYHAPOOHOMY COOOUWEeCMBY HeOOXOOUMO
yoensimy pasHoe SHUMAHUE IKOHOMUUECKUM U COUUALLHDIM NPABAM, NOCKOILKY 6 KOHEUHOM UMOoze OHU
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yuumolearom zpam()ancxue U noaumudeckue npasa, a npasa 4elosexa Hepa.')’aefluﬂ/lbl, 63AUMOCBA3AHbL U
63AUMO3ABUCUMDBL.

KaoueBble cioBa: 9KOHOMUYECKHE TTpaBa; 9KOHOMWYECKOE DA3BUTHE; MTPOTrPECCUBHASA pean3a-
1A; peKoMeH/1annum O6III€TO XapaKTepa.

Introduction. According to Vasak , there are three generations of human rights.
The first generation consists of civil and political rights such as the right to life,
right to personal liberty, freedom of assembly, movement, speech, association,
religion and conscience, right to fair hearing, right to private and family life and
so forth. The second generation of human rights consists of economic, social and
cultural rights such as the right to property, right to work, to just and favourable
conditions of work, to join and form trade unions, to social security, to protection
of and assistance to the family, to adequate standard of living, to education and
to take part in the cultural life of the community. The third generation of human
rights consists of collective rights which are enjoyed in group or collectively. They
include the rights to development, self-determination, peace and security, to a general
satisfactory environment, right to protection of cultural heritage and artifacts among
others. The analysis contained in this Paper concentrates on the economic and
development aspects of the so-called second and third generation of human rights.
And this with a view to discovering, if not establishing, how the implementation
of international economic rights particularly as contained in the International
Covenant on Economic, Social and Cultural Rights, African Charter on Human and
Peoples’ Rights, and the Declaration on the Right to Development can impact on
the economic prosperity of individuals and groups and by extension on the economic
growth and development of nations .

International Economic Rights. The most significant treaty on international
economic rights is the United Nations Covenant on Economic, Social and Cultural
Rights. In the preamble to the Covenant, the High Contracting Parties recognize
that the ideal of free human beings enjoying freedom from fear and want can only be
achieved if conditions are created whereby everyone may enjoy his economic, social
and cultural rights, among other things. By Article 1, all peoples have the right of
self-determination which includes the right to freely determine their political status
and pursue their economic, social and cultural development. In addition, all peoples
may, for their own ends, freely dispose of their natural wealth and resources without
prejudice to any obligations arising out of international economic co-operation
based on the principle of mutual benefit and other principles of international law.
Significantly, Article 1 also provides that in no case may a people be deprived of
its own means of subsistence. Article 2 allows for a progressive realization of the
rights contained in the covenant. In Article 3, States Parties undertake to ensure
the equal right of men and women to the enjoyment of all economic, social and
cultural rights provided for under the covenant. Article 4 places limitations on
the enjoyment of the rights guaranteed subject to law made with the objective of
promoting the general welfare of people in a democratic society. Article 5 forbids
individuals, groups or the State from undertaking activities capable of derailing or
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destroying the rights guaranteed by the covenant. Article 6 secures the right to work
including the right of everyone to the opportunity to gain his living by work which
he freely chooses or accepts. The State Parties to the covenant are enjoined to take
steps to achieve the full realization of this right including initiating technical and
vocational guidance and training programmes, policies and techniques to achieve
steady economic, and cultural development and full and productive employment
under conditions safeguarding fundamental political and economic freedoms to
the individual. Article 7 recognizes the right of everyone to the enjoyment of just
and favourable conditions of work including fair wages and equal remuneration
for work of equal value and decent living for workers and their families; safe and
healthy working conditions; equal opportunity for everyone to be promoted in his
employment to an appropriate higher level, subject to no considerations other than
those of seniority and competence; rest, leisure, and reasonable limitation of working
hours and periodic holidays with pay as well as remuneration for public holidays.

Article 8 secures the rights of everyone to form trade unions and join the trade
union of his choice, subject only to the rules of the organization concerned, for the
promotion and protection of his economic and social interests; the right of trade unions
to establish national federations or confederations and the right of the later to form
or join international trade union organizations; the right to strike, provided that it is
exercised in conformity with the laws of the particular country. However, Article 8 (2)
allows the imposition of lawful restriction on the exercise of the rights provided under
Article 8 by members of the armed forces or of the police or of the administration
of the State. Article 9 provides for the right of everyone to social security and social
insurance. Article 10 protects family life, marriage, free consent of spouses and the
education of children. It guarantees special protection to mothers during a reasonable
period before and after childbirth. During such period, working mothers should be
accorded paid leave or leave with adequate social security benefits. Special measures of
protection and assistance should be taken on behalf of all children and young persons
without any discrimination for reasons of percentage or other conditions. Children
and young persons should be protected from economic and social exploitation. Their
employment in work harmful to their moral or health or dangerous to life or likely to
hamper their normal development should be punishable by law.

Article 11 proclaims the right of everyone to an adequate standard of living
for himself and his family, including adequate food, clothing and housing and to
the continuous improvement of living conditions. Everyone shall be free from
hunger. Article 12 recognizes the right of everyone to the enjoyment of the highest
attainable standard of physical and mental health. States Parties to the covenant
shall take steps to achieve the full realization of this right including provisions
for the reduction of the still-birth rate and of infant mortality and for the healthy
development of the child, the improvement of all aspects of environmental and
industrial hygiene; the prevention, treatment and control of epidemic, occupational
and other diseases; the creation of conditions which would assure to him all medical
services and medical attention in the event of sickness.
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Article 13 guarantees the right to education which shall be directed to the
full development of the human personality and the sense of its dignity, and shall
strengthen the respect for human rights and fundamental freedoms. In particular,
primary education shall be compulsory and available free to all; secondary education
in its different forms, including technical and vocational, shall be made generally
available and accessible to all by every appropriate means, especially by the
progressive introduction of free education; higher education shall be made equally
accessible to all, on the basis of capacity, by every appropriate means, especially
by the progressive introduction of free education; fundamental education shall be
encouraged or identified as far as possible for those persons who have not received or
completed the whole period of their primary education; the development of a system
of schools at all levels shall be actively pursued, with adequate fellowship system
established and the material conditions of teaching staff continuously improved. The
liberty of parents and legal guardians, where applicable, to choose schools attended
by their children is guaranteed. So also is the liberty of individuals and bodies to
establish and direct educational institutions subject to the minimum standards laid
down by the State. Article 14 enjoins States Parties to work out an action plan to
implement compulsory primary education within specific timeline.

Article 15 secures the right of everyone to take part in cultural life; enjoy
the benefit of scientific progress and is application; benefit from the protection of
the moral and material interests resulting from any scientific, literary or artistic
production of which he is the author. In this wise, States are mandated to take
steps aimed at the full realization of these rights including those necessary for the
conservation, development, and diffusion of science and culture. The State shall
respect the freedom indispensable for scientific research and creative activity.

These provisions are indeed bountiful and ennobling. But there are other
provisions in the covenant that pose direct challenge to the realization of the rights
contained therein. Although Article 25 of the Covenant posits that nothing in
the covenant shall be interpreted as impairing the inherent right of all peoples to
enjoy and utilize fully and freely their natural wealth and resources, we hold the
view that this absolute statement could have been a cheering one if the disposition
of the natural wealth and resources had been or could be targeted at ameliorating
the economic conditions of the people in general and empowering them to create
wealth and a better life. Moreover, the self-contradictions in the covenant make its
objectives more cumbersome to attain. Article 2(1) of the covenant provides that:

Each state party to the present covenant undertakes to take steps, individually
and through international assistance and co-operation, especially economic and
technical, to the maximum of its available resources, with a view to achieving
progressively the full realization of the rights recognized in the present covenant by
all appropriate means, including particularly the adoption of legislative measures.

The Committee on Economic, Social and Cultural Rights, a body established
by the United Nations to supervise the implementation of the treaty has offered an
interpretation of the above provision. In an analysis of Article 2(1), the committee
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admitted that the covenant provided for a progressive realization of the rights
contained in the covenant and acknowledged the constraints due to limits of
available resources. It however emphasized that, although the full realization of
the relevant rights may be achieved progressively, steps towards that goal must be
taken, within a reasonable time after the covenant’s entry into force for the State
concerned. The committee also re-iterated that a minimum core obligation to ensure
the satisfaction of, at the very least, minimum essential levels of each of the rights is
incumbent upon every State Party'. Whereas these comments express the frustration
of the committee with the covenant, the simple interpretation in the final analysis, is
that States are not compelled but encouraged to progressively make non-justiciable
economic rights justiciable as their economies advanced to maturity. Umozurike has
observed that it is apparent that in the circumstances, developing countries are free
to determine to what extent they can guarantee the economic rights having regard to
the human rights and the state of their economy?. This situation obviously throws up
a number of questions. What becomes of the rights guaranteed under the covenant
while the economy makes its way to maturity? How long will it take to advance the
economy? Are advanced economies always ready to grant economic rights to their
citizens or implement the ones guaranteed under international law? Is there any
hope of progressively enjoying economic rights in Africa, Latin America and other
third world countries? To the first poser, the reality is that in the world of today a
dominant number of nations are economically backward and that may well provide
an escape or excuse for not implementing the rights guaranteed under the covenant.
Secondly, even in advanced countries budget deficits, recession, increased spending
on security and defence are always offered as excuses by governments for avoiding
welfare policies or at best reducing them to the barest minimum. Most economic
rights are welfarist in nature. Third, most economics move forth and back and in and
out of recession and are known to have done so for generations of human life. It is,
therefore, almost indefinite when such economies can stabilize and advance towards
maturity. Fourth, third world nations present almost a hopeless case in this regard.
Corruption, political instability, mismanagement, poor technological base, mono-
cultural economies, weak legal and institutional structures, epileptic and unstable
energy and power, and poor infrastructures are some of the factors that militate
against economic advancement such that to speak of implementing the covenant
under these circumstances appears not quite realistic.

There are also other areas in which constraints to the implementation of the
covenant are visible. The most significant of them is the weak implementational
procedure. By Article 16 of the covenant, the States Parties undertake to submit
reports on the measures which they have adopted and the progress made in achieving
the observance of the rights recognized under the covenant to the Secretary-

! K. Vasak (1979). “For the Third Generation of Human Rights: The Rights of Solidarity” Inaugural
Lecture 10th Study Session of the International Institute of Human Rights, Strasbourg.

2 Adopted and opened for signature, ratification and accession by the UN General Assembly Resolution
2200A (XXI) of 16 December, 1966; entered into force on 3rd January, 1976.
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General of the United Nations who thereafter transmits copies to the Economic
and Social Council for consideration. The Secretary-General also transmits copies
of the reports to relevant specialized agencies of the United Nations. By Article 19,
the Economic and Social Council may transmit the reports, to the Commission on
Human Rights for study and general recommendation. And the States Parties and
specialized agencies may submit comments based on the general recommendations
to the Economic and Social Council under Article 20. Then the Economic and
Social Council may submit from time to time to the General Assembly reports
with recommendations of a general nature and a summary of the information
received from the States Parties and specialized agencies on the measures taken
and the progress made in achieving the observance of the rights recognized under
the covenant. By Article 22, the Economic and Social Council advises specialized
agencies on international measures likely to contribute to the effective progressive
implementation of the covenant. And under Article 23, the States Parties agree
that international action for the achievement of the rights recognized in the
covenant includes such methods as the conclusion of conventions, the adoption of
recommendations, the furnishing of technical assistance and the holding of regional
meetings and technical meetings for the purpose of consultation and study organized
in conjunction with the Governments concerned.

From the implementation strategies presented above, it is clear that the covenant
is more advisory than obligatory. Without any form of penalty or coercion, States
are at liberty to present reports that suit them. These reports are never questioned
neither is there any provision for any type of fact finding to confirm the accuracy
of the reports. The reports are merely submitted for consideration by the Economic
and Social Council and thereafter recommendations of a general nature are made
to specialized agencies and States Parties concerned. By this weak and watery
implementation procedure, only a government focused on the welfare of its citizens
can implement the covenant even progressively. The implementation procedure has
left a lot of loopholes that may be exploited by aberrant regimes to avoid the rights
guaranteed under the covenant, and this is a huge constraint.

Recognizing these defects, the United Nations adopted an optional protocol to
the covenant in 2008!. The protocol empowers the Committee on Economic, Social
and Cultural Rights to implement the rights guarantee under the covenant. However,
the Committee shall not consider a communication unless it has ascertained that
all available domestic remedies have been exhausted save where the application of
such remedies is unreasonably prolonged®. Economic rights are not justiciable in
most countries, a fact that both covenant and protocol did not speak to. Both do
not provide a specific approach to be followed where this is the case and this is a
huge omission. There are other weaknesses of the protocol. Not all States Parties to
the covenant are parties to the protocol and the Committee can only receive and

! See General Comment No. 3 (1990): Report of the Committee on Economic, Social and Cultural
Rights, Fifth Session, UN DOC E/1991 23,E/C/2/1990/8, at 83 (1991)
2 U.0 Umozurike (2005) Introduction to International Law. Ibadan: Spectrum Books Ltd. Pg 146
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consider communications if it concerns States Parties to the protocol'. Even where
it has considered a matter, the committee like the Economic and Social Council
will end up with recommendations and advice?. By the nature of international
politics where international institutions avoid criticism or aggressive behaviour,
these recommendations and advice usually turn out to massage the political ego of
offending States. Even more worrisome is that any State Party may denounce the
protocol at any time by written notification addressed to the Secretary -General
of the United Nations®. From the foregoing, it is clear that the implementation
mechanism of the protocol is itself weak and unreliable. The International Covenant
on Economic, Social and Cultural Rights is therefore left to float in uncharted waters
in capable of being anchored by the beneficiaries, particularly the ordinary people
who are the principal target of the treaty.

The African Charter on Human and Peoples’ Rights, 1981, is a very comprehensive
human rights instrument. It contains both civil and political rights; economic, social
and cultural rights; and group or collective rights. But of concern to us here are the
economic rights which it provides. Incidentally, economic rights contained in the
charter are also part and parcel of collective rights since the charter does not guarantee
economic rights to individuals as we have it under the International Covenant on
Economic, Social and Cultural Rights. Article 21 provides thus:

All peoples shall freely dispose of their wealth and natural resources. This right
shall be exercised in the exclusive interest of the people. In no case shall a people be
deprived of it.

In case of spoliation the dispossessed people shall have the right to the lawful
recovery of its property as well as to an adequate compensation.

Article 21(3), (4) and (5) caution that the disposition of such wealth and natural
resources shall be exercised firstly without prejudice to the obligation of promoting
international economic co-operation based on mutual respect, equitable exchange
and the principles of international law; secondly, with a view to strengthening
African unity and solidarity; and, thirdly, to eliminate all forms of foreign economic
exploitation particularly that practiced by international monopolies so as to enable
their peoples to fully benefit from the advantages derived from their national
resources. In similar vein, Article 22 provides thus:

All peoples shall have the right to their economic, social and cultural development
with due regard to their freedom and identity and in the equal enjoyment of the
common heritage of mankind.

States shall have the duty, individually or collectively, to ensure the exercise of the
right to development.

These provisions are welcome indeed especially against the background of,
if not need for, African States to shake off the ubiquitous clutches of economic

' UN Resolution No. A/RES/63/117 of 10 December 2008, created the Optional Protocol to the
International Covenant on Economic, Social and Cultural Rights.

2 Article 3(1) of the Optional Protocol.

3 Article 1 of the Optional Protocol.
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imperialism that has been the legacy of their past colonial domination. Multi-
national corporations domiciled in the home countries of former colonial masters
are everywhere in Africa exploiting and manipulating their economies. This is in
addition to international financial institutions founded and controlled by world
powers that continue to offer conditional financial and developmental assistance
to African Nations all geared towards maintaining control of their client nations.
Article 21 and of the African Charter is therefore aimed in part at the economic
emancipation of African nations so that their peoples can fully enjoy the benefits of
their natural endowments and resources. As noble and salutary as these provisions
may be, implementation of its contents with particular reference to economic rights
still poses a huge obstacle. The mandate of the African Commission under Article 45
is weighted towards implementation of civil and political rights rather than economic
rights. Again, Article 46(3) of the Protocol on the Statute of the African Court of
Justice and Human Rights only provides that the States Parties undertake to comply
with the judgment of the court in any case to which they are parties within the
time stipulated by the court and to guarantee its execution.! From the tone, spirit,
and intendment of this article, there is a reasonable inference that what the charter
has in contemplation is civil and political rights for the court cannot command the
implementation of economic rights with time limits ex cathedra. Furthermore, Article
59 of the African Charter merely empowers the African Commission to publish
its reports after it has been considered by the Assembly of Heads of State and
Government and nothing more. Publication of the report does not compel obedience
of the charter. Notwithstanding, Article 57 of the Protocol of the African Court
mandates the court to submit to the Assembly of Heads of State and Government
an annual report on its work during the previous year specifying in particular the
cases in which a party has not complied with the judgment of the court. By Article
46(5) of the protocol, the Assembly may impose sanctions on the recalcitrant party.
In practice, the report when submitted by the court to the Assembly may, in an
atmosphere of mutual favour or otherwise conspiracy, be watered down if viewed as
being too critical of a State Party. Secondly, the Assembly may decide within the law
not to impose any sanctions and the matter ends there. From the foregoing analysis
it is obvious that the legislative and institutional framework for the implementation
of economic rights under the African charter is again weak and ineffectual.

The preamble to the United Nations Declaration on the Right to Development
recognized that development is a comprehensive economic, social, cultural and
political process which aims at the constant improvement of the wellbeing of
the entire population and of all individuals on the basis of their active, free and
meaningful participation in development and in the fair distribution of benefits
resulting therefrom? It further recognized that the human person is the central

! The Protocol on the Statute of the African Court of Justice and Human Rights was adopted in 2008.
It replaced the 1998 and 2003 Protocols and merged the African Court on Human and Peoples’
Rights and the Court of Justice of the African Union.

2 The Declaration on the Right to Development was adopted on 4th December, 1986, through UN
Resolution No. UNGA & A/RES/41/128. It has only 10 Articles.
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subject of the development process and that development policy should make the
human being the main participant and beneficiary of development!. Article 1(1)
provides thus:

The right to development is an inalienable human right by virtue of which every
human person and all peoples are entitled to participate in, contribute to, and enjoy
economic, social, cultural and political development, in which all human rights and
fundamental freedoms can be fully realized.

The whole of Articles 1 to 8 enumerates various dimension of the right to
development and the degrees of responsibility of the individual, groups and the State
towards the achievement of the right to development. Article 8(1) instructively
provides that:

States should undertake, at the national level, all necessary measures for the
realization of the right to development and shall ensure, inter alia, equality of
opportunity for all in their access to basic resources, education, health services,
food, housing, employment and the fair distribution of income. Effective measures
should be undertaken to ensure that women have an active role in the development
process. Appropriate economic and social reforms should be carried out with a view
to eradicating all social injustices.

In spite of the beautiful provisions of this declaration, it is clear that the rights
contained therein are merely advisory, hortatory or inspirational. This view finds
support in Article 10 which merely advises that steps should be taken to ensure the
full exercise and progressive enhancement of the right to development, including the
formulation, adoption and implementation of policy, legislative and other measures
at the national and international levels. Aside of the general provision in Article
8(1) above, the declaration does not contain any specific implementation strategy
neither does it contain any penalties for States that neglect or decline to implement
its provisions. There is also nothing in the language of the declaration that creates
any impression of mandatoriness. For these and other reasons, much of the hope that
the declaration has raised concerning the economic right to development appears to
fade away in practice. Notwithstanding these shortcomings, like the earlier Universal
Declaration of Human Rights, the Declaration on the Right to Development
has prepared a roadmap for nations and the international community alike to
initiate binding legislative and other actions aimed at the realization of the right to
development. It has also established standards of achievement and evaluation for
nations, international as well as regional organizations and institutions to measure
their progress in terms of human and economic development.

Recommendations. Admittedly, it is to the merit and credit of the International
Covenant on Economic, Social and Cultural Rights that its provisions are to be
applied or implemented by States Parties progressively. This is a realistic approach
as it takes into account the disparities in the economic, social and institutional
advancement as well as the national endowments of the various nations who are

! This is also the major plank of Article 2(1) to the effect that the human person is the central subject
of development and should be the active participant and beneficiary of the right to development.
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States Parties. But this recognition is, again, potentially capable of pushing the
argument into a slippery slope especially as in this case the instrument has not
provided any measurable parameter on the level of economic maturity upon which
the rights contained therein shall become mandatorily applicable. For the covenant
to achieve its objectives there must be a standardized and verifiable criterion to
measure the indices of economic maturity, progress and stability enough to require
the mandatory implementation of the right guaranteed by the covenant. With regard
to the reports submitted to the Secretary-General of the United Nations under
Article 16, there is need to go beyond the mere recommendations of a general nature
made by the Economic and Social Council. Both the Council and Committee created
by the 2008 optional protocol should undertake fact-finding missions to verify and
confirm the authenticity, or otherwise credibility, of the reports so submitted. And
lastly, the optional protocol should be made applicable to all States Parties to the
covenant. This is to enable the Committee work in synergy with the Council to
secure a stronger impact in the monitoring and implementation of the covenant.

Furthermore, the mandate of the African Commission and that of the African
Court of Justice and Human Rights must be strengthened to pay equal attention
to economic and social rights as it does to civil and political rights. The African
Charter rightly observed in its preamble that the States Parties are convinced that:

.. it is henceforth essential to pay particular attention to the right to
development and that civil and political rights cannot be dissociated from economic,
social and cultural rights in their conception as well as universality and that the
satisfaction of economic, social and cultural rights is a guarantee for the enjoyment
of civil and political rights.

Both the African Commission and Court should act in tandem with the above
observation. Again, African governments should cultivate the political will to
impose effective sanctions under Article 46(5) in appropriate cases where a report of
infringement has been brought by the Commission or the Court against an offending
State Party.

Finally, the Declaration on the Right to Development should be formulated
into an obligatory and binding international treaty. Its contents are a strong
foundation for economic rights in international law and so if the groundswell for
the international recognition of economic rights must have appropriate and relevant
impact, concerted efforts must be made to clothe the declaration with a binding
force. And the advice offered under Article 10 to the effect that steps should be taken
to ensure the full exercise and progressive enhancement of the right to development
through the formulation, adaptation of policy, legislative and other measures at the
national and international levels must be urgently heeded.

Conclusion. Instruments on international economic rights exist both at the
regional and international levels. The African Charter on Human and Peoples’
Rights; the International Covenant on Economic, Social and Cultural Rights; and
the Declaration on the Right to Development have all provided profusely for various
classes of economic rights. But there are self-contradictions in the instruments that,
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coupled with weak implementational strategies, have constituted a huge constraint
to the attainment of their set objectives. For the African Charter, there is need to
strengthen the mandates of the African Court and the African Commission to pay
equal attention to economic rights as they do civil and political rights. And African
governments should develop the requisite political will that can impose effective
sanctions on reneging and recalcitrant States Parties. The International Covenant
on Economic, Social and Cultural Rights needs to be domesticated for its provisions
to be effectively implemented among other things. The Declaration on the Right
to Development needs to be formulated into a binding and obligatory instrument
incorporating a workable and functional implementational strategy. When all these
have been put in place economic rights shall receive the kind of boost that would
result in economic prosperity for individuals, groups, and nations alike.
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OO6MeskeHHsI 1 pillleHHs y peajisailii Mis>KHAPOAHUX €KOHOMIYHUX NPaB

Posznsnymo npobremu pearisauii eKxoHoMivnux npas, wo MiCmamocst 6 PisHux MidCHAPOOHUX eKO-
HoMiKo-npasosux doxymenmax. Hazonroweno, wo incmpymenmu peanisayii MincHapoOHux exoHOMMHUX
nPas icHyomy K Ha PezZioHarbHOMY, MAK 1 MINCHAPOOHOMY PiBHX, ceped sxux Mixcnapoonuil naxm npo
eKOHOMIUMI, couianvii i Kyavmypui npasa, /lexaapauis npo npaso na po3sumox, A@ppukancvka xapmis
npas uodunu i Hapoois, sKi iCMommo SNAUNYAU HA POIGUMOK PIHUX 6UNIE eKOHOMIUNUX Npas na Appu-
Kancokomy xoumumnenmi. Okpecieno nesui cynepeunocmi, icuyioui 6 yux 0OKYMeHmax, wo noconani 3i
cAabKumu cmpamezismu peanizayii icmommo 06MeNcyions MONCAUGICML D0CsZHeNHs. 3A0eKIAPOBANUX Y
nux yinei. 3pobaeno GUCHOBOK, W0 KPATHAM, OP2AHIAUIAM | 6CHOMY MINCHAPOOHOMY CNIGMOBAPUCTEY
1eobXi0no npudinsmu 00HaAKo8Yy Yeazy K eKOHOMIUHUM, MAK i COUIANLHUM NPABAM, OCKIIbKU 6 KiHue-
60MY NIOCYMKY B0HU BPAXOBYIOMb UUGLILHL T NOJIMUYHI NPABA, A NPABA JIOOUNU — HEPO3OLLbHI, 63AEMO-
no6’ssani il 63aemosanedcri. Taxum vunom mema cmammi — nPUGEPHYMU Y6azy 00 ICHYIOUOT PearvHOCTi
3 Memolo Nidsuwenns AKOCMi ma PieHs JHcummst J100eil, a Maxosc eKOHOMIUN020 NPOUSIMANH i PO3-
UMKy uiaux napodie. Busnaueno ciabki ma neeexmusni Mexamismu peamisauii yux HOPMAmueHux
axmie, Hadano pexomenoayii ma nonpasKu, a Maxoluc 3anponoHosano Oiivw egexmusni cmpamezii ix
301tiCHEeHHSL.

KmouoBi ciioBa: eKOHOMIUHI 1TpaBa; EKOHOMIYHMIT PO3BUTOK; IPOTPECUBHA Peai3allisi; PEKOMEH-
Jlallii 3arajJbHOTO XapaKTepy.
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