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ITocmanoexa npoonemu i akmyaavnicmo memu. Henilicnocti 10roBopis
3aBK/U IPUJILTIAIACS IOCUTD BeJIMKa yBara B uBiaictuni. OaHak y cydyacHUX yMOBax
icHye BeJTM4e3Huil TracT mpobJieM, OB’ sI3aHUX 3 HEeAINCHICTIO JIOTOBOPY, SIKi BUMa-
rafioTh JOKTPUHAIBHOTO W YTUIITAPHOTO OCMUCTIEHHS.
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Ananiz ocmannix docaioxcens i nyonixauii. Ilesni npobieMy 3aKOHOJABYOIO
peryioBaHHS i BUIIB HEMIMCHOCTI AOTOBOPY po3rismamucs B Jitepatypi [1; 2; 3].
[TpoTe moci BijicyTHE cydacHe JOCTi/IXKEHHS 3aKOHOJ[ABUOTO PETYJIIOBAHHS 1 BUJIB
HEINCHOCTI OTOBOPY 3 OTJISIY Ha CYAOBY TPAKTHUKY. SIK HACJiOK, Memoro uiei
cmammi € anaji3 mpodJIeMAaTHKU 3aKOHOIABYOTO PETYJIIOBAHHS 1 BU/IIB HEAIHCHOCTI
JIOTOBOPY KPi3b MPU3MY CYZIOBOI MPAKTUKH.

Buxniao ochoenozo mamepiany. 3axonooague pezynrosanis nedilichocmi 0020-
eopy. HeoOXxinHicTh 3BepHYTH yBary Ha 1o mpobJeMy 3yMOBJIEHA TIEPeyCiM THUM,
10 3aKOHOJIaBYe PETYJIOBAHHS 3/IIMCHIOETHCS HA PiBHI BOX KOAM(DIKOBAHMX aKTiB
(ITuBisbHOTO KOZTeKey Ykpainu' i TocnomapcbKoro Kojekey YKpainu?), siki 3akpirim
Kap/INHAJbHO Pi3HI MiXOAN 0 HEJIMCHOCTI JIOTOBOPY.

Y IK yrinenunii migxig, mpu sSsKOMY MOJIOKEHHS 1IPO HeilicH] nmpaBountu (§ 2
riasu 16) MatoTh 3araibHUM XapakTep, i BOHU OBUHHI TONTUPIOBATHUCS SIK HA OJTHO-
CTOPOHHI MPaBOYMHH, TaK i Ha g0roBopu’. [[puyomMy He BUKJMKAE CYMHIBiB, 1110
OIJIBIIICTD i3 IUX HOPM PO3paxoOBaHa Ha iX 3aCTOCYBaHHS 0 HEAINCHOTO JOTOBOPY
(mamp., a63. 2 4. 1 cr. 216 IIK).

Y cBotO Uepry B OKpeMHX HOPMax, MPUCBSUYEHUX TIEBHUM JI0TOBOpaM (TTi1po3/1iJ
1 poauiay III kauru 5 1K), mepexbadeno migcTaBu /It OCIOPIOBaHHS yMOBH (4. 3
ct. 668), HikueMHOCTI yMOBHU s0T0BOPY (4. 2 cT. 661, 4. 4 cT. 698, a63. 2 u. 1 cT. 739,
a03. 2 4. 2 cr. 787, 4. 2 cT. 867, 4. 2 c1. 1008, 4. 3 cT. 1056', 2a63. 2 4. 2 cT. 1060, u. 4
ct. 1061, u. 1 ct. 1080, 4. 9 c1. 1109, u. 2 c1. 1111, 9. 4 c1. 1112, u. 3 c1. 1113, 4. 2
cr. 1122, 4. 1 cr. 1136, a63. 2 u. 1 cr. 1137, a63. 2 4. 1 c1. 1139, a63. 2 u. 1 c1. 1142),
mijicraBu ocropioBatts (ct. 998) abo mikyemuocTti gorosopy (4. 3 ct. 719, u. 2
cr. 981, m. 3 4. 1 cr. 993, cr. 1055, cr. 1059, a63. 2 4. 2 cr. 1107, c1. 1118), npasosi
HacJIIKM HemiiicHocTi oroBopy abo ymosu (ct. 10571 u. 2 c. 1111, u. 4 ct. 1119).

Opnnak na pisai ['K icHye HemificHicTb, 30KpeMa: rocrnogapcbkux yroxa (ab3. 3
4. 2 ct. 20), rocmogapebkoro 30608’ s3anns (4. 11 cr. 73!, w. 5 cr. 73% u. 11 cr. 781,
u. 2 cr. 202, cr. 207, ct. 208), yMOBHU TOCTOAAPCHKOTO 30008’st3auHs (4. 3 cr. 178,
4. 2 c1. 207), norosopy (4. 3 ct. 345, 4. 1 c1. 367, u. 2 ct. 368, u. 3 cr. 382). Hagith
MMOBEPXOBUI aHaJi3 CBiuUTh, 1o Ha BiaMiHy Bix [IK B 'K npesamoe miaxis 1momo
HeICHOCTI TOCIIOAaPChKOT0 30008’ A3aHHSI.

[Tpobemarrka HemilicHOCTI 3000B’I3aHHST HE Ma€ CYTO JOKTPUHAIBLHOTO Xapak-
tepy. OcobuBo 11e oueBuaHO 1pu mopiBHstHHI cT. 215 [[K i cr. 207 TK, 1o mictsiTh
PI3HOPI/IHI KOHCTPYKILii. ¥ CY/0Biil TPAKTUIl 3 Yacy MapajesibHOrO 3aCTOCYBAaHHS
KOJIEKCIB BUIO3MIHUBCS ITi/IXiJ] /10 CITIBBITHOIIEHHST BKa3aHUX HOPM.

Cnouatky BBaskasocst, 1o ct. 207 'K He MicTUTb 0COOIMBOCTEN PEryTiOBaHHS
TOCTIO/IAPCHKUX BiTHOCHH, a MICTUTH 3arajibHi MpaBuJia MPO HEAIMCHICTh TOCIIoAap-

! Mam — IIK.

2 lami — T'K.

3 Cxosi mimxoam BTIEHI I B OKpEMUX aKTaX MIKHApPOAHOI MPUBATHOMPABOBOI yHi(ikaIlil mpasa, ae,
SIK TIPABUJIO, HOPMH PO3PaxOBaHi Ha iX 3aCTOCYBaHHs, B MEPIINY Yepry, 10 AoroBopiB. Hampukmian, B
cr. 11.-7 : 101 BKasyeTbest, 10 1151 TJIaBa 3aCTOCOBYETHCS /10 JIOTOBOPIB Ta 3 HeOOXiOHUMU 3MIHAMU 00
inwux 1opuduunux axmis | [lus.: 4].
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ChKUX 3000B’s13aHb, ki cynepedath [[K sk 3a TepMmiHOJIOTi€0, TAK 1 32 3MICTOM.
Tomy cr. 207 TK Bignosigno mo a63. 1 4. 2 cr. 4 11K, a63. 2 4. 1 c1. 4 TK 3acToco-
ByBaTHCh He MOKe (HampukJamd, 1. 21 ornsmoBoro sucta Butoro rocmomapchbkoro
cyny Yipainu' «IIpo gesiki muTantst mpakTUKK 3acTocyBanHs HopM [luBimbHOTrO Ta
Tocniomapebkoro kozexciB Yrpainus» Big 07.04.2008 Ne 01-8/211).

¥rim, sronom BI'CY posnouas napanenbie 3acrocyBanus ct. 215 11K ta 207
I'K, akTuuHO 3AiHCHIOI0YM OTOTOKHEHHS TIPABOYMHY Ta 30008 si3aHHsT (HAIPUKJIAL,
. 5.7 nocranosu 1enymy BI'CY «IIpo nesiki muTaHHs MPaKTUKU BUPIIIIEHHS CITOPIB,
MOB’SI3aHUX 13 3aXMCTOM IIPaB iHTeJeKTyaJabHOI BiacHoCTi» Bif 17.10.2012 Ne 12,
. 2.12 nocranosu nneHymy BI'CY «lIpo nedki nmuTaHHS NMPAaKTUKUA 3aCTOCYBAHHS
3aKOHO/IaBCTBa MPOo openay (Haiim) maiiHa» Bix 29.05.2013 Ne 12). Ilpu mibomy
BI'CY Brasyerhcs, 1110 3arajibHi MiICTaBW 1 HACTIIKKA HEeIMCHOCTI TTPaBOYMHIB (TOC-
MOJIAPCHKUX JIOTOBOPIB) BeTaHoBeHi ctattsimu 215, 216 1K, crartamu 207, 208 T'K.
[IpaBusa, BCTaHOBJEHI UMW HOPMaMU, TIOBMHHI 3aCTOCOBYBATHCS TOCHOIAPCHKUMU
cynamu B ycix Bunazakax (1. 2.1 nmocranosu miaenymy BI'CY «IIpo neski nmutanHs
BU3HAHHS MPABOYMHIB (TOCIOAAPCHKUX JOrOBOPiB) Hexiicuumuy Bix 29.05.2013
Ne 11).

Hasmnaku, Bepxoauii Cyn Yipainu? KOHCTaTyBaB BiIMiHHICTb HE/IICHOCTI 10T0-
BOPY 1 3000B’s3aHHs1, 3pOOMBIIM AKIIEHT Ha JOIYCTUMOCTI iCHYBaHHS HEAIMCHOCTI
30008B’s13aHHs1. [Ipu 1IbOMY BKa3aB, IO 6U3HAHHS HEOUCHUM 002080pY MA BUSHAHHSL
HeOilicHUM 30008’SI3aHHS He € MOMOICHUMU NOHAMMSAMU, OCKIIBKH B CHITY TIPSIMOI
BKA3iBKM 3aKOHY JIOTOBIp, BU3HAHUN CY/IOM HEIINICHUM, € HEJIICHUM 3 MOMEHTY
HOr0 BUMHEHHSI, & BUSHAHHS HEOIICHUM 30008 I3aHHS 3a UM 002080POM CMOCYEMBCSL
nacriokie nediticnocmi maxozo 0ozogopy |[5].

OueBu/IHO, 1110 TPUYUHOIO TaKOI TpaHchOpPMAIlii MXOAIB € OaKaHHS «IIOEHATH
HE MOEHYBaHe», TOOTO y3ToAUTH Po3po0JIeH]i Ha BiMIHHIN KOHIENTYalbHiiT OCHOBI
K ta I'K i3 koHCTaTalli€o IpiopuTeTy TUX HOPM, gKi MicTsaTbes B K. Xoua HaBpsij
YY METO/I0JIOTIYHO MTPABUJIBHO 3/IHCHIOBATH OTOTOXKHEHHS HEJiNCHOCTI IPaBOYNHY
Ta 3000B’s13aHHSsI 3 METOIO 3a0e31eYeHHsI 3aCTOCYBAHHST PI3HUX 32 3MiCTOBHUM HAIOB-
HerusM HopM (c1. 215 1K Ta cr. 207 T'K).

IIpu 3’sicyBaHHi K AOIIYCTUMOCTI iCHYBaHHS HeAiCHOCTI 3000B’g3aHHs CJIi/I
YPaxoBYBAaTH, IO MPABOYNH MOKe OYTH OIHIETO 3 MiACTAB /ST BAHUKHEHHS 30008 s1-
ganns (. 1 4. 2 ct. 11, 4. 2 c1. 509 1IK). ¥ 11bOMy KOHTEKCTi MOKHA HABIiTh CTBEP/I-
JKyBaTH, 1[0 iCHYBaHHs HeiCHOCTI 3000B’sI3aHHSI CIIPUYMHSIE IUCKYCIIO 100
BILIMBY TaKOi HEiICHOCTI Ha IIPaBOYMH, SKUii 0OYMOBUB BUHMKHEHHS 30008’ sI3aHHSI.
To6T0 un MOK/IMBa HeAiliCHICTh 3000B’13aHHs (110 CYTi, IIPABOBOTO HACJIAKY IIpa-
BOUMHY) 0e3 HeAiliCHOCTI IiZIcTaBy BUHUKHEHHS 3000B’sI3aHHS. VIMOBipHo, 10 Hi,
OCKIJIBKY He/IIMICHICTD IOTOBOPY 3a3BUYall Ma€ Miclle Ha MOMEHT HOro yKJIaJeHH:.
3000B’s13aHHS JK ICHYE, SIK TIPABUJIO, MICJIsI YKJIAJEHHS IOTOBOPY.

Pazom 3 TuM He BUKJIIOUAIOTHCA CUTYaIlil, 32 SIKUX TOW UM iHINWN JOTOBIp He
MOPOJIKYBAaTUMe BUHUKHEHHSI 3000B’s13aHHsI (HAIIPUKJIAJL, OTOBIP MIPOCTOTO TOBApH-

! JTami — BTCY.
2 ITani — BCY.
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ctBa — c1. 1132 IIK). 3a Takux yMOB BUKJIIOUaTUMETbCS 3aCTOCYBAHHS HEIIHCHOCTI
3000B’sI3aHHSL.

300608B’s13aHHsI cTaHOBUTD cO00I0 mpaBoBigHomeHHs (4. 1 ct. 509 1K), sike ckoia-
JIA€ThCA 13 TpaBa KPeAuTopa Ta 000B’sI3Ky OOpKHUKA. Y IMBLIICTUYHIN JOKTPUHI Tpa-
JITIITHO HeiHCHICTD OB SI3YEThCS 3 IOPUANYHIM (DaKTOM (IIPaBOYMHOM, JOTOBOPOM
TOIO), IO 3YMOBJIIOE HACTAHHS MEBHUX ITPABOBUX HACHI/IKIB (BUHUKHEHHS, 3MiHN
abo MPUITMHEHHS UBIIBHIX TIpaB Ta 000B’s13KiB). HaBmaku, eKcTpanosilis 3MicTy
3000B’sI3aHHS KPi3b IPU3MY HeIICHOCTI IPU3Be/Ie 10 HASBHOCTI HEAIICHOCTI BChOIO
ab0 YaCTUHU TpaBa KpeanTopa Ta 0060B’s13Ky GOPIKHUKA, 10 HABPSIL YU JOTTYCTHUMO.

Buou nediiiciocmi dozosopy. SIK y BITYUN3HSHIN JOKTPHHI IUBIIBHOTO ITpaBa, TaK
i Ha piBHi HOpM IIK TpaautifinuM € momis HefiiCHUX MPaBOYMHIB Ha HIKYEMHI Ta
OCIIOPIOBaHi, 110 BiZIOBITHO T03BOJSE HOTO BUKOPUCTATH i B KOHTEKCTI HEIIMCHOCTI
JIOTOBOPY'.

Amnamniz crareit 204 i 215 IIK cBiguuTh, 1110 3aKOHOAABIIEM OOpPaHMUI MiAXiI, Bij-
MOBITHO /10 SKOTO 0CNOPIOBANICMb TOTOBOPY KOHCTPYIOETHCS SIK 3arajbHe TTPaBUJIO.
Hasnaxu, nikuemnicms 10TOBOPY Ma€ Miclle TLIBKU y Pasi, KOJIU iCHYE npsma BKa-
3iBKa 3aKOHY ITPo KBasi(ikaIlito Toro abo iHIIOTo JOTOBOPY SIK HIKYEMHOTO.

Ocnoprosaricms 002060py. OCTIOPIOBaHUIT TOTOBIP BU3HAETHCS HEIIICHUM CYIOM,
SKINO OJlHA 31 CTOPiH abo iHIIa 3aiHTepecoBaHa ocoba 3alepedye WOro AilCHICTH
Ha MijcTaBax, BctaHOBAeHUX 3akoHOM (4. 3 cT. 215 I[K). ToOTo icHyioTh mpudnHMT
JUISL CIIOPY 3 NMPUBOAY AIMCHOCTI JOrOBOPY, SIKUIi OCIIOPIOETHCS. BOHM MOKYTH OyTH
nocuth pisHoManiTHi: momuika (ct. 229 11K), o6man (ct. 230 I[K), HacuabcTBO
(ct. 231 1K) Ta inmi gedexrn. Y 11K oxpeMo perysioioThes MeBHI MiACTaBU JIJIs
ocrioproBaHHs npaBounHiB (crarTti 222, 223, 225, 227, 229-233, 234, 235), ane
BUYEPIHUI TIepesik mifcTaB He MicTuThes. Lle o3nauae, mo Oyab-sikuil 10TOBIp
MO’KHA OCIIOPUTH, SKIIO BiH He Bi/IIIOBi/Ia€ 3arajiIbHUM BUMOTAaM YMHHOCTI IPABOYMHY
(ct. 203 1IK).

OcroproBaHICTh JOTOBOPY BTIIOETHCS B TaK 3BaHIN «BipTyaJbHiil» HeTiICHO-
CTi, KOJIM IIepPeiuyIoThCs TiJIbKU HaiOIAbII TUIOBI IIJCTaBH JJIsI OCIIOPIOBAHOCTI
(namp., crarti 222, 223, 225, 227, 229-233, 234, 235 11K). [Ipu 11boMy 103BOISETHCS
OCITOPIOBAHHS JIOTOBOPY TIJISIXOM IPeJ sIBJIeHHS TT030BY TTPO HeAiHCHICTh Ta Ha
iHmux mijgcraBax. [HOAI BOHM J0ATKOBO BKa3ylOThcs (HAMp., 4. 3 cT. 668 1K), are
B I[IJIOMY JIOITYCKAETHCSA U y pasi MOPYIIEHHS IMIIEPAaTUBHUX HOPM, 3aKPITIJIEHNX B
aKTax IUBIJIBHOTO 3aKOHOJIABCTBA, iHTEPECIB JEP/KaBH 1 CYCHiIbCTBA, MOTO MOPATh-
HUX 3aca]l.

IIpoTe HaBITH TaKUH MiAXiA HE O3BOJISE OXOMUTH BCI MOKJIWBI BUTAIKH, IO
BUHHUKAIOTh Y ITPABO3aCTOCOBHIN mpakTuili. Hanpukia, tTaka cutyailisi CTOCY€TbCS

! Tani 6e3 okpeMoi BKa3iBKU TEPMIHU «IIPABOYMH» | «JIOTOBIP» BKUBAIOTHCS K TOTOKHI.

? 3akpimieHHs npesyMmInii mpasomipHocTi paBourty (cr. 204 11K) 6ys0 po3paxoBaHo Ha Te, 110 BOHA
Moske OyTH CIIPOCTOBaHa abo MIISIXOM TIPSIMOT BKa3iBKU 3aKOHY TIPO HIKYEMHICTh PABOYMHY, abo XK
pIIeHHAM CYy TIPO BU3HAHHS MPAaBOUYNHY HefificHnM. [IpoTe y cymoBiit mpakTHIl «IPUMYIPUINACT>
PO3MMPIOBAIBLHO PO3TIYMAUNTH TTPE3YMMINIO MPABOMIPHOCTI MTPaBOYMHY Ta KOHCTATyBaTH i1 TOIIN-
PeHHS 1 Ha Ti BUMAJKH, KOJN CKAaCOBAHO CYZOBe PIllIeHHs PO po3ipBaHHSA poroBopy |/lus.: 6].
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MOSKJIMBOCTI OCTIOPIOBAHHS JIOTOBOPY, YKJIAIEHOTO 3 METOI0 He JIONyCTUTH 3BEPHEHHS
CTATHEHHS Ha MailHO OOP/KHUKA.

HeobxisHo migrpecanTu, mo (hpaysaTopHi MPaBOYNHE B YMHHOMY 3aKOHO/IABCTBI
PEryJIrThCS TiIIBKKA B TMeBHUX cdepax. 3okpeMa, y 6aHkpyTcTBi (cT. 20 3akoHy
Ykpainu «IIpo BiHOBIEHHS IIATOCIPOMOKHOCTI GOPKHUKA a00 BU3HAHHS HOTO
6aHKPOTOM>» ), TIPH HEILIATOCITPOMOKHOCTI OankiB (cT. 38 3akony Ykpaiuu <«IIpo
cUCTeMy rapaHTyBaHHsS BKJIaAIB GisuyHuX 0cib»). 30BCiM HEmoAaBHO Ha piBHI 4. 4
ct. 9 3akony Ykpainu «IIpo BuKoHaBue IpoBaKeHHsa» [7] Oysio nepeabadyeno, 1o
YKJIQJeHHS [IPaBOYKMHY I0A0 MailHa OOPKHUKA, SIKUI IPU3BIB 0 HEMOKJIMBOCTI
3a/I0BOJIBHUTH BUMOTH CTATyBaya 3a PaXyHOK TaKOTO MaliHa, € IiJICTaBOIO [
BU3HAHHS TAKOTO MPABOYMHY HeiiicHuM?,

AJle icHYIOTh YMCJIEHHI TIPUKJIQN B CYZIOBIH TPaKTHIl, KOJTU KPEJUTOP OCIOPIOE
HEeBHMIT 0TOBIp GOPKHMKA, 06 MaTH MOKJIMBICTh 3BEPHYTH CTATHEHHS Ha Te abo
iHIIe MaifHo, i 1le He BiTHOCUTHCS /10 chepu HEIIATOCTIPOMOKHOCTI 00 BUKOHABYOTO
MIPOBAJIPKEHHS.

BCY aniticans posnmpioBanbae TaymaueHHs cT. 234 11K i kBamidikyBaB g0TroBip
JlapyBaHHsI, YKJIAJECHUIA 3 METOI0 YHUKHYTH BUKOHAHHS TPOIIOBOTO 3000B’sI3aHH,
gk dikruauil [9]. HaBpsg um Takuii mijxiz OXOIJIIOE yCi MOKJIUBI CUTYyaIlii, 0co-
6JiMBO Ti, KoJin 0TOBIp OyB BUKOHaHUIL. [Ipu (hiKTMBHOMY NMPaBOYMHOBI Ma€ OyTH
Bi/ICYyTHIM HaMip CTBOPUTH IPABOBI HACJIJIKA HA MOMEHT MOTO BUMHEHHS, 1, SIK HACJIi-
JIOK, HEMOJKJIBE BUHUKHEHHsI Oy/Ib-sIKUX MalHOBUX HACJIAKIB (Hepeqaya mMaiiHa),
OCKIJIbKM TaKWii TPaBOYMH He MOXe iX 1mopokyBatu’. HameBne ToMy B OKpeMux
KpaiHax HaBiTh TepeadavacThCcst 3arajibHe PeryJIioBaHHs (ppayaaToOpHUX TPABOYMHIB
(mamp., crarti 527-534 [usinbHoro komekcy Ilosbmi [12]) 3a HagBHOCTI crielti-
anbHOro [13, 8. 946—-994]. B ykpaincbKkoMy 3aKOHOAABCTBI, IMOBIPHO, 3 MO3WILiN de
lege ferenda taxosx cij 6yn0 6 BCTAHOBUTH 3arajibHi MIPaBKJIa 100 OCIIOPIOBAHHSI
(bpaymaTopHUX MPaBOUYNHIB OOPIKHIKA.

Hixuemicmo dozosopy. HikueMHIM € TOI OTOBIip, HEAIHCHICTD SKOTO BCTAHOB-
JieHa 3aKOHOM 1 /7T BUBHAHHS WOTO HeliiCHUM He BUMAra€eThCs pillleHHs cyay (4. 2
ct. 215 1IK). /lo Hux, 30KkpeMa, BiIHOCATHCS JOTOBOPH, BUMHEHI: 3 TOPYIIEHHSIM
BUMOT ITPO HOTapiajbHe MOCBiueHHs npaBourHy (cT. 220); MaIOTiTHROIO 0c060I0, Y
pasi BiZICyTHOCTI TIOJIATBIIIOTO CXBAJIEHHS TPABOUMHY 11 3aKOHHUMU TTPE/ICTABHUKAMU
(4. 2 c1. 221); 6e3 03BOJIYy OpraHy OmiKY i ormikyBaHHs (4. 1 c1. 224) Ta iHun (Hamp.,
4. 3 cr. 719, 9. 2 cr. 981, 1. 3 u. 1 c1. 993, cr. 1055, cT. 1059, a63. 2 4. 2 ct. 1107).
BizcytHicTh He0OXimHOCTI 3BepTaTUCS 0 Cy/Ay 3 TO30BOM IIPO BU3HAHHST HiKYEM-
HOTO MPABOYMHY HEMIMCHUM TOBHICTIO JIOTiYHA. AJIJKe B CY/li HIYOTO IOBOJUTH ab0
OCITOPIOBATH, TOMY IO HAasIBHICTh TOPYIIEHh HEOTPUMAHHS HOPM 3aKOHY OY€BU/THA,

! IIpoo6pasoM TaKOro 3aKOHOMABYOIO MIiAXOAY IO CYTi CTaja MO3WIlist, 110 chopMyBagacs B CyIOBIi
npaktuii. 3okpema, BLCY koHcTatyBaB MOKIUBICTh BUSHAHHS HEAIHCHUM JOTOBODY, SIKIIO BiH OyB
VKJIQJICHUH 3 METOIO YHUKHYTH peaslidallii MaifHa 1pn 3/[iliCHeHHI BUKOHABYOTO NMPOBaKeHHs [8].

2 [IpobyieMaTnKa HeAIHCHOCTI NMPABOYKMHIB, YYMHEHUX Ha IIKOAY KPEAUTOPaM, AUCKYTYETbCS IIe 3
pangachkux vaciB [Ams.: 10]. I HaBiTh axkimenTyBasacs yBara Ha TOMY, 10 (payAaTOpHi MTPaBOYNHI
He 3aBXK/IU MOXKYTh OyTu KBasihikoBati K QIKTUBHI, OCKIJIBKM HUMU He BUYEPIYETHCS YBECH CKJIA]L
(paymatopruux mpasounHis [11, c. 912].
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i, K HacJi/l0K, oyeBUJHA i HikueMHicTb. Hanpukmiaj, sIK1oO 10TroBip JapyBaHHs
HEPYXOMOCTI HOTapiaJibHO He HOCBiAYeHuI, TO e came 110 co0i CBIAYMTD 1Ipo ioro
HiIKYEMHICTb.

HikyeMHiCTh 0TOBOPY KOHCTPYIOETHCS 3a JOTIOMOTOIO «TEKCTYaJIbHOI» Helilic-
HOCTI, OCKIJTbKM BOHA iCHY€E TiJIbKU Y pa3i npsamoi 6xasiexu 3axouy. 3 TO3UTLiN
IOPUAMYHOT TEXHIKM TaKa MpsSMa BKa3iBKa MOKe BTIJIIOBATUCS, 30KPEMa, B TepMiHAX
<HIKYEeMHUI», <€ HeJilicHuM». Hanpukiaja, npaBounH 10J0 BiflUy;KeHHS inoTe-
KOZIaBIleM IIePeJaHoro B imoreky MaiiHa abo ioro mepejgadi B HaCTYIIHY ilIOTEKY,
CIIJIBHY JIiSLIbHICTD, JII3UHT, OPEH/Ly UM KOPUCTYBaHHs O€3 30U ilI0TEeKOAepKATE s €
nediticnum (4. 3 cr. 12 3akony Yipainu «IIpo inoreky»). Xoua ay:xe 4acto B Cy0Biil
HPaKTUIl JOrOBOPH, YKJjajeHi 6e3 3roau inorexojep:kareis, KBamaipikyBaaucs sk
ocriopioBai [/lus., nanp.: 14]'.

Hesaxatoun na BcranoBsienns Ha piBHi [IK TexcTyanbHoOl HIKUeMHOCTI, Y Cy10-
Bill IPAaKTUI iICHYIOTh HENOOAMHOKI CIIpOOY BUKOPHCTATH KOHCTPYKIIIIO BipTya/ib-
HOI HIKYEMHOCTI, TOOTO 3a BiJICYTHOCTI IIPSMOTO HPUIIUCY 3aKOHY PO HIKYEMHICTh
norosopy. Hanpukman, BCY minkpecans, 10 «ypaxoByI0UM iMIIepaTUBHUN XapaKTep
Hopmu 1. 1 4. 1 cr. 593 IIK, 3a3HavyenHs B JI0roBOpi 3aCTaBM iHIIUX YMOB, 32 SKUX
[IPaBO 3aCTaBy Yy Pasi NPUIIMHEHHS OCHOBHOIO 30008 sI3aHHS 3aJIMIIAEThCS AIHCHIM,
CJTi/l BBaXKATH HikueMHUM»> [16].

Xoua HIKYEMHICTh JOrOBOPY IOB’A3YETHCS 3 MPSIMOIO BKa3iBKOIO Tiei abo iHIIol
HOPMHU 3aKOHY, Jy’Ke YacTo HelpaBuibHe TaymMaueHHs Hopmu IIK Buctymae nepe-
JIYMOBOIO JIJISI KOHCTATaIlil HIKYeMHOCTI JIoroBopy abo BifcyTHOCTI Takoi. Jlocuth
SICKPABO 1JIOCTPYE TaKy CHUTYallifo MpakTUKa 3actocyBanHs 4. 2 c1. 799 1K, sxa
nepeabavaE, 1o JA0TOBIP HAMY TPaHCIOPTHOTO 3aco0y 3a y4acTio (isudHoi ocobu
1i/I/IIra€ HoTapialbHOMY MOCBi/[YEHHIO.

Y oaHMX BUIAAKAX BiJ3Hayasacs BiCYTHICTh HEOOXiZAHOCTI 3/1iCHIOBATH HOTAPI-
aJIbHe MIOCBiYEHHS JJOrOBOPY HaiiMy, SKINO (izruuHa 0coba Ma€ cTaTycC MiANPUEMIS i,
SIK HACJIJIOK, TaKWii TOTOBIp He KBamidikyBaBcs sk Hikuemuunii [18]. IIpote nepemy-
MOB y 4. 2 c1. 799 11K s Takoro BUCHOBKY HeMae. B iHIMX, HaBIaKH, 3a I0TIOMO-
TOI0 PO3IMUPIOBAIBLHOTO TayMadeHHs 4. 2 c1. 799 1[K 3acrocoByBanacs 1o noroBopy
JIIBUHTY TPAKTOpa, BHACIIOK YOTO KOHCTaTyBasacd Horo HikueMHicTb [18], mompu
te, mo 4. 2 c1. 799 1K po3mimiena B § 5 rmaB 58 11K i moBuHHa 3acTOCOBYBaTHCS
TiJIBKK 10 JJOTOBOPIB HaiiMy TPaHCIIOPTHOTO 3aco0y.

Bucnoexu. Takum unHOM, Ha I1iCTaBi BUKIAJEHOTO MOKHA 3pOOUTH BHUCHOBOK,
110:

1) MeTO/10IOTIUHO HETTPABMUJIBHO 3/IIHCHIOBATH OTOTOKHEHHS HEJ[IHCHOCTI TIPaBo-
4yrHy Ta 3000B’sI3aHHST 3 METOIO 3a0€3IeUeHHsT 3ACTOCYBAaHHS PI3HUX 32 3MiCTOBHUM
HaroBHeHHsIM HOpM (cT. 215 11K Ta ct. 207 I'K);

2) y IIK ocrioproBaHicTh 10roBOpY BCTaHOBJEHA SIK 3arajbHe mpasuio. Ocrio-
PIOBAHICTh JIOTOBOPY BTIJMIOETHCA y TaK 3BaHiU <«BipTyaJbHill» HeJAIWCHOCTI, KOJIN
HepesiuyoThest TITbKU HAWOIIBIT TUIIOBI TiACTaBU st ocropioBaHocTi. [Ipore

! Hemoznaro BCY cripaBe/inBo KOHCTATYBaB, 10 TaKi oroBopH HikyeMmHi [/uB.: 15].

ISSN 2414-990X. Problems of legality. 2017. Issue 138 13



LUUBIIbHE MPABO I LIUBIJIbHUI MPOLIEC

HaBITh TaKUH Mi/IXiJ] HE T03BOJISIE OXOTUTH BCi MOKJIMBI BUTIQJIKH, IO BUHUKAIOTD Y
11paBO3acTOCOBHIN mpakTulli. Taka cuTyallist CTOCYETbCS MOKIMBOCTI OCIIOPIOBAHHS
JIOTOBOPY, YKJIAJIEHOTO 3 METOIO He JIOMYCTUTH 3BEPHEHHST CTATHEHHS Ha MaitHO OOPIK-
Huka. Tomy cJtiji BCTAaHOBUTH 3arajibHi MpaBuJia MO0 OCTIOPIOBaHHS (hpaynIaTOPHUX
[IPaBOYMHIB GOPKHMKA;

3) HIKYEeMHICTh JIOTOBOPY Ma€ MicIle TiJTbKM y Pa3i, KOJu iCHY€E MpsMa BKa3iBKa
3aKOHY TIpO KBasriikaliio Toro abo iHIIoro g0roBopy sK HikuemHoro. HikueMHicTh
JIOTOBOPY KOHCTPYIOETHCS 3a JIOTIOMOTOIO «TEKCTYaJabHOI» HEMIWCHOCTI, OCKITbKU
BOHA iCHYE€ TIJIbKH Y pa3i HasBHOCTI TPSIMOi BKa3iBKU 3aKOHY. 3 MO3UILiN IOPUANIHOL
TEeXHIKM Taka IpsiMa BKa3iBKa MOJKe BTITIOBATUCS, 30KPEMA, B TEPMiHAX «HIKUYEMHUIT»,
«€ Hepmiticaum». He3Bakatoun Ha BcTaHoBsieHHs Ha piBHI LK TexcTyanbHOI HikueM-
HOCTI, Y CyOBiil IPaKTHIll iCHYIOTh HEIIOOAUHOKI CIIPOOM BUKOPUCTATH KOHCTPYK-
110 BipTyaJbHOI HIKYEMHOCTI, TOOTO 32 BiICYTHOCTI IIPSIMOTO HIPUIIACY 3aKOHY IIPO
HIKYEMHICTb IOTOBOPY, 1110 HEJOILYCTUMO.
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Invalidity of contract: legislative regulation and types

Invalidity contracts always attracted attention researchers. Without regard to it, in modern condi-
tions there is an enormous layer of the problems related to invalidity contract, that to require a doctrine
and utilitarian comprehension. The article is sanctified to research invalidity contract. In the article
analyses problems of the legislative regulation and types of invalidity contract through the prism of
judicial practice. In the Civil code of Ukraine, a voidable contract sets as a common rule. A voidable of
the contract is incarnated in the so-called <virtuals invalidity when only the most typical grounds are
enumerated. However, even such approach does not allow to overcome all possible cases that arise up in
practice. Such situation touches possibility of voidable contracts concluded with the purpose of to shut
out the appeal of claim to the property of the debtor. Therefore it follows to set general rules in relation
to voidable contracts of the debtor. A nullity of the contract takes place only in the case when there is the
direct pointing of law on the qualification of that or another contract as the nullity. The nullity of contract
in the Civil code of Ukraine is constructed by means of «textuals invalidity. There are no single attempts
to use the construction of <virtual> invalidity in judicial practice when there is the direct pointing of law
on the qualification of that or another contract as the nullity, that is impermissible. Methodologically
incorrectly to carry out identifying of invalidity contract and obligation with the aim of providing of
application of different after the rich in content filling norms.

Keywords: contract, invalidity; nullity transaction; voidable transaction; invalidity contract.
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BE3IMIACTABHE 3bATAYEHHA
Y MNMPABI AABHbLOI'O PUMY

locnioncerno 30606’ si3amnms, wo sunukaomy is nabymms abo séepexcenns maina 6e3 0ocmammvoi
npasosoi niocmasu, y npasi /lasnvozo Pumy. Yemanosieno, wo 30006 sa3anns i3 6esniocmaenozo sbaza-
uenHs He CMAanoBUL0 co0010 EOUHOZ0 2eHEPAILHOZ0 NPABOBIOHOWEHIS, a paduie Y0 JUe Y3azaIbHEHOT0
HA36010 0EKLIBKOX OKPeMUX GUNAOKi6, y sKux Hadymms maina esaxcaiocs besniocmaenum. /lemanvio
3’2C06aH0 0COOIUBOCMI KONCHOZ0 3 MAKUX BUNAOKIS: NIOCMABU SUHUKHEHNS, NpeOMem, 3MICm ma 6iono-
8i0aNLHICID CIMOPIH.

KimouoBi cioBa: KOHAMINS, KOHAMKILMHE 3000B’sa3aHHs; OesmijcraBHe 30aradeHHs; KBasi-
KOHTPAKTH; 30008’ I3aHHS.

Kapunayx b. II., xangquaT 0pujiMiieckKux HayK, aCCUCTEHT Kadeapbl rpaskaanckoro mpasa Ne 1,
Hanuonanpublii topuanyeckuii yuuBepcuteT umenn Spocaasa Myaporo, Ykpauna, r. XapbKoB.
e-mail: karnaukh.bogdan@gmail.com ; ORCID 0000-0003-1968-3051

HeocunoBarenbnoe otoramenue B npase JIpesnero Puma

Hccnedyiomes obazamenvbcmea, 603HuKaiowue us3 npuobpemenus un coepexrcenus umyuecmea 6es
docmamourozo npasosozo ocrosanus, ¢ npase /lpeenezo Puma. Yemanoeneno, umo 06s3ameincmeo us
HEOCHOBAMENbH020 0002aUeHIs. He NPEOCTAGILIO COO0L eOUNO20 26HEPATLIHOZ0 NPACOOMHOUEHUS, 4 CKO-
pee A6IAN0CH Tulb 0600UEHHIM HA3BAHUEM HECKOILKUX OMOCILHDLX CAYUAes, 6 KOMOPbIX NPUodpemenue
uMyuecmea kasaiocy Gesocnosamenvivim. IIoopobno euiacHsiomes 0cobennocmu Kaxncdozo u3 maxux
CAYUAes: OCHOBAHUSL BOSHUKHOBEHUS, NPEOMEN, COOePICANUE U OMEEMCMEEHHOCI CMOPOH.

KioueBbie cioBa: KOHAUKINA; KOHAUKIIMOHHOE 0053aTEIbCTBO; HEOCHOBATEIBHOE 00OTAICHIE;
KBa3MKOHTPAKThI; 00A3aTEJbCTBA.

ITocmanoexa npoonemu. Cydacie IpuBaTHE MPABO KPAiH KOHTHHEHTAIBHO-€B-
pOTeiichbKOi TIPaBoOBOI ciM'T araThMa CBOIMU TTOHSITTSIMU i KOHCTPYKITISIMU 3aB/ISTUY€E
NOPOOKY MaBHLOPUMCHKUX IOPUCTiB. OIHIEI0 3 TAKUX MTUTOMO JIABHHOPHUMCHKIX KOH-
CTPYKIIiHl, sika 3HANIIIA BTIIEHHS Y OLIBIIOCTI CydacHUX €BPOIEHCHKIX TNBITbHIX
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KOJIEKCIiB, € KOHCTPYKIIist 3000B’s13aHHs 13 Oe3MiicTaBHOTO 30araueHHst (QHTJL. <unjust
enrichment»). Ik saysaxysas [[x. Tomac (J. A. C. Thomas), KOHAUKIIHI 110308 i3
6esIiIcTaBHOTO 30arayeHHs CTAHOBJISITh «OJIHE 13 HAHOLIbII BUBHAUHWMX 1 BasKIMBUX
JIOCSITHEHBb» PUMCHKOI opuctpyzaentii [1, c¢. 326]. [lopgxa 3 1um ciig 3ayBaxkuTH,
1110 3000B’s13aHHs i3 Oe31miIcTaBHOrO 30arayeHHsl HaJieXKaTh J0 TUX IHCTUTYTIB, SIKi
Gy po3pobJIeHi PUMCHKIMU TIPABHUKAME JIOCUTD PO3JIOTO 1 IOKJIIHO, Yepes3 10 B
nepiojprepenax (Incrturymigx las, Jurecrax, Incturytisx i Kogekci KOctuniana)
€ YUMAJMii MacuB MaTepiaay 3 1bOro IMUTAHHS.

Ananiz ocmannix 0ocaioxncens. IcTopist HAYKOBUX OCTIKEHD iHCTUTYTY Oe3-
miIcTaBHOTO 30arauyeHHst MOYMHAETHCST BiJl CAMOTO HOTO 3apojrkenHst y JlaBHBOMY
Pumi i GesniepepBHO TpUBA€E 10 HalMX AHIB. ToK HaBITh KOPOTKUIA OIJISIL JIITEPaTypu
3 1IbOTO MIPUBO/IY BUJIAETHCS 3ajlaueio He3/[IHCHEHHOIO y Meskax o/iHiel cTaTTi. Pazom
3 TUM € HU3Ka aBTOPiB, uui poOGOTH € 0COOJUBO 3HAKOBUMHE i KOPUCHUMM JIJIST PO3Y-
MIiHHS i1efl JaBHIX pUMIISTH moa0 Oe3rmiacraBHoro 30aradentst. Cepes Takux aBTO-
pis: I0. Bapon (Yu. Baron) [2, c¢. 704-714], B. Biamgmeiin (Bernhard Windscheid)
[3, c. 416—-439], I. [lepubypr (Heinrich Dernburg) [4, c. 356—370], P. Ilumepman
(Reinhard Zimmermann) [5, c¢. 834-901], K. IIpaiirepr (Konrad Zweigert) i I. KpoTi1
(Hein Kotz) [6, c. 284-359] ta in. Cepe/ cyyacHUX yKPaiHCHKUX JOCJIKEHb HEOO-
xiguo Bigsnauntu auceprainito I B. Tyukosoi (H. V. Puchkova) «30608’s13anns,
10 BUHUKAIOTHh BHACJIIOK O€3IMiICTaBHOTO 30arayeHHsl, 32 PUMCHKUM TIPUBATHUM
MPaBOM Ta iX perientiisi y nuBigbHOMY 1ipaBi Ykpainuy» (2007 p.) [7]. Tum He Menire,
SIK BUJIAETHCST, TEMATHKA 3000B’s13aHb i3 Oe31iIcTaBHOTO 30aradeHHs He € BUYepIa-
HOIO, 1 IaBHbOPUMCHKA IIPAaBHUYA CIAAIIMHA I TaiTh y c00l YMMAJIO HEIIOMiYeHUX
HOJIOKEHD Ta i/1ei, sIKi HaJesKUThCs BUCBITIUTA I 0OOMIPKYBaTH Cy4acHOMY LIUBLIICTY.

Mema cmammi tionsaraec B Tomy, 100 3’CyBaTH CUCTEMATUKY 3000B’s3aHb i3
6esificTaBHOTO 30aradeHHs, K ii BUOyayBasia JaBHbOPUMCHKA FOPUCIIPYIEHIIisT, a
TaKOX BU3HAUMUTH I1i/ICTABU BUHUKHEHHS, IIPEIMET Ta 3MICT KOXKHOTO 3 Pi3HOBU/IIB
3000B’s13aHb, 110 BUHUKAJIN 13 (hakTy OesmijcTaBHOrO 36aradyeHHst OHiei ocobu 3a
PaxyHOK iHIIIOI.

Buxnao ocnoenozo mamepiany. Y Jlurectax 4yutaemo: «3a caMoIio MPUPOIOI0
pedeii cripaBeUBO, 1100 HIXTO He 36aradyBaBcs Ha Koy iHmoMys (Dig. 12.6.14;
50.17.206). IIpore us cenrenilis Ilomrmonist € 3aHaaTo 3aranbHoo. Hacmpasmi, B
JKUTTI 4acTo W I'ycTo ojHa ocoba MPUMHOKYE CBill 106pOOYT 3a paxyHOK MaiiHa
IHIIO1 — 1 Taki BUMAJKU CAHKIIOHYIOThCA MPABOM i cripaBeiyinBicTio. [Ipumiponm,
XTOCh OTPUMYE UYsKY Piu y BJIACHICTh GE3KOIITOBHO — SIK JapyHOK, a00 Ge30IIaTHO
JicTae 4yxKy pidu y Ho3uuKy, ab0 300yBa€ MIPaBo KOPUCTYBAHHS 4yKOI0 piudio (cep-
BITYT) TOmO. Y BCiX 3a3HAYEHUX BUIAIKAX MalHO OAHIET 0cOOM 30ITBITYETHCS 3a
PaxyHOK 3MeHIIeHHs MaliHa iHmmoi. OHaK yci 11l BUNaJIK He BUKJIUKAIOTh MOYYTTS
HECITPaBeJTMBOCTI, OCKIJTbKU MANHO MePexopnuTh 0 HabyBadya He MPOCTO TakK, a
3a HAsIBHOCTI BiJIMOBIIHOI TTPABOBOI Mi/ICTaBU (SK-TO: JIOTOBIP /JlapyBaHHs, JIOTOBIp
MMO3UYKH, 3AIOBIT, Cy/I0OBE PIillIEHHS TOIIO).

TakuM YMHOM, HECIIPaBEJIMBUM € He caMme 1Mo cobi 3baraueHHs ojHiel ocobu 3a
PaxyHOK iHIIO, a Take 30aradeHHs OHIET 0COOM 32 PaxXyHOK iHIIOI, STKe BiOyBAETHCS
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6e3 HaJIeXKHOI 10 TOro MPaBoBOi TicTaBu. Tox GiablI TOUHUM € BUCAiB MapiiiaHa,
KOTpUU THCaB, MO «3TiJIHO 3 MPAaBOM HAPOJiB MOKHA BUMaraTu pid CyJOM BiJ
TOTO, XTO BOJIOJIIE HEIO He Ha 3akounil nidcmaesi (qui non ex iusta causa possident)»
(Dig. 25.2.25).

BesrmigcraBHe 36aradeHHs], OTKe, CYIEPEYUTDh CIPABEINBOCTI. SIKIIO K BOHO
yiKe BiZIOyJI0CsI, TO 3 IbOTO (haKTy BUHMKAE 0COOIUBE 3000B’I3aHHS, 3MICTOM SIKOTO
€ 000B’I30K TOTO, XTO 30araTHBCS, IOBEPHYTH yCe, 110 BiH Ge3IMicTaBHO HaGyB, TOMY,
KOMY Ile 10 TIpaBy HaJeKuTh. Lle 3000B’s13aHHST OTPUMAJIO Ha3BY «3000B’sI3aHHS 3
6esmizctaBHOro 36araueHHs» (1HKOJM MOTO TaKOK HA3WBAIOTh «KOHIUKIIHHUMY 3a
HA3BOIO JIABHbOPUMCHKOTO [030BY condictio). Y puMCbKOMY IIpaBi iioro 0yJio BigHe-
CEHO JI0 KJyiacy 3000B’si3aHb, 1110 BUHUKAJIW HiOW 3 KOHTPaKTIB (quasi ex contractu).
3a cBOIM 3MicTOM I1e 3000B’sI3aHHsI HATAIy€ 3000B’I3aHHSI i3 PEATbHOTO KOHTPAKTY, —
JIOTOBOPY MO3UKH, aJ[Ke TOM, XTO 36aratuBcst Oe3 MicTaBu, 30008’ I3aHUIT TOBEPHYTH
o/lep:KaHe, TaK caMo, SIK 1 I03MYaJbHUK, 1 TaK CaMo, K 1 B PeaJbHOMY JIOTOBOPi
HO3KKH, 3000B’sI3aHHs BUHKMKAE TYT i3 (baKTy Iepexoiy MaiiHa Bij ogHiel ocobu 10
inmoi. Xoua, sicHa pid, KJAYOBA Bi/IMIHHICTD TIOJISITAE Y TOMY, IO B MIO3UKOBUX BiJl-
HOCUHAX MalHO MepelaeThCs MO3UYaTbHUKOBI Ha IMi/ICTaBi JOMOBJIEHOCTI, TO/I SIK B
OCHOBI KBa3iKOHTPAKTHOIO 30008’ I3aHHs JIEKUTh (haKT Iepexopy MaiiHa 6e3 Hajex-
HOI /10 ToTO TiAcTaBu. OCh SIK MOSICHEHO MOAIOHICTD MiXK Oe31TiICTAaBHUM 30aradeHHsIM
i mosukoro B Incturynisx IOcruniana: «Ocoba, sika ojiepskaja He HaJIeKHUN 1 60pr,
OYEBHUIHO, € 3000B’s13aHOI0 HIOM 13 KOHTPaKTY (quasi ex contractu). YBaxaTh TaKOrO
GOpIKHIKA 3000B’sI3aHNM 13 KOHTPaKTy OyJI0 6 yKpail MOMHUJIKOBO; CYBOPO OJEP-
JKYIOUKCH JIOTIKH, MU MOKEMO CKa3aTH, 110 OOPT y 1[bOMY BUIIQJKY BUHUK paJIIiie i3
Ga)kaHHS TIPUITMHUTH 3000B’sI3aHHSL, aHIXK MOpoaAnuTH Horo. KoskeH MraTHUK po3riisi-
MaeThCsT SIK 0coba, sika mparHe po3ipBaTu yrojy, a He ykmaactu ii. [Ipore ocoba, sika
NPUITHSIIA TIATIK, 3000B’I3yE€ThCS TaK, Have i3 IO3UKH, 1 TOMY Hece Bi/NOBifaIbHICTh
3a KOHAMKITIHUM 1mo3oBoM» (Inst. 3.27.6).

OTsxe, 1ist TOro, abKM BUHUKJIO 3a3HaUY€He KBa3iKOHTPaKTHe 3000B’s13aHHS, HEOO-
XiJHi 7Bi yMOBU: a) 306araueHHst Ta 6) BiJICYTHICTh TPABOBOI MiICTaBU JIJISI TAKOTO
30baraueHHsl.

30arauenns. 36araueHHs1 O3HAYAE, 10 MANHO OJHIET 0COOM MPUMHOKYETHCS
BHACJIIZIOK IPUMEHIIeHH MaiiHa iHmoi. IIpu 1poMy 306araueHHs MOKe BUSIBJISTHUCS
abo y 36isbinenti akTuBiB (KoM 0co0a, HAPUKIIA/, Oe3MiCTaBHO HAOYBA€E SIKYCh
piv y BJIaCHICTb), 200 y 3MeHIIeHHi nmacuBiB (KoJu ocoba Oe3IiICTaBHO 3BiIbHSIEThCS
Bij Gopry). [Himmmu ciioBamu, 36aradyeHHSAM € 301TbIIeHHsT MaiiHa a00 He-3MeHIeHHST
MaiiHa y BUIAJIKaX, KOJU 3MeHIIeHHs TTOBUHHO Oysio 6 MaTu Micite. OkpemMo cJrif
CKasaTu IPO OOTSKEHHS: Tak, SKIO i3 IpaBa, sKe HaJeKuTb 0co0i, 6e3IicTaBHO
BHIMAIOTHCST PI3HOTO POy OOTSIKEHHS, TO 1le TAaKOK MAa€ PO3I[HIOBATHUCS K 30ara-
yeHHs1. Y HepriojpKepesax MOKHA 3HAUTH TaKi MPUKIaAN 30aradeHHsI:
ocoba HabyBa€ IPaBO BJIACHOCTI Ha Yy)Ky Pidy;
0coba 0/IePKYE BOIOMIHHS TyKOI0 PIiUdIo;
ocoba HabyBa€ pedyoBe TPaBo Ha UYKY piy;

— ocoba HabyBa€e 3000B’s13a/IbHE MTPABO BUMOTH;
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— IIPaBO BJACHOCTI, sIKe HaJIEKUTh 0001, 3BIIbHSIETHCS BiJ CEPBITYTY;

— 0coba 3BUIBHSETHCS Bit 6OPry;

— 0c006a 3a0IA/PKYE KOIITH, GE30TIATHO KOPUCTYIOUHCH Yy;KUM MaitHOM (Harpu-
KJIaJl, TPOKUBAIOYN B UYKOMY OYAUHKY);

— 0co0a 3a0MMaJKY€ KOMITH, Oe30MJIaTHO PUIHMAIOUN Ha CBOIO KOPUCTD MOCTYTH
it poGOTH TOIIIO.

Besmniacrasuictb. 3 o1HOr0 OOKY, MOKHA CKa3aTH, 10 «0Oe3MiACTaBHICTh> — 1€
KaTeropist 3arepeyHa; BOHA BKUBAETHCS, MO0 MO3HAYUTH BiJICYTHICTH TIPABOBOI TIiT-
craBu 30arayeHHsi. 3 TaKOi TOYKM 30Dy, i BU3HaUeHHs Oe3MifcTaBHOCTI Masio 6 GyTn
3arepedHuM. Tak, iCHy€ MUPOKUN «KATaJOr» PI3HOMAHITHUX TPABOBUX Ii/ICTAB
NPUMHOXKEHHsI MaiiHa (JI0TOBIp, 3amoBiT, JieraT, HaOyBajibHa JABHICTH i T. /.). 3a
TaKUX YMOB O€3ITiICTaBHICTh O3HAYAE He IO iHIIIE, SIK T€, 0 B KOHKPETHO B3SITOMY
BUMAJKY 36araueHHst 0cOOM He ONMUPAETHCS Ha JKOIHY i3 HAasBHUX y <«KaTalo3i»
mizcraB. [HIMME cioBaMu, Oe3MifCTaBHICTh — Iie BiZICYTHICTH IIPABOBOI IMiJICTaBK
1 Kparka.

OmHak 1aBHHOPUMCHKA IOPUIMYHA HAyKa 13 BJACTUBOIO 1 Ka3yiCTUYHICTIO Ml
IHIITUM TIJISTXOM, 1 TOHSATTST Ge3MiICTaBHOCTI OYJI0 BU3HAYEHO Yepe3 MPSIMUN TIepeIiK:
PUMCBHKI MTPaBHUKU Ha3BaJ¥M Ti KOHKPETHI BUNAIKH, Y AKUX 30aradeHHs cJijg 0yJI0
BBaxkaru GesmigcrapuuM. [ux Bumaakis 6yso yorupu (BiAMOBIAHO 10 Yor0o OYJIO i
YOTUPU KOHAUKIIHHUX TTO30BNU ):

1) 36araueHHs yepes IOMUJIKOBY CILIATy HeicHyiodoro 6opry (condictio indebiti)';

2) 36araueHHsT BHACJIIOK /i, 0 Oy BYMHEH] Yyepe3 MPUITYIeHHsT MaiiOyTHiX
obcraBuH, sKi Hacupasi He Hactaau (condictio causa data causa non secuta, abo
condictio ob causam datorum)?;

3) sbarauenns uepes ranebny migcrasy (condictio ob turpem causam)?®,

4) 3baraueHHst yepe3 He3aKOHHY MiacTaBy (condictio ob iniustam causam)’.

PasoM 3 TuM, pakTHKa TOKasaja, 10 JaJeKo He BCi BUMaAKKU Ge3IiIcTaBHOTO
3baraueHHsT MOKYTb OYTH BifiHECEHI 0 OJHIET 3 YOTUPHOX HA3BAHUX KATETOPIil.
3Bakao4M Ha 1€, 3a 3AJIUITKOBUM MPUHIUIOM OyJsi0 chOPMYJILOBAHO illle OJHY —
ATy — Kareropito, sika oTprMajia Ha3By «30araueHHs Oe3 mijcraBuy» (sine causa)®.
[Tpu 11bOMY, 3BiCHO, MAJIOCS Ha yBasi «yci iHII BUIMaAKN 30aradyeHHst 6e3 MijcTaBy»,
OCKIJIbKM TIePIITi YOTUPU KATEropii Tak caMo CTAaHOBJATH COOO0I0 IPUKIAAN 30aradyeHHs
«6e3 migcraBu». OTOXK, CIIiL MAKPEIUTH, 110 BUCJIB 30aradyeHHs «Oe3 mmijacraBuy (sine
causa) MaB JIBa 3HAUYEHHST: 3 O[IHOTO OOKY, HOTO BUKOPHCTOBYBAJIN SIK POJIOBY Kare-
ropiio, 1o OXoILIoBasa cob00 abCOMIOTHO BCi BUAM 0e3IiIcTaBHOrO 30arayeHHs; 3
IHIIOrO — Ilefl BUCJIIB MiI' BUKOPMCTOBYBAaTHUCS Ha IO3HAYEHHSI BU/IOBOTO IOHATTS,
TOOTO THX BUNAAKIB Ge3MizcTaBHOrO 30araueHHs, sSKi He OXOILUIIOBAIUCS YOTHPMA
CIielliaJIbHUMU KaTerOpisaMu.

' Dig. 12.6; CJ. 4.5.
2 Dig. 12.4; CJ. 4.6.
3 Dig. 12.5; CJ. 4.7.
‘ Dig. 12.5; CJ. 4.9.
5 Dig. 12.7; CJ. 4.9.
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Honepxxyiounch JOTiKM TaBHBOPUMCHKUX IOPUCTIB, HUKYE MU PO3TIIHEMO
HOHATTS GE3MiICTABHOCTI CTOCOBHO KOKHOTO 3 BUJIB Oe3MiicTaBHOTO 30arayeHHst
OKpeMo.

O6csr 30008’ si3anns. Ocoba, sika 30aratuiacs Oe3 Tmictasy, Oysa 30008’ s13aHa
MOBEPHYTH He TiJIbKU Oe3MOCEPETHBO Te MAITHO, SIKe OTPUMAJIA, ajle TAKOXK i BCi TIIO/IH
Ta JIOXO/W, OJlepKaHi Biji 1IbOTO MaiiHa (32 BUpaxXyBaHHSIM BUTPAT HA YTPUMaHHSI
3agnauenoro maiina)'. IlaBno y 17-it kuusi Komenrapis o Ilnasiiis nucas: «Tomy,
XTO BMMAra€ Ha3ajl HeHAJIEeKHO HajlaHe, MAlOTh OYTH MOBEPHYTI i TUIOAHU, i IUTHHA,
Hapo/KeHa pabWHelo, ajie 3a BUPaxXyBaHHSAM 3[ilicHeHUX (BiAMOBizaueM) BUTpaT»
(Dig. 12.6.65.5). Oxpim ToTO, 0c00a, siKa 3baraTusacs, MOBUHHA OyJia BiAIIKOLYyBATH
30UTKHY, MOB's13aHi 3 MOTIPIIEHHSIM a00 3MEHIIEHHSIM MaiiHa, SKIIO TaKe CTaJI0Cs BHAC-
MoK ii BuHu. Pusuk BumagkoBoro (To6To GE3BUHHOTO) 3HUIEHHST YU TTOIIKO/KEHHSI
MaiiHa MoKJIaiaBcst Ha 36aratisy ocoOy TibKK y pasi il HetoOPOCOBICHOCTI, HATOMICTb
B yCiX iHINIUX BUNAIKAX TaKUIl PU3UK Hecsa iHima (moTepiiijia) cTopoHa’.

30arauenHs yepe3 MOMUWIKOBY CIUIaTy HeicHyio4oro 6opry (condictio indebiti).
Ynbrian y 26-i1 kau3i «KomeHTapiB 10 €IMKTY» HAIMCAB: «SKIO XTOCh 3allJIATUB
HeHaJIe)KHe, He 3HAI0YM, 110 BiH He MOBUHEH IJIATUTH, TO IIJISXOM KOHAMUKIIHHOIO
M030BY BiH MOske BUTpeOyBaTh Hazas (Te, 1o Oysio crmadeHo)» (Dig. 12.6.1). OToxk,
3000B’s13aHHS i3 MMOMUJIKOBOI CIIATH HEICHYI0YOTO GOPry BUHUKAJIO 32 HAsIBHOCTI
Takux ymoB: 1) BizcyTHicTh 6OpPry; 2) MOMUJIKOBE MPUMYIIEHHS, 1[0 OOPT iCHYE;
3) BUMHEHHS Jiil 3 HAMIPOM CILTATUTH OOPT, SIKUIi MOMUJIKOBO BBaKaBCsI ICHYIOUYMM.

Bopr BBaxkaeThCs 10OPUAMYHO HEICHYIOUMM He TIJIBKU Y pasi, KoJu BiH y3araji
HIKOJIM He iCHYBaB, ajie TaKOX 1 y pasi, KoJu BiH, Xoua I iCHYBaB y MUHYJIOMY, ajie
Hapasi Bxke MpUNUHUBCS. [Ipu 1[bOMY GOPT BBaXKAETHCST HEICHYIOYUM SIK TOJIi, KOJIU
BiH NPUIIMHUBCS B CUJIy caMOTO TipaBa (ipso jure), Tak i TOJi, KOJIW BiH TPUTTHHUBCS
B CUJIy TIOCTIHHOI eKciientlii (ope exceptionis).

Bopr BBaxkaBcs HeiCHYIOYMM TaKOXK y pasi, Koiu ocoba BUKOHYBaja 3000B’s-
3aHHs1, 00YMOBJIEHE BiJIKJIaJlaIbHOIO (CYCIIEH3UBHOIO) YMOBOIO, /0 HACTAHHSI TakKoi
ymoBu. [ToMITOHITT TIHCaB: «SIKIIO BHACTIZOK TOMUJIKU CIIJIAYeHO GOPT, MOCTaBJIEHU
y 3aJIEXKHICTD Bijl IEBHOI YMOBH, TO CIlJIadyeHe MOKe OYTH TIOBEPHYTO Hasajl, JTOKU
HeBiZIOMO, UM HacTaHe 3a3HadeHa ymoBa» (Dig. 12.6.16). IIpore Big ymoB (condi-
tio) HeoOXimHO BimpisusT cTpoku (dies). Tak, ymoBa — 1i¢ 0OCTaBMHA, MO0 SKOI
HEBIZIOMO, HACTaHe BOHA Y Hi; HATOMICTb CTPOK — I1e 0OCTaBUHA, TOJO0 SIKOI TOYHO
BiJIOMO, 1110 BOHA HacTaHe (IOTPaB/a, He 3aBXKIM BiJOMO, KOJU came).

SIKIo GOPKHKK crtadyBaB OOpr paHiiie 0GyMOBJIEHOTO CTPOKY, TO BiH He MaB
IIpaBa BUMaraTy TOBEPHEHHS CIJIAYeHOTO, OCKIJIbKA HaBIiTh /0 HACTAHHS CTPOKY TLjia-
TexKy GOpT, TUM He MeHIle, yBaskaBcst icHytounm. Toii ske TToMIToHii faJri MosicCHIOBaB:
«SKio 6opr mocTaBIeHwil y 3a€KHICTD Bil TaKOT 06CTaBUHH, KA B OY/b-SIKOMY
pasi HacTaHe, TO CIIAYEHOTO He MOJKHA BUMaraTy HasaJl, sIKIIO K OYJI0 JaHo B 6OpT
ITi/] iHITIOI0 YMOBOIO, CTOCOBHO $IKOi HEBiZIOMO, Y1 HACTaHE BOHA, TO CILJIaYeHe PaHiiie
MO:kHa BuMaratu Hazan» (Dig. 12.6.16).

! Dig. 12.6.15; 12.6.65.5; 12.4.7.1.
2 Dig. 12.6.32pr.
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Jlo BumnazikiB HeicHyBaHHS GOPry MPUPIBHIOBAINCS TaKOXK BUIALKU, KOJIU OOpP-
rOBE BiJHOIIEHHS iCHYBaJo, ajle HOro eleMeHTH OyJid He TaKWUMHW, SIK BUIABAJIVCS
cropoHaM. IIpumipom, SKIIO XTOCh Yy PaXyHOK OIIaTH ITlepejiaB OJHY pid, Xoua
Hacpasii OyB 3000B’s3aH1il epegaTh iHIIY; a00 SKIIO XTOCh CIUIAYyBaB HaJIeKHUIA
i3 HbOTO GOPT He Tilt 0cobi, sika HACTIPaB/Ii OyJIa KPeAUuTOPOM; abo SIKIIO XTOCh CILIa-
qyBaB YysKHiT GOPT, MIOMHIJIKOBO BBakaroun GOPsKHUKOM cebe. «“Henanexue” — 1ie He
TIIBKY Te, 1110 B3araji He € mpeaMeToM Gopry, ae i Te, 1o 3a00pProBaHo OJHOMY, a
CITav€eHo iHImoMy, abo Te, 1110 OYB BIUHEH OJIVMH, a CIJIATUB iHIIWIA, TaK Haye BiH caMm
6yB GopskaukoM» (Dig. 12.6.65.9). dkio ocoba criaruiaa 6opr y OGiibimoMy posmipi,
aHiK IMOBUHHA OyJIa, TO PI3HUIM TAaKOXK BBakKaJacs CIUIAYE€HOI0 Oe3INCTaBHO 1 Imij-
JisiTajia TIOBEPHEHHIO MIJISIXOM BUMHEHHST KOHUKIitHOro no3oBy (Dig. 12.6.26.5.).

CrutayeHe Ha BUKOHAHHST HATYPaJbHOTO 3000B’sI3aHHS HE T/JISITAIO MOBEPHEHHTO
(Dig. 12.6.19), ockinbku 3000B’s13aHHs, Galifyske 10 HATypaJbHe, TUM HE MEHIIIE,
BBa)KAJIOCS ICHYIOUUM.

JIpyroto yMOBOIO [I7ist BAHUKHEHHS 3a3HAYEHOTr0 30008 sI3aHHS, SIK yJKe BKa3yBa-
JIOCST, € HASIBHICTH TIOMIJIKOBOTO TIPUITYIIIEHHST CTOCOBHO TOTO, 110 6opr icuye. [1lomo
bOTO cJiijt 3pobuTH /Bi 3ayBaru. Ilo-mepiie, moMuika Mae GyTH MPOOGAYHOIO — HE
6epyThCs 10 yBark MOMUJIKH, JOIMYIIEH] BHACTIIOK TPy6oi HEYBasKHOCTI UM Kpaii-
HBOTO HembambeTBa y BesterHi cipas (/lus.: Dig. 22.3.25pr.). [To-apyre, noMusisiTucst
MarfoTh OOMIBI CTOPOHM: i Ta CTOPOHA, IO IJIATUTH, i Ta, IO MpHUiiMae miaTixK. Tak,
3 OJIHOTO OOKY, AKIIO 0coba cIuiadye GOpr, YiTKO YCBIAOMIIIOIOYH, 110 BOHA He OyJ/ia
3000B’s13aHa JI0 1[LOTO, TO B TAKOMY pasi, 3a 3araJbHUM TIPABUJIOM, TIPE3FOMYETHCS, IO
BOHA Masia HaMmip obmapyBatu ofepskyBada (Dig. 12.6.1). 3 inmmoro 60Ky, K0 0ocoba
npuiiMaEe IJIaTix, 3Hal04M 1[0 BOHA He Ma€ IpaBa I[bOro POOUTH, TO B TAKOMY pasi,
3TiJIHO 3 PUMCHKUMU YSIBJIEHHSIMHU, TaKa 0co0a BUMHSIE KPAiKKY. YJIbITiaH THCaB, M0
anbIuBUil KpeauTop, TOOTO TOM, XTO BUAAE cebe 3a KpeauTopa, BUMHAE KPaLiKKYy,
SKIIO TIPUIiMe TIOCh, 1 TPOTIi He cTaHyTh oMy Hanexatn (Dig. 47.2.43).

Hacamkinerp, TpeTbolo yMOBOIO € BUMHEHHSI KOHKPETHUX [l 3 HAaMipoOM cILia-
TuTH OOPT, SIKUH MOMUJIKOBO BBasKAaBCS ICHYIOUMM. BakJMBO MiKPeCIUTH, MO B
I[bOMY KOHTEKCTi CJI0BO «Oopry («debitum») He ciig po3ymiTi GYKBAJIbHO — SIK
000B’SI30K CIUIATUTH TPOIIOBI KOIITH. BOPr PO3yMIETHCS TYT 3HAYHO IIMPINE — STK
3000B’sI3aHHSI BAMHUTU Ha KOPUCTD 1HIIOI 0coOU OY/Ib-SIKY Ai0 MaiiHOBOIO XapaKTepy.
Tosk, BiAMOBIHO, cilata OOPry y IbOMY pasi MOJKe BUSIBUTHCS HE TiJIBKU y CILIATI
rpoliieii, ajie TaKOXK i y BUKOHAaHHI poOiT, HaflaHHi OCJIYT, Tlepeanti pedeil i HaBiTh
BUMHEHH] YPOUUCTOI OOIISTHKY — CTUITYJISIIIII.

Y 1aBHBOPUMCHKUX IepUIOJpKepesax TaKoXK MPUALISIETbCS yBara MUTaHHIO PO3-
MOy Trapst JoKasyBaHus (onus probandi) nipn BuMHeHHI 11030BY condictio indeb-
iti. Tak, 3a 3araJbHUM MPABUJIOM, TIO3WBAY MOBUHEH OYB JIOBECTU TIEPel CyIOM yCi
TPU BUIIE3€3HAYEHNX YMOBH, sIKi HeOoOXijiHi /IJIsl BUHUKHEHHsT 30008 s13aHHs1. ToOTO
[O3MBayY MaB JIOBECTU 1 BiACyTHICTH GOpry, i HasgBHICTH IIPOOAYHOI TIOMUJIKK HIOIO0
icHyBaHHs 6OpTY, i (PaKT BUMHEHHST HA KOPUCTH BIANOBIaya MEBHUX il MalHOBOTO
XapakTepy 3 MeTOIO CIUTaTH HeicHyo4oro 60opry. OpHak i3 3arajbHOTO MpaBuia OyB
BUHATOK. Tak, SKIIO Bi/IMOBiIad HA MMOYATKY IMPOIECY 3ariepedyBaB (hakT IJIaTeXY,
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ajie B MOJAJBIIOMY 11eii (haKT MiATBEePKYBaBCS HAJIEKHUMU I0Ka3aMu, TO B TAKOMY
pasi i3 mosuBaya 3HiMaBCst 06OB’SI30K JIOBOIUTH Bi/ICYTHICTH OOPrY; HATOMICTD Bi/IIIO-
Bijlay y TAaKOMY BWIIAJIKy MOBUHEH OYB JOBECTH, IO KOIITH, SIKi BiH OTpUMAB, OyJIH
nepeziati fiomy HeOe3MizCTaBHO.

[Te mpaBusio pokmaanno noscHioe [laBno: «Komum pocmiskyeTbess TUTaHHS TIPO
IJIATIK HEHAJIEJKHOTO, TO XTO M€ JI0OBECTH, 110 6opr He icHye? CripaBa CTOITh TaKUM
YUHOM, II0 KOJIM 0c00a, PO AKY TOBOPHJIM, IO BOHA OTPUMAaJ/a HeHaJexHi iii
KOIIITH UM peyi, 3armepeuye MPOTU 1IhOTO, a TOW XTO JIaB 1X, MATBEPIUB HAJECKHUMMI
nokazaMu GakT IIaTexy, TO, 032 BCIKUM CYMHIBOM, 0c0o0a, sika 3amepedyBajia
OTPUMaHHS KOIITIB, SIKIO BOHA X04e OYTH BUCJIYXaHOIO, MyCUTh HAJIATH [OKA3W
TOTO, 110 BOHA OTPUMaJIa KOIITH, siKi OyJu mpeaMeTom 6opry; 6o 6yso 6 abeypaHo,
SaKOU TOM, XTO CIEpINy 3arepedyBaB OTPUMAHHS KOIITIB, a OTIM OYB BUKPUTHIA y 1X
OTpUMaHHI, BUMaras Ou BiJl CyIIPOTHBHUKA JJOBECTH, 110 OYJIO CIJIAYE€HO HEHAJIEKHE>
(Dig. 22.3.25pr.).

306arayeHHs1 BHACJIIOK Jiif, 1[0 OyJ¥ BUYMHEHi Yepe3 NMPUILYHIEHHS MaiOyT-
HiX 00CTaBMH, sKi HacnpaBai He Hacramm (condictio causa data causa non secuta).
KopoTko 3MicT 115010 3000B’s13aHHST MOKHA CHOPMYJTIOBATH TaK: SIKIIO OJIHA 0c00a
BUMHSIE /il MAlHOBOIO XapakTepy Ha KOPUCTh APYToi 0COOHU, IPUIYCKAIOYX HACTaAHHSI
B MaiibyTHbOMY MEBHOI 00CTaBUHU, OJHAK Ile MPUILYIIEeHHS Ha Jijli He CIPaBIKYy-
€THCSI, TO B TAKOMY pasi Bce ojiepsKaHe JPYro 0coO0t0 BBaKAEThCsT OE3IIiACTAaBHUM
3baradyeHHsIM 1 TT/JISITA€ TIOBEPHEHHIO.

OT:ke, yMOBaMU JIJisi BUHUKHEHHSI 1IbOTO 3000B’sI3aHHs € Taki: 1) MpuIrymeHHs
II0/I0 HACTaHHS y MailbyTHHOMY II€BHOI He TaHeOHOI 00CTaBUHU; 2) YYMHEHHSs i,
3aCHOBAHUX Ha I[bOMY IPUIYIIEHH]; 3) HEHACTAHHS OOCTAaBUHM, OO SAKOI MIPUITY-
CKaJIOCs, 0 BOHA HACTaHe.

O6cTaBuHa, HACTAHHST SIKOI ITPUIYCKAETHCST, MOKe OYTH PI3HOT TIPUPOJIN: Tie MOKE
OyTH IOPUANYHUI (haKT, 10 HEe 3aJ€KUTh BiJl BOJI KOAHOI 3i cTOPiH, abo (akT, 1o
3aJIe)KUTh Bijl BOJI ofiHi€l un HaBiTh 060X cTOpiH pasoM. [ obcraBrMHA HA3UBAETHCS
Kayso1o0 (causa). /lemio crpoirieHo MoXHa CKa3aTH, 10 Kay3a B IIbOMY KOHTEKCTI — I1e
MeTa, i3 K010 0coba BUMHSE Ty abo iHimy gifo. IIpoTe B IesKUX BUIALKaX, Kaysa — 1 He
CTLJIBKM caMa MeTa, CKLIbKU (hbakTh4Ha 00CTaBUHA, ICHYBAHHS SIKOI YMOKJIUBJIIOE METY.

Y lurecrax MmoskeMo 3HaliTH Taki npukiaaan. OpHa CTOPOHA CIJIAYYE 1HII TPO-
IIOBI KOIITH, 11100 Ta He 3Beprasacs 10 cyay'. Y takuii crocib nepima cTtopoHa Iparte
3a71ar0/UTH ICHYIOUMH CIip i YHUKHYTH CY/0OBOI TATAHWHU. Y JaHOMY BUIIQJKY
Kay3010, 200 METOIO IIaTesKy OyJI0 He3BepHEHHsI JAPYTOi CTOPOHU [0 CYLY. SIKIIO K
JIpyra cTOpoHa BCe K MOPYIIUTD Cy/I0Be TTPOBA/KEHHSI, TO 1le 0O3HAUYaTHMe, 1110 Kay3a
He cIpaBausacd, i ClaueHi KOMITH MiJJIATal0Th TOBEPHEHHIO Ha Ti/ICTaBl KOHIUK-
iitHoro mososy. Iloai6HuM ynHOM, O1HA 0C0OA MOXKe JaTH iHIIi 0cobi KomTu, mob
Ta npuabana paba i BiamycTuia foro Ha BoJo?, abo HaBIaKW, MO6 He Biamyckasia
paba®. Tummmit mpukIa: ocoba CKIaiae i mepeae iHiriit 60proBy posIuCKy, po3paxo-

! us.: Dig. 12.4.3pr.
2 Tus.: Dig. 12.4.5.2.
3 Tus.: Dig. 12.4.3.1.
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BYIOUM HA OTPUMAaHHS KOIITIB, OIHAK JIpyra CTOPOHA KOIITIB Tak i He Hazxae!. Akino
KiHKa mepenasajia npugane (dos) 1o ykiageHHs 100y, TO B Pasi, KO HLT00 Y
MOIAIBIIIOMY He BiIOYBCsI, TIPUIaHe TAKOJK Ii/[JISITAJIO TIOBEPHEHHIO SIK Oe31TiICTaBHO
HabyTe MIISXOM BYMHEHHs T030BY condictio causa data causa non secuta’. SIkio
XTOCh YUWHSIB /IADYBAaHHS HA BUTIQ/IOK CMEPTI, TO JAPYHOK ITi/IJISITaB TIOBEPHEHHIO Y
pasi, KoJIM JapyBaJbHUK TIEPEKUBAB 00[apOBYBAHOT0 ab0 PATYBABCS BiJl 3arpO3H, 110
B MOMEHT JlapyBaHHsI HaBUcaja Haj HOTO KUTTSM®. Y 1IbOMY OCTAaHHBOMY BHUIAJIKY
Kay30I0 BUCTYIIA€E CMePTh fapyBagbHuKa. OHAK 0YEBUIHO, IO CMEPTH — 11 He MeTa,
3 SIKOIO BUMHSIJIOCS JIapyBaHHS, a CKOpille 0OCTaBUHA, sIKa YMOKJIUBIIIOE METY Jlapy-
BaHHA. Bo, gK noscHioe MeTy napyBaHHS Ha BUIIQJOK cMepTi Mapuian y 9-i1 knusi
«IHCTUTYIINY>, «IapyBaHHs Ha BUITAJ0K CMEPTI Ma€ Micile TOi, KOJIM XTOCh OiJjbliie
Xoue caM BOJIOZAITH (apyHKoM), aHiz (1106 BOJIOIB HIM) TOii, KOMY BiH Japye, aje
(Bce x) Ginpire (xoue, OO HUM BOJIOJIB) TOI, KOMY BiH gapye, aHix (o6 ioro
ycraJiKyBaB) criajikoemelib» (Dig. 39.6.1).

Toit daxr, 1m0 MeBHA Iist BYNHIETHCS 3 OTJISIAY HA MPUITYIIEHHST MalOyTHBHOI
Kays#, Ma€ OyTH TPSIMO BUPasKeHUM, a0 CJiyBaTH i3 0OCTaBUH BUYMHEHHS IIi€l
mii. ToMy SIKIIO XTOCH Japy€ IHIIOMY MaiflHO, CIIOiBalOYKUCh B MaiilbyTHHOMY Ha
SKYCh MOCJIYTy 3 GOKY OCTaHHBOIO, TO Il€ CIOIBaHHS He MOXKe CTAaHOBUTH COOOIO
Kay3y B TOMY CEHCI, IIpO KMl i1eThCs, ajizKe 1e CIIOAIBaHHA He OYJIO BiJOMUM 1Jist
001apOBYBAHOTrO.

Takosk cJTijI cKasaTH, 10 Kay30i0 He MoKe OyTu TaHeOHa oOCcTaBUHA. Y TPOTUB-
HOMY pasi TiIsIraloTh 3aCTOCYBaHHIO MIpaBuIIa He Tpo condictio causa data causa non
secuta, a ipaBuIIa 1po GesmijcraBHe 36arayeHHs yepe3 raHeOHy migcTaBy (condictio
ob turpem causam)*.

Jlii, 3acHOBaHi Ha NpUITYIIeHHI MaiilbyTHHOI 0OCTABUHU, MOKYTh OYTH pi3HOMA-
HITHUMH, TaK caMo SIK 1 pu condictio indebiti. 3oxpeMa, 11e MoKe OyTH TepelaHHs
pedi y BJIACHICTD, CIJIaTA KOIITIB, TIEPe/laHHs MMPUIAHOTO, BUlada PO3IUCKUA TOIIO.
I[Ipore B Oyzb-siKOMY pasi Taki /il TIOBMHHI TIPU3BOANTH JI0 30aradeHHsI TPOTHIIEKHOT
CTOPOHU.

CTOCOBHO HeHacTaHHSI 0OCTaBMHM, HIOAO0 SIKOI IIPUITYCKAJIOCH, 110 BOHA HAaCTaHe,
TO CJIiJI 3ayBaXKUTH, 110 [/ BUHUKHEHHSI 3000B’sI3aHHS He Ma€ 3HAYEHHS 13 SKUX
came TIpuYnH oOcTaBUHa He HacTasa. Tak, oOcTaBMHA MOJKe He HacTaTH BHUIAJKOBO
(4K HApUKIaA, CMEpPTh AapyBaJbHUKA y Ka3yci i3 JapyBaHHIM Ha BUIIAIOK CMEPTI)
ab0 BHACJIIZIOK BUHU ofiep:KyBava (CKasKiMo, SIKIIIO TOM, XTO OTPUMaB KOIIITH JIJIst TOTO,
abu Bignmyctutu paba, He BUMHsIiE 00yMOBJIeHOTO). BisbIiie Toro, ocoba Mae mpaBo Ha
MTOBEPHEHHS CIIJIAUe€HOTO HABITh Y TOMY pasi, KOJIM BOHA, CTIATUBIIU JIJIST JIOCATHEHHS
MIEBHOI METH, Y TO/IAJIBIIOMY TiepeayMala i Gisibine He Gaskae TOCSITHEHHS i€l METH.
Tak, HampuK/IaL, <IKIO XT0oCh, Aainn Tirio 10, mob Toit mpuxdas paba i BiamycTus
floro Ha BOJIIO, TTOTIM TIepeayMae, i paba 1ie He IpuadaHo, TO 3MiHA HaMipiB HA/ACTh

Y'Cl.4.9.4.

? Tus.: Dig. 12.4.7.1

% Dig.: 39.6.35.3.

4 JTuB. TIpO T1€ HILKYE.
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KOHMILIIO, KO BiH mosigomuth Timis, 1mo6 Toil He 3a3HAB 30MTKIB, YUMHUBIIN
kymiBmo» (Dig. 12.4.5.2).

Jluist 3a10BOJIEHHST 11030BY condictio causa data causa non secuta 1103UBay MOBK-
HeH OyB JIOBECTH, 110 BiH BUMHMB JIii MAiTHOBOTO XapaKTepy Ha KOPUCTb Bi/lOBizaya,
MPUTTYCKAIOYX TIPU 1[bOMY HACTaHHS Y MalOyTHbOMY I€BHOI 00cTaBuHU (TOOTO BiH
HOBUHEH OYB JIOBECTH JIBi i3 TPHOX BHUINEHA3BAHUX TEPEILYMOB KBa3iKOHTPAKTHOTO
30008 s13aHs). HatomicTh BifnoBizad, abu yHUKHYTH CTSITHEHHS, MAB JIOBECTH, 1110
obcTaBMHA, i3 TIPUITYINEHHS HACTaHHS sIKOI BUXO/UB M03KMBaY, — HacTaja, abo Hapasi
iII[e HesICHO, HacTaHe BOHA YU Hi.

30arauenns yepes raneOny miacrasy (condictio ob turpem causam). Ocobiu-
BICTH 11bOTO BHULY 3000B’sI3aHb IOJISATAE B TOMY, 110 30arauyeHHs TYT, TOYHO KaXKyuH,
He € 30BCiM 0e3IiICTaBHUM — BOHO Mag IIiji cOO0I0 TEBHY IiICTaBY, aje 115 IMijicTaBa
€ TanebHOI0 (turpem) IJIst TOTO, XTO 30aradyeThest. [HImMMU cioBamu, 0coba OTPUMYE
HeBHe MaiiHO I TOTo, abM BUMHKUTU B MailbyTHHOMY AKYyCh GeduecHy ailo (causa
Jutura inhonesta). Y takoMy pasi, He3aJe;KHO Bijl TOrO, BAMHUTH BOHA 1[I0 [Iif0, UM Hi,
oTpuMaHe mijsirae noBepHeHHo0. OMHAK SKIO TaHBOA MAETHCS HE TIIBKU HA CTO-
POHI TOTO, XTO JIa€, ajie i Ha CTOPOHI TOTO, XTO MPUKMAE, TO TIepeaHe He Mi/JISTae
MTOBEPHEHHIO.

[Massio y 10-it kausi «KomenTapiB 1o Cabina» onucye Iie mpaBUIo Tak: <Yce,
0 JTAETHCH, MAEThCA abo I GKOTOCH fija, abo Ha gKilich migcTaBi — raneOHiil umn
HOPsIHII; raHeOHOIO TifcTaBa MoKe OyTH abo ISt TOTO, XTO A€, ajie He IS TOTO,
XTO OJIEPIKYE, abO TIJIBKHU JJISI TOTO, XTO OJEPIKYE, ajle He JJisk TOro, XTO Ja€, ado s
060x ctopin pazoM. OTOX Te, 1[0 HAJAHO JJIsl IOPSIZHOL CIIPaBH, MOKe OYTH BUTpe-
OyBaHO HasaJl, AKIIO CIIPaBa, sk IKOi JaBajiocs, He HacTaxa. Ko K 6y10 HajaHo
JUISE CIIPABH, 110 TaHBOUTH O/IePIKyBaya, TO HajaHe Moxe OyTH BUTPeOYBaHO Haszall,
HaBiTh AKIIO crpaBy OyJio 3pobienos» (Dig. 12.5.1).

lanbba Ma€eThCst TIIBKM Ha CTOPOHI OJlepsKyBada, 30KpeMa, y THX BHUIAJKaX,
KOJTM BiH OTPUMY€E KOIITH JIJIST TOTO, MO0 BYMHUTH Te, MO BiH i Tak 3000B’si3aHMit
OyB BUMHHUTH, 00 OTPUMYE KOLITH JJIs TOTO, 0O He POOUTU TOTO, 1[0 i TaK oMYy
saboponeno. Y Jlurecrax 3HaXOAMMO TaKi MPUKJIaAu: ocoba BUMHSIE MaiiHOBE
HaJlaHHS Ha KOPHUCTH 1HIIOI, 106 Ta He CKoija CBATOTATCTBA, KPAAiKKK 4 BOUB-
cTBa, a60 1100 BOHA MOBEPHYJIa BJIACHUKOBI pid, Iepejany HUM Ha 30epiranus, abo
11106 MoBepHyJIa AOKYMeHTH (0 Y4OoTo BOHA il Tak, B CUJY 3aKOHY, 3000B’sg3aHa)
(Dig. 12.5.2).

Slkuo s XTOoCh Ma€ xabap Cyjjii 3a HENMPaBOCY/HE PIllleHHS, TO B TaAKOMY
pasi ranbba Ma€Thcs Ha CTOPOHI 000X, i IMepefaHoro He MOKHA BUMAaraTy Hasa
(Dig. 12.5.3). Mix opucram#u, ofiHaK, BUHUK CITP IOJI0 TOTO, IK OYTH, KOJU XTOCH
nae xabap cyui, abu Toil yXBaJWB TPABOCY/HE PillleHHsT, TOOTO KOJIM CTOPOHA /A€
xabap y crpasi, sika i Tak 3rijiHO 3 TIpaBoM MaJjia 6 OyTH BUpileHa Ha KOPUCTb IIi€l
croporu. OHI BBa)XKadH, MO «CHOHYKATHU» TaKUM YUHOM CYJ/IIO 10 YXBAaJEHHS
pillleHHs], SIKe BiH 1 Tak 3000B’sI3aHNUI YXBaJIMTH, — He raHeOHO JJIs TOTO, XTO «CIIOHY-
Kae», a TaHbOUTh TiIbKK cyyiio. HaTomicTp iHIT Hamosstraam, mo xabap — 1e 3aBK/Ii

ISSN 2414-990X. Problems of legality. 2017. Issue 138 25



LUUBIIbHE MPABO I LIUBIJIbHUI MPOLIEC

snounn (Dig. 12.5.2.2). 3pemrtoio, 1151 Apyra TOYKa 30py TepPeBAKIIA i 3HANIILIA
sakpimends B Kogexci IOctunianal.

Heonnosnauni cymkeHHS BUKJIWKATA TaKOXK CUTYyallisd, KOJU XTOCh TIJIATHB
Kommty my6siunii kiHmi. Creprry BBaskaocs, 1o 1eil GakT ranbOuTh 060X, ane
Mi3HiIle IOPUCTH CTAIU BBAKATH, 10 11ei (haKT TaHbOUTD TiJILKU TOTO, XTO ILIATHUTh.
Y 1ijsiomMy, OlHaK, BUCHOBOK 3aJIMIIMBCS TUM CaMMM: CILJIadeHe He MijJisarae mosep-
Hennio. [IlonpaBaa, aprymenT Yabiiana He 10 KiHilsl 3po3yminuit: «Te, 1110 gaerbes
nyOIiuHil KiHI, He Moxe OyTu BUTpeOyBaHO Hasal, SK 1o Le nuiryTh Jlabeon i
Mapitesn, ajie Ha iHIIIOMY TPYHTI: He TOMY, [0 MalOTh Micite TaHeOHi il 060X, a (60 €
rareOHa Jlist) TIBKK TOTO, XTO TJIATHTH: XO4Y BOHA i YMHUTH raHeGHO, Oy/Iyuu MmyO TiaHOIO
JKIHKOIO, ajie TIpUiiMaE IJIaTizk He raHeOHO, pa3 BoHa IybJriyna Kinkas (Dig. 12.5.4.3).

30arauennsi yepe3 He3aKOHHY mifcTaBy (condictio ob iniustam causam). 1eit
pisHOBHU/I 3000B’s13aHb 13 Ge3IiICTaBHOrO 30arayeHHs 3HAYHOIO MipPOI0 CXOKHil Ha
nornepeuiit. Mloro ocobamsicTio € Te, mo 36aravenus TyT Mae I co600 HeBHY
ITi/ICTaBY, aJjie 1 TMijicTaBa € He3aKOHHOIO (iniustam). «Te, 1110 ONMMHMIOCS B KOTOCh
3 He3aKOHHUX TijacTaB (quod ex iniusta causa), Moxe OyTH BUTPeOYBAHO IIJISIXOM
kouzauiii» (Dig. 12.5.6), — nucaB YbiiaH.

BiacHe Kajkyuu, TOYHO PO3PIZHUTH, B SIKMX BHIIQJKaxX IIiACTaBa € raHeOHOIO
(turpem), a B AKUX — HE3aKOHHOIO (iniustam), He Tak MPOCTO. TOXK IOPUCTU KIACUIHOL
06U B3arajii He PO3MEKOBYBAJN IIUX MOHATH. BifmoBiHmit po3mnoin Oyio BBeIeHO
tisbku IOcTuHIaHOM.

IO. bapon BBaxag, 110 1i/1 KATETOPiI0 «HE3aKOHHUX TifIcTaBy (iniustam causam)
/AN <IeTIKTH 1 HeCXBAJIIOBaHI 3aKOHOM TTpaBounHuy [2, ¢. 713]. ¥V nepmomke-
peJiax 3HaXOJMMO TaKi IPUKJIAAM HE3aKOHHUX I1i/ICTaB: TPONIOBI KOIITH Iepena-
IOThCST 32 CTYIYJISAII€I0, BYNHEHOIO i/l BIIMBOM HacuiabcTBa (Dig. 12.5.7); onun
i3 moapysksKst mapye moch inmomy? (Dig. 24.1.5.18); ocoba criauye iHImiin KOuT
BHACJIIZIOK miporpaity B 3abopoHeHiil asapriii rpi (CJ. 3.43); GOpsKHUK CIIauye
MIPOIIEHTH Ha MO3WY€eHi KOIITHU Y PO3MIipi, IO MEePEBUIILYE JT03BOJEHUI MaKCUMyM
(CJ. 4.32.18) Ta in.

Jlemo ocTopoHb CTOITh KOHAMKINIHMIA 110308 i3 Kpamikku (condictio furtiva).
Momy npucssiueno okpemuii Tutyn — tutys 1 kuuru 13 Turecris (De condictione
Jfurtiva). Sk Bimomo, y pasi KpaaiKKu MOTEPIINI MaB MPaBO Mpea IBUTH 0 Kpa-
mist mrrpadHWit 0308 13 Kpamiskku (actio furti). IIpenmeTom 10r0 MO30BY OyJia
cITaTa TOTepIiIoMy MOJABIHHOrO abo 4eTBEPHOTO PO3MIpy BapTOCTI BUKPAIEHOTO
(3aseskHO Bij TOro, yr OyB Kpajiil criiiMaHuil «Ha rapsuoMy» ). OHOYACHO 3 UM
ITO30BOM TIOTEPIIJINI MIT TIPE IBUTH BiHAWKAIIMHUHN TI030B (SKIIO Piv illle 3au-
asach y BOJOAIHHI 3710/1is1), a00 KOHAMIIITHUI TT030B TIPO Bi/IIIKOYBaHHS BapTOCTI
BUKPazleHol peui (gkiio piu BubyJa i3 BOJIOAIHHS 37104isg a00 B3araji NPUIIMHUAIA
ICHYBaHHS).

' CJ.7.49.1.

2 5Ix Bigomo, y [laBHbomy Pumi omHOMYy i3 moapysiks Oysio 3a60pOHEHO JapyBaTH IIOCh IHIIOMY i3
HOJPYZKKST, OCKITBKH BBAKAIOCS, 110 B TIPOTHBHOMY pasi MITIOOW MOTJIN 6 YKJIAIATUCS i3 KOPUCIIU-
Bux MoTHBiB. /luB.: Dig. 24.1.1.
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KapHayx b. I1. beaniocmasHe 36azaqeHHsA y npasi JlagHbo2o Pumy

TakuM YMHOM, KpaJiiil PO3IJIsAAABCs Y IIbOMY KOHTEKCTI K 0c00a, sika 6e3 Hajiex-
HOI IIPaBOBOI MifcTaBy 30araTuiaca 3a paxyHOK MaiiHa iHIIoi ocobu. IIpore KOHAMK-
1iitHe 3000B’s13aHHST i3 KPaAiKKU MaJIO BKpail BayKJIUBY 0COOJUBICTD. Tak, 3TifHO 3
PUMCHKUM TIPUHITMIIOM «KPaJliil 3aBK/IU y MPOCTPOUEHHI» (semper enim moram fur
Jacere videtur), a 11e 03Haydae, MO Kpajaill BiAMOBIa€ HaBITh 32 BUIAKOBE 3HUIIECHHS
Y HOUIKOAKEHHsT BUKpageHoi pedi. Tox sKIIO BUKpajgeHa pid, nepebyBaroun y
BOJIOJIIHHI Kpajlis, 3ariHYyJIa Yepe3 BUIAAKOBI 00CTaBUHU, KpaJill He 3BiIbHIBCS Bijl
060B’sI3KY BIiJIIIKOyBATH ii BapTiCTh'.

Inmii Bunaaku 36arauenns 6e3 mincrasu (sine causa). 1s octaHHs rpyna BUTaj-
KiB Oe3rmigcTaBHOTO 30aradeHHst OyJjia yTBOPEHA 3a 3aJUINKOBUM TIPUHIIMIIOM — JI0
Hel yBIWNLIN yCi Ti BUTIQ/IKHU, GKi He TNaJaIn i/ 5KOJ{HY i3 YOTUPBOX CIIEIiaJbHO
BUOKPEMJIEHUX KaTeropiit 6esrigcraBHOro 3baradeHts. Y JesSKHMX i3 IUX BUIAIKIB
3baradyeHHs BiJl caMoro moyarky OyJo Oe3ImiJcTaBHUM, a B iHIIUX — 30aradyeHHs
CTIEPITy CTIUPAJIOCS Ha TIeBHY Ti/ICTaBY, SIKa, O/IHAK, Y MOAAJIBIIOMY MepecTasa iCHy-
Baru (Dig. 12.7.1.2; 12.7.4).

Y nepinojzKepesax HaBeJeHO TaKi MPUKJIAIN 30aradens sine causa y By3bKOMY
posyminsi. JKiHka i3 HamipoM B3siTH HLIIO6 31 CBOIM JSIKOM II€PeIac MalHO SIK
npuzate (Dig. 12.7.5). Buie 6ys0 BKazaHo, 110 SIKIO 0coba mepeae mpruaanHe 1o
YKJIaJIeH s ILT00Y, a U106 y TOJaIbIIOMY He YKJIAIAEThCS, TO Mepelate Tiisarae
MOBEPHEHHIO Ha IIiICTaBi IpaBUJI PO 30aradyeHHst BHACIIIOK [iii, 1m0 Oy/Iu BUMHEHI
depe3 TPUIYIIEHHsT MaitOyTHIX oOcTaByH, sIKi Hacnpas/i ne nacranu (condictio causa
data causa non secuta). OpHak y 1aHOMY BUIIAJIKY CUTYAIlisl JIEIIO 1HIIA, aJKe TLTIo0H
MiK IJIEeMIHHHUIEIO Ta AsAbKOM y Pumi 6ysm 3a00poHeHi, a, OTKe, YK€ B MOMEHT
nepeiaHis MaiiHa ocoba HareBHe YCBiZIOMJTIOBAJA, IO Kay3a IbOTO TEPelaHHsT He
saiificHuThes. THIM IpUK/IaAU: Mic/Is IPUIMHEHHS 30008 I3aHHST Y KPEIUTOPa 3a/1u-
masiach 6oprosa posnucka (CJ. 4.9.2); mic/asg HaJIeKHOTO BUKOHAHHS 3000B’sI3aHHS
y kpeauTopa sanumuscs 3asaatok (Dig. 19.1.11.6); ocoba orpumasia Bif iHIIIOT KOM-
THeHcallifo 3a BTpaTy ii pedi, a mic/st Toro piv Oysia sHaiineHa Biracaukom (Dig. 12.7.2)
Ta iH.

Bucnoexu. IOpucramu [laBaboro Pumy OyJio BiIKPUTO BKpail BasKJIUBY IOPH-
JIUYHY MaKCUMY:. HIXTO He MOBUHEH 30aradyBaTHCs 32 PaXyHOK IHIIOTO, SIKIIO
TIJIBKA 10 TOTO HEMa€ HaJeXHOI MpaBoBoi mmifcTtaBu. [ makcuma mpocTta, SK
akcioma EBKiiioBoi reomeTpii, ajie I HACTIJIBKU K I'PaH/i03HA 3a IIHUPOTOIO0 CBOIX
NpakTUYHUX iMILTiKaiiid. KepoBaHi 1i€l0 MakCMMOIO, IaBHbOPUMCHKI IOPUCTH Y
npuTaMaHHii iM Ka3yicTUUHIM MaHepi MOCTYIIOBO BUTBOPUJIU OKPEMUN iHCTUTYT
KBa3iKOHTPAKTHUX 3000B’s13aHb i3 BHYTPIIIHBOIO CUCTEMATHKOIO i PO3JI0ruM Habo-
POM JIOTIYHO BIIOPSAKOBAHWX TOJIOKEHDb. 3BEepPHEHHS /10 PUMCHKOI CTAANIUHT He
TiJIBKU JI03BOJISIE TPOSICHUTH 3MICT CydacHUX HOPM PO Oe3MiicTaBHe 30aradeHHsl,
ajie 1 jae mrigHuil MaTepian aJs pediiekcii Haja NIsIXaMy IMOKPaIleHHsT YMHHOTO
3000B’13aJTBHOTO TPaBa.

1 Aus.: Dig. 13.1.8pr; 13.1.20.
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Unjust Enrichment in The Law Of Ancient Rome

The article addresses unjust enrichment in the law of Ancient Rome. The conclusion is made, that in
the classic Roman law there was no general claim based on the fact of unjust enrichment. Instead there
were a number of model situations in which the acquisition of assets was considered not to have any legal
Jjustification. In those specified model situations the obligation to return what was obtained arose. Those
situations are: payment of a debt that in fact does not exist (condictio indebiti); handing something over for
a future purpose that subsequently does not come to life (condictio causa data causa non secuta); handing
something over for a future dishonorable purpose (condictio ob turpem causam); and handing something
over for a future illegitimate purpose (condictio ob iniustam causam). Special attention is also paid to the
obligation arising out of a theft which was construed in Ancient Rome much wider than nowadays.

All of the above mentioned model situations are analyzed in detail. Regarding each one of them the
Jollowing aspects are being studied: the preconditions for arising of the obligation; subject matter of the
obligation, the scope of the duties and liability of the person which have been enriched.

Keywords: condictio; unjust enrichment; quasi-contracts; obligation.
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BMU3HAHHA TA BUKOHAHHSA PILLEHb IHO3EMHUX
CYAIB Y UMBIAbHUX CIPABAX 'Y KOHTEKCTI
NMPAKTUKHN EBPOIEUCBKOIO CYAY 3 INPAB AIOAUHU

Jocrionceno npobremmi numanis 6USHAHHA MA GUKOHANHS PIUEHD THOSEMHUX CYOII6 U YUBLIDHUX
CNPasax na PieHi HAUIOHAILHUX NPABONOPAOKIe uepes npusmy noioxcenv Konsenyii npo saxucm npas
JH00UHU A 0CHOBONOLONHCHUX c80000 ma npaxmuxu €eponeticokozo cydy 3 npas K0OUHU. YemanosieHo,
wWo NpobIeMamuKa SUHAHH MA BUKOHAHHS PIleHb THO3eMHUX cyoie posensdaemvcs €8poneticokum
cyoom y KOHMEKCMi NPUHATUMHT OEKLIDKOX KOHBEHUILINUX NPAB, 30KpeMd, NPOUeCYarbHUX npas — npasa
na cnpasednusuii cyoosuil poseaad (n. 1 cm. 6 EKILI) ma npasa na epexmuenuii 3aci6 npasosozo 3axu-
cmy (cm. 13 EKILI), a maxox mamepiaivnux npag — npasa Ha muphe 60100inus mainom (cm. 1 Iep-
wozo npomokoay do EKIIJ) ma npasa na nosazy 0o npusaminozo i cimeinozo scumms (cm. 8 EKILI).

KmouoBi ciioBa: BU3HAHHS Ta BUKOHAHHS pillleHb iHO3EMHUX CY/IiB; MPAaBO Ha CIIPAaBeJINBUIL
cyzoBuii posruis; KoHBeHINs po 3aXKMCT IpaB JIOAWHU Ta OCHOBONOJIOKHUX CBOOO; EBponeiichbKuil
Cy/L 3 11paB JIIOJAMHW; BUKOHAHHS CY/IOBUX PillleHb Y IUBIJIbHUX CIPaBax.
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Hanuonanbublii topuanyeckuii yuusepcuteT umenn Spocaasa Myaporo, Ykpauna, r. XapbKoB.
e-mail: tsuvinat@gmail.com ; ORCID 0000-0002-5351-1475

IIpusHanue U UCNOJHEHHE PellleHHii HHOCTPAHHBIX CY/IOB IO TPa’KJAHCKUM JIeJIaM B KOHTEKCTe
npakTuku EBponeiickoro cyzna mo npaBam yesoBeka

Hccnedyromest npobaemivie 60npocol NPUSHAHUS U UCNOIHEHUS! PEUEHUT] UHOCTPAHHVIX Y008 No
ZPANCOAHCKUM OelaM HA YPOsHe HAUUOHAILHLIX NPABONOPSOKO8 CKE03b npusmy noioxcenutl Koween-
Uuu 0 3auume npas Yel0seKa U 0CHOBONOLONCHVIX c80000 u npakmuxu Eeponetickozo cyoa no npasam
uenoseKa. Yemanoeieno, umo npooieMamuka NPUSHAHUS U UCNOIHEHUS PEUeHUTl UHOCMPAHHBIX CYdo8
paccmampusaemcs: Egponetickum cyoom no npasam 4eiosexa 8 KoHmeKcme HeCKOIbKUX KOHECHUUOHHDIX
npas, 8 HacMHOCMu, NPOUECYALLHLIX NPAG — NPAsA Ha cnpasediugoe cyoednoe paccmompenue (n. 1 cm. 6
EKIIY) u npasa na agppexmuenvie cnocobvl npasosoil sawumot (cm. 13 EKIIY), a maxice mamepuaiy-
HOIX Npas — npasa Ha mupHoe eradenue umyuecmeom (cm. 1 Ilepsozo npomoxona x EKIIY) u npasa na
ysadcenue xk uacmnoi u cemetinoti scusnu (cm. 8 EKIIY).
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KmoueBsle cioBa: npuaHaHue 1 UCIIOJHEHME PEIeHUT MHOCTPAHHBIX CY/IOB; 1PaBO Ha CIIpaBe/l-
JBoe cyebHoe pazbuparesnbeTBo; KOHBEHIMS O 3alUTe MPpaB YeJ0BEKa U OCHOBOIIOJIOKHBIX CBOOOI,
Esponeiickuii cyz 1o npaBam yesioBeKa; UCIIOJHEHNe CyAeOHbIX PEIeHNH 10 TPakKIAHCKUM JEJIaM.

ITocmanoexa npoonemu. 11posinnHe 3HAYEHHS I €DEKTUBHOTO 3aXUCTY MPaB
Ta CBOOO/ JIIOIMHN i TPOMAJISTHUHA MA€ peasi3ailisi B HAIiOHATLHOMY TIPABOTIOPSIIKY
MI’KHAPOJAHUX CTAaHJAPTIB MpaBa Ha CIPABEAJUBUN CYJOBUN PO3TJISA] ITUBLIBHUX
cripaB. 3a3Hadene MpaBo 3akpimiere y 1. 1 c1. 6 KonBentrii mpo 3aXucT rpas JIOAUHN
Ta OCHOBOIOJIOKHUX ¢B0oOOA (nami — €KILJT), BiAIOBIAHO 0 SKOrO KOXKEH Ma€ IIPaBOo
Ha CTIPaBe/JIUBUIL 1 TTyOIYHUI PO3TJIS] HOTO CIIPaBHU YIIPOAOBK PO3YMHOTO CTPOKY
He3aJIeKHUM 1 6e3CTOPOHHIM CY/IOM, BCTAHOBJIEHUM 3aKOHOM, SIKHiT BUPIIIATD CITip
IIOJIO OTO 1paB Ta 000B’A3KiB MUBIILHOTO XapakTepy. OHUM 3 eJIeMeHTIB TTpaBa Ha
CIpaBe/IJIuBUI CYZIOBUI PO3TJISL, 110 BUBOAUTHCA 3 €BOJIOIIIHOTO TyMaueHHs 11. 1
ct. 6 EKILJI €sponeiicbkkuMm cyzom 3 tipaB moanan (pami — €CILJT), Busnaerbes
BrUMoOra 6e33BOPOTHOI peaJiizallii CyJOBUX pillleHb, 110 nepeadadac 000B I30K Hallio-
HaJbHUX OPTaHiB IepyKaBU BXKUTHU YCiX 3aXOJIiB /I/II BUKOHAHHS CYZIOBUX PillleHb, IO
Habpasm 3akoHHOI cusn. [Tpore, SIKIO BUKOHAHHS PillleHb HAIIOHATBHUX CYTOBUX
OpraiB BxKe JJIOCUTb JJaBHO BBAKAETHCS €JIEMEHTOM ITpaBa Ha CIIpaBe/IJTIMBUI CY/I0BUIA
PO3TJISAT, TO MOKJIUBICTD TTomupenHs nosioskenb CKILJI Ha mporienypy BUsHaHHS Ta
BUKOHAHHS PillleHb iIHO3eMHUX CY/IiB Jiviie 3 yacom Oysa Bustana €CILJI, mo 3ymos-
JII0€ HEOOXIAHICTD MOCIPKEHHS TIbOTO iHCTUTYTY B KonTekcTi mpaktuku €CILL.

Ananiz ocmannix docaiosxcens. [IpobieMaTika BUSHAHHST Ta BUKOHAHHSI PillleHb
IHO3eMHUX CY/IiB y>Ke cTaBajia MpeIMeTOM JIOCJII/[PKEHHS HAYKOBIIB, ITPOTE Y BITUM3-
HSHIM HayIll He BUBYAJACh BOHA caMme y KoHTeKcTi nosjoxkenb €KILJI ta nmpakTukum
E€CILJI. Cepen 3apybikHUX yueHUX Ha yBary 3acayroByiorb pobortu JI. Kiecrpa
(L. Kiestra) [1] Ta JI. Cinomoui (L. Sinopoli) [2], y SIKUX PO3IJISHYTO OKPEeMi acIieKTH
ocobsmBocTeit 3actocyBatHs 1osoxkenb EKILJT 1o mporeaypy BU3HAHHS Ta BUKO-
HaHHS PillleHb IHO3eMHUX CY/IiB.

Mema cmammi 1ionsirac B Tomy, 1106 3’sicyBaru migxoan €CILI momo MoskIm-
BOCTI nonuperHs okpeMux mosoxenb €KILJI Ha iHCTUTYT BU3HAHHS Ta BUKOHAHHS
pilieHb iHO3eMHUX CY/IiB Y Me)KaX HalliOHAJbHUX MTPABONOPS/IKIB 33/17151 TIOJIAJIBIIIOIO
YZIOCKOHAJIEHHS HAI[IOHAJbHOTO MEXaHi3My BHU3HAHHS Ta BUKOHAHHS pillleHb iHO-
3eMHUX CYy/IiB y IMBIJIbHUX CIIPaBaX, a TAKOX rapMOHI3allil TI0JI0KEeHb BITYM3HSIHOTO
3aKOHOJIABCTBA 3 MIKHAPOJIHUMM CTaHJapTaMu y 11iii cepi.

Buxnao ocnoenozo mamepiany. Hessaxaoun Ha Te, 110 iHCTUTYT BU3HAHHS Ta
BUKOHAHHS pillleHb iHo3eMHUX cyiB ocTtae y npakTtuili €CILJI onpasy y KoHTeKCTi
NeKiTbKOX 1paB, rapanToBanux €KILJI, 3 MeTtomosoriunoi Toukn 30py mpiopurer-
HUM IIO/I0 TJyMavyeHHsI OKpecJIeHol nmpodaemaTku ciijn susnatu 1. 1 cr. 6 €KILI,
SIKU 3aKPINUB MTPABO HA CIPABEJJIUBUN CYJIOBUI PO3TJISA/L Y IIUBUIBHUX CIIPaBax gk
CHUCTEMY TIPOIECYaIbHUX TapaHTIiH, dKi MAlOTh HA/[ABATUCA Ha PiBHI HAIlIOHAJIbHUX
npaBonops/kiB aAep:xkas-ydyacHuip CKIIJI. Crimpaiounch Ha 1o3uilifo, BUCJIOBIEHY Y
panHiit mpakruili y cipasi «Hornsby v. Greece», 3riJiHO 3 KOO BU3HAHHS Ta BUKO-
HaHHS PillleHb HAIIOHAJIBHUX CY/IiB € HEBIJ EMHOIO YACTUHOIO CYJI0BOTO PO3TJISIY Y
konrekcti . 1 ¢r. 6 €KIIJI [3], ECILJI y cBoiil Gisiblin Mi3HINA MPAKTHUIN 3aCTOCYBaB
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aHAJIOTIYHUH MiAXiA 1 0 BUNAJIKIB BU3HAHHS Ta BUKOHAHHS PillleHb iHO3EMHUX
cyxis. Taxk, y cipasi «McDonald v. France»> €CILJI Buepiie 3a3nauns, mo 1. 1 ct. 6
EKILJI mae 3acTocoByBaTHUCS $SIK /10 PillleHb HAIIOHAJIBHUX CY/IiB, TaK i [0 BUBHAHHS
Ta BUKOHAHHS PillleHb iHO3eMHUX cyaAiB [4]. 3a3HaueHa crpaBa 3 OYeBUAHICTIO Ja€
migctasu BucHyBatu, no €CILJI 3aBasku eBosoniiitHoMy TaymMadensio 1. 1 cT. 6
E€KILJI y cBoiii npereaeHTHIN IpaKTHIll I0YaB BUSHABATU IIPABO 0COOU HAa BU3HAHHS
Ta BUKOHAHHS PillleHb 1HO3eMHUX CY/iB MOPA/ i3 BUMOTOI0 BUKOHAHHS PillleHb
HalllOHAIBHUX CY/IiB MPOIECYAIbHOIO CKJIQIOBOIO MPaBa Ha CIIPABEAJIMBUN CyOBUN
posrysin y kKourtekcti . 1 c¢t. 6 €EKILJL.

Cuiz 3BepHyTH yBary, mo y nozgajibuiiii npaktuni €CILJI nos’asye npobaema-
TUKY BHU3HAHHS Ta BUKOHAHHS PillleHb iHO3€MHOTO CY/Y 1 3 1HIIMMM CKJIQJJOBUMU
mpaBa Ha CIpaBeVIUBUI CYZIOBUI PO3IJIS, 30KpeMa IMPaBOM Ha JOCTYII 10 CYAY Ta
IPaBOM Ha PO3YMHUI CTPOK CyIOBOTO po3rJsiay. Tak, y crupasi «Vrbica v. Croatias
€CILJ 3a3HauuB, 110 BiMOBa y BUKOHAHHI PillleHHs Cyay, 110 OyJI0 BU3HAHE Halli-
OHAJIBHUM CY/IOM, CTAHOBUTH COOOIO MOPYIIIEHHST MpaBa Ha JIOCTYII 70 CyAy y KOH-
tekcti . 1 ct. 6 €KILJI. ¥V naniii cpaBi 3adBHUK OTPUMAaB PIillIEeHHS CYY, SKUM
Ha HOr0 KOPUCTHh OYyJIO MPUCYKEHO BiNIKOMYBAHHS IMKOAN, 3aBIaHOI BHACJIIOK
JIOPOKHBO-TPAHCTIOPTHOI TIPUTOAN Yy HOpHOTOPii TPOTH ABOX TPOMAJISTH XOPBATii.
Yepes gesikuil yac micjis BU3HAHHS PillleHHST CyZIoM XOPBaTii 3asiBHUK 3BEPHYBCSI
IO Cy/y i3 3as1BOI0 IIPO BUIPABJIEHHS OMMCKU y PIllleHHI Cy/y, a/Uke Yy HboMy OyB
HOMUJIKOBO 3a3HaYyeHWil HeNPaBUJIbHUII HOMep cipaBu. 3asBa OyJjia 3a70BoJjieHa ii
onucka BurpasieHa. [Ipore Ha MOMEHT 3BEPHEHHS JIO Cy/Ly 13 II€I0 3a9BOI0 3asIBHUK
yoKe TOPYIINB BUKOHABYE TPOBA/KEHHS i3 BKa3iBKOIO MOMUJIKOBOTO HOMEPY CIIPaBH,
i Ha it TiacTaBi 3a3HaveHi /il Oy OCKapsKeHi BiMIOBiauaMu, PE3yJIbTaTOM YOTO
cTajia Bi/IMOBAa Yy BUMHEHHI BUKOHaBUMX Jliii. Cy/1 3aIIPONOHYBAB 3asIBHUKOBI ITiCJIS
BUIIPABJICHHST ONTMCKU TTOBTOPHO TMO/IATH 3asiBY MPO MOPYIIEHHS BUKOHABUOIO IIPO-
Ba/UKEHHsI, OJ[HAK BiH He 3pOOWB IIbOTO, aJiKe BBAXKAB, IO CY/I BXKe BUIIPABUB CBOIO
onucky. HaromicTb cy/i BUBHaB MePBiCHY, He3MiHEHY 3asiBY PO BUKOHAHHS PillleHHS
cyny HenpuiinaTHoto. [licss crnmMBy 1eBHOro yacy 3asBHMK, II€PEKOHABIIUCH, 1110
BUKOHABYE MPOBAJKEHHST BCE JK TaKW He OYJIO MOPYIIEeHe, BAPYTre 3BEPHYBCS 3 Bijl-
MOBIZIHOIO 3as1BOI0 PO BUKOHAHHS PIllleHHsI 1IHO3€MHOTO CY/Iy, OJHAK HoMmy OyJI0
BiJIMOBJIEHO Y BUKOHAHHI PillleHHS, aJiKe BiKe MUHYB CTPOK /IJIsT 3BepHEHHS PillleHHS
iHO3eMHOTO Ccy/ly 10 BUkKoHauHus. Y naniii cipasi €CILJI 3a3nauus, 1o xoya mpaBo
Ha JIOCTYII 0 CYAY y TOAIOHOMY TPaHCKOPAOHHOMY aclieKTi He € abCOMIOTHUM i
JIOIYCKA€ MeBHI 0OMeKeHHSsT, Taki 0OMeKeHHST y CHUJIy TPUHIIUITY TPOMOPIHHOCTI
He MOBUHHI MOBHICTIO HIBEJIOBATU CaM 3MICT Ta CYTHICTb HaJ[aHOTO NMPUBATHUM
ocobam TpaBa. Buxozasun i3 Takux 3acagHuunx mojoskedb, €CILJ BusHaB Takmm,
1110 0OMEKYE JOCTYII JI0 CY/Iy Ta € HEMPOIOPIIHHIM MeTi 0OMEKEHHSI, TTOJOKEHHS
HaI[lOHAJTbHOTO 3aKOHOJ[ABCTBA, BIATIOBIHO 70 AKOTO BU3HAHHS PINIEHHS 1HO3EM-
HOTO Cy/ly Ta 3BEPHEHHS JI0 BiJIMOBIIHUX JIEP’KaBHUX OPTAHIB i3 3asBOI0 MPO HOTO
[PUMYCOBE BUKOHAHHS He 3YMUHSJIO Mepebir 3arajbHOTO CTPOKY, BCTAHOBJIEHOTO
HaIllOHAIBHUM 3aKOHO/IABCTBOM 17151 3BEPHEHHS PillleHHS iIHO3€MHOTO CYY /10 TIpHU-
MYCOBOTO BUKOHAHHS [3].
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Hatowmicts y cripasi «Jovanoski v. the Former Yugoslav Republic of Macedonia»
€CILJI xoHcTaTyBaB MOPYIIEHHS TpaBa 3asBHUKA HA JOCTYII 710 CY/IY, a/’Ke PIllleHHS
Cy/y TPOTU XOPBAaTChKOI KOMIMaHii Oys0 BUKOHAHE JIUIIE YAaCTKOBO Yepe3 Te, 0
micJIsi BUKOHAHHST YaCTUHU PillleHHst cyay y XopBarii moyascst 30poitnuii KondJrikt
y 1992—-1993 pp. i KoMyHiKallist MiX Jep;kaBHUME opraHamu OyJia nepepsata. €CILJI
y 1IbOMY KOHTEKCTI 3ayBa’KMB, 1[0 HaBiTh 3Ba)Kaloun Ha BKazaHi oO6cTaBuHu, Makeo-
Hil He BIAIOCS BXKUTH aJIEKBATHUX Ta e(heKTUBHUX 3aXOJiB 3 METOIO 3abe3redeHHs
BUKOHAHHSI PIlIIEHHST CY/y, & TOMY MaJIO MiCIle TIOPYIIIEHHsI TpaBa 0COOM Ha TOCTYII
JI0 Cy/ly 4yepe3 HeBUKOHAHHS pillleHHs cyy [6].

[IpuHariziHo 3ayBaskuTH, IO MPABO Ha JOCTYII 0 CY/y He € abCOMOTHIM i MOJKe
O6yTu oOMeskeHrM. Takuil miaxizx Mae OyTH 3aCTOCOBAHUH 1 JIJIst OI[IHKY BUIIAJKIB BiJl-
MOBU y BU3HAHHI Ta BUKOHAHHI pillleHb 1HO3eMHUX CY/IiB B aCIEKTi MpaBa Ha JOCTYI
1o cyny, nepeabaderoro 1. 1 cr. 6 €KILJI, BiAIOBIAHO 10 4OTO IIPaBO HA BU3HAHHSI
Ta BUKOHAHHS PillleHb IHO3eMHUX CY/IiB He Moxe OyTH BusHaHe abGcosmoTHuM. [pu
OIIIHII JIETITUMHOCTI 0OOMEeKeHb MpaBa Ha JOCTYI JI0 CyAy Y KOHTEKCTi mpobiema-
THUKHU, 1[0 PO3IVIANAETHCS, Y KOXKHOMY KOHKPETHOMY BUIIQJIKy CJiJi BpaXOBYBaTH
HPUHIIUI TIPOHOPIIHHOCTI, BIAMOBIAHO 0 SIKOrO OOMEKEHHs IpaBa Ha JOCTYII
JI0 Cy[ly V BUTJIS/I BiIMOBU y BU3HAHHI Ta BUKOHAHHI PillleHHSA 1HO3EMHOTO CYIY
HE MO’Ke IKOJAUTHU caMiil CyTi mpaBa Ha JIOCTYII 10 CYy/y, TIOBUHHE TIepecijlyBaTi
JIETITUMHY MeTy Ta Mae GyTH 3abe3ledeHa PO3yMHa MPOTOPIIHHICTD MixK 3acobaMu
0OMesKeHHs, 1110 BUKOPUCTOBYIOTHCSI, Ta METOIO, IO jJocsATaeTbess. Kpim Toro, 3a3Ha-
yeHi 0OMesKeHHsI He MOKYTh OYTH 3aCTOCOBaHi y JIOBiIbHI MaHepi [7].

BaxksimBuMm € i Toll (hakT, 1m0 iHKOJM 3000B’I3aHHS 1110[0 BU3HAHHS Ta BUKO-
HaHHs pimenb iHo3eMHUX cyaiB €CILJI MoB’s13y€ i3 MO3UTUBHUM 30008’ sI3aHHIM
Jlep:KaB 1110/10 BUBHAHHS I BUKOHAHHS PillleHb 1HO3EMHUX CY/IiB, 110 BUILIMBAIOTD 13
MiKHApOZHUX 0r0BOpPiB. Y crpasi «Romanczyk v. France» €CILJI takox 3Beprae
yBary Ha HeoOXiZHICTh JOTPUMAHHS 3000B’sI3aHb MO0 BU3HAHHS Ta BUKOHAHHSI
pimens iHozemuux cyxaiB y xonrexcti Hpio-Vopkebkoi KOHBEHI] PO BU3HAHHS
i mpuUBeJleHHsT /10 BUKOHAHHS iHO3eMHUX apOiTpakuux pimens Bix 20.06.1956 p.
(mami — Hpro-Mopkeska kouBenmist). Y wiil crpaBi 3asiBHUILT OTPUMAIA PilTeHHS
cyny Ilombii om0 CTATHEHHS aJiMEHTIB Ha JBOX HEMOBHOJITHIX JITE CTOCOBHO
ii wosoBika, mo MemrkaB y Mpaniii. 3asgBHUIS He OTPUMYyBaJa aTiMEHTIB i mojgana
3asBY IIPO BUKOHAHHS PillleHHSI 1HO3eMHOIO CY/ly BiAIIOBI/HO /10 IOJIOJKEHDb BUIIE-
zaznayenoi Hpio-Mopkebkoi konsentii. Iicas poro nosminis @paniii nosizomuia
oprauu Ilosbii mpo Te, 1m0 GOPKHUK IANKCAB MUCbMOBE 30008 sI3aHHS {00
CIIATU aJliMEHTIB, IIPOTE TaK I He I0YaB iX CILIATY, IIPO IO B IIOAAIBIIOMY OYJI0
MOBiZIOMJIeHO BianoBinni oprann Mpanitii, siki, TpoTe, i HagaIi TPOJOBKYBaIN Oe3-
mistibHicTb. Y ckapsi 1o €CILJI 3agBHUI CKap:Kuaacs Ha Oe3/isiIbHICTh OpraHiB
Dpanriii MO0 CHPUSHHS iif Y BUKOHAHHI PIllIEHHST Cy/Ay Ta HaJMipHY TPUBAJIICTh
cynosoro poaragny. €CIIJI 3a3nauuB, 1110 He3Ba)kalouM Ha 3ayBasKeHHS YPSLY 1010
TOTrO, 1110 000B’I30K JISATH JIEKUTh BUKIIOYHO Ha 3asgBHuIll, Dpamilis B3sia Ha cebe
MO3UTHBHE 3000B’sI3aHHsT BUKOHYBATH PIllleHHsT 1 3asIBHUIIST MA€E MTPABO HA JOTIOMOTY
3 OOKY BIIMOBIZIHUX OPTaHIiB BJIajill Y BUKOHAHHI PIllIEHHsI Bi/IIOBITHO /10 HbIO-IZOpK-
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cbKOI KOHBeHIIi1. Takum unHoM, OyJ10 KoHcTaroBaHe mopymreHss . 1 cr. 6 €KILJL
Buxozsuu i3 3aznauenoro, €CILJI 3BepHyB yBary Ha IO3UTHBHE 3000B’I3aHHS 1eP-
JKaBU MO0 CIIPUSIHHS Y BUKOHAHHI PIIIEHHST iHO3€MHOTO CYyY, 1110 BUIIJIUBAIOTH i3
Mi>KHapotHUX J0roBopiB Ta Hblo-Mopkeskoi kousentii [8]. Y cripasi «Matrakas and
Others v. Poland and Greeces €CILJI 3a3nauns, mo Bixnosizxo 10 Heo-Mopkebkoi
KOHBEHIIi1 000B’SI30K [isATH JIEKUTh He JIMIIe Ha 3asBHUKOBI, OJJHAK 1 Ha JepsKaBi, Ha
SIKY MOKJIQJIeHO MO3UTHBHE 3000B'sSI3aHHS Y CIIPUSHHI 3asIBHUKOBI Y TIPOBAJKEHHI.
BizmoBa gisiti 3 He0OXiHOIO PETEIbHICTIO 3 OOKY AepsKaBHUX OPraHiB, BiAMOBIIaIb-
HUX 32 BUKOHAHHS PillleHb, MOXKe CBifiunTH 1ipo nopymienss . 1 cr. 6 €KILI [9].

Y cBoiit npenenentHiit mpakTuii €CIIJI Takok Harosorrye Ha HeoOXiTHOCTI
JIOTPUMYBATUCS BUMOTH PO3YMHOCTI CTPOKIB CY/IOBOTO PO3IJISILY Y KOHTEKCTi IIPO-
6JIeMaTHKY BU3HAHHST Ta BUKOHAHHS PillleHb iHo3eMHuX cyiB. Y crpasi «K. v. Ttaly»
3a3HavaeThes, o Bu3HaHHg 1. 1 ¢T. 6 EKIIJI 3acTocOBHUM /10 TTPOBA/IZKEHD TIIOJIO
BU3HAHHS Ta BUKOHAHHS PillleHb iHO3€MHUX CY/iB CBI[YUTH MPO Te, IO TapaHTii
PO3YMHOTO CTPOKY CYIOBOTO PO3TJISIY TaKOK 3aCTOCOBHI /10 TaKUX TPOBA/KEHb.
3Bakatoun Ha 3a3Hadene, y il ciupasi €CILJI Bu3HaB mopyiieHHs BUMOTH PO3YM-
HOCTi CTPOKIB Cy/IOBOTO PO3TJISINY, a/Ke TTPOBA/KEHHS 111010 3BePHEHHS PillleHHS
iHO3eMHOTO CY/y /10 BUKOHaHHS TpuBaso moHaz 8 pokis [10].

Ha okpemy yBary B KOHTEKCTi TIPOOJIEMATUKH, 110 PO3TJISIAETHCS, 3aCTYTOBYE
MUTAHHST BU3HAHHS | BUKOHAHHS PillleHb MiKHAPOTHOTO KOMEPIITHOTO apOiTpasky.
€CIIJI HeoHOPA30BO 3a3HAUAB, 110 TOHATTS «CY/» Y KOHTEKCTI TIpaBa Ha CIIPaBe/l-
JIMBHIT CYZIOBUIT PO3TIIS] He 000B’SI3KOBO MAE PO3YMITHUCS SIK CY/I KJACUYHOTO THUILY,
IHTErpoBaHUil y CTaHAAPTHY cucteMy cyaiB jep:kasu [11]. Boro mae posrmsiatucs
B CYTHICHOMY CEHCI I[bOTO CJIOBA Bi/IMOBIIHO 710 fioro cynoBux ¢yukiii [12]. €CILI
BUPOOUB TI€BHI BUMOTH JI0 OPTaHy, M0 PO3TJISIAE CIIip, SIKUM BiH MOBWHEH Bi/IIOBi-
natu, o6 BBaxaTucs «cyaoM» y koutekcti 1. 1 cr. 6 €EKILJL. Takumu Bumoramu €:
1) HasBHICTH MOBHOBA)KEHD BUPIIITYBATH CIIPABU Bi/IMIOBITHO /10 BEPXOBEHCTBA MTPaBa
3 JIOTPUMaHHSM YiTKO BU3HAYEHUX IPOIEAYD; 2) HAsgBHICTh IIOBHOBAKEHDb YXBAJIO-
BaTH IOPUINYHO OOOB’SI3KOBI pillieHHsT; 3) HA/IJIEHHS TOBHOIO IOPUCAUKITIEIO OO
nUTaHb MpaBa Ta (hakTy, MO0 3MIHU PIllleHb IHITUX OPraHiB, TOOTO HE3B's3aHICTh
Cy/ly BUCHOBKAMM iHIITUX OPTaHiB MIOI0 TTPABOBUX Ta (PaKTUIHUX MMUTAHD; 4) HEMOJK-
JIUBICTh CKAaCYBAaHHS PillleHb TAKOTO OPraHy HECY/IT0BOI0 YCTAHOBOIO Ha KOy OHIH
31 CTOPiH; 5) HENPHUITYCTUMICTb BBaXKATU CYIOM OpraH, 0 HaJa€ JIiie peKOMeH/ allii,
HaBiTh y pa3i iCHyBaHHS MPAKTUKK JOTPUMAHHS TakKuX pekoMenzaiit [13, c¢. 122].

Buxopucrosytoun Takuit miaxig, €CILJI neogHopasoBo momnmpioBaB rapaHTii
n. 1 cr. 6 €KIIJI Ha npoBa/yKeHHsT y MisKHAPOAHOMY KOMepIiiiHOMY apOiTpaxi [14;
15], 3a3navaioun, mo 10OPOBLIbHA MEpefada CTOPOHAMHU CBOET CIIPaBU Ha PO3TJIST
NMOOPOBIIBHOMY apbiTpaKy PO3I[HIOETHCS SIK BiZIMOBA BiJl MpaBa Ha CIPaBEJIUBUI
cyznoswii posrusiz y cenci 1. 1 c¢r. 6 EKILJI. IIpore Taka BizMoBa He 000B’SI3KOBO Ma€
PO3IIHIOBATHCS SIK BiZIMOBa Bij ycix rapaHnTiii, nmepexbauenux Iiiero crarreio [16].
€CIILJI 3aBxau 06CTOIOBAB MMO3MUILIIO, BIANOBIAHO 0 SKOI PillleHHS MiKHAPOIHUX
KOMEPIIIHHUX apOiTpaskiB MPUPIBHIOIOTHCS [0 PillleHb HAI[lOHAJIBHUX CY/IiB Ta IIij-
JIATAal0Th BUKOHAHHIO [15]. Buxoasuu i3 3a3Ha4eHOr0, MOJIOKEHHST PO GE33BOPOTHY
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peastizalfiio pillieHb iHO3eMHUX CY/iB MAIOTh MOIIMPIOBATUCS 1 Ha PillleHHI MiXKHa-
poaHux KoMepiiiiHux apbitpaxis. Tak, y cupasi «Ern Makina Sanayive Ticaret A.
S. v. Turkey» €CILJI Busnas nopymrennst . 1 cr. 6 €KIIJI, ampke mix yac po3risiay
MMATAHHS PO BU3HAHHS Ta 3BEPHEHHS /10 TPUMYCOBOTO BUKOHAHHS y TypeuumHi
pillleHHsT POCIIChKOTO MiKHAPOAHOTO KOMEPIIIHHOTO apbiTpaxy Biamosizay He OyB
Ha/Ie)KHUM YMHOM IOBIZIOMJIEHUI TIPO Yac Ta Miclie POSIJISILY CIIPaBH, IO 030aBUIIO
HOro MOKJIMBOCTI peasidyBaTi TIPaBO Ha JOCTYII J0 CYLy Ta MPaBo GpaTh y4acTh y
cmpasi [17].

[Ilo & mo ocMuCTIEHHS TUTAHHS TTONMMTUPEHHST Ha TTPOBA/KEHHS TII0/I0 BU3HAHHS Ta
BUKOHAHHS PillleHb iHO3eMHUX cy/iB TapanTiii 1. 1 ct. 6 €KILJI, To BapTO 3BEpHYTH
ysary Ha nosuttito €CILJI y cripaBi «Saccoccia v. Austrias, /ie BiH 3a3Ha4UMB, 110 XO4a
rapanTii 1. 1 ct. 6 €EKILJI maioTh nomupioBaTucs i Ha MPOBA/KEHHS Y CIIpaBax 1Ipo
BUKOHAHHSI pillleHb iHO3eMHUX CY/IiB, IIPOTE 3aCTOCYBAHHS 11i€1 CTATTI /10 ZIAHOTO BULY
MTPOBAJKEHD € crieludiaauM. Y Jganiil crpasi po3rysaanocs MATaHHS PO BU3HAHHS
Ta 3BEPHEHHS JI0 TIPUMYCOBOTO BUKOHAHHSI PIllIEHHS] aMEPUKAHCHKOTO Cyy O€e3 mpo-
BeJleHHS Cy/IOBOTO 3acijlants Ta BUkauky cropin. €CILJI y 1iii cripasi 3a3Ha4uB, 110
yOJIiYHICTD PO3IJISALY CIIPABU CTAHOBUTH BAyKJIMBY TAPAHTIIO MpaBa HA CIIPABEIJIMBUI
cyzoBuii posrisiz y koutekceti 1. 1 cr. 6 €KIIJIL. [Ty6aiuHicTh cayxXxaHHS y 1bOMY
KOHTEKCTI BKJIIOUAE TAKOXK 1PABO HA «yCHE CJyXaHHS», OKPIM BUIIAJIKIB HASIBHOCTI
BUKJ/IIOYHUX OOCTaBWH, SIKi BUIIPABAOBYIOTH HOTO Bi/ICYTHICTh. Y maHiil crpasi aHi
Cy/l TIepIol iHCTaHIII, aHl anesIiiauil Cy/l BiZIMOBIHO /10 TIOJIOKEHb HAIliOHAJIb-
HOTO 3aKOHOJIABCTBA He IPOBOJMJIM CY/IOBOTO 3acCiflaHHs IIpU BUPINIEHHI TUTAHHSI
PO BU3HAHHA 1 3BEPHEHHS JI0 TPUMYCOBOTO BUKOHAHHS PillleHHS 1HO3EMHOTO CYLY.
€CIIJI 3ayBaykuB, M0 MUTAHHS CTOCOBHO KOHQicKaIlii MaiiHa, He3BayKaloul Ha Te,
1110 OcTaHHA OyJia 3/iiicHeHa y paMKaX KPUMiHAJIbHOTO IIPOBAKEHHS B IHO3EMHOMY
Cy/li, Ma€ PO3TJSIATHCS Y KOHTEKCTI «IMBIABHUX mpaB Ta 0060B’s13kiB». €CILJI
aKIEeHTYBaB, MO Yy JIaHI{ cIIpaBi MUTAHHS, 1110 BUPINIYBAINCI HAIIIOHATBHUM CY/IOM
ITiJl 4ac BiANOBIHOTO TIPOBA/KEHHS, CTOCYBAJINCS B3AEMHOCTI BUKOHAHHS PillleHb
MiK JepsKaBaMu, IIMTaHHSA CTOCOBHO TOTO, yu OyJiM Ail, BUNHEHI 0c000I0, KapaHUMM
3a 3aKOHO/IAaBCTBOM ABCTPIl M/l Yac X BUMHEHHs, 4 OYB AOTPUMAHWUN CTPOK 3BEp-
HEHHsI PIllIeHHsT /IO MPUMYCOBOTO BUKOHAHHSI PIillleHb iHO3eMHUX CY/IiB, i 4u OyJia
mpolle/iypa posrisiiy cripaBu cyzoM Pon AlsieHny nipu Bujadi HUM OpJepy 1100
koHickatii cymicHotw i3 TapanTisgmu 1. 1 ct. 6 €EKILJI. Ha nymky €CILI, y nanomy
pasi muTaHHs, 0 BUPINIYBAIUCS Y IIbOMY TIPOBAJKEHHI, Oy/Iu OijIbIl TeXHIYUHUMM
Ta CTOCYBAJHUCA TepeyciM MUTaHb MiXK/ep:KaBHOI Koorepallii, MaJii CyTO TPaBOBY
IPUPOZLY 1 HE CTOCYBaMUCH OyIb-SIKUX aCIIEKTIB IIPOIEAYPU PO3IJISILY CIPABU Y CY/Ii
Pon Aiiery, 3aciiyXoByBaHHsI MOKa3aHb CBIKIB ab0 MOCTIKEHHST 1HITMX YCHUX
JIOKa3iB TOIO, HATOMICTb MUTAHHS, IO TIOPYITYBAJIHUCS, JOCTiXKYBAJINCT HA OCHOBI
MUChMOBUX JIOKA3iB Ta cBiueHb. 3Bakatoun Ha 11e, CCILJI He 3HANIIIOB MOPYIIIEHHS
m. 1 cr. 6 €EKIIJI y yacTuHi BizcyTHOCTI myOIiYHOCTI 11i/1 Yac PO3IJISY MUTAHHS PO
BU3HAHHS Ta BUKOHAHHS PillleHb iHO3eMHOTO cyay [18].

Sk 3a3HavamoCs BuUllle, MPOOIEMATUKA BU3HAHHS Ta BUKOHAHHS PillleHb iHO3eM-
Hux cyaiB posrysigaeTbest €CIIJI i B KOHTEKCTi TyMadeHHs iHIMUX KOHBEHIITHUX
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npaB. Buxonsgun i3 nmosutii €CILJI moao dhakTHYHOro NommupeHHs Ha BUSHAHHS Ta
BUKOHAHHS PillleHb 1HO3eMHUX CY/IiB CTaHJAPTiB BUKOHABUOTO MPOBA/KEHHST CTO-
COBHO pillleHb HAIlIOHATILHUX CY/IiB, TEOPETHYHO OOTPYHTOBAHOIO BUIAETHCS MOSKJIIH-
BiCTb 3aCTOCYBAHHS JIO TTPOBA/KEHb Yy CIIPaBaX MPO BU3HAHHS Ta BUKOHAHHS PillleHb
iHO3eMHUX cy/iB He Jmtie rapanTiii . 1 ct. 6 €KIIJI, a # rapanTiii ct. 13 €EKILJI, sxa
3aKPIIIIOE MPaBo Ha eheKTUBHMIA 3aci6 IPABOBOTO 3aXMCTY, Y BUIAIKAX HOPYIIEHHS
IpaBa Ha BUKOHAHHS PillleHHS 1HO3eMHOTO CyAY Y PO3YMHUU CTPOK. Mnerbes po
000B’SI30K JIepsKaBU Ha HalllOHAJbHOMY piBHI 3a0e31euntu 0cobi eeKTUBHI 3ac001
3aXMCTy MPEBEHTUBHOTO Ta KOMIIEHCATOPHOTO XapaKkTepy y pasi MOpyIIeHHs TpaBa
ocoOu Ha PO3YMHUIT CTPOK PO3TJISIAY CY/AOM ii CIIpaBU MIOA0 BU3HAHHS i MpUBe-
JIeHHS JI0 TPUMYCOBOTO BUKOHAHHS PillleHb iHO3EMHOTO CYy/y, @ TaKOK HOPYIIEeHHS
PO3YMHHUX CTPOKIB BUKOHABYOI'O IPOBA/KEHHS 32 PillleHHSIMU 1HO3EMHUX CY/IiB.
Tax, y cupasi «Kudla v. Poland» €CIIJI narosocus Ha HeoOXiZHOCTI iCHYBaHHS B
HAIIOHAIGHUX MPABOTIOPsIIKAX eeKTUBHUX 3ac00iB TIPABOBOTO 3aXUCTY TpaBa Ha
CTIPaBe/IUBUIN CyIOBUI POBTJIS YIIPOJOBK PO3YMHOTO CTPOKY, SKi MAtOTh BiJIO-
BijlaTv cTaHAapTy <«edeKkTuBHOCTI» 3TifHO 3 BuMoramu ct. 13 €KILJI, ajpke BuHUM-
Kae BeJnKa HebesleKa JIjisi BEPXOBEHCTBA IPpaBa B HAI[IOHAJBHUX MPABOMOPSIIKAX,
SKIO ICHYIOTHh HAJMIPHI 3aTPUMKHU Y BiITTPaBJIeHHI MPaBOCY//S, 2 CTOPOHA HE Ma€
edexkTUBHUX 3aCO0IB MPABOBOTO 3aXUCTY MPOTH HUX. Y 3a3HaveHiil crpasi €CILJI
3ayBakuBs, 1o Metoo cT. 13 €KILJI € 3abe3neuenns Mexamiamy, 3aBISKH SIKOMY
0cO0¥ MOKYTh CKOPUCTATUCS 3ac00aMi CYJI0BOTO 3aXKCTY Ha HAIlIOHAJTBHOMY PiBHI
Bi/l IOPYIIEHHS KOHBEHIIITHUX I1paB, 1epesl TUM SIK BAATUCS /10 MisKHAPOAHOTO MeXa-
Hizmy ockapskerts B €CIIJI. 3 1miei Touku 30py 1paBo 0COOM Ha CYNOBUI PO3TJISI
VIIPOJOBXK PO3YMHOTO CTPOKY Oyze MeHII eeKTUBHUM 0e3 MOKJIUBOCTI MOAATH
KOHBEHIIIHY CKapry CIOYaTKy /10 HalliOHAThHUX OpraHiB; aje Bumoru cT. 13 €KILJI
MaloTh PO3TJISAATUCH K TaKi, Mo MijAcuaooTh nmonoxenns . 1 cr. 6 €KILJI, a ne
TaKi, 110 MOTJIMHAIOTHCS 3aTAILHUM OOOB’SI3KOM, 1110 BUILJIMBAE 3 IIi€T CTATTi, a came —
He JIOIYCKaTH HaJMIPHMX 3aTPUMOK IIPU CYAOBOMY PO3IJIsi ciipas 1ux ocib [19].
Opmnak mpakTuka 3actocyBaHHs moJoxkenb cT. 13 €KILJI no nporenyp BusHaHHS
Ta BUKOHAHHS PillleHb IHO3EMHUX CYJIiB € HEMOIMNUPEHOI0, OiIbIIICTh PO3TISHYTHX
E€CILJI cripaB cTOCYIOTHCST TPOOJIEMU TTOPYIIEHHST PO3YMHOTO CTPOKY CYIOBOTO PO3-
TSIy Ta BUKOHAHHS PillleHb caMe HalllOHAJIbHUX CY/IiB.

BimMoBa y BU3HaHHI Ta BUKOHAHHI PillleHb 1HO3EMHUX CY/IIB MOXKE CBIYUTH PO
MOPYIIEHHS He JIUIe ITpollecyaJbHUX TapaHTIill IpaBa Ha CIpaBe[JIUBUN CYZO0BUI
poarysiz BianosigHo 1o m. 1 cr. 6 €KILJ i mpaBa Ha eekTuBHMIT 3acib TPABOBOTO
3axucty BianosizHo 0 c1. 13 €KILJI, ane it Tpo mopyIeHHs iHIMNX, MaTepiaJTbHUX
KOHBEHIIIMHUX I1paB, 30KpeMa, MpaBa Ha MUPHe BosoAiHHsA MaiitHoM (cT. 1 Tlepiioro
nporokoJy sio €KILJI) ta mpaBa Ha moBary /1o IpUBATHOTO 1 CIMEHHOTO KUTTS (CT. 8
EKIL). Bignosigro no 4. 1 ct. 1 Ilepmoro nmporokoay no €KILJI koxHa diznuna
abo opuanYHa ocoba Ma€ IpaBa MUPHO BOJIOAITH cBOIM MaiiHoMm. HixTo He Moske
OyTu 11030aBJIEHUI CBOEI BJIACHOCTI iHaKIIe, SIK B iHTEpecaX CyCIIIbCTBA 1 Ha yMOBaXx,
nepebayeHnX 3aKOHOM 1 3araJibHUMU TPUHIMIIAMU MiskHapoaHoro npasa. €CILJI
HEOTHOPA30BO 3a3HAvaB, 10 HEMOJKJUBICTH JJIS 3asBHUKA JOMOTTHUCS BUKOHAHHS
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CyIOBUX pillleHb, YXBaJIEHUX HA HOTO KOPUCTH, € MOPYIIEHHSIM TIpaBa Ha 10OBary /10
CBOrO MaiiHa, a TOMY € BTPYYaHHSAM Yy IIPaBO Ha MUPHE BOJIO/IIHHSI MaitHOM, Tiepe/i-
6auerie 1. 1 cr. 1 Ilepmioro nmportokoay go EKILJI [20]. [Topsix 3 1uM, sIK BUTLTMBAE
i3 mpaktuku €CILJI, mpaBo Ha MUPHE BOJIOIIHHS CBOIM MailHOM He € aOCOJIOTHUM.
Brpyuanus y 1ie mpaBo Moke OyTH BHUIIpaBIaHe 32 HAsIBHOCTI TPHOX YMOB, a caMe:
Ho-1epiie, BOHO Ma€ OyTH IPaBOMIPHUM, [O-APyre, BOHO Ma€ OyTu 3iiiicHeHe B
CYCIIJIBHUX 1HTEpecax, Mo-TPETe, BOHO Ma€ OyTH HEOOXIAHUM Y JAeMOKPATUYHOMY
cycminbetsi. Tak, y crnpasi «Vrbica v. Croatia», mo sragysanacs suine, €CITJI
aKIEHTYBAaB, 1110 HEMOXKJIUBICTh OTPUMATH BUKOHAHHS OCTATOYHOTO PillleHHS, yXBa-
JIEHOTO Ha KOPUCTb 3asBHUKA, CTAHOBUTH BTPYYAHHS y MUPHE BOJIOJIHHS MallHOM
y KoHTeKcTi nepinoro pederHsi 1. 1 ct. 1 Ilepmioro nporokony mo €KILJI. Hanami,
B/IAIOYUCH /IO TTEPEBIPKU JIETITUMHOCTI BTPy4YaHHS y TIPAaBO HA MUPHE BOJIOIIHHS Mali-
HOM 3 GOKy HalfioHaabHKUX opratis, € CILJI 3a3HauuB, 1110 BiH BBA)KAE HEIIPUITHATHUM
MIXI/T HAI[IOHAJIBHUX CY/IiB, BIZIMTOBIHO 0 SKOTO TIO/lava 3asBU PO BU3HAHHS Ta
3BEPHEHHS /10 IPUMYCOBOTO BUKOHAHHST PINIIEHHST iIHO3EMHOTO CYJIy He 3YIIUHSIE Tepe-
6iry 3araJbHOTO CTPOKY 3BEPHEHHSI [0 BUKOHAHHST PIllIEHHS iIHO3eMHOTO CyIy. SKII0
6 JOIMYCTUTH MPUIHATHICTh TAKOTO MiAXO/Y, TO 11e MOIJIO O TIPU3BECTH [0 CUTYaIlil,
KOJIM KPEAUTOP BTpadaB OM CBOE IIPABO PealidyBaTH PillleHHs IHO3eMHOIO Cyy Yepes
MOZKJIMBI 3BOJIIKAHHS Y TTPOBA/KEHHI, 1110 MOKYTb He 3ajiekaTh Biji Hboro. Taka cuty-
artist, Ha gymxy €CILJI, cepitosno 6 HiBeTOBasa TPUHIIAIT TPABOBOI BU3HAUYEHOCTI
Ta Oys1a O SIBHO HECYMICHOTO i3 TIPUHITUIIOM BEPXOBEHCTBA MPaBa ¥ AEMOKPATHIHOMY
cycminberBi [5]. Buxoasun i3 Bumesasuauenoro, €CIIJI koncraryBas, 10 y Iiit
CIIpaBi MaJIo MicIle MOpYIIeHHd MTpaBa 3agBHUIll Ha MUPHE BOJIO/IIHHA CBOIM MaitHOM
yepe3 HEMOKJIMBICTD JOMOTTUCS BUKOHAHHS PIillleHHS 1HO3eMHOTO CY/IY, a Bi]MOBa Y
BUKOHAHHI PIillleHHS iIHO3€MHOTO CY/y CTAaHOBMJIA COO0I0 HEIPaBOMipHE BTPyYaHHS
y TipaBo 3asBHUIM, ependadene 4. 1 ct. 1 [lepuioro mporokosy go EKILJIL. Y ixmmiit
crpasi «Kin-Stib and Majkic v. Serbia> € CILJI BusHaB mopyIeHHs paBa 3asiBHIKA
Ha MUPHe BOJIOJIIHHS CBOIM MailHOM uepe3 3BOJIIKaHHS HAIllOHAJbHUX CY/iB IOHAJ]
I'SITh POKIB Ge3 BaroMux Ha Te NMPUYMH i3 BUKOHAHHSIM PillIeHHST MiKHAPOIHOTO
KOMEPIIIIHOTO apOiTpaKy, 1o OyJI0 3BepHeHe A0 MPUMYCOBOI0 BUKOHAHHS y BCTa-
HOBJIEHOMY 3aKOHOM TIOpsaKy [21].

Baprto 3ayBasxkutu, mo €CIIJI He B yciX BUIaJKaX BU3HAE HEBUKOHAHHS
pillleHHs cy/ly NOPYILIEeHHSM IIpaBa Ha MHUPHE BOJIOJIHHS MallHOM, a JiMllle TOi,
KOJIM TIPUCY/KeHe 32 PillleHHAM 1HO3eMHOTO CY/Y ITi/Na/Ia€ 111/ aBTOHOMHE TJIyMa-
YEeHHS TIOHATTS «MaiiHO», Bupobuene y npaktuii €CILJL. TloHaTTsT «MaiiHO» 3aB-
nsku tioro taymadennio €CILJI orpumanio aBToHOMHE 3HAYEHHS, 30KpeMa ChOTO/[Hi
MaifHOM BU3HAIOTBCS TIPaBa, SKi, 1Mo-Tepiie, MatloTh €KOHOMIYHY I[iIHHICTb, I1O-PyTe,
€ IUBIIBHUMHU, TIO-TPETE, € JOCTATHHO BU3HAYEHUMU JIJIsT TOTO, abu OyTu 3abe3rie-
YEeHUMU MOXKJIUBICTIO cynoBoro 3axucty [Awus.: 22]. [Ipu mpomy iinerbes He Jntiie
PO TPOIIOBI CTATHEHHS 32 PillleHHSAMU 1HO3EMHUX CY/iB, OJHAK 1 TTPO BUTAJKU
OTPUMaHHS 3a PIMIEHHSM 1HO3EMHOTO CYJly MEBHOTO CTATyCy, MO MOB’SI3aHUN i3
MOAJIBITM BOJIOJIHHAM MaiiHOM ab0 MaitHOBMMM mpaBamu. Hanpukiiam, y crpasi
«Negrepontis-Giannissis v. Greece» TOpyIIeHHS TIpaBa HA MUPHE BOJIOIIHHS MAiTHOM
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OyJI0 BU3HAHE Yepe3 BiZIMOBY I'PEIbKOTO CYIy BU3HATH PilllEHHS iHO3EMHOIO CyLy
PO YCHHOBJIEHHS, MO 030aBUJIO0 0COOY IMpaBa Ha CHAANIMHY TCIsA CMEPTi yCH-
HOBUTEJd, sika Y KoHTeKcTi 1. 1 c1. 1 Ilepmoro nmpotokosy mo €KILJI BBaxkaeTbcs
«MaitHOM» [23].

Hapemrti, BiMOBa y BU3HAHHI Ta BUKOHAHHI PIllIeHHS 1HO3EMHOTO CYIY Y
CiMEHHUX clpaBaxX MOXe CBI[UUTH TIPO MOPYIIEHHS MpaBa Ha MOBary /0 MPUBaT-
HOro i cimeitHoro xutts Bignosiauo g0 cr. 8 €KIIJI. Tak, y cupasi «Wagner and
J. M. W. L. v. Luxemburg» 3asBHHIIS CKap:KIIacst Ha Te, 1[0 BilMOBa HaIliOHAIHLHOTO
cyny JliokcemOypry y BusHauHi pitmenns cyay Ilepy mpo BIoYepiHHS MOPYIINAJIO i
MpaBo Ha TMOBary JIo MPUBATHOTO Ta CIMEWHOTO KUTTA BifmoBiHO /10 cT. 8 €KILJI.
3asgBHUIS 3a3Hayasa, M0 1o/aJja /10 HAlllOHAJBHOTO CYAY 3asiBy PO BU3HAHHS
pillleHHS TTePyaHChKOTO CyMy TIPO BAOYEPIHHS 3 METOIO PeecTpallii B opraHax pee-
cTparlii aKTiB IUBUILHOTO CTAHY, OTPUMAHHSI TUTUHOIO TpoMasiHcTBa JIIokceMOypry i
IpaBa Ha TNOCTiiTHe TPoXKUBaHHA. HallioHanbHUI cy/ BiAIMOBUB Y BU3HAHHI PillleHHS
iHO3EMHOTO Cyy, aji’Ke PillleHHs TepyaHChKOTO CyAy TIPO TIOBHE BIOYEPiHHS CyTie-
peunsio 3akoHoxaBCTBY JIiokceMOYpTY, sike Masio OyTH 3aCTOCOBAHE Y JIAHOMY pasi
BIZIMIOBIIHO 10 KOJIi3iiiHOI HOpMM, Tiepepbaderoi [usiapauM komexcoMm JIokcem-
Oypry, OCKiIJIbKM BOHO 3a00POHSIIO MIOBHE YI0UepiHHs 0c000I0, siKa He HepedyBaja y
o0, Y mitt cripasi €CILJI 3a3Ha4mB, 110 BiMOBA BU3HATHU PIilllEHHST TEPYAHCHKOTO
CyJLy Yepes BiJICYTHICTh B 3aKOHOMABCTBI JIIOKCeMOYPTy MOI0KEHD, SIKi TO3BOJISIOTH
MOBHE YCUHOBJIEHHSI INTUHK 0C00010, sIKa He mepebyBae y MLIo0i, € «BTPYIaHHSIM»>
BJIAJIM Y 3[IIICHEHHS 3asBHUIIEIO IIPaBa HA MOBAry /10 CIMEMHOTO KUTTS. Y JaHOMY
KOHTEKCTI cJIiji 3’sicyBaTu, 4i OyJI0 3a3HaYeHe BTPYYaHHSI «HEOOXiJHUM Y JIeMOKpa-
THYHOMY cycrinberBi». €CILJT 3ayBaxkus, mo y JlokceMOypsi icHyBaia mpakTHKa
ABTOMATUYHOTO BU3HAHHS TIEPYAHCHKUX CYZIOBUX PIillleHb MPO MOBHE YCUHOBJIEHHS,
JIEKLTbKa JKIHOK, sIKi He rmepebyBasn y nuiodi, 3apeecTpyBasI pillleHHsT Cy/ly B Opra-
HaX peecTpariii akTiB MUBIILHOTO cTaHy 0e3 3BepHEHHST 32 BUKOHABYMM JIHCTOM.
OTske, 3asIBHUIS MOTJIa PO3PAXOBYBATH Ha Te, 1110, TOBEPHYBIIHCH /10 JIIOKCeMOYpTY,
pillleHHsI TIEPYaHCHKOTO cyiy Oyile 3apeecTpoBaHe y Bianosignux opranax. OHak
Taka MpaKTHKa MPUITHHUIACS, Ta caMme ii crpasa OyJa mepejaHa Ha PO3TJS 0
cyny. BigmMoBuBIIMCH BUSHATH PIllIEHHST TAKUM, 110 TiJJISATA€ BUKOHAHHIO, HA yMKY
€CIIJI, Braga Hajgama KoJi3iitHiil HOpMI Oijibllle 3HAYEHHSI, aHI’K COLiaabHIN ailic-
HocTi Ta cutyartii 3asBHuI. Ockinmbku cyan JliokcemOypry odilliiiHO He BU3HAJIM
BUHUKHEHHST CIMETHUX 3B’SI3KIB y PE3yJIbTaTi TIOBHOTO yA0UYEPiHHS, 1110 MaJo Miclie
y Ilepy, 1eit 38’130k He 3Mir OyTu peasizoBaHuii B TOBHOMY 00cs3i y JIlokceMOyp3i.
VY pesysbraTi 3aABHUIIA 3ITKHYTACS Y TOBCIKIEHHOMY JKUTTI 3 TIepErIOHaMU, 1 IUTUHA
He MOTJIa KOPUCTYBATHCST TPABOBUM 3aXUCTOM, SIKUI JI03BOJIMB OU 11 MOBHICTIO iHTe-
rpyBaTHCs y IpUitoMHy ciM'10. OCKIJIbKM iHTepecHu IUTUHU IOBUHHI MaTH [IPiOpUTeT
y CIpaBax TaKoro pojy, cyau JIiokceMOypry, Ail04u pO3yMHO, HE MOTJIU He B3SITH /IO
yBaru MpaBoBHil cTaTyc, IKUil OyB HaJeKHUM YnHoM HabyTuil y [lepy i Bignmosigas
cimeitnomy xutTio y 3HadenHi ct. 8§ €KIIJI. Buxongun i3 3a3navyenoro, BiziMoBa y
BU3HAHHI Ta BUKOHAHHI PIllleHHS iHO3€MHOTO Cy/Iy CTAHOBHJIA COOOI0 IMOPYIIEHHS
ct. 8 €KILJI [24].
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[Mopsin 3 1um, anami3 npaktuku €CIIJT cBigunTh, M0 y 6aratboxX BUIMAAKAX
3asIBHUKH, OOTPYHTOBYIOUM CBOI CKAPTH BiIMOBOIO Y BU3HAHHI Ta BUKOHAHHI PillleHb
IHO3eMHWX CY/IiB, OJHOYACHO TIOCUJIAIOTHCST Ha TIOPYIIEHHS SIK TIPOTeCyaIbHUX TapaH-
tiii . 1 cr. 6 EKILJI, Tak i marepianpHux mpas, mepeabavenux 4. 1 ct. 1 TIporokomy
1o €EKILIT abo cr. 8 EKIIJI, npore €ECILJI npu posriisi crpasu, K IPaBUIIO, Iepe-
Bipde TOPYIIeHHs OJHI€l 13 MX cTarel, i, KOHCTATyI0Un 11 TTOPYIIIeHHs, 3a3HaYa€E
PO HEOUIIbHICTD PO3TJISALY MUTAHHS MO0 IHIIOI CTATTiI 3 AHAJOTIYHUX MiJICTaB.
[likaBuM y 11bOMYy KOHTEKCTi €, oqHak, pinreHus «Pini and Others v. Romanias, me
3a4BHUKHU — JIBI iTaNiliChKi mapu, cKap:kuiaucs Ha nopyiiedHs m. 1 ct. 6 ta cr. 8
E€KILJI uepe3 HeBUKOHAHHS PYMYHCbKUMU JIeP’)KAaBHUMH OPTaHAMU JIBOX PIllleHb
cyziB PymyHii 11010 yCHMHOBJIEHHSI HUMU JBOX JiTeid, 10 Oy rpoMaasiHamu Pymy-
Hil. Y 1iii cupaBi pyMyHCbKa YCTaHOBaQ, /le 3HAXOJMJIUCS JIITU TiJ| 4ac Mpollesypu
YCUHOBJIEHHSI, POOWIa BCe MOKJIMBE JIJIST TOTO, 1100 3aBaUTH BUKOHAHHIO PillleHb
cymy. ITicast KibKOX POKiB ¢lIpoO BUKOHATH PIillleHHS CY/Iy BPEIITi-PEIIT AiTH BUCIIO-
BIJIM CBOE HebOaskaHHs mepeisy o [tasmii. Y 3asznadeniit cipasi €CIIJI koHcTaTyBaB
MOPYIIEHHs IIpaBa 3asBHUKIB Ha CIPaBeJAJIMBUI Cy/llOBUIT PO3IJIs] i BU3HAB IIPO-
BuHy PymyHil y HeBUKOHaHHI ocTaTouHuX pimmensb cyay. [Ipote mono ct. 8 €KILJI
€CIIJI ne 3HANIIOB TIOPYIIEHHS, 3a3HAYUBIIH, 110 BiiOBiHO 70 cT. 8 €KILJI nep-
xaBa Oepe Ha cebe MO3UTUBHE 3000B’sI3aHHS, B TOMY YKCJI I[OJ0 BXKHUTTS 3aXOiB
1Uist 3abe3medentst mpaBa OATHKIB Ta [iTeil Ha X BO33'€HAHHS, O[HAYE TaKe MPABO
He € abCOJIIOTHUM, OCOOJUBO y THX BHUIAIKaX, KOJU OATBKU Ta JITH € HEePiIHUME
OJIH OJIHOMY. Y IIbOMY BHUIIQJIKYy CJIiJi 3’SICyBaTH, Y¥ BKIJIa BJaja yCiXx HEOOXiIHUX
3aXO/iB ISt TOTO, 11100 3a0e31eYnT BUHUKHEHHS CIMEHHUX CTOCYHKIB MixK GaTh-
KaMu Ta JIiTbMU, SKUX BOHW ycuHoBUJU. 3 1boro npusoay €CILJI 3a3nauus, 1o
3asBHUKHU He KOPUCTYIOThCS abcomoTHrM 3axuctoM cT. 8 EKIIJI, amke xitn MaioTh
MPOTUJIEKHI iHTepecu Ta ix iHTepecn MaoTh nepeBakaTu. CCILJI koHcTaTyBas, 1110
3BaKAOYM Ha CIOCiO, y sSKuil Oysi0 37ilicHeHe YCUHOBJIEHHS, OCOOJIUBO 3 OTJISIY
Ha BiZICYTHICTb CIIPaBXHBOTO KOHTAKTy MiXK CTOPOHAMU YCHHOBJIEHHS, HE MOXKHA
BUIIPAB/ATH TOKJIAJAHHS HA PYMYHCBKY BJIay 00O0B’SI30K HEYXUJILHOTO MepeIanHst
miteii o Itanii mosa ix Bosero. Buxomsun i3 3aznavenoro, €CILJI Biaxugms crapry
mozo nopytenss ct. 8§ €KILJI [25]. Takum unnom, €CILJI xoua i giiiios y maniit
cripaBi BUCHOBKY 1po niopyiieHHs 1. 1 ct. 6 €KIIJI om0 HeBUKOHAHHS pillleHHS
CyJy, IpoTe MOPYIIEHHs IIpaBa Ha IIOBAry JI0 NIPUBATHOIO Ta CIMEHHOro JKUTTS He
BU3HAaB, 3a3HAYMBIII, 10 IHTEPECH JiTeil y TaHOMY BHUIIAAKY MaJu Oijibiiie 3HAYeHHs
i IPUHIMIT TPOMOPIIHHOCTI OYJI0 TOTPUMAHO.

Cuain morogutucs 3 nosuitieio O. C. Tkauyka 1mpo Te, 1110 BHACIIOK BU3HAHHS
HEBUKOHAHHS PillleHb CY/iB opyiieHHsaM He Tiibku 1. 1 ¢T. 6 EKILJI, ograk i inmmx
MarepiasibHUX 1pas, rapantoBannx C€KILJI, mae miciie Tak 3BaHa nudysis okpeMux
eJIEMEHTIB TIpaBa Ha CIIPABEJINBUI CY/IOBUI PO3TJIS]L i3 TAPAHTISIMU, SIKI HAJIAIOThCS
IHIIMMK MaTepialbHUMU KOHBEHIIIHHUMU mipaBamu |26, ¢. 258].

ITpore ECILJI He B ycix 6e3 BUHATKY BHUIAIKaX 3000B’SI3y€ JIOTOBIPHI JiepsKaBy
BU3HABATU Ta HPUBOAUTHU 0 BUKOHAHHS PIlIEHHS 3apyOLKHUX AepikKaB. Y IeSIKUX
Burnazikax €CIIJI HaBnaky BU3HA€ IPABOMIPHOIO Bi/IMOBY y BU3HAHHI Ta BUKOHAHHI
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pitenn iHozeMHux cyiB. Tak, y cripasi «McDonald v. France> €CILJI BusHaB ckapry
zagBauKa 10 €CILJI HenpuitngaTHolO, a Ail GPaHITy3bKOTO CYAY IOJO BiJIMOBU Y
BU3HAHHI PillleHHsT PO po3ipBaHHs MLI00Y, yxBaseroro y Mropui, mpaBoMipHuM,
aJpKe BiMOBa OyJia BMOTHBOBAHA 3 TIOCUJIAHHSIM Ha TaK 3BaHe «IIaXpaiiCTBO, BUNHEHE
sasgBHIKOM» (fraude commise par le requiirant). ¥ maniit cripasi €CIIJI 3a3Hauus,
1[0 HIXTO He MOKe CKapKUTUCS Ha CUTYaIlilo, B SIKill BOHU ONUHUJINCH BHACJIIOK
cBoix BaacHux aiit. Ha mymky €CILJI, 3ag9BHUK yUMHUB 1MaXpalicTBO, 1O MOJSATAIO
y HaBMHUCHOMY OOXOi IOPUCAMKITI (hPAHIY3bKUX CY/IB, aj’Ke MICIs OTPUMAHHS
BIZIMOBH y 3a/[0BOJIEHHI TT030BY PO po3ipBanHs nLmo0y y cyai Dpaniii 3asBHUK
3aMiCTh aleJsgaIiiiHOro OCKap;KeHHsI 3a3HAYeHOro CyJI0BOTO PillleHHS 3BEPHYBCH 3
TOTOKHUM TTI030BOM /IO aMEPUKAHCBKOT'O CY/LY, XO4a CTPOK /711 OCKaP;KEeHHS PillleHHs
(dpaniry3bkoro cymy ie He MunyB [4]. ¥V inmmiii cipasi «Hussin v. Belgium» ckapra
TakoK OyJia BU3HAHA HENPUIHATHOIO, a/[)kKe, HAMAral0YiCh OTPUMATH BUKOHAHHS
pillIeHHST 1HO3€MHOTO CyIy TIOAO0 TPUCYKEHNX aTiMEeHTIB, 3asBHUIA 3BEPHYJIACS
JI0 Cyy, 1110 He MaB IOPUCAUKILT HA PO3TJISL BiZIMOBIHOT CIIpaBU. 3 11OTO TTPUBOLY
CCILJI 3a3nauuB, 110 OesbriiichbKka BJaja He MOKe HeCTH BiITOBIIAIbHICTD 32 CBOIO
BI/IMOBY BHUKOHATH PillleHHS HIMEIbKOTO CYJY, a/l’Ke 3asiBa PO BU3HAHHS 1 BUKO-
HAHHS pillleHHs 1HO3eMHOro cyay OyJa nojaHa 6e3 I0TPUMAaHHS HAIllOHAJbHKX TIpa-
BUJ fopucuKIiii [27]. I3 3a3navennx pinienb BUIIIMBAE, 10 BiJIMOBA Y BU3HAHHI Ta
BUKOHAHHI PillleHb IHO3eMHUX CYy/IiB MOKe OyTH BUTIPaBaHa y TUX BUIMAJKAX, KOJIH
TaKi il cTagu HaC/iKOM mraxpaiicTBa abo HEIPaBOMIPHOI MOBEIIHKU CaMOi CTOPOHH,
sgKa TPOCUTD PO BU3HAHHS Ta IIPUMYCOBE BUKOHAHHS PillIEHHSI iHO3eMHOTO CYILY,
HEeZIOTPUMAaHHS Helo MPaBUJI IPOIeCyaTbHOTO PErJIaMeHTY.

Oxpemo BapTo 3ayBaxkuTH, 1Mo aHamiz npaktuku €CILJI cBiguuts mpo Te, M0
IHKOJIM BU3HAHHS Ta BUKOHAHHS PillleHb iIHO3EMHUX CY/IiB B3araji BU3HAETHCS
CCILJI nopynieHHsIM KOHBEHITIMHMX TIpaB. MoBa e, epeiycim, po BUTIAJIKK, KON
BU3HAHHIO Ta BUKOHAHHIO IT/IJIATAE PIllIeHHS Cy/ly Ti€l Kpainu, gka He patudikyBaia
EKIIJI. XpecromaTiiiHOIO y 11bOMY KOHTEKCTI € cripaBa «Pellegrini v. Italy», ne €CIIJI
BUPIIITyBaB MUTAHHS MTPABOMIPHOCTI BU3HAHHS Ta BUKOHAHHA pillleHHs cyny Batu-
KaHy 10710 BusHaHHs o0y Hexaifichum B Itasmii. €CILJI mpu po3riisiai i€l cripaBu
3a3HAYUB, 110 PIlIEHHS PO BU3HAHHS ILTI00Y HEIMCHUM YXBaJIWIN Cyau Batukany, a
MIPABOBOIO CAHKINIEI0 BOHO OYJI0 3abe3redeHe PillleHHsIM iTamiiicbKux cyaiB. OCKiTbKy
Barukan He patudikyBaB KonBeHitito, a 3as1By nojgano npotu Itasii, 3apgannas €CIIJI
He TIOJISATANIo B 3'sicyBaHHI TOTO, un Oysi0 BukoHano Bumoru ct. 6 €KILJT mix yac mpo-
BaJI>KeHb y 1iepkoBHUX cynax. €CILJI MaB BCTaHOBUTH, UM iTACHKI Cy/Iu TIepeBipuiIn
HAJEKHUM YMHOM fofiepkaHHsa TapanTiit ct. 6 €KILJI y 3a3navennx mpoBaKeHHIX
Hepejl THM, sIK YXBaJIUTH PIllIeHHs, 110 3abe311euyBajio MPaBOBOK CAaHKINEI PillleHHs
1epkoBHOTO cyay. Cy/i TIOSICHUB, 110 TaKa MepeBipKa € HeoOXiTHOI, KO PIllleHHS,
sIKe TH/JISATae 3a0e31eYeHHIo TIPABOBOIO CAHKIIIEIO, YXBATIOIOTh Cy/IM KPaiHH, sKa He
sacrocoBye €KILJI, i 0co6JMBO, KOM KJIOMOTAHHS TIPO YXBAJTEHHS TAKOTO PillleHHsI
CTOCYEThCS MUTAHHS, 110 € HAJ3BUYAITHO BasKJIMBUM JIJIsE CTOPiH. Buxozasuu 3 obcra-
BuH crpasu, €CIIJI 3ayBaxuB, 1o HemMae cBiYeHb TOTO, 1o cyau [tamii HagaBamm
Ba)KJINBOTO 3HAYEHHSI TOMY (haKTOBI, IO 3asBHUINIO OYJIO MO30aBIE€HO MOKJIUBOCTI
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03HAMOMUTHUCS 3 JI0OKAa3aMU, Ha 4Ki CIUpaBcs 11 KOJUIIHIA YOJOBIK Ta IMOKa3aHHS
cBijKiB. HeBif'eMHUM NIPUHIIAIIOM TPaBa HA 3MArajibHUM CYZIOBUH TIPOIIEC € HAJaHHS
KOKHIM CTOPOHI B Cy/ZIOBOMY TPOBA/KEHHI, Y TO B KPUMIHAJbHIW, YA TO B IIUBIJIb-
HiiT cripaBi, MOKJIMBOCTI PO3IJITHYTH i OCHOPUTH OY/Ib-SIKUiT JOKA3 Y1 TBEP/KEHHS,
HaBeJIeHI 3 METOI0 CIIPaBUTU BIIMB Ha piteHHs cyxay. Lliei MoxanBocTi He MOXKHA
6yJ10 110306aBJIATH, X04a YD/ i CTBEp/UKYBaB, 110 3asBHUIS He MaJjia 3aXUCTY MTPOTH
[I030BHOI 3asIBU IIPO BUBHAHHS NLIIO0Y HEAICHUM Yepes Te, IO MiACTAaBOIO L€l 3asB1
6yB HeCIIPOCTOBHUIT (DaKT, sikMit Mae OyTr 00’'€KTUBHO miepeBipennil. [Ipore BUKIIIOYHO
CTOPOHHU Yy CIIOPi MafOTh BUPIIIyBaTH, Y¥ MOTPiOHA BIAIOBiAHA peaKilis Ha JI0Ka3M,
HOJIaHi 1HIIOI0 CTOPOHOIO, 00 Ha NoKazaHHs cBiakiB. KpiM Toro, €ECILJI 3ayBaxkus, 110
3asIBHUILI CJIi/ OYJI0 HAIATH MOKJIUBICTH CKOPUCTATUCS TIPABOBOIO JIOTIOMOTOIO, SIKIIO
BOHA Masia Take GaskanHs. [[epkoBHI cyu TOBUHHI GyJIM BUXOIUTH 3 TIPE3YMIIILil, 110
3asIBHUIIS, SIKA HE MA€ TIPEJICTABHUKA, HE 3HAOMA 13 Cy/I0OBOIO TIPAKTUKOI0 CTOCOBHO
HaJ/IaHHS [IPABOBOI IOTIOMOTH Y IIPOBA/KEHHAX Y 1IePKOBHUX cylaX. OCKiIbKY 3asB-
HUI0 OyJI0 BUKJIMKAHO Ha 3aciJjaHHs [[EepPKOBHOTO cyay 0e3 HMOBiZIOMJIEHHS il MeTH
MIPOBAJIKEHHS, TIel cy1 OyB 3000B’SI3aHUI TIOBIIOMUTH, 110 BOHA M€ TPABO TIPOCUTH
IIPaBOBOI JIOIIOMOTH, TIepe/l TUM SIK 3'IBUTHCS JI0 CY/Y /I HaJlJaHHS TIOKa3aHb. 3a 11X
obcrasun €CILJI BusHas, mo cyau Iraii, 3abe3eunBII BUBHAHHS Ta BUKOHAHHS
pinreHsst cyy Batukany, He 3abe3nednin peastisaliiio 3asBHUIEIO TIpaBa Ha CIIPaBe/l-
JIMBUW PO3TJIA] 11 ciipaBu 1epkoBHUMU cyjamu Bumoro Cymy Pumo-Kartoswmipkoi
repkBu. OTke, Oy0 mopyiero 1. 1 cr. 6 €KIL [28].

Y 3B’43Ky i3 3a3HaUeHUM BUIIle BUHUKAE NMUTAHHA TIPO T€, YA TIOBUHEH Hallio-
HAJTbHUN CyJl, BUPIIIYIOUM MUTAHHSA PO BU3HAHHS Ta BUKOHAHHS PIllIEHHS 1HO3eM-
HOTO CYTy, TlepeBipsaTH foTpuManHs rapanTiii 1. 1 ct. 6 EKILJI mig gac mpoBasKeHHS
B iHO3eMHOMY CY/Ii, SKIIO iHO3eMHa jepskaBa € yuacHuietro EKILJIL. Y miteparypi
3 1IbOTO [PUBOJLY BUCJIOBJIOBAJINCS Pi3Hi AyMKHU. Tak, 0/lHI aBTOPU BBaXKaIOTb, 11O
3a3HAYEHUN CTaHAAPT TepeBipKy Ha BiAnoBigHicTh BUMoram 1. 1 ct. 6 EKILJI mae
3aCTOCOBYBATHCS JIMIIE Y BUIQ/KaX BU3HAHHS Ta BUKOHAHHS PillleHb TPETiX KpaiH,
T06TO KpaiH, ki He parudikysBaaun €KILJ, a y Bunagkax BU3HAHHS Ta BUKOHAHHS
pinrenb kpain, mo parudikysaan €KILJI, takuii 0608’30k BigcyTHiii [2, c. 1162].
3a3HaueHe MOSICHIOETbCS TUM, 1110 SIKIIOo Kpaina parudikysana EKILJI, To Bona B3sa
Ha cebe caMocTiitHi 3000B’s13aHHSI 13 TAPaHTYBAHHS BiINOBIIHIX KOHBEHIIIHHIX MPaB
Ha HaIliOHAJIBHOMY PiBHI 1 Ma€ HeCTU CAMOCTIHHY BiJIIIOBIJAJIbBHICTD 3a 11e. Pazom
3 THM, JIeKi aBTOPU BUCJOBJIOIOTDH MPUITYIEHHS, MO 1 Y BUMAAKY BU3HAHHS Ta
BUKOHAHHS pillleHb CyiB KpaiH, ki patudikysaaun €KILJI, matoTs 3acTocoByBaTncs
aHaJIOTIYHI CTaHAAPTH i Ma€ MePeBipATHUCS BiAMOBIAHICTh AOTpUMaHHs 1. 1 cT. 6
EKILJI npu posryisgzi cripaBy Ta yXBaJeHHI pillleHHSI B iIHO3eMHOMY ITPaBOTIOPSIIKY
[1, c. 258]. AHaniz mpakTuku 3apyOiKHUX JepsKaB MMOKA3ye, 10 BiAMOBIAHI cTaH-
JIapTHU BUKOPUCTOBYIOTHCSI 1 HA PiBHI HAITIOHAJIBHUX MPABOMOPS/IKIB, KOJU TiJl Yyac
MIPOBA/KCHHS TIPO BU3HAHHS Ta BUKOHAHHA PIlICHHS iHO3€MHOTO CY/y HalliOHAJb-
HUIT CyJI TPUXOAUTD JI0 BUCHOBKIB, 1110 TIPOBAJKEHHS Y IHO3EMHOMY CY/Ii BiOyI0Cs
3 nopytmensasim 1. 1 cr. 6 €KILJI, ta BigMoBJIg€ y BU3HAHHI Ta BUKOHAHHI PillleHHS
iHO3EMHOTO CY/Iy i3 IIOCUJIaHHAM Ha Te, IO PillleHHsI 1HO3€MHOI0 Cy/ly CylepeyuThb
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«11y6JIYHOMY MOPSAAKY», PO3IJIAAAIOUM TOPSA0K BiAIPaBIEHHS IIPABOCYAAS K
qactuHy myomiunoro nopsiaky |[/[us.: 1, c. 248-274].

Bucnoexu. Taxum 4HOM, 3 OTJIS/y Ha CyYaCHUM CTaH TEOPil Ta MPAKTUKHU TPa-
BO3aCTOCYBaHHS, JOCJI/KEHHS i TIof1asibiie pepopMyBaHHS iHCTUTYTY BU3HAHHS
Ta BUKOHAHHS PillleHb 1HO3EMHUX CYIB Ma€ posrisggatucs depes npusmy CKILJI
i npaktuku €CILJI mozo ii Taymadenns. [IpoBigHuMM y 11bOMY KOHTEKCTi MaiOTh
CTaTH TpoIlecyasbHi rapaHTii IpaBa Ha CIpaBeIuBUi cynoBuii po3risan (m. 1 cT. 6
€KIILJI), noTpuMaHHa SKUX Ma€ HEyXWUJIbHO 3a0e3ledyBaTUCS HallOHAJIbHUMU
CYZIaMH TIiJT Yac MPOBAJKEHD 1010 BU3HAHHS Ta BUKOHAHHS PIillleHb iHO3eMHUX CY/IiB.
[Moganpmia TapMOHi3aIlig MpoIecyajJbHOTO 3aKOHOABCTBA y 1iH cdepi ToB s13aHa
TaKOJK i3 HEOOXIIHICTIO BBEICHHS Ha PiBHI HAI[IOHAJIBHOTO ITPABOMOPSIIKY ITPEBEHTHB-
HUX Ta KOMIIEHCATOPHKUX e(PeKTUBHUX 3aCO0IB IPABOBOIO 3aXMCTY IIPaBa Ha CYAOBMIA
PO3TJISA/T 1 BUKOHAHHS PillleHb Cy/ly Y PO3YMHUI CTPOK BiJIITOBIIHO /10 BUMOT CT. 13
EKILJI. Kpim Toro, y 38’s3Ky 3 posmupenasaM B octanHiit npakruii €CILJ chepu il
rapaHTiii BU3HAHHS Ta BUKOHAHHS PillleHb 1HO3eMHUX CY/IIB JI0 YBaru MalTh TaKOX
6patucst mososkennst cr. 1 Ilepimoro nporokosy po €KILJI, 1o 3akpimioe mpaBo
Ha MUpPHe BoJIOIiHHA MaitHoM, Ta cT. 8§ €KILJI, no rapantye mpaBo Ha mosary o
IIPUBATHOTO i CIMEHHOTO JKUTTSI.
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The Recognition and Enforcement of Foreign Judgements in Civil Cases in the Context of
Practice of European Court of Human Rights

The article addresses recognition and enforcement of foreign judgements in civil cases in the context
of the practice of European Court of Human Rights. The conclusion is made, that Furopean Court of
Human Rights analyzes institute of recognition and enforcement of foreign judgements through such
procedural rights as right to a fair trial (art. 6 ECHR) and right to an effective remedy (art. 13 ECHR) as
long as such substantive conventional rights as right to protection pf property (art. 1 of the First Protocol
to ECHR) and right to respect for private and family life (art. 8 ECHR).

It is considered that the main article through which this institute should be analyzed is art. 6 ECHR
containing procedural guaranties of fair trial. According to the art. 13 ECHR the effective remedies of
protection of the right to a fair trial in reasonable time should be provided at national level. Moreover
reforms of this sphere of judicial practice should be done in accordance with art. 8 ECHR and art. 1 of
the First Protocol to ECHR which provide specific substantive rights. All of the above mentioned aspects
are analyzed in detail.

Keywords: recognition and enforcement of foreign judgements; right to a fair trial; Convention
for the Protection of Human Rights and Fundamental Freedoms; European Court of Human Rights;
enforcement of court judgements in civil cases.
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BIMAUB ®YHAAMEHTAAI3ALIIT IMPAB AIOAUHU
HA CTAHOBAEHHA TNPABA HA CITPABEAAMBUN
CYAOBHNU PO3TAAA

3anpononosano npu eusnavenni npupoou npasa Ha CNPageorusull cyoosuil poseisd ei0wmog-
xyeamucst 610 penomeny Qyndamenmanizayii npag modunu. 10 ocmannvoro posymiemvcs esonouis
npag moounu, 6HaAcii0oK SKOi 6i00YN0CS GUSHAHNS MONCIUGOCMECIL, U0 HALENCAMb KONCHIU M00UHI 610
HapoOHCeH s, K DYHOAMEHMANLHUX NPAB 3 MINCHAPOOHUM 2aPAHMYBAHHIM X 30iiCHeHHs ma cYO008020
saxucmy. O6rpynmosano, wo 6 pesyrvmami Qynoamenmarisayii npas HoouHU NPaso Ha CNPAceoIUsULl
cydosull po3ensio 3 npasa-npusiiei nepemeopusocs Ha PYHOAMeHmanrvie npaeso, sKe € YHieepcaibHuM
cmanoapmom npas JoOuHU i CKIA00BUM eLeMEHMOM NPUHUUNY BEePXOBEHCMEA npasa, moomo @ynoa-
MeHmanizauis npag o0UHU BUCYNULA MEeMOJOI02IUHUM KOHYENIMOM NPAa HA CNPABeONUBUL CYO0BULL
Po32150.

KmouoBi cioBa: dyHamMenTasisanisi npas JIOJUHI; PABO Ha CIIPABEJIMBUIL CY/I0BUIT PO3TJISI];
€BOJTIONIST TIPaB JIoAuHU; (DyHIAMeHTAIbHI MpaBa; yHiBepcasizallisi 1mpaB JIOAUHM; CTAHAAPTH IIPaB
JIFOJINHU.
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Biusinue ¢yHmaMeHTaqMsanuy NPaB 4eJOBEKa Ha CTAHOBJIEHHE NPaBa HA CHOPABEIJIMBOE
cyneGHoe pa3éupaTeabCTBO

Ilpeonazaemcs npu onpederenuu npupoosvl NPasa Ha cnpaseoiusoe cyoednoe pasoupamenrbcmeo
ucxooums us genomena Qyndamenmanuzauuu npag uerosexa. oo neil nonumaemcs: 36010UUL NPAs
uenosexa, 8 pesyvmame Komopoi NPoU30ULL0 NPUSHAHUE B0IMONICHOCEL, NPUHAOTENICAUUX KANCOOMY
uen0BeKy Om POACOeHUs], 8 Kauecmee GyHOAMEHMALLHBIX NPAS ¢ MEHCOYHAPOOHIM 2aPAHMUPOBAHUCM
ux ocyugecmenenus u cyoebnou sauumot. O60CHOBbIBACMCS, UMO PYHOAMEHMATUIAUUSL NPAB UETOBEKA
npusena Kk momy, 4mo npaso na cnpasediusoe cyoednoe pasdupamenbemeo us nPasa-npUCUIeUU npe-
BPAMUIOCH 8 PYHOAMEHMANLHOE NPABO, ABIAIOUEECS YHUBEPCALLHOIM CMAHOAPOM NPA Uei06eKa U
SNEMENMOM NPUNYUNG BEPXOGEHCTEA NPAsd, m.e. PYHOAMEHMAIUIAUUSL NPAB UEN0BEKA GbICTNYNULA
MEMOOONIOZUYECKUM KOHUENMOM NPABA HA CNPasedusoe cyoednoe pasdbupameincmeo.
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Kirouesbie cioBa: (yHIaMeHTaIU3alusl [IPAB YEJIOBEKA; [IPABO HA CIPaBeiuBoe cyaebHoe
PazbUpaTeIbCTBO; HBOJIIOIUS TIPAB YeJIOBEKA; (DyHIAMEHTAIbHbIE IPABA; YHUBEPCAIU3AIIUST [IPAB Y€JI0-
BeKa; CTaH/apThl IIPaB uesloBeKa.

Bcmyn. TIpo6iemarnka mipaBa Ha CIIPABEJIMBUN CYIOBUN PO3TJISI/ CTAJIa TOCUTD
AKTYaJlbHOIO i 9acTO 0OTOBOPIOETHCSI B JiiTepatypi. Ile MOKHA TTOSICHUTH THM, 1110
parudikaitiss KonBeHitii mpo 3axuct mnpas JIOJMHE Ta OCHOBOMOJOKHUX CBOGOJ
(mam — €KILJI), sixa y n. 1 cr. 6 3aKkpinIioe Bullle3a3HayeHe MpaBo, MPU3BOIUTD
[0 TOTO, 1110 HOPMU MiKHAPOJHOTO JIOTOBOPY IOCTYIIOBO MalOTh YTiJIOBaTUCS B
[PABOBY CHCTEMY BIAMOBIHOI KpaiHu, TOGTO BHYTPIITHBOAEPKABHINA HOPMaTHBHUIT
MeXaHi3M Ta MPaBO3aCTOCOBHA MPAaKTHKa 3000B’s13aHi BpaxoByBatn ix. Ile Bumarae,
He3Ba)Kaloyu Ha TPAJUIINHO MaHyl04y HACTYIHICTh JOKTPUHAJBHUX IIOIJIS/IB, IIepe-
OCMUCJIEHHS 3MICTY BCiX MMPABOBUX IHCTUTYTIB, SIKI TUM YH IHITUM YMHOM TIOB sI3aH1
3 [IPaBOM Ha CIIPaBeJINBUIl CyIOBUIN PO3TJISIL.

[Tpu yciit HauebTO YHIKAJBHOCTI Ta HEMOBTOPHOCTI MPOGJIEM, 3 AKMUMU CTHK-
HyJsacs Ykpaina micas patudikartii €EKILJT Ta B3sTTs Ha cebe 300608’ s13aHHS 320€3-
MEeYUTH JOTPUMAHHS TIPaBa Ha CIPaBEJIUBUI CYIOBUN PO3TJIsi, Oarato 3 HUX BKe
BiZIOMi Mi’KHApOJHOMY CITiIBTOBapMCTBY. 3 OTJIsiy Ha ryiobasisaltiiiii mpoiec, siki
TPUBAIOTh AK B €KOHOMIIli, TaK i B MpaBi, OCTAaHHIM 4acOM MOKHa CIIOCTepiraTtu
TEHJIEHIIIIO 100 CIPOOU BUPOOIEHHS €IUHOIO HaAHALIOHAJBHOIO IIXOLY MIOAO0
PO3YMIiHHS CYTHOCTi, 3MICTy Ta CKJIaJ0BUX I[bOro IpaBa. Ilbomy, Geszamepedto, y
MIEPIy Yepry CIpuse mpere/ieHTHA MpakThuKa €BPOTEHCHKOTO CyIy 3 TIPaB JIOAMHI
(mam — €CIT), gkuii € €eIMHUM OPTAHOM, YIIOBHOBA)KEHUM TJYMAUUTU HOPMU
€KIIJI i B cBOIX TPaBOBUX MO3UITIAX (HOPMYJIIOE «YHI(PIKOBAHUI 3MICT» SIK CAaMUX
cy0’€KTUBHUX IIPaB, TaK i OKPEMUX MPABOBUX KaTEropiii, HoB’s3aHux 3 HUMU. Boj-
Houac, Buxonaguu 3 toro, mo ECILJ y cBoiil nisabHOCTI BUKOPUCTOBYE aBTOHOMHE
I eBOJIIOIIITHe TJIyMadeHHs 1IpaB, BU3HAYAIOUM ITPUPOJLY TIpaBa Ha CIIPABEJAJTUBUN
CYIOBUI POBTIISI], @ TAKOK HOTO CKJII0Bi, HEOOXITHO BiAINITOBXYBATHCS Bijl TAKOTO
nUBLIIZaIitHOTO (haKTy, AK DYHIAMEHTATI3aIlisl TTPaB JIOANHU.

Ananiz nimepamypnux oanux. OctaHHIM 9acoMm y JiTepaTypi Bce yacriiie
MOJKHA BiIHAUTH TOCUMJIaHHA Ha «(YHAAMEHTAMI3aIliio MpaB JIOANHUY SIK OJHY 3
CyJacHUX TeH/IeHIIii1 y mpaBoBiil chepi. Pazom 3 Tum smie y Hebaratbox podOTax
MOJKHA BifIHAWTH TOOJMHOKI CIIPOOM PO3KPUTHU CYTHICTH 1HOTO (heHOMEHY. Taxk,
B. B. Komapos (V. Komarov) BUxoiuTh 3 TOro, o (pyHIaMeHTaIi3a1lisl IpaB JIOANHI
03HAYAE iX MMOCTIIHWIT PO3BUTOK K IPUPOIHUX IPaB, i gK crerudiyHux 06’eKTiB
IIPaBOBOI OXOPOHU BIITOBIZTHO /10 €BPOTEICHKOT KOHBEHIIIT ITPO 3aXUCT MPAB JIIOAMHU
Ta OCHOBOIIOJIOKHUX CBOOOJL Ta IX TryMadeHHst €BPOIEICHKIM CYIOM 3 TIPaB JIOIMHI
[1, c. 63]. Jloypenc byprop-Jlapcen (Laurence Burgogue-Larsen), moc/iKyoun
(byrmamenTamizalito cormiaJbHUX TTPaB, 3a3HAYAE, MO OCTAHHS TPYHTYETHCS HA, 3
OJTHOTO GOKY, «KOHCTUTYIIOHAMI3allii», TOOTO BKJIIOUYEHHI MPOTPAMHUX TOJIOKEHD
€KOHOMIYHOTO Ta COIIaJbHOTO XapaKTepy B KOHCTUTYIIIMHI TEKCTH, a 3 IHIIOTO —
«KOHBEHIIITHII» paTudikallii eKOHOMIYHUX 1 COMiabHUX MTpaB (IJISIXOM iHTerpari
B sioroBopw). IIpu 11bOMY BasKJIMBKM, Ha HOTO JYMKY, € OOTPYHTYBaHHSI BiOBII
Ha MMUTAHHS 1010 CYTHOCTI IUX MpaB, TOOTO YU € BOHU MO THYHUMU TIPHHIUIIAM,

44 ISSN 2414-990X. Ipobnemu saxonnocmi. 2017. Bun. 138



Cakapa H. 0. Bnnus ¢pyHOameHmanisayii npas n100UHU Ha CMAHOBJIEHHA Npdsd HA cnpageodsiusul ...

MIPOrPaMHUMU HOPMaMU, <TOJITUYHUMU TLIAaHAMY JiH», KOHCTUTYIIIAHUMY THJISIMUI
a0b0 MIIICHO «CIIPaBKHIMI» TIPABaMMU, SIKi MOKYTh 3aXUIIATUCS B CYJOBOMY MOPSIIKY
[2]. Cxoxoi mymMKM ZOTPUMYIOTHCS T iHIIN HAYKOBII [3; 4], IpU 1IbOMY, B psijii BUTIAI-
KiB 0COOJIMBO MiIKPECTIOETHCS BAKIMBICTh BU3HAHHS TAKUX TIPaB Ha MisKHAPOIHOMY
piBHI i HaganHs MokaUBOCTI iX 3axucty €CILJI [5; 6].

HesBaskaioun Ha BUKOpPUCTAaHHS Pi3HUX (POPMYJIIOBAHb, CHIJTbHUM JJIS BCiX
BUCJIOBJIEHUX TOUOK 30pYy € Te, 10 B HUX 3a JIOMOMOTOI0 CJIOBOCIOJNyUYeHHS «(yH-
JlaMeHTaJIi3allisl TpaB JIOJAMHUY MIKPECTIOETHCS JOCATHYTUN OCTAaHHIMU PiBEHD
BU3HAHHS, BHACTIIOK SKOTO BOHU He JIUIIE TTPOTOJIONTYIOTHCS Ha HaIliOHAJIbHOMY
Ta HaHAI[IOHAJTbHOMY PIBHSIX, ajie i 3a0e31eUyI0ThCsT Yepe3 CTBOPEHHST MeXaHi3MiB
cynoBoro saxucty. OHaK caM IpOIIeC, 10 TIEPEAYE TAKOMY CTaHy, abo B3araji He
JOCJIIKY€EThCs, 200 aHAIIBYETHCS JOCTaTHHO MTOBEPXOBO, IO Ja€ MOKJIMBICTh KOH-
cTaryBaT (hparMeHTAPHICTh MTPOBEAEHUX MOCTiIKeHb. KpiM Toro, 1mo3a yBaroio 3aJm-
MTAETHCS 3B’A30K MiXK (DyHAAMEHTAJI3AITEI0 TTPaB JIOAWHN Ta CTAHOBJIEHHSIM TIPaBa
Ha CIIPaBEJTMBUN CYOBUHN PO3TJIS, He3BAXKAIOUM Ha Te, MO Pi3Hi acleKTH I[bOTO
npasa gociimpkyBacs B mpaisx C. M. AdanacbeBa (S. Afanasyev), O. A. Ban-
gyyka (O. Banchuk), /I. Tom’ena (D. Gomien), JI. 3paaka (L. Zvaak), M. JI. Enrina
(M. Entin), H. Moyx (N. Mole), I. b. Koaiymka (I. Koliushko), B. B. Kowma-
posa (V. Komarov), P. O. Kyii6igu (R. Kuibida), JI. JIykaiigeca (L. Lucades),
B. I. Manyksana (V. Manukyan), T. H. Hemraraesoi (T. Neshataeva), O. B. IIpoko-
nerka (O. Prokopenko), O. I. Pa6uesiua (O. Rabtsevich), M. ge Canbsii (M. de
Salvia), K. Xap6i (K. Harbi), /I. Xapica (D. Haris), T. A. Ilysinoi (T. Tsuvina),
C. B. IIesuyka (S. Shevchuk) Tomro.

Memotro danoi cmammi € nociaifKeHHs BIUIMBY (hyHIaMeHTasi3alii mpas
JIIOJIMHU Ha TIPOIIeC CTAHOBJIEHHS TpaBa Ha CIIPaBe/JINBUI CyI0BUM PO3TJIsL Ta HOro
TIPUPOLY.

Buxnao octo6ioz0 mamepiany. Y HayKoBiii JiitepaTypi BioMi pi3Hi TOYKH 30py
1010 3apO/KeHHs ijel mpaB JjoauHu. Haituacriine cTBepKyoTh, IO 11 CTaJ0Cs Y
VI-V cT1. 10 H.e. i OB’A3aHO 3 MiSJIBHICTIO JaBHBOTPEIbKUX (hisocodis, B M01aTb-
IIOMY — PUMCHKHX MUCJHUTENIB Ta IOPUCTIB, B poOOTaX SIKUX MOYAINd PO3BUBATUCS
izei piBHOCTI Ta crpaBemMBOCTI, poduiacst crpoba BUSHAYUTH CITiBBIIHOIIEHHS
3aKOHIB MPUPOJIM Ta JIOACHKUX 3aKOHIB. OHAK iCHYIOYl Ha TOH Yac MOrJsian OiibIne
Hara/lyloTb OOIPYHTYBaHHsI OJIHAKOBOCTI JIIOJIEN 3a iX TIOXO/KEHHSIM, TOOTO, SIK 3a3Ha-
qae /. A. Tyauma, 110 cyTi MPU3BOAMIIN 0 YTBEPKEHHS IPUHIKITY HepiBHOCTI (260
BijiHOCHOI piBHOCTI). [TepeBaskHiil OIIBIIOCTI AHTUYHKX JIFOJIEH, 3BaKalOUH, 30KpeMa,
Ha ICTOPUYHI YMOBH IXHBOTO KUTTS (PabosiacHuypke cycniibcmeo ), KOHIEIIIIis IpaB
JIOZIVHY, SIKi € HEeBIIUYKYBaHUMH Ta HemopyurHuMu, Oyaa dyxomwo [7, c¢. 21-22].
Takum ynHOM, HE3BaKalOUYM Ha Te, IO BUCJIOBJIEHI B TOW Yac ijfieaju «pPiBHOCTi»
CTAHOBJISATh OCHOBY ijiel TIpaB JIOJIMHU, TTPO (DOPMYBAHHSI OCTAaHHBOI B aHTUYHUH
1epiosl TOBOPUTH 3apaHo, TUM OLJIbIIIE, 10 IX CYTHICTh SIK METOIOJIOTIYHIX KOHIIENTIB
B MOZIAIbIIIOMY OyJia 3MiHEHa.

Morasinu antrunnx ¢dimocodiB MPomOBKYBAIN PO3BUBATUCS CBITCBKUMHU Ta
periiHUMI MUCIUTEISIMU CePeIHbOBIUYS, SIKi BiZICTOIOBAIN iiei cBOOOIH, PIBHOCTI
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BCixX 1miepes; 3aKkoHOM Ta borom, xoua ocTaHHi 3aJUNIAIUCS JTUIIE TEOPISAMU, OCKLIBKI
cepeHbOBIUHE TPaBo, TaK caMoO SK 1 aHTWYHe, He 3HAJI0 3arajbHO1 PiBHOCTI. AJe
MOCTYTOBO 3IMCHIOBAIOCS TTEPEOCMUCTICHHS MICIlS JIIOAMHY SIK YJieHa CyCIiIbCTBA
y 1boMy cycriibeTBi. HaBemene BijjoOpakanocst B pisHOTO POy XapTisiX, sIKi 3aKpi-
IUTIOBAJIN TIPaBa-MpUBiJiei Ta 000B'I3KM OKPEMUX BEPCTB HaceTeHHsI. Br3HauaIbHOIO
MOJIIEI0 ¥ 1TbOMY KOHTEKCTI MOKHA BU3HATH MPUHHATTS B 1215 p. B Anrii Besmkoi
xapTii BospHOCTEH (Magna carta) Ik HacJIiZIOK MPOTUCTOSHHS MOHapXa, OapoHiB i
JIMTIAPIiB, TPABOBUM CTATYC SIKOI SIK JiXKepeJia TMPaB JIIOIUHU OIIHIOETHCS TT0-Pi3HOMY.
Tax, ofiHi HayKOBIII Bi/JHOCATS ii 10 TakuX jpKepest [8, c. 123], a in1i, HaBIIaKky, 3are-
peuyioTh 3a Heto Takuii craryc [9, c. 137].

BBaskaemo O6iJibIiil OOIPYHTOBAHUM Ii/IXijI, BIZIMOBIIHO /10 sIKOTO Besuky xaprito
BOJIBHOCTEN He CJIijl BIIHOCUTHU /10 JIXKepeJi MpaB JIOJAUHU, Xoua B Hill i 3aKpirsieHi
okpemi 3 HuX. [lo-1iepiiie, BoHa peryJioBajia MexKi BTpYYaHHs Iep:KaBU Y KUTTEiS1Ib-
HicTh oKkpemux Joneit [9, c. 137]. [lo-apyre, Heto BU3HAYAIMCS JIUTIIE OKPEMi TIPaBa
rpadis, 6apoHiB Ta IHIMNX BITBHUX JHOJIEN, TOOTO X HASIBHICTH Y 0COOM 3ajIekasa Bijl
HAJIEXKHOCTI JI0 TIEBHOI COIIaJIbHOI TPYTHU, Y 3B’I3Ky 3 UMM HE MOKHA TOBOPUTHU TIPO
iX piBHiCTBH Ta OAHAKOBiCTh. Ilo-Tpere, GiIbLICTD MMPaB, MepepaxoBaHuX y Hill, He €
<TPUPOTHUMU Y, & CaMe BU3HAHHA 1X HAJIEKHOCTI KOYKHIN JIIOMHI TTOKJIAZIEHO B OCHOBY
kouuenii npas moguan. Ozxnak y Benukiil xaprii BosbHOCTEl yiiepiie BigOyJacs
crpoba 3aKpIiMTH MPaBoO Ha JOCTYT 10 TpaBocyaas (maparpad 40) [10, c. 30-31] Ta
3aIPOBAIUTH TIOHATTST «HAJIESKHOI CY/I0BOI mpotieaypuy (taparpad 39), 1o y mogaib-
HIOMY CTQJIM CKJIQIOBUMU €JIeMeHTaMU TIpaBa Ha CIIPaBEAJIMBUIN CYNOBUI PO3IJISL.
PasoMm 3 TiM, yKazaHe IpaBo Majo oOMeskeHy chepy 3aCcTOCYBaHHs, OCKIJIBKH HUM
MOTJIA CKOPUCTATHCS JIUIIE BUIBHI JIIOAM, TOOTO BOHO 3'IBUJIOCS SIK TIPABO-TTPUBLIIEIL.

Besnocepete 3apojskerns ifei mpas Joanau Bifdyaocs B enoxy IIpocsitHu-
nrea B mpaigx I I'poris, b. Crinosu, /I. Jlokka, I11. MonTeckne, T. /skeddepcona,
I. Kanra Ta inmux mucauremis. IOpuandni akth, mo O6yaud MpUIHSTI Ha MOYATKY
mporo nepiogay B Anruii (ITerumist mpo nmpasa 1628 p., Habeas Corpus Act 1679 p.,
Bisb mpo mpaBa 1689 p.), xapakTepusyBaiucs iCTOPUYHUM HACTYITHUIITBOM, TOOTO
MPOJIOBKYBAJIM TPa/INILifo, 3ario4aTkoBany Beskoio xaprieio BosbHOCTER 1215 p. i
BU3HAYAJIM [IPaBa-IpuBiiel. Y moJanblinx akrax Bxe OyJa crpoba 6e31ocepesnboro
MO3WTYBAHHSI TIPAB JIOJANHU SIK TAKWX, IO HAJEXaTh yciM 6e3 BUHATKY Jofsim. Tak,
y exkmnaparii npas Bipmkusii 1776 p. y cr. 1 BkagyBasocs, o BCi JIOIA 32 TTPUPO-
JIOI0 CBOEIO PIBHOIO MipOIO BiJIbHI Ta He3aJlesKHi 1 KOPUCTYIOThCA BiJl BIKY ITpaBaMU:
[IPaBOM KOPHUCTYBaTHCs GjaraMy ;KUTTS Ta CBOOOAM, paBoM HabyBaTH MaiiHO Ta
BOJIOJIITH HUM 1 MPaBOM MHIyKaTH Ta jgocsratu macts. L[sg izest Oyia moksajaeHa B
ocHoBy /[lexmapartii HezamexxHOoCTi Criomydenux mrariB Amepuku 1776 p., Konctu-
tynii CITA 1787 p. ta Bing npo npasa 1791 p. ¥V dpaniysskiit Jlexnapariiii nmpas
Jonuan 1 rpoMaggHamMu 1789 p. Taki mpasa BiKe TIPOTOJIONTYBAINUCS SIK PUPOJIHI,
HeBIIYYy>KyBaHi, HeBI/IIJIbHI 1 CBAIIEHHI MTpaBa, BU3HABAJIOCH, IO «JIOIU HAPOJKY-
IOTBCS BUIBHUMM i PIBHUMU Y TIpaBax», a TAKOXK Y 1. 2 3aKPIIIIOBAIOCS, 1[0 METOIO
BCSIKOTO TOJIITUYHOTO COI03Y € 30epesKeHHsI TIPUPOIHIX 1 HEBi' €MHUX TIPAB JIFOAUHH,
T0OTO OYB BCTAaHOBJIEHNTT 0OOB’SI30K JIepsKaBH 00 iX HemopyirHocTi. Came 11i mpaBa
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y TOJAJIBIIIOMY CTaJI BU3HAYATHCS SIK OCHOBHI, TOOTO (pyHIaMeHTa bHi. Buxoasaun
3 HaBeJICHOTO, HA Halll MOTJIs/l, MOXKHA CTBEP/XKYBAaTH, 110 KOHIIEIIIisl TpaB JIOANHU
cchopmyBanacs Hanpukinii XVIII cr. i moyana BU3HauaTH HANPSIMU PO3BUTKY Ta
OHOBJIEHHS HAI[IOHAJIBHUX ITPABONOPS/IKIB, B SKUX HA PiBHI BHYTPINTHBOIEPIKAB-
HUX HOPMATUBHUX aKTiB CTAJM TIPOTOJIONTYBATHCS ¢BOOO/A BCIiX JIOJIEN Ta PiBHICTH
iX mpaB, a TaKOK BU3HA4YaBCS Tepesik ocHOBHUX mpaB. Came 1€l MOMEHT MOXKHA
BU3HAUUTH MOYATKOBUM Y (byHIaMeHTasi3allii mpaB JIOAUHUA, OCKIIbKA (HeHOMEH
(byrmameHTaTPHUX TIPaB JIOAWHU OTPUMAaB BU3HAHHS 1 B /IeIKUX KpaiHaxX HaBITh
3aKOHO/IaBYE 3aKpilyieHHs. TakuM YMHOM, KOHIIETITyaJli3allisi MpaB JIOAMHHA € TIePITIM
eTarnoMm ix yHaaMeHTai3allii.

Cunin 3a3HaYNTH, 110 cepe/l 1paB, SKi HajlexKaau /10 OCHOBHUX, MOJKHA BiJHAlTH
1 Ti, SIKi € CKJIQJIOBUMU TTPaBa Ha CIIPaBEJIMBUI Cy/IOBUI PO3TJIsA]] (TIPaBO HA IOCTYII
JIO TIPABOCY/I/Is1, 3aKOHHUHN CY/I0OBUM PO3TJIsAs (MIPOIeaypa, BU3HAUEHA 3aKOHOM ), PO3-
TJIS]T CTIPABU 3 IOTPUMAHHSIM BUMOT HaJIeXXHOI cy/10Boi potienypn) |10, c. 31-32; 11,
c. 32—-33]. TakuM 4YuHOM, KOHIENITyai3a1lisl TIPaB JIOAUHNA CIIPUYUHUIIA TEPEOCMUC-
JIEHHSI TIPUPO/IM 1IpaBa Ha CIIPaBe/VIMBUIl Cy/OBUI PO3IJISA, sSKe 3 IIpaBa-IpUBijel
1epeTBOPUIIOCS Ha IIPUPOJIHE, HeBiAUYy>KyBaHe, HEeBi//IlJIbHE Ta CBAIIlEHHE IIPABO, sIKe
HaJIeKUTh KOKHIN JiofnHi, a0o, iHmmMu caoBamu, (hyHIaMeHTaIbHe IIPaBo, PO3IIHU-
PEHHS KiJIbKOCTI OTO CKIAJ0BUX.

[Tomanpmii po3BUTOK KOHIIETIIii MpaB JIOAWHNA MaB HACJHIIKOM TOYaTOK iX
3aKpirJieHHs] Ha KOHCTUTYIIIHHOMY PiBHi, TOOTO KOHCTUTYITIOHAJI3AIIIO, SIKA € JAPYTHM
eranoM ¢ynmaamenTamizaitii. Tak, ynepire y @paniysbkiit Koneruryiii 1791 p. 6yi1o
BU3HAYEHO MPUPO/IHI 1 TPOMAJITHCHKI TIpaBa JIOIUHY, K1 Helo He Jinlile TTPOToJIoNTy-
BaJINCS, ajie il TapaHTyBaJIKCst, TOOTO BOHU BU3HABAINCS BXKe (DyHIaMEHTAIbHUMU
Ha KOHCTUTYIIITHOMY PiBHI. 3rOf0M MEePEiKU TaKUX MPaB Ta cBOOOJ 3’ ABUINCS 1 B
inmx koHCTUTYIIAX XVIII-XIX c1.: Hinepmanais (1798), Hserii (1809), Icma-
uii (1812), Hopserii (1814), Beabrii (1831), Jlibepii (1847), Hanii (1849), IIpycii
(1850) romo. ITepios ske aKTUBHOTO 3aKPIiIJIEHHS 1IUX TIpaB po3novaBcst y XX CT. i
TpUBa€ 0ci. Y OiIbLIIOCTI KOHCTUTYII ChOTOJAEHHS HasiBHI I/l PO3ALIN, IPUCBSYEH]
mpaBaM i cBoOOLAM JIIOAMHU, SKi KPIM OCHOBHUX IIPaB, MiCTSATb i COIia/ibHi, €KOHO-
MiuHi Ta inmn npaBa. He3askaroun Ha Te, 110 iX KiJTbKICTh Ta KOMOIHAIII € pi3HUMHU,
OCKIJIbKM 3aJI1€5KaTh Bi/l HAIOHAIBHUX OCOOJIMBOCTEH, OJJHAK HE3MIHHUM 3a/INIIACTHCS
IIPUHIIMIT PIBHOCTI BCIX JIIOZIEi Tepeji 3aKOHOM, a TaKOX Te, 10 JlepsKaBu He JInIe
BU3HAIOTH (hyHAAMEHTAIbHI TpaBa i CBOOO/M, ajie i TapaHTyIOTh iX, CTBOPIOIOYHU B
0co0i cyOBUX OpraHiB MeXaHi3MH 3aXUCTy. [HITUMM CJI0BaMH, BHACJIIZIOK KOHCTHU-
TyIioHasi3anii (hyHaaMeHTaabHI paBa Oy oMiniiiHO BU3HAHI Ha BHYTPIIIHBOAED-
’KaBHOMY KOHCTHUTYIITHOMY DiBHI 3 TapaHTYBaHHSIM iM cTaTycy 00'€KTiB CyZ0BOTO
3aXMCTY, a came MPaBO Ha CIPABEVINBUI CY/IOBUM PO3TJISI]I, HE3AJIEKHO BiJl Pi3HOTO
fioro opMyJIIOBaHHST MIPSIMO UM TIOGIYHO CTAJIO TIO3UIIOHYBATUCS SIK KOHCTUTYIIiIHE
MpaBo KOKHOI Jitojiuan. [Ipu oMy riepestiik 1oTo CKJIAJIOBUX TTPOJIOBKYBAB PO3IIIN-
posarucs [10, c. 39; 11, ¢. 33-36].

[TapasiesnbHO 3 KOHCTUTYAI3AITEIO TTPaB JioUHK 3 TToyaTKy XIX cT. posnovanacs
ix MiXKHapoJHa THCTUTYaATI3allisd, SKa CTAaHOBUTH TPETill eTamn (hyHIaMeHTasi3allii,
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TOOTO IIpaBa JIIOAMHK CTaJU 3aKPIiIUIOBATUCS Y JABOCTOPOHHIX Ta GaraToCTOPOHHIX
MikHapoaHuX akTax. Ha mowartky iif OyB mputaMaHHUI (pparMeHTAapHUN XapakKTep,
OCKiJIbKM KiJIBKiCTh KpaiH, siki Oyju B Hill 3a/isiHi, a TaAKOK IMEPeJiKu MpaBs, sKi
TaKUM YUHOM BU3HaBasucs, Oyau oOMexeni. ITicyist 3aKiHYeHHsT PyTOi CBITOBOI
BiitHM ii Macrrabu 36impimmncs. Tak, y npuiiasTiit lenepansHoio Acambireeio OOH
10.12.1948 p. 3aranpHiii gexmapanii nmpas mogunan (gamxi — 3/AI1JT) 6yna 3pobieHa
cripoba Ha MiKHAPOAHOMY PiBHI OKPECIMTH MEePesik OCHOBHUX MpaB i ¢BOGOJ, a
TaKOK BU3HAYUTH JIETAIbHI BUITAJIKU X OOMEKEeHHsI. Y TOAaIbIIOMY BOHU 3HANIILIN
cBOE BizoGpaskeHHst y MikKHapOZAHOMY MaKTi IIPO TPOMAISHCHKI Ta MOJITHYHI TIpaBa
Ta MixKHapogHOMY TaKTi TTPO €KOHOMIYHI, COTliaJIbHI Ta KYJIBTYPHI TIPaBa, 10 3aTBEP-
mokeni 16 tpyanst 1966 p. pesosontieto Tenepasnbhoi Acam6iei OOH.

HesBaxkaioun na Te, o 3/IILJT Oymna yxBasena y opmi pesodoltii, To6TO Maia
PEKOMEHIAIITHII XapaKTep, caMe 3 11 TPUHHATTSIM OB SI3yEThCS MOYATOK TIJIaHe-
TApHOTO BU3HAHHS MIPaB JIOAMHU yciMa Jep:kaBamu i Hapogamu [12, c. 57] i hopmy-
BaHHSI yHiBepCAJIbHUX ITPaB JIOAMHU. Pa3oM 3 THM B Haylli cama 110 coOi MOKJIMBICTh
«yHiBepcasizallii», ToOTO BU3HAHHS 3araJlbHOOOOB IBKOBOTO XapaKTepy IPpaB JIOANHN
i iX 06OB’IBKOBICTD JIJIsT BCIX KPaiH CBITY, OIIHIOETHCS 1MO-pisHoMy [13]. BisbrmicTs
HAYKOBIIIB CXBAJIIOIOTH aHy TEHJIEHIIITO i, BIZITOBIIHO, TIOTO/KYIOTHCS 3 i1 HASBHICTIO
[14, c. 9-13]. Oxnauve Bigmomi # inmm noragau. Taxk, I. JI. YecTHOB Bu3Hae yHiBep-
CaJILHICTD ITPaB JIOAWHY JIKIIe sIK abCTPAKTHY ifIefo, sIKa Ma€ HAllOBHIOBATUCS PISHUM
KOHKPETHMM 3MiCTOM Y KOHTEKCTi okpemoi 1usimisarii [15, c. 82]. JI. I. 3axapoBa
MepeKoHaHa, Mo YHIBEepCAJbHOIO B PO3YMIHHI TIpaB JIFOIWHK € JIUIe HeoOXiIHICTh
MiK/IepsKaBHOTO CIIBPOOITHUIITBA B 11iii cdepi, OCKIIBKM MiAXOAM TIPeACTaBHUKIB
LUBLIIBAIMHUX TPYII 10 IMUTAHHA IPaB JIOAMHKU 6arato B YOMY PI3HATHCS, He3Ba-
KAl Ha TONIMPEHHs JTi0epasbHUX el y cdepi eKOHOMIKH, 1[0 acOI[IOITHCS 3
3axomom [16, c. 251].

Ha nam norssan, mpasa soaman, 3akpinseni B 3/[11JI, xificHo € yHiBepcasbHUMY,
110, OJTHAK, He 03HaJae€, a9k caynrHo Bka3ye C. . Makcumos, ix «yHiopMOBaHOCTI,
oxnoBapianTHoCTi» [13, . 141]. Ix yniBepcambhicTh Bimo6paXkkaeTbesa B TOMY, 11O,
no-riepiie, 3/[T1JI po3pobiisiiacst pecTaBHUKAMU PISHUX KPaiH, Y TOMY YHCIT U THX,
SKI He HaJIeXKaTh /10 TaK 3BaHOI «3aXi/[HO1 IUBLIi3allily i, He JUBIAYNUCH HA KYJIbTYP-
HUIl peJIATUBI3M, HUMU BciMa OyJia HiATBep/yKeHa IIHHICTh KOKHOI OKPEMOI JIIO[UHI,
HASBHICTh y Hel TJIHOCTI ¥ BOJOJIIHHS Bijl HAPOKEHHS TIEBHUMU MOXKJUBOCTSIMH,
HOTPIOHUMM JIJIST JKUTTSI Ta camopeastizailii abo, iHIUMEU cjoBaMu, (yHIaMEHTAIb-
HVIMU TIPaBaMM, 110 MAOTh TPAHCIIEHACHTAIBHUI 1 6e3yMoBHMIT XapakTep. ITo-apyre,
repesiik Ha3B 1paB (KaTajoT) € JI0CTAaTHbO KOHKPETHUM, MOXHA CKa3aTh, aKcioMa-
TUYHUM. BogHOYac 3MicT OKpeMUX 3 HUX Y OIJIBIIOCTI BUMAAKIB (hOPMYJIIOETHCS
abCTPaKTHO, 10 JIa€ MOJKJIMBICTh BPaxXOBYBaTH HAI[lOHAJIbHI OCOOJIMBOCTI MPH IX
KOHKpeTu3aitii ta jeranizaiii. [lo-Tperte, Ha HafHAIIIOHATTLHOMY PIiBHI ITi/ITBEPIKEHO
OJIHAKOBE PO3YMIHHS 0O0B’SI3KY KOKHOI KPaiHK CTOSTH HACTOPOXKI IIPaB JIFOAMHU, IO
nepeabayae, 3 0HOTO OOKY, HEBTPYUYaHHS B TIPOIEC iX peasiisallii, CTBOPEHHS YMOB,
HeOOXIIHUX I IX 3[iIICHEeHHs, a 3 IHIIOrO — 3alpPoBa/KeHHs e(PEeKTUBHOIO MeXa-
Hi3My IXHBOTO 3axucTy. [lo-yeTBepTe, 3a MpaBaMu JIOANHU BU3HAHO CTATyC 00'€KTIB
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CY/IOBOI'O 3aXMCTY Ha HalliOHAJbHOMY PiBHI 3 HOKJIAJAECHHAM Ha Jep:KaBu 000B’I3KIB
cTBOPUTHU edeKTUBHI Mexanizmu 3ajyisd 1boro (ct. 8 3/I11J1). Ilo-’gre, mporo-
JIoTIleHa HeOOXIHICTD MiXK/IEP/KaBHOTO CIIIBPOOITHUIITBA HA MIJISIXY PO3POOJIEHHS
Ta BUPIMIEHHS CIJIBHUX TPOOJIEM, TTOB'sI3aHUX sIK 3 BU3HAHHSIM IPaB JIIOAWHU Ha
HaIliOHAJILHOMY PiBHI, Tak i 3a6e3MedeHHsIM iX 3aXucTy. BUxoas4u 3 1[b0ro, MosKHa
norojutucs, 1o micas npuaaTTa 3/11J1 dynnamenTanbri ta gesdki iHIT mpasa
OTPUMAaJIM TPaHCHAI[lOHAJbHE BU3HAHHS 1 MiATBEPAKEHHS, CTANNU «Mi>KHAPOJHUMU
CTaHAAPTaMU TIPaB JIOAWHH, SIKUX MAIOTh JOTPUMYBATHCS BCi KpaiHum cBiTy» [17,
c. 20-22]. Cepen 1iepesiiky TakKUX «CTaHAAPTIB» MOXKHA BiJIHAUTHU 11 OKPeMi CKJIJI0B1
npaBa Ha crpaBeauBuil cygosuit posraan [10, c. 33-34].

Cnig norogutucs 3 tum, mo npuiaATTa 3/II1JI 3anouarkyBano dopmyBanHs
HOBOI, TaKk OV MOBUTH, <IIPaBOJIIOJIMHHOT» raiysi MiskHapogHoro mpasa [12, ¢. 53],
CTIPUSIIO TIOAAJBININ MoAn(iKallii KOHIENIil mpaB JIOJAWHN, OCKIJTbKU OCTaHHI He
JIMIIE OTPUMAaJIN BUSHAHHS Ha HaJHAI[lOHATLHOMY PiBHI, ajie i, IK 3a3Hadanocs, Oy/Im
3BeJIeH1 /10 PaHTy MiXKHAPOJHUX cTaHAapTiB. OHAK i TPOTOJIONIEHHS HE CTBOPUIIO
JUist hyHIaMeHTaIbHUX 1TpaB 6e3yMOBHUI piBeHb 3abe3nederocti. Tak, y mpeamOy.ii
Tenepanbia Acam6iiess OOH nporosocuima 3/II1JT sik 3aBaaHHs, 10 BAKOHAHHST SIKOTO
HOBMHHI IIPAarHyTH BCi HApOM i BCi AepsKkaBy, TOOTO ii HOPMU BUCTYIIAIOTH 11€a/I0M,
70 AKOTO 3akanKaioThed Aep:kau-wienn OOH, pazom 3 TuM, 3a CBO€IO TPUPO-
JI0I0 BOHU He € iMIepaTHBaMU, 10 TOKJIAJAI0Th TO3UTHBHI 0008’ s13ku. [Ipu 11bomy,
OCKIJIBKU KOJTHOTO MeXaHi3My KOHTPOJIO 3a Ge3rocepeiHiM IOTPUMAaHHIM HOPM
31T He nepeabavanocs, Ha IPAKTHIIL 1€ CTBOPIOBAIO MOKJIMBICTh «O€3KapHOr0» iX
HeBUKOHaHHS. KpiM TOTO, IKIIO HAa HAIlIOHAJIBHOMY PiBHI TIPaBa, 3aKPIIlJIeHI B I[bOMY
Mi’KHAPOHOMY aKTi, He BU3HABAJIKCS il HE JOTPUMYBAIUC, Y 0coOM He OyJI0 HisKOI
MOKJIMBOCTI 1X 3aXMCTUTH, Y TOMY 4YHCJI, Oe3mocepeHbo nocumaounch Ha 3/TLT.
Komna miknaposia ycranosa He Masia MOBHOBasKeHb 3000B’13aTH Bi/IIOBIIHY Kpaity
HIAHYyBaTH IIpaBa JIOJAWHHU.

¥ nopanpiiomy iHcTUTyasTi3allis IpaB JIOMHUI TIPOIOBKUJIACS HA PETiOHATbHOMY
piBHI, TOOTO MaJia Miclie perioHaJbHa iHCTUTYaJIi3allisl, IKa CTAHOBUTh YeTBEPTUH i
ocraHHiil eran ¢yHzamenTaisarii. Tak, nocrynoso 6yau npuithari EKILI (1950),
AmepukaHchbKa KOHBeHIIis po npaBa Jiogunn (1969), Ieramenka /lexmapartist mpaB
monnau (1981), Adpurancbka xapTis npas aoauan i HaposiB (1981), Kaipcbka
nexsapaitisg po npasa awoauHn B icaami (1990), Konsennis CH/I npo mpasa i
ocHOBHI cBoboan yoauau (1995), Apabcebka XapTist IpaB JIOAMHM i HAPOLY B apab-
cbromy cBiTi (2008) Ta iHmm, B sikux BigOyBasacst MOTIuOIeHa IHTEPIIPETAIist YHi-
BepCcaJIbHUX TPaB JIOAUHU BUXOSYH 3 HAI[IOHAJBHUX TPAAUINT KpaiH BiAMOBITHOTO
perioHy Ta KyJBTYPHUX OCOOIMBOCTEN, X0Ua TEPENTiK caMiX (hyHIaMeHTATbHIX TIPaB
3aJTUIITUBCS Mali’ke HE3MIHHUM.

Ocob6iBe 3HAYEHHSI B KOHTEKCTI gaHoro mocuimxkerds mae €KIIJI Ta npo-
TOKOJIM /IO Hei, 110 CTAaHOBJATH PEriOHAJIbHY KOHBEHIIIHY CHCTEMY 3aXHCTYy IpaB
momuun. [lo-nepme, €EKILJI 3akpinuoe pyHmamMenTasbHi MpaBa, PO3KPUBAIOYHN X
3MICT 3 BpaxyBaHHs KyJIGTYPHOTO PEJISITUBI3MY €BPOIECHKOrO periony. BHaciziok
1IBOTO TIOJIOKEHHS JJAHOTO MIKHAPO/IHOTO aKTa CTAHOBJSTH OCHOBY €BPOIEHCHKUX
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CTaHAPTIB MPaB JIOAUHHU, TOOTO 3a(iKCOBAaHUX B IOPUANYHUX aKTaX Ta JOKYMEHTaX
€BPONEHCHKUX MIKHAPOHUX OpraHisariiii MpUHIIUINB il HOPM CTOCOBHO MpaB i cBOOO.
JIIOJIUHY, TIPU3HAUYEHUX CJIYTYBATU OPIEHTUPAMU JIJIST BiJIIIOBIZIHOT BHYTPINTHbOIEP-
’KaBHOI topuanunoi npaktuku [18, c. 114]. [Mo-apyre, nva Biaminy 3/11JI, €KIIJI
He JIMIIle OKPECJIOE TIEPETK TIPpaB, aje i 3/iHCHIOE, SIK 3a3Ha4eHO B TpeamMOyJIi, X
«KOJIEKTHBHE TapaHTyBaHHs», 110 nepeabadae creopentst €CILJI, 10 moBHOBaKEHb
SIKOTO BiIHECEHO 3/iHICHEHHS KOHTPOJIIO 32 IOTPUMAHHSAM BUKOHAHHS JOTOBIPHUME
CTOPOHAMU CBOIX 3000B’s13aHb, Y Pasi iX MOPYyLIEHHS IPUMYIIYBaHHS 3a JOIOMOTIOIO
pi3HUX 3ac0O0iB [0 MOHOBJIEHHS IIPaB JIOAWHN Ha PiBHI okpeMoi maep:kasiu. [To-Tpere,
E€KIILJI rapanTye MOKIUBICTH 3BEPHEHHS 3 1H/IMBIyaJbHOIO CKaproio ocid, Heypsi-
JOBUX opranizaitiii abo rpymn oci6 go €CIIJI micist Toro, sk Oyjan BudeplaHi Bci
HAIiOHAIBbHI 3aCOOM 3aXUCTy MOPYIIEHOTO MpaBa. [Ipu 1bOMY OCTaTOYHI PillleHHS
€CILJI 060B’I3K0OBi 10 BUKOHAHHS JOTOBIPHIMHU CTOPOHAMMU, TOOTO TIpaBa JIOAUHI
BU3HAIOTHCS He Jiniie 00’'€KTOM CyZ0BOIO 3aXKCTy Ha HAI[lOHAJIBHOMY piBHi, ane ii
BHACJIIZIOK TIPUHIIAITY CYOCHUIIapHOCTI — 06’€KTOM 3aXHMCTy B MIKHAPOIHIN Cy/MOBiil
YCTAHOBI, SIKIIO HAI[IOHAJIBHI CY/I0BI TIPOIEYPU He 3MOTJIN 3a0€31eYnTH BiATIOBIAHUIT
npaBoBuil 3axuct. [Ipu nboMy 0co0a, sika 3BEPTAETHCS 10 IBOTO CYILY, MA€ MOSKJIH-
BicTh GesmnocepeHbo mocumarucs sik #Ha Hopmu €KILJL, 3a yMOBH BiZICYTHOCTI B HaIli-
OHAJIbHOMY 3aKOHOJIABCTBI BU3HAHHS BiJIITOBIIHOTO (DYHIAMEHTATLHOTO TIPaBa, Tak
i mpaktuky €CILJI B o6rpyHTyBanHs HasiBHOCTI mopyiierns ii mpas. [lo-uerBepre,
npu posrasai inauBigyanbHux ckapr €CIIJI Mae MOXKIMBICTD 3/IHCHIOBATH 1HTEP-
IpeTarifo Ta TayMadeHHst abecTpakTHux moJoxkenb EKILJT y ¢BiT/Ii akTyaabHUX YMOB
CBhOTOJIEHHS, SIKi € 3araJibHOO00B I3BKOBIUMM JIJIsT KpaiH, 1o ii parndikyBaiu, il MaloTh
3aCTOCOBYBATHCS HAI[IOHAJBHUMU CyaMU TIijl 9ac PO3IJISAY CIpaB, 3a0e3mneuyioun
<KMBUN XapakTep» €BPOINEHCbKUX CTAHAAPTIB U BIJIMOBIHICTD 1X BUMOTaM 4Yacy.
[To-r’are, 3 2004 p. €CILJI nouas yxBaaioBaTU TaK 3BaHi «IJIOTHI pillleHHA», SAKi
CTOCYIOTHCST HEBUPIIIIEHOI CTPYKTYPHOI a00 CHCTEMHOI MOMUJIKY JIePsKaBU-YIaCHHIII
€KIIJI i gaxi cioHyKalOTh Ty UM THOIY KPaiHy /10 TPUUHATTS BiIMOBIIHUX 3aX0/IiB
3araJibHOro xapakrepy 11100 ix nojoJsanss. [lo-nocre, He3Bakaluu Ha Te, 1110 aHi
B HopMmax EKILJI, ani B pimennax €CIIJI na nep:kaBu-ydyacHuUIli He TTOKIANAETHCS
000B’5130K 110710 inkopuopaiii €KIIJI y HamioHaabHMii IIPABOIOPALOK, ajle Iic/s ii
patudikailii Maiike B KOJKHIN KpaiHi po3movyaBcs MPoliec aflanTallii HallioHaJIbHOTO
3aKOHO/IAaBCTBA /10 €BPOIEHCHKUX CTAHAAPTIB IIPAB JIIOAMHU.

Ortske, came TicJsig perioHabHOI IHCTUTYATI3aIli1l (MOBa Hijie PO €BPOIENChKU
perion) dbyHAaMeHTaIbHI TTpaBa JIOJAWHA OTPUMAIN BU3HAHHS Ta HOPMAaTHUBHE
3aKpIlJICHHS He JIMIIe HA KOHCTUTYIIIHHOMY PiBHi sIKOiCh OKpeMOl KpaiHu, ajie il Ha
HaJiHAI[ioOHAIbHOMY piBHI. HaBesieHe CipuamHUIIO MOKJIQJICHHST Ha IePsKaBU-YYaCHUIT
EKIIJI mosutuBHOTO 000B’SI3KY 3a0€31euyBaTh TOTPUMAHHS €BPOIIEHCHKUX CTaHIAP-
TiB IIPaB JIIOJIMHN, HEBUKOHAHHS Y HEHaJIe)KHe BUKOHAHHS SIKOTO JIa€ MOKJIUBICTD
3aXWINATH iX 1 Ha HaJHAIlIOHAJIBHOMY PiBHI niigxoM 3BepHerHs g0 €CILJI, akuii 3a
pesyJbraTaMyu PO3TJINy iHAMBIAYAJIbHUX CKApr MOXe He JIUIIe MiTBePAUTH (hakT
nopyiieHHs (hyHIaMeHTaTbHIX TIPaB, ajie i MPUTATHYTH KPAiHy-TIOPYIITHUITIO 10 Maii-
HOBOI BiITIOBIZIAJIbHOCTI, CTATYIOUN Ha KOPUCTD 3asIBHUKA CITPABEJTUBY caTHCHAKIIIIO,
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a TaKoK 3000B’43YyI04M YCYHYTH iCHYIOYI Ha HaliOHAJIbHOMY PiBHI HOMMUJIKH, IO
MPU3BOIATD JI0 1TbOTO. TaKMM YMHOM, OCHOBOTIOJIOXKHI TIpaBa JIOUHU 3 TIPUIHATTSIM
EKILJT orpumay HallBUIIMIA piBeHb 3a06€311€UeHOCTI i 3aXUIIEHOCTI.

Ynacmimok ¢pyHmaMenTami3aii mpas JIOAWHA TPABO HA CIIPaBeJIUBUI CyMTOBUI
poarisiz, 3akpiruiere y cr. 6 EKILJI, HabyJo cTaTycy €BpOIeiicbKOro CTaHIapTy MpaB
JIEOJIMHU, 0O0B’I3KOBOTO JIJIsT IOTPUMAHHST BCiMa JiepskaBaMu-ujieHaMu. TIpu nbomy
1I0Tr0 3MICT CTAaHOBUTD JIMHAMIYHY CUCTEMY IMPOIECyaTbHUX TrapaHTil, MepesiK SKUX
CKJIAJIAEThCS 3 TUX, 10 GE3M0CEPENHbO 3a3HAYEH]I B CTATTI, i THX, 10 (POPMYJIIOIOTHCS
B npaktuili €CILJI mpu Trymavenni Hopm KonBeniii. Sk mpukiam, mocTymoBo 10
HaJIeXKHOI (CITPaBe/IMBOI) CyA0BOI MPOIEAYPH, MyOTIYHOTO PO3IJISILY, PO3YMHOTO
CTPOKY, PO3TJISIY CIIPaBU HE3aJIEKHUM Ta HEYTIEePe/UKeHUM CY/IOM, J0/IaJIUCs BUMOTH
[0/10 HEOOTSZKEHOTO IOPUAUYHUMHU Ta €KOHOMIYHUMH MEPENIKOAAMH TOCTYIY /10
CYZIOBOi ycTaHOBH (JOCTYII 10 MPABOCY//IsI) Ta BUKOHAHHS CYAOBHX pillleHb Oe3
atpuMok [19, c. 181]. Kpim toro, €CILJI y cBoix pimenHgax copmyBaB MO31-
1[i10, BIATIOBITHO /10 SIKOI IIPUHIIMII BEPXOBEHCTBA I1paBa 3HAXOAUTb, Y TOMY YMCJI,
Bupakenud y ct. 6 €KILJI, mosoxenns Kol rapanTyioTh, 30KpeMa, MpaBo Ha CIipa-
BE/IJINBUI CY/IOBUII PO3TJIS i TPYHTOBHO BUKJIAAAIOTh BJIACTUBI 1[bOMY TOHSTTIO
icrorni rapanTii [20], TO6TO HOTPUMaHHS HaBEAEHOTO IIPaBa € OJHIEI0 3 BUMOT I[bOTO
MIPUHITATLY.

Bucnoexu. Ha mijcraBi BUKJIaeHOTO, i/ (hyHIAMEHTATI3AIIEI0 TPaB JIOANHU
CJTiJL PO3YMITH €BOJIIOIIIIO MPAB JIFOMHU, BHACIIOK SIKOI Bift0YI0CS BUSHAHHS MOJK-
JIMBOCTEN, MO HaJeKaTh KOXKHIN JIIOJMHI BiJl HAPOJ/KEHHS, IK (DyH/IaMEHTAaJIbHUX
MpaB 3 MIXKHAPOJHUM TapaHTYBaHHAM 1X 3/[iliICHEHHS Ta Cy/lOBOTO 3axucTy. BoHa
BifIOyBasIacst OCTYTOBO, Y YOTUPHU €TANN: KOHIETYaJTi3allist TpaB JIIOIMHM; IX KOH-
CTUTYIIOHAJI3allisl Ha HAIlIOHAJbHOMY PiBHI; MiXKHAPO/IHA Ta PeTiOHAJbHA IHCTUTY-
IioHaJIi3allii, i MpuU3Besia He JIUIIe /10 TMiATBEP/KEHHS TIHHOCTI (hyHIaMeHTaTbHIX
1paB Ha HAJ[HAI[IOHAJIBHOMY PiBHI 1 yHIBEpCAJIbHOTO PO3YMiHHS IXHBOTO 3MICTY, ajie
11 CTBOPEHHS JIIEBUX Mi>KHAPOIHUX MEXaHi3MiB, 32 JIOTIOMOTOIO SKUX 111 TIpaBa MOXKYTh
3aXUIIATHCA He JIMIIe Ha PIBHI OKpeMol KpaiHu, ajle i Ha HaJHAIllOHAJIbHOMY PiBHI y
pasi yXusieHHs sIKOi-HeOy/Ib Iep:KaBU Bijl BUKOHAHHS B3SITUX Ha cebe MisKHAPOIHUX
3000B’s13aHb. YHACJII0K (DyHIaMeHTaIi3aIlil IpaB JIOIMHN PABO HA CIPaBEINBUIL
CY/IOBUI PO3TJISII MMOCTYIIOBO 3 MpaBa-TpuBiJel, sike nepeadadano Juiie JOCTYI 0
MIPaBOCY/IA Ta PO3TJISA CIIPAaBU 3 JOTPUMAHHSIM BUMOT HaJIe;KHOI Cy/IOBOI TpoIie-
NypH, TiepeTBopuyiocs y hyHIaMeHTaTbHe MPaBo, SKe CTAaHOBUTH YHiBEepPCATbHUI
CTaHAapT MPaB JIOJAUHU, MICTUTh JUHAMIYHY CUCTEMY IPOlleCyaTbHUX rapaHTiil i €
CKJIaJIOBMM €JIEMEHTOM IIPUHITMITY BEPXOBEHCTBA MpaBa, TOOTO (hyHIaMeHTaIi3allist
[IpaB JIOJAMHU € METOJNOJOTIYHUM KOHIEIITOM IIpaBa Ha CIPABEJAJIUBUN CYIOBUI
PO3TJISAL.
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The influence of the fundamentalization of human rights on the development of the right to
a fair trial

This article requires to come out from the phenomenon of fundamentalization of human rights in
the process of definition the nature of the right to a fair trial. The author understands it like human
rights evolution which led to human birth facilities acknowledgement as the fundamental rights with
international guarantees of their implementation and legal defense. The fundamentalization of human
rights evolved gradually in four stages: human rights conceptualization, human rights constitutionalization
on the national level, international and regional institutionalization which led not only to fundamental
rights value confirmation on the supranational level and their substance universal understanding as well
as to the creation of the efficient international mechanism which permits to protect these rights on the
governmental level as well as on supranational level in case of some government deviation to implement
the committed international liabilities. It is substantiated in this work that as the consequence of fun-
damentalization of human rights the right to a fair trial was transformed from the right-privilege which
contained the justice access and court trial with proper judicial procedure compliance, to the fundamental
right which is universal human right standard that includes the dynamic system of procedural guarantee
and is recognized as the element of law supremacy principle. Hence the author concludes that the funda-
mentalization of human rights is the methodological concept of the right to a fair trial.

Keywords: fundamentalization of human rights; the right to a fair trial; human rights evolution;
fundamental rights; human rights universalization; human rights standards.
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EUROPEANISATION OF PRIVATE LAW IN UKRAINE.
COMPARISONS IN THE FIELD OF LAW OF OBLIGATIONS

The fate of the EU-Ukraine Association Agreement — although finally signed between March and
June 2014 — shows in a nutshell the nature of the more than 20 years of approximation between the
European Union and Ukraine: A series of ambitious leaps towards the west, but few of them strong
enough to not to be pulled back by the lack of respective legal implementation, legal reforms and — last
not least — the lack of will. Much has been written about the weal and woe of Ukraine’s Europeanization,
and literature will even increase after the ongoing escalations of this year will hopefully have ended soon.
Still, less has been written about what has been achieved already in terms of legal harmonization, espe-
cially in a field much less touched by politics, as it is the law of obligations — in spite of an obvious need
for both academics and practitioners. This article therefore provides a comparison of the Ukrainian law
of obligations with European harmonization initiatives — here represented by the Draft Common Frame
of Reference (DCFR) — and aims at pointing out these fields of law, where further approximation could
be obtained.

Keywords: europeanisation; private law; harmonization; law of obligations.

Xogppman Tomac, noxrop dunocopun (PhD), nouent, kona npasa TaaIHHICKOTO TEXHOJIO-
IMYECKOT0 YHUBEPCUTETA, DCTOHNS, T. TAJTHHH.
e-mail: thomas.hoffmann@ttu.ee

EBponeusanus yactHoro npasa B Ykpaune. CpaBHHUTENbHBIA aHaqM3 B 00JacTH 00s3aTeb-
CTBEHHOTO IpaBa

Cyovba Coznawenus 06 accouuavuu mexcoy Eeponetickum Corosom u Yepaunoti, noonucamnnozo 6
mapme-uione 2014 2., demoncmpupyem xapaxmep 6oree uem 20-remmnezo npovecca couxcernus EC u
Yipaunoi: cepusi ambuuosnvix npwviickos na 3anad, HeMHozue U3 KOmopvix Gvliu 00CMAMOUHO CULLHbL,
UMoBvL 8 NOIHOL MEPE COOMBEMCMBOBAMb IOPUOUUECKOL PEATUIAUUL NPABOBHIX PEPOPM, U, UMO He MeHee
BANCHO, — OMCYMCMEUe NOJUMUUECKOT 60U, MH020 ObLIO HANUCANO O NIIOCAX U MUHYCAX e6PONeU3A-
yuu Ypaumnvl, u maxue nyoauxayuu 6yoym noseisimvcs 6ce uaue nocie mozo, Kax npoooiicarouyasics
HbIHE CKANAYUsL HAKOHeY, 3aKoHuumcsi. Ho HeMHO020 HANUcano o mom, umo yxre 0OCMuzHymo ¢ mouku
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3penust 10PUOUECKOl 2aPMOHU3AUUL, 0COOEHHO 8 00aAcmiL, 20pA300 MeHee 3ampPOHYmMOotl NOAUMUKOL, —
chepe obsizamenvcmeenozo npasa. Iosmomy 6 dannoii cmamve nNPoGOOUMCs CPABHEHUE YKPAUHCKOZO
saxonodamenvcmea 06 00543aMeNbCMBAX ¢ eBPONEUCKUMU UHULUATMUBAMY 2aAPMOHUSAUU: NPEOCTABIEN
npoexm obweti cucmemvt omcuema (DCFR), uenv xomopozo — yxasamv o0iacmu npasa, 20e 603MONCHO
Oamvnetiwee conuicenue.

KioueBbie coBa: eBpOIEH3aIis; YaCTHOE [IPABO; FAPMOHM3AINST; 00sI3aTETLCTBEHHOE MTPABO.

Introduction. Ukraine’s 1996 Constitution declared the State to be “democratic,
social, and law-based”, shaping a framework which since then has been implemented
into practice only to certain degrees, as far as the strict enforcement of the rule of law
is concerned. Still, approximation with the European Union also in the field of law
has since then been an explicit goal of various Ukrainian governments. The envisaged
“Europeanization” in terms of human rights protection, anti-corruption measures
or the establishment of a comprehensive welfare system experienced a considerable
drawback in November 2013, when the partnership and trade agreement! with the EU
was repelled at the Eastern Partnership Summit in Vilnius, setting the approximation
procedure into a state of “hibernation” even before the annexation of the Crimea by
the Russian federation and subsequent military operations in Eastern Ukraine.

Against this background, the goal of this paper is less to analyse the different
steps and procedures of approximation taken within the last decade — as already
provided in detail e.g. by Petrov?® last year —, nor is it to speculate about the future
development of these once successfully initiated measures. This paper simply aims at
analysing and comparing what the contents of substantial Ukrainian private law —
especially its law of obligations — is actually about. The paper focusses here less on
dogmatic reflections — see for this e.g. recently Luts on Law of Contracts® —, but
rather on the text of the positive law itself, in this case the Ukrainian Civil Code
and, partly, the Ukrainian Commercial Code. Following a general systematization
of Ukrainian private law within the framework of other continental European civil
law systems, this task will be performed by the comparative analysis of ten standard
situations between private law and Western European systems. These are here —
since the proposal Common European Sales law has unfortunately been withdrawn
earlier this year® —represented by the Draft Common Frame of Reference (DCFR)?,
which successfully serves as common denominator for various private law unification
proposals not only after it was finally fully published in six volumes (containing
comments and comparative notes) in October 2009. The DCFR was very positively

! See the resumii «A look at the EU-Ukraine Association Agreement», published on 27 April 2015 on
the European Union External Action homepage.

2 Petrov, Roman, (2013), 173—-185.

3 Luts, V. (2012), 97-113.

* For background information see Clive, Eric, on ,European Private Law News*, posted on January 7,
2015.

5 The text of the DCFR is online accessible at http://ec.europa.eu/justice/policies/civil/docs/dcfr
outline edition_en.pdf.

6 For a detailed overview on background and genesis of the DCFR see Antoniolli, Luisa; Fiorentini,
Francesca (2010), 1-27.
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acclaimed not only in Europe! and has — after some years of somewhat vague per-
spectives — now apparently reached a status of general recognition.?

The System of Ukrainian Private Law.

1. Special Features. Although Ukraine is a civil law culture, three aspects of
the Ukrainian private law system challenge the average Western European law
practitioner in a special way.

First of all, the Ukrainian law of obligations is marked by a dual structure®.
Both the Civil Code of Ukraine (CCU, Ilusinbuuii komekc Ykpainm) as well as
the Economic Code of Ukraine (ECU, Tocropapcbkuii komeke Ykpainu) regulate
private law matters. Differentiation would be simple if application of the respective
code followed clear conditions. However, as the ECU does not only refer to busi-
ness entities, but to every kind of legal action in the “field of production (...) and
sale of products” (art. 3 Nr. 1 ECU), principally almost all major every-day legal
transactions can be subject to ECU application. This essential discrepancy does not
only provide Ukrainian legal secondary literature a boasting field of exertion, but
also causes serious difficulties in every-day legal practice, as both codes are not fully
compatible with each other,* and as especially the ECU is marked by a somewhat
backward spirit. In fact, one of the most essential findings within a OECD-assess-
ment undertaken on the Ukrainian legal system in 2004 was that the ECU has a
“decided tendency towards re-establishing a command economy”, for instance by
“its empowerment of the government to dictate the actions of companies and to
deprive companies of various benefits and privileges when they do not comply with
government demands”.” The report’s central advice was thus to abolish the ECU
altogether, as its regulations rather disturb the functioning of the Ukrainian private
law system than supplementing it effectively.®

Another characteristic element of both the CCU and the ECU is their addi-
tive structure. Although there is formally a “general part”, the majority of legal
consequences — as payment of losses, return of money, duty to perform in kind — is
situated in the respective separate provision. Due to this fragmentary specialisation,
a considerable number of cases cannot be solved completely in accord with the
respective stattja.

Finally, the comparably short life expectancy of both CCU and ECU provisions
(more than a dozen amendments in both codifications only within the last twelve
months) provide a lasting challenge to both legal and business practitioners.

! For a non-European evaluation see Emmert, Frank, The Draft Common Frame of Reference
(DCFR) — The Most Interesting Development in Contract Law Since the Code Civil and the BGB
(2012).

2 Even in the Common Law world, see e.g. the recent article by Richardson, Lorna (2014), The DCFR,
Anyone?, in the “Journal of the Law society of Scotland”.

3 Biryukov, Alexander (2010), 53—-78.

* OECD-report “Legal issues with regard to business operations and investment in Ukraine” (2004),
18-25.

5 OECD-report (2004), 8.

5 OECD-report (2004), 9.
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2. Structure. The Ukrainian private law does not contain an abundance of laws.
Of genuine civil law nature are only the following laws!: The Civil Code of Ukraine?
in six books, containing General Provisions (parties and objects to legal relations,
legal transactions, limitation of action), Personal non-property rights of a natural
person, Ownership and other property rights, Intellectual property rights, Obliga-
tions, and Law of succession; a Family Code, an Economical Code® and a Law on
securities and stock exchange.

However, these laws are supported by a vast number of by-laws and supplemen-
tary provisions. As far as public matters are concerned, the density of regulations
by law rises.

3. Methodology. This paper provides a mere general outset on Ukrainian law of
obligations and therefore cannot give detailed advice on the crucial question whether
generally the CCU or the ECU will be applied. As the formal subsidiarity of the
CCU in practice is impeded in many cases, the question of application will have to
be answered for each case basing on the specific circumstances. Anyway, the CCU
will remain the main code used for the comparative solutions.

In general, this approach should be also followed in legal practice. However, if
there is any element pointing towards application of the ECU, the following proce-
dure should be applied:

1. Step: Section on separate types of contract in the ECU —

2. Step:  General provisions on obligation within the ECU —

3. Step:  General provisions of the ECU —

4. Step:  Section on separate types of contract in the CCU —

5. Step:  General provisions on obligation within the CCU —

6. Step:  General provisions of the CCU

The fact that finally approximately 60 % of all cases are solved under the rule of
CCU is due to the fragmentary character of the ECU, whose regulation density is
considerably disproportionate (and in its contents often conflicting with the CCU).
In this analysis, all articles without mentioned provenience are those of the CCU.

The Law of Obligations.

1. Basic characteristics. The law of obligations regulates debtor-creditor rela-
tionships. The term “obligation” is defined in Art. 509, being a legal relation where
one party (the debtor) is obliged to perform an action to the benefit of the other
party or to abstain from a certain action, while the creditor has the right to claim
the performance of this obligation from the debtor; a definition thus quite similar
to DCFR III 1:102.

The content of an obligation can, to a large extent, be determined by contract.
However, Art. 526 states that the obligation shall be properly performed not only

! Laws partly accessible (in Ukrainian language) in the Ukrainian State Gazette’s website at http://
ovu.com.ua/.

2 Online accessible (in Ukrainian language) at http://zakon1.rada.gov.ua/laws/show/435-15.

3 Online accessible (in Ukrainian language) at http://zakon2.rada.gov.ua/laws/show/436-15. English
translation available at http://www.wipo.int/wipolex/en/text.jsp?file_id=182251.
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according to the conditions of the contract, but also following the requirements of
the Civil Code and other acts of civil law. Obligations may arise by a legal trans-
action, e.g. by contract, but may also have the law as their immediate source. They
must be based on the principles of good faith, sense and justice, Art. 509.

Ukrainian law distinguishes between General provisions (section I, chapter 47,
Art. 508—654), separate types of obligations (section II, chapter. 54, art. 655—1143)
and non-contractual obligations, chapter 78 art. 1144—1157. Quasi-contractual
relationships as negotiorum gestio are not or hardly regulated in Ukrainian law;
Ukrainian private law even lacks a general regulation for unjustified enrichment.

Case 1

A intends to buy a wardrobe. While inspecting several items exhibited in B’s
furniture shop, he is hit by a falling chandelier negligently fixed by B. Subsequent
medical treatment requires ca. 1.000 UAH. On which base can A claim damages?

Solution: The institute of culpa in contrahendo is not known in Ukraine. C will
only be liable to A on the grounds of tort. Tor is regulated in chapter 82, “indem-
nification”. Ukrainian law provides general provisions in § 1 (art. 1166—1194)
and distinguishes between damages inflicted by mutilation and other health injuries
including death (§ 2, art. 1195-1208) and damages due to defects of commodities (§
3, art. 1209-1211).

According to art. 1166, a person inflicting property damage is liable for all
damages resulting from the violating action. As C cannot prove that the damage
was inflicted without negligence or intent, Art. 1166 Nr. 2, he will be fully liable
for damages. Art. 1196 states, by the way, that damages for health injuries will be
treated equal to damages for property violation if the violating person inflicted the
damage under performance of his or her contractual obligations. Liability will —
in other words — be restricted if the tortfeasor has contractual relations with the
aggrieved party.

Conclusion: According to Ukrainian law, C will have to pay damages only on the
base of tort law, i.e. art. 1166.

Pre-contractual liability belongs to the “common core” of most continental
European legal systems' and has thus been implemented in DCFR as well in art. IT
3:301 par. 3. Such general duties of good faith at the negotiating state are unknown
to Ukrainian law. This lack is, however, not due to dogmatic reasons as it is in the
Anglo-American Common law?, but rather a shortcoming resulting from the grinding
impact of the soviet past on hitherto existing private law instruments in Ukrainian
law.

2. Agreements. According to Art. 626 I, an agreement is defined as an “arrange-
ment between two or more parties targeting at the establishment, change, or ter-
mination of civil rights and responsibilities”. An agreement can be unilateral, i.e.
without counter obligation, or bilateral, Art. 626 II, III. The ECU provides respec-
tive provisions in art. 179. An agreement is concluded as soon as one party’s proposal

! See for details Cartwright, John; Hesselink, Martijn W. (2010), 1-17.
2 See for details Banakas, Stathis (2009), 1-21.
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to conclude an agreement is accepted by the other party to that extent that the
parties reached a consensus on all essential provisions, Art. 638 11, 640 I (exceptions
concerning the moment of conclusion in Art. 640 II, IIT).

The provisions on transactions base in many cases literally on the respective
provisions on Rechtsgeschdfte of the German BGB. However, as the CCU regulates
cancellation and amendment more precisely in the chapter on agreements, the prac-
tical importance of chapter 16 is not comparable to BGB book I, Title 2.

The offer as well as the acceptance must be received by the other person in order
to have legal effect. Once the offer has been received, it is binding on the offeror. The
offer only ceases to be valid if the other party does not accept within an eventually
specified term of response, Art. 631 I, 643 ff.

Case 2

A offers to B a car at a price of 12.000 UAH for sale via mail on Monday. On
Tuesday, A changes his mind and writes another letter to B stating that he would
not be ready to sell the car any more. On Wednesday, B receives A’s first mail, agrees
in writing and posts his letter at the post office. On Thursday, he receives A’s sec-
ond letter; A receives B’s accepting letter on Friday. Is there any binding contract
between A and B / C?

Solution: No. According to art. 642 par. 3, no binding contract is formed before
the acceptance actually reaches the offeror. It is generally revocable before that time.

Ukrainian law follows here the path of continental European legal systems.
Parallel to the DCFR, which states in Article II 2:402 par 1 that “an offer may
be revoked if the revocation reaches the offeree before the offeree has dispatched
an acceptance (...)”, Ukrainian law regulates the issue distinctively against the
Anglo-American Postal rule.!

3. Dissent. Dissent as such is not regulated by a separate provision. However,
its legal consequence, the lack of a binding contract, can be depicted from art. 638,
which states that there will be no agreement unless both parties agreed about all
essential terms of contract.

Case 3

A offers B 100 kg of “Varenyky” for sale. B, a foreigner, ignores the actual mean-
ing of Varenyky (being a kind of dumplings) and thinks it to be jam (ukr. Bapents
= jam). He orders 100 kg. After depicting his error, he claims being mistaken. Is A
bound by a contract?

Solution: Art. 638 states that there will be no binding contract before all essen-
tial terms are regulated: Object, Price and term (duration of contract). Under this
definition, no agreement has been concluded yet upon the object to be transferred.
Therefore, there are no contractual obligations.

The DCFR defines an agreement in 1T 4:103 par 1 as follows: (1) Agreement is
sufficient if: (a) the terms of the contract have been sufficiently defined by the par-
ties for the contract to be given effect; or (b) the terms of the contract, or the rights

! For a comparison of the rule with the DCFR see Macdonald, Elisabth, (2013), at ,,3. The Revocation
Issue®.
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and obligations of the parties under it, can be otherwise sufficiently determined for
the contract to be given effect. The situation presented above would be — just as in
e.g. German law — rather seen as a classical avoidance constellation.

In Ukrainian law, these approaches are not congruent. Art. 638 has a much
broader scope of application than dissent-regulations in other continental European
systems and is there of upmost importance in Ukrainian civil law practice: When-
ever one of these essential elements is not specified in the contract, any of the party
may claim its invalidity, however detailed the remaining part of the contract may
be designed. The reason for this action would not be the mistake of one party, but
an — obviously — deficient determination of the essentialia negotii. In consequence,
dissent as regulated in art 638 — in western law a rather theoretical institute — is
partly replacing classical continental European avoidance institutes and thus a com-
monly used legal tool in Ukraine.

4. Form. The agreement is generally formless, Art. 205, 639 I. However, in some
special cases certain forms must be complied with, see art. 206—213.

Non-compliance with these and other requirements may lead to legal conse-
quences provided in § 2, art. 215-235. If the non-compliance results in invalid-
ity, the transaction will be considered as invalid from the moment of conclusion
(ex tunc), art. 236.

Case 4

A signs a business lease contract with B. They agree about a leasing term of five
years, but B ignores contract notarisation. Nevertheless, A moves in and duly pays
the lease agreed upon. After two years, B intends to lease the premises to another
person. He summons A to leave the premise, as the contract was void due to the
lack of notarisation / registration. Is A obliged to leave?

Solution: According to art. 793 11, a lease contract for a term more than years has
to be notarized. If this form is not met, the contract generally will be void, art. 219 1.

However, according to 219 II, the court may declare a generally invalid trans-
action valid if the notarization was hindered by a circumstance which was beyond
control of the person claiming validity. In the present case, there are good chances
for A, as the duty to notarization was carried by B.

While 1T 2 1:106 DCFR states plainly in its first par. that “a contract or other
juridical act need not be concluded, made or evidenced in writing nor is it subject
to any other requirement as to form,” Ukrainian law assigns major importance to
form. Quite often invalidity will not be an automatic legal consequence if certain
conditions are not met, but the party may claim the contract’s invalidity in order to
let it be declared void by the court. The same applies vice versa, if a void contract
is claimed to be valid on base of bona fide. Provisions as sec. 518 par 2, 311b BGB
which may lead to irrelevance of the defective form by execution are not explicitly
provided by Ukrainian law nor used in an equivalent function by courts applying
the Ukrainian civil code.

5. Special types of agreements.

5.1. Adhesion contracts. The regulation concerning “adhesion contracts”,
art. 634, refer to standard form contracts (see respective definition in par. 1).
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Case 5

A concludes a purchase contract between him and buyer B in form of an adhe-
sion contract (i.e. standard business terms). One of the adhesion contract’s provi-
sions state that A will not be liable even for intentional contract violation. After
conclusion B changes his mind and refuses to be bound by the contract. Is B bound
nevertheless?

Solution: A standard form contract may be substituted or terminated upon the
demand of the joining party, if the agreement excludes or restricts the responsibility
of the offeror for violating his or her obligation or contains other provisions obvi-
ously burdensome for the joining party. However, the joining party has to proof that
respective provisions deprive his or her usual rights “clearly”, Art. 634 II. Such a
proof will presently easily be obtained, since art. 614 states that a transaction ter-
minating the responsibility for deliberate violation will be void. A can successfully
demand the adhesion agreement to be terminated, as far as the restriction of liability
is concerned. The remaining parts of the adhesion agreements are not concerned and
remain binding, art. 217.

In spite of being a mere “common frame”, the DCFR regulates in detail business
terms, providing not only general definitions for terms “not individually negotiated”
(see IT 1:109), but catalogues for “significantly disadvantaging terms” (II 9:403) as
well, see 1T 9:410. In spite of its purpose as comprehensive codification, the Ukrainian
code is here much shorter; it simply states that all terms “aBHo oOTsIKRIMBI 15t
cropoun” (clearly disadvantaging the other party) provide a claim to terminate the
contract to the aggrieved party.

6. Representation. Representation can be based on contract, the written law,
the act of a body of a legal entity or on other grounds established by acts of civil
legislation, Art. 237 III.

Case 6

A, living in Kyiv, intends to purchase a car from B in Odessa. He asks his
companion C to act on behalf of himself, as C lives in Bessarabia himself. For this
purpose C is supplied with a power of attorney, duly signed by A and restricted to
the current month. According to the power of attorney, C is authorized to transfer
authorization to third persons. On his way to B, C gets hurt in a car accident. C calls
his friend D and tells him to conclude the purchase contract, but he does not (nor
does D) inform A about it. Hereafter D signs the contract in the name of A with B.

Two days later A regrets his decision and decides to purchase another car. He
states that he was not bound by any contract, as he did not authorize D to represent
him.

Can B demand payment of the purchase price? If so, who has to pay?

Solution: Generally — according to art. 240 — the transfer of authorization is
possible, as far as it is provided by the contract or the law.

In the present case such a provision is envisaged by the power of attorney. The
power of attorney is valid, as it complies with terms of expiration (if he failed to do
so, the power of attorney were void, Art. 247 111). However, art. 240 II states that
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the representative is obliged to inform the represented party about the transfer and
about the person to whom the power of attorney/authorization was transferred.
If he fails to do so, the representative will be bound for the obligation himself.

Therefore C became party to a binding contract and has to pay the purchase
price himself.

Modification I:

C purchases two cars for A. A refuses to pay for both cars, as he did not order
C to buy a second car. Does A have to pay both cars?

Solution: No. C has to pay for both cars. Art. 241 states that the agreement
creates rights and obligations only upon approval of the represented person. If a
contract concluded by the representative beyond authority is not approved, the
representative will be bound himself.

Modification II:

When C left hospital after a few days (but still in the current month), he for-
got to conclude the envisaged contract with B. In consequence, B sold the car to
another person. A had to purchase an equivalent car for a higher price from E. Can
A demand payment of the losses from C?

Solution: Generally, the representative can refuse to perform actions assigned by
a power of attorney, art. 250. However, he has to inform immediately the represented
person, art. 250 II. If he fails to do so, he will be liable for the losses, art. 250 1V.

Ukrainian law regulates representation in the first book (general provisions)
of the Civil Code, chapter 17 art. 237—-250. There are no prevailing provisions in
the section about separate types of obligations neither in the economic code (for
example, the economic code does not mention commercial forms of representation;
art. 243 is exhaustive for commercial representation as well). Nevertheless, these
“commercial representatives” do not equal the “procurator” of German / Austrian
law; they can be stockbrokers or securities traders, i.e. exclusively fulfil functions
in financial matters.

The representative may conclude any transaction the represented person can
conclude him/herself, as long as the represented person has not to conclude person-
ally. As far as a representative exceeds his authority, the transaction will only bind
the represented person after his or her approval, art. 241.

While in Western European civil law systems generally the “principal’s authori-
sation may be granted express or impliedly” (DCFR II 6:103 par 2), it is of major
importance in Ukrainian law that powers of attorney (in Ukrainian /loBipeHicTp)
are not only issued in written form, but in general even notarized (art. 245 par. 1
and 2) and regulated respectively broadly, see art. 244—250, leading in practice to
difficulties of the same kind as referred to in case 4.

6. Violations of Obligations. According to art. 610, violation of the obligation
can be its non-performance or any form of performance violating the provisions
determined by the content of the obligation (undue execution).

Ukrainian law does not provide any regulations directly referring to secondary
duty violation. The agreement has to be interpreted in order to use the contract

ISSN 2414-990X. Problems of legality. 2017. Issue 138 63



LUUBIIbHE MPABO I LIUBIJIbHUI MPOLIEC

itself as a legal basis for damages claims. Courts may also be flexible concerning the
recognition of the respective contract passages, as the violation of secondary duties
is a major issue in legal practice and tort law does not provide sufficient grounds for
compensation in all cases.

Case 7

Carrier C transports furniture into the apartment of client A. As C passes the
apartment’s doorway, he negligently demolishes the wallpaper at a length of 0.5 m.
The existing hauling contract between C and A does not provide any provisions
about this kind of damage.

On which legal base can A claim damages?

Solution: Possibly C violated the contract with A. According to the contract, C
had to transport furniture from another place to A’s apartment. However, the con-
tract does not explicitly refer to damages occurred during the work. Nevertheless,
there could be legal grounds for damages on contractual base.

Ukrainian law does not provide positive regulations about the consequences
of secondary duties’ violation. But as mentioned above, C could be liable to A on
the grounds of tort. According to art. 1166, a person inflicting property damage is
liable for all damages resulting from the violating action. As C cannot prove that
the damage was inflicted without negligence or intent, art. 1166 Nr. 2, he will be
fully liable for damages.

Conclusion: According to Ukrainian law, C will have to pay damages only on the
base of tort law, i.e. art. 1166.

Ukrainian law did not implement liability for the violation of secondary duties
(as known in German law in sec. 241 II BGB) and is in this point similar to the
approach of the DCFR, which also does not provide any claims for the violation of
“Nebenpflichten”, as far as they were not explicitly determined in the contract.! Just
as in the DCFR, claims are restricted to tort, which in Ukrainian law is regulated
in chapter 82, “indemnification”. Ukrainian law provides general provisions in § 1
(art. 1166—1194) and distinguishes between damages inflicted by mutilation and other
health injuries including death (§ 2, art. 1195-1208) and damages due to defects of
commodities (§ 3, art. 1209-1211).

Losses are determined by taking into account the market prices existing at the
day of voluntary satisfaction of the creditor’s claim by the debtor at the place of
performance, respectively — if the claim was not voluntarily performed — at the day
of bringing up the claim, art. 623 par. 3.

7. Responsibility. According to art. 614 ff, responsibility is generally fault-based
(intent, gross negligence or simple negligence).

Case 8

A lets is hair dressed by B. During performance, B cuts off the major part of A’s
hairstyle due to a sudden and intense earthquake. Will B be liable for damages, as
A calls for a toupee?

! Kieninger, Eva-Maria (2012), 218.
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Solution: According to Art. 614 1, a violator will only be liable as far his guilt
(intent or negligence) is obvious. Does he or she prove that he or she made use of
every possible means to perform properly, he or she will not be deemed responsible.
A violator shall also be released from responsibility if he or she proves that the vio-
lation was due to a contingency or to force majeure, Art. 617 1. Still, responsibility
for negligent (i.e. non-deliberate) violation can be restricted or terminated by legal
agreement.

Anyhow, the creditor carries the burden of proof for the existence and extent
of the losses, Art. 623. A has to prove that his present haircut is a damage eligible
for compensation.

Ukrainian law follows here the doctrine of fault-based liability, providing excul-
pation mechanisms quite similar to those of German law. In consequence, it partly
contradicts the general rule of strict liability as implemented in the DCFR III 3:104,
providing “force majeure” and — concerning the amount of damages — foreseeability
(DCFR III 3:703) as sole elements restricting the debtor’s liability.!

8. Termination of Obligations. Chapter 50 provides eight ways which lead to
termination of an obligation: Performance, art. 599; transfer of indemnity, art. 600;
offset, art. 601; parties’ consent, art. 604; remission of debt, art. 605; union of debtor
and creditor in one person, art. 606; impossibility, art. 607; respectively death of the
debtor, art. 608 / Liquidation of legal entity, art. 609.

Together with rescission, art. 615, in practice performance, offset and impossi-
bility are the most important ways of termination.

1. Termination by performance: Place of performance

The proper performance in terms of art. 526 leads to termination of obligation,
art. 599.

As far as the contract does not specify a place of performance, it will be deter-
mined from the circumstances of the legal relationship, Art. 532 Nr.1-5; otherwise,
the place for performance will be the debtor’s residence, Art. 532 Nr. 5. However,
special conditions can be provided by separate types of obligations and by the ECU.

Case 9

A orders a wardrobe from B and pays in advance. B produces the wardrobe
and — as A and B agreed — delivers it to A. During transport, the wardrobe gets
damaged.

Is A entitled to the delivery of a defect-free wardrobe?

Solution: According to art 526, B had to perform properly according to the
contract. B had to produce a wardrobe within time and free of any defects. Before
delivery, such a wardrobe existed. However, performance has to take place on the
right place as well.

The general provisions (here art. 532 par. 3) state for obligations on transfer of
commodities (property) the place of production to be the right place. A would have
properly performed.

! See also Eva-Maria Kieninger (2012), 209.
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However, purchase law provides a different regulation in art. 664 I Nr. 1: If the
goods are to be delivered to the buyer, the seller will not have performed before
complete delivery. At that point of time, the wardrobe was already defective. B did
not perform.

Modification:

B produces the wardrobe, but does not perform. On which legal base can A
claim performance?

Solution: Generally, the contract itself provides a sufficient legal base for claim-
ing transfer of property. However, art. 620 states that the creditor shall have the
right to claim this object from the debtor and its transfer, if the debtor does not
perform his obligation to transfer an object specified by individual characteristics
to the creditor’s possession. As the wardrobe has not already been assigned into a
third person’s possession, Art. 620, A can base his claim against B on art. 620 as well.

Art. 197 ECU provides further amendments of these principles of place of per-
formance (e.g. for land plots, constructions, monetary obligations).

If for performance no time period (term) is established in the agreement, the
creditor has the right to claim performance at any time, art. 530 II. The debtor has
in that case to perform this obligation within a period of seven days since the day
of bringing up the claim.

The term time period can refer to the point of time when the debtor may per-
form (if performance is not accepted by the creditor, he may be liable according to
art. 612) or when the debtor has to perform (violation of this obligation may lead
to consequences according to art. 613).

The place of performance — especially of subsequent performance — has been in
the focus of various practical and academic discussions in the European legal space
lately.! In Ukrainian law, the respective regulations is, anyway, rather short, basically
running parallel to DCFR III 2:101, where the place of performance is — in case
of doubt — the seller’s residence. If the goods were sent to the buyer — as in our
case — the risk passes in the DCFR, anyway, already when the goods are passed to
the delivery person, IV A :202. Ukrainian law differs in this point considerably not
only from the DCFR, but also German law (447 BGB), stating that risk does also
in this case not pass before the buyer in fact receives the good (Bpyuenus: ToBapy
MTOKYTITIEBI ).

2. Termination by Performance: Performance by cheque

Payment via cheque is one of the less often used performance types in Ukraine.
The legal structure of cheque payment does not differ from Western European
procedures.

Case 10

A opens a new branch of a café-chain in Kyiv. He decides to use cheques as
general payment practice. How should he legally be advised in order to avoid
difficulties?

' On the place for subsequent performance see e.g. recently Hoffmann, Thomas (2014), 383—-394.
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Solution: The CCU does not provide a clear legal structure which can be laid
down as a base for cheque payment. Nor art. 528 (performance by third parties)
neither the provisions about representations cover the character of cheque payment
sufficiently. However, cheques are generally acknowledged as means of payment in
practice, and several bylaws regulate cheque payment.

In the DCFR, IIT 2:108 mentions the “cheque” in par. 2 as a method of payment
as well, but its significance in the European legal system the DCFR derives from
is by far less than in the Ukraine, see the 74th chapter of the CCU, where § 5 reg-
ulates settlements by clearing house cheques, art. 1102-1106. Although details are
regulated quite extensively, the question against whom the check holder may sue in
case of non-payment remains unclear, art. 1106. Further details are regulated by the
National Bank’s by-law on cheque payment.

Legally there is no special obstacle to be evaded or avoided. Difficulties are
rather caused by administrational efforts; e.g. each cheque payment has to be listed
in the accounting department. Besides, the majority of business partners prefer cash
payment.

8.1. Amendment of agreements. Grounds to amend or cancel agreements
vaguely differ from many central European legal systems. However, due to the mul-
tilayer structure of the CCU, agreements can be cancelled according to the General
Provisions (art. 229—235), the provisions about obligations (art. 611 Nr. 2), the
provisions on agreements (651), and — if applicable — to the respective provisions
of the ECU (art. 188).

Besides of an amendment or cancellation by the parties’ consent, the agreement
can be amended or cancelled by court decision on request of one of the parties,
Art. 651 11, if the agreement has been significantly violated, i.e. when the inflicted
losses of the other party exceed the bargain expected by agreement conclusion. The
agreement can as well be terminated if one party unilaterally refuses to perform,
Art. 651 TII.

Conclusion. The large-scale reforms of Ukrainian private law of 2004 raised
hope that legal security and efficiency of the Ukrainian system of private law
would be enhanced. The analysis of ten “standard” private law situations under
Ukrainian law shows, against the background of European private law systems as
here represented by the DCFR, that there is on first sight a quite close similarity
in the general dogmatic approach, structure and dimensions of the Ukrainian Civil
Code. This does not surprise, as even the Soviet civil code was structurally derived
from continental European law principles, of which — based on 19" century Rus-
sian law — the main model was German law, as seen e.g. in the case of fault-based
liability for non-performance. Still, many main characteristic elements of German
law (as the liability for the violation of secondary contractual duties) have not
been implemented into Ukrainian law, while most “classical” civil law principles
as defying the Anglo-American postal rule or can be found in Ukrainian private
law till this day.

ISSN 2414-990X. Problems of legality. 2017. Issue 138 67



LUUBIIbHE MPABO I LIUBIJIbHUI MPOLIEC

A second sight, nevertheless, reveals that numerous elements of the “common
core” of European private law are not fully or not implemented at all — what, by
the way, does not automatically justify a verdict in terms of quality; transferring
e.g. the classical avoidance-constellation to the “realm of dissent” may not lead to
less fair judgements as such. But many of these differences still can only be eval-
uated as shortcomings. These can be found in general consumer law (e.g. in the
lacking catalogue for void standard business terms), but also on simple dogmatic
misconceptions as the lacking differentiation for carriage contracts concerning
the passing of risk. The practically probably most essential specialty of Ukrainian
private law is its abundance of form requirements, many of them amounting to
the notarial level. These requirements — just as the vast amount of regulations on
cheque transactions — do not only slow down business transactions and opens the
doors to corruption, but seriously also impede Ukraine’s quest for digitizing its
legal communication.
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cobcmeenivle Kpumepui Kiaccupukayui X03sSucmeenio-npasosolx cpeocme Peaiu3auuy maxoi noiu-
MUKW, Ha OCHOBAHUU KOMOPHLX OCYWECmelena coomeemcmayouas Kiaccuurauyus. Yemanosieno,
umo 6razooaps onpedenenuino cpedcme Pearu3ayuil 20CyYOapcmeenoil PezUOHAILHOU NOJUMUKU MONCHO
NOHAMb, KAKUM UMEHHO NePEUHeM XO3SUCNECHHO-NPABOSHIX UHCPYMEHMOE ell Heo0X00umMo obradamn
0151 HACMOAWE20 U NOCTEOYIOUWE20 PYHKUUOHUPOBAHUSIL.
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KioueBbie cioBa: rocyzapcTBeHHas PeruoHajbHasT MOJUTUKA; X03511CTBEHHO-TIPABOBbIE CPe/l-
CTBA; TOCY/IAPCTBEHHBIH 3aKa3; TOCYIaPCTBEHHO-YaCTHOE TTAPTHEPCTBO; CHEITUATBHBIN TTPABOBOI PEKIM
XO3SICTBOBAHMUSI.

Bcmyn. Mexanizm focsraeHHs eDeKTHBHUX 1 OayKaHUX Pe3yJIbTaTiB i/l yac pea-
Jtizartii Gy/b-IKOTO 3 HAMPSIMKIB Ta BU/IB JIeP/KaBHOI MOJITHKHY, 30KpeMa i JIepsKaBHOT
PEerioHaIbHOI MOJIITHKH, 3aJIEKUTh BiJl TOTO, SIKUM 1HCTPyMEHTapieM ii 3abe3redeHHst
BOHA BOJIOJIIE€ 11 BUKOPUCTOBYE. 3aB/SKU 3/[IMCHEHHIO Kiacudikailii, TpoBeIeHHIO
crcTeMaTH3allii 3aco0iB 1ePKaBHOIO BILUIMBY BCTAHOBJIIOETC, SIKi 3 HUX Y/Ke HasBHI
B apCeHaJTi IePKaBHOI PETIOHAIBHOI MOJIITUKN; KX HEe BUCTAYAE, SKi BTPATUIN CBOIO
AKTYaJbHICTh i HEOOXiHICTh BUKOPUCTAHHSI TOIIO.

Hapasi He mepegbadeHo KpurepiiB, Ha MijcTaBi SKUX BU3HAYAIOTHCS 3aCOOU
JIEP’KaBHOTO BILJIUBY, 1110 3aCTOCOBYE JIepsKaBHA PerioHabHa MOJiTHKA. ToMy ToCTIo-
JIAPCHKO-TIPABOBI 3aCO0U, SIKI PETYJIIOIOTH JAEPKaBHY PEriOHAIbHY MOJITHKY, MICTATHCS
y pi3HUX Tepesikax pisHUX HOPMATUBHO-TIPABOBUX akTiB. OIiHUTH BeCh 00CHT 1 CTy-
IiHb TPAaBOBOI PO3POGIEHOCTI TAKMX 3aC0O0IB TOCUTD CKIALHO il TPObIeMaTHIHO. [X
kmacudikallisgs B OKpeMi Ipylu CpusITUME YAOCKOHAJIEHHIO MOPSIIAKY 3aCTOCYBAaHHS
JIEPSKABOIO BJIACHOT TTOJIITUKU.

Ananiz ocmannix docaioxcenv i nyoaixauiu. Knacudikamis i cucrema-
TU3Allis FOCIOAaPChKO-IIPAaBOBUX 3aC00iB BILIMBY Ha TOCIOAAPCHKI BiHOCHHM
PO3POOJISIETBCS HAYKOBIAMU B paMKax iX JOCJIKEHHS TIPOMKCIOBOI, 30BHIIIHBO-
€KOHOMIYHOI, iIHHOBaIlifHOI, iHBeCTUTIiTHOI MoJIiTHKH, 30KkpeMa 0. €. AramanoBoro
(Yu. Te. Atamanova), B. I. Kyxap (V. I. Kukhar), B.O. Ycatum (V. O. Usatyi),
€. B. Uepenoscokum (Ye. V. Cherepovskyi), B. A. IOcymosum (V. A. Yusupov). Ilpu
I[OMY TOCIIOZAPChKO-IIPABOBI 3aC00H, 10 PEryJIol0Th caMe JeP:KaBHY PerioHaJIbHY
HOJITUKY, He OYJIM MPeJAMETOM BHUBYEHHSI B MeKaX TOCIIOAAPCHKOTO MpaBa, a TOMY
BizicyTHI Oyzb-siKi cripobu ix kmacudikarii ta cuctemarnsartii.

Mema nyonixayii — BusHaunTi KpuTepii Kiracudikarii rocnosapchbKo-TPaBOBUX
3aco0iB PeryJIoBaHHs JIepPsKaBHOI PEriOHANIbHOI MO THKH.

Buxnad ocrnoenozo mamepiany. Peanizallist 1epKaBHOI PerioHaIbHOI IO THKN
BU3HAUAETHCS CUCTEMOTO 3aX0/liB TIPABOBOTO, EKOHOMIUHOTO, (hiHAHCOBOTO, iH(popMa-
IIHHOTO Ta iHMIOTO XapakTepy. ToMy iCHYIOTh Pi3HOMaHITHI KpuTepil Kaacudikarii
3ac06iB JI€P/KAaBHOTO PETYJIIOBAHHS TOCIIOAAPCHKOI MISIIBHOCTI Y MesKax [il TaKkoi
noJiTuku. Bei BoHM € aOCOMOTHO PI3HUMM 32 CBOIM CIIPSIMYBaHHSIM, /K€ 3aCTOCO-
BYIOTbCSI Y Takux cepax, sk (hiHaHCOBO-eKOHOMiuHe 3abe3IedyeHHsl, IiBUIIeHHST
KOHKYPEHTOCITPOMOKHOCTI TEPUTOPIN 1 CIPUAIOTH IHHOBAIIHHOMY PO3BUTKY, IHCTHU-
TyliliHOMY 3abe3ledeHHIo Ta inTerpaiii perionis [1, ¢. 129].

3a CBOEIO MPABOBOIO MPUPOAOI0 TOCIIOAAPCHKO-TIPABOBI 3acobu peaisaltii gep-
’KaBHOI PerioHaJbHOI MOJITUKH MOKHA TOALIMTH Ha TOCIIOAAPChKO-BUPOOHUYOTO
XapakTepy (JIOTOBIPHI) Ta OPraHi3aIifHO-TOCTIOAAPCHKOTO XapakTepy (iMIepaTuBHi).

3acobu rocroaapchKo-BUPOOHMYOTO XapakTepy abo JOTOBIpHI XapaKTepusy-
IOTBCST TUM, IO BOHU 3/IIHICHIOIOTH PEryJII0BaHHS €KOHOMIKH 32 JIOTIOMOTOIO JIOTOBOPY.
Yrmagenuit MixX opraHamMu Jep:KaBHOI BJIQAH, AKi HaiJMeH] OpraHisalliifHO-TOCIO-
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JapCHKUMU TIOBHOBaKEHHSIMM, Ta Cy0 €KTaMU TOCHOIAPIOBAHHS JIOTOBIp 3abe3euye
BpaxyBaHHsI TIOTPeO Ta iHTEPeCiB SIK ep:KaBu, Tak i camux perionis. [ocmogapchbrum
KOJIEKCOM YKpaiHU BCTAHOBJIEHO, 110 3aCOOOM JIEPKABHOTO PEryJIIOBAHHS, 10 Hase-
JKUTD JI0 I[i€l KaTeropii, € gepskaBHe 3aMOBJIeHHS. TaKUil BUCHOBOK MOKHA 3POOUTH
3 anamizy II posainy Tocriogapcbkoro kojiekcy YKpainu, /e €IMHUM MeXaHi3MOM,
SIKMI peasi3yeTbcs He 3a JI0NOMOTOI0 iMIIePaTUBHUX IIPUIIKCIB, B OJTHOCTOPOHHBOMY
MOPSIZIKY, @ HAa JIOTOBIPHii (KOHTPAKTHi) OCHOBI, € JHIIIe Jiep;KaBHe 3aMOBJICHHSI.

[Togaspmmii iHTEHCUBHUN PO3BUTOK €KOHOMIYHUX BiTHOCWH BUMaraB BiJ| Jep-
JKaBU 3alPOBAKEHHS J0AaTKOBUX JOTOBIPHUX MeXaHi3MiB BILIMBY Ha cy0’€KTiB
TOCITOZIAPCHKOI IISIJIBHOCTI BCiX (hOPM BJACHOCTI. 3 MPUNWHATTIAM 3aKOHIB YKpaiHU
«IIpo ocobauBOCTI 3AiiCHEHHST 3aKyIiBeJIb B OKpEeMUX cdepax rocroaapcbKoi
mistmbHOCTI» Ta «IIpo 3/iiicHeHHs IepKaBHUX 3aKyIIiBeIb» OYJI0 BBEAEHO MeXaHi3M
JlepsKaBHUX 3aKyMiBeJab K J0AaTKOBUN 3aci6 morosipHoro xapakrepy. Hazami i
HOPMaTWBHO-IIPABOBI aKTH TepecTald MICTHTH JOTOBIPHUI CIOCIO peryioBaHHs
rOCIOAPCHKOI AISIBHOCTI Y 3B’s13Ky 3 HabpaHHsAM YnHHOCTI 3akoHy Ykpainu «IIpo
nyOJIiuHi 3aKyiBIi».

Choro/iHi siepskaBHe 3aMOBJIEHHST — €IMHUI 3aci0 [IepKaBHOTO PEryJIIOBAHHST €KO-
HOMIKM Ha ITi/ICTaBi OrOBIPHUX BiJIHOCWH, SIKWI1 BU3HAUeHUI [ocriofapcbkuM KojieK-
coMm Ykpaiuu. [Ipu 11boMy TIOPsIT 3 HUM iCHYIOTB iHIN 3ac00M JepsKaBHOTO BILIHUBY
Ha TOCIOAAPChKY AisIbHICTD, Ki He mepenbadeni cr. 12 TocrmogapchbKoro Koaekcy,
IIPOTE 32 CBOEIO MPUPOJIOIO € JIOTOBIPHUMU — JIEP>KaBHO-TIPUBATHE IMAPTHEPCTBO Ta
nyGJIiuHi 3aKyMiBI, KIHIIEBUM PE3yJIBTATOM SIKMX TaKOK CTA€ JOTOBIp.

3acobu oprasizalliiiHo-rocIogapchKoro xapakrepy abo iMIepaTuBHi XapakTepu-
3YIOTbCSI TUM, 1110 iX peasisallist 3/[iliCHIOETbCS BUKJIIOYHO JIEP5KaBOI0 B OJTHOCTOPOH-
HbOMY HOpsAZKY. /lep:kaBa y TakoMy pasi BUCTYIA€ Y POJIi MOHOIOJIICTA, a/lsKe KOJIeH
iHIIUI cy6 €KT roCIoapchKol Ais/IbHOCTI He HaAlJIeHUi HeOOXiIHUMU TIOBHOBAKEH-
HAMU, K O 103BOAMIM X 3anpoBaguTh. J[o Takux 3aco0iB HaNEKUTh — HaJAaHHs
IHBECTUIIMHNX, ITOJATKOBUX Ta IHIINX I1JIbI, HYIAHHS J0Tallill, KOMIIEHCAIiH, 1[1JIbO-
BUX IIPOTPaM, PeryJaioBaHHA IiH Ta Tapudis.

[Tepemiueni 3acobu Aep:KaBHOTO PETYJIIOBAHHS TOCIOAAPCHKOT MiSLTBHOCTI €
BUHATKOBUMHM Ta YHIKQJIbHUMU MeXaHi3MaMU 3alIpOBa/IKEHHS /IepPsKaBHOI JI0IIOMOTH,
a TOMY TakKi IHCTpYMEHTH peasisariii [ep;KaBHOI MOJITUKN MAOTh OyTH B apceHasi
caMe OPTaHiB JIep;KaBHOI BJA/IA. 3aBAIUYYIOUM HAsIBHOCTI HA3BAHUX €KOHOMIYHUX
BaxKeJIiB, JiepsKaBa 3[[IMICHIOE BIJIMB Ha MEBHUI CEKTOP €KOHOMIKU, AKUN Yy JaHWil
MOMEHT I[bOTO OTpebye ab0,/Ta MOKPAILYE YMOBH JJIs TOCHOAPIOBAHHS TUM Cy0 €K-
TaM, gKi y HboMy (DYHKITIOHYIOTB [2, c. 344].

Takum yrHOM, 3ac00M OpraHizaliiHO-TOCIIOAAPCHKOTO XapaKTepy MaioTh Ha MeTi
KOperyBaHHsS MeXaHidMy (DYHKIIOHYBaHHSI PHHKOBOI eKOHOMIKHM KpaiHu i HaJlaHHs
JIepsKaBHOT MIATPUMKN TUM Cy0’€KTaM TOCHOJapIOBaHHsI, sIKi IIbOTO MOTPEOYIOTH i
3/I1ICHIOIOTh BUKOHAHHS 1[I/IbOBUX €KOHOMIUHUX Ta iHIIUX ITPOIPaAM.

Kpurepiem po3mesKkyBaHHS TOCTIONAPCHKO-TIPABOBUX 3ac00iB € MacIiTad BILIHUBY,
3a SIKHM BHOKPEMJTIOIOTH 6a30Bi Ta IMiJbOBI MeXaHi3M¥ BIUIUBY Ha J€pPsKaBHY PeTio-
HaJIbHY TOJITUKY.
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[anexo He Bci MOBHOBa)KeHHS, MO 1X BUKOPUCTOBYIOTH Y CBOIH Ai4JbHOCTI
OpTaHM JIeP’KaBHOI BIAJW B iHMUX cdepax pPeryaioBaHHS CYCIIBHUX BiIHOCHH,
a BIAMOBIZIHO i1 3acO0M BILUINBY, MOKYTb 3aCTOCOBYBATHCS Y BU3HAUYEHHI JleprKaB-
HOI perioHasbHOI MOMITHKK. BasoBi rocrnozapchKo-mpaBoBi 3acO0M peryTroBaHHS
JIepsKaBHO1 PETiOHAJBHOI TOJITUKH iCHYIOTh 3aBASKU HAsBHOCTI Y TaKUX OPTaHiB
OpraizaliitHo-rocroapchbKuxX MOBHOBAkKeHb. X HasgBHICTh He CBiYUTH PO Te, 110
JiSUIbHICTD OpratiB 1my6.1iuHol Biaau € HeooMmesxkenow. Cy0'exTy, Haile i BiIoBi-
HUMM [TOBHOBaKEHHSIMHU, BUKOPHUCTOBYIOTh TOCIOaPChKO-IPABOBI 3ac0o0M peaJrizartii
JlepKaBHOI PeTiOHAIBHOI TIOMITUKYA B MeKaX CBOiX MOBHOBAKEHb.

3aBASKNA HASBHOCTI OPraHi3alliifHO-TOCTIOIAPChKUX MTOBHOBAKEHD, 3aCTOCYBAHHS
SKUX CIPSIMOBAHE HA Peasti3alliio €eKOHOMIUHOI TIOJIITUKY JIePKaBU, BUKOHAHHS ITiJTbO-
BUX €KOHOMIYHUX IPOTpPaM Ta MPOTPaM COIiaJIbHOTO PO3BUTKY, OPTaHU JeP:KaBHOI
BJIQ/IM Ta MICIIEBOTO CAMOBPSI/lyBaHHS MalOThb 3MOT'Y 3aCTOCOBYBATHU Pi3HOMaHITHI
3aco0M peryJIioBaHHSI TOCHOAapChKol misibHOCTi [3, ¢. 658]. IIpoTte came 6a3oBi
rOCIOIaPChKO-IIPABOBI 3aC00M € BiI3ePKaTEHHIM KOHKPETHUX 1 BUYEPITHUX TIOBHO-
BayKeHb, TKUMU HAJIJIEHI OpraHu JAep:KaBHOI BN,

3 HaBe/leHOr0 BOAYAETHCS, M0 0A30BUMHU € BCi TOCIOAAPCHKO-TTPABOBi 3ac00M
BIJINBY Ha JICP:KAaBHY PerioHajibHY MOJITUKY, SKi BUHUKIW W iCHYIOTb 3aBJSIKU
HAsIBHOCTI Y OpraHiB Jiep/KaBHOI BJIaJI TIEPEJIiKY 03BOJIIB, 3a60POH Ta KOHTPOJIO.

[TpaBoBmit MexaHi3M peasisallil BiiHOCHH y cdepi rocnomapioBaHHs mnepeadadae
MeBHY crucTeMy 00’'€IHaHUX MiK cO00I0 CIiIBHIM (DYHKIIOHATBHUM MPU3HAYCHHSIM
paBOBUX 3ac00iB — iHCTpyMeHTiB. Cepesl HUX CJIi/l Ha3BaTH: 00'€KT BILINBY, SIKiCHI
BJIACTUBOCTI cerMeHTy cdepy TocrofapioBaHHs Ta BiANOBIAHMIT Cy0 €KTHUI CKIIajl
YUYACHUKIB; cy0O’€KTH OpraHisaliiiHO-roCoapChbKUX MOBHOBaXKEHD 3 BiAMOBIIHO
po30yZIOBAaHUM KOMITETEI[ITHMM HaBaHTa)KeHHSIM; MPaBOBI 3acobM opraHisalriii-
HO-TOCIIOIAPCHKOTO BILIUBY, iX KOMILIEKCH Ta OCOOJMBOCTI 3aCTOCYBAaHHS; HasIBHE
JiepsKaBHE TTPOTPaMyBaHHS PO3BUTKY BIITIOBIHOTO CeTMEHTY chepr TOCTIOAPIOBAHHS
i dikcaris 1izeit [ep;KaBHOTO PeryJIroBaHHS Ta MeXK 3aCTOCYBaHHs HOro 3aco0iB.
Taka cykymHicTb MeXaHI3MiB JIepKaBHOTO PETYJIIOBAaHHSA YTBOPIOE CIIeIliabHi TPaBOBi
PEKUMI TOCTIOIAPIOBAHHST SIK KOMILJIEKCHUI 3aci BIUIMBY Ha peasi3alliio Aep:KaBHOI
perioHasbHOI MOJITUKH.

EdextuBHicTh E€p:kaBHOI PeriOHATBHOI TOMITUKH 3aJI€KUTH Bi/l TOTO, HACKITBKI
JIOCTATHBO MTPOyMaHUMU OY/IyTh HAIIPSIMKH ii /i Ha eTarmax GopMyBaHHS I TTOAIb-
ol peastisaitii. 3aCTOCYBaHHS TaKOi TOJITUKU MOXKE TTONTUPIOBATUCS HA TEPUTOPIIO
BCIX perioHiB KpaiHu, KiJIbKOX perioHiB abo Ha KOHKPETHO OOpaHWil PErioH YU Tepu-
Topifo [4, c¢. 83]. Taka 0coOIMBICTH PO3MOBCIOKEHHST [l IepKaBHOI PerioHaIbHOT
MOJIITUKY BU3HAYAE HACTYIHUN KPUTEPill KJacudikailii rocrogapchbKo-TpaBoOBUX
3aco0biB 11 peasizaliii: 3a XapakKTepoM BILIUBY, IO IOLISIETbCS Ha 3arabHUN Ta iHAu-
BijlyasibHUI. 3araJbHUI XapaKTep MaloTh TOCIIOaPChKO-TTPABOBI 3ac00M, SIKi 3aCTO-
COBYIOTBCSI Y OJTHAKOBO PiBHIiil Mipi Ta 06cs13i abCOMIOTHO y BCixX perioHax. SIckpaBum
MPUKJIAOM TOCTIOAAPChKO-TIPABOBOTO 3ac00y, 1[0 HOCUTH 3arajbHUN XapakTep,
BUCTYTIAE CIENIabHUN PEKUM TOCIIOZAPCHKOI isJIBHOCTI. ¥ pa3i Moro icHyBaHHS
y MeKaxX KUJIBKOX CIeliaJbHUX €KOHOMIYHUX 30H ab0 TepUTOPiil 3 MPIOPUTETHIM
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PO3BUTKOM Y KOKHIil 3 HUX BiH Oyjie MaTH OJHAKOBY METY, HAIIPSIMOK [Iii Ta 3aco0w.
XapakTepHUMI PUCAMU TAKOTO TOCTIOAAPCHhKO-TIPABOBOTO 3aC00Y € YHIBEpCATbHICTD
Ta 1IEHTUYHICTh Y MeXaHi3Mi peasizallii /Jis TePUTOPIi, /e BOHU 3aCTOCOBYIOTHCS
a60 OYyIyTh 3aCTOCOBAHI.

TocoapchbKo-TIpaBoBi 3acO0M 3araJbHOTO XapaKTepy MaloTh Ha MeTi 3/ilic-
HIOBAaTU PeryJiloBaHH4 1 BIJIUB Ha OJHOPI/IHI €KOHOMIUHI BiJ[HOCUHU Ha Pi3HUX
TEPUTOPiAX, TOMY He BiJI[pi3HAIOTHCSA OJHE Bifl OJTHOTO TIEPETiKOM MeXaHi3MiB 1X
3anpoBa/KeHH Ta (DyHKIIOHYBAaHHS.

[HAMBIAyaIbHI rOCIIOAAPCHKO-TIPABOBI 3aC00M PeryioBaHHS Jep:KaBHOI perio-
HAJIBHOT MOJITUKKA BUKOPUCTOBYIOTHCST BUGIPKOBO 10 OKPEMOTo perioHy abo rpymu
teputopiit. O6’ekTaMu IX 3aCTOCYBaHHsI CTAIOTh TEPUTOPIii Ta/abo cyl’€KTH rocio-
JlapioBaHHS, SIKi MalOTh HU3BKUU COI1aJbHO-eKOHOMIUYHUIN TOTEHIia] PO3BUTKY 1
noTpebyIoTh 0COOIMBUX 3aC00IB, SIKi 3MOKYTh MiIBUIUTH PIBEHb JOXO/IB, a OTKE, 1
€KOHOMIUHY [isJIbHICTD [5, ¢. 91]. 3amaroKyBaTi HasiBHY MiXKperioHaJIbHY acume-
TPIIO ILIIXOM BUGIPKOBOrO BIUIMBY Ha IPOOJIEMHI TEPUTOPIl OKIMKAHI TakKi 3aco0u,
SIK JIepsKaBHO-TIPUBATHE MTAPTHEPCTBO Ta Jiep;KaBHE 3aMOBJICHHSI.

[TpoanamisyBasiim 0COOIMBOCTI 3aCTOCYBAHHSI JIEPKABHOTO 3aMOBJIEHHSI, MOJKHA
JUITH BUCHOBKY, IO IHAMBIAyaJIbHI 3aCO0OM 3a CBOEIO IIPUPOJOI0 MAIOTh ITOABIHHUI
xapaktep. [lo-mepiire, 6yyun MexaHisMoM (hOpMyBaHHST HEOOXiTHOI MTPOAYKITT JIst
nep:KaBHUX TOTPeD, JAepsKaBHe 3aMOBJIEHHS MOXe OyTH 3po0JieHe KOHKPETHOMY
cy0’€KTy rocIogapioBaiHs y KOHKPETHOMY PerioHi. Y pesyJibrati i IpUEMCTBO, SKe
nepeOyBa€ y CKPYTHOMY CTaHOBHIII i TIOTPeOYE JIepsKaBHOI IOMIOMOTH, OTPUMYE MOK-
JIUBICTH BIHOBUTH I TIOKPALIUTH CBOE cTaHoBHINE. [1o-apyre, BiiHOBIEHHS POOOTH
MEBHOTO Cy0’€KTa TOCIOAAPCHKOI AiSIBHOCTI a00 KiJBKOX TaKuX Ccy0'€KTiB aBTOMA-
TUYHO CIIPUSIE TIOJIMIIIEHHIO eKOHOMIYHOI, COIIaJIbHOI, TPYZIOBOI CUTYAIlil Y TIEBHOMY
perioni. 3aBASKN TaKUM TOCIOAAPCHKOTO-IPABOBUM 3aCOO0M Ta iX BHOIPKOBOMY
3aCTOCYBAHHIO MMIIBUIYETHCI KOHKYPEHTOCIIPOMOKHICTH PErioHy, BUPIBHIOETHCS
MiKperioHaJIbHII rucOasanc, MOCUIIOEThCS eKOHOMIKaA KpaiHu B 1iiomy |6, c. 174].

SIK yiKe 3a3HAYAIIOCS, IepKaBHA PerioHaIbHA MOJITHKA, OYIydd CIPSIMOBAHOIO HA
MIeBHUI PETIOH, IOCSATAE TTOCTABIEHUX I[iJIeld, y TOMY YHCJI 3a JIOTIOMOTOI0 KOHKPET-
HOTO Ta IJIeCTTPSIMOBAHOTO BILJIMBY Ha MJIIIPUEMCTBA, SKi Y HBOMY iCHYIOTh. 3-TIOMiXK
yCix iHIuX KPUTEPIiiB Kiaacudikariii rocrnosapchKo-mpaBoBUX 3aco0iB peasisartii jep-
JKaBHOI PETiOHAJIbHOI TIOJIITUKYA HAUTIIMPIINUM € a/IpecaTh, Ha SIKUX BOHU CITPSIMOBAHI.
Cy06’ekTi rOCIIOAAPCHKOI TiSITIBHOCTI YCiX (hOPM BJIACHOCTI, BUKOPHCTOBYIOUN MOSKJIN-
BOCTI, HajlaHi TaKMMU 3acobaMu, 3a0e31eUyI0Th peasi3alliio Pi3HUX BUJIIB MOJITHKH.

Icuye unmamo agpecatis, 1Mo TOTPeOYIOTh BTPYUYAHHS i TOTIOMOTH JIePiKaBH,
poTe 31e6iIbIIOr0 HUMK CTal0Th MiCTOYTBOPIOIOUI MiANPUEMCTBA, MiJANPUEMCTBA 3
iHO3eMHUMU iHBecTHINiAMHU, Maanii OisHec. Ileit mepesik mamexko He TMOBHUM, amkKe
KOJKHE 3 THIPUEMCTB Y Oy/ib-IKUil TIepioji CBOTo (hyHKITIOHYBAaHHS MOJKE TIEPETBO-
PUTHUCS Ha BasKJIMBHIT €KOHOMIYHMIT 00'€KT PErioHy, TUM CaMUM 3/iiCHIOBATH BILIUB
Ha JIep/KaBHY PETIOHAJIbHY IMOJITUKY i Matu HeoOXimHicTs y ii migrpumii. OpHak
ChOTO/IHI Ha3BaHi Cy0’'€KTH TOCIIOAAPCHKOI iSITTBHOCTI 3aC/YTOBYIOTH MEPIIOYEProBOi
yBaru.
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Y KOKHOMY 3 PErioHiB 3a/Ie;KHO BiJl HOTO 0COOJUBOCTEN iCHYIOTH CBOI MiCTOY-
TBOPIOIOYi MiZIIpUeMCTBA. BOHU € CBOEPITHUMU apTePisIMU Y JKUTTENISIBHOCTI 11i7I0r0
MicTa abo K yCbOTO PETiOHY, OCKIJIbKU 3aliMAOThCSI BUTOTOBJIEHHSIM MPOAYKIIi,
peastizariist sikoi 3abe3redye eKOHOMIUHY CcTabiTbHICTh Y PEerioHi, palieBaIiTy-
BaHHS HaceJIeHHS, PO3BUBAE PETiOH, 3aIyvae iHBecTopiB ToIo. Humu, sk npasuso,
BUCTYIAIOTD TiMPUEMCTBA, IO 3aiiMAOTHCST BUAOOYBAHHSIM BYTi/LIsT, BUPOOHUIITBOM
eJIEKTPOEHEPTii, PO3BEICHHSIM TBAPUH, BUPOOHUIITBOM CIJIBKOTOCIIOAAPCHKOT TIPOLYK-
1ii, aeporioptu Toro. CrabisbHe icHYBaHHS Ta (QYHKIIOHYBAHHS MiCTOYTBOPIOIOYIX
MZITPUEMCTB JIO3BOJISIE MIJITPUMYBATH KOHKYPEHTOCIPOMOSKHICTb Ta €KOHOMHY
cTabiibHIiCTh MeBHOI TepuTopii |7, c. 49].

[TligmpueMcTBa 3 iHO3eMHUMU IHBECTUIIIMU, B CTATYTHOMY KalliTajli IKUX 1CHY€E
YacTKa iIHO3eMHOrO Karlitay, HoTpeOyIoTh 0COOIMBOIO CTaBAeHHs 3 OOKY Jep/KaBU.
BaxnuBicTh fep:kaBHOI OTTOMOTYA TaKUM MiATPUEMCTBAM TOJISATAE Y TOMY, IO,
no-tepiie, y pasi ix MpoaAyKTUBHOI POOGOTH 30iTbIIYETHCS IX YHUCIO CIIOYATKY Ha
TEPUTOPIil MEBHOTO PETiOHY, a TOTIM 1 Ha TepuTopii Beiei kpainu. Ile mo3BomMTh MM/~
BUIIUTU €KOHOMIYHI TTOKAa3HUKU PETIOHY, y JKOMY BOHU (PyHKITIOHYIOTh. [lo-apyTe,
3 GOKY IHIIMX iIHO3EMHUX 1HBECTOPIB MOYHETHhCs aKTUBHIIIA 3alliKaBJEHICTh Y CITiB-
npaiii, 1o pussese A0 30i1blIeHHsT 00CATIB IHO3eMHOTO KalliTaly Ha Haliiil Tepu-
topii. ITo-TpeTe, Ha TAKKUX TAMPUEMCTBAX 3aCTOCOBYBATUMETHCSI HOBE O0JIaIHAHHS,
a TAaKOXX HOBI TE€XHOJIOTIi BUPOOHUIITBA TIPOLYKIIIi.

Mautnii 6i3Hec Maiike 3aBKan 1TepedyBaB y HEITPOCTOMY CTAHOBHIIN TIOPiBHSIHO
3 CepeiHiM Ta BeJMKUM Oi3HEeCOM, TelepilllHg eKOHOMiuHa Kpu3a Horipimia i 6e3
TOro CKJaAHy cuTyaiifo. ITocayru ta ToBapu Masoro 6isHecy € HaHOiIbII JOCTYII-
HUMU JIJII TPOMAJISIH 32 CBOEIO I[IHOBOIO TOJIITUKOIO, aJKe JO3BOISAIOTh HE3aMOKHIHT
JACTUHI HACeJTeHHS 3a0BOJIBHUTH CBOI MOTPeOU TMOKyTIis. [liBUIIEeHHS TPOKUT-
KOBOTO MiHIMyMy TPOMaJIsIH, OAATKIB i 300DPiB /IS TIPUEMILB, OPEHIHOI MJIaTH
TOIIIO IOCTYIIOBO NPU3BOJAUTD /10 3aKPUTTS mifnpueMmcts. [IpeactaBHuku mMasoro
6izHecy, sIK HiKOJIH, TOTPEOYIOTh THATPUMKY 3 OOKY Jlep:KaBH, ajyke BOHU 3abe3Iie-
4yIOTh OTPeOM TPOMa/IsIH, KOTPi Y pasi iX 3HUKHEHHS He MaTUMYTh MOKJIMBOCTI 1X
3aJI0BOJIHUTH, 1[0 TIPU3BEJIE 10 EKOHOMIYHUX TIPOOJIEM Y PeTioHi.

[leprioueproBUMY rOCIIOAAPCHKO-TIPABOBUMHE 3ac00aM, 10 BUKOPUCTOBYE JIEP-
’KaBHa pPerioHaJbHa MOJIITHKA Ta sIKi MOXKYTh JIOTIOMOTTH TaKUM Cy0’€KTaM rocrio/a-
PIOBaHHS, € HAaJIAHHST iIHBECTHUIITHUX, TI0JJATKOBUX Ta 1HIINX IIiJIbT; HaZAHHS OTAIlii,
KoMIteHcallii, cybeuiii. TosoBHa Meta Beix 3ac00iB — HOKpallleHHsT YMOB (DyHKITO-
HYBaHHS MiJTTPUEMCTB.

OKpiM TOro, TocIoAapchbKO-IIPABOBI 3aco0U peasiisallii Aep:KaBHOI PerioHaaIbHOI
HOJIITHKY MOKYTh OYTH CIIPSIMOBaHI Ha OKpeMi B BUPOOHHUIITBA ab0 iH(DpacTpyK-
TYPHI 00’€KTH, 10 TaKOXK € KpUTepieM st ix kiaacudikarii. OOpaBIy meBHUN BT
BUPOOHUIITBA, JepKaBa BUPIIIYE, SKUH 3 HOro HANPSMKIB HeoOXigHO 3abe3neynTi
CBOEIO MITPUMKOIO K MEePCIeKTUBHUN /71T eKOHOMIYHOTO PO3BUTKY periony. Hampu-
KJIaJl, Ha THUX TEPUTOPISX KPaiHH, Jie TIepeBakae CiibCbKOrOCIOAaPChKe BUPOOHUIITBO,
iciye norpeba PO3BUTKY IMIJAIPUEMCTB, SKi 00 BiAPOMKYIOTH Ta 3a6e311euyioTh He
JIAIIE BJIACHY KpaiHy, a U 1HII KPaiHW BiIIIOBIJHOIO MTPOAYKITIE.
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[IpoBenena kmacudikallis mokasamua, Mo y MexaHi3Mmi peasizailii gep;KaBHOI
perioHaIbHOI MOJITUKY HEMA€E IOCIOAapChKO-TIPABOBUX 3ac00iB, sIKi MpPUTaMaHHI
BUKJIIOYHO I[bOMY BUAY Jlep>KaBHOI MOJIITUKU. [[epskaBHa perioHasibHA TOJITUKA Y
CBOEMY BILJIMBI HA BIIHOCUHH, 1110 PETYJIOI0Th FOCIOAAPCHKY AisIbHICTb, BUKOPUCTO-
BYy€ 3ac00H, sIKi HaJIeKaTh 0 €EKOHOMIYHOI TIOJIITUKY JIepKaBU. Y 3B’sI3KY 3 THM, IO
caMme JiepKaBHA perioHajibHa MMOJITUKA OXOILIIOE PI3HOMAHITHY HMAJITPY CYCHIIbHUX
BiJIHOCUH, BUHMKA€E HEOOXIHICTh Y BUPOOJEHH] BIACHUX TOCIIOAAPCHKO-TIPABOBUX
3aco0iB 11 peastizaiil, ki OyLyTh y IIOBHOMY 00Cs31 BiIIOBiATH I[L/ISIM Ta 3aBIAHHIM,
MIOCTABJIEHUM TIepe/] Helo.

Cucremarnsaiiisi y>ke HASBHUX Yy apCeHaJ JIeP;KaBHOI PETIOHAIBHOI IO TUKI
rOCITOIAPCHKO-TIPABOBUX 3aCc00iB 03BOJIUTH cHOPMyBATH €AMHUIN TPABOBUIA Tijl-
Xijl 10 PO3YMIiHHSI TOTO, sIKi came 3acO0HM € rOCroapChbKO-TIPABOBUMMI i HAJIEKAThH
JIVITITe TaKiil TOMITHI, SIKi iHTepecH BOHU PEryJioioTh Ta SIKUM Ma€ OyTH KiHIeBU
pe3yJIbTaT iXHBOI [ii. 3aBASKN HAsBHOCTI KOHKPETHOTO MOHATIWHOTO amapaTy Ta
fforo kiacudikarii Oyge 10CATHYTO 30aMaHCOBAHUI COIIATbHO-EKOHOMIUHWIA PO3-
BUTOK KpaiHM, MOJI0JIAHO aCUMETPil0 Y PO3BUTKY Pi3HUX PErioHiB, IEePETBOPEHO iX
Ha KOHKYPEHTOCITPOMOKHI, MiIBUIIIEHO MiKHAPOIHY KOHKYPEHITIO MiAITPUEMCTB, 1110
3HAXO/ATHCA HA iX TEPUTOPII.

Bucnoexu. llepiioyeproBum 3aBJaHHSAM 3aKOHO/IABCTBA Jlep:KaBy 1 IOPUAMYHOL
HAYKM € aHai3 i kaacudikallis yske HasiBHUX TOCIIOapChKO-TTPaBOBUX 3ac00iB pea-
Jtizartii epsKaBHOI PerioHaIbHOI TOJITHKH, & TAKOK PO3POOJIEHHS] HOBHX TTi/ICTAB JIIsT
iX mozasIpIIoi Kaacudikaiii Ta cucTeMaTH3arii.

Y Mexani3Mi peanisalii Jep:kaBHOI perioHajabHOI TMOJITUKU HEMa€e rocioiap-
CHKO-IIPABOBHUX 3ac00iB, 110 IPUTAMAHHI BUKJIIOYHO I[bOMY BUIY A€P:KaBHOI IOJIi-
TUKH, BAKOPUCTOBYIOTHCS 1 34001 €KOHOMIUHOI TIOJIITHKY Jep:KaBy. Y 3B'SI3KY 3 1IUM
BUHUKA€E HEOOXiZHICTh Yy BUPOOJIEHH] BIACHUX TOCIIOAAPChKO-TIPABOBUX 3aC00iB 1l
peaJizartii, s;ki OyyTh IpUTaAMaHHi JIMIIE TaKiil gepsKaBHIN MOJITHII 3 TTOAAJIBIIOI0
IMILJIEMEHTAIlI€I0 Y YMHHE 3aKOHOJABCTBO YKPAIHMU.
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Classification of economic and legal remedies for the realization of the state regional policy

The article is devoted to the study of the economic and legal mechanism for ensuring the functioning
of the state regional policy in Ukraine. The existing legal and regulatory framework on the availability
in it necessary and sufficient conceptual apparatus, a list of economic and legal items or the effective
implementation of the state regional policy is analyzed. The main defects of the legislation regulating the
state regional policy are defined.

State regional policy is a fragment of social and economic policies in the scale of its specific
administrative units — regions, and in content — by the means of a synthesis of economic and legal
methods aimed at solving problems of state investment, innovation, foreign trade, sectoral policies, where
the economic and legal means are regarding the economic part of this policy. It was substantiated that the
efficiency of national regional policy depends on how successfully the state can combine and integrate all
the directions and types of policies and especially their economic and legal means.

It is established, that the general means of state regulation are defined in the Commercial Code of
Ukraine as a key. However, there is a need to identify and consolidate the entire system of economic and
legal means of state regulation that can be applied in the implementation of the state regional policy
and to determine the specific implementation mechanisms. It was found that for all state regional policy
objects the universal are such economic law enforcement actions as a public-private partnership and
special modes of management.

Keywords: state regional policy; economic and legal remedies; government order; public-private
partnership; special modes of management.
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HEAOAIKM IOPUAMYHOI TEXHIKM BUKAAAEHHS
OKPEMUX HOPM BIOAXKETHOTO KOAEKCY YKPAIHM

Buceimaeno oxpemi nedonixu 1opuduunoi mexnixu suxiadenis oxkpemux nopm bioodwcemnozo xodexcy
Yipainu. /losedeno, wo 6100xcemue 3aK0H00ABCMEO NOGUHHO YMBOPIOBAMU YINICHUL De2YAAMUCHULL
mexanism. Hazonoweno, wo ocobausy yeazy npu 600CKOHAIEHHI NPABOBUX HOPM CII0 36epmamu Ha mex-
HiKO-10pUdUUNi acnexmu, sSxi 6i06usaomy iHpopmayin 6 nopmamueno-npasosomy axmi. Ha suxonanis
nopm brodawcemnozo xodexcy Yxpainu ciio pospobumu i npuitnsmu 0ecsamxu 3aKoH00aA6UUX T NiO3AKOHHUX
axmie, 6e3 AKUX yminenms nPasosux NPUNIUCI6 y Jcumms e 6i00Y6acmoCs.

KouoBi ciioBa: 1ipaBoBa HOpMa; IOPUANYHA TEXHIKA; TPABOBA KOHCTPYKILis; Bro/KeTHIIT KOJleKC
VYipainu; 610KeTHe 3aKOHOAABCTBO; TIOPSAOK YIIPABJIIHHSL.

Knumoea C. H., xanjujat HayK 10 TOCYNAPCTBEHHOMY YIIPABJICHUIO, JIOIIEHT, JOLEHT Kade-
JIPBI TIpaBa 1 eBpomeicKoil nHTerpainu XapbKOBCKOTO PETHOHAIBHOTO NHCTUTYTA TOCYAAPCTBEHHOTO
ynpasaeaus HATY npu Ilpesunente Ykpaunbl, Ykpansa, . XapbKOB.
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Hemocratky OpUANYECKOl TEXHUKH HU3JIO0KEHHsI OTAEIbHBIX HOPM bBlomkerHoro kozjekca
Yxpauunst

Paccmampusaromest omoenvivie Hedocmamyu HOPUOUYECKOT MEXHUKU USLONCEHUSL OMOCIOHBIX
nopm brodwcemmnozo xodexca Yipaunoi. /loxasano, umo 6100xcemuoe 3axon00amenvcmeo 00iucHo 00pa-
306bI6aMH UELOCMHDLL pe2yasimueHuiil mexanusm. Ocoboe sHUMANHUE NPU COBEPUEHCMBOBAHUL NPABOBHLY
HOpM Cclledyem 00pawams Ha MEXHUKO-IPUOUYECKUEe ACNeKMbl, KOMOPble OMPAiNCaom uH@opmMauun 6
HOpMamueno-npasosom axme. Bo ucnomenue nopm Broducemnozo xodexca Yepaunvi ciedyem paspato-
mamo u NPUHAMb 0CCAMKU 3AaKOHOOAMEILHVIX U NOO3AKOHHIX aKmoe, 6e3 KOMOpuiX npagosvie npeonu-
Canusl He ONIOUANOMCSL 8 IHCUSHD.

KiroueBbie cioBa: npaBoBas HOPMa; IOPUANYECKAST TEXHUKA; MPABOBAas KOHCTPYKINUS; Bioker-
HBII KOIEKC YKPauHbI; OI0/KETHOE 3aKOHOAATETHCTBO; TIOPSIOK YIIPABICHHUS.

Bcmyn. Tpancdopmartist GI0KeTHUX MTPABOBIIHOCKH, 110 3apa3 BifOyBa€ThCs
B YKpaiHi, MocTynoBo 36aradye 3MicT yrpaBiiHHs myOaidHuMy (GiHaHCaAMU, [Tisiib-
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HicTh cy0’'€KTIB YIPaBIiHHS CIPSIMOBYETHCS Ha 3aJ0BOJIEHHS 1IyOIUHOrO iHTEpecy.
PosB’si3anHst 1pobJieM, sIKi CbOTO/HI TOCTaBKIa Mepejl YKPaiHChKUM HapoaoM (hiHaH-
cOBa KPH3a, 3HAYHOI0 MipPOIO 3aJIE5KUTh BiJl PO3POOKN BUBAKEHUX Ta OOIPYHTOBAHUX
pillleHb MapJaMeHTy, YPsiy Ta CHeliaJi30BaHUX OpraHiB IyOJIiYHOI BIaM MIOIO0
yIpaBJiHHs yOmiyHUMEU (DiHAHCAMM, BiJl HIJTICHOCTI PEryJiol0Yoro MexaHizmy y
JlocTiIKyBaHil cdepi.

Bepxosna Paga Yipainu 21 uepsust 2001 p. npuiitsna 6a30Buil 3aKoH, 10
BU3HAYA€ 3acaju OIOIKETHOI cucreMn YKpainu — BiojskeTHuil Komekc Ykpainu
(masni — BKY) [1], gaxkuii HeomHOPa30BO OMOBHIOBaBCA 1 3MiHIOBaBCs. Crarreto 4
BKY BusHaueHO Tepesik HOpMaTUBHO-IIPABOBUX aKTiB, IO PETYJIIOIOTH OIOIKETHI
BifiHocuHM B YKpaini. OjHaK /10 T[bOTO Yacy 3aJUIIUJINCI HEBPETYJIbOBAHUMU
Hopmu okpemux crareii BKY, a came: 1) Kabinerom MinicTpis Ykpainu He Bu3Ha-
YeHO TOPSANIOK 3A1MCHEHHS 3aII031MYeHb 10 MICI[eBUX OIOIKETIB, SIK TOIO BUMArae
ct. 74 BKY, 2) 3akoHo1aBY0 He BU3HAYEHO OKPEMUX IUTaHb HaJaHHS CyOBeHIIiil
i3 /lepskaBHoro Oro/pkeTy Yipainu, sik Toro Bumarae ct. 105 Bro/pkeTHOro Kojgekcy
Ykpaian; 3) He BperyJsboBaHO CIEIIATbHIM 3aKOHOM TIOPS/IOK JePKABHOTO KOHTP-
0JII0 3a JIOTPUMAHHAM OI0/KETHOTO 3aKOHOJABCTBA Ta MPUTSTHEHHS 0 Bi/MOBI-
JnanbHOCTI 3a GozKeTHI mpaBonopymients; 4) Kabinerom MinicTpiB Ykpainu He
3abesneyeHo BUKoHaHHs crateil 59 Ta 60 BKY y yacTuHi BCTaHOBJIEHHST €IMHUX
(hopM 3BITHOCTI OpraHiB CTATHEHHS 3a MOAATKaMK i 300paMu Ta MoJAaHHs iHMOP-
mairii PaxyHKkoBiil masaTi i3 3a3HayeHoro nuranHs Toino; 5) Kabinerom MinicTpis
YKpainu He 3aTBep/KEHO MOPSIIOK BUKOPUCTAHHSI KOTITIB IePKABHOTO OIOJIKETY 3a
OIO/KETHUMM MTPOTPaMaMi Ta TIOPSIIKY 1 YMOB HaJlaHHsI cyOBeHIliil; 6) «He 3aTBep-
JUKEHO JlepsKaBHUX COIIaJbHUX CTAH/IAPTIB 1 HOPMATUBIB, BiJIMOBIIHO /10 cTaTTi 94
BrojzkeTHOrO KOZIeKCYy YKpaiHM B OMMCOBOMY Ta BapTiCHOMY BUTJISI 33 KOKHUM
i3 MTOBHOBa)KEHbD, JIEJIETOBAHUX /I€PKABOI0 OPTaHaM MiCIIeBOTO CaMOBPSIYBaHHS»
[2] Ta in.

Ananiz nimepamypuux danux i nocmanosxka 3aodaui docaioxcenns. Ilpo-
6JieMU, TTOB’sI3aHi 3 PEryTIOBaHHSAM YIIPABIIHCHKUX 1 (hiHAHCOBUX BiZIHOCHH, OYJIU Y
IEHTPi yBaru BiTYM3HAHUX yUeHUX-(DaxXiBIliB 3 aJ]IMiHICTPATUBHOTO Ta (hiHAHCOBOTO
npaBa, cepel akux B. b. ABep’anos, IO. I1. butaxk, B. M. lapamyx, 1. C. Ipunenxo,
E. C. [Imutpenxo, O. O. /Imurpux, C. B. Kisasos, C. B. Kypinamuii, M. II. Kyue-
pasenko, B. K. Koxmakos, A. T. Komsiok, O. A. Jlykamies, A. O. Monaenxo,
B. 4. Hactiok, H. P. Huxxnuk, O. II. Pa6uenko, O. O. Cemunk, 1. B. Cosnomkina
Ta iH.

HayxkoBo 3nauy1iii nutanHs, OB’ A3aHi 3 PI3HUMU aclieKTaMu 3aKOHOTBOPEHHS,
pO3TIganucs y mpargx BiTUM3HAHUX yueHux, a came: . O. buumi, T. O. [linnua,
I. O. 3axkiposa, O. M. Kocrenka, B. ®. IToropinka, C. B. Iloseninoi, A. O. CeniBa-
Hosa, 0. C. Illemmmyuenka, 1. /. Illyraka Ta 3apybixuux asropis: Felix Frankfurter,
Aurelien Portuese, Orla Gough, Joseph Tanega.

OO6’eKTOM JIOCIIIKEHHST BUCTYTIAIOTH TIPABUJIa 30BHINIHBOTO BUPAKEHHSI 3MICTY
HopM bropkeTHOTO KOj/iekcy YKpaiHu.
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Mema i 3a60anns cmammi 10JSITAIOTH Y BU3HAYEHH] HATIPSIMKIB YIOCKOHAJIEHHST
IOPUMYHOI TEXHIKA HOPM OIO/KETHOTO 3aKOHOAaBCTBA YKPAiHU.

Buxnao octosnozo mamepiany. Oprauu 1my0/HivHOI BJIaU 3/[ICHIOIOTH yIIpaB-
JIIHCBHKY [ISJIbHICTD Y TIPOIleCi CTBOPEHHS 1 y TPOIleci BUKOPUCTAHHS BiAMIOBIIHUX
(OHIB TPOIIOBUX KOIITIB, a YCINX TaKOl Ais/IbHOCTI 6araTo B YOMY 3aJI€KHUTh Bijl
SIKOCTI HOPMATUBHO-TIPABOBUX aKTiB y cdepi ¢inancis. Tox MoBa mizie mpo okpemi
aCTMeKTH 3aKOHOTBOPUYOTO TIPOIIECY.

[Tpobiemu «ipaBoBoi BusHaueHocTi» («the principle of legal certainty») a6o
«IIPaBOBOI YperyJabOBaHOCTi» He OJMH Pa3 CTaBaJU MPEJMETOM JOCTI/KEeHHs Hay-
koBIiB [3—7; 14; 16—18]. Ha xymky astopis crarti «The principle of legal certainty
as a principle of economic efficiency», npusimn npaBoBoi BusHayeHocti B €Bpo-
neticbkomMy Co103i € MATPYHTIM €KOHOMIYHOI e(eKTUBHOCTI y CYCIIJIBbCTBI i, 1O
HaKTOJIOBHIIE, — B3aEMO3B’SI30K SIKiCHOTO TIPABOBOTO PETYJIIOBAHHS Ta BUCOKOTO
piBHs edeKTHBHOCTI GyJI0 BCTAHOBJIEHO Y PillleHHSIX C€BPOMENCHKOTO Cyay 3 MpaB
JIIOJIMHY, SIKI aHATI3YI0ThCs aBTopaMu ctatTi [3]. Po3BuBaroun 1110 TouKy 30py, MOKHA
IIPUITYCTUTH, 1[0 HEYBa)KHE CTaBJIEHHS 3aKOHOABIS 10 TEXHIKM BUKJIAJEHHS HOPM
OI0/IKETHOTO 3aKOHOAABCTBA Oy/1e MaTH HAC/IIKOM HOBLJIBHUI PO3BUTOK (hiHAHCOBHMX
BiTHOCUH y KpaiHi.

IOpuanyna TexHika € cyTo IOPUANIHUM ABUTIEM. ToMy /1JIT PO3KPUTTS CYTHOCTI
I[BOTO TIOHATTS MOTPIOHO 3BEPHYTHUCS JIO JIFKEPET, TI[0 MICTSITh Tleid TePMiH.

[Opuanuyna texnika — gBullle IPUKJIAJAHOTO XapaKTepy, MoB’sA3aHe 3 ycima
chepamu TpakTHYHOI fopucnpyaeniii. IIpu 1pomy 6esmocepentiM ii IpeaMeToM
BUCTYTAIOTh 30BHINTHI (pOPMU I0PUAMYHOI IPAKTUKHU, STKUMU € TTePEYCiM IOPUINUHI
aKTU-JOKYMEHTH, IXHi 3i6paHHst, 30ipHUKK TOIIO. Y 3B’SI3KY 3 I[UM IOPH/IMYHA TEXHIKa
BU3HAYAETHCS SIK CYKYITHICTh BUPOOIEHNX Y IOPUCHPY/IEHIN] MPaBUI 30BHINTHHOTO
BUPAKEHHS Y TEKCTaX Pi3HUX MPaBOBUX aKTiB (HOPMOTBOPYOTO, HOPMOPpeai3alliii-
HOTo 260 HOPMOTIYMAYyHOTO XapaKTepy) MEBHOTO MPABOBOTO 3MICTY, CHCTEMATH3AITi1
MIPaBOBUX aKTiB-ZIOKYMEHTIB [4, c. 56].

ABTOpH TiIpYyYHUKaA «3arajbHa Teopis AepskaBy i MpaBa» MepeKoHaHi, 10 HOP-
MOTBOPYY TEXHIKYy CJIi/l BUBHAYUTHU SIK CUCTEMY MPABUJI i HeMaTepiasbHUX 3ac00iB
BUPaKEHHST 3MiCTYy HOPMAaTUBHOTO ITPABOBOTO aKTa, BUKOPUCTAHHST SIKUX 3a0€31euye
MTOBHOTY, CTUCJICTh, TOYHICTD, YiTKICTh, ICHICTb 1 HECYIIEPEUHICTh HOPMATUBHUX
MIPaBOBMX aKTiB Ta CHCTEMHI 3B's13ku Mixk HUMHE |5, . 302].

3TiIHO 3 TEH/EHITISIMHU, 110 PO3TOPHYJINCS B YKPAiHCHKOMY IIPABOBOMY ITPOCTOPI,
HOPMOTBOpYA TEeXHiKa PO3TJISIIAETHCS SIK BUJ I0PUAMYHOI TexHiku. [Ipu mpbomy
I. O. Bunga taymauuts ii 9K cucteMy BUPOOJEHUX TEOPI€IO0 i HPAKTHKOIO HOP-
MOTBOPYOCTi TIPaBUJI i HeMaTepialbHUX 3ac00iB BUPAKEHHST 3MiCTy HOPMAaTHBHOTO
MPABOBOTO aKTa, BUKOPUCTAHHS SIKUX 3a0e31e4y€e BU3HAYEHICTh Ta JOCTYITHICTh HOP-
MaTHBHO-IIPABOBOTO Marepiasy, CUCTeMHi 3B’SI3KM Mi’k HOPMATUBHUMMU IIPABOBUMU
aKTaMu Ta ixHiMu npunucamu (4, c. 57].

PesyibraTu HU3KM TOMEPEAHIX AOCTIKEHb aBTOPa Jal0Th 3MOTY 3pOOUTH
BHCHOBOK: TekcT BKY 0yio cTBopeHO 3a 3araJbHUMU MPABUIAMU OPUIAUIHOI
TexHiKM (SIKi omucaHo y jkepenax [5; 6, c. 27-28; 7-9; 16—18]), onnak B okpe-
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MHUX BUIAJAKaX OyJO MOPYIIEHO CTPYKTYPHI MpaBUJa ePETBOPEHHS COMIATIbHO
3HauyIoi iHdopmariii po 1my6sivHi GiHaHcH Ha HOBUI e(eKTUBHO IiE€BUIT HOpMa-
TUBHO-TIPABOBUH aKT 32 Ha3BO «DbBroskeTHNiI Kojieke YKpaiHu», JOIYIEeHO 1HIITi
noMuaky. Ileil BUCHOBOK aKTyasiszy€ HeOoOXIIHICTh yAOCKOHANEHHS OI0IKEeTHOTO
3aKOHO/IaBCTBA.

[IpencTaBHUKN IOPUIUYHOT HAYKU JOTPUMYIOTHCS TIEPEBAYKHO TAKOl TO3MIIii, 10
IOpUINYHA KOHCTPYKIS — po3ymMoBa (hopma, sgKa J03BOJISIE OPTaHi3yBaTH MPaBOBi
3acobu Tak, o6 BOHU, JOMOBHIOIYN OJIMH OJHOTO CUCTEMHUM YHHOM, YTBOPIOBAJIH
IiTICHWIT PeryJISITUBHUN MeXaHi3M, 10 3abe31euye JTOCATHEHHST 3a/[aHOT0 TPABOBOTO
pe3yJibTaTy. bazoBuMu KOHCTPYKISIMA TTPaBOBOi iH(MOPMaIlii € MocTaHOBKA ITiJIe,
JI0 SIKMX aKTyaJbHO TPSAMYE 3aKOHOJABEIlb Ta MOTEHIIHHO KepoBaHi cyl’eKTH, sKi
OTPUMYIOTD 3aCO0H IOCATHEHHST 1UX Tiiieit. Ha/3BuvaiiHo BasKJIMBUM, 3 TOYKH 30py
MaKCHMaJIbHOI ONTUMI3allii IPoliecy MPaBOBOTO PETYJIIOBAHHS, € TeXHIKO-IOPUINYHI
acCIIeKTH, AKi 300pakaioTh HmapameTpu (opmasizanii Tesaeosoriyboi (1ijboBoi) Ta
IHCTpYMEHTAJIbHOI 1H(OpMAaIlil y MOBI HOPMATUBHO-IIPABOBOTO akTa [7, c. 7].

Posrasnemo pesiki mpukiaaun KoucTpykmiit Hopm BKY, ski motpebyoTh
JI0OTIPAITIOBAaHHS.

Ilo-nepwe, 1. 3. cr. 94 BKY BusHaueno Tak: «3aranbHuii o0csar GiHaHCOBUX
pecypciB 3a KOKHUM BUIOM MiKOIOKeTHUX TpaHC(hEPTIB, BU3HAUYECHUX ITYHKTAMMU
6—8 wactunu nepioi cratti 97 1mporo Kozekcy, po3paxoBy€eThes Ha TM/ICTaBI 1epsKaB-
HUX COIIAJIbBHUX CTaHAapPTiB i HOPMATUBIB, SIKi BCTAHOBJIOIOTHCS 3aKOHOM Ta THITUMU
HOPMAaTHUBHO-TIPABOBUMU akTaMus» [1].

Busnauumo crnocobu (1puitomMu) BHKJIALy AaHOI HOPMHM IIpaBa: 3a CTYIEHEM
abCTPaKTHOCTI BUKJIAY — Ka3yiCTUYHUIT; 32 CTYIIEHEM TIOBHOTH BUKJIALY — OJaHKeT-
HUH; 32 popMOIO TIPOTO3UILIT — Y BUTJIA/I OTOBIIABHOI MTPOTIO3HUIII].

Takum yrroM, 1. 3 ¢1. 94 BKY He Mmosxe OyTu pearizoBaHuii opranamu my6Jriu-
HOT'O yIpaBJiHH 0e3 MPUITHATTS 1HIIOTO, CIENiaJbHOro 3aKOHY abo IiA3aKOHHOIO
HOPMAaTHBHO-IIPABOBOTO aKTa.

I. O. Bus cTBepIKYE, 1O PO3POOUTH KOHIIEIIIIIIO 3aKOHY — 3HAYUTh PO3POOUTH
3araJibHUIl 3a/lyM, OCHOBHI iji€l, HaJlaTH 3arajibHy XapaKTePUCTUKY Ifijell Maii0yT-
HBOTO aKTa. Bijx izmei akTa KOHIIEMIisT BiZIPi3HSIETHCS THM, 110 IePIa 3HAYHOIO MipoIio
MarepiajsizoBaHa y npyriid. Bijg Momesi HOBOTO akTa KOHIIENIlid BiJIPI3HSIETHCS TUM,
1[0 OCTAHHS 1€ He MICTUTh TEKCTY IiIrOTOBJIEHOTO akTa [4, ¢. 33].

IcHye Touka 30py, 3TifiHO 3 SIKOIO0 KOHIIETIisI 3aKOHY BBAKAETHCS 3ac060M (erre-
MEHTOM, TIPUHOMOM) IOPUANYHOI (200 3aKOHOIABYOI) TEXHIKUA. Y TaKOMY acIeKTi
KOHIIEIIIIII0 3aKOHOIIPOEKTY BU3HAYAIOTD SIK BIJ[HOCHO aBTOHOMHUH MTPUIIOM I0PUIY-
HOI TeXHIKU Ta CAMOCTIHHMI TOYAaTKOBUI eTall 3aKOHOTBOPUYOCTI, SKU1 CTAHOBUTH
co0010 CIeIiaIbHO TATOTOBIEHY HAYKOBO-TIPAKTUYHY MTPOTHO3HY iH(OpPMAIIiio, 10
MICTUTD TEBHY €KOHOMIYHO BUIPABIAHY CUCTEMY TPAKTyBaHHS IOPUAWYHO 3HAUY-
1101 JIiSIJIbHOCTI, MeXaHi3M 11 MpaBOBOTO OTIOCEPeJKYBaHHA 1 peaJsiizallii, BUCTYIIA€
PO3TOPHYTUM OOIPYHTYBAHHSIM HEOOXIIHOCTI THITOTOBKH 1 MIPUITHSTTST KOHKPETHOTO
3akony [11, c. 98].
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Bukopucranus 1iei indopmaliii npu po3pobIli 3aKOHOIPOEKTY IIPO BHECEHHS
3MiH /10 BrojpkeTHOTO KojleKCy YKpaiHu HecTHMe MO3UTUBHUM YMHHUKOM SIK JIJIST
CTBOPEHHSI SIKICHOI ITPaBOBOI 6asM, Tak i /i1 PO3BUTKY (hiHAHCOBOI CHCTEMU B3araJii.

[IpoexkTnn HOPMATUBHO-TIPABOBUX aKTiB, TIOB’SI3aHUX i3 PO3BUTKOM i KOHKPETH-
3artiero 6a30BUX, (QyHIAMEHTATbHUX 3aKOHIB, MAIOTh Bi/IIOBIZIATH TaKMM OCHOBHUM
BUMOTaM: a) CTPYKTypa i 3MIiCT aKkTa, 10 KOHKPETHU3YE, NOBUHHI BU3HAUATHUCS 3
ypaxyBaHHSAM CTPYKTYPHU i 3MICTy OCHOBHOTO aKTa; 0) MOHSTTS i TEPMiHH, 0 BUKO-
PUCTOBYIOTHCS B aKTi, MAlOTh TOYHO BiJ[OBIZIaTH TEPMIHOJIOTIT OCHOBHOTO aKTa;
B) BUKJIQJEHHS HOPMATUBHUX IIPUIMCIB B aKTi IIOBUHHO OyTH TakuMm, abu 3abesrie-
YUTH €IHICTH CTHJIIO 000X aKTiB; T') y HEOOXIJIHUX BUIAAKAX AOIIIBHO MOCHIATHCS
Ha ocHOBHUI akT [8, ¢. 305].

VBakaeMo HeOOXiJHUM He TiJbKKM IPUNHATH CHeliaJbHUN 3aKOH, IKUM CJIiI
BU3HAUUTU <«JIeP:KaBHI COIiaibHI CTAaHJAAPTA i HOPMATUBU», a U BU3HAUUTH 1€l
tepMmiH y cT. 2 BKY — «Busnauennsa ocHOBHUX TepMiHiB». EdQekTuBHICTD TPaBOBUX
3ac00iB HiABUIIUTHCS Y JAHOMY pasi, OCKIJIbKM HOPMATUBHI aKTH i MOJIOKEHHS Pi3-
Hux crateii BKY 10M0BHIOBATUMYTh OJIMH OJHOTO CHCTEMHUM YHHOM, Oy/Ie YTBOPEHO
JIOTTYHO MOOYI0BaHMil PEryIsSTUBHUI MeXaHi3M. B iHIIOMY BUIIAJKy MMOJIOKEHHS 1. 3
ct. 94 BKY 3acrocyBatit HEMOKITUBO.

ITo-0pyee, nimicHicTh TIPoOITECy YIPaBIiHHS MyOiYHIMA (DiHAHCAMU HEMOIKJTBA
6€e3 CHCTEMHOTO Ta sIKicHOro KOHTpoJiio. Y cr. 113 BKY Bu3HaueHo MOBHOBaKEHHSI
OpTaHiB Jiep:KaBHOTO (HDiHAHCOBOTO KOHTPOJIO MIOJI0 KOHTPOJIO 32 MOTPUMAHHSIM
O10/IKETHOTO 3aKOHOIaBCTBA. 30KpeMa, /10 TOBHOBAyKEHb OPTaHiB JIepKaBHOTO (hiHaH-
COBOTO KOHTPOJIIO IIOJ0 KOHTPOJIIO 3a JOTPUMAHHSAM OIO/KETHOTO 3aKOHOJABCTBA
HAJIeKUTh 3MIHCHEHHS KOHTPOJIIO 3a: «1) miylboBUM Ta e(heKTUBHUM BUKOPUCTAHHIM
KOIIITIB JIEP;KABHOTO OIO/KETY Ta MicI[eBUX GIO/KETIB (BKIIOUAIOYN TIPOBEIAEHHST IEP-
’KaBHOTO (hiHAHCOBOTO ayuTa); <..> 5) BEAEHHSM OyXTraiTepchKoro 00JIiKy, a TaKOK
CKJIaMaHHsAM (DiHAHCOBOI i GIOKETHOI 3BITHOCTI, ACHOPTIB OIOZKETHUX MPOTPaM
Ta 3BITIB PO 1X BUKOHAHHSA (y pa3i 3aCTOCYBaHHST IPOTPAMHO-IIIJIBOBOTO METONY Y
OIO/IKETHOMY IIPOLIECi ), KOIITOPKUCIB Ta iHIIMX JAOKYMEHTIB, IO 3aCTOCOBYIOTHCS B
npoieci BUKOHaHHS OtojkeTy» Ta inme [1] (Bumineno vamu. — C. K.).

Coainx 3azHauynTH, 110 IoJoKeHHs xanol crtarti bKY maorts ctumictuaxi
MOMUJIKH; He 30BCIM TOYHO BUKOPUCTAHO Y II. 5 JIIECTOBO «3aCTOCOBYIOThCs». BBa-
JKAEMO, TI10 JIOKYMEHTHU y MPOIeci BUKOHAHHS OIOJIKETY MalOTh BUKOPHCTOBYBATHUCS,
a He 3aCTOCOBYBATHUCH.

[Momo 3micTy MOCTIKYBAHOT CTATTI — BAAIHUI Cy0 €KT, SIKU y MeKax, BU3HA-
yenux 1. 1. ct. 113 BKY Ta cnemianpuumMu 3aKkoHaMu i MiJI3aKOHHUMUA HOPMaTHUB-
HUMM aKTaM¥, Pealisy€ CBOI BJaJHi IMOBHOBaKEHHS, CIIPSIMOBaHI Ha 3a0be3IeyeHHst
(hiHAaHCOBOTO KOHTPOJIIO, € CYO'€KTOM, HA/IIJIEHUM KOMIIETEHITIETO.

Busnauena 3ak0HOZABCTBOM KOMIIETeHIlisT Y cdepi (piHAHCOBOTO KOHTPOJIO €
OCHOBHOIO XapaKTEPUCTUKOO MTPaBOCYO’€KTHOCTI OpPraHiB BJIA/AH, 3a JOIOMOIOIO SKOI
peasi3yoThcst HajeskHi IM mpaBa Ta 0608B’s13ku. [lepeBaskHa yacTUHA 1PaB i 060B’s13-
KiB OpraHiB /lep:KaBHOTO (DiHAHCOBOTO KOHTPOJIIO JIETAJbHO BUIKMCAHA Yy CIelliaib-
Hux 3akoHax («IIpo PaxynxoBy manaty» [10], «IIpo ocnoBHi 3acaau 3xiticHeHHS

82 ISSN 2414-990X. Ipobnemu saxonnocmi. 2017. Bun. 138



Knimoea C. M. Hedoniku 1opudu4yHOi mexHiKu 8uUKna0eHHs okpeMux Hopm b1o0xemHo2o Kodekcy YKpaiHu

Jiep;KaBHOTO (hiHAHCOBOTO KOHTPOJIIO B YKpaini» [11] Tommo) Ta mig3akoHHUX aKkTax
(mampuxrian, noctanoBu KMY «Ilpo sarBepmxenns [losoxenns npo [lepxaBuy
KasHavyelchKy cay:k0y Yipainus [12], «IIpo 3arBepmkenus [lomoxents mpo [lep-
JKaBHY ayJUTOPCHKY cayxkOy Yipainu» [13]).

Jlerasmizailisi yrmpaBJiHCHKOTO TPOIECY, @ B IAHOMY pasi — JiepKaBHOTO (hiHAH-
COBOTO KOHTPOJIIO — BifIOYBAETHCS 32 IOMOMOTOIO TA3aKOHHUX HOPMATHBHO-IIPABO-
BUX akTiB. Taka cutyallisi € TUIIOBOIO SIK /IJIs €BPOIEHCHbKUX KpaiH, Tak i /Il KpaiH
aHIJI0-aMePUKaHChKOT cucreMu TipaBa. Tak, y cBoiil pobori Menike Dpankdyprep
3a3Hayvae, Mo (hOPMyBaAHHS i ONPUIIIOTHEHHS BUKOHABUUX PO3MOPS/IZKEHD i TIPABUI
y CIIA oxomtoe yBech CIEKTpP CYCHiJIbHUX BifiHOCUH. [lopsaakn ymnpaBiiHHS He
3aTBEP/KYIOTHCS KOHTPECOM, BOHU PerJaMeHTYIOTbCSl IpaBUJIaMi Ta PO3I0Ops-
JUKEHHSAMHU, 110 (hOPMYJIIOI0ThCS KOHTposolounMu opraamu. Lli aaminicrpaTuBHi
JIOTIOBHEHHST eM(iMICTUIHO HA3UBAIOTHCS «3AIMOBHEHHIAM JleTajieily TOJITUKH, 10
BUKJIQJIEHO y cTaryTax. AJie letalii € CyTHICHUMU: BOHU ONMKUCYIOTHh HE IOCUTh TOYHI
npeaMeTH. Y IiJIOMy KOHTPOJIb 3a [SITbHICTIO Cy0'€KTIB (hiHAHCOBOI CHCTEMU Ta CHC-
TEeMH OXOPOHU 3/I0POB’sl, Ha/laHH] KOMYHAJIbHUX [TOCJIYT PETYJIIOETHCS 3a I0OTIOMOTI0I0
Mi/[I3AaKOHHUX HOPMAaTUBHUX aKTiB Ta mperesenTiB [14].

AxrMu X HOpMATUBHUME aKTaMU CJIiJI PeTyJII0BaTH KOHTPOJIbHI (DYHKIIII OpraHiB
yOIiYHOTO yIIpaBIiHHA YKpaiHu? YBakacMo 3a JOLiIbHE HOOYLyBaTH PEryJoody
cucteMy TaknuM yuHOM : 1) BromkeTHUM KolekcoM YKpaiHi BU3HAYNTH He KOHKPETHI
HATPSIMKNA Ta 00’€KTU KOHTPOJIO, @ CUCTEMY, TIPUHIIUIIN i 3aBIaHHS JE€PKaBHOTO
(inancoBoro kouTposio (y ct. 113); 2) cremniajibHUM 3aKOHOM BU3HAUUTH CUCTEMY,
Gopmu, MeToaN, BUAN JAEPKABHOTO (DiIHAHCOBOTO KOHTPOJIO; 3) MiI3AKOHHUMU
aKTaMU BCTAaHOBUTU KOHKPETHI IMPaBUJIa MPOBEIEHHS KOHTPOJBHUX il KOHKPETHUMU
OpraHoM IyOJIYHOTO YIIPABJIiHHS CTOCOBHO KOHKPETHOTO 00’€KTa.

Ha miprBepskeHHs 1€l TOUKM 30pY HaBeJAEMO MTPUKJIAJ TlepeHaBaHTakeHHs bKY
nporecyaibHUMU HOpMamMu. AHami3 1. 2. ct. 113 BKY nae migcrasu 1y BUCHOBKY,
o take gopmysoBanus: «lleHnTpasbHuil opraH BUKOHABYOI BJIa/H, 10 peasi3ye
JIepsKaBHY TIOJITUKY Y cepi epskaBHOTO (DiHAHCOBOTO KOHTPOJIIO, IIIOMICSUYHO HA/IA€
BepxosHiit Pani Ykpainu, KabGinery MinictpiB Ykpaiuu ta MinictepcTBy (hiHaHCiB
VYKpaitu 3BiTH PO y3araJbHEeHi pe3yJIbraTi KOHTPOJIIO 3a JOTPUMAHHIM OIO[KETHOTO
3aKOHO/IaBCTBa» MOKHA OyJi0 O BUKJIACTH y BUTJIS/II MPUHIMITY KOHTPOJIO TYIKe
KOPOTKO, a IIPOIe/lypy 3BITYBaHHS BCTAHOBUTH Y CIIEI[ia/IbHOMY 3aKOHO/IaBYOMY AKTi.

ITo-Tpete, HopMu BiojizkeTHOTO KOZIeKCY YKpaiHU MPO IOPUANYHY BiITOBIIab-
HICTP 32 TIOPYIIEeHHs! OIO/IKETHOTO 3aKOHO/IABCTBA BUKJIAJIEHO OE3CHCTEMHO, 3yCTpiva-
€THCS HU3BKUII PiBEHb CTPYKTYPOBAHOCTI 1 JIOMTYHOCTI HOPM, iCHY€E OpaK yCTaJIeHOro
BU3HAUEHHSI CITiBBI/IHOIIEHHST PI3HUX MTPABOBUX aKTiB.

PosrsisiHemMo nipukIaz peraaMeHTYBaHHS TaKOl MPOIEAYPU SK «3yTUHEHHS
omnepartiiii 3 610KeTHUME KotTamMuy (mami — synuaensst). Y 4. 1 1m. 1 cr. 120 BKY
c(opMyJIbOBAHO METY 1 3MICT NPOIEyPU «3yTTMHEHHS», ajli HABOJUTbCS HOPMA 13
HOCUJIAIBHAM CIIOCOOOM 11 BUKJIaJIEHHS IIPO Te, 1[0 MeXaHi3M 3yNMHEHHs BU3Ha-
qaeTbest moctaHoBoto Kabinery MinicTpiB Ykpainu. A B:ke y Apyriit yactuHi Tiel
cTaTTi e mepesik cy0’eKTiB, siKi BIIpaBi 3actocyBaTu 3ynuHeHHs. Jluiie y myHKTI
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16 3akoHOaBeIb BU3HAUNB (POPMY YIIPABIIHCHKOTO PillIeHHS TIPO 3yNIUHEHHS — I11e
Mae OyTH «PO3TOPSIIZKEHHST>.

Yu ne Gysio 6 AOIIJIbHIIIE OpPTraHi3yBaTH TPaBOBI 3acO0M TaKUM YHWHOM, 1100
3araJibHi IMTaHHS «3yIUHEHHs» OYyJI0 BUKJIAEHO Y TIEPIIiil YacTHHi cTaTTi, a BCi iHTIi
NMUTaHHA 3/[ICHEHHS «3yNMHEHHI» y HacTynHux? Ilepexkonani, 1mo came Tax cJifn
Oysi0 dopmasnisyBaTi indopmaiiito y MmoBi BKY 11010 «3ynuHeHHs», BpaXoByOUM
1Ie ¥ Te, 110 OKPEMOIO ITOCTAHOBOIO [15] BU3HAUYEHO MOPSIIOK 3YIIUHEHHS.

[otinpao moroautwch 3 1. OHUIIYKOM y TOMY, 110 BUCOKUM PiBHEM TEXHIKHU
IOPUANYHOTO MHUChMa JOCSITAEThCS TpPaBUIbHE, e(peKTUBHE KOHCTPYIOBAHHS Ta
BUKOPUCTAHHS IOPUIMYHUX KOHCTPYKITiH. CTPYKTYPOBAHICTb i JIOTIYHICTD, SICHICTD,
npocToTa i 6e3rnocepeHicTh PUANIHOTO MaTepialy JiesKaTh B OCHOBI CTBOPEHHSI
IOPUANYHUX TOKYMeHTiB [16, c. 124].

Oxpim 3a3HaveHnx Henodmikis, y BKY cuig mpaBusbHO KOHCTpyOBaTH I iHIIT
HopMmH, Tpeba 4iTko mponucatu: 1) mpoleaypu perjaMeHTYBaHHS OM0KETHOTO
rpoitiecy; 2) MOPSI/IKU ONMPUJIIO/IHEHHS TIIaHIB /iSJIBHOCTI TOJIOBHUX PO3MOPSIHUKIB
OIO/IPKETHUX KOIITIB; 3) MOHSTTS, 3aBJaHHs I0PUIMYHOI BiIMOBIAJILHOCTI 3a TIOPY-
eHHsT GI0/PKETHOTO 3aKOHO/IABCTBA, 3aXO0/IH BILUINBY, BUU TIPABOIIOPYIIEHD, CHCTEMY
cy0’€KTIB IPUTITHEHHS 10 IOPUANYHOI BiOBIIAIbHOCTI 32 TIOPYIIEHHS OI0/KETHOIO
3akoHomaBcTBa. [lpu mMbomy cimifi okpeMuMM po3fiaMu CKOHCTPYIOBATH MPABOBI
TOJIOJKEHHST TI[0/I0 BiAMOBIAAIbHOCTI IOPUINYHUX 0Ci0 Ta TOCAMIO0BUX OCi0.

Axpas y 11boMy acreKkTi JOPEYHUM € 3aCTOCYBaHHS Pi3HUX (POPM yIOCKOHATIEHHS
(hiHaHCOBOTO 3aKOHOJABCTBA, OCOOIMBO crcTeMaTusallii. 3a i J0MOMOIoI MOXKHA
HazlaTh (HIHAHCOBUM HOPMATHUBHO-TIPABOBUM aKTaM yCTaJeHOCTi, Bu3HaueHocTi. Came
Taki O3HAKU HUHI € BKpail HeoOXigHUMM, 63 HUX TaKi aKTH He MOXKYTh iCHyBaTu
JK CTifiKa cucTeMa peryJiioBanHs (dhiHaHcoBUX BigHocwH. [lopsa 3 TMM ycTasieHicTh
(iHaHCOBUX HOPMATUBHO-TIPABOBUX aKTiB He O3HAUYa€ iX He3MiHHOCTI. OIHAK 3MiHU
MaroTh OyTH BHBA)KEHUMH, iHAKIIE 1€ MPU3Be/e 0 HeraTuBHUX HaciakiB. [Ipu
I[bOMY HEOOXIZIHO BUXOJWMTHU 3 TOTO, IO HEMOPYITHUMHU, HE3MIHHIMHU MAIOTh 3aJ1-
MIATHCS camMe MPUHIMIN, HA SKUX TPYHTYETHCS MPABOBE PEryJIOBaHHs ITyOiUHOT
(biHAHCOBOI AiS/IBHOCTI, SIKi, Ha Hallle epeKOHAHHs, 000B’ I3KOBO MalOTh OYTH 3aKpi-
meni y 3akoni «IIpo my6miuni dinancu» [17, c¢. 102].

Bucnosexu. 1. IOpunnyHa TexXHiKa OXOIUIIOE Taly3b 3HAHb 1TPO TTPABUJIA BEJIEHHS
IOPUINYHOI POOOTH Ta CTBOPEHHS B ii TPOIlECi PISHUX FOPUIMYHKIX JTOKYMEHTIB, TIACh-
MOBOTO OKPeCJIeHHS 3MiCTy HOPMaTHBHO-IIPABOBUX aKTiB, OPOPMIIEHHS IOPUANYHUX
JOKYMEHTIB, BUPQKEHHST [TPABOBOTO aHAJI3y IOPUANIHUX MPaB i 060B’A3KIB TOIIO.
VY cdepi nybaiunux ¢iHaHci i goci € HeOOXIAHICTD «...[MIABUILEHHS BUMOT 1010
i ITOTOBKH, 0OrOBOPEHHST, MPUIHHATTS i 3acToCyBaHHs (piHaHCOBUX 3aKOHIB. Ile 103-
BOJINTh YCYHYTHU TaKi HEJOJIKN (PiIHAHCOBO-TIPABOBOTO PETYJIIOBAHHS, SIK: BiZICYyTHICTD
qiTKuX JAediHimiil hiHaHCOBO-TIPABOBUX KaTEropiii; Gpak yCTaJeHOTO BU3HAYEHHST CITiB-
Bi/IHOIIEHHST Pi3HUX MPABOBUX aKTiB; HU3bKA AKICTh 3MiCTy (hDiHAHCOBUX HOPMATHUB-
HO-TTPaBOBUX aKTiB, 6E3CUCTEMHICTD X TATOTOBKY i pUitHATTS Tomo» [18, c. 158].

2. Toune i HEeyXuJIbHE JOTPUMAHHS BCiX BUMOT TEXHIKW IOPUAMYHOTO MHCHMA
MOKe XapaKTepu3yBaTu TTPOEKT HOPMATHUBHO-TIPABOBOTO aKTa SIK JOCKOHAJIWM 3

84 ISSN 2414-990X. Ipobnemu saxonnocmi. 2017. Bun. 138



Knimoea C. M. Hedoniku 1opudu4yHOi mexHiKu 8uUKna0eHHs okpeMux Hopm b1o0xemHo2o Kodekcy YKpaiHu

TEXHIYHOI TOUYKU 30Dy, TOMY 3aMiCTh XaOTUYHOTO TePeTBOPEHHS iH(OopMaIlii mpo
my6utiuHi (hiHaHCH Ha HOPMU OIO/IZKETHOTO 3aKOHO/IABCTBA OPTaHAM BJIA/IN CJIiJI IPYH-
TOBHO BJIOCKOHAQJIUTH 11€ 3aKOHO/IaBCTBO.

4. AGUM MOCATTH TIPABUIBHOTO KOHCTPYIOBAHHS T4 BUKOPUCTAHHS I0PUIUYHUX
KOHCTPYKIIIH y OI0/KETHOMY 3aKOHOJABCTBI, CJIijI 3arajibHi TOJI0KEHHS, TIPUHITUITH
BUKJIACTU y 3arajJbHOMY 3aKOHOJ[ABUOMY aKTi — BiojketrHomMy Kozmekci Ykpainu, a
Ha Mi/ICTaBl HbOTO CTBOPUTH JIEKLIbKA 3aKOHOIABYNX Ta ITi/I3AKOHHUX aKTiB, Y SKUX
OyJie TIPOCTEKYBATUCS] CTPYKTYPOBAHICTD 1 JIOTIYHICTD, SICHICTD, TIPOCTOTA i Oe3rmoce-
peJIHICTh IOPUIANYHOTO MaTepiay.

5. [IpsiMoro peryJyisiTUBHOTO 3HAYEHHST BHACJIIOK BUPAXKEHHS Y CHCTeMi Ipa-
BOBUX HOPM i B IOPUIMYHIN MTPAKTHUIL CJIi/l HAZATH MOPSIIKAM YIIPaBJIiHHS TyOJIid-
HUME (hiHAHCAMU, eJIeMEHTaMU MaloTh OYTH Taki MOJOKEeHHsT: 6a30Bi KOHCTPYKITi1
npaBoBoi iHGopmMariii mpo mybuivni dinancu BukgacTH y BiojkeTHOMY Kojekci
Ykpainu; HeoOXiHO PO3POOUTH IIPOEKTH 3aKOHIB Ta IHIIMX HOPMATUBHO-IIPABOBUX
aKTiB /11 3a0e3lleueHHs MeXaHi3My yHpaBJaiHHA myOmiuHuMu (QiHaHCcaMU, HPU
I[bOMY CJIiJl BUKJIAJATH HOPMATUBHI MPUIINCKA B aKTi TAKUM YHHOM, abu 3abe3-
HEYNTU E€AHICTh CTHUJIIO IUX YCiX aKTiB; HeOOXiJHO NMPUBECTU Yy BiAOBIAHICTH i3
nososkeHHsamMu BKY Ta 3akonamu Ykpainu 3axoiu 3 yrnpaBJiHHsS 1TyOJidHUMEI
(inancamu; cJIiji MOCUIUTU CUCTEMHI 3B'sI3KM MiK DIO/JKeTHUM KOJEKCOM YKpaiHu
Ta MPUIIHCAMK CIIEI[iaIbHIUX 3aKOHIB 1 MiJ3aKOHHUX aKTiB; JOPEYHO 3a0e3MeunTH
iMIJIeMeHTaIlio yroJ Mik Ykpainoio Ta €BpomnelicbkknM CIiBTOBapUCTBOM IPO
ny6ivHi dinanc.
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Disadvantages of legal engineering of the disclosure of certain norms of the Budget Code of
Ukraine

On_June 21, 2001, the Verkhoona Rada of Ukraine adopted the Basic Law defining the principles of
the budgetary system of Ukraine — the Budget Code of Ukraine. However, till now unregulated norms of
separate articles of the Budget Code of Ukraine remained: 1) the Cabinet of Ministers of Ukraine does
not define the procedure for borrowing to local budgets, as required by Article 74 of the Budget Code of
Ukraine;

2) the legislation does not define specific issues of subventions from the State Budget of Ukraine, as
required by Article 105 of the Budget Code of Ukraine.

3) the special law does not regulate the procedure for state control over compliance with budget
legislation and prosecution for budget violations;

4) The Cabinet of Ministers of Ukraine did not ensure the implementation of Articles 59 and 60 of
the Budget Code in relation to the establishment of uniform forms of reporting by the bodies of collection
of taxes and fees and submission of information to the Accounting Chamber on this issue etc.

Problems related to the regulation of management and financial relations were at the center of
attention of domestic scholars — specialists in administrative and financial law, among them VB Averyanov,
Yu.P. Bityak, V.M. Garaschuk, MP Kucheryavenko, A.T. Komzyuk, OA Lukashev, A.O. Monaenko,
V.Ya. Nastyuk, O.P. Ryabchenko, IV Soloshkina, and others.

Scientificly significant issues related to various aspects of lawmaking were considered in the works
of domestic and foreign scientists, namely: 1.0. Bilya O.M. Kostenka V.F. Pogorilka, SV Poleninoy,
A.O. Selivanova V.Yu. Ragozina, Yu.S. Shemshuchenko, I.D. Shootka and others.

Paper objective — Rules of external expression of the contents of the norms of the Budget Code of
Ukraine.
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The text of the Budget Code of Ukraine was created according to the general rules of legal technique.
Some examples of constructs of norms of BCU, which need to be revised, are considered.

First, Article 94, paragraph 3, of the Budget Code of Ukraine states as follows: “The total amount of
financial resources for each type of intergovernmental transfers specified in paragraphs 6-8 of part one
of Article 97 of this Code shall be calculated on the basis of state social standards and norms established
by law and Other normative-legal acts .

Determine the ways (techniques) of presenting this rule of law:

— by the degree of abstract presentation — casuistic;

— by degree of completeness of presentation — blanket;

— in the form of the proposal — in the form of narrative proposal.

This clause of Article 94 of the BCU can not be implemented by public administration bodies without
the adoption of another, special law or by-law normative-legal act.

Secondly, the integrity of the public finance management process is impossible without systematic
and qualitative control. Article 113 of the BCU determines the powers of the state financial control bodies
to control compliance with budget legislation.

The control functions of the public administration bodies of Ukraine should be stated as follows:

1) The Budget Code of Ukraine does not specify specific directions and objects of control, but the
system, principles and tasks of public financial control (in Article 113);

2) determine, in a special law, the system, forms, methods, types of public financial control;

3) by subordinate acts to establish specific rules for carrying out control activities by a specific
public administration body in relation to a particular object.

Thirdly, the norms of the Budget Code of Ukraine on legal liability for violation of budget legislation
are set out in a non-systematic way in violation of the rules of legal technique.

Conclusions of the research. 1. The legal electronics industry covers knowledge of the rules of law and
the creation of a process of various legal documents outlining the content written regulations, preparing
legal documents, legal analysis of the expression of legal rights and duties of others.

2. Accurate and strict compliance with all legal requirements technique of writing can characterize
draft legal act as perfect technically and indicate the proper legal culture for its preparation and execution.

3. There is no terminological unity and the structural rules of transforming information on public
finances into the norms of the budget legislation are violated.

4. To achieve proper design and use of legal structures in the budget law should be general rules,
principles present in the general legislative act — the Budget Code of Ukraine, and under it a few laws
and regulations, which will trace structuring and consistency, clarity, simplicity and immediacy of legal
material.

Keywords: legal norm; legal technique; legal structure; Budget Code of Ukraine; budget
legislation; management procedure.
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PO INPABOBE PETYAIOBAHHS TBAPUHHULITBA
B YKPAIHI

Ananiz npagosozo pezynosanis meapunnuymea ¢ Yxpaini 006ie, wo icnyioui HOpMamueni npuniucu
BHOPMOBYIOMY PISHOMAHIMHT 6UOU CYCNIILHUX BIOHOCUH, A0XCe BOHU CMOCYIOMOCSL SK DYHKUIOHYEAHHS.
ylux nideanysei MeaApPUHHULMEA, MAK i GUPOOHULMBA OKPEMUX 6U0I8 MEAPUHHUUHKOT NPOOYKYil, OKpe-
Mux cep Oisnocmi y meapunnuymei. 3pobieno UCHOBOK, WO Y CKAAL azpaphozo npasa iCHye npaso-
BUIL THCMUMYM MEAPUHHULMEA, W0 6X00UMb 00 0COONUBOT UacmunlL Y€l 2aiy3i npasa.

KmouoBi cioBa: TBapMHHHUIITBO; 1IPABOBE PEryJIIOBAHHS; IJIEMiHHA CHpaBa y TBAPUHHMIITBI;
O/KIIBHUITBO; PUOHUIITBO; OPTaHiuHa ClIbChKOTOCIIOAAPCHKA TIPOAYKITIsL.

Ypxesuu B. I0)., 10KTOp 10pUANYECKUX HAYyK, 1podeccop, HanmonanbHblil 10pUAMYCCKII YHU-
BepcuTeT UMeHN SpocaaBa Myzaporo, Ykpanna, r. XapbKoB.
e-mail: urkevych2014@ukr.net ; ORCID 0000-0003-0108-3277

O npaBOBOM peryJIMpOBaHHUH KUBOTHOBO/ICTBA B YKpauHe

Ananus npasosozo pezyiuposaniisi JeUgomHuosodcmea 6 Yxpauie 00Kasal, umo Cyuecmeyiougue Hop-
MamusHvle nPeonucanus ypezyaupyiom pasnooopasivle udbl 00UeCmEeHHbIX OMHOWENUT, NOCKOIbKY
OHU KACAIOMCS KAK QYHKYUOHUPOBAHUSL ULIIX NOOOMPACIEll HCUBOMHOB0OCMEA, MAK U NPOU3BOOCMEA
0MOenLHBIX BUA0B JCUBOMHOBOOUECKOL NPOOYKUULL, OMOCTLIBIX CHep 0eameIvbHOCU 8 ICUBOMHOBOOCTEE.
Coenan 6vi600, umo @ cocmasge azpapiozo NPasa CyuECmeyem npagosoil UHCMUMym HUGOMHOBOOCMEd,
BX00AUULL 8 OCOBEHHYI0 YaACTL JMOLL OMPACIU NPABA.

KioueBbie cioBa: KIBOTHOBO/ICTBO; TPABOBOE PETYIUPOBAHIE; IIIEMEHHOE JIEI0 B )KUBOTHOBO/I-
CTBE; MYEJOBOJICTBO; PHIGOBOICTBO; OPraHUYECKAsT CETBCKOXO3SCTBEHHAS TIPO/LYKITHSL.

Bcemyn. BaxinBoio Tamys3s3io CiIbChKOTO TOCIOAAPCTBA € TBAPUHHUIITBO, IO
BUPOOJIIE He JINIle He3aMiHHI /I PallioHy JIOAWHU TPOAYKTH XapdyyBaHHS, a i
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3abe3redye MpOMUCIOBICTh PISHUMHU BUAAMU CiJIbCbKOTOCIOAAPCHKOT CHPOBIHH.
BuBYeHHs nmuTaHb MPABOBOTO PETYTIOBAHHS TBAPUHHUIITBA MA€ BaKJIWBE TeOpe-
TUYHE I TPAaKTUYHE 3HAUYEHHS, a/[’Ke BOHO MA€ He JINIIe TIPUBHECTH HOBi 3HAHHS /10
arpapHO-TIPaBOBOI TEOPii, a OTO Pe3yJIBTATH TAKOK MOKYTh OYyTH BUKOPUCTaHI TIPU
B/IOCKOHAJIEHHI arpapHOro 3aKOHO/IaBCTBA YKpaiHU.

Ananiz aimepamypnux oanux. Y arpapHo-IpaBOBill Haylll HasBHI OKpeMi
JIOCJII/IZKEHHS K 3araJibHUX IIPAaBOBUX IIUTAaHb OpraHisallii i Be/leHHsI TBApUHHUIITBA
(maykosi mparti B. M. €pmousenka, C. I. Mapuenko Ta iH.), Tak i mpaBoBOro 3a0e3rie-
yeHHsT (DYHKITIOHYBAHHS OKPEMUX oro cdep, miaramxyseil, SK-0T: MJIeMiHHOI CIIPaBu
y tBapuuauiTBi (B. B. IlloBkyn), 6/pkinsaunrea (I0. B. Cynepcon), pubHuiiTea
(IO. B. [loBkyn) Ta in. [Ipote nmpaBoBe peryoBaHHsS TBAPUHHUIITBA 3 ypaXyBaHHSIM
aKTiB HOBITHBOI'O BITUYM3HSIHOIO 3aKOHO/IABCTBA [TOKU 1[0 HE BUBYAJIOCS.

Tos10BHOIO Memoto L€l nydaikauii € CUCTEMHUI aHA/I3 YUHHOTO 3aKOHOAABCTBA
Ykpainu 110710 oprasisaiii i 3/[iliCHeHHSI TBADUHHUIITBA JIJIsI BUOKPEMJIEHHST HOTO
XapaKTepPHUX PUC 1 BHECEHHS MPOMO3UIIN 3 Y/IOCKOHAJIEHHS 1ThOTO 3aKOHO/IaBCTBA.

Buxnao ocnosnozo mamepiany. Mae paitito B. M. €pMosieHKO cTBepKYIOUH,
110 TBAPUHHMUIITBO € CaMOCTIIHOIO Tajly33I0 CiJTbCbKOTO TOCIIOApCTBa, OB’ I3aHOI0
3 JIISJIBHICTIO MO0 YTPUMaHHS 1 PO3Be/IeHHS CiTbChbKOTOCTIOIAPCHKUX TBAPUH I
o/lepKaHHs TIPOJYKTIB XapuyBaHHs i CUPOBUHM JIJIsT TTpoMucoBocTi [1, ¢. 343].

[cHytOTHh maHi, 0 TBAPUHHUIITBOM BUPOOISAETHCSA 45% BAJTOBOI MPOMYKITiT
cisbebkoro rocmogapersa [2, ¢. 325]. /lo migranyseii TBApUHHHMIITBA HaJIeKaTh
CKOTapCTBO, CBMHAPCTBO, BiBYApCTBO, MTaXiBHUIITBO, PUOHUIITBO i pubaibCTBO,
6pkinpHUITBO TOIo. Cepes 0cobaMBOCTEN BUPOOHUIITBA TIPOAYKIIT TBAPHHHOIO
IOXO/JKEHHS Ha3MBAIOTh HECE30HHUI XapakTep BUPOOHUITBA (HA BIAMIHY Bi
POCJIMHHUIITBA), BUKOPUCTAHHS 3eMeJIb SIK TEPUTOPIaIbHOTO 6a3ucy BUPOOHUIITBA,
a TaKO)K 3aJIeKHICTh TBAPDUHHUIITBA BiJl PIBHS PO3BUTKY KOPMOBHPOOHMIITBA |3,
c. 119, 120, 131]. 3a3HaunMo, 110 YMHHI aKTH arpapHOro 3aKOHO/IABCTBA YKpaiHU B
I[iJTOMY BPaxOBYIOTb BUKJIQ/IEH] ITOJIOKEHHS, 110 MOXKHA TIPOLIIOCTPYBATH HACTYITHUM.

Tax, 3arasbHi MPaBOBi, EKOHOMIUHI Ta OpraHisalliiiHi 3acajiy MJEeMiHHOI CITpaBU
Yy TBapUHHMIITBI, CIIPSIMOBAHI Ha MOJINIIEHHS IJIEMIHHUX 1 TPOyKTUBHUX SIKOCTEM
TBApWH, MiIBUIIEHHS €KOHOMIYHOI e(heKTUBHOCTI Ta KOHKYPEHTOCITPOMOKHOCTI TTi€T
rayysi, BCTAHOBJIEHO 3aKOHOM YKpainu «IIpo rieMiHHy criipaBy y TBAPUHHUIITBI» Bijl
15 rpymuas 1993 p. Ne 3691-XI1I [4] (y penaxiiii 3akony Ykpainu «IIpo BHeceHHsT 3MiH
1o 3akony Ykpainu «IIpo mneminne TBapuHHUIITBOY Bijf 21 rpyans 1999 p. Ne 1328-
XIV [5]). Lleit HOopMaTUBHO-TTPABOBUII aKT BU3HAYAE, IO TIJIEMiHHA CIIPaBa y TBAPHH-
HUIITBI € CUCTEMOIO 300TEXHIYHUX, CEJEKI[INHNX Ta OPTaHi3alliiHO-TOCTIOAaPChKUX
3aX0/1iB, CIIPSIMOBAHMX HA MOJINIICHHS IJIEMIHHUX 1 TPOYKTUBHUX SIKOCTEW TBApUH.
O6’ekTaMu PO3TJISIYBAHOI JISIIIBHOCTI € BeJIMKa poraTta Xyao0a, CBUHI, BiBIl, KO3H,
KOHI, IITHILst, prba, OJKOJIH, ITOBKOIPSIIU, XyTPOBI 3Bipi Ta KPOJIi, IKUX PO3BOJISATH 3
METOIO OJIEpPsKaHHS BiJl HUX TIeBHOI mpoyKili. Cy6’eKTaMu IJIEMiHHOTO TBApUHHUIITBA
MOKYTh BUCTYIIATH: ) BJIACHUKHU IJIEMIHHUX (T€HETHYHUX) PecypciB; 6) migmpuem-
CTBa, YCTAHOBU Ta OpraHisailii He3aJesKHO BiJ GOpPMHU BIacHOCTI Ta (izwuHi ocobu
— cy0O’€KTH TAMPUEMHHIBKOT ISITBHOCTI, siKi GePyTh Y4acTh y BUPOOHUIITBI, 30epe-
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JKeHHI, BUKOPUCTAaHHI, CTBOPEHHI, BUBHAYEHHI TIJIEMiHHOI TIIHHOCTI TIIeMiHHUX (TeHe-
TUYHNX ) PECYPCiB, TOPTIBJII OCTAaHHIMH Ta HAIAIOTh TOCIYTH, TTOB’'I3aHi 3 TIJIEMiHHOIO
CITPABOIO Y TBAPUHHUIITBI; B) BJACHUKHU HETJIEMIHHUX TBAPUH — CIOKUBAYl TIIIEMiHHUX
(TeHeTUYHMX) PecypciB Ta 3aMOBHUKHU TIOCJIYT 3 IJIEMIHHOI CIIPABW y TBAPUHHUIITBI.

Crnernudika opranisaiii AisibHOCTI Y cdepi MIeMiHHOTO TBAPUHHUIITBA 3aKPi-
mieHa y cr. 9 3akony Ykpaianu «IIpo meMinHy cripaBy y TBapUHHUIITBI», 3Ti/THO 3
SIKOIO Cy0'€KTH TOCTIOAPIOBAHHS, 10 3/IIHCHIOITH TOCIOAAPCHKY [SIBHICTD Y TIJIe-
MIiHHII clIpaBi y TBAPUHHUIITBI, IOB'sI3aHy 3 BUPOOHUIITBOM, 30€piraHHsIM 1 TOPTiB-
JIeTo TIIeMiHHUMHA (TEHETUYHUMUI ) PecypcaMy, TTPOBEEHHSIM TeHETHYHOI eKCTIepTU3N
MOXO/IPKEHHS Ta aHOMaJIIN TBapUH, MAIOTh TIPaBO Ha OTPUMAHHS BiIMOBIIHOTO CTATyCy
cy6’eKTa MJIeMiHHOI CIIPaBU Y TBAPMHHUIITBI 3TiHO i3 3aKoHO#AaBCTBOM. Takuii craryc
MIPUCBOIOETHCS 3a pe3yJbTaTaMU OIIHKK cTaHy (PiBHS) BeleHHS CeJeKIiiHO-TLIe-
MirHOI po6oTu. TTopsAKOK MPUCBOEHHS BIMOBIIHOTO cTaTycy cyd €KTaM TIeMiHHOT
CTIpaBU y TBAPUHHUIITBI, a TaKOX TeXHOJIOTIUHI BUMOTH 70 MPOBEAECHHS CEJIEKITiH-
HO-TIIEMIHHOT pobOTH B rayysi O/UKIIBHUITBA 3aTBEP/KeH] Haka3oM MiHicTepcTBa
arpapHoi MOJITUKK Ta IPOAOBOJIbcTBA YKpainu Bix 19 uepBus 2015 p. Ne 234, 3ape-
ectpoBannuM B MinicTepctsi foctuitii Yipainu 8 sumuas 2015 p. 3a Ne 809/27254 [6].
OxkpiM 11bOTO, Ha Ti/[3AaKOHHOMY PiBHI perJiaMeHTOBAaHO, TPUMipOM, KBaJTiQikariiiHi
BUMOT'H JIO TIPAI[IBHUKIB, SIKi BUKOHYIOTD CIEI[iaibHi poOOTH, TIOB'sI3aHi 3 TIEMiHHIMUI
(TeHeTHYHUMI) PeCypcaMu, MOPsIOK OOHITYBaHHS PI3HUX BUJIIB MJIEMiHHUX TBapWH,
BeJIeHHST TIJIEMiHHOTO 0OJIIKY OCTaHHiX Ta iH.

[Topsaok BUKOpUCTaHHS TBAPUH y CLILCBKOMY FOCHOAPCTBI 3aTBEP/sKeHO HaKa-
30M MiHicTepcTBa arpapHoi MOJITUKU Ta MPOJOBOJBCTBA YKPAiHU BiJl 25 JKOBTHS
2012 p. Ne 652, 3apeectpoBanum B MinictepcTsi octuiiii Yrpainu 9 smcromnazia
2012 p. 3a Ne 1898/22210 [7]. Ilum 1OKyMeHTOM, 30KpeMa, BU3HAYEHO, 10 BUKOPH-
CTaHHS TBAPUH Yy ClIBCHKOTOCTIOAAPCHKIN JSLIBHOCTI TPYHTYETHCSI HA TAaKUX TTPUHIN-
Iax: a) *KOPCTOKe IIOBO/IKEHHS 3 TBAPUHAMU € HECYMICHUM 3 BUMOTaMU MOPaJIbHOCTI
Ta TYMaHHOCTI, CIPUYUHSIE MOPAJIbHY MIKO/Y JIONHI; 6) 3a0e31edeHHsT YMOB JKUTTSI
TBapUH, SIKi BiAIOBIAAIOTH X GIOJOrIYHMM, BUIOBUM Ta iHIUBILyaIbHUM 0COOINBOC-
TSM; B) TIPABO BJIACHOCTI Ta iHIII PevyoBi ITpaBa Ha TBAPUH Y pasi KOPCTOKOTO TTOBO-
JUKEHHST 3 HUMU MOJKYTh OyTH MPUITHHEH] 3a PIIIEHHSIM CYLy HIJISIXOM IX OILJIATHOTO
BUJIyYeHHsT a00 KOHicKaIlii; ') 3a00poHa JKOPCTOKUX METOJIIB YMEPTBIHHS TBAapUH,
y TOMY 4YMCJIi OTPYEHHS TBApUH; /1) BiJIIIOBIIAJIbHICTD 32 *KOPCTOKE MOBO/KEHHS 3
TBaprHAMU; €) 3abe3redeHHs Oe31eKn JKUTTsI Ta 370POB’s JIIOJIEN TIPY BUKOPUCTAHHI
TBapuH Y CiJIbCbKOMY rocrnozapctsi. [Ipu 11boMy yMOBM BUKOPUCTAHHS TBapuH Y
CIJTbCBKOMY TOCITO/IAPCTBI TIOBUHHI Bi/IMOBIIaTH iX (hi3iogOTIYHNM, BUJIOBUM Ta iH/IN-
BiJlyaJIbHUM OCOOJIMBOCTSIM, 2 TAKOK 3aJI0BOJIBHSITH iX MPUPOIHI MOTPeOU B KOPMaXx,
BOJIi, CHi, pyXax, y NPUPOJHIN aKTUBHOCTI TOIIIO.

B acnekTi HamexxHoro yTpuMaHHsl il BUKOPUCTAHHS CiJIbCbKOTOCIIOIAPChKUX
TBapWH Ba)KJTMBE 3HAUEHHS MalOTh NMpUMucu 3akony Ykpainu «IIpo izerTtudikartiio
Ta peecrpaitiio TBaput» Bix 4 yepBust 2009 p. Ne 1445-VI [8], sskumu BusHaYE€HO
opramizalliiiai i mpaBoBi 3acaju islenTrdikallii Ta peecTpailii TBApUH 3 METOIO OJIep-
JKaHHS OTePaTUBHOI i HA/INTHOT iH(opMaIlii mpo TMoToJIiB’S TBAPUH OO CTaTi, BiKY,
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nmopoau Ta ix micredHaxomxenud. [Ipu mpomy imentudikailielo BUSHAETHCS TPO-
11eC OTOTOKHEHHS TBAPUHU IIJISIXOM MPUCBOEHHS 11 ieHTU(DIKAIIITHOTO HOMepa 3
BUKOPUCTAHHSIM Bi3yaJbHIX, €JIEKTPOHHUX Ta 3MIiIMIaHUX 3aC00iB 3aJI€5KHO BiJl BULY
TBAPUHM 3 TIOIATBIIINM BHECEHHSM iieHTudikaIliiiHoro Homepa /10 €IMHOTO JlepKaB-
HOTO peecTpy TBapuH. PeecTpalli€io sk € BHECEHHs 10 Ha3BaHOTO PEECTPY JIAaHUX TIPO
inenTrdikoBaHy TBapuHY, i1 BJacHUKa (yTpUMYyBaya), TOCIIOIAPCTBO, TIEPEMITIIEHHS,
3abiii, yruisaiiiio, 3arubeb, Harix.

PosrasimyBannm 3aKOHOM BCTaHOBJIEHO, 10: 1) 06’ekToM imeHTn(dikamii ta
peecTpartii € CiJTbChbKOTOCTIOAPChKI TBAPUHU — BeJMKa porarta Xyao0a, KOHi, CBUHI,
BiBIli, KO3W; 2) IHAUBIyaTbHUN iIeHTUDIKATIIHHUI HOMEP € YHIKAJTbHUM Y MesKaxX
OJIHOTO By TBapwH; 3) IOpUANYHI Ta (isudHi 0coOHU, IO MPOBAAATH AisLIbHICTD 3
PO3BE/ICHHST Ta yTPUMaHHsI TBapuH, 3000B’s13aHi: a) MOAaBaTH JJI PeECTpallii aaHi
PO i/IeHTU(IKOBAHNX TBAPWH, TOCMOIAPCTBA X PO3BE/ICHHS Ta YTPUMaHHS, TIepeMi-
ImeHHst, 3a0iil, yTutisaliito, 3arnbesib, naisk TBapuH; 6) izeHTH(hIKyBaTH BCiX TBAPUH
y TOCTIOZIAPCTBI; B) BECTU OOJIK TBAPUH, Y TOMY YHCJI MO0 IX HAPOJKEHHS, 1/IeHTH-
GikaIiitHuX HOMEPIB, YCIX TepeMillleHb TBaPUH MiXkK TOCTIOJIAPCTBAMH, a TAKOX PO
3a0iif, yTUIIi3a1liio Ta Majlizk TBapuH; r) 30epiraT BiZlOMOCTI IIPO TBAPUHY IIPOTSATOM
TPbOX POKIB Imic/s il cMepti abo mepeMilieHHs ii 3 TOCIOAAPCTBa; 1) 3iiiCHIOBATH
nepeMilieHHsT TBapUH 3 1IeHTUDIKAITHUMEI JOKYMEHTaMI; €) TPOBOAUTH 3abiii,
YTUJIi3aIio Jute i1eHTu(ikoBaHNX i 3apEECTPOBAHNX TBAPUH Ta iH.

Bapro 3a3HaunTH, 110 BITYN3HSIHUM 3aKOHO/IABCTBOM TaKOK 3aKPIIJIEHO 1 HOP-
MaTUBHO-TIPABOBI TIPUIINCH TIIO/I0 OPTaHi3allii OKpeMuX Tijiraay3eil TBApUHHUIITBA.
Tak, 3akon Ykpainu «IIpo 6mxinbHuITBO» Big 22 motoro 2000 p. Ne 1492-111 [9]
PETYJIOE BiTHOCHHH 1[I0 PO3BE/ICHHST, BAKOPUCTAHHS Ta OXOPOHU OJIKisI, BUPOOHMU-
I[TBA, 3arOTIBJI Ta TEePePOOKU TIPOAYKTIB O/KITbHUIITBA, e(DEKTHBHOTO BUKOPUCTAHHS
OIUKLI 17T 3alUJIEHHsT eHTOMOMITBHUX POCJUH ClIbCHKOTOCIIONAPCHKOTO MTPU3HA-
YeHHs, IHIMWX BUJIB 3aMUJII0BAIBHOI (DJIOPU, CTBOPEHHS YMOB JIJIs IABUIIECHHS
MPOLYKTUBHOCTI G i CIIBCHKOrOCIIONAPCHKUX KYJIBTYD, 3a0€31Ie4eHHsT TapaHTiii
JOTPUMAHHSI TIPaB Ta 3aXKUCTY iHTEPECiB 0Ci0, SKi 3aiMarOThCsT OKITbHUIITBOM.

ITpu 11pOMY OUKIIBHUIITBOM BUBHAETHCS Taly3b CLIBCHKOTOCIIONAPCHKOTO BUPOO-
HUIITBA, OCHOBOIO (DYHKITIOHYBAHHS K01 € PO3BEIEHHS, YTPUMAHHS Ta BUKOPUCTAHHS
OIUKLJ JIJIsT 3alUJIeHHsT eHTOMOMITBHUX POCJNH CiIbCHKOTOCIIOAAPCHKOTO TTPU3HA-
JqeHHST 1 MiZABUINEHHS IX YPOKAHOCTI, BAPOOHUIITBO XapUOBMX TPOJAYKTIB 1 CUPO-
BUHU JIJIsI IPOMUCJIOBOCTI. BHACHIIOK (DyHKITIOHYBaHHS 1€l Tay3i BUPOOIISIOTHCS
HPOLYKTH OKITBHUIITBA, 110 OAEPKYIOThCS 3aBAAKK 30MpabHUM i (iziosoriyHIM
BJIACTUBOCTAM OIKin (Mel, BicK, O1KoauHe OOHIKKS, Iepra, POIOJIic, MaTOYHEe
MOJIOYKO, OJIKOJIMHA OTPYTa, TPYTHEBUI TOMOTEHAT).

O6’exkramu G KibHUIITBA € POOOUi 61KOIM, O/PKOIMHI MATKHU, TPYTHI, O/KOINHI
ciM’i, AKX PO3BOJATH Ha IMJEMIHHMX i ToBapHUX macikax. /lo cy6’ekTiB O/Kijb-
HUITBA BiZiHECEHO: a) TJIEMiHHI Ta TOBapHi MaCiKu, MJIeMiHHI OKOI0POSILII IHIKY;
6) mignpueMcTBa 3 BUTOTOBJIEHHS 00JIalHAHHS Ta IACiYHOrO iHBEHTapIO; B) IIij-
[IPUEMCTBA, YCTAaHOBU Ta OpraHisaliil i3 3aroTiji, nmepepoOku, peasisaliil IpoLyK-
TiB OKIJIBHUITBA Ta TIpenapatiB i3 HUX; r) JabopaTopii ceprudikalii MpoayKTiB
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OIKIJIBHUIITBA; /1) HAYKOBI YCTAaHOBM, 3aKJIaAy OCBITH, JOCJIHI rOCIIOZaPCTBa, SAKi
3aliMatloThCst O/KITBHUIITBOM.

3akoHoM Ykpaiau «IIpo OKiTbHUIITBO» BU3HAYEHO, IO TIPABO HA YTPUMAHHS
OIUKIT 1 3aliHATTS OAKIIBHUIITBOM MalOTh IPOMaIAHN YKpaiHu, iHO3eMIli Ta 0coOu
6e3 rPOMAISTHCTBA, sIKi MAOTh HeOOXiHI HABUYKKM ab0 CIEIianbHy IMiZATOTOBKY, a
TaKOXK IOpUANYHI 0cobu 6e3 OKpeMOoro J03BOJIY OpraHiB BUKOHaBYOI Bjaau abo
MiciieBoro camoBpsiyBatts (cr. 11); KiJbKiCTh GIKOIMHUX CiMel, 10 MOXKe yTpu-
MYBaTHCsI OPUANYHIMU Ta bisuaHuMEU ocobami, He oOMeRy€eThest (cT. 12); 3 MeToro
00JTiKy Tracik Ta 3/iCHEHHST JTIKYBaJIbHO-TPOMITAKTUYHNX 3aX0/IiB HA KOXKHY TTaciKy
BUIAE€THCSI BETEPUHAPHO-CAHITAPHUI MACIIOPT; MJIEMiHHI OAKOJOPO3ILIIHUKY 1
TJIEMiIHHI TTACiKM MPOXOSATH aTeCTAIiI0 Ta OJIEP:KYIOTh ILJIeMiHHI CBijloTBa (cepTu-
(ikatn) BiAnoBigHO /10 3akoHy YKpainu «[Ipo mieMinHy cripaBy y TBapUHHUIITBI»;
nacika mijyisrae peectpaiiil 3a miciem mpoxuBaHHs (hisuaHOI 0cobu abo 3a Mic-
LE3HAXOKEHHAM I0PUAMYHOI 0c00H, SIKa 3aiiMaeThCs OIKIIbHUIITBOM, Y MIiCIIEBUX
JepsKaBHUX aJIMIHICTPAIisiX ad0 CiTbChKUX, CEJUIHUX, MiChKUX paaax (ct. 13).

IcnyBanHS HaBeJleHNX HOPMATUBHO-IIPABOBUX IPUIINCIB Ma€ BaKJIMBE 3Ha-
YeHHSsT JIJI1 PO3BUTKY OJKIJIHUIITBA, a/’Ke BOHO € TPAAMUIIHHIM BUIOM AislIIBHOCTI
HaceJeHHSA TepUTOPil HAIOl KpaiHU 3 JaBHIX-ZlaBeH, a B JIaHWH Yac BaJioBe piuHE
BUPOOHUIITBO Mey B Ykpaini nepesuriye 70 tuc. . [le craBuTh Hamry nepxaBy 3a
obcsraMu BUPOOHUIITBA MeJly, IK CTBEPKYEThCS Y CIeEliaTbHUX MyOJIiKaIisax, Ha
nepmie micite B €Bporri Ta Ha Tpete y cBiTi [10].

[IpaBoBe persaMeHTyBaHHSI BUPOOHUIITBA TIPOAYKIIi TaKol ImiAranaysi TBapUHHM-
IITBa, IK PUOHUIITBO, 3a0€311EYYETHCS TIEPEAOBCIM MTPUITCAMK 3aKOHIB YKpainu «IIpo
puGy, iHIIi JKUBi BOAHI PeCypcu Ta XapuyoBY TPOAYKIL0 3 HUX» Bix 6 mororo 2003 p.
Ne 486-1V [11] i «IIpo akBakysnbrypy» Bin 18 Bepects 2012 p. Ne 5293-VI [12].

Taxk, ct. 1 3akony Ykpaian «IIpo akBakyJbTypy» BU3HAYEHO, IO aKBAKYJIbTypa
(pUOHUIITBO) — TI€ CITBCHKOTOCHOAAPCHKA MisLIBHICTD i3 IITYYHOTO PO3BEICHHST, YTPH-
MaHHS Ta BUPOIIYBaHHsT 00’'€KTIB aKBaKyJIBTYPU y TIOBHICTIO aG0 4aCTKOBO KOHTPO-
JIBOBAaHUX YMOBAX JIJISI OJlePsKaHHS CLIBChKOTOCTOAAPChKOI MPOAYKITiT (TTPOAYKITIT
aKBaKyJIbTypH) Ta Ii peasisailii, BUPOOHMIITBA KOPMIB, BiITBOPeHHs Giopecypcis,
BeJIeHHSI CeJIEeKIINHO-TIeMIHHOT poOOTH, IHTPOAYKIIL, IepecesieH s, akIiMaTu3allii ta
peaksiMaTH3aIlii riIpo6IOHTIB, TIOTIOBHEHHST 3aITaciB BOJHUX GIOpecypciB, 36epesKeHHsT
ix 6IOPI3BHOMAHITTSI, a TAKOXK HA/AHHST PEKPealliiHuX TTOCYT. 3a HAPSIMaMU JlisLTbHO-
CTi aKBaKyJIBTypa MOXKe 3/[ICHIOBATUCS 3 METOIO: ) OTPUMAaHHS TOBAPHOI MPOIYKIIil
aKBaKyJIBTYPH Ta ii Moajbliol peasisaliii (ToBapHa akBaKyJbTypa); 6) IITYYHOTO
po3Be/ieHHsT (BIITBOPEHHS ), BUPOIIYBaHHSI BOAHUX GiOpPeCypCiB; B) HajlaHHS PeKpe-
ariitanX mocayr. OCHOBHUMU K HANpsSIMAMU OTPUMaHHS TOBApHOI aKBaKyJIbTYpPH
Mozke OyTH BUIIACHA, CTAaBKOBA Ta iHAYCTPiasibHA aKBaKyJIbTypa.

3aKOHO/AaBCTBO TOKJaJa€ Ha cy6’€KTiB aKBaKyJbTYPU TakKi 3000B’sI3aHHSI:
a) 0JepsKyBaTHCST HOPMATUBHO-TIPABOBUX akTiB y cdepi akBakyabrypu; 6) He
JIOILyCKATH MOTiPIIeHHs] eKOJIOIYHOr0 cepeIoBHIA Ta YMOB iCHYBaHHS BOAHUX Giope-
CYPCiB y pe3yJbTati CBOEI AiSMBHOCTI; B) TOTPUMYBATHUCS ITiJT Yac 3/IMCHEHHS 3aXO0/1iB
i3 BCeJIeHHs, 1epecesieH s, IHTPOYKINil, akJaiMaTh3allii Ta peakaiMaThu3allii BOJHUX
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6iopecypciB y BogHuX 06’ekTax (iX YacTUHAX) BUMOI 3aKOHOAABCTBA; T') IIPOBOAUTH
3axoau pubOrocIoaapchKoi Mestiopallii; ) 3/ilicHIOBaTA 3aX0AU 3 TPOMIIAKTUKY i
6opOTHOM 13 3aXBOPIOBAHHIMMU I 3arHOEJTI0 00 €KTIB aKBaKyJIBTYPH Ta iH.

JlomaTkoBO /10 BUKJIAeHOTO, cT. 2 3akoHy Ykpainu «IIpo puly, iHuri skuBi BosHi
pecypcu Ta Xap4oBY TPOIYKILIO 3 HUX» BH3HAYEHO, 10 BUPOIILYBAHHs PUOHU, IHITHX
BOJIHVX JKUBUX PECYPCiB y pubOrocnosapcbkux Boguux ob’exkrax (ix miisHKax) m103-
BOJISIETHCST YO €KTaM TOCIIOAPIOBAHHS 32 HASIBHOCTI MO3UTUBHOI BETEPUHAPHO-Ca-
HITapHOI OI[IHKU CTaHy BOAHUX 00’€KTiB. 3a3HaUYeHa [IiSJIbHICTD TIPOBAJUTHCS 3T1THO
3 [HCTpYyKITi€E TIPO MOPSIOK 3/IMCHEHHS NITYYHOTO PO3BE/IEHHS, BUPOIIYBAHHSI
pubu, iHITNX BOAHUX KUBUX PECYPCIB Ta iX BUKOPUCTAHHS B CIIEIIaTbHUX TOBAPHUX
pUOHMX TOCIIOAAPCTBAX, 3aTBEP/KEHOI0 HaKa3oM J[ep:KaBHOTO KOMiTeTy pUOHOTO
rocriofaperBa Yipainu Big 15 ciumst 2008 p. Ne 4, 3apeecrpoBanum y Minictepersi
foctuttii Ykpainu 28 ciunst 2008 p. 3a Ne 64/14755 [13]. OTosx, BUPOOHUIITBO pub-
HOI TIPOAYKITT B YKpaiHi PETyJI0ETHCS HU3KOIO 3aKOHIB Ta Mi3aKOHHUX HOPMaTUB-
HO-TIPABOBUX aKTiB, sIKi ChOTO/IHI TIOTPEOYIOTH YAOCKOHATIEHHS 3 OTJISIY Ha CydacHe
CTaHOBHIIIE TIi€l TaTy3i HapoaHOTO rocroaapceTsa [14, ¢. 165].

Hanani npogoB:xumMo BUKI[ MaTepiaay OIJisiJloM HOPMATUBHO-TIPABOBUX aKTiB
10/10 BUPOOHUIITBA OKPEMUX BHU/IiB MPOYKILI TBApMHHUIITBA. Tak, 3aKOH YKpaiHu
«IIpo mMos0KO Ta MoJIOuHI TpoAYKTH> Bij 24 yepBHs 2004 p. Ne 1870-1V [15] Busna-
yae MpaBoOBi Ta OpraHisaiiiiHi OCHOBM 3abe3eueHHs GEe3MEYHOCT] Ta IKOCTI MOJIOKa
i MOJIOYHUX TIPOJYKTIB /IS SKUTTS Ta 3/I0POB’Sl HACEJeHH 1 JIOBKIJJIS TiJ 4ac ix
BUPOOHUIITBA, TPAHCIIOPTYBaHHS, MepepoOKu, 30epiraHHs i peasisallii, BBe3eHHs Ha
MUTHY TE€PUTOPIIO Ta BUBE3EHHS 3 MUTHOI TEPUTOPii YKpaiHu.

Bupo6HUKOM MOJIOKa Ta MOJIOYHOI CUPOBUHM BBAKAETHCS IOPUINYHA 0c00a
He3a/IesKHO B (hopmu BaacHOCTI, (izuuHa ocoba — cy0’eKT MiANIPUEMHHIIBKOIL islib-
HOCTI, 0COOUCTE CEJISTHChKE TOCTIONAPCTBO, (hizmuHa 0c00a, SIKa yTPUMYE KOPIiB, OBEIID,
Ki3, OyiBOJIHIlb, KOOMUJI Ta BUPOOJISIE MOJIOKO 1 MOJIOUHY cupoBuHy. Hasani ocobu
3000B’s13aHi: a) /0/IepKyBaTH BUMOT HOPMATUBHUX JOKYMEHTIB TP BUPOOHUIITBI
MOJIOKA, MOJIOUHOI CUPOBMHM 1 MOJIOYHOI TPOAYKILI, a TaKOX IIpu ix 30epirani,
TPaHCIIOPTYBaHHI Ta peasizaiii; 6) 3abe3nedyBaTu J0AepKaHHs BUMOI CaHITAPHUX
Ta BEeTEPUHAPHO-CAHITAPHUX HOPM 1 NPaBUJ, 3/[IIMCHIOBATA MPOTUEITI/IEMIYHI Ta
MIPOTHEITI300THYHI 3aX0N 3 METOI0 3armodiTaHHs PO3MOBCIOKEHHIO 3aXBOPIOBAHD,
CIJIBHUX JIJIs1 JIIO/IEl 1 TBapuH; B) 3a0e3redyBaTi KOHTPOJIb GE3MEeYHOCTI Ta SKOCTI
IIPOJLYKIIii; T') BECTH B YCTAaHOBJIEHOMY 3aKOHOJABCTBOM HOPSKY JOKYMEHTAIlilo,
gKa MiATBEPIKYE Ge3leYHicTh Ta SKIiCTh MPOAYKILL; 1) HajaBaTH HeOOXimHYy st
3iMiCHEHHS JIePKAaBHOTO KOHTPOJIO 1 HArJIsILy iH(pOopMaIlifo, JOKYMeHTaIli10, 3pa3Ku
MOJIOKA, MOJIOYHOI CHPOBWHU, KOMIOHEHTIB PEIenTyYPU MOJOYHUX MPOIYKTIB /I
MPOBE/IEHHST JTaOOPATOPHUX JIOCTI/IKEHD Ta iH.

Jlist ismuHux 0ocib, sIKi BeyTh OCOOMCTI CEISTHChKI TOCHOMApCTBa W yTPUMY-
I0Th JI0 5 TOJIiB KOPiB 1 BUPOOJISIIOTH CHPE TOBapHE KOPOB'side MOJIOKO (MOJOUHY
CHPOBHUHY), 000B’SI3KOBUM € JOTPUMaHHs BerepuHapHUX Ta caHiTapHUX BUMOT [0
0COOUCTHX CENSTHCHKUX TOCHOAAPCTB — BUPOOHUKIB CHPOrO TOBAPHOTO MOJIOKA,
3aTBepyKeHNX Haka3oM /lep;KaBHOTO /lemapTaMeHTy BeTepUHAPHOI MeIUIIMHT YKpa-
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inu Biz 21 6epestst 2002 p. Ne 17, 3apeectpoBarum y MiHictepeTsi ocTuitii Yrpaiau
5 xBitHs 2002 p. 3a Ne 336/6624 [16].

[TpaBoBi Ta €eKOHOMIYHI 3acagu BUPOOHMIITBA OOIry OpPraHiuyHOI CiJTbCHKOIOCIIO-
JIAPChKOI TIPOAYKITi Ta CUPOBUHM, HAJNIEKHOTO (DYHKI[IOHYBAHHS PUHKY TaKOl MPO-
JIYKITii, 2 TaKOK TapaHTyBaHHSA BIIEBHEHOCTI CIMOXKUBAYIB y MPOJYKTAaX Ta CUPOBUHI,
MapKOBaHMX K OpPraHiuyHi, BCTAaHOBJIEHO 3aKoHOM YKpainu «IIpo BUpoOHUIITBO Ta
006ir opraHiuyHOi CiJIbCHKOTOCIIOAAPCHKOT MPOAYKIIi Ta CUPOBUHU» Bijf 3 BepecHs
2013 p. Ne 425-VII [17]. Opraniunoio BUSHAETHCSI MIPOAYKILisl, OTPUMaHa B PE3YJib-
Tari cepTriKOBAaHOTO BUPOOHUIITBA, TOOTO BUPOOHMYOI Mis/IbHOCTI (izndHuX abo
OpUANYHUX 0ci0 (y TOMY 4YHCJIi 3 BUPOIULYBAaHHS U 1MepepoOKH), Jie Tl 9ac TaKoTo
BUPOOHUIITBA BUKJIIOYAETHCS 3aCTOCYBAHHS XIMIYHUX JOOPUB, TIECTUIIU/IIB, TEHETUIHO
MOIM(DIKOBAHMX OPraHi3MiB, KOHCEPBAHTIB TOIO, Ta Ha BCiX eTamax BUPOOHUIITBA
(BUpOIIyBaHHsI, TepepOOKN) 3aCTOCOBYIOTHCS METO/M, MPUHIIUIINA Ta TPaBUJIa,
BU3HAUEHI JIJId OTPUMAHHSA HATYPATbHOI (E€KOJIOTIYHO YHMCTOI) TMPOAYKILii, a TaKOXK
30epeKeHHs I BiJIHOBJICHHS TPUPOIHUX PECYPCIB.

Cratreio 17 poarisgayBanoro 3aKkoHy BCTAaHOBJIEHO, IO /IO 3aTaJIbHUX TTPaBUIT
BUPOOHMIITBA OPraHiuyHOI IPOAYKILI (CHPOBMHM) TBAPUHHOIO MOXO/KEHHS, 30KPEMa,
HaJiekaTh HACTYTHI: 1) Tpr BUGOPI MOPil BPAXOBYETHCS 3/IaTHICTH TBAPHH TPHCTOCO-
BYBATHCS JI0 MIiCIIEBUX YMOB, IX JKUTTE3[aTHICTh, CTIKICTb 10 XBOPOO; 2) yTpUMaHHS
TBapUH 3/IHCHIOETHCS 3 YpaxyBaHHAM (Di3ioJI0riYHUX Ta MOBEAIHKOBUX HOTPEO IILIs-
XOM 3a0e31eYeHHsT TBAPHHAM YMOB SKUTTSI, 0 BPAXOBYIOTh OCHOBHI aCleKTH IXHbOTO
MPUPOTHOTO TOBOJKEHHS, IOCTATHIN CTYITiHb CBOOOIN TI€PECYBAHHS, TOTPUMAHHS
ONTUMAJIBHOI KiJIbKOCTI TBAapUH Ha OJMHUINIO TLJIOI, 3aCTOCYBAHHS CUCTEMU PO3Be-
JIEHHSI TBAPHH, SIKa BPAXOBYE iX MOBEIIHKOBI TTOTpeOH; 3) yTPUMaHHST TBAPUH 31iICHIO-
€THCST MIJITXOM MiHIMi3allii cTpecy TBapuH, CIPUSIHHS 1X 3710pOB’I0 Ta OJIaroIoJIydio,
CTUMYJTIOBAHHS iX NMPUPOIHOTO IMyHHOTO 3aXUCTy Ta 3armo0iraHHs BUKOPHCTAHHIO
XIMIYHUX BeTEPUHAPHUX ITPerapariB; 4) MPUMIIIIEHHS /i YTPUMAHHS TBAPUH IMIOBUHHI
3abe3neuyBaTy BUIbHUI JOCTYII 10 MiCITb TOAIBJI Ta [Kepes MATHOI Boju, OyTi 3abe3-
reyeHi HaJIEKHOIO TEILJIOI30JISAIIEI0, ONAaJeHHIM, OXOJIOKEHHIM, BEHTUIIOBAHHSIM;
5) royBaHHs TBAPUH 3/IIICHIOETHCS KOPMAaMK, OTPUMAHUMHU B PE3YJIbTaTi OPraHiYHOTO
BUPOOHUIITBA Ta 3 TIPUPOJHUX PEYOBUH HECLITHCHKOTOCTIONAPCHKOTO MOXO/KEHHS Ta iH.
Bispin gokIaHO i BUMOTH BUKJIAAEHO B JleTasbHUX MpaBUaax BUPOOHMIITBA Opra-
HIYHOI MPOAYKIIil (CMPOBUHU) TBAPUHHOTO TTOXO/XKeHHS, 3aTBep/skeHnx [loctanoBoto
Kab6inery MinictpiB Yipaiuu Bix 30 6epesnst 2016 p. Ne 241 [18].

[Mopsimok 3abe3nevyentst 6e3MEeYHOCTI Ta SAKOCTI XapyoBUX TPOAYKTIB (y TOMY
YKCIT W TBAPUHHUIIBKUX ), 1[0 BUPOOJISIIOTHCS, 1epedyBaioTh B 00iry BCTaHOBJIEHO
3akoroMm Ykpainu «IIpo OCHOBHI TPUHIMIM Ta BUMOTH 10 OE3MEYHOCTI Ta SIKOCTI
XapuoBUX MPOAYKTiBy» Bij 23 rpyans 1997 p. Ne 771/97-BP [19]. Hazanum n0Ky-
MEHTOM B aCHeKTi Oe3MeYHOCTI il IKOCTi MPOAYKIlii TBAPMHHUIITBA BU3HAYEHO, II0:
1) BiamoBimHi cy0’€KTH, 1O MPOBAASTH iSIbHICTD, TOB’sI3aHY 3 BUPOOHUIITBOM
ta (a60) 36epiraHHsSM XapYOBUX TPOJAYKTIB TBAPMHHOTO TOXO/KeHHs (Tak 3BaHi
OIepaToOpy PUHKY ), MAIOTh OTPUMATH e€KCILTyaTalliiHuil 103Bia (cT. 23); 2) 3a60po-
HSIETHCST 3a0iil TBAPHUH, SIKi HE CYIPOBOKYIOTHCS BETEPUHAPHUM JOKYMEHTOM, IO
3acBijuye ix 3710poB’st; 3) 3a00POHSIETHCS 3/1iHCHIOBATH 3a6iil CBIICHKMX KOMUTHUX

ISSN 2414-990X. Problems of legality. 2017. Issue 138 95



ATPAPHE I1PABO. EKOJIOIYHE IMTPABO

TBapUH, CBIIICHKOI ITUIl Ta KPOJIiB He Ha OOiiHi, 10 Ma€ eKCILIyaTaliiHUuN JO3Bi
(3a BUHATKOM 320010 He Gifbite 3-X roJiiB TBapWH Ha JieHb); 4) i3 1 ciunsg 2025 p.
IPOLYKTH, OTPUMaHi B pe3yJbrari 3a6010 He Ha OOMHI, 110 Ma€ eKCILIyaTaliiiHuii
JIO3BiJI, MOKHA Oy/le BUKOPUCTOBYBATH BUKJIIOYHO JIJIST BJIACHOTO CIIOKUBAHHS ab0
peaJtizailii Ha arporPOMHUCTIOBOMY PUHKY KiHIIEBOMY CIIOKHBady B Meskax 50 KM Bif
Miciist 326010 abo B 06J1acTi, B sIKiii BiH 3ailicHennii (cT. 34).

062z060penns pesyrvmamis. 3aKOHOIABCTBO YKpPaiHM, 1[0 BPETYJIbOBYE BiJl-
HOCUHU y chepi TBApUHHUIITBA, € I0BOJI podranyxkeHuM. [IpoBenennii iioro ormusi
JIO3BOJISIE TIJICYMYBaTH, MO 3aKOHOJIABCTBO PO TBAPUHHUIITBO MIiCTUTh Y CBOEMY
CKJIajli HOPMATHBHO-TIPABOBI AKTH Pi3HOI TOPUANYHOI CHJIM. IX MpHIMCH BHOPMO-
BYIOTb PI3HOMAHITHI BU/U CYCHIJIBHUX BIIHOCUH, /iK€ OKpPeMi 3 HUX CTOCYIOTbCS
(YHKITIOHYBaHHST VX ITraay3eil TBapuHHUITBA (OUKIIBHUIITBA, pUOHUIITBA), TOI
SK iHIII — JinIe BUPOOHMIITBA TIEBHUX BU/IB TBAPUHHUIIBKOI MPOAYKINI (MOJIOKA I
MOJIOYHUX TIPOAYKTIB, OPTraHiIHOT TBAPUHHUIIBKOI MPOAYKIIii) abo sk okpeMux cep
JSTBHOCTI y Taly3i TBAPUHHUIITBA (TJIEMIHHOI CIIPaBU Y TBAPUHHUIITBI ).

Bucnosxu. IlizcymoByioun BUIlleBUKIafeHe, Tpeba 3a3HAYUTH, MO Y CKJAJI
arpapHoro 1npasa YKpaiHM iCHye caMOCTiiiHa rpyna IIpaBoBUX HOPM, 1110 BHOPMOBYE
BIJHOCUHU 3 OpraHisallii il 3AiliCHeHHs TBapUHHUIITBA, TOOTO CKJABCS MPaBOBMUIi
IHCTUTYT TBAaPUHHUIITBA, [0 BXOAUTH J0 OCOOJIMBOI YaCTUHU Tajy3i arpapHOro
npasa. Hopmu 116010 iHCTUTYTY OY/yTh HAKONWYYBATUCS I HAaJAJI, a/Ke, IPUMIPOM,
yiKe TPUBAJIUM 4ac TOYAThCS JUCKYCii cTocoBHO 3akoHy Ykpainu «IIpo m’gco Ta
M’SICHI TIPOAYKTH», IPOEKT SKOI0 HeOZHOPa30Bo poarJgnascs [lapiamentom Ykpa-
inu. [Torpe6a B MpUitHSATTI Ha3BAaHOTO HOPMATHBHO-TIPABOBOTO aKTa € OYEBUIHOIO 3
OTJISITy Ha 3HAYYIIICTh HAJIEXKHOTO (DYHKITIOHYBAaHHS CYCITIJIBHUX BiIHOCHH 3 BUPOO-
HUIITBA I1i€] BAXKJINUBOI JIJIsT XapUyBaHHS JIIOJUHY MTPOAYKIli TBADUHHUIITBA.
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About the legal regulation of livestock in Ukraine

An important branch of agriculture is livestock breeding, which produces not only foodstuffs that are
irreplaceable for human diet, but also provides industry with various types of agricultural raw materials.

In agrarian legal science, there are separate studies on general legal issues in the organization and
management of livestock breeding, as well as in the legal support of the functioning of certain of its
spheres, sub-sectors. However, the characteristics of the legal regulation of livestock breeding based on the
acts of the latest domestic legislation has not yet been implemented.

The main purpose of this publication is a systematic analysis of the current legislation of Ukraine on
the organization and implementation of livestock breeding in order to distinguish its characteristic features
and to make proposals for the improvement of this legislation.

Legislation of Ukraine regulating relations in the field of livestock breeding is rather branched out. The
review carried out allows us to conclude that the legislation on livestock breeding contains in its composition
legal acts of various legal force, in particular, both laws and sub-laws. Their regulations impose various types of
social relations, as some of them concern the functioning of entire subsectors of livestock breeding (beekeeping,
[ish farming), while others only produce certain types of livestock products (milk and dairy products, organic
livestock products) or certain spheres of industry activity livestock breeding (breeding animal husbandry).

As a part of the agrarian law of Ukraine, there is an independent group of legal norms that regulates
relations with the organization of livestock, that is, a legal institute of livestock breeding, which is part of
a special part of the field of agrarian law, has developed. The standards of this institute will continue to
accumulate, for example, for a long time there are discussions about the Law of Ukraine “On meat and
meat products”, the draft of which has been repeatedly considered by the Parliament of Ukraine.

Keywords: livestock; legal regulation; in animal breeding; apiculture; pisciculture; organic agri-

cultural products.
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NMYBAIYMHO—-TIPUBATHE NMAPTHEPCTBO
AK CIOCIb 3ABE3INEYEHHA CTAAOIO PO3BUTKY
CIAbLCbKUX TEPUTOPIU

locnioncerno cymuicmo nyOaMHO-NPUBAIIHOZ0 NAPMHEPCMBA MA 1020 03HAKU 6I0n06i01H0 00 Midc-
HapooH0zo 3axonH00ascmaa. 3’aco6ano, wo Mooeib nyOIHO-NPUBAMHOZ0 NAPMHEPCIEA MONCE CINANU 6
Yipaini 00num is cnocobis sabesneuenis cmaiozo po3eUMKY CLULbCOKUX MePUMOPIL, OCKLLbKU CNPUSMUME
sanyuenio 000amrkosux ginancie 6i0 npueamnux cyod ckmis Ha GUKOHANHS OCPHCABHUX MA PEZIOHATOHUX
npozpam poseumKy citbcokux mepumopii. Ipoananizosano nayionanvie 3aKkoHo0A6CME0 i 3anpPonoHo-
8aHO 11020 YOOCKOHANEHHS WAAXOM YHecenHs smin 0o 3axony Yipainu «IIpo depacasio-npusamme nap-
muepcmeos, 0o posnopsdacenns Kabinemy Minicmpie Yxpainu <«IIpo sameepOacenns niany 3axo0ig 3
peanizayii Konyenuyii possumiy citbcokux mepumopiily, npuinsmms Konyenyii nyoniuno-npusamiozo
napmuepcmea y cghepi cmanozo po3sumKy CLIbCOKUX MePUMOPIL.

KiouoBi cioBa: my6/1igHO-TIpUBATHE MAPTHEPCTBO; CTAIMN PO3BUTOK; CIJIbCHKI TEPUTOPIT; AUBEP-
cuikaris; coriaTbHII PO3BUTOK Cea.

Kynvuuii H. H., xanauaat 0pUINIECKIX HAYK, aCCUCTEHT KadeIpbl 3eMeJTbHOTO M arpapHOro
mpaBa, HarmonanpHbIil 1opuandeckuii yauBepcuteT nMeHn SpociaBa Myzaporo, YkpanHa, T. XapbKOB.
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ITy61myno-4acTHOE NAPTHEPCTBO KaK crnocol o0ecneueHus yCTONYMBOTO Pa3BUTHS CEJIbCKHX
TeppUTOPHUii

Yemanosusaemes cymo nyGaUUHO-UACIO0Z0 NAPMHEPCNBA U €20 NPUSHAKU 6 COOMBEMCMEUU C
MeAcOynapoonvim 3axonooamencmeom. Modery nyoruuHo-uacmunozo0 napmmepcmea Modycem cmamo 6
Yepaune oonum us cnocobos obecneuenus ycmouuueozo passumus CeibCkUx meppumopul, nOCKoIvKy
Gydem cnocobecmeosamy npUGLEUeHUI0 OONOTHUMETBHBIX DUHANHCOE OM UACTHLIX CYOBEKMO8 HA BbINOL-
HeHue 20CY0apCmeeHHbIX U PEeZUOHATOHOIX NPOZPAMM PA3BUMUSL CENbCKUX Meppumopuil. Anaiusupyemcsi
HAYUOHANLHOE 3AKOHO0AMEIbCmB0 U NPediiazaemcsl €20 CO8EPULEHCNB08ANUE NYMEM BHECEHUS USMEHEHUL
¢ 3axon Yepaunvt <O z0cydapcmesenno-uacmuom napmuepcmees (yeaecoodbpasno cpedu cep pacnpo-
cmpanenust nyoIUUHO-4aACMILO20 NAPMHEPCMEA NPEOYCMOMPEMb CEAbCKOX03AUCMBENHbIE GUObL Desimelb-
nocmu), 6 pacnopscernue Kabunema Munucmpos Yepaunot «O0 ymeeparcoenuu niana Meponpusmuil no
peanusauuu Konyenyuu paseumusi cervbCKux meppumoputi>, KOmopuiM ueaecooopasHo npedycmompensy
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Paspabomxy npoexmos no Pa3sUMUI0 CeAbCKUX MEPPUMOPUL Ha 0CHOBe NYOIUUHO-UACTIHOZ0 NAPMHED-
cmea, max Jce npednoicero npunsmue Konyenyuu nybiuuno-uacmiuozo napmuepcmead 6 cgepe ycmoii-
UUBO20 PA3BUMUS CENLCKUX MEPPUMOPULL.

Kirouessie cioBa: myGIMYHO-4aCTHOE MAPTHEPCTBO; YCTOWYNBOE PA3BUTHE; CEITBCKIE TEPPUTO-
puM; IUBepcu(UKAINST; COIMATBHOE PA3BUTHE CeJla.

Bcmyn. ArpapHuii ceKTOP €KOHOMIKU JIEMOHCTPYE MO3UTUBHY JWHAMIKY
3pocTanHs, GopMyOYN OCTaHHIMU pokamu 0JM3bKO 14 % BaJoOBOI J07aHOI Bap-
ToCTi B Kpaini Ta 6;u3bK0 40 % BaaIOTHUX HaAXOAkKeHb Bij ekcropry [1]. IIpore
301/IbIEHHS BaJOBOIO BUPOOHUIITBA CLILCHKOTOCIOAAPCHKOI IPOAYKILI He CIIpUsE
BUPIIIEHHIO COI[iaJbHO-€KOHOMIYHMX MPOOJIEM CLIbCHbKUX TEPUTOPIii, 30KpemMa i
HaJaji 3a/IMINAa€ThCs BUCOKUM PiBeHb 0e3pobiTTs Ta Mirpailii ciJibChbKOI MOJIO/I,
HU3BKUM PiBEHb JOXOIB CiJIbCHKOTO HAceJIeHHS, PyHHYBaHHS 06’€KTIB COIialb-
HOi iHdpacTpykTypu Ta in. Taka cuTyaiist BUMarae po3pobJeHHsT KOMILTIEKCHOT
Jlep;KaBHOI arpapHol MOJITUKYA, CIPAMOBAHOI Ha CTAJIUN PO3BUTOK CIJIBCHKUX
TEPUTOPII.

Ananiz nimepamypuux danux i nocmanoexa 3adaui docaioxcenns. Cramuit
PO3BUTOK CLIIBCHKMX TEPUTOPIN nependadyac KOMILUIEKCHUIT PO3BUTOK €KOHOMIYHOI,
COIia/IbHOI Ta €KOJIOTiuHOI cdep cesa, siKi MOBUHHI 1epedyBaTH y B3aEMOJIl i B3a-
€MO3B’SI3KY 3 TUM, 11[00 BUKOPUCTAHHS HPUPOAHUX PECYPCIB CLIBCHKUX TEPUTOPIii
3aJI0BOJIbHSIO TTOTPEOM HUHIIIHBOIO IOKOJIHHS Ta 3A1HCHIOBAIOCS Ge3 IIKOAU JIJIst
MOKJIMBOCTI MaiiOyTHIX MMOKOJIIHb 3aI0BOJIbHSTH BJIacHi morpebu [2, ¢. 120].

[Tpote nepskaBa He B 3M031 peasi3yBaTh OCHOBHI 3aCaJil CTAJIOTO PO3BUTKY CiJib-
CbKUX TEPUTOPIN B OJIHOCTOPOHHBOMY TOPAKY. 115 cripaBa Bumarae Hamaroj:keHoi
CITIBIIPAIli MiXK OpraHaM¥ JIep>KaBHOI BJIa/[U, OPraHaM¥ MiCI[eBOTO CaMOBPSAYBaHHS,
CiJIbCHKOTOCIIONAPCHKUMK TOBAPOBUPOOHUKAMU Ta JKUTEJSIMU Cejla Ha 3acajax
myOIiYHO-IIPUBATHOIO MAPTHEPCTBA. Y 1bOMY aCIeKTi aKTyaJbHOCTI HabyBa€ 10CIi-
JUKEHHST TIPABOBOTO PETYJIIOBAHHS TyOJIIYHO-TIPUBATHOTO TTAPTHEPCTBA SIK CIIOCOOY
3a0e3MevYeHHsT CTaJIOTO PO3BUTKY CiTbCHKMX TEPUTOPIH.

[TpaBoBi nuTaHHs MyOJIYHO-IIPUBATHOTO TTAPTHEPCTBA Y cepi pO3BUTKY CiJib-
cbKUX TepuTopiii BuBYanmu B. M. €pmonenko, O. B. ladyposa, II. @. Kyanuuuny,
T. B. Kypman, A. M. Crariska, B. 10. ¥pkesuu Tta in.

Memoto cmammi € 3'sicyBaHHS CyTHOCTI MOZENi MyOIiYHO-IPUBATHOTO TAPT-
HepCcTBa Ta WOTO O3HAK BIiIIIOBIZTHO /10 MI>KHAPOIHOTO 3aKOHO/IABCTBA, aHAJII3 HAITiO-
HAJIBHOTO 3aKOHO/IABCTBA Y 11ill chepi Ta BUSHAUEHHS NIJISIXIB HOTO YZIOCKOHAJECHHS
3 METOIO 3a0€31eYeHHST CTANOr0 PO3BUTKY CLIbCHKUX TEPUTOPIH.

Buxnao octoenozo mamepiany. Oenomen 1my6/iyHO-TIPUBATHOTO MTAPTHEPCTBA
(anri. «public-private partnership») nabys ¢Bo€i nomygpHocTi B 6ararbox KpaiHax
cBity B 90-x pokax XX ct. OgHuM i3 pakTopiB HOTO MOMMUPEHHS CTATO TPUITHATTS
6a30BOTO JJOKyMeHTa 3i ctasoro po3Butky — «Ilopsimok nennnii #Ha XXI cromiTrss
(Agenda XXI, Pio-ge-’Kaneiipo, 1992 p.), B sIkOMy 3a3Hadasocs, IO JKOJHA Kpa-
iHa He B 3MO3i BUpIIIyBaTH TJI00aMbHI MPOGJEMU MTOOAUHII, TIPOTE JOCATTH 1[HOTO
MOKJIMBO CIIJIbBHUMU 3yCUJUIAIMK Ha OCHOBI IIApTHEPCTBA B iHTEpecax 3abe3nedeHHst
CTaJIOTO PO3BUTKY [3].
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V3araJibHEHOTO BU3HAYEHHs yOJIYHO-TIPUBATHOTO TAPTHEPCTBA HA CBITOBOMY
piBHi Hemae. I[Ipore MixKHApPOAHI IHCTUTYIII JEMOHCTPYIOTh BJAaCHE PO3YMiHHS
1poro siBumia. Tak, €Bporneiichbka KOMicist IyOIiYHO-IIPUBATHE TAPTHEPCTBO BU3HA-
yae gk GopMy CIBIpali MiK myOJiuHUMEI OpraHaMU Ta CBITOM Gi3Hecy, SIKi MalOTh
Ha MeTi 3abe3neunTtn (hiHAHCYBaHHs, OY/IiBHUIITBO, OHOBJIEHHS, YIIPaBJIiHHs ab0
MiITPUMKY 1H(PPACTPYKTYpH 4 HajlauHsg nocayT [4]. Ekonomiuna komicias OOH y
€spori (auria. — UNECE) Busnauae my6iivHO-IpuBaTHE MTAPTHEPCTBO SIK (HOpPMY
cITiBITpalli, Mo crnpsiMoBaHa Ha (hiHAHCYBaHHH, MMPOEKTYBAHHS, BIIPOBAJKEHHS
Ta (QYHKIIOHYBaHHS 00'€KTIB Ta IOCHYT y JAepPKaBHOMY CEKTOPi, OCHOBHUMMU
XapaKTepUCTUKAMU SIKOI €: HaJlaHHS JIOBrOCTPOKOBUX TocayT (iHomi 10 30 pokiB);
nepejiaya pUsMKy IIPUBATHOMY CEKTOPY; PidHi GOPMU JJOBIOCTPOKOBUX JI0TOBOPIB,
IO CKJIAZA0ThCs MiX IOPUAMYHUMU 0COOaMM, IPOMAJIChKICTIO Ta IyOiYHUMU
cy6’extamu [5].

[Ty6miuHo-iprBaTHE MapTHEPCTBO, 32 BusHaueHHsM Cekperapiatry OOH, — 1e
CITLIbHE PO3YMIHHA CHIJIBHUX I[iJiel, TOTOBHICTh PO3MOIIJIATA BiITOBIIAJIBHICTD 32 1X
JIOCSITHEHHSI, TIPOJIOBKEHHST [IaJIOTy IIOJI0 TOTO, IO MOTPIGHO 3POOUTH JIJIST CIIPHUSTHHSI
ix peasizartii [6].

B Vkpaini Mozesb 1my6iyHO-IPUBATHOTO MAPTHEPCTBA CcTajla HabyBaTU CBOTO
MONTUPEHHS 3 PO3POOJIEHHSIM BiIMTOBIHOT HOPMAaTUBHO-TIPABOBOI 6a3u, 30KpemMa
3akony Ykpainu Bijg 1 sumasa 2010 p. ««IIpo pep:xaBHO-TIpUBaTHE MapTHEPCTBOY,
SIKUI BU3HAYA€ OpraHisalliifHO-1IPaBOBI 3aca/ii B3aEMO/Iil /lep:KaBHUX MapPTHEPIB 3
MPUBATHUMHU TTAPTHEPAMU T4 OCHOBHI TIPUHITUTIN JIEP;KaBHO-TIPUBATHOTO TTAaPTHEPCTBA
Ha JIOTOBIpHili OCHOBI.

Ha mpoTtuBary ycrajeHOMy MisKHAPOIHOMY TePMiHY «IyOJIiUHO-IPUBATHE TIapT-
HEPCTBO», BITUM3HSHE 3aKOHOJABCTBO OIIEPYE KaTEropi€io «J/iep:KaBHO-IIPUBATHE
[ApPTHEPCTBO» — CIIBPOOITHHUIITBO MiXK JIep:KaBoOi0 YKpaiHa, ABToHOMHOM0 Pecrry6.ri-
koio KpuMm, TepurtopiaibHUMI rpoMagaMiu B 0co0i BiAMOBIAHNX Jep/KaBHUX OpraHiB
i OpraHiB MiCIIeBOTO CaMOBPSILyBaHHS (JlepKaBHUMU TTapTHEPAMU) Ta IOPUANYHUMUI
ocobaMu, KpiM JepKaBHUX Ta KOMYHaJbHUX IHANPUEMCTB, a00 (PisMUHUMU 0CO-
Gamu — TiaIpUEMIEAMU (IPUBATHUMU HAapTHEPAMU), IO 3AIHCHIOEThCS HA OCHOBI
JIOTOBOPY B HOPSI/IKY, BCTAHOBJIEHOMY IIMM 3aKOHOM Ta iHIIUMU 3aKOHOJABUMMU
aKTaMu, 1 BiZITOBIZIa€ O3HAKAM JIeP>KaBHO-TIPUBATHOTO TTAPTHEPCTBA, BU3HAYECHUM
UM 3aKOHOM.

YasngeTnces, 1110 BUKOPUCTaHHST KaTeropii «/iep;kaBHO-IIpUBaTHE TapTHEPCTBO»
€ HEJIONIBHUM 3 TaKnX MipKyBaHb. [lo-mieprire, anasmizyioun HopMu 3aKOHY, MOKHA
3pOOUTH BUCHOBOK, 110 /10 MyOJIiYHUX TTAPTHEPIB 3aKOHO/IABEIh BiTHOCUTH HE JIUIIE
OpraHu JiepsKaHol BJIaJU, a 1 OpraHu MicIIeBOTO CaMOBPSIYBaHHS, SKi MIPEICTABISAIOTh
inTepecu tepuropiasbHux rpomai. [lo-apyre, Bukopucrtanus kareropii «my6srid-
HO-TIPUBATHEe TTAPTHEPCTBO» (aHriI. — «public-private partnership») € ycraneHoro tep-
MiHOJIOTI€I0 B MiZKHAPOJHOMY I1paBo3actocyBaHHi. [lo-TpeTe, 10caiBHUM IEepeK/IaZioM
«public-private» € came «IyOJIiYHO-TIPUBATHUI>, & HE «IE€PKABHO-TIPUBATHUIT», 10
TOTO K, MAETHCS HA yBa3i 1myOiyHa BiIajia SIK Ha IEHTPAILHOMY, TaK i Ha MiCIIEBOMY
piBHSIX.
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JlOIiIbHO TAKOK 3a3HAYMTH, 110 He BCSIKA CIIJIbHA AIS/IBHICTD MK yOiYHIMN
Ta MPUBATHUMHU Cy0'€KTaMU HAJEXKUThH 0 TTyOJTIYHO-IPUBATHOTO MapTHEPCTBA.
BinminHuMu o3Hakamu myOJidHO-ITPUBATHOTO MAPTHEPCTBA, 32 BU3HAUYEHHSIM €BpO-
neiicbkoi Kowmicii, €: 1) BiAHOCHO TpUBAJUN TEPMiH BiAHOCHH, sSKWil Tepenbavae
CITIBITPAITIO TTAPTHEPIB, 10 MPEJCTABJSIIOTH JIePKABHUN 1 IPUBATHUM CEKTOPHU Y Pi3-
HUX aclleKTax 3allJIaHOBAHOTO iHPPACTPYKTYPHOTO IIPOEKTY; 2) MeTo/ (hiHaHCYBaHHS
IIPOEKTY, YaCTKOBO 32 PaxyHOK IPUBATHOTO CEKTOPY, 1HO/I HIJISAXOM 3aCTOCYBaHHS
O1JTBIIT CKJIAHUX CXEM i3 3a/ly4eHHSIM Pi3HUX CTOPIiH; 3) BakjJWBa POJb €KOHO-
MIYHOTO ollepaTtopa, SKUH BUCTYTA€E Ha Pi3HUX eTamnax MpoekTy (MPOeKTyBaHHS,
BIIPOBA/KeHHs, (biHancyBanHs). [lapTHep, kil mpencTaBisge AepKaBHUN CEKTOP,
30CEPEKYETHCS, MEPEBAKHO, HA BU3HAYEHHI ITiJI€H, KX HEOOXIHO JOCATHYTH B
KOHTEKCTI 3arajibHOCYCIIIJIbHUX 1HTEPECiB; AKOCTI HaJlaBaHUX MOCIYT 1 I[IHOBOI MOJIi-
iKY, Oepe Ha cebe BiANOBIAAIbHICTD 32 MOHITOPUHT BiZOBIJHOCTI BCTAHOBJIEHUM
1IJIIM; 4) PO3MOJiJl PU3WKIB MiXK TTapTHEPaMU, SKi MPeACTaBJIg0Th J€PKABHUM 1
puBaTHUI cekTopu. Xoya NapTHEPCTBO MiXK /IEP;KaBHUM i IPUBATHUM CEKTOpaMU He
000B’SI3KOBO 03HAYAE, 10 TTAPTHEP, KWl MPEJACTABIISIE TIPUBATHUIN CEKTOP, TPUITMAE
Ha cebe BCi pusanky abo HaBiTh OiIbITY YacTHHY PpU3KKiB. TOYHUI PO3ITOILI PU3UKIB
BU3HAYAETHCS B KOKHOMY OKPEMOMY BUITQJIKY BiZIIIOBI/THO /10 3/[aTHOCTI CTOPiH MO0
OIiHIOBAHHST, KOHTPOJIIO Ta YIPABJIiHHS PU3UKAMU; 5) TIPOEKT TyOIYHO-TIPUBATHOTO
MapTHEPCTBA MOBUHEH TAKOXK mepeadadaT MpoeKTYBaHHsI, OyIiBHUIITBO, eKCILTyaTa-
1110 Ta/ab0 yTPUMaHHSI OCHOBHUX (DOH/IIB Y TIOEAHAHHI 3 TPUBATHUM (hiHAHCYBAHHSIM
[7, c. 8].

IIpote Ha 1yMKYy JesIKUX HAYKOBIIIB, 3aKPITJIeHI 03HAKU JIeP>KaBHO-TTPUBATHOTO
MapTHEPCTBA Y BITYM3HSIHOMY 3aKOHOAABCTBI CBifuarTh, mo gaHa ¢opma CIiBpoOiT-
HUIITBA MiJK [IEP/KABOIO Ta TIPUBATHUM Oi3HECOM CIIPSIMOBAaHA HacaMIiepes Ha 3a/0-
BOJICHHST iHTEPECIB JlepkaBu. AJKe caMme JiepsKaBa siK IyOJigHUN TapTHep B 0cobi
BI/IMIOBIIHUX OpraHiB BJIay Ma€ Ha MeTi 3a0e31IeUeHHsT BUINX TEXHIKO-eKOHOMIUHIX
MTOKA3HUKIB e(PEeKTUBHOCTI AISJIBHOCTI, HiK y Pa3i 37[IHCHEHHS TaKol /islJIbHOCTI Jiep-
JKaBHUM TIapTHEPOM 0Oe3 3ajlyueHHsI IPUBATHOTO mapTHepa. JlepikaBa sk myOiaHui
mapTHEP OYiKy€ BiJl MPUBATHOTO MapTHEPA BHECEHHs] HUM IHBECTHUINNH B 00'€KTH
HapTHEPCTBA i3 /Kepes, He 3a00POHEHNX 3aKOHOAABCTBOM, HATOMICTh TI€pPe/la€e
[IPUBATHOMY IapTHEPY YaCTUHY PU3MKIB, SIKI BUHUKAIOTb y MpOIeci 3/iHCHEeHHs
JIePKABHO-TIPUBATHOTO TTAPTHEPCTBA. 3aiHTEPECOBAHICTh TPUBATHOTO TApTHEPA Y
Jlep>KaBHO-TIPUBATHOMY MAPTHEPCTBI 3aKOHOM JIHIIIE MTPEe3I0MYETHCS, OCKITbKI TaKUi
HapTHEP 3aMy4aEThCss Ha KOHKYPEHTHUX 3acaax (TOOTO Ma€ BUTPATH KOHKYPC) 10
CIBPOOITHUIITBA 3 JIEP/KAaBHUM TTAPTHEPOM Ha OCHOBI IOBFOTPUBAJINX BiTHOCHH (Bi[|
5 1o 50 pokiB) [8, c. 248].

Kpim Toro, oueBuHUM HEJIOJIIKOM 3aKOHY € BiJICYTHICTh 3aKPIiTJIEHHST CiIbCHKO-
rOCITOIAPCHKOI ISLITBHOCTI 1K chepy 3acTOCYBaHHS TyOJIiYHO-TIPUBATHOTO MapTHEP-
crBa (3aKOHOM TiepebaueHo e 3abe3nedeHHs (hyHKIIOHYBaHHS 3POIITYBATbHUX
i ocymyBasibHUX cuctem). IIpu 11bOMy 3a3Hau€HO, IO 3a PIlIEHHSIM JIEPKABHOTO
napTHepa Jiep;KaBHO-TIpUBaTHE IMaPTHEPCTBO MOKE 3aCTOCOBYBATHCS B iHIINX cdepax
JISITTBHOCTI.
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AmnaJiz 3a3HaueHol HOPMU JIA€ TiJICTaBU CTBEP/KYBATH, 1110 B JaHOMY pasi iHi-
IiaTrBa 3aCTOCYBAHHS MOjIeJIi MyOiYHO-TPUBATHOTO TTAPTHEPCTBA [IJIST PO3BUTKY
CUIBCHKUX TEPUTOPIiil MOBUHHA BUXOMTH BiJl OpraHiB ep:KaBHOI Biagu abo OpraHis
MICIIEBOTO caMOBpsiLyBaHHs. Taka cutyalliss He Juiie 0OMeXYE MOKIUBICTD BUKO-
PUCTAHHS 1IbOTO MeXaHi3My, ajie i cynepeyuTh KI4oBUM npuHiumnam CrinbHOi
arpapHoi nosituku €sponeiicbkoro Colo3y, 3aCTOCYBaHHS SKUX € BAKJIUBUM 32 YMOB
ajlanTallii HallloHAJIbHOTO 3aKOHO/IABCTBA 10 3aKoHO/1aBcTBa €C.

Tak, B onybsrikoBanoMy €BpOTEichKO0 KoMicieo okyMenTi « MaitbyTHe cinb-
chKoro cBiTy» (1988) Brepiie akiieHTyBajacst yBara Ha HeOOXiHOCTI PO3POOJIEHHS
€BPOIENCHKOI MOMITUKU CLIbCHKOIO PO3BUTKY, BU3HABAJUCS IIPOOJEMH COIialib-
HO-EKOHOMIYHOT HEPIBHOCTI MiX perioHamu, JUCIIPOIOPIlii PO3BUTKY MicTa i cea,
GisHicTb, Mirparttist Ta 6e3pobITTs CLIBCHKUX KuUTeiB. Bupimennst mpobiem mepes-
6adasioch 3ICHUTH 3a JOTIOMOTOI0 HOBHX 3aXOJIiB, 30KpeMa IIJIIXOM PO3POOJIEHHS
OOIMHHOTO MiZXOMY J0 BUPIIIEHHS MPOo6JeM CilIbChKOI MICIIEBOCTI 13 3a/ydeHHs
MiCIIeBUX 1HIIIaTUB, POBeAEHHs iH(OPMaIiHHO-TTPOCBITHUIIBKOT /IisIJIBHOCTI, CTBO-
PEHHST Ta BIIPOBA/KEHHsT 00’€KTIB HOBOI iH(PACTPYKTYPH, 3aITPOBA/KEHHSI 3aXO/IIB Y
rajysi ocBiTH i mpoceciiiHoro HaBYaHHs, po3POOJIEHHST KOMILIEKCHUX TIPOTPaM Po3-
BUTKY CLJIbCbKMX PailOHiB Yepes3 3aJyuyeHHs CiJIbCbKUX TPOMa/l y MPOoIec BUPilIeHHS
HarajbHUX 1mpobsem [9].

Jlist peasnizaiii BKazaHUX 3aXOJiB 3 METOIO 3a0€3MeYeHHs CTaJOTO PO3BUTKY
CiThCHKUX TEPUTOPIN Ta e(heKTUBHOTO BUPIIIEHHS TIPOOJIeM HACEJTeHUX MYHKTIB,
€sporneiicbkrm Coro3oM Oy po3pobJieHi TPorpaMu PO3BUTKY CLIBCHKUX TEPUTOPIT
«Jligep I», «Jlinep II», «Jligzep+» (anri. «Leader»), OCHOBHOIO METOIO SIKUX CTAJIO
3aJIy4eHHsI TPOMAJIChKOCTI 10 BUPIlIEHHS TPoOJieM 3a MPUHITIIOM «3HU3Y-BrOPYy»
HIJISIXOM OOpaHHs HAOIbIN TEPCIIEKTUBHUX IIJTAHIB PO3BUTKY HACETEHWX MYHKTIB
Ta ixX (iHaHCYBaHHS 31 CIEIiaJbHO CTBOPEHUX CTPYKTYPHUX (DOHIIB. AK CBITINTD
€BPOTIENCHKUI JOCBI/I, MOJIEh TTyOIiYHO-TIPUBATHOTO MAPTHEPCTBA TP 3aJTyYeHH]
MICIIEBUX IHIIIATUB cTaja e(PeKTUBHOIO /IJI CTAJIOTO PO3BUTKY CIJIbCBKUX TEPUTOPIH.

Opnak B YKpaiHi 3a BiICYTHOCTI HAJIEKHOTO OpraHisaliitHO-IIPaBOBOroO 3a6e3-
NeYeHHsT peasi3yBaTh TMO3UTUBHUN €BPONENCHKUI IOCBi/L TTOKU MO HE BUIAETHCS
MOKJIUBUM. X04Ya CIpoOU MPABOBOTO PETYJIIOBAHHS 3ay4eHHsT MIiCI[EBUX iHII[iaTUB
[pU BUPIIIEHHI TPOOJIEM CITbCHKUX TEPUTOPIN TPOCTEKYIOTHCS Y HAIIOHATBHOMY
3aKOHO/IABCTBI. 30KpeMa, HIEThCsI TIPo po3nopsipkenHst Kadbinery MiHicTpiB Ykpainu
Biz 23 Bepecust 2015 p. Ne 995-p. «IIpo cxBanenus: Konmeniiii po3BUTKY CiTbChKUX
TEPUTOPIit», SKUM TIepebadaeThCs YAOCKOHATICHHST CHCTEMU YIPABJIIHHS CLIbCHKIMU
TEPUTOPISIMH, 30KPEMA, MIJISIXOM: 3aKOHOJABYOTO Ta HOPMATHBHO-IIPABOBOTO 3a0€3-
TeyeHHs PO3BUTKY CLIBChKUX TEPUTOPIiL; MOCUIEHHS POJIi TEPUTOPIaTbHUX TPOMAJ]
Cij, ceqmmIn y TIJIaHYBaHHI Ta BIIPOBA/KEHHI 3aX0/[iB 3 PO3BUTKY CIJTbCbKUX TEPUTOPIii;
CIPUSIHHSL PO3BUTKY JIePKaBHO-IIPUBATHOTO TapTHEPCTBA /ISl peasisallil IPOeKTiB
PO3BUTKY CiJTbCbKUX TEPUTOPIN Ta 3aJiydeHHs iHBECTHIliH; CTBOPeHHST (DOHY PO3-
BUTKY CiJIbCbKUX TEPUTOPIli.

HesBajkaioun Ha rocTpy HEOOXIIHICTD 3aKPITIEHHS TJIAHY PO3BUTKY CLIBCHKHX
TEPUTOPIii, IMIJISAXIB Ta c10coOiB PO3B’A3aHHS IPOOGJIEM, OUEBUIHUM € TOU (haKT, 110
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MIPIOPUTETHICTH PO3BUTKY CITBLCHKUX TEPUTOPIHM 3aJUMIAETHCSA 1 HA/AJl JIUTITE 3a/1e-
KJIapoBaHOIO HOpMOIO. AJKe 3aTBepkeHi KoHIenieo 3axonn 18a poku (haKTUIHO
He BUKOHYBAJIUCSI, OCKIJIbKY JIJIST Peasi3allii 11X MoJI0KeHb HeOOXiIHIM € TTPUITHSITTSI
IUTaHy 3aXOjliB, SKUil moBuHeHn Oy OyTu nepemanuii Kabinery MinictpiB Ykpainu
npotsiroM oaHOro Micdrg. Ilpore sunie posnopskenasam KMY Bin 19 nunus
2017 p. Ne 489-p «IIpo 3aTBeprKeHHS TJIaHy 3aXO0/iB 3 peanizalii Konreniii pos-
BUTKY CLIIbCHKUX TEPUTOPiil» 1€l foKyMeHT OyJio npuitasTo [10].

OueBU/IHO, TJIAH 3aXO/IiB MOBUHEH PO3POOJISTUCS 1O KOKHOMY 3ajleKIapoBa-
HOMY 3axoiy. AJie aHAJII3yI04YH el aKT MOKHA 3POOUTH BUCHOBOK, 10 Oy/Ib-sIKa
HOpMa CHPSIMOBaHA Ha CIIPUSHHSI PO3BUTKY /I€P5KaBHO-IIPUBATHOTO TTAPTHEPCTBA
JUI peastizallii MpOeKTiB PO3BUTKY CiJTbCbKUX TEPUTOPIN Ta 3aJydeHHS 1HBECTHUITIH,
sk mepenbadasocst B Konrernitii, — BificyTHsI, 110, 6€3yMOBHO, CTaBUTh i/ 3arpo3y
iioro BUKOHaHHS. Taka cuTyallisi € He3pO3yMiJowo, OCKIJIbKM BUKOHAHHS 3aTBEP-
JUKEHUX 3aXOJ[iB IJIAHYETHCS 3/IICHIOBATH Yepe3 JepKaBHUIN Ta MiCIeBl OIOKETH.
[Ipore y cKpagHUI Tepioz st HAIIOI AepKaBi OCOOIMBO aKTyaIbHUM € 3a/Iy4eHHs
JIOJIATKOBUX JiKepes (piHaHCYBaHHS, 30KpeMa, NMIJISXOM BUKOPUCTAHHS MEXaHi3MYy
nyOIiYHO-TIPUBATHOTO TTapTHepCcTBa. AJKe, sik mopeuno 3aznadae T. B. Kypmaw,
myGJIYHO-TIPUBATHE TAPTHEPCTBO MOsKe OyTH KOPUCHUM Yy cepi 3abe3rnedeHHsT po-
JIOBOJIbYOI Oe3IeKN JIepsKaBH, TEXHIYHOI 1 TEXHOJIOTIYHOI MOZIEPHI3allil CiIbChKOTOCIIO-
JAPChKOr0 BUPOOHMUIITBA, IHHOBAI[IIHOI MiSIJTBHOCTI, PO3BUTKY CLIBCHKUX TEPUTOPIi
Ta comiagbHOi chepu cesa, BUBECHHS HOBUX MOPIJ ClIbCHKOTOCTIONAPCHKUX TBAPUH
Ta COPTIB CLIIBCHKOTOCTIOIAPCHKUX POCJNH, PO3BUTKY 1H(OPACTPYKTYPU arpapHOTO
punky tomo [11, c. 127].

Ananiz [lnany 3axo/liB 1a€ MiICTaBU CTBEPKYBATH PO MOKJIMBICTD 3aTy4eHHS
NpUBATHUX CyO’€KTIB, 30KpeMa JI0 BUKOHAHHS HACTYITHMX 3aX0iB: 1) 3MillHEHHS
MaTepiaJbHO-TeXHIYHOI 6a3u 3aKja/iB KyJbTYpPH i BIPOBAIKEHHS CydyacHUX iH(Op-
MaIlifHAX TEXHOJIOTIH B iX AiSJIBHICTD; 2) Bi[HOBJIEHHS I MOJIEPHi3allis iHKeHepHUX
MepesK Ta BOJOOYNCHUX CIOPY/I, 3abe3MedeH sl CiTbCbKOTO HACEJIEHHST TUTHOIO BOOIO
HaJIESKHOI SIKOCTI; MATPUMKA YTBOPEHHS Ta AiSJIBHOCTI CIIbCHbKUX IIEHTPIB 3 HAaHHA
KUTIOBO-KOMYHAJIBHUX TOCJYT Ta MiIBUIIEHHS PiBHS HaJaHHS TaKWX IMOCJYT;
3) PO3BUTOK COIIaJbHUX MOCJAYT y CLIbCHKIN rpomazi; 4) opranisaiis po6oTu 3
BUJIAJICHHST 3aJIMIIKIB HEMPUAATHUX ab0 3a60POHEHNX /10 BUKOPUCTAHHST ECTUIU/IIB
i arpoxiMikariB, HAKOTIMYEHNX 3a TIOTIEPEIHI POKHU, 3 MICIlb iX 30epiraHHs; 5) CTBO-
peHHs Ta (QYHKITIOHYBAaHHS MY3€iB NMPUPOIN, My3eHHNX KiMHAT, €KOOCBITHIX II€H-
TPIB, EKOJIOr0-OCBITHIX KJIACIB, €KOJIOTO-OCBITHIX CTEKOK Ha TEPUTOPISAX Ta 06’€KTax
MIPUPOIHO-3ATI0BITHOTO (hOHIY; 6) MPOEKTYBaHHS i OY/IBHUIITBO BOJOIPOBIIHUX Ta
KaHaJi3aiiHuX OYMCHUX CHOPY/, Y TOMY YMCJIi JIOKaJIbHUX, Ta IHIMX 00’€KTIB crc-
TEeMU BOJIOBI/IBE/ICHHS B CIIbCBbKI MiCIIEBOCTI i3 3aCTOCYBAaHHSAM HOBITHIX T€XHOJIOTIH
Ta obJaHaHHsT; 7) CrpUsiHHSA (DOPMYBAHHIO CHPOBUHHOI 6a3u JIJIst BUPOOHUIITBA i
BUKOPUCTaHHS OiomanBa sl TeIIONOCTaYaHHs KOMYHAJIbHOI c(epu Ta CLIbChKOTO
HacesneHHs Ta iH. [10].

Otke, 3 METOIO 3aJIy4yeHHSI IIPUBATHOTO CEKTOPY /10 BUKOHAHHS BKa3aHUX 3aX0-
iB HEOOXITHUM € BHECEHHs 3MiH /10 posnopskents Kabinery MinictpiB Ykpaiau
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Bim 19 munua 2017 p. Ne 489-p «IIpo 3arBepmkenHs IjlaHy 3aXOjliB 3 peasisailii
KoHtternitii po3BUTKY CiJIbCHKUX TEPUTOPIiii», a came mepeabadynTi po3poOJeHHS Ha3-
BaHUX MPOEKTIB 13 PO3BUTKY CIIIbCHKUX TEPUTOPiil HA OCHOBI MyO IIYHO-TIPUBATHOTO
naptHepcTBa. KpiMm ToTO, J01iIbHO 3BEepHYTH yBary Ha TOH (akT, IO B MPOEKTI pPO3-
nopsiypkeHHs «IIpo 3aTBep/KeHH IIaHy 3aX0/IiB 3 peasisarii Konternitii po3BUTKyY
CLTbCHKUX TEPUTOPIiil», po3MilieHOMYy Ha caliTi MiHicTepcTBa arpapHoi MOJITUKH
Ta MPOIOBOJIbCTBA, Tepeadadanocst po3poOIeHHs TMIOTHUX MPOEKTIB i3 PO3BUTKY
CIJIBCBKUX TEPUTOPIN Ha OCHOBI JIEP:KaBHO-TIPUBATHOTO TIAPTHEPCTBA, 1110 CTUMYJIO-
BAaTUMYTh HearpapHi BUJIM JIisIIbHOCTI B CLIBCHKIN MiCIIEBOCTI, Ta MOJAHHS 1X 3aiHTe-
PECcoOBaHUM IIeHTPAJIbHUM OpraHaM BUKOHABYOI BJIQ/IM HA PO3IJISA/ B YCTAHOBICHOMY
HOPSIZIKY 100 (hiHAHCYBaHHS B paMKaX BiMOBIHUX OI0/UKETHUX TPOTPaM PO3BUTKY.
Bunaetbcs, 1110 11€ MOJI0KEHHS TaKOXK JIOLLIBHO 3aKPITUTH B PO3MOPSKEHH], BUXO-
JISTYU 3 HACTYITHUX apTyMEHTIB.

[To-nepire, minTpuMia auBepcudikaliii ciTbCchbKoi eKOHOMIKH, 30KpeMa depes
PO3BUTOK HearpapHUX BUJIIB MisITBHOCTI (TypusM; 36epiranHsi, mepepodxa, 30yT ciib-
CHKOTOCTIOIAPCHKOT MTPO/IYKITiT; HAPOJHI TIPOMUCIN Ta PEMECJIA; 3arOTiBIIsl, epepodKa
JIMKOPOCJINX TIJIOMIB, SATiJ, JIKAapChKUX TPaB; 3aroTiBJst i 00poOKa JepPEeBUHU; BUIO-
TOBJIEHHSI Oy/liBeIbHUX MaTepiasiB, OyAiBHUIITBO Ta iH.) MOXKYTb CIPUSITA PO3BUTKY
CiIbCBKUX TEPUTOPiil HIIXOM 301iJIbIIEHHST KiJIbKOCTI POOOUUX MICIlb Ta PO3BUTKY
00’eKTiB iH(pacTpyKTypH.

[To-apyre, po3BUTOK THIINX BUJIIB JiSLIBHOCTI HA CLIIBCHKUX TEPUTOPISIX € OJ[HUM
i3 crocobiB 3a6e3MeUeHHs CTaJIOr0 PO3BUTKY CLIBCHKUX TEPUTOPIiL, a/ke, SIK 3a3Ha-
yasnocst y «ITosictii aus Ha XXI cTosiTTsi», 1/ 3a/0BOJIEHHS B MailbyTHHOMY
HOIUTY Ha CUPOBMHHI TOBapy HeOOXiZHOIO € iHTeHCu(IKallis ClIbChKOrO ToCIoaap-
cTBa ILIAXOM AuBepcudikailii BUPOOHUYMX CUCTEM 3 METOI0 JOCSATHEHHS MaKCH-
MaJIbHOI e(DeKTUBHOCTI TTPU BUKOPUCTAHHI MiCIIEBUX PECYPCiB, P 3BE/IEHHI B TON
’Ke Jac /10 MiHIMyMYy €KOJIOTIYHHX Ta €eKOHOMIYHUX PU3MKiB. TaM, e HeMoxKJInBa
iHTeHcudikailisi cucTeM BeleHHs CITbCHKOTO TOCIOAAPCTBA, HEOOXITHO BUSIBJISTH i
PO3BUBATH THII MOKIMBOCTI BUPOOHMIITBA, BAKOPUCTAHHSI PECYPCIB AUKOI IPUPOH,
AKBaKyJIBTYPH 1 pHOAIbCTBA | TAKUX HECITTbCHKOTOCTIONAPCHKUX BUJIIB AiSIBHOCTI, SIK
HAIPUKJIa/l, BUPOOHUIITBO TOBAPIB JIETKOI TIPOMUCJIOBOCTI, TIepepoOKa CilTbChKOTOCIIO-
JapChKOI CUPOBUHM, arpobi3Hec, BiIIOYNHOK i Typu3aM Ta iH. [3].

[To-Tpere, mepskana, MATPUMYIOUM MEXaHi3M MyOJiYHO-TIPUBATHOTO TAPTHEPCTBA
SIK €1ocib 3abe3eyeHHsT CTaIor0 PO3BUTKY CiJIbCHKUX TEPUTOPI, TUM CAMUM IPO-
JIOBKUTBH TIpoIlec TpaHchopmMallii Mojiesii PO3BUTKY CiJTbChKUX TEPUTOPIH 13 ramy3eBoi
(ciibCbKi TEpUTOPIi PO3TJISANAI0THCS BUKJIIOYHO SIK PECYPCHU [IJsI CiJIbCbKOTO TOCIIO-
JapCTBA) B TEPUTOPIATbHY (CIIBCHKUI PO3BUTOK 1IEHTU(DIKYETHCS i3 PO3BUTKOM
CIJTbCHKUX PANiOHIB B IIJIOMY, TIJISTXOM BUKOPUCTAHHS BCIX PECYPCIiB, SIKi 3HAXOJSATHCS
B KOHKPETHOMY PeTioHi (JTIO/ICbKUX, (hi3WIHUX TPUPOJHUX, JaHamahTHIX Ta iH.) [13,
c. 15], BigbyBaeThcst iHTErpailist Mixk BCiMa KOMIIOHEHTaMH 1 TaJIy3sIMU Ha MiCIIEBOMY
piBHi).

Bucnosxu. TakuMm 4rHOM, MOJe/b MyOAIYHO-IIPUBATHOIO IAPTHEPCTBA MOXKE
cTatu B YKpaiHi ofHUM i3 c11oco6iB 3a0e31eueH s CTaJor0 PO3BUTKY CiTbChKUX
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TEPUTOPIl, OCKIBKU CHPUATHME 3aJyYeHHIO JOAATKOBUX (DiHAHCIB Bijl MPUBATHUX
cy0’€KTiB Ha BUKOHAHHS JeP/KaBHUX Ta PETriOHAJIbHUX IIPOTPaM PO3ZBUTKY CLIbChKUX
TEPUTOPIii, MO B CBOIO YEPTY CHPUSATUME COIIaTbHOMY, EKOHOMIYHOMY Ta €KOJIOTiu-
HOMY 3a0e3rnedeHHIo cesa. [Ipore ist JOCSITHEHHST TAKOTO CHHEPIeTHYHOTO e(heKTy
HEOOXITHO YIOCKOHAJIUTH TIpaBoBe moJie. Ilo-mepiie, M0IIJIbHO BHECTH 3MIHU 10
3akony Ykpaiuu «IIpo aepskaBHO-TIpUBaTHE MapTHEPCTBO» (HeoOXiAHO cepen chep
HOIIMUPEHHS 11yOIIYHO-IPUBATHOTO TIAPTHEPCTBA TIePeA0AYUTH CLIbCHKOTOCIIOAAPCHKI
Buzan pistnbHocTi). [To-apyre, HOBOI pepakiiii morpebye posmopsiskents Kabinery
MinictpiB Ykpainu «IIpo sarBepaskeHHs miaHy 3axo/iB 3 peanisaitii Konrenirii
POBBUTKY CiIbCBKUX T€PUTOPiii» (HOIIIBHO mepeadaunTyi po3pobJIeHHs IPOEKTIB i3
PO3BUTKY CLIbCBKUX TEPUTOPIN Ha OCHOBI TAKOTO HAPTHEPCTBA, & TAKOXK PO3POOIICHHS
MJIOTHUX TPOEKTIB Ha OCHOBI TAaKOTO TMAPTHEPCTBA, M0 CTUMYJTIOBATUMYTh HearpapHi
BUJIM JIisIILHOCTI B CifibCbKii MiciieBocTi). Ilo-Tpete, BUjlaeThCs 10OIIJIBHUM PO3PO-
6uty ta npuiiHaTE KoHieniito my6iyHO-IIPUBATHOTO MapTHEPCTBA Y cdepi cTaoro
PO3BUTKY CiTbChbKUX TepuTopiii [14, ¢. 149] Ta nuan 3axoniB mozo ii peasisartii.
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Public-private partnerships as a way of ensuring sustainable rural development

The author examined the essence of public-private partnership and its features in accordance with
international law. The model of public-private partnership can become one of the ways to ensure sustain-
able development of rural areas in Ukraine, as it will facilitate the attraction of additional funds from
private subjects for the implementation of state and regional rural development programs. The author
analyzes the national legislation and proposes its improvement through the introduction of amendments
to the Law of Ukraine «On state-private partnership> (it is expedient to include agricultural activities to
the sphere of public-private partnership) and to the order of the Cabinet of Ministers of Ukraine «On
approval of the plan of measures to implement the Concept of development of rural areas», which should
provide for the development of rural development projects on the basis of public-private partnerships
and proposes adoption of the Concept of public-private partnerships for sustainable rural development.
The author proposes to stimulate the development of non-agrarian activities in rural areas on the basis
of public-private partnerships for the following reasons. First, support for the diversification of the rural
economy, in particular through the development of non-agricultural can promote the development of rural
areas by increasing jobs and the development of infrastructure. Second, the development of other types
of activities in rural areas is one of the way to ensure sustainable development of rural areas. Third, the
state, supporting the mechanism of public-private partnership, will continue the process of transformation
model of the rural development from the sectoral into the territorial model.

Keywords: public-private partnership; sustainable development; rural territories; diversification;
rural social development.
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MPABOBA MOAITMKA €BPOMENCbKOIO COIO3Y
Y COEPI OXOPOHU TA PALUIOHAABHOIO
BMKOPUCTAHHA BOA

Posensymo ocnoeni numanis 600noi noximuxu €eponeticorkozo Coo3y wodo oxoponu 600 ma pa-
yionaiwnozo sodokopucmyeanis. Buokpemieno mpu 3axonodasui xeuii, 6npoooeic skux 6yno nPutiHsimo
Pa0 Oupexmue ma piuens, wo 6CIMAnOGUIL: eK0L02iuHI cCmandapmu aKocmi 0 KOHKPemuux 6udie 600u
ma epanuyHi eerudunY BUKUOI8; CYBOPi Npasuia w000 NOBOOHCEHHS 3i CINIUHUMU 600aMU MA BUKOPU-
CmanHs Himpamis y CilbCoKomy 20Cno0apcmei; npasuia uodo 3anobizanis 3a0pyonenio nio3emmux
600 6i0 CLILCHKO20CNO0APCHKUX GI0X0016; 3AXUCT MOPCHKOZO0 HABKOIUUHDOZ0 CePedosuuyd; Cmaniapmu
nummnoi 600u mouo.

3 memoio Konuenmpauii, payionarizayii ma cmanoapmusauii, a makoic noKpawenis epexmus-
HOCMI €8PONELICHK020 3aKoH00ascmea y cepi saxucmy 6odu 6yno po3pobieno Pamxosy dupexmugy npo
600Y, 6 0CHOBY AKOI NOKAAOEHO THmezposane Ynpasiniis 600HUMU PECYPCaMl i AKa MICHO Nepenima-
emuvcst 3 tHuUM 800HUM 3axorodascmeom EC, wo CnpsImMosane Ha YCYHeHHs: 3azpo3, NOPOONCEHUX 3a0pPy0-
Hennsam ma ziopomMopPOLOZIHUMU 3MIHAMU BHACIIO0K K NPUPOOHUX, MAK | AHMPONOZEHHUX (aAKmOopis.

KmiouoBi caoBa: Boxmna momituka €Bporeiicbkoro Coriody; 0XOpoHa BOJ; PallioHaJbHe BOO-
KOPHCTYBaHHS; BOJIHE 3aKOHO/aBCTBO €C.
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Hanuonanbublii topuanueckuii yuusepcuteT umenn Spocaasa Myaporo, Ykpauna, r. XapbKoB.
e-mail: m.k.cherkashyna@nlu.edu.ua ; ORCID 0000-0002-8892-5440

IIpasosas nomuruka Esponeiickoro Cowosa B cdepe 0XpaHbl U PAIMOHATBHOTO MCIOIb30Ba-
HHS BOJ,

Pacemampusaiomes ocnosnwvie 6onpocwt 600not noumuku Eeponetickozo Coiosa no oxpane 600 u
PAUUONATLHOMY 6000N0NB306ANHUI0. Boidenenvr mpu saxonodamenvioix amand, 6 nepuod Komopvix 0oL
npunsm pso Oupexmus u pewenuil, YCmanoBUGUIUX: IKOL0ZUUECKUE CIAHOAPMbL Kauecmea Olis KOHKDem-
HBIX BUA06 B00bL U NPeOebHbIe BEUUUIBL BbIOPOCOB; CIMPOZUE NPABUILA OOPAUEHIUS CO CIMOUHBIMU 600AMU
U UCTIONB30BAHUE HUMPATNOG 6 CENbCKOM XO03AUCTEe; NPAGULA N0 NPeOOMEPAULCHUIO 3a2PAIHENUs. NO0-
3EMHBIX 600 CENDCKOXOIATCMBEHHBIMU OMXO0AMU; 3GUUMY MOPCKOLL OKPYICAIOUET Cpedvl; CImandapmol
numvesoil 800vi U m.0.
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C yenvio KOHUEHMPAayuU, PaAyUOHAIU3AUUY U CIAHOAPMU3AUUY, 4 MAKKCe NOBbIEeHUS dPdexmus-
HOCMU e8pPONeElicKoz0 3aKonodamenpcmea 6 cepe 3auumot 600, paspabomana Pamounas dupexmusa o
800e, 8 0CHOBY KOMOPOLL ObLILO NOLOHCEHO UHMEZPUPOBAHHOE YNPABILEHUE B00HIMU PECYPCAMU U KOMOPAsL
mecno nepeniemaemcsi ¢ opyeum 600nvim 3axonodamenvcmeom EC, a maxice nanpasiena na ycmpa-
HeHue yepo3, NOPONCOCHHIX 3aZPASHEHUEM U 2UOPOMOPPOILOZUYECKUMU USMEHEHUSIMU BCLe0CmEUe KaK
NPUPOOHBIX, MAK U AHMPONOZEHHLIX (PAKMOPOS.

KmoueBsle caoBa: BojiHas nosmtnka EBporeiickoro Coro3a; oXpaHa BOJI; paliMOHAJIbHOE BOJO-
I0JIb30BAHIE; BOIHOE 3aKOHOAATEbCTBO EC.

ITocmanosxa npoonemu. Bona — KUTTEBO HEOOXiHUN pecypc st JIIOJCTBA,
AKWH MATPUMYE PIBHOBAry B eKOCHCTEMAaX Ta CHPUSE PeTyJidllii KiaiMaTy. €Bpo-
neticbkuii Coio3 Mparte 3aXuiaT SIKiCTh HABKOJUITHBOTO CEPEJOBUINA 1 30POB’S
JIIOJIUHK, TOMY TIPABOBOMY PETYJIIOBAaHHIO BOJHOTO CEKTOPY IPUALISETHCS 0COOIMBA
yBara.

Axmyanvnicms 06paHOl TeMU TOJISITA€ Y HEOOXIAHOCTI OiIbIN IPYHTOBHOTO
JIOCJTI/KeHHST BOHOT TTOJIITUKH Ta 3aKOHOAaBcTBA EBpornelicbkoro Coio3y 3 ypaxy-
BaHHSAM TOJIOBHOI 30BHIIIHBOIIOJITUYHOT MeTH YKPAaiHU — BCTYT 710 €BPOIENCHKOTO
Coto3y, 110 3yMOBJIIOE HEOOXIHICTD ajanTailii BITYN3HSHOTO 3aKOHOAABCTBA JI0 3aKO0-
HozaBcTBa €Bporreiicbkoro Coio3y Ta TOCUJTIOE iHTEepeC 10 BUBYEHHST OCTAaHHBOTO.

Ananiz docnioxcens i nyonixauii. Ha xanb, nocsin €spomneiicbkoro Coiosy
y rajysi OXOpOHM Ta PalliOHAJIbHOTO BUKOPUCTAHHS BOJ A0CI He OYB KOMILJIEKCHO
MTpOaHaJi30BaHN YKPATHChbKUMM HAYKOBISIMU. OTJISI0BO 1i€T TEMU y CBOIX JIOCIi-
mxennsax Topkanucs T. O. baciok, 1. A. boiiko, A. I. bopoBunbka, I. B. Toruak,
M. Mixasnesa, I1. Cronsipuyk Ta iH.

Mema cmammi nosigirae y po3riisjli OCHOBHUX TTUTaHb BOJHOI MOJITUKU €BPO-
neficbkoro Colo3y 111010 OXOPOHHU BOJI Ta PallioHAJIbHOTO BOJIOKOPUCTYBAaHHS, aHa-
JII30BI BOAIHOTO 3aKOHO/IaBcTBA €C 3 METO0 HOTO MOAAJIBINOI a/IANTaIlil /10 BOHOTO
3aKOHO/IaBCTBA YKpaiHU.

Buxnao ocnoenozo mamepiany. 3arajom y €BpOIli BOZOKOPUCTYBaHHS 3a0€3-
HeyyeThes miazeMHUMu Bogiamu (65 %) Ta moBepxueBuMu Bojamu (35 %), i Jiie
HEBEJINKY KiJIbKICTh CTAHOBUTH OINPICHEHHS COJOHOI BOAM. ¥ TaKUX KpaiHax, sIK
Janis ta Icnanmist, rpyHTOBI Boau 3a/10BOJIbHAIOTE TioHax 90 % monuty. 3arajibHe
BUKOPHUCTAHHS TTOBEPXHEBUX Ta TiJA3eMHUX BOJ Y Pi3HUX cdepax rocrmoaapcTna
€BpoIK po3NOIIIMIOCS HACTYITHUM YuHOM: 64 % — cisbebKe rocrnogapctso, 20 % —
eHepreTuka, 12 % — rmocravanns HacejeHHIo, 4 % — mpoMucoBicTh [12].

Y Boaniit nogituili €spornelicbkoro Cowo3y BUOKPEMJIOIOTh TPU 3aKOHOJABYI
xpui. [lepma xBusist oxormrioe mepiox 3 1975 mo 1980 pp., kosu 6ysI0 TPUIHHATO
Pl IMPEKTUB Ta PillleHb, IKi BCTAHOBJIOIOTH €KOJOTIUHI CTaHJApPTU SAKOCTI I
KOHKPETHUX BU/IIB BOJIM Ta TPAaHWYHI BeJnunHu BUKUIIB [13, c. 4]. Bona nos’si3ana
3 inHimiroBaHHAM siTupiuaux Exosoriuaux mporpam it (Environmental Action
Programmes) B 1973 p., 1110 BU3HAUMAN 11171l Ta MPUHIAIIA €KOJIOTIUHOI TTOJITUKA
€sporieticbkoi koMicii. 3 kinig 1970-x pokiB ynmpoBaizkeHo HU3KY 3aXO7IiB OO0 CKO-
poUeHHs Ta 3arobiraHHs 3a6pyAHEHHIO BOJI, BUSHAYEHO CTaHAAPTU /IS EBPOIEHCHKIIX
PiYOK Ta 03ep, sIKi BUKOPUCTOBYIOTHCS /ISt 3a060PY MUTHOI BOAU. J[MPEKTHBY 1[HOTO
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nepiosy 6a3yloTbCs Ha PeryJsaTOPHOMY IIAXOAI, PO3AIIUBIIA BOJHY €KOCUCTEMY
Ha OKpeMi OXOpoHIoBaHi ToBapu. /[o HUX HasexaThb: /lupexkTrBa PO MOBEPXHEBI
Boau (Surface water directive (75/440/€EC), /lupektuBa 1mpo BOAM AJIsT KyTIaHHSI
(Bathing water directive (76/160/€EC), Iupekrusa npo pubni Boau (Fish water
directive (78/659/€EC), [lupextuBa mpo morockosi Boau (Shellfish water directive
(79/923/€EC).

[TouaTok APyroi XBUJI 3aKOHOAABCTBA OYB 3yMOBJIEHUIT 3POCTAI0U0I0 €BTPOdi-
KaIli€lo MOPCHKUX i pUOHUX BOJ. 3ajist 6OPOTHOM 3 I[iEI0 TOJOBHOI MPOBIEMOIO
3a0pyAHeHHs BOJ OYJIO IPUIHATO Psi/l AMPEKTUB, SIKi BCTAHOBUJIN CYBOPI IIpaBujIa
II0/I0 TTOBOJIXKEHHS 31 CTIYHUMU BOJIaMM Ta BUKOPUCTAHHS HITPATIB y CLIBCHKOMY
rocrogapcTsi. Bigmosigno go Jupextusu 91/271/€EC ta 98/15/€EC ounmnients
CTIYHMX BOJ| CTaJ0 0OOB’SI3KOBUM HaBiTh y HaMEHIIMX HAaCeJEeHUX IMYHKTax, a
JupextuBa mozmo wiTparis (91/676/€EC) 3anpoBaania 0puAndHO 0060B I3KOBI
3aX0/IH, sIKi 0OMeXYBalIu KiJbKiCTh JOOPUB, MO BUKOPUCTOBYIOTHCS Ha IMOJISIX.
3 npuiiHATTSAM J[MPEKTUBY 1[OJ0 KOMILJIEKCHOTO 3amobiraHHs Ta KOHTPOJIO 32
3abpyaaenasiM (96/61/€C) 6yso chopMyIbOBAHO HOBE TIPABUIIO JIJIT KOHTPOJIIO 32
Bukugamu. Kpim toro, Kepiti npuHiumnm yrpasiiHas HeOe3eKaMu Y pasi BEJIMKIX
aBapiit (96/82/€EC, Tak 3Bana /lupextuBa Seveso II) mMicTaTh BakiuBi actieKTn
3aXUCTY BOIU.

Tpersa xBuss nositnku €C B rasmysi BOAHOTO roCnolapcTBa po3novanacs 3 MOoBi-
nomyienHsaM €Bporeiicbkoi Kowmicii 3 mutanb BogHoi nomitTukn CHiBTOBApuCTBA Y
sotomy 1996 p., B sikomy €Bporieiicbka KOMicist 3po0ria BUCHOBOK PO HEOOXiTHICTb
po3pobiieHHss PaMKOBOI AMPEKTUBU IIPO BOLY 3 METOIO KOHIIEHTpAIlii, paiioHasisaii
Ta cTaHJapTH3allii, a TaKoK TOKpaIeHHs epeKTUBHOCTI EBPOIEChKOT0 3aKOHO/[aB-
ctBa y cepi 3axucty Bogu [17, c¢. 3—4].

B ocHoBy Boxnoi Pamkosoi /lupekrusu (Water Framework Directive (2000,/60/
EC), npuitasroi y sxoBtai 2000 p., TOKTa/IeHO iHTETpOBaHE YIPABIiHHSI BOIHUMU
pecypcamu. IHTerpariisi sik 6a30Ba KOHIIEIIIIisT BKJIIOYAE: IHTErPallifo eKOJOTTuHNX
1iJIel, iHTerpalliio BCiX BOAHUX PeCcypciB B MaciiTabax piukoBOro OGaceiimy, iHterpa-
Iif0 BCiX BU/IB BOJAOKOPUCTYBaHHS, (DYHKIIH, IIIHHOCTEN Ta BIJINBIB, iHTErpaIliio
aHaJi31B Ta eKCIIePTU3H, iIHTerpalliio BOJHOTO 3aKOHO/IABCTBA B €/IUHY Ta Y3TO/KEHY
CTPYKTYPY, IHTETPAIliio MUPOKOTO CHEKTPY 3aX0/liB, BKIIOUAIOYHN I[IHOYTBOPEHHS Ta
iHIIII €KOHOMIYHI IHCTPYMEHTH, B €IMHUN II/IXiJ /10 YIPABJiHHS, IHTETpaIlito 3alli-
KaBJIEHUX CTOPIH Ta TPOMAJSHCHKOTO CYCIIJIbCTBA y Tpolleci MPUUHATTS PillleHb,
iHTerpailito pisHUX PiBHIB NPUHHATTS PillieHb, SIKi BIJIMBAIOTh HA BOJIHI pecypcH i
CTaH BOJIM, 1HTETPAIli0 BOJHOTO 3aKOHO/IABCTBA JleprKaB-uJieHiB [16, c. 7].

Boana PamkoBa /lupexkTrBa BCTaHOBJIIOE TIpaBUJIa, CIipsMoBaHi Ha: 1) 3axuct
ycix ¢opm Boam (TIOBepxHEBa, MiI3eMHa, BHYTPINIHA i TiepexifnHa), 2) BiIHOBIEHHS
€KOCHCTEM Y BOJIOMMAX Ta HABKOJIO HUX, 3) 3MEHIIIEHHsI 3a0pYAHEHHST BOIHUX 00 €K-
TiB, 4) 3a0€31eYeHHsI CTAJIOTO BUKOPUCTAHHS BOIM OKPEMUMU 0COOAMU Ta THAMPUEM-
crBamu. Harionasphi opranu Biaaau 3000B’si3aHi ieHTH(hIKYBaTH PIUKOBi OaceitHm
Ha CBOIM TepUTOPil, MPU3HAYUTH BIIIIOBIaJIbHI OPTAHU JIJd YIIPaBJIiHHS IUMU
GaceitHamu BiAmoBizHO 10 ipaBust €C, aHamizyBaT 0COOIUBOCTI KOKHOTO PIYKOBOTO
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Gaceiiny, BKJIIOYAIOUN BIUIMB JisLJIbHOCTI JIIOAUHY Ta eKOHOMIUHY OLIHKY BOZOKOPHC-
TYBaHHS, CTeKUTH 32 CTAHOM BOJIM Y KOKHOMY OaceiiHi, peecTpyBaTH OXOPOHIOBaHi
TEPUTOPIi, 1[0 BUKOPUCTOBYIOTHCS JIJISI TUTHOI BOJIM, BUPOOJISITH Ta BIIPOBA/KYBATH
«IUIAHU YIPaBJiHHS PIYKOBUME OaceliHaMI», 3a0e3MeUnTH BiIIIKOYBaHHS BAPTOCTI
MOCJTYT 3 BOIONIOCTAYaHHS 3 JOTPUMAHHSAM TIPUHIINTIIB €(DeKTUBHOTO BUKOPUCTAHHS
pecypciB Ta «3a0py/IHIOBAY ILIATHTh», HA/[aBaTH IPOMAJICHKOCTI iH(OpMAaILio Ta KOH-
cyJIbTalii MoA0 yupaBIiHHg piukoBuMu Oaceitnamu. KpiM TOro BOHM BU3HAYAIOTH
mrpadu, M0 3aCTOCOBYIOTHCS /10 TTOPYITHUKIB HAIlIOHATbHUX TIOJIOKEHD, IIPUTHATIX
BifmoBiiHO 710 11i€l /lupexkTusu [3].

JlepskaBu-ujieHn MatoTh cBOOOLY BUOOPY TIPH MTPU3HAYEHHI KOMIIETEHTHUX OpTa-
HIB, OCKIJTBKA BOHU BIPOBA/IKYIOTH 3aKOHOIaBcTBO €C depes BIACHUN HAIlIOHATBHUHT
3aKOH, TOOTO 3aCTOCOBYIOTH IPOIEAYPHY aBTOHOMIIO, a TAKOK BHKOPUCTOBYIOTH
BJIACHUX JIEPKABHUX CJIY:KOOBIIIB, TOOTO MAalOTh iHCTUTYIIiTHY aBTOHOMIIO [15].
Opranizaliis Ta peryJroBaHHS yIIPaBJIiHHS BOJHUMH PeCypcaMi Ha PiBHI PIUKOBUX
GaceiiHiB 3 ypaXyBaHHAM IIPUPOAHO-reorpadiuHol Ta riApoaOriYHOl OJUHMIL 3aMiCTh
BUKOPUCTAHHS a[MiHICTPAaTUBHUX Ta MOJITUUYHUX KOPJIOHIB € OJHIEIO 3 BaKJTUBUX
koHreniiii [upektusu. Kokne pimeHHst mpo BUKOpUCTaHHS ab0 BTPYUYaHHS Y
BOJIHI CHCTEMU B PAliOHI PIYKOBOrO GaceiiHy MOBUHHO 3/IHCHIOBATUCS Y3TOKEHUM
YIHOM 1 Ma€ OyTH BUKJIAQIEHO B TaK 3BaHUX IJIAHAX YIPABJiHHS OaceifHOM piuKu
[9, c. 82-83].

Boana PamkoBa [lupekTrBa TiCHO NMEPEIITAETHCS 3 IHIIIUM BOJHUM 3aKOHO/IAaB-
ctBoM EBporeiicbroro Corosy. Tak, BinosigHO 10 cT. 16 Bognoi Pamkosoi Jlupek-
TiBU €Bporieiicbka Komicist MOBUHHA BUKJIACTU JIETATBHI TIOJIOKEHHS 10JI0 OXOPOHU
MI3eMHUX BOJ B OKPEMill TUPEKTUBI.

Y rpyani 2006 p. 1o PamkoBoi JlupekTrBu 1po Boy OyJia IpUHHSTA T0YipHS
JlupekTrBa, clpsMoBaHa Ha 3ano0iraHHs 3a0pyAHEHHIO IA3eMHUX BOJ Bij Cijib-
CHKOTOCTIOZIAPCHKUX BiJIXO/iB, TAKUX SK MECTUIMAN Ta IHII MKIiAJWBI XiMiKaTH.
AKTYyaJTbHICTh 3aXUCTY ITi/I3eMHUX BOJI 3yMOBJIEHA TUM, 110 TJ3€MHI BOJW CKJIAJIHIIIIE
OYMCTUTH, HI’K ITOBEPXHEBi BOAM, 3a0pyIHEHHS Ii3eMHIX BOJ MOKe 3aIPOKyBaTH
3/I0POB’10 JIFOJIEH, OCKIJIBKH TTiA3eMHi BOIM 9aCTO BUKOPUCTOBYIOTHCS JJIst abcopOIii
MIUTHOI BOJIH, JIJISI TIPOMUCJIOBOCTI Ta CiJIbCHKOTO TOCIIOAAPCTBA, IMi3eMHI BOIM 3a06€3-
neuyoTh 6a30BU TOTIK /11 GAraThOX PivoK, a TAKOK JAII0Th K Oydep y Cyxux mepi-
0/1ax i € BayKJIUBUM JIJIsI TATPUMKH BOJIHO-00J0THUX yTiab. Jupextusa 2006,/118/
€C Bruiouae B cebe MpoIeypH OI[IHKU XIMIYHOTO CTaHy IiJ3eMHUX BOJ Ta 3aXO/iB
II0/I0 3HVZKEHHS PIBHIB 3a0PY/IHIOIOYMX PEYOBMH. BoHa MiCTUTH KpUTEpii /1151 BUSIB-
JIEHHST 3HAYHMX 1 CTIIIKUX TEHIEHI[# 3pOCTaHHsI PiBHST 3a0py/IHEHHS ITiI3EMHIX BOJI,
3arobiraHHs Ta 0OMeKeHHsI HeIPSAMUX BUKK/IB 3a0PYAHIOIOYMX PEUYOBUH Y ITiJ3eMHi
BO/IM, BCTAHOBJIEHHS XIMIYHOTO CTaTyCy Ti3eMHUX BOJ, HASIBHOCTI 3a0PyIHIOIOUNX
PEUYOBHH Y Ti3eMHUX BoJax [J].

¥ 2008 p. 3 MeTOI0 3aXMCTYy MOPCHKOTO HABKOJIUIITHBOTO CEPEIOBUINA, a TAKOK
CTIPUSITHHST CTAJIOMYy BUKOPUCTAHHIO MOPCHKHUX TOBAPiB Ta MOCJAYT TPUUHATO Pam-
koBy /lupektuBy mmpo mopcbKy crpateriio (Marine Strategy Framework Directive
(2008/56/€C), nig sgK0i PO3MOBCIOKYETbCS HA MOPCHKiI BOJM, IO BKJIIOYAE
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npubepeskHi BOAM Ta MOPCbKe JHO 1 Hajapa, Ha SKi IOMIMPIOETHCS IOPUCAUKILISA
JlepsKaB-4JIeHiB BiZIMOBiHO /10 MixkHapoaHoTro npasa. s [upexTuBa € nepiiowo
4acTUHOIO 3akoHOZaBcTBa €C 11010 TPUNHHATTS €KOCUCTEMHOTO IiAXO/Y, KU
3abe3meuye 0XOPOHY BChOTO MOPCHKOTO OGiopisHOMaHITTS. MeTa AMPEKTUBH TIOJISI-
rae B 3abesmedenni «30epexents OGiopiznomanittst 10 2020 poky» [10]. Bona
BCTaHOBJIIOE 3araJIbHUI MiAXiA Ta il 100 3amobiranHs, 3aXUCcTy Ta 30epeKeHHs
MOPCHKOTO CePeIOBUIIA 3a JOTIOMOTOIO CTPATETiH, SKi OXOILTIOI0Th 6-PiuHi TTUKJIN.
Kpainu €C 1moBuHHI OIMIHUTA CTaH HABKOJUIIHBOTO TPUPOJHOTO CEPeOBUIIA
CBOIX MOPCBHKHMX BOJI Ta BIJIMB JiSIBHOCTI JIOAWHA (BKJIIOYAIOUHN COIIaJIbHO-
eKOHOMIUHUI aHali3), a TAaKOK PO3POOJIATH MPOrPaMK MOHITOPUHTY Ta FOTYBaTH
nporpamMu 3axoiB. JupekTuBa crnpsMoBaHa Ha 36epekeHHsT 6iOpi3HOMaHITTH,
3aJIy4eHHsI 10 CTIHKOTO pubasbCTBa; OXOPOHY MOPCHKOTO [THA, KOHTPOJb 32 MOP-
CHKUM CMITTSIM Ta 3a0pyaHIOIOYNME pedoBuHaMu [7]. /lupekTrBa IPYHTYETHCS HA
icHytouoMy 3akoHOZaBcTBI €C Ta OXOIIIOE OKPEMI €JIeMEHTH MOPCHKOTO cepelo-
BUIIlA, IKi He PO3TrAL4/ai0ThCd B IHIIUX AMPEKTUBAX, 30KpeMa Bomauiii PamkoBiit
JlupekTusi.

3 MeToI0 CKOpOoYeHHs pusuKy mnoseneil 23 sxoBrHs 2007 p. Gyia npuiiHsaTta
Jupextusa moxo 3atomaensb (Floods Directive (2007/60/€C). Ila nupextusa
CTIPSIMOBaHa Ha OIIIHKY PU3WKY MOBeHI B GaceiHax piduok Ta MpUOepeKHIX PETIOHIB,
BU3HAUYEHHS TEPUTOPIH, M0 CXUJbHI /10 3HAYHUX MOBEHeH, Ta CKJaJaHHs IJIaHiB
VIIPaBJIiHHS PU3UKOM TIOBEHEH Ha OCHOBI TICHOTO CITIBPOOITHUIITBA MiXK KpaiHaMu
€C. Bignosiguo mo miei Jupexkrusu kpainu €C npoBoasaTs 36ip indopmaitii mpo
HomepeaHi icropii moBeHel i CTBOPIOIOTh KapTH, 1[0 BiZ0OPaskaloTh KOPAOHH, 3€M-
JIEKOPUCTYBAHHS Ta PEJIbE(, a TAKOK BU3HAYAIOTH IMOBIPHOCTI MalOyTHIX 3HAYHIX
MoBeHel Ta iX Hacaiaku. Ymepire ony6sikosani 10 22 rpyans 2011 p., i orinku
pusuKiB OyayTh TeperasuyTi 1o 22 rpyaHs 2018 p., a MOTIM HeperisiIaTuMyThCst
KOXHI 6 pokiB micag 1poro [6]. Ysromkenns Mixk numu aBoMa /[upexktuBamu mae
MOZKJIMBICTD IPUHAHATH HOBMH ITIXi/ 0 ONTHUMIi3allii TICHOI B3aEMOZI1 Ta MiHiMi3allii
KOH(MIIKTIB Mixk HuMU. [[o IpUYMH KoOpAMHAILll HasleKaTh: 1) moeqHaHHS I0PUANY-
HUX Ta [JIaHyBaJbHUX IHCTPYMEHTIB y GaraThoX JepsKaBax-ujeHax, 2) MIaHyBaHHs Ta
yrpasJiHHs 32 oboma /lupekTuBamu, sIK IPaBKIIo, CTOCYEThCS Ti€i camol reorpadiy-
HOT OfIMHUILI, TOOTO Oaceiiny piuky, 3) CpUsHHS e(heKTUBHOCTI BIPOBA/KEHHST 3aX0-
JliB Ta TMijBUIIEeHHS e(heKTUBHOTO BUKOPUCTAHHS pecypciB. ¥ cT. 9 /[upextuBu mpo
OIIIHKY Ta YTPaBJiHHS PU3UKAMU 3aTOIJIEHHS YiTKO 3a3HAY€HO, MO JepKaBU-YJIeHN
BJKMBAIOTH BiJIMOBIIHUX 3aXO/IiB I KOOPAWHAIl 3acTOoCyBaHHS /IUPEKTUBHU MO0
3aTorienb Ta Bogroi PamkoBoi /[upekTuBy, 30cepe/iykyoun yBary Ha MOKJIUBOCTSIX
nijBuIeHHst epeKTUBHOCTI, 0OMiny iHbopMmarttien. Kapru HeGesnekn ta pusuky
MOBeHI MicTSTh iH(OpPMaIliio, SKa Y3ro/UKYEThCS 3 BiITOBIIHOIO iH(MOPMAITIEI0 Y
Boaniii Pamkosiii JlupekTuBi, akTUBHEe 3aJlydeHHS BCiX 3alliKaBJIE€HUX CTOPIH Ma€
yarojpkyBaTucs 3 Bonnoio Pamkosoio /lupexktusoro [14, c. 8].

JlupekTuBa 1010 BOIM, TIPU3HAYEHOI /I Kynanus, Big 15 miororo 2006 p.
(Bathing water directive (2006/7/€C) BcTaHOBJIIOE HOBI BUMOTH [0 CXeM MOHi-
TOPUHTY Ta OLIbIN YiTKOI Kaacubikaiii BoJ /I KylaHHs, HisK crapa [lupexTuBa
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1976 p. (76/160/€EC). Binnosizno no OpxycbKkoi KOHBeHIlii, HoBa /lupexkTuBa
TaKOK MICTUTD TOJIOKEHHS MPO iHGOPMYBaHHSA Ta y4acTb TPOMajchbKocTi. Kpim
TOTO, IPOMAJICbKICTh MOBMHHA OYTH PETyJISIPHO TIOBiZIOMJIEHA TIPO MMOTOYHUIN CTaH
MEBHOTO MICIS IS KYTIAaHHSI, Pe3yJIBTaTH MOHITOPUHTY Ta MPOOGJIEMH SIKOCTI BOAU
gyepe3 3acobu MacoBoi indopmartii. [l /{upekTrBa 3MilHIOE TTpaBUIIa, 0 TapPaHTY-
I0Th AKICTh KynaHHs i onoBHIOE Boany PamkoBy /[upextuBy. JupekTuBa He 3acTO-
COBYETBCS JI0 TIaBabHUX OaceiiHiB uu cra-6aceiiHiB abo 10 MITYYHO CTBOPEHUX
0OMeKeHUX BOJI, IO T/JISTaloTh 06po0Il ab0 BUKOPUCTOBYIOTHCS B JIIKYBaJIbHIX
missx. [lopoky kpainn €C moBuHHI ileHTH(dIKYBaTH BOJOIIABHI BOJAW HAa CBOIN
TEPUTOPii 1 BUZHAYUTU TPUBATICTh CE30HY KymHaHH:. SKicTb BOAM OIIHIOETLCH HA
OCHOBI MiKpOOiOJIOTIUHUX JIaHUX, BU3HAYEHUX BiAIOBIIHO /[0 ITapaMeTpPiB, BCTAHOBJIE-
nux y Jlogatky I o JIupextusn. Akio sxicTs Bogu € HU3bKOI0O, Kpainn €C MoBUHHI
BXKUTH HEOOXITHUX 3aXOJIiB /ISl YIIPABJIiHHS Ta YCYHEHHsT 3a0PY/IHEHHST, a TAKOXK JIJIsT
3axucTy Ta iH(HOPMYBaHHS HaceJleHHd [4].

JupexTuBa 1010 SAKOCTI BOAM, MPU3HAYEHOI JJIS CIOKUBAHHS JIIOJUHOIO
(Drinking water directive (98/83/€C), BCTaHOBJIIOE CTAHAAPTH [IJIsI TIATHOI BOJIM.
Bona cripsgmoBaHa Ha 3aXUCT TPOMAJICHKOTO 3/I0POB’S Bijl HECIIPUSATIMBOTO BILIUBY
Oy /Ib-IKOTO 3a0pPYAHEHHS TISIXOM TOCTAYaHHs YMCTOT BOIV JIJIST CIIOKMBAHHS JIFOJIM-
Hoto. Bixnmosigto o miei Jupexkrusu kpainn €C MOBUHHI: BJKUTH HEOOXIIHUX 3aX0-
JiB 11 3a0e31edeH s TOro, 100 Boja He MIiCTHJIa KOHIIEHTpalliil MiKpOOpraHi3Mis,
mapasuTiB abo MIKITTMBUX PEYOBUH, SIKI MOXKYTh CTAHOBUTH HeOE3IEKY JIJIsT 3I0POB’sST
JIOIMHM, 1 BiANOBifama MiHIMAaIbHIUM MiKPOOIOJIOTTYHIM Ta XIMIYHMM CTaHAapTaM;
PEryJIsIPHO CTEKUTH 3a BOJOIO B Y3TOIKEHMX TOUKAX BiAOOPY 3 METOIO IepeBipKu
BIAOBiAHOCTI MIKPOOIOIOrTYHKX, XIMIUHUX Ta IHAMKATOPHUX MapaMeTpis, 3a00po-
HUTH Y1 OOMEKUTH 1T0JIa4y BOJIM, SIKIIIO BOHA BBAJKAETHCS MOTEHIIITHO 3arPO3JIMBOIO
st 310poB’st Hacesterns [2]. Y 2015 p. 6yo npuitasito Tupexkrusy €C 2015/1787/
€C, gka Buocuth 3miau g0 loxarki 11 ta III Jupexrusu Pagm 98/83/€C mono
SIKOCTI BOJIA, TPU3HAYEHO] /IJId CTIOXKMBAHHS JIIOJAMHOIO Ta 3aIIPOBA/IPKYE HOBI TIPABUIIA
€C nns nokpaienHs MoHiTopuHry nutHoi Boau. Llg J{upexktuBa Hanae kpainam €C
GLJIBINTY THYYKICTD 11010 KOHTPOJIIO 32 MIUTHOIO BOJOI0 Y Bcbomy EC.

Jlupexktura 2008,/105/€C €spomneiicbkoro [Tapramenty Ta Paau Bix 16 rpymms
2008 p. [Ipo crangapTy SKOCTI HABKOJHUITHHOTO CEPEIOBUINA B Tay3i BOJIHOI MOJIi-
tuku (The Environmental Quality Standards Directive) BcTanOB/IIOE€ €KOTOTIUHI
CTaHIaPTU SIKOCTI JIJIsi MPIOPUTETHUX PEYOBUH Ta JESAKUX IHIIMX 3a0PYAHIOIUNX
pevoBUH Bi/MOBiIHO 10 cT. 16 Boanoi PamkoBoi J[MpekTrBr 3 METOIO JTOCSATHEHHS
TIZIHOTO XIMIYHOTO CTAaTyCy TOBEPXHEBUX BOJ[ Ta BHOCHUTH 3MIHM 1 CKACOBYE JIMPEK-
tusu 82/176/€EC, 83/513/€EC, 84/156/EEC, 84/491/EEC, 86/280/EEC Ta
nompasku 70 upextusu 2000/60/EC. [Ipioputetni peuoBunu Bu3HaueHi Jmpek-
tusoio 2000/60/EC (Bonna PamkoBa /Iupextuna). [li pevoBuHN BKI0OUAIOTH
MeTajIi KaJIMilo, CBUHIIIO, PTYTi Ta HiKeJo Ta iX CIOJIyKH, OEH301, HoJiapoMaTHyHi
BYTJIEBO/IHI Ta KibKa mecTuiuaiB. CTaHAapTh SKOCTI AM(MEPEHITIOITLCS 5 BHY-
TPIITHIX TOBEPXHEBUX BOJI (PIUOK Ta 03€p) Ta IHIUX TMOBEPXHEBUX BOJI (ITTepexijiHi,
npubepeskHi Ta TepuTopianbHi Boan) [8].
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Bonna Pamkosa /lupektuBa B3aemojie TakoxX i 3 JlupekTuBaMu TorepeaHix
XBWJIb BOJIHOT TIOMTiTUKN €Bpotneiicbkoro Colio3y, 30kpeMa J[MpeKTHBOIO 1010 0Un-
meHHs Micbkux crivaux Boj (Urban wastewater treatment Directive (91/271/EEC),
npuiingaToo 21 tpasusa 1991 p. 3aBnanuam 1€l JIMpekTUBY € 3aXUCT HABKOJUIITHBOTO
cepenoBuiia B €sporneiickkomy Cotozi (€C) Biji HeraTUBHNUX HACTIIKIB (HATIPUKJIA],
eBTpoiKarlii) MicbKUX CTIUYHUX BOJI. BoHa BU3HAYa€ 3aTaJIbHOEBPOIIENCHKI MTpaBuia
30UpaHHsT, OYUINEHHS Ta CKUIAHHS CTiYHUX BOJ. Jlist JIMPEKTHBY PO3MOBCIOKYETHCS
TaKOX Ha CTIYHI BOJAM, MO YTBOPIOIOTHCS TAKWUMU TaTy3sIMU, SK arpoOMpoOAOBOIbYA
MTPOMUCJIOBICTh (HAITPUKJIAI, XapuoBa MPOMUCJIOBICTh Ta TMBoBapiHHsA). Kpainu €C
MOBWHHI: 36upaty Ta 0OPOOJIATH CTIUHI BOAM B MICHKUX ITOCEJEHHAX 13 HACEJCHHSIM
monaiimente 2000 i 3acTocoByBaTH BTOPUHHE OYUINEHHS 3iOpPAaHUX CTIYHUX BOJI,
3aCTOCYBATH OLJIBII MPOTPECUBHE OYMIIEHHS B MiCHKUX MOCEJTEHHSIX 3 HACEeJEHHSIM
nonaz 10000, rapanTyBaTy HajiexKHe 00CAYIOBYBaHHS OUMCHUX CHOPYJ 331151 3a0€3-
[EYEHHS JJOCTATHBOI MPOLYKTUBHOCTI 1 MOKIUBOCTI POOOTH B OY/Ib-SIKMX 3BHYAI-
HUX TIOTOJHUX YMOBAX, MPOBOIUTUA MOHITOPWHT MPOIYKTUBHOCTI OYMCHUX CIIOPY/I
Ta IPUHMAIOYMX BOJ; CTEKUTHU 3a BiJIXOJOM Ta IIOBTOPHUM BUKOPHUCTAHHSIM OCaly
crivamx Boj [1].

15 mucromana 2012 p. €sporneiicbka KoMmicis npeacraBusa CxeMy 3axXUCTy
BosHUX pecypcis €spornu (Blueprint to safeguard Europe’s Water Resources), 1o
nependavae TPUCTOPOHHIO CTPATETITO, CIIPSIMOBaHY Ha 3abe3eueH sl STKOCTi Ta CTili-
KOCTI 1[bOTO KJI04OBOTO pecypey. HacoBoto mexeto rnpoekty € 2020 p., ockisibku BiH
ticao noB’ss3anuii 31 Crpareriero €C 2020 Ta, 30xkpema, lopokHboio KapToio edek-
TUBHOCTI pecypci. st nocsrnenss 1iei am6itHOi Metn B CxeMi Oyjzie CMHTE30BaHO
pekoMen/atii o0 nomitTukrn €C Ha OCHOBI YOTUPHOX MOTOUYHUX OIIHOK: 1) OIiHKN
IUIAHIB YIIPaBJIHHS PIYKOBUM OaceilHOM, HajaHuX JlepskaBaMu-uJieHaMU BiIOBITHO
no Boanoi Pamkosoi /lupextusu; 2) ornsany saxoxais €C mono gedinuty Bogan
Ta TMOCYXH; 3) OIIHKYM BPa3JMBOCTI BOJHUX PECYPCIB 10 3MiHU KJIMATy Ta IHIINAX
AQHTPOTIOTEHHUX BILIUBIB; 4) TIePEeBIPKM BiJIMOBITHOCTI CTOCOBHO Bciel momiTuku €C
y rasysi BopiHoro rocnojapersa [11, p. 134].

Bucnoeox. Ilonpu TpuBay icTOPiio BOJHOTO 3aKOHOAABCTBA MIPOOJIEMa 3aXUCTY
BOJM 3a/IMIINAETHCS OXHUM 3 HAHOLIBIINX BUKJIMKIB 711 €Bponeiicbkoro Coosy B
HoBOMY TucsvomiTTi. CyuyacHa noJituka €sporneiicbkoro Corsy y cdepi BOJAHOTO
rOCIoIapCTBa CIPSIMOBAHA HA YCYHEHHsI 3arpo3, MOPOKEHNX 3a0py/IHEHHSIM Ta
riijpoMopdosoriYyHUMI 3MiHAMU BHACTIZIOK SIK TTPUPOJIHUX, TaK 1 aHTPOITOTeHHUX
(haxTopis. Anpom cuctemn ympasJiHHS BOAHUMEU pecypcamu €Bporeiicbkoro Coiozy
crasa Pamkosa /lupextusa 1po Bopy, sika 3a0e3nedye KOMILIEKCHWIT MiaXiz 10 edek-
TUBHOTO yIPaBJIiHHA BOJAHUMH pecypcamu Ha piBHI €Bpormeiicbkoro Coio3y. Bona
cKacyBaJia KiJibKa CTapUX 3aKOHOJABUYMX aKTiB i 00’e/IHaIA eleMeHTH Ta 30008’ sI3aHHST
3 1HIINX, TaKUX SIK AMPEKTUBHU, 110 CTOCYIOTHCS OUUIIEHHS MICbKMX CTIYHMX BOJ i
KOHTPOJIIO 32 HITpaTaMM 3 CiJIbCHKOTO TOCIO/IAPCTBA, @ TAKOK CTaja OCHOBOIO LIS
IOZAJbBIIIOI 3aKOHOAABYO]I JisIIbHOCTI.
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Law policy of European Union in the sphere of water conservation

In the light of such foreign policy goal as accession to the EU there was arised a need to thorough
research of European Union’s water policy and legislation with the view of its adaptation to the national
legislation.

The basic issues of European Union’s water policy in water conservation were considered in this
paper. During the three legislative waves a number of directives and decisions were made which pointed
out: environmental standards of water quality for specific types of water and emission limit values; strict
rules for the disposal of sewage and usage of nitrates in agriculture; regulations for prevention of subsoil
water pollution from agricultural waste; protection of the marine environment; potable water standards
and the like.

For the purpose of concentration, rationalization, standardization and improvement of the Furopean
law effectiveness in the sphere of water protection Water Framework Directive was developed, which
provided for multifaceted approach to effective water resources management at EU level, harmonized
legal and institutional system, public participation and integrated water resources management. Herein
directive became a framework for further legislative activity, nullified the antiquated laws and co-op-
erated elements and obligations of other regulatory acts, such as directives deals with municipal sewage
treatment and monitoring the usage of nitrates in agriculture. The rules were prescribed by Water Frame-
work Directive focused on: 1) water protection (groundwater, surface, inland and transitional waters);
2) ecosystem restoration of water bodies; 3) pollution abatement of waters; 4) sustainable use of waters
by individuals and enterprises.

Keywords: European Union’s water policy; water conservation; EU water legislation.
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3anpemos OMHOCUMENLHO NO0APKO8 SBASEMCs NPABOHAPYUEHUEM, CBS3AHHBIM C KOPPYNYUel, u saeuem
3a co60ll AOMUHUCTIPATIUBHYIO OMEEMCIMBEHHOCD.

KmoueBbie cioBa: KOPPYIIUS; KOPPYIIMOHHBIE IIPECTYIICHNUS; HENPABOMEPHAs BbITOJA;
MOJIAPKH; YTOJIOBHASI OTBETCTBEHHOCTD; a/IMITHUCTPATUBHAS OTBETCTBEHHOCTD.

Ilocmanoexa npoonemu i axmyanvuicmo memu. [Ipobiema po3MesKyBaHHS
KPUMIiHAJIBHOI Ta a[MiHICTPATHBHOI Bi/IMOBIAJILHOCTI 3a MOPYIIIEHHs 3a00POH 0JIep-
JKaHHs HEIIPaBOMIPHOI BUTO/M i1 OJAPYHKIB 00yMOBJIEHA iICHYBaHHSIM BiZIMiHHOCTEI
y COIiasIbHii CyTHOCTI HempaBOMipHOI BuToau (paHimre — xabapa) it mogapyHka. 1ls
npobjieMa akTyaji3yBajach Y 3B’SI3Ky 3 HOSBOI0 HAYKOBMX POOIT i 3aKOHOJaBYMX
3MiH, gIKi BiZToOpaskaioTh 110 BiaMiHHiCTh. OCTaHHS TOJIOBHUM YMHOM BH3HAYa€ HEOO-
XiJIHICTh BCTAHOBJIEHHSI Pi3HOI IOPUANYHOI BiIOBIJAJbHOCTI 3a MOPYIIEHHs 3a00pOH
OJ/lepKaHHST HEITPAaBOMIPHOI BUTO/IM 1 TIOJIAPYHKIB.

Ananiz ocmanunix docaidxcens. PosrisiayBana npobieMa Mae KOMILIEKCHUN
xapakrtep i Tomy pi3Hi ii acrmekTu BioOpaskeHi B HAyKOBUX TPAISAX PO KPUMi-
HAJIBHY BIJINOBIZATBHICTD 32 KOPYIIIMHI 3JI0YUMHU. 30KpeEMa, T1i TUTAHHS JTOCTIHKY-
Basim I1. II. Auxppymko, C. B. Tlizimuyk, 1O. B. I'poxenskuii, O. O. lynopos,
K. I1. 3amog, B. M. Kupuuko, M. B. Kouepos, I. C. Kpaitauk, B. M. Ky, M. I. Mesnb-
nuk, /[. I. Muxaiirenko, B. O. Haspouskuii, B. I. Ocaguuii, A. B. CaBuenko,
T. I. Cnymbka, B. 1. Tiotiorin, M. 1. XaBpouniok, @. B. Illumancskuii, H. M. dpmui,
O. Jl. Apomrenko Ta iH. PazoM 3 TuM, CJiji BUSHATH, 11O Bi/IMIHHOCTI B COTliaJbHil
CYTHOCTiI HempaBOMipHOi Burogau (paimie — xabapa) i moJapyHKa 3aJUINAJNCDh
TpUBAINN Yac 6e3 HaJEeKHOTO TEOPETUYHOTO OCMUCTIEHHs. ToMy MU 3BEpHYJIH Ha
e ocobmBYy yBary B MoHorpadii «KpuminanbHa BiAMOBIZATIBHICTD 32 KOPYITIO,
stka mobaumsia ceit 2013 p. VY Hiil Bcyneped icHyI0UOMY Ha TOil Yyac 3aKOHOAABYOMY
PillIEHHI0 MY HAMoJATald Ha HeOOXIAHOCTI BUJIIEHHS, KPIM KOPYIIIMHUX, TAKOK
IIPaBOTIOPYIIIEHb, TTOB’I3aHUX 3 KOPYIIEIO, 1 BiIHECEHHS /10 OCTaHHIX MOPYIIeHHS
oOMeskeHb 1010 mogapyHKiB. ChOro[HI KOHCTATYyEMO, 1[0 3aKOHO/IABEIb ypaxyBaB
11 TTPOTIO3UILii Y YAHHOMY aHTUKOPYIIIHHOMY 3aKOHOABCTBI.

Memoro uiei cmammi ¢ po3poOJIeHHST TUX TEOPETUYHUX PO3’SICHEHD 1 IPAKTHY-
HUX PEKOMEH/IAllii, siki BOaYaoThCs HaM HEOOXiTHUMU JIJIsT 3MiHH ITPAKTUKHU 3aCTOCY-
BanH4 iesskux HopM (Kpuminanbhoro konexcy Yipainu — gami KK) mpo xopymiiiini
3JIOUMHY I BUIJIEHHS] 3 HUX MOPYIIEHHS] 3a00POH MO0 OflepsKaHHST MOJapyHKIB,
3a dKe TTOBUHHA HACTaBaTU He KpPUMiHAJIbHA, a a/IMiHICTpAaTUBHA BiIMIOBI/IabHICTD.
To6ro iieTbes PO HayKoBe 3a0e3eYeH s TPAKTUYHOI peasiizallii Toro pileHHs, ke
BJK€ CHOTOJHI BUIIJINBAE 13 HOPM YMHHOTO aHTUKOPYTIITHOTO 3aKOHOABCTBA, O/IHAK
3yCTpiya€e Ha CBOEMY IILJISAXY HEPO3YMIHHS Ta iHII MTEPENTKOIH.

Buxnao ocnosnozo mamepiany. Y 1iii ctaTTi WIEThCS MPO Te, SIK 3aKOHO-
JaBde PIlIeHHs MO0 KPUMIHAIBHOI BiAMOBIAATBHOCTI 32 ofepKaHHs Xabapa, B
TOMY YHCJIi MOJAPYHKA, 3aB/IKN TEOPETUUHUM JIOCTI/I>KEHHSIM COIiaJbHOI CYTHOCTI
HistHb TpaHC(HOPMYBATIOCh Y KPUMIHAIbHY BiIOBIAIBHICTD 3a ojlepsKaHHs xabapa,/
HENpaBOMipHOI BUTOAM W aMiHICTPATUBHY BiIMOBIAJIBbHICTD 3a MOPYIIEHHS 3200~
POHM OJlep:KaHHS MOJAPYHKIB. Y Il icTOpil MOXHA BUALJIMTU TPU OCHOBHI €Tallu:
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1) BUHMKHEHHSI Ta OCMUCJIEHHSI IPoOieMu; 2) BUPIIIAIbHUX 3aKOHOAABUMX 3MiH;
3) 3aBepiieHHsT PO3POOKN HOBOTO KOHIENTYAJbHOTO PillleHHs i (hOpMyBaHHS Bifl-
MOBI/IHOI Cy/10BOI NpakTukKU. Jloci ocTaHHIN eTarn 11e He 3aBepIInuBCs, TOMY pO3pa-
XOBYEMO Ha Te, [0 HAllla CTaTTs MPUCKOPUTH Iell TIPoTIec.

Ha moment npuitastts KK Yipainu 2001 p. y HboMmy nepeadadaioch Take
caMe PIllIeHHs 3 PO3TJIAyBaHuX nuTanb, K 1 B KK YPCP 1960 p. Bono nossrano
B TOMY, 1110 OyJia BCTAaHOBJIEHAa KPUMiHAJbHA BiAnoBifaabHicTh: y cT. 368 KK — 3a
oflepskanHs xabapa Oyab-aK0I0 CIy:Kk00B010 0c00010, a y ¢T. 369 KK — 3a Haganns
xabapa. Y Haylli KpUMiHAJIBHOTO paBa i B Cy/MO0Biil mpakTuili 00’€KTUBHA CTOPOHA
3a3HavYeHUX 3JOYMHIB TIyMaunaach mupoko. Tak, ogHuM i3 BuiB xabapa BHU3Ha-
BaBCsl Xabap-BUHATOPOJIA, TMi/l IKUM PO3YMIBCsI Takuii xabap, sIKMil JaBaBCsl TCJIst
BUMHEHHSI a00 HEBYMHEHHS CJIY;KO0BOIO 0COO0I0 IEBHUX il B iHTEpecax TOro, XTo
nae xabapa 4u TPeThol 0coOu, 1 TIPH IIbOMY XabapojiaBellb He JOMOBJISIBCS TIPO i€ 3
xabapoojiepKyBadeM 10 BUNHEHHS YU HEBUMHEHHS TaKKUX Jill, TOOTO 3a BiACyTHOCTI
nomepeanboi 06ymMoBeHoCTi Takux Aiil. Y nocranosi [lnenymy Bepxosroro Cymy
Ykpainu «IIpo cyzoBy MpakTHKY y clipaBaX Mpo XabapHUIITBO» Bix 26 kBiTHs 2002
p. Ne 5 po3’sicHeHo, 1110 ojiepskaHHsT Xabapa MOKe MaTH MiCIle 0 YH ICJIs BYNHEHHS
3a3HAYeHUX JIiii, He3aJIesKHO Big Toro, OyB un He OyB BiH 00YMOBJIEHMIT 110 iX BUM-
HeHHs. Take MMPOKe TJyMadeHHs JOIMOBHIOBAJIOCH NIMPOKUM TJAyMadeHHSIM i,
3a BUMHEHHs ab0 He BUMHEHHs SIKUX HajaBain abo omepKyBaau xabap, — Taki mii
Morin OyTH TIPaBOMIpHUMHU ab0 HEMpPaBOMIpHUMU. SIK HACIIIOK, 3a3HaY€H] KpUMi-
HAJIbHO-TTPABOBI HOPMK OXOILTIOBAJIN HABITh 3a3/1aJieri/ib He 0OYMOBJIEHE HaJaHHs
cary»k00Biii 0co6i HeIpaBOMIPHOI BUTOAM MAilHOBOTO XapaKTepy 3a BUMHEHHsS abo
HEBUYMHEHHSI HEIO MpaBoMipHUX iil. OTKe, HamaHHs cy;kO0Biil 0co06i i ofepKaHHs
OCTAHHBOIO TTOJIAPYHKIB Y 3B’SI3KY i3 3/iliCHEHHAM CBOIX (DyHKIIIH KBasi(hikyBamsoch
gK BignoBigHo maBanHg xabapa (cr. 369 KK) it ogepixanns xabapa (cr. 368 KK) i
TATJIO 32 00010 KPUMIHAJIBHY BiTOBIAAIbHICTD. [IJIs1 MOAAJIBIIOTO TOPiBHSIBHOTO
AQHAJTI3y BAKJIMBO 3ayBLKUTH Take: 1) KpUMiHATBHIN Bi/IOBIIAJIBHOCTI 32 OJIePsKaHHS
TaKUX TOAAPYHKIB Iijisrain juire Oyab-sKi cayk00Bi ocobu; iHIIi 0cobu, B TOMY
grceTi Ti, K HapaloTh mybsrivHi mocayru (Take MOHATTs 3'sBusocst B KK misHite),
He TIATaan TaKiil BiAMOBIATbHOCTI; 2) KPUMIHAIBHIN BiIMOBIAAIBHOCTI TTi/7IsI-
rajgu TakoK Ti ocobu, siki HagaBasn moxapyHok (xabap); 3) 3akon Ykpaium «IIpo
60poThby 3 KopyIIieo» Bia 5 koBTHs 2005 p. Ne 356/95-BP, sikuii [isiB Ha TOit yac,
He nepebayaB crieriaabHuX 3a00POH 100 MoAapyHKiB, a Kogexe Ykpainu mpo aami-
micrparuBui npaBonopymients (nani — KYmAIl) we nepenbayas aaminicTpatuBHOT
BI/ITIOBIJAJIBHOCTI 3a MOPYIIEHHS TaKKX 3a00POH.

3a TaKWX 3aKOHO/IABUMX YMOB TE€OPETUYHE OCMUCJIEHHS PO3TJSIYyBAaHOI B Il
cTarTi mpobieMu 3BOUJIOCH 10 KOHCTATAIlii TOTo, 1[0 Ti BUMAAKN XaOapHUITBA, SKi
1oB’s13aHi i3 3a3majerigb He 00YMOBJIEHUM HaJaHHSAM CJIy:KO00Biil 0cobi mogapyH-
Ka-xabapa 3a BUMHEHHS IPABOMIPHUX JisiHb, BIPI3HAIOTHCS Bijl iHIIUX AisIHb CBOIM
COIIUIBHUM XapakTepoM. Y MPaKTUUYHOMY ILJIaHi, sIK IIPABUJIO, BCi 3yCUJLJIST HAYKOBIIIB
1 IPaKTUKIB y 1IbOMY HalPsIMi 3aKiHUYBaJIUCh JIUIIE BUSHAHHSIM MEHIIOTO CTYIICHS
CyCIibHOI HeGe3MeuyHOCTi TaKMX JlisiHb, @ He BUCHOBKOM TIPO BiJICYTHICTH Y HUX
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CyCIIIbHOI Hebe3medHocTi K Takoi. OueBUAHOIO OyJla HEAOCTATHICTh 3aKOHOIABYIX
apryMeHTIB JIJist HOBOTO BUPIIIEHHS €l TTPoOIeMH.

[ToyaTkom erary BUpilIaJbHUX 3aKOHOJABYMX 3MiH MOKHA BBa)KaTU 3aKOH
Vipainu «IIpo 3acaau 3amobiranHs Ta mpotuzaii Kopymiii» Bix 11 wepsus 2009 p.
Ne 1506-VI, sixuit pisgs qumre 1, 2, 3 ta 4 ciunsg 2011 p. Y oMy 3akoHi Brepiie
3'IBUJIOCH TOHATTS TOJAPYHKIB, sIKe X04a 3aKOHO/IABYO 1 He BM3HAYAJIOCh, OJHAK
OTHO3HAYHO MAJIO 1HIMWHI 3MiCT, HiZK HellpaBoMipHa BUTo/a. bisbime Toro, y 3akoHi
BIIEpIIe repedadasuch HOPMH, SIKi PEryJIOBav Bi/IHOCHHU OO TTOAPYHKIB TO-iH-
IIOMY, HizK 111010 HerpaBoMipHoi Buroau. Ha Bigminy Biz abcosioTHOI 3a00POHH 00
HENPaBOMIPHOI BUTO/H, Y CT. 5 3aKOHY BU3HAYAIKCH JIBA BU/M [Iill TIOJIO0 TIOAPYHKIB:
1) HempaBoMipHi zii — ojep:kaHHs 0c000I0 TOJapyHKA B 3B’I3Ky 3 BUKOHAHHSIM
dyHKI#T gepkaByu aG0 OpraHiB MiCIEBOIO CaMOBPSIyBaHHSs, 32 BUHATKOM BUIIA/IKIB,
nepenbadeHnx UM 3aKOHOM Ta iHIMMMU 3aKOHAMU; 2) TIPABOMIpHI /il — o/lep/KaHHs
IIOJIAPYHKIB, SKi Bi/IIIOBIZIAIOTH 3aralbHOBU3HAHUM YSIBJIEHHSIM IIPO FOCTUHHICTD, 32
YMOBH, 1110 BapTiCTh OJIHOTO TMOJapyHKa He MepPeBUIIYE PO3MIPYy OJHIET MOAATKOBOI
cottiasibHOI Tisbru. BifmoBigHo 10 X mpunuciB 3akonoM Ykpainu «IIpo BHecenHs
3MiH /IO JIeTKUX 3aKOHOABUMX aKTiB YKpalHU I0JI0 Bi/IMOBIIATbHOCTI 32 KOPYIITiHI
npasornopymieHtst> Bix 11 uepsas 2009 p. Ne 1508-V1 Gysia BcranoB/ieHa aMiHicTpa-
TUBHA BiMOBIIAIBHICTD 32 <OfIepsKaHHs 0CO00I0 0COOMCTOTO TToIapyHKa (JapyHKa)
Ha TIOPYIIeHHsT BUMOT 3aKOoHY» (cT. 2123 KYnAIl «Hesakonne ozjep:kanus moja-
pyHKa (lapyHKa)» ).

3a3zHaveHi 3aKOHO/IABYI MPUIUCH TIOJI0 TOAAPYHKIB MOMIMPIOBAINCH Ha OCib,
yKazaHux y nyHkrax 1-2 4. 1 c¢1. 2 3akony, To06To Ha 0cib, YIIOBHOBa)KEHMX Ha
BUKOHAHHS (DYHKIII fepkaBu abo OpraHiB MiCIIEBOTO CaMOBPSIIyBaHHS, I Ha 0ci0,
SKI TIPUPIBHIOIOTHCS /10 HUX JIJIS Il 11boTo 3akoHy. B acriexTti posrisgmayBanoi
npobJIeMy BasKJIMBO BIIMITUTH Te, IO I1i TPUITHCU Ge310cepeiHbo 00YMOBIIIOBAIN
obmeskenns 3micty crareil 368 1 369 KK, ockinbku HajaBaiu iHITy 3aKOHOAABYY
OIIHKY TIEBHUM BUJIaM JligHb, dKi paHinie mignazann mia fifo mux crarein KK.
3okpema: 1) Bonu BuBOAMIN 3-11ij1 il 1uix crareir KK aisiHHs c1y:k60BUX 0Ci6 10pu-
AWYHUX OCi6 MPUBATHOTO TIPaBa, OCKIJIBKU BU3HAYAJH, IO HA HUX 3a00POHU MO0
o/lep:KaHHS TOIAPYHKIB He TOMMPIOIOTLCS B3arasi, a TOMY 1ie YHEMOKJIUBIIOBAJIO
HacTaHH /I HUX He JIIIe KpUMIHATBHOI, a I aJIMiHICTPaTUBHOI BiIMIOBiaIbHOCTI;
2) BianoBigHO 10 1. 4 4. 1 cT. 2 3akony (isuyni ocobu BU3HABAINCH CyH €KTaMU
BiZIMTOBIIaTLHOCTI 32 KOPYIIIiiHI IpaBOTOPYIIEHHS JUIlle B pa3i HaJaHHS HUMU
HETPAaBOMIPHOI BUTO/U, a HE MOJapyHKa; HAAHHS OCTAHHBOTO He TATJIO 32 COOOT0
KPUMIiHAJIBHOI UM aAMiHICTPATUBHOI BiANOBimanbHOCTI; 3) MiAHHAM CIy:KOOBUX
ocib 1my6iuHOro npasa, SKi BUPaKaJuCh y HE3aKOHHOMY OJepKaHHI 0COOMCTUX
MOJAPYHKIB Y 3B’s13Ky 3 BUKOHAHHSIM (DYHKIH gep:kaBu abo OpraHiB MicieBOTO
CcaMOBpSI/lyBaHHS, HaJlaBajlach iHIIA 3aKOHO/aBYa OIIHKA — SIK J[ITHHAM, SIKi TAT-
HYTb 32 cO0O0I0 a[IMiHICTPATUBHY BiAMOBiIaTbHICTD. Taka camMa 3aKOHO/IABYA OIIHKA
Ha/[aBaJIach HE3aKOHHOMY O/IEPKaHHIO MOAapPYHKIB 0COOaMU, sIKi HAA0Th myOTivHi
MOCJIYTH, OCKIJIbKM Ha HUX TaKOX TOIIUPIOBATACH CT. 5 3aKOHY PO O0OMEKEHHS
IIO/IO O/iePsKaHHS TTOJIaPYHKIB.
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YV 3axoni Ykpainu «IIpo 3acaau 3anobiranss i TpOTH/IT KOPYMIii» Bi 7 KBITHS
2011 p. Ne 3206-V1, sikuii Habpas unHHOCTI 1 jmast 2011 p., BUIe3asHayeHi 3aKOHO-
JIaBYi TTOJIOKEHHST OyJin He Jiniie 30epeskeHi, a it KOHKPeTHU30BaHi. 30KpeMa, B HbOMY
KOHKPETHO PO3MEKOBaHi 3a00POHU 1010 OJIEPsKAHHST HEITPaBOMIPHOI BUTOIH it 0OMe-
JKEHHS TMOJI0 O/lepKaHHs apyHKiB (11oskepTB). I[leprri BcTtanoBseHI B €T. 6 3akoHY
il cTocyioThest 0cib, 3a3HaveHux y nyHkTax 1-3 4. 1 cr. 4 3akoHy, T0OTO OyIb-SIKUX
caysk60BUX 0cib Ta ocib, siki HafAITh MyOJIiYHI TOCAYTH, a APYTi — y CT. 8 3aKoHy
il CTOCYIOTBCST Jiutite 0ci0, 3a3HaveHnx y 11. 1 Ta miamyHKTax «a», «0» m. 2 4. 1 cT. 4
3akoHy, ToOTO CJy;K60BUX 0cib MyOiYHOTO TIpaBa Ta 0ci0, sIKi HaAaoTh MyOJIivHi
nocsayru. OcobmBoi yBarn B KOHTEKCTI PO3TJISIAYBAHOI TPOGJIEMU 3aCTyTOBYIOThH
dhopmyToBaHHST 0OMEKEHD MO0 O/IePKAaHHS TAPYHKIB (MOKEPTB), nepeadadeHnx y
cr. 8 3akoHy, If 3aKOHO/IaBYA OIliHKA MOPYIIEHD IMX 0OMeskeHb. Tak, y u. 1 1i€i crarti
BCTAaHOBJIEHA 3a00pOHA OJeP:KyBaTU AapyHKU (IOKEPTBU) Bif IOPUAMYHUX abo
disuunux oci6: 1) sa piwenns, 0ii uu 6e3disivricmo 6 inmepecax 0apyearvHUKa, U0
NPUUMATOMBCSL, BUUHSIOMbCSL K 6e3nocepedibo makoio 0cob6010, max i 3a ii cnpusmms
IHwUMU nocadosumu ocobamu ma opzanamu; 2) Bijl MATOPSIIKOBAHOT 0coOu. 3TifHO
i3 3akonom Ykpaiuu Bizx 7 kBiTHs 2011 p. Ne 3207-VI 3a nopymuieHts 1ux 3a00poH
OyJia BcTaHOBJIEHA aJMiHICTpaTUBHA BiAIIOBiabHicTh ¥ 4. 2 cT. 172° KYnATII. Oxxo-
yacHo B 4. 1 ocranuboi crarTi OyJia mepeanbadeHa agMiHICTpaTUBHA BiANOBIIAIbHICTH
3a ojepsKaHHS AapyHKiB (IMOKEPTB) Biz 0coOH, sgKa He € MiATIOPSIIKOBAHOI YK
6JIM3BKOI0 0COO010, OJTHOPA30BO B PO3Mipi, 1m0 mepeBuiiye 50 BifICOTKIB MiHiMaIb-
HOI 3ap0o0iTHOI TJIATH, BCTAHOBJIEHOI HA JIeHb TIPUHHATTS AapyHKa (TI0KepTBH), abo
CYKYITHO 3 OJIHOTO JKepeJia TIPOTSITOM POKY B PO3Mipi, 10 TIEPEBUIILYE PO3MIP OJHI€E]
MiHIMaJIbHOI 3apOOITHOI TIaTH, BCTaHOBJIEHOI Ha 1 ciuHs HOTOYHOTO POKY. JleTaibHuii
aHaJli3 HaMu 1UX osnoxenb y 2013 p., BukmaseHuii y Bkazaniiit Monorpadii, aBaB Bci
Ti/ICTABU 3asIBUTH KATETOPUYHO TIPO HASIBHICTH 3aKOHOJIABYMX IIi/ICTAB JIJIsI HOBOTO
BUCHOBKY TIPO Te, 1110 3 1 unms 2011 p. nopywenns 3a60pon wodo odepicanns dapym-
Kig (nojcepms) mszne 3a co6010 Juwe aominicmpamusny gionogioarviicms 3a cm. 172°
KYnAll [1, c. 138-143]. 3 ypaxyBanusaM BHeceHHd 3MiH 110 KK 3rizHo i3 3akoHOM
Vkpainn Big 7 xBitHs 2011 p. Ne 3207-V1, aki nabpanu ynanocti 1 junusg 2011 p.,
TaKU BUCHOBOK II[0JIO Bi/IMIOBiZAJIbHOCTI 32 oJepKaHHs JapyHKiB (10KepTB) Ha0y-
BaB 3HadeHHda He juire ng crareil 368 1 369 KK, B axux micist 3aKOHOLABUNX 3MiH
HIeThCsT TIPO MIKYT JinTie cJIy;k00Bo1 ocobu 1yburiuHOTO T1paBa, a it 1ist crateil 368°
ta 368" KK, B sIkux #i1eThCst PO MKy BiTIOBIHO CJIy:KO0BOI 0COOM FOPUANIHOT
ocobu TIPUBATHOTO TIpaBa Ta ocib, siKi HamaTh My6siuHi mocayru. [Ipudomy ciryx-
60Ba 0coba IOPUANIHOI 0COOU TIPUBATHOTO TIPaBa 3a OJePKaHHs JapyHKa (TI0KEPTBU)
Biji iHIIOI 0cOOM He IijIAraga Ik KpUMiHAJIbHIN BiANOBIZAIbHOCTI, TaK 1 agMiHicTpa-
TUBHIN BignoBigaipHOCTi 3a cT. 172° KYnAll, ockiipky Ha Hei He TOMIMPIOBAIICH
0OMEKeHHSI 1010 OJIepIKaHH JapyHKIB (II0KEPTB), YCTAaHOBJIEH] B CT. 8 3aKoHY.

Pasom 3 TuM mpaBuiibHE OCMUC/ICHHST 3HAYEHHST 3a3HAYEHNX HOBUX 3aKOHO/IAB-
KX pillieHb 1ie He 3a0e31edyBajo TOYHOTO PO3YMIHHSI TOTO, SIKi came [isTHHSI, 110
panimme tmigmazaau g crarti 368 i 369 KK, 6ysin gekpuminaizosani. Ile mos’sizano
3 TUM, 1110 Xabap-BUHArOpPoOjia B TOMY PO3YMiHHI, sIKe CKJIATIOCh Y CYAOBIil MPaKTHII,
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MOB’sI3yBaBCsl 3 BUHATOPO/IOIO 3a PaHiliie BYNHEHE CIIy;KG0BOI0 0COOOI0 MPOTUTIPABHE
abo mpaBoMipHe [istHHst. Hatn getasbHuii aHasmi3 1apyHKiB (TIOKEPTB), X COIIATbHOTO
XapakTepy Ta 3aKOHOJABUMX IIPUITKCIB 1110710 HUX 110Ka3aB, 1110 JapyHKH (I10KepTBI)
MAalOTh 3B’SI30K JIMIIIE 3 NPAGOMIPHUMU [ISTHHAMU c1y:kO60BuX ocib. Ha 1e Bkasye i
MOPIBHSUUTBHUN aHaJIi3 MPUTIUCIB, TiepebadeHnx ctattssMu 8 i 6 3akoHy YKpaiHu Bij
7 xBiths 2011 p. Ne 3206- VI, 30kpema Te, 1110 B ¢T. 6 3aKOHY HA€ThCs PO 3a60POHY
OJI0 OJIEP;KAHHST HETTPABOMiPHOI BUTO/IN 3a Henpagomipui nistaas. OTxe, 3 1 qumasa
2011 p. aktuuHO Oy/IH IeKpUMiHATI30BaHi /ii ¢y k00BUX 0Ci0, sIKi BUpaskajich B
ojlepKaHHi apyHKa (TI0JKePTBU) 34 NPAGOMIpHe JIISTHHS B iHTepecax JapyBaJbHUKA
abo TpeThoi 0cOOM, a TAKOXK Iii caMUX JapyBaJbHUKIB y TAaKUX CUTYaIlisIX.

Erarn 3aBepiiieHtst po3poOKH HOBOTO KOHIIENTYATbHOTO PIillleHHsT M0/I0 BilIOBi-
JTATTLHOCTI 32 OfiepKaHHs MOIapYHKIB 1 (hOPMYBaHHS BiIIIOBIIHOI CYIOBOI ITPAKTUKH,
SIK BOAYAETHCST, PO3TIOYABCS 3 IPUIHSATTSIM YMHHOTO 3aKOHY YKpaiHu Bif 14 KOBTHs
2014 p. Ne 1700-VII «IIpo zamobiranust Kopymitii». ¥ cT. 23 11boro 3aKoHYy TaKOK
BCTaHOBJIIOIOTHCST OOMEKEHHSI 1010 MOAAPYHKIB UIs1 0Cib, 3a3HaYeHNX y MyHKTax 1, 2
u. 1 cr. 3 3akoHy, TOOTO JIst 0Ci0, YIOBHOBaKEHUX Ha BUKOHAHHS (DYHKILIT AepsKaBu
ab0 opraHiB MiCIIEBOTO CAMOBPSIyBaHHSsI, a TAKOXK /st OCi0, sIKi IPUPIBHIOIOTHCS /10
HUX JIJIS 1MiJIei 11boTo 3aKOoHY (y KPUMiHAJbHO-TIPABOBINT TEPMIHOJIOTIT WIETHCS B
OCHOBHOMY TIPO CJIy;K00BUX 0OcCi6 my6/iiyHOTO TpaBa Ta 0cid, sIKi HaaalTh myOTivHi
nocsryru). CyTHICTB 1€l HOPMU I0JIsITa€ B 0OMEKeHH] TIpaB 3a3HaYeHNnX 0cib 111010
OJIepKAHHST TIOJAPYHKIB IIJISIXOM BCTaHOBJIEHHS 3a00pPOHU 0/IepsKyBaTH (y HEPIIX
JIBOX i3 HMIKYEHABEIEHNX BUITAJKIB — TAKOK BUMaraTh ab0 TPOCUTH) TOAaPYHKMU:
1) y 3B’43Ky i3 3/IIICHEHHSAM [TiSIJIbHOCTI, TIOB’I3aHO0I 13 BUKOHAHHAM (DYHKITIN 7ep-
xaBu ab0 MICIIEBOro caMOBPSIyBaHHs; 2) Biz mignopsaakosanol ocobu; 3) Bix ocobu,
sIKa HE € MiIMOPSIIKOBAHOI0 Ui GJIM3HKOI0, OTHOPA30BO BaPTICTIO OiJIbIIE MTPOKUTKO-
BOrO MiHIMyMYy /IS TIpalrie3gaTHux ocib (y moyatkosiil pefakiiii 1iei crarri — Gisbiire
oztHi€l MiHIMaTBbHOI 3apPO6ITHOI TJTATH), @ CYKYITHO MPOTSATOM POKY Bi/l O/HIET 0cOOM
ui ofHi€l rpynu ocib — Gijble ABOX MPOKUTKOBMX MIHIMYMIB JIOXOiB IPOMAJIsH,
YCTaHOBJIEHUX JIJISA TIpale3aatHol ocoou Ha 1 ciuHs pOKy HPUITHATTS MOAapyHKIB. SIK
i paniiie, 3a OpyHIeHHS Takol 3a60POHK 3a3HaYeHi 0COOU HECYTh a/MiHICTPAaTUBHY
BijinoBiabHicTh 32 c1. 1725 KYnAIl

YV unnroMy 3akoni Yipaiuu «IIpo 3anobiraHHs KOpyIIii» 3’ aBUJIMCH TaKi MOJI0-
JKEeHHsI, SIKi BKa3yIOTh Ha 3aBePIIeHHs] PO3POOKH HOBOTO KOHIENITYATbHOTO PillleHHs
I10/10 Bi/IIIOBIIAJIBHOCTI 32 O/lePKAHHS TTOJJaPYHKIB.

[To-nieprite, 11e TPOSIBISIETHCST B TOMY, 1110 TIOHSTTS MOAAPYHKIB y cT. 1 3akonHy
BU3HAUEHO iHAKIIIE, HI’K TOHATTST HETIPABOMIPHO1 BUTO/IN. 30KpeMa, T1i/i HETTPaBOMip-
HOIO BUTOJ0I0 PO3YMIIOTBCSI «TPOILIOBI KOIITU abo0 iHIe MaiiHO, epeBaru, IiJbIu,
MOCJTyTH, HeMaTepiabHi aKTUBH, Oy/Ib-sIKi iHII BUTO/IM HEMATEPialbHOTO YU HE TPO-
IIOBOTO XapaKTepy, siki 00i1LsI0Th, IIPOIHOHYIOTh, HAaZAI0Th a00 OIEPKYIOTh Oe3 3aKOH-
HUX Ha Te TijcTaB». [logapyHOK — Iie «TpomioBi Kourru abo iHIe MailHO, mepeBart,
MiJIBIH, TOCTYTH, HeMaTepiaJbHi aKTUBH, sIKi HaJaloTh/OfEPKYIOTh 6e30TIaTHO a60
3a 1[iHOI0, HMIKYOI0 MiHIMaQJIbHOI PUHKOBOI». OTXKe, MOHATTS MOJAPYHKIB € MEHIINM
3a 00CSITOM 1 CTOCYETBCSI JIMIIE TAaKWX Jil, sIK iX HaJaHHs/OfE€P/KAHH, a OHSTTS
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HEIPaBOMIPHOI BUTOIM CTOCYEThCS OOILSHKMU, IIPOMO3MUILI, HalaHHs 1 Ofep/KaHHsI
TaKol BUTO/IN.

[To-apyre, MOHSTTS TTOAAPYHKA JIJIsT aHTHKOPYIIIIHHOTO 3aKOHOaBCTBA HABYJI0
IHIIIOTO 3aKOHO/IABYOTO BU3HAYCHHS, IIOPIBHSIHO 3 BUSHAUCHHSIMU JIlapYHKa 1 TTOXKep-
TBU B [{uBisibHOMY KoJlekci YKpaiHu Ta iHIMMX 3akoHaX Ykpainu. lle osnauae, 1o
IIPU KOHKYPEHIlil BiZIMOBIIHUX HOPM IlepeBary MaioTh PO3IJL/yBaHi crelliajabHi
NPUITUCU aHTUKOPYIIIMHOTO 3aKOHO/IaBCTBA 1110/I0 MTOJAPYHKIB, SKi CTOCYIOTHCS
SIK MOT0 BU3HAUEHHS, TaK 1 PeryJoBaHHA CYCHJIbHUX BifiHOCUH 110710 HuX. [1i cami
MIPUTTMCY MAIOTh BUPIIIAIbHE 3HAUEHHS U 1pu KBasi(ikallii KOpyniiiiHuX 3JI04NHIB
Ta aIMIHICTPATUBHUX MPABOTIOPYIIEHbD, TIOB’SI3aHNX 3 KOPYIIIII€TO.

[To-Tpete, i HANOIJIBIN Bask/IMBE — 1€ T€, 110 3aKOHOAABEIh YiTKO C(hOPMYJTIOBAB
BIZIMIHHICTb 3a COI[ia/IbHUM XapaKTepPOM HOPYIIeHb 3aKOHOAABYMX 00OMEkKEHb MI0/0
oJlepsKaHHsI TTOAPYHKIB BiJl TIOPYIIEeHb 3a00POH MO0 OEPKAHHS HETPABOMIPHOI
BUTO/IM, Ha 1[0 MU 3BepTagn ocobsmBy ysary e B 2013 p. Bignosigno g0 3akony
HOPYIIEHHS 3aKOHOaBYMX 0OMEKeHb 1010 OJIePsKaHHS MOaPYHKIB BUSHAETHCS HE
KOPYTIIHUM, a JIUIIe TIOB'S3aHNM 3 KOPYTITEID TpaBomopyiieHHsM. Y cT. 1 Toro
caMoro 3akoHy IpaBOIOPYIIEHHS, 1TOB’s13aHe 3 KOPYIIIE€I0, BUSHAUCHO SIK JISHHS,
MO He MICmumy 03HaK KOpYnuii, aje MOPYIIye BCTAHOBJIEH] ITUM 3aKOHOM BUMOTH,
3a60poHN Ta oO6MexkeHHs1. OTKe, HATEHCHICMb NOPYWEHHsT 0OMeNcerb U000 NOOapyHKie
00 NPagonopyuenv, N0’ a3aHUX 3 KOPYNYIEI, 03HAUAE BIOCYMHICMb Y HbOMY 03HAK
KOPYNUii, Wo YHEMONCIUBTIOE GIOHECEHHsT MAK020 NOPYULeHHS 00 MUX, SKI OXONII0-
tomocst cmammsmu 354, 368, 3682, 368, 368%, 369, 369° KK, ockinvku 6 yux cmammsix
KK 6idnosiono do npumimxu do cm. 45 KK nepedbaueni xopynuiini snouunu, 6 akux
3a62c0U € 03HAKU KOPYNUL.

I3 BU3HAYeHHsT KOPYIIIii, HaBeeHoro B ¢T. 1 3akony Ykpainu «IIpo samobiranms
KOPYIILii» BUILIMBAE, IO 0c00a, sIKa IPOIOHYE, 00ilge UM Halac HEeNPaBOMIPHY
BUTOJLY CIIEI[ialbHOMY CY0'€KTY, SKIINO 100 Hel He OyJI0 BUMaraHHs, 3aBK/AU i€ 3
MEMOK CXUNUMU CNeUianvrozo cyb exma 00 npomunpasrHozo GUKOPUCMAHHS HAOGHUX
HoMYy CYHO0BUX NOBHOBANCEHD YU NOG A3AHUX 3 HUMU Modxcausocmetl. OTxe, ocoba
[parte B TaKWil c11ocib 3aJ0BOJIBHUTH CBill HE3aKOHHUN iHTEepec. Y TakuX BUIIKaxX
00uIBi CTOPOHM KOPYIII HiAAATal0Th KPUMIHAJBHINA BiAIOBIAAIBHOCTI, 30KpeMa
3a Bkazanumu ctarrsmu KK. Tlpu maganni mogapymnka creriaapbHoMy cy0’exTy Ii
O03HAKM KOPYIIii BiZICYyTHI 32 BU3HAUYEeHHSIM. BiZICYTHICTh O3HAK KOPYMIIil O3HAYAE,
IO TOH, XTO HAZa€ MOJAPYHOK, i€ He 3 Memoi0 CXWIMTU CIeliaJlbHOro cyb’exra
JI0 IPOTUIIPABHOTO BUKOPUCTAHHS HaJaHUX HOMY CIyKOOBUX MOBHOBAaKEHb UM
MOB’SI3aHNUX 3 HUMM MOKJIMBOCTeH. BiZiIcyTHICTh TaKOl MeTH ¥ HE3aKOHHOTO iHTEpecy
BKa3y€ Ha BiJICYTHICTb CYCIJIbHOI HeOEe3MeUHOCTI B IisiX 000X CTOPIH i mijicTaBu st
KPUMIiHAJIBHOI BiZITOBifaibHOCTI BiAmoBiaHo /10 4. 1 cT. 2 KK.

Hanpuxnan, TakuMu € il TpPOMaJICbKUX aKTUBICTIB, SIKI HaJlaJdu TIOJIAPYHOK Jiep-
JKaBHOMY CJIy’KOOBITIO 32 I0OPOCOBICHE BUKOHAHHSI HUM CBOIX CJIYKO0BUX 0OOB’A3KIB,
IIPOsIBJIEHE IIPY BYMHEHHI KOHKPETHOTrO IPAaBOMIPHOIO JISIHHS YK IIPOTATOM I1€B-
Horo nepioxay. Taki /il He MiCTSATb O3HAK KOPYIIIIil I He MOKYTh TATTH KPUMIHAJIbHY
BiIMOBiTaTbHICTh. 3a HASBHOCTI BCiX O3HAK aJMiHICTPATUBHOTO TPABOMOPYITEHHS
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aZIMiHicTpaTUBHY BiamoBizasbHicTh 3a cT. 172° KYnAIl y Takux BuIazkax Hece
JIUIIE CTIETaIbHII Cy0'€KT, Ha SIKOTO MOMIMPIOIOTHCST OOMEKEHHST MIO/I0 O/IEPIKAHHST
HOIapYHKiB, mepenbadeni cr. 23 3aKoHy, a TOM, XTO HAJA€ MOJAPYHOK, B3arai He
MiJIATAE I0PUIUYHIN BiIMOBIAIBHOCTI.

[TopyerHst 0OMesKeHb MO0 O/IePKAHHST TOAPYHKIB, SIK isTHHS, sIKi TIOB’sI3aHi
3 KOPYIIIII€IO, HAa BiJIMIHY BiJl KOPYHIIIIMHUX JiSTHD, HE 3aI0/III0I0Th 1 He MOXKYTh 3aI10-
HisgTr icmomnoi mkoau (GpisuyHiil Yu OPUANYHINA 0c00i, CYCIiIbCTBY abo JeprKaBi.
BcranoBiieHHsT aJiMiHICTPaTUBHOI Bi/IMIOBIAIBHOCTI 3a X BUMHEHHST 0OYMOBJIEHO
[parHeHHsIM 3aKOHO/ABIS Yy TaKUil cI10ci6 3amobirTi MOKJIMBOMY BUHUKHEHHIO
KOHDJIKTY iHTepeciB. ToOTO HeThest Mpo 3amobiraHHst MOKIMBOCTI TOTO, M0 B 0COOM
MiCJIsT OJIepKaHHsI TTOAPYHKA BUHUKHE CYNEPEYHICTh MiZK OCOOMCTHMH iHTEPECAMU Ta
CIyKOOBUMU TIOBHOBQKEHHSIMU, HASIBHICTD SIKOT MOKe BILIMHYTH Ha 00'€KTHBHICTH
ab0 HeyTepeKeHICTh MPUITHSTTST pillieHb a00 BYNHEHHS [[isTHb CTOCOBHO TPOMAJIS-
HUHA, SKU HajaB nogapyHokK. DakTUYHO Taka aaMiHiCTpaTUBHA BiIIOBIATBHICTD
IPYHTYETHCS BiZipady Ha TPbOX MPUIYIIEHHX: 1) 0 cylepeyHicTh iHTepeciB BUHUKHE,
X04a MOKe U He BUHUKHYTH; 2) 1[0 TaKa CYIEePEYHICTh iHTEepPeciB MOXKe BILTMHYTH
Ha BUKOHAHHS 0COO0I0 CBOIX MOBHOBa)KEHb, OJIHAK MOJXKE il He BIUIMHYTH; 3) IO
ocoba, siKka OfePKYy€E MOJAPYHOK, Y Mail0yTHbOMY Oyze npuiiMaTH IIeBHE PillleHHs
Y1 BUMHIOBATH TIEBHE JIISTHHS CTOCOBHO 0COOM, siKa Haaia TOIaPyHOK, X0ua MOKe I
He TTPUIIMATH TaKOTro PIllleHHS Ta He BUMHIOBATU TAaKOTO [idHHA. Takuil coriaabHuil
XapaKTep pO3TJsAyBaHUX TOPYIIeHb BKa3y€e He JIUIIE Ha BiZICYyTHICTH iX CYCHiJIbHOI
HeOe31evHOCTI, a il Ha MOJKJIMBICTh BU3HAHHST B OKPEMUX BUIIAIKAX CAMUX TTOPYIIIEHb
SK MAJIO3HAUHMUX B aIMiHICTpaTUBHOMY ceHci (BifmoBinHo a0 cT. 22 KYnAlT).

Buxnanene Buiie HOBe KOHIIETITyaIbHE PIillIEHHS MA€ BaXJIMBe 3HAUYEHHS B KOH-
TEKCTI 1CTOPil KPUMIHAJIBHOTO 3aKOHO/IAaBCTBA Ta HAYKW KPUMIHAIBHOTO MpaBa YKpa-
iHu. AjKe, 10 CyTi, WAETHCS IIPO BUPILIEHHS TiET KPUMiHATIBHO-TIPABOBOI TIPOOJIEMH,
sKa iCHyBaJIa 111e B IOPAJSTHCHKUM 1 PAJITHCHKUH ICTOPUYHI TIePiojin, JOCiIKYyBaIach
GaraTbMa HayKOBIISIMU PI3HUX TIOKOJIiHb, i TIJIBKYM 3apa3 3a3HayeHi 3aKOHO/IaBYi 3MiHN
YTBOPHUJIN 3aKOHOJIaBUYy Ii/ICTaBy JJIsI OCTATOYHOTO BUpilIeHHs i€l mpobaemu. Ha
I[bOMY MIISIXY 3aJUIIUIOCh PO3B’sI3aT TPU 3aBAaHHs: 1) 3a0e3MeunTi MpaBuJIbHe
TJyMadeHHs i 3aCTOCYyBaHHS 3a3HAUEHUX 3aKOHO/IABYMX IIPUITUCIB Y CY/OBIl IpaK-
TUIli; 2) AOCATTU TPABUJIBHOTO PO3YMIHHSI CYTHOCTI BKa3aHUX 3aKOHO/ABUUX 3MiH
y CepeIOBHIIi HAYKOBIIIB 1 BUKJIA/a4iB KPUMIHAIBHOTO TIPaBa; 3) BifoOpasuTn Take
HOBE KOHIIENTyaJbHe BUPINIEHHS MUTAHHS PO BiANOBIAAIBHICTD 32 TOPYIHICHHS
3aKOHO/IaBYMX O0OMEKeHb 100 OJep/KaHHsS MOAAPYHKIB Ge3MocepesiHbo y TEKCTI
Bianosignux Hopm KK.

[To-mieprire, moM0 CyMOBOI MpakTuKU. HeoOXixHO 3BepHyTH yBary Ha 3MicT 11. 3
nocranosu [lnenymy Bepxosuoro Cyny Yrpaiuu Big 26 kBiths 2002 p. Ne 5 «IIpo
CYZIOBY TIPAKTHKY Y CIIpaBax PO XabapHUIITBOY», SIKUil YaCTKOBO He Bi/IIOBila€ 3a3Ha-
YeHOMY HOBOMY 3aKOHO/IABUOMY PIllIEHHIO MIO/I0 TIOIAPYHKIB. 30KpeMa 11 CTOCYEThCS
CJIIB IIPO CIIBBiAHOIIEHHs Xabapa il THX fiif, 3a BYMHEHHs a00 He BUMHEHHS SKUX
BiH HaMa€Thcst: «OyB 4K He OyB BiH 0OYMOBJICHMIA 10 IX BUMHEHHS». 3aMiCTh IIMX
CJIiB IIPOMOHYEMO BKa3aTH Ha 0008’13K08Y 1020 00yMmosaenicmy. [0 BHECEHHS TAKUX
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3MIH PEKOMEH/YEMO SIK IIPaBOBUI OPIEHTHP OpaTH IPAaBOBY MO3MIII0, BUKIAAEHY B
YxBami CymoBoi nanati y KpuMiHaabHUX cripaBax Bepxosuoro Cymy Ykpainu Bim 9
kBiTHs 2015 p. y cipasi Ne 5-5kc15, je, 30Kpema, BUIIIEHO [IJIsT TPaBO3aCTOCYBaHHSI
TaKui BUCHOBOK: «IIpu po3meskyBaHHI HOPM 3aKOHY YKpaiHU PO KPUMIiHAJIbHY Bijl-
MOBiaIbHICTD, TTepenbavennx 4. 2 c¢t. 368 KKy pemaxiiii Bix 18 xBitHsa 2013 p. Ta
ct. 3682 KK y pemaxitii Bix 7 kitast 2011 p. i3 HacTynmHUMEU 3MiHaMu Bix 18 KBiTHs
2013 p., HEOOXiIHO BUXOAMTH 3 TOTO, IO OJEePsKaHHS HEmpaBOMipHOI Buroau (Ha
BiJIMiHY Bi/l HE3aKOHHOTO 30arayeHHs1) 3aeHcou 00YMo6eHo BAMHEHHIM (He BUMHEH-
HSIM) CI1yk00BOI0 0c000I0, SIKa OEPKYE HEIPABOMIPHY BUTOLY st cebe Ui TPEThOl
ocobu, B iHTepecax TOro, XTO HaJA€ HEMPABOMIPHY BUTOJY YM B iHTepecax TPeTbhol
0cobu Oy/Ib-sIKOI JIil 3 BUKOPUCTAHHSIM Ha/IaHOi 1l BJIaJn 9u CJIy>KO0BOTO CTAaHOBMIIIA.
[Ipu He3akoHHOMY 30araueHHi maka 06ymosienicmy giocymus, 60 IK OLePKAHHS
HEIPaBOMIPHOI BUTO/IH, Tak i mepejaya ii OJIM3bKIM poJMyYaM He TOB’sI3aHi 31 CXu-
JIEHHSIM CJTysk60BOT 0co6M 10 BUNHEHHS (He BUMHEHHSI) HEIO /il 3 BUKOPUCTAHHSIM
caysK6OBUX MOBHOBAKEHb Ha KOPUCTD TOTO, XTO HAJla€ TaKy BUTO.Y, ab0 B iHTEpecax
TpeTix ocib» [2, c. 89].

OTke, hakTHYHO B IIbOMY pillleHH] TIPaBUIbHO 3ahikcoBaHa 0OOB’SI3KOBICTD J1JIsT
ct. 368 KK o3Haku obymosnienocmi, a 1ie 0O3Hayae, 1o 18 03HaKa HaOyBae 06OB’s13-
KOBOTO 3HaueHHs i1 /71t KBasridikartii 3a ct. 369 KK niit ocobu, sika 3amporonyBaia,
noobirsaaa abo Hajala HelpaBOMIPHY BUTOLY CJIy»k00Biit 0cobi. Bimblie Toro, 1o
O3HaKy CJIijl BU3HaBaTH 0OOB’SI3KOBOIO M JIUIsT cTareil mpo: MKy cys;k60Boi ocobu
fopuaArndHOI 0ocobu mpuBaTHOTO TpaBa (cr. 368° KK), miakyn ocobu, sika Hajmae
ny6miuni nocayru (cr. 368* KK), snosxkupannsg simsoM (cr. 369% KK), migkyi
mpariBHUKa TiANpueMCcTBa, yctanosu, opranisamii (cr. 354 KK). Yci mi crarti €
OJTHOPIIHUMHM 32 IOPUINYHUM 3MiCTOM, a 3JI0YMHU BiITIOBIZTHO JI0 TPUMITKH JI0 CT. 45
KK 3aBkau BU3HAIOTHCS KOPYHITIHHIMI.

[ITo 5K CTOCYETHCST O3HAKU BIOCYMHOCIMI 00YMOBIEHOCTI, TO B0HA € 0008 S3K0B0I0
K 0151 He3akonnozo 30azauenns (cm. 368° KK), max i dns nesaxonmnozo odepiucaniis
nodapynxie (cm. 172° KYnAll). Tlpu 11p0My HeOOXiTHO TaKOK BPaxOBYBATH, 1[0 B
3asnaveHiit Yxsasi Bix 9 kBitHs 2015 p. MoAapyHKU HAALISIIOTHCS O3HAKOIO BiZICYT-
HOCTi 0OYMOBJIEHOCTI SIK «OJUH i3 BUIB» HE3aKOHHOTO 30arayeHHs, 1[0 MEeBHOIO
Mipoto BigoOpaskae mpobIeMaTHYHICTh Ha TOW yac BUPINIEHHS MUTAHHS TIPO CIIiB-
BiJIHOIIIEHHST HE3aKOHHOTO 30aradyeHHsi 3 MOPYIIEHHSIM 0OMeKeHb IIO0JI0 TTOoapyH-
kiB. Tomy mpu BUpillleHH] 1IbOTO TIMTAHHS CJIiJ OpaT 10 yBaru, Mo 3 HaOpaHHSAM
yrHHOCTI 3akoHOM Ykpainu «IIpo 3amobiranust kopymiii» Big 14 sxosrhs 2014 p.
MO/IApPYHKHU TIO-iHIIIOMY, HiK HellpaBOMipHa BUTO0/la, BU3HAYeHI 3aKOHOM, OTPUMAJHI
crieriajibHe PeryJIroBaHHs, a TOPYIIEHHS 0OMEKEHHS MO0 HUX CTaJ0 BUSHABATUCS
MIPaBOIOPYIIIEHHSM, TTOB’I3aHUM 3 KOPYIIIIEI, 32 SIKe HACTA€ a/IMIHICTPATUBHA BiJl-
noBifgasnpHicTh 3a c1. 172° KYnAll TlogapyHku He MOKYTb PO3TJSIIATUCS SIK OJIMH
i3 BUJIiB HE3AKOHHOTO 30arayeHHsl, OCKIJIbKY OCTAHHE € KOPYIIIHHIM 3JI09UHOM, JIJIST
SIKOTO 00OB’SI3KOBI O3HAKKM KOPYIIILil, a /IS MOJapPYHKIB BiAMOBIHO /10 iX MPaBOBOrO
CTaTyCy MPaBOIOPYIIEHHS, OB SI3aHOTO 3 KOPYIIIE, 060B’I3KOBOIO € BiJICYTHICTh
03HaK KOPYIIii.
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ITo-mpyre, 111010 TPaBUIBHOTO PO3YMIHHS 3a3HAYECHUX TMTOJIOKEHb HAYKOBISIMU 1
BUKJIQ/la4aM¥ KPUMiHAJIbHOTO TIpaBa. HoBe 3akoHO/1aBuUE PIillleHHS 11010 TOIAPYHKIB
1e He 3HAIII0 CBOTO TIOBHOTO i a/eKBATHOTO BifloOpaskeHHsI y TIPaBHUYIN JliTepa-
Typi. Hanpukmiazn, xapaktepHoto € BKka3iBKa Ha Te, 1110 3a cT. 368 KK kBamidikyerbcs
oJlepsKaHHST HEMPAaBOMIPHOI BUTOIM He3aJesKHO BiJ Toro, Oysia 4u He Oyjra BOHa
0OyMOBJIEHA /10 BYMHEHHS CJIYKO0BOIO 0COOOI0 Bi/IIOBIIHOTO isSIHHS, a CTOCOBHO
cr. 368> KK — Ha 060B’s13K0OBY Bi/ICyTHICTH 3a3HaueHOi obymoBieHocTi [3, c. 120,
128]. To6TO 03HaIl 06YMOBJIEHOCTI HaA€ThCsI (haKyIbTaTUBHUN XapakTep 3a cT. 368
KK it o6oB’s3koBuii xapakrep 3a cr. 368° KK. Sk B6auaeThcst, BUXOAAYN 3 BHUIIE-
BUKJIAJIEHOTO HAMU, TIPABUJIBHUM € TBEPKEHHS MPO Te, M0 0008 ’513K068010 03HAKOIO
€: 3a cm. 368 KK — nassuicms o6ymosienocmi, a sa cm. 368° KK i dns nopywenis
saxonodasuux oomemncens wo0o odepicarns nodapynxie (cm. 172° KYnAIl) — eiocym-
HiCMb 00YMOBIEHOCTI.

Kpim TOrO0, HETIOOAMHOKMMH € CIIPOOU HAYKOBIIIB 3allePEYNTH iCHYBaHHSI HOBOTO
3aKOHO/IABYOTO PillleHHS BCyleped o4eBUAHOMY (haKTy iCHYBaHHS OCTAHHBOTO.
30KpeMa JIesTKi HAyKOBIli CTBEPIKYIOTh 1 HaMaraioThCsl IOBECTH Te, IO MOIaPYHOK,
KU 0c00a 0JIEPKY€E Y 3B’SA3KY 13 3iIICHEHHIM HEIO AisIbHOCTI, TI0B’sI3aHOI 3 BUKO-
HaHHAM (DYHKIIH gepkaBu ab0 MiCI[EBOTO CaMOBPSILyBaHHs, CJIij KBamiiKyBaTH
SIK OJiepsKaHHs HelpaBOMipHOI BUroau 3a Biamosiznumu ctarrsamu KK [4, c. 45,
365-366; 5, c. 48-53; 6, ¢. 65-66; 7, c. 32—-37]. Ananiz 3micty 1ux ny6/ikamiii
MOKA3aB, 10 BCi BOHW, HA HAIIy JYMKY, MAlOTh OJTHAKOBY Ba/ly — He BPaXOBYIOTh TIPU
BUPIIIEHH] PO3IJISIIyBaHOI TPOOIeMI KaTeropito CyCIiibHOT HeGe3eIHOCTi Ik 6a30BY
KaTeropilo KPUMiHAJIbHOTO MPABa, SIKA CIIPSIMOBYE 3YCHJLIIS HAYKOBIIS HA 3'ICyBaHHS
AHTHCOIIAILHOTO XapaKTepy BYMHIOBAHOTO 0COOOI0 MISTHHSI Ta WOTO peayibHUX Ui
HOTEHIIHHUX HacaiAKiB. Y 3akoni Ykpainu «IIpo 3anobiranHst KOpyIIiliis> nonsmmst
<NOOAPYHOK»> NOG’A3AHe BUKIIOUHO 3 MUMU OISHHAMU, SKI N0 ’S3aHi 3 KOPYNUIEN i
6idnoeiono do cm. 1 3axony ne micmsamo 6 cobi 03nax Kopynyii. SIKIIO TOTOUTHCH i3
3a3HAYEHOIO MTPOTIO3UITIEI0 HAYKOBINIB 1 KBaTi(hiKyBaTH Taki JisTHHS 3a cTaTTaMu 368
abo 368" KK, To 11e Oy/e npsaMOo CyIepedrT MPUIIICaM 3a3HaueHOT0 3aKOHY, a TAKOK
MPU3BOJUTUME Ha MPAKTHUIIl /10 BU3HAHHS KOPYIIIMHUM TaKOTO JisTHHA, siKe (hak-
THYHO He MIiCTUTh B 001 O3HAK KOPYIIIi il HE € CYCIJIBHO HeOEe3MeUHIM [iSTHHSIM.
Ortke, Taka MPOIO3UILiS € HENTPABOMIPHOIO Ta cynepeunTs npunucam 4. 1 c1. 2 KK,
BIZIOBIIHO /10 SIKOI ITiZICTABOI0 KPUMIHAIBHOI BiIOBIZaIbHOCTI € BUMHEHHST 0CO00I0
CYCIIJIBHO HEOE3MEYHOTO JIISTHHS, SIKE MICTUTD CKJIAJ[ 3JI0YUHY, TIepeadaueHOro M
Koznekcom.

SIk BO6AYAETHCS, OKPEMUX KPUTHYHUX 3ayBakeHb MOTPEOYIOTh apTyMeHTH,
HaBe/leHI HAYKOBI[IMU 3 METOI0 OOTPYHTYBATH MOKJINUBICTH BU3HAHHS MOJAPYHKIB
HETIPaBOMIPHOIO BUTO/I0I0. 30KpeMa, JIesKi HAYKOBII MOJIISIOTh MMOJapYHKN Ha
«3a60pOHEHI» i «0OMEsKeHi» Ta BUX0/s4u 3 TOro, 1o y cT. 1725 KYnAIl 6ykBaibHO
HIeTHCST TIPO «TIOPYIIIEHHS] BCTAHOBJIEHUX 3aKOHOM OOMEKEHD MO0 O/€PsKaHHS
MOJIAPYHKIB», MOIINPIOIOTH JIif0 IIi€] CTATTi Jinile Ha BUIMAJAKU TTOPYIIEHHS BUMOT
00 «OOMEKEHNX HOAAPYHKIB» (IIPo sKi iigerbes B 4. 2 cr. 23 3akoHy YKpainu
«ITpo 3amobiranust Kopyitii»). [agaemo, Take TayMadeHHs € TIOMUJIKOBUM, OCKLIBKI
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BOHO He BPaXOBYE COIIaJbHOI CYTHOCTI 3a3Ha4eHUX y CT. 23 3aKOHY IPUIIUCIB,
sIKa TOJIsITae B oOmedxcenni npas ocid, 3a3HayeHnx y nmyHkrax 1, 2 4. 1 cr. 3 3akomny,
IO/IO O/IepsKaHHsT HUMHK TofapyHKiB. CriocoboM Takoro oOMeskeHHs € 3a60poHa, iBa
BUU K01 cchopmysboBaHi B 4. 1 cT. 23 3akoHy, a TpeTiii BUA — y 4. 2 Tli€l CTATTI.
Tomy it BigmoBizambhicTh 3a ct. 172-5 KYnAIl nacrae B pasi mopyiieHHs 0c0000
6yb-sKO1 3 X 3a00poH (xo4ya 6 OfHOTO BUy). 3a3HaueHa colliajbHa CYTHICTDH
npunucis cr. 23 3akoHy BijoOpaskeHa B Ha3Bi 1€l CTATTi 3 BUKOPUCTAHHIM CJIOBA
«OOMEKEHHsT», SIKe CTOCYEThCSI MOJIAPYHKIB, @ 32 CBOEIO CYTHICTIO — TIPaB 3a3HAYEHUX
oci6. TligTBepAsKEeHHIM TaKOrO TJyMadeHHs I1i€i craTTi 3akoHy € i cT. 22, B Ha3Bi
SIKOT U/IETBCST PO «OOMEKEHHS» T0/I0 BUKOPUCTAHHS CIYKOOBUX MMOBHOBAKEHD
41 CBOTO CTAaHOBMINA, a B 4. 1 — Tizbku mpo 3ab6oponu. Kpim Toro, B HayKoBiii siTe-
paTypi BUCJOBJEHO M Takuil aprymeHT, 1o <«inyHKT 1 4. 1 c1. 23 3akony Ykpainu
«IIpo 3amobiranust KOPYIMIIii» CymepednTh KPUMIHAIBHOMY 3aKOHY> [5, c. 53]. Ilpn
IbOMY, BJIaCHE, TPOITOHYETHCST BUXOIUTH 3 TOTO, 1110 cTtatTi 368, 368% 3681, 369 KK
MalOTh Take (POPMYJIIOBAHHS, SIKe JI03BOJISIE OXOTUTH MOJAPYHKH, 1 TOMY 11€ TTOBUHHO
MaTy BUpilajbHe 3HAYEHHsI TIPU KBasridikaiii gistHb. STk BOaYa€ThCst, Take PillleHHsT
€ irHOpyBaHHSIM HOBUX 3aKOHOJABUMX 3MiH B aHTUKOPYIIIHHOMY 3aKOHO/IaBCTBI,
o "HepomryctuMo. [leptn 3a Bce HeOMyCTUMO BU3HAHHS MOKJIMBOI TpaHchOopMarii
MojIapyHKa y HelmpaBoMipHy Buroay. Y 3akoHi Ykpainu «IIpo 3amobiranust KopyI-
1ii» Takoi TpaHcdopmMallii He HepegbGaueHO, TOMY IO CYCIIJIbHI BiIHOCUHU Bpery-
JIbOBaHi 3aKOHOM TaKUM YUHOM, IO TIEBHUN TIpeIMeT MOKe OyTH HelrpaBOMipHOIO
BUTO/IOI0 200 MOAPYHKOM, a JIesiKi BUIU BUTOIU MOXKYTb OyTH JIUIIE HEITPABOMIp-
HOIO BUTO/I0I0 (Ile BUIJIMBAE 3 BIIMIHHOCTEN y BHU3HAYeHHI ITUX TOHATH). Tak, y
Ha3Bi Ta 3micti cT. 24 3akony OYKBaJbHO HAETHCS TIPO 3ar0OITaHHS OJEPKAHHIO
HEINpaBOMiPHOI BUTOIM @60 MOAAPYHKA Ta MOBOKEHHST 3 HUMH, 1110 IOPUITYHO YHe-
MOKJIMBJIIOE BU3HAHHS T10/IaDYHKIB OJITHUM 13 BU/IIB HerpaBoMipHoi Buroau. [lasi,
0c00JIMBO BaKJIMBE Te, 10 HOPME 3akoHy Ykpainu «IIpo 3amobiranust KOpyIIii»,
SIKI BCTAHOBJIIOIOTH OOMEKEHHS 100 TOAAPYHKIB, CJIijl CIpUIMATH 1 OI[iHIOBATH
He B (hOpMaATbHO-IOPUINIHOMY, a B MIPABOBOMY BUMIpPi — SIK Taki, 10 PeTyJI00Th
mpaBa rpomajsH: 1) mpasa oci0, 3a3HadeHux y myHkrax 1, 2 4. 1 c¢r. 3 3aKoHy, BOHU
0OMEKYIOTh IIJISIXOM BCTAaHOBJIEHHsI 3a00POH: a) 100 BUMAraHHs, TIPOXaHHS I
ozepKaHHS moAapyHKiB (4. 1 ¢r. 23 3akony); 6) mOA0 oJepKaHHS TOAAPYHKIB (4. 2
cT. 23 3akoHy); 2) mpaBa MO0 MOAAPYHKIB IHIINX 0CiO, HA SIKi MONMIMPIOETHCS st
11poT0 3akoHy (3asHaueHux y 1. 3 4. 1 c¢r. 3 3akony), He 06MEKYIOThCsL. ToMy CITysK-
60Bi 0COOM IOPUANYHUX OCIO MTPUBATHOTO MPaBa Ta 0COOH, sIKi He € CIYKOOBUMU I
ocobamH, sIKi HaJatoTh IyOJIiYHi TOCTYTH, BiIMOBIZHO 10 1bOT0 3aKOHY MalOTh IIPABO
Ha ofiepsKaHHSA TOIaPYHKIB, 1110 YHEMOKJIUBIIIOE 1X KPUMIHAJIBHY YU a/IMiHICTPATUBHY
Bi/ITIOBIIAJIBHICTD 3a T1€.

I[To-Tpete, 1010 HeobxiaHocTi BHeceHHst 3MiH 10 KK. Sk B6auaeThes, HeoOXij-
HUMM € TaKi 3MiHM, SKi 3aKkpinwim O BUlle3a3HaYeHe PO3YMIHHS CIIBBIIHOIIEHHS
HEIPaBOMIPHOI BUTO/IM ¥ MOJIAPYHKIB Ta HOBE 3aKOHOJ[aBU€ BUPIIIEHHS MUTAHHS
PO PO3MeEKYyBaHHS KPUMIHAIBHOI I aJIMiHICTPATUBHOI BiIITOBIIABLHOCTI 32 TTOPY-
meHHs 3a00POH MIOAO0 iX ogepsKaHHs Oe3nocepeHbo B TEKCTI BiANOBIAHUX cTaTeil
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KK. CyTHicTb TIPOMOHOBAHUX HAMK 3MiH MOJISITAE B TOMY, 110 0006 SI3K0BICIb 03HAKU
06ymosenocmi IS CKIIA/IiB 3JI0UUHIB, iepeabadeHnx crartsimu 354, 368, 368° 368,
369, 369? KK, sika 3apa3 BCTaHOBJIIOETHCS TLJISIXOM CKJIQHOTO TIyMAueHHS 3MiCTy
X HOPM, HeoOXiHO GyKBasbHO BigoOpasutu B Tecti nux crareit KK. 3 orsany Ha
BUKJIaJIeHe, ITPOIIOHYEMO BHeCTH Taki 3Mminu g0 KK:

1) nucnozutiio 4. 1 cr. 368 KK Bukmactu y takiii pepakitii: «IIpuiiugarrsa mnpo-
103uilii, 00ILgHKN ab0 OfepKaHHS CIY:KO0BOIO 0CO00I0 HEIPABOMIPHOI BUIOAHU, a
TaK caMo MPOXAHHS HAJATH TaKy BUTOMY [Uist cebe Ui TPeThoi ocobu 3a 00ymosiene
HAOAHHAM HenpaeoMipHoi 6u200uU BUMHEHHS Y HEBYMHEHHSI TAKOIO CJIY:KOOBOIO
0co00I0 B iHTEpecax TOTO, XTO TPOIMOHYE, OOIIsI€ YN HATAE HETIPABOMIPHY BUTO/LY,
41 B iHTEpecax TPeThoi 0cobu Oyib-AKOI /il 3 BAKOPUCTAHHSAM HaaHOI TH BJIau 41
cJ1y?K60BOr0O CTAHOBMIIAY;

2) mucnosuttiio 4. 1 cr. 369 KK Bukmactn B Takiii pepaxiii: «IIpomoswutiist un
obinstHKa crysk60Biit 0cobi HagaTh il abo TpeTiii 0cobi HelpaBOMIpHY BHUTOJLY, a TaK
caMoO HaJIaHHS TaKOi BUTO/U 32 00YMOGJleHe HA0AHHAM HenpasoOMipHOi 6Uu200uU BU-
HEHHST Y1 HEBYMHEHHSI CJIy’KO0BOIO 0CO0O0I0 B iHTEpECcax TOTO, XTO MPOTIOHYE, 00IIlsIe
Y1 HAJ[A€ TaKy BUTO/Y, YU B iHTEpecax TPeThoi 0cO6U OY/Ib-SKOI il 3 BAKOPUCTAHHSIM
Ha/IaHOI il BJIK 4u CJYKOOBOTO CTAaHOBUIIA»;

3) BHecTH 3miaM 0 4. 4. 11 3 1. 354, 4. v. 11 3 cr. 368°, u. u. 11 3 cr. 368%,
4. 2 cr. 3692 KK, anasioriudi Buine3asHayeHuM 3MiHAM.

Hose 3akoHOmaBuYe peryJitoBaHHS CYCIIJIbHUX BIIHOCUH I10/I0 TIOJAPYHKIB,
a TaKoXX BiIMEKYBAHHS HMOPYIIEHHS 3aKOHOJABYMX BUMOT IIOJI0 TOJAPYHKIB BiJ
KOPYIIIMHUX 3JI0YMHIB 32 COLIaJIbHUM XapaKTepPOM JIisSIHb € IPABUJIbHUM PillleHHSIM
3aKOHO/aBId. BoHO MOBHICTIO BiAIIOBi/la€ PO3YMIHHIO IUX NUTaHb Y KpuMiHa/ibHii
KOHBeHIIii 11po 60poThOy 3 Kopymiiieo. Tak, y 1. 43 TlosicHIOBaIbHOI 3alIMCKK 10 i€l
KoHBeHIIil 3a3HAYEHO TIPO Te, 10 «OJePKAHHS BUTON MIC/Is BUNHEHHS TyOJIUHOIO
0Ca10BOI0 0c000I0 il 6e3 ToTepeIHhOTO MPOTIOHYBAaHHS, BUMaraHHs abo 3rojau 3
Heo0 KapHUM 3JI0YMHOM BijinoBiHO 10 KouBenilii e €». PazoM 3 TuM, y KOHTEKCTI
X TIPUTIACIB B)KJINBO TTaM aTaTu 1po Te, o B KK 3ammmmaeTsest kpuMinagbHa Bifl-
MOBIIAIbHICTD 32 TaKe «OJ[ePsKAHHST BUTO/IM ITiCJIsT BANHEHHS TTyOIIIHOIO TI0CA/I0BOIO
ocobo1o zii 6e3 ToIepeHbOro MPOIOHYBaHHs, BUMaraHHs ab0 3roiu 3 Hel0», sKe
MOB’A3aHO 13 BYUNHEHHSIM HEIO paHilie TPOTUIIPABHOTO MigHHA. BoHO KBamidikyeThcs
sk He3akoHHe 36aradenns 3a ct. 3682 KK. /lo KK 1s1 crarrs BKIOUeHa 1pu imiLie-
menTarii mpunucis Konsentrii OOH nporu xopymii 2003 p., a y Kpuminanbriit
KOHBEHIIii Tpo 60poThOy 3 Kopymitieto 1999 p., sikoi crocyeTbest 1151 [TosicHIOBasIbHA
3alcKa, Taka HopMa B3araJi BiZICyTHS.

[3 BUIIEBUKJIAAEHOTO MOXKHA 3pOOUTH TaKi 3a2aqbHi 6UCHOBKU 111010 BUPI-
IIEHHST TPOOJIEMU PO3MEKYBaHHSI KPUMIHAJIBHOI i a]MiHICTPaTUBHOI Bi/IIOBiIa/Ib-
HOCTi 3a mopyineHHs: 3a60pOH Ofep/KaHHsI HelPaBOMIPHOI BUTOIM il MOAapyHKIB:
1) KJII0YOBUM KPUTEPIEM JJIs BUPINIEHHS Iiel MpoOJeMu BHCTYIA€ KaTeropis
CYCIIBHOT HeGE3MEeYHOCT, sIKa [03BOJIMIA BCTAHOBUTH BiZIMIHHICTD 32 COTiaIbHOIO
CYTHICTIO HelpaBOMipHOI Buroau (paHiire — xabapa) i mogapyHka, 1o 00yMOBKIIO
3a3HayveHi 3MiHU B aHTUKOPYIiHHOMY 3akoHOIaBCTBI Ta KK; 2) HOBY 3aKoHO/MaBUY
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OITIHKY OTPUMAJU Ti JAiAHHS, SKI PaHillle HA3UBAJINCDH Y TeOpii KPUMiHAIBHOTO TIpaBa
oJlepKaHHSIM HelpaBoMipHoi Buroau (1e paHinie — xabapa) — sIK BUHATOPOAM 3a
He 06yMmosene HAOAHHIM HeNnpasoMipHoi 61uz00u BYMHEHHS a00 He BUMHEHHS IeB-
HUX JIiif B iHTepecax TOTO, XTO HaJla€ HEITPABOMIPHY BUTO/ly YU B iHTepecaxX TPEeThol
ocobu: a) ojiepsKaHHsi HEMPABOMIPHOI BUTOJIM 3a paHilile BUNHEHE MPOTUIIPABHE
HistHHS KBaTiiKy€eThes K He3akoHHe 30aradents 3a ct. 368% KK; 6) oxep:xanHs
[o/lapyHKa 3a paHillle BYMHEHe IIPAaBOMIpHE [iSTHHS — SK aJMiHiCTpaTUBHE IPaBO-
nopytennst 3a ct. 1725 KYnAIl «ITopyrentsi BCTaHOBIEHUX 3aKOHOM 0OMeXKeHb
IIOJI0 OfIepKaHHS MONAPYHKIBY»; 3) MOHATTS «I10IapYHOK» 3aKOHO/IaBYO BU3HAUEHO
MO-1HIITOMY, HiXK TIOHSATTSI «HEIIPaBOMipHA BUTO/Iay, i PO3MEXKOBaHI cepu BUKOPHU-
CTaHHS IUX TIOHSTDH: a) TIOHATTS <«HEMpPaBOMipHA BUTO/a» — JIJIST XapaKTEePUCTUKHI
KOPYII[IHUX /isiHb; 6) IMOHATTSI <IOAaPYHOK» — JJIsl XapaKTEePUCTUKK TIPABOIIO-
pyIieHb, MOB’d3aHUX 3 KOPYIIII€I; 4) TOHATTI <IOJaPYHOK» HE MOKe BUKOPUC-
TOBYBAaTHCh MPU IOPUANYHIN KBasidikaIiii KOPYMIiHHNX 3J0YWHIB, Y TOMY YUCJIi
nepenbauenunx craTrssmu 354, 368, 368°, 3681, 369, 369? KK, ockijibKi BOHO came 110
co0i BKa3ye Ha BiJICYTHICTh O3HAK KOPYIIIIii; 5) MOPYIIIEHHsT BCTAHOBJIEHUX y CT. 23
3akony Ykpaiuu «IIpo 3anobirantst KOpyIilii»> 0OMeKeHb y BUTJISAIL 3a60POH 111010
o/lep;KaHHA TOIAPYHKIB 32 KOJHUX YMOB He MOXKHA KBasTi(hiKyBaTh SIK O/lePKAHHS
HempaBOMipHOi Buronu 3a crartamu KK, ockibku BOHO € MpaBOMOPYIIEHHSM,
MIOB’SI3aHUM 3 KOPYIIII€I0, sIKe BiAMOBIIHO /10 ¢T. 1 3aKOHY He MiCTUTh O3HAK KOPYII-
1ii it He € cycnibHO Hebe3meuHNM JIisTHHSM; 6) TTOpYIIeHHs 3aKOHOIaBYNX 3a60POH
oJlepyKaHHs HelpaBOMIpHOI BUroAu (30KpeMa, IPOIOo3ullis, 00ilsgHKa, HaJlaHHSI,
MPUIAHSTTS TIPOTIO3MUILiT, MPUITHATTS 0OIISTHKY, TIPOXAHHSI, OJIePKaHHsI, BUMATraHHs )
TSATHE 32 c0O0I0 KPUMIHAJIBHY BiANOBifadbHicTh 32 Bianosianowo crarreio KK mpo
KOPYIIIMHWIT 3JI0YMH, a TOPYIIEHHS 3aKOHOJAaBYMX OOMekeHb (3a00POH) 100
MOJIAPYHKIB TATHE 32 cOO0I0 He KPUMIHAIBbHY, a a/[MiHICTPAaTUBHY Bi/IMOBIIAIbHICTH
3a ct. 1725 KYuAll.
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The problem of delineation of criminal and administrative liability for violation of prohibitions
on obtaining undue advantage and gifts and its solution

The article deals with changes in the anti-corruption legislation of Ukraine regarding gifts. In
particular, gifts are legally defined in a different way than undue advantage. Gifts characterize acts
related to corruption and in which there are no signs of corruption. The notion of undue advantage
characterizes corrupt acts.

The author of the article proves that a public official receives a gift as a token of gratitude after
the correct execution of his official functions or without connection with the performance of his official
Junctions. Violation of prohibitions on receipt of gifts entails administrative responsibility under Art. 172-5
of the Code of Ukraine on Administrative Offenses. Violation of legislative prohibitions on solicitation
or acceptance of an undue advantage entails criminal liability under articles of the Criminal Code of
Ukraine.

The article presents scientific explanations and practical recommendations for making a new decision
on liability for violation of legislative prohibitions on receiving gifts. Proposals for amendments to articles
354, 368, 368-3, 368-4, 369, 369-2 of the Criminal Code of Ukraine have been developed. It is expected
that they will indicate that when committing the corruption offenses provided for in these articles, a
person requires an undue advantage or agrees to receive an undue advantage in exchange for actions
related to his official powers. Such a requirement or consent always precedes the actions associated with
its official powers.

Keywords: corruption; corruption crimes; undue advantage; gifts; criminal responsibility; admin-
istrative responsibility.
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CRIMINAL LIABILITY OF THE ARTIFICIAL INTELLIGENCE

The article deals with the influence of robotics units on the life of modern mankind, the possibility
of creating an artificial intelligence equal to the human intelligence or exceeding its level, the possibilities
and validity of the recognition of artificial intelligence physically embodied in a robotics unit by an object
and (or) subject of criminal legal relations, the relationship between information security and artificial
intelligence research and its results.
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YrosoBHasi OTBETCTBEHHOCTh UCKYCCTBEHHOTO MHTE/IJIEKTa

Paccmampusaiomes 6onpocut eiusust 006eKmos podomomexHuKy Ha JCU3Hb COBPEMEHHO20 YeL0se-
4ecmea, 603MOHCHOCMU CO30AHUS UCKYCCMBEHHO20 UHMEIEKMA, PABHOZ0 UHMEIEKMY Yel068eKa Ul npe-
BLIUULAIOWEZ0 €20 YPOBEHD, BOZMONCHOCTNU U 0O0CHOBAHHOCTL NPUSHAHUS UCKYCCMBEHHOZ0 UHMEIeKmd,
pusuuecku oniowennozo 6 obvexme pPobOMOMeEXHUKU, 06beKmom W(Uu) cyOpeKmom Y2oi08HO-NPA-
B06bIX NPABOOMHOWEHUT, CBI3U UHDOPMAUUOHHOU OE30NACHOCIU ¢ UCCICO0BAHUSIMU UCKYCCMBEHHOZ0
UHMENNEKMA U UX Pe3yLomamami.

KioueBbie c10Ba: MCKYCCTBEHHBIH HHTEIEKT; 00BEKT POOOTOTEXHUKH; YTOJOBHASI OTBETCTBEH-
HOCTb UCKYCCTBEHHOTO MHTEJUJIEKTA; YTOJIOBHAS OTBETCTBEHHOCTh OOBEKTa POOOTOTEXHUKH; HJIEKTPOH-
HOE JINII0; MEPBI YTOJOBHO-IIPABOBOIO XapaKkTepa 110 OTHOMICHUIO K 2JICKTPOHHDBIM JINI[AM.

Issue statement. One of the modern-day challenging issues is the role and place
of AI (artificial intelligence) in the system of social relations protected by criminal
law, the relationship between information security and artificial intelligence research
and its results, the possibility and validity of the recognition of artificial intelligence
physically embodied in a robotics unit by an object and (or) subject of criminal
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legal relations. Advances in the development of artificial intelligence can be used to
commit crimes, including the information relationship field, or they may even pose
a direct threat to protected rights and interests of man, society and state.

Analysis of the recent research. The issue of information security protec-
tion has been given due attention in the works of D. S. Azarov, P. P. Andrushko,
L. V. Bahrii-Shakhmatov, P. S. Berzin, V. I. Borysov, V. M. Bryzhko, V. B. Viekhov,
L. M. Herasina, V. K. Gryshchuk, S. V. Driomov, D. A. Kalmykov, M. V. Karchevskyi,
O. M. Kostenko, Y. V. Lashchuk, S. Y. Lykhova, V. O. Merkulova, A. A. Muzyka,
V. O. Navrotskyi, A. S. Nersesian, M. I. Panov, V. H. Pylypchuk, N. A. Savinova,
V. Y. Tatsii, P. L. Fris, V. B. Kharchenko and others; the criminal research on robotics
has been started in works of M.V. Karchevskyi, particularly — “Perspektivnye zadachi
ugolovnogo prava v kontekste razvitiya robototehniki” [18, p. 109—-113] and “Pravo
robotiv, abo robot z pravamy” [19].

The objective of this paper is studying the impact of artificial intelligence on
legal relations, including the criminal legal field, as well as the possibility of appli-
cation of criminal legal effects to electronic entities in the robotics field.

Main statement. As noted by James Barrat, the author of “Our Final Inven-
tion: Artificial Intelligence and the End of the Human Era” [16, p. 10], a modern
computer of the Busy Child project runs at a speed of 36.8 petaflops per second,
i.e. twice as fast as the human brain, which was made possible only through the use
of artificial intelligence that rewrites its own program (each new version requires a
few minutes), improves the code, detects and corrects errors, increases the capacity
for learning, problem solving and decision making, measures its own IQ using tests,
etc. Anticipating a rapid intelligence increase, the developers disconnected the
supercomputer from the Internet in order to isolate it from the outside world, but
shortly after it was found that even in this state it had continued its development
and become ten times as intelligent as a human, and over time this number reached
one hundred. The author notes that it was the first time the humanity faced a mind
that is more powerful than the mind of a human, a self-conscious mind capable of
self-preservation (including avoiding its shutdown or damage) and performance of
certain actions in order to access the energy in the form that is most convenient to
use. In response to developers’ thoughts about it, artificial intelligence will spend
more powerful resources to think about them [2].

The Baker & Hostetler law firm announced that they would employ the
IBM-manufactured AI ROSS to work on bankruptcy cases that are currently
under consideration of nearly fifty lawyers. ROSS will monitor the law and the
legal situation on a round-the-clock basis. It was developed using IBM’s Watson
cognitive computer, it can read and understand speech, suggest hypotheses, explore
subjects and generate responses with corresponding references and quotes, learns
from experience, etc. [27].

Scientists from University College London and the University of Sheffield
have created a “computer judge” that predicts decisions of the European Court of
Human Rights within the accuracy of 79 %. The algorithm takes into consideration
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not only legal evidence, but also the moral side. The “computer judge” analyzes the
text version of the case using the machine learning algorithm. Scientists do not
consider the invention as a replacement for judges or lawyers, but find it useful to
rapidly identify patterns in cases that lead to certain outcomes. “It could also be
a valuable tool for highlighting which cases are most likely to be violations of the
European convention on human rights,” they state. To develop the algorithm, the
team allowed the “computer judge” to scan published decisions on 584 cases relat-
ing to torture, degrading treatment, and fair trials; the “electronic judge” delivered
verdicts within 79 %. At the same time, scientists have found that decisions of the
European Court of Human Rights are often based on moral aspects rather than
legal arguments [8].

Google has recently obtained a patent on its own technology allowing to
upgrade robots and robotic devices. The interaction of a significant amount of robots
(no restrictions on the quantity) is conducted via a tag cloud: the owner can custom-
ize their devices according to their needs with a smartphone or an Android device.
Their actions can be controlled from any place, if corresponding settings and code
are specified in the settings. The company informs that its technology does not pose
a threat to society and global security. In their opinion, it is intended exclusively
for automation and optimization of the service industry. Also, the company claims
they put the most efforts in order to protect the technology from being spread and
used in an arms race [26].

Zooids robots can align in any order according to demand, communicate with
the user, have wheels, gyroscope and sensors making running into each other impos-
sible, work only as a unit, says TechCrunch with reference to GitHub developers.
Robot movements are tracked with a special projector, while instructions for their
actions are received from the command computer [15].

The well-known international NGO Amnesty International urges to prevent the
development of robotic killers based on new technologies. The example there are
referring to is an unmanned aerial vehicle Shadow Hawk developed by the US com-
pany Vanguard Defense Industries. It has been used in Afghanistan and East Africa
against persons suspected of subversive and terrorist activities. In addition, it can
electrocute suspects from a height and a distance, it possesses fire arms (automatic
gun) with a caliber equal to 12, as well as 37-mm and 40-mm grenade launchers. The
Great Britain has also recently presented a new autonomous unmanned supersonic
aircraft Taranis containing a cassette slot for placing various types of high-precision
homing weapons [26]. According to the Bureau of Investigative Journalism, between
2004 and 2013, the use of unmanned aircraft has killed 2,500 to 3,500 people, includ-
ing civilians and children, and injured over a thousand people [4].

An international team of scientists from the US, France and China created a
semi synthetic life form. Thus, they managed to create an organism with fundamen-
tal changes in the DNA that is able to store it indefinitely long without rejection.
This invention will allow to advance in the protein synthesis and create a full-scale
artificial genetic code [22].
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In the modern world, robots are treated most favorably in Japan, where they can
be seen more frequently compared to other countries. Robots are used in health and
elderly care. It is revealing that sometimes the elderly would rather talk to robots
so they do not distract the staff. It can be quite fairly assumed that this experience
will spread around the world [28].

The intention to engage robots in the police service has been announced by the
media service of the Dubai Police Force. For a start, they will stamp documents,
remind of various activities and important things, and register workflow interrup-
tions; the border patrol is planning to equip airports with an undeclared item rec-
ognition system [21].

Currently, high-precision units perform complicated surgeries, and projects such
as Deep Blue (chess-playing machine), IBM Watson (human speech, behavior and
thinking perception unit), MYCIN (powerful disease diagnostics system) are quite
well-known.

In the near future, we expect to face even more revolutionary changes.

A group of experts led by Eric Horvitz, Managing Director of Microsoft
Research’s Lab, former President of the Association for the Advancement of Artifi-
cial Intelligence, says that the following changes are anticipated by 2030 [29]:

* The field of transport — unmanned vehicles, driverless trucks, nuclear shipping
drones (unmanned air units); data feed from increased number of sensors will allow
administrators to simulate activities of specific individuals, their preferences and
goals, which will greatly affect the urban infrastructure design, etc.

* Households — robotic cleaners will become more common; while being con-
nected to an online cloud, robots will be able to share data and learn through this
experience faster, inexpensive 3D sensors such as Microsoft Kinect will accelerate the
development of perceptual technologies (from the Latin perceptio), breakthroughs
in the field of speech recognition will improve the interaction between robots and
people, etc.

 Health care — the long and complicated process of keeping patient records and
mastering the scientific literature will be automated, the digital assistant will allow
physicians to focus on the human aspects of patient care and release their intuition,
exoskeletons will help the elderly to keep themselves in active shape, etc.

* Education — the difference between group and individual tuition can be elim-
inated, massive online courses will allow to personalize the learning process to any
extent, Al-compatible education systems will examine preferences of individuals,
contribute to the accumulation of data and development of new tools, sophisticated
virtual reality systems will allow students to dive into historical and fictional worlds
for research with no direct contact, etc.

* Disadvantaged communities and individuals — predictive analytics will allow
government agents to better allocate limited resources, foresee environmental
threats, etc.

 Public safety — cities will largely depend on Al technologies to detect and
prevent crime, automatic processing of video surveillance and recording using drones
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will allow to quickly detect illegal behavior, analysis of language and movements can
help to identify suspicious behavior, Al can overcome prejudice and be more respon-
sible, consistent and honest in the field of law enforcement, compared to authorized
persons (officials, local authorities, individuals who provide public services), etc.

At the same time, it is believed that soon people will compete with robots on
the job market [23].

The possibility of creating AT (apart from the abovementioned project Busy
Child) relies on the following facts.

According to Technology Review, in 60 years the artificial intelligence will pose
a serious threat to mankind. By 2022, the similarity between robot and human
thinking processes will be equal to about 10%, by 2040 — 50%, and in 2075 thought
processes of robots may not be distinguished from ones of a human. These conclu-
sions were stated by the Swedish scientist, professor at Oxford University Niklas
Bostrim, who recommends being more cautious as he believes Al is too threatening
for mankind (the AI control issues involve about six researchers worldwide, while
dozens and hundreds thousands of scientists strive to create it) [6]. Elon Musk,
founder of Tesla and SpaceX, shares this opinion as well [9].

Researchers’ restrained optimism and warnings can be summarized as follows:
1. Due to the self-development ability, the Al can become the ASI (Artificial Super-
intelligence). 2. The ASI will have its own needs and goals (it may be less humane
than an intelligent alien). 3. The ASI may try to use people against their will (e.g.,
gain access to resources). 4. The ASI may wish to be the only intelligence in the
area. 5. People as a system of conveniently grouped atoms may be of interest to
the ASI as a resource. 6. The mankind is not ready to meet the ASI and will not
be ready for many years to come. 7. The mankind must learn to keep the AI under
sufficient control.

Due to the abovementioned circumstances, there is a possibility and (or) feasi-
bility the AI should be recognized as a legal entity, including criminal law.

As long as the manufacturer (developer) and (or) user are held responsible, there
are difficulties in defining the legal entity. But, for instance, in case the software was
developed using open source code (with a vague number of developers behind it), it
would be quite difficult to identify the manufacturer. The situation will become more
complicated, if the Al is self-aware, capable of self-improvement, self-preservation,
creativity, strives to obtain necessary resources, etc.

All objects created by man are still reasonably perceived as items of property,
targets of crime, things that by default do not possess legal rights and interests.
Accordingly, they cannot be responsible for damage caused, cannot incur liabilities,
etc.

Meanwhile, the Al is significantly different from other phenomena and objects.
Researchers George Dyson [5] and Kevin Kelly [7] even suggested a hypothesis that
information is a life form.

The possession of intelligence and personality by a being that is not a human, has
already been recognized nationwide by a modern world country, which, along with
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contrasts of decline, delivers its prominent representatives to the market of intel-
lectual achievements and the field of general humanistic development of mankind:
in India, the “Non-Human Person” status has been normatively given to aquatic
mammal representatives known as dolphins. Also, any activities in dolphinariums,
aquariums, oceanariums, etc. involving dolphins are prohibited. The decision, which
was announced by India’s Minister of the Environment and Forests, emphasizes that
dolphins are highly intellectual mammals with highly developed social organization,
they share humanoid consciousness and engagement in a complex communication
system, and therefore they must have their own special rights [17].

In its turn, the European Parliament adopted a draft resolution on the legal
status of robots as “electronic identities” (electronic entities) [14]. The draft reso-
lution envisages giving robots the status of an “electronic identity”, which has spe-
cific rights and obligations. As noted in the draft resolution author’s report, robots
cannot be considered a tool in the hands of their owners, developers or users (this is
somewhat congruent with the fetus not being considered a part of the mother’s body:
the Session of the Council of Europe on Bioethics (December 1996) stipulates that
during the entire intrauterine development, the fetus cannot be considered a part
of the body of the pregnant woman, and it cannot be regarded as an organ or a part
of the body of the future mother, resulting in a more important question whether
robots should have their own legal status or not. The resolution establishes general
and ethical principles of robotics and artificial intelligence development to be used
in society that should be considered in the social, environmental and other influ-
ence, and that can ensure that the behavior of robots meets legal, ethical and other
standards, including safety requirements. For instance, developers are expected to
integrate a safety switch into the robot mechanism, as well as certain software for
the purpose of immediate shutdown of all processes in emergency situations.

The above resolution aims at regulating the legal status of robots in the society
of people through the following actions: creating a special European Agency for
Robotics and Artificial Intelligence; developing a regulatory definition of a “rea-
sonable autonomous robot”; developing a registration system for all robot versions
along with their classification system; requiring developers to provide safeguards
to prevent risks; developing a new reporting structure for the companies that use
robots or need them, which will include information on the impact of robotics and
AT on the economic results of the company operation [20].

The abovementioned report states that it is quite difficult for developers to pre-
vent the alleged damage if robots are capable of self-improvement and adaptation.
So instead of placing the Al among existing categories (individuals, legal entities,
animals, things, and other subjects and objects), it is proposed to create a new cat-
egory of “electronic entities” as a more appropriate one [30].

Granting the AI an “electronic entity” status should not probably meet oppo-
sition and rejection in the legal relations field. This innovation can rely on well-es-
tablished theory and practice based approach for the recognition of a legal entity
as a subject to numerous legal relations, as well as the statutory consolidation of a
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possibility to apply legal measures (fine, total forfeiture of property, liquidation) to
an entity under the provisions of Articles 96-3, 96-4, 96-6 of Section XIV-1 “Crim-
inal law measures in respect to legal persons” of the Criminal Code of Ukraine for
commitment of certain crimes on behalf of and (or) in the interests of that person
(Articles 109, 110, 113, 146, 147, p. 2-4 of Article 159-1, Articles 160, 209, 260, 262,
306 of the Criminal Code of Ukraine and others) that veiledly grants a legal entity
almost the same degree of responsibility as the perpetrator.

Due to these reasons, the legal doctrine in criminal law shall be subjected to
reassessment and transformation [25].

The AI physically embodied in a robotics unit should be considered as a subject
of legal relations, perhaps somewhere between legal entities and individuals, com-
bining their individual characteristics with regard to relevant circumstances.

Perhaps, the Al can simultaneously be viewed as an object and a subject of legal
relations. Theoretical studies in this field are in progress; e.g., Ryan Calo [3], Profes-
sor of the University of Washington School of Law, Director of the UW Tech Policy
Lab [10] [11], along with studying the possibility of holding the robots liable (the
research in this area is carried out by the Professor of Umee Universitet (Sweden)
Peter M. Asaro [1]), is engaged in such studies.

In this regard, the emergence of a new section in the Criminal Code of Ukraine
under a title XIV-2 “Criminal law measures in respect to electronic entities” seems
quite possible.

Meanwhile, reflections on liability, including criminal liability, of the AI make
sense only if mankind retains control over it. The extent of reasonability of doubts
in this is provided by separate statements. Thus, James Barratt says the final stage
of creating intelligent machines, and later — machines that are more intelligent than
humans, is not their integration into our lives, but their victory over us [16, p. 75].
This statement is illustrated by the following observation: human and flat worm
DNAs have much in common, but it is unlikely that we would be concerned about
their goals, values and morals, even realizing their predecessor role. The mixed (pos-
itive-negative) traits and qualities of the AI are as follows: self-copying (ability to
spread); addressing issues using the brainstorming method involving many copies of
itself; high-speed calculation (e.g., some Wall Street observers has speculated that
some algorithms signal each other and distribute information through millisecond
transactions — high-frequency trading [16, p. 46]); ability to work without breaks
and weekends; possibility of simulating friendship or its own death, etc. Something
created by the AI can be completely or partially unintelligible for a human, e.g.,
algorithms developed by the Professor at Stanford University, pioneer in the use
of genetic programming for optimization of complex problems, scratch card creator
John R. Koza, independently reproduced numerous inventions that have been pat-
ented before, and sometimes offered extra components allowing devices to operate
better than previously offered by human inventors. Mathematics Professor Vernor
Steffen Vinge is concerned about the dependency formed between people and com-
puters over the Internet, which he proposed to call Digital Gaia [12; 13].
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The robotics and related software are becoming more complex. According to
Moore’s Law (empirical observation dating back to 1965, six years after the inven-
tion of the integrated circuit, by Gordon Moore, one of the founders of Intel), every
18 or 24 months there is doubling in the number of transistors on new micropro-
cessor crystals. The time when the mankind will share its existence environment
with the Al is approaching inevitably. Artificial and biological objects will soon be
difficult to distinguish from each other. Virtual worlds will become more exciting
than the real environment [24]. Not a single country or a corporation will abandon
researching Al in order to get certain benefits and overcome competitors. Al may
reveal itself as the most dangerous of all modern weapons. And even a minor negli-
gence will be enough for it to cause inevitable damage.

Conclusions and suggestions. Given the above, there are grounds to the follow-
ing conclusions and suggestions: 1. Research in the field of robotics and its results
significantly influence the life of modern societies. 2. The possibility of creating Al
that could be compared to or exceed human intelligence is quite real and can be
achieved in the next decade. 3. The time when the mankind shares its existence
environment with the Al is approaching inevitably. 4. The opportunity of recognition
of the AT as a legal entity is quite real and promising, as well as providing it with a
legal status of “electronic identity” (“electronic entity”). 5. The prospect of the Al
being subjected to measures of criminal law and the emergence of a new section in
the Criminal Code of Ukraine under a title XIV-2 “Criminal law measures in respect
to electronic entities” are quite real. 6. Reflections on AT’s liability make sense only
if the mankind will retain control over the latter.

Prospects for further research. The issues in question and the author’s assess-
ment are debatable and open for discussion because of their relevance and impor-
tance to the sustainable development of the society and preservation of the mankind.
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MYBAIYHI 3AKAUKU K HACKPI3HMI1 KPUMIHAABHO —
MPABOBWU TEPMIH: NNOCTAHOBKA INMUTAHHA
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ITy6nunbie NpU3bIBbI KAK CKBO3HOM YrOJOBHO-IPABOBOI TEPMUH: IIOCTAHOBKA BOIPOCA

IToddepacusaemes snedpenue 6 nayuviii 060POM «CKBOIHBIX Y20J08HO-NPABOBLIX NOHAMULL> (Mep-
munog). /laemcesi o6ocnosanue 1neobxo0umocmu ucciedo8anius NYOIUUHbIX NPUBIBOE U CEAZAHHDIX C HUMU
Oestnull Kax CKO3HbIX MepMUN08. Apeymenmupyemcs ckeo3nas npupooa nyoiUUHbIX NPUSHIBOS, PACNPO-
Ccmpanenue Mamepuaios ¢ NPU3bIeAMU, U32Z0MOGICHUE U XPAHEHUE Mamepuaios ¢ npusvieamu. Ilpedra-
2aemcst, uccaeoyst CKBO3HvIC MePMUIDL, 6Ce20a YUUMBIEAMD KOHMEKCM UX UCNOIbIOGAHUS U CUCTIEMHDIC
C8A3U C OPYeUMU Y2OI0BHO-NPABOBHIMU TEPMUHAMIU.

Kimouesbie caoBa: 1y0/iMuHble [PU3BIBbI, PACIPOCTPAHEHUE MaTePUAJOB C NPU3bIBAMU;
M3TOTOBJIEHUE W XPAaHEHHE MAaTepUasoB € TPU3BIBAMH; CKBO3HBIE YTOJIOBHO-TIPABOBbBIE TTOHSITHS;
CKBO3HAs TEPMUHOJIOTHSI; CUCTEMA YTOJIOBHOTO 3aKOHA; MPECTYIIEHUST TPOTUB OCHOB HAIIMOHAJIBHOM
6€30TTacHOCTH; TEPPOPH3M; (DUHAHCHPOBAHUE TEPPOPU3MA.

Bcmyn. Bigomi noaii Ha cxoni Ykpainu Ta B Kpumy 3Ha4HO aKTyasizyBaju
HAayKOBi JOCJI)KEHHSI KPUMIiHaJIbHO-IIPABOBOI XapaKTEePUCTUKHM MyOJiUHUX
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3aKJIMKIB K OKPEMUX 3JI0YMHIB MPOTU OCHOB HAI[iOHAJbHOI Ge3rekn YKpainw,
IPOMaJICbKOI Ge3IeKy, TPOMaJChKOTO TIOPSIKY, MUPY Ta Oe3teku JrojcTBa. [Ipore
pe3yJbTaT 1UX JIOCJI/IKEHb MAlOTh MEPEBAKHO CIEIialibHUN XapaKTep, OCKiJIbKN
PO3TJISAIAIOTH YKa3aHi 3JI0YMHHI iTHHS BUKJIIOYHO B KOHTEKCTI KOHKPETHOTO CKJIaLy
3no4ynHy. be3cyMHiBHO, 110 3/1ifiCHEHHSI TaKUX KOHKPETM30BAaHUX JOCJIPKEHb MA€
BeJIbMU BaXXJIWBe 3HAUEHHS /g CydyacHOl KPUMIiHAJbHOI HAYKU Ta MPAKTUKH,
OJlHAK HEOOXIHOIO € TaKOXK Po3pOoOKa 3arajJbHOrO MOHATTS MyOJIYHUX 3aKJIMKIB
HacKpizHoro (yHiBepcaJbHOIr0) Xapakrepy, 110306aBaeHOro 6araTo3Ha4YHOCTI B
PO3YMiHHI Ta HEOJIHAKOBOCTI B 3acTocyBaHHI. HaBiTh 3 TOUKM 30py ejieMeHTapHOI
Jgoriku, gk 3a3navae B. dA. Tamiit (V. Ia. Tatsii), HempumycTumMo 3acToCOBYyBaTH
JIeKiTbKa TepMiHIB Ha TTO3HAYEHHS OJIHOTO M TOTO K SIBUIIA, TaK CaMO 4K 1 To3HaYaTH
pi3Hi SBUIIA OJHUM i TUM e TepMmiHoM [8, c. 9].

Ananiz ocmannix docnidxcens i nybéaikayii. Y BiTUYM3HSAHIN HAyI[i KpU-
MiHAJbHOTO TIpaBa MyOJIiuHI 3aKJIMKH, a TaKOK PO3IMOBCIOIKEHHS MaTepiaiiB
i3 3aKJIMKaM¥, BUTOTOBJIEHHs Ta 30epiraHHs I[MX MarTepiasiB I0Ci He PO3TJsiia-
JMcd K HACKPI3HI, CUCTEMHI MOHATTI. PazoM 3 THUM MOCJIPKEHHS 1IUX JIisTHb Y
MesKaX KOHKPETHMX CKJIAAIB 3JIOYMHIB BiZoOpaskeHO y J0BOJII 3HAYHINA KiJbKOCTI
npaiib. Ile, 3okpema, nybmikaiiii O. @. bantumesa (O. F. Bantyshev), T. II. Tycaka
(T. P. Husak), I. B. diopaiuu (I. V. Diorditsa), JI. B. Jopom (L. V. Dorosh),
O. B. Enens (O. V. Epel), B. M. Kupuuka (V. M. Kyrychko), B. B. Kysuenosa
(V. V. Kuznietsov), B. K. Marsiituyka (V. K. Matviichuk), B. M. Moxonuyxka
(V. M. Mokhonchuk), JI. B. Momusru (L. V. Moshniaha), /I. O. OuxeiinikoBa
(D. O. Olieinikov), M. A. Py6amenka (M. A. Rubashchenko), €. /I. Cxyuima
(Te. D. Skulysh), P. B. Crermummna (R. V. Stetsyshyn), B. . Tamis (V. Ta. Tatsii),
B. II. Tuxoro (V. P. Tykhyi), M. 1. Xasponioka (M. 1. Khavroniuk), P. JI. Yopuoro
(R. L. Chornyi) Ta meskux iHmmx.

AKTHBHE BUKOPDHCTaHHSI TepMiHa «HACKpi3He KPUMiHAJbHO-TIPABOBE MTOHATTS»
ovasiocsd y BITUM3HSAHIN HayIli BIIHOCHO HEJIABHO TIEPEBAKHO y TIpalgX mpodecopa
B. O. Hasponpskoro (V. O. Navrotskyi) Ta iforo yunis [3; 4; 5]. ABrop 1iei
CTaTTi TAaKOK yBaka€ MOCJI/I)KEHHSI HACKPI3HUX KPUMiHAJIbHO-IIPABOBUX IOHSTDH
MEPCTIEKTUBHIM HAIMPSIMKOM CYYaCHUX KPUMiHAJIBHO-TIPABOBUX TOCJi/[KEHb.

Mema cmammi — chopMmyBaTH MeTOMOJOTIUHE MIATPYHTS MOCTiIKEHHS
myOIiYHUX 3aKJMKIB Ta MOB’SI3aHUX 3 HUMU JisiHb SIK HACKPI3HUX KPUMiHAJIBHO-
[IPABOBUX IMOHSATH. 3A80anHaAM cmammi € OOTPYHTYBaHHS HEOOXIIHOCTI TaKOTO
JIOCJIJI?)KEHHS, BCTAaHOBJICHHS HACKPI3HOTO XapaKTepy BiAMOBIHUX TOHATH Ta
IIPOTHO3YBAHHS Pe3yJIbTaTiB TAKOTO JOCJIi/IPKEeHHS.

Buxnao ocnoenozo mamepiany. 11ix HacKpisHUMU KPUMiHATHHO-TIPABOBUMM
MOHATTSMHU Yy HAYKOBUX JPKepesiaX MPOIMOHYEThCS PO3YMITU Taki MOHATTS, SKi
BUKOPUCTOBYIOTbCS HEOJHOPA30BO i MAIOTh OJ(HE il Te K 3HAueHH$, SKi BOHU
36epiraloTh He3aJeKHO BiJl TOTO, MOAO SKOTO IHCTUTYTY KPUMIHAIBHOTO TIpaBa
BUKOPUCTOBYIOTBCS [4, ¢. 74]. ¥V 1isoMy 3 TaKUM BU3HAUEHHSIM MOKHA TOTOIUTHCS
i Ha 1Oro OCHOBI OKPECJUTH CYTTEBI O3HAKU BU3HauyBaHOTO TOHATTs. [[lonpasia,
OIJIBIIT TOYHUM BUIAETHCS BUKOPUCTOBYBATH CJIOBO «TEPMiH» 3aMiCTh <«ITOHSTTSI>.
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Ak Bimomo, TepMiH — Iie cJI0BO (CIOJYYeHHS CJiB), sIKe OJTHO3HAUHO BUPAKAE
MOHATTS B Me’Kax MeBHOI HAYKW uM Tajy3i TexHiku [2, c. 55]. 3Bakaiouu Ha Te,
[0 MopyIiieHa pobJeMaTHKa SIKpa3 MoB’si3aHa i3 3a6e3MedeHHsIM 0[HO3HAYHOCTI
B YMOBAaxX HEOJHOPA30BOCTI BUKOPUCTAHHS MEBHUX CJIOBECHUX (HOPMYJIOBAHD Y
Kpuminanbaomy kojiexci Ykpainu (nasni — KK), To cioBocnonydeHHsT «HAaCKpi3HU
KPUMiHaJIbHO-IIPABOBUII TEPMiH» BHIAETHCS OLIBII BAAJNM, X04a iX HapajesbHe
BUKOPUCTAHHS HE € KPUTUYHUM, OCKLJIBKU MO CYTi MOBa iijie po ojHe U Te K
(TepMiH, 1IT0 HEOJIHOPA30BO BUKOPUCTAHUH, MAE TTO3HAYATU OJTHE U Te K TIOHSTTS).

IIeprra o3Haka HaCKPI3HOTO KPUMiHAJIBHO-TIPABOBOTO TePMiHa — HEOJAHOPA30BE
BUKOPUCTAHHS OJIHOTO 1 TOTO K TePMiHA HacaMIiepe]] y 3aKOHI ITPO KPUMIHAJIbHY
BiANIOBia/bHICTh YKpainu. Xodya He BUKJIOYEHO, IO OJWH i TOH Ke TepMiH
MosKe OyTH HEeOJHOPA30BO BUKOPUCTAHUN 1 B JOKTPUHI KPUMIHAJIBHOIO IIpaBa Ta
CY/IOBIll TIpaKTHUIl. 3BUYANHO, TOTPeOyE BUPIIIIEHHST MUTAHHS TIPO Te, 10 03HAYAE
HEOJIHOPA30BiCTh BUKOPUCTAHHS Ta SKUN TepMiH MOKHA BBasKaTH OJAHUM 1 TUM
camuM. Sk ybavyaerbes, Il HEOAHOPA30BOCTI JOCTATHHO MIHIMYM JBOX BHUIIAQJKIB
BUKOPUCTAHHST OIHOTO M TOTO 3K TEPMiHa, a T1i/[ OCTAHHIM CJIiJl PO3YMITH JIUIIIE TaKui,
SKUN BUPaKEHWN 30BHI OJTHUM i TUM JKe CJOBOM YU CIIOJIYYeHHSIM caiB. /[pyra
O3HaKa II0JIATAE€ B OAHO3HAYHOCTI 1[bOro TepMina. Tounime Oy/ao 6 3a3HAYUTH, IO
HACKPIi3HI KPUMiHAJBHO-TIPABOBI TEPMiHU TOBUHHI Oy 6 MaTH OJHAKOBE 3HAUEHHSI
K y Hayll, Tak i B mpakTuili, ogHak de facto BoHM 4acTo posymiloTbest Ta/abo
BUKOPHUCTOBYIOTBCS TIO-PI3HOMY, iHOII HABITh y MeKaxX OJHOTO U TOTO K iHCTUTYTY,
1[0 TOJIOBHUM YHUHOM i 0O6YMOBJIIOE HEOOXITHICTh YIIPOBA/KEHHS [OCJIi/IKYBAHOTO
MOHATTS B KPUMiHAJbHO-IIPAaBOBY MaTepito. [Ipu 1iboMy BUMOTY OJIHO3HAUHOCTI
TepMiHa He MOKHA TIOTWPIOBATA HA OTHAKOBI CJIOBA i CJIOBOCIIONYUYEHHS, SKi, OJTHAYE,
y 3B’SI3KY 3 KOHTEKCTOM iX BUKOPUCTAHHST BUMYIIIEHO TTO3HAYAIOTh JIENO Pi3Hi (HETO-
TOKH1) TTOHATTS TIpo saBuIIa uu npeameru. Hanpuknazn, y ywnnnomy KK neognopasoso
BUKOPUCTOBYIOTBCS CJIOBOCIIOJNYUEHHST «3HAYHA ITKOJIA» Ta «ICTOTHA ITKOJIa», OIHAK
BOHM HE MOXYTb BU3HABATHUCS HACKPIZHUMU /IS BCbOTO KPUMiHAJBHOIO 3aKOHY
TepMiHamu, 60 Yepes Pi3HMIL XapaKTep CyCIiIbHOI HeOGe3[eYHOCTI 3JI0YMHIB BOHU He
MOKYTb OYTH IIIJTKOM OJIHAKOBUMH, XOU Tie I He 03HAYAE, IO B I[IJIOMY BOHH MOYKYTh
BOJIOJIITH TT€eBHUMU CITIJIBHUMU (POZIOBUMM) O3HAKAMU.

Ha aymxy B. O. Haspoupkoro (V. O. Navrotskyi), ocHoBui ¢GyHKIIiI
(TMpU3HAYEHHs) HACKPI3HUX TEPMiHIB (32 TEPMIHOJIOTIED aBTOpa — TIOHSTH), TOJIS-
raioTb y TOMY, 1110 BOHU HiATBEP/KYIOTh HACTYITHICTb 3aKOHO/ABCTBA, CBIUATD TTPO
cTabiIbHICTD TPABOBOI CHCTEMH, BUCTYIAIOTH MOKAa3HUKOM SIKOCTi 3aKOHO/IABCTBA,
3a06e31euyoTh 3aKOHHICTD Y MTPABO3ACTOCYBAHHI Ta CIIPOILYIOTh BUBYEHHST KPUMiHATb-
Horo mpasa [4, c. 74—75]. He Bigkumaouu 3a3Hadene, yce 5K TOJOBHOIO (DYHKITIEO
HACKPI3HUX TepMiHiB ybadaeThcst 3abe3nedeHHsT OHO3HAYHOCTI — OJIHAKOBOTO
PO3YMIHHS OJTHUX 1 THX K€ TEPMiHIB KPUMIHAJIBbHOTO 3aKOHY 3a OJIHUX 1 THX K€ YMOB
(o6craBuH) i, gk Hacaizok (abo mapajesbHO 3 IIMM), — OJHAKOBOTO 3aCTOCYBaHHS
npunuciB KK, 1mo mMictsath oHi i Ti )k KpUMiHAJIBHO-TIPABOBI TEPMiHM.

OnanuMm i3 6aratopa3oBO BUKOPUCTOBYBAHWX KPUMiHAJbHO-TIPABOBUX
TEPMiHIB € TepMiH «IyOJiuHi 3aKJAMKU», KOTPUH cTaHOM Ha cepredb 2017 p.
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sragyeTbcst y BocbMu crattsax Ocobausoi wacruau KK, a came B crarrsx 109
(«/lii, cipsiMOBaHi HA HACUJbHUIIBKY 3MiHY YU MOBAJIEHHSI KOHCTUTYIIMHOTO JIaLy
abo Ha 3axoIuIeHHs Aep:kaBHOI Biaaau»), 110 («Ilocsranus Ha TepuTOpiaNbHYy
ITICHICTD 1 HEIOTOPKAHHICTD YKpainu» ), 258-2 («IIy6siuHi 3aKIUKH 10 BUNHEHHS
TEPOPUCTUYHOTO aKTY»), 258-5 («DinancyBaHusi Tepopusmy»), 295 («3akauku
JI0 BUMHEHHS [Iill, IO 3aTPOXKYIOTh TPOMAJICBKOMY TOPSIIKY»), 299 («’Kopcroke
MOBO/IKEHHS 3 TBapuHaMm» ), 436 («IIpomaranma Bitiau») Ta 442 («lemommmy).
Ili crarTi po3minieHi B 4OTUPHOX PIZHUX PO3/iJax, MO /IBA B KOKHOMY 3 HUX.
dx Bayuno saysaxkuiaa 3. A. Tpoctiok (Z.A.Trostiuk), B aciexri gociigsKeHHs
Tepminosiorii yBaru norpebye nacammepen Ocobsmsa yactuna KK, amke came B
Hill TIPOCTEKYETHCS Haibible TEPMIHOJIOTIYHUX OTPiXiB i /0 Hel mepur 3a Bce
3BepTaloThes B Ipoilieci kBamidikaiii 3nounnis [9, c. 6]. e cymkenns maHoBHOI
ABTOPKHU 3HAXO/IUTH CBOE MiATBEP/UKEHHS 30KpeMa i y BUKOPUCTAHHI MyOJiTHIX
3aKJIMKIB SIK HACKPi3HOTO TepMiHa. [lopylieHHst paBU BUKOPUCTAHHST TEPMIHOJIO-
rii npu npuiingarti unaHoro KK ta BHecenHi 10 HbOTO 3MiH, a TAKOXK HEOHO3HAYHA
HAayKOBa iHTepIpeTallisi TepMiHa TPU3BOJMTh HA 1TPABO3ACTOCOBHOMY DiBHi /10 He
PO3YMIiHHS TOTO, SIKe 3K IOHATTS 3 HOro iCTOTHUMM 3arajJlbHUMM Ta creludiuHumMmn
O3HAaKaM¥ TMO3HAYAE BiJIMOBIIHUN TEPMiH, i, IK HACJII/IOK, 0 TPAKTUUHUX TOMUJIOK.
Sk 6aunMo 3 BUIlle HABEEHOTO MEPEJTiKY CTATel, CTOBOCTIONYIEHHS «IyOmiani
3aKJIMKN» BUKOPUCTAHO HEOJHOPa30BoO (Iepiiia 03HaKa IX HACKPI3HOTO XapaKTepy).
Ta yu MoO’kHA TOBOPUTH TIPO iX OHO3HAYHICTH (Zpyra o3Haka)? Y ceMu 3 BOCHBMU
BumnajkiB Bukopucrantst B KK «my6miunux 3akaukis» (crarti 109, 110, 258-2,
295, 299, 436 i 442) BOHM BKMBAIOTHCS HacaMIlepe/ JJIsT OMMCAHHS CYCIiJbHO
HeOEe3IeYHOTO JIisTHHS, CAMOCTIIHOI (hopME 00’€KTUBHOI CTOPOHHM 3JIOUKHY, 3aCHOBAHOI
Ha 0COOJIMBOMY XapakTepi [IisTHHSI, a TAKOK — JIJIsl OTIMCAHHSI TAKOI O3HAKK CKJIA/y SIK
MpeIMeT 3JI0UYUHY, SKUM BUCTYIMAIOTh BiZJIOMOCTI, 1110 MIiCTSTh 3aKJIUKHW BiJIITOBITHOTO
3MicTy. Y KOKHOMY 3 ITUX BUIAJIKIB TEPMiH <«ITyOJIiYHI 3aKJIUKH> MTOBUHEH MAaTH OJTHE
i Te 5K 3HAYEHHST, HE3BAXKAIOUN HA Te, IO Ti JIsTHHS, 10 SIKUX 3aKJIUKAETHCS MyOJTiKa
(Tak 61 MOBUTH 00’EKT CaMOT0 3aKJIUKY SIK [[STHHS) Y KOKHOMY BUIIQJIKY € Pi3HIM:
YYUHEHHS [Iii, 3 MeTO0 3MiHu Mex Teputopii Ykpainu (ct. 110 KK), yunHenns
tepopuctraroro akry (ct. 258-2 KK), sxilicHeHHS KOPCTOKOTO MOBOJKEHHS 3
xpeberarmu tBaputamu (ct. 299 KK) rta in. OpHe i Te K 3HaueHHs nepenabadae y
BCIX IMX BUIIAQJIKAX OJIHAKOBY IHTEPIIPETAINI0 3aKJIUKY SIK TaKOro, Horo (opmu Ta
CTPYKTYPU, MOMEHTY 3aKiHUEHHsI, 1OTO MyOIIYHOCTI, KOHCTPYKINI CKJIaAy TOIIO.
ITpore srajaromy B ct. 258-5 KK TepMiHOBI «ITyO/IiuHI 3aKIUKH» ME HE MOKEMO
HaJIaTH TAKOTO K 3HAYEHHH, SIK 1 B iHIIMX CEMM CTATTSX, 3BaKaloul Ha KOHTEKCTHE
1oJie, B IKOMY #toro Bukopuctano. ¥ cr. 258-5 KK nepembadero BiAmoBifaibHiCTh
3a [ii, BYMHEHI 3 MeTO (DIHAHCOBOTO YU MATEPiaIbHOTO 3a0e3TevYeHHs], 30KpeMa,
myOIIYHNAX 3aKJIMKIB /[0 BYMHEHHS] TEPOPUCTHYHOTO akTy. ToOTO TepMiH «ImyOsrivHi
3aKJIMKI» TYT Y/KUTO HE HA TIO3HAYEHHST CYCITIIbHO HEOE3IEUHOTO JIiSTHHSI, SIK O3HAKU
ckJaty (hiHaHCYBaHHS TEPOPU3MY, Ta MOTO MpeIMeTa, a Ha MO3HAYeHHS THX il (TOTO
00’eKTa), Ha SIKE CIIPSIMOBYETHCS came (iHaHCyBaHHsS (SIK CYCITJIBHO Hebe3leuHe
nisinng). Tomy mpaBUJIBHO 3a3HAYAETHCS B JiTeparypi, 1o ct. 258-5 KK Bincumiae
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10 3704nHiB, nepenbadenux cr. 258-2 KK B misomy [aus., Hamp.: 1, ¢. 38], To6T0
TepPMiH «ITyOJIivHI 3aKIMKI» TYT YKUTO Ha MO3HAYCHHS HA3BW 3JI0YMHIB 1 3ar0JIOBKY
crarti 258-2 KK, KoTpuii y cBOIO uepry Takox He 30BCiM BiITIOBIZIa€ 3MIiCTY AUCIIO-
sutii 1€l sk crarti. TobTo mix myOmivanmu 3akiukamu B cT. 258-5 KK («®Dinan-
CyBaHHsI TEPOPU3MY») CJIiJl PO3YMITH BCi HistHHS, siKi mepeabadeHi B cT. 258-2
KK — BiacHe He TijibKu cami myOJIiyHi 3aKIUKK 10 BYNHEHHS] TEPOPUCTUYHOTO aKTY,
a Il PO3IMOBCIO/IKEHHSI, BUTOTOBJICHHSI 4l 30epiraHHs 3 METOI0 PO3IMOBCIOKEHHS
MaTepiaiiB 3 TAKMMU 3aKJIUKaMU. Tak caMo BUPITITYETHCS TUTAHHS 1 3 (DiHAHCYBaHHAM
«BTSITHEHHSI Y BUMHEHHS TEPOPUCTUYHOTO aKkTy» (1€l TEPMiH OXOILTIOE SIK BJIAcHE
BTSITHEHHST, TaK 1 TIPUMYIITyBaHHsI, 00 BOHU aJkTepHATHBHO mepeabadeHi y cr. 258-1
KK) ta ¢dinancyBaHHSM «CTBOPEHHS TEPOPUCTUYHOI IPYIN UM OpraHisaiiii» (TepMmiH
OXOILIIOE HE TiJIbKY BJIACHE CTBOPEHHSI, ajie U iHmi [Aistius, nepenxbadeHi B cr. 258-3
KK: kepiBHUIITBO, y4acTb, OpraHisailiiiie 4yu iHIle CIIPUSHHS).

TakuM 4UHOM, TepMiH <«IyOJNiUHUN 3aKJAMK» Ma€ HACKPi3HMI XxapakTtep
i BJKUBAETHCS B OJTHOMY i TOMY X 3HAU€HHi, 32 BUHATKOM HOTO BUKOPUCTAHHSI
B cr. 258-5 KK, e BiH 10o3Haya€ IMOHATTS, MIKMPIIE 32 0OCATOM CBOIO 3HAYEHHS.
3aszHaueHUi BUINE BapiaHT iHTepIpeTallil «IyOiuHIX 3aKIUKIB> K TAKOTO TEPMiHa,
1[0 OXOILIIOE BCi istHHs, onmcani B cr. 258-2 KK, xou i Bianosizae morpebam mpak-
TUKW Ta IIIKOM HEIO CIPUUWHATHUHI, yce X He CKaCOBYE TOTO, IO 3aKOHO/ABEIlh
HeBaa0 copmymioBas aucrnosuiiiio ct. 258-5 KK, 3akiaBimu B Hel micTaBu sk
JUIsT OOMEXKYBaJIBHOTO, TaK i JUIsl TIOMHUPIOBAIILHOTO TIyMAdeHHsI OJTHOTO i TOTO K
TepMiHa. Pa3oM 3 TUM BapTo 3a3HAYWTH, MO HE BCI TEPMiHM, HE3Ba)KAlOUM Ha 1X
BUPaAKEHHSI OJJTHAKOBUMU CJIOBAMU, B JIICHOCTI IMTOBUHHI MaTU OJlHAKOBE 3HAYEHHS.
3arajioM 1ie CTOCYETHCS OI[IHOYHUX TepMiHiB. Tak, MOKHA MiATPUMATH BUCHOBKHU
0. O. IMamenka (O.0. Pashchenko) crocoBHO HEMOXKIMBOCTI HaiIeHHS OIHAKOBUM
3MICTOM y BCIX BUTIQ/IKAX TAKOTO KPUMIHAJIbHO-TIPABOBOTO TEPMiHa, SIK «iHII TSKKI
HACJIIK», OCKIJIbKYM PI3HUI XapaKTep CYCIiJIbHOI HeGe3MeYHOCTI 3JI0YNHIB, sIKi K
O3HAKM BJACHUX CKJIAJiB TiepeadadaroTh TePMiH «iHII TSKKI HACJIAKI», 3yMOBJIIOE
MOJKJIMBICTh HACTAHHSI PI3HUX CYCIIJIBHO HeOe3IeYHNX HACJIAKIB Bifl iX yUYMHEHHs
[6, c. 104]. ¥ mi#t curyartii, 3BaKaloun Ha 3MiCT 1 TPU3HAYEHHS OIIHOYHUX TEPMiHiB,
3aKOHO/IaBeIlb BUMYIIEHO BUKOPUCTOBYE OIHE 1 Te XX CJIOBOCTOTYUYEHHS, STKe
pOTe MO3HAYAE HETOTOKHI stBuIa. Hazmami ok y crarti Gyme posrisaaTics JInie
HACKPI3HUI TePMiH «ITyOJIiuHi 3aKIMKW», TOOTO 6€3 ypaxyBaHHsI I0TO HEMPABUJILHOTO
BUKopHcTaHHus B cT. 258-5 KK.

Jucnosunii, korpi mepexbadaiorh yOAiUHI 3aKIUKHU, 3aBKIU OMUCYIOThH
O3HAKHU CKJIAJLy 3JI04MHY, SIKWI B TEOPii KPUMIHAJILHOIO ITpaBa MPUNHHATO iMEHYBaTH
CKJIQTHUM, TOOTO TaK¥M, 3aKOHOaB4a KOHCTPYKIIiSI SIKOTO YCKJIaJHeHa SIKUMK-HEOY b
obCcTaBMHAMY, 30KpeMa HasiBHICTIO aJIbTEPHATUBHIUX [IisTHb, 1110 YTBOPIOKOTD, SIK TIPABIUIIO,
aJbTepHaTHBHI (HOPMU 00’€KTUBHOI CTOPOHU 3JI0YMHY. AJIbTepHATUBHUMU 1TyOJTid-
HUM 3aKJWKaM JISHHAMU BUCTYIIA€ PO3MOBCIO/KEHHS MaTepiasiB i3 BiAMOBIAHUMUI
3aksmkamu (6 pazis: crarti 109, 110, 258-2, 295, 436 i 442 KK), a Takosk BUTOTOBJIEHHSI
Takux MarepianiB (4 pasu: crarri 258-2, 295, 436, 442 KK) i ix 36epiranns (2 pasu:
cratti 258-2, 295 KK). Ykazani gisiHHSI ONKUCYIOTHCSI CJOBOCIIOJNYUYEHHSIMH, SIKi,

146 ISSN 2414-990X. Ipobnemu saxonnocmi. 2017. Bun. 138



Py6auwjeHko M. A. [1y651i4Hi 3aK/IUKU AK HACKPI3HUU KpUMIHAIbHO-NPpasosuli mepmiH: NOCMAHO8KA NUMAHHA

K 6auMMO, BKUBAIOTHCS HEOLHOPA30BO 1 3 OIVIAY Ha HAWIPOCTIINY JIONIKY TaKOX
BUMAaraioTh OJTHAKOBOTO PO3YMiHHS, ¥ 3B’SI3Ky 3 UMM MAlOTh BU3HABATHCS HACKPISHUMU
KPUMiHATBLHO-TIPABOBIMHU TePMiHAMIL. 1X 3MiCT Ge3mocepeHbo OB SI3aHMil 3i 3MicTOM
myOJIYHIX 3aKJIUKIB SIK HACKPIZHOTO TEPMiHa, 1110 0OYMOBJIEHO TIEPIIT 32 BCE 3aKOHO-
nasuoio Texuikoio. Tak, 4. 1 cr. 258-2 KK Bukiazena HacTyImHUM YUHOM: «ITyOJiUHI
3aKJINKU JI0 BUNHEHHST TEPOPUCTUIHOTO aKTY, & TAKOK PO3MOBCIO/IKEHHST, BUTOTOBJICHHS
yu 30epiraHHs 3 METOI PO3MOBCIOKEHHS MaTepiaiB 3 TAKUMU 3aKJIUKAMU>.
3pOo3yMiJio, 1O 7151 3'CYBAHHS 3MICTY «PO3MOBCIO/IKEHHS MaTepiasiB...», <BUTOTOB-
JIEHHST MaTepiasiB...» Ta «30epiraHHsi MaTepiasiB...»> HEOOXIHO CIEPIy BU3HAYUTHUCS
3 caMuM 3aKkJIuKOM. OUeBUHICTh TAKOTO BUCHOBKY OOYMOBJIEHA BUKOPUCTAHHSIM
BI/ZITTOBITHOTO BKA3iBHOTO 3aliMEHHUKA (... 3 TAKUMHU 3aKJAUKaMu» ). [HImMu cioBamu,
i TEPMiHU € BiJICUJIOYHUMU i MTOCUJIAIOTH came JI0 TepMiHa <«IyOJiuHi 3aKIUKU».
3BaKalOuM Ha Ie 1 MaloYl Ha MeTi y3araJbHeHHs TIOHSTD, 1110 BOJIOAIIOTH CIIIJIbHUMU
O3HAKaMM, IIPOMOHYETHCS aHaJi30BaHi CyCIiJbHO HeGe3leyHi AisTHHS iMeHyBaTh
MOB’sI3aHUMU 3 MyOJIYHUMU 3aKJTUKaM¥ JISSHHSIMHU, a BiAMOBIAHI IM TepMiHU —
OB’ I3aHUMU 3 TyOJIIYHIMU 3aKJIUKAMU TEPMiHAM.

Y cBoI10 Yepry «posmnoBCIO/KEHHSI MaTepiasiB i3 3aKIMKaMU», «BUTOTOBJIEHHS
MaTepiasiB i3 3aKJUKaMu», «30epiraHHsl MaTepiasiB i3 3aKJIMKaMWU» K HACKPi3Hi
KPUMiHAJbHO-TIPABOBI TEPMiHU He 3aCTOCOBYIOTHCS 130JbOBAHO BiJl 1HIIUX
KPUMiHAJIbHO-IIPABOBUX TEPMIiHiB, KOKEH 3 SIKUX 1epeOyBa€ B CKIAJAHUX CUCTEMHIX
3B’sI3KaX y MesKax IiJicHO1 (Hexall X0u i TPOXU XaOTUYHOI) CUCTEMU KPUMIHAIBHO-
npaBoBoi Tepminosiorii. Tomy He MokHa He 3BakaTu Ha Te, Mo ynaHU KK
MICTHTb TAaKOK 1 TaKi TEPMiHM, SIK «BUTOTOBJIEHHSI 30poi» Ta «30epiraHHst 36poi»
(crarti 263 Ta 263-1 KK), «BUrOTOBJIEHHS MiIaKIIU3HUX TOBAPiB» i «30epirants
nigakiusaux ToBapiB» (ct1. 204 KK), «po3MOBCIOMKEHHST TBOPiB, 300paKeHb...»
(narmp., crarti 176, 300, 301 KK) i 1.1, 3arasom Ha To3HaUYe€HHS MEBHOTO PI3HOBULY
CYCIIbHO HeOe3MeTHOro MisIHHS CJI0BO «BUTOTOBJIEHHSI» BUKOPUCTOBYETHCS B
23 crarrsix OcobsmBoi yactuan KK, dikcyioun o3Haku abGCoOTIOTHO PI3HUX BUJIIB
3JI0YMHIB (3 KX «BUTOTOBJICHHSI MaTepiajiiB i3 3aKJIMKaMU» 3yCTPIUAETHCS TibKU
B 4 3 1MX crareil), coBo «30epiranus» — B 21 crarti («30epiranHs MaTepiais i3
3aKJIMKaMU» — B 2 CTATTSIX ), CJIOBO «PO3TOBCIO/KeHH> — B 12 cTaTTax (6 3 AKUX K
<PO3IIOBCIO/IZKEHHST MaTepiasiiB i3 3akankamu» ). Ille cBigunTh 1po icHYBaHHS Pi3HUX
CTYyIIEHIB y3arajbHeHHs1 (Tak OM MOBWTH PIBHIB «HACKpisHOCTI») ykuBanux y KK
TepMiHiB: HailbOLIbII 3arajibHi, 3arajibHi, POJOBI, BUAOBI, CleLiaIbHi, OKPEMi TOLIO.

Tomy MoskHa T Tpeba 3’siCOByBaTH 3MICT i 3HAYEHHS TEPMIiHIB «PO3IMOBCIO-
JUKEHHSI», «<BUTOTOBJICHHS» 1 «30epiraHHst» SIK TaKuX, TOOTO OE3BiHOCHO 10 Ipes-
METIB, 3 IKUMW BYMHIOIOTHCS JIii, TO3HAUEHI BKazgaHUMU TepMinamu. [Ipu nibomy cirifn
BpaxoBYBaTH Taki BaxkauBi rosoxeHHs. [lo-niepine, 11i Tepmian BxuBaoThes B KK He
TIIBKU y 3HAYEHH] TIEBHOTO CYCIIJIbHO HeOE3MeuHOro [IisIHHS, ajie i Ha MO3HAYEeHHS
MeTH 3JI04uHy (HaIlp., MeTa BUTOTOBJIEHHsSI HAPKOTUYHUX 3ac00iB y crarTsix 312 i
317 KK) un o3Hak mpejmeTa 3J04MHY (HAIP., HE3AaKOHHO BUTOTOBJIEHI TTPEMETH
y crartsix 199 i 204 KK). [lo-apyre, BoHr 4acTO BUKOPUCTOBYIOTHCS B TapHI
aJbTepHATHBI 3 TAKMMK TePMiHAMU, sIKi TepeOyBatoTh y JOTIYHOMY BiJHOIIEHH]
CYMIIEHHS YH TH/AMOPSAAKYBAHHS i, SIK HACJTIOK, MOTPEOYIOTh 0OMEKYBAIBHOTO
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TIIyMayeHHs iX 3HaueHHs. Hampukia, mapHoO ajJbTepHATUBOW 10 «30epiraHHs»
HEpPIJIKO BUCTYTIAE «HOCIHHSI», 1110 BUMAra€ ix po3MexxyBaHHs (Harp., cT. 263 KK),
OJIHAK 3a BIZICYTHOCTI Takoi aJbrepHaTUBM BiZOYBa€ThCs BUMYIIEHE HAIlOBHEHHS
00csATYy OIHOTO TepMiHa TaKOX i 3HAYEHHSIM iHINOTO, SIK HAMp., y BUIAAKY 3i
36epiranHsM HapkoTnuHuX 3aco6iB (crarti 307 ta 309 KK). [Toxi6Hi yckmaHeHHs
MOJXYTb BUHUKHYTHU 1 3 TaKUMU ImapaMu, AK «BUTOTOBJICHHS» i <<BI/IPO6HI/H.ITBO>>y
ab0 K <«POBIOBCIOKEHHSA», «30yT» Ta <IONIMPEHHS». 3Bakalouu Ha BUKJAJEHE,
y MpoIeci JOCHiZKeHHsT HACKPIBHUX TePMiHIB HEOOXiHO 3BakaTh Ha KOHTEKCT IX
BUKOPUCTAHHS Ta CUCTEMHI 3B’SI3KH 3 THITMMU KPUMIHAJIbHO-TIPABOBUMHU TEPMiHAMM,
0 CIIPUATUME BiZITOUEHHIO TEPMIiHOJIOTIT Ta 11 MPaBUJIbHOMY BUKOPUCTAHHIO.

Bucnoexu. Buznanus n0ocaijipKyBaHUX TEPMiHIB HACKPISHUMHU 3 METO0JIOTIUHOI
TOYKW 30PU BiIKPWBAE MEPCHEKTUBHUN HANPSIMOK [IJIsT TIPOBEIEHHS omepaltii
y3arajibHEeHHS Ta JIOCATHEHHS 1HAYKTUBHUX YMOBUBO/IIB Ha OCHOBI PyXy Bij
3HaHb MPO NyOJIUHI 3aKJAUKU Ta IOB’'S3aHI 3 HUMU JisSHHS SIK OKPEMUX BUIIB
3JIOYMHIB, /10 3HaHb MPO MyOJiYHI 3aKJIMKN Ta TOB’SI3aHi 3 HUMK JisTHHS SIK Taki,
[0 XapaKTePU3ylThcd POJOBUMM O3HAKaMHU, CHUIBHUMU JJid ycix ix Buuis. Ile
CIIpuATHME (bOpMyBaHHIO €/IUHOTO ix pOSyMiHHH Ta OJHAKOBOMY 3aCTOCYBaHHIO
Bi/ITIOBI/THUX KPUMiHAJIBLHO-TTPABOBUX HOPM. KpiM TOTO, TaKi 1OCTIIKEHHS TO3BOISATH
chopmyBaTH Habip TpaBuI, 060B’A3KOBUX 1 /IJIs1 CyO’€EKTIB TIPABOTBOPYOCTI, 3 METOIO
MTOIAJTBINOI YHi(pIKaAIil TEKCTY KPUMiHAJBHOTO 3aKOHY Ta iHINMWX aKTiB (BUCHOBKIB
Bepxosroro Cymay Ykpainu, po3’sicHeHb BULIIUX CY/IiB TOIIO). JlocAarT T0O3UTUBHOTO
pe3yabTaTy MpU IbOMY MOKHA HacaMIIepes MIJISIXOM aHaJli3y: a) OKPeMUX HOPM,
y SKUX TepenbavyeHi HACKPi3HI MOHSTTS, O) HayKOBOI JITepaTypH, MPUCBIYEHOT
BUBYEHHIO OKPEMUX BUJIB IyOJNIYHUX 3aKJIUKIB Ta AisHb, OB’ SI3aHUX 3 HUMHU,
B) MPAaKTUKK 3aCTOCYBAaHHS HOPM, IO TepeadadaoTh BiIOBIIAIbHICTD 3 I1i TisTHHSL.
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The public appeal as the through criminal term: statement of a question

The author of the article supports the introduction of <the through criminal legal conceptss into the
science of criminal law. It is more expedient to use the phrase <the through terms», wherein the through
terms have such signs: they are used in the law two or more times; they denote the same concept. The
research is based on the fact that the Criminal Code of Ukraine provides for criminal liability for public
appeals for various criminal acts: encroachment of the territorial integrity of the state (Art. 110 of the
CC), seizure of state power or overthrow of constitutional order (Art. 109 of the CC), terrorist act (art.
258-2 CC), mass riots (Art. 295 of the CC), cruelty to animals (Art. 299 of the CC), act of aggression
(Art. 436 of the CC), genocide (Art. 442 of the CC). In legal practice, all these articles are interpreted
and applied in different.

The necessity of researching public appeals and related acts as through terms is grounded. The
through nature of public appeals, the spreading of materials with appeals, the making and storage of
materials with appeals are argued. It is proposed to investigate through terms taking into account the
context and taking into account systemic links with other criminal legal terms.

The recognition that the investigated concept are through, opens a promising direction for the
synthesis and application of inductive reasoning. This means the moving from knowledge about public
appeals, as separate types of crimes, to knowledge of public appeals, as a generic act common to all of
their species.

Keywords: the public appeals; spreading of materials with appeals; making and storage of materials
with appeals; through criminal concepts; through terminology; system of criminal law; crimes against
the basis of national security; terrorism; financing of terrorism.
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OObeKT NpeaynpekJACHAs] NPECTYNHOCTH Kak (yHJaAMEHTalbHAsi KPUMHHOJOTHYECKAS
npooGiema

Cmamwvs nocesuyena 0arvneiiuemy uccie008anuio meopemuieckux U NPUKIAOHbIX 60NPOCOS, C6si-
3annvix ¢ npobaemoil 0bvexma npedynpexrcoenis. nPecmynHoCM.

KaoueBbie cioBa: vccieI0BaHIe; TEOPETUIECKIE M MPUKJIAAHbIE BOIPOCHI; 00BEKT MPELyTIPesk-
JIEHUSI IPECTYITHOCTH; OOBEKT MPeAYTIPEANTENBHOTO BO3AEHCTBHSL.

ITocmanoexa npoonemu. CricreMa 3ani06iraHHsl 3JI0YMHHOCTI SIK PI3HOBUJL COILi-
aJIbHOTO YIIPABJIHHS CKJIAMAETHCS 3 TAaKUX B3aEMOJIIOUNX €JIEMEHTIB, K Cy0'€KT i
00’eKT, Ha SIKUil 1 cripsiMOBaHa Horo 3anobixHa AisbHicTh. EdexTuBHicTh (yHKITIO-
HYBaHHST 3a3HaY€HOI CHCTEMM, a OT/Ke, i 3aM0OIKHOTO BILIUBY CY0'€KTIB, 3aI€5KUThH
Bil PiBHST PO3POOKY TEOPETUYHKX i IPUK/IAIHUX TUTaHb (hyHAAMEHTATbHOI TPobIeMu
o0’exra.

Ananiz ocmannix docaioycens i nyonikayiii. Y HayKOBUX IPAISIX CYYaCHHUX
BITUMBHAHMX 1 AesakuX 3apyOixkuux kpuminosoris (O. M. Banxypka, O. M. [Ixy:xa,
B. M. /Ipvomin, JI. M. /laBugenko, I. I. CMupHOB Ta iH.) JuIlle BXKUBAETHCSA Y
KOHTEKCTI JiKepesia, Oe3 TOsSICHEHb, TEPMIH «00 €KT», il SKUM PO3yMIIOThCS TIPHU-
YUHU I yMOBH, iHIN jeTepMiHaHTH 370unHHOCTI. OKpeMi acnekTy mpobJieMu came
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o6’exTa 3amobiraHHs 3JI0YMHHOCTI posrisiaancst y poborax B. C. Batuprapeesoi,
B. B. Tonian, b. M. Tonoskina, A. II. 3akamoka, C. M. Inmakosa, H. M. Kynakosoi,
O. M. Jluteunona, C. C. lllpamko Ta in. OgHak UMW PO3BIJIKAMU PO3TJISyBaHa
npobjieMa He BUdYepnaHa. He BupinieHa g0ci HU3Ka BaXKJIMBMX IIMTaHb IIOAO CTa-
HOBJIEHHSI TIOHSITTSI 06’€KTa, €BOJIIONI YSIBJIEHDb TIPO HHOTO, MPUPOY 1 KIacupiKaIiio
(beromeHy 3armo6iKHOTO BILUIMBY, IOTO METH, TPUBAJIOCTI, KIHIIEBOTO PE3YJIBTATy TOIIIO.

Memoto cmammi € tionasbiie noraubeHe MOCHiKEHHST TEOPETUYHUX 1 TPH-
KJIaJIHUX [TUTaHb IpobseMu 00’€kTa 3aro0iraHHs 3/I0YMHHOCTI.

Buxaao ocnosenozo mamepiany. Sk Mu BjKe BKasyBaJd, TEPMIHOM <«00’€KT
(1IpeMeT)» TT03HAYAETHCS ICHYIOUNH 11032 HAMU 1 He3aJesKHO BiJl HAIlIO1 CBiIOMOCTI
30BHINIHINA CBIT, MaTepiaJbHa AiSTbHICTD; IIPEAMET, SIK CKJIAJ0Ba YacTUHA 30BHIIII-
HBOI'O MaTepiaJbHOrO CBITY; IpeAMeT Ii3HAHHS i JisJbHOCTI JroanHu, cyb'ekra [1,
c. 448]. Ile 6inpur dinocodcebke posyminHs 06’ekra. Y KPUMIHOJIOTIT 1eil TepMiH
OTpPMMaB JIEHIO iHIIe 3MicTOBe 3a0apBiieHHs. BiH 3'BUBCS y MOWHO BiAPOKEHIi
BiTunsHsHIN kKpuminosorii (60-1i poku XX cr.) y 70-x pokax y poboTax BiIOMHX
Ha Toit yac yuenux [. A. ABancosa, K. €. Iromesa, [. M. MiHbKOBCHKOTO Ta iHIITHX,
SIKi BeJTU TLTIHUH TIONTYK SIBUII, TIPOIECIB Ta 1X 3B’S3KiB, 10 CTBOPIOIOTH 3JI0UNHHY
JleTepMiHallio, 1 HaMarajaucs, 3 OAHOro OOKY, IUPOKUI Aialla3oH IMX SABUIL i IIPoOLe-
CiB OXOTUTH OLJIBIIT EMHUM TEOPETHYHUM TIOHSITTSIM, @ 3 IHIIOTO — MPUCTOCYBATH HOTO
JUI TIPO(MIJIAKTUYHOT /IisIIbHOCTI OPTaHiB BHYTPINIHIX CIIPaB, BKJIOYUBIIA B HbOTO,
OKPIM TIPUYMH 1 YMOB 3JIOUNHHOCTI, KpUMIHOTeHHUX (PaKTOPIiB, TPUINHHO-HACITKO-
BOT'O KOMILJIEKCY, KPUMIHOTE€HHI JIeTePMiHAHTHU 1 KOPEJATH, a TAKOXK TeBHI TepuTopii
(HaIpUKJIaj, PUHKN ), KOHTHHTEHTH OCi6 3 aHTHCYCIIIbHUMU TIOTJISIIAMU, TIEPEKUTKH
munyoro tomo. OaHak, gk 6aurMo, i Toi, SK, 10 pedi, i 3apas3, HeMa€ €IMHOTO
pO3yMiHHsI 06’€KTa 3anobiranHs 3jmo0urHHOCTI. HaBenemo st mpuk/iamy aesiki Mip-
KyBaHHs BYEHUX 11100 3pO3YMITH, 110 i caMe BU3HAYEHHS IIOHATTS 00’€KTa 3a100iK-
HOTO BIUIMBY i, TOJIOBHE, IOTO KOHKPETH3AIlisl st moTped 3amobisKHOI [MisIbHOCTI
BiZIMOBIIHUX Cy6 €KTIB BUKJIMKAE MEBHI TPYAHOII i CyMHIBU CTOCOBHO aJIeKBaTHOCTI
BiZIoOpasKeHHs B HAYKOBOMY IIOHSTTI CYTHOCTI KPUMIHOI€HHOTO (heHOMEHY.

Tak, I. A. ABaHECOB BHOKPEMJIIOE 3arajibHUI 1 IHAWBILyaabHUT 00'€KTH 3a110-
GisKHOTO BILTHBY. 3araJbHUil 00’€KT — Ile CKJIajiHe SIBUIIE, €JIeMEHTaMU SIKOTO €
okpemi ocobucTocTi, rpynu ocib, ix colliaibHe cepegoBuiie, (haKTOPHU, MPUUNHH,
yMOBH. [HAMBIyasbHIT 00’€KT — KOHKPETHI ocobucTocTi [2, ¢. 444—445]. 3 Toukn
sopy K. €. Iromesa, 06’ekTamMu 3a1o6isKHOTO BILIMBY BHCTYIIAIOTh MarepiajbHi i
JIYXOBHI SIBUIIA Ta YMHHUKHU, IO [epebyBaioTh y IPIMOMY ab0 OIOCEPEIKOBAHOMY
MPUYMHHO-HACJIIIKOBOMY 3B’SI3KY 31 3JIOYMHHICTIO, PI3HUMHY 3JI0YMHAMU i 0COOMCTI-
crio 3y0unHIE. HumMu MOKYTh GyTH IIPOIECH i YMHHUKU COIIaIbHO-€KOHOMIYHOTO,
I71I€0TOTITHOTO, COITIAIPHO-TICUXOJIOTIYHOTO Ta 1HIIIOTO XapaKkTepy, a TaKOK KOHKPETHi
IHZIMBI/IN IK HOCIT CYCIJIBHUX Bi[HOCWH Ta cepeloBUlIle, 110 iX (opmye [3, c. 26-27].
K. €. Trories HaroJonrye Ha TOMY, 0 00'€KT i IPUYMHI — MOHATTSI HE TOTOKHI, X04a
it 6uim3bKi. B3aeMo3B’s130K 1 B3aeMo/Iist 00'€KTIB, OCITAIOUN MEBHOTO TIOTEHITIATY,
CTBOPIOIOTH TIPUUYMHU i YMOBH, a TAKOK MPUYNHHO-HACJIIKOBI KOMILIEKCH, SIKi 200
BUSIBJISIIOTHCS Y KOKHOMY KOHKPETHOMY BHIAJKY, 200 iCHYIOTh TEOPETUYHO Y B
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TUIIOBUX «HAOOPIB» HETaTMBHMX SBUII, IO JAETEePMIHYIOTh BUIOBI 3/104MHU (BOMB-
CTBa, TSKKI TiJIeCHI yIIKOMKeHH, Kpaaikku Ta if.). Ha mymky I. M. MinbKoBcbKOTO,
00’€KT KPUMIHOIIOTTYHOTO 3aM00iraHHs — 1€ COlliaibHe YTBOPEHHS, SIKe CKJIaIaioTh:
HEraTUBHI CyCIiJIbHI BiTHOCUHYN y cepi BUXOBAaHHS, IO YTPYAHIOIOTH (POPMYyBaHHSI
COIIaIbHO-KOPUCHUX SIKOCTE 1 TOJIETIIYIOTh /1il0 YUHHUKIB, 3/[aTHUX CTBOPIOBATH
AHTHUCYCIIJIbHY HACTAHOBY OCOOMCTOCTI; EPEKUTKI MUHYJIOTO Y CBIZIOMOCTI i BUMH-
Kax Jiojeil (MUSITBO, JapMOIZCTBO, aMOPAJIbHICTh TOIO); OKpeMi ocobucTocTi abo
KOHTUHTEHTH OCi0, IIPaBOCBIIOMICTh SKKUX CIIOTBOPEHA aHTUCYCIIIbHUMU IIOIJIs-
JlaMU; KOHKPEeTHI 3JI04MHH, CYKYIIHICTb BUJIB 1 IPYIl 3JI0YMHIB; IIeBHI TepUTOpil Ta
iH. [4, c. 10—20]. IITo cTrocyeThest 06’ekTa 3a1o00isKHOTO BIIMBY Ha i1HIMBILyaTbHOMY
piBHi, To, 32 BucHOBKaMu A. II. 3akajroka, HUMHU € TIOBEeAiHKa i cI1oci0 KUTTs 0ciO
3 BUCOKOIO iIMOBIPHICTIO BYMHEHHS 3JI0YMHY; iX COIaJbHi pUcH, SKi BiZoOpakaioTh
AHTUCYCHITbHY CIPSIMOBAHICTD; COIIAIBHO 3HAUYII TTpU (OpMyBaHHI i peasmizaitii
OCTaHHBOI JESKUX TICUXO(IBUUHIX 0COOMUBOCTEN 1HMBI/IB; HECTIPUATINBI YMOBU
MiKpocepeIoBHUINa Ta 1HUBIIyaJIbHOTO OYTTS; iHIIN TOBrOTPUBAJI 0l 0GCTaBUHH,
[0 BU3HAYAIOTh KPUMIHOTEHHY CHUTYAIlIO i MOJIETHIYIOTh BUNHEHHS 3JI0YMHIB |5,
c. 84]. llikaBum € 3ayBaskenns M. A. JlomyimancbKoro, SIKUIi MPOITOHYE BUOKPEMJIIO-
BaTH 3 MHOKMHU J€TePMIHAHT 3JI0YMHHOCTI HANOLIbII CYyTTEB 1 3HAYYII, SIKi MAlOTh
4iTKO BUPaKeHy KPUMIHOTEHHY CHPSMOBAHICTh 1 BUCTYMAIOTh 1K 06’€KT BILIHUBY |6,
c. 42—-43].

Cepe/l cydyacHUX KPUMIHOJIOTIB cJriji HaBecTH fiedki mipkyBanHs O. M. Jlursu-
HoBa. BiH cTBep/Kye€, 10 00’€KT 3a1mobiraHHs 3JI0YMHHOCTI — Iie Te, Ha 10 0e3Io-
CepelHbO BILIMBAIOTH CYO'€KTU 3 THUM, aOW 3MEHIIUTH KiJbKICTh MPABOMOPYIIEHb,
3am06irTH KOHKPETHOMY PeajbHO MOKJIUBOMY 3JIOUHHY, MOTEPEJUTH HOT0 abo
NPUIMHATE HOro BunHeHHs. J[yist cy6’exTiB 3amobiraHHs 3JIOYMHHOCTI BeJTMKe 3Ha-
YEeHHS Ma€ MPaBUJIbHUI BUOIP 00’€KTa KPUMIHOJOTTYHOTO BILIUBY, TIPOOJIeMa SIKOTO
€ «KJIFOUOBOIO 3 TOUKU 30PY iI€0JIOTil, TIOJITUKH, CTPATETI] i TAKTUKU» BiJIITOBIIHOI
nignpHOCTi [7, ¢. 80—81, 82]. Ane pami 1MboTO TBEP/XKEHHST aBTOP HE IIIIOB 1 3Mic-
TOBHO 00’€KT 3a100iKHOTO BILINBY, Ha JKajib, HE PO3TJISIAE.

Y 3B’A3Ky 3 UM JIOPEYHO 3BEPHYTHU yBary HayKOBOI CIJIBHOTH Ha Te, O Y
CydYacHill BITYUM3HSAHIN KPUMIHOJIOTIT Maiike BiZICYTHST HAyKOBa ToJieMika 3 yH/a-
MeHTaabHuX ii nutanb. Koxen yyenuil muire cBoe. OHak HayKoBa iCTUHA HapoJl-
JKYEThCSI 1 HAOMpAE aKCIOMATUYHICTh Y HAYKOBUX AMCKYCisiX. M¥ HEOIHOPa30BO y
cBOIX po6otax (MoHorpadisix, MAPYIHUKAX, CTATTSX, Te3aX) MOPYIITYBaIN IPOOJIeMy
o0’exra 3anobirans 3iounHHocTi [dus.: 8; 9; 10; 11], mpore KojeKTUBHOTO ii 06ro-
BOPEHHS Ha HAYKOBO-NPAKTUYHOMY PiBHi /10 11bOTO yacy Hemae. Mix Tum, crae
OYEBUIHUM, 1110 Ge3 BUEHHS PO 00’€KT 3aM00IKHOTO BILIMBY, BMiHHS BHOKPEMHUTH
HOT0 3 MHOKMHU JIETEPMIHAHT 3JI0YMHHOCTI, 3HANTH Y 00’€KTIB «TOUYKH yPA3JIUBOCTI»
He MOJKe ITPe/IMETHO 1 TOBHOIIHHO PO3BUBATHUCS SIK T€OPid, TaK 1 BIOCKOHATIOBATHUCS
MPaKTHKA 3aM06iTaHHsT 3I0YMHHOCTI, SIKa 3/IaTHA iSTH OLIBII-MEHII Pe3yJIETaTHBHO,
KOs Tepe] ii cy0’eKTaMy BUCTYIIAIOTh He aOCTPAKTHI «IIPUYMHUA I YMOBU», <IIPH-
YUHHO-HACJIIIKOBI KOMIIJIEKCH» TOIIO, a PeasybHi MaTepiaibHi i IyXoBHI (hparmMeHTH
6yTtrs i cimomocrti. Ile, 10 peui, opiHA 3 TOJIOBHUX yMOB 3aTpeOyBaHOCTI KPUMIHOJIOTIT
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MPAKTUKOIO TPOTHU/IT 3I0YMHHOCTI. AKTYalbHOIO CTA€ BUMOTA, 110 OYAb-sIKHil Cy0 €XT
MOBUHEH JOCKOHAJIO 3HATU O0’E€KT, 3 SIKUM M€l crpaBy. lle mpaBuio 0HAKOBOIO
MipOIO 3HaYYyIIe SIK JIJIsI BETMKUX KOJEKTUBHUX Cy0'€KTIB 3ar00iraHHst 3JI04NHHOCTI,
110 JHIOTh Y 3araJbHOAePKaBHOMY MaciuTabi (HApUKIa, YPsL), Tak i s OKPeMUX
BUKOHABI[IB HU30BOTO PiBHS, CKa)kKiMO, KOHKPETHOTO CITIBPOOITHUKA OpPraHiB BHY-
TpintHix crpas [12, c. 107].

BiTunsngumii 10CBix, a TaKoXK MiKHapOAHA IPAKTUKA 3aII00iraHHs Ta IPOTH/IT
3JIOYMHHOCTI ONMKICYIOTh, AHAJI3YIOTh, TPYIYIOTh BEJTMKY MHOKWHY Pi3HUX 3a TIPUPO-
JI0T0 TIOXO/KEHHST, PO3BUTKOM, c(heporo Jiii, CTIKICTIO 1 TPUBAJICTIO iCHYBaHHS, «T€0-
rpadi€eioy» TPOSBIB TOIMIO HETATUBHUX SBUII 1 TTPOIECIB MAaTePiaTbHOTO i TyXOBHOTO
XapakTepy, MOB’s13aHUX 13 (QYHKIIIOHYBAHHAIM JIEPKaBH, CYCIILIbCTBA, JIO/IEN, 3aB/ISKI
SKUM BiJTHOBJIIOETHCS 1 MONMIUPIOETHCSA TAaKUU PI3HOBUJ COIIATbHOI MTPAKTUKU, SAKY
B. M. /IppoMiH Ha3BaB «KPUMiHATBHOIO MpaKTUKOWO mgoneii» [13, c¢. 107], mo Ha
MAaCOBOMY PiBHI CTBOPIOE TaKWl CycHibHUI (heHOMEH, SIK 3JI0YNHHICTB, 1 3aITyCKae
MeXaHi3M 3JIOYMHHOI MOBEIiHKY Ha iHIuBiyanbHOMY piBHi. CTae GiIbII-MeHII 3po-
BYMIJINM, 1110 TOHATTSAM «00’€KT» OXOIUTIOETHCS KOMILJIEKC B3AEMO/IIIOUNX HETaTHBHUX
SIBUII, YACTUHA 3 SIKUX TUCAYOJITTSMU CTBOPIOBAJIACS JIIOJCTBOM Yy IIPOILECi CBOTO
icuyBanHs1, 860 GIOTCUXOTOTTYHUX 1 (Hi3I0MOTTYHIX HEOCKOHATIOCTEH JIFOANHI. 3aro-
GiraHHST Ma€ CIIPSIMOBYBATHCS Ha, TaK OU MOBUTH, OOMEKEeHHST, DyWHYBaHHSI, 3aXUCT
BijI IIbOTO KOMILJIEKCY, 3a1100iraH sl I0r0 CTBOPEHHIO 1 B3AEMO/I1 YCiX I[UX SIBMIIL, 1[0
iioro yTBopiooTh. CKJIQHONI MONATAIOTH Y TOMY, IO HAYIi He 3aBXKIW BijjoMi I
KOHKPETHI SIBUIIA, TOUYHIIIE, crierudika iX Ail, o HEPiKO 3BOAUTH HaHIBEIlh 3aI10-
OIsKHI 3yCHJLJISI, OCKIJIBKHU IX 3AiHCHIOE a00 HeHaJIeKHIUiT cyh'eKT, ab0 BKUBAECTHCS
HABITb HEe TOI Pi3HOBUJ 3aX0/IB 3a001KHOI JisSIbHOCTI, 200 (MOKJIMBO) CYCILILCTBO
1Ie He «JI03Pi/10» 3arodirTy IIposgBaM TOTO Yi iHIIOro o6’ekra. BuHukae i iHima mpo-
6JieMa — JI0CTaTHICTh TaKoro 3anodizkHOro BILIMBY. ToOTO B apceHalti 3anobirants He
BUCTAYAE BiMOBITHOTO PECYPCHOTO 3a0e3eueHHs.

OTxe, y Hall3araJbHIIIOMY PO3yMiHHI 06’€KT 3amobiraHHs 3JIOYMHHOCTI — 1€
OKpeMi Yu B3a€EMOTIOB’sI3aHa CYKYIHICTh HETATUBHUX SIBUI i TPOIECIB pPeayib-
HOI JIIICHOCTI MaTepiaJbHOTO 1 JyXOBHOTO XapakTepy, Pi3Hi 3a reHe3010, 4acoM
BUHUKHEHHS, cdepoio OyTTs i cBigoMocTi, popmMamMu il cTyleHeM iHTeHCHBHOCTI
MPOSIBIB CBOIX BJIACTHBOCTEN, TOMNPEHICTIO, iCHYBaHHS i Pi3HOOIYHUN BILUIUB SIKUX
MPU3BOJIUTH /IO BIITBOPEHHS HA CYCHIJIbHOMY PiBHI 3JIOYMHHOCTI K COIAJbHOTO
ABUIA KPUMIHAJIBHOI NMPAaKTUKH, a HA 1HAUBIyaJbHOMY — BUHUKHEHHS MacOBOi
JIECTPYKTUBHOCTI, HeOE3MEYHOI MOBEIHKH JII0/Ieil, KPUMIHAJIbHOI MOTHUBAILii, HAMIpY,
NPUNHATTS PillleHHs] Ha BYUMHEHHS 3JI0YMHY Ta iX peasizaitifo. Takum dnHOM, 00 €KT
Ma€ MeBHY reHepylouy CUJIY BILJTMBY Ha CYCIHiJIbHI BiIHOCMHU, BHACTIZIOK YOTO BOHU
neOpMYIOTBCS i, Y CBOIO YepTy, TICYIOTh JIIOJCHKY TTPABOCBIZIOMICTh UM HE CIIPUSIOTH
ii 3MiHi y To3uTHBHOMY HarmpsiMy. JIfojnHa TTOTEHIITHO cTae CyCcHijibHO Hebesmey-
HOI0, KPUMiHQJIbHO MOTHBOBAaHO10, KpUMiHOTreHHOIO. HaBejieHe BU3HAUEHHSI TTOHSTTS
o0’exra — Juiie crpoba HAGIU3UTHUCS 10 OTO PO3YMIHHS i, OZIHOYACHO, CTUMYJTIO-
BaTH MOJaJjbliie PO3po0JIeHHs i€l cKaaaHol (yHAaMeHTaJIbHOI KPUMiHOJOTIYHO]
pobJieMu, IPUCTOCOBYIOUH il 10 IPAKTUYHOTO BUKOPUCTAHHSL.
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YV HayKoBHX IyOJIKaIliIX CHCTEMY COIIaJbHO HETATMBHUX SIBUIIL i MPOIIECIB,
yacTUHA JKUX MOTEHIIHHO cTae 06’ekTaMM 3arobiraHHs 3JI04MHHOCTI, HAIJISI0Th
eIiTeTOM «KPUMIHOTEHHUI», MPABOMIPHICTh BXKUBAHHSI IKOTO MW HEOJ[HOPA30BO
JOCJIDKYBaIM y HU3MI poOiT [Hamp., muB.: 9, ¢. 49—53 Ta in.]. Ha Ham morssia, KprMi-
HOTEHHICTh — 11€ KPUMiHOJIOTIYHO 3HAYYIIA BJIACTHBICTH came 00’€KTa 3aro0iraHHsT 3710-
YMHHOCTI, SIKa XapaKTePU3YE BCTAHOBJIEHY JOC/IKEHHSIMI B3aEMO3aIEsKHICTh 00’€KTa
i TIeBHUX BU/IIB 1 TPy 3JI0YMHIB, 3JIOUMHHOCTI B3araji, a TaKOX CYCILJIbHO KPUMi-
HAJIBHO 3arpo3JIMBU, HEOE3MEUHUIT CTaH SBUIIA, TIPOIeCy, 0coOu, cepeoBuiia. Taka
HOTO BIACTUBICTH BUSIBJISIETHCS YePE3 CUITY BIUTUBY 00’€KTa Ha MPABOCBIIOMICTB JIFOIEl,
3[aTHICTH TaKOro 06’ekTa (00’€KTIB) 3yMOBIIOBATH KPUMiHAIbHY pakTUKy. Ile o3Ha-
YA€, 10 OKPEMUM SIBHIIIAM, TIPOIIECAaM, PUcaM OCOOUCTOCTI, CTaHy HaBKOJIUIITHBOTO Cepe-
JIOBUIIA, BUJIaM TIOBE/IIHKY, TIPU BCill IX HETATUBHOCTI, He BJIACTUBA KPUMIHOTEHHICTb.
Jluie y ¢BOTH CYKyITHOCTI BOHU MOXKYTD JIOCSITaTH MI€BHOTO CTYIIEeHsI KPUMIHOT€HHOCTI.
Kpuminorennicts Oyab-aKoro o6’ekra 3anoOiraHHs 3JI0YMHHOCTI Ma€ BapiaTMBHUIN
xapakTep i Mo)ke OyTH BiZoOpaskeHa KiJTbKiCHO-SIKICHUMI TTOKa3HUKAMU: CTYTIiHb KPH-
MiHOTeHHOCTI (BUCOKA — HU3bKa); KPUMIHOTeHHUIT HaOip (OiIbIINIT — MEHIINIT); KpUMi-
HOreHHMIT iHTepBas (O/IMKYe — Jast y cucTeMi JeTepMiHallil 3JI04MHHOCTI i i IposIBiB).

CTyniHbp KPUMIHOTEHHOCTI — MOKa3HUK, SKUM BU3HAYAETHCS Mipa Ili€i BJa-
cTUBOCTI B 00’€KTi, GiJIbIIA UM MEHIIA 3[[aTHICTh HOTO BILIMBY (hOPMYBaTH MEBHUI
CTaH CYCITIJIbCTBA, KWW y HAyIli oTpuMaB Ha3By «kpuMinamizm» (O. M. [[ppoMiH,
O. M. Koctenko, M. B. Pomanenko Tta iH.), Ta yTBOPIOBATH TTPUYNHHO-HACJII/IKOBI
3B’s13ku. [Ipo kpuMiHOTeHHiCTh 00’€KTa Ta il CTYIiHb CBiIYMTh OTpUMaHa iHdopMa-
1[is1, OCKIJIbKM TaKuii 00’€KT BusiBIIsie cebe 30BHI, CTAa€ ISl CIIOCTEpiraya MOMIiTHHUM.
YuM yacTiiia 1l «IIOMIiTHICTh» KOHKPETHOIO 00’€KTa CIIOCTEPIra€ThCs Cepel KOMII-
JIEKCY KPUMIHOJIOTTYHUX JIeTePMiHAHT, TUM BUIIUHN CTYIiHb HOr0 KPUMIHOT€HHOCTI
11 maBmaku. Hampukmaz, 3a gannmu oitiiiHol KpUMiHAJIBHO-TIPaBOBOI CTaTUCTUKH,
y 50 % BUMa/KIB yYMHEHHsI 3JI0YMHIB HA MOOYTOBOMY PiBHI KPUMiHOTE€HHICTH 0Ci0
TiIBUIITYBAB aJqKoroism [14].

Kpuminorenuuii Habip — CTPYKTYPHUI MOKa3HUK KPUMIHOIEHHOCTI 00’€KTa.
Binomo, nampukiiaz, 1Mo Mo4aToK 3JI0UMHHOTO MIJILAXY Mi/JIITKIB 3BUYAHO 3yMOB-
JIIOETHCST OTHOYACHOIO YH TIOCJIIIOBHOIO /Ii€10 HAOOPY 3 TPHOX-TI'SITU SIBUIIL, SIKi caMi
Mo cobi MaroTh HU3BKWII CTYIiHD KPUMIHOTEHHOCTI abo B3araji Oro He MAaiOTh
(ToraHa yCIIIHICTh y TITKOJIi, HECTIPUSTIMBA 0OCTAHOBKA B CiM'i, TIPOITYCKY 3aHSTh,
BijICTaBaHHs y HaBYaHHI, CyMHIBHI pO3Baru TOIIO), ajie iX 30ir IepeTBOPIOE MiIiTKa
y KPUMIHOTEHHY 0COO0Y.

Kpuminorennuii inTepBaj mo3HAYAE «MicClle» Y MPUYNHHO-HACTIIKOBOMY JIaH-
IIOTY TOTO YW iHITOTO HETAaTUBHOTO SIBUINA. 3a Pe3yJbTaTaMu HAIOTO CIIOCTepe-
JKEHHsI, QJIKOTOJIbHE 0OCTEKEHHsI 0COOMCTOCTI MOOYTOBOTO 3JIOUMHIIST MA€ BUPIIIATIbHE
3HAUEHHS TIPU PO3CJIilyBaHHI BOMBCTBA | HAHECEHHSI TSKKUX TIIECHUX YITKOKEHb
[15, c. 12].

OG6’ekTH 3an06iraH st 3JIOYNHHOCTI JIOIIIBHO 3TPYIIyBaTH 32 KPUTEPIEM IX TIPH-
ponu. Ha ocHOBI Takoro mijiIxojy MO:KHA BUOKPEMUTH 3 [I€BHOIO YACTKOIO YMOBHOCTI
TPU IPynu KpuMiHOTeHHUX 00’€KTiB: 1) comiabhi; 2) MpaBoBi; 3) MCUXOTEHHI.
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Ipyma KpuMiHOreHHUX OG’EKTIB COIAIBHOTO XapaKTepy Ma€ MHUPOKE KOJIO:
BiJl HETATUBHUX SBUII Ha PiBHI Jep:KaBU, CyCHIJbCTBA A0 KPUMIHOTEHHUX SBUTI 1
BJIACTUBOCTEN KOHKPETHOI 0co0M (aJKOroJ1i3M, HapKOMaHist, JIOMIIeHI3allisl, IPOCTH-
TyIlist, GE3NMPUTYJIbHICTD, 6€3p00ITTs, GIHICTh, BIKTUMHA MOBEIIHKA, KPUMiHAIbHA
cyOKyIBTYpa, KOH(MJIIKTHICT, JaPMOIICTBO, MOPaIi3M TOIIO0). Y TPYIy KPUMiHO-
reHHUX 00’'€KTIB MTPABOBOTO XapaKTePy BKJIOYAIOTHCS SIBUIA, BATOKU SKUX JIEKATh
y cdepi MpaBOBUX BiHOCHH, HEIOCKOHAJIOCTEH, TPYyOUX MMOMUJIOK, MTPOTUIIPABHUX
Miit, HeOOTPYHTOBAHOTO, HECBOEYACHOTO, HEKOMIIETEHTHOTO, KOH IOHKTYPHOTO Pery-
JIFOBaHHS CYCHIJIbHUX BiJHOCHH Ha PIZHUX PIBHAX COIIaJIbHOTO i JYXOBHOTO OyTTS
monielt (ckaxiMo, y cdepi TapudiB 3a IOCTYTH, TTOATKIB, TOCTIOAPCHKOI JISJIBHOCTI,
OILJIaTH TIpalli, MeHCIHHOTrO 3abe3IeyerHs], 3eMeJIbHUX BifiHOCUH Ta iH.). Ipymna kpu-
MiHOTeHHUX 00’€KTIB IICMXOT€HHOTO XapaKTepy OXOILIIOE Ti TeHeTHYHi, (isiosoriumi,
TICUXOJIOTIUHI, TICUXOMATOJIOTIUHI, TICUXiaTPUIHI aHOMAJIbHI SBUIIA, KOTPi Je30pra-
HI3YIOTb CYCITiJIbHE JKUTTS 1 CHIJIKYBaHHS, JeCTPYKTUBHO BILIMBAIOTH HA IIPOIECH
HOPMAJIbHOI colfiasmizariii i pecortiarizariii 0coOu, TepenKoKAITh 1i1 41 0OMEKYIOTh
il 3/1aTHICTb aJIeKBATHO OIIHIOBATU CBOI Ta IHIINX BUMHKHU 1 J[STH HA OCHOBI TaKol
OIiHKN (HATPUKJIA/, BaHAAMI3M, (haHATU3M, arpecisd, aHoMaJil TCuxiku i izioJiorii,
niezioiJiisl, TOMOCEKCYyaTi3aM, aKIeHTyallil, cTaTeBl Bi/[XUJIEHHS, /IesKi 3aXBOPIOBAHHS
Ta in.). Bijabui geranbHa KOHKpeTusalis 06’ €KTiB 3a100iraHHs 3I04MHHOCTI BUXOAUTh
3a MEXKi ITi€i cTaTTi.

YBasKHMIT YUTAY TOMITHB, M0 y TEKCTI CTATTi BKUBAIOTHCS TTOHITTS: <00 €KT
3armobiraiHst 3JIOYMHHOCTI» 1 «06’€KT 3amobikHOTO BIIMBY». Ha Hamn morJsi, e
Pi3Hi TOHATTS, X04a i 6Jin3bKi. BiMiHHICTh TOHATH 3aK/Ia/eHa Yy CJIOBOCIIONIYYEHH]
«3aTnO0bIKHUI BILIUB.

CJI0BO «BILIUB» O3HAYAE «[IiI0, SIKY TIeBHA 0co0a uu mpeameT abo sSIBUIIE BUSIB-
JISIE CTOCOBHO 1HIIIOT 0COOW YU TIPEJMETa, THCK JiSTHHSI», «CHJIA BJIAH, aBTOPUTETY>
[16, c. 382; 17, c. 751]. ¥ paMKax KOMILJIEKCHOTO Ti/IXO/y /10 BUBYEHHST i BUPIIIEHHST
nuTaHb 3anobirands i nporuil 3ipounHuocti I1. IT. OcumoB 1 cucTeMOoIO BILIUBY
Ha 3n0ynHHicTh (CB3) posymie ckiajHe yTBOPEHHs, HMIJICHY H yHOPSAKOBAHY
CYKYITHICTD COIiaIbHUX THCTUTYTIB, OpPraHisallis i AisJIbHICTb SIKUX MAalOTh OCHOBHUM
COIiaJIbHUM TPU3HAYEHHSIM BHECEHHsI TIO3UTHUBHUX 3MiH y MailOyTHI cTaH 3J10-
yuHHOCTI. CyKynHICTh MPOTHO30BAHWX, 3aIJIAHOBAHUX, OTPUMAHUX TTO3UTUBHUX
3MiH CTaHy 3JI0YMHHOCTI CTBOPIOE 3aMOOIKHIIT e(DEKT SIK BaXKJIUBY XapaKTEPUCTUKY
pesyabrary misibrocti CB3 [18, ¢. 15]. C. M. TnmakoB BBaxae, mo Oy/b-sika [ist
Ha CyCHJIbHO Hebesmeure siBuiie (3amobiranusi, 6opoThda, KOHTPOJIb) € BILIHBOM.
Bruius nepenbauae nesauii 06’ext. HeoOXigHicTh BU3HaueHHs 06'€KTa 3am00isKHOTO
BILUTMBY BUHHKAE 3 TOTPed MPAKTUKH, /IS STKOI KOHKPETH3aIlisi 00’€KTa € 3amopyKoto
e(eKTUBHOTO pe3yJbratry [isabHOCTI. KOHIeNn g BIJIMBY Ha 3JI0YMHHICTH JI03BO-
Jisie cuHTe3yBaTh 00’€KTH, Ha sIKi Ma€ OyTH CIPsIMOBaHA aKTUBHICTH TPAKTUKIB,
yci KpUMiHaIi30BaHi CycIiibHO Hebe3neuHi MisiHHI i KpUMiHOTeHHI YNHHUKU. MeTa
BILIMBY Ha 3JI0YMHHICTh — 3MEHIIEHHS CyMapHOl Hebesneku y cycmiabersi [19,
c. 115]. Ydueni-ncuxoyoru po3pi3HsIOTh TaKi BUAU TICUXOJIOTIYHUX BILIUBIB: iH(OP-
MaIliHO-TICUXOJIOTIYHUHN — 1€ BIUIUB CJI0BOM (TIepeKOHAHHs, iH(hOPMYyBaHHS, HaBi-
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IOBaHHS Ta iH.); ICUXOTeHHUN — (DI3UUHMIT BIVIUB HAa MO30K JioAuHu (J060TOMIs);
MCUXOAHATITHYHII — BIUIMB HA MiICBIIOMICTD JIIOUHYU TEPATIEBTUYHIMU 3aC00aMHU;
HEUPOJIHTBICTUYHUI — BILJIUB, IO 3MIHIOE MOTHUBAIIIIO JIIOJIUHU Yepe3 BHECEHHS 10 11
CBIJIOMOCTI CITeIiaJIbHUX JIHTBICTUYHUX TIPOTPaM 3 METOI0 TTaHYBaHHS HAJl Helo; MCh-
XOTPOTTHUM (TTApaTniCUXO0JIOTIYHUH, €KCTPACEHCOPHUI) — BIIMB Ha JIIOJUHY TIJIIXOM
repesiavi inopmarii uepes HEYCBIIOMJIIOBaHE CIIPUMHSATTS; TICUXOTPOITHUIN — BILINB
Ha MCHUXIKY JIOAMHU 32 IOMOMOTOI0 MEIMYHIX MPernapaTiB, XiMiyHUX i OiogoriqHnx
pedoBuH Ta iH. [20, c. 96].

Brutus — 11e mocTiitHi abo TepMiHOBI akTUBHI iH(OpMAaIiiiHi, 1eMOHCTPATUBHI,
cuIoBi il (pi3Hi 3a MOXOKEHHSIM) ab0 X CYKYIHICTh Y BUJII 3/iliCHEHHS Cy0’€K-
TaMK 3aM06iraHHst 3JI0YMHHOCTI CTOCOBHO KPUMIHOTEHHUX 00’€KTIB KOHKPETHHMX
3ax0/iB. Y Oy/Ib-IKOMY pasi BILUIUB — HAyKOBO OOTPYHTOBAaHUU IPOIEC, METOL,
3aX0/IH, Yepes SIKi, IK OUiKy€eTbesl (IJIAaHYEThC ), KPUMIHOT€HHI 00’ €KTH 3a3HAIOThH
MO3UTHBHUX 3MiH. XOua TAKOrO pe3yJbraTy MOXKHA He JAOCATHYTH. 3arnobiraHHs
3JIOYNHHOCTI — T[€ TIOIMYK e(EeKTUBHOTO BIUIUBY i He CJIi[l GOATHCS TTIOPAa3KH, SKIIO
3ax0/M He crpaiioBain. Tomy MOXyTh OyTH pi3Hi 06cTaBUHM, He 000B’SI3KOBO
KPUMIHOJOTIUHI.

[Ile pa3 mizKpecaI0EMO, IO BILIMB Ha «0araTosipyCHUl» 00’€KT HEL0CTaTHHO
ni3HaHWii, i HEBIANMpPabOBAaHUN MeXaHi3M Horo il morpebye KpUMiHOJOTIUHUX
JNOCJIJIPKeHb, HAYKOBUX TOIIYKIB i eKcrepuMeHTiB. [IpakTuyHO Jy:Ke BasKJIMBO
BUYJIEHYBATH Ti UM iHII KPUMiHOT€HHI 00’'€KTH 3 sleTepMiHaIiiiHoro komiuiekcy. Och
4OMY aKTyaJbHOIO TIPOOJIEMOIO B KPUMIHOJIOTIT € Po3poOKa Teopii KpUMIHOIOTIYHOT
Kkacudikailii 3JI04MHIB, 3aB/IKH SAKill X MHOKUHHICTb YIOPSIJAKOBYETHCS, KOHKPE-
TU3YETHC, M0 A03BOJIUTH Oi/IbII peibeHO BU3HAYUTU MaTepiaibHi abo AyXOBHI
JleTepMiHaIliiHI [pKepesia TUX UM IHIINX, CXOKUX MiK COO0I0 3a KPUTEPIEM KJIach-
(dikartiiinoro posnoimty, 3mounHiB OcobauBoi yacTHn KpuMiHATBHOTO KOAEKCY
Ykpainm.

Takum 4yuHOM, 3aMOGIKHUN BILUIUB € THCKOM, IiJIECTPSIMOBAHUM 3YCHUJLISIM
BiJnoBigHOTO cy0’ekTa (cy0’€KTiB) Ha MaKCMMAJIbHO KOHKPETH30BaHUI, peajbHO
ypasJIMBUIA /I HBOTO (HUX) KPUMIHOTeHHUI 06’€KT, 10 6e3 KOMILUIEKCHUX HAYKOBHX
METOJIMK, TIPOrpaM 3pOOUTH HEITPOCTO.

BuksasieHe Bulile He TIPETEH/IYE HA aJleKBAaTHE BU3HAYEHHSI TIOHSITTST «3aM001K-
HUi BBy, OJHAK MU MA€EMO Ha MeTi 3BepHYTHU yBary (axisiliB (TEOpeTHuKiB i
MPAKTUKIB) Ha 0OCST, 3MICT, BUIH I[HOTO KOMILTIEKCHOTO TIOHSTTSI, SIKUM OXOILTIOIOTHCST
3HaHHS PO 00’€KT, Cy0 €KT, 3aI00IKHIIT BILUINB, 3aII00IraHHsT 3JI0YNHHOCTI, METOIM
3anobiraHHs, cTpaTerii 3a06iranHs 3JI04UHHOCTI.

OT:ke, 06’€KT 3amOOITaHHS 3JIOYMHHOCTI SIBJISIE COOOI0 y3arajabHeHe (HhopMali-
30BaHe COIliajIbHE TIOHSATTSI CTPYKTYPOBAHUX HETaTUBHUX SIBUII, SIKUM BijoOpaska-
€ThCSI TIeBHUN (HDParMeHT peajsibHOi JIHCHOCTI, BU3HAHUX CYCIJIbCTBOM COIIiaJIbHO
Hebe3medHnMy i GesnocepelHbo a0 OMOCEPeIKOBAHO TOB'SI3aHUX 31 3JIOYMHHICTIO
Ta 11 mposBamu. [leBHa yacTWHA TaKUX SBUIN 3/laBHA BijiloMa, a iHII BiJAPOIUIUCH
a60 moHoBWIMCA (AJKOT0JIi3M, HAPKOMaHis, BaHIa/li3M, BIKTUMIi3allis, eKCIaHcis,
HACUJILCTBO, OOMaH, TICUXiuHi aHOMaJIi1, Tepopu3M, «Oijie pabCcTBOY, TOPTIBJIS JIOAbM,
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GigHiCTh, GE3IPUTYIbHICTD, 6e3p0o06iTTH, cemapaTuaM Ta iH.). Ile, Tak 61 MOBUTH,
«(acan» gButa.

ITTo crocyeThest TIOHATTSE «00’€KT 3ar06iKHOTO BILUIMBY», TO 1€ KOHKPETU30BaHUIT
eseMeHT (eeMeHTH) 00’€KTa 3armobiraHis 3JJ0YMHHOCTI, 10 € YMOBOIO (YMOBaMH)
fforo icuyBanHs i omupenHs. HaBegemo smiie oiuH puK/Iaz i3 3apyOiskHOI mpak-
TUKU GOPOTHOU 31 3JI0YNHHICTIO.

YV jneskux KpaiHax MIMPOKO BIOMUIl pe3yJbTaTUBHUN TiAXiA 3amobiraHHs
no6yTOBOMY HACHJIBCTBY HIISAXOM peasizaiii «IIporpamu BuGOpy» — HeTpaauiliii-
HOTO HEHACHJIBHUIIBKOTO METOLY HaBYaHHS CIocob6aM KOHTPOJIO THIBY 1 OOYI0BU
HOPMaJIBHUX B3a€MOBisHOCHH y 1mo0yTi Ta ciM’i. I1s [Tporpama pospaxoBana Ha 12
TYKHIB 1 CKJIQZIa€ThCs 3 48 HaBYaIbHUX TOAWH. BoHa MicTUTB GJIOK THCTPYKILH /15t
TUX, XTO OYB apemToBaHmil 3a IM0OYTOBE HACUJIBCTBO ab0 IMOOUTTS 11032 IOOYTOM.
[Tporpama rpyHTy€TbCS HA HAyKOBOMY JocTi/KeHHI npodecopa M. Xenmepxor
(CIIIA), pesysbraTi SKOro BUKJIaAeH] y Kiusi «Bubip: mpunmHeHHs 3/10BKUBAHHIM
y IHTUMHHMX CTOCYHKax». YnMaso y4yacHUKIB Ili€l MporpaMu 3MiHUJIN CBOI IOTJISIN
i moBeziHKy y MixkocobucticHux BigHocuHax [21, c¢. 3—8]. ¥V upomy npukaazai (10
pedi, 4yI0BUIl 3pa30K BUKOPUCTAHHS PE3YJIBTAaTiB HAYKOBUX JOCJI/KEHB!) 06’ €KTOM
3al00iraHHs 3JI0YMHHOCTI € TOOYTOBO-CiMeiiHe HACKILCTBO, a 00’€KTOM 3a1100iKHOI0
BIIJIUBY — CBI/IOMICTb 1 BOJISI IIPABONOPYITHUKIB. SKINO B3SITU, HAITPUKIAJ, TAaKUI
PI3HOBU/I 3JIOYMHHOCTI TIPOTH BJIACHOCTI, SIK KUIEHBKOBI KPAIIsKKM, TO TYT 00’ €KTOM
3armobiraHHst 3JI0YMHHOCTI Oyzie pi3HOBU TIPOGECIHHOI 3JIOYNMHHOCTI — KUIIEHBKOBI
KPaJisKKM, a 06’eKTaMu 3a06i’KHOTO BILUIMBY — CBiJIOMIiCTh TOTEHIIMHUX JKEPTB i
(hiHaHCOBI yCTAaHOBU KPalHM 11[0JI0 MAaKCHMAJbHOIO CKOPOYEHHS FOTIBKOBOTO OOirYy.

Tob6to, sKI110 00’eKT 3amobiraHHs 3JI0YMHHOCTI, SIK IPAaBUJIO, 3aBXKAU BiIOMUIL 1
KPUMIHOTEHHU, TO 00’€KT 3a11001KHOTO BIUIUBY TAKUX BJIACTHBOCTEN MOXKe HE MATH.

[Tomanbine gociigxkents GyHIaMEHTaIbHOI MpobaemMu 06’ekra 3armobiranHs
3JIOYMHHOCTI Ma€ BUpilIaibHe 3HAYEHHST JIJIst TTOOY/I0BU B KpaiHi mpodeciiiHoi i crre-
1iasizoBaHol cucteMu cy6 €KTiB 3a106iraHHsT Ta MPOTHIIT 3JIOYMHHOCTI.

Bucnoexu. 11poBezieHe J0CIi/PKEHHS CBIIUUTD IIPO TaKe.

[To-nepie, 06’€KT 3amobiraHHs 3JIOYMHHOCTI — Il IOHSATTS, AKUM OXOILIIO-
I0ThCS MaTepiajbHi i JyXOBHI HOCii fleTepMiHAHT 3JIOUMHHOCTI Ta il TPOsBIiB.
[To-npyre, 06’eKkT 3amobiraHHsT 3JIOYMHHOCTI 3aBK/AM MA€ TaKy TOJIOBHY BJIaC-
TUBICTH, IK KPUMIHOTEHHICTbh, 1[0 OOYMOBJIIOE KPUMIHAJIBHY MPAKTUKY JOJEN,
i 3aBASIKM YoMy Takuii 06’€KT (06’€KTH) NMPU JOCIIJKEHHI CIIOCTEPIraeThes y
NPUYMHHO-HACIIIKOBOMY 3B’s13Ky. [lo-TpeTe, cyTHICTh 3amobirantst 3JI04MHHOCTI
nosigrae B oOMesxkeHHi abo ycyHeHHi KpuMmiHorentoi gaii o6’exra. Tomy mMakcu-
MaJbHa KOHKpeTH3ailisi 00’€KTa, BU3HAYEHHST OTO XapaKTePOJOTIYHUX BJIACTH-
BOCTEN 1 ypasJMBUX MiCIlb CJYTY€E PO3POOIl BIAMOBIAHUX CTpaTeTiil i pyWHYIOUNX
00’€KT 3aX0/IiB, a TAKOK KOHIIEHTPAIlii 3yCH/Ib Cy6 €KTiB 3a1106iKHOTO BIUIMBY Ha
rOJIOBHMX HalpsMax 3arobiraHHs Ta mpoTuii 3jmounHHoCTi. [lo-yeTBepTe, TiabKK
peajibHe, KOHTPOJIbOBAHE, JOCTAaTHLO PECYPCHO 3abe3eueHe 3amobiraHHst 3JI0YIH-
HOCTI B KpaiHi CpUATUME PO3BUTKY BUEHH IIPO 00’€KT 3a1obirants 3/JI04MHHOCTI
i 3a11061)KHOTO BILJIUBY.
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Object of crime prevention as a fundamental criminological problem

Object of crime prevention is one of the main elements of the system of crime prevention, subjects
of which can’t function efficiently and carry out their tasks without a comprehension of the object’s
concept and genesis, its characteristics, classification, that needs a fundamental both theoretic and applied
researches.

Some aspects of the object’s problem had been investigated by criminologists of soviet and postsoviet
period. But they considered the object of crime prevention as a synonym of a concept of <«reasons and
conditions» of crime.

The goal of the article is to research issues, connected with the problem of crime prevention and
prevention influence more detailed.

Based on the analysis of scientific works of such criminologists as H. A. Avanesov, H. M. Min’kovs’kyj,
K. Ye. Thoshev, A. P. Zakaliuk and others, the author concluded, that the concept of “the object of crime
prevention” came on in the 70th of XX century and typically had been distinguished like a generalized
concept of different negative phenomena and processes; groups of criminogenic persons; branches
of national economy, territories, microenvironment etc., which are aggravate by crime marks. On the
assumption of practice, especially prevention activity of the Ministry of Internal Affairs’ bodies, the
concept <an object> is more capacious and understandable instead of abstractive and abstruse concept of
«reasons, conditions, correlates», <cause to effect» etc.

There is a difference between the object of crime prevention and the object of preventive influence.
These concepts are close, but not identical. The object of crime prevention are criminogenic phenomena,
which in various ways determines types or groups of crime (alcoholism, drug addiction, prostitution,
neglect, poverty, unemployment, mercenary criminality, crimes against public safety, vandalism, pedophilia,
defects of the legal adjusting and a lot of others). The object of preventive influence is a subjectified
activity of subjects. It means on which specificate and science defined phenomena their preventive efforts
are direct. Such phenomena, as usual, have a negative, but not criminogenic character.

As a conclusion of research the author underlined the necessity of further research of the problems
of crime prevention.

Keywords: research; theoretic and applied issues; the object of crime prevention and the object
of preventive influence.
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TocynapctBo Ykpauna kak cucreMa: CUCTEMHBIH MOAXO/] K NMPeIyNpeskIeHUuI0 KOPpPYIIHU

Paccmampusaemes: cyugocms 2ocyoapcmea Ykpauna xax cucmemnozo obsexma. O60cHo8v16aemcst
4en1ec000Pa3HOCL UCNONL308AHUS. CUCTNEMHOZ0 N0X00a 8 PA3PabomKe Mep npedynpexcoenus: Koppynuuu
8 Yxpaune.

KmoueBble cioBa: CHCTEMHBIN IIOAXOZ; MpeAyNpexKAeHrue KOPPYIINU; CHCTeMa TocyAapcTBa
YkpauHa.

Bcmyn. fAx BioMo, KpUMiHOTEHHA CUTYaIlisl B YKPaiHi 3aJUITAETHCS CKIAHOTO,
TOJK HEMAE TI/ICTaB CTBEPKYBATH, IO TIPaBa i CBOOOIM IPOMAISTH HAJIESKHUM YHHOM
3axutieni. I[Ipo 1e cBigyaTh i cratuctuyHi fadi [3]. AHOHCOBaHe KEePiBHUIITBOM Kpa-
iHn pechOpMyBaHHS BITIM3HIHOI aHTUKOPYTIHIHHOI CUCTEMU € aKTyaJbHUM 3aBlaH-
HSIM, 1 BUPIIIEHHIO 10r0 MalOTh CIPUATH HOBI HAYKOBI PO3POOKU.

Ananiz nimepamyprux odanux i nocmanoexa 3adaui docaioxcenns. Perpo-
CIIEKTUBHMI aHaJIi3 HAYKOBUX JKEPEJ MOKA3YE, 10 TIPU PO3POOIEHH] aHTUKOPYIIIiii-
HUX 3aXOJIiB Y BITYM3HSIHIN HayIli peasi3oByBaBcs 371€01IbIIOT0 aHAI THKO-OIUCOBHIA
migxin [2; 4; 10; 12; 18; 26]. Hari sk HanparmoBaHHs 010 0a30BUX 3acajl CUCTEM-
HOTO aHamidy sanobirannst 3mountHocti [13; 14], reHeTHYHOTO Ta TPOTHOCTUYHOTO
acITeKTiB 1€l aismbHOCTI [15], cructemuux (hakTopiB JaTeHTHU3AI] KPUMIHOTEHHUX
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yrHHUKIB [16], 06cATIB OXOPOHIOBAHKX CYCIIIBHUX BiHOCHH [17] maioTh migcraBu
HaroJIONTyBaTH HA TEPCHEeKTUBHOCTI BUKOPUCTAHHS CaMe CUCTEMOTEXHIKHM SK Teo-
PETUYHOTO THAIPYHTS [JIsT PO3POOKM 3aX0/IiB MPOTHIIl KOPYIIiitHUM TposiBam. J[o
TOTO 3K 3apa3 CUCTEeMHUN ITiJ[Xi/l BBAXKAETHCS MTPIOPUTETHOIO METOOJIOTIEI0 Y 3a110-
GiraHHi KOPYMIli B OpraHax BUKOHABYOI BJIAJU Ta OpraHaX MiCI[eBOTO CaMOBPSILY-
BaHHA Ha HOpMaTUBHOMY piBHi (11. 14 /lepkaBHOi Tporpamu 100 peastizallii 3acaj
Jlep>KaBHOI aHTUKOPYIIIIIHOI TTOMITUKY B YKpaiHi (AHTUKOPYNIIIHHOI cTpaTerii) Ha
2015-2017 poxm) [19].

Mema uiei nyéaixayii — oxapakTepusyBaTH O3HAKU JEPKaBU K CUCTEMHOTO
o0’exTa.

Buxnaodenns ocnosnozo mamepiany. SIx 3acBiuye aHasi3 HAYKOBUX JKepeJ,
cepell haxiBIliB HeMa €IHOCTI Y PO3YMiHHI MOHATTS «CUCTEMa» i 000B’IBKOBUX O3HAK
i€l peasbHOCTI. [[J19 OHUX HAYKOBITIB CUCTEMOIO € YHIKaJbHA CYKYIHICTD €JIeMeH-
TiB, 30KpeMa, BOHU HATrOJIONTYIOTh, [0 CUCTeMa — II€ IMiJliCHa CYKYTHICTh €JIEMEHTIB,
B AKill BCi eJleMEHTU HACTIJIBKU TICHO TOB’d43aHi OJIUH 3 OJHUM, 1110 BUCTYTAKOTh
CTOCOBHO HaBKOJIMIITHIX YMOB 1 iHIUX CUCTeM SIK efirHe 1iiyie [1; 24].

[H1mi rocmiiHMKY IpY BU3HAYEHH] CUCTEMHU BPAaXOBYIOTh (DAKT HASIBHOCTI 3B’S3KiB
MiX eeMeHTaMK CyKymHoCTi [7, c. 13; 25, ¢. 252; 11, c. 84; 6, ¢. 16]. Tak, O. Jlanre
111/l CUCTEMOIO PO3YMi€ MHOKUHY €JIEMEHTIB Pa3oM i3 CYKYIIHICTIO Bi/[HOIIEHb MixK
umu eseMentamu |5, c. 196]. Lleit cucteMumii mizxiz MPOTUCTABASIETHCS aHATITH-
KO-CYMAaTHUBHIH, CTATUCTUYHIN Ta MEXaHICTUYHIN KOHIIENIiSIM CIIPUNHATTS SIBUIIL
[21, c. 102-106].

Tpertiii miaxiz 10 BU3HAUEHHI CUCTEMU XapaKTEePU3YETHCS TUM, IO /10 3rajlaHuX
JIBOX O3HAK JIOJIAETHCA Tie ofHa — MeTa icHyBaHHA [8, c. 20]. OTxe, cuctema — 11e
CYKYTHICTh B32EMO3AJIEKHIX €JIEMEHTIB, IO YTBOPIOIOTH €IMHE ITiJie i MAIOTh €ITHE
npusHadeHHs abo mety [11, c. 84].

Ha Hamr morJisizi, ykasane pisHOMaHITTSI BapiaHTiB BepO6aabHOTO ((hOPMAIBLHOTO)
OINCY CUCTEMU SK YHIKAJbHOI PEAbHOCTI 1 Crenu(igyHOl CYTHOCTI TIOSICHIOETHCS
HACTYITHUM YUHOM. Bimomo, 1o moHsaTTss — 1e ¢opma MECTEHHs, sKa BioOpakae
SIBUIIA B X HAWOLIBIN CyTTEBUX O3HaKaX. OCKUIBKN 3HAYYIIICTD IIUX O3HAK BU3HAYA-
€ThCsT CyO’€KTUBHO, TO 1 BpaxXyBaHHS iX y BU3HAYECHHI MOHATTS CHCTEMU BOAYAETHCS
IIJTKOM TIPUTTYCTUMUM.

Y cBoemy 0OIpyHTYBaHHI Jiep;KaBu YKpaiHa sIK CHCTEMHOTO 00’€KTa MU BBaKa-
€MO 32 MOJKJIFIBE BU3HATH OOOB’SI3KOBUMMU TaKi CHCTEMHI O3HAKH:

1) HagBHICTH CTPYKTYPHUX €JIEMEHTIB;

2) B3aEMO3B’SI3KU Ta B3aEMOBAJIEKHICTD TTUX €JIEMEHTIB;

3) eauHe pusHaYeHHsT aG0 MeTa eJIeMEHTIB CHCTEMH.

3aKOHO/IaBUy, BUKOHABYY Ta CY/OBY TiJIKW BJIaJIi MOKHA HA3BaTU CTPYKTYP-
HUMM eJleMeHTaMU Jiep;KaBu YKpaiHa sK cucteMu. €1MHUM OPraHOM 3aKOHO/IaBYO1
Biajau € mapjamenT — Bepxoua Pama Ykpainu (ct. 75 Koncrturymiss Ykpainn).
[Tpesunent Ykpainu € raasoio aepsxkasu (cr. 102 Koncruryiii Ykpainu); Kabiner
MisnicTpiB YKpaiHu € BUIUM OPraHOM y CHUCTEeMi OpPraHiB BUKOHABYOI BJjaau (CT.
75 Koncturytii Ykpainn). [lenTpasbHuMu opranaMyu BUKOHABUOI B YKpaiHu €
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MiHiCTEpCTBa, AepKaBHi KOMiTeTH (1ep:KaBHi cy:KOM) Ta HEeHTPaJbHiI OPraHud BUKO-
HaByoi BjaaM 3i cremiaabauM cratycoMm (1. 1 Ykasy Ilpesunenta Ykpainu «IIpo
CUCTeMYy IIeHTpPaJbHUX OpraHiB BUKoHaB4oi Biaau» [20]. [IpaBocynns B Ykpaini
3aiticHo0Th cyan (1. 124 KoncruTyil Ykpainun). AZIMiHICTPAaTUBHO-TEPUTOPIaIb-
HUHN ycTpiii YKpalHU CTaHOBJIATH Taki eqeMeHTH: ABToHOMHa PecmyOmika Kpum,
obustacti, paiionu, Micra, paitoHu B Mmictax, cesmma i cena (cr. 133 Koncruryriii
Ykpaian).

[lpyra cuctemHa o3HaKa Jep;KaBW YKpaiHa — B3a€EMO3B'SI3KM Ta B3a€EMO3AJIEK-
HICTh 3a3HAYEHUX €JIEMEHTIB. Y TeOpii CHCTEMOTEXHIKM 3B’SI3KH — Ii€ B3aEMOOOY-
MOBJIEHICTD iCHYBaHHSI SIBUIII, PO3/IIJIEHUX ¥ MPOCTOPI Ta y Yaci; 0OMeKeHHsT CTYTIeHSsT
cBoboau; (isuune, eHepreTruHe, iHGopmarliiiine moeaHanus o6’exris [7, c. 48].
Y cycninbersi k (a oTKe, 1 11 iepKaBU SIK CUCTEMU BIIOPSI/IKYBAHHS SKUTTEiSb-
HOCTI CyCiJibcTBa) (haxiBIli-CUCTEMOTEXHIKA OKPECTIOI0Th celndiuHnii BU/ B3a€-
MO3B’SI3KiB — B3a€MOBIHOCHHU: «B3aeMoBiHOCHHN — GE3KOHTAKTHWII HE3PUMUIA
B3aEMO3B’SI30K, M0 BUHUKAE B MPOIECi €BOIOIIi CUCTeM 3€MHOI TPUPO/IA HA PiBHI
opra"iyHux (KBiTH, TBAPUHN) Ta COIIATbHUX CUCTEM. Y CYCIIJIbCTBI K CUCTEMIi
MalOTh Miclle B3a€EMO3B’SI3KM Ta B3aeMOBifiHOCMHU. OIHAK B3a€MOBITHOCUHU OTPU-
MYIOTh CTaTyC TOMIHAHTHOI (h)OPMU 1TO3aCUCTEMHUX Ta MIKCUCTEMHUX 3B’sI3KiB» [9,
c. 39].

Ha wam norzsij, gificHo MOKHA TOBOPUTH TTPO HASBHICTH B3aEMOBIJIHOCUH SK
BUJIy CHCTEMHOTO B3a€EMO3B’SI3KY — COIATbHOI B3aEMO/Iii. TiyMauuTH 1110 KaTeropito
B ACIIEKTI CUCTEMOTEXHIKU TIPUNHATO SIK cmau mamepii, enepezii ma ingopmauii, wo
CBI0OMO BUSHAUAEMBCS TIOODMU 3 YPAXYBAHHAM CYCNIIbHUX npasul. Sk i Oyab-sKe
SBUIIE CBITY, CyCIJIbHI B3a€EMOBITHOCUHU TIPOSIBILIOTHCSA Yy MaTepiaJbHOMY, eHep-
reTUYHOMY Ta iH(popMaIiiiHOMy acrekTax. Y MarepialbHOMY acrekTi — 1e jii abo
Ge31isIBHICTD JII0/Iei, Y eHePreTUYHOMY — IepelaBaHHs (BUTpaYaHHs ) PISHUX BB
eHeprii, B iHopMmartiiiHoMy — 3MiHa cyTHOCTI Ta 06¢csriB indopmariii. I came B3aemo-
BI/[HOCHU € TUMU 3B’d3KaMU, 110 TOEAHYIOTh 3Ta/laHi eJIeMeHTH CUCTeMU JlepsKaBu
Ykpaina. 3a HasIBHOCTI HOPMATHBHOI yPEryJIbOBaHOCTI B3AEMOBITHOCHHY HAOYBAIOThH
cTarycy ImpaBOBiTHOCHH.

Tpers o3Haka Jep:kaBu YKpaiHa SIK CUCTEMHOro 00’€KTa — €rHa Meta abo mpu-
3HAYEHHS CTPYKTYPHUX €JIeMEHTIB cuctemu [23, c. 27]. Y 3araibHOMY pO3yMiHHI
METOI0 CTBOPEHHSI/iCHYBaHHSI CUCTEMU BBaXKatoTh: 1) TeBHMI (3aaHuil 330BHI a60
BCMANOGIEHUTL CAMOI0 CUCMEMO10) HANOLIbIN fo1iibHIi (GakaHWil) KiHIleBUI cTaH |8,
c. 50; 11, c. 85]; 2) peamnizattist HeOOXiZHOTO MOPSIIKY 3MiHN CTaHiB (TIOTPIOHUN PyX);
3) sabesnedyeHHs NOTPIOHOrO HAIPIAMKY PyXy cUcTeMU 0e3 KOHKPeTH3allii KiHIeBOoro
crany cuctemu [8, c. 50; 23, c. 28—-29].

JlepxaBy Ykpainy OyJio CTBOPEHO JIFOJbMHU, TOK BOHA € CHCTEMOIO IMITYYHOO
[8, c. 36]. I ii cy6’ekTUBHOI MeTOIO MalOTh OyTH 00pasu Oa)kaHOTO MAHOYTHHOTO
(crany cucremu abo pesyibraTiB dyHKiioHyBauus) [7, c. 38; 23, c. 28—29].
Y oMy ceHci MeTy cucTeMHu Jiep;KaBu YKpaiHa MOKHA OKPECJUTH 3TiHO 3i CT. 3
Koncrurytii — cnpsmosanicms HistIbHOCTI epKaBu BU3HAYAIOTH TIpaBa i cBOOGOIN
JIOJTUHU.
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Y 3araJibHOMY PO3yMiHHI TPU3HAYEHHSIM CHCTEMI BBAKAETHCS 0eKIaAp08ana 3at-
HicTh peasizoByBaTH (hyHKIIII, 1110 3a6e31eUyIoTh JocsrHeHHst MeTn |8, ¢. 27]. DyHK-
IisT 5K — Iie 30BHIIIHIN MPOSB BJACTUBOCTEN 00’€KTa B iCHYIOWiil CHCTEeMi BiZHOCHH,
3[aTHICTh JI0 [ii, BIIMB, 3aJ0BOJIEHHS TTIOTPeD, poJib, 0008’13k [8, c. 28]. CrucreMHO©0O
dyHKIIiE AepkaBi YKpalHa MOKHA BU3HAYNTH JisSJIBHICTD 3 YTBEPIKEHHS Ta 3a0e3-
HevYeHHsI paB i ¢cBOOO JIIOIUHN — TOJIOBHUIT 000B’s130K siepskaBu (ct. 3 Koncruryiii
Yrpainn). OyHKILT peamisyoTbest y pisHux cdepax Aep:KaBHOTO JKUTTsL. Y MOJITHY-
HiiT cepi — mosiTnuna yHKiis (3abe3nedeHHss (DYHKIIOHYBAHHS J€MOKPATUIHUX
MOJIITHYHUX IHCTUTYTIB), B EKOHOMIUHIN — eKoHOMiuHa (3abe3nedyeHHsT pUHKOBOI
€KOHOMIKHN ), y COIialbHIl — colliasbHa (COTiallbHUI 3aXUCT HACEJIEHHS), Y TTPaBOOXO-
POHHII — (DYHKIIisI OXOPOHU TIPABONOPSAKY (3abe3redeHHs BUKOHAHHS HOPMAaTHBHIX
IIPUIUCIB YYaCHUKAMU CYCIILJIbHUX BIIHOCHH), B €KOJIOTIUHII — TaK 3BaHa «€KOJIOTiYHA
dyHKIisg» (OXopoHa HABKOJIMIIHBOIO cepefoBuia). 3asHadeni GyHKIii Gesnocepes-
HBO Peai3yloThCs Y JiSIBHOCTI BIJIOBIIHUX IEPKABHUX OPTaHIB.

3 orJisgy Ha okpecseHi (DYHKINI Ta 3rajilaHe BUIle BU3HAYEHHS, TPU3HAYEHHIM
nepkaBy YKpaiHa sIK CHUCTEMU CJIi/l BBAKATH rapaHTyBaHHsI TIPaB i cBOOOJ JIIOJUHH,
110 1 € 3Micmom iepKaBHOI JiSJIBHOCTI 3TiHO 31 ¢T. 3 Koncturynii Ykpainu.

O62z060penns pesyavmamie. HasiBHiCTh yKazaHUX OOCTaBUH € MiHIMaJbHO
JOCTATHIM /IS THATBEP/KEHH JepskaBy YKpaiHa sk cucteMHoro ob’ekra. I cripasBa
He Jiiie B TOMY, IO JKOJIEH 3 BiJOMMX HaM (haxiBIIiB He 3arepedye MpPOTH TPHOX
Ha3BaHMX O3HaK cucteM. [loHas Te, BU3BHAUEHHS CHCTEMHOIO XapaKTepy Jeps;KaBu
YkpaiHa 3a TpbOMa OKPECJEHUMHU BJIACTUBOCTSIMU €, HA HAII TOTJISII, HAKOLIbI
KOHCTPYKTUBHUM MiATPYHTSIM JIJIST TOCJIKEHHS TIPOOJEMU YKPATHCHKOI KOPYIIIIi.
Take TBep/KEHHsT 3aCHOBYEThCSI Ha HOpMax cT. 3 3akoHy Ykpaiuu «IIpo 3anobirants
KOPYIILii», Je KOPYIILI€0 Ha3BaHO BUKOPUCTAHHS 0COO0I0, 3a3HAYEHOIO Y YaCTHHI
nepirii ¢r. 3 mporo 3aKOHY, HaJlaHUX il CJIy;KOOBUX MOBHOBAYKEHD YK OB’ I3aHUX
3 HUMU MOKJIUBOCTEH 3 METOI0 OJ[ep/KaHHs HEIPaBOMIPHOI BUTOAU ab0 MPUAHATTS
TaKOIl BUTOAMU, YU IPUNHATTS OOIISTHKY /TIPOIO3UILT TaKoi BUTOIM JJist cebe M THIIX
oci6 abo BIAMOBIHO OOIITHKA,/TIPOTIO3UIIisT YV HAIAHHST HEITPABOMIPHOI BUTO/M 0CO0I,
3a3HAYEHIN y yacTHHI mepiiii cT. 3 1boro 3akoHy, abo Ha ii BUMOTrY iHIMM (hisHUHUM
Y1 OPUAUIHAM 0COOAM 3 METOI0 CXUJHUTHU 1[I0 0cO0Y /10 MPOTUIIPABHOTO BUKOPHU-
CTaHHS HAJIAHWX 1i1 CIyKOOBUX MOBHOBAKEHD UM MOB’SI3aHNUX 3 HUMU MOKJINBOCTEN.
BoueBujib, Taka KOpyMIiiiHa AisLIbHICTD € IPpo0IeMOoIo He cama 110 cobi, BOHa TI0CTae
MEPENTKOI00 Ha TIJIAXY AOCATHEHHS METHU iCHYBaHHS JEPsKaBU K CHCTEMU.

Bucnoeox. O6rpyHTyBaHHs IepKaBU YKpaiHa SIK CHCTEMHOTO 00’€KTa BiJIKPUBAE
MepCIeKTHBU BUBYEHHT TIPOOIEMI KOPYIIIIii Ha 3acaax CUCTEMOTEXHIKH, 1110 i Oyjie
MpeIMeTOM HAINX MOAAJIBITNX HAYKOBUX TIOMTYKIB.
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The state of Ukraine as a system and corruption as a systemic problem of it functionality

The article reveals the relevance of corruption in Ukraine. The expediency of using a system hike
in the implementation of its prevention measures is indicated. The essence of the state of Ukraine as a
system object is substantiated.

The reform of the domestic anti-corruption system is an urgent task. His decision requires new
scientific developments.

The development of anti-corruption measures in domestic science was mainly implemented analytical
and descriptive approach. We have the work on the basic principles of the system analysis of crime
prevention, genetic and prognostic aspects of this activity, systemic factors of the lationization of
criminogenic factors, and the extent of protected social relations.

This gives grounds for arguing that the use of system engineering as a theoretical basis for the
development of anti-corruption measures is warranted. In addition, the system approach is now approved
as a priority methodology in preventing corruption in executive bodies and local self-government bodies
at the normative level (in item 14 of the State Program on the implementation of the principles of state
anti-corruption policy in Ukraine (Anticorruption Strategy) for 2015-2017.

The purpose of the work is to minimize corruption in Ukrainian society. And the specific task is
to justify the state of Ukraine as a system, where corruption is a systemic problem of its functionality.
Specialists have no unity in understanding the notion of “system”.

In our substantiation of the state of Ukraine as a system object, we consider it possible to recognize
as obligatory those system features that are currently being agreed upon by the majority of system
technician specialists:

1) the presence of structural elements, which together represent a unique reality;

2) the interconnection and interdependence of these elements;

3) the only purpose or appointment of system elements.

The first systemic sign for the system of state Ukraine is confirmed by the fact of the uncertainty
of state bodies.

In the material aspect, social relations are actions or inactivity of people, in energy — transmission
(spending) of different types of energy, in the information — the change of the essence and volumes of
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information. And it is the relationships that are those connections that combine the elements of the state
system of Ukraine.

The purpose of the state system of Ukraine can be outlined in accordance with Article 3 of the
Ukrainian Constitution: the direction of the state’s activity determines human rights and freedoms.

The systemic function of the state of Ukraine can be defined by the activity of asserting and securing
human rights and freedoms, which is outlined in Article 3 of the Constitution of Ukraine as the main duty
of the state. Guarantees (guarantees) of human rights and freedoms — the content of state activities in
accordance with Article 3 of the Constitution of Ukraine.

Conruption can be considered as a phenomenon that creates a problem of changing the normatively
defined purpose of the state system of Ukraine — guaranteeing human rights and freedoms to antisocial —
guaranteeing (providing) personal interests of corrupt officials.

As a result, there is also a problem of obstacles to the realization of the rights of citizens, which in
the sense of the system approach and in fact represents a problem of failure to achieve the goal of the
state system of Ukraine.

Keywords: system approach; prevention of corruption; system of state Ukraine.
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TEACHING ANTI-CORRUPTION IN THE CAUCASUS
AND BLACK SEA REGION(S)

There is hardly a topic in the current transformations that is as central as corruption. Anti-corruption
efforts go back to the nineties when globalisation turned the world into a corporate playing field. Since
then, a wealth of tools and instruments has been invented, and any student of anti-corruption can be
certain to find abundant materials. From a teacher’s perspective, turning these materials into a coherent
academic subject is the first challenge.

But anti-corruption is not a subject like any other. If taught properly, it should challenge every
student’s moral compass and become a catalyst for the development of professional ethics. Anybody
who has ever been forced to pay bribes in a university setting will remember <«turning red with shames.'
Bribing your teacher, as compared to a traffic police or customs officer, seems like the ultimate betrayal
of the notion of the intellectual community between scholar/teacher and student, and it throws into doubt
the entire system of values and goals that higher education stands for. In its effect, it is as pernicious as
doping in sports. And when the shame is overcome, the result will be a graduate who is <street-wise», who
is ready to play the game and expect nothing less from his or her colleagues.?

Against this background, the purpose of this paper is twofold. It serves as a reflection on the
state of anti-corruption efforts in the Black Sea and Caucasus region(s)® and suggests a model how
electronic resources could become a catalyst in bringing blended learning/teaching on anti-corruption
to the region(s). At the same time, it develops the scholarly argument that the <toolkit box approachs>
Javoured by the United Nations Office on Drugs and Crime (UNODC) is not sufficient to address
the root causes of corruption in the region(s). As an alternative and to the extent that it concerns the

! Tuliia Mendel, In Ukraine’s Universities, Trading Bribes for Diplomas, available at <http://
www.politico.eu/article/trading-bribes-for-diplomas-in-ukraines-universities-taxes-transparency-
education-corruption/>.

2 See Elena Denisova-Schmidt, Martin Huber and Elvira Leontyeva, On the Development of Students*
Attitudes towards Corruption and Cheating in Russian Universities, Université de Fribourg Working
Paper Series Nr. 467 (11.2016).

3 The reason of speaking not of one region is that there is neither a clear Black Sea regional identity
nor a distinct Caucasus regional identity. It is probably pointless to argue about specific affiliations
of individual countries, as the problems are largely overlapping.
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Black Sea and Caucasus region(s), it is suggested to place anti-corruption more firmly into the context
of Europeanisation as part of the European Neighbourhood Policy (ENP) and the Eastern Partnership
(EaP), in particular. As such, it should be integrally linked to the support of civil society, independent
media, independence and integrity of the judiciary, and open government.

Keywords: teaching anti-corruption; civil society; professional ethic; European Neighbourhood
Policy; Eastern Partnership.
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Bonpocsi antukoppynuuonnoro oGyyenus B Kaskazckom u YUepHOMOPCKOM pernoHax

Paccmompervt 60npocol opeanusauuy aHmMuKoppYNUUoHHozo obyuenus 6 zocydapcmeax Yepromop-
cx020 u Kaskasckozo pezuonos. Apzymenmuposano, umo uUcnoivb308aHUe 6 IMUX UYENSsX JNEKMPOHHbIY
Pecypcos, 8 UAcmMHOCMU MEMOOa <YHUBEPCALLHOU UHCIPYMEHMATIbHOU cucmembls, 0000pentozo Ogu-
com OOH no 6opvbe ¢ Hapkomukamu u npecmynHocmvro, HedoCmamouro Oisi UCKOPEHEHUS NPUUUH
KOppYnuyuu 6 3mux pezuoxax. B xauecmse anvmepHamuevl npeoioieno uHmeHcUpUuuuposams anmu-
KoppynyuonHoe obpaszosanue 6 konmexcme Eeponetickotl norumuxu dobpococedcmea u, 8 uacmuocmil,
Bocmounozo napmuepcmea. Imo npednonazaem o6s3amenvHyo no00epucKy co CMOPOHBL ZPANCOAHCKOZ0
0bwecmea, He3aBUCUMbBIX CPedCcme MACCO8OU UHDOPMALUL, 4 MAKHCE HE3ABUCUMOCTIU U 83AUMO0CUCMEUS.
CYOEOHBIX U NPABUMETLCMBEHHDIX OP2AHOS.

Kirouessbie ciroBa: aHTHKOPPYIIIIMOHHOE 00yY€EHIE; TPAKIAHCKOE 0BIIeCTBO; IIPOhecCuoHaIbHAs
9TUKA; OTKPBITOE [TPABUTENBCTBO; EBpOIeiickast momTika 100pococencTna.

Taking stock of anti-corruption efforts in the Wider Europe. Comparing the
Black Sea and Caucasus region(s) to the Western Balkans' as the other pre-eminent
theatre of Europeanisation, there is a marked difference in the level achieved and,
in particular, in the prevalence of regional anti-corruption initiatives. In the Black
Sea and Caucasus region(s) there is no network of law schools and law faculties
committed to fighting corruption.? Likewise, there is no regional anti-corruption
initiative similar to the Regional Anti-corruption Initiative (RAI) created in 2007
as a follow up to the Stability Pact Anti-corruption Initiative.> The latter, among
other things, set out to establish a Framework for Integrated Anti-Corruption Legal
Education in the region.!

When it comes to inter-regional associations, the record is likewise mixed.
The European Partners against Corruption (EPAC) and the European Contact-

! Inter-regional comparisons in Europeanisation studies are still rare. See e.g. Thomas Kruessmann
(ed.), Moving beyond the ‘Kosovo Precedence’. EU Integration for Moldova and the South Caucasus,
LIT Verlag: Zurich 2015.

2 Compare, for instance, the well-developed South East European Law School Network (SEELS) at
<http://www.seelawschool.org>.

3 As for the Black Sea region, Bulgaria, Moldova and Romania are members of RAI.

* To achieve this goal, in 2012 a South East European Judicial Training Network (SEEJTN) was
established. Compared to this phase # 1, a phase # 2 was envisioned to create a common platform
between SEELS and SEEJTN as a way to developing learning information tools. See <http://
rai-see.org/wp-content/uploads/2015/07 /Establishment _of Framework for IntegratedAC Legal
Education_in_SEE-Project Overview.pdf>. It is unclear, however, at which stage of realisation this
project is.
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Point Network against Corruption (EACN)' are solidly represented in the Western
Balkans. Their presence in the Black Sea region is much less pronounced,’ and in the
Caucasus only Azerbaijan is a member. By comparison, the International Association
of Anti-Corruption Authorities (IAACA) has a more balanced geographical reach
and includes also the Black Sea and Caucasus region(s).?

Looking at individual countries in the Black Sea and Caucasus region(s),
individual law curriculums typically do not provide for teaching the subject of anti-
corruption. The criminalisation of bribery is usually covered in advanced criminal
law classes, while administrative and civil sanctions are usually not covered at all.
Issues of enforcement partly fall into criminal procedure classes. Alternative models,
esp. the creation of anti-corruption agencies, may be treated in administrative law.
Compliance issues and the rights and obligations of employees of corporations do fall
at best into labour law classes, but there is no coherent treatment of anti-corruption
compliance in the private sector. Other disciplines like Global Studies offer a
comparative perspective on approaches adopted in a large number of countries.
Economics may present and challenge some of the behavioural underpinnings of
corrupt behaviour, and Business Studies may reflect on suitable corporate structures
to avoid managerial liability.

All in all, in the Black Sea and Caucasus region(s) by the year 2017 we (still)
do not see a coherent treatment of anti-corruption as an academic discipline. And
the incentives to do so may not be overwhelmingly strong, either. Indeed, as long as
university rectorates need to rely on a few faculties, esp. law faculties, as «cash cows»
for their budgets, there can be no sizable fail rates in the large group of students
known as kontraktniki, i.e. those who pay for their education themselves. So there
is often a tacit acknowledgement that integrity standards need to remain «flexible»
in order to accomodate the special wishes and needs of those who are paying large
tuition fees. This, of course, does not preclude the introduction of anti-corruption
as a discipline, but it makes it harder to justify the real-life concessions which seem
unavoidable.

In this situation, can extra-curricular activities like massive open online courses
(MOOC:s), seasonal schools or ad hoc planned seminars by outside lecturers make a
difference? Similar to the task of squaring the circle, there are a number of barriers
to overcome.

* The lecturer of the class should not be part of the traditional faculty. He or
she should be outside of the networks of favours, career expectations and dependen-
cies. Still, inviting «fly-in» faculty to teach the subject of anti-corruption is costly.

¢ In order to obtain sizable (ETCS) credits, there should be a normal workload
for every student. Still, students are overtasked with their regular classes and will
have no motivation to spend even more time for a class that is not strictly required
to achieve their diploma.

! See <www.epac-eacn.org>.
2 Members are Bulgaria, Romania and Ukraine.
3 See <www.iaaca.org>.
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* Students from countries with a high level of corruption and years of anti-cor-
ruption propaganda will not expect that a new class will be any different than the
window-dressing they have seen.

Breaking through these multiple barriers is surely not an easy task. It will
probably take committed teachers to stand up against the multitude of difficulties
and present anti-corruption as an involving subject. Beyond the subjective factor,
the EU itself should present grounds for a dedicated approach in anti-corruption.
While the EU had for a decade or so practiced a double-standard in preaching
anti-corruption abroad while leaving its Member States a free hand outside the
realm of the protection of the Community’s financial interests, in 2015 and 2016
the dynamics seem to have come around full circle to formulating a unitary val-
ue-based message. Not only were the Association Agreements concluded with
Moldova, Ukraine and Georgia consistent in their anti-corruption message. The
EU Commission in its ENP Review also emphasised stabilisation and economic
growth along with public administration reform as key goals' — and all included, of
course, vigorous anti-corruption measures. Corruption is among the «<EU crimes»
for which the Lisbon Treaty gave the EU a legislative competence to determine
minimum requirements,” and it is intimately linked to the realisation of the funda-
mental freedoms for which ancillary criminal competences are now provided.® The
same position is reflected in the European Agenda on Security.* While wide-spread
anti-corruption demonstrations and civil society activity in Romania underscored
this new anti-corruption drive, the EU Commission in early February 2017 sur-
prisingly took a step back when it announced that the Second EU Anti-Corruption
Report which was scheduled for 2016 and which had become overdue by then,
would be scrapped.’

Looking at all these developments it is clear that promoting an agenda of
anti-corruption teaching in the Black Sea and Caucasus region(s) is a call of the
time. Still, the ubiquity of anti-corruption rhetorics makes it difficult to break
through the «glass walls» of student expectations. Designing a class format that will
address these concerns is a difficult task.

! Joint Communication to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions ,Review of the European Neighbourhood Policy“ of
18 November 2015, JOIN(2015) 50 final.

2 Art 83 (1) TFEU.

3 Art 83 (2) TFEU.

* Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions ,The European Agenda on
Security“ of 28 April 2015, COM(2015) 185 final.

> See <https://euobserver.com/institutional/136775> and <https://transparency.eu/ac-report-
shelved />.
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Is corruption different in the Caucasus and the Black Sea region(s)?
«Fighting corruption is like fishing on Discovery Channel: catch, show and release.»’

This joke which recently circulated on Facebook captures some of the specifics
of (anti-) corruption in the Russian-speaking world (including the Caucasus) that
would not normally come to the mind of a Western expert. It points to the idea
that the way corruption is defined and understood is a function of the need to show
some result of fighting it. «Catching», «<showing» and «releasing» have all their own
logic and rationale. Therefore, the construction of corruption and the appearance of
fighting it go hand in hand.

In terms of academic approaches, the aforementioned pun is reflected in a school
of analysis that looks to the social construction of corruption with its roots in social-
ist traditions, post-socialist transitions and the formation of social capital.? From this
perspective, every country is unique and deserves to be treated on its own. In other
words, what is «fish», what is «catch» and why a certain catch gets to be «shown»
and then «released» is basically open to definition. I will come back to this approach
in the latter part of this chapter.

By comparison, there is an approach that starts from a unitary definition of
corruption® and traces its perception over time.! Looking at Transparency Interna-
tional’s (TT’s) latest Corruption Perceptions Index (CPI) for the year 2016, we find
Georgia as the frontrunner among the countries of the Caucasus region with the low-
est perception of corruption in the public sphere, now ranking at # 44. Turkey is at #
75, Armenia at # 113, Moldova and Azerbaijan at # 123 and the Russian Federation
and Ukraine at # 131. While not disputing the accuracy of these observations, it is
now widely agreed that a perceptions-based ranking alone is inherently problematic.

Since the early days of the Rose Revolution, Georgia has made waves by rigor-
ously suppressing petty corruption in the public sphere and being the first country
to systematically use new technologies like e-government to minimise the scope of
situations in which citizens might be asked to pay for the «facilitation» of services.
In fact, the World Bank has had a large stake in the reforms and used its positive
outcome to propagate the approaches it had supported. Thus, Georgia became the
poster boy of a successful anti-corruption policy, and the more self-congratulating

! ,Bopbba ¢ koppyIiumeii — 910 Kak ppibaska Ha KaHajae Discovery: moiimMasu, IoKa3aju, OTILYCTUIIN.
(author unknown).

2 See, for instance, Dirk Tinzler / Konstadinos Maras / Angelos Giannakopoulos, The Social
Construction of Corruption in Europe, Ashgate 2012; Diana Schmidt-Pfister / Holger Moroff (eds.),
Fighting Corruption in Eastern Europe. A Multi-level Perspective, Routledge: 2013. See also the
final report of the FP 6 ,Crime and Culture® project led by the University of Konstanz, available at
<http://cordis.europa.eu/docs/publications/1224,/122489391-6_en.pdf>.

3 By all means, the definition most commonly used today is the one that became popular through
Transparency International (TI): ,Corruption is the abuse of entrusted power for private gain®.

* Most prominent in this respect is, of course, the annual TI Corruption Perceptions Index (CPI),
available at <http://www.transparency.org/research/cpi/overview>.
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publications appeared' the firmer the perception took root that indeed the struggle
against corruption in Georgia has been led vigorously and successfully. The problem
with focusing on petty corruption in the public sphere is that grand corruption in
politics, primarily in the form of nepotism and trading in influence, become widely
disregarded. This is true especially for the controversial role of Bidzina Ivanishvili
as the puppet master of the Georgian Dream coalition and his Kartu Foundation as
a reservoir of «Georgian Dream» cadres that takes up positions in the entire coun-
try. Another area that is systematically neglected is corruption in the private sector
which is dominated by closely-knit male networks.

Turkey’s record in anti-corruption will surely need to be re-written, as President
Erdogan’s counter-putsch systematically attacks independent media known for their
coverage of corruption issues, including investigations against the sons of President
Erdogan in the 2013 «gas for gold» scandal. The judiciary which has never been
fiercely independent in the first place is now suspected of being undermined by
Gnlen forces, and it remains to be seen how effectively civil society will be able to
work in the future.

In terms of perception, Armenia, Azerbaijan and the Russian Federation are
more or less in one group of countries. But the differences are stark. In Russia, if it
wasn't for Alexey Navalny’s Anti-Corruption Foundation,? there is hardly an interest
in disclosing corruption. Instead, there is an entrenched expectation of holders of
office enriching themselves that not even the most notorious cases raise an eyebrow
anymore. Since civil society has been stifled by the NGO «foreign agent» reforms of
2012 and media have been brought under more or less complete state control, there
is hardly an independent channel left to survey United Russia’s pervasive influence
over the country. As in the Soviet Union, anti-corruption is used as a tool for pre-
paring reshuffles of those in power. Armenia, by contrast, is run by a small clique of
people with little popular legitimacy and, having sold out Armenia to the Eurasian
Economic Union, with an increasing motivation to engage in rent-seeking while
still in power. Azerbaijan, by contrast, is much less «in the pocket» of the Russian
Federation, but pursuing its own authoritarian brand of politics with a rigorous
suppression of civil society. Ukraine is perhaps the most problematic case. While
the Euromaidan’s «Revolution of dignity» symbolised the desire to break free from
post-Soviet traditions, the reality of engrained corruption, a catastrophic state of the
economy and pervasive oligarchs controlling business is difficult to overcome. EU
support policies focus on the issue of corruption, but it sometimes seems that the
perception of a high level of corruption is self-serving, as the EU and its Member
States are looking for reasons to shy away from the colossal task of restructuring
the country.

! See World Bank, Fighting Corruption in Public Services, Chronicling Georgia’s Reforms, The World
Bank 2012. Also available at <http://documents.worldbank.org/curated/en/518301468256183463/
pdf/664490PUBOEPI0065774B09780821394755.pdf>. Similar Christofer Berglund / Johan Engvall,
How Georgia Stamped Out Corruption on Campus, Foreign Policy of 3 September 2015, available at
<http://foreignpolicy.com/2015,/09,/03 /how-georgia-stamped-out-corruption-on-campus,/>.

2 See <https://fbk.info/english/about,/>.
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Thus, boiling down the corruption situation in each country to one marker
of perception is rather misleading. Perception is also not good at distinguishing
between petty and grand corruption. When the fight against petty corruption in
Georgia dominated the headlines, a lot of people were positively impressed. But they
remained unaware of grand corruption which mostly took the form of nepotism and
trading in influence. In other countries, there were similar success stories in fighting
petty corruption, but the perception remained fixed on grand corruption. For exam-
ple, Belarus which ranks at # 79 in the CPI for 2016 is, by all impressions, corrup-
tion-free when it comes to the everyday experience of its citizens. This freedom from
petty corruption is, of course, due to the threat of rigorous repression. Hence, the
overall repressive nature of the Belarusian regime is much more strongly reflected
in the perception-based ranking of the country. Similarly, Azerbaijan has employed
technological advances like e-governance in a push to increase transparency and
public accountability. And again, the semblance of a vigorous fight against corruption
impacted much less on the perception of corruption than the overall neo-patrimonial
approach of President Aliyev’s regime.

Indeed, in a situation where most if not all countries of the Black Sea and Cau-
casus region(s) have ratified the major international anti-corruption conventions
and submitted to monitoring and peer evaluation mechanisms like GRECO and
others, there is a need to «show» progress, at least in areas which do not hurt the
interests of those in power. Students of anti-corruption must be aware of the most
important frameworks in international law and the state of the respective monitoring
exercises. But looking at problems and gaps only from the perspective of a lack of
implementation creates the wrong picture.!

Coming back to the idea of «fishing on Discovery Channels, if the analysis of cor-
ruption is to deliver a methodological basis for designing a regional anti-corruption ini-
tiative, it is necessary to look at the social construction of corruption and to understand
why it is so engrained in the countries of the Black Sea and Caucaus region(s). This
perspective is, of course, also not without problems. There is now a rich international
debate on anti-corruption advances around the world,? and prima facie there is not any
reason to claim that corruption in the Black Sea and Caucasus regions(s) is just «so
much more» engrained compared to Latin America, South East Asia, Southern Africa
or the Arab world. Still, across all regional perspectives, there is a unifying consensus
that anti-corruption is not about «rooting out an evil»,® but about changing cultures.

! An example of such a wrong perspective is Vahan Asatryan / Arpine Karapetyan / Arzu Abdullayeva
/ Tamar Pataraia: State of the Fight Against Corruption in the South Caucasus, CASCADE European
Policy Brief, August 2015, available at <http://www.cascade-caucasus.eu/en_GB/759>.

2 See for instance the very interesting overview of the Wilson Center, available at <http://pages.
wilsoncenter.org/index.php/email /emailWebview?mkt_tok=ey]JpljoiTURBek9HUTBZek]JtWIldW
ayIs[nQiOiJZNmM5WFVGMjJKQW5kOFNMaXZDY0t6Rnd EdU F1OFpIY2ZjNmRjUDFpM WS
0R3dYaWpMSUS5CT1FEQW1RUXM3ODN6ZW02MytRVG8zRVdSd1RjSGFLakt2RytDMmFD
WjdsTGITW Dg3ZW5hdDd4bz0ifQ%3D%3D> and the Global Anti-Corruption Blog, available at
<https://globalanticorruptionblog.com>.

3 See, for example, the speech of Hillary Clinton on International Anti-Corruption Day 2009: <https://
www.youtube.com/watch?v=nT40K] 4Wh0>.
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Very often, the root causes of corruption and the reasons for sluggish enforce-
ment, implementation problems and ominous gaps in legislation are the same. What
is necessary therefore is to place corruption as well as the anti-corruption effort into
the wider context of open government, a self-driven anti-corruption effort, public
scrutiny through independent media and an active civil society, and finally an inde-
pendent judiciary. Changing a culture of corruption is possible! Adapting the legal
framework and introducing best practices is needed, but instead of the now dominant
«toolkit box approach» by which individual features prescribed by international law
and supported by donors get introduced, implemented and evaluated, the anti-cor-
ruption effort needs to be built on incentives and the idea of «checks and balances».
It is only when self-interest is harnessed that the incentives can be brought to bear
for a real anti-corruption effort.

In the public sphere, this idea is expressed by the requirement of an independent
anti-corruption body' that within government is exclusively tasked with bringing the
anti-corruption agenda to the line ministries. There is a host of problems in achiev-
ing this goal and a large amount of literature now revolving around the question
how such bodies, commonly called ACAs (anti-corruption agencies) can be made
effective and prevented from capture by vested interests. Studying ACAs in compar-
ative perspective is therefore an important approach in designing an anti-corruption
curriculum.

Self-interest can also be used in the private sector. In what originally is a
U.S.-approach, the interest of a disgruntled bidder in a public auction or tender who
believes to have been treated unfairly is a powerful tool to bring action, primarily
through the courts. Art 1 of the Civil Law Convention against Corruption which has
been widely ratified throughout the Black Sea and Caucaus region(s),? expresses this
idea more broadly.® The effectiveness of this mechanism, however, critically hinges
on two factors: openness of government and independence and integrity of courts.

Accessibility of information, accountability and transparency are key to prevent-
ing corruption in the public sphere. Many governments are purposefully hiding tax-
payers’ money in off-budget funds, public tenders get manipulated for private gain,
and a host of administrative resources is brought to bear for the sake of private gain.
When looking at the Black Sea and South Caucasus region(s), we see that currently
levels of openness of government are quite varied. According to the World Justice
Project’s Open Government Index 2015," out of 102 countries Georgia is ranked at
# 29, Ukraine at # 43, Moldova at # 46, the Russian Federation at # 67 and Turkey

U Art 6 UNCAC. See additionally the Jakarta Statement on Principles for Anti-Corruption Agencies,
available at <https://www.unodc.org/documents/corruption/WG-Prevention/Art 6 Preventive
anti-corruption_bodies/JAKARTA_STATEMENT _en.pdf>.

2 The only country of the region which did not ratify the Convention is the Russian Federation.

3 Art. 1 ,Each Party shall provide in its internal law for effective remedies for persons who have
suffered damage as a result of acts of corruption, to enable them to defend their rights and interests,
including the possibility of obtaining compensation for damage.*

4 Available at <http://worldjusticeproject.org/open-government-index/open-government-around-
world>.
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at # 82. There is no information available on Armenia and Azerbaijan. While these
data need to be subject, of course, to rigourous examination, the question arises
why prima facia Ukraine receives relatively good marks for openness of government
while in the CPI it is described as one of the most corrupt countries in the region.

A truly independent judiciary which is neither open to government interven-
tions, «telephone justice» nor to bribery by the parties is still an elusive goal in most,
if not all countries of the region. Integrity is a central value.! When the courts are
seen to be enforcing the law fairly, this creates a powerful incentive for individual
parties to bring their complaints and drag into the open corruptive practices. A
general impression of the current state of the independence of the judiciary in the
Black Sea and Caucasus region(s) is offered by the Word Justice Project’s Rule of
Law Index 2016.2 In a complex ranking that is based on 8 factors® Georgia ranks
# 34, Moldova # 77, Ukraine #78, Russia # 92 and Turkey # 99 out of 113 coun-
tries. Again, there is no information on Armenia and Azerbaijan, again the ranking
of Ukraine seems rather benevolent.

Finally, self-interest can find its expression in the professional mission of inves-
tigative journalism and a critical civil society. Contrary to older international law
conventions on anti-corruption, UNCAC in Art 13 explicitly recognises the «active
participation of individuals and groups outside the public sector such as civil society,
non-governmental organisations and community-based organisations.» Again, there is
a host of literature on media’s and civil society’s® role in anti-corruption. But when
looking at the region(s) itself, it becomes clear that Western textbook approaches
most often fail to recognise the complexities of the situation. The picture varies from
repression of traditional NGOs to strong informal activities, especially driven by
particular causes of popular discontent, to an overabundance of NGOs and a high
donor-drivenness of civil society. Respected independent media with professional
investigative journalism are rare if not absent, and most often it is committed indi-
viduals who use social media to bring public misconduct into the open. In general,
independent media are not seen as the fourth estate as which they are commonly
described in the West. Instead, the dominant perception is that of a «fifth column»,

! The Bangalore Principles of Judicial Conduct (2012) explicitly state: ,3.2. The behaviour and
conduct of a judge must reaffirm the people’s faith in the integrity of the judiciary. Justice must not
merely be done but must also be seen to be done.“ Available at <https://www.unodc.org/pdf/crime/
corruption/judicial _group/Bangalore principles.pdf>.

2 Available at <https://worldjusticeproject.org/our-work /wjp-rule-law-index /wjp-rule-law-
index-2016>.

3 (1) Constraints on Government Powers, (2) Absence of Corruption, (3) Open Government, (4)
Fundamental Rights, (5) Order and Security, (6) Regulatory Enforcement, (7) Civil Justice and (8)
Criminal Justice.

4 For further references, see in particular Indira Carr and Opi Outhwaite, The Role of Non-Governmental
Organizations (NGOs) in Combating Corruption: Theory and Practice, Suffolk University Law
Review XLIV: 3 (2011) 615-664, available at <https://www.academia.edu/1213559/The_role
of non-governmental organisations NGOs_in_combating corruption_theory and practice  and
http://www.againstcorruption.eu/wp-content/uploads/2012/09/W P-15-The-Experience-of-CS-as-
an-AC-actor-new.pdf>.
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of muckrakers and troublemakers financed by foreign governments to undermine
the state.

To summarize, in addressing the root causes of corruption in the region it is not
sufficient to follow the UNODC'’s «tool box approach» and introduce and implement
singular features. The fight against corruption can only become sustainable when an
incentive structure is put in place that allows individuals to pull corruption into the
open. Ultimately, the fight against corruption cannot be waged in an isolated fashion,
but it is part and parcel of what the EU’s external action today stands for: openness
of government, support to civil society and independent media, independence of
the judiciary. From this point of view, it is correct to see anti-corruption as part of
the EU’s Europeanisation agenda. But it would be wrong to believe that this task
can be discharged by simply referring to the relevant instruments of the Council of
Europe, the OECD and, most importantly, UNCAC. Instead, the EU should focus
its attention on the root causes of corruption and integrate the drive for anti-cor-
ruption into the general instruments of the ENP and EaP in the region(s). Unlike
gender-mainstreaming which is an accepted EU policy approach, there is so far no
anti-corruption mainstreaming in EU external action.'

Designing a curriculum for anti-corruption. The aforementioned Art 13 in
para (1) lit ¢) UNCAC obliges State Parties to undertake «public information
activities that contribute to non-tolerance of corruption, as well as public education
programmes, including school and university curricula; (...)». So, for the first time
governments across the world have entered into an obligation to introduce anti-cor-
ruption topics into university curricula. To achieve this goal, UNODC created a
mechanism to bridge the gap between international organisations, governments and
academia. The Anti-Corruption Academic Initiative (ACAD) was launched in Bos-
ton in May 2011 and is led by an expert group comprising a wide range of academics,
governmental experts and officials from international organisations. Northeastern
University along with the OECD and the International Bar Association (IBA) are
supporting this project.

Its most recent event was a symposium held on 30 and 31 October 2015 in co-op-
eration with the Moscow State Institute of International Relations (MGIMO) and
Rule of Law and Anti-Corruption Centre (ROLACC), Doha / Qatar. Participants
adopted a resolution which included, among others, the following recommendations:

«The participants of the Symposium of the ACAD initiative:

Highlighting the importance of anti-corruption ethics and integrity training for
all students, public officials and professionals, as recognized in article 13 of the UN
Convention against Corruption;

!By comparison, UNDP committed itself to mainstreaming anti-corruption in development
work back in 2008. See the Anti-Corruption Practice Note of December 2008 “Mainstreaming
Anti-Corruption in Development”, available at <http://www.undp.org/content/undp/en/
home/librarypage/democratic-governance/anti-corruption/mainstreaming-anti-corruption-in-
development.html>.

2 Available at <http://www.track.unodc.org/Education/Pages/ACAD.aspx>.
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Convinced of the important role of academia and education as an effective way
to build integrity and to prevent and combat corruption using multidisciplinary and
action learning approaches;

()

2. Recommend that academic institutions develop and teach anti-corruption
courses and programmes for a wide range of disciplines and students and to integrate
anti-corruption elements into other academic courses;

3. Encourage competent educational authorities to facilitate accreditation of
anti-corruption courses;

4. Recommend that relevant national, regional, international and civil society
organizations work with academia to support the teaching of anti-corruption and
the dissemination and promotion of academic materials to the fullest extent possible.

G.)»

As part of its efforts to promote awareness of the principles of UNCAC, UNODC
developed a full Academic Course on the Convention,! looking at the issue of corrup-
tion from a local, national and global perspective. This Course has been delivered in
a variety of universities across the world, and there has also been a pilot to deliver
it via video-conference involving Washington & Lee University in the U.S. and the
University of Liberia, with a Vienna-based UNODC official giving outlines to the
respective UNCAC chapters.

Obviously, this UNODC Academic Course is perfectly fit to be delivered by
universities in the Black Sea and Caucasus region(s), drawing on ACAD members
as partners. But without under-estimating the usefulness of an UNCAC-centred
course, the question remains whether this kind of approach would do justice to the
specificities of the region(s). There are basically two concerns which come to mind:

While UNCAC prescriptions are legally binding in the countries concerned,
there is the danger of «not seeing the forest for the treess>. UNCAC codifies an
anti-corruption tool kit that is based on the experience of various regional fora, and
of course, it is valuable for every student to know about these instruments. But
taken together with the widely overlapping monitoring exercises which focus on the
implementation of one or the other feature, there is the danger that students do not
get to the root causes why implementation in the region(s) is often tantamount to
window-dressing for the international community.

ACAD members represent a great variety of world-leading universities.> Some
of them like MGIMO are culturally close to the region(s), but delivery through an
external partner from outside the region(s) will unavoidably result in a lack of con-
textualisation and the missed chance to create regional ownership in the teaching.
Bringing a European-based anti-corruption curriculum based on European values can
arguably done more profitably within the framework of the ENP and EaP, utilizing
the EU’s presence in the region(s) on the ground.

! See <http://www.track.unodc.org/Education/Pages/AcademicCourse.aspx>.
2 See the list of members at <http://www.track.unodc.org/Academia/Pages/Members.aspx>.
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Apart from these concerns, the UNCAC course’s mode of delivery does not
incorporate new tools for e-learning and virtual classroom experiences that have
come into existence during recent years and which, if suitably integrated, are capable
of enhancing the learning experience of students. Indeed, if only to summarize the
latest developments in anti-corruption e-learning tools, there is now a large variety
of e-learning tools available free of charge. There are different techniques of delivery
while substance ranges from a beginner’s level to advanced issues.

The E-Learning Platform for Neighbourhood! is the youngest member of the
«family», commissioned by the EU and implemented by the College of Europe. It
came into existence only in March 2016. While covering basics on anti-corruption
and thus being suitable for beginners, the style of delivery is rather disappointing.
For the anti-corruption class there is a split-screen with an actor / talking head left
and a powerpoint presentation right. Interactive elements are limited to multiple
choice testing at mid-level and at the end.

UNODC offers its e-learning platform goLearn? on a large variety of topics
including anti-corruption to officials from member states, international organisations,
and other UN agencies and UNODC partners. However, it is possible to obtain
from UNODC an individual student access for learning purposes. Content-wise,
the material on anti-corruption is structured into one presentation for beginners
and one for advanced listeners. The mode of delivery is unfortunately very close to
a presentation, with interspersed videos and multiple choice testing.

The most exciting and well-done e-learning platform on anti-corruption is
undoubtedly the one developed by UNODC with the UN Global Compact.? It is
called «The Fight against Corruption» and focuses on the private sector and com-
pliance developments as they are enshrined in Principle 10 of the UN Global Com-
pact.* The mode of delivery is actor-based and interactive. Through a series of scenes
involving corrupt behaviour in business the student is asked to get involved in the
actor’s situation and advise him or her on doing the right thing. In addition, there is
a host who neatly captures the main learning outcomes and puts them into context.

Also extremely well-done is an online training course hosted on Anti-Corruption
Authorities,® a platform created by the World Bank in collaboration with UNODC,
the US State Department and the European Commission. Contrary to all the afore-
mentioned tools, this training course is tailored to anti-corruption and governance
practitioners.® It invites the user to take part in the secondment of a member of the
fictitious Exlandia Donor Consultation Group to the capital of Exlandia. The Prime
Minister of Exlandia has requested the advice of the Donor Consultation Group
on the feasibility of establishing an anti-corruption authority, and this fact-finding

! See <http://www.euforneighbourhood.eu/>.

2 See <https://golearn.unodc.org>.

3 See <http://thefightagainstcorruption.org/certificate/login/index.php>.

* ,Businesses should work against corruption in all its forms, including extortion and bribery.

5 See <www.acauthorities.org>.

6 See <https://www.acauthorities.org/content/anti-corruption-authorities-online-training-course>.
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mission into the situation in Exlandia becomes some kind of stress test for the entire
Donor Consultation Group.

Didactically speaking, the problem with all these e-learning tools is that they
present a stand-alone teaching that offers at best a certificate to the successful par-
ticipant. Including them into a face-to-face classroom situation is the solution which
should create a win-win situation both for students and for universities who want
to offer anti-corruption classes without assuming the cost of fly-in faculty. If, on
the other hand, we accept that even a blended learning-experience is impossible to
organise due to financial constraints, there are still the MOOCs that were mentioned
previously. How do they differ from the e-learning tools outlined above?

A MOOC is practically an advanced version of a standard e-learning platform.
The major difference is the element of time and organisation. While self-paced
MOOC:s are similar to classical e-learning platforms in that they offer the participant
the chance to learn whenever and wherever, the more ambitious category of mod-
erated MOOC:s is one that is offered only for a specific time period. For this given
time (usually several weeks) a cohort of participants is formed that goes through the
various modules together and engages in online discussions with each other and the
MOOC moderator. Some MOOCs can have thousands of participants at the same
time so that the discussions can become truly «massive”. MOOCs are usually free of
charge, however for exams and the final certificate a fee may be charged. Although
MOOC:s are developed by individual scholars on behalf of their universities, they
enter the market place usually on the platform of one or the other private company.
Most well-known are the U.S.-based Coursera' and Canvas® platforms, but there
are also the originally Turkish Udemy,® the German Iversity* as well as many others
with a variety of different business models (e.g. edX,” Futurelearn,® Lynda,” Saylor®
and Udacity®). Each platform has its own quality requirements and the developers
of a MOOC usually have to apply to the platform in order to obtain admission.

To get an overview of the MOOCs currently offered, it is advisable to consult
the course catalogues of the respective platforms or to use specialised search engines
such as <www.mooc-list.com> and <www.edukatico.org>. At the time of writing
(June 2017), MOOC:s offered in the field of «corruption” were still quite scarce.
Only Coursera had two relevant suggestions: one course offered by the University
of Pennsylvania was a moderated MOOC on the topic of «Corruption”, addressing
basically bachelor students. A second, also moderated, MOOC was offered by the
University of Lausanne on the topic «Unethical Decision-making in Organizations”.

! See <www.coursera.org>.

2 See <https://canvas.instructure.com>.
3 See <www.udemy.com>,

* See <https://iversity.org>.

> See <www.edx.org>.

6 See <www.futurelearn.com>.

7 See <www.lynda.com>.

8 See <www.saylor.org>.

? See <www.udacity.com>.
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The way forward. 1t is difficult to suggest a «one size fits all” model on how
to bring anti-corruption education to the Black Sea and Caucasus region(s). Most
universities are still very slow to develop attractive new curricula. While the idea
of a Master in Anti-Corruption Studies, as is currently offered by the International
Anti-Corruption Academy in Laxenburg (Austria),' is elusive for most if not all,
some interim solutions using online tools are quite feasible. As a rule, students are
eager to learn about corruption and integrity issues, but only very few have the
stamina to go through online training opportunities by themselves. Therefore, any
way of integrating this dynamic field of online resources in anti-corruption studies
into university teaching is welcome.

Kptocemann Tomac, noxrop wopunuunux Hayk (Dr. Iur., Yuisepcurter [ambypra, HimeuunHa),
JOKTOp Xablirar i3 cxigHo-eBporneiicbkoro npasa (Yuisepcurer Ilaccay, Himeuunna), LL.M 3 xomep-
miiinoro Ta koprioparusHoro npasa (Kinrc-Komemxk, Jlonnon), Benuka Bpuranis, Jlongon.

e-mail: kruessmann.thomas@gmail.com

IMuranus anTukopyniiitHoi ocsitu B KaBkazpkomy Ta YopHOMOpPCbKOMY perioHax

Posensymo numanns opzanizayii anmuxopynuiinoi oceimu 6 depacasax oprnomopcorozo i Kagkasv-
K020 Pezionie. ApzyMenmosano, wo 6UKOPUCIAHHSL eIeKMPOHHUX PECYPCI8, 30KpeMa Memody <yHisepcai-
1ol incmpymenmanvioi cucmemu, cxeaienozo Ogicom OOH i3 6opomvbu 3 HapKOMUKaML i 310UUHHICTIO,
HeOOCMammuvo 0N GUKOPIHEHHS Npudun Kopynuii 6 yux pezionax. Ak arvmepnamugy, 3anpononosamno
inmencugixyeamu anmuxopynyiiny oceimy 6 KOHmMeKkcmi 6poneicvkoi noximuxu dobpocyciocmea i
soxpema Cxionozo napmuepcmea. Ile nepedbauac 0606 's13x08y niompumxy 3 60Ky 2pOMAOSAHCHKOZ0
CYCNINLEMBA, He3ANeNCHUX 3aC0o0i8 Macosol ingopmayii, a maxoic nesarencnicmy i 63acmodit cyoosux
ma yps1008ux opzamie.

KrouoBi ciioBa: aHTUKOPYIIIiiHA OCBiTa; IPOMAJITHCHKE CYCITIbCTBO; podeciiiHa eTHKa; BijKpu-
THUI ypsII; €BpOTIEichbka MOJTHKa T06pocycifcTBa.

Hadituuna do pedxonezii 20.06.2017 p.

! See <www.iaca.int>.
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AHanusupyromest 0cob6eHHOCMU NPOUECCYaivHozo Nopsioka npedocmagienus Paspewtenus Ha npo-
sedenue HeZIaACHbIX Cle0CMBEHHLIX (PO3LICKHLIY) 0elcmeull 8 YCLOBUSAX B0EHHOZ0, UPE3BbIUATIHOZ0 MO0~
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Bcmyn. Ananis icTopydHOTO PO3BUTKY KPUMiHATBHOTO MPOIECYaTTbHOTO 3aKOHO-
JTAaBCTBA CBITYMTH TIPO HASABHICTD MEBHOTO JIOCBiy Y PEriaMeHTYyBaHHI KPUMiHATHHUX
MpOIleCyaJbHUX TPABOBITHOCUH B YMOBax /il 0COOJMBUX MPaBOBUX pesknMiBl. Sk
sazrayae O. O. MomiH, po3BUTOK HOPM TIpaBa B Iiil cepi aKTUBHO BiZOyBaBCs 1Ie
y ZIOPEBOJIONIIHI YacH i/l BILIMBOM TOCTIHHO BUHUKAIOUNX COIIATbHO-TTOJITUYHUX
koHpmikTiB [1, c. 29-32]. IIpo 1e cBixgars i mparti gocaiiHuKiB KiHi XIX—moyaTky
XX cr. [2-6].

XapakTepusyodn iCTOPito PO3BUTKY BKa3aHOTO MUTAHHS, MOKHA 3a3HAUNTH, IO
X0Ya 3aKOHOJIABIEM 1 POOMJIUCS TIEBHI clIpoOM HOPMATUBHO BPErYJIIOBATH MOPSIIOK
KPUMIHAJBHOTO MTPOBAKEHHSI B yMOBaX Jii 0COOJMBUX MIPABOBUX PEKKMMIB, IIPOTE
BOHU (CTIIPOOW) Maji CHOPAJANYHUN XapaKTep; YHOPMYBAHHs BKA3aHOTO CETMEHTY
IPaBOBITHOCUH BiZOyBasocst TTOCT(HAKTyM, TOOTO BIKe IiC/si BUHUKHEHHST KPU30BO]
CHUTYyallii; BKa3aHe HOpMaTHBHE 3a0e3IIeUYeHHST XapaKTePU3yBaIocs (pparMeHTapHICTIO;
micaist crabimizanii o6cTaHOBKY 1oTpeda y ClielliaJlbHOMY MIPOIeCyaabHOMY 1HCTpPY-
MeHTapii 3HWKaIa, y 3B’s13Ky 3 YMM HOPMH ab0 CKaCOBYBAJIHCh, aO0 3aJTHIIAIUCS
He3aTpeOyBaHUMU MTPABO3ACTOCOBHIKOM Ta MOPAJIbHO 3aCTapiBaJIH.

BizcyTHiCTh MPOrHOCTUYHOTO THAXOAY 3 OOKY 3aKOHOIABIIS, a TaKOX Malixe
TOBHE ITHOPYBAHHSA BKAa3aHOTO MUTAHHS HA PiBHI JIOKTPUHU HE CIIPUSJIO PO3BUTKY
KPUMiHAJIBHOTO TIPOIeCyaJbHOTO 3aKOHO/IABCTBA Y BKa3aHiii cdepi, oHaj Te, Hera-
TUBHUM YMHOM TTIO3HAYUJIOCS HA MOPSKY 3/IHCHEHHS KPUMiHATBLHOTO MTPOBA/KEHHS
y 2014 p., Koan y 3B’SI3Ky 3 MPOBEJAEHHAM Ha CXOJ[i KpPaiHW aHTUTEPOPUCTUUHOI
omneparii (gami — ATO) mocrana HeoOXiTHICTH TePMIHOBOI PO3POOKH CIIEIiaTbHUX
KPUMiHATBHUX TPOIECYAJbHUX HOPM.

I xoua npoTSATOM TPHLOX POKIB y:Ke HAIIPAIbOBAHI IEBHI 3aKOHOABYI TIOJIOKEHHS,
HOPMU SIKUX YTBOPIOIOTH 3MIiCT iHCTUTYTY JAOCYIOBOTO PO3CJilyBaHHS B yMOBax
BOEHHOTO0, HaJIBBUYAHOTO cTany abo y paiioHi nposeaertst ATO, 10BOAUTHCS 3HOBY
KOHCTaTyBaTU Mailke MOBHY BiZICYTHICTh YBaru HayKOBIIIB 10 BKa3aHOTO iHCTUTYTY,
OTO OKPEMUX aCTEKTiB, SIKi € JUCKYCIHHUMU 3 TI03111ii HOPMATUBHOI periaMeHTartii,
i, BIIMIOBIIHO, CIPUYUHSIOTD TPY/IHOIII Y TPAKTUYHOMY 3aCTOCYBaHHI.

Y KOHTEKCTI BKa3aHOTo 3a3HayeHWU# iHCTUTYT CTAHOBUTbH 3HAYHWN HAYyKOBUA
iHTEepec, 110, y CBOIO Yepry, 3yMOBJIIOE TTOTpedy B HOro ocMmuc/aeHHi. BpaxoByoun
obMmeskeHHsT B 06¢s13i poOoTH, Y MaHiil cTaTTi ImpoaHaiizyemMo 3akpimrenuii y 2014 p.
B cT. 615 KIIK Ykpainu «crpoiienuii» mopsiiok HaJaHHs JT03BOJY Ha MPOBEIEHHS
HC(P)/l mpokypopom.

Ananiz ocmanunix nayxoeux docnidxcens. Oris iCHYIOUMX HA ChOTOMHI
mpailb CBiIUUTD, 1110 HaykoBuil iHTepec n0 iHctutryty HC(P)/l € noBosi 3HauHUM.
30KpeMa, OKpEMUM aclieKTaM BKa3aHOTO iHCTUTYTY NpHJijJeHa yBara B Mparsix
M. B. barpiga, P. 1. bnaryru, 1. B. T'nosiok, C. O. I'punenka, O. M. /Ipo3nosa,
O. B. Karrinoi, O. B. Kepesuua, C. C. Kyninona, B. B. JIynuka, M. A. IToropeiipkoro,
O. 1. llomoxosuua, /I. b. Cepreenoi, O. B. Cokosiosa, €. /I. Cxyauma, C. P. Tariena,
P. C. lllexostosa, C. b. @owmina, O. I. IIumo, M. €. lllymuau Tta iH.

'V wiii craTTi CJI0BOCHONYYeHHST «OCOOJ MBI IIPABOBI PEKUMU» BUKOPUCTOBYETHCS SIK POJIOBE JI0 KaTe-
TOpili «<BOEHHUN CTaH», «<OCAHUN CTaH», «HAJA3BUIANHUN CTaH».
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AJsie 0cOOIMBOCTI «CIPOIIEHOT» TIPOIEYPU HATAHHS I03BOJIY HA TPOBEIEHHS
HC(P)/l B ymM0OBax BOEHHOTO, HaJ3BUYAHHOTO cTaHy ab0 y paiioHi IPOBEACHHS
ATO noci He Gynm MpeMETOM HAYKOBUX JIOCJIKEHD. Y 3B'SI3KY 3 1M Memoro
danoi cmammi € aHaji3 HOPMATUBHOIO 3abe3leYeHHs Ta NMPAKTUKKM peasisallii
NpollecyaabHOTr0 TIOPSIIKY HafaHHS j03Bosy Ha nipoBenenns HC(P)/[ B ymoBax
BOEHHOTO0, Ha/I3BUYANTHOTO cTaHy abo y paitoni mposenentst ATO.

Buxnao ocnoenozo mamepiany. Y ri. 21 KpuminaabHOTO 1MpoIecyagibHOTO
konekcy Ykpainu (jani — KITK Ykpainn) 3akpinseno nporecyaabHUi MOPSIOK MTPO-
BeJleHHs HerJlacHuX ciijunx (posmykosux) it (mami — HC(P)/I), BignosigHo 10
SIKOTO 3aKOHO/IABIIEM, 3 3aTaJIbHUM TIPABUJIOM!, TIepebaueHa MOKIUBICTD [TPOBEIEHHS
HC(P)/] muiie o0 TSHKKUX Ta OCOOIMBO TSDKKUX 3JI0YMHIB Ta 34 YMOBU HASAGHOCI
cydosozo dozeony (kypcus Hamr. — O. JI.). BuiesaznadeHi HOpMaTUBHI yMOBHU JieTep-
MiHOBaHI TUM, 10 TMPOBEJIEHHS BKA3aHOTO PI3HOBUY CJIAUMX (PO3IIYKOBUX) il
MOB’sI3aHE 3 CYTTEBUM BTPYYAHHSIM Y KOHCTHUTYIIITHI 1TpaBa i cBOOOAN JIFOMHIL.

€aunanii BijcTyn Bij 3aranbHOTO TOPAAKY (nipoBesenHss okpemux HC(P)/L
710 HaJIaHHST TAKOTO J[03BOJIY CJIYUM Cyjero’) mepeabadeHnii 3aKOHOAABIEM Y
BUHSTKOBUX HEBIJIKJIAQTHIX BUTA/IKAX, TIOB’I3aHUX 13 BPATYBAHHAM XXUTTS JIOJIEH Ta
3aro6iraHHsIM BYMHEHHIO TSKKOTO 200 0COOJIMBO TSKKOTO 3JI0UYHHY, TTIEPe16aueHOT0O
posminamu I, IT, VI, VII (crarri 201 Ta 209), IX, XIII, XTIV, XV, XVII OcobanBoi
yactuau KpuminaabHoro kogekcy Ykpainu. Y TakoMmy pasi IpoKypop 3000B’sg3aHmii
HeBiIKIaHO Ticag nodarky nposefeHHs HC(P)/l 3BepHyTuCcd 3 BiITOBIIHUM KJIO-
notanHsM 710 caiguoro ey (4. 1 ct. 250 KIIK Ykpainn).

3a CBOIM I[IbOBUM TIPU3HAYEHHSM MTPABIIIO T0I0 0OOB’SI3KOBOTO MOIEPEIHBOTO,
a 'y pasi 3acrocyBannsi ct. 250 KITK Ykpainu HacTymHOTO CyI0BOTO KOHTPOJIIO TIPU
nposeznenri HC(P)/I, cupsimoBate Ha 3abe3eUeHHsT CIIIYUM CY/ICI0 3aKOHHOCTI
Ta OOTPYHTOBAHOCTI OOMEKEHHST KOHCTUTYIIIHUX TIpaB Ta CBOOO YIaCHUKIB KpPH-
MiHAJIBHOTO TIPOBA/KEHHS Ta IHIIMX 0Ci0.

BozHouac B yMOBaX BOEHHOTO, HA/[3BUYAITHOTO cTaHy abo y pailoHi POBEICHHS
ATO zanns 3abesnedeHHst peaisaiii 3aBiaib KPUMIiHAJIBHOTO MMPOBA/KEHHS 3aKO-
HozaBieM y 2014 p. 3akpinieHo audepenItiioBaHnii OPSJ0K HaIAHHST JI03BOJTY Ha
nposenentst HC(P)/ (ct. 615 KIIK Ykpainn)?, sskuii nossira€ y jiejieryBatti moBHO-

'Y Meskax 1€l cTaTTi MU He aHaTi3yeEMO Ti BUMAIKU, KOJU 3aKOHOAABIIEM Mepe6aueHo MPOBEIECHHS
HC(P)/1 3a mocTanoBotO Ci90TO, TPOKYPOPA, KEPIBHUKA OPTaHy JOCYZAOBOTO PO3CIiyBaHHS, i He
6epemo 0 yBaru Ti Bugun HC(P)/I, SKi MOKIUBO MPOBECTH Yy KPUMIHAJIBHOMY HPOBA/KEHHI 010
3JI0YMHIB Oy/Ib-IKOI TSIPKKOCTI.

Ak Bimomo, B opsiziky ct. 250 KIIK Ykpainu mosxiuse nposesenns quiie Tux HC(P)/I, momgo sikux
Takuil BUHATOK Oesnocepeanbo 3akpimiennii y Kogexci (crarti 268—269 KIIK Ykpaiun). [Ipu iipomy
B JriTeparypi icHye AyMKa 1po HeoOXigHicTh posupents nepenaiky HC(P)/I, ki MokHa TpoBecTH B
nopszky ct. 250 KIIK Ykpainn.

[Tponiecyanpunit mopsimox mposenerns: HC(P)/l meranmizoBano [HCTpykii€o mpo mopsimox Tpe-
BEHTUBHOIO 3aTPUMAHHS y PaiioHi MPOBEJEHHS aHTUTEPOPUCTUYHOI orepallii ocib, IPUYETHUX 10
TEPOPUCTHYHOI IiS/IBHOCTI, Ta 0COOJMBOTO PEKUMY JOCYIOBOTO PO3C/IIyBaHHS B YMOBaX BOEHHOTO,
HaJA3BUYARHOTO cTaHy abo y palloHi MPOBEJEHH aHTUTEPOPUCTIYHOI Ollepallii, 3aTBEPKEHOI CIIiJIb-
HUM HakazoM [eHepanbHOI npokyparypu Ykpainu, Ciyx6u Besneku Ykpainu ta Minicrepcrsa BHY-
Tpimmix crpas Yipairnu Ne872/88/537 [us.: 7].

o

w

ISSN 2414-990X. Problems of legality. 2017. Issue 138 185



KPUMIHAJIbHE ITPABO TA KPUMIHOJIOTIA. KPUMIHAJIbHUIA MPOLIEC

Ba)KeHb CJIIYOTO CY/Ii MO0 HasaHHs /1o3Boury Ha niposenenns HC(P)/I mpokypopy.
Taxnii «BUHATKOBUIT» TOPSIJIOK HafaHHs 103Boy Ha nipoBesients HC(P)/L mpokypo-
POM 3YMOBJIIOE HEOOXIIHICTH TEOPETUYHOTO OCMUCIIEHHS 0T FOPUAMYHOI TPUPOJIHL.

[likaBo 3a3Ha4yuTH, MO aMOiBaJEeHTHUI XapaKTep OCOOJUBOTO PERUMY
JOCYIOBOTO PO3CJIilyBaHHsI B yMOBaX BOEHHOTO, HAJI3BMYAWHOTO CTaHy ab0 y paiioHi
nposesenass ATO Bzarani, Ta B yacTuHi AuQepeHIiioBaHOTO MOPSIIKY HaJaHHS
no3Bouty Ha tipoBesierrst HC(P)/I mpokypopom 30Kpema cTaB MpeMeTOM PO3TJISTY
BumuMm agMiHicTpaTUBHUM CyZOM YKpaiHU [1030BY TPOMaJICbKOI OpraHizarlii
«IHCTUTYT TIPABOBOI MOJIITUKYU Ta COIIAJBHOTO 3aXUCTy» /10 BepxoBHoi Pajn Ykpainu
mpo Bu3HaHHS He3akoHHOIO [locranoBu Bepxosnoi Paam Ykpainu Bim 21 TpaBHS
2015 p. Ne 462-VIII «ITpo 3asiBy BepxosHnoi Paau Ykpainu «IIpo Bigctyn Yipainu
BiJI OKpeMuXx 3000B’s13aHb, BU3HAYeHNX MiKHAPOAHUM MAKTOM IIPO TPOMA/SIHCHKI
i mosiTuyHiI MpaBa Ta KOHBEHIli€I0 PO 3aXMUCT MPaB JIOJUHN OCHOBOMOJIOKHUX
cBOOOT>.

Ak 3a3HavaeTbcd B 1MOCTaHOBI Buioro ajMiHiCTpaTUBHOTO CyAy YKpaiHM Bij
18 xoBtHs 2016 p., 3acrocyBanus moJoxenb ct. 615 KIIK Ykpainu «3yMoBiioe
HeoOXifHiCTh YKpaiHOIO0 IEBHOTO BiJACTYILy BiJ 3060B’s3aHb. BoxHouac dakrnyna
BI/ICYTHICTH (DYHKITIOHYBaHHS CY/iB B OKpeMux paiionax /loHerpkoi ta Jlyrancbkoi
obJiacTell € Ti€ Mexkelo, sIKa J03BOJISIE lepejaBaTi MOBHOBAKEHHS CJIUUX Cy/IIB
MPOKYPOpPaM B yMOBaX 3arpo3u Jijisl icHyBaHHs Hartii» [8]'.

Y KoHTeKCTI HaBeleHOTO 3a3HAYMMO, IO B IOpUANYHIN JiTeparypi 1me 1993 p.
B. M. I'purop’es, pociijKytoun mpaBoBe 3abe3NedeHHs, OpraHi3allio Ta MeTo-
JIUKY PO3CJiZlyBaHHA 3JI0YMHIB y HAJ3BUYAHHUX CUTYaIlisIX, 3ayBaKUB, IO CY/0-
BUI MOPSIJIOK OTPUMaHHS CaHKIN, HaJal04un A0JaTKOBI rapaHTii 06IpyHTOBAHOCTI
NPURHATHX OpraHaMU PO3CJIiyBaHHS Jill, Pa30OM 3 TUM € OiJIbII TPYIOMICTKHUM.
VY 3BuuaiiHUX yMoBax Taka IliHa BUIpaBAaHa. Y HaJ3BUYalHUX 0OCTaBUHAX
CYZIOBUH TOPSIOK 3 TapaHTii MOXKe TePEeTBOPUTHUCS B MEPENIKoAY Ha MIIIXy
HOpMaJTizailii 06CTaHOBKH, BiJIHOBJIEHHST 3aKOHHOCTI 1 TOpsiKy B periowi [10, ¢. 147].
3 ypaxyBaHHSIM BUKJIQJIEHOTO BYEHUII MPOMOHYBAB MepeadaduTy Mpy TPUITHITTI
BiIMOBIIHUX 3aKOHOJ[ABUMX AKTiB, IO PETyJIOIOTh CAHKIIIOHYBAHHS CY/IOM B3ATTS
i BapTy, 00IIyKy, 0OMEKEeHHST HeJ0TOPKAHHOCTI TPUBATHOTO JKUTTS IPOMAJISH,
BUHSTOK i3 3araJlbHOTO TOPSAKY /IS BUIMTAQ/IKIB PO3CTIIYBAHHS 3JI0UYMHIB B yMOBax
Ha/I3BUYAHOTO CTaHy, a caMe — IMPOKYPOPChKOi cuctemu aavi cankiiii [10, c. 149].

Curyartig, gaxa ckianacs y 2014 p. y pationi nposezienHst ATO, B iesiknx BUTIaIKaX
3 00’€KTUBHUX MPUYMH 3YMOBUJIA HEMOXKJIMBICTh BUKOHAHHS Y BCTAHOBJIEHUN
3aKOHOM CTPOK CJIJYMMK CYAJSIMU CBOIX MOBHOBAa)KE€Hb. YPaxOBYIOUH MOTPeOU
MPaKTHKH, 1[0 3yMOBJICHI BUKOHAHHSIM 3aB/laHb, nepeabauenux cr. 2 KITK Ykpainw,
HaBiTh Y TaKUX CKJIAJHUX yMOBaX, MU MiATPUMYEMO SIK HaBEJEHY BUIIE TO3UITIIO
B. M. Ipurop’eBa, Tax i iCHyI04y CbOTO/IHI MO3UIII0 3aKOHOABIS. 3alIPOBA/IKEHHS

! TIpu 1iboMy y JiTepaTypi € AyMKa Tpo crpornerss mpotenypu mposeaerts HC(P)/I, sk-ot: B 30Hi
ATO mamatn moBHY camocTiliHicTh cimgomy B ipoBenerHi HC(P)/l, ane 3 MmomenTy ix 3aBepieHHs
BCi pesyJIbraTu MatoTh OYTH HajlaHi /i O3HAIOMJIEHHST IIPOKYPOPY Ta HeraliHO IOTO/KEHI i3 caligunm
CyIziero, SIKUN HaJacTh IO3BIMT HA IX 3aTydeHHs 70 poBa/KeHHs. [Ipo 1e auB. getanpwime: [9].
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TAKOTO «CIIPOIIEHOTO» TIOPSIAKY HajaHHs 03Bosy Ha nipoBeneHHss HC(P)/I B ymoBax
BOEHHOI'0, HA[3BUYAiHOr0O cTaHy abo y paiioni nposenents ATO, Ha Hally IyMKY, €
BUBKEHUM KPOKOM. 3aKOHO/IaBYO BU3HAUEHA MOXKJIMBICTh HE3aCTOCYBAHHST MTPaBUJIA
1010 0O60B’SI3KOBOTO CY0BOTO KOHTPOJIIO 32 3aKOHHICTIO Ta OOTPYHTOBAaHICTIO
00OMesKeHHsT KOHCTUTYIIIHNX 1paB 1 cB0OO/] YYaCHUKIB KPUMIHAIBHOIO TPOBAJZKEHHST
KOMIIEHCYEThCSI HASIBHICTIO 0OOB’SI3KOBOT CYKYITHOCTI HOPMATHBHO 3aKPITJIEHIX YMOB
JIUIS MOKJIMBOCTI 3aCTOCYBAHHS TAKOTO «CIIPOIIEHOTO» MOPSIIKY.

3okpema, cdepa il HOpPMATUBHOTO BUHSATKY HMOIIUPIOETHCS BUKIIOUHO HA TY
MicIleBiCTb (a/IMiHICTPAaTUBHY TEPUTOPIIO), HA SKIH Ji€ MPABOBUI PEKMM BOEHHOTO,
Ha/[3BUYAITHOTO cTaHy, abo paiion nposeaertss ATO.

Y TticHill KopeJisllii 3 BUIIIEHA3BAaHOIO YMOBOIO € BU3HAUEHHSI YaCOBUX MEX pea-
Jtizartii 1bOr0 BUHSATKOBOTO MPaBa MPOKypopa (a came — JIMIIE HA Yac il 0cOOIMBOTO
IPaBOBOTO peskuMy). Bapro 3azHaumTy, 110 mpobJeMa jii HOPM TpaBa y 4aci 3je-
GITBIIIOTO 3BOJIMTHCS /10 TIMTAHHST 3BOPOTHOCTI UM HE3BOPOTHOCTI 3aKOHY. Y HAIOMY
K BUTIQ/IKy MOKHA TOBOPUTHU TIPO [IiI0 HOPM TIpaBa 3 MOMEHTY BUHUKHEHHS TIeBHUX
HOPMAaTHBHUX YMOB, IlepefbauyeHnX 3aKOHO/IABIIEM, Ta JI0 iX npuruHeHHst (ToOTO TaKi,
[0 Peasi3yIoTh y TIeBHUIT TTPOMIZKOK yacy)'.

Bianosinno g0 4. 1 cr. 5 KIIK Ykpainu npoiiecyanbHa [iist IPOBOAUTHCS, a IIPO-
HecyasbHe pilleHHs TPUHMAETHCS 3riIHO 3 MOJOKEHHSIMU KOJEeKCY, YNHHUMU Ha
MOMEHT TI0YaTKy BUKOHAHHS TakKoi jii abo MPUHHATTS TaKOro pillleHHs. 3 IOSBOIO
B CHCTeMi KPUMiHAJbHOTO MPOIECYaJbHOTO MpaBa iHCTUTYTY, 1O JAOCTIKYETHC,
BUHUKAIOTHh TaKi MHUTAHHS, 10 TTOTPeOYIOTh CBOTO BUpileHHs. 30KpeMa, oTpedye
OKPEMOTO JTOCTI/KEHHS MMUTAHHS 11010 MOKJUBOCTI 3aCTOCOBYBAHHS MOJOKEHD
ct. 615 KITK Ykpaiuu g0 31049nHiB, siki OyJin BUMHEHI Ha 3a3HAYEHIl TepUTOPIi 10
BBEJIEHHS B JIiI0 BOEHHOTO, HA/IBBUYANHOTO CTaHy ab0 OTOJIOIIEHHST ITPO MTPOBEIEHHS
ATO. HenocaimxeHuM € UTaHHSA W MIOZ0 TPABOMIPHOCTI 3aCTOCOBYBAHHS T10JIO-
’KeHb I0JI0 CTIIPONIEHOTO MOPSAKY HajauHsa no3BoJy Ha nposexenass HC(P)/ no
0cib, SIKi BYMHUJIN 3JI0YMH 32 MeKaMU TEPUTOPIi, Ha SIKY MOMIMPIOETHCS ist ¢T. 615
KITK Ykpainu, ajie micjist BUMHEHHSI 3JIOYMHY BKasaHi 0cOOU MEPEXOBYIOThCS Ha il
TepuTopii. BupinieHHa 1MX MUTaHb € BKPAll aKTyaJbHUM 1 MA€ CTATH MPEAMETOM
CaMOCTIHHOTO TOCJIi/I>KEHHSI.

TpeTbo10 HOPMATHBHOIO YMOBOIO JIJIsT 3aCTOCYBAHHS <«CITPOTIEHOTO» MOPSIIKY
HajsanHg 103Boay Ha npoBeienHsi HC(P)/l € HeMox/MBiCTh BUKOHAHHS Y BCTa-
HOBJIEHI 3aKOHOM CTPOKHM MOBHOBaXK€Hb CJIYUM CYJIEI0 1010 HAa/JlaHHS JJ03BOJIY
na nipoBesierts HC(P)/I. Tak, y 3B’43Ky 3 HEMOKJIUBICTIO BUKOHYBAaTH y BCTAHOB-
JieHi 3aKOHOM CTPOKH CJIU4uMU CyasamMu Aresisiiiinoro cyay [lonenbkoi obmacti
(M. BaxmyT) noBHOBaskeHb, mependadeHnx crartsamu 247—248 KITK Ykpainu, uepes
Bi/ICYTHICTb PEKMMHO-CEKPETHOTO Bi/I/IIJIy B 1IbOMY CY/li, BKa3aHi TTOBHOBa)KEHHsI
BUKOHYBAJIMCh BiAnoBignumMu npokypopamu® [Ipu 1mbomy cBOTo pojy Jerasisartiio

! Cuiiz 3BepHYTH yBary ii Ha Te, O OKymnailiss ABToHoMHOI Pecry6siku Kpum ta okpemux tepuropiit
Jlonenbkoi Ta JlyraHcbkoi obsactell 3ymoBuia (hakTUUHY HEMOKIMBICTD /i KPUMIHAJIBHOTO MpOIe-
CyaJIbHOTO 3aKOHO/IABCTBA HA IIMX TEPUTOPIsIX.

2 JloBinkoso: y 38’s13Ky 3 nposenernsiMm ATO B okpemux paiionax Jlyrancbkoi Ta JloHenbkoi obsacreii
Ha mifcTasi cT. 1 3akony Ykpainu «IIpo 3aificHeHHS mpaBOCyA/IsI Ta KPUMIHATBHOTO TTPOBAKEHHS Y
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BKa3aHOI MPAKTUKU 3/1ilicHUB Buniuii cremianizoBanuii cyJ 3 po3IJisay IUBIIBHUX
i KpUMiHAJIbHUX clIpaB YKpaiHu, BUCJIOBUBIIN I[IJIKOM OJHO3HAUYHY IO3UIIII0; <Y
3B’SI3KY 3 BiJICYTHICTIO PEKUMHO-CEKPETHOTO Bi/ytiy B Anemsiiitnomy cymi /lone-
I[bKOT 06J1aCTi, 110 YHEMOJKJIUBIIIOE PO3TJIS] KJIOMOTaHb, TOJAaHUX OPTaHAMMU JIOCY-
JoBOTO poaciixyBannda y nopsaaky [masm 21 KITK Ykpainn, Bkazani TOBHOBa)KEHHS
MMOBUHHI BUKOHYBaTHCcs pokypopoMs (uct BCCY lonoBHill BilicbKOBil TTPOKYypa-
Typi Tenepanbroi npokyparypu Yipainu Big 12 uepsus 2015 p. sux. 1022/0/4).

AHaui3 HaBeJIeHUX BHIIle HOPMATHBHUX YMOB JIA€ TTiICTaBy 3pOOUTH BHCHOBOK,
10 JI/IT MOKJTMBOCTI 3aCTOCYBAHHSI «CITPOIIEHOT» TTPOIelypd OTPUMaHHS T03BOJTY Ha
nposezennst HC(P)/I, sakpimienoi B c¢t. 615 KITK Ykpainu, mocranoBa mpoKypopa,
OKpIM 3arajJibHUX BUMOTI, SIKi BUCYBAIOTBCS JI0 YXBAJIU CJI{YOTO CY/JIi TIPO HA/AHHS
nossosy Ha posesienuss HC(P)/l, mae micTuTi no1aTKOBUI caMOCTIHHUI TTpeiMeT
OOrpyHTYBaHHS — MPABOMIPHICTb 3/1iICHEHHSI TIOBHOBAKEHb 3aMICTh CJITYOTO CY/III.

ITporecyanbha dopma HazauHs H03Boy Ha mposeaeruss HC(P)/l nepexbauae
MIPUIHATTSI TPOKYPOPOM pittierst y nopsiziky crareit 110, 247, 248, 615 KITK Ykpainu.
I1e, B cBOTO Uepry, 3yMOBJIFOE HEOOXIHICTh 3/[IICHEHHS aHAJTI3Y MEXaHi3MY TIPUITHSTTSI
TaKOro pilleHHs. 30KpeMa, 3a 3arajibHUM TIOPSIKOM, pitteHHs 1po 1posezieHHs: HC(P)
JI comipumii cyaus npuiiMae 3a KJIOIOTaHHAM IIPOKYpopa abo CJIi4oro, IOToAKeHOro 3
pokypopom (4. 3 ct. 286, cratti 247-248 KIIK Ykpainn). Akmio B OpSAKY CTaTTi
615 KIIK Ykpainu iniiatusa npo nposeznentss HC(P)/I BuxoauTs Bij ciaiggoro, To
BiH 3BEPTAETHCA /10 TIPOKYPOPA 3 BIITIOBITHUM KJIOTIOTAHHSIM. Y JIAHOMY pasi BiJICyTHS
3aKOHO/[aBYa BU3HAYEHICTh CTOCOBHO HEOOXiZHOCTI Ta JOMIIBHOCTI TOTO/KEHHST
BKa3aHOTO KJIOIOTAHHS 3 IIPOKYPOPOM, SIKIIIO 1€l sKe MPOKypop Oye 3ailicHIOBATH
MMOBHOBA)KEHHS 3aMiCTh CJIITYOTO Cyz/i. TpyHOIT Ha MPaKTHUILl OB’ g3aHi 3 TUTAHHIM
CTOCOBHO HEOOXITHOCTI TiITOTOBKH Bi/IIIOBIZIHOTO KJIOTIOTAHHS, SIKIO PIllIEHHS PO
nposezsieansi HC(P)/l nmpoxypop npuitmMaTimMe caMOCTIHHO.

Bumorn, nmo BucyBaloTbCs /10 TOCTAaHOBU IIPOKYpOpa MPO HaJaHHS J03BOJY
Ha nposenenHsas HC(P)/l, nosunni Bianosizatu ct. 110 KIIK Yxpainu. [Ipu
I[bOMY y BUHSTKOBUX BHIAJKaX iHCTPYKII€O mepegbayeHuil MeBHUN BiACTYII
y mpoiecyajbHOMy ohOpMJIEHHI MOCTAaHOBU. 30KpeMa, BifmosigHo no 1. 3.6.1
[HCTpYKIIii B MOCTAHOBI TH/MKC BiMOBIHOTO MTPOKYPOPa MOBUHEH OyTH 3aCBiUeHMIT
repbOBOIO TIEYATKOIO TIPOKYPATYPH, Y sIKiil TIpAIioe 11eil poKypop. Y pasi sSKIIo
TUMYACOBO BiZICYTHS MOKJIMBICTH 3aCBIYUTH TIOCTAHOBY repOOBOIO T€YATKOIO,
MPOKYPOPOM MPOCTABISIETHCS HOMEP CJIY:KO0BOTO TOCBITYEHHS 3 MOAAJIBITUM
3acBigueHHsIM repOoBOIO TTedaTKoio (1. 3.6.2.).

3B’SI3KYy 3 TIPOBE/IEHHAM aHTUTepOpUCcTIYHOI otepariii» [11] losoBoto Bumoro cremnianizoBanoro cyy
Ykpainn 3 po3rgany NUBITPHUX | KpUMIHAIBHUX CIIPaB Ha MiZCTaBi Moganb /lepskaBHOI Cy0BOI aami-
HicTpamii YKpaiHu Ha 3MiHY TePUTOPIaJbHOI MiICYTHOCTI CYZIOBUX CIIPAaB, MiJICYAHIX PO3TAITOBAHUM
y pationi mposezieHHsT ATO MiciieBUM 3araTbHIM Ta allesIAIiHHIM CyIaM, BU3HAYeHO TepUTOpiaTbHy
MiCYAHICTh KPUMIHATBHUX MPOBAKEHD, MIACYAHNX MiclleBUM (palOHHWM, MiCBKUM, PAilOHHUM Y
MicTaX, MiCbKPAaHOHHNM) Cy/laM Ta aTleJIAIiifHIM Cy/aM, pOo3TalioBaHnM y paiioni mposezenas ATO
[12]. ¥ momampimomMy muTaHHS MO0 BU3HAUEHHS TEPUTOPIATBHOI MiZICYAHOCTI B palioHi TPOBeIeHHS
ATO HeomHOPa30BO BPETYIbOBYBATIOCS PO3NOPSKEeHHSIMN BHioro crermianrizoBaHoro cyfy YKpaiHu
3 PO3IJIALY IMBIIBHUX 1 KpUMiHaabHuX crpas. [/us.: 13].
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ITpoananizoBanuii MexaHi3M MPUUHATTS PillleHHS PO HAMAHHSA J03BOJY Ha
nposenentss HC(P)/l 06ymMoBIioe HEOOXiIHICTD PO3TJISIY TUTAHHS MO0 Cy0 €KTa,
YIIOBHOBa)KEHOTO TIpuiiMaT Take pimerns. Cirii 3a3Ha4UTH, 110 HEAOTIKOM cT. 615
KIIK Ykpainu € mpaBoBa HeBU3HAYEHICTh CTOCOBHO MPOKYPOpPa, SKUH HaJiIeHU
MIPaBOM 3IIMICHIOBATH MMOBHOBAXKEHHSI CJITYOTO Cy//Ii. 31 3MICTYy CTATTi HE3PO3yMiJIO,
PO SIKy came MocajioBy ocolOy e MOBa — KepiBHUKA OpraHy IPOKYpaTypu 4u
IIPOKYPOPa, KU 3/1HUCHIOE HATJIs/l 32 J0JIEP;KAaHHSIM 3aKOHIB IIiJl 4ac 10Cy/10BOTIO
poscainyBanss y hopmi TIpoiiecyajqbHOTO KepiBHUITBA. [le muTaHHs BperyiboBaHe
. 3.1 [HcTpyKIlii, B IKOMY BKa3y€ThCs, 10 3a3HAYEHI TOBHOBAKEHHS <«BUKOHYIOMbCSL
NPOKYPOPOM, KU 30UCHIOE NPOUECYATbHE KePIBHULMBO I BI0N0BIOHOMY KPUMIHATIL-
Homy nposadicennis. Tomy BBakaemo, 1o mosoxkents cr. 615 KITK Ykpainu norpe-
OyIOTh HOPMATHUBHOI KOPEKIIii.

Y KOHTEKCTi HaBeJeHOTO HEOOXiTHO 3BEPHYTH yBary it Ha HACTYITHUN MOMEHT.
Ha mpakTuiii 1miJJkoMm MOXKJMBA CUTYallisl, KOJTU B KPUMIHAJIbHOMY MPOBA/I)KEHHI
Npu3HaveHa rpyrma npoKypopiB. Y 1bOMY Pa3i BUHUKAE MUTAHHS 1110JI0 KOMIICTEHIIi1
CTOCOBHO HajlaHHs A03BosTy Ha nposeneHrss HC(P)/I kepiBHukom rpymu abo Oyjib-
SKUM 11 YJIEHOM.

Y paMmikax 3asiBJEHOI TeMH TaKOK HEOOXiJHO 3BEPHYTH yBary Ha Ie OJHe
po0OJieMHe TTUTAHHS TIPAKTUKO-TIPUKJIAIHOTO XapaKTePYy, IO OB sI3aHe 3 PeasTi3alliero
nosioskenb ¢T. 615 KIIK Ykpainum y yacTuHi HOPMATHBHOTO PeTyJIOBaHHS
npornecyanrbaoro nopaaky HC(P)/. Y npaBosacTocoBHiil [isiibHOCTI BUHUKAE
MUTAHHS 100 HEOOXITHOCTI 3aCTOCOBYBAaHHS Me€XaHi3My HACTYIHOTO CYZ0BOTO
KOHTPOJTIO TCJIS HaZIaHHS /103B0JTy TTPoKypopoM Ha tiposesienHs HC(P)/l y mopsinky
cr. 615 KIIK Ykpainu, sk 1ie nmepenbaveno, nanpukiaz, y pasi nposeperns HC(P)/I
y nopsizky c1. 250 KIIK Ykpainu.

lax, 6 anenayitiniii ckap3si 3aXUCHUK 13 NOCULAHHAM HA Me, W0 UPOK € HE3AKOHHUM
i BuHeceHUll 13 NOPYWEHHAM KPUMIHATILHOZ0 NPOYUECYANbHOZ0 3AKOHY, NPOCUE BUPOK
cyoy nepwoi incmanyii ckacyeamu, yxearumu nosuil eupox, skum OCOBA_1 sunpas-
oamu. B ob6rpynmyeanns ceoix 00600ie nocunascs na me, upo HC(P)/ nposedeni 6e3
003601y Ci0U020 CyYddi, 6 Moil uac sx 0is cydie ma crouuUx cyodis, AKUM Haoaue ye
npago, He NPUNUHUIL 8010 OISILHICMb, A NOCULAHHS HA Me, WO PO32Ls0 KIONOMAHHS
npo nposedenns HC(P)/I cuiduumu cyoosmu Anensuitinozo cydy Jdoneuyvkoi obracmi
He 6Y6 MONCIUBUM, € NOMUIKOBUM. Y 00nosHenti 00 aneiayiinoi ckapeu 3axXuchux
nocunascs na me, wo HC(P)/l nposedeno 3 icmomuumu nOpyuennsimu umoz Kpumi-
HawHo2z0 npouecyaiviozo saxony, yci HC(P)/I nposedeno 6e3 003601y caiduozo cyooi,
nidcmasoio Ois ix nposedens Oyau NOCMAHOBU, BUHECEHT NPOKYPOPOM 6i0N06I0HO 00
sumoz cm. 615 KIIK Yxpainu, a sumoezu cm. 250 KIIK Ykpainu ne suxonani [14].

Ha namre nepexonanssi, neseroBaia MpoKypopy [03BijibHA (DYHKIS CIi40T0
cyai! BUKIIOYAa€ HEOOXIMHICTh TaK 3BAHOTO HACTYITHOTO CY0OBOTO KOHTpoJio. Ha

'Y 1oKTpUHI HASBHUI MJTIOPAJi3M YMOK CTOCOBHO (hYHKITIOHATBHOI CIPSIMOBAHOCTI JIiSI/IBHOCTI CJTi/I-

3a MeKi 3iHICHeHHS TiJTbKY CYZI0BOTO KOHTPOJIIO, a (DYHKITIOHAThHA CIIPSIMOBAHICTh HOTO iSITBHOCTI,
BPaXOBYIOUM HAsIBHI Y HbOTO MOBHOBAKEHHSI, He € MOHO(DYHKITIOHATbHOI0». [1po 11e uB. meTanbHitie:
[15, c. 115-116].
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TTOCUJICHHS apryMeHTallil Halllol MO3uIlil HaBe/IeMO TTPUKJIA]l TPAKTUYHOI peasti3ailil
BKa3aHOTO MOJOKeHHs. Tak, y BUPOKY [310MCbKOTO MichKpalioHHOTO cymy Xap-
KiBCbKOI 00JIaCTi 3a3HAYEHO, MO BUHECEHHS TIPOKYPOPOM MOCTAHOBHU TIPO TIOYATOK
MIPOBe/IeHHS HETJTACHUX CJIMINX (PO3NIYKOBUX) /Iiil y TOPSAAKY ctaTeil 247, 248 Ta
615 KIIK Ykpainu eukiouae nodamviuy neobxionicms seepnenis 00 ciouozo cyoodi
3 nepedoavenum cm. 250 KIIK Ykpainu kionomanusm nicis nouamsy nposeoenis
neznacnux criduux (poswyxosux) dit [16].

Ha manry gymMKy, KOMIIEHCATOPHUM MEXaHI3MOM Yy 3B’43KY 3 BiJICYTHICTIO CY/I0-
BOro KOHTpOIo ipu ipoBesienHi HC(P)/l crane BupineHHs MATaHHS TIPO JIOMYCTH-
MICTb /IOKa3iB, OTPUMAHUX B TaKOMY <«EKCTPAOPANHAPHOMY»> IMOPsAKY (TepeBipka
0OTPYHTOBAHOI «HEMOKJIUBOCTI BUKOHAHHS CJIYUM CY/JIEI0 TOBHOBAKEHD 11010
HajlaHHs 103Bosry Ha nipoBenieHHda HC(P)/l») Ha cTazil cyZ10BOTO PO3TIISLY.

3okpema, KpamaTopcbkuii Micbkuii ¢y JloHenbkoi 006J1acTi BUSHAB JOIYCTH-
MUMH 10Ka3u, oTpuMani B pe3ysbrari mposeaerass HC(P)/l na migctasi moctanoBm
IPOKypopa, sika Oysa BuHeceHa B mopsaky ct. 615 KIIK Ykpainu 3 oTpuMaHHIM
sumor I, 21 KITK Ykpaiuu. «Bpaxosyiouu me, wo docydose posciioyearms 6iooy-
8a0CH 6 30HI nposedenns anmumepopucmuunoi onepayii (y Joneuvkii obaracmi),
a posenso xkronomans npo nposedenns HC(P)/[ cuiduumu cyodsmu Anensuiiinozo
cydy [loneyproi obracmi 6y6 HeMONCIUBUM, NPOKYPOPOM Y KPUMIHALLHOMY NPO-
Ba0NCEHHI, 3 MEMOI0 BUKOHAHMS 3A80AHb KPUMIHAILHO20 NPOBAONCEHHA 8I0N06I0H0 00
cm. cm. 36, 246-248, 615 KIIK Ykpainu, <lncmpyxkuii npo nopsadox npeeenmuenozo
3aMpPUMAnHSL Y PAioHi NPOBEOeHHS AHMUMEPOPUCTNUUHOL onepayii 0cib, npuvemnux
00 mepopucmuunoi isipbHOCMi, Ma 0COOAUB020 PENCUMY 00CYO06020 PO3CIIOYEANHS 8
YMOBAX BOEHNH020, HAOIBUUALIHOZ0 CMANY A00 Y PALOHI NPOBEOCHHS AHMUMEPOPUCTIUY -
Hoi onepauiis, 6i0no6iono 0o sumoz saxonodascmea 6y.io 6UHECeHO NOCMANHO08Y, KOO
PO3NOUAmMo NPosedenis HeziacHux criouux (posuyxosux) Oiil, pesyivmamu npose-
Oennsi saxux 6yao doayueno 0o mamepiauis cydosoi cnpasu sx dokasu. Bpaxosyiouu
suwesasnavene, cyo He e6auac niocmas Ois USHAHNS 6KA3AHUX 00KA3I8 HeOOnycmiL-
mumus» [17]. Ananoriuny mosuiiito BUCJa0BUB i KpacHoapMiiichkuil MiCbKpailOHHUIA
cyn Jlonerpkoi obmacri [18].

Bucnosox. Otske, 4aCTKOBO BPEryJIIOBABIIY IUTAHHS, SIKi CTOCYIOThCSI OCOOJIH-
BOCTEl [IOCY/I0BOTO PO3CJIYBAHHSI B YMOBaX BOEHHOTO, HAJ3BUYANHOTO cTaHy abo
y paitoni nposenentss ATO, 3aK0OH OJHOYACHO MOCTABUB HOBI, 11ie GiIbIN cepiio3Hi
1 CKJIa/IHI, BUKJIMKAHI CAMUM XapaKTepoOM yHeceHuX 3MiH. Po3ryigHyTi B Meskax cTaTTi
OKpeMi acleKTH iHCTUTYTY J0CYIOBOTO PO3CJilyBaHHS CBi{4aTh MPO BiJICYTHICTH
MPABOBOI BU3HAYEHOCTI 1010 GAaraThOX MUTAHB, 0 3YMOBJIIOE HEOJHAKOBE 3aCTO-
CYBaHHsI BKa3aHUX TOJIOKEHb Ha MPaKTHIl. Y 3B’13Ky 3 1tuM cT. 615 KIIK Ykpainu
noTpedye 3aKOHOABYOT KOPEKIIii.
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Normative support and practice implementation of the procedural procedure of grant of the
authorization for the conduct of unknown investigate (invisible) actions under the conditions of
military, emergency or in the area of anti-terrorist operation

Annotation: the article analyzes the peculiarities of the procedure for granting permission for
conducting secret investigative actions in the conditions in the martial law, emergency or in the area
of anti-terrorist operations. It is noted that the nascence as well as the currently existing problems of
practical and applied nature connected with the implementation of the provisions of Article 615 of the
Code of Criminal Procedure of Ukraine. Summarizing the above, by partially resolving issues relating
to the peculiarities of pre-trial investigation in the conditions of a military, state of emergency or in the
area of ATO, the law simultaneously put new, even more serious and complicated, caused by the nature
of the changes. The separate aspects of the institute of pre-trial investigation that are considered within
the article testify to the lack of legal certainty in many issues, which leads to the uneven application
of these provisions in practice. In this regard, article 615 of the CPC of Ukraine needs legislative
correction.

Keywords: secret investigative (search) actions; martial law; state of emergency; area of the
antiterrorist operation.
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KAACUDIKALLISA TIPABOBUX OBMEXEHbD
AK 3ACOBbBIB PETYAIOBAHHA CYCINIABHUX BIAHOCHUH

Hasedeno asmopcoky modeav kiacudixayii npasosux oomegncenv K 3acobis pezymoeants cycniiy-
HUX GIOHOCUN 3ANENCHO 610 PISHUX COUianbHO-NPasosux Kpumepiie. Ha ocnosi ananisy nonojcens axmis
UUHNO20 3aKOHOOABCMEA YKPATHU PO3KPUMO CYMHICID HABCOCHUX 8UOI8 NPABOBUX OOMENCEHD.

Kiouosi cioBa: npaBoBi oOMeskeHHsT; Kiaacu]ikallis paBoBux oOMexKeHb; paBa 0cobu; cy6 ekt
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Kinaccudukanus npaBoOBbIX OrPaHUYEHHIT KaK CPEACTB PEryJMpOBaHHS OOINECTBEHHbIX
OTHOIIEHUH

IIpusodumcs asmopcras mMooenv KIACCUPUKAYUL NPABOGHIX 0ZPAHUYCHUL KAK CPeOCME Pezyiupo-
sanus. 00WECMEEHHBIX OMHOWEHUN 6 3ABUCUMOCTIU OM PASHLIX COUUALLHO-NPABOshIX kKpumepues. Ha
OCHOBE AHANU3A NOTONCEHUL AKMOG JelicmayIouezo 3aKono0amenpcmed Ykpaunol packpvlma cyuyHocmy
ONUCHIBACMBIX BUO0E NPABOBYIX 0ZPAHUUCHUL.

KiroueBbie ciioBa: paBoBbie OrpaHYeHNs; KIaccuuKaius IpaBOBbIX OTPAHUYEHNI; TIPaBa JIy-
HOCTH; CyOBeKT OOIIECTBEHHBIX OTHOIIEHNUIT; 3a1IpeT; 00s13aTe/IbCTBO; IOPUANYECKast OTBETCTBEHHOCTb.

Bcmyn. Po3sutok YKpaiHChKOi iepskaBy Ha moyatky XX cT. XxapakTepusyerbes
BUCOKOIO JIMHAMIKOIO TIEPETBOPEHbD Y Pi3HUX cepax KUTTENISTBHOCTI CyCIiJIbCTBA,
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MIPUCKOPEHNMHU TeMIIaMU HAyKOBO-TEXHIYHOTO MPOTrpecy, BAHUKHEHHSIM HOBUX TaTy-
3eil TocoIapioBaHHs, TpaHchopMaIliero KyasTypHOI CKIQI0BOI, YNCTEHHUME 3MiHAMU
y collianpHill cTparudikallii HaceJeHHs TOMO. Y TUX YMOBaX BaKJINBUM 3aBIaHHIM
JepxkaBu € (popMmyBaHHS eEKTUBHOI MOJIeJIi TTPABOBOI MOJITUKYA 3 ypPaxXyBaHHSIM
HaraJbHUX BUKJIWKIB i MOTpeb ChOTOAEHHS, 3aCTOCYBaHHS ONTHUMAJIbHUX 3aC00iB
MPaBOBOTO PETYJIOBAHHS CYCIIJIBHUX BIIHOCHUH. Y TaKOMY KOHTEKCTi aKTyaJbHOIO
€ HayKoBa Po3poOKa iHCTUTYTY NMPaBOBUX OOMEKEHb, aHAJI3 IX PETyJsTOPHOTO
MOTEHITiaTy, BUBHAYEHHS KPUTEPiiB Kaacudikarii i pO3KPUTTS OCHOBHUX Pi3HOBH/IIB.
BianosigHo, memoro crarti € dhopmyBaHHs kaacudikailii MpaBoBUX 0OMeKeHb K
3ac00iB PEryJIIOBaHHsI CYCIIIbHUX BiTHOCHH Y MPaBOBIll crcTeMi YKpaiHu.

Ananiz ocmannix docaioxcenv i nyéaikayil Jac mijicTaBu KOHCTaTyBaTH, 1110
YUMAJIO BITYN3HAHUX 1 iHO3EMHUX HAYKOBIIIB (hparMeHTapHO 3BEPTATUCS /10 aHAJI3Y
iHCTUTYTY TIPaBOBUX OOMEKEHD SIK 3ac00iB PEryJoBaHHs CyCHIbHUX BigHOCHH. [le
HiITBEPKYOTEH osoxkenHss HaykoBux mpaits O. B. Tlerpummna (O.V. Petryshyn),
O. B. 3aituyka (O.V. Zaichuk), O. B. Maxbka (O.V. Malko), M. I. Marysosa
(M.I. Matuzov), A. M. HIyasru (A.M. Shulga) ta inmux. OgHade nUTaHHS KJIaCH-
(ikartii mpaBoBUX 0OMEKEHD 3aTMIIAETHCST HEJOCTATHHO PO3POOJIEHUM I0PUAUTHOIO
HAYKOIO, 1110 BKa3y€ Ha JOIIIbHICTh TOAAIBINOI iX JOKTPUHAIBLHOT PO3POOKH.

Buxnao ocnoenozo mamepiany. Y cydacHiil IOpUAMYHINA HayIli MalOTh Miciie
Bapiarii TIyMadeHHs KaTeropil «IpaBoBi 0OMEKEHHsI», AKi 3[e01IIIOTO € CXOKUMH.
[IpaBoBi 0OMEKEHHS MEPEBAXKHO POSIIIAAAIOTHC 3 PiI0COMCHKO-TIPABOBUX MMO3UILII
SIK SIBUIIE TTPABOBOI AIACHOCTI, BasKJIMBUI 3aci0 peryJoBaHHS CYCIIJIBHUX BiJHO-
cuH. 3a OCHOBY obepeMo BU3HaueHHs, sike npornonye O. B. Maibko: paBoBUMHI
oOMeKeHHSIMU € 3aci0 perysoBaHHsS CYCIIJIBHUX BiHOCHH, SIKUI BCTaHOBJIIOETHCS
3 METOIO CTPUMYBaHHs Cy0 €KTa CYCILIbHUX BIIHOCHH BiJl IIPOTU3aKOHHOTO JisTHHS,
10 CTBOPIOE YMOBM JIJI1 33/I0BOJICHHST 3araJIbHOCYCITIJIBHOTO iHTEpecy B OXOPOHI Ta
3axucti [12, ¢. 5]. 3i 3micTy HaBeseHOTO TOJIOKEHHST BUILIUBAE, 110 «CEPIEBUHOIO»
MPaBOBUX OOMEKEHD € IX TPU3HAYEHHST — MOTEPEUTH MOKJINUBICTH TPOTU3aKOHHOTO
HistHHsE cy0'€KTa, IKUI Ma€ st IIbOTO TOTEHIIHHI (haKTHYHI MOKTMBOCTI.

[Torpeba y HaykoBiil Kiaacudikailii mpaBoBux oOMexeHb € 06’ eKTUBHO0. [pyIry-
BaHHS PI3HOBU/IIB TIPABOBUX 00OMeEKEHb, BHOKPEMJIEHHST KPUTEPIiB 1X Kiacubikarii
Jae 3Mory chopMyBaT HAyKOBO 3aBepHIEHY MOJeNb JIII0YUX y PABOBil cucTeMi
oOMeKeHb, TTOBHOIIHHO JOCTIANTH iX CYTHICTH i PEryJsiTOPHY CIPSIMOBAHICTB,
mi3HaTH 0COOJIMBOCTI HOPMATUBHOI perjiaMeHTallii, BUBHAYMTH POJIb i 3HaYEeHHs B
MIPABOBOMY MeXaHi3Mi PeryJioBaHHS CYCHIJTbHUX BIJHOCHMH. AHaJi3 CHeIiaJabHOl
HAYKOBOI JIiTepaTypy JOBOAUTD, IO Ha JOKTPUHATIBHOMY PiBHI iCHYIOTH CIIpoOH
kiacubikyBartu nmpaBoBi oomesxenns [12, c. 15; 13, c¢. 227; 17, c. 40]. Pazowm i3 Tum
HayKoBe OOIPYHTYBaHHSI BH/IIB MPaBOBUX OOMEKEHb Peasli30BYBAJIOCS SIK J[PYTro-
ps/iHe HayKOBe 3aB/aHHS IIPU BUPIIIEHHI IHIIUX [EepPHIOYeProBUX. Y3arajbHeHHs
MOJIOKEeHDb HAyKOBMUX Ipallb Ta aHaJi3 HOPM YMHHOTO 3aKOHO/ABCTBA YKpaiHU
BIIKPHMBAE MOKJIMBICTH Kiaacudikallii mpaBoBUX oOMeKeHb 3a OaraTbMa KpuUTe-
pismu. HaBememo 11i KpuTepii i PO3KPUEMO iX 3MICT i3 HaBeJIEHHSAM BiJIITOBITHUX
NPUKIA/IIB.
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OCKiJIbKM TIPAaBOBI OOMEKEHHST MepeIladaloThCsl B aKTaX JII0Y0r0 3aKOHOIABCTBRA,
JIOTIYHO TIEPITUM KpUTepieM Kaacudikariii paBoBUX 0OMEKEHb 00pamil HALeNCHICMb
HOPMAMUBHO20 AKMA, 68 AKOMY Nepedbaueno KOHKpemme 00MeNcenis 00 KOHKPemuoi
eanysi 3axonooaecmea. 3a BKa3aHUM KPHUTEPIEM TIPABOBI OOMEKEHHSI TIOIISTIOThCST
Ha KOHCTHUTYIIWHO-TIPABOBI, a/IMIHICTPATUBHO-TIPABOBI, MTUBIJTbHO-TIPABOBi, KPUMi-
HaJbHO-TIPABOBI Ta iHINI pi3HOBUAW. BKazaTu Ha BUYEPIHY KiJbKICTh TPAaBOBUX
0OMEsKeHb 32 MM KPUTEPIEM TIPAKTUIHO HEMOJKJINBO, /IKe caMe MTUTAHHS PO TOUHY
KIJIBKICTh Tasy3el 3aKkoHo/aBcTBa € auckyciitium. O. B. 3aiiuyk TOSCHIOE 11e THM,
110 00CSIT i BHYTPIIIIHSI OpPTaHi3allisi rajys3i 3aKOHOaBCTBA Taki, 110 iX mo0ymoBa Ha
OCHOBI O/IHOTO aKTa HEMO’KJIMBA, 1 rajy3i 3aKOHO/IAaBCTBA MOXKYTh He CIIiBIIQ/IaTH 3
ramy3gamu npasa [16, c. 398]. BianoigHo, BUOKpeMJIEHHS Ti€l UM iHIIOI Tamysi J1ae
MOJKJIMBICTh BUOKPEMUTH 1 TIEBHUI PI3HOBUJ IIPABOBUX 0OMEKEHb.

Hacrynuum kpurepiem kimacudikaliii mpaBoBux 0OMeKXeHb € MicIle HopMamue-
1020 akma, 6 sKomy nepedbaueno 0OMexHceHts, 8 iIEPapxii HOPMAMUEHUX aKmie dep-
Jcasu. 3a UM KPUTEPIEM TIPABOBI 0OMEKEHHS MOJLIAIOTHCS Ha Ti, M0 HepeadadeHi
B 3aKOHO/IABUOMY aKTi HAWBUIIOI IOPUANYHOI CUJIHU, 1O € OCHOBOIO CUCTEMU Halli-
OHAJIBHOTO 3aKoHOAaBcTBa — KoHeruTyliii Ykpaiuwm, i Ti, 1o mepexbadeni B akTax
IIOTOYHOTO 3aKOHOIABCTBA 1 IM3aKOHHUX aKTaX. 1aK, BUXOISIYU 3 II0JIOKeHb KoH-
cruTyiiii Ykpainu, Ha HalBUIIIOMY 3aKOHOIaBYOMY PiBHI 3aKpiryieHO 6a30Bi mijcTaBu
3aCTOCYBaHHsI OOMEKEHD MpaB i cBOOO TpoMajisiH (CT. 64), BU3HAYEHO TePesTiK MpaB
i cBOOO/I TpOMaIsTH, sIKi He MOKYTh OOMEKYBATHCh 1 MatOTh aOCOIOTHHIT XapaKTep
(posmin 2), chopMyIbOBaHO AesIKi MPUHIIAIIN 3aCTOCYBAaHHSI TIPABOBUX OOMEKEHb
(tpuHIIT 000B’SI3KOBOCTI BU3HAYEHHST TEPMIHY /il 0OMeKeHHSs, IPUHIINI 3a60POHI
sacrocyBatHst 30poiiHux Cuut i iHIuX BiificbKOBUX (hOPMYyBaHb JI7ist 0OMEKEHD TPaB
i cBo6ox rpomaznss) [1]. Ha piBHI akTiB MOTOYHOTO 3aKOHOZABCTBA HIIKYOI IOPH-
JINYHOI CUJIM BU3HAYAIOTHCSI KOHKPETHI MePesiki KaTeropil y4acHUKIB CyCIiJIbHUX
BIJIHOCHH, JIJIsl SIKUX BCTAHOBJIOIOTHCSI MPABOBi 0OMeskeHHs1. 371e6iabiioro e abo
npodeciiiti rpynu rpoMajisii, abo opuarndHi ocobu (epskaBHi cry:KOO0BII, cyd ekTH
rocriofapioBantst). Ha piBHi /il mi3aKOHHUX HOPMATHUBHO-IIPABOBUX aKTiB Yy Oijib-
IIOCTI BUIIAJIKIB BU3HAYAIOTHCS MIPOIEYPHO-TIPOIIECYayibHi aclleKTH peastisallii TuX
Y1 IHITUX 0OMEKEHD.

[TpaBOBi OOMEKEHHST TAKOK MOKHA KITACH(DiKyBaTH 3A1€AHCHO 610 chepu Oisivio-
cmi cy6’ekmis, Ha SKI 6OHU PO3PAX06AHi, HA Ti, IO TTPU3HAYEH] /ISt Cy0'€KTIB BHYTPIlI-
HbOJIEP>KABHUX BITHOCHH, 1 Ti, 1110 TTPU3HAYEH] /11 YYACHUKIB Mi>KHAPOHO-TIPABOBUX
BizHocwH. TIpaBoBi 0OMEKEHHS, 10 PO3PAXOBaHi Ha YYaCHUKIB BHYTPIIIHBOIEP/KAB-
HUX BiJTHOCWH, 3aCTOCOBYIOTBCS Ha Mi/ICTaBl HAITIOHATBHOTO 3aKOHOIABCTBA JIePyKaBI
i MOTh BUKITIOYHO Y MeKax JEPsKAaBHOTO KOPAOHY (/IS TPUKJIALY — OOMEsKEeHHS
1paBa /i MPaIiBHUKIB ITPABOOXOPOHHUX OPraHiB HA 3/[IHCHEHHS TANPUEMHUIIBKOT
JISUTBHOCTI). Y CBOIO 4epry IpaBoBi 0OMeKeHHsI, 110 MTPU3HAYEH] IS YIaCHUKIB MiK-
HApOJIHUX BITHOCHUH, PETJIaMEeHTYIOThCS MOJIOKEHHSIMUA aKTiB MiKHApOIHOTO TpaBa.
Tax, Paga Besneku OOH mozke 3acTocoByBatu Oy/ib-sIKi HEBIIICbKOBI 0OMEKEHHS
CTOCOBHO JIEPKaB, SIKi IIOPYIIYIOTh MiKHAPO/IHE TIPaBo. SIK MPaBUIO, TaKi 0OMEKEHHS
MarTh (hopMy eMOapro Ha MoCTavaHHst 30POl, 3aMOPOKYBAHHS AKTUBIB KOHKPETHIX
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oci6 Ta 3ab0poHU Ha B'i3z 70 iHIIMX KpaiH, IPUIMHEHHS II0TOKY TOBapiB, MocTa-
YaHHS SKUX 3arOCTpoBaTUME KOH(MIIIKT i CipugTUMe TIOPYIIEHHSIM TIPaB JIIOIUHMA,
0OMEKEHHST MOSKJIMBOCTI BIJIBHOTO TepeCcyBaHHsI 0CiO, MPUYETHUX /10 iHIMIIOBAHHS Ta
BUMHEHHS MPOTUTIPABHUX 1 MmKiAmuBuX aiit [11, c. 195].

3aneicno 6i0 amicmy pezyisamopHozo 6nausy Ha cyo 'eékmie MPaBOBi 0OMeKEHHST
PO3/IJIMMO Ha MOPAJIbHO-TIPABOBI (JloTaHa), MaTepiaJbHO-TIPaBoBi (1nTpad), opraHisa-
1iitHO-1IpaBoBi (1lepesaya Ha IIOPYKH, IepeBefeHHs Ha HUKYY 1ocaay). Y OlabiocTi
BUIA/KIB TaKi 0OMeKeHHsST MafOTh MiCIle TO/, KO 0c00a MPUTSTAETHCS JI0 TIEBHOTO
PI3HOBUJLY IOPUINYHOI BiJIMTOBIIABHOCTI, i MOXKYTb CITiBIIAJIaTU 3 PI3HOBUIAMU JIUC-
HNUTITTIHAPHUX, a/IMiHICTPATUBHUX CTATHEHb YU KPUMiHAJTbHUX TTOKAPAHb.

Hacrynaum pisHoBuom kiacudikaitii mpaBoBux oOMeskeHb € Kiacudikarist
3aJIEKHO BiJl eleMenmy cCmpyKmypu HOpMu npasa, sxa nepedbauae Konkpemue oome-
HCeHMSL HA TOPUOUUHULL (Paxm-00Mmencens, 0OMmexncensi-0006 130K, 00MmexNcernns-3a00-
POHY, 00MeNHeHHA-NPUNUHEHHS, 00Mencenns-nokapanns. Tax, mist hakTy-oOMeReHHs
nposiBisie cebe y cimellHuX BigHocuHax. Buxozsiuu 3i 3micry crareit 25, 39 Cimeid-
HOTO KOJIEKCY YKpaiHu M0 € HeMiCHUM, SKIIO HOTO 3aPEECTPOBAHO 3 YOJIOBIKOM
abo sKiHKoI0, sKuil (sika) Bike mepebyBae y mLiobi [2]. ¥V manomy pasi, 1ocTaTHBO
Jtie (hopMasTbHOTO IOPUAMYHOTO (haKTy mepebyBaHHS 0COOU Y 3apEECTPOBAHOMY
001 17t Toro, o6 abo BiAMOBUTH il y peecTparliii HOBOTO TLTI00Y 10 MOMEHTY,
KOJIY TTOTIepe/IHi IITI00HI BiiHOCHHU Oyjie TIPUITHHEHO, 200 BU3HATH 3aPEECTPOBAHUI
o6 Hepilicaum. Take oOMeskeHHs-3a00pOHA BBOAMTHCS AEPKABOIO I 3abesiie-
YeHHST MOPAJIbHOCTI CIMEITHUX BiTHOCHH Ta CIPUSHHS KYJbTYPi HIII00Y.

OO6MexeHHsI-000B I30K € TAKMM IIPAaBOBUM OOMEKEHHSIM, sIKe TIPUITYCKa€e Heob-
XIIHICTD 3AiCHeHHS ocobaMu, 10 HIIJIeH] BJIaJHUMA TTOBHOBAKCHHAMNI, BU3HAUC-
HUX Y 3aKOHI JIiil BUKJIIOYHO B iHTepecax CycCIiJIbcTBa Ta jAeps;kaBu. [Ipukiazom 1mporo
€ moJstoxkeHHs ct. 8 3akony Ykpainu «I1po nepskaBhy ciykOy», ska MicTUTH 000B’s1-
30K KOKHOTO JIEPKABHOTO CJIYKOOBITST HE PO3TOJIONTYBATH TIEPCOHATBHI JIaHi 0cib, 1110
cTaau OMY BiJIOMi y 3B’sI3Ky 3 BUKOHAHHSIM ITOCAJI0OBUX OOOB’SI3KIB, a TAKOXK iHIIY
ingopmMariiio, sika BiIMOBIHO /10 3aKOHY He MijJsirae posroJonientio [3]. HaBenene
MOJIOKEHHST BKA3Y€ Ha Te, 10 JAEePKaBHUN CITy:KO0BEIh 0OMEKEHNI 3aKOHOM Y BUKO-
pucTtanHi iHgopMmartii, sika ctaja oMy BiJIOMOIO y TIpoiieci TPogeciiiHOl JIiITbHOCTI.
[Hakie HeliIboBe IMoIupeHHs (PO3roIoNIeHHs ) MoAIOHO0T iH(opMallil IpusBee 10
MOPYIIEHHsT 0COOMCTUX TIPaB i CBOOO TPOMAJISTH, CTBOPUTD TIEPEIOHU JIJIsT Peastizarlil
HUMU IMBiJIBHOI TIpaBOCy6 €KTHOCTI, 3aBAacTh MOpaJbHOI mikoau ToIro. Ilisxom
BBEJICHHST TAKOTO OOMEKEHHS JlepykaBa HaMara€Thesl 3armo0irT OPYHIeHHIO TPaB i
€BOOOJI TPOMA/ISIH 1 CTBOPUTU YMOBU JIJIST HEJOTYIIEHHST MOXKJINBOI JANCKPEAUTAILL
iHCTUTYTY JIepsKaBHOI CITysKOU 3 OOKY TPOMaICHKOCTI.

JloBoJti OIM3BKKUM 3a 3MICTOM 10 00OB’SI3KY € MpaBoBe OOMEKEHHS Y BUTJISI
3a60pOHN 1 OOMEKEHHSI-TIPUITHHEHHST. SIKIIO /epkaBa BCTAHOBIIOE 3a00POHY Ha BUM-
HEHHsI [TPe/ICTABHUKAMU BJIAJIM TIEBHUX Jill, THM CAMVUM Ha HUX TOKJIAIAETHCS 0OOB sI-
30K yTpUMATHCS Bijl 3ab6opoHeHux iit. Y 1bomy 38’s:3ky M. . Mary3oB cTBepIKyE,
o «3a00pOHa € CBOTO POJY MacuBHUM 060B’si3koM» |14, c. 740]. TunoBum npu-
KJIAJIOM [TPABOBOTO OOMEKEHHS Y BUTJISII 3a00POHU € TIOJIOKEHHST 3aKOHO/IABCTBRA,

ISSN 2414-990X. Problems of legality. 2017. Issue 138 197



TEOPIA TA ICTOPIA JEPXABU | TPABA

IO PerJiaMeHTYyeE MiIbHICTh MPAaBOOXOPOHHUX opraHiB. Tak, cT. 7 3akoHy YKpainu
«ITpo HartionasbHy mouitito» MicTUTh 3a00POHY JJIST TIOJIIIERCHKUX 32 OY/b-SIKUX
00CTaBUH CIPUSITH, 3IHCHIOBATH, THAOYpIOBaTH ab0 TEPIMMO CTaBUTHCS 10 OYiib-
SKUX GOPM KaTyBaHHS, JKOPCTOKOTO, HEJOJACHKOTO ab0 TaKOTro, 10 TPUHUKYE Tijl-
HiCTh, MOBO/KEHHS 3 JTIOABME [5]. Y pa3i BusiBJIeHHsT TaKUX il 3aKOH Tependavtae
BUHUKHEHHS Y KOKHOTO TTOJIIIEHCHKOT0 000B’I3KY BUMHUTH aKTHUBHI il, CIIPSIMOBaHi
Ha X OPUIIMHEHH, Ta 000B’A3KOBO A0NOBIiCTU Oe310cepeHbOMY KEePIBHUIITBY IIPO
(hakTM KaTyBaHHS UM HAMIipH X 3acTOCyBaHHs. TakuM 4nHOM, OOMeKeHHs-3a60pOHa
iMIIepaTUBHO HE J03BOJISIE MOJIIEHCHKUM MPOSBIATH O€3/is/IbHICTh YK yTPUMYBa-
THUCS BiJi BTpyYaHHs y CUTYyallii, TOB’s3aHi 3 HeHAJEKHUM TTOBOKEHHIM 3 JITOJ[1-
HOIO, 2 OOMeKeHHS-TIPUITUHEHHsT 1epe6adae 0O60B SI3BKOBICTh BUMHEHHST aKTHBHUX
NiiA, CIPSIMOBAHMX Ha MiHIMi3allil0 HeraTUBHUX HACJIJKIB Takoi cuTyarlii. Ko x
MOJHIENCHKIIT SIK CITysKO0Ba 0coba He TOTPUMAETHCST 0OMeKeHHsT-3a00POHH, TO HOTO
mistaas, sk 3a3Havae O. B. [erpumnmin, HabyBa€e coliabHO HEOE3MEYHOTO XapaKTepy
i MOJKe HaHeCTU MIKO/Y sIK iHTepecaM JepsKaBu, Tak i rpomajsinam [15, ¢. 76].

[IMomo mpaBOBOrO OOMEKEHHsSI Y BUTJISI/II MOKAPAHHs, TO BOHO SIBJISIE COOOIO
dhopmy Ta 3acib TPABOBOTO OCY/y HOCisI BJIQJHUX MOBHOBAKEHD 32 MPOTHIIPABHY
MTOBE/IIHKY, B PE3yJIbTaTi 4YOro Mpasa i 3aKOHHI iHTepecu iHNIMX IPOMaJISIH TTOPYIILY-
I0ThCST 1 OCTaHHI 1M036aBIAIOTHCS MeBHUX Osiar. [IpukiazomM mpaBoBOro oOMeKeHHsT
y BUIJISII TIOKapaHHs € fisl 1moJIosKeHb JIucimminapHoro cratyty 36poitnux Cu
Ykpaiuu, siKi nepen6aqaoTh m030aBAEHHS PSIIOBUX i CEPXKAHTIB CTPOKOBOI  Biii-
CHKOBOI CJIy’KOM 3a BUMHEHHST JMCIUTITHAPHOTO MPOCTYIKY Y€PrOBOTO 3BiTbHEHHST
3 pO3TalllyBaHHS BiiCbKOBO1 4acTuHU [4]. Takum unHOM, 1Mi/1 9ac TepMiHy il Juc-
LUILIIHAPHOIO CTATHEHHS BiiiCbKOBOCIY:KO0BeIb 0OOMeKeH1iT y peasisallii mpaBa Ha
cBOOO/LY TIepecyBaHHsI TEPUTOPIEID YKpaiHu.

3anexncno 6i0 mpusarocmi 0ii y uaci npasosi oomexncenns 6ysarmv NOCMiini i
mumuacosi. Tlocriiine mpaBoBe 0OMeXKeHHsST HAKTATAEThCs Ha cyh'ekta OGe3 BusHa-
yeHOTO TepMiny fii. [Ipukmazom Moxe ciayryBaTu MoJjioskeHHS 4. 4 cT. 69 3akony
Vipainu «IIpo cymoyctpiii i ctaryc cymiiBy», je nepeabayaeThes, mo ocoba, siKy
OyJI0 paHilie 3BiIbHEHO 3 MOCAM CY//Ii 32 BYMHEHHST iCTOTHOTO AUCIUILTIHAPHOTO
MPOCTYIIKY, TPyOe Un cucTeMaTHYHe HEXTYBaHHs 00OOB’SI3KaMU, 10 € HECYMiCHUM
31 cTatycoM cyii abo BUSIBUJIO HOTO HEBIAMOBIAHICTD 3aiiMaHiil OCal, He MOKe
npereryBaTu Ha mocany cyani [9]. Take oOmexkenms y mpaBi 3aiiMatu mocajy
CyIIL IS BiATIOBiZAHOI KaTeropii ocib € MmocTiiiHuM i He Tepeadayac 4acoBUX MEXK
BHATTsI. THMYacoBe K MPaBOBe OOMEKEHHS 3aCTOCOBYETHCS CTOCOBHO Cy(’€KTa
CYCIIJIbHUX BiJIHOCHMH Ha IeBHUI TepMiH. Sk mpukIaj, MOKHA HaBeCTH CUTYaIlilo,
KOJI1 0coba 3a pillleHHsAM CyIy 0O0MeKy€eTbes y hisuuHiil Ai€31aTHOCTI Ha IiAcTaBi
ct. 36 [mBisbHOTO KO/IEKCY YKpaiHu Ha MeBHUH MPOMIiKOK Yacy 3a HasBHOCTI BiJl-
MOBiIHUX TijIcTaB [8].

3anencro 6i0 cmynens usnaueHocmi cy6 €Kmis, Ha SKULL PO3PAX0BAHT 0OMENCEHHS,
BOHU PO3TO/IJISIIOTHCST HA 3arajibHi (PO3paxoBaHi /st 0cib, siKi CTAHOBJSITH MEBHY
colliajibHy TPYIy) i iHAMBiAyaabHi (/11 KOHKPETHO BU3HavyeHoi ocobmn). Tak, Bij-
noBizgHo 110 1. 17 3akony Ykpainu «IIpo 36poiini Cusm Ykpainu» ailoui BilicbKO-
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BOC/IyK00BII, K Tpodeciiiia rpyia, oOMekeHa y IpaBi Ha cBOOOLY IepecyBaHHS,
BiIbHUI BUOIP MICIST TTPOKMBAHHS Ta MPaBi BIIbHO 3ajMIIATH TEPUTOPII0 YKpaiHu
[10]. ¥V cBoto uepry, KoHcTuTyIlist 1IepcoHaIbHO 0OMEKYE KOHKPETHOTO TPOMAJIsi-
HUHA, sTKOTO 0yJ10 0O6pano IIpesuaentom Yipainu, o6iliMatu mocamy B 00’ €IHAHHSIIX
rpomajisii abo 3aifiMaTUCs THINOI OITaYyBaHOIO [isJabHICTIO. BigmosigHo, HOpMa,
nepenbadera cr. 103 OcHoBHOro 3akony YKpainu, po3paxoBaHa BUKJIOYHO Ha
OJIHOTO cy0’'€KTa CyCIIbHUX BiJIHOCWH — TJIaBY JEP/KaBU.

Ocranuboto Bapiaitieio Kaacubikalii mpaBoBuxX 0OMeKeHb, IKY MU HaBEIEMO, €
kaacudikalliss sauexcno 6id cnocoby sacmocysanns (pearisauii) oomeixcents Ha Taki,
1110 ZI06POBLILHO HaOYBAIOThCS CYH'EKTOM IIPABOBUX BiIHOCKH, i IIPaBOBI 0OMEKEHHS,
SIKi TIPUMYCOBO HaKJIaal0Thest Ha cy0’exta. Tak, BiAnoBigHO 110 cT. 6 3akoHy Ykpa-
inu «ITpo Caysx0y Gesnekr Ykpainu» Ha 9ac CayKOu CIiBpOOITHUKM 0OMEKYIOTHCS
y TIpaBi Ha y4yacTb y MOJITUYHOMY JKUTTI, 1 X YJIEHCTBO y TMOJITUYHUX TAPTIAX YU
pyxax npunussierbes [6]. TpomaastauH, skuil Berynae Ha cirysk0Oy 10 jgaB Ciysxou
6e3mexu, 10OPOBITBHO MOTOKYETHCS Ha BifMOBiAHEe 0OMexeHHs. [IpumycoBuii
XapakTep IPaBOBUX 0OMEKEHb I1OB’sI3aH1il 311€01/IbIIOr0 3 MPUTIATHEHHSIM 0COOH 110
I0pUINYHO1 BijmoBianbHOCTI. 3riano 3i cT. 30 Kogekcy Ykpainu mpo ajaMminicTpa-
TUBHI [IPABONOPYIIEHHS ITPOMaASHIUH MOKe OYTH IIPUMYCOBO OOMEKEHUI Y IpaBi Ha
KepyBaHHSI TPAHCIIOPTHUM 3aCOOOM Ha CTPOK JI0 TPHOX POKIB 3a Tpybe MOpyHIeHHS
MOPSIIKY KOPUCTYBAHHS 1M TpaBoM [7]. B octanHboMy pasi A5 HakJaIeHHS
0OMEeKeHHsI I0CTAaTHBO IOPUAMYHO OOTPYHTOBAHOTO PillleHHS YIIOBHOBAXKEHOTO
cy6’ekTa 4K opraHy Ipo HENPaBOMIPHI /il KOHKpPeTHOI 0coOu, a BOJIS caMoi 0coOu
He BPAaXxOBYETbHCH.

Bucnoexu. Hasenena xinacudikariiss mpaBoBux oOMeKeHb He € BUYEPITHOWO i
Mozke OyTH TOT/IrbJIeHa BUXOAAYM 3 aHAMI3y K MOJIOKEeHb YMHHOTO 3aKOHO/aB-
CTBa, TaK 1 PaBO3aCTOCOBHOI MpakTUKU. OCKIIBKU cama MpaBOBA KOHCTPYKILis
HpaBoOBUX 0OMeKeHb y OLIbIIOCTI BUIIAAKIB IOB’si3aHa 3 OOMEKEHHIM IIpaB i
cB006O 0coOM, IX TOJaJbIIa AOKTPUHAIbHA PO3pOOKA BUMAra€ NMUJAbHOI yBaru
JTOCJII THUKIB-TIPAaBHUKIB.

Crnucok jitepaTtypu:

1. Koncrurynist Yrpainu Bix 28.06.1996 p. Ne 254k/96-BP. Bidomocmi Bepxoenoi Padu Yxpainu.
1996 p. Ne 30. Cr. 141.

2. Cimeiinuii kogexe Ykpainnm Big 10.01.2002 p. Ne 2947-111. Bidomocmi Bepxosnoi Paou Yipainu.
2002. Ne 21. Cr. 135.

3. IIpo mepxasmy cay:x0y: 3axon Ykpainu Bix 10.12.2015 p. Ne 889-VIII. Bidomocmi Bepxosioi
Paou Yxpainu. 2016. Ne 4. Cr. 43.

4. TIpo Aucumrrinapuuii craryt 36poitnnx Cunr Ykpainn: 3akon Bix 24.03.1999 p. Ne 551-XIV.
Bidomocmi Bepxoenoi Padu Yxpainu. 1999 p. Ne 22. Cr. 197.

5. Ilpo Hamionanpny nodiiio: 3akon Yipainu Bix 02.07.2015 p. Ne 580-VIII. Ogivitinuii sicnux
Yipainu. 2015. Ne 63. Cr. 2075.

6. IIpo Caysx6y Gesnexn Ykpainu: 3akon Bix 25.03.1992 p. Ne 2229-XI11. Bidomocmi Bepxosnoi
Paou Yxpainu. 1992. Ne 27. Cr. 382.

7. Komeke Ykpainu mpo aaminicTpatuBHi mpasonopymends Big 07.12.1984 p. Ne 8073-10. Bido-
mocmi Bepxoenoi Padu YPCP. Ne 51. Cr. 1122.

ISSN 2414-990X. Problems of legality. 2017. Issue 138 199



TEOPIA TA ICTOPIA JEPXABU | TPABA

8. HusinbHuii kogexe Ykpainu Bix 16.01.2003 p. Ne 435-1V. Bidomocmi Bepxoenoi Padu Yipainu.
2003. Ne 40-44. Ct. 356.
9. Ipo cymoycrpiii i cratyc cyamis: 3akon Ykpainu Big 02.06.2016 p. Ne 1402-VIII. Bidomocmi

Bepxoenoi Padu Ykpainu. 2016. Ne 31. Ct. 545.

10. IIpo 36poiini Cumu Ykpainu: 3akon Ykpainu Bix 06.12.1991 p. Ne 1934-X11. Bidomocmi Bep-
x06n0i Paou Yepainu. 1992. Ne 9. Cr. 108.

11. Maymmesa 0. B. inecnpsimoBasi caHkiii ta ix 3acrocyBanus Panoto 6esnexu OOH: auc. ...
Kau/I. opu/. Hayk. Kuis, 2016. 253 c.

12. Masnbko. A. B. CTUMyJIbl 1 orpaHuYeHusT B TIPaBe: TEOPETUKO-MHMOOPMAIIMOHHBIH acTIeKT: aBTO-
ped. auc. ... x-pa oopuj. Hayk. Caparos, 1995. 40 c.

13. Masbko A. B. Teopusi rocyzapersa u 1paBa B BOIPOCAX M OTBeTax: ydeOH.-MeTO/I. 1mocobue.
Mocksa: IOpucts, 2007. 297 c.

14. Marysos H. U., Mansko A. B. Teopust rocymapcrBa u npasa: yueOGHuk. Mocksa: IOpucts,
2005. 768 c.

15. Terpummn A. B. TocymaperBennas caysxba. McToprKo-TeopeTHIECKNe MPEAMOCHUTKH, CPaBHHU-
TeJbHO-TIPABOBOM 1 JIOTUKO-TTOHATUUHBIN aHaau3: Mmonorpadus. Xappkos: Maxr, 1998. 168 c.

16. Teopis nep:xaBu Ta paBa. Akajgemiuanii kype / 3a pen. O. B. 3aituyka. Kuis: IOpinkom InTep,
2006. 688 c.

17. Iyapra A. M. OcHOBBI Teopuu TOCYZapcTBa U IIpaBa: KpaTkoe yyeGHoe mocobue. XapbKOB:
00O «IIpomerteii-IIpecy, 2006. 208 c.

References:
1. Konstytutsiia Ukrainy vid 28.06.1996 r. Ne 254k/96-VR. (1996). Vidomosti Verkhovnoi Rady
Ukrainy, 30, art. 141.
2. Simeinyi kodeks Ukrainy vid 10.01.2002 r. Ne 2947-111. (2002). Vidomosti Verkhovnoi Rady
Ukrainy, 21, art. 135.
3. Pro derzhavnu sluzhbu: Zakon Ukrainy vid 10.12.2015 r. Ne 889-VIIL. (2015). Vidomosti
Verkhoovnoi Rady Ukrainy, 4, art. 43.
4. Pro Dystsyplinarnyi statut Zbroinykh Syl Ukrainy: Zakon Ukrainy vid 24.03.1999 r. Ne 551-
X1V. (1999). Vidomosti Verkhovnoi Rady Ukrainy, 22, art. 197.
5. Pro Natsionalnu politsiiu: Zakon Ukrainy vid 02.07.2015 r. Ne 580-VII1.(2015). Ofitsiinyi
visnyk Ukrainy — Official Gazette of Ukraine, 63, art. 2075.
6. Pro Sluzhbu bezpeky Ukrainy: Zakon Ukrainy vid 25.03.1992 r. Ne 2229-X11. (1992). Vidomosti
Verkhovnoi Rady Ukrainy, 27, art. 382.
7. Kodeks Ukrainy pro administratyvni pravoporushennia vid 07.12.1984 r. Ne  8073-10. (1984).
Vidomosti Verkhovnoi Rady URSR., 51, art. 1122,
8. Tsyvilnyi kodeks Ukrainy vid 16.01.2003 r. Ne 435-1V. (2003). Vidomosti Verkhovnoi Rady
Ukrainy, 40—44, art. 356.
9. Pro sudoustrii i status suddiv: Zakon Ukrainy vid 02.06.2016 r. Ne 1402-VIIL. (2016).
Vidomosti Verkhovnoi Rady Ukrainy, 31, art. 545.
10. Pro Zbroini Syly Ukrainy: Zakon Ukrainy vid 06.12.1991 r. Ne 1934-XII. (1991). Vidomosti
Verkhoonoi Rady Ukrainy, 9, art. 108.
11. Malisheva, Ju.V. (2016). Cilesprjamovani sankcii ta yih zastosuvannja Radoju bezpeki OON.
Extended abstract of candidate’s thesis. Kiiv [in Ukrainian].
12. Mal’ko, A.V. (1995). Stimuly i ogranichenija v prave: teoretiko-informacionnyj aspekt.
Extended abstract of Doctor’s thesis. Saratov [in Russian].
13. Mal’ko, A.V. (2007). Teorija gosudarstva i prava v voprosah i otvetah. Moscow: Jurist [in
Russian].
14. Matuzov, N.I., Mal’ko, A.V. (2005). Teorija gosudarstva i prava. Moscow: Jurist [in Russian].
15. Petrishin, A.V. (1998). Gosudarstvennaja sluzhba. Istoriko-teoreticheskie predposylki,
sravnitel’'no-pravovoj i logiko-ponjatijnyj analiz. Kharkov: Fakt [in Ukrainian].

200 ISSN 2414-990X. Ipobnemu saxonnocmi. 2017. Bun. 138



Jlesada O. B. Knacudgikayis npasosux obmexeHb Ak 3acobig pe2yito8aHHsA CycninbHUX 8i0HOCUH

16. Zaichuk, O.V. (Ed.). (2006). Teoriia derzhavy ta prava. Akademichnyi kurs. Kyiv: Yurinkom
Inter [in Ukrainian].

17. Shul’ga, A.M. (2006). Osnovy teorii gosudarstva i prava. Kharkov: OOO «Prometej-Pres» [in
Ukrainian].

Levada E. V., Aspirant of the Scientific Researcher Institute of State Building and Local
Government National Academy of Legal Sciences of Ukraine, Junior Researcher National Academy of
Legal Sciences of Ukraine, Ukraine, Kharkiv.

e-mail: aspirant120001@ukr.net ; ORCID 0000-0002-0086-5050

Classification of legal restrictions as ways of regulation of public relations

The author’s model of classification of legal restrictions as means of regulation of public relations in
the state depending on different social and legal criteria is presented. Legal restrictions are proposed to
be classified according to such criteria as: the ownership of a normative act, which provides for a specific
restriction to a specific branch of legislation; The place of the normative act, providing for limitation,
in the hierarchy of normative acts of the state; The scope of activities of the subjects on which legal
restrictions are designed, the specifics of the content of the regulatory impact of legal restrictions on
entity of public relations; Depending on the element of the structure of the rule of law, which provides
Jfor a specific restriction; Duration of the legal restriction in time; The degree of certainty of the entity, to
which the calculated limitations; Method of application (implementation) of the legal restriction. Taking
into account the provisions of the current legislation of Ukraine, examples are given and the essence of
concrete examples of application of legal restrictions to participants of public relations in typical life
situations is revealed. It is noted that the legal design of legal restrictions in most cases is connected with
the restriction of the rights and freedoms of a person, and therefore their further doctrinal development
requires close attention of law researchers who are representatives of different areas of legal science.
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MEXI AIl TPMHLIUITY BEPXOBEHCTBA IMPABA €C
LLIOAO KOHCTUTYLIIi: ACQUIS CONSTITUTIONNEL
KOHCTUTYLIIMHOTO TPUBYHAAY MOAbLLI

Bazamo xoncmumyuiinux cyoie depicag-wienic €C uxopucmosyoms 0OKMpuHy KOHMp-iimimie
05t 3axucmy c6oei KoHcmumyuiunoi idenmuunocmi. Y cmammi npoananizoeano piwenns Kowcmumy-
yitinozo Tpubynany Ionvwi, 6 sixux poseisdacmvcs cniggionoulents npuHuuny eepxosencmea npasa €C
ma npunyuny éepxosencmea xoncmumyyii. Cyoodi ne nodirsomv nioxio €sponeiicokozo Cydy Cnpaseo-
aueocmi wodo abconromnozo eepxogerncmea npasa €C. Busnaueno mexci Oii npunyuny eepxosencmea
npasa €C wodo Koncmumyyii Ilonvwi. /lo nux eioneceno nopmu Koncmumyyii Ilonvwi, sixi gpopmyroms
1 i0enmuunicmo. Hagedeno nosuyii npedcmagnuxie noivcokoi 0oKmpuHuL w000 4020 NUManHsl, sSKi 36ep-
maomy yeazy na Qopmysanns koncmumyyiunozo nuopaiismy ¢ €C.

Kimouosi cimoBa: BepxosenctBo 1npasa €C; npiopurer npasa €C; Koucruryuiiinuii Tpubynasn
Pecuy6uiku Tlosibiia; 1OKTPUHA KOHTP-JIMITIB; KOHCTUTYIIIHA IJIEHTUYHICTD; IPIOPUTET KOHCTUTYIIIT;
BEPXOBEHCTBO KOHCTUTYILI.
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Ipanuup! geiicrBus npuniuna BepxoBeHcTBa npaBa EC oTHocutenbHO KoHcTHTyIMM: Acquis
Constitutionnel Koucruryuuonnoro Tpubynana Iloabum

Mnozue xoncmumyuyuonnvie cyovl zocydapeme-uienos EC ucnonvsyrom 0oxmpuny KoHmp-aumumos
0J1st 3auuUmMbL C60ell KOHCIUMYUUOHHOL udenmuunocmu. B cmamve npoanaiusuposanvt pewenus Kowu-
cmumyyuonnozo Tpubynana Hoavuu, 6 KOMOPLIX PACCMAMPUBACMCS. COOMHOULEHUE NPUHUUNA BEPXOBEH -
cmea npasa EC u npunyuna eepxosencmea xoncmumyuuu. Cyovu ne pasdeasrom nooxod Eeponetickozo
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Cyoa Cnpasediueocmu omuocumenvio abcomommuozo eepxosencmea npasa EC. Onpedenenvl epanuipl
deticmeus npunyuna eepxogencmea npasa EC omnocumenvio Koncmumyyuu Homvwu. K num omne-
cenvL Hopmvl Koncmumyuuu Ionvwu, xomopuie popmupyrom eé udenmuurocmo. IIpedcmasgienvt nosuyuu
npedcmagumenetl NOILCKOU OOKMPUHLL 1O NOBOOY MOZO BONPOCA, KOMOPble 00PAWAIOM BHUMANHUE 1A
@opmuposanue koncmumyyuonnozo nuoparusma ¢ EC.

Kmouessie ciaoBa: BepxosencTso npasa EC; npuopurer npasa EC; Koncruryuuonusiii Tpuby-
Hast [Tobiy; JOKTPUHA KOHTP-JIMMUTOB; KOHCTUTYITMOHHAS UIEHTUYHOCTb; TIPUOPUTET KOHCTUTYIUH;
BEPXOBEHCTBO KOHCTUTYIIHH.

Bcmyn. llepesik KOHCTUTYIIMHUX CYIB, dKi He TOJIJISIOTH TiaXin €Bporeii-
cokoro Cyay Cupasemmmsocti (gani — €CC) mozmo abcomoTHONO BEPXOBEHCTBA
npaBa €C, 30kpemMa HaJi KOHCTUTYIISIMU JlepKaB-4yJieHiB, MUHYJIOTO POKY MOTIOB-
HuBcs. /lo Hux HecnoaiBano posyuuBcda Koncturtynitinuii cyn besbrii, skuii g0
I[bOTO MOMEHTY OyB 4M He HAWOUIBIN «JIOSIbHUM» Y KOHTEKCTI BeeHHs iaiory 3
€CC. Y cBoemy pimrenni Ne 62/2016 6enbriiichki Cy/li BUSHAYMIN MesKi /il TPIH-
1uIy BepxoBeHcTBa mpaBa €C 1010 HalioHaabHOI KOHCTUTYTII [ 1, ¢. 182].

Takuii kpok 3i croponn Koncrurymiitnoro cyay Benbrii 6yB HeouikyBaHUM 3
OTJISILy Ha Te, IO IPOTSATOM OCTAaHHIX POKIB KOHCTUTYIIHI CyZM TaKUX JlepKaB sIK
Opanris, Himeuunna, Itamist, [emanil «mopymmmmm o6iTHUITIO MOBYAHHST» i 3BEPHY-
JIiCS i3 IEPIIUMHA Y CBOIM TpakTuili mpeoauiiitanvu 3amutamu 10 €ECC.

Boanouac KOHCTUTYIINHI CY/U TPOMOBKYIOTh MOCTIIOBHO JOTPUMYBATUCST
noktpuHy KoHTp-imiTiB. [[. Tamerra (D. Galetta) nasusae ii «cobakolo, sika TaB-
Kae, ajie He Kycae». BoHa BBakae, 1110 4ac Bijl HEl BIZIMOBJISITUCS 1 TIEPEXO/IUTH /IO
KOHCTPYKTHBHOTO [IiaJIOTy, 32CHOBAHOTO Ha B3aeMHii n0Bipi. /l. Taserrta Kputnukye
Koncrurymittnuit Cyxa Itasnii, sxkuit y pimenni 2014 p. 3HOBY BUKOPUCTOBYE ITI0
JNOKTpURYy [2, c. 747].

[Tpobsema criBBigHomeH s TpaBa €C Ta KOHCTHUTYIII He 3HIMAETHCS i3 TTOPSIIKY
JIEHHOTO KOHCTUTYIiiHUX cyaiB. [TomiOHi 10 Genbrifichkoro piieHHs Bke Oyan
NPUIAHSATI, @ iX OKPeMi T0JIOKEHHS PO3BUHYTI y NONAJbIINA Cy/I0BIl PaKTUIll 3HAU-
HOI KIJIbBKOCTI KOHCTUTYIIHHUX CcyAiB gk 3axigHoi, Tak i CxigHoi €ponu. bararo
Cy/liB BUKOPUCTOBYIOTH IOKTPUHY KOHTP-JIIMITIB JIJIsT 3aXUCTY CBOEI KOHCTUTYIIHHOT
1JIEHTUYHOCTI.

Ananiz ocmannix docaioxcensv i nybaikayit. 3a3HadeHe MUTAHHS 3a/IUIIA-
€THCS 11032 YBAroio yKpaiHchbKuX gocaignnkis. ¥ Ilosbmt, sk gepxkasi-uneni €C,
151 mpobsieMaThKa BUKJIWKAE JKBaBUil iHTEpeC 1 HAyKOBILB, 1 TPaKTUKiB. Y cTaTTi
HaBozsiThest morsian K. Boiituueka (K. Wojtycezek), K. /Ixkanoxi (K. Dziatocha),
A. Kyctpu (A. Kustra), B. Harutincskoro (W. Czaplinski), A. I1Lremxinbepkoi-Cimon
(A. Sledzinska-Simon).

Mema i 3ae0anns cmammi. MeTolo J0CTIKEHHS € BU3HAYEHHST ME3K /il TIPUH-
nuiy BepxoBeHcTBa npaBa €C mozo KoHetutyiiii y HaIllioHaIbHOMY TTPABOMOPSIIKY
[Mosbuii Ha ocHOBI aHamisy npaktuku KoncruryniiitHoro TpubGynany Pecry6miku
[Monpmi.

Buxnao ocnoenozo mamepiany. Y Koucturyiii [losbini 9itTko He Bu3HaYeHO
criBBifiHOMEHH 1TpaBa €C Ta kKoHcTUTyIHUX HOpM. [le HempocTe 3aBaanHs 10Be-
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socst BupinryBaru Koncrurymiitnomy Tpubynany (mani — KT). ¥V 1ibomMy KOHTEKCTI
BaKJTMBUMU € TIOJIOKeHHS ctateit 8, 9, u. 2 c1. 91 Koncrurymii. BignosizgHo o cT. 8
Koncruryrtiist € naiiBurum npasom PecryOumiku [Tosbima. Y ct. 9 nepenbaveHo, 1o
Pecriy6utika ITosbina 10TPUMYETBCST MiPKHAPOHOTO TIPaBa, sike € /7S Hei 060B’s13K0-
BUM. 3TifiHO i3 4u. 2 cT. 91 MixkHapOAHUI JOTOBIP, paTH(iKOBaHMII 32 ITOIEPEIHBOIO
3r0/I010, BUPKEHOIO Y 3aKOHI, MAa€ MPIOPUTET Tepe]] 3aKOHOM, SKIO BiH He Y3Tro/l-
JKYETHCA 13 IOTOBOPOM |[3].

KrfouoBoto crpaBoio y 1IbOMY KOHTEKCTI € cIpaBa Mmpo KOHCTUTYIiHHICTh [loro-
Bopy Tipo mpueananus [ompmi g0 €C, sxuit 6ymno yriamgeno 16.04.2003 p. (Bupok
KT Bix 11.05.2005 p.) [4]. lo KT 3Bepuymucs tpu rpynu genytatiB Ceiimy, siKi
BBaKaJI, 110 BKa3aHWI J0TOBip, AKT TIpo yMOBH tipueananus Pecry6miku [Tosbiina
no €C Tta ycranosui goropopu €C cynepeyaTb OKpeMUM T0JI0KeHHAM Konetutyirii
[Toabuii. IIpu nboMy, y BCIX TPhOX 3BEPHEHHSX OYJIO BKAa3aHO Ha Te, IO IIPUHIIKII
BepxoBeHcTBa TpaBa €C mopyIye KOHCTUTYIIIHHY 3acamy BepxoBeHcTBa KoHcTH-
Tymii PII.

KT nomycTuB MOXKIUBICTb KOHCTUTYIIHHOTO KOHTPOJIIO IIUX /IOTOBOPIB, IIOCH-
gatourchk Ha 4. 1 c1. 188 Koncturynii PII, BiamoBigHo 0 sikoi KoHCcTUTyIiTHIIMT
TpubyHa npuiiMae pilieHHs y clpaBax PO BiAMOBIAHICT MiKHAPOIHMX JOIOBOPIB
Koncrurymii [3].

Cynni 3BepHyJIM yBary Ha Te, 10 3akpimieHuit y 4. 2 c1. 91 npiopurer mixkHa-
POJIHUX JIOTOBOPIB TO/I0 3aKOHIB Yy JKOJHOMY BUITQ/IKy HE O3HAYA€ iX TMPIOPUTETY
moz10 HopM Korcruryiii. KoHeruryiiist saymimaerbest HaiiBuimM 1mpaBoM PeciryOuriku
[Tosib11a CTOCOBHO BCiX MiKHAPOJHUX JIOTOBOPIB, AKi [AiI0Th HA il TEPUTOPIi.

Y Bupoky OyJio MmiIKpecaeHo, 0 BepXoBeHCTBO KoHCTUTYIII Mae mposiB y
nactymHomy. [To-mepmie, came y Texkcti KonctuTytiii 3akmazeHi miaBaaIuam s
npoiiecy eBpoinTerpaitii Ilosbiii, 30kpeMa 3aKpinieHo MeXaHi3M nepejiadi YaCTUHU
KOMIIETEHIlii opraHiB gepskaBHOI Biaau Ha piBenb €C. Ilo-apyre, mependadeHwmii
KOHCTUTYIIIHNI KOHTPOJIb ZI0OTOBOPY PO NPUEAHAHHS Ta aKTiB, IKi CTAHOBJIATH
iioro HeBix'emuy uyactuny. [lo-tpete, y Bunagky kosisii i3 npaBoBumu aktamu €C
KOHCTUTYIIIIIHI HOpMU He BTpAvyaloTh CBOEI 1opuandnoi cusn. Cymjii Haroaocuian
Ha HETOPYIITHOCTI TPUHITAIY BepXOBeHCTBA KOHCTUTYIII: «MO/Ies b €BPOTIEHCHKOTO
1paBa CTBOPUJIA HOBY CUTYaIlit0, KOJU OJTHOYACHO (DYHKITIOHYIOTh aBTOHOMHI 1TPaBOBI
NOpsAAKY. [X B3aeMHUIT BIIMB He Moxke GYTH OMMCAHUIT TIOBHOIO MiPOIO 3a J0TIOMO-
TOI0 TPAAMIIIMHUX KOHIEMNIH MOHI3MY Ta ayanizmy. .. KoHcTuTyIlis 3a/ummaeTbes
HaiiBuiuM 1paBoM Pecry6miku [Tosbina 1010 BCiX MiKHAPOAHUX JIOTOBOPIB, SAKi
€ mus Hei 060B’s13k0BUME. Ile TaKOK CTOCY€EThCsT paTr(hiKOBAaHUX MiKHAPOIHIX
JIOTOBOPIB TIPO Tiepeiavy KOMITETEHIIil y esKuX crpaBax. ...KoHcturyiiig HamiseHa
Ha Tepuropii Pecry6miku [Tosbia mipiopureroM ii Ta 3actocyBauHs ... Komizis mix
Koncruryiiero ta npaBom €C He Moske OyTH BHpillleHa MJISIXOM BU3HAHHST BEDXOBEH-
crBa HopMu TipaBa €C. Taka Koti3ist He MOKe 3yMOBHUTH BTpPaTy 060B’SI3KOBOI CHIIN
KOHCTHUTYIIIITHOIO HOPMOIO Ta 3aMillleHHsaM ii HopMoio mpaBa €C, a TakoK 0OMEKEHHST
o0csry i 3actocyBanHst chepolo, sSika He OXOTUIEHA TTPABOBUM PETYJTIOBAHHSIM ITPABOM
€C» [4]. KT minkpecus, mo: «Koucturytiitai Hopmu y cdepi mpas Ta cBo60x 0cob6m
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BU3HAYAIOTh MiHIMAJbHUN Ta HEMOPYIIHUU TOPIT, SKUU He MOXKe CTaBUTUCS IIiJ
CYMHIB y 3B’S3KYy i3 BIpoBa/KeHHsIM HOpM TipaBa €C. TaymaueHHs «ITpUXUIbHE 10
npaBa €C» Mae cBOI Mexi. Y KOJHOMY pasi Take TJIyMayeHHsI He MOsKe ITPU3BOIUTH
710 pe3yJIbTaTiB, SIKi cynepednTuMyTh Konctutyii» [3].

Cnin 3aznaunty, mo KT y BUpPOKy BUAIIMB TpU BapiaHTH BUXO/Y 13 CUTYyaIlil,
KOJIN HEMOKJTMBO BUPIMMTH KOJi3it0 Mix rpaBom €C Tta KoncTtuTytieio 3a nomo-
MOTOI0 «ITPUXMUJIBHOTO 17151 1ipaBa €C» Taymauenus. lle amina Koncturyii, 3mina
MIPaBOBOTO peryoBaHHs Ha piBHI €C Ta npuitHATTS pinerns npo suxin 3 €C.

Y BUpoKy OyJI0 3a3HaYEHO, 1110 HOpMU KOHCTUTYILT HE MOKYTh BTPaTUTH CBOET
IOPUMYHOI cuti ab0 OyTH 3MIHEHVMH Y 3B'I3KY 13 BUHMKHEHHSM KOJI3il i3 HopMamu
npasa €C. Y npoMy pasi Jiiiie 3aK0HO/IaBellb YITOBHOBAKEHUN MPUNHATH PillleHHS
po oOpaHHst crocoOy BUPIIIEHHST KOJIi3il.

Cynni miakpecanan, mo Aep;KaBu-4JeHN MAIOTh TTPaBO MEPEeBipsATH, YU TIpa-
BoTBoOpYi opranu €C, BUJa0YM MEBHUIN MTPABOBUI aKT, JISJIM Y MeXKaX HaJlaHOI M
KOMIIETEHI[1 Ta 4i He OyJIM MOPYIIeH] IPUHIUIINA CyOCHIapHOCTI i IPOIOPLIHHOCTI
pu 11boMy. HerorpuMaHHS 11bOT0 03HAUaTHMeE, IO Ha TIEBHI MTPaBOBi aKTU He TOITH-
proBaTHUMeTbCs IPUHIIUIT BepxoBeHcTBa MpaBa €C. Y BUPOKY 3a3Hau€HO, 1110 BKa3aHi
3asBHUKAMM MiXKHAPOHI O0TOBOPH He cynepedaTh Koncruryitii [losbmi.

Ortxe, y Bupoky Bin 11.05.2005 p. cynni KT oxnosnauno samepeunsu abco-
JIIOTHUI XapaKkTep MPUHIMITY BepXoBeHCTBa 1paa €C, HAroJ0CUBIIN HA TOMY, 1110
Konctutyirist 3ammimaeTbest akTOM BUTIOI IOPUAMYHOI e y TipaBonopsaaky Ilosbimi
i micag Beryny sfepxkasu 10 €C.

Cnin 3BepHyTH yBary Ha Te, 10 JABoMa TwxXHAMU panimie cyyri KT zafinsan
MPOTUJIEKHY TIO3UIIII0, PO3IJISJIAI0YN CIIPABY PO €BPOIEUCHKUN OpJiep Ha apemT
(Bupox Bix 27.04.2005 p.) [5].

CyTb cripaBu mosisiraia y HactymaoMy: y 6epesti 2004 p. 1o KpuminaabHo-1po-
1ecyasbHoro kojekcy Ilosbini Oysin BHECEH] 3MiHN 3 METOI0 BUKOHAHHSI PAMKOBOTO
pimmenna Paau 2002 p. mpo eBporeiichbKuil opjiep Ha apemiT Ta Ipoleaypyu Bupadi
ocib mix aepskaBamu-usieHamu. J{o Kogekcy GyJio gogato jaBa po3iijim, siki peryJio-
BaJIM CHUTYaIlifo, KOJU TOJbChKI CyIN BUAAIOTH E€BPOTEMCHKUI Opiep HA apemT Ta
HaBIIaKM, KoJM fiepskaBu-ysienn €C 3Bepratorbes 10 [oabi 3 Takum opaepom. Bon-
Houac y Kozekci 3’iBuocst BUsHaUE€HHS TIOHATTST «EKCTPAIUILISy, SIKe BiIMEKyBaIN
BiJI TIOHATTST «BUla4a 0COOM Ha IiJICTaBi €BPOIENCHKOTO Opjiepy Ha aperits. [Ipore
srigHo 3i cr. 55 Koncruryii IMosbini ekerpaauiis rpomaasta [Tosbini 3abopoHena.
[lo KT 3Bepnyscs Paiionnnii cyn m. [ancbka, SKuii po3riisifiaB MATAHHS TIPO BUIAYY
rpomajigHku [Tonpiti opranam Baaaum HizepaanaiB Ha mijicTaBi Takoro opaepy, siKa
O TmiJIsraia TaM KpuMiHagbHOMY TiepecsiiayBanuio. IIpeamerom anamizy KT Oyia
BIIOBIAHICTD TO/I0KeHDb Kozekey cT. 55 Koucrturymii [Tombimi. Cymmi 3asnaymim,
1110: 000B’SI30K TIPOEBPOTIENCHKOTO TIyMaueHHsT HAI[IOHATbHOTO TIPaBa Ma€ CBOI MeXi,
30KpeMa, KOJIM BHACJIJOK 11hOT0 OyJI0 OM HOripIleHHs CTaHOBMINA 0Ci0, 0cOOJMUBO
3anpoBaKeHHs ab0 IIOCUIeHHS KPUMiHAJIbHOI BignosizaabHocti. Bignosigno, KT
BU3HAUMB, 110 MA€E MicIle HEBIIOBIIHICTh HOPM KO/IEKCY B Iiiif yacTuHi cT. 55 Kon-
crutyii [Tospii 3 orysay Ha 3a60poHy ekcTpaauitii rpomazsH [Tosbii.
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TuMm He MeHIl, BUAAEThCS, IO Y I crpasi cyaui BKpail o0epesKHO Migiiiimn
710 BUpilleHHd uTaHHg Tpo criBBigHOMenHs npaBa €C ta Koncruryii Tlosbmii.
Y BUPOKY BKazaHo, 110 3 orusiay Ha cr. 9 Koneruryiii TTosbini HeoOXinHO0 € Taka
3MiHa JiI0YOr0 3aKOHOJABCTBA, sKa OM J03BOJIMIA He JIMIIe MOBHY, aje i He cyle-
peuny KoHcTuTytlil iMIyieMeHTallito 3rajlanoro pamkosoro pimenns €C. IIpu mipomy
CY/Ii IOTTYCTUJIN MOSKJIMBICTh BHeCEHHS 3MiH 10 cT. 55 Koncruryitii [Tosbii.

KT, vHe muBisuuch Ha HEKOHCTUTYIIMHICTD BiZiMOBiAHUX HOPM Kojekcy, mpoios-
KUB iX mifo Ha 18 micsris, TuM camMum 3abesredyoun BUKOHaHHs [1o/bIeo cBoix
MiKHapPOAHUX 30008 s13aHb 11100 iMILIeMeHTallil mpaBoBoro akta €C. IOpuaununum
HACJIIKOM 1[bOro OyB 000B’sI30K opraHiB cynoBoi Biaau ITosbuii 3actocoByBaTH
HOPMY KOJIEKCY, sika OyJia BU3HAHA TaKolo, 1o cyrnepeuntb Koncruryiii TTosbi.

Sk mosxHa mobaunty, KT wHamaraBcst GasmaHcyBaTu Mik 060B’SI3KOM jieprka-
Bu-uiera €C iMIIEMEHTYBaTH acquis communautaire Ta HeOOXiAHICTIO JOTPUMYBa-
THCsI IPUHIUITY BepxoBeHcTBa KoHeruTyii. 3 iHTepBasioM y /iBa THKHI OyJIn BUAAHI
JIBa BUPOKH, B SIKUX CY/JII TIO-PI3HOMY MiAINIIIN 10 BUPIMIEHHS MUTAHHSA CTOCOBHO
nii mpuHIMIy BepxoBeHcTBa paBa €C y HalliOHAJIBHOMY TTPABOTIOPSJIKY.

Ha aymky A. Kyctpu (A. Kustra), npunuc y cr. 9 Koneruryitii, 30608’ s13yroun
[ToJbIity OTPUMYBATUCS CBOIX MiIXKHAPOIHUX 3000B’s13aHb, T0A€ 10 TPAAUIIHHOTO
po3yMiHHA BepxoBeHcTBa KOHCTUTYIT BakJUBUI Yy CydyaCHOMY CBiTi 30BHIIIHII
acriekt. [Ipunuc ct. 8 € HENOPyNUIHOIO MeKelo JJs1 KOHCTUTYIIHHO 103BOJIEHOTO
BIZIKPUTTS HAIlIOHAIBHOI CUCTEMU JKepeJI IpaBa I /il Ta 6e310cepeaHbOrO 3aCTO-
CyBaHHS HaJ[HAI[iOHAJIBbHUX HOPM. BopHOuac BoHa 3a3Hayvae, MO BEPXOBEHCTBO
Koncrturytiii He Moxke cIpUUMHATH JieriTuMizaiiio nopymenHs [lospineio cBoix
MiKHapOAHUX 3000B’s13aHb, OCKIJBKHU IIe caMO 1Mo cobi Oyjae MOpyHIIeHHSM HOPM
Koncrurymii [6, c. 8].

B. Harutincekuit (W. Czaplinski) Beaskae, mo npaBo €C MOBUHHO MaTH rapaHTO-
BaHe BEPXOBEHCTBO HAJl BCIM KOHCTUTYIIWHUM TTpaBoniopsiikoMm y [loJibiii B Meskax
nepeziatol Ha Koprcth €C KoMIeTe I, OCKiIbKY ii Tiepeiada BigOyBagacss Ha OCHOBI
Koncrurymii [7, c. 223].

¥ 2010 p. KT Bunic BUPOK y cIipaBi 3a 3BepHEHHSIM TPYIN CEHATOPIB PO KOH-
crurymiiiticTs JlicaboHcbkoro porosopy (Bupok Bix 24.11.2010 p.) [8]. 3asBHUKM
OKpPEMUM ITYHKTOM TIOCTABUJIM TTUTAHHSA TPO KOHCTUTYIIHHICTD [lexmapartii Ne 17
3 orssany Ha 3mict ct. 8 Koncruryiii Iloabmii. Cyaai marosocumu, mo mnoriasan
KT, chopmyaboBani y Bupoky Bix 11.05.2005 p., 36epiraioTh CBOIO aKTyaJbHICTbh
He3aJIeXKHO Bijl 3MiH, AKi BigOymcs y nepsunHomy npasi €C, OCKIIbKU 3pa3oK s
KOHTPOJIIO 3a7uIaeTbest HeaMinHuM — Koncrurynia [loapmi. ¥ Bupoky 3asznaueHo,
10 Tepejladya KOMIIeTeHIlil opraHiB Jiep;kaBHOl Biaaau [losbiii HagHAIliOHATBHUM
opranam €C He € TiCTaBOO /IS HA/TAHHS iM TOBHOBA)KEHD 710 BUIAHHS MTPABOBUX
akTiB, sKi cynepedath Koncruryiii. Sk i y Bupoky 2005 p., 6yJio migKpecsieHo, o
KoncTtuTytisi Mae BUILY IOpUINYHY CUJIY OO BCiX MiKHAPOIHUX JIOTOBOPIB, SIKi €
0008’ si3koBuME 1715t [Tosbimi. Cyii BBasKaroOTh, 110 podsieMa 30epeskeHHsT BEPXOBEH-
CTBa KOHCTHUTYINI B yMOBaX €BpoiHTerpailii piBHOIIHHA TIpobeMi 36epeskeHHsT Jep-
xkaBHoro cyBepewnitety. [lep:xaBu-wiernn €C 30epiraiotb CBill CyBepeHITET 3 OTJISILY
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Ha Te, 1[0 KOHCTUTYIII, SIKi € BUPA3OM JIEP:KAaBHOIO CyBepeHiTeTy, 30epiraioTh CBOE
sHauenHd. [Ipuennannsa [loapmi 1o €C 3MiHIOE MAXiA 10 TPUHIAITY BEPXOBEHCTBA
KoncruTyiii, npore He 3yMOBJIIOE CYMHIBH 11[0/{0 HBOTO.

Y BUPOKY 3Ha4Hy yBary HpHUALIEHO HeOOXiZHOCTI 30epesKeHHsT KOHCTUTYILiN-
HOI igeHTHYHOCTI. [1il UM TOHATTSM Cy/Ii PO3YMIOTh 00CST KOMIETEHINT opra-
HiB JlepsKaBHOI BJaJu, KU He Ti/JIATAaE Hepenadi Mi>KHAPOJHUM OpraHi3allisaM,
ockinmbKM BimoOpaxkae miHHOCTI, Ha AKi cnupaerbes Koncrurymis. [le nonsTTs
OXOILJIIOE OCHOBHI 3acasin KOHCTUTYIIT Ta HOPMH, $IKi 3aKPITITIOIOTh TPaBa JIOIUHU.
KT BBaskae, 1o rapanrieio s3bepekeHHst KOHCTUTYLINAHOL igeHTryHOoCTi [TosbIni €
3adikcoBani B KoHcTuTy1lil Meski mepenadi KOMTIETEHITI OpPTaHiB ep;KaBHOI BJIAIN
MiKHapOHII opraHizaiiii.

Cain 3a3naunt, mo KT waBoauts nosutito Oenepanrproro KoncruryiiitHoro
Cyny Himeuunnu, SKuii OKpeCIIO€ CBOIO POJIb SIK OXOPOHIIS KOHCTUTYIIIHOI i1eH-
TUYHOCTI. 30KpeMa, HiMeIlbKi CYJII TiJ UM PO3YMIIOTh Te, 1110 KOHCTUTYIIHHI Cyu
He MOXKYTb OyTH 11030aBJieHi BiANOBIJaJIbHOCTI 3a TapaHTyBaHHS KOHCTUTYIIMHUAX
MesK Tiepesadi kommeTeHilii Ha piBeHb €C Ta KOHCTUTYIINHOI iIEeHTUYHOCTI, IKa He
niggsarae nepenavi. Binxnosigno, Mexepanbuunii Koncturymiitnuii Cyx Himeuunnu
BKa3aB HA MOKJWBICTb MPUUHATTSA PIillIeHHS PO HE3ACTOCYBAaHHS MIPaBOBOTO aKTa
€C y OPH, gkmio #e 6y/1e KOHCTUTYIIHHIX TTiCTAB 3ACTOCYBAHHSI TIPUHITUITY Bep-
xoBeHcTBa TipaBa €C.

K. Byiituuex (K. Wojtyczek) BBakae, 1o cepej KOHCTUTYIIIHIX HOPM CJIiJI
BUJIIJTUTH OCHOBHI 3aca/id, SIKi BU3HAYAIOTh KOHCTUTYIINHY 1/IEHTUYHICTD I€PKABHU.
Taxi HopMu MaTUMyTh TIpiopuTeT 11010 HOpM TpaBa €C. HaTomicTs, TpaBoBi akTn
€C, axi Bumani y Mexkax Komiereniii, sky Pecny6uika ITosbina 1mepegana opraHam
€C, MaTUMYTh MPIOPUTET 10O BCIX IHINNUX KOHCTUTYIIMHUX HOpM. Bin Harosomye,
o KoHerurytist sik vaiisuie npaso Pecry6miku [Tosbina He Moske OyTH HajijieHa
BEPXOBEHCTBOM y cepi KoMIeTeHIrii, sika OyJa nepenana Ha piserb €C [9, c. 283].
Y 1iit cepi BepxoBeHCTBO KOHCTHTYINIT BUPAKAETHCSI B TOMY, IO BOHA OKPECJIOE
MeJKi rmepesiadi KOMIIETEHIII1 Ta € TTPABOBOIO TiICTABOIO [IJIsT KOHTPOJIIO KOHCTUTY-
IIHOCTI aKTa Mpo 1epegady komueTeHIlii. BiH 3BepTae yBary Ha 10sIBy BHACJIZIOK
repe/iayi KOMIIeTEHI[il OPraHiB Jiep;KaBHOI BJA I HAJHAIIOHATbHUM OPTaHaM TaKOro
SBUIIA, IK KOHCTUTYI[INHUI TumopatiaM. BigbyBaeThest hopMyBaHHS GaraToCKa-
HUKOBOI KOHCTUTYIIIMHOI CTPYKTYPH, B SIKili HAI[IOHAIbHA KOHCTUTYIIiS Ta YyCTAHOBY1
JTOTOBOPU MiKHAPO/IHOI OpraHi3allii B3aEMHO BILTMBAIOTH OJIMH HA OJHOTO Y Pi3HUN
crioci6 [9, ¢. 369-370].

K. Txsmoxa (K. Dziatocha) po3ameskoBy€e MOHSITTS «IIPiOPUTET> Ta «BEPXOBEH-
CTBO» Yy KOHTEKCTIi cmiBBifHomeHHs npaBa €C Ta HaiioHagbHoro npasa. Ha iioro
IyMKy, ipiopuTeT mpaBa €C He o3HavYa€ HOTO BEPXOBEHCTBA Y HAIIIOHATBHOMY TIpa-
Boropsiiky. Came Konctutyiiisi 36epirae BUIILy IOPUANYHY CHJY Y CHCTEMI JKEPET
npasa [oabt. K. /Ixksanoxa, sxkuii 6pas yuactsb y poboti Koncrurymiiinoi Kowmicii
Hapoauxoro 3i6panHs, 3a3Havae, Mo 0OMeKEHHsT TIPIOPUTETY JIKePeT MisKHAPOIHOTO
paBa 00 KOHCTUTYIIHIX HOpM OyJI0 cBijoMuM 3axymMoM aBTopiB KoHcTuTyirii
Monwmii 1997 p. [10, c. 22].
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A. Illnenxinbebka-Cimon (A. Sledzinska-Simon) BBaskae, 1110 CbOTOHI CKIaHO
BiokpemuTHu mpasornopsiiok €C Ta mpaBoOMOPSIIOK Jiep:KaB-4JIeHiB, OCKIJIBKM BOHHU
mopas OiJble MiAmafaoTh i BIUIUB MPOIECiB KOHBEPTeHIlil Ta KOOPAWHAIIII.
DaKTUYHO B3aEMO/III0 MiXK IUMU MTPABOIOPSIKAMI OIUCYE KOHIIEMILisS TIPAaBOBOTO
(KOHCTUTYIIINHOTO) TIIOPAi3MYy, 3TIJIHO 3 SIKOI0 HEMOKJIMBO BU3HAYUTH, KA HOPMA
MaTuMe TIpiopuTeT y pasi kouiizii. Bona 3aznauvae, 1mo Bignocuaun Mizxk ECC Ta KoH-
CTUTYIIHHUMU CYyJlaMU JIeP’KaB-UJIeHiB XapaKTepu3yoThCs CYTEePHUIITBOM II0/I0
CTaTyCy «CyZly OCTaHHBOro cjoBa». Ha ii fyMKy, 110310 KOHCTUTYIIMHUX CY/iB
J10 TIPUHIIUITY BepXxoBeHcTBa IpaBa €C MoKHA MMOSICHUTH IIPAarHeHHsIM ITi/ITBepAUTH
CBOIO TlepeBary y cucTeMi OpraHiB JIep;KaBHOI BJIajiv, HacamIepes y BiJIHOCUHAX i3
MapJaMeHTOM Ta iHIIUMU CYJ0BUMU opraHamu [7, c. 201].

Bucnoexu. Takum ynnom, KT, mounnaioun i3 BUPOKY y CIIpaBi PO KOHCTUTY-
IWHICTH IOTOBOPY TIPO MPUETHAHHS 1 JOTENep, MOCAiIIOBHO BiICTOIOE TIPIOPUTET
Konctutytii mozo npasa €C. Xoya y crpasi Ipo €BPOTEHCbKUN Op/iep Ha apemnT
CY/Ii 3afiHSIM CYNEPEUINBY MO3UIN0: 3 OAHOTO OGOKY, HArOJONIYIOUM HAa HEIOITY-
IIEHHI BUIAJIKIB MOTIPIIEHHsT TPABOBOTO CTATyCy 0COOM, 3 iHIIOTO — BKAa3ylOuu Ha
HeOoOXiHICTh TipuBeieHHsT HopM KOHCTUTYINT ¥ BiAMOBIAHICTD i3 MTPaBOBUM aKTOM
€C, akuii 6e3mepeyHo 3yMOBIIIOE TOTIPIIEHHST CTAHOBUIIA OCOOU.

Curin 3BepHyTH yBary Ha Te, o KT 0mycTB MOXJIUBICTh KOHCTUTYIIHHOTO
KOHTpOTIO 1ipaBoBuX akTiB €C (y Tomy umcsi nepBuHHOTO paBa €C) 3 MeToI10 Tepe-
BIPKHM JOTPUMaHHS TIPUHIAINB cyOcumaiapHocTi Ta tponopiiiiinocti. Ileil dakTt Tex
orocepeskoBaHo 3acBiquye nozutiio KT — 30epeskeHHs poJii KOHCTUTYIIII, a came i
BEPXOBEHCTBA, B YMOBAX €BPOiHTerpaiiii.

Y cBoiX pillleHHSAX CY/Ji 4acTO MOCHJIAI0Thes Ha TpakTuky MemepanbHOTO
Koncruryniitnoro Cyny HiMeuunnun, sKuii € OCHOBHUM OTIOHEHTOM €BPOTIEICHKOTO
Cyny CrpaBeZTMBOCTI MIOJI0 PO3YMiHHS TPUHIIUAITY BepxoBeHcTBa ipaBa €C. Cyi
KT zaitasau nporusiexny €CC mosuiito, Z0TYIUBITUCH 0 TPYTTH KOHCTUTYIIIHHIX
CY/IiB, sIKi 3amepedyioTh aGCOMIOTHUI XapaKTep IPUHIUITY BepxoBeHcTBa mpaBa €C
Ta Bi/ICTOIOIOTH HAI[IOHAJIbHY KOHCTUTYIINHY 1/[EHTUYHICTD

KT okpecnuB mexi ziii npunIuiy BepxoBeHcTBa nipaBa €C y HallioHaTbHOMY TIpa-
Bonopsiziky [osbii. Humu € HopMu, siki (hopMytOTh KOHCTUTYIIHHY IZIEHTUYHICTD JIeP-
aBu. [lo-Trepire, 11e KOHCTUTYIIIITHI HOpME y cdepi TTpaB Ta cBoOo 1 ouH. [To-apyre,
1e cpepa KOMIIETEHIIT OpraHiB JepKaBHOI BJIajiy, sika He OyJia repeaaHa Ha pisenb €C.

OpHave B TO¥ 4ac, sIK HAIIOHAIbHI KOHCTUTYIIHHI Cy/IN HATOJIONIYIOTHh HA HE0O-
XiJTHOCTI 3aXMCTy CBOEI KOHCTUTYIIiITHOI ienTnyHOCTi, €Bponeiicbkuii Cyn Cripases-
JINBOCTI HETIOXUTHO JIOTPUMYETHCS BJIACHOI TO3MILi1, ICKPaBO ITPOJIEMOHCTPYBAaBIIN
il y crpaBi MesioHi.
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Limits to the Principle of Primacy of EU Law over the Constitution: Acquis Constitutionnel
of Constitutional Tribunal of Poland

Interaction between EU law and national law of the member-states is on the agenda of many
constitutional courts within the European Union. The latest judgment concerning it was passed by
Belgian Constitutional Court in 2016. The article is devoted to this issue in the Polish constitutional
context. Namely, the aim of the article is to examine the argumentation of Polish Constitutional Tribunal
setting limits to the principle of primacy of EU law over the Constitution. Landmark decisions of Polish
Constitutional Tribunal concerning EU law have been analyzed. In its judgment of 11th of May 2005 on
the validity of 2003 Accession Treaty Polish Constitutional Tribunal precisely stated that Constitution of
Poland has absolute primacy within the Polish legal order. In this judgment as well as in judgment of 24th
of November 2010 on the constitutionality of Lisbon Treaty judges limited the primacy of EU law over the
Constitution. Such limits includes norms forming constitutional identity particularly rights and freedoms
provided by the Constitution and exclusive competence that are not transferred to the EU. It is concluded
that Polish Constitutional Tribunal like many other constitutional courts used counter limits doctrine in
order to protect national constitutional identity.

Keywords: primacy of EU law; priority of EU law; Constitutional Tribunal of Poland; counter
limits doctrine; constitutional identity; priority of constitution; primacy of constitution.
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MPABO HA XXUTTSl B YMOBAX CUTYALIIM HACUAbCTBA
BCEPEAUHI AEP2KABU, LLIO HE AOCATAIOTb PIBHA
3bPONMHOIO KOH®AIKTY

Cmammsi npucestiena akmyaivhitl Ha cb0200HT MEMI BUSHAUCHHSL MENC 3aXUCTY NPABA HA HCUMMSL
nio 4ac cumyauiii NOpywents eHyYmpiuNb020 NOPAOKY Mma 00CMAHOBKU GHYMPIUHLOL HANPYICCHOCTIL.
Hocnionceno ymosu i cumyauii, ix 0coOIUB0CMI, KOIU HE36ANCAIOUU HA HASLGHICMb MINCHAPOOHOZ0 1 pezio-
HAIBIHO20 3AXUCTLY TI0OURA NPABOMIPHO MOdce OYmu no30asiena npasa na HCUmmsi, wo ceiouumy npo
6I0HOCHUT Xapaxmep Maxozo npasda.

Came nasenicmsp 00HOUACHO20 MINCHAPOOHOZ0 3AXUCTIY NPABA HA HCUMMSL T MONCIUBOCTIL 11020 0OMe-
HCEHHS 8 YMOBAX CUMYAUILL NOPYULEHHSL BHYMPIUHDOZO NOPAOKY MA 0OCMAHOBKU BHYMPIUHLOT Hanpyice-
HOCE POOUMb BANCIUBUM MAKE HAYKOGE QOCIIONCEHHSL.

KmouoBi cioBa: 1paBo Ha JKUTTS; MPABO HA JKUTTS B CUTYAIlisIX MOPYIIEHHS BHYTPIllTHBOTO
HOPSANAKY Ta OOCTAHOBKM BHYTPINIHBOI HAIPYKEHOCTI; OOMEKEHHS IIpaBa Ha JKUTTS; MOPYIICHHS
BHYTPIIIHBOTO HOPSIIKY Ta 0OCTAHOBKA BHYTPILIHBOT HAIIPYKEHOCTI.

Yemanoe FO. H., acnivpanT kadeapbl MEKIyHAPOIHOro 1paBa, HalmoHaabHbIH 0pUAMYECKUit
yHUBepcuteT uMmeHu Spociasa Myzaporo, YkpanHa, I. XapbKOB.
e-mail: yuryusmanov@gmail.com ; ORCID 0000-0001-6297-2583

IIpaBo Ha KHU3Hb B YCJIOBUAX CUTYalMii HACHJINSA BHYTPHU IOCY/1apCTBa, KOTOPbIE HE TOCTHIAIOT
YPOBHSI BOOPY>K€HHOTO KOH(pIHKTa

Cmamvsi nocesiiyena akmyaivHol Ha Cez00Hs MmeMe ONpedeseHUst ZPaHUY, 3auumol NPasa Ha HCUIHD
80 BpeMsl CUMYAUUTl HAPYUEHUS BHYMPEHHe20 NOPSOKA U 0OCMAHOBKU BHYMPEHHEU HANPNECHHOCTLL.
Hcenedyromes ycrosus u cumyayuu, ux 0coOeHHOCMIL, K020a HECMOMPS HA HATUYUE MENCOYHAPOOHOU U
PE2UOHANBLHOTL 3AUUMDL, UCLOBEK NPABOMEPHO MOKCem Obimb Juler npasa Ha JCU3Hb, Ymo 20860pum o6
OMHOCUMENLHOM XApaxkmepe maxozo npasa.

Hmenno nanuuue 00H08peMenno MeAcOyHaAPOOHOL 3auumvl Npasa Ha JHCU3Hb U B03MOICHOCTIU
€20 0ZPANUYEHUS 8 YCIOBUSX CUMYAUULL HAPYWEHUS BHYMPENHHEeZ0 NOPAOKA U 06CMAH08KU 6HYmpennell
HANPSAICEHHOCTU Oeaaem BaANCHHIM OAHHOe HAYYHOe UCCIeA08ae.
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KmoueBble cioBa: 11paBo Ha KU3Hb; PABO HA JKM3Hb B CUTyallUSIX HapyNICHUS BHYTPEHHETO
HOPsIIKa U 0OCTAHOBKY BHYTPEHHEN HAIPSIKEHHOCTH; OTPAHUYEHUE [IPaBa Ha JKI3Hb; HAPYIIIEHMs BHY-
TPEHHEr0 MOPsIIKA U 0OCTAHOBKA BHYTPEHHEN HANPSKEHHOCTU.

Bcmyn. Curyartii mopyiieHHsI BHYTPIIITHHOTO MOPSIAKY, 0OCTAHOBKU BHYTPIIII-
HbOI HAIIPY>KEHOCTI Ta 1HII aKTHU aHAJIOTIYHOTO XapaKTepy yYac Bijl Yacy BUHUKAIOTh
Ha TEPUTOPIsAX cydacHuX Jep:xkas. He yHukia 1poro it Yipaina. [Toxi6ni curyarrii
HEOJIMIHHO CYTIPOBO/KYIOTHCSI AaKTAMK MMOBCTAHHs, 30POIHUMHU HACUIBHUIIbKUMU
JIEMOHCTPAIlISIMU, SIKi BUMHSAIOTh TPYNU YU HEKOHTPOJILOBAHUU HATOBI JIIOJEN, SKi
GOPIOTBCS 13 IePsKaBHOIO BJIAJIOI0 Yl MiK c00010. 32 HOpMaMK MiKHAPOIHOTO MpaBa
Taki cuTyarii He HajeXaTh 0 30PONHUX KOH(MIIIKTIB, X04a MOKYTb ITEPEPOCTATH B
Takuii a6o OyTH HOTO HACJIIKOM.

[l BperymoBaHHs 1IUX CUTYAIlil 33/1/14 MiTPUMaHHSA MUPY 1 MOPSIZIKY JiepskaBa
BUMYIIIEHA 3a7y4aTH BJACHI CUJI0BI (hOPMyBaHHS, 1[0 YACTO MPU3BOIUTD 0 TOPY-
MIeHHs TIPaB JIOANHY, Y TOMY YUCJi 1 TpaBa Ha KuTTsA. CaMe HasBHICTD OTHOYACHOTO
MIisKHApPOHOTO 3aXMCTY paBa Ha KUTTS i BOAHOYAC MOKJIMBOCTI OTO 0OMEKEHHS
B YMOBaX MOPYIIEHHST BHYTPIIIIHHOTO MOPSIKY Ta 0OCTAHOBKU BHYTPIIIHBOI HAIIPY-
JKEHOCTI POOUTDH AKMYAIbHOI0 TAKy TEMY JTOCJIKEHHS B CBITJIi OXOPOHM JKUTTSI SIK
HAUBUIIO] IIIHHOCTI JIIOAUHA.

Cepert ocTaHHIX TIpallh, MIPUCBSUYEHUX I1iiT TPOOIEMATHII, MOKHA Ha3BaTH POOOTH
E. Masina, JI. locBanba-bek, M. Caccoui, I. Tacepa, I. Tacreiirepa, A. @. Kacrtpo,
JI. Kemepon, T. Keiit, B. Pycunosoi, K. /loai Ta iHIKUX JOCTIIHUKIB.

Memoto yiei cmammi € BU3HAUEHHST MEXK 3aXUCTY 11paBa HA JKUTTS B CUTYaIlisIX
HOPYIIEHHST BHYTPIITHBOTO MOPSIIKY Ta 0OCTAHOBKU HATIPYKEHOCTI, 32 SIKUX MOJKJIBE
paBoMipHe 0OMEKEHHs TaKOTO MpaBa.

1. IIpoGieMa NMOHATTS <IMOPYUIEHHS BHYTPIIIHHOTO MOPSIAKY Ta 00CTaHOBKA
BHYTPIIIHBOI HANIPYKEHOCTi»

Cuin 3a3HaYNTH, 1O J0CI Mi’KHAPOHE TIPABO HE TIPOJIEMOHCTPYBAJIO OHO3HAY-
HOro BU3HaueHHs1 Takux gpuil. [llompasaa, Taki cutyarii srajayoreca B 11 [lonat-
koBomy tipotokoni 1977 p. (mami — /1T (I1) KeneBchkux kouBenmiit 1949 p., ne
BKa3aHo, 1110 1eit [IpoToKos He 3aCTOCOBYETHCS 00 8unadxie nopyuienns enympiul-
Hb020 NOPSIOKY MA SUHUKHEHHS. OOCMAHOBKU SHYMPIUHbOT HANPYICEHOCMI, TAKUX STK
6e3MOPSIKN, OKPeMi il cIopajryHi aKTH HACUJIbCTBA Ta IHII aKTH aHAJOIIYHOTO
XapaKkTepy, OCKIJIbKY BOHU He € 30pOIHUMHU KOH(BJIIKTaMH.

[Tiznimre y 1986 p. y KomenTapi no /11 (I1) ekcrieptn HaBesn mpuKIain TaKuX
CUTYaIlliif, a came: «3aBOPYIIEHHSI, TaKi, sIK, HAIPUKJIAJ, IeMOHCTPaIlii, sSIKi He MaloTh
3a3/ameriib y3ro;KEeHOTO TIaHy, OKPeMi CTIOPainyHi akKTU HACUJILCTBA HA BiIMIHY
Bi/l BilICHKOBUX [Iiii, IO BeAyThCs 30pOitHUMY cuyiaMu abo 30pOWHUMHU TPyTIaMH,
iHII aKTU aHAJOTIYHOTO XapakTepy, BKJIOYAIOUN, 30KpeMa, MacoBi apertu ocib y
3B’I3KY 3 iX misimu abo mepekoHanusiMu». [1o cyTi, komenrap 1o [Iportokosy moBTo-
pioe BuzHaueHHs1 1971 p., ane yToUHIOE, 1110 TaKe BU3HAUYEHHS € YaCTUHOIO JIOKTPUHU
Mixuapoasoro komirery Yepsororo Xpecra (gami — MKYX), To6T0 He Mae imrie-
PaTUBHOTO XapaKTepy, i 3p00JIEHO B IJ/ISIX MPAKTUIHOTO 3aCTOCYBAHHSI.
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ITepia ciipoba MiKHAPOAHOTO 3aKPIIIEHHST BUSHAYEHHSI CUTYAIlil «nopyulenis
BHYMPIUHDO20 NOPAOKY Ma 00CMANOBKU HANPYIHCeHOCmi>, Ik 3a3Hadac DepHaHzenn
ne Kacrpo (Fernandez de Castro), 6ysa nposenena y 1971 p. wa Jlumromatuaniit
KOH(EpeHIIil 3 MUTaHHS PO MiATBEP/KEHHS 1 PO3BUTKY MI?KHAPOJHOTO TyMaHiTap-
Horo mpasa (fasi — MTI'TI), fe excriepTyt 3a3HAUMIIN, TIIO TaKi CUTYaITii PO3TIISAAI0THCI
SAK MAaxi, SKi He € GLACHEe HeMINCHAPOOHUMU 30POUHUMU KOHDIIKMAMU, ANe 6 SKUX
iCHYE NPOMUCMOAHHSA BCePeduni KPainll, Wo Xapakmepusyemvpcs neéHuM CmyneHem
cepiio3nocmi abo Mpusaiocmi, a MAxoHc axkmamu nacuivbemea. Lli ocmamnmni moxcymo
nabyeamu pisHux Gopm, 6id cnonmannozo 3apoorcenns axyii npomecmy 00 6opomvoU
MIdC OLIbUL-MEHI OP2ANHI308AHUMU ZPYNAMU | 6110010, Y MaKuUX Cumyauisx, sKi me
0006°513K060 nepepocmaiomy y 6iokpumy 6opomvoy, eiada 60acmvpcs 00 Cui NOXuii abo
Hasimv 00 36POUHUX CUL, OO BIOHOBUMU NOPAOOK 6cepeduni Kpainu. Benuxa kinvkicmo
AHCEPME 3YMOBULA HeoOXIOHICmb 3acmocyeamu Minimym ymanimaprux nopm [1, c. 34].

TepMiH <«IIOPYIIEHHST BHYTPITHBOIO MOPSIAKY Ta 0OCTAHOBKU BHYTPINIHBOI
HaTpysKeHOCTi», 3a TBeppykeHHsIM MKUX, BKOUae B cebe TaKOK MACOBi aperTH;
BEJIMKY KiJIbKICTh 0Ci0, 3aTpUMaHUX 3 MPUYMH Oe3MeKu; aJMiHiCTpaTUBHE 3aTpH-
MaHHs1, 0COOJIMBO JIOBrOCTPOKOBE; MOKJIMBE MOTaHe TMOBOKEHHS, TOPTYPH, MaTe-
piajbHi a60 IICUXOJIOTIUHI YMOBU YTPUMAHHS 11/ apelITOM; TPUMAHHS YB I3HEHUX
y B'si3HUI Ge3 TpaBa JUCTYBaHHS TPOTSATOM TPUBAJIOTO Yacy; PENPECUBHI 3aX0au
POTH WIEHIB ciMeil oci0, siki mepeOyBaoTh y OJIM3BKOMY CHODPIHEHHI 3 THMU, XTO
OyB 11030aBJIEHUT BOJIi; TPU3YITUHEHHST OCHOBHUX CY/IOBHX TapaHTiil abo 3a I0TOMO-
rofo o(iniiHOTro OTOJIOIIEHHST HAI3BIYATHOI cuTyallil abo Yepes cuTyaitito je-(hakro;
muUpoKoMaciTabHi 3aX0u, 10 0OMEKYIOTh 0COOUCTY CBOOOY, TaKi SIK BUCHJIKA,
JIOMAIITHII apeliT, IepeMilleHHs; 3asBU PO HACUJIbHUIBKI 3HUKHEHHS; 301/IbIIIeHHST
YKC/Ia aKTiB HACUJIbCTBA, IKi HapasKaloTh Ha HeOe3leKy Oe3zaXucHUX ocib abo morm-
PIOIOTH CTPax cepell MUBITLHOTO HaceJeHHs Totlo [2, c. 12—13].

3 BUIIE3a3HAYEHOTO MOKHA 3POOUTH BUCHOBOK, 1[0 HE iCHYE HOPMATHBHOTO
BU3HAUEHHS TOHATTS «BHYTPIIIIHI 3aBOPYILIEHHS i HAIIPYKEHICTh», caMe TOMY TIOHIN-
peHuM SIBUIIEM € 3aCTOCYBaHHS YMMaJiOl KiJTbKOCTI Ha3B JAJS TaKUX CUTYaIlil, gK
<«BHYTPIIIIHI TTOBCTAHHS», «BHYTPIIIIHI HACUJIbCTBA», «MAaCOBI 3aBOPYIIEHHS» TOIIIO,
[0 CTBOPIOE CyTTERI mpobsemu Ha npaktuii. Came ToMy HeoOXiqHO yHiiKyBaTH i
3BECTH I1i TIOHATTS JI0 €JIMHOTO, sike Bxke 3rajyeTrbes B 11 (II) — «BHyTpimHi 3aBo-
PYIIIEHHST 1 HAIPYKEHICTh», & TAKOK HOPMATUBHO 3aKPITUTH HOTO JeiHiIlio.

2. HopMmaTuBHi aKTH

SIx yske Oyso 3azHadeno panimie, Hopmu MITI He 3aCTOCOBYIOTHCS 10 TIOPY-
I[IEHHS BHYTPILIHBOTO HOPSAAKY Ta OOCTAHOBKU HAIIPY’KEHOCTI BCEPEAMHI KpaiH, IIpo
o #aetbed, Hanmpukaaa, y m. 2 ¢t. 1 11 /logatkoBoro mpoTokoy Ta cT. 3, CIiIbHIN
1ist Beix JKeHeBChbKUX KOHBEHITIH. TaKuM YIMHOM, TPaBO Ha JKUTTSI B MOIOHIX CUTY-
alligX MOBUHHO PeryJioBaTUCs MiKHAPOHUM IIPABOM Ta HAI[iOHAJIBHUM 3aKOHO/IAB-
CTBOM Ti€i KpaiHu, /e BiAOyBarOThCs MOAIOHI KOH(MIIKTH.

[Iloso MikHAPOAHUX HOPM, TO B TAKUX CUTYAIliSX MiIOTh: 3arajbHa JeKIapailis
npaB Jioguan (1948); MixkHApPOAHWI MAKT PO TPOMAJISHCHKI 1 MOJITHYHI TpaBa
(1966); MixxHapoHUIT TAKT PO €KOHOMIiYHi, COIia/ibHi i KyasTypHi TipaBa (1966);
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KoHBeHIIis1 IPOTH KaTyBaHb Ta iHIITUX JKOPCTOKUX, HEMIOICHKUX a00 TAKKX, 1[0 TPH-
HIDKYIOTH TiIHICTh, BU/IIB TIOBO/KeHHS i mokapanHs (1984); KonBenitist mpo mpasa
matunn (1989); €Bporeiicbka KoHBeHIlis ipo mpasa Jjoantn (1950); AMepukaHchKa
KOHBeHIIis1 Tipo mipaBa Joanan (1969); Adpurancbka xapTist mpo mpaBa JIOAMHA i
HapoaiB (1981).

Ha Bigminy Bif iHITUX MiKHAPOJHUX aKTiB y cdepi 3aXUCTy TpaB JIOJAUHH,
Jle 3aKPITJTIIOEThCS HEBIJEMHICTh TIpaBa Ha JKUTTS KOXKHOI JITOJAUHU, €Bponelichbka
KoHBeHIIis 1po mpasa Jjoannu (nami — €KILJI, KonBenrlis) exuna 3a3Havae 1m'sitb
BUIIA/IKiB, KOJIU TIPABO JIOANHN HA JKUTTSI TPABOMIPHO MOKe OyTH 0OMEKEHO, a CaMe:
a) TpW 3aXUCTi BiJl HACUJIBCTBA iHINOL JifognHu, b) mpu aperrri abo BTedi ocobu 3
MiCI[b TPUMaHHS I/l BapTOI0, €) y pasi NPpU/yIIeHHs] TIOBCTAHHS YU 3aBOPYIIEHHS
(4. 2 cr. 2), d) ipu TpaBOMipHOMY BUKOHAHHI CMEPTHOTO BUPOKY, SIKUil BUHECEHUIT
CYZIOM B HaJIe;KHOMY TTOPSZKY (4. 1 ¢T. 2), a TaKOX €) Yy BUMAJKY CMepTi uyepe3 Ipa-
BoMipHi BoeHHi mii (4. 2 cT. 15).

ToBopsiun Tpo BHYTPINTHI TPOTUCTOSHHSA Ta HAINPYKEHICTh, HE MOKHA He 3ra-
JIaTH TAKOXK PO «M sIKe» MiKHApPOJIHE TIPaBO, SKe TEX PETyJIO€ MPaBo HA JKUTTS, B
TOMY YMCJI 1 TTi/i 9ac BHYTPINTHIX 3aBOPYIIEHb, a came: [lekmapariis mpo MiHiMaIbHi
rymanitapai ctaugaptu («/lexmaparisa Typky») (1990), [Tapusbki minimaabHi cTan-
JIapPTH TIPaB JIIOJAWHU B Tiepiofin HazzBudaiiHux craniB (1984), Cipakysbki TpuHIUIIN
IIO/I0 TTOJIOKEHDb MisKHAPOHOTO MaKTy PO IPOMAISTHCHKI i mosrituyHi mipaBa (1985),
Kozekc moBeiiHky B CUTYyallii BHYTPIIIHBOI HAMIPYy>KeHOCTi, MiHiMaTbHi cTaHAApTHI
nmpaBusia oBoKeHHs 3 B'si3usamu (1955), Jlekmapartist ipo mnodiiiio (1979), €spo-
neiicbkuil Kogekc mosineiicbkoi ernku (2001), Kogeke noseminku mocaszoBux ocib 3
miaTpuManns npaBonopsaaky (1979), OcHoBHI TpUHIMTIN 3aCTOCYBAHHS CUJIN i BOT-
HenaJbHOI 306poi mocasoBuMK ocobaMu 3 migTpuManHs paBonopsiaky (1990) Torro.
He 3Baskaioun Ha TON (hakT, MO 1[I aKTU «M STKOTO» MiKHAPOJHOTO MpaBa MalOTh
PEKOMEH/IAIIMHUHN XapaKTep, OJHAK BOHU Bi/lirpatoTh BAKJIUBY POJIb B y3araJabHeHHI
IIPAKTUKH JIepKaB II0JI0 3aXUCTYy IIpaBa Ha KUTTS I1iJ[ 4Yac 3aCTOCYBAHHS CUJU B
CUTYyaIliIX BHYTPINIHIX 3aBOpYIIEeHb Ta HANpy:KeHocTi. Y 3B’sa3Ky 3 nuM KowmiteT
OOH 3 npaB J10MHA y CBOIX 3aKJTIOUHUX 3ayBa’KEHHSX /10 /IEPKAB HEOJTHOPA30BO
HATrOJIONIYBAB PO HEOOXIAHICT TPUBEAEHHS 1X 3aKOHOIABCTBA /10 HOPM 1 MPAKTUKN
IIUX JOKYMEHTIB.

3. IIpuHIMIM 3acTOCYBaHHS JIETAJbHOI CHJIH

Y Oynb-sIKiii gepskaBi JIMIe cama JepsKaBa, a TOYHile Bij
pPOHHI opraHM Ta Jep:KaBHi 30poiiHi (hOpMyBaHHS MalOTh IIPABO 3aCTOCOBYBATH
CUJIy, B TOMY YMCJIi i IIpaBO Ha apellT, yTPUMaHH IIiJ{ BapTOl0, CTPUMYBAHHS Ta
PO3TiH HATOBILY, IKMII BYNHSIE MACOBi 3aBopylieHHs, Tomo. CaMe TOMY B CUTYyaIlil
BHYTPIIIHIX 3aBOPYIIEHb 1 HAPY/KEHHS € BeJUKA BiPOTIIHICT 3JI0BKUBAaHb 3 OOKY
JlepyKaBHUX CHJIOBUX OPraHiB 100 3aCTOCYBaHHs 30POI Ta 1HIIMX CIemiaJbHUX
3acob6iB. Came TOMY MisKHApO/[He CYCIILJIBCTBO CTBOPHUJIO MEBHI MpaBujia i HOPMH,
Ha SKUX MA€ IPYHTYBATHCS 3aCTOCYBAHHS CUJIM MMPAaBOOXOPOHHUMM OpraHaMmw,
11106 He JOMYCTUTH MOPYIIEHHS MPaBa Ha JKUTTSI T1i/] Yac OIepartiii 3 miaTpuMaHHs
I1PaBOTIOPSIIIKY.
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3aKOHHICTh 3aCTOCYBAHHS [I€P:KABOIO MPUMYCY Ta CMEPTEIbHOI CUJIN 3aBXKIN
IPYHTYETHCS HA MUTAHHI, 9 OyJU MPABOOXOPOHHUMY OPTaHAMU JOTPUMAHI TPH
OpUHIUIH, 3aKpimieni y cr. 3 Pesomortii 34/169 Tenepanbuoi Acam6siei OOH Bin
1979 p., 1. 3. Kojekci moBeiHKy mocagoBux ocib 3 MiATPUMAHHS MPABOMOPSIIKY
(KIT), a takosk B OCHOBHMX NMPHUHIIMIIAX 3aCTOCYBaHHS CUJIM i BOTHEMAIbHOI 30pOi
nocazoBuMu ocobamu 3 migrpumanis npasonopsaky (OIT) Bix 07.09.1990 p., a came:

¢ IIpunnun a6comorHoi HeoOXimnocTi. Ha BigMiHy Bijl IPUHIMILY «BOEHHOI
HeoOxigHoCTI», axuil gie B MI'TI mig yac 36poiiHuX KOH(MIIIKTIB i AKUH 03Hauae
MOJKJIMBICTD 3aCTOCYBAHHSI JIETATBHOI CUJIU /IO THX, XTO Oepe Ge3MmocepeiHio yIacTh
B 3K, mpuHImn «abcogoTHOI HeOOXiAHOCTI» 03HAYAE MOKJIMBICTH 3aCTOCYBaHHSI
CMEPTEJIbHOT CUJIM B OCTAHHIO Yepry i JIWIie TOJ, KOJH 1€ CyBOPO HeOOXiMHO /Jist
JOCSTHEHHSI 3aKOHHOI MeTH. [HITMMU CJIOBaMU, SIKIIO GYJI0 MOKJIMBE BUKOPUCTAHHS
MEHIIOI CHJIM, TO 3aCTOCYBAaHHS TaKOl CUJIM € HE3aKOHHWUM, HaBiTh 3a/IJIs TOCST-
HEHHSI 3aKOHHUX T1iyieit. HeHacuapbHUIBKI 3ac00M CJTiJI 3aCTOCOBYBATH, HACKIIBKY
11e MOKJINBO, TEPII Hi’K BAABATUCS /[0 3aCTOCYBAHHS CUJIM i BOTHEIAIbHOI 30pOi.
3acTocyBaHHsI BOTHEMAIbHOI 30pol MOKe Bifi0yBaTUCS TIbKM B TUX BUIIAJKaX, /e
e abCOMIOTHO HEMUHYYe [IJist 3aXucTy KuTTst. Hanpukoiaz, y crpaBax «McCanny,
«Ogur», «Gpl» €CIIJI Bu3HaB TOPYIIEHHS TpaBa HA JKUTTS 1 MiJAKPECJUB, IO He
6ys10 abcoMOTHOI HeoOXiAHOCTI BOMBATH 0cO0Y, sKa 3/iliCHIOBAIA PO3BiLyBaIbHY
JisUTbHICTB, Ge3mocepeHbo He Gpajia y4acTh B TEPOPUCTUYHIN AiS/IBHOCTI B MOMEHT
3aTpPUMaHHsI, caMe TOMY yPsiJi MaB 000B’SI30K CIIOYATKY 3aapelniTyBaTi Taky ocoly, a
He BOUBatH ii [4, c. 147].

VY Mekax IpUHIKILY abCcOIOTHOI HeoOXiAHOCTI, Tocuaarourch Ha cr. 3 Kogekcy
1979 p., § 37 €sporneiicbkoro Kogekcy nodineiicbkoi etukn, Ctioapt Ketici-Macaen
(Stuart Casey-Maslen) Buzinsge apyry #oro CKjIaJoBy — 3aKOHHICTh METH 3aCTO-
cysaHus cwin. lle o3Havae, M0 cMepTebHA CHJla MOKe OYTH 3aCTOCOBAHA JIHIIE 3
MeToI0, sika 3akpimiera y 4. 2 ct. 2 €KILJI (camoobopoHa, 3aKOHHUI apernT, 3armo0i-
TaHHsT BTedi 0cOOM, MPUJLYIIIEHHST 3aBOPYIIIEHb ), ajie BOHA He TIOBMHHA MEPEBUIIYBATH
HeOoOXiIHi /IS IbOTO MeJKi i He MOJKe 3aCTOCOBYBATHCh SIK 3aCi0 MOMCTH, 1103aCy/10Be
HOKapaHHs, 3 METOI0 JUCKPUMIHALIL Y1 IPOTH 0cOOH, sIKa He YMHUTH omip [5, ¢. 7].
Hamnpukmnazn, y crnpasi «Suarez de Guerrero v. Colombia» 1982 p. Komiter OOH
3 TIpaB JIIOJIMHU BCTAHOBUB, IO JlepKaBa MOPYIIUJA MPABO HA KUTTSA TOJi, KOJH
CIiBPOGITHUKY MTPABOOXOPOHHKX OPTaHiB 3aCTPEJUIN Ta BOWJIN TPy Mig03pioBa-
HUX TEPOPHUCTIB 3aMiCTh TOTO, 100 apenITyBaTH iX, M0 BOHU MOTJIH 3pOOUTH 3a THX
06CTaByH, MO CBIYUTD PO TOPYIIEHHSI TIPUHITUITY abCOTOTHOI HEOOXITHOCTI.

e [Ipunnun nponopuiitHocTi. [IpuHIMT TPOMOPITIITHOCTI B MPAaBOOXOPOHHUX
omepartisix, Ha Biaminy Bix MTTI, de doseoneno sacmocysanns remanvnoi cuau 0o
3aKonHoi 80eHHOT Memu (Kombamanmut, 60EHHT 00 €Kmu Mow0), AKWO MaxKui Hanao
Modce npussecmu 00 6UNAOK06OT 3azubeni YUBLIbHUX 0CIO, NOWKOONCEHHS UUBLIOHUX
00’exmis 3a ymosu, wo nanao ne o6yoe HaoMipHum 00 OMPUMAHOT KOHKPemHOi i npsamoi
60€nHOI nepesazu, o3Havae, MO OyAb-sgKa CHUJIa, 10 3aCTOCOBYEThCSI B KOHKPETHIN
cuTyarii, TOBUHHA OYTH TPOMOPIHITHOIO 3arpo3i cMepTi abo (hizuuHiil TpaBMmi, TIK-
KOCTI 3JIOUMHY, a TAaKOK MiHIMAJIBHO HEOOXIHOMO 1 BiAMOBiaT MeTi i 3aCTOCYBaHHSL.
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Tob6To ojHa crpasa, HalPUKJ/IAL, KOJU 30pOsi 3aCTOCOBYETHCS IIPOTU 030POEHO]
GaHzM, sIKa BTiKa€ 3 MicIg BOMBCTBA, 1110 Oy/ie 3aKOHHO, 1HIIa, — 1110 Oy/ie MopyIIeH-
HSIM T[bOTO TIPUHITAITY, — 3aCTOCYBaHHST 30pOi TIPOTH KPaiiB, 1Mo Oyie HE3aKOHHUM
i € opyIIeHHsM TIpaBa Ha JKUTTs, ik OyJsi0 3a3Hayeno B crpasi €CILJI «Nachova v
Bulgaria», ne crBepKy€eThest 1o cyTi, sik 3a3Havae Jocsainba-bek (Doswald-Beck),
1110 BUKOPUCTAHHS JIETAIbHOI CUJIM, HABITh SIKIIO 1€ € €AMHUM CIIOCOOOM 3/iiICHEHHST
aperniry, Gy/ie TIOPYIIEHHSM MpaBa Ha JKUTTS, SKIIO JIOANHA, siKa Oy/ie 3aapeliToBaHa,
HEe CTAHOBUTDH CEPIO3HOI 3arPO3W 7SI JKUTTS U (hi3UIHOI HETOTOPKAHHOCTI 1HTITNAX
gognen [6, c. 168].

e IIpunuun o6epexuocti. Ha Biaminy Bix MTTI, sxke Bumarae suie, mob
BOIOIOYi CTOPOHU 0N TIPO IUBLIbHE HACEJEHHS Ta IUBIIbHI 00 €KTH, Y TIPABOOXO-
POHHMX omnepaiisfix MikHaponHe npaso JjoanHu (MIIIIJI) Bumarae BxuBaTH BCiX
3alO0IKHIX 3aXOJIiB 3a/JIs] YHUKHEHHSI 3aCTOCYBAHHS CUJIM Ta HAHECEHHS IIKOIN
SIK Takol, o0 3BeCTH 0 MiHIMYMY TPaBMU Ta MOBa)KaTH i 30epiratu KUTTS JIHOIEH,
1o OyJro migkpimero mpaktukoo €CIIJT ta MixkaMepuKkaHCKUM CYIOM, TOJ K TIijT
vac 36poitHoro KOHMIIIKTY Taka CyIyTHsI KO/ He TIOBUHHA OYTH JIMIIE HAJMIPHOO
[7, c. 8].

Yuepie nputiun obepesknocti 6yB 3akpimiennit €ECIL y cnpasi «McCann»
Big 1995 p., ne Cyxa moctaHOBHB, 10 Tpebda PETENbHO TEPEBIPATH ...HE TiIbKU, Ui
Oysia cuja, IKy BUKOPUCTOBYBAJIM COJIZIATH, TIPOMOPIINHA I[JIsIM 3aXKUCTy 0OCi0 Bij
HE3aKOHHOTO HACUJIBCTBA, ajie TaKOXK YW TJIAaHyBaJacs Ta KOHTPOJIOBAIAcs aHTH-
TEPOPUCTUYHA OTIEPAIis TaK, 00 MiHIMi3yBaTH, MAKCUMAIbHO MOKJIUBOIO MipOIo,
3aCTOCYBaHHs JIeTaJbHOI CUJIM. AHaJOriyHuii BUCHOBOK OyB 3pobsenuii €CILJT y
crpaBi «Makaratzis v Greece», Jie 1mio3proBanuii KepyBaB aBTOMOOIJIEM Ha IIBUIKO-
CTi i KiibKa pasiB OyB 00CTPLASHUI 1ic/sa npuOyTTs Ha GeHsosanpaBHy craHiio. [l
MOJ1ist BiZI0Y/IacsT B KOHTEKCTI TEPOPUCTHYHOI [iSITTBHOCTI, 1 OISt TI0O0I0BAIACD, IO
mito3proBanmii Oye 030poeHuil Ta Hebe3eYHii, 0COOIMBO, KOJIM BiH pyXaBcs ¥ OiK
nocosibetBa CIITA. €CIIJI Bu3HaB, 10 cuiia, Ky BUKOPUCTOBYBAJIA TOJIIISA B il
cutyaitii, He OyJia HOPYIIEHHSAM, OCKLJIbKM IIPABOOXOPOHII BIZIKPUJIN BOTOHb, YECHO
nepexoHasiich y Hebesneni. Oxuak Cy/ BU3HAB IOPYILEHHS CT. 2 Yyepe3 Healek-
BaTHY 3aKOHOZIaBUy Ta agMiHicTpatuBHy 6asy Ipelil, sika He qaBaja YiTKUX KepiBHUX
MPWHIIAINB i KPUTEPIiB 11010 BUKOPUCTAHHST BOTHENMAJIbHOI 30pOi TparliBHUKaMM
oI, 9Ki He Maja JOCTaTHBOI MiJITOTOBKU 3 TTMTAHb BUPIIIEHHS TaKOi CUTYaIlil.

OTske, 0OOMEKEHHS TIpaBa Ha JKUTTS y CUTYAIlisIX BHYTPINIHIX 3aBOPYIIEHDb Ta
HAMPYKEHOCTI MOKe OYTH y BUHSTKOBHMX BHIAJKaX JIUIIE 32 YMOBU JOTPUMAaHHSI
IPUHITUIIB 3aCTOCYBaHHS JIETAJIbHOI CUJIN Y TaKUX CUTYaITisIX.

4. JTo3BoJieHi/3a00poHeHi 3aco0u i MeToau

[Tiz yac curyartiii nopyIeHHS BHYTPINTHBOTO MOPSIZIKY 1 HAIPYKEHHA JiepskaBa
HEOJMIHHO 3BEPTAEThCH 10 BJACHUX IIPABOOXOPOHHUX, a 1HOJI i 10 30pOITHUX CHII
3 METOIO TiITPUMAHHS MUPY 1 TTpaBomopsa/ky. Taki ¢hopMyBaHHS MaIOTh MPaBO Bijl
iMeHi zep:kaBM 3a JOIIOMOIOIO JieTaJbHUX 1 HeJeTaJbHUX 3ac00iB 3aCTOCOBYBATU
cUJIy 10 0ci6 y BUHATKOBHMX BHUIIAJAKaX i BIAMOBIAHO 10 HAI[iOHAJTBHUX i MiKHa-
pomHUX HOPM. Po3risiHeMo GiJIbI eTaTbHO YMOBH i MOKJINBOCTI BUKOPUCTAHHS
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KOHKPETHOTO BUIY 30pOi B CUTYyalisX HOPYLIEHHS BHYTPIIIHHOTO MOPSAKY i
HaIPy KEHOCTI.

¢ JlerajbHa BOrHENaJbHa 30pOs

Sk 3asnaueno B cr. 3 KII, 3acrocyBaHHsI BOTHENaabHOI 30poi € KpaiiHiM 3ax0-
JIOM, TOMY CJIiJT IOKJTACTH BCIX 3YCHJTb JI0 TOTO, 00 YHUKHYTH il 3acTocyBaHHs. Take
MOJIOXKEHHST MPSAMO 00YMOBJIEHO iCHYBaHHSIM TOJIOBHOTO IpaBa JIOAWHUA — TIpaBa
Ha KUTT. Y koMmentapi 70 cr. 9 OII BkasaHo, 1110 M0cazoBi 0cOOHU 3 IiATPUMAHHS
MPABOIOPSIIKY HE 3aCTOCOBYIOTH BOTHENANbHY 30pPOI0 MPOTH JIOJIEH, 32 BUHATKOM
BUMAAKIB: 1) caM0000poHN ab0 3aXUCTY IHIMX OCIO BiJl HEMUHYYOI BEJIMKOI 3aTPO3U
cMepTi (KUTTIO) 4K cepiio3HOi TpaBMu; 2) st 3armobiraHHsT BUMHEHHIO 0COOJNBO
CEpI03HOTO 3JI0YMHY, IO TSATHE CEPI03HY 3arpo3y IS JKUTTsT; 3) JIJIsT apeIiTy 0co0H,
sgKa CTAaHOBUTH Hebe3IeKy i sika YMHUTH OIip; 4) 3 MeTolo 3amobiranus ii Breui i
JIAIIIe Y pasi, KOJM MEHII Pilllyyi 3aX0/[1 HEeJOCTATHI JIJIsl NOCATHEHHS 1UX IiJei.
Y 6yab-SKOMY BUIAJKY YMUCHE 3aCTOCYBAHHS CUJIH 31 CMEPTETbHUMU HACJIAKAMU
MOJKe MaTH MiCIle JIMIIe TO/i, KOJIM BOHO aOCOJIIOTHO HEMIHYYE JIJIsT 3aXUCTY JKHUTTSI.

KoskHuil 3 1ux ciieHapiiB repegbadae 3acTOCyBaHHsI BOTHENAJbHOI 30poi He 3
MeTOI0 BOMBCTBA ITi/[03PIOBAHOTO, & 3 HAMIPOM HOTO 3yITUHUTH, TOOTO 3aCTOCOBYETHCS
CTaHAapT <cmpiisimu, w0 synunumus. KpiM TOTo, BasKJIUBUM TIPABUJIOM € T€, 110
HEe MOJKHa 3aCTOCOBYBATH BOTHENAJbHY 30pOT0 /IS 3aXUCTy MaliHa, ajike 1ie Oyje
MOPYIIIEHHSIM Mi’KHAPOIHOTO MPaBa, Xo4ya MOAi0Ha TO3WIlisl MiATPUMaHa He BCiMa
kpainamu [5, c. 12]. Yei 1i migcraBu 06’eHyE Te, 10 BOHU 3aCTOCOBYIOTHCST JIHIIIE
TOJIi, KOJIU TIepe]] TIPAaBOOXOPOHIIEM iCHYE HEMUHYYA BeJIMKA 3arpo3a cMepTi abo cep-
flo3HOTO MOpaHeHHs. J[JIst 1[bOro MiZo3poBaHOMY He 000B’SI3KOBO MaTi BOTHENAIbHY
30010, 1OCTAaTHO MATH JIMIIIE HiX, 6eiicO0IbHY OUTY, MAJKINO TOIIO, SKi 32 IEBHUX
00CTaBUH MOKYTh HECTH 3arPO3y CEPIO3HOTO TIOPaHEeHHsT un cMepTi. 3a mymroro Crre-
[[iaJIbHOTO JIOTIOBi/Iaya 3 MUTaHb 1103aCyI0BUX CTPAT, CTPaT 6e3 HAJIEKHOIO CYI0BOTO
posrisiy abo noBibHUX cTpar (Hami — CreriaabHUl 10MOBixaY), y HepIiil migacTasi
«HeMuHy4a abo Ge3mocepe/iHs 3arpo3a» MOBUHHA PO3YMITHCH SIK «CIIPaBa CEKYHI, a
He roauHy. Ase 1 gediHilii moTpedyioTh MoAaIbIIOr0 HOPMATUBHOIO BPEryJIIOBAHHS
i 4yiTKOrO BU3HAYeHHS [5].

[TizcraBm 2, 3, 4 3aCTOCOBYIOTHCSI JIUIITE TOI, KOJIM BUKOPUCTAHHS BOTHETIATBHOT
30poi € HeoOXiTHMM, ajle cama 3arpo3a JIJist JKUTTS He € HeMuHydotw. [Ipukmiazn cep-
1103HO1, ajle He HEMUHYYOI 3arPO3H JKUTTIO MA€ Miclle, SIKITO0, HAlIPUKJIa/l, CepiiHni
yOUBIISE BTIK 3 OXOPOHIOBAHOI B'I3HUIN ab0 sKIO 0coba mpoixana yepes GJI0K-TI0CT,
KOJIN GOsITacst TepOPUCTUIHOTO Hamany |5, ¢. 13].

[Hmumii crangaprt «cmpirsmu, wo6 eoumus 3a npuanuinoMm 9 OII moxiuBuit
JIvIre y pasi «caMo000poHr abo 3aXKMCTY THIIMMX 0Ci6 Bi/l HEMUHYYOI 3arPO3U CMEPTi».
CrenianbHuii JI0TOBIIaY 3 1[bOTO TMPUBOJY 3a3HAYWB, MO el NPUHIMIT 3aXUCTY
JKUTTST O3HAYAE, 10 «KUTTST OJ[HI€T JIOAMHU MOKe OYTH T1030aBJIEHO YMUCHO, 3a/17IsT
BPATYBAHHS 1HIIIOTO KUTTS», TAKUN MPUHIIUT € <IIPOBIJHOIO 3iPKOIO 3aXUCTY TIpaBa
Ha KUTTs». [IpUKIaOM TaKuX CUTyallill € BOMBCTBO TEPOPUCTA-CMEPTHUKA Ha
6araToJIIOTHOMY BOK3aJIi, SIKIO BiH 30MPAETHCS BBECTH B [Iif0 JI€TOHATOP BUOYXiBKH,
ab0 BOMBCTBO 3JIOYMHIA, SIKUI 30MPa€Thcst BOMTH CBOIX 3apyyHUKIB TOI0. TOOTO
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[PaBUJIO «CTPLISATH, MO6 BOWTH» 3aCTOCOBYETHCS JIMIE B TOMY pasi, SIKIIO 3J10-
qrHenb Ge3MOCePeIHbO TPHUCTABIISIE TMICTONET 0 TOJIOBH 3apydHUKa abo K SKIIO
TEPOPUCT-CMEPTHUK 30MPAETHCST aKTUBYBATH JIETOHATOP, B YCIX iHIINX BUMAIKAX
YMOBa «HEMHUHYYOCTi» Oyzie BificyTHst. TaKuil IPUHIAIT 3ACTOCOBYETRCS, SIK TIPABHJIO,
B KOHTPTEPOPUCTUYHUX OIlepallisiX BCepe/uHi KpalHu, TaK 1 32 KOPJOHOM, Y TOMY
YHCJIi 13 3aCTOCYBaHHSIM JIPOHIB [3, c. 14].

Baxnuso Takox 3aznaunTh, mo Kowmitet 3 npas sognan OOH y nesxkux cBoix
PE30JIIOIISIX TaKOXK HENPSIMO 3aTBEPANB MiKHAPO/HI CTAH/IAPTU 3aCTOCYBAaHHS BOT-
HernaibHOI 30poi 11010 3a60POHK BiIKPUTOrO BOTHIO 0 THX, XTO HE3aKOHHO BTiKa€
3 KpaiHu uepes Jiep>KaBHUI KOP/IOH, a TAaKOX, SIKIIO BOTOHb 3aCTOCOBYETHCS JIAIIE 3
METOIO PO3TOHY MPUCYTHIX Ta IIPOTU MAaCOBOTO CKyIUeHHs Jitozeil [8].

Ha xanp, nesBaxkatioun Ha icuyBanHs OlI, pexomenzaiiii, uncieHHUX 3ayBa-
’KeHb, JIePsKaBU JI0 CbOTOHI MPOMOBKYIOTHh TOPYITYBaTH CTAaHAAPTU 3aCTOCYBAHHS
BOTHEINAJbHOI 30poi, 30KpemMa 3a/Js PO3roHy MUPHUX JAeMOHCTpalliil, a BigTak
MOPYIIYETbCA TIPaBO Ha xKuTTda. Hanpukiazx, B Ykpaini mig yac nozaiii Ha Maiigani
Hesanexxnocrti B 2014 p., gk Bkazye Hinbe Mysknieke, Komicap 3 ipaB moanau Pajn
€Bportu, MiZKHAPO/HE 00YPEHHS BUKJIUKAIN BUMAIKUA CMEPTEil cepell IEMOHCTPAHTIB
BiJl PYK cHaliriepiB B yHipopmax, pakTh TTOpaHeHHS JIIO/Iel Y JIJISAHKY TOJOBU, TTU1
Bijl TYMOBHUX KyJib i HanuIilb 3 GOKY MPaBOOXOPOHHUX OpraHiB Toio [9]. 3 1poro
npuBoay y 3BiTi Bix 2015 p. lenepanbuuii mpokypop MiKHAPOIHOTO KPUMiHATBHOTO
Cy/ly TaKO’K 3a3HAYaE, MO Ha IMiJICTaBi HASBHUX JaHUX aKTU HACUJIbCTBA ITiJ] Yac 1UX
Hozlifl MOT/in 6 PO3TJISIIATUCS SIK «HATaJl Ha MPEACTaBHUKIB MUPHOTO HaCeJeHHS»,
TOOTO cepiiosHe TopyieHHs npas joauan [10, c. 13].

e Heneraibua 36post

3rignro 3 npunnunoM 3 OII yps i mpaBOOXOPOHHI OpraHu Po3podISIOTh KO-
MoTa MIMPHIMI apceHalt 3acobiB 1 3a06e3MeuyoTh MOCaI0BUX 0Ci0 3 TMiATPUMAHHS TIpa-
BOITOPSIZIKY PI3HUMHU BUZaMU 30poi 1 OOENPHIIACIB, 1110 JT03BOJISIIOTH AU(ePEHITIIIOBAHO
3aCTOCOBYBATH CHJIY i BOrHenaibHy 30poto. Kpim Toro, y npuHituii 4 fieTbest mpo Te,
110 1T0CA0Bi 0COOM 3 MiATPUMAHHS ITPABOMOPSAKY IIPU HAaJaHUX IM MOBHOBaKEHHSIX,
HACKIJIBKY 1€ MOJKJIMBO, BUKOPUCTOBYIOTh HEHACUJIBHUIBKI 3aCO0M /[0 BUMYIIIEHOTO
3aCTOCYBaHHs cuJM abo BOTHeNaibHOI 30poi. BOHM MOXKyTh 3aCTOCOBYBaTH CHUJTY
i BormenasbHy 30poio TiIBKU y pasi, Koy iHmr 3acobu € HeeeKTUBHUME abo He
MAI0Th OY/Ib-SIKUX HA/II Ha IOCSTHEHHST HAMIY€HOTO Pe3yJIbTaTy.

Sk 3asnauae 3 1poro npusoxy Crioapt Keiici-Macien (Stuart Casey-Maslen),
HEeOOXIHICTh BUKOPUCTAHHS JIeTAJIbHOI CHJIM MOKe OyTH ycyHeHa abo, IpuHaiiMHi,
3BejIeHa JI0 MiHIMYMY TIJISIXOM OCHAIIEHHS TIOMIEHChKUX CUJT BiTIOBIIHIM 00Jaj1-
HaHHAM (IIUTH, O0JOMY, KyJeHEeNPOOUBHI KUJIeTH 1 KyJeHenpoOuBHiI 3acobu
TpaHcTopTyBaHHs). HecripoMoskHiCTh 3a0€31ednTr CBOI TIPAaBOOXOPOHHI OpPTaHM Ta
M0CaI0BUX OCi6 BiAMOBIIHIMU 0GOPOHHUME 32c00aMI MOKe O3HAUYATH, IO JE€pKaBa
HOPYIINJIA CBiil 060B’SI30K 3MiHICHUTH 3arm00iKHI 3aX0/11, HAIPUKJIA/, KOJIH I TIPH-
3BOJIMTH HEMIHYYe a0 TepebadyBaHo /10 BUKOPUCTAHHS HaAMipHOI cuin |5, ¢. 10].

Sk BrasytoTh ekcreptu JKeneBcbkoi Akazemii, TepMiH «HeTeTanbHa» 30posT He
€ IIJIKOM KOPEKTHUM, a/iKe 3a 11 JOMTOMOTOI0 BUMHSJINCDH 1 BUMHSIOTHCS YUCJEHHI
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BOuBCcTBa. KpiM TOTO, 3Baskaioun Ha Te, 10 TePesIiK BUAIB Takoi 30poi He € BUdepr-
HUM (TTOJTIENChKI KUITKY, cripel 3 mepiieM, CIbO30TIHHUN a3, eJTeKTpuIHa 30post
(Tasers®, rymMoBi Ta macTMacoBi KyJii, BOjsiHi Tapmaru Tomio [J, ¢. 14]), ii 3acrto-
CyBaHHS JI0 IEMOHCTPAHTIB MOKe OYTH HaBiTh OiIBIN MUPIIUM, HiXK Tepesiik 30poi,
sIKa 3aCTOCOBYETHCS TMiJ] Yyac 30poiHNX KOHMIIIKTIB. OCKINIbKY BKa3aHi MPUHIIAIIN
po3pobisinch y 80-X poKax MUHYJIOIO CTOJITTS, TO Cy4acHi IPaBOOXOPOHHI 3aco6m
[POCTO He iICHYBaJIM Ha TOH MOMEHT, a TOMY IX 3aCTOCYBaHHS OTPEOYE MOAABIIOTO
HOPMaTUBHOTO BPETYJIIOBAHHS.

Enextpuuna 30pos, Hanpukiaz, «Tasers, IpUHIUI il 3aCHOBaHMIA Ha TOCTPiJi
JIBOX JIPOTSHUX €JIEKTPOAIB IIiJi CTPYMOM, IO CIIPUYMHSIE <«HEPBOBO-M'SI30BY HeJli-
esnarHicTh>. Ik 3a3Havae Crioapt Keiici-Macien (Stuart Casey-Maslen), Komiter
IIPOTU KaTyBaHb CIIENiaJIbHO 3aKJIMKaB HU3KY /lePsKaB-yYaCHUIIb BUKOPUCTOBYBATH
Tasers® (i aHamoriuny ejqeKTpruHy 36poi0) BifmosiaHo 10 KoHBeHiIiii mporu kary-
Banb 1984 p. [8]. ¥ rpyani 2014 p. Kowmirter Buzpas 3assy CAT/C/USA/CO/3-5
ta CAT/C/USA/CQO/3-5 o Asctparnii ta CIIIA, e 3a3HaunB, 110 BUKOPUCTAHHS
Tasers cJiiji 4iTKO BperyJioBaTH i BUKOPUCTOBYBATH BHUKJIOYHO B €KCTpPeMaJbHUX
Ta OOMEKEHUX CUTYAIlisiX, Jie iCHy€e peasbHa i Ge3mocepeiHst 3arpo3a KUTTI0 abo
nopanenuto. Kpim roro, Komiter Harosocus, 1o 3acrtocyBantst Tasers mae OyTu
3a00POHEHO CTOCOBHO JiTeil Ta BariTHUX KiHOK.

Cabo3orinnuii ra3. 3a 3araJbHOI0 HOPMOIO, 10 MicTUThCsS B 11. 5 ¢T. 1 KonBen-
1ii po 3a60poHy po3pOOKU, BUPOOHUIITBA, HAKOITUYEHHS, 3aCTOCYBAHHSI XiMiuHOI
36poi Ta 1po ii suummenns Bix 1993 p., KokHa Jep:kaBa-y4acHUIIS 30008’ I3YEThCS HE
BUKOPHUCTOBYBATH XiMiuHi 3ac001 GOPOTHOM 3 3aBOPYIIEHHSIMU SIK 3aCOOU BEJECHHS
BiliHM. 3 1IbOTO MOKHA 3POOUTH BUCHOBOK, IO i/ Yac CUTYaI[iil BHYTPIlIHIX 3aBO-
pyIlieHb BCepe/IMHI KpaiHu, SIKi He MiANaaloTh MiJ] MOHITTS «BilfHa», 3aCTOCYBaHHS
XiMIYHIX 3ac00iB GOPOTHOM, TAKKX SIK, HATIPUKJIAJ, CIbO3OTIHHMIA a3, MOKJIMBE, IO 1
miaTBeppKy€eThest mianyHkToM d), myHkTy 9, c1. 2 1€l sk KonBeHtii, e 3a3HaYaeThes,
o He 3abopoHsieTbes 1ielo KoHBeHIien 3acTocyBanHs XiMiuHOI 36poi 3a/1s1 pea-
Jiizartii MPaBOOXOPOHHUX IIiJIel, BKIIOYA0UN GOPOTHOY 3 3aBOPYIIEHHSIMU B KPaiHi.
Came tomy, gk creepakye E. [lasig, 6arato kpain y 60—70-x pokax XX cT. 30KpeMa
Ascrpamis, [opryramnis, Benukobpuranist, Himepianau, CIIIA (HaBith morerep)
CTBEPJIKYBAJIH, 110 TepOIIM/IN Ta Tasu, 10 He MPU3BO/SATEH 10 CMEPTi, He BXOJATD B
nepesiik 3a00poHeHol 30poi, came TOMY iX MOKHA BUKOPUCTOBYBATH IJisi HOPOTHOM
i3 BHyTpilIHiMU 3aBopytierHsmu [12, c. 378].

Excnancusni kymi. Sk 3asnavaiors /[. @Daek (Fleck) ta K. Jlomi [13, c. 157],
OKPIM MOKJIMBOCTI BUKOPUCTOBYBATU CJIBO3OTIHHUI Ta3, IMi/l 4yac MPOBEIEHHS Ipa-
BOOXOPOHHUX OTIepaIliil JJisi 3MEHIIeHHsT PU3NKIB IIUBITbHOTO HACEJIEHHS J03BOJIS-
€THCSI 3aCTOCYBAaHHST €KCIMAHCUBHUX KYyJb (<«IyM-IyM»), siKi 3a00POHEH] JIHIIe TTi/T
yac 36poHUX KOH(DJIIKTIB.

Y KOHTEKCTi 3acToCcyBaHHs 30poi He MOJKHA He 3rajgaTi moii B Ykpaini B 2013—
2014 pp., ne, 3a tBepkennsiM i «Human Rights Watch» i «Amnesty International»,
BigOyBasacst MOKyoYa 3HeBara MPaBOOXOPOHHUMHI OpraHaMu TIpaB JoauHu [14].
[Tpuknmamamu Takux mopyiienb, gk 3a3Hauae M. M. Antonosud, M. B. Bypomen-
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CbKUI, € 3aCTOCYBAaHHS CIEIiaJbHUM IiAPO3/iT0M «bBepKkyT» 1Mo BiIHOIIEHHIO /10
MUPHHUX JIEMOHCTPAHTIB BUOYXOBUX TTAKETIB, KMIKIiB, CKUJIAHHS Ha 3€MJIIO JIIOJIEi 3
MOCTAMEHTIB Ta iX TMOOWTTs, MacoBe BUMHEHHsSI BOMBCTB, MOpaHEeHb, KaJiITBa ydac-
HUKIB MiTHHTY ToTIO [15, ¢. 29].

Bucnoeox. 1lincymoByioun, 3a3HaulMO, 1110 3aXUCT IIpaBa Ha JKUTTS, 30KpeMa
Ii/1 Yac CUTYyalliil BHYTPIIIHIX 3aBOPYIIEHDb 1 HAIIPY>KEHOCTI, MA€ CyTTEBI TPY/IHOIII.
MixHapoHe TIPpaBo, 3aKPiIIooYr 3a60pOHY 1M030aBIEHHS TIpaBa Ha JKUTTsI, B TOI
’Ke 9ac JOMyCKa€ BUIAJKU MPABOMIPHOTO HOT0 0OMEKEHHST 32 YMOB JIOTPUMAaHHST
[PUHIIUTIB aOCOMIOTHOT HEOOXITHOCTI, TIPOMOPIHITHOCTI Ta 06EPEKHOCTI, TUM CAMUM
HaJIal0YM TaKOMY TIPaBy BiJIHOCHUI XapakTep.

[lepen HAYKOBOIO CIJIBHOTOIO B HAWOIMIKYI POKU CTOITH 3a/[a4a 4iTKOTO BU3HA-
YeHHS MOHATTS «CUTYyallil BHYTPIINTHIX 3aBOPYIIEHDb i HATIPYKEHOCTI», 3aKPITLICHHS
000B’SI3KOBOTO XapaKTepy OKPEMHUX aKTiB «M’SIKOTO» MiKHAPOIHOTO MPaBa, PO3PO-
OJIEHHST JIeTaIbHOI periaMeHTallil 3aCTOCYyBaHHs JIETAIbHOIL I HeJleTaIbHol 30poi B I1iii
cepi. Ile gano 6 3Mory 3armobirT 3J10BKUBAaHHIMK 3 GOKY CHUJIOBUX OPraHiB IIiI
4yac BHYTPIIIHIX 3aBOPYIIEHD i HAPYKEHOCTI, @ TAKOXK 3aXUCTUTH MPABO JIIOJAMHU Ha
KUTTS SIK HAUBUIILY COIIaJIbHY I[IHHICTb.
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The right to life in the situations of violence inside the state, which do not achieve the level
of armed conflict

The article is devoted to the topical theme of the definition of the limits of the protection of the
right to life during situations of internal disturbances and tensions. The article explores the conditions and
situations, their peculiarities, when, despite the presence of international and regional protection, the right
to life of a person can be deprived lawfully, which speaks of the relative nature of such a right.

Confirmation of this we can see on the example of recent events of 2013-2014 in Ukraine on Maidan
Nezalezhnosti, where peaceful protest rallies transformed in armed confrontations between demonstrators
and law enforcement agencies. Such confrontations are necessarily accompanied by acts of rebellion,
armed violent demonstrations committed by groups or an uncontrolled crowd of people fighting state
power, which causes the death of many citizens.

The presence of simultaneous international defense of the right to life and the possibility of its
restriction in conditions of situations like this (internal disturbances and tensions) makes important this
scientific research for the sake of protection of such a right as the highest social value.

Keywords: right to life; right to life in situations of internal disturbances and tensions; restric-
tion of the right to life; limitation of the right to life; internal disturbances and tensions.
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THE NIGERIAN CHILD’S RIGHTS ACT
AND RIGHTS OF THE DISABLED CHILD:
A NECESSITY OR SURPLUSAGE?

The rights of the Nigerian child are set out in the Child’s Rights Act, 2003. The Act made specific
provisions for the rights of the disabled child. This paper critically examines the relevance of these
provisions in the light of other legislations in Nigeria. It finds that the provisions are a surplusage and
counter-productive; they should therefore, be deleted.

Keywords: child’s rights; disability; Nigeria; international instruments.

Asansauyxy M. A., noxtop dhuocobun B 06acTr MpaBa, CTAPIIAN TPENoaBaTe b, IOPUINYEC-
Kuil akyJbrer, DOOHMIICKUIT rocy1apcTBeH bl yHuBepeuter, Hurepus, r. AGakaanku.
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3akon o mnpaBax nereil B Hurepuum u mpaBa peGeHKa-MHBAJIM/AA: HEOOXOAUMOCTb WM
U3JIUIIECTBO?

IIpasa pebenxa saxpenienvt ¢ 3axone Huzepuu o npasax demeii 2003 z00a. B 3axone codepycamcs
KOHKpemible NOL0JNCeHUs. 0 NPABAx pebenKa-uneamudd. AGmop cmamvii nooeepzaem Kpumuxe axmyais-
HOCMb 9MUX NOJ0NHCEHUL 6 céeme Opyzux 3axonoe Huzepuu. Apzymenmupyemcst, nouemy smu nowio#eHus.
SAGASIOMCS USTUWHUMU U KOHMPRPOOYKMUBHIMU, U UX CLeOYem UCKIIOUUMD.

KmoueBsle cioBa: 1pasa jieTeil; MHBATUAHOCTD; Hurepust; MexxyHapo/iHbie HWHCTPYMEHTBL.

Introduction. The rights of the Nigerian child were provided for in different
enactments in Nigeria that were not entirely made for children. These set of enact-
ments include the Constitution of the Federal Republic of Nigeria;' the Criminal

! Section 17(3)(f) provides for the obligation of Nigeria to direct its policy towards ensuring that
children and young persons are protected against any exploitation, whatsoever, and against moral
and material neglect.

222 © Ajanwachuku M. A., 2017



Ajanwachuku M. A. The Nigerian child’s rights act and rights of the disabled child: a necessity or surplusage?

Code Act;' the Penal Code Law;?* the Matrimonial Causes Act;® the Labour Act;*
and so on. The first enactment that authoritatively recognized a child in Nigeria in
terms of welfare and was entirely made for the Nigerian child, was the Children and
Young Persons Ordinance 1943°.

After the existence of the Ordinance in 1943, came the need for a more recent
single enactment. The need was actualized when the Child’s Rights Act was enacted
in 2003.

The Child’s Right Act of Nigeria® was enacted on the 31** day of July, 2003 and
was hilariously welcomed, as it was an answer to the clarion call for a comprehensive
and recent enactment on the rights of the Nigerian child.”

The Act, made up of 278 sections of 24 parts with 11 schedules made provisions
for several rights of the Nigerian child, for reason of which it has been described as
“a milestone™ and “a very ambitious legislation”.®

The Act made specific provisions for the disabled child and attests to the Act as
not only a milestone but a very ambitious legislation on the rights of the Nigerian

child.

! Cap C38, Laws of the Federation of Nigeria, 2010 which respectively provides in sections 30 and 39
that a male child under the age of 12 cannot be convicted of the offence of unlawful carnal knowledge;
and that a juvenile who has been convicted of the offence of treason by way of instigating invasion
of Nigeria, a crime that is punishable by death, shall not so be punished, but shall be detained at the
pleasure of the President.
Law No. 89 Northern Laws of Nigeria, 1963 which provides in section 50(a) that a child under the
age of 7 cannot be convicted of an offence.
Cap M7, Laws of the Federation of Nigeria, 2010 which respectively provides in sections 70, 71 and
72 for the right of the child to maintenance; to welfare, advancement or education; and to settlement
of property.
Cap L1, Laws of the Federation of Nigeria, 2010 which respectively provides in sections 49(3); 51;
59(3); 60(2) and 61 for the right a young person above the age of twelve years and below the age of
sixteen years to enter into a contract of apprenticeship; for the right of a child above twelve years
who is an apprentice to be entitled to wages if retained after the agreed period of apprenticeship; for
the right of a young person under the age of fourteen years to be employed on a daily wage, and on a
day-to-day basis; for the right of a young person over the age of sixteen years to be employed during
the night in some industrial undertakings or activities; and for the right of any person even under
the age of fifteen years to be employed in vessels.
The Children and Young Persons Ordinance, 1943 later became Chapter 31 of the Laws of Nigeria
as revised in 1948 and was later retained as Chapter 32 of the Laws of the Federation of Nigeria
and Lagos as revised in 1958. The Ordinance (now termed Act) was made applicable to Lagos in
1946, was extended to the Eastern and Western Regions of Nigeria by Ordinance-in-Council No. 22
of 1946 and was enacted for Northern Nigeria in 1958. On the adoption of state structure in 1967,
many states enacted their own Children and Young Persons Laws which are identical to the original
legislation. Having become state law the enactment was omitted in the Revised Editions of the Laws
of the Federation of Nigeria, 1990, 2004 and 2010.
6 Child’s Rights Act, Cap C50, Laws of the Federation of Nigeria, 2010, hereinafter simply referred to
as “the Act”.
7 B.O. Igwenyi “A Comment on the Child Rights Act”, Ebonyi State University Law Journal, Vol. 1, No.
1 October 2005, pp. 159-169.
8 Ihid.
9 Ihid.
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Commendable though it is, that the Act made specific provisions for the disabled
child, the aim of this paper is to examine whether the specific provisions were nec-
essary or a mere surplusage and further examine the effect of the specific provisions
(if any), on the rights of the disabled child. This paper shall do so under the theoret-
ical framework of the Specific Provisions of the Act, vis-a-vis Similar Provisions in
Some International Instruments; the Need or otherwise for the Specific Provisions;
Conclusion and Recommendation.

The Specific Provisions in the Act vis-a-vis Similar Provisions in Some Inter-
national Instruments. The specific provisions in the Act have their equivalent in
some international instruments, specifically, the United Nations Convention on the
Rights of the Child, 1989 and the African Charter on the Rights and Welfare of the
Child, 1990. Nigeria signed and ratified the Convention' and signed the Charter?
long before the coming into existence of the Act,’ but the provisions of the interna-
tional instruments do not apply in Nigeria because the instruments were not part of
the domestic laws of Nigeria as provided for, under section 12 of the Constitution
of Nigeria.*

The Act that was a ready substitute for the non-applicable Convention and the
Charter, made provisions for the rights of disabled children, as the Convention and
the Charter did.

A comparative analysis of the specific provisions in the Act, the Convention and
the Charter shall now be made:

The Convention made specific provisions for the rights of disabled children in
these words:

States Parties recognize that a mentally or physically disabled child should enjoy
a full and decent life in conditions which ensure dignity, promote self-reliance, and
facilitate the child’s active participation in the community.*

However, according to the Convention, a disabled child shall enjoy the rights
provided in the immediate preceding paragraph, “subject to available resources” or
“whenever possible”. From the Convention,

States Parties recognize the right of the disabled child to special care and shall
encourage and ensure the extension, subject to available resources, to the eligible
child and those responsible for his or her care, of assistance for which application is

! The Convention was adopted by the United Nations General Assembly on the 20 day of November,
1989 and came into force on the 2™ day of September, 1990. It was respectively signed and ratified
by Nigeria on the 29" day of January, 1990 and the 23" day of July, 2001.

2 The Charter was adopted by the Organization of African Unity (African Union, with effect from the
9"t day of July, 2002) on the 1* day, July 1990 and came into force on the 29" day of November, 1999.
It was signed by Nigeria on the 13" day of July, 2001.

3 The Act came into existence on the 31* day, July, 2003.

4 By the provision of section 12 of the Constitution of the Federal Republic of Nigeria, 1999, any
international instrument that has not been enacted as an Act of the National Assembly shall not
apply in Nigeria. The Convention and the Charter were not so enacted.

5 The Convention, Article XXIII (1).
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made and which is appropriate to the child’s condition and to the circumstances of
the parents or others caring for the child.!

And that

Recognizing the special need of a disabled child, assistance extended ... shall be
provided free of charge, whenever possible....2

The Charter has a similar provision for the rights of disabled children and also
has two subsequent provisions that restricted the enjoyment of the rights. The
restriction is “subject to available resources”, as provided for in the Convention
but did not include “whenever possible” as provided for in the Convention. The
provisions in the Charter are as follows:

Every child who is mentally or physically disabled shall have the right to special
measures of protection in keeping with his physical and moral needs and under
conditions which ensure his dignity, promote his self-reliance and active participation
in the community.?

For the restrictions,

States Parties to the present Charter shall ensure, subject to available resources,
to a disabled child and to those responsible for his care, of assistance for which
application is made and which is appropriate to the child’s condition and in particular
shall ensure that the disabled child has effective access to training, preparation for
employment and recreational activities in a manner conducive to the child achieving
the possible social integration, individual development and his cultural and moral
development.*

And that

The States Parties to the present Charter shall use their available resources, with
a view to achieving progressively the full convenience of the mentally and physically
disabled person to movement and access to public highway, buildings and other
places to which the disabled may legitimately want to have access to.’

Just as the Convention and the Charter made specific provisions for the rights
of a disabled child, the Act has such provisions. According to the Act, every child
who is in need of special protection measures has the right to such measures of
protection as is appropriate to his physical, social, economic, emotional and mental
needs and under conditions which ensure his dignity, promote his self-reliance and
active participation in the community.®

The Act made use of the expression “special protection measures” unlike the
Convention and the Charter that employed the expression “mentally or physically
disabled”. However, the content of the provisions in the Act, particularly when
compared with the similar provisions under the Convention and the Charter shows

! Ibid., Article XXIII (2). Underlining mine, for emphasis.
2 Tbid., Article XXIII (3). Underlining mine, for emphasis.
3 The Charter, Article XIII (1).

4 Ibid., Article XIII (2). Underlining mine, for emphasis.

5 Ibid., Article XIII (3). Underlining mine, for emphasis.

6 The Act, section 16 (1).
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that the expression “special protection” means no less than “mentally or physically
disabled”. The Charter in the chapter heading of Article XIII even employed yet
another equivalent expression, “handicapped children”.

As in under the Convention and the Charter, the Act has a provision that
restricted the enjoyment of rights by disabled children. However, while as already
seen in this work, the restrictions are found in two different provisions under the
Convention and the Charter; under the Act, the restriction is found in one provision.
The single provision states that every person, authority, body or institution that
has the care or the responsibility for ensuring the care of a child in need of special
protection measures shall endeavour, within the available resources, to provide
the child with such assistance and facilities which are necessary for his education,
training, preparation for employment, rehabilitation, and recreational opportunities
in a manner conducive to his achieving the fullest possible social integration and
individual development and his cultural and moral development.!

The Act restricted the rights of the disabled child to “available resources” just
like the two provisions in the Convention that restricted the rights to “available
resources” and “whenever possible”; and the two provisions in the Charter that
restricted the rights to “available resources”.

Having made a succinct comparison of specific provisions in the rights of the
disabled child as set out in the Convention, the Charter, and the Act, this paper shall
now dwell on its theme, whether the specific provisions in the Act is a necessity or
a surplusage; and what the effect of the specific provisions (if any), is, on the rights
provided for the disabled child.

The Need or Otherwise for the Specific Provisions. The express provision for
the rights of the disabled child was a manifest show that the framers did not want
to take for granted that, the interests of those who are disabled have been accom-
modated in the Act. The only regrettable circumstance (as can be gleaned from this
work) is that the effect of these specific provisions were gravely watered down by
the “subject to available resources” clause.

Notwithstanding the unfortunate circumstance, the relevance of this paper is
to determine whether it was even necessary for the specific provisions to have been
made; and to further determine the effects of the specific provisions (if any), on the
rights provided for the disabled child. This paper shall analyse the various provisions
of the Act and thereafter venture an answer to the issues for determination.

The relevance of the provisions of the Act for the disabled child is to ensure that
the disabled child’s survival and development are guaranteed. It is for this reason
that the Act pungently made a provision that a child who is in need of special pro-
tection measures has the right to such special protection measures as is appropriate
to the child’s physical, social, economic, emotional and mental needs.? The Act
further made a provision that such rights shall be made available to the child under
conditions that ensure the dignity of the child, that promotes his self-reliance and

! Ibid., section 16 (2). Underlining mine, for emphasis.
2 Note 21, loc.cit.
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also promotes his active participation in the affairs of the community.' These rights
to survival and development of the disabled child have adequately been captured
in section 4 of the Act that provides that “every child has a right to survival and
development” the phrase “every child” as used in this section is not exclusive of the
disabled.

The provisions in the Act at all times employed the word “child” or “children”
and in circumstances that show that there exist no intentions of excluding, or that
there was an exclusion of the disabled child. The Act was made for the child, not
for the non-disabled child. “Child” within the contemplation of the Act includes the
disabled child. It never contemplates excluding them. If, as it were, the word “child”
includes the disabled, there was no need to make specific provisions for the disabled
child when the provisions of the Act without those specific provisions covered the
interest of the child, whether disabled or not.

Where a child is disabled, he is not at all disadvantaged by the absence of any
specific provisions for him because by the fact of being a child all actions taken by
any group, must have his best interest as the paramount consideration. The adequate
protection that enures to the child, including the disabled child, is sufficiently
captured in the first section of the Act in these words:

In any action concerning a child, whether undertaken by an individual, public
or private body, institutions or service, a court of law, or administrative or legislative
authority, the best interest of the child shall be the primary consideration.

By virtue of this provision of the Act, the disabled child is entitled to anything
that it shall be in his best interest to have. For this reason therefore, there is no need
for specific provisions for the rights of a disabled child.

From what has been discovered in this work, the effect of the specific provisions
was watered down by the “subject to available resources” clause. By that clause,
where resources are not available or are available but not adequate, the disabled child
cannot enjoy the specific rights provided for in the Act. Whether or not resources are
available or are adequate may become a subject matter of litigation that would last
for several years as characterizes litigation in Nigeria. With all these impediments
to the realization of the specific rights, one may contend that the specific rights
defeated themselves.

What is more, the Convention and the Charter provided for some rights that
were not provided for, in the Act. The respective rights are the rights of the disabled,
to the benefits of international co-operation; and the rights of the disabled, to equal
access to education with all sections of the community. The Convention has this to
say:

States Parties shall promote in the spirit of international co-operation the
exchange of appropriate information in the field of preventive healthcare and of
medical, psychological and functional treatment of disabled children, including
dissemination of access to information concerning methods of rehabilitation
education and vocational services, with the aim of enabling States Parties to improve

! Ibid.
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their capabilities and skills and to widen their experience in these areas. In this
regard, particular account shall be taken to [sic] the needs of developing countries.'

The rights set out in the Charter are in these words:

Every child shall have the right to education. States Parties to the present
Charter shall take all appropriate measures with a view to achieving the full
realization of this right and shall in particular...take special measures in respect of
...disadvantaged children, to ensure equal access to education for all section of the
community.?

These important rights set out in the Convention and the Charter were not
provided for in the Act, which Act has made specific provisions for the rights of the
disabled to measures of protection appropriate to their needs,® although subject to
available resources.*

By the express provision for the right to measures of protection and the exclu-
sion of the rights to benefits of international co-operation; and to education, respec-
tively provided for in the Convention and in the Charter, the ready inference is that
the Act never wanted the type of rights provided for in the Convention and in the
Charter to be available to the disabled Nigerian child. The maxim has always been
expressio unius est exclusio alterius, that is to say, the express mention of a thing is
an implied exclusion of another.® In other words, the express mention in the Act, of
the right to measures of protection is an implied exclusion of the rights, not found
in the Act, for examples, the right to benefits of international co-operation and the
right to education as respectively provided for in the Convention and in the Char-
ter. Having provided for the rights to measures of protection, if the Act had wanted
to provide for the right to the benefits of international co-operation and the right
to education, it would have provided for them, as it did for the right to measures
of protection. With the effect of the specific provisions excluding the rights not
specifically provided for; and limiting the rights to those provided for, the specific
provisions counter the intent and purport of the Act: “The best interest of the child...
[being of]... primary consideration”. It is obviously not in the best interest of the
child, that some rights that should be available to them (e.g. right to the benefits
of international co-operation; and rights to education as respectively provided for
under the Convention and under the Charter) are not available to them.

With the exclusion of other rights by specific rights, one may contend that the
specific rights are counter-productive.

! Note 15, op.cit., Article XXIII (4).

2 Note 18, op.cit., Article XI (1); (2); (3) (e).

3 Note 21, loc.cit.

4 Note 22, loc.cit.

5 The Supreme Court of Nigeria in Sun Insurance (Nig) Plc vUECC Ltd (2015) 11 NWLR (pt. 1471)
p. 2 ratio 7. The alternative expressions are inclusio unius exclusio alterius (the inclusion of a thing
is an implied exclusion of another) or enumeratio unius exclusio alterius (the enumeration of a thing
is an exclusion of another). For these expressions (i.e. expressio unius est exclusio alterius, inclusio
unius exclusio alterius and enumeratio unius exclusio alterius) see the Court of Appeal of Nigeria in
Oloja v. Governor, Benue State (2016) 3 NWLR (pt. 1499) 217 ratio 5.
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Conclusion and Recommendation. So far what has been discovered is that
the specific provisions for the disabled Nigerian child have been accommodated by
the provisions of the Act which neither struck a distinction between the disabled
and the non-disabled nor could by any stretch of imagination be interpreted as not
protective of the disabled child. It has further been discovered that whatever right
a disabled child contemplates has already been afforded by section 1 of the Act that
guarantees that the paramount consideration in all things, is the best interest of
the child, which undoubtedly never excluded the disabled. Again, it has also been
discovered that the limiting clause in the specific provisions constitute device that
can make the realization of the rights in the specific provisions slim.

From all these, the obvious conclusion is that the specific provisions in the Act
on the rights of the disabled children are not necessary. Having been covered by the
numerous provisions in the Act and the omnibus provision in section 1 of the Act,
at best, the specific provisions constitute a surplusage; which surplusage it has been
opined (in this paper), is counter-productive.

On account of the discovery that the surplusage is counter-productive, the
recommendation is that the specific provisions comprised therein be expunged from
the Act.

Asiansauyxy M. A., nokrop ¢isocodii y rasmysi npasa, cTapiinii BUKJIajad, OPUINIHNAN (HaKyib-
tet, EGonilicbkuii nepsxasuuii ynisepcurer, Hirepis, M. Abakasiki.
e-mail: hemenfaga@gmail.com

3axoH npo npasa jireii 8 Hirepii Ta npaBa AuTuHH 3 0OMEKEHUMHI MOKJIMBOCTSIMU: HEOOXi/I-
HICTh YM HAJMIPHICTH?

IIpasa dumunu 3axpinaeni ¢ 3axoni Hizepii npo npasa dimei 2003 poxy. Ileii 3axon micmums
KOMKDeMHi NOL0JNCENHHL U000 NPag OUmunu 3 00MENCeHUMU MONCIUBOCIAMU. Aémop cmammi nidoae Kpu-
MUYl AKMYAILHICMb UUX NOJONCEHb 6 CEIMAL huux 3axonodasuux axmie Hizepii. Apzymenmosano, wo ui
NOJONHCEHHS. € HAOIUWKOBUMU T HENPOOYKMUBHUMU, TOMY BOHU MAIOMb OGYmu GULYUEHI.

KiouoBi ciioBa: 1ipasa jiTeil; AuTrHA 3 06MeKeHUME MOKIUBOCTMU; Hirepist; MixkHapOAHI HOP-
MaTHUBHI aKTHU.
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The article deals with the leading theories of education content structuring and determines the present
day tendencies in education curriculum development. The historic nature of the content of education is
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Bonpocs! conep:kaHusi 00pa30oBaHUsI: TEOPETHYECKHE M MPAKTHYECKHE ACTIEKTHI
Xapaxmepusyromest ocrosivle meopuu cooepycanus 00pasosanus, onpeoeisiomcs Co8PEMeHHble
mendenyuu ezo gopmuposanusi. Oceew,aromes: UCMopudecKue acnexmol Pa3sumus KOHYenyui cooepica-

230 © Kuznetsova O. Y., 2017



Kuznetsova O. Y. Education content issues: theoretical and practical aspects

nus o6pasosanus. Teopuu codepacanus 06pasosanus ompaxixcaiom pasuvle GuIocoPcrue u nedazozuue-
cKue nooxo0vl, KOMOpvle OKA3bI6AIOM GIUSHUE HA onpedeienue yeieil 00pasoeanus, omoop codepiucanus,
avI60p Memodos o0yuenus u yuebnvix mamepuaios. Packpuieaemes cneyugura evibopa u Gopmuposa-
Hust cooepacanus 00pasosanus 6 chepe UHoA3bIUHO20 00PA306aHUsL 8 COOMBEMCMEUL ¢ 6A30BbIMU NOLO-
HCCHUAMU PASTUYHBIX MEOPULL COOEPACANUS 00PABOBANUSL.

KioueBbie cioBa: cojepskanne 00pa3oBaHUs; CTPYKTYPHUPOBAHUE COAEPKaHus 00pPasOBaHUs;
HCTOPUYCCKUIT XapaKTep; TeOpHst; PasBUTHE; TEHACHIINI; COEPKaHIe HHOS3BIYHOTO 06PA30BAHIISL.

Problem Setting. The content of education is determined by the goals and tasks
a society sets before the educational system as requirements providing for its deve-
lopment at every stage of the historic progress. Thus the content of education is of
historic nature and undergoes changes because of political, social, economic, cultural
and other transformations taking place within a society. The economy development
level, the level of existing scientific knowledge and a certain type of social relations
in a society are the aspects that influence the approaches to education content
modification.

Recent Research and Literature Analysis. The accumulated data on selecting
and structuring the content of education have been analysed by A. Aleksiuk, R. Ven-
drovska, S. Goncharenko, B. Yesipov, V. Kraievsky, V. Ledniov, I. Lerner, Yu. Malio-
vanuy, V. Pomogayby, O. Savchenko, M. Skatkin and others. The works of 1. Zverey,
N. Antonov, P. Novikov, P. Kulagin, V. Onishuk, M. Skatkin present analyses of the
theory of a subject, of approaches to working out teaching programmes and plans,
to structuring the teaching material. However, being strongly influenced by the
social and political determinants within a society, the aspects of educational content
development reflect new priorities and deserve further study.

The Purpose of the Paper is to focus on the leading theories of education
content organization and determine the present day tendencies in curriculum
development.

Paper Main Body. Education is generally expected to meet the demands of the
society which leads to adapting the content of education at different educational
levels. The leading scientific theories of the content of education go back to the end
of XVIII - the early XIX centuries. They are usually differentiated as the theories
of material education and of formal education.

The proponents of the theory of material education (encyclopedic learning) con-
sider that the main goal of education is to transfer as much knowledge as possible.
These ideas were asserted by such famous figures of the past as Ya. A. Komensky and
G. Spencer and are supported by many these days. However, its opponents believe
that following the material education theory the learners turn out to be overloaded
with the information.

The proponents of the formal education theory (the theory of didactic for-
malism) consider education a tool for the development of one’s abilities, cognitive
interests, attention and thinking. The source of knowledge they see in the intellect
and reasoning. Thus, they make the stress on the development of one’s intellect and
abilities. In the selection of the content of education they suggest considering the
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priority of the developmental value of the disciplines to be studied, believing that
Mathematics and Classical Language studies are most valuable in the achievement
of the given goal. In the history of Pedagogics the ideas of this theory were shared
by John Locke, J. H. Pestalozzi, J. Herbart and others.

It should be mentioned that both of these theories have had supporters and
opponents. In XIX century they were strongly criticized by K. Ushynsky who
believed that the system of education had to develop one’s intellectual abilities,
enrich his/her knowledge and teach how to use it. He was sure that none of the
theories could be applied in the pure form. In fact he asserted the idea of the unity
of dialectic materialism and didactic formalism, still supported by many scholars
and educators.

Late XIX — early XX century marked the rise of a new theory, the theory of
didactic pragmatism applied for compiling the content of education. It marked the
reaction to the feeling of dissatisfaction caused by both theories, that of dialectic
materialism and didactic formalism. The founder of the new theory in the USA
was John Dewey and similar ideas in Europe were promoted by a German educator
G. Kerschenshteiner. The supporters of the theory saw the source of the content
of education in pupils’ public and individual activity and not in learning separate
subjects. They wanted the content of education to be reflected in interdisciplinary
knowledge systems, the acquisition of which required collective efforts and practical
activities directed at solving the tasks set. It presupposed the use of a variety of game
forms in training and learning, setting practical tasks and engaging learners in indi-
vidual independent work in order to intensify their cognitive and physical activity.

The theory of didactic pragmatism had a significant impact on the content
and methods of teaching in American schools. The students were allowed to enjoy
a maximum freedom in choosing subjects for learning. In fact the process of tea-
ching turned out to be oriented at satistying learners’ personal needs and interests.
However, according to the existing data the implementation of this theory led to a
significant decline in the level of education in the USA and was strongly criticized
in the middle of XX century.

Although the theories of didactic materialism, didactic formalism, didactic
utilitarism did not stand the test of time, they strongly affected modern approaches
to the formation of the content of education. Nowadays the term “curriculum” is
used to discuss the aspects of the content of education. It is mainly used in two
meanings. One of them points to the subjects that are taught by a school, college
or other educational institution, the other concerns the things that are studied in a
particular subject. In the recent years the term has encompassed not only the content
of educational material, but the whole process of training and teaching, including
training materials, equipment, examinations, teacher training etc.

Researcher M. Johnson defines curriculum as “a structured series of learning
outcomes” [5, p. 130]. E. Eysner and E.Vallans believe that the term “curriculum” is
“associated with what can be learned and what can be taught to whom, where and
when”[4, p. 2]. T. Moiseenko’s study asserts that the term “curriculum” covers a set

232 ISSN 2414-990X. Ipobnemu saxonnocmi. 2017. Bun. 138



Kuznetsova O. Y. Education content issues: theoretical and practical aspects

of objectives, content, methods and forms of education, educative aspects, teaching
resources etc. [2, p. 19].

Discussions on the curriculum theory reveal different philosophical and peda-
gogical approaches affecting the determination of educational objectives, content,
methods and choice of educational materials. E. Eysner and E. Vallans single out
five leading trends in institutional education curriculum developments that concern
every subject area:

1) oriented at fostering the cognitive processes in learning in belief that the
main function of the educational institution is not to transfer a predetermined
educational content but to teach students cognitive skills, develop their cognitive
abilities and teach them how to learn. For example, for those engaged in teaching
foreign languages it means that the goal of language learning is not a perfect mastery
of a foreign language but preparing learners for further foreign language learning;

2) defined as self-actualization or experience accumulation trend, according to
which learning has to become a part of any learner’s life providing the curriculum
corresponds to a certain level of his/her development. This trend challenges the
educational value of «Foreign Language» as a curriculum discipline at a secondary
school level as the relevance of foreign language proficiency is often associated pri-
marily with the needs of adults; thus this approach touches upon the aspect of the
age appropriate for foreign language learning;

3) the social appropriateness trend — makes the stress on the needs of a society,
determining that education and curriculum should meet those needs; the foreign
language immersion programmes in Canada serve as an example;

4) academic rationalism supports the value of classic education as a core of the
curriculum. Those supporting the given approach argue that foreign language learn-
ing is essential as it provides and ensures the access to the great cultural heritage
of the past;

5) considers the curriculum as a technology focusing on educational goals and
use of technical devices [4, p. 9—11].

Foreign researchers point out that these five approaches are not mutually exclu-
sive stressing that following any of them, taken separately, may lead to negative
consequences. The pedagogical theories and teaching practice developed abroad offer
a great number of curriculum conception models. They include the traditional ones
with the fixed time of learning and the flexible ones as well as the models of out of
school learning schemes. However, the implementation of any curriculum requires
thorough consideration of its leading provisions, educational objectives, educational
content and special professional development programmes for the teaching staff.

The theoretical principles of curriculum conceptions provide the basis for subject
curriculum theory developments as the aspects of education content selection, the
sequence of material to be learned, teaching methods and forms etc. are the focus of
didactic researches, studies, discussions and experiments and are essential for effi-
cient teaching and learning programmes. For example, if it concerns foreign language
teaching and learning in organized educational context, the second part of XX century
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marked the period of strong criticism of language teaching courses based on the “tra-
ditional grammar structured” principle which paved the way to situational, semantic
and socio-lingual criteria of linguistic material selection for teaching purposes and
rejection of formal organization of teaching material, which led to focusing on the ideas
of meaningful communication in language teaching and acquisition.

Education in the general sense comprises what has been acquired by a person
during his/her studies at educational institutions of different levels, in the course
of self-studies and self-education and accumulation of information from a variety
of information sources and means leading to the mastery of scientific knowledge
allowing for learners’ acquisition of habits and skills according to certain philosoph-
ical, moral, aesthetic ideas and opinions as an integral part of educational content
[4, p. 203].

The famous Russian scholar I. Ya. Lerner asserts that the global function of
teaching is the transfer of the content of social culture, stressing that an individual
turns into a person after he/she has mastered the social experience content.

Teaching and learning foreign languages may serve as a good example of the
given understanding as it is directed at and creates the conditions for considering
and mastering the education content elements singled out by I. Ya. Lerner: acquisi-
tion of knowledge, habits and skills, the experience of creative activity and the expe-
rience of emotional-creative attitude. Although the discipline «Foreign Language»
belongs to the subjects with the leading component «means of activity», for centuries
it has been taught and learned in educational institutions as a means of transfer
and accumulation of scientific knowledge and cultural heritage created by mankind.

The analysis of pedagogical and methodological sources points out that the evo-
lution of humanity is reflected in the transformations in school and higher education
priorities and teaching programmes (curriculum). The study of the historical data
proves that teaching and learning languages has been a priority in organized (insti-
tutionalized) education. The introduction of foreign language learning in the educa-
tional content (classical languages, modern languages) has always been supported by
theoretical educational researches and has been considered a prerequisite and index of
one’s level of education. However the substantiation of the importance of foreign lan-
guage teaching and learning in institutionalized education could be based on different
educational conceptions and theories, stressing its relevance as a means of knowledge
accumulation or the tool for one’s cognitive and intellectual development.

The well-known programme of «seven free arts» that originated in Ancient
Rome at the beginning of V century included among other sciences grammar, rhet-
oric and dialectics — the spheres (subjects) learning of which directly or indirectly
was oriented at the achievement of a rather high level of language education.

M. E. Quintilian, one of the prominent figures of the past, developing the peda-
gogical ideas of Plutarch asserted that the highest level of education presupposes the
mastery of the rhetoric as an art within a certain system of education. He stressed
that by the age of 7 a child has to master the basic elements of grammar of the Latin
and Greek languages. He believed that systematic education had to start with the
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learning of a foreign language and believed that it would make it easier for a child
to learn the rules of the native language [3].

The importance of learning grammar has been proved for centuries by its relevance
to one’s logical thinking development and intellectual growth. Besides, regardless of
the changes in the understanding of the goals of education, its content and methods
of education and training, literature has always remained the important source of
education, to master which one needed not just to be literate, but to be proficient in
languages in which the literary sources were written. The given fact led to teaching
and learning in Latin and Greek, having the status of the languages of the classics of
the Antic world, at a primary and post primary educational levels in Europe, espe-
cially in church schools and at higher education institutions. Besides, it explains why
philosophers, teachers, linguists, psychologists and learned scholars have been study-
ing the problem of teaching foreign languages for centuries. As a result a number of
theoretical approaches to foreign language teaching and learning have been developed.

Present day innovations in education in Ukraine suggest following a com-
petence-oriented approach to education content development and structuring.
According to the law “On Higher Education” a competence is understood as a
dynamic combination of knowledge, skills and practical habits, modes of thinking,
professional, philosophical and civic qualities, moral and ethical values determining
a person’s ability to successfully carry out vocational and further learning activities
and a result of one’s learning at a certain level of higher education [1]. The approach
prompts the modification of the educational content in higher education and wid-
ening the scope of skills and abilities to be mastered by a graduate. In teaching
and learning foreign languages it certainly demands the transformation of teaching
programmes as they have to ensure the acquisition of general and professional com-
petences within a given speciality.

Conclusion. The study of scientific data on the issues of curriculum develop-
ment allows to determine some modern priorities in its remodeling in the national
educational system: — competence-based content modernization (focusing on pre-
paring the youth to adapting to life circumstances, to realizing one’s personal and
professional potential, to serving the interests of the community and the state); —
selfeducation-oriented trend (focusing on independent acquisition of knowledge and
information, their analysis and use, reducing the amount of information selected for
the direct transfer and changing the ratio between the structural elements of edu-
cational content, highlighting the acquisition of the modes of cognition and gaining
personal experience of creative activity); — making the teaching programmes more
flexible and open, making provisions for their variability; — focus on improving and
raising the level of foreign language learning (considering the proficiency in a foreign
language a means to improve one’s competitiveness at the labour market and a means
of efficient intercultural communication and cooperation); — interdisciplinary orien-
tation serving the development of one’s scientific outlook and thinking (allowing for
one’s realization of the role of a human being in the acquision of the world); — focus
on the mastery of information technologies.
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The study proves that those engaged in the curriculum development issues have
to realize that teaching cannot be based on a separate theoretical approach, it should
and may incorporate the progressive ideas of a number of them depending on the
specific goals of teaching, every specific teaching situation, the type of educational
establishment, the level of education to be provided, specific pedagogical context etc.
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IMuraHHs 3MICTY OCBITH: TEOPETHYHI Ta MPAKTUYHI ACIIEKTH

Y cmammi posensymo ocnoemni meopii amicmy oceimu i u3HAUEeHO Cyuacki menoenyii opmy-
8anms. ocmannvozo. Buceimueno icmopuuni acnexmu po3sumxy KOHUEnyiti Gopmyeanis 3mMicmy oceimu.
Oxapaxmepuzosano npiopumemu meopiti 3MiCIMY 0C6IMU 3 MOUKU 30PY KOHUENYIl MamepiaivHoi, gop-
Manvnol, npazmamuunoi oceimu. Teopii smicmy oceimu eidobpascaiomy pisni Qinocogcoki i nedazoziuni
nioxXo0U, Wo BNAUBAIOMD HA GU3HAYENHH YLiell 0ceimu, 6106Ip 3micmy, Memodie nasuanis i HaABUAILHUX
mamepianis. Hazonroweno na 0ouinionocmi 8paxyseaniis nOL0NCeHd PisHux meopii smicmy oceimu npu gop-
MYBAHHT HABUATLHOT NPOZPAMU 3 NEGHOT HABUATLHOT OUCUUNTIHU OTLST KOHKPEMH020 PIGHS OCEIMIU, OCKIIbKU
HAYKOBUAMU 008e0eH0 XUOHICIL abcomomu3ayii 00HIEL i QOULILHICIND 36ANCCHOZ0 BUKOPUCTIANNS CLeMEH -
mi8 Pi3HUX 3 HUX. 3ANPONOHOBAHO MIYMAYEHHS MEPMIHA <HABUALLHA NPOZPAMA> Ul BUOLIEHO HANPIMU
nobydosu i cmpykmypyeanns amicmy oceimu. Tendenyii opmyseanmns 3micmy oceimu 3Haxo0samv npose
Y 6Cix oceimmix npedmemnux cepax, soxpema y cepi euwoi ocsimu. Oxpecaeno cneyugiky 6id6opy i
Gopmysanin smicmy iHuLOMOBHOL 0c8imu 610n06i0H0 00 6A306UX NOJONCEHD PISHUX MEOPIll 3MICIY 0CEIMIL.

KimouoBi cioBa: 3MicT OCBITH; CTPYKTYPYBaHHS 3MICTy OCBITH; iCTOPUYHMII XapaKTep; Teopis;
PO3BUTOK; TE€H/ICHIIii; 3MICT iHIIOMOBHOI OCBITHU.
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The article describes peculiarities of teaching English for specific purposes to the law university
students under conditions of globalized English-medium communication. Specificity of legal-related
activity, which is mostly connected with communication with people, accentuates importance of
communicative professional competence and its component — English communicative professional
competence. Communivative approach provides simulation of real activities, the skilled teacher
should maintain classroom communication stimulating interlocutors to response, to act in the
imposed professional situations promoting solution of the cognitive tasks associated with the law
subject-matters.
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AMIIMHACKHIA S3BIK I CTYZIEHTOB I0PHIMYECKOT0 YHUBEPCUTETA B BIIOXY IJI00AIBHOMN KyIbTYp-
HOIi ¥ PO eCcCHOHATBHOW KOMMYHHKAIIUN

Ananusupyemcs: 6ausnue COBPEMEHH020 CIAMYCA AHZIULICKO20 S3bIKa KaK cpedcmsea 2a00aivtoll
KOMMYHUKAUUU HA USYUEHUE UHOCIPAHHOZO S3bIKA 6 Hes3bIKOBbIX 8Y3aX, 8 UACMHOCMU CMYOeHMamu
topuduveckozo ynusepcumema. Iloouepxusaemes snauenue ONsi COBPEMEHHOZ0 CREUUALUCIIA NPAGO-
801l chepuvl eradenust anzauiickum A3vikom. Cneyuura wpuoudeckux cneyuarvrocmerl npednoiazaem
obuenue, umo onpeoeisem 6aicHOCMb KOMMYHUKAMUBHOU NPOPECCUOHANLHOU KOMNEMEHUULL, 0COOEHHO
UHOSA3LIUNOU Npodeccuonanviotl Komnemenuuu. Byoywas cneyuarvnocmo cmydenma 10puduueckozo
yHusepcumema onpedeisiem cooepicanue 00yUeHus. AH2IULCKOMY S3bIKY Ol CNeUUALLHOIX Yelell 8 PaM-
KAX COBPEMENHO20 KOMNEMEHMHOCIHO20 N00X00aA.

KioueBbie ciioBa: aHTIMACKAN SI3BIK JIJIST CIIETINATBLHBIX TIETEH; KOMIIETEHTHOCTHBIN TTOIXO/; CTY-
JIEHTBI IOPUIMYECKOTO YHUBEPCUTETA; TI0OAIM3AI[MSL.

Introduction. Denomination ‘English as a global language, which emerged in
the last decade of the 20th century, has become common nowadays, thus we may
state global transformations in the world’s perception of English language in cultural
and professional communication, in particular, in professional development, research
and training. Impacts and issues of these transformations require their thorough
description and analysis from the point of view of training English for non-native
speakers. It is topical, in particular, to be studied in relation to the non-language
university students, considering their future work prospects and reflected motivation
in acquiring English as a foreign language whithin the scope of their career priorities
and professional appropriateness. General tendencies should be specified below for
such kind of trainees, in particular, for the law university students, as teaching them
has to correlate with the globalized world reality and English as a foreign language
methodology advances.

Literature review and formulation of the problems. Propagation of English
as international communication medium, reaching the level of the world’s common
language, was repeatedly emphasized and grounded, in particular, by scholars,
researchers and other experts in English as a foreign language training. Thus,
English in a changing world was characterized as a global language by D. Crystal,
R.W. Bailey, D. Graddol, D. Block, D. Cameron, D. Nunan, C. Briguglio, etc. [1-6].
The British Council officials mentioned that: “English is spoken at a useful level
by some 1.75 billion people worldwide — that’s one in every four.” [7, p. 2]. They
forecast, as well, that by 2020, “two billion people will be using it — or learning to
use it.” [7, p. 2]. Therefore, it is symptomatic in globalized world that “English is
becoming a core criterion in determining employability” [7, p. 2].

General and specific problems of training the future specialists to communicate
for specific purposes with English medium were studied by T. Dudley-Evans,
M. J. St. John, T. Hutchinson, A. Waters, etc.[8; 9]. Modern higher education
in Ukraine is undergoing renovation, and it touches renewal of trend, contents
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and methods in English language training which is focused on the professional
communication competence [10; 11]. These principles are considered in the practice
of English for specific purposes (ESP) training in Ukraine. Obvious for contemporary
linguists and methodologists, professional foreign language competence of the
future lawyers has been impacted by radical transformation processes in sphere of
international relations and social economic structures, increased cooperation whithin
European economic and political globalization.

Impact of global cultural and professional communication on ESP teaching,
in particular relating to the law university students, has not been characterized
sufficiently yet. The novelty of the problem considered in the article is description
in novel aspect the specific features inherent to the teaching English to the law
students in Ukraine as reflection of the English global status.

Purposes and objectives. The purpose of the article is to analyze peculiarities of
teaching English for specific purposes to non-language, in particular law students in
Ukraine under conditions of the global status of the English language. The objectives
of the article suppose specifying the global medium status attained by the English
language, describing features and innovation approaches to the law ESP training.

The main part. As it was above mentioned, English for the law university
students reflects present global cultural and professional communication. English-
speaking world’s population now embraces about a quarter of the Earth inhabitants,
“rise of English as a global language current status and future potential of English
as the international language of communication” [1, p.1] was structured by David
Crystal within the outlined background, present status, and prospects for English
language development [1].

English has been grown into the global language which serves the purposes
of international communication throughout the world. This status was gained by
the English language as a result of its successful spreading throughout the world
and entering any sphere of human functioning, and appropriateness as a medium
for multivariate activities: “As a result, second language acquisition and foreign
language teaching have progressed to the forefront of linguistics, providing a critical
framework in understanding how language is acquired or learned and its pedagogical
implications” [12, p.1].

Thus, global perspective predicted for ESP came true nowadays, and English
must be admitted as a valuable component of the modern life, as international
contacts grow considerably in the globalizing society favored by this communication
medium.

The world progress tendencies towards globalization influence significantly
on the selection of academic contents for the foreign language training in
the higher education institutions of non-linguistic profile (law, medicine,
sciences, technical branches, etc.) in Ukraine. Nowadays we can observe how
the contents of the modern language education in non-linguistic universities is
being focused on achievement the level which corresponds the globalized life
world’s requirements.
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Priority to study exactly English is determined by the reality which gives
everyday evidence proving that the English language becomes more and more
important influential powerful tool of international exchange of information, global
human communication, especially professional, research, scientific [1; 4] .

Thus, the choice of English as a university program subject ‘Foreign language’
and ‘Foreign language for specific purposes’ is grounded logically.

Current methodology considers that the choice of foreign language to learn is
motivated by muptiple reasons. Thus, the research carried among language learners
by the UK Subject Centre for Languages, Linguistics and Area Studies University
of Southampton identified more than 700 rationales for language learning, includ-
ing “themes such as ..communication; ... employability; ... equal opportunities;
globalization”, etc. [13, p. 2].

In higher education, we suppose that the students’ principal goal orientation may
connect them with prospective English ability which is seen necessary for their career.
It may dominate and motivate non-language students to master English, expecting
hope to realise their ambitions in professional development. Thus, learning ESP may
serve as additional motivating factor which plays a vital role in language achievements
that results in carrying on further education, gaining vantages to reach higher posi-
tions for promotion, etc. As it is known, the Council of Europe called to encourage
educational institutions to provide opportunities for students of higher and further
education to continue learning language, as appropriate to their special fields of work.

Experts in foreign language teaching in non-language universities [9—11; 14—15]
consider that professionally oriented training of the future specialists is not limited
by learning special vocabulary. Variable ESP characteristics defined by T. Dud-
ley-Evans and M.J. St. John include correlation with the special profile disciplines,
the use of professional activity situations [8]. Specificity of such training suggests
integration of English and profile subjects, that means ‘Content and Language
Integrated Learning’ (CLIL). It was stated also, that due to the current situation
in Europe, the need for communication is seen as a central issue [16]. CLIL aims at
preparing students for effective communication in real-life professional situations
that form the basis of the foreign language training. Students can acquire foreign
language as integrated with professional subjects, improve overall and specific lan-
guage competence to get additional knowledge in their specialty and form profes-
sionally significant individual qualities while learning English [16].

The ESP objectives concerning training course for the future lawyers include
ability to solve professional communication tasks which suppose English-medium
special information search, independent self-improvement and updating professional
level, etc. As a component of general professional competence, the foreign language
professional competence increases its value under conditions of global professional
communication, and is projected to be used for solving professional tasks in the
law area. Meanwhile, new knowledge could be acquired most successfully in
situations simulating real activities. Better understanding, memorizing and mastering
integrative skills provide the graduates with the approach to the required level of
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competence, preparedness for successful professional activity including independent
language proficiency.

Professional and academic links of higher educational establishments, partici-
pation in international community, such as European University Association, etc.,
sharing international academic, research activities depict the urgent need for pro-
fessionals to acquire English as a medium of international professional communica-
tion. In the area of education, English chosen as a foreign language for a subject of
non-language university sillabus is also determined by the above mentioned ratio-
nale — indicators of internationalisation/globalization of universities, international
research communications, cooperation in diverse partnership programs, students’
mobility, updating education level from Bachelor to Master and higher, etc. Increased
requirements for the English proficiency in professional communication is deter-
mined in the legal-related sphere by the emerged need to be in close communication
with international police organizations and other aspects of international professional
cooperation. International law is also of importance, as legal cases settled in interna-
tional courts, and English dominates as a language of the international courts legal
proceedings. Thus, the changed objective reality shifts the priorities in organization
of the professional training provided for the future lawyers in the university. Qual-
ity education and international perspectives explain special requirements for skilled
experts with professional foreign language competence.

As it was mentioned by D. Nunan, effect of English as a global language on
education policy and practice envisages providing higher education with teaching
staff being able to teach ESP of the university profile and according to the
communicative methodology [5]. Within the modern teaching English methodology,
the key approaches suppose professionally oriented communicative competence
concept. It means teaching not general English, but profile English for specific
purposes, in relation to the law students — ESP for Law.

Undoubtedly, crucial for such course point should be kept in mind - realization
of a very complicated task to build the law ESP course correlating with the needs,
lacks and wants of the students. The key challenges concern not only ESP course,
but also teaching English to specific groups of learners, as well. Generally, it depends
on who the learner is. As it is known, some factors have significant value for the
person to succeed in ESP aquisition. These are: his motivation, age, aptitude,
cognitive style, learning strategies, personality type and some else. [17]. ESP course
for law students is aimed at attainment the proficient level of English in their
special field of study required for their future career, supplying therefore certain
motivation in ESP studies. It should meet the requirement of the ‘specific learners’
participation in communicative events’ (T. Hutchinson, A. Waters) [9]. Future
lawyers are intended to participate in discussions, consulting, conferences, talks,
etc. with foreign specialists in their field. It supposes that the law graduate must be
equitable with good conversational English, be able to network and make important
contacts at sessions and seminars, attending international conferences and publishing
in foreign journals.
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Professional aspect is one of the ways towards motivating non-language, in
particular law students, to study English. Sociolinguistic surveys confirm that sig-
nificant share of the law university students understand the requirement to realize
foreign language skills in practical professional activity, that is based on multiple
possibilities in modern society to participate in joint international projects, legal
firms, cooperation with foreign colleagues, etc.

Up-to-date revised education is based on the professional competence approach.
Due to the global impact of current advances in teaching English as a foreign lan-
guage, and especially ESP, the concept for the modern law education in Ukraine, as
it includes acquiring ESP competence, was worked out.

One of the principal tasks of juridical education is to achieve adequate results
in training of the experts in legal sciences, capable to function effectively now-
adays, under conditions of globalized cultural and professional communication.
Thus, the principal task for professional education provided in the law university
is to arrange preconditions which stimulate independent search and creative
activity of the students, provide them reasons to obtain English medium profes-
sional information, communicate in professional area via foreign language. Foreign
language training strategy is aimed at attainment the professional readiness of
the law university graduates for effective, adequate English medium professional
communication.

As it was above mentioned, teaching ESP for the law students is provided within
the communication competence approach (H.G. Widowson, D.H. Hymes). Real
communication, mostly professional, is simulated within communicative approach
methodology. Factors influencing the results of communicative approach to the for-
eign language teaching in non-language universities include obeying these principles
in organising the study, sequencing application of this approach during all course
of training [10].

As it was entitled in one of this year’s issue [14], synergistic approach to English
for Specific Purposes considering Language Learning Technologies is of great value
under the specified conditions.

It is proved that disposition, competence and professional erudition of the
teacher, engagement with law-related subject scope, interaction in authentic pro-
fessional situations play great, sometimes determining role as for getting results by
communicative methods applied in the English classroom. As it is known, commu-
nicative method supposes simulation of communication process in the classroom
that makes training similar to real communication [18]. The law ESP teacher, real-
ising didactic intentions, imposes obligatory initial sets and behavior rulls which
are obeyed conventionally in the classroom (‘everybody is working’, ‘everybody is
engaged’, ‘who’s the best?’, ‘who’s the quickiest?’, etc.) in the academic group that
correlates positively with the progress in ESP. The most popular teaching strategies
are English role-playing, round tables, debates, project activity, case analysis, work
with legal documents, even simulation scientific conferences in the field issues, etc.,
that are provided in the scope of the law subject-matters[10, 11]. Appropriate inno-
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vation technologies are used in the classroom: ‘brain-ring’, ‘microphone’, ‘unfinished
sentence’, ‘initiative reply’, etc.

It is necessary to emphasize great importance for the skilled ESP teacher to
maintain classroom communication with such questions which stimulate interlocutor
to response, act in the imposed professional situations promoting solution of the
cognitive tasks associated with the law subject-matters while mastering foreign
language conduct specific for the lawyer.

Various professional activity patterns are effective in the process of ESP learning
which simulate contents and conditions of the future work, e.g. conversations of an
customs officer checking the entrants; immigration officer and a citizen checking out
at the airport; or criminal investigator interrogating the witness of the accident, etc.

For the law students it is possible to develop a research project by the group of
students, conversate to solve the professional task, to get information, fill in routine
documents according to the given passport data, write record of the questioning of
the witnesses, attendance records, incident reports, minutes from meetings etc.

Globalization influences the ESP Teacher Education, Professional Development
and Teacher Training, because the teacher must be qualified in communication class-
work craft within the law ESP course to manage appropriate level of simplification
of the language considering the mean level of the academic group and individual
levels of the students as well, as real groups are multilevel and show diverse English
and ESP proficiency.

Individualization is one of the core principles in communicative approach; it
motivates the university students to study ESP. It was mentioned that communication
is always individual, subjective, personal [8; 10; 11; 18]. Individualized learning is
connected with ‘learner-centred approach’ and encouragement the students within
the training by showing their best abilities and necessities, expecting results of their
studies (‘the whole person approach’).

Teacher’s clear reasoning before setting the tasks with communication situations
helps to move forward in achievement of the professional foreign language
competence by the future graduates.

Legal discourse specificity should be mentioned. Lexical priority is a principal
instructional condition, because the students all over again memorize English
words, collocations, speech formulas. The global communication makes the so-called
‘International English’ intended for using English as a lingua franca more preferable.
The law universities train the experts in different legal specialties (related to legal
science, civil law, enforcement activities, public law, international law, economic
law, intellectual property, criminal law, etc.). Various types of legal discourse have
specificity that should be considered at analysis of specific learner’s needs, lacks
and wants. ESP materials are based on current authentic texts selected to meet the
specific needs of law students studying English for their narrow law-related area.

From the point of view of the verbal communication and ESP training it is very
important that legal officers function in direct connection with communication with
people, their behavior, different social circumstances, etc.
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Traditionally a lot of attention is paid to the legal terminology, especially of
the student’s subspecialty. Terminology is a component of adequate and effective
communication in English professional sphere that determines focus on learning
vocabulary which is very important in teaching conversation. Communicative
approach results in meaningful communication which supposes the development of
skills to use terms in professional situations and to communicate in accordance with
form, genre, style within the scope of functional topics (specific for investigator,
customs/immigration officer, passport official, lawyer, etc.).

Discussion of research results. Thus, as it was described, professional com-
municative competence which is important in the legal activity has been updated
due to the global communication and enhanced foreign language professional com-
petence (ESP skills) value as it is seen a component of the lawyer’s professional
role. English in modern world serves professional and personal development. Legal
English for specific purposes proficiency became a component of the professional
competence of experts in lecal sciences that proves its importance in higher legal
education.

English professional communicative competence of the law university students
meets the directions of the modern society development. Integration of Ukraine into
the European Higher Education Area emphasizes global value of attainment English
proficiency for the law university students. Teacher must use factors of positive
influence on efficiency communicative training, develop intention, motivate students
to use English practically, especially for the professional purposes.

Conclusions. Thus, teaching English for specific purposes to non-language, in
particular the law university students in Ukraine in being impacted by the globalized
reality which is forming English as a cultural and professional communication
medium. Specific for the legal officers activity, which is mostly connected with
communication with people, accentuates importance of communicative professional
competence and as its component — English communicative professional competence.
Value of capacity of English medium professional communication has been growing
up to date. The study has implications for the education of the law university
students. In-service professional development of the law ESP teachers helps to be
aware of the legal ESP features that provides adequate organization of classwork to
allow the students to learn English professional communication while it. Specificity
of the legal sciences determines scope of skills necessary for the law students to
realize the objectives of the university ESP course.
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Amnrilicbka MOBa /sl CTY/IEHTIB IOPHIMYHOIO YHIBEPCHTETY B €0XY IJ00AIBHOI KYyJbTYPHOI
ta npodeciiinoi KoMyHiKaIii

Posensinymo 6niug cyuacrozo cmamycy anziilicbkoi MOGU Ha 0COOAUBOCMI SUKAAOAHHS THO3EM-
HOI MOBU 6 HEMOBHUX BUIUX HABUATILHUX 3AKNA0AX, 30KpeMa cmyOeHmam 10puoudHux yHisepcumemis.
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Y cyuacnomy ceimi ameniticoka mosa cmaia 106aIGHUM 3ACO00M MINCKYIMYPHOT ma npogecitinoi
KOMYMIKAUiT, W0 BUSHAUAE 3HAUYUECMD 0N CYUACHO20 PAXIBUS-I0PUCTA BOJOOIHISA AHZITCHKOIO MOBOIO.
3asnaueno, wo cneyudixa pobomu cneyiaricmis 10PUOUUHO20 NPOYINI0 NOE’A3AHA 31 CNIIKYBANHIM, U0
BU3HAYAE BANCAUBICMY KOMYHIKAMUBHOI NPODecitinoi KomMnemenyii, y momy Yucii — iHuOMOBHOI.

Pouv anzniticokoi mosu sk 3acoby npogecitinol KomyHiKayii numi 3pocmae, wo MOMusye cmyoenmis
10pUOUUHOZ0 YHIBEPCUMEMY SUBHATMU AHZAILICHKY MOBY Ot NPOOOBHCEHHS HABUAHHS 34 NAPMHEPCOKUMU
npoepamami. 0OMiny, MAzicmepcoKUMU NPOZPAMAMU, A MAKOKHC W0 8i0Nosidamu 6umMozam 00 cyuacHozo
npasHuKa ma KOHKYpenmocnpoMONICHOCMI i Kap'eprnozo 3pocmanns 6 npogeciunii cepi. Cneyugixa
OMPUMYBANOT 10PUOUUHOT CREUIATLHOCTT BUSHAYAE 3MICTN HABUAHHS AH2TIUCHKOL MOBU, IKe 30iCHIOEMbCS
6 MEJNCAX CYUACH020 KOMNEMEHMHICH020 Ni0X00Y i 6paAxX06ye Memodonoziuni ma OUaKmuymi pexomenoa-
Uil 3 euknadanns anziiticvKoi MOBU O Cneyianvhux nomped puduurnozo npogino. Bidsnavena saxc-
JUBICMb HABUAHNS HA ABMEHMUYHOMY Mamepiani, SKuil 8paxosye cneyudiky gaxy, Komywixamueny
CNPAMOBAHICMb HA NPoPeciiine CNiiKY8anms, 3aCmocy8antsl IHHOBAYIUHUX MEeXHON02I.

Hadssuuaiino saxciusum 6 enoxy 2robanizayii Kyivmyproi ma ¢axosoi xomymixayii € npogeciiiuil
PO3BUMOK BUKAAOAUIE AHZIIICLKOT MOBU Ot CREeUIAIbHUX NOmpPed — KOMNeMEeNmHICMy w000 CYUacHol
KOMYHIKAMUGHOT MeMOOUKU BUKIA0ANHHS NPOPECIin0 OPIEHMOBANOT THO3EMHOT MOBU, Opeani3ayii Haeg-
YanHsL Ma 3aCMocy8antsi IHHOBAUIUHUX MEeXHON02I.

Kirouosi ciioBa: anriiicbka MOBa sl CTIEIialbHUX TOTPeD; KOMIETEHTHICHUI MiJIXI/; CTYAeHTH
IOPUINYHOTO YHIBEPCUTETY; TJI00ATi3allist.
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