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Hcnoab3oBaHue npaBoBoii JOKTPHHBI B CYIe0HOI apryMeHTaun

Heccenedosarvt 0cobennocmu 61usnus npasosoti 0OKMPUHbL Ha NPOUECC NPUHSMUS CYOCOHbIX peute-
nui 8 Yxpaune u opyeux cmpanax. Coenan 6v1600, umo npagosasi JOKMpuHa He movko nomozaem cyobsim,
HO maxice onpedeseHHvIM 00PA30M 0ZPAHUNUBACT UX NPU PEATU3AUUU OUCKDEUUOHHDIX NOTHOMOUUIL.

KioueBbie coBa: IPAKTHKA [IUTHPOBAHNS; TIO3UIINSI CY/BU; CYAeOHOE PElIeH Ie; TPABOBast TOK-
TPUHA; UCTOYHUK IIPaBa.

One may pay attention to theses developed in legal writing

not only because of the quality of the reasons proffered therein,
but also due to the authoritative position that legal writers occupy.
A. Peczenik

Problem setting. Implementation of the proclaimed course of integration into
the European Union, full-scale inclusion of Ukraine into the family of European
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nations presupposes the application of European and international principles and
standards of a law-governed democratic state. This in turn requires improvement,
modernization, and in some cases, the adoption of fundamentally new statutory
rules and regulations, implementation of the best European practices. Following the
Euromaidan rallies and the «Revolution of Dignity» (2013—-2014) the social demand
of Ukrainian society for such changes and reforms has significantly increased. This
is especially true for those segments of social life and state policy, which on the one
hand, are systemically important, and on the other — comprise ineffective archaic
elements that are largely inherited from the Soviet past, and are inconsistent with
democratic institutions, principles and values. A complete implementation of the
latter into the state policy, in various areas of legal practice is complicated by the
lack of professionalism and the dominant political, private, corporate interests (with
different intensity and in different forms) in the work of many decision makers, and
even those senior officials, who are authorized to modernize Ukraine’s legal, political,
economic systems. The human factor in these processes sometimes is crucial in fact.
The updating of the basic mechanisms of social and political development is rather
slow; structural reform initiatives are not always put into life. Along with this,
conservatism of the political system, lack of effective so-called «social elevators»
are significant barriers for rapid and far-reaching reforms that were introduced, for
example, in Singapore. Under these conditions in Ukraine, the appearance of a figure,
comparable with Lee Kuan Yew, who is often mentioned in Ukraine as an example
of a successful reformer, at the moment seems rather illusory.

Today, hopes are high that the judiciary establishment will be reset within the
framework of the judicial reform. Not just new people — honest and not corrupt —
should put on the judges’ robes, but lawyers with new ideas, innovative approaches
to the administration of justice. In 2016 an international conference was held,
where Ukrainian judges, legal scholars and international experts discussed the
topical issues of judicial lawmaking in the mechanism of ensuring the rule of law
in modern conditions of reforming justice in Ukraine. In his speech, the Supreme
Court of Ukraine Chairman Y. Romanyuk said that the dynamic development of
Ukrainian society and changing social conditions in our country are obvious. These
circumstances call for not just the development of the legal system of the country,
but also for reconsidering the role of courts and judges in the application of both
national and international legislation when resolving legal conflicts. Therefore, the
lawyers will have to face new challenges and work in the new conditions of legal
consciousness and law-enforcement. It has become crucial in practical terms to
find and draw on valuable experience of developed countries in regards to judicial
lawmaking. Y. Romanyuk also added that «we finally have to acknowledge that there
is an objective enlargement of sources of laws [3]. What place does the legal doctrine
occupy in the legal system? How do the Ukrainian judges use the legal doctrine,
and do they use it at all? Perhaps the judges should change their attitude to legal
doctrine? Our picture of the nature of legal doctrine and its genuine influence on
the Ukrainian legal system should be updated.
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Paper objective. The original views on the phenomenon of legal doctrine can be
found in the works of A. Peczenik, F. Shecaira, M. Van Hoecke, N. Jansen, F. Parson,
N. Duxbury and others. In the context of our study we will try to describe in general
terms the views of Ukrainian researchers on legal doctrine, present them to foreign
readers and to lay out our own priorities and accents in the relevant scientific
discourse. The specific features of applying legal doctrine in judicial practice in
Ukraine, particularly in the context of judicial reasoning will also be covered.

Paper main body. Ukrainian legislation is not perfect — both Ukrainian and
foreign experts admit that. For example, many acts adopted during the Soviet period
are still in use. For example, the Housing Code is still called the Housing Code of the
Ukrainian Soviet Republic (adopted in 1983). The Code contains references to «the
October Socialist Revolution», «<importance of putting Lenin’s ideas on building the
communist society into practice» etc. The Soviet Union, Lenin and his ideas have been
sent to the museum of history long ago, but the preamble of the Code has not been
changed. This is not an isolated case. For example, the current Labor Code of Ukraine,
which was passed back in 1971, is also massively outdated. Such acts are out of line
with the public mood and expectations, the present state of society; they are in conflict
with the policy of European integration of Ukraine and European standards. W. Miller
rightly notes that such «outdated legislation» and slow legal change have a negative
impact on the country more generally and on the social interests of the population
in particular. Ukraine is in a permanent political crisis and necessary legislation is
therefore not passed. As regards quality, Ukrainian laws are «poorer> nowadays than
they were in the past [9, p. 71]. Frequently changes in the national political climate,
acute confrontation between different political forces, low levels of the MPs” expertise
become an obstacle in maintaining a clear and balanced legislative policy. Furthermore,
in reality all the Ukrainian presidents positioned themselves as reformers. The same
applies to the government, with its format changing almost every year. Every new
government tried to introduce something new in the life of the society and the state.
They have often ignored (consciously or unconsciously) such important principles of
reforms as consistency, continuity, systematic and balanced approach.

As a result of such activities, about four thousand statutes have been passed
since Ukraine declared independence in 1991, two thirds of which introducing
changes to the legislation in force. In addition, tens of thousands of acts were passed
at the level of departments, ministries, local authorities, which turn legislation into
impenetrable morass, where even experienced professionals can get lost, not to men-
tion average citizens. At the same time, quantitative changes are not transformed
into quality. In this regard, it is instructive to recall a statement by a famous philoso-
pher Voltaire: «A multitude of laws in a country is like a great number of physicians,
a sign of weakness and malady». As a result, the proportion of shortcomings in the
Ukrainian legislation — «gaps», «loopholes» and «collisions» — is constantly growing
and sometimes seems to exceed all the reasonable limits, especially in tax law,
commercial law, intellectual property law. This situation significantly complicates
things for Ukrainian businessmen and foreign investors. At the same time, inordinate

10 ISSN 2414-990X. Ipobaemu saxonnocmi. 2017. Bun. 137



Semenihin I. V. The use of legal doctrine in judicial reasoning

complexity and poor quality of law clash with a core principle of the rule of law —
law should be predictable, stable and clear. Still we are not in favour of dramatizing
the situation and confining ourselves to criticism. In our view, a more useful
approach is to find solutions, work out suggestions and recommendations with due
regard to criticisms. Moreover it is not fair to place all the blame on politicians or
parliamentarians. Another aspect of this problem is that virtually every day there
are new situations in life that the lawmakers objectively are not able to foresee and
deal with at the level of statutory law. A good example is the annexation of Crimea
and known tragic events in eastern Ukraine (Donbass region), which gave rise to a
range of problems and issues, not covered by the Ukrainian law.

Due to the increasing number of legislative acts, respectively, the scope of judicial
lawmaking is expanding; the role and importance of judge-made law in making abstract
legal provisions more specific and filling in the gaps in statutory law is increasing.
Modern Ukrainian law develops in line with the general acceptance of the concept
of judicial lawmaking, which was officially denied in the Soviet period, but actually
(albeit in the latent form) was applied in practice. Today officially it is recognized that
the courts can not refuse to administer justice, on the pretext of lack of relevant legal
norms, their ambiguity or inconsistency. When the courts hear cases, which can not
be resolved by the mechanical application of statutory rules, they sometimes create
new (different from the classic legislative norms) specific legal provisions. Thus they
«complete» the law, modernize it, and to some extent correct mistakes made by the
legislators. This work of the court is really difficult and complex. In forming their
position in the case, the court should take into account and reconcile different interests
and values, focus on the principles of justice, wisdom, morality, balancing between
them. The court has to opt for a particular decision, not expressly provided for in the
legislation in force. Such choice is neither obvious nor mechanical, nor arbitrary. This
choice and, in fact, the position of the court should be duly reasoned, since the court’s
decision should be accepted and assessed positively not only by the parties to the trial,
but the legal community and society as a whole.

In the course of search and selection of the relevant arguments, the subjective
qualities of a judge — including his/her level of professional training, experience,
personal preferences, and even specific intuition — become crucial. The analysis and
evaluation of the complex process of administration of justice from the purely formal
position through the prism of abstract and depersonalized court is simplistic and can
not present a broad picture. Therefore, these factors should be taken into account,
as well as those that are external and independent of the judge’s personality. They
exert considerable influence on shaping the position of the court in the case and, in
fact, on the final decision. It is not just about positive law (legislation, precedents
and legal customs). The specific features of the judicial hierarchy and professional
subculture, the level of public trust in the judicial system, the existing traditions of
justice etc. also matter. It is clear that judges do not work in the absolute vacuum.
As A. Peczenik has said, “the examples of factors which exert causal influence over
law-applying officials but do not usually qualify as formal sources of law are views
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disseminated by the media, views expressed by private organizations, the intentions
of government and other political agents, values widely accepted in civil society,
and views expressed by international organizations lacking the formal authorization
of international law» [11, p. 14]. In this sense, legal doctrine is a powerful factor,
which holds a special place in the puzzle of judicial behavior.

Legal doctrine is also called «legal dogmatics» (Italian «scienza giuridica», Ger-
man «Rechtswissenschaft», Spanish «ciencia juridical»). The term «legal scholarship»
is the most common in the Anglo-American law. As introductory remarks, we
should point out that we understand legal doctrine as the views (in the broad sense
it also includes ideas, hypotheses, theories, legal constructions, concepts etc.) of
known legal scholars, which primarily by virtue of their credibility, persuasiveness
are supported by most lawyers. We can find them in various sources: monographs,
legal encyclopedias, legal dictionaries, law articles published in legal journals and
law reviews etc (so-called «law in books» — this is often the case in continental
jurisprudential style). A. Peczenik also noted that legal doctrine (scientia iuris)
consists of professional legal writings, e.g., handbooks, monographs, etc., whose task
is to systematize and interpret valid law. By production of general and defeasible
theories, legal doctrine aims to present the law as a coherent net of principles, rules,
meta-rules, and exceptions, at different levels of abstraction, connected by support
relations [10, p. 75]. Some of this legal writings (textbooks, monographs) are well
respected and frequently cited by other scholars. What is their value to judges?

Legal doctrine — a useful and reliable aid? Let us cite a lengthy quote from
the works of an American author M. Radin: «Where does the court find its law?
Where does any one find law? That part which is not found in the judge’s breast, in
the kind of person he is, in his sense of justice, in his education and his environment,
must be found in books. Courts rely for guidance not merely on their understanding
of the statutes, not merely on precedents in their own and other jurisdictions, but
also on books, on treatises written by persons whose only authority was the learn-
ing they displayed» [13, p. 415]. Of course, it does not make much sense to spend
valuable time searching for relevant literature, to delve into scientific discussions on
the pages of academic writings, if the legislation gives direct answers to questions
that are brought before the court. However this is not always the case. Moreover,
this situation is quite rare.

The courts take the leading role in defining the scope of privacy protection. In this
matter, legislation usually defines the general principles that are specified, filled with
content by judicial practice. The courts should apply them, taking into account cul-
tural and religious backgrounds, national traditions, customs, social values and more.
Scholarly writings are the sources from which judges can draw profound knowledge
in these subject matters. Some scientists devote a lifetime to a detailed study of these
issues. Their research contribution comprises dozens, and sometimes hundreds of
works. Of course, their study is an overwhelming task for the judges. There is no need
for this, because the long-term scientific research (as a rule) gets a logical conclusion
and implementation in the form of a fundamental scientific work (or several works)
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that receives general recognition among lawyers (we must admit that it does not
always happen — not all monographs and law articles acquire the status of doctrinal
writings). These works are kept in the personal libraries of judges, and are not covered
by dust. Legislation cannot give a clear and comprehensive list of information (types
of information) on individuals which falls in the category of personal data, and also
methods and forms of its protection. Rapid and dynamic changes in social, economic,
technological spheres of public life do not allow doing this. If a judge decides a case
which is somehow related to these issues, he/she actually has to turn to academic
writings where these issues are thoroughly investigated to find information necessary
to support legal decision-making — it is difficult to find a judge who is an expert in the
sphere of Internet Technologies or Telecommunication Systems. Thus, legal doctrine is
a kind of convenient labor saving device.

A judge, due to the specifics of his/her work, is immersed in the world of facts,
particular dispute and life situations. Therefore, legal studies which suggest solving
fairly specific legal problems are especially valuable for judges. Why is a certain
behavior pattern allowable (or unallowable)? Is it allowed to listen to private
telephone calls or track someone’s personal correspondence on the Internet? Who is
authorized to do this? How? Under what conditions? Scholars perform a systematic
analysis of the existing statutes and general principles of law, international legal
standards, the norms of public morality, existing social values etc., and (often by the
example of some model cases) give well-reasoned answers to such questions.

In this respect, the work of judges and scholars has a lot in common, which was
stressed by a Ukrainian writer N. Gredeskul (1864—1941). We support his statement,
that intellectual activities of judges and scientists in the sphere of legal research are
very similar. Moreover, N. Gredeskul comes to a conclusion that in terms of logics
judges and scholars in fact do the same work. Judges interpret law for applying it in
life. If he/she encounters ambiguous norms, he/she gives them the certainty they
need. If judges find loopholes, they will fill them by creativity. In essence, dogmatic
jurisprudence does the same. Such work of legal scholars is often very authoritative.
Often this work is done by remarkable intellectuals. In this respect the work of
scholars is probably more important than that of judges. Anyway, judges often turn to
academic research results as to authoritative sources. It is not infrequent that court
practice is inspired by scholars. Nearly always scientific research goes before court
practice regulating new legal issues [2, p. 233]. Thus, judges and scientists, taking
joint actions, make an obvious and significant contribution to the development of law.
Similar views were expressed by other scholarly writers. S. Dnistrianskyi (1870—1935),
Tu. Hambarov (1850—-1926), L. Petrazhytskyi (1867—1931) are among them. They con-
sidered the scientific field of law, namely dogmatic legal research, as a specific source
of law. They considered the scientific field of law, namely dogmatic legal research, as
a specific source of law. For this purpose special terms such as «scholar-made law»,
«scientific law», «the law of approved in science opinions», «bookish law» are used.

It is believed that a judge may support or reject certain scientific ideas and
opinions, if they seem absurd or meaningless to him. Scholars can not gain the upper
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hand. They can convince — their influence on the minds and will of judges depends
primarily on the quality of suggested arguments. Thus, legal doctrine appears in
the form of a source of the content-dependent reason for action. The relevance of
scholarly writings depends entirely on their persuasiveness. Is it possible to challenge
these seemingly unequivocal statements?

On the basis of historical data, we can clearly see that in the life of nations
there were periods when the views of scientists were binding on judges. This binding
obligation was given to public authorities. In this regard, we should mention a
famous Valentinian «Law of Citations» (426 a.d.), which established the list of
Roman jurists whose views should be used, as well as their application in court
practice. A similar approach was used also during the Middle Ages. Later, because
of its purely mechanistic nature this approach was subjected to sharp criticism,
as it interferes with making reasonable and fair decisions. Just critical remarks
(in a broader context) regarding mechanical jurisprudence can be found in the
works of R. Pound. «Legal systems have their periods», said Pound, «in which
science degenerates, in which system decays into technicality, in which a scientific
jurisprudence becomes a mechanical jurisprudence» [12, p. 607]. Conclusions were
made from this negative experience. In particular, the role of judges as machines,
which mechanically take decisions, based on statutes (M. Weber) was dismissed. As
well as their role as the mouths of passive creatures, who speak the words of the law
(Montesquieu). The voices of O. Holmes, B. Cardozo, E. Ehrlich and others (who
consistently opposed the abuse of formal logic and conceptual formalism in law) were
also heard. Archaic views on jurisprudence, its purpose and functions, particularly
in the sphere of adjudication, were also revised. Today, even the works of recognized
authors (like Hart, Fuller, Dworkin or Holmes) are not seen as ratio scripta. They
do not have the status, that the legal treatises developed by Irnerius, Bartolus or
Accursius had in the Middle Ages in Europe. A famous phrase of the time «Chi non
ha Azzo non vada a Palazzo» today looks a bit strange, and even bizarre. The ghosts
of departed masters do not cause awe in today’s lawyers.

However, the modern law can not escape from the scientific character. In Pound’s
words, «law is scientific in order to eliminate so far as may be the personal equation in
judicial administration, to preclude corruption and to limit the dangerous possibilities
of magisterial ignorance» [12, p. 605]. The sound methods and conclusions of competent
scientists undoubtedly influence judges and their professional activities. Such influence
is not always obvious, but taking no notice or ignoring it — is comparable with denying
judicial lawmaking. This effect is assessed primarily in terms of the results it achieves. If
it is not helpful in the context of taking a reasonable and fair decision, or alternatively,
leads to the opposite results, then, figuratively speaking, the judge can always show any
scientist a red card (but an experienced judge will think twice, before sending famous
players off — football history, for example, knows examples when during important
matches such behavior caused extremely violent reaction of fans, and even led to riots in
the stands). So, doctrine is not merely an institution of the legal academy; it is a significant
institution of the modern Western legal systems, which is closely related with its various
components and exercises considerable influence on them (including judicial practice).
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Unlike mechanical jurisprudence, there is jurisprudence that recognizes an
active and creative role of the judge in applying the law and its development. For
this jurisprudence, judicial activism, judicial discretion, the concept of «hard case»
are not abstract notions, devoid of any meaning and practical significance. As it
has been mentioned above, relevant ideas and approaches are gaining recognition
and support in Ukraine. Without going into discussions on judicial discretion and
judicial lawmaking, we will briefly note that the main reasons that force judges to
use their discretion, is the lack of certainty and ambiguity in statutory language
as well as the presence of statutory lacunas. It is important to note that judges in
civil law systems, facing theses defects do not create fundamentally new legal rules
(judges rather work out specific legal provisions, which are like benign neoplasms
on the body of legislation) — judicial lawmaking (as a rule) takes place in a hidden
form. Judges in one way or another refer to legislative acts and implement their
interpretations (using different approaches and methods), filling legislative norms
with new content corresponding to the realities of today. When there is no relevant
statutory norm for a particular case, the interpreter may find in the legislation a
norm issued for a similar matter and, by anologia legis, apply it to the case. This
activity is not mechanical; it is definitely creative by nature, which is even more
evident in the application of general principles (analogia juris). At the same time,
the so called creativity can not be unlimited. Judicial discretion can never mean the
arbitrary will of the judge. It is a legal discretion, founded upon conditions which
call for judicial action, as distinguished from mere individual or personal view or
desire. Accordingly, discretion imports the exercise of judgment, wisdom, and skill,
as contradistinguished from unthinking folly, heady violence, and rash injustice [5,
p. 1024]. Can legal doctrine not only assists judges, but somehow restrain, restrict
their exercise of discretionary power?

As we know, statutory norms are fully authoritative in most legal systems and
judges see themselves as normally bound to apply such norms regardless of the
desirability of the results they prescribe. Legislation is something that can not
casually be ignored. The situation regarding the legal doctrine (along with other
permissive sources of law) is different. Among the plethora of views and ideas of
legal scholars, a judge can easily find among them those that appeal to his reason.

If they seem reasonable and wise in a moral, political or prudential sense, the judge
uses them (admittedly he has the ability to choose whether or not to use it) primarily
as additional support for his decision. Appeal to one’s reason, more often than not,
«amounts to a confirmation and a strengthening of one’s own opinion rather than a
shaping of that opinion» [7, p. 516]. Indeed, from this perspective, we can conclude
that judges are absolutely free to resort to scholars considerations in the justification
of their decisions. But why does the number of legal scholars reach tens of thousands,
and their scientific works make hundreds of thousands scholarly writings, while the
list of authors whose works are cited by judges comprises only a few dozens?

In every area of law you can find several works that make a real difference —
they were written in by known authors, they are studied by university students,
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often cited by other scholars. Ideas, generated in these works get recognition and
support of the legal community. They acquire this status not because they are made
by persons who occupy leading positions at universities or research institutions
(although it also matters), but for other reasons: 1) because in scientific discussion
(that take place on the pages of legal journals, at conferences etc.) they were not
rejected as unsound; 2) the reasoned position of the author meets certain logical
criteria (systematic character, completeness, consistency); 3) correlation with the
social context — scientific ideas and views, completely detached from real life, are
unlikely to receive support and recognition. It should be pointed out that we have
just suggested our vision and understanding of the issue. It may be imperfect or
incomplete, but hardly completely wrong — in any case, we invite everyone to join
the discussion. As a general rule, the strength of original views (ideas, hypotheses)
regarding certain phenomena of state and law initially is tested by means of scientific
discussions. Some of them command respect (including high citation rates) among
other legal scholars, and (as a rule) only after some time among practitioners.

D. Merritt and M. Putnam present such an example. R. H. Coase’s leading 1960
article on The Problem of Social Cost did not gather any judicial citations for the
first eight years after its publication, although it gained forty-three scholarly cita-
tions in journals indexed by Social Sciences Citation Index («SSCI») during that
period. The article earned just one judicial citation during the 1960s, and only five
more judicial citations during the 1970s (a total of just six judicial citations over
two decades), but was cited in at least 630 scholarly articles during the same twenty
years. Coase’s work finally achieved judicial popularity during the 1980s, winning
twenty judicial citations during that decade [8, p. 881].

Sometimes the contribution of individual authors in the development of scientific
thought is so significant, that their views not just become well-known, but in fact
change our understanding of law, develop new approaches to the legal regulation
of social relations. As a striking example we can mention a law review article «The
Right to Privacy», published in 1890 by Harvard Law School alumni S. D. Warren
and L. D. Brandeis, which is considered as one of the best-known, authoritative and
influential publications that have ever appeared in the world. R. Pound after the
article’s publication noted, that Warren and Brandeis were responsible for nothing
less than adding a chapter to our law. Today this article is constantly referred to as
the best example of the influence of law journals on the development of the law. The
article continues to be a touchstone of modern discussions of privacy law. According
to an online legal research service Westlaw, it has been cited more than 3,000 times.
In Cox Broadcasting Corp. v. Cohn 420 US 469 (1975) the central thesis of the
root article by Warren and Brandeis — the press was overstepping its prerogatives
by publishing essentially private information, and that there should be a remedy for
the alleged abuses — was estimated by the Court as a «powerful arguments.

Such «powerful arguments» (which can be found in other prominent legal writings
— «Introduction to the Study of the Law of the Constitution» by Albert V. Dicey
is among them) are not just the views of individual authors — they are much more.
These legal writings have reached such level of recognition and support, that they are
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included in the list of references, compulsory for university students. The fact that they
are recognized by the legal community has profound influence on judges, as they are an
integral part of it. Thus, a German author L. Ennektserus in the «Course of German
civil law» states that «a judge will not light-heartedly reject what is considered right
by everyone» [4, p. 154]. Though we agree with this statement, we still believe it is
necessary to raise a point of clarification — the situation implies a self-adequate wise
judge. It is the judge who is aware that his decisions are open to analysis and criticism
from the legal community and the general public. So he wants to convince others of
the correctness and relevance of his position. Charles A. Johnson also discusses the the-
ory that courts use citations to confer «legitimacy» on their decisions [6, p. 510-511].
A judge, referring to S. D. Warren and L. D. Brandeis’ views, seems to say: «Look,
I know them and T also think they are wise. I have decided the case in accordance
with these views, so there is no reason to criticize me».

Justice Landau reminds us that judging through the use of discretion must not
become arbitrary judging. There is no better tested way of avoiding this danger than
the full explanation of the judgment. This kind of explanation trains the judge to think
clearly and to raise his reasons — including his intuitive thoughts, to which Pound
referred above his subconscious, to the light of day, in order that they should stand
the test of criticism by the appeals court, by professional, and by the general public [1,
p. 33]. For this reason in the US and many European countries judicial decisions are
usually lush and include a detailed analysis of the evidence, a neat arrangement of argu-
ments regarding disputed facts, the true motives that prompted the decisions taken.

Conclusions of the research. In Ukraine a different situation has become com-
mon at the level of theory and practice. The decisions of Ukrainian courts are usually
very short and non-transparent. This opens the way to manipulation and abuses
when judges exercise their discretionary authority. Often judges refer only to the
statutory norms, without giving proper motives of their application or non-applica-
tion of other provisions, which were relied upon by the party in substantiating their
claims. Only in some judgments one can find references to legal doctrine (academic
writings and positions established by scholars). Non-legal sources are not used at
all. The positions of many Ukrainian legal scholars and even judges are based not
on the objective study of this issue, but on the axiomatic statement that is not
questioned: Ukrainian legal system does not have such tradition. At the same time
another statement cannot be denied: customs and traditions are not eternal — they
change over time; new views, approaches and practices emerge in jurisprudence.
Maybe it is time to review conservative approaches and start new traditions? Will it
improve the quality of justice and increase public confidence in the judiciary, which
is diminishing nowadays? We strongly believe this to be the case.
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Ald'Y YACI CYAOBUX PILLEHb 3 HOPMOKOHTPOAIO
B YKPAIHI

IIpoananrizosano diro 6 uaci piwens 3 nopmoxonmpono Koncmumyuyitinozo Cydy Yxpainu ma admi-
nicmpamusnux cydie Yxpainu. 3anpononosano poszasdamu Hanpamku ixuvoi memnopaivioi oii y 0sox
ACNEKMAX: AK GUSHAYEHIS MUNYLOT, MENEPIUHLOT Yl MAtOYMHbOT Oamu 6Mmpamu YuHHOCE HenPasoMip-
HUMU 3aKOHOOABUUMU NOJONCEHHAMU, A MAKONC K NOWUPEHNHs Pillenisl na (pakmu, npasa ma 0606’ 3Ku
cy6’exmie, 3anexcro 6i0 ix posmawysanns 6 uaci wodo oamu nabpanns cunu cydosum piwennam. Ha
nidcmaei ananisy GIMUU3HAH020 3aKOHO0ABCMEA MA NPAKMUKU 3POOAEHO BUCHOBOK, w0 piuents Kowu-
cmumyyitinozo Cydy Ykpainu 3 HOPMOKOHMPOLIO MAOMb NEPesaxrcno nezainy abo nepcnekmusny 0o,
a maxoyc Yy 0esaKuUxX eunaokax 360pomuy 0io; 0is AHAL02ZIUHUX Pilenb AOMIHICMPAMUSHUX cyodie 6iopi3-
HAEMbCS MONCIUBICINIO PEMPOAKMUSHOCT Y wWupuiomy Koui eunadxie. Koncmamosano neemi nedouixu
BIMUUSHAHOZ0 NPABOBOZO PEYTIOEANH POILIAHYMUX NUMAND.
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IleiicTBe BO BpeMeHH CyAeOHbIX PEelIeHHi 10 HOPMOKOHTPOJIIO B YKpauHe

IIpoananusuposano deiicmeue 6o epemenu pewenuti Koncmumyuuonnozo Cyda Yxpaunvl u admu-
Hucmpamuenoix cyoos Ykpaunvt no deram o nopmoxonmpore. Ha ocnosanuu uccaedosanus npupoow
Oeticmeus npednucanuil cyoeOHvlx peuenuil 0 NPUSHAHUL HeOCUCMEUMEIbHLIMU NPABOGHIX HOPM Gbloe-
JIeHO0 06a acnexma Gaxmuueckozo memMnopaibhozo Oeticmeus maxux npeonucanuil. B pesyromame ana-
JU3A YKPAUHCKOZ0 3AKOHOOAMENbCMBA U NPAKMUKU BblaéNeno, umo peuwenus Koncmumyyuonnozo Cyoa
Yepaunvr paccmampusaemorl xamezopuu uMeIOm nPeUMyUECcmeenio HemMeoienoe wiu NePpeneKmueHoe
deticmeue, a makice 8 HEKOMOPHIX CAyuasx oopamnoe Oeticmeue; Oelicmeue AHAIOZUUHDIX PeuleHul]
AOMUHUCTIPAMUBHBIX CYOO8 OMIUYACMCS BO3MONCHOCTILIO PEMPOAKMUCHOCTIU 6 OOJbUEM KOIUUECNGE
ciyuaes. Koncmamupyiomes onpedenenivie He0oCmamxu npagosozo pezyiuposanus PAcCMampusaemvlx
80NPOCOB.
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Kirouesble cioBa: [ieiicTBIe BO BpeMeHU CyIeOHbIX PeLIeHnt; Cy1eOHbIil HOPMOKOHTPOJIb; 06paT-
Hoe JieficTBHEe BO BpeMeHU; HeMe/JIeHHOe JIeficTBIEe BO BpEMEHH; epCIeKTUBHOE eliCTBIE BO BpEMEHH.

Bcmyn. CynoBa mpakTuka siK JKepesio TTpaBa B YKpaiHi ChOTOHI BKe cTasa
TPAAUIIITHUM 06’€KTOM yBaru BiT4uM3HsIHOI JOKTpUHU. /[0 KoJa TOB’s13aHOI 3 HEIO
POGJIEMATHKH, 1[0 BUKJIMKAE KBaBUI iHTepeC HAYKOBINB Ta MPAKTHUKIB, HATEKATH
i TMTaHHA peanizallii cysloBUMU OopraHaM¥ (GDyHKIlI KOHTPOJIIO 32 TTPABOMIPHICTIO
HOPMaTHBHO-TIPABOBUX aKTiB. Y TOMY YHCJIi CBOIO aKTyaJbHICTh 36epirac BUBYEHHS
TEMITOPAJBLHOI i1 Bi/IMOBITHUX PillleHb YKPAITHCHKUX CY/IiB, AKi BU3HAIOTh HCUMHHUMU
BIZIOBI/IHI HOPMATUBHI aKTU YU iX OKPEMi MPUTTUCH.

Ananiz ocmannix docaioixcens i nyoaikauiu. B Yxpaini nmpaBose peryso-
BaHHS 9acOBOI [Iil Cy/IOBUX PillleHb 3 HOPMOKOHTPOJTIO OLJIBIIT PO3BUHEHE MTOPIBHSHO
3 perJaMeHTaIli€lo /ii Cy/J0BUX MPaBOMOJIOXKEHb. YTIM, JIUIMIAETHCA aKTyaJTbHUM
MOTo To/IasTbIlle OCMUCTEHHS 3 TIO3UIliIN I0PUIMYHOI HayKu. 3a3HadyeHa TeMaThuKa
BJKE cTajia MPeJMETOM yBaru TakuX yKpaiHchbkux gociiaaukis, sk 0. I. Bapa6ar,
B. E. bensineBuy, A. M. IBanosceka, P. O. Kykypyas, I. M. Jlackko, M. B. Masyp,
A. M. Mipomnnuenko, M. B. Tecnenko, B. II. Tuxwuit, }O. M. Toxuka, O. O. YBa-
poBa, I. O. Xpucrona, C. B. [lleBuyk. Ase, 3a3Bu4ail JoCaiDKEHHS 30cepe/izKeHi Ha
[UTAHHSX MOMEHTY BTpATH YMHHOCTI HEIIPAaBOMIPHUMU HOPMATUBHUMHU IIPUTTHCAMU
Ta HAPSIMKIB [Ii1 y Yaci BiJIMOBITHUX CY/OBUX PillleHb, TIPU I[bOMY YacTO BOHU 00OMe-
JKeH1 CyTO KOHCTATAI€I0 HASBHOCTI YU Bi/ICYyTHOCTI 3BOPOTHOI /il TaKUX pillieHb. Toxk
icuye morpeba B TOJANBIIOMY 3araJibHOTEOPETHYHOMY TOTINOJICHOMY BUBYEHHI SIK
3BOPOTHOI [Iii, TaK 1 IHIINUX HAIPAMIB TeMIOPAJBbHOI [ii CYy/JOBUX PillleHb 3 HOPMO-
KOHTPOJIIO B YKpaiHi.

Mema i 3a60anns docaioxcenns — KOMILIEKCHUN aHaJi3 TEMIIOPAJIbHOL il
CyZIOBUX pillleHb 3 HOPMOKOHTPOJIIO B YKpaiHi, a il 3aBAaHHSIMHU € XapaKTePUCTUKA
TTOHATTS, HATPSIMKIB TEMITOPAJILHOI JIil PUITUCIB PillleHb 3 HOPMOKOHTPOJIIO0 KOH-
crurynitinoro Cyny Yipainu (pam — KCY) ta anMiHicTpaTUBHUX Cy/IiB YKpaiHU Ha
TiICTaBi BUBUEHHS BITYM3HIHOTO 3aKOHO/IABCTBA TA CY/I0BOI TIPAKTUKY 3 TIMX MTUTAHb.

Buxnao ocnosnozo mamepiany. J1yist po3yMiHHS XapaKkTepy [ii CYyOBUX PillleHb
3 HOPMOKOHTPOJIIO BUPillIaJibHe 3HAYEHHST Ma€ TOW (DaKT, 10 JiSTbHICTD CY/Y, SKUI
BU3HAE HEYMHHWMM Bi/IIOBI/IHI HOPMATHBHI MPUIIKCH, MTOAIOHA 10 POJIi «HETaTHB-
HOTO HOPMOTBOPIISI», & TPUTUCH BiITIOBITHUX Cy/[OBUX PillleHb — JI0 HOPM TIPaBa, 110
MPUTTHHSIOTH YNHHICTD MEBHUX HOPMATHBHO-TIPABOBUX MOJIOKeHb, OTKe, 6a4nThCs
JIOIIJIbHUM OXapaKTepu3yBaTh TEMIIOPAJIbHY /it0 1[UX PillleHb aHAJOTIYHO JI0 BiII0-
BiZIHOT [1il TPaBOBUX HOPM.

Buxonsguu 3 11poro, jig (YMHHICTH) y 4Yaci MPUIKUCY CY/IOBOTO PIillleHHS PO
BU3HAHHS HEYNHHUMU BiAMOBIIHUX HOPMATUBHUX MPUINCIB MOXe OyTH BU3HA-
YeHa SIK HOro 0OOB’SI3KOBICTH T0/I0 MEBHUX (DAKTiB, TPABOBUX BiTHOCHH, TIPAB Ta
000B’sA3KIB y BiAIMOBIAHUX YacoBUX (KaJeHIapHUX Ta (GakTUIHUX) Meskax. KaseH-
JlapHi MeXi TeMIIOPaJIbHOI il TPUIIMCY BKa3yIOTh Ha JaTH MTOYATKY Ta 3aBEpIIEeHHS
Oro YMHHOCTI (110/10 3TraIaHOTO TIPUIIKCY CYI0BOTO PillleHHS W/EeThCH, 110 CYTi, TIPO
JIaTy TOYaTKy YUHHOCTI), a GaKTUYHI BKA3ylOTh, HA sIKi (hakTH, mpaBa Ta 000B’sI3KN
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cy6’€eKTiB, 3aJIE3KHO BiJI IX pO3TalllyBaHHs B Yaci MO0 Ha3BaHOI JaTH, BiH MOIIUPIOE
cBill BItMB. MoskyinBi Tpu BapiaHTn (HApsMKH) (DaKTUYHOI 1ii HOBOTO TIPUTIACY —
3BOpOTHA (1is1 HA MUHYJI (hakTH, TpaBa Ta 000B’S3KH, 110 3aBEPIITIIINCS 10 MOMEHTY
HAOyTTsI TIPUITUCOM YMHHOCTI), HeraifHa (JIist Ha TpaBa, 0OOB’SI3KH, 110 TPUBAIOTH Ha
el MOMEHT) Ta TiepcreKTuBHa (ist Ha (hakTh, mpaBa, 0O0B’SI3KH, 110 BUHUKHYTH 3
yKazanoro momenty) [1, c. 153—154; 2, c. 40, 84—100].

Ha6yBaoun 4iHHOCTI y MEeBHY 3aKOHO/IaBYO BU3HAUYEHY KaJICHAAPHY ATy, TPH-
IIACH CY/IOBUX PillleHb, 1110 BCTAHOBJIOIOTh HEKOHCTUTYIIMHICTb YN HEBIIIIOBIHICTD
aKTy BUIIOI IOPUANYHOI CUJIM Ta HEUMHHICTh MEeBHUX HOPMATUBHUX I10JIOKEHD,
MOXKYThb TIOEIHYBATUCS 3 PI3HUMM HANPsSAMaMU MMONTMPEHHS B 4aci 1XHIX HACJIi/IKiB.
Tak, TeOPETUYHO aKT MOKe OyTH BUBHAHUI HEUMHHWM 3 TEMEPIITHbOI AT HaOPaHHSI
CY/IOBUM PIillIeHHSIM YUHHOCTI, ab0 3 IEeBHOI JaTh B MUHYJIOMY (HAIpUK/Ia, 3 JaTh
HaOyTTsI YMHHOCTI TAaKUM aKTOM), abo 3 meBHOI gaTh B MaitbyrHbomy. Ile MoskHA
PO3TJISIATH SIK TIPOSIBU BiATIOBiZAHO Heraiinoi, 3Bopornoi [1, ¢c. 80-81; 3, c. 51] Ta
NePCIeKTUBHOI /il TAKUX MPUIIUCIB.

3arajioM JOKTPWHA, 3apyOiskHe 3aKOHOAABCTBO 3HAIOTDH Pi3HI IMIXOW y BU3HA-
YeHHi TOTO, SIKUM € 3arajibHe IPaBUJIO 1010 HAIPAMKY /il pillleHb OpraHy KOHCTH-
TyMiiiHOl opucaukiii [4, c. 294—295]. Yacro i pinienns aiioth ex-nunc (ynepen),
JIVIITAIOYN He3MIHHVMU B CHJTy puHIuiy res judicata BuneceHi Ha mifctaBi HEKOH-
CTUTYIIAHOT HOPMU CYJIOBI PillIeHHS, TPOTE 3 MOKJIWBUM TMONIUPEHHAM HACJIi/IKiB
pillleHHsT Ha He3aBEPINEHi Cy/I0Bi CIIPABU Y1 HA TIEBHY iXHIO KaTeropio abo Jjiniie Ha
crpaBy cy6’eKTa, 10 TIOCTABUB Iepell CYAOBUM OPraHOM MUTAHHS KOHCTUTYIIHHOCTI
Bi/ITIOBI/THOTO 3aKOHO/IABYOTO NpUNHCY [9, ¢. 273—-274]. IIpu npomy jeski mpaBosi
CUCTEMHU Tiepe1daYaoTh MOKIMBICTD BiJICTPOUEHHST HA MallOYTHE BTPATH YMHHOCTI
HEKOHCTUTYI[IHIM MPHUITHCOM (IUB., HATp., 4. 5 cT. 140, 140a Koncruryii ABctpii).
YTiM, iCHYIOTD 1 BUTIQJIKU TIOIIMPEHHST HACJI/IKIB PO3IJISILyBaHUX pilllieHb ex-tunc (Bil
MOYATKY 1CHYBaHHSI HEKOHCTUTYIITHOTO MPUIIHCY, TOOTO 3i 3BOPOTHUM edeKToM) |6,
c. 101].

Jloriuno 6y/o 6 mpuirycrury, 1o pimerns KCY 1og0 BUsHaHHS aKTa HEKOHCTH-
TYIIHUM | HEYMHHUM O3HAYa€ aHYJIFOBaHHSI OCTAHHBOTO, TOOTO BU3HAHHST HEUMHHUM
Bijl oYaTKy ab0 MOIIMPEHHsT HACI/IKIB pillleHHs Ha OYy/Ib-sIKi IPaBOBI HACIIIKU aKTa,
y T. 4. y MuHYJIOMY [7, c.124]. Ile BunimBae 3 mpuHIUIIB BepxoBeHcTBa Koncruryitii,
ii mpsMoi i, BiAMOBIAIBHOCTI AepsKaBU 3a 3aMO/iSTHHS ITKOAN 0C00i CBOIMM pillleH-
HIMU Ta iHINAX TpUHIATIB. OJHAK YacTO TaKWUN Pe3yJbTaT PillleHHS He € PeayibHO
MOKJIUBAM. AKT Mir (DyHKITIOHYBaTA IOCTATHBO JIOBTO i MOPOAUTH YNMAJIO 3MiH,
THePerJisii HOro HACJI/IKIB MOJKe TIOTPeOYBaTH 3BOPOTHOTO PYXY BEJHMKUX MOTOKIB IPO-
IIOBUX KOIITIB, YYaCHUKH BIZIHOCUH JI0OPOCOBICHO MOKJIAJAMNCS Ha HOT0 TI0JI0KEHHS,
Oyaytoun BaacHy noseminky [8]. Toxk TyT HeoOXifHICTh BUBHAYEHOCTI PABOBOTO
CTaHOBHUIIA 0OCOOM MOJKe MepeBakaTH /[0 MEBHOI MipW Hajl iHIIUMU TIPUHITUITAMA.
Takuii migxiz, Mo BpaXoBy€ IMPUHIMII IIEBHOCTI Ta, 30KpeMa, res judicata, € mocrar-
HbO nomuperuM. Ha fioro fo11i/ibHICTh HEOTHOPA30BO BKA3yBaJOCh Y BITUM3HSIHIN
Ta 3apy6ixkHiil giteparypi [1, c. 78, 80; 9, c. 211; 10, c. 63]. Biu 3aebimnbiioro i mae
micrie y mii pimenb KCY 3 HOpMOKOHTPOITIO.
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3a c1. 152 Koncrutyiii Ykpainu OpuUIMCH MPaBOBUX aKTiB, BUBHAHUX HEKOH-
CTUTYIIHHUMH, BTPAvYalOTh YMHHICTD 3 MHS yxBajeHHsI Koucturymiiiaum Cymom
Ykpainu pileHHd PO 1X HEKOHCTUTYIIWHICTD, SKIIO 1HIIe He BCTAHOBJICHO CAMUM
pillleHHsAM, ajie He paHille JHs Horo yxBajeHHs. 3 3a3HauyeHUX BUIIlE [TO3MUIiii, BUXO-
asam 31 cr. 152 Koncrurymuii Yrpainu, pimentss KCY MoxyTh MaTh HerailHy a6o
[IePCIIEeKTUBHY JIi10.

Takox Temmopanbhy aito pimmenns KCY ygacto cnpuiimMaioTh came yepes Te, K
posTaiioBaHi y daci Ti mpaBa, 000B’s13KM Cy0'€KTIB UM 1HAMBIAyaabHI aKTH, Ha SKi
BOHO BILIMBAaTHUMeE 4Yepe3 BU3HAHHS HEUMHHUMU TIPUITUCIB, MO CAYTYBAJIU IXHBOIO
migcraBoio. Tak, 3BOPOTHOIO JIIET0 MOXKYTh HA3UBATH HEOOXiIHICTH TEPETJIsiLy iH/N-
Bi/lyaJIbHUX pillleHb Yy 3B’$13Ky 3 BU3HAHHSM 3aKOHO/IAaBUMX IPUIUCIB HEKOHCTUTY-
mittanmu |3, ¢. 50]. TIpore mepersisin, HapUKIa/, MEBHOI YACTUHU CYJIOBUX PillleHb
nepenbavace i pimennss KCY, sike MpUIIMHIE YNHHICTD HEKOHCTUTYIIHHUX TIPUITHCIB
3 TerepimHboi jaTu (Te, 10 HA3UBAETHCS BUIIE HETAMHOIO JII€I0).

Taxky cynepeuHicTh, TeBHO, MOKHA TOSCHUTUA THUM, 1110 i/l BIJIUB III€] KaTero-
pii pimens KCY migamagarorh cKIagHi KUTTEBI 0OCTAaBUHU, sIKi ICHYIOTh y MeKax
KOMILJIEKCY T1apajie;TbHUX TPABOBIIHOCUH 3 PI3HUMU YaCOBUMU XapaKTePUCTUKAMU.
Tak, BOHU TIOMUPIOIOTHCA Ha JIesIKi He3aBepllleHi MaTepiabHi Bi[THOCUHU, IO TPU-
BalOTh 1 Hajam (HACTIAKY PINIeHHS MO0 SKUX BKJIQIAIOTHCS B TTOHATTS HETAHOI
i), ajie i TaKoXK Ha MeBHI OJJTHOMOMEHTHI (paKkTu, IHAUBIYaIbHI aKTH, HAIIPUKJIA]IL,
CY/IOBi pillleHHs], 10 3'IBUJINCS B MUHYJIOMY (110 MOJKe OYTH CIPUIHSTE SIK MPOSIB
3BOPOTHOI il pineHHd ). OKpiM TOTO, JAEThCI B3HAKW HEJIOCTATHS YiTKICTh Y PO3Y-
MiHHI HalpsIMiB TEMIIOPAJIBHOI JIii TTpaBa, 30KpeMa PETPOAKTUBHOCTI, Y BITUM3HAHII
MPaKTHUIll Ta Haylli (/ie € IOCUTDH IOITMPEHUM He 30BCiM KOpPEKTHe 11 PO3YyMiHHS SIK
Hii HOpMU Ha TpaBa, 000B’S3KH, 10 B TOMY YHCJi TPUBAIOTh HA MOMEHT HaOyTTs
Hero YUHHOCTI).

Hy i Bpemti, pos3bizkHOCTi B TpakTyBaHHi Aii B daci pimenp KCY 3 nuranb
HOPMOKOHTPOJII0 Ge31ocepeIHbo OB si3aHi 3 6araToIlJIaHOBICTIO IXHBOI Ail. 3arajsoM
MIPUIIACH TTi€T TPYNU pillleHb MAIOTh 3HAUHY crienndiky aii, y T. 4. TEMIIOPAJIbHOI,
OCKIJIBKY HIETHCS MPO CIIeliai30BaHi onepaTuBHi KBa3iHOPMHU, sIKi GE3MOCEPETHBO
HE PeryJioloTh CyCIiJIbHI BITHOCUHH.

SIx Bke OyJI0 3a3HAYEHO, TEMITOpPAJbHA [isT HOPM IpaBa, 3 SIKUMHU Y HAIIOMY
BUIIQJKy MU rnopiBHioeMo npunucu KCVY mono BusHaHHS HEYMHHUMU TI€BHUX
3aKOHO/IaBYMX IIPUIINCIB, XapaKTepPU3Yy€EThCs /IBOMA aclekTtaMu: 1) KajeHpapHuUM —
IIPOMIKKOM 4acy, 0OMeKeHMM JiaTaMi HaOyTTsI Ta BTPATH YMHHOCTI HOPMOIO; 2) (ak-
TUYHUM — HAINPSIMKOM Jiii HOpMU, PO3TAllyBaHHSIM Yy Yaci 1[0J0 BKa3aHUX JaT
(Hacamriepes matu HaOYTTsI YUHHOCTI) (haKTiB, IpaB, 0OOB’SIZKIB, MO T ITAIAI0Th ITijT
ii mito (MuHysi abo 3aBepiieHi, TemepimiHi abo He3aBepieHi, MailbyTHi). AJe Taki
ACTIEKTH BJIACTUBI [Iii caMe KJIaCHYHUX HOPM, a 0OTOBOPIOBaHi MPUIHCH OGJU3bKI /10
CITEIiaTi30BaHUX, a caMe OTEPATUBHUX HOPM, MIOJI0 SKUX 1TPO (haKTUYHUHN acreKT
MO’KHA TOBOPUTHU 3 YpaxXyBaHHSM iXHBOI crieludiku. Ajske BOHU MPSMO MOTIHPIO-
I0THCS He Ha IeBHI mpaBa 4 000B’SI3KM, SIK 11e POOJIATh KJIACHYHI HOPMM, a JIIIe
Ha CTATyC iHITUX HOPM, HAIIPUKJIA, 3yMOBJIIOIOUN TIOYATOK YW 3aBEPIIEHHS IXHbOI
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YUHHOCTI. 3 OIVISIZIy HAa CEHC PO3Pi3HEHHS acleKTiB /il B yaci HOPM ITpaBa, MOXKHA
BBa)KATW BUTPABAAHUM PO3yMiHHA (HanmpsIMKy) dhaktudHoi aii kBazinopm KCY gk
MOMeHTY 4acy (TIeBHOI MUHYJIOI, TENePilHboi Y MaitbyTHbOI AaTh), 3 SIKOTO JJIst
MeBHUX HOPM HACTAHYTh 3YMOBJIEHI PIllIEHHAM HACJI/IKWA Y BUTJISI/II HEYMHHOCTI.

Kanenmapauit actiekt temmopasibHoi il kBaziHopm KCY y Takomy pasi mos’si-
3aHUil 3 1aTo0 HAOYTTS cuym camuM BifnosigauMm pimenusam KCVY. Isg pata gitko
He BU3HAUeHA YKPAIHCbKMUM 3aKOHOJIJaBCTBOM. B iHIIMX 1PaBOBUX CUCTEMax TaKOIO
JaToio Moxke OyTH, 30KpeMa, aara odimiiiHoro omyomikyBaHHsa (ABCTpis), HACTYITHA
micss vel para (Itanis, Icmanis). M. B. Tecnenko 3asznavae, 1o i aus pimmenb KCY —
1e ieHb oiliitHOrO0 ONPUIIOAHEHHS [4, ¢. 292—-293]. Ase Taka 1mo3uIlig BUIAETHCS
He 30BCiM JIoriuHO0, 60 npuHaiiMHi BcTaHosseHa pimneHasM KCY HednHHICTH akTa
HACTAE BIKe 3 JIATH YXBAJEHHS IbOTO PillleHHsI, TOOTO IIIe 10 ONPUJIIOIHEHHSI.

Onnax daxrtuuni npaBosi Hacaiaku pimenas KCY nuM He 06MEXKYIOTHC.
[cHy10Th TaKOXK 3yMOBJIEHI HUM ITPABOBi HACJIJIKK JIPYTOTO PiBHS. Mnerses mpo Te,
1o hakT BU3HAHHS HOPMU HEYMHHOIO BILJIMBAE OTOCEPEIKOBAHO HA TIPABOBY JIOJIIO
MEBHUX IOPUANYHIUX (DaKTiB, IPaB Ta 0OOB’SI3KIB CY6 €KTIB, 3yMOBJIIOIOYN MOKJIUBICT
41 HeoOXiAHICTh iX mepersisiay. [lepesiueni OpUANYHI SBUIIA, 10 3a3HAIOTH OIIOCE-
penkoBaHoro BIMBY pimenns KCY, takox MOXXKyTb MaTu pi3He PO3TAIllyBaHHS B
yaci Moo AaTi HaOpaHHsS CUJIN IIUM PIllIeHHSIM Ta JaTh BTPATH YMHHOCTI BiAMOBiI-
HOI0 HOPMOTO. TOK BILJIMB I[LOTO PIllIEHHST HA HUX ILJIKOM MOKe OyTH ONMUCAHWIA SIK
fforo akTryHa Aist (HAPSIMOK J1ii) B 4Yaci Apyroro piBHS — 3BOPOTHA, HeraiiHa abo
HepereKTUBHA.

Taxum ynnowm, pimenns KCY Busnauae He juine KaJeHJapHY 1aTy BTpPaTH
YUHHOCTI HOPMaMU, ajie 1 BIVIMBAE Ha BU3HAUYEHHA 1X (PaKTUYHOI /il (HAIPAMKY Jii)
B Yaci (IOCTPOKOBe, HeTaliHe TPUITMHEHHS, YabTpaakTuBHICTD) [1, ¢. 158—159]. ITo
cBoiit cyTi (pakTruna nisg B yaci pimennss KCY npyroro piBHS B3a€MO3yMOBJIEHA 3
(hakTUIHOIO €0 HOPM, MO BTPATUJIM YMHHICTH Ha oro migcTasi. [Ipu ibomy Taka
Jlis Mae Ji3epKajbHU XapaKTep: 3BOPOTHA [lid PillleHHSI KOPEJIOE 3 JOCTPOKOBUM
MPUNIMHEHHAM HOPMU, HeraifHa — 3 HeralHUM TPUMHWHEHHSM, IepCleKTUBHA — 3
VJIBTPAaaKTUBHICTIO.

Ha Binminy Bin saTi BTpATH YMHHOCTI HEKOHCTUTYIIIHHUMU HOPMaMU TTPaBOBi
Hacaigku pimenasas KCY apyroro piBHS NMpPsIMO He pPerJiaMeHTOBaHI BiTUYM3HSIHUM
npaBoM. IIpore meBHUII BUCHOBOK IPO HUX MOKHA 3pOOMTH Ha MifcTaBi aHAJi3y
3aKOHO/IAaBCTBA, CY/I0OBOI MPAKTUKKU Ta JAOKTpUHU. [Ipu 11boMy cJiiji 3a3HaUUTH, 110
3a3Buyail pesosoruBHa yactuHa pimends KCY He MicTUTh 0COOGJUBUX TIOJIOKEHD
1mo/10 (paKTUYHOI /i1 HOTO BiAITOBIHOTO PillIeHHS Ta HEKOHCTUTYIIHHUX HOPM
(suTire y TOOMMHOKUX BUTIA/IKAX, Y peoauttianbanx pimennsax, KCY BcranoBmoBaB
BiIMIOBITHUI KOJII31HUI TPHUITHC).

KCY BucoB/oBaBcst Mo/10 CBOET TOYKK 30py Ha 3MicT y cT. 152 Koncruryii
YKpaiHu: «...3aKOHH, iHII 1IPaBOBI aKTWU MalOTh IOPUIUYHY CUJIY [0 BU3HAHHS IX
HEKOHCTUTYIIHHUMU OKPEMUM PillleHHSM OpPraHy KOHCTUTYIIITHOIO KOHTPOJIO»
(a. 3 m. 4 motuByBasbHOI yacTuHMU pimeHHd Ne 8-3m Bix 24.12.1997 p.; pimmenns
Ne 20-p1i/2010 Bix 30.09.2010 p.); «HE3a/meKHO Biji TOTO, HAsIBHI YW BiJICYTHI B
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pimennsx, BucHoBkax Koucrturytitinoro Cyay YkpaiHu IpUITHCH OO0 TOPSAKY
iX BUKOHAHHS, BiAMOBIZHI 3aKOHM, iHIII MPaBOBi akTH ab0 IX OKpeMi MOJOKEHHS,
BU3HAHI 32 IIUMU PIllIEHHSIMU HEKOHCTUTYIIMHUMU, HE IMIJISITAI0Th 3aCTOCYBAaHHIO
SIK TakKi, 110 BTPATUIM YMHHICTD 3 JHS yxBajseHHd Konctutynitinum CyzoMm Ykpainu
pillieHHd PO 1X HEKOHCTUTYIIHHICTBY (a. 6 1. 4 MOTUBYBAJIbHOI YaCTUHU PilllEHHS
Ne 15-pn/2000 Bix 14.12.2000 p.). Xoua I1i MOJOKEHHS MPSIMO HE TOBOPSITH PO
HarpsiM ziii B yaci pimens KCY un npuHaiiMHi MOXKyTh OyTH iHTEPIIPETOBaHi 1Mo-pis-
HOMY, OTTOCEPEIKOBAHO BOHU JAIOTh TE€BHI MiZICTaBU /JIS BiIMIOBITHUX BUCHOBKIB.

[MpakTuka Bunioro anminictparuBHoro cyay Ykpainu (jani — BACY), 3oxkpema
pimenss Big 19.12.2012 p. (cipaBa Ne 32/125-a), Bka3ye Ha BiJICyTHICTH TIPUHANMHI
3BopotHoi fii piterHs KCY (Hopwma, sgka nomupioBaja MoJaTKOBY 3acTaBy Ha BCI
AKTUBM TOPYIIHWKA, BU3HAHA 3TO/IOM HEKOHCTUTYIIIITHOIO, BBA)KAETHCS YMHHOIO B
nepiox o Berymny B cuny pinterns KCY, a oTike, 1 Hajiali BIVIMBA€ Ha BU3HAYEHHS
MIPaBOBUX HACTI/IKIB /s (DAKTiB, MO MaJid MicIle T Jac il fii).

Takosk MOKHA 3a3HAYUTH 1TO3UITII0 Buiiioro rocrosapebkoro cyry Ykpainu (piti.
Bim 21.12.2015 p., ciip. Ne923/1076,/14): ycranosnennss KCY HeKOHCTUTYIIHHOCTI
HOPMM, 3aCTOCOBAHOI CYZIOM IIPU BUPIIIEHHI CIIPaBU, <He MOKe OYTH BUKOPHCTaHE
i1 9ac anesgiiiiHoro Teperysily CIipaBy, B SIKiM Take pillleHHS 10 CyTi CIIOPY BKe
yXBaJIeHE 1 TIEPEBIPSIETHCS aMEeANINHUM CyIOM 3 YPaxXyBaHHSIM 3aKOHOIABCTBA, YNH-
HOTO Ha 4yac WOro MPUUHATTS» (Xo4a Take (hOPMYJIIOBAHHS € HE 30BCIM KOPEKTHUM
3 OIVISy Ha Te, 1[0 BPaXOBYIOTb HacaMmIlepel MarepiajbHe 3aKOHO/IABCTBO, YMHHE
Ha MOMEHT iCHYBaHHS OlliHIOBaHUX (DaKTiB, a He Ha MOMEHT BUHECEHHS CYy/I0BOTO
pilieHHs).

Takum 4MHOM, MOKHA MPOCTEKUTH TEHIEHINIO 0 TaKOro po3yMinHs cT. 152
Kouncrurymii Ykpaiau, srigHo 3 gkum pimenas KCY He Mae peTpoakTUBHOCTI
Ta 3MIHIOE 3aKOHO/IaBUE PETYJIOBAHHS JIMIIE [/ MPABOBIHOCKH, 1110 MAaTUMYTh
Micile 3 flaTu yxBaJjeHHs pimenHs. OpHaye MOXHA 3HAUTU W TIPUKJIAJL HEralHOI
Jii pillleHHsT — HACTAaHHsI IIPABOBMX HACJIIKIB JJIsl IPaB Ta 000B’SI3KIB, BiHOCHH,
1[0 BUHUKJW BHACTIZIOK Jii HEKOHCTUTYIIWHUX MPUIKCIB 1 TPUBAIOTH HA MOMEHT
YXBaJIeHHs pilleHHs (a TaKOX, 3BiCHO, 711 BCiX (PaKTiB, MO BUHUKATUMYTH 3 THS
BTPAaTH YUHHOCTI HEKOHCTUTYIIMHUMU MTPUTTHCAMU ). [1eThes, 30KpeMa, TIPO HACTIIKN
pimenng Ne 20-pri/2010 Bix 30.09.2010 p. npo HekoHcTUTYyIIHICTh 3akoHy <«IIpo
BHeceHHs 3MiH 10 Koncturyiiii Ykpainuys Ne 2222-1V, 1o nossirany y nomupenHi
Bi/IHOBJIEHOT TepBUHHOI pepakilii KornctuTyiii Ykpainu Ha HasgBHI Ha 110 JaTy
MOBHOBa)KEHHsI BiIMOBIIHIX cy0'€KTiB (Ta Ha BCi (haKTH, 1110 BUHUKIIU 3 IHET aTn).
Hagswicts y pimens KCY neraiinoi aii miarepaxye B. I1. Tuxuii, axuit 3a3navae,
110 3 MoMeHTy HabpaHnHst pirnerHsM KCY topuandHoi cuimi Bei icHyowi Ta MaiibyTHi
[IPaBOBIZIHOCUHU B)Ke He MOXKYTb PeryJioBaTUCS I10J0KEHHAMY, BU3HAHUMU HEKOH-
CTUTYIIIHHUMU, a IX yJIbTpaaKTUBHICTD HeMoskauBa [11, ¢. 51].

BaxkuBi BUCHOBKU BUIIJIMBAIOTH 3 aHasi3y MPOIECYyaJbHOTIO 3aKOHO/ABCTBA.
Tax, 3rifiHO 3 HUM MiJIATAIOTH TEPETJISIy y 3B’I3Ky 3 HOBOBUSIBJIEHUMHU OOCTaBU-
HaMu HEBUKOHAHI Cy/IOBi pimeHHs1 (/g pillleHb Y KPUMIHAJIbHUX MTPOBA/XKEHHSIX
TAKOrO OOMEKEeHHS, SIK Bi/ICYTHICTh BUKOHAHHS, HE BCTAHOBJIEHO), BUHECEH] Ha
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OCHOBI HEKOHCTUTYIIMHUX 3aKOHOAABYUX TpUTNUCiB (uB. Hamp. 4. 2 cT. 361 I{ITK).
Pimennsa KCY B TakoMy pasi MaTUMe HACJIIIKU SIK JIJIST BiIMIOBIIHMX He3aBepIIeHNX
MarepiaTbHUX TPABOBIIHOCUH (MalOuUM HETalHYy Jit0), Tak i JJs OJHOMOMEHTHUX
(hakTiB MMHYJIOrO, 3aBepIICHUX IPABOBI/IHOCUH, BUHECEHUX CY/IOBUX PillleHb, 10
MOke GyTH OXapaKTepu30BaHe SIK 3BOPOTHA Jlisl.

3 orJigy Ha BKasaHi IpolecyaabHi HOpMU CTalOTh OUEBUIHUMU BUHATKY 3 TIpa-
BUJIA TIPO Te, 110 HACJIJIKKU JIil HEKOHCTUTYIIIHOT HOPMHU, SIKi HACTQJIU /[0 MOMEHTY
BU3HAHHS 11 HEYMHHOIO, 30€PiraloTh TMPABOMIPHICTH i TICJIST IIHOTO MOMEHTY.

OKpim TOTO, TIO/I0 ESKNX BUTIQJIKIB BAPTO BU3HATH 1 HASIBHICTD 3araJIbHOTO TIpa-
BUJIA Y BUTJISILE 3BOPOTHOI A1ii Takoro pimenns [11, ¢. 51-52]. Maerscs npo curyartii,
KOJIM BHACJII/IOK BU3HAHHS HEKOHCTUTYIIITHOCTI IPUITHCY TIOM SIKIIIEHO Y1 CKAaCOBAHO
BiZIOBia/IbHICTh 0cOOM (TaKMii BUCHOBOK IIATBEPIIKYE, HATIPUKJIA, TUTAaHHS 3aMiHK
CMEpPTHOI Kapy 3aCy/IKEHUM JI0 Hel, 10 BUHUKJIO TTicJis BifnosigHoro pimenns KCY
Ne 11-pr1/99). Buxoasum 3 TepMiHOJIOTIi, 30KpeMa, KPUMiHAJIBbHOTO 3aKOHO/IABCTBA,
y 1i#l Tasy3i HeMae HeraHoi Jiii, a Jiuiie 3BOPOTHA Ta MepcreKTuBHa (QHAJIOTIYHO
4acTo PO3TJSAAIOTH /0 B 4aci HOPM PO IOPUAMYHY BIi/IMOBIAIbHICTh B 1HIINX
rajry3six), TOMy W Te, 10 B IHITUX BUTIQJIKaX € HETAMHOIO JII€10, TYT HAa3UBAETHCS JIEI0
3BOPOTHOIO. Y Pasi K Neperiisijly BAKOHAHUX PillleHb Y KPUMiHAIbHUX IPOBA/IsKEHHIX
Hacmiaky pimerHs KCY mommpioBaTUMyThes i HaBiTh Ha BXKe peasi3oBaHi MaTepi-
aJIbHI 1paBa Ta 000B’SI3KU.

Ak ctBepmxye B. II. Tuxwuii, mocumarounch Ha crarti 56, 152 Koncrutyiii
Ykpainu, 3BOPOTHY [1it0 MAlOTh i Ti PillIEHHS, SIKUMW BU3HAHO HEKOHCTUTYIIHHUMU
3aKOHO/aByi IIPUIIMCH, 110 3aBJaJu 0cobi MaTepiaJbHOI Ta MOPAJbHOI IIKOIN.
B. II. Tuxuii crnpaBe/i/inBO 3a3HayaE, 110 y HABEJAEHUX /BOX BUIIAJKaX 3BOPOTHOI
nii pimens KCY pinenss cymiB Ta iHIMUX OPraHiB Jep:KaBHOI BN, TPUWHSATI Ha
Mi/ICTaBi HEKOHCTUTYIIIHHOTO 3aKOHOIABCTBA, MAOTh OYTH TIEPETJISTHYTI Y BCTAaHOBJIE-
HOMY 3aKoHOM TopsiziKy [11, ¢. 52]. Xoya 3aKOHOABCTBO He Tepeabadac MexaHi3my,
SIKUI OM JI03BOJISIB B yCIX BUIIaJKaX 3a0e3IEeYNTH TaKy [if0 Ha3BaHUX pilleHb. K
3a3HavyasIocs BUIIE, IEPETJIsiyl CYyJI0BUX PillleHb MOXKJINBUIH JIMIIe B MeKaxX, BU3HaUe-
HUX MPOIECYyaTbHIM 3aKOHOIAaBCTBOM.

Hananua KCY cBoemy piteHHIO TPEIOANIIIATBHOCTI HA MiICTaBi CT. 74 3aKOHY
Ykpainu «IIpo Koncrurymiitauit Cyi Ykpainus Tako:K iHO/I PO3TJISAAIOTh K BCTA-
HOBJIEHHS H10r0 3BOPOTHOI /iii. Y OGiIbIIOCTI 3 TUX JOCUTHh HeOAraThOX BUIIAIKIB, KOJIM
KCY po6us 11e, y pe3ooTUBHIN yacTuHi BkaszaHo: «Pimenns KoHcTuryiiiiHoro
Cyny Yxpainu Mae nperoauiliajbHe 3HAYEHHS TPU PO3IJISAAL CyJaMU 3arajbHOi
IOPUCMKITIT TTO30BiB ¥ 3B’S13Ky 3 NMPAaBOBIIHOCUHAMM, 1[0 BUHWKJIU BHACJIIOK il
MOJIO’KEHDb 3aKOHIB YKpaiHW, BU3HAHUX HEKOHCTUTYIIHHUMUY (HAIP., 1. 5 PE30JII0-
trBHOI yacTuau pimenas Ne 4-prr/2016 Bix 08.06.2016 p.), mo Mmaiizke HOCTAiIBHO
OBTOPIOE (POPMYJIIOBAHHS 3TajlaHoi cTaTTi. bykBasbHe po3yMiHHS IUX TTOJIOKEHb
BKasye Ha Te, Mo pinenns KCY Matume 3HaueHHS /Uil BCiX MPABOBITHOCHH, 11O
CKJIQJIMCST Ha IMiICTaBl HEKOHCTUTYIIHHUX MPUITUCIB, a He /ISl SIKOICh 1X OKpeMoi
rpymu. 3 orssimy Ha cr. 152 Koncturyiiii Yipaiau e mepenbadae HeoOXiqHICTD
3BOPOTHOI /il pillleHHSI.
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Tum yacom 3a3HaueHa HOpMa i ITpaKTHKa 11 peasizallii 3aJIuNIaloTbCs HelOCTaTHbO
SICHVIMM, a TpOoIlecyaibHe 3aKOHOMABCTBO He Iepeabayac 0coOJMBOCTEN peastizarii
nperoauiianbHux pinedb (BunsaATkoM € [locranosa Ilinenymy Bepxonoro Cyny
Yrpainum Big 27.02.1981 p. Ne 1 «IIpo npaxktuky mneperisiiy cyjlamu y 3B’sI3Ky 3
HOBOBUSIBJIEHMMHU OOCTaBUMHAMHE PillleHb, yXBaJ i MOCTAHOB Y IUBIJIbHUX CIIPABaX,
1110 HabpaJIn 3aKOHHOI CUJIM», 1110, IIBHU/IIE 3 BCe, 3acTapijia), AKi B IIbOMY ILJIaHi He
BiZIPI3HAIOTHCS BiJi HETIPEIOANITIATHbHUX.

3arasom y mpaktuili BACY 3 posrismy cormiaqspbHuX crpaB (Hamp. pillieHHS
Big 05.12.2012 p., cupaBa Ne K,/9991/54003/11; Bix 12.07.2012 p., cupasa
Ne K-14892/09; Bin 19.12.2015 p., cripaBa Ne K/800,/55007 /13), nixrpumaniii mpak-
tukoto Bepxosroro Cymy Ykpainu (moctanosu Big 17.03.2015 p., crp. Ne 21-429a14;
9.06.2015 p., crip. Ne 21-472a15), npetopuntianbhi pitnenuss KCY ne maioth perpo-
aKTUBHOCTI. 3a MPaBOBOIO TIO3UINEIO ITUX PillleHb MMPaBO Ha TepepaxyHoOK COIlialib-
HUX BUILIAT Ha OCHOBI 3aKOHOJABCTBA, 3 KOO YCYHYTI HEKOHCTUTYLIIHI HOPMHU,
3'siBustocst Jinie 3 HabpaHHsiM urHHOCTI pitteds KCY, 6e3 3MiHu po3mipy BUILIAT
3a 1epiozl Jiil HEKOHCTUTYLIMHUX 1os10KeHb. OTKe, y Ha3BaHUX BUITQ/IKaX BU3HAHHSI
HOPMU HEKOHCTUTYIIHOIO, HaBiTh 3 BKa3iBKOIO Ha MPEIOAMIIaIbHICTh TAKOTO
pillleHHsI, TTHEe HACJIAKU /I TUX IPaB, 000B’3KiB Cy0 €KTiB, 110 BUHUKHYTH JIUIIE
3 nus yxajennd pimenns KCY.

sk npunyckae A. B. CaBuak, nperouiiaabticts pimenas KCY nepenbauae,
110 /0 TPUBAIOUYMX HA MOMEHT HOro NPUNHHATTS Bi[HOCMH MOKHA 3aCTOCYBaTH 1€
pillieHHs, ajie B 1bOMY pasi 1ie € npsamoto gicto pimennast KCY y uaci. 3arasom
JOCJITHUK pOoOUTH BUCHOBOK, 110 BKasiBka B pimenHi KCY Ha fioro mpeoauiiaib-
HICTD JKOJJHUM YWHOM He BILIMBAE HA TTPABOBI HACTIAKYW TAKOTO PillleHHS TOPIBHAHO
3 TUM, Y SIKOMY BKa3iBKM Ha TIpefouIliaabHicTh HeMae [12, c. 30].

Taxkum ymHOM, XOUa HaBe/leHA TIO3UILIST CY/IiB 3a3Haja KPUTUKU Cepel A0CTIil-
HukiB [13], cynosa npaktuka KCY ta BACY B noesHaHHI CBifluaTh MPO Take TIy-
madenHs ct. 152 Koncrutyiii Ykpainu: BUSHauYeHHST MOMEHTOM BTPAaTH YMHHOCTI
HEKOHCTHUTYI[HUMI TpuTcaMu gatn yxsasierns pimertast KCY abo 6inbi misHboi
JIaTH O3HAYAE 1 Te, 1O 3MiHKM B PETYJIIOBaHHI HACTAIOTD JIKIIE HA MalOyTHE, MUHY.I
(haxtn numIaroTHCS B cepi il akTa, BUSHAHOTO HEKOHCTUTYIIIHUM (OKpiM omuca-
HUX BUIIE BUMA/KIB MPUCYTHOCTI 3B0poTHOI il pitertst KCY). [IpaBa ta 060B’s13k1
cy0’€eKTiB, 110 iCHYIOTh Ha MOMEHT HACTAHHSI 3a3HAY€HOI [IaTH, T€K MAIOTh I ITafaTi
mij ito pittenns KCY, mpote B cuity cymniepedimBOCTi PO3yMiHHS HAIIPSIMKIB TEMTIO-
pasibHOI YUHHOCTI 1paBa KOHCTUTYI[IHHUM Ta IHIMUMU Cy/laMid YKpPaiHU BOHU MOXKYTb
Jumatcs i mosa cdeporo takoi mii. Tak, B ogHoMy 3i cBoix pimenb BACY (Bin
19.06.2012 p., crip. Ne K/9991,/36002/11-C) migTprmaB Mo3uILio, 1o 1Mo CyTi BCTa-
HOBUJIA TiepcrieKTuBHY fito pimenHd KCY (tex npetoguttiasbaoro) Nel(0-pr/2008p
Biz 22.05.2008 p. Cyx Bkasas, mo sragane pimenas KCY «He moke OyTH momuim-
peHe Ha MPABOBITHOCUHM, IO BK€ BUHUKJIM CTAHOM Ha MOMEHT HMPUNHATTS 11bOTO
PIlIeH s, TaK K He Ma€e 3BOPOTHOI [iii B aci». OTXe, Bi/IHOCUHH, 110 TIle TPUBATHA Ha
22.05.2008 p., Busyueti 3i cchepu aii pirerast KCY (mommmpentst Ha HUX 03HaYaI0 6
HeralHy Jito pillieHHs1). Y 1ii crpasi WIIJIOCS PO peasisalliio B CyJI0BOMY MTOPSIIKY
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PillIeHHSI TIEHTPY 3aiHATOCTI PO CTSATHEHHS 3 0COOM J0MOMOTHU 10 6e3pobiTTIO, 10
Masia OyTH TIOBEPHYTA HElO B CUJIY MPUINCY 3aKOHY, BASHAHOTO HEKOHCTUTYIiHHUM
(pimeHHs 11eHTpYy BUHeceHe 710 pineHHs KCY, pimenss cyniB — micjas Hboro). TyT
CYZL IOTPUMYBABCSI X0y, 32 SIKUM YHHHICTH MPUITUCY MO0 MpaB, 060B’I3KIB,
BiJIHOCHH, He 3aBepIIeHNX HA MOMEHT HAaOpaHHsI HUM YUHHOCTI, PO3TJISIIAIOTH He SIK
HeraiiHy /1i1o, a sIK MPOsIB 3BOPOTHOI JIii.

3arajioM y 1[bOMY i aHAJIOTIYHUX BUIIQJKaX BAPTO BiJI3HAUUTH HETOCJIi/IOBHICTh
BUPIIIIEHHS IUTaHHS MO /it B yaci obrosopoBanux pimenb KCY: mporecyanbHi
3aKOHU JI03BOJISIOTH TepersfAaTi Ha mijcTaBi Biamosignoro pimenas KCY sk
HOBOBHSIBJIEHOT 0OOCTAaBUHY TIEBHI PillleHHsI CY/IiB, TO/I SIK 3aKOHOIABCTBO MPSIMO HE
nepeabava€e 3arajbHOI HEOOXIIHOCTI TeperJisiy iHIINUX MPaBO3aCTOCOBHMX aKTiB Ta
BI/IIOBIIHOrO MeXaHi3My IS 11bOTO. TAKOXK IIPsSMO He nepeadaveHa HEMOKIUBICTh
peasizailii TpaBO3aCTOCOBHUX aKTiB, BAHECEHUX Ha MiICTaBI HEKOHCTUTYIIIHOTO aKTa,
110 11 TIOSICHIOE, 10 TeBHOI MipH, HaBeieHy BuIe no3uttito BACY. ¥V 3B’43Ky 3 nmmu
3ayBaKeHHAMU BapTo MigTpuMaTu i Bucsosieny [. B. Jlacbko Te3dy, 1110 BCTaHOBJIEHHS
MOSKJIMBOCTI TIEPETJISILY PillleHb, YXBAJIEHNUX Ha Ti/ICTaBl HOPMATUBHO-TIPABOBUX aKTiB,
BuzHaHUX KCY HEKOHCTUTYHMIHHUMU, JINIIIE B MEXKAaX CY/I0BOTO PO3TJISY CIIOPIB €
HEOOTPYHTOBAHUM, MA€ iCHYBaTH 3aKOHOJABYO BU3HAYEHUIT 0OOB'SI30K [IeP/KaBHIX
OpTaHiB CAMOCTIMHO TIeperyisi/laTh 3a3HadeHi iHAuBiayaabHi pinrerss [13].

Taxkum YMHOM, MOKJIMBUHN 1 IHIIWI BapiaHT PO3yMiHHS BUIE3TQ/IaHOl CT. 74:
BkaziBka KCY Ha 1meBHe 3HAYEHHSI CBOTO PIllleHHS JJIST iHIMUX CyAiB (IIperonili-
aJIbHICTD) He Tependadyae mpu 1bOMY BCTAHOBJIEHHSI MEBHUX YACOBUX ITapaMeTpiB
Takol 3Hauymocti [12, ¢. 31]. ¥ Takomy pasi 0cob6JMBO BapTO BifIBHAYNUTH CIYIIHICTh
BUCJIOBJICHOTO B HAYKOBIl JliTepaTypi 3ayBas)keHHS 1TPO HEOCKOHATICTD I[i€]l HOPMU
(catiz ckazaTu, o MPOoeKT HOBOTO 3ak0oHY 1Mpo KCY He MicTHUTh aHAJIOTIYHOT HOPMH ).
YtiMm, 3 orsany Ha npaktuky KCY, 1o HopMmy CKJIaiHO CIIpUiiMaTh SIK MOBHICTIO
110306aBJIeHy MPUCYTHOCTI «4aCOBOTO CEHCY».

Ha 1ie Bkasye aprymenTaitisi KCY B fiesxkux foTo MpeoiuiliaTbHUX PIilllEHHSIX.
3okpema, B pimenni Ne 19-pri/2009 iz 08.09.2009 p. 3a3nHaueno: «3Baskaoyu Ha
Te, MO TOJOKEHHS ..., IKi He BianosigaioTs Koncruryiiii Ykpainu, Morau GyTu
3aCTOCOBAHI TP NPU3HAYEHHI, TIePePaxyHKY 1 BUIJIATI IEHCIH OKPEMUM KaTeropism
rpomassit, Konceruryniitnuit Cyx Yrpainu ... BBakae 3a HeoOXi/[He BKa3aTH HA MPEIo-
JIATHATBHICTD TTbOTO PillleHHT».

Oxpim TOTO, YaCOBUI acNeKT HAgBHUM y MPUHANMHI JIBOX pitteHHsax (Ne 1-pri/98
Bix 26.02.1998 p., Ne 8-3m Bizx 24.12.1997 p.), 110 ocualoThes Ha BKa3aHy CTATTIO!
Yy HUX 3a3HAYEHO IPO IXHE MONIMPEHHS Ta HEIONIMPEHHs Ha 1IeBHI KOHKPETHI Ipa-
BOBIJIHOCUHMU, 10 CKJIAJNCS HA IMi/ICTaBl HEKOHCTUTYIIMHUX npunucis. 11i BkaziBku
CTOCYBAJIMCS SIK BKe 3aBepUICHUX IIPABOBIJHOCUH, TaK 1 THUX, 110 [POIOBXKYBAIN
icHyBaTH, 1110 (PAKTUYHO O3HAYAJIO BCTAHOBJIEHHS NEPCIIEKTUBHOI [Iil pillleHHs.

2016 poky 10 ct. 152 Koncruryiii Ykpainu BHeceHi 3MiHu, siKi MpsiMO 103BOJIS-
iorb KCY HasaBaTy nepcrieKTuBHY /il0 CBOIM PIllIEHHSIM Yepe3 YCTAHOBJIEHHsT OibIin
M3HDLOI /IaTW BTPATU YMHHOCTI HEKOHCTUTYIIWHUMU MPUITACAMU 1 TAKUM YMHOM
ZHYuKiuLe 8apiloeamu NOWUpents Haciioxie piwenns y yaci (Buaiieno namu — O.11.).
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Mo y yaci pillleHb a/iIMiHICTPaTUBHUX CY/IiB IPO BU3HAHHSI HEUMHHUMU HOpMa-
TUBHO-TIPABOBUX aKTiB 3aKOHO/IABYO HE BU3HAUEHO. AJjie Tie TMTaHHS BPeTyJIbOBaHe Y
cynoBiit ipaktutti. Tax, BifinoBizHO /10 TTpaBoBoi no3uilii Bepxosuoro Cyny Ykpainu
HOPMATHBHO-ITPABOBUI aKT, SIKIIO iHIIE He BCTAHOBJIEHO 3aKOHOM ab0 He 3a3HAY€HO
CY/IOM, BTpa4a€ YNHHICTH Mic/ist HaOpaHHS 3aKOHHOI CUJIM CYZOBUM DPIllIEHHSIM, a He
3 MOMeHTY npuiiHaTTsA (1octanoBa Bix 08.12.2009 p.). bausbke npaBuso icHye iy
npaktuili BACY: Ilocranosa ILnerymy BACY Ne 7 Big 20.05.2013 p. «IIpo cymose
pillleHHs1 B aJMiHICTpaTUBHIIl cripaBi» BKasye, 1[0 BU3HAHHS akTa cy0’'€Kra Baj-
HUX MTOBHOBa)K€Hb HEUMHHWM O3HAYA€ BTPATy YMHHOCTI TAaKMM aKTOM 3 MOMEHTY
HaOpaHHsT YUHHOCTI BiIMOBITHUM CyZOBMM pillleHHsAM abo0 3 iHIIOro BU3HAYEHOTO
Cy/ZIOM MOMEHTY ITiCJIsl IPUMHATTS TaKoro akTta. Ycrasena noauiiist BACY 3 1iporo
npuBoy chopMyIboBaHa Tak: <Y Pa3i BUBHAHHSA HE3aKOHHUM (TIPOTUIIPABHUM) ...
HOPMATHUBHO-TIPABOBUII [aKT]|, SIKIIO iHIIlE He BCTAHOBJIEHO 3aKOHOM ab0 He 3a3Ha-
YEHO CyJIOM, BTpaya€ YMHHICTD IMic/Is HaOpaHHs 3aKOHHOI CUJIA CYIOBUM PIIlIEHHSIM>.
[ToctanoBa BACY Bix 09.06.2016 p. y cupasi Ne 495/6137/14-a (Ne B €1 P-
CPY 58328662), Yxsama BACY Big 10.09.2015 p. y crnpasi Ne 2a-6289/10/1470
(Ne B €/IPCPY 52129745).

Ax BUNIMBAE 3 3a3HAYCHUX MO3UIIIH, Y CY/JOBOIO OPraHy iCHY€ MOKJIUBICTD
BCTAHOBJIEHHSI IATH BTPATH YUHHOCTI aKTOM OLJIbII PAHHBOI, UMM MOMEHT HaOpaHHS
CUJI PIMIEHHSIM CY/y 3 IhOTO MUTAHHS, 10 O3HAYaTUMe B TaKOMY pa3di 3BOPOTHY
JIif0 pillleHHs, B TOMY YMCJI B aCHeKTi MONTMPEHHs Ha MpaBa Ta 060B’I3KN Cy0 €KTIB,
fopunyHi dhaktu. BogHouac ciiji 3a3HaYMTH, 1110 MpoIecyajbHe 3aKOHOJABCTBO
MPSIMO He HA3WBA€E TaKi PillleHHA aJMiHICTPAaTUBHUX CY/IIB Ii/ICTABOIO JIJIS TTePersiLy
CY/IOBHX PillleHb 32 HOBOBUSIBJIEHUMHU O0OCTaBHHAMIL.

AKmmo K 3aK0H 4K cy/noBe PillleHHSI He BU3HAUAIOTh TaKy JIaTy, TO BiITOBIIHUI
aKT 3a 3araJbHUM TIPABUJIOM BTPAvYa€ YNHHICTD TiC/IsT HAOPaHHST 3aKOHHOI CHJIU CY/I0-
BUM pinieHHsM (auB., Hatp., pitnenns Big 24.03.2016 p. y cupasi Ne 826,/16447/15),
TOOTO Ma€ HeraitHy [ifo, TOAIGHO 0 OMICAHOTO BWIIE MOPSIKY, 0 3aKOHOIaBYO
BcTaHoBJeHUN 17151 pineHp KCY.

AKIIO TOBOPUTH TOI0 OCTAHHBOTO BUTA/IKY PO (PaKTUUHY JIif0 IPYTOTO PiBHS,
TO JIOTIYHO TPUITYCTUTH, 110 CYAH, Y TOMY YMCJi aIMiHICTPATUBHI, 3aCTOCOBYIOTb
aHAJIOTIYHUM TiaXiA, mo i crocoBHO Aii pimenb KCY. Hanpuxksaz, y piniessi
Ne 6-17140cB14 Big 10.09.2014 p. BACY BKa3sye Ha HEOOXiIHICTH TEPEBIPKH, YK
BCTAQHOBJIEHO Y TIOCTAHOBI Cy/My TIPO BU3HAHHS HE3aKOHHUM Ta HEUMHHUM HOPMa-
TUBHOTO PillleHHd BUKOHABYOTO KOMITETY 4ac, 3 IKOTO BOHO BTPAavya€ UMHHICTD, 1O
JIa€ MOKJIMBICTb BCTAHOBUTH, 3 SIKOTO MOMEHTY T103MBaYKa Ma€ 1IPABO Ha 3/[iHCHEHHS
nepepaxyHKy BapTOCTi OMJIaTH KOMYHAJTbHUX TIJIATEKiB.

Pazom 3 TiM 1pobsieMu B pO3yMiHHI /il B Yaci pillleHb MUX CYAIB € CILIbHUME
3 BUCBITJIEHUMH BuIIe 11100 pintenb KCYV.

Bucnosexu. 1lincymoByious, BapTo BKazaTu Ha Take. TeMIopasbHy [il0 pillleHb
CyZliB 3 HOPMOKOHTPOJIIO CJIijI PO3TJISAATH K y KaJeHIAPHOMY acleKTi — HaeTbcs
PO JIi10, 110 TIOYMHAETHCS 3 IaTU HAOYTTST YMHHOCTI BiTIOBIIHUM PillleHHSAM, Tak i y
akTUIHOMY acneKTi — WAeTbCs PO HAPSIM TOIUPEHHST y Yaci MpaBoOBUX HACJI/I-
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KiB PillleHHS TIPO BU3HAHHS TIEBHUX HOPMATUBHUX IIPUIUCIB HEUMHHUMU Y BUTJIS/I
1IOTO 3BOPOTHOI, HeTaliHOI 4 nepcreKTnBHOI fii. [Ipn mbomy Taka aktudHa /1id Mae
nBopiBHEBMH xapakTtep. Hacammepe/; BoHa 1osisira€ y BCTAHOBJIEHHI 1IEBHOI MUHYJIOI,
TENepiNHpol Y MaiOyTHBOI JaTi BTPATH YMHHOCTI BiAMOBIIHUMN HOPMaTUBHUMMU
npunucamMu (OTOK, HAIIPUKJIA/A, 3BOPOTHY /IiI0 MaTUMe pillleHHS CY/Y, 110 BU3HA€E
HEUYMHHUM MeBHUI HOPMATUBHUU MPUTTUC 3 MOMEHTY BBe/IeHHS HOTO B JIiI0 B MUHY-
JIOMY TOJI0 AT HaOpaHHs cuuiu pinteHHsiM ). DakTdyHa Jist APYTOro PiBHS MOJISITAE
y BILIWBI pillleHHs Cy/Iy Ha TeBHI (haKkTh, mpaBa, 000B’I3KK CyO €KTIB, 3aI€KHO BiJ
TOTO, SIK BOHHM PO3TAIllOBaHi B 4yaci MO0 jaT HabpaHHS HUM Cujn (HAIPUKJIAL,
3BOPOTHOIO JIi€I0 PillleHHS € WOTro IONIMPEHHs Ha 3aBepllieHi 1mpaBa Ta 000B IA3Ku
cy0’exTiB, akTH, 110 MaJU MicIle /10 3a3HaYEeHOl JaTH).

Anaui3 cy10BOI TPaKTUKHU MIOJI0 PO3IJISTHYTOTO MMUTAHHS /TO3BOJISIE TIe pa3 KOH-
cTaTyBaTé PO3OIKHOCTI B iHTEpPIIpeTallii MOHITTS PETPOAKTUBHOCTI, MO iICHYIOTh ¥
BITUM3HSIHII HayIli Ta TPaKTUIl (KJIOYOBOIO MPOBJIEMOIO JIMITAETHCS TTUTAHHS TIPO
Te, sIKe TIOHSITTSI OXOILIIOE JIif0 HOBOTO MPUIIMCY Ha He3aBepIeHi TpaBa, 0008’ A3Ku
cy6’€eKTiB, MTPABOBIIHOIIEHHS, 1[0 TPUBAIOTH HA MOMEHT HaOyTTS HUM YMHHOCTI —
3BOPOTHA YW HeraliHa /lisl), a TAaKOX BIJICYTHICTh YiTKOTO PO3YMIHHSI TOTO, SIK Ma€
3a 3araJIbHUM MPABUJIOM [iSITH B 4aci HOpMa IpaBa B yMOBax 3a00POHHU PETpPOaK-
tuBHOCTI. [IpaBusa ii B yaci HOpMATUBHO-TIPABOBUX aKTiB, Y TOMY YMCJi KOHCTHU-
TYIiiiHY 3a00POHY PETPOAKTUBHOCTI, JOKTPUHA Ta CYAW CXHMJIbHI TOIUPIOBATH i Ha
TemriopajbHy Aifo pinerb KCY, ToMy BkasaHi mpo6JeMHu Jai0ThCST B3HAKK 1 /ISt
TTOCJIITOBHOCTI Ta y3TOJKEHOCTI YKPaiHChKOI CY/IOBOI MPAKTUKU 3 PO3TJILIY CIIPaB,
MOB’s13aHMX 3 [i€lo B yaci pinteHb KCY 3 HOpPMOKOHTpOJIIO.

Sxmo 6paru xo ysaru nommmpenns pimenns KCY na nesni ¢dakrtu, npasa ta
060B’s13K1 cy6’'€KTIB, TO aHAJ3 CY0BOI MPAKTUKU CBIYUTH PO TEHAEHIIII0 CIIPUi-
HATTS pitmeHb KCY gk Takux, 10 MaoTh MEPCIeKTUBHY [Iif0, O/IHAK iCHYIOTb TIPH-
KJIa/li HeraitHol Ta 380poTHOI il pirtenb KCY. MoskHa cTBep/KyBaTH, 1o Mo/ ibHa
CUTYaIlid Ma€ Miclle i M0/I0 CIPUUHATTA /il B Yaci aMiHICTPaTUBHUX CY/IiB 3 HOP-
MOKOHTPOJII0. €MHOIO iICTOTHOIO BiIMIHHICTIO TYT € MOXKJUBICTD a/IMiHICTPATUBHOTO
Cy/ly BU3HABATH BiAMOBIIHWII HOPMATUBHUI TPUITKC HEYMHHUM 3 OLIBII PAHHBOI
JaTh, YUM HAOYTTS 3aKOHHOI CUJIH pitteHHsIM cyy. Lle BKasye Ha po3mmpeni MOK-
JIMBOCTI HaJIaHHA 3BOPOTHOI JIil PIllIEHHSIM QIMiHICTPATUBHUX CY/IB ITI€T KaTeTopii.
VTiMm, sIK BiKe HIILIOCS, TIPOIlecyaibHe 3aKOHOJABCTBO He Iependadae MexaHizMy
TeperJisjly CyZIoBUX pillleHb Ha Ti/ICTaBl 3a3HaUYeHUX PillleHb aJIMiHICTPATUBHUX CY/IiB.

BozHouac MOKIMBOCTI aHyJIIOBaHHS aKTa 3 MOMEHTY HaGpaHHS HUM YMHHOCTI
MaioTh OYTH 3aIIpOBaKeHi 3aKOHOAABYO 1 111010 HEKOHCTUTYIIiHUX akTiB. e ycyne
PO30IKHOCTI B MifX0/1aX, IO iCHYIOTh CTOCOBHO MpaBwiI Aii B 4aci pimens KCY Tta
aJIMIHICTPAaTUBHUX Cy/AiB Ykpainu. Takosxk 11e 710 TIeBHOI Mipd YMOKJIMBUTD MPAK-
TUYHY peasizallito JOKTPUHAIBHOI ifiel, SIKy CJIYITHO Bi/ICTOII0TH B IOPUINYHIN HAYTI,
PO HEOOXIAHICTh HOALTY akTiB myOJIiuHOI Baaau (B aCIeKTi MOKIMBOIO BUSHAHHS 1X
HEYNHHUMUI ) Ha OCIIOPIOBaHi Ta Hikuyemui. OcTaHHi sIK Taki, 1m0 Tpydo Ta 0YeBUIHO
nopymyioTs KoHCTUTYIIiT0, TPUHITMTIN TIPaBa, 3aKOHOAABCTBO, HE MAOTh MOPOJIKY-
BaTU HACJIIKY Bijl CAMOTO TIOYaTKy CBO€EI unHHOCTI [8; 14, c. 65—66; 15].
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Taxosx caiy miKpecanTH, 1o TpaBuJIa il B 4yaci akTiB 3 HODMOKOHTPOJIIO MaJn
6 y3rojKyBaTHCS 3 HACJIJKaMH, 1[0 BUIIJIUBAIOTH 3 MPUHIMIIB npsamoi aii KoH-
CTUTYIII1 Ta TMPIOPUTETY aKTIB BUIIOI IOPUAMYHOI CUJIU MO0 AKTiB HUXKYOI CHJIH,
Ta TOJISATAI0Th, 30KpEMa Y MOKJIUBOCTI BIIMOBM BiJl 3aCTOCYBaHHS HOPMAaTUBHOTO
MPUTINCY, SKUH CylepeunTh BUINIUM akTaMm (HACKIJbKU 1€ JI03BOJISIE BITUM3HSIHA
IpaBoBa cucTeMa), 6e3 OKPEeMOro pillleHHs CYAy PO BU3HAHHS HEYMHHUM TaKOIO
npunucy. Taka BiZiMOBa 32 CBOEIO CYTHICTIO € TIEBHUM aHAJIOTOM PETPOAKTUBHOCTI
MTOTEHIITHOTO PillIeHHsT Cy/ly PO BU3HAHHS HEUMHHUM HEIIPABOMIPHOTO MPUITHUCY.

3arajioM Ha TeTepiliHiil MOMEHT MOJKHA CTBEPJIKYBATH PO BiICYTHICTh OJIHO-
3HAYHOCTI Yy PO3yMiHHI NOMMPeHHd y yaci HacmikiB pinmterb KCY Ta aaMinicTpaTus-
HUX CYJiB YKpaiHU 3 HODMOKOHTPOJIO y MPAKTUIll, a TAKOXK TEeBHY CyIepeunBiCTh
i HETIOBHOTY y TTPABOBOMY PETYJIIOBAHHI I[bOTO MATAHHSI.
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Temporal effect of decisions on judicial review of legislation in Ukraine

The author has analyzed the temporal effect of the decisions of the Constitutional Court of Ukraine
and administrative courts of Ukraine on judicial review of legislation. It is proposed to consider the
direction of temporal effect in two aspects: firstly, as the definition of the past, current or future date,
starting from which the unlawful legislation ceases to be effective; and secondly, as the effect of the
decision on facts, legal rights and obligations, depending on their location in time with respect to the date
of entry force of the corresponding decision. It is noted that in these cases the temporal scope of effect
of a judgment correlated with the one of temporal effect of acts which ceases to be effective on their
basis. The analysis of national legislation and practices has proved that the judicial review decisions of
the Constitutional Court of Ukraine have mainly immediate or prospective effect and only in some cases
retroactive ef fect; similar decisions of administrative courts are retroactive in a wider range of cases. The
research highlights some defects of domestic legal regulation of the abovementioned issues.
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Iocmanoexa npoéaemu. Teopist Gyb-SIKOTO HAYKOBOIO 3200y II3HAHHS OTPUMYE
CBOIO KOHKPETU3AI[I0 Y BiIMOBIIHIN METOMII 1 TeXHiI focikeHHs. Came MeTomKa
i TexHiKa SIK CKJIaJIOBI €JIEMEHTH BHYTPIIIHBOI CTPYKTYPU METO/Y POOJISATH OCTaHHIi
MTOBHOI[IHHUM IHCTPYMEHTOM JIJIsI IOCATHEHHSI MeTH HayKoBoro nonryky. Hespakaoun
Ha Te, IO METOJ, MA€ JIBa PiBHOIIHHI BUMIPU — TEOPETUYHUI Ta IHCTPYMEHTAb-
HUH — JI0 OCTAaHHBOI'O Yacy B iCTOPUKO-IIPABOBill Haylli JJOMiHYBaB JHIIe TEPIInii,
Ta i TO TEPEBAKHO Y BUTJISII 3aTalbHOHAYKOBUX a0CTPaKIliil. Y pe3yJsrati cydacHi
JIOCJTDKEHHST B TaJty3i icTopii lepskaBy i ipaBa y 6araTbox BUIIAJKaX MPOBOSATHCS 6e3
TOTIEPEIHBOI METO/IOJIOTIYHOI MIZITOTOBKY, & CaM JIOCTIIHUK HAl4acTillle 3aJIUIIAEThCs
Ha CaMOTi 3 BeJIMYE3HUM 1 HAJ[3BUYAHO CKJIAJHUM iCTOPUKO-TIPABOBUM MaTePiaioM.
Kontieniiisg po3riisiny cTpyKTypH HAYKOBOTO METO/Y KPi3b IMPU3MY TeOpii, METOJIUKH i
TeXHIKU JI03BOJISIE IK YPIBHOBKUTU PiBHI HOTO TIPOSIBY, TaK 1 30CE€PEANTH BPEIITi-PerT
yBary Ha iHcTpyMeHTatbHOMY BUMipi. CydacHOMY BU€HOMY TTOTpiOHA He JIUIie Teopis,
a i Ha/liHWI Ta eDeKTUBHUI IHCTPYMEHT JIJIs1 BUPIIIEHHS TIOCTABJIEHUX 3aB/IaHb, TIPU-
YOMY 1151 Te3a CTOCYEThCS BCiX raysyseil HaykoBoro 3HaHHs. 1o sk 10 koMIapaTuBHUX
iCTOPUKO-TIPABOBUX IOC/IIKEHb, TO MpobjieMa iX BiIIOBIIHOIO iIHCTPYMEHTAIBLHOTO
3abe3TeueHHsT BUHUKAE BKe Ha eTarti (hOpMYJIFOBAHHS TeMU POOOTH, OCKIJIBKU TPaIy-
1iiiHe BCTaHOBJIEHHSI aKTYaJIbHOCTI, IPOOJEMHOCTI Ta HAyKOBOI HOBU3HU TYT HPSIMO
00yMOBIIeHE CIEI(IKOI0 TOPIBHSAIBHOTO iCTOPUKO-TTPABOBOTO aHATII3Y.

Axmyanvricme memu ctatTi 0OYMOBJIEHA BiJICYTHICTIO Y CydYacHiil METOI0IOT
ICTOPUKO-TIPABOBOI HAYKHU JIETAJIBHO PETJIAMEHTOBAHOI METOAMKH i TEXHIKUA 3aCTO-
CyBaHH$I KOKHOTO 3 ii 3ac00iB HayKOBOTO Ti3HaHHs. Ti 3HaHHS PO iICTOPUKO-TIPa-
BOBi MeTOJ/IH, SIKi € Ha CbOTO/IHi, BKpail ypuBYaCTi, HEIOBHI i CIIOpaJIMyHi, TOX He
JIAI0Th IIOBHOIIHHOTO YSBJIEHHS ITPO TPOIEAYPHU Ta iX MOCiIOBHICTD, SIKUX TTOBUHEH
JIOTPUMYBATUCH JTOCJTIIHUK TIPY BUKOPUCTAHHI TOTO YK 1HIIOTO METOAY. A SIK CBiji-
YUTh MPAKTUYHUH JIOCBIiJl, HASIBHICTH TEXHOJIOTII Ta 11 3aCTOCYBAaHHS BiIMOBIHO 10
IHCTPYKIIii 3HAYHO CITPOIIY€E POOOTY, BMEHIIYE KiJIbKICTh MOMUJIOK 1 JI03BOJISIE CKOH-
LIEHTPYBaTUCS Ha KiHIIEBill MeTi IiJIbHOCTI.

Ananiz ocmannix docaioxicens i nyéaixayiti. 3arajioM IIpaBoBa KOMIapaTHBic-
THKA Ta Il METOZO0JIOrI ByKe TPUBAINI Yac rnepebyBae y HeHTpi yBaru 6aratbox Bio-
MUX TIPABO3HABIIIB, cepejl SIKNX, 30KpeMa, MokHa BKazatn X. bexpysa, M. A. /lamipi,
O. B. Kpecina, X. Kporia, JI. A. Jlyie, O. B. I[lerpummna, A. X. Cainosa, A. O. Tine,
€. O. CkpumimpoBa, I. M. Curap, K. IIBaiirepra, I. B. IlIBexosa ta in. Bognouac
Mailke He BUBYEHUM, IO i 0OOYMOBJIIOE MPOMAOBKEHHS BiAIOBIAHOI TOCIiIHUIIBKOT
poboru.

Mema cmammi nosisitae y BCTaHOBJIEHHI TUX OOOB’SIBKOBUX METOAUYHUX
IPOIe/lyp Ta €TaliB, SIKUX MOBUHEH IOTPUMYBATUCS JOCJIIHUK TIpU oOpaHHi i
(opmyJsIOBaHHI TEMU MOPIBHSIIBHOTO iCTOPUKO-TIPABOBOTO JIOCTI/IPKEHHST JIJIsT YHUK-
HEHHS KPUTUYHUX IMOMUJIOK W BU3HAYEHHS MPABUJIBHOTO HAIIPSIMY CBOEI HAYKOBOI
JUSJIBHOCTI.

Buxnao ocnoenozo mamepiany. Bubip temu Oyab-sIKOrO HAYKOBOTO JOCJIi-
JUKEHHsT 000B’SI3KOBO OB’ SI3aHN 3 BU3HAYEHHSIM 11 aKTyalbHOCTI, TPOOJIEMHOCTI Ta
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HaykoBol HoBU3HHU. Came 3 BHOOPY TeMH, SIK TPABUIIO, TOYNHAETHCS HAYKOBa poOOTa,
TOJK 1€ € HaBasKJIMBIIITNM Ta HalBi[MOBIJaIbHININM eTarmoM pobotu BueHoro. I1pa-
BUJIbHE BU3HAYEHHS] TEMHU YacTO OOYMOBIIOE YCIIX BCi€l HAYKOBO-IOCITHUIIBKOT
nistibHoCTi [15, €. 44].

XapakTepucTHKa aKTyaabHOCTI TeMU Tiepefbavyae mporeaypy ii 0OrpyHTyBaHHS,
1[0 03HAYA€ HaBeJIeHHS MiKPITJIEHNUX /J0Ka3aMU BaroMuX HayKOBUX JIOBOJIB Ha il
KOPHUCTD, BUKJIQJICHUX Yy TIEBHIi cucTemi. [HIIUMY cJloOBaMK, TeMy HAayKOBOI po6OTH
MOKHA BBa)KaTU OOTPYHTOBAHOIO, SIKIIO 3HAWIEH] TIEPEKOHINBI apTyMeHTH, sIKi CBi/I-
YaTh PO Te, MO JOCIKEHHsT 3 00paHoi TeMu Ma€ OyTH TPOBEIEHO HETaiiHO, 0
TeMa € 3aTpebyBanoio i cBoedacHoro. H. JI. KopiryHoBa Bka3sye, mo GaraTopidmmii
JIOCBiJI KEPIBHUITBA AMCEPTAIliIMHUMU JTOCIIKEHHIMI aclipaHTiB Ta 3100yBaviB
CBIJTYNTB, IO O(DOPMIIEHHS aKTYaJbHOCTI TAETHCS aBTOPaM JOCUTDh BaKKO... barato-
CJIiB’d, TJTyTaHa JIOTiKa, MOBTOPH, HEBUTIPABAAHO BEJTUKUI TIEPeJIiK MPi3BUII MUCIIH-
TeJIB Ta BYECHUX, SIKi 3aJMIINAJINA CBIl CJIiJl y BUBYEHHI HAUOLIbIN GIM3bKO MOB’I3aHUX
3 TEMOIO JINCepPTallil MUTaHb, POIINBYATICTD YSIBJIEHDb MPO CHOHYKAJIbHI IMITYyJIbCH
JI0 PO3POOKH TEMHU, IO 3aSIBJSIETHCST, 3 OOKY COIyMY — OCb HAiOLIbII OUeBUHII
Hepestik HeJOJKIB, SKi IPUMYIIYIOTh OiJIbII IIPUCKIIIMBO CTABUTUCS 10 OOIPYHTY-
BaHHS aKTyaJbHOCTI TeMHU HayKoBoi poboru [7, c. 8].

Tema HAYKOBOIO JOCJIIKEHHS OBUHHA XapaKTepU3yBaTUCS I CBOEIO IIPOOIeM-
HicTIO, TOOGTO GYTH MOB’SI3aHOI0 3 PO3B’sI3aHHAM MeBHOI TipobaeMu. ITix mpobaemoro
3a3BUYAll PO3YMIIOTh CKJIQJIHE HAYKOBE 3aBIAHHsI, 10 OXOILTIOE MIEBHY 00JIaCTh 3HAHD
i Mae mepcriekTrBHE 3HaYeHHs. [locTaHoBKa MPOGJIEM € CKIIAIHOIO 1 BiIMOBIATIbHOIO
samaueio. Kpim toro, Tpeba BifpisHATH MCeBAOMPOOIEME BiJl HAYKOBUX MPOOGJIEM;
MePIIi 3aBK/M MAIOTh AHTUHAYKOBUI XapakTep.

HayxoBa HOBU3HA TeMU MOCJIKEHHS TTPSIMO TIOB’sI3aHa 3 BUPIMIEHHSM HOBOI
HayKOBOI 3a/1a4i. [le o3Havae, 110 TeMa y Takiil IIOCTAHOBIN HIKOJIN He PO3POOJIsIacst
i 3apa3 He pO3pOOISIETHCSI, TOOTO MYOIIOBAHHS TEM BUKJIIOYAETHCSI.

[Tpu BUGOPi TeMM TOPIBHSIBHOTO iCTOPUKO-IIPABOBOTO IOC/IIIZKEHHS, OKPIM
BUIIEBKA3aHUX 3arajibHUX XapaKTePUCTUK aKTyaJbHOCTI, IIPOBJEMHOCTI i HayKO-
BOI HOBU3HU, CJIiJi BPAXOBYBATH 1 HU3KY cHeludiuHnX, SKi AOIITBHO MOALIATA HA
neKiibKa OJI0KIB:

1) Bubip kpaiuu (KpaiH) MOXO/KEHHST iCTOPUKO-TIPABOBUX 00’€KTIB;

2) Bubip 00’€KTIiB MOPIBHAIBHOTO i1CTOPUKO-IIPABOBOTO aHAJII3Y;

3) obpants Buay (BUIIB) MOPIBHSIHHSL.

Bubip kpainu a6o KpaiH MOXOIKEHHS ICTOPMKO-IPaBOBUX 00’€KTIB € Haii-
NPIOPUTETHIIINUM TTUTAHHIM, SIKe MOTPIOHO BUPINIMTH Ha TTOYATKY OOpaHHS TeMU
MaiibyTHHOTO MOPIBHAIBHOTO ICTOPUKO-TIPABOBOTO A0CiKeHHs. TToB s13aH0 11ie 3
HEeOOXiTHICTIO JIOCKOHAJIO 3HATH MOBY mopiBHIOBaHuX 00’ektiB. Tak, K. I[Bafirepr i
X. KboTI 3ayBakyi0Th, TOBOPSTYM TTPO HOPMHU OOMEKEHD [TPU BU3HAYEHHI ITPeiMeTa
KOHKPETHOTO MOPIBHAJIBHOTO JIOCJI/KEHHS, M0 YacTO He3/I0JaHHOIO TepPenIKo/1010
TYT € He3HaHHsg MoBU [16, ¢. 64—65]. Cupasai, MoxHa 6yt g00pe 00i3HAHUM B
ictopii nepxasu i npaBa CIIIA, Aurnii, @paniii, Himeuunnu Toiro, aje He3HAHHS
MOBHU IIUX KpaiH YHEMOKJIUBJIIOE OOpaHHS BiAMOBIIHUX 00’€KTIB /sl TIPOBEIEHHS
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MOPIBHAJIBHOTO aHAi3y. 3BUUYAITHO, MOKHA BUKOPUCTOBYBATU IEPEKJIAAN TUX abo
IHIX 1CTOPUKO-TIPABOBUX JIXKEPET, ajie TIPU 1TbOMY 3aBXKIW CJIiJT TaM ATaTh PO MOK-
JIUBICTD MOMUJIKY TTEPEKJIAIAYa, 3aBASAKU SIKil ayTEeHTUYHUIN 3MiCT TOTO abo iHIIOTOo
icropuko-tpaBoBoTO iHCTHTYTY Oy/e OesHasiiiHo BukpusieHuil. Ile s crocyerbest
1 TOPiBHAJBHO-ICTOPUYHOTO aHaJIi3y BITUM3HAHOTO IIpaBa — B YCiX BUIAJIKaX, KOJIU
ClIpaBa TOPKAETHCS CTapOJIABHIX [Kepest mpasa, Tpeba abo JTOCKOHATBHO BOJIOMITH
MOBOIO JIOKYMEHTIB, a00 MaTu sIKiCHUI Tpo(eCciiHuil epeKIas iX TeKCTiB.

O. II. Tlponmreiin y cBoiii pyHAaMeHTambHIl mpalii «MeToanka icTOpUIHOTO
JIOCTIJPKEHHS» 3ayBaXKYE, 110 </[laBHbOPYCbKUH TEKCT, HaBITh PO34JICHOBAHUI HA
cyoBa, (hpasu Ta ab3aiy, He 3aBXKIM MOXKe OyTH 3pO3YMINNN CydacHOMY YHTAueBi.
Jlist 11bor0 HEOOXiZHO 3HATH OCOOIUBOCTI rpaMaTHYHUX (hOPM €TIOXH, Y SIKY OYB CTBO-
peHuii 1oKymMeHT, 1o BuBYaeThes» [10, c. 83]. Hemocrarna yBara g0 rpamMaTHyHUX
(opM MOBU TIPU3BOAMIIA /IO TIOMUJIOK HABITh JOCBiUeHUX A0oCcHiAHUKIB. [Ipukiazom
I[bOTO MOXKe CJIyTYBaTH aHasli3 cT. 63 «IIckoBecbKoOi cy/HOI rpaMOTH», y SIKiii 3aIIMCaHo:
<A KOTOpPBIIT M30PHUK OTPEYETCS Y ToCynapsi cejia UM TOCyZapb €ro OTpedYeT, — U
rocy/iapio B34Thb y Hero Bce I0JOBUHY CBOETO M30PHUKA, a [1]| 30pPHUK MOJIOBUHY>.

I1. I. bensien, a 3a aum i [1. A. ApryHOB BBasKaJIH, 1110 CJIOBO «CEJI0» HAJIEKUTH 10
CJIOBA «TOCYZapb» i CTBEP/IKYBAJH, 1[0 y CTATTI MAEThCS HA yBa3i «TOCyZaphb cemay,
TOOTO cepelHbOBIYHMI ceHbiiop. 3anepeuyioun i, M. M. BorocioBcbKuil 3BepHyB
yBary Ha Te, IO JIOTIOBHEHHS Y POJIOBOMY BiJIMiHKY «CeJiay» JIO CJIOBA <«TOCYHIaph»
abcosroTHO He BiacTuBe MOBI «IICKOBCBHKOI CyHOI rpaMOTH». Y JTaHOMY KOHTEKCTI
CJIOBO «CeJIO» O3HAYa€ JIJISHKY 1 CTOCYETBCS JIIECTOBA «OTPEYbCs», a 3MicT (dpasu
noJsTae y npasi iopauka ((heogansbHO 3aJI€3KHOTO CeJITHUHA) BIIMOBUTHCS BiJ| Ti€l
JiJsgHKY («cesay ), Ha siKiil BiH cuniB. [Ipn TakoMy rpaMatuyHOMY TJIyMayeHHI ITi€l
CTATTi XapakTep BiJIHOCUH MiX TOCHOJAMHOM Ta i30PHUKOM OTPUMYE 30BCIM IHIIMN
CMUCIIL.

BaskmmBoto yMOBOIO G€3MOMUIIKOBOTO OTIAHYBAaHHSI TEKCTY iCTOPUKO-TIPABOBOTO
JKepesia € 3HaHHs TePMiHOJIOTIi TOTO ICTOPUYHOTO TIEPIOLy, KOJIU BOHO OYJIO CTBOPEHE.
Tax, ne 3natoun jekcukn XI-XIII cT., HEMOXINBO 3pO3YyMITH, YUM PO3PI3HSIOTHCS
Mizk coboto caosa ct. 1 «ITpoctoposoi ITpasau» — «Oparydanos i «OpaTHIO CHIHOBH».
SIKio Apyruii BUCIiB 03Ha4Ya€ cMH OpaTa, TO TEPHIMH — JITH ABOX PiHUX OpaTiB.
Y Cynebuuky 1497 p. cBOro mosicHeHHsI TIOTPEOYIOTh CJIOBA <IIOKIJIOE» — ILIaTa
32 KOPUCTYBAHHS JIBOPOM, «JIOKJIQJ[» — II€PEHEeCEeHHs CIIPaBU Ha PO3IVISAJ Yy BUIILY
incraniito. /st cydacHoro untaya Cymebuuka 1550 p. MOKyTb OyTH HE3PO3yMIJIUMU
CJIOBa <II0BO3» — IIIJIBOJIHA IIOBUHHICTH, «G0SIPCKOe 1e10» — nanmmua. He Besakmii
yrray Cob6opHOro yiaoxeHHs 1649 p. 3MosKe 3pO3yMITH CJIOBA «OTLEIYeTCS» — IIPU-
Hece TPHUCSTY, «0e371eTHO> — 0e3CTPOKOBO Ta iH. Y TaBHHOPYCHKUX JOKYMEHTaX
XI-XVI ct. cn10Bo «roji» 03HavasIo 4ac; «COCy/l» — JIOJAKY, CYZHO; «Ka3Hb» — ITOKa-
PaHHS; «KUBOT» — KUTTS, MAalfHO, TBAPUHY; «HeJessl» — HeJisI0, HelliIbHUH /1eHb;
«IIAKOCTh» — PO30PEHHS, rpabixK; «U30bITOK» — 3AJIMIIOK; «CYTyOblii» — MOABOCHMIL;
«KOCTKU» — BWJI TTO/IaTi; «ITOCEJbCKUIT» — YIIPABUTEIb BOTUUHU; «TPUANH» — BOIH
ta in. [10, c. 85-89]. Ak Gaunumo, JdiHTBicTUYHI mapaMeTpu MailbOyTHHOTO TTOPIB-
HSJBHOTO iCTOPUKO-TIPABOBOTO JIOCTI/KEHHS MAlOTh JIOCUTh Cepilo3He 3HAYEHHS.
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[lo pedi, NOPiBHSIbHI ICTOPUKO-TIPABOBI JIOCJIJIKEHHS Y Taly3i BITYU3HSIHOI iCTO-
pii /ep:xaBu i TIpaBa ChOTOAHI HA3BUYANHO MEPCIEeKTUBHI. TpagutiiHuil JIIHIMHAHI
Mi/IXi 10 BUCBIT/IEHHST THX ab0 IHINUX MPOOGJEM iCTOPUKO-TIPABOBOI HAYKU 3 HOTO
XapaKTepHOIO OIKUCOBICTIO IIPU3BIB /10 CYTTEBOIO 3BYKEHHS IIEPesiKy aKTyalbHUX TeM
JmcepTaiiiiux pobit. KpiM TOro, mpoayKTUBHICTh TAaKOTO ITiIX0/LY BUKIMKAE CEPHO3HI
3ayBa)KEHHS CYYaCHMX HAyKOBIIIB. Y TaKMX yMOBaX HOBUI — MOPIBHAJIbHUN — BEKTOP
ICTOPUKO-TIPABOBUX JIOCJI/IKEHD 3/IaTEH CYTTEBO 03/[0POBUTH HAYKY iCTOpIi fep:kaBu
i IpaBa Ta MPU3BECTH Y HAMOIMIKYIN MEPCIIEKTUBI 0 SIKICHOI 3MiHU TIAPAIUTMU i
po3BuTKy. Kpim Toro, oO6paHHsi icTOPUKO-TIPABOBUX 00’E€KTIB MOPIBHSAIBHOTO aHAJII3Y
cepeJl BITYM3HSHUX 3Pa3KiB 3HAUYHO MiHIMi3y€e MOBHI 0OMeKEHHSI JIJisi KOMITapaTHBiCTa.

Bubip 06’€KTiB MOPiBHAIBHOTO iCTOPUKO-IIPABOBOIO aHAJIi3y — HACTYITHUII eTall
[PU BU3HAYEHH] TeMU MallbyTHHOTO KOMITapaTuBHOTO pociikerns. B. JI. TkaueHko,
roBOPsTYM PO 00’€KT OY/Ib-SIKOI IOPUAMYHOT HAYKH, 3ayBaXKYE€, 10 HUM € <JepsKaBa i
mpaBo, abo JiepKaBHO-TIPaBOBa peasbHicTh» |9, ¢. 13]. Ha aymky IO. A. Tuxomiposa,
«00’€KTH TTOPIBHSILHOTO ITPABO3HABCTBA — HE YMOTJISI/IHI 3a/iadi KaOiHETHUX YIEHUX,
a peaJsibHI 3araJbHOIPABOBI SBUIIA 1 TTPOIECH, 110 BUMAralOTh aHAJI3y, OIIHKU Ta
HPUIHATTS aJIeKBaTHUX JIeP/KAaBHO-IIPABOBMX 3aXO/IB 1 3/1iHCHEHHS HEOOXITHUX [Iiii»
[14, c. 41]. I. M. Curap i O. JI. YopHobaii 3a3Ha4aI0Th, 110 00'€KTaMU TIOPiBHSIBHOTO
MPABO3HABCTBA, a OT/KE i MOPIBHSIBHO-TIPABOBOTO aHAJI3y, BUCTYIAIOTh OYIb-sIKi
3icTaBHi (TTOPiBHIOBAHI) O/IHI 3 OJHUM JI€PKaBHO-TIPABOBI SABUIIA, a YiTKO BU3HAUE-
HUIl aCleKT BCTAHOBJIEHHsI 00’€KTa MOPiBHSIBHOTO TIPABO3HABCTBA JIAE€ JAOCITHUKY
MOSKJIMBICTD BUSHAYUTU MeXi CBOET pOOOTH Ta METOIOJIOTIYHO MPABUIbHO BUKOHATH
nocaimkenns [12, ¢. 32]. JI. A. Jlyup nepekoHaHa, 0 «BU3HAYAJIBHUMU [IJIS1 TTPOIECY
HMOPIBHSHHA € Ba npuHiunu: 1) mopiBHIOBAaHOCTI 00’€KTIB; 2) BiAMOBIAHOCTI PiBHIB
ta (opm mopiBustHHA. O0'€KTH MOPIBHSIHHS MAOTh HAJEXATH 10 MeBHOI chepu
miiicHocTi, Mo iX 06’eaHy€E, TOOTO OyTH TOpiBHIOBaHUMIY> |8, c. 493]. 3ayBakumo,
10 JIJIsT TIOPiBHSIBHOTO iCTOPUKO-IIPABOBOTO METO/LY TaKi BU3HAYEHHSI 00’€KTIB €
HEMOBHUMU, 1 11e 3PO3YMLJIO, OCKIJIbKU /leiHilll 3a1103WU€eHi 3 CyMiZKHOI TTPaBOBO1
JUCHMIJIIHA — NOPIBHSJILHOIO 1IPABO3HABCTBA.

Posriisiaoun CyTHICTh iCTOPUKO-TIPABOBOTO 00’€KTa MOPIBHSJIBHOTO aHAJi3Yy,
CJIiJT 3a3HAYUTH, 110 MTPOCTE JOJIaBAHHS KaTeropii «iCTOpuYHe» 10 BUIIEHABEIEHOTO
TepMiHa «00’€KT TOPIBHSIIIBHOTO TIPABO3HABCTBA» HE BUPIIIYE BCIX METOIOJOTTIHIX
[IUTaHb, SIKi BUHUKAIOTh HABKOJIO 11bOTO Bi/[HOCHO HOBOT'O IOHSTTS Y iCTOPUKO-IIpa-
BoBi# Hayti. M. A. /lamipni 3ayBaskye, 110 crieriudika icTOpUKO-TIPaBOBOTO MT3HAHHS
TOJISITAE Y TOMY, III0 HOTO MOYKHA BBa)KaTU Pi3HOBUJIOM i IIPABOBOTO, i iCTOPUYHOTO
mizHaHHsA. [Ipu 11boMy 11e He 03HAyYaE, 110 ICTOPUK ITpaBa MOBUHEH 3aiiMaTUCs BiJITBO-
PEHHSIM JIBOX Mapasie/IbHUX PSIIiB, OCKIIbKN 00’€KT 3aBK/IM OJMH. [CTOPUKO-TIPaBOBE
Mi3HAHHS — €IUHUI TPOIeC MUCJIEHHS, SIKUN TMOEAHYE y cobi iCTOPUYHMIT 1 Topu-
JMUYHUM pakypcu [4, c. 416—417]. BiamoBigHO icTOpUKO-TIPaBOBA HayKa — Iie HAyKa,
SIKa 0CSTa€ CBiil 00’'€KT y MIMPOKOMY COILIOKYJIBTYPHOMY iCTOPMYHOMY KOHTEKCTI, a
HaWBaXJIUBINIUM €JIEMEHTOM TBOPUOI isJIBHOCTI iCTOPUKA IIpaBa € yBara He JIUIIe
JI0 OKPEMUX MTPABOBUX TEKCTIB 200 IX KOMILIEKCIB, 10 OKPEMUX iCTOPUKO-TIPABOBHUX
¢akTiB, a TAKOXK ¥ /10 TMUPOKOTO COIIOKYIBTYPHOTO iCTOPUYHOTO KOHTEKCTY, B MesKax

36 ISSN 2414-990X. Ipobaemu saxonnocmi. 2017. Bun. 137



LWuzans J. A. Bubip memu nopieHAIbHO20 icMOPUKO-NPAB08020 O0C/TIOXKEeHHSA: NUMAHHA MemoOUKU

SIKOTO PO3Pi3HEHI CBiYeHHs icTOpUYHOTO OYTTS TpaBa 006 €AHYIOThCs i HaGyBaIOTh
CBOTO cMUCJTY. [CTOPUK MpaBa IOBUHEH MTPOHUKHYTH Y IyXOBHUI CBIT TBOPIIS TEKCTY,
BCTynaTtu y Oe3rocepe/Hiil KOHTAKT 3 JOC/IKYBAaHUM CYCITiJIbCTBOM, OTPUMYBATH
HeoTdiIbTpoBaHi (parMeHTH CIPaBKHbOI iICTOPUKO-IIPAaBOBOI PeaJbHOCTI, SKi i
pobJIsATH icTOPilo IIpaBa HayKoIo [4, c. 422].

TakuM YMHOM, HiCYMOBYIOUH BCe BUIeCKasaHe, 00’'€KTH OPIBHAIBHOIO iCTOPH-
KO-IIPABOBOT'0 aHAJIi3y MOKHA BU3HAUMTH 4K 3iCTABHI eJIeMEHTH JIeP:KaBHO-11PABOBOI
PeasIbHOCTI, 1[0 PO3TAIIOBAHI B ICTOPUIHOMY MUHYJIOMY Il BUBUYEHHSI SIKUX MTOTPeOye
IIPOKOTO COIIOKYJIBTYPHOTO KOHTEKCTY. [IpH 11boMY 06O0B’I3KOBO CJTi/I BiI3BHAYNTH
PI3HMINIO MiK iCTOPUKO-TIPABOBUME O0’€KTaMK Ta iCTOPUKO-TIPABOBUMU J[OKYMEH-
TaMu, SIKi CHIBBIZIHOCATHCH SIK 1iJe Ta 4acTUHA. ICTOPUKO-IIPaBOBI AOKYMEHTHU
MOKYTh BUCTYTIATH SIK CAMOCTilHI 06’€KTH, Tak i OYTH CKJIA[0BOI0 YaCTUHOIO O1/IbII
IUPOKUX 00’'€KTIB KOMIAPaTHBHOTO aHai3y. SIK MPUKJIa1, MOKHA HABECTH Ti KOH-
CTUTYIIHHI TOKYMEHTH, 110 MOTPeOYIOTh CBOTO BUBYEHHSI Y PaMKaX MOPiBHSJIBHOTO
JIOCJTIJIKEHHST aHTJICHKOT Ta paHIly3bK0oi OYPIKyasHIX PEBOJIIOIIIIL.

Buxozstun 3 HaBe/IeHOTO BU3HAYEHHSI, MOKHA BUIIJIUTH HACTYIHI BHIM 00 €KTIB
iCTOPUKO-11PABOBOTO NTOPIBHAHHS:

1) muBimizarii;

2) nepxaBu Ta ix (hOPMU: MTPABJIiHHS, TEPUTOPIATBHOTO YCTPOIO, IePsKaBHO-TIPa-
BOBOTO PEKUMY.

3) MexaHi3MU JiepsKaBu, JIepyKaBHI OpraHu Ta JepsKaBHI iIHCTUTYTH;

4) KpU30Bi TIPOIECH JIePKABHO-TTPABOBOI TpaHchopMallii: ABIpIEBi TEPEBOPOTH,
pedbopmu, peBoJTiontii;

5) ¢dopmu mpaBa: MpaBOBi 3BMYAi, IPABOBI IpeleeHTH, HOPMATHBHO-TTPABOBI
aKTH TOIIO;

6) CTPpYKTYpHI eJleMeHTH CUCTeMHU IIpaBa: HOPMHU IPaBa, MPaBOBi IHCTUTYTH,
rajysi Ta mijraaysi npasa;

7) pesyJsibTaTu iHKOpPTOpaIllii, Kojudikailii Ta KOHCOMiIaIlil K Pi3HOBU/IIB CHC-
TeMaTu3allil 3aKOHO/IABCTBA;

8) mpoliec TPaBOTBOPUYOCTI Ta HOTO OKpeMi CTajii;

9) opuanyHa TexHika K CyKYIHICTb IIPUHOMIB 1 IIPaBUJI CTPYKTYPYBaHHS Ta
BUPAKEHHsI TIPABOBUX HOPM, a TaKOX TMOOYZI0BH HOPMATHBHO-ITPABOBUX aKTiB;

10) 1mpaBo3acTOCOBHA IisLIbHICTD JIepsKaBy sIK 0cob/rBa (hopMa peasrisallii nmpasa;

11) ropuanuHa TPaKTUKA;

12) mpaBoBiIHOCMHN: KOHCTUTYIIIIHI, aIMiHICTPATUBHI, KPUMiHAJIbHI, ITPOIIECY-
aJIbHI, IIUBLJIBHI, TPY/OBI, CiMEliHI Ta iH.

13) npaBocBiZIOMICTh, TTPABOBE BUXOBAHHS Ta IIPABOBA KYJIBTYpa TOIIIO.

SIK BUIHO 3 HaBeIEHOTO MepesiKy, OiIbIIicTh yKazaHux 00'€KTiB (hopMaIbHO
HIYMM He BiIPi3HSAIOTHCS Bif 00’€KTIB MOPIBHSIBHOIO IIPaBO3HABCTBA, 1[0 BUMArae
3po0OKTH aKIeHT Ha ixHiil crerudili, sKa, 0 pedi, € Z0CUTh 3HAYHOIO. TakK, MOKHA
BUILINTH HACTYIIHI 0COOIMBOCTI 00'€KTIB ICTOPUKO-IIPABOBOI KOMIIAPATUBICTUKU.

[To-mepire, BHACTIIOK CBOET YaCOBOI BiIaI€HOCTI BiJl TOCTITHWKA TTOPiBHSIbHI
icToprKO-TIpaBoBi 00'€KTH, TTEPeOyBalOYN B ICTOPUIHOMY MUHYJIOMY, MafOTh Habararo
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Gistbiiry BiporigHicTh OyTi canbendikoBaHUMM, HiK 00’'€KTH MOPIBHSAIBHO-TIPABOBI.
SIKIIO y Cy4acHOCTI JOCUTh BasKKO, 3[e0iAbIIOr0 Maiiske HEMOMKIUBO IIiAPOOUTH
HOPMAaTHUBHO-TIPABOBHII aKT, TO iCTOpUYHE MUHYJE Tle 0OMexkeHHsT 3HiMae. [likaso,
1110 MOTHBHU (hasberdikallii icTOpUKO-1TPaBOBUX JOKYMEHTIB MOKYTh OYTH Pi3HUMH,
MOYMHAIOYM BiJl 3aBJaHb 30BHIIIHBOIOMITHYHOI GOPOTHOM i 3aKiHUYIOUM HaMipamu
HOIMYJISIPU3yBatu Ty abo iHIIy icTOpUYHy TocTarh. J[oCUTh YacTo migpoOKu 31iiic-
HIOBAJIMCS y TOHUTBI 3a CEHCAIIE€I0, 3 JITEPATYPHUMHU IIJISIMU, 3 METOIO 1/1€0J10TT1UHO]
60porpbu Toto. CdanberpikoBaHi JOKYMEHTH BUKOPUCTOBYBAIUCS 1 SIK 3aCO0M
aKTUBIi3aIii 60poTHOM HAPOJIHNUX MAC TIPOTHU caMojiepKaBCTBa Ta (heomaniamy. Hampu-
kiaz, Bigomuin dambmmuBuii Hakaz Karepunm I Big 30 xoBtHsS 1763 p. siBHOTO
AHTHU/IBOPSHCHKOTO 3MICTY, Y SIKOMY, 30KpEMa, BKa3yBaJocs PO HACTaHHS 4acy JJisd
BUKOPIHEHHS cepeJl IPEACTaBHUKIB JBOPAHCHKOrO CTaHy XabapHUITBA.

O. II. IIponmTeitn 3a3Havae, Mo «(PaTbIIUBUMU JOKYMEHTAMU IMTUPOKO KOPHU-
CTYBAJIMCS MIPeICTABHUKU MAHIBHOIO KJIACy /IS YKPIIJIEHHS CBOIX BHYTPIIIHBOIIO-
giTnaHux nosutliii». Hanpuknazn, B. H. Tarimes 3naiimos ctBopeny y Hosroposui
mipO6HY CTAaTyTHY TPaMOTY, Y sIKiii TOBOPUJIOCS PO BiJIBHOCTI ITi€l GOSIPChKOI pec-
myOstiku. Y 1epioz 3MillHEHHs caMojiepsKaBcTBa B Pocii MOCKOBCHKI Tocyaapi, KHsi3i
i IpeJCTaBHUKU BEJIMKOTO 0OSpCTBA /i OOIPYHTYBaHHSI CBOIX IIpaB i IPUBIijIeEiB
(babpukyBaiu i1 IepBUHHI MaTepiaau, BKIIOUAIOUN PO3PAHI KHUTU 3 HEPEIiKOM
BUTAJIaHUX TTOXOJIiB, CTaTEHHI CIUCKU 3i 3BiTaMU MPO TOCOJILCTBA, SIKi HAaCTpaBIi
HIKY/ZIM He BIJIIPaBJLINCH, TPAMOTH HA KOPMJIIHHS, SIKi HIKOJU He BUAABAJINCS Ta
in. TpuBasnuii yac y HAyKOBOMY CEPEIOBUIII TOUMIACS JAMCKYCIis PO JIOCTOBIPHICTh
IIEPKOBHUX CTaTyTiB KHA31B Bosonumupa i Apocnasa. Komu y XVI cr. 3aroctpu-
Jacst 60poTbba MixK IEPKBOIO Ta JEP;KABHOIO BJAIOI0, TIPU Kadeapi MUTPOIIOIUTA
OyB BBejleHMIT B 00Ir (ablMBUil ApJUK XaHa Y30eka murporoanty Ilerpy, skuii
MIPOTOJIONTYBAB HEMIICYAHICTD AYXiBHUIITBA CBITCHKNM BiaagaM. DabumBuMu OyJim
it rpamotu Auzpist Borosobebkoro 1159 p. npo BusHanus Hesanesxkuocti Kueso-Ile-
4epChKOTO MOHACTUPS Bijl Biaaan Kuiscbkoro mutpomnosuta ta JIpBa lamuiekoro mpo
3aTBEP/IPKEHHS BUKJIIOYHOTO TIPAaBa EMMUCKOIICHKOTO CYy B MOHACTUPSX cB. MuKoJas
ta Kpmnocekomy [10, ¢. 236—241].

[To-mpyre, ymoBU Ta (DYHKIIOHYBaHHST 00'€KTIB MOPIBHSUIBHOTO 1CTOPHKO-TIPa-
BOBOT'O aHAJII3Y € HACTIJIBKW HEOUEBUHUMHU BHACJI/IOK iX HAJIEKHOCTI 10 MUHYJIOTO,
110 y OLIBIIOCTI BUMAJIKIB TX BUBYEHHS OTPEOYE TIPOBeIeHHsT HeOOXiIHOT iCTOPUYHOI
pekoHcTpyKIlii. OcTtanHs, 10 pedi, 3/IUCHIOETCS Y BUIE3TAAHOMY COIIOKYJIBTYP-
HoMmy (opmarti. OO’eKTH K MOPIBHAIBHO-ITPABOBI BHACJIIOK CBOTO 3B’I3KY 3 Cydac-
HICTIO He TIOTPeOYIOTh Hi IMUPOKOI PEKOHCTPYKII, Hi 3a/lydeHHS ¥ TAKOMY BEJTUKOMY
00csI31 10IATKOBUX METOJIOJIOTIYHUX TT/IXO/IB, TUM OiJIbIlle 3 CyMiKHUX HAYKOBHX
ranyseil. HesBaxaooun Ha JIOCUTH TICHUH B3a€EMO3B’SI30K MOPIBHSIBHO-TIPABOBOTO
Ta IHIIMX METOZOJIOIIYHUX HANPSIMKIB, MacmTabu iX B3a€MO/ii MOPIBHSHO 3 iCTO-
PHMKO-TIPABOBMM IOPIBHSAJIBHUM aHAIi30M BCe K Taku OyayTh HabaraTo MEHIIMMHU.
YMOBU iCHYBaHHS MOPIBHAJbBHO-TIPABOBUX 00’€KTIB OCUTH YacTO € HACTIJIbKU
SBHUMU 1 OYEBUIHUMMU, IO JO3BOJSIOTH i/l YaC TTPOBEIEHHS BiATIOBITHOI HAYKOBOI
pPo6OTH OOMEKUTHICS BUKJIIOYHO JJOTMATHKO-TIPABOBUM ITi/IXOIOM.
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Csoro uacy Bimomuii kommnapatusict M. M. KoBasieBcbkuil 3 11bOTO TTPUBOLY
3a3HayaB, [0 Ha TOIJIs HeOOI3HAHOI JIFOUHU, «BUBYEHHS IIaM ITHUKIB cTapojaB-
HBOTO IIPaBa 3/1a€ThCS CIIPABOIO JOCUTH IPOCTOIO, a BCA 3a/lada BYEHOTO 3BOJAMUTHCS,
MIOHANO1IbIINe, /10 TIIyMadeHHs craTeid... [1lo mecstuii Tom, mo Pyceka ITpaBma — st
HUX OHAKOBO» |5, ¢. 59]. Ha iforo aymKy, Hilo He Moske OyTH OL/IbII aHTHHAYKOBHM,
a TaKOXK BUKJIUKATHU OijIbllie 3MBYBaHHS, a iIHOI i1 0OypeHHs iCTOPHUKIB, K CIIPOOH
IOPUCTIB-TIPAKTUKIB TTPOBOJIUTH JIOCJIIJPKEHHS ICTOPUKO-TIPABOBUX SIBUIT BUKJIIOUHO
3 MO3UIlIA JOTMATUYHOTO MiIXOMY. «3aCTOCOBYBATH JIO TIYMAaueHHS YPUBYACTUX 1
TaKUX, M0 He 3aBKIU MPaBUIbHO HUMU PO3YMIIOThCH, TEKCTIB TY TOHKY Ka3yiCTHUKY,
KOTPY CydacHe IMBiJIbHE TIPABO 3aM03WYUJIO, B YCAKOMY pasi, y HAUCyTTEBININX
pucax, y pUMChKUX IOPUCTIB, BJKUBATH JI0 SIBUIIL 100 PO3BUHYTOTO IMl€ TUBIJIBHOTO
o6y Ty TEPMIHU PUMCHKOI I0PUCIIPY/IEHILT i OpyAyBaTH HOTIM IIUMHU TePMiHAMM, K
icHyrourMH (hbakTamu, — 10 MOKe OyTH Oi/IBIN CBaBLILHIM, HEHAYKOBUM i Hebe3med-
HuUM! — 3 TaKUMU IPUHOMaMU He JIMBHO 3HAWTU PEYOBi CEPBITYTH TaM, Jie HACIIPaB/Ii
fizerbes Ipo oOmMHHI yrigns...» [5, ¢. 60—61].

[To-TpeTe, 00’€KTH TTOPIBHSIBHO-ITPABOBOTO aHAMI3Y Y Cy4aCHOMY CBITi TsTKi-
I0Th JI0 CBOEI SAKINO He yHidikallii, To 10 MakcuMaabHOro 30juskeHHs. Joro He
MOJKHA CKa3aTH MPO 00’€EKTU iCTOPUKO-TIPABOBOTO MOPIBHSIHHSI, SIKi ¥ TepeBaKHiil
61/IBIITIOCTI € YHIKaJbHUMHM, creludivanmMu Ta caMoOyTHIMU. [HIIUMK cioBaMmu,
JlepKaBHO-IIPABOBYIl JlaHmadT MUHYJIOro € HabaraTo OiiblI PIBHOMaHITHUM Ta
VHiKaJbHUM, Hi’K cydacHa TiobanizoBaHa [ep:KaBHO-TIPaBOBa peanbHicTh. OTOX
IIPOBE/IEHHSI KOMIIAPATUBHOTO JIOCJI/IKEHHS 3 iICTOPUKO-1IPABOBOI TeMaTUKKU BUMa-
ra€ Bijl Zoc/aiHMKa JOOPOro 3HAHHS YNCJIEHHUX JIHIBICTUUHUX, KYJIBTYPOJIOTIYHUX,
peNiriiHuX Ta MCUXOJOTIYHUX TapaMeTpiB MOPIBHIOBAHUX iCTOPUKO-TIPABOBUX
00’ekTiB. 3BMUaiiHO, poboTa 3 OCTAaHHIMU € OLJbII Ba)KKOIO, TPUBAJIOIO Ta BiAIO-
BIJIaJIBHOIO Y TOMY KOHTEKCTI, 10 Oy/b-Ka CYTTEBA IIOMUJIKA Y iX PEKOHCTPYKIII
3/IaTHA ICTOTHO CIIOTBOPUTH PE3YJbTATH JOCJI/KEHHS i HETaTUBHO BIIMHYTH HA
fioro 06’€KTUBHICTb.

O6panns Buxy a0 BUIB HOPIBHSIHHS — 3aBePIIAJIbHUI eTall Y BUSHAYEHH] TeMK
MaitOyTHHOTO KOMITAPATUBHOTO JIOCTI/KEHHS, TICJIsST Y0TO MOJKHA TPUCTYTIATH [0 i
0CTAaTOYHOTO (POPMYJIIOBAHHSI.

Y HayKoBiii JliTeparypi 3 MUTaHb KOMIIAPATUBICTUKHN 3aJI€;KHO BiZi 0OPAHOTO KPH-
Tepito BULISIIOTE JIeKiJIbKa BUJIIB MOPiBHsIHB. He Bci 3 HUX MOKYTh OyTH peasizoBaHi
B paMKaX iCTOPUKO-TIPABOBOTO MOPIBHAJBHOTO aHaji3y, a TOMY 3a3HAUMMO JIUIIE Ti,
SIKi MAIOTh OE3TOCEPETHE [IJIsT HhOTO 3HAYEHHST:

1) piaxponiune ta cuHXpoHiuHe. /liaxpoHiuHe NOPiBHAHHA Nepeadadae 3icTas-
JIEHHSI iICTOPUKO-IIPABOBUX 00’€KTIB, PO3TALIOBAHUX Ha PI3HUX YaCOBUX €Tallax CBOIO
PO3BUTKY, HAIPUKJIAJ, MUPOBI Cy/In Ha TepUTOPil YKpaiHu, CTBOPEHI 3a Cy/I0BOIO
pedopmoro 1864 p., i MUPOBI cyau B yKPaiHCHKUX TYOEpHIsIX TMiC/IsT CyI0BOI KOHTP-
pedopmu 1889 p. [Ipu cuHXpOHIUHOMY TTOPIBHAHHI 3iCTaBISAIOTHCS iICTOPUKO-TIPABOBI
00’€KTH B Me’KaX OJIHOTO YaCOBOTO 1HTEPBAITy, HATIPUKJIA/, CYI0YCTPIll Ha TEPUTOPIsSIX
JliBoOpeskHoi i [TpaBobepeskHoi Ykpainu micist 1864 p. IHozai me giaxponivune 1mopis-
HSHHSI Ha3WBaIOTh XPOHOJIOTTYHUM, & CUHXPOHIYHE — IIPOCTOPOBUM. TaKkoX IHIJTKOM
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MOKJIMBO B PaMKaX OJHOTO KOMIAPAaTUBHOTO MOCTiXKeHHS BUKOPUCTOBYBATHU SIK
JlilaxpOHIuHE,TaK 1 CHHXPOHIYHE MTOPiBHSIHHS.

2) BHyTpimHe i 30BHinTHE. [TOPIBHAHHS iCTOPUKO-TIPAaBOBUX 00 €KTIB ycepeanHi
OJIHIET JIepKaBK € BHYTPINITHIM, TTOPIBHAHHS 00’€KTIB, HAJIEKHUX 10 PISHUX JIePKaB
(HaBITH SKIIO OfHA 3 HUX € BITUYM3HSIHOIO) € 30BHIITHIM;

3) MIKpo-, Me30- Ta Makpo-. Y JIaHOMY pa3i MOBa ijie TIPO PiBHI MOPIBHSIBHOTO
anasizy. MikpopiBeHb Tiepeabadae MOPiBHAHHS 06’€KTIB BiAMOBIAHOTO MaciiTaly,
cepeji SIKMX, 30KpeMa, OKpeMi 1paBoBI HOPMU, TIPaBOBI 3BWYAl, MPABOBiI iIHCTUTYTH,
eJIEeMEHTH I0PUJINYHOI TeXHIKH, JesKi Jep;KaBHi OpraHu Ta Jiep:KaBHi YCTaHOBU TOIIO.
Me30onopiBHSIHHS Ma€ Micile U 3aTy4eHHi iCTOPUKO-TTPABOBUX 00 €KTIB, IUPIITIX
3a 06CsITOM i OiJIBIN CKJIAJHUX 32 CBOEIO CTPYKTYpolo. Tak, Ha 1bOMYy PiBHi BixKe
PO3TaIIOBYIOTLCS: MEXaHi3MU Jlep:KaBy, rajaysi 1paBa Ta BeJUKi IPaBOBi iHCTUTYTH,
HOPMaTHBHO-TIPABOBI aKTH, MPABOBIITHOCUHY, IOPUMYHA MTPakTUKa Ta iH. | HapemTi
MaKpopiBeHb Iepeabadac MOPIBHAHHSA HalMacmTaOHIMX 00 €KTiB, cepej SKuX
MOKHA BUOKPEMUTHU IMBIiTi3alii, fep:xaBu Ta ix ¢opmu, pehopmMu Ta peBOJIONI],
[IPaBOCBIJIOMICTD Ta IPAaBOBY KYJIBTYPY. 3BUYAIHO, YITKUX KPUTEPIiB /IS BiIHECEHHS
TuX abo iHIMX 00’€KTIB A0 BiANOBIAHOrO PiBHS HeMae€, — HAIPUKJIAJI, [IPaBOBHIi
THCTUTYT 3aJIE5KHO BiJl KOHKPETHOTO HATIOBHEHHSI MOKE OYTH MPEAMETOM SIK MiKpO-,
TakK i ME3OTOPIBHSIHHS, — THM He MeHIl, Oa)kaHo Xo4a O OPIEHTOBHO Ha MOYATKY
KOMIIAPaTUBHOTO JOCJiPKEHHS BUSHAYUTH HOro MaciiTao,

4) nopmatuBHe i dyHKIioHaTbHE. [Ipr HOpMaTUBHOMY TOPIBHSIHHI BifIIpaB-
HUM IIYHKTOM € CXO’Ki IIPaBOBI HOPMH, iIHCTUTYTH Ta 3aKOHOJaB4Yi akTH. Takuii
HiXi/ 1HO/I TPAKTY€EThCS SIK (POPMaIbHO-IOPUAMUYHIE, a00 JOTMAaTUYHUN aHaJIi3.
HepoaikamMu 11bOT0 BU/Ly TTOPiBHSIHHS € T€, 110 30BHI I/ICHTUYHI IOPUIUYHI TEPMiHU
He 3aBXK/IM MaIOTh OJlHE I Te caMme 3HAYeHHs Y Pi3HUX IIPABOBUX CUCTEMaX, a TAKOX
Te, 10 Ti K caMi TPaBOBI HOPMU Ta IHCTUTYTU MOXKYTh BUKOHYBATU Pi3Hi (DYHKITII.
DyHKIlioOHaIbHE MOPIBHAHHS Mepeadadyae KOMIAPaTUBHUN aHaJIi3 THX MPABOBUX
IHCTUTYTIB 1 HOPM, SIKi BUPIIIYIOTh CXOKY COIiaJbHy MPOo6JeMy, HaBiTh SIKIIO 3a
(hOpPMOIO CBOrO 30BHIIIHBOIO BUPA3y Ta CIIOCOOaAMK BPETyYIIOBAHHS POOIEMU BOHK
€ liaMeTPaIbHO TTPOTUJICKHUMU. Y CYYaCHUX TTOPIBHSIBHO-TIPABOBUX JIOCTIJIKEH-
HSX, SK TPaBUJIO, 3aCTOCOBYIOThCS 1 HOPMAaTUBHUM, i (DYHKI[IOHATbHUN TTiIX0/H,
YTBOPIOIOYM TAaKWM YHMHOM 3Miliate, ab0 HOPMaTUBHO-(DYHKITIOHAJTbHE TTOPiBHSIHHS
[deranpuine mpo 1e aus.: 11, c. 48—-53]. 3ayBakumo, 110 y KOMIIapaTUBHUX
ICTOPUKO-TIPABOBUX JOCJI/I)KEHHAX, BPAXOBYIOUM iX MIUPOKUN COMIOKYJIBTYPHUM
KOHTEKCT Ta He MeHII mupoke (i pisHOMaHITHE) KOJIO iCTOPUKO-TIPaBOBUX 00 €K-
TiB, BU3HAUYEHHs MapaMeTpiB MailOyTHHOT POOOTH 3a 1M KPUTEPIEM HE 3aBHKAU €
MOKJINBUM;

5) MoHOpensTuBHe Ta moJipenstuBHe. CyTHICTh MOHOPEJISITUBHOTO TOPiB-
HSHHST TIOJISITA€ Y CIBCTaBJIEHHI [BOX 00’€KTIB JIMIlle Ha OAHIN IMiJICTaBi, 10 SABJISIE
co6010 O/iHY 3 6araTboX 3araJbHUX IS KX 00'€KTiB BractuBocreil. [losipensaTiusae
MOPIBHSIHHST Ma€ MicIie MpH 3icTaB/eHHI 00’€KTIB 3a KiJbKoMa mijcTaBaMu. SIKIo y
pes3yJIbTaTi MOHOPEJISITUBHOTO TIOPIBHSHHS BUPAYKAETHCS IHTEHCUBHICTD BJIACTUBOCTI
OIHOTO 00’EKTA CTOCOBHO IHTEHCHBHOCTI BJIACTUBOCTI iHIIOTO 00’€KTA, TO y Pe3yJIbraTi
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MOJIiPEJIITUBHOTO MOPiBHSHHS BCTAHOBJIIOETLCS CTYIIHb CXOKOCTI TOPIBHIOBAHUX
00’exTiB 10 BCii cykymnHocti Bractusocreii [1, ¢. 91-107]. OueBuzano, 1o y Komra-
PaTUBHUX JIOCJI/PKEHHAX 3 1CTOPii JIlep:KaBu 1 MpaBa, 110 XapaKTepPU3yIOThCs CBOEIO
CKJIQJIHICTIO Ta GaraToacleKTHICTIO, Oi/IbII MOMIMPEHUM € caMe HOJIPEIATUBHUNA BUJL
nopiBHgHHA. TMM He MEHIII, CJIiJi BUBHATU MOXKJIMBICTH IIPOBEIEHHS poOOTH, IIPe-
METOM 4KO1 € MOHOPEJATUBHUN MOPIBHAJBHUMN aHami3.

OT:xe, 3 ypaxyBaHHSAM BUIIEBKA3aHOTO MOKHA TOBOPUTH TIPO /IBi CTpaTerii
BUOOPY TEMU TOPIBHSILHOTO iCTOPUKO-TIPABOBOTO 0CiKkenHst. [lepima mossirae
y TOMY, IIO CHOYATKY BU3HAYAETHCS BUJ 1 TUI KOMIIAPATUBHOTO aHaJi3y uyepe3
BUDIlleHHs 3a3HAaYeHWX BUIE MUTaHb, a BKe MOTIM MiNyKYEThCS i (hopMyJIio-
€ThCsT camMa TeMa. ToOTO BUPIIIeHHsI 3aBAaHHs 3 OOpaHHS TeMH BifOYBa€eTHCS Y
Harpami Bizi popmadtizailii 10 3MiCTOBHOI KOHKpeTH3ailil mapamerpis. Hampukiarn,
JOCHIIHUK 0OMeKY€E CBill HAYKOBUH mommyk: 1) AHIUIIEI0 K KPaiHOW0 TOXO/KEHHS
IPaBOBUX JIOKYMEHTIB; 2) 3aKOHAMU SIK iCTOPUKO-TIPaBOBUMHU 00’eKTtamu; 3) iax-
POHIYHUM, BHYTPIIIIHIM, MOHOPEJSITUBHUM ME30IOPIBHSHHAM 1IMX 3aKOHIB. | Bxke
MiCJIsT TOTO, SIK BiZOYJIOCST OKPEC/IEHHsT KOHKPETHUX TapaMeTpiB Mail0yTHHOI KOM-
napaTuBHOI poOOTH, y iX paMKax OCTaTOYHO KOHKPETU3YETHCS i (HOPMYTIOETHCS
TeMa JOCIIKeHHA.

3MicT ApyToi cTpaTerii — y BU3HAYEHHI CIIOYATKY KOJIA BJIACHUX 1HTEpeciB
JIOCJTI/IHNKA, BCTAHOBJIEHH] PiBHS HOTO KOMIIETEHTHOCTI, a BKe MOTIM iX opmasrisa-
il 32 BKa3aHOIO CXeMo0. Y JaHOMY BUIIQJKY 3aBJaHHs 3 00paHHS TeMU KoMIIapa-
TUBHOI'O JIOCJI/I>KEHHS BUPILIYETHCS Yepe3 3MICTOBHY KOHKPETHU3AIiIo i MMOAaJIbIILY
opmamizaiito nmapametpi. Hanmpukiaz, 3’acoByetbces, 110 cdepa iHTepeciB BYEHOTO
TOPKAETHCS PO3BUTKY (heomaqbHOI AepsKaBy i mpaBa Ha TepuTopii Cxigroi €Bponmu.
[Ticst IbOTO BUSBJSIETHCS PiBeHb 00i3HAHOCTI MailbyTHBOTO AOCHIHUKA Y i
cepi, i 3 ypaxyBaHHIM piBHS HOro 3HaHb BiAOyBa€ThCst (OPMYJIIOBAHHS TeMU Yepe3
OKpecJIeHHS BKa3aHWX BUIIE XapakTepucTuk: 1) KpaiHamu, epKaBHUIN YCTPiil SIKUX
MOPiBHIOBATUMeEThCS, Bu3HaualoThes Ilosbina i YropiumHta; 2) gK icTOpUKO-1IpaBoBi
00’eKTH 0OMPAIOTHCS MEXaHI3MU AePKaBHOI BJIaAK; 3) BUAAMU HOPIBHIHHS BKa3y-
I0ThCSI CHHXPOHIYHE, 30BHINTHE, MAKPO- 1 TIOTiPesISITUBHE.

Bucnoéxu. TakuM 4uHOM, BU3HAYEHHSI TeMU TOPiBHAJIBHOTO iCTOPUKO-TIPABO-
BOTO JIOCJTI/DKEHHST TTepe1havae JOTPUMAHHS SIK 3araIbHUX, TAK 1 CIIEI[aJbHUX BUMOT
METO[UYHOTO XapakTepy. SIKINO acmeKTh aKTyaJbHOCTI, TIPOOJIEMHOCTI i HAyKOBOI
HOBU3HM € 3araJlbHOMETOAMYHUMM, TO BUOIp KpaiHu (KpaiH) IMOXOIKEHHS iCTO-
PUKO-TIPaBOBUX 00'€KTIB, BUSHAUCHHS caMHUX 00’'€KTiB i BUAY (BUIIB) MTOPIBHAHHS
HaJIeXKaTh /10 CHeliaTbHOMETOIUYHUX YMOB KOPEKTHOIO Ta ayTEHTUYHOTO (CaMoOMy
3MicTy) (GOPMYJIIOBaHHS TeMM KOMIIApaTHBHOI POOOTH 3 iCTOPMKO-IIPABOBOI TeMa-
tuku. Ha 1iboMy etari KoMIapaTuBiCT TIOBUHEH He JIHIie 3a0e3MeYnTH aKTya bHICTD,
po6JIEMHICTD i HAYKOBY HOBU3HY TE€MH CBOTO JOCJIKEHHS, a i BUBHAYMTHU JIiHTBi-
CTHYHI IapaMeTpy MailbyTHHOIO IOPIBHSIBHOTO aHAJI3Y; IEPEKOHATHCS Y TOMY,
110 00’€EKTHU ICTOPUKO-TIPABOBOTO TIOPIBHSHHS He € c(haabcru(iKOBaHUMU; TIPOBECTH
[I0YATKOBY iCTOPUYHY PEKOHCTPYKIIIIO Ta PeTPOCIEKIiI0; SKOMOTa JleTaslbHillle BU3Ha-
YUTU BUJU 1| TUTI TTOPIiBHAJIBHUX TIPOIIETYP.
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Choice of the subject of comparative historical and legal research: issues of methods

Methodical aspects of the choice of comparative historical and legal research subject are considered.
Specific requirements, in particular ones for the choice of the country (countries) of origin of historical
and legal objects; for the definition of the objects of comparative historical and legal analysis; for the
choice of the type (types) of comparison besides the general requirements to the formulation of the subject
of future scientific work related to the definition of its relevance, problematical character and a scientific
novelty are analysed. Consecutive consideration of the key parameters influencing the choice of the topic
of comparative research in the article is aimed at improving the methodical support of scientific activity
in the field of historical and legal comparativistics.
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Iocmanoexa npodaemu. Jlinensysanus i 3abesnedents NeBHUX BB TOCIIO-
NApChKO1 AisiIbHOCTI BifanoBiaHO 70 4. 1 cT. 14 Tocnmomapchkoro Komexcy Ykpainum
(mami — TK Ykpainn) € 3ac000M JIepsKaBHOTO PEryJIoBaHHs y cepi rocrogapioBaHHs,
sIKe CIIPSIMOBYETDHCS 30KpeMa Ha 3a0e31edeHHsT €[MHOI J€PKaBHOI TTOJIITUKY B 3a3Ha-
4yeHiil cepi Ta 3aXUCT eKOHOMIUHUX 1 COIiaJIbHUX iHTEPECIB Jlep;KaBu, HAPOLY Ta
OKPEMUX CTIOKUBAYiB.

IIpaBoBi 3acaau JilieH3yBaHHS TTEBHUX BU/IIB TOCTIOAPCHKOI JiSTbHOCTI BU3HA-
YAIOThCSI KOHCTUTYIIMHUM TTPABOM KOKHOTO Ha 3/[IMCHEHHS Ti/IITPUEMHUIIBKOI /is1Th-
HOCTI, He 3a00POHEHOI 3aKOHOM, Ta MPUHIUINB TOCIOapioBaHHs, BcTaHOBIeHnX ['K
Ykpainu (c1. 6). JlilleH3isd BU3HAYAETHCS SIK JIOKYMEHT JEePyKaBHOTO 3pa3Ka, STKUH
3acBiguye mpaBo cyb’€KTa TOCIoAapioBaHHs — JiilleH3iaTa Ha IPoBaKeHHs (3iiic-
HEHHST) 3a3HaY€HOTO B HHOMY BHU/Y TOCIIOIAPCHKOI IISILHOCTI TTPOTATOM BU3HAUEHOTO
CTPOKY 32 YMOBU BUKOHAHHS JIIEH31MHUX YMOB y MeKaX Bi/ITIOBIZTHUX ITPABOBIZTHOCHH,
IO PETyJIIOI0THhCS 3aKOHOM. Tomy JritteH3yBanss 'K Ykpainu BilHeceHO /10 OCHOBHUX
3ac00iB PETryJIIOI0YOr0 BIUIMBY JIePKaBH Ha AisIbHICTh CY0’€KTIB TOCTIOapIOBAHHSI.

Ananiz ocmannix 00caioxHcenv. 3arabHi MUTAHHS JIEeH3yBAaHHS TOCTIOAAPCHKOI
(miAIPUEMHUIIBKOI ) AisIbHOCTI (hparMeHTapHO AOCIIIKYBAIUCA B poOOTaX YYEHUX
3 aaMinicTpatuBHOTO TipaBa B. B. ABep’snoBa, €. B. /logina, B. K. Kosmakosa,
B. I. Tkauenka, 3 rociogapcbkoro mpasa A. I. Bookosoi, O. I1. Bixposa, H. O. Cani-
axmetoBoi, B. C. [llep6unu. [Tpore criemianbHIX JOCTIKEHD TTPOGIIEM JHiTIeH3yBaHHS
Ta 0COOJIMBOCTEI JITIEH3IHHO-TIPABOBUX YMOB 3iIICHEHHSI TOCTIOAAPCHKOI AisIbHOCTI
3 BUPOOHMIITBA OCOOJMBO HeGe3MeyHnX XiMiuHUX pedoBrH (00’€KTiB) B rocIoap-
CHKO-TIPABOBINl JriTepaTypi soci Opakye, xoua HOPMATHBHO-TIPaBOBa ocHOBa (6a3a)
y 1iif cepi MOCTiIOBHO PO3BUBAETHCS HA HAIlIOHATBHOMY Ta TPAHCHAIIOHATHHOMY
piBHaX. Ile i € memoro Haioi crarri.

Crin 3a3naunTth, mo 3akoH YKpainu «IIpo JinensyBaHHS BUAIB TOCTIOIaPCHKOI
mistrbHOCTI> Bix 2 6epesnst 2015 p. Ne 222-VIII [3] 3akpiruiioe nepesik BUAIB TOCIO-
JIAPCHKOI JIiSIIBHOCTI, 1O TH/JIATA0Th JIIeH3YBAaHHIO, 30KpeMa y cdepi TOBOKEHHS
3 0cOOJIMBO HEGE3MEUHNMU PEYOBUHAME Ta HeGE3MEUHUMHU BiZIXOaMU 32 MEPEKOM,
1m0 BusHauyaeThest Kabinerom MinicTpiB Ykpainu. ¥ i#toro po3sutok npuiinsTi Jliten-
31iTHI YMOBHU MPOBA/KEHHSI TOCIIOAAPCHKOI AiSIIBHOCTI 3 BUPOOHUIITBA 0COOJIUBO
HeGe3MeYHNX XIMIYHUX PEeYOBUH, Mepesik SKuxX BusHadacthest Kabinerom MiHicTpis
Ykpainu [1], iH1II aKTH HOPMATUBHO-TIPABOBOTO PETYJIIOBaHHA B 11iit chepi [2].

3a3HaymMo, 10 y Teopil aJIMiHICTPATUBHOTO IIpaBa OKPeMi aBTOPHU BUIISAIOTH
opraizariiini pos3mopsiiai (ByHKIlII yrpaBJaiHHs, 30KpeMa, HarJa/, KOHTPOJIb, Pery-
moBaHHA [4, c. 101]. I aBTOpr yTOUHIOIOTH (DYHKITIIO YIIPABIIHHS — PETyTIOBaHHS,
BUJIJISTIOTH TPYITY YIIPaBAiHChKUX (QYHKITN Y cepi paBoBoro perysiioBans |6, . 53].

B. K. KonmakoB poarisgae mineH3yBaHHS TiIMPUEMHUATIBKOI JISIbHOCTI SIK
CKJIQJIOBY YaCTUHY JIEPKABHOTO PETYJIIOBAHHS IMiIMIPUEMHUIITBA B YKpaiHi [7, c. 646].

Mu nigTpUMy€eEMO TO3UILi10, BUCJOBJIEHY B TOCIO/IaPCHKO-TIPABOBIl JiTepaTypi,
110 JII[eH3YBaHHS FOCIIOAAPCHKOI MISITIBHOCTI CJIifI PO3TJISAAATH K 3aci0 JepKaBHOTO
PeryJIroBaHHST TOCTIOAAPCHKOI mistmbHOCTI [11, ¢. 29-34], 1m0 6a3yeThcst Ha 3aKOHO-
napuux npunucax 'K Ykpainm (ct. 12).
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Buxnao ocnoenozo mamepiany. Cinin Ha3BaTu it iHITT HOPMATUBHI MPUITHCH
w000 NUEH3Y8anHs K Cneyianvnoi Qynkyii ynpaeninms, npumipom, JlineHsiiHi yMOBH
MPOBAJIKEHHSI TOCTIOIAPCHKOI /iSIBHOCTI 3 MepeBe3eHHsT MacakupiB, HeOe3meuHnx
BaHTaXiB Ta HeOe3MeYHNX BiAX0AiB aBTOMOOIIbHUM TpaHcmopToM: ITocranoBa
Kab6inery MinictpiB Ykpainu Big 2 rpyans 2015 p. Ne 1001 [2]; Jlinensiitai ymoBu
POBAKEHHs TOCHOAAPCHKOI MISIBHOCTI 3 IepeBe3eH s acakupiB, HeOe3IMeqHIX
BaHTaKIB Ta HeOe3IeYHNX BiAX0/IB 3amisHnyauM Tpancroprom: ITocranosa Kabinery
MinictpiB Ykpainu Big 9 rpyaus 2015 p. Ne 1168 [12]; Jlinensiitai ymoBu mnpoBa-
JUKEHHST TOCITOIAPCHKOI isS/IBHOCTI 3 BUPOOHUIITBA BUOYXOBHMX MaTepiasiB MPOMIC-
JioBoro npusHadenst: [Tocranosa Kabinery Minictpis Yipaiau Bix 22 sumas 2016 p.
Ne 604. [13]; Kputepii, 3a SKMMU OI[HIOETLCA CTYIIHb PU3UKY Bijl TTPOBAKEHHS
rocrogapchbKoi AisIbHOCTI 3 MOBOIKEHHs 3 HeOe3leuHuMK BiAXogaMu, IO IIijJIsd-
ra€ JIeH3YBaHHIO, Ta BUSHAYAETHC TIEPIOIMYHICTD 3/IIHICHEHHS TIJIAHOBUX 3aXO0/1iB
JIePsKaBHOTO Harsaay (KOHTposto) MiHicTepecTBOM €KoJIOTIi Ta TTPUPOIHUX PECYPCiB:
[Tocranosa Kabinery Minictpis Ykpainu Big 9 sucromama 2016 p. Ne 804 [14].

SIK dyHKIis yrpaBaiHHS y BIATOBIAHIM Tamysi [5, c. 17], gileH3yBaHHs PO3TJIsi-
JIAETHCST B €KOJIOrO-11PABOBill sliTeparypi.

BesyMoBHO, JOKTpUHAIBHI TiIXOAW BYECHUX OO0 IOPUANIHOI TPUPOIN JIiTIeH-
3yBaHHST TOCIIOIAPCHKOI JISITBHOCTI MAlOTh TIPABO HA iCHYBaHHS, i 1le 00YMOBITIOE
JOIJTBHICTD GiJIBII TPYHTOBHOTO JIOCJI/IKEHHS 11i€i MpobeMy sIK Pi3HOMaHITHOTO
IIPABOBOTO SIBUIIA, 0 HE BUKJIIOYAE 1 HOPMATUBHO-TIPABOBOTO IiJIXO/LY, 3 TOYKU 30py
[IPABOPETYJIIOIOUOTO 1 JIePsKAaBHOPETYJII0I090ro 3aco0y rocrnoAapchbKol AisJbHOCTI,
1oB’s13aHoi 13 Hebe3nmeyHuMu 06’ ekTaMu (HebGe3eyHuMI pedoBUHAMK, 00’ €KTaMU Ta
(hakTopamu — mKepeaaMy TiABUIEHOI HeOe3MeKH, siki 0OYMOBIIIOIOTD i BiAMOBIIHO
1paBoBY (hopMy peryJisilii ep;KaBHOTO 3/IIMCHEHHST PU3UKOBOI TOCIIOIAPCHKOI [Tis1Th-
HOCTI Yepe3 MexaHi3M 3ac00iB IepKaBHOTO PETYJIIOBAHHST TOCTIOIAPCHKOI isIBHOCTI,
1110, SIK CIIPaBE/IJIMBO 3a3HAYAETHCS B FOCIO/IAPCHKO-TIPABOBIiH JliTepaTypi, BU3Hava-
€ThCA KOHCTUTYIIHHUM IIPaBOM KOXKHOTO Ha 3IMCHEHHS MiATPUEMHUIIBKOL JiAb-
HOCTI, He 3a00POHEHOI 3aKOHOM, Ta IIPUHIMIIAME TOCIIOAAPIOBAHHS, BCTAHOBJIEHUMM
ct. 6 T'K Ykpainu.

[Tpore, sk 3a3HAaYAIOTh y4YeHi, He MOKHA BU3HATU BAAJUMH /[BA 3aKOHU, OJIUH i3
SIKUX Tiepebadac JileH3yBaHHs BUIB TOCIOAAPCHKOI MisS/IBHOCTI, a iHIINUN — CTBO-
PEHHS JIO3BIJIbHOI cUCTEMU Y cepi TOCMOAAPChKOI1 JIiIIbHOCTI, Ha TiICTaBl aHATI3Y
SKAX OKpPeMi BUEHI MPOBOJATH 1X OTOTOKHEHHS AK 3aXO/liB IMPEBEHTUBHO-TIONEpe-
JKYBAJIbHOTO XapaKTepy A03BLIbHOI crcTeMu 3abe3edeH s eKoJI0riuHol Gesnexu [9,
c. 115]. Pa3oM 3 nuM po3aMexyBaHHS POJIi i MPU3HAYEHHs KOKHOTO i3 3a3HAYeHUX
3ac006iB ep:KaBHOTO 3a0e3IEYeHHS TOCIOAAPCHKOI MiSIbHOCTI, OB sI3aHO1 3 BUPOO-
HUIITBOM O0COOJIMBO HEOE3MEeUHNUX PEYOBUH, 3AIUIIAETHCS BIIKPUTUM, MTPH IHOMY
OTOTOKHEHHS JI03BOJIY 1 JIiIEeH3i1 ONYCKAEThCSI BYEHUMU B Tajy3i KOMepIiiHOTO
mpasa |8, c. 24].

[To-niepiie, JOKYMEHTH JIilleH3yBaHHS 1 /I03BIJIbHOI CUCTEMU MalOTh Pi3He HaliMe-
HYBaHH4 1 3MiCT, iX TPU3HAYEHHST BI/INOBIIHE Y TIPOIIEAYPi JiTIeH3yBaHHS 1 I03BIHHOI
CHUCTEMHU TOCIIOZIapChKOi AisibHOCTI [10].
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ITo-npyre, BignoBiAHO A0 JliMleH3IMHUX YMOB TPOBAKEHHS TOCIIOAAPCHKOI
JISITBHOCTI 3 BUPOOHUIITBA 0COOIMBO HEOE3MEeUHNX XIMIYHUX PEYOBHH, IEPEJIK SKHUX
BusHavaeTbess Kabinerom MinicTpiB Ykpainu, 10 3asiBM Ha OTPUMaHHS JIiIeH3ii
MalOTh J0/IaBaTUCS BiZJOMOCTI TIPO HASABHICTb JOKYMEHTIB JI0O3BLIBHOTO XapaKTepy
3a BCTAHOBJIEHOIO (POPMOIO, 30KpeMa, TO3UTUBHUI BUCHOBOK JIep>KaBHOI caHiTap-
HO-€ITi/IeMi0JIOTIYHOI eKCIepTu3H, MO3UTUBHUN BUCHOBOK JI€PKAaBHOI €KOJOTIUHOI
eKCIIePTU3HU, JO3BL Ha BUKOHAHHS POOIT MifBHUIEHOI HeOe3IeKn Ta eKCILIyaTallii
(3acTocyBaHHSI) MalllMH, MEXaHI3MiB, yCTaTKyBaHHsI, TOOTO JsKEpeJI IiBUIIEHOT
Hebe3IeKH, 03Bl Ha cleliajbHe BOJOKOPUCTYBAHHS, 03BLJ Ha BUKMIW 3a0py/I-
HIOIOUMX PEYOBUH B aTMochepHe MOBITPS CTAlliOHAPDHUMU JpKepeaMu, HOMEPH Ta
Jaty iX BUjaYi, mepesik ocoO6JMBO HEOE3IMeYHNX XIMIYHIX PEYOBUH, Ha BUPOOHHUIITBO
SKUX OTPUMAHO BHCHOBOK BIJITIOBIIHOI €KCIIEPTH3H, ajapeca 00’€KTa IPOBEIECHHS eKC-
MEePTU3U Ta KUM BUIQHWIT IOKYMEHT JI03BIJIBHOTO XapaKTepy 3a MiAMNCOM 3100yBada
JIIEH3II, MeYaTKy Ta JaTu BUJAHHI.

Taxi x BUMoru BUCyBaioThbes JIileH31HHUMU yMOBaMU TTPOBA/IXKEHHSI I'OCIIO-
JapChKOi [ISIBHOCTI 3 TOBO/KEHHsT 3 HeOe3MeUHNME Bi/IXO/IaMU, 3aTBEP/KEHUMHU
[Tocranosoio Kabinery Minicrpis Ykpainu Big 13 mumus 2016 p. Ne 446 [1].

Takum 9MHOM, TOKYMEHTH 03BIJIBHOTO XapaKTepy MepenyioTh MPOBeJIeHHIO
(3ificCHEHHIO) JIiTIeH3YBaHHST TOCIIOAAPCHKOI MisIbHOCTI, TOB’sI3aHO1 3 BUPOOHUIITBOM
0c06/IMBO HEOE3IEYHNX XIMIYHIX PEYOBUH Ta MMOBOKEHHIM 3 HeOe3euHMMHU BilX0-
namu. He BcTaHOBJIEHE HOPMATUBHO 1 TTOTOKEHHS TIPO Te, MO /I03BIIbHA CUCTEMA €
3ac000M 3a0e31eueHHsT €KOJIOTIUHOI OGe3eKkn Yi 3ac000M JIePKaBHOTO PETYJIIOBAHHS
3IIIICHEHHS TOCIIOAAPCHKOI MIsLIBHOCTI 1010 TOBOKEHHS 3 HeOe3euHuMu 00 €K-
TaMU TOITIO.

Jloriuno, 1110 BifmoBiAHO 10 4. 5 cT. 1 3akony Ykpainu «IIpo JitieHsyBantst BUIiB
rOCIIOIAPCHKOI MisIbHOCTI» Bif 2 GepesHst 2015 p. JsilleH3yBaHHST BU3HAYAETHCS K
3acib IepsKaBHOTO PETYJIIOBAHHS MPOBAJKEHHST BUJIIB TOCIOAAPCHKOI [iSIBHOCTI,
IO TIH/IJISITAIOTh JIIIeH3YBaHHIO, CIIPIMOBaHUMY Ha 3a0e3IeueH s peastizailii €nHol
nepskasroi mosituku (ct. 307).

Y cehepi niyensyeanns sabesneuyemocs (BumiieHo Hamu. — B. A.) 3axXucT eKo-
HOMIYHUX 1 COIiaJIbHUX IHTEPeCiB JeP:KaBU, CYCIIJIbCTBA Ta OKPEMUX CIIOKUBAUIB.
Buxonguu i3 BUKIaZEHOTO, MOKHA BECTU TMOJEMIKY MO0 JIOTIYHOCTI THUITOBOTO
psany cy0’€KTHOTO CKJIaay Ta 3aXUCTy iHTEPeCiB Jep:KaBU SIK YIOBHOBasKE€HOTO
cy6’ekTa mpaBa, CyCHiJIbCTBA, MO He THepeadadyeHo YHHHUM 3aKOHOAaBCTBOM SIK
cy6’eKTa 3aXMCTy Ta y3araJbHEHOro Cy0’€KTa «CIOKUBAYiBy», 10 MAE Miclie JInIie
CTOCOBHO KOHKPETHUX CYO’€KTIB y NMPaBOBIHOCHHAX CIIOKUBAHHS BiAMOBIIHUX
pecypciB Ta MOCyT.

TooBHE X TIPU3HAYEHHS JIIIEH3YBaHHSI TOCHOMAAPCHKOI MiSIBHOCTI SIK 3ac00y
JIep>KaBHOTO PeryJioBaHHS OKPEMUX BHUJIB TOCHOAAPCHKOI [isIIBHOCTI IOJISITAE Y
3abesredeHHi peasizaiiii €1uHOl 1ep:KaBHOI MOJMITUKK Y IIPOIECi BUKOHAHHS €KOHO-
MIYHOI 1 comiasibHOI (DYyHKITIN JiepsKaBy MIJISIXOM Jierasi3allii OKpeMUX BUJIIB TOCTIO-
JapChKOI [IsIIBHOCTI, 0COOJIMBO THX, 110 TIOB’sI3aHi 3 HeOe3edHuMI 06 €KTaMi, TOOTO
HeOE3MEYHNMU PEYOBUHAMU, 10 BUPOOJISAIOTHCS, TePepobISIOThCS, 306epiraloThest
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TOIIO Y BIZIMOBITHUX YCTAaHOBKAX, TEXHIYHUX, TEXHOJOTIYHUX CUCTEMaX SIK JKepesiax
miBUIIleHOi HeOe3MmeKn sl JIIOMHN Ta HABKOJIUIITHHOTO CEPETOBUIIIA.

OTke, JiilleH3yBaHHS 1l€ Bi/IIOBiJIHA BCTAHOBJIEHA IPOIEAYypa, 0 3abe3nedye
€IVHUI TTPAaBOTIOPSIOK 3A1MCHEHHS TOCTI0aPChKOIl AisSTbHOCTI 1 peasizallii Komiie-
TeHIIil cy0’€KTIB TOCIIOAPIOBAHHS Y MesKaX [IPABOBUX Ta €AMHUX BUMOT, BCTAaHOBJIE-
HUX JIEP;KABOIO, JIETATI30BAaHUX JIEP;KaBHUM JIOKYMeHTOM Y (hopMi JIilleH3sii, 3/[aTHUX
3abe31euyBaT €KOHOMIUHI Ta colliajibHi iHTepecu AepsKaBy, YKPAIHCHKOIO HAPOLY
i iHmMX cy6’'€KTIB K CIIOKUBAYIB BiANOBiAHOI IpoAyKIii (BUPOOIB) 3 TOUKK 30Dy
rapaHTyBaHHS iX G€3MEeYHOCTI y TIPOIeci BAKOPUCTAHHS Ta iHITUX (hOPM TTOBO/KEHHST
3 Hebe3meuHnMHU 00’€KTaMI.

3akoH Ykpainu «lIpo sineH3yBaHHsI BU/IIB TOCTIOAPCHKOI JIiITbHOCTI» BU3HA-
Yyae KaTeropito «3100yBad JileHsii» Ta «JieHsiaT». Y MepuioMy BUIIAAKY HAEThCs
npo cyb’e€Kra TOCHoapioBaHHs, SKUI M0JaB 10 OpPTaHy JileH3yBaHHS 3asBY MPO
OTPUMAHHS JIiIeH3i1 Pa3oM i3 MiJTBEP/KEHUMU JOKYMEHTaMH, 3Ti/[HO 3 BUMOTaMu
Jlinensiiiaux ymoB. BiamosizHo siteHsiaToM BU3HAUA€ThCsT Cy0'EKT TOCTIONAPIOBAHHSI,
KWW Ma€ JIIEeH3i10 Ha TTPOBA/PKEHHS (3/1iICHEHHS) BCTAHOBJIEHOTO 3aKOHOM BUJLY
rOCIIOAAPCHKOI AISIIBHOCTI, SIKUI 3000B’I3y€ThCSI BUKOHYBATH JIIIE€H31iHI BUMOTU
JlineHsiiHUX YMOB BiIIOBIZIHOTO BU/Y IOCIIOAAPCHKOIL [isLIBHOCTI, a 3100yBay JIilleH-
3ii Mae 3abe3medyBaTu BiIOBIIHICTD CBOEI TOCTIONAPCHKOI MistIbHOCTI JIiTleH31HIM
YMOBaM, sIKi PO3POOJISIOTHCS TIEHTPATbHUM OPTAaHOM BUKOHABYOI BJIA/IN, TTOTO/IKY-
I0ThCS CIEIiabHO YIIOBHOBRKEHUM OPTaHOM 3 ITUTAaHb JIIIEH3YBAaHHS Ta 3aTBEPIUKY-
torbest Kabinerom MinicTpiB YkpaiHu.

Boanouac 3akon Ykpaianu «lIIpo mo3BisnbpHy cuctemy y cdepi TocrnoapcbKoi
mistbHOCTI> Biz 6 Bepechs 2005 p., skuii 3a JI0rikoio MaB 01 6a3yBaTHCS Ha HOPMAx
'K Ykpainu Ta fiomy BiAmoBigaty, mepeadadns hyHKIIOHYBAHHS T03BIILHOI CHCTEMI
y cdepi TocolapchKoi JiATbHOCTI K CYKYITHOCTI YPEryJIbOBaHUX 3aKOHOJIABCTBOM
BI/IHOCHH, 1[0 BUHUKAIOTh MiXK J[O3BIJIBHUMU OpraHaMH, JI€PKaBHUMU aJIMiHICTpa-
TOpaMu Ta cy0’€KTaMy rOCIIOJapiOBaHHs y 3B’I3KY 3 BUAYel0 JOKYMEHTIB J03BiJIb-
HOI'O XapakTepy, nepeodopMIeHHAM, Bujadelo 1yO1iKaTiB, aHyII0BaHHS JOKYMEHTIB
JI03BLIBHOIO Xapakrepy. PasoM 3 THM, BKazaHUil 3aKOH Iepenbadac JOKYMEHTHU 103-
BIJTbHOTO XapakTepy, 30KpeMa JI03B1JI, BUCHOBOK, PillIEHHS, TOTOJIXKEHHS, CBiZIOITBO,
IHIUHI JIOKYMEHT, ajie JiIeH3isd cepejl 1uX JOKYMEHTIB He 3HaunuTbhes (cT. 1).

O6’extaMu, Ha sIKi BUIAIOTHCST JOKYMEHTH JI03BIIBHOTO XapaKTepy, MOXKYTb OyTH
criopy/iu, OyAiBJIl NPUMIILIIEHHS, YCTaTKyBaHHs, 00JafHAHHS Ta MEXaHi3MHU, sIKi I1po-
eKTYIOTbCS a00 BBOJSATBCS B €KCILIyaTallilo, TOCIOAaPChKa Ais/IbHICTh EBHOIO BULY
TOIIO, 1110 3YMOBJIOE JyOJIIOBAHHST TOCHOAAPIOIOYNX CyO’€KTIB 3BEPTATUCS 10 OPraHiB
JIO3BIJIBHOI CHCTEMU Ta BiJITIOBI/IHO OPraHiB JHIIEH3YBaHHSI OKPEMUX BU/IIB TOCIIO/IAP-
CBbKOI MiSJIBHOCTI, 0COOJIMBO TTOB’93aH01 3 00’€eKTaMU MiABUIIECHO] HeGe3meKH, 1Mo €
000B’I3KOBMM 3TiIHO 3 3aKOHOM Ykpaiuu «IIpo JiitleH3yBaHHSI BUJIIB TOCIIOAAPCHKOI
HisbHOCTI> Bzt 2 6epestst 2015 p. M0/10 MOBOIKEHHS 3 0COOIMBO HEOE3MEYHUMH PEYO-
BUHAMK Ta HeGe3IIeUHUMY BiZIXOJaMMU 3a BIAIOBIHUM [IEPEJIIKOM, 1[0 BCTAHOBJIIOETHCSL.

HagBHiCTh 1IUX 3aKOHIB CBIIYUTH [IPO HEY3TOJKEHICTD TIPABOBOTO 3a0e31IeueHHS
rOCITOAPCHKOI AisIbHOCTI, OB’ 13aHOI i3 00’€KTaMu i ABUIIIEHOI HeOE3IeKH, i TToTpe-
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Gy€e TepMIHOBOI KOPEJISIIT MJITXOM YCYHEHHS CYTIePEYHOCTE Y MeXaHi3Mi TIPaBOBOTO
peryJioBaHHs i 3a0e3leyeHHst BKa3aHOI JisIJIbHOCTI, IPUBEAEHHS IX BIANOBIAHO 10
sumor 'K Ykpaiuu, sxuii nepenbauae cepel 3aco0iB JepKaBHOTO PETYJIIOBAHHSI
BUKJIIOUHO JIiIIeH3YBaHHS TOCIOIAPCHKOI /IisIJIbHOCTI, 2 He OTPUMaHHS JI03BOJIIB Yepe3
CUCTEMY JIO3BIJIbBHOTO XapaKTepy.

[Tpu oMy poxepskants JIiNeH31iHUX BUMOT € 060B’ SI3KOBOIO JIIIEH31ITHOIO
yMoBoI0 BizmosinHo 10 [Toctanosu Kabinery MinictpiB Ykpainu «Jlinensiitni ymoBu
MPOBA/PKEHHST TOCIIOAPCHKOI iSITTBHOCTI 3 BUPOOHUIITBA OCOOJUBO HEGE3MEUHIX
XIMIYHMX PEYOBUH, NEPeiK SKkux BusHayactbess Kabinerom MinicTpis Ykpaiuu» Bij
13 sunas 2016 p. Ne 445 [1].

Jlittensiiiti yMOBH € 000B’SI3KOBUMU JIJIsT BCiX Cy0'€KTIB TOCTIONAPIOBAHHS He3a-
JIESKHO BiJI IX OpraHisaIiiiiHo-1paBoBoi (hopMu BIACHOCTI, SIKi B IeBHOMY 00Csi3i ab0
YAaCTKOBO IMPOBOJSTH YW MAIOTh HaMIp 3/1HCHIOBATU TOCIOAAPCHKY [isJIBHICTD 3
BUPOOHUITBA 0COOIMBO HeGE3MeUHNX XIMIYHMX PEYOBUH, MEPEiK SKUX BU3HAua-
etbest Kabinetom MinicTpiB Ykpainu.

Anamniz 3a3nauennx JIineH3iitHuX yMOB /103BOJIIE BUIJIUTA TPU OCHOBHI TPYIIN
JIIIEeH31HO-1IPaBOBUX BUMOT, gKi BUCYBAIOTHCS /10 ITPOBAJKEHHS TOCIOAAPCHKOI
JISLTBHOCTI 3 BUPOOHUIITBA 0COOJIMBO HEOE3MEYHUX XIMIYHIX PEUYOBUH:

1) mpodeciiino-kBamidikamiiini (KaJpoBi) BUMOTH;

2) opranizaiiiitHo-TIpaBOBi BUMOTH;

3) TEXHOJIOTIUHI BUMOTH, CYKYIHICTh SKUX CKJIQJaf0Th MMPABOBI MiJICTABU s
3a3HAaY€HOI TOCIOAAPCHKOI /isIJIBHOCTI.

[Tpodeciitno-kBamidikaliitHi BUMOTH HepeadayaloTh HU3KY 3000B’13aHb JIiTICH-
3iata, 10 3a6e31eYy0Th MOKJINBICTh KBATi(hiKOBAHOI TOCHOAAPCHKOI AisIIIBHOCTI 3
BUPOOHUIITBA 0COOINBO HEOE3MEUHNX PEYOBHH, 30KPEMA:

a) HAsBHICTH IITATHOI YMCENHHOCTI (axiBIliB (BUKOHABIIB POOIT 3a/I€)KHO Bijl
iX BUIB Ta piBHA 3a0e3edyeHHsT MaTepiaIbHO-TeXHIUHOI 6a3M) BiIOBIIHOIO PiBHS
IiJIFOTOBKK Ta OCBITHBO-KBaTi(QiKaIITHOTO PiBHSI;

0) 3abesnedeHHs MPU3HAYEHHS HA MOCAAU HAYaJbHUKA BUPOOHMIITBA, HAYaJIb-
HUKa BiJliJIeHHsT, HAaYaJbHUKA 3MiHK 0OCi0, 110 MAlOTh BUIIY OCBITY BiIIIOBiIHOTO
HaIpsIMY IIFOTOBKU B Taly3i Ximii (MaricTp, creriamnicr);

B) HasgBHICTH y 0co0H, IKa BiANOBigae Ha BUPOOHUITBI y cyh’€KTa TOCIOAapIo-
BaHHS 32 JI0ZIEP>KaHHAM HOTO MipO3/ilaMyi BUMOT €KOJIOTIYHOTO 3aKOHO/IaBCTBA,
BUIIIOI OCBITU BiJIOBITHOTO HAMPSIMY IATOTOBKU (MaricTp, CHEIiaslicT);

r) 30008’ s13aHHs 3/100yBaya JileHsil, JileHsiaTa om0 opopMIeHHS TPYAOBUX Bijl-
HOCHH 3 MIEPCOHAJIOM TIJISIXOM YKJIa/IaHHSI TPY/I0BOTO I0TOBOPY BiIIIOBITHO /10 BUMOT
cT. 24 Kozexcy 3akoHiB TIpO TIpailio YKpainu (SIK MpaBuio, y TUCbMOBIiH (hopMi TOTIO).

OpranizariitHo-TIpaBoBi BUMOTH BKJIIOYAIOTH IIJIECTIPSIMOBAHUI TTPOIIEC TOCTIONAP-
CHKOI JIiSTIBHOCTI 3 0COBIMBO HEGE3MEYHNX XIMIYHIX PEYOBHUH, 10 XapPaKTEPU3YEThCSI
€THICTIO CYKYITHOCTI HAJIeKHO O(OPMJIEHUX JIOKYMEHTIB MO0 i1 3/1IICHEHHS BiJIIIO-
BiJIHO 10 BCTAHOBJIEHOTO 3aKOHOM TOPSIZIKY B 3a3HaueHiil cdepi, skuii nepeabayac:

a) CBOE€YacHe B YCTAHOBJEHOMY 3aKOHOM TTOPSIIKY HAJaHHS BiZIOMOCTEN I0JI0
imenTudikaliii JpKepest mABUIEHOT HeOe3EeKH MO0 MOBO/KEHHS 3 HeOe3TeUHNMM
pPEUYOBMHAMHU Ta BiJIXO/IaMU B YCTAHOBJIEHIH (popmi;
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6) HajaHHs TIaHy JOKaJisaiii i JikBigarii aBapil y [Kepesax IiABUIEHOT
HeOe3IeKr Ta BHECEHHs iX /10 JlepkaBHOTO peecTpy 00’€KTiB MiABUIIEHOT HeOE3eKH;

B) HaJlaHHS BilOMOCTEH 100 HAsIBHOCTI /Z103BOJIy Ha clielliaJbHe BOJO-
KOPUCTYBAHHS;

) Ha/IAHHS BiIOMOCTEN OO HASIBHOCTI [03BOJIY Ha BUKUAM 3a0PYIHIOIOUIX
peyoBUH B aTMocdhepHe MOBITPS CTallioHAaPHUMU JKepesiaMu;

1) 36epiraHHs MPOTSATOM /il JIilleHsii KOl JOKyMEHTIB, SIKi MOaBaancs OpraHy
JIiIeH3yBaHHS 3TiIHO 3 BUMOTAMU YMHHOTO 3aKOHY, a TaKOXK TOKYMEHTIB (KOMiit),
AKi IATBEPAKYIOTh IOCTOBIPHICTD JaHUX, 110 3a3HadYaIncs 3700yBadeM JIIeHsii y
MIOKYMEHTaX, IKi To/IlaBaJIuCsI OPTaHy JilleH3yBaHHST;

1) 30epiraHHst MPOTSITOM YMHHOCTI TEPMiHY JIileH3ii opuTiHATYy TOKyMeHTa
BHECEHHST TJIaTH 3a BUJAYy JIilleH3il, 6aHKiBCbKOI KBUTAHIIiI, BUIAHOI OAaHKOM TLIa-
TI)KHOTO JIOPYYEHHSI 3 BiZIMITKOO OaHKY Ta KBUTAHIII 3 MJIATIKHOTO TEPMiHATIY Ta
KBUTAHIIT (YeKy) 3 MMONITOBOTO BiJIIIJIEHHS 3B’ 3KY;

€) TOBiJIOMJIEHHS OpTraHy JilleH3yBaHHS TTPO BCi 3MIiHU JaHWX, BKJIIOYAIOUN
iH(opMaIliio 1010 3BYKEHHS TIePeIiKy 0coOIMBO HeGe3euHNX PEYOBUH, BUPOOHN-
1ITBO IKUX 3/IIMICHIOE JiilleH31aT, 3a3HaUYCHUX y JIOKYMEHTaX, 1110 JI0/IaBaJINCs /10 3as1BU
PO OTPUMAaHHS JITIeH3iT;

€) 3abe3redeHHsT JOTPUMAHHSI TTPOBA/PKEHHSI TOCTIOAPCHKOI TiSTTBHOCTI 3 BUPOOHM-
I[TBa 0COOJIMBO HEOE3MEUHNX XIMIYHUX PEYOBUH BUKJIIOYHO B MEKAX MICITb TIPOBA/KEHHST
1€l JiS7IbHOCTI, 3a3HAYEHUX Y JIOKYMEHTax 1IPO HUX, MOJAHUX OpraHy JiilleH3yBaHHS,
BUKOPUCTAHHS 1IUX MiCIlb Y MTPOBAJ/IXKeHHI 3a3Ha4€HOI TOCIIOAPCHKOI [TiSLIbHOCTI;

) 3a0e31eueHHs JOTPUMAHHST ITPOBAJKEHHS TOCIIOAAPCHKOI AisIBHOCTI 3 BUPOO-
HUITBA 0COOIMBO HEOE3MEYHNX XIMIYHUX PEYOBUH BUKJIOUHO 3 BUKOPUCTAHHSIM
3ac00iB iX MPOBAKEHHsI, MO BKa3aHi y JOKyMeHTaX PO HUX, sKi MOJaHi Oprany
JIIIEH3YBaHHA 3TiIHO 3 BUMOraMu 3a3HadeHux JIilensiiinux yMos;

3) 3abe31eveHHs IPUCYTHOCTI CIEIiabHO YIIOBHOBAKEHUX MTOCAMOBHUX OCI6 it
yac IPOBEJCHHS OPTaHOM JIIIeH3yBaHHS HEPeBIPKU J10/leP>KaHHs JIIeH31aTOM 1IUX
JlitleH3iiHuX yMOB;

n) 3abesnedeH s JOTPUMAHHS IJIaHy JIOKaJIi3aii i JikBigalii aBapii Ha 06’eKTi
roCIIOAPCHKOIL AISIBHOCTI 3 BUPOOHUIITBA 0COOIMBO HEOE3MEUHUX XIMIYHUX Pedo-
BUH y pa3i IJIAHOBOTO YM MO3aIJIAHOBOTO TTPUITMHEHHS III€l [iSIbHOCTI Y 3B’A3KY 3
HEMOJKJIUBICTIO BUKOPUCTAHHSI MaTepialbHO-TeXHIYHOI 6a3u, BAHUKHEHHS (hopc-Ma-
JKOPHUX 0OCTaBUH TOIIO Ta MICHMOBOTO MOBIZIOMJIEHHS TIPO I€ OPTaHy JHIleH3yBaHHS
B JIeHb BUHUKHEHHS 3a3Ha4€HNX 00CTaBUH.

o Toro X, cJaiJl HalaTh BUCHOBOK J/I€PKaBHOI €KOJIOTIYHOI €KCIIePTU3U Ha
Bi/IMOBIIHY IOKYMEHTAIIiI0 OpTany JiilleH3yBaHHs Y pa3i mepenpoiioBaHHs TOCTIO-
JapChKOI is/IbHOCTI, ab0 KoHcepBallii Ta JiKkBigamii Ji04nx mAIPUEMCTB, OKPEMUX
CTPYKTYPHUX MiIPO3/ILIIB, SIKi MOKYTh HETATUBHO BILIMBATU HA CTAH HABKOJUIITHBOTO
MIPUPOIHOTO CePE/IOBUIIA.

Ha sninensiata nokiagaerbes 3abe3nedeHdss Opraiisaliii Ta IpoBeJeHHs [o1e-
PEIHBOTO TIPU IPUIHATTI Ha PoOOTY MPAIiBHUKIB i MEePIOAUYHUX Y HPOIleci 3aiiic-
HEHHS HUMU TPYZ0BOI (PYyHKIII MEAMYHUX OIVISIB Y NOpsAAKY, BudHauenomy MO3

50 ISSN 2414-990X. Ipobaemu saxonnocmi. 2017. Bun. 137



AHOopeliyes B. B. JliyeH3iliHo-npasosi ymosu 30ilicHeHHA 20cno0apCcbKoi 0ifIbHOCMI, N08’A3AHO ...

Ykpainu, a Takok 6e301aTHO 3abe3rmedyBaTi BiIIIOBIIHUX TIPAIIiBHUKIB CIIEIIOSITOM
Ta 3ac0b6aMU 1HANBIIYaTbHOTO 3aXKCTY, 32C00AMHU KOJIEKTUBHOTO 3aXHCTY.

Boanouac na Jiriensiata MOKJIAJa€ThbCd 3/1MCHEHHS 3aXO0/liB, CIPAMOBAHUX Ha
HoMepe/KeHHsT 3aXBOPIOBaHb, OTPYEHHS, 3a0pPYAHEHHS BUPOOHMUYOTO CEPeOBUIIA
Ta yTUJI3aIi10, 3HENIKOKEHHST, 3aXOPOHEeHHsT a00 BUIaJIEHHsI PI3HOMaHITHUX Hebe3-
HEeYHUX BiJXO/iB BiJl BUPOOHUIITBA 0COOJMBO HeOE3MEUHNX XIMIYHMX PEYOBUH Ha
BJIACHUX BHPOOHMYMX TOTYKHOCTSX, ab0 MIISXOM Iepeaadi iX cyh’eéKTaM rocroaapio-
BaHHS, IKi MAOTh BiJIOBIHY JIIIEH3110 HA MPOBA/PKEHHS TOCIOAAPCHKOI JISIBHOCTI
[IPU OBOJIKEHHI 3 HEGE3MeYHUMU BiIXOaMHU.

CKJTaioBOIO JITEH31THUX YMOB € BUKOHAHHS BiMOBITHUMU Cy0’'€KTaMU TOCIIO-
JIAPCHKOI JiSlIIBHOCTI, TIOB’sI3aHO1 3 BUPOOHUIITBOM 0COOIMBO HEOE3IMEUHMX XIMIYHUX
PEUYOBUH, TEXHOJIOTTUHO-TIPABOBUX BUMOT MPOBA/XKEHHS 3a3HAYEHOI TOCIOAAPCHKOI
TISITBHOCTI, SIKi TTepedadaroTh HACTYITHE:

I. BignosigHicTh MaTepiaJbHO-TEXHIYHOI 6Ha3u TEXHOJIOTIYHOMY PErJaMeHTY, 110
BCTAHOBJIIOE:

a) TEXHOJIOTIUHI MTapaMeTpu TMPoIiecy i HOro OKPEeMUX CTaii MIJISTXOM aBTOMATH-
30BaHOTO0 KOHTPOJIIO 32 JOMOMOIOI0 CHCTeM CHTHaJIi3allil Ta OJIOKYBaHHS, IO CIIpa-
I[bOBYIOTD Yy Pa3i MepeBUIlleHHsT IPAaHIMYHIX TTApaMEeTPIiB I[bOTO TIPOIECY 1 3amobiraioTh
BUHUKHEHHIO aBapii;

6) KOHTPOJIb 32 BMICTOM Y BUXIiHIll CUPOBHHI JOMIIIIOK, 110 CIIPUYUHSIOTH OPY-
MIEHHST TEXHOJIOTIYHOTO MPOIecy ab0 MOTIPIIEHHST TKOCTI TPOYKIIii;

B) crenudivai 0cobIMBOCTI BUPOOHUIITBA OCOOJIMBO HEOE3MEUHUX XiMIYHUX
PEUYOBUH, IO XapaKTEePU3YETHCA MiJABUIIEHUM PU3UKOM JIJIs MPAIiBHUKIB Ta 1HITUX
TPOMAJISTH, 1O MepedyBaloTh y MeXaX 30H TEPUTOPii BUPOOHUIITBA, a TAKOXK IS
JIOBKLJLJISL Ta 1HIIMX MaTepPialbHUX YK IHTEJIEKTYaJbHIX IIIHHOCTEH, SKi ToTpebyIoTh
CITeITiaJIbHOTO 3aXUCTY;

T') OUUIIEHHS Ta30BUX BUKU/IIB, 30MPAHHS PIJIKUX i TBEPANX BiIXOAIB y TpoIeci
3a3HAYEHOTO BUPOOHMUIITBA;

1) KOHTPOJIb 32 CTAHOM TEXHOJIOTIYHOTO TIpoIiecy; e(heKTUBHICTIO TEXHOJIOTTYHOTO
yCTaTKyBaHHST; CTAHOM KOHTPOJIbHO-BUMIPIOBAIBHUX TIPUJIAIIB; 1304111 TpybOIpo-
BOJIiB 1 yCTaTKyBaHHS; BEHTUJIAII], 3a3€MJIEHHS, TPOTUTIOXKEKHOTO YCTAaTKyBaHHS.

JIitleH3iiiHi yMOBU IPOBA/I)KEHHS TOCIOIAPCHKOL JIISITbHOCTI 3 TTOBOJI)KEHHS 3
HeOe3MmeyHNMU Bijixotamu, 3atBepukeri [ToctanoBoio Kabinery MiHicTpiB Ykpainu Bij
13 ymas 2016 p. Ne 448 [1], BCTaHOBIIIOIOTH NEBHI BUMOTH 100 30MPaHHS BiIXOIiB:

1. Taxe 36MpaHHs Ta COPTYBAHHS BiZXOAIB 3/1IICHIOETbCS 3a BUJAMU Ta KJIacaMu
HeOe3MeKH JIIst OAJIBINOr0 BU3HAYEHHS HANOIIBIT ONTHMATbHUX HAIIPSIMIB MMOBO-
JoKeHHs 3 HUMU. He pomyckaeTbest 30MpaHHs BiAXO/IB, SKINO 1€ He repeadbadyeHo
TEXHOJIOTIYHUM PETJTaMEeHTOM.

2. Hagssuuaitno HeGesIeyHi BiIXOAM MEPIIOTO KJacy 36MpaioTh y repMETHYHO
JKOPCTKY 3aKPUTY Tapy.

3. Bucoko nebesmneuni Bifixoau APYroro Kjiacy 3 ypaxyBaHHSIM iX (hi3HuHOTO
craHy 30MPalOTh B TOJIETUIEHOBI MIIlIKH, TAKETH TOIIIO, 110 3ar00iraloTh MOIUPEHHIO
MIKIZITUBAX PEYOBUH Y HABKOJIUIITHE TPUPOIHE CePEeIOBUIIIE.
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4. TTomipHO HeGe3IeYHi BiAXOAU TPETHOrO Kjacy 30UpaioTh y Tapy, sKa 3abes-
revye ix JIOKai3allito, 1Mo /Ja€ 3MOT'Y BUKOHYBATU BaHTAKHO-PO3BAHTAKYBAJIbHI 1
TPAHCIIOPTHI POOOTH Ta YHEMOKJIUBJIIOE IX HEraTUBHUI BILUIMB Ha 3JI0POB’sl JIIO/Ei
Ta MOMUPEHHS MIKIJTUBUX PEYOBUH Y HABKOJUITHE MTPUPOIHE CEPEOBUIIE.

5. st 30vpanHst i THMYAcOBOTO 30epiraHHs HeOe3MeYHNX BiIXO/iB Ha MipH-
€MCTBI MMOBWHHI BIIBOAMTHUCS i 00JIaHyBaTHCs CIIEIiaJbHi MalJlaHYMKH, BCTAHOB-
JIIOBATUCSI TTIOMAPKOBaHA Tapa 3 YiTKUM IMO3HAYEHHSIM BUY BiZIXOiB, Ta KJacy iX
Hebesmekn. Po3amipy Ta KOHCTPYKILisT Tapy MMOBUHHI 3a0€311e4yBaTH JIETKY 3allOBHIOBA-
HICTb Ta BiJIBAHTa)KE€HHS BiIXO/iB, YHEMOK/IMBIIOBATH X 3MIilllyBaHHsI, 3a0PYAHEHHS
1 TICyBaHHS BiJIXOIiB.

36upaHHs BiJIXO/iB MOBUHHO 3a0€3MeYyBaTHCS IIJISIXOM IX BUJIYYEHHSI 3 MiCIIst
4n 00’€KTa YTBOPEHHS. IX PO3MilenHs 103BOJAETHCS JHIIE Y CIeliaabHo 0baa-
HAaHOMY MicIli 4 06’€KTi. 3a00pOHIETHCA MPOBOAUTH 1HIII BUAU JisSILHOCTI, He
1oB’A3aHi 3 HeOEe3MeYHUMY BiZIX0aMy Ha TEPUTOPIl, BiABEAEHIil 11 IX pO3MIIIEeHHS;

6. Micis it THMYAcOBOTO 306epiraHHs HeOe3MeYHUX BiXO/iB MOBUHHI OyTH
MTOKPUTI HEPYHUHIBHUM Ta HEIIPOHUKHUM MaTepiajloM 3 aBTOHOMHUM 3JIMBOBIZIBOJIOM.
He noryckaeTbest TakoxK TOTAIaHHS TTIOBEPXHEBOTO CTOKY 3 MAaWIAHYUKIB Y 3araibHUI
3JIMBOBI/BI. Mae nepenbauarrcs eheKTUBHUIT 3aXUCT BiAXOAIB Bij [ii aTMochepHuX
OIaJIiB Ta BITPY. Y MICIISIX THMYACOBOTO 30€epiraHHs HeOe3MeYHNX BiIXO/IiB MatOTh Oy TH
HasiBHI cTanioHapHi, abo mepecyBHi BaHTa)KHO-PO3BAHTAKYBAJIbHI MEXaHIZMHU.

7. Ha xoxue miciie yn 06’ekT 30epiranis HeOe3eYHUX BIAXO/IIB CKIALAEThCS
IOPUJIMYHUN JIOKYMEHT — CIelialbHUH MacIopT, B SKOMY BU3HAYAIOThCS:

— HallMeHyBaHHS Ta KOJ HeOe3leuyHUX BiAXOiB, BIAIOBIAHO 10 Jep:KaBHOIO
KJTacugikaTopa BiIXO/IiB;

— KIJIBKICHUN Ta AKICHUU CKJIAJ BIIXO/IIB, IX [OXO/KEHHSI,

— TexXHIYHi XapaKTePUCTUKU MicIis uu 06’€KTa 30epiranHs HeOes3leyHnX BiJXOIiB;

— BIZIOMOCTI PO METOAM KOHTPOJIIO Ta OE3MeYHOCTI eKCIIyaTallii Iux MicIb Yu
00’€KTIB;

— XapaKTepPUCTUKA CKIAJChKUX MPUMIIEHb, MAUTAHINKIB JIJIT TUMYACOBOTO iX
36epiraHHs;

— BIZIOMOCTI MPO BJIACHUKA BiJIXO/IIB Ta MICI[b 1X PO3TallyBaHHS.

II. Bumanusa minensiaToMm croskmBadyeBi cepTudikaTa SKOCTI Ta KapTh JaHUX
Hebe31meyHoro (hakTopa Ha KOJKHY MapTiio 0cOOIMBO HEGE3MEUHOI XiMIYHOT pEYOBIHN,
1[0 Peali3y€eThCs.

III. O6G0B’I3KOBICTH TIOBIZOMJIEHHS JIIIEH31aTOM OpraHy JilleH3yBaHHS IIPO BCi
3MIHM JIaHWX, 3a3HAYEHUX Yy JIOKYMEHTAX, 10 JIO/IABAJINCA /IO 3as1BU HA OTPUMAHHS
Jittensii. Y pasi osgBM TaKKMX 3MiH JiilleHsiaT 30008’ I3aHUI IIPOTSATOM MICSIIS OAATH
JI0 OpTany JIileH3yBaHHs BiITIOBiIHE TTOBIIOMJIEHHS Yy MTHUCbMOBIii (hopMmi.

Buknanene Buiile yMOXKJIUBIIOE C(POPMYIIOBATH BiJINIOBI/IHI 6UCHOBKU TIPO
lopuanYHe 3HadyeHHs JIieHsiiHuX yMOB Ta iX CKJIaJ0BHUX €JIeMEeHTIB 1010 3a0e3-
nedeHHst Oe3MeKn TOCTIOAAaPChKOI MiSIBHOCTI 3 BUPOOHUIITBA HEOE3TEYHNX XiMITHITX
PEYOBHH Y TIPOILECi JIiIeH3yBaHHsI TaKOl AisIIbHOCTI 11010 3abe3redeHHs Oe3meyHo-
CTi 3AIHICHIOBAHO1 TOCTIOAAPCHKOI AiAIBHOCTI Ta BUKOHAHHS BCTAHOBJIEHUX BUMOT
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KBaTi(PiKaIiitHOTO, OPraHi3alliifHOTO i TeXHOJOTIYHOTO HOPMAaTUBHO-TIPABOBOTO
CIIPSIMYBaAHHSI.

[To-niepiite, Jliten3iifini yMOBU 3 TOYKHU 30PY 3MICTy 1X HOPMaTUBHO-ITPABOBOTO
OI10CEPE/IKYBAHHST YTBOPIOIOTH KOMILIEKC iMIIEPaTUBHO 3aKPIIJIEHUX BUMOT II0/I0 JI0/IEP-
JKaHHST X Cy0 €KTaM1 TOCTIONAPCHKOI [IISTBHOCTI, TTOB’SI3aHOT 3 BUPOOHHUIITBOM OCOOJIMBO
HeOe3eyHnX XiMiYHUX pedoBrH (00’€KTIB), CIPSIMOBAHUX Ha YIIEPEIKEHHS HACTAHHSI
Hebe3meKkn Ta ii TOMMPeHHsI, BUHNKHEHHST aBapil Ha MIMPUEMCTBAX, 110 eKCILTyaTyIOTh
Taki PeyoBMHMU 1 JKepeia MmiBUIeHOl HeOe3IeKH J1JIs PAIiBHUKIB Ta HIKX 0ci0, 1110
1epeOyBaloTh B 30HI PU3UKY HEOE3MEeYHOI rOCIOAAPChKOI AiSIbHOCTI, HABKOJIMIITHBOTO
MIPUPOIHOTO CEPEIOBUIIA, IHITNX MAaTEePIa/IbHUX Ta IHTENIEKTYaJbHUX ITIHHOCTEM.

[To-apyre, JliteHsiitHi BUMOTH MalOTh IOPUANYHE 3HAYEHHS J1JIsT CyO €KTIB roOCIIo-
JIAPCHKOI MiAIBHOCTI, OB’ sI3aHUX 3 BUPOOHMIITBOM 0COOJMBO HEOE3IIeYHNX XIMIiUHIX
PEYOBUH, OCKIJIIBKM CKJAAAI0Th CYKYIHICTh CIeiaJbHO 00YMOBJIEHUX HOPMATHB-
HO-TTPABOBUM TIOPSIZIKOM 3000B’s13aHb [IJIsT TPOBEIEHHSI JITIEH3yBaHHS Ta OTPUMAHHS
CIeIiaJIbHOTO TpaBa Ha MPOBA/KEHHS TOCTONAPCHKOI isIIbHOCTI, OB’ s13aHOI 3
BUPOOHUIITBOM OCOOJIMBO HEOE3MEUHNX XIMIYHUX PEYOBUH Ta BUHUKHEHHS CIIeIliaib-
HOI 1TPaBOCYG’€KTHOCTI Y BIAMOBIAHUX IOPUAMYHKUX Ta (QiSMYHUX OCIO-TIAIPUEMIIIB.

[To-tpete, norpumanst JlilleH3iHHUX BUMOT € BaXKJIUBOIO IOPUIUYHOIO TTiJICTABOIO
JUId 3IICHEHHST TIPOTIE/LyPU JIIEH3yBAHHS CIEIiaJbHO YIOBHOBAKEHUM OPTaHOM
JepsKaBy o0 3abe3redeHHst 6e3leKn 3/iiCHEeHHs TOCIIOAaPChKOI AisIbHOCTI 3
BUPOGHUITBA 0COOIMBO HEOE3MEUHUX XIMIYHMX PEYOBWH, BUSABJIEHHS TOTOBHOCTI
3asIBHUKIB /711 OTPUMAHHS CIIelliaJIbHUX IPABOMOYHOCTEN 10/I0 TPOBA/KEHHST TaKO1
JISITBHOCTI Ta BUKOHAHHS BCTAHOBJIEHMX BUMOT Oe31IeKH y TIPoLieci peasisaliil Takol
JUSLIBHOCTI, KOPEJIIOBAHHS MOKJIMBUX PU3UKIB /I YIIEPE/KCHHSI HETAaTUBHUX HACIi/I-
KiB /17151 JIIOJIMHU, HABKOJIMIIHBOTO IIPUPO/IHOTO CePeIOBUIIA, iHIINX MaTepialbHuX i
JIyXOBHUX COT[iaJIbHUX ITIHHOCTEMH.

[To-ueTBepte, noTpuManHst JIineH3iHHIX BUMOT € 000B’SI3KOBUM 3000B’sI3aHHSIM
JUIst 0Ci0, sIKi JIeraji3yioTh rocoJapchKy AisIbHICTh y BKasaHiil cdepi Ta ocib, ski
MaloTh HaMip (MPOTHO3YIOTh, IJIAHYIOTH) 3/[IMCHIOBATH TOCIOAAPCHKY JiSTbHICTD,
MOB’sI3aHy 3 BUPOOHUIITBOM OCOOJIMBO HEOE3MEUHNX XIMIYHIX PEYOBUH, TIOBO/KEHHST
3 HeOEe3MeYHNMH BiJIXOaMU TAKOTO BUPOOHMIITBA Ta MAIOTh Ha MPaBi BJIacHOCTI ab0
KOpHCTyBaHHs (OpeHAM) BiAIOBIAHI 3ac00M BUPOOHUITBA 3a3HAYEHOI HMPOMYKIL
(Kepesta migBUIEHOT HEOE3TEKM ).

[To-r’gaTe, BcTaHOBIEHHS HOPMATHUBHO-TIPABOBUM MOPSIIKOM JTIEH31HHO-TIpa-
BOBMX BHMOT BHCTYIIA€ BaKJUBUM MPABOBUM 3aCO00M JIEPKABHOTO PEryTIOBaHHS
i 3abesreyeHHs 3iHCHEHHS TOCIIOAAPCHKOI iSIbHOCTI, OB’ A3aH0I 3 BUPOOHUIITBOM
0CcOo0IMBO HEGE3MEUHNX XIMIYHIX PEYOBUH, MOBOJKEHHS 3 HEOE3MEUHUMU BiJIXOIaMH,
rapaHTyBaHHsI BUMOT Oe3TeKN BKa3aHOl [isSIbHOCTI, yIiepe/yKeHHsT MOKJINBUX PU3U-
KiB 3a3HAYEHOI JISJIBHOCTI, CTAJIOTO PO3BUTKY HAIlIOHAIBHOT €KOHOMIKH, 33JI0BOJICHHST
colliaJIbHUX 1HTEPECiB B Cy4aCHUX yMOBaXx.

[To-mocre, gorpumanHs cucteMu KBamidikariinnx (rmpodeciiinnx), opranisa-
IIHO Ta TEXHOJIOTTYHO-IIPABOBUX BUMOT BUCTYIIA€ PeaJbHUM IOPUANYHUM (DaKTOM
IIO/I0 3/IIMICHEHHS MPOIeyPHU JIIIeH3YBaHHS CIIEI[iaJibHO YITIOBHOBAKEHUM OPTaHOM
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BUKOHABYOI BJIa/IM TOCHOAAPCHKOI JiSIBHOCTI 3 BUPOOHUIITBA 0COOIMBO Hebe3red-
HUX XIMIYHUX PEYOBUH, TOBOJKEHHS 3 HeOe3MeYHNMU BifIXO[aMHU, HA/[AHHST [TPaBa
Ha ii peasizallito MPOTITOM BCTAHOBJIEHOTO TePMiHy, aG0 BIZIMOBU B HaJlaHHI JIilleH3i1
y pa3i HeBUKOHAHHSI 3aKPIiTJIEHUM HOPMAaTHBHO-TIPABOBUM MOPSIIKOM 3000B’s13aHb.

[To-cbome, siTieH31lIHO-TIPABOBI YMOBH, SKi BU3HAYAIOTh CUCTEMY HOPMATHUBHO
BCTAHOBJIEHMX BUMOT II[OJI0 3/iCHEHHS rOCIIOAAPCHKOIL islIbHOCTI 3 BUPOOHUIITBA
0c00/IMBO HEOE3MEeUHNX XIMIYHIX PEYOBHH, MOBOKEHHS 3 HEOE3IIEUHUMHE Bi[XOaMH,
BUCTYAIOTh BAyKJIMBUM MTPEBEHTUBHUM, JIEPKABHO-TIPABOBUM 3aCOO0M PEryTIOBaHHI
Hebe3MmeyHol rocnoapehKol isSIbHOCTI 1 TapaHTicto 3abe3redeH s Ge3NeKn 3a3Haue-
HUX BUPOOHUIITB B YMOBAX CTAJIOTO PO3BUTKY HAIIOHATBHOI €KOHOMIKH.
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The licenses and legal conditions implementation economical activities, related with
production especially dangerous chemical substances (objects) in the system means of state
regulation and support

In article disclosed features of licensing in the system measures of state regulation and support
economical activities, related with production especially dangerous chemical substances. The emphasize
significant attention on the compliance licenses and legal conditions implementation economical activities,
burdened Risks of dangerous substances.

Licensing conditions form a set of requirements for compliance by their business entities associated
with the production of particularly hazardous chemicals (facilities) aimed at preventing the onset of
danger and its spread, the emergence of accidents at enterprises operating such substances and sources
of increased danger to workers and other persons, Which are in the risk zone of hazardous economic
activities, the environment, other material and intellectual values. Licensing and legal conditions are an
important preventive, state-legal means of regulating dangerous economic activity and guaranteeing the
safety of these industries under conditions of sustainable development of the national economy.

Keywords: the licenses conditions; the licenses Requirements; the license to implementation
economical activities; related with production especially dangerous substances (objects); the objects
high-risk dangerous; the Sources high-risk dangerous; the risks economical activities.
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FOCMOAAPCbKO—TPABOBMIA MEXAHI3M PEAAIBALLIT
AEP)XABHOIT PETIOHAABHOT MOAITHUKM

BYIOMb OP2AHI3AUTLHO-20CNO0APCHKI NOGHOBANCeHHs. Busnaueno, wo maxumu noeHoBaxsCeHHsIMU HAOi-
Jileni opeanu 0epicashol 61adu ma Micyeeozo camospsioyeants, SKi 3acmocosyioms sk OCHOBHI, MAax i
cneyianvii sacobu pezymosanns y 6ionogionocmi 0o depacasnoi pezionanvioi norimuxu. Bemanosneno,
W0 BUKOPUCTANHS CREUIAILHUX 20CN00APCLKO-NPABOGUX 3AC00i8 Nompedye O0emaiviozo usUeHHs ix
ocobnueocmetl, 00csizy 3aKPINIEHHs HA  3aKOHOOAGUOMY DIBHI MA CMEOPEHIS ehEeKMUBHUX MeXANI3MI8
peanizayii.

KimouoBi ciioBa: JiepskaBHA perioHajbHa MOJITUKA; Cy0'€KTU OpraHizaliiiHO-rocrogapchKux
[OBHOBaK€Hb; FOCHOAAPCHKO-TIPABOBI 3ac00U; [IepP;KaBHO-IIPUBATHE APTHEPCTBO; JEP/KaBHA IPOTPaMa
PerioHaIbHOTO PO3BUTKY.

Tepmoiwuna JI. C., couckarenb kadeapbl X03s1CTBEHHOTO TTpaBa, HallmoHaIbHbIH 10pUINYeCKuit
yHUBepcuTeT uMeHn SpociaBa Myzaporo, YkpanHna, . XapbKOB.
e-mail: liliter3006@ukr.net ; ORCID 0000-0002-0226-4275

Xo3giicTBeHHO-TIPABOBOII MeXaHU3M Pean3alui rocy/IapCTBEHHOH PernoHaIbHONH MOJUTHKH

Hcenedosamvl cybvexmot 20cydapcmeeninotl pezuoHaibiot NOIUMUKYU, Komopole 6 Mexanusme ee
Peanu3auuu  UCNOIL3YIOM  OP2AHU3AUUOHHO-X03STICmEenHble noanomouus. Onpedeneno, wmo maxumu
NOAHOMOUUAMU HAOCLEHDL OP2aAtbL 20CYAPCMBENHOL GIACMU U MECMHO20 CAMOYNPABIEHU, KOMOPbLe
UCNOIL3YIOM KAK OCHOBHbLE, MAK U CNEUUATbHbIe CPeOCmBa Pezyiuposanis 6 COOMEEemcmeun ¢ 20cy-
Oapcmeennoti pezuonaibHol NOIUMUKOU. Yemanoeaeno, 4mo ucnoiv308anue CNeUUAIbHblX X03SUcmeen-
HO-NPagosvlx cpedcme mpedyem O0emanviozo U3yueHus ux 0CoOeHHOCmel, 00beMa 3aKpenienus Ha
3aKOHO0AMENLHOM YPosHe U co30anue IPHEKMUCHDIX MEXAHUIMO8 PeATU3AUU.

KioueBble ciioBa: rocylapCTBEHHAs PErMOHATbHAS MOJUTHKA; CYOBEKTBI OPraHU3aIiOH-
HO-XO35I1ICTBEHHBIX MOJHOMOYMIL; XO3sIHCTBEHHO-IIPABOBBIE CPE/ICTBA; TOCY/IaPCTBEHHO-YaCTHOE T1apT-
HEPCTBO; TOCyIapCTBeHHas IIPOrpaMMa PerMOHAIbHOTO Pa3BUTHUA.

Bcmyn. Y niepiol MIBUAKWX Ta HEMPOCTUX 3MiH, sIKi ChOTO/IHI Bifl0OyBalOThCS B
ycix chepax CycHiJIbHOTO JKATTS He JIUIe HAIol KpaiHu, a i yCbOTO CBiTY, BAHUKAE
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Tepmuwna J1. C. [ocnoddpcbko-npasosuli MexaHiam peanizayii 0epxasHoi pezioHabHoIi NoslimuKu

norpeba y po3pobiieHHi eanHOi cTparerii, sska 6 Majia KOMILUIEKCHUI XapakTep y
BUPILIIEHH] COI[iaJIbHUX, EKOHOMIYHUX, IIOJITUYHUX, eKOJOrTYHUX 11podiem. Takoio
<EIMHOI0 CTPATETi€0» BUCTYIIAE JIeP;KaBHA PErioHAIbHA TOJITHUKA, OCKIJIBKA came
BOHA CIIPSIMOBaHA Ha CTBOPEHHSI YMOB JIJisl IMHAMIYHOTO i 30a/1aHCOBAHOTO COIIi-
AJIbHO-€KOHOMIYHOTO PO3BUTKY YKPalHU Ta i1 PerioHiB, MiJBUIEHHS PiBHA KUTTI
KOKHOTO TPOMa/ISTHMHA He3aJIe3KHO Bijl MiCIisl 10r0 TPOKMBaHHS.

[lig nep:xaBHOIO PerioHaJbHOIO MOJITUKOI PO3IJILAAITh €NUHUN MeXaHi3M,
KWL y ¢cBOEMY (DYHKI[IOHYBaHHI BUKOPHCTOBYE Ta KOHCOJILY€E aOCOIOTHO Pi3Hi, Ha
MEPINNA TTIOTJIS/T, BUAW Ta HAIPSIMKH TIOJIITUK, JIisT SKMX CIPSIMOBAHA HA CHIJTBHUN JIJIsT
HUX yCiX 06’€KT — perioH Ta oro eKOHOMIYHUI PO3BUTOK. EQEKTUBHICTD i pe3yJib-
TaTUBHICTh TaKoOI il 6e310cepesHbO 3aMeKUTh Bil TOrO KOMILJIEKCY iHCTPYMEHTIB,
SKI Y CBOEMY apceHasli BUKOPUCTOBYE KOKEH 3 HANIPSIMKIB JIePKaBHOI PeTiOHATbHOI
HOJITUKU. Y 3B’SI3Ky 3 THUM, 1110 0a30BUM HAIIPSIMOM JIEP/KABHOT PEriOHaIbHOT TOJTi-
TUKHU € eKOHOMIYHA TIOJIITHKA, TOCTAE MoTpeba y BU3HaYeHHi 3ac0biB, 32 JOMTOMOTOT0
SIKUX BOHA JIOCSITAE MOCTABJIEHUX MEPEl Helo MPIOPUTETHUX Iiijiell Ta cy0’eKTiB, sKi
BUKOPUCTOBYIOTh 3aco0W 1i peasrizartii.

Ananiz nimepamypuux oanux i nocmanoexa 3aoaui 0ocaioycenns. Ilvrau-
HAM, SIKi PO3IJISAAIOTHCS Y CTATTi, TPUALISETHCS YMMAJIO YBaru y HayKOBUX Ipa-
X BITYMBHAHUX Ta 3apyOiKHUX (BaxiBI[B y rasysi gep:kaBHOro OYAiBHUIITBA
Ta MiclleBOro camMoBpsigyBaHHsi, Takux sak: E. Amaes (E. Alaiev), 3. Bapuadiit
(Z. Varnalii), M. [loximniit (M. Dolishnii), B. ITomoskiu (V. Popovkin), C. Poma-
HIOK (S. Romaniuk) Ta in. OgHak He BUYEPITHO JOC/IKEH] TTUTaHHS JePsKaBHOI
perioHajibHOl MOJIITUKYU 3 TOYKU 30PY TOCIIOJIapCHKOTO IpaBa, 30KpeMa dKi came
cy6’eKkTH peastizailii Takol MOJITHKY Ha/IiJIEH] OpraHisaliiiHO-TOCIIOAapChKUMU MTOB-
HOBaKEHHSIMU Ta SIKMMU TOCIIOapPChKOrO-MPABOBUME 3aCOO0U BOHM KEPYIOTHCS Y
CBOIN MISJIBHOCTI.

OcHoBHA Mema i 3a60anns cmammi — BU3HAYEHHS TOCHOAAPChKO-TIPABOBOI
CKJIaJIOBOI y MeXaHi3Mi peasisallil Jiep;kaBHO1 PerioHaIbHOI TTOMITUKY Yepe3 BUOKPEM-
JieHHs ii cy0’eKTHOro cKJiasy Ta 3acob6iB peasisallii TaKol MOJITUKU Y FOCIOAAPCHKII
JUSJIbHOCTI.

Buxniao ocrnoenozo mamepiany. [lep:kaBHa perioHabHA TOTITUKA — 1€ CKJIA-
JI0Ba BHYTPIIIHBOI TOJITUKN JepKaBU. Takuil HApPsIMOK peaJisallii gep:KaBHOI
perioHasbHOI TMOMITHKY Tepenbavyae BU3HAUEHHs KOJIa TIOBHOBAKEHb OPraHiB, 110
peasi3oBYIOTh TaKy IOJITHKY, Ta 3ac00M, sIKi BOHM BHKOPMCTOBYIOTH Jijist 3aGesrie-
YeHHS MOJITUYHOTO, EKOHOMIYHOTO, COIIaJbHOTO PO3BUTKY periony. [Ipu mpomy sk
camMa JiepsKaBHA pPerioHaJbHa TMOMITHKA, TaK 1 3aco0u 11 peasizaiiii MOBUHHI CIIPUSTH
3POCTAHHIO PO3BUTKY PETIOHY B IIJIOMY, 3/[IICHIOBATH ONITUMI3allif0 PO3MIillleHHS
IIPOJIYKTUBHUX CUJI 32 PerioHaMU Ta BUPIBHIOBATH YMOBH I'OCIIOJIaPIOBAHHS i PiBeHb
JKUTTS JIOJAUHMU.

B ymoBax TemnepinHboro ep:kaBHOTO PO3BUTKY PETiOH BUCTYIIA€ He JIUIIe
06’€KTOM, a I aKTUBHUM CyO’€KTOM peaJiszallil JepKaBHOI PETiOHAIBLHOT MOITUKL.
YV 3B’s13Ky 3 I[UM BUHUKAE HEOOXIHICTh y 30a/aHCyBaHHI BOX TEHAEHIIIH, sIKi Tpo-
TSTOM TPUBAJIOTO 4Yacy iCHYIOTh B HAIIiil KpaiHi — 30epeKeHHsT iCHYI0UOTrO BILIUBY
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JIePKaBHOTO PeryJIloBaHHS, IIeHTPasi3allis Ta TparHeHHsd PerioHiB /10 CaMOCTIIHOCTI,
JleTleHTpaisalis. [x BUHMKHEHHS OB A3aHe 3 THM, IO 3 OHOTO GOKY, eKOHOMiduHMiT
PO3BUTOK TEPUTOPIll TOTPEOYE IIECTTPSIMOBAHUX [Iii 3 OOKY /ep:KaBH, a 3 iHIIOTO, —
Bce OisbIia yacTHA €KOHOMIYHUX PillleHb MEePEeXOJUTh 0 KOMIETEHI[ii caMux
perioHiB, gKi BU3HAYAIOTh CTPYKTYPHiI 3MIHM HA MiKPOpiBHI. TakuM 4YMHOM, MOKHA
3poOUTH BHCHOBOK, 1[0 PETiOH 3aBISYy€E TUM, IO BiH HepectaB OyTH BUKJIIOYHO
00’exTOM peasizaliii JepKaBHOI PerioHaJIbHOI HOJITUKK 1 ¢TaB Cy0'€KTOM TaKol moJIi-
THUKH, caMe JlidJIbHOCTI OPTaHiB MiCIIeBOTO CAaMOBPS/LYBAHHST HA PEriOHAJIbHOMY PiBHi.

AOGCOMIOTHO KOXKHA TEPUTOPist HAIIOI KpaiHu, sika TpeCTaBieHa Ha 3aKOHO-
JIaBYOMY DPIiBHI y BUTJIS/I PETiOHY, MAKPOPETIOHY, MiKPOPETIOHY, € YHIKAJIbHOIO i
HETOBTOPHOIO 3aBJSIKUA CTPYKTYPHIN HEOMHOPIHOCTI MIPOCTOPY, a TOMY OY/Ab-SIKY
JISUIBHICTD Ha Hiii, 30KpeMa il rOCIIOapChKy, HEOOXIIHO 3AIIICHIOBATH 3 YPaxyBaHHSIM
KOMILJIEKCY iHTepeciB Ta 0cobBocTell KOKHOI 3 HuX. CaMe BU3HAYeHHs OPraHiB Ta
3ac00iB, 3a IOMTOMOTOI0 SIKMX BOHU PEATi30BYIOTH JIEPKaBHY PETiOHATBHY MOJITHKY,
JIO3BOJINTH BU3HAUUTH MIJISAXU JIOCATHEHHSI KOMIIPOMICY MiXK PI3HUMM IHTepecamu,
10 iICHYIOTh Ha KOKHIH OKPeMO B3SITill TepUTOPil.

SIk 3a3Havasocs paHiiie, 06’€KTOM JIepPsKaBHOI PEriOHAIBHOI MOJITUKK € TEPUTO-
pid nep:KaBH, sKa Mpe/icTaBlIeHa y BUTJIA/ PETiOHy, MAaKPOPETIOHY Y CKJIAJ AEKiIbKOX
PETrioHiB UM 1X YACTUH, MIKPOPETiOHY, @ TAKOK 1HIIINX TEPUTOPIATIbHUX YTBOPEHbD, SIKI
XapaKTepPU3yI0ThCs CHETMMIUHICTIO, IITICHICTIO Ta CIIJIBHIM PO3BUTKOM i BU3HAYEH]
3aKOHOJIABCTBOM JIJIs1 JIOCSITHEHHST OCOOJIMBUX Iijiell po3BUTKY Tepuropiil. Came Ha
HUX CIIPSIMOBAHA Jlist BCIX BUJIB i HANIPSIMKIB MOJITHUK JepsKaBy, sIKi 00’€1Hy€ B c00i
JiepsKaBHA perioHa/bHA MOJITHKA, Peali3allilo Kol 3AiHCHIOITh Cy0’ eKTH JepKaBHOI
perioHaIbHOI O TUKU.

Bigmosigno mo cr. 4 3akony Ykpainu «lIpo 3acamgm nep:kaBHOI perioHaabHOI
MOJITUKN» cy0'€KTaMu JIep:KaBHOI perioHabHOl momiTuku € Ilpesument Ykpainu,
Bepxosna Paza Ykpainu, Ka6iner Minicrpis Ykpainu, Bepxosna Paga ABroHoMHOI
Pecny6uiku Kpum, Paga MinictpiB ABronomuoi PecyOuiku Kpum, mieHTpasibHi Ta
MiCIIeBi OpraHyd BUKOHABYOI BJIa/IU, OPTaHU MICII€BOTO CAaMOBPAAYBaHHS, X MOCAI0BI
ocobu. Oxnak anamiz Posainy 11 3akoHy [ae mijcraBu TOBOPUTH PO JEIIO THIINI
nepeJsTik OpraHiB, SIKi Ha/(lIeHi TOBHOBasKEHHSIMU Y (hopMyBaHHi Ta 3a0e3redeHHi ep-
JKaBHOI PeriOHaJIbHOI TOMTUKU. TakuM YMHOM, MOYKHA JIINTH BUCHOBKY, 1110 /IaJIEKO
He Bci opranu, Oyayun cy0’eKTamu Jep:KaBHOI PerioHajbHOI MOJITHKU, HaIiJIeH]
[OBHOBAKEHHSIMM 11010 11 3a0e3IeYeHHs Ta peasisailii.

TooBHUM OpraHoM y cucTeMi IEeHTPaJbHUX OPraHiB BUKOHABUYOI BJAU, IO
3abesneuye (hOpMyBaHHS Ta Peaisalliio Jep:KaBHOI perioHaJbHOI MOJITUKHU, 3apa3
€ MiHicTepcTBO perioHaJIbHOrO PO3BUTKY, OYAIBHUIITBA Ta )KUTIOBO-KOMYHAJIBHOTO
rocrofiapersa Ykpainu. /lo ioro noBHOBaskeHb HAJIEKUTh IIPOBEICHHS B YCTaHOBJIE-
HOMY TIOPS/IKY MOHITOPUHTY COIiaTbHO-eKOHOMIUHUX T iHIINUX TTOKA3HUKIB PO3BUTKY
perioHis, paiioHis i MicT obacHoro, pecnybikaHCbKOro B ABToHOMHIN Peciry6iriiti
Kpum 3nauenns; hopMyBaHHS TEPETIKY TTOKAa3HUKIB, 32 IKUMH MTPOBOJUTHCS MOHi-
TOPWHT PO3BUTKY TEPUTOPIll i BUSHAHHS 1X JIETTPECUBHUME; PO3POOJIEHHS 32 YIaCTIO
IHITUX I[eHTPaJbHUX OPraHiB BUKOHABUYOI BJAJW, BiAMOBIAHUX MIiCI[EBUX OPTaHiB
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BUKOHABYOl BJIa/[U Ta OPTaHiB MiCI[EBOTO CaMOBPSIlyBaHHS [POrpaM IOJ0JaHHS
JIETIPECUBHOCTI TEPUTOPIH 1 TIPOBEIEHHST MOHITOPUHTY iX BUKOHAHHS; 3a0€3edeHHsI
PO3pOo0JIeHHsI, 3aTBEP/KEHHSI, IEPEBIPKHU, TTEPETJIsiy, BHECEHHSI 3MiH, CKaCyBaHHsI
CTaHJapTiB y cdepi KUTI0BO-KOMYHATBHOTO T'OCIOJIAPCTBA, CTAHAAPTIB 3 NUTAHb
SKUTJIOBOI TTOJIITUKY, @ TAKOXK HAIlIOHAJIBHUX CTAH/IAPTIB 1 KOJIEKCIB yCTaJlleHOl TTPaK-
TUKH; 3IiICHEHHS OpraHizamiiiHoro 3abesneyeHHs 3 MUTaHb JAePKaBHOI MiATPUMKH
OyaiBHuITBA (MPUAGAHHS) HOCTYITHOTO JKUTJA, (DOPMYBAHHS JKUTJIOBOTO (POHIY
COIia/TbHOTO TIPU3HAYEHHS, KPEAUTYBAHHS 1HIMBIyaaIbHIX CLIBCHKUX 3a0YI0BHIKIB;
MOJIAaHHS TIPOIO3UILIN 010 TTOPAAKY (hopMyBaHHS 11iH (TapudiB) HA KUTIOBO-KO-
MYH&JIbHI TOCJIYTH, SKi TiIATa0Th perymoBadnio [1]. TakuM unHOM, y 3a3HaUeHIT
yacTuHi KoMiereHIii MiHicTepcTBa perioHaJIbHOTO PO3BUTKY, OYIiBHUIITBA Ta JKUT-
JIOBO-KOMYHAJIBHOTO TOCIIOAPCTBA YKpaiHu HOro HeoOXiqHO BU3HATH CYO'€EKTOM
OPTraHi3alliifHO-rocIoJapcbKUX MOBHOBAKEHD.

MiHicTepcTBO PerioHaIbHOTO PO3BUTKY, OY/IIBHUIITBA Ta KUTJIOBO-KOMYHAJIBHOTO
rOCIIOZIapCTBa YKPAiHU € €IMHUM OPTaHOM, SIKWM Ha 3araJlbHOHAIlIOHAJIbHOMY PiBHIi
BU3HAYa€ €/IMHI 3acajii JIeP>KaBHOI PerioHaIbHOI MOJITUKH, SKUMHU B IIO/JBIIOMY
OysyTh KOPUCTYBATHCS Ti OpraHu, ki 6e3rocepesHbo Ha MICISIX Peasli3oByOTh
BU3HAYCHI HUM HAIIPSIMKHU.

3aBJlaHHs Jep:KaBu B PeTyJIIOBaHHI Jlep:KaBHOI peTioHAJIbHOT TOJNITUKN He
00MEKYEThCS BUKJIIOYHO pearyBaHHSAM Ha JaBHO BigoMmi mpobieMu Ta morpebu
KOKHOI OKPEMO B3TOI TEPUTOPIi, BOHA MIOBUHHA IIBUJIKO ¥ a/IeKBATHO pearyBaTu Ha
Oyb-siki 3MiHu. Tak, BAHUKHEHHS Y HAIIiN KpaiHi riOpUIHUX BiZIHOCUH 3 CYCiHBOIO
Jlep:KaBoIo MPU3BEJIO 10 CTBOPeHHS MiHicTepcTBa 3 MUTaHb TUMYACOBO OKYIIOBAHUX
TEPUTOPIl Ta BHYTPINIHBO MepeMilieHrX ocib YKpaiHu, sike € TOJOBHUM OPraHOM
y CHUCTeMi HEHTPAJbHUX OpPraHiB BUKOHABYOI BJa/H, 110 3abe3redye (HopMyBaHHS
Ta peasisye JepsKaBHY MOJITHKY 3 MUTaHb ABTOHOMHOI PecryOsiku Kpum i micTa
Cesacromnosist Ta okpemMux teputopiit J{onerpkoi Ta Jlyrancbkoi obacTei, jge opranu
Jlep>KaBHOI BJIQJIU TUMYACOBO He 3/1HCHIOIOTH CBOI TOBHOBAKEHHS.

YpaxoByiouu CKJIaJHy CUTYaIlil0 Ha 3a3HAYE€HUX TEPUTOPisIX, HA HOBOCTBOPEHE
MIiHICTEPCTBO TTOKJIAJIEHO 3aBJaHHS 3 peasii3allil Jlep:KaBHOI PeTiOHATBHOI O TUKH,
30KpeMa — 3/[IICHEHHS CTPATEriYHOTO TIIIAHYBAHHS TI0JI0 €EKOHOMIYHOTO BiJTHOBJICHHS
il po30yI0BU MUPY Ha TEPUTOPIsIX, sIKi 3a3HAJN HETaTUBHOTO BILIMBY BHACJIIOK
36poiiHOTO KOHMJIIKTY Ta/ab0 TUMYAaCcOBOI OKYyMallil; 3[iCHEHHS SIK JepsKaBHUI
3aMOBHUK 3aTaJIbHOTO KEPIBHUIITBA i KOHTPOJIIO 32 PO3POOJIEHHSM JePKaBHUX I[LJIbO-
BUX TIPOrpaM Ta BUKOHAHHSAM BU3HAUEHUX B HUX 3aXOJIiB 1 3aB/IaHb; 3/[IICHEHHS 3aX0-
JIiB 1 3aBJaHHS, CIIPIMOBAHNX HA BUKOHAHHS JEP/KABHUX 1 PETIOHAJBHUX MTPOTPaM
COIia7TbHO-eKOHOMIYHOTO Ta KYJIBTYPHOTO PO3BUTKY TOIIO [2].

3 HaBezeHoro B6AYAETHCS, IO JIePKaBHA PETIOHATbHA TOITHKA MA€ BUKOHYBATH
MOKJIa/leHi Ha Hei 3aBIaHHs He JIMIe B YMOBaX CIIOKOIO Ta cTabibHOCTI B KpaiHi, a
il B yMOBax, KOJIM JIMIIe MATTEBA PEaKIlisl AepsKaBU Ha HOBI 0OCTaBUHU MOKe 3a0e3-
MEYNTH BUXIiJ i3 HEIPOCTOI CUTYaIlil 3 MiHIMaTbHUMU BTpataMu. Tomy edekTuBHA
peasizariisi ep;kaBHOI PeTiOHATbHOI TOJITUKN HABITh Y TaKi CKJIaJHI Ta HETPOCTI
yacu moTpedy€e po3pobJIeHHsT MEXaHI3MYy, SIKUil 03BOJIUTH He JIUIIe STKHAUIIBH/IIIE
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TIOBEPHYTHU TEPUTOPIii, HA IKUX OPTAHU JIEPKABHOI BJIAIU TUMUYACOBO HE BUKOHYIOTH
CBOI TTOBHOBKEHHS, 1 1X HaCEJIEHHS /10 €IMHOTO KOHCTUTYIIITHOTO TIPOCTOPY YKpa-
iHM, a i BITHOBUTHU TOCMOAAPCHKY JIisLIbHICTH PETIOHY, TUM CaMUM 3a0e3TeUnBIITN
HOMY €KOHOMIUYHUH MTOTEHITIal.

ITix mepsxkaBHOIO PeriOHATBHOIO MOJITUKOIO MU PO3YMIEMO CKJIQIOBY MOJITUKU
JlepKaBu, CIIPIMOBaHY Ha OpTaHizalfifo ii TepuTopii B eKOHOMIUHOMY, COI[iaJIbHOMY,
ryMaHiTapHOMY, €KOJIOTIYHOMY, TTOJIITHYHOMY actekTi. Cepen ycix BUIiB Ta HATIPSIM-
KiB IOJIITHK, SIKi 3a0€31e4yI0Th JOCATHEHHS OCTaBICHNUX Hepel AeP:KaBHOIO0 Perio-
HaJTBHOIO TTOJIITUKOIO 3aBAaHb, KITIOYOBA POJIh HAJIEKUTh caMe eKOHOMIUHIH TTOJIITHIT
JlepsKaBH, SIKY Peasi3oBYIOTh ycCi /ilepsKaBHI OpraHu Ha yCiX PiBHSX.

Axmo Ha HalioHATBHOMY PiBHI 32 (hOPMYBaHHS TEOPETUYHOTO 1 3aKOHOJIABYOTO
MATPYHTS BIPOBAJKEHHS JEP:KaBHOI perioHaIbHOI MOJITUKU Bifnosizae Minic-
TEPCTBO PETIOHATBHOTO PO3BUTKY, OYIIBHUIITBA TA KUTJIOBO-KOMYHAIHLHOTO TOCIIO-
JlapcTBa YKpaAiHW, TO HA PETiOHATbHOMY CaMe MicIleBi OpraHu Jiep:KaBHOI BJU Ta
MICIIEBOTO CaMOBPsILyBaHHsI BUPIIIYIOTh €KOHOMIUHI, COIlia/IbHi, MOITHYHI TIPOGIeMu
HIJISIXOM ITPAKTAYHOI peasiidallii HallPsSMKIB TaKoi IMOJITHKHA. AJKe KOKEH PETioH Ma€e
CBOI COIliaJIbHO-eKOHOMIYHI, IPUPOIHO-KJIIMATHYHI, PECYPCHI, ieMorpadivyHi Ta iHiIi
0COOIMBOCTI, 2 TOMY KOJKEH 3 HUX NOTPeOy€e BAACHUX 3ac00iB BUPILIEHHS IOTOYHKX i
HEePCHEKTUBHUX MPOOJIEM, SIKi MAlOTh 3MOTY peasli3oByBaTH JIMIIE BiJAMOBIAHI OpraHu
JIepsKaBHOI BJIAJIN HA MICIISIX.

Hanpssmku i opmu yuacti nux opraHiB y cdepi rocrogapoBaHHs Habyu
3akpinenHd y II posnini Tociogapeskoro kogekcy Ykpainu. Tax, ct. 8 BusHauma,
II[0 OPraHu JIeP5KABHOI BJIA/IN Ta MICIIEBOTO CAMOBPSIIYBaHHS He € Cy0'€KTaMU TOCTIO-
JlapioBaHH, MIPOTEe BOHU MAIOTh TOCIOAAPChKY KOMIIETEHINI0, /I peasiisallii SKoi
HaJliJIeH] OpraHi3alliiiHo-rocnolapCbKUMU TTOBHOBAKEHHSIMU — CYKYITHICTIO TIPaB i
000B’sI3KiB, SIKUMU BOHU JIEJIETYIOTHCST, 3 YIIPABJIIHHS TOCIIOAPCHKOIO iSITbHICTD Ta,/
a6o 11 peryJiioBaHHs, CKJIaJ0BOIO SIKOI € KOHTPOJIb |3, ¢. 195].

3aB/IIKM HAsIBHOCTI TaKUX OPraHisalliifHo-rocroapchbKuX MOBHOBAKEHbD, 3 METOIO
peanizailii eKOHOMIUHOI TTOJITUKYU JIePKaBW, BUKOHAHHS I[IJTbOBUX €KOHOMIYHUX
[porpaM, Mporpam ColiaJIbHOTO PO3BUTKY OpPraHu Jiep:KaBHOI BJAJU Ta MiCI€BOTO
CaMOBPSITyBaHHSI MAlOTh MOJKJIMBICTH 3aCTOCOBYBATH PI3HOMAaHITHI 3aco0M i Mexa-
HI3MU peryJioBaHHS FOCIOJAPChKOI JAiSIBbHOCTI.

Cutii 3a3HaYUTH, 1[0 METO/I0JIOTIYHY OCHOBY /IJIs1 3aKOHOTBOPYOI'O MOJIEJIIOBAHHS
KOHDIrypallil IpaBoBOro CTAHOBUINA Ta MOPSIAKY AisS/IBHOCTI OY/Ib-IKMX OPraHiB JAep-
JKaBHOI BJIA/IM 1 MICII€BOTO CAaMOBPSIYBaHHS CKJIAAIOTh, y TEPITY Yepry, MOJ0KeHH
Koncrutytii Ykpaiau. Tak, y c1. 19 Konctutynii Ykpainu 3akpineHo CBOEPIIHY
Tpiajly y BUTJISIII <HA MACTaBi», «y MeKaX MOBHOBAKEHDb», <y CIOCIO», sIKy He00-
XiJIHO 3aCTOCOBYBATH y CUCTEMHIN €/IHOCTI, 10 I03BOJUTD MiIBUNINTUA e(heKTUBHICTb
3aKOHO/IABYOTO PETYJIOBAHHS caMe B KOHTEKCTI CTBOPEHHST GiJIbIl BUCOKUX CTaHap-
TiB 3aKOHHOCTI B J[i4JIbHOCTI BCiX OpraHiB, SKi 3/[iICHIOIOTH peasi3alliio Jep:KaBHOl
perioHasbHOI OJITUKU.

BapTo mizkpecauTu, 1mo Mix IIUMUA TPbOMAa KJIOUOBUMHU €JIEMEHTAMU iCHYE
MIMPOKE KOJIO CUCTEMOYTBOPIOIOYHX BHYTPIIIHIX 3B’I3KiB, 110 i 3a6€31meuyoTh edek-
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TUBHICTh Ha3BaHOI KOHCTPYKIi. Tak, JOriYHO B3a€MOOOYMOBJICHUIT 3B’SI30K Ma€
000B’s13K0BO OYTH BCTAaHOBJIEHO MiK (DYHKIIISIMU, 3aBJaHHSIMU Ta TIOBHOBAKEHHSIMMU,
a TaKO:K, HAITPUKJIAM, MK IOPUANIHUMU (PaKTaMU-TTiZICTABAMH, TOBHOBKEHHIMU Ta
criocobamu ix 3actocyBaHHs [4, c. 96].

Axmto ct. 19 KonctuTyii 3akpinuia 3arajbHi MOJTOXKEHHS TOHATTS KOMIIETEHIIIT
JUISE BCIX OpraHiB BJIau, TO HeOOXiZHO 3a3HAYMTH IIPO icHyBaHHs 6a30BOi rocrogap-
ChKOI KOMITIeTeHTIi1 y cepi siepKaBHOI PerioHATbHOT MOTITUKY Jiep:kaBu. OcTaHHS €
3aKOHO/IABYOI0 PeaTi3alli€io 3 ypaxyBaHHAM i1 PO3TOALTY MK OpTaHaAMU JeP:KaBHOI
BJIQ/IM 1 MICIIEBOTO CAMOBPSIJIyBaHHS 110 BEPTUKAJI Ta 3a CIEIiai3allier i MexaHi3My
il peaJrizarii.

HasiBHicTh cepen 6araTboX iHIIMX BUIIB J€P/KaBHOI MOJITUKKM caMe JeprKaB-
KOMIIETEHIIi], a TaKoK Habopy 3acobiB ii peasisaliii, nepexbavae ix cucremue (yHK-
IIOHYBaHHS Ta B3a€EMOJIII0 OJHE 3 OJHUM. 3aCTOCYBAHHS 3a3HAYEHOI METOJOJIOTi1
BU3HAUEHHsI KOMITIETEHIII OPTaHiB JeP:KaBHOI BJAJN CTBOPIOE OKPEMUI HATIPSIMOK
HAYKOBOTO JIOCJIIZKEHHST TOCIIOIaPChKOT KOMITETEHIIiT IIMX MiHICTEPCTB SIK Cy0 €KTIB
OpranizaIiiiHo-ToCIoJapCbKUX MOBHOBAXKEHD.

ITix 3acobaMu epsKaBHOIO PeryIioBaHHS FOCIOAAPCHKOI AiSIBHOCTI PO3YyMIEThCS
CYKYIIHICTb CII0CO0IB PEryJIioiouoro BILIMBY AePKaBU Ha JisIbHICTb Cy0 €KTIB roco-
JnapioBanHsA. 3akoHonasieM y cT. 12 Tocnogapebkoro kozpekcy YKpaiHu BU3HAuyeHi
OCHOBHI 3ac00U [IePKaBHOTO PETrYJIOBAHHS TOCIOAAPCHKOI [ISITTBHOCTI: [epKaBHe
3aMOBJIEHHS; JIilleH3yBaHHs, [TaTeHTYBaHHS 1 KBOTYBAaHHS; TeXHIYHe PeryJIlOBaHHS;
3aCTOCYBaHHS HOPMATUBIB Ta JIMITIB; PeryJIiOBaHHs I1iH 1 TapudiB; HaJlaHHS 1HBEC-
TUIINHUX, IIOJATKOBUX Ta IHINUX IIJIbr, HAJAHHS JOTallil, KOMIIEHCAIllll, [{IJIbOBUX
inHoBalliil Ta cyOcuiii.

YpaxoBytouu TOH (hakT, M0 JaJeKo He BCi 3ac00M IeP;KaBHOTO PETYJIIOBAHHS 32
CBOEIO TIPUPOJIOI0 HAJIEFKATD JI0 JAEPKABHOI PerioHaIbHOI O TUKY, BUHUKAE HeOOXi (-
HICTh Yy YiTKOMY BifMeKyBaHHI THX 3ac00iB, SIKi CIPHUSIOTH Peasiisallii Takol MO THKH
Bi/l 1X 3arajbHOrO IepeJiiky, BusHayeHoro locnogapcbkuMm Kojexkcom Ykpainu. Ha
nymry Hlepounu B. C., 3 ypaxyBaHHSIM Xapakrepy 3aco6iB iX MOKHA MOIIIUTH Ha
TPU TPYIU: eKOHOMIKO-IIPAaBOBI 3ac00M, OpraHisaiiiiHo-1paBoBi 3aco0u Ta IOPUANYHI
(mpaBoBi) 3acobu [5, c. 38]. Cepen ycix Ha3BaHWX TPYIl caMe 3aBJASKA €KOHOMi-
KO-IIPaBOBUM 3aco0aM 3iHCHIOEThCS HAOILIbIINIT BIUIMB Ha PO3BUTOK JEePiKaBHOI
perioHaJbHOI MOJITUKHU, IKUMU €: JiepsKaBHe 3aMOBJIEHHS; JepsKaBHI 3aKyIiBIi,
peryJiioBaHHs 1iH 1 TapudiB; HAAHHS IHBECTUIIHHNX, TIOJJATKOBUX Ta THITUX TiJIbT;
HaJaHHM J0Talliil, KOMIEHCaIlii, i IbOBUX iHHOBAIH Ta cyOcuiil. TakuM YrmHOM,
JIUIIe Ha3BaHi 3acO0M JE€PKABHOTO PETyJIIOBAHHS MAaOTh O€3II0CEPETHE BiTHOIEHHS
JI0 PeryJIIOBaHHS Ta BIIMBY Ha JIeP>KaBHY PerioHaJbHY HOJITUKY.

Curin 3a3naumTy, 1m0 y 1. 12 Tocnoapebkoro Koziekey YKpaiHu HaBeleHni 1epe-
JIK caMe OCHOBHMX 3acO0iB JIepKaBHOIO PEryJiOBaHHS TOCIOAAPCHKOL MisIBHOCTI,
110 CBITYUTDH PO MOXKJIUBICTD HOTO PO3NIMPEHHS HIJISXOM 3aKpillJIeHHS] B HOpMa-
TUBHO-IIPABOBUX aKTaX IHIIMX 3aCO0IB JE€PKABHOTO pery/roBaHHs. Takumu gojar-
KOBHUMH 3aC00aMU MOKYTb CTaTh OKpeMi OMOJKETHI IIPOrpaMu PO3BUTKY PETiOHY;
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CIIPUSIHHS 3aJIy4EHHIO 30BHIIIHIX 1 BHYTPIIlIHIX iHBECTUIiil; KpeUTHO-rapaHTiiHi
MEXaHI3MU MATPUMKHU Cy0 €KTIB MiAMPUEMHUIITBA; Peari3allist [epKaBHUX 1 perio-
HJIBHUX MPOTPAM 3 PO3BUTKY IPOMUCJIOBOCTI, TPAHCIIOPTY, OCBITH; CTUMYJIFOBAHHS
IHHOBAIIHOTO PO3BUTKY MiIIIPUEMHUIITBA; JIeP>KaBHA ITiITPUMKA TPAHCKOPJIOHHOTO
CIiBPOOITHUIITBA TOIIIO.

Ockinbku peasizailisi ep;KaBHOI PeTiOHATBHOI MOMITUKA BU3HAYAETHCS CHUCTE-
MOTO 3aXOJ[iB MTPaBOBOTO, EKOHOMIYHOTO, (hiHAHCOBOTO, iH(OPMAITIITHOTO Ta THIIOTO
XapaKkTepy, BOHU peasi3yioThest y chepax (iHaHCOBO-eKOHOMIYHOTO 3a0e3IeueHHs,
MIBUTIEHHS KOHKYPEHTOCIPOMOKHOCTI TEPUTOPIN Ta CHPUSHHSA IHHOBAI[IWHOMY
PO3BHTKY, IHCTUTYIIHHOTO 3abe31edeHHs1, iHTerpallii perioHiB i jaep:KaBHO-TIPUBAT-
HOTO TTapTHEPCTBA.

Crarta 12 TocrogapcbKoro Kojmekcy YKpaiHM 3akpinuia He Jiulie OCHOBHI
3aco0u epP;KaBHOTO PETyJII0BaHHS TOCIOAAPCHKOI MisSIBHOCTI, a I Te, M0 OCTaHHii
€ OCHOBHUM HOPMATMBHO-TIPABOBUM aKTOM 3 MHUTAHb JIEPKABHOTO PEryJIOBaHHS
TOCIIOZIAPCHKOI MiMbHOCTI. TakKMM YMHOM, He BUKJIIOUAETHCS MOMKJIUBICTD 3aCTOCY-
BAaHHS TIOPSJI 13 OCHOBHUM 3aKOHOJIABCTBOM, ITIO PETYJIIOE TOCTIOIAPCHKY iSIJIbHICTb,
CIIeIlaJIbHOIO, 10 SIKOTO 3aKOHOAaBeIlb BiITHOCUTD 1HIII 3aKOHOJIaBYi aKTH, a TaKOK
MIPOrpPaMM €KOHOMIYHOTO i COIIaJIbHOTO PO3BUTKY |6, ¢. 31].

OjHUM i3 TaKMX HOPMATUBHO-TIPABOBUX aKTiB, SIKWil BUSHAYUB 1€ OAUH 3aci
BIIJIMBY Ha TOCHOJAPCHKY iSIJIbHICTD, € 3aKoH YKpainu «IIpo nep:xaBHO-1ipuBaTHE
mapTHepcTBO». MeTta /iep;KaBHO-TIPUBATHOTO MAPTHEPCTBA MOJSATAE Y 33/[0BOJICHHI
CYCIIJIBHUX TI0TPe6 3aBASKU MMOEAHAHHIO Y HbOMY CIIJIBHOI isITTBHOCTI JIepKaBHUX
OpraHiB BJIaJM 1 IpUBaTHOro cekropa. Ha BiaMiHy Bijl iHIMUX TPaAUIIHHUX BifHO-
cuH y cdepi rocrogapioBaHHs, BOHO Ma€ CBOI BacHi 6a30Bi Mojesi (hiHaHCyBaHHS
1 METO/I1 YIIPaBJiHHS.

JlepskaBHO-TIpUBATHE TTAPTHEPCTBO TOBHICTIO BiJIPI3HAETHCS Bij 3ac00iB, BU3HaYe-
Hux [ocnoapehKuM KOIEKCOM, OCKIJTBKM OCTAHHI Peasi3yloThCsl B OJ[HOCTOPOHHBOMY
HMOPSIIKY BUKJIIOYHO JIEP/KaBOIO, sIKa € MOHOIIOJIICTOM, ajisKe JKOJEH iHIINN cyh eKT
TOCIIOZIAPCHKOI IIAIbHOCTI He B 3MO31 3IUCHUTU Jiep:KaBHE 3aMOBJICHHS, HAZaTU
IHBECTUIIIIHI, TOAATKOBI MiJBTA TOIIO. ToMl K Jep:KaBHO-TIPUBATHE MAPTHEPCTBO
MOKJIMBE JIMIIe y CIiBIpalli ep:kaBu 3 11 IPUBATHUMM MTapTHEPAMU, & TOMY MOXKHA
3po0OUTH BUCHOBOK TIPO Te, IO, TO-TIepIiie, BUHUKAIOTD iHIII Cy0’€KTH BU3HAYEHHS I
peasrizariii 3acobiB peryJroBaHHSI FOCIIOAAPCHKOI MisS/IBHOCTI, TTO-ApyTe — chepa, siKy
BOHM PETYJIIOI0Th, OXOILIIOE aOCOIIOTHO iHIE KOJIO FOCIOAAPCHKUX TIPABOBIIHOCHH,
Hixk BU3HaueHi y II poszini Iocriogapcbkoro kojiekcy Ykpainu.

JlepskaBHO-TIpUBATHE ITAPTHEPCTBO SIK 3aCi0 PeryJoBaHHsa TOCHOAAPCHKOL Iisib-
HOCTI € OUIBII e(DEKTUBHUM Y TOMY Pasi, KOJIM TIPUBATHHI CEKTOP 3IIIICHIOE TIPOEKTHE
(bimaHCyBaHHs, CTBOPIOE i MOJIepHi3y€e iHPPACTPYKTYPHI 00’€EKTH, IO TPAAUIIHHO
KePYBAJINCS i 3HAXOAMJINCS Y BJIacHOCTI aepskasu [7, ¢. 156]. Ile mos’si3ano 3 Tum,
0 y JIepsKaByM He 3aBKAW € J0CTaTHs KiJIbKiCTh (hiHaHCOBO-MaTepiaabHOro 3a0e3-
IeYeHHs], IHHOBAIITHUX Ta Cy4yaCHMX PecypciB, a iHKOJIM i IIPOCTO MOKJIMBOCTEN
JUIE TOro, aby MOKpaIlyBaTH YMOBH 3[iHCHEHHS TOCIOAAPCHKOI AisabHOCTI. OMHaK
B €II0XYy TEXHOJIOTIYHOTO PO3KBITY TaKi MOKJIUBOCTI 37€0iIbIIIOT0 Ma€ TPUBATHII
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CeKTop, AKuil y 3akoHi Ykpainu «IIpo gep:kaBHO-TIpuBaTHE MapTHEPCTBO» BU3HAYE-
HUM SK NPUBATHI TTapTHEPHU.

Y 3B’s13Ky 3 THM, 110 JIepKaBHO-TIPUBATHE TTAPTHEPCTBO € 3aCOO0M PEryJIIOBAHHS
TOCIIOJIAPCHKOI JISIBHOCTI, IKUI y CBOEMY MeXaHi3Mi peastizallii Moke BUKOPHUCTOBY-
BaTH JiepyKaBHA PerioHaIbHa MOJITHKA, BAHUKAE MOTpeba y TOMOBHEHHI CT. 4 3aKOHy
Vrpainu «IIpo 3acamu aep:kaBHOI perioHaJbHOI TOTITUKU» CYO'€KTHUM CKJIAJ0M.
Crarrs 1 3akony Ykpaiau «IIpo mepxxaBHO-TIpuBaTHE MapTHEPCTBO» BU3HAUMIIA,
[0 CTOPOHAMM Y TAKOMY CIiBPOOITHUIITBI € JiepsKaBHI MapTHEPHU Ta MPUBATHI MapT-
HepH, IKUMU € IOPUANYHI 0COOH, KPiM JIepsKaBHUX Ta KOMYHAJbHUX ITiIIPUEMCTB
a6o ¢isnuni ocobn. Hespaxkaoun Ha Te, 1110 TaKi MPUBATHI MAPTHEPU TaKOK OEPYThH
y4acTh Y TOCIOAAPCHKIN AisIbHOCTI, IX He BigHeceHo 10 cy0’eKTiB peasisaiii jaep-
’KaBHOI perioHayibHOI 1osiTuku. IIpore BapTo MiIKpeCaAUTH, 110 JIeP:KaBHO-TIPUBATHE
MapTHEPCTBO Iie He JIMIne 3aci0 peaisaliil gepsKaBHOI PerioHaJIbHOI TMOMITUKM, a i
KOMIIJIEKCHUI MEeXaHi3M.

He BTpauae cBO€T akTyabHOCTI i MUTAHHS PO TIOBEPHEHHS JI0 PEAJIbHOTO 3aCTO-
CyBaHHS CIeI[iaJIbHUX PEKMMIB TOCIIOZIAPIOBAHHS B Me)KaX CllellialbHUX eKOHOMIY-
HUX 30H, TEPUTOPII 3 MPIOPUTETHUM PO3BUTKOM Ta B YMOBAaX HAJ[3BUYANTHOTO CTaHY,
eKOJIOTIUHOI cuTyallii abo B yMOBaX BOEHHOTO cTany |8, c. 74].

OCKiJIbKY TaKi cTemniaabHi Pe;KUMH TOCTIOIAPCHKOI TiSITBHOCTI 3aTTPOBAKYIOTHCS
B YiTKO BU3HAYEHWX TEPUTOPIATbHUX MeXKaX i 3HAXOASATHCS HAa TEPUTOPIi TTEBHOTO
perioHy, BUHHKA€ HEOOXiAHICTh y iX BpaxyBaHHI il Yac PO3pPOOJIEHHST HAIIPSIMIB
peaJtizallii Jiep;KaBHO1 PerioHaJbHOI MOJITUKW HAa Takux TepuTopisix. HagsricTs y
perioHi Takux cieniaJbHUX 06’€KTiB, siKi HOTPeOYIOTh HAsSBHOCTI BiZAMIHHOTO Bij
iHImKUX MexaHi3MiB (DYHKIIIOHYBaHHS, CIPUUYUHSIE HEOOXIHICTD PO3POOJIEHHS Y
JlepsKaBHiil perioHabHiil MOMiTHIN i 0COOMMBUX TOCOAAPCHKO-TIPABOBUX 3aCO0IB.
Perion, Oyayun 06’€KTOM JIepKaBHOI PETIOHATBHOI MOJIITUKN, OTPUMYE KOMILJIEKCHE
peryJiioBanHst abCOTIOTHO YCiX HASIBHUX Yy HbOMY BiJIHOCHH, & TOMY BiJICyTHICTb Y
TakKifl TOJITUIl yPeryJbOBAHOTO MUTAHHS CIEIiaJibHUX PEKUMIB € CBiJUCHHAM ii
HEMOBHOTH 1 MOXKe TTPU3BECTHU /10 HeJIOCATHEHHS TIOCTaBJIEHUX Tiepel Helo 3aB/laHb y
KOHKPETHO B35ITOMY PErioHi.

KpaitniM npostBoM jiepKaBHOI perioHabHOI TIOJITUKY € BBeJleHHS HaJ[3BUYaii-
HOro ab0 BOEHHOTO CTaHy B YKpaini abo Ha okpemiii ii miciieBocTi. OrosomneHHst
TaKUX CTaHiB € HeGe3NeyHrM He JIUIIe JIJIsT JKUTTS i 3[0POB’sT POMA/IsiH, TEPUTO-
plajibHOT IIIICHOCTI KpaiHu, a i J71d TOCIOaPChKOI IisIJIbHOCTI, BiJl 9KO1 3aJI€KUTHh
eKOHOMIiuHa cutyailis B kpaini. Y TocrmogapcbkoMy Kojekci YKpainu mepeabaueHo
MOPSI/JIOK 3/IIHCHEHHSI TOCIOJAPCHhKOI MiSIIBHOCTI Yy TaKUX CUTYyallisdX, OJlHaK BiH
HOCUTD 3araJibHUIT i IeKJTapaTUBHUN XapaKTep Yepe3 HasiBHICTh OJIAHKETHUX HOPM,
SIKi MICTSITB ¥ coOi Jinie oOMekeHHsT Ta 3a00POHM, a He TIepesiik KOHKPETHUX 3aXO/IiB,
sIKi HeOOXiTHO 3aITPOBaIKYBATH.

VBelleHHsT TaKUX CTaHiB 0COOJIMBO IOTPeOY€E HAsABHOCTI YiTKOrO, y TOMY YHCJI
rOCIOAaPChKO-IIPABOBOTO, IHCTPYMEHTAPII0, IKUI MAa€ 3aCTOCOBYBATHCS 10 CyO €KTIB
rOCIIOAPCHKUX BIHOCUH y pas3i BUHMKHEHHS TOAIOHMX cuTyaiiil. Bpak pospobie-
HOTO TIepeTiKy 3acobiB, sIKi HeOOXiIHO BUKOPUCTOBYBATH Y Pa3i 3arOCTPEHHS TaKOi
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CUTYyallii, MOJKe CIIPUYMHUTH 3HAUHI BTPATH BHACTIIOK Hee(eKTUBHOTO (hyHKITIOHY-
BaHHSI TMPUEMCTB a00 i1 B3arasi iX 3yIMHEHHSIM.

Taxwuit iHCTpyMeHTapiil HeOOXiTHO CUCTEMATH3YBATH B MeKaxX Bi/IIOBITHOTO 3aK0-
HOJ/IABCTBA, B TOMY uMcyi y 3akoHi Ykpainu «IIpo 3acanm nepskaBHOI perioHaabHOI
MOJIITUKU», B IKOMY Ma€ OyTH BU3HAUY€HO CyO'€KTHUI CKJIajl Y BUBYEHHI Ta 3a1po-
Ba/UKEHHI Ha3BaHWX Ta IHINX 3ac00iB peaizallii [epsKaBHOI PETiOHATBHOI O THK.
Kosxen 3 HMX, He3BaXKAIOUM HA CTYMIiHD iX TOCIIOAPCHKO-TIPABOBOI BPETYIHOBAHOCTI,
HEeOOXiTHO aJlaliTyBaTH B KOHTEKCTI PETYJIIOBAHHS BiJIHOCHH, TIOB'sI3aHUX 3 peasi3a-
II€I0 caMe JIePKABHOI PETIOHAIBHOI TTOJIITUKH.

Bucnoexu. 1. Cy6’ekramu peasisaiiii jep:kaBHOI PerioOHaJbHOI MOJITHKU €
OpraHy JiepkaBHOi BJIaJM Ta MiCLIEBOTO CaMOBPSLyBaHHs. [XHs 0COOMMBICTD T10IsATAE
y TOMY, 110 BOHH, He Oyayun cy0’€KTaMu rociogapchbKol AisIbHOCTI, HaiieHi opra-
Hi3aIilHO-TOCIIOJaPCHKUMU [IOBHOBAKEHHSIMU, 32 /IOTIOMOTOI0 SKUX 1 BUKOHYIOTD
3aBJIAHHS, TTOCTABJIEHI IEPKABHOIO PETIOHATBHOIO MO THKOTO.

2. Huni y cucrteMi opradiB BUKOHABYOI BJIA/IU, SKi OMIKYIOTHCS JIEP>KaBHOKO Peri-
OHAJIBHOIO TIOJIITUKOIO, iICHYE /IBa opraHn — MiHICTEPCTBO PETiOHAJIBHOTO PO3BUTKY,
OyAIBHUIITBA Ta JKUTIOBO-KOMYHAJIBHOIO IOCIOAAPCTBA YKpaiHH, sIKE € 3arajJbHUM
opranoM, Ta MiHicTepcTBO 3 MTUTaHb TUMYACOBO OKYIIOBAaHUX TEPUTOPIN Ta BHYTPIIII-
HBO TIepeMileHnx ocib YKpainu, sike BHCTYIAE CIIEIiaMi30BaHUM OpPTaHOM. AHAJI3
iXHIX KOMITETEHI[INHIX HaBaHTAKEHb J03BOJISIE KBaMi(DiKyBaTH iX sIK Cy0'€KTIB opra-
Hi3aIifHO-TOCTIO/IAPChKUX MTOBHOBAYKEHD.

3. Iepesik 3acob6iB AepKaBHOTO BIUIMBY Ha TOCIOAAPCHKY [isSIBHICTH, IO IX
BUKOPHUCTOBYIOTh TaKi Cy0’€KTH sl peasiisaliil JepKaBHOI PerioHaJbHOI MOJITHKH,
BusHaveri cT. 12 Tocmogapchkoro xKojekcy Ykpainu. OpHak iCHYIOTH i CIieriaabHi
3aco0w, Taki sSIK JepP:KaBHO-TIPUBATHE MMAPTHEPCTBO TOIIIO.

4. Jlep;kaBHO-TIpUBAaTHE TAPTHEPCTBO i CIEMiaJbHI PEKUMU TOCTIOAAPIOBAHHS
€ OCHOBHUMU IHCTPYMEHTAJIBHUMHU PecypcamMu peastizallii Jep:KaBHOI perioHaIbHO1
noJiTukd. Tosk BapTo OiJIbII eTaJbHO BUBYMTH €(DEKTUBHICTD iX BIUIMBY Ha TrOCIIO-
JIAPCBKY JiSIbHICTD.
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The economic and legal mechanism of realization of the state regional policy

The article is devoted to the analysis of legal subjects of the state regional policy, which in the
mechanism of its implementation exercises organizational and economic powers. It is defined, that state
and local authorities, that enforce basic and special regulation methods in accordance with the state
regional policy, are vested with that sort of powers. The list of the state remedies to influence on economic
activity, that subjects of organizational and economic powers use in order to implement the state regional
policy, is defined in Article 12 of the Commercial Code of Ukraine. However, there are special remedies
such as public-private partnership and special modes of management that should be defined as the basic
resources of implementing of the state regional policy. The existence of such remedies requires a more
detailed research of the effectiveness of their impact on economic activity and the possible necessity to
supplement the subject composition of the state regional policy and expansion of organizational and
economic powers of that sort of subjects.

Keywords: state regional policy, subjects of organizational and economic powers, economic and
legal remedies, public-private partnership, state program of regional development.
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METOAOAOTIA ®OPMYBAHHA CINELIAABHOIO
PEXXUMY IHHOBAUIUHOI AIAABHOCTI:
NMOCTAHOBKA INMPOBAEMUA

Posensanymo nowsmmsi, GYHKUIOHATbHI BUOU A OCHOBHI 03HAKU CNEUIATLHUX PEHCUMIE 20CN00a-
prosanns. [poananizosano yini ma oco6aus0Cmi 6nPOBAONCEHHS CNEULALLHUX NPABOGUX PENCUMIE 20CNO-
oaprosanns y pisnux cepax exonomiku na npuxiadi cyonobyoyeanns ma o6izy JKAPCLKUx 3acooie.
IIposedero ananiz nayionanvrozo sakonodascmea Ykpainu wo0o mooenei cCneyianvHux pexcumie iHHo-
8auiliHOT JisIbHOCI. 3aNPONOHOBAHO eleMEeHMU HAUIOHAILHOT THHOBAUITHOT CUCEeMU, SIKi NOMEHYIHO
Moz 6 cmamu 06’ €EKmamu Cneyiarviozo Percumy iHHoBayitnoi JisivHocmi.

KmouoBi cioBa: iHHOBaIliiHA AiSUIBHICTG; CIIEIiaTbHUI PEKNM; TEXHONAPK; BUIU CIIEIiaTbHUX
PEKUMIB; cliellia/ibHa eKOHOMIYHA 30Ha; TEXHOIIOIIC.

Baxum B. 3., actupanT kadeapn Xo3s1cTBeHHOTO TpaBa, HannoHampHbIN 0pUANYeCKUN YHU-
BepcuteT nMeHn SApocaasa Myaporo, Ykpanaa, r. XapbKoB.
e-mail: misswakim06@gmail.com ; ORCID 0000-0003-4702-5283

Merozosorust (OPMHPOBaHMS CHEIMATIBHOIO PEKMMAa MHHOBAIMOHHON IESIbHOCTH: IOCTa-
HOBKa mpooaeMu

Paccmompenvt nonsmus, Qynxyuonaivnue 6udbl U OCHOBHbIE NPUSHAKU CNEUUATOLHUX DPEHCUMOS
xossicmeosanus. IIpoanaiusuposanvt ueau u 0co6EHHOCMU 6HEOPEHUSL CREUUAILHOIX DEICUMOE X035~
CMBOBANUSL 6 PASIUMHLIX CPEPaAX IKOHOMUKU HA Npumepe Cyoocmpoenus u 060poma AeKapCmeentoLx
npenapamos. AHAIUSUPYEMC HAUUOHATLHOE 3aAKOHOOAMENbCmEo YKkpaunvl Kacameivho Mooeneli cne-
UUATLHUX PEHCUMOB UHNHOBAUUOHOL Oestivrocmu. [Ipednoscennvt snemenmvL HauUOHALLHOT UHHOBAUUOHHOLL
cucmemvl, Komopvle nOMeHUUAILHO MO2iU Obl CMAMb 006eKMAMU CNEUUATIDHOZO PEHCUMA UNHOBAUUOHOLL
desmenvrocmii.

Kiouesbie ciioBa: MHHOBAIIMOHHAS EATEABHOCTD; CIEIMATbHINA PEKUM; TEXHOIAPK; BU/BI Clie-
[UAJIbHBIX PEKUMOB; 0c00as eKOHOMUUECKAs 30HA; TEXHOTIOJIC.

Bcmyn. TIpoTsiroM 0CTaHHBOTO CTOJHTTS JIIOACTBO 3POOWIIO BEJUKUIA KPOK yIie-
pell y PO3BUTKY TEXHOJIOTIH B yciX chepax KUTTS: eHeprozabesnedents,, 030pOCHHS,
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MeIMIIMHA, TPAHCIOPT, 100y T, podBaru Tomo. LIi mosutusHi 3mMinu Gy 6 HEMOK/IMBI
6e3 CTBOPEHHsI Ta BITPOBA/KEHHST IHHOBAIIiil y BUPOOHUIITBO.

Y cyuacHuX eKOHOMiKaxX iHHOBaIilHI mpoiecu (BYHKIIIOHYIOTh Y MeKax Tak
3BaHMX HAIIOHATbHUX IHHOBAIINHIX CUCTEM, sIKi SIBJISIIOTH COOOI0 KOMILIEKC OpraHi-
3aIliifHO, EKOHOMIUHO Ta IOPUAMYHO B3AEMOJIIIOUNX Cy0'€KTIiB HAyKOBOI, HAYKOBO-TEX-
HIYHOI, IHHOBAIIMHOI AiSABHOCTI, IHII TiATPUEMCTBA, YCTAHOBU, OpraHisalii, ki
3IIICHIOIOTD, 3a0€311e4yI0Th Ta/ab0 CIIPUSIOTH IPOBEJEHHIO HAYKOBUX AOC/IiIKEHbD,
PO3pO0IEHHIO, KOMepIliaizallii Ta IPaKTUYHOMY 3aCTOCYBaHHIO (B peajbHOMY CEK-
TOPi €KOHOMIKI) Pe3yJ/IBTaTiB iHTeJIeKTyaabHOI MisiJIbHOCTI Ta IHHOBALINHIX 00’ €KTIB
y MesKax HalllOHAJTIbHUX KOPJIOHIB.

OpHak iHHOBaIlifHA [isSIJIbHICTD 1, 30KpEMa, AisIbHICTh 3 BIIPOBAAKEHHsI iHHOBA-
IIMHOI TIPOIYKITIT XapaKTepU3yI0ThCsl HA/I3BUUANHOI KOMEPITIHOIO PU3UKOBAHICTIO.
Ili pusuky He 3aBXKIU MOXKYTb OyTH HEHTpasi30BaHi 3a PaXyHOK iCHYIOUMX TIPH-
BaTHOIIPABOBUX IHCTUTYTIB, 30KpeMa CTpaxyBaHHsI. ToMy HEOOXiTHOIO YMOBOIO IS
PO3BUTKY iHHOBAIlill € BIPOBA/KEHHS TAKMX MPABOBUX PEKUMIB, 110 BUKOHYBAJIU
6 poJib CBOEPIIHUX KOMIIEHCATOPIB MOKJIMBHUX BTPaT, 3a0€3redyBajii JePKaBHY
HiATPUMKY HAYKOBUX JOCJIKEHb Ta IX IIOJAJIbIIOTO II€PETBOPEHHS Ha IPUOYTKOBI
POEKTH 200 KOHKYPEHTOCIPOMOKHI MTPOLYKTH.

[ koMepitiamisailii pusmkoBOro cepeloBuIla 3/iicCHeHHS IHHOBAIlIITHOT JiS71b-
HOCTI cIIeliaJbHi peskKUMHU MaloTh OXOILIIOBATH ab0 yCi JIAHKK HalllOHAJbHOI iHHO-
BaIliiiHol crcremu, abo okpeMi, HaiibiIbII BU3HAYAIbHI /I 30epesKeHHsT KiHIIEBOTO
pe3yJIbTaTy — TEXHOJIOTIYHOTO TTePe030POEHHS HAIlIOHATIBHOI BUPOOHNYOT Hasw.

Ananiz nimepamyprux danux. IIlpobiemam iHHOBAIITHOI AisLTBHOCTI TIPU-
CBSYEHI MOCJIKeHHS yUYeHUX-I0pHucTiB Ta ekonowmictiB: [[. B. 3amguxaiima
(D.V. Zadykhaylo), IO. €. Aramanosoi (Yu.Ye. Atamanova), O. M. [laBugoka
(O. M. Davydiuk), 0. M. Kopuokyst (Yu.M. Zhornokuy), /I. Arekcanaposa
(D. Aleksandrov), A. 1. [lenucosa (A. I. Denysov), IO. Baxkana (Yu. Bazhal),
I1. Benennkoro (P. Belenkyi), B. Bepenca (V. Berens), I. Bipmana (H. Birman),
B. Biacosoi (V. Vlasova), npore jesiki muTantst Bce Ie moTpedyoTh BUCBITICHHS.
Pi3ni acnexktu opmyBanHsa Ta (QYyHKIIOHYBAHHS CIEI[iaJbHUX PEKUMIB PO3IJIs-
HyTo B poborax JI. Tapaun (L. Taran), O. 3emnpairoi (O. Zeldina), O. ByTtkeBuua
(O. Butkevych), O. Omiitauka (O. Oliinyk), IO. Bporosoi (Yu. Bronova) Ta ixmmux.

Mema i 3a60anms docaioxncenns — IpoaHaNi3yBaTH LI Ta 0COOJIMBOCTI BIIPO-
BAa/PKEHHS CIeIiaJbHUX MPaBOBUX PEXUMIB TOCIIOAAPIOBAHHS y PidHUX cdepax
eKOHOMIKM (Ha IPUKJIAA CyJHOOYIYyBaHHS Ta 00Iry JIiKapchbKuX 3ac00iB); BUBUNTH
3aKOHO/IAaBCTBO YKpaiHU MIO/I0 MO/jleJieil CTUMYIIOBaHHS iHHOBAIII.

Buxnao ocnoenozo mamepiany. 3aKOHOJABCTBO YKpaiHU HEe MiCTUTh BU3HA-
YeHHST MOHSITTSI CHENiaTbHOTO MPABOBOTO peskuMy. IIpore HayKoBIsIMU 3pOOJIEHO
yrmasio crpob iworo copmymosaru. Tak, JI. B. Tapaun (L. V. Taran) Busnae, mo
MOHATTS <«CHeI[iaThHUN TTPABOBUHN PEKUM» € KOMILIEKCHUM. KOMILIEKCHICTH 11HOTO
MOHATTSI BU3HAYAETHCS PO3NOBCIOJIKEHHSIM Ha WOTO O/IeP:KyBaviB 111101 HU3KU TTJTbT
BOJIHOYAC, TII0 BKJIIOYAIOTH MOAATKOBI, MUTHI, BATIOTHO-(DiHAHCOBI, TPYAOBI Ta iHIIT
BUJIU TIPIOPUTETIB, HA/IAHHS SIKUX CIIPSIMOBaHe Ha JOCATHEHHS Oy/Ib-siKol MeTu. [lum
BiZIPI3HAETHCA PO3TJSAAYBAHUN PEKUM BiJl HAZAHHS JEPyKABOI0 OKPEMUX MLJIbI O
onojlaTKyBaHHIO a60 MUTHUX ornepaiisgx. CremiasbHuil npedepeHiiHuil peKM
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MOJKe HaJIaBaTUCS SIK a[[PECHO, TOOTO IHBECTOpaM y KOHKPETHiil ramysi abo migramysi
MPIOPUTETHOTO PO3BUTKY, 32 JIOTOBOPAMU PO BIJbHY TOPTIBJIIO JEAKUMU BUIAMU
TOBapIB, Tak 1 HA TIeBHi# TepuTopii [1].

IOpuanyna KOHCTPYKILS CIIeIialbHOTO PEKUMY IOCIIOIAPIOBAHHS Bi/IPI3HAETHCS
MHOKMHHICTIO JIAHOK, CIenn@ikoio B3aEMO/Iil Ta B3a€EMOIIOB I3aHOCTI HOPM, SKi
PEryJIro0Th OpraHi3alliiHO-TOCOIAaPChKi Ta BUPOOHMYO-TOCTIOIAPChKI Bi/IHOCHHH,
PI3HOMaHITHICTIO TOPU3OHTAJIBHUX Ta BEPTUKATHHUX 3B’A3KiB [2].

ITix cnenianbaum npaBosuM peskumoM JI. B. Tapan posymie ocobauBuii mops-
JIOK TTPABOBOTO PETYJIIOBAHHS MEBHUX CYCIIIBHUX BiIHOCUH, SIKUT BCTAHOBJIOETHCS
11010 KOHKPETHOTO KoJia 00’€KTiB ab0 chepi ixnvoi disivnocmi i SKuil BiAPi3HAETHCS
BiJI 3arajIbHOrO PeKUMY abo IIbroBoIo, 860 0OMEKYBaIbHOIO HAIIPABJIEHICTIO pery-
JIIOBaHHSI, 0OYMOBJIEHOIO TyOJIYHUM i1HTEPECOM, IO TPOSIBISIETHCS B YCiX €JIeMeH-
Tax Moro MexXaHi3My, a came, yepe3 rapaHTii, Mijabru, GopMu Jep>KaBHOI MiATPUMKH,
oOMesKeHHsT, 3a00pOHU Ta JIOIATKOBI TMiICTaBU IOPUAMYHOI BiANoBianbHOCTI |3, ¢. 86].

O. P. 3empaina (O. R. Zeldina) BBaxkae, 1m0 crerfiaabHIil PEKUM TOCIIOLAPIO-
BaHHS — Ile NTPAaBOBUU PEXUM, 1110 BU3HAYAE TOPSI/IOK OPraHisallii Ta 3/1iHCHEHHS
TOCTIOZIAPCHKOI AIAABHOCTI HA TEBHIW TEPUTOPIl, y nesHill 2a1y3i eKoHOMIKU, TKAHN
BIZIPIBHIETHCS BiJl 3araJibHOrO PEKKMMY TOCIOAAPCHKOI AISIBHOCTI, mependadyeHoro
3aKOHO/IABCTBOM, i BBOAMUTHCS JEPKABOIO 3 MEBHUMU ILJISAMU [IJIsT 3a0€3eUeHHST
myOIiYHKMX 1 PUBATHUX IHTEPECIB 3a JOIIOMOI0I0 BCTAHOBJIEHHS 0OMEKEHb Ta/du
3a0X0UeHb JI7is1 Cy0'€KTIB rOCMOAAPIOBAHHS, a TAKOK 30MPAE BOEANHO HOPMU MTPaBa
mpo crenndiky oprasisaiiii Ta 3/[iHCHEHHS TOCTIO/IAPCHKOI JISIBHOCTI 1 € IHCTUTYTOM
TOCIIOZIAPCHKOTO TIpaBa [4].

Corij 3BepHYTH yBary Ha Te, 110 OOW/Ba BU3HAUEHHS TependavyaioThb, 1o crie-
[iaJIbHUIT PEKUM TOCTIOAAPIOBAHHS MOXKe OyTH BIIPOBA/KEHUN st 3MiHCHEHHS
MEBHOTO 0COOJMBOTO BU/Y MislIBHOCTI, i HE TOB’A3YIOTh MOHSTTS CIHENiaJbHOTO
PEKUMY 3 MOKJUBICTIO MOTO PO3MOBCIOKEHHS BUKJIIOUHO 32 TEPUTOPiaJbHOIO
o3Hakoio. [IpoTe He Bci HaykoBII noAIA0TE 110 1yMKY. Tak, O. II. [Toanepkosumii
(O. P. Podtserkovnyi ) sayBaxkye, 110 ¥y BJACHOMY PO3yMiHHI I[bOIO CJIOBA CIIEIli-
AJIbHUI PeKUM TOCIOIaPIOBAHHS CJIiJl TIOB’3aTH JIMIIE 3 TePUTOPIaIbHOI0 03HAKOIO,
PO3IOBCIO/IKYIOYM HA HBOTO MOJIOKEHHST PO BiJIbHI €KOHOMIYHI 30HU, 30HU TIPiO-
PUTETHOTO PO3BUTKY, BUKJIIOUHI MOPCHhKI €KOHOMIUHI 30HU, OXOPOHHI 30HU, 30HU
CTUXIMHOTO JIMXa Ta MPUKOP/IOHHI TepUTOPIi, HAJ3BUYANHOI €KOJOTIYHOI CUTYyaIlil
Tomo. HaykoBerb cTBEp/IKYE, IO AKIO PO3TIAAATH CIEIIaTbHUH TPaBOBUH PEKUM
rOCIOZAPIOBAHH 32 OPraHizaliiiHo-cyd €KTHOIO 03HAKOIO, TOOTO /I OKpEMUX cy0’eK-
TiB TOCIIOZIAPIOBAHHS 3JI€5KHO BiJl BULY iXHbBOI [IIAbHOCTI, TO MIOHATTS CIIEIiaTbHOTO
peXUMY BTPATUTDL CBOIO BU3HAUEHICTh, OCKLIBKY JIOBEAETHCA CTBOPUTH CIIeliaTbHUI
PEKUM JIJIsT yCixX ray3eil rocriogapersa [2, ¢. 591].

OxHak yu paBUIbHO OyJI0 O MiATPUMATH IO MO3WIE, A/KE 3aKOHOAABCTBO
Ykpainu nepeabavac CreriaibHi pe;KUMI TOCTIOAPIOBAHHST B OKPEMUX TATy3s1X HAPOI-
Horo rocniofiaperBa? Tak, yactuHa 1 cr. 414 Kojekcy Bkasye, 1110 3aKOHOM YKpaiHu 3a
nofanusm Kabinery MinicTpiB YkpalHu MOJKe 3aIpOBaIKyBaTUCST CHEIIATBHINA PEKIM
rOCIIOZIAPIOBAHHS B OKPEMMUX Taly3sX HAPOLHOIO FOCIIOAAPCTBA SIK 3 METOIO cTabimisartil
rayysi, Tak i 3 MeTOI0 IIPUCKOPEHOTO PO3BUTKY. SIK IIPaBUIIO, TAKUI PEKUM IOCIIOZIAPIO-
BaHHSI M€ MiJIbrOBY CIPSIMOBAHICTD i BBOAUTHCS JIJIST MIJATPUMKU OKPeMOi raiysi [].
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Hanpuknaza, 3akon Ykpaiau Big 19.09.97 p. «IIpo ctumysmoBaHHS BUPOOGHU-
I[TBa aBTOMOOITIB B YKpaiHi» 3 METOI0 CTBOPEHHSI YMOB JIJIST 3aJIyI€HHS iHBECTHITII
(y ToMy umcIIi iHO3eMHUX) Y BITUM3HsIHE aBTOMOOITEOY/IyBaHHSI 3alIPOBAIKYE CIIe-
IiaJIbHUI PEKUM TOCIIO/IAapIOBaH . 3a3HAuCHUIT PEKUM 3aIPOBA/IKYBAaBC CTPOKOM
1o 1 ciunst 2008 p. i MaB MJIBrOBY CIIPSIMOBAHICTD JIJIsI THTIPUEMCTB 3 BUPOOHUIITBA
aBTOMOOI/IB 1 3aacHUX YacTHH 10 HUX. 3akoHoM Ykpaiuu Bij 18.11.1999 p. «IIpo
3aXO/IM MIO/I0 JIEPKABHOI MiATPUMKHN CYAHOOY/IIBHOI MPOMHUCIOBOCTI B YKpaiHi» 3
MeTOt0 e(PEKTUBHOTO BUKOPUCTAHHS BUPOOHUYOTO, HAYKOBO-TEXHIYHOTO Ta €KC-
MIOPTHOTO TMOTEeHIiany 1 MiJIBUIIEHHS KOHKYPEHTOCIIPOMOKHOCTI BiTUM3HSIHOTO
cyZiHOOY/LyBaHHS, B TOMY YHCJi MaJOTOHHAKHOTO, CTBOPEHHS CIIPUSTIUBUX YMOB
JUISE 3aJTyYeHHs IHBECTHIIIN, 30KpeMa iHO3eMHUX, 3HIKEeHHsT BUTPAT Ha OYAiBHUIITBO
CyJIeH 1 TOMOBHEHHSI 06IrOBUX KOIITIB CyAHOOYIIBHUX IiAIIPUEMCTB Ha Tepio] 3
01.01.2000 p. 1o 01.01.2012 p. 3aIPOBAKYETHCS CHEIIATBHUN PEKUM TOCTIOIAPIO-
BaHHS B Cy[HOOY/IBHI TpoMucI0BOCTI [6].

Takum 4rHOM, MOKHA 3pOOMTH BUCHOBOK, III0 HE BCi Tay3i roCrofapcTBa moTpe-
OyIOTh BIIPOBAKEHHSI CIEIalbHOTO PEKUMY TOCIOAAPIOBAHHS, OCKIJIBKY TaKWii
PEKUM 3IIHCHIOETHCS 32 TIEBHUX YMOB Ta 37715 IOCATHEHHS TIEBHOI METH, TaKOi
SIK 3aJIy4yeHHSI IHBECTMIIIl Ta aKTUBi3allis MiIIPUEMHUIIBKOI MiSIIbHOCTI, PO3MOJII
pu3HKiB, a0 MTPUCKOPEHHST PO3BUTKY OKPEMOI Tarysi.

¥ TocnopapchbkomMy KojieKci YKpaiHu CreliaJTbHUM pekuMaM rocrolapioBaHHI
IIPUCBSIYEHO OKPEeMUIi po3/1iJ. 3aKOHO/aBellb Bi/IHOCUTD JI0 HUX PEXUMHU, IO AII0Th Y
crieriasbHuX (BIbHUX ) €eKOHOMIUHIX 30HAX, KOHIIECT Ta iHII crieriaibHi peskumu [S].
Buxojsun i3 3akpimienunx y 'K HOpM, MOKHA YMOBHO MOJIUTH CHETialbHI PEKUMUA
Ha Ti, [0 MOB’sI3aHi 3 MEBHOI TEPUTOPIEI0, Tany33t0 abo craHoM (HaA3BUYANHMIA,
BOEHHUI CTaH), Ta KOHIIECI], TUTAHHS 10/I0 CHEI[iaTbHOTO PEKUMY SIKUX € CIIIPHUM.

CrertiabHi peXMMH TaKOK MOKHA M(bePEHITIOBATH 3aJIeKHO Bifl YNHHUKIB, 10
ix cupuunHUIK. Tak, iCHYIOTb cleliajibHi 1IPpaBOBi peKUMHU, 110 CTBOPEHi Ha peati-
3allil0 OKPeMHUX HaIpsIMiB TOJITUKU Aep:xkaBu. [IpuunHO0 iXHBOro BIPOBA/KEHHSI €
JIOCSITHEHHSI TIEBHOI €KOHOMIUHO1, eKOJIOriaHOI, 060poHHOI ab0 iHImoi Metn. [Tpukiazom
MOKYTb CJYTYBaTH CIelliajibHi (BiJIbHI) €eKOHOMIUHI 30HH, TEPUTOPIl MPIOPUTETHOTO
PO3BUTKY, CIICIiaJbHI PEKUMU OKPeMMX rajy3eil HapoJHOTO TOCIIOJapCTBa, TOIIO.
3a3Buyail Taki crerfiaabii peKIMI OXOILTIOIOTH COO0I0 CHCTEMY 3aXO/IiB OpraHisartiii-
HO-TOCITO/IAPCHKOTO Ta aJIMiHICTPAaTUBHOTO BIJINBY Ha BIIHOCMHU Ta TIOKJIWKAaHI CTH-
MYJTIOBATH, TIPHCKOPIOBATH PO3BUTOK TEBHOI TEPUTOPIl a00 rasrysi rocroapioBaHHsI.

Tak, sarBepkena KMY /lepxaBaa mporpama akTUBi3allii PO3BUTKY €KOHOMIKH
Ha 2013-2014 poku mMae Ha MeTi 3a0€31eYNTH TPUCKOPEHHS PO3BUTKY TIPIOPUTETHUX
rajy3ei HallioHAJbHOT eKOHOMIKH [7].

Y 2012 p. nputingaro 3akon Ykpainu «IIpo mpoBeseHHS eKOHOMIUHOTO €KC-
MEePUMEHTY II0/I0 JE€P/KaBHOI MiATPUMKN CYAHOOYAIBHOI IIPOMKCIOBOCTI», SIKUM
CyIHOOYIyBaHHS BH3HAYEHO MPIOPUTETHOIO Tajy33t0 ekoHomiku. [{um 3akoHom
3alPOMIOHOBAHO y BCTAHOBJIEHI CTPOKHM MPOBECTH €KOHOMIYHUM €KCITePUMEHT 3
METOI0 CTBOPEHHS THANPUEMCTBAM CYIHOOYAIBHOI TPOMHUCIOBOCTI YMOB, HEOOXITHUX
1t 301/1blIeHHsT 00CATY BUPOOHUIITBA IPOAYKII Ta HAAXOMKEHb 10 JIepPKaBHOIO
GI0/KETY, 32 PaXYHOK IiBUIIEHHS e(EeKTUBHOCTI I KOHKYPEHTOCIIPOMOKHOCTI TPO-
aykiii cyzHoOynyBanus. ToOTO MOBa ii/ie TIPO HEHa3BaHUI CIIEIiaJbHUN TPABOBUIA
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PEXKIM, TI10 TOMUPIOETHCST HA TiAMPUEMCTBA CYTHOOYIIBHOI Tasy3i, SIKUil BKJIIOYAE B
cebe i HaJlaHHS JIepKaBHUX TapaHTiid, i 3BlIbHEHHST Y BCTAHOBJIEHMX 3aKOHOM BHIIa/-
Kax BiJl CIJIATA TIOJATKY Ha J0JaHy BapTiCTb 1 MUTHUX IJIaTeXiB, HaJaHHS 1HIINX
MOJIATKOBUX TIJIbI Ta BUJIIB JIEPKABHOI MATPUMKHN TOMIO [8].

Opnnak 3akoH craB 00’'exTom cyBopoi kputuku O. TToAIepKOBHOTO, SIKMIT BBAsKAE,
10 HaJaHHS TaKuX mpedepenItiil minmpueMcTBaM CyaHOOYIiBHOI rasy3i mepeTBo-
puTh iX Ha ayTcaiiiepiB 6i3Hecy, CIOTBOPUTH EKOHOMIYHY KOHKYPEHIIIIO i CTBOPUTH
HECTIPUAT/IMBI YMOBY JIJIsSI HAI[IOHAJbHUX BUPOOHUKIB CUPOBUHU I 0OJiajiHAHHSI.
Hayxosellb BUCJIOBJIIOE JYMKY, 1110 HA [IPOTUBATY NPsIMiil I01IOMO3i y BUTJISI/II TOC-
0JaPCHKO-TIPABOBUX 3aCO0IB pery/ioBaHHsS eKOHOMIYHMX BiJHOCHH, BTPyYaHHS
JiepskaBy Ma€ OyTr oOMeKeHe CTBOPEHHSIM YMOB JIJIsI IiIBUINEHHsT Oi3HeC-aKTUBHOCTI
BITYM3HSIHUX IANPUEMCTB Ta 3a0X0UYEHHSI 1X /10 KalliTaJIOBKJIaJeHb Y CKJIAAHI I Hay-
KOEMHI HAIIPSIMU JisIbHOCTI [9].

[Ipore pobuTH BUCHOBKU MPO eheKTUBHICTH €KOHOMIYHOTO €KCIIEPUMEHTY Y
CymHOOYIiBHI Tarysi Hapasi 3apaHo, OCKiJIbKN BiH TpuBatume 10 1 ciuns 2023 p.

IcHye 1 iHIma rpyma CrerialbHuX PEXUMIB, YIIPOBAKEHHS SIKUX 00YMOBJIEHO
00’€KTUBHUME OCOOJUBOCTSMU BiZIHOCKH, IO CKJIaaoThesd. Hamnpukian, Ha creru-
diuniii TepuTopii, Takiil AK BUKIIOYHA (MOPChKA) EKOHOMIYHA 30HA a00 AEPKaBHUN
KOP/IOH, BUHUKAIOTh HETUIIOBI /ISt IHIIMX MiCIeBOCTEN BiTHOCHHH, SIKi IOTPEOYIOTH
OKpeMoTo peryJioBatHs. Ils rpymna creriaJibHUX PEeKUMIB TaK caMO He 0OMEexKYy-
€THCST OCOOJIMBUMI 30HAMU Ta TEPUTOPISIMU, aJKe ICHYIOTH crienndivni BiTHOCHHH,
0 BUHMKAIOTh Ha BCili TepUTOpil KpaiHu He3ajie;kHO Bia MiciieBocTi. Crienmudika
TaKUX BiJIHOCUH MOsKe OyTH 0OyMOBJIeHa IX HETUTIOBUM 00’€KTOM Y1 ITPEAMETOM abo
BUKJIIOYHUMU CY0'€KTaMU, MisK IKUMU BUHUKAIOTH 3B’ SI3KIL.

Tax, T. 1O. Isaniitayk (T. Yu. Ivaniichuk) roBoputs mpo mpaBoBwmii pexxm 00iry
JiKapebKkux 3aco6iB. Bin moromkyerbes 3 nosuiieio B. Tlamkosa, sikuii I0BIB, 110
JIKapCchKi 3aco0M K 0cOoOIMBUI 00'€KT MAalHOBUX IIpaB 3aJIe3KHO BiJ 3arajbHHUX
MTPABOBUX O3HAK Ta BHYTPINTHBOI Kaacudikallii 3HaXoSIThCS B TIEBHOMY ITPABOBOMY
peskuMi. 3araJbHUN MPaBOBUI PeKUM 00ITy JIKapChKUX 3aCO0IB CKJIAMAETHCS 3
okpeMux peryJsitopiB. To6To, 1€ BCTAaHOBJIEHUH B CTaHAAPTaX, HOPMaX i MpaBUIaX
HOPSIIOK 1X BUPOOHUIITBA, BUTOTOBJIEHHS, 30epiraHHsi, TPAHCIOPTYBAaHHS, MEPeC-
JIAaHHsI, OTITOBOI Ta Po3ApiOHOI peasizarii, npuabanus i Bukopuctanus. O6ir ikap-
CHKUX 3aC00IB € KOMIIEKCHUM TPABOBITHOIIEHHSIM, 1[0 OXOTLITIOE HA PI3HUX CTaIisIX
BIJIMiHHI 3a XapaKTepoM BifHOCHHU MixK pisauMu cyd’exramu [10].

OTke, MOJKHA BUIIJINTH 3araJbHUN MPABOBUI PEKUM JIIKAPChKUX 3ac00iB K
TOBapy, Ta CIeliaJlbHUI IPaBOBUI pexkuM y cdepi 0biry JikapchbKux 3acobiB, sKi
MaioTh 0COOJMBOCTI, MOB’sI3aHi 3 00’€KTOM peryJoBaHHs, ClI0cOOOM peasizaliii y
BU3HAYEHII 1IpaBoBiil cdepi Tomo. 3a 3araTbHUMU O3HAKaAMH JIKapChKi 3aco0u
MalOTh T€BHI IOPUANYHI 0COOJUBOCTI: BUPOOGHUIITBO aO0 BUTOTOBJIEHHS] B YMOBaX
arTeku, 306epiraHHsi, TPAHCIIOPTYBAHHS, ONITOBA peasli3allist 3/(iHCHIOITHCS JIUIIE TTPH
HasIBHOCTI JITIEH311, BiZIITyCKAOThCS HACEJEHHIO JIUIIE Yepe3 allTeuHy MepPexy TOTIO.

I1i 0co6MBOCTI 3HANIILIN CBOE BiJOOPasKeHHS i B HOPMATUBHO-IIPABOBHUX aKTaXx.
Tax, BiamoBigHO M0 po3miny 3 JlineH3iiTHUX yMOB TPOBA/KEHHS TOCMOAAPCHKOI
JisLTBHOCTI 3 BUPOOHUIITBA JIIKAPCHKUX 3aCO0iB, OMTOBOI, PO3APIOHOI TOPTiBII JiKap-
CHKMMM 3ac00aMM BU3HAYEHO CIIel[ialbHi BUMOTIH 0 IIEPCOHAY, IO 3aiiMaeThCs
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BUPOOHUIITBOM JIKAPChKUX 3ac00iB (B yMOBaxX alTeKu), ONTOBOIO Ta PO3APIOHOIO
TOPTiBJIEIO JIKAPCHKUMHE 3ac00aMH, a PO3JIiJ 5 BU3HAYAE OCOOIMBOCTI TIPOBA/KEHHS
JUATBHOCTI anTeyHnx Kiockis [10].

Tak camo, K i 00ir JTiKapchbKuX 3ac00iB, iIHHOBALIHWIL IIPOIEC € CKJIaHUM, Oara-
TOETAITHUM SIBUIIEM, TIPOTATOM SIKOTO CKJIQ/IAI0ThCs IIPABOBIIHOCUHU Pi3HOMAHITHOTO
XapakTepy, 00'€KTOM SIKMX BUCTYIIAE TIEBHUIT IHHOBAIIHUI TIPOYKT. A isUIbHICTD 3
1I0TO CTBOPEHHS Ta KOMepIliamizallii XapakTepu3yeThCs MMiIBUIIEHO0 PU3UKOBAHICTIO.
OTske, 1751 BIPOBA/KEHHS e(heKTUBHOTO CTUMYJTIOBAHHST iHHOBAIIMHOI JisSLTBHOCTI
CIIEIHATbHOTO PEKUMY HEOOXIZTHO BPaXOBYBaTH YCi 00’ €KTUBHI OCOOIMBOCTI i€l Tasrysi.

Hapasi crertiasbHi pe;kuMu iHHOBAIIMHOI AiSAbHOCTI ICHYIOTh TiJIbKU Y BUJL
crieliaibHuX eKOHOMiuYHMUX 30H. CriertiaibHi (BiJIbHI) €eKOHOMIYHI 30HM MOKHA OTH-
caTy SIK OKpeMi IiJISTHKY TepuTopii YKpaiHu 3 4iTKO 0O0YMOBJIEHUMHU KOPAOHAMHU,
CTBOPEHi 3 METOI0 3aJydeHHs] BHYTPIIIHIX Ta 30BHIIIHIX iHBECTHUIiN, pO30yI0BH
iH(pacTPyKTypH, CTBOPEHHSI pOOOYNX MiCIlh, 301/IBIIIEHHST €KCITOPTY TOBAPIiB TOIIO.
3ajuis peasizaliii MOCTaBIEHUX IliJiell HAa 1UX TEPUTOPIsIX BBOAUTHCS CIEIiaTbHUN
PEKUM TOCIIOAAPIOBAHHS, KUl nepexdadae MoAaTKOBI, MUTHI, BaIOTHO-(iHAHCOBI
mibru Ta inmn npedepeHtii st cy6’€KTIB TOCTIOMAPIOBAHHSL.

Crarreto 3 3akony Ykpainu «IIpo 3aranphi 3acaay cTBopeHHS Ta (PYHKITIOHY-
BaHHS crelliaJbHUX (BIIBPHUX) €KOHOMIUHMX 30H» JI0 HUX BiJ[HECEHO TaKi (hyHKITi-
OHAJIBHI TUTU TEPUTOPIii: BiJIbHI MUTHI 30HU 1 TTOPTH, €KCIIOPTHI, TPAH3UTHI 30HU,
MUTHI CKJIajii, TEXHOJIOTIYHI MapKH, TeXHOIMOJICH, KOMILIEKCHI BUPDOOHUYI 30HH,
TYPHUCTCHKO-PEKpealtiiiti, cTpaxosi, baHkiBchki Tormo [11].

[Mpuiinara y 1994 p. Konneniiisi cTBOpeHHS crieliayibHUX (BIJIBHUX) €KOHOMIY-
HUX 30H B YKpaiHi (HednHHa), Bepiie BuzHauuiaa Buan BE3 Ta ix xapakTepucTuky
[12]. 3oxkpema, BumineHo HaykoBo-TexHiuHiI 30HU — BE3, cremianmpanii mpaBoBmit
PEKUM SKUX OPIEHTOBAHUI HA PO3BUTOK HAYKOBOTO 1 BUPOOHWYOTO MOTEHILIATY,
JIOCATHEHHST HOBO1 SKOCTI €KOHOMIKHU Yepe3 CTUMYJIIOBAHHS (yH/IaMeHTaJbHUX i
MIPUKJIAHUX JTOCTI/IKEHb, 3 TTO/IAIBIIINM BIIPOBA/DKEHHSM Pe3yJbTaTiB HAYKOBUX PO3-
pobOK y BUPOGHUIITBO. BoHM MOXKYTh icHyBaTH y (hopMi perioHaIbHUX IHHOBAIIHHIX
LEHTPIB-TEXHOIIOJIICiB, pallOHIB IHTEHCUBHOIO HAYKOBOTO PO3BUTKY, BUCOKOTEXHOJIO-
FYHUX TPOMUCTIOBUX KOMILJIEKCIB, HAYKOBO-BUPOOHUYNX MAPKIB (TEXHOJOTIIHHUX,
JMOCJTITHUIIBKNX, TTPOMUCJIOBUX, arPOTapKiB), a TaKOK JOKAJbHUX IHHOBAIliMHNUX
IEHTPIB Ta OIMOPHUX IHHOBAI[IMHUX TTyHKTIB.

Crertiasnbai (BiJIbHI) €KOHOMIYHI 30HU CTBOPIOIOTHCS OKPEMUM 3aKOHOM JIJIST
KOJKHOI KOHKPETHOI 30HH, a00 rpynu 30H Ta (DYHKIIOHYIOTH TPOTATOM BU3HAYEHOTO
ctpoky [13]. Tak, 3akonom Ykpainu «IIpo cremiasbuuii mpaBoOBUll peXuUM Iisiib-
HOCTI TEXHOJIOTIYHUX MAapKiB B YKpaiHi» Ha TEPUTOPIi HAIIOI Jiep:kaBu cTBOpeHo 16
TEXHOIAPKiB, HA TEPUTOPIl SIKUX MPOTITOM 15 POKiB 3 MOMEHTY iX yTBOPEHHSI i€
crieliaJlbHUi PeKUM IHHOBAIITHOI AisS/IbHOCTI, SKUI Hiepeibadae HaJjaHHs JIepyKaBHOT
MIITPUMKHA TIO/I0 CTUMYJIIOBAHHS JIISITbHOCTI TEXHOJOTIYHUX TAPKIiB, 1X YUYACHUKIB
Ta CHIJIBHUX MiJIITPUEMCTB TIPU peastizallii MPOeKTiB 32 MPIOPUTETHUMH HANPSIMaMu
JUSIbHOCTI TexHOJoTiYHMX 1apkiB. [lonpu 1ie, 1aseko He BCi CTBOPEHI TEXHOIAPKU
3MOTJIM OpraHi3yBaTH CBOIO JiSIJIbHICTD 32 MUHYJIUH 1TEePio.

[Ile ognum Tunmom CE3, mokJIMKaHUM CTUMYJIOBATU PO3BUTOK IHHOBAIIii, €
TexHonosic. TexHornoJic — 1e creliajJibHa eKOHOMIUHA 30Ha, Y MeXKax TepUTOPil SKO1
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BIIPOBA/IZKEHO ClelliaJIbHUI PekuM iHHOBAIiHHO-1HBECTUIIIITHOT iSIBHOCTI 3 METOI0
aKTHUBIi3aIlii HAYKOBOI, HAYKOBO-TEXHIUHOI Ta IHHOBAIIHOI /IisI/IbHOCTI, iHTeHCH(iKa-
11 TIpoIteciB mepegadi ixX pe3yJbTaTiB y peaabHUl CEKTOP €KOHOMIKK i BUPOOHMIITBA
Ha iX OCHOBI BUCOKOTEXHOJIOTIUYHOI MPOAYKILil, TABUIIEHHS PiBHS KOHKYPEHTOCIIPO-
MOZKHOCTI BITYM3HSHUX TOBapiB (POOIT, TIOCAYT) Ha BHYTPIITHBOMY Ta 30BHIITHBOMY
PUHKAX JIJTsT BUKOHAHHST 00paHOI 3a CTpaTeriyHy iHHOBaIliHO-1HBECTHUIIIHHOI MOIeT
PO3BUTKY €KOHOMIiKM YKpainu, po30ys0BU HAYKOBOI, iHHOBAI[ITHOI Ta COIaJIbHOI
iH(pPaCTPYKTYPH, a TAKOXK CTUMYJIOBAHHS COTiaIbHO-eKOHOMIYHOTO PO3BUTKY PeTi-
OHY 3aBJAKH peasisallii 1oro HayKOBOTO i TPOMUCIOBOTO TOTEHITIATY.
CreniaTbHUN peXUM TOCIOAPIOBAHHS TEXHOIIOJICY 3aCTOCOBYETHCS IIO/I0
peastizailii iHHOBAIIITHOTO Ta iHBECTUIIHOTO MPOEKTY, KU BiJIITOBiZIAE OHOMY 3
NPIOPUTETHUX BUJIB rOCIOAAPCHKOL JiSJIbHOCTi, OTPUMAB MO3UTUBHUI BUCHOBOK
€KCIIePTHOI YCTAHOBH, a 3 Cy0'€KTOM TOCIIOAPIOBAHHST — BUKOHABIIEM ITPOEKTY YKJIa-
JIEHO JIOTOBIp TIPO Moro peadizaiifo. Takuii cremiaabHUN pe;KUM BKJIIOYAE MiJIBTOBUI
PEKIM OTOIATKYBAHHST, CITPOIIEHIIT TTOPSIIOK OYXTalITePCHKOTO OOJTIKY; MUTHI TTiJIBTH
I[O/I0 TOBAPiB, HEOOXIMHUX JJIST peaizailii MPOeKTy; MiJTbTOBHUIl PEKUM COIialb-
HOro 3a6e3neyeHHs GisUUHUX 0Ci, 3aIydeHnX 10 peastisallii IPOeKTy; CIPOIeHUI
MOPSI/IOK 3aJly4eHHs] 1HO3eMHUX TPOMAJIsIH JIJIsI peaJiizallil poeKTiB; IpiopuTeTHe
[PAaBO OTPUMAHHS Y KOPUCTYBAHHS 3eMEJbHUX JIJISHOK /IS 1X 3a0YI0BH 3 METOIO
peastizailii mmpoexTis. /o TOro K, 3a3Hau4eHMil IPOEKT MOKe TiepeadadaT MOKINBICT
Ta QJITOPUTM peai3allii HAyKOBUX IHHOBAIIMHUX MPOEKTIB BUITUMUA HABYAJIbHUMU
3aKJIaJIaMU, TI0 3HAXOJSIThCS HA TEPUTOPIl TEXHOIOJICY, & TAKOXK BiITOBIATBHICTD 32
MTOPYIIEHHST YMOB CIIEIIaJIbHOTO PEKUMY Ta JIOTOBOPY TPO peastizailito iHHOBAIIITHOTO
ab0 THBECTHUIITHOTO MPOEKTY. 3araJbHUIN TOPSIOK CTBOPEHHS i (DYHKIOHYBaHHS
TeXHOTIOJTiCIB 3aITPOTIOHOBAHO TTPOEKTOM [HHOBaAIITHOTO KO/iekcy YKpainu [14].
Kpim Toro, nmpoekr IHHOBaIIHOrO KOZEKCY nependadac TaKoK CTBOPEHHS ClIe-
1iaJbHOTO PEKUMY IHHOBAIIIHOI MisJIBHOCTI HE TIJTbKU 32 TEPUTOPIaJbHOIO O3HA-
KOI0, K TEXHOTIOJIC, a caMe 32 KpuTepieM creludiku MisgabHOCTI Ta 11 IPIOpUTETY
JUUI eKOHOMIKM YKpainu. Tak, miji crierfiaJlbHUM PeKUMOM iHHOBAIIHHOI 1SIBHOCTI
PO3YMIETHCST BUJI IIPABOBOTO PErYJIIOBAHHS iHHOBAIIIHOI [isJIBHOCTI, 1110 mepebaydace
0cOOIMBYIT TIOPSIIOK peastizallii iIHHOBAIIWHUX MPOEKTIB Cy0'€KTaMy 1HHOBAIITHOT
JUSTBHOCTI, SIKUI 3aITPOBAKYETHCA JIJIST IOCSITHEHHST BUSHAYEHUX JIEPKaBOIO TTiJeH,
TaKUX SIK MiBUIIEHHST e()eKTUBHOCTI HAYKOBO-TEXHIUYHOI Ta IHHOBAIIHHOT TTOJITUKH,
3abe3MeyeHHsT BIPOBAJKEHHST CyYaCHUX €KOJIOTTYHO YHCTHX, GE3MeYHNX, €HePro- Ta
pecypcosbepirarounx TeXHOJIOIN, BIPOBAKEHHS BITYUM3HAHUX HAYKOBO-TEXHIYHMX
PO3pO6OK Ta 3abe3reyeHHsT BUIIYCKY BUCOKOTEXHOJIOITYHOI iIHHOBALIHOI TPOLYKIII],
BUPOOHUIITBA Ta peasiizallil HOBUX BU/IB KOHKYPEHTO3aTHOI MPOAYKILI TOIIO.
Bucnoexu. 3micT IpaBOBOrO PEKMMY BU3HAYAETHCS UMHHUKAMU, 1110 CIIPU-
YUHSIOTH WOTO BIpOBa/KeHHs. [lo-mepiie, e Moxe OyTH sIK €KOHOMi4Ha METa,
JIOCSITHEHHSI STKOT TIOTPeby€E OKPEMOTO TIOPSIIKY 3aCTOCYBaHHS Ta [l 3aKOHOIABCTBA,
Tak i crernudika TeBHOTO BUY MiSITbHOCTI, TEPUTOPIl UM CTaHY, 32 SKOI 3/iICHEHHS
rocrnoapchKoi AisIbHOCTI Ha 3araJibHUX 3acajaX HEMOKJIMBe abo HeeeKTUBHE.
[To-nmpyre, 110 cTOCYETHCSA came IHHOBAITIITHOI MiSITBHOCTI, TO 1€ crenudivyHa rocIo-
JlapCbKa JIisIJIbHICTD, sKa XapaKTePU3Y€EThCsl HA/I3BUYAITHO BUCOKUM PiBHEM KOMep-
1ifiHOI PU3UKOBAHOCTI, TOMY 3aIIPOBA/KEHHA 4 1i CTUMYJIIOBAHHS CIIEI[iaJibHOTO
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peXMMY MA€ Ha MeTi NepIl 3a Bce MiHIMI3yBaTu PU3WKH, 3alliKaBUTH TOTEHITIHHUX
iHBecTopiB i 3a0e3neunTn HaseKHe (hiHAHCYBAHHS.

OnHy 3 MoJieieli CIemiaTbHOTO PEXKUMY THHOBAIIHHO1 JisSTbHOCTI 3aKPITIIEHO
B 3akoni Ykpainu «lIIpo crerianpbuunii pe;xuM iHHOBAIIWHOI AisITBHOCTI TEXHOIIAP-
KiB». lleit 3akoH peryJioe mepeBakKHO [iSIbHICTD MO0 CTBOPEHHS iHHOBAIIIM, 1110
3MIMICHIOETHCS HAYKOBO-/IOCITHUMU THCTUTYTaMU, SKi € JIUIEe OKPEMUM eJIeMEHTOM
HalliOHAJbHOI IHHOBAIIHOI cuctemu. IIpore mpobemMa migBuieHHsT ePeKTUBHOCTI
JISAJIBHOCTI TEXHOIMAPKIB aKTyasi3ye MUTaHHA YOCKOHAJIEHHS 3MIiCTY CHeliaJbHOTO
PEKUMY iX JIiSITTBHOCTI.

[[O TOI'O JK, TEXHOIIAPK — HE €1Ha (l)opMa BIIPOBaJIPKEHH CHeL[iaJIbHOFO PEKUMY.
Creria/ibHAI TIPaBOBUIA PEKMM IHHOBALIIHOI Iis/IBHOCTI — OaraToBapiaTHUBHE MTOHSTTS,
sKe MA€ OXOTLIIOBATH BCI eTary iHHOBAI[IHOTO TIPOIleCy, BiJl BAHUKHEHHS i/iel i PO3-
POOKM IHHOBAIITHOTO MTPOAYKTY 10 HOTO peastizallii abo eKCIopTy iHHOBAIiHHOI TTPo-
JYKITii, i CTUMYJTIOBATH [ISLTBHICTD YCiX Cy0'€KTIB HAI[IOHAILHOT IHHOBAIIHOT CUCTEM,
BKJIIOYAIOUN SIK IHHOBALIHI MiANPUEMCTBA, HAYKOBO-JOCII/{HI IHCTUTYTH Ta BUII
HABYAJIbHI 3aKJIaJIM, TaK i iHBECTOPIB, BeHYypHi (DOHIM Ta IHIINX 3alliKaBJIeHuX OCib.

Ajie 06’€KTOM CIIEI[iaIbHOIO PEKUMY IOCIOJAPIOBAHHS MOXKe CTaTH iHHOBALIiii-
HUIl PO3BUTOK OKPEMHX Tasy3eil Ta BUAIB BUPOOHUIITB, 30KpPEMa, 100 3aIlpoBa-
JDKEHHSI 710 iX BUPOOHIYOI 6a3u HOBUX TexHOJOrH. Takum 00’ekToM Moske i Mae OyTu
00ir 1iJ101 HU3KU TEXHOJIOTIH, 10 BiJHECEH] M0 HOBITHIX TEXHOJOIIYHUX YKJIAJIiB,
30KpemMa — 6ioTexHOJIorii, iHdopMaIliiiHi TeXHOJIOTII TOIIO.
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Methodology of formation of special regime of the innovation activities: articulation of issue

The concept, functional types and the basic features of special regimes of management were
considered. The Ukrainian legislation contains no definition of a special legal regime. However, the
academic lawyers had worked hard to formulate a common definition of this term. The special regime of
management for a specific range of objects or the sphere of their activities that determines the organization
and implementation of economic activity procedure in a particular area of economic activity within
the jurisdiction of certain areas of economic activity, different from the general was established. The
objectives and features of introduction of special legal regimes of management in the dif ferent sectors of
the economy as illustrated by the shipbuilding and the distribution of drugs were analyzed. The analysis
of national legislation of Ukraine on the models of specific regimes of innovation activities was carried
out. The elements of national innovation system, which could potentially be subject to a special regime of
innovation activities were proposed.

Keywords: innovation activities; special regime; technology park; types of special regimes; special
economic zone; technopolis.

Haodiiura 0o pedxonezii 15.05.2017 p.

74 ISSN 2414-990X. Ipobaemu saxonnocmi. 2017. Bun. 137



EKOJIOITYHE IIPABO

FeTbmaH AHaTtonin MaBnoBuuy, 3yes Bitanin AHaToninnosuny,
00KMop opudUYHUX HAYK, npogecop, KaHouoam 1opudu4HUX HayK,
npopekmop 3 Haykosoi pobomu, ooueHm, 3agidysauy kageopu
HayioHansbHUU topuduyHUl yHigepcumem UuBinibHO20, 20CN00APCbKO20
imeHi Apocnasa Myodpoeo, ma eKos102i4H020 npaed,
YkpaiHa, m. Xapkie YHisepcumem mumHoi cnpasu
e-mail: prof.getman@gmail.com ma ¢piHaHcis, YkpaiHa, m. JHinpo
ORCID 0000-0002-1987-2760 e-mail: vitalii.zuiev@gmail.com

ORCID 0000-0003-2438-585X

doi: 10.21564/2414—990x.137.104013
YAK 349.6

EKOAOTIYHE NMPABO: PO3AYMU NMPO MOIrO BUTOKMU
TA TIEPCIEKTUBU PO3BUTKY

Exonoziunomy npasy ocmammnix poxie npumamanie posuuperns Koia CYCNiivHux 6I0HOCUH, U0
nionadaiomv nid 0o 11020 npasosux nopm. Iopsd i3 noseow MPadUIHUX eKOI02IuHUX GI0HOCUN —
NAHOWADMHUX, QLOPUCTIUMHUX, EKOMEPEHCEBUX, 3 ABNAIOMbCS SIOEPHI MA eHePLeMUUHI, POSUUPIOEMbCSL
pecypcna ckaadosa, AKa He HAIeHCUms 00 YCmaienux npupooHux pecypcis, nanpuxiad, nobymosi ma
padiayiiini 610x00u, NPUPOOHO -KIIMAMUUIHULL NOMEHUIAT TNOWO.

Pasom 3 mum cnocmepizacmocs menoenyis 00 wmyunozo GUOLIEHHS 3 eKO0ZIUH020 NPasa 3 Qax-
MUYHUM NAPATETOHUM PYHKUIOHYBAHHAM OKPEMUX 11020 CKAadosux. Ocobauso sckpaso ye nposieiscmycs
Ha NPUKIA0l HAYKU 3EMEIbHOZ0 NPABA, NPeOCMAGHUKI SIKOT 88ANCAIOMDb, WO 3eMeNbHe NPAo MPAHCHOP-
MYBANOCH MA BUTIULIO HA 2ANY3EBULL PIBEHb CUCMEMU NPABd.

SKutl wasx npotuno exonoziute npago ma sxe ozo maibymiue? Came yboMy NUMANHIO NPUCES -
uena ys nyoriKayis.

K04oBi cioBa: exoJioriune paBo Ta 32aKOHOABCTBO; CTAINI PO3BUTOK; EKOCHCTEMA; 3eMeJbHE
IPaBO; MPUPOJIOOXOPOHHE TIPABO; TIPUPOAOPECYPCHE TIPABO.
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IKOJIOTHYECKOe NPABO: PA3MBILNLIEHHS] O €r0 MCTOKAX U MEPCHEKTHBbI PA3BUTHUS

IKoI0ZUUCCKOE NPABO NOCICOHUX Nem XAPAKMepPUusyemcs. PACUUpeHuem Kpyea 00uecmeeHHvly
omuowenuil, noonadaruux nod deicmeue ezo npasosvix Hopm. Hapady ¢ nosieienuem mpaduyuonmoix
AKOLOZUUECKUX OMHOUEHUT — TAHOUADMHBIX, PIOPUCTIUUECKUX, SKOCCTNEEHIX, NOABLAIOMCS A0CPHDIE U
amepzemuueckue, paACUUPIEemMcs PECYPCHAs COCMABLIIOWAs, KOMOPAsL He OMHOCUMCS K YCMOAGUUMCSL
npUPoOOHbIM  pecypcam, nanpumep Obimoevie U PAOUaUUONHbIe O0MX00bl, NPUPOOHO-KIUMAMUUECKULL
nomenyual u momy nododHoe.

Bumecme ¢ mem nabmodaemces menoenyus K UCKYCCMEEHHOMY GblOCICHUIO U3 IKOI02UUECKO20 NPABA
¢ paxmuveckum napaiiesvHbiM QYHKUUOHUPOBAHUEM 0MOCIbHbIX €20 cocmasisiouux. Ocobenno spKo
MO MPOAGNACMCA HA NPUMEPE HAYKU 3EMENbHOZ0 NPAGA, NPeICmAasumentt KOmopoi CUumaion, umo
3eMeNvHoe NPaso MPAHCHOPMUPOBALOCH U BLIUILO HA OMPACLEBOL YPOBEH CUCTEMbL NPABA.

Kaxoit nymv npowno sxonoeuveckoe npago, u kaxoeo ezo Oydywee? Umenno smom eonpoc paccma-
mpueaemcsi 6 cmamoe.

KiroueBbie ciioBa: 5KOJIOMMYECKOE 1IPABO M 3aKOHOJATELCTBO; YCTOUYUBOE PA3BUTUE; IKOCH-
cTeMa; 3eMeJIbHOE [IPABO; PUPOAO0OXPAHHOE IIPABO, IIPUPOLOPECYPCHOE MTPABO.

ITocmanoexa npoonemu. Iluranua tpancdopmallii IPUPOLOPECYPCHOTO MIpaBa
B pecypcHe 4u GiJIbII JIOTiUHiIIe i BipOTi/Hillle — €KOJOTOPECYPCHE TIPABO, a TAKOXK
MOB’si3aHi 3 UM 1pobsieMu Bxke posrisiaanuch Hamu |9, c. 104—123]. Tox memoro
Ii€l CTATTi € MPOOBKEHHSI PO3IOYATOl POOOTH, CITPOOA TIEPEOCMUCIIUTH TEPCIIEKTHBU
PO3BUTKY €KOJIOTTUHOTO TIpaBa SIK €AMHOI IIJICHOI CUCTEMU B CYYaCHUX TTPABOBUX
peanigx YKpaiHu, OI[IHUTH MOTEHIIITHI 3arpo3u ii iCHyBaHHIO Ta c(HOPMYyTIOBATH
pPeKOMeH/IaIlii Mo/10 1X TmomepeKeHHsT a00 yCyHEHHSI.

Ananiz nayxoeux docaioxcens. Ilutanus, okpecjeHi B Ha3Bi cTarTi, Oyau
[IpeIMETOM HAYKOBUX JIOCJI/IKE€Hb, 110 IIPOBOIUJINCS Y Pi3HI NEePioJy CTaHOBJIECHHS
11 PO3BUTKY €KOJIOTIUHOTO TIpaBa Ta 3akoHozaBcTBa. Cepesl HUX BapTO HA3BaTH Ipalli
TaKUX BUYEHUX-TIPABO3HABINB, dk: B. 1. Auxpeiinies, I. B. Amnicimosa, I. I. bamok,
IO. O. Bosk, B. B. €podees, B. B. Kocrunpkuii, O. C. Konbacos, H. P. Maiuiesa,
B. JI. Myntan, B. B. Hocik, A. K. Cokososa, H. 1. Tutosa, IO. C. Illemuyinenko,
M. B. [llyzbra. Ase HOBi yMOBM (hOpMyBaHHSI YKPAiHCHKOI JIePsKaBHOCTI MOTPEOYIOTH
HOBOTO MHIXOLY /10 0OTOBOPEHHSI TIMTAHb €KOJIOTIYHOTO PO3BUTKY CYCIIiJIbCTBA.

Buxaaoenus ocno6rnozo mamepiany. Haspsi un MOKHA TOBOPHTH, 1[0 Y BiTUM3-
HSIHIM Haylll €KOJIOTIYHOIO 1IpaBa CKJalach Kpu3a, aje sIKII0 KPU3y PO3IJISaTh sIK
BUXiJl, TEPEJIOMHUNT MOMEHT — CKJIAJHUH, 3aTOCTPEHNN, XUTKUW CTaH, PiI3KUN Tepe-
JioM abo 3anenan [31, c. 505], TO i 3a3HAYMTH, IO OKPEMi O3HAKHM TAKOTO CTaHY
00’ekTuBHO TIpHCyTHI. TOMY TepIIouYeproBuM 3aBIaHHsAM HAYKU €KOJIOTIYHOTO TIpaBa
€ BU3HAYeHHS ILJIAXIB X I0/[0JIaHHS.

He Baatounch y riambOKMii iCTOPUYHUI €KCKYPC, 3ayBaskUMO, 1[0 BUIIJIEHHS
MPUPOOOXOPOHHOTO TIPaBa B MUHYJIOMY CTOJITTI Y10 00’€KTUBHOIO HEOOXIHICTIO,
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peakIfi€io Ha epMaHeHTHe MOrIuGIeHHsT eKOJOTTYHUX IPo0JIeM, eKCIIaHCUBHE 301/1b-
IMeHHs HETATUBHOTO BIUIMBY Ha JOBKIJI, 1 (B eBHUI Tiepioj) oro ¢popMyBaHHS
OyJI0 TOCUTH TUCKYCIITHUM MUTAHHSIM Y PaASHCHKIN opuandHiit Hayi. Hampukian,
npodecop IO. O. BoBk BBakaB 3araJbHOBU3HAHUM, 1110 TaJdy3b IIpaBa IIOBUHHA MaTH
JIOCTaTHbO PO3BUHYTY CHUCTEMY BiJIIIOBIHOTO 3aKOHO/ABCTBA. IIpupogooxoponHe
MPaBo B I[bOMY BiJTHOIIEHHI € €IMHUM BUHSITKOM i3 BCiX BiJIOMUX Taiy3eil pajsH-
cbKoro npasa. Hopmu iioro B nepeBakuiil OiIbIIOCTI CKOHIIEHTPOBAHI B HOPMaTUB-
HUX aKTax MPUPOIHOPECYPCOBOTO 3aKOHOIaBCTBa, ToOTO B OcHoBax Ta Kozekcax,
1[0 PeryJIoi0Th 3eMeJbHi, BOJHI, JIicOBi Ta iHIIi Bixnocunu |5, c. 466].

[Tozask mpaBo B 11epioj] TOTATITAPHOIL JIep:KaBU BUKOHYBAJIO HE TiJIbKU PEryJio-
104y (hyHKITI0, a 1 MaJlo 3HAYHWH 11e0JI0TIYHNI BIIJIMB, TOTOYACHI BYEHi BUMYIIEH]
OyJIM KOPEJIIOBATH CBOIO TIO3UIIIIO i3 AIF0YMMH 3aKOHOJABYMMU BUMOTaMHU, iHO/II HaMa-
rafounch BTUCHYTHU HOBI ijiel y «IIPOKPYCTOBE JIOXKE» ICHYIOUO1 MTPABOBOI PEaTbHOCTI.
Orox HaMaralouuch rapMOHINMHO BKJIACTU HOBI ifiel B iCHYIOUy IIPaBOBY CUCTEMY,
1O. O. BoBk 3amporionyBaB CTPYKTYpPY HaBYAJIbHOI IUCITATILIIHA PAJITHCHKOTO TIPUPO-
JIOPECYPCHOTO MpaBa sika CKJIala/iach 3 IBOX YaCTHH (3arajibHa Ta 0cOOJINBA), BOCHMU
poaainis, mo mann 36 Tem!. 3 HUX TUTAHHSIM MPABOBOI OXOPOHU HABKOJIMITHBOTO
IPUPOIHOTO cepeioBuIna Oysro npucBstaeHo posaii VII, akuii ckiragaBest i3 40THPhOX
TeM — 3arajbHa XapaKTepPHUCTUKA MPaBOBOI OXOPOHU HABKOJHUIIHBOTO CEPEOBUIIA;
IIpaBoOBa 0XOPOHA aTMOC(hEpPHOTO MOBITPS; TPaBOBA 0XOPOHA HABKOJUIIHBOTO cepe-
JIOBUIIIA HACeJeHUX IIYHKTIB; OKpeMi MUTAHHS [IPABOBOI OXOPOHU HABKOJMIIHBOIO
cepenoBuiia |5, c. 475—-477].

Posraisggnaoun criiBBiZIHOIIEHHST TPUPOJOPECYPCHUX Ta ITPUPOIOOXOPOHHUX HOPM,
mpod. 0. O. BoBk BifyiaBaB nepepary nIpupo0pecypcHUM HOPMaM, TIpo 110 CBIYUTH
HaBiTh Ha3Ba oT0 poboTH: «PajsHchKke MPUPOAHOPECYPCHE MTPABO Ta TPABOBA OXO-
POHA HAaBKOJIMIIIHBOTO cepenoBuiiias [4]. Haromocumo, 1o B po6oti ccopmyrboBaHo
JIOCTaTHBO PEBOJIONINHY HAa TOW Yac AYMKY TIPO HEOOXiJHICTH PO3POOKU €IMHOTO
3aKOHO/IaBYOr0 akTa — OCHOB paIlioOHAJIbHOTO BUKOPUCTAHHS Ta OXOPOHU ITPUPO/I-
HUX pecypciB, sIKi He BiIMIHAIOTH Aitoui Ha Toi yac OCHOBM 3e€MeJIbHOTO, BOJHOTO,
JIICOBOTO Ta iHIIOr0 3aKOHOABCTBA, & BHOCATH 10 HUX HEOOXIiHI KOPEKTUBU. AHAa3
BigmosizHoi mpari mpod. 10. O. BoBka B:ke OyB mpeaMeToM HAYKOBUX AOCIIIKEHD
[7, c. 7-8].

3MiHU B TIOJIITUYHOMY YCTPOi KpaiH!, OTPUMAHHS HE3aJeKHOCTI, a TAaKOXK TI0B’4-
3aHi 13 MM eKOHOMIUHI Ta MMPaBOBi MTPOIECH CKOPETYBaJIM HAIPIMKH 1 iIHTEHCUBHICTh
PO3BUTKY €KOJIOTO-TIPABOBOI AYMKH, SIKi 3HAYHOIO MipOI0 Bifuy/u Ha cobi BILINB
TOTOBHOCTI CYCHIJIbCTBA /IO KOPEJSAIil CIPUHHATTS €KOJIOTIYHOTO TTpaBa Ha TJIi TOTJIN-
GJIeHHST €KOJIOTTYHOT Kpu3H, YOpHOOUIBCHKOI KaTacTPO(hH, a TAKOXK 3arallbHOCBITOBUX
mpotiecis, ki Oy/u posmouari Ha KoHdepenitisix y Crokropmi Ta y Pio-me-Kaneiipo.
3azHaveHi (akrtopu (paKTUUHO TPU3BEIN 10 (HOPMYBaHHS HOBOI TapaJUTMU €KO-
JIOTIYHOTO TIPaBa, 3MiHU POJIi ¥ MiCIIsT TPUPOIOOXOPOHHUX TTPABOBIJTHOCUH Y HbOMY
3 JI0/IaATKOBUX, Ha KepiBHI, CUCTEeMOYTBOPIOIOUI Ta y3arajbHiooui. [le, Hanpukman,

'Y craTTi BUKOPHCTOBYIOTBCSI TEPMIiHHU <«IIPHPOIHOPECYPCOBE» Ta <«IIPUPOJOPECYPCHE» IPABO, SIKi
XapaKTepu3yIoTh CHHOHIMIYHI SIBUIIA i TIOAAIOTHCA B aBTOPCHKUX peslakilisx npu nurysanni. A.LL, B.3.
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3HANIIIO CBOE BimoOpaskeHHs B CT. 2 3akoHy Ykpaiuu «IIpo 0XOpOHY HaBKOJIHUIII-
HBOTO MPUPOJHOTO CEPEOBUINA», e MPAMO OyJI0 mepeadayeHo, Mo BiIHOCUHN Y
rajiy3i OXOPOHM HaBKOJUITHBOTO TIPUPOJHOTO CEPEIOBUINA B YKPAiHi PeTyTo0ThCs
M 3aKOHOM, a TaKOK Po3poOioeanumu 6ionogiono do nvozo (kypcus Harr — A. T,
B. 3.) 3emesibHMM, BOJHUM, JIICOBUM 3aKOHO/JIaBCTBOM, 3aKOHO/IABCTBOM IIPO HAJpa,
PO OXOPOHY aTMOCGEPHOTO TOBITPS, PO OXOPOHY i BUKOPUCTAHHS POCIUHHOTO 1
TBAPUHHOTO CBITYy Ta iHITUM CIIEIiaJIbHUM 3aKOHOIABCTBOM [27].

[Tpore He3BaXkatouM Ha MO3UTHUBHE CIIPUNHATTS B IJIOMY TaKOI MTO3MUIIii ITepeBak-
HOIO GiJIBIITICTIO BUEHUX, JIESIKI BUXITHI MOMEHTHU 3aJIUIIAIOTHCS CYTIEPELINBUMHE, IO
I 3acBiTumnia AUCKycigd Mix (GaxiBIFIMU y ray3i ekosiorigHoro npasa [18, c. 27-37].
VYkazana auckycisi akTyasidyBasa MUTaHHS CTOCOBHO 3MICTY MOHSTTS «€KOJIOTOKO-
pUCTYBaHHS» Ta HOTO CHiBBIIHONIEHHS 3 TPABOM IPUPOJOKOPUCTYBAHHS, 3araTbHOTO
CcpuiHATTS (GOPMYBAHHS €KOJIOTIYHOTO TPaBa SIK €MHOI CUCTEMH TOIIO0. 30KPeMa,
Ha aymky b. B. €EpodeeBa, HOBI iHCTUTYTH 3aKOHOAABCTBA TMOTPEOYIOTH CBOTO
MTOIAJTBIIIOTO PO3BUTKY HA 1HIIH Bifl iCHYIOUOI METOJIOJIOTIUHIN Ta TePMiHOJOTIUHIN
ocHOBI. Tak, MOPIBHIOIOUN €KOJIOTIUHE Ta IPUPOJHOPECYPCOBE TIPaBO, BiH BKAa3yBaB,
IO «...PUPOJHOPECYPCOBE TIPABO OiJIbII €roicTUYHE M0 BiZHOMIEHHIO 10 IOBKiJLIS,
aHiX MPaBO €KOJOTIYHE, TKe TaKOK PETrYJIIOE CIIOKUBYI BI[THOCUHU CYCIIJILCTBA, aje
CIIPSIMOBYE X B TaKe PyCJIo, 00 He 3aBAaBaTH IMKOIU JOBKIJLIIO SIK CUCTEMI eKOJIO-
riYHUX 3B’SI3KiB», i y 3B'SI3Ky 3 IIUM 3POOUB BUCHOBOK, IO <00’ €KTUBHOIO MOTPeHOIO
CYCIIJIbHOTO PO3BUTKY Ha Cy4yaCHOMY eTalll € SKHAHIIBU/IIE [1epeTBOPEHHS IIPU-
POHOPECYPCOBOTO B €KOJIOTIYHE 3aKOHOIABCTBO |15, c. 87—88].

Pasom 3 TuM, 111 HayKOBa IO3MUIlisA, B SIKill YiTKO MPOCTEKYETHCS OaskaHHSI
36eperTy HACTYIHUI[TBO, yCTaJ€Hi MPaBoOBi MiAXoAW Ta izei, Xoua i Aeskuil Jac i
JIOMiHyBaJia B €KOJIOTO-TIPABOBIll Haylli, ajie Tak 1 3ajuIluiach He JO KiHIlS pea-
JII30BaHOIO B HAIlIOHAJbHIN MpaBoBill cucTeMi. Ha cTajicTb Ta KOHCEpBAaTUBHICTD
y CHPUMHATTI HOBUX TEPMIHOJIOTIYHUX TIIXO/IB CBOTO Yacy 3BepTaju yBary i Mu
B KOHTEKCTI KOMILJIEKCHOTO aHaJli3y (POPMYyBaHHSI €KOJIOTO-TIPABOBOI TEPMIiHOJOTI]
[8, c. 260—-272] i 3ampoBa/’KeHHS B HaIliOHAJIbHY TEPMiHOJIOTIUHY CHCTEMY HOBUX
nousATh |17, c. 271-274].

Sanumunach He peasnizoBanoio ifesd b. B. €podeena mpo Tpanchopmaiiiio
IPUPOZIOKOPUCTYBAHHSI B €KOJIOTOKOpUCTyBaHHs [15, c. 88], 1110 Moryiio 3ymMmoBuTH
3HAUHI 3MiHU B JIOKTPUHI €KOJOTIYHOTO MpaBa Ta (OPMyBaHHS HOTO i1€0soTii i
cucremu. ITeBHOIO Mipoto 1€ 6yJ10 00YMOBJIEHO ii BiICYTHICTIO HAraJbHUX MOTPeO Ta
HOBMX BUKJIMKIB, sIKi BCe yacTille 3’BASI0ThCS a00 GLIBII FOCTPO MPOSIBJASIOTHCS B
cycnibeTBi. Tak, cyyacHe eKOJIOTiUHE TTPaBO BUSBUJIOCH TEBHOIO MipOI0 HE TOTOBE
JI0 TIOSIBUL SIIEPHOTO, a TOTIM €HEePreTUYHOTO TpaBa SK HOTro 3MiCTOBOI YaCTUHU,
PO3IIMPEHHS PECYPCHOI CKJIAJI0BOI, sIKa He HAJIEKUTDb J0 TPaJAULIMHUX TPUPOJHUX
pecypciB (HANPUKJIIAJI, BiIXO/IB), BXO/XKEHHS /IO TIPe/IMeTa PETYJIIOBAHHS BiJIHOCHH 3
BUKOPUCTAHHS BiJTHOBJIIOBAJIBHUX /Kepest (HAPUKIa/, TeNJIOBUX HACOCIB, COHIUHUX
GaTtapeil Ta KOJEKTOPIB), BAKOPUCTAHHS €Hepril IMPUINBIB Ta BiAIIMBIB ToIo. Bij-
CYTHICTb €IMHOTO TIIXO/Y /Ia€ HATO/My MPeNCTaBHUKAM iHIINX Taly3eBUX HayK (hak-
TUYHO <IIEPETSTYyBATH» Bi/IIOBIHI CyCIHiIbHI BiiHOCHHN O3 ypaxXyBaHHs CHCTEMHUX
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3B’SI3KIB JI0 KOJIa CBOIX HAyKOBUX iHTepeciB. Hampukmiaa, okpeMi BueHi-aMiHicTpa-
TUBICTU OE3IIICTABHO CTBEP/KYIOTH MPO HAJEKHICTH OKPEMUX €KOJOTIYHUX BiHO-
CUH JI0 TIpeMeTa aJMiHICTPaTUBHOTO IIpaBa Ha IIi/ICTaBi TOTO, IO TaKi BIAHOCUHU
peasi3yoThCsl iMITepaTHBHUM MeTo/I0M. [Ipu 11boMy BiIOYBAETHCS MiZIMiHA OHSITTSI
[IPABOBOTO PETYJIIOBAHHS, sIKe Tepebayae HaCTaHHs I0PUAMYHOI BiMOBIAIBHOCTI
3a HEBUKOHaHHS 000B’3KIB, 3aX0aMK aIMiHICTPATUBHOIO IIPUMYCY.

3 1BOTO TPUBOY BApTO HABECTH JAYMKY, BUCJOBJIECHY y HA/JI3BUYAHO aBTOPU-
teTHOMY B cucteMi mpaBa CIIA mxeperni BropurHoro mpasa — CioBHuky bieka,
[0 €KOJIOTIYHE MPAaBO CTAHOBUTH COOOI YaCTUHY 3aKOHOIABCTBA B C(hepi OXOPOHM
Ta 3aXUCTY JOBKIJISA, BKJIIOYAIOYN ITPEBEHTUBHI 3aX0/1, a caMe — BUMOTHU OI[IHKHU
BIIMBY Ha JOBKIJIJISI, Ta 3aXO[W HMPUTSATHEHHS A0 BiANOBizajbHOCTI i 3abe3e-
YeHHS JIKBIJIallil HACJII/IKIB y pa3i 3aBJaHHS KON HABKOJUITHBOMY CEPEJOBUIILY.
OckiTbKM OiJBIICTh €KOJOTIYHUX TIO30BIB II€ CIIOPH 3 [e€PKaBHUMHU OPraHaMMU,
€KOJIOTIUHEe TIPaBO TePeITTaEThes 3 aaMiHicTpaTuBHUM 1ipaBoM |1, ¢. 614]. OTox,
MOJKHA KOHCTATYBaTH, 1[0 €KOJIOTIYHe Ta a/IMiHICTpaTUBHE TIPABO TEPEILIITAIOThCS,
a He OXOILTIOI0THCS, ICHYIOTDh IapajesibHo, a He HMOorIuHaloThesd. [lpu mpomy nocu-
JIAaHH4 Ha 3aKOPJOHHUI IOCBIJ 1 TPAKTUKY TaKOK MalOTh JOCUTh YMOBHUI XapakTep
i MOKyTh OyTH CIIPaBeJINBUMU JIUIIIE TOYACTH 3 OTJISY HA T€, 10 B MeXKaX KOKHOI
MPaBOBOI CHCTEMHU TIOTJISIIN Ta MiAX0AN (hOPMYBAINCH CAMOCTIITHO, a OTXKe, HaBiTh
BPaxXOBYIOUM TPAHCIIO3UIIINHI Ta KOHBEPTEHIIIiTHI SIBUIIA, 10 BiI0YBAIOTHCS B MIPaBi,
He MOKHA TTOBHICTIO BIZIKM/IATH TOW MPABOBUIT Oa3wc, 10 3aK/IaJIeHIIT Y HAIlIOHATbHIN
MPaBOBill cUCTEMI.

IToBepTatounch /10 KOHIIEMIIiI €KOJOTTYHOTO MpaBa Ta WOro 3MiCTOBOTO HAIIOB-
HEHHSI B CyYyaCHHMX IMPABOBUX peasisix, BapTo 3rajgaTty, mo 1995 p. yuenumu Harii-
OHAJIBHOT IOPUANYHOI akajzeMil Ykpaiuu imMeHi dpociaasa Myaporo 6yso BUIAHO
HaByanbHMil ociGHuK «Exonoriune mpaso Ykpainu (3araabxa yactuna)». Voro
ABTOPH CTBEPJIKYIOTh, IO JIJIsl €KOJIOTIYHOTO MTpaBa XapaKTepHi JBi TeHEHIIi: Oe3-
repepBHA 3MiHA CUCTEMU MipU PO3BUTKY CYCHIJIbHUX BiJIHOCUH Yy Taly3i eKOJIOrii;
MparHeHHd /10 BHYTPINTHBOI Y3TO/PKEHOCTI 1 BHYTPIIIHLOI €THOCTI MTPAaBOBUX HOPM
[11, c. 41]. IIpu 1boMy HATOJONTYBATOCh HA iICHYBaHHI B3a€EMOIOB SI3aHUX €KOJIO-
rYHKUX BiZAHOCKH, 00’ €IHAHNX €IUHOIO IIPABOBOIO (DOPMOIO — €KOJIOTIUHUM IIPABOM.
B3aeM03B’s130K €KOJIOTIYHUX BiIHOCMH He BUKJOUA€E iX aAmdepeniliaiio, 30KkpeMa
3aJIEKHO BiJI BUJIIB €KOJIOTIYHUX (TIPUPOAHUX) 06'E€KTIB, KOKEH 3 SKUX CTAHOBUTD
co6010 caMOCTIIIHY YaCTUHY HAaBKOJMIIHBOIO IPUPOIHOTO CEPEIOBMUINA, Biapi3Hs-
€TbCS TIPUPOJITHUM XaPAKTEPOM MOXOKEHHS, BUKOHYE TeBHI €KOJIOTIUHi, EKOHOMIYUHI,
KyJIBTYPHO-0310POBYi, HayKOBI Ta inmi (yHKiii. [o exoaorivnnx 06’eKTiB HaleKaTh:
3eMJid, 11 Hazipa, BOJM, JIiCH, MKW TBADUHHUI CBIT, aTMOC(hepHe TOBITPS, COHSTIHA
eneprist Ta in. [11, ¢. 15]. Bukiasena 1mo3uilist CpuitHATTSI €KOJIOTIYHOTO TpaBa
36epiraeTbes i JOHMHI B HaBYAAIbHUX BUAAHHAX Kadeapu ekoJoriyHoro npasa Harii-
OHAJILHOTO IOPUINYHOTO YHiBepcuTeTy iMeHi ApociaaBa Myaporo [14].

[Tpod. B. I. AunpeiitieB TakoX pO3TJSa€E CUCTEMY €KOJOTIYHOTO IpaBa
(HaBYAJILHOTO KYpPCY) K IIICHY, IOCTIZOBHY 1 B3a€MOOOYMOBJIEHY CYKYIIHICTb
TEOPETUYHUX TIOTJIS/IIB, 1/Iefl Ta TMOJIOKEHDb PO €KOJIOTiuHe IPaBo, 3aKOHOIaBCTBO,
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1I0ro BHYTPIIIHIO CTPYKTYPY i 3MicT. [Ipy 11bOMY BiH BUJIIJISIE Y CUCTEMI €KOJIOTTYHOTO
IpaBa 3arajbHy; OCOOJIMBY i CIeIlialbHy YaCTUHI. Y CBOIO 4epry ocob/IMBa YacTHHA
CKJaJa€eThes 13: npupoaHopecypcosoro npasa (IIpaBoBe perysioBaHHS BUKOPH-
CTaHHS, Bi/ITBOPEHHSI i OXOPOHU TIPUPOJTHUX PECYPCiB); NPUPOJLOOXOPOHHOIO TIpaBa
(ITpaBo 0XOpOHU HABKOJMITHLOTO MTPUPOHOTO CEPEIOBUINA) Ta TIPaBa €KOJOTIYHOT
6esnexu (ITpaBoBa eKkoJIOrisl JIIOAMHM, aHTPOIIOOXOPOHHE paBo) |3, c. 27-28].

B akaznemiunomy kypci «Exosoriune ipaBo Yipainus 3a pezpakiiieio 0. C. Ilem-
y4eHKa OOrPYHTOBYETHCS MO3MUIIis], 3TIIHO 3 SIKOIO XapaKTEPHOIO 0OCOOJIUBICTIO €KO-
JIOTTYHOTO TIpaBa K KOMILTEKCHOI Taly3i € BKIIOYEHHS /10 Hel BU3HAHUX Ha ChbOTO/HI
IHIMUX TasTy3ell paBa — 3eMeJIbHOTO, TiPHIYOr0, BOJHOTO, JIiCOBOTO, (hayHiCTUYHOTO,
arMochepooxopoHHoTO. [1i ramysi MaloTh BJacHY BHYTPIIIIHIO CTPYKTYPY, CBi#l TIpeji-
MET i MEeTOJI TPAaBOBOTO PETYJIIOBAHHS. Y CHCTEeMi €KOJOTIUHOTO ITpaBa BOHM € (hak-
TUYHO HOTO TH/ATATy3sIMI i 3a0e31MedyIoTh arudepeHItinioBaHnil X 10 eKOJIOTTIHO
0OTPYHTOBAHOTO BUKOPUCTAHHST KOXKHOTO 3 BiIIOBIIHIX TIPUPOIHUX PECYPCIB, TOI
SIK HOPMU 3arajibHOI YaCTUHU €KOJIOTIYHOTO 1paBa «HAIIaPOBYIOTLCSI» Ha/l BKA3aHUMU
IiIraay3amMu, BUKOHYI0YM (PYHKIIT cuIoBoro inrerpauiiinoro noss [12, c¢. 18—19].

Bapto 3ayBaskutu, 1110 KOHIENI[isI KOMIIJIEKCHOTO PeryJioBaHHsI eKOJIOTO-11PaBo-
BUX BiZIHOCUH y BCiX iX IposiBax (IIPUPOIOOXOPOHHUX, PUPOJOPECYPCHUX, aHTPO-
ITOOXOPOHHUX TOIIO) MATPUMYETHCS OCHOBHUMM €KOJIOTO-TTPABOBUMU TITKOJIAMHU.

[Ipore ocTaHHIM YacoM CIIOCTEPITAETHCS TEHJIEHIlid J0 MITYYHOTO BU/IJIEHHS 3
€KOJIOTIYHOTO TTpaBa 3 (aKTUIHUM TapaieJbHUM (DYHKITIOHYBAHHSIM OKPEMUX OTO
ckmanoBux. OcobOIMBO SICKPABO 1€ TPOSIBJSETHCST HA MPUKJIA/ 3eMENTLHOTO TIPaBa.
[TpUXUIBHUKN OT0 CaMOCTIITHOCTI, IIPU OOIPYHTYBaHHI KOHIIEIIIIii BiZIOKPEeMIEHHS
3eMeJIbHOTO Bijl €KOJIOTIYHOTO TIPaBa, MOCUJIAI0THCST HA ICTOPUYHUM JIOCBIJl PeryJio-
BaHH$ 3eMeJIbHUX BIIHOCHH, a TAKOK 3HAUHY KIJIbKICTb 3eMeJIbHUX 3aKOHOJABUUX Ta
HOpPMaTUBHO-TIPaBOBUX akTiB. Cripasi, 6isbir Hixk 20 HOPMATUBHO-TIPABOBUX AKTiB
piBHsI 3aKOHY 200 KOJZEKCY, sTKi 6e31ocepeIHbo PETyIOI0Th MPABOBITHOCUHH 3 OXO-
POHU Ta BUKOPUCTAHHS 3eMeJib JJAI0Th IiJICTaBU CTBEPKYBATH, 110 3eMeJIbHe I1PAaBO
Hapasi 1oci/lae Ha/I3BUYAHO BaKJIMBE Miclle B CUCTEeMi €KOJIOTO-IIPABOBUX BiIHOCHH.
AJle 9u J1a€ 11e MiJICTaBU CTBEP/IKYBATH TIPO HOTO CaMOCTINHICTH?

[Mocunanusa Ha iICTOPUYHUI IOCBIJl € TIEBHOIO IOPUANYHOIO (DiKITIE€I0, OCKITBKI
PO3TJISA TTPAaBOBUX SBUII] Yepe3 MPU3MY CUCTEMHO-ICTOPUYHOTO 3B’SI3KY JI0IIOMarae
Kpaiie 3pO3yMiTH iX CYTHICTb, CITPOTHO3YBATU HANPSIMU TIOAAJBIIOTO PO3BUTKY, ajie
He € BU3HAYAJIBHUM JIJIs1 3aKPIlJIEHHS CTAJIOT0 XapakTepy MpaBoBoi cuctemu. Ha
Cy4acHOMY eTarti 0COOIMBICTIO TTePEBaKHOI OLIBIIOCTI BCIX AMCEPTAITHIX TIPABOBUX
JIOCJII/KEeHb (B TOMY YMCJII B €KOJIOTIUHIN cepi) € aHami3 TTPaBOBUX SIBUIIL B iX iCTO-
puyHOMY KOHTeKcTi. Taka 3arajoM TpaBuUJIbHA TTO3UIList JOTIOMAra€ OiJIbil rIMOOKO
3PO3YMITH JIOTIKY TIPABOBOTO PETYJIIOBaHHS, 6a3uc, Ha IKOMY OY/IyBaJIOCs BiMOBIIHE
3aKOHO/IaBCTBO. Pa3oM 3 THM, 3aXOIVIEHHS iICTOPUYHUMU aHAJIOTISIMU TIPU3BOJUTD /10
IHKOJIM HEOOIPYHTOBAHUX BUCHOBKIB IIPO iCHYBaHHS, HAIIPUKJIA/, CAMOCTIHUX Ta/ry3eil
3eMeJIbHOTO, JTICOBOTO, TipHUYOTO, (hayHICTUIHOTO, (hJIOPUCTUYHOTO TIPaBa, 3HAXOSTIN
ix BuToku y BizanTiticekiit Exnosi, Pychkiit mpaBs/i Ta iHITUX iCTOPUYHMX MaM SITKAX,
Ha M0 HEOJHOPA30BO BKA3yBaJOCd B IOPUAWYHIN JiTepaTypi [32, c. 212-214]. Bin-
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OyBa€ThCs MOPYLIEHHS JOTMTYHMUX 1 IPUYMHHO-HACIIKOBUX 3B’SI3KIB, KOJIU Cyd4aCHHUIi
IIPaBOBUII IHCTPYMEHTAPill HaMaralThCs BUKOPHUCTOBYBATH MO0 SIBUII, BiZIHOCKUH Ta
porteciB, siki 6y OOYI0BaHI Ha BiIMIHHII CyCIiTbHO-eKOHOMIYHIH Gasi.

Hamaransst BUiinTH i3 €KOJIOTIYHOTO MpaBa 3eMeJibHI MPABOBIIHOCUHU CIIOCTe-
pIraeThcs TaKOXK y OCBITSHCbKOMY mpotieci. 3okpema, O. M. Illymino y HaBuasib-
HOMY TOCIOHUKY «3eMesibHe MpaBo Ykpainu (y cxeMax)» IPOMOHYE TaKi YMHHUKH
BUOKPEMJIEHHS 3eMeJIbHOTO IIPpaBa y CaMOCTIHY rajy3b: HasgBHICTH 0COBJUBOIO
CaMOCTIMHOTO TpefiMeTa MPaBOBOTO PeTYJIIOBAHHS (3eMeJibHI MPAaBOBITHOCUHN);
crerudika Ta CBOEpiAHicTh 06’€KTa (3eMJIi), MO0 AKOr0 CKJIAAAI0ThCS 3eMeJbHi
IPABOBITHOCHHM; HASIBHICTH 0COOJMBUX METO/IIB MTPABOBOTO PETYJIIOBAHHS; HAsIB-
HICTb CIIEIiaJbHIX MMPABOBUX JKepesI; 0co0IMBa CyCIIbHO-IIONITHYHA 3HAYYIICTh
3eMeJIbHUX MTPABOBITHOCHH, 1 TIPABOBUX HOPM, 110 iX PerymioioTh [34, c. 22].

Y mHaBuanmbHOMY TociOHUKY 3a pepakiriero O. M. Illymina «Ekosoriude mpaBo
Yrpainu. OcobauBa yactuas [13] posmis, nprcBsueHnii 0XOPOHi Ta BUKOPUCTAHHIO
3eMeJib, BIICYTHIN B3araJji 3 OrJisily Ha Te, 110 B XapKiBCbKOMY HaIliOHAJIbHOMY
YHIBEPCUTETI BHYTPIIIHIX CIIPaB BUBUYEHHS 3€MEJIbHOTO TPaBa BUIIJIEHO B OKPEMY
HaBYAJIbHY AMCIMILIIHY i po3po0iieHo OKpeMuil HaBuabHUil nocioHuk [34]. Onnak
y HaBYAJILHOMY MOCIOHHMKY 3 3arajibHOI YaCTUHY aBTOP PO3IJISIAE 3eMeJIbHE TIPABO
SIK YaCTUHY €KOJIOTTIHOTO.

B. I. AunpeiinieB y npakTUKyMi /I CTYA€HTIB IOPUAMYHUX BY3iB Ta (haKyJILTeTiB
«ExosoriuHe 1 3eMesibHe MTpaBO YKpaiHW» 3a3HA4aB, 1110 B OCHOBY IIPOTPaMu KypCy
«ExosoriuyHe IpaBo» MOKJIQIEHO TJICHY 1 B3aEMOIIOB’43aHY KOHIIETI[iI0 NTUPOKOTO
PO3YMiHHSI €KOJIOTIYHOTO MpaBa SK iHTErpoBaHOI CIIJbHOTUA 1 KOMILJIEKCHOI raay3i
npasa, sika 00’€[Hy€E TPUPOIHOPECYPCOBE TPABO, TIPUPOIOOXOPOHHE MIPABO Ta Tpa-
BOBY €KOJIOTiIO JIIOAWHYU. BUBUEHHS 3eMeJIbHOTO MpaBa YKpaiHu, Ha WOTO TOTJISI,
BAKJIMBA 1 HEBiJ €MHA YaCTWHA €KOJIOTO-TIPAaBOBOI OCBITU CTYAEHTIB IOPUANIHUX
BY3iB Ta dakysbreTiB [2, c. 179].

TakuM YMHOM, BU/IIIEHHS] HABYAJIBHOTO KypCy «3eMesbHe TIPaBo» 00YMOBIEHO
HacaMmIepe/] ToTpebaMu HaBYAIBHOTO MPOIECY, PO3BUTKOM TIPABOBOI CHCTEMH, TIOBHi-
CTIO BI/JINIOBiIa€ KOHIENI[il PO3BUTKY I0PUANYHOI OCBITH B IIJIOMY, Ta €KOJIOTr0-1IPaBo-
BOIi OCBITH 30KpeMa. Y TPOBITHUX BUIMNX HABYATHHUX 3aKJIa/IaX CTBOPEHO BiTIOBITHI
kaenpu: kadeqpa 3eMeIbHOTO Ta arpapHoro rnpasa HailioHaabHOTO WOPUIMYHOTO
yHiBepcuTeTy iMeHi Apocnasa Myaporo; kadenpa 3eMeTbHOTO Ta arpapHOro IpaBa
KwuiBcbkoro HarionasmbHOTO YHiBepcuTeTy iMeHi Tapaca [lleBuenka; kadenpa arpap-
HOTO, 3eMeJIbHOTO Ta eKojoriyHoro npasa Harionanbaoro yniBepcurtety «Omecbka
IOpUINYHA aka/ieMisy; Kadeapa arpapHOro, 3eMeJTbHOTO Ta eKOJIOTIYHOTO TIpaBa iMeHi
akajemika Bacwis 3inosiiionua SInuyka HamionassHoro yHiBepcuTeTy 6iopecypciB
i IpUpoMOKOpUCTYBaHHSA YKpainu Tomo. OpHaK y 3B’43KYy 3 UM II0CTA€E JIOTIYHE
MUTAHHS, Y4 MOKE 110 CyTi BUPOOHMYA HeoOXifHICTh, OakaHHs 3a0e31eunTh OijIbIIn
(haxoBHi TiAXi/ MIJISIXOM TTOEAHAHHS KOMIIJIEKCHOTO BUBYEHHS Ta CIEIliasi3arii HaB-
JaHHsa OyTH THACTABOIO /ISl BU/ILIEHHST CAMOCTIITHOI rajy3i mpasa, a siKIo Tak, TO sKi
K TOJIl 3eMeJIbHI MPABOBITHOCMHHU 3aIUIIAIOTLCS B paMKax IMpeJMeTa PeryJioBaHH
€KOJIOTIUHOTO TIpaBa’?
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OG’€KTUBHO CJTi/T BiAMITUTH, 1110 (haXiBIl 3 3eMEIBLHOTO TIPaBa JOCTATHHO TIEpe-
KOHJIUBO BiJICTOIOIOTH HOTO CAMOCTIMHICTD Ta HAaBOJAATh apTYMEHTH, Ha SIKi BiKe 3Bep-
tasacsa yBara. OcnosHa motusauisa Hasegena M. B. Ilysbroro mij yac anamisy crany
PO3BUTKY 3€MEJIbHOTO MpaBa: «3eMeJibHe TPaBo, Oy/Iyun IiAragy3eBoio CTPyKTYPOIO
€KOJIOTIYHOTO ITpaBa, IOCTYNOBO TpaHchOpMyBaIocs Ta BUHIILIO Ha TaTy3eBUil piBeHb
cuctemu 1npasa Ykpainu» [33, c. 67]. Touky 3opy M. B. lllyabru noxisnsgiors i inmri
BUeHi, TepeBaykHO (haxiBIli 3 3eMeJIbHOTO TIpaBa. /leski pesicTaBHUKNA eK0JIOTO-TTPABO-
BOI HAYKH, SKIIO He MiITPUMYIOTh, TO i He 3alepeuyioTh HaBe/IeHY IyYMKY, OCKIJIbKU
PI3HUIT B METOMOJIOTIYHUX MiXO/aX 3 €KOJOTO-TIPABOBUMU JIOCJI/KEHHSIMI HE €
CYTTEBOIO.

OxHak Hapasi BUHUKA€E Bce Oijibllle HANPSIMIB Y IIPaBOBOMY peryJioBaHHI,
OB’ I3aHUX 3 EKOHOMIYHOIO OPIEHTOBAHICTIO 3eMETLHOTO TpaBa, HOTo «KOMepITiai-
3alli€10», TOOTO MOBEPHEHHSIM 10 €KOHOMIYHUX TIPIOPUTETIB Y BUKOPUCTAHHI 3€MeJIb-
HUX pecypciB, gKe HAYKOBIli, MTPEJACTAaBHUKM ITKOJN €KOJIOTIYHOTO TpaBa (cepen
skux B. 1. Augpeiinies, 10. O. Bosk, O. C. Kozxbacos, B. TI. Mynrsu, H. 1. Tirosa,
IO. C. lllemnryyeHKko Ta iH.) HAMAraJuch TOJIOJATH, PO3TJISIAIOUN JOBKIJJIS HE 3
HO3MUILI# TPUPOLHKX PECYPCIB, a caMe 00’'€KTIB €KOJIOTTYHOrO MpaBa, 3arajbHOro Oyara
Ta HEeBiJeMHOI YMOBU iCHYBaHHS JIIOJMHU.

Huni y pasi 3acTocyBaHHS €IMHUX IAXOIB BOAYAETHCS ICTOTHUN TTO3UTUB-
HUH BIJIUB TiJrasy3ell — 3eMeJIbHOTO, BOJHOTO, JIiICOBOTO, HAJ[POBOTO, (hayHiCTHY-
HOTO Ta iHITUX Ha eKOJIOTIYHe TTPaBO Ta BIJIUB OCTAHHBOTO HA CBOI miframysi. Tak,
B. B. Hocik 3aificHiB Teoperndte 0OTPYHTYBaHHS MpaBa BJACHOCTI Ha 3€MJIIO YKpa-
iHCBbKOTO Hapony [22], HaaBIIH IMITYJIbC 1HIIUM JOCJI/PKeHHAM [24]. 3aganuii HUM
BEKTOP MO0 COIaNbHOI (DYHKIIIT 3eMIi peasidyeTbest B poboTax ioro yuHis [21,
c. 91-98]. ¥V cBoto yepry ramysesi HayKu BUKOPHCTOBYIOTh HaJOAHHS Ta JOCSTHEHHS
€KOJIOTIYHOI HAYKH, IO CIPHSIE iX B3AEMHOMY 30aradyeHHIo.

HarowmicTh 3aiiBa «koMepiliastizallisi», BTpaTa eKOJIOTiYHOI CKJIaI0BOI Ta 11 €JHOCTI
[IPU3BO/IMTH JI0 HEraTUBHUX HaciAKiB. Y cBoiit Exnumkrini «Laudatosi’ (ITpo Typ6ory
npo criabauii gim)» [Mama Pumcpkuii Dpaniuck 3a3Havae, 1mo: TypboTa mpo exo-
CHCTEMHU BUMArae IMorJisily, 1o MPOHUKAE TIOIIe aHiK B 1[I0 MUTH, OCKIJIBKU KOJIU
MIYKAOTh TibKU MBUJIKOI 1 JIETKOT EKOHOMIYHOI BUTO/IU, HIXTO MO-CIIPaBKHBOMY He
I[iIKaBUTBCS X 30epeskeHHsIM. AJTe T1iHa 30UTKY, 3aII0/IiTHOTO €rOICTUYHOI XaJIaTHi-
€TI0, HabaraTo BUIIA OEPKYBAHOTO €KOHOMIYHOTO MPUOYTKY. Y pasi BTpaTu AesiKuX
BU/IiB 200 CEPIIO3HOI MIKOAM IXHBOMY iICHYBaHHIO MU TOBOPUMO IIPO IIHHOCTI, 1[0 He
MJIATAI0Th HIFKOMY PO3PaxXyHKY. Tak, MU MOKeMO 3aJUIIaTUCS HIMUMU CBiJIKAMU
Hailicepiio3HiIoi HecpaBeJIMBOCTI, KOJU MPETEeHYI0Th Ha OTPUMAHHS BeJIMYEe3HUX
npubOyTKiB, 3MYIIYIOYH PEIITY JIOACTBA, HUHINIHE i MAHOYTHE TTOKOJIHHS, TIIATUTH
HaWBUIIY 1iHY 32 PYWHYBaHHS HaBKOJUIIHBOTO cepenosuina [23, c. 31].

Ha cboroani xoHIleniisi cTajoro po3BUTKY 3araJbHONPUNHATA B MOJITHIL,
CYCIIJIbCTBI, HAYIli, B TOMY YUCJi IOPUANYHIN. Y HallioHaJbHOMY 3aKOHO/ABCTBI
BOHA 3HANIILIA CBOE BifoOpakeHHs, PO3BUTOK Ta TpaHC(OpMAIliio y HU3II HOpMa-
TUBHMX aKTiB, y TOMY YHUCJi B OHOMY 3 OcTaHHIX — Yka3zi IIpe3uzenrta Ykpainu
«ITpo Crparerito ctamoro po3Butky <«Ykpaina — 2020» [31]. Onnak exkosnoriuHa

82 ISSN 2414-990X. Ipobaemu saxonnocmi. 2017. Bun. 137



Tememat A. 1., 3yee B. A. EkosozitiHe npaso: po30ymu npo Lio2o 8UMOKU ma nepcnekmusu po38umky

ckmanoBa B 1iit Crpaterii (paktnuno BijicyTHs. Tak, eKoJioriyHa KOMITOHEHTA BXOIUTh
JI0 CKJIAy «BEKTOPY PO3BUTKY», JJISI IOCSTHEHHST SIKOTO HEOOXITHO «...3a6€31mednTn
CcTiliKe 3pOCTaHHsS eKOHOMIKH €KOJIOTTYHO HEBUCHAKJIUBUM CIIOCOOOM...>. [Ipu 1ibomy
JlopoxxHs KapTa Ta nepiioyeproBi npioputeT peasizarii CTparerii 3a MM BEKTOPOM
He TiepesdavalnTh KOMILIEKCHUX pedopM B ekostoriuniii cdepi. [TobiuHo 10 cKiamo-
BUX, 1[0 BIVIMBAIOTh HA peOPMYBaHHS BIIHOCUH Y IMiHl cepi, MOJKHA BITHECTH TaKi:
pedopma eHepreTHKH; MporpamMa eHeproeeKTUBHOCTI; pedhopMa CiTbCbKOTO TOCIIO-
maperBa Ta pubasibeTBa; 3eMenbHa pedopma. CTpaTeriuni K iHAMKATOPU peatisariil
Crparerii B3arasi He mepeabadaoTb JKOHOTO €KOJIOTTYHOTo iHarKaTopa. HaromicTs y
HBOMY BUILJIEHI TaKi, SIK KiTbKICTh (BibMiB YKPaiHCHKOTO BUPOOHUIITBA, 110 BUITYTh
y mmpokuii pokar y 2020 p., kinbkicts Meganeit Ha XXXII sgitaix OmimMmiichkux
irpax. TakuM ynHOM, YKpaiHa IIpYM BU3HAUYEHHI BJACHUX MPIOPUTETIB CTAJIOrO PO3-
BUTKY (DaKTUIHO iTHOPYE MOTO €KOJOTIYHY CKJIAI0BY, IO B MOAAJIBIIOMY 3 BEJTIKOTO
BiPOTIIHICTIO TIPU3BejIe 0 MOrINOJEHHST HeraTUBHUX HACJIIIKIB JIJIs IOBKIJIJISL.

Taka TeHeHIlis € JOTIYHUM TTPOJOBKEHHSIM ITePMaHEHTHOTO 3MEHITIEHHS yBaru
JI0 €KOJIOTIYHUX TPo0JIeM Ha BCIX PIBHAX MMOJITUKH i Aep:KaBHOI BJIa/M, HAMaraHHIM
BUPINIATH €KOHOMIUHI 3aB/laHHS 32 PaXyHOK (SKIIO He Ha TIKOAY) eKOJOTIIYHUX
npioputeTiB Ta pecypciB. OcobIMBO SICKPABO i€ MPOSBIISIETHCS B 3eMEJIbHOMY TIPaBi,
sIKe TIparte BUNTH 3-T1iji chepu BILIMBY €KOJIOTIYHOTO MpaBa 3 OTJIsiy Ha 0COOJIUBE
3HAUYEHHS 3eMJli B eKOHOMIuHii cuctemi. Ha skasb, 3akoHO/IaBellb «CTapaHHO» CITPUSIE
UM IeHTPOOIKHIM sIBUIaM. Tak, yHeCeHHsIM 3MiH 110 cT. 2 3akoHy Ykpainu «IIpo
OXOPOHY HABKOJIUIITHBOTO MTPUPOIHOTO CEPEIOBUINA» 3eMEJIbHI BIIHOCUHU OYJIN 1103~
GaBJieHi €KOJIOTTYHOT JOMIHAHTH. Y CBOIO Yepry i caMm 3eMeJIbHUiT KOJIEKC He € JIOCUTh
exosiorizoBanuM. [lepruit mpuHIAIT 3eMeTbHOTO 3aKOHOABCTBA C(HOPMYTHOBAHO B 1.
«a» cT. 5 3eMeIbHOTO Kojekey Ykpainu: «IloexHanHst 0cOOIMBOCTEN BUKOPUCTAHHS
3eMJIi SIK TEPUTOPIaJIbHOrO GA3UCY, IPUPOIHOTO PECYPCY i OCHOBHOTO 3200y BUPOO-
HUIITBA». 3/1aBAIOCh O, Y 3eMeTbHOMY KOJEKCI TTIKPECTIEHO TPUEIMHE CIIPUIAHSTTS
3eMJTi, 32 SIKOTO KO/IHA 3 1IUX CKJIAJIOBUX HE MA€E BUPIIAIbHOTO 3HAYEHHS, € OJIHIEIO 3
piBHOIIpaBHUX YacTH. OHAK i caM 3eMeTbHUIT KO/IEKC, 1 TIPAKTUKA MOTo peasizarii
JIOBOJISITH, IO 1i€ He TaK i BiH mepebyBa€ I/l 3HaYHUM BIUIMBOM KOMepIliarisaitii, 3a
SIKOI Ha MepINUi TJIaH BUXOIUTD CIIPUITHATTS 3eMJIi SIK 3ac00y BUPOOHUIITBA, 06’ €KTa
pedoBux mpaB. CyMHI TO/Iii OCTaHHIX TPHOX POKIiB, MOB’A3aHI 3 MOSABOIO CTATYCYy
«TUMYACcOBO OKYIIOBaHa TEPUTOPIisT», 3HOBY TIPUBEPHYJIN YBary /10 3€MJi SK TEPUTO-
piaJbHOro 6asucy, MOJITUYHOI KaTeropii, sska 3Ha4HOI0 MipOI0 BU3HAYAE Ta BILIMBAE
Ha iHII KaTeropii, Taki sik CyBepeHiTeT, He3aJIeKHICTh TOIO. | 11032 yBarow 3HOBY
OIUHSIETBCS CTATYC 3eMJII SIK TIPUPOAHOTO 00’€KTA.

Take oHOGIYHE CIPUIRHATTS 3eMJI HATBEPIKYEThCSA HU3KOIO (DAKTIB, OB s13a-
HUX 13 3aKPITJICHHSIM 1 peasti3alliero OKpeMUX MOJI0KEHb Ta eJIEMEHTIB CTaTyCcy 3eMJIi,
Ha gKi HEOJIHOPA30BO 3BEPTAJIM YBary pi3Hi fociHuku. ToMy i irocTpailtii MosKHA
HaBECTU JIUIE OJUH MPUKJIAI, KOJIU B 3aKOHOJABCTBI 3MIiCT 3eMEJIbHUX BiJTHOCUH
c(hopMyJIBOBAHO SIK CYCITiJIbHI BiZIHOCUH TIOZO0 BOJOiHHSA, KOPUCTYBAHHS i PO3IIO-
psiskerHst 3emuero (4. 1 cr. 2 3eMesIbHOrO KoJeKey YKpainm), To0TO iX (haKTHYHO
3BE€/ICHO /10 Bi/[HOCMH BJIACHOCTI, Y BU3HAUYEHHI B3araji IPOIrHOPOBAHO €KOJIOTTUHY
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(mpuponooxoponny) ckianoBy. [lpu nmpomy B Komekci TTOBHICTIO HEXTYETHCS KOH-
CTUTYIIITHE TTOJI0KEHHS NI0JI0 TTPaBa BJACHOCTI YKPaiHCHKOTO HAPO/Ly HA TTPUPOJIHI
pecypcu, 110 B CBOIO YePTy CTaJIO TPUBOOM JI71s1 1BOX 3BepHenb (2001 p. ta 2002 p.)
no KoncruryriitHoro cyay YkpaiHu i ¢TOCOBHO SIKUX OyJI0 MPUNHATO YXBAJU PO
BiIMOBY Y BiZIKDUTTi KOHCTUTYI[IHHUX NMPOBA/KeHb [25]. 3HaUHE JOMiHYBaHHS
IMBIIBHOTO 3aKOHO/IABCTBA IIPU3BEJIO /10 BKJIIOYEHHS /10 3eMeJIbHOTO 3aKOHO/IaBCTBA
IHCTUTYTIB eMiTeB3uCy Ta cynepdilliio, AKi CyTTEBO 3MIHWIN MiXON TIO0 TTPaB Ha
3€MJIIO Ta HEOHOPA30BO BUKOPHCTOBYBAIUCH JIJIST iITHOPYBAHHSI BUMOT Ta 0OMESKEHb,
YCTAHOBJIEHUX 3eMeJIbHUM 3aKOHOJABCTBOM.

[Tozi6Hi TeHmEHTIIT CITOCTEPIralOTHCS TAKOK Y 3aKOHOAABCTBI PO BiXOAN, JI€ T/
IPUBOJIOM Jribepastizallii Ta jgeperyJisilii BUBOAATHCS 3-11ij1 chepr perysoBaHHs i
rpymu cy0’exTiB TocnogapioBants. Takuii ctan crpas 1ie OLIbIIE YCKIAAHIOETHCS
icHyounMu 3a60pPOHAMU Ha TIPOBEJIEHHST TTEPEBIPOK Oi3HECY.

OpHi€eo 3 OCHOBHUX NPUYMH iCHYBaHHSI BUINEBKA3aHUX SIBUII € BiJICYTHICTb
KOHIIeNIii cucTeMaTusallil eKoJOriYHOro 3aKOHO/IaBCTBA, a TaKOXK /10 1IeBHOI Mipu
GaiiysKicTh (haxiBIliB-eKOJIOTIB 1010 (hOPMYBAHHSI TIPUHIIUIIOBOI MO3MILIT 3 OKPEMITX
MUTaHb, 30KpeMa MOCTYTIOBOI BI/IMOBU BiJl 3aCTapijioro TMOHATTS <IIPUPOHI pecypcus»
i BUKOpHCTaHHS GLIBII IUPOKOTO MOHATTS «€KOJOIIYHI Pecypcu» Ha PiBHI 3aKOHO-
JaBcTBa, (GOPMYyBaHHS B HAYI[ €KOJIOTIYHOTO ITPaBa PO3MIMPEHOTO MOHITTS 00’ €EKTIB
€KOJIOTIYHOTO TIpaBa, [0 SKUX HeOOXiJHO BKJIOYATH JaHAmadTH, eHepreTuyHi Ta
MIPUPOIHO-KJAIMAaTUUHI pecypcu (IIoTeHItian), Bigxoau Toio. [Ipu oMy B mporieci
OOTPYHTYBAHHSI BU/IIJIEHHST HOBUX Ii/Iray3€eil eKOJIOTIYHOr0 TIpaBa BUXITHUM Ma€e
GyTH MOJIOKEHHS TIPO iX CHCTEMHUIT 3B’s130K. Tak, Y KOHTEKCTI (hJIOPHCTUIHOTO TIpaBa
A. K. CoxkosioBa 3a3Hauae, 1Mo maraaysb GIOPUCTHYHOTO TIPaBa TeK Ma€ 00’ €KTHB-
HUM Xapakrtep. SK i 3emesbHa, Bo/HA, (hayHICTUYHA Ta THII TiATamysi, SKi perjaMmeH-
TYIOTh BUKOPUCTAHHS MPUPOAHUX PECYPCiB, (DJIOPUCTHUHE SIBJISIE COOOIO MiraIy3hb
€KOJIOTIYHOTO TIpaBa. Bu3HaHHS 1X yCiX TiJIrasy3siMi OCTAaHHBOTO € TPABUJIBHUM 32
CBOEIO TIPUPOJIOT0, XOUa BCI BOHU MAOTh CBOIO cTenn(iKy i pO3BUBAIOTHCS BiJIIOBIIHO
JI0 CBOIX ocobsmBocTeit [29, c. 48].

HeobOximHo MaTi Ha yBasi, M0 KOHIIEHTPAIlisl HA MUTAHHIX AWHAMIKH 3aKOHO-
NaBCcTBa, 0e3 ypaxyBaHHs CHCTEMHUX 3B’S13KiB, MPU3BE/E 10 TOTO, MO Y MPOoIeci
crucTeMaTu3allii 3aKOHO/IABCTBA, SIKe Ma€ YMMaJsie 3HAaUeHHsI 3 TOYKU 30PYy CTBOPEHHS
iforo macuBy, Oyze BiOyBaTHCh He TiTbKKM HOrO (hopMyBaHHS Ha OiIbIT BUCOKOMY
piBHI, ajie I BAHMKATUMYTh HeraTuBHi Haciaku. Came Taki Xubu Hapasi JeMOHCTPYE
TIPUKJIA €KOJIOTIYHOTO TIPaBa, M0 Befe /10 BTPATH IiJIICHOTO CIIPUNUHATTS CUCTEMU,
PO3BUTKY O/IHMX HAIPSIMKIB Ha IIKO/Y iHIIMM eJleMeHTaM CUCTEeMH, a TaKOK 1HTepe-
caM OKpPeMUX I'PYIl CYCIIJIbCTBA 3 «<KOMepIliali3oBaHUX» MipKyBaHb.

Tax, cymepednBIM, ajie JOCUTh TOKa30BUM € MTPUKJIaJl CTOCOBHO BOJIHUX 00 €K-
tiB. Hacturorw 1 cr. 6 BoxHoro koxekcy Ykpainu nepenbaueno, 1mo: «Boan (BosHi
00’€KTH) € BUKJIIOYHO BJIACHICTIO YKPaiHCHKOTO HAPOJLY i HAJAIOTHCS TUIBKH Y KOPHUC-
TyBants» [6]. Takum grHOM, 32 0TIOMOTOIO Tii€l HOpMU 3abe3MedyBaiacs 3araabHo-
JOCTYITHICTD BOJIHUX 00’€KTIB, rapaHTyBAJIOCh MTPABO 3araJlbHOTO BOJOKOPUCTYBAHHS
tomo. Pa3zom 3 TuM, NpUIHATHI TIiCTbMa POKaMU Mi3HiNIE 3eMeTbHUN KOIEKC
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(haxkTruHO <IiAKOpEryBaB» BKa3aHy HOPMY, 3aKPiIUBIIN y 4. 2 CT. 79 MOJOKEHHS:
«ITpaBo BJIaCHOCTI HA 3eMeJIbHY JIJSTHKY MOMIUPIOETHCS B ii MesKaX HA TTOBEPXHEBUH
(rpyHTOBMIT) IIap, a TAKOK Ha BOAHI 06’€KTH, Jiick i GaraTOpivuHi Haca[KeHHs, sIKi Ha
HiiT 3HaXOAAThCs» [16] 1 B Takumii crioci6 HiBeTIOBAB MPUIMCH Ta OOMEKEHHS BOIHOTO
3aKOHO/IAaBCTBA.

OTike, micyist IOCATHEHHSI HOBUX KiJIbKICHMX TIOKA3HUKIB BUHKMKA€E moTpeba Kap-
JIVHAJIBHUX AKICHUX 3MIH Ha HOBUX a00 IIE€PEOCMUCAEHUX HAYKOBO-METOL0JIOITYHIX
3acazax. IloBeprarounch /10 HEOOXIHOCTI TTOAATBIIIOTO PO3BUTKY Ta TpaHchOpMaIlii
MOHATH <IIPUPOJHUMN pecypcs» B «EKOJOTIYHUHN pecypcy», He MOKHA He BiJI3BHAUUTH,
110 OJIHUM 3 apTyMEHTIB, 1110 BUCYBAIOTHCS NMPUXUIBHUKAMU CaMOCTIHHOCTI TTPUPO-
Jl0OpecypcHOro (3eMeJIbHOTO, BOAHOTIO0, JIiCOBOTO, HAJIPOBOTO) IIPaBa, € MOCUJIAaHHS Ha
Hopmu Koncruryii Yipainu. Tak, OcnoBaum 3akonom Ykpainu B 4. 1 ct. 13 3akpin-
JIEHO, T0: «3eMJIs, 11 Hajipa, aTMochepHe TMOBITPsI, BOMHI Ta i1 npupooi pecypcu
(Bupgisneno Hamu. — A. I, B. 3.), dKi 3HaX0AATHCS Y MeKaX TEPUTOPIi YKpaiHU, MpU-
POMHI pecypcu 11 KOHTUHEHTATBHOTO Teabdy, BUKIIOYHOI (MOPCHKO1) €KOHOMIUHO1
30HU € 00'€KTaMU TIpaBa BIACHOCTI YKPaiHCHKOTO HApOMy». Ajie BiKe Y 4. 2 BKa3aHOI
CTaTTi 3aKOHO/IABEIlh TOBOPUTD PO TIPUPOIHI 00’EKTH, 3HAYHO POIIIUPIOIOYN TTPE/I-
MeT peryJioBaHHd i€l ctaTTi: «Kokaunit TpoMaJisHiH Ma€ TPaBO KOPUCTYBATUCS
npupooHuMu 06°’ckmamu TpaBa BJACHOCTI HAPOLY BiAMOBIIHO /10 3aKOHY» (BU/IIJIEHO
Hamu. — A. I, B. 3.).

[Tpu mbomy cati BpaxoByBaTH icTOpUYHI (haKTOPU BUHUKHEHHS i PO3BUTKY
KaTeropil «IIpaBO BJIACHOCTI YKPAIHChKOTO HAPO/Ly» 3 METOI0 KOMILIEKCHOI OI[IHKU
TUX IHEPIIHHUX ABUII, IKI HEMUHYYe TIPUCYTHI B IOPUINYHIN HayIli, Ta iX BIJIUBY Ha
noziaspiie (hOPMYBaHHS 3aKOHOMABCTBA. TaK, KaTeropist «mpaBa BJAACHOCTI HAPOIY»
3’siBuitach y Jleksapaltii ipo Jiep:kaBHMIT CyBepeHiTeT YKpaiHu, siKoio OyJIo 3aKpi-
TIJIEHO, 110: «3eMJid, i1 HaJipa, MOBITPSHUN MTPOCTIP, BOJHI Ta iHII TPUPOIHI pecypcH,
SIKi 3HAXOJAThCS B Mexkax teputopii Yrpaincbkoi PCP, nmpuponni pecypeu ii KoH-
TUHEHTAJIbHOTO I1eJb(]y Ta BUKJIIOYHOI (MOPCHKOi) €KOHOMIYHOI 30HU, BEChb €KOHO-
MIYHUH 1 HAYKOBO-TEXHIUHUN TTOTEHITiaJ, 1[0 CTBOPEHUN Ha TepUTOpil YKpainu, €
BJIACHICTIO 11 HAPOJLY, MaTePiaIbHOIO0 OCHOBOIO cyBepeHiTeTy Pecry0uiiku i BUKOpHcTo-
BYIOTBCsI 3 METOIO 3a0e3IeUeHHsT MaTepiabHuUX i yXOBHUX 1oTped ii rpomajstay [10].

Otxe, Ha yac npuitHATTA Jlekmapaiiii Kateropisi «mpaBa BIACHOCTI HAPOIy»
posrisianach HabaraTo MHUPIIe, MiCTUIA TAKOK eKOHOMIYHUN 1 HAyKOBO-TEXHIYHUI
noTeHIlial. 3a3HaueHe CBIMYUTH PO Te, 1[0 BIIPOBAKEHHS Ii€l KaTeropii MaJo
HacaMmIiepe]l EKOHOMIUYHWI XapaKkTep, CIPIMOBAHNN Ha BUBEAEHHS 3-TIi]1 IOPUCIUK-
1ii CPCP, sikuii Ha TOI yac MPOJIOBKYBaB CBOE iCHYBaHHS, €EKOHOMIYHOTO Gasucy
dhopMmyBaHHs MallOyTHBOI He3aJIesKHOI JIePKaBU, peasiisalliio 3MiH, SKi Oy/u BHECeH]
no Koucrutyrii CPCP 14 6epesnst 1990 p. Mosa iiie Ipo KOHCTUTYIIIHY HOPMY
4. 2 ct. 11, 1e Gyso nepenbaveHo, MO y BUKIIOYHII BJIACHOCTI A€PKaBU €: 3eMJIS, 11
Hazpa, oy, jicu [19] (y cr. 11 Koncturyiii YPCP 111 Hopma GyJia ileHTHYHOIO)
[20]. Bona Gysa 3minena Ta nepemiiiena 10 cr. 10 Koncrurymii y Takiit pegakiii:
«3em, 11 Ha/ipa, BOIA, POCJVUHHWE 1 TBADUHHUI CBIT B IXHBOMY IIPUPOAHOMY CTaHi €
HeBiZ'eMHMM Ha0aHHSAM HaPOJIB, SIKi IPOKMBAIOTH Ha JaHiil TepuTopii, epedyBaioTh
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y Bizanti Paj HapoaHuX feryTatiB i Ha/laloThCs I/l BUKOPUCTAHHSI TPOMa/IsIHAM,
MiITPUEMCTBAM, YCTAaHOBAM Ta OpraHizaiisMs» [26].

Y Takuii crocib, BUSHAYEHHST KaTeropii «Hapoja» SIK BJIACHWKA PeCypPCiB CTO-
COBHO SKHUX 3MIHIOBAJIMCDH IOPUCAUKIIIHI TTOBHOBA)KEHHS, CTBOPEHHS I1epelyMOB
JUISL TIOZIJTBIIOI €KOHOMIYHOI CAaMOCTIHOCTI COI03HMX pecitybIiK OYJI0 IiJIKOM IpH-
POJHUM 3 OTJISIIY Ha I0PUAMYHY HEOOXiAHICTD i AOIIAbHICTE. [CHYIOUNI Ha TOW Yac
CTaH TTPABOBOTO PETYJIIOBAHHS BiJIHOCUH TIPU PO3NIMPEHHI TOBHOBAXEHD /I€P/KABH,
TpancdopMallii BiIHOCHH BJIACHOCTI Ta HAIIOBHEHHS iX peajbHUM 3MiCTOM IIPU3BiB
JIO TOTO, IO 3aKOHO/IaBellb, BU3HAOUYM B Jleksapaitlii npo sep:kaBHUI CyBepeHiTeT
Ykpainu 06’€KTH MpaBa BJACHOCTI HAPOJY, B TIEPINy Yepry repeabadnB Ti MPUPOIHI
pecypcH, sKi OyJu Ha TOH 4Yac TpaAMIiiHUMMU, aje IPH [IbOMY 3aJUIINB TePeiK
BiJIKPUTUM.

BukoHaBIIM CBOIO MOJITUYHY POJib, 3aKOHO/IABEIlb BTPATUB iHTEpeC /10 KaTero-
pii «1IpaBa BiacHOCTI YKpaiHcbkoro Hapomy». Y 3akoni YPCP «IIpo BiacHicTh»
YkpaiHcbkuii HApoJI SIK BJACHUK MPUPOJTHUX PECYPCIB yiKe 3TalyBaBCs OTIOCEPETKO-
BaHo. Ynunauii [uBinbHUI KogeKe YKpaiHu B3araii 0OMeKy€EThCsS 3TalKOT0 PO el
IHCTUTYT JIMIIE B OfHIN cTaTTi. MiX iHIITNM, yCBIIOMJIEHHS Ba)KJIUBOCTI I1i€1 KaTe-
ropii 3 TOUKK 30py 0OMeKeHHs aGCOMIOTHOrO XapaKTepy [IpaBa BIACHOCTI B ILIOMY
XapakTepHe He TiTbKU /i (PaxiBIliB 3 €KOJOTIYHOTO, ajie I MUBIIbHOTO TIpaBa. Tax,
3. B. PomoBcbka B 1991 p., y X011 HAyKOBUX AMCKYCIi MO0 TPUUHATTS 3aKOHY
YPCP «IIpo BiacHicTb», Ha cTOpiHKax rasetu «losoc Ykpainus» 3akjanKaia 10 Mak-
CHUMAaJIbHOI yBaru /10 iHCTUTYTY TIpaBa BJACHOCTI YKpaiHCbKOTro Hapony: «SAk aBTOp
iJIel TpaBa BJIACHOCTI HAPOJLY SIK OKpeMOoi (hOPMU BJIACHOCTI Ta MeXaHi3My peastizaitii
1IOTO TIpaBa Ha MPUPOJHI PECYPCH, S TPOIILY HAYKOBIIIB, MUCIIUNN JIIO YKpaiHnu
He BIIKUZATH BiJpasy 1[0 iel0 Sk XUOHY uM MapaZoKCajbHy, a CIOKIIHO 0OMipKy-
BaTH 11 i B3sTHCS CribHO 32 1i peamizariito. Kosmch nama gepxkasa Oyze BoicTHHY
JIEMOKPATUYHOIO, CYBEPEHHOIO, JIJIST SIKOI JIIoInHA OyJle HAcIIpaB/li HAMBUIIOIO IiHHI-
CTIO, MOKJIMBO, TI0Tpeba y po3MeKyBaHHI BIaCHOCTI Hapoay i aepskasu Bixnaze. Ha
CBOTO/HI IIHHICTH TaKOI MPABOBOI KOHCTPYKITii BUAAETHCS MEHI 0O4eBUIHOIO» [28].

3 ypaxyBaHHSIM HaBeJIEHOTO, alleJIIOBAHHS JI0 TIOJIoKeHHsT KoneTuTyirii ta 3akpi-
IUIEHHS HEl0 KaTeropii «[pupojiHi pecypcr» K 0OTPYHTYBaHHSI HassBHOCTI OKPEMOI
€IHOCTI TIPUPOZOPECYPCHOTO TPaBa € JOCUTh YMOBHHMM i He OXOILIIOE BCi 06’ €KTH
€KOJIOTIUHOTO TpaBa. Ha KopucTh 103uIlil M10/10 KOMILIEKCHOCTI Ta B3aEMO3B SI3KY
€KOJIOTIYHUX BiJTHOCUH CBiJIYMTDH JOCUTH TiCHA B3AEMO/IiS Mi/raay3eil eKoJorivHOTO
1paBa, sIKi B IPAKTUYHIN NJIONMHI He iCHYIOTh HapidHo. Hampukmian, pexum npasa
BJIACHOCTI Ha Jiicu Ta 00’€KTU POCAMHHOIO CBITY € HOXIIHUM Bij IIPaBa BJIACHOCTI Ha
3eMJIT0. 3aKOHOIABCTBO MPO HaJpa OTMOCEPEIKOBAHO PETYJI0E BUIOOYBaHHS TPICHUX
IiZI3eMHUX BOJI, TUM CaMHUM BTPYYalOunCh /10 cepu IIPaBOBOTr0O PeryJsioBaHHS BOJI-
HOTO 3aKOHO/IaBCTBA. ¥ CBOIO Yepry BOJ/IHE 3aKOHO/J[ABCTBO BiTHOCUTD /10 3araJIbHOTO
BOJIOKOPUCTYBaHHS JIIOOUTENBCHKE 1 CIOPTUBHE PUOAIBCTBO, «IIEPETATYIOUN Ha cebe
KOBAPY» 3 (payHiCTUIHOTO 3aKOHOAABCTBA. | Taki MpUKJIaM MOKHA TTPOJIOBXKYBATH.
OxpeMi BUIM TIPUPOIOKOPUCTYBAHHS B3arajli BaKKO BiJIHECTH He TiJIbKU JI0 TIPU-
POJIHUX PECYPCiB, ajie i 10 TPAAUIIITHUX TIPUPOAHUX 00 EKTIB, SIK TO: TeOTEPMAJIbHI
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JKepeJsia, COHsIYHA eHepTisi, BITpoBa eHeprisi, KJAiMaTu4Hi pecypcu, 030HOBUI 1iap
tomto. Ili pecypcu Hapasi 3ajlisHi B rocnoflapCchKiil cucTeMi HE3HAYHOIO Mipolo, a
TOMy c(epa TPaBOBOTO PEryoBaHHs oOMeskeHa. AJie HafOIMKIMM 4acoM BapTo
OUiKyBaTH Kap/MHAJbHUX 3MiH y HiZIXO/I /10 1[bOTO ITUTAHHSI.

Takum 4MHOM, icHy€ HarajabHa MOTpeba «EKOJOTi3allii» K 3eMeTbHOTO 3aKO0-
HOZIABCTBA, TaK 1 TaJy3eBOTO 3aKOHO/ABCTBA MIO0 OXOPOHU Ta BUKOPUCTAHHS
npupoaHuX (eKOMOriyHuX) 00'€KTiB, 3a0e3eUeHHsT TIPIOPUTETY HOPM 1 TIPUHIIUIIIB
€KOJIOTIUHOTO 3aKOHO/IAaBCTBA, 1X iHTerpario ¥ cucreMaTusailiio. TiTbKHA 32 1TUX
YMOB BapTO OYiKyBaTH TOTO, M0 YKpaiHa Oy/e aKTUBHIIlEe TIPOCYBATUCH HA TILJISIXY
710 CTQJIOTO PO3BUTKY.

Came exoJioTigHE TIPABO y ITbOMY Pa3i CTAE BHYTPIIITHIM IHTETPYIOUYNM YUHHUKOM,
KUY 3HAYHOIO MipOI0 BUCTYIAE y BUTJIL] €IMHOI TEPMIHOJIOTIYHOI CUCTEMHU, TTiHHIC-
HUX IAXO/iB, a TAKOXK IHCTUTYIiTHIX 3acaja. DakTUIHO, TIPOMIIOBIIN 3HAYHII TIISX
y (opMmyBaHHI €IMHOI €KOJIOTIYHOI CUCTEeMHU, HaMaraHHsI B C(hOPMOBAHUX MeKax
BUOKPEMUTH JIesIKI CTPYKTYPHI eJIeMeHTH CTBOPIOE BHYTPIIIHI 3arpo3u iCHYBAaHHIO
€KOJIOTIYHOTO TIpaBa. Y TaKuil crocib MITYYHMIA MOIiJI, HAaBiTh KEPYIOUYCh HEOOXiIHi-
CTIO HABYAJIBHOTO IIPOIIECY, MOXKe IIKOJIUTH CaMHUM 3aca/laM iCHyBaHHS €KOJIOTIYHOTO
npasa. HamaranHs BuBecTH Ha iHIIMH PiBeHb 11032 CUCTEMOIO €KOJIOTIYHOTO IIpaBa
JOCJIIZKEHHS 13 IPUPOLOPECYPCHUX BiAHOCUH 200 BIIHOCHUH 3 €KOJIOrTYHOI He3neKu
ITKOJIMTD caMill ijiei coliasbHOI IIHHOCTI, 10 3aKJa/leHa B €KOJOTTUHOMY TTPaBi.

Bucnosxu. @opmyBatHs €KOJOTIYHOTO TIPaBa € iCTOPUYHO 0OYMOBJIEHUM ITPO-
1[eCOM PO3BUTKY IPaBa, a OTXKe, Oy/Ib-sIKi HaMaraHHsi Ha Cy4acHOMY €Talli 3arepevy-
BaTH 1010 00’€KTUBHE icHYyBaHHs, a00 3AINCHUTH IITYYHWIA IO 3 TOCUIAHHAM Ha
icropuuHmii 60 MiKHAPOAHUIT OCBIl MATMMYTh HETATUBHUI BIJIMB Ha CYCITLIbHI
BigHocunu. Bigokpemienns abo BUIIIEHHS 3 OO CTPYKTYPH OKPEMUX CKJIALOBUX
SIK CAMOCTIMHUX CTPYKTYPHUX €JIEMEHTIB JIEMOHCTPYE TTPUBHECEHHST 1 JIOMiHYyBaHHS
€KOHOMIYHOTO (KOMEpITIIHOTO) Ti/IX0/ly B €KOJIOTIYHOMY TPaBi, HEXTYBAaHHS €KOJIO-
FYHUMU I[IHHOCTSIMU.

[Ipu iboMy yCKIIQIHEHHS TIPABOBUX SIBUII Ta IOPUIMIHUX 3B ’SI3KiB, HOBAIIil 3aK0-
HOJIABCTBA CTaBJIATD Iepe/l HAyKOK €KOJIOTYHOrO 1paBa HOBI BUKJIMKH, HA SIKi BOHA
MOBMHHA a/IEKBATHO PearyBaTH, a TAKOK YHEMOKJIUBIIOIOTH PO3IJIs/l HOTO CTPYKTYP-
HUX eJIeMeHTIB 0e3 ypaxyBaHHS IX B3aEMOOOYMOBJIEHOCTI Ta B3aEMOTIPOHUKHEHHSI.

CrogiBaemocs, 1o 1151 myOsrikarist Oy/e CIpuiiHsATa HAyKOBOIO CIIJIBHOTOIO SIK
3aIpOIIEHH /10 BiIKpUTOI (haxoBOI AUCKYCIi 1010 MEPCIIEKTUB PO3BUTKY €KOJIOTiu-
HOTO IpaBa YKpaiHu.
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Environmental law: reflections on its origin and prospects for development

The ecological law of recent years is characterized by the expansion of the social relations covered
by its legal norms. The nuclear and energy relations appear in addition to the traditional ecological
relations — landscape, floral, and eco-systematic. There exists the resource component that does not belong
to the traditional natural resources, for example, household and radiation waste, natural and climatic
potential etc. At the same time, some components of the environmental law are separated artificially and
Junction independently. We can mention the land law as an example of such separation as the lawyers
who practice it believe that the land law has transformed and became a new branch of the legal system.

Formation of environmental law is historically conditioned process of law, and therefore, any attempt
at this stage to deny its objective existence or artificial division, referring to historical or international
experience will have a negative impact on social relations. The separation or isolation of the individual
components of its structure as an independent structural elements demonstrating the introduction and
dominance of economic (commercial) approach to environmental law, disregard environmental values.
This complication legal effects and legal relations, innovation legislation put before the science of
environmental law new challenges to which it must respond adequately and make it impossible to review
its structural elements without taking into account their interdependence and interpenetration.

The environmental law has come a long way. The article is also focused on its future development.

Keywords: environmental law; sustainable development; ecological system; land law; natural
conservation law, natural resource law.
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NMPOBAEMU AOCTYITY AO INPABOCYAAA
NP 3AXUCTI EKOAOTTYHUX TIPAB

Posensinymo ocrosni npobiemi, ki NepeuKoorcaiomy HALeHCHUM YUHOM 3aXUUAMU €KOL0ZIUHT
npasa epomadsin y cyoosomy nopsioky. /lo Hux eiOHeceHo HAsIBHICMb 8UUEPNHOZ0 NepeiKy nidcmae 3eep-
HenHs: NPUPOO0OXOPOHHUMU OP2aAHi3auiamu 00 cyoy, wo € oOMewIceHHIm GI0N0GIOHo 00 MINCHAPOOHUX
cmandapmis. Hacmynna npobiema cmocyemocst npasogoi neobiznanocmi zpomadsin w000 cnocobis 3axu-
Cmy eKonoziunux npag ma ix Hepayionaivhe GUKOPUCMANis, 3106cusants npacom. Ilepewxodicaromo
peanizayii exoi0ziuHUX NPAs Y OesKux SUNAOKAx i inmepecu tHuux ocib, a maxojc nenaiencne 0ocui-
OdAcents 6Cix 06cmagui cnpasu cyoom.

KmouoBi cioBa: eKkoJoTiuHi TIpaBa TPOMAJIsiH; TIPABOCY/IsI; CTpaTeriuHi Cy[0Bi CIpaBu;
MIPUPOZIOOXOPOHHI OpTaHizaitii.

Epmonaeea T. B., xanmuaat opuIMYeCKUX HAyK, MONEHT KadeIpbl 9KOJIOTHYECKOTO TIPaBa,
Harmmonanpueiii opuanyeckuii yaupepcuteT nMmenu Spociasa Myzaporo, Ykpauna, . XapbKOB.
e-mail: tana28@ukr.net ; ORCID 0000-0002-4071-7490

IIpoGieMbl AOCTYNa K IPABOCY/IMIO TIPH 3aIMUTE IKOJIOTHYECKHX NPaB

Paccmompernnt ocrosrvle npobiemvl, KOmMopwie npensmcemsyion 00INCHLIM 00PA30M 3AUUUAMD KO-
Jozuueckue npasa zpaxcoar 6 cyoebrnom nopsaoxe. K num omueceno naiuuue ucuepnvleaiou,ezo nepeurs
ocnoeanuil obpauenus npupoooOXPAHHLIMIU OPZAHUSAUUIMU 6 CYO, UMO SAGLAEMCS 0ZPAHUUEHUEM 6
coomeemcmeuu ¢ mexcoynapoonvimu cmanoapmamu. Credyowas npobiema Kacaemcs npasoeoil Heocse-
OOMACHHOCTIU 2PANCOar 0 CnOCOOAX 3AUUMbL SKOLOZUUCCKUX NPAG U UX HEPAUUOHATDHOE UCTIOAb30GANUE,
anoynompebnenue npasom. Ilpensmemeyiom peanusayuu 9KOL0ZUUECKUX NPAS 6 HEKOMOPHIX CIYUAAX U
unmepecoL Opyeux Iy, a Maxyice Henaoielcauee UCCied08anie cex 00Cmosmenscms deia cyoom.

KiroueBble cioBa: 9KoJI0rM4YecKre paBa IpaskIaH; IIPaBoCyIne; CTpaTerndeckue cyaeOnple 1ea;
IPUPOIOOXPAaHHbIE OPraHU3aLlIH.

ITocmanoexa npodaemu. BaxmBoio CKIaI0BOIO PO3BUTKY MPABOBOTO CYCITiJIb-
CTBa € JOTPUMaHHA Ta 3aXMUCT HOBOTO ITOKOJIIHHS IIpaB JIIOJIMHU — eKO.HOI‘iLIHI/IXy
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€pmonacea T. B. [Tpobremu 0ocmyny 0o npasocy00s npu 3axucmi ekos102iyHUX Npas

30KpeMa: IpaBa Ha Oe3leyHe JJIs JKUTTS 1 3/I0POB’sT JOBKIJLIS Ta Ha BiAIIIKO/LYBaHHS
3aB/IaHOI1 TIOPYIIEHHAM I[bOTO TIpaBa ITKOJM, MpaBa HA OTPUMaHHS iHpopMarii
PO CTaH JOBKIJIS, TIPO SIKICTh XapYOBUX MPOAYKTIB Ta MPeAMETIB MOOYTY, MpaBa
Ha y4acTb y IPUHHATTI €KOJIOTIYHUX pillleHb, [paBa Ha JOCTYI JIO IPaBOCYALS B
eKOJIOTIUHMX crpaBax. BignosigHo 10 4. 3 cr. 11 3akony Ykpainu «I[Ipo oxopony
HaBKOJIUIITHBOTO TTPUPOHOTO Ccepe/loBUIla» MOPYIIEHI ITpaBa TPOMAJSH y Tauiysi
OXOPOHU HABKOJIMIITHBOTO TPUPOIHOTO CEPEMOBUIIA MAIOTh OyTHU MOHOBJIEHI, a IX
3aXUCT 3IIMCHIOETBCS B CYZI0BOMY TOPSIAKY BiITIOBIZTHO /10 3aKOHOIaBCTBA YKPAIHU.
[TpoBesenHs i peaizartist Cy10BO-1TpaBoOBOI pehopMu B YKpaiHi 3abe3redye mnpiopu-
TET MPaB y BCiX cepax KUTTS CYCIITbCTBA.

Axmyanvnicms oO6patHoi TeMU TOJITa€ y HeoOXiAHOCTI OiIbIl IPYHTOBHOTO
JOCJIJIKEHHS TPUYMH, 110 TTePeNIKO/KAI0Th HATEeKHOMY 3aXUCTY €KOJIOTIUHUX TTPaB
TPOMAJITH y CYy/IOBOMY TTOPSIIKY.

Ananiz docnioxcens i nyonixauyii. Iluranus mopo crnocobis, GopM 3axucty
eKOJIOTIYHUX MPaB TPOMAJIsTH, MOPSIKY iX peasisallii Oy/u MpeaMeTOM BUBYEHHS
takux aBTopiB gk: I. B. AnicimoBa, B. JI. bpexixina, M. 1. Bacumibes, JI. A. Kanuniyk,
I. I. Kapaxkami, H. P. KoGerpka, 1. O. Kpactosa, JI. TI. Pemerauk, M. CranimeBcbKuii,
I O. Tperpakona ta in. IIpoTe noci Hemae ycraseHUX HaAyKOBUX HaIlpallloBaHb
IOI0 HANOIIBII TOCTPUX MPOOJEMHIX aCIEKTIiB, SKi MEePENIKOKAIOTh, MO-TIepIile,
BIZIKPUTTIO TPOBAJ/I’KEHHSI Yy KOHKPETHIN cnpasi, Ta, MO-APYyre, BUHECEHHIO
IIPaBOCY/IHOTO PillIeHHS.

Mema cmammi 110515ITa€ B y3araJbHEHHI Cy/I0BOI MPAKTUKU, aHAJI3i CTpaTEriYHUX
CYIOBUX CIIpaB /IJisg YKpalHU 1 BUSABJEHHI TUX YMHHUKIB, 4Ki MMEPENIKOIKAIOTH
HaJIeKHIN peasizallii IpaBOCy/Isl 3 METOIO 3aXUCTY €KOJOTIYHUX 11PaB IPOMAJISIH.

Buxnao ocnoenozo mamepiany. CynoBuii 3aXucT mpaB i ¢cBOOOM JTIOIUHM i
rpoMajisiHuHa Tapantye ct. 55 Konctutyitii Ykpainu, BiMOBiIHO /10 MOJOKEHD KO
npasa i ¢cBOOON JIIOJMHU i TPOMAJISTHIHA 3aXUIIAE CY/I.

3rigHo 3i ct. 9 3akony Ykpainu «IIpo oXopoHy HaBKOJUITHBOTO MPHUPOIHOTO
cepe/IoBUINa» KOKeH TPOMAJISTHIH Ma€ IIPaBoO Ha MOIAHHS /10 Cyy MO30BIB JI0 J1ep-
’KaBHUX OPraHiB, MiINPUEMCTB, YCTAHOB, OpPraHi3ailiil i TPOMaJIsiH 1IPO Bi/IIITKO/LYBaHHS
HIKO/IH, 3aII0/lisTHOI IXHBOMY 3/10POB’I0 Ta MaifHy BHACJI/IOK HETaTUBHOTO BILJINBY Ha
HaBKOJIMIITHE TIPUPOJIHE cepepoBuiie. [IpaBo Ha 3BepHEHHS 0 CYAY 32 3aXUCTOM
CBOTO MOPYIIEHOTO TIpaBa (MPaBo Ha JOCTYII 10 TPABOCY/IS ), OyIydr CaMOCTIiHUM
1paBOM, BOJIHOYAC BU3HAYAE MEXaHi3M 3aXUCTY 1HIINX €KOJOTIYHUX TPaB.

Ananiz nonoxxkenb OpXyCbKOl KOHBEHIIl PO OCTYI 0 iHdOpMaIlii, y4yacTb
IPOMa/ICBKOCTI B Ipolieci NIPUNHSATTS pillieHb Ta AOCTYI 10 TTPABOCY/ISl 3 TUTAHb,
0 CTOCYIThCA NOBKIA (fani — OpxycbKka KOHBEHIIiS), @ TAKOXK IHIIUX HOPM
3aKOHO/IaBCTBA JI03BOJISIE BUJIIUTHU Taki (DOPMU AOCTYIY /10 IPABOCYAAS NPU
3aXMCTi €KOJOTIYHMX MPaB: OCKapPKEHHsI pilleHb, Aiil (6e31isiIbHOCTI) AepsKaBHUX
opraHiB Ta iHIMX cy0’€KTIB, 110 MOPYLIYIOTh HAIllOHAJIbHE €KOJIOrIYHEe 3aKOHO/IaB-
CTBO; TTO30BHA (hopMa 3aXUCTY, sIKa peasi3yeThCA MIJISIXOM TOJAaHHS TTO30BIB PO
MPUIIMHEHHS HeOe3MeuHOl I cepeloBUINa Ais/IbHOCTI, BiIIKOAYBaHHS 3a0isTHOT
ITKO/IW TOIIIO.
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K. MeznBenes BU3HAUa€ MPaBO Ha CYZOBUI 3aXMCT €KOJOTIYHUX MPAB IPOMAISIH
SIK IOPUJINYHY MOSKJIMBICTD, SIKA PEAJI3YETHCS B OXOPOHHOMY €KOJIOTIYHOMY T1PaBO-
BIJIHOIIIEHHI 1 TOJISATAE y 3/IATHOCTI HOCIST TAKOTO MIPaBa BUMAraTu B IOPUCUKITIHHOMY
CY/IOBOMY TOPSIJIKY 3aCTOCYBAHHSI JI0 0COOM, sIKa MOPYITHIa CyO' €KTUBHE eKOJIOTiuHe
paBo abo OXOPOHIOBAHMI 3aKOHOM E€KOJIOTIYHMIA iHTepec yInpaBOMOUYeHOi 0cobH,
3axO0/liB Jiep;KaBHOTO mpuMycy [3, ¢. 5].

Hacamnepen BuHMKae TUTaHHS MO0 AOCTYITY 0 TTPABOCY/IA, @ cCaMe, XTO MOKe
3BEPTATHUCS 34 3aXUCTOM €KOJIOTIYHUX TIPaB /10 CYLY, KPiM Oe3mocepesHbo rPOMAIsH,
MIPOKYypoOpa, Yy BUNAJKaX, BU3HAUeHUX 3akoHOM Ykpainu «IIpo mpokypatypys, a
TaKOXK YITOBHOBa)KEHOTO 3 TpaB Jioauan Bepxosruoi Paam Ykpainmu.

Tax, ct. 2, nyukramu 2, 3, 4 cr. 9 OpxychKoi KOHBEHIlII mepenxbadyeHnin
Takuil cy0’€KT eKOJIOTIYHUX HPaBOBIAHOCUH, K I'DOMaJCbhKiCTh, a Jep:KaBa
Vkpaina 30608’s13amacs 3a6e3Me€4nUTH BiATOBIAHUM TIPEJCTaBHUKAM 3alliKaBJIEHO]
TPOMAJICBKOCTI, 30KkpeMa: 1) MOCTyT 0 TpoTelypu TeperJisay B Cy/li 3aKOHHOCTI
Oy/Ib-KOTO pimneHHst, ail a60 6e3AislIbHOCTI; 2) AOCTYI J0 CYyZOBUX MPOIELYP
JUIS OCKapyKeHHs /il a60 6e31isIbHOCTI MPUBATHUX OCIO i TPOMaJIChKUX OpraHiB,
KOTpPi MOPYIIYIOTDH TOJOKEHHSI HAIliIOHAJIbHOTO 3aKOHOJABCTBA, MO CTOCYETHCS
HABKOJIMIITHBOTO CEPEIOBUIIG; 3) aleKBaTHI Ta e(heKTUBHI 3aCO0M MTPABOBOTO 3aXKCTY,
BKJIIOYAI0OYN 3acO0U MTPABOBOTO 3aXUCTy y (opmi cynoBoi 3aboponn [4].

BigmosinHo o ct. 21 3akony Ykpainu «IIpo oXOopoHy HaBKOJUIIHBOTO
IIPUPOJHOTO cepeJloBUIlla» 10 CyAYy TaKOXX MOXKYTb 3BepTaTHCS T'POMaJIChbKi
IPUPOZOOXOPOHHI OopraHisaiiii, IIpoTe mepesik MUTaHb, sIKi MOKYTh OYTH HUMMU
OCKapsKeHi, 0OMeKeHi 11030BaMu PO BiAIIKOAYBaHHS IIKO/M, 3aI0IisTHOI BHAC/IIIOK
MOPYTIEHHS 3aKOHO/IABCTBA TIPO OXOPOHY HABKOJIHUIITHBOTO TIPUPOTHOTO CePeIOBUIIA,
Ta MO30BaMU PO OCKAp;KeHHS PillleHb PO Bi/IMOBY YW HECBOE€YACHEe HAJaHHS 3a
3aIUTOM €KOJIOTiuHOl iH(opMallii abo HelmpaBOMipHEe BiJIXUJIEHHST 3alUTy Ta WOTO
HernoBHe 3ai0BosieHHst [2]. TIpoTe 3a MisKHAPOAHUMHU CTAHIAPTAMK Take OOMEKEHHSI
peMeTa M030BYy € HeOOI PYHTOBAHIIM.

KowmiteT 3 muTtanb goTpuMaHHA 3a3Hayvae, Mo 1. 2 ¢T. 9 OpxycbKoi KOHBEHIIi1
30008’s13y€ CTOpPOHU 3a0€3MEUNTH TIPABO HA 3BEPHEHHS JIO CYLY TPUPOIOOXOPOHHUM
opranizamisgM. Takoxx KowmiTeT BBakae, M0 MPUPOJTOOXOPOHHI OpraHisallii MaioTh
BU3HABATHCS TAaKUMH, IO MalOTh JOCTATHIO 3aI[iKaBJEHICTh JAJsT TOTO, 100
OTPUMATH JIOCTYII JI0 MPOIEAYPU PO3TJSIAY B CyAi i/ab0 IHIIOMY He3aJeKHOMY i
HeyTiepe/PKeHOMY OpraHi, i IOCTYII 10 TPOTEeCTHUX TIPOIlelypP Ma€ 3/ilicHIOBaTUCS Ha
OCHOBI IIPUHITHITY MPE3YMIIIlii, a He eKCKJII03UBHOCTI [J].

YkpaiHncbka MpaKTUKa 3aXMCTY MPUPOJLOOXOPOHHUMHU TPOMAZCbKUMU
OpraHizallisIMi Ma€ YMMAJINI TO3UTUBHUIN 10CcBi/l. Cepell TPOMaICBKUX ITPAaBO3aXMC-
HUX €KOJIOTIYHMX OpraHizailiii HalOiMbIINX YCITiXiB y CIpaBi 3aXUCTY €KOJOTTIHIX
npaB Jioguau pocsrym «Exonpabo-Kuiby, « EkonpaBo-Xapkis», «ExomnpaBo-JIbBiB»
(3 2005 p. EIIJT — «Ekomnorisg-IIpaBo-Jlionunas, JIbBiB), XapKiBchbKa IpaBo3axucHa
rpyna Ta iH. [Ipukiasom 3axucTy eKoJIOriuHUX 1IpaB € cTpaTeriyHa cy/ioBa clipaBa Ha
3aXUCT IPUPOIHOTO 3anoBijiHNKA «Po3Touus» Bij aikBiganii (Ykpaina). I[Ipupoanuii
sanmoBigHUK «Posrouusty (mam — 3amoBignuk) OyB ctBopenmii y 1984 p. ¥V 2010 p.
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MiHnicTepcTBO OCBITH 1 HAyKM YKpaiHU BUIAJIO HaKa3 Ipo ioro peopranisaiito. [um
HaKa30M I1ependavyanocs IMPUIUHEHHs I0PUANYHOI ocoOu 3anoBignuka npu Hari-
OHAJIbHOMY JIICOTEXHIYHOMY YHIBepCUTETI YKpaiHu ILJISIXOM HOro peopranisaiii
y CTPYKTYPHMII MiJIPO3/IiJl 3a3HaUY€HOro yHiBepcureTy. To6TO, 3alOBIIHUK 3a UM
pillleHHsIM BTpayaB CTaTyC I0PUAMYHOI 0coOn (OKpeMoi opraHisaiiii, o Ma€ BJacHe
MaiiHo, IpaIliBHUKIB, O10/)KeTHe (iHAHCYBaHHS TOIIO) i CTaBaB CTPYKTYPHUM IIiJ-
PO3JIIJIOM yCTAaHOBU OCBITH. 3MiHA CTaTyCy 3allOBi[HUKA HA HAaBYAJIBHUU 3aKJajl
3MIHIOBAJIa CyTh ITi€l yCTAaHOBH, TOCTAbJII0BAIa BUMOTH /[0 OPTaHi3allii Ta OXOpPOHM
ii TepuTopii, TOOTO HETAaTMBHO BILIMBAJIO Ha 30€PeKEeHHST YHIKAaIbHOTO TIPUPOIHOTO
o0’ekra. MiHicTepCTBO OOIPYHTOBYBAJIO CBOE PillleHHST HEOOXiJHICTIO TPUITUHUTH
HopyIeHHs OI0/KETHOTO 3aKOHO/aBCTBA TP (biHaHCyBaHHi 3amoBigauka. [[poro
JK POKY MOTO TpaIiBHUKW 3BepHYyJHUCc /0 biaroxpiiinoro ¢oumy /[HINIpoBChKOTrO
paitony M. KueBa «KuiBchKuli €KOIOTO-KYJIBTYPHUI 1IEHTP», a TIOTiM 10 [pomaschioi
ekoJiororpaBoBoi opranizailii «ExollpaBo-KuiB» 3 mpoxanHsaM Hafatv 10OPUANIHY
noTioMory i 306epertu yHiKaJabHUH 3aMOBIIHUK Bijl JiKBigamii. 306epertu cratyc 3armo-
BiiHMKA GYJIO0 TAKOK BaXKJIMUBO Y 3B’SI3KY i3 3aIlJIAHOBAHUM BKJIIOYEHHSIM MTPUPOTHOTO
3anoBigHuKa «Po3rouusi> B MikHapoaHuii 6iocdepruii pesepsar «Posrouus». Ha
noyatky 2011 p. cyn mepiroi iHCTaHINT TPUIHAB MTOCTAHOBY, SIKOIO 1T030B TPOMAJI-
ChKUX Oprafisailiil 3a/loBOJTbHUB TIOBHICTIO Ta CKacyBaB Haka3 MiHicTepcTBa. CripaBa
neperJisijianacs y aneisiiiHii Ta KacalifHiil iHCTAHIISX, ajie PillleHHsT MiCIeBOTro
cyay 3Mmineno e Oyso. JlaHM CyOBUM MPOIecOM OYJIO TOCSTHYTO TaKUX CTpaTe-
TYHO BOKJIMBUX PE3YJIbTATIB: a) PIlIEHHIMU CYIB YCiX IHCTAHIIN 32 TPOMAJICBKUMK
opraHizalissMy{ BU3HAHO [IPaBO 3BEPTATHCH 0 CY/Y 3 I030BaMH IIPO 3aXKCT 00’ €KTIB
MPUPOJIHO-3ATTOBITHOTO (POH/TY, SIKIINO TaKi TPOMaJIChbKi opraHizailii MaloTh B IMX
cripaBax CBiil eKOJIOTIYHUIT iHTEpec, o MOsKe OyTH 3axXHIeHNI cyioM; 6) 3pic piBeHb
JIOBIPH /10 CY/I0BOI TiJIKK BJIaH cepel 00’€KTiB MPUPOIHO-3aI0BITHOTO (hOHITY YKpa-
iHM, JKi aKTUBI3yBaJIUCAd B HAIIPSIMKY 3aXMCTYy CBOIX TIPaB Ta iHTEPECiB yepe3 Cy/iu;
B) Mi’KHAPOJHI IIpoIlecH, B SKUX Oepe ydacTh YKpaiHa, 30KpeMa CTBOPEHHsI MijKHa-
poaHOTo GiochepHOro pe3epBary, BUSHAHO TAKUMHU, 1[0 MAIOTh BaXKJINBE 3HAYCHHS B
chepi OXOPOHM JOBKIJIJIA i MAIOTh BPAaXOBYBATUCh OPraHAMY BN TIPU TPUHHSATTI
BJIQIHUX pillleHb; T) y PIillleHHI Cy/l BCTAHOBUB He JIMIIe HE3aKOHHICTh HaKa3y, aje
11 HeJJOTpUMaHHS BifnoBizayeM MPUHIUITY TPOMOPIIHHOCTI BJIAJHOTO PillleHHS,
OCKIJIKM BHACJIIIOK MTPUITHSTTS HaKa3y MiHICTEPCTBOM He JIOTPUMAHO OajlaHCy MikK
HECHPUSTIMBUMM HACIIKaMU JIJIsI 32II0BIIHMKA 1 HIJISIMU, HA JOCSTHEHHSI SIKUX CIIPSI-
MOBaHe OCKap;KyBaHe piteHHst (ToOTO /Uit yCYHEHHsI MOPYIIeHb GI0KETHOTO 3aK0-
HOJIAaBCTBA), 10 € CAMOCTIIHOIO ITi/ICTaBOIO JIJIsI CKACYBAaHHS OCKapPsKyBaHOTO PillleHHS,
ajie HaJ[3BUYANHO PiZIKO BUKOPUCTOBYETHCS Y Cy0Bill mpakTuti [12, ¢. 33-34].
[Ile onun HemaBHiit nmpukaan. OOyxiBebkuil paitonamii cya Kuiebkoi obmacti
yXBaJIMB PillleHHs y crpaBi nmoxkexi Ha Hadrobasi BPCM B iHTepecax mocTpaxk-
nanux Jojei. Macirabua aBapist Ha HadT00a3i, sIKy 06TOBOpIOBajia BCsI KpaiHa,
cTajacs y 4epBHI MUHYJIOTO POKY. BoHa 3abpaja *KUTTS IIiCThOX Jofel, e 15
sasmmnmscst iHBastigamu. Tepuropist HaBkosio HadTobasu Oysra 3a6pyHEHA TOKCHY-
HUMK PEYOBHHAMU, sIKi 3ryOHO BIUIMHYJIN Ha 370POB’sT MiciieBoro HaceseHHs. Toji
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YMHOBHUKU 3alleBHSIM, M0 HACTIIKU TOKEXKI TMOBHICTIO YCYHEHO, a TEPUTOPII0 —
Jle3aKTUBOBaHO. MUHYB DIk, ajie CUTyallid He 3MiHWJINCS, TOMY IOpUINYHA KOMTIAHIg
«ImmepatuB mmoc» 3a miaTpuMikn MixkHapomHoro ¢Goumy «CKOpOUYeHHS PU3NKIB»
Mo/laj1a KOJIEKTUBHI 1TO30BU BiJl TIOTEPIIINX JKUTEJIIB /I BiJIIIKOLyBaHHS MOPAJIBbHOI
HIKO/IA. YTepliie 32 BCIO icTOPilo YKpaiHu i BIeplile Ha TepUTOPii KpaiH KOJUIITHBOTO
Co103y ¢y 3a/10BOJTbHUB MT030B CTOCOBHO TOPYIIEHHS €KOJIOTIUHUX TIPaB HAIINX
TPOMAJISTH 1 BUHIC PillIeHHST KOMITIEHCYBATH MOCTPAKIATIIM CYyMY, eKBiBaJIeHTHY B 30
MiHiMaJIbHKX 3apo0iTHHX I1aT. [0JI0BHE B IIbOMY pillleHHI He camMa cyma KOMITeHCa-
1ii, a ¢akr Toro, no Pemiza BpaxyBajia MiXKHApOHI HOPMH €KOJIOTIYHOTO TIpaBa.
OTsKe, KOHCTUTYIIIITHE TPaBO Ha Oe3TevHe /ISt 3/I0POB’ST i JKUTTSI cepeloBuIie Tpedba
BiZicTOOBATH. AJIKE SIKICTh 1 TPUBAICTD JKUTTS YKPAIHIIB 3a€eXaTh Bijl ekoJorii [11].

Y cBoio yepry, EIIJI 3anoyaTrkyBaJjio HOBY KaTeropi€io cripaB — cTpaTeriyHi
TTO030BU TIPOTHU Y4YacTi TpOMaichbKOCTi. [le crpaBu, y SSKUX €KOJIOTIUHI aKTUBICTH Ti/T-
JAIOTHCSI CYIOBOMY TI€PECITiIyBaHHIO 3 OOKY Gi3HECOBHX KOMITaHIl 3a CBOIO aKTHBHY
yyacTb y ToIepe/KeHHl peastizallii NIKiINBOI AiSJIBHOCTI, 32 PO3IOBCIO/IKEHHS ITPaB-
JBOI iH(OPMAITiT PO He3aKOHHY ab0 MIKiAIMBY MisTIBHICT, 110 TiPUBAE PEITyTaIliIo
opuarndHrX uu isuyarx ocib [7]. Bapro 3asHaunTh 1Ipo uMMaly KiJIbKiCTh 3a/10-
BOJICHHUX I1030BIB, SKi B IeAKUX BUIIAJKaX BUHECEH]1 0e3 OCJI/PKeHHS BCiX 00CTaBUH
CITpaBH, 110 MOKE CXUJISITH JI0 BUCHOBKY TIPO 3aiHTEPECOBaHICTh (MMOPYIIEHHS TPUH-
IUITY HeyTepesKeHocTi) cyisamu. [IpencraBHuKy 6i3Hecy HaMaraloThCsl BILTHHY TH
Ha TPUITMHEHHS TiSIIBHOCTI TIPUPOIOOXOPOHHUX OPTaHi3alliil MIJISIXOM 3JI0BKUBAHHS
MPaBOM 3aXUCTY YeCTi, TiAHOCTI 1 AisioBol pemnyTariii. Came Taka CUTYyallisl CKJIagacs
y IIpOlleci 3aXUCTy IIpaBa Ha Ge3nedHe /s KUTTS 1 3[0POB’s IOBKL/LJISA Ta IIpaBa Ha
Y4acThb y MPOIECi MPUUHATTSI €KOJIOTIYHO BAXKJIMBUX PillleHb MEIIKaHI[iB €KOJIOTTYHOIO
IPOMaJICbKOTO opraHizaitieio «Exosoris i cBiT» B cMT. KieBanb, 1o Ha PiBHeHTHHI.
KepiBuuirso nabrtobasn mopaio mo3os A0 CyAy PO CIPOCTYBAHHS HENPABAUBO,
Ha IXHIO JYyMKY, iHGopMallii, TOMMPEHOI eKOJOTIYHUM aKTUBICTOM, 1 BiJIIKO/Y-
BaHHsI IKOIM, 3aIO/isTHOI YeCTi, TiZIHOCTI i [AioBiii peryTartiii y po3mipi 15 000 rph.
[TosuBau mpocuB yepe3 cyj BU3HATU TAKOIO, 1[0 HE BIJIMOBIZIa€ AINCHOCTI, CTATTIO
€KOJIOTIYHOTO akTuBicTa I, X0u cTaTTs HOCUJIA 3araJTbHUH OI[iIHOYHUN XapaKTep i Bijl-
6uBasia TIMOOKY 3aHEMIOKOEHICTh €KOJIOTTYHOTO 3aXMCHIKA HETPOCTOI0 €KOJIOTIYHOIO
CUTYAIli€T0, SIKA CKJIAJacd Ha TepuTopil ioro cemmiia. He3Bakaioum Ha HeraTUBHUN
pe3yJibTaT y Cy/li TepInol IHCTaHIlil, aneaIiiHuT cy/l BU3HAB JIOBOJIM Bi/IITOBila4a i
HallpaBUB CIIPaBy Ha HOBUI PO3IJIsS J0 PailOHHOTO CYAY, [ie clipaBa HapemTi OyJia
VCIIIIHO BUpillleHa Ha KOPUCTD eKoJioTivHoro akTusicta |6, c. 106].

Yuunuit [IK Ykpainu, kpim mpunucis oo 3ab0poOHN 3T0BKUBAHHS TPaBaMH,
3aKPITJIIOE 1 TPABOBI HOPMU 111010 HACJI/IKIB 3JI0BKMBAHHS 1PABaMU, y TOMY YUCJI
il y cepi 3axucTy cyO’ €KTMBHUX MPaB Ta iHTepeciB. 30KpeMa, Y pasi HemoaepKaHHsT
0c000I0 BUMOT 3/[iiiCHEHHSI TIpaBa Cy/l MOKe 3000B’s13aTu ii IPUITHHUTH 3JTOBKU-
BaHHS CBOIMU ITPaBaMM, a TaKOK 3aCTOCYBATH 1HIIN HACJI/IKWA, BCTAHOBJIEHI 3aKOHOM.
3rigno i3 4. 3 ct. 16 1K Ykpainu cyn Moxke BiIMOBUTH B 3aXHCTI IIUBIJIBHOTO TIpaBa
i iHTepecy 0cobM BHACIILOK MOPYLIEHHS OJIO0KEHb 3aKOHY MIOA0 MEK 3/1HCHEHHS
mpas [9].
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[Toroaumocs i3 pymkoro JI. A. Kamunryk mpo Te, 10 3 MeTOIO BJIOCKOHAJIEHHST
YUHHOTO 3aKOHO/IAaBCTBA Y c(epi MPaBOBOrO PEryJII0OBAHHS BiJIHOCUH MIOJI0 3aCTOCY-
BaHHST IOPUIMYHUX CIIOCOOIB 3aXUCTY €KOJIOTTYHUX TIPaB IPOMAJISTH TPABOBI MIPUITHCH
110/10 3JIOB3KUBAHHS I1i/] Yac 3/1IiICHEHHSI €KOJIOTIYHUX TIPaB Ta iX HACJI/IKiB [IOBUHHI
3HAITH CBOE 3aKpilieHHsT Oe31mocepeIibo B HopMax 3akoHy Ykpaiuu «IIpo oxopory
HaBKOJIUIITHBOTO TIPUPOJIHOTO cepezoBuiias [10, c. 6].

Kpim Toro, B Ykpaiti Ha 3aKOHOIABYOMY PiBHI HEOOXITHO 3aKPITUTH TIOJIOKEHHST
IIPO Te, 110 IIPU OIIHII JI0Ka3iB y CIIOpax I0/10 3aXUCTy €KOJIOTIYHUX IIPaB IPOMA/ISTH
CJTi/l KePYBATUCh TPUHITUIIOM «I1032 PO3YMHUMHU CYMHiBaM#», BUKOPUCTAHHS SKOTO
MPAKTUKYETHCS EBPOTEICHKUM CY/IOM 3 TIPaB JIOAWHU. YKa3aHUIN TPUHITUT TIOJIATAE
y TOMY, 1110 /IOKa3 MOKe BUILIMBATHU i3 CIIBICHYBaHHS JO0CTATHBO IOTYKHUX, 3PO-
BYMIJIMX 1 TaKUX, IO HiATBEPKYIOTHCSA OAUH OJHUM YMOBHMBOZIB ab0 aHAJOITYHUX
HECIIPOCTOBHUX TPe3yMIIiil (akTy. 3acTOCYyBaHHSA MPUHIUITY <1032 PO3YMHUMU
CYMHIBaM#» BifloOpaska€ MaKCUMAJIBHUN CTaHAAPT [P BCTAHOBJIEHHI (haKTy mopy-
IMEeHHS TOTO YU iHIIOTO eKOJOTIYHOTO TipaBa. sKOPCTKICTh YKa3aHOTO CTAHIAPTY €
BUIIPAB/IaHOIO, OCKIJIBKU TIPU MOPYIIEHHI €KOJOTIYHUX TPaB Iifl 3aTPO30I0 ONMUHSI-
€TbCsT OE3MOCEPeIHBO KUTTS MoauHu. [eft crangapT 3HaYHO MiABUIINTD eeKTUB-
HICTb 3aXMCTY €KOJIOTIYHUX IIPaB rPOMA/ISTH B YKPaiHi i He JIOIyCTUTD 3JI0B3KUBAHHS
IPaBOM YMHOBHUKaMU Ta Oi3HeCMeHaMU.

3rigno 3 4. 3 ct. 50 3akony Ykpainu «IIpo 0XopoHy HaBKOJHIITHBOTO TIPUPOJI-
HOTIO CepejloBUINA» JisSAbHICTh (Gi3MUHUX Ta IOPUAMYHUX OCi0, 110 3aBAAE IKOAU
HABKOJIMIITHHOMY TPUPOJHOMY CEPEIOBUIILY, MOKe OYTH TPUIIUHEHA 32 PIllIEHHSIM
cynay. [Ipunuuenns Takoi AigAbHOCTI TONATAE Y TPUTTUHEHHI TPUBAIOYOTO €KOJIOTiY-
HOTO TIPABOTOPYIIEHHs. 3a3HAYeHUI CIIOCiO 3aXUCTy MiJIsITae 3aCTOCYBAHHIO TO/I,
KOJIU BiJIHOBJIEHHST ITPaB HEMOKJIMBE ab0 3HAYHO YCKJIA[HEHE.

[TpoTe g Hopma 3axony Ykpainu «IIpo oxopony HaBKOJMIIHBOTO TPUPO.I-
HOTO CEepPEeIOBUIIA» € HEeJIOCKOHAJIOM0, OCKIIbKY Tependadae Juiie MOKJINBICTD
IIPUIIMHEHHS JiSJIBHOCTI, pe3yJibTaTh sIKOi BKe HacTasIu i € oueBUAHUMU. OCKiTbKH
€KOJIOTIUHI TpaBa € BaKKOBIAHOBJIIOBAHUMMU, TO OCOOJUBOTO 3HaYeHHS HaOyBa€e
MOKJTUBICTD MPUTIMHEHHS i, SIKi CTBOPIOIOTD 3arpo3y TaKoro nopyiierHs. /lopedno
3azHauae K. MenBenes, 1110 ijleayibHUI BapiaHT — TOTIEpe/KEHHS TITKO/IH, a He 11 Bijl-
mkoxyBanus [7]. Heobxizno monosuutu npummc 3akony Ykpainu «IIpo oxopony
HABKOJIMIITHBOTO TIPUPOIHOTO CEPEFOBUINA» BKA3iBKOIO TIPO Te, 10 3a PIIIEHHAM CY/LY
MosKe OYTH NMPHUIIMHEHA Ais/IbHICTD, SIKa CTBOPIOE 3arPO3y MOPYIIEHHST eKOJOTTYHNX
1IpaB TPOMA/ISH.

[Ile ogHuM acrekToM, IO MEPeNIKo/KAE SIKICHOMY JIOCTYILY /10 IIPaBOCYAJS, €
Heo0I3HaHICTh IPOMAISH Y IIPABUILHOMY (OPMYJIIOBAHHI II030BHUX BMMOI, BHACJIIOK
YOTO Cy/I BUHOCSITH PillleHHS He Ha KOPUCTD 0Cib, i eKOJIOTiuHI paBa MOPYIIeHO,
a60 K BIIMOBJISIIOTh Y BIZIKPUTTI MIPOBA/KEHHS Y CIIPaBi.

Tak, pimennasim KopabesnbHoro paitonHoro cymay M. Mukosaesa Bix 18 TpaBHs
2009 p. y cipasi Ne 2211-1822 /09 3anoBosieno mozoB OCOBA 4 no OCOBA_3 nipo
3ynuHeHHsI OyiBHUIITBA 6araTOKBAPTUPHOTO JKUTIOBOTO OYANHKY KOTEZKHOTO TUITY
Ha CYMIKHUX 3eMeJIbHUX JiITHKaxX 1o ByJl. JIumosiii, 2-a, 2-6,3, 5 y m. Mukosaesi
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3 MiJCTaB TOTO, MO OYAIBHUIITBO KUTJIOBOTO OYAMHKY HAa BKa3aHUX 3eMEJbHUX
MiJMSHKAX, SK 3a3Had9aB MO3WBaY, 3/[IHCHIOETHCS 3 TMOPYIIEHHSIM YCTAaHOBJIEHUX
OyIiBeJbHUX HOPM, CaHITAPHWX MPABUJI Ta I[IJIbOBOTO MPU3HAYEHHS 3€MJIi, 10
MOJKe MPHU3BECTH [0 MOPYIIEHHs TpaBa Ha Oe3nedyHe [Jsi KUTTS i 3/[0pOB’si
JNOBKIJIISL Ta TIPUHIAITY A0OpocycicTBa. 3a pe3yabraTaMi OCKAP;KEHHsSI 1[bOTO
pillleHHs BiANoOBizayeM 10 AnesiiiiHoro cyay MukojaiBcbkoi 00sacTi, y 3B’I3Ky
3 BigmcyTHicTiO migctas aiast 3agoBoserus mo30By OCODBA 4 BubOpanum Hero
crocoboM, pinteHHaM Amnensiiinoro cygsy MukosaiBebkoi obacti Big 27 cepnis
2009 p. amensmiiiny ckapry OCOBA 3 3amososieno. Pimenust Kopabeabproro
paitonnoro cyny M. Mukomnaesa Big 18 tpauga 2009 p. ckacoBaHo 1 yXBaJeHO
HOBe pinterHd, 3Ti/iHO 3 kM y 1103081 OCOBA 4 no OCODBA 3 npo 3ynuHeHHs
OymiBHMIITBA GAraTOIOBEPXOBOTO KUTJIOBOrO OYAMHKY Ha CYMIKHII 3eMeJbHii
JUISHI BiAMOB/IeHO. Anensiiitnuii ¢y MukoiaiBecbkoi 061acTi BUXOAMB 3 TOTO, 110
BiziroBiziHO 710 osozkeHb cT. 16 [IK Ykpainu xoxaa ocoba Mae mMpaBo 3BEPHYTHCS JI0
Cy/Ly 3a 3aXHCTOM CBOTO OCOOMCTOTO HEMATHOBOTO ab0 MATHOBOTO iHTEpeCy, 00paBIITH
c1ocib 3aXMCTy IUBIIBHOTO TIpaBa Yd iHTEPECY, Y TOMY YUCJI i IPUITHHEHHS i1, SKa
nopynrye npaso. Ha mijictaBi HassBHUX y CIIPaBi JI0OKa3iB Cy/l AINIIIOB BUCHOBKY, 110
OyZIBHUIITBO BKa3aHOI'O JKMTJIOBOrO OyAUMHKY 3aBepIleHo, TOOTO BiACyTHI aii, sKi
MoyTh opymutn ipaBa OCOBA_ 4, a ToMy mijIcTaB /71T 337I0BOJIEHHS TIO30BY ITiET
ocobu obpaHUM Heto criocoboM Hemae [8].

Ha namy aymky, Z0LIJIbHO HaJaTH MOXKJIUBICTH TPOMaJsHaM 3BepTaTuCS 3a
IPaBOBOIO JIOMOMOTOIO /10 IEHTPIB HajaHHsa 0e30IIaTHOI MEPBUHHOI MPaBOBOI
JIOTIOMOTH 32 PaXyHOK KOIITIB J€P:KAaBHOTO GIo/KeTy (/Ui HAJlaHHS aJiBOKaTaMU
PO3’CHEeHb, KOHCYJIBTAIlii, CKJIQJaHHS TPOIeCyaIbHIX JJOKYMEHTIB), OCKIJTbKHM 3aXHUCT
HaBKOJIMIITHBOTO CEPEIOBUIIA Ta TPaB TPOMAISH — 1€ HAMPSAM JiSJIbHOCTI, B SKOMY
TIepIIl 32 Bce 3aiHTepecoBaHa JiepkaBa YKpaina. [IuTanHs 3aXucTy eKOJOriyHUX 1TpaB
JIOJIMHU, 30epesKeHHST Ta BiITBOPEHHSI TIPUPOJHUX PECYPCIB HA MPUHITUIIAX CTAJIOTO
(eKoJI0TiuHO 36a1aHCOBAHOTO) MPUPOIOKOPUCTYBAHHS CJIiJI PO3TJISIAATH SIK OUH i3
[IPIOPUTETIB Ta BAXKJIUBY IIE€PelyMOBY €BPOIIEHCHKOI iHTEerpallii YKpaiiu.

Bucnoeok. Anami3 yKpaiHCHKOTO 3aKOHO/IABCTBA Ta Cy/IOBOI MPAKTUKH, 30KpeMa
JIOCUTD BEJINKA YaCTKa TIePerysily Cy/I0BUX PillleHb NePIol iHCTaHIlil aneasiiiHuMu
Ta KacalliiHUMU CyJlaMU, CBI/IYUTD MPO HASIBHICTD MPOTAJIVH K B 3aKOHO/IABCTBI, TaK
i B mpodecioHaniaMi CyliBCbKUX KajApiB. Y MHepIny 4epry moTpebyioTh H00Ipailio-
BaHHS TMOJIOKEHHS 3akoHy YKpainu «[Ipo 0XopoHy HaBKOJUIIHBOTO TTPUPOIHOTO
cepeIoBUINA» MO/I0 PO3IMUPEHHS MOKINBOCTEN OCTYITY ZI0 TIPABOCY IS TTPUPOIO-
OXOPOHHUX TPOMACHKUX OPraHisalliil, o0 HaJaHHsa Oe30IIaTHOI IIPAaBOBOI 0II0-
MOTHY TPOMAJISTHAM, SIKi TOTPEOYIOTh 3aXUCTY €KOJIOTIYHUX MPaB, MO0 PO3ITHPEHOTO
TJyMayeHHs I1/ICTaB 3JI0BKUBAHHS €KOJIOTIYHUMU IIpaBaMU Ta BIIPOBA/KEHHS KPU-
Tepito AOCIiKEHHST 0OCTaBUH CIIPABU <1032 PO3YMHUMU CYMHiBaMU».
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Problems of access to justice in the protection of environmental rights

In the scientific article the main problems that hinder properly protect environmental rights in court
are considered: the presence of an exhaustive list of grounds for appeal to the courts environmental
organizations, that are limited according to international standards. Another problem relates to the legal
ignorance of citizens on how to protect environmental rights and their irrational use, abuse of the law in
some cases. Prevents the realization of environmental rights the interests of others, improper investigation
of the case by the court. Another aspect that prevents qualitative access to justice is ignorance of citizens
in the proper formulation of the claim, thus the courts make decisions not in favor of those whose
environmental rights violated or denied the opening of the proceedings. It is advisable to enable citizens
to apply for legal aid centers providing primary legal aid from the state budget (for lawyers providing
explanations, advice, preparation of legal documents), as the environment and citizens’ rights — a line of
action in which the first all Ukraine state concerned. The issue of environmental protection of human rights,
the preservation and restoration of natural resources on the principles of sustainable (environmentally
sustainable) Nature should be regarded as one of the priorities and an important precondition for the
European integration of Ukraine. Thus, environmental rights, and above all the constitutionally enshrined
right to safe living environment and health must defend. After all, the quality and duration of life depend
on Ukrainian Ecology.

Keywords: Environmental rights; justice, strategic litigation; environmental organizations.
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KPUMIHAJIbHE IPABO TA KPUMIHOJIOT IS, KPUMIHAJIbHUN MPOLIEC

Bcemyn. Binnosinno no 1. 2 KK Yipainu mizctaBoro KpUMiHAIBHOI BiITIOBIIAb-
HOCTI 32 IUBEPCIIO € BANHEHHST 0COO0I0 CYCIIIBHO HEGE3METHOTO JIisTHHS, SIKe MICTUTh
ckJyaz 3mounny, nepenbadenoro cr. 113 KK Ykpainu. O6’ekt auBepcii € 060B’s13K0-
BUM €JIEeMEHTOM CKJIAJIY IIbOTO 3JIOUMHY i MA€ BKJINBE TEOPETHYHE Ta MPAKTUIHE
sHauenHst. OO’€KT J1a€ 3MOTY BUBHAUUTH COIAJIbHY CYTHICTD 3JIOUMHY, 3'sICyBaTH HOTO
CYCIIJIbHO HebGe3IeuHi HACIi K1, CIPUSIE IPaBUIbHIN KBamiikaiii AisTHHS, a TaKOXK
BiZIMEXKYBAHHIO HOTO BiJl CYMIKHUX CyCHilibHO HeOe3meuHux nocsirans |8, ¢. 110].

Axmyanvuicms TeMU 1IbOTO JTOCJII/I>KEHHST 3yMOBJIEHA TUM, 1[0 B T€OPii KPUMi-
HAJIBHOTO MpaBa 00'€KT IMBEPCii BUBHAYAETHCS MO-PI3ZHOMY, a TIPABUJIbHE BUPIIICHHS
I[bOTO MTUTAHHS 00YMOBJTIOE TIPABUJIbHY 1 TOUHY KBasTi(iKallio AuBepcii Ha MPaKTHIIi.
Akryaisye 1o nmpobieMaTiKy 3arajibHa TEHAEHIIs 10 30iIbIIIeHHs KiJIbKOCTI AuBep-
CIMHUX aKTiB B YKpaiHi B Cy4acHUX yMOBaXx.

Ananiz ocmannix odocnioxcens i nyoaixayii. O6 ekt aUBepCii TOCTIIKYBAIN
O. @. banruies, O. 10. TaitBoponcbkuii, 1. B. [liopaina, C. B. Isskos, O. 10. 3Bo-
napooB, O. O. Kimmuyk, B. A. Jlinkan, B. O. Hasponpkuii, B. . Tarmiii, M. 1. XaBpo-
uiok, P. JI. Hopuuii, O. A. Uysakos, O. B. [Ilamapa, O. M Ta inmri, ofiHaK 11e TUTaHHI
30epirae AMCKyCIlHMIT XapaKkTep.

Memoro cmammi € po3pobJieHHsT TEOPETUYHOTO BU3HAYEHHS 0e3110cepeIHbOTO
o0’exTa auBepcii.

Buxnao ocnosnozo mamepiany. ]Iy NIPaBUIBHOTO BU3HAYEHHS Oe3MOCEpe]I-
HBOTO 00’€KTa AMBepcil HacamIepes HeOOXiHO BCTAHOBUTH POJOBHIL 06’EKT IIHOTO
3JI0YMHY, a/Ke OCHOBHMII Oe3rmocepe/iHiii 06’€KT 3I0YMHY 3aBXK/H JIEKUTH Y TLIO-
IIMHI 1 BXOANUTD [0 CKJIamAy pomaoBoro ob’exra sioumny [20, c¢. 150]. Ilix pomoBum
00’€KTOM 3JI0YMHY HayKa KPUMIHAJIBHOTO MPaBa PO3YMi€ TIEBHE KOJIO TOTOKHUX I
OJTHOPI/THUX 32 CBOEIO COIIAJIbHO-TIONITUYHOIO I eKOHOMIYHOIO CYTHICTIO CYCITIJTbHUX
BiJTHOCHH, $IKi OXOPOHSIIOTBCSI B CUJTY I[bOTO €JMHUM KOMILJIEKCOM B3a€MOTIOB’I3aHUX
KpUMiHaJbHO-TIPaBOBUX HOPM [20, c. 142; 29, c. 73]. Ha cporojHi icHyOTh pi3Hi
BU3HAYEHHST POLOBOro 06’€KTa AOCIiIKYyBaHOro 309y, He Baaoounch 10 JUCKycil
3 I[LOTO MPUBOJLY, 3a3HAYMMO, 110 OiIBIIICTh HAYKOBI[B BU3HAIOTh POJOBUM 00'€K-
TOM AMBepcil OCHOBYM HallioHaJbHOI Oesnekn Ykpainu. Taka 1O3UIlis BUAAETHCS
MPaBUJILHOIO, aJKe TP BU3HAYEHHI POJOBOTO 06’€KTa 3JIOUMHY TIEPII 32 BCE CJI/I
BuUXOANTH 3 Ha3BU po3ziny I OcobimBoi yactuan KK Ykpainu, B sKOMy MiCTUTHCS
CKJIaJl JUBEPCii, a came — «3JI0YMHU [IPOTU OCHOB HAIliOHAIBHOI Ge3leKr YKpaiHu».
Bignosigno o n. 17 cr. 92 Koncrutynii Ykpainu OCHOBU HallioHaJbHOI Oe3IeKu
BU3HAYAIOTHCS BUKJIIOYHO 3aKOHaMU YKpainu. Takum 3aKOHOM € 3aKOH YKpaiHu
«IIpo ocHoBu HartioHasbHOI Gesnexn Ykpainus» Bix 19 yepsus 2003 p. Ne 964-1V, y
SKOMY IIiJ] HalliOHAJIbHOIO OE3IEK0I0 PO3YMIEThC 3aXUIIEHICTh JKUTTEBO BaXKIUBUX
iHTepeciB JIFOUHY 1 TPOMaJISTHITHA, CYCITIIbCTBA 1 IePsKaBH, 3a SIKOI 3a0€3MeUyI0ThCSI
CTaJIUil PO3BUTOK CYCIILIbCTBA, CBOEYACHE BUSIBJIEHHS, 3aI00iraHHs i HeiiTpastizaiist
peasbHUX Ta MOTEHIIIHIX 3arpo3 HAIlIOHATBHUM iHTepecaM y pi3HOMaHITHUX cdepax
[24].

eski BYeHi He MOAINAIOTL 3a3HAaUeHY IO3UINII0, a BKa3ylOTh Ha Jlep:KaBy dK
pomoBuii 00’ekT 3m0unHiB, mepeadauennx crartamu 109-114' KK Ykpainu. Tak,
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P. JI. YopHwuii pogoBuM 06’€KTOM 3JI0YMHIB MPOTU OCHOB HAI[iOHATBHOI Ge3meKu
YKpaiHu Ha3MBa€ OXOPOHIOBAHI KPUMiHAJIBbHUM 3aKOHOM CYCITLJIbHI BiJ[HOCUHU 110/I0
3abesneuenns Oesnexu maep:kasu, a €. J[. Ckymum ta O. 10. 3BoHapboB — CyCHiIbHI
BiJIHOCHUHU, 1110 CTAHOBJISITh KOHCTUTYIIMHO-TIPABOBI 3aCa/I YKPAIHCHKOI JIEPKABHOCTI.
I. B. /liopaina B3araji HaroJonrye Ha HeIOIIJIbHOCTI I HEOOIPYHTOBAHOCTI HAa3BU
«3JI0YMHU MTPOTH OCHOB HAIIOHATLHOT GE3IEKN» Ta TPOTIOHYE BKMBATU TEPMiH «3JI0-
YUHU MPOTH JiepskaBu» abo «JlepxkaBHi 3mountuy. [[f0 AyMKy TakoK MATPUMYIOThH
B. O. I'mymkos, [O. O. Hatimpon ta €. /. Ckysui, BKa3gyloun Ha TePMiH <«/IepsKaBHA
Gesrieka» un «Oe3reka jep:KkaBi». 3a3HadeHi MOTJsiin 0OTPYHTOBAHO MTi/IIA€ KPUTHII
M. A. PybGaiiieHKo, HaroJIOIIyIo4H, 110 OCHOBU HaI[IOHAILHOI GE3TEKU € 00’ EKTOM, SIKHI
aKyMYyJII0€ B OOl HaitOIBII COI[iaIbHO 3HAYMME B TPiajli «JIIOAMHA-CYCIIIbCTBO-1eD-
JKaBa», a PO3IJISIZL SIK POJOBOTO 00’€KTa «/epKaBu» uil «(OCHOB) OE3IEeKH Jep/KaBi»
MIPU3BOIUTD 710 TPOTUCTABIEHHS JIEPsKABU CYCILIBCTBY UM JIFOINHI, IO € HETIPUITYCTH-
MEM 25, c. 72].

Takum umrHOM, TTi/T pooBUM 06’'€KTOM 37104MHY, nepeadadeHoro cr. 113 KK Ykpa-
iHU, CJTJI PO3YMITH CYCIIJIbHI BiIHOCHHM 3 OXOPOHM OCHOB HaIliOHAJIBHOI Oe3IeKu
Ykpainu.

CToCOBHO BU3HaUeHHs GE3MOCEPENAHBOr0 06’€KTa AUBEPCIl AYMKH BITUM3HIHIX
HAYKOBI[IB CYTTEBO PI3HATHCS, a MPU HOTO TEOPETUIHOMY PO3POOJIEHHI 3aCTOCOBY-
I0ThCs Pi3Hi migxoau. Bisbinicts aBTopiB Npu JocipKeH I Ge3rocepeiHboro 00’eKTa
JBepcii pobJIsSTh aKIeHT Ha jepskasi Ta ii Gesmer [1, c. 168; 6, ¢. 60;7, c. 125; 10,
c. 45; 9, c. 43; 15, c. 38; 16, c. 175; 26, c. 20; 31, c. 22; |. IIpu upomy iHmmi 06’ekTH
HalliOHAJbHOI Oe3IeKN He 3TrafyloThCs B3araji, abo 3rafyloThCs JIUIIE B Tiil Mipi, B
SIKiil cipuanHeHHs imM mkoau nocaabioe aep:kaBy. Harnpurkiaza, B. B. CuueBchkuii,
€. 1. Xapuronos, /. O. OneiinikoB mpu BigoOpakeHHi Oe3rmocepeaHbOro 06 exra
JIMBepCii BKa3ylTh Ha €KOHOMIUHY Oe31eKy YKpainu, a OiIbIll KOHKPETHO — MaTepi-
aJIbHI Ta JIFOJICBKI PECypcH sIK OCHOBY €KOHOMIYHOI Ta 0O0POHHOI Ge31eku Gy /Ib-sIKoi
JlepsKaBU BiJl 30BHIIHIX Ta BHYTPINIHIX 3arpo3 [19, ¢. 139-140].

Ha namy aymky, 3aznadena MO3UIlis He BPaXOBYE TOJIOKEHHS CT. 3 3aKOHY
Vkpainu «IIpo ocHoBU HarioHanbHOI Oe3neku Ykpaiuus» Bix 19 uepsus 2003 p.
No 964-1V, sikuit Bu3Ha9a€ 00’ €KTaM¥ HAIIOHATIBHOI OE3IMEKH JIIOIUHY 1 TPOMA/ITHIHA,
CYCITJIBCTBO Ta JiepskaBy. ToOTO 3aKOHOM JIIOIHA BU3HAETHCSI CAMOIOCTATHBOIO TTiH-
HICTIO, CAMOCTIHUM 06’€KTOM HAIliOHAJIBHOI Oe3IeKH, SIKUii ToTpeby€e caMOCTIITHOTO
gaxucty. [ligTBEp/XKEHHSAM TIhOTO € TaKOXK MOJoKeHHs cT. 3 KoHctutyilii Ykpainu,
Jle BKa3aHo, M0 JIOAWHA, 11 JKUTTS 1 37I0POB’s, YeCTh 1 Ti/HICTh, HEJOTOPKAHHICTD i
Gesrieka BU3HAIOTHCS B YKPaiHi HABUIIIOIO COIAIBHOIO TIHHICTIO, a IpaBa i cBOOOAN
JIFOJIMHM Ta 1X TapaHTii BU3HAYAIOTH 3MICT 1 CIIPSIMOBAHICTD JisIJIBHOCTI JIePAKABH.

Jlesiki aBTopu NMpu BU3HAYeHHi Oe31ocepeIHhOTO 06’€KTa INBEPCii BPaXOBYIOTh
BUIleBKa3aHi nosioxkenns. 3okpema, O. M. IOpuenko, O. ®. bautumes, C. A. Ky3b-
MiH Ha3MBalOTh Oe3nocepeHiM 06’ €EKTOM AUBEPCIi JKUTTS, 310POB’sl, HEJOTOPKAHICTD i
Ge3I1eKy JIOIMHY, SIK HAMBUIL COLIa/IbHI IIHHOCTI, JKUTTEBO BayKJIUBI J1JIsI 3a0€3I1eUeHHS
HarioHaIbHOI Oe3rekn YKpainu ii inTepecr y cepax eKOHOMIKH, 000POHH, eKOJIOTii |3,
c. 55]. [Ipore Take BU3HAYEHHS HE MOKE 3aCTOCOBYBATHUCS JI0 BCiX MOKJIUBUX (DOPM
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BUMHEHHS JIOCTIPKYBAHOTO 3JI0YMHY, 30KpeMa, JKUTTS, 3/I0POB’sl, HEIOTOPKAHHICTD i
6e3reKy JIIOMHN He MOKHA BU3HATH 0Oe31ocepelHiM 00’ €KTOM MTpU BYMHEHHI BUOYXIB,
iAnasiB abo HIIUX fIiif, CIIPSIMOBAHKX Ha 3PYIHHYBaHHs a00 TIOIIKOIKEHHST 00’ €KTIB, 1110
MAIOTh BaKJIMBe HapoAHorocmnozapebke un oboponte sHavertst. O. 0. TaiiBopoHchKuii,
BpaxyBaBIIIH MOJIOKEHHsI 3a3HAYEHOT0 3aKOHY, MIPOIIOHYE TIi/1 Oe3rocepeHiM 06’ €KTOM
JMBepcii BUSHaBaTH BCi 06’€KTH HalliOHAJIbHOI Oe3IeKH, ajisKe CYCIiIbHO Hebe3reuHa
MIKOJIa BHACJIIOK BUYMHEHHS 3JIOYMHHUX iil, mepexbavennx cr. 113 KK Ykpainn,
3aB/IAETHCS He JIUIIe JePrKaBi, a i JIOAUHI i TPOMaJITHUHY Ta CyCIHIJIBCTBY [2, ¢. 53].
BBaskaemo, 1110 Take BU3HaueHHs1 00’€KTa AMBEPCil XapaKTepusye oro Jimiine Ha PiBHi
POZOBOTO 06’€KTA I[HOTO 3JI0UMHY i TOMY MOTPeOY€E MOAAMBIIO] KOHKPETH3aIlii.

OxpeMi aBTOpPHM BKa3ylOTh Ha HAIlOHAJIbHY Oe3MeKy B OKpeMUX chepax sk Ha
6esnocepenniil 00’ext auBepcii [12, c. 18-19]. Haituacrime 3raayerscs Gesrneka B
€KOHOMIUHiif, eKoJIoTiuHill i BoenHiii cdepax [5, c. 84; 6, c. 60; 10, c. 45; 13, c. 95;
14, c. 53; 15, c. 38; ]. llesiki aBropu 10 nepesidennux cdep A0AA0TH TaKOK chepy
Ge3IeKy JKUTTS Ta 340poB’s jozxeil [17, c. 176], paxiamiiinoi 6esmexu [1, c. 168],
6e31eKn TBAPUHHOTO i pocauHHOTO CBiTY [18, ¢. 216]. Citin 3a3HaumTH, 10 BUSHAYEHHST
TUX YU HIIUX cpep CyCIIbHUX BiTHOCHH, HA SIKi TIOCSATAE JANBEPCis, TPOBOIUIIOCS HAY-
KOBIIMU OE3BIZIHOCHO 10 MOKJIMBHX (hOpM BuUMHEHHsI 3j0urHy. Cepel BITYUN3HSHUX
HaykosiiB juire C. 1. Cesenpkuii npu BigobpaskeHHi 00’e€KTa quBepcii 3ragye mpo
ii (popmu, Bkaszasiu, mo GesmnocepeaHiM 06’€KTOM IUBEPCil € eKOHOMIUYHA OCHOBA,
BHYTpilTHs Ge3rieka YKpaiHu, a TAKOK JKUTTS 1 3710pOB’S JIoieil, eKOHOMIuHa Gesreka
TOI110, 3aseskHO Bif (hopmu auBepcii [26, c. 20]. [IpoTe aBTOp He KOHKPETUIYE, SKilt
came (popMi BUMHEHHSI 3JI04MHY BIINIOBIZA€ TOI YK IHIINI eJleMeHT Ge30CepPeHbOro
o0’exTa auBepcii.

Slx BOauaeThes, Uit BU3HAUYEHHST Ge3110CepeIHbOro 06’ €KTa IOCTIIKYBAHOTO
3JI0YMHY BKJIMBE KOHIIENTyaIbHe 3HAYEHHS MA€ TIPABUJIbHE PO3YMIHHS OCHOB Hallio-
HAJIBLHOI Ge3TeKH, siKi BUCTYMAIOTh POIOBUM 0O’€KTOM 3JIOUNHY | BU3HAYEHI 3aKOHOM
Vrpaiun «IIpo ocHOBY HatioHa/IbHOI Ge3riekn Yikpainus. Konientyaubti ocobamBocTi
3aKOHO/IABYOTO BU3HAUEHHS 3a3HAYEHOTO TOHSTTS MOJIATAIOTh B TOMY, 10 Y KOXKHIH
cepi CyCHiIBHUX BiIIHOCWH BUALISIOTHCS HAWOIIBIT 3HAUYII, KUTTEBO BaKJINBI
I[IHHOCTI, SIKi CTaBJISTHCS 111l OXOPOHY. BifMOBIAHO /10 i€l KOHIENIIiT Moy 10BaH it
poazia I Ocobmusoi yacturn KK Ykpainu, B sKoMy 3 pisHux cdep CycCIiibHUX Biji-
HOCHUH, B TOMY YHCJI STKi OXOPOHSIOTHCS KPUMiHAIbHO-TIPABOBUMU HOPMaMU, PO3Millie-
HUMH B iHImmx poszainax Ocobsmsoi yactuin KK Ykpaiiu, BHOKPEMIIIOIOThCST HANOLIBIIT
Ba)KJTUBI CYCITIJIbHI BiTHOCMHU Ta IIHHOCTI, IO CTABJSATHCS ITiJl ITiBUIIEHY OXOPOHY
crareit 109-114' KK Ykpainn. OTke, OCHOBH HAIliOHATILHOI GE3IEKN aKyMyJTIOI0Th B
cobi HalBaKJIMBIII MIHHOCTI 3 Pi3HUX c(hepP CYCHITBHOTO JKUTTSI, SKUTTEBO BaKJIUBI
iHTEpecH JIIONHM, CYCIIIbCTBA 1 iepskaBH, a ctarTi posuiay I Ocobmusoi yactian KK
YipalHu OXOPOHSIIOTh IX BiJl CyCHiibHO HeGe3meuyHux istHb. KpiM Toro, B6ayaeThest
MPaBUJIBHUM TIPU BU3HAYEHHI OE3M0CEPeHbOro 00’€KTa AUBEPCii BUKOPUCTOBYBATH
KOHIENTYAJTbHUH TTi/IXi/l, BIATIOBIZIHO /10 SIKOTO KOHKPETU3AI[I0 CYCIIIbHUX BiJIHOCUH
CJTiJT 3/IIICHIOBATH CTOCOBHO KOXHOI (hopMU BUMHEHHS auBepcii okpemo. [Ipu mpomy
¢t BuziiaTu: a) cepy CycHibHUX BIJIHOCHH, HA SKY TTOCSTA€ BIATIOBI/IHE JIISTHHS;
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6) OCHOBHY COL[ia/IbHY I[IHHICTD Y 11iil cepi, sKa 3a CBOIM 3HAYEHHSIM € )KUTTEBO BasK-
JIUBOTO JIJIs1 JTIOJIMHU i TPOMAJISTHUHA, CYCITIJIBCTBA 1 /IepsKaBU Ta BUXOAUTH Ha PiBEHb
OCHOB HaIlioHaJIbHOI Oe3mexu i Tomy oxopoHsieTbest cT. 113 KK Vikpainm.

Ha nmam morngan, y aucnosuiii cr. 113 KK Ykpaiau moxHa BUIIATH BiciM
¢dopM BUMHEHHS AWBEPCii, 3aJ€KHO Bifl CIIPSIMOBAHOCTI 3JIOUMHHUX [ill. 30KpeMa,
1e /il cripsgMoBaHi Ha: 1) MacoBe 3HUTIIEHHS JIIOJIeH; 2) MacoBe 3aTO[iTHHS TiJIeCHUX
VIIKOIKEHb YK 1HIIOI IIKOAM 30POB’I0 Jojeit; 3) 3pyiHyBaHHs a00 MOMIKOIKEHHS
00’€KTIB, sIKi MAIOTh BasKJIMBE HAPOIHOTOCIIOAPChKE Ui 0OOPOHHE 3HAYECHHS; 4) paji-
OAKTHBHE 3a0pYy/IHEHHS; 5) MacoBe OTPYEHHST; 6) MONMPEHHST eITieMill; 7) MOIupeHHs
€eTTi300Tiif; 8) mormmpeHHs emidiToTili.

Hacawmrmiepes, mpoanasiizayeMo B CyKyITHOCTI TIEPIITY, IPYTY Ta MocTy (GopMmy TUBep-
cii. OueBUIHO, 1110 32 CBOIM XapaKTepoM JMBEPCisl, BANHIOBAHA B 3a3HAYEHNX (HOpMax,
MOB's13aHa 3 JKUTTSIM Ta,/a00 3/I0POB’sIM JTIo/Ieill. Y 3B'I13Ky 3 UM BUHHMKAE TIUTAHHS ITPO
CITiBBiZIHOIIEHHST JKUTTS 1 37I0POB’sI JIOMHU SIK 00'€KTIB, sIKi OXOPOHSIIOTHCS CTATTSIMI
posainy IT Ocobmsoi yactuan KK Ykpaitu, 3 cyCHiIbBHUMYU BiIHOCHHAMHU, SIKi € 00’ €K-
TOM JMBepCii B 3a3HaUeHNX (popMax.

Y Haylli KpUMIiHATBHOTO TIpaBa MO-Pi3HOMY BKA3YEThCI HA JKUTTS Ta 3/I0POB’S
B KOHTEKCTi Gesnocepeanboro ob’exra ausepcii. Tak, geski HAyKOBI BKIIOYAIOTH
JKUTTSI Ta 3[[0POB’st Jifojiell 10 opMyIIoBaHHST Oe3TocepeIHhoTo 00’€KTa JANBEPCii,
azie 6e3 KoHKperusallii ¢opm ii Bumnenns [1, ¢. 168; 3, ¢. 55; 17, c. 176; 18, c. 216].
JlexTo i3 y9eHNX pO3TJSAIAE KUTTS Ta 3/J0POB’S JIOEH 3 TOTJISAY 1X 3HAYeHHS /I
nepskau. Hampukian, P. JI. Yopuuil 3ayBakye, 1110 3aKOHO/IABEIlb, Mepe10aYrBIITHI
Taky (opMy BUMHEHHS 3JI0YKMHY, SIK BUMHEHHS BUOYXiB, mimasaiB, abo iHIIMX i,
CIPSIMOBAHMX Ha MAcOBe 3HUIIECHHS JIIOJEH, 3al0iTHHS TIIeCHUX YIIKO/KeHb 41
IHIIOT MTKO/IW IXHBOMY 3/I0POB’I0, CTABUTD ITi/l OXOPOHY JIIOJICBKUN TTOTEHITIA, SKUH
€ IepIIOOCHOBOIO YCiX TOTEHIialiB Jep:KaBu Ta 6Ge3 3abesrieyeHHss Oe3IeKn SIKOTO
YHEMOJKJIMBJTIOETHCS ICHYBaHHSI JlepsKaBu sIK Takoi [27, ¢. 267]. IIpore GimbiricTsb
ABTOPIB BIJIHOCSTH JKUTTS Ta 3[0POB’sl JIMIIIE JI0 JOAAaTKOBOro 06’ekra auBepcii. Ciij
noroautrcs 3 aymroo O. @. bantumesa ta O. B. [llamapu 1ipo Te, 1110 JKUTTS i 3/10-
POB’ST JTIOfiell He MOJKHA BiJIHOCUTH JI0 10[aTKOBUX 00’€KTiB [1, c. 168], amxke, sik Hamu
BKa3yBaJIOCSI BUIIE, JIOJAMHA € CAMOJOCTATHBOIO I[IHHICTIO, CAMOCTIHIM 06 €KTOM
HaIllOHAJbHOI Oe3IeKK I TOMY ii KUTTS Ta 3/0POB’St OXOPOHAIOThCS CaMOCTIIHO, a
He Ha <«JI0JIATOK» /IO YOTOCh.

OTxe, XKATTS Ta 37I0POB’ST TIOBUHHO BU3HABATUCS TI€EI0 OCHOBHOIO COIIAJIBHOIO
IIHHICTIO, HA Ky MMOCATAIOTHh NPW BUMHEHHi JUBePCii B PO3TJsAyBaHUX (opmax.
OpHak Ha BizMiHy Bij iHmux crarreit OcobmBoi yactuan KK Ykpainu, siki 0xopoHsi-
I0Th 1110 TiHHICTB, y ¢T. 113 KK Ykpainu fizerbcs mpo KpuMiHa/IbHY BiIIOBITATBHICTD
3a [Iii, SIKi CIIPSIMOBaHI Ha 3aroIisTHHST KON JKUTTIO 200 3/I0poB’10 GaraThox smoeit. Ha
1le BKa3yIOTh O3HAKM MaCOBOTO 3HUIIEHHSI JIFO/Iell a00 3aIlO/isTHHST KON IXHBOMY 3710~
POB’IO, a TAKOXK XapaKTep elijieMii, sika BU3HA4aeThesl Ko/iekcoM 1uBiIbHOTO 3aXUCTY
Ykpainu gk MacoBe TOIUPeHHsT iH(EKIIITHOT XBOpoOU cepejl HaceJIeHHsI BiAmOBi IHOT
TEPUTOPIi 32 KOPOTKUIA MPOMIKOK yacy. TaKMM YMHOM, caMe JKUTTs Ta 30POB’st Oara-
THOX JIOJIEH BUCTYIIAE TIPEIMETOM CYCIIJIBHUX BiIHOCHH, SIKi BUSHAIOTHCs Gesrnoce-
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peziHiM 00’€KTOM [MBepCii, BAMHIOBAHOI B PO3TJISAyBAaHUX (hOPMaxX i OHOYACHO TI€EWO
COIA/IBHOIO IIHHICTIO, SIKa HAJIEXKUTh 10 OCHOB HaI[lOHAIbHOI Oe3ieky YKpairu. Paszom
3 THM, 3a3Ha4YeHa ColliajibHa IIHHICTh /I0/IATKOBO KOHKPETU3YETHCS CTOCOBHO KOXKHOI
3 posrisayBanux (GopM auBepcii okpemo. Y 1epuiiii popMi — 1ie JKUTTS GaraTbox
JIOJIel, y ApyTiit — 310poB’st 6araThoX JIIOJEH, a Y MIOCTIi — JKUTTS Ta/ab0 310POB’si
6araTboX JIOJIEIL.

CtocoBHO TpeTboi hopMu AuBepCii — BUNHEHHS [Iili, CIIPIMOBAHUX HA 3PYii-
HyBaHHsI a00 MOIMIKOJKEHHST 00 €KTIB, SIKi MAIOTh BaKJIMBE HAPOIHOTOCIIOIAPCHKE UM
000pOHHE 3HAYEHHST — IepeBakHa OLIbIICTh HAYKOBIIB YKa3yloTh Ha GE31eKy B €KO-
HOMIUHII Ta BOEHHII chepax. Mu yke BU3HAUAIH, IO TTi/T BAXKITUBUM HAPOIHOTOC-
MOIAPCHKUM 3HAYEHHIM KOHKPETHUX 00 €KTIB CJIijl PO3YMITH IX BasK/IMBE 3HAUEHHSI
JUISL HOPMaJIbHOTO (PYHKIIOHYBAHHS BCi€l CHCTEMHU TOCIIOAAPCHKUX BiHOCHMH abo
iX OKpeMMX CTPYKTYPHHUX €JIeMEeHTIB, SIKUMU € raiy3i ekoHoMmiku [4, c¢. 104]. Tomy,
JiiicHO, IpK 3pyiiHyBaHHiI ab0 TONIKOKEHHI 00’€KTIB, 110 MalOTh TaKe 3HAYEHHSI, Bijl-
OyBa€ThCs TOCATAHHS Ha Oe3IIEeKy B eKOHOMIUHIH cepi, a ipy 3pyiiHyBaHHi ab0 MOIIKO-
JUKeHHi 00'€KTIB, SIKi MAIOTh BayKJIMBe 0OOPOHHE 3HAYEHHS — Ha Ge311eKy y BOeHHii cdepi.
[Tpote npoBezeHuii Hamu GBI JeTATbHAIN aHaIi3 ITPeIMeTa 3JI0YMHY B MEsKaX BKa3aHOl
(hbopME BUMHEHHS IMBEPCii BUSBUB HEOOXITHICTD BUALIUTH TaKOK iH(GOpMAILiiHy chepy.
O6’extamu, sIKi MalOTh BasKJIMBE HAPOIHOTOCTIONAPCHKE Uk 0OOPOHHE 3HAYEHHS, SIK TIPE/I-
METOM 3JI0YKHY, MOKYTh OyTH pedi, pe3yJIsTaTil iHTEJIeKTyaIbHOI, TBOPYOI AisSJIBHOCTI Ta
indopmartisa [4, c. 103]. Otke, Mpy BUMHEHHI [iii, COIPAMOBAHUX Ha 3PyHHYBaHHS ab0
MOMIKO/KEHHsT iH(opMalrtii, 1o Mae BaK/IMBE HAPOHOTOCTIONAPCHKE Yi 0OOPOHHE 3Ha-
YeHHSI, Ma€ MiCIIe TIOCSTaHHS Ha IH(GOPMAIiHy Ge3IIeKy sIK CaMOCTIiHY chepy, BIAMIHHY
Bii ekoHOMIuHOI Gesrekn, Ha KinraaT cr. 111 KK Ykpainu, ge indopmariiiita 6e3mexa
BKa3YEThCSI SIK CAMOCTIHIIT Ge3rocepeiHiil 00'€KT 3/I0UnHY.

Taxum yrHOM, GesnocepeHiM 00’€KTOM IUBEPCil, BUMHIOBAHOI y TpeTiii (hopwMi, cirij
BBAKATH CYCITLJIbHI BITHOCHUHH, SIKi 320€311€9yI0Th OXOPOHY 00'€KTIB, 10 MAIOTh BasKJINBE
HAPOJIHOTOCTIOIAPChKE UM 0OOPOHHE 3HAYEHHS B eKOHOMIUHIM, BOEHHIN Ta iH(hopMarriii-
Hill cepax, sIK CKIIQHUKIB OCHOB HAIlIOHAJIBHOT Oe3MeKr YKpaiHu.

[HITUMU € CYCTITbHI BITHOCHHU, SIKi BUCTYAIOTH Oe3rocepetHiM 06’ €KTOM [iBep-
cii, BYUMHIOBAHO1 y (hopMi [Iili, CIPSIMOBAHUX HA TONTUPEHHS eTi300Tii un emidiToTii
(cvoma i BocbMa popmu). Kozieke 1uBITBHOTO 3aXUCTy YKPAiHU BU3HAYAE €TTi300Tii0
SIK TIMPOKE TOMIMPEHHS 3apa3Hoi XBOPOOU TBapUH 32 KOPOTKUIT IIPOMIKOK Yacy, 1o
3HAYHO II€PEBUIIYE 3BUYANHUI PiBeHb 3aXBOPIOBAHOCTI Ha I[I0 XBOPOOY Ha BiJIO-
BiftHill TepuTOpii, a emiiToTito — AK MUPOKE MOMUPEHHS Ha TePUTOPIl oHiel abo
KIJIBKOX aJIMiHiCTpaTUBHO-TEPUTOPIaIbHIX OJUHUIb 3aPa3HOI XBOPOOU POCJINH, 110
3HAYHO II€PEBUIILYE 3BUYANHUIN PiBeHb 3aXBOPIOBAHOCTI Ha I[I0 XBOPOOY Ha BiJIO-
BifHiil TepuTopii. OTKe, WAETHCS PO TIOMUPEHHS 3apa3HUX XBOPOO, siKe 3/1aTHE
BHUIUTH 200 3aMOISITU IHITY CePHO3HY KOy 6araThOM TBapUHAM Y POCHAM.
TakuM 9UHOM, TTONTUPEHHS eMi300Til Yn emihiTOTiit MOXKe CIIPUUNHUTH BEJIUKY TITKO/LY
TBAaPUHHOMY Ta POCJUHHOMY CBITY.

[TepekoHaHi, 110 TIPY BUPIIIEHHI MUTaHHS PO Oe3rmocepeniHiil 06’ ekT auBepcii,
BYMHIOBAHOI B PO3TJIALYBAaHNX (HDOPMaX, BaKJIMBE 3HAUEHHS Ma€ Te, B SKi CyCITJIbHI
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Bi/IHOCUHU BKJITOYEH] Bi/MOBIIHI 00’€KTU TBAPHHHOTO YK POCTUHHOTO CBITY, OCKIJIbKI
caMe Iie BU3HAYa€ IX COIa/IbHY IHHICTb. Y 1IbOMY 3B’13Ky MOKHA BUJIJINTH /1BA BUJU
BijiHOCHH: 1) €KOJIOTiUHI BiIHOCUHU 1010 OXOPOHK O6'€KTIB TBAPMHHOTO YK POCIIHMH-
HOTO CBiTY; 2) ekoHOMIiuHi BigHocuHu. OOMIBAa BUAN BiTHOCUH MOXKYTb BHUCTYIIATH
6esmocepeiHiM 00'€KTOM JIMBEPCIi.

MacoBe 3HUIIIEHHS TBAapWH YU POCJUH BHACHIJOK MOIMUPEHHS €Ii300Tiil 4u
emiiTOTIIT MOXKe MaTW XapakTep cTuxiiitHoro jmxa. Hampukmam, ictopii Bigommit
BUMA0K, Ko y 1996 p. B BenmmkoOpuranii 4ymMoi0 BeJIrKoi poraToi xymnobu 6yJio
sapaxkeHo Oinbin Hixk 500 THC. cibebKoroCmogapehkux TBaput. HeobOxigHicTh 3HM-
MIeHHST XBOPUX TBAPWH Ta 1X yTHUJi3allii TpU3Besa 10 3HAaUHNX (hiHAHCOBUX BUTPAT.
Bysio mpuimHeHo eKcrnopT m'sica, ray3b TBAPUHHUIITBA OyJia Ha MeXi PO30PEHHSI.
Bhacaiziok 11p0r0 piBeHb CrOKUBaHHS M'sica B €BpoIi [yske BIaB, a €BPONEHCHKUI
PUHOK M’SICHUX BUPOGIB OyB jectabinizoBaHuUIA.

He menin HebesneynnM € mommpenHst emiditoriil. 3a EBHUX YMOB PO3IOBCIO-
JUKEHHST 3apa3HUX XBOPOO POCIMH MOKE 3HAYHO 3HU3WTH BPOXKAW Ta CIPUUMHUTH
HeOe3reKy BUHUKHEHHsI ToJofy. [TommpenHst emidiToTiii Moke 3aBIaBaTH MIKOIU HeE
JIMIIE HAsIBHOMY, a i MOTEHIIHHOMY HalliOHaJIbHOMY OararcTBy. 30MTKU BHACJIIIOK
TaKWX il MOKYyTb MaTH He TLIHKNA €KOHOMIUHWM, ajie 1 eKOJIOTITHUH XapakKTep, i pa3oM
3 ypaxyBaHHsIM YITYIEHOI BUTOAU 1X Po3Mip Moske OyTu Hessmiuenuum |3, c. 68].

Omxke, mig 6esnocepeaniv 00’ekToM auBepcii y hopmi BUMHEHHS [Iiii, CIIPSIMOBa-
HUX Ha TOTTUPEHHS eTi300Tiil un emidiToTiii (choMa i BocbMa (hOpMU) CJIiT BBAsKATH
CYCIIIbHI BITHOCUHM TITOJIO 320€3MeYeHHs1 0XOPOHU 00’E€KTIB TBAPUHHOTO Ta POCTUHHOTO
CBITY AK JKUTTEBO Ba)KJIMBUX COIIAJIBHUX IIHHOCTEN B €KOJIOTIYHUX Y €KOHOMIYHUX
cepax, 10 SKUX BOHU HAJIEKATD.

Bupimenssa nutanHs 1mo0 BUMHEHHST AuBepcii y dhopmi fil, cripsaMOBaHUX Ha
MacoBe OTPYEHHS JIEN0 YCKJIAJHEHO HEeOMIHO3HAYHUM PO3YMIHHSIM CaMOTO OTPYEHHSI.
JIlyMKHU HayKOBIIIB CTOCOBHO TOTO, XTO MOe OyTU OTPYEHMM BHACTIIOK 3a3HAYEHIX
JTiHA, Pi3HATHCA. BisbITicTh aBTOPIB BKA3yIOTh HA MacOBE OTPYEHHS JIIO/IEH, TIPOTE JIesIK 3
HUX BU3HAIOTH MOKJIMBUM OXOITUTH IIMM MOHSTTSIM TaKOXK OTPy€EHHsT TBapuH [ 15, ¢. 39;
17, ¢. 176; 18, c. 216; 28, c. 185]. OcranHst MO3UITisT BUAAETHCS TPABUIBHOIO, OCKIIbKI
B c1. 113 KK Ykpainu BiZicyTHSI KOHKPETH3allisl TOro, KOTO caMe Moke OyTH OTPY€EHO.
MacoBe oTpyeHHS TBapWH TaKOXK 3TyEThCS Y BITUM3HSIHOMY 3aKOHO/IABCTBI [21], a
MacoBe OTPYEHHS CLIbChKOTOCIIOIAPCHKUX TBAPUH BiNMOBIAHO 10 «Kiacudikariiitnmx
O3HAK HA/I3BUYANHUX CUTYallili» [23] BU3HAETHCS HABBUYANHOIO CUTYAIIEIO TTPUPOJI-
HBOTO XapakTepy. OTXe, il MACOBUM OTPYEHHSM CJIiJI PO3YMITH MacoBe OTPYEHHS
SK JIOJIed, Tak i TBapuH. BifAnosijgiHo 10 3akoHy Ykpainu Bij 24 mororo 1994 p.
Ne 4004-XTT «ITpo 3abe3redeH st CAaHITAPHOTO Ta eIiIeMiYHOro GJIArOTIOIYYUs Hace-
JIEHHS» MAaCOBUM OTPYEHHSM € MacoBi HeiH(MEKITilHI 3aXBOPIOBAHHS, BUHUKHEHHS
SIKUX 3YMOBJIEHO BILJIMBOM Oi0JIOTTYHUX, (QIBUIHMX, XIMIYHUX YU COIIaTbHUX (PaKTo-
PiB cepefoBUIIA JKUTTEAISIBHOCTI, Y TOMY YMCJIL 00’€KTIB TOCIOAAPCHKOI Ta IHIIMX
BUJIIB [ISIIHOCTI, TTPOAYKIILii, pobiT, mocayr [22].

[Ipu BunnenHni auBepcii y hopMi MAacOBOTO OTPYEHHS 3/IICHIOETHCS MMOCATAHHS
HA JKUTTSI Ta 370pOB’st Gararbox Jiojeidl un TBapuH. CTOCOBHO OCTaHHIX, BasKJIMBO
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TaKOX BPaXOBYBATH 1XHIO HAJIEKHICTH /10 Pi3HUX cdep CYCIIIbHUX BITHOCHH, 3 ypa-
XyBaHHAM YOTO BU3HAYAETHCS 1X OCHOBHA COIliabHA IIHHICTD (JleTaIbHIIIE PO TIe
3a3Hau€HO BUIIE CTOCOBHO MOIIMPEHHS €Ii300Till).

OTxe, 6e3nocepeHiM 00’€KTOM JIiil, CIIPSIMOBAaHUX Ha MacOBe OTPYEHHS, €
CyCIiJIbHI BiiHOCHHM Y cepi OGe31eKn JKUTTsI Ta 3[0POB’st GaraTboX JIOAEH Ui TBapUH
SIK CKJIaJIHUKA OCHOB HAIiOHAIBHOT Ge3MeKn YKpaiHu.

HeomHo3HauHO y TeOpii KPUMIHATIBHOTO MTPaBa BUPINIYETHCS TTUTAHHS PO OE3110-
cepenHiit 00’'ekT auBepcii, BAMHIOBAHOI y (hopMi JIilf, CIIPSIMOBAHNX Ha PaiOaKTHBHE
3abpyanenns. MopMyIOBaHHSI TAKOTO 00’€KTA, SIK MPABUJIO, JAETHCS MPHU Xapak-
TepuCTHIl Oe3rmocepeHboro 00’exra auBepcii Ge3sigHocHO /10 i opm. IIpu 1BOMY
TakMMHU 06’€KTaM1 BU3HAIOThCS pajianiiina 6esneka [1, c. 168], noskims [6, c. 60; 31,
c. 22] um HaBKOJMITHE cepenouie [7, ¢. 125; 10, c. 45; 12, ¢. 18—19; 14, c. 53].

Ha naiy ayMKy, Takum 00’'€KTOM € CyCIiIbHI BiHOCHHHU Y cdepi Gesrexn Tepu-
TOPIi K 0COOJUBOI MaKpoMaTepiaJbHOI IIHHOCTI, SIKa € I[LTICHIM KUTTEBUM IIPOCTO-
POM YKpPaiHCHKOTO HAPO/LY, IIPOCTOPOM HOTO iCHYBaHHS i KUTTEMISIBHOCTI [25, ¢. 73].
Oco06JIMBICTIO BKa3aHOTO MPEIMETA € Te, IO TOCSTAHHSIM Ha TEPUTOPIIO 3aMOI0ETHCST
iCTOTHA MTKO/IA THIHHOCTSIM Y Pi3HUX c(epax CyCIiTbHUX BiJIHOCHH.

3okpeMa, TIpU BYMHEHHI AuBepcii y 3a3HadeHiil popmi mikoga Moke OyTH 3aB-
JlaHa: JKATTIO 1 37I0POB’I0 JIIO/EH Ta TBapHH, aJyKe Ha MiCI[EBOCTI, 3a0pyIHEHiiT pajio-
AKTUBHUMU PEYOBUHAMM, Y JITOJIEH 1 TBAPUH MOKYTh BUHUKATH PalialliiHi yPasKeHHs,
00yMOBJIEHI SIK 30BHIIIHIM TIPOMEHEBUM BILUIMBOM, TaK i BHYTPIlTHIM OIPOMiHEHHSIM
BHACJI/IOK TOTPAIJISTHHS /10 OPTraHi3My pajlioaKTUBHUX PEYOBUH; POCIUHHOMY CBITY,
60 BakKe TIPOMEHEBE YPasKeHHsST BHACIIZIOK PaJi0aKTUBHOTO 3a0pyIHEHHS TPU3BO-
JIATH JIO TIOBHOI 3YIIMHKU POCTY 1 3aru6esti poCcJnH; CiIbCbKOTOCTIOAAPCHKIM POCIH-
HaM 1 yposkasim, SIKi uepes paioakTUBHE 3a0pPYAHEHHS MOKYTh CTaTH HEMPUAATHIMU
JUIST BUKOPUCTAHHS B DKY JIIOJsM i Ha KopM TBaputaM |30, ¢. 140—155]; Oyab-sikomy
MarepiabHOMy 00’€KTY, M0 YHEMOKIUBIIOE HOTO BUKOPUCTAHHS 32 ILJILOBUM MPH-
3Ha4YeHHsIM Ha TpuBaiauii yac. KpiM Toro, pamioakTUBHI PeYOBUHU 3/1aTHI 3a0py/I-
HIOBAaTHU TOBITPS, BOMY, a TaKOXK BCi TpeMeTH, 1110 3HAXOMAATHCS Ha Hiil, CIOPY/IH,
JIICOBi Haca/IKeHHs, ClTbCbKOTOCTIOAAPCHKI KyIbTYPH, YPOsKail, He3aXUIEeHUX JIo7ei
1 TBApUH, a TOJIOBHE — MPU3BECTU Y HENPUJATHUN JIJIST SKUTTEMISIIBHOCTI CTaH T€PHU-
Topito. SIcKkpaBUM NPUKJIAZOM I[bOro € Hacaiaku aBapii Ha YopHoOwibebkiii AEC
i BcranoBseHHst 30-KiJIOMETPOBOI 30HU BifUy’KEHHs, Ha sIKiil 3a60pOHEHE MPOKU-
BaHHs Ta TOCHOAAPChKA MisIbHICTD JIro/ieil. BHacIiIok pagioakTHBHOTO 3a0pyAHEHHST
TEPUTOPIi 3aCTOCOBYETHCS TIepecesieHHsI Ha HeBU3HAYEHO JIOBIUN TePMiH HaceJeHHS
3 paialiitHo-3a0pyIHEHNX TEPUTOPIN 0 PETIOHIB 3 HU3BKUMY (HYJIHOBUMU ) BEJIHU-
YUHAMU IHAWBIIyaTbHUX /103 aBapiiiHoro onpomiHeHHs. OTiKe, CyCITJIbHI BiIHOCTHI
CTOCOBHO O€3IIEKH TEPUTOPIi K 0cOOJMBOI MaKpoMaTepiaJbHOI IIHHOCTI 3a CBOIM
3HAYEHHSIM BUXOJISITh HAa PiBeHb OCHOB HAIliOHATBHOI Oe3lekn YKpainu i uepes 1e
oxoponsoTbes cT. 113 KK Ykpainn.

Takum ynHOM, GesrocepeHiM 06’€KTOM auBepcil y hopMi BUMHEHHS [Iiii, CIIpsi-
MOBaHKX Ha Pa/lioakTUBHE 3a0pYAHEHHSI, CJIJI BBaXKaTH CYCITIbHI BiiHOCHHK Y cdepi
6esrexy TepuTopii stk 0COBIMBOI COIAIBHOI MAKPOMATEPIaIbHOI IIIHHOCTI.
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Bucnosxu. Porosum o6’'extom 3nounny, nepenbaderoro cr. 113 KK Vkpainy, €
CYCIILJIbHI BITHOCHHU 3 OXOPOHU OCHOB HaI[iOHA/IBHOI Oe3riekn Ykpaitu. OCHOBHE KOH-
HenTyaJbHe 3HAYeHHs! ISl BUPIIIEHHs TIMTaHHs TIpo Ge3nocepeiHiii 00’ekT auBepcii
MalOTh MOJIOKeHHsT 3aKoHy Ykpainu «IIpo ocHOBHU HarioHATBbHOT Ge3TeKr YKpaiHu» Bijl
19 wepsns 2003 p. Ne 964-1V. BianosizHo 10 115010 3aKOHY KOHKPETU3AITIO CYCITITBHIAX
BiZIHOCHH, SIKI BU3HAIOTHCs Oe3nocepentiM 00’eKToM AuBepcii, HeoOXiHO 3aiiicHIOBATI
CTOCOBHO KOKHOI (hOpMU 11 BUMHEHHS TIIJITXOM BUJIIEHHS chepr CyCITiTbHUX BiTHOCHH,
Ha 4Ky TOCITAE BiJIIOBI/IHE JIISTHHS, Ta OCHOBHOI COITIa/TbHOI IIHHOCTI B 11i# cepi, gKra
3a CBOIM 3HAYEHHSM € JKUTTEBO BAKJIUBOIO IJIST JIIOAWHY i TPOMAITHUHA, CYCITIThCTBA
il lepsKaBy 1 BUXOUTh HA PIBEHb OCHOB HAIIOHAJIBHOI GE3IIEKM, 2 TOMY OXOPOHSIETHCS
ct. 113 KK Yxpainm.

Taxkum yrHOM, Ge3rocepeiHiM 00’ €KTOM AUBepCii crii BBaskaTu: 1) mpu BUNHEHH]
[, CITPSIMOBAHUX HAa MacoBe 3HUINEHHS JI0JIell — CyCHiJbHI BiHOCUHM y cdepi
Ge3meku KUTTsE OaraThoX JIOjei; 2) MpU BYMHEHHI /iii, CIIPAMOBAHUX HA MacoBe
3aMOJIISTHHS TiJIECHUX YITKOJKEHb UM iHINOI MTIKOJW 37I0POB’I0 JIIOJIENl — CYCIiJIbHI
BiziHOCHHU Y cepi OGe3rekn 30pOB’st 6baraThoX Jrojieil; 3) Mpy BYUMHEHHI [iid, Cripsi-
MOBAHUX Ha 3pyHHYBaHHs a00 MONIKO/FKEHHST 00'€KTIB, SIKi MAIOTh BAKJIBE HAPOIHOTO-
CIoIapchKe Y1 00OPOHHE 3HAYEHHST — CYCITIIbHI BIZIHOCHHHY, sIKi 320€311e4yI0Th OXOPOHY
TakuX 00’€KTIB B €KOHOMIUHIl, BO€HHIIT Ta iH(bOpMaIliiiHiil chepax; 4) Tpu BUNHEHH]
Jiii, CIpSIMOBaHMX Ha paioaKTUBHE 3a0pyAHEHHsI — CYCIJIbHI BigHOCHHM Y cdepi
6e3reKn TepUTOPii K 0COOJUBOI COIiabHOI MaKpOMaTepiaJbHOI IIHHOCTI; 5) Tpu
BYMHEHHI /iif, CIPSIMOBAHUX Ha MAacoBe OTPYEHHS — CYCHIJbHI BilHOCWHU y cdepi
Ge3MeKy JKUTTS Ta 3/0POB’sT GaraTbox JIrJel i TBapuH; 6) py BUMHEHHI iii, Cripsi-
MOBAHUX Ha TOIIMPEHHS emifeMill — CycIIJibHI BigHOCHHM y cdepi Ge3neKn KUTTsI
Ta 3710pOB’s1 OaraThOX JIIOJEH; 7) TP BYMHEHHI i, CIPSIMOBAHUX Ha MONTMPEHHS
ermi300Till — CYCHiIbHI BITHOCHHU II0/I0 3a0e31eueHHsT 0XOPOHH 00’EKTIB TBAPUHHOTO
CBITY K JKATTEBO BAKJIMBUX COIIABHUX IIHHOCTEN B €KOJIOTIYHUX UM €KOHOMIYHUX
cdepax, 10 AKUX BOHU HaJIeXaTh; 8) TIPU BUMHEHHI [Iili, CIPSIMOBAHUX HA TTOTIUPEHHS
eriiToTiit — CyCHiIbHI BiHOCUHU 1010 3a0e311eYeHHsT OXOPOHU 006'€KTIB POCIUHHOTO
CBITY $IK JKUTTEBO BAKJIMBUX COIIAJBHUX IIHHOCTEW B €KOJOTITYHUX YU €KOHOMIUHMX
cepax, 10 IKUX BOHU HAJIEKATb.
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The immediate object of diversion (Article 113 of the Criminal Code of Ukraine)

The article investigates the direct object of diversion (Article 113 of the Criminal Code of Ukraine).
It is proposed to determine the proximate object of diversion in relation to each form of its commitment,
by determinating the sphere of social relations and the basic social value in such kind of relations, which
is protected by art. 113 of the Criminal Code of Ukraine. The provisions of the Law of Ukraine «On
the Fundamentals of National Security of Ukraines of June 19, 2003 are substantiated for the correct
conceptual solution of this issue.

The immediate object of diversion should be considered: public relations in the sphere of life safety
of many people; public relations in the field of the health security of many people; social relations that
ensure the protection of objects in the economic, military and information spheres; public relations in the
sphere of territorial security as a special social macro-material value; public relations in the field of the
safety of life and health of many people or animals; public relations in the sphere of the safety of life
and health of many people; public relations to ensure the protection of objects of the animal world as vital
social values in the environmental or economic spheres to which they relate; public relations to ensure the
protection of flora objects as vital social values in the environmental or economic spheres to which they
relate.

Keywords: bases of national security; diversion; object of diversion.
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3MOBA HA BUMMHEHHA 3AOYUNHY
AK ObOB’A3KOBA O3HAKA CITIBYYACTI

O6rpynmosano usHanis 3M06U HA GUUHENIS. 3I0YUNY 0006 A3K0B0I0 03HAKOI0 cnisyuacmi. 3anpo-
NOHOBANO BUOKPEMUMU 3MOBY MINC CYO EKMAMU 3I0UUNY 3a BIOCYMHOCIE 03HAK CNIBYUACME | 3MOBY MINC
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11020 6udy. /l06e0eno MONCIUBGICING GUHUKHEHHS CRIBYUACMI 3a 8IOCYMHOCTE BUKOHABUYA.
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CroBop Ha COBepIIEHUE NMPECTYIUICHUST KaK 00s13aTeJIbHbIN NPU3HAK COYYACTHS

ObocHosano npusnanue cz080pa Ha CosepuieHue NPecmynieHus 00S3amerbHvIM NPUSHAKOM COY-
yacmust. IIpedioxceno evideiumo cz080p mexcdy cybvexmamu npecmynieHus npu Omcymcmeuu npu-
3HAKO8 coyuacmusi u czo8op mexcoy coyuacmuuxamu. Onpedeienvi HAUATLHOIL U KOHEUHBITL MOMEHMbL
€2080pa ONsi COYUACMHUKA 8 3ABUCUMOCIIIL OM €20 6uda. JloKasana 603MOACHOCIb BOIHUKHOBEHUS COY -
uacmusi npu OMCYymcmsuy UCNOIHUMEIS.

KimoueBble cj0Ba: CroBOp Ha COBepILICHME IIPECTYIUIEHHS; COyYacTUe B IPECTYIUICHUU; UCIOJ-
HUTEJIb [IPECTYIICHUSI.

Bcmyn. Y Teopil KpUMiHAJBHOIO IIpaBa HEMA€ €IHOCTI y IMOIVIALAX YYEHUX
I[0/I0 BU3HAHHSI 3MOBU HA BUMHEHHSI 3JI0YMHY OOOB’SI3BKOBOIO O3HAKOIO CITiBYYACTI.
Tako:k HEBUPINIEHNM € NMUTAHHS, 3 SKOTO MOMEHTY YYaCHUKa 3MOBHM CJIi/l BUSHATH
BUKOHABIIEM, OPraHi3aTopoM, Mmiz0ypioBaueM abo MOCOOHUKOM.

Ananiz ocmannix docaidxcenv i nyoaixayiu. A. A. IlioOHTKOBCHKUI
(A. A. Piontkovskiy), TI. @. Teasnos (P. E Telnov), M. A. Iueiinep (M. A. Shn-
eyder) BuznaBasm 060B’SI3KOBOIO 03HAKOIO CIIIBYYACT] Yoy Ha BUYNHEHHS 3II0YHHY,
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10 Tiepeibayae B3aEMHY OGI3HAHICTD CIIBYYACHUKIB PO CIJIBHICTH BAMHEHHS HUMU
snounny [1, c. 548—-549; 2, c. 44; 3, c¢. 17]. Hatomicts M. 1. KoBanwos (M. 1. Kova-
lev) BusHaBaB yrojy 3MOBOIO, SIKIIO MA€ MiCIle JOMOBJIEHICTD TIPO CITJIBHY 3JI0UNHHY
JiSUIBHICTD Y MallOyTHBOMY, i y 3B’I3Ky 3 IIMM yKa3yBaB, IO HE € 0O0OB’SI3KOBOIO
03HAKOIO CIIBYYaCTi MOMEPEeAHsT yrojia MijK CIiBy4acHUKaMu, OO JIOCTATHBO JIHIIe
006i3HAHOCTI PO 3JOYMHHUN XapaKTep [isHHS Ta HaMipy BUKOHaBIs [4, c¢. 109—
110]. TI. I. Tpumaes (P. I. Grishaev) Ta I A. Kpurep (G. A. Kriger) posrisganm
YTOIy SIK TaKy, 1o mepexdadae 0OI3HAHICTD MPO 3JTOYMHHUN XapaKTep HaMipy Ta
NSTHHS OJIMH OJTHOTO KOKHUM CIiBY9aCHUKOM, a He JIUIIe Mi)k BUKOHABIIEM Ta
iHIIMM cIiBydacHUKOM [5, c. 44]. OTKe, BKasaHi MPUXUIbHUKN HEBU3HAHHS YTOIM
060B’SI3KOBOI0 O3HAKOIO CITIBYYACTI TIOB’SI3yBaJIN YTO/Y 3 TIOIEPEIHBOIO IOMOBJIEHICTIO
PO BUMHEHHS 3JI0UITHY.

Huni nocnifoBHuKaMu BU3HAHHS YyTroau (3MOBU) HAa BUMHEHHS 3JI0YUHY
000B’s13K0B0O10 03HaKkol0 criBydacti € 0. B. Abakymosa (Yu. V. Abakumova),
C. C. ABerucsia (S. S. Avetisyan), O. A. Apytionos (A. A. Arutyunov), M. O. Ba6iit
(N. A. Babij), I TI. Kaposceka (H. P. Zharovs’ka), I. O. 3inuenxo (I. O. Zinchenko),
0. O. Ksama (O. O. Kvasha) [6, c. 76; 7, c. 76-77; 8, c. 85; 9, c. 118; 10, c. 8; 11,
c. 206; 12, c. 117].

[TpotunexxkHy mo3uilito y mocTpagssHChKi yacu BifcTooBaB A. A. Tep-Axomnos
(A. A. Ter-Akopov), 3a3Hagaroun mMpo AOCTATHICTH JIJISA CIIBYYACTi B3a€MHOI 06i3Ha-
HOCTI JIEKIJTBKOX 0Ci0 TIPO CIIbHY y9acTh Y BYMHEHHI 3JI0YMHHOTO JIiSTHHS, a TAKOXK
O. B. Iecnep (A. V. Shesler), sikuii 0TOTOKHIOBAaB Yrofy i3 MomepeaHbo0 3MOBOO
Ha BUMHeHH: 3j04yuny [13, c. 139; 14, c. 12].

Memotro i 3a60annam ctarti € BUpilleHHsS MUTAHHSA PO Te, YU € 3MOBA
060B’sI3KOBOI0 03HAKOIO CIIBydYacTi, a TaKOK YU 3aBXKIW YYaCHUKIB 3MOBHW Ha
BUMHEHHS 3JI0YMHY MOKHA BU3HATH CIiBYYaCHUKAMHU.

Buxnao octoenozo mamepiany. Ha wHaiie iepekoHaHHs, 3MOBa € JIJIs CIIIBYYacTi
BIJIIIPaBHOIO 03HAKOI0, TOOTO TaKOI0, 32 HASTBHOCTI SKOI 3JI04MH HabyBaEe O3HAK
CITIBYYaCTi, a OTKe, € ii 000B’I3KOBOIO 03HAKOI0. 3a BiJICYTHOCTI 3MOBU Ha BUYNHEHHS
3JIOYMHY Y CIIBYYacTi Ma€ MicIle JIMile OJHOCTOPOHHINA YO’ €KTUBHUII 3B SI30K, 1110
BUKJTIOUAE CIiBYyYaCTh. 3a 3araJbHUM TPABUJIOM, HASBHICTh MOMEPEAHBOI 3MOBU
MiK CIiByYaCHUKAMW O3HAYa€ MOCATHEHHS HUMW 3MOBM HAa BUYMHEHHS 3JI0UMHY
y CIIiBydYacTi 10 #Oro moyaTky, TOOTO M0 CTajii 3aMaxy Ha Horo BYMHEHHs. Tomy
JOCSTHEHHsI 3MOBU 3 0C00010, IKa ByK€ BUYMHSIE 3JI04MH, TOOTO B 1epebiry ioro
BUMHEHHSI, O3HAYAE, 110 3MOBA MiK IIMMHU 0c0OaMU € BCe-Taku 000B’SI3KOBOIO, XOUa
1 HE € TIoTePeTHHOTIO.

Y nHamioHaIbHOMY KPHUMIiHAJbHOMY 3aKOHOMABCTBi /5 BU3HAYEHHS
JIOMOBJIEHOCTI TIPO CITiJIbHEe BUMHEHHS 3JI0YMHY HE BUKOPUCTOBYETHCS MOHSATTS
«yro/iay. 3aKOHOJIABEIlh 3aCTOCOBYE (DOPMYJIIOBAHHS «ITi/IIITYKYBAHHS CITIByYaCHUKIBY>
Ta «3MOBA Ha BUMHEHHS 3JIOUMHY» JIJI TIO3HAYEHHS BUJIIB TOTYBAaHHS /IO 3JI0YMHY,
a TaKOJK «BUMHEHHSI 3JIOYMHY TPYIO0 0Ci6», KOJIM 3/I0YMH BU3HAETHCS BUMHEHUM
rpymoi ocib 6e3 monepeaHboi 3MOBHU, Ta «BUNHEHHS 3JI0YMHY TPYIHO0 0cib 3a
orepeIHbOI0 3MOBOI0». Sk 3aszHauae H. B. Maciak (N. V. Maslak), nia HasiBHOCTI
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3MOBU Ha BUMHEHHS 3JIOYMHY [OCTATHBO JIUIIE JOMOBJIEHOCTI ABOX 4u Oijrbiie
cy6’€KTIB 3JI0YMHY TIPO CITiJbHE BUMHEHHS CYCIHiJIbHO HeOe3MeYyHOro IisTHHS,
nepenbauernoro Ocobaupoio yacturoo KK, a y pasi nmimaHyBaHHS BYHHEHHS
370urHy ab0 iHIKUX CHIJIBHUX il MaTUMe MicIle iHIlle CTBOPEHHS YMOB JJIs
BUMHEHHSI 3JI04MHY, TOOTO iHIN BuaM ToTyBaHHs. HayKoBellb TakOK BKasye, 10
i IIYKyBaHHS CIIIBYYaCHUKIB HasiBHE TOJ, KOJIM 0co0a JIKilie 3HAXOAUThCS B TIPOIEC]
iX migmyKyBaHHs (HAPUKIIA/, 3aTIPOIIOHYBAJIA THIMiT 0c00i BUCTYTIUTH TIOCOOHUKOM,
a Ta BI/IMOBMJIACh), a 3MOBA K HAa BUMHEHHS 3JIOYMHY MA€ Miclle TOJi, KOJU BOHA
HiiicHo BigOyacs, To6TO iHIa ocoba MoroAuIacs Ha MPOIO3UIIO CIJIBHO JiATH I
BunHenHst 3ounny. H. B Maciak (N. V. Maslak) BBaskae 3a HeoOXijHe BU3HaBaTH
TOTYBAHHSAM /IO 3JIOUMHY BUSIBJIEHHS HAMIPYy Y BUTJISI TIPSIMOI TIPOITO3UILT PAa3oM
BUMHUTH 3j10unH [15, ¢. 38—-39, 76].

Ha nam nmorsisaz, yroza mpo BUMHEHHS 3JI0YMHY i 3MOBAa HAa BUYMHEHHS 3JI0UMHY
3a CBOEIO CYTTIO € JIOMOBJIEHICTIO IIPO CITiJIbHE BUMHEHHS 3JIOYMHY, TOMY iX I1JIKOM
MOKHA OTOTOXHIOBAaTH. [loromkyemocs, 1Mo /718 BU3HAHHS BUMHEHHS 3J0YUHY Y
criBydYacTi 3 cy®’€KTHBHOI CTOPOHU JOCTATHHO BCTAHOBUTHU B3aEMHY 00i3HAHICTH
CTIBYYaCHUKIB MPO CIIiJbHICTh BUMHEHHSI OJHOTO M TOTO CaMOro 3JIOUMHY Ta
CIIPAMOBAHICTh 3yCUJIb HA JOCATHEHHS €IMHOTO 3JI0YMHHOTO pe3yJbTaTy. OmHak
BCTAHOBJIEHHSI TaKOi 0OI3HAHOCTI sIKPa3 i CBIIYMTD TIPO JOCATHEHHST 3MOBU Ha CITiJIbHE
BUMHEHHs 3710unHy. To6TO, 3 0IHOrO OOKY, 3MOBa Ha BUMHEHHS 3JIOYMHY caMa TI0
co0i nepegbayae HasgBHICTH TaKOI B3AEMHOI 0OI3HAHOCTI, a 3 IHIIOTO, — TaKa B3acMHa
00i3HaHICTh CBIMYUTH PO JOCATHEHHS] 3MOBU. Tak, HAlPUKJAL, Y PO3’ICHEHHSIX
1o cr. 52 Kpuminamproro ynoxkentst 1903 p. 3a3naueHo, mo yrojga Moxe Oyt abo
BUPa)KeHa MPIMO, IIJIIXOM TIePeroBOPIB, SK Iijl YaC BUMHEHHS 3JI0YMHHOTO JIISTHHS,
TaK i y vac, 1o oMy nepeayBaB, abo BOHA MOKe OyTH BUPaskeHa TaKOIO JisIbHICTIO,
1o Gysia 6 JI0Ka30M 3TOJIM TaKOl 0COOM B3SITH y4acTh Y CIiJIbHIN cripasi [16, ¢. 191].
To6To 3MOBa 3HAXOIMTH CBOE BUPAKEHHST 30BHI HallUacTilie B yCHIll IOMOBJIEHOCTI,
Moske OyTH TICHhMOBOIO 200 Y (hOPMi KOHKJTIOIEHTHUX /il MIJITXOM MOBYA3HOI 3TO/IH,
KOJIM OJIMH CIIIBy4aCHUK He 3amepedye, mod y BUNHEHHI 3JI0YMHY HOMY CIPUSB
IHIMU criByvYacHUK. Y 3B’43Ky 3 1iuM BapTo norogutucs 3 0. A. [[BeTkoBuM
(Yu. A. Tsvetkov), 1m0 ocoba, sika 3amoisiia CMepTb iHIIiiT 0co0i MIISIXOM MOCTPILY 3
MMiCTOJIeTa, IKUU TMAKWUHYB i1 y KUIIEHIO OJIUH 3 11 APY3iB, HE 3HAIOYN XTO KOHKPETHO,
aste Oyyun 0bOi3HAHUM, IO KOKEH 3 HUX OakaB CMepTi I1iii 0cobi, ajle He BUCIIOBIIIO-
BaB I[OTO, TIOBMHHA BU3HABATUCS BUKOHABIIEM, a 0C00a, IO T/KUHYJIA MiCTONeT —
OCOOHMKOM, TOMY 1110 OOM/IBI YCBIZIOMITIOBAIIH, 1110 GEPYTh YY4acTh B OAHOMY il TOMY
camomy 3stounHi [17, ¢. 248]. TligkupaHHs y KUIIEHIO MMicToieTa 0co00r0 3acBiauye ii
HaMip CIIPUSATH BYNHEHHIO BOMBCTBA 1HIIIOI 0COOOI0 MIJISIXOM HAaHHS 3HAPSIS ISt
JIOr0 BUMHEHH:, a TOCTPLJI 3 HbOTO 3aCBIAYY€E CIPUIHATTS HEIO BUABJICHOIO Y KUIIEH]
microsieta He SIK 3HAXIJKU, a caMe SIK CIPUSIHHSI Y BUYMHEHHI BOMBCTBA IJISXOM
HaJIaHHST JIJIsT IbOTO 3HapsA/st BOMBCTBA. CIPUIHATTS TAKOTO CIIPUSHHS CBIYUTH IIPO
JIOCSITHEHHST 3MOBH (YTOIN) MK IIMMHU 0cobaMi Ha BUMHEHHSI BOMBCTBA Y CITiBYYacTi,
1110 30BHI BUSIBUJIACS JIAIIIE Y B3AEMHIiiT 06I3HAHOCTI PO CIIJIBHICTh BUNHEHHST HUMM
OJTHOTO ¥ TOTO CaMOTO 3JIOUUHY i CIPAMOBAHICTHh 3yCUJIb HA JOCATHEHHS €IUHOTO
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370YMHHOTO pe3dyabrary. OfHaK MeXi 3MOBU Ha BUMHEHHS 3JIOYMHY MOXKYTb He
BUYEPITYBATHCST B3aEMHOK OGI3HAHICTIO MPO CIJIBHICTh BYNHEHHST HUMHU OJHOTO I
TOTO CaMOTO 3JIOUMHY i CIPSIMOBAHICTh 3yCUJIb HA OCATHEHHS €IMHOTO 3JIOYMHHOTO
pesysbrary. Taka 3MOBa MOKe BKJIIOYATH B3a€MHY OOI3HAHICTH CITIBy4aCHUKIB TIPO
0co0y OIMH OJHOTO0, PO3MOJILJI POJIEll MiK CIliBydacHUKaMKu ab0 (DYHKINI y Mexkax
OJIHI€T pOJIi TOIIIO.

HesBaskatoun Ha Te, 10 3MOBa € 000B’SI3KOBOIO 03HAKOIO CIIBYYacTi, y4aCHUKIB
3MOBM Ha BYMHEHHS 3JIOYMHY HEe 3aBKAM MOXKHA BU3HATHU CIiBYYaCHUKAMM.
BBaskaeMo 3a j01iIbHE BHOKPEMJIIOBATH 3MOBY MiK Cy0’€KTaMu 3JI0YMHY 3a
BIJICYTHOCTI O3HaK CITiBydYacTi (3MOBa SIK BUJI TOTYBAaHHS JI0 3JI0YMHY) i 3MOBY MixK
criByyacHUKaMu (CIiByYacTb y 3J04MHi). BusHaueHHsS MOMEHTY BUHUKHEHHSI 3MOBU
MIXK CIiByYaCHUKAMU 3aJIe3KUTh BiJl BUPIIEHHSI TUTAHHS, 3 IKOTO MOMEHTY YYaCHUKA
3MOBM CJIijl BU3HATU BUKOHABIIEM, OpraHizatopoM, miz0dypooBayeM abo M0COOHIMKOM:
a) 3 MOMEHTY JIOCSITHEHHST 3MOBHU TPO BUKOHAHHSI BiIIOBIIHOT poJti a6o ) 3 MOMEHTY
il (pakTUIHOTO BUKOHAHHSI.

Y Teopii KpUMIHAIBHOTO TIpaBa GiJBIIICTh HAYKOBIIIB MiZICTABOI0 KPUMiHAIBHOI
BiZIIOBIIA/ILHOCTI 32 CIIIBYYacTh y 3JI0YMHI BUSHAE BYMHEHHS CYCITLJIBHO HEOE3IEYHOro
NISHHSA, K€ MICTUTD CKJIQJl 3JI0UMHY, 0 YTBOPIOETLCS 3 O3HAK, SAKi 3a3Ha4YeHi Y
mucniosutiii crarti Ocobmusoi wactunu KK Yipainu (nani — KK), ta 06’ ekTuBHIX
i cy0’€KTUBHMX O3HAK CITIBYYACTi, MO JOTOBHIOIOTH BiAMOBIIHY (GOPMYJIY CKJIALY
snounHy. Tak, BigmosizHo 10 4. 2 ct. 29 KK opranizaTop, miadypioBad Ta TOCOOHUK
MiUISATAl0Th KPUMIHATBHIN BiIMOBIAIBHOCTI 3a BIJIMOBIJIHOIO YacTUHOWO CT. 27 i
Tieto crarrero (dactunomo crarti) Ocobausoi yactunu KK, sika mepenbavae 3/104nH,
BUMHEHUN BUKOHABIEM. AHAJII3 IUX MTOJIOJKEHb CBiJIUNTH, IO B JISTHHI OpraHizaTopa,
nigbyproBaya abo MOCOOHUKA MAtOTh OYTH HAsIBHUMU O3HAKH J[ISTHHS, epedadeHoro
yactuHamu 3, 4 abo 5 cr. 27 KK.

3 nporo npusoay O. B. ¥c (O. V. Us) zaznauae, mo migbyproBaHHs, sK
JUSJIBHICTD CIIIBYYaCHUKA, € 3aBEPIIEHUM Y BUIIAJIKY, KOJIU JOCATHYTO Pe3yJbTaT — y
g0y pIOBaHOrO BUHKUK HaMip (IparHeHHs, OaskaHHs, Pillly4iCTh) BYMHUTHU 3JOYMH
abo B3STH y4acTh y CHIIBHOMY #i0T0 BunHeHHi. HaykoBellb 3Beprae yBary Ha Te, 110
3aKOHOJIaBEI[b BUKOPUCTOBYE MUHYJINI 4ac — «0co0a, SIKa CXUJIUIay, M0 CBIAYUTH
PO 3aBEPIIEHICTD iI0YPIOBAHHSI, PO «CTBOPEHHS» HUM 0COOM, TOTOBOI peasisy-
BaTU 3JIOYMHHUIT 3aayM Tig0ypioBada. CamMe KJIIOUOBE CJIOBO <«CXUJIUJIA» MOBUHHO
MOKJIACTH Kpail cyrepeykaM 11010 MOMEHTY 3aKiHYeHHS JIITHHS 1IbOTO CITiByYaCHUKA
[18, c. 35].

Kosm B pesysibrati cXuistHHsT 0co6a MOrOJIPKYEThCsE BUKOHATH POJIb OPraHizaTopa,
mijoyproBava abo OCOOHNKA, ajle He BUKOHYE 11 (3 IPUYNH, 110 He 3a/IeKaau Bif ii
BOJIi, 260 T0OPOBIILHO BiIMOBJISIETBCS ), MA€E MicCIle OCSTHEHHSI 3MOBH HA BUNHEHHSI
3JIOUWHY, TPOTE II€ He YTBOPIOETHCS CITIBYYACTh, OO O3HAKH JIiSTHHS, epe6ayeHoro
BifimoBiHOI0 yactTunoo cT. 27 KK, HagBHi y [iHHI JUIlle OJIHOTO i3 yUYaCHUKIB
3MOBHM — migOypioBaya. Y TaKOMy pasi BiACYTHSI KiJIbKicHa O3HaKa CIIBY4acTi.
Hanpukiaz, ogta ocoba cxumia iHiry oco0y 0 BUTOTOBIEHHST 3HAPSI/UIST BYNHEHHST
3JIOUMHY, @ OCTAHHSI BiZIMOBIZHO /1ajia OOIITHKY BUTOTOBUTH HOTO, ajie He BUTOTOBIUJIA.
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Toxi ocoba, o CXUINIA 0 BUTOTOBJIEHHS 3HAPSIS, BAMHIIA JisHHS, TepeadadeHe
4. 4 ct. 27 KK, a ocoba, 1mo gana obilIHKY BUTOTOBUTH iX, ajie He BUTOTOBUJIA, HE
Mozke OyTH BH3HaHa TaKoIo, 0 BUMHWIIA HisiHHS, iepenbadene 4. 5 ct. 27 KK. Mix
My ocobamu GyJia JOCATHYTA 3MOBa Ha BUMHEHHS 3JI0UMHY, 1O TepeadadeHa y
4. 1 c1. 14 KK sx Buz roTyBanHA 710 3710unny. OJIHAK CITIBYYaCTI 11le He YTBOPUJIOCS,
60 3MOBa IIPH CIIBYYACTi JOCIATa€ThCs MiK ABOMa abo Oijiblle CIiBydaCHUKaMHU.
Toni gk yyacHUKM 3MOBM HA BUMHEHHS 3JI0YMHY CTAOTh CIiByYaCHUKaMM 3a
HAsIBHOCTI y JIiSTHHI KOKHOTO 3 HUX O3HAK JisIHHS, 10 HepeadadeHe BiOBiIHOO
gactunoio ct. 27 KK. Otike, ocoby, sika cxuinia iHiry ocoby 10 BUKOHAHHST POJI
oprasizaTopa, madypioBada abo MOCOOHNKA, a OCTAaHH Ii He BUKOHAJA, CJIiji BU3HATH
YYACHMKOM 3MOBH 3a BiICYTHOCTI O3HAK CITiBy4acTi (3MOBa Mizk Cy0’'€KTaMU 3JI0UMHY )
1 IpUTATATH /10 BiAINMOBIIAJIBHOCTI 3a TOTYBaHHS JI0 3JI0UMHY, a HE 32 TOTYBaHHA /10
3JI0YMHY Y CIIiByYacTi.

TakuM YMHOM, ITOYaTKOBMM MOMEHTOM 3MOBHU MiK Cy0’€KTamu 3JI0YMHY 3a
BiZICYyTHOCTI O3HAK CIiBYyYacTi € BUSBJCHHS HaMipy BUKOHATU POJIb OpPraHi3aTopa,
mizbyproBava 4u mocoOHNKa abo CXWJISTHHST 0cOOM /10 il BUKOHAHHs, a KiHIIEBUM
MOMEHTOM — MOMEHT, KOJIM TaKUi Hamip OYB IIOTOKEHUI 3 iHIIIMM YYaCHIUKOM 3MOBHU
a00, Ko 0coba MOrOM/Iacs BUKOHATH BIMOBIZAHY POJib, TOOTO JOCSTHEHHST 3MOBH.
SIkio 3MoBa Mixk cy0’eKTamMu 3JI09MHY He Mepepocsia y 3MOBY MiXK CIiBy4aCHUKAMH,
BOHM BIi/IIOBI/IAI0Th 32 JJOCSTHEHHSI 3MOBU Ha BUMHEHHSI 3JI0YKHY, TOOTO 32 FOTYBAHHSI JI0
3JIOYKHY, 0OYMOBJIEHOTO 3MOBOI0. J[JIst BUSHAHHS 0cOOM OpraHizaTopoM, miadyploBayeM
a0b0 TTOCOOHUKOM HEIOCTATHBO BCTAHOBJIEHHST TOTO, 10 BOHA BUSIBUJIA HAMipP BUKOHATH
BiZIIOBIZIHY PoJib a0 morouiacs ii BUKOHATH BHACJIIOK CXUJISHHA. J[JI1 BUSHAHHS
oci6 ygacHUKaM1 3MOBU MIXK CITIByYaCHUKAMU CJIi/{ BCTAHOBUTH HASIBHICTD B iX JisTHHI
O3HaK JIistHHS, TepeadadeHoro BianosigHow dacturoo cr. 27 KK. ¥V 3B’13Ky 3 TiM,
0 CHIBYYaCTIO € y4acTh Y BUMHEHHI 3JI04MHY caMe JeKiJbKOX Cy0'€KTIiB 3JI0UMHY,
O3HAKW TAKOTO [ISTHHS TIOBUHHI OyTH HASIBHUMHU Y JisiHHI X04a O [BOX yYaCHWKIB
3MOBHM Ha BUYMHEHHS 3JI0YMHY. [[04aTKOBUM MOMEHTOM 3MOBU MiXK CITiBydYaCHUKAMU
€ MOTO/KEHHSI HaMipy BMKOHATH POJIb OpraHizaTopa, madypioBada 4u mOCOOHUKA 3
HIIMM yY9aCHUKOM 3MOBU a00 HA/IAHHST 3TO/IM il BUKOHATH BHACJIIIOK CXUJISTHHSI, TOOTO
JOCSTHEHHsT 3MOBH. KiHIleBHMiT MOMEHT 3MOBU MixK Cy0’€KTaMK 3JI0YMHY CIIBIIAIa€ 3
MTOYaTKOBUM MOMEHTOM 3MOBU MiXK CITiBy4YaCHUKAMU, 11O CBITYUTD MPO TIEPEPOCTAHHS
3MOBM MiK Cy0’€KTaMU 3JI0YMHY y 3MOBY MiXK CIiBy4acHUKaMu. TO/i SIK KiHIIEBUM
MOMEHTOM 3MOBHU MiK CIIiBy4aCHUKaMH, TOOTO MOMEHTOM, 3 SIKOTO BOHA BBAayKA€ThCSI
JIOCATHYTOIO, € BUYNHEHHS JIISIHHS, IIepean0adeHoro BiAnoBiaHo yactunamu 3, 4 abo 5 cr.
27 KK, T06TO BUKOHAHHST KO;KHUM YYaCHUKOM 3MOBH POJIi OpraisaTopa, migdyproBada
abo 1ocobHMKa, 1110 OyJIa MOroKeHa 3 iHIIMM YYaCHUKOM 3MOBH a00 BUKOHATHU SIKY
cyO’ekT 30unHy Hagas 3rofy. Came 3 IIbOTO MOMEHTY Ili YIaCHUKHU 3MOBU CTAIOTh
CITIBYYaCHUKAMU.

Baaxxaemo, 1o dopmymoBanHs 3aKOHOAABI Yy 4. 2 cT. 27 KK «BunHmma 3104,
nepenbadennii M KomekcoM» CBIUUTH TPO Te, M0 BUKOHABIIEM € 0C00a, sTKa y
CITIBYy4YacTi 3 iHIIMMHU Cy6'€KTaMU 3JI0YMHY BYMHMJIA HE JIMIIE 3aKiHYEHUI 3JI0YMH,
TOOTO BUKOHAJIA [IISTHHS, SIKE YTBOPIOE 0O’ EKTUBHY CTOPOHY CKJIa/ly 3JI0YMHY, & TAKOK
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i roryBaHHs /10 3/104MHY a60 3aMax Ha Hboro. OTIKe, VIS IOCATHEHHST 3MOBH 3 GOKY
BUKOHABI[l HE BUMAra€ThCsl BUKOHAHHS JisTHHS, 110 YTBOPIOE 0O’€KTUBHY CTOPOHY
CKJIJTy 3JI0YMHY, a JIOCTATHBO TOTO/I)KEHHSI HAMipy 3[IMCHUTHU POJIb BUKOHABIIS 3
iHITUM yYACHUKOM 3MOBHU MIJISIXOM BUMHEHHSI OCTAHHIM [isTHHS, mepeabadeHoro
BinosigHO0 Yactunoio cr. 27 KK, abo HajanHs 0co60I0 3T/l Y Pe3yJIbTaTi CXUIISTHHST
ii Bukonaru. To6TO HamMip 0cOOM 3AIMCHUTH POJIb BUKOHABIS IOTOKYETHCS i3
opraHizatopom, miadypoBaueM abo TTOCOOHUKOM MIJISIXOM CTBOPEHHSI HUMU YMOB JIJISt
3ailicHEHHS 0c000I0 POJIi BUKOHABIISA. BUKOHABEIb, IKWil Y pe3y IbraTi CXUJISTHHS 10
BUMHEHHS 3JIOUMHY HAJ/IaB 3TOJY MOT0 BYMHUTH, TOTYBAHHS /IO 3JIOYNHY BUMHSE BKE
y criBy4acTi, 60 3MOBa Ha BUMHEHHs 3J104nHy BusHavyeHa y 4. 1 cr. 14 KK sk Buj
roTyBaHHs /10 37104nHy. [Ipu 11boMy 06UABI 0COOM BUKOHAIM JisTHHS, nepenbadeHe
y Bianosigniit yactuni cr. 27 KK. OTXe, TpU TOCATHEHHI 3MOBU MiXX BUKOHABIEM
Ta migOypIoBadeM, I 11X CIIBYYACHUKIB I0YaTKOBUM 1 KIHI[EBUII MOMEHTH 3MOBH
CIIBIIAZIAIOTH — 1€ BUMHEHHS JisSHHS, epeadadyeHoro BiAIOBiAHOI0 YaCTUHOIO CT. 27
KK. ¥ Takomy pasi miabypioBad yCIIIHO BUKOHAB CBOIO POJIb, & IOCSITHEHHSI 3MOBU
Ha BUYMHEHHsI 3JI0YMHY 3aCBiIYy€E Te, MO MiAOYPIOBAY i BUKOHABEIb BKE TTOYATH
TOTYBATUCS JI0 3JIOUUHY Y CITiBYYacTi.

Takum 4MHOM, TTOYATKOBUM MOMEHTOM 3MOBU BUKOHABIIS € BUSBJICHHS HUM
HaMipy 3AICHUTH POJIb BUKOHABISI a00 CXUJISTHHST MOTO JI0 BUNHEHHS 3J0YUHY.
KinmeBuit MOMEHT WOr0 3MOBU TOJLTAE Y MOTO/KEHHI HAMIPY 3J1HCHUTH POJIb
BUKOHABIIA 13 CIIIByYaCHUKOM, SIKUII BUKOHYE iHILY POJIb, IIIJISIXOM BUYMHEHHS HUM
HistHHs, nepegbayeHoro BianosigHoo vacturoio cr. 27 KK (Hampuxiaazm, sKio
MOTEHIIIHNI BUKOHABEIlh 3BEPHYBCS [0 IIOCOOHMKA 3 MPOXaHHSM BUTOTOBUTH
3HAPSAIS JIJIsI BAMHEHHS HUM 3JI0YMHY, 2 OCTaHHili BATOTOBUB MOTO 1 TIepesiaB Homy),
ab0 HaJlaHHsT 3TOJM 3/IICHUTH POJIb BUKOHABIA (HAIIPUKIIA, SKIO Mig0yproBay
CXWUJISIE BUKOHABIIS /10 BUMHEHHS 3JI0YMHY, 2 BUKOHABEIlh MOTO/XKYETHCS 3 IIHM).
[Ipu mboMy BUKOHABEIlb MOJKE 3[IHCHIOBATH TAKOK THIII POJII, 1110 1TpU KBasidikarii
HOro isTHHS TOIJIMHAIOTHCS POJIJII0 BUKOHABILM, ajie MiJISAraloTh BPaXyBaHHIO IIPU
npu3HaYeHHi oKapanHs Ha migcrasi 4. 5 cr. 68 KK (nanpukia, skino noteHiiitamii
BUKOHABEIb 3BEPHYBCS JI0 TOCOOHUKA 3 MPOXaHHSIM BUTOTOBUTU 3HAPSUIS BUNHEHHST
3JI0YMHY, & OCTAHHIM BUTOTOBUB HOTO 1 TIepe/iaB oMY, BiH € OJ[HOYACHO BUKOHABIEM
i migOyproBauem).

ITpu coiByvacti y Bu/i CIiBBMKOHABCTBA He BUHUKAE MOTpeda BiIMEKyBaHHS
3MOBHM MiK Cy0’€KTaMK 3JI04MHY i 3MOBM MiK CITIBydaCHUKaMM, OO MiK CIIiBBUKOHAB-
LSIMU JIOCSATAETHCS JIMIIIE O/[HA 3MOBa — 3MOBa ClliByyacHUKiB. [TouaTkoBUM MOMeEH-
TOM TaKOi 3MOBU € BUSIBJIEHHS 1X HaMipy CIJIbHO BUKOHATH JIiSIHHS, SKE€ YTBOPIOE
00’€KTUBHY CTOPOHY CKJIQJy 3JIOYMHY, a00 IX CXUJISHHS [I0 CITIJIBHOTO BUKOHAHHSI
Takoro AistHast. To6To iHIIiaTOp 3MOBU € OIHOYACHO MiZ0YpPIOBaYeM i CIIiBBUKOHAB-
1eM. KiHleBUM MOMEHTOM 3MOBM CITiIBBUKOHABIIIB € IOTO/I)KEHHS TaKOr0 HaMipy 3
IHIIMM CIIIBBMKOHABIIEM a00 HaJAHHS 3rO/M CILJIBHO BUKOHATH JisTHHS, SIKE YTBOPIOE
00’€EKTUBHY CTOPOHY CKJIA/ly 3JI0UMHY.

He moxemo moroautucs 3 gymxoo M. 1. Kosambosa (M. 1. Kovalev), mo 3a
BiICYTHOCTI BUKOHABI[SI HEMA€E CITiBydacTi y 3;ouni. Buennii 3a3nauas, 1mo 6ymno 6
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6e3rrysaaM il JeKiIbKOX 0cib, cepell SKUX HeMa€e BUKOHABI, HA3UBATU CIIIBYYaCTIO
y 3JI04MHI, X04a SIKIIO0 HEMAE OJHOTO 3 iHIMNX CHiBYYacHUKIB — mig0ypoBadya abo
OCOOHMKA, TO CIIBYYaCTh IIJIKOM MOXJauBa [4, c. 99]. Ha wamr morisi, criBydacTb
Ha CTajil TOTYBaHHSA MOXe BUHUKHYTH 10 MiAMYKyBaHHS BUKOHABIIS, KOJUN
CIBYYaCHWKH, BUMHUBIIK [[iSTHHS, 1iepepOadene y Bianosianiit vactuni ct. 27 KK,
CTBOPUJIM YMOBH JIJISi BUNHEHHS JlisTHHS BUKOHABIIEM, sIKUI 1epebyBac y iX ysBi sK
TaKUii, 110 3’ IBUTHCSA Y MallOyTHhOMY. Tak, HaIpUKJIal, 3MOBa MiK CITiByYaCHUKaMM
Ma€ Micie, KOJIM 3JI04WH OyJI0 BUKPUTO /0 HiITyKyBaHHS BUKOHABIS, OJHAK
10 dakTy BUKPUTTS OpraHizatop po3poOUB ILIaH, 3aJydyuB HigOypioBava st
CXUJISTHHS TTOCOOHWKA /10 BUTOTOBJIEHHS 3HAPSI/UIST BUMHEHHS 3JI0YNHY, a TOCOOHVIK,
CXUJIEHUIT M0y proBaYeM, BUTOTOBMB 3HAPSIS 1 epejiaB ioro opranizatopy. To6To
CHIBYYaCHUKHU MOXKYTBD /IO T/IITYKYBaHHS BUKOHABIIS CTBOPUTU YMOBU JIJIsT BAMHEHHS
37I0YMHY, a TIOTIM 3aJyYUTU BUKOHABIISA /IS BUKOHAHHS JiSHHS, SIK€ YTBOPIOE
00’€EKTHBHY CTOPOHY CKJIA/ly 3JI0UMHY.

Busnauatoun y ct. 26 KK cmiByyacTs y 3/I04MHI SIK YMUCHY CIJIBHY Y4acTb
JEKIJIBKOX Cy0’€KTIB 3/I0YMHY Y BUNHEHHI YMICHOTO 3JI0YMHY, 3aKOH He KOHKPETHU3YE
Hi cTajilo HOro BUMHEHHS, Hi 000B’SI3KOBY HasIBHICTh yCiX BH/IB CIiBYy4aCHUKIB.
To6TO cHniBydYacTio TaKOX MOKHA BU3HATH YMUCHY CIHILJIBHY Y4acTh JEKiJTbKOX
cy0’eKTiB y TOTYyBaHHI /10 3J04MHYy ab0 y 3amMaxy Ha Hboro. Kpim Toro, BiacHe Taki
BUJIU TOTYBAHHS /10 BYNHEHHSI 3JI0YMHY, sIK T/ITYKYBAHHST CITiByYacHUKIB a0 3MOBa
Ha BUMHEHHS 3JIOYMHY, CBi4aTh MPO HaMip 0COOM BYMHUTH 3JIOYMH Y CIIBYYaCTi.
Binnosigao no mosioxenp cT. 16 KK ckian roTyBaHHS 10 3JI0YMHY YTBOPIOETHCI
CYKYIHICTIO 03HaK, mepenbadeHux ct. 14 i Tieio crarreio OcobsmBoi yactunu KK,
gKa mepenbavae BiAMOBIIAAbHICTD 3a 3aKiHYeHUH 31049rH. ToOTO 0coba Imiaisrae
Bi/IIIOBIIAJIbHOCTI 32 CTBOPEHHS YMOB JIJIS1 BAMHEHHSI KOHKPETHOI'O 3JI0UMHY, TO/I SIK
CTBOPIOBATH TaKi YMOBH BOHA MOKE OJIHOOCOOOBO ab0 CIIJIBHO 3 iHITMMU 0COOaMH.
[Tpuyomy 3aKOHO/ABEIb HE BKA3y€E MPO IM/IMYKYBAaHHS BUKJIIOYHO BUKOHABIIS ab0
3MOBY Ha BUMHEHHSI 3JI0YMHY BUKJIOYHO 32 HASIBHOCTI BUKOHABILS, TOOTO 0cOOa MOJKe
MiAIyKyBaT OyAb-sIKOTO CIiBydacHMKa (HAIPHUK/IAL, OPraHi3aTop MOJKe IT/IIyKY-
BaTH IOCOOHMKA). TAaKNM YIMHOM, 3MOBa MOJKE JIOCSITATHCST MizK OY/Ib-SIKUMU CITiBydac-
HUKaMU JI0 MiANIyKyBaHHS BUKOHaBIA. OTiKe, 0coba IMJISITaE BiAIOBIIAaIbHOCTI 3a
CTBOPEHHS Y CITIBYyYacTi YMOB [IJiI BUMHEHHS KOHKPETHOTO 3JI0YNHY, a (haKTUIHA
BiICyTHICTbh BUKOHABIS (KOJIM CIIBYYaCHUKU CTBOPIOIOTH YMOBHU JIJISI BUNHEHHS
3JIOYMHY BUKOHABIEM, SIKUU 3’SIBUTHCSI Yy MalOyTHbOMY) He MOBUHHA BUKJIIOYATH
BIZIMOBIIAJTbHICTD 32 CHIBYYACTh Y TOTYBaHHI /10 37I09MHY. Y 3B’SI3KY 3 IIIM HE MOKEMO
norogutrcst i 3 M. O. Babiem (N. A. Babij), sikuii crBep/Kye€, 1110 TOTYBATHCS /10
BUMHEHHS 3JIOYMHY MOJKe JIMIle Ta 0coba, ska cama Oyze 6e3nocepesHbo BUMHIATH
3JI04MH, TOOTO BUKOHYBAaTH 00'€KTHBHY CTOPOHY CKJAAy 3JO0YHHY, a came Oyie
iforo BukoHasieM |9, c. 675]. IIpugomy M. O. Ba6iii (N. A. Babij) cam Bkasye mpo
MOJKJIMBICTD CIIBY4YacTi A0 IIANIYKYBaHHsS BUKOHaBL, 00 Ha HOTO AYMKY, SIKIIO
CBOIO JIiSIBHICTD TI0YaB CXUJIEHWHT M0y PIoBaYeM OPraHi3aTop 3JI0YNHY, a TOCOOHUK
3pOOUB CBill BHECOK y MaiibyTHIO 3JI0YMHHY [islIbHICTH, TO BOHM BIKe MOYAJN
CIIJIBHY 3JIOYMHHY JiSJIBHICTD HABITH Y TOMY BUIAJIKY, SKIIO BUKOHABEIb 3JI0YUHY
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e (pakTUYHO He BU3Ha4yeHwMil. Te, 110 HeMa€e OIHOTO i3 CIiBy4YacHUKIB abo BiH He
MOBHICTIO BUKOHAB CBOIO POJIb, HE BIUIMBAE HAa BU3HAHHS [l iHIIMX 0Ci0 CIiByYacTIo.
Hopmu 1ipo criiByyacTh MiIAraloTh 3aCTOCYBaHHIO 3 MOMEHTY IOSIBU Y JIHCHIN 1ozil
CYKYIIHOCTI O3HaK, 1110 XapaKTepu3yloThb CIIiBy4acTb y 3JI0YMHIi, SIKY 3aKOHO/aBellb
BU3HAUYMB SIK YMUCHY CIIJIBHY Y4acTh IBOX a0 OiJibliie 0ciO y BUNHEHHI YMHCHOTO
3nounny [9, c. 682].

OTixe, CIiBy4acTh MiK 0c000I0, sIKa CXUJINJIA 10 BUKOHAHHS POJIi opraHizaTopa,
nigbypioBada abo mocobHUKa, i 0c000I0, SKa IIOroAuaacs ii BUKOHATH, BUHUKHE
3 MOMEHTY, KOJIM BOHU Y CIIiBy4YacTi CTBOPSTH YMOBU JIJISI BUMHEHHS 3JIOYUHY
MaiibyTHIM BHKOHABIIEM, TOOTO 3 MOMEHTY YCITIITHOTO BUKOHAHHSI POJIi 0c000I0, 1110
B Pe3yJIbTaTi CXWJISIHHS TOTOMJIACS i1 BUKOHATH. SIKINO K 37104MH OyJI0 BUKPHTO,
KOJT He BCi 3 YYaCHUKIB 3MOBM BUKOHAJIM JisTHHI, repebadyeHe yacTHHaMu 3, 4
a6o 5 ct. 27 KK, To yuacHMKaMu 3MOBU MiX CITiBy4aCHUKAMMU € JIUIIE Ti 0COOH, IO
BUKOHAJIM BiANOBIAHI AisHHS, a 0coOM, AKi Taki AISHHSA Iie He BUKOHAIU, OYIyTh
YYaCHUKAMU 3MOBU MK Cy0'€KTaMU 3JI0YNHY.

Ha namr morsisi, roBOpuTH MPO KiHIIEBUI MOMEHT 3MOBH CIiBy4acHUKa y pasi
CXUJISTHHST 0COOM /10 BUKOHAHHS BiIMOBIZHOI POJI SIK TIPO MIPUNHSITTSI HUM TTPOTIO3MIIiT
il BUKOHATH € He 30BCIM TOUHMM, GO CXUJISTHHS MOJKe CYTIPOBOIKYBATHCS ICUXIYHIM
HACHUJILCTBOM a00 (hi3MYHMM HACHJIBCTBOM, 1[0 HE YTBOPIOE CTaHy KpalHbol HeoO-
Xi/IHOCTI, sIKe BUKJIIOYAE BU3HAHHS TAKOTO CXWJIAHHA Iporosulieio. Tomy Kparie,
SIK YSBJSETHCS, TOBOPUTH PO KiHIEBUN MOMEHT 3MOBU Y Pa3i CXUJISIHHS K TIPO
Ha/IaHHS 3rOo/IM BUKOHATH BiJIIIOBIIHY POJib, MIO OXOILJIIOE yCi MOXKJIWBI BUTIAJKU
CXUJISTHHS.

Bucnoexu. Takum unHOM, 3MOBa € 000B’sI3KOBOI0 03HAKOIO CIiBy4acTi. 3a
il BiZicyTHOCTI Ma€ MicIle OJIHOCTOPOHHI Cy0O’€KTUBHUIT 3B’SI30K, 10 BUKJIOYAE
cmiBydacTp. OflHAK y9aCHUKIB 3MOBW HAa BYMHEHHS 3JI0YMHY HeE 3aBXKIU MOKHA
BusHatH criBydacHukamu. CJri/i BAOKPEMJIIOBATH 3MOBY MiK Cy0 €KTaMU 3I04MHY 32
BiJICYTHOCTI O3HaK CITiBydYacTi (3MOBa SIK BUJI TOTYBAaHHS JI0 3JI0YMHY) i 3MOBY MiXK
CIByYaCHUKaMK. 3MOBa MK Cy0’€KTaMU 3JI0YMHY 3a BiJICYTHOCTI O3HAK CITIBYYacTi
Ma€ Micrie, KO BOHM JIOCATJIN 3MOBW HA BUMHEHHS 3JIOYMHY, ajle He BYMHUIU, TN
OJINH 3 JIBOX BUMHUB, a IHIMUU — He BYNHUB (3 TPUYHUH, 0 HE 3aJeKaau Bij HoTo
BOJI, 200 0OPOBITIBHO BiZIMOBUBCS) MisiHHS, MepeabadeHe BiANOBIIHO0 YaCTHHO
ct. 27 KK. Toxi sik 3MoBa MiX cIliBydacCHUKaMU BUHUKAE, KOJM y JisiHHI X04ua O
JIBOX YYaCHUKIB 3MOBHM HAa BUMHEHHS 3JI0YMHY HASIBHI O3HAKU [IISTHHS, rependadei
Bi/IITOBiIHOIO YyacTuHo cT. 27 KK.
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Criminal conspiracy as an essential characteristic of complicity

In the article the author substantiated the recognition of the criminal conspiracy as an essential
characteristic of complicity. The author made findings that participants of the criminal conspiracy cannot
always be recognized as accomplices. As a result the author separated the criminal conspiracy between the
subjects of crime without characteristics of complicity from the criminal conspiracy between accomplices.
The author drew a conclusion that the participants of the criminal conspiracy become accomplices if an
act of each of them has characteristics of an act provided for by the corresponding part of Art. 27 of
the Criminal Code of Ukraine. The author substantiated that to achieve the criminal conspiracy of the
principal offender is not required to commit an act which forms objective side of actus reus but is enough
to coordinate the intent to execute role of the principal offender with another participant of criminal
conspiracy by committing this participant an act provided for by the corresponding part of Art. 27 of the
Criminal Code of Ukraine or to give consent in consequence of inducement to commit it. If the crime is
committed by the co-principal offenders there is no need to separate the criminal conspiracy between the
subjects of crime without characteristics of complicity from the criminal conspiracy between accomplices
because only one criminal conspiracy can be achieved between the co-principal of fenders — the criminal
conspiracy between accomplices. The author substantiated that complicity in course of preparation of
crime may arise before searching of the principal of fender when other accomplices provided conditions for
committing a crime and then attracted the principal offender for committing an act which forms objective
side of actus reus.

Keywords: the criminal conspiracy; complicity in a crime; the principal offender.
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KPUMIHAJIbHE IMPABO TA KPUMIHOJIOIIAl. KPUMIHAJIbHWUI NMPOLEC

CouuajibHO-3KOHOMHYECKHE M HOPMaTHBHbIE (DaKTOPbI YCTAHOBJIEHUS YTOJOBHON OTBETCTBEH-
HOCTH 32 IOCSTaTeJIbCTBA Ha KYJbTYPHbIE I[€HHOCTH

Hccnedyiomes coyuanvHo-skoHOMUYECKUE U HOPMAMUBHYIE (DaAKMOPbl YCMAHOBLEHUS Y20J08HOU
0MBEMCMBEHHOCINU 34 HE3AKOHHOE NPOoBedeHUe NOUCKOBbIX Padom Ha 00beKme apxeoloZuieckozo Hacie-
Ousi, yHuwmodxcenue, paspyuenue il nogpexcoenue 006eKmos KyJibmyprozo Hacieous. AHAIUsupy-
10MCs. MENCOYHAPOOHbIe U HAUUOHATLHBIE HOPMATUCHO-NPABOBbIE AKMbL 8 Chepe 0XPAHbL KYLbMYPHBIX
yennocmell.

KoueBsle cioBa: colMalbHO-9KOHOMUYECKHe (DAKTOPBI; HOPMATHBHBIE (DAKTOPBI; YrOJOBHAS
OTBETCTBEHHOCTb; KYJIBTYPHbBIE IIEHHOCTU; OGBEKTHI APXEOJOTNYECKOTO U KYJILTYPHOTO HACJIE/UsT; He3a-
KOHHBIE apX€O0JIOTHUECKIEe PACKOIKU.

ITocmanosxa npooaemu. JlocaiKeHHs COiaIbHO-eKOHOMIYHUX i HOPMATUBHUX
¢akTOpiB BCTAaHOBJIEHHS KPUMiHAJIBHOI BiIMOBIIAJIbHOCTI 32 HE3aKOHHE MTPOBEIEHHS
MOINIYKOBUX POOIT Ha 00’€KTi apXeoJIOTiYHOI CIIaINHN, 3HUIIEHHSI, PYHHYBaHHS
abo moImKoKeHHst 06’eKkTiB KyabrypHoi cnamaumuuan (cr. 298 KpuminaabHoro
kozekcy Ykpainu; gami — KK) me #He npoBoausiocd. OKpiM TOTo, TIOJOKEHHS, 1110
y 2010 p. 3akpimreni B 4. 1 c1. 298 KK (He3akoHHe TIPOBEIEHHS apXeOJOTIYHUX
PO3BIIOK, PO3KOIIOK, IHIINX 3€MJISHUX YK MABOAHUX POOIT Ha 00'€KTI apXeoI0riTHOI
CHAJIIMHU), € HOBEJOIO YKPAiHCHKOTO 3aKOHOJABCTBA, IO TaKOX MOTpedye
JI0JITATKOBOTO HAYKOBOTO aHAJI3Y.

Cman pospobaenns npobéaemu. IlpobieMr KpUMiHAJIBHOI BiJIIOBIZaJIbHO-
CTi 3a IocsAraHHs Ha KyJbTYPHI HIHHOCTI pO3rJsigaiucs B poboTaxX TaKUX yde-
unx, 9k B. [. Axynenxo, P. B. Aceiikin, €. II. laiiBoponcekuii, T. I. Karkosa,
B. B. Kysmnernos, €. I. Kysbmenko, T. B. Kypuno, B. A. Jlomako, I1. C. Marwuiies-
cokuif, M. O. Mimenko, B. O. Haspoupknii, b. M. Onaitnuk, 1. I. [lommaBcbkuii,
O. C. Coryna, O. B. Ycenko Ta iH.

Mema cmammi — BUSBUTHU COIiaJIbHO-€KOHOMIUHI Ta HOpPMaTUBHI (akTopu
BCTAHOBJIEHHSI KPUMIHAJIbHOI BiJIIIOBI/IAJIbBHOCTI 32 HE3aKOHHE IPOBE/IEHHS TOIILY-
KOBHMX PoOiT Ha 006’€KTi apXeoJIoriyHol CHaANIMHN, 3HULIEHHS, PYyHHYyBaHHS a60
MOIIKO/KEHHS 06’ eKTiB Ky abrypHoi crammunn (cr. 298 KK).

Buxnadenns ocnoenozo mamepiany. CouiaibHi (hakKTOPU BCTAHOBJIEHHST KPH-
MiHAJIbHOT Bi/IMOBIZATbHOCTI 32 HE3aKOHHE TIPOBEIECHHS MOITYKOBUX POOIT Ha 00’ €KTI
ApXeOJIOTIYHOI CITaINHN, 3HUIEHHS, PYWHYBaHHsS ab0 MONIKOKEHHST 00’ €KTIB
KYJIBTYPHOI CHAAIIMHA BUPAXKalOTh CYCHiIbHY HEOOXiAHICTh i HMOMITHYHY HOIiIb-
HICTh BCTaHOBJIEHHS TaKOI BiANOBIZANbLHOCTI, TOOTO NPUHIMIN, SIKi 3a0€31e4yIOTh
COIliaJIbHY JIEKBATHICTh KPUMIiHAI3AIlil, 11 JIOMYCTUMICTh 3 TOYKU 30PY OCHOBHMX
XapaKTepUCTUK COLIaJIbHUX CUCTEM 1 TIPOIIECiB CYCIIJIBHOIO PO3BUTKY, & TAKOXK Bijl-
MTOBI/IHICTh KPUMIHAJbHO-TIPABOBOT HOPMU PiBHIO, XapaKTepy CYCIJIbHOI CBIZIOMOCTI
i crany rpomajchkoi aymkn [1, c. 210].

Jly1st BUSIBIIEHHS COTTiaIbHO-€eKOHOMIUHMX YMHHUKIB KPUMiHATI3aIlil TocATalb Ha
KYJIBTYPHI I[IHHOCTI CIIOYaTKY 3’SICYEMO, SIKY K caMe KOPUCTb IPUHOCATH CYCIILJILCTBY
OCTaHHI.

[Tpotsirom yci€el icTopii Jro/icTBa icHyBasio i icHye 6Garato IUBiJi3alliii, roJI0B-
HUM €JIEMEHTOM SIKMX 3aBsKau OyJia KyJbrypa. BoHa — ckiaagauii cycriibhuii gpero-
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MeH, KM BilirpaB 1 POJIOBKYE BiJlirpaBaTh BeJWYE3HY POJIb Y KUTTENISIJIBHOCTI
JIIOINHU, BIIMBAIOYM HA TIPAIIO, MTOOYT, 03B, MEHTAITET, CIIOCIO JKUTTS SIK
YyChOTO CYCIIJIBCTBA, Tak i OKpeMoi ocobucrocti. Kysbrypa — 1ie He TiJIbKH 10CST-
HEHHsI MUHYJIOTO, 6arato B 4OMY BOHA BU3HAYAE CHOTOJEHHS 1 MailOyTHE BCHOTO JIFOJI-
cTBa. 3aCBOEHHS KYJIBTYPU — BasKJIMBA 3aMOpPyKa JIFOJCHKOI IIMBLIi3allii, 30epeskeHHsT
3araJIbHOJIIO/ICBKUX IIHHOCTEH [2, c. 6].

Sk zasnauvae €. I. KysbMeHko, KyJbTypHa CHAALIMHA Biirpa€ ocoOJUBY POJIb
y JKUTTI cycrijibcTBAa. BoHa Mae Bemue3He 3HAUEHHS /1711 PO3BUTKY HAYKH, MUCTe-
I[TBA, TOCIIO/IAPCTBA KPalHU Ta iHINX cep COoMiaTbHOTO KATTSA. Pi3HOMaHITHI CTIO-
Py/in, KOMIUIEKCH, iXHI YaCTUHY, TPUPOIHO-AaHTPOIIOTEHHI 200 CTBOPEHi JIOAMHOIO
00’€KTH, 110 MAlOTh ICTOPUYHY, MUCTEIbKY, HAYKOBY, XYJI0KHIO ab0 iHIIY I[IHHICTH
JIAl0Th 3MOTyY OlJIblile Ai3HATUCS MIPO MisLIbHICTH HOIEPEeIHIX MOKOJIHb, 103BOJISIOTH
3a3UPHYTU Yy TJIHOUHY CTOJITH, IPOCTEKUTH Pi3HI €Taly PO3BUTKY HAIIOI Jep/KaBU
Ta 3a6e3MeYNTH CITAJIKOEMHICTD KYJIBTYPHUX TPaAUIii Hapoxy |3, c. 23].

OcobmBa cTypGOBaHICTh Jiep:KaBu PiBHEM OXOPOHU 00’€KTIB KyJIBTYpPHOI Clia/l-
MITHU BUSBJISETHCS y MTPOTPAMHNX JOKyMeHTaxX ypsay. Cepesl HODMATUBHUX aKTiB,
[0 BU3HAYAIOTH CIPSMOBAHICTD JIEPKABHOI MOJITUKU Y chepi OXOPOHU KYJBTYPHOI
CIAJIIMHY, CJIJ] BIAMITUTA 3arajbHOAEPKABHY Mporpamy 30epesKeHHsT Ta BUKOPH-
cranmst 06’ektiB KyaprypHoi cnagamman Ha 2004-2010 pokwu, B sIKill HArOJIONTYBaJIOCS,
1110 36€pesKeHHs 1 TPUMHOKEHHST KYJIBTYPHUX IIHHOCTEH HAJIEXKATh 10 MPIOPUTETHIX
HAINpAMiB TOJITUKYU Jiep:kaBu y cdepi Kyabrypu. Binmosinno mo parudikoBaHux
BepxoHoto Panoro Ykpainu MizkHapogHUX KoHBeHIii y [Tporpami 3asnauasnocs, 1mo
OXOPOHA KYJIBTYPHOI CIIA/IIMHI € MiZKHAPOAHO-TTPABOBUM 3000B’sI3AHHSIM HAIIIOI Jep-
JKaBU IIepejl CBITOBOIO CHIIbHOTO. MeTa 3a3HaueHOr0 HOPMATUBHOTO aKTa I0JIAraa
y CTBOPEHHi OiJIbII CIPUSATIUBUX YMOB JIJISI PO3BUTKY C(hepr OXOPOHU KYJIBTYPHOI
CTIA/IINHY, 3a0€3TIeYeHHsT HATIEKHOTO PiBHSI 30€pesKeHHsT Ta BUKOPUCTAHHST 00’ €KTIB
KYJIBTYPHOI CHAJIUHA B CyCHiTbHOMY KUTTi. OcHOBHMMY 3aBnanHamu [Iporpamm
6yJ10 3abe3TeYeHH s JIEPsKABHOTO O0JIIKY Ta KOHTPOJTIO 3a 30epesKeHHsIM i BUKOPHCTAH-
HSIM 00’€KTIB KyJIBTYPHOI CIIAAIIMHI; CIIPUSHHS 3a/Iy9Y€HHIO iIHBECTHIIN Y AisIbHICTh
11010 30epesKenHs, pecTaBpallii, peabimiTallil i BUKOpUCTAaHHS aM ITOK; CTBOPEHHS
PO3BUHYTOI iIHOPACTPYKTYPH HAYKOBO-JIOCJIIHUX, TPOEKTHUX, PECTaBPAIliiHUX,
peabimiTaliiiHuX Ta IHIIMX OpraHisaliii y il chepi; yA0CKOHAIEHHS 3aKOHOIaBYOTO
3abe3eyeHHsT OXOPOHU Ta BUKOPUCTaHHSI 00 €KTIB KyJIBTYPHOI CITQIIMHU; YI0CKO-
HaJIeHH$ YIIpaBJliHHA y cdepi OXOPOHU KYJIBTYPHOI CIIQ/IIIIMHU; CTBOPEHHSI CUCTEMU
Mi/ITOTOBKH, TEePEMi/IrOTOBKN Ta IiIBUIEHHsT KBaTiikaiii KajpiB /s HAYKOBOI,
POEKTHOI Ta BUPOOHWYOI MistIbHOCTI y cepi OXOPOHU KyJIBTYPHOI CHaAIIMHU;
CTIPUSTHHS 3aJTy4eHHIO 00'€KTIB Ky IBTYPHOI CHIAIINHN 10 HAIIOHATBHUX Ta CBITOBUX
TYPUCTUYHUX MapPLIPYTIiB; MOAAIBIINI PO3BUTOK MIKHAPOIHOTO CIIBPOGITHUIITBA Y
cdepi oxopoHu KyJabTypHOI criaammau [4]'.

Cryp6oBaHicTh piBHEM OXOPOHHM O0’E€KTIB KYJBTYPHOI CHAAMIMHUA TaKOK YacTO
BiZIOOpasKAETHCST Y PI3HUX 3BEPHEHHSX 1 3astBax (axiBIliB y ramysi apxeosorii. Tak,

PUCTOBYIOTbCS # J10CI.
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Crizika apxeoJioTiB YKpaiHu BUCJIOBUJIA CBOIO MIATPUMKY apxeosoram Pocii, koTpi
BUCTYIIUIN 3 BigkpuTuM JuctoMm [Ipesunenty i [Ipem’ep-Minictpy PD «Apxeosio-
riyHa crajlnHa Mae Hajgexatu HapojaMm Pocii, a He MapojepaM, MepeKyrnHuKaM i
«KoOJIeKIioHepaM»» [5]. Apxeosorn YKpainu MOBHICTIO COJigapHi 3 HEOOXiAHICTIO
BITPOBA/IKEHHST JKOPCTKUX 3aXO/(iB 31 30epesKeHHsT HAlliOHAJBHOTO HaJ0aHHS HApO-
niB kpain CH/I, B gaxux micas posnanay Pangucbkoro Coiody mam’saTKU KyJbTypH
i GesnmocepeHbO apxeoJiorii ctanu 00’€KToM 30aradeHHsT OKPEMUX TPOMAISAH, SAKi
MparHyTh He iX 30epekeHHs], a MaloTh i3 1IbOTO0 3KCK. B YKkpaiHi, Tak camo sik i B Pocii,
norpabyBaHHsI aM’ITOK apXeoJIorii CATHYJIO BeJIMYe3HUX MaciitabiB. YBeIeHHST B
3aKOHOJABCTBO YKpaiHU crareii, iKi Maju 6 CTBOPUTH HEPernoHu 1morpabyBaHHIO i
PYUHYBAaHHIO TTaM SITOK apXxeoJioTii, He cTano eeKTUBHUM 3 OTJISIIY Ha BiJICYTHICTh
HEeOOXiIHUX MeXaHi3MiB ix peasmizartii. Kyasrypha il apxeoJoriyna criajiliiiHa Mae
OXOPOHSATHCS JIeP>KaBOIO i HasekaTu Hapoay [6].

SIK cTBEPIKYIOTH JOCJIAHNKK, B YKpaiHi 3 POKY B PiK 3pOCTalOTh KOIITH CyO-
BEHIlii ep:KaBHOTO OIOJKETY Ha TaM’sSTKO-OXOPOHHY CHpaBy. 3a PaxyHOK IHX
KOIITIB 3iCHIOBAJIICS PecTaBpalliitii podoTu y meHTpi M. JIbBoBa, cmT. BatypuHi,
IIPOTU3CYBHI Ta pecTaBpaiiiiii po6orn y Kueso-Ileuepcokiii saBpi. CyOBeniiito 0yJio
CIIPSIMOBAHO TaKOXK Ha 00’€KTU KyJbTYpPHOI craamuay Binuuibkoi, BoauHebkoi,
3amnopisbkoi, [Bano-DpankiBebkoi, KipoBorpanacskoi, Cymcbkoi, XMeabHUIIBKOT,
Yepniriseobkoi, Yepkacbkoi obsacreii Ta M. CeBacTomoJis.

Besnepeuno icuye 6araro mpobJeM, siki BIPOAOBK POKIB HAKOMUYYBAIUCH Y
chepi OXOPOHM KyJBTYPHOI CHAANIMHKU i TOTPebyI0Th CBOro po3B’si3antst. Hejo-
craTtHe (hiHAHCYBAaHHS 3aXO[iB 3 OXOPOHM TaM SITOK TIPOTSTOM KiJIBKOX JIECSTHUIITh
MPU3BEJIO /10 3HAYHOTO iX ToripmieHHd. Ha mizcTaBi MOHITOPUHTY cTaHy TaM STOK
YCTaHOBJIEHO, 10 B OKpeMuX perionax 10 50 % OymiBesnb — 06’€KTIB KyJbTYpPHOI
CIaIUH — HepebyBa€ B He3aJ0BIJIbHOMY CTaHi, a KOXKHMII JecaTuil — B aBapiii-
Homy. TepmiHOBi HpOTI/IaBapll/IHI Ta KOHCepBaliitHi po6oTH HEOOXiTHO MPOBECTH
Ginbm sk Ha 300 mam’sATKAX apXiTeKTypH HalliOHANBHOTO 3HAYEHHS. IX KiJbKicTh
MOCTIITHO 3POCTAE, HE3BAKAIOYM HA Te, 10 JIepKaBHI BUAATKUA HA OXOPOHY KYJBTYP-
HOI CITAJIIMHU TIOPIYHO 361abIyI0Thest. Opi€HTOBHA BapTICTh JIMTIIE TIEPIIOYEPTOBIX
[POTHABAPIIHMX 1 HAITHEOOXIIHIIIMX PEMOHTHO-PECTaBPAIIiHUX Ta KOHCEPBAI[iTHIX
pobit cranoButh 6/m3bK0 600 MaH rpH. [7].

Jly1s1 BCTAaHOBJIEHHST JIOJIBHOCTI iICHYBaHHS KPUMIHATBHOI BiAITIOBIZIATBHOCTI 32
He3aKOHHE MIPOBEIEHHS TIOIIYKOBUX POOIT Ha 06’€KTI apXeoJIOTiuHOI ClIaINHI, 3HHU-
IeHHsI, pyHHYBaHHs a00 MOMIKOKEHHS 00’ €KTIB KYJIBTYPHOI CIIAAIINHI BasKIUBUM
€ (dakTop icHyBaHHS B YKpaiHi BEJUKOI KiJIbKOCTI 00’€KTIB iCTOPUKO-KYJIBTYPHOI
craammun. Hama gepskaBa € ofHi€lo i3 MpoBiAHUX KpaiH €BpoINu 3a KiJIBKICTIO
Takux mam’siTok. Ha mepskaBHOMy 007Ky B YKpaini 3Haxoautbest monan 130 Twc.
HEPYXOMUX MaM’sITOK icTopii Ta KyJIBTYPH, cepell HUX: am’siToK apxeoJiorii — 57 206;
mam’sToK ictopii — 51 364; mamM’STOK MOHYMEHTAJIbHOTO MUCTeITBA — 5 926; mam’saTok
apxitekrypu Ta Mictobyaysants 16 800. 3Hauna KijbKicTh mam’aToK icropii (roHa
12 muH) 36epiraerbest y donHgax ykpaiHcbkux myseiB. Came Mysei Ha ChOTOJHI €
OJIHUM 13 TOJIOBHUX COIiaJIbHUX THCTUTYTIB, sIKi BUKOHYIOTH (DYHKITiIO0 (hOpMYyBaHHS
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icropruHOI TamM’sITi YKPaiHChKOTO HAPO/LY, TOHECEHHS /10 BCiX YKPaiHIliB i 0cOOIMBO
MOJIOJIi 3HaHb PO MUHYJIE [8].

Y mamiil nep;kaBi MpaBOBOIO OCHOBOIO PETYJIIOBAHHS CYCHIJIbHUX BiTHOCUH €
Koncrurymis Ykpainu. ¥ Hill 3a3HaUeH0, IO Jlep:KaBa CIIPUsIE KOHCOiAaIlii Ta po3-
BUTKOBI yKpaiHCHKOI Hallii, ii iCTOPUYHOI CcBifiloMOCTi, Tpaautiiii i kyastypu (ct. 11).
3arajbHe TOJIOKEeHHS 11[0/I0 TPABOBOI OXOPOHU KYJIBTYPHOI CHAAIUHU Ta KYJIbTYP-
HUX TiHHOCTeH MicTuTh posmia 11 «IIpaBa, cBoOOaM Ta 0O0B'SI3KM JIIOANHY i TPOMAJIS-
HuHar». Cepejl IHIINX TIPaB 3aKPillJIeHO [IPaBO JIIOJUHHU i FPOMa/ITHUHA Ha KYJIBTYPHY
CHA/IIMHY Ta KyJbTypHi 1iHHOCTI. B OcHOBHOMY 3aKkoHi YKpaiHU CTBEPIKYETHCS,
10 KyJIBTYPHA CIIAIINHA OXOPOHSIETHCST 3aKOHOM, JIepskaBa 3abe3mnedye 36epeKeHHsT
icTOpUYHUX MaM’ITOK Ta iHIUX 00’€KTIB, 0 CTAHOBJSITH KYJIBTYPHY IIHHICTD, BXKH-
Ba€ 3aXO/iB /g IOBEPHEHHSI B YKPAiHy KYJIBTYPHUX I[iIHHOCTEN Hapo/Ly, sKi 3HaX0-
nsThest 3a 11 Meskamu (cT. 54). KoHnerutytist YkpaitHu BCTaHOBIIOE 000B'I30K JTIOANHT
i TPOMaJISTHUHA He 3aI0/II0BATH KOy KyJbTypHiN cnammuHi (cT. 66). Buznaueno
TaKOXK 1 3acajiil STIBHOCTI OPraHiB Jep:KaBHOI BT[N y Talysi KyJIbTyPHOTO OYiiB-
HUIITBA, OXOPOHHU 1 BUKOPUCTAaHHs IMaM’sITOK icTopii (ctarti 85, 116, 119, 138, 143).

BcranoBiennss KpuMiHaJIbHOI BiIIIOBIIAJbHOCT] 32 HE3aKOHHE ITPOBEICHHS
HOIITYKOBHUX POOIT Ha 00'€EKTI apXeOJIOTTYHOI CIIaIINHI, 3HUIIIEHHST, PYHHYBaHHS ab0
MOMIKOJKEHHsT 00’ekTiB KysabrypHoi craammun (cr. 298 KK Ykpaiun), € cBoepia-
HOIO IOPUANYHOIO TapaHTI€o IpaBopeasisallili KOHCTUTYIIIHUX 1IpaB Ta 060B’A3KIB
JIIOJIMHY 1 TPOM/ITHHA CTOCOBHO KYJIBTYPHHUX IliHHOCTel. [Ipn Xapakrepuctuiii cotti-
aJIbHOT 0OYMOBJIEHOCTI IOCUTD BasKJIMBE 3HAYEHHS] MAE BCTAHOBJIEHHS Bi/lOBIIHOCTI
KPUMiHATLHO-TIPABOBOI HOpMHE TT0JT0KeHHsM Koncrutyiil. ToMy HeoOXifiHUM € BUsIB-
JIEHHS BiZICYTHOCTI CyTIepedHOCTel MixK CTaTTIMU KpUMiHATBHOTO KOZIEKCY YKpaiHu
ta Hopmamu OcHoBHoro 3akony. Okpim toro, KK Ykpainu moBuHeH BimoGpaskaTu
peanizaiifo mporoJionieHuX KoHCTUTYIi€I0 TPUHIUIIIB Ta TMOJ0XKeHDb [9, ¢. 6-7].
Perenpunit ananiz cr. 298 KK nmae mizictaBu cTBepisKyBaTH, 10 BOHA HE cylepe-
ynth OCHOBHOMY 3aKOHY HAIlOi JIepsKaBU Ta OOTPYHTOBAHO JIOTTOBHIOE TTOJIOKEHHS
OCTAHHBOTO MO0 OXOPOHU CYCHIJIBHUX BiTHOCUH Yy cdepi KyJIbTYPHOI CHaAIIHU.

CyTTeBe 3HAUEHHS cepell HOPMATUBHUX (PAKTOPIB MAOTh MiKHAPOJIHI HOpMa-
TUBHO-1IPaBOBi akTU. [Ipo iX mpiopuTeT CTOCOBHO HalliOHAJIBLHOIO 3aKOHOJABCTBA
3azHavyeno B Koncruryriii Ykpainu.

Tak, [aaspka xouBenirist «IIpo 3axucT KyJIBTYpHUX IIHHOCTEH y BUMAIKY 30pOii-
Horo KoH(JIiKTY> Bij 14 TpaBus 1954 p., ska 6yna parudikosana CPCP 5 kBitHs
1957 p. crana mepruM MiXKHAPOJHUM MPABOBUM JOKYMEHTOM TIPO OXOPOHY KYJIb-
TYPHUX I[iHHOCTEN y cBiTOBOMY Maciirabi. Jk caymiHo 3asnauus B. 1. AkyseHko,
1 KonBeHitist 3po6usa mpobieMut KyJIbTYPU CKIQ0BOI0 MIKHAPOAHUX BiJIHOCHH,
BBeJIa B IOPUINYHUN O0IT TIOHSATTS «KyJIBTYPHA CIaiuHa goactsas [10, c. 59-63].
Konenttisi 1954 p. rpyHTY€EThCS Ha 3arajJibHOBU3HAHUX MiKHAPOIHUX MPUHITUIIAX
ryMaHi3My, HeJIOTOPKAaHHOCTI KyJIbTYpHOI criaaiuuu. [IpiopureTHuM cepen HUX €
MIPUHITKIT TTOBATH JI0 MTPaB JIFOMHA Y c(epi KyJIbTypH, KUl BUPAKAETHCS y 3a0e31re-
yeHHi 30epeKeHHsI KyJIbTYPHOI CIAJIIIMHU BCOTO JIIOCTBA ISl HUHIIITHBOTO Ta TIPH-
WIENTHIX TTOKOJiHDb. ¥ 3a3HAUEHOMY MiKHAPOHOMY aKTi 3aKPITJIEHO TaKOK TTPUHITATI
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OXOPOHM 1 TIOBAr KyJBTYPHUX IIHHOCTEH Y MUPHUIA Yac i 3aXUCTY y pasi 30pOHHOTO
koHGuiKTY. [lell TpuHIMI BKJIOYAE TTOBAKAHHS KYJBTYPHUX I[IHHOCTEN CTOPO-
HaMU Ha BJACHIM TepuUTOpii i HA TEPUTOPIl IHIINUX KPaiH; HEJOMYIIEHHS TPOTU HUX
Oy/Ib-SIKUX aKTiB, 1[0 MOKYTh MPU3BECTU 10 PYWHYBAHHS YU TIONIKOKEHHST Y pasi
30pOITHOTO KOH(MIIIKTY; KPaisKOK, TTOTpadyBaHb ab0 HE3aKOHHOTO MPUBJIACHEHHS, a
TaKOK aKTiB BaHJIai3My, PEKBI3UIIil PYXOMUX KyJBTYPHUX I[IHHOCTEN HAa OKyTOBaHii
teputopii (ct. 4). Ilicro crarTeio Takoxk 3a60POHEHO BUKOPUCTAHHS CIIOPY/, IO Bij-
HeCceHi 10 KyJIbTYPHUX IiHHOCTEH, /IS 3aXUCTY i 6e31MocepesiHbo MPUIETTNX 10 HIX
JIJISTHOK, 1110 MOKe TIPU3BECTU /10 PYWHYBaHHA UM TOIIKO/KEHHS WX IIHHOCTeH y
BUMaAKy 30poitHoro Koupikty. Koueniiiero Oysi0 Bu3Ha4eHO 00'EKT MiZKHAPOIHOTO
3aXMCTy KyJIBTYPHUX IIIHHOCTEN Y pasi 30poiiHoro Kouduikty. e KyabrypHi miHHOCTI
KOJKHOTO HAapoJLy, PyXoMi ab0 HEPYyXOMi, He3aJIeKHO BiJl MOXOIKEHHS, BIaCHUKA, 1110
CKJIA/IAIOTh KYJIBTYPHY CIAAIIMHY BCHOTO JIIOJICTBA, 30€PEKEHHST SIKMX MA€ BEJIMKE
3HaUYeHHs /il BeiX HapoiB cBiTy [11]. JlepkaBu, ski mignucanmn KonseHitito, B3saau
Ha cebe 3000B’sI3aHHsT 3aCTOCOBYBATH B PAMKAX CBOTO HAIIOHATBHOTO 3aKOHOABCTBA
BCi 3ax0/111, HEOOXIiTHI ISt TOTO, 11100 OyJ/IM BUSIBJIEHI Ta MijIaHi KPUMiHAJTBHUM Y1
JCIIUILTIHAPHUM CAHKIISIM 0COOM, He3aJIesKHO Bijl X TPOMAISIHCTBA, SIKi TOPY N
yu Hakasam nopymutn gany Kownsenriio [11].

Taxum ynnowm, npuitarTa iz erizjoro [IOHECKO KonBenttist mpo 3aXucT KyJib-
TYPHUX LIHHOCTEH Y BULAAKY 306poiiHoro KoHdIIikTy 1954 p. craia nepiimm yHiBep-
CaJIbHUM MiKHAPO/IHO-TIPABOBUM JIOKYMEHTOM TIPO OXOPOHY KYJIBTYPHUX I[IHHOCTEH.
[Tum akTom GyJio 3armoyaTKoOBaHO KOMMIKaIiio MiZKHAPOAHOTO TpaBa Ioa0 30epe-
JKEHHSI 1 OXOPOHM KYJIBTYPHUX I[IHHOCTEH.

Tenpentiist mo0 po3nUpeHHst chepu peryaioBaHHs BiITHOCUH MiXK Jlep;KaBaMU
CTOCOBHO OXOPOHU 1 BUKOPUCTAHHS KYJbTYPHUX 1IHHOCTEH, BBe3eHHS, BUBE3EHHS
i MTOBepHEHHSA HE3aKOHHO TepPeMillleHUuX KYJAbTYPHUX I[IHHOCTEeH, TToBaru Impasn
JIIOINHU 1 HAPOJy HA KYJIBTYPHI Ha/0aHHS 3HANIIIA TiTBEP/YKEHHST Y HACTYITHUX
yVHiBepcaJbHUX MixKHaApoHO-1paBoBuX AokyMmeHTax IOHECKO: Konsentig mpo
3aX0/1, CIpsIMOBaHi Ha 3a00pPOHY 1 3amo0iraHHs HE3aKOHHOMY BBE3€HHIO, BUBE-
3€HHIO Ta Tepejiadi ImpaBa BAACHOCTI HA KyJBTYPHI IliHHOCTI Bif 14 muctomnazna 1970
p., sika 6yna parudikoana CPCP 10 mrororo 1988 p.; KoHBeHIlist Mpo 0XOpOHY
BCECBITHBOI KYJBTYPHOI i NMpUPOJIHOI criaanuau Big 16 mucronana 1972 p., patu-
dikoBana CPCP 4 xostas 1988 p. Ili koHBeHIliI BUCTYAIOTh K KOAU(IKOBaHI
JIOTOBOPH, Ti/ITOTOBJIEH] MizKHApOHOTIO opraHizaitieio. Hazsani joroBopu € oditiii-
HOIO CHCTeMAaTHU3AI[EI0 YMHHUX MIKHAPOJAHO-TTPABOBUX HOPM. Y HUX BifoOpaskeHna
pPo3pobKa HOBMX HOPM BIiAIIOBIZHO 10 TIpeAMeTa MiKHaPOIHO-IIPABOBOIO PEryJIio-
BaHHS, 3/[iiCHEHA 3 METOI0 CTBOPEHHS BHYTPINTHBO Y3TO/XKEHUX 3HAUHUX MPABOBUX
aKTIB Y1 HaBIiTh iX KoMmIieKciB. Ile cyTTeBuil hyHAAMEHT PO3BUTKY MiKHAPOIHOTO
IpaBa B3araji Ta MiKHapPOJHOTO IIpaBa OXOPOHU KYJIbTYPHUX IIHHOCTEN 30KpeMa
[12, c. 109].

3ayBaskMMO, 1[0 Ha3BaHi KOHBEHIIiI TAKOK MPSIMO BKa3yIOTh Ha HEOOXiIHICTH
IOPUIMYHOI Bi/INOBIIAJIbHOCTI, 30KpeMa a/IMiHICTPATUBHOI Ta KPUMiHAJIbHOI, 32 110CsI-
FaHHs Ha KyJBTYPHI I[IHHOCTI.
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THIII MisKHAPO/HI TOKYMEHTH, [0 CTOCYIOTHCSI OXOPOHU KYJIBTYPHOTO Ha0aHHS,
MaroTh OiJIbIN JIeKJIaPaTUBHUIT XapaKTep, KOHCTATYIOUN TPUHIIAIIN i CIIOHYKAUN
YPSAIU pO3MOoYaTH AKich /il 111010 BU3HAHHA Ta 3a/I0BOJICHHS PI3HOMaHITHUX KYJIBTYP-
Hux npas [13, c. 19-20]. /lo Takux MOKyMeHTIB MOXHa BiJiHeCTH, 30Kpema, /Jlexma-
parito JOHECKO mpo mpuHIUNIN MiKHAPOIHOTO KYJBTYPHOTO CIiBPOOITHUIITBA
(1966), /lexmapamito Mexiko 3 nomiTuku B raiysi Kyaprypu (1982), YuiBepcaibHy
nexsapatiiio JOHECKO mpo kyasryphe pisnomanitts (2001).

Ha po3BuTok i KOHKpeTH3aIlito 3aca, 3akpimiennx Korcruryiiero Ykpainu ta
MiKHapOJHUMU JOTOBOPaMHM, 3Ty Ha 0OOB’SIBKOBICTh SIKMX HaZaHO BepxoBHOIO
Pasnoto Ykpainu, Oyso npuiibsto 3akonn Ykpainu «IIpo Harionampruit apxiBHUI
(onx Ta apxiBHi ycranoBu» Bij 24 rpyang 1993 p., «IIpo my3ei i Mmy3eliny cripaBy»
Bix 29 uepsus 1995 p., «IIpo 6i6aiorexku i 6ib6mioTeuny crupaBy» Big 27 ciuns
1995 p., «IIpo BuBe3eHHs, BBe3eHHS Ta MOBEPHEHHS KYJIBTYPHUX I[IHHOCTEN» Bijl
21 Bepecus 1999 p., «IIpo oxopony kyJsbTypHOI criaanuany Big 8 yepsus 2000 p.,
«IIpo oxopony apxeosoriunoi crnammunus» Bix 18 Gepesust 2004 p. Boun cramos-
JISATh JIOCTAaTHBO PO3TANYKEHY CUCTEMY HAIllOHAJIbHOTO 3aKOHO/IABCTBA, MO PEryJIIOE
CYCTiJIbHI BiITHOCHHN y cdepi OXOPOHU KYJBTYPHOI CHAJIIIUHUA Ta KYJbTYPHUX
ninHocreit [14, c. 143].

Bucnoexu. 1lizcymoBytoun, ciji MiIKPECJUTH, 1110 COTiabHO-eKOHOMIYHi (hak-
TOPU BCTAHOBJIEHHs KPUMIHAIBHOI BiIIIOBiIAJIbHOCTI 3a [AisiHHS, nepeabaueHi cT. 298
KK, BupaskaioTh CyCHiIbHy HEOOXiIHICTH i TOMITHYHY AOIIBHICTh BCTAHOBICHHS
TaKOl BIZIMOBIIABHOCTI. APXeoJioTiuHa Ta KYJbTYPHA CHA/IWHA BiJirpa€ 3HAYHY
pOJIb Y JKUTTI CycCIiJibcTBa. BoHa BIJIMBae Ha PO3BUTOK HAYKH, MUCTEIITBA, TOCIIO-
JIapcTBa KpalHu Ta iHMNX cdep COImiaabHOro KUTT. Ase 30epesKeHHs 1 T ATPUMaHHSI
y HaJIEXKHOMY CTaHi IaM’sITOK KYJIBTYPU Ta apXiTeKTypH MOTpeOY€E Bijl CYCIiIbCTBA
NOCTIMHOI yBaru i 3Ha4HMUX KOIIITiB.

HopmaTuBHi (hakTOpn BCTAaHOBIEHHS KPUMiHATBHOI BiITIOBIIaIbHOCTI 32 TOCS-
TaHHSI HAa KyJIBTYPHI I[IHHOCTI SIBJISIFOTH COOO0I0 CUCTEMY MTPABOBUX aKTiB, IO PETYJIT0-
I0Th CYCIIJIbHI BiTHOCHHU y chepi OXOPOHH apXeO0JIOTIYHOI Ta KYJIBTYPHOI CIIAJIIIUHU.
OCHOBHUMM TaKMMW HOPMaTUBHUMH akTamMu € KoHCTUTYyIlig YKpainu, MixKHAPOIHI
JIOTOBOPH, 3rojly Ha 0OOB’SI3KOBICTh SIKMX HagaHo BepxoBHoio Pamoro Ykpainu Ta
BJIACHE 3aKOHM YKpAiHU Yy Tajly3i OXOPOHU KYyJBTYPHUX IIHHOCTE.

Comcok JitepaTypu:

1. OcHoBaHuUsI YroJIOBHO-TIPABOBOTO 3ampeTa (KPUMUHAIM3AIUS U AeKPUMUHAIU3AIN) / OTB.
pen.: B. H. Kynpsasues, A. M. dkosnes. Mocksa: Hayka, 1982. 302 c.

2. Aceiikin P. B. HeoOxifHicTh KpUMIHAIBHO-IIPABOBOI OXOPOHU HAIIOHAJIBHOI KYJIBTYPHOI
cuaauen B Ykpaini. IIpo6aemu npasoeoi pegopmu ma po3byoosu zpomadsncokozo CYcniibemea 6
Ykpaini: matepianu Bceykp. Hayk. KoH(. ai'lOHKTIB, acuipanTis Ta 3100yBauis (M. JIbBiB, 28 Bepec.
2007 p.). JIpsiB. 2007. C. 6-8.

3. Kysbmenko €. I. TlpeaMer 3/04MHHOTO TIOCATaHHSA Ha MaM'SITKH — OO’€KTH KyJIBTYPHOI
capmmnu. Adsoxam. 2009. Ne 3 (102). C. 23-25.

4. 3arasbHOJIEPKAaBHA IPporpaMa 30epesKeHHsI Ta BUKOPUCTaHHsI 00’ €KTIB KyJIBTYPHOI CHAIIUHE
Ha 2004—2010 poxu: 3axon Yipaiuu Bix 20.04.2004 p. Ne 692-1V. Bidomocmi Bepxosnoi Paou Ykpainu.
2004. Ne 32. Crt. 390.

ISSN 2414-990X. Problems of legality. 2017. Issue 137 129



KPUMIHAJIbHE IPABO TA KPUMIHOJIOT IS, KPUMIHAJIbHUN MPOLIEC

5. Apxeosiorndeckoe HacJe[ue JIOJDKHO IIPUHA/UIEKath Hapogam Poccunm, a He Mapojepam,
MepekyniuKaM 1 «Kojuiekiuonepam». OTkpbiToe mnucbmo [Ipesuzenty u  IIpembep-mMuHUCTDY
Poccuiickoii  @epeparmn.  URL:  http://www.vgosau.kiev.ua/2_sau_mizhnar_spivrob.html. (zara
3Bepuenns: 15.02.2013).

6. 3agsa Beeykpaincebkoi rpomazchkoi opranisanii «Crisika apxeosoris Ykpainu». URL: http://
www.vgosau.kiev.ua/2 sau mizhnar spivrob.html. (nara ssepuenns: 12.02.2014).

7. Manimon B. 1. Cran kyzbsrypHoi cdepu Ta 0cOOIUBOCTI 31IHCHEHHS JEPKABHOI HOMITUKU Y
cepi Kyasrypu B yMoBax raobanizamii. URL: http://www.kbuapa.kharkov.ua/e-book /apdu,/2009-1/
doc/2/18.pdf. (nara ssepuenns: 11.04.2017).

8. Uymnpiit JI. B. Cran ta npobiemn myseiinoi cnpasu B Yipaini. URL: http://narodna.pravda.
com.ua/culture/4c0133b629439/. (nara ssepuenns: 11.04.2017).

9. Bopucos B. I. BianosignicTs KpUMiHATBHOTO 3aKOHY KOHCTUTY I HUM IIPUHIIUIIAM 3/1iICHeHHS
npasocys B Yipaini. FOpuduunuii eicnux Ykpainu: 3aranbHoHainioHaabHa npaBosa razera. 2009. 28
sucron.—4 rpyaa. (Ne 48 (752)). C. 6-7.

10. Akysnenxo B. 1. He moBunni tunyrtn! (Peamizaiisi HOPM MiKHAPOJHOTO TYMaHiTapHOTO
MpaBa B 3aKOHOAABCTBI YKpaiHW MPO 3aXUCT KYJABTYPHUX TiHHOCTEH). [lonimuxa i uac. 1995. Ne 9.
C. 59-63.

11. IIpo 3axucT KyJBTYpHUX I[iHHOCTe#l y Bumaaky 36poitHoro kouduikry: KoHBeHIis Bij
14.05.1954 p. URL: http://zakonl.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=995 157.  (mara
3gepuenns: 13.04.2017).

12. JlutoBuenko JI. A. CraHoBieHHS MiXXKHApPOAHOTO TpaBa OXOPOHM KYJIBTYPHUX I[iHHOCTEN
(xinerp XIX — cepenuna XX crouaits). Hayxosuii sichux FOpuduunoi axademii Minicmepcmea enymp.
cnpas: 36. Hayk. np. [ninponerposesk, 2002, Ne 2 (8). C. 95-110.

13. Kysbmerko €. I. MizKHAPOZHO-IIPAaBOBI OCHOBU HOPMATHUBHOTO 3a0€311eYeHH s Bi/IIIOBIZaIbHOCTI
3a 3HUIIEHHsI, PyHHYBaHHs a0 TOMIKOKEHHS IIaM’ITOK — 00’€KTIB KyJIBTYPHOI criaiiuau. Adgokam.
2009. Ne 2 (101). C. 18-21.

14. JlutoBuenko JI. A. OcHoBHiI 3acagym 3aKOHOAABCTBA YKpAiHU TPO OXOPOHY KyJBTYPHOI
caamuan. Hayxoeuti eicnux /[ninponemposcvkozo Oepoic. yn-my eéuymp. cnpas: 30. Hayk. mp. /
JlminporneTp. Aepsk. YH-T BHYTP. cipas. [rimpomerposehk, 2007. Ne 4 (35). C. 138-148.

References:

1. Kudryavcev, VNN, Yakovlev, A.M. (1982). Osnovanie ugolovno-pravovogo zapreta
(kriminalizacija i dekriminalizacija). Moscow; Nauka [in Russian].

2. Asejkin, R.V. (2007). Neobhidnist kriminalno-pravovoi ohoroni nacionalno kulturnoi spadshini
v Ukraini. Problemi pravovoi reformi ta rozbudovi gromadjanskogo suspilstva v Ukraini: materiali vseukr.
nauk. konf. adjunktiv, aspirantiv ta zdobuvachiv. Lviv. 68 [in Ukrainian].

3. Kuzmenko, E.I. (2009). Predmet zlochinnogo posjagannja na pamjatki — objekti kulturnoi
spadshini. Advokat, 3 (102), 23-25 [in Ukrainian].

4. Zagalnoderzhavna programa zberezhennja ta vikorustannja objektiv kulturnoi spadshini na
2004-2010 roki: Zakon Ukrainy vid 20.04.2004 r. Ne 692-1V. Vidomosti Verhoonoi Radu Ukrainy.
(2004); 32; art. 390.

5. Arheologicheskoe nasledie dolzhno prinadlezhat narodam Rossii, a ne maroderam,
perekupshikam i <«kollekcioneram». The letter to the President and Prime Minister of Russian
Federation. URL: http://www.vgosau.kiev.ua/2 sau_mizhnar_spivrob.html (the date of appeal:
15.02.2013) [in Russian].

6. The statement of the Ukrainian civil organization <«Association of the archaeologists of
Ukraine». URL: http://www.vgosau.kiev.ua/2 sau_mizhnar spivrob.html (date of appeal: 12.02.2014)
[in Russian].

7. Malimon, V.I. (2009). Stan kulturnoi sphere ta osoblivosti zdisnennja derzhavnoi politiki u
spheri kulturi v umovah globalizaciji. URL: http://www.kbuapa.kharkov.ua/e-book /apdu,/2009-1/
doc/2/18.pdf (date of appeal: 11.04.2017) [in Ukrainian].

130 ISSN 2414-990X. Ipobaemu saxonnocmi. 2017. Bun. 137



basentok B. B., Bumsiybka O. C. CoyiasnbHO-eKOHOMIYHI mMa HOpMamueHi (hakmopu 8CMAHOB/IEHHA...

8. Chuprij, L.V. Stan ta problemi muzejnoi spravi v Ukraini. URL: http://narodna.pravda.com.
ua/culture/4c0133b629439/. (date of appeal: 11.04.2017) [in Ukrainian].

9. Borisov, V.I. (2009). Vidpovidnist kriminalnogo zakonu konstitucijnum principam zdijsnennja
pravosuddja v Ukraini. Juridichniy visnik Ukraini: Zahal’'nonatsional'na pravova hazeta, 48 (752), 67
[in Ukrainian].

10. Akulenko, V.I. (1995). Ne povinni gnuti! (Realizatsiya norm mizhnarodnoho humanitarnoho
prava v zakonodavstvi Ukrayiny pro zakhyst kul'turnykh tsinnostey). Politica i chas, 9, 59—63 [in
Ukrainian].

11. Pro zahist kulturnih cinnostej u vipadku zbrojnogo konfliktu: Convention from 14.05.1954.
URL: http://zakon1.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=995 157. (date of appeal: 13.04.2017)
[in Ukrainian].

12. Litovchenko, L.A. (2002). Stanovlennj mizhnarodnogo prava ohoroni kulturnih cinnostey
(kinec XIX — seredina XX stolittja). Naukovij visnik Juridichnoi akademii Ministerstoa vnutr. sprav.
Dnipropetrovs’k, 2 (8), 5-110 [in Ukrainian].

13. Kuzmenko, E.I. (2009). Mishnarodno-pravovi osnovu normativnogo zabespechennjy
vidpovidalnosti za znushennja, rujnuvannja abo poshkodgennja pamjatok-objektiv kulturnoi spadshini.
Advokat, 2 (101), 18-21 [in Ukrainian].

14. Litovchenko, L.A. (2007). Osnovni zasady zakonodavstva Ukrayiny pro okhoronu kul’'turnoyi
spadshchyny.  Nawkoviy visnik  Dnipropetrovskogo  derzhavnogo —universitetu onutrennih — sprav.
Dnipropetrovs’k, 4 (35), 138—148 [in Ukrainian].

Bazeliuk V.V., PhD in Law, assistant Department of Criminal Law, Yaroslav Mudryi National
Law University, Ukraine, Kharkiv.

e-mail: Basilyukv@gmail.com ; ORCID 0000-0001-5223-8633

Vytvitska 0.S., student of the 5th year, Yaroslav Mudryi National Law University, Ukraine,
Kharkiv.

e-mail: vitvsasha@yandex.ua

Socio-economic and regulatory factors of establishing criminal liability for infringement of
cultural property

The article investigates the social, economic and regulatory factors establishing criminal responsibility
Jor attacks on cultural values.

Socio-economic factors to establish criminal liability for acts under Art. 298 of the Criminal Code of
Ukraine expressed the need for social and political expediency of establishing such liability. Archaeological
and cultural heritage plays an important role in society. It affects the development of science, art, economy
and other spheres of social life. But the preservation and maintenance of the monuments of culture and
architecture society requires constant attention and considerable resources.

Regulatory factors establishing criminal responsibility for attacks on cultural values represent a
system of legal acts regulating social relations in the sphere of archaeological and cultural heritage. The
main such regulations is the Constitution of Ukraine, international treaties ratified by the Parliament of
Ukraine and laws of Ukraine in the field of cultural values.
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MOPAABbHO -TICUXOAOI'THYHI O3HAKHA
SAOYNHUA—-IMMITPAHTA B YKPAIHI

Ha ocnosi pe3yavmamic emnipuunozo 00CIioNcenss ma ankemyeanis npayieHuKie npasooxopoHnux
Opeanie 0ano Xapaxmepucmury MOPAILHO-NCUNOLOZIMHUX 03HAK OCOOUCTOCTMI 3/I0UUHYS-THO3EMUS. MA
anouunysi-anampuoa. Ocobausy yeazy npuodiieno emHoONCUX0I0ZIMHUM PUCAM HAYIOHATLHOCTIE 3T0UUHYSL.
3pobaeno cnpoby euseUMU MONCIUBULL 36°I30K MIJC HAUTOHANLHICIIO 0COOU MA GUOOM 3JOUUNY, SKUIL
sona euunse. Posznsnymo npobaemy couianvioi camoioenmudiauii immizpanma y uyxiciii 01 1b020
Oeparcasi, 30kpema, i UinHicHuil KOMROHeHm.

Kio4oBi cioBa: 3/09MHHICTD iHO3eMIIB Ta 0ci6 6e3 TpoMajsTHCTBA; MOPaTbHO-TICHXOJOTIUHI
O3HAKHU 0COOMCTOCTI 3JI0UNHIIST; €THOIICUXOJIOTIUHI 0COOIMBOCTI HAIIOHATIBHOCT] 3JIOYMHIISL.

Kanununa A. B., mnaamuii Hayunblii cotpyanuk, Hayuno-uccieoBaTebCKnii MHCTUTYT U3y4e-
Hust pobJieM IpecTyImHoCTH nMenn akagemuka B. B. Crammca HarponanbHoil akajieMuu mpaBOBBIX
HayK YKpawHbl, YKpanHa, . XapbKOB.

e-mail: alina.kalinina@ukr.net ; ORCID 0000-0001-8015-0807

MopaibHO-ICUX0JIOTHYECKHE TIPU3HAKH JUYHOCTH NMPECTYIHUKA-UMMUTPAHTa B YKpauHe

Ha ochose pesyivsmamog smMnupuueckozo ucciedo8anus u aHKemuposanus compyoHuKos npago-
OXPAHUMETDHBIX OPZAHO8 OAHO XAPAKMEPUCTIUKY MOPAILHO-NCUXOLOZUYECKUX NPUSHAKOE JUYHOCMU
npecmynHuka-uHocmpanya u npecmynuuxa-anampuda. Ocobenrnoe sHumManue yoeisiemes: SMHONCUXO-
JI0ZUMECKUM Yepmam HayuoHaivHocmu npecmynuuka. Coenana nonvimka evlsagums 803MONCHYIO CBSI3b
MeNHCOY HAUUOHATILHOCLIO JUUA U BUOOM Npecmynienusl, cosepuiaemozo um. Paccmompena npobnema
COUUATLHOU CAMOUOCHMUDUKAUUU UMMUZDAHMA 8 UYHCOM 05l Hezo 2ocydapcmee, 8 WacmHOCMU, €€ yeH-
HOCMHBILL KOMNOHEHM.

KiroueBbie ciioBa: MpecTyIHOCTb MHOCTPAHIIEB W JIUAI Oe3 TPakAaHCTBA; MOPAIbHO-IICUXOJIO-
rUYecKye MPU3HAKU JIMYHOCTH TPECTYINHUKA; HTHOIICUXOJIOIHYECKIe OCOOEHHOCTH HAIIMOHAIBHOCTH
IIPECTYIHUKA.

ITocmanosexa npoéaemu. CBiToBa TeHjeHIis iHTeHcHdiKamii MisKIepKaBHIX
MITpaIiitHuX TOTOKIB Ma€ CBOIMU HACJIIKAMU He JIUIIIe TO3UTUBHI JIJIT HU3KHU JIePKaB
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3MiHU, a i ieBHi pu3nkn. OHUM i3 TaKUX PU3UKIB € TiIBUIIEHHS PiBHS 3JIOYMHHO-
CTi, Yy TOMY YHCJIi 32 PaXyHOK <ITOMTOBHEHHS» PS/IIB 3JIOYMHITIB iMMirpaHTaMH.

3a3BUyUail iMMITpaHT ITEBHUM YMHOM BHOKPEMJIIOETHCS Cepel iHIMUX IPOMAISTH
nepskaBu. Ile MOKyTh OyTH OCOGJUBOCTI OTO 30BHIITHOCTI, MOBJIEHHSI, TOBEIHKI
Ta iH. 3JI0YMHEIb, SIKUiT MA€ CTAaTyC iHO3eMIlst 200 0coOu €3 TPOMA/ISTHCTBA, Y IIbOMY
pasi Takox He € BUHATKOM. Oco6JMBOI yBaru 3acyroByIOTh MOPAaTbHO-TICHXOJIO-
riyHi 0O3HAKM TaKuX 0Ci0, OCKIIbKYM caMe Yepe3 HUX PO3KPUBAETHCS BHYTPIIIHIN
CBIT 3JIOUUHIIS, IO CIIPUSIE CTBOPEHHIO OIJIBIN JETATHLHOTO MOPTPETa IMi€i KaTeropii
MIPABOIOPYIITHKKIB, i, BIAMOBIHO, po3po0IeHH0 e(heKTHBHIIINX 3aX0/IiB 3a00iraHHsT
3JI0YMHHOCTI.

Cman po3poonenns npodaemu. IIpobieMa 3JJ0YMHHOCTI IMMIrpaHTiB (IHO3EMIIIB
Ta 0ci6 6e3 rpoMajsTHCTBA) YaCTKOBO BiKe JOCJIKyBalacsd TaKUMK BiTYU3HAHUMM
yaenumu, sk O. M. [Ixyxa, O. @. /lomxkenkos, /I. C. Menabuuk, A. I1. Mo3ob,
V. TI. Ocemnpiwuii, 0. O. Crpenkosebka, B. B. ITamosamos ta iH. OgHak 0cob6JuBOCTI
0COOMCTOCTI TaKMX 3JIOUMHINB JOCTIPKYBAIUCS HUMU He KOMILJIEKCHO, a JIUIIE Y
paKypci meBHoI mpobJeMu.

Memoto cmammi € MOPaJIbHO-IICUXO0JIOTTYHA XapaKTePUCTUKA 0COOMCTOCTI 3710~
YMHI-IMMITPaHTa, SIKWil Ma€ cTaTyC TPOMaJsSHUHA IHIIOI AepxkaBu abo ocobu Oe3
TpPOMaTHCTBA B YKpaiHi, a TAKOK BUSBIEHHS MOKJIMBOTO 3B’SI3KYy MiXK HaJIEKHICTIO
0co0u 10 TI€BHOI HAI[IOHATIBHOCTI Ta BULY 3JI0YNHY, SIKWIl HEI0 BYMHSIETHCSL.

Buxnao ocnosenozo mamepiany. MopajbHO-TICUXOJIOTIYHI PUCH 3JIOYNHIIS,
MopsiJL i3 coliaabHO-AeMOoTpa(iyHUMK 1 KPpUMIHAJIBHO-TIPABOBUMU, € TPETHOIO TPYy-
010 O3HAK KPUMIHOJIOTIYHOI XapaKTePUCTUKU OCOOMCTOCTI 3JI0YMHIISA-IHO3EMIIS 1
snounHig-anarpuga. Lleit 6,0k o3HaK Hailbiblle JooMarae JOCHiAHUKY CKIACTH
ySIBJIEHHSI TIPO BHYTPIIITHIN CBIT 310umnHIsL. AKe, ik 3a3HavyaB A. D. 3esiHCbKNUI,
0COOUCTICTD SIK Cy0'€KT AiSILHOCTI, — MOHSTTS TEPII 3a Bee rcuxoJorivyne [1, c. 29].
A OCKiJIBKH y 3aITpOIOHOBAHOMY KOHTEKCTI iHO3eMIli Ta 0cobu 6e3 rpoMajsiHCTBA
POBIJISIIAIOTHCS caMe SIK Cy0'€KTH IPOTUIIPABHOI AisIbHOCTI, aHaJIi3 MOPaJIbHOTO i
HCHXOJIOTTYHOTO ACIIEKTIB iX 0COOMCTOCTI 3HAYHO JOIMOBHUTD y3arajbHEHi IIOPTPEeTH
TaKMUX 3JIOUMHILIB.

Cepesl MOPaJIbHO-TICUXOJIOTIYHUX O3HAK KPUMIHOJIOTH BUJIIJISIOTH J€KiJTbKa
3MICTOBHO BaKJIMBUX T/TPYIL PiBeHb CBITOIIsIY (OIS 0co0u, ii epeKOHaHHS,
3BUYKU, YCTAHOBKH, OYIKYBAHHS Ta iH.); IHTEJIEKTYaIbHI BJACTUBOCTI (PiBEHb PO3yMO-
BOTO PO3BUTKY, 00CST 3HAHb, JKUTTEBHIT JOCBi, 0OMeKeHicTh ab0, HaBIAKH, MIKPOTa
TOTJISIAIIB, iX CIIPSIMOBAHICTh, PI3HOMAHITHICTh iIHTEPECIB TOIIO); MIHHICHI OpieHTaIlil
JIIOIMHY 1 COTTiaJIbHO-3HAYYTII MOPAJTbHI PUCH 1 BJACTUBOCTI, SIKi HaJEXaTh 10 YUCIA
«TTMOMHHUX> OCOOMCTICHUX XapaKTePUCTHK; eMOI[ITHO-BOJBOBI IKOCTI (CTaH BOJI,
TeMIIepaMeHT, XapaKTep, iHiI[iaTUBHICTh, eHepriitHicTh ab0 JabiabHICTh, TOYYTTS,
emotiii Tomio), ncuxodisiosoriubi BracTuBocTi (MIPUPOKEHI i IpUadaHi BJIaCTUBOCTI
NICUXIKHY, TiJlecHa OpraHisallis JIOAWHYU, Y ToMY unci Gidnuni anomaiii) |2, c. 226].

Axmo corianbHo-eMorpadiudi Ta KPpUMiHAIBHO-TTPABOBI O3HAKU aHATI3YIOThCS
B paMKaX «00'€KTUBHHX» XapaKTEPUCTUK OCOOMCTOCTI 3JI0YKMHIISA, TO MOTPeHO-MO-
TUBaIiitHa cdepa i MiHHICHO-HOPMATUBHA XapaKTePUCTUKA CBIZIOMOCTI — Tie aHaJIi3
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ii «cy6’exTuBHUX> puc [3, c. 340]. Came y «cy0O’€KTUBHOCTI» 3a3HAYEHUX O3HAK
i moJisirae oCHOBHA TPobJIEMa JTOCTIKEHHST MOPAJTbHO-TICHXOJIOTITHOTO aCHeKTy
0cOOMCTOCTI 37I0UMHIA. AJKe BHYTPINIHII CBIT KOKHOTO iHMBiJA € YHIKAJIbHUM i
HEIOBTOPHUM. Y KPUMIHOJIOTIi BUCJIOBJIEHA JIYMKQ, 1 3 SIKOIO MU I[IJIKOM HOTO/IXKY€E-
MOcsl, 110 BUOIP MOBEIHKY 3aJIE5KUTD Bijl CBITOMIISILY 0coOM Ta ii MOpaIbHUX YCTOIB,
aJiKe KOKHOMY BUOODY Tiepeye morpeba, MOTHUB 1 MeTa JAisIbHOCTI, a BOHH, Yy CBOIO
yepry, 3aCHOBAHI HA TOMY CYCITLIBHOMY ifieasti, SKMH MiCTUTHCS Y CBIJIOMOCTI JITOJTUHM.
Cawm izieast reTepMiHOBaHUH ICHYIOUOIO KYJIBTYPOIO, XapaKTepoM IUBIi3allil, 10 KOl
HAJIEKUTD JIIOJMHA, Ta 1 3/[aTHICTIO 3PO3YMITH CEHC JIIOJAChKOTO OyTTS [4, . 126].

3 OrJsAmy Ha TOJIHAMOHANBHY CcTelu@iKy 3JJOYMHHOCTI iHO3EMIIiB i armaTpu-
JliB BBAXKAEMO 3a JIOLIJIbHE PO3II0YATH MOPATbHO-TICUXOJIOTIYHY XapaKTepUCTUKY
UX 0cib i3 eTHONCUXOIOTIYHNX ocobmuBocTel Harliil. Sk 3asnavae O. T. CmipkiH,
KOJKHA HaIlisl M€ CBiil HETIOBTOPHUN [yXOBHUIT OOPUC 1 HAIIIOHAIBHUI XapaKTep, 110
MOB’SI32HO i3 OCOOJIMBOCTSIMU iICTOPUYHOTO MUHYJIOTO, 1i BUHMKHEHHS] Ta PO3BUTKY,
CBOEPIHICTIO €KOHOMIYHOTO YCTPOIO, KyJbTYPH, TeorpaiuHOro Ta eKOHOMIYHOTO
cepeoBuIa, modyTy, Tpaauiiit [5, c. 578]. HasBHicTh HaMiOHATIBHOI MCUXOJIOTI]
BizzHauaB i1 I Terenb: «MoskHa ITOMITUTH, 1IIO HalllOHAJbHA IICUXOJIOTiSI Ma€ JIMBO-
BUIKHY CTIMKICTB: apabu, HAIPUKJIA/, i B HAII Yyac BCIOAU BUSBJIAIOTH cebe Tak, K ixX
ONMCYBAJIM B CTapojlaBHI yacu» [6, c. 76].

[Ipo poJsib HalliOHATBHOTO XapakTepy y MOBEMIHII TPOMaJSgH IHIINUX JepsKaB
(i 37104MHHIN 30KpeMa) HEOTHOPA30BO MUILJIOC 1 Y KPUMIHOJIOTTYHUX JIOCTI/IPKEHHSIX.
[Tepmmonpoxiziem y npomy turanti € Y. Jlom6poso.

AHaJIi3yl0un BILIMB HAJEKHOCTI OCOOH 10 TOTO Y iHIIOrO €THOCY Ha BYMHEHHS
TOTO 4M IHIIOTO BUJY 3JI0YMHIB, BiH JAIMIIOB BUCHOBKY, 110 TaKi JaHi «He BiJPi3HA-
I0TbCS1 TO3UTUBHICTIO»: «HaM BijjoMO, HanIpUKJIa/, 1110 3HAaYHA YaCTUHA JIOH/TOHCHKUX
KpaziiB — 1e ipaanmii abo ypomkeni Jlankamupy. ... ¥ Pocii ... 6inbIimicts KpaaiiB
y CTOJIUI BUSIBJISIETHCSI POJIOM TepeBakHO 3 Beccapabii ... kpail 1eil jae HailOi/Ib-
HIMH BiZICOTOK 3acy/pKeHuX. TyT MOKHA crocTepirat, K 3J0YMHHICTD 11ePeXOUThb
Bit poaunu 10 poaunu. ¥ HimeuunHi micieBocTi, B SIKUX 3HAXOASITHCS IIUTAHCHKI
KOJIOHI1, 0c00/IMBO GaraTi Ha JKiHOK-Kpaailiok ...» [7, c. 27].

I xoua Y. JTom6po30 3a3HayaB, 1[0 €THIYHUI BILIMB 4acTO He MOKe OyTH BUpa-
JKEHUI 32 JIOTIOMOTOTO TP, OCKLIBKY HOTO BU3HAUEHHS 3aCHOBaHe Ha KPUMiHAJbHIH
CTATUCTHII, IKA € CYKYITHICTIO IOCUTh CKJIAJHUX (DAKTOPIB, 110 HE JAI0Th MOKJIUBOCTI
pobuTu 3 HUX TeBHi BUcHOBKH |7, ¢. 30], BiH Bce X MPOBOIWB IMEBHI TMapasesi Mix
HAIIOHAIbHOIO HAJIEXKHICTIO 1 3MIOHOCTSMU 10 YYUHEHHS [IEBHUX BUJIIB 3JIOUMHIB.

Ta ne mocaimxenns XIX cr. Y Hamr yac Takox poOJsATbCS CIPOOM BUSABUTH,
HATIPUKJIA/, YN TO MiABUNICHUN KPUMIHOTEHHUU TOTEHIa MPEeJACTaBHUKIB SKUX-
HeOy/Ib HaIliil, Y1 BUN «HAIIOHAJIBHOI 3JI0YMHHOCTI». 30KpeMa, aMePUKAHCHKUI KPH-
Minostor [k, Pammron Hamarascs BiHaWTH 3B’30K MiK HAJIEKHICTIO OCOOM /10 TIEBHOI
pacH Ta BUJIOM YUYMHIOBAHOTO 3j0uniy. Bin BBakaB, 0 TEMHOIIKIPI adypoaMeprKaHIli
OLJIBIN CXWJIBbHI 10 YYMHEHHST HACUJIBHUIIBKUX 3JI0YMHIB, HiK BUXiAIi 3 €Bporu. Y
€BPOTIENIIIB, Y CBOIO YEPTY, BI/ICOTOK IIUX 3JI0YUHIB BUIIlE, HI3K Y a3iiCHKUX HAPOJIiB.
Bin nosicHioBaB 1ie caMe BJIaCTUBUMK Pi3HUM pacaM ocobauBoctsiMu |8, ¢. 40—44].
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Jledgki KpUMIHOJIOTH HAMaraloThCs TOB’SI3aTU SBUTIE 3JI0UMHHOCTI 3 TTOHATTSIMH
MEHTAJIbHOCTI, HAITIOHATBHOTO MEHTAJIITETY.

He Bparounch 70 aHasi3y AMCKYCil MO0 CIIBBIIHOIIEHHS TIOHSATH «MEHTAJIb-
HICTb» Ta «MEHTAJITeT», 3a3HAYMMO, 1[I0 MEHTAJIBHICTb MO’KHA BUSHAUNUTH SIK CTIMKNI
crioci6 crenudivHOro CBiITOCIPUNHSATTS, XapaKTePHUI [JIs1 BEJUKUX TPYII JIO/ei
(eTHOCIB, HaIliii, COI[iaIbHUX IPOIIAPKIB), 1[0 0GYMOBJIIOE OCOOIMBICTD IX pearyBaHHs
Ha gBUINA OTOUYYIOUOi JIHCHOCTI 1 IOENHYE JtOJIell y COlliajibHi Ta iICTOPUYHI CITiJIb-
HOTH. BOHa 61/1bII0I0 MipOIO peanisdy€eThest y MeBHUX (hopMax IMOBEAIHKHU 1 TePesKii-
BAETHCST €MOINIiiH0. MeHTambHiCTh 00’€/IHy€E palfioHaabie Ta iHTyiTHBHE, CyCIIiIbHe
Ta iHAWBIyaJbHe, yCBifoMieHe i HeycBigomaeHe. [Iporec ii hopmyBaHHg TpuBae
cTomTTaMu. Takox 3aeKHO Bijl TPAAUIII KyJIBTYPH, COLIATbHUX CTPYKTYP 1 yChOTO
CEPENIOBUINA JKUTTEMISJIBHOCTI JIIOJIMHN BOHA 1 cama X (hOPMYE K BaKJIUBUN YUHHUK
KyJIBTYpHO-icTOpUYHOI auHamiku |9, c. 141].

Y cyvacHiii comiosiorii po3pisHSOTH iBA TUITM MEHTAJIbHOCTI: «CXiIHUN» (<He
3aXiIHUI» ) Ta «3aXiJHUI.

3iiCHIOIYH TTCUXOJIOTIYHE J0CTiKeHHsT ocib (a came crienndiky KOTHITHBHIX
MIPOTIECIB), 1O HAJEKATh /IO «CXiIHOI» Ta «3axXiJ{HOI» KYJBTYD, aMePUKAHCHKI BYEHI
MMM TaKUX BUCHOBKIB. Y mepliil i3 HUX KOHTUHYAJIbHICTb PO3TJISIJAETHCS SIK
MPUHITUIIOBA BJIACTUBICTD CBITY, a B IPYTil — BiH YSBJSIETHCS IUCKPETHUM, CTBOPE-
HUM i3 BizlokpemieHnX 00’€KTiB. Y mepiiiii He mommmpeHa hopMajbHa JIOTiKa, IIpoTe
BUKOPUCTOBYETHCS XOJMICTUYHNUM MIXI/ 1 «/llaleKTUYHA» apryMeHTallis, sicKpasiiie
BUPasKEHaA TEPIMMICTb 10 cylepedHocTeit. J[pyriil 6iJbll BJacTUBE aHATITHYHE MIUC-
JIEHHSI, TIOCHJIEHa yBara JI0 OKpeMoro 00’eKTa, HixK 10 LiJiCHOCTI. Y «3axiaHiii» MeH-
TaJIbHOCTI TIOBEJIHKAa 0COOM MOSICHIOETHC 11 HAJIEXKHICTIO 10 IEeBHOI KaTeropii ocié ta
il BaacHuMM 0coOIMBOCTSAMU. | HaBIAKK, HOCIT «CXiHOI» KYJIBTYPU BBAXKAIOTH: HIll[O
B IIPUPO/Ii HE € 130JIbOBAaHNUM Ta BCE B3AEMOIIOB sI3aHE, TOMY 1301151 €JIeMEHTIB BiJl
IIJIOTO MOXKe Tpu3BecTy jmiie o nomunok [10, c. 11163-11170].

Ocobu, sIKi MafoTh «3aXifiHy» MEHTAJbHICTb, YacTilie 0OMPaloTh PalliOHAJIbHI,
JIOTIYHO OOIPYHTOBAHI IUISIXM BUPIIIEHHS 1IPO0JIeM, HiXK THAMBIAM, SIKi HAJIeKaTh 10 <He
3aXi[HOT» MEHTAJIBHOCTI: 32 HEOOXITHOCTI OOPaHHS MIJIAXIB MMOBEIHKK TIepPIIli JyacTiine
CXBATIOIOTh (hOPMATBHUN, PAIIOHATBHAM, a ApyTi — iHTyiTWBHMI mgx [11, c. 7].

P. Amamoro, posrignanoumn 3JI04MHHICTD IMMITPAHTIB-1HO3eMITiB y SAT0Hii, akileH-
Ty€ yBary Ha acoliallii MpeJcTaBHUKIB MEBHUX HaIlliOHAJIbHOCTEH i3 0COOJUBUMU
BUZaMU 3J104MHIB. Hanpukiiaz, maxpaiicTBO i3 BUKOPUCTAaHHAM KPEAUTHUX KapTOK
(«CKIMMIHT» ), KPaJli>KKH 31 3JIOMOM 3aMKiB Ta KUNIEHbKOBI KPAIisKKM XapaKTepHi
JUUIS TPYT KPajiiiB KUTAWChKOI HAIlIOHATBHOCTI; TOPTIBJAS HE3aKOHHO BUTOTOBJIECHUMU
TeseOHHUMU KapTKaM¥u — JIJid iPaHIliB; KPaJli’KKK 13 TOPTOBUX aBTOMATIB — JJIs
Kopeiinis [12, ¢. 27-57].

3a pesyJibTaTaMu HAyKOBOTO JIOCJIi/IKEHHS 3JI0YMHHOCTI iHO3eMmItiB y PD, otpu-
marumu K. 1. BoromosioBoio, Takok Oy/io BCTaHOBJIEHO (haKT BiAMIHHOCTI KpUMi-
HAJIbHOI CIIPSIMOBAHOCTI 3JI0YMHHOI AisIbHOCTI 0¢i0, 00’ €fHAHNX Ha eTHIYHIN OCHOBI
1 32 HaIiOHAJIBHOIO O3HAKOIO (HAIIPUKJA/, TA[KUKN YaCTille 32 iHIMUX BUMHSIOTH
3JIOYWMHU, TTOB’sI3aHi 3 HE3aKOHHUM 00irOM HapKOTUYHUX PEYOBUH; azepOaiiKaHIli —
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KPaIiKKH, MaXpalicTBa, 3/1iICHIOIOTh KOHTPOJIb 32 TOPriBJeio (arbcrudikoBaHUMMI
AKIU3HUMU TOBapaM# Ta 3JI0YMHU, OB sI3aH] 13 HE3aKOHHUM 00iroM HapKOTUYHMX
PEYOBUH 1 30pOi; TPY3UHU — KPaIi’KKH, 3JI0YMHMU, [TOB’sI3aHi i3 HE3aKOHHUM 00iroM
HAPKOTUYHKX PEYOBUH Ta 30poi, hambcubikoBaHUMK aKIIM3HUMEI TOBAPAMHU, YTOHH
aBTOTPAHCIIOPTY, KPAII’KKU i3 MPUBATHUX aBTO; BIDMEHW — 3JI0UMHU, MOB’SI3aH] i3
HEe3aKOHHUM 00iroM HapKOTHYHKMX PEYOBUH, BUPOOHUIITBO, 30epiraHHsl, IiepeBe3eHHs
Ta 30yT HEMapKOBAHUX TOBAPIB Ta IPOAYKIIil, IaXpaiicTBa; B'€THAMIIl — PEKeT 1010
CBOIX CHIBBITYN3HUKIB, IKi 3aliMaIOTHCST KOMEPITIHHOIO MisJIBHICTIO; KUTAKIl — opra-
Hi3allil0 Ta yyacTb y HeJlerasIbHiil Mirpauii y kpainu 3axiznol €sBponu il 1nos’ssane
i3 IIMM BUTOTOBJIEHHS TipobJIeHnX JOKyMeHTiB) [13, ¢. 45—46].

Jlatoun MOPaIbHO-TICUXOJIOTIUYHY XapaKTePUCTUKY OCOOUCTOCTI 3JTOUMHIISI-Mi-
rpanta y P®, K. I. BoromosioBa giiinnia BUCHOBKY, 110 TpoMmajasiHaMm B’eTHamy,
Adranicrany, Inaii, Kurato ta in. (TOOTO IpeIcTaBHUKAM «CXiJHOI» MEHTaJIbHOCTI)
BJIACTMBI TaKi IICUXOJOTIYHI 0COOJIMBOCTI, SIK BI/TYY>KEHICTDb Ta HEJOBIpa /10 MPeJICTaB-
HUKIB BJIaJIV, YIIEBHEHICTH, 110 Y KOHTAKTaX i3 HUMU TPIOPUTETHUM € TOTPUMAHHS
TPaAMIlill Ta HOPM €THIYHOTO 1 PEJIriiHOTrO CEPeI0BUIIA, HABITh SIKIIO BOHU OYEBUIHO
HOPYIIYIOTh BUMOIH 3aKOHY jiep:KaBu nepebyBants. [IpukaagaMu Takol HOBEAIHKY
€ BUIIAJKU KPOBHOI IIOMCTHU CePeJl IHO3eMIIiB, 3a/IMIIeHHs] IUTUHI B HeOe3Ielli, JKop-
CTOKe TIOBOJI’KEHHS 3 JKIHKaMU, SKi MOPYIWIN AaBHI Tpaauilii. [Ipu oMy xapakTep-
HOIO BiIIOBI/TIO0 TaKUX OCi0 Ha MUTAHHS MPAI[iBHUKIB TIPABOOXOPOHHUX OPTAHIB PO
Te, Y1 BiJIOMO BUHHUM, 1110 BOHU IOPYUIYIOTh KPUMiHAJIbHE 3aKOHOABCTBO JIePsKaBU
riepeGyBaHHs, MOMIMPEHOIO € Bi/IMOBI/Ib, 110 Tie He MA€ 3HAYEHHSI, OCKIJIbKI YeCTh Ta
3BMYal Pojly Ta eTHOCY — HalBHINA IiHHICTD [13, c. 46-47].

YKpaiHCbKi KPUMIHOJIOTM TaKOK BUBYAJIW ITPOSIBU 3JI0YMHHOI JiSIIILHOCTI TIpeji-
CTaBHUKIB oKkpemux HailioHaabHocTeill. Tak, A. @. 3eniHCcbKUIl 3a3HAYA€E 3 IHOTO
MIPUBOJLY, IO HEMOJKJMBO HE BIJI3HAYUTHU Ii/BUIIEHOT KPUMIHAJBHOCTI JEIKNX
HAIllOHAJIBHUX TPYI, ocobanBo mirpanTiB 3 IliBaiuHoro Kaskasy, Asepbaiijskany,
Cepenaboi A3ii; 3JI04MHHA JiSJIbHICT IIUTAHChKUX KJIAHIB SBHO aKTHBI3yBasach i,
K TIPaBUJIO, 3a/IUIIAEThCS Geskapuoio [14, ¢. 11-12].

Onni€ero i3 1iJieli HAOTO eMITIPUYHOTO JIOCTiPKeHHS (SIKe TMOJISATao B y3arajib-
HeHHi MaTepiais 6;13bK0 500 apXiBHIX KPUMIHATBHUX MTPOBA/KEHb, PO3IJISTHY THX
cymamu Yipaiau mpotsrom 2008—2015 pp.) takox OyJi0 BUSBJIEHHS iMOBIPHOTO
3B’SI3Ky HAIliOHAJHHOCTI 0COOU Ta BUIY BUYMHIOBAHOTO HEIO 3JI0YMHY, a MOKJIHBO
HaBITh i BUOKPEMJICHHS «HAIlIOHAJTbHUX» 3JIOYNHIB.

AHATI3yI09M YacTOTY 3aCy/KEHb TIPEJICTABHUKIB Pi3HUX HAI[IOHAIBHOCTEH, TTOMi-
YeHO TaKi OCHOBHI TeHeHIlii: 1) pocisnu HaityacTilie 3acy/KyBaauCs 3a BUNHEHHS
YMUCHUX BOMBCTB, PI3HUX BUJIB KPaIisKOK (Y TOMY YHCJI il KPaliKKU, BUNHEH] 3a
HOIEePEHBOI0 3MOBOIO IPYIIOI0 0OCiO, MOEAHAHI 3 TPOHUKHEHHSIM Y JKHTJIO), rpade-
KiB, HAHECEHHSI TIIECHUX YITKOJKEHDb Pi3HOT TSKKOCTI, MaxpaiicTBO, KOHTpabaHy,
napkosounau (cratri 305-311, 317 KK Ykpainn) ta He3akoHHE MOBOKEHHS 3i
36po€to, GOMOBUME TIPUITacaMi Ta BUOYXOBUMK PEYOBHHAMU; 2) Moidasanu — 3a
KpagiKKU Ta migpoOIeHHs TOKYMEeHTIB; 3) Oiiopycu — 3a KPamiKKW; 4) 2pysunu —
3a KpaJaiKKU 13 aBTOMOOIIIB, Tpabeski, He3aKOHHUN 30yT HAPKOTHYHUX PEYOBHH Ta
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HEe3aKOHHE BUPOOHUIITBO, BUTOTOBJICHHST, PUAOAHHS, 30epiraHHsl, TIePEBE3CHHST Ui
nepecuJaHHsg HAPKOTHMYHKMX 3ac00iB 6e3 metu 30yTy; 5) asepbaioxrcanyi — 3a rpa-
6esxi, XyJIiraHCTBO, He3aKOHHE BUPOOHUIITBO, BUTOTOBJIEHHS, TPUAOAHHS, 30epiranHs,
nepeBe3eHHsT Y1 MepecuIaHtsT HAPKOTHYHKX 3acobiB 6e3 metn 30yTy; 6) y3beku — 3a
KpaaikKu, rpabeski, po30oi Ta He3aKOHHE BUPOOHUIITBO, BUTOTOBJIEHHS, IPUAOAHHS,
30epiraHHs, epeBe3eHHsT YK MepecuiaHHsl HaPKOTUYHUX 3ac00iB 6e3 MeTH 30yTy;
7) 6ipmenu — 3a KpamizKKu Ta pos30oi; 8) 6’emuamyi — 3a He3aKOHHE TiepelpaBIeHHs
ocib yepe3 mepsKaBHUN KOPIOH YKpaiHu.

ITix yac ankeryBantst 6ausbko 1 000 ciigunx Ta ormepaTMBHUX IMPalliBHUKIB
Hamionansroi mogimii Ta CBY XapkiBcbkoi, 3akaprnartcbkoi, Onecbkoi, UepHiris-
cbKoi, Jlninponerposcbkoi, YepHriBelbkoi Ta Kuiscbkoi obacreii Ha nutanss: «Hu
noMivanau Bu y cBOIl TPaKTUIll CXUIBHICTh MPEACTABHUKIB TUX YU IHIIUX HAIlio-
HAJBHOCTEH /10 BUNHEHHSI TIEeBHUX BU/IIB 37I04MHIB?» 38,6 % PecroH/IeHTIB BiAMOBiIN
«Tak», a 13,3 % — «Biporignime Tak, HiXkK Hi». Bapiant Bianosiai «siporigHimie Hi,
aHix Tak» obpamm 8,3 %. He moroauiucs i3 HasBHICTIO TaKOTO CIIIBBIHONIECHHSI
38,8 % oci6. Komnoi Bigmosiai He obpas 1 % omurysanux. OT:Ke, BIAOBIAHO 0
JIyMKH TIPAaKTUIHUX TPAIliBHUKIB, 3B’I30K MK HAIlIOHAJIbHICTIO 3JIOYMHIIS TA BUJIOM
YYUHIOBAHOTO 3JI0YNHY BCE JK ICHYE.

[Ipn BU3HAYEHHI BJIACTUBUX TPECTABHUKAM MTEBHUX HAIIOHAIBHOCTEN 3JI0YMHIB
ITPABOOXOPOHIII HABOJMUJIM TaKi CITiBBiIHOIIEHHS:

1) yueanu — KpamiKKu; KBapTUPHI KPaIiKKH1; IMaXpaiicTBO; HE3aKOHHUN 006ir
HAPKOTUYHUX PedoBHH (30yT); Tpabeki, BUMaraHHsI; He3aKOHHE TIepelpaBJIeHHsT 0cib
yepe3 Jiep:KaBHUN KOPAOH YKpaiHu

2) mordasanu — Kpajixka, posbiii, maxpaiicTBo; migpoOJIeHHS TOKYMEHTIB,
mramiis, J[TII,;

3) ocobu rasxasvkoi nayionanvrnocmi (MAIOTHCS HA yBa3i MPeICTaBHUKU HapO-
niB KaBkaszy) — 3rBajiTyBaHHS, 3aJJ0BOJIEHHSI CTATEBOI IMMPUCTPACTI HETPUPOJIHUM
croco6oM, po36oi, rpabeski, KpajisKKK, BUMaranHst, HACUJIbHUIIbKI 3JI0YMHU [TPOTH
JKUTTSL Ta 3/[0POB’s1 0COOM; XYJITaHCTBO, HAHECEHHS TSKKUX TiJIECHUX MOMIKOIKEHb
(30KpeMa 3 BUKOPUCTAHHSAM HOa), yOMBCTBa, KBaPTUPHI KPaIixKKK, rpabdexi, po36oi,
IaxpaicTBa, HACUJIBCTBO TT0 BiIHOIIEHHIO /10 TIPE/ICTABHUKIB HAI[IOHATbHUX MEHIITNH,
KoHTpabaH/a, GOpMyBaHHsSI OpraHizoBaHUX (POPM 3JIOYMHHOCTI HA HAIliOHAJbHI
OCHOBI, TOPriBjs, KOHTpabaH/a HAPKOTUYHUX 3aC0O0iB, CYyTEHEPCTBO; OAHAUTU3M,
He3aKOHHE TieperpaBieHHs 0ci0 uepes JepKaBHUN KOPAOH YKpaiHu; 3rBaJTyBaHHS,
Higpo6/IeHHs JOKYMEHTIB, IITaMIIiB, TOPriBJIs JIOAbMHU, He3aKOHHE MOBOKEHHS 31
36poeio, aBrorpancnopti simounnu ([ATII). Cepen Hux, 30KpeMa:

— 2pY3unu — KPaJi’KKK i3 aBTOMOO1JIIB, MaxpaiicTBO, KBAPTUPHI Ta KUIIEHbKOBI
KpaJi’KKi, po300i; He3aKOHHE BUPOOHUIITBO, BUTOTOBJICHHST, TPUGAHHS, 30epiraHHsI,
HepeBe3eHHsT HAPKOTUYHUX 3ac00iB, TOPTIBJIsSI 3a00POHEHUME TOBapaMu; CXeMU i3
«BIJDKUMaHHSIM» KBapTHUD,

— @ipMenu — KPajiizKKK 3 aBTOMOOLIIB, TAaXPaiicTBO, KBAPTUPHI KPaisKKH, po36oi;
KOPYIIIiNHI 3/I0YMHM, KBAPTUPHI KPaaiKKH; He3aKOHHE BUPOOHUIITBO, BUTOTOBJICHHS,
npuabanHs, 36epiraHHs, epeBe3eHHsT HADKOTUIHUX 3aC00iB;
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— asepbaiiOxcanyi — KOPYIIIAHI TPABOMOPYIIEHHS; IAXPalcTBa; MiAPoOKa TOKY-
MEHTIB; He3aKOHHI BaTIOTHI OTepartii;

— ueuenuyi, dazecmanyi — posooi;

4) maodcuxyu — KOPYIIIIHI IPABOIIOPYIIEHHS; IIAaXPAaCTBa; MiAPOOKa JOKYMEH-
TiB; HE3aKOHHI BaJIIOTHI olleparlii;

5) crnosaxku — KpaaiKKu, MaxpaicTBo;

6) ysbexu — TiJeCHI YIIKOKEHHS; MaxXpaiicTBa, KOPYIIiiiHi TPaBOMOPYIICHHST;
HaxpaicTBa; miapoOKa JOKYMEHTIB; He3aKOHHI BaJIOTHI OTlepailii;

7) imanitiyi — MaxpaincTBo;

8) cepbu — maxpaicTso;

9) pocissnu — nocsATaHHS HA TEPUTOPIAJIBHY ITITICHICTD 1 HEJIOTOPKAHHICTh YKpa-
THU; IIUTYHCTBO; TEPOPUCTUYHI aKTH; HE3aKOHHE TIOBOKEHHS 31 30p0o€io, 60HOBUME
npuracamu abo BUOYXOBUMU PEYOBHHAMMU; KOHTpabaH1a; KOHTpabaH/[a HAapKOTHYHUX
3aco0iB; MOPYIIEHHS TOPSIIKY 3AIHCHEHHST MisKHAPOIHKX Iepejiad TOBapiB, 110 TIi/-
JIATAIOTD /IeP>KaBHOMY €KCTIOPTHOMY KOHTPOJIIO;

10) pocianu, xasaxu, mamapu — KoHTpabaHIa HAPKOTHYHUX 3ac00iB, 30poi,
CUJIBHOJIIIOYNX OTPYUHUX PEUYOBUH;

11) xumaiiyi — WNUTYHCTBO; HE3aKOHHE IIepeIpaBIeHHs 0cib yepes aepKaBHII
KOP/IOH YKpaiHu; MMOPYIIEeHHs MOPSIKY 3/IiHICHEHHS MIKHAPOIHUX Tlepejiad TOBapiB,
IO TIH/JISATAIOTh JAeP/KaBHOMY €KCIIOPTHOMY KOHTPOJII0; BOMBCTBO; HAHECEHHS Tijiec-
HUX MOIIKOJKEHb PI3HOTO CTYIEHS TSKKOCTI; He3aKOHHe Mo36aBeHHs BOJI abo
BUKPA/IEHHS JIIOJIUHU; TOPTIBJIS JIIOJIbMW; BUMATaHHST; MaXpaicTBo;

12) 6’emnamyi — He3aKOHHE IepenpaBjieHHsT 0cib yepes aep:KaBHUII KOPIOH
Ykpainuy;

13) espei — rocnofapehKi 3JI09MHH, MAXPANCTBO;

14) apabu ma Bausvkuii Cxid — XyIiraHCTBO, 3JI0YUHI IPOTH KUTTSI Ta 30POB’s,
€KOHOMIYHI 3JTOYNHU, HAHECEHHS TiJIECHUX TOMKO/KEHDb Pi3HOI TSIKKOCTI, He3aKOH-
HIIT 00iT HAPKOTUYHUX 3aCO6IB, ICUXOTPOITHUX PEYOBUH; HE3AKOHHE TIePErPaBICHHS
0cib yepes gepsKaBHUN KOPAOH YKpaiHu; 3TBAJTYBaHHSI, HACUIbHHUIIbKE 3a[0BOJICHHST
CTaTeBOI MPUCTPACTI HEMTPUPOIHIM CIIOCOOOM; MaXpaiiCcTBa;

15) memmnowxipi appuxancoki Hapoou — HapKO3JIOUNHH, XyJIITaHCTBO, YOMBCTBA,
TLIECHI TIOMIKO/KEHHS Pi3HOI TSKKOCTI, MIaxXpaiicTBO;

16) zazaysu — Kpaji’KKu, HAHECEHHsI TIJIECHUX YIIKOKEHb, po360i, rpabexi,
KpaJlizkKa OTPYTOXiMiKaTiB;

17) mypxu — He3aKoHHe NepenpaBiIeHHs 0cib yepes Jep:KaBHUN KOPAOH YKpainu;

18) nisanyi — maxpaiicTBa 3 BUKOPUCTAHHAM MaTrHITHUX KapTOK.

[Ipore, Ha Hatly TyMKY, OCTaTOYHY Bi/INOBiIb HA TUTAHHSH, YU € CTOBIICOTKOBUI
3B’430K Mi HallOHAJIBHOIO HAJIEKHICTIO OCOOM Ta 3JIOYMHHICTIO, HE 3MOXKE JaTh
JKozieH KpuMiHosior. HeoOXizHO 3BepHYTH yBary Ha TOil (akT, 10 MOTPaIISiOYr B
iHIIY Zep:KaBy i 3HAXOASYMCH AaJeKO BiJl OaTbKiBIIMHM, IMMITPAHT «TSTHETHCS> 10
CBOIX CITiBBITYM3HWKIB. Bi HUX BiH 6aka€ OTPUMATH MiATPUMKY, PO3YMIHHS, JIOTIO-
Mory. AJie He 3aBK/IM Taka 0coOa MOTPAIUISiE B OOIIMHY i3 TTaHyBaHHSAM IPABOMipHOI
TTOBEIIHKN — BOHA MOJKe TIOTIOBHUTH PS/IA €THIYHOI 3JIOYMHHOCTI B YKpaiHi, 1[0 came
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I crertiai3yeThCd Ha MEBHUX BUAX 3JIOYMHIB i € OCHOBOIO JIJI CTBOPEHHS OPraHi3o-
BaHUX (opM 370unHHOCTI. OTHAK HaAIlIOHATBHICTD (SIK 1 0O3HAKa MicCIl HAPOKEHHS )
HEPO3PUBHO MOB’si3aHa 31 3BUYASIMU, TPAAUINISIMU, KYJIBTYPOIO, TTOOYTOM Ta I[iHHO-
CTSIMU JIIOJIEl, 3 AKuME ifeHTu(ikye cebe iHAUBIN, 1 came 11i GJOKH CyCHiJIBHOTO
KUTTST (POPMYIOTH OCOOUCTICTD, Y TOMY YHCJI i 0COOMCTICTD 3JI0UMHIIS.

I3 iportecom mirpartii Ta TEBHOIO MipOI0 HAIIOHAJIBHOIO HAJIEKHICTIO TIOB’I3aHa i
npobJema comiaabHol camoizenTudikaiii ocobu. Tak, iHozemiii Ta ocobu 6e3 rpoMa-
JISTHCTBA, 110 TIpUOYJIN B YKpaiHy Ha ToCTiiiHe abo OBrOTpUBAJIE MicIle TIPOKUBAHHSI,
3a3HAIOTh Ha cOOi [0 TEBHUX TICUXOJIOTTYHUX (hakTOpiB. Besmka KibKicTh MirpaHTiB
cTa€ «0cobaMM, 10 BTPATUJIN CBiil TTOTIEPEHI COMiaIbHUIA CTATYC i 3HAXOASTHCS
y TIOIyKy Ta HabyTTi HOBOTO, Kpamoro» [15, ¢. 264]. Takuii ctan pedeil pU3BO-
JUTh 710 (hOPMYBAaHHS B HUX KPU3U COIIAJIBHOI caMoifieHTrdiKallii, 1o € ofHi€0 3
OCHOBHMX XapaKTePUCTUK MapriHaJbHOIO CTATyCy 0COOM i SIKy MOKHA PO3IJISAaTh
SIK KpuMiHoreHHU# daktop [16, c. 305]. Aske moanHa, 3arybsieHa y HaTOBII, Biady-
JKeHa BiJl KOHKPETHOTO JIIO/ICbKOIO CIIIBTOBapUCTBa (IPOMajii, KOMYHH, TIJIeMeHi ), B
YMOBax pyHHYBaHHsI TPAIUIIIN i CIOCOOY JKUTTsI, PO3MATIOBAHA CIIOKYCAMHU PEKJIAMH,
3a3/picTio 1 (ppycTpalliero cxuyibHa BHAJATH B CTAH JleMOPaJIi3allii, 10 MePeXoauTh
B amopaJsbHicTb [17, c. 35]. ILi nporecu i € mepimmu Kpokamu y opMyBaHHi 1Ipo-
TUTIPAaBHOI MOBEIHKY iHIUBIIA.

CoujasibHa iIEHTHYHICT 0COOUCTOCTI — 1€ Habip MEBHUX COIIAIbHO-TICUXOJIOTIY-
HUX XapaKTePUCTHK, 10 JAAI0Thb MOXKJNUBICTD 11 OTOTOKHEHHS 3 IEBHOIO COIiaIbHOIO
crisbHoTo0. ComiabHa izeHTudiKalis — 1e IpoIec caMOOTOTOKHEHHST 0COOUCTOCTI
3 COIIAJIbHOIO TPYIIOI0, TOOTO YCBiZIOMJIEHHS CBOET HaeskHOCTI /10 Hel [16, ¢. 306].

IlinHICHUN KOMIIOHEHT COI[laJIbHOI 1ZIEHTUYHOCTI 3aJIeKUTh B/l MICId, SIKe HaJle-
JKUTB TPYII B KOHKpETHOMY cycIibeTBi [ 16, ¢. 307], 1m0 oImiHIEThCsS SIK Cy0' €KTUBHO
CaMUM IHAMUBIZOM, TaK i 00’€KTHBHO 3 GOKY coriymy. I[i o6cTaBuHM Aaf0TH THiACTaBy
YYEeHUM BUOKPEMJIIOBATH TUMYACOBI aCIeKTH COIIaJbHOI 1IEHTUYHOCTI: 1H/UBI/
OIIHIOE i1 aHa/I3y€e He JIUIIe TPYIH, 10 GKUX BiH HaJeXXaB paHillle Ta HAJIeKUTh Y
KOHKPETHUI 1epioz yacy, a i mianye MailOyTHIO, TaK 3BaHy COL[aJbHY ieHTUYHICTD
[18, c. 306].

Bucnoexu. CtBep/pKyBaTi HalleBHE PO ICHYBAHHS 3B’43Ky MiXK HAI[lOHAJbHI-
CTIO 0COOM Ta BUAOM i 3I04MHHOI AisIbHOCTI He MokHA. OMHAK CXMJIbHICTD IIpej-
CTaBHUKIB TI€BHOI HAI[iOHAJbHOCTI 0 BUMHEHHSI KOHKPETHUX BUJIIB 3JIOUNHIB HE
MO’KHA BUKJIIOYATH, IIPO 1O CBiYaTh MaTepiayii CJIi[40-CyZI0BOI NpakTuku. [le moxe
MOSICHIOBATHCS He CTIIbKY TEMIIEPAMEHTOM YU HAIIOHAJLHUM XapaKTePOM 0cobu,
a HasIBHICTIO TTEBHOI <«Hillli» Yy 3JI04WHHOMY CBITi, 5IKy 3aIlIOBHIOIOTH TIPE/ICTABHUKHU
MEeBHUX HAPOJIiB. 3Bi/ICK 1 BUHUKAE TIeBHA 3JIOYMHHA «CIIeTliai3alisy.

B osnari MapriHaJbHOCTI K IIIHHICHOTO KOMIIOHEHTY COILa/IbHOI 1IeHTUYHOCTI
rPOMAJISTH iHIIUX JiepkKaB Ta ocib6 6e3 TpoMajTHCTBA MICTSATHCS JIBA OCHOBHHX
ACTIeKTH, M0 MOXKYTb BIUIMNBATU HA (POPMYBaHHS 3JI0YMHHOI MTOBE[IHKYA B IMMITpaHTa:
Kpu3a camoifeHTudiKaIlii y HOBUX /IJiS HbOTO COTIaThbHUX YMOBAX Ta ileHTH(hIKaIlisg
cebe SIK YaCTUHU COILAJbHOI TPYITH, 1[0 € OCHOBOIO [IJisl TUX YH iHIUX (HOPM 3J10-
YUHHOI IISJIBHOCTI B YKpaiHi.
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Moral and psychological features of criminal’s personality, who is an immigrant in Ukraine

One of dangers of the immigration process in Ukraine is the crime rate’s increasing. As usual,
immigrants have different, than residents, both appearance and moral features. That’s why researching
moral and psychological features of criminal’s personality, who is an immigrant in Ukraine, will further
create an integrated <portrait> of this type of criminals for developing well founded crime prevention
measures.

The goal of the article is to describe moral and psychological aspects of criminological characteristics
of the criminal’s personality, who is an immigrant in Ukraine (with a status of a foreigner or a stateless
person). Based on an empirical study and results of a survey of law enforcement officials the author also
tried to establish a connection between person’s nationality and a kind of committed crime.

The complexity of scientific researching of moral and psychological features of a person lies in the
Jact that such features are deeply ingenerate and subjective. Criminologists says, that a person’s behavior
choice depends on world view and moral principles, because every choice take precedence of want, motive
and aim of activity, which are based on a person’s social ideal. This ideal is determined by current culture,
civilization’s character and person’s capability to understand human’s being meaning.

In the article the author paid attention to ethnopsychological peculiarities of criminals of different
nations, type of their mentality and the problem of immigrants’ self-identification in admitting state.

The conclusions of research are:

1) criminologists can’t totally deny or corroborate the inclination of some nationalities to commit
certain crimes. More often the choice of type of committing crime depends on criminal <niche» in the
criminal world, which is occupied of defined nations;

2) the marginality as a feature of criminal’s personality, who is an immigrant in Ukraine, characterizes
two main aspects, which can influence on criminal’s forming: the problem of immigrants’ self-identification
in admitting state and identification with a criminal groups, composed on the nationality’s base.
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AESAKI MTAHHA BUSHAYEHHSA BUHU 5K
ObOB’AA3KOBOI O3HAKHU CYB’EKTUBHOI CTOPOHU
CETMAPATU3MY

B ocnosy docridacens npobremu cy6’exmusoi cmoponu cenapamusmy nokiaoeno ichyioui 6 Hayuyi
KPUMIHAILHO20 NPABA 3G2ANbHOGUSHANT NO3ULIT CYO EKMUBHOT CIMOPOHU KPUMIHATLHO20 NPABONOPYULEHIL,
11020 3micmy, eiemenmic ma osuax. Ocobausy yeazy npudileno GuGUeHHIO MAKoi 0CHOGHOI Kamezopii
cy6’exmuenoi cmoponu, six suna. Poseisdaemvcs numanus cyé eKmMuSHUX 03HAK KPUMIHALILHUX NPABONO-
PyuLers NPOmu 0CHO8 HAULOHANLHOT 6e3neku YKpainu, 0esKi 3 HUX 63s1mi Hami 3a 0CHO8Y Y 00CHiIONCeH i
npouecis cenapamusmy 8 Ykpaiui.

Kirouosi ciroBa: cy0’ eKTHBHA CTOPOHA KPUMIHATIBHOTO MTPABOIOPYIIEHHSI; BUHA; IPSIMUIT YMICEJ;
iHTeIeKTyaIbHIIT MOMEHT; BOJIbOBHI MOMEHT; CelapaTiaM; OCHOBH HAIIOHAIBHOI Oe3lieku YKpaiHu.

Bempoeas /]. B., aciiupantka kadeapbl yTOJI0BHO-IIPABOBbIX AUCLUILIMH, XapbKOBCKUN HAIKO-
HaJIbHBI YHUBEPCUTET BHYTPEHHUX €)1, YKpauHa, I. XapbKOB.
e-mail:dasha15@ukr.net ; ORCID 0000-0002-4811-0706

Hexkotopble BOIPOCHI Onpe/esieHnsi BUHbI KaK 00sI3aTEJIbHOTO NPU3HAKA CyObEKTHBHOH CTO-
POHBI cenapaTH3Ma

B ocnosy uccredosanus npobaemvl cybpeKmugHol cmopoHvl Cenapamusma noioNceHvl Cyuecmsyio-
wue 6 Hayke yeoi061H020 NPABa OOWENPUSHATHBIE NOZUUUL CYOBEKMUBHOL CMOPOHLL NPECYNICHU, ee
codepacanus, snemenmos u npusinaxos. Ocoboe sHumanue yoeieHo Usyuenuio maxot 0CHOBHOU Kame-
20pun cyOLeKMUBHOU CMOPOHbL Npecmynienus, Kax euna. Paccmampueaemcs eonpoc cybsexmueHvix
NPUHAKO8 NPeCynieHull nPOmue 0CHO8 HAUUOHAILHOU 0e30nacHocmu YKpaunvl, HeKOmopvie U3 Hux
NOJ0NHCEHVI 8 OCHOBAHUE UCCIEO08AHUSL NPOUECCO8 CENapamu3ma 8 Yxpaume.

Kirouessie cioBa: cyObeKTUBHASI CTOPOHA MPECTYIICHUS]; BUHA; MIPSIMOIl YMBICE; HHTEIEKTY-
AIBHBIIT MOMEHT; BOJICBON MOMEHT; CETIAPaTH3M; OCHOBBI HAIIMOHAIBHON 0E30MaCHOCTH YKPAUHbL.

Bcmyn. [1paBunbHa cotliaTbHO-TIPABOBA OIIIHKA JIFO/ICHKOT TTOBEIIHKY € OJTHUM 3
HABKIMBIIINX TPUHIINTIB BiTOBITATBHOCTI 0cOOM 3a BunHeHe Helo aisius. [Toso-
JKEHHsI 11010 CyO’€KTUBHOI CTOPOHU € HEBII EMHOIO YaCTHHOIO BU3HAYECHHS HASIBHOCTI
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B [IiX 0cOOM CKJaMy KPUMIHAIBHOTO TPABOMOPYIIEHHS. JK BaXJIMBUN Ta caMo-
CTIHHWIT eJIEeMEHT CKJIa/ly KPUMIHAJIBHOTO MPABOMOPYIIEHHS, O3HAKU CY6 €KTUBHOI
CTOPOHU CYTTEBO BILIMBAIOTH Ha CYCIIIbHY HeOE3IeKy i, BiAMOBIHO, TPABOBY OIIHKY
BUYMHEHOTO JIiSTHHS; BUCTYNAIOTh (haKTOpaMU PO3MEKYBAHHS PI3HUX KPUMiHATbHUX
MPaBOIOPYIIEHb y Mporieci X KBasidikailii, BIJIWBAIOTh HA IHAUBIyai3allito Bijo-
BiIaJIBHOCTI Ta MMOKapaHHS.

Ananiz ocmannix 0ocaioxcens i nyonikauii. I1pobaeMHIMU TTHTAHHAMEI KPUMi-
HAJIBHUX [IPABOIOPYIIEHb IPOTH OCHOB HAIIOHAIBHOI OE3IIEKN CBOTO Yacy 3ailMaJIiCst
O. @©. banrtumes, O. B. [llamapa, B. II. €menbsanos, B. . Tamiit, M. I. MeabHuk,
M. I. Xasponiok, B. A. Jlinkan, B. O. Hasporbkuii, A. B. CaBuenko Ta in. Onnak
OCTaHHIM YacoM yBara 0 Ipo0JieMy OXOPOHK OCHOB HalliOHAJIbHOI Oe31eku YKpaiHu
HaOysa roctporu. Ile 3acBiguniau 3axurieni auceprartii 3 miei temaruku: 1. B. [liop-
nina «KpuminaiabHO-TIpaBOBA Bi/IMOBIIATBHICTD 32 [1ii, CIIPSIMOBAHI HA HACUJIBHUIIbKY
3MiHYy YU TIOBAJIEHHST KOHCTUTYIIITHOTO Jiasy abo Ha 3aXOIJIEHHS IeP/KAaBHOT BJIa1»
(2008), JI. B. Momugra «KpuminaibHa BiAATIOBIAQIBHICTD 32 3JI04MHU TTPOTU KOH-
CTUTYIIHHUX OCHOB HallioHaJAbHOI Oesneku Ykpainm» (2011), M. A. Py6amienko
«KpuminanpHa BiZIMOBIIATBHICTD 32 MOCATAHHS HAa TEPUTOPIATbHY IJICHICTD i
HesloTopKaHHIicTh> (2015).

Memoto cratTi € BUBYeHHsI cy0’'€KTMBHOI CTOPOHU CelapaTu3My, BUHU Ta ii
dopm.

Buxnao octoenozo mamepiany. Cy6'eKTHBHA CTOPOHA KPUMIHATIBHOTO MTPABOIIO-
PYIIEHHS € OHUM 3 HaBaKJIMBIIINX TIOKA3HUKIB CTYIIEHST CYCITiIbHOI HeOe3MeYHOCTi
snounnipt. Came cy6’eKTHBHA CTOPOHA BiOOpasKa€e MpoOIlecH, sIKi BiOYBalOTHCS Yy
HCHXIiIl OCyaHOI 0cobu.

Cy6’ekTrBHA CTOPOHA KPUMIHAJIBHOTO MPABOMOPYIIIEHHS — I1€ BHYTPIIIHE, MICU-
XiuHe cTaBJIeHHS 0COOM 10 BUMHEHOIO CYCHIIbHO HeOe3IeYyHOro issHHS Ta Horo
HACJII/IKIB, 1110 XapaKTepPU3yEThCS BUHOIO, MOTUBOM i MeTOI0 310unny |1, c. 44]. [lesxi
HAYKOBIII B OKPEMUX BUIAJIKAX BUILISAIOTH TAKOK €MOIIITHUN CTaH 0COOM B MOMEHT
CKOEHHSI KPUMIHAILHOTO TIpaBoTiopyIneHHst [2, ¢. 227-229]. Ak 060B’s13k0Ba 03HaKa,
BOHA PIJIKO 3YCTPIYAETbCS B HOPMAX 3aKOHY, ajle 32 HAsIBHOCTI MOXe BIJIMHYTH Ha
kBasridikaiio abo Ha MpusHaueHHsT nokapaHHst. 1o crocyeThest eMoltiii, siki 37104n-
Hellb BiI4yBa€ 10 BiJIHOMIEHHIO /10 BXKe BYNHEHOTO KPUMiHAIBHOTO IIPABOIIOPYIIEHHS,
TO BOHU KOAHUM YMHOM He BizloOpaskaroTbCsl Ha cy0O’'€KTHBHIN CTOpPOHi, TOOTO He € i
o3Hakoio. He moskeMo He miorojutucs 3 mosutiieo I11. MaTuieBchbKoro, SIKUi 3a3Ha4aE,
1110 cy6’€KTHBHA CTOPOHA 3JIOUMHY — I[e MIPOIEC MUCJICHHST, OasKaHHs 1 BOJII JIIOMHH,
y SIKOMY BiJOMBAIOTHCS 30BHINTHI 0OCTaBUHM, MTOB’sI3aHi 13 YYMHEHHSAM 3JI0YKHY, Iie
BHYTPIIITHS CYTh 3JI0YUHHOTO [IiSTHHS, 11€ BHYTPIIIHI MPOIECH, IO BifOYBAIOTHCS B
HCUXIiTli OCY/THOI OCOOM TIi/| Yac BUMHEHHsI HEto Tlepei0ayeHOT0 KPUMIiHAIBHUM 3aKOHOM
cycrisibHO HebeaneaHoro AisHus [3, ¢. 169]. dk 6aunmo, y 3MicT MOHATTSI HAYKOBEIb
BKJIQJIA€ BUKJIIOYHO Ti MICUXOJIOTIUHI ITPOIECH, TIIO BiZIOYBAIOTHCSI B MOMEHT BYMHEHHSI
KPUMiHAJILHOTO TIPaBOTIOPYIeHHsI. AJie He BapTo 3a0yBaTH, 1110 BaKJIMBOO iH(GOpMa-
I€I0, 110 CIIPUSIE YITKOMY BCTAaHOBJIEHHIO CY0'€KTUBHOI CTOPOHM, MOJKE CTATH aHaJIi3
HOBEIIHKU 0COOU TIie 10 BYNHEHHSI repeibaueHoro KpuMiHaabHIM KOJIEKCOM JIisSTHHSI.
Ax cupasenyuBo 3ayBaxkye b. . [letenin, «po3risg BYNHEHOTO 3JIOYNHHOTO aKTy
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HOBE/IHKK 3 OIJISILY Ha IIONEPEHIO AiSIbHICTh 0COOM Ja€ MOKIMBICTD 3'ICYyBaTH TICU-
XOJIOTTYHMIA 3MICT BCi€l Ti fisiibHOCTI 3aranom» [4, ¢. 16]. I. Bukees posrisgae cy6’ex-
THBHY CTOPOHY SIK BCIO TICUXIYHY [isIbHICTD Cy0O'€KTa 3JI04MHY, 10 6E30CePEHbO
06yMOBIIIA Ta CYTIPOBO/KYBAJIA BAMHEHHSI CYCITIIbHO Hebe3nedHoro maistams [5, ¢. 11].

Jlocmimpkenns: cy6’€KTUBHOT CTOPOHU KPUMIHAJIBHOTO TIPABOIOPYIIEHHS 3 ypa-
XYBaHHSM YCiX 11 CKJIQZIOBUX, a caMe (DOPMU BUHU, 3MICTOBHOCTI Ta CIIPSIMOBAHOCTI
YMUCJTY, MOTHBIB Ta I[iJIell, JaCTh 3MOTY CTBOPUTHU MMOBHY KapTUHY OOIPYHTYBaHHSI
KPUMiHaJIbHOI Bi/iNoOBilanbHOCTI. IIpalfiooun 3 MMy KaTeropisiMu y CyKyITHOCTI, MU
3MOJKEMO CTBOPUTH YSIBJIEHHSI CTOCOBHO TOTO BHYTPILITHHOTO TPOILECY, 10 BiaOyBa-
€TBCS Y TMCUXIII 0cOOM, 3pPO3YMITH 3B’SI30K MiK CBIJOMICTIO Ta BOJICIO 3 BUMHEHIM
CYCIILIbHO HeOe3IeyHuM AigHHAM. AJle He ¢z 3a0yBaTH, 10 BIMHA, MOTUB Ta IIiJIb €
CaMOCTIITHIUMHY TICXOJIOTIYHUMU SBUIIAMU, Oe31ocepeHbO Ha/liIeHi TEBHUM, JIHIIE
iM IpUTaMaHHUM, 3MiCTOM.

[lepime, 3 4Oro NMPUITHATO MOYUHATH JOCTIKEHHST Cy0' €KTUBHOI CTOPOHU KPH-
MiHAJIBHOTO TIPABOMOPYIIEHHS, € BUHA. BuHa — 11e spo cy0’ €KTUBHOI CTOPOHH, 1110
BUPaKa€ ICUXiYHe CTaBJeHHsI 0COOM 10 BYNHEHOIO CYCIIIBHO HEOE3MEeYHOTO AisTHHSI.
BizcyrHicTh BUHM — BiZICyTHICTh Cy6'€KTMBHOI CTOPOHH, BiAIIOBIAHO I CKJIaLy KPH-
MiHQJIBHOTO TIPABOTIOPYIEHHS. ¥ 3B’A3KY 3 IIUM YNHHUM KpuMiHATBHUM KOJIEKCOM
Ykpainu (Posmin V) 3akpinieHo HOpMH, 110 BU3HAYAIOTH TTOHATTS BUHU Ta ii (hopM.
OxpiM TOrO, Mi’KHAPOJHUM TPAaBOM TaKOK BCTAHOBJEHO HOPMHU, 110 BU3HAYAIOTH
BaKJIMBICTh TAKOTO €JIEMEHTY, Ik BUHA. [IprMipoM, KOXKeH, KOro 0OBHHYBAa4eHO Y
BYMHEHHI KPUMiHAJIbHOTO IIPABOIIOPYIIEHHS, BBAKAEThCS HEBUHYBATUM JIOTH, I0KU
fioro BuHY He Oy/ie J0BeleHO B 3aKOHHOMY mopsiaKy [6; 7]. Ha ocHoBI moJosxkeHb
yKasaHUX MiKHApOIHKMX JOKYMeHTIB 110 Koncturyiii Ykpainu 6yJ0 BKIIOYEHO CT.
62: «Ocoba BBa)KaETHCSI HEBUHYBATOIO Y BUMHEHHI 3JI0YMHY 1 He MOKe OyTH TTij1ana
KPUMiHAJIBHOMY MMOKapaHHIO, I0KH 1l BUHY He Oyjie JOBEeHO B 3aKOHHOMY TIOPSIIKY
i BCTaHOBJIEHO OOBUHYBAJIBLHIM BUPOKOM Cyay» [8].

OT:ke, BUHA € OCHOBHOIO KaTeropi€io cy0 €éKTUBHOI CTOPOHW, IO CTAHOBUTD
€06010 TICUXiYHe CTaBJIeHHsT 0COOM JI0 MSTHHS 1 f0TO HACIAKIB ¥ hopmi ymucay Ta
HeobepekHOCTI. BuHa BK/IOYae B cebe iHTeIeKTyanbHi 1 BOMbOBI eeMeHTH. Tak, y
MUTAHHSIX BU3HAYEHHs Cy0 €KTUBHOI CTOPOHU 3JI0YMHIB ITPOTH OCHOB HAI[IOHAJIBHOT
6e3rekr YKpaiHu HayKOBIl POOGJISATH OJHO3HAYHMI BMCHOBOK, 1[0 BKa3aHi KPHMi-
HaJIbHI PABOMOPYIIEHHST BAMHSAIOTHCS BUKJIIOYHO Y popMmi ipsmoro ymucay |9, c. 27;
10, c. 256; 11, c. 19]. Jocnimxkenns mpobieMu BiAIOBIIaJIbHOCTI 3a cernapaTh3M B
YKpaiHi ga€ micTaBu CTBEP/KYBATH, IO JIeSIKi 3 BKa3aHWX KPUMIHATBHUX TPABOIIO-
PyIIeHb MPOTH OCHOB HAaIliOHAJIBbHOI Oe3lekn YKpaiHu mepeadayaoTb BiANOBiiab-
HicTh came 3a cenapatn3M. CemapaTusM JOCTIBHO 3 JIaT. separatus — BiZIOKpEMJIEHHS.
BimokpemiieHHs1, y SIKOTO € CBOSI MeTa, caMe Ha OCHOBI IiEl MeTH MOJKHA 3pOOWTH
BHCHOBOK CTOCOBHO MPOTHIIPABHOCTI a0 MPABOMIPHOCTI 1IbOTO SIBUIIA, OCKIJIBKI
He BCi JIisTHHS, 1110 BXOJSTDH /10 CKJIaly TAKOTrO IOHATTS, K «CenapaTu3M», € KpUMi-
HAJbHO KapaHUMHU.

ToBopsiun PO MPOTUTIPABHICTH TAKOTO ABUIIA SIK CellapaTu3M, a came Horo
KpUMiHaJIbHO KapaHux (opm, 3a ski B YKpaiHi mepeadadeHa KpuMiHaIbHa BiAMOBi-
JAIbHICTD, CJIIJI YKA3aTH, 10 TaKa AisSIbHICTh MOKe OYTH BUMHEHA JIMIIE 3 TPIMUM
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ymucsoM. To6To 0coba, yCBIZOMIIIOIOUH, [0 BYMHSE MEBHE CYCIHIIbHO Hebe3leuHe
JISIHHS, anpiopi He MoKe He OGaxkaTu HOro BUMHEHHs. Y I[bOMY pasi aKIeHTYEThCs
yBara Ha ii BOJI, SKa CKOHIIEHTPOBAHA HAa BUMHEHHSI caMe TAaKOTo [isTHHS, BOHO €
GakaHUM JIJIsT Cy0'€KTa KPUMIHAJILHOTO MTPABOTIOPYIIIEHHST, HABITh SKIIO TPU I[LOMY
ocoba MO)Ke BHYTPIIIHBO HE MOTO/KYBATUCS 3 IMM, 1i BOJISI BCe OJHO CKOHIIEH-
TpOBaHa HAa BYMHEHHS TAKOTO IIPOTUIIPABHOTO JAisSiHHA. B OCHOBY naHOro aHasisy
HOKJIAZIEHO JOC/iIKEHHsT Takoi (popMu, siK yOJIivHI 3aK/INUKH, 3a SIKi mepeabayeHo
nokapanHs 4. 2 c1. 109 KK Vkpainu ta 4. 1 ct. 110 KK VYkpainu. Cepes HayKoBIIiB
TPUBAIOTh AMUCKYCII 11[0/10 BU3HAYEHHSI METU K 00O0B’I3KOBOI O3HAKU TIPU Ty O UHIX
sakimkax. I[1o-pisHOMY pOBIVISZAIOTH METy SIK Y BUIAAKaX BU3HaueHHs ii 060B’s13-
KOBOIO IIPU TIyOIIYHUX 3aKJUKaX 0 HACUJIbHUIIBKOT 3MIHU Ta TTOBAJEHHSI KOHCTH-
TYIiHOTO JTaxy abo 0 3aXOIJIEHHS Jep/KaBHOI BJajM, Tak i MpW BU3HAYEHHI 11
000B’sI3KOBOI0 O3HAKOIO MPH ITyOJIYHNX 3aKJIUKAX /10 MOCATAHHS Ha TEPUTOPIaIbHY
IJTICHICTD 1 HEJJOTOPKAHHICTh YKPalHMU.

Biacyrnicts Takol MeTH, 9K CTBEPIKYIOTD JledKi HAyKOBII, MOKe CIIPUYUHUTH
MPUTATHEHHS /0 KPUMIHAJIbHOI Bi/IMOBIZIAIbHOCTI 1HAKOAYMILiB, TPUTSATHEHHS TPO-
MaJIsiH 10 KPUMIiHAJIbHOI BiIIOBiZabHOCTI 3a Oe3BiANOBiganbHy GajlakaHUHY K 3a
3JIOUMHU MIPOTU OCHOB HaIlioHAIBHOI Gesmniexku [12, c. 116]. Tuma xareropis BueHuX
He Tepebavyae MeTy Ik 000B’SI3BKOBY O3HaKy ckJaay 3mounny [13, c. 228]. Haykosii
3a3HAYAIOTH, IO BiIMOBIMAIBHICTD Y IHOMY Pasi Ma€ HECTH it 0c00a, sTka 0COOMCTO He
mae takoi Metn [14]. ¥ u. 1 c1.110 KK Vkpainn mera sik 000B’s13K0Ba 03HaKa BKa3aHa
y camiii cTaTTi, o 03HaYa€e Oe3MoCcePeHE ii BpaxyBaHHs y MUTAHHSIX 3aCTOCYBaHHSI
BKa3aHOI HOPMH JI0 BUHHOI 0ocobu. Takoro MeToro € 3MiHa Mex TepuTopii, abo aep-
’KaBHOTO KOpAOHY Ykpainu [15, ¢. 21].

Bapro 3asHaunTy, 1110 GiABIIICTh KPUMIHAJIBHUX IIPABOIOPYIIEHDb IIPOTH OCHOB
HaI[lOHAIbHOT Ge3TeKn YKpaiHu € KPUMIHAJIBHUM TIPABOMIOPYIIEHHSIM i3 (hopMabHIM
CKJIaZIOM, TOOTO TaKuM, II[0 BUKJIIOYAE CYCIIIbHO HeOe3MeuHi HACHIAKNA. 3IT0YNHA
3 (hopMaTIBbHIM CKJIaJOM — Il€ TaKi 3JI0YMHH, /s HasIBHOCTI 06’€KTUBHOI CTOPOHM
SAKHMX 3aKOH BUMara€ BCTaHOBJICHHS Juile AisiHud [16]. Y snounnax i3 popmaabaum
CKJTaJIoM 0c00a YCBIIOMJTIOE CYCITLIBHO HeOe3IeuHiT XapaKTep CBOTO JisTHHS 1 Oakae
itoro Bunnenus [17, c. 159].

[To3asik HpeThCst PO MPSIMUN YMUCEJ TIPU BYMHEHHI celapatusmy, 06OB’s3-
KOBUM € aHaJsi3 [IeBHUX O3HaK, 1110 MOro XapakTepusyloTb, a caMme: iHTeJeKTyaJbHOl
Ta BOJIOBOI O3HAKW. 3arajioM TOTPIOHO PO3YMITH, IO JAOCIIKEHHS Cy0 €KTUBHOI
CTOPOHM KPUMIHAJIBHOTO IIPABONOPYIIEHHS 0e3 BpaxyBaHHs BCiel AisIbHOCTI iHAU-
Bijla, 30KkpeMa it THX (GaKTHYHUX YMOB BUMHEHOTO, IO BiAIOBIAAI0TH 00’ €KTUBHUM
O3HAKaM CKJa/ly KPUMIiHAJIbHOTO IPABOMOPYIIEHHS, HEMOXKJINBE.

Anasizytoun cy0’'€KTHBHY CTOPOHY CelMapaTU3My, JOIIbHO BUBUYUTH YCi CKJIA0BI
dakTHYHUX 03HAK isHHS (00’€KTa, 06’EKTUBHOI CTOPOHM, CYCHIJIBHO HeOEe3euHMit
XapakTep MisgHHS, IPOTUIIPABHICTD), OCKIJIBKU BC1 BOHU € eJleMeHTaMU CKJIaay Kpu-
MiHAJIBHOTO TIPaBOIOPYIIeHHs. Tak, XapakTepusyioun 06’€KT KPUMIiHAIBLHOTO Ipa-
BOIIOPYIIEHHS, TIePIll 32 BCe MOTPIOHO PO3YMITH, 110 0coba YCBIZOMIIIOE, 0 CBOIMM
JUSIMU TIOCITa€e Ha TMeBHi IMIHHOCTI, KOTPi € HeBiJ'EMHOIO CKJIAQJIOBOIO YKPaiHChKOTO
cycninberBa. Ilocsranus, ki cTBOPIOIOTh HEBHUN AucHananc cepej HaceJeHHs,
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3arpoxKyIoTb MOPaJIbHil /le30pieHTallii CYCIiJIbCTBA, a 116 MOKe ITPU3BECTU BXKe JI0
HITIX, GBI CEPUO3HUX HACJI/IKIB.

Jlasti, Mu TOBOPMMO TIPO OXOIIJIEHHSI CBIZIOMICTIO BCiX 6€3 BUHSTKY O3HAK 00’€K-
TUBHOI CTOPOHM [isTHHSL, TOOTO Cy®'€KT PO3yMi€, 1110 MyOJIivHO MOBioMIIsE iHpOpMa-
11110, 3MICT SJKOI MOYKe CIIOHYKaTH OTPUMYBauUiB Ii€l iH(opmaltii 10 BUMHEHHS TeBHUX
IPOTHUIIPABHUX i1, TOOTO TUX AHTUKOHCTUTYIINHUX [isTHb, [0 MOXKYTh CIIPUYNHUTH
1eBHi (Di3WYHI YU IOPUJUYHI TEPUTOPIAJIbHI 3MIHW HE3aKOHHUM, aHTUKOHCTUTYIIII-
HUM TIJISIXOM, JIO TOTO K YMUCHO (POPMYIOUHN Y CBiZIOMOCTI BCe TUX K€ OTPUMYBaUiB
ingopmailii TeBHUX aHTUKOHCTUTYIIHNUX YCTAHOBOK.

Bizomolo € 1mo3uilist BUEHHX, SIKi CTBEPAKYIOTH, 1[0 Cy0 €KT YCBiZIOMIIOE He
CyCIiJIbHY HeOe3IeKy B3arasi, a IeBHUIA IPUTAMAHHUIT KOKHOMY BUJLY 3JI0YHUHY Xapak-
Tep CYCITJIbHOI HeOE3MEeKH, M0 BU3HAYAETHCS XaPAKTEPOM Ta CTPYKTYPOIO COIATbHIX
03HaK KOKHOTO BU/LY 3JI0YMHY, BioOpakeHUX B ix ckiaxax [18, ¢. 11-13; 19, c. 104].

[lomo nepembadentst cycrnijbHO HeOe3MEYHNX HACJIIKIB, MU 3a3HAYAIH, IO
BOHO 3HAXO/IUTHCS 32 MeKaMU BUMHEHHSI KPUMIHAJIBHOTO IIPABONOPYIIEHHS, O/[HAK
MOKEMO 3POOUTH TIPUITYIIEHHSI, 110 Cy0’'€KT BUNHEHHST KPUMIHATIBHOTO TIPABOTIOPY-
MeHHd MOKe JIUIe TPUITYCKaTh TOH (haKT, CKIJTbKY JIOJEH, 10 BiloMa SKUX JIiIIa
iHopMariist moAiGHOTO 3MICTY, BUKOPHUCTAE 1i SIK KEPIBHUIITBO /0 ii, TOOTO y AKOI
KIJIBKOCTI JIIO/IEel TaKi 3aKJIMKN MOKYTh BUKJIMKATH Oa’kKaHHS BUYMHUTH TEBHI il Ha
KOy OCHOBaM HalliOHAJILHOI Oe3mekn YKpaiHu.

[TporunpaBHicTh sIK OCTaHHIN ejieMeHT (haKTUUHUX O3HAK JIiSTHHS XapaKTepu3y-
€TbC PO3YMIHHIM TOTO, IO BUMHATH TI€BHI /il HE MOKHA, OCKIJIbKU BOHU € IPOTU3a-
KOHHUMH, TOOTO Cy0'€KTY BUMHEHHS TAKUX JisTHb He 000B’I3KOBO YCBIZIOMITIOBATH Te,
110 CBOIMU JIiSIMU BiH TIOPYIIIYE TIEBHY KPUMIHAJIBHO-TIPABOBY HOPMY. AJIKE TIPOTUTTPAB-
HICTb € 3aKOHOAABYOIO OI[IHKOIO CYCIIJIbHOI HeOe31eKH, ii IOpUANYHIM BU3HAYEHHSIM.

HepospuBHo iHTenekTyasbHa 03HaKa, 10 XapaKTepu3ye BUHY Yy (hOPMi MPSIMOTO
YMHUCITY, TIOB’sI3aHa 3 BOJIbOBOIO 03HaKoM0. [lo3ask ykazane HaMu KprMiHaJIbHE TTPABO-
MTOPYIIEHHS HAJIEKUTH /10 YMCTIa TIPABOTIOPYIIEHD 13 (DOPMaIbHUM CKIIQJIOM, 1151 O3HAKA
MaThMe TeBHI 0cOOJUBOCTI. Y maHOMY pasi MU OyZeMO TOBOPHUTH TPO CTABJIEHHS
ocobu 6e3nocepeiHbo JI0 [isTHHS, a He JI0 WOr0 HACTI/IKIB, HE IMBJSYUCH HA T€, 10
3aKOH, BU3HAYAI0YM BOJLOBUII MOMEHT YMUCJLY, TIOB’sI3y€ HOT0O He 3 caMUM [iSIHHAM, a
BUKJIIOYHO 3 0r0 HaciaKamMu. AJie € il yMKa, 110 BOJIbOBUI MOMEHT He TIOTPiOHO 3BO-
JIUTU JIAIIE JI0 BiJTHOIIEHHS /10 HACJI/IKIB, OCKIJIbKUA B TAKOMY Pa3i came JisTHHSA BTpa-
Tis10 6 BostboBuil xapakrep [20, ¢. 28]. BoboBOWO 03HAKOIO BUSHAYAETHCS CTABJICHHS
cy0’eKTa 10 CaMOT0 JiSTHHSI, OCKIJIBKU Ti HACJIIKH, 10 MOKYTh HACTATH TIPY BYMHEHHI
cerapaTuaMy, € €IMHUM IILJIMM 3 CAMUM JiSTHHSIM, TOOTO B3aEMOOOYMOBJTIOOTH iX. Came
1€ y TAHOMY pasi Ja€ 3MOTy OUIBII YiTKO BiZIOOPA3UTH TICUXOJIOTIUYHY CKIIAI0BY.

Bucnoexu. IleBHi KPOKM y BUBYEHHI TIPOOJIEMU CEMapaTU3My SIK KPUMiHATBHO
KapaHoTo [isTHHs BKe 3p00JieHo0. AJie 3 OrJIsily Ha CKJIAIHICTD SIBUIIA CelapaTu3MYy,
floro HeoIHO3HAYHE PO3YMIHHS, YMMAJIO TIUTAHb I1I€ TOTPEOYIOTh MOCIIIKEHHSI.

Ot:xe, cenapaTtusaM MoKe PO3IVISIATUCS BUKIIOYHO SIK TPOTUIIPABHE, KPUMIHAIBLHO
KapaHe saBuiie. Byab-saki misHHs, 10 Ge3rnocepeHbO MMOB’s3aHi 3 cenapaTu3MoM,
MOKYTb BUUHSITUCS BHHHOIO OCOOOI0 BUKJIIOUHO Yy (hOPMi MPSIMOTO YMHUCITY TIEBHOIO
METOTIO — 3HU3UTU BiliCbKOBU, EKOHOMIUHUI, HAYKOBO-TEXHIYHUI TTOTEHTTIAT YKPaiHU.
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Cphoroziti MPUHIIUIIOBO BayKJIMBUM € IIMTAHHS MPOTUIII Ta GOPOTHOM 3 cerapaTu3MOM
IpaBoBUM 1LIAXOM. Came KOMILIEKCHUI aHasi3 cernapaTusMy y IO THKO-1IPABOBOMY
10JTi IACTh 3MOTY OLJIBIIT YiTKO pearyBaTh Ha HOBI 3arpoO3u.
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Some of the determination of guilt as a mandatory feature of the subjective side of separatism

The article is devoted to the study of the subjective side of the crime. Existing positions in the science
of criminal law concerning this element of the crime were studied. The article used the most accurate
definitions in the study of this topic. In addition, a superficial analysis of the elements of the subjective
side of the crime was carried out, but the author paid special attention to the study of the main category —
Jault. The whole section of the Criminal Code of Ukraine regulates the issue of determining the fault in
law, in addition, the norms of international law determine the importance of this element of the subjective
side of the crime. The wine in its turn has a rather complex structure, which is also fixed by the rules of
criminal law. In the process of research, based on the scientific developments of scientists dealing with
the issue of studying the problems of qualification of crimes against the bases of national security of
Ukraine, conclusions were drawn about the commission of acts solely with direct intent. Not the last place
in the article is given to the question of intellectual and strong-willed moments that characterize guilt in
the form of direct intent.

Keywords: the subjective side of the crime; wine; direct intent; intellectual moment; strong-
willed moment; separatism; bases of national security of Ukraine.
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IIpoananizosarno ocnosHi 3axo0u GIKMUMOLOZIUHOT NPOPLIAKMUKU YMUCHUX YOUBCTNE, WO GUUNSL-
HOMbCsL 3 KOPUCAUBUX Momugis. Peanizayis 3asnauenux 3axo0ie cnpusmume 3HUNCCHHIO PIBHsL GIKMUMHOT
CXUNHHOCI OKPEMUX Kamezopill HACeNeHH CIAMU JICePMBAMU 3a3HAUCHUX 3T0UUHIS.
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Bukrumosiornueckasi MpoQUIAKTUKA YMBIIUIEHHBIX YOUICTB, COBEPHIAEMBIX U3 KOPBICTHBIX
no0ysKaeHuit

IIpoananusuposarnvt 0cHoGHbIe MEPONPUAMUS. UKMUMOLOZUNECKOL NPOPUAAKMUKU YMIUIEHHDIX
yOuticms, cosepuLaemvix u3 Kopolcmuwix nodyxcoenuii. Paccmompen xomniexc meponpusimuil, peaiusa-
UusL Komopwix b6ydem cnoco6Cmeoeams CHUNCEHUIO YPOBHS BUKMUMHOL CKIOHHOCTIU OMOELbHbIX Kamezo-
PuUll Hacerenus Cmamo JHepmeamu YKA3auvlx npecmynienui.

KiroueBble cioBa: yMbIIIeHHbBIE yOUIICTBA U3 KOPBICTHBIX OO KIEHUIT; JKePTBa MPeCTyILICHNUS;
BUKTHMOJIOTHYECKAS POMUIAKTUKA; IPEAYIPEANTEIBHOE BO3/ICHCTBHE.

Iocmanoexa npoéaemu. OnauM i3 HapsIMiB 3armo0iraHHsT BUNHEHHIO YMUC-
HUX YOUBCTB i3 KOPUCJIMBUX MOTHBIB BUCTYIAE BIKTMMOJIOTIiYHA MPO(iJaKTHKA.
Kpuminosorn 6arato pasis 3BepTaiyu yBary Ha 3a3Hau€HUil HATPSIM TPOMIiTaKTHKY
3JI0YMHIB, OJIHAK iXHI MOT/AAAN Pi3HATbCA. OHI BUeHi BBAXKAIOTh BIKTUMOJIOTIYHY
Npo(diNaKTUKY OKPEMUM HAIPSIMOM 3arajibHOI MPOMINAKTUKHY, SKUI BU3HAYAETHCS
ocobmmBocTsiMu 00’ekTa Ta mpeamera BIUBY. OO0’ €KTOM BHCTYIIAIOTH OKPeMi 0cobu
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— MOTEeHIi{THI a60 BIKTUMI30BaHi MOTEPIILI, a MPEIMETOM — KOHKPETHI BIKTUMOJIO-
riubi paxTopu, TOOTO Taki ICUXOIOTIUHI BJACTUBOCTI 0COOU, SIKi Y CBOIN CYKYITHOCTI
cBiyaTh 1o ii BikTuMoreHHy Jedopmaitito. MeToro BIKTUMOJIOTIYHOI TPOMITaKTUKI
€ yCyHeHHsI Takux jedopmariiii 3 TUM, 106 y TOAaIbIIOMY 3amo0irTH MOKIHBIT
BikTuMmizamii [1, c¢. 184; 2, c. 68]. Inmi HayKoBIi 0COOJMBICTIO BIKTHMMOJIOTIYHOTO
HanpgaMmy mpoiJlakTUKN BBAa)KAOTh CIPSIMOBAHICTh Ha 3HUKEHHS MOTEHIIHHOI
BIKTUMHOCTI IPOMa/ISIH HIJISIXOM ITPOBEJIEHHS CleliaJibHUX 3aXO0/iB 3arajJbHOIIPO-
(himakTUIHOTO XapakTepy, SKi Pi3HATHCS 3a KATETOPisIMU i TPYIIaMu HACeJeHHST;
3HMKEHHS TTOTEHIIIHOT BIKTUMHOCTI KOHKPETHUX TPOMAJISTH TIJISIXOM TIPOBEIEHHS
{010 HUX MPO(IJaKTUYHUX 3aX0/iB; 3a100iraHHs IMOBTOPHII BiKTUMI3allii rpoma-
JISTH, TIOTepIinX Bix 3imounny [3, ¢. 15]. 3aranpHuii XapakTep BiKTUMOJOTIYHOTO
HAIPMY 3a1100iraHHs 3JI0YMHHOCTI HOJISATAE Y PIBHOIIAHOBIN AiSIJIBHOCTI COLia/Ib-
HUX IHCTUTYTIB, CIIPSIMOBAHIl Ha BCTAHOBJIEHHS, YCYHEHHs abo HelTpasisaliio (ak-
TOPIiB, 0OCTABUH Ta CUTYaIlill, 1110 (GOPMYIOTH BIKTUMHY TOBEIIHKY i 00YMOBIIOIOTH
YUUHEHHSI 3JI0YNHIB; BUSIBJIEHHS TPyl PU3UKY Ta KOHKPETHUX OCi0 3 MiBUIIEHUM
CTyIleHeM BIKTUMHOCTI, BIIJIUB HA HUX 3 METOIO ITOHOBJEHHS ¥ akTWBi3aIlil iXHiX
3aXMCHUX SIKOCTEH, pO3POOJIEHHS UM MOKpaIleHHsI 3ac00iB 3aXUCTY IPOMAsH Bijl
3JI0YMHIB 1 TMOAABINOI BikTUMI3allii [4, c. 168].

Mema cmammi iondrae y BU3HAYeHHI 1 XapaKTEePUCTUIIl OCHOBHUX 3aXO/IiB
BIKTUMOJIOTTYHOT TIPOMIIAKTUKI YMUCHUX YOUBCTB, 110 BUMHSIIOTHCS 3 KOPUCIUBUX
MOTHBIB.

Buxnao ocnoenozo mamepiany. TeopeTHUHO KOKEH IPOMAJISTHUH, SIKUIT TPOKH-
Ba€ y JlepKaBi 3 TIEBHUM PiBHEM 3JIOUMHHOCTI, TaK YU iHaKIIlEe PUUKYE ONUHUTUCH
B POJIi JKEPTBU 3JI0YMHY, Y 3B’SI3Ky 3 UMM aBTOMATUYHO CTA€ HOCIEM IMOTEHITIHHOI
BiKTUMHOCTI [, ¢. 3]. Tomy rosioBHUM 3aBAAHHSIM BiKTUMOJIOTIYHOT MPOMIiTaKTUKN
YMUCHUX BOUBCTB 3 KOPUCJIMBUX MOTHBIB, Ha HAIy IYMKY, TIOBUHHA OyTH PO3pOOKa
1 peaJrizallist 3aX0/iB, CIIPSIMOBAaHNX HAa CKOPOYEHHSI BIKTUMHOI CXUJIBHOCTI OKPEMUX
KaTeropiii HaceJeHHs CTaTU JKePTBAMU 3a3HAYEHUX 3JI0UMHIB.

Hepiziko BUHUKHEHHIO i PO3BUTKY 3JIOYUMHHOTO HAMIiPy, a TaKOK BUYUHEHHIO
3JIOYMHY «CIIPUSAIOTH> OCOOUCTI IKOCTI IIOTEPIILIOro, I0T0 MOBEAIHKA, CIIOCIO JKUTTH,
B3aEMUHU 3i 3JI0YUHIIEM, IO OE3yMOBHO TIOBUHHO BPAaXOBYBATHCS MPU PO3POOTIi i
peasizariii TpoiTaKTUIHUX 3aXO0/IiB, CIIPSIMOBAHUX HA CKOPOUYEHHST BIKTUMHOI CXWJTh-
HocTi rpomajsH. Came TOMy aHaJIi3 0COOMCTICHUX SIKOCTEH 1 MOBEAIHKKM HE TiJIbKU
3JIOUMHIISA, a I TTOTEPIIJIOr0 Ma€ BeJIbMU BaroMe 3HaYeHHS.

Jocaianti 0coby moreprisioro cnpobyeMo CIMpadrch Ha AaHi, 1o Oy oTpu-
MaHi HaMU 3a pe3yJbraTaMu BUOIPKOBOTO y3araJbHEHHS apXiBHUX KPUMiHATbHUX
cripaB (KpUMiHAJIbHUX TTPOBA/IXKEHD ), PO3TJSHYTUX MICIIEBUMUA PAHOHHUMU CyJlaMu
Yxpainu 3a niepiox 2011-2013 pp. Hamu 6ysio BuB4eHo 324 KpUMiHAJIBHUX IIPO-
Ba/KEHb, BI/IMOBIZHO 0 SIKUX 3arajbHa KiJbKiCTh 3arUOJIMX YHACTIOK YIMHEHHS
YMUCHOTO BOMBCTBA 3 KOPUCJIUBUX MOTHUBIB cTaHOBUTH 338 0cib.

JlocmipKeHHsT ToKa3asio, 10 i3 3araJbHOI KiJIBKOCTI MOTEPIINX 0COOH YOJI0BIYOI
craTi craamaTh 72,6 %, BiAMOBiAHO XKiHouol — 27,4 %. BikoBuii po3momisa morep-
MiJIMX BiJl YMUCHUX YOUBCTB 3 KOPUCJUBUX MOTUBIB BUTJISIA€ HACTYITHUM YUHOM:
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noTepriyi y Bini 10 18 pokiB — 2,1 %; 18-24 — 5,2 %; 25-29 — 8,0 %; 30—-39 —
12,5 %; 40-49 — 26,4 %; 50-59 — 7,3 %; 60 pokis i crapmi — 38,5 %. Otxe mani
CBITYaTh, 10 OIJIBIIN 32 BCE BiJl yMUCHUX BOMBCTB 3 KOPUCIMBUX MOTHBIB CTPAKIAIOTH
JIOJTA 3PIJIOTO BIKY.

3a colliaIbHUM CTAaHOBHUILEM 1 POJIOM 3aHATH cepejl MOTePIiINX BUIIININCS
Taki Kareropii HacemeHus: yuni — 2,1 %; pisHopoou — 7,6 %; 6e3pobitai — 2,3 %;
BJIaCHUKH aBroTpaHcrnopty — 4,0 %; npi6ui mianpuemii — 20,6 %; npariBHuku chepu
Toprisii — 24,9 %; nencionepu — 38,5 %.

Y xoxi nocmimpkeHHs OyJio 3'sicoBaHo, 1o 77,2 % skepTB OyJiu paHilie 3HaHOMi
3i 310unHIEM, BignoBigHo 22,8 % — oAWH OAHOTO paHilie He 3HAJIU. 3a CBOIM
XapaKTepoM, BiIHOCHHU MiK TOTEPIINM i 3/0unHiem Oy y 59,3 % — npusireinb-
cokuM; 7,9 % — poaunuumy; 6,4 % — cyciacbkumi, a y 3,6 % BUIAJAKIB — JiJIOBUMMU.
OtpumaHni fafi CHiBBITHOCATHCS 3 Pe3yabTaTaMy ITPOBEICHOTO HAaMU aHKeTYBaHHS
3aCy/IKEHUX, Y X0/ SIKOr0 KOPUCJIUBI BOUBIL TaKOXK MiATBEPAUIIHN, IO 3/1€6iIbIIOro
(66,6 %) BoHu Oysin 3HANiOMI 3 MailOyTHHOIO KEPTBOIO 3JI0UMHY. TAKUM YIHOM,
Ha OCHOBI JIJaHWX IPOBEAECHUX JOCTIKEHb MOKHA BUOKPEMHUTH KaTeropii ocib, ski
MOKYTb CTAaTH JKEPTBAMU YMUCHUX BOMBCTB 3 KOPUCIMBUX MOTHUBIB.

V3arasbHeHuil TTopTpeT 0cib, sIKi MAOTh MiABUIIEHIIT PU3UK OMUHUTUCS Y POJI
JKEePTB YMHUCHUX BOUBCTB 3 KOPUCIUBUX MOTHBIB, MOKe OyTH Takwii. Y Giabmiocti
BUIA/KIB — Tl 0COOM Y0JIOBIYOI CTaTi, pijiie — jKiHOYOI. BiKOBi MOKa3HMKU KOJMBA-
10ThesT y Meskax Biz 40 10 49 pokis (26,4 %), a Takosk Big 60 pokiB i crapiii (38,5 %).
BaskjiiBe 3HaYeHHST MA€ COIiaJibHe CTAHOBUIIE, SIKE OOYMOBJIOETHCS POJIOM 3aHSITh.
Haii6ibin «puBabJMBUMI» BUSIBJSIOTHCS OCOOU, SIKI 3aiiMAIOThCS MiAIPUEMHIIIb-
Koio gisibHicTIO (20,6 %), MaioTh BigHomEeHHSsT 10 cepu Toprisii (24,9 %), a TakokK
netcionepu. CpoOyeEMO TTOSICHUTH, YOMY 3JIOUKMHIL JKePTBAMK 3JI0YMHIB OOUPAIOThH
came Taki Kareropii HacejeHHs. Tak, y J0CTaTHBO 3PiJOMY Billi OiIBIICTD JIEO/EH
yoKe BJIAIITOBAHI y JKUTTi, MAIOTh MIEBHE COIliajibHe CTAHOBUIIE, OiTbII-MEHIII CTa-
6isbHI MaTepiaibHi IPUOYTKHM, a BiATaK i HAXKUTI MaTepianbHi GJara, Ha BiAMIHY Bij
MOJIO/IIOI BiKOBOT KaTeropii. /[o Toro  mpeactaBHuku chepu Toprisii abo Majoro
6isHecy Ge3nocepeHbO MOB’sI3aHi 3 KOIITaMH, 110 B MEPILY 4epry OepeThest 10 yBaru
snounniiis. 1o & cTocyerbest 0cib meHciitHoro BiKy, TO TYT HANAIHUKKU BUXO/ISTH i3
KpuTepito hi3MuHOI cTabKOCTI JKEPTBH, sSIKa 3a3BUYAil He 3[aTHA HA aKTHUBHUIT OTIip.
Haftyacrinie iz yac Hamajy BOHM PO3PaXxOBYIOTh 3aBOJIOJITH MEHCIHHUMW BUILIA-
TaMH, SIKi JIOJIM TIOXUJIOTO BiKY, SIK IIPaBKJIO, 30epiratoTh BOMa Ha «4OPHUI JI€Hb>.
Yumano MOTEpHiInX BiJ YMUCHUX YOMBCTB 3 KOPUCJAMBMX MOTHUBIB Oyja paHiiie
3Haiioma 3i 3mounHIIME. [le mosicHoe hakT 06i3HAHOCTI OCTAHHIX PO MaTepiajbHi
CTAaTKM Ta iIMOBIpHI po3Mipu MpuOYTKY y pa3i BUNHEHHS 3JI0YMHY, & TAKOK CBIIYUTDH
PO Te, 10 TOTEPII i HATTAAHUKYA MOKYTb OyTH TPUOIU3HO 3 OJHOTO COIIaTbHOTO
cepezioBulia. Tak, 0CHITHUKN 3a3HAYAIOTh, 1110 SIK He 11apa/lakCcaybHO, ajle KePTBaMU
3araJIbHOKPUMIiHAJIbHUX 3JI0YMHIB, Y TOMY YMCJIi i YMUCHUX BOMBCTB 3 KOPUCJIUBUX
MOTHUBIB, HalfYacTillle CTaI0Th TPOMAJISIHU 13 CePEeHbOCTATUCTUIHUME JI0OXO/IaMU, IKi
BEIYTh CXOKUI 31 3JIOYMHIIMU CIIOCIO KUTTS 1 MAIOTh JIOCUTD 3arajibHi ysIBJIEHHS
PO MaTepiaJbHUIl 10CTaTOK [J, c. 8.
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3 orJsiy Ha Iie BIKTHMOJIOTIYHA TPO(ITaKTHKAa YMUCHUX BOMBCTB 3 KOPUCIHBUX
MOTHUBIB IOBMHHA BKJIIOYATU KOMILIEKC 3aXO/iB, sIKi O mepembadann K IIPOCTi Ipa-
BUJIA TIEPECTOPOTH JIJIsI TIEPECITHUX TPOMAJISTH, TaK i KOMILIEKCHI iepKaBHi MporpaMu
JIOTIOMOTH 1 3aXMCTy HaceJeHHs Bijl 3a3Ha4eHOro BUAY 3/04nHiB. Cripaioyuch Ha
pe3yJIsTaTH IIPOBEEHOT0 HaMU JIOCJIi/PKeHHS, TIPOIIOHYEMO 3aX0/I1 BIKTUMOJIOTTYHO]
npoMIIAKTUKY YMUCHUX BOUBCTB, M0 BUMHSIIOTHCS i3 KOPUCIUBUX MOTHBIB, YMOBHO
MOIIJINTA HAa OPTaHi3alliitHO-TIPaBOBi, iH(OOPMAITIITHO-BUXOBHI Ta TEXHIUHi.

Peasizartiss BIKTUMOJIOTIYHUX 3aX0/IiB 1 TPOBeIeHHS e(DeKTUBHOI TPOdITaKTIIHOI
poboTu cepejl HaceeHHsT BUMarae (hopMyBaHHST Bi/IIIOBIZIHOI OpraHi3aIliiiHOl CTPyK-
Typu. MoBa iijie Ipo CTBOPEHHS PO3raylyKeHOi CUCTeMHU JlepKaBHUX 1 TPOMaJICBKUX
YCTAHOB, ITPOBITHUM HAIPSIMOM JIiSIBHOCTI sIKUX OyJia O peaJisailisi 3aX0/IiB BIKTUMO-
Jioriunoi npodinaktuku. Hampuknan, mpoBeneHHs pi3HOIIJIAHOBUX BIKTUMOJIOTIYHIX
MOHITOPUHTIB Y KOHKPETHOMY PeTioHi ab0 cepejl MeBHUX TPy HaceJIeHHsS Aajo O
HEToTaHi pe3yJbraT. 3BiCHO, CTBOPEHHST MEPEKI TaKUX YCTAHOB Ta 3a0e3IedeHHst
IXHBOI JIIFJbHOCTI BUMaratuMe 3aaydeHHs YuMaanx (hiHaHCOBUX 1 KaJIpOBUX PeCyp-
ciB. Tomy, BUXO/sT9M 13 TAKUX MiPKYBaHb, IOIJIGHIM OYJIO ISl IOYATKY 3aydUTH
JIO 1[bOTO TIPOTIeCY y3Ke iICHYIOUi JiepsKaBHI YCTAaHOBM Ta OpraHiszailii. Tak, coiiooriyHi
IHCTUTYTH ILJISXOM IIPOBEAEHHS OIMUTYBaHb MOTJIM O 3aliMaTHCS aHAII30M BIKTUMO-
JIOTTYHUX CUTYALIIN K 3araJlbHOKPUMIHAJIBHUX 3/JI0YMHIB, TaK i YMUCHUX YOUBCTB, 110
BUMHSIIOTHCS 13 KOPUCJIUBUX MOTUBIB 30kpemMa. OTpuMaHi pe3ysraTs gaiu O 3Mory
BU3HAYNUTH JI€BI HAIIPSIMU BiKTUMOJIOTIYHOI TPOMIaKTUKY ITUX 3JI0YNHIB.

Jlo mpoBesieHHsI OAIOHNX 3aX0/1iB HEOOXITHO GE3M0CepeIHbO 3aTydaT rPoMa-
JIH. AKTUBHA MO3UIlisT 3BUYAHUX TPOMA/ISTH MO>Ke BUSIBUTHUCS Iy’Ke KOPHUCHOIO 3
BIKTMMOJIOTTYHOI TOUKM 30pYy. Hanpukiaji, TiCHO CIiBIPAIIO0YN 3 MPeJCTaBHUKAMUI
MPABOOXOPOHHKX OPraHiB, JOOGPOBOJIBII i3 YKC/Ia MEIIKAHIIB paiioHy MOTJu O Tpo-
BOJMTH iH(OPMAITiiTHY Ta PO3’SICHIOBAJIBHY POOOTY Cepejl HAaCeTeHHsI CBOTO KBapTary
ab0 OYyIMHKY, TAKUM YIMHOM 3a1100iraloun BUHUKHEHHIO I PO3BUTKY BIKTUMOTEHHUX
CUTYAITiA.

OxpiM 11bOTO, HEOIIHEHHOO /IS BIKTMMOJIOTTYHOT TIPO(MIIaKTUKN MOKe OyTH
AiSTBHICTD COMIAMBHUX CayKO. [X TPAIiBHUKN B paMKax COI[iaTbHOTO MaTPOHAXKY
Morsu 6 BeCTH IiJIbOBY BIKTMMOJIOTIYHY POOOTY 3 OKPEMUMH KATeropisiMu Hace-
JIEHHs1. Y TIepliiry 4epry MoBa H/ie PO TIeHCIOHEePiB, CAMOTHIX JIto/Iell TIOXUJIOTO BiKY,
iHBasIiIiB, aJKo- i HapKo3ajeKHUX 0cib. OCKIIbKKM caMe BOHMU, 32 JaHUMU HAIIOIO
JOCJIIPKEHHSI, HailyacTille CTaloTh KepTBaMKM YMUCHUX BOWBCTB, 1[0 BUMHSAIOTHCS
i3 KOpUCAMBUX MOTUBIB. Ha Haiy AyMKYy, AisSJIbHICTD Y 1[bOMY HaIIPsIMi JOIIOMOIJIA
6 CyTTEBO 3HU3UTH BiPOTiHICTH 3a3HAUEHOI KaTeropii HaceJeHHsS CTaTh JKePTBAMU
JOCJIIKYBAHOTO BU/LY 3JI04nHIB. J[J1sT TOTO, 1100 COMiaibHi TPAIliBHUKU OYJIH «BiKTH-
MOJIOTIYHO 06i3HaHI» i CIIPOMOKHI Ha TaKy AisIbHICTb, JOIIIBHO OYJIO T BUIIYBATH
ix KBaTi(hiKaIiio MIJISIXOM TTPOBEIEHHS CIEliai30BaHNX BIKTUMOJIOTIYHUX KYPCIB 13
3aJIy4yeHHsIM IIpalliBHUKIB IIPABOOXOPOHHUX OpraHiB.

Besnepeuo, 11i HAIPSIMU JAiSIJIBHOCTI MAIOTh 3HANTU CBOE BiZoOpakKeHHsT HacaM-
mepesn y Aep:KaBHUX Ta peTioHaJbHUX TporpaMmax. Ha skasb, 3apa3 Taki mporpaMu B
Hamrii gepkasi BizicyTHi. Icaytoui Komiiekchi nmporpamu npodiJlakTUKKA 3J0YNH-
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HocTi Ta npasonopyuienb Ha 2016—2020 pp. 3arBep/yKeHi e y KiJabKox obJac-
tax Ykpaiau: [lonxrasceokiii, KipoBorpaacekiii, PiBHenchkiil. Mix Tuwm, 3a3HaveHi
MIPOTPaMU MICTSITh 3aX0/Id 3arajibHO-POodinakTuIHOTO 3HaYeHH:a. OTKe, MOIIJIBHO
3aTBEPAUTH Ha Jiep;KaBHOMY piBHI KoMiuiekcHy miporpamy podiJlakTUKN TTPABOTIO-
pylienb, sika 6 mepeadadasa KOMIUIEKC CIEIiaTbHIX 3aX0/[iB 3 TONepPe/KeHHs BIKTH-
MHOI TTOBE/[IHKM IPOMa/IsiH. A perioHasbHi IporpamMy BapTo OMOBHUTHU BiIIIOBITHUMU
3aX0/IaMH BIKTUMOJIOTIIHOI MPOMITAKTUKN K KOPUCIUBO-HACUIBHUIIBKUX 3JIOYMHIB
3arajioM, Tak i YMUCHUX BOMBCTB, 1[0 BUYNHSIOTHCS 3 KOPUCIUBUX MOTHBIB 30KpeMa,
3 ypaxyBaHHSIM PEriOHATBHUX 0COOJNBOCTEN IMX 3JI0YIHIB.

3ayBakMMO Tako:x, 1o i"inioBanuit me y 1998 p. Ilpoekt 3akony Ykpainu
«IIpo mpodinakTnKy 3704MHIB» /0Ci Tak 1 He npuiiHATU. HuM BuU3HaYa€eThCA
KOJIO CYCITUJIBHUX BiIHOCUH y cdepi MpodiaKTUKN 3JI0YMHHOT TIOBE/IIHKH; CUCTEMA
3aXO/IiB 3arajbHOI 1 IHAWBIAYaTbHOI TPOMIIAKTUKY, SKUM MPOTOHYETHCS HAAATH
000B’SI3KOBUI XapaKTep; PETYIIOETHCST MOPSIIOK iX 3/IHCHEHHS IeP/KaBHUMU Ta Mic-
[IEBUMU OPraHaM¥ CaMOBPSIIyBaHHS; BUSHAUYAETHCST KOJIO Cy0 €KTIB, SIKi peasri3yioTh
npodiakTyHy QYHKILIO, IX MpaBa Ta 060B’A3KH, 1 0Ci0, MO0 SIKUX 3AIHCHIOIOTHCS
nepea6aveni saxoau [6]. Tomy migrpumyemo nosumio O. M. J[xKysku, 1o MaTtepi-
aJIlbHa, OpraHisalliiiHa Ta mpaBoBa 6a3a NPOMIIAKTUKY 3JI0YUHIB 3HAYHO PO3LIMPU-
J1ach, SKOM OYJI0 MPUIHATO 3a3HAYEHUI 3aKOHOTIPOEKT [7].

BaskmBe Mmictie cepest 3aX0/IiB BIKTUMOJIOTTIHOI TIPO(DITAKTUKN YMICHUX BOMBCTB
3 KOPUCAUBUX MOTHUBIB TI0Ciia€ iHGOpMaIiitHO-IIpoIaraHucTchka poboTa.

3axoau y 1bOMY HAmpsiMi MaiOTh OyTH YU HEe OCHOBHUMH, OCKIJIbKH TEBHA
YacTHUHA KEPTB YMUCHUX BOUBCTB 3 KOPUC/IMBUX MOTHBIB BIKTUMIi3yBaJlach BHACII0K
a0 ByacHOI He0OGAaYHOCTI, a00 HEIPABOMIPHOI MOBEAIHKM, 1[0 MOKe 3YMOBJIIOBATUCH
SIK HEIOCTaTHBOIO TT0IH(OPMOBAHICTIO JKEPTB, TaK i XUOAMU iX MIPABOBOTO BIXOBAHHSI.
3aBanHsaM iHGOPMAITiHHO-TIPOTATaHANCTCHKOT POOOTH 3 HaceJeHHIM Ma€ OyTu He
TIJIbKY TIePeOPIE€HTAIlig TIOBE/[IHKY JIFO/Iel 1 MTi/[BUIIIEHHST PIBHS iX TIPABOBOI KYJIBTYPH,
a i1 mponarana MopajabHocTi. Indopmartiiino-nipodisakrunyna poboTa 3 HaCEJTEeHHIM
MOJKEe MaTH SIK 3aTaJIbHUM, TaK i 1ipoBuil xapakrep. [[iboBi 3ax01u po3poOIIOTHCS
JUISL TPYII HACEJIEHHS 3 IiBUIIEHUM PIBHEM BIKTMMHOCTI, SIKi B CHJIY CBOIX OCOOMCTHX
sSKocTel, mpodeciiiHol HaleKHOCTI, 30BHINTHIX YMHHUKIB MOXYTh CTAaTH KEPTBAMHU
YMHUCHUX BOUBCTB 3 KOPUCIUBUX MOTHUBIB. Tak, HalpuKIa, /st TOro o0 morepe-
JIATH BIKTUMHY TIOBEIIHKY Cepejl HeIIOBHOIITHIX, HeOOXiIHO 3aITpOBa/KyBaTH Bi/lIO-
BijIHI BIKTMMOJIOTIYHI [IPOrpaMu Y HaBYaJIbHUII 1porec. 3 ocobamMy MOXUJIOrO BiKY
MOKHA TIPOBOAMTH IHAMBILyaIbHI BIKTUMOJIOrIYHI Geciau, a 3 ocobamu, sIKi 3aiiMa-
I0TbCST TANTPUEMHUIIBKOIO JIISIJIBHICTIO — TPYTNOBI BIKTUMOJIOTIUHI TPEHIHTU TOIIO.
CTOCOBHO OKpeMux KaTeropiii oci6 (amko- abo HapkosamexHUX) MpodiTakTHIHA
poboTa Ma€ BKJIOYATH He TLIBKK iH(GOPMAIITHY CKJIaI0BY, ajle CIPSIMOBYBAaTHCS Ha
3MiHY iX aMOPaJTbHUX MOTJIIB i (hOPMYBAHHS TTO3UTUBHUX BHYTPIIIHIX YCTAHOBOK.
Bce 11e cipusitume hopMyBaHHIO y TPOMAJISIH CTIHKNX MPAKTUYHUX HABUYOK aHTH-
BIKTUMHOI MOBEIHKU y pa3i HeOe3MeuHX CUTYAIIiil.

3axoM BIKTUMOJIOIIYHOTrO 3amobiraHHst 3arajlbHOTO XapaKTepy 3BOJSATHCS B
OCHOBHOMY /10 1H(OPMYBaHHsI HACEJIEHHS TIPO MOJKJIMBE BUHUKHEHHST HeOe3MeTHNX
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curyartiit. Vierbes mpo mpoBeieH s MIPOKOMAciTabHol pos’sicHIOBaIbHOT PO6OTH
3 BUKOPUCTAHHSIM HAOYHOI aritaiii. ¥ JMCTIBKaxX Ta Ha MINAJbTaX Ta3eT KOPUCHO
myO/IiKyBaTH peKOMEH/IAllii po eJleMeHTapHi MpaBuUJIa MEePEeCTOPOTH, IMOBOKEHHST
y PI3HUX XKUTTEBUX CHUTYaIlisIX, a TAKOXK 1HITY BIKTUMOJOTIUHY iH(MOpMaIliio, 1o
CIIpUsATUMeE TiJBUIIEHHIO MUJIbHOCTI TpoMajisiH. OKpeMy yBary cJjiji NpUAIIATI
HOMIMPEHHI0 OYKJIETiB, MaM’ aTOK 4i IIOCIOHUKIB cepell HaceJeHHs, Kl 6 MicTuin
KOHKPETHI TIOpa/ix sIK HEe CTaTH JKEPTBOK0 YMUCHUX BOUBCTB 3 KOPUCIMBUX MOTHBIB.
Taki mopaau CJaif po3podIATH CIMPAIOYNCh Ha JaHi MPaBOOXOPOHHMX OPTaHiB, sKi
ITi/] 9aC PO3CJIilyBaHHST KOPUCIUBUX HACUJIBHUIIbKUX 3JI0YMHIB MAIOTh JOCTI/IKYBaTH
00CTaBUHM BIKTMMOJIOTTYHOTO XapaKTepy y KOKHiil KOHKpeTHiii cripasi. Taka apyko-
BaHa MPOAYKI[iSA MOKE MICTUTH CTaTHCTUYHI JaHi PO KiJIbKICTh YMUCHUX BOMBCTB 3
KOPUCJUBUX MOTUBIB, a TAKOX MPUKIAAN KOHKPETHUX KUTTEBUX CUTYaIliil i peKo-
MeHali o0 6e31MevHOro MOBOKEHHS B HUX.

He mosxua He moorinioBatu BikTiModioriuny posib 3MI y 3amobiransi yMucHux
BOWBCTB 3 KOPUCIMBUX MOTHBIB. Ha Harry gymKy, iH(bopMallist o/10 mpaBuJI mepe-
CTOPOTH MOBUHHA TMOIMIUPIOBATHCS TaK CaMo, sIK i Tpomaranjia 3[0pOBOTO CIIOCO0Y
KUTTSE 200 3a00POHM BKUBAaHHS aJIKOTOJbHIX HAIOIB. Y IPOMaJChKUX Micisx (BOK-
3aJIM, TPOMAJICLKUH TPAHCIIOPT, aePOIOPTHU) Yepe3 T'YUHOMOBII MEPIOAUIHO MOKE
JIyHaTH iH(hOpMAIIis PO MOBO/KEHHS Y THX YM IHIINX Hebe3neuHnx curyaiiisx. Jlo
TOTO K, BIKTUMOJIOIIYHA peKjiaMa Moske OyTH posMileHa Ha 0i16opaax, y myHKTax
0OMiHy BaJioT, 3yIMHKAX TPOMAICHKOTO TpaHCHOPTY. BaskimBo 3a3nauntu, 1110 edek-
TUBHICTH BIKTUMOJIOTTYHOTO 3a1100iraHHsl YMUCHUM BOUBCTBAM 3 KOPUCIUBUX MOTH-
BiB 3aJI€)KUTh Bi/l TOTO, HACKIJIBKU JIIOJMHA CIIPUIIMaTUMe BiATIOBIHY iH(OpMAIIio.
Came TomMy BOHA He TIOBUHHA BUKJIMKATU MOUYTTS ocTpaxy. Hasmaku, indopmarris
Mae OyTH MO3UTHUBHOIO, HOCUTH PEKOMEHIAIIHUN XapaKTep 3 THUM, 100 3HU3UTH
PU3UK ONMUHUTUCA Y POJIi JKEPTBU 3JIOUNHY, TEPETJISTHYTH CTaBJIEHHS JI0 CBOIX BJac-
HUX YYUHKIB, a TAKOXK Bi[IHOCHHU 3 JIIOIBMHU 3 OJIM3BKOTO OTOYEHHSI.

3BiCHO, peastizallisi BIKTUMOJIOTIYHUX 3aXO0/1iB 1H(HOPMAIIHHOTO XapaKTepy MOBHi-
CTIO HE 3MIHUTh OCOOUCTHX SIKOCTEN JIIOAUHU, SIKi HEPIAKO AeTEPMIHYIOTh BIKTUMHY
noBeiinky. OlHAaK BOHU /103BOJISATH, HA HAIy AYMKY, CTBOPUTHU TiATPYHTS s
AKTUBI3aIlil TPUPOIHO 3aKJIAMEHOTO ¥ KOKHOI JIIOAMHN IHCTHHKTY CaM030epeKeHHsT
i BOeperTrcst Bifi MOKJIMBOI HEGE3IEKN.

JlormoBHUTH TiepesiideHi HAPAMU BiIKTUMOJOTIUHOI MPOMINaKTUKN YMUCHUX
BOMBCTB 3 KOPUCJIMBUX MOTHUBIB BapTO 3aX0JaMH TeXHIYHOro xapakrepy. OcraHHi
nepedavaoTh CTBOPEHHS TEXHIYHUX MEPENTKO/l Ha TUISIXY 10 BUYMHEHHS 3JI0UIHY.
[pomasiHi B yMOBaxX 3arOCTPEHHsI KPUMIHOTEHHOI CUTYyallii 30060B’s13aHi [OKJIACTH
MaKCUMYM 3yCHJIb JiUIsi 3a0e3medentst 0coOUCTOl Ta MailHOBOI Oe3rexu. OcobanBy
yBary CJIiJi NPUIIIUTH 3aXUCTY JKUTJIA, OCKIJIBKH, SIK II0KAa3Y€E MPAaKTHKA, caMe BOHO
€ HaibIMbIIT PO3MOBCIO/PKEHNM MIiCIIeM BYMHEHHSI YMUCHUX BOMBCTB 3 KOPUCJIUBUX
MOTHUBIB.

Bucnoexu. Bixtumosoriuna npodiakTuka yMUCHUX BOMBCTB 3 KOPUCJIUBUX
MOTHBIB CTAaHOBHUTH COOOI0 CHCTEMATHYHY, PI3HOILIAHOBY iSLTHHICTD M€P/KABHUX
OpPTaHiB, TPOMA/ICBKUX OpraHi3alliii Ta OKpeMUX TPOMAJISH, 10 CIIPSIMOBAHA HA 3HU-
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JKEeHHS PiBHS BIKTUMHOI CXMJIbHOCTI OKPEMHUX KaTeropiii HaceJeHHs CTaTHh KepTBaMu
3a3HAvYEeHNX 3JI0YMHIB. E(heKTUBHICTD BIKTUMOJOTIUYHOT TPOMIJIAKTUKN 3aJI€;KaTHMeE,
3 0IHOTO OOKY, BiJl MOiH(OPMOBAHOCTI TPOMAJIsTH, a 3 IHIIOTO, BiJl TOJITUKHU Jep-
JKaBM y CIpaBi 3abe3ledeH s 3aXUCTy TPOMAJISTH Bij 3oumHHOCTI. HaBeeni Bue
pPEKOMeH/Iallil I0MOMOXKYTh MiHIMi3yBaTu BUIIAJIKU BIKTUMOT€HHMX CUTYaIlild, CIIPU-
ATUMYTDb 3aTaJibHOMY MIJBUINECHHIO PiBHA BIKTUMOJOTIYHOI KYJBTYPU TPOMA/ISH, a
TaKOX /103BOJIATh 3HU3UTH PU3UK OKPEMUX KaTeropiil HaceJeHHs CTaTh KepTBaMH
X 3JI0YNHIB.
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Victimological prevention murder committed for mercenary motives

One of the areas of prevention of murders, acts of greed victimological prevention. Criminologists
repeatedly drawn attention to the specified direction of crime prevention, but their views differ. The
general nature of victimological direction of crime prevention is diverse activities of social institutions, to
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establish, eliminate or neutralize factors, situations and circumstances that shape behavior and cause the
victim to commit a crime.

The main objective of victimological prevention murders of greed, in our opinion, should be the
development and implementation of measures aimed at reducing victimization propensity certain
categories of people become victims of these crimes. Given the results of its own studies suggest measures
victimological prevention of homicides committed with mercenary motives divided into: organizational,
legal, informational and educational and technical.

Victimological prevention murders of greed is a systematic, diversified activities of state bodies, public
organizations and individuals that should be aimed at reducing victimization propensity certain categories
of people become victims of these crimes. The effectiveness of prevention victimological zalezhatymet on
one side of public awareness, and on the other — from the policy in ensuring the protection of citizens
against crime. The above suggestions will help minimize cases viktymohennyh situations contribute to
raising the level of general culture victimological citizens and will reduce the risk of certain categories of
people become victims of these crimes.

Keywords: premeditated murder with mercenary motives; victims of crime; victimological
prevention; preventive effect.
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MPABOBUI CTATYC OCObBM, Y XKUTAI Y IHLLLOMY
BOAOAIHHI KOl TTIPOBOAMTBLCA ObLLUYK

Jocnioacyemnpes npasose pezyniosanis npouecyarviux npas i 0606’a3Kieé 0coou, y HCUmii uu
iHuomy 80200HI Kol nposodumuvcs obwyk. IIpoananizosano npasosacmocosny npakmuxy Yxpainu
ma €sponeticokozo cyody 3 npaes 1o0uHL, 3apyoijcHe KPUMIHATIbHE NPOUECYaivHe 3aKOH00A8CME0, 3’510~
8a10 HEOONIKU HOPMAMUBHO20 BPE2YTIOBANHS NPABOBOZO CMAMYCY 0COOU, U0 MONICYMb NEPEUKOONCAmU
peanizauii npasa na HedoMOPKAUHICMb HCUMILA Ul THUL020 60A00iHIS 0co0U. Pospobaeno nponosuuyii
000 00NOBHEHHSL UUHHO20 3AKOHOOABCIBA NOLONUCCHHAMU NPO 00OPOBLILHY eudauy 06’exmis, 3asna-
uenux 6 Yyxeaiui, abo BKA3AHHSA MICUst SHAXOONCEeHHS POSUYKYBAHOL 0COOU; OCKApiCems plueny, Ol ma
besdisuwnocmi ciduozo abo npoxypopa nid uac nposedennus obwyry; 0606’s13k060i yuacmi adsoxama
6 00wyKosi.

KiouoBi ciioBa: 11paBo Ha HEJIOTOPKAHHICTDH JKUTJIA YU 1HIIOTO BOJIOAIHHSI OCOOH; OCKAp:KEHHs!
Hii cuiayoro 1ix dac oburyKy; obuyk; caigua (posiiyKoBa) [is; 3aXMCT [paB Ta 3aKOHHUX iHTepecis
ocobu; TpaBoOBHii cTaTyc 0COOMU.

Beeepa-Hoceeckan H. B., actiupant xadeapbl YroJ0oBHOTO IIPOIECCA U YTOJOBHO-PO3BICKHOIM
nesitepHOCTH, HammonanmpHeI fopuandeckuii yHuBepcuteT mmeHu fpociaBa Myzaporo, Ykpanna,
r. XapbKoB

e-mail: ir.ve2012@yandex.ru ; ORCID 0000-0003-2850-4043

TIpaBoBoii cTaTyC JUNA, B KWIbe WM MHOM BJaJEHUH KOTOPOTO TIPOM3BOIUTCS OOBICK

Hccnedyemes npasoeoe pezynuposanue npoueccyanivivix npas u 0083anHoCmell Iunya, 6 HCULUULEe
UTU UHOM GIA0EHUU KOMOPO2O Npou3eooumcs 0ovick. IIpoanarusuposarst npasonpumenumenvias. npax-
muxa Yxpaunvt u Eeponeiickozo cyda no npasam uenoeexa, 3apybeicroe yz0l06HOE NPOUCCCYATLHOE
3aKOHOOAMENLCMEO, GbLSACHEHO HeOOCAMKU HOPMATUCHOZ0 YPeZYIUPOSaAnUs NPAB06020 CMAMYCA U,
KOMOopbie MO2ym Npensmcmeosamy Peaiu3ayuy npasa na HeNPUKOCHOBEHHOCTL HCUTULLA UL UHOZO 6L~
Oenus muya. Boickasanvl npednoxcenus 0 0ononenuu 0eticmeyouezo 3aKoHo0amenvcmea noI0NCeHUIMU
0 006posonvholl evidaue 06beKmos, YKA3AHHIX 6 NOCMAHOBLEHUU, UL YKA3AHUL MECMA HAXONCOCHUS.
pasvickusaemozo nuua; obxcarosanue pewenut, oeticmeuil u 6esdeiicmeus ciedosamens iU NPOKYpPoPa
npu nposedenuu 00bIcKa; 003aMenbH020 Yuacmust adsokama 6 0ovicke.
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KioueBble ciioBa: 1paBo Ha HEMPUKOCHOBEHHOCTD JKHJIbsl MJIM MHOTO BJIAaIEHUS JUIQ; 005KaI0-
BaHue JAeiiCTBIII caeoBaTes BO BpeMst 00bICKa; 0OBICK; CIeACTBEHHOE (PO3BICKHOE) AeliCTBIE; 3alluTa
1paB U 3aKOHHBIX UHTEPECOB JINIIA; TTPABOBOI CTATyC JUIIA.

Bcmyn. T1pobiema 3abe3riedeHHst paB 0coOM TPH TIPOBEIEHHI cariaunx (po3-
NIYKOBUX ) JIili HAJIEXUTH /IO TAKWX, O TPAAUIIHHO BUKJINKAIOTh yBary HAyKOBIIIB,
i TOMy BUCTYyIIa€ mpeaMeToM 0araThboX HOCIIIKEHb 3 IIMTaHb KPUMIHAJIBHOTO IIPOBa-
mokertst. OcobJMBO 1€ CTOCYEThCs 3a0e3MeueHHsT TipaB 0coOu, Y JKUTII Y IHIOMY
BOJIOZIIHHI SIKOI TIPOBOAUTLCST OOIIYK, OCKIILKU caMe T caida (PO3IiyKoBa) [ist
HAOLIBIIOI MIPOO € BTPYYaHHsIM y chepy MpaB JIOJAWHY i MOB’si3aHa i3 3aCTOCyBaH-
HSIM [TPUMYCY, 1[0 iCTOTHO OOMEKY€E KOHCTHTYIIiiTHE TPaBO KOKHOTO Ha HEJOTOPKAH-
HicTh sxutTaa. i nutanas cramm npeameroM HaykoBux jocsizkens [O. 11, Anenina,
O. B. binoyca, B. 1. Tanarana, O. 1. Tamarana, 10. M. I'pomesoro, I. B. I'mosiok,
O. M. /Iposmosa, C. 1O. Inpuenka, JI. M. Jloboiika, O. B. Kamminoi, B. O. Kono-
Basiosoi, I. @. Jlirsinosoi, B. T. Mansipenka, B. Hazaposa, M. A. Iloropeibkoro,
JI. 1. ¥Ynanosoi, B. 10. [lleniteka, O. I Ilumo Ta iHMMUX YKPAIHCHKUX YUEHUX.

Ananiz nimepamypnux danux. He3paxkaioun Ha HasiBHICTb 6AaraTrbox HAyKOBUX
JOCJIJIKeHb 3 11i€i mpobyeMu, ii He MOKHA BBasKaTH BHYEPIIAHOIO aHi 3 OIJISAy Ha
HEJJOCKOHAJICTb YUHHOTO KPUMIHAJIBLHOIO 1TPOIIECyaJbHOIO 3aKOHO/IABCTBA YKpaiHu,
aHi BPaxXoBYIOUM MPAKTUKY €BPOMEHCHKOTO CY/Ly 3 TIPaB JIOAWHN Ta HASBHY CIiIIy
1 Cy/IOBY IPAKTHKY.

Mema ma 3asdanns docnioxcenns — BUOKPEMJICHHsI TTPOIECyaTbHIUX MPaB Ta
000B’s13KiB 0COOH, Y JKUTJI YM IHITOMY BOJIOAIHHI SIKOI IPOBOAMTHCS OOIIYK, BUSIB-
JIEHHS HEJIOJIIKIB Y YUHHOMY 3aKOHO/IABCTBI, [0 MOKYTh ITPU3BECTU JI0 MTOPYIICHHS
[paB Ta 3aKOHHKX IHTEPeciB 0ci0, y KUTJI YK IHIIOMY BOJIOAIHHI SIKMX POBOAUTHCS
001IYK.

Buxnao ocrnosnoeo mamepiany. Ananis crareii 234-236 KIIK Ykpainu, 1o
pEerJiaMeHTyIOTh TIOPSIIOK TIPOBE/IEHHsT OOIIYKY, MPU3BOJANTD 10 BUCHOBKY TIPO T,
110 118 cJtiiya (PO3IIyKOoBa) [Iisi MOKE IPOBOAUTHCS B KT 200 iHIIOMY BOJIOIIHHI
ocobu, sika B KOHKPETHOMY KPUMiHAJIbHOMY MPOBAJIZKEHHI MOJKE MaTH TIPOIeCyalib-
HUU cTaryc (30KpeMa, I1i/J03PI0BAHOTO0), a MOKe 1 B3araji He MaTu HisSIKOTO CTaTycy.
[Tonaz Te, y *KUTJ1 UM iHIIIOMY BOJIOJIIHHI, SIK TIPABUJIO, MOKYTb IIPOKUBATU Ta TIepe-
GyBat iHIIT 0coOH, SIKi HE MAIOTh CTOCYHKY 10 KPUMIHAJIBHOTO MTPOBA/IKEHHSI, TIPOTE
y 3B’SI3KY 13 IPOBeeHHsIM OOINyKY X IpaBa Ta 3aKOHHI iHTepecu TaKoXK iCTOTHO
00MEKYIOThCSI. BUXOASIYM 3 1IbOTO, 2 TAKOK BPaxXOBYIOUM crelubiuHuil Xapakrep Iiei
cJriiuoi (po3NIyKoBoi) Jiii, SIKa TOB’s3aHa 13 TPOBeIEHHAM TOTTYKOBUX JIiif, a BiJITak —
BTPYYaHHSAM /10 cepr 0COOUCTHX TMPaB 1 3aKOHHKUX IHTEPECIB JIIOIMHU, 0COOIUBOT
aKTyaJbHOCTI HaOyBa€ MUTAHHS HOPMATUBHOTO BPETYJIOBAHHS MPABOBOTO CTATYCY
ocobu, y JKUTJI 4YM iHITOMY BOJIOAIHHI SIKOI TIPOBOAUTHCS OOMIyK. Y Teopil mpasa
PABOBUIA CTaTyC 0COOM TPAAUIIITHO BU3HAYAETHCS SIK CYKYITHICTH Cy0 €KTUBHUX
npas, PUANYHUX 000B'SI3KIB Ta 3aKOHHUX iHTepeciB cy0’exra mpasa [1, c. 237]. He
BJIAIOYMCh /10 HAYKOBUX JIMCKYCIil 3 TPUBO/LY BUZHAUCHHS 3MICTY TIOHSTTSI «IIPAaBOBUI
craryc 0cobu», B TIOAAIBIIIOMY HAIIOMY JIOCI/ZKEHHI OyIeMO BUXOAUTH 3 HABEEHOTO
OTO PO3YMIiHHS.
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Posrisgpaioun mpobeMy MporecyasbHOTO CTaTycy 0coOu, Y JKUTII abo HIIIOMY
BOJIOJIIHHI SIKOI TIPOBOANTHCS OOIIYK, TIEPIIT 32 BCE CJIiJI BKA3aTH BiJICYTHICTh B 3aKOHI
OKPEMOTO MTPABOBOTO PETYJIIOBAHHS TIPOIECYATBHIX TIPaB Ta 000B’sI3KIB IIi€l 0coOm.
OcranHi MOXKyTh OyTH Ha3BaHi, BUXO/4M i3 aHasi3y 3micty crareii 234—236 KITK
Ykpaiau. YMOBHO 1X MOXKJWBO TMOJIJUTH Ha TpuU rpynu: 1) npoiecyanbHi mpaBa
ocobu mepe]| TPOBe/IeHHsIM 00TITyKY; 2) MpoIecyasbHi TpaBa IMiji 9ac MPOBEIEHHS
00611yKy; 3) mporecyaabHi IpaBsa Hic/s IPOBEAEHHS OOIIYKY.

[Tomo mepInoi rpyIu IpoecyansbHUX IpaB 0COOU, y KUATJIL YK iHIIIOMY BOJIOIIHHI
stkoi Mae OyTu mpoBezeHo obmyk. Yactuna 3 cr. 236 KIIK Ykpainn nepenbavae,
0 TIEPEJl TOYaTKOM BUKOHAHHST YXBAJM CJIAIOTO Cy/I 0c00i, siKa BOJIOIIE JKUTIOM
Y¥ HIIMM BOJIOAIHHSM, a 32 ii BIZICYyTHOCTI — iHIIIi NMPUCYTHINA 0cobi TOBUHHA OyTH
nmpej’siBJieHa yXBasa i HagaHa ii Komis. TiaymaueHHS 1IbOTO MOJIOXKEHHS JT03BOJISIE
JIATH BUCHOBKY PO Te, IO 111 0coba Mae 1paBo: a) Ha O3HAHOMJIEHHS 31 3MiCTOM
YXBaJIM TIPO I03BiJI Ha OOIIYK, sike Ma€ OyTH 3[IIICHEHO TEPesl MPOBEAEHHSIM ITiET
catiraoi (pos3nrykoBoil) il (ajike, SIK BKa3yEThCSI Y HAYKOBO-TTPAKTUYHOMY KOMEHTapi
KIIK Ykpainu, npem aBieHHsT yXBaJau CJAiII0TO CY/JIi MOJLTaE y JeMOHCTPYBaHHI
I[OTO IIPOIIECYAIbHOTO JOKYMEHTa 0c00i, sIKa BOJIOIE JKUTJIOM, a 3a il BiZiCyTHOCTI —
iHII# TpUCYTHIN 0cObi, OroJIoIeHHI TeKCTY yXBaiu ab0 HaJaHHI MOKIMBOCTI IIPOYH-
TaTH yXBaJly caMOCTIiitHO [2, ¢. 470]); 6) Ha oTpUMaHHST KOl yXBaJM CJIIUOTO CY/II.

¥ 1pomy KOHTeKCTi 3BepTae yBary unHHa pefakuis ct. 236 KIIK Ykpainy, sika Ha
Bizminy Biz ct. 183 KITK Yipainu 1960 p. He nepenbayac 000B’sI3Ky CJIIIOTO TEpe]]
MPOBeIeHHSIM O0TITYKY 3alpoIioHyBati 0codi BugaTi mpeameTu abo jokymeHTH. Tak,
u. 1 cr. 183 KIIK Ykpainu MicTuiaa HacTymHe MPaBUJIO: Hepes OOIIYKOM CJIiIanit
[POIIOHYE BU/ATH 3a3Ha4YeHi B MOCTAHOBI MmpeaMeTn abo TOKYMEHTH, a TaKOK yKa-
3aTU MICIIE, /Ie TIEPEXOBYETHCS 3JI0UMHEITh. Y pa3i BiIMOBU BUKOHATH HOTO BUMOTH
CJTTYMIT TTPOBOAUTH OOIITYK ab0 BUIMKY B TPUMYCOBOMY Mopsiziky. Lle mostoxkeHHs1, Ha
HAIII TIOTJISII, BiJIirPae Bask/IMBe 3HAYEHHS Y MeXaHi3Mi 3a0e31eueH s TpaB i 3aKOH-
HUX iHTepeciB 0co0M, y KUTJII ab0 IHIIOMY BOJIOJIHHI SIKOI Ma€ IIPOBOUTUCS OOIIYK.
Axe BUIaua HEIO 3alIUTYBAHUX TIPEIMETIB UM IOKYMEHTIB CBITYUTD PO JOCATHEHHS
MeTH OOIIYKY, a BiATaK — BiACYTHICTb HEOOXiZAHOCTI MPOBENEHHS OyAb-AKMX IHIINX
i, TIOB’I3aHMX 13 TPOHMKHEHHSIM 10 JKUTJIa UM IHIIOTO BOJIOMIHHS 0COOM i 31ific-
HEHHsI B HbOMY TomryKy. Ha sxasib, YnHHEe 3aKOHOaBCTBO He Tiepenbadae moaioHoTo
IIpaBUJIa, 1110 3 OIVIAY Ha MOro IpaBO3axUCHY CIIPSIMOBAHICTD CJi/l BBaXKaTH I1PO-
raJIMHOIO0 YWHHOTO TIPABOBOTO PeryJiioBaHHs. Bumaaernces, mo HasBhe y 4. 5 cT. 236
KITK Ykpaiuu 1moJioKeHHsI CTOCOBHO TOTO, 110 OOIIYK Ha TiACTaBl yXBaJU CJIII40TO
Cy/Uli TOBUHEH TIPOBOAUTHCS B 00CsI31, HEOOXITHOMY /st IOCSITHEHHSI METH OOIITYKY,
He MOKe BBaJKATHCS JOCTATHIM JIJIsT 3aXUCTY iHTEPeCiB 0cOOM, OCKIIBKU 3 HBOTO HE
BUIINBAE 00OB’SI30K CJIYOTO Mepes] TIPOBEIeHHsIM OOIIyKY 3alpornonyBaTi 0co0i
BuzaTh 00’€KT OOIIYKY.

3 orJsAy Ha cKazaHe, TponoHyeMo fonoBauTH 4. 3 cT. 236 KIIK Ykpainu nosio-
JKEeHHSIM Takoro 3micry: «Ilepea o6IIyKOM CJTiUUil IPOTIOHYE 0CO6i, Y JKUTJI un
iHITOMY BOJIOZIIHHI SIKOT IJTAHYETHCS 3AIHCHUTH OOIIYK, BUAATH 3a3Ha4€eH] B yXBaJi
IpeJIMETH YU JOKYMEHTH Ta/ab0 BKa3aTH MiCIle, e MEPEXOBYETHCS PO3IIYKyBaHa
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ocoba. Y pasi BIIMOBY BUKOHATH I{i BUMOTH CJIIUHUil TPOBOAUTH OOIYK». Y TaKOMY
pasi y ocobu, y KUTJI 4K IHIIOMY BOJIOAIHHI SKOI Ma€ OyTH IPOBELEHO OOIIYK,
BUHUKAE IIle OJHE TIPaBO, MO KOpeaioe chopMyTbOBAHOMY HaMU TOJIOKEHHIO, a
came — J06POBiIbHO BUAATH 00’'€KTH, 3a3Ha4YeHi B yxBasii, ab0 BKa3aTH MicCIe 3HAXO0-
JUKEHHST PO3IIYKyBaHoi ocoOu. Peasizaliist ibOro IpollecyasbHOro Mpasa, sik i BCix
iHIMX cy6’€KTUBHMX IIpaB, 0€3YMOBHO, 3a/I€KUTh BiJl BOJIEBUSBJIEHHS HOr0 HOCIs,
[poTe MOro HasBHICTb Pa3oM i3 iHINUMU TIPOIECYaJIbHUMU [IPaBAMU € TapaHTIED
3a0e3MevyeHHsT 3aKOHHUX IHTEPEeCiB BKa3aHOi 0coOu.

[lpyra rpyna npoiiecyaJbHUX IpaB MMOB’d3aHa 13 3aXUCTOM 3aKOHHUX IHTEPEeCiB
ocobu T/l yac MpoBeieH s 00IIYKY B 11 JKUTJI UM iHIIOMY BOJIOAIHHI. 3TifHO 3 4. 8
ct. 236 KIIK Ykpainu ocobu, y MPUCYTHOCTI SIKUX 31HCHIOETHCS OOIIYK, TIPU IIPO-
BeJIeHH] 1i€i criquoi (po3inyKoBoi) ii MaloTh IPaBo POOUTH 3asABHU, L0 HiAIATAIOTH
3aHECEHHIO /10 IIPOTOKOILY 001IyKy. Bignosigno 1o 4. 9 cr. 236 KIIK Ykpainu ocoba,
y SIKOI TIPOBeIEHO OOIITYK, MA€ MPAaBO Ha BPYUEHHS JAPYTOTO MPUMIiPHUKA TIPOTOKOJITY
00IIIyKy pa3oM i3 JIOJaHUM JI0 HbOTO ONMCOM BUJIYYEHUX JOKYMEHTIB Ta TUMYaCOBO
BUJTyYEHUX pevel (3a HasBHOCTI).

Hapermiri, Tpets rpyna mpolecyajJbHUX TIpaB CIIPSIMOBAHA Ha 3aXUCT 3aKOHHUX
iHTepeciB 0cobU TicIst TPOBEAEHHST OOIIYKY B 1i JKUTJI YU IHIIOMY BOJIOiHHI. 3rifHO
3 4. 4 ct. 236 KIIK Ykpainu ciiguuii, mpokypop y pasi BiacyTHOCTI 0cib y sKuTI
Y1 {HIIOMY BOJIOZIHHI 3000B’s13aHMI 320€3MeYNTH CXOPOHHICTh MaiiHa, 10 B HHOMY
3HAXO/IUTHCS, TA YHEMOKJIUBUTHU JIOCTYII 10 HBOTO CTOPOHHIX 0cib. [[boMy 060B’s13Ky
CJITY0TO, TIPOKYPOPA KOPECTIOH/IYE TIPaBO 0cOOM Ha 3abe3ledeHHs] CXOPOHHOCTI ii
MaiiHa.

Ha okpemy yBary B KOHTEKCTI PO3IJISIIY JaHOTO MUTAHHS 3aCIyTOBYE MpodieMa
OCKapyKeHHS JIiii ciiiadoro, mpokypopa mizg yac obmyky. Taymauenns vactun 1 ta 2
ct. 303 KIIK Ykpainu y ix cucTeMHOMY 3B’$I3Ky ZI03BOJISIE 1T BUCHOBKY TIPO Te,
[0 CKapru Ha il CJIi90ro, MPOKypopa mijx yac oOIIyKy MOXKYTb OyTH TPEIMETOM
PO3TJIAY i/l Yac MiAIT0TOBYOTO MPOBAKEHHS y CY/i 3TiIHO 3 MpaBUJIaMU cTaTeil
314-316 KIIK Ykpaiuu. Tosk ocoba, y sKUTJI YU iHIIOMY BOJIOiIHHI SIKOT OYJI0 TIPO-
BeJIEHO OOIIYK, Ma€ MPaBoO Ha OCKApPyKEHHS [0 CYAY IUX JIKIIE i/l 4ac IiroTOBYOrO
MPOBA/KEHHsI. Y 3B’SI3KY 3 IIMM BUJIAETHCS 32 HEOOXijHE HATOJOCUTU HA TaKOMY.
[To-tiepiite, MOPSIIOK MiITOTOBYOTO TTPOBA/KEHHS, 10 TIepedadeHo BUIIEBKA3aHUMU
CTATTSIMU, HE MICTUTH KOJHOTO IIOJIOKEHHS 1[0/10 PO3TJISLY CYJAOM CKapr Ha il
CJIIY0TO, TTPOKYypoOpa Iiji 4ac MOCYA0BOTO po3ciinyBanHg. Mix TuUM, BiICYTHICTD
HOPSIIKY PO3TJISILY IIUX CKapr TEPETBOPIOE 3a3HaUYeHe TPaBO 0COOU Ha OCKaPKEHHS
N ciguoro, mpokypopa y Aeksapaiiito. Ilo-apyre, gk cBiquuTh 11PaBo3acTOCOBHA
MPaKTUKA, MiK OOTITYKOM Ta MiJIFOTOBYUM TTPOBAJIKEHHSIM, SIK TIPABUIIO, TPOXOIUThH
JIOCUTH TPUBAJIUI YaC, 10 ICTOTHO MEPENTKO/KAE OTPUMAHHIO 0c00010 eheKTUBHOTO
CY/IOBOTO 3aXMCTY 11 TIpaB 1 3aKOHHUX iHTepeciB. [Ipu MOpyIeHHSIX CTiunM ycTa-
HOBJIEHOTO 3aKOHOM TOPSIZIKY ITPOBEIEHHS 00IIYKY, sIKi He TI0B’sI3aHi 3 BUPIIIEHHIM
MMUTaHHS JOMYCTUMOCTI OTPUMaHUX J0Ka3iB, MPOTE TaKUX, 10 MO3HAYAIOTHCI Ha
3aKOHHUX iHTEpecax ocobu (IPUMIPOM, TIONIKOZKEHHST MaiiHa I1iji 4ac OOIIYKY, 110 He
BUKJIMKAHO HEOOXIIHICTIO), OCTaHHS, MO CyTi, M030aBJeHa MOKIMBOCTI OTIEPATUBHO
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3aXMCTUTU CBOI iHTEpecH uepe3 BiICYTHICTb y 3aKOHI BiJOBiAHOI npouenypu. e
TiM OiJIbllle 3aCIyrOBY€ Ha yBary, OCKIJIbKM B YMHHOMY 3aKOHOJABCTBI BifCyTHE
nosoxkeHHs, mo mictunocsa y KIIK Ykpainu 1960 p., Bianosigso g0 4. 2 cr. 183
SIKOTO «IIPOBOJISTYM OOIIYK, CITYUI Ma€ TPaBO PO3KPUBATH 3aMKHEHI TIPUMIIIIEHHS
CXOBHIIA, AKIIO BOJIOINEIb BIIMOBJISAETHCSA 1X BiIKpUTU. [Ipu 1mbomy ciigunii mosu-
HEeH YHUKATH He BUKJIMKaHUX HeOOXiAHICTIO MOMIKO/KEHb ABEPeil, 3aMKiB Ta IHIIMX
npenMeTiB». Octannboro peuenns B unaHoMy KITK nemae.

[Ipu mocumimxkeHHi mpobaeMu OCKapsKeHHs Al CIiY0ro, MPOoKypopa I Jyac
obmuryky cuig 3Bepuyrtucs go npaktuku €CILJI, 30kpema, Ha 0cOOJMBY yBary
3acIyroBye pimenss y crpasi «Kysbmenko npotu Yipainus Bix 9 Gepesnst 2017 p.
[Mominist mposena 30 ciubs 2007 p. oOuUIyK y KBapTUPI 3asiBHUKA B HOr0 MIPUCYTHOCTI
i Buyunia Tpu MOOLIbHI TesedoHH, SIKi, Ha AYMKY 3asBHMKA, HaJeKaIu oMy i
ueHaM Horo ciM’i. /IBa Tesedonu Gyau mapku Samsung i ogus 3 HuX — Nokia. 3a
CJIOBAaMU 3asIBHUKA, Y HEBCTAHOBJIEHUH JIeHb BUJIydeHi TeeoHn OYJI0 MOBEPHYTO.
3asBHUK TaKOX IOBIJIOMWB, MO Hi BiH, Hi YieHW WOTO POJAVHU HIKOJW He 3BUHY-
BauyBaJKCs Yy BUNHEHHI KPUMIHAJIBLHOTO MPABOMOPYIIEHHs i He Opaju ydacrti B
KPUMIiHAJIbHOMY CYZIOYMHCTBI, 110 MOIJI0 O CTaTH MiZCTaBOIO /st BUAAYi opjepa Ha
ob6muryk. 3 6epesnst 2007 p. 3agBHUK TIOaB CKapry B PailOHHUN CYII, CTBEPIKYIOUH,
110 #10T0 OyAMHOK 00IIyKyBajM 0e3 JOCTaTHIX Ha Te II/ICTaB, i BIH BUMara€ KOMIIEH-
carfii MOpaJIbHOI TTKO/IM 32 TIOPYIIEHHST HeJJOTOPKAHHOCTI OTO TTPUBATHOI BJIACHOCTI.
5 6epesnst 2007 p. pailoOHHMIT Cy/ BIIMOBUBCS PO3IJISIAATH CKapTy, MOCUJIAIOYNCH
Ha BijicyTHicTh KoMreTeHItii. Cy/1 3a3HaUMB, 1110 BCi CKapru MO0 HE3aKOHHOCTI
HpolecyaJbHUX Aifi 3 GOKY IIPaBOOXOPOHHMX OPraHiB, IPUHHATUX Y 3B’SI3KY 3
KPUMiHAJIbHUM PO3CJIiIyBaHHSIM, TIOBUHHI OyJsin OyTH TO/IaHi B paMKax Bi/IIOBiIHOT
KpUMiHAIBHOI cripaBy Ha MijicTaBi ctateil 234 1 236 KpuMinaabHO-TIPOIlecyaJbHOTO
KOJleKCy YKpaiuu, YMHHOTO Ha Toii MoMmeHT. 5 TpaBHs 2007 p. KuiBchkuii armessi-
MIMHAI aJIMIHICTPATUBHUN CY/I BI/IXUJINB CKApTy 3asiBHUKA, 1, IO CYTI, 3aJTUIITUB B
cuJii pitmeHHd cyay nepinoi incraniii. 13 TpaBusg 2009 p. Bummwmii aaminicTpatuBHmit
cyn YKpainu BiAXuamnB Kacaiiiny ckapry 3asgBuuka. €CILJI moctanoBus, 1o B 1ii
CIIpaBi IIOPYILIEHO [PaBoO Ha ClpaBeIuBUil cyl, nepenbadere cr. 6 Konsenuii mpo
3aXMCT TIpaB JIOAMHU Ta OCHOBOIOJIOKHUX ¢BoOO [3].

Hagenene pimennst €CIIJI cBiguuTh mpo HasiBHY MPOOJIEMY, IO TOJISITAE Y
Bi/ICYTHOCTI B YNHHOMY KPUMIHAJIBHOMY IPOIECYAJIbHOMY 3aKOHO/ABCTBI YKpaiHu
e(eKTUBHOIO MeXaHi3My CYIOBOIO 3aXMCTy IIPaB i 3aKOHHUX iHTEpeciB ocobu, y
JKUTJI 94U THITOMY BOJIOZIIHHI stKOi GyJ10 TipoBe/ieHo o6iryk. Ha Harir morsisi, 1 npo-
6ieMa Mae OyTH BHpIIlIeHa [IJIXOM BiJIHECEHHSI JI0 ITPe/IMETa OEPATHBHOTO CYI0BOTO
KOHTPOJIIO 1TiJ] Yac JI0CYI0BOTO PO3CiLyBaHHS, 10 3/[ICHIOETHCS Y TIOPSIJIKY CTaTel
303-308 KIIK VYkpainu, aiii caiguoro, mpoKypopa IIiji 4ac MPOBEAEHHs OOIIYKY.
Oco0i, iHTepeciB AKOI CTOCYIOThC 1i il (Heo Moske OYTH SIK BOJIOJIJIEIb JKUTJIA,
Tak i Oy/b-siKa iHia ocoba, sika TaM IpoxkuBac yn nepedysae (MoCTiiiHO abo THMYA-
COBO)), HEOOXITHO HAAATH ITPABO IX OCKAPKEHHS 10 CYy. Y 3B’SI3KY 3 IIUM BUIAETHCS
3a porimbHe monoBHUTH 4. 1 c1. 303 KIIK Ykpainu myHKTOM 9 TaKOTO 3MiCTY: <...Mi1
CJTITYOTO, TTPOKYpPOpa T/ Yac MPOBEIEHHS OOIIYKY>.
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Cuig 3BepHyTH yBary Ha nosiokenHs 4. 3 ct. 233 KIIK Ykpainu: gxio npoky-
POP BIIMOBUTBCS IIOTOJUTH KJIOIOTAHHS CJIIY40TO PO OOHIyK abo Cimxumii cyaas
BIZIMOBUTD Yy 3a/I0BOJIEHHI KJIOMOTAHHS PO OOIIYK, BCTAHOBJIEH] BHACJIIOK TaKOTO
O0IITyKy JIOKa3u € HeAOIyCTUMUMHE, a OTpUMaHa iHndOopMallist misirae 3HUIIEHHIO.
Y curyarii, kosu orpuMaHa iHdOpMaIlis y BUTJIS/I, HAPUKJIA]], PEUOBUX JIOKA3IB
ab0 OpuUriHAJIiB JOKYMEHTIB, TaKe 3HUIIEHHs «iH(hOopMallii», IK TOro BUMara€ 3akoH,
MO3Ke 3aBIaTH HETIOMTPABHOI IKO/IM TTPaBaM Ta iHTepecaM TPoMaigH. Y 3B’I3KY i3 1UM
3 METOI0 peaJisallii mpaBa Ha 3aX¥CT, OXOPOHHM IIPaB, CBOOO] Ta 3aKOHHUX 1HTEPECiB
YYaCHUKIB KPUMIHAJIBHOIO MPOBa/skeHHsa Mu miarpumyemo naymky O. B. Kepesuu
1o/10 HeoOXxizHocTi onoBHuTH 4. 3 cT. 233 KIIK Ykpaiuu 1mojioKeHHsIM, 110 «BUJTY-
YeHi pedi, IOKYMEeHTH Ii/JIITal0Th HeTallHOMY TTOBEPHEHHIO> [4].

Oxpim mpoltecyasbHUX TPaB, M0 BUIIMBAIOTE i3 3MmicTy cT. 236 KIIK Ykpainn,
0c00a, y KUTJI YU IHIIOMY BOJIOAIHHI SIKOI IIPOBOAUTHCS OOLIYK, MA€E IIEBHI IPOLIECY-
asbHi 0008’ s13KkM. Tak, srigHo 3 u. 3 cr. 236 KITK Ykpainu BoHa, a TaKox iHII 0co0OH,
NPUCYTHI ITPU TTPOBEEHHI OOIIYKY, MOBUHHI THAKOPUTHCS 3a60POHI CJIi[90r0 3a5H-
IUTH Micite OOIIyKy 0 HOro 3aKiHYEHHS Ta BUMHATH Oyb-sIKi /i, 110 3aBasKaioTh
npoBezieHHI0 001TyKYy. HeBUKOHAHHS I[X BUMOT MOJKe TPU3BECTH JI0 TIPUTSTHEHHS
no axminicrparuBHoi (ct. 185 KnAIl Yipainu) abo kpuminaibHoi (crarti 342, 343
KK Ykpainn) BimoBiIaIbHOCTI.

3azHaueHi mporecyanbHi mpaBa i 000B’sI3ku 0cO0OH, y JKUTJII YU iHIIOMY BOJIO-
JIHHI SKOI TPOBOANUTHCS OOIIYK, 6e31ocepeIHbO BUILIMBAIOTD i3 TOJOKEHD CT. 236
KIIK Ykpainu, npore BOHU He BUYEPIYIOTh KOJIO BCiX il mpaB i 000B’3KiB, sIKi
TaKOX € eJleMeHTaMH il mpolecyaabHoro crarycy. I. JIMTBUH CJyIIHO BKa3ye, 110
[ill 0cO0Oi TaKOK HAJIEKUTh [IPABO: 3HATU, B PaMKaX SIKOIO KPUMIHAJIBHOIO IIPO-
BaJUKEHHsI BiZIOYBa€ThCs JlaHa CJIijua Jis; 3HaTH BiZOMOCTI Tpo 0cib, ki 6epyTh
y4acTh B MPOBENIEHHI CJIi/T901 /Iil; MaTU 3aXMCHUKA Ta KOPUCTYBAaTUCh HOTO JIOTI0-
MOTOIO TIPU MTPOBe/IEHH] 00IIIyKY; He JaBaTH TOKa3aHHs abo MOsICHEHHS 0710 cebe,
4ieHiB ciM>i 4u GJM3BKUX POJMYIB, KOJO SIKUX BU3HAYAETHCS 3aKOHOM; OpaTu
y4acTh y MPOBeAeHHI 00IIYKY; 3a00POHITH BiIbHO MEPEMIIlyBaTUCh IIPUMILIEHHSIM,
y SIKOMY TIPOBOJIUTHCS OOIIYK, B XaOTHYHOMY MOPSIAKY (MAEThCs Ha yBa3i BiIbHUI
PYX MOHSATUX, €KCIIEPTIB, CHEMIaTiCTIB, IHINX YYACHUKIB OOIIYKY TIPUMITIIEHHSIM, JIe
He TPOBOJSTHCS B JIAaHUI 4ac JKOHI /i) [5]; Ha 3acTocyBaHHS TeXHIYHUX 3ac00iB
ayzio-, Bijleodikcarltii Ipy poBeJEHHI CiUO0I /1i1; KOPUCTYBATUCS PiTHOIO0 MOBOIO,
OTPUMYBATH KOIIil IIPOIleCyaJbHUX JAOKYMEHTIB PiZiHOI0 ab0 1HIIOI MOBOIO, SIKOIO
ocoba BoJIoZi€, Ta y pa3i HeOOXIAHOCTI KOPUCTYBATHCS IOCIYraMy MepeKjagaya;
3HATH PO IOPSAOK HiANUCAHHS IIPOTOKOMY 00myKy (dactunu 4, 5, 6 cr. 104 KITK
Yxpainn).

Yei BulenaBesieHi mpaBa MAlOTh BaKJIMBe 3HAYEHHS B aceKTi 3abe3redeHHst
KOHCTUTYIIITHOTO TIpaBa Ha HEJOTOPKAHHICTH XKUTJIA. YTiM, Ha 0COOJUBY yBary
3aCJIyrOBY€E TaKe IPaBO-TapaHTid, SK IPaBO HA y4yacTh 3aXMCHUKa (a/BOKaTa) MpHU
MPOBEIEHHI OOIIYKY, OCKIJIBKU Y BUIA/KY, SIKIIIO 0co0a He Ma€ TEeBHOTO MPOIecy-
QJIBHOTO CTAaTyCy B KOHKPETHOMY KPUMiHAJbHOMY TTPOBA/KE€HHI, MUTAaHHS Y4IacTi B
obmryKy i ajiBoKaTa B 3aKOHI YiTKO He BpPeryJIbOBaHe.
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Buie 3azHauasiocs, 1110 11ij 4ac IPOBEIEHHST OOIIYKY iCTOTHOTO OOMEKEHHST 3a3Ha-
I0Th [TpaBa Ta 3aKOHHI iHTepecH BCixX 0cib, K MPOKMBAOTh ab0 mepeGyBatoTh Y KU,
1[0 BUCTYTIAE 00’EKTOM OOIIIYKY, HABITh SIKIIO 11i 0COOU HE MAIOTh KOHOTO BiTHOIIEHHST
JI0 KpUMIHAJIBHOTO [IPaBOIIOPYIIEHHS], Y 3B’I3KY 13 ZI0CYI0BUM PO3CJI/LyBAaHHM SIKOTO
HPOBOAUTHCS cJriua (posinykosa) fist. acTo obIIyK MPOBOAUTHCS HA TOYATKY OCY-
JIOBOTO PO3CJIIyBaHHSsI, a TOMY i 0COOH, Y KUTJIi UM IHIIOMY BOJIOAIHHI SIKUX 3/1HCHIO-
€THCS 11 TIPOIeCyaTbHA [Tisd, MOKYTh HE MAaTA y KPUMIHATBHOMY TTPOBAKEHHI YiTKO
BU3HAYEHOTO IMPOIECYATbHOTO CTATyCy. YTiM, He BUKJINKAE CYMHIBIiB HEOOXiIHICTDH
OTPUMAHHST 0c00010 KBaJTi(hiKOBaHOI IOPUINYHOI JTOTOMOTH CaMe TIijl Yac TIPOBEICHHST
i€l cariruoi (Po3NnIyKoBOi) Jiii, OCKIIBKH, K 3a3HAYAJIOCS, BOHA 1TOB’s13aHa 3 iICTOTHUM
BTPY4YaHHSAM y chepy TIpaB JIOAMHH, & MOKIUBOCTI OCKApKEHHS 70 CJIITY0TO CYJUTL /I
catiraoro, mpokypopa mi yac obmyky ynaHmit KITK Yipainu He nepeabayae.

AX cBiUMTH MTpaBO3aCcTOCOBHA MPAKTUKA, YaCTi BUIMAJAKHU BIIMOBU CJIITUNMU,
MIPOKYPOPAMH y JIOMYCKY aJBOKATa /10 y4acTi y mpoBeseHHi ob6mryKy. Xoda y posro-
PSIKEHHI BUKOHYIOYOTO 000B’s13kM [eHepasibHOTO TIPOKypopa YKpaiHu Bifl 22 JT0TOTO
2016 p. cTBepIIKYETHCS, IO i hakTy € mooguHokuMu. Tum Ginbire, mo KITK Ykpa-
iHM HE MICTUTH IIPSIMOI HOPMH TIPO JIONYCK a[BOKATa B OYIb-sIKOMY BHUIIQIKY HaJaHHsI
MIPABOBOI JIOTIOMOTH JIO YYacTi y MMPOBEJICHHI TIPOIleCyaJbHUX /il ITiJT Yac J0CY0BOTO
poscuiyBanus [6].

[TuTanHs OMYCKY a[BOKATa /[0 Y9IacTi y MPOBEIEeHH] OOIIyKY, Ha HAIly JIYMKY,
HeOOXiTHO PO3TJISTHYTH y JIBOX aciiekTaX. [lepuiuii — sIKIo WaeThest mMpo I0MyCK
a/IBOKaTa-3aXxMCHUKA I11/103PI0OBAHOTO, IPYTHI — CTOCOBHO a/IBOKATa, KU1 HAJla€ T1pa-
BOBY JIOTIOMOTY CBOEMY KJIIEHTOBI, SKWII He Ma€ ITPOIECyaTbHOIO CTAaTyCy B IaHOMY
KPUMiHQJIbHOMY TTPOBA/I>KEHHI.

Y nepiomy i3 BKazaHUX BUIIAJIKIB CJIi/l KEPYBATUCS MOJOKEHHSIMH 4. J CT. 46
ta 4. 1 ct. 236 KIIK Ykpaiuwu, 3riiHO 3 SKUMU 3aXUCHUK Ma€ TPaBo OGpaTh y4acThb
y MPOBEJIEHHI JIOMUTY Ta 1HIIUX TTPOIECyaTbHUX Jill, MO TPOBOASATHCI 3a Y4acTi
I 103PIOBAHOT0; /10 Y4acTi B IIPOBEIEHHI 0OIIyKy MOsKe OyTH 3aIpolieHuii morep-
TN, M03PIOBAaHUHN, 3aXUCHUK, TTPEJACTABHUK Ta iHIN yYaCHUKU KPUMiHAJIHHOTO
MpoBa/iKeHHs. TuorymMaueHHsT BKa3aHUX 3aKOHOJIABUYMX TOJIOKEHDb Y 1X CHCTEMHOMY
3B’SI3KY /IO3BOJIIE MINUTH BUCHOBKY TIPO Te, IO CJIIAYNN MA€ MPaBO 3aIIPOCUTU 110
ydacTi B OOIIYKY Mi/I03PIOBAHOTO Ta HOTO 3aXMCHUKA; SIKIIO K OOIIYK TIPOBOANUTHCS
Y JKUATJI 9¥ IHIIOMY BOJIOJIIHHI ITi/[03PI0OBAHOTO, 3aXUCHUK y CUJIy BUIEBKA3aHOTO
HOro 1mporecyaabHOro MpaBa MoKe Ge3eperKoHO GpaTh y4acTh y IPOBEAEHHI i€l
ciyoi (Po3NIyKoBOi) Jii.

Binbmn ckiragHa cuTyallis BUHUKAE y pasi, Koau ocoba, y KUTJII UM 1HITOMY
BOJIOJIIHHI SIKOI TIPOBOAUTHCS OOIIYK, HE MA€ YiTKOTO MPOIECYATbHOTO CTaTyCy B
JJAaHOMY KPHMMiHAJbHOMY IIPOBA/IKEHHI. Y TaKOMY BHUIIQJIKY 3a3HauyeHi MOJIOKEHHS
KIIK ¥Ykpainn He MOXYTh 3aCTOCOBYBATHUCS. YTIM, JIJIsI IPABUJIBHOTO BUPITIEHHS
1IbOTO MUTAHHS CJIi/l BUXOJAUTHU i3 KOHCTUTYIIWHOTO NpaBa JIOAWHN HAa HaJaHHSI
npaBoBoi goromoru (ct. 59 OcHOBHOrO 3aKOHY), sIKe, SIK BUIAETHCST, HEe MOKe OyTH
0OMEKeHO y 3B'SI3KY 13 BiJICYTHICTIO CIelialbHOI IPABOBOI HOPMHM, CIIPSIMOBAHOI Ha
3abe3MeveHHs 0To peasrisarfil.
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BiamoBa ciiifaoro, IpoKypopa y A0MYCKY ajBoKaTa [0 y4acTi B OOIIYKY 0OMeXy€E
KOHCTUTYIiiiHe MpaBO 0COOM Ha MPaBOBY JOMOMOTrY i y Takuii crocib mosbasJisie
ii rapanTii 3abe3MevyeHHsT 1HITOrO KOHCTUTYIIIHHOTO MpaBa — Ha HEJOTOPKAHHICTh
SKUTJIA YW 1HIIOTO BOJIOMIHHS 0COOM, OCKLJIBKM HallyacTillle OIIHWUTH BiAIOBIIHICTD
NIl cJiyoro, MPOKypopa, MPalliBHUKIB ONePaTUBHUX IiPO3/iJiB, 1110 HAJAAIOTh
JIOTIOMOTY CJIIYOMY TIPU TIPOBEJIEHHI I[i€l MpollecyajbHOl /ii, BUMOTaM 3aKOHY
CTOCOBHO IIiICTaB Ta MOPSAKY IIPOBEIEHHS OOLIYKY 0co0a Ma€ MOK/IUBICTh BUHST-
KOBO 32 YMOBHU HaJIaHHS 111 KBastihikoBaHOI TpaBoBoi gonomorn. Came TOMY MPaBO
Ha TPaBOBY JOTIOMOTY 3a CBOEI0 MPABOBOIO MPUPOJOI0 € TIPAaBOM-TapaHTIi€0, MO
zabe3redye peasisaliiio iHIIMX 1IpaB JoANHI. Voro peaizaiis 06yMoB/eHa pisHem
PO3BUTKY CYCIJIbCTBA, 3a0€3II€YEeHHIM JOCTYILY J0 MEXaHi3MiB IIPaBOBOI JJOIOMOTIH.
[le no3BONgE KOHCTATYBATU MOTO BUPAKEHUN MO3UTUBHUN XapaKTep, OCKiTbKNA BOHO
nepedadae 3MiNCHEHHST IEBHUX TIO3UTUBHUX i1 MIO/I0 CTBOPEHHS MEXAHI3MY peaJri-
3allii mpaBa Ha MMPABOBY JIOTIOMOTY, B TOMY YHCJIi 111/ 4ac JI0CY/I0BOTO PO3CJIi/lyBaHHS.
To6TO IO3UTUBHOMY MTPaBYy Ha TPABOBY JOIIOMOTY KOPECTIOH/IYE MO3UTUBHUI 000B’sI-
30K JIepsKaBM CTBOPUTH HaJIeKHI YMOBH JIJIst HOTO peastizaiii, 3a6e31eYnTH BiJIbHIi
JIOCTYT KOKHOTO JI0 MeXaHi3MiB MPaBOBOI JIONTIOMOT'H.

3 orisiy Ha Iie BBasKa€MO, IO TEPENIKOIKaHHs ydacTi aJBOKaTa B OOIIYKY
MJISTXOM BiJIMOBH Y FOTO JIOMTYCKY CJIiJT KBaTi(hiKyBaTH SIK TIEPEITKO/KanHs Horo mpo-
(eciitniil TiSLTLHOCTI, 1O TSATHE TepeadadeHy 3aKOHOM IOPUANYHY Bi/IIOBIIAIbHICT,
JIO TOTO X YCKJIQJIHIOE peasii3allito KOHCTUTYIIMHOTO MpaBa Ha PABOBY JOIIOMOTY.

Curin mogaTtu, MO 3TiIHO 3 KOHCTUTYIIHHOIO HOPMOIO Ta TPUHITMIIAMU KPUMi-
HAJBHOTO TPOBA/KEeHHs, sIK 3a3Hadyae M. OcTpoBcbKa, HaBiTh He3alPOIIEHUH, ajie
Takuii, 1o paxTHIHO MpUOYB, AIBOKAT TaK CAMO MA€ MPABO HA JOCTYII 10 KJIIEHTa B
Oy/Ib-sIKOMY BUIIQJIKY, SIK TIPU [IPOBEIEHHI OOIIYKY, TaK i TPW iHIMX caigunx (mpo-
1ecyaabHUX ) [isIX — 3aTPUMaHHI KJIIE€HTA, JTOTNTI, IPE/T IBIEHHI 0COOM Y1 pedeil st
BIisHaHHA Tomo (crarTi 46, 208, 224, 228, 229 KIIK Ykpaiun) [7]. Amxe Hepiako
AJ[BOKATU He MOKYTbh HOTPAIIUTH [0 MiCIlsI ITPOBEIEHHS OOIIYKY Yepe3 HeOIyIIeHHsT
ix He 0c006010, sIKa 3AIHCHIOE OOLIYK, a HpalliBHUKAMKU IIPAaBOOXOPOHHUX OPIaHiB,
KOTPI 3a0e311e4yioTh OXOPOHY Miclls IIpoBeJeHHs caiauoi mil. o peui, y mozpaiib-
IIOMY TTOSICHEHHSIM HE JIOITYCKY MOKe OyTH HEMOKJIUBICTD OTPUMAHHS BiIIIOBIIHOTO
JI03BOJTY CJITYOTO, IKU OYB 3aifHATHIT TIPOBEAEHHSAM CJriuoi il [8].

Y 1opuandHiiil JiTepaTypi HEOIHOPA30BO BUCJOBIIOBAINCH OOIPYHTOBAHI TBEP-
JIUKEHHSI, 110 BUMOTa 3aXMCHKKA [IPO MO0 y4acTh B CJIi4ill Ail Ma€ OyTH /IS CJIiUO0ro
0608’s13k0B010 |9, ¢. 34], a BiZICyTHICTD MOBIOMJIEHHS TIPO TPOBEEHHS CJIIU0i il
CJIiZL POBIJIAATHU K ICTOTHE HOpyLIeHHs 1mpasa Ha 3axuct [10, ¢. 6]. Takoxk HeoOXigHO
Bi/I3HAYUTH, 1110 BiAMOBIIHO /10 4. 2 cT. 46 KITK Ykpainm sKIno 1mijo3poBaHuii 3are-
peuye MpoTH TTPOBeIEHH MPOIeCyaabHOI JIii 32 Bi/ICYTHOCTI 3aXUCHUKA, TIPOBEICHHS
IpoIlecyasbHOI il BiZIKIaMa€Thest, abo ISt 11 IPOBEICHHS 3a/yYa€ThCs 3aXMUCHUK Y
nopsiky, nepeabaderomy cr. 53 KIIK Yipainu. 1o HOpMy 3arajbHOTO XapakTepy
CJILJT TIOIIIMPUTH 1 Ha TTOPSIIOK TIPOBEIEHHST OOIITYKY, TOOTO SKIIO 0c06a, y MPUMIIIeHH]
SAKOI 3[IICHIOEThCS 151 CJIiua Jisl, 3amepedye npoTH ii npoBefeHHs 0e3 3aXUCHUKA,
TO CJIYMI HEBIJIKJIATHO MA€E BIKUTH 3aXO/IIB JIJIsI NOTO 3aydeHHs. Y KOHTEKCTi po3-
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TJISI/Iy 1IbOTO TUTAHHS JIOPEYHUM BUIAETHCS 3BEPHEHHS /10 TIOPiBHAJIBHO-TIPABOBOTO
aHasIi3y, Mo Moske OyTH KOPUCHUM Tipu hopMystioBanHi BUCHOBKIB. [Ipumipom, KITK
Pecry6uiku MosiioBa MiCTUTDh OKpeMY CTaTTIO il Ha3Boio «Ocobw, siKi MpUCyTHI
[IPU TIPOBEIEHHI OOIIYKY YK BUIMKHU MPEIMETIB Ta JOKYMEHTIB», SIKOIO 3aKPillJIeHO,
1[0 OKPIM CIIEI[aIiCTiB, MepeK/IaadiB Ta MpeJCTaBHUKIB MAfOTh TIPaBO OyTH MIPUCYT-
HIMM 1 3aXMCHUKM IIPU BCIX [isIX OpraHy KpUMIHAJIbHOIO PO3CJiAyBaHHS i poOUTH
3 1[bOTO TIPUBOY 3ayBakKeHHS Ta 3asBU, SIKi BHOCATHCS B MPOTOKOJ. BaxkauBum €
Te, M0 SIKIIO 0c00a, Y SKOI MTPOBOAUTHCS OOIIYK, TTOTPEOYE MPUCYTHOCTI 3aXUCHIKA,
pollecyasbHa JIisl MPU3YNUHSIETHCS /10 MOSIBU 3aXUCHUKA, ajie He OiJbIie, HisK Ha 2
rOIMHU. AJle B HEBIJIKJIQJHUX BUIIA/IKaX, KOJM iCHYE PU3UK BTPATH, IICYBaAHHS YU 3HU-
IEHHsT JIOKa3iB, 200 KOJIH TIi/[ 3aTPO30I0 CTOITh Oe3reka 0cobu, y K0T TIPOBOUTHCS
001yK, ab0 iHIKX 0cib, OOIIYK MPOAOBKYETHCS, BKA3YIOUM Ha IPUYMHK 1IHOTO B
nporokodi [11, ct. 127].

[TiskoM CJIyIIHOIO BUAAETHCSA JyMKa BYCHUX IIPO Te, 1[0 aHAJIOTTYHUN MiAXiA Mae
3aCTOCOBYBATHUCS i /10 PO3TJISILY Ta PO3B’sI3aHHS KJIOMOTAHHSI 0COOHU, Y sIKOi TIPOBO-
JMTHCST OOIMYK, PO ydacTh B 0OIIyKYy ii ajBokaTa. AJie CJIiji 3BaskaTH il Ha Te, IO
[IPY HASIBHOCTI YXBaJIU CJIIYOTO CY/ULL IIPO MPOBEAEHHS OOIIYKY B )KUTJII YK IHIIOMY
BOJIOJIHHI 0coOM [il, SKi HepelKoiKaTh IPOBeAeHHI0 00IIyKY, 3 00Ky ocobu, y
JKUTJI 94U THIIOMY BOJIOZIHHI SIKOI TIPOBOJAMTHCS OOIIYK, CJIi/I BUSHATH 3aKOHHUMH,
SKINO JlaHa 0coba BUABUTH OakKaHHS peayisyBaTv HajaHe il MPaBO HA yd4acThb MIPU
o0IIyKy a/[BOKaTa, a Iie mpaBo He Oyxae pearnizoBaHe [12, c. 6]. 3posymio, mo B
JaHOMY pa3i He HIEThCS PO 3TOBKUBAHHSI TIPABOM 3 GOKY i103PIOBAHOTO.

17 Bepecus 2015 p. KoncyasratuBHoo pazioio npu lenepanbHiil mpokypatypi
Ykpainu O6yso npuiiasaro pimeras Ne 10-2015, skuM BH3HAHO TaKoIo, IO He Bij-
MOBI/Ia€ TIPUHITUIIAM PO3YMHOCTI, JOOPOCOBICHOCTI Ta CIPaBEIMBOCTI, iICHYIOUY
NPaKTUKY OPTaHiB, SIKi 3/1HCHIOIOTH JOCYZ0BE PO3CIilyBaHHSA NOMO0 BiIMOBU y
JIOIYCKY /IO y4acTi B TpoBeieHHI 00ImyKiB (OIJIsIAiB) ajBOKaTiB Ta/ab0 3aKOHHMX
IPEICTAaBHUKIB 0OCib, sIKi € BlacHUKaMu Ta,/a00 (HakTUUHUMEU BOJIOIIBLSIME OOIILy-
KyBaHOTO >KUTJa (1HIIOTO BOJIOMIHHS). Y 3B’A3KYy i3 1iuM KoHcysbTaTuBHA paga i
3BepHyJaacs 70 [enepasbHOrO TPOKYypOpa YKpaiHu 3 TPOXaHHAM BUATU BiMOBiHE
MeTOIYHE PO3’ICHEHHS I/ HIKUeCTOSAuX mpokypopis [13]. 22 motoro 2016 p.
B. 0. [erepanbHoro nmpokypopa Ykpainu nignucano auct Ne 0416-36Bux-820kB-16,
B SIKOMY KepiBHHUKaM perioHaJbHUX IPOKYpaTyp /JOPYy4YeHO BXKUTHU 3aXOiB I
HeonyeHHs (DaKTiB He3aKOHHOI BiZIMOBH ajiBOKaTaM OpaTH ydacTb y IPOBEIEHHI
OOIIYKiB Ta IHIMUX CJIIYKX [iid. YKazaHe MmiATBEP/IKYE, MO BiIMOBH Y JOIYCKY a/BO-
Kara [0 y4acTi B 00IIyKy HEMOOAMHOKI i BjKe MAlOTh O3HAKK CHCTEMHOI TIpobieMHu,
10 oTpebye po3B’sizanHs [5].

Bucnoexu. Bunaerbcs 3a gouinpae npamo nepegdauntu B KIIK Ykpainu
MOJIOKEHHS, SIKUM TiepeI0aunTH IPaBo 0COOM, Y KUTJI YU iHITOMY BOJIOAIHHI SIKOT
POBOUTHCS OOIIYK, KOPUCTYBATHCS TIPABOBOIO JOTIOMOTOIO a[BOKATa, a TaKOK
OCKap’KyBaTU B MOPSIIKY OTEPATUBHOTO CYIOBOTO KOHTPOJIIO PillIeHHS CJiA40ro,
MPOKYpPOpa PO BiIMOBY B JIOTYIIEHHI a/[BOKATA JI0 YYaCTi y MPOBEJIEHHI OOIIYKY.
[le yHeMOXTUBUTH HE3aKOHHY TMPAKTUKY BiIMOBU CJiYUMH, TPOKYPOPaAMU Y
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JIOTIYCKY aJIBOKATa i CTaHe BaXKJIMBOIO CKJIAJOBOIO IIPABOBOTO MexaHi3My 3abe3rie-
YeHHs KOHCTUTYI[IHHOrO IpaBa KOXKHOTO HAa HEJOTOPKAHHICTDb JKUTJA YU 1HIIOTO
BOJIOJIIHHS.

Takox mpononyemo fomoBHUTH 4. 3 ¢T. 236 KIIK Ykpainu nosoxkenHsm Takoro
amicty: «Ilepex obiryKoM citipiuuii Ipornonye ocobi, y JKUT/I Y41 IHIIIOMY BOJIOiHHI
SIKOI TTAHYETHCS 3AICHUTH OOIIYK, BUAATH 3a3Ha4Y€H] B yXBaJli PEIMETH YK JJOKY-
MEHTH, a TAKOK BKa3aTH MiCIIe, JIe TIEPEXOBYEThCS PO3IIyKyBaHa ocoba. Y pasi Bij-
MOBU BUKOHATH I[i BUMOTHU CJIi[YUN TPOBOIUTH OOIIYK>.

Bunaerncs 3a potinbae qomoauth 4. 1 cr. 303 KIIK Ykpainu mynkrom 9 takoro
BMICTY: «JIii CJIi[40TO, IPOKYPOPa IIijl Yac MPOBEAECHHS OOIIYKY».
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AND HORIZONTAL EFFECT

The author offers a description of the European Union Charter of Fundamental Rights as innovative
dynamic instrument which is necessary and useful in the process of modelling the future of the protection
of fundamental rights by the Union. He concludes that the Charter will influence the whole acquis
communautaire. The extent of this impact is still somewhat unpredictable. Much depends on the political
direction Europe is taking and the boldness of European judges in both Member States and the CJEU.
Potentially, it can be used as a powerful tool to strengthen EU influence in the social sphere (strikes,
collective bargaining, working conditions, etc.).

The article also substantiates that the Charter applies to the activities of the EU institutions, but the
extent to which it also applies to Member States, when implementing EU law, is unclear. The distinction
will be a difficult one, taking into account the fact that most areas are regulated by both the EU and
national legislation and it is sometimes complicated to distinguish one from another. The question
of the EU turning into a rights-based union then has to do with the status of principles and values,
namely, <are some of them turned into basic rights — protecting human rights and democratic procedures
unconditionally?> Therefore, whether the Charter will open a new era in the development of the EU
Jfrom limited economic cooperation to a full political, economic, and social union remains unclear. Future
practice and, undoubtedly, emerging case law of the CJEU will provide more answers.
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Xaprust EC: ee npupo/ia, ”HHOBaIlMOHHBII XapakTep U rOPU30HTaIbHBIN 3derT

Xapaxmepusyemcs. Xapmusi ocrnosnvix npas Esponeiickozo Cow3a Kax UHHOBAUUOHHDIIL OUHAMUY-
HOLL UHCMPYMENM, KOMOPbLi HeoOX00UM U 60Cmpebosan 8 npoyecce MoOeIuposanus 6yoyuwetl cucmemol
sawumol pynoamenmanvioix npas uenosexa ¢ EC.
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B yenmpe snumanusi — 80npocvl 6IUSHUSL NPaAs ueioseka Ha npasosoi nopsdoxk EC, xomopoui
NePEOHAUATLHO POPMUPOBAICS BOKPY2 IKOHOMUUCCKUX UHMePecos (c60600H0e dsudcenue Kanumaios,
mosapos, modeit). O6ocrosvI6acmcs mouka 3penus, umo Xapmus noeiusem Ha acquis communautaire
8 UENIOM, OOHAKO CMeNneHb MAK020 IUSHUS NOIHOCIbIO He onpedenend. Bo mnozom ona 6ydem 3asucems
om nonumuyeckux nacmpoenuil Esponvt u om pewumocmu cydeil xax 8 20cyoapcmeax-uieHax, max u 6
Cyde Cnpasednusocmu EC.

Paccmompervl 803MONCHbIE NEPCNEKMUBLL PA3BUMUSL U NPAKMUUECKOZ0 NPUMEHEHUS. OOKMPUHDL
eopusonmanvrozo Oeiicmeusi. IlocieOusiss cuumaemcs: npomusopeuusoll, NOCKOIbKY OCHOBHOU UEIblo
pyHOamenmanoHvix Npag ACIACMC 3auUMa UHOUBUAOE OM HAPYUEHUL UX NPAS CO CIMOPOHLL NYOIUY-
not enacmu. Ee cmvlcn 3axmouaemcs 6 mom, umo Qynoamenmaivioie npasa co3oaiom o0s13ameivcmed
u evidsuzaiom mpebosanus maxyce u K Opyeum (Mpemvum) IUUAM, KOMOpvle He Hadenienvl nyoiuy-
HO-BAACTIHBIMU NOJIHOMOUUAMU. B uacmnocmu, obocrnosvieaemcs, umo nposieienuem 00OKmpunol 20pU30H-
manvHozo Odelicmeust sieasiemcs: mo, umo oupexmusol EC, adpecosannvie zocydapcmsam-uienam, mozym
co30asamv 0043aHHOCTU NO NPABAM UHOUBUOIOE OJisl He20CYOAPCMBEHHDIX CYOBEKMOE.

KioueBbie cioBa: mpaBa 4yesnoBeka; cranaapthl EBponetickoro Coro3a; XapTus OCHOBHBIX TIPaB
Espometickoro Coroza; Cyx CrpasennuBoctn EBponeiickoro Coio3a; JOKTpHHA TOPU30HTAIBHOTO JIei-
cTBUs; EBporneiicknii ¢y 1o 1paBaM yesioBeKa; YaCTHOIIPABOBON MOJXO/L.

Theoretical and Practical Pre-requisites to the EU Charter of Fundamental
Rights. European Union law includes well-developed rules on the four fundamental
economic freedoms (free movement of goods, workers, services, and capital), and for
a while, these were the «rights» that the EU was aggressively safeguarding. However,
as the EU legal order has matured to a fuller, more complete system, human rights
could no longer be ignored. The intrinsic clash between economic interests and the
protection of human rights became more apparent and required action on the part
of both the European Court of Justice and other EU institutions!.

It has long been an issue that, alongside the European Union, the Council
of Europe’s regional system of human rights protection has developed relatively
effective jurisprudence under the European Convention of Human Rights and
Fundamental Freedoms. All EU Member States are also parties to the Convention,
which may place them in a difficult position, for example, if an alleged human rights
violation arises from a legal act or an action undertaken by a Member State pursuant
to the EU law?.

The birth of the European Charter and its nature can be explained by two and
interrelated important ambitions — first, somewhat ambivalent EU constitutional
developments and, second, the emerging human rights case law of the European
Court of Justice that has aimed to solve the potential conflict between dogmatic
common market approach and dynamism of the EU as related to the citizens of
Europe. The Charter is a great piece of compromise between desires and reasonably
possible mechanisms that can be introduced in the area. While some wanted it to
make the existing human rights more visible in the EU level, others preferred to
extend the scope and include new rights and spheres that were not covered before
but are of great importance and innovative character. This document resembles the
long-standing differences between different philosophies and ideologies and the way

! Kerikmie and Késper (2008).
2 Tbid.
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to find a compromise in this complex situation and get to the outcome in the form of
the Charter!. Human rights (beside criminal jurisdiction) have always been a symbol
of independence and sovereignty of the statehood. This is the principal reason for a
long-lasting discussion over the EU catalogue of fundamental rights, in particular
regarding its form and content.

Another challenge continues to be a matter that basic rights can be related to
any issue regulated by law, which makes the division of the powers in multilevel
system rather sophisticated at first glance. Even in post-Lisbon EU, the borderline
between exclusive, joint, and Member State competence is far from being clear due
to different political and interest groups that still have distin- guishable aspirations
of the Union’s future.

It is still relevant to emphasise that both of the aforementioned ambitions
are carefully taking into account the constitutional values of the Member States.
Therefore, case law of the CJEU can also be seen as an achievement to the
integration that prepares the next stage in the EU development.

CJEU Case Law and the Charter. At least through the CJEU case law, the
EU has not shown that principles of EU law may have an impact also on the issues
outside of the areas, however, within the competence of the EU. Thus, there is a
«sneaking», secondary impact of the law that may be wider than the primary, explicit
one. In the Mangold case?, the CJEU found a common principle of prohibition
of discrimination based on age, which is not easy to establish from reading the
Constitutions of the Member States®. Nevertheless, such a principle potentially
restricted the behaviour of Member States in areas outside the EU competence?.

Another important aspect is that the CJEU has also referred to the European
Convention of Human Rights® in its several judgments. In the 1990s, the Court had
to consider the impact that human rights had on the EU rules. In one of the relevant
landmark decisions, the Schmidberger case®, the CJEU had to rule on a sharp conflict
between human rights and one of the basic economic freedoms, the free movement of
goods. In that case, an Austrian environmental organisation blocked part of a busy
motorway as a form of political protest for environmental protection. The Court
was asked to consider whether the failure of Austrian authorities to prevent this
blockage constituted a specific justification for restrictions on the free movement
of goods. In its judgment, the CJEU stated that «measures which are incompatible

! Bellamy and Schonlau (2012).

2 See ECJ Case Mangold v. Helm (2005) C-144/04.

3 Eriksson (2009), p. 736.

4 See Kerikmée and Nyman-Metcalf (2012b).

5 A reference to the European Convention of Human Rights and Fundamental Freedoms was inserted
into EU law by Art. 6(2) of Treaty of European Union (Maastricht Treaty) adopted in 1992,
according to which the «Union shall respect fundamental rights, as guaranteed by the European
Convention for the Protection of Human Rights and Fundamental Freedoms signed in Rome on 4
November 1950 and as they result from the constitutional traditions common to the Member States,
as general principles of Community law».

6 See ECJ Case Eugen Schmidberger, Internationale Transporte und Planziige v Republik Osterreich
(2003) C-112/00.
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with observance of the human rights thus recognised are not acceptable in the
Community». The Court went on saying that protection of human rights, namely the
freedom of expression and the freedom to assembly, can outweigh even a fundamental
community right, such as the right to free movement of goods'.

In his paper Schermers concludes the following: «Already now violation of
human rights will be a ground for annulment of a Community act. The CJEU
applies fundamental human rights as general principles of law. Acceptance of the
Charter will offer a clearer and more binding foundation to the existing case-law...».
The Charter would weld the jurisprudence of the CJEU and relate it to the EU
constitutional developments that were prepared more than a decade ago.

Charter-Relevant International Law and Practice. The EU proposed
drafting of the Charter at the Cologne European Council in June 1999 based on
the Commission’s report from earlier that year®. The draft text was approved by
the Biarritz European Council in October 2000 and subsequently by the European
Parliament, Council, and Commission. It was drafted with a view to including it in
the Treaty of European Union. Later, it was included as one of the main components
of the Constitutional Treaty, which after that has become the Reform Treaty and
then the Lisbon Treaty. As the idea of having a European Constitution was regarded
as too elitist, the Charter was separated from the text of the Treaty and exists in the
form of an independent legal act. Such an outcome also was affected by the results
of the referenda in the Netherlands and France in 2005. In general, the Charter was
well received, and right after its adoption some courts of the Member States have
mentioned it as a subsidiary source of law®. In most cases, the European Court of
Human Rights, for its part, is referring to the EU Charter descriptively in the part
of a judgment called «relevant international law and practice».

Innovative and Intricate Character. The content of the Charter is manifold®.
Some might consider that too many newly recognised rights have been introduced.
The text includes «traditional» civil and political rights such as protection of
human dignity (Art. 1), right to life (Art. 2), prohibition of torture and inhuman or
degrading treatment or punishment (Art. 4), and prohibition of slavery and forced
labour (Art. 5). It also contains traditional freedoms such as right to liberty and
security (Art. 6), respect for private and family life (Art. 7), and freedom of thought,
conscience and religion (Art. 10). The Charter lists the social and cultural rights:
right to education (Art. 14), freedom to choose an occupation and right to engage
in work (Art. 15). It also pays special attention to cultural rights in the form of
freedom of the arts and sciences (Art. 13).

! Kerikmie and Késper (2008).

2 Schermers (2001), p. 8.

3 Report of the Expert Group on Fundamental Rights, the European Commission. Affirming
Fundamental Rights in the European Union: Time to Act. Brussels, February, 1999.

* For example, the Estonian Supreme Court has stated in its decision on 17 February 2003 in Case
No. 3-4-1-1-03 that the Charter is not legally binding but reflects certain principles of law that are
common to all EU Member States; RTIII (7 March 2003) 5, p. 48.

% See Kerikmie and Kisper (2008).
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Some of the rights are specific to the EU internal market, among them is freedom
to conduct business (Art. 16), workers’ right to information and consultation within
the undertaking (Art. 27), and right to collective bargaining and action (Art. 28).
An entire section is devoted to non-discrimination: equality before the law (Art.
20). The rights of children and the elderly (Arts. 24—25) are mentioned separately.
Art. 33 on family and professional life declares that «the family shall enjoy legal,
economic and social protections». Special attention is paid to social security and
social assistance (Art. 34), health care (Art. 35), access to services of general
economic interest (Art. 36), environmental protection (Art. 37), and consumer
protection (Art. 38).

Chapter V is a catalogue of citizens’ rights: the right to vote and to stand as
a candidate at elections to the European Parliament (Art. 39), the right to vote
and to stand as a candidate at municipal elections (Art. 40), the right to good
administration (Art. 41), freedom of movement and of residence (Art. 45), and
diplomatic and consular protection (Art. 46). Chapter VI concentrates on procedural
rights such as fair trial, presumption of innocence, principles of proportionality, and
legality.

The content of the Charter is a mixture of fundamental rights, principles and
values, and ideas, some of which have clear frames and history of application,
whereas others are novel concepts that have not yet found their clear place in the
espace juridique Europeren (European legal space).

In Between Human Rights and EU Standards. In general, the universality
of human rights might be in danger. As I recently stated with my colleague Prof.
Metcalf: «Maybe it is so that fewer rights but stronger ones which furthermore are
really universal actually could mean more rights? The rights and the understanding
and interpretation of rights may have to be purist. This may be the way universal
human rights as a concept can survive at all. In the modern world there are different
trends that to some extent conflict, like the trend of globalisation but also the
reemphasising in different parts of the world of traditional values, whether from
a religious background or something else»!. However, the EU Charter, even in its
complexity, has to be seen as a European regional set of «fundamental rights» that
are legally allocated to be supervised by external authority — reliable human rights
protection system established by the Council of Europe, the European Convention
of Human Rights and Freedoms.

The main problem related to the Charter is most likely related to its normative
structure. The Charter contains rights and principles that are to be treated differently
and were drafted as a mechanism to achieve consensus on the broad range of
rights included in the Charter®. Blackstock asks, «What is a right and what is a
principle then?s and finds that, in many cases, this is not a «clear cut». By her,
the explanations do in some places identify the distinction, e.g., the «rights» of the

! Kerikmée and Nyman-Metcalf (2012a).
2 Blackstock (2012), April 17. http://eutopialaw.com/2012/04/17 /the-eu-charter-of-fundamental-
rights-scope-and-competance,/.
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elderly (Art. 25 CFR) and environmental protection (Art. 27 CFR). However, here
Blackstock’s conclusion proves it again — it is not a «clear cut»: socio-economic
rights can have as much importance as interference with civil liberties, e.g., the right
to vote discourse. Furthermore, rights and principles may be expressed in the same
article, e.g., right to family and professional life (Art. 33 CFR)!. Art. 52.5 of the
Charter states that principles are justiciable only insofar as they are implemented
by measures taken by Member States. The Explanations of the Charter clarify
that principles do not «give rise to direct claims for positive action by the Union’s
institutions or Member States” authorities».

Some of the authors are straightforward in making reference to «the potential
federal effect of the Charter». For example, by Groussot, Pech, and Petursson,
“it is sometimes alleged that the new legally binding status of the Charter may
eventually convince the CJEU to enforce common standards applicable right across
the EU regardless of whether national measures fall within or outside the scope of
application of EU law»2.

A Charter is, from the perspective of international law, e.g., European Convention
of Fundamental Rights and Freedoms, a set of constitutional rights and principles,
a European national constitutional law. By de Sousa, «national measures applying
to private relationships must be interpreted in accordance with the fundamental
freedoms, or, if such ‘interprertation conforme’ is not possible, those national measures
must be disapplied»®. The Charter would be seen as a step forward to establish a
direct horizontal effect, as the collisions between human rights and the EU standards
of fundamental rights and principles can be furnished by constitutional legal culture
of Member States.

New Perspective for Horizontal Effect? Lately, the phenomenon of the
horizontal effect’ has been intensively discussed in legal theory. The controversy
in applying the horizontal effect doctrine is that the aim of fundamental rights
was to protect individuals from violation of their rights by public authorities
while exercising their powers. However, if an individual can invoke rights against
another individual, fundamental rights become as a duty and requirement for the
other person®. Tzevelekos finds that «with respect to human rights abuses by third
parties the first-generation norm creates an affirmative ‘quasihorizontal’ effect which
imposes an obligation upon the state to adopt — for the benefit of subjects under
its jurisdiction — the necessary positive measures for prevention and prohibition of
human rights abuses by third parties»®. He also adds that «the need for positive
protection arises in situations where the enjoyment by citizens of their civil rights

! Blackstock (2012).

2 See Groussot et al. (2011), http://www.ericsteinpapers.eu/papers/2011-1.

3 See De Sousa, http://www.academia.edu/2167103/Horizontal Expressions of Verti-cal Desires -
Horizontal Effect and the Scope of the EU Fundamental Freedoms.

4 This part of the chapter is inspired by the last FIDE Congress in Tallinn. See Kerikmake et al.
(2012).

5 Besselink (2012), p. 17.

6 Tzevelekos (2010).
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is threatened by something other than state acts»!. The text of the Charter itself,
particularly Art. 51, refers only to the EU institutions and to the Member States,
excluding private groups or individuals as addressees. Moreover, the majority
of Member States do not allow direct horizontal effect under their national law,
therefore putting an obligation only to public authorities to respect the fundamental
rights and become the addressees of the Charter?. Does it mean that the horizontal
character of the Charter is not possible? Some authors remain quite suspicious,
making references to CJEU Case C-282/10.

Maribel Dominguez®, Opinion of AG Trstenjak delivered on 8 September 2011,
and British and Polish opt-out protocol to the Charter’. As an exception, some
Member States do allow direct horizontal effect, however, only for a small list of
certain fundamental rights, e.g., civil and political rights in Portugal®.

However, it seems that when implementing human rights, expressis verbis
reference to inter- or supranational law in the field (such as ECHR and EU Charter)
are not formally required. Rather, teleological interpretation deriving from the
international and supranational jurisprudence can be expected. Being excluded from
the Lisbon Treaty, the Charter can still be regarded to be a part of EU constitutional
law, its set of fundamental rights and freedoms. According to Alexy, there are two
constructions of constitutional rights: the rule construction and the principles
construction, both of them representing two opposing ideas on which the solution of
the constitutional rights doctrine turns®. Thus, the horizontal effect of the Charter
can be explained by the idea of Alexy, namely, the horizontal effect is a matter of
constitutional review, behind which the tension between constitutional rights and
democracy is found’. The Charter would, therefore, be a unique opportunity to
establish a dialogue between national and supranational levels, fill the gap of legal
lacunae that was restricted by blind dogmatism, protectionism, or technical collisions
within multilevel legal system. The dialogue between two constitutional levels is
inevitable for securing rule of law if we hope to build up the EU as a Rechtstaat that
has legitimacy in decision-making. European legal identity cannot be seen as a final
but as an ongoing process®.

The horizontal effect of the Charter is a concept that is rather possible to
develop further due to the constitutional traditions in the Member States. For
example, the Federal Constitutional Court of Germany, when considering whether
the basic law of Germany had horizontal effects, reasoned that rights have both
subjective (existing to protect individuals) and objective aspects (effectuating

! Tzevelekos (2010).

2 Besselink (2012), p. 18.

3 See Groussot et al. (2011), p. 2.

4 See pending Joined Cases C-411/10 and C-193/10 N.S. and Opinion of AG Trstenjak delivered on
22 September 2011.

> See Besselink (2012), p. 18.

6 Alexy (2010).

7 Ibid.

8 See also Kerikmie (2010).
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values of the society)!. The latter aspect would justify the normative complexity
of the Charter that clearly consists of rights and principles, reflecting the values
and aspirations of European community. This is a decisive question of whether the
Charter becomes an effective and applicable instrument. The opponents of the
vision of constitutional dialogue are referring to the conflicts in the past. According
to Kokott, the European integration is supranational; Community law is directly
applicable and claims primacy in application over national law. She also claims that
one of the fundamental principles, prohibition against age discrimination, deriving
from case law and the Charter, has a direct horizontal effect and, in the legal orders
of the Member States, constitutes an ultra vires act, violating national sovereignty>.
However, some of the fundamental freedoms (which are the core elements of EU
policy) have been given direct effect in the EU level and, consequently, in the
Member States. According to the existing EC]J case law, free movement of workers,
freedom to provide services, and freedom of establishment have direct horizontal
effect and these rights are also incorporated and protected in the Charter?.

Differences in Interpretation. Also, some authors refer to the inconsistencies
between the CJEU’s case law and that of the European Court of Human Rights.
Van den Berghe states that «the Charter contains two provisions governing the
relationship between the Charter and the Convention with a view to avoiding
inconsistencies between both instruments. According to a number of Court of
Human Rights judges, this recognition that the Convention’s level of protection
constitutes a minimum standard is ‘a rule whose moral weight would already appear
to be binding on any future legislative or judicial developments in European Union
law»*. Again, human rights protection is not a novel area for the Member States of
the EU as they have experiences with the ECHR system. The adjustment of their
EU-related legal obligations with the

Convention would be at least partly mediated by the EU Charter that can be
seen as a highest constitutional text in protecting fundamental rights in the European
Union. Furthermore, the aims of the principles deriving from the Charter can be
implemented through the directives that also give certain margin of appreciation
to the Member States. De Witte puts it as follows: «the European Union has
conducted, during the last decade, an active policy of adopting anti-discrimination
directives that aim at ensuring greater convergence between member-state laws in
this domain. One aspect of this evolution is that the relevant EU legislation forces
some states to reconsider their traditional view that fundamental rights should be
binding and enforceable only against state authorities and not against private bodies
and individuals. This Europe-driven ‘horizontalisation’ of anti-discrimination law is a
major challenge for many national legal systems and contributes to the emergence of
new but not uncontroversial conceptions of inclusive citizenship»®. Besides concrete

! See Schor (2010) and Ferreres Comella (2009), p. 238.
2 Kokott (2010).

3 Besselink (2012), p. 19.

* Van den Berghe (2010).

5 De Witte (2009).
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rights, also principles that are guidelines or frames for the EU institutions and the
Member States in their legislative process both in supranational (directives) and
national (implementation acts and measures) levels are set by the Charter.

In its Case C 555/07, Seda Kiiciikdeveci v Swedex GmbH & Co. KG, the
Luxembourg court has developed a new doctrine. The CJEU safeguarded its case
law with the Charter, stating that the Directive 2000/78 «does not itself lay down
the principle of equal treatment in the field of employment and occupation, which
derives from various international instruments and from the constitutional traditions
common to the Member States» but «has the sole purpose of laying down, in that
field, a general framework for combating discrimination on various grounds including
age». At the same time, the Court also refers to the EU Charter of Fundamental
Rights, which «prohibits any discrimination on the grounds of age».

Using a Private Law Approach? There are also particular approaches to clarify
the horizontal effect of fundamental rights. Private law experts see the solution in
applying canons of private law. Irene Kull says that «the catalogue of fundamental
rights that follows not only the principle of the freedom of contract, but also the
principle of protecting the weaker party, binds the implementer of law and they
are exercised via the indirect horizontal effect of fundamental rights with the help
of private law principles (good faith, good morals, reasonableness, etc.). These
principles guide judges in the interpretation of contract law provisions and in the
elaboration of rules»!. However, horizontal effect is different from the impact of
rights on private law? In addition, the horizontal effect has sometimes been analysed
by the competence areas. As explained by Eurofound, «the impact of the doctrine of
horizontal direct effect, when applied to provisions of the Treaties, has been limited
in the fields of employment and industrial relations»®. The inclusion of fundamental
rights concerning employment and industrial relations in primary EU law, as was the
case with equal pay for women and men (Art. 157 TFEU), could lead the CJEU to
attribute binding «direct effect», vertical and horizontal, to provisions of the Charter.
Authors of the commentaries of the EU Charter are rather careful in describing
the horizontal nature of the legal act, finding only that «Art. 4 of the Charter may
therefore potentially also be recognised a horizontal effect, imposing on the Union an
obligation to act in order to prevent acts prohibited under this provision from being
committed. Whether the institutions of the EU may be held responsible for torture
and related forms of prohibited treatment conducted by private parties, organisations
or individuals within the member states (where such preventive measures have not
been institutionalised or implemented otherwise), is an open question.

However, it cannot be excluded a priori»*.

! See Kull (2007), http://www.juridicainternational.eu/unfair-contracts-of-suretyship-a-question-about-
the-horizontal-effect-of-fundamental-rights-or-about-the-application-of-contract-law-principles.

2 Krzeminska-Vamvaka (2009), http://centers.law.nyu.edu/jeanmonnet/papers/09,/091101.pdf.

3 See Eurofound; the European Foundation for the Improvement of Living and Working Conditions
is a European Union body. http://www.eurofound.europa.eu/areas/industrialrelations/ dictionary/
definitions/horizontaldirecteffect.htm.

* See The EU Network of Independent Experts on Fundamental Rights, Commentary of the Charter

176 ISSN 2414-990X. Ipobaemu saxonnocmi. 2017. Bun. 137



Kerikmdie T. EU charter: its nature, innovative character and horizontal effect

De Sousa makes it clear that the terminology has often misunderstood that
«the expression horizontal effect does not exclusively refer to relationships between
private parties as horizontal effect can also be said to refer to the effect of Union law
between Member States, while vertical effect also affects the relationship between
the Union and individualss'. Thus, the horizontal effect should not, in the case of the
EU Charter, be seen in a limited or narrow way but rather vice versa — giving the
term much broader sense. In general, the progressive direction of accepting human
rights application horizontally by EU Member States is a prerequisite in effective
implementation of the EU Charter of Fundamental Rights. Certainly, every member
state has still its own peculiarities in implementing EU law and fundamental rights.

Experience in Estonia. Leaving aside the examples of the «old member states»,
Estonia could become an example of German-oriented, conservative jurisdiction in
explaining the progress of horizontal effect. The general acceptance of horizontal
effect of fundamental rights in Estonia is visible, and one can find several analytical
reports related to the issue. Already in 1998, the expertise presented by a
governmental expert commis- sion on constitutional issues? referred to the so-called
construction problems related to horizontal legal relations, which could be solved
by mechanisms of direct and indirect effect. Estonian experts were inspired by well-
known German legal theorists Hans Carl Nipperdey and Giinter Diirig.

However, the experts indicate another problem — collision — which leads to the
contemporary discussion related to the norm hierarchy. The Commentaries to the
Constitution of the Estonian Republic® do not add much to the discussion concerning
horizontal effect, being just more open-minded and flexible when presenting the
same theoretical doctrines. The parts that are related to the EU membership are
praising the supranationality of the EU legal norms and values. Also, the well-known
textbook on Estonian constitutionalism, written by the former head of the Supreme
Court, former justice of ECtHR and current MP, describes the Drittwirkung only as
a case when one of the private parties is having public functions deriving from State
authority and violates the rights of another private party*.

As the legal order in Estonia has been integrated into the EU legal system,
the aspect of horizontal effect has been getting more practical importance, just as
it has in the entire European espace juridique®. This issue is closely related to the
question of possible collisions between norms in the multilevel legal system. Liina

of Fundamental Rights of the European Union, p. 45. http://llet-131-198.uab.es/catedra/ images/
experts/COMMENTARY%200F%20THE%20CHARTER.pdf.

! De Sousa, p. 3.

2 By request of Estonian Parliament (Riigikogu), the Government composed a special commission of
constitutional expertise (members: Uno Lohmus, Kalle Merusk, Heiki Pisuke, Jiiri Raidla, Mirt Rask,
Heinrich Schneider, Eerik-Juhan Truuvili, Henn-Jii ri Uibopuu, Paul Varul). There were several
experts included in the discussions, also the undersigned of the current report, Tanel Kerikmie.
http://www.just.ee/10725 (section 3).

3 Eesti Vabariigi Pohiseadus. Kommenteeritud viljaanne. Juura. Tallinn 2008, para 19.

4 Maruste (2004), p. 305.

5 Brems (2005), p. 301.

ISSN 2414-990X. Problems of legality. 2017. Issue 137 177



MIXXKHAPOZHE ITPABO

Kangur, analyst of the Supreme Court, refers to great challenges for Estonian courts
that consist of «implementation of both EU law and domestic law in the light of
aims established by EU law»!. Uno Ldhmus explains the ideology of CJEU that is
generally accepted by Estonian judiciary, i.e., the court of an EU Member State in
the process of applying a domestic legal norm must take into account the text and
the goals of the EU law as much as possible?. It concerns mostly the EU secondary
law where Member State has not only a certain margin of appreciation but also
a certain part of the primary legislation, such as the regulations that require the
establishment of special institutions and that require sanctions by the Member State®.

It can be assumed that the horizontal effect reflects the approach to the Consti-
tution in general. Robert Alexy provides that «the question of which construction:
the rule construction or the principles construction is to be preferred is, therefore, by
no means a problem of theoretical interest alone»*. It seems that Estonia is following
the path of principles construction as the Supreme Court declared the undisputable
harmonisation with the EU law, while lower courts are following the Supreme
Court declarations. However, they are not taking the initiative to use EU law
directly or even quasi-directly. The principle is also reflected by Estonian theorists:
«... fundamental rights do not settle a specific legal dispute, but open themselves via
the legal provisions regulating the relevant area of law. The direct horizontal impact
of fundamental rights and constitutional principles implies the possibility to rely on
them in private law claims»®. Assuming that the horizontal effect is effective only
if there is a visible positive obligationf, meaning enforceable rights, it is somewhat
difficult to analyse whether the Estonian judiciary in general is inspired from ECHR
and EU law or is just following the guidance of the Supreme Court. It seems that
the Estonian Supreme Court likes the approach of the German Federal Court, where
the horizontal effect of the Constitution itself is discussed” and not encouraging the
lower courts to take action on the basis of higher norms than the Constitution. It
has been deemed to be a good interpretation filter for the Supreme Court.

The Estonian judicial approach then corresponds to the idea of exceptionality of
horizontal effect, thus used directly <only if there are no appropriate statutory means
of protection. Because constitutional rights and freedoms are at the core of the legal
system, there should be a presumption that private law adequately protects them»®.

! See Kanger (2007), http://www.riigikohus.ee/vfs /776 /Analyys%20EL%200iguse%20kohaldamine

%20HK %20praktikas%20%28L_Kanger%29.pdf.

2 See Lohmus (2007).

3 Tbid.

* Alexy (2010).

>See Kull (2007), http://www.juridicainternational.eu/unfair-contracts-of-suretyship-a-question-
about-the-horizontal-effect-of-fundamental-rights-or-about-the-application-of-contract-law-
principles.

6 See Wiesbrock Development Case Note, ECJ Case Seda Kiiciikkdeveci V Swedex GmbH & Co. KG.,,
Judgment of the Court (2010) C-555/07.

7'Schor (2010), p. 238.

8 Krzeminska-Vamvaka (2009), http://centers.law.nyu.edu/jeanmonnet/papers/09,/091101.pdf.
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Horizontal effect presupposes that the norm is directly applicable. There is
no question about EU primary law. However, the discussion on direct effect of
directives, considering their legal nature, has been intensive in European legal theory.
As the conditions for direct applicability of directives has been agreed (Member
State has failed the implementation, a directive is unconditional and gives certain
rights to individuals), there exist diametrically different opinions on whether a
directive can be horizontally effective’. Sipilov finds three categories of cases that
can presuppose the horizontal effect of directives:

— Although a directive is addressed to an EU member state, right(s) of an
individual deriving from State obligations may injure the right(s) of other individuals
(case of public procurement);

— Disputes between private parties may entail indirect effect of the directives
as they can be used as a basis for interpretation of domestic legal norm;

— Interpretation of domestic law in accordance with a directive (again, indirect
effect).

This kind of test would well be applicable in the case of the EU Charter.

Conclusion. There is no doubt that the Charter will influence the whole acquis
communautaire’. The extent of this impact is still somewhat unpredictable. Much
depends on the political direction Europe is taking and the boldness of European
judges in both Member States and, more importantly, the CJEU. Potentially, it can
be used as a powerful tool to strengthen EU influence in the social sphere (strikes,
collective bargaining, working conditions, etc.), which has to be taken into account
by anyone who wishes to do business in or with Europe.

An open question is how the Charter will work in areas where the EU and
Member States share competences. There is no doubt that the Charter applies to the
activities of the EU institutions, but the extent to which it also applies to Member
States, when implementing EU law, is unclear.

The distinction will be a difficult one, taking into account the fact that most
areas are regulated by both the EU and national legislation and it is sometimes
complicated to distinguish one from another. The question of the EU turning
into a rights-based union then has to do with the status of principles and values,
namely, «are some of them turned into basic rights — protecting human rights and
democratic procedures unconditionally?»3. Therefore, whether the Charter will
open a new era in the development of the EU from limited economic cooperation
to a full political, economic, and social union remains unclear. Future practice and,
undoubtedly, emerging case law of the CJEU will provide more answers. In any case,
the significance of the Charter should not be underestimated.

! See Sipilov (2010) «Pshisiguste kolmikm&ju ja Euroopa Liidu diguse horisontaalne kohaldatavuss.
Master thesis awarded by Estonian Ministry of Justice as the best research paper of 2010. http://
www,just.ee/52952.

2 Conclusion is inspired by Kerikmie and Kasper (2008).

3 See Fossum (2004), http://www.arena.uio.no/cidel /Reports/Albarracin_ Ch2.pdf.
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Xaprtis €C: ii npuposa, iHHOBaIliiHUIT XapaKTep Ta TOPU3OHTAJIbHUIT eeKT
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Indonesia is a country which implemented local autonomy and have principle refers to the power
of localities to legislate and regulate the behavior of residents. Based on that condition, local government
has various policy matters which may cause problems in the formation of local regulation products. Until
now, there are still uncertainty of standards and criteria on the establishment of Local Regulations and
Local Head Regulations (governors, regents, mayors regulation) which may overlap one another and, as
a result, finally revoked.

This research paper is considered essential to conduct as there are numerous Local regulations with
type, hierarchy, and legal substance which having technical characteristics and similarities with Local
Head Regulations. In the other hand, many Local Head Regulations which should be organized in Local
Regulations are somehow made in the form of Local Head Regulations.

The merit of legislation principles based on law state is closely related with the formulation of local
regulation products in the form of Local Regulations and Local Head Regulations. The authors discover a
number of issues supporting the research objects, especially when creating the initiative Local Regulations.
There were tendency of Council members to set up a technical issue in the form of Local Regulations in
order that there would be no leeway to grant the authority to Local Head Regulations. Meanwhile, in other
regions, there are a number of Local Head Regulations adopted into Local Regulations as their content
materials are considered as the Local Regulations.

Keywords: Local Regulation; Local Head Regulation; Principle of Legislation type; Hierarchy
and Legal Substance.

Hacuxyooun A60yn A3us, JOKTOD, JIOLEHT IOPUANYECKOrO (DaKyJbTeTa, YHUBEPCUTET WMEHH
renepana Cyanpmana, Unnonesus, [IypsBoxepro.
e-mail: ziz_lingk@yahoo.com

Cyopassm Tedu, nOKTOp, IOTCHT IOPUANIECKOTO (DaKyabTeTa, YHUBEPCUTET UMEHH TeHepaa
Cymnpmana, Uanonesus, Ilypsokepro.
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Xanoasanu Illpu Baxvto, npenogasaresb IOPUITYECKOTO (haKyabreTa, YHUBEPCUTET HMEHU TeHe-
pana Cymupmana, Unnonesus, IlypsokepTo.
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Knaccuduxanys u hpopMupoBaHie 3aKOHOJATENbHBIX aKTOB IPABOBOTO PEryJIMPOBAaHUS MECT-
HOTO CaMOYIIPaBJIEHHS C YYETOM THIIA, CTPYKTYPBI U COAep:KaHHus 3aKoHo/aTeabcTBa Hnone3un

IIpoananusuposanvi HOPpMAMUBHO-NPABOBbIE AKMYL U NPABOBAS. OA3A MECTHO20 CAMOYNPABILEHUS.
6 Undonesuu (pezyiuposanue OesimeivHoCmu 2yOepHAmMopos, PezeHmos, Mapoa), Komopoie no Ce0emy
muny, cmpykmype u 10puduuecKkomy codepicanuro nosmopsiom opye opyeza. Paccmompernvr npobiemul,
CBA3ANHDIE C NPABOBYIM PEYIUPOBAHUEM MECTNHOZ0 CAMOYNPABIEHUS.

Kirouesbie ciioBa: MecTHOe IIPaBOBOE PEryJIMPOBAHUE; IIPaBoBasi Gaza MECTHOTO caMoyIpaBJie-
HUST; TUI 3aKOHOZIATEJIbHOM HOPMBI; CTPYKTYPa; IIPABOBOE CO/IEPKAHME.

Introduction. 1egislation is an integral part or a sub-system of a legal system. As
a sub-system, legislation cannot stand on its own regardless the state legal system.
In its formation, legislation must be modeled on the basis of sound formation of
legislation to avoid errors and defects in the norm formation.

In the context of local autonomy, there are two principles of power derived which
are immunity and initiative!. Initiative give authority to established local regulation
products (Local Regulations and Local Head Regulations) as a part of Local

! Gordon L Clark, A Theory of Local Autonomy, Annals of the Association of American Geographers,
Vol. 74, No. 2 (Jun., 1984), Taylor & Francis, Ltd., p. 195.
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Government’s authority to manage and organize their own internal matters. Ideally,
as the organizer of the local administration, local Government cannot be separated
from its tasks to nurture the peace and order of society in its territory and should
be capable of forming participative-accommodating legal products based on the
conditions of the communities in which the rule to take effect. However, in reality it
is not the case. The great authority given in the local autonomy raises the question
of new sub-system of legislation. The turning point is that there is a shift from the
concept of rule of law into practical thought to political state. Such shift to political
state can be analogized with a train which does not stand on the «rails» of applicable
law. Whether or not, a local Government which have an effective function are
depends highly on the quality of its legal arrangement.

Literature Review And Formulation of the problems. Indonesia’s founding
fathers proudly states Indonesia is a country of law, even democratic country of law.
According to C.F. Strong, the essence of democracy is not separated from the people
and their sovereignty, as mentioned below:

«By democracy we mean <that form of government in which the rulling power of
a state is legally vested, not in any particular class or classes, but in the members of a
community a whole... the term of democracy here in the sense of the rule of the majority
of the community as a whole, including «classes> and <masses»'.

On the basis of the foregoing, then democracy should still be implemented, yet
it must comply with and follow the rails of law. There can be no freedom before the
applicable law?. In relation to the formation of legal products in Indonesia, there
are Article 7 of Law No. 12 of 2011 concerning the Formation of Legislation which
states that:

1) Type and hierarchy of Legislation consist of:

a. 1945 Constitution of the Republic of Indonesia;

b. Statute of the People’s Consultative Assembly;

c. Law/Government Regulation in lieu of Law;

d. Government Regulation;

e. Presidential Regulation;

f. Provincial Regulation; and

g. Regulation of Regency/Municipality.

2) The legal power of Legislation follows the hierarchy as referred to in
paragraph (1).

Meanwhile, in Article 8 it is stated that:

1) The type of Legislation other than those mentioned in Article 7 paragraph (1)
includes those regulations established by the People’s Consultative Assembly, House
of Representatives, Regional Representatives Council, Supreme Court, Constitutional
Court, Supreme Audit Agency, Judicial Commission, Bank of Indonesia, Ministers,

1C.E. Strong, Modern Political Constitusional; An Introduction 1o The Comparative Study of Their
History And Existing Form, sixth edition, London:Sidgwické&Jackson Limited, 1963, p. 30.

2 W. Riawan Tjandra and Kresno Budi Darsono Legislative Drafting (Teori dan teknik Pembuatan
Peraturan Daerah), Yogyakarta: Atma Jaya, 2009, p. 23.
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Agencies, Institutions, or commissions of the same level which are established under
the Law or the Government on the order of the Law or the Government on the
order of the Law, Provincial Legislative Council, Governor, Regency/Municipality’s
Legislative Council, Regent/Mayor, Village Head or those of equivalent level.

2) The existence of Legislation as referred to in paragraph (1) is acknowledged
and it has the legal force of equivalent level as long as it is ordered by higher
Legislation or established under the proper authority.

These Articles 7 and 8 above provides a figure of how Local Regulations are
included into the order of legislation, while Local Head Regulation can be included
into the sequence of legislation as long as it is ordered by higher-level Legislation
or established under certain authority (Article 8 paragraph 2). It means position of
higher level is an element of governmental implementation which have the function
to achieve certain goal in terms of work system of an organization. On that basis,
the position give an authorized and able to guarantee the continuity of rights and
obligations!.

The regulation products Regional Government could generate include: Local
Regulation, Local Head Regulation or Decision of Regional Heads (Regeling and
Beschikking). Meanwhile, the content material of Provincial Local Regulations and
Regency/Municipality Government Regulations as referred to in Article 14 of Law
No. 12 of 2011 concerning the Formation of Legislation specifies the content material
in the context of the implementation of local autonomy and assistance task and to
accommodate regional-specific conditions and/or further elaboration of higher-level
Legislation.

Based on that condition, it found problems about how the mechanism of
government to classified, established and supervised the local regulation
products relating with the suitability of legislation type, hierarchy, and legal
substance in Indonesia.

Purposes and Objectives. The absence of clear standards and criteria in the
formation of local regulation products (Local Regulations and Local Head Regula-
tions) increases the questions on the type, hierarchy and legal substance. This paper
is intended to examine legal aspect and principles, with a juridical normative
approach in several stages. First, it identifies problems on legislation types, hierar-
chies, and legal substance of local regulation products; second, it analyzes legisla-
tion theories and formulating results into a naval theory as guidance to determine
the legal substance of local regulation products which contain norms, standards,
procedures and criteria in classifying and formulating local regulation products
based on the suitability of their type, hiearchy, and content material to determine
those for Local Regulations and Local Head Regulations; third, it synchronizes
and adapts theories based on the legislation type, hiearchy, and content material

! Tedi Sudrajat and Zainal Muttaqin, Reconstruction The Patterns of Authority Relations Between
Head of Local Government and Secretary of Local Government on Promotion of Civil Servants, Jurnal
Dinamika Hukum, Vol.16 No.2 (May 2016), Purwokerto Indonesia:Faculty of Law Universitas
Jenderal Soedirman, p. 205.
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suitability for Local Government environment. This research aims to figure out a
new theory in the concept of local autonomy, which may prevent an overlap between
Local Regulations and Local Head Regulations to create legal certainty.

Results.

Comparation with Netherlands Regarding Establishment and Supervision of
Local Regulation Products.

When it viewed from the aspect of staatsvorm (form of state), the structure of
the Netherlands have a form of unitary state (eenheidsstaat) which is centralistic
(gedecentraliseerde eenheidsstaat), divided into 12 (twelve) provinces and
each province divided further into smaller regions, namely municipal government
regions (gemeente).

The emphasis of local governments in the Netherlands lies in gemeente; this
constitutes an effort to realize the principles of welfare state for common people
(bonum publikum). Gemeente as the lowest-rank autonomous government unit is
clearly in direct contact with the government’s attempt to carry out all forms of
services.

To the actions of regional governments in making Local Regulations, the
central government can perform preventive and repressive supervisions. Preventive
supervision (voortoezicht) is structural and specific in nature which is done in case:

A consideration or supervision is carried out before the lower level government
makes any decision.

A consideration or supervision is performed after local government makes a
decision, yet, such decision has not been effective and has no legal consequences and
it is called middentoezicht supervision. Examples of middentoezicht are validation
and announcement or enactment.

On the other hand, the central government can also perform repressive
supervision after a decision is issued and has legal consequences (rechtsgevolgen)
in both fields of regional autonomy or assistance. This repressive supervision is
done through cancellation (verneitiging). Postponements of cancellation through
repressive supervision is spontaneous because the authorities, in canceling it, may
take their own initiative without having to wait for any third-party stakeholders.
Such cancellation is immediately effective without having to go through any delay.

Repressive supervision is limited by administratie beroep mechanism, where
when to certain decisions a cancellation can be asked to the court, then it cannot
be cancelled through repressive supervision. The Law on gemeente and the Law on
province govern, among others, their conflicts with Law and general public interest.

The supervision and review system in the Netherlands itself does not follow such
model as judicial review as in the United States or France. The Netherlands uses
administrative judicial model. The legal system of the Netherlands does not recognize
the mechanism for reviewing the constitutionality of a Law. The Netherlands adheres
to the teachings that a Law could not be challenged (de wet is onschenbaar)'.

! Jimly Assidhiqgie and M. Ali Safa’ah, Teori Hans Kelsen tentang Hukum, Jakarta: General Secretariat
and Registrar of The Constitutional Court, 2006, p. 129.
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Based on such teachings, in the Netherlands a supervision of a Regional Regulation
is mainly done by the central government in the form of preventive supervision
(executive preview) and repressive supervision (executive review).

Comparation with England Regarding Establishment and Supervision of Local
regulation Products.

The local government in England is (legally) subordinate to the central
government. The local government can only manage and organize an administration
the Law has given to them. Law constitutes the only way to obtain authority, duty
and responsibility to manage and organize a government affairs.

Even though a region’s authority is determined by the Law, it does not
necessarily mean that the regional government in England solely acts as an apparatus
or a representative of the central government in regions. The regional government
is an independent agency. Each has and exercises the power established by the Law.
However, it is not entirely separated from the central government which in many,
increasingly advanced ways influence the regional government to exercise their
power.

The authority and responsibility to manage and organize a government affairs
is obtained through Public General Act and through Local Act or Private Act. In
the first way, i.e. through Public General Act, there are three possibilities for regions
to have the right to manage and organize government affairs, namely:

A law which governs, in general, regional administration (for example Local
Government Act, 1072; London Government Act, 1974), determines various authorities,
duties and responsibilities of the region. These provision applies to all regional
governments subjected to the Act, such as to create Local Regulations , to represent
in a court or to make an agreement.

A sectoral law which determines that a region is given the authority, duty and
responsibility to manage and organize certain affairs. Example of this includes Public
Health Act, Education Act, and so on.

Also included in this way is Adopted Acts. A government affairs is classified as
the matter to be managed and organized by a region under this Law'.

The second way is through Local Act or Private Act. A region is entitled to apply
a bill related to the management and organization of government affairs by the
region to the parliament. The third one is through Provisional Order Confirmation
Act. In this way, a Minister, according to his/her authority, legalizes a provisional
statute which determines that a government affairs to be managed and organized by
a region. Fourthly, they have ministerial (or Special) Orders. A regional government
submit a draft (put forward schemes) that needs confirmation from the corresponding
minister, unless if the parliament rejects it?. In terms of legislation, the council has
2 (two) authorities, namely:

! Bagir Manan, Dasar-Dasar Konstitusional Peraturan Perundang-undangan Nasional Faculty of Law
of Andalas University, 1994, p. 45—46.
2 Ibid., p. 48.
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To create Standing Orders. These Standing Orders are applicable only internally
(internal rules), in a sense that it does not serve as a norm that is binding externally
which results in the raise of the rights and obligations for the society.

To make bye laws. There are some elements of bye laws, they are:

Bye laws are regulations (laws) or holds the position of local rule;

Bye laws are applicable to and in certain areas of a region government;

Bye laws are made by a regional government, namely a council based on the
authority specified by an Act;

Bye laws always need confirmation from the Minister (preventive supervision),
either by Minister of Home Affairs or a Minister in charge of those matters (content
material) set forth in a bye laws'.

To the actions taken by a regional government (both county and district)
a supervision is performed by the central government by either the executive,
legislative or executive board. The legislative supervision is done by the parliament.
The authority to make an Act lies with the parliament; all authorities of a region
to control and manage a service function originate from the parliament. In this
way, the Parliament monitor the regional government. In relation to tax, only
the parliament holds the authority to charge and establish a tax. Only parliament
could give the authority to collect tax to a regional government. Administrative
(executive) supervision is carried out by the central government, whihc includes all
areas, making the regional government looks like a part of the central government.

The supervision can be done in two actions namely confirmation and approval. A
confirmation to bye laws does not simply examine its aspects of law, it also review
whether the target to be achieved by the bye laws is something necessary from the
perspective of local situation and the wisdom rationally. An approval is something
given to a draft or proposal submitted by a region. Unlike the legislative and
executive supervision, in the context of supervision by judicial authority, England
as a country that adheres to the supremacy of parliament, does not recognize judicial
review to any Law made by the parliament.

In the context of supervising Local Regulations , England knows and practices
executive preview to a legislation draft including Local Regulations. Some Laws
specifies that any region to perform the function of a service is required to first
submit the draft or proposal of the said service (stipulated in the form of a law
product) to the Minister for his/her approval. Only after obtaining the approval
could the service function given to the region be administered?.

Model of Supervision to create Classification and Formulation of Local
regulation Products in Indonesia According to the Comparison of Law and Principle
of Suitability of Type, Hierarchy and Legal Substance of Legislation.

The supervision principle contained in a unitary state, according to Bagir
Manan, is that the central government has the authorities to more intensively

! Bagir Manan, 1994, Dasar-Dasar Konstitusional Peraturan Perundang-undangan Nasional...op. cit.
p. 63.
2 Ihid,, p. 52-56.
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intervene with problems in regions. The Central Government is responsible for
ensuring the integrity of unitary state, ensuring that the same services are given
to all people of the state (equal treatment), ensuring the uniformity of action and
administration in certain areas. Restrictions on the freedom of a region to manage
and organize its local affairs with some obligations are the logical consequence
destined for the adherence to the principles of country of law'.

From the perspective of the relations between the Central Government and
Local Government, supervision constitutes a unity <«fastener», in order of the
autonomy freedom does not move too far that it reduces even threatens the unity.
Sir William O. Been and J.F. Garner stated that «... if local autonomy is not to
produce a state of affairs bordering on anarchy, it must subordinated to national
interest by means devised to keep its actions within bounds»*. When the «fastener»
is drawn too hard, the spirit of decentralization freedom will be reduced and
perhaps even disconnected. When it happens, supervision is no longer one side of
decentralization, rather it has become a «shackle» to decentralization. Therefore,
supervision should be accompanied by restrictions. These restrictions will include
the restrictions of type or form of supervision, which also contains the restriction
of procedures for conducting the supervision, and the officials or agency authorized
to perform the supervision.

In relation to the comparison with the Netherlands and England, Indonesia
ought to use two types of standard supervision to the autonomous government
unit namely preventive supervision (preventief toezicht) and repressive supervision
(repressief toezicht). This supervision is related to the legal products and specific
actions of regional government organs. Preventive supervision is associated with
the authority to confirm (goedkeuring), including that which relates to the content
material of regulations in regions against the principle of suitability of types,
hierarchy and content material of the legislation as set forth in Law Number 12 of
2011. The implication includes the authority to cancel or delay.

Considering the foregoing, the existence of a Local Regulation, Local Head
Regulation, and Decision of Local Head, in essence, constitutes the consequence of
applying the principle of decentralization in the organization of local government
and is an integral part of the unity of national legal system. As a legislation product
at provincial or regency/municipality and the work of two institutions, i.e. Local
Head and Local Legislative Council, who were both elected directly by the people
through general election and regional election, these legislation products could not
be simply canceled unilaterally by the decision of Central Government (executive),
rather it should be by the Supreme Court.

The criteria to review these local regulations include:

They conflict with the law (stijd mer heth recht), such as:

! Bagir Manan, Beberapa Hal di Sekitar Otonomi Daerah Sebagai Sistem Penvelenggaraan Pemerintahan,
Padjadjaran Magazine , Vol. V 1974, Bina Copyright, Bandung, 1974, p. 34—37 goes.

2 Sir William O. Been — J.F. Garner, Introduction to the Law of The Local Government and Administration,
Buttemorths, London, 1973, p. 297.
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— Conflicting with all regulations stipulated by higher government apparatus;

— Conflicting with the general principles of good governance;

— Conlflicting with the general principles of good regulations in order to prevent
them from being misused.

They conflict with common interests (stijd met algemeen spotted), conflict with
an interest which, in the opinion of the government apparatus authorized to cancel
them, is more valuable than the interest governed in the decision which is canceled
or conflicting with the general policy exercised by the central government.

Conclutions. Local head regulation is essentially a result of the implementation
of the principle of decentralization in local government and as an integral part of
the unity of the national legal system. Local Regulation as product legislation at
the provincial and district/city and is the result of two institutions (Regional Head
and the Regional Representatives Council) were elected by the people, the products
such legislation can not be done by a unilateral decision of the central government
(executive) but by the Supreme Court. The tool to test the legal substance are
(1) contrary to general principles of good governance, and contrary to the general
principles of good regulation; (2) contrary to the public interest.
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Knacudikauis Ta popmyBaHHS 3aKOHOJaBYHX AKTIiB IIPABOBOTO PETYJIIOBAHHS MiCI[€BOTO CaMO-
BPS/IyBaHHS 3 YPaXyBaHHSIM THILY, CTPYKTYPH Ta 3MicTy 3aKoHojaBcTBa [HmoHesil

Indonesis — xkpaina, ska enposaduia Micuesy asmonoMiIo i MAE 3aKOHOOABUT HOPMU U000 NOBHO-
saniceny micuesol eiadu soiticnoeamu 3axonodasuy enady i pezymoeamu 0ii i zpomadsn. Taxum uunom
opzanu Micuesoi 6iadu Maiomv npaso GUPHUYEAMU PisHi NOJIMUYHI NPOOIEMU, U0 MONCE He2AMUBHO
NOSHAUUMUCS. HA (POPMYBAHHT 3AKOHOOABUUX AKMIE Micle020 npasogozo pezymosanns. Ha danuil
MOMENM 6Ce We ICHYE HeGUNAUenicmy wodo Cmanoapmie i Kpumepiie cmeopents HopMamueHo-npa-
60601 6a3u Micye6020 camospsadysanis (peyaioeanis Oiaavnocmi ybepuamopie, pezenmis, mepia), sxi
MOJNCYMb NOBMOPI0GAMU 00U 00H020 i, K HACAIO0K, NOGUHHI OYMU OCMAMOUHO CKACOBAH.

Axmyanvuicmo yici cmammi 6USHAUAEMbCsL HACAMNEPEO MUM, WO ICHYE Oe3Niu MICUEBUX HOPMATIUG-
HO-NPABOGUX AKMIB, SKI 3G CBOIM MUNOM, CIMPYKMYPOIO Ma 10PUOUUHUM 3Micmom nodioni npasoeitl 6asi
Micuesozo camospsioyseans. Boowouac 6azamo nopmamueno-npagosux akmis, w0 6usHauamMy QyHKyii
ma cmamyc Kepisnuux ocib, sxi nosunii Gymu 61000pajNceni 6 MiCUesii HOPMAMUBHO-NPABOEiil 6asi, cKia-
deno y opmi npasosoi 6asu Micueeozo camospsiOyeanHs.

3a ceoero cymmio 3aKoH00aBUT NPUHUUNU, HA AKUX OA3YEMBCS NPABOBA DePicasa, No6’si3ami 3 po3-
POOKOIO 3aKOHO0ABUUX AKMIB, WO 3HAXOOUMD CBOE BI000PANCEHI Y POPMI MICULBOT HOPMAUBHO-NPABO-
601 6asu ma npasoeoi 6asu Micleozo camospsdysanis. A6mopu euoiLsIOMs HU3KY NPOOIEM, N0 A3AHUX
3 00’ckmom docuioxcens, AKi GUABAAIOMBC NPU CMBOPEHIT 3aK0H00asY0l iniuiamusu w000 Micueozo
npasosozo pezymosanns. Ynenu Paou micuesozo camospsadyeanisi, sk npasuio, Oy CXUIvhi cmeopio-
eamu pisni mexuiuii npooiemu Y 6uzisoi Miclesoi HOPMAMUEGHO-NPAB0soi basu 3 mum, w00 ne oasamu
NOBHOBAINCEHD NPABOBILL OA3I MiCUe6020 CamMo8padyeants. Y moil jce wac 6 tHWUX pezionax Kpainu icnye
HUSKA HOPMAMUBHO-NPABOBUX AKMIE MICUeB020 CAMOBPSAOYBANHS, THMEZPOBAHUX 6 MICUeY HOPMAMUE-
HO-NPasosy 6asy, OCKLIbKU iX 3MICM PO32As0AEMbCsL K MICUe6a HOPMAMUEBHO-NPasosa 6asda.

KiouoBi ciioBa: MiciieBe IIpaBoBe PEryJOBaHHs; IIPaBOBa 0a3a MiCIIEBOrO CAMOBPSILYBAHHSI; TUIL
3aKOHO/[aBYOI HOPMHU; CTPYKTYypa i IpaBOBUIl 3MiCT.

Haoditauna do pedxonezii 30.03.2017 p.
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INDUSTRIAL LAW AND THE PRODUCTIVE CAPACITY
OF LABOUR IN NIGERIA

This Paper has discussed the various employment laws in the country and the inherent defects in
them that have impacted negatively on staff productivity. The Paper came against the background of
the low productive output of the Nigerian worker that has adversely affected the growth of the national
economy and created room for fraud and corruption in the public service as well as the private sector. The
Paper has found that aside of defective labour laws, the mentality of Nigerian courts to labour disputes,
the negative attitude of Nigerian workers and poor work ethics, and the poor conditions of service in
the labour sector all contribute to low output and productivity. Therefore, the Paper has suggested ways
that these negative trends can be reversed among them, the amendment of the extant industrial laws and
improvement of the working conditions of the Nigerian employee.

Keywords: National economy; development; employee; labour law; productivity; industrial
relationship; labour disputes; adjudication.

Hsouwa Mammeee Inus, joxkrop driocoduu, opugndeckuii dhaxysbrer, J00HUICKUI rocypap-
cTBeHHbII yHuBepcuter, Hurepust, r. AGakaiuku.
e-mail: nwochaenyaeni@gmail.com

TpyI0BO€E 3aKOHOIATENLCTBO U NIPOU3BOAUTEILHOCTD Tpyia B Hurepuu

B cmamve paccmompenvt pasnuuivie 3aKono0amenvible aKmol, KACAOWUECS npodaem 3ansmocmu
¢ Huzepuu, a maxace npucyuue um nedocmamxiL, KOmopoie Ompuyamesvio ckasvl6aiomces Ha npouseo-
Jumenvnocmu mpyda pabomuuxos. Onpedeienvr cnocobbl YCMPanenus IMuUx HezamueHvlx meHOeHuull
nymem 6necenus NONPAsox 6 3aKoHbl, KACAIOUUECS NPOU3BO0CMEEHHOU chepbl, a MAKICe YIYUUeHUs.
ycaosuil mpyoa.

KiroueBble coBa: HalmoHa bHast 9KOHOMUKA; PasBUTHE; paGOTHUK; TPYAOBOE TIPaBO; MIPON3BO-
JIUTETHHOCTD; TIPOM3BOACTBEHHbIE OTHOMIEHNS; TPYAOBHIE CIIOPHI; CyfeOHOe pa3dupaTeIbeTBO.

Introduction. Industrial or labour law is the law that regulates the relationship
between an employer and employee including the contract of employment, terms
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of contract, conditions of service, schedule of work, safety in work, and reward of
service. For Abbott et al, the duties of an employee are governed by the terms of his
contract and in the absence of any express or implied terms, his duties are deter-
mined by common law!. The same is applicable to the employer. Industrial law in
Nigeria has been quite a controversial one. There are a number of reasons why this
is the case. Among them is the fact that there is a multiplicity of legislations that
constitute Nigerian industrial or labour law. Each of these legislations are designed
to serve various ends with the overall objective of securing a peaceful and productive
labour environment. However, some of these legislations actually duplicate and, in
some cases, contradict certain provisions contained in the other thereby creating
loopholes for the employer to exploit against the worker. At other times, the imple-
mentation of these legislations work hardship on the staff thereby frustrating his
hopes of a rewarding and self-fulfilling career, well deserved disengagement benefits
and a life of comfort after retirement. The courts have not helped matters by stand-
ing on the side of employers of labour, most of the time. The consequence of all of
these situations is the low morale among Nigerian workers and an even lower pro-
ductive output. This, as expected, has severe negative consequences on the growth
of the Nigerian economy. The Paper therefore seeks to evaluate labour laws in the
country with a view to finding how staff welfare and productivity may be enhanced
for a sustainable growth of the economy.

Industrial Law in Nigeria. There are a number of legislations that regulate
industrial services, labour welfare and labour relations in Nigeria. These legislations
include the Constitution of Nigeria, 1999; the Labour Act; Employees’ Compensa-
tion Act; Trade Unions Act; Trade Disputes Act; Factories Act; Pension Reform
Act; and the National Industrial Court Act?. Section 4 (2) of the Constitution of
Nigeria vests the power to legislate on labour matters exclusively on the federal
government®. According to Uvieghara, the sources of Nigerian labour law include
the constitution, legislation and common law?. Basically, the Labour Act contains
general provisions as to protection of wages, contracts of employment and terms
and conditions of employment. A principal issue of concern to the Labour Act is the
protection of employees’ wages. To this end, the Act provides in section 1 for the
manner in which such wages may be paid. Consequently, the wages of a worker shall
in all contracts be made payable in legal tender and not otherwise. Additionally, no
employer shall impose in any contract for the employment of any worker any terms
as to the place at which, or in the manner in which, or the person with whom any
wages paid to the worker are to be expended. Any contract between an employer and
an employee containing any such terms shall be illegal, null and void®. Again, wages

! K. Abbott, N. Pendlebury, K. Wardman (2013) Business Law, 9th ed. UK: CENGAGE Learning.
Pg. 520.

2 See generally J. Olakanmi (2012) Labour Law Handbook, 3rd ed. Abuja; Lawlords Publications.

3 This is detailed under items 10, 34, and 44 of Part I of the Second Schedule to the Constitution
particularly item 34.

4 E.E. Uvieghara (2001) Labour Law in Nigeria. Lagos: Malthouse Press Ltd. Pg. 2.

5 Section 2 of the Labour Act, 1971.
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shall not be paid to a worker in premises used for the sale of intoxicating liquor or
for the retail sale of goods, unless, in the case of retail sale of goods, a worker has
his employment in the premises!.

With regard to contracts of employment, an employer is duty bound to provide
to the employee not later than three months of the employment written particu-
lars of the terms of his employment. Such particulars shall include the name of the
employer or group of employers; the name and address of the worker and the place
and date of his engagement; the nature of the employment; if the contract is for
a fixed term, the date when the contract expires; the appropriate period of notice
to be given by the party wishing to terminate the contract; the rates of wages and
method of calculation thereof and the manner and periodicity of payment of wages;
any terms and conditions particularly as it relates to hours of work, holidays and
holiday pay, or incapacity for work due to sickness or injury as well as sick pay; and
any special conditions of the contract?

As it concerns terms and conditions of employment, the Labour Act makes regu-
lations as to the hours of work and overtime. It provides that normal hours of work
in any undertaking shall be those fixed by mutual agreement; collective bargaining;
or by an industrial wages board especially in the absence of a collective bargaining
machinery. Furthermore, the hours which a worker is required to work in excess of
the normal hours fixed through any of the above methods constitutes paid overtime®.

The Labour Act is a welcome one owing to its equitable balance of responsibili-
ties and reward between the worker and his or her employer. However, the Act has
been criticized over concerns with the employment of children and young persons.
Section 59 (1) of the Act allows the use of a child’s labour by a member of his family
on agricultural or domestic work. This has created a window for the unconscionable
exploitation of child labour for commercial agriculture! and the inhuman treatment
of children who are domestic servants, a tendency that is widespread in Nigeria.
Furthermore, section 59 (3) of the Act allows the employment of a person under the
age of fourteen on a daily wage and on a day to day basis. There is no doubt that
this is a way of promoting child labour. A community reading of sections 59 (1) and
91 discloses that the Labour Act again does not define who a family member is. Tt
only adopts the definition contained in the Workmen’s Compensation Act that has
itself been repealed by the Employees’ Compensation Act, 2010. This being the case,
reliance on finding the meaning of a family member can validly be placed on African
customary practice or African customary law which recognizes family members to
include widely extended family relatives or blood relations and not just parents or

! Section 3 of the Labour Act, 1971.

2 Section 7 (1) of the Labour Act, 1971.

3 Section 13 of the Labour Act, 1971.

4 This is even true especially against the background that section 91 of the Act defines agricultural
undertaking as meaning any undertaking in which a worker is employed under a contract of
employment for the purpose of agriculture, fisheries, horticulture, silviculture, the tending of
domestic animals and poultry or the collection of the produce of any plants or trees that does not
include any such undertaking in which only members of the same family are employed.
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siblings of the same parents. Going by this approach, the Labour Act has inadver-
tently created room for exploitation of child labour or that of young persons by
distant relatives who have neither compassion nor the interest at heart of the child
or young person that is the potential victim. The weakness of the Labour Act in
relation to the potential exploitation of children and young persons is compounded
by the provision in section 64 to the effect that even where an employer violates the
few safeguards made for the child and young person under the Act he would only,
if found guilty by the court, pay a paltry fine of one hundred naira'. The specific
provision of section 64 of the Act is that:
Any person who employs a young person in contravention of sections 59

to 62 of this Act or any regulations made under section 63 of this Act, the

proprietor, owner and manager of any undertaking in which a young person is

so employed and any parent or guardian of a young person who permits the

young person to be so employed shall be guilty of an of fence and on conviction

shall be liable to a fine not exceeding N100.

Also among the labour laws in Nigeria is the Employee’s Compensation Act,
2010. The stated objectives of the Act are to provide for an open and fair system
of guaranteed and adequate compensation for all employees or their dependents
for any death, injury, disease or disability arising out of or in the course of employ-
ment, provide rehabilitation to employees with work-related disabilities; establish
and maintain a solvent compensation fund managed in the interest of employees
and employers; provide for fair and adequate assessments for employers; provide an
appeal procedure that is simple, fair and accessible with minimal delays; and com-
bine efforts and resources of relevant stakeholders for the prevention of workplace
disabilities, including the enforcement of occupational safety and health standards?
These objectives set the tone for the principal provisions of the Act.

Section 56 of the Act sets up the Employees’” Compensation Fund into which
shall be credited all money, funds or contributions by employers for adequate com-
pensation to employees or their dependants for any death, injury, disability or disease
arising out of or in the course of employment. Again, the fund shall consist of a
take-off grant from the federal government; contributions payable by employers into
the fund; fees and assessments charged or made pursuant to the Act or any regula-
tions made thereunder; proceeds of investments of the fund; gifts and grants from
any national or international organizations; and any other money that may accrue
to the fund from any other source®. The fund is managed by the National Social
Insurance Trust Fund Management Board established under the Nigeria Social
Insurance Trust Fund Act, 1993. In order for a worker to be entitled for compensa-
tion, the Act requires that in every case of injury or disabling occupational disease
to an employee in a workplace, the employee or in the case of death, the dependant,

! The current exchange rate is five hundred naira to one US dollar, though it fluctuates.

2 Section 1 of the Employees’ Compensation Act. By section 2, the Act applies to all employers and
employees in the public and private sectors in Nigeria.

3 Section 56 (2) of the Employees’ Compensation Act, 2010.
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shall within fourteen days of the occurrence or receipt of the information of the
occurrence, notify the employer by giving him information of the disease or injury
to a manager, supervisor, first-aid attendant agent in charge of the work where the
injury occurred or other appropriate representative of the employer. Such informa-
tion shall include the name of the employee, the time and place of the occurrence;
and the nature and cause of the disease or injury if known!. By section 5 of the Act,
the employer is obligated to report to the National Social Insurance Trust Fund
Management Board and the Office of the National Council for Occupational Safety
and Health within seven days of its occurrence every injury to an employee that is,
or is claimed to be, one arising out of and in the course of employment. Section 7
of the Act provides that any employee, whether or not in a work place, who suffers
any disabling injury arising out of or in the course of employment shall be entitled
to payment of compensation. And no employee shall agree with his employer to
waive or to forego any benefit or right to compensation to which the employee or
the dependants are or may become entitled®. Any such agreement shall be void and
unenforceable. Part IV of the Employees’” Compensation Act details the rate, scale
and quantum of compensation payable to the worker relative to the degree of loss
or injury suffered by him ranging from permanent partial disability, permanent total
disability, to death.

As it pertains to compensation of the Nigeria worker for work-related injuries
or loss, the Employees Compensation Act is commendably far-reaching and com-
prehensive. But the Act has a number of shortcomings which include the enormous
powers invested on the National Social Insurance Trust Fund Management Board by
sections 31 and 32 of the Act that places the management of the funds, the determi-
nation of rights and entitlements, and the scale of compensation almost at the discre-
tion of the Board. There is a huge problem here because aside of the human operators
in the Board being predisposed to exploiting these powers to attain personal ends,
these unbridled powers can give rise to stiff administrative bottlenecks that could
only make the Nigeria worker vulnerable and even helpless. Second, failure by the
employer to make a report of death; injury or any other disease encountered by the
employee to the Board might dispossess the employee of the benefits of compensa-
tion under the Act?®. It is unjust that an employee can suffer from the deliberate acts
of negligence of his employer. This is more so given that the Act applies to both
public and private firms. Private firms in Nigeria have little or no supervision with
regard to the way they hire, remunerate or fire their employees or the discharge of
obligations owed to them. Under this atmosphere, the stakes are high that the fruits
of his labour under the Act may in the end elude the employee. Third, the scale of
compensation though adequate still crashes on the hard rock of the harsh economic
climate that has emasculated the Nigerian worker since the late 1980s which has
increased in intensity until the present deep economic recession of 2016 and 2017.

! Section 4 of the Employees’ Compensation Act, 2010.
2 Section 13 (1) of the Employees’ Compensation Act, 2010.
3 Sections 4 (4) and 5 (5) of the Employees’ Compensation Act 2010.
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With very low wages worsened by the abysmal value of the naira, survival for the
Nigerian worker is a matter of daily struggle. His situation and that of his depen-
dants is clearly worse when he suffers any loss of life or permanent disability and
gets to be paid only a fraction of his monthly wages.

There is also amongst labour law in Nigeria, the Trade Unions Act. This is a
federal legislation that regulates the formation, registration and organization of trade
unions, federations of trade unions and the central labour organization. It legitimizes
the formation of employees and employers into appropriate unisons for the pursuit
of their shared interests. The Act has assisted in a tremendous way in reducing the
tension and mutual distrust between employers and employees and also enhanced
the process of collective bargaining. However, the Act has come down too heavily
on unregistered trade unions. Such a union cannot operate or carry out any activity
as such. And that is also the case where a registered union ceases to be registered'.
Moreso, sections 3 and 4 of the Act gives the Minister of Employment, Labour
and Productivity the absolute discretion to register a trade union or to deny it
registration. Where registration is refused, workers may be exposed to exploitation,
especially with the lack of opportunity for collective bargaining.

Again, there is the Factories Act, 1987, which regulates the registration of fac-
tories and other associated matters®. The Act makes safety guarantees for factory
workers and a wider spectrum of workers and professionals against occupational
hazards. The Act imposes penalties for breach of its provisions. Part II of the Act
makes provisions for a healthy environment within the factory including its clean-
liness, over-crowding, ventilation, lighting, drainage, and sanitary conveniences.
Part IIT of the Act makes general provisions for safety of workers and machinery
including prime movers; transmission machinery; powered machinery; unfenced
machinery; construction and maintenance of fencing; construction and disposal of
new machinery; vessels containing dangerous liquids; self-acting machines, training
and supervision of inexperienced workers; hoists and lifts; chains, ropes and lifting
tackle; cranes and other lifting machines; safe means of access where dangerous
fumes are likely to be present; precautions with respect to explosive or inflammable
dust, gas, vapour or substance; steam boilers; steam receivers and steam containers;
air receivers; prevention of fire and safety provisions in case of fire outbreak. Parts
IV and V of the Act provide for the general welfare of workers including supply
of drinking water; washing facilities; accommodation or clothing; first aid; removal
of dust or fumes; prohibition of meals in dangerous places; protective clothing and
appliances; and protection of eyes in certain processes.

As it pertains to the health, safety and welfare of workers, the Factories Act is
indeed comprehensive and far-reaching. The major problem with the Act though,
is that the punishment it prescribes for contraventions of its provisions are grossly

! Section 2 of the Trade Unions Act, 1973.

2 This is by coverage similar to the Indian Factories Act of 1948 which according to Bose was enacted
principally to protect workers employed in factories against industrial and occupational hazards and
to regulate the conditions of work in manufacturing establishments. See generally D.C. Bose (2008)
Business Law. New Delhi: PHI Learning Private Limited, p. 393.
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inadequate and ineffectual. As illustration, operating a factory without having
registered it attracts a fine not exceeding two thousand naira under section 3 (4)
of the Act and one hundred naira each day the offence continues after the initial
conviction. Section 20 (2) of the Act imposes a fine not exceeding five thousand naira
on any person who manufactures, assembles, sells or lets on hire or who as an agent
of the manufacturer, assembler, seller or hirer causes or procures to be sold or let on
hire for use in a factory in Nigeria any machinery that does not comply with quality
standards set by the Act. Section 50 (4) imposes a fine not exceeding one thousand
naira for unlawfully disclosing or publishing the result of a medical test conducted
on a worker. Section 51 (4) imposes a fine not exceeding one thousand naira on any
employer or occupier who fails to report an accident occurring in the factory while
obstructing an inspector of factories under section 65 (5) of the Act attracts a fine
not exceeding one thousand naira. Under section 70 of the Act, the general penalty
for contravening the provisions of the Act is a fine not exceeding five hundred
naira and one hundred naira for any other day the contravention continues after
the initial conviction. And in the case of death or injury, section 71 provides that:
If any person is killed or dies or suffers any bodily injury, in consequence
of the occupier or owner of a factory having contravened any provision of the
Act or of any regulation or order made thereunder, the occupier or owner of
the factory shall, without prejudice to any other penalty, be liable to a fine not
exceeding N5,000 or to imprisonment for a term not exceeding two years, or to
both such fine and imprisonment, and the whole or any part of the fine may be
applied for the benefit of the injured person or his family or otherwise as the
court may order’.

All of these illustrations underscore the inadequacy of punishment attaching to
violations of such a well thought-out legislation. The result is that the legislation is
nothing more than a paper tiger which factory owners can afford to ignore or treat
with disdain. And in the end, it is the Nigerian worker that bears the brunt of the
insecure, unhealthy and dangerous environment that we find in most factories in
the country.

Another significant labour law in Nigeria is the Trade Disputes Act. This Act
sets the tone and procedure for settling trade disputes, including apprehension
of trade dispute by the Minister of Labour and Productivity; appointment of
conciliator; reference of dispute to arbitration tribunal if conciliation fails; issue
of tribunal’s awards and procedure thereon; reference of dispute to the National
Industrial Court if tribunals award is objected to; and prohibition of lock-outs and
strikes before issue of award of National Industrial Court?. In spite of its prohibition
of grant of general wage increase by employers of labour or even by a tribunal or

! The penalties are as contained in sections 3 (4), 20 (2) (50 (4), 51 (4) 65 (5), and 70 already
discussed. Note again that the current exchange rate, though prone to fluctuation, is five hundred
naira to one US dollar. At this rate the fines prescribed by the Act are extremely nominal and the
options of imprisonment though too lenient are never applied by Nigerian Judges who are only too
conscious of the need to decongest Nigeria’s over-crowded prisons.

2 Sections 5, 8, 9, 13, 14, and 18 respectively of the Trade Disputes Act, 2006.
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court of which the Act has been severely criticized, the Trade Disputes Act has great
and effective potentials for stability in the labour sector.

There is also the Pension Reform Act, 2004. The Act applies to workers in
public and private employment in Nigeria and is aimed at bringing a comprehensive
disengagement benefit to the doorsteps of Nigerian employees. It establishes a
comprehensive pension scheme for payment of retirement benefits of workers. Where
the scheme applies, both the employer and employee contribute equal and mutual
percentages of the employee’s monthly wage to the retirement fund for the benefit
of the employee!. And the fund is administered by a Pension Fund Administrator
appointed under the law while the pension scheme is regulated and supervised by the
National Pension Commission established under section 14 of the Pension Reform
Act. In addition, employers of labour can elect to bear the full burden of the total
contributions to the pension scheme provided that such contribution shall not be
more than fifteen per cent of each employee’s monthly wage?. Employers of labour
are also mandated under the Act to maintain a life insurance policy in favour of the
employee for a minimum of three times the annual total emolument of the employee®.
There is no doubt that the Pension Reform Act is a labour friendly legislation but
its implementation has been bedeviled by fraud, corruption, mismanagement and
administrative bottlenecks. All of these negative tendencies debar the Nigerian
worker from reaping the full benefits of the Act, aside of the fact that certain
classes of workers are not covered by the Act as for example workers in any private
establishment having less than five employees®.

On adjudication of labour disputes, there is the National Industrial Court Act,
2006, which creates the National Industrial Court as a superior court of record>.
Section 7 of the Act empowers the National Industrial Court to have and exercise
exclusive jurisdiction in civil causes and matters relating to labour, including
trade unions and industrial relations; environment and conditions of work, health,
safety and welfare of labour; granting of any order to restrain any person or body
from taking part in any strike, lock-out or any industrial action or any conduct
in contemplation or in furtherance of a strike, lock-out or any industrial action;
and the determination of any question as to the interpretation of any collective
agreement, any award made by an arbitral tribunal in respect of labour dispute
or an organizational dispute; the terms of settlement of any labour dispute or
organizational dispute as may be recorded in any memorandum of settlement, any
trade union constitution, and any award or judgment of the court. Notwithstanding,

! By section 9 (1) of the Pension Reform Act, the contribution is as follows: in the case of public
servants, a minimum of seven and half percent by both the employer and employee; in case of the
military, a minimum of twelve and half percent by both the employer and employee each; in other
cases, a minimum of seven and half percent by both the employer and employee (including the
private sector).

2 Section 9 (2) of the Pension Reform Act, 2004.

3 Section 9 (3) of the Pension Reform Act, 2004.

4 Section 1 (2) (b) of the Pension Reform Act, 2004.

5 Section 1 of the National Industrial Court Act, 2006.
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and without prejudice to the above powers of the court, the 1999 Constitution of
Nigeria (Third Alteration) Act, 2010', extended comprehensively the powers of
the National Industrial Court. While consolidating the powers conferred on the
court by the National Industrial Court Act, the constitution, as amended, extended
the court’s jurisdiction to several other subjects including but not limited to civil
causes and matters relating to, connected with or arising from the Factories Act,
Trade Disputes Act, Trade Unions Act, Labour Act, Employees’ Compensation
Act, or any other Act or law pertaining to labour, employment, industrial relations
and work place; child labour, child abuse, human trafficking or any other matter
connected therewith; application or interpretation of international labour standards;
and disputes arising from payment or non-payment of salaries, wages, pensions,
gratuities, allowances, benefits and any other entitlement of any employee, worker,
political or public office holder, judicial officer or any civil or public servant in any
part of the federation and matters incidental thereto. In terms of the establishment,
constitution and jurisdiction of the National Industrial court, there is great hope and
expectation that it can and will enforce the welfare of the Nigerian worker. But this
expectation is only to be tested by what the court will do in fact after a reasonable
period of its operation.

Constraints to Staff Productivity. The path to the maximization of the productive
capacity of Nigerian workers is long, windy and tortuous. There are many factors that
account for this situation, ranging from ambiguous and defective legislations; the atti-
tude of the courts who are more inclined to interpreting labour disputes wearing the
spectacles of employers of labour; the pre-disposition of the average Nigerian employee
to his work; to the poor conditions of service which is the lot of the dominant class
of Nigerian workers. The labour laws in Nigeria work in complementarity with each
other to secure a better working condition and work environment for the Nigerian
worker. However, there are a number of defects and inadequacies in the laws that need
to be addressed if these objectives are to be attained for enhanced productivity. The
Labour Act? defines a child as a young person under the age of twelve years while the
Employees Compensation Act® defines a child as any person not more than twenty
one years old. These discrepancies in determining the age of eligible employees also
affects their recruitment, job specification, conditions and terms of service, and even
disengagement and pension rights. To illustrate this, section 20 (1) of the Trade Dis-
putes Act stipulates that a person under the age of twenty one shall not be capable of
being an official of a trade union. This and other discriminatory legislation are unfair
especially given that such class of persons are eligible to be recruited as employees
under cognate labour laws such as the Labour Act*.

There are also problems with sections 12 and 30 of the Employees’ Compensa-
tion Act. In section 12, victims of loss or injuries can only be availed of compensation

Act No. 3.

Section 91 of the Labour Act, 1971.

Section 73 of the Employees’ Compensation Act, 2010.
Section 59 of the Labour Act, 1971.

1
2
3
4
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under the Act in lien of any other right of action whether statutory or in common
law, and only if such injury or loss occurred in the course of employment. There are
some unresolved issues relating to this provision. Foremost is that if compensation
under the Act is in lieu of remedies under any other statute or common law, there
is no provision for what happens where victims seek those remedies and fail or are
frustrated from or in the course of seeking such statutory or common law remedies.
This is a very important issue which the law needs to address given the overbearing
influence brought upon the Nigerian judiciary by the government and large corpo-
rations who are the chief employers of labour in the country. Second, it is rather
unfair that an employee who has served his employer faithfully cannot be availed of
the benefits of the Act simply because he incurred a permanent total or permanent
partial disability outside the course of his employment. Under section 30 of the Act,
the Nigeria Social Insurance Trust Fund Management Board charged with the duty
to implement the Act and to manage and dispense the employees’ compensation fund
are authorized to make rules for the reconsideration of benefits payable under the
Act. The problem, however, is that without an objective guide as to the nature and
degree of rules that this Board can make in this regard, a window would have been
inadvertently opened for crushing red-tapism and needless manipulation by some
self-seeking members of the Board.

With regard to the Trade Unions Act, sections 9 and 50 remain highly conten-
tions. By section 9 of the Act, any trade union refused registration by the Registrar
of trade unions appointed by the Government or whose registration has been can-
celled by the Registrar stands dissolved. There is no doubt that this provision of
the law exposes the organized labour to government manipulation and ultimately
impacts negatively on their conditions of service. Again, under section 50 of the
Act, any person who commits any offence under the Act is liable to a fine of fifty
naira and, by section 49, providing false information to the Registrar attracts a fine
of two hundred naira. This is in a country where the current exchange rate of the
naira is approximately five hundred to one US dollar. This impacts negatively on
the good and positive provisions of the Act in that anybody or union that violates
them would almost go scot-free. This grossly inadequate fine has the potential of
entrenching a culture of impunity, and there might be deeper consequences of false
information provided to the registrar of trade unions. Similarly, under the Factories
Act, the fine for offences under the Act range from one hundred naira to two thou-
sand naira and five thousand naira in extreme cases where there is loss of life.! These
fines constitute the weak link of the Act and require to be remedied by an upward
review. And this is more so if the employee would offer his best services and pay due
diligence and commitment to his duties. Furthermore, the provision in section 9 (5)
of the Pension Reform Act, 2004, that any employee to whom the Act applies may
in addition to the total contributions being made by him and his employer, make
voluntary contributions to his retirement savings account is highly inappropriate as
corrupt employees who are well placed or positioned can cash in on it to hide away

! Sections 3 (4), 70, 71 and 72 of the Factories Act, 1987.
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moneys which they have stolen from their establishments or any other public office.
Again, judicial interpretation of employment laws and intervention in disputes
has made the Nigerian employee over the decades to become increasingly crestfallen
and even jittery. And the end result is a decreasing zeal and commitment to duty on
the part of the average Nigerian worker. An illustration of this trend is the courts’
uncritical mindset that a willing employee cannot be imposed on an unwilling
employer. The courts have entrenched this policy assisted by the doctrine of judi-
cial precedent such that no matter how unfair, unjust, humiliating or predative the
dismissal of an employee may be no court is willing to order a re-instatement. In
Kazeem Osisanya v. Afribank,! the Supreme Court of Nigeria stated the position thus:

It has long been firmly established in several decided authorities of the

court below and this court that a court cannot impose or foist on an unwilling

employer, his or its employee... In a master and servant relationship, a dismissal

of the employee by the employer, cannot be declared null and void and of no

effect whatsoever. The employee’s remedy is in damages where the termination

of the appointment or dismissal is held to be wrongful.

The court went further to hold that an employer has a common law right to dis-
miss his employee without notice on grounds of misconduct or willful disobedience.
In spite of this blanket position, the courts have shown a tendency to distinguish
between an employment with statutory flavour otherwise referred to as statutory
appointment and the others based on contract of service. In Duduoye v. Nigeria Gas
Company Ltd?, the supreme court after holding that the termination of a contract of
service even if unlawful brings to an end the relationship of master and servant since
the law is trite that an employee even though willing and able cannot be imposed
on an unwilling employer, went on to hold that where parties to a contract mutu-
ally agree that the condition for termination is the giving of notice or payment of
equivalent salary in lien of notice, the only valid way to discharge a party from this
obligation is the payment of equivalent salary for the period of the notice. The ques-
tion remains as to what happens even when the court finds that such termination
is invalid or unlawful. The answer to this query appears to be supplied by another
Supreme Court decision in Shell Petroleum Development Co. Ltd v. Olarewaju® where
the court in declining re-instatement held that the remedy for wrongful dismissal
is in damages and that the measure of damages is prima facie the amount plaintiff
would have earned had the employment continued according to the contract of
employment, subject to the deduction in respect of amount accruing from any other
employment which the plaintiff in minimizing damages either obtained or should
reasonably have obtained. It would appear that the position will not change even
where the employment is based on statute for the court in Dudusola’s case after
holding that where employment is regulated by statute, the employer is bound to

' Supra; Chukwumah v. Shell Petroleum Development Co. Nigeria Ltd (1993) 5SCNJI; Olarewaju v.
Afribank Nigeria PLC (2001) 7NSCQR 493.

2 (2013) 53. 3NSCQR 785.

3 (2008) 36 NSCQR 1187.
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comply with the conditions of service, otherwise any action taken to bring to an end
the employment would be declared null and void and any other act based therein would
also be void, still proceeded to hold that the law will not impose a willing employee
on a unwilling employer.

The pre-disposition of the courts to take the side of the employers in declining
re-instatement in cases of wrongful termination of appointment or dismissal is a huge
discouragement to workers and a setback to staff productivity. It makes workers
nervous and unwilling to offer committed service while officialdom becomes the
order of the day. Such attitude of the courts, as observed earlier, is quite uncritical
and unhelpful. It has not taken adequate consideration of the nature of public service
and private employment in Nigeria. As it pertains to private employment, that is to
say employment in the private sector of the economy or in private firms, organiza-
tions and institutions, the rule may be germane that you cannot impose a willing
employee on an unwilling employer. Even at this, the calculation of the quantum
of damages payable upon dismissal ought to take into account a number of factors
including the employee’s financial condition, his chances of getting another suitable
employment and the time it will take him to do so, the length of time he has served
in the employment, and the quantum of creativity and expertise he has invested to
improve the business of his employer.

In the case of employment in the public service, the courts do not seem to
mind the fact that the public service of Nigeria is a huge one. A federal employee
can work in any of the thirty six states and the federal capital territory of Abuja
all divided up into the North, West and Eastern parts of the country. A reinstated
civil or public servant in the North can be transferred to the East or West and there
would be no immediate person in his new place of assignment that would hold any
grudge against him as to become an unwilling employer. There is also a multiplicity
of ministries and parastatals where workers who are wrongfully dismissed can be
re-instated and re-posted or re-assigned responsibilities. The same applies to States
of the federation and even local government areas. The willing seroant against an
unwilling master doctrine is therefore by no means a sacrosanct one as the courts
would make it appear. Its direct import is the creation of uncertainty that lowers
employee productive output.

Also affecting staff productivity in the country is the mentality of the average
Nigerian worker who has the mental fixation that he must get wealthy through the
job he does. It does not matter to him the nature of skill and competence he has
taken to the job nor his level or rank. The pre-disposition to acquire easy wealth
has made most Nigerian workers to cut corners and look only after themselves at
the expense of their lawful duties. This results in loss of focus, negligence of duty,
corruption and fraud such that a huge well-funded public parastatal or firm that
should make profit to grow the economy is eaten away by human terminates over
a few years and becomes a drain pipe on the national economy rather than grow
it. In the last decade, almost all public service providers such as NITEL, NEPA,
Nigeria Airways, Nigeria Railway Corporation, Nigeria Ports Authority have been
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grounded because of fraud perpetrated by the employees and their political mentors.
This resulted in the privatization of most of these public enterprises whose current
operators have become regrettably engrossed with profit maximization rather than
provision of services on a fair profit.! The Nigerian economy today is in permanent
recession partly because employees both in public and private sectors have been
unhelpful and less than productive owing to their negative pre-dispositions.

There is also the ubiquitous incidence of absentee or unavailable workers popu-
larly referred to in the country as ghost workers. Nigerian politicians and their top
public servants have perfected the craft of injecting into the public payroll lists of
fictitious names as civil servants and collect their wages on monthly basis to enrich
themselves whereas these people are non-existent. This contributes in hiking the
huge wage bill that the government has to pay while receiving no service from such
payment thereby draining public resources, crippling the national economy, and
leaving little finances at government disposal for capital expenditure, provision of
infrastructure and other essential services.

In fairness, attention needs be paid to the poor conditions of service which
the Nigerian worker has to live with. Apart from employees in the oil and banking
industries, the vast majority of Nigerian workers wallow in poverty occasional by
very low wages, spiraling inflation and high cost of basic services, medication, food,
housing, education and other necessaries. This is in a country where politicians fall
over themselves in looting the national treasury. Certain aspects of the Nigerian
labour law have not been helpful to the employee. Even in the face of low wages,
section 19 of the Trade Disputes Act prohibits any employer, on pain of three years
imprisonment for an individual and in the case of a body corporate a fine of twenty
five thousand naira, to grant a general or percentage wage increase to any group of
employees without the approval of the Minister of Labour and Productivity. The
Minister represents government’s interest and on that account wages will continue
to be low at the pleasure of government. Even more intriguing is the provision of
section 18 of the Trade Disputes Act which bars workers from engaging in lock-outs
and strikes unless and until the National Industrial Court issues an award to them.
The combined effect of these sections of the law in addition to other unfavourable
legislation already pointed out in the discussion only complicates the hardship faced
by the Nigerian worker. The result is the very low morale among workers with its
multiplier effect of low output and productivity. This situation has also given rise
to corruption and fraud where workers resort to self-help to improve their living
conditions and secure a good life after retirement. It is not surprising, therefore, that
the huge public service employees and their counterparts in the private sector do
not contribute enough to the development of the national economy.

Recommendations for Improved Labour Productivity. To reactivate and boost
staff productivity, concerted efforts in this regard should be made on different fronts.

! See generally M.E. Nwocha (2010) «An Appraisal of Economic Liberalization and Sustainable
Development in Nigeria» in Abuja Journal of Public and International Law, Vol. 1 No. 1, August
2010, pp. 42—56.

204 ISSN 2414-990X. Ipobaemu saxonnocmi. 2017. Bun. 137



Nwocha M. E. Industrial law and the productive capacity of labour in Nigeria

First, there must be a review of those labour laws that demoralize workers by making
the labour sector uncertain, insecure and unrewarding. There must be a standardiza-
tion of the age limit for a child and a young person in the Labour Act, Employees’
Compensation Act, Trade Disputes Act and other relevant legislations. The current
discrepancies in the age limits for children and young persons in these mentioned
laws have implications for the contributions these class of persons make to national
development and the rewards which they reap from it. In addition, section 12 of
the Employees’ Compensation Act should be amended to allow victims of injuries
or loss the opportunity of reaping the benefits of the Act where they are not satis-
fied with and reject any award made pursuant to any statute or at common law or
where efforts in this regard are frustrated owing to any set of reasons. Furthermore,
victims of permanent total or permanent partial disability should be able to have
some compensation even where they have suffered these losses outside their course
of employment. This is mainly because a person who has tuned and focused his entire
life to the service of his employer with commitment and dedication should not be
abandoned by his employer simply because he has had his misfortune outside the
course of his employment. Again, section 30 of the Employees’” Compensation Act
should be amended to create an objective guideline under which the Nigeria Social
Insurance Trust Fund Management Board can make rules for reconsideration of
benefits payable under the Act rather than leaving it entirely to their discretion as
is presently the case. The use of their absolute discretion has resulted in arbitrariness
and unfair and inequitable application of the Act.

Similarly, section 9 of the Trade Unions Act should be amended to remove
the power of the Registrar of trade unions from unilaterally dissolving any trade
union by merely cancelling its registration. Such powers should be transferred to
the National Industrial Court. Again, section 9(5) of the Pension Reform Act that
allows employees to make additional voluntary contributions to their retirement
savings account should be amended to place a ceiling on the amount of contributions
specific classes of employees can make. This is to avoid a situation where high level
employees begin to steal money from their employers and hide same in their retire-
ment savings account. Furthermore, the punishment sections of the Trade Unions
Act, Factories Act and other relevant labour laws should be upgraded to impose
punishments that reflect current realities and value of the naira and enough to deter
violators of labour laws made to benefit the employee.

Second, the Nigerian judiciary must shake off its mental fixation that willing
and able employees cannot be imposed on an unwilling employer as exemplified in
Supreme Court decisions in Ziideh v. Rivers State Civil Service Commission', Osisanya
0. Afribank? and sundry other kindred cases. They must consider the circumstances
of the employment in line with our earlier discussion in this Paper and order re-in-
statement or re-engagement in appropriate cases®. Third, the Nigerian employee must

' (2007) 29 NSCQR 701.
2 (2007) 29 NSCQR 282.
3 The basic remedies for unfair dismissal according to MacIntyre include reinstatement, re-engagement,
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wean himself of the propensity to create illegitimate wealth from his employment.
He must change his overall attitude and disposition to work by imbibing decent,
productive and result-oriented work ethics. The incidence of ghost workers must be
eliminated by creating accurate and reliable statistics and data of visible and existing
workforce. Fourth, it is time that the Nigerian government and employers of labour
generally took the welfare and working conditions of employees seriously. Nigerian
workers ought to be well paid and motivated to deliver their best services. Wages,
retirement benefits and other allowances and emoluments of all classes of workers
must be competitive and compare with global trends.

Fifth, the National Industrial Court must be pro-active and alive to its responsi-
bilities. It must be flexible enough to interpret labour disputes expansively particu-
larly where it concerns provisions that are designed for the benefit of the workforce.
The court should expedite action on labour disputes brought before it and not
allow itself become a dumping ground for labour disputes where government would
prevent organized labour from embarking on strike and lock-outs under section 18
of the Trade Disputes Act only to abandon negotiations with labour and dump the
dispute in the court with the aim to frustrate the demands of labour. In addition,
the court should be bold to speak to power in the interest of national development.
At the same time, the court should discountenance unreasonable and unrealistic
demands of over-zealous and implacable labour leaders and create a balance neces-
sary to grow the national economy. When all of these recommendations have been
put into action, the labour laws would be strengthened and staff productivity would
witness a remarkable boost.

Conclusion. Industrial laws in Nigeria are designed to create an effective and
efficient labour force that can make meaningful contribution to the development of
the national economy. These laws include the Constitution of the Federal Republic
of Nigeria, Labour Act, Employees’ Compensation Act, Trade Unions Act, Trade
Disputes Act, Factories Act, Pension Reform Act, and the National Industrial Court
Act. These laws have additionally been designed to foster stability in the Nigerian
labour market and to avert industrial disharmony. However, a close study of the laws
as done in this Paper has revealed that there are certain defects inherent in them
that need to be corrected if the objectives of enacting them would be actualized
in a sustainable way. And propositions for these amendments have been made. The
poor and negative attitude of the Nigerian employee to work has been analyzed as
part of the factors that impact on his productivity including, and in addition to, his
poor conditions of service. And finally, recommendations have been made in order to
strengthen Nigerian employment laws and promote staff productivity in the country.

and compensation. See E. MacIntyre (2008) Business Law. Harlow: Pearson Education Limited,

p. 155.
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TpynoBe 3akoHOIABCTBO i NpoAyKTUBHICTD npani B Hirepii

Y cmammi posensinymo pisnomanimmi 3aKoH00agui axmu, wo CMocymoscs npooiemM 3atiHsAmocmi
¢ Hizepii, a maxooxc enacmusi im nedoniku, SKi HezamueHo NO3HAUAMYCL HA NPOOYKMUSHOCTT NPAYL
npayienuKie. 3asHaveni YUHHUKU He2amueHo 6NAUBAIOMb HA HAUIOHAILHY eKOHOMIKY, CIEOPHOIOMY MOC-
JUBOCMI Ot WAXPATIcMEa ma KOPYnyil Sk Y 0epacasHomy, Max i 6 nPUSAMHOMY CeKMopax. Yemanoeieno,
w0 nedockonaie mpyoose 3aKOHOOABCMEO, HEHANEHCHUL DIBeHb KOMNeMeHmHOCmi Hizepllicokux cydie
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CNOCOOU YCYHEHHS UUX He2ZAMUBHUX MEeHOCHYTL, 30KPEMA WLISXOM YHECeHHs. NONPABOK 00 3aKOHOOABUUX
axkmie w000 NPOMUCI0BOCTI, 4 MAKONC NOLINULEHHS. YMO8 NPAL.
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