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Problem setting. The recognition and implementation of democratic principles,
human rights doctrine associated with the fall of the «socialist camp» led to significant
changes in various fields — economics, politics, law and others. Along with this, the
intensity and effectiveness of transformational changes is quite heterogeneous. This
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seems to be conditioned by the existing traditions and culture, which have been
developed by the peoples for centuries under the influence of various economic,
ideological, political and religious factors. For this very reason in some countries
(Poland, the Baltic States) the democratic principles, values, institutions are positively
taken at the level of public consciousness, as they are not totally alien to the peoples
of these countries. Moreover, the negative Soviet influence on them was relatively
short-term and did not result in irreversible consequences.

At the same time in Ukraine, Russia, Belarus, the situation is much more
complicated. The obstruction of the reforms in Ukraine and complexity in the
perception and implementation of democratic values and institutions to a large
extent is related to the fact that Ukrainian society for centuries was developing in
the framework of socio-cultural space and political regimes that existed in the Russian
Empire (until 1917) and the Soviet Union (until 1991). Ukrainian society for a long
time was developing in the system of coordinates of the paternalistic state that was
not part of European culture and civilization. The name of the state changed, but
the principles of relations between the public authorities and society, the scientific
community, the intelligentsia did not change significantly. Lawyers in that state did
not protect the rights and freedoms of citizens, but were mostly the tools of repressive
penal policy of the authoritarian political regimes. Rene David noted in that regard
that lawyers were to a greater extent servants of the king and state, than servants
of the law — they had no spirit of corporate solidarity [2, p. 134]. To the full extent
this applies to the Soviet judges, whose main task was to promote implementation
of the state policy, and not to find fair solutions of social conflicts and establish the
principle of the rule of law, as it is the case in any law-governed democratic state.

Paper objective. The main purpose of the article is determination of peculiarities
of the legal science achievements using in the activity of the Ukrainian court instances.

Recent research and publications analysis. Works by A. Vasiliev, R. David,
M. Emelin, S. Maksymov, S. Poljakov, R. Puzikov, L. Petherbridge, F. Schauer,
F. Shecaira, K. Stanton are noteworthy among modern domestic and foreign
scientists researching this problem [1-6; 9—12].

Paper main body. Today, the legal system of Ukraine is developing in the
context of European integration and globalization processes. Ukraine’s active
participation in these processes, including close and fruitful cooperation with
non-governmental organizations (the International Association of Lawyers among
them), opens the way to the study and implementation of the achievements of the
Western legal tradition. The legal doctrine which according to Rene David’s concise
definition was and remains a «very important, living source of law», is an integral
part of it [2, p. 121]. Legal doctrine is not merely an institution of the legal academy,
it is a significant institution of the modern Western legal systems, which is closely
related with its various components and exercises considerable influence on them.
Representatives of the scientific and expert community, politicians have repeatedly
stressed the unsatisfactory quality of acts adopted in Ukraine by the law-making
bodies and the courts. In this regard, the importance and necessity of a more active
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use of the legal doctrine (achievements of the legal science) has been emphasized by
decision makers. So, it is important to determine the optimal approaches and forms
of such use in the lawmaking and judicial practice.

There are two main forms of applying the legal doctrine in the legal practice. First,
when the doctrinal provisions are part of lawyer’s consciousness in the course of studying
scholarly writings. This is an indirect impact of the legal doctrine on the process of
taking a decision by the lawyer. Secondly, on condition that the practice of applying
norms of law is quite controversial, there are gaps in legislation, conflicts of legal rules,
judges and lawyers use legal doctrine as a means of additional reasoning, referring in
their decisions to the competent works of scholarly writers. At the same time, in the
post-Soviet regions (including Ukraine) these issues have not been purposely studied
by jurists, hence the relevance of our research. We believe that this subject matter is
more complex and difficult than it might seem at first glance. Many important issues
and related problems that need research are not obvious in the light of statistics.

The concept of legal doctrine in civil law systems is characterized by such terms
as: «legal science», «legal theory», «jurisprudences, <legal writing», «legal principles,
«influential body of teachings», «legal dogmatics> etc. Legal doctrine is also used
in the sense of results of scientific research — treaties, legal encyclopedias, legal
dictionaries, law articles published in legal journals and law reviews. The term «legal
scholarship» is the most common in the Anglo-American law. In the US, the UK,
Canada, Australia many works were published, which studied the specific features
of applying legal scholarship in the judge’s decisional process. The content analysis
of court decisions shows that the judges use not only statutes and precedents for
the decision making. When dealing with complicated cases in the interpretation
of statutes, changing precedents, in constitutional proceedings, judges often use
persuasive authorities (including legal scholarship), directly referring to them in
their judicial decisions, making their legal position more reasonable and convincing.
In the US, this practice is prevailing.

In fact, no decision of the Supreme Court of the United States can be taken
without this kind of citation. It’s no secret that in every area of law, there are several
works (usually no more than three or four works mainly in the form of monographs),
which have the status of doctrinal and are most often cited by judges and legal
scholars. Their authors have made a significant contribution to the development of
certain institutions of law and enjoy great respect among lawyers. These works are
cited by them on the exclusive (only specific authors and no others) or priority basis.
Their distinguishing features are: a) fundamental and encyclopedic nature — the
author is trying to look into each «corner» of the area of law, which is studied; to
analyze every aspect in detail, often providing insights into history and considering
how a particular legal problem was solved in different legal systems; b) periodic
re-edition of an updated version by the writing staff, as a rule by a student of the
original author, his followers or fellow-thinkers. Among these works we can name
the following: Benjamin’s Sale of Good; Paget’s Law of Banking; Clerk & Lindsell
On Torts; Megarry & Wade: The Law of Real Property etc.
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In the Soviet legal literature the term «doctrine» was used mostly in a negative
sense, in particular in the context of condemning the state legal policy of bourgeois
states. The eloquent publication titles of the Soviet scholars speak for themselves:
Bourgeois democracy: the crisis of the institutions, the futility of doctrines (1970),
The Illegality of the US doctrine of nuclear war (1985), Criticism of American
doctrines and practices in international cooperation on human rights (1983) etc.

In our view, there are no fundamental differences between the concepts «legal
doctrine» and <«legal scholarship», but you can find them if desired. F6bio Shecaira
also noted that legal scholarship and the doctrine (the latter being the preferred
phrase in many civilian jurisdictions) refer to the same things, namely, formalist
academic works concerning the law [11, p. 75].

In our study, we use these terms as synonyms in the meaning recognized in
the legal community, relying on the views of legal writers (mostly scholars) and
their legal writings, which can be described as doctrinal (most influential and
authoritative). We used The Unified State Register of Court Decisions! to study the
influence of legal scholarship on court decisions. Of the total number of judgments
found in the database (more than 57 million decisions) only several hundred
comprise citations to legal scholarship. On the basis on these figures, it may be
concluded that in Ukraine (by the way as in other post-Soviet countries) such
citation practice is almost non-existent. This can be explained by several reasons.

In our view, first of all the reason for that is existing judicial traditions which
largely determine the specific character of court’s argumentation. The Soviet period
had the most notable consequences in the formation of those traditions. Because of
the prevalence of legal positivism in the Soviet jurisprudence and system of legal
education (so-called narrow-normative understanding of law — <all law is to be
found in the legal norms issuing from the State») and the principle of «socialistic
legality», the references to the views of scholarly writers and non-legal information
in the form of direct citation in court decisions was actually forbidden. Today in
Ukraine we can observe positive changes in this area. Approaches to justice, its
philosophy and methodology are changing. Judges are becoming more «open» in
the course of making decisions; they try to take into account economic, political,
cultural and religious aspects of the case that had been submitted to court, and go
beyond rigid statutory norms in search of more flexible legal solutions that are in
line with the complex and changing realities of life. Judges no longer rely solely on
the legislation and refer to the principles of law, precedents and legal scholarship.
This is most noticeable as in the case of the body of constitutional jurisdiction (The
Constitutional Court of Ukraine). Although, this is just the beginning of a long and
hard path of changes and reforms, which brings many challenges and obstacles. The
ghosts of the past and still haunt the minds. Rephrasing F. Maitland’s famous saying,
let’s remark here, that legal principles, rules, notions of the nature and the role of law

! The Unified State Register of Court Decisions is the electronic database. Here you will find decisions
of Ukrainian courts of all jurisdictions (criminal, commercial, administrative etc.) adjudicating since
2006. Available at: http://www.reyestr.court.gov.ua.
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prevalent in the Soviet period that we have buried, still rule us from their graves.
They can be seen today (albeit usually veiled) in some textbooks on jurisprudence
and in the activities of decision makers, especially those who were educated and
started their professional careers in the Soviet times.

A congested operating schedule of the courts. This is one of the key problems
of the Ukrainian judicial system. First of all this is the case of the first-instance
local courts, which decide the vast majority of cases heard by the bodies of judicial
power in Ukraine. Moreover, the total number of cases heard by Ukrainian courts
is increasing every year. In this regard, the judges literally do not have enough time
and energy to work at detailed reasoning and thorough study of the legal position
that they suggest. It is also one of the important reasons why judicial decisions are
usually rather short and nontransparent.

The quality of the academic writings is rather low. The problem is that practic-
ing lawyers do not always see scholars as reliable partners, because they often produce
airy-fairy provisions or ideas, devoid of any practical significance or do not develop any
problems really relevant to the legal practice. This issue will be studied specifically in
our next publications. Let’s remark here that such a problematic situation is not unique
to Ukraine. Chief Justice of the United States John G. Roberts recently explained that
he does not pay much attention to law review articles, reportedly stating that they
are not particularly helpful for practitioners and judges [9, p. 996]. And Chief Justice
Roberts is not alone in his criticism; he is also supported by many other American
judges. I heard similar views and statements (even in more radical forms) as part of
my personal contacts with Ukrainian judges and advocates. «If the academy does
want to change the world», federal Judge Reena Raggi said at one of the conferences,
«it does need to be part of the world» [8]. These calls are currently mainstream and
they can be addressed to Ukrainian scholar writers. They should publish their works
on current issues in a simple-to-understand form.

Another feature of the use of legal scholarship in court decisions is that
Ukrainian judges rarely cite specific works of scientists. Instead, reasoning their
opinion, judges tend to use such structures, «according to the views, established in
the legal literature», «in accordance with recognized approaches in legal science»,
«in line with the general doctrinal approach», «in the legal doctrine it is widely
acknowledged that» etc. What is the reason for that?

In our view, this somewhat cautious attitude of judges can be explained by the
much too «young age» of the Ukrainian legal science. The declaration of independence
of Ukraine in 1991 was the starting point for a qualitatively new stage of develop-
ment of Ukrainian society as a whole, and for legal science in particular; entirely new
subject matters, methodological approaches emerged, which were actually banned in
the Soviet times. A real opportunity to use the achievements of foreign legal science
arose. However, 25 years is probably too short a period for the views of scholars to
acquire the status of doctrinal and enjoy undisputed authority in Ukrainian legal
community. Of course, in every area of law you can find several works that make a
real difference — they were written in Ukraine by known authors, they are studied
by university students, often cited by other scholars. However, these works have not
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received recognition and do not have so much authority as, for example, the works
by Holmes, Dworkin, Pound, Fuller, Posner and Wigmore in the US.

As we know, this process is lengthy and multistage, and begins as a rule with
producing original views (ideas, hypotheses) regarding certain phenomena of state and
law, or validation of new approaches to solving the urgent problems of legal practice.
In the process of scientific discussions that take place on the pages of magazines, at
conferences, scientific ideas and provisions are refuted or find support in legal circles
and are improved further. Also effective ways and mechanisms of their implementation
in various areas of legal practice are developed. This may even be accompanied by the
emergence of a new trend in the legal thought or development of scientific schools.
It may take more than one decade before the views (arguments, the original legal
concepts and constructions) of a scientist and his books are universally recognized.

Conclusions of the research. In our view, citation to legal scholarship should be
relevant and made in the proper form. In our view, it is necessary not just to refer to
specific scientific papers or citations of names of prominent scholars in court decisions.
Judges should cite specific position of authors that they associate themselves with. This
makes the position of the court in the case more clear and understandable. Citation
to legal scholarship is relevant when considering the so-called «hard-cases», which
can not be resolved by the mechanical application of statutory rules and regulations,
or cases involving issues of social importance, or causing heated debates in society
(legalization of abortion, soft drugs, euthanasia, etc.).

Court decisions in these cases should be accepted and positively assessed by
the public. So in fact the judges have to use different arguments. We believe that
Ukrainian judges should change their conservative approaches to law enforcement.
They should more actively use arguments suggested by scientists while reasoning
their positions in cases. We should also pay our attention to another important
aspect of this issue. If the judge decides contrary to the conventional approach to
solving some legal problems, set out in doctrinal writings, then most likely his/her
decision will not be accepted by the legal community and (probably) approved by
the general public. Moreover, such decisions may cause loss of confidence in the
judiciary as a whole and undermine the authority of justice.
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Ilocmanosexa npodaemu i akmyanvuicmos memu. HepilicHiCTh TIPAaBOYNHIB
3aBXK/M MpUBepTana yBary jaociijHukiB. IIpote B cyyacHUX yMoBax y cyJ0Biit
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MPAKTHUI 3'IBUJIACS 3HaYHA KiJBKICTh MTPOOJIEM, TTOB SI3aHNX i3 TI030BHOIO JIaBHICTIO
(HanpuKIIaJ, MONTMPEHHS/HEeNOIUPEHHS I030BHOI IAaBHOCTI 1110/10 HEJiCHOCTI TIpa-
BOUYHMHIB Ta TIOYATKY Tepediry).

Ananiz ocmanuix docaioxncenv i nyonixkauiu. IlesHi mpobeMn 3acTOCYBaHHS
ITI030BHOI IaBHOCTI B cpepi HeAIHICHOCTI IIPaBOYMHIB po3TJisiAaln, 3okpeMa . Poma-
Hiok [1, c. 45], P. CaBatbe |2, c. 281], I. Cnacubo-@ateesa [3, c. 34]. Yrim porenep
HEeMa€e Cy4acHOTO JIOCTiKEHHS TTI030BHOI JIABHOCTI B cepi HepificHOCTI TPaBOUNHIB
Y CYZIOBii TIPaKTHIILI.

SK HacHizIoK, Memoro yici cmammi € anajii3 MO30BHOI JAaBHOCTI B cdepi Hejiiic-
HOCTI MPABOYMHIB Y CY/IOBili TTPAKTHIl KPi3b MPU3MY TIONTUPEHHS,/ HENONTUPEHHS
MIO30BHOI JIABHOCTI Ta MOYaTKy ii mepeoiry.

Buxnao ocnosnozo mamepiany. IlomupeHHs M030BHOI AaBHOCTI Ha BUMOIU
1po BU3HaHHA npaBounHy HegificunM. [lig vac ynanocti HK YPCP 1963 p. Bunmit
apOiTpaskHUl cyi YKpalHU BUCJIOBUB TO3UILIO, 10 <HEMINCHI Yroau, siK MPaBUJIO,
He TOPOJUKYIOTH JIJIsi CTOPiH MpaB Ta 00OB’sSI3KiB, TOMY /10 BUMOT PO BU3HAHHS
HEHCHUMU TaKUX YTOJ CMPOKU N03068HOT 0asHoCMi He 3acmocogyiomocs> |4, m. 3.3].

Ileit mizxix 10CTATHHO YACTO 3aCTOCOBYBABCS B CY/OBIiil MpakTHIli!, i HaBiTH OYB
mizictaBoto st npuitHATTS BepxoBaum Cynom Ykpaiau (nani — BCY) nocranosu
i3 meperssLy MO0 HeOJHAKOBOTO 3aCTOCYBAaHHS HOPM MaTtepiasbHOro mnpasa. BCY
3ayBakKUB, IO <«JIO TTO30BHUX BUMOT TIPO BU3HAHHS yTO/ HEMIMICHUMHU 3aCTOCOBY-
I0ThCS TIPABUJIA TIPO MTO30BHY JlaBHiCTh. [IpaBuiia npo mo30BHY /1aBHICTb, BCTAHOBJICH]
[TusiaparM Komekcom Ykpainu (mami — 1K), 6yayTh 3acTocoByBaTHCS 32 YMOBH,
10 TIPABO Ha MPeJ ABJIEHHS Takoro 1030BY BUHUKIO juiie tmicss 01.01.2004 p. Yey-
nepeu nasedenomy, y cnpasi, wo poseisoaemvcs, BICY nozoduscs 3 eucnosxom cyoy
aneasyitinoi incmanyii npo me, wWo 00 3asA6LEHUX NO3UBAUEM BUMOZ NPO BUSHAHHSL
dodamkosux yz00 HedilicHUMU NPABUILA NO306HOT 0ABHOCMI He 3acmocosyomucs> |6].

I[IpaBouuH, HeMiMCHICTD SIKOTO HEe BCTAHOBJIEHA 3aKOHOM (OCHOPIOBAHUNI
MPaBOYMH), MOPOKYE TPABOBI Haciaku (mpaBa Ta 00OB’sI3KM), Ha sIKi BiH OyB
HalpaBJeHu 10 MOMEHTY BU3HAHHS MOTO HEJINCHUM Ha TijICTaBi PIlIEHHST CYIY.
OcriopioBaHHs TIPaBOYKMHY BiJ0YBAE€ThCS TIIBKK 3a iHINIATUBOIO OTO CTOPOHU abo
iHII01 3aiHTEpecOoBaHOI 0COOM MIISXOM IpeJ siIBJIeHHS BUMOTI [IPO BU3HAHHS IIpa-
BOUMHY HeJiNCHUM (TI030B MPO OCIIOPIOBAHHS MPABOUMHY, PEIIMCOPHUN TTO30B).
3 orsiy Ha Te, MO OCIHOPIOBAHHS TIPABOYUHY BiZIOYBAETHCS 32 BOJIEIO BiITOBIIHOT
ocobu, TO Ha TaKi BUMOTH Ma€ TOMNPIOBATUCS MO30BHA JaBHICTh. TaKkWil BUCHOBOK
MiITBEP/KYEThCA 1 TayMadyeHHsIM cT. 268 11K

Bapro 3ayBaskuTu, 1o mpakTUYHO HEMOXKJIMBE 3aCTOCYBaHHS MMO30BHOI /laB-
HOCTI y pasi, KoJIi TOCTIOAapChKuii ¢y Ha miacTtasi 1. 1 4. 1 ct. 83 Tocmomapebkoro
nporecyairbHoTo Kojsekcy Ykpainu (nami — 'IIK) Busnae nHefilicHuM TOBHICTIO 41

! Hampukstaz, Bummii tociogapebkmii cya Yrpainu (mami — BICY) «mpuMyapuBcs» He 3aCTOCYBAaTH
MIO30BHY JIABHICTL /10 CKaCyBaHHS JI€P/KABHOI pPeecTpallil Ta BU3HAHHA HEIHICHUM CBIiIOIITBA PO
JIepKaBHY PEECTpalliio PUAUIHOI 0codu [5].

2 Tle#t migxim, Xoua ¥ TEBHOIO MipOIO OTIOCEPEIKOBAHO, BTIEHWH i B TOCTAHOBAX TUIEHYMIB BUIINX
CYZIOBUX iHCTaHI# [auB.: 7, m. 28; 8, m. 5.8; 9, m. 2.8].
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y TIeBHiI 4aCTUHI JOTOBIp, KU cynepeuyuTh 3akoHonaBcTBY . [lomoxkenns m. 1 4. 1
ct. 83 I'lIK ynnHHi Maiike B He3MiHHIN pefiakiiii 3 yacy ii mpuitaatts [12]. [g nopma
npUiiMaacss B TOW 4ac, KOJIM TI030BHA JIABHICTh 3aCTOCOBYBAJIACS CYZOM Oe3 3asiBU
CTOPOHU. Y Cy4acHUX YMOBaX il HasiBHICTb T030aBJIsIE MOKIMBOCTI CTOPOHY 3asiBUTH
[IPO 3aCTOCYBAHHS MO30BHOI MaBHOCTI. Y 3B'SI3KYy 3 YMM HEOOXiJHO KOHCTAaTyBaTH,
10 BHACJIIOK 3ampoBa/keHHd Ha piBHI [[K iHIIOTO KOHIIENTYa IhHOTO MIAXOMY 10
1mo3oBHOI gaBHOCTI, 1. 1 4. 1 cT. 83 I'IIK BTpaTuB YMHHICTD.

Henowupenns: no3o61oi 0asHocmi na 6UMO2U NPO BUSHAHHS HIKUEMHO020 NPaso-
yuny Hediticnum. Y CyIOBiil TIPAKTHUIN? 3aCTOCYBAHHS TTO30BHOI JTaBHOCTI 10 TTO30BY
PO BU3HAHHS HEMINCHUM HiKYEMHOTO IPAaBOYMHY, 30KpeMa, BiOYyBaIoCs TPU:
a) HeBpaxyBaHHI CyTHOCTI HerariitHoro 1mo3oBy [13]; 6) HenpaBubHIl KBamidikarrii
MIPaBOYNHY, BUMHEHOTO Oe3 3roau imorekozaepxkaresst (4. 3 c¢r. 12 3akony Ykpainu
«IIpo imoreky» ), sik ocrioproBanoro [14; 15; 16], xo4a 1o ¢Boiii cyTi BiH HiKUeMHUIi?;
B) HempaBUJIbHIN KBami(ikarii nikuemuoro 3amosity (4. 1 cr. 1257 1K) sk ocrmo-
proBanoro [18].

Y 1UBiIBHOMY 3aKOHOAABCTBI 3aKpinjeHo 06’€KTUBHI MeKi 3aCTOCYBaHHS
MT030BHOI JIaBHOCTi. BuMory, Ha sKi MO30BHA JaBHICTH He MOIMUPIOETHCS, BU3HAUEHI]
y ct1. 268 IIK. Cepen ix mepestiky BifICyTHS BUMOTA IIPO BU3HAHHS HIKYEMHOTO TIpa-
BOUYMHY HeJIMICHUM (HeraliiHuil 1mMo30B).

A BTiM, iCHYIOTH TIO30BH, CYTHICTb SIKUX YHEMOXKJUBJIIOE 3aCTOCYBAaHHS JI0 HUX
MI030BHOI JIaBHOCTI, OCKIJIbKM BOHM HAIPaBJIeHI HAa KOHCTATAIii0 (aKTy, KU icHYy€E
He3aJIe)KHO BiJi pillleHHs1 cy/y. PilleHHst cy/y, NpuiiHATe 3a HErallilHUM IT030BOM,
TLIBKU KOHCTATY€ HIKUEMHICTh TTPABOUYNHY, aJKe MOro HiKUeMHICTh BCTAaHOBJIEHA B
HOPMi 3aKOHY. AKIIO COPUUHATA IHINWH TiAXI 1 ZOMYyCTUTHA TTONTUPEHHS TT030BHOI
JIABHOCTI HA BUMOTY PO BU3HAHHST HIKYEMHOTO MMPABOYNHY HEINCHUM, TO Bijipa3y
Oy/1e oTpiGHO 3pOOUTH BIUCHOBOK, 1[0 CILIMB IIEBHOTO CTPOKY € IMiJCTABOIO [ <3I1i-
JIEHHST» HIKYEMHOTO MPABOUYMHY. X04a TaKUX IM/ICTAB JJIsT «3IiIJIEHHSI» HIKYEeMHOTO
MPABOYMHY B YMHHOMY 3aKOHOJABCTBI He mepenbaueHo.

Hixyemuuii mpaBounH, Ha Bi/IMiHY Bijl OCIIOPIOBAHOTO, HE CTBOPIOE IOPUIUYHUX
HaCHAKIB (TOOTO He TOPOKYE HUBLIBHUX IIPaB Ta 000B’I3KiB). I HeramiiiHuii 10308
peSIBJISIETHCSI, TIO CYTi, TIIBKU 3 TIPEBEHTUBHOIO METOIO, 1100 B MailbyTHHOMY He
JIOTTYCTUTH TIOPYIIEHHsT IIMBLIBHIUX TIpaB Ta/abo iHTepeci! Ta 3abe3meunTrt BUsHave-

! BICY saqumuB B CWJIi pillleHHSI CY/iB, AKMMU 3 BJIACHOI iHiliaTuBu Oy/I0 BU3HAHO HEMiHCHUMU
JIOTOBOPH Y YaCTHHi, XOua K CBiTYUTH TEKCT pillleHb, TTO30BHA JaBHICTh crmHyma [aus.: 10; 11].

2 HeobOXiZHO MiZKPECAWTH, MO B IOCTAHOBAX TJIEHYMIB BUIUX CYZOBUX IHCTAHINHN npobremMaTnka
3aCTOCYBAHHS ITO30BHOI IaBHOCTI 10 BUMOT TIPO BU3HAHHS HIKYEMHOTO MPABOYNHY HEIHCHUM 3aJIH-
IeHa 1mo3a yBaroio [auB.: 7; 8; 9].

3 BCY IiIKOM CIyITHO KOHCTATyBaB, MO TaKWil MPaBOYMH — HikueMunil [auBs.: 17]. Buacimok goro €
M/ICTaBU OYiKyBaTH, IO Iie MMO3NTHUBHO BIUIMHE HAa He 3aCTOCYBaHHS MO30BHOI TaBHOCTI /0 HeTaIiii-
HUX TI030BiB.

4 Hanpuknan, BICY Bkaszas, 110 «y BUIIQJIKy 3BEPHEHHS MO3UBAYa JI0 CYAY 3 103080M NPO BUSHAHHSL
HeOMICHUM HIKUeMHO20 NPABOYUNY CYJL MA€ B TIEPILY Yepry 3'sICyBaTH sKe Npaso 4 0XOPOHIOGANHULL
3aKOHOM THMeEpPeC NO3UBAUA NOPYUWEHT YU OCNOPIOIOMLCSL BHACTIO0K YKAAOCHHS. HIKUEMHO20 NPABOUUNY>
[muB.: 19]. OueBnmnO, M0 Takoro poxay miaxix BCI'Y me moBHOIO Mipoio BpaxoBye CyTHICTh HeTaiiii-
HOTO TIO30BY.
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HICTb B IIMBIJIbHUX BiJlTHOCHHAX. TOMY 11030B IIPO HEJIHCHICTH HIKYEMHOTO IIPABOUYUHY
MosKe OyTU Ipe aBJeHI He3ae5KHO BiJl MOMEHTY 0r0 BUMHEHHS.

ITouamox nepebizy n03061H0OI 0ABHOCMI 3a BUMOZAMU NPO BUSHANHSL HEOTUCHUM NPa-
souuny. ITouaTox TIepebiry Mo30BHOI JaBHOCTI 32 BUMOTAMU TIPO BUSHAHHS TIPABOYNHY
HeJIMCHIM MOJKe 3ajIeKaTH Bijl TOTO, Ha SIKIM IiZCTaBi OCIIOPIOETHCS IIPABOYNH, STKHUIT
MTPABOYMH OCIOPIOETHCS TA XTO 3a4BJISIE TAKY BUMOTY.

lo-nepue, 3a 3araJlbHUM TTPABUJIOM, 32 BUMOTAMU TIPO BU3HAHHS TTPABOYUHY
HeAilicHUM 1epebir MO30BHOI JaBHOCTI IIOYMHAETHCS BiJ AHS, KoM ocoba A0Bijga-
Jacst abo MoTJIa IOBifIaTHCs TIPO MOPYIIEHHsT CBOTO MpaBa abo 1mpo 0coby, sKa ioro
nopymmiaa (4. 1 cr. 261 1K) [auB.: 7, a63. 2 m. 28; 9, a63.1 1. 2.8].

ITo-0pyze, nepebir MO30BHOI ABHOCTI 3a BUMOTaMK [TPO BU3HAHHST HEAIHCHIM
[IPaBOYMHY, BYUMHEHOT'O T1i/] BIVIMBOM HACHJILCTBA, IIOUNHAETHCS 610 O1st Npunumens.
nacurvemsa (4. 2 cr. 261 1IK). OckizbKy BHACIIOK HACHJIBCTBA BOJISI OCOOM ITiji-
JIA€THCS BILIMBY, /10 TOTO MOMEHTY, NOKU MOJKJIUBICTD AiSITH BiJIbHO, G€3 IPUMYCY, B
ocobu He Oyjie BiZIHOBJIEHO, He MOXKe MOYMHATHCS Tepedir T030BHOI aBHOCTI.

ITo-mpeme, criennikor XapaKTepU3yEThCST MOYATOK TIepebiry Mmo30BHOI JaBHOCTI
3a BUMOTaMU TIPO BU3HAHHS 3aIOBITY HeIHMCHUM. BiH Mae mouynHaTHCS Bijl IHS, KOJN
ocoba poBigamacs abo MorJa JAOBifiaTUCS TIPO TIOPYIIEHHS 1IPaB Ta BiJAIIOBIAHO PO
MMiICTaBU /719 BU3HAHHA 3aIOBITY HE[iHCHUM, ajie He paHilie BiAKPUTTS CIaAIINHUA.
[1le moB’s13aHO 3 TNM, IO TTPABO HA TIPE/ SBJIEHHS MO30BY TIPO HEINCHICTD 3aTIOBITY
BUHWKAE JIMIIIE TTicJs cMepTi 3amoBigava [aus.: 20, m. 17].

Ilo-uemeepme, BIJINBAE HA TOYATOK TepebITy TMO30BHOI AABHOCTI i Te, SIKUI
cy0’eKT 3asBJIsI€ PECIMCOPHUI 1M030B. Y pasi MOpYyIIeHHs UBIIBHOTO MpaBa abo
iHTEepecy HenoeHoLim1boi 006U TIO30BHA JABHICTb MOYMHAETHCS 6i0 OHst docsizHens,
neto nosnonimms (4. 4 cr. 261 1[K). Hanpuknan, BCY Bkasas, 1o «mpaBuso 4. 4
ct. 261 11K € crenianbproio HopMoio ctocoBHO 4. 1 cT. 261 IIK. OCOBA_4 napoau-
asach IHOOPMAIIIS 2, To6TO Ha MOMEHT YKJIJEHHSI JOTOBOPY KYITiBJIi-TPOIaKy
cripHoi kBaptupu 16 ciuns 1995 poxy eona oyna nenosnorimmnvoro. 20 momozo 2006
poxy OCOBA_4 docsizna nosnorimmsi. 26 mpasns 2008 poxy OCOBA_4 seepnynacs
0o cydy i3 sasnauenum nozoeom» [21].

JlocuTtb yacTo y Cy[OBiil PaKTUIL CyAU TI0B’AI3yBaju 1epedir I030BHOI AaBHOCTI
MOMEHTOM, KOJIA caMe JIKBigaTop (apOiTpasKHUII KePyIouuil) [i3HaBCSA PO IIOPY-
IIEeHHsT TPaB OOPKHUKA B XOJIi JIKBiAIiiHOI Tiporieypu [auB. Hamp.: 22]. OdeBujHo,
10 TAaKUX BUHATKIB IIUBLIbHE 3aKOHOAABCTBO He MicTuTh. BCY BucI0BUB y 1ocTa-
HOBI 3 MeperJisiy KoM MTPaBUIbHY TTPaBOBY MO3UIIII0, BKa3aBIlH, M0 <4. 7 cT. 261
IIK nepex6adeHo, 1110 BUHATKY 3 TIPABUJIa YaCTHHU HEPIoi i€l cTaTTi MOKYTh OyTH
BCTAHOBJIEHI 3aKOHOM. 3aKoHOM YKpainu «IIpo BinHOBJEeHHS TIaTOCTIPOMOKHOCTI
6op:kHMKa ab0 BU3HAHHS HOro OAHKPYTOM» CIEIlialbHUX HOPM PO N03068HY 0as-
nicmo (y momy wuci 0is 36epennst 00 cyoy apoimpanicHozo Kepyuozo i3 3as6010 npo
susHanus nediticnum yzo0 6oprcnura) ne ecmanosienos> [23].

ITouamox nepebizy no30610i asnocmi Y pasi, SAKUO GUMO2U NPO BUSHAHHS NPA-
B0UUNY HeOTICHUM 3ASABLAIOMbCSL NPOKYPOPOM. Y CYNOBIil IPAKTHII BUCIOBJIIOBA-
JIUCS PisHi MIZXOAM IOJ0 MOYATKy OGUMCIEHHS O30BHOI JABHOCTI /Il BUMOT IIPO
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BU3HAHHS TIPABOYMHY HEIINCHUM, Y TOMY Pa3i SKIIO MO30B IPe. siBJISE TTPOKYPOP.
3okpema:

a) «OCKIJIbKU TPOKYPOP Ta MO3MBayi He € CTOPOHAMM OCIIOPIOBAHUX YTON Ta
GyJi mo36aBJIeHi MpaBa i Yac Cy[0BOTO PO3IJISILY TIEPEBIPUTH TIOBHOBAKEHHS OCi0,
SIKI YKJIaa/in 11i TPaBOYMHH, a PO 0OCTABUHM, SIKi CTAJIH TiICTABOIO 3BEPHEHHS JI0
cymy, TIpOKypaTypa [idHajacs Juiie 3i 3BepHeHHs1 rojopu Donay Big 1 gucTomnamga
2011 poky, moyaTok mepebiry mo30BHOI JaBHOCTI CJIii 0OpaXOBYBaTH He 3 MOMEHTY,
KOJIM NIPOKYPATypi CTaJO BiZIOMO IIPO HASBHICTH OCIOPIOBAHUX IIPABOYMHIB, a 3
MOMEHTY, KOJI OpPTaH# MPOKYPaTypH Ai3HAINCH TIPO (DaKT BiZICYTHOCTI Y TIpeCTaB-
nuka I1TT «Jliapmon» HeoOXizmHOTO 06CATY mie3maTHOCTI> [24];

0) <«II0JIOKEHHST 3aKOHY TIPO M0YATOK epebiry Mo30BHOI JaBHOCTI NOWUPIOEMbCSL
il Ha 36epHEeHHs. NPOKYPOpa 00 Cydy i3 3as6010 NPO 3AXUCT 0EPHCABHUX THMEPECI8.
HesBazkatoum Ha BUKJA/IeHe, Cy/l KacalliitHOI iHCTaHIil (paKTUYHO HAIJIUB IPOKYPOpa
CTaTyCOM CaMOCTIHOTO TI03MBava Ta AIUIIOB HOMUIKOB020 BUCHOBKY NPO NOYAMOK
nepebizy no306H0i 0asHOCMi 3 OHS BUSBICHHS NPOKYPAMYPOIO N0 UaAC NPOBEOCHH
nepesipKu (haxmy nopyuenis 3emeviozo 3akonooascmsas [25]%

B) 1epebir M030BHOI JaBHOCTI 32 BUMOIaMU IIPO BU3HAHHS HEMIHCHUM IIpa-
BOUYMHY MOYMHAETHCS 32 3arajJbHUMM IpaBUaMu, BugHaueHuMn y 4. 1 ct. 261
K. ¥ pasi nagBHOCTI Oprany, YIIOBHOBAKEHOTO 3/iliCHIOBATH (DYHKIIII Jep:KaBh
y CIPHUX MPABOBIJIHOCHHAX, MO30BHA JABHICTh OOUMCITIOETHCS Bil JHSI, KOJU PO
nopyieHHst abo mpo oco0y, sika WOTo JOIMyCTHIa, J0BifaBcss abo MaB JOBiIaTHCS
BiZmoBiAHUI opraH. IIo3o06na dasuicms 00UUCTIOEMbCS 610 OHS, KOU NPO NOPYULEHHSL
abo npo ocoby, sxa 1ozo donycmuiad, 006i0ascs abo mMas V0BIOAMUCS NPOKYPOP JuUllLe
Y pasi, Koau 32i0H0 i3 3aKOHOM nosusavem y cnpasi sucmynae npoxypop (4. 2 ct. 29
I'TIK) i opraH, yrnmoBHOBaxkKeHUI 3/1ilCHIOBATH (DYHKILII IepKaBU y CIIPHUX TPABO-
BifIHOCHUHAX, BijficyTHii [27].

Ouesupno, mo B 1[K He BcTaHOBIEHO MEBHUX 0COOJUBOCTEN [JIST TIOYATKY
nepebiry Mo30BHOI JaBHOCTI, SIKIIO BUMOTY PO BU3HAHHS MPABOYMHY HEAIACHUM
npea aBJige nmpokypop. Ak Hachizok, moBuHHA 3actocyBatucs 4. 1 cr. 261 I[[K mono
oYaTKy nepebiry 1mo3oBHOI JaBHOCTI (TOOTO BU3HAYAETHCS 3a IpaBUiIaMu 4. 1
cr. 261 1IK TakuM urHOM, HaueOTO 3a 3aXUCTOM 3BEPHYBCsI caM Cy0'€KT, YHE TPaBO
nopytiene). [IppaoMy He3aneskHO Bijl CUTYyallil — Y1 caM TIPOKYPOP MO3WBaY, Y1 BiH
npezicTaBise meBHi iHTEepecu. OCKIJIbBKYA TTO30BHA JIABHICTh PETYJTIOETHCI HOPMaMu
MaTepiaJibHOTO TIpaBa i € CTPOKOM 3aXUCTY IMBIJIBHUX MIPAB Ta iHTEpeciB KOHKPET-
Horo cy6’ekra. I He MOKe 3MIHIOBATHCS, Y TOMY YHCJI, ii 0OYKMCIEHHS Ha TiACTaBi
HOPM TIPOIeCyaJbHOTO IIPaBa.

Bucnoexu. 1lincymoBytoun, BapTO 3a3HAYNTH:

1) mpaBoUMH, HEMINCHICTh SIKOTO HE BCTAHOBJIEHA 3aKOHOM (OCTIOPIOBAHUH
[PaBOYMH), HOPOKYE MPaBOBi Hacaiaku (IpaBa Ta 000B’A3KM), Ha AKi BiH OyB
HalpaBJeHU 10 MOMEHTY BU3HAHHS WOro HeJiMCHUM Ha MiJICTaBl PillleHHST CYY.
OcroproBaHHsI TPaBOYKMHY BiZI0YBAETHCS TIJIbBKK 32 1HII[ATHBOIO HOTO CTOPOHU abo
iHIIOI 3aiHTEepecoBaHOI 0COOM IJISIXOM IIPE/ sIBJIE€HHS BUMOT IIPO BH3HAHHS Ipa-

! TTo cyri, Takuil WiaXia peBasItoe, Bid OYB BUCIOBJIEHNIT i B IHIIMX MOCTaHOBaX [AuB. Hamp.: 26].
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BOYMHY HeiliCHUM (T1030B TTPO OCIIOPIOBAHHS TIPABOYNHY, PEIIMCOPHUN TTO30B).
3 orsLy Ha Te, 1[0 OCIIOPIOBAHHS IIPABOYKMHY BiZOYBAETHCS 3a BOJIEIO BiAIOBIAHOI
0coOM, TO Ha Taki BUMOIHM Ma€ TIONIMPIOBATUCS TI030BHA JIABHICTh;

2) HIKUEMHUI TIPABOYMH, HA BiJIMiHY Bi/l OCIIOPIOBAHOTO, HE CTBOPIOE IOPUINIHUX
HacJIAKiB (TOOTO He TIOPOKYE MUBIIBHUX MTPaB Ta 060B’s13KiB). I HeramifiHumit 10308
PEeABJISIETHCS, TI0 CYTi, TIIBKU 3 IPEBEHTUBHOIO METOI0, 11100 B MaiilbyTHHOMY He
JIOIIYCTUTHU TOPYIIEHHs IMBLIBHUX IPaB Ta/abo iHTepeciB Ta 3abe31eunTy BU3HAYe-
HICTb y IIUBUIBHUX BiJlHOCHMHAX. TOMY 11030B IIPO HEJIMCHICTH HIKYEMHOTO ITPABOYNHY
MOJKe OyTH TIpe IBJIEHWI HE3aJIesKHO BiJl MOMEHTY HOTO BUNHEHHST;

3) y IIK He 3akpimieHo 0cOOIMBOCTE MOYATKy 1epediry Mmo30BHOI JaBHOCTI,
SIKIIO BUMOTY [P0 BU3HAHHS [IPABOUYMHY HeJICHUM IIpej sBJise NMpoKypop. Tomy
JUIsI BCTAHOBJIEHHSI 1T0YaTKy Iepebiry mo30BHOI JaBHOCTI OBUHHA 3aCTOCOBYBATHCS
y. 1 ct. 261 IIK (To6TO BU3HauacThes 3a npasuiamu 4. 1 cr. 261 IIK takum ymrHOM,
HaueOTO 3a 3aXMCTOM 3BEPHYBCS caM Cy0’€KT, UME TIPABO TIOPYIIEHE).
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Application of limitation period in the sphere of invalidity transactions: analysis of judicial
practice

Invalidity transactions always attracted attention researchers. However in the modern period in
judicial practice far of problems related to limitation period (for example, proliferation/non-proliferation
limitation period, and beginning to run).

To research application of limitation period in the sphere of invalidity transactions, in particular,
such researchers applied as Y. Romanyuk, R. Savat’ye, I. Spasibo-Fatecva.

Appropriate analysis of contemporary issues application of limitation period in the sphere of
invalidity transactions actually unavailable. But, of course, there is a theoretical and utilitarian need, at a
minimum, to proliferation/non-proliferation limitation period, and beginning to run of limitation period.

The article is sanctified to research application of limitation period in the sphere of invalidity
transactions. In the article analyses application of limitation period in the sphere of invalidity transactions
in judicial practice through a prism: proliferation/non-proliferation limitation period, and beginning to
run of limitation period.

Voidable of transaction takes place only on initiative his side or other interested person. For this
reason limitation period must proliferation on such requirements. Nullity transaction does not create legal
consequences. Therefore action about voidable of nullity transaction can be put a regardless of moment
his conclude. In the Civil code it is not envisaged features of beginning to run of limitation period, if
requirement voidable of transaction produces a prosecutor. Therefore establishment of beginning to run
of limitation period must be used parts of the first article 261 Civil code (id est, it is determined on the
rules of parts of the first article 261 Civil code thus, as though a subject appealed after defense, whose
right is broken).

Keywords: invalidity; nullity transaction; voidable transaction; limitation period; begin to run
of limitation period.
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cyo. Boisisrena ceasv uckoeoil dasnocmu ¢ opyzumu noaoxcenusmu Kowneenyuu, maxumu xax sanpewe-
HUe OUCKPUMUHAUUL, NPABO HA YEANCEHUE YACMHOU U CEMELHOU JHCUSHU, NPAaso HA MUPHOE 6ld0eHUe
UMYULECTNBOM.

KoueBble cioBa: MCKOBAas JABHOCTDb; TIPABO HA CYM; JOCTYI K CY/Iy; MMYIIECTBO; 3arper
JUCKPUMHWHAITNH.

ITocmanosxa npooaemu. 11030BHA HaBHICTD — Il Yac /JIsl 3BEPHEHHSI 10 CYILY,
BiziBestennii 0cobi, uni mpasa mopyiieno y Toi abo immmii croci6. Xova B 6ibIiocTi
HAI[IOHAJIBHUX TIPABONOPS/IKIB YBAKAETHCS, IO 31 CIIMBOM CTPOKY II030BHOI J1aB-
HOCTi 0coba He BTpayae MaTepialbHOTO MPaBa, OJHAK J€YOr0 BOHA BCe XK 1M030aBJIsi-
€TBCS, a caMe — MOYKJIMBOCTI 3aXUCTUTHU HaJIe)KHe 111 MarepiasibHe IIPaBo B Cy/I0BOMY
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MOpAAKY. ¥ 3B’A3KY 3 IMM HEOJAMiIHHO BUHUKAE (yHAAMEHTaJbHE TEOPETUYHEe
MUTAHHSL: a YOTO BapTe «ToJie IpaBo» (nudum jus — K TOBOPUIIN JIaBHI PUMJISHI), HE
3abe3reueHe MOKJIMBICTIO cy/0BOrO 3axucty? Lle oxHa 3 oaBiuHuX IpPOOITEM Teopii i
dismocodii mpasa, sKo1 My He Gy/IEMO TYT JOKJIAJHO TOPKATHCS. AJie TaK YK iHAKIIIE,
CJTijl KOHCTATYBATH, 10 Y BUIAJAKY, KO 0c0ba BTPavya€ MpaBo Ha CY[OBUN 3aXHCT
BHACJIi/IOK CIIMBY TI0O30BHOI JJABHOCTI, TIPOIIeCyaIbHO-TIPABOBI 1 MaTepiabHO-TIPABOBI
ACIIEKTH TICHO TEPEIUITAI0ThCS MK cO00I0: TaK, 3 OJHOTO GOKY, y Takiil curyarril
WeThCsa PO HeMoJepPKaHHS YMOB 3BEpHEHHS A0 cyay (IIpollecyaqbHUN acIiekT),
ajie, 3 IHINOTO, — BTPaTa MOKJIMBOCTI CY/IOBOTO 3aXMUCTY iCTOTHO 3HEIIHIOE (SIKIIO He
3BOJINTH HaHIBEIlb) 3HAYEHHSI CaMOTO MaTepiabHOTO IMpaBa (MaTepiaJbHUI acTeKT).
Ocb yoMy 11030BHA JJaBHICTb — Il€ BaXKJIMBUI IHCTUTYT, SIKUN JIE)KUTh HA IepeTHHi
MPOIeCyaTbHOTO 1 MaTepiaibHOTO TIPaBa, a TOMY MOMUJIKA Y 3aCTOCYBaHHI TTOJIOKEeHb
I[[bOTO IHCTUTYTY MOTEHIIHO MOXKYTh 3arPOKyBaTH MOPYIIEHHIMU aOCOTIOTHO OY/Ib-
SIKUX TIpaB JoAnHA. ToMy BKpail BaKJIMUBO IMOIVISIHYTU Ha TI030BHY JIaBHICTb yepes
MPU3MYy MiKHAPOJAHWX CTAHAAPTIB y cdepi 3axucTy mMpaB JIOAWHHU, BUPOOJEHNX
MIKHAPOJHUMHU CY/JIOBUMU THCTUTYITISIMU.

Ananiz ocmannix 0ocaioxcens. IHCTUTYT MMO30BHOI JABHOCTI € OHUM i3 KJIacHy-
HUX IHCTUTYTIB IUBIJIILHOTO TIPaBa, M0 BijloMuii inte Bix yaciB /laBaboro Pumy. Tomy
yBara HayKOBIIiB /10 TIPOGJIEMATHKHU TI030BHOI IaBHOCTI HeaMinHa. [1030BHA JaBHICTD
BUBYA/IACS BUCHUMU-IIMBLIICTAMU SIK Y MesKaX OLIbII IIUPOKOI TEMATHKU CTPOKIB Ta
TEPMiHiB, TaK i OKPEMO, SIK CAMOCTIHHMI TIPeJMET JIOCTi/IPKeHH. 30KpeMa, TI030BHi i
naBHocTi O6ysin iprcBstueri pooorn T. M. Baxonesoi (T. M. Vakhonyeva), B. B. Jlyis
(V. V. Luts’), O. B. Ilymuska (O. V. Pushnyak), B. I. Ilixamo (V. I. Tsikalo),
O. B. Iloskosoi (O. V. Shovkova) ta in. IIpoTe criemiaabHuX CUCTEMHUX TOC/IIKEHD
MMO30BHO1 JIABHOCTI i/ KyTOM 30py (hyH/IaMeHTAJTbHUX TIPaB JIOJAWHU 1 MPAaKTUKN
€BporeiicbKOro cyy 3 MpaB JIOAWHN Y BITYU3HAHIN IIUBITICTUIT HE TIPOBOIMJIOCS.

Mema nyoaixauii — BU3HAYNTH CITIBBIIHOCHICTH MO30BHOI IABHOCTI i3 Pi3HUMU
oJIoskeHHsIMU €BPOIENChKOI KOHBEHIIIT PO 3aXUCT TIPaB JIFOJAUHU i OCHOBOIIOJIOK-
HUX CBOOOJI MIJISIXOM aHaJi3y MPaKTUKK €BPOMENCHKOTO CYy 3 MPaB JIOAUHU.

Buxniao ocnosnozo mamepiany. 11o30BHa JaBHICTH TICHO I1OB’sI3aHa i3 TPUH-
LIUIIOM IIPaBOBOI BU3HaueHocTi (principle of legal certainty), sxuii, y cBoo 4epry, €
<OTHUM 13 (byHIaAMEHTATHHUX ACTeKTiB BEPXOBEHCTBA TmpaBay [1]. €Bponeiicbkuii
cya 3 nipas Jioanan (Hagan — €CILJ, abo Cyz) HeoHOPa30BO BKa3yBaB Ha NMPU3HA-
YeHHST MO30BHOI TABHOCTI, TIOB’SI3yI0YH HOT0 i3 HEOOXIHICTIO 3a6€31eUnTH TIPABOBY
BU3HaveHicTh. Ak 3a3nauae €CILJI, cTpokn TO30BHOI JABHOCTI «CIYTYIOTh JAEKIJIBKOM
BayKJIMBUM I[iJIsIM, 30KpeMa BOHU 3a0e3IeuyioTh IIPaBOBY BU3HAYEHICTh i 0CTaTOY-
HICTb, 3aXMIAIOTH MOTEHIIMHUX BiANOBiZauiB Bij 3a7laBHEHUX BUMOT, IKUM OyJ0 6
Ba)KKO IIPOTUCTOSTH, 1 3a1100IraloTh HECIIPABEAINBOCTI, 1[0 MOra 6 BUHUKATH, IKOK
Cy/IM MYCWJIN YXBAJIIOBATU PIllIEHHSI CTOCOBHO TO/IiH, SIKI MaJyu Miciie B JJaJIeKOMY
MUHYJIOMY, i Ha TiICTaBi JOKa3iB, sIKi Byke MO O CTaTH HeHA[ITHUME i HETOBHUMM
3 TIIMHOM uacys [2]. Takum unHOM, cama ijiest TT030BHOI JaBHOCTI BUITPaB/laHA METOIO
BHECTH TIEBHICTh MO0 HASIBHUX IPaB Ta 000B’s13KiB. Taka MeTa CJIiaye i3 MpUHIIUILY
BEPXOBEHCTBA IpaBa, mporosonieHoro B [IpeamOyri €BporieiicbKoi KOHBEHIIT PO
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3aXUCT TIPaB JIOMHU 1 OCHOBOMOJIOKHKUX ¢B0OO (Hazami — €KILJI, abo KonseHttist)
[3], i g meTa iMmuiuTHO TTpoHU3yeE yci ctarti Konsenii [1].

3a BU3HAUEHHSIM, ITO30BHA JIABHICTh — 1€ CTPOK /IJIT 3BEPHEHHS 32 3aXMCTOM JI0
cynay, Tomy 3akoHoMmipHo, mo €CILJI posrisiae mo30BHY MaBHICTh Hacamuepen y
rkonrekcti § 1 cr. 6 EKIIJL

Tak, y § 1 cr. 6 €KIIJI rapanTyeTbces, 10 «KOXKeH Mae IIPaBo Ha CIIPaBE/JINBUIA...
POBIJISA/L IOrO CIIPABU... He3aJIeKHUM 1 6€3CTOPOHHIM CyI0M, BCTAHOBJIEHUM 3aKOHOM,
SIKUE BUPIIIUTD CIIP 00 HOTO mpaB Ta 0O0B’A3KIiB IUBLILHOTO XapaKTepy...».

[To3oBHa maBHiCTH — Iie Gap’ep Ha MUISAXY 0 peasiisailii mpaBa Ha CIIPaBeIJIN-
Buii cyn. [lo3oBHA /aBHICTH CTAaBUTh PABO HA 3BEPHEHHS /IO CY/y B 3aJI€KHICTh
Bijt (hakTOpy Yacy, To0OTO, iHaKIIE KaxKydHu, 0OOYMOBJIIOE 1€ MPABO TEBHOI 0OCTaBU-
HOIO — 00CTaBMHOIO Yacy. TakyM YMHOM, II030BHA JAAaBHICTh 110 CyTi CTAHOBUTH COOOI0
oOMesKeHHsI TIpaBa Ha CyJI, a TOUHiIIe — OOMEKEeHHs ipaBa Ha J0CTYII 10 cyay. OmxHak
0OMesKeHHsI, BCTAHOBJIIOBaHE TTO30BHOIO JABHICTIO, SIK TaKe HE € B yCiX BUIAIKaX
opyTieHHsIM (PyHIaMeHTATbHUX TIpaB Jioanad, mporosomennx y €KIIJI. Ak 3aysa-
xuB €CIIJI y cuipasi Qinikapidos npomu Kinpy, «icHyBaHHsI TO30BHOI IaBHOCTI per
se He € HecyMicHUM i3 KonBeHItieo» [4].

IIpaBo Ha goctyn 0 cyay (110 € OJJHUM i3 eJleMeHTIB IpaBa Ha CIIpaBe/JInBUIA
cyn') He € abcomoTHUM [2]: BOHO JOIyCKae IeBHI 0OMeKeHHS i, 30Kpema, 4acoBi
JIMITH, BCTAHOBJIIOBaHi iIHCTUTYTOM T1030BHOI faBHoCTI. OHAK OY/Ib-51Ki 0OMEKEHHST
I[bOTO TIPaBa MyCSITh OYTH BUIPABIaHUMMU, iHAKIIE BOHK € HecyMmicHumu i3 KoHBeH-
I[I€10 1 CTAHOBJIATDH MOPYIIEHHS OCHOBOTIOJIOXKHUX TIPAaB JIIOJIUHU. 3TiJIHO i3 Tiperie-
nentHolo npaktukoo €CIIJI aig Toro, 1106 Te abo iHie 0OMeKEeHHS [IpaBa Ha Cy/|
(B TOMY UMCJTi JTIMITYBaHHS ITOTO MTPAaBa YaCOBUMHU PaMKaMU ) BB)KAJIOCST BUTIPaB/a-
HUM, MaiOTh OyTH JlofiepKaHi Taki yMOBH: 1) 0OOMeKeHHs He TIOBUHHO MEPEITKO/IKATH
noctyty [mo cymy| y Takuii croci6 i Takoi Mipoto, 1o 6 3BOAMIN HAHIBEIlh caMy
CYTHICTB 1IbOTO TPaBa; 2) Take 0OMeKeHHsI TOBUHHO MATH JIETITUMHY MeTY; 3) Ma€
OyTu 3abe31eyeHo HajiesKHe MPOIOPIiiHe CIiBBIAHOIEHHS MiK BUKOPUCTaHUMU
3acobaMu Ta TOCTaBJIeHOI0 MeToIo [2; 8; 9].

Y cnpasi Miyuyi npomu Manvmu 3assBHUK He MIiT OCKapKUTH CBOE OaThbKiBCTBO
CIepIry 4epe3 Te, MO 3aKOHOJAABCTBO BMMArajo Bijl 9OJIOBiKa OBECTH HASBHICTH
HOZPY/KHBOI 3pa i OJHOYACHO 3 UM (haKT TOTO, IO HAPO/PKEHHS JTUTHHU OYJI0
pUXOBaHe BiJl HbOro (4Yoro y BUNIAAKY 3 manom Miti #e Oyso). Koau 3akono-
JMABCTBO 3MIHWMJIOCS, i OCTATHIM CTajio JI0BecTH abo MOAPYKHIO 3paiy, abo (hakT
MIPUXOBAaHHS HAPOJKEHHS — TOJIi TIPE IBUTH TTO30B MaHoBi Milllli 3aBajluB NIeCTH-
MiCSUHMIT CTPOK TI030BHOI aBHOCTI (0OpaxoByBaHUI BiJ AHS HAPOKEHHS JUTHHN),
SIKAI Ha TOM 4ac yske cIumMHyB. 3a Takux obctasua €CILJI ailiIoB BUCHOBKY, IO
«TIPAaKTHYHA HEMOSKJIMBICTD 3ariepedeHHsT OGaThbKiBCTBA BiJl IHS HAPOJKEHHST IUTHHM i
JI0 TETEPITTHBOTO Yacy 3BeJia HaHIBeIlb caMy CYTHICTD TTpaBa 3asiBHUKA Ha cya. Tomy
OCKap;KyBaHe BTPY4YaHHS TOKJIATI0 HAAMIPDHUN TArap Ha 3agBHUKA...» [10].

Y cnpasi Cmabbinzc ma inwi npomu Cnoayuenozo Koponriscmea ocKapsKyBaBCst
HIECTUPIYHUI CTPOK MMO30BHOI aBHOCTI (06paxOBYBaHUMN BiJl IHS MMOBHOJITTS) JJIst

! ToxmaziHo Mpo TpaBoO Ha CIPABEJINBUN Cy/ Ta HOTO eneMeHTH IuB.: [5; 6; 7].
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[I030BiB PO IIKO/LY, YMUCHO 3aBJIaHy 310POB’I0 HEMOBHOMITHBOI ocobu. €CILJI
BU3HAB, 10 YCTAHOBJIEHHS TAKOTO CTPOKY MAJIO JIETITUMHY METY, a came — 3abe3rie-
YUTHU TIPABOBY BM3HAYEHICTh 1 OCTATOUYHICTH, & TAKOXK 3aXUCTUTH Bi/INOBiIayuiB Bijl
3aJlaBHEHUX ITpeTensiil. ¥ kinneBomy mijgcyMkoBi Cy/l BUCHYBAB, 1110 «OCKILIbKU cama
CYTHICTB TIpaBa 3asiBHUI[b Ha JOCTYII [0 cyay]| He OyJa migipBaHa, a oCKap:KyBaHi
0OMeKeHHSI TIepecIilyBaln JEriTUMHY MeTY i OyJiu IPONOPIiIHIUMU», TTOPYIIEHHST
§ 1 cr. 6 EKILJI He maso micng [2].

3arasom €CILJI, gx 1paBUIo, KOHCTATYE, IO 3aCTOCOBAHUI Yy Till a00 iHIIii
CITPaBi CTPOK MTO30BHOI JIABHOCTI JIICHO MaB JIeTITUMHY MeTy. Takoio MeTol BU3HA-
€ThCs 3a0e3IeUeHHsT MPaBOBOI BU3HaueHOCTi. ToMy OCHOBHA yBara MpH/IiISETHCS
MUTAHHIO TIPOMOPIHITHOCTI, TOOTO MUTAHHIO PO Te, YU Oy 0OMEKEHHS, TIOKIajIeH]
Ha 3asiBHUKA Yepe3 YacoBe JIMITyBaHHS MOT0 BUMOTH, CIIBMiPHUMU 3 TIOCTaBJIEHOIO
JIEMITUMHOIO MeTol0. J[J1s1 Toro, o6 BiANOBiAHI 0OMEKEHHST BBaXKaIUCs CIIIBMIPHUMU
i3 MOCTaB/IEHOI0 METOI0, HeOOXiTHO JO/IePIKAHHS, 30KPEMA, TAKUX YMOB.

1. CTpoK MO30BHOI IABHOCTI HE TIOBUHEH OYTH OYEBUIHO i HAIMIPHO KOPOTKUM
(unduly short). €CIIJI HeomHOPa30BO MiJKPECAIOBAB, IO BiH He MOKE 3aMiHIO-
BaTH cO00I0 HAIIOHAJIHHOTO 3aKOHOJABIIS | BU3HAYATH, SIKOI TPUBAJIOCTI CTPOK €
HaiOLIbII JOLIIBHUM y Till a60 iHmmi curtyarii (aus., Hanp: [11]). ¥ Toii ke yac
Cyz 3aBXKM OINHIOE, UM HE € YCTAHOBJEHUN CTPOK MO30BHOI JaBHOCTI OYEBUHO I
HaZMipy KopoTKuM [2]. [zefo moBarm /10 cyBepeHiTeTY HAIIOHAIBHOTO 3aKOHOIABITS
y it cpepi BUpa3HO iTI0CTPYyE MON0KeHHs, BucjaoBiaene Cyznom y cripasi Bo npomu
@panyii. Cyz 3a3Ha4MB, 110 <Y JaHiil CIIpaBi YOTUPUPIYHUIN CTPOK TTO30BHOI TABHOCTI
He BUJIAETHCSI HAZIMIPY KOPOTKUM, OCOOJIMBO 3BAKAIOYM HA CEPHO3HICTD MIKOIH, KO
3a3Hasla 3asiBHUIISA Ta 11 HeraitHe OaskaHHS MOPYIIMTU CIPaBY HPOTH Jikaps <..>
DpaHily3bKHil apjaaMeHT HENIOAaBHO MOIOBKUB 1€l CTPOK 10 JECSITU POKIB <..>
Cyz, omHaK, He BBaXKag, M0 Ile HOBE MPABUIIO MOKe OYTH PO3I[iHEHE SIK T0Ka3 TOTO,
10 MOTIePe/Hil YOTUPHUPIUHIIT CTPOK OYB 3aHAATO KOpOTKUM»> [12].

2. 3acTocyBaHHsI TIO30BHOI IABHOCTI Mae OyTu nepeabadyBannum. Sk Harosomrye
Cyn, «[IpUHIUIT 3aKOHHOCTI 03HAYyaE€, M0 3aCTOCOBHI MOJIOKEHHSI HalliOHAJIbHOTO
npaBa MOBUHHI OYTH JOCTATHHO JOCTYIMHUMHU, YiTKUMU i TepepbadyBaHUMU B
iXHBOMY 3acToCyBaHHi. [HIMBI/ TOBUHEH OYTH 3aTHUM — Y pasi moTpebu 3a JI0MOMO-
roto HeoOXiHUX mopaj — mepeadaunTy (y Till Mipi, y SKiil 11e € pO3yMHUM 3a JTaHUX
00CTaBUH) HACJI/IKY, SIKi MOXKe MOTSATHYTH HeBHa fist» [13].

3. Mexaniam 3acTocyBaHHs MO30BHOI ITaBHOCTI MOBUHEH OYyTH OCTATHHO THYY-
KUM [4], TO6TO, SIK TIPAaBUJIO, BIH MYCHUTB JOIYCKATH MOKJIUBICTD 3yIIMHEHHS, Mepe-
PUBAHHS Ta MIOHOBJIEHHS CTPOKY TI030BHOI JIaBHOCTI, @ TAKOK MYCHUTDb KOPEJIIOBATUCS
i3 cy6’ekTUBHUM (DaKTOPOM, a came — 00i3HAHICTIO MOTEHIIITHOro Mo3uBaYa Ipo (HakT
HOpyIeH s oro mpasa. I1ix uM KyToM 30py 0COOJMBHIA iHTEPEC CTAHOBUTH CIIpaBa
2014 poxy — Iosanwd Myp ma inwi npomu Illeetiyapii. 3a obcTaBUHAMMY 1iET CIIPaBU
Tarnc Myp, nmpaiiorour poOGiTHIKOM Ha 3aBoji, y mepiof i3 1965 mo 1978 poku 3a3Ha-
BaB IIKiJIMBOTO BIUIMBY azbectoBoro nuiy. Y 2004 p. y HbOro OyJIO iarHOCTOBAHO
3JIOSIKICHY TLIEBPaJIbHY ME30TeJIiOMY, BUKJIUKaHy icio azbecty. Y 2005 p. Bij 3a3Ha-
YEHOTO 3aXBOPIOBAHHS BiH MTOMep.
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Y 2005 p. 3asgBHUKN — BoBa Ta AiTh nana Mypa — 3Bepuysucs no IlIBeiiap-
CbKOTO (hoHIy cTpaxyBaHHS Bijl HEMIACHUX BHUIIAJKIB i3 BUMOTOIO ITPO KOMITEHCAITIIO
MOPaJILHOI TIIKOJIN, SIKOI 3a3HaB TIOMepJinii yepes ik ta crpaxaants. OxHak iM 6yJ10
Bi/IMOBJIEHO B 33/I0BOJICHHI BUMOTH y 3B’43KY 31 CIIMBOM CTPOKY ITO30BHOI JJABHOCTI:
3a MIBEHIAPCHKUM 3aKOHOAABCTBOM OYy/Ib-sIKi TI030BU TIPO BiIIIIKOYBAHHS TITKO/IH,
3aB/IaHOI uepes [0 a30ecTy, MOKYTh OYTH IIPeI sIBJIeH] He Ti3Hillle, HijK Yepes3 JAecsTh
POKIB Biji [iHs, KoM 0coba 3a3HaJIa /i BiANoBigHOI peyoBunu. HatomicTs y BUlagKy
3 manoM MypoM MUHYJIO BXKe 27 POKIB BiJl 4acy, KOJIM BiH BOCTAaHHE 3a3HAB BILJIUBY
a30eCTOBOTO TIITY.

V3B 1 yBary Toi (hakT, 10 JaTeHTHUI TePioj s XBOPOO, BUKIUKAHUX
azbecToM, MOXKe CTaHOBUTHU JieKkiabka aekan, €CILJI 3a3HaumB, 110 AeCATUPIUHMIA
CTPOK, OOUMCIIIOBAHUI Bij Yacy, Kojau ocoba 3a3Hasa /i a36eCcTOBOTO LY, — 3aBK/IH
HEOAMIHHO cIiMBaTiUMe. BifnosigHo, Oyib-sgKi HO30BU PO BiALNIKOAYBAHHS HIKOIM
Oy/yTh Bijl CAMOTO MOYATKY TIPUPEUEHi Ha MPOBAJI, T03asIK BOHU OY/yTh MOTaIlaTHCs
JMaBHICHUM CTPOKOM iIIfe /10 TOTO, SIK MOTEPIIii MAaTUMYTh 00’€KTUBHY 3MOTY Jli3Ha-
THCS TIPO TIOPYIIeHHs cBOiX mpaB. CyJ1 AIMIIIOB BUCHOBKY, 110 Y BUIIAJIKaX, CTOCOBHO
SIKUX HAYKOBO JIOBEJIEHO, 1110 0c0ba He MOTJIa 3HATH TIPO Te, 10 BOHA CTPAK/IAE Ha
IeBHE 3aXBOPIOBaHHs, — Ileil (akT cJiij 6paT J0 yBaru Mpv BU3HAYEHHI CTPOKY
MMO30BHOI /IaBHOCTI. 3Bakatoun Ha 3a3Haudene, €CILJI xoncrarysas nopymenns § 1
ct. 6 €KIIJI [14].

IIle onruM esleMeHTOM TIpaBa Ha cy/i (OKpPiM IIpaBa Ha JIOCTYI) € IPUHITUII
MPOIeCyaJbHOI PIBHOIIPABHOCTI CTOPiH, a60 Tak 3BaHUN MPUHIIUI «PiBHOI 36poi»
(«equality of arms»). 3TifHO 3 MM MPUHIIUIIOM «KOKHIil CTOPOHI Mae 6yTH HaJaHO
PO3YMHY MOKJIMBICTH MOAATH OOIPYHTYBaHHS CBOEI MMO3UIIII 32 YMOB, sIKi 6 He cTa-
BWJIN 1[I0 CTOPOHY Yy CTAHOBUIIE iICTOTHO HEBUTI/IHE TI0 BiJIHOMIEHHIO /0 OTIOHEHTa»
[11]. Left mpunIU BUMarae HacamImepes PiBHOCTI CTOPIH CHOPY B IXHIX TPOIECy-
AJTBHUX MOKJIMBOCTSIX TIO/IO TIO/IAHHS I0KA3iB 1 MOSICHEHD Y Cy/IOBOMY TTPOBA/IKEHH.
OnHak MiJIKOM 04eBU/IHO, 10 TIEPIIT HiXK MOJaBaTH JI0Ka3! i MOICHEHHS B CYy/IOBOMY
IPOBA/KEHHI, HEOOXiTHO MaTH 3MOTY iHIIIIOBaTH MOPYIIEHHS TAKOTO MPOBAKEHHSI.
Tomy E€CIIJI Bu3HAE NPUHIUI «PiBHOI 30p0i» He JHOAEPKAHUM, 30KpEMa, i B THX
BUIA/IKAX, KOJU JI0 TIPOTHJIEKHUX CTOPIH CIIOPY 3aCTOCOBYIOTHCS HEOOIPYHTOBAHO
Pi3Hi CTPOKM 1TO30BHOI JIABHOCTI.

ITokazoBoio y 1bomy KouTekcTi € cupasa Jauis C. P. JI. npomu Moadosu.
Y 1999 p. komnaHig-3asBHUK, TEPEMITIIIA B ayKI[IOH] HA MPUBATU3AILIIO JIEPKABHOTO
MaiiHa, HaOy/a y BiacHicTh rotenb «/lauis». ¥ 2003 p. TenepasbHa mpoKkyparypa B
inTepecax /[lep;xaBu 3BepHynacd J0 CyAy 3 BUMOTOIO PO BU3HAHHS IMPUBATH3AIII1
roresiio HepiicHoo. Hamionanpri cysim MoJiioBu 3a/I0BOJIBHUIIN TT030B. 3BEPTAIO-
yuch o €CILJI, Kommanis-3assBHUK, 3-TIOMiXK iHIIOTO, MTOCUJIAJNACS Ha TTOPYIIeHHS
Hepsxasoo § 1 ct. 6 €EKILJI. Ha o6rpyHTyBaHHS CBO€EI MO3UIIIi 3asiBHUK BKa3yBaB,
o lenepasbHa TPOKypaTypa BUMHUJIA TO30B i3 MOPYNIEHHSM 3araJbHOTO CTPOKY
1M030BHOI gaBHOCTI (3 pokn). Ile cTanmo MOXJIWBUM 3aBASKM YMHHOMY Ha TOW 4ac
noJsioxkenHio [{usinbHoro koxexcy MoJijloBH, 3Ti/IHO 3 SKUM T1030BHA JIaBHICTb He
TIOITUPIOBAJIacs Ha TIO30BU JIeP;KaBHUX OPraHisalliii 1Mo/10 MOBEePHEHHS JAePKaBHOTO
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MaiiHa, sike repeOyBa€e B HE3aKOHHOMY BOJIOJ[IHHI IHITMX OpraHisalfiii 4u rpoMajisH.

3 uporo npusoxy €CILJI 3a3HaumB, M0 «y LIl cipaBi He OyJI0 HAZAHO JKOIHUX
apryMeHTIiB Ha OOTPYHTYBaHHs TOro, YoMy /lepskaBHi opraHisariii y BUmaakax, KOJm
BOHU MTO3WBAIOTHCSI TIPO MOBEPHEHHST JIEP;KAaBHOTO MaliHa, MalOTh OyTH 3BLIbHEHI Bijl
000B’SI3KY JIOIEPIKYBATUCST YCTAHOBIEHUX CTPOKIB JABHOCTI, KOTPi 6 MEPENTKOMIIN
POBIJISILY TI030BiB, BUNHIOBAHUX IIPUBATHUMMU ocobamu un KoMmaHisimu. Ile moreH-
LIITHO MOJKe TIPU3BOAUTH 0 PyiitHyBaHHs 6araThOX IPaBOBIAHOCKHH, 3aCHOBAHUX Ha
icHyrouoMy cTaHi pedeil i Hajae AUCKpUMIiHalliiiny 1epesary [lep:xasi 6e3 Oy/ib-sKOi
MEePEeKOHINBOI TiicTaBu... bisbmie Toro, Cyz BBajkae, 10 3MiHIOBAaHHS TTPABOBIIHO-
CHIH, sIKi CTaJIi OCTATOYHUMH BHACJIIOK CILUINBY MO30BHOI JaBHOCTI ab0 sIKi — 5K Y
1iil crpaBi — MOBUHHI Oy/i 6 CTaTH OCTaTOYHUMHU, SIKOH CTPOK TIO30BHOI JaBHOCTI
6yJ10 3acTocoBato Oe3 AUCKpUMiHallii Ha KopucTb Jlep:kaBu, € HECYMICHUM i3 TIPUH-
IUTIOM TIpaBoBoi BuaHavdeHocTi» [11]. Ha miit mizcrasi €CIIJI aiiimoB BUCHOBKY
npo Te, 1o nosoxenHs [IK MomgoBu 1po He3acToCcyBaHHS MTO30BHOI JIaBHOCTI JI0
[lepsxaBu cymepeunts § 1 c1. 6 €KILJL

3 oTJIgly Ha 3a3HauYeHe JIOBOJI HECIHO/iBaHUM, K Ha HAIll MOTJIS]], € PillleHHs
y cupasi Bordeaws npomu Jlumeu. Y 1995 p. Bukonasua paga TpakaiicbKoro pailony
ykjasia 3 Tanunoio boraenb m0roBip KymiBJi-MIPojiaKy 3eMeJbHOI IIJISTHKYU, PO3Ta-
moBanoi nopsy 3 Tpakaiicbkoio oprenieio B HarionanbHomMy icTOpUYHOMY TIAPKY.
Crepury Ha aijsgHIi 6yJI0 3BeIeHO KiOCK /IS TOPTiBJIi CyBeHipaMy i TOHYapHUMMU
Bupobamu, mizHime — kade st rypuctis. [licas cmepti Tamuau Bormens miistaky
YCHAJIKyBaJIu 3asiBHUKN — YOJIOBIK Ta /IoHbKa moMepJiol. Y 1999 p. 3a 3BepHeHHsIM
npuBatHoi ocobu [lep:kaBHe peBisiiiHe YIPaBJiHHS PO3IOYAIO PO3CIiLyBaHHS Ha
MpeMeT 3aKOHHOCTI TTPOJIAXKy 3eMeJibHOI iKY 1mani boraens. Y 2000 p. 3a mij-
cyMKamu poaciinyBanHg [lep;kaBHe peBi3iliHe ynpaBJiiHHS TIHIII0 BUCHOBKY, 1110
BiluysKeHHS 3eMJIi OYJI0 HEIPaBOMIPHUM, OCKIJIBKH MOPYITYBaJIO HOPME MicTOOY/1iB-
HOTO 3aKOHOJIABCTBA Ta 3aKOHO/IABCTBA PO 0XOpoHHi 30HU. Binrak y 2001 p. Tomosa
BisibHIOCHKOI OKPY;KHOT a/IMiHICTPAITil 3BEPHYBCS /IO Cy/ly 3 BUMOTOIO TIPO BU3HAHHS
HEJICHUM JIOTOBOPY KYIIBJI-IPOAAKy 3€MEJbHOI JIJISTHKY, 1110 OYB YKJIaJIeHuN i3
nani bormenb y 1995 p. B ocratounomy mincymky Bepxosuuii Cyn JIuTsu 3a/10B0.1b-
HUB M030B. 3asBHUKHN ocKap:xkuiu 1e pineHus o €CILI, cTBeppkyioun, mo Mano
micite opymerHs cT. 1 [Iporokony Ne 1 mo €KIIJI (mpaBo Ha MupHE BOJOIIHHS
MmaiitHom) Ta ct. 6 €EKILJIL.

B acnexri nopymensst ct. 6 €KILJI 3agBHUKHN, 30KpeMa, BKa3yBaJd Ha Take.
YMHHUM Ha TOH 9ac 3aKOHOAABCTBOM OYJIO YCTAHOBJIEHO TPUPIUHUIT CTPOK TTO30B-
HOI JIaBHOCTI, SIKMil MOYMHAB 00PaXOBYBAaTUCS 3 MOMEHTY, KOJU ocoba JoBiganacs,
abo moBuHHa OyJia JOBigaTHUCS PO TopyiieHHs ii mpaB. OjpHaK, BCyleped MpuH-
Iy «piBHOI 30poi», Bepxopuuii Cyn JIutBu chopMyBaB MPaKTUKY, 3TIHO 3 IKOIO
HaBe/leHOMY (hOPMYJIIOBAaHHIO MaJIO HAJaBaTHCS Pi3HE TIyMadeHHS y CTopax Mixk
MPUBATHUMK 0cOOaMHU, 3 OZIHOTO GOKY, Ta y criopax MPUBATHUX OCi0 i3 epsKaBHIMU
opraHamu — 3 iHmoro. Tak, y pasi KoJu fIIOCs TIPO CIIOPU MPUBATHHUX 0Ci0, BBaKa-
JIOCSI, 1110 TTO30BHA /IAaBHICTb TTOYMHAE CIIMBATH 3 MOMEHTY, KOJIM 1T03UBaY /[i3HABCS
PO YKJIAZIeHHS OCIIOPIOBAHOTO j0oroBopy. HaTtoMmicTs, sIKIIO cripaBa cTocyBasacs
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JIepsKaBH, TO [T030BHA JaBHICTh MOYMHAJIACH 13 [HS, KOJIM BiANOBIAHUIT Oprad «3100yB
JOCTATHI JIOKA3M, JIJIsT TOTO, MO0 OBECTH, IO TMyOJIiYHUN iHTepec OYyJI0 MOpyIIeHO»
[3]. Came na miit migcrasi Bepxosuuit Cyn JIutBu AifiioB BUCHOBKY, 10 y CIIpaBi
3asBHUKIB He OYJI0 IIPOILYIIEHO CTPOKY II030BHOI JaBHOCTI, 1103asK, Ha AyMKY Bep-
xoBHOrO Cyy, T030BHA JaBHICTH Tovyana crmmBatu Tisibku y 2001 p. — Bij gaHs, KON
3a MiicyMKaMu ekcriepTu3u [lep:;kaBHe peBisiiiHe yrpaBiHHA A0 BUCHOBKY PO
MTPOTU3AKOHHICTH JIOTOBOPY KYIiBJIi-TIPOAAXKY. 3agBHUKH 3a3HaUalIH, MO «i3 MPaKTHY-
HOI TOYKU 30PYy TakKe TJyMauyeHHs PiBHO3HAYHe IIPABUJLY, 32 SKUM II030BHA JIaBHICTb
B3araJjii He TTOBUHHA 3aCTOCOBYBATUCA /IO TT030BiB Jlep:kaBu CTOCOBHO ii BJIACHOCTI,
aJIKe IIPAKTUYHO Mailyke HEMOKIUBO IPOILYCTUTH CTPOK JIABHOCTI..., Bi/IpaXOBYBaHUIl
BiJI IaTH, KOJIM JIepsKaBHI IHCTUTYIIIT OAePKYIOTh iH(GOPMAILio, HeOOXiHY JJIsT TOTO,
1106 10BeCTH MOPYIIeHHs myOJaiuHoro inTepecy» [3].

Opnak €CIIJI n’aTpMma rosiocaMu POTH JIBOX YXBAJIUB, 1[0 MOPYIIEHHS CTATTI
6 €KIIJI ne maso micug y it cipasi. [Ipu 1iboMy He MOXKHA He 3BEPHYTH yBaru
Ha Te, mo €CIIJI He BHaBcA 10 peTesbHOTO aHAJI3y BUIECHABEIEHOTO apryMEHTY
3agBHuKiB. Hatomicte €CIIJI nuie 3a3Ha4mB, 110 BiH «IIPUWHSB 1€l apTYMEHT JI0
yBarum» i BiIXuJisie€ MOTO HA IMi/ICTaBl MipKyBaHb, BUKJIQ/IEHUX Y MYHKTI 67 pilenHs
[3], — To6GTO y Tiil yacTuHi pimenHs, e Gya0 aHATI30BAaHO MaTepiaJbHO-TIPABOBY
CKJIQJIOBY IIi€] CIIpaBH, a caMe — HasIBHICTb YU BifIcyTHiCTHh nopymierHs cT. 1 [IpoTo-
koary Ne 1 o €KILJI (mmpaBo Ha MuUpHe BOJIOZIIHHS CBOIM MaiiHOM). Y I1iii YacTUHI
BusHaveHo, mo crarts 1 IIporokoay Ne 1 1o €KIIJI He Oysa mopyineHa, OCKiIbKY
myOsiyHMiA iHTEpec y crpaBi OyB SCKPAaBO BUPAKEHUM Ta iCTOTHUM — WIILJIOCS PO
0XOpOHY KyJbrypHoI cnagmuun. Jxk6u €CILI B «11poliecyaJbHOMY acleKTi» ClIpaBu
JUATIIOB BUCHOBKY, 110 CY/IOBI iHCTaHIIi1l JINTBY MOPYIININ TPABO 3asBHUKA HA CY/I,
TO 11e O 3B€JIO HaHIBellb 3HAYEHHST «<MaTepiaJlbHOrO acIeKTy» CIpaBu. Y TakoMy pasi
noBesiocst 6 BUBHATH, 10 BCyTieped Tomy (hakTy, 1o MpaBo 3assBHUKIB Ha MaiiHO He
6yJI0 TIOpYITIeHe, TUM He MEHIIIe, PIllleHHsT TIPO BU3HAHHSI IOTOBOPY KYIiBJIi-ITPOIAKY
HelICHUM € HeNPaBOMIPHUM, OCKIJIBKU CYTIEPEUYUTh TIPUHITUITY MTPAaBOBOI BU3HAYE-
HOCTI i opyIIIye mpaBo 3assBHUKIB Ha cya. Ha namr morssiz, criipaBa bordeas npomu
Jlumeu — 1e TpUKJIaJ] TOTO, 9K BCyleped CyBOpPIi IOpUAMYHIN JIOTIIi MaTepiaib-
HO-TIPABOBA CKJA/I0Ba O/IEP:KYE TOPY HAJ MPOIeCyaTbHOIO CKIa0BO0. [HTYITUBHO
MOZKe BiJTIyBaTHCS JIesTka HECTIPABEJINBICTD Y TOMY, 106 CKACOBYBATH PIllleHHST, sIKe
BUJIAETHCST IO CYTi MPABOMIPHUM, TiJIbKU Yepe3 Te, 10 OYJI0 TIOPYIIEHO TPOIecyaibHi
YMOBU 3BE€PHEHH: /10 cyly. MOXKIMBO, Take IHTYITUBHE BiUyTTs 1 BUIIpaB/aHe, KOJu
mporecyasbHi Orpixu € ApiOHUME i1 HEICTOTHUMMU, ajie HaBPs[l UM BOHO MOBHHHO
JUSATH Y BUIQJKAX, KOJU MOPYLIYIOTHCS TIPOLEAyPHI BUMOIH, IO TPsSMO I Gesroce-
PerHbO CIAYIOTH i3 TPUHIIAITY TTPABOBOI BU3HAUEHOCTI 1 (PyHIaMEHTATHHOTO TIPaBa
Ha CIIpaBe/JINBUIL CY/I.

3acayToBy€ Ha yBary I03ullisd, BUCJIOBJEHA B OKPeMiil AYMIli y I1iif cripasi
cyansmu JIparosobom ITonosuuem i ITaoso TTinTo ne AnbOykepke, KOTpi BKasaJiw,
IO «BUIE3a3HAYEHa iHTEpIIpeTaris, 3anpornonoBana Bepxosuum Cynom [JluTBu],
CTBOPIOE HEOOIPYHTOBaHY MepeBary st myOiuHol BJagd, KOTPa MOXKe MOIOBIKY-
BaTW HECKiHYeHHO OY/b-sSIKUI JaBHICHWI CTPOK, [Is1 iHTepIpeTallisi| gae 3Mory
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Cy/laM PO3TJISIIATH CIIPABY PO aHYJIIOBAHHS IOTOBOPY 3a MO30BOM MyOJIUHOT BJIa/IH,
He3Ba)kalouy Ha Te, 10 1I030B IIPUBATHOI 0COOM 3a aHAJOrIYHUX OOCTaBuH OyB Ou
sasuinennii 6e3 posrisimys» [15].

Otox, mpobyemMaTnka 1mo30BHOI gaBHOCTI aHamizyeTbest €CITJI Hacammepesn 3
Touku 30py nosoxkenb § 1 cr. 6 €KILJI. Pazom 3 Tum, Cy/1 OIiHIOBAaB 1MO30BHY J1aB-
HIiCTh TAKOK KPi3b MPU3MY JIESIKUX IHIINUX MOJIOKeHb KOHBEHTLI.

3oKpema, SIKIO CTOCOBHO OCi0, SIKi 3HAXOMASATHCS B aHAJOTIYHUX abO TPUHIIN-
[OBO CXOXKKX CHUTYAIlisIX, 3aKOHOAABCTBOM ab0 CYZOBOIO MPAKTUKOI YCTAHOBJIEHO
3aCTOCYBaHHS PI3HUX CTPOKIB JIABHOCTI JIJISI TIPEJ SIBJIEHHST aHAJIOTIYHUX TTO30BiB, 1
IPY [bOMY TaKa BiIMiHHICTH He Mae€ i co00I0 pallioHaJbHOI MiJICTaBU — Y TAKOMY
pasi MM030BHA JaBHICTh MOJKe aHasi3yBarucst kpisb npuamy crarti 14 EKILIT «3abo-
pona anckpuminaiii» (y moeananui 3 § 1 cr. 6 €KILJI). Bianmosizno 10 3a3HaveHoi
CTaTTi «KOPUCTYBaHHS MMpaBaMy Ta cBOOOJaMU, BUsHaHUMU B 11iit KouBeHIiii, mae
OyTu 3abe3neuere 6Ge3 AUCKPUMIHAILT 32 Oy/[b-sIKOI0 O3HAKOIO — CTaTi, PacH, KOJbOPY
IIKipH, MOBH, PeJIiTii, MOJITUYHNUX YU IHIINX TePeKOHaHb, HAIIIOHAJBHOTO UM COIli-
QJIBHOTO TOXOJIPKEHHSI, HAJIEKHOCTI /10 HAIllOHAJTbHUX MEHIIWH, MAaHOBOTO CTaHY,
HAPO/KEHH, a00 32 1HIITOI0 03HAKOIO».

Y cupasi Miyui npomu Manvmu 3asBHUK, OKPIM 1HIIIOTO, TTOCUJIABCS Ha MOPY-
menHst aep:xaporo cr. 14 €KILJI. TTan Minmi, 6yayyn 3anucanuii 6aTbKOM JTUTHHN
(sAKy HapojmJa WOro KOJUIIHS APYKUHA Yepe3 TPU 3 TOJOBUHOIO MICAIll Iicas
PO3JIyUeHHsT), MaB HaMip OCIIOPUTH CBOE GATHKIBCTBO B HalioHaIbHOMY cyzi. OmHak
BiH He 3MIr I[bOr0 3pOOKTH Yepe3 MPOIYCK CTPOKY MO30BHOI JaBHOCTI. 3a MaJbTiii-
CHKMM 3aKOHOJIABCTBOM [IJIs YOJIOBIKa, 110 1epebyBaB y muiiodi 3 MaTip’io AUTHHH,
CTPOK TIO30BHOI JABHOCTI JIJIsT OCIIOPIOBaHHS 0aThKiBCTBA CTAHOBUB IICTh MIiCSI[iB.
Haromicth cama autuHa, um ii Marip, uM iHIna saiHTepecoBaHa ocoba Majiy [IPaBO
pei’IBUTH aHAJIOTTYHIIT 110308 6€3 0OMEKEHHSI CTPOKOM JaBHOCTI.

Posrasparoun 3asBy nana Mimi, €CILT 3ayBaxkus take. «Crarts 14 3axuinae
ocib, siki «mepebyBalOTh B aHAJOTIYHUX CHUTYAIlisSIX», Bil AMCKPUMIHAIIHHO Pi3HOTO
craBjenns. <..> IIpore, Toii (akT, 10 MK ABOMA YU JEKiJIbKOMa 0COOAMU € IIeBHI
BiZIMIHHOCTI, He 3aBaka€ TaKUM 0cobaM 1epebyBaTi B IPUHIIMIIOBO CXOKUX MO3UILISAX
i Mmatu nopiBHsiHHI iHTepecu. Cy BBaXaeg, MO0 B KOHTEKCTI IXHBOTO iHTEpecy I0/10
OCITOpIOBaHHs OATHKIBCTBA, 3asIBHUK Ta IHIIN <«3allikaBjieHi ocoOu» mepedyBain B
AHAJIOTIYHUX CUTYalisax y po3yMminai ctaTtTi 14 Konsenmii» [10]. Ha miit migzcrasi
€CIIJI koncrarysas nopymienns ct. 14 €KIIJI y moennansi 3i crartsamu 6 (1ipaBo
Ha crpaBeTuBUi cy) Ta 8 (IIPaBO HA TOBAry /IO IPUBATHOTO 1 CIMEHHOTO JKUTTST).

[Tporuiesxuoro BucHoBKy Cya aiiimios y cupasi Cmab66inec ma inwi npomu
Cnonyuenozo Koponiscmea. Y 1l cripaBi 3asiBHUII ocKapsKyBanu pimenus I[lamatn
Jlopais!, y sikoMy OyJ10 BUCHYBAHO, 1[0 Y BHUIIaJKaX, KOJHU IIKO/Aa 310POB’I0 3aI0/1i0-
€THCSI HABMUCHO, 1 y BUTAKAX, KOJH KO 3[0POB’I0 3aMOII0EThCS Yepe3 Heobe-
PEXKHICTh, — MAIOTh 3aCTOCOBYBATUCS Pi3HI CTPOKHU MO30BHOI IaBHOCTI. Tak, y cripaBax
PO IIKOAY 37I0POB’I0, 3aBlaHy 4yepe3 HeoOepesKHICTh, 3aCTOCOBYBABCS TPUPIYHMIA
CTPOK HO30BHOI JaBHOCTI, Iepebir SKOro MOYMHABCA 13 [Hs, KOJU [I03UBay BIIEPIIe

"'V cnpasi «Cra66inre npotu Be66is» (Stubbings v. Webb).
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JI3HABCS TIPO Te, 110 TaKa IIKOJA € 3HAYHOIO 1 MoyKe OyTH IOCTaB/IeHa Y IPOBUHY Bijl-
noBijlayeBi. HatomicTh /10 BUTIA/IKIB YMUCHOTO 3aB/IaHHs TIIKO/IN 3/I0POB’I0, SIKITIO TaKa
mKoza OyJsia 3aBjaHa HEMOBHOJIITHHOMY TIOTEPITLIOMY, MaB 3aCTOCOBYBATHCST CTPOK
MO30BHOI JIaBHOCTI Y TIICTh POKiB, 0OPaXOBYBaHWU BiJl THS JOCSTHEHHST TIOBHOJIITTSI.
3asBHUII Y JUTSYOMY Billl 3a3HAJM CEKCYaJbHOIO HACUJIBCTBA, SIKE CIIPUYMHUIIO
B MailOyTHhOMY TsIKKI Tcuxiuni possaau. OpHaK NPUYMHHWI 3B’SI30K MiXK 1M
HACUJIbCTBOM 1 PO3JIaJlaMU BOHU YCBiJIOMUJIN 3HAYHO TTi3Hillle, JIUIIE Y 3PLIOMY BIlli,
KOJT CTPOK TTO30BHOI JABHOCTI ysKe CIJIMHYB. ToMy 3asgBHUII BBayKaJid, 10 TTPaBOBa
nozuttig Ilamatu JlopaiB € AMCKpUMiHAIIHOO, OCKIJIBKY CTABUThH 1X Y TipIlle CTaHO-
BUIIlE TTOPIBHSHO 13 MOTEPIIJIMMU BiJl IMKO/HU, 3aBAaHOI Yepe3 HeOOEePEKHICTh.

Crocosro nboro ECIIJI 3ayBaskuB, 1m0 «ctarts 14 BCTAHOBJIIOE rapaHTil MPOTH
JMUCKPUMIHAIIIT PU BCTAHOBJIEHHI TPABOBOTO PEKUMY KOPUCTYBaHHS IpPaBaMu Ta
cBObOOJAMU, SIKi rapaHTYIOThCS iHIIMMU MaTepiajbHO-IPABOBUMHU IIOJOKEHHSIMM
Kongenrtii... OgHak BiIMIHHICTD MiXX TaKUMW MPABOBUMHU PEKMMaMU HE 3aBK/IU
CTaHOBUTH TIOPYIIeHHsT cTaTTi 14. {15t 11boro Mae OyTH I0BEIEHO, IO iHINM 0cobam
B aHAJIOTIYHINA ab0 BiTHOCHO CXOJKIill CHUTYyaIlil HAMAI0ThCsT TIpehepeHTIIiitHI TepeBari
i Hema€e 00’€KTUBHUX 1 PO3YMHUX Ii/ICTAB IS TAKOI BIIMIHHOCTI... 3aITPOBaIZKEHHST
PI3HUX MPABOBUX PEKMUMIB MTO30BHOI JIaBHOCTI JIJId TTO30BiB CTOCOBHO IIIKOIU, 3aI10-
JUSHOT 3/T0POB’I0 HABMUCHO, 1 JIJIST TUX, MO CTOCYIOTHCS MTKO/IU, 3aITOiSTHOI 3/I0POB’TO
BHACJIZIOK He0AIbCTBA, € IIJIKOM PO3YMHMM 3aX0/0M i € IUTaHHAM, ke J[oroBipHi
JIeP>KaBy BUPIIIYIOTh Y MEXKaX CBOTO IOJIsT PO3CY/TY, OCKIJIbKY, HAITPUKJIA/l, ICHYBaHHS
Mi/ICTaB /IS IUBIJIBHOTO TI030BY MOsKe OyTH MEHII OYEBMIHIM JIJIST TOTEPITIINX Bijl
IIKO/IH, 3aTTO/[isTHOI 3/10POB’I0 YHACIIOK HexbanbeTBay [2]. ToMmy, — AifNIOB BUCHOBKY
Cyn, — nopymienns cr. 14 €KILJI y 1iit cripaBi He Maio MicIis.

Y GaraTbox cripaBax, ki posrisganucs €CILJI, 3a9BHUKH OCKapKyBaJu CTPOKU
[I030BHOI JaBHOCTI, YCTaHOBJIEH] /i1 OCHOPIOBAHHS OAaTbKIBCTBA. Y TaKUX CIIpaBax
Cyn anamisye 1mMo30BHY JaBHICTh Kpi3b npusmy mosoxkenb § 1 ct. 8 €KIIJI «IIpaso
Ha MoBary Jio IpUBATHOTO 1 ciMelHOTO kuTTa». Crernudika TaKoro pojay CIpaB
HOJISITAE, 30KPEMa, Y TOMY, IO [TPU BU3HAYEHH], Y OYJI0 0/IepKaHO CIIPABE/INBOTO
GaslaHCy iHTepeciB, HEOOXiHO 3BasKyBaTH He JBa IPOTHJIEKHUX iHTepecH (IIpu-
BaTHMII iHTepec IHAMBILA i 3araJIbHOCYCIIIBHUN iHTEPEC IPOMAAChKOCTI), a OiabIIy
KIJIBKICTh TTepeXpecHUX iHTepeciB 3allikaBJIeHUX CTOPiH, SKUMU €: IUTUHA, MaTip,
ocoba, sIKa Je-10pe BBaKa€ThCs 0GATbKOM, Giosoriunuil 6aTbKo Ta ioro cim’s. Tak,
y cnpaBi Qinikapioos npomu Kinpy Cyn 3ayBauB, 1O <IIOPSi/ 3i 3BaKyBaHHSIM
IHTEepeciB 1HAMBI/IA CYIIPOTU 3aTAJBHOTO iHTEPECY CYCIIJIbCTBA SK IIJOTO, MYCSITh
TakoK OyTH 3BakKeHi iHTepecH IHIIMX 3al[iKaBJeHUX CTOPiH. <..> 3 0AHOro OOKY,
JIOMHA Ma€ IIPaBO 3HATH CBOE MOXOzKeHHs... Ocobu B curyailii, moxiOHiii 10 Ti€l,
y SAKiif OMUHUBCS 3aIBHUK, MAIOTh JKUTTEBO BAKJIUBUN iHTepec, 3axuiryBannii Kon-
BEHIli€0, — OTpUMaTH iHMOpPMaIlio, HeOOXIHY /JIsi YCTAHOBJIEHHST iICTUHU 1I[0J10
iCTOTHOTO acneKTy iXHbOI OCOOMCTICHOT 1IEHTUYHOCTI i YCYHYTH HENEBHICTD Y I[HOMY
BijiHOIIIEHHI... 3 iHIIOTO GOKY, sSIK OYyJIO 3a3HAYEHO BHIIE, HE MOKHA 3arepedyBaTH
iHTEpec TOro, KOro BBasKaioTh [6iosioriubmM] 6aThbKoM, Y TOMY, 11100 OyTH 3aXHUIeHIM
Bi/l 33/IaBHEHUX TI030BiB <...> KiiouoBuii KpuTepiii /7151 3BasKyBaHHS BUIIIEO3HAYEHUX
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(bakTOpiB TOJIATAE Y 3AMUTYBAHHI, Y MOYKHA JOTYCTUTH, OO IOPUANYHA TIPE3YMII-
1is1 mepeBakuyia GiOJOTIUHY i COIiaJIbHY PEaNbHICTh, a SIKIIO TaK, TO Y OYJIO 1e
3a JlaHuX OOCTaBUH... CyMiCHUM i3 30008 si3anusm | /lep:xaBu| 3abe3neuntn mieBy
<IIOBary» /0 MPUBATHOTO i CIMEITHOTO XUTTS»> [4].

Y Gisbrocti HaliOHAJIBHUX TPABOMOPSIAKIB (1 YKPaTHCHbKUIT HE € BHHITKOM)
CILIMB CTPOKY TIO30BHOI JIABHOCTI O3HAYAE BTPATy He CaMOTO CYO'€KTUBHOTO TIPaBa,
a BTPATy MOKJIMBOCTI Cy/TOBOTO 3aXMCTY IHOTO TIpaBa. TMM He MeHIie, «MaTH TPaBo,
He 3abe3redyeHe Cy/IOBMM 3aXMCTOM» 1 «He MaTH TpaBa» — J[Ba CTAHOBHUINA Y MPaKTHY-
HOMY ceHci 10BoJIi ToAiGHI Mixk cob6oto. Tomy B pasi, sIKIo 0c06a BHACTIIOK CILIHBY
IIO30BHOI /IaBHOCTi BTPaTUJ/IA MOXKJIUBICTH CY/IOBOTO 3aXUCTy MalfHOBOTO IpaBa — 1151
cutyallisg Moxe poarisigatucg y Kourekcti ¢t. 1 ITporokoay Ne 1 1o €KILJI. Bizamo-
BiIHO /10 3a3HAa4YeHOl cTaTTi «KoykHa (hisuyna abo pUANYHA 0coba MAE IIPABO MUPHO
BOJIOZIITH cBOIM MaitHoMm. HixTo He Moske GyTu 11036aBJIeHUII CBOrO MaiiHa iHaKIIe
SIK B iHTEpecax CyCIiJbCTBA i Ha YMOBaX, TepeibaueHnx 3aKOHOM ab0 3arajibHUMN
MPUHITUTIAMUA MiKHAPOIHOTO TIpaBas.

3B’s130K MiK TI030BHOIO JIaBHICTIO i TIPAaBOM Ha MailHO 0COOJIMBO BUPA3HO TIPOSIB-
JIIETBCST Y BUIAJKAX, KOJIM MaifHO, 10 PO HBOTO HIeThCs, MOJsTae y IpaBi BUMOTH'.
Ackpasuit npukaan — cupasa 3oaomac npomu Ipeuii. Y 1974 p. 3a9BHUK BiJIKPUB
GaHKiBChKMIT paxyHOK y [eHepambrOMy OaHKy Ipertii, pu 1bOMY TIOKJIaBIIN HA paxy-
Hok 660 Tuc. xpaxm. Y nepion i3 1981 p. mo 2003 p. 3asBHUK He BUMHSB KOJIHUX
orepartiii 3a M paxynkom. Y 2003 p., kosn man 3osoTtac 3BepHyBcs 10 banky i3
MIPOXaHHSAM TMOIH(GOPMYBATH HWOTO PO CTaH paxyHKY, baHk BifMOBIB, 110, OCKIIbKI
JKOJIHUX ollepalliif 3a paxyHKOM He IPOBOJUJIOCH, IaH 30JI0Tac YHACJIIJI0K CILJIUBY
MBAIIISATUIITHROTO CTPOKY MTO30BHOI TABHOCTI BTPATUB MPABO BUMAraTui OBEPHEHHS
BHECEHUX KOIITIB.

€CIIJI 3 11pOro MPHUBOLY 3a3HAYMB, IO «TAKUI CYBOPHIl 3axXiJ SIK OOMEKEHHS
4acoOM BUMOT CTOCOBHO 0aHKIBCHKOTO PaxyHKY, Ha Till IiJICTaBi 1O 32 PaXyHKOM
VIIPOZIOBK TIEBHOTO Yacy He BUMHSAINCS TPaH3aKIlil, y MMOETHAHHI i3 CY/IOBOIO TTPaK-
THKOIO, 3TiJIHO 3 SIKOI0 HapaxyBaHHsI GAaHKOM IPOIEHTIB Ha BHECEHY CyMy He BBa-
JKA€THCST TPAH3AKIIIEID, — MOJKE TIOCTABUTH BJIACHUKIB PaxyHKiB, 0COOJUBO KOJIH 1€
3BUYAiHI rpPOMA/ISTHI, HEeOOI3HAHI HA IUBIILHOMY 4 GAHKIBCHKOMY TIPaBi, y HEBHU-
riJiHe cTaHOBHUIIE MOPiBHAHO 3 Obarkamu... Ha gymky Cymy, [lep:kaBa Ma€ Mo3uTHBHE
3000B’sI3aHHS 3aXUIIATH TPOMAJSH i BUMaratu, 1mob GaHKu, 3 OISy Ha IMOTEHIIITHO
HeraTUBHI HACJIIKU IaBHICHUX CTPOKIB, MOBIJIOMJISJIN BJACHUKIB PaXyHKIB, 32 IKUMU
He TIPOBOJIATLCA TPaH3aKIlii, PO Te, 10 CTPOK JABHOCTI CKOPO CILTMHE i B TaKUH
croci6 gaBau IM 3MOTY IiepepBaru mepebir CTPOKY AaBHOCTI, 30KpeMa, HLISAXOM
BUMHeHHs TpaH3akiii. He Bumaratu Takoro indopmyBaHHs — 03HAYaI0 6 TOPYIINATH
cripaBe/IUBUI OanaHc, sIKOTo cJif 6yno O MofepKaTH MisK BUMOTAMU 3arajibHOTO
iHTEepecy rpoMaIChKOCTI 1 HEOOXiIHICTIO 3aXUCTy (DYyHIAMEHTATBHIX TIPAB JIIOIMHI»
[18]. Ha miit migcrasi Cyx Busnas ct. 1 [IpoTokony Ne 1 mopyrtienoro.

IlikaBy mosutito Cyn BucaoBus y cupasi Jocei. Ei. laii (Oxcgopd) JImo i
Jrceir. Ei. ITaii (Oxcgopo) Jleno JImo npomu Cnonyuenozo Koponiecmea. Y 1iii cripasi

! loksiaiHO TIpO po3yMiHHs TepMiHa «MaitHo» B nipaktuiti €CILT qus.: [16; 17].
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KOMIIaHII-3asiBHUKN CKaPKUJINCS Ha Te, 110 1X 6y/10 1030aBIeHo IpaBa BJIaCHOCTI Ha
CIJIBCHKOTOCIIOZIAPCHKI YTi/I/I1 BHACIZIOK 3aCTOCYBAHHSI 1HCTUTYTY <CYIIPOTUBHOTO
BoOJIOZIiHHsI> («adverse possession», B aHTJIIICHKOMY TIpaBi — aHAJIOT HAOYBaJIbHOI
naBHocti). Cyn 3ayBaskuB: «HesBaxawouu Ha Te, 1110 32 aHTJIIHCHKUM ITPABOM CIIJIUB
CTPOKY I1030BHOI /IaBHOCTI IOrala€e 3axucT [mpasal, aje He caMe IIpaBo, TUM He
Mmentre CyJ1 BBaKag, 10 Y BUTIQJKAX, KO BYMHEHHS MTO30BY 1TPO MOBEPHEHHS 3€MJI1
3aKOHO/[ABYO YHEMOSKJIMBJICHE, IPUITMHEHHST TUTYJIY BIACHOCTI pOOUTH He Habarato
Ol/IblIIIe, aHIZK IIPOCTO OMIIIITHO 3aKPIILIIOE yKe iCHYI0U] TO3UILii, ceOTO IMATBEPIKYE,
o ocoba, sika ojiep:Kaja TUTYJ BHACTIOK CYIMPOTUBHOTO BOJOMIHHS YIIPOIOBIK
12 pokis, € Biracaukom» [19].

Bucnoexu. Takum 9iHOM, TT030BHA JaBHICTh — Ile 4acOBe OOMEKEHHS TpaBa
Ha jocTyIr 10 cyay. Toit dakt, 1o mpaBo Ha A0CTYII 0 cyay oOMekeHe B yaci, cam
1o cobi He € MOPYIIeHHSAM OCHOBOIOJIOKHUX MPaB JoAnHN. TacoBi KOPAOHU YMH-
HOCTI TIpaBa Ha CYZIOBUN 3axuCT € HecymicHuMHU 3 nosioxkeHHaMu €KILJI Timbkm
y pasi, KoM Taki KOPJOHU He € PO3YMHO BUIIPABAAHUMH 3 TOUKHU 30PY KPHUTEPIiB,
Bupobsiennx y npereaertHiit npaktuii €CILJI. Haitwacrime €CILJI ciiBBigHOCHTS
3aCTOCYBaHHS MO30BHOI flaBHOCTI i3 nososkeHusamu § 1 cr. 6 €EKILJI («IIpaBo Ha
CIIpaBeTMBUIA cy/l» ). BoiHOUac 1MO30BHA JIABHICTH B OKPEMUX CITPaBax OIIHIOBATIACS
Cyzmom Takox Ha tipeaMer BiznosigHocTi cr. 14 EKILJT («3abopoHa AucKprMiHAaLiii» ),
maparpagdy 1 ct. 8 €KILJI («IIpaBo Ha moBary 10 TpUBaTHOTO i CIMEWHOTO JKUTTST» ),
ct. 1 IIpotokomy Ne 1 («3axucT BIACHOCTI» ).
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Limitation period in case-law of European Court of Human Rights

Limitation period is the time for an aggrieved person to apply to court. Notwithstanding that aggrieved
person after the limitation period has lapsed does not lose substantial right, such a person does lose a right
to apply to court for protection. Thus in the situation when a limitation period has lapsed substantial and
procedural rules are tightly intertwined. On the one hand, this situation is about some requirements for
bringing an action to the court; on the other hand, the loss of judicial protection significantly decreases
the value of the substantial right. That is why the improper application of limitation period potentially
can threaten all fundamental human rights. Limitation period is a traditional issue in private law. That
is why many scholars have addressed it. T. M. Vakhonyeva, V. V. Luts’, O. V. Pushnyak, V. I. Tsikalo,
0. V. Shovkova are amongst them. Nevertheless the issue has never been analyzed systematically through
the perspective of European Convention on Human Rights and Fundamental Freedoms.

The main objective of the paper is to analyze the limitation period from the standpoint of its con-
gruence to different provisions embodied in European Convention on Human Rights and Fundamental
Freedoms.

First of all the author pays attention to ECtHR case-law concerning the right to a fair trial. In that
context limitation period is deemed to constitute a restriction of a right to a fair trial. But such a restric-
tion is not in itself inconsistent with the Convention. In many cases such a restriction is justified [irst and
Joremost for the sake of providing legal certainty, which is one of the important aspects of rule of law. Also
the author addresses the problem of congruence of limitation period to some other provisions of ECHR,
such as: prohibition of discrimination, right to respect for private and family life, protection of property.

Limitation period constitute a restriction of a right to access to court. Such a restriction is justified if
(a) it does not restrict a right to access to court in such a way that the very essence of that right is nulli-
fied; (b) it has a legitimate purpose; (c) the proper balance between the purpose aimed and the restriction
is struck. In order for the limitation period to be proportionate with the aim of providing legal certainty,
the following requirements should be met: (i) the limitation period is not unduly short; (ii) the application
of limitation period is foreseeable; (iii) the application of limitation period is flexible (i.e. it is capable of
taking into account different individual characteristics of each case).

Keywords: limitation period; right to a fair trial; access to court; property; prohibition of
discrimination.
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AO NMNTAHHA LLOAO 3ABE3INEYEHHSA BUKOHAHHS
CIMMAAKOBOI'O AOTOBOPY IICAS CMEPTI
BIAYYXYBAYA

Y cmammi posensnymo 0cobausocmi SUKOHANHS CNA0K06020 002060pY NICLs CMEPML BIOUYNCYBaAUA.
Oxapaxmepuszoeano cnocoou npusHaverus ocoou, aka 30HCHI0E KOHMPOLb 34 BUKOHAHHSM CA0K08020
0ozosopy. Ilidoaemvcs Kpumuyi no3uyiss NPoO MONCAUGICMD NPUSHAUCHHS MAK020 CY6'ekma y 002060pi
dopyueniisi. OOTPYHMOBANHO BUCHOBOK NPO NOUUPEHHSL HA NOBHOBANCEHHS BUKOHABYS 3aN06IMY 0006 A3KY 3
KOHMPOJIO 3G BUKOHAHHSIM CNA0K08020 002080pYy. CHOPMYILOBAHO NOLONCEHIS NPO 0OMENCeHY 0110 MAK0Z0
cnocoby 3abesnevenns GUKOHAHHS CNAOK06020 002080DY, K NPUSHAUEHHS CREUIAIbHOT 0CO0U 3 MemOoio
KOHMPOIIO 3G BUKOHAHMAM HAOY6aueM CE0IX 0006°s3Ki6 nicis cmepmi si0uyxcysaua. 3anpononosano
BUSHAUAMU  NOBHOBANCEHHS KOHMPOTIOI0U0T 0c00U 6e3nocepednvo Y Ccnaoxkosomy 002080pi, 0Kpemo
nadaswu il NPago eumMazamu posipeants cnaoxosozo 0020680py Y Pasi HEGUKOHAHHS A0 HEHATEHCHOZO
suKoHaNHs HAOY6auem c80ix 0006’a3Ki6.

KiouoBi ciroBa: crajkoBuii 0roBip; HabyBay; BiAYysKyBad; BAKOHAHHS CIIaJKOBOTO JIOTOBOPY;
PO3IpPBaHHS CIIAZIKOBOTO JIOTOBOPY.

Kyxapes A. E., kanmat ipuimiuecKux HayK, I0IEeHT, XapbKOBCKUH HAIMOHATBHBINA YHUBEPCUTET
BHYTPEHHUX JIe]T, YKPanHa, T. XapbKOB.
e-mail: kukharyev@gmail.com ; ORCID 0000-0003-2086-9179

K Bomnpocy 006 o0ecnevyeHnr HCIOJIHEHHS] HACTEJCTBEHHOTO [[OrOBOPA MOCJHE CMEPTH
OTUy KIAATENS

B cmamve paccmompenvt 0cO0EHHOCMU UCNOIHEHUS HACIEOCMBENH020 002080pA NOCAE CMEPMU
omuyxcoamensi. Oxapaxmepusosanvi Cnocobbl HAHAUEHUS. JUUA, OCYUECMBIIIOWE20 KOHMPOIL 3d
ucnoaHenuem naciedcmeeniozo 0ozosopa. llodsepzaemcest Kpumuke no3uUus 0 603MONCHOCU HAZHAUECHUSL
maxozo cybvexkma 6 0ozosope nopyuenus. O60CHOBAN 6bIGOO O PACTIPOCPAHEHUU HA NOIHOMOUUSL
ucnoaHumens 3asewanus 00S3anHOCU N0 KOHMPONIO 304 UCNOIHEHUEeM HACIeICMEenH020 002080pd.
Chopmynuposaino nonoxcenue 00 0Zpanuuennom Oelcmseuu maxozo cnocoba obecneverus: UCnOIHEHUs.
Haciedcmeennozo 002060pa, KaK HA3HAYEHUE CNEUUATDHOZ0 TUUA C UCTBI0 KOHMPONs 34 UCTOLHEHUCM
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npuobpemamenem ceoux obszannocmeti nocie cmepmu omuyycoamens. IIpedroxceno onpedensmo noi-
HOMOUUSL KOHMPOIUPYIOWe20 TUYA HENOCPeOCMEEHHO 6 HACIeOCMEEHHOM 002080pe, 0MOeivHO npedo-
cmasus emy npaso mpebosamsv PACMOPICENUs HACIOCMEEeHH020 002080PA 6 CYUAe HEUCTIONHEHUS. UL
HEHAOReACAUE20 UCNOTHEHUS NPUOOPeMAmenem ceoux 00A3anHOCmell.

KiroueBble ci1oBa: HACJIEACTBEHHBIN IOTOBOD; MPHOOpETATENb; OTUYKAATENb; HCIIOJHEHIEe
HACJIICTBEHHOTO JIOTOBOPA; PACTOPIKEHUE HACJIECTBEHHOTO I0TOBOPA.

Bcmyn. Binnosigao no cr. 1302 [usimsHoro kozpekcy Ykpainu (mami — I[K)
3a CIIaJKOBUM JIOFOBOPOM OfiHa cTOpoHa (HaOyBay) 3000B’3y€ThCs BUKOHYBATHU
POBIIOPSIIKEHH Ipyroi croponn (Bigdy:KyBada) i B pasi oro cMepTi HabyBa€ mpaBo
BJIACHOCTI HA MallHO Bifiuy:KyBaya.

Onniero 3 BU3HAYAJTBHUX O3HAK CIAJKOBOTO JIOTOBOPY € MOJKJWBICTH TTOKJIA-
nenHst Ha HabGyBada 0OOB’SI3KY BHUKOHYBATH PO3MOPSKEHHS BiUyKyBava MicJst
cmepri octaniboro (cr. 1305 1K). B opuanuniit iTepaTypi 1151 03HaKa CIipaBei/TiBO
POBTJISIAETHCS 1Mle K CBiJUeHHST HETUIIOBOCTI CIaJKOBOTO 0ToBOPY |1, ¢. 165].

Y cr. 1307 IIK BcTanoBJeHO cremiaibHi crocobu 3abe3nedeHHs] BUKOHAHHS
CIAJIKOBOTO JIOTOBOPY, a came: 1) Ha MaitHO, BU3HAUEHE y CIaJKOBOMY JOTOBOPI,
HOTapiyc, SKWii MOCBITYNB TIeil I0TOBIpP, HaKJIaa€ 3a00POHY BiUy KeHHS; 2) 3aIl0BIT,
SAKUN BiUysKyBay CKJIaB HIO/I0 MaliHa, BKa3aHOTO Yy CIIaJKOBOMY JIOTOBOPI, €
HiKueMHUM; 3) Biguy’KyBau Ma€ IPaBo MPU3HAYUTH 0COOY, sika Oyje 3/iiicHIOBaTH
KOHTPOJIb 32 BUKOHAHHSM CIAJIKOBOTO JIOTOBOpPY IicJst iloro cmepri. Ilpumitho,
10 HaBeJleHi crocobu 3a0e3MevyoTh BUKOHAHHS CIIAJIKOBOTO OTOBOPY He JIUIIE 3
60Ky GopskHuKa (HaOyBaua), a i KpeauTopa (BiguyKyBaya), 10 MOYKHA TOSCHUTH
KOHCTPYKIII€I0 0CTi/KYBAHOTO IOTOBOPY. MaeTbes 1mpo HakaazeHHs 3a60poHu
Bil4ysKeHHsT MaiiHa, 1110 € MPEJMETOM CIaKOBOTO JIOTOBOPY, 00 3armobirTH MOKIIN-
BOCTI Bif[uy’KyBaya pO3MOPSAIKATUCS TaAKUM MailHOM 32 CBOTO JKUTTH.

Ananiz aimepamyprux oanux i nocmanoexa 3adaui docaioxcenns. Haiibiibi
CIIPHUM CIIOCO60M 3abe3MeueHHs] BUKOHAHHS CIIaJKOBOTO JIOTOBOPY, MEPeaycim 3
TOYKW 30py TPAKTUUYHOI peasisallii, € Mpu3HadYeHHs CIeIialbHOI 000U 3 METOI0
KOHTPOJIIO 32 BAKOHAHHAM JIOTOBOPY IIiCJISI CMEPTI BiJiuysKyBauda. Bifnosiini muTanus
CITEIiaIbHO HEe JIOCHIJIKYBAJIUCS B IOPUAMYHIN JiTepaTypi. YueHi Npu/iIbaan yBary
TepeBaKHO 3arajbHill XapaKTepUCTUIIll CIIaJIKOBOTO JIOTOBOPY, MOTO MPaBOBi TPUPO/IL
(B. B. Bacusnbuenko [2], A. C. Amenina [3], H. II. Illama [4], B. Yyiikosa [5]), a
TaKOX PO3iPBAHHIO Ta BU3HAHHIO HEMINICHUM CIaKkoBOTO 10r0BOPY (A. O. AkimMoBa
[6]). Biarak, sanumarorbcst HEBUPIIIEHUME TIPOOJIEMU BUKOHAHHST HabyBaueM CBOIX
0060B’sI3KiB 3a JIOTOBOPOM CaMe TIiCJIsi CMEPTI BifiUysKyBaua, a TAKOK TIPABOBUI CTATyC
ocobu, sTKa MPU3HAYAETHCS [IJisT KOHTPOJIIO 32 BUKOHAHHSIM CIIAJIKOBOTO JIOTOBOPY B
1eil mepiof yacy.

Memoto nici ny6uikaiii € 3’scyBanHst 0COOJIMBOCTEN BUKOHAHHS PO3IIOPSIIKEHb
Bifluy:KyBaya 3a CIIaJIKOBUM JIOTOBOPOM IIiCJIst MIOTO CMEPTi.

Ocnosnuti eéuxaad. Ilpuseprae Ha cebe ysary tepminosoris ria. 90 TTK.
Tak, srizno 3i ct. 1302 11K HaGyBau 3000B’s13aHMiI BUKOHYBATH PO3MOPSIKEHHST
BiguyskyBaua. Kpim Toro, migctaBoio /il po3ipBaHHS CIIAJJKOBOTO JIOTOBOPY
BU3HAUEHO HEMOYKJIUBICTh BUKOHAHHS PO3MOPS/KeHb Bifuy:kyBada (4. 2 ct. 1308
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ITK). VYriMm, yxke y cr. 1305 1K iigerbes mpo 30608’st3aHHss HabyBaya BYMHUTH
meBHi il MaitHOBoro abo HeMaitHOBOTO XapakTepy. Bumaerbcs, Mo y KOHTEKCTI
JIOCJTJIZKYBAHUX TIPABOBIZTHOCUH TIOHSTTST «PO3TOPSIIPKEHHS» Ta «JIii» CJIiJl PO3IJISaTh
SIK TOTOKHI. BiracHe, 3MicTOM TakuX pPO3IMOPSIIKEHD € aKTUBHA MOBEliHKAa HabyBaya,
110 He MOXKe MaTh XapaKkTep YTPUMaHHS Bijl BAMHEHHS TIeBHUX Jiil.

Slk 3asHavasocs Buile, HabyBay y CIIaJKOBOMY JOTOBOPi Moske OyTu
3000B’s13aHMiT BYUMHUTH TIEBHI il micJist cMepTi BiuysKyBada. 3a3BU4ail y 1iboMy pasi
Ha HabyBaya MOKJIAJAI0ThCS 000B'I3KHU IOJI0 TIPOBEICHHS TIOXOBAHHS Bi4y KyBada
Ha TIEBHOMY I[BUHTapi abo #oro Kpemartisi, opratisaitisi Ta (hiHaHCYBaHHST TIOMIHOK,
BCTAHOBJIEHHSI TIaM SITHUKA Ha MOTHJI, 00JIAIITYBaHHS MicIist TTOX0BaHHs ToIo. [Tpu
I[bOMY He BUKJIOYAETHCSI BUKOHAHHS HaOyBaueM PO3MOPSI/KEHb Ha KOPUCTH iHIIOT
0co0OM — HATIPHUKJIA/], PA30Ba CIIATa TPOIIOBUX KOIITIB 00 TPOBEIECHHS MEPIOIMIHNX
BUILJIAT POJMYY BiJluyKyBaya. Y TaKOMY pasi CIaJIKOBUil JIOTOBIP KOHCTPYIOETHCS 32
MOZIEJIIIO IOTOBOPY Ha KOPUCTh TPEThOI 0COOM, BIAIOBIAHO 0 SKOI I0r0 BUKOHAHHS
MOJKe BUMaraTu sik ocola, sika yKJaja JO0TOBIp, Tak i TpeTs ocoba, Ha KOPUCTbH
siKo1 mepen6adero BukoHaHHs (4. 2 ct. 636 I[K). BpaxoBytouu, 110 BUKOHaHHS
CITaJIKOBOTO JIOTOBOPY IICJIsl CMEPTi BifdysKyBaya BUMaraThMe came TPeTsi 0co0a,
sIKa MaTUMe HaHOIIBIINI 1HTEepeC B IbOMY, BUAAETHCS HEAOIIIbHIUM MIPU3HAYECHHS
KOHTPOJIIOI0YOTO Cy6’€KTa Y CIAaJIKOBOMY JIOTOBOPi Ha KOPUCTH TPETHOI 0COOM.

3umict a63. 1 u. 3 cr. 1307 IIK 103BOJIsIE CTBEPAKYBATH PO OOMEKEHY [IiI0
3abe3IeyeHHs] BAKOHAHHS CIIaJIKOBOTO JIOTOBOPY HISIXOM [TPU3HAYEHHS ClIelialbHOT
0cobM, OCKiJIbKM BOHA KOHTPOJIIOBATHMME BUMHEHHS HabOyBaueM BU3HAaYEeHUX
JIOTOBOPOM JIiii TIJIBKHM TicJist cMepTi Biguy:kyBauya. ToOTO 3/1iliCHIOBATH KOHTPOJIb 3a
JKUTTS BiUyKyBadya Taka ocoba He MOXKe, a/Ke Bi[4ysKyBad sIK KPEAUTOP MA€ TPABO
CaMOCTIHO BUMAaraTu BUKOHAHHsI 3000B’sI3aHHSI.

3aKoH He BU3HAYA€ MOBHOBaXKEHb KOHTPOJIOIOYOI 0COOM, IO CBIAYUTH PO
BiJICYTHICTh HaJIe)KHOTO MeXaHi3My 3a0e3ledyeHHs] BUKOHAHHS MOCMEPTHUX
posmopsi/KeHb BiuyskyBada. HaBeneHe HabyBae 0COOIMBOI aKTYaJIbHOCTI Y 3B’SI3KY
3 THM, 1[0 Bif4ysKyBaya B Ieil Tepioj] BjKe HEMA€ B JKUBUX, TOK BiH 06’ €KTHUBHO
1036aBJIeHNIT MOKJIMBOCTI 3MycuTH HabyBaya BUKOHaTH H0ToBip. Kpim Toro,
HE3PO3YMIJIUM € 1 IPaBOBUii cTaTyc 0cOOM, NPU3HAYEHOI BiAuyKyBaueM, ajKe BOHA
HE € CTOPOHOIO JIOTOBOPY Ta TPETHOIO 0C000I0, Ha KOPUCTh SIKOT TaKUH JOTOBIip
BUKOHYETBCS. TUM He MEHIII, 3a3HaYeHuil Cy0'€KT € YIaCHUKOM JIOTOBIPHUX BiJIHOCUH
3a YMOBH, 1110 3000B’sI3aHHSI, TIOPOJIFKYBaHe CITaJKOBUM JIOTOBOPOM, HE TIPUITUHSIETHCST
CMepTIO BiJiuy:KyBaya.

Komaum unroM He Bupitnye mpobieMy 3abe3nedeHHs] BUKOHAHHS CIIa[KOBOTO
JIOTOBOPY TicJasg cMepTi BiuykyBaua iMmmepatuBHe mnoJsoxkeHus ct. 1308 1K,
Bi/JIOBIIHO /10 SKOTO 3BEPHYTHCS 0 CyMy 3 TO30BOM TIPO PO3ipBaHHS CIAKOBOTO
JIOTOBOPY MOJKYTH JIMIEe BiguysKyBad Ta HaOyBadu. Ha HeMOXIUBICTD po3ipBaHHs
CTIA/IKOBOTO JIOTOBOPY HAa BUMOTY iHIIHMX 0Ci0, BKIIOYAIOUH CTIAKOEMITB Bi4y KyBaya,
HaroJiontyerbest i B a63. 5 11. 28 Tlocranosu [Lnernymy Bepxosroro Cyuy Ykpainu «IIpo
CYZIOBY IPAaKTUKY y ciipaBax mpo craakyBauis» Bix 30.05.2008 p. Ne 7. He Bukimkae
CyMHiBY, 1110 Taka 1o3wuilisi Bepxostoro Cyny Ykpainu ctocyerbest it ocobu, sika Mae
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KOHTPOJTIOBATH BUKOHAHHS CITAIKOBOTO JIOTOBOPY ITiCJISI CMEPTi BifuysKyBaya. Y 3BSI3Ky
3 UM CI10ci0, B AKUi Taka Oy/ie 3AilCHIOBAaTH CBOI TIOBHOBAKEHHSI, 3aIUIIAETHCS terra
incognita. HaBenene mossosmno FO. O. 3airti TBepauTH PO HEMOKIJIUBICTD PO3iPBaHHS
CIAJIKOBOTO JIOTOBOPY y pa3i MOoKJajeHHsT Ha HabyBada 00OOB’SI3Ky BUKOHAHHS
PO3MOPS/IPKEeHDb BiIUY>KyBava JInIe Mics BIAKPUTTS cria iy [7, ¢. 143].

Xo4a B JIOKTPUHI I[UBIJIBHOTO MPaBa HEOJAHOPA30BO BUCJIOBJIOBANACS MO3UILISA
PO HajiJeHHs 0co0M, IPU3HAYEHOI BiUyKyBadeM, [IPABOM 3BEPHYTHUCS [0 CYLY 3
BMMOTOIO TIPO PO3ipBaHHS 1[bOTO 10TOBOPY |8, c. 104; 9, c. 215; 10, c. 805-806].

Takuii cTaH HEBU3HAYEHOCTI /I03BOJIMB OKPEMUM JIOCJI/IHUKAM NIYKATH KJOY
JI0 PO3YMIiHHSI TIPABOBOTO CTATyCy 3a3Hauy€HOro cy0'€KTa y JOTOBOPI JOPYUYEHHS.
3okpema, C. A. Dypca ta €. . Dypca BBaKAOTH, MO BiIIy:KyBad MOKe TPU3HAYUTH
0co0y, sika 3AiliCHIOBATHME KOHTPOJIb 32 BUKOHAHHSIM CIIQJIKOBOTO JOTOBOPY
micJist ioro cMepTi: y CllaJIKOBOMY JIOTOBOPi, Y 3all0BiTI NIJISIXOM IONIMPEHHS
MOBHOBa’KEHb BUKOHABIIS 3aMOBITY Ha 3a0e3IleUYeHHS BUKOHAHHS CIaJKOBOIO
JIOTOBOPY, a TaKOK B OKpeMoMy jioroBopi sopydenns [11, c. 120]. Tak came nomyckae
3aCTOCYBaHHS KOHCTPYKIIii IOTOBOPY MOPYYEHHS Y HaBeleHUX IPABOBIHOCUHAX i
B. B. Bacunbuenko [12, c. 154].

Ha namy gymky, 0TOBip JOpyYeHHS He MOKe OMOCepPeKOBYBATU BiIHOCUH 3
BUKOHAHHSI CIIa/IKOBOTO /10roBOPY. oroBip NOpYyUYeHHS € Mi/ICTaBOI0 BUHUKHEHHS
JIOTOBIPHOTO TIPECTAaBHUIITBA, CYTHICTh SKOTO TOJISATAE B TOMY, IIIO OJ{HA CTOPOHA
(noBipeHuit) 3060B’43y€ThCsT BUNHUTH Bijl iMEHI Ta 3a PaxyHOK JApPyroi CTOPOHU
(noBipuTesnd) MeBHI IOPUANYHI [Iil, PE3YJIbTAaTU SIKUX CTBOPIOIOTH, 3MIHIOIOTD,
MPUTTHHSIIOTH IUBLIbHI TpaBa Ta 000B’si3ku gosiputens (ct. 1000 1K), disibHicTb
ocobu, TIPU3HAYEHOT BiIUy;KyBaueM, BUXOUTh 32 MEKi HA/AHHST IOPUIUYHIX TTOCIYT,
BOHA OXOILIIOE TepPeBaKHO (PaKTUUHI TOCJHYTH, O BUMABJSIOTHCSA y 3MiHiCHEHH]
KOHTPOJIIO 32 BUKOHAHHSAM HaOyBaueM CBOiX 060B’sI3KiB 3a joroBopoM. Taka ocoba
Jlie He Biji iMeHI BifuysKyBaya, SIKOTO Ha 1leii MOMEHT B)Ke HEMa€ cepejl )KUBUX, a
Bizi BracHoro iMeni. Kpim Toro, BianosizHo 10 c¢t. 1008 K norosip popydeHHs
HPUIUHSIETHCS CMEPTIO AoBipuTess abo mosipenoro. HaBemene cBiunTDH 1IPO
HEMOJKJIUBICTD MPU3HAYEHHsT 0COOM, SIKA KOHTPOJIOBATHME BUKOHAHHS CIAIKOBOTO
JIOTOBOPY, Y IOTOBOPI IOPYYEHHSI.

Bonnouac, y pa3i mpusHauyeHHS BUKOHABI[A 3aMOBITY WOTO MTOBHOBAXKEHHSIMU
OXOTIITIOETBCS 1 KOHTPOJIb 32 BUKOHAHHAM CIAKOBOTO M0TOBOPY. [ToBHOBasKeHHS
BUKOHABIIS 3a10BiTy BeTaHoBJieHl cT. 1290 K Ykpainu Ta ckiazaoTh Taki #oro
000B’s13k1: 1) BKUTHU 3aXO/(iB 11[0JI0 OXOPOHU CIIAJIKOBOTO MaiiHa; 2) ByKUTH 3aXOJIiB
1I0/I0 TIOBIZIOMJIEHHSI CITaIKOEMIIIB, Bi/IKA300/Iep;KyBayiB, KPEIUTOPIB MPO BiIKPUTTI
crauHg; 3) BUMarat BijJi OOP/KHUKIB CIIaZKOAABI BUKOHAHHS HUMU CBOiX 30008 s-
3aHb; 4) YIIPABJIATH CIIAAIIMHOI; 5) 3a0€3MEUNTH OAEPKAHHS KOKHIM 13 CIIAJKOEMILIB
YaCTKY CIAJIIMHN, SIKa BIU3HAYE€HA Yy 3aTOBiTi; 6) 3a0e3meunTn ofep/KaHHs YaCTKU Y
CTIIIHI 0cobaMu, SIKi MAIOTh MPaBO HA 0OOB’SI3KOBY YACTKY Y CHAJIINAHI.

OriKe, MisIbHICTh BUKOHABIIS 3allOBITY CTOCYETHCS TaKUX CyO’'€KTIB —
CITAJIKOEMIIiB, BiJIKA300/1€PKyBaviB, KPEAUTOPIB Ta OOPKHUKIB ClIaZKoAaBIst. Bisbi
TOr0, 3aKOHOM OKPEMO BHULISEThCSA 000B’SI30K BUKOHABIIA 3allOBITYy BUMaraTu Bijl
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GOPIKHUKIB CIIAIKOIABI BUKOHAHHS HUMU CBOIX 30008 si3aHb. BesepeuHo, B 1aHOMY
pasi izerbcs po 3000B’sI3aHHS, B SIKUX CIAAKOAAaBelb OpaB ydacTh 3a KUTTS i
SIKi He BUKOHAHI Ha JIeHb HOT0 cMepTi (HAIPUKIIA, YKIaJIeHHsT 0cO00I0 TOTOBOPY
mo3uku ). BpaxoByioun 0JHOCTOPOHHII XapaKTep CIAJKOBOTO JOTOBOPY, KPEAUTOPOM
y BIJOBiIHOMY 3000B’sI3aHHI, MOPOKYBAHOMY HKM, BUCTYIIA€ Bidy:KyBad, a O0OpIK-
HUKOM — HabyBau. ToMy BHMKOHaBellb 3amoBity Ha mizcrasi m. 3 4. 1 cr. 1290 IIK
Ma€ MOKJIMBICTh BUMaraT Bij HaOyBaua BUMHEHHS TUX [ill, SIKi IOKJIaleHi Ha HbOTO
3MICTOM CITaJIKOBOTO JIOTOBOPY. Take MOBHOBa)KEHHS MOJKe 3/[1HICHIOBATUCS TIJISTXOM
3BEPHEHHS /IO CY/Y i3 TTO30BOM PO BUKOHAHHS PO3MOPS/IPKEHHS BiIUysKyBava TmicJist
BiIKPUTTS CIIAJIIIAHM.

YTim, posnops/pkeHHs PO MIPU3HAYEHHS BUKOHABIA 3allOBITY 3yCTPi4alOThCS
B HOTapiaJbHill TTPaKTUIll BKpall PifIko, TOXK PO3TJIANATH MOKIUBICTH TTONTUPEHHSI
Ha 1[bOT0 Cy(’€KTa TIOBHOBAXKEHD 3 KOHTPOJIIO 32 BUKOHAHHSIM CITaZIKOBOTO JIOTOBOPY
MOKHA TI€PEeBAKHO B TEOPETUYHIN IJIOIIUHI.

Bukonanust HabyBaueM cBOIX 0OOB'SI3KIB MICJIST CMEPTI BiUysKyBada XapaKTepu-
3YETHCST TIEBHUME 0cOOMBOCTSIMU. Tax, 10 Bi/IOBIIHUX TIPABOBIIHOCUH HE TIi/IJIsITa€
3aCTOCYBAaHHIO 3arajbHe MPaBUJIO 100 OCOOUCTOTO MPUUHSITTS KPEAUTOPOM
BUKOHAaHHS OOPKHMKOM IIOKJaJeHUX Ha Hboro obos’s3kiB (u. 1 cr. 527 1IK).
KpiMm Toro, BUKOHaHHS MEeBHUX PO3NOPSKEHb BifiuyKyBaua IicJas HOro cMepTi
YHEMOKJIMBJIIOE JOCTPOKOBE BUKOHAHHS HabyBayeM cBoro 000B’s3ky (cr. 531 1K),
30KpeMa, 10 CMePTi BiauyKyBada. Tako He MOKe OyTH 3aCTOCOBAHO TIPABUJIO CT. 545
IIK, 3a 3mMicTOM SIKOTO, TIPUIHSBIIN BUKOHAHHS 3000B’sI3aHHS, KPEAUTOP TTOBUHEH
Ha BUMOTY GOpJKHUKA BUIATH HOMY PO3IHCKY PO OJIePsKAHHST BUKOHAHHST YaCTKOBO
a6o B moBHOMY 00csi3i. BiguyskyBau 11036aBIeHIiT MOKINBOCTI BUAATH PO3IKCKY B
CHJTY CBOET cMepTi, a 0c00a, IKa KOHTPOJIIOE BUKOHAHHST CIIAJIKOBOTO JIOTOBOPY, HE €
CTOPOHOIO y 3000B’I3aHHI, 10 AHATIOTTYHO YHEMOKJIUBIIIOE BUIAHHS HEIO PO3IUCKH.

Bpaxosytoun, mo 1K npsiMmo He Br3Hauae OBHOBa)KEHb 0COOM, sIKa Ma€ KOHTPO-
JIIOBATU BUKOHAHHSI CITAJIKOBOTO JIOTOBOPY, iX 00CST 3a/I€KUTh Bijl KOJIa THX JIill, 110
HAJIEKUTh BYNHUTH HAOYBady. YSIBJISIETHCSI CIIPABEINBIM, IO TIPOOJIEMY BiICyTHOCTI
3aKpIIJIEHUX B 3aKOHI MOBHOBa)KeHb 0COOM, MPU3HAYEHOI BiUysKyBayeM, MOKIUBO
BUPIIIMTH MIJIIXOM 3aCTOCYBaHHS TPUHIMITY ¢BOOOAM 0roBOPY. Tak, BiAmoBigHO
1o ct. 627 11K cTopoHu € BiIbHUMU B YKJIA/IEHHI [OTOBOPY, BUOOPI KOHTpareHTta ta
BU3HAYEHHI YMOB JIOTOBOpY 3 ypaxyBaHHsM BuMor [[K, iHmmx axTiB nmuBibHOTO
3aKOHOJIaBCTBA, 3BMYAIB JIIJIOBOTO 000POTY, BUMOT PO3YMHOCTI Ta CIIPABEJIMBOCTI.
3Bijfic — 3 METOI0 HAJIESKHOTO Ta e(hEKTUBHOTO KOHTPOJIIO 32 BUKOHAHHSIM HaOyBa-
4yeM CBOIX 000B’SI3KiB IC/Is1 BIAKPUTTS CHAAIUHK JOIIJIBHO JETaJIbHO IIPOIUCYBATH
MOBHOBAKEHHST KOHTPOJIIOI0U0i 0c0OM Ge3M0CePeNHbO ¥ TEKCTI J0TOBOPY. Y TMPOTHB-
HoMmy Butaziky HopMa [[K 1mo0 mpusnadenHs BigdyKyBadeM CremiaTbHOrO cy0'exTa
Oy/ie MaTh JeKJIapaTUBHUN XapakTep i BUKOHAHHS BiIIOBIIHIX PO3MOPS/KEHb HE
3abe3meuyBaTUMEThCsT B3arasi. KpiM Toro, HeoOXiIHO MPsIMO BU3HAYUTH MTPABO TAKOi
ocobu Ha 3BepHEHHsI 10 CY/y 3 BHMOTOIO TIPO PO3ipBaHHS CIIAKOBOTO [OTOBOPY
y pasi HeBUKOHaHHS ab0 HEHaJIeKHOr0 BUKOHAHHS HaOyBayeM CBOIX 0GOB’SI3KiB.
HacuigkoMm posipBaHHs CHaJKOBOTO JOTOBOPY IicJs CMepPTi Biguy:KyBaua Oye
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NPUIIMHEHHS TIPaBa BJIACHOCTI HAa MaifHO, 1O € MPEAMETOM JOTOBOPY, Y HaOyBaua,
Ta BKJIIOYEHHS 3a3HAYEHOrO MallHa 0 CKJIaAy CIaAIUHY, 10 BiAKPUJIACS IiCIA
cMepTi Bimuy:kyBada. Tum Oisbiire, 110 ocTanHiM YacoMm mo3utlisi Bepxosuoro Cymy
Ykpainu 11010 OCTIOPIOBaHHS TPABOUMHIB JIelo 3MiHuaacst. MoykHa HaBECTH 3 1[bOTO
MIPUBO/LY TIO3MIIIIO BUIIOI CYZI0BOI iHCTaHIIil, BUCJIOBJIEHY B 1mocTaHoBi Bix 25.05.2016
p. y cupasi Ne 6-60511¢16. 3okpema, MpaBOM OCIIOPIOBATH TIPABOYMH i BUMaratu
nposenieHHs pectutyiii IIK #Hamxisnsge we suie ctopony (CTOpOHM) MTPABOYNHY, aje i
iHIIX, TPETiX 0cib, 110 He € CTOPOHAMMU MTPABOYKHY, BUSHAYAIOUYM CTATyC TaKUX 0CiO
SIK «3aiHTepecoBani ocobm» (crarri 215, 216 1K) [13].

KonTposmoounm cy6’ekToM Moske OyTH ITpU3HAYeHa SIK IOPUANYHA, Tak i (hisndHa
ocoba 3 TIOBHOIO IMBIIBHOIO JIi€3AATHICTIO. B 0CTaHHBOMY BUIAJIKY HAETHCS PO
0co0y, sika J0csraa MOBHOJITTS, a TaKOX IIPO 0co0y, sika 0 MOBHOJITTS HaOyJia
HOBHY JIi€3aTHICTh, YK SAKIN Taka Aie3gaTHicTh OyJa HajgaHa Ha mizcrasi cr. 35
UK. Bxrazana crartss MiCTUTh BUYEPITHUI TepeJiiK 1UX ITi/ICTaB — TOBHA IMBiJIbHA
miesgarHicTh Moke OyTu HagaHa (isudHiil 0co0i, SKa JocATIa MHICTHAAIATH POKIB
i mpaIfioe 3a TPYJAOBUM JIOTOBOPOM, a TaKOK HEIOBHOJIITHII 0c0bi, sika 3amucaHa
Marip’to abo 6atbkoM anuTHHU. KpiMm 11p0r0, IOBHA MUBIJIbHA MiE€31ATHICTD MOXKe OyTH
HajaHa (GisuyHiil 0cobi, siKa JocsArIa MICTHAAIATH POKIB 1 sika Oaskae 3aliMaTucs
HiIPUEMHUIIBKOIO isUIbHICTIO. Y 1[bOMY BHUIAJAKY (isruHa ocoba HabyBa€ MOBHOI
IIUBIJIBHOI I€3IATHOCTI 3 MOMEHTY Jep:KaBHOI peecTpailii il K MiATPUEMILA.
Y nopszky, BcranoBiaenomy 4. 4 cr. 35 1[K, noBua 1uBijiibHa Ai€31aTHICTD, HAJaHa
(izuuHiit 0cobi, MOMMPIOETHCS HA yCi MUBIIBHI TIpaBa Ta 0O60B’I3KN.

Y pasi BijcyTHOCTI BKazaHoi 0cOOM, KOHTPOJIIOBATH BUKOHAHHS CIIAJIKOBOTO
JIOTOBOPY MOBMHEH HOTapiyc 3a MicieM BigkpuTTs cramuuman (abs. 2 4. 3 cr. 1307
[IK). Boanovac xomHuX 3acTepeskeHb CTOCOBHO 3/IIHICHEHHS HOTApiyCcOM TaKUX
noBHoBakenb [[K, Ilopsmok BUmMHeHHS HOTapiadbHUX Aili HOTapiycamu YKpaiHu,
iHITI HOPMATUBHI aKTH He MicTATh. MOJKHA JINIe TPUIYCTUTH, IO HOTapiyc Oy/e
BuTpebyBaTH y HabyBava BiAMOBIIHI JOKYMeHTH (JIOBIZIKY, PaXyHKU, KBUTAHIIiI, Y€KU
TOIMIO), MO MiATBEP/KYIOTh BUKOHAHHS PO3TOPS/IPKEHDb BiI4y:KyBaua Micjst HOro
cMepTi. BogHouac 0cUTh CKIAAHO YABUTH, K, HAITPUKJIAJ, HOTAPiyC MepeBipsaTUMe
BUKOHaHHsT HabyBadeM 0GOB’SI3KYy MIOJNO OpraHisailii mpoBejeHHs MOMUHOK.
[ToBHOBaXkeHHsT HOTapiyca He 3a0e3MedeHi MexaHi3MaMu BIUINBY Ha HaOyBava, sIKUil
He BUKOHYE HaJIe)KHUM YMHOM JIOTOBIp Y YaCTUHI BUKOHAHHS CBOIX 0OOB’SI3KIB TTiC/Ist
cMmepTi BimuyskyBaua. Hezpakaioun Ha Te, 110 MOMEHT BUHMKHEHHS TIpaBa BJIACHOCTI
y IOCTI/IPKYBAaHOMY JIOTOBOPI TOB’g3aHMH 3 (hakKTOM CMepPTi BiJ[uy:KyBaua, HOTapiyc He
[OBUHEH aBTOMATHYHO 3HIMATH 3a00POHY BiUysKEHHS 1100 MaiiHa, BUSHAYEHOTO Y
CITaJIKOBOMY JIOTOBOPI, Ha Ii/ICTaBi CBiZIOITBA OPraHy IIUBIJILHOTO CTaHy PO CMEPTD,
gK 11e Bu3HadeHo B mil. 8.8 1. 8 . 2 posa. 11 [Hopsaky BumHeHHS HOTapiaabHUX
Nl Hotapiycamu Ykpainu. [Ipore, BUMHSIOUM Taky HOTapiaJbHY Jil0, K 3HATTS
3a00POHM Bi4yKEHHS, HOTApPiyC Ma€ BpaxyBaTH 3MiCT PO3MOPSIKEHD, TIOKJIAIEHIX
Ha HaOyBaua.

€. O. Pg60KoHb TIPOIIOHYE POOUTH 3acTepeskeHHs] Oe31ocepeIHbO0 B TEKCTI
CITaJIKOBOTO JIOTOBOPY TIPO Te€, M0 HaOyBay OTPUMYE MPABO BJIACHOCTI HA MAHO He
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TIJIBKY TICJIS CMEPTI BiUy:KyBaua, ajie i MicJisi BAKOHAHHS HUM YCiX pO3MOPS/IKEeHb
BiIUy>KyBaya, 10 JIOBOJIUTHCS HOTAPIyCy IIJISIXOM IMTOJIAHHS BiAITIOBIIHUX JJIOKYMEHTIB
[14, c. 357]. Cxoxy Touky 30py Bucjoniaoioth C. J. @ypca ta €. [. Dypca. Ha
iX IyMKYy, SIKI[O 3a CIMaJKOBUM JOTOBOPOM HabyBau 3000B’si3aHUN BUKOHATU
PO3MOPSAKEHHST BiluysKyBadya ByKe TicJs BIAKPUTTS CHAJIUHU, TO U Mepexij
IpaBa BJIACHOCTI 210 HaOyBaya Ma€ BiOyBaTUCS MiC/Isl BUKOHAHHS OCTaHHBOI YMOBH
norosopy [11, c. 107].

Hagenena moswuitisg Bupaetbes cuiproio. Ilo-miepmie, cr. 1302 I[K 3akpinioe
MPaBUJIO 1IO/I0 TIePeXOy TpaBa BJACHOCTI B Pa3i cMepTI Bi[uysKyBaya iMIIePaTUBHO,
TOMY BUJIAETHCH, IO 3MIHUTH TaKe TOJOKEHHS 3MICTOM JIOTOBOPY HEMOIKJIMBO.
[To-npyre, TepeHeceHHs MOMEHTY BUHUKHEHHs TpaBa BJIACHOCTI y HabyBaua Ha
HEeBU3HAYCHUI yac MOTATHe He3aBepIICHICTh JOrOBIPHOTO MPABOBIIHONIECHHS Ta
floro 1meBHy aecrabiaizaliiio, Oyae IMepenKoIKaTh HOPMaJIbHOMY 0OOpPOTY IIpaB Ta
pedeil, ajpke MaifHO, 1110 BUCTYIIA€ MPEIMETOM CIIaJKOBOTO JOTOBOPY, IIPOTSITOM
HEBU3HAYEHOTO Yacy 3aJMIMATUMETHCS Y «ITiBIIEHOMY» CTaHi 6e3 MOMKJIUBOCTI
1ioro oxopoHu Ta ynpasiinss. [le 3yMoBJeHO THUM, IO BJACHUKA MaliHa BiKe HEMae
B JKUBHUX, a y HabyBaya MPaBO BJIACHOCTI Ile He BUHUKJIO. | SIKIIO y CIAIKOBUX
BijiHOCHHAX 30epeKeHHs CMaJKOBOTO MaiiHa 3a0e31eUy€eThCst 32 JOTIOMOTOI0 TAKMX
iHCTPYMEHTIB, sIK JIOTOBIp yIpaBJiHHS a00 OXOPOHU CITAJIKOBUM MAilHOM, TO TIPH
BUKOHAHHI CITAIKOBOTO JIOTOBOPY € BCi MiJICTaBU MPUIMYCTUTU 3arubesb, BTPATy
ab0 po3KpajlaHHs MaiiHa, Mo3asK HaOyBay MOBUHEH BUKOHYBATH PO3MOPSIKEHHS
Biluy’)KyBavya TPUBAIUN Yac TICIS BiIKPUTTS CHA/ITUHU.

Bucnoexu. Ananiz nmonoxenb ct. 1307 1K no3Bossie cTBep/KyBaTu mpo
obMexeHy il0 3abe3leyeHHs BUKOHAHHS CHNaJKOBOTO JIOTOBOPY MIJISIXOM
NpPU3HAYEHHS CIEIiaabHOl 0c00M, OCKIIBKM BOHA KOHTPOJIOBATUME BUMHEHHS
HabyBaueM IOKJaJeHUX Ha HbOrO Aill TIJIBKM MicJsg CMEPTi BigdysKyBada.
[ToBHOBa)kEHHSI KOHTPOJIIOI0Y0I 0COOM MalOTh BU3HAYaTHCS O€3MOCcepeHbO B
CIIAJIKOBOMY IOTOBOPi. 30KpeMa, JOLILIbHO HAJaTh TaKiii 0cobi IPaBO HA 3BEPHEHHS
710 CyZly i3 IT030BOM IIPO PO3ipBaHHS CIIaJIKOBOTO JIOTOBOPY Yy pa3i HEBUKOHAHHS
ab0 HeHaJIeXKHOTO BUKOHAHHS HaOyBayeM CBOIX 000B’s13kiB. HacJrigkoM posipBaHHs
CITaJIKOBOTO JIOTOBOPY B TaKOMY pasi Oyjie MpUIMHEHHs IIpaBa BJIACHOCTI Ha MaliHO,
IO € TIPEIMETOM CITaJIKOBOTO JIOTOBOPY, Y HaOyBaua, Ta BHECEHHST 3a3HAUYEHOTO MaliHa
JIO CKJIA/Ty CTIAJNUHM, TIIO BiIKPUIAcs Micas cMepTi BigaykyBada. OT:ke, HEMOXKJINBE
NpU3HAYeHHsT 0COOH, sika Oyie 3/iiiCHIOBATH KOHTPOJIb 32 BUKOHAHHSIM CITaJIKOBOTO
JIOTOBOPY, Y JOTOBOPI fOpydeHHS. ¥ pa3i Mpu3HaAUeHHS BUKOHABIISA 3aTOBITY HOTO
MTOBHOBAKEHHSIMU OXOILTIOETHCS 1 KOHTPOJIh 32 BUKOHAHHSIM CIIQ/IKOBOTO JIOTOBOPY.
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To the question of the enforcement of the performance of the hereditary contract after the
death of the transferor

The article is devoted to clarifying the specific performance of the hereditary contract after the
death of the transferor. Described ways of designation of the person which controls the implementation
of the hereditary contract. Criticism expressed over the position voiced in the legal literature about the
possibility of such designation by means of the Agency agreement. The work substantiates the conclusion
about the extension of the duties of the executor’s responsibility for controlling the execution of the
hereditary contract. The above-mentioned is determined by the duty of the executor to solicit the debtors
of the testator to fulfill their obligations according to the Section 1290 of the Civil Code. Defined the
clause of a limited effect of designation of the special person to control over execution of the duties of
the purchaser after the death of the transferor as a method of enforcement of the performance of the
hereditary contract. Proposed to define the powers of the controlling person directly in the hereditary
contract, separately providing the right to demand the termination of hereditary contract in case of non-
execution or improper fulfilment of their duties by the purchaser. The work denies the possibility of setting
the condition of hereditary contract, that the purchaser receives ownership of the property not only after
the death of the transferor, but also after execution of all the instructions of the transferor, that discloses
to the notary by submitting the relevant documents. Execution by purchaser of his duties after the death
of the transferor is characterized by specific peculiarities. Thus the General rule concerning personal
acceptance by the creditor of the debtor’s performance of his duties (Paragraph 1 of the Section 527 of
the Civil Code) could not be applied to the above-mentioned legal relationships. In addition, the execution
of certain instructions of the transferor after his death makes it impossible for early execution of the
purchaser’s obligations (Section 531 of the Civil Code), in particular, before the transferor’s death. Also
the rule of the Section 545 of the Civil Code couldn’t be applied, whereby when accepting the obligation,
the creditor should, upon the request of the debtor, issue him the receipt for the execution in part or in
Jull. The transferor is deprived of the opportunity to issue a receipt because of their death, and the person
who controls the execution of the hereditary contract, is not a party to the contract, which similarly makes
him disable to issue the receipt.

Keywords: hereditary contract; the purchaser; the transferor; the execution of the hereditary
contract; termination of hereditary contract.
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HOBALLIA Y TNPABI AABHbOTIO PUMY

Cmammst npucesuena 3’sCy6annio OCHOBHUX NOLONUCEHD OABHLOPUMCHKOZ0 GUEHHS NPO HOBALI.
Ananizyemvcs usnavenns nosauii ¢ npasi /lasnvozo Pumy, ycmanosmoomocs ymosu, neobxioni 0is
mozo, w6 nosayis 6i06YIACS, BUSHAUAIOMbCS NPABOGT Hacioku nosayii. Oxkpemy yeazy npudiieno npa-
606UM NACTIOKAM HeOHICHOCMI NEPEICH020 Ul HOB020 30006 °3aH1s NPU HOBAYIL, A MAKONC NPOOLEMI HOBA-
Yii 3 ymosor. 3pobueno 6uUcHOBOK, wo xoua dediniyii nodioni, 0asHvOPUMCOKe NOHAMM HOBAYI 6Y10
SHAUHO WUPWUM 810 CYUACHOZ0.

Kiro4oBi cioBa: 30008’ 93aHHs; IPUIIMHEHHS 30008’ I3aHHS; HOBAILiS; JeJIeTallis; eKCIPOMICis.

Cubura C. J., yactHblii HoTapuyc KHEBCKOTO TOPOJCKOr0 HOTApUAJIbHOTO OKPYyra, YKpauHa,
r. Kues.

e-mail: sybiha.sabrina@gmail.com

HoBanus B npaBe /IpeBHero Puma

Cmambvsi NOCESUEHA PACCMOMPEHUIO OCHOBHBIX NOLONCCHUTE OPEBHEPUMCKOZ0 YUCHUS O HOBAYUUL.
Ananusupyemcs onpedeienue nosayuu 6 npase /Apeenezo Puma, evisieasiomes yciosust, 1eobxodumvie
051 OCYWECMBACHUS. HOBAUULU, ONPEOCNSIOMCsL NPABOBble NOCIeOcmeus. Hogayuu. Omoenvioe eHuUMaNUe
yoeneno npasosvim NOCICOCMEUIM HeOCTCMEUMENbHOCIIU NePBUUHO20 UL HOB0Z0 00S13aMeNbCmea npu
noeauuu, a makice npooieme Hosuposanus ¢ yciosuem. Coeaan 6vi6od, umo, HeCMOMPsL HA CXONCECTb
Oepunuiyuil, OpeeHepuMcKoe NOHsmuUe HOBAUUU ObLIO SHAYUMENLHO WUPE COBPEMEHHO20.

Kimouesbie ciioBa: 00513aTeIbCTBO; MpeKpalleHre 00s13aTeJbCTBa; HOBALUS;  JeJeTallis;
DKCIIPOMUCCHSL.

Ilocmanosxa npodaemu. SIx BioMoO, CydacHe IUBIIbHE TIPaBO KpaiH 3axigHol
€sponu chopMyBaTocs Ha OCHOBI BiJIPOJPKEHHS ijIell TaBHbOPUMCHKOI IOPHUCIIPY-
nenttii. [lepeocmucientst HagbaHb MpaBHUYOI AymMKu JlaBHboro Pumy BinmOyBasocs
nounHaroun 3 XII cr. 1 3aBepnmaocs TPUHHATTAM TaKUX BU3HAYHUX KOAM(DIKOBAHUX
akTiB, gk [[uBisbaMit Komteke Hamoneona (1804 p.), ABcTpilicbke TTUBIJIbHE YJIOKEHHS
(1811 p.) Ta Himerpke nuBisnbHe yioskenns (1896 p.). Uepes 1i KojiekcH 1TaBHBOPUM-
CBKIi TTOHATTS Y KOHCTPYKIIil MOTPAINJIN 1 10 IHIITUX aKTiB ITUBLIHLHOTO 3aKOHO/IaBCTBA
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no Bciit €Bpori. He cranma BunsaTkoM i Ykpaina, cyvacauii [lusinpauit Komeke Kol
TakoX yBiOpaB y cebe unmalo izeii, chopMmyiboBanux mpaBHrkaMu JaBHboro Pumy.

Ochb YoMy TPYHTOBHE HAyKOBEe OCMUCJIEHHS (PyHIaMEHTATBHUX i/Ieil Cy4acHOTO
IUBIJIBHOTO ITPpaBa YKPaiHU BUAAETHCS HEMUCIUMUM O€3 3BepHEHHS 10 GaraTol 1opu-
maHoi criaanan Jlasaboro Pumy. Tum Gisbiie, 1110 3HAYHWIT MACHB OPHUTIHAIBHITX
ABTEHTUYHUX JaBHbOPMMCBHKUX iieii OyB BTpaueHuii y 1polieci pereniiii BHACIiI0K
JiSIIBHOCTI BCe HOBUX 1 HOBUX ITOKOJIIHb KOMEHTATOPIB Ta 3aKOHO/IaBIliB. Tak, npumi-
POM, IHCTUTYT HOBallil, 10 OyB po3pobiennii Kiaacukamu Jlasaboro Pumy 10 Haiimen-
UX APIOHUIb, 8K 10 Ka3yICTUYHOTO aHali3y BUHATKOBUX BUIIAJIKIB, — Y Cy4acCHOMY
[uBiibHOMY KOZIEKCI YKpaiHu OYB pelyKoBaHUil 10 ofiHi€l-€autoi ctatTi (cT. 604).

Ananiz ocmannix docaioxncens. IlifcraBu npunmHeHHs 3000B’I3aHHA € OJHIEIO
3 KJIACMYHUX TeM IUBIJTbHO-TIPABOBOI HayKu. YMMaso MUTaHb, MOB'SI3aHUX i3 MPU-
HUHEHHSIM 30008 sg3aH s, OyJIM OPYIIeH] i yCIilHO po3B’s3aHi npaBHukaMu /las-
Hboro Pumy. Toxx mpobiemarnka HOBallil, SK ii PO3YMLIN JaBHbOPUMCBKI IOPHUCTH,
Hikosin e Oysia obiiena yBaroio BueHuX-pomanicTis. Tak, 1iit Temi BiziBeieHo yisibie
miciie B poborax IO. Bapona (Yu. Baron), b. Binameiiza (Bernhard Windscheid),
Jl. B. loxnesa (D. V. Dozhdyev), [I. [I. Ipimma (D. D. Hrimm), I. /lepu6ypra
(Heinrich Dernburg), 1. O. ITokposcskoro (J. A. Pokrovs’kyy), K. ®@. Uinapxa
(Karl Ritter von Czyhlarz) ta in. Pasom 3 tum, unmMasio mpobJieM, MoB’si3aHux i3
NPaKTUYHUMM HaCJiJIKaMKu HoBallii 3a npaBoM [laBHboro Pumy, He 3HAWIININ CBOTO
OJIHO3HAYHOTO BUpilieHHs. HacaMiiepes 11e cTOCyEeThCSI MOKJIMBOCTI HOBAIIil IBOCTO-
POHHIX 3000B’s13aHb, HACIIIKIB HEAIHCHOCTI MEPBICHOrO Y1 HOBOTO 3000B’I3aHHS IIPU
HOBaIlil, MOMEHTY OHOBJIEHHSI 3000B’sI3aHHsI Y Pa3i, KOJU HOBAI[is BYMHIETHCS ITijT
(3) yMOBOIO TOIIIO.

Mema cmammi nosisirac B ToMy, 11100 Ha OCHOBI aHAJII3Y TIEPIIO/KEPEI 3'ICyBaTH
OCHOBHI TIOJIO}KEHHSI JIABHBOPUMCBHKOTO BUEHHS 1IPO HOBAIlIIO i BUSIBUTU NPAKTUYHI
IMIITIKAIT €] KOHIIEITIl.

Buxnao ocnosnozo mamepiany. Ydaeuns npo HoBailito (novatio) B mpasi [las-
HbOro Pumy OyJio IOCUTH peTesibHO Po3pobseHnM i gerasmizoBanum. Y Jurecrax
HOBAIlil NIPUCBSYEHO OKPEMUIN TUTYJ — TUTYJ 2 KHUru 46 «De novationibus et
delegationibus». Ha nepmwuii norJisi, BusHadeHHst HoBallii y /laBHpomy Pumi
3HAYHOIO MipOI0 HaraJy€ cydacHe PO3yMiHHS Ili€l KaTeropii. YibIriaH, 30Kpema,
MUCAaB, 10 «HOBAI[iS CTAHOBUTH COO0I0 3MiHY, MTEPEXi/l KOJUITHHOTO 60pry B 1HIIIE
3000B’s13aHHSI..., TOOTO KOJIM Ha MiJICTaBi KOJHUIITHBOTO (3000B’sI3aHHST) YCTaHOBJIIO-
I0Th HOBE TaKMM YHHOM, IO KOJIMIIHE MpUNUHseThest. HoBarttist %k 60 omepskania
CBOIO Ha3BY BiJl OHOBJIEHHs (7000) ii Big HOBOro 30608’st3aHHs1 (nova obligatione)»
(Dig. 46.2.1pr.). OxHax GijabIn JOKIAIHWIT aHAI3 JaBHBOPUMCHKUX MEPBOTBOPIB
JIa€ TMICTaBY JIJIsI BUCHOBKY, 1[0 TOTOYacHe PO3yMiHHS HOBaIlii 0yJ10 3HAYHO MUP-
HIMM BiJl Cy4acHOTO.

3a GopMOr0 BUMHEHHST HOBAIlisl CTAHOBUJTA COO00 OCOOIMBUI BUJI CTUITYJIATI, SIKa,
CBOEIO 4eproio, 6yJia hopMaTbHIM YCHUM (BepOATbHIM ) KOHTPAKTOM, IO YKJIATaBCsI
IIJISIXOM BUTOJIOIIEHHSI CTIeIiaibHIX ypouncTx (hopmysr. Tomy He Mozke OyTH KOIHUX
CYMHIBIB Yy TOMY, 1110 HOBAIlisl B JaBHLOPUMCHKOMY IIpaBi BBayKajacs IBOCTOPOHHIM

© Cubiea C. E., 2016 47



LUBIJIbHE MPABO | UNBIJIbHUW NMPOLJEC

MIPaBOYMHOM — 0TOBOPOM. CTHITYJIAIS TIO CyTi CTaHOBWJIA CBOEPIHUI yPOUNCTHI
miazor («Yu 3000B’I3y€IICS TH YPOUKMCTO HaTH?» — «3000B’A3yI0Ch YPOUNUCTO JIATH ),
SIKUE OyJI0 CKJIQIEHO TAaKUM YIHOM, 110 BiH MIT MOPO/UKYBATH TLIBKU OJHOCTOPOHHE
3000B’s13aHHs1. 3BIJICH CJTi/Iy€ BKPail BAsKJIMBUN BUCHOBOK CTOCOBHO HOBAIIii: OCKIJIBKH
HOBaIlig BYMHANACS y (POpMi CTUITYJIAIIT, BOHA MOTJIA TTIOPOJIPKYBATH TLIBKU OJHOCTO-
POHHE 3000B’s13aHHs. AJle SIKIIIO HOBE 3000B’s13aHHS, sIKE€ YTBOPIOBAJIOCS BHACIIIOK
HOBallii, MOIJIO OYTH TiJIBKKM OJHOCTOPOHHIM, TO Y1 MaJIO Iie O3HAYaTH, 110 il IepBicHe
3000B’s13aHHs IOBUHHE OyJI0 OyTH TaKoK TiJIbKM OZHOCTOPOHHIM? Bixmosiab Ha e
MUTaHHS HE TaKa OIHO3HAYHA, TIPOTE BOHA, HA HAIII MOTJISI, BCE K Ma€ OyTH CTBEPIHOIO.
CrpaBa B TOMY, 1110 3TiIHO 3 HAHOIL/IBIIN JaBHIM PUMCHKUM ITPABOM ITPEIMET MEPBICHOTO
i IpetMeT OHOBJIEHOTO 3000B’s13aHHsT Masu OyTH TOTOKHUMHU. OTHAK TaKa TOTOKHICTh
BOYEBH/Ib HEMOJKJIMBA, SIKIIO MEePBiCHE 30008 sI3aHHsI € IBOCTOPOHHIM, a/Ke B TAKOMY
pasi nepBicHe 30008 sI3aHHs Ma€ Ba IOPUAMYHUX TIpeaMeTH (i1, sSiki Ma€ BUMHUTH OZHA
CTOpOHA 1 /i1, SIKi Ma€ BYMHUTH iHIIA CTOPOHA). 3 TOYKU 30PY €JIEeMEHTAPHOI JIOTiKI
I[JIKOM OYEBUHO, 11O jiBa npeameTu (y MepBiCHOMY 3000B’si3aHHI) HIisIK HE MOXKYTh
6yTr TOTOXKHI oiHOMY (y HOBOMY 3000B’s13atHi). ToMy SIKIIO YSIBUTH, IO 10 MOMEHTY
BUKOHAHHSI JIOTOBOPY KYIIiBJI-IIPOIaKy Oy/b-sIKOIO 31 CTOPIH OCTaHHI BUPIIIATH JOMO-
BUTHCA TPO HOBAILIO, TO TaKa HOBAIlisl MOXKe CTOCYBATUCS TIMBKU OJJHOCTOPOHHBOTO
3000B’sI3aHHST TIOKYIIIS YK IPOAABIIA 110 BiHOIIEHHIO 0 KOHTpareHTa i, BiANOBiAHO,
Oy/yur YKJIaJIeHOW, TaKa HOBAIlis TPUITMHUTD TiTbKU 000B'A30K 1€l CTOPOHM, 3aMi-
HUBIIA HOTO HAa HOBUIi, Y TOI Yac K 000B’SI30K iHIIOT CTOPOHM, IKWiT BUHVK 13 10TO-
BOPY KYTMIBJi-TIPOIAXKY, 3AJIUIITNATHCS B CUJIL.

Jlist Toro, mo6 Binbysacst HoBallist, HeOOXijHe CIPABIKEHHS JEKiTbKOX YMOB.
Hacamniepes HoBallisi MOKJIMBA JIMIIE TOJII, KOJIU TiepBicHe 30008 s3auus (prius deb-
itum) € HasIBHUM 1 JIMCHUM: HE MOKHA OHOBUTH Te, 40oro Je-(hakTo He icHye, abo Te,
110 Xo4a (hakTUIHO i icHYE, aje ae-fope € HepilicHnM. [lepBicHe 30008’ sI3aHHS MOTJIO
OyTH TUBITBHUM a0 TIPETOPCHKUM, KOHTPAKTHUM ab0 METIKTHUM, 3a0e3MedeHM
MO30BHUM 3aXMUCTOM ab0 HATYPaJbHUM — OJHAK BOHO HEOAMIHHO TIOBUHHO 0YJIO
OyTu miiicium. HaTomicTh, «sIKIIO mepBicHe 30008’ sI3aHHsI HACIIpaB/li He iCHYBAJIO, —
3a3Havae PoseHTasb, — NpUMipoM, OyJI0 IIPOJAHO BiJIbHY JIOANUHY, Y MEPTBOIO pada,
ab0 XTOCh TIOMUJIKOBO BBasKaB cebe GOPKHMKOM, TO il HOBAI[isl HEe MA€ CUJIU 1 MOXKe
OyTH ocropeHa K ILIAXOM 11030BY (condictio incerti), Tak i masixom exceptio doli»
[1, c. 312]. Oxnax i3 1poro npasusia OyB BUHSATOK. Tak, SIKI0 GOPIKHUK, BUMHSIIOUN
HOBAIIi[0, 3HaB, [0 OHOBJIIOBaHe TEpBiCHe 3000B’sI3aHHST HACIIPAB/i He icHye abo €
HeIIICHUM, TO B TaKOMY pa3si HOBAIlisl Xo4a il He TPUIMHIA ePBICHOr0 3000B’s-
sanHs (itoro me-akro abo Je-lope B3araji He iCHyBaJso), OJIHAK CTBOPIOBaJa HOBE
3000B’s13aHHs |2, c. 676-677].

JIpyroto ymMoBOIO HoOBallii Oysia HasiBHICTb HOBOTO 3000B’sI3aHHS, sIKE 32 BOJICIO
CTOPIH YCTAHOBJTIOBATIOCS Ha 3MiHy miepriomy. OHaK MO0 el YMOBH CJIi/1 3pOOUTH
BaskmBe 3actepeskerHs. B Tactutyiiax lag (Gai. 3.176), i mignime B [HCTUTYIIISX
[Ocruniana (Inst. 3.29.3) Majocst Take PaBUJIO: SIKIIO TEPBiCHE 3000B’s13aHHs 0YJ10
JiIiCHUM, a Te, HOBe, 3000B’s13aHHSI, sIKe TIOBUHHO 0YJI0 OYTH yCTaHOBJIEHE HOBAIIIEKO,
MaJio fopuanyHi Bagu (Oy/I0 HeAiliCHMM), TO B TAKOMY pa3i HOBalliss Maja TiJIbKK
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MIPABONPUTIUHAIOUNH edeKT, i He MaJjia MPaBONOPOKYBaJbHOTO edekTy. [HimmmMu
CJIOBaMHU, Y TaKOMY BHIIaJIKy HOBallisi MPU3BOANJIA IO TOTO, IO HepBicHe 30008B’s1-
3aHHS MPUTIUHAIOCS, @ HOBe He BUHUKAMO0. Och gK Mpo 11e BKazaHo B [HCTUTYIISX
[Ocruniana: «HaBiTh KO HACTYITHA CTHUITYJISIIIist Oyjie HEAINCHOIO, THM He MEHIIe
nepBicHA BHACJIIOK HOBAIli BTPAvya€ YMHHICTD; SKIO TPUMIPOM, CTUITYJIIOIOTh BiJl
CUpOTH Te, 110 T BuHeH Timio, 6e3 yyacTi i 3roau OIiKyHa, TO B TAKOMY pasi CTH-
IyJIATOP IIPOrPaE, Mo3asK i mepBiCHUN GOPKHUK 3BLIbHIETHCS Bijl 3000B’s13aHHs, i
HacTyIHe 3000B’s13aHHsT He Ma€ KoaHoro 3HadeHHs» (Inst. 3.29.3). Takum yuHOM,
BapTO 3ayBAKUTH, 1[0 X0Ua 3a 3aTaJbHUM TIPABUJIOM HOBAIlis Majia 3HAUYEHHS i mpa-
BOIIPUITUHSTIOUOTO, 1 OJTHOYACHO MTPABOTIOPO/IKYBATBHOTO IOPUINIHOTO (haKTy, OMHAK
npaso /laBHboro PrMy 3HAJI0 BUHSATKM, KOJIM HOBAIlisI ) TIOPO/KyBajia HOBe 30008 s1-
3aHHsI, He IPUITMHAIOUN TIEPBICHOTO (SIKIIO TepBicHe 3000B’s13aHHs1 OYJI0 HEIIiiCHUM
i GOPKHUK TIPO 1ie 3HaB) i ) NpUIIMHSAIA [epBicHEe 3000B’A3aHHS, HE MOPOJKYIOUM
HOBOTO (SKIIO HOBe 3000B’s3aHHs, SIKE MOBUHHO Oys0 O OYTU yCTaHOBJIEHE uYepes
HOBallifo, Masio Ti abo iHII PUANYHI BaH, IO TATHYJIN HOro HEAINCHICTD).

Tperboto yMOBOIO HOBallil OyJa HasiBHICTb MEBHOI 3MiHM, TOOTO BiAMiHHOCTI
(aliquid novi) mix TmepBicHUM Ta HOBUM 3000B’s13anHsiMu. «HoBallist, — nmcas
Taii, — Mae micie TiJIbKU TOJI, KOJIM B HACTYIHINA CTUILYJIALII Oyje IOCh HOBE...»
(Gai. 3.177). BiagMiaHicTb MOTJIa TIOJATATH y: ) 3aMiHi MiICTAaBU BUHUKHEHHS
30008 s13aHHs; 0) 3aMiHi CTOPOHM 3000B’I3aHHS; B) 3aMiHi eJleMeHTIB 3MicTy 3000B’4-
3aHHSI, SIK-TO: CKOPOYEHHST YU TOJI0BKEHHs CTPOKY (dies), ToaBaHHs Ui CKAaCyBaHHSI
ymoBu (conditio), 30iTbIIEHHST Y1 3MEHIIEHHST PO3Mipy OOpry, YCTaHOBJIEHHS 3aCTaBU
yu iHmoro 3abesnederns oo (aus.: CJ. 8.42.8; Gai. 3.177; Inst. 3.29.3).

3amiHa miJicTaBy BUHUKHEHHS 3000B’sI3aHHS O3HavaJa, 10 CyO' €KTHUN CKJIaj|
i 3MicT 3000B’sI3aHHS 3a/IMIIAIOTHCS TUMU K CAMUMHU, OJHAK IPK LbOMY 3aMiHIO-
€THhCS OPUANIHUN (DaKT, IO CAYTYBaB MPABOBOIO MiJCTABOIO IIHOTO 3000B’I3aHHSI.
Takwit pisHOBW/I HOBAIll BUKOPUCTOBYBAJIM HACAMIIEPE JIJISI TOTO, abu TTEPETBO-
putu HepopMasbHi 3060B’s13aHHS Ha (hopMasbHi. Y Takuil crocib cTOPOHW MaJIu
3MOTY 3MIIHUTH IOPUINYHY CUJTY VKJIQIEHUX JJOMOBJIEHOCTEH 1 3aMIHUTH 3aIlJlyTaHi
pO3paxyHKu 3po3yminumu i crucanmu [1, ¢. 312-313; 3, ¢. 16]. Tax, nanpukman,
IPOIIOBHIT GOPT, 10 BUHKK i3 He(OPMAJIHHOTO KOHCEHCYaIbHOTO KOHTPAKTY KYIIiB-
J-TIPOIaKy, 3a JOTIOMOTOI0 HOBAIlil MOKHA OyJI0 TepeTBOPUTU HA (HOPMATbHY
CTUNYAIIAHY OOIISIHKY. YAbIaH MOA0 I[bOTO MHUCAB, MO «SKUM Ou He Oyso
nepBicHe 3000B’s13aHHSI, BOHO MOJKE OHOBJIIOBATUCSI CJIOBAMU [CTHITYJIsIIi€0 ] <..>
Bcee, 1o 6 He 6yJI0 MpeIMETOM KOHTPAKTY... MOXKe OHOBJIIOBATUCS i TIEPEXOUTH i3
Oy1b-sIKOTO 3000B’s13aHHsI B 3000B’s13aHHs1, ycTaHoBJeHe caoBamuy» (Dig. 46.2.1.1;
46.2.2). lleit mpuitom Haraaye cydacHy BUAQdy BEKCEJs, MIJISXOM SIKOT Oy/Ib-sIKUit
rpomioBuii GOPT, 110 BUHUK 3 Ti€i abo iHIIOI TmijcTaBu, MOKHA MTEPETBOPUTH Ha
BeKcesbHe 30008 sI3aHHSI.

Haiibisbiiie yBaru y puMChbKIX TIEPBOTBOPAxX MPHUJIIJIEHO HOBAIlii, 3a 0ITOMOTOI0
sIKOi BiziOyBasiacst 3aMiHa CTOPOHU B 3000B’si3anHi. Takuii pisHOBM/ HOBaIlii JicTaB
creriasbHy HasBy — jeseraiis (delegatio). 3aminy Kpeauropa Ha3uBaJIK JeJIEralliero
BuMoru abo akTUBHOIO Jieseranicio (delegatio nominis), 3aminy GOpKHMKa — I1aCUB-
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HOIO Jiesierattieio abo excrpomiciero (expromissio). Ta OCKUJIBKU Cyd4acHe PO3yMiHHs
HOBAIlil He OXOILIIOE IIMX BUIAJAKIB, M1 He Oya1eMo iX po3buparu JOKIa[HO.

[Too 3MmiH, sIKi CTOCYIOTHCST 3MiCTy 3000B’sI3aHHS, TO B MEPBOTBOPAX JOBOJI
HebaraTo 3raJioK PO TaKOTO POy 3MiHMU, 32 BUHSTKOM 3MiHH, sIKa MOJISITAE Y JI0/Ia-
BaHHi yMoBH (conditio) 110 3000B’st3aHHsL. 3 IIBOTO MIPUBOLY MiXkK JaBHBOPUMCHKUMM
IOpPUCTAMK BUHUKJIA JAUCKYCisi CTOCOBHO TOTO, KOJIM CaMe TiepBicHe 3000B’sI3aHHST CJIi/
BBa)KaTH 3aMiHEHMM Ha HOBE: 3 MOMEHTY, KOJIi OYJI0 OCSATHYTO 3TO/HU TIPO HOBAILIIO,
41 3 MOMEHTY, KOJIM HacTaHe yMOBa, MepesbadeHa 3MicTOM HOBOTO 30008 si3auHs1. 1le
TEOpPeTUYHE MUTAHHS MAJIO BAKJIMBY MIPAKTUYHY IMILIiKaIli0. Tak, aKio BBaKaTH, 110
nepBicHe 3000B’s13aHHs1 GyJI0 3aMiHEHE HOBUM Y MOMEHT JIOCSITHEHHST 3TO/IH 1TPO HOBa-
1if0, TO 3BiJICH CJI/YE, IO y pasi, KoJM yMOBa He HacTaHe, epBicHe 3000B’I3aHHS
BKe Oy/ie MPUIMMHEHUM 1 HOBe He MOPOAUTH TPaBa BUMOTH, OCKIIBKU TaKe MPaBo
6ys10 06yMOBJIEHE TIOJIIEI0, sIKA He HacTasma. SIKINOo JK yBakaTH, 110 3aMiHa 300608 ’s-
3aHH BiIOYBAEThCS TLIBKY 13 HACTAHHSM IIepef0auyeHol yMOBHU, TO B TAKOMY BUIIAJIKY
SIKITO T[T YMOBA He HaCTaHe, TO TIPOJIOBKYE iCHYBaTH TiepBicHe 30608 st3auHst. [lepiol
Touku 30py nonepskyBascst Cepsiit Cynbriniii Pyd, koTpuii BBaXKaB, 1110 «OHOBJIEHHS
BiZIOYBa€ThCSI HETAHO, HABITH Y TOMY BUIIQ/JKy, KOJM HACTaHHS YMOBM HeBizoMme, i
SKIIO YMOBA He CIIPaBJAUTHCS, TO HEMAE TMiJICTaBU Hi B TOMY, Hi B 1HIIIOMY BUTIAIKY
ISt BAMHEHHA 11030BY 1, 1 Bce BTpaueno» (Gai. 3.179). Ognak BperTi-perT naHiBHOIO
crana inma Touka 3opy (muB.: Inst. 3.29.3; Dig. 46.2.8.1; 46.2.9.1; 46.2.14; Gai. 3.179),
sKy cepept inmmx obcroioBas lait. Tak, B Incruryrisix Tait nucas: «Koau mu roBo-
pUMO, TIIO JI0/ITaBaHHS YMOBU MPU3BOIUTD 10 OHOBJIEHHS, TI€ CJIiJI PO3YMITH B TOMY
CEHCI, 1IT0 OHOBJIEHHST HACTAE TIJbKU TOJII, KO 3/[IHCHUTLCA YMOBA; 1HAKIIIE, SKIIO
BOHA He 3AIHCHUTBCS, TO KOJUIIHE 30008 s13aHHs 3aumacTbes B cuiti» (Gai. 3.179).

Jlis HoBatii HeoOXiaHO, 100 HOBe 3000B’sI3aHHS JIEYNM BifpisHsIOCs Bij 1ep-
BICHOTO, aJie TIPH 1IbOMY, OJIHAK, TIPeIMeT 3000B’sI3aHHST HEOJMIHHO MA€ 3a/THINATUCS
M ke [3, c. 17; 4, c. 479; 5, c. 267] — Tak BBaskaJau B HAUOIJIBIN JABHIO €IMOXY.
HaTomicTb KiacuuHe prMChbKe MPaBo TOCAA0IIIO IF0 BUMOTY: y JlurecTax 3HaXOIMMO,
HANPUKJIA, 3raJKy PO Te, [0 BHACIIOK HOBAIlii 3000B’sI3aHHSI [IepeIaTH MAETOK
MOJKHA IIJISIXOM HOBaIlii MepeTBOPUTH Ha 3000B’sI3aHHS CILJIATUTH BapTiCTh I[OTO
MmaeTky (Dig. 46.2.28)2.

YerBepToio YMOBOIO, 10 HeoOXiHa /1 HOBallil, € yMOBa Cy0’€KTUBHOTO XapaK-
Tepy, a caMe — HasIBHICTh HaMipy CTOPiH MPUITHHUTH TIEPBiCHE 30008 sI3aHHST MIISTXOM
YCTaHOBJIEHHSI HOBOTO (animus novandi). SIKIo Takoro HaMipy CTOPOHU He MaJid, TO
iXHSI IOMOBJIEHICTb He IIPU3BOJMJIA JI0 HOBAIlil, a MPU3BONJIA /0 BUHUKHEHHS 11e
OJIHOTO 3000B’sI3aHHs, SIKe ICHYBaJIO Bi[TaK MapajesbHO i3 nepBicHUM. BuspieHts
HaMmipy CTOPiH SK 3apa3, Tak i B /laBHboMy PuMi criipaBa HeJsierka, BiZITak JaBHIMU
foprctaMu OyJs10 BUPOOIeHO mpe3yMiriiii. TosoBHa i3 mMUX MPe3yMITIii Mmojsiraia B
TOMY, 110 KOJIU JBa 3000B’sI3aHHST MiXK TUMH K CTOPOHAMY CTOCYBAJIUCS OHOTO

! Maetbcst Ha yBasi, M0 He MOJKHA TIPE[ SIBUTH TMO30B aHi Ha TiACTaBi mepBicHOTO, aHi Ha mizcTasi
HOBOTO 3000B’SI3aHH.

2 Mlompasza, 15T 3TagKa 3aKOHOMIPHO TMOPOKYE 3aTMTAHHS, YOMY Ieil BUMAZ0K KBaTi(hiKyeThest sK
HOBallisA, a He sK BigictynHe. OHAK MepIiojKepesa He JaloTh BiAMOBIiI.
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[pezMeTa, TO 3Bificu POOUIIOCS MPUITYIIEHHS, 1[0 MaJia Miciie HoBalis (Oiibl misHe
3000B’A3aHHS BBasKaI0CsA TaKUM, 1110 3aMiHUI0 c06010 Oiabin gaBHe). OxHak mmij yac
Koudikariitnux pobit immeparop IOcrunian ckacyBas Oyab-sKi Mpe3yMIIIi 1010
I[OTO 1 MOCTAHOBUB, IO animus novandi Mae OyTH YiTKO i HeJIBO3HAYHO BUPAKEHUI
CTOPOHAMM — y IIPOTUJIEKHOMY Pasi CJiji BBaXkaTH, 110 HOBallid He Masa Micud. B
iMIIepaTopchKiii KOHCTUTYIT BKasyBajaocs Tak: «KojaHa 3MiHa, sikolo O BOHA He
Oy.ia, He BifOyAeThCs 3 MEPBICHOI0 BUMOTOIO, i BCI TIOJIOKEHHS IIEPBICHO yCTaHOBJIEH]
3JUIIATHCS YMHHUMH, 1 BCe B MOJAJIBINIOMY yKJIaaeHe Oy/ie BBAKATUCS TOJATKOBUM
JI0 TIEPBICHOTO, SIKIIO TiJIbKU TIepBicHe 3000B’s13aHHs He OYJI0 TPSIMO CKAaCOBAHO, i
IIpU IOMY BHPa3HO He OyJI0 BKa3aHo, 0 HACTYITHE MAa€ 3aMiHUTH cOOOI0 MepPBiCHe.
[, 3arasom kaskyun, Mu IOCTaHOBJISIEMO, 11106 HOBAIlisl BYMHSLIIACS Ye€Pe3 HAMIp, a He
B cuJy camoro mpasa...> (CJ. 8.42.8).

SIKIo YoTHpPHU TiepesiiueHi yMOBU BUKOHYBAJIKCS, MaJia MicIle HOBaIlis, sIKiit OyB
BJIACTUBHI JIBOICTUI MPaBOBUil e(pEKT: 3 OAHOr0 OOKY — IPaBONPUNIHHSAIOYUII, 3
iHTIoro — mpasoyTBopiotounii. [IpaBonpunuHsounii eceKT HOBAITil TOJIATaB 30KpeMa
B TOMY, II[0 Y€pe3 HOBAII0 MPHUITMHSIIOCS MEPBiCHe OCHOBHE 3000B’sI3aHHS, a Pa3OM
3 HUM TaKOX i akiecopHi 3060B’s13aHHs, 10 3abe3euyBaii HATeKHe BUKOHAHHS
nepBicHOro ocHoBHOrO. IOQJian McaB: «JKIO KPeUTOP CTUITYJIIOBAB HEYCTONKY Ha
BUIIAJ0K, SIKIIO TPOIIi CBOEYACHO He OYAYTh CILIayeHi, TO Iic/s TOTo, K BigOymacs
HOBallist, I CTUILYJIsALis Olbiie He Mae cuny (Dig. 46.2.15). «Ilicis Toro, K 3aKOH-
HUM YMHOM YKJIajleHa HOBAIlisl, TPUTTHHSIOTHCS IIOTEKN 1 3aCTaBa, i BijicoTKM Oisbiie
He HapaxoBYIOTbCs», — 3a3HauaB [lano (Dig. 46.2.18). Ao ctopoHn BUMHAIN
HOBAIIIO MICJIsI TOTO, SIK CTPOK BUKOHAHHSI MEPBICHOTO 3000B’sI3aHHS YK€ MUHYB
(TOGTO TMi/1 Yac MPOCTPOUEHHST OOPKHMKA), TO B TAKOMY Pasi MicJIsl JOMOBJIEHOCTI TIPO
HOBAINIO CTPOK TIOHOBJIOBABCS 1 MOYMHAB CIJIMBATHA 3aHOBO (BiATIOBITHO 10 YMOB
HOBOIO 3000B’s13aHHsI, a00 BIAIOBIZAHO 0 YMOB IIEPBICHOTO 30008’ A3aHHS, SIKIIO BOHO
B I1ill YacTuHi He 3MiHnocs ). [Ipu IbOMy PU3HUK BUTIAJIKOBOTO 3HUIICHHS YU TOTIKO-
JUKEHHS pedi, siKa Imiisraia nepeiadi KpeauToposi, (el pusuk mpu MpOCTPOYEHHI
nepexo/B Ha GOPJKHIKA) 3HOBY MOKJAAaBCsT Ha KpeauTopa. [1po 1e nucas Yibiian
y 46-ii kau3i «Komenrtapis 10 CabiHar: «SIKIIO s CTUITYJIIOBaB, 10 MeHi Oye nepe-
naHo paba Crixa, i Ko GOPKHUK TIPOCTPOUMB MepeaHHs MEHi 1[bOTO paba, s1 3HOBY
CTUITYJIIOBAB Tiepeady MeHi 115010 K CTixa, To pu3uK Oijbllle He TOKJIAMAETHCS HA
GOpIKHUKA 32 CTUITYJIAIIEI0, TaK HaYe MpocTpoyeHHs ycyHeno» (Dig. 46.2.8).

Bupastowo 0co6/MBiCcTIO TaBHBOPUMCHKOTO MOHSITTSI HOBAIIl € Te, M0 MPaBy
JlaBaporo Pumy Gysia Bijoma Tak 3BaHa «HeOoOXiHA HOBallisi» (novatio necessaria).
Ha Bigminy Big 3BuuaiiHOl HOBaIlil, sika cTaHOBMJIA 06010 BepOaJbHUN KOHTPAKT,
«HeoOXiIHa HOBaIlisl» BiAOyBasacs He3aIe;KHO Bijl BOJI cTopiH. « HeoOxinHa HOBaIlis»
CTaHOBMJIA COOOI0 HACIIOK TPAaHC(OPMYIOUOTO BILTHBY CYIOBOTO MPOBA/KEHHS HA
npeaMeT 3000B’s13aHHs. Tak, 10 Mpe/ sIBIEHHsT TI030BY MPEAMETOM 3000B’sI3aHHST €
dare, facere, praestare — 060B’s130K aTH, 3poOUTH un TepeaaTr. Ilicsst pe IBJIeHHST
M030BY YHACJiI0K 3acBiguersst criopy (litis contestatio) 3000B’si3aHHsI 1aTH, 3POOUTH
Y TIepeaTh MPUIMHSIOCS 1 3aMiCTh HOTO BUHMKAJIO HOBE 3000B sI3aHHS — IiIKO-
puThcs MailbyTHhOMY pilnerHio cyxy. Ilicis yxBajieHHs: pillieHHsT 1e 30008’ I3aHHs
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3aMIHIOETHC illle THIIUM — 3a0BOJIBHUTH BUMOI'Y OOPKHHMKA B TOMY 00CSI31, Y IKOMY
BuszHaunB cy/ (Gai. 3.180).

Bucnoexu. Takum unnoM, 1ig HoBalielo B Jlaubomy Pumi posyminu saminy
OJTHOTO 3000B’s13aHHs iHIINM, 200, iHaKIIe KasKydH, mepexiz 60pry B HoBe 3000B’s-
3anHs. | xoua Taka jgediniiis 3arajom 1moAiGHa 10 Cy4acHOTO PO3YMiHHSI HOBAI],
OJTHAK aHaJi3 PUMCHKUX TIEPBOTBOPIB JIA€ Mi/ICTABY JIJIsI BUCHOBKY, 1110 TIOHSTTS HOBA-
1i1, SIK HOTO TPAKTYBAIHU JaBHBOPUMCHKI I0pUCTH, OyJI0 3HAYHO MIUPIITUM BiJ Cydac-
HOTO TIOTPAKTyBaHHS 11i€l Kareropii. Hacammepes 1ie moB’s13aHO 3 TUM, 1110 HOBAIlis
OXOILIOBajIa co600 TaKOXK 1 3aMiHy cTopiH 30008’ s13aHHst. OKPIM TOTO, PUMCHKOMY
npaBy OyJio BiloMe MOHSATTS Tak 3BaHOI «HEOOXiHOI», ab0 MpollecyaabHOI HOBAIILII.

Jluist Toro, abu Majia Miciie HoBallist, HeoOXiaHUM OyJ10, 1100 a) 1epBicHe 30608 s~
3aHHsT (hakTHUYHO icHyBaso i O6yso mificium (prius debitum); 6) HOoBe 3000B’s13aHHS
daxTruno icHyBaso i 6yJo giiicium (nova obligatione); B) HOBe 3000B’s13aHHS Jie Y
4oMy Bizpistsiiocs Big nepsicHoro (aliquid novi); T) CTOPOHM MaIy HaMip BUNMHUTH
HoBalio (animus novandi) i 1eit Hamip OYB HUMU OJHO3HAYHO i SICHO BUPAKEHMIA.

3a 3araJbHUM MPABUJIOM, HOBAIlid CJIyTyBaJa OHOYACHO i TIPABOTIPUITIMHSIOYIM,
i mpaBoyTBOpIOIOYMM fopuadHUM (hakTom. OjiHaK i3 bOTO TpaBuia Oy BUHSITKH.
Tak, HoBaIlisT Majia 3HAYEHHS TiJTbKK MTPABOIPUITHHSIIOUOTO (DaKTy y TOMY BHIIAJIKY,
KOJIM HOBe 3000B’sI3aHHSI, sIKe CTOPOHM Ma/ii HaMip yCTaHOBUTH, MaJIO FOPUANYHI
xubu, M0 TATHYJIN 3a co00I0 ioro HexilicHicTh. HoBallist Maia TiIbKM TIPaBOYTBO-
protounii eekT y pasi, Ko TepBicHe 30008’ s13aHHsI 0yJI0 HEAINCHUM i OOPKHUK,
BUMHSIIOUYM HOBAILiIO, 3HAB TIPO II€.
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Novation according to the law of Ancient Rome

Many of modern legal concepts have their roots in the jurisprudence of Ancient Rome. The concept
of novation is one of them. That is why it is vitally important to analyze the main provisions concerning
novation that were stated in ancient first-hand sources in order to improve modern theory on that matter.

The concept of novation is one of the classic issues in the realm of law of obligations. Thus much
attention was paid to it, and especially to the treatment of novation in Ancient Rome. The problem of
novation was addressed in the writings of such scholars as Yu. Baron, K. von Czyhlarz, H. Dernburg,
D. V. Dozhdyev, D. D. Hrimm, J. A. Pokrovs’kyy, B. Windscheid, and others.

The main objective of the paper is to provide an overview of the main provisions stated in ancient
Roman first-hand sources on the matter of novation and to suggest some practical implications that might
be entailed from those provisions.

In Ancient Rome novation is deemed to be a substitution of one obligation with another, or, in
other words, a transformation of debt into some new obligation. The conclusion is made that both the
primary and the new obligation had to be unilateral. Thus the author states that bilateral obligation was
not able to be turned into unilateral one through the novation. Also the elements of the novation are
defined. They are: (a) the existence and validity of the former obligation; (b) the existence and validity
of the new obligation; (c) the difference between the former and the new obligation; (d) clearly an
undoubtedly expressed intention of the parties to renew the obligation. Special attention is paid to the
problem of novation under some special condition. The legal consequences of invalidity of the former or
new obligation are also discussed.

Despite the seeming similarity of the definitions of novation in Antient Rome and in modern
Jjurisprudence, the Roman concept of novation was much broader, especially because it encompassed the
substitution of parties and the transformation of the obligation due to commencement of action.

Keywords: obligation; extinction of obligation; novation; delegation; expromission.
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CYTHICTb LLIKOAU, 3ABAAHOI 3AOUYUHOM XMUTTIO
®I3UYHOI OCOBM, LLIO MIAASITAE BIALLUKOAYBAHHIO
AEPXXABOIO

Posensiymo nonsimmsi, 6uou wxoou, 3a0anoi 310uuHoM Hcummio Gisuunoi ocobu, wo niorszae
6i0wK0dysai0 0epicasoro. 3pooaeno anaiis wunHoz0 YUsLIbHozZ0 3akonodaécmea Ykpainu, HayKoeux
nyOnixauii, docaidiceno npasosi dxcepena 6 uacmuni GiIOWKOOYEaNHs WKOOU, 3a80an0i NOMEPNiLoMy
KPUMIHATIOHUM NPAGONOPYUeniam. Busnaueno pisnosudu maxoi mainosoi wkoou, a came: sumpamu na
Ympumanis nedie30amuux ympumaniie nomepiozo; GUMpami Kpeoumopie nomepnozo 3a 002080pamu;
sumpamu na noxosanis; 000amKosi UMpPamiL, SKi GUKIUKAHT nepedcmMepmuoio X60poboio abo 6mpamoio
300p06’st nomepnozo; peanvii 30UMKU Ma YNYwena euzo0a, 3as0ani cyo eKmam UUSLILHO-NPABOBUX 6i0-
HOCUN CMePMIO 0COOU.

KimouoBi ciioBa: fiep:;kasa; MoTepIiiinii; KpuMiHaabHe TIPABOMOPYIIEHHS; TIKO/IA; BiJIITKO/IYBaHHSI.
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yHuBepcuteT nMenn SApocaasa Myzaporo, Ykpanna, r. XapbKoB.
e-mail: natalia. khmeleva@mail.ru ; ORCID 0000-0003-1052-6228

CyuiHocts Bpezia, NPUYMHEHHOTO NPECTyILIEHHEM sKu3HU (PU3UUECKOTO JINIa, KOTOPbIi Mojie-
JKHT BO3MENIEHHIO TOCY/IAPCTBOM

Paccmompenvl nonsimue, 6udvl 6pedd, NPUUUHEHHO20 NPECMYNICHUCM HCUSHU DUSUUECKO20 JUyd,
noonexcawezo 6osmeuenuio zocyoapemeom. Iposeden ananus deticmsyiowezo zpanicoancrkozo 3axonooa-
menvcmea Ykpaunvl, HAyuHvlx nyoruKayuil, Ucciedo8anbl NPAGoGvle UCTOUHUKYU 8 YACMU 603MEUCHIS]
maxozo epeda. Onpedenenvl PaA3HOBUOHOCIU UMYUECTIBEHN020 6Pedd, NPUUUHEHHOZ0 NPECTNYNIEHUCM
HCUSHU (PUBUUCCKO20 TUUA, A UMEHHO: PACX00bl Ha nozpebenue; JONOIHUMEIbHbIe PACX00bl, KOMOpble
BbI36ANBL NPEICMEPMHOL OONE3HBIO UL NOMEPEl 300P0BbsL YMePuLez0; Pealvivle YOLIMKU U YNyYueHndas
6612000, NPUUUHENHbLE CYOLEKMAM ZPANCOAHCKO-NPABOBBIX OTHOUEHUT CMEPTBIO JUYA.

KioueBbie ciioBa: ToCy1apeTBO; MOTEPIEBIINIT; YTOJTOBHOE PABOHAPYIIEHIE; BPE/L; BO3MEIEHHE.

Bcemyn. 1lusinbauii Kogeke Ykpainu B 4. 2 cT. 11 Bu3Hauae 3aBHaHHS NMIKOIN
iHIII 0cOO6i MiCTaBOIO /i BUHUKHEHHS [UBLIBHUX IIpaB i 000B’s13KiB. HasgBHiCTH
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IIKO/IM € MEPIIIOT0 i 000B’IBKOBOI0 YMOBOIO BUHUKHEHHS 3000B’sI3aHb Bi/IIIIKOLyBAHHS
mkoau. [[uBiIbHUI KOJeKC YKpaiHu He BU3HAYAE TAKOTO TMOHATTS SK «ITKOJa» 1
He BCTAHOBJIIOE MOTO 3MICT, @ TOMY HaBiTh y Pa3i BUMHEHHS KPUMIHAJIbHOTO Ipa-
BOTIOPYIIIEHHST BCE OJIHO MAlOTh OPaTHCS 10 yBaru MUBIIICTUYHO-TIPAaBOBI BU3HA-
YeHHS HIKO/IM, OCKIJIbKU BIJIIIKO/YBAHHS IIKOJAU — 1€ IHCTUTYT I[MBIJIBHOTO 1IPaBa,
He3aJeXHO BiJl BUJY MpPaBOMOpylieHHs (aJAMiHICTpaTUBHE, KPUMIiHAJIbHE TOIIO).
Tomy icHyioui B IIUBIJIBHOMY 3aKOHOJIABCTBI TJIyMaueHHS MIKO/M, 11 3MICTY Ta BUJIIB
ITOBUHHI OJIHAKOBO 3aCTOCOBYBATUCS HE3aJI€KHO BiJl TOTO, SIKUM JIeJIIKTOM BOHU
CITPUYMHEH] — IUBIIbHUM 41 KpuMinanbHuM. [le BUTIIMBaE 3 PUPOAN €TMHOTO
IOPUANIHOTO (DAKTY, SIKWIA, 3 OJHOTO OGOKY, € IiICTABOIO MPUTSTHEHHST 0COOM /10 KPH-
MiHaJIbHOI BiZIIIOBiIAJIBHOCTI, a 3 iHIIIOTO, — 10 IIMBLIHHO-TIPABOBOI Bi/[IIOBiIaIBHOCTI
B pasi 3amMo/lissHHA 3JI0Y4MHOM MATHOBOI IITKO/IU.

Ananiz nimepamypnux oanux i nocmanoska 3aoaui docaioxncenns. Oxpeciena
npobaemMaruka OyJia IIpeAMeTOM AOC/IIKeHHS TaKuxX ydeHux, sk I. A. AtaHecsH,
C. IL. Tony6sitrikos, B. T. Besnenkin, M. 1. Tomoscbkwuii, O. 1. Kyunncska, B. T. Hop
Ta IHIIM, SIKi JIOCJTI/IKYBAJIA TIOHSITTST IIIKO/IH, 1i Pi3HOBUH, Cy0'€EKTUBHUN Ta 00’ €KTUB-
HUIi Xapakrep To1o. IIpoTe 0HOBJIEHHS HOPMAaTHBHOIO MaTepialy, 30KpeMa 3MiHU /10
[MuBinbHOTO KOZIEKCY YKpaiHu, MPpUIHATTSI HOBOTO KpUMiHAIBHOTO TIPOIECYaThbHOTO
KOJIeKCY YKpaiHH, He MOKe He BUKJMKATA HAYKOBUIl Ta NPaKTUYHUI iHTEpeC 10 Hel
B YMOBaX CbOTOJICHHSI.

Mema i 3a60anns cmammi — 3'sicyBaTH CyTHICTD TITKO/H, 3aBIAHOI 3JI0YMHOM
JKUTTIO (Di3UUHOI 0COOH, IO Mi/IIATAE Bi/IKOLYBAHHIO JIE€P/KABOIO.

Ocnoena wacmuna. Bignosigno no cr. 3 Koncrurtynii Ykpainu JoauHa, il
JKUTTS 1 3710POB’sl, YeCTh i TiAHICTh, HEAOTOPKAHHICTH 1 Ge3lleka BU3HAIOTHCS B
Vkpaini HallBUIIOIO collianbHoo MiHHicTIo. [IpaBa i ¢cBOOOIM MOANHYN Ta IX TapaH-
Til BU3HAYAIOTh 3MICT i CIIPSIMOBAHICTH MiSATBHOCTI Aep:KkaBu. Jlep;kaBa BiMmoBinae
nepe;i JIOANHOIO 32 CBOIO MisIbHICTh. YTBEPIKEHH 1 3a0e31eueH s mpaB i ¢cBOOO/I
JIOJINHU € TOJIOBHUM 000B’s13K0M Jep:kaBu. 1[i KOHCTUTYIIINHI TTOJIOKEHHS] BKa3y-
I0Th Ha Te, [0 caMe JiepsKaBa TMOBUHHA 3/IIICHIOBATH Bi/IIIKOAYBAHHST MIKOANU 0CO0I,
sIKa TIOTEPIIijia BiJi KPUMIiHAJIBHOTO IIPABOIOPYIIEHHS, OCKIJIbKM BOHA B3sijla Ha cebe
TypOOTY 1IPO MiATPUMAHHS [IPABOIOPSAKY Ta 3abe3nedyents Oe3leKu BCiX 4ieHiB
CYCITiJIBCTBA.

TakuM YMHOM, HAWBAKJIWBINUM 3aBJaHHIM JIepsKaBH, IO MparHe CTaTh Ipa-
BOBOIO, € OXOPOHA JKHUTTSI Ta 37I0POB’sT 0coOM, peasbHe 3a0e31evdeHHsT mpas i cBOOO
KOKHOTO, BUKOPUCTOBYIOYH YCi MOXKJIUBI 3ac06U [IepKaBHOTO BILINBY, OCKIJIbKH
(DYHKI[IOHYBaHHS TIPAaBOBOI JIep:KaBU 0OYMOBIIIOETHCSI CaMe 3aI0BOJIEHHSAM i1HTEpeCiB
i motpeb ii rpomazss. Tomy 1IKoOzA, 3aBaHa MOTEPIIOMY BHACIIOK KPUMiHAIBLHOTO
MTPABONIOPYIIEHHS, TIOBUHHA Bi/IIITKO/IOBYBATHCS /lep;kaBoto. Came Tak Mae mpaiioBaTh
JEBUI MeXaHi3M BiIMOBIIAIBHOCTI JIepsKaBy TIepejt JIIOAMHOI0 y cepi rapaHTyBaHHS
ii mpaB i cBoOoA. TakuM unHOM Oyie 3abe31eueH0 BUCOKUI PiBEHb 3aXUCTY MPaB i
cBOOOJI JIIOIUHTL

besnepeuno, ¢iznune i ncuxiyHe 3710pOB’ST € OJAHUM 3 HAWBAKJIUBIIINX JITOJI-
cbKuX Osiar. BeecBiTHST opraHisallisi OXOPOHM 3[[0pPOB’S] BU3HAYAE 3/I0POB’ST SIK CTaH
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IIOBHOTO COIIaJIbHOTO Ta (Hizio0riyHOro 6JIaroImoIyddsi, KOJU BCi (OYHKILT JIIOMHM
YPiBHOBa)KEH1 HABKOJMIIHIM CBITOM — IIPUPOJHUM Ta collianbuuM. Lle nae mijgcrasu
i Pi3UIHIM 3/10POB’SIM BBa)KaTH TaKWI CTaH OPraHi3My Ta OPTaHiB JIOAWHU, TIPU
SIKOMY BOHA MOJKE iCHYyBaTH i BUKOHYBATH COIiaabHi (yHKIIii Oe3 Oy/Ib-sIKux oOMe-
JKeHb (Di310JIOTIYHOTO TA COIIATBHOTO XapaKTepy.

YunHe 3aKOHO/IABCTBO HAIIIOI JIepsKaBU He CYNepeyruTh MiXKHAPOIHOMY 3aKOHO-
JIABCTBY I TAKOK 3aXMUINAE 370POB’st OYIb-SIKOI JIIOAUHI. 3aBIaHHs HIKOAK 310POB 10
3a1o/1ifoe 0cobi B 6araThOX BUIAAKaX BEIHUKY (Di3UUHY, MOPaJbHY U MaTepianbHy
Koy (OCTaHHE TOB'si3aHe 3 BUTPAaTaMM Ha BiJIHOBJIEHHS 37I0POB’S, JTIKyBaHHS I
peabimiTaltiio).

DiznyHa 1rKo/ia — 11 CIPUYMHEHI BHACIIOK 3JI0YMHY HeraTUBHI 3MiHU (hi3ny-
HOTO i1 IICUXIYHOTO 30POB’sl TIOTEPIILIOI 0cOOH, BUpasKeHi B pisHux opmax (CMepTh
JIIOIMHU, 3ATO/IITHHS TSKKUX, CePeTHIX UM JIETKUX TLIECHUX YITKO/KEeHb, TOPYIITeHHS
MICUXIYHOTO CTaHy 0CcOOM, 3MiHI Y HOPMaJIbHOMY PO3BUTKOBI opraHiamy i T.i.). Tomy
MTOBHICTIO TIOIIJITEMO BUCJIOBJIEHY B JIITEPATYPi YMKY, TII0 3aBIAHHS KON 3/[0POB’TO
JIIOJIMHU € HETAaTUBHUM YMHHUKOM i JIJIST CYCIJIbCTBA B IIJIOMY, SIKE TaKOXK MOTep-
mae€ BiZi BTpatu abo 3HUKEHHST COIaJbHOI aKTMBHOCTI KOKHOTO 3 #oro uieHis [1].
OTixe, 3/104MH CHPUYMHSIE HACTAHHIO TIKIVIMBUX 3MiH B TiJieCHIN (MaTepiaJibHiil)
cepi moTepmizoro mif i€l0 BU3HAYEHNX 30BHINIHIX BIIMBIB. Taki 3MiHN B TiJecHii
cdepi cpruurHSIOTH 00 MOXKYTh CHIPUYUHUTHA HETATUBHI 3MiHV B ICUXIYHIN cdepi
ta (a60) B MaliHOBII cepi.

HasiBHicTh mIKoiM € 000B’SI3KOBOIO YMOBOIO JIETIKTHOTO 30008’ s13aHHs [2]. Came
3aMO/iSIHHS 1IKOJU € I0PUINYHUM (DAKTOM, IO TATHEe BUHUKHEHHS [TPaBOBIHOCHH.
[Ipu BiZicyTHOCTI MIKOAW NMUTAHHSA MPO JIEJIKTHY BiJINTOBIAIbHICTD BUHUKHYTU HE
Mosxe [3, ¢. 19]. Takum 4UHOM, MKOAA CJAYKHUTH O3HAKOKO BiJMOBITHUX 3000B’s13aHb
SIK TaKWX.

ITixg mrKos010 PO3yMIIOTHCST HECTIPUSATINBI Uit cy0'€KTa MUBIIBHOTO TIpaBa
MaliHOBI ab0 HeMaWHOBI HACJIKHU, 1[0 BUHUKJIN B PE3yJIbTaTi TONIKO/KEHHS 4u
3HUIIEHHST HAJeKHOro oMy MaliHa, a TaKOXK B pe3yJsibraTi CIPUYMHEHHS KaJlillTBa
abo cMmepri disuuHiii ocobi [4, c. 58].

[MTkona Mozxe Oyt 3aBmaHa ocobi abo maitHy. TakuM YMHOM, 3a TTiCTaBaMU
HOPYLIEHOro GJiara IKoJa IOALISEThC: MaliHoBa (MaTepiaibHa); HeMaliHoBa |3,
c. 20]. HemaitnoBa mikoja BKJIIOYAE B cebe MIKOMLY JKUTTIO Ta 3[0POB’I0, a TAKOK
MopaJbHy Koy ((hDU3WUHI Ta MOPAJIbHI CTPAKIAHHS ).

JKurrst — 11e Te HemarepiasbHe 6J1aro, sike IPU MOTO BTpaTi He MOKe OYTH Bijl-
HOBJIeHO. Pa3oM 3 TuM, 3aBaHHst cMepTi 0c00i TaKOXK TSTHE 3MEHIIEHHsT MalHOBHUX
6J1ar moTepIioro abo ocib, sKi 3HAXOAATHCS 3 HUM B IIEBHUX BifiHOCHHAX (HAIpu-
KJIaJ, HOTO YTPUMAHIIIB, KPEAUTOPIB, CTPAaXOBUKA TOIIO). TakKMM 4MHOM, TIKOa TTIPU
3aB/IaHHI CMEPTi CKJIAJIAETHCA 3:

— mopymieHHst ab0 MPUITMHEHHST HeMaTepiaibHoro 6Jara (GKUTTs);

— HasIBHOCTI MaiiHOBOI Imikoau (BTpaTa 3aco0iB yTPUMaHHsI, BUTPATH Ha IOXO-
BaHHA TOIIO);

— 3aBJIaHHS MOPAJLHOI KON,
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3aBmanHs cMepti 0co6i HEOOXITHO PO3TJISAAATH K MAailHOBY IIKOLY BiTHOCHO
THX Cy0'€KTIB, IKi 3HAXOIWJINCH HA YTPUMAaHHI MOMEPJIOTO, € HEMAI€3aTHUMU dJie-
HaMu cimM'T i BTpatuiim MaTepiaibHi 3aco0u, sIKi HajaBaB IM TOMEPJUI Ta sKi Gyan
JUUIS1 YiIeHiB ¢iM’T OCHOBHMM JiKepeJsioM icnyBaHH4 [6, ¢. 137]. Kpim Toro, MaitHoBOIO
HIKOJIOI0 € BUTPATU Ha 1M0X0BaHH:. /{0 yKcsa TakuX BUTPAT MOKHA BiJ[HECTU OpraHi-
3aIliiiHi 3aX0/I HA TTOXOBAHHS TA 3aMOBJIEHHS PI3HOMAHITHUX MPUJIAJTb /IJII TTOXOPOH:
TPAHCIIOPTY, 3BUYAHUX PUTYAJbHUX MOCJYT, BIHKIB, Oropoxi Toto [7, ¢. 19 — 22].

Y 1nuBiJIbHO-TIPABOBIN HayIli CcIIpaBe/I/IMBO HA3WBAETCS 1€ OJIHA TPyIa BUTPAT.
30KpeMa, BKa3y€eThCs, MO MiJJIATA0Th BiINTKOYBAHHIO i BUTPATH, TTOB’sI3aHi 3 yTpa-
TOIO 3/I0POB’d, dKe Tpu3Beso /10 cMepti [8]. MoBa iijile Tpo BUTpaTH HA CTOPOHHIN
JOTJISI, JIIKYBAHHs, IO/IATKOBE XapuyBaHHsl, TPUAOAHHS JIiKiB, CAHATOPHO-KYPOPTHE
JIKYBaHHS, IPOTe3yBaHHs, HAOYTTs CIeliaJbHUX TPAHCIOPTHUX 3aC00iB, SAKIINO
BOHM (DAKTUYHO 3/IHCHIOBATINCH 32 TEPiOJ] BiJl HENMACHOTO BUMAJKY /0 CMEPTI TOMY-
BasbHMKa. Takox mopinsiemo aymry M. C. Majeina, 1o gKIino 4yepes3 JesdKUii dac
ocoba, sIKiif OyJI0 CIPUYUHEHO KaJIIITBO, TOMpPe i Oy/ie BCTAHOBJIEHO, IO CMEPThH
rOJIyBaJIbHUKA € HACJIJIKOM 3aXBOPIOBAHHS UM YCKJIQJHEHHS, SIKe BUKJIUKAHE TPaB-
MOIO, TO OTO YTPUMAHI[I MAlOTh IPABO Ha Bi/IITKOAYBAHHS MTKOAM BiJl epxKaBu. Taki
BUTPATU 1HKOJIU HA3UBAIOTh J0/JaTKOBUMU. [[0/1aTKOBI BUTpaTU — 1le He3arJaHOBaHi
JIOIATKOBI BUTPATH, sIKi ITOHIC a00 MOJKe TOHECTH MOTEePIiINi BHACKIL0K 3aBJaHHsI
oMy MaitHOBOI ITKO/IH.

Jlo ckyany 30UTKIB, 3aBIaHUX CMEPTIO (Hi3UIHOT 0CcOOH, SIKi Mi/JISITAI0Th Bijl-
IIKO/IYBaHHIO JIEP;KaBO0, HEOOXITHO BKJIOUNUTH TPAHCIIOPTHI BUTPATU Ha TPUI3JI
GJIM3BKIX POINYIB 3 1HIINX HACEJEHUX ITYHKTIB; BUTPATH HA OIIATY iX MPOKUBAHHS,
XapuyBaHH$; HaZlaHHs1 0co0aM, siKi 6epyTh y4acTh B MOXOBaHHI, MEAUYHOI JOIMIOMOIH
(4epryBaHHsI MeJICECTPU, BAPTICTh JIKIiB IIPX HEOOXIAHOCTH TOIIIO), OIJIATa MOIITOBUX
Bi/ITIpaBJieHb (B TOMY YHMCJII MiXKHAPOIHUX ), TeJerpadHUX MOBiIOMJIEHD, TeTe()OHHNX
nepeMoBUH To10. Hanpukiaz, onsata BUTpaT BiiCbKOBOT YaCTUHU, 110 3/1I1CHIOBA-
JIUCSI B 3B’SI3KY 3 BIJIPSI/PKEHHSIM COJIZIaTa-CTPOKOBHMKA Ha MOXOPOHM (TIPoi3, 1060Bi
TOIIO).

BimmkoayBanHs jepKaBo0 HEMAaWHOBOI IKOAM SIBJISIE COOOI0 KOMIIEHCAIIIO
MOpPaJIbHOI MIKOANU OJM3bKUM, SIKi MOCTpPakIaau BiJ BTpaTH. 3rifIHO 3 YNHHUM
3aKOHOaBCTBOM KOMIIEHCAIlisI MOPAJbHOI IIKOAU SIBJISIE COOOI0 OIUH i3 3araJbHUX
criocobiB 3axucty nuBiapbHUX mpaB. M. M. Maseina BijMidae, mo cam (hakT KOMITeH-
cartii MOpaJIbHOI IIIKOU, SKHUI1 CBI[YUTD IIPO 3aXUCT 3aKOHOM IIPaB 0COOM, CIIPABJISIE
MO3UTUBHUI BIIMB Ha NCUXIYHUI CTaH IIOTEPIILJIOro, BCeJIsE BIPY B CIIpaBe/l/INBICTD;
Ta HaBIIAKH, SKIO TIPaBO 3ajMiIac 6e3 3aXuCTy MOpPajibHi Ta (DI3UYHI CTpasKIaHHS,
TO TI€ I0JJaTKOBO TPaBMYE TCUXIKY MOTEPIIJIOro, 10 MPU3BOAUTH HOTO 710 CTaHy
6e3Buxoi, Gesnpas’s, Hecsoboau |9, c. 46].

B topuanuniii giTepaTypi BUCIOBIIOIOTHCS TIPOMO3UIIi MIOI0 3aKPITJIEHHS <ITpe-
3YMITI MOpaJbHOI MIKOAM». 3a Taky Hpe3yMIilito BucjaosaoBases A. M. Epzeses-
cokuii [10, c. 217]. B. B. Biaagumuposa BBaka€ HeOOXiJHUM BBECTH MPE3YMIIIIIO
3aBJIaHHS MOPAJIbHOI IKOAM Cy0’€KTy, 1110 HoTepiiB Bix smounny [11, ¢. 8]. Anaso-
riunoi aymru gorpumyiorsest K. 1. Toamy6es, A. B. Kinoukos, C. B. Hapixuuii [12].
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YcraHoBJIeHHST TPE3YMIIIIi1 3aB/IaHHsI MOPAJIbHOI HIKO/U TTOTEPIIIOMY /103BOJIUTD
nependavaTH MOPAIbHY MIKO/Y, THM CAMUM TT030aBJISIOYN IUBIIBHOTO TO3WBAYA Bil
HEeOoOXIiTHOCTI JIOKa3yBaHHs ii 3aBAaHHs. [Ipe3yMmInlis MOPaIbHOI IKOAN He Tepe/-
6ayae KOMITeHcallil KOHKPeTHOI cyMu. Po3mip KomImeHcallii MOpaabHOI MIKOAH, ii
CITIBMIPHICTh MOPAJIBHUM Ta (DI3UUHUM CTPAKIAHHAM ITOBUHHI JIOKA3yBaTUCS BCIMa
nepea6aYeHUME 3aKOHOM CIIOCOOAMH.

006z2060penns pesyavmamis docaioncenns. 1licyMoByOUN BUKIaleHe, HEOO-
Xi7THO BiIMITUTH, IO i/l KOO0 B IIMBITLHOMY TIPaBi PO3YMIIOTbCS HECTIPUSATIUBI
JUIsT 0cOOM MallHOBI Ta HEMAHOBI HACJIIKU, [0 BUHUKIW B Pe3yJbTaTi MOIIKO-
JUKEHHS YW 3HUIEHHS HAJIeKHOTO OMY MaifHa, a TaKOX B Pe3yJbTaTi 3aBHaHHS
KasinTBa abo cmepti (isuuHiil ocobi. 3a XapakTepoM MOpyHIeHOro GJara MrKo/ja
JIJINTHCS HA MAlHOBY Ta HeMaWHOBY.

BizmikoayBaHHs MaiiHOBOI IIKOAM, 3aBJaHOI 11030aBJEHHIM KUTTS, IOJISATAE Y
BUILJIATI IJIATEXIB HEJI€3/JaTHUM YTPUMAHIISIM, KOMIIEHCAIlil JI0J]aTKOBUX BUTPAT,
BI/INITKO/IyBaHHI BUTPAT Ha TIOXOBAHHS, a TAKOK BiIIIKOMYBAaHHS peaJbHIX 30UTKIB
Ta YIyIIEHoi BUTOI ocobaM, siKi moHecn Taki 30uTku. Buriata marepiaibHoOl 0110-
MOTH MOBHHHA BUKJIIOUATUCH, SIKIIO 0004, SIKiil 3aM0/lisTHO 30UTKH, paHilie yKiaja
JIOTOBIp CTpaxyBaHHs i OTPUMYE CTPaxOBi BUILIATH, a TAaKOK KOJIM 0coba 3a3Hajia
VIIKO/UKEHHS 37I0POB’S UM BTPATUJia TOAYBAJIBHUKA, ajle OIEPKYE 3a I1ie epKaBHY
JgormoMory abo TeHcio. Y Tol ke yac HeoOXiJHO BCTaHOBUTH MiHIMaJbHI Ta Mak-
cUMaJIbHI MeKi MaTepiaJbHOI KOMIIEHCAITil TTOTEPITIJINM Ta CTPOK, TTPOTSTOM SIKOTO
MOTEPIININI MA€ TTPABO HA MaTePiajbHY JIOTIOMOTY.

BiukoyBaHHs HEMaitHOBOI TIIKOJIN SIBJISIE COOOI0 BUILIATY KOMITIEHCAITIT MOPaJIb-
HOI IIKOAM THM (DI3UIHUM 0c00aM, SIKi 3HAXOANJINCH Y TICHOMY HEMailHOBOMY 3B’SI3KY
3 TIOMEPJINM 32 MOTO JKUATTS 1 B Pe3yJIbTaTi HOro cMepTi 3a3Han (hi3sUIHUX 1 MOpaJib-
HUX CTPAKIAHb.

Bucnosexu. Y BimHOCMHAX 3 BiJIIKOJYBAHHS JepP:KaBOIO MIKOJM, 3aBJaHOI
M030aBJIEHHSIM JKUTTSI, iICHYE OTOCEPEIKOBAHNN MPUIMHHO-HACIIIKOBUII 3B’ S30K.
[MIkoma 3aBaaeTbess ogHomy cyb’ekTy (disuuniii ocobi, ToMepaoMy), Ta Pe3yJib-
TaTOM TaKMX Jill, KpiM TOro, € MailHOBi BTpaTH Ta HeMaitHOBa IIKOJa IHIIUX OCib.
3MicT 3060B’s13aHHS 3 BIANIKOAYBAHHS LIKOAM, 3aBJaHOI 1M030aBAECHHSIM KUTTS
0co0M, 3aBXKAM HOCUTHh MAaifHOBHI XapakTep. Y CKJaJ MalHOBOI IIKOAM ITOBUHHI
BKJTIOUATHCS: BUTPATU HA YTPUMAHHS HE/i€3/[aTHUX YTPUMAHIIIB TIOMEPJIOTO; BTPATH
KPEIUTOPIiB TOMEPJIOTO 3a JIOTOBOPAaMU; BUTPATH HA TIOXOBAHHS; /I0JIATKOBI BUTPATH,
CIPUYMHEH] TIPEACMEPTHOIO XBOPOOOIO ab0 YIIKOIKEHHSIM 37I0POB’sI TIOMEPJIOTO;
peasibHi 30MTKHU Ta yIIyllleHa BUT0/a, 3aBAaHi cy6’e€KTaM IMBiJIbHO-TIPABOBUX Bijl-
HOCHH CMEPTIO 0COOM.
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The essence of the harm caused by the crime of a natural person, shall be reimbursed by the
state

By harm in the civil law is understood as unfavorable to the persons economic and moral consequences
arising from damage to or destruction of property belonging to him, and as a result causing injury or
death to an individual. The nature of the violated good, the damage is divided into proprietary and
non-proprietary.

Compensation of the property harm caused by a deprivation of life, is the payment of fees
incapacitated dependents, compensation for additional costs compensation for the funeral expenses and
the compensation for the actual loss and lost benefits to persons who suffered such losses. The payment
of financial assistance should be excluded, if the person who has suffered damage previously concluded
the contract of insurance and receives insurance payments, as well as when a person has suffered health
damage or has lost its breadwinner, but receives a public assistance or pension. At the same time, you need
to install minimum and maximum limits of financial compensation to the victims and the period during
which the victim is entitled to financial assistance.

Compensation of non-pecuniary damage is a compensation for moral damage to those individuals
who were in close inevitably connection with the deceased during his lifetime, and resulting in his death
suffered physical and mental suffering.

In relation to the state compensation for damages caused by the deprivation of life, there is an
indirect causal relationship. Damage is applied to the same subject (natural person, deceased) and the
result of these actions in addition are property losses and moral harm to others. The content of the
obligation of reparation of the harm caused by the deprivation of human life, is always proprietary
in nature. Part of the property damage should be included: the costs of the disabled dependants of the
deceased; the loss of the creditors of the deceased under the contracts; funeral expenses; additional costs
that are caused by the suicide disease or impairment of health of the deceased; actual damages and lost
profits caused to the subjects of civil relations of death persons.

Keywords: the state; the victim; the crime; the damage; compensation.
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NMPUHLUUI BEPXOBEHCTBA TIPABA 'Y HORMOTBOPHlﬁ
AIAABHOCTI OPIT'AHIB BUKOHABYOI BAAAU

Cmammio npucesueno O0CHONCEHHIO NUMAHH NPUHUUNIG HOPMOMBOPUOT OiAIbHOCMI 0p2amie
sukonasuoi eradu ¢ Yikpaini. IIpoananizoeano nioxodu euenux 00 0CHOGHUX NPUHUUNIE NPABOMBEOPUOL
disinorocmi. Hazonoweno na neobxionocmi 0ompumanis npuniuny 6epxo6encmsa npasa 6 HOpMomeopuii
disiibrocmi opeanie 6UKOHAGUOI 6AA0U 3 Memolo 3abesnedenns i 3axucmy npag i c6o600 moounu ma
ZpomadsHuma.

KiiouoBi cioBa: HOPMOTBOPYICTh; TPUHIIMIN HOPMOTBOPYOCTi; OPraHM BUKOHABYOI BJIAJI;
IIPUHITAIT BEPXOBEHCTBA MPABA.
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IIpyHnun BepxoBeHCTBA IpaBa B HOPMOTBOPYECKOI /1€SATEIbHOCTH OPTraHOB HCIIOJHUTEIbHOM
BJIACTU

Cmamvsi nocesiuyena uccaedo8anun 60NPOCca NPUHUUNOE HOPMOMEOPUECKOU O0esiMelbHOCU 0P2AHO8
ucnonnumenvroll eracmu ¢ Ykpauwe. IIpoananusuposanvi nooxodvl yueHviX K OCHOBHbIM NPUHUUNAM
npasomsopueckoli desmeavrnocmu. OmmeueHa HeoOX00UMOCMb COONOOCHUS NPUHUUNG BEPXOBEHCMEA
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npasa 6 HOPMOMEOPUECKOU OesIMeNbHOCIU OP2AHO8 UCNOTHUMENbHOU GLACTU 8 UYeAsX 00ecneuenus u
sauumovL npag u c60600 UeL06eKa U 2PANCOAHUNA.

KmoueBbie ci1oBa: HOPMOTBOPYECTBO; MPUHITUIIBI HOPMOTBOPYECTBA; OPraHbl UCIIOJHUTETbHOM
BJIACTH; TIPUHITUI BEPXOBEHCTBA MPaBA.

ITocmanoexa npoéaemu. HopmorBopua AisIbHICTh OPraHiB BUKOHABYOI BJIA/H,
il TOHATTH, 3MiCT, TTPABOBE PETYJIIOBAHHS 1 MPUHIMIIN 3/IHCHEHHS € OJIHIEI0 3
aKTyalbHUX TpobJaeM B YKpaiHi, sika, TOMPHU JOCUTh BEJUKUN 0OCAT TEOPETUYIHUX
JIOCJIIKeHb, 3aJUIIa€ BIAKPUTUM MUTAHHSA 3aKOHOJABUYOI perjaMeHTallil Ta
MIPAKTUYHOI peasiidailii HOPMOTBOPUOTO TPOIleCy B3araji i opraHiB BUKOHABYOI
BJIa/IU 30KpeMa.

Ananiz ocmannix docaioxcensv i nyodaixayii. JLocniyKeHHAM TPUHIUIIIB
MIPABOTBOPUOI 1 HOPMOTBOPYOI JISTbHOCTI OpraHiB BUKOHABUYOI BIAJW TIPUIIJSIN
yBary y cBoix HaykoBux npargx T. O. Yenyabuenko [1], B. [. Tonuapenko [2],
C. II. TTorpebusik [3], O. O. Tomkina [4], O. 1. Hammok [5] Ta iH.

Memoro cmammi € Bu3HauYeHHS MiCIlsl IPUHIIUITY BEPXOBEHCTBA TpaBa B
HOPMOTBOPUYill [[i47IbHOCTI OpPraHiB BUKOHABYOI BJIA/M B YKpAiHi HIJISIXOM aHATi3y
HAYKOBUX MIXO/IB /10 Ii€T TPOOIEMATHK.

Buxnao ocnoenoeo mamepiany. HopMoTBOpUY [MisS/IBHICTH OPraHiB BUKOHABYOI
BJIAJM MOXHA BU3HAUUTU gK MiSJbHICTH YIIOBHOBA)K€HUX OPraHiB (Jep>kaBHOI
BUKOHABYOI BJIaAM YKpaiHM Ta IX I0CAZ0BHUX 0Ci0) i3 CTBOPEHHS HOPMATHUBHO-
MIPABOBUX aKTiB Y MOPSIKY, CyBOPO PerJaMeHTOBAHOMY 3aKOHOJABCTBOM (3aJI€3KHO
Bi/l OpraHy HOPMOTBOPEHHS Ta BUJ/y CTBOPIOBAHOTO HOPMATUBHO-IIPABOBOTO
aKTa).

Y jeMoKpaTWuHiil MPaBOBill jep:KaBi HOPMOTBOPUICTH 6GAa3y€EThCST HA TEBHUX
NPUHIUIAX, SIKi PO3KPUBAIOTH OCOOJUBOCTI Ta XapaKTepHi 03HAKHU JePKaBHOI
JIiSJIBHOCTI 13 CTBOPEHHS, 3MiHU Ta CKaCyBaHHS HOPMATHBHO-TIPABOBUX aKTiB.

CyyacHa 1opuanyHa IyMKa I/l TPUHITMIIOM PO3YMi€ OCHOBHI 3acajiy, BUXIiIHI
iel, Mo XapaKTepU3ylThCs YHIBEpPCAJbHICTIO, 3arajbHOI0 3HAUYYIIICTIO, BUNIOIO
IMITEPATUBHICTIO 1 BifIOMBAIOTH CYTTEBI MOJIOKEHHS T€OPii, BUEHHS, HAYKH, CUCTEMH
BHYTPIIIHLOTO W MiKHAPOJHOTO TIPaBa, MOJITUYHOI, eP:KaBHOI Y IPOMAJIChKOI
opranizaiiii (TymMaHi3M, 3aKOHHICTb, CIIPABE/JIMBICTh, PIBHICTh TPOMAJSIH TIepe
3aKOHOM TOTIIO).

YpaxoByioun, 1o Ha CbOTOJHI MUTAHHSA 3aKOHOIABYOTO PETyJTIOBAHHS
HOPMOTBOPYOI AISMBHOCTI 3aJUIIAETHCS BIAKPUTUM i aKTUBHO OOGTOBOPIOETHCS
IOPUCTAMU-HAYKOBISIMU 1 TIPAKTUKAMHU, J0JIATKOBOTO JOCTIKEHHSI TIOTPEOYIOTH came
MPUHITUTTA HOPMOTBOPYOI JISLIBHOCTI SK 11 MATPYHTS.

3akonoM Ykpainu «Ilpo 3acaam nmepskaBHOI peryiadaToOpHOI MOJITUKU Y
cdepi rocroaapchbKoi AisIbHOCTI», SKUM BPEryJIbOBaHO OCOOJMBOCTI CTBOPEHHS
HOPMATHUBHO-TIPABOBUX aKTiB, MO MAIOTh O3HAKU PETYJSATOPHOTO aKTa, OKPEMOIO
CTAaTTE0 BU3HAYEHO NPUHIUIIU JEPKABHOI PEryyissTOPHOI MOJITUKU, IKUMU
€: JominbHicTh (0OTPYHTOBaHA peajibHa HEOOXIAHICTh y IPUIHATTI came 11bOro
HOPMAaTUBHO-TIPABOBOTO aKTa); aJleKBATHICTH (BIMOBIHICTD 1 CIiBBIIHONEHHS
BUJly HOPMaTHBHO-IIPABOBOTO aKTa MOTPeOi it BUMOraM y peryJIioBaHHi BifMOBIAHUX
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CYCIIJTbHUX BifiHOCUH); e(peKTUBHICTHh (JIOCATHEHHS MAKCUMAJTbHUX MO3UTUBHUX
pe3yJbTaTiB i3 MiHIMaJbHUMU 3aTpaTaMu BHACJIJOK peaJizallii Bi/[IOBiJIHOTO
PEryJIITOPHOIO aKrta); 36asaHcoBaHicTh (3abesredeHHst OajaHcy iHTepeciB cy0’eKTiB
TOCIIO/IAPIOBAHHS, TPOMA/ISIH Ta JIepKaBW MPU peastizallii peryJssiTOPHOI TOJITUKN);
nepen6GadyBaHicTh (MOCJIIOBHICTD Y peastisariil peryisiTOpHOI TTOJITUKY, BiNOBIHICTD
MOCTaBJEHUM TIJTaHAM 3 TIJTOTOBKH TTPOEKTIB PEryJATOPHUX aKTiB); TPO30PICTh Ta
BpaxyBaHHS TPOMAJICbKOT AYMKH (BiIKPUTICTH JIiHl PETYJATOPHUX OPTaHiB Ha BCiX
eTamax peasiszaiii peryasaTopHOI MOJITUKU, 0O0B’I3KOBe BpaxyBaHHs 3ayBakKeHb
i mporo3uiiit Ghi3MuHUX Ta OPUAUIHUX OCi0, sIKi HAMIHILIN B IPOIEci po3poOKM
PEryJISITOPHOTO aKTa, 0OOB’SIBKOBICTH ONPUIIIOAHEHHS PEryJISITOPHUX akTiB) [6].

Ax 3aznavae H. II. XpucTuH4eHKO, BiJIMOBIHICTh PETYJISTOPHOI TOJITUKH
3a3HAYEHMM IIPUHIUITAM 3a0€311eUy€EThCs caMe IIJISIXOM HOPMAaTUBHOI perjaMeHTariii
[polecy TPaBOTBOPEHHS (CTBOPEHHS PETYJISATOPHOTO aKTa), TOOTO 3a JAOTIOMOTOIO
BU3HAYEHHS Ta BUOKPEMJEHHS <CIeIiaJbHUX eTalliB, 10 MaloTh BUKOHYBATHUCS
PETYJSITOPDHUM OPraHOM» Yy IPOIECi CTBOPEHHS PEryJIsITOPHOTO aKTa, 1 IOXOJAUTh
BUCHOBKY, MO «SIKICTh /I€PKABHOI MOJITUKH ... 3AJI€KUTH BiJl SIKOCTI 1poriecy il
3miticHeHHsd» [7, ¢. 23-24]. Mu niaATpUMy€eEMO Taky TOUKY 30pYy i BBKAEMO, 1110
JIOCKOHAJIe PEryJIIOBaHHS IIPABOTBOPUYOTO IIPOIIeCy B3araji Ta HOPMOTBOPYOTO IIPO-
1lecy OpraHiB BUKOHABYOI BJaJi 30KpeMa CHPUATUME yJOCKOHAJEHHIO SKOCTi i
e(eKTUBHOCTI 3aKOHO/IABCTBA YKPAiHM.

[IpyHIUITM HOPMOTBOPYOI AiSIIBHOCTI 3HAUNIJIN CBOE BifOOpaskeHHS Y
[TpaBuiax miarotoBku mMpoekTiB aktiB Kabinery MiHicTpiB YipaiHu, 3aTBep/KEHIX
nocranoBoio Kabinery MinicTpiB Ykpainu. Tak, BCTaHOBJIEHO, 1O TIPU ITiATOTOBII
TEKCTiB IPOEKTIiB HOpPMaTUBHO-NpaBoBuX akTiB Kabinery MinicTpiB Ykpainu
MatoTh OyTH JOTPUMaHi HACTYIHI puHIMNU: 1) JOTiYHOT TToc/i10BHOCTI (i IKUM
CJIIJT PO3YMITH JOTPUMAHHS JIOTIUHUX 3B’SI3KiB CKJIQJIOBUX KOMIIOHEHTIB TTPOEKTY
HOPMATUBHO-TIPABOBOTO aKTa, YiTKUX MPUYNHHO-HACTIIKOBUX 3B’SI3KiB Mik HOPMaMH,
SKI BUKJIAJIAIOTHCS); 2) HAJIEKHOI SCHOCTI BUKJAQAY i TOUHOCTI onucy (IOJISITae
y TPaBUJIbHOMY Ta NpodeciiHOMY BUKJIAJEHHI HOPM, TOYHOCTI, JIAKOHIYHOCTI i
JIOCTYITHOCTI /10 PO3YMiHHSI HApoAoM (CyCIiIbeTBOM); 3) ¢BOOOIM BiJl CylepedyHocTel
(BUABISETHCSA Yy HEJONYIEHHI CMUCTOBUX CYTIEPEYHOCTEN, HEY3TO/PKEHOCTI Ta
B3aEMOBUKJIIOUEHHS HOPM); 4) JIaKOHIYHOCTI (TI0JIsTa€ y TIaHyBaHHI Ta 00yMyBaHHi
3MICTy HOPMATHUBHO-TIPABOBOIO aKTa, 3aCTOCYBaHHI 3/1€01JbIIOr0 MPOCTUX PEYECHDb,
YHUKaHHI IENPUKMETHUKOBUX i JMIENPUCIIBHUKOBUX 3BOPOTIB); 5) MPaBUIbHOCTI
«KOMITIOHYBaHHS IIPOEKTY aKTa» (KOKHUI acleKT akTa Mae 3aiiMaTu CBOE Miclie B
JIOTIYHIN TIOCTIOBHOCTI 1 BUKJIAAEHHI HOPM Ta He 30irartucs 3 iHmmMun); 6) Hop-
MaTUBHOCTI «MOBHUX 3aC00iB OMiIiitHO-Ai10BOr0 ¢TI0 (IPpU BUKJIAAEHHI HOPM B
HOPMaTHUBHO-IIPABOBOMY aKTi MalOTh 3aCTOCOBYBATHUCS CJIOBA 1 TEPMiHU, 3aKpilljieHi
CJIOBHMKAMM Ta BIANIOBIZIATH cydyacHOMY TIpaBorcy) [8].

Taxkum 4MHOM, TIEBHI TPUHIIUITM HOPMOTBOPYOI [IIIJIbHOCTI OPTaHiB BUKOHABYOI
BJIQ/I 3aKpillJIeHi Ha HOPMAaTUBHOMY PiBHI, ajie, Ha Hallly IYMKY, BOHU MalOTh
BY3bKMII CIlellia/li30BaHUil 3MIiCT i CeHC Ta He BiZoOpakaioTh OCHOBHUX HAIIPSIMKIB
3araJbHOI HOPMOTBOPYOI is/IBHOCTI (He3aJeKHO BiJl BUAY HOPMAaTHUBHO-TIPABOBOTO
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akta abo oprany HOpMOTBOpPeHHs). ToOTO, 11e TPUHIUIH, SAKi CTOCYIOTHCS JIIIIE
HOopMOTBOpYOro Tporecy Kabinery Minictpis Ykpainu, Ta y 3a3HaueHOMY BHUIIE
HOPMATHUBHO-TIPABOBOMY aKTi B3araji He BijloOpaskeHi 3araJIbHOTIPABOBI TIPUHIIHIIN,
MIPUTAMaHHI 3araJibHiii HOPMOTBOPYIH /IisIJIbHOCTI YITOBHOBAXKEHUX OPTaHiB i OKpeMiil
HOPMOTBOPUYIil isIIbHOCTI OpraHiB BUKOHABYOI BJIAJIU, SIK-TO: IIPUHITUIIN BEPXOBEHCTBA
1paBa, 3aKOHHOCTI, IEMOKPAaTU3MY, TJIACHOCTi, KOHCTUTYIIHHOI BiJIMTOBIIHOCTI TOIIIO.
Pasom i3 Tum y PexoMeHaIlisgx 3 miaroToBKu 1mpoekTiB aktis Kabinery MiHicTpis
Vipainu (2004 p.), 3anpornoHoBanux JlenapraMeHTOM IOPUAMYHOIO 3a0e3IedeHHs
itoro CekperapiaTy, 3a3Ha4€HO, MO MPUHIUIIAMHU MiATOTOBKW TPOEKTIB aKTiB
Kab6inery MinicTpiB Ykpainu € NIPUHIUIN JI€MOKPATU3MY, 3aKOHHOCTI, TyMaHi3My,
HAYKOBOCTI, npodecioHaizaMy, TEXHIYHOI JOCKOHAJIOCTI Ta BiIMOBIHOCTI HOpMaM
MIizKHApPO/IHOTO TipaBa [9]. Ajie 11i 3arayibHi IPUHIUIIN TTPOITOHYBAJIOCS 3aCTOCOBYBATH
pu po3poOI MpoeKTiB akTiB 10 npuitHaTTst y 2005 p. [TpaBur mArOTOBKY MPOEKTIB
aktiB Kabinery MinictpiB Ykpainu.

Ha mamy aymKy, MatoTh Miciie paJiIiKaJIbHO MTPOTUIIEKHI BUKJIAI€HHST TIPUHITUTIIB
HOPMOTBOPYOI [igabHOCTI B Pexomenaatisix (Juiiie 3araaTbHOBU3HAHI IPUHITUIIN) Ta
[IpaBusax (Juie By3bKO CIeliajbHi MPUHITUIIN), TOMY ONTHMAJTbHUM BapiaHTOM
Mae OyTH BUKJIaJeHHs 000X TPy MPUHIKIIB, JIUIE TAKUM YHHOM Oyjie MOBHICTIO
OXOTIJIEHO TTPOIleC HOPMOTBOPEHHSI.

Y cyuacHiil IOpUAMYHIN JiTEepaTypi HEMa€ €/IMHOIO MiJXOY /10 BU3HAUECHHS Ta
MepesTiKy TMPUHIAITIB HOPMOTBOPYOI iSIBHOCTI. 3 METOI0 BU3HAYEHHS MOHSATTS Ta
3MICTY TIPUHITUITIB, TPUTAMAHHUX HOPMOTBOPYIN MisIJIBHOCTI OpPraHiB BUKOHABYOI
BJaAu B YKpaiHi, BBa)KA€EMO 3a AOIiJbHE 03HAWOMHUTHUCS i3 MO3UIISIMU ITPOBIIHUX
HAyKOBIIIB 1010 3a3HAYEHOTO TTUTAHHSI.

Binpimicts TeopeTukiB mpasa Il TPUHITATIAMU HOPMOTBOPYOCTI MTPOTIOHYIOTh
PO3YMITH «OCHOBOIIOJIOKHI Havasa, OCHOBHI ijiei, Ha SIKi CIIMPAIOTHCS JepsKaBHi
Ta MYHIIUOAIBHI CJIyKOO0BIII y CBOTHl MisS/IBHOCTI, PE3YJIBTATOM SIKOi € CTBOPEHHSI
MPaBOBUX HOPM, BUPaKEHUX, SIK MPABUJIO, B HOPMATUBHUX aKTax». YIeplre
MPUHIUII TIPABOTBOPYOCTI 3HAKNILIM CBOE BigoOpaskerHst 1955 p. B HAyKOBill mparii
Jl. A. Kepumona [10, c. 36]. CyuacHi ykpalHChKI Ta iHO3eMHi HAYKOBII TTPOTIOHY-
10Th HACTYITHI MiIXO/IN JI0 BU3HAUEHHS W KJjacuikallii TPpUHITUIIIB TPAaBOTBOPYOI
nistmprocTi. Tak, B. I1. [Tnaswnu i C. B. [1naBny, mpoanamizyBaBIIy MO3UIT1 HAYKOBITIB
MI0/I0 BU3HAYEHHS TOHATTS TPUHIUIIB MPAaBOTBOPUYOCTI, 3a3HAYAIOTH, IO <«TTi]]
MIPUHITMIIAMY TTPABOTBOPUYOCTi PO3YMIIOTh TIOJIOKEHHS Ta i/iei, 110 MOKJIa/IeHi B OCHOBY
JIaHOI MisLIbHOCTI 1 peasizallis sKkux 3abesneuye sIKicTh HOPMATUBHO-TTPABOBHUX AKTiB,
ONTUMaJIbHE HOPMATUBHO-TIPABOBe peryJsioBanHgy [11, c. 83].

IO. A. BenepnikoB BuUijsfi€ ABi TPynu NPUHIIMIIIB ITPABOTBOPUOI iSITbHOCTI:
3arajbHi (OCHOBOIIOJIOXKHI BUMOTH, SIKi BUPaKalOTh CYTHICTb IPABOTBOPYOCTI)
Ta creniajabHi (MpUTaMaHHI BUAY JeP/KaBHOI MisIBHOCTI, sika OYAYETHCS Ha
3araJibHUX npuHiunax). /lo sarajbHUX TPUHIATIB BiJIHECEH] MPUHITATIA TYMaHI3MY
(HOPMaTHUBHO-TIPABOBI aKTH MAlOTh OYyBaTHCS Ha 3acajax 3arajbHOJIOACHKUX Ta
COMIAJIbHUX IHHOCTEN, 3aTaTbHOCBITOBUX CTAHJIAPTIB MPaB JIIOJWHA Ta TPOMAJISTHUHA);
JIEMOKpaTn3My (ydacTi TPOMaJIChKOCTI y TMPABOTBOPYOCTI); TJIACHOCTI (BIIKPUTOCTI
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Ta MOJKJUBOCTI BIJILHOTO OOTOBOPEHHS IIPOEKTIB HOPMAaTHBHO-IIPAaBOBUX aKTiB);
3aKOHHOCTI (peasizallii TPaBOTBOPUOCTI JIUIIIE 3TiTHO i3 KOHCTUTYINEIO Ta JII0UAM
3aKOHOJIABCTBOM i3 JIOTPUMAHHSIM BiJIIIOBIZIHOT TIPOIIE/yPH ITiATOTOBKY, TTPUNHSTTS
i ONPUJITOJITHEHHS HOPMATUBHO-ITPABOBOTO aKTa); HAYKOBOCTI (BUKOPUCTAHHI B
[IPABOTBOPUYOCTI Cy4aCHUX JOCATHEHb IOPUCIPYAEHIii, TPOBeJeHHS eKCIIepTUu3n
HOPMaTHBHO-IIPABOBOTO aKTa); CUCTEMHOCTI (y3TO/)KEHOCTI HOPMAaTUBHO-TIPABOBOTO
aKTa i3 crcTeMoIlo TpaBa i 3akoHojlaBcTBa). /lo criemiabHUX TPUHITATIB BiIHECEHO
Taki NPUHIUIIN: CBOEYACHOCTI (30KpeMa, MiJIFOTOBKU 1 NMPUNAHSTTS HOPMATUBHO-
MIPABOBOTO aKTa); MHAMI3MY i cTabiIbHOCTI; TITAHOBOCTI (PO3TIO/iTY TPABOTBOPUYOCTI
3a TMpeMeTOM, 4acoM, eTanamn); rmpodecionaniamy (3ajJydeHHs /10 MPaBOTBOPUOI
MSITBHOCTI KBaTi(hiKOBAaHUX, KOMIIETEHTHHX, CIIEIiaJbHO IMPOoMeCciiiHo ITiIr0TOBIEHNX
CIIEIIATICTIB); TEXHIKO-IOPUINYHOI BiZIOKPEMJIEHOCTI; BpaxXyBaHHS MiCIIEBOTO JIOCBiTY
[12, c. 123].

[Tpunaunu nopmorBopuocTti, Ha aymKy O. B. Ilerpummna, sBasiots co6oio
HaOITBIIT Ba)KJINBI BUMOTH, sIKi CTaBJISITHCSI 10 IET AISITBHOCTI Ta i pe3yJbraTis.
[IpuHIMIA HOPMOTBOPYOCTI BUEHHI TO/IJISIE HA TPU OCHOBHI TPYIH, cepell SAKUX:
1) mpuHIUIN, MO XapaKTePU3yI0Th MiSJbHICTD IEPKABHOTO arlapary, B TOMY YHCJIi
y cdepi HOpMOTBOPUOCTI, 1 10 SIKUX BIJIHOCATHCA TMPUHITUIIA BEPXOBEHCTBA TIPABA,
3aKOHHOCTI, JIeMOKpaTu3my, e(heKTUBHOCTI, Tpodecionaniamy; 2) NPpUHIUTN HOP-
MOTBOPYOCTI, IO IPYHTYIOTHCA HA OCHOBOMOJIOKHUX i 3arajJbHUX TTPUHITUTIAX,
cepesl IKUX TIPUHIIATINA CIPAaBEJIMBOCTI, TYMaHi3My, piBHOCTI, cBOOOAM, TIPABOBOI
BU3HAYEHOCTI, TPOTOPIIIHOCTI, 106pocoBicHOCT; 3) crierniaibHi (BIACHI) TPUHIUITNA
HOPMOTBOPYOCTI, cepejl IKUX MPUHIMIIN HAYKOBOCTI, IIJIAHOBOCTI, OIIEPaTUBHOCTI,
CHUCTEMHOCTI, TeXHIUHOI ockoHasnocTi [13, c. 213-214].

Sk 6aurMo, KOXKHHUN HayKOBeIlb Ma€ CBOE ocobucte OadyeHHsI CYTHOCTI Ta
TepesTiky TTPUHITATIIB HOPMOTBOPUOCTI. BasKanBo, 110 MPUHITATIAM TIPUTaMaHHa TTeBHA
JIMHAMIYHICTB, TOOTO BOHM 3MIHIOIOTHCST 3aJI€KHO Bijl PIBHSI TPABOBOTO, KYJIBTYPHOTO,
COIIIaJIbHOTO PO3BUTKY JIEPsKaBU Ta ii CYCITLIbCTBA.

HafiBaxkauBimum TPUHIMIIOM, SKU Hapa3i MOXHa BiJlHECTU O TPyNH
(GyHIaMeHTaNTbHUX TPUHIUIIIB CydacHOI HOPMOTBOPYOI AiSAIBHOCTI OPTaHiB
BUKOHABYOI BJIa/iv, € IPUHIIMII BEPXOBEHCTBA TIpaBa, 3akpimyaenuii B 4. 1 cT. 8
Koncrutymii Ykpaiamn.

Bigmosinao mo 4. 1 ct. 8 OcHoBHOTO 3aKOHY HAIOi JAep:KaBu B YKpaiHi
BU3HAETHCS 1 /i€ IPUHITUIT BEPXOBEHCTBA TIpaBa. [IpuHIIMTT BepXoBeHCTBa IpaBa
€ (yH/IaMeHTaJbHUM TPUHITUTIOM, SIKUM BPETYJIbOBYE PI3HOMAHITHI CYCHiJbHI
BiJIHOCWHH, B TOMY YHCJI Y chepi HOPMOTBOPUOI MiSITBHOCTI OPTaHiB BUKOHABYOI BITA/TH.

[locaimkenHss TUTaHb, OB SI3aHUX 3 MPUHIIMIIOM BEPXOBEHCTBA IMTPaBa, JEKUTh
y TUIOIMHI IOr0 BiZIMIHHOCTI Bil TAKMX OJIM3BKUX 3a 3MiCTOM IPUHIIUIIIB, IK BEPXO-
BEHCTBO 3aKOHY i1 BEPXOBEHCTBO KOHCTUTYIIii. 3 OTJISY HA TIe YSBISETHCS IKaBOTO
nosuiist O. B. Tlerpurimna, ssKuil miaKpecsioe, Mo ABOX ad0 HaBITh TPhOX BEPXO-
BEHCTB B OJIHIll CHCTEMi IIPaBOBOTO peryJiioBaHHs O6yTu He Moxe |14, c. 30].

[TpuHnun BepxoBeHCTBA IpaBa MOXKe PO3TJSAAATHCS HMIOHAWMEHIIe y IBOX
acrekTax — IUPOKOMY Ta By3bKOMY. ¥Y IIMPOKOMY PO3YMiHHI BiH PO3TJISIIAETHCS SIK
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HPUHIMI TIPAaBOBOI OpraHisallii gep:KaBHOI BJAAMU B CYCILIbCTBI, TOOTO (haKTUUHO
MOBa ii/le PO BEPXOBEHCTBO IPaBa HaJl CaMolo /IepP:KaBolo. Y BY3bKOMY PO3YMiHHI
1Ieli TPUHITATT PO3TJIAIAETHCS Yy CEHCI BEPXOBEHCTBA MpaBa HaJl 3akoHOM. Came TaKwit
migaxizg 3akpimiennit y Koncruryiii Ykpaiau. [IpoTe ictopuuHo ckianocst Tax, 1o
NPUHIMIT BEPXOBEHCTBA TPaBa PO3TJISIIABCS caMe y TEPIIOMY 3HaYeHHi, TOOTO sIK
BEPXOBEHCTBO IpaBa HaJ| Aep:KaBoio. Y OLIbIIOCTI BUIAJAKIB CydyacHi JOCHIAHUKM
BKa3yIOTh Ha HeoOXimHicTh 3akpimertss B OcHOBHOMY 3aKOHI YKpaiHW MepIioro
MiXOMY 10 PO3YMIHHS 3a3HAYEHOTO TIPUHITUILY, 1110 3HAYHOIO MipOTO € BUIIPABIAHIM
[14, c. 30].

Ha nymky C. II. TosmoBaToro, npuHIIMI BEPXOBEHCTBA TIpaBa — 1€ OJIMH i3
CHUCTEMH OCHOBOTIOJOKHUX TTPUHIIUIIIB, 1110 BU3HAYAIOTh HOBITHIM KOHCTUTYIINHUN
Jgajx YKpaiuu, i € opuandHo 000B SI3KOBOIO HOPMOIO HABHUINOIO PiBHS CY4acHOIO
YKPAIHCBKOTO MPABONOPS/KY. MOro is mommpioeThes Ha yci opranu gepsKaBHOI
BJIQJIM, OPIaHU PETIOHAIBHOTO 1 MIiCIIEBOTO CaMOBPSILyBaHHS Ta iX MOCAI0BUX OCi0 B
ycix chepax HOPMOTBOPUOI, TTPABOOXOPOHHOI Ta TTPABO3ACTOCOBHOI [isIbHOCTI |16,
c. 51].

[Tepi cripobu oMilliitHOro TIyMadeHHsI MPUHIIMITY BEPXOBEHCTBA MpaBa GyJio
3pobusero BepxoBuum Cymom Ykpainu. Tak, nocranosoto Ilnenymy BCY «IIpo
3actocyBanHsg Konctutytii Ykpainu npu 3aiiicuenni npasocyzans»> Bia 01.11.1996
p. nepexbaueno: «Bigmosiguo xo crarti 8 Koncturyrii B Ykpaini BusHaerbes i
Ji€ TPUHIMIT BEPXOBEHCTBA MpaBa. KoHCTUTYIIITHI TpaBa Ta ¢cBOOOAM JTIOAMHE i
rpoMajiTHiHA € Oe3rnocepeiHbo AifounMi. BoHM BM3HAYAIOTh IiJi i 3MICT 3aKOHIB
Ta IHIIMX HOPMATHBHO-IIPABOBMUX aKTiB, 3MICT 1 CIIPSIMOBAHICTb isI/IBHOCTI OpraHiB
3aKOHO/IaBY0i Ta BUKOHABYOI BJaJM, OPraHiB MiCI[eBOTO CaMOBPAAYBaHHS i
3a0€e31MeuyI0ThCS 3aXUCTOM MpaBoCcy s> [16].

Pimennam Koncturymnifinoro Cyny Ykpainu y crpaBi 3a KOHCTUTYIIHHUM
nozanuaM Bepxosaoro Cyany Ykpaiau mozo BianosigHocTi KoHceTuTymii Ykpainn
nosoxkeHb cT. 69 KpuminanbHoro koziekcy Ykpainu (cripaBa mpo Mpu3HauYeHHs CyJIoM
6inpmr M'sikoro mokapatts) Big 02.11.2004 p. 3a3Hava€ThCs, MO «BEPXOBEHCTBO
npaBa — Iie MaHyBaHHSA IpaBa B CYCIIJbCTBi. BepXoBeHCTBO ITpaBa BUMAara€e Bij
JlepsKaBy HOTO BTiJIEHHS Y TTPABOTBOPUY Ta MTPABO3aCTOCOBHY isJIBHICTD, 30KpeMa y
3aKOHU, sIKi 32 CBOIM 3MiCTOM MAlOTh OYTHU MPOHUKHYTI MEPeIyCiM i1estMU COTTaTbHOT
CIIPaBeIUBOCTI, cBOOOAM, piBHOCTI TOIMIO. OMHIM 3 TIPOSIBIB BEPXOBEHCTBA TIpaBa
€ Te, MO MPaBO He OOMEKYETHCS JIMIIIE 3aKOHOIABCTBOM SIK OJIHIE€I0 3 #ior0 (hopM,
a BKJIIOYAE 1 1HIII coIiajibHI PeryJisiTopH, 30KpeMa HOPMHU MOpaJi, Tpajauilii,
3BWYal TOINO, SKi JIeTITUMOBAHI CYCITiJILCTBOM 1 3YMOBJICHI iCTOPUYHO JOCSATHYTUM
KyJIBTYPDHUM piBHEM HOro po3BUTKY» [17].

Bucnoexu. Otxe, TpUHIUIT BEPXOBEHCTBA TIPaBa € OCHOBHUM i He3alepeqHrM
MPUHITATIOM, SKUM MalOTh KepyBaTHUCS OPTaHW BUKOHABYOI BJIAIW TIPW 3iHICHEHH]
HOPMOTBOPYOI AiSLIBHOCTI 3 METOI0 PO3POOKU HaiOIIBII JOCKOHAIOIO 3a CBOIM
3MICTOM Ii/[3aKOHHOT'O HOPMaTHBHO-IIPAaBOBOro axkTa. /loTpuMaHHa TPUHIUILY
BEPXOBEHCTBA MpaBa y HOPMOTBOPYIH AisJIbHOCTI OpraHiB BUKOHABYOI BJAJU €
MOKA3HMKOM HaJIeXKHOI peasiisallii Ta 3aXMCTy IpaB, cBOOOJ i iHTepeciB JMOAMHN
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Ta rpoMajissHUHA. [IPUHIUIT BEPXOBEHCTBA MpaBa Iepeadavyae He JIUIe BU3HAHHS
OCHOBOIIOJIOKHUX IIPaB JIIOAUHM, aje i 060B I3KOBICTb IX A0OAEpKaHHSA Ta
3abesneueHHst 3 GOKY YIOBHOBaKEHUX OPTaHiB JIEP/KaBHOI BJA/M, Y MEPIIy 4epry
OpraHiB BUKOHABYOi BJAJIU.
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The rule of law in lawmaking activity of executive bodies

Rule-making activity of executive power, its concept, content regulation is one of the pressing prob-
lems in Ukraine, despite a considerable amount of theoretical research, leaving open the question of
legislative regulation and practical implementation of the legislative process in general and the executive
authorities in particular.
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The article aims to determine where the rule of law in the rule-making activity of executive power in
Ukraine by analyzing scientific approaches to these issues.

The most important principle, which now can be attributed to the fundamental principles of modern
law-making activities of the executive is the rule of law.

The rule of law is a basic and irrefutable principle that should guide the executive authorities in
the exercise of legislative activity to develop the most sophisticated in content of subordinate legal act.
Respect for the rule of law in lawmaking activity of executive bodies is an indicator of proper implemen-
tation and protection of rights, freedoms and interests of man and citizen. The rule of law implies not
only the recognition of fundamental human rights, but also bound to ensure compliance and by authorized
public authorities, especially the executive branch.

Keywords: rulemaking; the principles of law-making; executive power; the rule of law.
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AN EXPLORATION OF THE INTERFACE BETWEEN
NATIONAL SECURITY AND SUSTAINABLE DEMOCRACY
IN NIGERIA:THE WAY FORWARD

The maintenance of internal and external security of the state is essentially the primary duty of the
government. In Nigeria, this has become imperative in the face of the myriad of threats to her national
security from within and outside. Nigeria has been bedeviled by the problem of insecurity caused by
armed robbery, political violence, ethno-religious conflicts, Fulani herdsmen, Boko Haram insurgents and
the Niger Delta insurgency. For a country trying to nurture her evolving democracy, security threat in
whatever form is antithetic to sustainable democracy.

This paper therefore, examines the elements of national security, which include but not limited to
military, political, economic, and environmental security. It concludes that the myriad of security threats
Jfacing the country requires more than military force to resolve in order to achieve true national security.

The paper recommended several measures to be put in place by the government to deemphasize its
absolute reliance on the military for national security; ranging from the use of other elements of national
power, such as diplomacy, negotiation and law enforcement, social and economic equity to environmental
Justice.

Keywords: national security; democracy; causes of insecurity; insurgency, Nigeria.
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Ha].lI/IOHaJIbHaﬂ 6€30MaCHOCTD ycroaBuiasacAa A€EMOKpATUsA B Hnrepml: IyTU NPOABUKECHUA

Obecneuenue enympenneti u suewneti 6€30nACHOCMU 20CYOAPCMEA ACIACMCL NEPBOOUEPEOHOL 005 -
sannocmuio enacmu. B Huzepuu smo cmano nacyujnoi Heodbxo0umocmuio 8 Yycaogusix 0zpomMiozo Koauue-
CMBa Yepo3 HAYUOHATILHOU OE30NACHOCMU CIMPAHBL KAK 6HYMpeHHux, max u snewnux. Huzepus cmpadaem
0m ONACHOCME, BVI36AHHBIX BOOPYICEHHBIMU ZPAOEHCAMU, NOLUMUUCCKUM HACUIUCM, IMHOPEIUZUOZHDIMU
KOHDIUKMAMIU, MEPPOPUCTIUYECKUMI AMAKAMU NAeMel ckomoso0os Dynanu, msameicami 60e6uUK0s U3
meppopucmuueckoli opzanusavuu <boxo Xapam». /lns cmpanvi, Komopas u3o 6cex cull Cmpemumcs
uomu no nymu 0eMOKPAMUUECK020 PA3BUMUSL, Yepo3a be3onacnocmu 6 oot (hopme Hecoemecmuma c
NOHSMUEM YCMOUUUBOL OeMOKPAMULU.

Cmamovsi nocesuena anaiusy CoOCMAagIsioOUUX HAYUOHAILHOL Oe30NACHOCIU, KOMOPble BKIUAM
6 cebsl, HO He 0ZPAHUMUBANOMCS Chepami 60eHHOU, NOIUMUUECKOL, IKOHOMUUECKOL U IKOIOZUUECKOLL
besonacrocmu. Bvleodom ucciedosanus seisemcst mo, umo 0Jist OOCIUNEHUsL HACTOSUWET HAYUOHATLHOLL
6e30nacHocmu U YCmpanenss MHOZOUUCIEHHBIX Y2pO3, ¢ KOMOPbIMU CIAIKUBACMCSL CMPAnd, HeoOX00UMO
npuMeHenue He moibKo 60eHHOU CUTLHL.

IIpednazaiomesi mepoi, Komopvle O0JICHO NPUHSIMb NPAGUMETHCNEO CMPAbl Olist NPeoOoeHUs.
C80€ll NOJHOU 3ABUCUMOCTILL OM B00PYICEHHOZ0 PA3PeULeHUs. NPOOIeM HAUUOHAILHOU 0e30NaAcHOCML,
npejcoe 6cez0 ¢ NOMOWDIO MAKUX GLACMHLIX UHCMPYMEHMO8, KaK OUnioMamus, nepezosopul,
npasooxpanumenvivle Oeticmeus, 06ecneueHue CoyUaiIbH020, IKOHOMUUECKO20 PABEHCMEA U HKOLOZUUECKOLL
CnpaseoIusocmu.

KioueBbie cioBa: HanmoHaibHas (GE30TACHOCTD; [EMOKPATHST; TPUYUHDI OMACHOCTH; MSITEXK;
Hurepus.

Introduction. National security and public safety in Nigeria have witnessed
worrisome and threatening dimension by organized forces from within and outside.
These organized forces include armed robbers, kidnappers, political thugs, Fulani
herdsmen, religious fanatics, Boko Haram Islamic fundamentalists and the Niger
Delta insurgents. They have undermined the internal security and public safety
in such a way that the corporate existence of Nigeria as one indivisible and
indissoluble nation is under serious threat having regard to their modus operandi.
Their mode of operation includes use of violence, bombing of targeted victims as
well as innocent people, the use of Improvised Explosive Device (IED), sporadic
attacks, kidnapping, propaganda and the use of suicide bombers to perpetrate their
heinous activities. There is no gainsaying that these organized forces have the
ability to withstand security agents and launch sporadic and spontaneous attacks
at places of worship, public and private buildings, and against innocent people in
order to advance their ideologies. They are unsparing and insensitive to all human
feelings going by the atrocities they commit. It therefore, requires concerted efforts
and extra-ordinary measures to checkmate their wicked and destructive activities
in order to restore the confidence of the people in the ability of the government
to provide adequate security for lives and property.
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It is unfathomable that the law enforcement agencies and the military in Nigeria
have so far been unable to curtail the activities of these groups!. Following the occu-
pation of some Local Government Areas in the northeastern states of Borno, Yobe
and Adamawa, about 3,600 foreign soldiers from Nigeria»s francophone neighbouring
countries of Chad, Niger and Cameroon were deployed to join Nigeria in fighting
Boko Haram Islamic sect?. Apart from these countries, local hunters have also been
involved in the fight against the insurgents®. This is in addition to the donation of the
sum of 995 billion naira (approximately US$23 million) by the US government to
Nigeria to fight Boko Haram?. Unfortunately, despite these efforts, insecurity has left
bitter experiences for Nigerians that are better imagined than felt>. Many people have
been rendered homeless, leaving a large pool of internally displaced persons; while the
where about of over 200 Chibok school-girls abducted since 2014 is still unknown®.

There is no doubt that the above threats have taken a great toll on Nige-
ria’s national security. Insecurity has not only led to monumental loss of life and
property’, it has also created a refugee crisis® and contrived the present economic
downturn in Nigeria due to the activities of the Niger Delta insurgents.’ This paper
analyses the different elements of national security in Nigeria with a view to examin-
ing how they have been eroded or have contributed to the general state of insecurity
in the country. The paper identifies the causes of national insecurity and explores
the constitutional provisions that provide the blueprint for safeguarding Nigeria’s

! Though the Nigerian Armed Forces and allied forces from Cameroon, Niger Republic and the Chad
have recorded military successes against Boko Haram in the North East, other causes of insecurity
like Kidnapping and political violence still go on unabated. For example, it has been revealed that
Nigeria alone accounts for about 25% of global kidnappings episodes. See Punch Newspaper, Thursday
October 4, 2012 p. 24.

2 See Punch Newspaper, Thursday February 5, 2015, p.18. See also The Punch Newspaper, Wednesday
January 14, 2015, p.12.

3 See «Villagers kill over 41 Boko Haram fighters», Punch Newspaper, Thursday May 15, 2014, p.12;
«Thousands of Local Hunters from the North Eastern States Assembling to Embark on Expedition
against Boko Haram Insurgents’, The Guardian Newspaper, Tuesday May 20, 2014 p.1. See also Boko
Haram, «Niger to Deploy Troops in Nigeria», The Punch Newspaper, Thursday April 17, 2014 p.2.

* See The Guardian Newspaper, Tuesday June 16, 2015, p. 1.

5 Some of the negative effects of insecurity include the following: (1) Bloodbath in Jos — «150 Killed
in Market Explosions», see The Punch Newspaper, Wednesday May 21, 2014, pp. 2 & 7; (2) «40
Killed in Fresh Borno Attacks», The Punch Newspaper, Thursday May 29, 2014 p. 28.

6 Jonathan Goodluck, «We Don’t Know Where Abducted Girls Are», The Punch Newspaper, Monday
5, 2014, p. 2.

7 See The Punch Newspaper, Saturday, June 28, 2014, p.8 (due to the activities of the Boko Haram
fundamentalists, bombing of religious and public buildings in which more than 4,000 people have
been killed in the Boko Haram atrocities since 2009).

8 See UNHCR, «Nigeria Crisis: IOM regional assessment findings and recommendations 23 Jan —
06 Feb 2015», pp. 1-5, available at: http://data.unhcr.org/SahelSituation/download.php?id=1104
(accessed 11th July 2016).

% Freedom C. Onuoha, «The Resurgence of Militancy in Nigeria’s Oil-Rich Niger Delta and the
Dangers of Militarisation», Al Jazeera Center for Studies Report, 8 June 2016, pp. 1-7, available at:
http://studies.aljazeera.net/mritems/Documents/2016,/6,/8/a3¢78be9051f4d48a6deal7d654312ec
100.pdf (accessed 11 July 2016).
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internal and external security, and its territorial integrity. To accomplish this task
however, the paper must first begin with an exploration of the concept of national
security itself. This is quickly disposed of in the next sub-heading, which equally
examines the different elements of national security. Next, the paper considers the
Nigerian constitutional provisions regulating the internal and external security
landscape in the country, and it concludes by suggesting measures that need to be
implemented to resolve the active and potential security threats in Nigeria.

Definition, Origin and Meaning of National Security. There is no single uni-
versally accepted definition of national security since the term may mean different
things to different people. The concept is widely interpreted by different scholars
and analysts as well as by different countries. However, national security is always
discussed in the context of the ability of a nation state not only to protect its citi-
zens from internal and external aggression but also to pursue those things that pro-
mote their welfare in an environment free from hostility. «Security» is conceived as
«freedom from danger or threat to a nationss ability to protect and develop itself,
promote its cherished values and legitimate interests and enhance the well-being of
its people»!. «Internal security» is thus, seen as freedom from, or absence of those
tendencies which may undermine internal cohesion and the corporate existence of
the nation and its ability to maintain its vital institutions for the promotion of its
core values and socio-political and economic objectives, as well as meet the legiti-
mate aspirations of the people. According to Walter Lippmann, «a nation has security
when it does not have to sacrifice its legitimate interests to avoid war, and is able, if
challenged, to maintain them by war»2. This tone implicitly equating coercion and
national might to national security was passively upheld in the 1996 definition of
the National Defence College of India, which described national security in terms of
national power. It stated that: national security is an appropriate and aggressive blend
of political resilience and maturity, human resources, economic structure and capacity,
technological competence, industrial base and availability of natural resources and
finally the military might®.

The US Secretary of Defense also stated in 1981 that: national security is the
ability to preserve the nationss physical integrity and territory; to maintain its eco-
nomic relations with the rest of the world on reasonable terms; to preserove its nature,
institution, and governance from disruption from outside; and to control its borders".

! C. Jaja Nwanegbo and Jude Odigbo, «Security and National Development in Nigeria: The Threat of
Boko Haram», International Journal of Humanities and Social Science, (2013) Vol. 3, No 4. p. 286.

2 See Prabhakaran Paleri, National Security Imperatives and Challenges, (New Delhi; Tata McGraw-
Hill, 2008), p. 521.

3 National Defence College, «A Maritime Strategy for India», proceedings of seminar on Tuesday,
January Marg, New Delhi, India, (1996). See also Osisioma B.C. Nwolise, «Challenges of Sustainable
Democracy in Nigeria», in O. Ojo Emmanuel, (ed.) Challenges of Sustainable Democracy in Nigeria
(Ibadan: John Archers Publisher Limited, Nigeria, 2006), p. 348 (describing national security in
terms of military might).

* Brown, Harold, Thinking about National Security: Defence and Foreign Policy in a Dangerous World,
(1983), cited in Cynthia Ann Watson, U.S. National Security: A Reference Handbook, Contemporary
World Issues (2" revised edition, ABC-CLIO, 2008), p. 281.
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Certain common features are prevalent in the above definitions of national
security. These are the ability of a country to protect its citizens, political resilience
and maturity, sound economic structure, technological competence, and the ability
of a country to control borders. National security has both internal and external
ramifications; it is a very wide concept that touches on every facet of the survival
of the state ranging from its economic, political, environmental and military safety
and well-being. There is therefore, a natural link between the government of a state,
the process of governance and national security. The government has the primary
responsibility of maintenance of peace and security, and law and order in the state;
therefore, there must be a demonstrable capacity on the part of the government to
control the domestic and foreign conditions, which the public opinion of a state
believes are necessary to enjoy its self-determination, autonomy or independence,
prosperity and well-being!.

The origin of the concept of national security is traceable to the peace of
Westphalia, wherein the concept of a sovereign state, ruled by a sovereign became
the basis of a new international order of nation states®. Since a key component of
national security is the freedom of a nation to pursue its core values and objectives
without hindrance, anything that tried to hinder a nation from pursuing these values
and objectives was seen as a common enemy that must be fought. To be able to fight
the common enemy, the citizens invariably come together as a united nation so that
they can harness their force for a common purpose. Hobbes?, in his treaties, described
this emerging citizen-ruler contract as a mandate on the part of the rulers to ensure
national security. This perception is carried over into our modern democracies. The
concept of the «sovereigns is transposed to an elected President or Prime Minister
who becomes the Commander-in-Chief of the armed forces of the nation state?,
and consequently, is given enormous powers to safeguard the national security of
the state. The present limit of the concept is however, a factor of the post WWII
attempt of the United States to find a more suitable concept to describe the struggle
of states to overcome various external and internal threats’. Thus, the United States
has the most comprehensive architecture of national security institutions and norms
tan any country.

In Nigeria, although the concept of national security has received little atten-
tion in terms of formal provisions or detailed structure in the Constitution, the

! David Bates, «Constitutional Violence», Journal of Law and Society, Vol. 34, Number 1, March 2007,
p. 16.

2 See Robert T. David, U.S Foreign Policy and National Security: Chronology and Index for the 20
Century, (Praeger: Security International Series, 2010), pp. XIII-XIV.

3 Thomas Hobbes, Leviathan (1651) cited in Kenneth Janda, Jeffrey M. Berry and Jerry Goldman,
The Challenge of Democracy: The Essentials, (Houston: Mifflin Company, 1999), p. 4. See also John
Locke, Two Treatises of Government (1690) cited in Janda, Berry & Goldman, ibid, p. 4.

1 See section 130(2) of the 1999 Constitution of the Federal Republic of Nigeria (as amended).

5 Joseph J. Romm, «Defining National Security: The Non-Military Aspect», Pew Project on America’s
Task in a Changed World, (Pew Project Council on Foreign Relations, 1993), p. 121.

6 See section 14(2)(b) of the 1999 Constitution, which merely provides that the security and welfare
of the people shall be the primary purpose of government.

74 © Adejumo O. 1., Faga H. P, 2016



Adejumo 0.1., Faga H. P. An exploration of the interface between national security and sustainable democracy...

role of national security in the sustenance of Nigeria’s nascent democracy cannot
be overemphasized. This is amply demonstrated by the ease with which the Nige-
rian Supreme Court would allow the suspension of the lofty ideals enshrined in the
fundamental human rights provisions of the constitution if there are any threats to
the national security. Thus, in the case of Alhaji Mujahid Dokubo-Asari v. Federal
Republic of Nigeria!, the court reiterated as follows: the pronouncement by the court
below is that where national security is threatened or there is the real likelihood of it
being threatened, human rights or the individual right of those responsible take second
place. Human rights or individual rights must be suspended until the national security
can be protected or well taken care of. This is not anything new. The corporate exis-
tence of Nigeria as a united, harmonious, indivisible and indissoluble sovereign nation,
is certainly greater than any citizenss liberty or right. Once the security of this nation
is in jeopardy and it survives in pieces rather than in peace, the individualss liberty or
rights may not even exist.

This statement captures the attitude of the Nigerian judiciary to the issue of
national security, which it refuses to cordon within the sphere of military threats
alone. Indeed, other elements of national security plague the survival of Nigeria even
more than the threats of Boko Haram or the Niger Delta insurgencies®. For instance,
there are keen expectations for Nigeria to attain national food self-sufficiency,
employment and adequate health as a key component of national security. This is
in addition to other factors that threaten the very survival of the nation, such as
the quest to achieve an equitable distribution of wealth derived from oil resources,
environmental equity and justice, religious and ethnic tolerance and political inte-
gration. All these are issues that portend a serious danger for insecurity, and serve as
potential catalysts for political violence and break down of law and order in Nigeria.

Elements of National Security.

1. Military Security. This is traditionally the earliest recognized form of national
security. Military security is suggestive of the ability of a nation to defend itself, or
deter military aggression from the outside. To achieve this, each nation establishes
an armed force, which comprises the army, the navy, and the air force®. Each of
these forces plays vital roles in protecting both civilians and the nation»s territorial
integrity. However, the security of a nation state involves not only the armed forces,
but also the police force, customs, immigration, prisons, national security and civil
defence corps and the entire citizenry where necessary, including vigilante groups.
In Nigeria, the 1999 Constitution of the Federal Republic of Nigeria (as amended)
provides for the establishment of the Armed Forces, the Police Force, Immigration,
Customs, Prisons and National Security and Civil Defence Corps (NSCDC) for the
purpose of ensuring national security?.

' (2007) 12 NWLR (Pt. 1048), pp. 358-359.

2 Nkechi O. Anyadike, «Boko Haram and National Security Challenges in Nigeria: Causes and
Solutions», Journal of Economics and Sustainable Development, vol. 4. No. 5, (2013), p. 14.

3 See Section 217 of the Nigerian 1999 Constitution, (establishes the Armed Forces for the Federation,
which consists of an Army, a Navy and an Air Force).

* Section 214 ibid, (provides for the establishment of the Nigeria Police Force).
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The military is no doubt an essential element of the defence of any nation
against external aggression. It could also be called upon in exceptional circumstances
to maintain internal security in cases of declared state of emergency. In order to
perform their duties effectively, the military must be adequately equipped; thus,
the 1999 constitution of Nigeria specifically imposes an obligation on the Federal
Government to equip the military for optimal performance of their duties!, Other
factors that enhance the effectiveness of the military include their intelligence gath-
ering skills and knowhow, and the welfare packages available for them. In the case of
Nigeria, these factors are obviously absent?, which account for the poor performance
of the Nigerian military against several internal threats of insurgency arising from
Boko Haram?®. The poor equipment of the Nigerian military is a result of years of
abandonment by successive Nigerian governments and the monumental corruption
that permeate the institution. Monies are either not allocated for improvement of
the military at all, or the top hierarchy of the military embezzle the little allocated
for that purpose. This scenario has become a recurrent decimal in the quest to equip
and prepared the Nigerian military for the task of safeguarding national security. In
fact, the last federal administration of Nigeria had to borrow one billion dollars for
the purchase of equipment for the military to fight Boko Haram insurgents?; yet even
this effort ended in disaster, in what is popularly known as Dasukigate®.

2. Political Security. Buzan, Waever, and Wilde® have noted the role political
security plays as an important component of national security. According to them,
political security is all about the stability of the social order. It is a necessity for

! Section 217(2) ibid, provides that the federation shall subject to an Act of the National Assembly
made in that behalf, equip and maintain the armed forces as may be considered adequate for the
purpose of: (a) Defending Nigeria from external aggression; (b) Maintaining its territorial integrity
and securing its borders from violation on land, sea, or air, and (c¢) Suppressing insurrection and
acting in aid of civil authorities to restore order when called upon to do so by the President.

2 See The Punch Newspaper, Thursday May 22, 2014, p. 12 (quoting a statement credited to Maj. Gen.
Abdullahi Muraina, Chief of Accounts and Budget, Nigerian Army, saying: «currently budgetary
allocation for the military is inadequate to meet the contemporary security challenges and also cater
for the welfare of the Nigerian Army»).

3 «We Asked for Better Weapons, Got Death Sentence», The Punch Newspaper, Saturday December
20, 2014 p.10; «Boko Haram: Lack of Gunships Hinders Military Operations», The Punch Newspaper,
Thursday, March 6, 2014, p. 2; «Jonathan Bought Refurbished, Expired Weapons, Says FG», The
Punch Newspaper, Tuesday, February 2, 2016, p. 3.

4 «Uproar as Senate Approves Jonathan’s $1 billion Loan Request: The Punch Newspaper, Friday,
September 26, 2014, p 9; «Without Enough Funds, We Can’t Fight Boko Haram-Army», The Punch
Newspaper, Thursday, May 22, 2014, p. 12.

> The Leader News Online, «Dasukigate: A Case of Institutionalized Corruption», Sunday,
January 10, 2016, available at: http://theleaderassumpta.com/2016/01,/10/dasukigate-a-case-of-
institutionalized-corruption/ (accessed 24 August 2016) (describing the $2.1 billion arms deal
scandal involving the National Security Adviser to the former President Goodluck Jonathan).
See also Joe Onwukeme, «Dasukigate or Dasuki Bonanza?», available at: http://abusidiqu.com/
dasukigate-or-dasuki-bonanza-by-joe-onwukeme/ (accessed 24 August 2016).

6 Barry Buzan, Ole Waever, Jaap de wilde, «Security: A new Framework for Analysis», (Lynne Rienner
publishers, 1998), p. 239
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peace, development and sustainable democracy. Political instability has led to mili-
tary interventions in governance in Nigeria in the past. Thus, the National Confer-
ence on stability of the Third Republic had this to say on political threats: We are
all aware of the methods that were adopted by many politicians in the First and Second
Republics. Nigerians in opposing political camps saw themselves as real or battlefield
enemies. Therefore, they [elt there was no basis for seeing a situation in a realistic
manner, but in the form of antagonism to anything done by their political opponents.
This led to attempts at subverting the party in government, intimidation, kidnapping
and terrorizing political opponents. In a multi-ethnically segmented society like Nigeria,
with various socio-economic problems, it is quite easy for sentiments to be whipped
up against any government. Thuggery, arson, sentiments, intimidations, opportunism,
party fanaticism and selfishness should not be allowed in the third republic as they are
threats to stability. 1o ensure political stability, stakeholders are expected to play the
game according to the laid down principles. Anything to the contrary is an invitation
to anarchy and disorderliness'.

3. Economic Security. It is no doubt that economic security today is as import-
ant as the military security. The creation and protection of employment opportu-
nities through economic security is vital to national security. The problem with
most African countries with respect to economic insecurity is due to bad policies,
corruption, bad leadership, and mismanagement of resources. Most developing coun-
tries including Nigeria are not secure economically due to the over-dependence on
foreign countries for the supply of certain goods and services. The balance of trade
between the so-called countries in the northern and southern hemisphere is skewed
in favour of the former, so that the economies of the latter are continuously relegated
to the periphery of the world economy. For instance, Nigeria is a major oil producing
country, still it relies 70 % on refined petroleum products from Western countries
for its domestic use. This practice ensures that citizens of these other countries are
gainfully employed and their economies booming at the expense of the developing
economies. Evidence of undeveloped economy manifests itself in abject poverty, lack
of employment opportunities and the dependence on foreign aid and loans for finance
of major projects at very high interest rates. To achieve economic security, the 1999
Constitution of Nigeria enjoins the state to: a) harness the resources of the nation
and promote national prosperity and an efficient, dynamic and self-reliant economy;
b) control the national economy in such manner as to secure the maximum welfare,
Jfreedom and happiness of every citizen on the basis of social justice and equality of
status and opportunity; c) without prejudice to its right to operate or participate in
areas of the economy, other than the major sectors of the economy, manage and operate
the major sectors of the economy®.

It is imperative therefore, that the nation develop a blueprint at diversifying the
economy to reduce overdependence on oil and guarantee economic security for the

! Communique of National Conference on Stability of the Third Republic held at the Nigerian Institute
of International Affairs on 1% and 2" November, 1988, p. 110.
2 See section 16(1) of the 1999 Constitution of the Federal Republic of Nigeria (as amended).
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nation. It is worthy of note that the provision of section 16 of the 1999 Constitution,
which guarantees economic security for Nigeria is made non-justiciable!. Therefore,
these authors suggests that the National Assembly enact a new law to operationalize
that provision of the constitution and give it legal backing as was decided in the case
of Attorney-General of Ondo State v. Attorney-General of the Federation and others®.

4. Environmental Security. Environmental security deals with environmental
issues that threaten national security of a nation in any manner, such as pollution or
any environmental hazards that is inimical to human health. Not all environmental
events are considered significant to be categorized as threats to national security,
although many transnational issues are likely to affect national security especially
when they threaten human existence such as oil pollution in the Niger Delta areas
of Nigeria. Romm? classifies environmental issues that threaten national security to
include: a) Transnational or global environmental problems such as climate change due
to global warming, deforestation and loss of biodiversity; b) Environmental or resource
problems related to ownership of natural resources and degradation of the environment
arising from the extractive industry.

In Nigeria, the issue of resource control of the vast reserves of crude oil found
in the Niger Delta region remains a raging subject that continues to threaten the
national security of the country. The different ethnic nationalities in the region
have since the 1990s agitated for control of the oil resources gotten from the region,
and restoration of the environment, which have been inundated with pollution
from the long years of exploitation. The most successful group has been the Ogoni
people under the platform of the Movement for the Survival of the Ogoni People
(MOSOP). This group has internationally prosecuted their claims under the right
of indigenous peoples to their land and resources, which was reduced into the Ogoni
Bill of Rights in 1990%. The struggle was successfully defined as an environmental
issue rather than a political or economic one and the Ogonis were able to win the
sympathy of international NGOs and environmentalists. However, the Niger Delta
issue not only brought about environmental insecurity in Nigeria, it also quickly spi-
ral into both political and economic insecurity for the country. The arrowhead of the
struggle, Ken Saro-Wiwa was publicly executed, which brought about international
ostracism of Nigeria, militarization of the struggle into an insurgency and its eleva-
tion into an international discourse deliberated at the level of the United Nations,
the European Union and the Organization of African Unity now African Union.

Apart from the issue of resource control in the Niger Delta, disputes sometimes
lead to heightened tension or outright conflict over water scarcity and grazing areas
that sustain herdsmen»s cattle (Fulani herdsmen) in the central region of Nigeria

! See section 6(6)(c) of the 1999 Constitution of the Federal Republic of Nigeria.

2(2002) 9 NWLR, p. 474.

3 Joseph J. Romm, Op. cit., note 18, p. 122.

48.0. Aghalino, «Niger Delta Region and the Struggle for Resource Control: Implications for the
Nascent Democracy», in Emmanuel O. Ojo (ed.), Challenges of Sustainable Democracy in Nigeria,
(Ibadan: John Archers Publishers Limited, 2006), p. 303.
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(Middle Belt), which lead to attacks on farmers and vice versa'. Rise in population
and dwindling availability of farmland is in fact, implicated in the Rwandan genocide
as problems arising from environmental insecurity?.

Nigerian Constitutional Architecture That Regulates National Security. The
1999 constitution of Nigeria places the duty of security, the maintenance of law
and order and protection of lives and property within the federation squarely upon
the shoulders of the federal government. This burden is not to be shared with any
of the thirty-six federating units (states); thus, by implication, state governments
have no significant roles to play in the maintenance of national security except
providing few logistics for the police in their respective domains. Consequently, the
federal government is given exclusive control of the security agencies under the
constitution®. Security agencies here include the police, the armed forces, the civil
defence and other paramilitary agencies. The constitution creates these agencies for
the dual purpose of safeguarding both internal and external national security. In
terms of the maintenance of Nigeria»s sovereignty and territorial integrity, the con-
stitution imposes the task on the Armed Forces of the Federation®. In addition, the
Constitution establishes two purely advisory bodies, the National Defence Council
and the National Security Council whose duty is to advise the President on matters
relating to the defence of the sovereignty and territorial integrity of Nigeria®. The
President is the Chairman of both Councils, while the Vice President is the Deputy
Chairman. Section 154 (1) of the Constitution empowers the President to appoint
ex-officio members of both Councils while the appointment of such members shall
be subject to confirmation by the senate. The National Defence Council advises
the President on matters relating to the defence of the sovereignty and territorial
integrity of Nigeria®, while the National Security Council advises him on matters
relating to public security including matters relating to any organization or agency
established by law for ensuring the security of the Federation’.

As regards internal security in the sense of safeguarding lives and property in
Nigeria, the Police supported by Civil Defence Corps are charged with the respon-
sibility of securing internal security®. However, military forces in certain circum-
stances may be used to quell insurrection or riots in any part of the country where
the police force is not strong enough to achieve such an onerous task®. Apart from

! «Bloodbath in Benue: Fulani Herdsmen kill 95 Women, Children Others», The Punch Newspaper,
Monday March 16, 2015, p. 2.

2 Jared Diamond, «Chapter 10: Malthus in Africa: Rwanda’s Genocide Summary & Analysis»,
available at: http://web.cecs.pdx.edu/~sheard/course/Design&Society/winter/.../Chapt10Rwanda.
ppt (accessed 24 August 2016).

3 See section 218 and Paragraph 26, Part 1, Third Schedule to the 1999 Constitution (as amended).
See also Paragraphs 17 & 45 of the Excusive Legislative List, Second Schedule, Part 1.

* Section 217 of the 1999 Constitution (as amended)

% See section 153(1)(g) & (k) of the 1999 Constitution (as amended).

6 Paragraphs 16(b) and 25(b) of Part 1 of the Third Schedules to the 1999 Constitution (as amended).

7 Paragraph 26 of the Third Schedule to the 1999 Constitution (as amended).

8 Section 214 of the 1999 Constitution (as amended).

9 Section 217(2) of the 1999 Constitution (as amended).
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these security agencies and advisory councils, the constitution created three other
security agencies with overlapping responsibilities!. The National Security Agencies
Act deals with their establishment and general duties. These three agencies, includes:
a) the Defence Intelligence Agency; b) the National Intelligence Agency; and (c)
the State Security Service.

1. Defence Intelligence Agency. The Defence Intelligence Agency is a national
security institution embedded in the military structure of the Nigerian armed forces.
The National Security Agencies Act provides the duties of Defence Intelligence
Agency to include: a) the protection and detection of crime of a military nature
against the security of Nigeria; b) the protection and preservation of all military
classified matters concerning the security of Nigeria, both within and outside Nige-
ria; ¢) such other responsibilities affecting defence intelligence of a military nature,
both within and outside Nigeria, as the President or the Chief of Defence Staff, may
deem necessary?®.

The Act empowers the President to appoint the principal officer of the
Agency who may be known by any designation as the President so determines®.
In terms of the duties of the Agency, although, the Act neither defined «crimes
of a military nature» nor «military classified matters» within the purview of the
contemplation of the Act, it appears that any violent activity of groups in Nigeria
that result in mass casualties may qualify as crimes of a military nature. Thus,
several violent activities, especially those perpetrated by the Boko Haram Islamic
sect, the Fulani herdsmen and the Niger Delta insurgents may quite easily be
classified as crimes of a military nature, which come within the purview of the
functions of the Defence Intelligence Agency to investigate. Sometimes also, the
strategies used by the attackers, the type of weapons deployed in executing their
attacks and the mode of their operation may constitute the determinant factor
of whether the acts committed are crimes of a military nature. On the second leg
of the functions of the Defence Intelligence Agency and its contribution to the
overall national security of Nigeria, which has to do with the «protection and
preservation of all military classified matters», it is submitted that the term «mil-
itary classified matters» has the same meaning as that defined in section 9 of the
Official Secrets Act®. The section provides that «classified matters» means «any
information or thing which, under any system of security classifications, from time
to time, in use by or by any branch of the government, is not to be disclosed to
the public and of which the disclosure to the public would be prejudicial to the
security of Nigeria».

2. National Intelligence Agency. The National Intelligence Agency performs
the following responsibilities with respect to the national security of Nigeria: a) gen-
eral maintenance of the security of Nigeria outside Nigeria concerning matters that

! Section 153 (1)(g) and (k) of the 1999 Constitution (as amended).

2 National Security Agencies Act, Cap N74. The Laws of the Federation of Nigeria, 2004.
3 Section 2(1)(a), (b) and (c¢) of the National Security Agencies Act.

4 Section 3(1) of the National Security Agencies Act.

5 Official Secret Act, Cap.O3, Laws of the Federation of Nigeria 2004.
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are not related to military matters; b) such other responsibilities affecting national
intelligence outside Nigeria as the National Defence Council or the President, as the
case may be, may deem necessary'.

The President appoints the principal officer of the National Intelligence Agency
and he is answerable to him. It appears from the functions of the National Intelli-
gence Agency that part of the responsibility of the Agency with respect to national
security includes information gathering of activities of enemies of Nigeria anywhere
such activities are being hatched outside Nigeria and protection of the country
against foreign threats arising from espionage, terrorism and sabotage. Other func-
tions of the Agency may include protection of the country from the activities of
agents of foreign powers and from actions intended to overthrow or undermine
democratic government by forces either within or outside Nigeria. In fact, it is the
duty of the Agency to provide the government with intelligence signals and up-to-
date information for effective security management in the country.

3. State Security Service. The State Security Service is charged with the
responsibility of: a) the prevention and detection within Nigeria of any crime against
the internal security of Nigeria; b) the protection and preservation of all non-military
classified matters concerning the internal security of Nigeria; c) such other responsibili-
ties affecting internal security within Nigeria as the National Assembly or the President,
as the case may be, may deem necessary®.

Causes of National Insecurity in Nigeria. To appreciate the importance of
national security and its role in the sustenance of democracy, it is pertinent to
identify the causes of national insecurity in Nigeria and how they can be dealt with
decisively. In dealing with the causes of national insecurity, we try to look at those
issues that can trigger off violence such as unemployment, poverty, religious extrem-
ism, political violence caused by election manipulation, unscrupulous government
policies, and marginalization. All these factors not only threaten national security of
Nigeria but also affect the corporate existence of the nation. They also undermine
the drive for nation building and economic growth, and even make all efforts at
entrenching a stable democracy futile. Indeed, since independence, these factors have
contrived so much insecurity that has led to monumental loss of life and property
and made nonsense of the sacred ideals of fundamental human rights enshrined in
the constitution®. For instance, the Boko Haram insurgency alone has led to over
912,000 internally displaced persons in different camps in Nigeria®.

1. Unemployment. Unemployment causes poverty, which leads to social ten-
sion and national insecurity. Unemployment can be described as a condition of not
having a job especially when one is available for work and perhaps seeking it. The
International Labour Organization defines unemployed workers as «those who are
currently not working but are willing and able to work for pay, currently available

! Section 2(2)(a) & (b) of the National Security Agencies Act.

2 Section 2(3)(a), (b) and (c¢) of the National Security Agencies Act.

3 See sections 33, 34, 35, 38, 42 & 43 of the 1999 Constitution (as amended).
4 See UNHCR, ‘Nigeria Crisis’, Op. cit., note 8, p. 1.
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to work, and have actually searched for work»!. Unemployment can be distinguished
from underemployment, which refers to a situation in which people work less than
full time hours, which is 40 hours, but work at least 20 hours on average a week or
work full time but are engaged in an activity that underutilizes their skills, time and
educational qualifications?.

According to the Nigerian National Bureau of Statistics®, underemployment
in Nigeria increased in the fourth quarter of 2015 by 1.21 million or 9.16 percent,
which resulted to an increase in the underemployment rate to 18.7 % (14.42 million
persons) compared to 17.4 % (13.2 million persons) in the third quarter of last year.
According to the data, there were a total of 22.45 million persons in the Nigerian
labour force in the fourth quarter of 2015 that were either unemployed or under-
employed compared to 20.7 million persons in the third quarter and 19.6 million
persons in the second quarter of 2015.

Unemployment can result in economic inequality and impair economic growth,
not only because it is a waste of human resources but also because it generates redis-
tributive pressures and subsequent distortions, drives people to poverty, constrains
liquidity, limits labour mobility, and erodes self-esteem, promoting social disloca-
tion, unrest and conflict’. A high level of unemployment is capable of causing civil
unrest, in some cases leading to revolution. Indeed, it produces an army of jobless
and restless youths who become idle hands in the devilss workshop. For instance,
the league of thugs, kidnappers, assassins and political jobbers in successive Nige-
rian elections has always been sourced from the pool of unemployed youths in the
country. This perhaps explains why Boko Haram was able to offer $3,000 to some
Nigerian youths to lure them to join the sect against Nigeria®. One reason they gave
for joining them was that they had no job. Unemployment evidently has an adverse
effect on the national security of any country because it directly corresponds with
the crime rate in the society.

' ILO, Resolution Concerning Statistics of Work, Employment and Labour Underutilization, 19th
International Conference of Labour Statisticians, Geneva, 2013), available at: http://www.ilo.org/
global /statistics-anddatabases/standards-and-guidelines/resolutions-adoptedby-international-
conferences-of-labourstatisticians/WCMS_ 230304 /lang--en/index.htm. (accessed 25 August 2016).

2 See ILO Resolution concerning the measurement of underemployment and inadequate employment
situations, adopted by the Sixteenth International Conference of Labour Statisticians, 1998, available
at: http://www.ilo.org/wemsp5/groups/public/ dgreports/ stat/documents/normativeinstrument/
wems_087487.pdf (accessed 24 August 2016). See also David Byrne and Eric Strobl, «Defining
Unemployment in Developing Countries: The Case of Trinidad and Tobago», Centre for Research
in Economic Development and International Trade Research Paper, No> 01/09, University of
Nottingham, 2009, pp. 4—15.

3 National Bureau of Statistics (NBS), Unemployment/Underemployment Report in Q4 2015,
available at: http://www.nigerianstat.gov.ng/report/375 (accessed on 30 March, 2016).

* See David Castells-Quintana & Vicente Royuela, «Unemployment and Long Run Economic Growth:
The Role of Income Inequality and Urbanization», Investigaciones Regionales, 24 (2012), pp.156-157,
available at: http://www.aecr.org/images/ImatgesArticles/2012/12/7 David_Castells_ Quintana,
Vicente Royuela.pdf (accessed on March 9, 2016).

5 See New Telegraph Newspaper, Wednesday April 23, 2014, p. 4.
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To solve the problem of unemployment in Nigeria, efforts must be made at all
levels of government to create jobs and expand opportunities to empower the youths.
Nigeria is blessed with abundant natural resources, which if tapped, could generate
millions of jobs for the youths. However, government alone cannot create all the jobs
needed in the country; the private sector must be ready to drive the process, as both
economic growth and development are now private sector driven in many countries.

2. Poverty. Poverty refers to the condition of having insufficient resources or
income!. It is described in various forms such as extreme or absolute poverty, relative
poverty, and material poverty?. Extreme poverty can cause terrible suffering with
the attendant inability to provide the material needs for physical subsistence and
protection of human dignity. These material needs are food, clothing, shelter, health
and basic education. Most people that suffer from absolute poverty do not have
regular incomes because of joblessness. Relative poverty on the other hand, occurs
when certain sections of the society are unable to satisfy their basic needs as well as
other pressing needs®. Material poverty could result from absence of ownership, and
control of physical assets such as lands, or other resources derived from it. Poverty
could also be spatial, such as rural poverty and urban poverty*.

Reasons for poverty are not clear. Some people believe that poverty is as a
result of lack of adequate resources on a global level because resources such as land,
food, and building materials that are necessary for the well-being or survival of the
world»s population are either not sufficient or beyond the reach of the common
man®. Others scholars however, see poverty as an effect of the uneven distribution of
resources around the world for the overall benefit of mankind®. This second explana-
tion resonates better with the Nigerian situation because majority of Nigerians live
in abject poverty while a few politicians enjoy a life of luxury. Massive governmental
corruption and mismanagement of resources is to be blamed for this unfortunate
state of poverty in Nigeria. Indeed, the general condition of living of the ordinary
citizen in Nigeria is demeaning despite the fact of the abundant natural resources
with which the country is blessed. The World Bank lists Nigeria among the poorest
countries of the world, which include India, China, Bangladesh and the Democratic
Republic of Congo’.

! Benjamin Aigbe Okonofua, «Poverty and Welfare Policy: Law and Social Policy Legislation and
Administration in Nigeria», in Patrick E. Igbonovia, Benjamin A. Okonofua and Omoruyi Osunde
(eds.), Sociology and Anthropology, (University of Benin, Benin City, Nigeria 2008), p. 181.

2 See Azalahu F Akwara, Ngozi F. Akwara, John Enwuchola, Morufu Adekunle and Joseph E. Udaw,
«Unemployment and Poverty: Implication of National Security and Good Governance in Nigeria»,
International Journal of Public Administration and Management Research, Vol. 2, No. 1, October, 2013,
p. 4.

3 Okonofua, Op. cit., note 61, p. 181.

t Akwara, et al, Op. cit., note 62, p. 4.

5 Okonofua, Op. cit., note 61, p. 182

6 A. Gilbert and J. Gugler, Cities, Poverty and Development, (Oxford Univ. Press, London, 1982), p. 45.

7 See World Bank, «Poverty Data: A Supplement of World Development Indicators 2008», available
at: http://siteresources.worldbank.org/DATASTATISTICS/Resources/WDI08supplement1216.pdf
(accessed 24 August 2016).
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The effect of poverty on national security is enormous. First, national security
is better achieved where the citizens believe that government is genuinely com-
mitted to the promotion of their welfare in all its programmes and policy formula-
tion as they affect them. This must involve the government being responsible and
accountable to the people that surrender their original sovereignty to the rulers.
Therefore, the exercise of governmental powers at all levels must be for the benefit
of the citizenry because it is very easy to manipulate someone stricken by poverty.
A country where 71 % of its citizens live below the poverty line! is certainly far
from being politically sable because the people will follow who ever promises them
a better life and future, even if this requires them to revolt and carry arms against
the government of the day.

Secondly, research has shown that poverty leads people to commit acts of vio-
lence and other crimes?. It also arouses anger, desperation and inordinate urge for
money, shelter and other necessities of life. When a man is overwhelmed by extreme
poverty, accepting whatever comes his way becomes the only option regardless of
whether it is reasonable or not. Poverty therefore, is capable of increasing the crime
rate in any society. This is the more reason why poor people who have no prospect of
livelihood are easily susceptible to violent activities and criminal tendencies. Bridg-
ing the wide gap between the rich and the poor becomes the only inevitable option
for government to take through conscious efforts to provide equal opportunities for
all its citizens without any form of discrimination.

3. Religious Extremism. The threat from religious extremism in Nigeria clearly
portends danger for the unity and oneness of the country. This danger arises as a
result of one religion claiming superiority and trying to assert dominance over other
religions. This is usually done in a subtle manner affecting state institutions and
the mode of representation of the federal character. It is even easier to accomplish
the task of institutionalizing religious bigotry in the fiber of the polity if elected
public officers see themselves as representative of particular religions. In the past,
Nigeria experienced several religious crises that had claimed many lives and property.
The latest of these, which is still raging on, in form of an insurgency is the Boko
Haram Islamist extremist agenda. The Boko Haram sect, apart from claiming that
«Western education is forbidden», also regards its members as «people committed
to the propagation of the prophetss teachings and jihad»3. The group seems to be
destructive with a cosmetic pretension for being religious; it has carried out series

! The utilization of at least one dollar or above a day is considered sufficient to keep a person above
the poverty line. See World Resources Institute, «Earth Trends», (environmental resource portal),
available at: http://earthtrends.wri.org/povlinks/country/nigeria.php (accessed 31 August 2016)
(noting that about 71 percent of Nigerians live on less than $1 a day and about 92 percent live
on less than $2 a day). See generally, Chimobi Ucha, «Poverty in Nigeria: Some Dimensions and
Contributing Factors», Global Majority E-Journal, Vol. 1, No. 1 (June 2010), p. 48.

2 Jehovah’s Witness, «Will Violence Ever End», Awake (2012), p.14. See also S.O. Akande, and O. B.
Okuwa, «<Empowering Nigerian Youths for the 21st Century», NISER Occasional Paper No.3, NISER,
Ibadan, Nigeria, (2009), p. 18.

3 Nwanegbo & Odigbo, Op. cit., note 10, p. 289.
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of attacks on Christian religious centers, government buildings, as well as private
individual property.

Religious extremism negates the provisions of the 1999 Constitution, which
guarantees the right to freedom of thought, conscience and religion'. In addition,
Nigeria is a secular nation, which favors no religion®. Therefore, any attempt by a
religious group to cause religious crisis will only succeed in widening the gap of
insecurity in Nigeria which may undermine the existence of the nation.

4. Political Violence. Political instability has a direct bearing on Nigeria’s quest
of maintaining peace and stability in all sectors and national unity. Apart from other
challenges such as the issue of poor governance and leadership failure engendered by
high level of corruption, political violence appears to have assumed worrisome and
threatening dimension in Nigeria politics. The reason for this is that political offices
in Nigeria starting from the primary election at the party level to the general election
are highly contested, not only because of the benefits and respect that are attached
to them, but also because of diversity and some vested interests within the country.

Consequently, the very competitive and ethnically charged nature of our politics,
particularly at the highest levels (control of the federal and the state governments)
makes political stability to be a difficult task. To achieve their inordinate ambition to
occupy a particular office, politicians are often at the trail of their perceived political
opponents even to the point of total extermination. Thuggery becomes a veritable
weapon for rigging election, which is accompanied by ballot stuffing, ballot snatching
and falsification of election result.

Political violence in Nigeria takes different forms ranging from pre-election to
post-election violence. Pre-election violence takes the form of attack on the polit-
ical opponents during electioneering campaigns which sometime results in loss of
lives, destruction of campaign vehicles and property of innocent citizens. Politicians
resort to pre-election violence not only to create fear and intimidate their opponents
but also to scare away the electorates and prevent them from casting their vote in
favor of the opponent. Post-election violence on the other hand, occurs after the
results of election are announced and the supporters of a political party feel that
their candidate has lost because the other party has rigged the election. To vent
their anger, supporters of candidates that lost elections stage violent protests and
demonstrations, such as those that were witnessed in the Northern part of Nigeria
as a fall-out to the 2011 presidential election, which led to massive loss of life and
property running into millions of dollars?.

The apparent apprehension of a similar occurrence after the 2015 general elec-
tion led to the signing of a peace agreement among the major stakeholders at the

! Section 38(1) of the 1999 Constitution (as amended).

2 Section 10 of the 1999 Constitution (as amended).

3 See Bekoe D. «Nigeria’s 2011 Elections: Best Run, but Most Violent» (2011) Washington, DC:
United States Institute of Peace, available at http://www.usip.org/sites/default/files/PB%20103.
pdf (accessed 19 January 2016). See also Federal Republic of Nigeria, «Main Report of the Federal
Government Investigative Panel on 2011 Election Violence and Civil Disturbances», vol.2, para. 1.31
at 16.
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federal and state levels as a way of ensuring that there is no violence after election'.
This step is a welcome development and is commendable. However, signing of peace
accord by politicians is not enough to guarantee peace after elections. What can
give the winners legitimacy and make the losers to be gallant in defeat is a credible
electoral process, which is transparent to all. Anything that falls below the accepted
standard would most likely lead to anarchy and the breakdown of law and order.

Political violence can result in election apathy, as people would not want to
risk their lives going out to cast their votes for fear of attack from political thugs.
Another consequence of political violence is the possible widespread protest that
may truncate the democratic process when there is breakdown of law and order.
Politicians must therefore, play the game of politics according to the laid down rules.

Conclusion. The idea of national security as it is understood today comprises
of military, economic, political, environmental and other variables, which make life
more meaningful to people and guarantee patriotism, commitment to sustenance of
the system and development of the ideals of the state. Military security is of par-
amount importance to national security, but it is not sufficient to guarantee peace
and tranquility in the face of abject poverty, unemployment, political violence and
intimidation by unscrupulous elements in the society. For national security to be
realized, government must strive to improve the standard of security forces, provide
equal opportunity for the unemployed youths to realize their potentials, bridge the
wide gap between the rich and the poor, while politicians must put the interest of
the country above their personal interest by adhering strictly to the rules of politics.
The fact remains that causes of insecurity in Nigeria such as ethno-religious senti-
ments, political violence, Boko Haram insurgency, Fulani herdsmen and the Niger
Delta crisis must be cautiously dealt with using every apparatus of national power,
including military, diplomacy, economic, political and legal norms and policies. Since
sustenance of democracy is largely dependent on the attainment of peace and tran-
quility, promotion of unity and co-existence among the citizens, government must
do everything possible within its power to ensure that citizens» interests form part
of the policy thrust of the state. When the people are happy and able to meet their
needs, the nation will be truly secured and the task of nation-building and sustain-
able democracy would be easily be achieved.?

Recommendations. In order to ensure national security and sustainable democ-
racy in Nigeria, we recommend the following:

a) That every citizen of Nigeria must be patriotic and uphold the ideals of unity,

! See Mutual Agreement to undertake and support peaceful campaigns, signed by President Goodluck
Jonathan of the ruling Peoples’ Democratic Party (PDP) and Major-General Muhammadu Buhari
of the opposition All Progressives Congress (APC), «Abuja Accord: On the Prevention of Violence
and Acceptance of Election Results by Presidential Candidates and Chairpersons of Political Parties
Contesting the 2015 General Elections». Available at www.kofiannanfoundation.org/sites/default/
files/abuja_accord january 2015-1.pdf (accessed 22 January 2016) (The agreement was brokered by
former Secretary-General of the United Nations, Kofi Annan and former Secretary-General of the
Commonwealth, Chief Emeka Anyaoku).

2 Nwolise, Op. cit., note 12, p. 354.
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harmony and the indivisibility of sovereign nation of Nigeria. This is realizable if
government is recommitted to providing a decent means of livelihood for the poor
and tackle unemployment without religious or ethnic sentiments;

b) That the Nigerian military infrastructure be upgraded to international stan-
dard in order to enable the military fight the type of modern insurgencies, which
are driven by global forces such as the wind of global Islamic extremism and the
proliferation of both light and heavy weaponry;

¢) That Nigerian politicians must be recommitted to the Nigerian project, which
is the sustenance of democracy and good governance. Politicians must not over
charge the polity, especially during general elections; they must reject and refuse
to indulge in political thuggery, assassinations, keeping of militias and intimidation
political opponents. These practices do not guarantee Nigeria’s national security;

d) That the tide of illegal immigration of foreigners into Nigeria must be cut
off. Porous borders, especially in the Northern parts of the country must be fortified
because the Boko Haram insurgency for instance thrives on the uncheck black arms
market that flourishes across at the borders!. The huge numbers of arms in Nigeria
is only an attestation of the thriving black arms market, which spells danger for the
national security of Nigeria?;

f) Lastly, government must strive to eradicate illiteracy among the youths who
are seen as the veritable tool in the hands of the politicians for election violence.
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QONIICHDL NPUHUMATIDCS. NYMEM BHECEHUS USMEHEHUL UMEHHO 8 MAKUe 3aKOHOOAMENbHble AKMbl, A He
onpedersmocs 6 saxone o locydapcmsennom 6100xceme.

Kiouesbie caoBa: TocynaperBennbiii GioskeT; 3akoH 0 [ocymapcTBeHHOM OI0/KETE; TIPEAMeT
3akona o Tocymapcrsentom Grozkere; perenust Koneruryrmonnoro Cyna YKpauHbl.

Iocmanoexa npoéaemu. 3axon 1po JlepxkaBHuil G101KeT YKpainu — 1ie O[1H i3
HalBaKJIMBININX 3aKOHIB, SIKUI TIOPIYHO TPUNMaeThca BepxoBHoo Panoto Ykpainu.
3a CBOIM 3MIiCTOM BiH CYTTEBO PI3HUTHCS BiJl IHIINX HOPMAaTUBHO-TIPABOBUX AKTIB
Takoro poay [3, c. 273]. Bianosigao g0 m. 24 4. 1 cT. 2 BojkeTHOTO KOJEKCY
Vkpainu — 11e 3aKkoH, siKuil 3aTBepKye [lepxaBuuii O0/pKeT YKpainu Ta MiCTHUTDH
MOJIOKEHHS I0/I0 3a0e3IeYeH s HOr0 BUKOHAHHS TIPOTATOM GIO/KETHOTO TEPiojy
[2]. Onnak y Brogkernomy kojaekci YKpaiHu He JA€TbCS BU3HAYEHHS HMOHATTS
«Jlepxkauuii Gro1keT>. OKpiM TOro, Hapasi HeMae YiTKOI BiJNOBIJi Ha IUTAHHS,
SIKi camMe MOJIOKEHHST MAlOTh BBa)KaTHCS TAKWMU, 110 3a0€31edytoTh HOTO BHKO-
HaHH{, a/pke y cT. 40 Ha3zBaHOTO KOMM(IKOBAHOTO aKTa HAMAETHCS HEBUUYEPITHUIMA
nepesik TUX TOJIOKEeHb, 1[0 BU3HAYAIOTHCS 3aKOHOM PO JlepskaBHUIT GlOIKeET
Ykpaiau. He nonatoTh BU3HaU€HOCTI y 1IbOMY NUTaHHI 1 Pimenns Koncruryiiilinoro
Cyny Ykpainu, B SIKMX BHUCJIOBJIEH] MMPaBOBi MO3UIIT CTOCOBHO Tpe/IMeTa 3aKOHY
npo Jepxasuuii 6101ker [9—16]. Ak Bkasyors Haykosui, Koncruryuis Ykpainu
«HEe MICTHTH JIOCTATHHO YiTKOTO HOPMATHUBHOTO Marepiany, KUl Ou B cucTeMi
JIaB MOJKJIMBICTDH 3aKPIlUTH 3a 3aKoHOM 1po [lep:kaBHuil Ol0/KeT YKpaiHU JIHiie
BCTaHOBJIEHHSI JIOXO/IiB 1 BUJIATKIB 1 BCTAHOBUTH HEJIOITYCTUMICTh BKJIIOYEHHS B HBOTO
HOPM, IO € IpeaMeToM iHmux 3akouiB Ykpainu. Crarts 95 Koncruryii Ykpainu,
3IiJIHO 3 SIKOIO BUKJIIOUHO 3aKOHOM Ipo [lepikaBHuii O10/KkeT YKpaiHu BU3HAYAIOTHCS
Oy/ib-sIKi BUJIATKM JI€P/KaBU Ha 3aTaJbHOCYCITJIbHI MOTpeOn, po3Mip i IiTboBe ix
CIIpIMYBaHHS, Ha Ky B OCHOBHOMY nocuyaetbesi Koncturyiiiauin Cyn Yrpainu
Y CBOIX PillIeHHAX, He /Ia€ I[iJIICHOTO YABJEHHS PO MpeIMeT 11bOTO 3aKOHY, a JIuIie
MICTUTb BMMOTY LIOZO OOOB SIBKOBOCTI BKJIOUEHHS BCIX BUAATKIB 0 3aKOHY IIPO
JlepskaBHuit Oro/KeT YKpainu (3aKpiTuiioe MPUHITAIT TOBHOTH Jlep:kKaBHOTO OIO/KETY
Ykpainn) i ve Ginbire [17, c. 98].

Cman po3pooaenns npodaemu. Iuranus, 0B’ s13aHi 3 BU3HAYEHHSIM TIPABOBOI
HpUPOAK 3aKOHY 1po [lepxkaBHUN Ol0kKeT Ta HOTo NpeaMeTa, AOCIiIKYBaIK
taki Bueni-pinancuctu, gk: JI. K. Boponosa, 1. b. 3aBepyxa, O. b. 3aBepyxa,
C. T. Kanpkasenko, O. A. Mysuka-Credanuyk, A. A. Heuait, M. I. ITickoTiH,
[. M. IOmenxko Ta in. IIpore oHO3HAUHICTH TIAXOMY /10 II€I TEMATUKU BKA3y€ Ha
HeOOXiIHICTh TOAAMBINOI i1 PO3POOKH.

Orxe, memoro nawoi nyéaixauii € ananiz pimenb Koncruryriiinoro Cymy
Ykpainu, siKi CTOCYIOTbCS TTUTAHHST BU3HAYEHHS TIpeiMeTa 3aKoHy 11po JlepskaBHui
OI0/TKeET.

Buxnao ocnoenozo mamepiany. OcobimBoi aKTyaJIbHOCTI 3a3HAYeHi MUTAHHS
HaOyBatTh y KOHTEKCTI HeoOXiaHocTi posrasay Koucrurymiitnum Cynom Ykpainu
KOHCTUTYTIITHOTO ToganHss Bepxosaoro Cymay Ykpainu MO0 BiAMOBIAHOCTI (KOH-
CTUTYIIHHOCTI) TosioskeHb 1yHKTY 11 TIpukinieBux momoxeHb 3aKoHy YKpaiHu Bij
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25 rpyaus 2015 p. Ne 928-VIII «IIpo lepsxkasuuii 6roker Yipainu Ha 2016 piks»
Yy YacTUHI BU3HAUYEHHS TOPSJIKY 3aCTOCYBAHHSI HOPM i MTOJIOKeHb 3aKOHY YKpaiHu
«IIpo cynoyctpiii i craryc cymuaiB» crartsam 1, 3, 6, yactunu nepioi crarti 8 Ta
yactuHi nepmriii crarti 129 Koncrtutymil Yipainu (yxBasotwo koserii cyaniB KCY
Bi/IKPUTO KOHCTUTYIIIMTHE MTPOBAKEHHS Y CIIPaBIi; 3/[IHCHIOETHCS TIJTOTOBKA CIIPABU
JIO PO3TJIsAly Ha TieHapHoMY 3acifianHi Cy/y), a TaKoK KOHCTUTYIIMHOTO TIO/IaHHS
49 HapoJHUX JIeNyTaTiB 1M0/10 HeBiAnoBinHOCTI KoHeTuTy1ii Yrkpainu (HeKOHCTUTY-
mitHoCTi) momoxeHHs myHKTY 11 IlpukinneBux nosoxensb 3akony Ykpaiau «IIpo
Jepxasuuii Glomxker Ykpainu Ha 2016 pik» (3aiiicHioerbest onpamoBanis Cekpe-
tapiatom KCY) [5]. Cipasa y Tomy, 1o 3a npunucamu myHkty 11 ITpuxinmesux
[I0JIOKEeHb Ha3BaHOTO BUIIE 3aKOHY IEBHI HOPMM TPU/ISATH IIECTH 3aKOHIB MalOTh
3aCTOCOBYBATHCS Y MOPSIZIKY Ta po3Mipax, BctaHosaennx KabGinerom MinicTpiB Ykpa-
iHM, BUXO[SAYM 3 HassBHUX (DiHAHCOBMX PECYPCIB AE€P:KABHOIO i MiCIeBUX OIOKETiB
ta Gomxkery MOHLY CcOLiaIbHOTO CTpaxyBaHHd YKpainu [8].

3ayBasKMMO, MO /10 BUPINIEHHS MUTAHHS MO0 MOKJWBOCTI CKAaCyBaHHS
MOJIOJKEHh YMHHOTO 3aKOHOAAaBCTBAa 3aKOHOM Mpo JlepskaBHUi O0/KeT Ha
BiiOBiHMIT ik, i3 mepcrnekTuBoto Hamanus Kabinery MinicTpiB Ykpainu
ITOBHOBAa)KEHb CTOCOBHO BU3HAYE€HHS pO3Mipy (hiHAHCYBaHHSI TEBHUX BUJIATKIB Y
JlepsKaBi, a OTKe, i3 OKPeCJeHHSIM KoJa TUX TMOJIOXKEHb, 1[0 Ma€ MICTUTU 3aKOH TIPO
Hepxasuuii 6101xet, goaydascs Koncruryniinmii Cya Ykpainy HeoZHOPa3oBo.
Aute 3Bajkaoum Ha Te, IO 4YiTKa, BUpa3Ha mpaBoBa mo3uilis Cymay Tak i He Oyia
chopmoBana, nigxoan Cyay 3MiHIOBAJINCS, OCTAHHIMU POKAMU CIIOCTEPITAETHCS
HasSIBHICTD J0BOJI XMOHOI TIPAKTUKKM 3aKOHOAABIIS, IO HOPYIIYE KOHCTUTYIIHHI
nosioskeHHs. [IpoBesieMo peTpocrieKTUBHUN aHasi3 i HaBe/leHO KOHKPETHI MPUKJIIN.

Tak, y 2002 p. y Pimenni Ne 5-pii/2002 Koncruryriitnum Cyzom Ykpainu 6yJio
3a3Hau€eHO, II0:

— To-TepIre, OCKiAbKM YacTuHA TpeTd ctarTi 46 Koncturyiii Ykpaian
MTPOTOJIONIYE, 10 «IeHCii, IHII BUAM COIIaJbHUX BUILJIAT Ta JOTOMOTH, 10 €
OCHOBHHM [[KEPEJIOM iCHYBAHHSI, MAlOTh 3a0e31euyBaT PiBEHb JKUTTsI, He HIKYNT
BiJl MPOKUTKOBOTO MiHIMYMY, BCTAaHOBJIEHOTO 3aKOHOM», TO 3ynuHenHs Ha 2001 p.
iJIbr, KOMIIEHCAIIiil 1 rapaHTiil, mepegbayeHnX YMHHUM 3aKOHOJABCTBOM, IIPU3BEJIO
JI0 TIOPYIIEHHS] KOHCTUTYIIIHNUX TIPaB 3HAYHOI KUIBKOCTI rpoMaisiH Ykpaiau (ab3aig
1 mMyHKTY 2 MOTHBYBAaJIbHOI YaCTUHN);

— MOo-/Ipyre, 3ylWHEHH MiJIbI, KOMIIEHCAIN i TapaHTill, sIKi (hiHAHCYIOTHCS 13
OI0/IKETIB yCiX piBHIB, HacaMIIepe/l ISk THX KaTeropiii rpoMajistH, MeHcii, 3apobiTHi
IJIATU SIKUX (3 ypaxyBaHHSIM 1HIINUX JKepeJi T0XO/iB) € HUKYMMU BiJl BU3HAUYECHUX
3aKOHOM UM BiJ] IPOKUTKOBOTO MiHIMyMY, BCTAHOBJIEHOTO 3aKOHOM, TIOPYIIIYE BUMOTH
YACTWHU YETBEPTOI CTaTTi 43, YacTUHM TPeThoi cTarTi 46 Ta ctaTTi 48 Konctutytii
Ykpaian. Korcruryiiig mporosiocuia YKpainy colliaqbHOIO, TPABOBOIO /IeP;KABOI0, B
SKIA JIoinHa, 1i JKUTTS 1 3/I0pOB’Sl BUBHAIOTHCS HAWBUIIOIO COIAJbHOIO I[IHHICTIO,
a IpaBa JIOAWHM Ta iX rapaHTii BU3HAYalOTh 3MIiCT i CIIPSIMOBAHICTh AisSJIbHOCTI
nepskaBu. ToMy yTBepisKeHHs 1 3a0e3liedeHHst IpaB i ¢BOOOJ JIIOAMHNA € TOJOBHUM
00608B’s13k0M siepskaBu (ab3art 7 TyHKTY 2 MOTHBYBAJIbHOI YaCTHHI);
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— MO-TPEeTE, MPEeIMETOM peryJioBaHHs 3akoHy 1po Jlep:kOiomker Ykpainu
€ BCTAHOBJIEHHS JOXO/iB Ta BHWJATKiB Ha 3arajJbHOCycHiibHi morpebu. Takuii
3aKOH € TPABOBUM aKTOM, 3MICT SIKOTO YiTKO 3YMOBJIEHUI TOHSITTSM OIOJKETY SIK
many GopMyBaHHSI Ta BUKOPUCTaHHS (PiHAHCOBUX PECYpCiB /7151 3abe3eueHHsT
3aBlalb 1 (QYHKINIH, SIKi 3IMCHIOIOTHCI OpTaHAMU JIePyKaBHOI BJaJd, OPTaHAMU
Baaau AsroHomuol Pecrny6uiku Kpum Ta opraHamy MicIIeBOrO caMOBPsIZyBaHHSI
POTATOM OIOKETHOTO TIepiojy. ¥ HbOMY 3aTBep/sKeHi TOBHOBA)KEHHSI OPraHiB
JepsKaBHOT BJaAU 3ificHIOBaTH BUKOHaHHs JlepkaBHOTro Ot0jKeTy YKpaiHu
[POTSATOM GIO/KETHOTO Tepioy. IIpu 1[bOMY MOJIOKEHHS 111010 3a00POHN 3aKOHOM
npo JlepxOiomKker YKpaiHu BHOCUTH 3MiHM [0 YMHHOIO 3aKOHOZABCTBA O3HAYaAE i
HEMOKJTUBICTD 3yITMHEHHS JIil YNHHUX 3aKOHIB B YACTWHI BCTAHOBJIEHUX HUMM IILJIBT,
KOMIIEHCalliil i rapaHTiii, siki (piHaHCYIOThCs 3 Of0JKeTiB ycix piBHiB (abszar 1 i 2
MyHKTY 6 MOTUBYBAJIbHOI YaCTUHN).

Y migcymry Cyz BUPIIIMB BU3HATH TaKUMH, 1110 He BiAMoBifaioTh KoHcTUTyIIii
Yrpaiuwu, mosoxenns cr. 58 3akony Ykpainu «I1po [lep:kaBauit Oromker YKpainu Ha
2001 pik» 1010 3ynUHEHHS [Iii TTOJOKEeHb 3aKOHOJIABYMX aKTiB YKpPaiHU B YaCTUHI
HaJ[aHHsI TTJIBT, KOMIIEHCAIIIi 1 rapaHTiil, siki (hiHaHCYIOThCS 3 OFOIKETIB YCiX PiBHIB,
Ta 1oJjokeHHs cT. 60 11boro 3akoHy B YaCTWHI 3yITUHEHHS Jlii OKPEMUX TOJIOKEHD
3axkony Ykpainu «IIpo craryc i comiaabHuil 3aXucT TPOMAISH, SKi MOCTPAXKIATA
BHac/1i10k YOpHOOUIBCHKOI KaTacTpodu», BUSHAUCHUX CT. 24 3akoHy Ykpainu «IIpo
JlepxaBuuii Giomker Yrpainu #Ha 1999 pik» (1. 1 pesomorusHoi yactuumn). OqHAK
Cyn He BKasaB, [0 Ha3BaHI TOJIOKEHHST B MPUHIIATIL HE MOKYTh OYTH TaKUMH, IO
MICTSITBCSI Y 3aKOHI TIpO JlepskaBHUiT GIO/KET.

3 oy Ha Te, IO MPUHIMIIOBKIA IiIXiJl CTOCOBHO IO3HAYEHOI 1pobieMu He
GyJi0 BuCIOBIIEHO, Ha po3rysan y Koucruryniitauit Cyn Yipaiau 0yJ10 ClpsiMOBaHO
iHIITT KOHCTUTYIIHI MTOAAHHS CXOXKOTO 3MicTy. 30KpeMa, KBIHTECEHIIIEI0 PO3TJISLY
onuoro crayio Pimennst Cymy Bix 17 6epesust 2004 p. Ne 7-pri/2004, y myHKTI
1 pe3oJITOTUBHOI YaCTUHU SKOTO BKAa3aHO IPO BU3HAHHS HEKOHCTUTYIiHHUMU
MOJIOJKEHHSI YaCTUH TPEThOI, 4eTBepToi ctarTti 59 3akony Ykpainu «IIpo /lep:kaBHuii
6ro/keT Ykpainm Ha 2003 pik» y yacTHHI, 3a SKOIO IiJbI'M, KOMIIEHCAIil i
rapaHTii, Ha $IKi 3riJIHO 3 3aKOHAMM YKpaiHuW MaloTb IIPaBO OKpeMi IpalliBHUKU
(BilicbKOBOCTY;KOOBII ) BiiicbKOBHMX (hOPMYBaHb Ta MIPABOOXOPOHHUX OPraHiB OO0
3HIDKKY TIJTaTH 32 KOPUCTYBAHHS JKUTJIOM (KBAPTUPHOI TIJIATH ), TATUBOM, TesiehOHOM
Ta TJIATH 32 KOMYHaJbHI TTOCAYTH (BOAONOCTAYaHHS, ra3, eJIeKTPUYHA Ta TETJIOBa
eHeprist), 1o/0 6e30IJIaTHOTO MPOI3/ay BCiMa BUAAMHU MiChKOTO MacaskKUPChKOTO
TpaHCHopTy (3a BUHSATKOM TaKCi) Ta aBTOMOOIJBHUM TPAHCHOPTOM 3arajibHOTO
KOPUCTYBAHHS B CiJTbCHKIill MiCIIEBOCTI, a TAaKOK 3aJI3HUYHUM 1 BOJAHUM TPAHCIIOPTOM
HPUMICHKOTO CIIOJIyYeHHSI Ta aBTOOyCaMU IIPUMICbKUX MapUIPyTiB, HaAalOThCs
y pasi, SIKIo IpoIIoBi JOXOAN IUX MPAIiBHUKIB (BillCHKOBOCIYKOOBIIIB) MEHIIIE
BEJIMUYMHY MPOKUTKOBOTO MiHIMyMYy, BCTAHOBJIEHOI JIJIsI Tpaiie3aTHUX ocio, a
pPO3Mip HaJlaHUX MiJbI y TPOIIOBOMY €KBiBaJEHTI pa3oM 3 TPOIIOBUMHU J10XOJaMU
3a3HaYeHMX MPalliBHUKIB (BiiiCbKOBOCIYKOOBIIIB) He IMOBUHEH ME€PEBUINYBATH
BEJIMYMHU MPOKUTKOBOTO MiHIMyMY, BCTAHOBJICHOI JIJIst TIpatie3aaTHux oci6. T
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Pimenns Big 1 rpyzans 2004 p. Ne 20-pri/2004 i Big 11 sxoBths 2005 p. Ne 8-pri/2005
MiCTHJI CXO3Ki Te3n. Anasmizytoun 1 pimmennd, O. O. JIMUTPUK cIIpaBe/l/INBO BKA3YeE,
mo Cyz B OOIPYHTYBaHHSI CBOIX BHCHOBKIB HABOJWThH APTYMEHTH, SIKi HE CTOCYIOTHCS
OKPEeCJIEHHST Oe31T0CePeTHHOTO 3MICTy TAKOTO HOPMATUBHO-TIPABOBOTO aKTa, sIK 3aKOH
po [Jlepsxkasuuii 6ropxket. [luM, pasoM 3 iHIINM, BOHA HOSICHIOE TOI (DaKT, 110 3aKOHK
po Jlep:kOiosKeT Ha HACTYIIHI POKM TIiC/Isl BHECEHHS 3a3HAYeHKX PillleHb BCE OHO
MiCTUJIN HOPMH, SKMMW BHOCHUJIUCSI 3MiHU Y YMCJIEHHI 3aKOHO/IaBui akTu [4, c. 234].
Takum yrHOM, 1TpobJIeMa, SIKY MOPYIIYBaji Cy0' €KTH Y KOHCTUTYIIHHUX TOAHHSX,
dakTuaHOo 3amuimanacs 6e3 HaJEKHOTO PO3B'sI3aHHA. A MPAKTUKA TIPUHHSTTS
BepxoBHotwo Pajoo Ykpainu 3MiH 710 iHIIUX 3aKOHOAABUYMX aKTiB 3aKOHOM TIPO
JlepskaBHUI OIO/IKET CTAE CUCTEMATUYHOIO.

Bisibir KOHCTPYKTUBHUM y 3a3HaueHOMY ceHci € Pimenns Big 9 gumas 2007 p.
Ne 6-pri/2007. ¥ nbomy Cyz Bkasas, 1m0 3aKoH 11po JlepskaBHuil G10/uKkeT YKpainu
SIK TIPABOBUI aKT, YiTKO 3yMOBJICHUI TIOHATTSM OIO/KETY K TIaHy (hOopMyBaHHS
Ta BUKOPHMCTaHHS (hiHAHCOBUX PECYPCiB, MAa€ OCOOJMBUI MPEMET PeTyJIIOBAHHS,
Bi/IMIHHUM BiJl IHITUX 3aKOHIB YKPaiHU — BiH CTOCYETHCS BUKJIIOUHO BCTAHOBJIEHHS
JIOXO/IiB Ta BU/ATKIB JepsKaBU Ha 3arajbHOCYCHIIbHI MOTpeOU, 30KpemMa i BUIaT-
KiB Ha COIliaJIbHMII 3aXUCT Ta colliajbHe 3abe3ledyeHHs, TOMY I[UM 3aKOHOM He
MOKYTb BHOCUTHUCS 3MiHU, 3yINUHATUCS [lisl YUHHUX 3aKOHIB YKpaiHU, a TaKOxXK
BCTAaHOBJIOBATHCA iHIIE (JOaTKOBE) MPaBOBE PETYJIOBAHHS BIJIHOCUH, IO €
IpeIMETOM 1HIMX 3aKOHIB YKpainu. Mertoro it ocobmBicTio 3aKony 1mpo [lepskaBHuit
O1o/KeT YKpaiHu € 3a0e3edeH st HaJesKHUX YMOB JIJIsT Peastizaltii MoJIoKeHb 1HINX
3aKOHIB YKpainu, gki nepegbavaiorh (iHaHCOBI 3000B’s13aHHS JeprKaBU Iepe]
rpoMajigHaM¥, CIPSIMOBAHI Ha IX COIiaJIbHUN 3aXUCT, Y TOMY 4YMCJi ¥ HajaHHg
MiJIBT, KOMIIeHcalii i rapanTiit. OTxe, mpu TPUUHATTI 3akoHy 1po [lepraBHuii
6ro/pKeT YKpaiHu MaoTh OyTH JOTPUMaHI MPUHIMITN COIHAIBHOI, TPABOBOI IEP/KaBH,
BEPXOBEHCTBa IpaBa, 3abe3leyeHa colliajbHa cTabiabHICTh, a TaKOXK 30epeskeHi
MiJTbrH, KOMITEHCAITil i TapaHTii, 3apo6iTHA TIaTa Ta MeHCil st 3abe3nedeHHs mpaBa
KOKHOTO Ha JIOCTATHIN XKUTTEBUM piBeHb (cT. 48 Konctutyii Yrpainn). Ockinbku
npeaMeT 3akony 1po JlepskaBHuil GroiskeT YKpaidnu 4yiTko BusHayeHuil y Koncru-
Tylii Ykpainu, BrojpkeTHOMY Koziekci YKpainu, TO 1ieil 3aKOH He MOKe CKacoBYBaTu
yi 3MIHIOBATH OOCAT 1IpaB i 000B’A3KIB, ILJIbI, KOMIIEHCALIN 1 TapaHTiii, nepegbade-
HUX IHIIUMU 3aKkoHaM¥ YKpainu (ab3ar 6—8 myHKTy 4 MOTHBYBAJIbHOI YaCTHUHM).
[MozuTusHO, 1o aani Cyx miakpecaus, mo BepxosHa Pasa Ykpainu He MOBHOBa)KHA
pU NPUHHATTI 3aK0oHY 1po lepkaBHuil Gi0/KeT YKpaiHU BKJIIOYATH 10 HBOTO
TIOJIO’KEHHS TIPO BHECEHHS 3MiH /10 YUHHUX 3aKOHIB YKpalHU, 3yITUHATH JIiI0 OKPEMUX
3aKOHIB YKpaiHu Ta/ab0 Oy/b-sIKMM YMHOM 3MiHIOBATH BU3HAYECHE iHITMME 3aKOHAMU
YKpaiHu mpaBoBe pPeryJIioBaHHSI CYCIHiIbHUX BigHOCHH (a03all 2 IMyHKTY 5 MOTHUBY-
BasibHOI yactuan). Ha wamr norusiz, y Takuii cioci6 Koncrurymiitnwit Cyx Ykpainu
4iTKO c(hOPMYJIOBAB MTO3UILII0 CTOCOBHO HEMOKJIMUBOCTI BKJIIOYEHHS /10 3aKOHY PO
JlepskaBHUI GIOKET HOPM IIPO 3MiHY IHIIMX 3aKOHOJABYMX aKTiB. 31aBajocs 6, 3
BUCJIOBJIEHHSIM TaKol MpaBoBoi mo3uilii Cy0oM MPakTUKa BKIIOUYEHHS TAaKUX HOPM
BepxosHoio Pajioro Ykpainu masia 6 npunuautucs. OHaK 1[b0ro He crasocs. Tomy
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y 2008 p. cy6’extu 3HOB 3BepHyJucsa 10 Koncruryrniitnoro Cyny Ykpainu st
BUPIIIIEHHS aHAJIOTIYHOT TIPOGJIEMHU.

Tax, y Pimenni Big 22 tpasug 2008 p. Ne 10-pr/2008 Cyn miakpecaus, 1o
3aKoH 1po Jlep:kO0KeT € OCHOBHUM (hiHAHCOBUM JIOKYMEHTOM JepkaBu. Uepes
CBOE€ cllelliajibHe NpU3HaYeHHs Ilell 3aKOH He IOBUHEH PeryJioBaTH BiJIHOCUHU
B iHmUX cdepax CyCIiJbHOrO KUTTS. 3aKOHOM Hpo JepKOoIKeT He MOKHA
BHOCUTH 3MiHU /IO 1HIITUX 3aKOHIB, 3yNMUHATHU 1X J[iI0 Y1 CKACOBYBATH 1X, OCKIJIbBKU 3
00’€KTUBHUX MPUYNH 1€ CTBOPIOE MPOTUPIYUS Y 3aKOHOAABCTBI, i SIK HACJIIOK, TSATHE
oOMesKeHHsT TIpaB i CBOOO/I JIIONHY 1 TPOMAITHUHA. Y pasi HeOOXiTHOCTI 3yMMHEHHST
il 3aKOHIB, BHECEHHS [0 HUX 3MIH 1 JOIIOBHEHDb, BU3HAHHS 1X HEYMHHUMU MAalOTh
BUKOPHUCTOBYBATHUCST OKpeMi 3aKOHM (MYHKT 5.4 MOTHBYBaJbHOI YacTUHU). Y TOWU
JKe yac y HacTynHoMmy myHKTI mboro Pimenns Koncrutynitinuit Cyn Ykpaiaun
BctanoBuB: «IIyakT 19 posniny Il 3akony, ocnopioBanuii HapOAHUMU €Ty TaTaMI
Ykpaiau Ha BianosigHicth KoncTuTytii Ykpainu, MiCTUTh TOJOXKEHHS, SIKi, 30KpeMa,
BCTaHOBJIIOIOTH TOPSIZIOK i PO3MipKU BHECEHHS /10 OIO/KeTy PEHTHUX ILIATEXIiB 3a
NPUPONHUI Ta3, Ha(Ty i Ta30BUIl KOHAEHCAT, 32 TPAH3UTHE TPAHCIOPTYBAHHS
MPUPOIHOTO Ta3y Ta TPAHCIOPTYBaHHS HATH 1 HADTOMPOAYKTIB MariCTpaTbHUMU
HaTOMPOBOIAMH, TPAH3UTHE TPAHCIIOPTYBAHHS aMiaKy; 3allpOBa/KYIOTh 0a30Bi
HOPMAaTHUBH IJIATEKIB 32 KOPUCTYBAaHHS HaZpaMu i HOpMaTUBHU 300Dy 3a ClieliaibHe
BOJIOKOPUCTYBAHHS; BU3HAYAIOTh PO3MIpU CTABOK BBI3HOTO (EKCIIOPTHOTO) MUTA 32
€KCITOPT Ta3y, IPUPOHOTO ra3y B ra3oIoibHOMY Ta CKPAIJIEeHOMY CTaHi i CKparieHnx
rasiB 3a yMOBH, 1[0 OLJIbINI PO3MIPH He BCTAHOBJIEHI MiKHAPOIHUMHK JIOTOBOPAMHU,
3rojla Ha 00OB’I3KOBiCTh IKMX HajaHa BepxosHoio Pamoio Ykpainu (HmigmyHKTH
1-6). 3asnaueni nojoxenss myHkTy 19 posminy IT 3akoHy 1po aepskaBHUIT Or0/KeT
Ykpainu na 2008 pik He 3ynuHAOTH [Iii, He 3MIHIOIOTH 1 HE CKACOBYIOTb SIKHXOCh
HOPM KOHKPETHUX 3aKOHO/IaBUMX aKTiB UM IIPABOBUX AKTiB B IIJIOMY Ta CTOCYIOTbCS
nportiecy BuKoHanHus /lepskaBHoro Oto/pkeTy Yipainu wa 2008 pik y iforo poxiaHiit
YaCTHHI, a TOMY y3TO/KYIOThCs 31 ctartsimu 95—98 Konctutyiii Ykpainu ta crarreio
38 Kozekcy i € koHcTUTyHiliHUMUy». Ha Hamie nepexkoHaHHs, TaKUW MiAXif /10
BUPIIIEHHS JIOCTiAKYBaHOI IPOGJEeMU HABPSI YM MOKe OYTH KOHCTPYKTHUBHUM.
Amxe Cyn y Tomy camomy PitiieHHI BUCTIOBIIOE /IBi TPOTUJIEKHI TTO3UITiT, OCKITbKI
CIIOYATKY BiH KOHCTATy€ HEMOKJIMBICTh BHECEHHS 3aKOHOM TIPo JlepikaBHUI GIOKET
Oy/b-IKUX 3MiH JI0 IHIIMX 3aKOHIB, a MOTIM POOUTH BHCHOBOK TIPO MOKJIHUBICTH
BHECEHHS 3MiH /IO 1HIINX 3aKOHIB y pasi, AKII0 BOHU He «3YIHUHSIOTH [lii, He 3MiHIOIOTh
1 He CKaCOBYIOTb SIKUXOCh HOPM KOHKPETHHMX 3aKOHO/IaBYMX aKTiB UM IIPABOBUX aKTiB
y IIJIOMY Ta CTOCYIOTBCSI TIPOIeCY BUKOHAHHS [[epsKaBHOTO GIO/IKETY».

Bunukae nuTaHHSA: 9M MOKYTH HOPMU 3aKOHY 1po Jlep:kaBHUI GIOIKET TIpo,
IIPUMIPOM, BCTAHOBJICHHSI CTABOK BBI3HOTO MUTA, HE <«3YIUWHSATH JIii, HEe 3MiHIOBaTH
SIKMXOCh HOPM KOHKPETHUX 3aKOHO/IABYMX aKTiB», TIPU TOMY, IO TIPABOBUII MEXaHi3M
MO/IaTKiB, 300piB (000B’SI3BKOBUX TIJIATEXKIB) BUBHAYAETHCS BiAOBiAHUME (TTOATKO-
BUMM) 3aKOHaMU. JIOTTUHO MipKyIO4YH 3 I[bOTO IIPUBOLY, MM MAEMO JIaTH HeraTUBHY
BisnoBiib. [Tokazoso, mo cxoxy nosutito Bucaosaoe O. O. /IMutpuk, BKazyoun,
mo Cyx y mpomy PileHHi «3akjaB MeBHI CYNepeyHOCTI Mi’K CBOIMU TPaBOBUMHU
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MO3UIISIMUA, OCKITbKYA (PaKTUUHO BHU3HAB MOKJIWBICTH YPETYJIOBATH BiITHOCUHU
MPU CIPaBJISTHHI MOAATKIB (sKi, 6€3yMOBHO, TOPKAIOTHCS MPOIECY BUKOHAHHS
JlepsKOIOKETY 3a I0X0aM1) 3aKOHOM TIpo JlepskaBHUI GIO/KET, a OTKe, IOIYCTUB
BHECEHHST 3MiH 3aKOHOM 1pO J{epsKGIOKET 10 THIMMX 3aKOHOaBYMX aKTiB» [4, c. 239].
TakuM 4ynMHOM, TIO3HAYEHY MPOOJIEMY HaBPS/I UM MOKJIMBO BBasKaTH BUPIIIEHO.

[Momampiri npaBosi osuttii Koncturytitinoro Cyy YKpaiHu TakoK He 10/1ai0Th
BusHavenocti. Hapnaku, ananiz Pimenns Big 26 rpyans 2011 p. Ne 20-pri/20113a-
CBi/IUy€E Kap/IMHAJIbHY 3MiHY HAPsIMy Horo MipkyBaHb. Cy/l, TOCUJIAI0YNCh HA CBOE
Pimenns Big 8 xoTHA 2008 p. Ne 20-pr/2008, koHcrarye: po3mipu COIliaJbHUX
BUTLJIAT 3aJI€KATh BiJl COMIATbHO-€KOHOMITHIX MOKJIMBOCTEN JIepKaBH, TIPOTE MAIOTh
3abe3reuyBaTi KOHCTUTYIIHHE TPABO KOKHOTO HA JIOCTATHII KUTTEBUIT PiBEHD JIJIsT
cebe i cBOET cim'i, rapanToBare ct. 48 Kouncruryiiii Ykpainu. [Tepenbadeni sakoHamMu
COIiaThHO-eKOHOMIYHI TTpaBa He € abcoroTHUMHU. MexaHi3M peasizallii 1ux mpas
Moske OyTH 3MiHEHMIl Jep:KaBoi0, 30KpeMa, Yepe3 HEMOKIMUBICTh iX (hiHaHCOBOTO
3a0e31eyeH s MIISIXOM [IPOIIOPIIITHOrO IIePEPO3IOALIY KOLITIB 3 METOI0 30epesKeHHs
GaaHcy iHTEpeciB ychOTO CycmijibcTBa. KpimM TOTO, Taki 3axoam MOKYTh OyTH
00yMOBJIeHI HeOOXiAHICTIO 3a1100iraHHsT YK YCYHEHHs peajibHUX 3arpo3 eKOHOMIUuHiii
Gesrerti Ykpaidu, 110 3TiJiHO 3 YacTHHOIO niepiioio crarti 17 Koncruryiii Ykpainu
€ HalBaxkyMBiImoo (yHKIieo aepxabu. [IpaBo Ha meHcii, il po3mip Ta cymMu BUILIAT
MOXXHA TOB’3yBaTu 3 (hiHAHCOBUMU MOKJIUBOCTSIMU JleP:KaBU, 3 €KOHOMIYHOIO
JOIIIBHICTIO, COIIaTbHO-eKOHOMIYHIMY OOCTAaBUHAMH Y TOUW YU IHIIWI Tepiof ii
PO3BUTKY, @ TAKOXK 3 4aCOM yXBaJIEHHS BiJIIIOBITHUX HOPMATHUBHO-IIPABOBUX aKTiB
(abzarg 3, 10 mynkty 2.1) [16]. Takuii BUCHOBOK HPOCTEKYEThCA i y Pimenni
Bix 25 ciuns 2012 p. Ne 3-pn/2012[15]. Ile cionykae 10 4eproBoi AUCKycCii y
IUTaHHI CTOCOBHO MOJKJIMBOCTI TTOB’sI3yBaHHs 3abe3eueH sl peasisallii comiaabHIX
CTaHJAPTIB i3 (HiHAHCOBUMU MOKJIMBOCTSIMU JIEP5KABU, Peai3allii comianbHoi (PyHKITIT
JePKaBOIO, 1, 3PENITOIO, TTpeiMeTa 3aKOHY 1po JlepskaBHUil GIO/TKET.

IToxpingeMo AyMKYy BUEHUX, IO MPUUHATHUM JJd HAIIOl JepP:KaBU MOKE
OyTU TIepeOPiEHTYBAaHHS COIIAJbHOI TONITUKY JePKAaBU BUKJIIOYHO 3 TTUTAHHS
PO colliajibHe IiKJIyBaHHS Ha CTBOPEHHS YMOB, KOJIM KOKEH 3MOXKe BJIACHUMU
3YCUJUISIMU TapaHTyBaTu co0i HOpMasibHe icHyBauHs |1, ¢. 83]. OxnHak 3 orysity Ha
HNOJITUYHY i €KOHOMIYHY Kpu3y, MOMHOKeHY Ha HeoOxinHicts mposezpenns ATO,
L[bOTO ZIOCATTU BKpail Bakko. lle nmutanus yacy.

Caymuumu BujaoThes i mozuiii cyaais Koncturytiitnoro Cyay Ykpainu,
SKi BOHM BUCJIOBUJIN y CBOiX okpeMux jaymkax. Hampuknaz, cyana B. 1. Humkin
3a3Hayvae, 110, MO-Tepiie, TAKUMHU <«HOBAIlisIMU» CIIOTBOPEHO KOHIETITyaJbHe
cupsaMyBaHHs i ¢cyTh npunucis cratti 3 Koncturyiii Ykpaiuu mogo 30608’sg3aHb
JlepKaBy Iepe/| JIIOJAMHOIO K HaiBUINOI cOIiaJbHOI IIHHOCTI, a He HaBIAKU —
JIOJIMHU TIepel AepKaBHUME opraHamu. [To-apyre, Take TBepKeHHsT OTPEOYE SIK
MiHIMyM PO3KPHTTSI TaKOi OararoacteKTHOI Te3u, sk «(hiHAHCOBI MOKJIMBOCTI», Ha
MiKIrajly3eBOMy HayKOBOMY PiBHIi, a He JIMIlle TIPaBOBOI0 aHaJIi3y, 110 Y CBOIO Yepry
00YMOBJIIOE PiI3HOMAHITHICTH Y ii TpakTyBaHHI, y TOMY 4YHCJ 1103a ceporo mpaBa
i moBHOBaxkeHHsAMU KoucturymitHoro Cyny Ykpainu [7]. Cynasa . . JInnax
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3BepTa€ yBary Ha Te, o KoHcTuTytiss Ykpainu He HaJla€ TOBHOBAaXXEHHS CTOCOBHO
BU3HAYEHHS MOPSIIKY i PO3MIPiB colliaJbHUX BUILIAT Ta gomoMoru Kabinery
MinicTpiB ¥Ykpainu i BOHU He BUILTMBAIOTh 3 HOTO (DYHKITIT MO0 peasti3ariii oJiTHKI
y cdepi couianbroro 3axucry. Kabiner MinicTpiB Ykpainu sk opraH BUKOHABYOI
BJIQ/IM ITOBUHEH peaJsli3oByBaTH (BUKOHYBATH) Te, 1[0 BU3HAYEHO 3aKOHOJABYOIO
Biasoio B KoHnctutyiii i 3akoHax Ykpainu, a He 3MiHioBaTH iX. CTOCOBHO came
takoro cratycy Kabinery MinicTpiB YkpaiHu y mpaBOBOMY pPeTryJIIOBaHHI CYCITITBHUX
BiJIHOCUH cottiasibHOro 3axucty Koncturytitinuii Cyn YkpaiHu BUCJIOBUB MPABOBY
nosutiifo y Pimenni Bix 8 Bepects 2009 p. Ne 19-p1/2009, srigHo 3 ssxoro «Kabiner
MinicTpiB YKpainyu MOBHOBaKHUI B)KMBATH 3aXOiB 100 3a0be3leueHHs mpasB i
cBOOOJI JIIOAMHU i TPOMAJISTHUHA, 3a6e311edyBaTH TPOBEAECHHS TOJITUKH, 30KPEMA,
y cdepi comiaabaoro 3axucty (myHktu 2, 3 crarti 116 OcHoBHOTO 3aKOHY
Vkpainn). 3azHauyeHe cBiguuTh, mo Kabiner MinicTpiB Ykpainu He HaaiJeHU
MMOBHOB)KEHHSIMU TIOJI0 BCTAHOBJIEHHS PO3MIipiB TieHcii» [6]. [lo 11boro pmogamo, 1o
3 ypaxyBaHusiM npunucis ct. 95 Koncrutyiii Ykpainu HeMae Takux MOBHOBaXKEHb
y Kabinery MinicTpiB Ykpaitu il CTOCOBHO BCTAHOBJICHHSI PO3MIPY 1HIIMX BHILIAT
i3 /lepskaBHOTO OTOJIKETY.

Bucnogox. Mu BBa)kaeMo, 10 3 ypaxXyBaHHSIM CHCTEMHOTO 3B’sI3Ky CT. 95
Koncruryii Ykpainn i ct. 40 BromkerHoro kogekcy Ykpainu 3akoH 1po /lep:xxaBHuit
O0/IKET Ma€ MIiCTUTH YiTKO BH3HAYeHi 1MOJI0KeHHs. TIpu 1iboMy po3Mip BHIATKIB,
iX pO3MOia, y TOMy UMCi I THX, 32 PaXyHOK SIKUX (PIHAHCYIOTHCS TIEHCIT Ta iHIIi
coliajabHi BuIIaTu, nepexbadeno y nogatky Ne 3 go 3akony mpo lep:kaBHuit
6romker Ykpainu wa 2016 p. Taki gogaTku € HEBiI'€MHOI YaCTUHOI 3aKOHY
npo [lepskaBuuii 610/KeT YKpaiHu Ha BiANOBigHWIT pik. BoHM 3aTBEpPIKYIOTHCS
BHKJII0YHO BepxosHoio Panoio Yipainu (aus. ct. 95 Koncrutyii Ykpainn), a Tomy
ix posmip He Moxke Oytu 3mineno Kabinetom Minictpis Yrpainu. Illo crocyerbest
m 11 4. 1 ct. 40 BrojkeTHoTO KOZIEKCY YKpaiHu, TO TaKi JOAATKOBI TMOJOKEHHS
MafOTh PEerJIAMEHTYBATH MPOIleC BUKOHAHHS OMOJKETY B YACTHHI BUKOHAHHS BIXKe
3aTBepiKeHOro OI0jsKeTy Ha Biamosigamii pik. OTxe, B 3aKoHi 1mpo [lepskaBHuii
O10[KeT, 10 Ma€ CBiil, BUsHaueHUl BIOJKeTHUM KOZeKCOM YKpaiHu, IpeamerT
peryJIroBaHHsI, He MOKYTb MICTUTHCS IHIIN MOJIOXKEHHS, aHix mepegdaderi y cr. 40
1[bOT0 KOAM(PIKOBAHOIO aKTa, HABITh SIKIIO BOHK OYIyTh 3allPOBAIKYBATH JOAATKOBI
corianbHi rapanTii Ta po3mmpoBaT ix obcsaru. [punucn oo 3mMian (SIK po3iu-
PEHHSI, TaK i 3BY;KEHHsT) 00CATY COIIa/IbHUX CTaHAAPTIB, CKAaCYBaHHST Y1 3MiHIU 00CATY
npas i 060B’A3KIB, IiJIbI, KOMIIEHCAIIIi 1 rapaHTiii, epeabayeHnX iHITMMU 3aKOHAMHU,
MaIOTh MPUITMATHUCS TJIIXOM BHECEHHS 3MiH caMe /10 TaKMX 3aKOHO/IaBUMX aKTiB.
Tifbku AOTPUMYIOUYHCH TAKOTO THAXOMY, MU OyIeMO 3[1aTHi 3a6e3MeYnTH HAJEKHY
peaizaiiio MPUHIIUITY 3aKOHHOCTI y OI0/UKeTHIH Ta iHmmX chepax.
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Matters relating to the definition of the subject of the law on State Budget in the Decisions
of the Constitutional Court of Ukraine

In the article an author pays attention to the exceptional importance of the Law on the State Budget
and the need for a clear approach to the definition of its content. Law on the State Budget of Ukraine -
is one of the most important laws, which the Verkhoona Rada of Ukraine adopted annually. In content,
it differs significantly from other legal acts of such kind. According to para. 24 of part 1of Art. 2 of the
Budget Code of Ukraine — it’s the law that approves the State Budget of Ukraine and includes provisions
to ensure its implementation during the budget period. At the same time, the Budget Code of Ukraine does
not give a definition of «State Budget». In additio14n, currently there is no clear answer to the question,
what provisions should be considered such to ensure its implementation, as in Art. 40 named codified act
contains no comprehensive list of those provisions, which are determined by the Law on State Budget of
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Ukraine. Do not add certainty in this matter and decisions of the Constitutional Court of Ukraine, which
expressed the legal position on the subject of the law on the State Budget.

Issues relating to the definition of the legal nature of the Law on the State Budget and its object was
in view of these scientists-financiers as L.K. Voronova, I.B. Zaveruha, O.B. Zaveruha, S.T. Kadkalenko,
O.A. Musica-Stefanchuk, A.A. Nechay, M 1. Piskotin, IL.N. Yushchenko and others. At the same time, the
lack of a clear approach regarding designated theme indicates the need for its further development. Thus,
the purpose of this article is to analyze the decisions of the Constitutional Court of Ukraine, concerning
the definition of the subject matter of the Law on the State Budget.

Based on the analysis of the decisions of the Constitutional Court of Ukraine, concerning the defi-
nition of the subject matter of the Law on State Budget of Ukraine, stressed the existence of unjustified
extension of the latter, which leads to a violation of the budget legislation and the formation of false legal
practice. It was stated that any provisions relating to changes in the scope of social standards, the scope of
rights and responsibilities, benefits, compensation and guarantees provided by other laws, must be made
by amending it in such legal acts, rather than be defined by the Law on the State Budget.

It is proved that taking into account the systemic connection Art. 95 of the Constitution of Ukraine
and art. 40 of the Budget Code of Ukraine, the Law on the State Budget must contain a clearly defined
position. The amount of expenses, their distribution, including those due to funded pensions and other
social benefits provided in attachment Ne 3 to the Law on State Budget of Ukraine for 2016. Such attach-
ments are an integral part of the Law on State Budget of Ukraine for the relevant year. They are approved
only by the Verkhoona Rada of Ukraine, as stated in Art. 95 of the Constitution of Ukraine, so their size
can not be changed by the Cabinet of Ministers of Ukraine. With regard to para. 11 of part 1of Art. 40 of
the Budget Code of Ukraine, these additional provisions should regulate the process of budget execution
in terms of implementation of the already approved budget for the relevant year. Thus, the Law on State
Budget, which has its defined Budget Code of Ukraine, subject of regulation, could not contain provisions
other than those which provided for in Art. 40 of this codified act, even those that would implement addi-
tional social guarantees and expand their volume. Prescriptions to change (as an extension or narrowing)
the scope of social standards, cancel or change the scope of rights and responsibilities, benefits, compen-
sation and guarantees provided by other laws, must be made by amending it in such legal acts.

Only by following this approach, we are able to ensure proper implementation of the principle of
legality in the budget and other areas.

Keywords: the State Budget; the Law on State Budget; the subject of the law on the State Bud-
get; the decision of the Constitutional Court of Ukraine.
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OKPEMI TIMTAHHA PET'YAIOBAHHS OTIAATU TTPALLI
3A KOPAOHOM TA B YKPAIHI

Yaazanvieno docsid onnamu npayi y 3apyOCHUX Kpainax 3a MINCHAPOOHUMU CMANOAPMAMU;
OKPECIeno CYUacHuil cman HOPMAmueHo-npasosozo 3abesnevenns npayi. Pexomendosano nadamu
npouyecy Hazisidy 3a 000EPHCAHHAM BUMOZ MINCHAPOOHUX aKmie Xapaxmepy npiopumemnoi Qyukuii e
distivbnocmi opzanis 0eprcasozo nazisidy 1 KOHMPOIIO 3a QOMPUMAHHAM MPYO006020 3aKOHO0ABCMEA 6
Yxpaini.

KirouoBi cioBa: onuiara 1paili; MisKHAPOAHI CTaHAAPTH; €BPOIHTerpaliiiti npouecy; 3apyOisKHui
JIOCBiJI; HAIlIOHAJIbHE 3aKOHO/IABCTBO.

Taesas A. B., kaHauar 0pUANYECKUX HAYK, JOIEHT, 3aM. JI€KaHa 110 HAy4HOIl paboTe (akyiib-
TeTa COIMATbHO-TYMAHUTAPHBIX TeXHoJoTui, HarmoHanbHbINl TeXHUYecKuil yHuBepcureT <«Xapb-
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HekoTopbie BONPOCHI OILIATHI TPY/Ia 3a py0e:koM U B YKpauHe

Obobwen onvim oniamvl mpyoa 6 3apybelcHvix CMpanax no MeicoyHapooHviM Cmanoapmam;
OUEPUEHO COBPEMEHHOE COCMOSIHUE HOPMAMUBHO-NPABOB0Z0 00echeuenus mpyoa. Pexomendosano npudamo
npoueccy nasopa 3a cobniooenuem mpedosanuil. MeicoyHapoOOHbIX AKMoO8 Xapaxmep Npuopumemuo
pynKyuU 8 DessmeivHOCmU 0P2aH08 20CYIAPCMEEHH020 HAO30PA U KOHMPOILSL NP cOOI00eH UL MPYA06020
3aKOHOOAMENLCMBA 8 UCTOM.

KioueBbie cioBa: oriata TPya; Mex/yHAPOHBIE CTAHAAPTHI; €BPOUHTErPAIIHOHHBIE TTPOIECCH;
3apyOEsKHBIN OIBIT; HAIIMOHAJIBHOE 3AKOHOIATEIBCTBO.

Ilocmanosxa npooaemu. 3abe3nedentisi cTabiIbBHOTO €KOHOMIYHOTO PO3BUTKY
YKpainu i miABUIEHHS JKUTTEBOTO PiBHS il HaceJeHHS TiCHO MOB’s13aHi 3 e(DeKTHB-
HOIO JIeP;KaBHOIO TIOJITUKOIO y cepi persiaMmenTartii omati mparii. 3apobiTHa miata
€ OCHOBHHM JI’KEPEJIOM JIOXO/IiB TIPAIliBHUKIB 1 HAMCUJIBHIIINM MOTHUBATOPOM PO3-
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BUTKY TPY/I0BOTO MOTEHIiaTy OLIbIIOCTI Jiiojieil. Bpak cucreMHOro MiaXomy aepKaBu
IO BUPIIIEHHST TIPOOJIEM CTUMYJTIOBAHHST BHCOKOITPOYKTUBHOI MPAIli YHEMOKJIUBIIOE
€KOHOMIYHE 3pOCTaHHs, cTabiIi3allio i i BUIIEeHHS PiBHS KUTTSA HaceaeHHs. OnHak
TLTBKU Yepe3 YIOCKOHAJIEHHS MEXaHi3My PeryJIioBaHHS OIJIATH MPalli MOKHA pyXa-
THCS BIlepe/l IIJISIXOM IIPOrpecy i MpolBiTaHHS JlepKaBU.

Ananiz aimepamyprux oxcepen. Ilurannst 3apobiTHOI MIaTH 3HANILIN BiJ-
J3epKaieHHs y HaykoBux poborax B. M. Boxkka, H. B. Bomorinoi, H. /. Terbman-
nesoi, B. B JKepnakosa, M. 1. Tammna, 3. 4. Kozaxk, A. M. Konora, 1. I. Komaiiropn,
B. B. Jlazopa, JI. 1. Jlagop, C. C. Jlykama, A. P. Mamoxa, II. /[. Ilununenxa,
C. M. Ilpununka, B. I. Porang, /[. I. Cipoxu, d. B. Cumyrinoi, O. €. Conina,
H. M. Xyrtopsan, O. M. fApomenxka ta inmmx ydenux. IIpote, He3Baxkaioun Ha IUPO-
KWl CIIEKTP iCHYIOUMX HAayKOBUX IyOJIiKalliil, HU3Ka MUTaHb Y 3a3HAYEHIll 1apuHi
BUMarae cBoro BupimenHs. CBO€UaCHICTh HAYKOBOTO MONIYKY TOSCHIOETBCS T THM,
1[0 €BPOIHTErpalliiiti IpoLecH 3aroCTPUIK IPobJIeMy BiIIOBIAHOCTI HAI[IOHAIBHOTO
3aKOHO/IaBCTBA YKpaiHu (B ToMy 4uci y cdepi OmaaTH mpaili) iCHyl0UYUM MiKHa-
POTHUM CTaHapTaM.

Mema i 3a60anns docnioxcenns. 1liero myOmiKaiieo My IParHeMo OKPeCINTH
NPUKJIA/HI 3aBAaHHS yIOCKOHAJEHHS PeryJIOBaHHs OIJIaTU Ipalli B HOBUX COIli-
QJIbHO-EKOHOMIUHUX YMOBaX; BU3HAUUTHU HANPSIMKU TapMOHi3allil HAI[iOHAJIbHOTO
TPYZIOBOTO 3aKOHOABCTBA MO0 OTIATH TIPalli 3 MiKHAPOJIHUMU CTaHAApTaMU, y3a-
raJIbHUTH 3apyOisKHUIT IOCBI/I peryJIioBaHHs OIUIATH IIpalli Ta ii HOpMaTUBHO-TIPaBOBE
3abesrnedeHHss B YKpaiHi.

Buxnao ocnoenozo mamepiany. Bignosiguo xo cr. 9 Koncruryitii ynuni
MiKHaPOJIHI JI0rOBOPH, 3rojla Ha 0OOB’SI3KOBICTh SKKMX HagaHa BepxosHoio Pazoio
Ykpaiau, € 4aCTUHOIO HAIlIOHAJbHOTO 3aKOHOABCTBA JIeP:KaBU. AKIO MiXKHAPOJAHUM
JIOTOBOPOM ab0 MiKHAPOJHOI YroJ0I0, B AKUX Oepe ydacThb YKpaiHa, BCTAaHOBJIEHI
1HIIT TTPaBUJIA, HIXK Ti, 1110 MICTUTD HaIliOHAJbHE 3aKOHO/IABCTBO TIPO IPAIlo, 3aCTOCO-
BYIOTBCSI TIPABUJIa MiKHAPOIHOTO JI0roBopy abo miskHapoaHoi yroau (cr. 8—1 K3ull
Ykpaiun) [1]. Takum unHOM, B OcHOBHOMY 3akoHi i1 y Koziekci 3aKOHIB 1TPo TIpario
YKpaiHu 3aKpillJieHO IPUHIMI TPIOPUTETY MiZKHAPOIHO-TIPABOBUX HOPM TIepel] HOp-
MaMU HalllOHAJbHOTO 3aKOHOABCTBA.

PerionasibHi akTH MPaBOBOTO PETYJIOBAHHS TIPalli — BA)KJIUBUN YMHHUK BILJIUBY
Ha (HOpMyBaHHS HAIIOHAJTBHOTO 3aKOHO/ABCTBA. KIacWMUHWM TMPUKIAIOM TaKUX
akTiB € €Bporneiicbka coriaabHa XapTisg (neperasgnyrta 3 TpaBusa 1996 p.). Xapriio
parudikosano Ykpainoio 3akonom Ne 137 — V iz 14 Bepecns 2006 p. i u. 1 ycra-
HOBJIIOE HU3KY OCHOBOIIOJIOKHUX TIPAB 1 MPUHIIMIIB IIPABOBOTO PETryJIIOBaHHS TIpalli,
SIKI € OCUTDh BAXKJIUMBUMU I/ YKPAiHU SIK JIEMOKPATUYHOI, COIiaJbHOI 1 1paBoBOi
Jlep;KaBy, a came:

— KO)KHA JTIOJINHA TIOBUHHA MaTH MOKJIUBICTD 3apo0JisATH cOOi Ha JKUTTSI TIpode-
ci€ro, sIKy BOHa BiJIbBHO OOUPAE;

— yci IpaliBHUKN MalOTh MPaBO Ha CIIPaBeJINBI YMOBU TIpalli;

— yci TPYAIBHUKHU MAiOTh MPaBO Ha Oe3MeuHi i 3/l0pOBi YMOBH TIpaiti;
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— yci TpyAsii MaloTh IIPaBO Ha CIIPABEAJNUBY BUHArOPOAY, sSKa 3a0e3I1eYnTh
JIOCTATHIN KUTTEBUHN PiBEHD /IJIsI HUX CAMUX 1 1X ciMel;

— yci mpamiBHUKY i poOOTOAABIII MAatOTh IPABO Ha CBOOOMY 00’€THAHHS B HaIli-
OHaJIbHI 260 MIsKHAPO/IHI OpraHi3ailii /s 3aXUCTY CBOIX €KOHOMIYHUX 1 COTaMbHITX
iHTEpeCiB;

— yci npariBHUKK i pobOTOAABIII MAIOTh IPaBO Ha YKJAAEHHS KOJEKTUBHUX
JIOTOBOPIB Ta iH. [2].

Crarti 11 2 Pexkomenpmariii MOII Ne 135 mono BcTaHOBJIeHHS MiHIMaTbHOT
3apobiTHOI MIaTh 3 OCOOJMBUM ypaxXyBaHHSIM KpaiH, 1m0 po3suBaioThes (1970 p.)
[3] mepenbavaroTh BiAMOBiAHI 11iJIi BCTAHOBJIEHHST MiHIMAJIbHOI 3apOOITHOI TLJIATH.
3aKoHO/IaBU€e 3aKPIilIEHHsT MiHIMAJIbHOI 3ap00iTHOI IJTaTH TIOBUHHO OYTH OJHUM 3
eJIEMEHTIB MOJIITUKH, CIIPAMOBaHOI Ha 6OPOTHOY 3 GIAHICTIO I 3a0BOJIEHHS OTPEO
YCIiX TpyAsumx Ta ix cimeit. OCHOBHOIO METOIO BCTAHOBJIEHHSI MiHIMAIbHOT 3ap00iTHOT
aTi Ma€ OyTH HaJlaHHST MPAIOI0YNM 3a HaliMOM 0cobaM HeOoOXiTHOTO COIaTbHOTO
3aXMCTY MO0 MiHIMAJIBHO TIPUITYCTUMUX PiBHIB 3ap00ITHOI TLIATH.

€ xpainm, Je MiHiMaJbHa 3apobiTHA IJ1aTa B3araji He BCTAHOBJIOETHCS abo
MeXaHi3M 11 3aKOHO/IaBUOTO 3aKPITJIEHHSI CYTTEBO BIJIPIZHSAETHCA Bijl yKPAiHCHKOTO.
Tak, ITliBgenHo-Adpurancbka Peciybirika He Ma€ 3aKOHOAABYO BCTAHOBJIEHOTO
MiHiMyMy 3apobiTHoi miaatu [4, c. 121]. Bignosigno mo MeaepaibHOro 3aK0HY
Mekcuku ripo mpaitio (1970 p.) nenna MimiMaabHa orraTa mpaili TOBUHHA TTOKPH-
BaTU OCHOBHI JKUTTEBI MOTpebU JIOAUHN 1 ii
3 PO3PaxXyHKY JEHHOI CTaBKU 32 KOKHOIO CITEIiabHICTIO I 3a7IeKUTh Bi/l PETiOHy
(Mekcuka 3a piBHeM oILIaTH MoJijieHa Ha Tpu reorpadiununx paiionn — A, B i C)
[5, c. 31-32].

YV Iisaenniit Pecry6urini Kopest ii y 6arathox KpaiHax, 10 PO3BUBAIOTHCS,
peryJIioBaHHsT MiHIMaJIbHOI 3apOGITHOI TIATH He MOMIMPIOETHCS Ha APIOHI i aysKe
APiOHI MmifpUEMCTBA, POTE 3MiHM, 10 BiAOYBAOTHCS B OIJIATI Tpaiti y dhopMaib-
Hill eKOHOMIIli, 6e3M0CePEHBO BIUIMBAIOTH HA CTaH CIIPAaB Y IIbOMY CEKTOPi. Ypsiau
okpemux kpain (Icnanii, JTlrokcem6ypry, Hizepaannis, Hosoi 3enanzii, ITopryrauii,
Typeuunnn), yCcBiJOMJIIOI0OUN HETATUBHUU BIIUB IIBUTIEHHS MiHIMaJIbHOI 3apo-
GITHOI IJIaTH Ha 3aMHATICTH, POOJAATH CIPOOM MOM SKIIUTU COILiaJbHI HACIIIKY,
BCTAHOBJIIOIOUN HIKYI CTaBKM MiHiMaibHOI 3apobiTHOI miaTu s Moo [6, ¢. 95,
99]. Hempozymate 3aKOHOaBYe 3aKPilJIeHHs] MiHIMATbHOT 3apOOITHOT TTaTH MOXKe
MaTH HETaTUBHI HACJI/IKH, IO YCKJIAJHIOTH JOCSATHEHHS TOJIOBHOI METH — 3HVKEHHST
piBHsI GiZHOCTI.

HaiiBayx muBIininMu CKJIQIHUKAMU OpraHisallii OrJaT paili € HOpMyBaHHS TIpaili,
TapudHe HOPMYBaHHS 3apOOITHOI I1aTH, PO3pOOJIeHHS (DOPM 1 CHCTEM OILIaTH TIparli
[7, c. 211]. BinbmricTs cucTeM oTIaTH TIPaIlli, O 3aCTOCOBYIOTHCS HA TiANPUEMCTBAX
PO3BUHEHWX KpaiH, PO3TJISIIAIOTHCS SIK HOY-Xay W He MyOsiKylThCs BiIKpUTO |8,
c. 254]. Tlpore mpobeMu opranisaiiii OIJIaTH Mparti, Ha HAII TIOTJISI, MOJISTA0Th B
IHIITOMY, a camMe B peasizallii IPUHITUITY B3aEMHOI Bi/IMOBIIAIBHOCTI OcTaHHIX. Tak,
JI. Typoy, BUaTHUI aMePUKaHChKUI €KOHOMICT, 3iCTaBUB PeajibHy 3apo0iTHY ILIaTy
PIBHUX COIiaIbHO-TIPOMECITHUX TPYT 3 TIOTETUYHOIO iX OIJIATOIO, M0 PO3PaXOBY-
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BaJjlacsi HUM BiJIIIOBITHO /10 PEATbHOTO BHECKY Y BUPOOHUIITBO KOKHOIO i3 IIUX TPYIL
3a itoro pospaxyHkamu, 3apobiTku KBasaihiKoBaHMX POOITHUKIB OLABII HIK y JABidi
OyJin HIDKYUMU Bijl iX iCTUHHOTO BHECKY y BUpoOHUITBO |9, c. 85].

Jlusepcudikartist (Bix sar. diversus — pisuuii, fasere — pobuti) BUPOOHUIITBA
SIMOHChKUX KoMiaHiil y 80-ti poku XX cT. — 11e He 110 iHIIe, SIK Baasa cripobda 36e-
perTu BUCOKOKBaTi(hiKOBaHI KaJipy B YMOBaX JKUTTEBOTO Haiimy. Y AmoHil iHCTpyMeH-
TOM, SIKUH JI03BOJISIE 06’ €KTUBHO OIIHIOBATH TIPAIIIO, BUCTYNAE CUCTEMA TaK 3BAHOTO
«yIPaBJIiHHS 32 MeTOI0». BoHa € CKJIa/l0BOI0 YACTUHOIO CUCTEMM MaTepiaJibHOTO
CTUMYJTIOBAHHS, 10 TPYHTYEThCS HA BpaxXyBaHHI Pe3yJbTaTiB Tpaili, a 3HAUYNUTD,
MoB’sI3aHa 3 PUHKOBUMH Xapakrepuctukamu podouoi cusm [10]. Huni B miit kpaini
TOYUTHCs GOPOTHOA JIBOX TEHIEHIN: JKUTTEBUI HAlIM 3 4aCTKOBOIO 3MIHOIO IiIXO/iB
JIO0 OILIaTH TIparli (CTUMYJTIOBAaHHS He CTaXKy, a Pe3yJIbTaTiB Mpalli) i mepexiji 10 cXeMu
MOOLIBHOCTI i 60pOTHOM 3a KBaIi(hiKOBaHUI IIepCOHAI Ha PUHKY Mpaili (aMepuKaH-
CbKUI TUII yIIPABJIIHHS KaJ[paMu).

[Tpu mizBeseHHI MiACYMKIB OIUIaTH TIpalli 0cOOIMBa yBara IPUALISETHCA TOMY,
SKI GKOCTI TpalliBHUKA BIJWBAIOTH HA il pe3yJsibraT. AMEepUKaHCbKI Kopropariii
3a3BMYail 3aCTOCOBYIOTh KOMILJIEKCHY CUCTeMY OIiHIOBaHHS. 30KpeMa, ChcTeMa 110piB-
HAHHSA (DAKTOPIB BUKOPUCTOBYETHCS JIJIST OIMIHKU 3MICTY JIISLIBHOCTI MPAIliBHUKIB,
saifHATHX y cdepi ynpasiainns. [Ipu 1boMy posrisiaaioThest obesaru pobiT Ta chepa
BILJTUBY, BUMOTH JI0 TIPAIliBHUKA 1 CKJIQJIHICTh BUKOHYBaHOI (PyHKIIiI. 3’ ICOBYIOTHCS
XapaKTepUCTUKH, CITLJIbHI IS yCiX T0Ccajl, ajie BIACTUBI iM Pi3HOI0 Mipoio. O1liHka
€ TIPSIMO TTPOIOPIIHHOI CKJIAJHOCTI i BaskMBOCTI poOboTH. [Ipo MiHHICTD KOKHOTO
BU/Y JiSITBHOCTI CYAsITh 32 BHECKOM Y KiHIIEBMIT pe3ysbrar poboTH KOMIaHii B
1izoMy. 3arajbHi XapaKTEepUCTHKN CTAHOBJSATH 0a3y JJIsi MOPIBHSHHS BCiX 1MOCajl
i BUCTYMaIOTh (hakTopamMu ¥ mijcakTopaMu, 3a IKUMH OI[IHIOETHCS TEeBHA T0Ca/la
cTtocoBHO iHmux. Ha 1yMKy aMepuKaHChKUX CITEIialiCTiB, 11 T03BOJISIE PO3MTUPUTHI
KOJI0 mpoeciiiHuX 3HaHb i BMiHb, HEOOXIIHUX TPAIliBHUKOBI /I 3aMillleHHsT Tiei
yu iHnoi nocaam [11].

YBenenns eaunoi tapudnoi cucremu (€TC) y nmpakTUKy oprasisariii onjaatu
npaiti 6yJ10 OJHUM i3 IEHTPATBHUX MOMEHTIB pedopMI 3apoBITHOL IJIaTH i 03HAYAIO
TepexiJi 10 MiKTay3eBOT0, MizKKaTETOPIHHOTO 1 MIKITPO(eCiiiHOTO BIOPSIKYBAHHS
TapuHIX YMOB OIUIATH Mpalli 0cid, sSIKi MpaIiooTh 3a HAHMOM y OroJKeTHIH cdepi,
X04Ya i1 3aCTOCYBaHHS MOKJIWBE 1 HA TMIAPUEMCTBAX i B yCTaHOBAaX Pi3HUX (HOpPM
BJIACHOCTI.

CyuacHi cucreMu oIIaTH Ipaili B iepskaBax 3 PUHKOBOIO €KOHOMIKOIO JIello Bijl-
PiBHAIOTHCA Bijl TpaauitiitHoi TapudHoi cuctemu. ¥ CIITA mouyanm 3anpoBajpKyBaTh
CUCTEMY, SKa OTpUMaJia Ha3BY «IlJaTa 3a BMiHHA 1 3HaHHS», 32 SKOIO 3apIjara Hapa-
XOBYETbCSI He CTLIBKU Ha MijgcTaBi Kiaacudikaiii pobounx micib (Tapudi ciTkm),
CKiZIbKkY Ha 6asi i 3 ypaxyBaHHsM ocoOucTol kBasidikariii nmpamisuuka. Ha gymky
(baxiBIIiB Kpain 3axomy, Iill cucTeMi MaTepiaTbHOI BUHATOPOIN HAJIEKUTH MailOyTHE,
ajle BOHA I[e He OTpUMaJia 3HAYHOTO TOoNUpeHHs y cBiTi [12, c. 46]. OTxe, mopsin
3 (hopMasli3oBaHUMU METOAaMU OIIHIOBAHHSI PE3YJIBTaTiB POOOTH JJIsl IPABUIBHOIO
HapaxyBaHHsI 3apo0iTHOI IJIaTH Bee yactiiie 6epyThes A0 yBark MepcoHabHi KO-
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CTi mpaliBHUKa, Horo TBOpumii norexiiaa. OcobJMUBO el MOMEHT BJIACTUBMIA JIJIst
MiTPUEMCTB ATOHIi, BUCOKOTEXHOJOTIUHNX 1 HayKomicTkux kKoprnopaiiit CIITA i
3axigHoi €Bponu. Kommencariss mepcoHaaTbHUX PUC TPY/SAIIOTO 3IMCHIOETHCS 3a
JIOTIOMOTOI0 1H/IUBI/lyaJIbHOI OTLJIATH TIPaIli, B TOMY YHUCJ IHAMBIIyaTbHUX TapuhHUX
CTaBOK, 1110 3aCTOCOBYIOTHCS Ha SAMOHCHKUX MiJIIPUEMCTBAX, SIKi i TIOCTYKUIN IIPU-
KJIQJIOM JIJIS 3aITPOBAJPKEHHS OI[IHKM 3aCJIyT 3a CXEeMOIO 1H/IUBI/Iya1i30BaHO1 OIJIaTH
npaiti [13, c. 53], 110 MossATaE y ABOSPYCHIN CUCTEMI OTIJIATH Tpalli — /ISt HOBAUKiB
i mpauiBHUKIB, SIKi BKe MalOThb HeBHUN cTak poboTu. [OJIOBHUM €JIeMEeHTOM, IO
JIE)KUTh HUHI B OCHOBI BiIZIMIHHOCTI OIliIHIOBaHHSI OKPEMUX IPyT poboUoi cuiu, €
HaOyTTsT i BiaTBOpeHHs mpodeciitnol kBamidikarii. Iliarpyatsam ii popmyBants €
HAYKOBO-TEeXHIYHI 3HAHHS, OTPUMaHi IIPOTSATOM 3araJbHOTO 1 ClleliaTbHOro HaBYyaHHSI.
Y 3B’43Ky 3 MM piBeHb KBastihikallil MpaiiBHUKIB 3a3BUYAll OIIHIOETHCS YUCJIOM
POKiB HaBUaHHs. [HIIMI TTOKA3HUK KBastidikaIlii — BUPOOHUYHIT TOCBIJI, 110 BHpasKa-
€ThCS B YMCJIi POKIB ydyacTi y TpysoBomy miporeci [9, ¢. 81-82].

B Awnraii, @panii i y HU3M iHIIKX epsKaB OTPUMaJIa TOMIMPEHHS TaK 3BaHa
THy4YKa CHCTeMa OTLIATH, B OCHOBI SIKOI — BpaxXyBaHHsI IHAWBIyaJbHUX 3MiOHOCTE
HpalliBHUKa, OT0 3aCJyT i pe3ysbraTiB poOOTH 3a JOMOMOTOI0 OIIHOYHUX IIKAJ i
HU3KK iHIMX (dakropis. [lo Toro, o cyTi, BigOyBaeThCs iHAMBIAyamis3alliss omIaTH
npaili, TPOTHU YOTO BUCTYMAIOTHh MPOQCIIJIKHA, OJHAK II0 CUCTEMY TiTPUMYIOTh
BUCOKOKBaJIihikoBaHi crelfianicTy it poditHuky. Hagaroun BeJIMKOro 3HaYeHHs KBa-
gicdikariii mpariBHUKIB, /iesiKi 3axi/iHi hipMyU TPOBASATH OILIATY TIPAIll HE MPOCTO 32
PO3psiIaMu, a 3a pe3yJibraTaMu PobiT, MO GIJIBIIOI MIPOI0 CTUMYJIIOE OCTAHHIX 10
migBumeHHs kBasidikarii [12]. Omurata 3a pesysbratamu (3aciayramu) repeabadae
3’sICyBaHHsI TOTO, 10 MOBUHHO GYTH 3p00OJIEHO MPAIliBHIKOM a00 KEPIBHUKOM, ajie He
3a IHCTPYKIII€IO, a B CEHCI YCIHINTHOI OpraHisariii mocTaBJIeHUX Il Ta OTPUMaHHI
HMeBHUX pe3ybraTiB. Kimo4oBoio ¢iryporo Takoro OIiHIOBaHHS BUCTYIA€e Oesmnoce-
penHiii kepiBHUK [ 14, c. 73]. 3a3HaueHa cucTema Iyske Harajye MOpPiuHi OIiHIOBAHHS
JIepsKaBHUX CIYKOOBIIB B YKpaiHi.

EdextuBHicTh perysoBaHHS OILIATH TIpalli 3aJ€KUTh, 30KPEMA, BiJ[ CTYIIEHS
BpaxyBaHH4 JIeP;KaBOIO BTPATU KYITiBEJbHOI CITPOMOKHOCTI HAaceJeHHS TiJ] BIJINBOM
indaamii. 3acTocyBaHHS MeXaHi3My iHeKcallil JOXO/IiB, CIIpsIMOBaHe Ha MiATPUMKY
PIBHS SKUTTSI TPOMA/ISTH, TO3BOJISE BiAIMTKOAOBYBATH iM MOMOPOKUYAHHS CIIOKUBUYNX
ToBapiB i mocayr. OcobIMBO BasKJNBOIO BOHA € JIJIST COIIAJbHO BPA3JUBUX TPYII
HaceJIeHH:.

3a macirrabaMu OXOIJIEHHST TPOMAJISTH 1H/IEKCAIII0 OXO/IiB Y PO3BUHEHUX Kpa-
iHaX MOXKHA BUIINUTH JieKijabKa Mozesneil. [lepiioio oXomaoioThesa MPaKTUYHO BCE
nacenenns (bembrig, [lanisg, [cnangis, [tanis Ta iH.), 110 MOXKIUBO 3aBASKH (DYHKITI-
OHYBAHHIO HAJIEKHUM YMHOM HAJIAro/IKEHOI CUCTEMU KOJIEKTUBHUX YTO]l 1 HASIBHICTIO
JIOBOTO KOHTPOJIO 3 OOKY mpoderigok [15].

Jlpyra Mozesib repebavyae 3ampoBaKeHHsT iHAeKCallii JOXOAIB OKPEMUX COIiasIh-
nux rpyn (CIHIA, Kanana, @pantis, [1sefiapisa Ta in.). Hanpukmnan, y CIITA yactka
NpaIoioynX, He 3alHATUX Y CiJIbCBbKOMY TOCIOZAPCTBI, OXOIJIEHUX 1H/IEKCAIIi€l0,
3a JIeIKMMM OLliHKaMu cKjazae 0m3bko 10%, a cepej IpaiiHUKiB, 1[0 MalOTh CBOI
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npodCIiIKK, BOHA 3HaYHO BuIa — 6113bKo 40%. 3a TpeThoro MOJEJLIIO iHeKcallist
MPaKTUYHO He 3acTocoByeThesl (ABctpisd, Himewunna, Anonig, I1IBerist), ockinbku
BBaJKAEThCS, 1110 BOHA CYTTEBO OOMEKYE TIpaBa il MOKJIMBOCTI COIaIbHIX MapTHEPIB.
Y uerBepTiit MOETI MOXKJIUBICTD 1 XapakTep 3/IMCHEHHS 1HAEKCAllil BU3HAYAETHCS
piopUTETaMK TIOJITUKK JOXO/IB, CIIPSMOBAaHUX Ha 60poThOy 3 iHdusico (Hixep-
snanau, Hopeerist i Dinnsnmis). ¥ kpaiHax 3 TaKOIO MOJEIIO BXKUBAIOTHCS KOPCTKI
oOMesKyBaJIbHI 3aX0AU 1OJI0 IHJeKcallil, SIKi MOKYTh IepeadaunTy, 30KpemMa, BCTa-
HOBJIEHHST BEPXHBOI MeKi 3pOCTaHHsI 3apOOITHOI IaTh, TPAaHUYHUN KoedirienT ii
inzekcartii abo B3arasi BiaMOBY Bix Hel [15].

062060penns pesyavmamie. Sk GaunMo, iCHYIOTh J€pKaBH, y SIKUX YKpaiHa
MOJKe 3aI03udyBaTh 1eil MMO3UTUBHUIT JJOCBiJ i 3acTOCOBYBaTH Horo y cebe Bimmo-
BiztHO 710 cBO€T crierudiku mpaii. TosoBHa npobsema y cdepi iHgeKkcallii JoXomiB — 1e
3a100iraHHs PO3KPYYyBaHHIO IH(MIAIIITHOL cripasi, SKOMY CIIPUSE TIOBHA IHAEKcaIlis
BCiX /I0XO/IiB TIPOIOPIIHHO 3POCTAHHIO ITiH.

B Ykpaini mpakTuky 3acTocyBaHHS MeXaHi3My iHIeKcarii posmoyato 1me B 1991 p.
3 IpUUHATTAM 3akoHy Ykpainu «[Ipo iHzexcallito rponoBux /J0X0/iB HACETEHHS».
[Tpore 1i BTizieHHS B KUTTS IIPOBOKYBAJIO JIMIIIE MOJAIbIIe 3POCTAHHS 11iH, 1110 HEMHU-
Hy4e PU3BOANIIO 10 30iblneHHs aedinuty Jlep:KaBHOTO OrOIKeTy, a TOMY HAIPUKIHIL
1992 p. xito nporo mexauizmy Gyso npunureHo. Y 2003 p. 3anpoBajizKeHO HOBUIA
MeXaHi3M iHJieKcallii rpoIoBUX JIOXO/iB HaceseHHs B YKpaini. Ha cborojni BoHa
CIIOCTEPIraeThCs B MeKaxX MPOKUTKOBOIO MiHIMYMY, BCTAHOBJICHOT'O JUJISL BiIIOBIIHUX
cotiasibHUX 1 jlemMorpaiyHuX TPyTl HACEJIEHHS, SIKIO0 BEJIMYUHA THIEKCY CIOKUBYMX
I[iH, 06YNCIIEHOTO HAPOCTAIOUNM ITiJICYMKOM, ITEPEBUIIMTD TIOPIT iHAEKCallii, BCTAHOB-
Jenuit y poamipi 101%. OzxHak 3armpoBajikKeHHsI iHaeKcalli 3apoOiTHOT MJIaTH JIHIIe
B M€KaX IPOKUTKOBOTO MiHIMyMY, Ha HaIlly JAyMKY, BUK/IIOUA€ MOKJIMBICTH 1 301/1b-
IIEHHs Ha OCHOBI 3apOOITHOI IIJTATH TPOMA/ISH i3 CepeAHIMI TOXOAaMM, sIKi ChOTOIHI He
JIy>Ke TIePEeBUIYIOTh TIPOKUTKOBUI MiHIMyM. /7151 TPOMAITH 3 BUCOKMMHU JIOXO/IaMU, Y
SIKMX HE CIIOCTEPITAETHCS 3HUKEHHST TIATOCTIPOMOKHOTO TIOTIUTY, iHAEKCAItist Oy Ib-sIKOT
YacTKHM iX JIOXO/IB HE € JIOMIIBHOIO, X04a ii IPOBEIeHHs i TiepenbdayeHo 3akoHoM [ 16].

JlocBig posBuHeHUX 3apyOisKHUX KpaiH B oIiaTi mpaii i B ii cTUMyJIfoBaHHI
CTAHOBUTD, SIK GaunMo, [Jist YKpaiHu BeJMKUi iHTepec. Barato 3 HbOro BapTo peati-
30BYBaTH BK€ CbOTOJIHI, X04a /IJid YKPaiHU BiH € He 30BCiM PUHHATHUM. BruBuatoun
HAaKONWYEHU JIOCBIJl, aallTyI0YN MOTO /0 YKPAIHCHKOI JIIHCHOCTI, MOXKHA JIOCSTTH
BHCOKHMX €KOHOMIYHUX Pe3yJIbTaTiB y TPYAOBiil JAiS/IbHOCTI.

Bucnoexu.

1. JTo 6a30BUX CTaHAAPTIB MI’KHAPOIHO-IIPABOBOIO PEryJIIOBaHHS OIJIATH Ipaili
HaJIesKaTh: ) COIliajibHa CIIPABEIMBICTD; 0) EKOHOMIUHE 3POCTAHHS; B) B3aEMO3B’s-
30K €KOHOMIYHOI i COIIaJbHOI TOITUKY; T) 00’€MHAHHS 3yCHJIb MK COIiaTbHIM
MIPOTPECOM Ta €KOHOMIYHUM 3POCTAHHSIM.

2. IIpakTuHO BCi KpaiHW 3 BUCOKUMM TTOKA3HUKAMU PiBHSI JKUTTSI BCTAHOBJIIO-
I0Th MiHIMAJIbHY 3apOOITHY TLIATY i MPOKUTKOBUIA MiHIMYM, a TaKOK PETYJIOI0Th
3apobiTHY ILIaTy 3a JOMOMOIOIO COLIaJbHO-TIAPTHEPCHKUX BiHOCHH JA€P/KaBU 3
pobOTOAABIAMY 1 TIPO(CITIIKAMI Ha PiBHI ray3eBUX 1 KOJEKTUBHUX YTOJ.
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3. Bapro nanmaTu mipoiiecy Harssy 3a A0Jep:KaHHAM BUMOT Mi>KHAPOJHUX aKTiB
XapakTepy TpiopuTeTHO1 (PYHKINI B AiSTBHOCTI OPraHiB Jep:KaBHOTO HATJSALY i
KOHTPOJIIO 32 JOTPUMAHHAM TPY/IOBOTO 3aKOHO/IABCTBA B YKPAiHi.

4. BiacHukaM TiZIIPUEMCTB, YCTAHOB Ta OPraHisalliii 3a MiITPUMKH Jep:KaBU
CJIIJT B3SITH 3a OCHOBY JIOCBijl 3apyOiKHUX KpaiH; IiABUILYBaTH MiHIMQJIbHUN PO3-
Mip OmIaTH mpaili mapajueibHo 3 pehOPMYBaHHSIM YChOTO GIOIKETHOTO CEKTOPa
€KOHOMIKH.
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Some issues of wages abroad and in Ukraine

It is given special attention to the effective state policy conducting in the sphere of the payment for
labor. Generalized experience of the payment for labor of foreign countries according to international
standards has been considered and the modern current state of regulatory and normative and legal pro-
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vision have been outlined. It is recommended presentation of the supervision process over compliance
with the requirements of international act of the priority function character in the activity of the state
supervision bodies and control in compliance with labor legislation in general. The history of implementa-
tion in Ukraine of the indexation mechanism practice, started still in 199 1with the adoption of the Law
of Ukraine «On indexation of money incomes of the populations. However, its embodiment in life only
provoked further rise in prices, which inevitably led to the increasing of the State budget deficit, that
is why, in the end of 1992 action of this mechanism has been suspended. In 2003 it was introduced a
new mechanism of indexation of money incomes of the population in Ukraine. Today this mechanism is
observed in the framework of the living wage established for the relevant social and demographic groups
of population.

Keywords: payment for labor; international standards; European integration processes; foreign
experience; national legislation.

Haditiuna do pedxonezii 28.08.2016 p.

© Iaesas O. B., 2016 111



KPVMIMIHAJIBHE IIPABO.
KPVIMIHOJIOI'TA

O6oneHueB Banepin ®epoposuy,
KaHouoam 1opuou4HuUX Hayk, doyeHm,
HauioHaneHul topudu4Huli yHisepcumem
imeHi fipocnasa Myopoeo, YkpaiHa, m. Xapkie
e-mail: hortisa70@mail.ru

ORCID 0000-0001-8360-8959

doi: 10.21564/2414—990x.134.78892
YAK 343.9

CUCTEMHUM MIAXIA Y AHTUKOPYMUIAHOMY
KOMIMAAEHCI

Jlosodumucs 3n0600ennicmy 6opomvbu 3 xopynyieto 6 Yxpaini. O6rpynmosyemocs 0OUiLbHiCMb
BUKOPUCTANHS CUCTIEMHOZ0 NI0X00Y Y peanizayii 3axo0ie aHmuxopynyiinozo komniaeucy. Poskpusacmucs
amicm ma nocaidosHicmy emanie CUCMeMHO20 anaiy uiei disuvHocmi.

Ko4oBi coBa: crcTeMHUI TH/IXiT; aHTHKOPYTITIHHIH KOMILTAEHC; 3aITOOITaHHsa KOPYIIITL.

Odonenues B. @., kanaujgar OPUANYECKUX HAyK, A0IEHT, HallMoHaIbHbBI OPUANYECKUN YHU-
BepcuteT nMenn SApocaasa Myzaporo, Ykpanna, r. XapbKoB.
e-mail: hortisa70@mail.ru ; ORCID 0000-0001-8360-8959

CucteMHBIii TOAX0 B aHTUKOPPYIIIHOHHOM KOMILTaeHce

Obpawaemcs enumanue na axmyarvrocmy 6opvovr ¢ koppynyuei 6 Ykpaune. O60cHogvieaemcs
4enecoobpasHOCb UCIOIL30BAHUS CUCTIEMHOZ0 NO0X00A 68 PEATU3AUUL MeD AHMUKOPPYNUUOHHO20 KOM-
naaenca. Packpuvisaemcsi cooepaycanue u nociedo08amessHOCb CUCEMHO20 AHAIU3A IMOUL 0esimeabHOCTL.

KiioueBble cjoBa: CHUCTEMHBIN TIOAXO/; aHTVIKOppy]’[IIHOHHBﬂ/I KOMIUIACHC; MIPEeAYIPEKICHNE
KOPPYIINAHN.

Bcemyn. 3a pesyspraTaMu JIOCTi/PKEHHS TPOMAJIChKO1 JIYMKH, TIPOBEJIEHOTO
Mixuaposnoto dyHnzaaiieo Bubopunx cucreM (IFES) nanpukinii 2013 p., kopyritist
BXOJIUJIA JIO TIEPENTIKY HAUTOCTPIMIMX MPOOJIeM i BUKIMKAIA OCOOINBE 3aHETIOKOEHHS
y 47 BizcoTkiB ykpainmiB [13]. A 3a ganumu [Haekcy cipuiiHATTS KOPYIILii, TpoBe-
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neHoro Transparency International, y 2012-2013 pp. Ykpaina mocigana 144 wmicie
cepen 176 xpaif, B IKUX MPOBOUINCS MOCTIKeHHS. ToX KOPYIIIis, TPOHUKHYBITH
y Bci cpepr KUTTS, cTajsa YA HE TOJOBHOIO MPUIMHOI0 €KOHOMIUYHUX i MO THUYHUX
HOTPACIHD y cydyacHill YKpaiHi.

Ananiz aimepamypnux 0anux i nocCmanoexa 3ao0aui 00Caioxcenns. Y BiTumn3-
HAHIN KPUMIiHOJIOTIT iCHY€ YuMMaJio MaTepiaiB MO0 MOCHIKYBAHOTO SBUIIA Ta
3ax0/[iB Horo 3amobirants. 30KpemMa, KOMILIEKCHOIO0 € poboTa €. HeBMepKUIIbKOTO
[7], B gKiii i3 3acTOCyBaHHSAM CY4aCHUX MeTO/IB HAYKOBOTO MMi3HAHHS PO3TJSHYTO
NPUYMHM Ta YMOBHU KOPYIIlii B YKpaiHi, COIiaibHO-eKOHOMIYHUI TIPOCTIp 11 TOMIHN-
PEeHHsI, 0COOJIMBOCTI TEH/IEHIII B MEPEXiTHOMY CYCIJIBCTBI, MEXaHI3MU MTPOTHUIII.
BiTun3HaHI HAYKOBII TaKOK aHAJI3yBaJii KOPYMIIiHI PU3UKU Y 3aKOHOTBOPYOCTI
Vkpainu [3], crparerii 3amobiranHst KOPYNIIHHIM TIpaBONOPYIieHHAM [6], BuBuasm
AQHTUKOPYTIIIHI 3acajin AisiIbHOCTI OpraxiB Baamau [1].

He npumentyioun 3HadeHHs BKe iCHYIOUMX HAIpaIlfoBaHb, MAEMO 3a3HAYNTH,
[0 HaBIiTh 3a IX HasIBHOCTI mpobsema Kopymiii B Ykpaini He 3uukHe. Tox BiO-
CKOHAJIEHHsI 3aXO/IiB 3aI06iranHs KOPYMIIIHHUM TIPOsiBaM Iile TPUBAJIUIl yac Oye
AKTYaJbHUM.

Y 11pomy 11aHi MepcrneKTUBHUM BUJIAETHCA CUCTEMHUH Mi/IXi/l, 1110 BKe HEeO[HO-
Pa30BO MiATBEPIUKYBaB cBOIO edeKkTuBHicTL y KpuMinomorii [10]. Moro Bukopu-
cranusg gomomorsio O. €. Manoci 3/[iliCHUTH CUCTEeMHO-KPUMIHOJIOTIYHUI aHaTi3
KiJIbKiCHO-SIKICHUX MOKa3HUKIB 3JI0YMHHOCTI B YKpaini 3a mepiox 1972-1995 pp.
i TTPOJIEMOHCTPYBATU CUCTEMHICTDb 3B'SI3KiB MiXK CTPYKTYPHUMU eJIeMEHTaMU 3JI0-
YUHHOCTI, @ TaKOX 13 30BHIIIHIM CepeJloBUINEM — IIPollecaMi CYCIJIBHOTO KUTTSL.
CucremHO, Ha 3acajiax JisJIbHICHO-JIOJUHHOMIDHOTO TMPUHIIUITY JIOCJIiIHUK PO3-
TJISTHYB TaKOXK i 3aX0/M 3am06iraHHst 3JI0YMHHOCTI, 30KpeMa — KOpyTiiitHoi [5].
Ha ocHOBi cucTeMHOTO MiJIX0/1y PO3KPUB IPUUUHHICTH Y CUCTEMI JeTepPMiHAHT
snounnnocti B 1iomy B. M. Tonoskin [2], a O. I. @posioBa pocignia MpakTUKY
KPUMIHAJIBHUX MTOKapaHb B YKpaini [16].

YTiM, y3arasibHeHHST HaBe/IeHUX Ta JIeSKUX IHIINX JIKepes AloTh I1iJICTaBU CTBep-
JUKYBaTH, 110 Y PO3po0iIli GesrocepeiHiX 3aX0/[iB 3a100iraHHsT KOPYIIIii MOMKJINBOCTI
CHUCTEMOTEXHIKM Peai3oBaHO HEeOCTAaTHBO. 3J0KPeMa, JI0 1bOT0 Yacy He 3JiliCHEeHO
CHUCTEMHOI0 aHaJi3y Hi i€l AigIbHOCTI, Hi caMOro siBUIA-KOPYIIILii.

Harri x HamparoBaHHs 11010 0a30BUX 3aca/] CHCTEMHOTO aHAJI3y 3armo0iraHHs
3JI0Y4MHHOCTI [8], reHeTUYHOro Ta MPOTHOCTUYHOTO acHeKTiB 1€l AisabHOCTI [9],
crcTeMHMX (DaKTOPIB JlaTeHTH3allii KpUMiHOTeHHUX YUHHUKIB [11], 06csriB oxopo-
HIOBAaHUX CYCIJIBHUX BifIHOCUH [12] MiITBEP/KYIOTh TIEPCIIEKTUBHICTh O3HAYEHOTO
HANPsIMKY JociKenb. Jlo Toro  3apa3 came cucteMuuii migxiz y 1. 14 [lep;xaBHoi
MporpamMu MIO/I0 peastisariii 3acaj Aep:KaBHOI aHTUKOPYIIINHOT MOJITUKN B YKpaiHi
(Antukopymiiiiinoi crpaterii) na 2015-2017 poku [14] BusHava€eThCst SIK MPiOpH-
TETHUH Yy 3amobiraHHi KOPYIIIii B OpraHax BUKOHABYOI BJIa/IK Ta OPraHax MiCI[EBOTO
CaMOBPSJIyBaHHS HA OCHOBI pe3yJIbTaTiB aHaJi3y KOPYHIIMHUX PUBUKIB.

Mema nawoi cmammi — oO6rpyHTYBaHHS 6A30BUX 3aCa/[ CUCTEMHOTO TIIXOLY Y
3aX0/[aX aHTUKOPYIIIHHOTO KOMILJIAEHCY cy0 €KTIB MPpUBATHOI chepu.
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Ocnosna wacmuna. AHTUKOPyTIIiHHUN KoMIIaenc (auri. compliance — Bimio-
BiTHICTh BUMOTAM YW HOPMaM) MO’KHA BU3HAYATH K MPOMITAKTUKY KOPYTIIHIHHUX
MIPaBOIOPYIIIEHD Y MeXKaxX MMOTOYHOI JisSIBHOCTI Cy0’€KTiB (JIepKaBHUX Ta HelIepsKaB-
Hux). [l7st cycrmisibeTBa B 1iJIoMy Taka poboTa € HeoOXiTHOIO, OCKIIbKY 3abe3reuye
HasieskHe (DYHKITIOHYBAHHS COIIAJIBHUX THCTUTYTIB Y PIBHUX YMOBaX MPaBOTOPSIKY
Ta KOHKYPEHIIii i ybesreuye iX yJ4acHUKIB Bi/l CAaHKIII 32 MOPYIIEHHST 3aKOHO/IaBCTBA.

ChOrogHi BBasKa€ThCs, 10 CUCTEMHICTh € 000B’I3KOBOIO BJIACTUBICTIO OY1b-SIKOI
CBiIOMOI [iSIIBHOCTI JIIO/Ie — 1 33717151 Ti3HAHHS CBITY, 1 31511 MOTO NepeTBOPEHHS.
Tosx crcTeMHUI XapaKTep Ma€ i MOTOYHA isLIbHICTD Cy0’€KTiB TIpuBaTHOI chepw, e
peasi3yoThCsi aHTUKOPYIIIIHHI 3aX0/IH, 1 caMi T1i 3aX0/IH.

3 ypaxyBaHHSIM CUCTEMHOTO XapaKTepy 3aX0/liB aHTUKOPYIIIHHOTO KOMILJIAEHCY
MOKHA OKPECJIUTH 3aCa/iM 1X CUCTEMHOTO aHaJli3y. BBaskaeTbCsl, 1110 OCHOBHOIO METOIO
Takol poboTH € TT0OYI0Ba y3araabHIOIUO0I MOJIE/i B3a€MO/Iii AOCTIKYBaHOTO 00’€KTa
3 OTOUYIOUKMM CEPENOBUIIEM Y KOHKPETHIN cUTYyallii Ta po3poOKa peKOMeH/AIii st
JIOCSITHEHHST 1M 00’ €KTOM TIeBHOI MeTH [4, c¢. 15]. DaxkTiyHo 11e crocib BUpilmeHHst
npobiieM y cucremax. [IpobieMoro 3a3Buvail MPUITHATO BBasKaTH HEBITIOBIAHICT
6aXaHOro Ta iCHYIOYOTro cTaHy pedeil y cuctemi. Maerbest npo Bapiantu: 1) HeBi-
MOBIIHICTH IIJISIM CUCTEMU 1i CTPYKTYPH, CKJAQAY i MPOIECiB B3aEMOJIii OKPEMUX
YaCcTUH; 2) HEBIAOBIIHICTH (DYHKIIIH, TapaMeTpiB Ta CTPYKTYPH IOI0 TTPU3HAYEHHS
cucTeMu; 3) HEJOJIKN y B3aEMO/Iii cucTeMu 3 cepesioBuieM [4, c. 27-28]. BoueBuib
po0JIeEMOIO Cy0’'€KTIB — CHUCTEM, Jie Peasi3yI0ThCsT 3aX0A1N AHTUKOPYIIIIHHOTO KOMII-
JIAEHCY, € KOPYIIIINHI TIPOSIBU Y B3a€MO/Iii i3 cy0’€KTaMi OTOYYIOUOTO CEPEOBHIINA B
YMOBaX KOPYIIIHHAX PU3UKIB Ta MPU HASBHOCTI KOH(DIIKTY iHTepeciB. Crierudivnnm
BapiaHTOM PO3B’sI3aHHSI BKa3aHOI MPOOJIEMI MOKHA BBa)KATH CTaH I[UX CUCTEM, IIPU
SKOMY BOHU BUKOHYBaau O BjaacHi (PyHKIII MakCUMaJbHO e€(EeKTUBHO BiAIOBIIHO
JI0 BCTAHOBJICHOTO TTPU3HAYEHHS.

Y KOHTEKCTi CHCTEMHOTO aHATI3Y [isIBHOCTI AOCTI/KYBaHUX CYO'EKTIB — CHCTEM
IpuBaTHOI cepy — 3aX0/M AHTUKOPYIIIIHOTO KOMILJIAEHCY MalOTh PO3IJISAATUC SIK
ofHa 3 ix yHkitiit. MyHKILisA — 11 30BHIIIHIN POSIB BIaCTUBOCTEH 00’'€KTa B iCHYIO-
4iii cucremi BigHOCHH [4, ¢. 15]. ¥ cuctemHoMy aHasmisi GyHKINO 00'€KTa OTOTOKHIO-
I0Tb i3 000B’sI3KamMH, 3a/10BosieHHsIM 1T0Tped. DakTIIHO MOBA Hijie TIPO MePEeTBOPEHHS
npusHaueHHst cucremu B il i aii MOKyTh OyTH Ha3BaHi TOAIAMU, AKI peasi3yoTh
npusHadentst. Hanpukoaz, rojoBHa GyHKINsE aBTOMOOI/ISI — MEPEBO3UTH BaHTAK, a
1Oro JIBUTYHA — KPYTUTH KoJieca [4, c. 29]. Toxk 3axoau aHTUKOPYIIIHHOTO KOMII-
JIAEHCY MOXKYTb PO3IJVISZATUCS SIK MeXaHi3MM IIepeTBOPEHHS IOCIOIapChbKOTO, OCBIT-
HbOTO, iH(GOPMAIIHHOrO I iHIIOro NpU3HaueHHs Cy0’€KTiB-cucTeM (BU3HAYAETHCS
KOPIIOPATUBHUMM CTATyTaMu, HOPDMAaTUBHUMU aKTaMW) B KOHKPETHY /iSJIbHICTb iX
MiIPO3/IiJTiB, YIIOBHOBAKEHNX HAa 3aM00ITaHHSI KOPYIIIIHUM TIPOSTBAM Y B3a€MOJIIi
i3 30BHINIHIM CEepPeIOBUIIIEM.

PosymiHHst 00’€KTa-sIBUIIA SIK CUCTEMU O3HAYa€: 1) TpeicTaBIeHHs eJIeMeHTHOTO
CKJIaLy, 10 MOPOJIKYE JOCIKYBaHi BIACTUBOCTI cucteMu; 2) moOyI0BY TEPMiHOJIO-
FiYHOTO TIPOCTOPY Y BUIJISAA HAGOPY MEPBUHHUX MOHATH (CUTHATYP), OB SI3aHUX i3
JIOCTIKYBAaHUMY BJIACTUBOCTSIMU CUCTEMU; 3) BUSBJICHHS CUCTEMOYTBOPIOIOUNX Bijl-
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HOCUH MIXK eJIeMEeHTaMU1 OJIHOTO PiBHS CUCTEMU Ta BiIHOCUH MiX i€papXiYHUMU PiB-
HIMU CUCTEeMU; 4) BCTAHOBJIEHHST eMEP/IsKEHTHOI (CUCTEMOYTBOPIOI0YO1) BJIACTUBOCTI
CHCTEMH, SIKe [IEPETBOPIOE CYKYITHICTh OKPEMUX KOMIIOHEHTIB Ha crCTeMY; 5) mo0y-
JIOBY KOMILJIEKCHOI KBaJIIMeTPUYHOI MOJIeJIi BJACTUBOCTEN SAKOCTI cucreMu [4, ¢. 21].

Cam cucteMHuil aHasli3 3aX0/iB aHTUKOPYIIIITHOTO KOMIIJIAEHCY KOHKPETHUX
cy0’€KTIB-CHCTEM 32 YCTAJIEHOI0 METOAMKOIO MA€ Peali30ByBaTUCS B TaKiil MOCJIiI0B-
Hocti. Criouatky Tpeba 3MiCHUTH MATOTOBYI Mpoleypu (hOPMaTBHOTO XapakTepy —
OKPECJIUTH METY JIOC/IKYBaHOTO cy0'€KTa IPUBATHOI cepH, Oro TPU3HAYECHHS Ta
(hyHKIIT, KOPIOHU I 0OTOYeHHSsT, C(hOPMYTIOBATH TIPOOTIEMY Ta KOHTEKCT 11 PO3TJISILY,
BU3HAYUTHU TOYKY 30py aHAJIITUKA, METY 1 3aB/laHHs cUCTeMHOro anasisy. /laxi mae
BinGyTHCs 36ip Ta onpaioBanHs iHbopMalii mpo cucremy. Maersbes npo dorupu
BUJIM aHAJII3y: iICTOPUYHUM (BCTAHOBJIEHHSI TEHETUUHOTO Ta TTPOTHOCTUYHOTO acTIeK-
TiB CUCTEMU ), TIPEAMETHO-MOP(MOJIOTIUHNI (BCTAHOBJIEHHST €JIEMEHTIB Ta CTPYKTYPH,
BUSIBJICHHST 3aKOHOMIPHOCTEH 3B’SI3KIB €JIeMEeHTIB CUCTEMU Ta CTYTEeH 11 CKJIa[HOCTI),
(ysaKIioHaMbHUI aHai3 (PO3KPUTTA BHYTPINIHBOTO Ta 30BHINTHBOTO (DYHKITIOHY-
BaHHs, BCTAHOBJIEHHSI a/IalITUBHOI Ta ajanTyoJol akTuBHOCTI ). Hacamkinens Tpeba
3pificHuTH iHGOpPMaIliiHUN aHami3 cucteMu [4, ¢. 24| — Bukactu iHGopMaIlio 1mpo

Maemo 3ayBakKUTH, 1110 CUCTEMHUI aHaJIi3 3aXO0/[iB aHTUKOPYIIIHHOTO KOMILIA-
€HCY 0COOJIMBO KOHCTPYKTUBHUM BOAYAETHCSI Y 3B'SI3KY 3 MOKJIUBICTIO BUKOPUCTAHHS
oTpuMaHoi iHdopMallii Jis1 MOJIETIOBAHHST KOPYNIIIHHUX PU3UKIB Ta KOPYHIIHHUX
nipoiteciB. Moziesmo BBAKAEThCS CIIEIIaJbHO CTBOPEHUN JIJIs1 3PYUYHOCTI JIOCIII/KEHHST
Ta BUpilIEHHs MPo6JeMr MaTepiaabHuil Y abCTPaKTHUI 06’€KT 3 MOTPIOHUM CTY-
HeHeM TIOAIGHOCTI 10 MOJIEJILOBAHOTO 06’€KTa, afeKBaTHUI ILJISIM JOCiIKeH s [ 15,
c. 55]. MopenmoBanHs 103BOJISIE HAOUHO TIOKA3aTH, SIK (PYHKIIIOHYE crCcTeMa, sTKi
pollecy BizOyBalOThCs B CHCTEMI, SIK 3poOuTH, 100 cucTeMa IpalioBaia Hailedek-
TUBHIIIIE TOIIO.

Y Mo/e/TtoBaHHiI 3aX0/1iB aHTUKOPYIIIIITHOTO KOMILIAEHCY BOAYAETHCST TPUITHSIT-
HuM Bukopuctants SADT-texnouorii (Structured Analysis and DesignTechnique) —
METOI0JIOTii CTPYKTYPHOTO aHasi3y i MPOEKTYBaHHS CKJQJAHUX OpraHizariiinmx
i TEXHIYHUX CUCTeM, Ky MM paHillle BKe BUKOPUCTOBYBAJIU y PO3POOIi Mojeeii
3JIOYMHHOCTI Ta AisIbHOCTI 3 ii 3amobiranus [8].

Bucnosxu. Came Tak, Ha Hall MOTJIsII, MOKHA OOTPYHTYBATU JOIIJIbHICTD
CUCTEMHOTO TiJIXO/Y Y MOCJI/IKEHHI KOPYIIIil Ta OKPECJUTH 3acaJii CUCTEMHOTO
aHaJi3y 3aX0/[iB AaHTUKOPYHIIMHOTO KOMILTAEHCY. Pe3ybraTt 3acTOCYBaHHS i€l
METOIMKM Ha MPAKTHUI[ CTAHyTbh y MPUrOAi cy6’€KTaM IPUBATHOI chepu Y BUSBJICHHI
KOPYIILIAHUX PU3UKIB Ta CUTYyalliil KOH(MJIIKTY IHTEPeCiB, CIPUATUMYTh 3alI001KHII
JISJIBHOCTI TTPAaBOOXOPOHIIIB.

Hagezeni Tyt pani € e 6a30B00 iH(MOPMAIIIEIO /TSI BAKOPUCTAHHS CUCTe-
MOTEXHIKM y PO3TJISTHYTIil chepi. Y MogaablioMy MaoTh OyTH peaizoBaHi il 3riHO
3 eTaraMy CUCTEMHOTO aHaJIi3y 3aXOjiB aHTHMKOPYIIITHOTO KOMILJIAEHCY 1 mo0yI0-
BaHa MOJeJIb Takoi JisibHOCTi. IlepexonaHi, 1110 Taka po60Ta 3a YMOB HAJI€KHOTO
BUKOPHUCTaHHS ii pe3yJIbraTiB CIPUATHME BUPINIEHHIO TPOOIeMU KOPYIIi B KpaiHi.
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Systematic approach to anti-corruption compliance

The article points to the topicality of the phenomenon of corruption in Ukraine. Substantiates the
[easibility of using a systematic approach in the implementation of anti-corruption compliance measures.
The content and sequence of system analysis of this activity.

Anticorruption compliance it is possible to determine as aprophylaxis of corruption of fences within
the limits of currentthe systems is perspective. Measures of anticorruptionare the function of subjects of
private sphere. Sequence of analysis of the systems of measures of anticorruption compliance. At first
carry out preparatory procedures of formal characteroutline the aim of the investigated subject of private
sphere, his setting and function, borders and surroundings, formulate a problem, context of her consider-
ation, determine the point of view of analyst, aim and task of analysis of the systems.

Farther carry out collection and working of information about the system. Conduct four types of
analysis. Historical — set the genetic aspect of the system. In morphological set elements and structure,
find out conformities to law of connections of elements of the system and degree of her complication.
Functional analysis and adapting activity. Farther carry out informative description of the system. Lay out
information about properties of information of the system, her informative streams.

The analysis of the systems of measures of anticorruption compliance allows to design corruption
risks and corruption processes. A design allows evidently to show functioning of the system, processes in
the system.

Keywords: systematic method; anti-corruption compliance; prevent corruption.
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3ABPYAHEHHA ABO INCYBAHHSA 3EMEAD
AK HACAIAKHU Y 3AOYUHI, NMEPEABAHYEHOMY CT. 239
KPUMIHAABHOTI O KOAEKCY YKPAIHA

Ananisyromvcst nacaioku sk 0606’13K06a 03naKa 00’ €KMueHoOl cmoponu ckiady 3iouuny, nepedoa-
uenozo cm. 239 Kpuminanvnozo xodexcy Ykpainu. /losodumocs, wo 3a6pyonenns semens Haiermcums 00
NPOMINCHUX HACTIOKIS; NOXIOHUMU HACTIOKaMU Upb02o 310uuny €: 1) cmeopenns Hebesnexu OnsL HUmMmsl,
300po6’s modetl uu dosxinis (u. 1 cm. 239 KK); 2) 3azubenn modet, ix macose saxeopiosanis abo inui
mswicki nacrioxu (u. 2 cm. 239 KK). Ilpasunvie posyminns mepminie «3adpyonenis semenv> ma <ncy-
BAMHS 3eMENb» CNPUSMUME NPABUNLHIT K8ATIDIKAUIT 3a3HAUEH020 3N0UUNY.

Ka04oBi caoBa: HAC/IKKM 3JI0UMHIB TIPOTH JOBKLLISA, 00'€KTUBHA CTOPOHA 3JIOYMHIB MPOTU
JOBKIJLIsE; 3a0pyIHEHHST 3€MeJIb; [ICYBaHHSI 3eMeJIb.

Hwenro H. B., acnupanT xadenps yrososaoro mpasa Ne 1, HarmonansHeri fopuamaecknii yHn-
BepcuTeT nMeHN SpocaaBa Myaporo, Ykpanna, r. XapbKoB.
e-mail: svetoy2007@gmail.com ; ORCID 0000-0003-1841-4220

3arpsi3HeHHe WM Mopya 3eMeJb KaK MOCIeICTBHS B IPECTYIIEHHH, IIPelyCMOTPeHHOM cT. 239
YrosoBHOTO KOieKca YKpauHbI

B cmamove ananusupyiomcst nocieocmeuss kax 00a3amenviviii Npusnax 00beKmusHoi CmopoHbl
cocmasa npecmynienus, npedycmompeniiozo cm. 239 Yzo01061020 xodexca Yepaunot. /lokasvieaemcs, umo
3azpsasnenue 3eMenb OMHOCUMCS K NPOMENICYMOUHBIM NOCIEOCNEUAM; NPOUSBOOHIMU NOCICOCMEUIMU
amozo npecmynienus seismomes: 1) cozoanue onacnocmu Oas Husnu, 300P06vbs H00ell UL OKPYICAIO-
weit cpedvt (u. 1 cm. 239 YK); 2) eubenv modeil, ux maccogoe 3aboiesanue i opyzue msjickue nocieo-
cmeust (u. 2 cm. 239 YK). [Ipasunivnoe nonumanue mepmunos <3azpssHeHius 3eMelbs U <Nopua 3emMeib>
6ydem cnocobcmeosamy NPasUILHOU KEANUPUKAYUU YKAZAHHO020 NPECYNICHUSL.

KioueBble cioBa: MOCICACTBUS MPECTYIICHUIT TIPOTHB OKPYJKAIONIEH Cpebl; 06hEKTUBHAS CTO-
POHa TIPECTYTIEHUI TPOTUB OKPYIKATOIIEil CPe/ibl; 3arPsi3HEHNE 3eMeJib; TI0pYa 3eMeJib.

© lwenxo M. B., 2016 119



KPUMIHAJIbHE ITPABO. KPUMIHOJIOlIA

ITocmanoexa npooaemu. YupopoBxK TPUBAJIOIO YacCy CIOCTEPIra€ThCs IIOCH-
JIEHHST HETATUBHOTO BIIMBY JIFOJIMHU Ha HABKOJIWIITHE TIPUPOTHE CEPEOBUIIE, 3HAUHE
3pOCTaHHsI 00CSITY aHTPOIIOTEHHOTO BTPYYaHHs. 3 OIJISIIy Ha 1€ MUTAHHS OXOPOHU
3eMesTb € HUHI M He HaiaktyaabHimuMu. OcobimBuil cratyc 3emini nepeabavae
HEeOOXiHICTh PO3pOOKM Ta BIPOBAKEHHSI MeXaHi3MiB ii OXOPOHM I BiJIHOBJIEHHS
SAKICHOTO 1 KiJTbKICHOTO CTaHy, B TOMY YUCJIi TJIIXOM 3aCTOCYBaHHS IOPUIUYHOI
BIIOBIIAIbHOCTI, 30KpeMa KPUMiHAIbHOI. AJie BUBHAUEHHST IOHATTS «3a0py/HEHHS
3eMenby, HaBeneHe y cT. 1 3akony Ykpainu «IIpo nep:xaBHUIT KOHTPOJH 32 BUKOPHC-
TAHHSIM Ta OXOPOHOIO 3eMetib» [12] cTBoproe komizito ipu KBasidikaii Mizk cT. 239
KK («3abpyauennst abo mcyBantst 3emesby) Ta cT. 242 KK («Ilopymiensst mpaBu
OXOPOHH BOJ1» ), TI03asIK ITPOIIOHYETHCS BU3HABATH 3€MJISIMU IPYHTOBI BOAU. A SIKIIIO
BBa)KaTH 3eMJIIMU JIUIIIe TPYHTH, K 1ie BKazaHo y cT. 1 3akony Ykpainu «IIpo gep-
’KaBHUI KOHTPOJIb 32 BUKOPUCTAHHAM Ta OXOPOHOIO 3eMeJib», TO Ha MPAKTUII MOXKe
BUHUKHYTH CUTYAITisl, KOJW 3JOYNHIN 3HIMYTb IPYHTOBHIT TIOKPUB i Ge3KapHO 3MO-
JKYTh 3a0pyIHIOBATH 3€MJTIO. Bijl MPaBUJIBHOTO TIyMadYeHHsT TEPMiHIB «3a0pyIHEHHSI
3eMeJib» Ta <«IICyBaHHS 3eMeNb» 3aJI€KUTh HASBHICTH ab0 BiCYTHICTH 06’ €KTUBHOI
CTOPOHU CKJIaxy 3/104rHy (6e3 SIKOI BiZICYTHiil CKJIa/] 3JI0YMHY B I[iIOMY), Tiepeabayde-
Horo cT. 239 KK, ta Touna kBasigikaitisg ckoenoro. OTike, € TeOPETUYHI I TPaAKTUYHI
npobJieMy BUSHAYECHHS TIOHSTTST «3a0PYIHEHHST 3eMeJIb» Ta «IICYBaHHS 3€MEJIb», 1110
moTpeOyIOTh BUPIIIEHHS.

Cman pospoonenns npoonemu. IlutanHsa KpUMiHAIbHOI BiIOBIAJIBHOCTI 3a
3a0py/IHEHHSI Ta ICYBAHHS 3eMeJb He 3aUIIUINCS 11032 YBArol0 HAYKOBIIB, 3-TTOMiK
axux ciig Hazsatu C. P. Bariposa, M. M. bpunuyka, 0. O. Boska, C. b. laspuina,
O. O. [lynoposa, E. M. JKesnakosa, 3. [. Kopueny, B. K. Marsiituyka, M. 1. Mesb-
nnka, B. O. Haspotwkoro, T. K. OBepkoscoky, FO. B. Tlorosa, B. M. IIpucs:xmnoro,
B. A. Tamis, B. b. Xapuenka, A. M. Illymsry.

Hacnigku sik 000B’s13k0Ba 03Haka 00’'€KTUBHOI cTOpoHM y cT. 239 Kpuminais-
Horo kozekcy Yipaiau (nani — KK) chopmysiboBaHo sIK «3abpydnenis abo ncyeainst
semenvs [6]. Vinernes mpo G1aHkeTHy JUCIO3UINIO, TOMY JUISl BCTAHOBJICHHS 3MICTY
O3HaK 3JIOUMHY ITPaBO3acTOCyBayi MOBUHHI 3BepTaTucd, okpiMm KK, no i#mux Hop-
MaTUBHUX aKTiB.

Jocmipkernusam 3a0pyaHeHHsT ab0 MCyBaHHS 3eMesib 3aiiMalnch K (axiBili
y ramysi kpuminagbpHoro npasa (C. b. Taspumi, B. K. Martsiituyk, A. M. Ilynbra
Ta iH.), Tak i BUYeHi y cdepi 3eMenbHOTO Ta exosoriynoro npasa (T. K. OBepkos-
cvka, C. B. Cuzoposa, M. B. Illyabra Ta in.). OgHi HayKoBIi GiJbII peTeJbHO
(B. K. Marsiituyk, T. K. OBepkoBcbKa), iHIIN — MEHIIOW0 Mipol0 0OTPYHTYBAJH
tepminu Ha o3Hadennd 1poro gsuina (C. b. Taspum, A. M. Illymsra, 0. O. BoBk).
Tak, A. M. Illysbra y omniit poboTi MPOCTO MaB 3aKOHOABYI BU3HAUYEHHsS 0e3 ix
xapaktepuctuku [22, c. 85]. ¥ iHImiil ¢cBOIil po6OTI BiH €0 CIPOIIEHO PO3TJISIIAE
CTIiBBiTHOTIIEHHST 3a0pY/IHEHHSI 1 TICYBaHHSI 3eMeJTb, 30KpeMa, 3a3Ha4aroun, Mo <00’ €/1-
HYE IX Te, 110 3a0pYAHEHHS, K i ICYBaHHSI, HETATUBHO BIUIMBAIOTH Ha SKICHUIT CTaH
IPYHTOBOTO IOKPUBY 3eMeJib 1 BIAMOBIIHO Ha CTaH ALJISHOK 3eMeJib OY/b-sIKOrO TIPH-
3HaueHHs. BiZIpi3HAIOTHCS BOHM THM, 110 3a0PY/IHIOIOTHCS 3eMJIi (SIK HeOe3MeUHUMH,
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TaK 1 IHIIMMM PEYOBMHAMM ) BHAC/IIOK FOCHOAAPCHKOI 00 1HIIOL AisIbHOCTI JIIO{UHH,
a TICYBaHHSI 3eMeJTb MA€ MicIle KPiM TOTO i B Pe3yJIbTari MPUPOJHUX MPOIECiB abo
cruxiinux jmx»> [11, c. 132]. IIpore BYeHUIl He TOSICHIOE, YOMY 3a0PyIHEHHS 3€MeJIb
He MOJKe BiflOyTHCS BHACJIZOK MPUPOAHUX MPOIEciB ab0 CTUXIHUX JINX, a MCYy-
BaHHS — Mo)ke. Ha Hamm norsisizr, Ko ToBOpsSITh PO KPUMiHAJIBLHO-TIPABOBY OXOPOHY
3eMeJib BiJ 3a6pyaHeHHst ab0 TCYBaHHs, WAETHCS JIMIIE PO BILUIUB JIOAWHU, a He
NPUPOHUX TIPOIIECiB ab0 CTUXIMHUX JINX; 1e OB AeTaTbHO Oyie POSIJISTHYTO JIaJIi.

C. b. T'apurr ta 3. . KopueBa He posriisiiany MOHSTTS «3a0pyAHEHHS 3€MeJIb>
Ta «IICYBaHHsI 3eMeJb», OCKIIbKH ix pobotu [19; 21] BUKOHAHO TIie 0 MPUWHATTS
3akony Ykpainu «IIpo nep:xaBHMIT KOHTPOJH 32 BUKOPUCTAHHSAM Ta OXOPOHOIO
3demenby» [12]. A C. B. laBpumn y HaykoBo-ipaktuduHoMy koMmeHnTapi 0 KK Ykpaiau
HaBiTh He BBaXkKaB 3a HEOOXiHe HABECTH 3aKOHO/ABYi BU3HAUCHHS <«3a0pyIHEHHS
3eMeJib» Ta «IIcyBaHHS 3eMesb» [9, ¢. 407-411].

OTrke, HAYKOBII OJTHOCTAlHI y TBEPIKEHHI, 1110 3eMJIi Ta BOAM — Pi3HI KaTeropii.
[Ipore AUCKYCITHUM 3aJUIIAETHCS MUTAHHS HAYKOBO OOTPYHTOBAHOTO BU3HAYEHHS
TEPMiHIB «3a0pYIHEHHSI 3eMe/Ib> Ta «IICYBaHHSI 3€MEJIb», @ TAKOXK YU TIOTJINHAE OJ[H
13 IIUX TepMiHiB 1HITUA.

Mema cmammi — oOTpyHTYBaTH BU3HAUEHHS TEPMIiHIB «3a0pYHEHHS 3eMeNb>
1 «IICyBaHHS 3eMeJib» IIJIIXOM HayKOBOI'O aHaJi3y O3HAK 11bOTO 3JI0YMHY.

Buxnao ocnosnozo mamepiany oocnidxcennsn. Crarreio 14 Koucruryirii
Ykpaian [1] Ta crarTero 1 3emMempbHOTO KOJEKCY YKpaiHM BCTAaHOBJIEHO, MO 3€MJIS
€ OCHOBHUM HAIIOHAJTbHUM 0araTcTBOM, IO MepeOyBa€ i 0COBIMBOI0 OXOPOHOIO
nepskasu [2]. Tocigaooun goMiHyiode Micle cepesl IHIIUX IIPUPOAHUX OATATCTB, 3eMJIS
HE MOXKe PO3IJISI/IATUCh 130JIbOBAHO Bifl IHINUX €JIEMEHTIB TPUPOIU 1 € CKIAJ0BUM
eJIEMEHTOM E€IUHOI eKoJIoriyHol cucteMu. OcobmBicTh 3eMili IK 06’€KTa IPUPOIK
MOJISITAE B TOMY, 1110 BOHA BiJ[irpa€ BaKJIWBY €KOHOMIYHY POJIb y JKUTTI CYCIIJIbCTBA
i € HeOOXiTHOI0 YMOBOIO JKUTTEMIATBHOCTI JIOUHHU.

Bianosigno no ct. 1 3akony Ykpainu «lIpo oxopony 3emesnb» 3eMuass — Iie
MOBEPXHS CYIIi 3 TPYHTAMU, KOPUCHUMH KOTIAJTMHAMY Ta 1HITUMU TIPUPOTHUMU eJie-
MEHTaMHU, 1110 OPTAaHIuHO MO€EHAHI Ta (GYHKIIIOHYIOTh pa3oM 3 Heto [3].

Y cr. 1 3akony Ykpainu «lIpo mep:kaBHUIT KOHTPOJIb 32 BUKOPUCTAHHAM Ta
OXOPOHOIO 3eMeJb> 3a0PYAHEHHST 3€MeJIb BU3HAYAETHCS STK HAKONUUCHHSL 8 TPYHIMAX
i IPYHMOBUX 600aX 6HACIIOOK AHMPONOZEHH020 BNIUGY NEeCTNUUUDIE i AzZPOXIMIKAMIE,
BANCKUX MeMATIB, PAOIOHYKIIOI6 Ma THULUX PEUOBUH, BMICIT SIKUX NePesUULlYE NPUpPOOHULL
pon, wo npuzeodumv 00 ix KitbKiCHUX ab0 AKICHUX 3MiH; a TICYBaHHS 3€MeNb — Ue
nopywens. npupoorH0zo0 Cmany 3emenn, ske 30UCHIEMbCs 6e3 00TPYHMOBAHUX Npo-
EKMHUX Piulend, NO200NCEHUX MA 3aMEEPONCEHUX 68 YCMAHOBLEHOMY 3AKOHO0ABCTNEOM
nopsoky, 3a6pyonenns ix Ximivnumu, G10102IHUMU MA PAOIOAKMUBHUMU PEUOBUHAMU,
8 MOMY YUCHT MUMU, WO BUKUOAIOMbCSL 8 amMMOChepHe Nosimpsi, 3acMiveHus npo-
MUCLOBUMU, NOOYMOBUMU MA THUUMU 8I0X00AMU, HEOUUWEHUMU CIMIYHUMU 600aMU,
noOpYyuenHs. poou0z0 wWapy rpyHmy, HeBUKOHAHHS BUMOZ 6CTAHOBIEHOZ0 PENCUMY
BUKOPUCTAHHSL 3eMelb, 4 MAKONC SUKOPUCTNANHS 3eMeNb | CNOCIO, wo nozipuye ix
npupoony pooruicmo [12].
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Buxojsuy 3 BUsHaYeHb I[UX TEPMiHiB, 3a0pyIHEHHS 3eMeJIb i IICyBaHHS 3eMeJlb
o0’e[iHy€ JuIle OfHA CIiJbHA O3HaKa — CyO €KT 3amOAisSIHHS IMKOAH — JIIOAUHA.
OTke, HIETHCST TTPO AHTPOTIOTEHHE [KEPETIO 3a0pyAiHEHHS. Y «3a0pyIHEHH]I 3eMeb»
e chOpMyJIbOBAHO SIK «HAKONUUEHHS... BHACIIO0K AHMPONOZEHHOZ0 BNIUBY>, Y
«IICyBaHHI 3eMeJb» 11e PSIMO He 3a3HaueHo, aje € hpasa <... ske 30iicHioemvcs 6es
0OTPYHMOBAHUX NPOECKMHUX PIUEHD, NOZOOHCEHUX MA 3AMBEPONCCHUX 6 YCMAHOBICHOMY
3aK0HO0ABCMBOM NOPSOKY, 3a0pYOHenHs ix XiMiunumu, Oi0L02iHUMU MA PAOIOAKMUG-
HUMU PEYOBUHAMU, 8 TMOMY YUCTT MUMU, WO BUKUOAIOMbCS 8 ammocepre nogimpsi,
3ACMIUEHHSL NPOMUCTOBUMIL, NOOYMOBUMU MA THUUMU 8I0X00AMU, HEOUUEHUMU CMiY-
HUMU 800AMU...», TIO 3[IICHIOE JIIITE JIFOIHA.

[Tpo ncyBanHg 3emesib MOKHA TOBOPUTH Y BCIX BUITQ/IKaX 3MiHU CTaHy IIPUPOJI-
HUX 06’€KTiB, TOOTO 1y pe3yJibrati BAPOOHUYO-TOCIIONAPCHKOI AiSIBHOCTI JIIOIMHU, i B
pes3yJIbTati MpUPOAHKX TPOIleciB abo cTuxiiHuX Jmx, 3as3nadae 0. O. Bosk [23, ¢. 73].
OpHaue KpUMiHAJIBHO-TIPABOBE 3HAYEHHSI Ma€ Jiuiie 3a0pyaHeHHs abo MCyBaHHS,
BUMHEHE JIIOIUHOI0, OCKIIBKU Cy0'eKTOM 3s10uniy Bianosiano g0 ct. 18 KK Ykpa-
iHu € (isuuna ocyaHa ocoba, sika BUMHIIIA 3JI0YMH Y Billi, 3 SIKOTO MOKe HaCcTaBaTh
KpUMiHaJIbHA Bi/IMOBI/IaJIbHICTH (aJie HisIK He CTUXIWHI JIUXa Y1 TIPUPOJIHI TIPOIECH ).

Jlemo cxosko010 € i iHIa 03HAKa — J0 YOro MPU3BOIAUTH 3a0pyaHeHHS a60
NICYBaHHS 3EMEJIb. <...140 NPU3B00UMb 00 iX KilbKICHUX ab0 AKICHUX 3MiH»> — Y BU3Ha-
yeHHi 3a0pyHEHHS 3eMeJIb Ta <...U0 NOZIPULYE ix npupoony pooiouicmv> — y BU3HA-
YeHHi TICyBaHHsI 3eMeJib. [IpoTe KibKicHI a00 SIKiCHI 3MiHU MOJKYTh 1 TIOKpAIyBaTh
poatodicTh (mecturuan, 1o0pusa toio) (1o Maitke Ha 50 % BifpisHSIE 110 03HAKY
3a0pyIHEHHST 3eMeJIb Bijl TICYBaHHS 3eMeJib) i BOAHOYAC MOKYTh IOTIPIIyBaTH iX
OPUPOIHY POA0UicTh (Tprbm3HO Ha 50 % CXOKICTD Ii€l 03HaKK y 3a0py/IHEeHH] Ta
TICyBaHHI 3eMeJTh).

IHima o3Haka — mpeaMeT 3a0pPyAHEHHSI — BiJAPIZHSACTbCS: TPYHMU 1 TPYHMOB]
600u — y 3abpynHeHHi 3emesb (BianosigHo 10 cr. 1 3akony Ykpaiuu «IIpo gepxas-
HUI KOHTPOJIb 32 BUKOPUCTAHHSAM Ta OXOPOHOIO 3€MeJb») Ta 3eMJi — Y TICYBaHHI
3emMesib. Y 11bOMY 3B’3Ky BapTO BKa3aTH, 10 BiNMOBiAHO /0 c¢T. 168 3emenbHOTO
KOJIeKCY YKpaiHM I'PYHTH 3eMeJIbHUX JIJISHOK € 00’€KTOM 0CObIMBOI 0XOpoHu [2].
OTske, 3emMiti — GLJIBIN IIUPOKE TIOHATTS, HisK TPYHTH, SIKi € BEPXHIM POIIOUMM IAPOM
3eMesb. I pyHTOBI Boau — Iie yacTUHA BOJ, 1 10 3eMeJb BiANOBiAHO 10 cTaTeil 11 3
Boxnoro komekcy Ykpainu B3arasi ve Hasexats [17]. [Ipore 3akon Ykpaiau «IIpo
JIep>KaBHUHN KOHTPOJIb 32 BUKOPUCTAHHSIM Ta OXOPOHOIO 3eMeJiby TIPUPIBHIOE 3eMJTi
Ta IpyHTOBI Boau [12], 1m0 BUma€eThCcst HaM He 0OIPYHTOBAHUM.

SIk Bimomo, 3a6pyIaHEHHS — Iie Hacuuenus NpupopHoro ob’ekra (armocdepw,
BOJIM, 3€MeJIb i T. iH.) peuoBUHAMM, 1110 TIOPYIIYIOTh HOTO TpUpOAHMi cTaH |7, ¢. 377].
IOpuanuHuii CTIOBHUK TepMiH «3a0pYAHEHHST HABKOJUIITHBOTO MTPUPOIHOTO CEPEIO-
BUII[a» BU3HAYAE SIK HAOX0ONCEeHHs Y HABKOJIMIITHE TIPUPOIHE CEPEIOBUIIE PETOBIH
Ta eHepril, sIKi 3aBa0Th aO0 MOXKYTh 3aBIaTH IKOAN €KOJIOTIYHIN piBHOBA3i, Mpu-
POJIHUM pecypcam, 37I0POB’10 JIT0JIel, X KUTTIO 1 JigabHOCTI [8, c. 276].

VY HayKoBiil JiiTepaTypi € 4YMMaao BU3HA4YE€Hb TePMiHa «3a0pYy/IHEHHSI 3eMeJlb»;
HaBEIEMO JIesIKI 3 HUX. 3eMJIi BBAKAIOTHCS 3a0pyIHEHUMHM, SKIIO B IX CKJIa/i BUSAB-
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JIeHI HeCIPUATINBI KiJIbKiCHI ab0 SIKiCHI 3MiHM BHACJIJIOK NPOHUKHEHHS B 3€MJIIO Pi3-
HUX 3a0PYIHIOIYNX PEYOBUH [4, ¢. 49]. Kareropist «3a0pyiHEHHST 3eMeb» O3HAYAE
MOTIPIIEHHS AKiCHOTO Ta KiJIbKICHOTO CTaHy 3eMeJIb TIJISTXOM NPOHUKHEHHSL Y 3EMITIO
pi3HUX 3a0PYAHIOIOYIX PEYOBUH BHACJIIOK TOCIIOAAPCHKOI isIbHOCTI JIIOAWHNA ab0
IHITMX aHTPOIIOTeHHUX HABAHTA)KEHDb, YK 301/IbIIEHHST BMICTY PEYOBHH, SIKi Xapak-
TEPHI JIJIs1 CKJIajly He3abpyAHEHOTo IPYHTY, TOOTO BMICT SIKMX IEPEBUIILYE ITPUPOIHHIIA
on. Y cBoI0 uepry, 1e 3yMOBIIOE HEMOKINBICTh BUKOPUCTAHHS 3€MeJIb 32 1iJIbOBUM
npusHadenusiM [13, c. 4]. 3abpyaHeHHS 3eMeb — 1€ NPUHECeHHsL Yl BUHUKHEHHS B
30HI aeparlii 01HOro uu Gisbire inrpegientis (abo ix KoMOiHalLiit), 10 MOXKYTb TIOTip-
IIATH TPOIYKTUBHICTH 1 siKicTh Giotn [16, c. 148]. 3abpyaHeHHS 3eMeJb — 1€ HAKO-
nuuenns B TPYHTaX i IPYHTOBUX BOJaX BHACJIIOK [iSIIBHOCTI JIIOJUHU MTECTUIU/IIB,
BaKKMX METaJiB, PAJIIOHYKJI/IIB Ta IHIIUX PEYOBUH, BMICT SKUX 3HAUYHO TIEPEBUIILYE
HPUPOAHMI (DOH Ha JAHMUX 3eMJISAX, [0 MPU3BOAUTH 0 iX KiJbKiCHUX ab0 SAKICHMX
3MiH, [P [bOMY 3MiHM MOKYTh OyTU 3yMOBJIEHI He JIUIIE TOSBOIO B 30HI aeparii
HOBUX PEYOBWH, SIKMX paHilie He OyJI0, a i 30iIbIIIeHHsT BMICTY PEYOBUH, XapaKTep-
HUX JIUIST CKJILy He3a0pyIHeHOro TPYHTY, Y TOPIBHSIHHI 3 JaHUMK arpoXiMidHOTO
MacIopTa Ha 3eMJIi CiJIbCHbKOTOCTIOIAPChKOTO Tipu3HadeHHs [18, c¢. 392].

Mu norozkyemocs 3 aymkoio T. K. OBepKOBCHKOI, 110 HAKONWYEHHST TIEBHUX
PEYOBUH MOJKe CBIIYMTH TIPO 3a0PYIAHEHHS 3€M€JTb; 110 3a0PY/IHEHHS TPYHTOBUX BOJI
He € 3a0pyaHeHHsaM 3eMelib [13]. AprymMeHTyeMo ¢BoIo 103ulliio Takum. Ilo-nepiie,
ct. 1 BomHoro xomekcy YKkpainu 10 BOIU BifHeceHi yci Buan (MTOBEPXHEBI, ITi/I3eMHi,
MOPCBKI), TII0 BXOASITH JI0 CKJIJy TIPUPOIHUX JIAHOK KPyroobiry Bojau, ToOTO i rpyH-
toBi Boau [17]. Tlo-npyre, 30epekeHHs] YNHHOTO BUSHAYECHHST «3a0DPy/THEHHS 3€METb>
CTBOPIOE KOJII3i10 Mixk 3eMeTbHUM Ta BogHuM Ko/ekcamu YKpainu, a TaKoK MiX CT.
239 KK «3abpyaHents abo 1cysants 3eMesib> Ta cT. 242 KK «Ilopyiierns mpaBu
OXOPOHU BOJI».

Sk Gaummo, i 3a0py/AHEHHSIM PO3YMifOTh: 1) HaKONWYEHHS; 2) HACHYEHHS;
3) HaJAXO/KeHHs; 4) IPOHUKHEHHS; 5) MPUBHECEHHsS 4 BUHUKHeHHs. Ha Hamr
HOTJIsIl, MOSKHA TTOTOJIMTHUCS 13 3aKOHO/IABYNM BU3HAYEHHSIM MTOHSITTSI «3a0py/THEHHS
3emenby (cT. 1 3akony Ykpainu Bif 19 uepsuga 2003 p. Ne 963-1V «I1po nep:xaBamit
KOHTPOJIb 32 BUKOPUCTAHHIM Ta OXOPOHOIO 3eMeJib») Yy Tili 4acTWUHi, 10 TePMiH
«HAKOIINYEHHST» € OIIBII CAYITHUM, OCKUIBKYA TEPMIHU «HAIXOJKEHHS», <IIPOHUK-
HEHHST», <[IPUBHECEHHST» TIle He CBIYaTh PO OCTATOYHE 3a0Py/THEHHS; BOHU MOKYTb
CBIMMTH PO MOYATKOBUI eTart 3a0py/THEHHST 3€MeJIb.

TaxkuMm grHOM, 320pyAHEHHS 3eMeJIb — 1€ 3MiHM iX CTaHy BHACJIIOK aHTPOIIOTEH-
HOT'O BIIUBY, MECTUIIU/IIB i arpOXiMiKaTiB, BaXKKUX MeTasiB, PAJAIOHYKJII/IIB Ta THITUX
PEYOBUH, BMICT SKUX MTePEBUINYE MPUPOAHUI (POH, MO MPU3BOJUTD /10 KiJIbKICHUX
Ta/ab0 SKICHUX 3MiH 3eMelb.

[lani 3’sacyemo, o € ncyBanasaM 3emenb. Tak, T. K. OBepkoBcbka BBajkae, 1o
TICYBaHHS 3eMeJib — Ile HeraTUBHA 3MiHa SAKICHUX XapaKTePUCTUK Ta KiJTbKiCHOTO
CTaHy 3eMeJib, IO BifbyBa€ThCS MIISIXOM IIPOTUNIPABHOI il unM Ge3misIbHOCTI
cy0’ekTiB 1010 3eMJi abo BHACJIZIOK BIUIMBY IPUPOAHMUX SIBUIL YK KaTacTpod i
3YMOBJIIOE 3HUKEHHS ITPUPOJTHO-TOCIIOAAPCHKOI IIIHHOCTI 3eMeJTb Ta IPUBEIEHHS X
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y CTaH, HENPUAATHUI /IS TOIATBIIIOTO BUKOPUCTAHHS 32 IiIJTbOBUM TIPU3HAUYEHHSM
[13, c. 4].

V 3akoHOAaBUOMY K (DOPMYJIIOBAHHI <...u40 NPu3eooums 00 ix KitbKicHux abo
SKICHUX 3MiH» HE BPAXOBAHO, MO 3MiHU CTaHy 3eMeJib MOKYTh OyTH i KiIbKiCHUMH, i
SKICHIMM, TOMY BBRJKAEMO, 1[0 CJIiJl YTOUHUTH 11e (DOPMYJITIOBAHHS — <...U40 NPU3BO-
Ooumv 0o ix Kinvkicnux ma,/abo skicnux smins [15, ¢. 95]. Paszom 3 Tum, A. M. ITlyibra
aKI[EHTY€E yBary Ha TOMY, 110 JIesiKi PeYOBUHM, BiIXO/IM YU 1HIIII MaTepiajau CTBOPIOIOTH
Hebe31eKy JIst el abo JOBKII JIMIe TIpY 3HaYHil ix koHumenrpaiii [10, c. 13].

3aifBoI0 BUIAETHhCST HaM BKasiBka y cT. 1 3akony Ykpainu «[Ipo mep:xaBauit
KOHTPOJIb 32 BUKOPUCTAHHSIM Ta OXOPOHOIO 3eMEJIb» Ha «00TPYHMOBAHI NPOEKMi
piuenns, nozo0xceni ma 3ameeporceri 6 YCMaHOBICHOMY 3AKOHOOABCMEOM NOPSIOKY >
[12], ockinbkm, Hampukiaam, ¢GepMepaM, sKi OPEHAYIOTh 3€MJIi, TaKi pillleHHS He
noTpibHi, xoua 6e3 HUX CKIAZAEThCS CUTYyallis, 10 OyAb-sKe IOpiYyHe BHECEHHS
no6puB (xiMiuHHX ab0 GIOJOTIYHMX PEYOBUH) MOKHA TPUPIBHSATH 0 MCYBaHHS
3eMesib. Binrak rmcyBaHHS 3eMeJb TPOMOHYEMO BU3HAUNTHU SIK HETATUBHY 3MiHY SKiC-
HUX XapaKTEPUCTHUK Ma,/ab60 KiIbKICHOTO CTaHy 3eMeJb, M0 BiI0YBAETHCS IIJISXOM
MPOTHUIIPABHOI /il 4¥ 6e3/islIbHOCTI cy0’€KTIB 11010 3eMJIi a0 BHACIIIOK BILIUBY
HPUPOIHUX SBUIL YM KaTacTpod, sabpyonenns ix ximiunumu, 0ioiozivnumu ma
PadioaKmMueHUMU PEUOBUHAMU, 8 MOMY YUCL MUMU, WO BUKUOAIOMbCSL 8 AMMOCHepHe
nogimps. mowjo, i 3yMOBJIIOE 3HWKEHHS MPUPOIHO-TOCTIONAPCHKOI IIIHHOCTI 3eMeTh
Ta NPUBEEHHS 1X y CTaH, HENPUAATHUI abo 00Mexncero npudammuuil st TIOAaNbIIOTO
BUKOPHMCTAHHS 32 IIJIbOBUM TTPU3HAYEHHSIM.

3aznaunmo, 1o y BusHadenHi T. K. OBepkoBcbKOI He HeThCS, MO 3MiHU
CTaHy IPYHTIB MOXKYTb OYTH i KiJIbKICHUMU, 1 SAIKICHUMM; BBa)Ka€MO HaJTO KaTe-
TOPUYHOIO TaKOXK Te3y «..IPUBEJEHHS iX y CTaH, HENPUAATHUI [T TIOAAJIBIIOTO
BUKOPUCTAHHSA...»>. MU MPOTIOHYEMO BJlacHe (hOPMYJTIOBAHHS <...TPUBEIEHHS iX y
CTaH, HeNPUAATHUIT a0 0OMexHcerno npudamuuil st OAAIBIIOT0 BUKOPUCTAHHSL...>.
BasksimBO TakoX TiAKPECTUTH, MO <IICYBAHHS 3eMENb> — <Ue ... 3a0pyonenns ix
Ximiunumu, 6i0102IHUMU MA PAOIOAKMUSHUMU PEUOBUHAMU, 8 MOMY YUCLT MUMU, U0
BUKUOAIOMbCSL 6 ammocpepie nogimpsi...», 60 Ha 3aKOHOJABYOMY PiBHI 320Dy IHEHHS
3eMeJib PO3TJISIIAEThCS SIK PIZHOBU/L 1X TICYBaHHSI.

Sk crBepmkye A. M. Ilymbra, cycmiipHo Hebe3lmeuHe IisTHHS K 000B’sI3KOBa
o3HaKa 00’'€KTUBHOI CTOPOHU 37104y, epenbdadenoro cr. 239 KK Ykpainu, mossirae
y MOPYIIEHH] CIeIiaJbHIX TMPABUJ MOBOKEHHS 13 MIKITMBUMU JIJIsT JIIo/ieit abo
JIOBKiJIJISI pedyoBMHAMM, BiIXOAaMM YU iHIIMMU MartepiajaMu. /[McIo3uIliss HOPMU,
nepenbavenoi cr. 239 KK Vkpainu, mae OmankerHuii xapakrep. Tomy st BeTa-
HOBJIEHHSI 00’€KTUBHOI CTOPOHM 3JI0YMHY HOTPIOHO BU3HAYMTH, SKi caMe IIpaBuJa
6y nopymreni [10, ¢. 13]. TIpu upomy caymmoo € nponosutis €. B. IlleBuenka
BUOKPEMJIIOBATH TIPOMIDKHUI Ta TOXigHuil Hacaiaku [14, ¢. 125, 130, 135, 181, 184].

Boxrouac mu He tiozissiemo aymMky A. M. Illyabru, mo 3abpyaneHsst abo 1cy-
BaHHSI MOJKE TJYMAYUTHUCh i SIK CYCIIJIbHO Hebe3euHe istHHS, 1 sIK CYCITiJIbHO Hebe3-
neuni Hacaiaku [10, c. 13], ockinbKy 11e pi3Hi 03HAKKU 06’€KTUBHOI CTOPOHU CKJIALY
snounny, nepeadaderoro cr. 239 KK Ykpaiuu, i iX 0OTOTOKHEHHST HETIPHUITY CTHME.
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3a cr. 239 KK VYkpainu 3a06py/anernst abo 1CyBaHHs 3eMeJib — 1ie TIePBUHHUIT
CYCITIbHO HeGE3IMeUHI HACTIIOK TTOPYIIEHHS crieriabHuX npasui. [ToxigHuMu Bij
HBOTO CYCITITbHO Hebe3meuHnMu Haciikamu, 3akpimnenumu ct. 239 KK Ykpainu, €
CTBOpEHHST HeOE3MeKN 3ATO/ISTHHS KON JKUTTIO, 3[0POB’I0 Jojiell ab0 MOBKIJIIIO
(u. 1 ct. 239 KK); 3arubesp Jo/ieit, ix MacoBe 3aXBOPIOBAHHS, HII TSKKI HACITIIKK
(4.2 cr. 239 KK). 3 orisiy Ha 11e CTBEPKYETHCS, 110 3JI04YKH, repeadaderuii cr. 239
KK VYkpainu, — 11e 371041H 3 MaTepiaTbHUM CKJIAJIOM, SIKUI BBAKAETHCS 3aKiHUEHUM
3 MOMEHTY HAaCTaHHS MEPBUHHUX HACIIAKIB, TOOTO 3a0pyaHeHHs ab0 ICyBaHHS
sdemenb [10, c. 13]. 3anepeuenns Bukankae TBep/keHHsa A. M. Ilyabru, mo «y
4. 1 cr. 239 KK Ykpaiuu 3akpireno aBi (hopMu CycCIijibHO HEOGE3MeUHOTO [isTHHS:
1) 3abpymHeHHs 3eMelb; 2) ncyBaHHs 3eMenb»> [11, ¢. 222]. Tlo-mepie, 3a6py-
HEHHS Ta TICyBaHHS — 11e TpoMixkHi Hacaiaku y 4. 1 cr. 239 KK ta u. 2 ct. 239 KK
Ykpainu. JlogaTkoBi (1TOXi/iHi) HACIIKY TO/I0 3a3HAYEHOTO 3JIOUMHY — CTBOPEHHS
HeOe3MeKu IS JKUTTS, 370POB’st Jiioeil uu noBKiist (4. 1); 3arubenb Jrojeid, X
MacoBe 3aXBOPIOBaHHs abo0 iHmT TsoKki Hacaiaku (4. 2). [Jisauas y 4. 1 cr. 239 KK
YkpaiHu — MopylieHHs creniajbHux npasui. [lo-apyre, sikio 3abpyaHeHHsT 200
IICYBaHHsI 3eMeJib — He OCHOBHHUH (IIPOMIZKHUIT) Hacigok (abo sk HOTO Ha3WBa€E
A. M. Illynpra — «1mepBUHHUNT HACTIIOK» ), TO 3Bi/IKM Bi3bMETHCS MTOXITHUI HACIIIOK,
HagBHIicTh sskoro A. M. Illysbra He 3anepeuye?

[HmMM Ba)XIMBUM TIUTAHHSM € Te, YU MOTJIMHAE OJIUH i3 MTUX TEPMIiHIB IHIITU.
Tax, A. M. [lysbra cTBep/IKYE, MO MCYBAHHS 3eMeTb — OLIBIN MIMPOKA KATETOPist
y mopiBHsIHHI 3 ix 3a6pyaHenHsM [11, ¢. 133]. TIpore aHami3 o3HAK «3a0pyMHEHHS
3eMeJib» 1 «IICYyBaHHs 3eMeJIb» 3aCBIiAUYE, 10 He yci IX 03HaKW 30iraloThCst, TOXK
MOKHA TOBOPUTH TIPO XMOHICTh HOTO TBEPIKEHHSI.

Bucnosxu. 3a KOHCTPYKIIEID 00'€KTUBHOI CTOPOHU CKJIajl 3I0YKHY, Tepeadade-
auit cr. 239 KK, Hanexuts 10 marepianpaux. OTike, 00'€KTUBHA CTOPOHA MA€ TPH
000B'SI3KOBI O3HAK:

1) nistHHST — MOPYIIEHHS CIeliabHUX TTPAaBUJI;

2) HaCJIIKN: OCHOBHI (ITPOMIKHI) HACTIIKY — 3a0pyonenis abo ncyeanis semein;
JIOJIATKOBI (TTOX1/THI) HACJIJIKM — TTKO/Ia 3/I0POB’I0 JIIOJAMHHN YU JIOBKIJIJIIO: CTBOPEHHS
HeOe3MeKu ISt JKUTTS, 370POB’st el uu noBKiis (4. 1); 3arubennb Jrojeid, x
MacoBe 3aXBOPIOBaHHs abo iHII TSOKKI Hacmiaku (4. 2);

3) NPUYMHHUI 3B’430K MiX JiSTHHSIM Ta HACJiJKaMU.

3abpyHeHHs 200 TICYBaHHST 3eMeJb HAJIEKUTD /10 TIPOMIKHUX HACJI/IKIB; TIOXi/I-
HUMU HACJIIKAMU 1[bOTO 3JI04MHY €: 1) cTBOpeHHsT HeOe3eKN st KUTTSI, 37I0POB’sI
miogeit yn goBkisig (4. 1 cr. 239 KK Vkpainn); 2) sarubenb Jiojei, ix Macose
3axBopIoBaHHs a6o inmmi Tskki Haciaku (4. 2 cr. 239 KK Ykpainn).

Y 3abpyaHeHHI 3eMeJb i IICyBaHHI 3eMeJib € JIMIIe OJHA CIiJbHA O3HaKa —
cy0’€KT 3anoAisiHHs WIKOAM. [HIIN 03HAKYM — HACHIIKU 3a0pyAHEHHs] a00 MCyBaHHS
3eMeJib Ta MpeaMeT 3a0pYAHEHHS — BiJIPi3HSIOTHCS, TOMY TICYBaHHS 3eMeNb HE €
HIUPIIOI0 KATETOPIEI0 Y MOPIBHSIHHI 3 iX 3a0py/IHEHHSIM, OTKe, BU3HAYEHHS MTOHSITh
3a0pyIHEHHST 3eMeJib 1 TICYBaHHSI 3eMeJib CJIij 3aiauimuT y pepakiii cr. 239 KK
Ykpainu.
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BBaskaemo o6rpyHTOBaHOIO HEOOXiJHICTh BHECEHHS 3MiH y peaakiiiio cT. 1
3akony Ykpainu «IIpo mep:kaBHUIT KOHTPOJb 32 BUKOPUCTAHHSM Ta OXOPOHOIO
3eMeJib» Y YaCTHUHI BU3HAYEHHS TEPMiHiB:

— 3a0py/HEHHST 3eMeJb — Ile 3MIHU CMany 3eMelb BHACHIIOK aHTPOITOTEHHOTO
BIJINBY, IECTUIUJIIB 1 arpOXiMiKaTiB, BAKKUX METAJIIB, PAIOHYKJII/IIB Ta iHITUX PeYo-
BWH, BMICT SIKUX TIEPEBUIIYE MPUPOIHUI (DOH, 1110 TTPU3BOIUTD JI0 1X KiJTbKICHUX ma,/
abo SKICHUX 3MiH;

— IICyBaHHSI 3eMeJib — I[€ HeraTUBHA 3MiHa SIKICHUX XapaKTepUCTUK ma,/abo
KIJIBKICHOTO CTaHy 3eMelib, 0 Bi0YBAEThCA ILISXOM TIPOTHIIPABHOI il un Gesji-
SUTBHOCTI Cy0’€KTIB 110710 3eMJ1i aG0 BHACJIIZIOK BIUIMBY MPUPOIHUX SIBUII YU KaTa-
cTpod, 3abpyonenns ix ximivnumu, Gi0102iuHUMU MA PAOIOAKMUSHUMU PEUOSUHAMU,
6 MOMY YUCTL MUMU, WO BUKUOAIOMBC 8 AMMOChepHe Nosimps Mouo, i 3yMOBJIIOE
3HUKEHHS TTPUPOJHO-TOCIOAPCHKOI IIIHHOCTI 3eMesib Ta MPUBEICHHS iX y CTaH,
HeNPUAATHUI abo oOmencero npudamuutl ik NOAAIbIIOr0 BUKOPUCTAHHS 32 1iJIbO-
BUM TIPU3HAYEHHSIM.
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Contamination or deterioration of lands as a consequence in a crime under Art. 239 of Crim-
inal code of Ukraine

The article analyzes the consequences as a sign of the objective side of a crime under Art. 239 of
the Criminal Code of Ukraine. Proved that the pollution of land belonging to the intermediate effects;
derived consequences of this crime are: 1) endangering the life, health or environment (p. 1, Art. 239 of
the Criminal Code); 2) loss of life, their mass illness or other grave consequences (p. 2, Art. 239 of the
Criminal Code). A proper understanding of the terms <land pollutions and <«deterioration of land> will
promote proper training the crime.

Keywords: aftermath of crimes against the environment; the objective side of crimes against the
environment; contamination of lands; deterioration of lands.
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NMPUPOAHO—-3AMNOBIAHVUN ®OHA YKPAIHM 5K
EAEMEHT HALUIOHAABHOI EKOAOTITYHOI MEPEXI

Ananizyemvcst npoyec Qopmysarns meopemuuHux Mooenetl npagosozo pezyiro8ants 6i0HOCUH Y
chepi npasosozo pexcumy NPupooHo-3anogionozo Gondy. /losedeno, wo 3apodrceHHs: HayKu npo npu-
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PerpocnekTiBa pa3BUTHSI NMPABOBOil HAyKU O NPHUPOIHO-3anoBeTHOM (oOHAEe YKpauHbl Kak
3JIEMEHTE HAIHOHAJIBHOI 3KOJOTrHYeCKOil ceTH

Ananusupyemcs. npouecc (PopMuposanus. meopemuueckux Mooenell npasogozo Pezyiuposanis
omuowenuil 6 chepe Npasoeozo PeNcuMa NPupooHo-3anoeednozo gonda. Joxasano, wmo sapoxcoenue
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Hayxu 0 npupooro-3ano6edHoM Qoroe npoUcXoouso 8 NPedesax ecmecmeeHHbix HayK, d No3ice YUeHue o
Hem OvLI0 Noddepxcaro u npedcmasumensmu wpudureckux nayx. Mcciedosan zenesuc OOKMpunaibHbLx
NOLONCEHUTL  YUEHDIX-NPABOBE08 OMHOCUMENHO NOHAMUSL, CYUHOCMU U 0COOeHHOCmell npupooHo-
3anosednozo ponoa. Oxapaxmepusosanvi nepevie OUCCEPMAUUOHHBIE PAGOMbBL, KACAIOUUECs: NPobIeM
nPaso6ozo PeNcUMa NPupooro-3anosednozo ponda. Mcxods us 3axonodamenviozo npusHanus npupooHo-
3anosednozo gonda 6 Kauecmee CMPYKMYPHOZO IAEMEHMA IKOIOZUUECKOU Cemul, 0XAPAKMEPUI06AHO
COCMOsIHUE HAYUHBIX PA3PABOMOK 6 chepe POPMUPOBANU, COXPAHEHUSL, PAUUOHAILHOZO U YCMOUUUBZO
UCTOIb308ANUSL FKOLOZUUECKOL Cemu YKpaubL.

KioueBbie cioBa: NPHUPOIHO-3aMOBEAHBIN (DOHJL; DKOJOTHYECKAsT CeTh; HayKa O TPUPOIHO-
3amoBeiHOM (hoH/Ie; pasBUTHE MPABOBON HAYKH; 0COGO OXPaHsSeMble TEPPUTOPUHL.

Bcmyn. 1lporosomenunii mpaBo3HaBisiMi B 60—70-X pokax MUHYJIOTO CTOJITTS
MPUHITAIT OXOPOHU Ta 30€peKeHHsT HAaBKOJIHMIITHBOTO MPUPOIHBOTO CEPEOBUIIA JITIST
HUHIITHBOTO Ta MailbyTHHOTO IOKOJIHb Yy CBIT/I Cy4acHUX €KOHOMIYHMX, HOJIi-
TUYHKX, COIIAJbHMX, KYJBTYPHUX Ta JYXOBHUX I€PEeTBOPEeHb HaOyBa€ abCOJMIOTHO
HOBUX 00€epTiB. 3 ypaxyBaHHIM HaBeIEHOTO, OCOOJUBOTO 3HAYEHHS] HAOYBAIOTh TEO-
peTUYHi MOJIesi TPABOBOTO PEryJIIOBAaHHS CYCIIJIBHUX BITHOCUH y cdepi 0XOPOHH,
36epeskeHHsi, eheKTUBHOTO Ta PAIiOHATHBHOTO BUKOPUCTAHHS TIPUPOJHUX PECYPCIB i
KOMIIJIEKCIB, 30KpeMa TIPUPOIHO-3amoBiiHoro dhoumy. [los’a3ano 1ie 3 tum, 1m0 hyHaa-
MeHTaJIbHe JIOCJI/KEHHST TPABOBOTO SIBUIIA HEMOKJINBO YSIBUTH 0€3 PETPOCIEKTHBH
HAYKOBUX TOTJISA/IIB, [YMOK Ta ifielf Ha Ti YW iHIII CYCHiJbHI Bi[HOCUHHU.

Ananiz nimepamypnux dxicepen i nocmanoska 3aoaui 0ocaioxcenus. Iluramns,
MTOB’SI3aH1 3 TeHe3010 HAYKOBUX TIOTJIS/IIB 010 OPTaHi3allii, 0OXOpOoHH, e(DeKTUBHOTO
BUKOPUCTaHHSI TEPUTOPIiil Ta 06’€KTIB MPUPOAHO-3aMOBIAHOTO (OHY, a TaKOXK
YIPaBJiHHS, HIMU, € MaJOJOCTI/KEHUMHU B TIPaBOBil Hay1li. BpaxoByioun Toit axr,
1[0 TTPUPOJIHO-3ATIOBI/IHE TIPABO € IMiATANTY33I0 €KOJIOTIYHOTO 1TPaBa, 3aCIYTOBYIOThH
Ha yBary nyb6uaikamii A. II. Terbmana B acmexTi DOCTiJKeHHsT BUTOKIB HAyKH
€KOJIOTIYHOTO TpaBa. PO3BUTKOBI HAYKOBUX JIOCJIJIXKEHb 3 TUTaHb (DOPMYBaHHS
3aKOHOMABCTBA y cepi OXOPOHU TEPUTOPill Ta 06’EKTIB MPUPOIHO-3AMIOBIIHOTO
dony npucsgatuia coio ysary i O. M. KoBTyH, o/fHak BOHa PO3IJISHYJIA 1€ TTUTAHHS
JIMIIIE B aCIIEeKTi TAKOTO eJIEeMEHTY ITPABOBOTO PEKUMY ITPUPOIHO-3AII0BITHOTO (DOHLY,
SIK OXOpPOHA. 3 OTJISIY Ha CKJIAAHICTh CUTYAIlii, 0GIPYHTOBAHOIO BUIAETHCS MOTpeHa
B TIOJIA7TLIIIOMY BUBYEHHI HAYKOBO-TEOPETUYHUX 3aCa/l CTAHOBJIEHHS Ta PO3BUTKY
MIPUPOIHO-3AMOBITHOTO (POHJLY Ta €KOJIOTIUHOI Mepeski YKpalHu.

Memoro cmammi € ictopiorpadiuHuil OrJIsgx HAyKOBOI JiTepatypu y cdepi
oprasisaitii, 0XopoHH, eeKTUBHOTO BUKOPUCTAHHS IIPUPOIHO-3AMI0BITHOTO (POHLY
SK eJleMeHTa eKOJOTIYHOI Mepeki YKpainu.

Buxnao ocnoeénozo mamepiany. Baxnusum nis GyHmaMeHTaTIbHOTO
MOCTIIKEHHS PETPOCTIEKTUBY HAYKOBUX IOTJAIIB MO0 OpraHi3allii, OXOPOHU,
e(heKTUBHOTO BUKOPUCTAHHSI TEPUTOPIN Ta 06’EKTIB TIPUPOTHO-3ATOBITHOTO (POHITY
B Or0 Cy4yacHOMY PO3YMiHHI € acIleKT OXOILJIEHHsI MPOOJIeM OXOPOHU MPUPOIH
pisHMMM HayKaMu — OioJoridyHMMHE, reorpadivyHUMM, CONiaTbHO-€KOHOMIYHUMH,
TEeXHIYHUMU Ta IOPUIUYHUMU.

CraHoBJIEHHS Ta PO3BUTOK CBITOBOI MTPUPOIHO-3ATIOBITHOI TPAKTUKK Y HAYKOBIH
JiiTepaTypi MOB’I3y€ThCS 3 iM'sIM BUeHOr0-O0TaHiKa, 300J0ra Ta Teorpada XVIII —
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XIX cr. Osekcangpa ¢hon TymbosbaTa. 3aciyra BYEHOTO MOJSATAE B TOMY, MO BiH
3aKJIMKaB /10 CTBOPEHHS <«JIaBHIX JaHAMAadTIB, /e TBADUHU 1 POCJWHU TTOBUHHI
icHyBaTH y BJIACTUBUX IM, IPUPOIAHUX YMOBax 6e3 Oy/b-sIKOTO BTPYUYAHHS JIFOMHI
ta Kysabrypu» [1, c. 35]. Ilum camum [ymMOOaBAT yBIB y HayKOBY JIiTEpPATypy TEp-
MiH <«ITaM’ITHUK TIPUPO/IN», 1110, TIO-TIepllie, 03HAYAJIO CTAHOBJIEHHS HOBOTO eTally B
PO3BUTKY 3allOBiJ[HOI CIIPaBH, a, TO-/IPYTe, A0 TONITOBX /IS TIOAAJIBIINX HAYKOBUX
JIOCTI/IKeHb y il Tarysi.

VBenenust gangamadTHO-reorpadiyHOTO MPUHIUTY MOOYIOBU Mepeki
oxopoHtoBaHux Teputopiii B. B. /lokyuyaeBuM Ta HOTO YSIBJIEHHS PO 3alOBiHI
TEPUTOPil K HAYKOBI CTAIIOHAPU JIJIs BUBUEHHST TIPUPOJHUX TeorpadiuyHnux SBUIIL
Ta MPOIECIB TAKOK 3aCTyTOBYIOTh Ha yBary MpH JIOCJIKEHHI HAYKOBOTO JOPOOKY
BYEHUX-IIPUPOLO3HABIIB Y raay3i OXOPOHU Ta 306epeKeHHsT IIPHUPOIHO-3aII0BIIHOTO
donny [2, c. 67].

BunsaTkoBe 3HaYeHHS J PO3BUTKY MPUPOAHO-3AMOBITHOI cIpaBU Maja
KOHIIeMIist abcorroTHOI 3anosiaHocTi, nobymaosana I. O. KoxesnikoBum. Tak, Ha Bee-
pocilicbkoMy 0BLIefiHOMY akJiMaTu3aliinoMy 3’1371 y 1908 p. Bin BUCTYIIUB 3 /10110~
Bijtio «IIpo HEOOXiHICTh CTBOPEHHS 3aIIOBIHUX ALISHOK JJII OXOPOHU POCIHCHKOT
npupoaus. 110 HeobXigHicTh BiH 00rpyHTOBYBaB TakuMm: «II[06 MaTH MOKJIUBICTH
BUBYATH [IPUPOJLY, MU TIOBMHHI HamaraTucs 306eperty ii B nepBiCHIN HeZ0TOPKAHHOCTI
y BUTJAAI ii Haltbimbm TumoBux dopmartiit». «/[iIssHKY 111, — TPOIOBKYBaB yue-
HUiT, — TIOBUHHI OyTH 3aMOBIIHUME B MOBHOMY po3yMimHi cjoBa. CTocoBHO dayHu
B HUX Ma€ Oyt abCOMOTHO 3a60POHEHO OY/Ib-sIKU BiZICTPIM i BiJJIOB TBapuH, 3a
BUHSITKOM TUX BUIIAJIKiB, KOJIH 1€ TIOTPIOHO [I7Ist HAYKOBOTO aocipkents. He Tpeba
HIYOro yCyBaTH, HIiUYOTrO J0[aBaTH, HIYOTO MOKpalryBaTu. Tpeba MOJUIIUTH IIPUPOLLY
Ha camy cebe i crioctepiratu 3a pesysbratamus» |3, c. 93].

CTBOpPEHHIO TaKWX MAIJSTHOK NMPUPOAM, SIKi BUIydYaaucs O 3 rOCHOAapChbKOTO
BUKOPUCTAHHSI 33/IJis1 BUBYEHHSI 00'€KTUBHUX SIBUII] Ta MPOIECIB, IPUILISIN yBary
Taki BUYeHi 3 nmpupojHnunx Hayk, gk: /. H. Anyuun, B. €. bopeiiko, 1. II. Bopo-
nin, O. 1. Boeiikos, M. A. Boincrsencokuii, V. K. TTauochkuii, H. ®. Peiimepc,
IT1. TI. CemenoB-Tan-Ilancekuii, C. M. Croiiko, B. H. Cykauos, B. I. Tamies,
0. P. lllensir-Coconko, @. P. [lITisbMapk Ta iH.

[Torsiay BYEHUX-TTPUPOLO3HABIIB MO0 HEOOXIAHOCTI CTBOPEHHS 3aIlOBiHUX
00’ekTiB Ta TepuTopiil OyaU WATPUMAHI 3TOAOM ¥ yUeHUMHU-TTPABO3HABI[SIMHU.
Tak, O. C. KosbacoB caymrHo cTBep/KyBaB, MO NMPU PO3poOIi MPaBOBUX
npuposiooxoponanx HopM B CPCP MakcnumabHO BUKOPUCTOBYIOTHCSI HOBITHI JlaHi
MPUPOIO3HABUNX HayK, 3rajayioun npu mbomy L. II. Bopoxina, I. O. KoxeBHikoBa,
B. I. Tamesa, M. A. Cesepriosa Ta iH. [4, c. 42].

Y 1924 p. cTtBopioeThcst XapKiBChbKe HAYKOBe TOBAPUCTBO, B CTPYKTYPi SKOTO
(hyHKITIOHYBaJa CEKIlisl MPUPOJO3HABCTBA, 10 OyJa OAHIEID 3 HaWaKTUBHININX
cekliif B ToBapucTBi. HacaifikoM cTaso BUAAHHS BJIACHOTO XypHalIy «BicHuk
MIPUPOIO3HABCTBAY, SIKUI BUXOAUB ApyKoM mpoTsirom 1927-1931 pp. [5, c. 79].

Ax cnpaBemmBo 3a3Havae A. I1. TerbmaHn, JTOTIYHUM 1 3aKOHOMIPHUM SBUIIEM B
HAaYKO3HABYill IOKTPUHI €KOJIOTIUHOTO TIpaBa € Te, 10 BOHA YIPOJOBXK YCIi€l icTOpil

© Cmamisxa O. O., 2016 131



EKOJIOIYHE ITPABO. ATPAPHE NMPABO

CBOTO CTAHOBJIEHHS BOHA CIIUPAsacd Ha TEOPETUYHI Ta METOJIOJIOTIUHI JOCTiIXKEeHHS
YUYeHUX MPaBo3HaBILB y cdepi 3emenpunx (Ha mouatky 20—-40-x pokiB XX cT.),
a MOTIM — JIICOBUX, BOAHUX, TipHUYUX npaBoBigHocuH (40—60-1i poku XX cT.) i
HapemiTi — npaoBigHocun y cdepi oxoporu npupoan (kineib 50-x — 70-Ti poku
XX ct1.) [6, ¢. 145]. Tomy 1iJIKOM 3pO3yMiJIO, IO TPUPOAHO-3AIIOBIHE TIPABO SIK
Mi/irajsy3b eKOJIOTTYHOTO MpaBa MPOUIILIO 11l K caMi KPOKM B HAYKOBOMY PO3YMiHHI,
10 f cama HayKa eKOJIOITYHOro 1IpaBa.

Taxum ynnrom, 60-1i poku XX cT. 03HaMeHyBaJH TMOYATOK SKiCHO HOBOTO
eTaly B TEOPETUYHOMY CTAHOBJICHHI 3allOBiIHOI CIIpaB, 110 0OYMOBJIEHA TTOSBOIO
PI3HOMAaHITHUX KHWT, HABYAJIbHUX MOCIOHUKIB Ta HAYKOBUX CTAaTell cepell BUECHMX-
MPaBO3HABIB, B SIKUX BHUCBITIIOBAJINCS OKPEMi ACIEKTH TPaBOBUX MPobHIeM
oprasisaliii, 0OXOpoHH, e(heKTUBHOTO BUKOPUCTAHHS TEPUTOPIN Ta 00’EKTIB IPUPOIHO-
3aMOBiIHOTO (DOH/LY, Bi/ITBOPEHHS 1X MPUPOIHUX KOMILJIEKCIB, a TAKOXK YIIPaBJIiHHI
B IIi¥l Tasy3i.

Baromuit BHeCOK y po30y0By HayKH PO MTPUPOAHO-3ATOBIAHUN (hOH/T 3poOTIN
Taki pajZisTHCBhKI BueHi-nipaBo3Hasil, sk: 0. O. Bosk, P. K. Tyces, B. K. I'purop’es,
H. JI. Kazanies, O. C. Kosbacos, O. M. Konorusceska, B. JI. Mynrsin, B. B. Ilerpos,
I H. Tlonsrcwka, 1O. C. [lemuryuenko ta iH.

Heo0OxizHicTh 0XOPOHM 3alIOBIAHUKIB, 3aKA3HUKIB, IIPUPOAHUX JaHAmadTiB Ta
nam’sitok ipupozan O. C. KosbacoB 00rpyHTOBYBaB iXHIM BUHSATKOBUM HAYKOBUM Ta
KYJIBTYPHUM 3HAYEHHSIM, @ TAKOXK IXHBOIO YHIKAJIBHICTIO 32 SIKICHUMU OCOOTMBOCTSIMI
[7, c. 71]. Kpim TOrO, aBTOp IOTPUMYBABCS IYMKH, 1110 BUJIYUYEHHS 3 TOCIOJAPChKOTO
BUKOPUCTAHHS OKPEMUX 00'E€KTIB IIPUPOAN € OIHIEIO i3 CTOPIH OXOPOHU IPUPO/IN B
I[iJIOMY, 2 CTBOPEHHSI 3allOBIIHUKIB Ha3MBaB METOZIOM abCOJIIOTHOI OXOPOHK MTPUPOIN
[8, c. 3].

Jymru O. C. Konbacosa nozinss i B. K. Ipurop’es, sakuii BBaskaB, 10 TOHSTTS
OXOPOHU MPUPOAHKUX GATATCTB B 3aKOHOJABCTBI JAETHCSA B IUPOKOMY Ta BY3bKOMY
po3yMinHi. OXopoHa TPUPOAM B MIMPOKOMY 3HAYEHHi, HA [YMKY BUYEHOTO, — I
mocriiiHa Ta BcebiuHa TypboTa 1Mpo 0XOpoHy Guiopu, dhayHu, BOAU, HOBITPS Ta
IPYHTY. A 0Cb y BY3bKOMY € OXOPOHOI0 MPUPOAHUX OaraTcTB (TBApWH, POCIIWH,
OKPEMUX JIIJISTHOK MPUPOJN), IO MAIOTh TOCHOAAPCHKY, HAYKOBY ab0 KYJIBTYPHY
minHicTh. KpiM TOrO, BUueHUIT BKadyBaB I HA MIJISAXU TAKOI OXOPOHU — OpraHi3allis
JeP/KaBHUX 3AMOBIIHUKIB i1 3aKa3HUKIB, METOIO SIKUX € 30€PeKeHHST TUIOBUX
MPUPOAHMX JAHAMADTIB 3 iX TBAPUHHUM Ta POCIUHHUM CBITOM, KOPUCHUX KOTAJTIMH
y npupogHOMY cTaHi [9, c. 77].

Konterniiist 3amoBiziHO1 0XOPOHU TPUPOJIU, K OXOPOHU MPUPOJN Y BY3bKOMY
pO3yMiHHI, 3Halmaa miaTpuMKy U y npargax B. JI. Mynrgana. 3anoBigny
OXOPOHY TPUPOIU BUYEHUN HA3WBAE OXOPOHOIO MPUPOJU B «UUCTOMY» BUTJISII,
KOHCEPBATUBHOIO OXOPOHOIO, 3 SIKOI, BJacHe, i PO3BUHYBCS HUHINIHIN IHCTUTYT
oxoponu tipupozu [10, ¢. 189-190].

JlocnijkeHHs paBoBUX NpobIeM opraHizallii, OXOpoHU Ta e(PeKTUBHOrO
BUKOPHUCTAHHS NMPUPONHO-3aNMOBIAHOTO (HOHAY 3HAXOAMMO U y Tpalsax
IO. C. Illemmryuenka. OcobmBY yBary BYeHUN TIPHIJISIE TIMTAHHSAM HEJOCKOHATIOCTI
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IIPaBOBOTO PETYJIIOBAHHS 3alOBIIHUX TEPUTOPIH, yrepiine B HAYIll €KOJOTIYHOTO
mpaBa MPOMOHYE B ODililiHOMY TMOPSAKY BU3HATH TTPUPOAHO-3AMOBITHIN (POHT
00’€KTOM TPaBOBOI OXOPOHU, XapaKTEPU3Y€E PO3YMIHHS MPUHIIUITY 3allOBiIaHHS,
CTaBUTH MUTAHHS PO MOKJIUBICTh BUIIJIEHHS IEPKABHOTO MPUPOIHO-3aTIOBITHOTO
(onny B ymoBax icHyBaHHS €IMHUX JIePKaBHUX 3€MeJbHOIO, BOJHOTO, JIiCOBOTO
doniB Ta geski inmn BaskauBi muranusa. Ocob/mBa 3aciyra BUEHOTO, IKa BU3HAYAE
OTO HAYKOBUII BHECOK B PO30YIOBY €IMHOI Mepexki 0COOJMBO OXOPOHIOBAHUX
TEPUTOPil, TOIATAE Yy TTPOMO3UITIT KOANMPIKYBATH 3aKOHOJIABCTBO PO 3amOBiIHI
TepuTopii mugxom npuitHATTS 3akorny CPCP mpo 3amoBiHy 0XOpOHY TIPUPOIH,
3aMpOIOHYBABIIN WOTO CTPYKTYpY ( sIKa, 0 pedi, Maiike MOBHICTIO BijoOpaskeHa
B ynHHOMY 3akoHi Ykpaiuu «IIpo mpupogHo-3anoBigauii GpoHma») Ta MexXaHi3MU
peadnizartii poro 3akony. HaykoBellb BUCYHYB TaKOX i/Ief0 CTBOPEHHS JIEPKABHOTO
KazacTpy NPHUPOAHO-3aMOBIAHOTO (HOHAY, @ TAKOXK MOPYUIIUB NMUTAHHSA PO
BIOCKOHAJIEHHST KePiBHUIITBA HAYKOBUMU JOCJIPKEHHAMU, 1O MPOBOAATLCS HA
TEPUTOPISIX MPUPOAHO-3amoBigHoro houay [11, c. 105—-128].

Ha HeoOXiaHicTh MPaBUIIBHOTO TJIyMavYeHHsT IPUHITUITY 3allOBi/IaHHST BKa3yBaB
i B. B. Ilerpos. Ha #ioro aym™Ky, 11eil IPUHITUIT € TUM CTPUIKHEM, SIKUN TTOKJIUKAHUH
MOETHATH B OJTHE TIiJie PO3Pi3HEHI JIAHKW TTPUPOIHO-3AMOBIIHOTO KoMILIeKey. Kpim
I[bOTO, BUEHUI GaraTo yBaru MPUALISAB MPABOBUM MPoOIeMaM 3aKOHOIABYOTO
peryJIioBaHHS TPUPOIHO-3ANOBIAHOTO (POHTY, HEJOCKOHATIOCTI YIIPABIIHHA HUM, a
TaKO BMCJIOBJIIOBAB IIeBHI iJiel Ta IPONO3ULl 1010 BOCKOHAJEHHS CYCHIJIbHUX
BiflHOCUH y cdepi TpaBOBUX acCIeKTiB (PYHKITIOHYBAaHHS PUPOIHO-3AMIOBITHOTO
donny [12, c. 13-14].

[Touwatok 70-Xx pPOKiB MUHYJIOTO CTOJITTSI O3HAMEHYBABCS 3aXUCTOM JIBOX
JUcepTalliif, Mo CTOCYBAJUCS MUTAHb ITPABOBOTO PEKUMY 3aIIOBIIHUX TEPUTOPIl, —
e auceprariii JI. d. OxopokoBoi «IIpaBoBuii pekxnM Jep:;KaBHUX 3aIMOBIIHUKIB B
CPCP» [13] Ta B. I. Emenpsan0oBOi «3aKOHOABCTBO TIPO 3aMTOBIIHUKY, 3aKa3HUKH,
naM’aTHUKW TIpupons» [14].

3HAYHUN BHECOK y PO3BUTOK HAYKOBUX JOCJI/)KeHb y Tajay3i IIPaBOBUX
nuTanb (QYyHKIIOHYBAaHHS TPUPOAHO-3a1I0BIIHOTO (hOH/LY, BiAITBOPEHHS IIPUPOTHUX
KOMILJIEKCIB Ta ympasiinas y it ramysi B CPCP 3pobuim taki pajistHChKi BUeHi,
ak: O. B. AHTOHOB, SKUI AOCTiZKyBaB MPABOBUI PEKUM TTaM ATHUKIB TTPUPOAN B
CPCP [15]; IO. A. Kypaes, nuceprariiiiie JZOCTiPKEHHST SKOTO MPUCBSIYEHO Mpa-
BOBIll OXOPOHI JiepskaBHUX NaM’ATHUKIB nipupoan [16]; C. A. /lbomina, qucepraitist
SIKOT cTocyBasacst mpobsieM MpaBoBuX (opwm 3amoigHol oxoponu mpupoau [17];
C. B. Ckpsbina, npeaMeToM IUCEepPTAIiiHOrO HOCIIIKEHHSI IKOi CTaB IIPAaBOBUI
pexkuM epkaBHuX 3akasHukiB B CPCP [18]. dk 6aurmo, B MepIinux JuUCepTaIisix
He CTaBUJIOCS 32 METY JIOCJIi/KEeHHS TIPUPOTHO-3AMOBITHOTO (POHITY SIK iIHTETpyIOUuO0i
KaTeropii BCiX MPUPOIHUX TEPUTOPIH, 10 MOTPEOYIOTH OCOOIUBOI OXOPOHU 3 OTJISILY
Ha 1X HAYKOBY, €CTETUYHY, PEKPEAIliiiHy Ta 1HNIY I[IHHICTb.

[TepmuM KOMILIEKCHUM JOCJIDKEHHSIM MTPUPOIHO-3aM0BiIHOTO (hoHIY OyJia
nucepraitisg H. /[. Kpacinia «OpraHizaliiitHo-1paBoBi MUTaHHS OXOPOHU IPUPOTHO-
3aroBizHoTO (hoHIy», 3axuiena y 1988 p., B skiii qucepTanTka BU3HAUMIIA IOPUITYHE
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MTOHATTS TTPUPOIHO-3AMIOBIIHOTO (POH/LY, OTO CTPYKTYPY Ta O3HAKH, & TAKOXK MOTO
POJIb Y BUPINICHHI 3arajJbHUX MPOOJIEM OXOPOHM HABKOJMITHBOIO CEPEJOBUIIA;
PO3IJIsTHYyIa 0COOJUBOCTI TIPABOBOIO PEKUMY OKPeMHUX 00’€KTIB HPUPOIHO-
3armoBiziHOTO (hoHAY T 3poOWIa aHAII3 YMHHOI CUCTEMM TPABOBOTO 3abe3TevYeHHst
OXOPOHU ITPUPOIHO-3AIIOBIIHOTO (QOHLY; AOCIINIA TUTAHHS MEXaHi3MYy /1IepsKaBHOTO
VIPaBJiHHS PUPOHO-3AMOBIIHUM (DOHIOM, MOTO ONTUMI3allii, a TAaKOX MUTAHHS
aJIMiHICTpaTUBHOI BiAIIOBiZAIbHOCTI 3a MOPYIIEHHS HPaBUJI OXOPOHU 00’€KTIB
Ta KOMILJIeKCiB NpupoaHo-3anosignoro ¢ouay [19]. Tomy MoxkHa cTBepIXKy-
Batu, mo auceptanig H. J[. Kpaciniu € mepmioio jaucepraiiiiiHoio mpaiieio, B sKiii
MIPOCTEKYETHCI KOMIIEKCHUN Mi/IXi/] /10 TPABOBOTO PETYJIIOBAHHS 3aMOBI/IHUKIB,
3aKa3HUKIB, HAIliOHAJbHUX TAPKiB, IMaM ITOK IPUPOAM Ta iHIINX OpraHisaIliifHo-
paBoBUX (hOPM IIIAXOM 00’€IHAHHS iX B €IMHUI JePKaBHUIT TPUPOLHO-3aII0BIAHIIT
domn.

Hucepranig X. M. Mapuu npucssideHa akTyaJbHUM IUTAHHSM OXOPOHH,
YIPaBJIiHHSA Ta BUKOPUCTAHHS HAIlIOHATBHUX MMPUPOTHUX TAPKIB K OHOTO 3 BUJIIB
0c00JIMBO OXOPOHIOBaHUX TepuTopiit [20].

Kowmmiekche aucepTaitifitie J0OC/IiKEHHS TIPAaBOBUX aCIIEKTIB OXOPOHU TEPUTOPIiit
Ta 00’€KTiB NPUPOIHO-3anoBigHOTO otmy 3aiiicieno O. M. KosryHn. /[ucepranTka
IPUCBATHJIA CBOIO TIPALI0 TAKOMY €JIEMEHTY IIPABOBOIO PEKUMY TEPUTOPI Ta 06 €KTIB
MIPUPOHO-3ATIOBIIHOTO (DOH/TY, SIK iX TPaBOBA OXOPOHA, MPHU IIBOMY 30CEPEINBIITICH
Ha aHaJi3i mporecy (GopMyBaHHS 3aKOHOIABUYMX 3acajl iXHbOI OXOPOHM, aHAI31
CHCTEeMU YMHHOTO 3aKOHO/IABCTBA Y JOCIKYBaHil cdepi, chopmyoBasia HAQyKOBO-
IIPaBOBE TIOHSATTS OXOPOHHU TEPUTOPIiil Ta 06’€KTIB IPUPOIAHO-3aMOBIIHOTO (DOHIY, a
TaKO’K HMOHSATTS 3aIOBIIHOTO PEKUMY, IIPOAaHAII3yBaBIIM HOr0 3MicT, 0COOIMBOCTI
Ta kiaacudikario [21].

[Tapagokcanbhot, 3 OMHOTO OOKY, i SIK HAM BUIAETHCS, TAKOIO, IO MOPYIILYE
MpaBuJja KOPIMOPATUBHOI €TUKU B Taly3dX HAYKW, — 3 IHIIOTO, € IHUCEpPTaIlis
B. M. beB3enka «¥YupaBiiHHg NPUPOJHO-3anoBifHUM (HOHAOM B YKpaiHi:
opraHizamniiino-npaBoBi nutanus» [22], 3axumiena uum y 2005 p. Hamr BucHo-
BOK TPYHTYETHCSI Ha TOMY, 1[0 poOOTa 3aXWINMAMACS 3a MACTIOPTOM CIIEI[iaIbHOCTI
12.00.07 — Teopis ynpaBIiHHS; aJIMiHICTpaTUBHE TIPABO 1 TIpoiiec; (hiHaHCOBE TTPABO;
indopmariitHe mpaBo, OJIHAK BKe 3 aHATi3y BUTOKIB HAYKU €KOJOTIYHOTO TpaBa
6a4MO, 1[0 MTUTAHHST TPABOBOTO PEKUMY MTPUPOIHO-3AMOBITHOTO (DOH/TY TOCTIIKY-
Basncs B pamkax cretiagbaocti 12.00.06 — 3emenbHe mpaBo; arpapHe IMTPaBo;
€KOJIOTiuHe TpaBo; mpupojiopecypcHe mpaBo. B. M. bessenko y cBoiii nuceprartii
IPOYKYE iz1ei i poOUTh BUCHOBKH, IKi HE MAIOTh JKOJIHOTO 3HAYEHHSI [IJIs PO3B sI3aHHSI
HaraJbHUX MPOOJEM B €KOJIOTO-TTPaBOBiil Hay1ii. Kpim Toro, okpemi BUCTIOBIIOBaHHS
aBTOPA BKA3ylOTh Ha HEXTYBaHHS HUM HAYKOBUMH 3100yTKAMH BiJIOMUX YUEHHX
3 €KOJIOTIYHOTOo MmpaBa. Tak, /10 HAYKOBOI HOBU3HU OJIePKAaHUX Pe3yJibTaTiB
B. M. beBzeHko BilHOCHUTH Te, 1110 HUM BIIEpIlie Y BITUYM3HSIHINA IOPUANYHIN HAyII
IIPOBEZIEHO KOMILJIEKCHEe MOHOTpadiuHe NOCTiIKEeHHsT OpraHisaliiiHo-IIpaBOBUX
[UTaHb YIPABJIiHHS IPUPOAHO-3aM0OBiAHNM (oHaoM. Take TBepusKeHHs 6a3y€eThest
Ha HEeJ0CTATHOCTI PiBHI 3HAaHb Ta MPAKTUYHUX HABUYOK y chepi eKoJOTIigHOTO
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1paBa, a/ke JUCEPTAHT ITHOPYE TOH (haKT, MO0 MUTAHHIMU YIPABJIIHHS TPUPOHO-
3anoBigHuM donom 3animanucst B. I. €Emenpanosa, O. M. Kosrysn, H. /[. Kpaciniy,
B. JI. Mynran, B. B. Ilerpos, 0. C. lllemmyuenko ta in. TyT ciaig morogutucs
3 A. II. TerpMaHOM, IKWUII TIPOMOHYE 3BIIBHUTU €KOJIOTO-TIPABOBY HAYKy BiJl
MCEeBOHAYKOBUX 1 TaKMX, 110 MIKOASATH TeOpil eKOJOTIYHOTO MpaBa, JAOCHTiKEHb,
aJpKe GLIBIIICTD TAKKMX MOJI0KeHb ¢(HOPMYJIbOBAHO Y 3arajlbHOMY BUTJISIAL il HE JalOTh
MOKJIUBOCTI BUOKPEMUTH 1X OCHOBHY CYTHICTH I CHPUUHSATU JIOCATHYTY TIPU IIBOMY
LIS €KOJIOTIYHOTO TIpaBa Ta 3aKOHOaBCTBa HOBU3HY [23, ¢. 15-30].

OkpeMi acrekTu MPaBOBUX OCHOB OpTaHizallii, 0XopoHUu, eHeKTUBHOTO
BUKOPUCTAHHSI TEPUTOPiil Ta 00’EKTIB MPUPOIHO-3AMOBITHOTO (DOH/TY, BiITBOPEHHS
HOTO TIPUPOHUX KOMILIEKCIB focikeni y mpaiax B. I Anzpeiinesa, A. T. Bo6koBoi,
I. B. Tipenko, II. O. I'so3guka, A. II. Ierpmana, A. 1. Tonosanioka, O. B. JloHelip,
I1. ®. Kyanunuya M. I. Makcumenka, H. P. Manumesoi, JI. B. PumkoBsoi,
B. I. Cemunka, A. K. Coxososoi, O. M. Tkauenko, II. B. Tuxoro, B. C. IIlaxosa,
B. B. IllexosnoBa, M. B. [llynbru.

Crenudika 1iel HayKOBOI CTAaTTi 3yMOBJIEHA CyYaCHUMHU HOTpeOaMu y PO3TJIsiI
MIPUPOJTHO-3ATTOBITHOTO (DOHJTY SIK OJTHOTO 3 €JIEMEHTIB eKOJIOTITUHOI Mepeski YKpaiHu.
Tomy dyHzaMeHTaIbHE HOCAIIKEHHS IbOTO MUTAHHSA HEMOK/IMBE Ge3 BpaxyBaHHS
HAYKOBUX /IOCATHEHD Yy Tasly3i IPaBOBOTO PeryIioBaHHs €KOJIoriuyHol Mepeski. OnHak,
Ha JKaJib, CKJajacss 00’€KTUBHA CUTYyaIllist, y sIKiii mpaBoBi 3acaan (hOpPMYyBaHHS,
30epesKeHHsT Ta PallioHAJbHOIO BUKOPHCTAHHS €KOJIOTIYHOI MepesKi 3aJUIIaloThCs
MagopocaimkenumMu. Oxpemi acnexktn GopMyBaHHS Ta (PYHKIIIOHYBaHHS
eKOoJIOTIuHOI Mepeski YKpaiHu BUCBiTIIOBAIM Taki BueHi ak: B. I. Angpeiines,
I I. bamok, A. II. Terpman, II. O. I'Bo3auk, A. . Tonosaniok, b. B. JlaHnIeHKo,
O. C. 3apxwurpkuii, 1. I. Kapakami, B. B. Koctunbkuit, I1. @. Kyannng, M. I. Mak-
cumenko, H. P. Mamumesa, A. K. Cokosiosa, X. 1. Hornko, 0. C. [llemiryuenko.

Bucnoexu. AHani3 reHe3W HAyKOBUX MOTJSAJIB MOJ0 OPTaHi3allii, OXOPOHH,
e(eKTUBHOrO BUKOPUCTAHHS TEPUTOPiil Ta 00’€KTIB TPUPOIHO-3aMIOBIAHOTO (HOHITY
Ma€ BasKJIMBE TeopeTudHe i IpaKTuyHe 3HadyeHHs. Tepuropil Ta 06’€KTH, SKi MalOTh
0COOJIMBY HAYKOBY, ECTETUYHY, TIPUPOIOOXOPOHHY IIHHICTh, CTAHOBJISITH OCOOTMBHIT
inTepec 3 mo3utlii 30epe)keHHsT YHIKAJIbHUX Ta TUIIOBUX JaHAMADTIB, TeHOhOHITY
TBAPUHHOTO i POCIMHHOTO CBITY Ta MiITPUMAHHSI 3araJbHOTO €KOJOTIYHOTO HGaTaHCy.
[TpoTsarom yci€l icTopii pO3BUTKY 3alOBIJIHOI CIIPaBM HAYKOBI MiIXOAM JO 3MICTYy
MIPUPO/IHO-3ANIOBITHOTO (hoHY TpaHCchHOPMYBAIHUCS Bijl PiBHS (DYHKITIOHYBAHHS OTO
OKpeMUX €JIEMEHTIB /10 CTAHOBJIEHHS €IMHOTO /I€P;KaBHOTO TTPUPOHO-3ATIOBITHOTO
(oHIy SAK KITIOUOBOTO eleMeHTa eKOJIOTIYHOI Mepexi YKpaiHu.
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Retrospective of legal sciences development about the nature reserve fund of Ukraine as an
element of national environmental network

The study of historiography scientific literature of legal regime of nature reserved fund has been
Jfound that the formation of the science about the nature reserved fund took place within the natural
sciences and associated with the names of Humboldt, Dokuchaiev, Kozhevnikov, Anuchin and others. For-
mation of legal Sciences about the Nature Reserve Fund is in the 60’s of XX century by the emergence of
various textbooks and scientific articles among jurists which highlighted some aspects of the legal problems
of organization, protection, effective land use of the nature reserved fund. In particular, legal issues of
Junctioning of the nature reserved fund were in attention of such scholars as O. Kolbasov, V. Muntean,
V. Petrov, Iu. Shemshuchenko, V. Hryhoryev. The first dissertation in this area were protected in 70’s of
XX century by V. Yemelianova and L. Okorokova.

In addition, the examine the nature reserve fund as part of the ecological network is the specificity
of this scientific paper, so there have been explored the current state of scientific literature in the field
of legal regulation of ecological network. The result revealed that the legal basis of functioning ecological
networks remains unexplored in science.

In conclusions stated that scientific views on the concept and sense of nature reserved fund trans-
Jormed from the level of functioning of the particular elements to the formation of the nature reserve fund
and consider it as part of the ecological network throughout the history.

Keywords: nature reserved fund; ecological network; the science about the nature reserved fund;
the development of legal science; special protected areas.
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OCOBANBOCTI CTAHOBAEHHA TA PO3BUTKY
3AKOHOAABCTBA ITPO bIOC®EPHI 3ATTOBIAHMUKHA

IIpoananizosano icmopuuni ymosu Gopmysanis ioei 0xoponu npupoou i cucmemi 3aKoHo0a6cmed
npo 3anosiony cnpasy. Buokpemneno icmopuuni emanu cmanoeienns ma po3sumky 3aKoHo0ascmea npo
Giochepni 3anosionuxu sx 0co0ausi NPUPOOOOXOPOHIL HAYKOBO-00CHIOHT YCMAHOBU MINCHAPOOHOZ0 3HA-
uenns. Oxapaxmepusosano ocoOIU0CMi NPasoeoi peziamenmauii cmamycy 6iocepnux 3anosionuxie y
pisni icmopuuni nepiodu ma mendenyii possuUmKy HAuIOHAILHOZ0 3aKorodascmea npo Giocgepni 3ano-
BIOHUKU 6 CYUACHUX YMOBAX.

KmouoBi cioBa: Giocepnuii 3anosionux; 3anosiona cnpaea; 0Xopoua npupoou; NpupooHo-
3anosionuil ouo.
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OCOGEHHOCTH CTAHOBJIEHHSI U PA3BUTHUS 3aKOHOJATEIHCTBA 0 6MOChEPHBIX 3aM0BEHUKAX

IIpoananusuposanvl ucmopuueckue yciosus QopmMuposanus udeu OXpaHvl npupoovl U CUCMmeMbl
3axonHoO0amenvbcmea o 3anosedHom Oele. BuvlOeienvl ucmopuyeckue smanvl CMAHOBICHUS U PA3GUMUS
saxonodamenvcmea 0 OUOCHEPHBIX 3aN0BEOHUKAX KAK 0COObIX NPUPOOOOXPAHHBIX HAYUHO-UCCLe006a-
MENBCKUX YUPercOeHUusx Mencoynapoonozo snauenus. Oxapaxmepuzosamvl 0COOEHHOCMIU NPABOBOLL pez-
Jamenmayuy cmamyca OGuoceprbix 3ano6e0HUK08 8 PasHvle UCMopuueckue nepuodvl U MmeHoeHyuu
PA3CUMUSL HAUUOHATLHOZ0 3AKOHOOAMEILCMEA 0 OUOCHEPHBIX 3AN08COHUKAX 8 COBPEMEHHDIX YCLOBUSX.

Kirouessie cioBa: GrocdepHblil 3aMOBEIHNK; 3aII0OBEIHOE I€JI0; OXPaHa MPUPOJIBI; TIPUPOIHO-
3aTMOBETHBIH (HOHI.

ITocmanoeka npobaemu. 36epexenns GararcTBa i PisBHOMaHITHOCTI IPUPOHOT
CIAJIUHNA Ta HEBUCHAXJMBE BUKOPUCTAHHA MPUPOJHUX PECypCiB € Aad YKpai-
HU OJTHUM i3 TIPIOPUTETIB JIEP:KAaBHOI TOMITUKHU y chepi MPUPOJTOKOPUCTYBAHHS,
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€KOJIOTTYHOI Ge31eKn Ta OXOPOHMU JOBKIJLISL, HEBiJ'€MHOIO YMOBOIO TIOJIIIIIEHHST HOr0
CTaHy i eKOJIOTiYHO 30aTaHCOBAHOTO COIIATBLHO-eKOHOMIYHOTO PO3BUTKY. OHUM i3
HATIPSIMIB BUPIIIIEHHS TPOGJIEM OXOPOHU MPUPOIHUX GAraTCTB, HEBUCHAKINBOTO iX
BUKOPHCTAHHS € Po30y/10Ba HAI[IOHATIBHOI €KOJIOTTYHOI MEPEKi, PO3IMUPEHHST CUCTEMHU
TEPUTOPIN 3 TPUPOJHUM CTAHOM JaHAIMApTy Ta IHIINUX MPUPOTHUX KOMILJIEKCIB 1
YHIKaJIbHUX TEPUTOPIii, CTBOPEHHS Ha IX OCHOBI IPUPOAHUX 06 EKTIB, 10 I JISATal0OTh
0co6JIMBII OXOPOHI, a TAKOK YIOCKOHAJIEHHS BiIIIOBIIHOTO IIPABOBOTO PEryJIIOBAHHS
OXOPOHM MPUPOJIM Ta iH.

Axmyanvnicms memu. Baxinse 3naueHHs y 36epekeHH] IPUPOAHUX OAraTtcTs
i JoTpUMaHHS TMPUHIUIY 36aJaHCOBAHOTO BUKOPUCTAHHS MPUPOJAHUX PECYPCIiB
BiztirpatoTh 6GiochepHi 3aroBiIHUKH, 110 MAIOTh CTATyC PUPOIOOXOPOHHNX, HAYKOBO-
JOCJIIHUX YCTaHOB MiKHAPOJIHOIO 3HAYEHHS 1 3a0€311eYyl0Th BUKOHAHHS TaKUX
3aB/laHb, SIK 30epekeHHs B IIPUPOAHOMY CTaHi HaibIIbII TUIIOBUX HPUPOIHUX
KOMILIEeKCiB Oiocdepu, 3aiiicierHs (hOHOBOTO €KOJOITYHOTO MOHITOPUHTY, BUBYEHHS
HaBKOJIMITHLOTO TIPUPOJTHOTO CEePEeOBUINA, MOTO 3MiH T/ [I€I0 aHTPOTOTEHHUX
daxkTopiB. biochepnuii 3amoBifHUK € MOPIBHSIHO HOBOIO KAaTErOPi€l0 B CUCTEMI
TEepPUTOPii Ta 00’€KTIB MPUPOIAHO-3aMOBiAHOrO GOHAY YKpaiHU, OCKiJbKH HOTO
3aKpilNJeHHs B HalliOHAJbHOMY 3aKOHOJABCTBI € HACJIJKOM yCBiJIOMJIEHHHI
MIKHAPOJHOIO CIHiJbHOTOIO HEOOXiHOCTI CTBOPEHHS HAYyKOBOI OCHOBU s
MOJTMIIEHHST B3AEMOJIT JTIOWHU 1 HABKOJHUIITHBOTO cepenoBuiiia. Ockisbku GiochepHi
3aTOBITHUKY € HEBiJ EMHOIO CKJIaJI0BOIO TTPUPOIHO-3AMOBIIHOTO (pOoHMY YKpaiHwu,
BUBYEHHS MTE€PEyMOB i 3aKOHOMiPHOCTEl CTAaHOBJIEHHS Ta PO3BUTKY 3aKOHO/IABCTBA
PO OXOPOHY IPUPOJAM MA€E BAKJIMBE 3HAUEHHS /I 3'sICYBaHHS 3aB/laHb, OCHOB
dbyukmionyBanHsa 6iocepHUX 3aMOBIAHUKIB, a TAKOXK HIJISXIB yAOCKOHAJEHHS
IIPaBOBOI perjiaMeHTallii opratisailii, BAKOPUCTaHHS Ta OXOPOHM BKa3aHUX 00 €KTiB
MIPUPOHO-3ATOBITHOTO (DOHIY YKpaiHu.

Ananiz ocmannix docaidxcensv i nyonixayit. lluranHs BUKOPUCTAaHHS Ta
ITPABOBOI OXOPOHUW NPUPOJIHUX PECYPCIB 3arajioM BUBYAJIN TaKi yUeHi-TIPaBO3HABI
y Traiysi ekoJjioriuHoro mpasa, sk: B. 1. Anzapeitties, B. B. Ilerpos, A. II. Tetbman,
B. M. Komapuunpkuii, B. JI. Myutss Ta in. JocaimxkyBaan npobieMu 0XOPOHU
npupoaHo-3amnosignoro ¢ouay €. I. Emenssanosa [10], O. C. Koxnbacos,
H. @. Peiimepc [19], @. P. llItunsmapk [19; 24], 1. K. Cososiio [20]. Cepen
Cy4YacHMX YKPAiHCbKMX IMPABHUKIB, SIKi aHAJMI3yIOTh PO3IJIslyBaHi acleKTU BapToO
naszBatu: B. O. Iepacumenko, A. II. Terpmana, O. O. [lanunsaka, B. 1. Jloso,
B. M. besszenko [11], O. M. Kosryn [13], M. O.ToBkyH [22] Ta in. DyHKITIOHYBaHHIO
6iochepHUX 3alOBIIHUKIB YKpaiHu Ta 36epeskeHHi0 6i0OpisHOMaHITTS IIPUIiIeHO
3HauHy yBary y npaipix yuenux-ekosori O. O. Karasa, O. P. [llesar-Coconxka [16;
18] ta in.

Cutigg BKazaTH, 1110 TUTAHHS MTPABOBOTO PEKUMY, OXOPOHU Ta TIPABOBOI peTjiaMeH-
Taitii po3BUTKY i yHKIIOHYBaHHS came GiochepHUX 3aTOBITHUKIB KOMILIEKCHOTO
JIOCJIJDKeHHST He OTPUMAaJIH.

Mema cmammi. Metoio 11i€l cTaTTi € BUBYEHHS CTAHOBJEHHS W PO3BUTKY
NpaBOBMX 3acaji OXOPOHU MPUPOAU, 30KpeMa ocobauBocTell oOpMyBaHHS
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3aKOHOZABCTBA PO OiocdepHi 3amoBIAHUKK Ta iX 3HaUYeHHS y cdepi 3axucTy i
36epeskeHHs 6iopisHOMaHITTS B YKpaiHi, mounnatoun Big IX cr. i gorenep. Take
JOCJIIKEHHS € BasKJIMBUM JIUIS TIOJIIIIIEHHST TPAKTUYHOI 3HAaUymocTi GiochepHux
3aIOBIIHUKIB Ta BUPOOJIEHHS NMIISIXiB 3a0e3eueHHs] BUKOHAHHS OCTAHHIMU CBOIX
(yHKIIII 1 3aB/1aHb.

Buxnao ociosenozo mamepiany. Y cTaHOBJIEHHI il PO3BUTKY 3aKOHOIaBCTBA
npo GiocdepHi 3aNOBIAHUKN BBAKAEMO JOIIIBHUM BUOKPEMHUTHU B XPOHOJIOITYHI
nepioau. Ilepnuii 3 HUX BKJIOYAE PO3BUTOK 3aKOHOJABCTBA PO OXOPOHY IIHHUX
NPUPOAHUX 06'EKTIB 1 TEPUTOPIii Ta HayKOBI poOOTH, BUKOHAHI B TIepiojl (heoaIbHOTO,
PaHHBOTO KaIiTaiCTUYHOTO PO3BUTKY 1 MOYATKY pajissHChbKOTO Tiepiony (Bix IX cT. 10
50-x pokiB XX cT.); Apyruii 1iepiojr — 3aBepIeHHs PaisTHCHKOTO TIepiojly Ta CydyacHUi
eTar CTaHOBJIEHHSI 3aKOHOJABCTBA 100 OiocdepHux 3amoBigHukiB (50-Ti poku
XX c1. — 110 HUHi). Y4eHi-IopucTu Ta TOCTiIHUKY iCTOPIi 3aII0BITHOI CIIPABU 3arajioM
MIPOTIOHYIOTH 1HITY TIEPIOAN3AIlii0 PO3BUTKY 3aIOBITHOI CITPABU, BUOKPEMJIIOIOTH TPU
qu GiJbIlle Tepiou, MPOTe MU BBAXKAEMO, IO MPOIEC MOCTYIIOBOTO CTAHOBJIEHHS
3aKOHOJIABCTBA caMe 10710 GiocdepHIX 3aloBiHUKIB SKHAKpalie BiZoOpaskaioTh
3aIpPOIIOHOBAHI HAMU €Tally, 110 MOSCHIOEThCS TOABOIO ij1el 6iochepHUx pesepBariB
SK TMPUPOIOOXOPOHHUX TEPUTOPIN MIKHAPOAHOTO 3HAYEHHH JIUIIE B IPYTii TTOJOBUHI
XX cr.

Cain nmorogutucsa 3 O. M. KoBTyH, sika 3a3Havae, 1Mo MepluinMu JisKepesaMu
MACAHOTO TIpaBa B YKpaiHi, MO MiCTUJIN HOPMH TTPUPOJTOOXOPOHHOTO CIIPSIMYBAaHHS,
MoxkHa BBaskatu «Pychky IllpaBay» Apocaasa Mygaporo (XI ct.), xoua cami
MIPUPOZIOOXOPOHHI 3BUYAl Ta TPAUILil, SKi B TIOAAIBIIOMY CTAJIN TPABOBUMU, BUHUKJIN
3HauHO paninre. Tak, BkasaHuil HopMmatuBHuii akT KuiBcbkoi Pyci nepenbauas
BI/INIOBiIAJIBHICTD 32 HE3aKOHHUI BiZCTPia 60OpPIB, AeAKUX PIAKICHUX BB IITaXiB
[13, c. 21]. IO. P. lllemar-Coconko Takok BKasye, Mo 3a yaciB KuiBcbkoi Pyci Bxke
icHyBaJIi 3aKa3HUKH, IPOTe 3/1ebibiioro s mosoBanus [ 18, c. 203].

Besymosno, 1o nepiui ropuanyni fokymenT Kuisebkoi Pyci permamentysann
BUKOPHUCTAHHS YIi/lb YN OKPEMUX BU/IiB TBAPUH He 3 IPUPOAOOXOPOHHOIO METOIO, &
3 MeToto 3axucty BiacHocTi. Craryt Benmkoro kusa3g ApocnaBa Bosogumuposuua
«IIpo cyam» maB okpemuii posain «IIpo 606piB» i BCTaHOB/IIOBAB HOKapaHHS 3a
caMoBisbHe 100yBaHHs 11bOro 3Bipa [11, c. 9].

Y Craryti Beaukoro Kuszisera JIutoBebkoro 1529 p., 3okpema, y IX posmii
«ITpo joBH, 11po My, Tpo GOPTHE JePEBO» TAKOK PETTaMEHTYBAJINCS MOJIOBAHHS,
prbabCTBO, BUKOPUCTAHHS BOJI, IJIaTa 3a KOPUCTYBaHHs 00’extamu rpuposn (1-12
aptukyan posmiay 1X). ¥ Craryri Beaukoro KusziBera JIutoBecbhkoro 1566 p.
nepesbayeHo TPUPOIOOXOPOHHI HOPMH, 30KpeMa, apTuKyJI 40 «IIpo BUIOBIIOBaHHS
pubu» (X posain). Craryr Benukoro Kussisersa Jiutosebkoro 1588 p. micTuth
HOPMHU TIPO OXOPOHY TPUPOAH, BUKIaneHi B po3aini X (1-18 aprukymm) [21].
[TosokeHHsT PO OXOPOHY JIiciB Takok mnependbadeHo y Jlicosomy Cratyti 1567 p.
Benukoro Kussisersa JlutoBebkoro [14, ¢. 134].

Jocutph momupeHa y Ti yacu Oysa ijgest 1po B3ATTS IiJ 0COOJUBY OXOPOHY
VHIKQJTbHUX JaHAMa@TIiB Ta TPUPOTHUX KOMILIEKCIB SK HaAIliIOHAJTbHUX PEJiKBil,
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BCTaHOBJIEHHSI Ha TaKUX TEPUTOPIAX abCOJMIOTHO 3aIllOBIHOIO PeKUMY i3 3a60pO-
HOIO OY/1b-KOI Misi/IbHOCTI. Y pasi MopylieHHs iICHYI0YrX 3a00POH BHHHI JKOPCTOKO
KapaJInucs.

Peiimepc M. @, IItunpmapk @. P. Big3znauaioTp, Mo «aKTUBHUN PyX 3a
CTBOPEHHS 3alOBIJTHUKIB PO3TOPHYBCA Ha TOYaTKy XX CT. Y 3B’SI3KY 3 JiSJIBHICTIO
Psly HayKOBMX TOBapUCTB, sIKi CTaBUJIM COOi 32 MeTy He TiJIbKU BHUBYEHHS, aje i
oxopony npupoau. ¥ 1908 p. rososa ToBapucTBa akjiMaTusallii TBAPUH 1 POCTITH
mpod. I A. KokeBHMKOB BUCTYNIMB Ha IOBLIEITHOMY akJiMaTU3aIliiHOMY 3'i37i 3
nonoBimio «IIpo HeoOXiaHICTD 00OANITYBAaHHS 3aMOBITHUX IIJSTHOK JIJISI OXOPOHU
pociticekoi ipupoaus. [lopsa 3 Buctynamu akazemika I. I1. Bopoxina Bona crana
CBOTO POJIy TIPOTPAMOI0 CTBOPEHHs 3aroBigHukiB» [19, c. 15].

3a imimiaTuBoo 6araThOX yYEHHMX I10YaJOCs CTBOPEHHS IiJ01 Mepexki
3allOBiJIHMKIB, SKi yTpUMYyBaJucs rpoMajJcbkuM KoltoM. Ilepiny B neHTpanbHiit
Yxpaini rpoMajZicbKy MPUPOJOOXOPOHHY OpraHisdailito «XopTuilbKke TOBApUCTBO
OXOPOHIIIB Tpupoan» O6ys0 3acHoBano y 1910 p. BunuTeseM MPUPOIO3HABCTBA
I1. I1. Bysykom y c. Bepxust Xopruiist KateputociaBebkoi rybepHii (HuHI 3amopisbka
001aCcTh).

Ha mouatox XX cT. Ha Teputopii YKpaiHu ckJajgach JOCUTh Pi3HOMaHITHA
CYKYTIHICTh 3aTOBIIHUX TEPUTOPil, 10 BiJ[pi3HAIMCI 32 (hOPMAMM BJIACHOCTI Ta
peskuMoM oxoponu npupozau. IIpu mpomy, B Kinii XIX Ha nouatky XX CT. BETUKY
POoJIb y 30epesKeHH] IPUPON BiirpaBa/ivi BUeHI Ta HAYKOBI TOBapUCTBA, SIKi aKTUBHO
BiZICTOIOBAJIN i/1ef0 CTBOPEHHS 3alIOBIIHUX TEPUTOPI He JIUIIE AJs BUBYEHHS, a i
OXOPOHU TIPUPO/IU, TA YTPUMYBAJIH JIedKi 3aMOBIHI TEPUTOPIi TPOMAZICHKUM KOIIITOM.

OnHuM i3 Tepuinx HOPMATUBHUX aKTiB mo4atky XX CT., CIIPSIMOBAaHUX Ha
3aKPIIJIEHHS HOPSAKY CTBOPEHHS 1 (QYHKIIIOHYBaHHS 3allOBIJHUX TepUTOpiil, OyB
crieriaTbHUi 3ak0oH «IIpo BcTaHOBJIEHHS MPaBUJ PO MUCJMBCHKI 3allOBIIHUKI»,
OpURHATHIT YpsizioM 3a TiofaiHsiM JlerapramenTy 3emsepoOcTBa i omyorikoBanuit 30
&oBTHS 1916 p. Tak, 3rifHO 3 MM 3aKOHOM <... MiHICTPY 3eMJIEpPOOCTBA HATAETHCS
[IPaBO YTBOPIOBATH HA 3eMJISIX €IMHOTO BOJIOIHHS CKapOHWIl 3aIOBIAHUKY IS
3a0Ma/[PKEHHS 1 PO3MHOKEHHS MUCJIUBCLKUX 1 MTPOMHUCTOBUX 3BipiB 1 NTaXiB ... B
MesKaX BHJIJIEHUX 3allOBIIHUKIB 3a00POHSETHCS MOJMIOBAHHS BCAKUME CIIOCOOAMM
Ha BCSIKOTO POJY 3BIpiB i MTaxiB... BUHHI B MOPYIIeHH] i€l 3a00POHY MiIAI0THC:
apeIITy Bijl T ATHAAISITH JHIB 0 TPHOX MICSIiB ab0 TPOIIOBOMY CTSITHEHHIO BijI
JBAIIISITH 10 TPHOXCOT PYOITiB... BUSIBJIEHA Y ITPABOMOPYITHUKIB 30post ab0 3HAPSIIST
JIOBY BiJIOMPAETHCSL... HATJISA 32 BUKOHAHHSM TIPABUJI TIPO MUCJIMBCHKI 3aIIOBIIHUKA
MOKJIAIAETHCS HA YMHIB KOPITYCY JIICHUYMX 1 Ka3eHHOI JIicoBO1 BapTH... » [20, c. 45].

Cuiz 3a3Ha4MTH, 11O TIEPII 3rajiku PO HEeOOXiHICTh OpraHizallii 3aroBiJHUKIB,
OXOPOHU PIZIKICHIX TIaM’SITOK TIPUPOJIA, CaJliB, TIAPKIB, 1O MAIOTh HAYKOBE 1 KyJIbTypHE
3HAYEHHs, PO3BUTOK i/lei parlioHaJIbHOTO TTPUPOJTOKOPUCTYBAHHS 3 SIBISIOTHCS B
JIleKpeTax Ipo JicH, 3eMJli, OXOPOHU OKPEeMUX BUJIIB TBAPWH, KYPOPTHUX MiCIIeBOCTEN,
SIKMMU 3aKJIaJIeHl OCHOBHU /I MTOJIAJIBIINX 3aX0/iB y cepi OXOPOHU IPUPOHU.

[Hepmuii papsgucekuii mpoekt [lekpery Pagm Hapomxnux Kowmicapi «IIpo
JlepsKaBHE 3aTOBiIaHHA 3 HAYKOBOIO UM XY0KHBOIO METOTO JIJSAHOK CYIIT, BOJ 1 Ha/Ip
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3eMJIi», po3pobienuii B ciuni 1919 p., BUsHaYaB HAyKOBUIl 3aMIOBIHUK, SIK <OTOPOXKY
JUJISHOK HezaiiMaHoI IIPUPOAK Bix Oyab-sgKOTO BTpy4yaHHs 3 OOKy JoguHu». Lleit
MPOEKT, X04a i He OyB OMIIIiTHO ONPUIIOAHEHUT, TIPOTE TI0 CYTi 3aKJIaB OPUIANIHI
OCHOBU CTBOPEHHS 3amoBigHuKiB. Tak, 1m. 3 3akpimaoBas: «CTBOpPEeHHS KOXKHOTO
3aIOBI/THUKA TPOBOANTHCS Biaziolo Paan Haponunx KowmicapiB B KOXKHOMY OKpeMOMY
BUIIAAKY>. Lle MoJIoOKeHHsT 3HAMIIIO CBOE BigoOpakeHHS B PSAi 3aKOHOAABUUX
TIOJIOKEHD, 1 Y TIOJIAJIBIIIOMY TTOCTAHOBY PO OPraHi3allifo 3armoBiIHUKIB TPUUMAIOTh
BUIIi OpraHy BJIaJu COIO3HMX peciybik [17, c. 36-37].

Y mucronazi 1919 p. 6yB Bumanuii upkysip [leHTpasbHOTO JICOBOTO BiflIiTy
Hapoanoro komicapiaty 3emsiepobcrsa CPCP (HapkomseMmy), B SIKOMY HaroJonry-
BAJIOCST HA HEMPUITYCTUMOCTI PyOKM JIICOBUX MACHBIB, MO CTAHOBJSATH OCOOJIHMBY
IiHHICTh, Y TOMY YKCJi BKasaHi OyJM <ILIOII MaiibyTHIX HalliOHAJIbHUX MapKiB
i mam’saTHUKIB npupoau». [yGepHChKI opraHu J1iCOBOTO TOCMOAAapCTBA MOBUHHI
OyJM HagaTH IPOIIO3UINI «IIPO BUJIJIEHHS Ta CTBOPEHHs HAlllOHAJIbHMX HapPKiB i
JlepKaBHUX 3aTOBiITHUKIB> [23, c. 95].

Pangaucekuii gexkper «IIpo oxopony mam’saTok mpupoju, cajiB i MapKiB» Bij
16.09.1921 p. Takox TPaKTy€ 3aMOBIIHUKYU SIK HEJOTOPKAaHHI TepUTOPii. 3Ti/HO
3 mocTtanoBoi0 Bcepociiicbkoro meHTpaspbHOTO BUKOHaBYoro komitery (BIIBK) i
Pann Haponnux Kowmicapis (PHK) PPOCP «IIpo oxopony aiiissHOK mpUpoau i
ii okpeMuX BUTBOPIB...> (1925 p.), 0COGIMBO IIiHHI TIPUPOHI JIISHKH MOTJIH OyTH
B3STI 11/l OXOPOHY «ab0 3 OOMEKEHHSIM iX BUKOPUCTAHHS, ab0 3 3aJUIICHHAM
y HEIOTOPKAHOMY BUTJIsiIi. 3 I[i€0 METO iM MOKe OyTH NMPUCBOEHUN CTATYC
3anoBifnux. [Ipy 11boMy BKa3aHOIO ITOCTAHOBOIO HAJIAETHCS BU3HAUEHHS KaTeropii
«IIOBHI 3alOBIAHUKNUY», SKI CTAHOBJATH COOOI0 <«iJNSHKYM HPUPOIH, IOAO SKUX
3a6OPOHSIETHCST TOCTIOAAPChKE BUKOPUCTAHHS 1 MOPYIIEHHS IX MPUPOIHOTO CTaHY 3
MeTOI0 30epesKeHHs] MOKIMBOCTI BUBYEHHS B HUX 3aKOHIB PO3BUTKY MPUPOIU»> [24].
Takox nepenbadaocs, 1o «OLIbIN 3HAYHI 3a MJIOMIEIO [MJITHKU TIPUPO/H, Bi3HAYEH]
CBOIMM TTaM’ITHUKAMU, OTOJIOTIYIOThCS 3aMOBIIHMKAMHU Ta HAI[iOHAJbHUMU TTapKaMU.
Canu i mapku iCTOPUKO-XYZ0KHBOTO 3HAYEHHS, CTBOPEHi 3a 3aBJAaHHSAM XY/10KHbBO-
MAPKOBOTO MUCTEITBA ab0 MOB’sI3aHi 3 apXiTEKTYPHUMHE CIIOPYAAMU, 10 CKIA/IA0TH 3
HUMU OJIHE XYIOKHE I1iJIe, MOKYTh OyTH oroJiomeni HapoauuM KoMicapiatom ocsiTu
3a Yro/iofo 3 3alliKaBJEeHUMH BiJOMCTBAMU HEJOTOPKAHHUMU TaM ITKaMH Cal0BO-
MapKOBOI KYJIBTYPU MYy3€iHO-aKaJ[eMiqHOTO 3HauYeHHs» [12].

3HaYeHHS 1hOTO JIEKPETY TOJISATa€ HacaMITePel Y TOMY, 10 BiH 3aKJIaB MiIBAJINHI
KJacudikailii 0OXOpOHIOBAHMX IIPUPOHUX HAIliOHAJBHUX IAapPKiB, HEAOTOPKAHHUX
mam’sTOK TPUPOJIU, CaJliB 1 MapKiB iCTOPUKO-XYA0KHLOTO 3HaYeHHs. Ha mijgcrasi
1[OIO JIeKpeTy OyJia PO3ropHyTa cepiiodHa podoTa 3 BUSABJIEHHS OCOOIMBO I[IHHUX
00’€KTIB IPUPOIM IS OJANBIIOTO X 30€pesKeHHSL.

Ynepme na tepenax komumuaboro CPCP y 1929 p. npuiimaetscst Tumose
oJIOKeHHsT TIpo 3anoBignuku [5]. Ak ykazye O. M. ToBkyH, «Ha ixHili TepuTOpii
3aboponsiiacst Oy/ib-sIka TOCTIOIAPCHKA [ISITbHICTD, @ TOMY MTPUPOIHUIT CTaH «ITOBHOTO
3aIlOBiIHMKA» He MIr 3a3HaBaTU BTPYYaHHS JIOJICHKOI AislIbHOCTI B Giojoriumni
nporiecu. J[03BoJistacss BUKJIIOYHO HayKoBa abo MPUPOLOOXOPOHHA JislTbHICTD,

© Iomvonxo P. A., 2016 143



EKOJIOIYHE ITPABO. ATPAPHE NMPABO

sIKa He cylepeumsa ioro 1iJibOBOMY IIpu3HavyeHH0. Pa3oM i3 Tum 1eii nmpaBoBuii
JOKYMEHT Trepeidadae MOKIMBICTD OPraHi3aiil it MpOBeIeHHsT eKCKYPCiil 10 TepuTopii
3al0BIJIHUKA, 110 CYINEepPeuno HayKOBO-JOCHIIHUIBKIN 1 TPUPOLOOXOPOHHIN
JUSJIBHOCTI, @ TAKOJXK IIJISIM CTBOPEHHST 3alOBIIHUKIBY [22, c. 96].

Tax, y 3atBeprrkenomy 22 mororo 1929 p. Hapoguum komicapiatoM mpocBiTu
PPMOCP TumnoBoMy MMoJIOKEHHI PO 3aMOBIAHUKU [5] TOBOPHUIOCS, MO «ITOBHUM
3allOBIIHUKOM» BU3HAETHCS JLJISHKA 3eMesbHOI abo BOAHOI ILIONI, KUl 3 yciMa
10 3HAXO/ATHCA HAa HHOMY 1 B HbOMY BUTBOpPAMH TIPUPOIU (POCTUHAMU, TBAPUHAMHU,
IPYHTaMH, TipCHbKUMH MOPOJAaMU, MiHEepaJaMu T.[.) Ha3aBXKAu 30epiraetbcs B
HEJIOTOPKAHOMY BUTJISI/II, BHACJI/IOK YOTO TIPUPOJHUI CTAH MOBHOTO 3aIIOBiJIHUKA
He MO)Ke OyTH TOPYIIEHUH BIUIMBOM JIFOJAWHK Ha MPUPOLLY, @ TAKOXK HE JOMYCKAETHCST
rocrojlapcbke BUKOPUCTAHHS 3aIOBIIHOT TEepUTOPil. BIJIMB JMOAMHU HA TPUPOIY
[IOBHOI'O 3aIlOBIJIHMKA JI03BOJSEThCS JIMIIE B Till Mipi, B Kiil 1le HEOOXiAHO s
JIOCATHEHHS TI0CTaBJICHUX Ilepe/l 3all0BI/IHUKOM I[ijiell HAyKOBOTrO JIOCJI/I>KEHHS 1
OXOPOHU».

Y upuitasariii 20 yepsus 1930 p. Ilocranosi BIIBK PHK PP®OCP «IIpo
OXOpOHY i po3BUTOK mpupoaHux Gararcte PPMCP» [5], sike Bike MOMIMPIOBAIOCS Ha
BCi 6e3 BUHATKY POCiiichKi 3anoBigHuKku, B 11. 6 posainy II «ITpo samosigaukms 6yio
CcKazaHo HacTyIHe: «I[oBHUMM 3a110Bi/JHUKAMK OTOJIONIYIOTHCS IJISIHKA TTPUPO/IHU, B
SIKUX 3a00POHSIETHCST 3AraJIOM iX TOCHOIAPChKE BUKOPUCTAHHS 1 OY/Ib-sIKe TIOPYIIEHHS
ix mpupogHoro craHy. [Ipu TOBHOMY 3alOBiTHUKY MOKe OyTH YTBOPEHO OXOPOHHY
30HY, 3aB/IaHHSIM SKOi € CTBOPEHHS MPUPOHOI OTOPOXKI JIJIsT TTIOBHOTO 3aI0BIIHUKA.
[TuTanus PO OXOPOHHY 30HY /103BOJISETHCS BUPILIYBATU B KOXKHOMY BUIIQAKY
TUM OPTraHoM, KWl 3acHOBYE 3anoBigHuK (cT. 11). 3rigro 3 . 13 1iei [locranosu
I[0J[0 MTOBHUX 3alOBIAHUKIB 3a00POHSIETHCS BCSAKE IX BUKOPUCTAHHS i IIOPYIIEHHS
iX IpUPOAHOTO cTaHy. BUHATKYM 3 I[bOTO IpaBHUJa AOINYCKAIOTHCI 3 OCOOIUBUX
PO3TOPSI/IKEHDb OPraHiB, y BiJlaHHI SKWX 3alOBI/IHUKN 3HAXOJATHCS, JIUIIE B THUX
BUTIAJIKaX, KOJU CTUXiiHI Juxa abo iHII 00CTaBUHU 3arpoXKylOTh PYHHYBaHHSIM
3aloBiIHUKY ab0 Or0 OXOPOHHUM paifoHaM, ab0 KOJIU 1bOTO BUMAraioTh iHTepecH
OXOPOHU 3aIOBITHUKIB.

Y 1934 p. 6yJso 3aTBepKeHO HOBEe TUITOBE TOJOKEHHST TIPO 3aMOBIAHUKH,
BIIMOBI/THO /10 SIKOTO 3aIOBiIHI TE€PUTOPIi MOBHICTIO a60 YACTKOBO BUJIYYAJIHCS 3
TOCTIOJITAPCHKOTO BUKOPUCTAHHS [9].

[Micnig JIpyroi ¢BiTOBOI BiliHM B YKpaiHi MOYMHAE aKTUBHO TPOBOAUTUCS
IIPUPOJZOOXOPOHHA MisAibHiCcTh. 24 TpaBHs 1944 p. B YKpaiHi BiZIHOBJIIOE CBOIO
NisJIbHICTD [0JI0BHE yIpaBJiHHA B CIIpaBaX 3allOBiIHUKIB, 30011aPKiB Ta 300CaJIiB.
26 gunna 1946 p. Papga MinictpiB YPCP sarBepanmna [lonoxenns mpo mepsxaBHi
3aTOBIIHUKY Ta TIaM SITKU nipupoau Ha Teputopii YPCP [8], ke wiTko BU3HAYMIIO,
110 BCi HOBI 3aMOBiIHUKY 3aTBeP/UKYIOThcs Pamoro MinictpiB Y PCP 3a mporosutiieio
To10BHOTO yTIPABJIiHHS B CITPAaBax 3aMOBiIHUKIB Ta mepedyBalOTh y MiIOPSAKYBaHHI
1boro YmpaBJsiHHA. 3aloBiIHUKNU MiCII€BOTO 3HAYEHHS 3aTBEP/KYIOTbCS
0GJIBUKOHKOMaMU 1 IIPOXOASATH peecTpalliio B YiupaiiHHi. JK 3ayBaKyloTh
B. M. beszenxo, M. O. ToskyH, 11e [lonoxeHHs MOPiBHAHO 3 TOTIEpeIHIM TOMITHO
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3MIHMJIO TTPABOBUM CTATyC 3aMOBIIHUKIB, CTAJIO OJHUM i3 TEePIIUX BITYUIHIHUX
HOPMaTUBHUX aKTiB I[0/I0 3alIOBIIHUX TEPUTOPii, BiJIIIOBIIHO /10 SKOTO BIepIie
GyJi0 TepenbaueHo Ha 3aKOHOAABUOMY PiBHI, 110 3alOBIHUKN — HAYKOBO-AOCJiIHI
YCTaHOBH, TEPUTOPIist AKUX CTAHOBUTH OCOOJMBUI JepKaBHUIT 3aMOBIHUN (DOHT
BUKJIIOUEHUH 13 3arajibHOI rocrojiapchkoi excrryaraitii [11, ¢. 13; 22, ¢. 97].

TakuMm ymHOM, y Mepiogn BXOJ/KEHHS YKPalHChKUX 3eMelb /0 ckiaany Peui
[TocnonuToi, Pocificbkoi 1 ABCTpO-Yropcbkoi iMIepiit i momupeHHs Ha HUX il
1OJIbCHKOTO, POCICHbKOTO Ta aBCTPIMCHKOTO 1paBa OXOPOHA MPUPOJHUX PECypCiB
3/ifiCHIOBAaJIACS HacaMIIepe] 9epe3 3aXUCT TPaB BJAACHOCTI, EKOHOMITHUX, BiHCbKOBUX
Ta 1HIIMX THTEPECiB IePKaBHU.

Besuky posib y 36epeskeHHi TPUPOAN BifirpaBain rPOMaJIChKi TOBApUCTBA, Opra-
Hizallil Ta HAyKOBIIi, SIKi aKTUBHO CTBOPIOBAJIN IIPUPOJOOXOPOHHI 00’ €KTH, YTPUMY-
BaJIM 1X 32 PaxXyHOK IPOMA/ICBKUX KOIITIB Ta BiZICTOIOBAJIN 1 PO3BUBAJIN i/1€10 OXOPOHU
IMIHHUX TTPUPOHUX JaHAMAadTiB, BUMIB TBAPUH i POCJIUH.

3 npyroi monoBuaM XX cT. posnovanocsd GOpPpMyBaHHS €KOJOTIUHOI
(GiochepHol) KOHIEMNIiI 0OXOPOHKM HAaBKOJMIIHBOTO cepepoBuiia. Tak, 1eil mepiosn
XapaKTepU3yEThCS OPIEHTAITIEI0 CYCIIILCTBA HA IHTErPATbHUAN T/XI/T /10 PO3B’I3aHHS
npobiiemu 36epeskertst 6iocdepu, aKTUBHUM MiKHAPOIHUM CIIIBPOGITHUI[TBOM Y
cepi 3abesnederns 6IOPI3HOMAHITTS Ta CTBOPEHHSI CBITOBOI Mepeski GiocdepHux
3aI0Bi/THUKIB.

Hactymuwuii etam po3BUTKY 3aKOHOJABCTBA TPO 3aMOBiIHUKHU, TTaM STKU
MPUPO/IA, OXOPOHIOBaHI JaHAMAdTH, 10 MAOTh HAYKOBE, KyJbTYPHE, 0370POBYE
3HauYeHHs, TT0YaBCcsl B KiHIli 50-X POKiB y 3B's13Ky 3 npuiHATTSIM B 19571963 pp.
Bepxosuumu Pamamu corosaux peciryOiiik 3aKOHIB IIPO OXOPOHY Tpupoau. Bupanus
TaKMUX 3aKOHIB OYJI0 BUKJIMKAHO MparHeHHAM 30epertu s MailbyTHIX IIOKOJiHb
3pa3Ky He3alMaHOol MPUPOJIN 1 MAJTLOBHUYI MiCII€BOCTI, TUTIOBI JlaHamadTH, PiKicHi
nmam’siTKA TTPUPOJIH.

3rigno 3i cr. 8§ 3akony PPDOCP «IIpo oxopony npupoau» 1960 p., oxopomsi-
JIicst TUIIOBI JlaHAmadTH, PiAKICHI Ta BU3HAYHI 00’'€KTH JKUBOI 1 HEKUBOI IPUPOJIH,
SK XapakTepHi abo sIK YHiKaJbHI IPUKJIAANA PUPOIHUX PYCIOBUX OKPEMHUX 30H i
(disuko-reorpadiunux obaacreil, I[iHHI B HAYKOBOMY, KYJIbTYPHO-IIi3HABAJIbHOMY i
03/I0POBUYOMY Bi/IHOIIEHHI.

Taki pupoHi KOMILTEKCH i 00’€KTH MPUPOAN, 3 YPaxXyBaHHSAM iX 3HAYEHHS
OXOPOHSIJIHCS TIJISTXOM OpraHi3allii: «3aloBiIHUKIB Ha TepUTOPIi, e Tpeba 30epertu
BeCh NPUPOAHUIT KOMILJIEKC; 3aKa3HUKIB Ha TepuTopii, Je HeobXimHo 36epertu
YaCTUHY TTPUPOJIHOTO KOMILJIEKCY; TTPUPOIHUX HAI[IOHATBbHUX MAapPKiB HA TEPUTOPIi, /e
cJtiji 306eperTy i MOKPAIUTH BeCh IIPUPOIHII KOMILIEKC /IS BIAOYMHKY TPYIAIINX;
naM SITHUKIB HPUPOIH, SAKI BUIIISIOTHCS [JIsT 30€pesKeHHs PiIAKICHUX, IIHHUX
y HayKOBOMY, KyJbTYPHOMY BijHomieHHi 00’€KTiB i TepuUTOpiil, a TAKOXK MicCIlb,
OB’ I3aHUX 3 icTopuunumu nogigmus» [10, c. 6].

Bignosigno no ct. 23 3akony «IIpo oxopony npupoan Ykpaincbkoi PCP»
1960 p. [6] i [ToctanoBu Pajgm MinictpiB «IIpo 3atBepmkenns [lonoxenusa mpo
nepxkaBHi pupozi 3anoBignukn Ykpaincekoi PCP» Big 5 sxostast 1962 p. mep-
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JKaBHUMU 3allOBIIHUKAMU € <OKPEMi JIiCOBi, 3eMeJIbHI I BOJIHI MPOCTOPH, ITPUPOIHI
GaraTcTBa SIKMX MalOTh OCOOJIMBY HAayKOBY, iCTOpHYHY ab0 HAaPOAHOTOCIOAAPCHKY
[iIHHICTh 3 TOUKKM 30py 30epeKeHHS Ha HUX MepBo3gaHHol dayHu i daopu abo
MaloTh BOJIOOXOPOHHE, TPOTHEPO3iliHe, KJiMaTUYHe, 03/[0POBYE, T€OJIOTIUHEe YN iHIIIe
HAYKOBO-/IOCJTIIHUI[bKE W KYJIBTYPHO-BUXOBHE 3HAUEHHST»> [4].

[Ticas mpuiiasarta 30 yepsusa 1960 p. Bepxosuoio Pagoio YPCP 3akony «IIpo
oxopony npupoaun YPCP» [6] peryasgpHO po3MUPIOETHCS Mepeka 3al0oBiTHUX
teputopiii. Y 1968 p. opranizoBano Kapmarcekuii, [lomicpkuii, KaniBcbruii Ta
Jlyrancpkuii 3anoBigaukn, y 1972 p. — Antuncekuit Ta Muc Maprtean y Kpumy.

[Tpo Te, 1m0 HEOOXiAHICTH OXOPOHU TIPUPOJHUX OO’E€KTIB 3HOBY TIpUBEpTaAIa
yBary JiepKaBu Ta CYCHiJIbCTBA, B IIJIOMY CBIIYUTH TaKOX HMpUHHATTS y 1958 p.
crispHOl [ToctanoBu 1K KITY i Pagn Minictpis Y PCP «Ilpo 3axoau 3 notinieHns
oxopoHm nipupoan Yrpaincbkoi PCP». dx mume y coix npaisax L. IT [Tigomniuxo, y
MTOCTAHOBI 3a3HavYaIOCs: «BBaskatu, 110 0XOpoHa MPUPON 1 BIATBOPEHHS TPUPOTHUX
GaraTcTB pecryOJiKM, K BakJMBa 3arajbHOJEP/KaBHA ClipaBa, MOBUHHI CTAaTH
MPEIMETOM TTOCTIMHOTO MIKJIYBAaHHS BCIX MaPTIHHUX, PAJASHCHKUX, MPOMCIIIKOBUX,
KOMCOMOJIbCBKHUX, TOCIIOJJaPCBbKUX, HAYKOBUX, TPOMa/ICBKUX OpraHisailiii i BChbOro
HacesieHHsT> [15].

[Tocranosoto Paxgum MinictpiB YPCP Ne 43 Big 1972 p. «Ilpo 3axoam
IIIOZI0 PO3MUPEHHSI MepeXi Aep;KaBHUX 3aMOBIAHUKIB 1 MOJIMIIEHHS 3aMOBiTHOT
crpaBu» Oyso 3atBep/keHo «Kiacugikariio 3amoBiHUX Ta 1HIIUX TEPUTOPIil
YPCP, 110 0XOpOHAIOTHCI AePKaBOI0», 3riJIHO i3 gKO0I0 mepepbadansocss m'aTh
KaTeropiil 3aloBiIHUX TEPUTOPill — 3aIllOBIAHUKH, 3aKa3HUKH, IPUPOAHI MapKH,
maM’SITKA TTPUPOJIN, TTAaPKU — TMaM SITKU CaloBo-IapKoBoro mucrentsa [2]. Oanax
k1acudikamiiiHOIO CHCTEMOI0 He BPaXOBYBaJMCs Ie OaraTo He MEHIN BasKJMBHX
KaTeropiii MPUPOTOOXOPOHHUX TEPUTOPiN B YKpaini. BiAmoBiHO 10 MMOCTAaHOBU
YPSIZI MaB MTPaBO CTBOPIOBATH 3AMOBITHUKH, 3aKa3HUKU, PUPO/IHI TTAPKHU, TTaM SITKU
IpUpoK pecrybikaHChbKOro 3HaueHHsT. OOJBUKOHKOME TPUIMAIN PIllleHHsT PO
CTBOPEHHSI IIaM’SITOK IIPUPOJIM Ta MapKiB-TIaM TOK Ca/0BO-TIAPKOBOTO MUCTEITBA
MmiciieBoro 3HaueHus. /lepxxkommpupoan Y PCP BifnoBiHO — mapku-miam siTKu
CaJI0BO-TIAPKOBOTO MUCTEITBA PeCIyOIIKaHCHKOTO 3HAYECHHSI.

21 xBitHg 1981 p. nocranoBoio Ne77/106 [lepxxkomuayku CPCP i [lepskmmany
CPCP 6yno 3aTBepazkeHo Tunose MosioKeHHsT 1Po JepskaBHi 3anoBigHuku [3].
Metoto cTBOpeHHST OCTaHHIX Oysi0 30epesKeHHsT B IPUPOJHOMY CTaHi MPUPOIHUX
KOMILJIEKCIB 3 YCIEI0 CYKYIHICTIO iX KOMIIOHEHTIB, IKi BUJIyYalOThCS 3 TOCIIO/IAPCHKOI
eKcITyarartii.

lTonoBHUMM 3aBlaHHAMU 3alI0OBIJIHUKIB BU3HAYAJNUCS: OXOPOHA TEePUTOPIi,
MTPOBE/IEHHST HAYKOBUX JIOCJIKEHD, TTPONaral/ia OCHOB 3aTIOBIZTHOI CIIPaBH, CITPUSHHS
B MiATOoTOBI HaykoBUX KajpiB. Ha ixuiit Tepuropii 3abopousiiucs Bci hopmu
BiJIMOYMHKY HaceJIeHHs, 1HIA JigJbHICTh, SIKA HETATUBHO BIIJIMBAE€ HA TIPUPOJIHI
KOMILJIEKCH; TIPOI3JI, IIPOXiJ CTOPOHHIX OCi6 110 3eMJIAX 3alOBIAHUKIB, 32 BUHATKOM
JIOPIr 3araJibHOr0 KOPUCTYBaHHs. TaKMM YMHOM, Y 3a3HAYEHOMY IOJIOKEHHI OyJIn
copmoBaHi rosI0BHI PUHIKAIIN 3anioBiganusg [22, c. 97].
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[Mousittst Giocheproro samoigtuka (pesepsara) OyJo 3anpoBapkero B 1971 p.
MixKypsimoBoo HaykoBoio mporpamoo JOHECKO <«J/lioaunna i 6iocdhepar (MAD),
3aB/IaHHST K01 3 CAMOTO TIOYATKY 11 3/[IICHEHHS TI0JISITAJI0 B CTBOPEHHI HAYKOBOI OCHOBU
TS TIOJTITITIIEHHST B3AEMOIi1 JIFOJIMHM 1 HABKOJIMIITHBOTO cepeioBuina. Bkazana mporpama
6yna crpuiiisita YPCP ta B mogasbiiomy OyJsia pO3BHHYTa Y He3aJlesKHiil YKpaiHi.

[Tocranosoro Paau Miunictpis YPCP Bix 22.07.1983 p. Ne 311 «IIpo kna-
cudikarioo i Mepexy TepuTopiii Ta 00’€KTiB NPUPOAHO-3AMOBIAHOTO0 (OHIY
Yipaincbkoi PCP» Gysio 10MOBHEHO mepesiik 0XOPOHHUX 00'€KTiB HOBMMHU Ha TOii
4ac KaTeropisiMm — Jiep>KaBHUN 300JI0TTYHUM MTapK, JEepPKaBHUN JNEHAPOJOTTUHUMA
napk, JiepsKkaBHe 3alloOBijiHe ypouwuIie, Aep:kaBHuil 6oTaniunmii can. [Ipore Gioc-
(hepHi 3aMOBIIHUKHN K 0COOJUBI TIOTI(YHKIIOHATBHI GOPMU OXOPOHHUX TEPUTOPIit
3aKpilljieHi Ha 3aKOHOZABYOMY piBHI He OyJin, He3Bakaioun Ha crupuitasaTTss CPCP
KOHIenIii 6iochepHUX pe3epBariB Ta aKTHBHY HAyKOBY i TPOMAJCHKY AisSLIbHICTH
MIO/I0 TIPUHITUITB PO3TalryBaHHsa OiochepHUX 3amoBiHUKIB i opraHizaiii Mmepexi
crBopenHst GiocdepHux 3amosignukiB. Ha Toit yac dyHKItii 6iochepHnx 3amoBiTHUKIB
BUKOHYBAJIN iCHYIOUI B JIep/KaBi 3allOBIIHUKH, Ha TEPUTOPII SIKUX OyJIM OpraHizoBaHi
CTaHIli HAYKOBUX CIIOCTePeKeHb 32 OCHOBHUMU XapaKTePUCTUKAMU HABKOJIUIIHBOTO
cepeIoBUIIA.

[Tepuumu GiochepHUME 3aMOBiAHUKAMK Ha TEPUTOPIl cydacHOi YKpainu
cramu Yopuomopcebkuit Ta «Ackanisi-HoBay, crBopeni y 1982 p. Ha 6asi BigmoBigHo
HopHOMOPCHKOTO JIEP;KABHOTO MTPUPOTHOTO 3ATMOBITHUKA Ta IEP;KAaBHOTO 3aITOBiTHUKA
«Acxkanisi-Hoay. Tak, y 1983 p. [Ipesunisi Akanemii nayk ¥ PCP noctanosoto Ne 538
Hajaia YopHOMOPCHKOMY JIepsKaBHOMY 3allOBiHUKY cTaryc 6iocheproro. Y 1985 p.
Yopuomopcebkuii 6iochepuuii 3anosigauk orpumas ceprudikar OHECKO,
T06TO OYB BKJIOUYEHUIT 10 CBiTOBOI Mepexki OiochepHux pesepparis. 13 KBiTHs
1983 p. mocranosoio Ilpesunii IliBgennoro Biggisenus Bcecoiodnoi akamemii
cisbebKkorocnosapebkux Hayk iMm. B. 1. Jlenina craryc gep:kaBHOTO 3a10Bi/IHUKA
«Ackanis-Hosa» 3mineHo Ha 6iocdhepuuii. Y rpyani 1984 p. va VIII cecii Bropo
Misxnapoanoi koopauHartiitoi paau 3 nporpamu IOHECKO «Jlioauna i 6iocdepas
HOTO BKJIIOYEHO 10 MixKHapoaHoi Mepexi Giochepuux pesepsaris (Ceprudikar
IOHECKO Bix 1985 p.).

Cuaip BimguaunTy, mo BKazani 6iocdepHi 3aMoBiTHIKN OTPUMAIN BU3HAHHS HA
MiKHApPOIHOMY PiBHI, ITPOTe B HAI[IOHAJTHHOMY 3aKOHO/ABCTBI He OYJI0 3aKPIIlIeHO
Takol (QOPMU 3aMOBIAHUX TEPUTOPIiL, siK «biochepHi 3amoBigHUKM». Tomy swutie
3 npuiiHgaTTaM 16 uepsusa 1992 p. 3akony Ykpainu «IIpo npupojaHo-zanoBigHuii
dong Yrpainn» [1], sskuii BusHauus 6iochepHUil 3a110BIHUK K TIPUPOLOOXOPOHHY
HaYKOBO-IOCJIIHY YCTAaHOBY MiKHAPOJHOTO 3HAUCHHS 13 BJACHUMU 3aBJaHHSAMU, Ha
3aKOHOJaBUOMY PiBHI OyJi0 3akpimieHo OGiocdepHwuii craryc yxke (QyHKIIOHYIOUNX
B Ykpaini 6iocdepunx zanoBigaukis. [leit HOpMATUBHUI aKT 3aKJ1aB OCHOBU IS
PO3BUTKY Mepeski GiocthepHUX 3aIOBiTHIKIB 30KpeMa Ta 3allOBiIHOI CIIPaBU 3arajioM.
[TizHimre 6ys10 po3pobJIeHO Ta TPUIHSATO HU3KY MPOTPAMHUX JOKYMEHTIB PO3BUTKY
3aIl0BIIHOI CIIpaB, po30y0BM HAI[IOHAIBHOI €KOJIOTIYHOI Mepexi, 10 BU3HAYAJIM
HAIPSIMU JIepKaBHOI MOMITUKY Y BKa3aHil cdepi.
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Bucnoexu. TpuBanuili icTOpUYHMUI TIpolleC CTAHOBJEHHS Ta PO3BUTKY
3aKOHOZABCTBa TPo OiocdepHi 3aMOBIAHUKN Ma€ ABa XPOHOJOTIUHI Mepioau.
[Tepmwit 3 HUX — PO3BUTOK 3aKOHOJABCTBA MPO OXOPOHY IIHHUX MPUPOTHUX
06’€KTIB 1 TepUTOPIil Ta AOCHIKEHHS, BUKOHAHI B 1epioj ¢eosaabHOro, paH-
HBOTO KaIiTaJiCTUUHOTO PO3BUTKY W MOYATKY pagHChKOTO Tepiony (Bix X cT. 10
50-x pokiB XX cT.); ApyTHil IEPiOjl — 3aBEPIIEHHST PASTHCHKOTO TIEPIOY Ta CyJaCHUiA
eTarn CTaHOBJIEHHS 3aKOHOJABCTBA 1100 GiocdhepHux 3anoBigHukiB (50-Ti pokun
XX cr. — mo Hamux aHiB). Taka mepioamn3ariist MOSICHIOETHCS TUM, 10 GiochepHi
3aIOBIIHUKN K OKpeMi 0COOJIMBI KaTeropil 3aloBilHUX TEPUTOPIil 3’ABJIAIOTHCS
Jtiie B JipyTiit mosoBuHi XX CT.

¥ yacu BXO/KeHHST YKPaiHChbKUX 3eMedib /10 ckiany Peui [Hocnosuroi, Pociticbkol
i1 ABCTpPO-YTOpCBHKOi iMIIepiil i OMMPeHHsT Ha HUX /il TTOJbCBKOTO, POCIHCHKOTO Ta
aBCTPINCHKOTO TIpaBa OXOPOHA MPUPOJHUX PECYPCiB 3iMCHIOBANIACS HacaMIepes
MJISXOM 3aXUCTY MPaB BJIACHOCTI, EKOHOMIYHUX, BIHCbKOBUX Ta IHIIMX iHTEpPECiB
JIePsKaBH.

3 npyroi nososrHn XX CT. po3rnoyanocst hopMyBaHHsT eKoJIoTiuHOoI (GiocdepHoT)
KOHIIEeTIil OXOPOHU HaBKOJUIIHBOTO cepepoBuiiia. Ileil mepion xapakTepusyeThes
OpIEHTAIEI0 CYCIiAbCTBA Ha IHTEerpaJbHUI MiAXiZ A0 PO3B’A3aHHSA I1IPOOIEMU
36epexerHst 6iocdhepu, akTHBHUM MiIKHAPOIHUM CIIBPOOITHUIITBOM y cdepi
3abe3neyeHHss GIOPIBHOMAHITTS Ta CTBOPEHHs CBITOBOI Mepeski GiochepHux
3aIOBI/HUKIB.

Jlume 3 npuiiasartam 16 gepsusa 1992 p. 3akony Ykpainu «IIpo npuposgHo-
3anoBiaHmil GoHA YKpaiHu» Ha 3aKOHOZABYOMY PiBHI OyJ10 3aKpirieHo GiochepHuii
cratyc Bxke (DYHKIIOHYIOUNX B YKpaiti 6iocheprux sanosiguukis. Tox Giochephi
3aIOBIIHUKY TTOPIiBHSHO 3 THITUMM KaTETOPisIMU TIPUPOJIHO-3ATIOBITHOTO (QOH/Y €
HOBOIO OKPeMOIO (hOPMOIO OXOPOHU YHIKaTbHUX JAaHAMA(DTIB, BIATAK aKTyali3y€EThCs
CUCTEMHE JIOCJI/IKEHHsT 0COOTMBOCTEN 1X (DYHKI[IOHYBAaHHSI, BABYEHHS iHO3EMHOTO
JIOCBily TIPaBOBOI persiaMeHTallii Ta po3poOJIeHHsI IJISAXiB PO3BUTKY HAI[lOHATIBHOTO
3aKOHOJIABCTBA 1010 BKa3aHUX 00'€KTIB MPUPOIHO-3aMOBIHOTO (hOHLY.
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Features of formation and development of legislation on biosphere reserves

The purpose of the article is to study the formation and development of the legal framework for
the conservation of nature, in particular features of formation of the legislation on biosphere reserves
and their importance in the field of protection and conservation of biodiversity in Ukraine, starting from
the IX century up to present time. The study is important to improve the practical relevance of biosphere
reserves and to develop ways to implement its functions and objectives.

A long historical process of formation and development of legislation on biosphere reserves should
be divided into two chronological periods. The first one includes the development of legislation on the
protection of valuable natural objects and territories and the scientific work performed in the period of
Jeudal, early capitalist development and the beginning of the soviet period (from the ninth century till the
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50-ies of the XX century); the second period refers to the end of the soviet period and modern stage of
development of the legislation concerning biosphere reserves (from 50-ies of the XX century till the mod-
emn times). This periodization is due to the fact that the biosphere reserve as a separate special category
of protected areas appears only in the second half of the twentieth century.

The concept of biosphere reserve was introduced in 1971 by the intergovernmental scientific program
of UNESCO «Man and biosphere> (MAB), whose mission from the very beginning of the transaction was
to create a scientific basis to improve the interaction between man and environment. The program was
perceived by the Ukrainian SSR and was further developed in Ukraine.

Only with the adoption on June 16 1992 of law of Ukraine «On nature reserve fund of Ukraines,
which defined the biosphere reserve as an environmental research institution of international significance
with its own task, the biosphere status was enshrined at the legislative level for the biosphere reserves
which are already functioning in Ukraine. Therefore, biosphere reserves than other categories of natural
reserve fund is a new separate form of protection of unique landscapes, considering that it is necessary
the further study of the peculiarities of their functioning, the study of foreign experience of legal regula-
tion of biosphere reserves and the development of ways of development of national legislation in relation
to the objects of natural reserve fund.

Keywords: biosphere reserve; nature conservation; nature protection; nature reserve fund.
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CooTHOlIEHHE NOHSATHII <BEJEHHE TOCYAapCTBEHHOTO BOJHOTO KaJacTpa» M <KaJaCTPOBBIA
npoiuece»

B cmamwe packpoieaemcsi codepacarue nowsimuil «6e0eHust 20CYOapcmeenozo 6001020 Kadacmpas
u <«kadacmposviii npoyeccs. /okazano, wmo npoussoocmeo no 6e0eHuro 20CyoapcmeeHHozo 600H0Z0
Kadacmpa npedcmaeasiem o0l MHOZOCMAOULIHYIO OesIMENLHOCTL  CHEYUATLHO  YROTHOMOUEHHDIX
HA MO 20CY0apPCMBEHHbIY 0P2aAHO8 YNPAGLEHUs, KOMOpAs eKmouaem 6 cebs Oeiicmeus no coopy,
obpabomie, 0000eHUI0, XPAHEHUIO U NYOIUKAUUU UHDOPMAYUL, YN0 NOOPASYMEBaem cosepuieHue POa
NPOUECCYATLHBIX OCUCTNUIL.

KiroueBbie cioBa: 1mporiecc; TPOIEAYPa; KaZaCTPOBBI MPOIECC; BeIeHHE TOCYIapCTBEHHOTO
BOZIHOTO Ka/IaCTPa; HKOJIOTO-TTPABOBOM TTPOIIECC.

Bcmyn. Ha cyyacHoMy eTarti pO3BUTKY HAIlIOHAJIbHOI €KOHOMIKU TIepIIOYEProBUM
€ 3aB/IaHHS TIePexo/Ly /10 CTAJIOT0 PO3BUTKY KPaiHU B I[IJIOMY Ta KOXKHOTO OKPEMOTO
il periony. lapMOHIfiHUIT PO3BUTOK OKPEMHX PerioHiB YKpaiHU TMOBUHEH OyTH
opieHTOBaHUI Ha 3abe31evYeHHs TAKMX YMOB, sIKi [I03BOJISITh OCTAHHIM MaTH BCi
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HeoOXizHi i1 1IJIKOM Z0cTaTHI pecypcr i 3abe3edeHHsT KOHKYPEHTOCIIPOMOKHOCTI
€KOHOMIKH, HAJIEKHUX YMOB JKUTTSI HACEJCHHS KPaiHU.

Bomwi pecypcu B cuctemi 3abe3rnedeHHsT CTAIOT0 PO3BUTKY YKpPaiHU € OJHUMHU
3l CTpaTeTiyHMUX Ta KUTTEBO BAKJIMBUX NMpUpoaHUX pecypcis. llle B HepaBHBOMY
MUHYJIOMY BOHH BBJKAJIMCST HEBUUEPITHOIO 1 GE3KOIITOBHOIO TIPUPOIHOIO CHPOBUHOIO.
Opnak Takuil pecypc, SK BOJA, MiJIBJAaJeH BIIJINBY TEXHIUHOTO TIPOTPeECY, a
py CUJIbHOMY 3a0pyJHEHHI MOXKJIWBE sIKiCHe Horo BUCHa)keHHs. Tomy Hapasi
BUHUKJIAa HEOOXifHICTh y popMyBaHHi i peasizailii [ep:KaBHOI MOJITUKKA CTATIOTO
BOJIOKOPUCTYBAHHS, sTKa YMOKJIUBUTH BUPIIIEHHST KOMILJIEKCY HAraJbHUX MTPOOJIEM
(HeparioHabHE BOJOKOPUCTYBAHHSI, HEOOIPYHTOBaHA CTPATETisl BOAOCIIOKUBAHHS,
He3a/I0BijIbHe OYAIBHUIITBO i €KCIIyaTallisi BOJOTOCIOAAPCHKUX CHCTEM, BiJICYyTHICTb
YiTKUX €KOJIOTIYHUX HOPMATHUBIB i KPUTEPIiB TOIIO) y HAMKOpOTIINM cTpoK. Bupi-
IIEHHs 3a3HAaYEHUX 3aB/laHb, HA HAILy JAYMKY, HEMOKJHBe 0Oe3 TOBHOTO BigmoGpa-
JKEHHS IMHAMIYHOTO TIPUPOJIHOTO CEePeJIoBUIIA Ta MOHITOPUHTY BILUIMBY Misl/IbHOCTI
JIIOJIMHU Ha HBOTO Yepe3 iHTerpariiio BipTyaJbHOTO BiZITBOPEHHSI aHTPOIIOTEHHOTO i
MIPUPOHOTO cepefioBuIna. Tok Ha cy4acHOMY eTari HeoOXiqHUM € (opMyBaHHS Ta
MIPEJICTaBJIEHHS BOJHOTO KQ/IacTPy Y BUTJISII TeoiH(MOPMAIiTHOT cucTeMu, M0 JIaCTh
MOKJIMBICTD peasi3yBaTH 11i BUMOI'H.

Ananiz ocmannix docaioxcenv i nyéaixauit. JIoCTisKEHHSIM IPABOBOTO
peryJoBaHHs BeJeHHSI NIPUPOJOPECYPCHUX KaJACTPiB, Y TOMY YUCJi i BOJHOTO
KaJIaCTPy, @ TAKOK BUBUEHHIO ITPOIECYATbHOI perjiaMeHTallil Pi3HUX CTOPIH JiSJIbHOCTI
OprasiB ymnpasJiiHHs y cdepi eKoJIoril, BKII0YAun KaJJaCTPOBY CITPaBy, 3aliMasucs i
IIPOJIOBKYIOTH 3aiiMaTuncst Gararo BueHuX, 30kpema A. I1. Terbman, B. M. €pmosnerko,
I. I. Kapakam, B. 1. Auzapeiities, B. B. Hocix, 10. C. [llemuryuenko, 3. B. Apemax ta
i Haykosii. He3Bakatoun Ha iXHill BAroMuil BHECOK Y PO3POOKY IHMX MPOOIIEM,
103a yBaroio 3aJUIIAJIOCH ClellialbHe BUBUEHHS BeIEeHHS JeP:KaBHOTO BOJHOTO
KaJlacTpy ¥ KaJlaCTPOBOTO TIPOIIECY, 110 € aKTyaJbHUM HA ChOTO/IHI.

Memoto cmammi € NOCTiPKEHHS TIOHATH <«BeJE€HHS Iep:KaBHOTO BOIHOTO
kazactpy» (nani — JIBK) Ta «kagactpoBuil mpoiec», a TaKOXX BU3HAYEHHI U
OOTPYHTYBaHHS BiIIOBITHOTO B3aEMO3B’I3KY MIiK 3a3HaYeHUMU AeDiHIIlisIMU.

Buxnao ocnosénozo mamepiany. Bapro Biamitutu, mo indopmaiiiine
narnoBHeHHsd /[BK gk reoingopwmariiiinoi cucteMu TOBUHHO CKJIAMATHACS 3 TPHOX
CTPYKTYPHHMX KOMIIOHEHTIB: allapaTHOTO Ta MPOrPaMHOTO KOMILIEKCIB (3a0e311euyroTh
TEXHIKO-TEXHOJIOTTUHI MOKJIMBOCTI cucTeMu: 30ip, 06poOKy, 30epiraHHs Ta aHaJIi3
pi3HOILTaHOBOI iH(MOpMaIlii), a TakosK iHdopMarltiitHoro 6joKy (6a3u JaHNX) — MICTUTb
JIlaHi I TPOBeJIeHHs TeoiHdopMaIliitHOTo MoJlelIoBaHHs 1 KapTtorpadyBaHHS.
HarnoBHeHHS 1TUX BCiX KOMIIOHEHTIB BiJITIOBIIHUMU JaHUMHU i SIBJISE COOOIO BeleHHS
JIepsKaBHOTO BOJHOTO Ka/lacTpy. AJjie, Ha JKajib, TEPMiH «BeJIEHHS EeP;KaBHOTO BOTHOTO
Ka/laCTpy» He BU3HAUEHO Hi Y JIOKTPUHI 1IPaBa, Hi y /III040MY 3aKOHO/IABCTBI YKpaiHu.

Benennsa kagactpy — 1€ KOMIJIEKCHE TOHSTTS, 1110 BKJIIOYAE HE TiJIbKHU
BijinoBizasbHe 30epiraHHs eJeKTPOHHUX Ta/ab0 MmanepoBUX HOCIIB MPOTATOM
BCTAHOBJIEHOTO TEPMiHY, ajie i onepaTuBHE BHECEHHS B KajacTp yciei indopmaiiii,
1[0 HAAXOJUTH Bijl /lep;KaBHUX OPraHiB, AKi yIIOBHOBa)KeHi BecTu KagacTp. Mosa,

© Boposuupra A. I, 2016 153



EKOJIOIYHE ITPABO. ATPAPHE NMPABO

30KpeMa, MOKe WTH TIPO 3MIHY JaHUX, 1[0 MIiCTSITbCS B KajacTpi (HapUKIajl, 3MiHa
KUIBKICHUX Ta/ab0 sIKICHMX XapaKTEPUCTUK BOAHOTO 00’€KTa, iX I0PUIMYHIIT CTATYC,
3MIHM JIAHUX TIPO TiIIPOJIOTIUHI CIIOPY/IU TOTIO).

OT:xe, Be[leHHS IEP5KaBHOTO BOIHOTO KAJACTPY MOXKHA PO3YMITH 5K Y ITUPOKOMY,
TaK i By3bKOMY 3HAU€HHi.

Benenns nep;kaBHOTO BOJHOTO KaJIaCTPY Y BY3bKOMY PO3YMIiHHI — I1€ /isIJIbHICTD
CIIeIiaTbHO YITOBHOBAKEHUX JIEPKABHUX OPTaHIB YIPABIIHHS Ta iHIMUX Cy0 €KTiB
(crerianizoBaHUX MiAMPUEMCTB, YCTAHOB, OpPTaHizaiiil) 3 (hopMyBaHHsI, 00POOTIEHHS
Ta 30epiraHHs JaHUX PO BOAHI 00’ekTH (iX IOPUAMYHUIL CTATyC, KiJbKiCHI Ta
SAKiCHI XapaKTepPUCTUKHU, a TaKOXK iHIIN TPUPOAHI BJIACTUBOCTI) Ta obcdr ix
BUKOPUCTAaHHS. Y IIHPOKOMY — BeJleHHS JIepsKaBHOIO BOJHOTO KaJacTPy BapTo
PO3YMITHU SK CYKYIHICTh CKJIAJHUX TEXHOJOTIYHUX, TIAPOJOTIUHUX 1 IOPUAUYHUX
3aX0/liB MisTbHOCTI, cripgMoBaHoi Ha ¢opmyBanusa /[[BK gk reoindopmariiinoi
cucremu (MiAroToBYi pobOTH, 30MpaHHS BiANOBIAHNUX BiZIOMOCTEHl PO BOAHI 00’'€KTH
Ta cy0'€KTiB BOJIOKOPUCTYBAHHS, X CBOEYACHE, TTOBHE Ta JOCTOBIpHE BKJIIOUEHHS /10
TaKOl CUCTEMM ).

Benenns jep:kaBHOrO BOAHOIO KaJacTpy, sk i Oyab-sika cdepa AisIibHOCTI, Mae
JIBa ACIeKTHU CBOTO Ii3HAHHS: TEOPETUYHUN 1 npakTudHuil. [IpakTuuHuMii acrnexkT
BeJIeHHSI BOJIHOTO KaJacTPy MO’KHA I[IJIKOM BIIEBHEHO BU3HAUUTU K CUCTEMY
KOHKPETHUX 3aXO/IiB, SIKi 3/[IMCHIOITHCS (DaXiBISIMHU CITEIiaJbHO YITOBHOBAaKEHUX
OPTaHiB i CKEPOBYIOTHCS JI€PKABOI0. 3 TEOPETUUHOI TOUKU 30pYy Iie Jeli0 30BCiM
iHIre, 60 HOro MOHATTS He OOMEKYETHCS 3MICTOM MEBHUX 3aXOJIiB, a MOSICHIOE iX
QHAMITUYHO, y BUTJL/I €IUHOTO IIPOIECY, PO3BUTOK SKOTO 3AJCKUTH BiJl YiTKO
BU3HAYEHNX BUMOT ab0 MPUHIUITB. Takwil MiaXix 10 pO3YyMiHHS BOJHOTO KaJacTpy
HaJa€ 3MOTy MaitOyTHIM (haxiBIsgIM He TiJTbKY HAKOIMYYyBaTH BiJIIOBIHI 3HAHHS, ajie
11 T03BOJISIE PO3KPUTH Pi3HI aCTEeKTH MNX 3HaHb, X MOAMUMIKAIIIO Ta B3AEMO3B 30K,
TAKUM YUHOM 3HAYHO MOJINNIYIOUX MOKJIUBOCTI i cdepy iX MpakTUIHOTO
3aCTOCYBaHHS. 3arajoM BeJIeHHS JeP:KaBHOTO BOAHOTO KalaCTPy — Il CYKYITHICTb
CKJIQJIHUX TEXHOJIOTIYHUX, TIIPOJIOTIUHUX 1 IOPUANYHUX 3aXO/liB [IIJIbHOCTI, TOMY B
HBOMY MOBMHHI OyTH Bizo6paskeHi 06’€KTHUBHI OCHOBH [isLIIBHOCTI.

ITposamxkenns 3 Begenns JIBK apisie coboio GaratoctafiiiHy AisIbHICTH
CTeTiaTbHO YITOBHOBAKEHUX HA Te /IeP’KaBHUX OPTaHiB YIPaBJIiHH, SIKa BKIIOYAE B
cebe i 31 360py, 06pOOKH, y3arajbHEeHHsI, 30epiraHHs Ta myOsrikaiii iHdopmariii, 1o
nepeabaya€ BUMHEHHSI HU3KHU IpoliecyaibHux Aiil. 1106 3po3ymitu, 1o came sIBJIsi€
co0010 CYKYITHICTb [Iiif 111010 cTBOpeHHsI i BegerHst /IBK, HeoOXiHO 9iTKO BUSHAUNTH
MOHSATTS <IIPOIlecy» i «IIpoIeaypa», 1O J03BOJUTh aJeKBATHO iHTEpPHpeTyBaTh
MIPABOBY IIPUPOJY 1IUX KATETOPIil.

Tax, niporierypa — 11e oMilliliHIil TOPSIZOK /i, BUKOHAHHSI, 0OTOBOPEHHS YOT0-
HeOyb [1, ¢. 558]; odiliitHo BcTaHOBJIEHUIT YK y3BUYAEHUIT MOPSIZIOK 3/iHICHEHHS,
BUKOHaHHS ab0 0(POPMIIEHHS 4OrO-HeOY/Ib; Psil AKUX-HEOY/Ib Jiii, XiJl BUKOHAHHS
qoro-HeOyab [2, ¢. 63]. ¥V BemrkoMy eHIMKIONEIUYHOMY IOPUIMYHOMY CIOBHUKY
3a 3aranbholo pezpakiiieo 0. C. [llemiydenka MOHATTS «MPOTelypay He MiCTUTBCS,
poTe HaBeJleHO NediHilliio «IpoiecyajibHe MPaBo» SIK CYKYIHICTh TPaBOBUX
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HOPM, SIKUMU PETYJIOEThCS TMOPS/IOK (TIpolie/lypa) peasisallii MaTepialbHUX HOPM
KOHCTUTYIIMHOTO, IMBLIBHOTO, KPUMIHAJILHOTO, aJIMiHICTPATUBHOTO Ta IHIUX rajly3ei
npasa [3, ¢. 743]. OTxe, MoKHa 3pOOUTH BHUCHOBOK, II0 caMa MPOIEAypa SIBJISE
c006010 O(IIIIHO BCTAHOBJIEHUI HOPALOK BUKOHAHHS IEBHOTO BULY IisS/IBHOCTI.

[Iportec (3 naT. processus — IPOXOJIPKEHHSI, TPOCYBAHHS) — MOCJiZIOBHA 3MiHA
CTaHiB, TICHUH 3B’SI30K 3aKOHOMIPHO CJIJIyIOUMX OJ[HA 32 OJTHOIO CTAJill PO3BUTKY,
[0 MPEACTABASIOTH Ge3nepepBHuil equHuil pyx [4, ¢. 530]; BUsHaYeHUIT 3aKOHOM
MOPSIZIOK JIiSITTBHOCTI CY/IOBUX OPTaHiB IPY PO3TJIsi/i CIIpaB MeBHOTO poxy [, ¢. 1179].
XapakTepusyloun o3Haku lopujaudHoro npoiiecy, B. M. TopiienboB BkasyBas,
[0 PUANYHKI Tportec: 1) 1e posrsy meBHOI IPUANYHOI CIIpaBu, TOOTO TaKoi
obcTaBuHM, sika O PO3rJisiaiacs 3a 3aKOHOM, a il HACJIAKU peasi3yloThCs B iM’'s
BUKOHAHHS 3aKOHY; 2) 11€ [IiSJIbHICTD 3 YIOCKOHAJIEHHS OTlepalliii 3 HOpMaMu TIPaBa,;
3) 1e paBoBa hopMa AiSIIBHOCTI YIIOBHOBAKEHMX Ha Te€ OPTaHiB i MOCAI0BUX OCib;
4) 1€ MisIbHICTD, Pe3yJbTaTH K01 000B’SI3BKOBO O(OPMIISAIOTHCS Y BiAMOBIIHUX
[POLIECYAJIbHUX JOKYMEHTaX; 5) I Ais/IbHICTD, IKa BUK/IUKAE 00'€KTUBHY 1IOTPEOY
B IIPOIIEY PHO-TIPOTIECYAIbHIN peryiaMeHTallii; 6) 1ie AisiIbHICTD, ika Oe31I0CepPeHbO
1oB’s13aHa 3 HeOOXiAHICTIO BUKOPUCTaHHS METO/IB 1 3acO6iB I0PUAMYHOI TEXHIKH |6,
c. 101; 7].

BuokpemaooTbcss Taki o3Haku, NMpUTaMaHHI IOPUAWYHIN (TTPaBoOBiil)
nporeaypi K crnenudiyHoMy mpaBoBomy sBuINy: 1) mpaBoBa mpoieaypa — Iie
0cob/IMBa MPOIIEYPa, KA YiTKO BUKJIAeHa I 3aKpillJIeHa B 3aKOHAX 1 IMi3aKOHHUX
HOPMATHUBHUX aKTax; 2) siBjisie co60I0 HOPMAaTHMBHO BCTAHOBJIEHUN MOPSIIOK
3iMICHEHHS IOPUIMYHOI JIISITBHOCTI; 3) HOPMAaTUBHUE PEXUM TTPABOBUX MPOIEYD
nepeabava€ ix OXOPOHY BiJl HOPYIIEHb IPABOBUMU CAHKILISIMHU, IO SIBJISTIOTH COOOTO
BUWJI 1 Mipy IOpU/IMYHOI BiIMOBIAIBHOCTI; 4) TIpotie/lypa B TIpaBi Ma€ Opi€HTOBaHe
3HAYEHHH /ISl JIOCSITHEHHS TEBHOI MPaBOBOI METH, TUM CaMWM TapaHTYyOuu
MPABOMIPHICTD i Pe3yJIBTaTUBHICTD IOPUAMYHOL AislIbHOCTI |8, ¢. 4-5].

Ak 3zaznavaiore H. M. Yenypnosa ta O. B. Cepborin, npaBusbHe po3yMiHHS
CYTHOCTI IOPUAMYHOI TIPOTIEAAYPU 3aTI€KUTh BiJl CIIIBBIJIHOIIEHHS 1[bOTO TEPMiHA 3
MOHSITTSIM <IOPUANYHII 11potiecy [9, ¢. 315]. B ropuanuHiii mitepaTypi icHyOTh pi3Hi
HOTJISIZIM Ha CIiBBIJIHOIIEHHS] 3a3HAUYEHUX TIOHSITD, sIKi YMOBHO MO’KHQ PO3IOALIUTH
Ha TpU OCHOBHI BuM. Tak, 0/iHI BU€HI BBAKAIOTh, IO IOPUIUYHUN TIPOIEC € BY;KUYUM
3a MOHATTS <IIpolle/lypa» 1 03HAYa€ IOPUCAUKIIINHUIN TpoIlec PO3TJsAAY MMeBHOI
CIIPaBU B TOPSIZIKY, TIepebaueHOMY MEBHUM MPOIIECYATbHUM 3aKOHOM ab0 KOJIEKCOM
(C. C. Anexcees [10, c. 122], /I. H. baxpax [11, c. 608], 7K. B. /lopxues [12, c. 153—
154], H. I Canimena [13], B. O. Tapacosa [14, c. 112] ta in.). Tyt opugnunmii
IpoIlec BUCTYTAE JUTIE Pi3HOBUIOM OJHOWMEHHOI mporeaypu. Hampukiazn, 3a
TBepskenHsM [I. B. BiHHUIIbKOTO, Mi/l MPOIEAYPOIO CJIiJI PO3YMITH OYIb- KMl
BCTAHOBJICHUU IOPUAMYHUN MOPSAIOK MIOAO0 peasisdallil BiJIMOBIAHUX TMPAaBOBUX
NPUIKCIB OpraHaMy — He TIJIbKU KOoJIeriaJlbHUMM, ajie i 0HOOCIOHUMU — 1myOriaHOl
Biaaau [15]. ¥V cBoto depry, MOHATTS IOPUINYHOTO MPOIIECY, HA HOTO JTYMKY, € OiJIbIII
BY3bKUM, OCKLJIbKM BOHO Ma€ Ha yBasi JIMIIe ClieliaJbHUil, HAHOLIbII AeTaabHO
perJiaMeHTOBAHUIN TOPSIOK peasizallii IpUAMIYHUX HOPM y TIPABO3ACTOCOBHIN
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dopmi, skuii 6adyerbest i PYHKIOHYE Ha 3acajaX 3MaraJbHOCTI I BUKOPUCTAHHS
MOTOJIXKYBAJIbHOTO (TPETelChbKOT0) METO/ly PeryJiloBaHHS BiJNOBIIHUX (3MarajbHO-
MpoIecyaTbHNUX, OB SI3aHUX 13 MPABO3aCTOCOBHUMU 3aXOJaMU MPUMYCOBOTO
XapakTepy) IPaBOBUX BiJ[HOCHUH.

Ha nymky /I. H. Baxpaxa, He Gyap-sika mpolleaypa ImyOiuHO-yIpaBIiHChKO]
BJIAJ(HOI JISLIBHOCTI € TopuandHuM mpoiecoM. OcranHiil yocobI0€ iniine Haitbiibn
JOCKOHaLy (OpMY IIepIiol, sKa nepeadayac HasgBHICTh 3araJbHUX 1 KOHKPETU30-
BaHUX, 1[0 BUILIMBAIOTH 13 3arajibHUX, MOBHUX, YITKUX 1 MMOCJHiZIOBHUX MTPABOBUX
nmosiokeHb. HasgBHICTh OKpeMUX i HaBITh psALy MPoIlecyaTbHUX HOPM Ille He Tepe-
TBOPIOE o(iliiiny mpoueaypy B opuanynuii npoiec [16]. Komenrtytoun gany touxky
sopy, . M. Asmi Harosiocua, 1o moAiOHUI JIAHII0KOK MipKYBaHb, 3a €IMHIM
BUHATKOM, BUJIAETHCI PO3YMHUM. AJie HEJIOK HOT0 MOJISITAaE B PO3TJISI HAYKOBIIEM
MIOHATD «IIpollecy 1 «IIpolie/lypa» B pi3HOpiBHeBUX acriekrtax. llepiie TpakTyerbes
JK CITelliaJIbHO-IOpUINYHE, a JApyre — SK 3arajgbHOCOIliajbHe. 3BiJICK 1 BUILJINBAE
BUCHOBOK TTPO OLJIBIN By3bKe 3HAYEHHs TPOIleCy. Pa3oM 3 THM, SIKIIO PO3TJISIATH
3a3HAYeHi MOHATTS B OJHIN 1 Tiil e MJIONUHI (SIK OJHOPIBHEBI), Xall HaBITh y
3araJibHOCOIIAJIbHIN, TO TOHSTTS TIpoiiecy Oyje OiIbII MUPOKUM, OCKIJIBKA BOHO
XapakTepusye Oyib-sKe siBUIlle, HaBiTh came OyTTst [17].

C. C. AJleKCeEB TaKOXK SIK apTyMEHT HaBOJWTH HACTYIHE: «... 00’€IHAHHS BCIX
BUJIIB IOPUAMYHIX MPOIEAYD Mif pyOPUKoio (MMOHSITTSIM) <IIPOIEC» MTPU3BOIUTDH /10
3HEKPOBJIEHHSI, BUXOJIOIIEHHS I[HOT0 0araToro i 3micToBHOTO moHTTsI> |10, c. 123].
Hatomicts, sik 3a3naudae A. I1. TerbMaH, He3pO3yMiJIo, YoMy BifOyBa€ThCsT 301 THEHHS
MOHSTTSI <IIPOIIeC» TIPU 06’ €HAHHI FOPUAMYHUX MIPOLIELYP MMij Horo pyGpukor. Apke
Take 00’€[HaHHs, HaBIIaKy, 3a0e31euye npuadaHHs HOBUX SIKICHUX MeK 3MiCTOBHOI
xapakrepuctuku mporecy |18, c. 125].

Tamni sk HayKOBIII TIepeKOHaHi, MO MPOIEC € MUPIIUM 3a TTOHATTS MpoIle-
JIyPH, OCKIJIBKA XapaKTePU3YEThCS HE JIUIIEe IOPUCAUKIIIMHNM, ajle 1 MO3UTUBHUM
(perysiTOpHUM) TTPAaBO3aCTOCYBAHHSIM, TIPU ITbOMY TPOIEAYPU CKIAIAIOTh OKpeMi
eraru mipotiecy (B. M. Topmenwos [7, c. 3—11], 1. A. Isannikos [19, c. 106, 118],
A. 1. Kim [20, c. 43], I. M. Jlazapes [21], B. O. Jlyuiu [22], B. C. Ocnosiu [23—-23],
O. B. Cepnorin Ta H. M. Henypuona [9, c. 315], O. B. fxosenko [26] Ta in.).

Tax, O. I Ilayb 3a3Hauae, 1Mo mporeaypa — Ie TaKWui CTPYKTYPHUN eJleMeHT
(KOMIIOHEHT, YacTUHA, TIAPO3/IiJ) OJHONMEHHOTO TIPOIECY, SIKUIl SABJISIE COOOI0
CYKYIHICTb TIPOIECYaJbHUX TPABOBUX BiHOCHH, IO BUOKPEMJIIOIOTHCS B PaMKax
TOTO YH iHIIIOTO MTPOIECYATBHOTO TPOBA/KEHHSI i XapaKTepU3YIOThCST OCOOTHUBOCTSIMU
MaTepiaJbHO-IIPAaBOBUX HOPM i BiJHOCHH, Ha 0a3i SKMX BOHU BUHUKAIOTH [27,
c. 16—17]. IIpore iioro nosuiis Oyna migmnana kpuruii. Hanpuxnan, 1. M. Aswmi
HETaTUBHUM aCTeKTOM TaKOTO TPAKTyBaHHS BBa)Ka€ Te, MO MOHATTS MPOIeNypHu
YB’SI3YETBCS TITBKU 3 CEKTOPOM IPOIECYaTbHOTO TIpaBa i, K HACJIIOK, TIOBHICTIO
«BUBOJUTHCS 32 KOPAOH» 00JIaCTi, MPeACTaBIeHO] MaTepiabHUM CTPYKTYPHUM
eJIeMEeHTOM cucTemu 1pasa [17].

Pazom 3 Tum, nocaiipKyioun CHiBBiIHOIIEHHS MOHATH IOPUAUYHOTO MPOIecy
i 'opugmunoi npoieaypu, O. €. CosjlaToBa A0X0AUTh BUCHOBKY, MO I0PUANYHUI

156 © Boposuypra A. I, 2016



Bbopoeuybka A. I. CniggioHoweHHs NOHAMb «8e0eHHS 0epKagHo20 B0OHO20 KA0ACMpPY» Ma «kadacmposuti npoyec»

npoiiec HeoOXiZHO BIHOCUTH /IO IILJIOrO, a IPOLEAYPY — JIMIIE J0 «BKIIOYEHOI» B
HBOTO il ur 6e3/isIbHOCTI (10 eJIeMeHTy I(i10T0). TakuM YiHOM, TIpoIleaypa 06CIy-
rOBY€ IOPUAWYHUIT TTPOIIEC, 3/INCHIOE HOTO OpraHizamiiine 3abe3mnedeHHs. ABTOPKa
3ayBaXKYE€, 110 Oe3 IMIIepaTHBHUX TOYATKIB FOPUIUYHOI TIPOIE/LYPH TTPOIIEC HE 3MOKe
JOCSITTH CBOIX THisteit [28, c¢. 332—-335].

Cxoxy Touky 3opy Buciosmgioe O. B. AxoBenko, 3a3Havaiouu, Mo 3MiCTOBHE
HaAllOBHEHHS IOPUAMYHOTO Ipollecy HIMplie, HiXK mpaBoBoi mpoueaypu. Ile
00yMOBJIEHO THM, TI[0 TIPABOBUI MPOIEC Peasi3y€EThCsI Yepe3 KOHKPETHI MpaBoBi
nporeaypu, a Oyab-sika TpoIeaypa CKIATAEThCS sIK MaKpompoieaypa abo sk
MiKpompoleypa. ¥ cBo 4epry MiKpompolieypa i MakpoImpoIie/ypa CIiBBiIHOCITHCS
MiK c000I0 K YacTUHA i Ifije, AKi HOpPAL 3 pucaMy MOAIOHOCTI MalOTh i CBOI
ocobsmmBocTi. SKIO0 MakpoIpoleaypa — Iie ciucreMa MiKpoIpoleayp, sika B Haii-
OLJIBII 3araJIbHOMY BUIJISII BCTAHOBJIIOE 3arajJbHUI TOPSIOK 3AIICHEHHS I0PUAMYHOTL
JISTBHOCTI, CIIPSIMOBAHOI Ha peasti3alliio HOpM MaTepiaabHOTO TIpaBa i 3aCHOBAHUX Ha
HUX MaTepiaJbHUX MTPABOBIJIHOCUH, TO MiKpOIpollefypa — 1ie BiIHOCHO caMOCTiliHa
YacTUHA MaKpPOIPOIEAYPH, sIKa KOHKPETU3Y€E BCTAHOBJIEHUN 3arajbHUN TTOPSIJIOK
3/IiICHEHHS IOPUIMYHOI JislJIbHOCTI |26, ¢. 6-7].

BianosiaHo /10 iH1110i HAYKOBOI1 MO3UIIi1 MPOIiec 1 Mpole/ypa OTOTOKHIOIOTHCS B
mpaBi (TPUHANMHI 3 TOYKU 30pY MPAKTUYHOTO 3HAUEHHS ). Tak, OKpeMi MPUXUIbHUKI
MOTJSAAY MO0 PO3YMIHHS IOPUAMYHOTO TPOIeCy B NMHUPOKOMY 3HAYEHHI
(B. M. Topmennos, [O. I. Meapaukos, B. O. Jlyuin ta iH.) y AeIKUX BUTIAIKaX
OTOTOKHIOIOTH TIPOIlEC i TMPOIEAYPY Ta MOBOMAATH IOPUANYHUN TPOIEC O MEX
YCSIKOTO IIPaBo3acToCcyBaHHs. HayKOBISIMU Bi/ICTOIOETHCS TOYKA 30PY PO iCHYBAHHS
«€EJIMHOI TIpoIiecyasbHOi (hOPMU», TIPOIECYATHHOTO ITPpaBa, HOPMU SKOTO PETYJIIOI0Th
BiJIHOCVHU He TLIBKW B IOPUCAUKINIHOI cepi, ajie ¥ pU PO IepKaBHUMU
OpraHaMi i IOCaZOBUMHU 0COOAMU Pi3HOMaHITHHX CIIPpaB IMO3UTHBHOIO XapaKTepy.
Tak, Ha mymxy B. O. Jlyuina, «1mporiec» TpakTUYHO PiBHO3HAYHUI «ITPOTIEYPi» 1 MixK
HUMU HEMOJKJIMBO ITPOBECTU SIKYCh PO3IITIOBY MexKy» [22, c. 25]. [TopiBHioe tporiec i
HPOIIEYPY, BKa3yIOUH, 10 «IIPOIEC» 1 «IIpoIieypa» 0OUIBa MTOHSTTS FOPUIMYHI, sIKi
BU3HAYAIOTDH MOPAAOK JiAIbHOCTI 10/JI0 3aCTOCYBAHHSA HOPM MarepiajbHOTO 1TPaBa,
OCKIJIBKU <«IIPOIIEC» MPAKTUYHO TOTOKHUM, TOOTO PiBHOZHAYHMIA TIPOLIELYPI, TAKOXK
1O. I. Menbsnukos [29, c. §].

[TikaBoto € touka 3o0py lO. II. buraka i B. B. 3yit (1o BigHONmEHHIO /10
aJIMIHICTPATUBHOTO TIPOIleCy). YUeHi BBaKalOTh, IO TaKU MPOIEC SIBJSE COOOTO
BI/ITIOBiZIHY TIPOIIEAYPY, IO BiOYBAETHCS B PaMKax, YCTAHOBJIEHUX IIPOIECYATTh-
HUMHU TTPABOBUMU HOPMaMH, a iX CYKYITHICTb CTAaHOBUTH ITPOBa/KeHHs. CYKYyITHICTD
pi3HUX BU/IIB TPOBA/I’KEHb, Y CBOIO YePTy, YTBOPIOE ajMiHicTpaTuBHUN 1porec |30,
c. 165].

CriBBiTHOIIIEHHST TIPOTIECY Ta TPOIEYPH K PIBHO3HAYHUX TMOHATD MiITPUMYBAJIN
i A. I1. Terbman ta B. 1. AnapeiitieB, 3ayBaskytouu, 1110 1€ TTOJIOKEHHS CJIiJ] BBAXKATH
[IPAaBUJIBHUM He TiJIbKU TOMY, IO B €TUMOJIOTIYHOMY aCIIeKTi KaTeropii «Imporecs
1 «Ipore/rypa» TOTOXKHI, a i 4epe3 Te, M0 3MICT UX IOPUANYHUX MOHATH € BPETY-
JIbOBaHa MPOIeCYaJbHUMHU (a He TPOIeYPHUMU YU TIPOIely PHO-TIPOIECYaTbHUMN )
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HOpMaMU JiSJIbHICTH, KA MAa€ CBOIO TOCJIIOBHICTD i CIIpsIMOBaHa Ha 3iMiCHEHHSI
neBHoro pesyabraty [31, ¢. 97; 18, c. 125-126; 32].

Otxe, MpoaHami3yBaBIIN BCi TOYKW 30pY, MOKHA BiZIBHAYUTH, MO BCi MiAXO1N
JIO CIIBBIJIHONIEHHS MOHATD MPOIECY 1 MPOIEypy MAalOTh MPAaBO HA iCHYBaHHL. 3
oryisiy Ha 1ie caynrHoro € nosutiist /[ B. Kapamuriesa, sikuii 3a3Havae, mo obcsir
3MiCTy MOHATH MPOIECY 1 MPoleypu MOKe 3MIHIOBAaTUCH 3aJIeKHO Bij[ Tanaysi
npasa Ta crenudiky mpaBoBiHOCKHH iX cy6'ekTiB. OGIPYHTOBYIOUN CBOIO MO3MILIIO,
JNOCHIHUK HAroJIONIYE, M0 TaKi BUCHOBKM 0asylOThCs Ha aHaJi3l 3aCTOCYBaHHS
HOPM Pi3HUX Tayy3ell mpaBa JI0 MeBHUX MPABOBIAHOCHH. 30KpeMa, 3 TOYKH 30Py
MIPOIIECYaIbHOTO TIpaBa IMpoliec Oy/e MaTh OiIbIN MIMPOKHIT 3MICT, HiXK MPOIIENYPA,
BOJIHOYAC TTpoIietypa Oyiie CIpUiiMaTHCh y Oi/IbII MIMPOKOMY 3HAYEHHI JIJIsI CTOPIH,
1[0 OCKApKYIOTh PillleHHSA aIMiHICTPATUBHOTO OpPraHy, OCKiJIbKU CY/IOBUI IMpoIilec
3 PO3TJISALY TAKOTO CIIOPY € OJHUM i3 eJIeMEeHTIB 3arajabHoi mpoieaypu [33, c. 93].

[le mutanusg B exosoro-npaBoBiii chepi mocmimxysas A. II. Terpman.
DopMyTI0I0YN TTOHATTS €KOJIOTO-TIPAaBOBOTO MPOIeCy, BiH HAroJONIYE, IO
OCTAHHE € Pe3yJIbTAaTOM CHHTE3y IPOIeCyaJbHOI isIIBHOCTI, MpoIlecyaJbHUX
BIIHOCHH 1 TIpoliecyaabHuX (hOpM, IPUTAMAHHUX He TiJbKU 3€MEeJbHOMY IIpaBy SIK
mijiraaysi eKOJIOTIYHOTO TIpaBa, ajie ¥ BOAHIN, JicHIN, TipHUYi, (hayHICTUYHIN Ta
ITOBITPSTHOOXOPOHHIN TijranyssM npasa. Tak, ekosioro-mnpoiecyaibHy HisJIbHICTD
HayKOBel[b BU3HAUAE SIK JIiSIJIBHICTD CIeliaJlbHO BIIOBHOBAKEHUX HA Te JleP:KaBHUX
OPTaHiB YIPABJIiHHS BUKOPUCTAHHSIM, Bi/ITBOPEHHSIM I OXOPOHOIO HABKOJUIITHBOTO
MIPUPOTHOTO CEPEJOBUINA Ta IHIIUX CYO'€KTIB €KOJIOTIYHOTO MPaBa, BPEryIbOBAHY
IpollecyaJbHUMU HOPMaMU €KoJIoriyHoro mpasa. Kpim Toro, BoHa € (hakTUuHUM
3MICTOM €KOJIOTO-TIPABOBOTO TIPOIIECY, KU (3MiCT) BU3HAYAE BHYTPIIITHIO CTPYKTYPY
octanuboro [18, c¢. 126—129]. /lo o3Hak Takoi AisJIBHOCTI BYEHU BiJIHOCUTH TaKe:
1) ymopsimkyBaHHS TIPOIleCyaTbHOI AiSJIBHOCTI MPOIeCyaIbHUMU HOPMaMU y daci
Ta npoctopi. Hanpukiaz, HajaHHI PUPOJHUX PECyPCiB Y KOPUCTYBAHHS YU BJlac-
HICTb MPUITYCKAE: AiSUIbHICTD 3alliKaBJeHNX Y0 €KTIB MO0 TOPYIIEHHS KJIOMOTAHb
PO HaJlaHHS MPUPOAHUX PECYPCIB Y KOPUCTYBaHHsI ab0 y BJACHICTD; AisSIbHICTD
KOMIIETEHTHUX JIePKaBHUX OPraHiB 3 PO3IJILAy 3adBJEeHUX KJOMOTaHb U MPUU-
HATTIO BiJIIOBIIHUX pillleHb Ta iHuIe. IlanyBanHs B raiysi BUKOPUCTAHHS, Bi/ITBO-
PEHHST Ta OXOPOHU HABKOJIMIITHHOTO MTPUPOIHOTO CEPEIOBUIIA TTepeadadae HaCTyITHI
BUJIV JISITTBHOCTI — JSIBHICTD 3 PO3POOKHU Ta TPUUHATTST KOHIIETIIIii €KOJIOTTIHOTO
MJTAHYBAHHST; JISITBHICT 3 PO3POOKH TIEPEIIIAHOBUX aKTiB; MiSJIBHICTD 3 PO3POOKH
IIPOEKTIB IIJIAHIB 1 1X 3aTBEP/KEHHs Ta [esIKi iHII. BUnHeHHsT TaKuX 1iil Ma€ CTPOTO
TTOCJIITOBHUN XapaKTep 1 He J0IMYyCKae 1X 3MilllanHsA. Y iHIIOMY pasi Taka JAigabHICTh
Oyzle HE3aKOHHOIO; 2) Pe3yJIbraToOM Ais/IbHOCTI CIeIiaJbHO YIIOBHOBAaXKEHUX Ha Te
OpraHiB yIpaBJliHHS 3 BAKOPUCTAHHS, Bi/ITBOPEHHS Ta OXOPOHU HABKOJIMIIIHBOTO TPHU-
POTHOTO CEPEeIOBUINA Ta IHINX CyO' €KTIB MpaBa € BUHUKHEHHSI Bi/IIIOBIIHUX €KOJIOTO-
MTPOIIECYAJIbHUX TIPABOBITHOCKH. EKOMOTO-TIpoliecyaibHi MPaBOBIIHOCMHN BUHUKAIOTh
SK pe3yJbTaT peryJioBaHHSI HOPMaMHU €KOJIOTO-IIPollecyasbHOI IiAranaysi mpaBa
cycHisibHUX BifiHOCUH. /i eKoJoTo-1pollecyaJbHUX MPABOBIITHOCUH XapaKTepHa
CKJIa/[HA IIPaBOBa CTPYKTYPA, sIKa BUSBJISETHCS B HASIBHOCTI JEKiJIBKOX CYO'€KTIB y

158 © Boposuypra A. I, 2016



Bbopoeuybka A. I. CniggioHoweHHs NOHAMb «8e0eHHS 0epKagHo20 B0OHO20 KA0ACMpPY» Ma «kadacmposuti npoyec»

ITPaBOBIIHOCUHAX, POJIb SKMX HEOHAKOBA. Y 3B’S3KY 3 BEJICHHSIM BOIHOTO KaJacTpy
1€, 3 OHOr0 OOKY, OpraHK BUKOHABYOL BJaJH, a 3 IHIIOr0 — cy®'€KTH, SIKi 30008 s13aHi
MoJlaBaTh 3BITHICTh; 3) Taka JisJIBHICTH 3J[IMCHIOETHCS HAa OCHOBI MPUIIHCIB, SKi
MICTSTBCSI B MPOTECYAIBbHUX HOPMaX eKOJOTIYHOTO TpaBa. Exosoro-mpoiecyasbHi
MPUTIMCHU CIIPIMOBAHI Ha JIOCATHEHHS TIEBHUX TMO3UTUBHUX PE3YJIBTATIB, TTOB I3aHUX
i3 3abe31eYeHHsIM PallioHAIbHOTO BUKOPUCTAHHS IIPUPOIHUX PECYPCIB Ta 0XOPOHOI0
HABKOJIMIITHBOTO MPUPOHOTO CePeIOBUIIIA.

TakuM 9ymHOM, Ti/l eKoJoro-mpaBoBuM mpoiiecom A. Il. TeTbman posymie
JMiSNIBHICTD CIleliaJibHO YIOBHOBAKEHUX JI€P’KaBHUX OPraHiB yIPaBJiHHS
BUKOPHUCTAHHAM, Bi/ITBOPEHHSIM Ta OXOPOHOIO HABKOJUIIHBOTO TPUPOJHOTO
cepelloBUINA Ta iHIMNX cy0’'€KTIB MMpaBa, siKa 3/1ICHIOETHCST Ha OCHOBI TIPUIIKUCIB, 1110
MICTATBHCA B TPOIeCyaJbHUX HOPMaX €KOJOTiYHOTO IIpaBa, Ta BUHUKAIOUI Ha IIiil
OCHOBIi €KO0JIOTO-TIPOTlecyaibHi TTPAaBOBITHOCUHU, SIKI BIOPSAAKOBAHI y MPOCTOPI Ta
qaci [18, c. 126-129].

Exousoro-nipaBoBuii mportiec, sik i Oy/b SIKAN {HITHI BU] TIPOIECY, CKIATAETHCS
3 HU3KH TTOCTIOBHO 3AIMCHIOBAHUX Milf, [0 MAOTh 3araJbHUN abo0 creliaabHuil
xapakrep. OKpeMi TPyIHu TakuX i, siki 00’ €HYIOThCS CIIJBHICTIO iX 3MicCTy,
Li/IeCIIPSIMOBAHICTIO Ta GajkaHWM Pe3yJIbraToOM, YTBOPIOIOTH Te, 110 B HAYKOBIl Teopii,
Ha MPaKTUI Ta B 3aKOHOJIABCTBI IMEHYETbCS NTPOBaKeHHAM. BasBiim 3a ocHOBY
(ysK11ii epKABHOTO yIpaBJIiHHSI BUKOPUCTAHHIM Ta OXOPOHOIO HAaBKOJUITHBOTO
npupomHoro cepegosuina, A. I1. TeTbman y cTpyKTypi €KOJOTO-TPABOBOTO MPOIIECY
BUJIIJISIE TIPOBAJKEHHST 3 OOJIIKY MPUPOJHUX PECYPCIB Ta BeJEHHS MPUPOIHO-
PECYPCOBUX KaJlaCTPiB, BCTAHOBUBIIIM TUM CAMHWM CITiBBIJ[HONIEHHS KaJ[aCTPOBOTO
MPOTIECY K CKJIAJI0OBOI €KOJIOTO-TIPABOBOTO TIpoiiecy (CITiBBIIHONMIEHHS K YaCTKU 1
I1JIOTO).

TakuM YMHOM, NPOBA/I)KEHHS 3 BE/IEHHS NPUPOIHO-PECYPCOBUX KaJACTPIB —
1€ JISJbHICTh CIeliajbHO YIOBHOBAKEHUX HA Te JIEP;KAaBHUX OPraHiB YIIPaBJiHHSI
BUKOPUCTAHHAM, Bi/ITBOPEHHAM 1 OXOPOHOIO HABKOJUIMTHBOTO TPUPOHOTO
cepeloBHINa Ta iHIMX Cy6’€KTIiB IpaBa, CIPSMOBaHA Ha CHCTEMAaTH3aIli0 3BO/LY
BijioMOCTeil TIPo TTPaBOBUM, IPUPOHUN 1 TOCTIOAAPCHKUI CTaH MPUPOJHUX PECYPCiB,
iX OKpeMUX CKJIQIOBUX YaCTHH, a TAKOK MOCTINHUX 1 TaKUX, 1[0 3MIHIOIOTHCS B yaci,
BiactuBocteit [31, c. 125].

TicHo moB’sI3aHWI 3 yIPaBJAiHHAM IIPUPOJHUMH PecypcamMiu KaJaacTpPOBUA
IIpollec OXOILIIOE He BCIO AISVIBHICTD IO YIPABJIHHIO HUM, a JIUIIEe Ty il 4acTHUHY,
B XOJIi 3/IIICHEHHST 4KOI Ma€ Miclle 3aCTOCYBaHHSI HOPM MaTepiajbHOTO TIpaBa.
3a MeXaMUu KaJaCTPOBOTO IPOIECY 3HAXOAUTHCS Ta YaCTUHA YIPaBIiHCHKOI
MSLIBHOCTI, SIKa MOB’s13aHa 3 (JOpMYBaHHAM OPTaHiB /IepKaBHOTO yTpaBiiHHs. Taka
JiSIJIbHICTD yperyJiboBaHa a/IMiHICTPATUBHO-IIPABOBUMM HOPMaMM Ta BiJIHOCHUTHCSI
1o cepr TTPaBOBOTO PETYJIIOBAHHS aJIMiHICTPATUBHOTO MPaBa, a 0T)Ke, € CKIAT0BOIO
aZMiHicTpaTUBHOTO Tipotiecy. [Ipu pi3sHOMaHITTI MpollecyaTbHUX [id KaJaCTPOBUN
IIPOIIEC BOJIOJIE MEBHOIO CILIBHICTIO. BR/Itoyaoun B cebe TeBHI BUAN TPOIECYaTbHOI
JIiSJIBHOCTI YITOBHOBA)KEHUX OPraHiB YIPaBJiHHS, PEryJbOBaHOI MTPOIleCyaaTbHUMMI
HOPMaMU €KOJIOTTYHOTO IIPaBa, KaJacTPOBHil mpolec 00’ eqHaHil €HICTIO IIpeaMeTa
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MIPaBOBOTO PETYJIOBAHHS Yy BUTJIAI cielniaHOol TPyNu CyCHiJIbHUX BiJJHOCUH 3
VIIPaBJIiHHST TPUPOIHUMU PECYyPCaMU.

Ortike, BU3HAUAIOUN CYTHICTh «KaJaCTPOBOTO IIPOIECY», METOOJOTIUHO Tpa-
BUJIbHUM Oyjie BUKOPHCTOBYBATH sIK 0a30Be TIOHSTTS CaMe BU3HAYCHHS €KOJIOTO-TIPa-
BOBOTO Tpoliecy. BigTak kajjactpoBoMy Tipotiecy NMpuTaManHi Taki o3Haku: 1) 1ie
JUSJbHICTD CIIENiaJlbHO YIIOBHOBAKEHUX JIEP;KAaBHUX OPraHiB YIPaBJiHHS Ta 1HIIMX
cy0’ekTiB mpaBa (creniaai3oBaHUX IiIPUEMCTB, YCTAHOB, OpraHisaiiii); 2) Taka
JUSBHICTD CIIPSIMOBAaHA Ha JOCITHEHHST TIEBHOTO Pe3YJIbTaTy; 3) BOHA 3/[iHCHIOETHCS
Ha OCHOBI NPUIINCIB, IKi MICTSTBCS B MPOIECyaTbHUX HOPMax eKOJIOTIYHOTO 1paBa.

TakuM uMHOM, KaJlaCTPOBUH Mpollec — Iie AiSJIbHICTD CIelliaJibHO YIOBHOBA-
JKEHUX JIEPKABHUX OPTaHiB yIPaBIiHHS Ta iHIMUX cy0 €KTiB (CremiaTi30BaHuX TIif-
MIPUEMCTB, YCTAHOB, OpraHizalliii) 3i cTBopeHHs, (hopMyBaHH Ta (GYHKI[IOHYBAaHHS
JlepKaBHUX Ka/laCTPIiB MPUPOJHUX PECYPCiB, CIIPsIMOBAHA HA JIOCATHEHHSI TIE€BHOTO
pesyusraTy ((hopMyBaHHS €AUHOI iH(BOpMaIiiiHoi 6a3u JaHUX, IO MICTUTH BiZIOMOCTI
1IPO TIPABOBUH, TTPUPOJIHUM Ta TOCIIOAAPCHKUM CTaH MPUPOJHUX PECYPCiB) Ta 3ilic-
HIOETHCI HA OCHOBI MPUIINCIB, SKi MICTATBCS B MPOIECyaIbHUX HOPMaX €KOJIOTIYHOTO
npaBa.

Bucnoexu. Ananiz TeOpeTMUHUX JOCTI/PKEHb MO0 MOPYIIEHOTO TTUTAHHS /IA€
HaM MOKJIMBICTH 3pOOUTH BHCHOBKH, IO IO CYTi CBOIN TEPMiH «KaIacTPOBUU IMPO-
11eC» 3aCTOCOBYETHCS HE TIJIbKU 110 BiZIHOMIEHHIO /10 JIEP>KaBHOTO BOJHOTO Ka/lacTpy,
a W 10 iIHIMUX BUJIB KaJlaCTPiB MPUPOJHUX pecypPcCiB (J1ep:KaBHOTO 3eMeJTbHOTO
KaJIacTPy, I€PKABHOTO JIICOBOTO KaZIACTPY, JE€PKABHOTO KA/IACTPy TBAPUHHOTO CBITY,
JIEPKABHOTO KaZ[aCTPy POJIOBUI i MPOSIBIB KOPUCHUX KOTAJIWH Ta iHIMX). SAKII0
MTOPIBHIOBATHU CITIBBI/IHOINEHHS TaKUX MOHSTh, K «BEJICHHI» Ta «KaJ[aCTPOBUN 1TPO-
11ec», TO MPUXOAUMO JI0 BUCHOBKY, IO JIaHI TEPMIHU CITIBBIZIHOCATHCS SIK YacTHHA
Ta Iije. Y HaIoMy BUIAJKy KaJacTPOBHIl mpoiiec Oyje BUCTYIATH SIK 3arajbHe
MTOHATTS, a BeJIEHHS JIePXKaBHOTO BOJIHOTO KaJ[aCTPY SIK MOTO 4YacTWHA, dKa, BiIO-
BiJIHO, Ma€ TIeBHi 0COGIMBOCTI, BUKJIMKaHI crierndikoio 00’eKTa, 010 SKOrO BEIAEThCS
kazactp. CrierrdivHOIO JJIst KOJKHOTO KajacTpy Oy/e mpoiec 360py iHbopmaitii, Buj
OTPUMAHMX JAHKX, KiJIbKICHI Ta SAKICHI XapaKTEepUCTUKU IIPUPOLHOIO 00’€KTa TOIIO.
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The correlation of the definitions «maintenance of the state water cadastre» and «cadastral
process»

Water resources in the system of sustainable development of Ukraine are some of strategic and vital
natural resources. However, such resource like water, is dependent to the influence of technical progress,
and if contaminated, perhaps can be exhausted. Therefore, in modern conditions of the rapid economic
development of our state, there is a need in the formation and implementation of state policy of sustain-
able water use, which will allow us to solve complex urgent problems (inefficient water use, unreasonable
water use strategy, unsatisfactory construction and operation of water management systems, the lack of
clear environmental standards and criteria, and others) in the shortest possible time. In our opinion the
solution of the problems, which were noted above, is impossible without a complete display of dynamic
natural environment and monitoring the impact of human activities on the integration of the virtual play-
back of anthropogenic and natural environment.

A lot of scientists continue to study the legal regulation of maintenance of the natural resource
cadastres, including water cadastre and the procedural regulation of various aspects of activity of man-
agement bodies in the sphere of ecology, including cadastral, in particular, A. P. Getman, V. M. Yermolenko,
L. I. Karakash, V. I. Andreitsev, V. V. Nosik, Y. S. Shemshuchenko, Z. V. Yaremak and others. Despite their
significant contribution to the development of the problems in this area, there was put out of sight a spe-
cial study of the state water cadastre and cadastral process that is relevant nowadays.

Purpose of the article is the study of the definitions «maintenance of the state water cadastre»
and <cadastral process», as well as the determination and justification of the corresponding relationship
between the specified definitions.

The maintenance of cadastre is a complex notion, which represents not only the safekeeping of
electronic and/or paper information carrier within the prescribed period, but the rapid introduction into
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the inventory of all information received from all state bodies authorized to maintain the cadastre. Main-
tenance of state water cadastre can be understood in a broad and narrow sense.

Being closely linked to natural resource management the cadastral process does not cover all
management activities, but only that part, the implementation of which contains the application of
substantive law. Beyond the cadastral process there is located the part of management, which is associated
with the formation of bodies of public administration. Such activity is controlled by the administrative-
legal regulations and is related to the sphere of legal regulation of administrative law, and therefore is a
component of the administrative process. Due to the diversity of procedural steps of the cadastral process
it has a certain commonality. Including certain types of procedural activities of the competent authorities,
which are regulated by the procedural rules of environmental law, the cadastral process is united by
the common subject of legal regulation as a specific group of the public relations in natural resources
management.

The analysis of theoretical studies concerning the raised question enables us to draw the following
conclusions that in essence the term <cadastral process»> applies not only to the state water cadastre, but
also to other types of natural resources cadastres (the state land cadastre, the state forest cadastre, the
state cadastre of the animal world, the state cadastre of occurrence and manifestations of minerals and
others). If you compare the correlation of such notions as «<maintenance» and <cadastral process», you
come to the conclusion that these terms are related as the part and the whole. In our case, the cadastral
process will appear as a general term, and maintaining the state water cadastre will appear as its part
which, accordingly, has certain peculiarities caused by specificity of the object in towards of which the
cadastre has been maintained. So, the process of gathering information, view received data, quantitative
and qualitative characteristics of a natural object will be specific to each cadastre, and so on.

Keywords: process; procedure; the cadastral process; maintenance of the state water cadastre;
ecological and legal process.
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INMPABOBE PETYAIOBAHHS 3ATAAbHOTIO KOPMCTYBAHHA
HAAPAMWU AAA LUIAEUN, HE TTOB’A3AHUX 3
BUAOBbYBAHHAM KOPUCHUX KOINAAUH

Oxapaxmepu3o6ano 0CHOBHI ACNEKMU NPABOBOZO PE2YNI0BANNHS 3A2ATbHO20 KOPUCTYBANHS HAOPAMU
0151 yinetl, ne noe’sa3anux 3 6u0oOyeantim Kopuchux konaiun. Ipoananizosano cneyudiuni ocobausocmi
ma opmu 30iticHenHs: MAK020 HAOPOKOPUCIYBAHHS HA 3a2albHUX 3acadax. Busieieno nedorixu y 3axo-
HOOABUOMY PezyNI08aHHI Ub020 NUMAHHSL | 3ANPONOHOBAHO MONCIUBT WAAXU IX YCYHEHHS.

KmiouoBi  cmoBa:  mazpa;  1paBo;  3arajbHe  KOPUCTYBAHHS;  HAJPOKOPHUCTYBAHHS;
IIPUPOIOKOPUCTYBAHHS.
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IIpaBoBoe peryiupoBanve 0GMEro NOJIb30BAHMS HEAPAMH ISl eNeii, He CBA3aHHBIX C J00bI-
Yeii MoIe3HbIX HCKOMAEMBIX

Cmamvsi noceéswena xapaxmepucmure OCHOBHIX ACNeKMO8 NPAasosozo Pezyiuposanus 00uez0
noIL308aHUsL HeOpaMu 05t Yelell, He C8I3AHHBIX ¢ 000bluell NOJe3HLIX UCKONAeMbIX. AHAIUSUPYIOMCS]
cneyuuueckue ocobennocmu u Gopmvl OCYUECMeeH s, MAKO20 HeOPONOAL30BAHUSL HA OOUUX OCHOBA-
Husix. Bolsielieno Hecosepuencmeo npagogoeo pezyiuposanus OAHHOZ0 80NPOCA U NPeOSOHCEHb BO3MONC-
Hole nymu npeodoseHUst CYUeCmayOUUX NPodelo8 8 3aKoHO0amebemee.

Kiouerbie ciioBa: Hezipa; 1paBo; o01Iee 10Jb30BaHIe; HePOII0JIb30BaHKE; IPUPOIOIIOIb30BAHME.,

Ilocmanoexa npo6emu. ITutanst MPaBOBOTO PETYJIIOBAHHS 3aralbHOTO KOPHC-
TYBaHHS HaJPaMU JJIS IIiJIel, He TIOB’sI3aHNX 3 BUAOOYBAHHIM KOPUCHUX KOMAJNH,
06YyMOBJIEHI Ti€I0 JK TIPOOJIEMATUKOIO, IO W 3arajibHe KOPUCTYBAHHS HaJpPaMU JIJist
BUZOOYTKY KOPUCHUX KOIAJINH, a caMe BiJICYTHICTIO HAJIEKHOTO 3aKOHOAABYOTO
3aKpIIlJIEHHs I1i/CTaB, cloco0iB Ta MOPSAKY 3/1CHEHHS TaKOrO KOPUCTYBAaHHS Ha
3arajbHUX 3acajiax.
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HuHilHO eKoJIoriyHy CUTYaIlilo 3 BUKOPUCTAaHHAM HaJIp B YKpaiHi MOXHa oXa-
pakTepusyBatu K Kpr3oBY. OHI€0 3 TPUYNH HE33/I0BITBHOTO CTaHy 3aKOHOIABCTBA
PO HA/IPa € HEXTYBAaHHS 00’€KTUBHUMU (haKTOPAMU PO3BUTKY CYCITIJIBHUX BiJIHOCHH
y cdepi 3arabHOTO HAJAPOKOPUCTYBAHHS, KOJU KOPUCTYBaHHS HA[PaMHU OTOTOXKHIO-
10Th JIUIIE 31 CIleliaTbHUM TIOPSIJIKOM 1X BUKOpUCTaHHA [6, c. 76].

Mema cmammi — 3'sicyBatu crielindiky IPaBOBOTO PETyJIOBaHHS 3arajbHOTO
KOPMCTYBaHHS HaJ[paMU JIJIsI 1[iJIel, He TI0B’si3aHKX 3 BUI0OYBAaHHSIM KOPUCHUX KOIIA/INH.

3a 3araJbHUM IpaBUJIOM, Bu3HadeHuM cT. 59 Koxmekcy Ykpainu mpo Hajpa
(mam — KYnH), BukopucTranust Haap s 1MiJieil, He MOB’sI3aHUX 3 M00YBaHHSIM
KOPUCHMX KOIAJINH, TOJIOBHUM YWHOM TIOB’si3aHe 3 OYiBHUIITBOM Ta €KCILIyaTaIli€ro
PI3BHOMAHITHUX TiJI3eMHUX CIIOPY/l, 3aXOPOHEHHSIM BIiJIXO/IiB, SKe 3/IiHCHIOETHCS 3a
BiZIOBIIHUMU TTPOEKTaAMMU.

YV 1poekTax IMOBUHHI HepeabadaTrCs 3aX0/IH, 110 3a0€311e4yI0Th 3HEITKO/KEHHS
CTIYHUX BOJ, WIKIJJIMBUX PEYOBUH i BiAXOAIB BUPOOHUIITBA ab0 JIOKaIi3aIiio iX y
BU3HAYEHUX MEXKaX, a TAKOK 3a100iraioTh iX IPOHUKHEHHIO B TipHUYI BUPOOKM, Ha
3eMHY TIOBEPXHIO Ta Y BOJHI 00’€KTH.

Bixnosizto no cr. 47 KYnH ginsguku Hagap, HagaHi 171 OyiBHUIITBA Ta €KCILIY-
aTallii miz3eMHUX CIOPY/ i IJIs HIINX I[iJIeii, He TOB’A3aHNX 3 BUIOOYBAHHIM KOPHC-
HUX KONAJIMH, I/JISTaloTh AepKaBHOMY OOJIKY IEeHTPaIbHIM OPraHOM BMKOHABYOI
BJIQJIN, TIIO Peasidye jepKaBHy MOJITUKY y cdepi oxoponn mpaiti [2].

Buxnao octosnozo mamepiany. I1pobieMu KOPUCTYBAHHS HAJ[PAMU B IIJISX, He
MOB’SI3aHUX 3 BUAOOYTKOM KOPUCHUX KOTAJIUH, Y IOPUANYHIN JITEPATypi AeTaTbHO
MIPAKTUYHO HE JOCIIKYBaInCch. B okpeMux mparx 1eil Buji HaJ[pOKOPUCTYBAHHS
POBIJISIHYTO B 3araJibHUX pPHcaX, CXeMaTH4YHO abo (hparMeHTapHo. Misk THM OCTaHHIi
CTaHOBUTH CKJIAJHE IIPABOBE SBUIIE: Ma€ GaraTo PisHOBUIIIB, IIUPOKE KOJIO HAZAPOKO-
pucTyBauiB i nepeabayae HeOOXIAHICTD ICHYBaHHS CHCTEMU CIENN(MIYHUX TPABOBUX
HOPM, $IKi Hapasi MIiCTATbCS Y OKPEMUX 3aKOHO/IABYMX Ta IM1/I3aKOHHUX aKTaX.

Hacammniepes ciiiji 3a3HaunTH, M0 3arajibHe HAIPOKOPUCTYBAHHS IS 11iJ1eH, He
MOB’SI3aHUX 3 BUAOOYTKOM KOPMCHUX KOIIAJIUH, He TOB’si3aHe 3 OTPUMAHHSIM Mare-
piajsbHO-pevoBKX 6J1ar, a Ma€ Ha MeTi 3a0e3MeUnTH IIpaBa IPOMa/IsiH Ha 03B Ta
BIIOYMHOK, Ha 30epeKeHHsT Ta IOJIIIIeHHs IX 3/I0POB’sI, Ha 3aJI0BOJIEHHS X JIyXOB-
HUX 1 KyJsTypHUX TOTPe6 TOIo. /I0 TAKOr0 KOPUCTYBaHHS MOKHA BiIHOCUTH BCi
iHIIi, BiAMiHHI BiZl O€3MOCEPETHHOTO BUJIYUEHHST 3 HAJP KOPUCHUX KOTAJINH, BUIM
3aTaJbHOTO HAJPOKOPUCTYBAHHS, HAIPUKJIIA/, €KOJOTIYHUN TYPU3M, BUKOPUCTAHHS
MaJICOHTOJIOTTYHIX 00’ €KTIB, 30MPaHHs YHIKAJIbHUX MiHEPAIOTIUYHIX, IHIIIUX Te0JIOTid-
HUX KOJIEKI[IMHUX MaTepiasiB, HAyKOBa Ta HaBYaJbHA JISJIbHICTh, y CLIBCHKOTOCIIO-
JIAPCHKUX TLIAX, 3A1HCHEHHS CTIeIe0JI0Tii, aIbIliHi3M TOIIO.

Oxpemi rpoMazisgiu, K (isuuHi 0coOM, MOXKYTh 31MCHIOBATH JIUIIE TEXHIYHO
HeCKJIajiHe KOPUCTYBAHHS HA[PaMU /IS Mi3eMHOTO OyAiBHUITBA (B OCHOBHOMY
npu OYAIBHUIITBI i €KCIuTyaTarlii TpoMaisTHAMK iI3eMHUX CXOBUII JJisT 30epiranHst
XapyoBUX TPOAYKTIB, BUPOILYBaHHsSI rPUOIB TOIIO).

Bci 1i Buam 3arajgbHOro HaZpOKOPHCTYBaHHsS 00’€HY€E BiJICYTHICTH Gesmnoce-
PEeIHIX il HAJPOKOPKUCTYBaYya 3 BUJIyYEHHs 3a JOINOMOTOI0 HECKJIAJHUX CIIOCODIB i
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NpUJIJJIsE KOPUCHUX KOTAJIUH 3 BiANIOBIIHUX JIJSIHOK HaJp. Y JaHOMY pasi 3ajl0-
BOJIBHSIOTBCS Y TIEPITY Yepry KyJbTYPHI, 03/I0POBYi, HAYKOBi, €CTETUYHI, pPeKpeartiiii
Ta iHII TOTPeOU JIIOUH.

[TepexonaHi, 110 B 3aKOHOABCTBI MPO Ha/pa MOBUHHI OYTH jeTari3oBaHi Mexa-
Hi3MU IIPABOBOTO PEryJIIOBAHHS 3arajbHOrO KOPUCTYBAHHS HaJpaMu JJIs Iijel, He
HOB’I3aHUX 3 BUAOOYBaHHAM KOPHMCHUX KOMaJWH. [CHyIOUYl B Iiil Tajaysi mpaBoBi
HOPMHU B PO3Pi3HEHMX aKTaX JIeKJIapaTUBHI, CXeMaTUYHi, HeJJOCKOHAM 32 (DOPMOIO
Ta 3MICTOM.

Tomy oxHi€ro 3 1iieit Harol my6JTiKailii € OKPeCcIeHHsT 3aTaIbHOTEOPETHYHUX
3acafl peaJsizailii HaJ[pOKOPHUCTyBayaMu CBOIX IIPAaB HA BUKOPUCTAHHSI TIPUPOJIHUX
(KOpUCHUX) BIACTUBOCTEN HAP [IJIsI 33/I0BOJIEHHST CBOIX 0COOUCTUX MOTPED, 10 He
HOB’st3aHi 3 BUAOOYTKOM KOPUCHUX KOTAJINH.

bBapabamr H. I1. 3 mporo mpuBoay 3a3Hayae, 10 A0Ternep HeI0CTaTHbO JOCJi-
JUKEHUM 3JIAIIAETHCS TUTAHHS BU3HAYEHHS MOHSTTSI «<KOPUCTYBAHHS HAZIPAMU JIJist
1isieil, He MOB’sI3aHKX i3 BUAOOYBAHHSIM KOPUCHUX KOTAJIMH». Y YMHHOMY 3aKOHO-
JIABCTBI TIPO HaJ[pa MOHATTI «KOPUCTYBaHHS Ha/PaMM JJid 11iJ1eH, He TIOB SI3aHuX 13
BUI0OYBaHHSM KOPHCHUX KOTMAJIWH», He BU3HaueHo |1, c. 75].

Y nasenenomy B KYnH mepesiky BujiiB KOpucTyBaHHS HaJ[paMU BU3HAUEH] He
JIITIE T, 7719 IKUX MOKYTh BUKOPUCTOBYBATUCS TaKi pecypcu HaJp, K IMi3eMHi
MIPOCTOPH, a U BUJM I[iJIbOBOTO IIPU3HAUYEHHS TiJI3EMHUX CIIOPY/, 1110 MOXKYTb 3BO-
JIUTUCST M eKCILTyaTyBaTUCsl B MOPOKHUHAX Ha/p. BijbiicTh 1Misiell BUKOpUCTaHHS
MiI3EMHUX TIPOCTOPIB OXOIJIIOETHCST OYIIBHUIITBOM Ta €KCILTyaTaIli€l0 MiJ3eMHUX
CTIOPY/I, He TOB’SI3aHUX 13 BUI0OYBAHHSIM KOPHCHUX KOMaInH. Pa3oMm i3 THM KOpHCHI
BJIACTUBOCTI HaJlp He 0OMEKYIOThCS BUKOPUCTAHHSAM IX JIMIIE JIJIsi PO3MIIIEHHS CIIO-
pya pisHoro npusnaderHs. Ciil BpaxoByBaTH TaKOK MOKJIUBICTD iX BUKOPUCTAHHS
K HEBiJ'EMHOI YMOBH Ta JKepeJia KUTTEMISJIBHOCTI JIoAunn. Bukopucranss mij-
3eMHUX MPOCTOPIB JJISI YTBOPEHHS 0COOJIMBO OXOPOHIOBAHUX TIPUPOAHUX 00'€KTIB,
reoJIOTIYHUX 3aITOBIIHNKIB, 3aKa3HUKIB, apPXEOJIOTITUHUX 30H 1 1MaM’ITOK, TIPOBE/ICHHS
CIIOPTUBHUX, KYJbTYPHUX Ta IHIIMX 03/I0POBYMX i TPOMA/ICBKUX 3aXOJiB TOIIO
3YMOBUJIO BUOKPEMJIEHHS Y 3aKOHO/IABCTBI YKpaiHU 1TPO HaJpa TaKOTO BULY KOPUC-
TyBaHHs HaJApaMH, IK CTBOPEHHSI IeOJIOTIYHMX TePUTOPiil Ta 06’€KTiB, 10 MalOTh
Ba)KJIMBE HAyKOBe, KyJIbTyPHE, CAaHITAPHO-03/10pPOBYE 3HAUCHHSI.

Ha noxkTpuHasbHOMY PiBHI 3a3HAYAETHCS, 1110 BUKOPUCTAHHS MMi/I3¢MHOTO TTPO-
CTOPY /IS BKa3aHUX IIiJieil He ToTpeOy€e BU3HAYEHHST, OCKIIbKIA MeTa HaPOKOPUCTY-
BaHHsI BKaszaHa y HOro HaliMeHyBaHHi. TyT BU3HAYAETHCST MOKJIMBICTH BUPOOHMIITBA i
30epiraHHs BUHOIPOAYKIL; BUPOIyBaHHs TPrbiB, OBOYIB, KBIiTIiB Ta iHIINX POCJIMH;
30epiraHHs XapuoBKX IIPOJAYKTIB, IIPOMUCIOBUX Ta iHIIUX TOBapPiB, PEYOBUH 1 Mare-
piaziB Tormo. Ha 3akoHOaBI0OMy piBHI TaKa MOXKJIUBICTD TIepea0daIaIacst miImyHKTOM
264.1.1 c1. 264 1IKY VYxpainu (B penaxiii 3akony Bix 31.12.2014 p.), mompasna,
cy0’ekTaMu 3/1IICHEHHST TAKOTO KOPUCTYBAHHS HaJpaM¥ BU3HAYAIKMCS IOPUIUYHI
ocobu i (izuuni ocobu-mianpuemii [4] .

CrpaBskHill 3MiCT HaBeIeHOI TPaBOBOI HOPMHM € HIMPIINM 32 ii OYKBaJIbHY (HOp-
MYJIy, 110 CTBOPIOE MOSKJUBICTH PO3MIMPEHOTO TJAYMAueHHS 1IbOTO MEPEeTiKy, ajiKe
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3a3HavyeHa B Hill [iSIBHICTH HEe OXOTIIOE BCIX MOKJIMBUX BUMA/IKIB KOPUCTYBAaHHS Y
MesKax TepPUTOPil YKpalHW MITHKaMK HAJP Y IIiJIsIX, He OB’ sI3aHKX 13 BU00YBaHHSIM
KOPUCHUX KOIIAJINH.

VY 1bOMy KOHTEKCTI He cJIijt 3a0yBaTu PO MOKJIUBICTD KOPUCTYBAHHS HAPaMU
Ta iX KOPUCHUMM BJIACTUBOCTSIMM, NIO HE TOB'SI3aHO 3 BUKOPUCTAHHSIM TTiI3€MHOTO
MIPOCTOPY Ha/P, 30KpeMa, MOXOAM Ta JOCTIPKEeHHS Tip, aJbIliHi3M, CIIeJIe0TyPU3M,
KOJIEKIIIOHYBaHHSI MiHEPAJOriYHOTO KaMiHHS, €KOJOTIYHUN TypusM Toiro. To6To
KOPHUCTYBaHHS ALJISTHKAMU HAJ[p 11032 Ii/[3eMHUM ITPOCTOPOM.

YwurHe 3aKOHOAABCTBO Yy cepi KOPUCTYBAHHS HaJpaMH y 1[bOMY aCIeKTi Mae
3HAUHY TIPOTAJINHY, aJpke BU3HaveHi ynHHUM KYnH Bumm xopuctyBanHs Hampamu,
30KpeMa JIJIsT T[iJIeld, He MOB'sI3aHuX 3 BUZOOYBAHHSIM KOPUCHUX KOTIAJIWH, TIOB’SI3yI0Th
Take KOPUCTYBaHHS (DaKTUYHO JIUIIIE 3 OCBOEHHSM ITiZI3eMHOTO TIPOCTOPY HAIP, 10 He
BIZITIOBI/IA€ MIICHUM CYCITITBHUM BiTHOCHHAM Y cepi 3arabHOTO Ha/[POKOPUCTYBAHHSI.

KopucHictb Hazip 17151 CyCHIIbCTBA TOJSATAE B TOMY, 1110 BOHU MOXKYTb BUKOPHUCTO-
BYBaTUCS HE TIIBKU SIK OCHOBHMU 3aci6 BUPOOHMIITBA (TIpK BUAOOYBaHHI KOPUCHUX
KOTIAJINH), a U K IPOCTOPOBO-OTEpaIiiHUil Oas3nc MisSIBHOCTI JIFOei Ta sIK MicIle
JUIsL peastizallii paBa rpoMajisiH Ha JIO3BI/UIS Ta BIANOYMHOK, 30€pesKeHHs Ta MOJIill-
IIEHH IX 3710POB’s, 3aJ0BOJIEHHS JYXOBHUX 1 KyJIBTYpHUX HOTpeb ocib (1pu Kopuc-
TYBaHHI HajipaMu JJIsl 11iJIel, He TI0B’I3aHUX 13 BUAOOYBaHHIM KOPHUCHUX KOIMAJIWH).

BifcyTHiCTh HaJIEKHOTO 3aKOHOABYOTO 3aKPITIJICHHS Y YUHHOMY 3aKOHO/IaBCTBI
MOPSIZIKY Ta CHOCOOIB 3araJbHOTO KOPUCTYBAHHS HAJIPAMU JIJISI T1iJIel, He TIOB'sI3aHIX
3 BUZIOOYBaHHSIM KOPUCHUX KOIAJIUH, MOKE CTBOPIOBATH Psi/l TPOOJIEM Ha TIPAKTHUIILI.

3arajibHe KOPUCTYBAHHS HaApaMU IS I[iJIeil, He MOB'sI3aHuX 3 BUAOOYBaHHIM
KOPUCHUX KOTIAJIMH, MOKHA BBaJKATH KOMILTIEKCOM Cy0’'€KTUBHUX MpaB 1 iHTEpeciB
Jiofied, 10 SKOro MOXKHA BiJIHECTHU Ti CKJIQ/IOBI MMpaBa 3arajbHOTO TPUPOJAOKOPUCTY-
BaHHS, SKi BOJOIIOTH BiIMIOBIIHUMY O3HAKaMH, a caMe CIIPSIMOBaHI Ha O37I0POBJIEHHS
Ta BIJMIOYMHOK HACETEHHs, Ha 32/[0BOJIEHHST €CTETUIHUX | eTUIHUX MOTPed TOIIO.

OCHOBHOIO TIPOGIEMOIO TIPAKTUYHOI peastisarlil mpaBa 3araibHOTO HaJ[POKOPUCTY-
BaHHS, ¥ T. 4. /IS T[iJIell, He TOB’SI3aHUX 3 BUI00YBAHHSIM KOPUCHUX KOMAJINH, CTA€E
cBobozia 1ocTyIy (Hi3UIHUX 0CiO 10 KOPUCHUX BIACTUBOCTEH HAP /IS 32/[0BOJIEHHS
cBOIX ocobucTux motped. ToOTO MpaBoO 3araJbHOTO HAJPOKOPUCTYBAHHS SIK PISHOBHU/L
IpaBa 3arajbHOTO MPUPOJIOKOPUCTYBAHHS B CyYaCHUX YMOBAX, HA HANLy JYMKY, TPaH-
chopMy€ETHCsT B IPaBO A0CTYITY (hiduuHUX 0CiO 0 KOPUCHUX BIACTUBOCTEH HAP IS
KOPUCTYBaHHS HUMK 3 METOIO peasizaiil ocoducTux norped (a1t ocobuctux norped).

3 TOYKM 30PYy ICTOPUYHOI CHIAJIKOEMHOCTI, TIPABO JIOCTYITY JI0 TPUPOJHUX (KOpHC-
HUX) BJIACTUBOCTEN HAJP MOKHA CIIPUIMATH SIK PO3BUTOK IOHSTTS IIpaBa 3arajb-
HOTO TIPUPOAOKOPHUCTYBAHHS, OJHAK ITPHU OiJIBII AeTaabHOMY JOCTIIKEHHI CYyTHOCTI
3arajbHOTO HA/[POKOPUCTYBAHHS BUSBJISIETHCS, 1110 1le BCe K IIBHU/IIIe HOBA IIPaBOBa
KOHCTPYKIIisl, 0 Ga3y€eTbCs Ha TOMY YSBJEHHI IIPO CyTh CYCHIJIbHMX iHTEpeciB B
cdepi HAJ[POKOPUCTYBAHHS, SIKE BIJINIOBIZIA€ ICHYIOUOMY CTAaHY IIPABOBOTO PETYJIIO-
BaHHsI 1 MPAKTUKK peai3ailii HOpM 3aKOHOJABCTBA, i B OCHOBI $IKOI 3a6e3redeHHst
JIOCTYITHOCTI HAJ[POBUX PECYPCiB, SKi He TOB’s3aHi 3 KOPUCHUMH KOTIAJTUHAMU, JIJIsT
0co6UCTOTO KOpUCTYBaHHs (CBOOOIN JOCTYILY 10 HUX).
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Bax/1MBO MiAKPECANUTH, IO HPaBO AOCTYIY Ma€ OLIbLI IMUPOKUI KOHTEKCT,
OB’ sI3aHWI 3 HASBHICTIO CYCIIJIBHOI 3aIliKaBJEeHOCTI B OpraHisarlii BUKOPUCTAHHS
NpUpoAHUX (KOPUCHUX) BJIACTUBOCTEN HA/IP B3araJi, sika MOBUHHA Peasi30ByBaTHUCS
3a Ps/IOM HANPSIMKIB, B TOMY UYMCJI 32 JIOTIOMOTOIO 3aCTOCYBAHHS MPOIIEYP Y4acTi
IPOMaJICHKOCTI B TPUHHSATTI pillleHb TPo 3abe3MedeH sl JO0CTYITY [0 JJISTHOK HaJp
JUISE 33JI0BOJIEHHS 0COOMCTUX 1OTPED.

BusnauasbHe 3HaueHHs JUis KBasiikaiiii Oyab-aKoro iHrepecy (hisuyHux ocio
SIK TiICTaBU IpaBa Ha JOCTYN /10 TPUPOAHUX (KOPUCHUX) BJIACTUBOCTEH HAAp Ma€
ocobucTuii (He OB sI3aHUI 3 T AMPUEMHUIIBKOIO AislIbHICTIO) XapakTep morped. Ile,
30KpeMa, MOXKYTh OyTH 0COOUCTI IOTPEOH €KOJIOTTIHOTO (TIEPEBAKHO PEKPEAITIHHOTO)
3HAUEHHSI, 1[0 PeaTi3yIoThCsi 6€3 BUIYUEHHsI KOPHCHUX KOMATIUH 3 HaJP.

Hanpuxiaz, y mpoieci J00MTeNbCHKOrO i CIIOPTUBHOTO pUbAIbCTBA peasisy-
I0ThCSI PI3HOMAHITHI IOTPeOU B CHIJIKYBaHHI 3 IPUPOJOIO, Y BIAOYMHKY, Y CIIOPTI,
no0yBaHHI BOAHUX GIOpecypcCiB IS CHIOKUBAHHS, 1110 HA/IA€ UM BUIAM €KOJIOTIYHUX
iHTepeciB BEJIMKY COIIaJIbHY 3HAUUMICTD.

Haii6ibin BasKIMBUM y PETYJIIOBAHHI 3aTaJlbHOTO KOPUCTYBAHHSI HAJPAMU [IJisT
1isieil, He MOB’sI3aHUX 3 BUI00YBaHHSIM KOPUCHUX KOTAJIWH, € 3a0e3MeUeHHsI 0T
COIia/IbHOI 0CTYITHOCTI. J[OCTYIHICTh 3yMOBJIIOETBCS CBOOOI0I0 A0CTYITY (hi3sUYHUX
oci6 10 npupoaHUX (KOPUCHUX) BJIACTUBOCTEH HaAp /s 3AIHCHEHHS I[bOI0 BULY
IPUPOZIOKOPUCTYBAHHS. Y CBOIO Yepry, cBOOOA TAKOTO JOCTYITY 3a0e3euyeThest Oes-
KOIIITOBHICTIO, & TAKOXK BIZICYTHICTIO HEOOXiTHOCTI OTPUMAHHSI CIIETIATbHIX J[O3BOJIIB.

Bapro Bkazatu Ha cripoOM JOCTIINTH BUKOPUCTAHHS HAAPOBUX JJISTHOK ISt
3aJ[0BOJICHHSI, HATIPUKIIA/], KYJIBTYPHO-€CTETUYHUX MOTPed JIOAMHHY, crerudika
KOPUCTYBAHHS SAIKUMU 31€0iJIbIIOTO TOJSITa€ Yy BUKOPUCTAHHI IIPUPOAHUX JIHKY-
BAJIBHUX Ta 03/[0POBUMX PECYPCIB i MPUPOAHUX 037I0POBUNX (DAKTOPIB, IKi BJIACTUBI
neBHil pisranii Haap [6, c. 78, c. 80].

Hacamriepesr MOJkHA BKasaT Ha pekpeartiiiHe HaJ[POKOPUCTYBaHHs, sike 0a3y-
€THCS HA IIJIBOBOMY 1 paIlioHaTbHOMY BUKOPUCTAHHI PeKpeariiHuX pecypciB Haipo-
BUX [IiJITHOK. Pekpeartiiiie Ha[pOKOPUCTYBAaHHS — 1€ KOMILJIEKC 3aXO0/IiB, TTOB'I3aHNX
i3 BUKOPUCTAHHSM TPUPOTHUX (KOPUCHUX) BJIACTUBOCTEH HAJP 3 METOIO 03/I0POB-
JIEHHS JIIOJAWHY, BiJIHOBJIEHHS 11 (Di3MUHOTO Ta TICUXOJIOTIUHOTO CAaMOIIOUYTTSI, PO3IIN-
PEHHS €KOJIOTIUHOTO 1 KyJBTYPHOTO CBITOTJISAMY. Pexpeartiiine HapoKOPUCTYBaHHS
3/IIICHIOETHCST HA KOHKPETHUX TEPUTOPISIX 3 TEBHUMM COIIaJIbHO-€KOHOMIYHUMM Ta
npuposauMu ymoBamu. CrucremMa pekpealiiHoro Ha/[pOKOPUCTYBaHHST (DOPMYETHCS
i/l BIVIMBOM 3POCTA0YMX MOTPed CYCHiIbCTBA B PEKPeaIiiHUX TTOCayrax Ta PiBHS
MPUAATHOCTI TTPUPOIHO-PECYPCHOTO TIOTEHITIATY MeBHOI JIMSHKNA HAJP AJs1 peKpea-
IIHOTO BUKOPUCTAHHS.

Y Hammx ymoBax, 3 PisHUX IPUYMH, IIPOIIEC Bi/[HOBJEHHS KUTTEBUX CUJI 4aCTO
HOCHUTH TPAJUIIINHO TAaCUBHUI XapaKTep i MOB'S3aHWN 3 YABJIECHHSM TIPO CIOKIN y
JIOMAIITHIX YMOBax SIK Kpary hopmy BiAounHKY. Takuii mizxiz mpusBoanTh 10 Hera-
TUBHHUX HACJIIJIKIB — 3pPOCTaHHSI B3AEMOIIOB’ I3aHNX (Pi3UYHUX 1 IICUXITHUX 3aXBOPIO-
BaHb, SIKi TIOCTYIIOBO MEPEXOSATh Y XPOHIUHI, TIOTIPHIYIOTHCS TTapaMeTPH 3/I0POB’S Y
qiTel i mifmiTKiB. Take cTaHOBUINE BUKJIUKAHE SK MOTIPIIEHHSAM CTaHy TTPUPOHOTO
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cepe/loBUINA, TaK i 3MIHOIO XapakTepy *KUTTEAISIbHOCTI HACEJEHHS Y CTBOPECHOMY
mcOaaHCi MiK XapaKTepoOM 3aTpat JIOJAWHU Ta iX BiHOBJEHHSIM. Y IUX YMOBax
IIPOIIEC BiITBOPEHHS TIOBHOI[IHHOI MpaIe3aTHOCTI MoKe OyTH 3a0e31edeH il TiTbKI
B pe3yJ/IbTari 3pOCTaHHs CIOKUBAHHS pekpealiiHux nociayr. Ha oMy 6GazyeTbes
MeInKO-610/10TiuHMIT YNHHUK (hOpMYBaHHsI TIOTPeO y peKpeariiHux Mocayrax —
HeOoOXiHICTh JIIKyBaHHSI Ta 03I0POBJIEHHST HACEJIEHHs Ha OCHOBI PUPOAHUX (KOpHUC-
HUX) BJIACTUBOCTeN Hazap [5].

Ha cdhopmyBanns nonuty Ha pexpealtiiidi mocayru y chepi HaJi[pOKOPUCTYBAaHHS
BaroMuil BILIMB Ma€ TaKOK TEPUTOPIaNbHUI YMHHUK, KU, Y CBOIO 4yepry, 3aje-
JKaTUMe BiJl T€OTOJIITHYHOTO TIOJIOKEHHST, HASTBHOCTI Ta 3a0e3MeYeHHsT KOPUCHUMM
(TIPUPOIHUMI) BJIACTUBOCTSIMK HAJP Ha JOBKOJUIIHIX TEPUTOPISAX Ta HaraThox
IHITUX YUHHUKIB.

Ha namy mymky, npu posriisi nuTaHHg QyHKIINH PeKpeariiitHoro HaJ[poOKoOpuc-
TYBaHHS CJIi/l KOPUCTYBATUCS TAKUMU T10JIOKEHHAMU:

— pekpeattist — 11e ¢rocib 3a[0BOJIEHHS JKUTTEBO BayKJIMBUX TOTPEO HACETECHHS Y
JIIKYBaHHI Ta BIJIMIOYMHKY, €JIEMEHT TIPOIECY BiJIHOBJIEHHS MpaIe3aTHOCTI;

— TIPU HaJIeKHIN opranisailii pekpeartiifHa AisJIbHICTh BUCTYIIAE K (hOpMa OCBIT-
HbO-BUXOBHOI JiSIJIBHOCTI;

— MpeTeHYIoUN Ha TIeBHI TePUTOPii, peKkpeariitHa MisyIbHICTh 0OMEXKY€E iCHY-
BaHHS 1HIIMX BUJIIB HAJPOKOPUCTYBAHHS, B T. Y. Y CIeEIiaJbHOMY IOPSI/IKY, SIKi €
€KOJIOTIYHO MEHII Ge3eqHIMI;

— BHCTYIIAI04YM K (hopMa MizKHAPOIAHOTO CIIBPOOITHUIITBA, PeKpealtiiiia Aistib-
HICTb, TYPU3M, 30KpeMa, BiJlirPa€ BAKJIUBY MOJITUYHY POJIb.

[ITe oMM TIPOSIBOM 3arajibHOTO HA/[POKOPUCTYBAHHA JIJIS 1IN, He TTOB I3aHUX 3
BUI0OYBAaHHSAM KOPUCHHX KOTIAJINH, € OCBOEHHSI TIPCHKUX TIPOCTOPIB Ta Tiedep /st 3a/10-
BOJIEHHSI OCOOMCTUX KYJIBTYPHUX, O3[0POBUKX, ECTETHYHUX, JIKYBAJTbHUX TOIIO MOTPED.

Topu — umMmaUti AIITHKY 3eMHOI TIOBEPXHI 3 Pi3KUMM KOJIMBAHHSIMU BUCOT 1 KOH-
TpacTHUMU (popMamu pesbedy, migHeceni Buiie 600 M Haj piBHEM MOPSI.

[Tewepa — mpupoaHa migzeMHa TTOPOKHUHA, TITO 3’ €THYETHCA 3 TIOBEPXHEIO 3eMJTi
onHuM abo JekiabkoMa otBopamu. [ledepr MOKyTh GyTH 3amOBHEHI MOBITPsSIM ab0
iHIMM Ta3oM (37e6iJIbIIOro pajoHoM abo METaHOM), BOIOIO, YaCTKOBO TBEPAMMMU
Bisikgagamu [3].

3aBIIKN Cy4acCHIM TEXHIIll TIPChKUX MPOXO/KEHb TIeYepr CTA0Th [OCTYITHUMU
SIK CIIesieosioraM, Tak i MacoBomy Typuctosi. Hacammnepes nieuepu — 1oCTiiiHI POBiJI-
HUKJ BOJIOTH BiJl TOBEPXHI KAPCTOBMX MACHUBIB /10 JuKepest. | Ko xouemo 30epertu
YUCTY TIUTHY BOJLY, CJIiJl cTapaHHo 3arnobiratu 3abpyaHeHHsaM 1redep i maxT. Kapcerosi
MTOPOKHUHU MAlOTh 3HAYEHHS 1 BeJIMKe HAyKOBe 3HAYEHHS, OCKiJIbKM BOHU — CBO-
€pijiHa «terra incognitas JJig JOCHIIHUKIB HAWPISHOMAHITHIIINX CIIEI[iaJibHOCTEeH:
Te0JIOTIB 1 KApCTO3HABIIIB, aPXEOJIOTIB 1 MaJEOHTOJIOTIB, 300JI0TiB i MOP(OJIOTiB-€BO-
JottionicTiB. I, HapenTi, meyepu — 1€ MOTEHIIMHO T[iHHI TYPUCTUYHO-EKCKYPCiliHi
00’€KTH, i TOMY BCTAHOBJIOBATH MPsIMY 3a00pOHY ab0 0OMEKEHHsI iX Bi/BiyBaHHSI
6ysn0 6 mpocto HeposyMmHO. [Tedepu MOKYTh CJAYTyBaTH i SIK CXOBWIIQ, SIK BUPOO-
HUYI PUMITIEHHS, /IS BIAIMOYMHKY 1 po3Bar Toio. OfnH 3 NOMyJAapHUX HUHI BUJIIB

170 © binosyc P. B., 2016



binosyc P. B. [lpagose pe2yito8aHHA 3a2a/1bHO20 KOPUCMYBAHHA HAOpamu 0714 Yinel, He N08’A3aHUX 3 ...

BUKOPUCTAHHS Ieyep — MiAzeMHuil TypusMm. HalimonyasgpHimmMu TypucTUYHUMUA
nedepamu B YkpaiHi € meuepu Mapmyposa ta Hepsona (Kpum), Muurku, Bepreba,
Bitposa, Kpummrasnesa (Tepnominbiumna) ta Atnantuga (XMeapHUIUNHA).

HaykoBe 3HaueHHsI reyep 3yMOBJIEHO HEOOXIJIHICTIO IX BUBYEHHS i OXOPOHH, 1110
3aJeXKUTD Bijl TOTO, [0 B HUX:

— 3jilicHIOEThCA 30ip pisHOMaHITHOI iH(OpMaIllil BYEHUMU PI3HUX HANPSIMIB
BITUM3HSIHOI HAYKH;

— 30epiraloThCsl CJIIM MUHYJIMX €I0X, SIKi 3a3BMYAll yKe 3HUIIEHI Ha MMOBEPXHi
3emu;

— Ipe/ICTaBJIeHUI OCOOIMBUN TUIT JAHIIIADTY — MeYepHHUIT;

— TPUBAJINI Yac iCHYIOTh KIIMAaTHYHI YMOBHU, OJIN3bKI 0 CTAOIMbHUX, IO CIIPUSIE
30epesKeHHI0 B Iedepax pisHOMaHITHOI dJiopu i dayHu, sika He 3MiHIOBalach yiKe
6arato coTeHb POKiB (HasIBHICTH €HEMIKIB);

— JKMBYTb 1 3UMYIOTb KOJIOHII PYKOKPUJIUX, OKpeMi BUU AKUX 3aHeceHi B Hep-
BOHY KHUTY, 1[0 CIIPHUSIE iX MOTIMOIEHOMY BUBYEHHIO;

Ha 6asi icHyiounx 1edep po3BHMHEHAa aKTHBHA CIIEJIE0JIOTIYHA 1 CIEeJIe0TyPUC-
TUYHA JIISJIBHICTD. 3BUYAMHO K, CJiJI BIAIMITUTH, IO CIEJEOTYPUCTUYHA JISLIBHICTD
Yyepe3 CBOIO MACOBICTb 3/1aTHA 3aB/IATH HETIOTIPABHOI TITKO/N TT€PBO3/IAHHOMY BUTJISLY
HAMTIONMYJISIPHINIMX TIeYep, TOMY MUTAHHIO OXOPOHU Medep HeoOXiJHO MPHUIiIsaTH
HaJIe)KHY yBary.

He cutix 3a6yBaT, 1110 B TipChKiil MiCIIEBOCTI ITPOKUBAE JIOCUTH BEJIHMKA KiJIbKICTh
mogeir (Kpum, Kaprati), i iX JKATTEAIANBHICTD MPSIMO 3aJI€KUTH BiJl MOXKJIUBOCTI
KOPUCTYBAaHHSI HABKOJIUIIHIMU [TPUPOJHUMU pecypcamu [J].

Bucnoexu. PerymoBantst yMOB 3/ilicHeHHsT (DI3UUHUMK 0COOAMU 3arajibHOTO
HAJPOKOPUCTYBAHHS /I 0OCOOMCTUX MOTPeD, 110 He MOB’si3aHi 3 BUAOOYBaHHIM
KOPUCHUX KOTIAJIVMH, 3aJI€5KUTD BiJ/l YSBIEHHS 3aKOHOABIIS MTPO BUYEPITHICTH HA/IPO-
BUX PECypCiB, TPO 3HAYYIIIICTh PAITIOHATHLHOTO HAJPOKOPUCTYBAHHS, CITiBBITHOMICHHSI
IHAMBIIyaJbHUX TIPAB TPOMAJISIH 1 KOHCTUTYIIHHOTO TIOJOXKEHHS PO MPUPOIHI
pecypcu SIK 3arajibHe HagOaHHs, a TAaKOXK BiJ HasSBHOCTI KYJBTYPHOI, COIiaJbHOI,
€CTEeTUYHOI TOIIO CKJIAJI0BOI MPaBa 3aTraJibHOTO HAJIPOKOPUCTYBAHHSI.

Amnai3 icHyI0UnX CyCHiIbHUX BiIHOCUH y chepi 3araibHOTO HAJIPOKOPUCTYBAHHS
B UepProBUii pa3 /la€ MiJICTaBu FOBOPUTH IIPO HEeHaJIeKHe 3aKOHO/IaBye 3aKPillJIeHHS
GaratorpaHHUX CYCIIBHUX BiTHOCHH y cepi 3iiiCHEHHS 3araJlbHOTO KOPUCTYBaHHS
HaJ[paMH, 110 00’€KTUBHO MTPU3BOAUTD JI0 CKJIA/HOIIIIB BUSHAYEHHS I[IJIICHOI KapTHHH
IIPABOBOTO PETYJIIOBAHHS 3arajJbHOTO Ha/[POKOPUCTYBAHHSI.
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Legal regulation of the common use of subsoil for purposes not related to mining

The article is devoted to the basic legal aspects of legal regulation of the common use of subsoil
Jor purposes not related to mining. An attempt is made to analyze and identify specific features and
embodiments of the subsoil on a common basis. Regulatory deficiencies are identified the issue and find
out possible ways to overcome the existing gaps in legislation on this issue.

The issue of legal regulation of public use subsoil for purposes not related to mining caused the
same problems as the general use of mineral resources for mining, such as lack of proper legislative
consolidation of bases, methods and procedures of such use on general principles.

General subsoil for purposes not related to mining is not associated with obtaining material and of
material wealth, and aims to ensure citizens’ right to rest and leisure, to maintain and improve their health,
meet their spiritual and cultural needs of others.

It is important to emphasize that the right to access a wider context associated with the presence
of the public interest in the use of natural (mineral) properties of the mineral resources in general,
which should be implemented in a number of ways, including through the use of procedures for public
participation in decisions about software access to the subsoil to meet personal needs.

Most important in the regulation of general use subsoil for purposes not related to mining is ensuring
its social accessibility. Availability conditioned the freedom of access of individuals to the natural
(mineral) properties of the mineral resources for the implementation of this type of nature. In turn, this
Jfreedom of access is provided free of charge, and no need for special permits.

Keywords: subsoil; law; general use; subsoil use; nature use.
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ICTOPUYHMI PO3BUTOK TA CYHACHA CTPYKTYPA
CYAOBOI CUCTEMU HIMEYYNHU

Ananisyemvcs  icmopis po3sumxy ma Qopmyeanns cyuacuoi cmpykmypu cyoosoi cucmemu
Dedepamusnoi Pecnybuixu Himewuunu, wummnuku, wo eniunyiu na éudu cneyiarizayii cyoie Himeuuurnu,
nopsidox 63aemo0il cydie 3 THWUMU OEPICABHUMU OPZAHAMU. 36ePMAEMBCL Y8A2A HA MEXAHIZMU
npueedenns cyooeoi cucmemu Himewuunu y eionogionicmes do edunux esponeticokux cmandapmis i
MONCIUBICTD 3ACMOCYBANHS NO3UMUEHO20 00C8I0Y Yiel kpainu y x00i cydoeoi pedpopmu ¢ Ykpainui.

KmouoBi cioBa: cynoBa Biajia; cyzioBa CHCTEMa; cyZoBa pedopMa; cyl; cTaTyc CYIJiB; Cyl0oBa
cucrema Himeuunam.
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BOOXPAHMUTEJIBHBIX OpranoB, HanmonanpHblil opuayeckuii ynusepcuter nmenn Spocaasa Mynaporo,
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e-mail: nazarov_ivan@ukr.net ; ORCID 0000-0002-2998-4483

Hcropuueckoe pa3BuTHe U COBPEMEHHAs CTPYKTypa cyaeOHoii cuctembl Tepmanun

Ananusupyromes ucmopust paseumusi u QopMuposanusi Co8PEMEnHol cmpykmypvl cyoeoHoll
cucmemvr Dedepamuenoii Pecnybnuxu Iepmanuu, axkmopol, nosiusswue nHa 6uobl CREUUAIUSAUUU
cydoe lepmanuu, nopsdok e3aumodeticmeus: cyoos ¢ unvimu 2ocyoapcmeenivimu opzanamu. Obpawaemcs
eHUMANUe HA MeXanusmol npueedenus cyoebnoi cucmemvt lepmanuu 6 coomseemcmeue K eOUHHIM
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€BPONEUCKUM CINAHOAPMAM U B0ZMOICHOCTID NPUMEHEHUS NOSUMUBHOZO ONbIMA IMOTL CIMPAHBL 8 NPOYECCe
cydebnoil pegpopmul 6 Yipaune.

KioueBsie cioBa: cyjebnast BIacTh; cyaeOHast cucreMa; cyaebnas pedopma; cylt; cratyc cyaei;
cyneGHast cucrema lepmanum.

ITocmanoexa npoonemu. Jlocsinx Himeuunnu ang Ykpainu € MOBYAJIbHUM,
OCKIJIBKU 1151 KpaiHa Ma€ CKJAJHY CTPYKTYPY CY/IOBOi CUCTEMU 13 BEJIMKOIO KIJIBKICTIO
CIeIiai30BaHnX IOPUCAUKINN Ta PI3HOIO KiJIBKICTIO PiBHIB y crertiasmizaiigax. [Tesamit
yac YKpaiHa Maja YOTHUPHUPIBHEBY CTPYKTYPY CYZ0BOi cucTeMu Ta, HakTUYHO,
YOTUPU Cy0Bi iHcTaHii. Ha icropuuHoMy J0CBiZi MU IepecBilYUMOCS, YOMY 151
Himeuunnu taka crpykrypa Oysa morpibHa, a B Ykpaiti ii edpekrrBHa poboTa Maiike
HEMOJKJINBA.

Cmyninve po3poonenocmi memu. Ctpykrypa cynoBoi cucremu Himeuunnu ta
IHIMX €BPOIENCHKUX KpaiH, icTOpUYHi eTany ix (popMyBaHHSI PO3IISIAINCS Y pobOTaX
Takux Buenux, gk T. B. AnapoBa, A. C. Besnaciok, I. T. Epmomun, H. A. Konokosios,
I. €. Mapoukin, C. I [TaBaikos, L. JI. Tlerpyxin, C. B. IIpunymbkuii, B. A. PxeBcbkuii,
X. V. Pycramos, B. B. Cepmiok, H. B. Ci6isboBa, B. A. Tymanos, B. 1. [IIumikin,
M. B. Aposa ta iH. Ane mosa iX yBarowo 3aJUIIUJINCh TPUYUHU (POPMYBaHHSI
CyJacHOI CTPYKTypu cynoBoi cuctemu Himeuunnu, He TpoBOAMBCS I aHAJi3 TOTO,
SK iICTOPUYHUN TIJIIX PO3BUTKY ITi€T IepsKaBU (POPMYBaB BUIN Ta KOMITETEHITIIO CYIiB.

Buxnao ocnosnozo mamepiany. Meneparuaa Pecriybmika Himeuunna wase-
JKUTD /10 TUX KpaiH, ZI0CBiJ Cy/I0yCTPOIO SKUX 3AMI03UYYBaBCS IHITUMU JlepKaBaMU.
Haramaemo, mo Himeuumna — kpaina 3 poMaHO-TePMaHCbKOI TPaBOBOi CiM'l, dKa
BUHWKJIA B PE3YJIbTaTi €BOJIONII PUMCHKOTO TpaBa i OXOILIIOE OibIIiCcTh Kpain
KOHTUHEHTATbHOI €Bponu. 3a creru@ivHuMU 03HAKaMU ycepeinHi 1€l mpaBoBoi
ciM’1 MOKHA BUJUIJIUTH JIBI TPYIIN: POMAHCBKY 1 T€PMaHCBKY.

HesBaxkatoun Ha Te, 110 PUMCbKe IIPAaBO JlyKe BIIJIMHYJIO HA CTAHOBJEHHS
MPaBOBUX CHUCTEM BCiX €Bporeiichbkux KpaiH, y Himeuuwnni itoro Bmius OyB
suavHinmmMm, Hixx y @pantiii it Aurmii. Cesiernna Pumcbka iMiiepist HiMeIIbKUX Hallii,
11e He OfIepKaBIIU TAKOTO CTaTycCy, Bejie BiIiK Bij 843 p. (imnepiero Himerbke kopo-
JiBcTBO crtane B 962 p.). Ilepioan Besinye3HOro BIJIMBY YepryBaaucs i3 3aHenaioM,
HOCTYMOBO Ha ii Tepuropii GyJio yrBopero 6s3bko 300 He3ameKHUX JepikaB, KHs-
3iBCTB Ta BimbHUX MicT [1, c. 766]. Ha teputopisix Himerbkoi iMmepii immepaTop MaB
TIeBHI CyZIOBI TIpeporaTuBh. 30KpeMa, BiH TOJIOBYBaB y BepXoBHOMY Cy/Ii, 1110 PO3TJIsi-
JIaB CIIPABU y TePIIiil IHCTAHIIIT I SIK OCTaHHA amesdIiiHa IHCTaHIlid. Y cropax Mix
BacaJaMu iMIIepaTop 3/iHCHIOBAB (DYHKITIT Cy/ly OCTAHHBOI iHCTAHIIII.

Coig migkpecauty, 1mo ¢eoganbhe npaBo HiMedunnu Gijibliie CIpusaio BacaaoBi
[2, c. 41]. Tle mosicHIOETBCST ICTOTHUM TTOCTAOTEHHIM TEHTPAIBHOI iMITEPCHKOT BJIa/IH
1o XV ct. [lentpanpha Bjiajia yepe3 HU3KY IPUYMH He 3MOIJIa 3TyPTYBaTH HABKOJIO
cebe beomabHUX GAPOHIB, Y CHITY YOTO cTaja 301JIbIIYBATHCSI CAMOCTIHHICTD HiMeIlb-
KUX KHsI3iBCTB. P031po6JeHicTh MOMITHYHOT BN MEPEIKOANIA CTAaHOBIEHHIO
i1 KOHCOJIia1lii 3arabHOHIMEI[bKOTO NPUBATHOTO TPaBa, a TAKOX CTAHOBJIEHHIO
3araJibHOHIMeIbKOI cyoBoi cucremu [3, ¢. 138—147]. CinabkicTh 1eHTpai30BaHO]

174 © Hasapos I. B., 2016



Hasapoa I. B. cmopuyHuli po38umok ma cy4acHa cmpykmypa cy0o8oi cucmemu HimeyyuHu

HOJITUYHOI BJIaJIM MOSICHIOBAJIA i CJIa0KICTh IMIIEPCHKOIO CY/Y, BiICYTHICTh II€HTpa-
JII30BAHOI Cy/I0OBOI cucTeMu. IMIepcbKuii ¢yl MaB IOCUTh BY3bKY KOMIIETEHIIi0, He
MaB TIEBHOTO MiCI[sI PO3TalTyBaHHA 1 TOCTIHHOTO cKaaay cyaaiB. CymoBa pakTuKa
MaJjia JIUIIe perioHaJibHe 3HAYeHHs, Y Me)KaX OKPeMHUX HiMelbKuX jep:kaB. Kosxen
HIMeIbKUI KHsI3b OasKaB BOJIOITH Y CBOIil JiepskaBi MOHOIIOJIIEIO Ha ITpaBoCy s [4,
c. 46].

Bimomuii yuennii i nmomituk XIX ct. mpodecop bepraincbkoro yniBepcurery
Pynonbd Tlueiict 3aznauas, mo cygoBa Biaana HiMeuunnu cepennix cTONiTh He
CIIpaBJIsijlacs TIOBHOIO MIipOIO i3 3aBJaHHSIMU, dKi HA Hel TOKJIAJlaiu, yepe3 Te, 1110
CYIOyCTpiii He OYB yJIAIITOBAHUN TaKMM YMHOM, 100 3a0€3MEYUTH MOKIUBICTH
BUPIMIUTH BCI BUHUKAIOYI KOH(IIKTU B Cy/Ii W Cy/U Jy’Ke 9acTO BiJICUJIAJIN TTPOXa-
YiB 10 MPUMITUBHOI cucTeMu camojoroMoru [5, ¢. 69]. IIpu mpomy Imia cuctemMoro
CaMOJIONIOMOIY PO3YMIBCSI JI03B1JI KOKHOMY YYaCHUKOBI CIIOPY Y3STHUCS 10 30poi, 11100
TaKUM TIJIIXOM 3HUIIATH HecTpaBeyiuBicTh. KpiM TOTO, BIZICYTHICTD AiSIIBHOI Cy10-
BOI BJIA/IM HAJ[ TIPABJISTYNM JIBOPSTHCTBOM JlaBajia iM MIMPOKY aBTOHOMIIO, YMM BOHM i
KopucTyBasucst. Take CTaHOBUIIE MPU3BOIIIIO JI0 JIOTIYHOTO BUCHOBKY TTPO HE0OXijI-
HICTh IEHTPaJIi3allii CyZIoBOI CUCTeMU ¥ PO3IIUPEHHS ii KOMIIETeHIlii. Y pe3yJbraTi
Oy 3acHOBaHI BEPXOBHI cyau y cdepi HUBILIBHOI il KPUMiHAJIBHOI FOPUCIUKILI 3
GakaHHSIM MOIIUPUTH iXHIO KOMIIETEHIIII0 Ha TepUTOPiio Beiel immepii. Oanak He Bei
HiMeIlbKi JlepKaBu Iie cripuitHsmu. Tak, ABCTpis ycyHyJacs Biji iMIIEPCHKOTO Cyay
i3 camoro nouarky, a IIpyciga 3 XVIII cr. Bignosiano BepxoBuuil nuBiabHUA CyJ
MIPOJIOBIKYBAB iCHYBATH il PO3TJISIIATH CIIOPH BiTHOCHO YPsiiB OL/IBIN APiOHUX KpaiH
imMrepii. Y paMKax KprMiHAJIbHOI IOCTHIIII TaKOK OYB CTBOPEHUI aHATOTTIHUIN BUIIHIA
CY/L 3 KOMIIETEHIIIEIO 100 BCiX cy6’eKTiB imMrepii y Burisiai IMmepchkoi mpuaBopHoi
pamu (anasor aHrJificbkoi KoposiBebKoi J1aBn) sSIK KpUMiHATBHUH CY/I Ha/l BacaJaMu
iMTIepii, TJIaBOIO i Cy/A/ef0 SIKOTO CTaB caM KOPOJib. AJie 31 3MEHIEeHHSM BJIan
KOPOJIsI 3MeHIIacs i komrereritist [IpuaBopHOI paau 3 0OMesKeHHsIM 1i i1, sIK i y
BUTIAJIKY 3 BepxoBHUM 1uBiIbHUM cyznoMm [5, c. 71].

Imrepchbki cyamu Oy BEpXOBHOIO iHCTAHINEI B IOPUANYHUX, (PiHAHCOBUX
i mosrineichbKUX NMUTAHHAX, 1106 HeoOMeKeHe MichbKe HpaBJiHHS Ha MICISIX He
MPU3BOJIMIIO JIO 3JIOBXKMBaHb [5, ¢. 95]. OxHak peasii GyJu Taxi, 1o jepkaBa BU3HA-
Bajia MPaBOBi JOMaraHHs TMiJaHUX, BU3HAYAJMA CY/IU, KOMIIETEHTHI X PO3TJSAaTH,
dhopmy posriisiay, aje, o cyti, Oysa Gescuiaa ix BUKOHaTH. JIeSKO0 Mipoio CyIoBi
dyHKIT iMepii Oy 3B’sI3aHi 110 pyKax MPaBUJIOM, BiIMOBIHO /10 SIKOTO iMITEPCHKI
CY/IOBI BUPOKH IIO/I0 BacaiB MOXYTb OyTU 3BEPHEHI JI0 BUKOHAHHS TIJIBKU Yepes
ypsiL KpaiHM, a CTOCOBHO YJIEHIB YpPsify KpaiH imiepii — TiJbKu JupeKkropamu abo
HAYaIbHUIBKMMU KHSA3SMU OKPYTY. ToMy Ha MicCIIX y Mipy ocsabJieHHsT iMIIEPChKUX
CylliB Ha iX 3pa30K CTBOPIOIOTHCS HOBI BEPXOBHI aleJsisililiHi cyau, BEpXOBHI
NPUABOPHI cyau abo BePXOBHI TpUOYHAJIM, TIPU KOMILJIEKTYBaHHI SIKUX BigOyBCs
nepexij Bif meddeHChbKOTO YyCTPOIO /10 MOCTIMHUX TTOCA0BUX MICIlh 1 KOJIETii.
Ak mepra iHCTaHINSA TPOJOBKYIOThH MpaIoBaTH MicleBi ¥ BoTuuHHI cyau. [Ipore,
He3BaXKalouM Ha TPY/HOIII, OB’ SI3aH1 3 BEJUKOI KiJBKICTIO CYIiB i BiJICYTHICTIO
YiTKO TMPaIioiovoi Cy/I0BO1 CHUCTEMU B IiJIoMYy, Ha AyMKYy Pynomabda [meiicrta, y Ti
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yacu HiMeIlbKi Cyau 3AIMCHIOBAIN 3aXUCT CBOIX MiJIaHUX Kpallle, Hi’K aHTJiNChKI
abo dpaniyspki [5, ¢. 110].

Y 1866 p., micss Biitau mik [Ipyciero it ABcrpieto, Gya ctBopera Koudemepartist
[Tisuiunoi Himeuuwnu, mo Oysa ailicHO© (demepaTUBHOIO AEPKaBO, IO
CIIPUYMHUIIO TIO/IAJIBIITY YHi(hIiKaIlIo 1paBa, y TOMY 4uCJi Uy cdepi cyzoycTporo.
bysio BcTanossiene miaAnopsAAKyBaHHSA JEePKABHUX OPTaHiB MPUHIIUITY 3aKOHHOCTI,
1Uist 3a0e31eueH st JOTPUMAHHS SIKOTO YBeleHa a/]MiHICTPaTHBHA IOCTHUIIIS.

Y 1877 p. Oysi0 NpuUitHATO YCTaHOBJIEHHS CYAOBUX 3aKOHIB s Himerbkoi
iMIepii, YMM BU3HAUYAJIWCS 3arajibHi npaBusa (OPMYBAHHS U JiSIIBHOCTI CyNiB
OPZIMHAPHOI I0CTUTIIl, JJI PO3TJLAY BCIX IUBIIBHUX U KPUMIHATbHUX CIIPaB, SKi
He TAnajadu i I0PUCAUKIN0 aAMiHICTPaTHBHUX ab0 0COOJMBUX CY/AIB Ha BCiii
tepuTopii IMmepii, Ta JaBaBcst JO3BIJ COIO3HUM JlepyKaBaM CTBOPIOBATH 0COOJIMBI
cyau [6, c. 1-2]. To ocobauBux cyaiB MOTJIH OYTH BifiHECEHI MUTHI Cy/I1, OOIIMHHI,
peMicHMYI, a TAKOK CYAU JJIsL PO3LJISILY CIIOPIB y cepi npuBiieiB, 00TIKeHb, PO3/Li-
JIiB 1 KOHCOJTIATIiH, 3aTaTbHUX BOJIOIiHD, TTOMINIAIIBKO-CEISTHCOKUX PO3TJISIIB Ta iH.
(§ 14 Ycranosienn). Cyan Oyiu BUsHa4YeHi sIK He3aJIesKHi, IepsKaBHi HOCIT CymoBOi
Baaau. CyloBy cHCTEMY CTAaHOBUJIM OPAMHAPHI cyau it ocobmBi (crertiamrizoBani).
Jlo opauHapHUX Cy/IiB Oy/IM BiJHECeHI AIbHUYHI CyIU il JIaHATepPiXTH, 0Oep-IaH-
repixTu i iMIepcbKkuil cy.

JimpbHUYHI cyIn MOTJIM CKJaMaTUCSA SK 3 OJJHOTO CY/Ji, TaK i 3 MEeKiJbKOX i
PO3TJIsI/IaU BiJTHECEH 10 IXHBOI KOMIIETEHIlii IUBIJIbHI cripaBu 1o cyTi. [lis posrisay
KPUMIHAJIBHUX CIIPAB NPU JIJbHUYHUX CyJZax CTBOpIoBajucs meddenrepixtu —
KOJIETIaJIbHUH CKJIAJ CYy/ly 13 CY/UIIB MIJIBHUYHOTO Cyly ¥ ABOX TeddeHiB.

JlanrepixTtu Takoxk OyJM cygamMu IEpIIoi iHCTaHIl, OAHAaK OiJIbIIUMU, MaIn
BHYTPIMIHIA CTPYKTYPHUN TOJiJ HA IMBIJIBHY W KPpUMiHAJbHY KaMepu (mpu
HEOOXiIHOCTI — Kamepy /IJIst TOPTOBEJIbHUX CIIPaB) i Oy KOMIIETEHTHI PO3TJIsIaTh
OiJTbIN CKJIAIHI IMBIABHI I KpUMiHAJIbHI CIIpaBH, a TaKOXK aleJssilil Ha pillleHHs
JMITbHUYHUX CyAiB. [l po3risaay neskuX KaTeropil KpUMiHAJbHUX CIIPaB 1IPU
JIAHTePiXTax Mir yTBOPIOBATHUCS CY/l NPUCSIKHUX, 1[0 CKJAJABCS 3 TPbOX CYAIB 1
JIBAHAIISATH TPUCSIKHUX.

ObepuatrepixTi GyJIi HACTYITHUM PiBHEM CYI0BOI CHCTEME I MaJId KOMIIETEHIIITO
POSIJISIIATY ATIeJIAIil Ha pillleHHsT TaHTePiXTiB a00 peBisii pilieHb MTbHUYHUX CY/IiB
3 IUBIJIBHUX 1 KPUMIHATBHUX CITPAB.

Y cBoto uepry IMmmepcbkuil cyn 3/iCHIOBAB MEPETJisd]] OCTATOUHUX CY/IOBUX
piteHb 06epIaHTePIXTiB y MOPSIAKY PEBi3dii, a TaKOXK PO3TJSIaB CKapru Ha ixXHi
pillleHHs y IUBUIBHUX CIIPaBax; PO3TJISA/AB JlesiKi KPUMiHAJIbHI CIIPaBU dK Tepiia
I ocTaHHA IHCTaHIlid, 3/ICHIOBAB IepPerJis/] BUPOKIB y KPUMiHAJbHUX CIIpaBax y
MOPSIIKY PeBisii.

[Mpoitmosmu yepes Ilepmry it [Ipyry cBitosi Bitinu, @ PH, nposiBuiu
Bi/NOBiHI pehopmu, BiiHOBMIIA «POMAHO-TePMAHChKY» criaamuny [2, c. 50-57].
byno mepeocmucieno posib Ta GyHKINO CYy0BOI CUCTEMHU, & TAKOXK CYTHICTh
npasa. HiMelbKi 10pyCTU MMOBOEHHOTO TEPIOY MUCAJH, MO HAIUCTCHKUN PEKUM
BUKOPUCTOBYBAB CY/IOBY CUCTEMY y CBOiX 3JIOUMHHUX IIiJISIX 32 JIOIMOMOTOIO ifiel
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no3utusiamy [7, c¢. 1807]. KonTuHenTambHa €Bporielicbka Tpaauilis, 0 PO3TsgaIa
CY/ULIB SIK TIOBHICTIO MiZIOPSIIKOBAHUX 3aKOHY, OyJia 3MiHEeHa I1i/l BIVIMBOM JI0OBEIEHOI
HECTIPaBe/IJTMBOCTI, SIKY BCTAHOBUJIN cyau HanmcTehbkol Himeuunnm |8, c. 276]. Tomy
utii cyaun OPH micss BifiHM MPOroJiocuiv 3aKOHU, MPUHHATI 32 HAITUCTCHKOTO
pEeXRMMY, HIKIEMHUMHU, OO BOHU SIBHO CYNEPEYUJN OCHOBOMOJOKHUM TPUHIHIIAM
CIIPaBEJJIUBOCTI.

Y wami yacu y Himeuunni goctatHiM 4MHOM c(OpMYIbOBAHUIN MOHATIHHUI
amapat y cdepi cyzoBoi Biaau, 0COOJUBICTD SKOTO IMOJISATAE Y AOCUTH IMIMPOKUX
(3aramphux) dhopmysoBanHsax. CymoBa BIaa POTIASIAETLCS K OCHOBHE TTOHSATTS,
10 OXOIIJIIOE CYITYTHI, Taki K CyZIOTOBOPiHHS, CY/I0BA CUCTEMA, CY/IIBCbKUI KOPITYC,
3nificnennda npasa. CyzioBa cucTeMa BU3HAYAETHCS SIK 1EHTPaJbHA JaHKa €JIMHOL
CHUCTEMU CIIJBHOTO (DYHKIIOHYBAHHS SIK CY/IiB, TaK i1 MOB’SI3aHUX i3 HUMM 1HIINAX
JIepsKaBHUX OPTaHiB, SIKi 3/[IHCHIOIOTD MOMEPEHIO AISIbHICTD 1 MPUHMAIOTh OCTaTOUHI
pitreHHs, HeoOXiAHI /I peasisaiii 3aKOHY y BHITaKaX yCTaHOBJIEHHS IIPAaBOBUX
(akTiB TIOpyTIeHHS TIPpaB i 000B’sI3KIiB yY4aCHUKIB mpaBoBoro obopory [9, c. 206].

Take dbopmysIOBaHHS CBITYUTH TIPO Te, 1O CYAW HE JIUIIE YTBOPIOIOTH BJIACHY
CY/IOBY CUCTEMY, ajie ii pa3oM 3 iHIIMMM B3a€EMO3AJEKHUMU OPTaHaMu — €IMHY
MIPaBOOXOPOHHY cucTeMy. B yKpaiHCbhKiil MpaBOBill JTOKTPUHI TaKa MO3UIlI HUHI HE
BITA€THCS, Y HIMEIbKIN IOPUANYHIN JiTepaTypi e poMinyounit miaxia [9, c. 207].
MoskHa TIPUITYCTUTH, 1110 TaKa TOYKA 30PY JOMIHY€E 4Yepe3 PO3yMiHHSI CKJIaJHOCTI
MPOIIECY CYZIOBOTO 3aXUCTY. Y TOMY PO3YMiHHI, 110 (PYHKITIOHYBAaHHS CYIY SK XOPO-
IIOTO TOJAMHHUKOBOTO MEXaHi3MY 3aJIe;KUTh He TiJIbKHW BiJl CY/I, 110 PO3TJISIAE
cripaBy, ajie i Bij iHmmx oci6. /o HUX HajiexkaTh He JIHIIe 0CcOOM, 10 JHI0Th MPH
cyznax (cyaui, IIPOKYPOPH, JOMOMIKHI i KaHIEJSPChKI MpaIliBHUKK), aie il ocobu,
SKi [I0Th B OTOYEHHI cyxay i ski 3a0e31e4yioTh HaJaHHs IPABOBUX KOHCYJIbTAIIi,
BUKOHAHHSI CY/JOBUMX PillleHb, CIyKOOBWIT HATJISI, IOCTUIIIHE YIIPABIIHHS TOIIO.
Came uepe3 po3yMiHHS 3araJbHUX 3aBaHb, BUKOHYBAHNX BCiMa 3a3HAYEHUMU OCO-
6aMu, 3HAYUMOCTI JIiSJIBHOCTI KOJKHOTO 3 HUX JIJIsT 3a0€31eYeHHsI CY/I0BOTO 3aXHUCTY
rpoMajisTHiHA i BiOyBaeThest 00 €IHAHHS CYJIOBUX OPTaHiB 3 iHIIUMU J€PsKaBHIMMU
il HelepKaBHUMM OpraHaMy I yCTaHOBaMM B €IMHY, OLJIbII 3araibHy cucteMy (Hix
CyZI0Ba) — CHCTEMY ITPABOOXOPOHH.

Ha Bigminy Bix Gisbmrocti iHmumx Kpain, y HiMeuunsi € m'sath pisHUX rajyseii
IOPUCAUKINI, IKi MIIOTh 30BCIiM He3aJeXHO oaHa Bif oxHoi. /o HUX HasexXaTb:
1) 3arasabni cyam (1110 3AiMCHIOIOTH UBIJIbHY 1 KPUMIHAJBHY HOPUCAUKILI);
2) aaMmiHicTpaTuBHI cyau; 3) cyau y TPYAOBUX cnopax; 4) ¢diHaHcoBi cynu;
5) cormianabHi Cy/Iu.

Kosxna ranysb cyqoBoi cuctreMu o4oi0€Thest ¢BoiM DenepasbHUM CYy0M
SK BUIIOIO iHCTAHIIE€I0 3 KOHKpeTHOI 1opucaukiiii. Kpim toro, nie @enepanbuuit
Koncrurytiitnuii cyz, 1o BUHOCUTD PillleHHs 3 KOHCTUTYIIWHUX MMATaHb 1 /il 3aKOHiB,
NPUIHATHX TapaaMenToM. Bumti cyan HiMeuuntu mepeOyBaioTh He B CTOJIHIL KPaiHHM,
a B IHIIUX MICTax, /e BOHU iCTOPUYHO PO3TANIOBYIOThCs. [Ipokyparypa mepebyBae
1IpHU cy/laX, ajie BOHA He I[eHTPaTi30BaHa i He Ma€ MPAMOTO MiATOPAAKYBAaHHS 1EHTPY.
Opranizaiiiino BoHa 1OB’sI3aHa 3 OpPTaHAMM YIIPABIIHHSA IOCTHUIlI€I0, 3BUYANHO 1€
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MiHicTepcTBa 0CTUIT (egepallii abo 3eMeJIb 3a1eKHO BiJ BULY Cyay — (deaepanbHuii
cyz abo cyz 3emuri.

Hesig II. Konpaar, anasizyiouum Taky CTPYKTYpPY CYHLOBOi CHUCTEMH,
oxXapaKTepu3yBaB ii dK JeleHTpaslizoBany, aje He posjineny, axk y CIIA, na
(demepanbHy cynoBY cucteMmy U cynoBi cucrtemu cyb’ektiB denepartii [10, c. 242].
Mexenzpa I1. Cinrx tak camo migkpecanB crerudiky cyzoBoi cuctemu Himeaunan
MOPIBHSAHO 3 iHMUMHU (eflepaTUBHUMU JIepsKaBaMy, I SIKUX XapaKTePHUH O
cyaiB Ha cyau deaepanbHi it cyau cy6’ekti denepartii. CymoBa cucremMa €nHa, aje
PETYJIOETHCS SIK (hpeflepaTbHIM 3aKOHOABCTBOM, TaK 1 3aKOHOIABCTBOM 3eMeJib. Buiti
CY/IH, IO OYOJIOIOTh KOKHY IOPUCAUKIN, (DIHAHCYIOTHCS, YIPABISIOTHCS i 3a0€3-
MeuyoThest KagpaMu dezepaliieio, a iHmi cyan — cyb’ekramu deneparii [11, c¢. 183].

[IpaBoBe perymioBanus cynoycrpoio Himeuunnu mae meBHy crenudiky. Ax
Bizomo, Himeuunna — 1e ceepatuBHa aepxasa. BigamosigHo cy0’extu dhemepartii —
3eMJIi MaloTh MEeBHY aBTOHOMIIO, Y TOMY YHUCJi i MPU CTBOPEHHI Ta NMPaBOBOMY
peryioBaHHI [istIbHOCTI OifbITOCTI TPAaBOOXOPOHHUX opraniB. Hampukiarn,
3aKOHO/IaBCTBOM 3€MeJib PETyJIEThCS JisIbHICTh OPTAHIB OCTUINIT, O],
opuanaHa ocBita. Ha ¢enepaspHoMy piBHI NPUHIIUTIOBO BiJICYTHI clemiagabHi
3aKOHW TIPO MTPOKYpPaTypPy, MiHICTEPCTBO BHYTPINIHIX CTpaB, MOJIiMii, OCKiJIbKHI
I[i OpraHu He € IleHTpasizoBaHuMU. BoaHouac nuTaHHs BiJIHOCHO CYAOYCTPOIO,
CYIOUYMHCTBA I CTATyCy CYJIIB PETYJIOI0ThCA caMe (ejiepaTbHUM 3aKOHO/IaBCTBOM,
10 TTi/IKPECJIIOE HASABHICTD TIPUHITUITY TIeHTpasizaliii cy1oBoi cuctemu Himeuunnu i
MiATPUMKY OiJIBIIIOCTI €JIEMEHTIB IIPUHIIAITY €HOCTI, He3BayKarouM Ha (pesepaTuBHICT
KpaiHu. Ajte, TOTIPU CUJIbHY TEHEHINIO JI0 TIEHTPaTi3allii, eTeHTpatisaiiis CHCTeMT
3aJIUIIAETHCI 3HAYHOTO.

Tak, manpuxiaan, denepanpanii 3akon «IIpo 3aranpri cyauns [12] maxginsge
ypsaau 3eMelnb, cy0’exTiB (emepaliii, noBHOBakKeHHIMU y cepi perynaioBaHHs
KOMTIETEHITii ¥ MOPS/KY 3/IICHEHHS AISJIBHOCTI MICIeBUX, PETIOHAJbHUX 1 BUIINX
perioHaJbHUX CYZiB. 30KpeMa, 3aKOHAMU 3eMesb MOKe BU3HAYaTUCS a) TOPSI0K
poBeleHHsT BUOOPIB CyMIiB M0 CKJIaay mpe3uil 3araibHux cymiB (4. 3 cr. 21Y
3akony Himeuunnu «IIpo sarasbHi cyau»); 6) IOPUCAUKINS MIiCIIEBUX CY/IiB, 110
JIIOTh HA TEPUTOPIi OZIHOTO PerioHaTbHOTO Cyny (IXHS KOMIIETEHIisI PO3MOMIISIETHCS
3 TaKMM PO3PaxXyHKOM, MO0 HABaHTa)KEHHsI Ha OJHOTO CYIIO Y BCiX MiCI[€BUX
cymax Oy npubimsto ogHakosi — cr. 22C 3akony Himeuunnu «IIpo zarasbhi
cyau»); B) MicleBMii ¢y, 1o posrisgaTuMe Bei (ab0 MeBHY 4acTHHY) ciMelHi
CIIOPYW Ha TEPUTOPil IOPUCAUKILNT BUMIECTOSANOTO PETIOHATBHOTO CYNY, SKIO T1e
CrpusiTUMe 3a0€311eUeHHIO €[HOCTI CYZI0BOI IIPaKTUKHU, KOHIIEHTPaIlii MaTtepiaiB st
pUCcKOpeHHs iXHbOTO po3risny (cr. 23C 3axony Himeuunnnu «IIpo 3arambhi cymams).

Ypsanam semesib HajaHe TaKOXX I[IPaBO BiANOBIIHUM aKTOM 3MiHIOBATHU
IOPUCIUKITIIO CY/IB 1 /IesIKi CITpaBH, MiZICYIHI PETiOHAIbHUM y TIEPIiil iHCTaHIIi],
nepeaBaTi Ha PO3TJIS/ M0 CYTi MICIIEBUM CyiaM a0o0 IHIINUM PeTiOHATLHUM CYIaM.
3oKpeMa, HaeTbcs PO PO3TJiA] KpUMiHAJAbHUX cipaB. BianosizHno 1o 3akony
«ITpo 3aranbhi cyau» (crarri 74, 74A) crupaBu Mpo HAMOLIBII TSUKKI KPUMiHAIBHI
3JIOUMHM CJIYXAIOThCSI MO CYTi perioHaJbHUMU 3aTaJibHUMU CYyJIlaMH 1 caM 3aKOH
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JIa€ TIepesTiK 1UX 3JI09MHIB. Ajte faii, y cT. 74D roBOpHUThCS, 10 PO3TISI AEIKAX 3
repepaxoBaHUX BUJIIB 3JIOUYMHIB 3 OJIHOTO PETIOHATILHOTO Cy/Iy MOKe OyTH HepeiaHuit
JUTST PO3TJISILY TIO CYTi MEBHOMY MiCI[eBOMY Cyay abo iHIIOMY PerioHaJIbHOMY CYy
YPSIZIOM 3eMJli. Y 1IbOMY pasi WeThCsl He PO OJIHY KOHKPETHY KPUMiHATbHY CIIPABY,
a Mpo BUJI KPUMIHATLHUX CIIPAB, sIKi MOXKYTh OYTH Hepeiaii Ha PO3TJIS HIIOTO CYLY
3 MipKyBaHb 3a0e3Ie4eHHs] OJJHAKOBOI'O HaBaHTaKEHHs Ha CYIIIBCHKUI KOPIYC i
3abe3IeyeHHsT 3HUKEHHST CTPOKIB 1 BUTPAT Ha PO3IJIS] TAKUX CITPAB.

HesBazkaroum Ha Te, 1Mo cygoBa cucremMa HiMedumHM MOJIISETbCSA HA T1'SITh
pi3HUX, ajie PIBHO3HAYHMX CYJOBUX Tajry3el, yCi BOHW YTBOPIOIOTh €IMHY CYIOBY
BJaay B Macuitabax demepariii i exnicts mpaBocyis 3abesneuayerbest CribHUM
ceHatoM BUIUX ¢efiepaJibHUX CY/IB K IOPUCAUKIIIHHUM OpraHoM deneparrii.
Kowmmerentiis, ckiaz i cygounacTBo CHiJIBHOTO CEHATY PETYJIOI0THCS 3aKOHOM PO
3abe3reueH st €HOCTI MpaBoCcy st BUIUMU deaepanibaumu cynamu. CrigbHUR
ceHaT TPUIMAE pillleHHs, SKIO OAWH i3 BUIUX (efepaJbHUX CYIB YXUISIETHCI
i1 9ac PaBOCY/Ist Bi/l PillleHHsT 1HIIIOTO BUIIOTO (helepabHOTO CyIy abo pilmeHHst
Cninmbroro cenary. /lo ckmagy CrmisnbHOTO ceHaTy BXondaTh lIpesupentn BUImMX
deneparbHUX Cy/iB, TOJOBYIOUI CY/JIi CEHATIB BiIITOBIAHUX BUIIUX (eiepaTbHUX
CyJiB Ta Imie MO OAHOMY CYAJi 3 IMX ceHaTiB. MOro BUCHOBKH y CIIpaBi €
060B’IBKOBUMIL.

MoskHa rogoputu i npo iHmi cyqu B HimeuyuuHi, He Ha3BaHi i npsMo He
3asHaveri B Koncruryii kpaiuu, Tak 3BaHi KBa3icy1oBi opranu abo ¢akyibraTuBHi
sarasbhi cyan. Tak, OcnoBuuil 3akoH kpainu (ct. 95) Haginse denepailiio mpaBoM
crBopioBatu Deziepasbunii MateHTHUN Cy/, (penepanbHi BilicbKOBI cyau, derepasbHi
CyIu JIJIS PillleHb 110 JUCIUTIIIHAPHUX TTPOBA/IKEHHSIX.

Binbiricts pedopm cypoBux opranis HiMeuunnu Bike 6arato pokiB crpsiMoBaHi
Ha JIOCSITHEHHSI, a Ternep y:Ke 3MIIHeHHSI M MiJITPUMKY BUCOKOTO aBTOPUTETY CyIy
B COIiaJIbHINM CTPYKTYPi HiMeIbKOTO cycmisbcTBa. Crernugika cTaBaeHHS 10 CyIy
BU3HAYAETHCS, HACAMIIEPE, JOCUTh TOYHUM JIOTPUMAHHSM 3aKOHIB Ccyl’€KTamMu
ny6IiYHNUX i TPUBATHONPABOBUX BiAHOCHH, 1m0 Tepenbadae Ge3npobiemHe
pearyBaHHS Ha TOPYIIEHHS 3aKOHIB 1 MiZIBUIIYE POJb CyA0BOTO (IIPaBOBOTO)
BTPYYaHH4 B COIliaJibHi, MOJITUYHI, EKOHOMIUHI Bi/ITHOCHHH.

Bucnoexu. 3a GaratopiuHy icTopiio cTaHOBJEHHS CYZOBOI BJIaAK il opraHisailii
CYJIOBOTO YCTPOIO KpaiHU TPOMAJIChKICTh 1 HayKa JINNIJIN BUCHOBKY, 1110 BKpau
BakKJIMBI e(heKTUBHI COIiaJIbHUI i BHYTPIIIHIN TTPABOBUI KOHTPOJIb 32 JiSIBHICTIO
cynoBuX opratiB. HesasexnicTb cyny i po3mupeHHs HOTO MOBHOBa)KEHb €
HeoOXiIHUMM, ajie HeAoCTaTHIMKU ymMoBaMu itoro aisuibHocTi. He 3abesmneuena
COIliaJIbHUM KOHTPOJIEM He3aJeXHICTh CYJy B Cy4aCHUX yMOBaxX HACTIJIbKU
K MIKIIIUBA, K 1 caMojiep:KaBHa MoHapXisd. Takuii comiaabHUN KOHTPOJIH MA€E
JiTKi TIpOTeaypHI 0OMEKEHHSs, ae, MPoTe, MOXKe 3/ilcHIOBaTHCs TapTismu, 3MI,
aJIBOKATypaMH, MPOKYPaTypPoOIO caMe SIK IHCTUTyTaMu i Cy0’€KTaMy TPOMajICbKOTO
JKUTTS, @ He YYaCHUKaMM CY/I0OBOTO IIPOIlecy.

Came Tomy Gesnocepebo B 3akoni Himewunnn «IIpo cympuais» [13], y 4. 1 cT. 26
TOBOPUTHCS, MO CY//IS MiIHATIISIAHAT, ajte 6e3 0OMeKeHHsT CBOET HesaeKHOCTI. TyT
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HATJISAT PO3YMIETHCS SIK MOKJIMBICTH 00’€KTUBHOTO 3ayBakeHHSI PO HEHAJIEKHE
BUKOHAHHSI CY/J€I0 CBOiX 000B’s3KiB ab0 OLIHKM il Cy[l K IPOTUIIPABHOIO,
HornepepKeH st CYAAi i 3aKIUK HOoro a0 1mouyTTst 000B’a3ky (4. 2 cT. 26 3akoHy
«IIpo cynnis»). I 3ayBaskeHHs, i monepe/’KeHHs € 3aX0/laMM caMe HarJsny, a He
JVCIMTLTIHAPHUMU 3aX0JIaM#, OCKLJIBKHU He TepeibadaroTh IPOBUHMU CY/ULi. Bibion
MipOIO HarJisgj MOINUPIOETHCS Ha BTOPUHHY, He OCHOBHY JiSJIbHICTH CY/JiB, He
1I0B I3y 31 3/iICHeHHAM PABOCY/UIAL. VI/IeThes TIPO YIIPaB/IiHChKY JisUIBHICTD CyUL
abo TIPO HASIBHICTH TAKUX (DAKTIB, SIK 3aTSTYBAHHST PO3TJISIAY CIIPABH.
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Kepisnuxa anapamy cyoy.
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OGmue ocHOBBI (POPMUPOBAHKS KAAPOB /IS anmapaTa cyaa

Ananusupyromest npobiemuvle 60NPOCH. NO020MOBKU KAOPO8 Ol annapamos Ccyoos, HAZHAYEHUS.
ux na domicnocmu, nepeuns doaicHocmei annapama cyoa. Hccnedyomes nayuivle 632130b HA NOHSMUE
20cyOapemeenoll. cayncovl U Cneyuury eé pezyiuposanus 6 annapamax cyoos, 006EMbL HOPMATMUBHOZO
pezyauposanust  60nPocos  Qopmuposanus kadpos annapama cyoa. Akyenmupyemcs. enumanue Ha
HECOZIACOBAHHOCTIU OCUCTBYIOUWE20 3AKOHOOAMENbCMEA 8 YKasannotl cepe. Dopmymupyromes, npeoiocenis
K mpeboBanusm, Bbl08UZACMbIM KAHOUOAMAaM 1a O0JICHOCHb PYKOBOOUMENs annapama cyoa.

Kiouesblie ciioBa: cyji; anmapar cyja; PyKOBOIUTEIb allllapaTa Cy/ia; OpraHusanus paboThl Cya;
obecrieuerue cyeGHON AesITeIbHOCTH.

ITocmanoexa npoonemu. OctanHiM YacoM PiBeHb CYCIIJIBHOI JOBIpH [0
JliSIIbHOCTI OpraHiB MPaBOOXOPOHHOI CUCTEMH, a TaKOX /10 CY/iB pi3ko mnajas. s
1[bOr0 OyJIM Pi3Hi TMiCTaBU, He 3aBX/AU 00'€KTUBHI, aje mpobjeMa icHye Ta BUMa-
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ra€ CBOrO BUpilleHHs. 3MiHM y 3aKOHOAABCTBI, MO BiIOYBAIOTHCS, B MEPIIY Yepry
HaIpaBJ/ieHi Ha KOPeryBaHHSI CTPYKTYPHU CY/IOBOI CHCTEMU Ta TTOBHOBA)KEHDb BUIINX
CyZiB. AJle BapTO 3a3HAYMTH, 110 TI0SIBA HOBUX CY/iB, a00 3aMiHa Ha3B yiKe iCHYI0UNX
JIOBIpy HaceJieHHsI [I0 cyly He ToBepHe. [IJist 1boTo MOTPIOHO 3BEPHYTH yBary Ha
Cy/IOBi Kajzip, ixX npodeciiiHicTh Ta 3/IaTHICTD TpaioBaTtu edekTruBHO. I MoBa e
He JIMIIE TIPo CY/IiB (301JIbIIEeHHsT BUMOT JI0 KaHAMIATIB Ha 1mocamy Cyli, 000B 130K
JUI Cy/IB TIpOTH KBastihikalliifHe OIiHIOBAHHS TOIO), a 1 TPAI[iIBHUKIB anlapaTiB
cyxiB. CyzmoBa pecdopma He TOBUHHA iX 3aJUITUTH O€3 yBarm.

Cmynine po3pobéaenocmi memu. 3ayBa)kKNMO, 10 TUTAHHS OPraHi3aliitHOro
3a0e3MevYeHHs TisIbHOCTI CY/IiB, CTPYKTYPH Ta MOPSIAKY MisSUIBHOCTI altapariB Cy/IiB
puBuasm B. /I. Bpunnes, O. 1O. /lynuenko, I. €. Mapoukin, JI. M. Mocksuy, 1. B. Haza-
pos, . JI. Camcin, B. B. Cepaioxk, /1. I1. Dionescokuii, . B. IOpeBuy Ta in. Ajse octani
3aKOHO/IABYI 3MiHU Y cepi epKaBHOI cirykOu B YKpaiHu moTpeOyioTh TPOIOBKEHHS
00TOBOPEHHST BUMOT /IO IIPalliBHUKIB amapariB CyiiB i 0cOOJIMBO 10 iX KepiBHUKIB.

Memoro uiei nyoaixayii € BU3SHAYEHHS Ha I1i/ICTaBi aHaJi3y HAYKOBUX YSIBJIEHb,
HOPMaTHBHUX T10JIOKEHb 3aKOHOJIABYMX aKTiB y cdepi MPaBOBOrO peryJioBaHHS
JUATBLHOCTI TIPAIliBHUKIB anlapaTiB Cy/iB CTPYKTYPHU Ta 3MICTY iX TIPABOBOTO CTaTYCY;,
PO3pOOKa MPOTO3HUILIH /10 MEPETiKY BUMOT JI0 KaHANIATIB Ha 1Mocaly KepiBHUKa afla-
pary cymy, nipotieypu OpMyBaHHS KaJ[piB anapaTiB Cy/IiB.

Buxnao ocnosnozo mamepiany. 11106 opranu cymoBOi BIaju MpaIoBagn
e(eKTUBHO I BUKOHYBAJIHU TIOCTABJIEH] MEPE]l HUMU 3aBaHHSI, TAJa€MO, HEOOXiTHO
CTBOPUTH Taki YMOBY JIJIsl TIPAI[iBHUKIB CY/y, sIKi O J03BOJWIM iM MaKCHMAaJIbHO
30CepeTUCh Ha BUKOHAHHI CBOIX mpodeciiinux 060B’a3KiB. [ LbOro cJiij He Jiuiie
3a0e3MeYnTy He3aIEKHICTDh MPAI[iBHUKIB Cy/ly Bil 30BHIIIHIX BIUIUBIB Ta BHYTPIlI-
HBOI'O THCKY, a i1 BECTH MOC/iL0BHY POOOTY 100 MiArOTOBKK IIPodeciiHuX KaapiB
JI7IS1 altapartiB CY/iB, 3[aTHUX HA BUCOKOMY PiBHI BUKOHYBATH MOCAJI0OBI (PYHKIII.

Bapro 3asHaunTu, 1mo y Teopii yupaBiiHHS Iig migbopoM KaapiB posyMilOTh
IIPOIIEC YCTAHOBJIEHHS MPUIATHOCTI KaHAM/AATIB 1 BUOIP i3 HUX HANOIIBII MiATOTOB-
JIEHUX JIJIs1 e(heKTUBHOTO BUKOHAHHST (QYHKIIOHAIBHIX 000B’s13KiB |1, c. 60]. Tosos-
HYMU 3aBIAHHSIME Y TIbOMY TIPOIIECi BBAXKAIOTD: a) 3abe3redentst 00 €EKTUBHOCTI TIPH
mi6opi KapiB; 0) yCTAHOBJIEHHS MEBHUX MEXaHI3MIB JIJIsl TapaHTyBaHHS J€eMOKpa-
TUYHOCTI i TTPO30POCTI IHOTO TPOTIECY; B) BU3HAYEHHS 3araJbHUX KBaTi(hiKaIliiHIX
BUMOT JIJIsT Oaskalounx OOIMHSITH TIEBHY TIOCA/LY; T) YiTKe BPETYJIOBAHHS MOPSIIKY
MIPOBEIEHHST KOHKYPCY, MMOUYNHAIOYN 3 OTOJIOTIEHHS ITPO BaKaHCII0 W 3aKiHUYIOUN
NpU3HAYeHHIM Ha Mocaay 3a Horo pesybratamu |2, c. 338].

Ha nymky [O. A. Pozenbayma, 3micT MisiIbHOCTI 100 (HOPMYyBaHHS KaJpiB
amapaty JepKaBHOTO YIIPaBJiHHS BKJIOYae po3poOKy 3aBaaHb y Iili cdepi,
BUSIBJIEHHSI SKICHMX Ta KiJbKiCHUX morpeb y Kaapax, IX MiArOTOBKY, migdip,
PO3MIllleHHS 1 MepeBipKy BUKOHAHHS 000B’s13KiB, IO Ha HUX TOKJIAMAI0ThCcA [3,
c. 204]. Po6ora 3 kagpamMu, B TOMY YHCJi KEPIBHUMHM, CTAHOBUTH COOOIO CKJIAIHY
cucTeMy TOJITUYHUX, OPTaHI3aIiiHNX, MaTepiaJbHUX 1 MOPaJbHO-TICUXOJOTIUHUX
3aX0/IiB, 110 3a6e3MeYyioTh MPOTHO3YBAHHS 1 TJIAHYBaHHS MOTPed y Kajapax, ixX
mig6ip i po3MillleHHs], OI[iHKY, BUXOBaHHS i IIPOCYBAaHHs, MiJBUIECHHS KBamidikailii
Ta nepekBasidikallito, MopajbHe i MaTepiajbHe CTUMYJIOBAHHS, PEECTPAIlii0 Ta
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006J1iK. Y CBOIO 4epry KOKHUIA i3 repesiiueHnX HAPSAMKIB KaJpoBOi poOOTH BUMAarae
CUCTEMHOTO MiAX0ay i mepeabavyac 3AiiCHEHHS KOMILJIEKCY CUCTEMHUX 3aXO/IiB,
BUKoOpucTauHs crernudivanx ¢hopm i metosis [4, c. 13].

BkaszaHi MOHATTS 3MicTy KaJApoBOi PoOOTH [ai0Th 3MOTY BUIJIUTH 3arajibHi
€JIEMEHTH, SIKi CKJIAIAI0Th CUCTEMY KaJpOBOi POOOTH, M0 XapaKTepHa /st Oy/b-sIKOi
OpTaHi3alitHO-YIPABIIHCHKOI CTPYKTYPH, B TOMY YUCJI 1 JIJIST CY LY.

3akonoM Ykpainu «IIpo cymoyctpiit i craryc cyaui» [5] (mani — 3akomn)
npornenypa ¢GopMyBaHHS KaApiB amapaTy CyAy Maiike He BperyJbOBaHa.
3akKpiIIo0ThCS 3aradbHi BUMOTH /10 [IePKaBHOI cay;kOu B amapati cymy, [Aesiki
nuTaHHg (piHaHCYBaHHS CYIB Ta ydYacTi B IX BUPINIEHHI amapaTty Cymay, 3arajbHi
3acau MPaBOBOTO CTATyCy KePiBHUKA amapary Cy/Iy Ta MOPSIIKY MpU3HAuYeHHS HOTO
Ha TOCa/y Ta 3arajbHi PUCU MOKJIUBOI CTPYKTYPHU amapaTy cyay. Ase mopsiiok Ta
npaBuJIa BigOGOPY MpaliBHUKIB ammapary CyLy, BAMOTHU 10 KaHIUAATiB Ha MOCAAu B
arapari, motTpibHuil piBeHb IX KBasidikailii Ta 6araTo IHIIMX BayKJIMBUX MUTaHb Ha
piBHI 3aKOHY He BPETYJIbOBAHO.

Tak, Hanpukmiam, y ct. 155 3akoHy 3akoHOIaBelb CIIPOOYBaB BU3HAYUTHU
OCHOBHI 3acajin (HYHKIIIOHYBAHHS Ta CTPYKTYPY amapary cyay. bijabiiicTb yBaru
HA/IAE€THCST TTOCA/li KEePIBHUKA armapaTy CylIy, Ha SIKOTO TOKJAMAETHCsT 000B’ 30K
BI/INIOBIIaTH 3a HaJie)kKHe OpraHisailiiite 3abe3nevyeHHsl Cyy, CY/AIiB Ta CyI0BOTO
npoitecy, GyHKIIIOHyBaHHSI €11rHOI cym0BO1 iH(OpMAaIliitHOT (aBTOMAaTU30BaHO1)
cucremu, iHGopmyBaTi 300pH CY/IIB PO CBOIO [MisSIbHICTh. BU3HAYAETHCS TIOPSIIOK
MpU3HAUYEHHS Ha MOCaly KepPiBHUKA amapary CyAy Ta HOoro 3acTyImHUKA: TPU3HAYAE
HayaJbHUK BIJIIOBI/JHOTO TepuUTOpiajbHOTO yupaBiaiHHg [lep:kaBHOI Cya0BOi
azminicTpamii Yipainu a6o Tososa [lepxkaBHol cymoBoi aaMinicTparii Ykpainu 3a
HOrO/[KEHHSIM TOJIOBH MICIIEBOTO CYLY, ab0, BiIIIOBIZHO, TOJOBU alle/ISLiHHOIO CYLY,
Bumoro crieniasizoBanoro cyay, Bepxosnoro Cyy.

OKpeMO KOHKPETU3YETBCS, 1110 KePIBHUK anapary Cyjy Npu3Hadae Ha MOCALy Ta
3BIJIbHAE 3 1TOCA/IM BCiX MPaIliBHUKIB arapaTy CyJLy, 3aCTOCOBYE /10 HUX 320XOUEHHS
Ta HaKJIaJa€ AUCIUIUTIHAPHI cTsarHeHHs. [Ipu 1iboMy 1006ip MpaimiBHUKIB amapary
Cy/ly TIOBUHEH 3/IIMICHIOBATHUCST HA KOHKYPCHIM OCHOBI.

[Tepekonani, 10 TakWi piBeHb HOPMATUBHOTO PETYJIIOBAHHS CTaTyCy KePiBHUKA
armapary cy/ly Ha PiBHI CIleliaJibHOTO 3aKOHY € HepocTaTHIM. /[Jis OpiBHSHHS
MOKHA 3BepHyTHCS 110 focBiny [lombiti, e Ha PiBHI 3aKOHY /1€TaIbHO BU3HAUYAIOTHCS
BUMOTH /IO KaHIU/IaTa Ha TIOCAy IUPEKTOpa cyAy (aHAIoT KepiBHUKA anapary Cymy
B YKpaiHi), MOPsIOK MPU3HAYEHHS Ha MOCAy, 00CSAT MOBHOBAKEHD Ta MOPSIIKY
B3aEMO/Iii 3 TOJIOBOIO BiIIIOBiIHOTO cyay [6, c. 12].

BuBuatouu mpaBoBUll cTaTyc KepiBHUKa amapaTry CyAy, BapTO PO3TJSHYTH H
nososkerHst 3akony Yipaiuu «IIpo mep:kaBuy ciay:xOy» [7]. Ha xaib, i nieit 3akoH
BU3HAYAE JIUIIIE 3arajJbHi BUMOTH JI0 KaHAW/IATIB Ha MTOCay KepiBHUKA anapaTy Cyay
4y foro 3acTynHuKa 6e3 BpaxyBaHHs creludiky iX poboTH, ToMy icHY€ HeoOXiIHICTh
y 3arpoBa/ykeHi eeKTHBHOTO MeXaHi3My /060pYy KEePiBHUX KaJIpiB B amapaT Cy/Iy, He
JIOITyCKAIOYM TIPU 1[bOMY JIJIs1 IPETeH/ICHTIB Ha 3aliHATTS BiIIIOBIHUX 10Ca/l B arlaparti
MpUBLIEIB Yt 0OMesKeHb 3a Oy/Ib-akuMu o3Hakamu [8, ¢. 32-33]. Tlpu npomy mOTPiOHO
3aKPIMUTH HAJIEKHI BUMOTH /10 KaHUATiB, 30KpeMa To/I0 PiBHS iX mpodeciitHoCTi,
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y TOMY YWCJIi 3HAHHST HOPMAaTUBHO-TIPABOBUX aKTiB, BiJIMOBI/IHOI cheph iep:KaBHOTO
yIIpaBJIiHHS, BOJIOIHHS JEPKaBHOI MOBOIO Ta 3a HEOOXiZHOCTI — MPaKTHYHUMU
HaBUYKaMU POOOTH 3 KOMITTOTEPOM i OCHOBHUMM ITPOTPAMaMU KOPUCTYBAYa, a TAKOXK
IIO/I0 3/IATHOCTI /10 POOOTH 3 TPOMAISTHAMH, TTOCAJOBUMU 0COOAMU OPraHiB JIepsKaBHOT
BJIQJIM Ta OPraHiB MICIIEBOrO CaMOBPsiZyBaHHs, 3acobaMu MacoBoi iHdopMarrii Ha
HPUHIMIAX 00 €KTUBHOCTI, IJIACHOCTI, BIIKPUTOCTI i mposopocti. [0 mporajiuny
ycyBae Jlep:kaBHa cynoBa ajiMiHicTpallii YKpainu, 1110 CBOIM HaKa3oM 3aTBep/uJia
TumoBe MmoJOKeHHS TIPO amapaT MicIleBoro, amendiiiinoro cyais [9] (mani —
[MosioxkenHs1) 3a norokeHHsM i3 Pajioto cyaniB YKpainu, B SIKOMY 3a3HAU€HO,
[0 Ha MOCAIy KepPiBHUKA amapary MicIeBOTO Cy/Ay MPU3HAYAETHCS 0c0o0a, sIKa Mae
BUIIY I0pUIMYHY ab0 €KOHOMIYHY OCBiTY, a0 BHUIILY OCBITY B Tajiy3i Jep:KaBHOTO
VIIpaBJIiHHS 3 OCBITHbO-KBai(iKaliiiHUM piBHEM MaricTpa, cTask poboTH 3a (haxom
Ha JepKaBHiil caysk0i B MICIIEBOMY Cy/Ii He MeHIe TPhOX POKIB ab0 Ha KepiBHUX
nocajiax 3a GaxoMm y gepsKaBHiil ciysk6i He MeHIIIe TPhOX POKIB, UM CTak poOOTH 32
(haxom B iHMMX cepax He MeHIIe ' SITH POKIB.

Ha mocany kepiBHMKa amapaTy amessiiiHOro Cy/Iy MpU3HAYAEThCs 0c00a, sika
Mag€ BHIILY I0pUANYHY 200 €KOHOMIUHY OCBITY, 800 BHIILY OCBIiTY B rajry3i IepsKaBHOTO
VIIpaBJIiHHS 3 OCBITHbO-KBa/li(iKaliiiHUM piBHEM MaricTpa, cTask poboTH 3a (haxom
Ha JiepyKaBHiil c1y:k0i B anessiiiHoMy Cyi He MeHIIIe TPhOX POKIB ab0 B MicCLIeBOMY
Cy/li UM Ha KepiBHUX mocaaax 3a (paxoM B jiep:KaBHiil cirys:k6i He MEHIIe IT'SITH POKIB,
abo crak poboTH 32 (haxoMm B iHIMKX cepax yIPaBIiHHS He MEHIIE CEMU POKIiB.

Y nopiBHSHHI 3 MTONEpeiHIMU BUMOTaMU 3MiHM HEBEJIHKI, ajie BCe K TaKU BOHU
€ 1 HarpaBJIeHi Ha IMiBUIEHHS] BUMOT JI0 0Ci0, sIKi MOJKYTb 3aiiMaTh BKa3aHi IOCaIu.
[To-niepiite, Terep OCBITHIN piBeHb BUMAra€ThCd JUIIE MaricTpa, a PaHiliie JJOMYyCKaBCs
it cneriasicra. ITo-apyre, GibII 4iTKO BCTAHOBJIEHO, /TSI POOOTH HA SIKUX MOCAIAX
SAKUN CTasK HOTPiOeH.

CTOCOBHO BUMOTH TIOJI0 HASIBHOCTI BUIOI IOPUAWYHOI, EKOHOMIUYHOI OCBiTH
ab0 BUIIOI OCBITH y Tajry3i Jep:KaBHOTO YNPaBJiHHSA, TO CJijJ MaM’sTaTH, IO
mocaja KepiBHMKa amapaTy Cy[y BUMara€ HassBHOCTiI y ocobwu, sika ii obiiimae,
TaKUX SIKOCTEH, SIK 3/IaTHICTh aHaJi3yBaTh PoOJIeMy, BMITH pearyBaTi Ha BUKJIMKH,
YIPaBJIATH JIOABMU, (POPMYITIOBATH PEKOMEH/IAIi, T0CATaTh KOHCEHCYCY, CIIPUATH
3minaM. [TIupokuii crieKTp MOBHOBA)KEHb KepiBHUKA arlapaty Cy.y, Pi3HOIJIAHOBICTh
MOCTABJIEHUX Tiepe/l HUM 3aB/laHb BUMAaraloTh BiJl HbOTO 3HaHb y Pi3HUX cdepax
JUSIITBHOCTI 1 TIEBHOTO JIOCBi/ly YIIPABJIHIEA. Y 1[bOMY KOHTEKCTI BAPTO 3ayBasKUTH, 1110
IiZITOTOBKA IOPUCTIB y IOPUIMYHUX HABYAJIbHUX 3aKJa/laX ITPYHTYETbCS HAa BUBYEHHI
HOPMaTUBHOI 6231, BMiHHI 3aCTOCOBYBATH 3aKOHOABCTBO, OIHAK iM OPaKy€e BMiHHSI
npuiiMaTH MIBMJIKI Ta ollepaTUBHI pillleHHs, SKUX noTpedye mogeHHa poboTa cymry
[10, c. 104]. MoxkauBO TOMY JIOTYCKAIOTHCS KaHAWAATH 3 iHITUMHW BHJIaMHU BUMIOI
ocsitu. Curiji akIleHTyBaTH yBary i Ha NMUTAHHI JOCSTHEHHSI KOHCEHCYCY, OCKIJIbKU
i/l Yac MiIrOTOBKU IOPUCTAa HOMY MPWBUBAIOTH HABUYKH IIPAIIOBATU B YMOBAX
3MarajJibHOCTi, a KOHIIEMIisT TTOOY/I0BU KOHCEHCYCY BUMarae komrpomicy. Jlo Toro
K, KePIBHUK arapaTy cy/ay BUPIIIYE He I0OPUANYHI, a a/IMIHICTPATUBHI TUTAHHS, TOXK
IOPUINYHA OCBiTa He MOXKe OYTU MTPIOPUTETOM.
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HacTynHoio BUMOroio 10 KepiBHUKIB amapary CyAy € HasiBHICTb CTaxy poOOTH
3a haxoM Ha MOCaaax JAEeP:KABHOI CIyKOU y Cy/li, Ha KePIBHUX MOCA/IAX BiIOBIIHOL
TPyIH 9u cTaK poboTH 3a (haxom B iHmux chepax. Kepyroun pobororo amapaty cyuy,
CYZIOBUII aIMiHICTPATOP TIOBMHEH YiTKO 3HATU i YSIBJSITH, B YOMY IOJISITAE poOOTA
arapary Cyiy, a 1e MOKJIMBO 3aB/SIKU JIOCBiy poOOTH Ha mocajaax B IITaTi anapaTy
cyay. Takuii JOCBiJ 103BOJISIE OIIEPATUBHO BUSIBJISATH HPOOJEMHU, 10 BUHUKAIOThH
B pobOTi amapary Cyiy, a TaKOXK IIJISXU MOAOJAHHS 1UX npobseM. Bumora 1momo
cTaky poOOTHU B amapaTi Cyy € IiIKOM IIPUPOTHOIO i BUTIPABIAHOIO, OCKIIBKH BAXKKO
KepyBaTH anapaToM Cy/ly, He PO3YMIilOuM 3aB/laHb, dKi 1epe/l HUM CTosITh. JItonHi,
sIKa HIKOJTM He TpaIfioBaia B Ccy/i, Oy/e CKJIa[HO TPABUJIBHO OIIHUTH CUTYAIIilo, a
TUM OiJIblIle BXKMBATH 3aXO/IiB 00 i MOKpalaHHI.

3miramu 10 [losoxkeHHsT 3aTTpOBaIZKEHO KBaJTi(hiKaIiitHi BAMOTH 1 JI0 3aCTYITHUKIB
KepiBHUKA amapaty cyxay. [lo ix ocBiTH Taki XK cami BUMOTH, AK 1 y KaHIUAATIB Ha
mocajty KepiBHHKa armapary cyay. A 70 ctaxy poOOTH BUMOTH CITPOIIEHO: CTasK POOOTH
3a (haxoMm Ha JiepKaBHiil cay:KO1 B MiCIIeBOMY Cy/li He MeHIIle IBOX POKiB abo Ha
KepiBHMX TTocajiax 3a GaxoM B JepsKaBHiil cy:k0i He MeHIIe IBOX POKIB, YU CTaxK
po6oTu 3a axoM B iHIHUX cdepax yHpaBIiHHS HE MEHIIe YOTHPHOX POKiB. Jluist
3aCTYIHUKIB KePIBHUKIB anapariB aleIsaiiiiHuX CyaiB — cTask poboTu 3a (axoMm Ha
JiepsKaBHIl corysk0i B anesIiiiHoMy Cy/Ii He MeHIle TPhOX POKIB a00 B MiCIIEBOMY CYIi
Ha KepiBHUX Mmocajiax 3a (haxoM B Jep:KaBHiil cy:KOi He MEHIIe YOTHPHhOX POKIB, Ui
cTak poboTH 3a (haxoM B iHINX chepax YIPaBIiHHS He MEHIIE IT'SITH POKIB.

[ITo cTocyeTbes iHIMX MTPAIiBHUKIB artapaTy Cy/y, IX IPaBOBUii cTaTyC 3aKOHOM
«IIpo cymoyctpiii i craTyc cytiB» Takox Maiizke He po3kpuBaeThes. Y 1. 11 ct. 155
3aKoHY HaBOAUTHCS MPUOJIM3HUI HEpesiK Mocaj MITaTy amapary Cyay: cekperapi
CYZIOBOTO 3aCiJlaHHs, HAYKOBI KOHCYJIBTAaHTHU Ta Cy0Bi posnopsanuku. Crarrs 157
OKPEMO 3TaJIy€ PO MOMIUHUKIB CyA/iB. | y CBIT/I 3MiH y 3aKOHOZABCTBI 3 MUTaHb
nepskaBHOI caryskOu BaxkmBOIO € cT. 150 3aKkoHy, sika BCTAHOBJIIOE 3arajibHi 3acajin
JepsKaBHOI caykOu y cucremi mpaBocyaast. Ha skasb, 3aKOHOABEIb BUPINIUB He
BCTAHOBJIIOBATH y 3aKOHI 0COOIMBOCTI JIEPsKABHOI CIIY:KOM Y Cyli, 0COOIMBI BUMOTH
110 3i6HOCTel Ta KBaTi(iKaIiitHOTO PiBHS MPAIiBHUKIB ariapary Cyay y MOPiBHSHHI
3 IHIIMMU AePsKaBHUMM CJIy:KOOBISIMU 1 HaBiTh He JiaBaTH IepeJiiK mocaj armapary
CYIy, SKi HeoOXiZHO BIJHOCUTH [0 Aep:KaBHOI ciays:k0Ou. OCHOBHA HOBEJA I0JISATAE
y (ikcarii HeoOxigHOCTI cTBopUTH KOMiciio 3 muTaHb BUIIIOTO KOPIYCY A€PiKABHOI
cay;kOM B cucTeMi mpaBoCy it Tipu Buiiii pami mpaBocymas. Ajte cTpyKTypa el
Kowmicii, mopgmox ¢opMyBaHH i1 CKJIa1y 1 MOBHOBAKEHHS y 3aKOHI He BUIIMCAHI.

Tak camMo He BperyJboBaHO OCOOGJMBOCTI NMPOBEAEHHS KOHKYPCIB s
NpU3HAYEHHS Ha MOCAIU JePKaBHUX CJIY:KOOBINB y Cy/AaX, OpraHax Ta yCTaHOBaX
cucTeMu mpaBocy/iis. JIuie 3a3HaUa€ThCs, 10 BiAMOBIHI TUTaHHS Yy MailOy THbOMY
Oy/e BperyboBaHO BiAmoBimHUM [l0/I0KEHHSIM, SIKe 3aTBEPIKYETHCS BUIIoO0
pajioio npaBocyad 3a nogaHHaM [lepxxaBHoi cynoBoi aaMminicTpalii Ykpainu
MiCJIsT KOHCYJIBTAIH 3 MeHTPaIbHUM OPTaHOM BUKOHABYOI BJA/H, M0 3a0e3Iedye
dopMmyBaHHsI Ta peasi3ye JAep:KaBHY IOJITUKY Y cdepi mepxkaBHOi cay:xom (4. 3
ct. 150 3akony).
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TakuM YMHOM MOKEMO KOHCTATYBATH, 1110 3aKOHOABEIb 3aMiCTh TOTO, 100 sIKpa3
y CIeIiaTi30BaHOMY 3aKOHI BPETYJIIOBATH JOCTATHHO BAKJINBI MUTAHHS 0COOIUBOCTEN
Ka/[pOBOTO HAIIOBHEHHS ITATIB anaparTiB Cy/liB, BAMOTH JIO Bi/IMIOBIITHUX TIPAIliBHUKIB
araparis, TOPsIOK (hOPMYBAHHST OPTaHy, BiIMIOBIIATBHOTO 32 TIPU3HAYEHHST JIeP;KaBHUX
cJ1y»KOOBINIB B OpraHax MpaBOCY/IsA, BCTAHOBUTH OCOOJIMBOCTI TIPU3HAYEHHS HA TTOCA/H
HPAIiBHUKIB arapariB Cy/IiB, JAeKJIapye 30008 si3aHHsT BPETY/II0BaTH BKa3aHi IIMTaHHST
B HIIMX M[3aKOHHUX aKTaX Ta iHIMMEU Cy0’€KTaMu.

3akon Ykpainu «IIpo mep:xaBHy ciy:kOy» BCTAaHOBJIIOE HOBY KJacupiKaIliio
KaTeropiil mocaj AepsKaBHOI CIy:KOM 1 BUMOT 10 KaHIUIATIB, SIKi He BpaxoBaHi
[Mosnosxennsim. Tak, BianosiaHo mo ct. 6 3akony Yrpaiuu «IIpo mnepxkaBhy ciayxOy»
kepiBauku anapatiB Koncrurytiiitnoro Cyny Ykpainn, Bepxosaoro Cyny Ykpainu,
BUIIMX CIEIiai30BaHUX CY/IB Ta 1X 3aCTYIMHUKU BiTHOCATBCS /10 KaTeropii «As
(Bl KOpItyc JepkaBHOI cirysk6m). KepiBHUKHM anapatiB anessiiiiiHux Ta MiCIieBUX
Cy/iB, KEPIBHUKN CTPYKTYPHUX TTiIPO3/IiJIiB arlapaTiB Cy/IiB, iX 3aCTYITHUKN HAJIEKATh
1o Kareropii «bB» mepxkaBHOT CrysKOM.

I[TpaBo Ha mep:kaBHy CIy:KOy Ha 1Mocaji Kareropii «A» MaioTh TIOBHOJITHI rpoma-
JITHU YKpaiHu, SKi BIJIbHO BOJIOMIIOTH JIEPKABHOIO MOBOIO, SIKUM TIPUCBOEHO CTYITiHb
BUIIOI OCBITH HE HMIKYE MaricTpa, MalOTh 3arajbHMil cTa’k poOOTH He MEHIIe CeMU
POKiB, a60 0CBiJ poOOTH Ha IOcaAaX AeP;KaBHOL CIy:KOM Kareropiil «A» un «B» abo
Ha 110caJlaX He HU)KYe KePiBHUKIB CTPYKTYPHUX HiJPO3/iJiB B OpraHax MiclleBOTO
caMOBPsILyBaHHs, ab0 0CBiZ poOOTH Ha KEPIBHUX TOCAIax Y BiANOBIAHINA chepi He
MEHIII SIK TPU POKH; BOJIOIIOTH iHO3EMHOIO MOBOIO, SIKa € OJHIE0 3 OQIMiHNX MOB
Pamu €Bponu (octanHst BUMora crae 0608’s13koBoio 3 01.05.2018).

Bumoru no xanaujaatiB Ha nocajau Kateropii «b» 3azexars Bifi TepuTopii
IOPUCAMKITI Ccyay. 3arajabHi BUMOTH: TIOBHOJIITTS, TPOMAISHCTBO YKpaiHU, BiJTbHE
BOJIOJIIHHSA /IePsKaBHOIO MOBOIO, CTYTIIHB BUIIOI OCBITH He HIKYE MaricTpa. BiaMiHHOCTI
y BUMOTax JI0 CTaXXy POOOTH: JUIST AllapaTiB Cy/IiB, IOPUCAUKILS SIKUX TTONTHPIOETHCS
Ha BCIO TEPUTOPIiI0 YKpaiHu, TepUTOpito OHiel abo KiabKkox obsacteii, micra Knesa
abo CeBacToIoJst — J0CBi poOOTH Ha Tocaax JAepsKaBHOI CIyKkOu kareropiii «by un
«B» abo mocBix cayxk6u B opraHax MiCIIEBOTO caMOBPsiyBaHHsI, ab0o J0CBiL poboTH
Ha KePiBHUX TOcaJlaX IMiIMPUEMCTB, YCTAHOB Ta OpraHizalliii He3ane;kHo Bij (hopmu
BJIACHOCTI He MeHIIle IBOX POKiB, BiJibHE BOJIOJIIHHS Jlep:kaBHOIO MOBolo. [Liist arapatiB
IHIMUX Cy/B — BIAMOBIIHWIT OMIEPEIHBOMY OCBi POOOTH, ajle CTPOKOM He MEHIIE
omroro Poky (cT. 20 3akony Yipainu «IIpo nepskaBHy ciyskOy» ).

STk My MozkeMo 6aunTH, 3a3HaYeHi BUMOIH HE BiIIIOBIAIOTh THM, IO IIepe/IiyeHi
y Ilomoxenni. I kKoHKypeHIlii HOpPM y Takiil cutyallii He Ma€. 3aKOH YKpaiHU Mae
BUILY IOPUJMYHY CUJYy y NOPiBHSIHHI 3 akTOoM /lep:kaBHOI cynoBOi ajMiHicTpallii.
Ckazaru, mo ITonoxenus gomnosHioe 3akoH Yipainu «IIpo aepxkashy ciaysx0y», abo
KOHKPETU3YE WOTO y MUTAHHI BUMOT JI0 KaH/IU/IATiB HAa TI0CQ/ly KePiBHUKA arapara
CyIy, TAaKO3K He MOyKHA. ToMy 1110 3a3HaYeHNM 3aKOHOM YiTKO BU3HAYEHO TaKi BUMOTH,
i JIOTIOBHIOBATH iX Yepe3 3MiHy CTPOKY IMOTPIOHOTO cTasKy poboTH He MoxkHa. OTKe,
[TososxeHHs1 Ma€ OyTH IIPUBEIEHO Y BiAMOBIAHICTH 0 BUMOr 3akoHy Ykpainu «IIpo
JEpPKABHY CIYKOY».
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YacTKOBO 3a3HaueHy npobiemy OyJo BUPilIEHO BUMOTaMH 10 0ci0, ski
MPETEH/IYIOTh Ha 3alHSTTS 1TOCAIM KEPIBHUKA artapary areJsiiitHoro cyy (KaTtero-
pist «b») [11], 3aTBep/rkennMu HakazoM Jlep:kaBHOI Cy10BOI aiMiHicTpallii YKpaiHnu.
HazBanuM MOKYMEHTOM NPUBOAATHCS Y BiMOBIHICTL /10 3akoHy Ykpainu «IIpo
JIepKaBHY CJIysKOy» He JIMile 3arajibHi BUMOTHU 0 KePIBHUKIB anapaTiB ane/IsiiiiHmx
CyJliB Ta iX 3aCTYNHUKIB (KaTeropist bB), a i HABOUTHCS MEPesTiK CleliaibHuX BUMOT
JIO KaH/IN/IaTiB 3 TIMTaHb 3HAHHS 3aKOHO/IABCTBA, TPo(heCiiHNX 3HAHb, CIEIiaTbHOTO
JOCBiy poOOTH TOIO. AJie 11e YacTKOBe PillleHHsI, TOMY II[0 He BUPIlIy€e mpobiiema-
TUKY BCIiX iHIIUX MPaliBHUKIB iHIIUX CY/iB i3 CTATyCOM JAepPKaBHUX CJIYKOOBIIIB.

Bucnoeox. Sk 6aunmo, BUPIIIy0UN Taki «TI00aIbHi» TIMTaHHS CyI0BOI pedopm,
gk moBHOBaXkeHHsT BepxoBHoro Cyjy, /0Jisl BUIUX CIEINiai30BaHUX CYiB, 3MiHA
nopgaaKy (opMyBaHHS Cy/JIIBCbKOTO KOPITYCY Ta iHIe, 3aKOHOJIaBellb 30BCIM He
npujinge yBaru (GpopMyBaHHIO KajipiB amapatiB cyaiB. HeysromxenicTb HOPM
CBITUUTH TIPO Te, 1o aHi /lep:kaBHa cy/oBa afiMiHicTpallis, aHi OpraHu CyJIiBCbKOTO
CaMOBPSIlyBaHHSI HAJEKHUM YUHOM He 3a/ydajiicst 10 PO3POOKU THX MOJIOKEHD
3akony Yipainu «IIpo mep:xaBHy c1y;KOy», 0 BCTAHOBJIOIOTH BUMOTH /10 KEPIBHUKIB
araparis cyziB. Kpim Toro, He 30BciM 3p0o3yMiJIo, ui Oy/yTh BPaXOBYBaTH JAyMKY CY/UIB
Ta rOJIOBM KOXKHOTO Cyay IIiJ| Yac IIPU3HAYCHHS KepPIBHUKIB alapariB TaKUX Cy/iB 3a
HOBUM TIOPS/IKOM. A BUPIIIEHHS JIOCTI/KYBAaHUX TIUTAHb € He MEHII BasKJUBUM LIS
i ABUIIEHHST e(DeKTUBHOCTI pOOOTH CY/IiB, HisK MPOOJIEME CYIIBCHKOTO KOPITYCY.
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The general bases of formation of staff for the court device

In article are analyzed problem questions of a professional training for devices of courts, their
appointments to posts, the list of posts of the device of court. Investigated scientific views on concept
of public service and specificity of her regulation of devices of courts, volumes of standard regulation
of questions of formation of staff of the device of cowrt. The attention is focused on inconsistency of
the current legislation in the specified sphere. Attention is drawn to the need to bring the departmental
regulatory acts in conformity to the latest changes in legislation. Formulated offers to the requirements,
nominated candidates to an position the head of the device of court.

Keywords: court; the court device; the head of the device of court; the organisation of work of
court; maintenance of judicial activity.
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CYA €C TA HAUIOHAABHI IHTEPECU AEPXKAB — YAEHIB
€EBPOIMEUCBKOIO COI03Y

Cmamms npucesiuena docioacennio npaxmuku Cyoy €C wodo inmepnpemaii Hauionarsnux inme-
pecie depacas — unenis €sponeticvkozo Cor3y npu eupiutenni cnopie, gidnecenux 00 1020 WPUCOUKUI.
IIpoananrisosano piwenns Cydy €C, sxi 00360510Mb NPOCMENCUMU 11020 NOZUUTIO Y UbOMY NUMAHHI MA
€60I0UTI0 NPAKMUKY U000 3HAX00NCCHMS OALANCY MiXe PisHUMU KoLamu inmepecie — inmepecamu Co103y
ma Oepycas-wienis. [oGiHCHO UCBIMACHO OKpeMi aKMYaivHi acnekmu cyuacHozo npasa €eponeticvrkozo
Corwsy (npasa nodunu, c60600a niONpuEMHUYMEA MOW0), 1020 IHCMUMYYitinol cucmemu ma Qynkyio-
nysanns cyoosoi eradu y €C e yiromy.

Kmouogi cioBa: €sponeiicbkuii Coto3; Cyn €C; cynoBa cucrema €C; nep:xxaBu — uienn €Bpo-
neficbkoro Coio3y.

Komaposa T. B., xanmupar opuandecKux HayK, JOHEHT Kadeapbl MeXKIYHAPOIHOrO IIPaBa,
HarmmonanpHelil 1opuandyeckuii yHuBepeuTeT nMenn Spocaasa Myzaporo, Ykpanna, . XapbKOB.
e-mail: t_komarova@list.ru; ORCID 0000-0002-7663-3264

Cyn EC u HanmoHaibHble MHTEpechl rocyapcTs — wieHoB EBponeiickoro Corosa

Cmamvst nocesuena uccredosanuio npakmuxu Cyoa EC ommocumenvno unmepnpemayuu Hauuo-
HAbHBIX UHMepecos zocydapems — unenos Esponeiickozo Coo3a npu paspewenui cnopos, OMmHeceHHbIxX
K ezo topucouxuuu. llpoananusuposanvt pewenus Cyoa EC, komopvie no3eoisiom npociedumn ezo nosu-
YU Mo IMOMY BONPOCY U BHISGUMY IBOJIOUUID NPAKMUKU OMHOCUMENOHO OAIAHCA MENCOY DA3HLIMU
Kkpyeamu unmepecos — unmepecamu Corosa u zocydapcms-unenos. Ilpu smom packpvimol axmyanvioie
acnexmul cospementozo npasa Eeponeiickozo Corosa (8 uacmmuocmu, npasa uenosexa, c60600a npeo-
NPUHUMANMENBCKOU 0esSMEeNbHOCIL), €20 UHCMUMYUUOHAILHOU CUCTEMbL U DYHKUUOHUPOBAHUSL CYOCOHOL
eracmu ¢ EC 6 uenonm.

Kimouessie caosa: Esponeiickuii Cows; Cya EC; cynebuas cucrema EC; rocyaapersa — dieHbl
Espomeiickoro Coroza.
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Iocmanosxa npoéaemu. Cydacumii cran €sporreiicbkoro Coiosy CBiUUTb, 110
JUIS YCHIITHOTO PO3BUTKY €BPOIIEMCbKOI iHTerpallii BKpail BaK/JIMBO BpaXxoByBaTH
He Jiniie 3aranbHi iHTepecu Coro3y, aje it 6e3rmocepeiHbo iHTEpecH JIepsKaB-UJIeHiB.
Cyn €C, cripuitmMalouu 11i TeHEHIIii, TOCTYTIOBO BiJIXOJUTb BiJl MPAKTUKN KOPCTKOI
npuxuabHOCTI iHTEepecam Coi03y 1 BAAETHCS /10 TIEBHOI 1HTEpIpeTallii iHTepeciB
JIepsKaB-uJIeHIB SK BiTHOCHO CaMOCTIHHOTO (haKTopa y KOHCTPYKIlii €BPOIENCHKOI
inTerparii. Bisbin Toro, nmoryk 6ajaHcy MiK IBOMa BUAaMU iHTEPECiB CTaB BayKJIU-
BOIO 3aj1auero, sika Hapasi ctoiTh mepen Cymom €C, 0cobIUBO MiCIs 3MiH, YHECEHUX
JlicaboHchKkuM 710T0BOpoM. TOOTO CTPUKHEM HOBITHBOI TTAPAIMTMU B iHTEpIIPETAITiii-
Hiil gisibHOoCcTi Cyy €C Ta B KOHTEKCTi (hopMyBaHHST 0COOJMUBOTO TIPABOTIOPSIIKY
CIIJIBHOTH CTA€ T10Bara Jio iHTepeciB Jiep:KaB-uJeHiB i iX i/[eHTUYHOCTI.

Ananiz ocmanuix docaioxcens. IIpobiematnka CyTHICHOI iHTEpIIpeTartii iHTe-
peciB nepxxaB — uieniB Coiozy Cynom €C, Ha Kajb, He € TPYHTOBHO JIOCJIi/IPKEHOIO
B YKPaiHCbKill Haylli, Ta i Ha TepeHax MoCTpaAssHCbKUX KpaiH. i nuranHs posrisi-
JAJICS JIWIIE JOTHYHO y MesKax 3arajibHoi mpobseMaTruky mpaBa €C uu y 3B’3Ky
3 iHmuMu nMtaHasamu [3; 4; 12]. O6’ekToM OKpeMux JOCiIKeHb s TeMa J0Ci He
crana. 3axiJIHOEBPOTIENChKI aBTOPHU 3BEPTATUCS /IO Hei MepeBakHO Y KOHTEKCTI
pobJieMu CITiBBIIHOIIEHHS JI€P;KABHOTO CYyBEPEHITETY Ta €BPOINENCHhKOI iHTerparii
a6o Bzaemozii Cyny €C i3 Hamionaspraumu cygamu [21]. Tyt He MokHa He 3rajgaTu
npatii I. ge Bypkn (G. de Burca) i3 /Isx. Beitnepom (J.H.H. Weiler), I. Illepmepsa
(H. G. Schermers) i3 /I. Baitnsopokom (D. F. Waelbroeck), /1. Exsapna (D. A. O.
Edward) [17; 18; 19; 20].

Memoro cmammi € nocaipkenns inTeprupetariiinoi aismpHocTi Cyny €C momno
inTepecis nepxkas — wienis €C, gka BinOMBaETbCS y OO MPAKTUILLL IIOLO POSLIILY
CIIpaB, BiIHECEHUX IO OTO IOPUCIUKITII.

Buxnao ocnoenozo mamepiany. 3uaiifenns GajaHCcy MiX iHTepecaMu €BPO-
nmefchKOoi iHTerpartii, aKi iHo/I WAYTh Beylneped MO3UIlisM fepskaB — uieHiB €C, ta
[OBArolo JI0 IHTePeCiB KX JAep:KaB € OJHIEI0 3 TOJOBHUX HpobiieM, 3 skumu Cyx €C
Ma€ CIpaBy BiJ moyaTKy cBoro ¢dhyHKIioHyBaHHS. DOpMaIbHO yCTAHOBYI IOTOBOPH
noksrazaioth Ha Cyn €C 060B’s130K 1110710 3a0€e31eYeHHsI JOTPUMAaHHST 3aKOHO/IABCTBA
€C npu TIIyMaueHHI Ta 3aCTOCYBaHHI ycTaHOBUMX jsioroBopiB (4. 1 ct. 19 JloroBopy
npo €sponeiicbkuii Comw3s). Ile popmymoBaHHS 3aMUMTUIOCS Maiike HE3MIHHUM
3 4aciB 3aCHYBaHH4 IEPIIOro €BPOIEHCHKOTO CIIBTOBApUCTBAa — €BPOIEChKOTO
CITIBTOBApUCTBA 3 BYTIAL Ta cTami. Aje cydyacHi yMOBU Ta TEH/EHIIi PO3BUTKY
€sporeticbkoro Coto3y BHECTH TIEBHI KOPEKTUBHU y MisibHICTh Ta GyHKIli Cymy. Tox
X04a MPSIMOTO 0OOB’SI3KY MIO0 TONIYKY OaJaHCy MiK iHTepecaMu Jep/KaB-weHiB
ta Co103y yCcTaHOBYI JIOTOBOPHU TIPSIMO He TMoKIaaaioTh Ha Cyj1, aje 3/ MillHOCTI
Ta JIeMOKpaTnyHoi JieritnMuocTi Coto3dy 11 MpakTrKa € Bkpalt Baxausoio. Cyx €C,
JUI0YM SIK HEBiJ EMHUI eJleMeHT Ha/IHAIIIOHAJbHOT IHCTUTYIIWHOI CUCTEMU, BUCTYIIAE
KJIIOUOBOIO JIAHKOI0 Y (hOpMyBaHHI 0COOJIMBOrO Ta yHiKaJbHOrO IpaBonopsaky €C,
10 BKJIIOYA€E y cebe i 3HalileHHs Hailbibin ajeKkBaTHUX (hOPM Ta 3aC06iB POZBUTKY
iHTerpailii 3 ypaxyBaHHsIM iHTepeciB ycix ii cy0’ekTiB.

Y cucremi €porreiicbkoro Coo3y MOKHA BUIIJATA iHCTUTYTH, SIKi 32 CBOEIO
HPUPOIOIO Ta (DYHKINSIMU € HA[HAIIOHAIBHUMHE, Ta Ti, [0 € MIZKAePKaBHIUMHU, TOOTO
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IPE/ICTAB/ISAIOTH Ge310cepeHbo iHTepecu aep:kaB-uieHiB. HagHarionaabHi iHCTH-
TYTH K€ YaCTO HA3WBAIOTh «J[BUTYHAMU» €BPONENCHKOI iHTETpallii, OCKiJIbKi BOHU
MalOTh KepyBaTHUCS JIUIIE I[JISIMU, BCTAHOBJIEHUMH B yCTaHOBYMX jJoroBopax €C, i
CJIYTYBaTHU TIPOCYBAHHIO iHTeTpalliiHuX mpoiieciB Ta po3BuUTKy CoIio3y, a TaKOXK €
He3aJe)KHUMU Bijl mo3utliii fepxas. /o HapnamionanbHux iHcTuTyTiB €C MOXKHA, B
nepiry depry, Bignectu Kowmicito €C ta Cyn €C [auB.: 1, c. 475, 478-479; 2, c. 9-18;
3, ¢. 30; 8§, c. 105—-113].

3 mnouatky eBporneiicbkoi interpamnii Cyx €C meMoHCTpyBaB sIBHO, Tak OU
MOBUTH, TTPOEBPOTIEICHKY TIO3UITII0, sIKa MOJISITaNa y TOMY, 0 TepeBara HajaBaiacs
nocsarHenHio 1isedl CriBToBapucTsa. [HOI 1€ BXOAUIIO y SKOPCTKI CyIepedyHoCTi 3
MO3UIIISIMU JiepsKaB-uieHiB, ase CyJl 4iTKO CTOSIB Ha TIO3UIIi, 1110 JJIsT T0OYI0BH Mill-
Horo Corosy HapoiB €Bpomnu aep:KaBU-uJeHd MaiOTh 0OMEKYyBaTH YaCTUHY CBOIX
CYBEpPEHHUX TOBHOBaXKeHb. [lesiki jepskaBu, 0COOMBO Ti, y SIKUX MPUHIIAI BEPXO-
BEHCTBA MI>KHAPO/IHOTO IIPaBa Ha/l HAIlIOHAJbHUM IIPABOM IIPSIMO He 3aKpillJieHuil y
KOHCTUTYIIISX, TOCUTH TPUBAJIUIN Yac He CIIPUUMAJIN TIPUHITT BEPXOBEHCTBA TIPaBa
CriBroBapucTBa y CBOIX MPAaBOBUX CHUCTEMax i He Gakaju CTaBUTH IHTEPECH iHTe-
rpaittii Haj cBoiMu. Ile cTocyBasiocd He Jiniiie BepXOBEHCTBA HOPMATUBHUX aKTiB, aje
it pitrens Cyny €C.

Tax, manpuxnan, Mpaniisg gosiie 3a Bcix, ax g0 1990 p., He BU3HABaNA 1ei
IPUHIINIL, TOMY (DPaHILy3bKi CyIH IIPOTATOM GaraTboxX POKIB y pasi HpOTUPIYYs HaIli-
OHAJIbHOTO TIpaBa TpaBy CHiBTOBapUCTBA 3aCTOCOBYBAJIM HaIliOHATIbHE TPABO [IWB.:
9]. Bumuiit Koncrurymiiauii Cyn HiMeduynHu AifinioB BUCHOBKY, MO TTPY BUHUK-
HeHHI posOixkHocreit Mixk 1pasom €C Ta Koncrurymieio Himeuunnu (0cobauBo y
cepi byHIaMEHTATBHUX KOHCTUTYIIMHUX TIPaB) CJIiJ1 3aCTOCOBYBAaTH KOHCTUTYIIITO.
[MosicHeHHs 1i€l TO3MILT 3BOAUINCH 10 TOTO, 0 KOHCTUTYIIisE € GiIbII JOCKOHAIMM
iHCTPYMEHTOM 3axucTy mpaB ocobu, a nmpaBo CHiBTOBAPUCTBA, y CBOIO Yepry, He
MICTUTbh HaBiTh Tepesiiky Takux npas. Bummit Koncturtynitauit Cyn Himewunnun
BBaykaB, 10 HALIOHAJBHUI IIPABONOPSIIOK Y 3M03i Oisiblil e(heKTUBHO 3/1iiCHIOBATH
3axUCT (DyHTAMEHTANTBHIX TIPAB SIK TIPABOTIOPSIIOK KPAiHU 3 6AraTOBIKOBUM JIOCBIZIOM
nemokparii. STk wacizok, Koncruryniiianii Cyx HiMequnHy 3amiimB 3a o600 IIPaBo
nepersigny aktiB CriiBToBapucTBa Ha BianoBinHicTh Konctutytiii [10]. Ase cutyartis
3 9aCOM 3MIiHWJIACS, PO3BUHYJIMCS Ta 3MIIHUJINCS MeXaHi3MU 3aXHUCTY MPaB JIOIMHI
y €C [muB.: 6; 7] i Bxke y crpaBi Wunsche [16] @enepanphuii Koncrurymiitamii Cy
MITBEPNB, 110 3axXUCT hyHmaMeHTaibHuX ipaB y CriBroBapucTsi / €C mocar 1ocuThb
BHUCOKOTO PiBHS 1 HE MOCTYINAEThCS HiMelbkuM ctanzaprtam [auB.: 18]. lo peui, 1ig
KpU30Ba CUTYallisl CTaja SICKpaBUM IPUKJIQIOM TOTO, 1110 He Juiiie 1paBo €C Bium-
BA€ Ha HAIIOHAJILHI MTPABOMOPSIIKY, ajie i IPABOBI HAJOAHHS JIEP/KAB-UJIE€HIB MAIOTh
BILUIMB Ha BJIOCKOHAJIEHHsI iHTerpaiiitHoro mpasa. OcobJIMBO 11€ Bi[4yBaocs y mepioj
CTaHOBJIEHHS Ta aKTUBHOTO po3BUTKY npaBa CrisroBapucts/Coro3y [21, c. 257].

Hapnasi BUmagkiB BiAKPUTOTO TTPOTUCTOSHHS MPAaBOBUX CUCTEM JIBOX PiBHIB HE
6yJ0, a, HaBMAKM, Majii Miciie Ge3Iperie/IeHTHI BUMAJKK BU3HAHHS BEPXOBEHCTBA
HaHAIIOHAJIBHOTO TIpaBa HABITh HAJ HOPMAMW HAIIOHAJbHUX KOHCTUTYIlIH. Tax,
3araJbHOBiIOMUIT BUTaOK, Koau y 1996 p. Buma Pana Besbrii (Bunuii agmini-
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crparuBHuii Cyn) Bu3HaAMIa TpiopuTeT oAHOrO 3 akTiB CriBTOBapHCTBAa HAJl HAIliO-
HAJIbHOIO KOHCTUTYII€I0. AHaloriuHe pimeHHs Oyio BuneceHo B Aserpii y 1999 p.
Cuain BigmituTh, 1o 6yJI0 BUSHAHO MPUMAT HABITH HE HOPM YCTAHOBYOTO JIOTOBOPY,
a BTopuHHOTO TIpaBa CriBTOBapuCTBa.

Orxe, opuctpyzenitis Cyny €C y acrekTi CliBBIIHONIEHHS 3araTbHUX iIHTEPECIB
€C Tta inTepeciB JlepsKaB-UJIEHIB TSOKLIA 0 MOHOIIEHTPU3MY Ta MiJATPUMKN KOHCTPYK-
ITil IepBUHHOCTI 3araibHux iHTepeciB €C. Ase 3 yacom, KO TIpelie/leHTHA TPaKTUKA
Cyny €C noromorsa ccopMyBaTH TTOBHOIIIHHWI aBTOHOMHWI 1HTErpariiiHuii mpaBo-
nopstaok, Cyji xoua il 3aJIMIIMBCSA «OXOPOHIIEM» YCTaHOBYMX J0TOBOPIB (260 MOXKHA
iX HaBiTh HA3BaTW KOHCTUTYIIWHUMU JIOTOBOPAMM ), ajie MOTO BiKe Ba)KKO HAa3BaTH,
Tak OM MOBHTH, CTOBIJICOTKOBUM <«[BUTYHOM» €BPOIEICHKOI iHTerpartii, OCKiJIbKI BiH
[0YaB BPaxOBYBaTH i iHTEpecH JepsKaB-dJieHiB, ajie, Oe3repedHo, 00TPYHTOBYIOUH 1ie
HeOOXiIHICTIO TiBHIeHHs e)eKTUBHOCTI IHTErpariiHIX MPOIECiB.

Tak, Cyn €C, peaizyiount ¢BOIO KOMIIETEHIIIIO, CTaB ITOCTYTIOBO MPUXUIBHUKOM
nomyky GamaHcy Mixk iHTepecamu fepskaB — uieHiB €C ta camum Co030M y KOHTEK-
CTi BpaxyBaHHS He JIUIIe HOPM €BPOTIEIICHKOTO MTpaBa, ajie e i HOPM HalliOHAJIbHUX
3akoHomaBcTB. Tak, 25 xoBTHst 2005 p. Cyn €C BuHic pillleHHST MO0 HaAaHHS
nosHavenHio «MeTta» MPaBOBOi OXOPOHM SIK HalIMEHYBAHHS MICIsI TIOXO/KEHHS
mpoAyKTy XapuyBants. CyTb /laHOi cripaBu ToJigrana B Tomy, 1o y 1994 p. Kowmicisg
€C 3a sasBkoio [perii 3apeectpyBasa no3nauentst «Detay sk HaliMeHyBaHHsI MicCIIst
MOXOJIPKEHHST TIPOJIYKTY XapuyBaHHs KJIACY «CUPU», Y 3B'SI3KY 3 4nM OyB TPUITHSTHIT
Pernament Ne 1107,/96 Bix 12.06.1996 p. Ha 1te BizpearyBasu inmr KpaiHu-Bupoo6-
Huky takoro cupy ([lanisi, Himeuunna, @paniist, BeaukobpuTaist), TOCHIAIOUUCH
Ha Te, 110 1€ TIO3HAYEHHSI € POJIOBUM i He MOKe OyTH ITPEIMETOM 3aXHCTY. 3a IX 1M030-
BoM Cyn €C yxBasiuB pillleHHs 1TPO cKacyBaHHA ToJiokeHb Permamenty Ne 1107 /96
mo/10 reorpacdiunoro nozuavenus «Detas. [licsst 1pOro KOMMaHii-BUPOOHUKU CUPY
3HOB 3BepHYyJnCcs 10 Cyny 3 MPOXaHHSM B3arasi CKacyBaTH PEECTPAITiio TTO3HAUYEHHS
«MeTa», TOMy 1110 BOHO BK€ CTAJO POJOBUM i He MOKHA HOTO 3aCTOCOBYBATH [IJIsSI
[o3HauYeHHs Julle rpeibkoro cupy. Cy/, NpoBiBIIM MOBHOIIHHE PO3CJIi/yBaHHS,
JHIIOB BUCHOBKY, 1110 «MDeTa» — 11e cup, sikuit Mae crernudivni XapaKTepucTUKN 3aB-
JSKU 0COOJMBUM IIPUPOAHIM 1 JIIOACHKUM (haKTOpaMu, sIKi IpuTaManHi reorpadivniii
micrieBocti Ipertii. Tomy 3 25 sxoBTHS 2005 p. iHO3eMHI KOMIAHIT-BUPOOHUKY TOBUHHI
OTPUMYBATH JHIEH3I10 HA MapKyBaHHS CBOTO CUPY CYTO TPEIIbKUM HalilMEeHYBaHHAM
«@eta» [auB.: 11]. ¥ nporeci Bupimenns iiei cnpasu Cyn €C npoanasizyBas
HaI[lOHAJIbHI 3aKOHOJABCTBA BCIX KpaiH, B AKX BUPOO/sBcsa cup «Dera» 1 TiMbKK
BPaXOBYIOUM 1X, YXBaJIUB OCTATOUHE PillleHHS.

AHaoTiuHy TO3UIIII0 100 BUKOPUCTAHHS SK €BPOIENCHKOTO, Tak i HaIlio-
HasapHOro npaBa Cyx €C zaitHsaB y pimeni 1o crpasi 87/97 Gorgonzola v Kaserei
Champignon Hofmeister mopo 3axucty reorpadiunoro nmosnaventst «loprousosas,
y sskomy Cyn €C BU3HAUYMB YMOBH, SIKUX Tpeba AOTPUMYBATHCS 3a JJIsT T0OPOCO-
BiCHOI peecTpallii ToproBoi Mapku. BiH mo3HauuB, 1[0 BU3HAYEHHS 10OPOCOBICHO-
cTi Ma€e 6yTH PO3IJISTHYTE 3 TOYKU 30PY SK HalliOHAJBHOTO, TaK i MiKHAPOIHOIO
nmpasa [13].
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SlckpaBum npukaagom toro, sik Cyx €C 3naxoauTh OasaHC MiX iHTEpecamMu
Coro3y Ta iHTepecaMu it OCOOTMBOCTSIMY JIEP/KAaB-UIEHIB, CTAJIO PIIIEHHS y CIPaBi
Omega v Oberburgermeisterin der Bundesstadt Bonn [14]. Himemnbka KoMmaHist
3/IIMICHIOBAJIA YIIPABJIHHS JTA3€PHOIO IHCTATSIIEIO («JIa3ePAPOM» ), B SIKiil TPOTIOHY-
BAJINCS iTPH, B SIKUX CJIIJ] OYJI0 CTPIISITH 3 JIa3ePHUX PYIITHUIS IO BIPTYaJIbHUX 0CO-
6ax. [Tosineiichka Biraga Borny 3a60poHUIIA 110 1HCTAISAIIO, OCKIIBKM, Ha il JyMKY,
Taki il y «Ja3epApoMi» 3arpoKyioTh IIyOJIYHOMY HOPSAKY, TOMY IO BipTyajbHe
BOMBCTBO Jrfofieil Ta GaiiyKke CTaBJIEHHS 0 HACUJUIA cylepedarh (hyHIaMeHTalb-
HUM HPUHITUIIAM, SIKi MaHyoTh y cycriibeTBi. Himenbkuii Mepepanibumii Aamini-
crpatuamii Cyn 3BepayBcst 10 Cyay €C i3 3anuTom, 4u He MOPYIIYE 151 3a00poHa
MOJIOKEHHS PO CBOOOJY HAaHHsI MOCJYT Ta CBOOO/Y IepecyBaHHsI TOBapiB, sIKi
€ opaumu 3 rososaux y npasi €C. Cyn €C BusHaB 1110 3200POHY JIETITUMHOIO Ta
TaKoIO, IO He TOPYIIYE CBOOOIM HaJaHHS MOCJYT Ta MepecyBaHHs ToBapiB. Bin
3a3HAYMB, 1110 (DYHAAMEHTAIbHI TIPaBa MOKYTb BUIIPABIOBYBaTH 0OMEKEHHSI 3000B's1-
3aHb, M0 BcTaHOBJeHi paBoM €C, HaBiTh (yHIAMEHTANIbHI CBOOOIH, TapaHTOBaHI
YCTAaHOBYMMU JIOTOBOPAMM, TIPUMIpoM, cBoOoy Hamanus mocayr. Ha aymky Cymy,
He Ma€ 3HaUYeHHST HaBiThb TOU (hakT, 10 BIATOBIAHI (hyH/ITaMEHTAJIBHI ITpaBa MOXKYThb
OyTH 3aKpilljIeHi JIuie y HallioHAJIbHOMY KOHCTUTYI[IHOMY TIpaBi i He BUBHABATUCS
inmmvu ipaBonopsiikamu. CyJr i3 TIOBaror MoCTaBUBCS 10 0COOJUBOCTEN TIPABOBOT
cucremy HiMeuunnu il yXBajiMB pillleHHs, sIK€ BCTAHOBJIIOE GAaHC MiXK €KOHOMIY-
HuMu iaTepecamu Coio3y Ta hyHmamenTaabHuMU inTepecaMu Himewunnu. Pimenns
y crpasi Omega 4iTKO 3aKpiluiio, Mo Jep:KaBU-4JeHrn MOKYTb MaTH Pi3HI CTaHIapTH
HaBiTh y TAKUX YyTJAUBUX cdepax, K 3aXUCT JI0AChKOi TifiHoCcTi. 1le o3Havae, 1mo i
MOHSATTS /IeP5KaBHOI MOJIITUKY MIEBHUM YMHOM € BiIKDUTHUM JIJISI TIEBHUX IOPUAMYHNX
inTeprperariii y pisanx gepxasax — uienax €C. Vimosipno, Cys kepyBaBes i T,
IO OCATTH MaKCUMAJTbHOTO 3aXHUCTY TpaB JIOAUHA MOKHA JIMIIE Yyepe3 MeBHY
JIETEHTPAJII3allil0 TAKOTO 3aXUCTY.

¥ Meskax HaIoro JOCHI/IKEHHS BapTO TaKoK 3ynuHutucs Ha pimenni Cyny €C
y ciipaBi Apothekerkammer des Saarlandes and others v Saarland and Ministerium
Jfur Justiz, Gesundheit und Sziales [15]. O6cTaBuHM 1aHOI CIIPABU TIOJISITAIIA Y TOMY,
1o MiHicTepcTBO I0CTHIILI1, 37I0POB’S Ta COIiaTbHUX crpas denepanboi 3emuti Caap
BUIAJIO JIiIeH3110 HifepaanachKili Kommanii DocMorris, sika 3aitmasiacst mpoaskemM
JIKIB 4epe3 MomiTy, Ha (hapMalleBTUYHY IisSUIbHICTD, M0 BKIOYaMa y cebe TaKoK i
HaiiM (hbapMaleBTiB Ha YMOBax iHAMBILyaJabHOI BiIMOBIIATbHOCTI 32 CBOTO JliSITTbHICTb.
Ile pimennst 6yJjo0 ockapskeHe y aaMinicrparuBaomy cyai Caapy Ha IijgcTaBi TOrO,
110 BOHO CYTIEPEYUTh MOJOKEHHAM (papMalleBTUYHOTO 3aKOHO/IABCTBA, OCKIIbKHI
Jitiie hapMareBTH MOKYTh 3aCHOBYBATH Ta KepyBaTu (papMarieBTUUHUM Oi3HECOM.
Ax minicrepcTBo, Tak i apmaneBTnuyHa KomIanigs DocMorris BUCTyTaAu TPOTH
MO30BY 4Yepe3 Te, 10 caapcbke (hapMaleBTUYHE 3aKOHOJABCTBO CYTEPEYUThH CT. 49
Jlorosopy 1po €C 1010 ¢BoOOM 3acHyBaHHs KoMIaHiil. KoMmmaHis Ha 3aKOHHUX
mizcraBax nparosasia y Higepianaax, a MOKINBA 3a00pOHA TAKOTO K BUILY [IisLTb-
Hocti B HiMmeuunni Morjia 6 cynepednTs ocHOBHii ¢cBoboi €C. €auHOIO MiZcTaBOI0
obMeskeHHsT ¢BOOOIM 3aCHYBAaHHSI MOIJIO O OYTH JOCATHEHHS 3aKOHHOI METH HIOZ0
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CYCIILJIBHOTO 3710poB’s. Po3rismaoun npefoauiiiagbie 3BepHeHHs Bif MiHicTepceTBa
IOCTHUTII1, 37I0POB’ST Ta coriaibHuX cripaB denepanbroi 3emii Caap, Cyn €C 3a3na-
YUB, MO JeP;KaBU-UJIEHN BCTAHOBIIOIOTH Pi3HI CTAHIAPTU 3aXUCTYy 3I0POB’ST CBOIX
TPOMaJISTH, a OTXKe, HaJlaHHS MOKJIMBOCTI KOMIIaHii, SIKOI0 KEPYIOTh He hapMalleBTH,
BecTH (hapMalleBTUYHMIA Oi3HEC MOKe CTAaHOBHUTH 3arpo3y CYCIJIBHOMY 37I0POB’10. Y
cBoemy pimenHi Cy/1 miKpec/nB, 10 HAIlIOHAJbHA TIO3UITid Y TTbOMY TTUTAHHI € JysKe
BayKJIMBOIO IIPU BCTAHOBJEHHI 3aKOHHMX oOMexkeHb ¢cBo6ox €C. Pimenns aiiicHo
[OKA3aJ10, 1110 IHTEepecH iHTerpaiii 3a MeBHUX crennudivyHuX 0OCTaBUH MOKYTh OyTH
MIPOTUCTABJICH] iHTepecaM JlepKaB-UuJIeHiB.

[Ipunarigno Bapto 3a3Haunty, o Cyx €C npu 3'gcyBaHH] 3MiCTy HalliOHAJb-
HOTO 3aKOHOJIaBCTBa Oepe /10 yBaru He TUIBKU 3MiCT CAMOTO HOPMATUBHOTO aKTa, ajie
il Te, SKUM YMHOM BiH 3aCTOCOBY€EThCs B HallioHasibHiil npakTuii. Cyx €C ocobmse
3HAYEHHS TPU/IIJISE MPAKTUIl BEPXOBHUX 1 KOHCTUTYIIWHUX CY/IB JepPsKaB-uJIeHiB,
OCKIiJTbKM caMe BOHU € HallOiIbIll aBTOPUTETHUMHU Cy/JaMU B MeKax JeP/KaBU Ta
YacTilre 3a Bce TIyMadaTh CBOE HalliOHAJIbHE TTpaBo B KOHTeKCTi ipaa €C. [Tpruomy,
stkio panirre Cygr omiKyBaBcst po30yI0BOI0 aBTOHOMHOTO Ha/[HAIIOHATIBHOTO TIPABO-
HOPSIJIKY, TO B CY4aCHUX YMOBaX OCHOBHUM 3aB/aHHaM Cyjy BUCTYyIA€ iHTepIIpeTalis
npasa y KoHTekcTi banancy Mix 1iisimu Corody Ta inTepecamu jep:kas — uieHis €C.

YV 3B’3KYy 3 IPEAMETOM JOCJI/KEHHST 0COOIMBO CJIijl 3BEPHYTH yBary Ha Te, 110
IIpY TJIyMavdeHHi HAI[lOHATBbHUX 1HTEPeCiB Jep:KaB-4yeHiB i HarlioHaabHOTO 1TpaBa Cyn
3aCTOCOBYE TIPUHIIAIT CAaMOOOMEKEHHST TIPU IHTEePIIPEeTaIlii mpaBa B aCleKTi OajaHcy
intepeciB €C Ta iHTepeciB nep:xkap-uieHiB. Busuyatoun npaktuky Cyny €C, MoxHa
3pobutn BrcHOBOK, Mo Cyn €C 10BoJi THYYKO MiZXOAUTH IO I[bOTO MPUHIIKILY,
IO MPU3BEJIO /10 MOSIBM HOBUX BAKJIWBUX IPUHITUIIB Ta HOPM, KOTPi B JKOJAHOMY
pasi He 3’sBusncs 6 npu camoobmesxkeri Cymy. Cyx €C HeraTHBHO CTaBUTHCS i J10
3aCTOCYBAHHS JIOKTPUHU acte claire depe3 pusuk OyTH 3000B’sI3aHUM JIiSTH JIUIITE
MEBHOMY HANpsIMKy 6e3 BpaxyBaHHS B MOJAJBIIIOMY MOKJIUBUX 3MiH CYJOBOI MpaK-
tukn. [le Ge3nmocepeIHbO MO3BOMIIO IOMY BUHECTH YMMAJIO PillleHb, Y TOMY YHCJT
BUIIleHABEAEHNX, SKi 3HANWIILJIM KOMIIPOMIC MiXK iHTepecaMu iHTerpailii Ta OKpeMux
nepskaB-useniB €C, a oTxe, 11i PIllIEHHS CTAJIN TI€ OJIHIEI0 TIETJUHOIO Y TTPOIIECi TI0/10-
JaHH4 AedinuTy AeMoKparii, 3a 1o yacto nopikaiau Coio3osi. Terep yxke He MOXKHA
tBepauTH, M0 Cot03 BifaseHnil Bij iHTepeciB Hapo/iB €Bponu Ta BiJ iHTepeciB
ix mep:xaB. €C y KOHTEKCTi eBOJIONINHIX 3MiH CTa€ Bce OLIBIIOI0 MipOIO He JIHiie
COI030M JIep:KaB-4JIeHiB, aje i COI030M TPOMAJISIH.

Ypaxosyoun BusHadaiabHy posb Cyny €C y 3abesnedeHHi iHTerpaliiiHoro
MPaBoOIOPSIZIKY, 04eBUIHO, 1110 came Cyx €C B TOJabIIOMy 3aTUIIATUMETHCS TIEI0
JIAHKOIO iHCTUTYIINHOT cuctemu €C, sika Oyze MOEHYBATH Pi3HI KoJia iHTEpeCiB y
3araJibHill KOHCTPYKIIii €BPOIEiChbKOI iHTerpallii.

Bucnosxu. Cyn €C, axuii € ofHUM 3 HAUTIPOTPECUBHIMNX Ta YHIKAJbHUX
inctuTyTiB €C, CBOEI MPAKTUKOIO JIEMOHCTPYBAB BiJIJIaHICTh iHTepecaM iHTerpartii
il yXBaJIIOBaB PillleHHsi, siKi CayryBan 6a3010 /IS OMAIBIIOT0 PO3BUTKY 0COOIUBOT
npaBoBoi cuctemu €C. [IpolinmoBinm msx Bij )KOPCTKOI iepapXii iHTEpeciB €BpO-
MefCchbKUX CHiBHOT, a oTiM i Coto3y Hajl iHTepecaMu JiepkaB-usieHiB, Cyl 3HANIIOB
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BifmoBiziHy Mozesb Gaancy mixk Humu. CyuacHa npaktuka Cyny €C neMoHCTpYE,
1[0 BiH HaMara€ThCsl SKoMora eeKTHBHIlIe 30aaHCyBaTH JIETITUMHI IHTepecH Jep-
»kaB — wieniB €C i3 BUMoramu inTerpailii. 3BiCHO, CJIi/I 3ayBaKUTH, 10 He 3aBXK/U
BrcTava€e 4iTkocTi mosutrii Cyzy, MO MEBHUM YHHOM He Ja€ MPUBATHUM 0CcOOaM
peajiisyBaTy IPUHIIAI TPaBOBOI BIieBHeHOCTI, aje Cyj MiIIOB THM ILISXOM, 1100
BUPINTyBaTH KOJIi3il iHTepeciB Ha OCHOBI BUBYEHHSI KOHKPETHUX OOCTABUH CIIPaB Ta
IHTepeciB, dKi 3aUiNaThCs CYZOBUM PO3TISIOM. [afaeMo, 1110 710 TTOI0JIaH S BiIIO-
Bizinux mpobsem mae OyTtu 3amydenwii e juiie Cyx €C, ane it KOHCTUTYIITHI Cyan
JlepsKaB-4JIeHiB, a TaKOK iX mapjaMeHTH, siki 3a JIicaDOHCHKOIO Yro/010 OTpUMAJIH
6araTo JIEMOKPATUYHUX MOBHOBaxKeHb. Came I Koomepallisi KJII0YOBUX Cy0'€KTIB
€BPOIIEICHKOI 1HTerpallii A0MOMOKe Y TTOIAJIBIIIOMY YHUKATA CUTYAIliil PO3XOKEHHS
inTepeciB gepkaB — uneniB €C ta camoro Coiosy.
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The European Court of Justice and the national interests of the European Union’s Member
States

The article is devoted to the research of CJEU’s practice concerning the interpretation of national
interests of the European Union’s Member States in resolving disputes submitted for its consideration.
Analyzed decisions of the CJEU allows to trace its position on the matter and the evolution of practices
regarding the balance between different interests — the interests of the Union and the States. Also
in article there are analyzed actual problems of the modern European Union law (human rights, free
enterprise, etc.), its institutional system and direct the judicial authorities in the EU.

For modern evolution of the EU it is highly important to have orientation not only on common
interests of the EU but on interests of members states. In the late jurisprudence of the Court of Justice
of the European Union there is a tendency of retreating from strict practice of favoring only to interests
of the EU and interpreting interests of members states in order to find the balance between two types of
interest especially after amendments of Lisbon treaty.

In the context of this research it should be noted that the Court of Justice of the European Union
during interpretation of national interests of member states uses the principle of self-restriction in
interpretation of law. Herewith the Court quite flexible uses this principle and this leads to appearance of
new highly important precedents.

It should be underlined that the Court has a negative to the application of acte claire doctrine
because of some risk of been bound to act only in one direction without taking into consideration any
possible changes of judicial practice in future.

The conclusion is made that for the strengthening of European integration it is highly important not
only the jurisprudence of the Court, but the activity of constitutional courts of member states and also
their parliaments, which under Lisbon treaty got a lot of democratic competences. Exactly the cooperation
of these key subjects of European integration will help in future to avoid the collisions of interests of
member-states and of the EU.

Keywords: European Union; Court of Justice of the European Union; judicial system of the EU;
Member States of the EU.
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Hcropust MeKIyHAPOJHO-NPABOBOIO PEryJUPOBAHUSI BONPOCOB, CBS3aHHBIX € HMCIOJb30Ba-
HHEM KOMIbIOTEPHDBIX TEXHOJIOTHIA

Hccnedyemes 2enesuc npasosozo pezyiuposanus Kubepbesonachocmu 6 MejcoynapooHom npaee,
onpeoensiemcs, Mecmo 0annoil npodiemMvl 8 OMHOUEHUAX MENCOY CYOveKmam Mewrcoynapooozo npasa.
IIpusedeno npumepvL pesonanchvix kubepamax, Komopvie COBePUANUCH HA MENCOYHAPOOHOM YPOGHE.

KioueBbie cioBa: kubephe30nacHoCTb; KHGepIpocTpaHeTBO; Kubeparaka; KUGepIpecTymHOCTb;
MesKyHApoiHast nH(OpPMAIMOHHAs GE30TIACHOCTb.

Bcmyn. OctanHiM yacoM 3aJIe;KHICTb JITOJICTBA BiJl HOBUX TEXHOJIOTIH 3pOCTae
3 HelMOoBipHOIO HIBUKicTIO. Ha kasb, 115 3arajoM IporpeciBHa TeHEHIliS Hece B
co6i i neBHi weratusHi Hacaiaku. CraHom Ha 2014 p. y cBiti Bke 2,8 Mupa Jogeit
Masii JoCTyn 10 Mepexi [HTepHer, HamiuyBasocss 6ausbko 10 Mapa HpUCTPOIB,
o mix'eaHaHi 10 1iel BcecBiTHbOI Mepexi [1]. CrmocTepiraeThcs TeHIEHITIS
CTBOPEHHS HA/I3BUYANHO PO3TaysKeHOi Mepeski Il elHaHuX 10 [HTepHeTy peueii,

© Kamuamnui M. B., 2016 199



MIXXHAPOJHE INPABO

1110 MOKYTb (DYHKI[iOHYBaTH camocTiitio (Tak 3Banuii «Internet of Things»). IIpore
3aCTOCYBAHHS TaKUX TEXHOJIOTIM BiIKPUBAE TAKOXK i HOBI NMIJISAXU J0 3JIOB)KUBAHDb 3
BUKOPUCTaHHAM Mepeski IHTepHeT, cepel SKUX KpaJiisKKH, He3aKOHHUIT 06ir 3a60poHe-
HUX TOBapiB, HA/IAHHST HE3AaKOHHUX TTOCJYT, IMBEPCii, TEPOPU3M 1 HABITh PyHHYBaHHS
iHbpacTpyKTypH MicT i yac BexeHHs Biiinu. Ile, 6e3nepedro, CIIOHYKAE JIepKaBy
i MiXKHapoaHi opraHizaimii npuaiasgTH 3Ha4YHO OinbINy yBary sabe3ledeHHIO
KibepOesiekn, BUMarae BperyJoBaHHs i€l mpobJeMn Ha MiKHAPOIHOMY PiBHi.

Ananiz aimepamypHux 0aHux i nOCMAHO6KA 3a60aAHHA 00CHIONCEHHS.
Temaruri kiGepOesnexku MPUCBITHAN CBOI POOOTH YMMaJIO BITYM3HAHUX YUEHHUX,
cepen sikux A. Ilasiok, [I. /Iy6os, O. Mepexko, /[. Illnenos, P. JIyk'sHuyk.
3HayuHO GiJIbIINY yBary AOCJIPKEHHIO TMTaHb KibepOe3nekn y MizKHapOJAHOMY IpaBi
HpUALISIOTh 3apyOiskui daxisii, cepen sskux M. H. IImirt, B. XaitaTuens ¢on
Xaiiner, B. Byt6i, T. Binrdinza, b. demeiipe, IT1. MapryJiic ta inmri.

3 oTJIsAMy Ha Tie Memoto Hallol cmammi € BU3HAYCHHS TeHe3UCy MiKHAPOIHO-
[PABOBOTO PETYJIIOBaHHS KiGepOe3meku MIISAX0M aHali3y BUMHEHHUX KibepaTak Ta ix
HACJI/IKIB, BUBYEHHS MisKHAPO/THO-ITPABOBOTO PETYJIIOBaHHS y cepi KibeprmpocTopy.

Buxnao ocrosnozo mamepiany. 3 pO3BUTKOM TEXHOJIOTIH KiGeprpocTip crae
HOBUM 1 He MEHIIl BaKJIMBUM, Hi’K Ha3eMHUU, MOBITPSIHUN, BOJHUN YUl KOCMIYHUI
POCTOPH, Y AKOMY JIEPKaBY 3MaraloThest 3a 3abe3MeYeHHsT BJACHUX HalliOHATbHUX
inTepeciB. OHOYACHO BiH MPUBEPTAE yBary MiKHAPOAHUX TEPOPUCTUYHUX TPYII,
TPpaHCHAIIOHAJBHUX OPTaHi30BaHUX 3JI0UYMHIIIB.

Y 3axigHiil Jitepartypi OJHUM 13 MePIIUX MPUKJIAAIB BUKOPUCTAHHS
KiGepTeXHOJIOTi 3a/JisI BIUIMBY Ha iHINY JI€P/KaBy BBa)KAE€ThCSI BUKOPUCTAHHS Y
1982 p. Tak 3BaHOi <«joriunoi 6omb6u» [2]. IcHye Bepcis, 1O B I[bOMY BHIIaAKY
OyB BUKOPHUCTAHWII «TPOSHCHKHUII» Bipyc, IMPUXOBaHMUN y IIPOTPaAaMHOMY
3abe3redyerHi, sKe paAsHChKI mmuryHu Bukpanu y Kanazai 3 MeToro 3abe3mnedeHHst
dyuxmionyBanus Tpanccubipcbkoro razomnpoBoay. Ha Toit MOMEHT crierianicTu
CPCP He Majiim BJIaCHOTO NPOTPaAMHOTO 3abe3levYeHHs sl YHOPaBJIiHHS
cUCcTeMaMy Ta30IMPOBOJAY 1 He MOTJM PO3I3HATH MPUXOBAHWUHN y BUKPaJeHIl
nporpami amiHenuii Koza. Bigomo, mo 1s nporpama OyJia cTBOpeHa i BUKOpUCTaHa
il 9ac «XOJOAHOI» BiitHM crenianbuuMu ciayxb6amu Crnonyuenux ITartis
Awmepuku. Ilig yac BumpoOyBaHb TUCKY Ha TMEBHUX AIJSHKAX Ta30IMPOBOIY
TPOSTHChKA TporpaMa OyJia 3amylieHa i UM BIJIMHYJAa HAa MaKCHMaJbHE
30i/bIIEHHS] THUCKY y CUCTeMi, mo He Oyio BijoOpakeHO Ha CHeliaJbHUX
npuiaziax 3 KOHTPOJIIO MOKKYMUKIB. Y pedysabrati y 1982 p. 1e mpusseno no
HaJ3BUYAHO TOTYKHOTO BUOYXY rasy [3].

OpHi€lo 3 mepumx atak, 6€3MocepeHbO CIPSIMOBAHUX MPOTH HAIIOHAIBHOT
Gesneku kpainu, Oysa kibepataka Ha Ecroniio y 2007 p. [4, ¢. 5-8]. IlepeaymoBoio
TAaKOTO BTPYYaHHS BBAKAETHCS PillleHHs ypsimy ECTOHIT TTpo mepemilieHHsT mam sT-
HUKa pa/IsIHCbKUM BoiHaM yaciB /[pyroi ¢BiToBoI Biiitnu 3 nentpy Tasminna Ha iforo
okoJsuiti. [le pimmeHHS CIPOBOKYBAJO XBUJIIO aTak Ha YMCJEeHHI [HTepHeT-cailTu
Ecronii. ¥ pesy/israti BrpydaHHst XaKepiB IPOTSITOM JIEKiJIbKOX THKHIB OYJIM HECIIPO-
MO’KHI (DYHKI[IOHYBaTH B HOPMaJbHOMY PEKUMI YPsA0Bi, OaHKIBChbKI cailTu Ta
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indopmariiini cucremu, caiitu 6ararbox 3aco6iB MacoBoi iH(opMallii, (POMasChKUX
opranizaiiii. Xakepam B/IaJoCd HaBiTb HEHAJOBIO BUMKHYTU CEPBIC HEBiJIKJIaJHOI
JIOTIOMOTH, sIKUii (DyHKITIOHYBaB 3aBasiku Mepexi [nrepuer [, c. 110]. Bixnosnenns
MOBHOI[IHHOTO (DYHKITIOHYBaHHST iH(MOPMAIiHOT iHGPacTPyKTYpH MOTPeOyBaIo MeB-
HOTO 4Yacy Ta 3HauHMX (hiHAHCOBUX BUTPAT. X04ya O(DIIIIHHOTO MiATBEP/PKEHHS y4acTi
POCiiichbKOI BJIaJid Y oprasisailii arak He 0yJi0, 6araTo XT0O 3 €CTOHCHKMX IPeICTaB-
HUKIB BJIaIM HAroJonryBaB came Ha Iiii Bepcii [6]. Yci TexHiuHI MIISAXW BUBOININ
eKCIIepTiB 3 1HGOPMAIiHHO-KOMIT IOTEPHUX TEXHOJOTIH caMe Ha POCIHChKi TEeHTPH
opranizariii kibeparax, siki, 10 TOTO K, BUKOPUCTOBYBAJIU JIJIsT BTPYYAHHS «3apaskKeHi»
KoMIT'toTepu 3 1oHaz 70 kpain cBiTY.

Vike 3a pik, y 2008 p., mogiOHKX T0CsTaHb 3a3HaM ypsinosi caiitu [pysii. Cro-
yatKy Oys10 arakoBaHo oiniiiauii caiit TTpesugenTa Ipysii, a 8 cepriHs, oHOYACHO 3
POBropTaHHsIM BiliCbKOBOIO MPOTHCTOsIHHS Mixk Pocieio Ta Ipysieio, Gyin aTakoBati
iHmT oimiitHi caliTh By Kpainw. BTpydanb 3a3Hamm TaKoxX calTu (hiHAHCOBUX
yCTaHOB, 3ac00iB MacoBOI iH(opMaIllil, HaBYAIbHUX 3aK/Ia/iB Ha Teputopii [pysii, a
takox caiitu nocosbetB CIIA ta Beaukoi Bpurawii [5, ¢. 112]. Ile 6yB nepmnit
BUMAJIOK Y iCTOPIi, KOJIM Ha3eMHa BIIChKOBa OTeparlisg CyImpOBOKYBAIACT CKOOP-
JIMHOBAHOIO i3 Helo Kibeparakoio [7]. Xoua s0KasiB TOTO, 1110 ataku Oy/u 3AilicHeH]
pPOCIficbKUMU BiiCbKaMM YW KOOPAUHYBAJMCS POCIMCHKOIO BJIQ/I0I0, HE iCHYE, 1X
BurigHicTs Pocii i gac BiiicbKOBOI omepaiiii € 6e33amepeaHoro.

OpnHi€ro 3 HAMOITBIT BiIOMUX HA CHOTO/IHI KibepaTak BBAKAETHCS 3aCTOCYBAHHS
KibepHeTHYHOTO Bipycy «Stuxnets. Ileit cucremunii kox 6yB Bukopucranuii y 2010 p.
st atakn SCADA'-cuctem 6ibin HisK ofHI€T THCSAYI TIeHTPUDYT 31 36araycHHs
ypaHy BUPOOHMIITBAa KoMIIaHil Siemens, posramoBanux y Haransi (Ipan) [8]. Araka
BUBeEJA 3 JIajly HeHTPUdYTH, 10 YHEMOKIUBUJIO MOAabIy poboty Kommanii. IIpu
IIbOMY BipyC JIisIB Tak, M0 onepaTopu MeHTpudyr He MOMidaan KOJHUX BiJXUJIEHb
i gac poboOTH cucTeMu. Y TOH JKe 4ac MIKiTMBUI KO 3MIHIOBaB YMOBH POOOTH
o0JtajiHaHHSI, BiJl YOTO MPOIIEC CTaBaB HEKOHTPOJIBOBAHUM, i IEHTPUDYTH BUXOIUIIH
3 jany disnyno. Xodya ohiiiHUX MATBEPKEHDb 1 BUSHAHHS 3 OOKY JIepsKaB TOTO, 110
151 mporpaMa Oysia crBopena 3a ydyactio CIITA Tta Ispaimio, Hema it oci, Taka Bepcist
MIUPOKO 0OTOBOPIOBAJIACS.

OxkpiM TOTO, YNMaJIO HIIMX KpaiH CBITY 3a3HaBa/IU OINBIINX YU MEHIIMX aTak
Ha YPsIIOBI Ta HEypsiIoBi caiith, geski o6’exktu indpacrpykrypu. Cepen HUX K
Ha/3BUYAiHO po3BUHEHI y Kibepcdepi kpainu, taki sik CIITA, BenmukobpuraHis,
[3painb, [liBgenna Kopes, Kuraii, Tak i kpaiHu 3i 3HaUHO HUKYUM PiBHEM PO3BUTKY
KibepTeXHOJIOTII.

Vei 11i BUNaAKK MATBEPKYIOTh 3POCTaHHS 3HAYEHHS KiGePIPOCTOPY y MiXKHa-
POIHUX BiHOCHHAX, HEOOXiIHICTH MPABOBOTO PETYJIOBAHHS MiK Cy6 €KTaMu MikK-
HApOJTHOTO TIpaBa y HbOMY. BapTo 3a3Ha4MTH, 110 TEXHOJIOTii PO3BUBAIOTHCS 3HAYHO

! SCADA (ckopouenns Bix anri. Supervisory Control And Data Acquisition) — ymMoBHUIT TiepexJa
SK JMCIIeTYEePChKe YIIPaB/IiHHA Ta 30ip manux. Lle nporpamMHuii maker, pUsHauYeHUl 1 PO3POOKH
abo 3abesreueHHs poOOTH y peajbHOMY 4daci cucteM 300Dy, 00poOKu, BigoOpakeHHst i apxiBarii
indopmartii mpo 06’eKT MOHITOPUHTY a0 YIIPABJIiHHSL.
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MIBUJIIIE, HisK HOPMH, 110 PETYJIOI0TH X BUKopucTaHHs. [le mopokye HeoOXigHiCTh
[IPaBOBOTO 3aKPIMJIEHHST TUTAHb IIOA0 KiGEepIpocTopy y HaIlOHATBHIX 3aKOHOIAB-
CTBax Ta Mi?KHAPOJHOTO Y3TO/KEHHS TaKMX HOPM.

Ha xanb, Ha ChOTOJIHI iICHYE JIOCUTDH BY3bKUU Mepesik MiKHaPOIHO-TIPABOBUX
aKTiB, IKi O PeryJIIoBaIN BiTHOCUHU Cy0'€KTIB MiKHAPOHOTO TIpaBa y KibeprpocTopi.
Cuiz 3a3HauMTH, 1110 J0CI He BUPOOJIEHO YHi(DIKOBAHMIT TIOHATIIHMIT allapaT, TOMY B
JIeSIKUX KpaiHax TakKi TepMiHM, SIK «KiGeprpocTip», «kibepbesiekas, «kibeparaka» Ta
iHIII, 1[0 MICTSATh y CBOEMY CKJIAi «Kibep», TPAaKTYIOThCS ¥ HAI[lOHATLHOMY 3aKO-
HOJIABCTBI MO-PI3HOMY.

[TiiBasTMHY 17151 TOJAJIBIIIOTO CITiIBPOOITHUIITBA JepskaB OyJI0 3akaageHo Pesosro-
mieto Tenepanbproi Acamb6iiei (ITA) OOH 53/70 mie y 1998 p. Busnatouw i migkpeciiio-
I0YM IIBUIKUI PO3BUTOK TEXHOJIOTIH, a TAKOK Te€, 1[0 BOHU MOKYTh OYTH 3aCTOCOBaHi
y LMBLIBHIN 1 BilicbKOBiil cepax, [enepanbha AcamObiiess BOAHOYAC HATOJIOCKIIA, 110
11i TEXHOJIOTIT MOXKYTb TaKOK BUKOPUCTOBYBATUCD Y I11JI5IX, HECYMICHUX 13 3a/1a4aMu
3abesreyentst MiXKHAPOAHOI cTabinbHOCTI Ta Oe3leku, i MOXKYTh HETaTUBHO BILIN-
HyTH Ha Oe3neky aep:xkaB. CBoeio Pesosortieio A OOH 3aksmkana repskaBy-dieHu
JI0 CIIBPOOITHUIITBA Y PO3IJIS/ iCHYIOUNX 3arpo3 y cdepi indopMaliiitHoi 6e3mneku;
BU3HAYEHHSI OCHOBHMX IIOHSITH, 0 CTOCYIOThCS iH(MOpPMaIiiiHOI 6e3IeKH; a TaKOXK
1o indopmysants Tenepambroro Cexperapst MO0 AOIIBHOCTI PO3POOKH MisKHA-
POAHUX MPUHLMUINB, SKi HiBUIIATh Oe3leKy TI00aabHIX iH(GOPMALIHHUX TEJIeKO-
MYHIKAQIIITHIX CUCTEM Ta CIPUATUMYTHh OOPOTHOI 3 iH(OPMAIIHHUM TEPOPUIMOM
Ta kpuMiHasoM [9]. Takuit miaxi/y CHPUYMHUB TEHJIEHITIIO /0 BUCYHEHHS MOPIYHUX
MIPOTIO3UILIN 3 OOKY JepsKaB Ta MiJATOTOBKU [eHepaibHOIO AcaMbJIeeio pe3osioniii 3
MUTaHHA JI0CATHEHD Yy cdepi iHpopmaTusallii Ta TeJeKOMYHIKaIlii y KOHTEKCTI MiXK-
HApOJHOI Ge3MeKu.

Ve y 2000 p. Ta 2001 p. Tenepanbhoro Acambiecio OOH 6yso miaroroBieHo
Pesomortii 55/63 ta 56/121 Bignosigro. O0uaBi cToCy0ThCST OOPOTHOU 31 3JTOUIMH-
HUM BUKOPUCTAHHAM iH(MopMaiiitHux texHomorii. [lumu Pezosorisimu nep:xaBam,
cepeji IHIIOTO, PEKOMEHIYEThCsSI 0OMiHIOBATHCS iIH(POPMAIII€I0, eKCIIePTaMy 3a/1JIsT
6isbIn e(heKTUBHOI GOPOTHOM 3i 3JIOYMHHUM BUKOPUCTAHHSAM iH(MOpPMaIiiHUX TeX-
HOJIOTiHi, 3abe31euyBaTi CIIBIIPAIO Ha PiBHI CJIiquux oprauiB aepsxkas [10].

Csoeio Pesomoniero 57/239 2003 p. «CrBopenns riobaibHOi KyJAbTypU Kibep-
6esnexkr» A OOH BKOTpe MiAKPECTIOE BAKIUBICTh CydacHUX iHMOpPMAIiiHUX
TeJIEKOMYHIKAIITHUX CUCTEM JIJISI PO3BUTKY CYCITLIBCTBA i BOJHOYAC HATOJIONIYE, IO
ypsiiu, GisHec, I]POMaJIChKi opraHizallii Ta iHANBIyaIbHi 0coOU-KOpHCTyBaYi IHTepHeT
MaioTh OyTH 06i3HAHI OO0 BiANOBIAHUX PU3UKIB I TAKOXK BIKUBATU 3aXO/iB /IS T/
BUIIleHHS Ge3niekn. Y 3B’s13Ky 13 1iuM AcamObiiest TIPOIIOHYE €JIEMEHTH JIJIsi CTBOPEHHSI
r106a1bHOI KyJIsTypu KibepOesmexu [11].

OcHOBHUM JOKYMEHTOM Y 11iii chepi y pamkax Pagm €Bponu € parndikoBaHa
49-ma nepskaBamu Konsewrtist mpo kibepsimounnticts 2001 p. (Bynameritcbka KoH-
BeHIIist Tpo KibepamounnHicTh) [12]. Bona Haby/a unHHOCTI Ast Yipainu 1 Jurtst
2006 p. [13]. Ile — nepuinii Mi>kKHAPOJHWIA aKT, HAIIPABJIEHNUI HA 3aXUCT HACEJEHHS
Ta MIZKHApOJHE CIiBPOOITHUIITBO [ep:xaB y chepi KibepaaounnHocTi. JlokymMeHT
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BU3HAYAE [IEBHUI TI€PEJIIK TEPMIHIB, [0 CTOCYIOThCS KiOEP3JIOUMHHOCTI, AisTHHS, 110 €
MOPYIIEHHIMH Y KOMITI0TepHiil cdepi, Ta BiMOBIIAIBHICTD 32 HUX, JedKi MPOIeLypHi
acriekTr Tomo. Iligmucantu Konsenitii 6pamu Ha cebe 30kpemMa Taki 3000B’sI3aHHSI:

— CTBOPIOBATU BHYTPIIIHE 3aKOHOJIABCTBO 3 METOIO 3aKPIlJIEHHS TIPOIENYD,
BUKJIaZieHnX y JloroBopi (Takux, K MOMIYK Ta 3aXOIJIEHHS, TePeXOIJIeHHsT KOMIT I0-
TEPHUX JIAHUX TOMIO);

— CHIBITPAIIOBATU NLJISIXOM HAJIJaHHS B3AEMHOI TTPABOBOI JIOITOMOTHU, HABITH SKIIO
HeMa iHIIOoi creriajbHol yroau (Hanpukial, Npo eKCTPaAUIlito, PO AOCTYI /10
KOMITTOTEPHUX JAHUX TOIIO);

— CyJIOBO TIepecJIiIyBaTi Kibep3JounHm, BYNHEH] Ha 1i TepuTopil.

Jonarkosuii iporokos 10 Kousentii (CrpacOypr, 2003; HabyB 4MHHOCTI /ISt
Vipainu 1 kBitsg 2007 p.) pos3imupioe Hepesik Kibeps3JounHiB 3a PaXyHOK TaKUX
[POTUIIPABHUX JIisIHb, SK: HOIIUPEHHS PACHCTCHKOTO Ta KCeHO(MOOHOTo Marepiay
dyepe3 KOMITIOTEPHI CHCTeMH, Torpo3a Ta obpasa 3 PaCHCTChKUX 1 KCeHO(MOOHUX
MOTHBIB Uepe3 KOMIT I0TepHy cucteMy [14].

Y 2012 p. y /Kenesi BinOymacst BeecBitTHst KoHbepeHttist esiekTpo3s’sisky MCE!
[Tix yac koH(pepeHIlii yxBajsieHO HOBY penakilito Persamenty MizkHApoaHOTO CO03y
€JIEKTPO3B’ 513Ky, 3MIHU /10 SIKOTO He BHOCUJIMCS [BaAlATbh yoTupu poku. Hosa
penaxitis Persamenty, cepesi 6aratboX iHIIMX, epeadadac moaoKeHHs o010 Oe3rneKn
eJIEKTPO3B’SI3KY, OOMEKEHHST CIIaMy, CIIPUSIHHST PO3BUTKY IYHKTIB 0OMiHY TpahikoM,
3a0X0UYE€HHS KOHKYpeHIlii. PersaMeHT MiCTUTh 3acTepeskeHHsd, SIKUM HOro is
JKOJIHUM YMHOM He TONIMPIOEThCA HA PETYJI0BAaHHS 3MicTy iH(opMallil (KOHTEHTY ).
VxBasieHHs 1i€i pepakiii PersameHTy Brepine BigOyBasocsi He Ha KOHCEHCYCHIi
OCHOBI, @ Ha TJIi JKOPCTKOT'O MOJITUYHOIO IIPOTUCTOSIHHS, 3 OZAHOrO OOKY, IPUOIYHUKIB
nocusienns perysstopnoro BimBy MCE na Inrepner (cepen Takux xpain Pociii-
coka Denepartis, KHP Tta in.), i IpOTUBHUKIB PO3IINPEHHS TOBHOBA)KEHb HA PEry-
moBaHHs [HTepHeTy 1M coro3oM (To6to MCE). Hocisimu octanuboi noswuitii 6y
Cnounyueni ratu, Anownisa, Kanana, nepskasu-unenu €sponeiicbkoro Coio3sy, ki
00CTOOBAJIM ITPUHITMITK 6araTOCTOPOHHBOI YYacTi YCixX 3aliKaBJIeHUX CTOPIH (1ep:Kas,
IPOMa/ISTHCHKOTO CYCIIiIbeTBa i Gi3Hecy) y mpoiieci yrpasiinis Iarepaerom [15].

Y pamkax €C mepiuM JOKyMEHTOM, IO peryioe kibepcdepy, € lupexrusa
95/46 / €sporeiicbkoro napiaamenTy ta Pamgm Big 24 sxotHs 1995 p. mpo 3axuct
(hisnuHUX 0ci6 CTOCOBHO 0OPOOKK MEPCOHANBHUX JAHUX Ta TIPO BiIbHE TIePeMilleHHs
TakuX JaHuX. BiamoBigHo 10 mi€l /[upekTrBuU nep:KaBU-4JIeHN MalOTh 3aXHUIIATH
OCHOBHI TIpaBa Ta cBo6oAM (Pi3nyHUX 0Cib, i, 30KpeMa, IX IPaBo Ha HEJOTOPKAHHICTH
IPUBATHOIO JKUTTS MIOA0 0OPOOKH IepCOHANbHUX AaHuX [16].

3 MeToI0 3abe3nedeHHs GiIbIl BUCOKOTO PiBHs Kibepbesiekn y €BporeiicbKkoMmy
Corosi €sporeiicbknii mapaamenT i Paga €spomneiicbkoro Cotozy y 2004 p. cTtBO-
puiin €Bporeiicbke areHTCTBO 3 MepeskeBol Ta iHdopmaittiiiHoi Oe3mekn. CrarTeio 2
Pernamenty Ne 460/2004 nepenbadueno, cepes iHINX, Taki 1MiJii CTBOPEHHS TAHOTO

! MCE — MixHapoaHuii cotos enekTposs’sisky (anri. International Telecommunication Union, ITU).
CuenjanizoBana arenuist Opranizanii O6’eqnanux Hariil, sixka BianosinanbHa 3a iH(opMaliiibi Ta
KOMYHIKaIiiHi TeXHOJIOTII.
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areHTCTBa: PO3MMPUTH MOKIMBOCTI CIIIBTOBAPUCTBA IIOI0 PearyBaHHsI Ha POOJIeME
indopmariitHoi 6esrexu; HajaBaTH AOMOMOrY i pekomenmariii Komicii Ta mep:ka-
BaM-4JIeHaM 3 [HUTaHb, [TOB SI3aHUX 13 MEPEKEBOIO Ta iHGOPMAIiiHOI OE3IeKO0I;
HagaBaTh goromory Kowmicii y TexHivHil miAroToB4iil poOOTi 3 OHOBJIEHHS i PO3POOKU
sakoHomaBcTBa CriiBTOBaprcTBa y cdepi MepexeBoi Ta indopmartiiitoi 6esmekn [17].

Y 2016 p. migmrcaHo HOKYMEHT, IO TIPOIEMOHCTPYBaB co00I0 TIparHeHHsT €BPO-
HeiichKuX JiepskaB 0 criBpobiTauirrea y xibepedepi. Hum crama upexktuBa €C
3 MepeskeBoi Ta indopmariiiHoi Gesnexu (EU Network and Information Security
(NIS) Directive) [18]. Ti MeToI0 € HOCATHEHHS BICOKOTO 3araabHOTO PiBHA Ge3meKn
MepexeBUX Ta iHdopMmaliitHux cucreM y pamkax Corosy. Tak, st 1OCATHEHHS 1€l
MEeTH, Topsizt 3 iHImM, [[rpekTrBa 3060B’13y€ JIepsKaBU-UJIEHI: YXBAJIUTH BiAIOBIIHI
HalliOHaJIbHI cTpaTerii; CTBOPIOBATH TPYIH 31 CIIBPOOITHUIITBA 3 METOIO HMiATPUMKM
i crpusiHHS cTparerivyHiil criBmpaili Ta 0OMiHy iH(pOPMAIE0 MiXK Aep:KaBaMu-dJie-
HaMU; CTBOPIOBATHU TPYIIN pearyBaHHsS Ha KOMITIOTEPHI iHITMIEHTH 3 METOIO PO3BUTKY
JIOBIpH MiXX JlepyKaBaMU-4JIeHaMU Ta MIBUAKOTO I e(heKTUBHOTO OTEPATUBHOTO CITiB-
POGITHUIITBA, BCTAHOBJIIOBATH BUMOTH OE3MEKU JIJISI ONEPATOPIB MU(PPOBUX TTOCTYT
TOIIIO.

[Micas atak y 2007 p. wa xi6epupoctip Ecronii 2008 p. y HATO ocraTouno
YXBAJWJIN pillieHHs npo cTBopenus Llentpy 3 migBuienns kpamidikaiii 31 cribHO1
kibepoboporn — CCD COE (Cooperative Cyber Defence Centre of Excellence).
[lertp cdhorycyBaBcs Ha KOOPAWHAIIT KiOep3axUCTy Ta CTBOPEHHI MOJITUKY IS
Ha/IaHHs JIOTIOMOTH COIO3HUKAM Trijl yac HamafiB [, ¢. 110]. Pimennsam IliBHiuno-
aTantuyroi Pagu CCD COE 6yaa crBopena sik MixkHapo/Ha BilficbKOBa Oprati-
3aris [19].

Ha ii 6a3i y 2013 p. rpymnoio ekcrepriB 3 Mi)KHapOJHOTO TpaBa, 3a 3arajib-
Hoio pepakuicio M. H. IIImirtTa, migrorosaeno tak 3sanuii Tallinn Manual on the
International Law Applicable to Cyber Warfare (TamrinachKuil IOCIOHUK 3 BeIeHHS
BiitHM a60 TaJ/UTIHHCHKMIT TIOCIOHUK 3 MiXKHAPOHOTO IIPaBa, 3aCTOCOBHOTO JI0 Kibep-
Biitamn) [20]. TTocibruk tpuzainasie ocobauBy yBary mpaBy Ha BiiiHy (jus ad bellum) —
MiKHAPOHO-TIPABOBIUM HOPMaM, SKi PEryJIIOI0Th 3aCTOCYBAHHS CUJIH JIePXKaBaMy SIK
iHCTpYMEHTY CBOEI HalioHaabHOI moJiTuky i jus in bello, sike HasuBaOTh pPaBoOM
30poitHUX KOHMIIIKTIB ab0 MIKHAPOIHUM I'yMaHITAPDHUM MpPaBOM. TasliHHCHKUIL
noci6HUK — 11e He OMiIiitHMIT TOKYMEHT, MPOTe BiH € BTLICHHSIM HAYKOBUX TYMOK
TPYIN HE3aJeKHUX eKCIEPTiB, KOTPI AIF0Th BUKJIIOUHO BiJl CBOTO iMEHI.

BiamosigHo 10 3pocTtaiodoi posii kibeprpocTopy 6arato gepskaB CTBOPIOIOTH
BJIACHI HaI[lOHAJIbHI 3aKOHOZABYI HOPMHU Ta crparerii kibepOesnexu. Tak, Huri 27
kpain-unenisB HATO, €sponeiicbkuii Coios, 12 kpain €Bpornu, 10 He € YJIeHaMn
HATO, a Takox 38 kpaiH i3 iHITUX YaCTUH CBIiTY MAlOTh BJIACHI HAITIOHAJIbHI CTpa-
terii xkibepbesnekn [21]. Cepen nux i Yipaina, ge y 2016 p. Ykazom IIpesumenta
Vipainn Ne96,/2016 «IIpo pimenns Paau HarionaibHoi 6e3nexku i 060poHn Ykpainu
Bzt 27 ciunst 2016 poxy «IIpo crparerito kibepbesnexkn YkpaiHu» GyJs0 3aTBEPIZKEHO
HallioHa/lbHy cTpareriio Kibepbesmeku [22]. Panimre, y 2009 p., mrab-kBapTupa
HATO yxBasuia crpaTerivauii 10KyMeHT «PaMKu criBpOOITHUIITBA Y UTAHHSAX
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kiGepHermuroro 3axucty Mixk HATO ta gepskaBamu-niapraepamus. [lum aktom GyJio
3aKJIAJIEHO MIATPYHTS [JIsl HAJAro/KeHHs criBpobiTHUIITBA y cdepi Kibepbesnexku
MiK KpaiHaMU-y4acHUKaMH, 30KpeMa i YKpainoio [23].

Bucnosxu. Hepigko KoMII'I0TepHI TEXHOJIOTii BUKOPUCTOBYIOTHCS 3 METOIO
3aBJaHHSI IMKOAN 00’€KTaM BiliChKOBOI Ta MUBIJIBHOI iH(PACTPYKTYPH, HETATHBHOTO
BILUIUBY Ha TPOIleCH BUPOOHUIITBA, 300iB y cucTeMi (DyHKITIOHYBAHHST HAIIIOHATLHIX
Iareprer-pecypcis Tormo. [Tutants kibepbesnekn jenasti rocTpiiie crtae mpobaeMOoro
He JIAIIe HAIllOHAJIbHOTO PiBHS, @ TOMY BUMara€e po3impeHHs MiKHapO{HO-TIPABOBOTIO
CIiBpOOITHUIITBA MiXK Cy0’'€KTaMK MiKHAPOIHOTO IpaBa 3a/ist 30epesKeHHsT MUPY i
HEJIONYIIeHHsT PO3B’si3aHHs KiOGePHEeTHYHMX BiliH, SIKi MOXKYTb CYIPOBOIKYBATUCH 1
KIHETUYHUMU,

Besnepeuno, HayKoOBI MOLIYKK Yy Lill chepi MOTPedYIOTh HOAAIBIINX 3YCHIIb.
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History of international legal regulation of the issues related to the use of computer
technologies

The article studies the genesis of legal regulation of cybersecurity in international law, the definition
of the place of the problem in relations between subjects of international law. Examples of high-profile
cyberattacks that took place internationally are shown.

In recent years, human dependence on new technologies has grown rapidly. However, the use of such
technologies also opens new ways to abuse via the Internet. With the development of new technologies
cyberspace becomes as important space as land, air, water or space in which states compete for ensuring
their national interests. Such space also attracts the attention of international terrorist groups, transnational
organized crime etc.

206 © Kamuamnuii M. B., 2016



Kamyamuuii M. B. [cmopisa MixHapoOHO-Npasoso2o pe2yito8aHHA NUMAHb, NO8'A3AHUX i3 3CMOCY8AHHAM ...

A number of scientists devoted their papers to the subject of cybersecurity, among them A. Pazyuk,
D. Dubov, A. Merezhko. Much more attention on the issue of cybersecurity research in international law
was paid by foreign experts, including M. N. Schmitt, W. Heintschel von Heinegg, V. Boothby.

The article shows examples of international norms in cyberspace. Accordingly the foundations for
Jurther cooperation among the States were laid by the number of Resolutions of the General Assembly of
the United Nations. One of the main documents in this field within the Council of Europe is ratified by
49 states Convention on Cybercrime in 2001 and Optional Protocol to the Convention of 2003. Within
the EU the first document regulating cyberspace is Directive 95/46 of the European Parliament and of
the Council of 24 October 1995 on the protection of individuals with regard to the processing of personal
data and on the free movement of such data. In 2016 EU has adopted the EU Network and Information
Security (NIS) Directive. As an example of doctrinal codification the Tallinn Manual on the International
Law Applicable to Cyber Warfare was issued in 2013.

It is also mentioned in the article that states are actively working on preparing national legislation
and adopting strategies for cybersecurity

It is noted that the issue of cybersecurity is becoming more acute problem not only at the national
level and therefore requires expansion of international legal cooperation between subjects of international
law to maintain peace and prevent solving cyber warfare, which may be accompanied by kinetic.

Keywords: cybersecurity; cyberspace; cyberattack; cybercrime; international information security.
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