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Respect for Personal Autonomy
in Al Regulatory Framework’

Petro M. Sukhorolskyi*
Lviv Polytechnic National University,
Lviv, Ukraine
*e-mail: petro.m.sukhorolskyi@lpnu.ua

Abstract

The legal regulation of artificial intelligence is one of the most pressing and debated topics
at the national and international levels. The rapid development of artificial intelligence
can significantly change the existing reality and leads to fundamentally new challenges
Jfor lawmaking and law enforcement, in particular in the field of human rights. The
main purpose of the article is to determine whether the new European legal instruments
on artificial intelligence (in particular, the European Union’s Al Act and the Council of
FEurope’s Framework Convention on Al) reflect these technological threats and protect
the personal autonomy of individuals. To achieve this goal, the article reveals the essence
of personal autonomy and its significance for human rights and the legal system, as
well as identifies the directions of the real and potential impact of artificial intelligence
on personal autonomy. The theoretical and methodological foundation of the study is
Joseph Raz’s theory of personal autonomy which allows to identify the main problems and
contradictions in the use of artificial intelligence and to shape proposals for responding
to actual threats. Based on the idea of the fundamental role of personal autonomy, the
article shows how the introduction of artificial intelligence, driven by the interests of
specific actors, negatively affects the position, rights and capacities of individuals. In
particular, the author identifies three directions of such influence: high-tech manipulation
of people, distortion of their perception through myths and misconceptions, and formation
of the appropriate online architecture and social norms. Based on the analysis of legal
documents, two approaches to the regulation of artificial intelligence are identified. The
first approach relegates personal autonomy to the periphery and suggests that problems
should be solved through cooperation between government and business by using risk
assessment tools. This should result in ready-made solutions that are offered to people.

! This research is part of the project The Jean Monnet Center of Excellence "European Fundamental
Values in Digital Era", 101085385 — EFVDE — ERASMUS-JMO-2022-HEI-TCH-RSCH. Funded
by the European Union. Views and opinions expressed are however those of the author(s) only and
do not necessarily reflect those of the European Union or EACEA. Neither the European Union nor
the granting authority can be held responsible for them.

6 © Sukhorolskyi, PM., 2025
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The second human-centred approach emphasises the protection of personal autonomy.
However, detailed norms within this approach have not yet been created, and their
development requires further theoretical elaborations. In this regard, the primary focus
should be on preserving and improving the conditions of autonomy that are threatened by
the misuse of artificial intelligence.

Keywords: personal autonomy; artificial intelligence; human rights; personal data
protection; negative and positive freedom.

lNMoBaza go nepcoHaAbLHOI ABTOHOMHOCTI
B CUCTEMI NPABOBO2O PE2YAIOBAHHSI WTYYHO20 iHTEAEKTY

Metpo Muxannosuny CyxoponbcbKkuin*
HauioHnaneHut yHisepcumem «JlbgigcbKa NosiimexHika»,
Jlbgis, YKpaiHa
*e-mail: petro.m.sukhorolskyi@lpnu.ua

Anorarist

Tema npasosozo pezyriosamus wWmyunozo HmMeiexmy ¢ 00MIEI0 3 HAUAKMYAIbHIUUX
i naibivw 062060PIVCANUX HA HAUIOHALLHOMY Ma MicHapoonomy piensx. Ileudxui
PO3BUMOK WMYUHOZ0 THMEIeKmYy 30amHULl CYMmeBO 3MIHUMU HABKOIUUNI PEATbHICMb
Mma 3YMOBNIE NOSEY NPUHUUNOBO HOBUX BUKIUKIE Ol MPpasomeopyocmi i npasopea-
nisauii, sokpema y chepi npae modunu. Mema uyici cmammi noisizae y 6CMAH0BACHHI
M020, HACKIILKU HOBL €6PONCUCHKI NPABOGI IHCMPYMEHMIU U000 PE2YI08ANII UMYUHOZ0
inmenexmy, soxkpema Pezramenm CEsponeticokozo Coiosy ma Kousenuisi Padu €eponu,
gidobpacaromy ykasani mexHon02iuni 3azpo3u ma 3axumams NePpeoHaIbHYy A8MOHOM-
nicmo inoueidis. [lns docsiznenms yici Memu posKpumo Cymmicms nepconaibioi aemo-
nomnocmi ma i snauenns 05 npas MOOUHU i 01 NPABOBOT CUCMEMU 3G2AT0M, A MAKONC
BCMANOBIEHO HANPSAMU PEATLHOZ0 MA NOMEHUIUH020 6NAUSY WMYYUH020 iHMeIeKmy Ha
NePCoHANvLHYy asmonomuicmo. Teopemuxo-memodonoziuny 0cHo8Y O00CHIOHCEHH CMAHO-
sumv meopis nepconanvnoi asmonommuocmi /Jucosepa Pasa, sixa dae 3mozy euseumu
0CHOBHI NPoOREeMU Ma cynepeunocmi y cepi SUKOPUCTAHHS UWMYYHOZ0 THMEIeKmy,
a maxoxc chopmyeamu nponosuyii wodo peazyeanns wa axmyaivii euxauxu. Onupa-
10YUCL Ha Meopio NPo GyHOaAMenmaiviy Poib NePeoHAIbHOT AGMOHOMHOCTI, Y CIMAMMI
NPOOEMOHCMPOBAHO, K CYUACHT NPOUECU BNPOBAOICEHHS WMYUHOZ0 THMEICKMY, KePOBaHi
inmepecamu Koukpemuux cyb ekmie, HezamueHo GNIUCAIOMb HA CMAHOBUWE, NPABA Ma
MOACIUBOCI THOUBIDI6. BUOKDEMICHO MPU HANPAMIU MAKOZ0 BNAUBY: BUCOKOMEXHOLO2IUNT
Maninyasyii nao moounolo, SUKpUsIenns i cnpuinsmms uepes miu i neobrpynmo-
sani yseienis, Gopmysanns 6i0noeionoi onialin-apximexmypu i couyiarvhux nopm. Ha
OCHOBL NPOBEOeH020 AHANI3Y NPABOBUX AKMIE BUHAUEHO 08a NIOX00U 00 Pezyiio6ais
WMYuH0o2o iHmenexmy. Y mMexncax nepuiozo 3 Hux nepconairvia asmoHOMHICIG 3MIUEeHa Ha
nepugepiio i npobiemu BUPILLYIOMb Yepes Cnisnpayio 6aaou i 6isnecy 3a 00noMozo010 npo-
uedyp ouinku pusuxie. JApyauil, r00unouenmpuyuHuil, nioxio cmasums Ha 4iivhe Micue
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Cyxoponbcokuli 1. M. [Tosaza 00 nepcoHanbHOi aBMOHOMHOCMI 8 CUCMeMi NPago8o2o pe2y Ilo8aHHs...

saxucm nepconarvioi asmonomnocmi. Ipome demanisoeani nopmu 6 1020 menwCax uje
ne cmeopeni, a 0is ix po3pobienns nompioni HANPauIoBanns Ha MeoPEeMUUHOMY DiGHi.
Bnposadicyrouu yeti nioxio, ocnosny yeazy nompiono nadasamu sdepexceniiio i noKkpa-
WenHo YymMoe asmoHOMHOCI, SKI ONUHSIOMbC N0 3a2P03010 GHACIIOOK HeOOCKOHANUX
NPAKMUK BUKOPUCTNAHHS WMYUHOZ0 THMELeKmYy.

KmouoBi cioBa: mepcoHaibHa aBTOHOMHICTH; IITYYHUI IHTEJEKT; TpaBa JIOAWHU,
3aXUCT EPCOHAJTBHUX JAHUX; HEraTUBHA 1 O3UTHUBHA CBOOOA.

Introduction

The emergence of the Internet, the development of technology and the shift of
many activities online have necessitated the transformation of legislation and
the development of new legal instruments. Initially, there was a tendency to
apply the same principles and norms that govern relations in the "real” world
to online relations gradually adapting these norms to the Internet environment.
However, nowadays, especially with the rise of artificial intelligence (hereinafter:
AI), there is a growing understanding that more fundamental changes in terms
of legal regulation are needed, including a reassessment of the legal principles
and values underlying various legal institutions. Personal (individual) autonomy
(hereinafter: PA) is one of these values which directly affects the possibility
of exercising individual’s rights. Despite its fundamental importance and
the attention paid to it by a number of prominent legal philosophers over
the centuries, it has not been adequately reflected in constitutional acts and
international human rights documents. Many modern researchers believe that
individual autonomy faces the greatest threat due to widespread digitalization,
automation, and the introduction of intelligent algorithms that increasingly affect
people and society.

In general, the topic of Al legal regulation is one of the most pressing and
discussed both at the national and international levels. In 2024 alone, two
fundamental legal documents have been adopted in Europe on this issue:
The Regulation of the European Parliament and of the Council laying down
harmonised rules on Artificial Intelligence (hereinafter: AT Act) [1] and the
Council of Europe Framework Convention on Artificial Intelligence and Human
Rights, Democracy and the Rule of Law (hereinafter: Convention on AT) [2].
In the near future, relevant legislative acts will appear in many countries of
the world, including Ukraine, that, in the course of its accession negotiations
with the EU, must implement the acquis and is likely to become a party to
the Council of Europe Convention. To develop and implement such acts, it is
necessary to have a good understanding of this area, but two factors hinder this.
Firstly, the attitude among experts towards the potential of Al and its prospects
is not unambiguous. Secondly, this issue affects the interests of many influential
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economic and political actors, which gives rise to significant information
distortions and manipulations. This study focuses on one aspect of the problem,
namely, the protection of the rights and interests of individuals in the context of
Al regulation. At the heart of these rights and interests there lies the possibility
of personal autonomy which is often forgotten when considering the impact
of informatisation on human rights. The fundamental importance of personal
autonomy has been emphasized by numerous human rights researchers, primarily
Raz [3], Dworkin [4], Bernal [5] et al. Their ideas are rooted in the theories
of freedom of the classics of liberal thought, in particular John Stuart Mill [6]
and Isaiah Berlin [7]. Nowadays, the issue of Al’'s impact on human rights is
being studied by Risse [8], Rodrigues [9], Shaelou, Razmetaeva [10] and others.
Specifically, Prunkl [11] and Mik [12] have conducted detailed studies on the
threat posed by modern information technologies and Al to human autonomy.
However, this topic remains under-researched, especially given the fundamental
importance of PA for the legal system. In addition, the aforementioned works
do not provide an analysis of the AI regulations adopted in 2024 from the
perspective of PA.

Given all of the above, the main objective of this article is to establish to what
extent the new European Al regulations reflect current technological threats
and protect individuals’ personal autonomy in the context of the increasing
penetration of these technologies into our reality. To do this, it is first necessary
to clarify the essence of PA and its significance for human rights and the legal
system in general, as well as to define how Al algorithms affect or can potentially
affect PA.

Materials and Methods

The theoretical and methodological foundation of this study is primarily the
theory of personal autonomy by the renowned legal philosopher Joseph Raz,
as outlined in his key work "The morality of freedom" [3]. According to Raz,
personal autonomy is a fundamental component and ultimate value within
modern legal systems based on the principles of liberal democracy. Freedom is
obviously a central value in a liberal state, but the existence of various, often
contradictory, interpretations of it, especially those related to the issue of positive
freedom, makes it very difficult to define specific rights and obligations and
the scope of state intervention in this area. Raz notes that positive liberty "like
all notions which have become slogans in intellectual battles, is notoriously
elusive” [3, p. 409]. However, if we realize that it is based on the phenomenon
of personal autonomy, then the situation becomes much clearer. That is why he
is convinced that "positive freedom derives its value from its contribution to
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personal autonomy" and "[d]isputes concerning the scope and content of positive
freedom should be settled by reference to the contribution of the disputed
element to autonomy" [3, p. 409].

The above also applies to determining the conditions under which the state
may resort to coercion in accordance with the well-known harm principle
(which implies that the actions of individuals may be limited only to prevent
harm to other individuals). Accordingly, the state may use coercion (as well as
manipulation), i.e. reduce the personal autonomy of one person, only when it is
justified by the protection of the personal autonomy of other persons [3, p. 416].
In this respect, the protection of the PA of others means not only ensuring the
absence of interference, but also creating conditions of autonomy. Such conditions
are complex and multidimensional and include at least three components:
1) the existence of mental capacities that allow people to be autonomous, 2) an
adequate range of available options, and 3) relative independence that excludes
living under coercion or manipulation, except when they are necessary to ensure
the personal autonomy of others [3, p. 373]. Thus, the state or any authority
has no right to justify coercion or manipulation of people, i.e. treating them as
objects rather than autonomous persons, with other goals, values and arguments
than protection of PA.

Although Raz’s theory arose long before the emergence of the modern
commercialised Internet, where large-scale data collection and AI algorithms are
implemented, it is best suited to identify the main problems and contradictions
related to the Al regulation and to develop adequate proposals for responding to
the existing challenges. Such an understanding of PA helps to establish how the
current Al development and implementation processes, driven by the interests
of influential actors in this area, negatively affect human autonomy. To prove
this, the article uses general research methods, including analysis, synthesis,
generalisation, and induction. The empirical basis of the study are the opinions
of experts in the field of Al and its regulation, set out in reports, interviews, and
media publications. Besides, the formal legal method and the comparative legal
method are used to analyse and compare the provisions of international legal
instruments on Al regulation.

Results and Discussion

The concept of personal autonomy and its importance for human rights and
the legal system

The idea of the centrality of PA to the political and legal system was shared by
many prominent liberal philosophers of the past centuries, such as Thomas Paine,
John Stuart Mill, Isaiah Berlin. However, not all of them directly used the word
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"autonomy" in their works to denote a certain quality that makes a person the
master of his or her own life [5]. Mill’s understanding of freedom is the closest
to the PA. In particular, he notes that "[t]he only freedom which deserves the
name, is that of pursuing our own good in our own way" and "Mankind are
greater gainers by suffering each other to live as seems good to themselves, than
by compelling each to live as seem good to the rest" [6, p. 83]. According to
Mill, the principle of liberty "requires liberty of taste and pursuits; of framing
the plan of our life to suit our own character; of doing as we like, subject to such
consequences as may follow: without impediment from our fellow-creatures,
so long as what we do does not harm them, even though they should think
our conduct foolish, perverse, or wrong" [6, p. 83]. Paul Bernal, a professor of
information technology law, believes that autonomy can be considered the most
important aspect of Mill’s political philosophy [5, p. 30].

The idea of autonomy also permeates Isaiah Berlin’s landmark work "Two
Concepts of Liberty", in which the philosopher distinguishes between negative
and positive freedom, i.e. freedom from interference and freedom to do something
in the external world. Among other things, Berlin notes that positive freedom
implies splitting of "personality into two: the transcendent, dominant, controller,
and the empirical bundle of desires and passions to be disciplined" [7, p. 111].
He believes that this has contributed to the blurring of the concept of freedom
and has led to numerous manipulations, up to the point where man and freedom
can mean "whatever the manipulator wishes" [7, p. 111].

This problem directly leads us to autonomy. The concept of PA implies that a
person is the master of his own life, the sovereign of his own happiness, and
he himself must make decisions about his own destiny and take responsibility
for them [4, p. 112]. Autonomy presupposes that a person has many goals and
interests at the same time, even those that conflict with each other. And he can
make different choices at different times, including changing his preferences [4,
p. 17]. With this in mind, it is clear how to resolve the conflict described by
Berlin: by creating conditions of autonomy so that a person can make decisions
for himself. In this context, Gerald Dworkin, in his book on autonomy, considers
the example of a smoker who has both the desire to smoke and the desire not
to have that desire [4, p. 15]. Which of these two conflicting desires is then to
be considered the true expression of that person’s will? And should the state
or anyone else use coercion and manipulation to make people stop smoking,
and thereby help them fulfil their deep desire? Based on the value of freedom,
given its various interpretations, we cannot give unambiguous answers to these
questions. But from the perspective of personal autonomy, everything seems
much simpler. It is quite natural for a person to have multiple and conflicting
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goals, and no one has the right to impose any decision on others by force. The
government can only protect non-smokers from second-hand smoke and promote
healthy lifestyles among everyone, leaving the final choice to the individual
smoker.

If we compare this situation with the consumption of content on the Internet,
we need to take into account that algorithms on websites make decisions for
people based on detailed information about them. They usually pay attention to
the superficial level of one’s interests, ignoring deeper goals and aspirations. For
example, YouTube tracks users’ behaviour and pushes similar content to them. It
has been recorded that people spend 70 % of their "view-time" watching videos
recommended by the algorithm [13]. From YouTube’s point of view, such a high
rate is evidence of the perfection of the algorithm, but if we consider the value
of PA, the question arises whether people really want to watch this content.
It is quite reasonable to assume that without intrusive algorithms, they would
search for and choose something else, just as they do in the real world, but the
system constantly channels their choices in a specific direction, exploiting their
weaknesses.

The right to be forgotten, a newly emerged right in Europe that has stirred
up considerable debate in the expert community and created a watershed
between European and American understandings of Internet freedom, is also
aimed at protecting personal autonomy on the Internet [14]. This right is
intended to protect a person from the pressure of a technological system that
has accumulated a lot of information about people, and from the pressure of
society which has access to some of this information through search engines.
The case of Mario Costeja Gonzélez, which led to the EU Court of Justice’s
decision establishing the right to be forgotten, shows that a person is judged by
what is visible on the surface (often scandalous or negative information from
the past) without taking into account that person’s complex personality and the
dynamics of its development [15]. In this way, the individual is firmly embedded
in the existing information structures that deprive him of autonomy. Instead, the
right to be forgotten is intended to restore this autonomy and allow a person to
start life from scratch and freely assert himself in the external world in various
manifestations and variations. The absence of a clear recognition of the right
to autonomy in legal regulations made authors of the right to be forgotten rely
primarily on the right to privacy, which is open to different interpretations.
This is the main reason for the lack of consensus on the right to be forgotten.
After all, although privacy, as well as freedom, intersect with autonomy to some
extent, there are differences between them that can lead to a completely different
outcome when balancing rights and interests.
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According to a number of theorists, PA plays a central role in modern normative
philosophy [4, p. 4]. Ratz argues that it is a mistake to consider autonomy as
just one of many important values, since it constitutes "a central aspect of
the whole system of values of a society, which affects its general character”
[3, p. 395]. That is why it needs to be conceptualised in no less detail and be
provided with no weaker legal basis than freedom or equality [4, p. X]. The
core of this process is the creation and improvement of conditions of autonomy;,
which is the government’s main task. The first component of these conditions
is the mental capacity of a person to be autonomous [3, p. 369]. In other words,
we need an environment that fosters independent thinking and the ability to
distinguish between options and make conscious choices. It is necessary to
realise that it pertains only to creating conditions for development, and not to
coercion and imposing certain directions of such development. After all, to be
autonomous or not is a choice of each person, and one cannot be forced to be
autonomous [3, p. 408]. A similar position is shared by Esbjern Melkevik and
Bjarne Melkevik, who derive the human right to be master of oneself from the
Kantian theory of dignity as autonomy. They consider dignity to be a matter
of self-determination, and any excessive legal regulation, including that of
morality, to be an obstacle to such self-determination. From this perspective,
autonomy is considered the basis of human dignity, which once again confirms
its fundamental status [16].

The second component of conditions of autonomy is the availability of an
adequate range of options available to each person, between which one can
make a choice [3, p. 369; 5, p. 25]. This condition directly depends on the
level of civilisation development. From this it follows that autonomy is not a
certain "natural state" but a civilisational achievement. Furthermore, autonomy
is a "matter of degree", meaning that there may be more or fewer conditions
for it in a society [3, p. 373], and the government’s task is to ensure that
these conditions are expanded. However, it is not a question of a mechanical
increase in the number of options, but of genuine diversity. Therefore, we can
evaluate the level of autonomy by using the "diversity test" [3, p. 375]. The
third component of autonomy is independence, i.e. the absence of unjustified
coercion and manipulation. In this respect, Ratz directly equates manipulation
with coercion, which is particularly interesting in the context of our study [3,
p. 378, 421].

This makes clear the role of personal autonomy within the legal system.
Autonomy is not only directly related to and serves as the foundation of the
fundamental values of dignity and freedom, and thus the foundation of human
rights. It is also a prerequisite for a person to be considered a subject of law
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and not an object. As Berlin notes, "All forms of tampering with human beings,
getting at them, shaping them against their will to your own pattern, all thought-
control and conditioning, is, therefore, a denial of that in men which makes them
men and their values ultimate" [7, p. 184]. Without a certain level of autonomy;,
we cannot speak of a person’s free will, and therefore of his or her ability to
enter into transactions [12]. However, the foundations of modern legislation
were laid at a time when any actual threats to personal autonomy were much
more visible and much less sophisticated than now. Consequently, they could
be overcome with the help of an established list of rights guaranteeing human
freedom, without direct reference to autonomy or the conditions necessary for
its existence.

Indeed, if we look at Stalin’s USSR or Orwell’s dystopia [17], we will see that
there is neither freedom nor autonomy, but only coercion and violence. And so
it may seem that autonomy and freedom are identical. Conversely, if we consider
Huxley’s "Brave New World" [18], that is clearly focused on future threats rather
than contemporary ones, the difference between autonomy and freedom becomes
clear [5, p. 25]. In Huxley’s dystopia, there is virtually no direct violence and a
relatively high level of freedom is provided (at least from the point of view of
the characters). When the "Savage" John enters this world, he can do and say
almost anything there. Meanwhile, autonomy in that place is minimised through
sophisticated manipulation, and it is the impossibility of personal autonomy, even
in a remote place, that drives this character to suicide.

The impact of artificial intelligence on personal autonomy

The processes described below, that negatively affect PA, started even before
the widespread introduction of Al algorithms. Al can significantly intensify
them and bring them to a new level, which amplifies the threats to PA. The
situation is complicated by the fact that the decrease of autonomy caused
by the introduction of Al is difficult to discern, record and prove, which is
critical for the protection of individuals’ rights. Autonomy is almost impossible
to quantify and measure in order to remedy the problem with the help of
algorithms [11, p. 3]. In addition, many technological solutions in the field of
influencing people’s opinions and behaviour are owned by companies that invest
heavily in these developments and are not publicly available for analysis [12,
p. 8]. Nevertheless, it can hardly be denied that the impact of AI algorithms
on PA is significant.

The most obvious direction of such impact is the manipulation of a person,
in particular the adaptive preference formation [11, p. 9]. As Eliza Mik notes,
such manipulations towards reducing PA are not a single technology, but a

14 ISSN 2414-990X. IIpobaemu 3axonnocmi. 2025. Bun. 168



Sukhorolskyi, P.M. Respect for Personal Autonomy in Al Regulatory...

whole complex of many elements that mutually reinforce each other [12, p. 6].
They accompany users at all stages of using online services. On the present-day
Internet, a whole "ecosystem” of "ambient and pervasive manipulations” has been
formed [12, p. 6], which cannot be left if you continue to use common services.
Ways of influencing people include manipulations of attention, choice, feelings,
states, environment, design, and much more. Smart algorithms allow fine-tuning
the parameters for each individual, even without using or storing one’s personal
data. Human behaviour and decision-making when using websites are analysed
at the neurological level to achieve maximum effect [12, p. 15]. Companies like
Neurons Al promise their clients to considerably improve their marketing results
with the help of AT and based on the latest advances in neuroscience. Large
platforms are designed to exploit all known cognitive biases of users. A fatal
disproportion arises when the online platform or advertiser knows much more
about the user than the user himself [12, p. 12-13].

It is necessary to realise that all these manipulations are carried out purposefully
in the interests of specific actors — usually for commercial benefit, but also for
political and other gains. The most well-known example of political manipulation
relates to Cambridge Analytica that influenced political processes and elections
based on psychological targeting [19]. Nowadays, few people are surprised
by the amazing success of high-tech election campaigns, which can result in
the unexpected entry of random figures "from TikTok" into the final of the
presidential election in a large country [20].

The second direction of influence on humans, which leads to a reduction of their
autonomy, is the distortion of their perception in matters related to Al A striking
example of this is the idea imposed on society that Al is akin to humans, with
the prospect of turning it into a kind of superhuman. Thus, algorithms are said
to "think", "recognise”, "see", "understand", "draw conclusions" etc. The very
name "artificial intelligence" generates associations with human intelligence, and
in the worst case scenario, Al is considered to be "true" intelligence, and human
intelligence is seen as a primitive and imperfect prototype. Erroneous or false
outputs from AI due to imperfect algorithms or insufficient data for "training”
(another misleading term) are called "AI hallucinations" [21] as if it has a psyche
and can be sick.

Robotics professor Cindy Grimm argues that this approach is harmful as it
creates false assumptions and expectations and does not contribute to an
adequate understanding of human-made technologies that would help people
make informed decisions. She proves that the use of the term "black box" in
relation to these technologies is unjustified, giving them an aura of grandeur and
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mystery, since a modern "Al or robotic system is still far less complex than the
average bacterium" and it "will just ‘do’ what you want" [22], or rather what its
owner company wants. With this in mind, Grimm calls for the use of mechanistic
and pedantic language when talking about Al. However, in reality, companies
benefit from spreading such myths about Al, as it fuels interest in the subject,
increases profits and investments, and allows them to shift attention from human
autonomy to the autonomy of Al systems, allegedly capable of becoming an
independent and uncontrollable agent (which in turn partially relieves owners
and operators of responsibility and justifies a strict regime of Al development
only in the hands of large companies or under government control). All of the
above may give rise to excessive enthusiasm and trust in Al, which is supposedly
not as biased as humans and to which one can transfer one’s autonomy [11,
p. 5]. In fact, it is the interests of owners and operators that are behind all this.
A recent study in cognitive science demonstrates how human interaction with
AT mutually reinforces biases [23]. In contrast, no such reinforcement occurs in
human-to-human interaction, which may indicate that people uncritically accept
the AI model outputs. A similar but older problem is the uncritical acceptance
of the results provided by Google in response to a query and the perception of
them as higher wisdom ("Google knows everything") or a mirror image of reality
with complete disregard for the fact that the company pursues commercial and
other interests and its algorithms are not transparent [12, p. 16-17].

As the above study proves [23] very minor initial biases on the part of humans
or Al can be significantly amplified by a positive feedback loop and produce a
considerable effect in the end. Even more threatening is the deliberate use of
such biases by the owner companies, which can completely disorient people,
cause them to gradually lose their autonomy, and ultimately turn them into a
resource that businesses and governments are fighting over. At the same time,
the personalisation of websites, along with the fine-tuning of Al to the user’s
mental characteristics and states, creates a false sense of comfort and trust and
does not contribute to an adequate assessment of the situation and to a rational
choice from the range of available options.

The third direction of influence on autonomy concerns the online architecture.
A well-known Stanford law professor Lawrence Lessig identifies four modalities
that regulate behaviour: law, social norms, the market, and architecture [24].
On the Internet, regulation by architecture is carried out mainly through
computer code, including Al algorithms. Companies owning major Internet
platforms are able to promote their own version of architectural regulation by
narrowing the range of options available to the user, but hiding it through the
provision of many similar options or the availability of insignificant settings that
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can supposedly increase or decrease the protection of user rights. These trends
are particularly evident in the field of personal data, where the data subject’s
consent to the processing of data or the user’s consent to accept cookies has
become an extremely annoying and empty formality which has virtually no
impact on increasing autonomy, protecting the human rights or strengthening
the position of people, but instead serves as a cover for business activities and
government inefficiency [5, p. 40]. Nowadays, more and more experts recognise
the inadequacy of the consent mechanism, but instead they propose to replace it
with cooperation between the government and big business aimed at assessing
risks and mitigating them [25]. In other words, they propose to completely
remove humans from the decision-making process, as modern digital reality
is supposedly too complex for them to understand. This solution could be
catastrophic for PA, as it completely ignores all three conditions of autonomy;,
in particular the development of human mental capacities, the availability of
various options and alternatives, and the possibility of choosing between them.

The introduction of Al can exacerbate these negative trends, as its settings
directly depend on the owning companies and their interests. Modern large
language models require huge resources for their training and operation, which
will contribute to further monopolisation and concentration of power in the
hands of the major players. Big companies themselves are demanding that Al
development be restricted by law to everyone else, which is intended to guarantee
their exclusive position in the market [26]. AI can easily and endlessly multiply
similar products and content and distribute them online, thereby pushing real
alternatives far to the periphery, where they will be found only by those who
know exactly what to look for, and filling all available space with fake diversity
generated by several similar AT models based on the same data from the past.
We can already see evidence of the disappearance of diversity caused by Al. For
example, the use of certain phrases in research articles or reviews has increased
tens of times in recent years due to the use of AI by authors [27]. The process
of generating results by AI models is even less transparent than searching with
Google. The user is completely unaware of the sources of information or data
used for training, and it is very difficult to judge the validity or objectivity of
the result. The transition of professionals, experts, and students from searching
for information in specialised databases or even via Google to ready-made
answers provided by large language models can significantly narrow their field
of vision, weaken critical thinking, reduce the diversity of input data, and thus
negatively affect their autonomy. Furthermore, it opens up limitless possibilities
for subtle manipulations by AI owners and operators that are difficult to detect
and control.
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Along with establishing the architecture, large companies push social norms
beneficial to them that legitimise their business practices and encourage users
to participate. Their strong regulatory potential is based on the huge power
imbalance between online platform companies and people, most of whom
can hardly be called their customers, but rather resources, while their real
customers, such as advertisers, share much the same interest in reducing the PA
of individuals [28].

Thus, it can be concluded that the introduction of AI in its current form
can have a significant negative impact on all three groups of PA conditions.
Firstly, nothing is being done to help people in the general public gain a
better understanding of Al and improve their mental capacity to navigate
the situation. On the contrary, myths about Al as an incomprehensible entity
with inexhaustible potential are being reinforced, which disorient people and
discourage them from dealing with complex technical aspects. Secondly, AT in
its current form does not contribute to the increase of genuine diversity, since
trends in this area are set by the same monopoly companies that pursue their
narrow interests and try to channel people’s choices in a way that is favourable
to them. And thirdly, AT significantly enhances the manipulative capabilities of
companies as well as political authorities, and renders ordinary users powerless.
Under such conditions, individuals are increasingly becoming an object for
high-tech manipulations and a resource that businesses and political actors
want to control.

The issue of personal autonomy in Al regulations

Respect for personal autonomy as a key principle is mentioned in some declarative
documents on Al regulation [11, p. 2]. In particular, respect for human autonomy
is the first of four ethical principles, rooted in fundamental rights, set out in
the European Commission’s High-Level Expert Group’s Ethical Guidelines for
Trustworthy AI [29]. Among other things, the document states that respect for
human autonomy "is strongly associated with the right to human dignity and
liberty" and that "AI systems should not unjustifiably subjugate, coerce, deceive,
manipulate, condition or herd humans" and "should be designed to augment,
complement and empower human cognitive and cultural skills" [29, p. 11-12]. Tt
also mentions such problems as illegitimate coercion, threats to mental autonomy,
deception and unfair manipulation [29, p. 14].

The final document of the Montreal forum on the socially responsible
development of Al, entitled Montreal Declaration for Responsible Al, also
includes the principle of respect for autonomy as the second of the ten key
principles. Importantly, the document elaborates on this principle, and its
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interpretation largely coincides with the previously mentioned theoretical
concepts of PA. In particular, it recognizes the right of individuals "to achieve
their goals and live in accordance with their values and ethical beliefs" and
the obligation of governments and companies not to promote or discredit "a
certain conception of the good life" with the help of Al It also recommends
"to empower citizens ... by ensuring access to relevant forms of knowledge,
promoting the learning of fundamental skills and encouraging the development
of critical thinking" [30]. In general, the analysis of the Declaration shows
that it reflects the need to promote all three categories of conditions of PA
discussed earlier.

While the above two documents embody a human-centric approach to Al
regulation, some other important ones, such as the OECD AI Principles [31]
and the European Commission’s White Paper on Al, mention personal autonomy
only once and pay much less attention to it.

The main mandatory legal instrument regulating Al issues, the significance
of which extends beyond the EU, is the AI Act. It mentions PA several times
in recitals, but not directly in the articles. Instead, the autonomy of Al is
mentioned more times, including in articles, and it is emphasised that such
systems "have some degree of independence of actions from human involvement
and of capabilities to operate without human intervention" [1, rec. 12]. The
autonomy of humans is addressed in two recitals. Recital 27 restates the
already mentioned Ethics Guidelines for Trustworthy Al Recital 29 refers to
manipulative techniques that "can be used to persuade persons to engage in
unwanted behaviours, or to deceive them by nudging them into decisions in a
way that subverts and impairs their autonomy, decision-making and free choices".
It also mentions the possibility of deploying "subliminal components such as
audio, image, video stimuli that persons cannot perceive, as those stimuli are
beyond human perception, or other manipulative or deceptive techniques” [1,
rec. 29] and refers to Directive 2005/29/EC of the European Parliament and of
the Council concerning unfair business-to-consumer commercial practices in the
internal market, which, among other things, is intended to protect against such
practices. In the articles of the Al Act, the provision that reflects the substantial
threats of Al is the prohibition of certain uses of AI contained in Article 5.
Among other things, it is placing on the market, putting into service or using an
AT system that "deploys subliminal techniques beyond a person’s consciousness
or purposefully manipulative or deceptive techniques, with the objective, or the
effect of materially distorting the behaviour of a person or a group of persons by
appreciably impairing their ability to make an informed decision, thereby causing
them to take a decision that they would not have otherwise taken in a manner

ISSN 2414-990X. Problems of Legality. 2025. Issue 168 19



Cyxoponbcokuli 1. M. [Tosaza 00 nepcoHanbHOi aBMOHOMHOCMI 8 CUCMeMi NPago8o2o pe2y Ilo8aHHs...

that causes or is reasonably likely to cause that person, another person or group
of persons significant harm", as well as "exploits any of the vulnerabilities of
a natural person or a specific group of persons due to their age, disability or a
specific social or economic situation” [1, art. 5.1.a-b].

Obviously, this provision covers a small number of manipulations on the Internet
aimed at reducing PA, and even fewer of them can be recorded and proved. It
refers to the use of "subliminal techniques" and specific harm to individuals,
but as noted earlier, the main harm to autonomy is manifested in something
quite different from harming a specific individual, namely the destruction of
the conditions of autonomy. In this regard, one of the assessments of the draft
AT Act 2022 by the Future of Life Institute recommends removing the phrase
"subliminal techniques” so that the ban applies to any manipulative techniques,
since the "term ‘subliminal’ is not explicitly defined" and because most "uses
of AT will not be subliminal since they will be consciously perceived by users”
[32]. The document also recommends adding societal harm to the list of harms
because certain Al systems "can cause only modest harm to individuals but hurt
societies at large" [32]. However, the final version of the Regulation does not
incorporate these recommendations.

To some extent, the Act’s provisions on systemic risk reflect concerns about
societal harm. Part V of the Regulation distinguishes between general-purpose
AT models with systemic risk and all other general-purpose AI models [1]. The
criteria for the designation of general-purpose Al models with systemic risk
are specified in Annex XIII, but they are more related to technical parameters
than to the characteristics of potential harm. As for the nature of systemic
risks, recital 110 states that they include, but are not limited to, any actual or
reasonably foreseeable negative effects in relation to public health and safety,
democratic processes, public and economic security, the dissemination of
illegal, false, or discriminatory content. Nothing in this list directly indicates
threats to autonomy, but it can probably be supplemented by referring to
Article 1 of the Regulation which states that its overall purpose is "protection
of health, safety, fundamental rights enshrined in the Charter, including
democracy, the rule of law and environmental protection, against the harmful
effects of Al systems" [1]. Human rights can already be seen here, but there
are doubts that their conventional interpretations cover all aspects of respect
for personal autonomy.

To make sure of this, let us turn to the case law of the European Court of Human
Rights (ECtHR), which directly concerns the EU and its member states as
parties to the European Convention on Human Rights (ECHR). The ECtHR
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recognises and protects the right to autonomy but primarily as an element of
the right to respect for private and family life and in the context of certain
interpretations of dignity [33]. It has to do so because the Court’s goal is to
protect the rights of an individual, and it has to rely on the applicable articles of
the ECHR. However, in the current online environment, this may not be enough
to protect PA and preserve its conditions. As for the Al Act, even if certain Al
systems that pose threats to PA are recognised as having systemic risk, this will
still not guarantee autonomy, as its fundamental importance is not mentioned
anywhere in the Regulation, and the main responsibility for assessing such risks
lies with the providers of Al systems, which creates a conflict of interests in case
these providers are interested in reducing PA.

A fundamentally different approach is implemented in the Council of Europe
Convention on Al. It enshrines respect for individual autonomy along with
respect for dignity in a separate article as a key principle — the first in a list of
seven principles that also include other human rights-related issues: equality
and non-discrimination, privacy and protection of personal data [2, art. 7-13].
The preamble of the Convention states that "artificial intelligence systems may
undermine human dignity and individual autonomy, human rights, democracy
and the rule of law" and also mentions "arbitrary or unlawful surveillance and
censorship practices that erode privacy and individual autonomy"”. In other
words, the Convention is fully consistent with the mentioned theories of PA
and enshrines respect for autonomy at a very fundamental level, alongside (not
within) dignity and before human rights, democracy and the rule of law, which
are possible only when a certain degree of PA is ensured. This is a sound basis
for the development of specific rules on the protection of PA in the context of
AT regulation, but much depends on further documents of the Council of Europe
that will detail this principle as well as on the quality of its implementation at
the national level.

Conclusions

Based on the study of theoretical developments, it can be concluded that
personal autonomy plays a fundamental role in a legal system, as it is the
basis for the subjectivity of individuals and a prerequisite for the realisation
of human rights. When establishing PA, one should bear in mind that the
primary importance is not to deal with specific violations or interferences with
the autonomy of individuals but to create, maintain and develop conditions of
autonomy, which include: certain mental capacities of individuals that allow them
to be autonomous, the existence of an adequate list of options and alternatives,
the absence of coercion and manipulation not justified in terms of ensuring
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autonomy. PA does not exist in nature; it is a civilisation’s achievement. The
loss of autonomy will not necessarily destroy civilisation, but it can irreversibly
change it and bring it closer to a Huxley’s dystopia resulting in a complete
erosion of human rights and related values.

Al can significantly intensify the negative trends in the shrinking of PA that
have already emerged in the past decades under the influence of information
technology. The current directions in the development and implementation of
Al driven by the commercial interests of leading companies and sometimes by
the interests of authoritarian rulers, are often associated with the degradation
of the conditions of PA. This includes the lack of public education about the
nature and limitations of Al, the deliberate spread of unjustified myths about
Al the reduction of diversity through monopolisation, architectural regulation,
information and power imbalances, the unjustified use of Al, and the significant
increase in the manipulative capabilities of owners and operators of Al systems.
This poses a real threat of the final objectification of people and further loss of
their influence under conditions of high-tech manipulation by powerful economic
and political actors.

In the present context, we need to constantly ask ourselves whether particular
decisions and trends are conducive to the development of PA and the promotion
of genuine diversity. If society is not aware of the importance of human
autonomy, it will tend to make wrong decisions, sacrificing it for other benefits
and advantages that the Al and other technologies supposedly promise. However,
it is completely unjustified to consider Al itself a problem, as it has no will of
its own, and the lines of its development are entirely set by people. The problem
arises when the balance of rights and interests in society is destroyed, and the
system tilts too much in one direction — towards satisfying the interests of large
companies or technocratic power. This leads to the ignoring of the true deep
interests of people and society.

The analysis of legal documents has revealed two approaches to Al regulation.
The first one relegates PA to the periphery and suggests that problems should
be solved through cooperation between government and business with the help
of risk assessment by experts in particular fields. This should result in ready-
made solutions that are offered to people. The second human-centred approach
emphasises the protection of personal autonomy. However, the creation of
detailed rules within this approach is a matter for the future. Their development
requires considerable theoretical work, as the existing dominant concepts of
human rights, democracy and the rule of law do not fully reflect the current
threats in the online environment, which may be fundamentally different from
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the real world and often do not take into account the urgent need to protect PA
in the present-day situation.
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3060B’s13aAbHI Ta peyvoBi gozoBopuU:
akagemiyHull WuK Yu iHTeAeKTyaAbHa po3Kiw?

Ceprin ApocnaBoBuY BaBXeHuyyK*
HasuaneHo-Haykosuli iHcmumym npaea,
Kuiscbkut HayioHaneHUU yHieepcumem imeHi Tapaca LllegyeHkKa,
Kuis, YkpaiHa
*e-mail: aadvokat@gmail.com

Anoranisa

Cmammio npucesueno 3’cyeannio 0cobausocmeti Mooeni 30006’ I3aIbHUX A DEUOBUX
dozosopie. Jlocriowcens npasosoi modeii peuosux ma 30006’a3a1IbHUX 002080Pi6 HACAM-
neped 3ymosiene OYpPXAUSUMU DPEPOPMAUTIUHUMU NPOUCCAMU PEeKOOUDIKAUTT UUBLIbHOZ0
saxonodascmea Yxpainu. Adice dozogipne npaso Ykpainu nompedye enposaicenis sxic-
HUX Ma 30ANAHCOBANUX NPABOBUX KOHCTPYKULL, U0 00360LSMb NOKPAUGUMU MATHOBUTL 0012
6e3 naomipnozo obmsicenns. Yeaza 00 30006’ I3G1bHUX WA PEUOBUX 002060DI6 3YMOBIEHA
s0udicenmnsam npusammnozo npasa Yxpainu ma xpain €C, ceped axux yenmpanvie Mmicue
nocidae Himewuuna. Posensod uiei npobnemamuxu nemogxciusuii 6e3 seepuenns 00 0020-
eipnozo npasa OPH, adwce came mam 3apoduiacs ma wiihysaiacs 03navena npasosa
modens. [lns eupiuenis numanis O0UibHOCME 6NPOBAdHcens MO0 30006 A3ANbHUX MA
peuosux 002060pie Hacamneped nompioHo 3’sacCyeamu nPAsosy NPUPody Maxux 002060pie
ma QOKMpUHALLHL NIOX00U, WO GUCTIYNAIOMb MEMOOOLOZIHUM DYHOAMeHmOM Y 3a0a-
HOMY 6eKmopi Hayxkoeoi possioku. Mema cmammi noiszac y momy w00, IPYHMYOUUCH
na dokmpuni 00206ipHo20 NPasa, 3’Scyeamu 0CoOOMUBOCTI KOHCMPYKUIT 30006’ A3ANbHUX
ma peuosux 002060pis. II[odo memodonozii cmammst nobyoosana 3 Yypaxyeanusm anaiisy
HIMEUbKOT QOKMPUNLL, HAUTOHALLHUX NO2AA0I8 MA 3AaKOHO0ABCMEA, WO 0XONIIOIOMb GUECHH
npo 30606’53a161i Ma pewosi 002060pu. Jocrioxcenis TPYHMYEMvCs Ha MAKUX 342a1b-
HUX Ta CNeYIANLHUX MeMO0ax HAYKO8O-NPAB0GO20 NISHANMSL (DOPMALLHO-L0ZIUHULL, Y3a-
2QNbHENNS, NIH2GICMUYHO020 AHALI3Y, NOPIeHAIbHO-npasosuil. Hasedeni memoou daiomo
MONCAUBICTND 00 €KMUBHO MA NOGHO OKPECAUMIU OCHOGHI 0COOIUBOCTMI NPasoeoi mooeni
300068 83AIbHUX MA PeUosUx 002060pi6. 3a pe3yivmamamii nposecenozo 00CiioNceH s
3POONEHO BUCHOBOK, W0 Lezimumizayis 3zadanoi 00206ipHoi modeni nompedysamume sminu
KOHCIMPYKUIT pezymosanis. 6ionocun 3 nepedayi maina ma gikcayii 3axpumozo nepeniky
peuwosux npas na pieui oxpemux nopm Ilusinvnozo xodexcy Yxpainu, a maxoxc 3minu
MoOeni peanizayii maxozo cnocoby 3axucmy, K GUHANHS NPACOUUNY HEOILLCHUM.

KiouoBi cioBa: j0T0Bip; 30008 sI3aHHS; PEYOBHIT [OTOBIP; 3aXUCT MPaB; PEUOBI MTpaBa.
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Abstract

The article is devoted to clarifying the peculiarities of the model of obligatory and property
contracts. The study of the legal model of property and obligatory contracts is primarily
driven by the rapid reform processes of recodification of Ukraine’s civil legislation. After
all, the contract law of Ukraine requires the introduction of high-quality and balanced
legal structures that will improve property circulation without excessive burden. The
Jocus on obligatory and property contracts is driven by the convergence of private law in
Ukraine and the EU, with Germany at the center. Consideration of this issue is impossible
without reference to the contract law of Germany, since it is there that this legal model
was born and polished. In order to decide whether it is expedient to introduce the model
of obligatory and property contracts, first of all, it is necessary to clarify the legal nature
of such contracts and the doctrinal approaches which serve as the methodological basis in
this vector of scientific research. The purpose of the article is to elucidate, based on the
doctrine of contract law, the peculiarities of the construction of obligatory and property
contracts. These methods make it possible to objectively and fully outline the main features
of the legal model of obligatory and property contracts contracts. According to the results
of the study, legitimization of the aforementioned contractual model will require changing
the structure of regulation of relations on transfer of property and fixing a closed list of
property rights at the level of certain provisions of the Civil Code of Ukraine, as well as
changing the model of implementation of such a remedy as invalidation of a transaction.

Keywords: contract; obligation; property contract; protection of rights; property rights.
Beryn

CxJtaiHoO 3alepeuynT Te3y IMPOo Te, MO JOCTIXKEHHs TTPaBOBOI MOJIEN PeYOBUX
Ta 3000B’I3a/IbHIX JOTOBOPIB HacaMIiepe]] 3yMOBJIeHe OyPXJIUBUME pedopMaliiii-
HUMHU TIpollecaMu pekoauikallii 1UBIIbHOTO 3aKOHOAABCTBA YKpainu. Ajke
JIOTOBipHE MPaBoO YKpaiHu moTpedye BIPOBAKEHHS SIKICHUX Ta 30aJaHCOBAaHUX
[PAaBOBMX KOHCTPYKILiH, IO JaCTh 3MOTY TOKPAIUTH MalHOBUN 00ir 6e3 Ha-
MipHOTO OOTSKEHHSI.

VBara /10 3000B’sI3aJIbHUX Ta PEYOBUX JIOTOBOPIB 3yMOBJIEHA 30JIMKEHHSAM TTPU-
BaTHOTO 1paBa Ykpainu ta kpain €C, cepen siKUX IeHTpaJibHe Miclle MOcijae
Himeyunna. 3po3ymisio, 10 posTJsi i€l mpobaeMaTuKu HEMOKJIUBUI Oe3
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3BepHeHHs /10 porosipHoro npaBa MPH, amke came tam 3apoamiacst Ta ILTi-
(¢yBamacsa osnaueHa mnpaBoBa Mojiesb. BogHouac He MOKHA He 3a3HAYUTH, 110
«CJTines» 3al03WYeHHs] 1HO3eMHUX Mojiesiell peryJioBaHHs /IOTOBIPHUX BiIHOCUH
6e3 TMOOKOTO aHasIi3y HalliOHAJbHUX JOTOBIPHUX KOHCTPYKINH, HAI[lOHATBHOI
IIPAaBOBOI IIEHTUYHOCTI BUIAETHCS XUOHUM.

[TogosaT By3bKUI rOpu3oHT TPybOI eKCTpanoJisilil iHO3eMHUX JOTOBIPHUX
Mojiesiell Ha HallilOHaJIbHe TPaBOBe TI0JIe I0TTOMOsKe 3'sICYBaHHS 0BEJIIPHUX OCO-
6JIMBOCTEI KOHCTPYKINi pedoBUX Ta 3000B’SI3aJIbHUX JIOTOBOPIB Yepe3 MpU3My
KJIACUYHO1 IOKTPUHH HIMEIIbKOTO 0TOBIpHOTO TpaBa. CaMe TaKuWii MiXi/| 10T0-
MOKe YHUKHYTH KpaillHOIIiB HayKoBOi eliopii Ta 10CATTH TapMOHIITHOTO pery-
JITOBAHHS JIOTOBIPHUX BiJTHOCUH B YKpaiHi.

HeMmozxmBO He MOMITHTH, 1IT0 HalllOHAJbHA HayKa JIOTOBIPHOTO TIpaBa 3aJuIa-
€THCS B TONIYKaX 1/IeaJIbHUX JOTOBIPHUX MOjIesIel, YIIPOBAKEHHS SIKUX JaCTh
3MOTY YCYHYTH HETOYHOCTI B peryJiloBaHHi NOTOBipHUX BifHOCcuUH. [lyis1 Bupi-
IIEHHST TUTaHHS JOIJIBHOCTI BIIPOBAKEHHST MOJIEJIi 3000B’sI3aIbHUX Ta PEYOBUX
JIOTOBOPIB HacamIiepe] MoTPibHO 3’sICyBaTh IPABOBY IPUPOLY TAKUX JIOTOBOPIB
Ta JOKTPUHAJIbHI MiJXO/H, 1110 BUCTYTAIOTh METOAO0JOTIYHUM (DYHIAMEHTOM
y 3aaHOMy BeKTOpi HayKoBOi po3Bizku. Came 3 Ii€l0 METOI0 € HEeOOXiAHICTH
BUITH 3 KPUIITAIEeBOI OGariTu padiHoBaHOI HAYKHU JOTOBIPHOIO 1paBa i 3’sacyBaTu
0c00MBOCTI 3000B’SI3a/IBHIX 1 PEYOBHX JIOTOBOPIB Y 1X TEOPETHKO-TIPUKIIATHOMY
3HAYeHHI, Ta Y K04l MaTeMaTUYHOI eJIeraHTHOCTI.

Merta cratTTi 1oJisira€ y Tomy 11006, IPYHTYIOUMCh Ha JOKTPHHI IOTOBIPHOTO ITpaBa,
3’sicyBaTit 0COOJUBOCTI KOHCTPYKIIiT 3000B’I3a/IbHUX Ta PEYOBUX JOTOBOPIB.

Orxsan nirepatypu

Y nanioHasbHIN MpaBOBiii HAyIli HEJOCTATHBO yBaru MPHU/IJIEHO PEYOBUM Ta
3000B’s13aJIbBHUM JIOTOBOPaM SIK MpaBoBiit Mozesri. HiMerpka mpaBoBa JOKTPHHA
BUKPHUCTa/Ii3yBajia BYeHHs] PO 3000B’s13aIbHI Ta PeyoBi A0roBOpu. 30KpeMa,
pedoBi Ta 3000B’s13a/IbHI TOTOBOPH JOCIKYBaIN TaKi HayKoBIl, sk [:k. Bayp,
M. Bosbd, A. [lepnic, JI. Paiizep, @. Caginbi, B. ®enbrentperep, k. [llamm ta
iH. ¥ HalioHaJIbHOMY TIPUBATHOMY IpaBi TMPOOJIEMATHKN BUOKPEMJICHHS PEYO-
BOTO JIOTOBOPY TOPKaIUCs Taki nmpaBHuKkH, sk M. Iyauma, I. Criacu6o-@areesa,
I Xapuenko Ta iH.

OcranHiM yacoM B yKPaiHCbKUX aKaJIeMiYHUX KOJIaX IIJIHIMAEThCS MUTAHHS 10/I0
JOIIJIBHOCTI BBEJEHHS TOIIJIy J0roBOPiB Ha 3000B’s13a/bHi Ta pedosi. OqHaK,
SIKINO 3BEPHYTHCS 0 MyOIiKaliil Ha I[f0 TeMy B HalliOHaJbHOMY IPaBi, MOKHA
nobaynT, Mo ix oOManb. Takuil cTaH BKa3ye Ha HEMOBHOTY Ta JUCKPETHICTDH
3HaHb Yy 11i#l cepi 10roBipHOro 1paBa, 1[0 BUKPUBJISE HAYKOBY KapTHUHY JIOTO-
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BipHUX Mojeseil. Kpim 11poro, mpoaHastizyBaBuim myOsTiKkallii Ha 3raany Temy,
3ayBaKMMO, 1110 B HaIliOHAJbHIN IUBILTICTUYHIN HayIll BiZcyTHS yHi(iKoBaHa
HO3MILIsSE 00 HeoOXiAHOCTI Kaacudikallii 10roBopiB Ha 3000B’s13aJIbHI Ta PEYOBI.

HepouinpHicTh TaKOro MOJIJY AOTOBOPiIB BUCBITIeHA y ctaTtTi M. Iyaumu
B 2021 p. Bin aifimoB KaTeropuyHOTO BUCHOBKY, [0 «KOHCTPYKIis PEYOBOTO
JIOTOBOPY € HEKUTTE3AATHOIO Ta HECIIPOMOKHOIO 3aI0BIIBHUTH TIOTPEON BiTUM3-
HSTHOI 1uBLIicTHYHOT foKTprHN. DaKT 1Mepexo/ly peyoBuX 1MpaB aBTOMAaTUYHO He
BU3HAYaE, 110 TaKUil 1epexi Mae BiAOyTHCs caMe B MeKaX OJIHOWMEHHUX TIPaBO-
Bi/IHOCUH 32 OJJTHOMeHHUM (peduoBUM) joroBopom» [1, c¢. 61]. ABTOp KoHcTaTyE,
IO «Mi’K CTOPOHAMM JIOTOBOPY MOXKYTh BCTAHOBJIIOBATHCS TLIBKY BiIHOCHI TIpa-
BOBIIHOCUHMU, a/I)Ke HEMAE JIOTOBOPIB 13 HEBU3HAYEHUM KOJIOM YYaCHUKIB, TIPOTE
TaKi IPAaBOBITHOCUHU MiK CTOPOHAMHU JIOTOBOPY I[IJIKOM MOKYTb CIIPSIMOBYBATHUCS
Ha BCTAHOBJICHHST UM TIEPEXiJ] TPaBa BJACHOCTI Ta OYIb-sIKUX 0OMEKEHUX PEYOBUX
npas. /[oroBip CIpsIMOBYEThCSI Ha BCTAaHOBJIEHHS, 3MiHY ab0 IPUITMHEHHS 1B1Ib-
HUX TIpaB i 000B’sI3KiB, i 3aKOH He 0OMEKYE CTOPOHU B TOMY, sIKi came TipaBa i
060B’SI3K¥ BUHUKHYTH YK MPUTTHHATHCS> [ 1, ¢. 61].

[TpUXUIBHIKOM TEOPETUYHOI JOIIIBHOCTI IOy TOTOBOPIB Ha 3000B’s13a/IbHI Ta
peuoBi BuctymnatoTh . Criacubo-Mareea i I. Xapuerko. OcranHiil TPOBIB 10BOJII
rbOKe JIOCTIIKEHHST Y IIbOMY HATIPsIMi Ta AINIIOB apryMEeHTOBAHOTO BUCHOBKY,
0 «3aBJSKU IPUHIIUAITY PO3'€IHAHHS Yy JOTOBIPHUX BiJHOCHMHAX BiZOyBa€ThCs
YiTKa CTPYKTypH3allid MPaBOBUX €JIEMEHTIB, 30KpeMa TUX IOPUINYHUX (DAKTIB,
3a AKMMH, 3 OJHOTO OOKY, BUHMKAIOTh CyTO 3000B’13a/IbHI IIpaBa Ta 060B’IA3KH,
a 3 iHmoro — pevyoBi mpaBay [2, c. 48]. Takok HayKOBellb 3a3HAYMB, MO JIJIS
Ykpainu, e KaysaabHa MOJIENIb TIePEeX0/ly PEUYOBUX IPaB 3a JOTOBOPOM BTijieHa
y IUBiJIbHE 3aKOHOABCTBO, MPUHIIMITA PO3’€HAHHS Ta aOCTPaKIIi Bce K 31aTHI
Bi/lirpaBaTy B PEUYOBOMY IPaBi CBOIO ITIJIKOM MPUKJAIHY 1 KOPUCHY poJib. s
I[bOTO, 3BUYAIHO, IX 3MicT Ma€ OyTH IPUBEAECHUN y BiJNOBIAHICTD JO 3MiCTy
KOHIIEIIIil Kay3aJbHOCTI Ilepe/ladyl peyoBUX TIpaB, M0 peasi3yeThcs B YKpaiHi
y IOTOBIPHMX BifIHOCHHaX. A TIe, CBOEIO Y€Prolo, 3yMOBJIIOE HEOOXiIHICTh KOPEK-
11il 3MiCTOBUX YaCTWH MPUHIINIIB PO3’€HAHHS Ta aOCTPAKIII 3 OISy Ha Te, 110
BOHM JIIOTh Y IKBiIbHOMY ITpaBi HiMeuunHu BiAIOBIIHO 0 aOCTPaKTHOI MOEI
nepexojly peuoBuX mpas» |2, c. 48].

I. Cracubo-Mareena 2024 p. y crarti «CrHipHicTh TIPABOBOI MPUPOIU TOTOBOPY,
(dakTy ioro ykiageHocTi abo YNHHOCTI» 3BEPHYJIA yBary Ha Te, IO «OYeBUIHIM
CTae TACUIeHHs 3HauymocTi dakrty (1ii) 3 mepeaanHs MaitHa, SKUil Bke HaOyBa€e
3HAYeHHS opuandHoro daxrty, a He Jjuiile (HaKTUUHOIL /ii. A TOMY Iie TLISAX JI0
VKPIIJIEHHS TTO3U1liil TTPO PEYOBUIl I0TOBIpP, SIKMII TaK BIEPTO BiJ[BEPTA€E CyA0BA
npakTuka. Hacripaszi k, pedoBuii 10roBip y IIeBHUX BiJIHOCUHAX MAa€ BU3HAYAIbHE
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3HAYEHHS 1 JIJIST TBEP/KEHHST TIPO MUPHE BOJIOIHHS MailHOM, 1 Ji/ist HAOyTTsI TTpaB
Ha MaiHO 3a JaBHICTIO BOJIOJIHHS, i JI/IT PETPOAKTUBHOI JIii joroBopy» [3, c. 62].

TakuM ynHOM, Y HaIllOHAJIBHIN HAyIll IOTOBIPHOTO IIpaBa 3 OIJIS/ly Ha HiIMeIbKY
JIOKTPUHY MOCTYIIOBO KPUCTANI3YETHCS JAYMKA PO Te, 110:1) NpUHIUIN po3’€el-
HaHHS Ta abCTpakilii Bce K TaKW JKUTTE3ATHI Ta JOIIJIbHI /I HAI[IOHAJIBHOTO
JIOTOBIPHOTO TIpaBa B KOHTEKCTi MePeXo/ly PeYOBUX IpaB; 2) [if0 3 HepeaaHHs
MaifHa BapTO PO3TJILAATH B PI3HUX 3HAUEHHSIX: Y TOMY YHCJi Yepe3 PU3My I0pH-
JIMYHOTO (haKTYy.

CrarTst TPYHTYETBCS Ha YUCJEHHUX TTyOsriKaIlisix apropa (MmijpyYHuKax, HaB4ab-
HUX TOCIOHMKAaX, MOHOTpadisix, HAYKOBUX CTATTSX, T€3aX TOIIO) Ta TIED 4u
iHIIOT0 MipoIo BioOpaskae BJacHi, OmyOJiKOBaHi paHiliie, HAYKOBI pe3yJIbTaTH.
SIx HacioK, y YacTwHi paHimre omybOJiKOBaHUX aBTOPOM (Y4acTKOBO ab0 MOB-
HICTIO) HAYKOBUX Pe3yJbTaTiB, 115 TPallsl He MICTUTh HOBUX HAYKOBUX PE3YJib-
TaTiB. 30KpeMa, y CTaTTi BUKOPUCTAHO BJIACHI pe3yJbTaTH, 1o Oyau paHimie
OIPUJTIO/IHEHI aBTOPOM y HaBYaJIbHOMY mocibnuky <«Jlorosipue mpaso» (2011)
Ta mizpyuynnkax «/lorosipue mpaso T. 1» (2022), «OxopoHa Ta 3aXUCT TPYJAOBUX
npaB mpaiiBHUKiB» (2021).

Marepianu Ta MmeToau

3 TOYKM 30py METOZIOJIOrI CTaTTs 10OYI0BaHA 3 ypaXyBaHHAM aHaIi3y HiMEIbKOI
JIOKTPUHU, HAITIOHAJIBHUX TOTJISI/IIB TA 3aKOHO/ABCTBA, 1110 OXOILIIOITH BUEHHS IIPO
3000B’s13a/IbHI Ta PevoBi 0roBopu. J[OCIiIKEHHS TPYHTYETHCST HA TAKUX 3aralib-
HUX Ta CHeliaJbHUX MeTOo/laX HAayKOBO-IPABOBOTO Ii3HAHHS: (HOPMaIbHO-JIO-
riYHUH, y3araJdbHEHHs, JIHIBICTUYHOTO aHaJi3Yy, MOPIBHSIBHO-TIPABOBUIL METO/I.

DopmMaTbHO-JOTIYHNIT MeTO/l 3HANIIOB MPOSB y 3'sacyBanHi nudysiii mpaBoBOi
permamenTariii. Jlociakerns 3apyOisKHOI JOKTPUHN Ta OKPEMUX TIOTJISIIB 1HO-
3eMHUX MPABHUKIB CTOCOBHO PO3YMiHHS 3000B’sI3aJIbHUX Ta PEYOBUX JIOTOBOPIB
3/1IIICHIOBAJIOCS 32 IOIIOMOTOI0 METO/Iy y3araJibHeHHs Ta JIHIBICTUYHOTO aHaJIi3Yy.
3a JI0IOMOroI0 TIOPIBHSIBHO-TIPABOBOTO METOAY OYJIO TOPIBHSHO IMiAXOAN 10
pO3yMiHHSI 3000B’I3JIbHOTO Ta PEYOBOTO JOTOBOPY, sIKi iCHYIOTH y HiMEI[bKiil
JIOKTPUHI Ta B HAIlIOHAJIbHIN HAYIll JIOTOBIPHOTO TIpaBa, i MPOaHAIi30BaHO Tep-
CTIEKTHBY JIETITHMAITil TIPaBOBOI MOjIesi 3000B’I3a/IbHUX Ta PEYOBUX JIOTOBOPIB
y HallioHaJbHOMY J0rOoBipHOMY mpaBi. HaBeneni MeToan ai0Th MOKJIUBICTH
00’€KTUBHO Ta MOBHO OKPECIUTH OCHOBHI 0COOJIMBOCTI MTPaBOBOI MO 3000B’s1-
3aJbHUX Ta PEYOBUX JOTOBOPIB.

Pe3ysbraTi Ta 0OTOBOPEHHS

HamionaspHe nmuBisibHE 3aKOHOAABCTBO He BigoOpaskae Takoi Kiacubikarii
JIOTOBOPIB 1 HE MICTUTb, BJIACHe, CaMOi KOHCTPYKIIil peyoBOro joroBopy. Bkazane
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€ 3pO3yMIJINM, aJiKe BUXOJsun 13 aHasidy HopM lluBinbHOTrO Kozmekcy YkpaiHu
JIOTOBIP 3aBKAU MOPOKY€E 30008 s13arHs (cT. 626) [4, c. 65], a oTxKe, mepexij
PevyoBUX ITPaB 3a JIOTOBOPOM I'PYHTYETHCSI HA Kay3aJbHill ITPaBOBiil MOIeJII.

VY JlaBubomy Puimi GyJiu BiZICyTHI KOHCTPYKIIii 3000B’I3a/IbHUX Ta PEYOBHX JI0TO-
BOPIB y Cy4aCHOMY PO3yMIHHI. YTiM He MOKHA TOBOPUTH, IO PUMCBKE IIPaBO He
JIAJIO TOIITOBXY /10 PO3BUTKY OKPECJIEHUX JIOTOBOPIB y MaiibyTHboMYy. IOpuanaHe
3HaYeHHsI 3000B’sI3aJbHIUX Ta PEYOBUX JOTOBOPIB IPYHTYBAJIOCS Ha Pereniii
BUEHHs TIpo Kayay (causa) yromau Ta Tpazauiiiio (traditio) [4, c. 95].

Buenns npo kaysy (causa) BifirpaBajio BaKJIUBY POJIb JIJId aHAJI3Y 3yCTPIUHOTO
HaJIaHH, WOro Iepe/lyMOBU BUHUKHEHHS, BUSIBJIECHHS BOJII CTOPiH, IIPABOBUX
HACJIJIKIB HEBUYMHEHHS 3yCTPIUHOTO HaJaHHS.

He 3ynuHstounch AeTaqbHO HA MUTAHHI Kaysu, 110, 6e3rnepedno, motpedye
OKPEMOT0 I'PYHTOBHOTIO JIOCJI/PKEHHs, JIUIIe 3ayBa’KUMO, 1[0 MeXi Teopil Kay3u
B PUMCBKOMY TTpaBi OyJI BeJIbMU PO3MUTHMU [4, ¢. 95] uepe3 HagaHHs Kaysi pis-
HOTO 3HaueHH:. Tak, Kay3y y 3Boji muBiibHOrO 1pasa IOcTuHiana posrisgany,
AIK MIHIMYM, Yy JIeB’ITU 3HaYeHHAX: K I11/ICTaBy YUHHOCTI yTOoAu, METY, MOTUB,
pesyabrar [5] Tomo. CaMe Take MUPOKe TPAKTYBaHHs Kay3W B MOIAJTBIITOMY,
MPU3BEJIO JI0 PI3HUX TPAKTYBaHb ITHOTO TOHATTS Ta (GOPMYJIOBAHHS OKPEMUX
HAYKOBUX IAX0iB [4, c. 95].

Bimomo, 1o Tpaauilia B aHTHYHOMY Pumi posymisiacs K akT nepemaHHs (ak-
TUYHOIO BOJIOJAIHHS PIiYdIO Bij 0/Hi€l 0cOOM 10 IHIIOI 3 METOIO IIepeIaHHs IIpaBa
BjlacHoCTi Ha piy. Ha namy aymky, npasusbno A. Ilepuic nizkpecsiioBas, 110
TPaJIMIlisl HAJIEKUTH caMe JI0 PeaJIbHUX il Ta He € JoroBopoM |6, c. 25, 77, 109].

YpaxoByioun HaBejieHe, CJIi/l BU3HATH, 1[0 MEXaHi3M Tepexo/ly IpaBa BJIACHOCTI
nependOavae HasBHICTh (DaKTHMUYHOTO CKJIa/y, IO BKJOYAE JBa 00OB’SI3KOBI eJie-
MeHTH. [lepimumM esleMeHTOM IIHOTO CKJIALy € causa, 110, IO CYTi, OKPECJIIOE JI0T0-
Bip 3060B’s13a/IbHOTO XapakTepy. Jpyrum ejaemeHToM Takoro ckiany € traditio,
110 € aKTOM Iiepe/iadi (pakTUUHOTO BOJIONIHHSA. B 1opuanyuniil jitepaTypi Tak uu
iHaKIIle TiKpecTIoBaIocs, Mo MpaBoBuil edekT (MpaBOBi HACHIIKKA) Tepeaadi
pedi 3a/IeKUTh caMe Bijl KaysH, a mepexijl mpaBa BIacHOCTI 3a/e;KUTh Bif traditio
[4, c. 95-96]. To6T0 Kaysa HOpoAKYE BOIbOBUIL eteMeHT s traditio. Taka mpa-
BOBA KOHCTPYKIIisS TPUTAMaHHA caMe PEYOBOMY JIOTOBOPY.

HatowmicTb pajigHChKA 11IKOJIA IIMBLJIBHOTO TIpaBa Ta IUBLIICTUYHI ITKOJIX TIOCTPa-
JASHCBKOI 100U MPUITYCKAJIM, 1[0 TPaAMIlis € JoroBopoM abo yropoio [4, c. 96].
I. . HoBunbkuii cBoro vacy sasHauus, 1o traditio, abo mepemaya pedi, TaKoK
OyJia il 1OrOBOPOM, ajike Iepeadavyasa JOMOBJIEHICTh Mix 0co0o0Io, 10 Tepe-
nae piv, Ta ocoboio, 1o ii mpuiiMae, aje Z0roBOpPOM, 1[0 MA€ PEYyOBO-IIPABOBI
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HaCJiJIKu — Iepexi/l 1paBa BJacHoOcCTi [4, c¢. 96]. He 3po3ymino, gk Tpaauitis
BUCTYIIA€, 3 OJHOTO OOKY, JIOTOBOPOM, a 3 IHIIIOTO — aKTOM TepenaHus (hak-
TUYHOTO BOJIOJIHHA 1 Jle MK HaBEJIEHUMM KaTeropisgsMu Mexa. SKIo 3rajany
[. b. HoBunbkuM Te3y eKcTparnoJiioBaTi Ha HaBeJeHUH BUllle PaKTUUHUMI CKJIa/,
TO MaTHMEMO HacTyIlHe. /[0 Takoro Cckjiaay BXOAUTUMYTh: 1) morosip 30608’s-
3aJbHOrO xapakrepy (causa); 2) gorosip (traditio). dx HacmioK, y 1mboMy pasi
BiJICYTHII (haKTUYHUI CKJIaj, TOMY IO MAIOTh MicIle JIUIIe /[Ba JOTOBOPH. TyT
MOJKJIBO TOBOPUTH Xi0a 110 TIPO IOPUANYHUN CKJIa/. BriM i Takmii cKia:, 3 TOUKH
30py BUYEHHs TIPO FOPUANYHI (haKTH, TT030aBIeHNI JOTIYHOI MOOYI0BH, a/Ke BiH
copmoBaHuUil i3 1BOX NOTOBOPIB [4, c. 96].

Knacudikariist 1oroBopiB Ha 3000B’s13a/IbHI Ta PeYOBi 3a3Haja CBOTO CTaHOB-
JIEHHSI Ta PO3BUTKY 3aBisiku 1paBoBiii qoktpuni Himewunnu. @. K. Capinbi
BiZIINIIIIOB Bi/l pUMCHKUX TOCTYJATiB, Ha SIKMUX IPYHTYBAJIOCS BOJIOAIHHA, Ta
MiATPUMaB 3 1bOT0 NMpUBOAY ToUKy 30py . KanTa. BBaxkaerscs, mo @. K. Casi-
HbBI, TPyHTYIOUYCh Ha BueHHi I. Kanra, Briepiire po3poOuB Ta 3aCTOCYBaB TE€OPiiO
PEYOBOTO JIOTOBOPY SIK CTa/il BUKOHAHHS JOTOBIPHOTO 3000B’s13aHHs. PeuoBuM
JI0roBOpOM BiH HazwBaB tradition, sKy (GyHKIIOHATBHO PO3TJISIIaB SIK YIOLy He
3060B’s13a1bHOTO XapakTepy. Ile o3Havaso, 1Mo Taka yroja MicTuja JIAIIe aKT
posmnopsi/pkerts piudio [7, c¢. 36]. IIpu nbomy D. K. Cainbi po3dmeskoByBaB
MOHSATTSI «3000B’SI3aHHsI» Ta «PeYOBUI MOTOBIp» |7, ¢. 35—36]. OcraHHBOMY TEX
OyB NpUTaMaHHUN Takuii eseMeHT, ik BoJist ctopin. M.K. Casinbi cBoro vacy
3a3Hayas, 10 I Tpaauiiii (traditio) HeoOXigHa TaKOK MOTOAKEHA BOJISI CTOPIH,
TOMY MOKHA TOBOPUTH: KOKHA TPAJMILis 110 CBOIN BHYTPIIIHINA CYTI € CIIPaBXKHIM
nporosopoM. IctuHa justa causa € He Gisibine Hix Hamip (11iJIb) TIEPEHECTH IIPABO
BJIACHOCTI [4, c. 97].

Himernpka gokTprHa BUOYyBala CBOEPIAHY ABOPIBHEBY KOHCTPYKIIIO MEPEXOLY
IIpaBa Ha PyxoMi Ta HepyxoMmy peui (pedosi mpasa). [ pyHTyIOUMCH Ha IIPUHITKII
TPaAuIlil Ta MPUHITUIN PO3’€THAHHS, BiJATIOBIHI JOTOBOPY MOKHA TOALIMTU HA
JIeKiJIbKa JIOTOBOPIB MPOCTOTO TUIly. BKa3aHi 0roBOpH, B HAIIOMY PO3YMiHHI,
MalOTh O3HAKM CHHAJArMaTUYHUX JIOTOBOPIB [4, ¢. 96].

[lepimM € ABOCTOPOHHII OrOBIp, 110 MOPOKYE NOroBipHe 30008 13anHs. Bin
€ 3000B’I3a/IbHIM JIOTOBOPOM, II[0 MIiCTHTh IIpaBa Ta 000B’I3KI. 30006 s3a16HULL
00206ip BapPTO PO3TJISAAATH SIK 3aCHOBAHY Ha BiJIbBHOMY BOJIEBUSIBJIEHHI JIBOCTO-
POHHIO yTOY, IO BCTAHOBJIIOE JIMIIe 3000B’sI3aHHS MO0 HAJaHHS PEYOBOTO
npaBa. [Ipedmemom 30606’a3a1v1020 002060py € MaitHO (06’€KT PedoOBOTO TIpaBa)
[4, c. 97].

[pyrum cmij BBakaTu JOTOBip, IO HAIPaBJEHUN HAa BUKOHAHHS IEPIIOTO
mporoBopy. Takuii KOrOBip HaJEKUTh A0 PEYOBUX JAOTOBOPIB. Peuosuil dozo-
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6ip — 11e abCcTpaKTHA YTo/a, M0 OMOCEPEAKOBYE Tepexi (0OTSKEHHS) PeY0BOTO
npaBa. PedoBuil s0oroBip yepes 1pusmMy HOPM PEUYOBOIO IIpaBa ONOCEPEIKOBYE:
1) BcTaHOBJIEHHS; 2) TIPUIIMHEHHS; 3) Tiepexif; 4) 00TsKeHHsI PeYOBHX TIpaB |4,

c. 97-98].

Bigomo, 1o icmomuumu ymoeamu pewosozo 002080py BBaKAIOTHCS IIPEIMET
JIOTOBOPY Ta CTPOK, TIPOTSITOM SIKOTO 3/IIHICHIOETHCS BiUyKeHHsT 200 OOTSIKEHHST
BI/IIOBITHOTO Pe4oBOTO IMpasa. /[y BCcTaHOBJIEHHS IpaBa BJIACHOCTI BaKJINBE
Miciie mocizae ditke (popMyJIIOBaHHS IIpeaMeTa J0ToBopY. IIpedmemom peuosozo
002080pY € pedoBe MPaBO, IO MEPEIAETHCSI, a00 PEUOBE TPABO, IO OOTIKYETHCS
[4, c. 98].

Peuosuii gorosip, sucrynawoun yrogoio (die Einigung), He MicTuth 30008’ sI3aHHs],
TOMY, TaKi BiTHOCUHU HE MOXYTb PETYJTIOBATUCS HOPMAaMH 3000B’sI3aIbHOTO
npasa. SIK HacJIi/I0K, BiH HEe MOKe Ha/IIJIATUCS O3HaKaMU JI0TOBOPY-I1TPaBOBiIHO-
HIeHHS, JJOTTYHUM HACJI/IKOM I[bOTO € HEMOKJINBICTh 3aCTOCYBAHHS /10 PEYOBOTO
JIOTOBOPY JIOTOBIpHUX KaacudikamiiHUX Hap, 30KpeMa: «BiAIIaTHUi-6e3Bianiar-
HUI», <KOHCEHCYaJTbHUI-peaTbHuil> To1o [4, c. 98].

PevoBnii 10oroBip He MOPOKYE MpaBa Ta 0OOB’SI3KM, HOTO 3MICTOM BBasKA€THCSI
PO3TOPSKEeHHS. SIK HACTIIOK, TOPYIIIEHHSI YMOB PEYOBOTO JIOTOBOPY TSTHE CBOIM
HACJIIKOM BUHWKHEHHS IpaBa BUMOTH Tiepeaadi pedi abo HaJaHHSI PEYOBOTO
npasa. Criocib peasizallii mpaBOMOYHOCTI PO3IMOPSIIPKEHHSI PO3KPUBAETHCS CaMe
yepe3 YMOBHU PEYOBOTO JIOTOBOPY. 3a 3aTaJIbHUM MPABUJIOM YKJIQE€HHS TaKOTO
JIOTOBOPY 3/IIMCHIOETHCS 10 MOMEHTY Tiepeziadi peui [4, c. 98].

PeuoBuii 10roBip € abcmpaxmuum, TOOTO He TOB’sI3aHUi i3 Hloro Kaysolo. Ypa-
XOBYIOUH MPUHIMI aOCTPaKIiii, pedoBUiil JOTOBIP BBaKAETHCS aOCTPAKTHUM
norosopoM. TobTo Takuii JoroBip icHye 6e3 IpUB’SI3KK 10 CBOET Kaysu (causa) Ta
HIOM «BigipBaHMIT» Bif OCHOBHOTO 0roBipHOro 30608’ 13anHs. /. Ilarmm 3 1poro
MIPUBO/Y 3a3HAYMB, IO BUMOTA JIUIIIE B MOMEHT CBOTO BUHUKHEHHS TiCHO TTOB -
3aHa i3 30008 32 IbHUM [IPABOBIAHOIIEHHAM (3000B’I3aIbHUM JOTOBOPOM), IIPU
1[bOMY OyzlyuH Iiie it 9acTUHOIO (0COOMCTOTO, TIEPCOHI(IKOBAHOTO) BiHOIIEHHS
KpeAuTopa, SKUI BOJIOAIE IPaBOM BUMOrK 10 Oopxkuuka [8, c. 99]. Ilpuxiagom,
SIKIIO 3000B’SI3a/IbHUI TOTOBIP KyMiBIi-IpogaKy Oyjie BUBHAHO HEMIHCHUM, IBa
PeuoBi JIOTOBOPH TPO Tiepeiady IMpaBa BIACHOCTI HA pPidy Ta TPOII 3aJTUIIATHCS
mitficanmu. OTiKe, PEYOBUN OTOBIP He 3aJ€KUTh Bifi HEAINCHOCTI 3000B’s13a/1b-
HOTO JIOTOBOPY, IO /T0O3BOJISIE JOCATHYTU METH 3aCTOCYBAHHS PECTUTYII i3
BUKOPUCTAHHSM 1HIINX IPABOBUX MEXaHI3MiB, SIKi He TPUTAMaHHI YKPAaIHChbKOMY
JIOTOBipHOMY TIpaBy [4, c. 98—99].

Ax Hacainok, y norosipHomy mnpaBi HiMeuumnu icHye ABI camocmiuni cTajil
icHyBaHHST OTOBIpHUX 3000B’s13aHb. [1epIoio cTajsi€lo € BUHUKHEHHS [OTOBIip-
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HUX 3000B’s13aHb. BoHa okpeciieHa 3000B’s13a7IbHUM J0TOBOPOM. /[pyToio cTajtieio
BBAJKAETHCS CTajlisi BUKOHAHHSI JIOTOBIPHUX 3000B’s13aHb. BoHa OKpecsieHa akTamMu
POBIOPSIKEHHS, 10 ¢(POKYCOBaHI BUKJIIOYHO HAa BUKOHAHHS 3000B’sI3aJIbHOTO
norosopy: 1) peyoBuM 10roBopoM; 2) (hakTUUHOIO /II€I0 PO3NOPSTUOTO XapaKTepy
3 repefiavi pedi (HaJlaHHS PevyoBOTO TipaBa) [4, c. 99].

DaxTnyHa /id 3 nepezayvi pedi (HaJaHHi PEYOBOTO MPaBa) HATEKUTH /10 IOPUINY-
HUX (aKTiB, a came: € Pi3BHOBU/IOM opuimyHoro BUnHKY. Ilicas saiiicnenns gak-
TUYHOI [Iil CTATyC BOJIOMIBILA pedi y BimuyskyBaua TpunuusgeTbess. Daktuana mis
3 Iiepe/laBaHHs pedi He € YroJIolo, aJiKe Y 1bOMY pa3i Bi/ICYTHS BOJIS BilUy>KyBaya
Ta HabyBaua. CripaBa B TiM, IO Taka BOJIsI BiZIoOGpaskeHa y PEYOBOMY JIOTOBOPI.
3a 1ux oOCcTaBUH caMe TOMY (hakTHUHA [Iist 3 TepelaBaHHs Pedi IPYHTYETHCS
Ha pedyoBoMy zgoroBopi. Tak, /[:x. bayp i3 11boro mpuBoy CJAyNIiHO 3a3HAYUB,
110 BOJIST BifUysKyBada TiepeaTyi pid Ta BOJOMIHHS HEIO iHImi 0co0i, K i BOJIs
HaOyBaya OTPUMATH Pid, HE MA€E TIPUPOLY YTOMIH, a/[)Ke PEIOBUI IOTOBIpP MEPENyE
nepenantio pedi [9, c. 574]. Bignosigno no n. 1 map. 929 BGB daxkruyna mist
3 Tiepe/laBaHHs pedi MoxKe 3/[IHCHIOBATHUCS SIK CTOPOHOIO PEYOBOTO JIOTOBOPY, TaK
i TpeThoI0 0CO60I0, sTKa HA3MBAETHCS «IOMOMIKHA 0c0Oa». 3 OIJISIY Ha 3MICT map.
855, 868, n. 1 map. 929 BGB 10 Takux AONOMIKHUX 0Ci0 3aKOHOJABEI(b BiHO-
cuthb: 1) ocib, 1o (aKTUYHO BOJOAIIOTH Piudlo, SIKa HaJeKUTh TPeTiii 0cobi Ha
mijgcTaBi 3aKoHy (IIPUKJIAZOM € opeHaarop); 2) ocib 3a Haka3zoM (IIPUKJIALOM €
HETUTYJIbHUI ab0 He3aKOHHUI BOJIOALIEIb pedi); 3) ocib, mo 3aiicH00Th hak-
TUYHE BOJIOJIHHS PIUYIO I BOJOMIJIBILA pedi (HApUKJIaI, TPaIliBHUK TOBUHEH
BUKOHYBATH BKa3iBKU POOOTOMABIIS MO0 3/iNHCHEHHS (DAKTUIHOTO BOJIOIHHS
piuuio) [4, c. 98].

Taka KOHCTPYKIIiSI IOTOBOPIB MPO Tepeiadyy PyXOMHUX Ta HEPYXOMUX pedei,
HaJIaHHSI PEYOBUX IPaB CBIUUTH PO PO3MEKYBAHHS JIBOX IOPUANYHUX (DAKTIB,
a caMe: yroju cTopid Ta (hakTUYHOI nepejadi peyi (peyoBux mpas). [Ipumipom,
KYIBJIS-TIPOZIA’K OIIOCEPeIKOBaHA TPhOMa JIoroBopaMu pidHuX BujiB. [lo-mepie,
3000B’SI3JIbHUI IOTOBIP KYITBJIi-TIPO/IAKY, 10 € OCHOBHOIO 3000B’SI3/ILHOIO YTO-
1010. 3000B’sI3a/IbHII TOTOBIP KYMiBJIi-TPOAAKy HE MOPOKYE TIPABO BIACHOCTI
Ha IIpe/MeT JI0roBopy. BiH BCTaHOBIIIOE TPAaBO BUMOIY Y CTOPOHU JIOTOBOPY 111010
nepenanns pedi. [lo-gpyre, 1Ba pedyoBUX JOrOBOPU: a) JOTOBIp PO Iepeaady
IpaBa BJACHOCTI Ha piu; 6) AOroBip Mpo mepeaavy MpaBa BJACHOCTI Ha TPOIII.
Jluiie 1micsist BAMHEHHSI IIUX [OTOBOPIB 3/IIHCHIOETHCS aKT mepelalust pedi abo ii
HaJlaHHA (peasibHa hakTUUHA /1is1). BKaszaHi 10roBOPU € PO3MOPSAUYNMHU, CIIPSIMO-
BaHUMH Ha BUKOHAHHST 3000B’sI3aJIbHOTO JIOTOBOPY KYIIiBJIi-TIPOIAKY 1 MOKYTh
PO3TISAATACA Y IIbOMY BUTIQJIKY SIK yroau-aktu. HatoMicTh, 1apyBaHH, B 3arajib-
HOMY, MaTHMe TaKUi BUTJISAI 3000B’I3a/IbHUI IOTOBIP JapyBaHHS — PEYOBUI
JIOTOBIp TIPO HaJlaHHsI-TIepeaatts pedi abo ii Haganus [4, ¢. 100].
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Y HiMEIbKOMY JIOTOBIPHOMY TIpaBi pO3MeKyBaHHST 3000B’SI3a/IbHOTO Ta PEYOBOTO
JIOTOBOPIB PO Tiepeiady MaifHa y BJIACHICTh CTaBUTHCS Y 3aJI€KHICTD BiJl 3MICTY
TaKWX MOHSTD, SIK «PEYOBe MPaBO Ha 00’€KT» Ta «00'€KT PEYOBOTO TpaBar. Bpaxo-
BYIOUM TaKy OCOOJIMBICTh, XapaKTEPUCTUKN MIPEAMETIB 3ra]aHNX 30008’ I3aIbHOTO
Ta PEYOBOTO JIOTOBOPIB CYTTEBO PO3PI3HSIOTHCS. [IpeameroM 3000B’13a1bHOTO
JIOTOBOPY € MailHO, sIKe, Y CBOIO Yepry, HAJIEKHUTh 0 00'EKTIB PEYOBOTO IpaBa.
B Ttakomy moroBopi mpaBa Ta 060B’sI3KM HarpasiieHi Ha 00’e€KT mpaBa (Tak Ou
MOBHTH CTBOPIOIOTHCS MO0 I[bOr0 00’eKTa mpasa). IIpeaMeToM pedoBoro 10ro-
BOPY BHICTYIIAa€ pedoBe MpaBo Ha 00’ekT. Came MO0 TAKOTO PEYOBOTO IpaBa
y CTOPiH 3000B’I3aIbHOTO JIOTOBOPY BUHMKAIOTH MpaBa Ta 000B’s13ku [4, c. 100].

Y nocTpaZigHCBKIN HayIll I0TOBIPHOTO TIpaBa iCHY€ JIyMKa IIpo Te, 1110 3 OTJISAY Ha
npaiti O. C. Iodde B kiaoui posuerieHHs: 06’€KTa JOTOBOPY, BAPTO 3aMO3UYNTH
i3 HaIiOHAILHOTO BYEHHSI PO JOTOBOPH BUJILIEHHS 06’€KTa JOTOBOPY MEPIIOTO
poxny (mii 30608’s13aH01 0ocobu) Ta apyroro poay (piu). To6TO IMPONOHYETHCSA
Y PEYOBOMY JIOTOBOPI BUOKPEMUTH aHAJIOTIYHI 00’€KTH TIEPIIOTO Ta JIPYTOro POy,
o 3 orysAny Ha: 1) ABOpPiIBHEBY KOHCTPYKIIIIO TEPeXo/y MpaBa Ha PyXOMi Ta
HepyxoMy peui (peyoBi 11paBa); 2) Teopii po3MeKyBaHHS IIOHSATH «PeuoBe IIPaBO
Ha 00’eKT» Ta «00'€KT pedeBoro mpasay; 3) Buenns @. K. Casinbi 111010 BoJO-
JIHHS, TIOJILTY JIOTOBOPIB Ha PEYOBi Ta 3000B’A3a/IbHI; 4) CTaAIHICTh JOTOBIPHUX
3000B’s13aHb, € IiepeadacHiuM ab0 HaBiTh CYMHIBHUM. Y 3alIPOIIOHOBAHOMY ITiXO/Ii
I[0/I0 BUOKPeMJIEHHSI 00’€KTa MepIIoro Ta APYroro poiy B PEYOBOMY JOTOBOPI
HE 3PO3yMIJIMMU 3aJUNIAI0THCS 1X PO3MEKYBAHHS 13 MPEMETOM PEYOBOrO Ta
3000B’13aJIbHOTO JJOTOBOPIB Ta MPaKTHYHA JOILIJbHICTh TAKOIO BHOKPEMJICHHS
ABOX O0’€KTIB JIJIsl IOCSTHEHHSI TIPABOBOTO Pe3yJIBTaTy PeYyoBOro JI0roBopy [4,

c. 100-101].

[Tepenik 3000B’s13a/IbHUX JIOTOBOPIB € HEBUYEPITHUM, i CTOPOHM BiJIbHI B yKJIa-
JeHHi Oy/Ib-sIKOro 3000B’s13a1bHOTO oroBopy. Ha BiaMiHy Bij 3000B’s13aIbHNUX
JIOTOBOPiB, PEYOBi MOTOBOPHU 3aCTOCOBYIOTHCS B KOHKPETHUX BUIAJKaX, IO
Bu3HaueHi 3akoHoM. [[umu Bunagkamu € taki. Ilo-niepiie, nepexia mpasa BJac-
HOCTi Ha piu. YpaxoByioun kaacudikailito pedeil Ha TijiecHi Ta Ge3TiJieCHi, po3-
IIUPIOIOTHCS MEXKI MOHSATTS Pedi, IIJIAXOM BBeIeHHsT B 000POT I0pUANYHOI ikl
«IIpaBO Ha IMpaBO». KOHCTPYKIIisl «IIpaBO Ha MPaBO» PO3IJISAETLCS SIK PEUYOBe
[IPAaBO Ta BBAKAEThCS PisHOBUAOM peui. Tak, 6e3roTiBKOBI Tpolni xoua il Haje-
’KaTh /10 TIpaB BUMOTH, BTiM, 3a Ii€I0 JIOKTPUHOIO, HAJEKATh /10 PEUOBUX TIPAB.
3 inmoro GOKy, Mepesik pedyoBUX MpaB Ha IiACTaBi 3aKOHY € BUYEPITHUM, IO
Jla€ 3MOTY BCTAHOBUTHU YiTKI MeXKi 3aCTOCYBaHHS peyoBux A0roBOpiB. [lo-mpyre,
odopmiterHst y3ydpykry Ha npaBo. [lo-tpere, oopmierHs 3acTaBHOTO IIpaBa
Ha 1paBo. Y HaBe/leHWX BUIAJKAX HA 3aKOHO/IABUOMY PiBHI BCTAHOBJIOIOTHCS
0OMesKeHHSI 100 0(hOPMIIEHHS 3MICTy PedoBOTO A0roBopy. OCTaHHE CTaBUTHCS
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y NpsIMY 3aJIesKHICTD BiJl 1BOX esieMeHTiB: 1) dhopmu nepeziayi rpaBa BJIACHOCTI;
2) cy6’exriB morosopy [4, c. 101].

He MoxHa OTOTOXHIOBATH CXO3XKi, Ha MEPIIN MOTJISA/, JBa MOHATTS, a caMe:
«pevyoBUii OTOBIp» Ta «peyoBa yrojaas. Himelbka 1OKTPUHA BUKPUCTATi3yBaa
JIB1 OCHOBHI Teopii 3 11boro npusoy. Ilepia teopis noJsgarae B Tomy, U0 MOHATTS
PEYoBOTO JIOTOBOPY OTOTOKHIOETHCS 13 PEUYOBOIO YrO/1010. Y CBOIO Yepry, peyoBy
YTO/Y PO3TJISIIAIOTH 1K (haKTHUHII CKJIa/[ TIepexoLy mpaBa BiaacHocTi. [Ipubiunu-
Kamu Takoi Teopii Buctynanu M. Boabd Ta JI. Paiizep [10, c. 66, 120, 235]. /Ipyra
Teopist BimoOpakeHa B HIMEI[BKOMY 3aKOHOAABCTBI Ta Tepeadavae, Mo pedoBwHil
norosip sk yroau (Einigung) € eeMeHTOM I0PUIMYHOTO CKJALY, 1110 3yMOBJIIOE
nepexia mpasa BaacHocTi. [Ipubiunmkom 1iei teopii Buctynus E. Boasd [4,
c. 101-102; 11, c. 140].

Ypaxosytoun Hopmu BGB, MoskHa [ifiTH BUCHOBKY, 1[0 peuosa yzo0a € HiYnM
iHIMM K gakmuunum cxkaradom. Takuit (baKTUYHUN CKJIa[ BKJIIOYAE IBa eJie-
MeHTH: 1) TTpaBOBY MijicTaBy — PevyoBHIl JOTOBIP; 2) haKTUUHY [il0: a) TIeperavy
peui (HampuKJa;, y pasi mepexo/y IpaBa BJIACHOCTI Ha pyxomi pedi); 0) samuc
(puMmipoM, y pasi mepexoy rpasa BJACHOCTI Ha HEPYXOMY pid, OOTSIKEHHS pedi
abo pedoBoro mpasa) [4, c. 102].

YpaxoByioun JOKTPUHAIBHI 3100yTKH, HiMeIlbKa HOpMaTHBHA KOHIIEIIisT 0TO-
BOPY IIPO Iepejadyy MaiiHa OKpecjio€ Taki KoHCTpyKIlii. Ilepimoio € 3060B’s1-
3a/JIbHa, 1[0 He MICTUTh PEYOBOTO JOTOBOPY Ta BUIJISAAAE Tak: 3000B s3aIbHUI
JIOTOBIp — Tepenava peyi. [Ipukiazom 3acTocyBaHHS TaKOl KOHCTPYKIIil € OpeH/a.
30060B’s13a/1bHa KOHCTPYKIIisl CIIPSIMOBaHa Ha 0(hOPMIIEHHS CyO’€KTUBHUX 30008’
3aIbHUX 1IpaB. [[pyroio BBasKae€ThCs peuoBa, 1110 BUSBJISIETHCS Y JAHITIOTY BiJlHO-
cuH, 0o(OPMIIEHUX TaK: 3000B’sI3a/IbHUIL OTOBIP — PEYOBHUIl JJOTOBIp — Iepeaya
peui (abo mamamus mpasa). [IpukiragoM BUCTyHAE KymiBJs-Tpogax. PedoBa
KOHCTPYKIIisI HarpaBJjieHa Ha 0pOPMIIEHHS Cy0 EKTHBHIX PEYOBUX TIPaB, TEPesiK
SIKUX OKpecJieHnil 3akoHoMm [4, c. 102].

Bucuosku

sIkuo BecTr MOBY MpPO JIETITHMI3allilo JOTOBIPHOI Moje i 30608’ 13aIbHOTO
Ta PEeYoBOro JOTOBOPIB, TO Ha HaI[iOHAJbHOMY PiBHI MocTa€ HeOOXiAHICTDH
y TeperJisi/ii 3MICTY TaKOTO MOHATTS, K «IIPaBOYNH». AJIKe y 1IbOMY pa3i IpaBo-
YMH MOTPIOHO PO3TJISIZATH 3 JABOX TOUOK 30DY, TPO SAKi 3a3HAUYEHO B HIMEI[BKOMY
fopuanaHoMy croBHUKY /K. Kobrepa: 1) sik mpaBoBYy Jifo, 110 TIOB’si3aHa 3 BOJIEIO
YUYaCHUKIB IPABOBITHOCHH; 2) SIK CYKYITHICTb ITPABOBUX JIii, III0 MAIOTh IOPUINIHE
3HAUeHHS — (PAaKTUYHUI CKJIAJ, 110 HANpaBJeHWH Ha BU3HAYEHWI MPABOBU
pesyabrar [12, c¢. 399]. Kpim Toro, JeriTuMisariig 3rajlaHoi J0roBipHOI Mojei
notpebyBaTrMe 3MiHI KOHCTPYKIIT pery/IloBaHHs BiTHOCHH 3 Tiepeadi MaiiHa Ta
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(pikcartii 3akpuTOro nepesiky peuoBUX Mpas Ha PiBHI okpemux HopM lluBibHOTO
KOZleKCy YKpaiHu, a TaKoK 3MiHM MOjIe/Ii peasizallii Takoro croco0y 3axXucTy, K
BU3HAHHSI TIPABOYMHY HeiiicHuM. 3’sicoBaHi 0COOJMBOCTI MOJIENi 30008’ I3aIbHIX
Ta PEYOBUX JIOTOBOPIB Zal0Th 3Mory: 1) cchopmyBatu 4iTKuii mepesik KpuTepiis,
110 HalpaBJieHi Ha PO3MEKyBaHHs 3000B’sI3a/IbHUX Ta PEYOBUX IPaB; 2) BHECTH
SCHICTh y CUCTEMY PEYOBMX II030BIB Ta 1X YITKO CTPYKTYpPYBaTH.
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¢izuuHum Ta IOpuguUHUM 0cobam

Oner CeprinoBuy Banengiok*
Kuiscbkuti yHisepcumem npasa HayioHaneHoi akademil Hayk YkpaiHu,
Kuis, YkpaiHa
*e-mail: valendiuk@bencherslf.com

Anorarist

Axmyanvricms 0ocHioNcentst 3yMosiena NOOAILUUM 3POCTNANHAM KIIbKOCMI 6UNA0Kie
3anodianna wKoou Qisuunum ma wpUOUUHUM 0c00aM YHACIIOOK MPUeanoi 30poiinoi
azpecii, wo SUKIUKAE HeOOXIOHICb KOMNLEKCHOZ0 AHANI3Y UUBLILHO-NPABOBUX MEXAHI3-
Mie i1 sidwxodyeanns. Y cyuacnux ymosax 6itinu nocmae nazaioha nompeba 6 epex-
MUBHUX  THCTIPYMEHMAX NPABOBOZO 3AXUCTY NOCMPAIcoarux cyb’'ekmie, a maxoiw
Y PO3BUMKY NMPAGO3ACMOCOBHOT NPAKMUKU U000 GIOHOGICHHS NOPYUECHUX MAUHOBUX
npae sk Qisuunux, max i opuduunux ocié. Memow Odocridncenns € euseienns ma
Q0CIONCeHMSL YUBLILHO-NPABOGUX HACAIOKIE wKoOU, 3a60anol 6itno10, a MAKONC ANANi3
3ac00i6 ma npouedyp, sKi Moxcymv oymu sukopucmani oas i siowxodyseanns. Y docui-
OdACenIT 3ACOCOBANO HUSKY HAYKOBUX Memodis: cucmemnuil nidxio (0ns ananisy e3ae-
MO36’A3KY MiNC HAUTOHATLHUM T MIHCHAPOOHUM NPABOM Y Chepi 8I0uK00yeanns wkoou),
NOPIGHANILHO-NPABOBULL MemOoO (0t OUIHKU NPAKMUKU THUUX 0epicas i NoOiOHUX KOH-
prixmax), gopmarvro-opuduunuii memoo (08 anarisy HOPMAMUCHO-NPABOCUX AKMIE
ma cyoosux piutenv), memoou ananisy ma cunmesy (0L GUOKPEMACHHS KIIOUOBUX
menoenyiic ma Qopmynosanis ysazaivhens). Y pesyivmami 00CHiONcenns 0KPecieno
OCHOBHI MUNU WKOOU, W0 NIOAA2AI0Mb BIOWKOOYEANHIO, 4 MAKONC YOPMU UUBLILHO-NPA-
80601 6I0N0GIOANLHOCE, SAKI MONCYMb OYMU 3ACMOCOBani 00 Cyb eKmis, BUNHUX Y 3AN0-
Oisumi wxoou. 30iticneno 0zas0 uunmnozo 3axonodascmea Ykpainu, cyoosoi npaxmuxu
ma MincHapoonux 30606’s3any depicasu y cghepi 3axucmy npas nocmpaxcoaiux. Yema-
HOBLEHO NPOOIEMU, OB A3AMT 3 PEANi3auiel0 NPAsa Ha 6i0wKoOYeanis, 30KpemMa CKiao-
Hicmo i0enmudixayii KOHKpemnux sunnux ocié, npoyedypui 6ap’epu ma iocymmuicmo
docmammnix ¢pinancosux pecypcie. Ilepcnexmueu nodanvuux 00CHONCEHD NOAL2AIOMD
Y PO3POOIEHHT ePeKMUBHUX MEXANIZMIE KOMNEHCAUil wKoou, inmeepayii Mirnapoonozo
00¢6i0y ma 600CKOHALCHHI HOPMAMUBHO-NPABOBOT OA3U 3 MemOI0 3abe3nedenis. pedib-
1020 docmyny 00 NPasocyods Ot NOCMPaNcoarux ocio.

KmouoBi cioBa: BiliHa; IIUBIIbHO-TTPABOBI HACJIIKY; BiINKOAYBAHHS TITKO/IM.
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Abstract

The relevance of the study is stipulated by the further increase in the number of cases of
damage to individuals and legal entities as a result of prolonged armed aggression, which
necessitates a comprehensive analysis of the civil law mechanisms for its compensation.
In the current conditions of war, there is an urgent need for effective instruments of legal
protection of affected entities, as well as for the development of law enforcement practice
Jfor the restoration of violated property rights of both individuals and legal entities. The
purpose of the study is to identify and investigate the civil law consequences of the
damage caused by the war, and to analyse the means and procedures that can be used
to compensate for it. The study applies a number of scientific methods: a systematic
approach (to analyse the relationship between national and international law in the
field of compensation for damage), a comparative legal method (to assess the practice
of other states in similar conflicts), a formal legal method (to analyse regulations and
court decisions), methods of analysis and synthesis (to identify key trends and formulate
generalisations). The study outlines the main types of damage to be compensated, as well
as the forms of civil liability that may be applied to the perpetrators of damage. The
author reviews current Ukrainian legislation, court practice and the State’s international
obligations in the sphere of protection of victims’ rights. The author identifies the problems
associated with the exercise of the right to compensation, particularly the difficulty of
identifying specific perpetrators, procedural barriers and lack of sufficient financial
resources. Prospects for further research include the development of effective mechanisms
Jfor compensation, integration of international experience and improvement of the legal
Jramework in order to ensure real access to justice for victims.

Keywords: war, civil law consequences, compensation for damage.
Beryn

[Tpobiemarrka BiANIKOAYBaHHST KO, 3aBAaHOl (Di3MUHUM Ta IOPUINIHUM
0cobaM YHACTIZIOK 30pOWHOT0 KOHMJTIKTY, OXOILIIOE CKJIaJHUI CIIEKTP PABOBHUX,
COIIATbHUX 1 €KOHOMIUYHUX MUTaHb, 1[0 BUMAraloTh MiXKIUCITUTIIIHAPHOTO aHa-
Jizy Ta cucremuoro miaxoxy. ITopHomaciirabHa BiiichkoBa arpecisi Pociiicbkol
Depeparii nporu Ykpainu cipuunHuia 6esnpereieHTHI HaCli Ky, SKi aKkTyaJri-
3yBaJIM HU3KY HOBUX BUKJIMKIB JIJIST HAIIOHAIBHOI TIPABOBOI CHCTEMU TIIO/I0 3a0e3-
MeYeHHsT HAJIEKHOTO 3aXKCTY MOPYIIEHNX MpaB (hi3MYHUX Ta IOPUIXYHIX OCi0.
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I. 3aBI0B’€Ba 3a3HAYAE, 1O «HACIIKN 30POTHOTO KOH(MIIIKTY, SIKUI BiOyBAETHCSI
B YKpaiHi, Bi/[4yBalOTbCS B PI3HOMAHITHUX cdepax KUTTEAISATbHOCTI JIo/iel,
(byHkiionyBaHHS MiIIIPUEMCTB, CYCIIJIbCTBA 1 lepkaBu B 1igomy» [1, c. 91].

Biiina cnpuuuHsie He Juille TYMaHITapHI Ta MOJITUYHI KPU3U, a U HANPAMY
3yMOBJIIOE TIMOOKI TpaHcdopmallii y cdepi 1uBiaIbHO-IPaBOBUX BigHocuH. Ile
MO’KHA TMOSCHUTHU TUM, 10 BiliHA MOPYIIYE CTAJUI ITPABOTOPSIIOK, 3HUIYE
00’€KTH PYyXOMOT'O Ta HEPYXOMOTO MailHa, PyHHY€ ITiIIPUEMCTBA, YHEMOKIIBIIIOE
JOCTYTI JI0 aKTHUBIB Ta 3arajloM MOPYIIy€E MailHOBI iHTepecu mpuBaTHUX 0ci0. 11i
(heHOMEHU CTBOPIOIOTH HarajbHy MOTPedy B TEOPETUYHOMY OCMUCJIEHHI Ta TPaK-
TUYHOMY BPETyJIIOBaHHI IMBIIBPHO-IPABOBUX HACJIAKIB 30POWHOTO KOHMIIIKTY.
BapTo okpemMo HaroJocuTH, 110, BpaXOBYIOUH Te, 1[0 Maciitabu BTpaT Ta 3aBjia-
HUX 30UTKIB € KOJIOCAJbHUMH, TIpaBa Ta CBOOOIM BEJUKOI KiJIbKOCTI (Di3UIHUX
Ta IOPUANYHUX 0cib GysI0 mopymieHo, iM caMuM abo IX MaifHy 3aBAaHO IIKOU,
stka Ma€ OyTH BiAIIKO0OBaHA 32 paXyHOK KOIITIB JepskaBu-arpecopa [2, c. 53].

Ax cnpasennuso BuzHavae /[. CreciBies, <K MpaBuio, caMm (akT icHyBaHHSI
HUBiABHOrO 1paBa ab0 BUHUKHEHHS, PO3BUTKY Ta NPUIIMHEHHS UBIIbHUX
MPAaBOBIIHOCUH MTEBHOTO BUJLY, HE BILUIMBAE Ha BIliHY gK moAit0. BoxHouyac BiliHa
MPaKTUYHO 3aBK/M BILJIMBAE Ha IMBIJbHI BIZIHOCMHU, a TaKOK Ha IUBiJbHE
mpaBo. Xo4a Bce JK TaK¥ CJIii BU3HATH, 1[0 TAKUH BIJIUB MOXKe OYTH B3aEMHUM»
[3, c. 169].

OcobmBocTsiMu oBHoMaciITabHoro Bropruenns Pociiicbkol Dezpeparttii B Yipa-
iHy € Taki Oro XapaKTepHi PUCH, sIK TPUBAIICTh, MACIITAOHICTD PyITHYBaHb Ta
MacoBICTb TIOPYIIEHb MPUBATHUX TIPaB, IO MEPIIOYEPrOBO BUKINKAE HEOOXI-
HICTb KOMIIJIEKCHOTO aHaJIi3y BIIMBY BIHM Ha IMBLJIbHO-IIPABOBI BIJJHOCHUHM.
Mnerbest HacaMIiiepes; Ipo 3MiHY HPAaBOBOTO CTaTycy 00’€KTiB, BTpATy peueii,
BHUIIEHHS YU MOMIKO/KEHHST MaliHa, HEMOKJINBICTh BUKOHAHHST 3000B’sI3aHb Ta
HEeOOXIiIHICTh TIeperJisijly HassBHUX MeXaHi3MiB BiIIOBIAlbHOCTI Ta BiANIKOLY-
BaHHsA. Ha BifMiHY Bil MI>KHAPOJIHOTO T'yMaHITapHOTO IIPaBa, SIKe Ma€ CIIPaBy
HepeBakKHo 3 IyOJiYHO-TIPABOBUMH HACJiIKaMU KOH(MJIIKTY, IUBiJIbHE MIPABO
CTUKAETHCS 3 Ge3mocepeIHiM 3aBIaHHsIM 3a0e31eueHHsI CIIPABEJINBOTO BiJIHOB-
JIEHHsI MaifHOBUX IIpaB (Pi3MYHMX Ta IOPUAUNIHKUX OCIO.

H. Tporriok, O. [onuapyk Takox BKa3yiOTh Ha TaKy MpoOJIeMy: «y YMHHUX 3aKO-
HOJIAaBYMX aKTaX Ta PO3POOJEHNX 3aKOHOMPOEKTAX BIJICYTHIN €MHUIN KaTeropi-
aJIbHUIT armapat, SKUi OM MMOBHOKI MipOI0 XapaKTepH3yBaB MEPCOHAIi30BaHOTO
cy6’eKTa, 110 3a3HaB MIKO/M BHACIIOK 30POIHOI arpecii pociiichkoi (emepartii»
[4, c. 155]. Takuii acriekT HaNpsIMy BIUIMBA€E HAa TEMY 1€l CTATTi, OCKIIbKY JIJIst
BCTAHOBJICHHS Ta IIOJIAJIbIIO] XapaKTepu3allil IIUBIJIbHO-TIPABOBUX HACJII/IKIB
KPUTUYHO BLKJIMBUM € HAsIBHICTb YiTKOTO MeXaHi3Mmy ifieHTuikalii hisnuHmnx
Ta IOPUINYHUX 0Ci6, yui TpaBa OyJIM TMOPYIIeHi YHACTIIOK BiHU.
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BueHi akTHBHO HAroJIOMIYIOTh, 10 «MaciiTad GONOBUX /il 1 3aBIaHUX MaTe-
plaJIbHUX BTPAT, HEACHICTb Yy IMMUTAHHI MOKJIMBOCTI BUPINIEHHS penapariiHux
BUILJIAT POCIIiCHhKOIO (heiepali€io Ha IiJCTaBi yroJ 3yMOBJIOIOTh HEOOXiJHICTH
BUPOOJIEHHST HOBUX MeXaHi3MiB CTATHeHHsT 30UTKiB 3 pd» [, ¢. 39].

[Tonpu akTyaabHICTh MPOOJEMATUKH, IIUBIIHHO-TPABOBUM HACJiJAKaM BiliHN
B IOpUIMYHIN HaYIll TIPU/ILIEHO HellocTaTHbO yBaru. HagBHi fociiiskeHHs 30ce-
PeKYIOThCS TIePeBa’)KHO HA 3arajbHUX acleKTaX MiKHapOHO-TIPABOBOI BifIO-
BiZIa/IbHOCTI iepskaB abo mpobiieMax 3aXUCTy MPaB JIOAUHNA B YMOBaxX 30pOMHNX
KOH(IIKTIB. Y cydacHiil yKpaiHChKill TPaBOBiil JOKTPUHI 3araJbHUM ITUTAHHSIM
MTPABOBOTO PETYJIIOBAHHS BiIITKOAYBAHHS MIKO/IU, 3aB/IaHOI (DI3UIHUM Ta IOPU/INY-
HUM 0cobaM BHACJIIOK BiliHM, Ha JAHOMY eTall IPUALISIN yBary Taki BUeHi, sIK:
A. Byuuncska, I. Tony6enko, M. I'nariok, JI. Bacunenxo, 1. 3aBaos’esa, b. Kap-
nayx, C. Kpasnos, O. Kysunenos, H. Maptunenko, 0. Matseesa, 0. Moicees,
E. ITucapesa, C. Iorpi6uuii, 10. Yepnsk, C. SIkoBieBa, oqHaAK YMMAJIO ACIIEKTIB
HaIIOHAJTLHOTO MPABOBOTO MPOCTOPY /IOCI 3aJUTIAIOTHCS BiIKPUTUMMU.

Ha 3akoHomaByoMy piBHI pob/IeMa TaKoK 3aIMIIacThes (pparMenTapHoo. IcHy-
I0Th JIUIIIEe OKPEeMi HOPMU, SKi MPSIMO UM OTIOCEPEIKOBAHO CTOCYIOThCS KOMIICH-
callil MKoO/M, 3aBAaHO1 BHACJIIOK BOEHHUX [iit. CTaHOM Ha ChOTOHI YKpaiHa
3aiiicHIOE cripobu dopmastisallii mporeciB BiAIIKOAYBaHHS Yepe3 CTBOPEHHS
BiZIMOBIIHUX JEP:KaBHUX PEECTPiB, KOMITEHCAIIHHNX MeXaHi3MiB, OJHAK ITi Tif-
XOU TOTPEOYIOTH MOAAJIBIIOTO0 HOPMATUBHOTO M KOHIIENTYAJIbHOTO PO3BUTKY.
Boanouac mixkHapo/iHa TpakTUKa CTBOPEHHS CIelliali30BaHNX KOMIIeHCAIliTHNUX
KoMiciif, Takux sik Komnencarniiina xomiciss OOH mozno Ipaky, Hasae opienTnpu
U1t GOPMYBaHHST CXOXKHUX ITIXO/MIB B YKpaiHi.

3 OISy Ha BUKJA/leHe BUIEe METOIO ITi€l CTaTTi € BUABJIEHHS, KIacudikailis ta
aHaJI3 [UBIIBHO-TIPABOBUX HACJIAKIB BiiHN 7151 PI3MUHUX Ta IOPUANYHUX OCIO,
a TAKO’K PO3IJIsA/] IIPABOBUX 3acO0IB i POIEAYP, SKi MOXKYTh OyTH BUKOPUCTAHI
I KoMmmeHcalil 3asmanol mroau. JlocsarHeHHs i€l MeTU cTaile MOJKJIUBUM
3aB/SIKM BUKOPUCTAHHIO KOMILJIEKCHOTO HAYKOBOTO TiIXOTY, IO BKJIIOYAE CUCTEM-
HWH, TTOPiBHSIBHO-TIPABOBUIA, (hOPMaIbHO-IOPUIUYHUI METOIM, & TAKOK METOIN
aHaJli3y Ta y3arajJbHEeHHS.

Tosk, moci/pKeHHs cripsiMOBaHe Ha 3alTOBHEHHSI HAYKOBOI ITPOTAJIMHN Y BUBYEHHI
NIPUBATHOIIPABOBUX aCIEKTIB BiHHU Ta CHpUSHHS (HOPMYBaHHIO €(peKTUBHOTO
MPABOBOTO MEXaHI3My 3aXUCTy MaWHOBUX IHTEPECIB MOCTPAKIAINX OCIO.

Marepiaiu ta MeTOAU

JIist TOCSITHEHHST TIOCTABJIEHOT METH IOC/IIKEHHs Y10 00paHO MiKIMCITUILIiHAD-
HUI Ta KOMIUIEKCHUN HAYKOBI MiZIXO/IH, 110 repeadadyae MoeqHaHHs 3araibHOHAY -

42 ISSN 2414-990X. IIpobaemu 3axonnocmi. 2025. Bun. 168



Valendiuk, O.S. Civil Law Consequences of War in the Context of Compensation for Damage...

KOBWUX 1 CHEIia/IbHO-IOPUANYHUX METO/IIB aHami3y. 30KpeMa, y poOOTi 3aCTOCOBAHO
repMeHeBTUYHUI, CUCTeMHUH, (DOPMaIbHO-IOPUIUYHUM, TTOPIBHSJIBHO-TTPABOBUN
METOJI, METO/I aHAJIi3Y, y3araJbHEeHHS Ta CUHTe3Y, Ta 1H. Takuil maxia 1as 3Mory
BUBYUTH [IMBLIBHO-TIPABOBI HACJIIJIKU BIMHU K CKJIQJHY KaTEropilo, 110 OXOILII0E
pi3Hi piBHI IPABOBOI B3a€EMO/Ii1 — BiJl IPUBATHUX IIPABOBIIHOCUH /10 MEXaHi3MiB
iX 3aXMCTY B KOHTEKCTi MAacOBOTO TOPYIIeHHS TpaB (Pi3UYHUX Ta IOPUIAYHUX
oci6. OTsxke, 17t 3a6e31eUeHHsT KOMITJIEKCHOCTI Ta 06’ €KTUBHOCTI IOCIIi/IZKEHHST Ta
MiIOUTTST BUCHOBKIB 3aCTOCOBAHO TMTUPOKUI CIIEKTP HaBEJIEHUX HUKUE HAYKOBUX
METO/IIB.

CucremMHuiT MeTOJI BUKOPUCTAHO JIJII aHAJi3y IUBIJIBHO-TIPABOBUX HACJIi/IKiB
BIliHU SIK €JIEeMEHTY 3arajbHOi TIPAaBOBOI CHCTEMU JIEP:KaBU B YMOBaxX 30POITHOTO
koH(paikTy. BiH aB 3MOTy pO3TJISAaTH BiINIKOAYBAHHS IKOAN HE SK 130J1b0-
BaHe [PaBOBe SBUIIE, A SIK CKJIQJHUK MeXaHi3My 3aXUCTY IOPYIIEeHUX MailHOBUX
npaB DisUYHUX i opuaAnIHUX 0ci6. CHCTEeMHUI MiAXix 1aB 3MOTY OI[iHUTH B3a-
€MO3B’SI3KM MiK HOPMaMU IUBLIBHOTO, TOCIIOAAPCHKOTO, aJIMiHICTPATUBHOTO Ta
MI’KHAPO/IHOTO IIPUBATHOTO IIPaBa, a TAKOXK MIPOCTEKUTHU BILJIUB 30BHIITHBOIIOI-
THYHKX 1 6e31eKOBUX (hakTOPiB Ha (hOPMYBAHHS MTPABOBUX MiJXO/IB 10 KOMIIEH-
camuii mkoau. 3okpema, BpaXxoByBajacs 1oTpeba B rapMoHizalii BHYTPilIHbOTO
3aKOHOJ/IaBCTBA 13 MIXKHAPOJAHUMHU CTaH/IAPTAMU 3aXUCTY MPaB BJIACHOCTI.

3acTOCYBaHHS TePMEHEBTUYHOTO METO/Y Bif[iTPAsio BAJKJIUBY POJIb Y TJIyMadyeHHi
HalllOHAJbHUX HOPMATUBHO-TIPAaBOBUX aKTiB i HOPM MIiKHApPOJHOTO IpaBa, sKi
PEryNo0Th MUTAHHS BiANKOAYBaHHS MKoAU. Llefi MeTo M03BOMB riiubIie
3PO3YMITU 3MICT [IPABOBUX TEKCTIB y IX ICTOPUYHOMY, KYJIBTYPHOMY Ta I0OpU/NY-
HOMY KOHTEKCTI.

DopMaIbHO-IOPUAMIHUN MeTOA OYJI0 3aCTOCOBAHO JIJIsT TOCTIKEHHST HOPM
HAI[IOHAJTBHOTO IMBIJIFHOTO 3aKOHOAABCTBA YKpaiHH, sIKi MOKYTh OyTH 3acTO-
COBaHi /10 BiTHOCHH, 1[0 BUHUKAIOTH y 3B’SI3KY 3 MONIKO/KEHHSIM ab0 3HUIIEH-
HsSM MaliHa B yMOBax BiifiHH. Y MekaX IIbOro MeToay OyJIO IpoaHai30BaHO
nosoxenus [lusinbaoro koxexcy Ykpainu (nami — I[K), 3okpema crarTi, 1110
PETYJIOIOTh JIEIKTHY BiZIOBIAAIBHICTD, (DOPMU BIAIKOLYBAHHS KON, TTPABOBI
HACJIIKN HEMOXKJIMBOCTI BUKOHAHHS 30008’sg3anb. KpiM Toro, 3ailicHeno aHasiis
CIeliaTbHUX HOPMATUBHO-TIPABOBUX aKTiB, SIKi CTOCYIOThCs hiKcallil BOEHHOI
ITKO/IM Ta TOPSI/IKY 1i KOMIIEHCallil, a TaKOXK CY/I0BOI MPAKTUKH, siIKa TTOCTYIIOBO
dopmyeTbes y 1t chepi.

CuCTeMHO-CTPYKTYPHUIT METOJI BilirpaB BasKJIMBY POJIb Y AOCHIZKEHHI TPpobaeMu
BI/IIIKOLYBaHHST MITKO/IM, 3aBAaHOT (DI3UIHUM 1 IOPUANYHUM 0COOAM YHACJIIOK
Bilinu. [leil MeTo/ M10O3BOMMB PO3TJISAAATA BiNIKOAYBAHHS MIKOAU SIK CKJAQIHY
6araTOKOMITOHEHTHY CHCTEMY, sSIka BKJIIOUAE TPABOBI, COIiagbHi, €KOHOMIUHI Ta
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iHCTUTYIiTHI esleMeHTH. 3aCTOCYBAHHS CHCTEMHO-CTPYKTYPHOTO METO/y 3a0e3-
MeYNJI0 MOKJIUBICTD BUSIBUTU 3B’ I3KU MiK OKPEMUMHU eJIeMeHTaMU 11i€l CUCTeMHU,
BU3HAYNTH iXHI (DYHKITI Ta B3aEMOIII0 B TIPOIlECi peastizailii KOMIeHCAI[inHNX
MeXaHi3MiB.

[TopiBHATBLHO-TIPABOBUIT METOJ /1aB 3MOTY BUBUMTHU JIOCBi/l IHO3EMHUX JIePyKaB
y cdepi TpaBOBOTO BPETyJIIOBaHHS HACHIAKIB 30pOitHUX KOHMIIKTIB y mpu-
BaTHOMPaBOBil TtonuHi. [leil MeTos nOmOMIT BUABUTH SIK CIIJIbHI PUCH, TaK
i HamioHaTbHI 0COOJMBOCTI MPABO3aCTOCYBAaHHS B YMOBaxX MOCTKOH(DJIIKTHOTO
Bi/IHOBJICHHSI.

Jloriko-topuanaHuit MeTo1 OYB BUKOPUCTAHUN [IJIs Y3TO/KEHHS PI3HUX MPAaBO-
BUX KOHIIEMI[il, pO3pO6JIEHHS YiTKOI apryMeHTaIlii Ta CTBOPEHHS MOCJIiIOBHOI
CUCTEMU TIPABOBOTO PEryJIIOBAHHSA IIPOLECY BIIIKOJLYBAHHS IIKO/N.

Mertoau anasmisy, CHHTE3y Ta y3araJbHeHHs OyJii BUKOPUCTAHI JIJIsT CTPYKTypH3a-
il TEOPEeTUYHUX T1/IXO/IIB /10 PO3yMiHHS IMBLIBHO-IIPABOBUX HACJII/IKIB BIHU Ta
(opMyBaHHS KOHIIENTYaJIbHOI MOJIEJIi X KoMTIeHcallii. AHaJTi3 /J03BOJIUB BUOKpe-
MUTH KJIFOUOBI KOMIIOHEHTH JIOCJI/I>KYBaHOTO SIBUIA — BUMW IIKOJM, TPABOBUIA
cTaTyc MoTepIinx cy0'exTiB, crierudiky MoKasyBaHHs (hakTy Ta pO3Mipy MIKOAH,
IOPUINYHY TIPUPOJY KOMIIEHCallil. Y3araabHeHHsT pe3yJbTaTiB a0 3Mory cop-
MYJIIOBAaTU HU3KY IPOIO3UIIHI 010 BAOCKOHAJIEHHS HOPMAaTUBHO-IIPABOBOTO
peryJiioBaHHs BiIMOBIIHUX BiTHOCHH.

KomiiekcHe 3actocyBants 3a3Ha4eHUX METO/IIB JI03BOJIMJIO BUSABUTHU clieludiky
IUBLIBHO-TIPABOBUX HACJI/IKIB BIlTHU Ta OKPECJIUTU MPABOBI IHCTPYMEHTH, SKi
MOKYTh OyTU BUKOPUCTaHI JiJis 3a0e31eueHHsT HaJIe)KHOTO Bi/IITKOYBAHHS TIKOJIN
MOTEPITLIUM 0COOAM.

Y Meskax JOCTiKEHHsST TaKOK OyJI0 OMPAIIbOBAHO 3HAYHUN 00CST JKEpesT: YNHHE
[MBLJIbHE 3aKOHO/IABCTBO YKpalHM, aHAJIITUYHI 3BITH MI>KHAPOHUX OpraHisaliii,
3aKOHOTIPOEKTH, 1HIII OQilliifHI JOKYMEHTH Mi>KHApOJHUX OpraHi3alliii, 30KkpemMa
Pagun €sporrn, OOH, €Bporneiicbkoro cyay 3 mpaB JIOAUHU.

PesyibraTi Ta 00roBOpEHHs
Ionsammasa <eiuna»

Konrentiist TimymaueHHs BiifHU Kpi3b MPU3MY IOPUAMYHOI HAYKU TiCHO TIOB’sI3aHa
3 MOJIITUYHUMU KOHIIETIIIMHU, SKUMU MTOCTYTOBYIOThCSI KOHKPETHI HAyKOBIII.

iHTeprpeTaltii. Bifnosi/iHO /10 1epIioi iHTepIpeTailii, BiiiHa He € TPaBOIIOPYIIIEH-
HSIM 9H HIITUM TIPOTUIIPABHUM JIiSTHHSIM, TOMY 1[0 BOHA He 3a00pOHEHA JKOTHUM
3araJbHUM MiKHAPOTHO-TTPABOBUM aKTOM. 3BiJICU BUILIMBAE, 1O Oy/Ib-sIKa JT€pP-
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’KaBa MO’Ke BOIOBATH IPOTU Oy/ib-AKOI IHINOI Aep:KaBu, He TIOPYIIYIOUN 3aKOHY.
Takosx BiifHa He MOKe OyTH 3aKOHHMM aKTOM, OCKiJIbKH, aHAJOTiYHO, HEMAE
MIKHAPOJIHUX HOPM, $IKi JI03BOJISAIOTH BiliHY. Y TOI yac, K KOKHa Jiep;KaBa CaHK-
I[IOHYE CBOI BIIHM Ta 3aCy/I’)Ky€ CBOIX BOPOTiB, HABPAJ UM TaKUI CTaH CIIPaB €
3aKOHHUM Y Mi)KHAPOIHO-TIPABOBOMY ceHci. Takum unHOM, BifiHa He MOKe OyTh
aHI CXBaJIEHOIO, aHl 3aCy/I)KEHOI0 B paMKax MIXKHApOAHOTO 1paBa. BifmosinHo /10
iHmoi inteprperanii BiiiHu, icHye 3arajbHe MiXKHAPOAHE IIPaBO, 1[0 3a00POHSIE
BillHYy B IPUHIINUII, 32 BUHATKOM BUIIQJIKIB CKOEHHSI HE3aKOHHUX i, TTPaBOIO-
pymens. Tomy Bilina abo 3acCyKy€ETHCS, TOMY IO € TPABOTOPYIIEHHSAM, a00
CXBAJIOETBCS, TOMY 1110 € CAHKIII€I0 32 BYNHEHHS 1HIIOTO MiXKHAPOHOTO MIPaBO-
nopyiirennst [6]. OTxke, KokKHa i3 HaBeleHUX IHTepIIpeTaIliil BiliHU mepeabayac,
110 ii icHyBaHHS € mpeaMeToM 00’ €KTUBHOI gerepminaiii [7, c. 7].

BaxxmuBrumu o3HakaMU BiliHH, SIKI MOJKHA BUBECTH 3 HaBeJIeHUX BUIIE BU3HAYEHD,
€: HagBHICTb ABOX abo0 Oliblile JepikaB, SIKi IPOTUCTOATH OfHA OAHIH, IPOTUCTO-
SIHHS TIEBHUX IPYI Y MeKaX OJHI€l fAepsKaBy; 3a/isiHH 30POMHUX CUII; OCHOBHOIO
il MeTOIo € TIepeMora OfHI€l i3 /lepsKaB i3 HaB'I3yBaHHAM MEePEMOKEHi CTOPOHI
IIepeMOosKIleM CBOIX npaBui. PosoBoio 03HAKOI0 BIMHM € HACHUJLIA, ajle y HOro
HaANO1/IbII IHTEHCUBHII (opMi, HACU/LIA KOJEKTUBHOIO, 6€3II0CEPEIHbOr0, HaB-
MUCHOTO, OPTaHi30BaHOTO, IHCTUTYIIOHAII30BAHOTO, CAHKI[IOHOBAHOTO, a 1HOJII i
putyaJsizoBatoro [7, c. 8].

[l BU3HAUEHHS TOHATTS BilfHU COIIOJIOTIYHOIO HAYKOIO XapaKTEePHOIO € He
BiZIMOBa BiZl 0OMeKeHHsI KoJia ii YYaCHMKIB JIMIIE TMOJITUYHUMHU OXMHUIISIMHU,
a BKJIIOYEHHsI OY/b-sIKMX OJMHWIIH HAaCEJEHHs, 3/[aTHUX B3ATHUCS 10 30poi
SIK MeTOJly BperyJiioBaHHsI cynepedok. Tak, A. /[’>KoHCOH BuU3HAua€e BiliHY SK
30pOiHUI KOHMIIKT MiK TpyHamMy HaceJeHHs, TAKIMMHU, SIK pacy 4 IJIeMeHa,
JlepsKaBu 4M MeHIIi reorpadiuyHi OWHUIN, PETiTiiiHI Y1 MOJITUYHI NapTii, eKo-
HomiuHi kaacu [8]. A. EmBop, po3mipkoByoun Hajx ocobimuBocTsimu Ilepiioi
CBITOBOI BiliHU 3 IMO3UIlIN COIIOJOTIYHOI HAayKH, 3a3Hayvae, M0 BiilHa MOXKe
OyTu BU3HAYeHA SIK TUI 30POWHOTO KOHMIIIKTY MiK BEJTUKUMHU HAIliOHATLHIMU
JiepskaBaMi, B SKMX HaceJeHHsI Ta pecypcH pallioHaJbHO Ta eKCTeHCHBHO opra-
HizoBaHi /uig 11 BefleHHA [9]. Takok HayKOBIlI BUOKPEMJIIOIOTH Taki KpuUTepii
JUI BU3HAYEHHs TOJIHM gK BifiHA 3 TOUKU 30py PO3Mipy BTPaT, MiITOTOBKU Ta
neritumarii: 1) Brpatu y 60sx, sk minimym, 1000 BiiicbkoBUX 0cib, He paxyoun
HEIMPSIMUX JKEPTB BIHU Yepe3 TOJI0/I, XBOPOOH, BIJICYTHICTD JKUTJIA TOTIO; 2) TIi/I-
TOTOBJIEHE 3a3/1aJIeTi/ib, MiITPUMYyBaHe BeJIMKUMU OpraHi3allilHUMU 3aX0JlaMu 3a
JIOIIOMOT010 TaKMX 3acobiB, sIK BepOyBaHHs, HaBYaHHs Ta PO3TOPTAHHS BIHCHK,
npuabanHs, 30epiraHHs Ta posmoAia 30poi Ta 6OENPUIIACIB, BUTOTOBJIEHHS KOH-
KPeTHMX BiiChKOBUX ILJIaHIB TOMIO; 3) jieriruMaltist 3 60Ky Jep:KaBHOI 4i KBasi-
JiepsKaBHOI opraHisaliii, Tak, 0 MacoBi BOMBCTBA PO3TJISAAIOTHCS He K 3JI0YNH,
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a sik 000B’s130K [10]. XapakTepHumMu 0O3HAKAMU, HASIBHICTD SIKUX JIA€ MOXKJIUBICTD
posrisigat 36poiHNI KOH(DJIIKT caMe sK BiiiHy, TaKOXK € Taki: ofHa i3 CTOPiH
KOHMJIKTY Ma€e OyTH MpejcTaBieHa PEryIsspHUME YPSAJAOBUME BiificbKaMu; CTO-
poHU KOH(MJIIKTY MaroTh OyTH OpraHi3oBaHi IeHTpaai3oBaHO; OOHOBI /il MAIOThH
GesriepepBHMIT XapaKTep.

Y noxTpuHi MiZKHApOJHOTO TTpaBa KJIACUYHOIO Mepiojy BiifHa MOTIJIa MaTu Miclle
JIMIIE MiZK CyBEPEHHUMHU TIOJITHIHUMHU YTBOPEHHSAMH, TOOTO JepKkaBaMu. Takum
4YMHOM, BiliHa BBajKajachb 3acOO0M BUPILIEHHs PO30IKHOCTEN MiXK OAMHUISMU
HANBUIIOTO PIBHS TMOJITHYHOI opraHizariii. /[sst Toro, 1mo6 KoHGIKT Mir Hasu-
BaTHCS BIMHOIO, 3Ti/[HO 3 TOTOYACHUMHU HOPMaMH MiKHAPOJHOTO TIpaBa, OJHA
3 #0r0 cTOPiH Majia OM BUCTYIHUTH 3 OMIMIHHUM OrOJIOMeHHIM BiitHr. OCKiIbKN
6arato KOH(JIKTIB poxoanan 6e3 oroJIoleHHs BiitHi, BOHU Jie-I0pe He KBaJli-
ikyBasucs gk BiliHU i, BIZITOBITHO, TPAKTUYHO TOHATTS «BOEHHUN KOHMIIKT»>
3aMiHIJIO TIOHATTS «BiifHa» B Cy4acHOMY MiKHApPOJIHOMY IpaBi.

3HauyHa KiJTbKiCTh MUTaHb, TOB'I3aHUX i3 MiXKHAPOAHO-TIPABOBUM PETYJIIOBAHHSIM
BiliHU Ta BOEHHOTO KOH(MJIIKTY, 3aKpilJjeHi B MiXKHAPOJAHUX aKTax Ta yrojax,
3okpema: III laaspkiit Konsenriii mpo mouatok BificbkoBux it (1907), Taassb-
knx kouBeHIligax (1899, 1907), /KeneBcbkux xoupeniiax (1864, 1906 i 1929),
JloroBopi 1Ipo BiZIMOBY BiJl BiliHU SIK 3HAPS/IS HallioHAIbHOI noiTuku (1928),
Craryrti Jlirn Hariit (1920), Cratyti OOH (1945), JKeneBcbKiii KoHBeHIIii PO
3axuct ;kepTB BiliHu (1949) ta in. Ili MixKHAPOHO-TIPABOBI aKTU MICTATH TaKOXK
KOMILIEKC HOPM MisKHAPOZHOTO I'YMaHITAPHOTO MpaBa, sIKi mepedadaroTb HU3KY
obOMeskeHb 00 crocobiB 1 BepeHHs, mepeadayaroTh 3aX0/A1, CIIPIMOBaHI Ha
3axucT ocid, sKi He 6epyTh OGe31ocepeIHbOl yuacTi y BiiCbKOBUX JIisIX.

Iusinvno-npasosi nacaioxku

[{uBinbHO-TIPABOBI BiIHOCUHU € (DYHIAMEHTAJIbHOIO CKJIQJIOBOIO COIiaJbHOTO
Jlaly KOKHOI CyCHiJibHOI (hopmaltii, Biirpaloyn KJIOYOBY POJIb Y PETyJIIOBaHHI
BiJIHOCHH MiXK TPOMa/ISHAMU, OpraHi3alligMu Ta Jep:kaBoto. ¥ KOHTEKCTI IpaBo-
BOI CHCTEMM IMBIJIbHE IMPABO BU3HAYAa€ OCHOBHI HOPMU 1 MPUHIUIM, IKI KOH-
TPOJTIOIOTH 1 PETYJIOI0TH 11 BiHOCUHU. BimHocwum y cdepi 1UBiIbHOTO TpaBa
OXOILIIOIOTH PI3HOMAHITHI acIIeKTH, TaKi SK BJIACHICTB, JOrOBOPU, 0OOB I3KK Ta
IpaBa TPOMa/ISIH, a TaKOK BiAIOBIIAJbHICTH 3a MOPYIlIeHHs 3aKkoHy. [[uBinbHe
3aKOHO/IAaBCTBO YKPAiHW PETYJ0€ MaifHOBI Ta 0COOMCTI HEeMalHOBI BiIHOCHHM
MiK (Di3MIHUMU, IOPUINYHIMU 0COOAMH, OPraHaAMU MiCI[eBOTO CaMOBPsILyBaHHSI,
neps:kasoto Tomro [11, c. 117-118].

[Ilo cTocyeTbcst MUBIIBHO-TTPABOBUX HACTIAKIB BiliHU 7151 (DI3UYHUX Ta IOPU-
JIMYHKUX 0Cib, TO, Ha HAIly [YMKY, HacaMIlepel CJIiji BUXOJAWTHU 3 TOTO, IO BiliHa
€ PisHOBUIOM KOHMJIKTY B fOoro Haitbiipin iHTeHCUBHIN (hopMmi. Y pasi BiitHu
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3aCTOCOBYIOTbCS KapAMHAIbHO BiJIMIHHI 3aX0/I1 Ta TIPABOBI IOKYMEHTH, aHIXK TIi/1
yac iHImMX BoeHHUX 30poitHnx KoHduikTis. Ilix yac BiftHM MiX mepskaBaMu yci
JIUTLIIOMATUYHI, TTOJIITUYHI Ta €KOHOMIYHi, HaBITh TYMaHITapHI BITHOCUHU, MOXYTh
6yTu posipBaHi, a 3a iHIUX (GOpPM BOEHHUX KOHMIIIKTIB BoHu 306epiratornes. Ile
CIIPUYMHSIE MEBHI HACJIIKM, ITOB’sI3aHi MepI 3a Bee i3 3000B’I3aHHAMM JIeP/KaB
y rajysi Mi>KHapOJ[HOTO I1paBa IpaB JIOJUHU.

Tax, cr. 15 KonBeHiii 3aXucTy mpas JIOAUHU i OCHOBOTIOJIOKHUX ¢cBo60 (1950)
MICTUTB TIOJIOKEHHSI, 110 <y Pasi BiliHM abo 3a iHIIMX HaA3BUYAHUX CUTYAaILil,
1[0 3aTPOKYIOTH JKUTTIO HAIlii, Oy/b-sIKa JepsKaBa MOKe BXKMBATH 3aXO/iB MO0
BizicTymy Biz ii 30608’ s13aHb> [12]. 11i Hacmi KK 1TOB’sI3aHi i3 CKACYBaHHSIM JESKIX
3000B’s13aHb 1I[0JI0 3aXUCTY TIPaB JIIOAMHM, Y TOMY YHCJI TIpaBa Ha KUTTSI.

[Ilono HOPM MixKHAPOJHOTO IpaBa JiepKaBa BiJIMOBi/lajibHA 3a MIXKHAPOIHO
HPOTUIIPABHI Aii, TOMy 3000B’s13aHa BiANIKOAYyBaTU B MOBHOMY 00CS3i IIKO/LY,
3aBjiaHy TakuMu aisimu [13]. Yei 36uTkm, 3aBiaHi BHACHiIOK arpecii, MatoTh OyTu
Bi/IIITKO/IOBaHI KOIITOM arpecopa.

3riiHO 3 KJIACUYHUMU TOCTYJIaTaMu JIeJiKTHOTO MpaBsa, 1Mo6 MIKko/a Imiisrana
BIIIKOZYBAHHIO, HEOOXIZIHO MOBECTH, 1[0 MijK IIKOJOKI Ta MPOTUIIPAaBHUM
NSHHAM (30KpeMa MiKHAPOJHO MPOTUITPABHUM JIiITHHSIM) € HasiBHUI TPUYNH-
HO-HACJIIKOBUI 3B’SI30K. 3 IIi€l TO3UIlil KOPUCHUM BHUAAETHCS MOCTIIKEHHS
HampaioBalb M0/0 YCTAHOBJIEHHS MPUYUHHOTO 3B’SI3KY MIiXK KOO0 Ta Biii-
HOIO, sIKi Oy/iu rosloBHUM 3aBiantsM Kommnencaniiinoi komicii OOH, crBopenoi
y 1991 p. Bignosigno mo pesosonii Paagu besmeku OOH Ne 687 (1991) nnsa
PO3T/IsIAY 3asB 1 BUILIATH KOMIIEHCAI] 3a IIKOAY 1 30MTKM, 3aBAaHi IIISXOM
HezakoHHOTO BTOpruenus Ipaky B KyseiiT i nmomanbmnioi okymnainii Kyseiity
B 1990—-1991 pp. Kowmicist orpumasa 61u3bK0 2,7 MJIH 3a51B HA 3arajibHy CyMY
325,5 mupa pou. CIIA, 3 gaxkux 3ag0BosibHUAA OMM3bKO 1,5 MJIH 3a9B Ha
saraibuy cymy 52,2 mupa poa. CIIIA [14]. Kowmicis npomparioBana 31 pik
i 3aBepinmIa CBOIO POOOTY, 3[IHICHUBIIN BUILJIATH B TIOBHOMY 00CsI31 HAIIPUKIHII
2022 p. Ilpesunent KepiBuoi paau Kowmicii nagas Dinanpuuii 38iT 10 Paan
Besneku OOH 3a aBa aHi 10 1OYaTKy MOBHOMAacIITaOHOro BToprHeHHs PM
B Ykpainy — 22 miotoro 2022 p.

CJIyIIHOIO € TTO3UIIist BYEHOTO, IKWI Y KOHTEKCTi 30MTKIB, 3aBJIaHUX HABKOJIUIII-
HbOMY IIPUPOJTHOMY Cepe/IOBUIILY, 3a3HAUAE, IO «ITOHATTSI CePHO3HUX HACJI/IKIB
00MesKy€E TIOBHOBAKEHHST JIEPKaBU-KEPTBHU, sIKa CTPAKIA€ Bijl 30MTKIB, Bi Hecep-
HO3HUX HACJIIKIB, 110 MOXKYTh MaTH BILUINB Ha MPUPOHI pecypcu. Byso 6 kpaiie
BKJIIOYUTHU HEePEiK 30UTKIB, SKi € HACIIAKOM CepHO3HUX HACIIAKIB, a He poOuTH
HOrO BIIKPUTHM TEPMIHOM, SIKUI MOKe BUKJTIOYUTH JesKi 30UTKH, 10 HE MalOTh
cepio3HuX HaciakiB» [15, c. 93].
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Ocooaueocmi 6i0wK00YB8aHHs WKOOU

Ha BigmiHy Big iHIIMX BUIIB MIKOAW, 30MTKHU BiJl BIlHU MOKYTh OXOILTIOBATH
3HAYHI TePUTOPIl, BKJIOYAIOYN PYHHYBaHHS iHGPACTPYKTYPH, KUTJIOBUX Oy IUH-
KiB i mpomuciaoBux 06’extiB. Taki mii MaTh TTMOOKUI BILTMB HA €KOHOMIKY
KpaiHu Ta il HaceJeHHs. BoeHHa 1Ko PeryJIOeEThCA He Jinllle HalllOHAJIbHUM
3aKOHOJIaBCTBOM, a 1 Mi’KHAPOJIHUMHU JIOTOBOPaMU, TAaKUMU K sKeHeBCbKi KOH-
BeHIIii 1po 3axucT kepTB Biftnu 1949 p. [16, c. 135].

VY 11K sakpinieHo 3arajbHUI TIPUHIMI BiAIKOAYBaHHs 30UTKiB. Tak, crartsMu
22, 1166 11K rapanTyeTbcs IpaBo Ha KOMIIEHCAIliI0 MalitHOBOI IIIKO/IM, & Y CTaTTSAX
23, 1167 LIK — mopasibHOI 1mKoau. Tak camMo 3asiBJI€HHS IUBIJIBHOTO 1T030BY 1IPO
Bi/ITKOTyBaHHS MOSKJIMBE 11/l YaC KPpUMiHATBHOTO TIpoBaskerHs (ct. 1177 11K).
[Tonoxennss KpuminaiabHOTO IpoIeCcyaJbHOTO KOJEKCY YKpaiHU /al0Th MOXK-
JINBICTb 3BEPTATUCH 13 IUBLJIBHUM TI030BOM Y KPUMIHAJIBbHOMY MTPOBA/XKEHHI /10
(dizuanoi abo OPUAMIHOI 0cOOH, sIKa Ha MiJCTaBi 3aKOHY Hece IUBLIbHY BiImo-
BiIaJIbHICTD 32 MIKO/Y, 3aBIaHy KPUMIHAIBHO MPOTUITPABHUMIY [isiMu (Oe3/1isib-
HICTIO) TTiI03PI0BAHOTO, OOBUHYBAYE€HOTO. BasK/IMBUM acIeKTOM TTi/T Yac peasrisartii
MpaB TOTEPIIINX 0Ci0 Ha BiANIKOAYBAHHS 3aBIaHOI IIKOAN Y MeKaX IIUBLILHOTO
ab0 TOCIOAPCHKOTO CY[OYMHCTBA € 30ip Ta JOKYMEHTYBaHHsI /I0OKa3iB, BU3HA-
yeHHd Ta (pikcarlis MKo/I1, OCKIJIbKY Ha BiZIMIHY BiJl IIMBIJTBHOTO TIO30BY B MeEXKax
KPUMIiHAJIBHOTO MPOBAKEHHS, TI03UBavy HEOOXIIHO Oye CaMOCTIiTHO BYMHSITH
HpoIecyanbHi /Iii, CIPSIMOBaHi Ha 30UpaHHsI, OTPHUMAHHST IOKA30BOI 0a3H, a TAKOK
JIOBOJIUTH TTPUYNHHO-HACIIIKOBUI 3B’ 130K MiK BOEHHUM BTOPTHEHHSM 1 IITKOJIOT0,
3a AKy MOTePIiJi BUMaraloTh BiIKoyBaHHs [17].

OcHOBHMMH BUIaMU 30WMTKIB Bi/l HACJI/IKIB BiitHU €:

— COTiATbHO-eKOHOMIUHI 30MTKM (BTpaTa SIKOro-HeOy/Ib BULY BJACHOCTI, BUTPATH
Ha TiepecesieHHs Jio/lel, BUIJIaTa KOMIIeHCAIlil MOCTPaKAanM, YIIyIleHa BUTO/a,
MOPYIIEHHS TIPOIleCy HOPMAJTbHOI TOCIIOIaPChKOI JiSIbHOCTI, TIOTIPIIIEHHS YMOB
KATTEMISIIBHOCTI JIIOJIEN TOIIO);

— B0BHIIITHBO- 1 BHYTPINTHBOIIOTITHYHI 30MTKH (3HUKEHHST IOBIPU 10 IePKABHIX
IHCTUTYTIB, 3POCTAHHS COIIaJIbHOI HAIPY>KEHOCTI B CYCITLJIBCTBI);

— eKOJIOTIYHI 30UTKH (MOTipIeHHsT IIPUPOIHOTO CEPEIOBHUINA Ta BUTPATH HA HOTO
BiIHOBJIEHHS, BTpaTa TOCMOAAPCHhKOI IIIHHOCTI TEPUTOPIH TOIIIO);

— MeauKO-6iosoriuni 36UTKK (CKOPOYEHHST CepeIHbOI TPUBAIOCTI JKUTTSI, BTpaTa
37I0POB’sl, KUTTS, MJABUIIEHHS PiBHSA 3aXBOPIOBAHOCTI HacesieHHs Tomo) [18,
c. 102].

OxkpeMuM BHUAOM 30UTKIB € TaKOK €KOHOMIiuHI 30uTKu. Ilif eKOHOMIYHMMU
30MTKaMU Bijl BiiiHM MU PO3YMIEMO BUpasKeHi y rpomiosiii dopmi, dpakTuuni i
MOJKJIMBI BUTPATH, 3aIOisTHI eKOHOMIYHIM Cy0’€KTaM, rpoMajisTHaM, HaBKOJIHII-
HbOMY Cepe/IOBUIIlY BHACJI/IOK BIMICbKOBUX [Iill, @ TAaKOXK /IOJATKOBI BUTPATH Ha
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KOMIIeHcalio nux 30uTkiB. EKOHOMIYHI 30MTKM IOIIJIBHO CTPYKTYpPyBaTH Ha
(hakTruni (po3paxyHKOBi), MOKJIUBI 1 BifiBepHEHi (TaKi, SKMM BAAJOCS 3aIo-
6irrm). 36UTKK, 3aBAaHi GOMOBUMMU IisIMU, TOALISIOTH HA IPsMI Ta 1106idHi (0110-
cepenkoBati). ITpsimi — 1moB’s13aHi i3 Ge3mocepeHiM YITKOIKEHHSIM MaTepiaTbHIX
I[IHHOCTEH, MMOTIPIIEHHSIM YMOB TOCIOapioBaHHs ab0 CTaHy 370POB’ST JIIOJMHIL.
[To6iuni — moB’st3aHi i3 HACTIAKAMU /il HETATUBHOTO BIUIMBY HA TPOIXYKTUBHI
CUJIM CYCIIJIbCTBA.

Ak cripaBe/IMBO 3a3HAYAIOTh HAYKOBIT, «3aXUCT MIpaBa BJIACHOCTI — Ii€ TTOCTIMHO
Jlifoua, CKOOpAMHOBaHA CHCTEMA JIepKaBHO-TTPABOBUX 3aXO0/IiB, 3aMTPOBA/KEHUX 13
METOI0 BPEryJIOBaHHs [IPABOBUX IifCTaB HAOYTTs, PO3MOPSIKEHHS, BOJIOLIHHS
o0’eKTaMu MaTepiasbHOTO CBITY Ta 3amobiraHHs MOPYIIEHHIO MpaBa BJIACHUKA.
/lo OCHOBHUX O3HaK 3aXHCTYy IpaBa BJIACHOCTI, BUXO/ASYM 3 HAYKOBUX ITpailb
3a3HAUYEHUX BUIIE MOCTIHUKIB Ta HAIIIOTO aHaJi3y, MOKHA BiJIHECTHU: /IePKaBHY
rapaHTOBaHiCTh; HEOOXIJHICTh 3aCTOCYBAHHS AEPKABHOIO IIPUMYCY VIS 3aXKUCTY
mpaBa BJIACHOCTI y BCTAHOBJIEHUX 3aKOHOM BHIIajKaX; HeOOXiHICTh BiHOB-
JIEHHS TTOPYIIEHOTO TIpaBa K JIOTIYHOTO 3aBePIIeHHS MPOIIeCY; 3arabHICTh; HOTO
PiBHICTD JIsT BCiX Cy0’€KTiB; MOBHOIIHHICTh 3aXUCTY (BJACHUK, MpaBa SIKOTO
MOpYIIeHi, Ma€ MPaBo He TIJIbKU BUMAraTy BiJIHOBJIEHHS CTaHy, SKWIl iICHYBaB 10
MOPYIIEHHS, 1 IPUITMHEHHS TTOPYIIeHHsI, a i TTPaBO Ha BIJIIKOAYBaHHS 3aB/IaHOl
IOMy MalfHOBOI Ta MOpaJbHOI mKoan)» [19, c. 181].

BucuoBku

[{uBiJIbHO-TTPABOBI HACJIIKU BIlTHU CTAHOBJISITH CKJIQJIHY KaTEropito, SKa OXOILIIOE
MOPYIIEHHsT MAaTHOBUX TIPaB, HEMOJKJINBICTh BUKOHAHHST 3000B’s13aHb, BTPATY
00’€KTiB TTpaBa BJACHOCTI Ta iHII IOPUANIHO 3HAYYIIT 3MIHK Y ITPUBATHOIPABOBIH
cepi. BimkomyBaHHs MIKOAH, 3aBAAHOI (DISUYHUM Ta IOPUITIHUM 0co0aM yHaC-
JIIOK 30POITHOTO KOH(MIIIKTY, € OJHNMM i3 KJIIOUOBKX €JIEMEHTIB IIPABOBOI peaKilii
Ha 11 HacJiaKu. 3abe3neyeHHsT HAJIEKHOT KOMIIEH cAIlll Mae He JIMIIe TIPaBoOBe,
a 1 BaXKJIMBe COIliaJIbHE Ta Bi/IHOBHE 3HAYEHHS, CIPUSAIOYM BITHOBJIEHHIO JOBIpU
J10 TIPABOIIOPSI/IKY i 3MIIIHEHHIO BEPXOBEHCTBA IIpaBa.

AmnaJtiz HalioHaIbHOTO 3aKOHO/IABCTBA YKPaiHU Ta Mi’KHAPOIHOTO JI0CBiLY CBijI-
YUTH PO MOTPeby B MOAAJIBIIOMY PO3BUTKY MeXaHi3MiB 3aXUCTY MPUBATHUX
ocib, 30kpeMa yepes eeKTHBHY (DiKcalio MKOAM, YIAOCKOHAIEHHS TIPOIELYP
JOBEJICHHST TIPUYMHHOTO 3B’ A3KY, 3alTPOBA/KEHHS CIIeIiaIbHUX KOMITEHCAI[IHNX
(hoHiB Ta MpaBOBUX CTaHAAPTIB BiAKoayBanHsa. HasgBHi mijxoam 1eMOHCTPYIOThH
BAKJIUBICTh TIOEHAHHA IUBIJIBHO-TIPABOBUX 1HCTPYMEHTIB 13 MiIXKHAPOJHUMU
rapaHTigIMU 3aXUCTY TTPaB JIOJAWHU Ta BIACHOCTI.

st epexruBHOl peasizaiii mpaBa Ha BiANIKOAYBaHHS HIKOAU HEOOXiAHUM €
SIK YZIOCKOHAJIEHHST HOPMaTHBHO-TIPABOBOI 0a3y Ha HaIliOHAJbHOMY PiBHi, Tak
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1 aKTUBHA Yy4acTb YKpaiHU B MI>KHAPO/IHUX iHII[IaTUBaX 1100 CTBOPEHHS J1€BUX
KOMITEHCAIiTHNX MexaHi3miB. OcobIMBOT yBaru 3aciyrOBY€ MMUTAHHST iHTerparii
MIKHAPO/THOTO ZIOCBILY Y cepi MOCTKOH(DIIIKTHOTO BPETryII0BaHHS B HAIlIOHAIBHY
IIPABOBY CUCTEMY.

[Tozpasbiini HAyKOBI AOC/IKEHHS MAIOTh OYTH 30Cepe/zKeHi Ha po3pobIeHH] Mojie-
Jieli epeKTUBHOTO TIPABOBOTO MEXaHI3MY BiIIITKOYBAHHS, 1110 TTOETHYE TTPUHITATIA
CIIPaBEJIMBOCTI, JOCTYITHOCTI Ta Bi/IMOBITHOCTI Cy4YaCHUM BUKJIUKaM. BupiinieHHs
[UX 3aB/laHb CHPHUATUME ITOCUJIEHHIO TIPABOBOI0O 3aXKMCTYy IOCTPaXkKAaanuX 0Cio,
3MIIHEHHIO HAI[IOHAJIBHOTO MPABOMOPSKY Ta YTBEP/KEHHIO B YKpaiHi 1UBiJIi-
30BaHMX 3acajl IIPABOBOI BiAIOBIIAJbHOCTI 32 HACIAKNA 30PORHOrO KOH(IIIKTY.
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BukoHaBue npoBag>keHHsI B YMOBaX BOEHHOZO CTaHy:
npob6Aemu Ta WASXU IX BUPIWEHHS
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Kuiscbkut koonepamusHut iHcmumym 6i3Hecy i npaaa,
Kuis, YkpaiHa
*e-mail: mberdarmykola@gmail.com

Anoranisa

Memoto docridncenns € anania 3aKOHOOABYUX 3MiH, BHECEHUX Y 36°3KY 3 BOEHHUM M-
HOM, MaA OUIHKA iX 6NAUBY HA epDeKMUSHIC NPUMYCOB020 BUKOHAHHS CYOOBUX DilleHb,
a Makojc BUIHAUEHHS ULIAXIG NOOOAAHHS NPOOIEM, CHPUMUHEHUX MOPAMOPIsSMU Ha
CMAZHEHN S, 3AMPUMKAMU BUKOHAHHS CYOOBUX Piwetb, odmedcenum Jocmynom 0o pee-
cmpig i mpyonowamu 3 idenmuixayicio matina 6opxcnuxie. /locaioxcenis 6a3yeanocs
Ha KOMNLEKCHOMY Ni0X00i, wo noednas y cobi dexiivka memoois HAYKOB020 NI3HAMMSL:
Y3aeanvHents Ha 0CHOBI AHANI3Y 3aKOHO0ABCNEA, CIMAMUCTIUYHUX OAHUX A NOPIGHIHHSL
MigcHapoonozo doceidy. Y docnidacenni nposedeno ananis saxonooascmea Yipainu, CIIIA
ma Himewuunu w000 6uKoHasu0zo nposacicenis 6 YMosax B0E6HH020 cmany, 0N 6Uss-
JIeHHSL CRIIOHUX MA GIOMIHHUX 03HAK Y NI0X00aX UuXx Kpain 00 6pezyiosanis 6UKOHABYOZ0
nposadycenns 6 ymosax eitnu. locnioncenns cmamucmuunux oanux Minicmepcmeom
1ocmuii Yepainu nokasaio, wo Kiivkicms sanumis na nyoniuny ingopmauiio 00 opeanie
suxonasuoi eiadu 3a nepiod 3 mpasus 2018 no 2021 p. sbirvwunacy na 170,245. Honpu
me, wo Kiavkicmo 3anumis na docmyn 00 ny6iunoi ingopmauii 3pocia, KibKicms 6io-
KPUMUX BUKOHABUUX NPOBAOHCEHD CYMMEBO CKOPOMUILACS, W0 HE2AMUBHO BNIUHYIL0 HA
epexmusnicmo npovecy cmsznenns 3a60pzosanocmeil. 30HCHeNO NPABOBULL AHANI3 3apYy -
0idcH020 Q0CEI0Y PYHKUIONYBAHHS CUCEMU NPUMYCOB020 BUKOHANHHS CYOOBUX PlleHb Ma
plwens nuwux opzanie. IIpoananizoeano nosHosaxNcents 0epHcasHux i NPUSAMHUX BUKO-
HABUIB Y NPOUECT NPUMYCOB020 SUKOHANHS Pllueny Yy Kpainax, 3okpema y Dedepamueniil
Pecnyoniyi Himewuuna ma Cnoayuenux IlImamax Amepuxu. Ilopiensnvie docuioxceniis
BUKOHABY020 nposadicennst 6 Yipaini, CIIIA ma Himeuuuni 6usi8uno sx cnitvni pucu, max
i giominnocmi y nioxodax 0o pezynoeanis ybozo npouecy. Bcmanosieno, wo éci mpu xpa-
iHu susHaromv HeoOXIOHICMb 3axucmy npag OPICHUKIE, 0COONUBO MUX, XTMO NOCPANCOAE
610 goennux Oiil abo mobinizosanuii ons 3axucmy depacasu. Busisaeno, wo Yipaina ene-
CRA WUPWULL NePeriK Kamezopitl OOPICHUKIS, w000 SKUX 0i€ MOPAMOPIL HA CMSAZHEHHS,
nioe CIITA ma Himewuuna. Y dociioncenni 6yio 6usHauerno 0CHOGHI npodiemi 6UKOHAG-
4020 NPOBAOICEHNHS 8 YMOBAX BOCHHOZ0 CMAHY MA 3ANPONOHOBAHO WASXU IX SuUpiulenns,
30Kpema, YOOCKOHALeHHS 3aKOHO0ABCMEA, UUPPOGI3aUis, NOCUIEHH KOHMPOLIO ma nio-
suUlenHs K8aNiPiKauli 6UKOHABUIS.

© Bepdap M. M., 2025



Berdar, M.M. Enforcement Proceedings Under Martial Law: Problems and Ways to Solve Them

KmouoBi cioBa: 3akoHOHABUI 3MiHM; CTATHEHHsI 3a00PTOBAHOCTEl; MOPATOPIli;
e(DeKTUBHICTh 3aKOHIB; IIUMPOBI3allist; Mi>KHAPOAHUIN JIOCBII.

Enforcement Proceedings Under Martial Law:
Problems and Ways to Solve Them

Mykola M. Berdar*
Kyiv Cooperative Institute of Business and Law,
Kyiv, Ukraine
*e-mail: mberdarmykola@gmail.com

Abstract

The purpose of the study is to analyse the legislative changes introduced in connection
with martial law and assess their impact on the effectiveness of the enforcement of court
decisions, as well as to identify ways to overcome the problems caused by moratoriums
on collection, delays in the enforcement of court decisions, limited access to registers and
difficulties in identifying debtors’ property. The study was based on a comprehensive
approach that combined several methods of scientific knowledge: generalization based on
analysis of legislation, statistics and comparison of international experience. The study
analysed the legislation of Ukraine, the USA and Germany on enforcement proceedings
under martial law to identify common and distinctive features in the approaches of these
countries to the regulation of enforcement proceedings under war conditions. A study of
statistical data by the Ministry of Justice of Ukraine showed that the number of requests
Jor public information to executive authorities for the period from May 2018 to 2021
increased by 170,245. Despite the fact that the number of requests for access to public
information has increased, the number of open enforcement proceedings has significantly
decreased, which has negatively affected the efficiency of the debt collection process. A
legal analysis of foreign experience in the functioning of the system of enforcement of
court decisions and decisions of other bodies has been carried out. The powers of state
and private executors in the process of enforcement of decisions in countries, in particular
the Federal Republic of Germany and the United States of America, have been analysed.
A comparative study of enforcement proceedings in Ukraine, the USA and Germany has
revealed both common features and differences in approaches to regulating this process.
It has been established that all three countries recognize the need to protect the rights of
debtors, especially those who have suffered from military actions or have been mobilized to
defend the state. It has been revealed that Ukraine has introduced a wider list of categories
of debtors subject to a moratorium on collection than the USA and Germany. The study
identified the main problems of enforcement proceedings under martial law and proposed
ways to solve them, in particular, improving legislation, digitalization, strengthening control,
and improving the qualifications of enforcement officers.

Keywords: legislative changes; debt collection; moratorium; effectiveness of laws;
digitalization; international experience.

ISSN 2414-990X. Problems of Legality. 2025. Issue 168 55



bepoap M. M. BukoHasue npo8adxeHHs 8 yMOBAX BOEHHO20 CMAHY: NpobieMu ma Wiiaxu iX 8upilueHHs

Beryn

3pocraoya norpeba y 3abesneyeHHi BEPXOBEHCTBA TIpaBa Ta 3aXUCTY IPaB
JIIOIMHU B yYMOBax 30pOWHMUX KOHMJIKTIB Ta HaJ3BUYalHUX CUTYaIliil CTAaBUTH
nepeji TPaBOBUMU CHCTeMaMU PI3HUX KpaiH CBITY CKJajHi BUKJAUKU. OIHUM i3
TaKMX BUKJIUKIB € HEOOXiZHICTD ajamnTailii cicTeMi BUKOHABYOIO IIPOBA/KEHHS
10 peastiii BOEHHOTO CTaHy, IO Tepeadadae monryk Oajancy Mix 3aXUCTOM MPaB
OGOP/KHUKIB Ta iHTepecaMu CTATYBadiB, a TaKoK 3abe3rneueHHsT e(eKTHBHOCTI
CTATHEHHsT 3a00proBaHOCTEll B yMOBaX 0OMeKEHUX PecypciB Ta HecTabiJbHOT
cutyartii. [Tpobiemarika BUKOHABYOTO TIPOBAKEHHS B YMOBaX BOEHHOTO CTaHy
nocuipkyBasacst bararbMa BueHnmu. 3okpema, O. OxuHokoBa Ta iH. [1] mocuri-
JIWJIA BIJIMB BOEHHOTO CTaHy Ha e(eKTUBHICTb 1PAaBO3aCTOCYBAHHS Ta 3aXUCT
coIliaJiIbHO BPa3JIMBUX TPYIN Yy MPaBOBill cucTeMi YKpalHU U aKIleHTyBaJdu Ha
HeOoOXIJHOCTI IIPAaBOBUX IapaHTiil s BiiCbKOBOCIYKOOBIIIB Ta IXHIX ciMei.

JloctikeHHS BUKOHABYOTO MTPOBA/KEHHST B YMOBAX BOEHHOTO CTaHY € CKJIAHOIO
Ta aKTyaJIbHOIO TEMOIO, sIKa 3HAXOAUTh CBOE BiJOOPasKEHHS K Y BITYM3HSAHUX, TaK
i MizkHapoHuX gocraipkensx. B. [Iputynsk ta in. [2] y cBoiil HayKOBiil po3Biii
30Cepe/IIN yBary Ha 3aXKCTi 1paB GOPIKHUKIB Y BUKOHABYOMY TIPOBAJIKEHHI ITi/[
4ac BOEHHOTO CTaHy. ABTOPH TIKPECIOI0Th BaKJIUBICTh 30epeskeHHsT GasaHcy
MiX iHTepecaMu GOPKHUKIB Ta CTATYBadiB, 0COOJIMBO B YMOBaX OOMEKEHOTO
JIOCTYILY JI0 CYZIOBUX TIPOIIeIyP 1 BUKOHABUUX OpraHiB. [lociizkeHHs aKIleHTy€e
yBary Ha rmpobJjeMax MOPaTopiio Ha CTSTHEHHSI, SIKi CYTTEBO BILIMBAIOTH Ha eek-
TUBHICTh BUKOHAHHS CYIOBUX PillleHb.

M. Bepnap [3] anamizye mpaBoBi BUKJWKHU Ta iHHOBAIlil y BUKOHABUOMY IIPO-
Ba/UKEHHI B YKpaiHi Ta CBiTi, 0COOJIMBO B YMOBaX BOEHHOTO CTaHy. Y JOCIiKEHHI
MIKPECJAI0ETHCS, MO0 B YKPaiHi AiI0Th MIUPIIL MOPATOpPil Ha CTATHEHHS, HiX
y Himeuunni ynr CIITA, i3 aKIleHTOM Ha 3aXKCT BPa3IMBUX KaTEropiii GOPKHUKIB,
10 TIOCTPAXKJIAJMU BiJl BIICbKOBUX Jill. ABTOP HAroJIoly€ Ha BasKJIUBOCTI 1ud-
poBi3aiiii, 30KpeMa BIIPOBA/[’KEHHI eJIEKTPOHHUX PEECTPIB Ta aBTOMATU30BAHUX
CHUCTEM BiJICTEKEHHS aKTHUBIB, IJIS MiABUIIEHHS e(MEeKTUBHOCTI BUKOHABYOTO
MPOBA/KeHHs B yMoBax kpusu. . XosiogHuk Ta iH. [4] anami3yoTh aaMiHicTpa-
TUBHO-IIPABOBI MEXaHI3MU PeryJoBaHHA [igJbHOCTI OpraHiB BUKOHABYOl BJaU
y BO€HHMIA yac. BoHu BKas3yioTh Ha HeOOXifHICTh iHTerparii mudpoBuX TEXHOIO-
il s migBuILeHHsT eeKTUBHOCTI BUKOHAHHS PillleHb, a TaKOK 3abe3redeH st
IIPO30POCTi Ta Mi/I3BITHOCTI BUKOHABUMX OPraHiB.

A. PomanoBa [5] mocmikye MOpasibHI Ta MPaBOBi aCHeKTH [isSIBHOCTI TIPaBo-
OXOPOHHMX OPTaHiB Iijl YaC BOEHHOTO cTaHy. BoHa aKIleHTy€e yBary Ha BasKJIMBO-
CTi IOTPUMaHHS €TUYHUX CTAHAAPTIB i 3abe3MeyeHHsT MpaB JIOANHU, 0COOJUBO
B YMOBaxX 0OMEKEHOTO JOCTYITY [I0 MTPAaBOCY/IIS.
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[IpoTe, He3BaskalOYM HA 3HAUHY KiJbKICTb JOCTIKEHb, TPUCBSIYEHUX OKPEMUM
acriekTaM BUKOHABYOT'O MPOBA/KEHHSI B YMOBaX BOEHHOTO CTaHyY, B HayKOBiii
JiiTeparypi Bce 1e 6paKy€e KOMILIEKCHOIO aHaJIi3y 1IbOT0 MUTAHHSI, SKU O Bpa-
XOBYBaB /IOCBI/l PI3HUX KPaiH, 13 PI3HUMU [MPABOBUMU CUCTEMaMU Ta PIBHEM PO3-
BUTKY €KOHOMIiKH, 1 TPOIIOHYBAaB KOHKPETHI PeKOMEeH/IAIlii 1110/10 BIOCKOHAJIEHHS
[IPaBOBOTO PeryJIOBaHHS Ta NMPAKTUKU WOro 3aCTOCYBaHHS. BiblnicTh HAaSBHUX
JOCJIIKeHb 30Cepe/KeHi Ha OKPeMHX acleKTax MpoOJieMH, TaKUX SK BILINB
BiifHM Ha dyHKI[IOHYBaHHS Cy/0BOi cucTeMu. BonHouac KOMIIEKCHUI aHaJIi3,
SIKUI OM BPAaXOBYBaB yCi aCIIeKTH BUKOHABYOTO MPOBAJKEHHST B YMOBaX BOEHHOTO
CTaHy, BKJOUAOUM 3aKOHO/IaBYl 3MiHU, CTATUCTHUYHI JlaHi, Mi>KHAPOIHUUN TOCBiJL
Ta MPOMO3UILii MO0 BAOCKOHATEHHS CUCTEMH, 3aJUIIAETHCS aKTYaJIbHOIO HAy-
KOBOIO TIPOOJIEMOIO.

MeTo10 11bOTO OCTI/PKEHHS € KOMIJIEKCHUI aHasi3 BUKOHABYOTO ITPOBA/KEHHS
B YMOBax BoeHHOro ctany B Ykpaini, CIIIA ta Himeuunni, 3 MeTOI0 BUSIBJICHHS
mpobJieM, siKi BUHUKAIOTh Y 11iii cdepi, Ta po3pobireHHsT e(eKTUBHUX TIISAXIB iX
BupinieHHs. J[J1s 10CATHEHHS 1€l MeTH B JOCJIKeHHI OyJI0 TI0CTaBJIeHO Taki
3aB/laHHS:

1) mpoaHnasni3yBaTi 3aKOHO/IaBui 3MiHU, BHeCeH1 B YKpaiHi y 3B’3Ky 3 BOEHHUM
CTaHOM, Ta OLIHWTH X BILJIUB Ha e(PEKTUBHICTh CTATHEHHs 3aboprosaHocteil. Ile
nepenbavae getasbHe BUBYEHHST HOPM IIPaBa, siKi PeryJIioi0Th BUKOHABYE TIPOBa-
JUKEHHsI B YMOBaxX BOEHHOTO CTaHy, aHaJi3 1X 3MICTy Ta CIiBBIIHOIIEHHS], a TAKOK
OIlIHKY iX e(eKTUBHOCTI 3 TOUYKHU 30py 3a0e3MMeUeHHsT PIBHOBATH MiX TIpaBaMu
OOP/KHUKIB Ta iHTepecaMu CTSATYBAdiB;

2) MOCTIANTU CTATUCTUYHI JIaHi 111010 BUKOHABYOTO MPOBA/KEHHS B YKpaiHi 3a
1epioji BOEHHOTO CTaHy Ta BUSBUTHU KJIIOYOBI TeHeHIil. [le 103BoMTD o1iHUTH
JIMHAMIKY 3MiH y 11iif cepi i BIJIMBOM BilfHM Ta 3aKOHO/IaBYMX HOBAIlill, BU3Ha-
YUTH HaWO1IBIT TIPOOJIEMHI acTIeKTH Ta po3POOUTH 3aX0/AN MO0 IX YCYHEHHS;
3) 1poBecTH TOPIBHAJIBHUI aHaJi3 BUKOHABYOTO MMPOBA/IKEHHSI B YMOBAX BOEH-
Horo ctany B Ykpaini, CIIIA Tta Himeuunni, 3 MeTOI0 BUSBJIEHHS CHIJTbHUX
Ta BIIMIHHUX O3HaAK y MIIXOJaX IMX KpaiH /0 BPeryJaloBaHHA IIbOTO IPOIeCY.
[le nacTh 3MOTYy BM3HAUUTU HAWKpAI CBITOBI MPAKTUKU Ta afalTyBaTH iX JIO
JIOKQJIbHUX peasiiii 3 ypaxyBaHHsIM clelln(iky HAI[lOHATbHOTO 3aKOHO/IaBCTBA Ta
CYCILIbHO-TIOJIITUYHOI CUTYaIlil;

4) BU3HAYUTHU OCHOBHI IIPOOIEMI BUKOHABYOTO TIPOBAKEHHSI B YMOBaX BOEHHOTO
CTaHy Ta 3alPOIIOHYBATH LIJISAXU 1X BUPIIIEHHS.

Marepianu Ta MeTOIU

JlocnigkeHHst 6a3yBasocss Ha KOMILIEKCHOMY MiJAXO/i, 1[0 MOEAHaB y cobi
JIeKiJIbKa METO/IB HAyKOBOIO Ii3HaHHS. Y IboMy aHasisi 6yio obpano CIIIA,
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Himeuunny ta Ykpainy sk KpaiHu 3 PO3BUHEHUMU ITPABOBUMU CUCTEMaMU Ta I1€B-
HUM iCTOPUYHMM JIOCBiJIOM BOEHHUX KOHMIIKTIB. /[J1s1 BUBYEHHS TPaBOBOTO TOJIS
BUKOHABYOro npoBakenns B Ykpaini, CIIIA Ta HiMeuuuni O6yJio nposeaeHo
JleTaJbHUI aHaIi3 BIIIOBIIHUX HOPMAaTUBHO-IIPABOBUX aKTiB, 3 YPaXyBaHHAM 1X
ICTOPUYHOTO PO3BUTKY Ta CYZI0BOI TPAKTUKU 3aCTOCYBAaHHS. 30KPeMa, JOCIIKY-
BaBcst 3akoH Ykpainu Ne 3048-1X «IIpo BHeceHHSs 3MiH 10 IeIKUX 3aKOHIB YKpa-
iHM IIOZI0 OKpeMIX 0COOJIMBOCTE OpraHizailii MPUMYCOBOTO BUKOHAHHSI CYI0BUX
pillleHb i pillleHb IHMIMX OPTraHiB i/ Yac /il BOEHHOTO cTaHy» [6], 3akoH Ykpainu
Ne 2939-VI «IIpo mocrym go mybmiunoi indopmarttii» [7], 3araabHa gekaapaiis
npaB JouHu (ctucauil Bukiaan) [8], AHkeTyBaHHs OpraHiB BUKOHABYOI BJIJIU Ta
MOHITOpUHT o(iniiiHuX Beb-caiiTi [9] i €Bporneiicbka KOHBEHIS 3 TPAB JIIOIUHH
ta nporokosn 7o Hei [10]. ¥ CIHIA ananizyBaBcs 3aKOH PO IUBIJIbHY JOIOMOTY
BilicbkoBOCTyKO0BIIsIM [11] 3 ypaxyBanusM pimersp Bepxosuoro cyay CIITA
1010 Ooro TJayMadeHHd Ta 3actocyBaHHs; y HimMeuunni — AKT Ipo IpuMyCcOBUit
AyKIIiOH Ta BUKOHaBYe MpoBa/yKkeHHs [12] 3 ypaxyBanHswM piterb DesrepaibHOro
KoncrurytiitHoro Cyny Himeuunnn. [TopiBHS/IBHMI aHAMI3 3aKOHO/IaBCTBA TPHOX
KpaiH JIOTOMIT y BUSIBJIEHHI CIIJIBHUX Ta BIZIMIHHUX O3HAK Y IMi/IX0/IaX 10 PeryJio-
BaHHSI BUKOHABYOTO TPOBAJKEHHS I1i/] YaC BOEHHOTO CTaHy, a TAKOXK BU3HAYEHHI
HaKpanmx MpakTUK Ta MOTEHIIITHUX TPOOIeM.

Jlos oninku eeKTUBHOCTI BUKOHABYOTO TPOBA/KEHHS B YKpaiHi 3a 1epioj
BOEHHOTO CTaHy MPOBENEHO aHai3 CTAaTUCTUYHUX JaHUX, HaJlaHUX ATEHIIi€0
3 mUTaHb BUKOHaHHs pimredb [13] ta Cekperapiarom Kabinery MinictpiB Ykpa-
inu [9]. JocaimkyBanucs Taki MOKa3HUKH, sIK (PaKTUYHA KiJIbKICTb JepKaBHUX
BUKOHABIIIB, KiJIbKICTb 3aBEPIIEHUX ITPOBA/XKEHD 1 MPOBA/XKEHb, 1O IMiAJATAIN
IPUMYCOBOMY BUKOHAHHIO, 3alIUTH HA BUKOHAaHHS, (DaKTMUHO BUKOHAHI IMpO-
Ba/PKEeHHS Ta 3arajbHa Cyma CTSITHEHb /IO Ta ICJsS BBeJEHHS BOEHHOTO CTaHY.
Takok MPOBeEHO aHasi3 3MiH Y KiJIBKOCTI 3amuTiB Ha myOsiuHy iH(opMaIio
JI0 OpTaHiB BUKOHABYOI BJIA/AM, MO0 BUSIBUTH TEHIEHIN] Y TOBEMIHIN TPOMAJIsTH
y KpPU30BUI 1epioj] Ta 3pO3yMITH, IK BOEHHUI CTaH BIJIMBAE Ha IPIOPUTETH
B3aEMO/Iii 3 BJIAJI010, IO BasKJIWBO 715 PO3BUTKY e(eKTUBHOI JIep:KaBHOI iH(OP-
Martiitaol mosiTuku. 3okpema, OyJI0 MpOoaHaIi30BaHO MOHITOPUHT BUKOHAHHSI
opraHaMy BMKOHABYOI BJIaJI1 OCHOBHMX I10JI03KeHb 3akoHy Ykpainu Ne 2939-VI
[7], nmpoBenenuit lenapramenTom iH(opMallii Ta B3a€EMO/Iil 3 TPOMAJICHKICTIO
Cekperapiaty Kabinery MinicTpis Ykpaiuu, 10 A03BOJMUIO OLIHUTH PiBEHb
noctymy o indopmaiiii 1po BUKOHaBYE MTPOBA/I>KEHHS.

Metonom y3araqbHEHHSI Ha OCHOBI aHaJIi3y 3aKOHO/IABCTBA, CTATUCTUYHUX JJAHUX
Ta MOPIBHSHHS MIKHAPOHOIO A0CBixy Oyau chopMyIbOBaHi OCHOBHI IIPOOIeMM

BUKOHABUYOTI'O ITPOBA/)KEHHSI B YMOBAaX BOEHHOIO CTaHy Ta 3alPOIIOHOBAHI HIJISXU
iX BUpIIIEHHS, CIIPSIMOBaHI Ha 3a0e3MedeH s OaJaHCy MikK 3aXHCTOM IpaB OOPIK-
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HUKIB Ta iHTepecaMy CTATYBadiB, MiABUIIEHHS eDEKTUBHOCTI CTSTHEHHS 3a00pro-
BaHOCTeN Ta 3abe3mevdeH st CTabiIbHOCTI (DYHKITIOHYBAHHS CUCTEMU BUKOHABYOTO
MPOBa/)KEHHSI B yMOBaX BiliHMU.

PesyibraTi Ta 00roBOpPEHHS

Ananiz 3aKoHo00aéuux 3Min ma CMamucmusHuil anauis epexmueHocmi 6uKo-
Hae4020 nposadicenns 6 Ykpaini

3arpoBajizKeHHsT BOEHHOTO CTaHy B YKpaiHi MPU3BEJIO 10 HeOOXiHOCTI ajamnTarii
MIPABOBOI CUCTEMHU JI0O HOBUX peasiii, BKIoUaiouu chepy BUKOHABUYOTO MPOBA-
mkenns. 3akon Ykpainu Ne 3048-1X «IIpo BHeceHHsT 3MiH /10 JIeTKNX 3aKOHIB
Vkpainu 1mom0 oKkpeMux ocobOIMBOCTEN OpraHisallii NPUMYyCOBOIO BUKOHAHHS
CY/IOBUX pillleHb 1 pillleHb 1HIINX OPraHiB IiJ| Yac /iii BOEHHOTO cTaHy» [6] BHIC
HU3KY BaKJIMBUX 3MiH, CIIPSIMOBAHUX Ha 3a0e3MeUeHHs OAJIAHCy MiK 3aXHCTOM
[paB YYaCHUKIB BUKOHABYOTO TIPOBA/KEHHSI Ta e(DEKTUBHICTIO CTSITHEHHST 3a60p-
roBaHocTell B ymoBax BiliHU. OJHUM i3 TIPIOPUTETHUX HAINPIMIB 3aKOHO/IABUMX
3MiH CTaJI0 IOCUJIEHHS COIIaJIbHOTO 3aXUCTY MEeBHUX KaTeropiii rpoMajisiH.

Xoua 11i 3MiHN 30iTBIIYIOTh 3aXUINEHICTh TPOMaJIsTH, BOHU CTBOPIOIOTH MTPOGIeMI
JUISL KPEJUTOPIB Yepes3 BiZICTPOUKK Ta OOMEKEHHS CTSTHEHHS pillleHb cyay. Tum-
yacoBe NMPUITMHEHHS JiSIbHOCTI Ha OKYTIOBAHUX TEPUTOPISX YCKIAIHIOE JOCTYII
0 MaiiHa GOp:KHUKIB 1 peectpi [14]. HesBakatoun Ha 11i 0OMeKeHHs, JesKi
HOBOBBEJIEHHSI, TaKi SIK €JIeKTPOHHUN OOMiH JOKYMEHTAMH Ta eJEeKTPOHHI ayK-
I[IOHM, 3MEHIIYIOTh OI0OPOKpaTiio Ta Kopyiio. 3akon Ykpainn Ne 3048-IX [6]
TaKOXX PETyJIO€ iANbHICTh MPUBATHUX BUKOHABIIB, 30KpeMa iX 3aMillleHHs Ha
TepUTOPisX 6OMOBUX [iil a0 OKymarlii.

AmnaJi3 3aKOHO/IaBUMX 3MiH, BHECEHUX Y 3B’SI3KY 3 BOEHHUM CTAHOM, CBiTYUTH TIPO
iX KOMIIJIEKCHUI Ta HEO[IHO3HAYHUI BILJIMB HA BUKOHABYE ITPOBA/KEHHS B YKpaiHi.
3 omHOTO OOKY, BOHM CIIPSIMOBAHI Ha 3aXMCT IIPAB COIIATbHO BPA3IMBHUX KaTErOPiit
rpoMaJIsTH Ta 3a0e3medeHHs CTabIbHOCTI (DYHKITIOHYBAHHST CHCTEMH BUKOHABYOTO
[IPOBA/)KEHHSI B YMOBAX BIiliHM, a 3 1HIIOTO — CTBOPIOIOTH II€BHI IEPEIIKON JJIs1
CTATYBaviB. 3aKOHO/IaBYl 3MiHU € JMHAMIYHUM ITPOIIeCOM, 1 TI0JIaJIblIle BJOCKOHA-
JIEHHST TIPABOBOTO PETYJIIOBAHHS BUKOHABYOTO MPOBA/KEHHS B YMOBAX BOEHHOTO
CTaHy 3aJIMIIAEThCI aKTyaJ bHUM 3aBAaHHAM. [le 103BoNTH 3a6€31eUnTH PiBHO-
Bary 3axmcTy TpaB yCiX YYaCHUKIB Mpoilecy Ta e(heKTUBHICTh CTATHEHHST 3a00pro-
BaHOCTEM, 110 € BAKJUBUM €JIEeMEHTOM 3a0e3MeueHHsI BEPXOBEHCTBA TIpaBa HaBIiTh
B yMOBaX BiliHU. Bask/mBo 3a3HaumTH, 1110 OYIb-sIKi 0OMEKEHHS IIpaB TPOMaIsH,
BKJIFOUA0ur 0OMesKeHHsT Y cepi BUKOHABYOTO TIPOBAKEHHST, MAlOTh BiAMOBiIaTH
MiKHAPOJHUM CTaHAapTaM, 30KpeMa €BpOIelchKill KOHBEHIIl 3 TIpaB JIOINHA
Ta mpoTokosiaMm /10 Hel [10], sska BCTAHOBJIOE YiTKI BUMOTHU OO 3aXUCTY TPaB
JIIOIMHUA B YMOBAX Ha/I3BUYAHUX CUTYaIlili 1 BOEHHOTO CTaHY.

ISSN 2414-990X. Problems of Legality. 2025. Issue 168 59



bepoap M. M. BukoHasue npo8adxeHHs 8 yMOBAX BOEHHO20 CMAHY: NpobieMu ma Wiiaxu iX 8upilueHHs

3actocyHok «/lis» BimirpaB Bax/mBY poJib y 1 poBizaiiii 6araTbox IMPOIeciB
B YKpaiHi, BKJIIOUar0OY¥ BUKOHABYE MMPOBAKEHHSI, 1[0 CTAE€ 0COOINBO BayKINBUM
B YMOBaX BililHM Ta KPU30BUX CUTYalliil. 3aCTOCYHOK € YaCTHMHOIO IMIMPOKOI CTpa-
Terii ypsily 1OJI0 Tepexojy Ha eJIeKTPOHHe YPsi/IyBaHHS 1 Ma€ 3HAYHUI BILJIUB
Ha 3a0e3medeH s Oe3MePEPBHOCTI HAAHHS JeP/KABHUX MOCIYT, Y TOMY YUCJ i
npaBoBux. Yepes «/[ito» TpomMaisiHu MOKYTb OTPUMYBATU JOCTYII 10 BAXKJIUBUX
JlepsKaBHUX JIOKYMEHTIB, a TaKoX iH(OpMAIliio PO BUKOHABYI MPOBA/KEHHS.
[Te BKJIIOYA€E MOKJINUBICTD MOJJAHHS JOKYMEHTIB OHJIAIH, OTpUMaHHs iHdOopMaItii
PO CTAaTyC BUKOHABUMX MPOBAKEHDb Ta MOXKJIUBICTH OTPUMAHHS ODIIIHHUX
noBizioMeHs 6e3 HeoOXiHOCTI BifiBixyBaTn HepkaBHi yetanoBu. Takox y «/lii»
BIIPOBA/I)KEHO MOKJMBICTh OTPUMYBATU CY/IO0B1 CHOBIIIEHHS Ta AOKYMEHTHU
B eJIeKTPOHHOMY BurJisizii. 1le 103BoJiste TpoMaistHaM OyTH B KypCi BUKOHABUMX
MPOBA/KEHD Ta IHIIUX IOPUAMYHUX CIPaB, M0 € BaKJIUBUM [T 3a0e3MeUeHHsT
IIPO30POCTi Ta ePeKTUBHOCTI BUKOHAHHS CYZOBUX pillleHb. 3aCTOCYHOK TaKOK
IIOCTYIIOBO 1HTETPYETHCA 3 IePsKaBHUMU PEECTPaMHU, 110 JIa€ MOKJIUBICTD I'poMa-
JSTHAM TIepPeBipATH HAsABHICTh BIAKPUTUX BUKOHABUMX IIPOBAJKeHb abo 3a60p-
roaHocTeil. [le Bask/IMBO /1Jis1 CBOEUACHOTO BPETYJIIOBAHHS MMUTAHb, TIOB I3aHNX
i3 CyZIoBUMHU CIIpaBaMM Ta BUKOHAHHAM pillleHb. 3a yMOB BiiiHu «/lisg» ctamna
KJII0OYOBUM 1HCTPYMEHTOM [IJI HAQJIaHHS JIePsKaBHUX TOCJYT IPOMaJigHAM, 110
nepemictuancst abo mepeOyBalOTh Ha THMYACOBO OKYIOBaHUX Teputopisx [15].
Ile 3abe3nieuye HOCTYI 0 IOPUANYHOI iH(MOPMAILii, MOKINBICTD KOMYHIKAIi1
3 Jlep’KaBHUMM YCTAaHOBAMU Ta BUPIINlIEHHS TUTaHb, MOB’S3aHNUX i3 BUKOHABUUM
MPOBa/KEHHsIM, Oe3 HeobxigHocTi (isnanoi nmpucyTHocTi. Takum uynrOoM, «/lisi» €
MOTYKHUM iHCTpyMeHTOM IndpoBizaltii B YKpaiHi, SKuii omomarae 3abesneqnTn
Gesmepebiiine (hyHKIIOHYBAaHHS BUKOHABYOTO MPOBA/KEHHSI HABITH B YMOBaX
BiiiHM, 320€31e4yIoun IPO30PICTh 1 AOCTYIHICTDh A€PKABHUX MOCAYT s BCiX
IPOMAJISIH.

JlocmiizKeHHsT CTaTUCTUYHUX JIaHUX 111010 BUKOHABYOTO TTPOBA/IKEHHS B YKpaiHi
3a miepiosl BOEHHOTO crany, Hagannx Cekperapiatom Kabinery MinictpiB Ykpainu,
BUABMJIO KiJIbKa KJIIOYOBUX TEH/IEHIIIH, 1110 CBiYaTh PO BILJIUB BIMICbKOBUX il
Ha e(PeKTUBHICTD TIPOIECY CTATHeHHsI 3aboproBanocrei [9]. 3rizHo 3 MOHITO-
PUHIOM BUKOHAHHS OpraHaMM BHKOHABYOI BJIaJIM OCHOBHMX IOJIOKEHb 3aKOHY
Yrpaiann Ne 2939-VI «IIpo mocryn go mybmiusoi indopmaitii» [7], mpoBexeHnm
JlenapramenTom indopmaiii ta B3aeMoil 3 rpomazichkictio Cekperapiaty Kabi-
HeTy MiHicTpiB YKpaiHu, CIIOCTEPITa€TbCs 3MEHIIEeHHS KiJIbKOCTI BIIKPUTUX
BUKOHABYMX ITPOBA/IKEHD TIOPIBHSHO 3 IOBOEHHUM I1€PIOJIOM.

Indopmartis, orpuMana opraHaMyu BUKOHABYOI BJIaJi YKpaiHuW NPO Tepioaun
2018-2021 ta 2022-2023 pp., AeMOHCTPYE 3HAYHI 3MiHU B JAMHAMIIli TPOMaI-
CHKOI aKTUBHOCTI Ta eheKTuBHOCTI ix podoru. ¥ 2018—2021 pp. 3araibHa Kijb-
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KicTb 3anuTiB Ha indopmariiio 3pocia 3 105,816 y 2018 p. no 133,644 3anuris
y 2021 p. [9]. Ile cBimuuTh TIPO Te, 1O TPOMAISTHU CTAJN AKTUBHIIIIE 3BEPTATUCS
3a iH(opMalIli€o, a TaKoK PO Te, 1O CYCHIJIBCTBO Oiblie CTYPOOBAHO TIPO30-
piCTIO Ta BIJAIOBIAHICTIO OpraniB Bjaaau. llenTpasbHi oprann BUKOHABYOl BN
OTPUMYBAJIH GiIBIITICTD 3ATUTIB IOPOKY, YaCTKa SIKMX 3aJUIIazacs cTabiibHOIO,
KoJmBasacst Big 57 10 60 %. BogHouac KibKicTh 3alIUTIB /10 MiHICTEPCTB 3MiHIO-
Basiacst. Bona 3pocia 3 23,2 % y 2018 p. 10 30,1 % y 2020 p., a motiM 3HU3UIACS
1o 28,8 % y 2021 p. 3i cnazom Bix 16,2 % y 2018 p. 1o 12 % y 2020 p. 3anmty 10
MICIIeBUX OPTaHiB 3aJuIIAINCSA HallMeHIIoo Kateropieto. Onnak y 2021 p. Bonu
3HOBY 3pocau 10 14,5 %.

Curyarisg 3Hauno 3mianmgacsd Big 2022 p. KisbkicTh 3anUTIB Pi3KO 3MEHINH-
nacst 1o 78,092 [9]. Ile, iiMoBipHO, TIOB’SI3aHO 3 BOEHHUMU IisIMUA Ta 0OMesKeH-
HIMU J0ocTymy 70 iHdopmMmaitii. [Ipore KigbKicTh 3anUTiB HA iH(MOPMAIIiIO 3HOBY
3HauHo 3pocaa y 2023 p., nocsaraysum 170,245, 1m0 maiike B/ABiUI MEepPeBUIILYE
snayenns 2022 p. YV ueii mepion takox BigOy/acs mOMITHAa 3MiHa B PO3IOILII
anutiB. Y 2023 p. yacTka 3ammTiB /10 MEHTPAIbHUX OPTaHiB 3HAYHO 3POCJIA JI0
73,2 %, TO/Ii SIK YacTKa 3aIUTIiB /10 MiHICTEPCTB i MiCIIEBUX OPTaHiB 3HU3UJIACS 10
19,3 %, Bianosiano. s 3Mina cTpyKTYpH, HMOBIPHO, CBITYUTD PO Te, 1[0 FPOMa-
JISTHU TIePEeOPIEHTYBAJIM CBOI 3allUTU Ha I[eHTPaJIbHI OpraHu BUKOHABYOI BJIA/IH,
OCKIJIbKU 3araJbHOHAIIOHAJIbHI MTPOOJIEMU B KOHTEKCTI BOEHHOTO CTaHy CTasn
BakyuBimumu. Y 2018-2021 pp. kigbKicTh 3anmuTiB Ha iH(hOpMaIiiio cTabiibHO
3pocTaja, piBHOMIPHO PO3IOIIJISTIOUYNCH MiXK MiHICTepCTBaMHM, IIeHTPATbHUMU Ta
MmiciieBuMu opraamu. Y 2022—-2023 pp. KUIbKICTb 3aIUTIB CIIOYATKY 3HU3UJIACS,
a IOTIM Pi3KO 3pocJia 3 aKIIEHTOM Ha IIeHTPAIbHI OpraHy BJIa/IM, 10 Bigobpaxae
3MiHYy MPIOPUTETIB TPOMAJISH TIOJ0 JAOCTYIY /10 iHdopMallii B yMOBaX BOEHHOTO
CTaHy.

Ha migcrasi anasmisy nokasuukis po6otu JlepskaBHOI BUKOHABYOI CIy:kOM YKpa-
inu 3a nmepiogu 2018-2021 ta 2022-2023 pp. 6y/10 BUSBIEHO 3HAYHI 3MIiHH,
SKi IEMOHCTPYIOTh BILTUB BOEHHOTO CTaHy Ha BUKOHaBue MpoBa/keHHs [13].
Y 2018-2021 pp. pakTruyHA KiJABKICTh JEPKAaBHUX BUKOHABIIIB 3MEHIINIACS
Ha 9,9 % — 3 4,589 no 4,134. Ile moske o3Hauatu 3MeHIIeHHs (DiHAHCYBAHHS
abo CTPYKTYpHI 3MiHM B cUCTeMi. 3allUT Ha BUKOHAHHS TaKoX 3pic Ha 79,7 % —
3 1,155 1o 2,075 tuc. Kpim TOrO0, KiJIbKiCTh IPUMYCOBUX MTPOBAJIXKEHD 3pOCJa Ha
58,7 % — 3 3,409 tuc. no 5,413 tuc., Mo BKa3ye Ha 3POCTaHHS MOTPeOU B MPHU-
MyCOBOMY BUKOHAHHI pimieHb cyay. Y Ieil mepios BUKOHaBYa CIy:kba MOKpa-
U1 CBOIO poOOTY, 30IIBIIMBIIN KiJTbKICTh 3aBEPIICHUX MPOBAKEHD 3 2,247 110
3,217 tnc. 3poctaHHs KiJIBKOCTI (paKTUYHO BUKOHAHMX MPOBa/KeHb 3 907 Tuc.
1o 1,493 tuc. cBiqunTh PO ePeKTUBHICTh BUKOHAHHS CY/IOBUX PillleHb. 3arajibHa
CyMa CTSTHEHb TaKOX 3pocia Ha 24,5 % 3 15,400 muu rpu g0 19,175 MuH TpH.
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3 2022 1o 2023 p. curyaiiis 3minuaacs. Y 2022 p. peasbHa KiJibKiCTb BUKOHABIIIB
3MeHImIacs Ha 6,5 % — no 3,798, a 8 2023 p. — mo 3,552 [9]. Ile cBigunuTh mpo
IIPOJIOBJKEHHS CKopouyeHHs Tiepconady. Ilorpu 11e, 3anuT Ha BUKOHAHHS TIPO/IOB-
’KyBaB 3poctaTi, i B 2023 p. KiJbKiCTh MPOBAKEHb, 10 HiJIATAIN TPUMYCO-
BOMY BUKOHaHHIO, 3pociia 710 4,889 Tuc., moBepHYBIINCH /10 TOBOEHHUX PiBHIB.
Y 2023 p. KkisgbKicTb 3aBepiiieHUX MpoBajiKeHb 3pocia 3 1,972 tuc. no 2,814 tuc.,
[0 CBiAYUTH MPO BigHOBJIEHHS edeKTUBHOCTI po6oTH. DaKTUYHO BUKOHAHI
npoBakeHHs 3pocau Ha 70,8 % — 3 1,059 tuc. y 2022 p. no 1,811 Tuc. y 2023 p.
3arajibHa cyma CTSTHeHb 3HauHO 3pocia Ha 164,5 % — 3 7,122 mun rpu y 2022 p.
no 18,867 mun tpu y 2023 p. ¥V 2018—-2021 pp. 3HauHe 3pOCTaHHS MAiSJIBHOCTI
JepsKaBHOI BUKOHABYOI CJIy»KOM IiATBEP/KYE aKTUBI3aI[if0 IPOMAICHKOI JislIb-
HOCTI Ta iHTepec 10 MUTaHb BUKOHAHHS CY/I0BUX pillieHb. [lonpu BilicbKOBI i,
nepioz 2022—2023 pp. CBIAUUTH PO MOCTYIIOBE BiHOBJIEHHS POOOTH BUKOHABYOI
BJIa/IM. 3HAUHe 3pOCTaHHs (DaKTUYHO BUKOHAHUX IIPOBA/KEHD 1 3aralbHOI CyMU
CTSITHEHDb BKa3y€ Ha BiJIHOBJIEHHST e(DeKTUBHOCTI BUKOHABYOI cry:k6u. Ko Kisb-
KiCTh MPAI[iBHUKIB 3MEHIINIACS POTATOM 000X TEPiofiB, e MOoKe OYTH O3Ha-
KOIO CTPYKTYPHHX 3MiH ab0 TIpoIiecy ONnTUMi3allii KaJpoBUX pecypciB. 3 iHIIOTo
GOKY, 3pOCTaHHS KiJTbKOCTI TIPUIHATHX PillleHb i aKTUBi3alii poOOTH BKa3ye Ha
HaJIe)KHE PearyBaHHs OPTaHiB Ha MOTPeOU CYCIIIbCTBA il YaC BOEHHOTO CTaHY.
Tosk, HaBeseH1 IOKa3HUKYU CBIJIYaTh IIPO Te, 1110 CUCTeMa a/lallTyBasacs /10 BUKJIN-
KiB, a TaKO ITPO MO3UTUBHI 3MiHH, SIKI BKa3ylOTh HA MOKJIMBICTDb BiJ[HOBJIEHHS
cTabiIbHOCTI Iiji Yac KPU3H.

SHUKEHHS KIJTbKOCTI Jep:kaBHUX BUKOHaBINB 3 2018 1mo 2023 p. gemoHcTpye
MOCTYIIOBE CKOpOYeHHst Kaaposux pecypcis [9]. Ile moxke OyTu pesysbraTom
OI0/IKETHUX 0OMesKeHb, CTPYKTYPHUX pedopM abo IHMIMX 30BHINIHIX (aKTOPiB.
3 iHmoro 6OKy, KiIbKICTh 3aBepIieHnX i (PaKTUIHO BUKOHAHUX TIPOBA/KEHD 3PO-
cTae ycymneped ckopoueHnnio nepconany y 2023 p. Ile cBigunTh mpo aganTaiiio
CHCTEMU JI0 HOBUX YMOB BOEHHOTO CTAHY Ta TABUIIEHHS e(heKTUBHOCTI poOOTH
BUKOHABYOI CJIy:KOM, IMOBIPHO, 3aB/SKN 3MiHAM y 3aKOHOJIABCTBI Ta BIOCKOHA-
JICHHIO TIPOIIE/Typ. 3POCTaHHST KiJIbKOCTI 3aMUTiB Ha TPUMYCOBE BUKOHAHHSI, 0CO0-
qmuBo B 2023 p. ykasye Ha 30i/bIeHHs] MOTPeOr Y BUKOHAHHI CYZIOBHUX PillleHD,
110 MO’Ke OyTH MOB’SI3aHO 3 €KOHOMIYHIMM TPYAHOIIAMU ITijl YaC BOEHHOTO 4Yacy.
YHac1iok BiliHM 3poc/ia KiJbKicTh TpoOieMHUX OOPriB 1 cTArHeHHs 3a6oprosa-
HOCTeM, BOJHOYAC 1€ CTBOPUJIO TTEPETKO/IN JIJIST TIPOIlecy ieHTHdiKallii MaitHa Ta
00MeXMIIO OCTYI 10 peecTpiB. Ile mijBuIye 3HAYEHHST HAIBHOCTI e(DEKTHBHUX
MeXaHI3MIB JJIs1 3aXMCTY IIpaB KPEIUTOPIB HABITh Y KPU30BUX CUTYaIlISIX.

3MiHM B CTPYKTYPi 3allUTIB CBiT4aTh MPO Te, MO MPIOPUTETH Ta yBara rpoMa-
CbKOCTI 3MIHUJIKCS 10JI0 AISJIbHOCTI IeHTPAJbHUX OPraHiB BUKOHABYOI BJAJIN.
[Te mizkpecaoe 3HAYYIICTh 3arajJbHOHAIIIOHAJIBHNAX MTATAHb 1 POJIb JIepKaBHUX
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opraHiB y 3abe3redeHHi JOCTYITy J0 MPaBOCY/JIs i yac BifiHU. 3MiHU B 3aKO-
HO/IaBCTBI, CITPSIMOBAHI Ha 3aXMCT COIIAIbHO BPa3JIMBUX TPYII, BOJHOYAC MOKYTh
YCKJIQIHIOBAaTH BUKOHAHHS Cy/I0BUX pilieHb. [lonpu 3HauHi BUKJIMKY, BUKOHABYA
caysk06a 3MOIJIa aJalTyBaTUC 0 HOBUX YMOB, YaCTKOBO BiZIHOBUBIIN CBOIO eek-
TUBHICTh Y BUKOHAHHI PillleHb, 1[0 CBIYUTH PO CTIMKICTh CUCTEMU Ta IIOTPedy
B TIO/IAJIBIIIOMY BJIOCKOHAJIEHHI MeXaHi3MiB MPUMYCOBOTO BUKOHAHHSI.

Ilpasosuii ananiz npumycosozo suxonanna piwens y CIHIA ma Himeuuuni
3 YpaxyeannHam 6nauey 60€HHUX KOHPIIKMIG

Y Cnonyuenux Illtatax AMepuKyM BUKOHAHHSI Cy/JOBUX PillleHb 3iHCHIOETHCS
Ha PiBHI KOKHOTO OKpeMoro mraty. /lJist Toro, mob pileHHs Cy/y, yXBajieHe
B OJIHOMY IIITaTi, HAOPAIO CUJIM B IHIIIOMY, BOHO TIOBHHHO TPOUTH TIPOIELYPY
Jeramizanii. Y pisHuX mrratax el mporec Moke BiOyBaTHCS depe3 TMOAaHHs
M030BY Ha pilieHHst ab0 MIIXOM peecTpaiiiiitioi mpouexypu [16].

Y CHIA dyHKIliOHY€E KiJIbKa OPTaHiB, BiIMOBIIAJIbBHUX 34 IPUMYCOBE BUKOHAHHS
Cy/IOBUX pillleHb, 30KpeMa:

1. Cayxb6a denepalbHuX MapliaiiB, MO € MiApo3aijaom MiHicTepeTBa I0CTH-
mii CIHIA i naiictapimum ¢enepasbHUM TTPABOOXOPOHHUM areHTcTBOM. Bona
CKJIQJIAETBCA 3 JIEB’STHOCTO YOTUPHOX MapINajiB (110 OHOMY [T KOKHOTO (befie-
PaJIbHOTO CY/IOBOTO OKPYTY), MOHAJ IBOXCOT MiJPO3/IiJIiB, TPhOX MiKHAPOIHUX
MIPE/ICTABHUIITB Ta TIOHA]] IT'SITh TUCAY TTOMIYHUKIB MapinasaiB. OcHoBHA GyHKILISA
i€l cays;kOM — BUKOHAHHS HaKasiB i posnopsipkeHb (depepanbHux cymis. Jo i
000B’s13KiB HaJiesKaTh: 3abe3mmeyeHHs O6e3mekn (eaepaabHUX CyI0BUX OPraHiB,
3aTpMMaHHS BTiKayiB, IepeMillleHHs YB'I3HeHUX, OpraHisallisi IporpaMu 3axXucTy
CBIJIKIB Ta MMOBepHEHHS (DIHAHCOBUX PECYPCiB, O/IeP;KAHNX HE3AKOHHUM IIJITXOM
[17].

2. Cauyxba mepudis, BiANMoOBifaibHa 3a BUKOHAHHS PillleHb CYAiB IITaTiB.
[Mlepucdu € mepraBHUME CIYKOOBISIMU i BUKOHYIOTH ITEPEBA’KHO TTPABOOXO-
poHHi (yHKIIII.

3. Cayxba cyoBUX BUKOHABIIIB OKPY’KHOI CY/IOBOI BJIa/H, SIKa 3aiiIMAETHCST BUKO-
HaHHSM pillleHb MeBHUX KaTeropiid, HapUKJa/[ 111010 HeJOYIIeHHs TUCKPUMIi-
HaIlii 3a 03HaKoto crarti, Tomio [18].

4. IlpuBaTHI KOJIEKTOPCHKI areHTCTBA, 10 3iHCHIOIOTh CTATHEHHsS OOPIriB K /10
CYIOBOTO, TaK i ICJIsI CYZ0BOr0O po3riisay. Po60Ty TakMX KOMIIaHIl PeryJioioTh
(hbenepasbhi Ta AepskaBHI 3aKOHU, TaKi K 3aKOH IIPO CIIPaBEJINBY MPAKTUKY
CTSTHEHHsT GOPriB, 3aKOH TIPO 3aXUCT IPUBATHOTO KUTTS Ta CTaHIapT CTATHEHHS
6opriB yepes MO30BKM Ha OCHOBI (heepanbHOro mpasa. [TocayraMu KOJIeKTOPChKUX
areHTCTB KOPUCTYIOThCS K MPUBATHI 0coOM Ta iX aJBOKaTH, Tak i JepKaBHI
opranu. /lesgki KOJEKTOPCbKI KOMIIaHil MAalOTh BJIACHUX CJIYMX-a/IBOKATIB, SIKi
MOKYTb BIIUBATH Ha KpeAUTHUN perdtunr [19].
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3HavHa YacTHHA pillieHb (erepaabHUX CY/iB MIOA0 CTATHEHHsT OOPTiB BUKOHY-
E€TBHCS 32 PaXyHOK KOIITIiB CTPaXOBUX KOMMaHiil. ButpaTu, mos’si3aHi 3 AisJIbHICTIO
BUKOHABIIIB, HAJIEXKATh /10 CY/IOBUX BUTPAT 1 KOMIIEHCYIOThCS 32 PaXyHOK (iHaH-
ciB 6opsxHuKa [20].

byno neranphinte posrasnyTo pocsing CIIA y chepi BUKOHABUOTO TTPOBAIZKEHHST
B yMoBax BoeHHoTo ctany [21]. ¥ Cnoayuenux Illtatax AMepuku 3axucT mpaB
BilICbKOBOC/IY KOOBIIIB Ta IXHIX ciMeil 111/ yac BOEHHUX KOHMJIKTIB ab0 Ha3BH-
JallHUX CUTYaIliil 3a06e3MedyeThest Hacamrepe] 3aKOHOM PO MUBILIBHY T0MOMOTY
BilicbkoBoCy:KO0BIsIM [11]. Tleit 3akoH Hasae BilicbKOBOCITY:KOOBISIM TI€BHI
MJIBIY Ta rapaHTil, BKIOYAI0Y 0OMEKEHHS MIO/I0 CTATHEHHS 3a60ProBaHOCTEN,
abu 1aTv IM 3MOTY 30CepeUTIC Ha BUKOHAHHI CBOIX BiiicbKOBUX 000B’SI3KiB, He
Bi/IBOJTIKAIOUMCH Ha IUBIJIbHI CIIPaBU. 3aKOH IIPO IUBIJIBHY JOIMOMOTY BiliChKO-
BOCJTY’KOOBIISIM Tiepesdadae MOKINBICTD BCTAHOBJIEHHST MOPATOPIIO HAa CTSTHEHHS
3 BiliCbKOBOCJIYKOOBIIIB Ta IXHIX ciMell, SIKIIO0 iX (hiHaHCOBE CTAaHOBUIIE CYTTEBO
HOTIPIIMIOCS BHACIOK BilicbKOBOI cay:kOu. Ile MoKe BKJIIOYaTH BiZICTPOUKY
crutati 6OpriB, 3HUKEHHST IPOIIEHTHUX CTaBOK, a TAKOXK 3aXUCT BiJl BUCEJIEHHS
Ta BTpartu MaiiHa. Kpim Toro, 3akoH 0OMeKy€e MaKCUMAJIbHY ITPOIEHTHY CTaBKY
3a KpefnTaMu Ta iHIMME OOProBUME 3000B’sI3aHHSIMU BiICHKOBOCJTYKOOBIIIB /10
6 % piuHKX M yac X akTUBHOI cary»kOu. [1JIst 11bOTO BiiiCbKOBOCTYKOOBEIh TOBHU-
HEH TOBIIOMUTH KPEAUTOPA IIPO CBOIO BilICHKOBY CIy:kOy Ta HajaTH BiAMOBimHI
nokyMmenTu. KpimM TOro, 3aKoH 103BOJISIE BiHCHKOBOCIYKOOBISIM TTPU3YITHHATH
CY/IOBI TIPOBAIFKEHHS, SIKIIO iX BiiChKOBA CJIy;KOa MEPEITKoIKAE X ydacTi y mpo-
reci. Takok 3aKOH PO MUBLIBHY JOMOMOTY BifiChKOBOCIY/KOOBIISIM JIO3BOJISIE
3YNHMHATHA ab0 CKAaCOBYBaTH BUKOHAHHS CYIOBUX PillleHb, apemT abo CTSTHeHHS
MaliHa BiliCbKOBOC/IY;KOOBIIS, KO Ha IX 37aTHICTh BUKOHYBATH IIi PillleHHS
CYTTEBO BILIMBAE BiiichbKoBa ciryxkba. Y pasi HeoOXigHOCTI ayist 3abe3rnedeHHs
HarioHabHOI Gesmexn, ypsia CIIIA moske oOMeKyBaTh ZOCTYIT 10 iH(GOpMaItii Ta
MaitHa O0P/KHUKIB, BKIIOYA0UYH BificbKOBOCTYKOO0BIIIB. O/iHAK, Taki 0OMeKeHHSsT
MatoTh OyTH OOIPYHTOBAHMUMMU Ta MIPOMOPIIIHHUMHU METi, SIKY BOHM MEPECTiIYIOTh.

Xoua ocHOBHa yBara 3aKOHY TIPO IHBIJIbHY JOTIOMOTY BiliCbKOBOCJIYKOOBIISIM
[11] npuaingeTbesa 3aXUcTy BiliCbKOBUX, 3aKOH TaKOX MICTUTH IOJIOXKEHHS, 1110
BILJIMBAIOTh Ha BUKOHABYE MPOBA/KEHHS IIO/I0 IIUBIIBHUX OCiO B yMOBaX BOEH-
HOTO CTaHy. 3aKOH TIPO IUBIIbHY JOMOMOTY BiliCBKOBOCIY;KOOBISIM JIa€ CyIaM
MPaBO TIONTUPIOBATH JIEsIKi 3aX¥CHI MOJOKEHHS Ha 0Cib, SKi € CriBOOPKHIKAMU
abo Topy4uTeasIMU BilichbKOBOCTY;KOOBIIIB. Ile o3Havae, 1Mo cya Moke BiacTpo-
YUTH BUKOHAHHS PillleHHsT a00 3MEHIINTHA PO3MIp IJIATEKiB /IS IUBIIBHUX 0Ci0,
AKIIO iX (hiHAHCOBE CTAHOBUIIE CYTTEBO MONIPIIMIOCS YePe3 BICHKOBY CIIyKOY
iXHBOTO cHiBOOPKHIKA a00 HopyunTesst. Y mepio]] Aii BOEHHOro cTany abo y pasi
HaazBudaiinoi curyartii ypsia CIIIA mMoske oOMeRyBaTH CTSTHEHHS 3 ITiIIPH-
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€MCTB, sIKi BUKOHYIOTH JIepsKaBHi 3aMOBJIeHHsT y cepi oboporu. Lle cripsimoBato
Ha 3abesneyeHHs OesnepebiiiHol PoOOTH IUX MiANPUEMCTB Ta BUKOHAHHS HIMUI
BasKJIMBUX 3aBJIaHb JJIsS HAI[IOHAJIBHOI Oe3meKkn. Y AesSKUX BUIAAKAX CYI MOXKE
3ynmuHUTH 60 0OMEKUTH BUKOHABYE MTPOBAKEHHST MO0 IIMBUILHUX OCI0, SIKIIO
BOEHHUII cTaH ab0 HaA3BUYaiiHA CHUTYyaIlisi CyTTEBO BIUIMHYJW Ha 1X 37aTHICTD
BUKOHYBaTH CBOI 3000B’s13aHHs. KpiM 3a3HaueHUX BUINE MOJIOKEHb, 3aKOH TIPO
IUBLIBHY JOIMOMOIY BiiiCbKOBOCIY:KOOBISIM TaKOK MICTUTh iHIII HOPMH, SIKi
MOJKYTh BILTUBATH Ha BUKOHABYE MTPOBA/KEHHS 1II0/I0 IIUBIIBHIX 0CiO B yMOBax
BOEHHOTO CTaHY.

[TosoxeHHsT 3aKOHY TIPO IUBLIbHY JOMOMOrY BilichKoBOCKYkO0BIsAM [11] crpsi-
MOBaHi Ha 3abe3IeYeHHsT CIIPaBeJIMBOCTI Ta BpaxyBaHHs 0COOJUBUX 0OCTaBUH,
MOB’sI3aHMX i3 BifiHOW abo HaasBuuaiinoto cutyariiero. locsing CIIA y chepi
BUKOHABYOTO MPOBA/PKEHHST B YMOBAX BOEHHOTO CTaHY /IEMOHCTPYE BaKJIUBICTh
KOMILJIEKCHOTO TiAXOY /[0 3aXUCTY TIpaB BiliChKOBOCTY;KOOBIIIB Ta IXHIX CiMeil.
3anpoBasKeHHsI MOPATOPil0 Ha CTATHEHHS, 0OMEKEHHS MPOIEHTHUX CTaBOK,
3aXUCT BiJl BUCEJIEHHSI Ta MOKJIUBICTD MPU3YTITUHEHHS CY/J0BUX MPOBAKEHD €
e(eKTUBHUMU IHCTPyMeHTaMK 3a0e3redeHHs (piHaHCOBOI CTabiIbHOCTI Ta COLli-
QJIBHOTO 3aXUCTY Ii€1 KaTeropii rpoMajIsiH.

Ak innry eBporeiicbky Kpainy poarisinemo Himeuunny, nmpoanasidyemo ii 10CBijL
B a/IMiHICTPATUBHO-TIPABOBOMY PeTyJIOBaHHI BUKOHAHHS CYJOBUX pillleHb Ta
pileHp iHIKUX opraniB. MexaHi3M IMPUMYCOBOrO BUKOHaHHS pinieHb y Himeuunni
BU3HAYAETHCS IIUBIJIBHO-TIPOIIECYAJbHUM 3aKOHOJABCTBOM, 30KpeMa KHUTOM0 8
«Bukonasue nposBakenHs» HiMelrbKoro nMUBLIBHOTO YJI0KEHHS, TPUHHITOTO
1 mumag 1896 p. [22].

Y HimeuunHi cy0Bi BUKOHABII, J€psKaBHi CJIy:KOOBIl, BUKOHYIOTH TIPUMYCOBE
BUKOHAHHS CYZIOBUX pillleHb Ta IHIIUX pilieHb. PeectpaTopu 1boro cymy, siKi
MaIOTh IIPaBO BUKOHYBATH PillleHHS Cy/y Ha IijICTaBi clieliaabHoro cepTudikary,
6e3mnocepeiHbo 3/IHCHIOITH BUKOHaBYE TIpoBapkeHHst [23]. TosoBa Buroro peri-
OHAJIBHOTO CY/y Ta K€PIBHUK OKPYKHOTO CY/ly TPU3HAYAIOTh CYZIOBUX BUKOHAB-
1iB. HimelrbKi cy10Bi BUKOHABII MalOTh Jiep;KaBHI ITOBHOBAYKEHHS Ta BiIIIOBITHUI
aZMiHicTpaTUBHO-TIpaBoBuil craryc [24]. ¥ Himeuunni cucrema mpumMycoBOTo
BUKOHAHHS CKJAJAETHCS 3 CY/iB, CYJIOBUX BUKOHABIB i CIyKOU 3eMeJIbHOTO
kazacTpy. KokeH i3 1[uX opraHiB Ma€ NOBHOBR)KEHHS ITPUMYCOBOTO BUKOHAHHS
pimrens. CTsryBad Ma€e MpaBO 3BEPHYTHUCS IO OY/Ib-sIKOTO IEPIKABHOTO OPraHy
B 3PYYHUI JIJIs1 HHOTO Yac i BUPIIINTH, SIK BUKOHYBaTH pitieHHst [25].

Y HimeuunHi cyj0BUii BUKOHABYMIT OpraH MOBWHEH IATPUMYBATH T0OPOBIiIbHE
Ta MIBUJKE BUKOHAHHA. JIKIIO BUKOHABEIb HE MOJKe 3HANUTU MallHa, HAJIEKHOIO
GOPIKHUKY, Ha sIKe MOKe OyTH 3BepHEHE CTSATHEHHs, a OOPKHUK J0Be/E, M0 BiH
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MOZKe OTLJIATUTH OOPT Y HANKOPOTIIHIA CTPOK, TOOTO MPOTSTOM TIECTH MICSIIiB, 1O
YacTUHAX, TO BUKOHABEI[b TPOBOJIUTDH CTATHEHHS YaCTUHAMM, SKIIO TTPOTHU I[bOTO
He 3anepeuye kpeauTop. Kpim Toro, sKino 60p:KHUK 3000B’3yE€ThCST BUILIATUTH
GOPr TPOTSTOM OZHOTO POKY, CYJOBUIT BUKOHABEI[h MA€E TIPABO BiJKIACTH peaJi-
3aIlif0 apelToBaHOrOo MaliHa. Y BUIAJKY, SKIIO OYiKyBaHa cyMa Bijl peasisarliii
Ipe/IMeTiB, 3BePHEHUX JI0 CTSITHEHHS, TIePEeBUIIIUTD BUTPATH ITPUMYCOBOTO BUKO-
HaHHsI, 3BEPHEHHS CTATHEHHST Ha MailHO GO KHMKA B3araJi He MPOBOAUThHCS [26].

I3 HaBezeHOTO BOaYaeThes, 110 3akoHoAaBcTBO Meneparnsroi Pecrybriku Himeu-
YUHA II0JI0 MPUMYCOBOTO BUKOHAHHSI /10 OOPsKHUKIB jiysKe JosiibHe. O[HaK BapToO
3a3HA4YMTH, 110 Q/IMIHICTPATUBHUN IPUMYC BCe K ICHY€E B /IMIHICTpaTUBHO-TIpaA-
BOBOMY peryJioBaHHI J0ocaipKyBaHol cepu. Tomy, SKIO Cy/10BUiI BUKOHABEIIb
XOue Ji3HATHCS [IPO MaTepiajibHe CTaHOBUIIE OOPKHUKA, OOPKHUK 30008’ sI3aHMiA
HaJIaTh oMy BcIO iH(opMallifo mpo Bee, 10 Y HbOTO €, BKIIOUYHO 3 MaiitHoM. Ko
GOPIKHUK HaJla€ HermpaBAnuBY iH(GOpMaIliio, Cy0BUI BUKOHABEIlh IIOBUHEH ITOTTe-
peinTy HOTO PO KPUMIHATIBHY BiIMOBIAANBHICTD [27].

Y HimeuuuHi cy0Bi pillleHHS, K1 MAJSATAIOTh TPUMYCOBOMY BUKOHAHHIO,
MOXKYTh OyTH OcKapskeHi mpoTsarom 30 pokiB. K0 OGOPKHUK € HEIIaTOCIPO-
MOXHUM Ha MOMEHT BUHECEHHS PillleHHs CY/y, HOTO MaTepiajbHe CTAaHOBUIIE
MOJKe TOKPAIIUTHICS Mi3Hile i micas 1bOoro CyaoBe pillleHHs MOxe OyTH pea-
JgizoBaHe. TakuM 4YMHOM, HiIMeIlbKe 3aKOHO/JABCTBO ITPO BUKOHAHHS CYJOBUX
pillieHb i pillleHb IHITMX OpPraHiB AysKe A0Bipsie 6opskHukam. Ha wamry maymKy,
BIIPOBA/I)KEHHS aJIMiHICTPATUBHO-IIPABOBOTO PETYJIIOBaHHA y cdepi BUKOHAHHS
piters Himeuunnu B Ykpaini Oyze HeeeKTUBHUM, OCKIJIBKU IPUXUJIbHICTD
JI0 TIPUMYCOBOTO BUKOHAHHS MOKe IPU3BECTU /10 KOPYHIINHUX 3JOBKUBAHb,
a BPaxOBYIOYM MEHTAJbHICTh YKPAIHI[IB, MOXKHA ITPUITYCTUTH, 10 CUCTEMA MPHU-
MYCOBOTO BUKOHaHHS MOke OyTH HeedeKkTnBHOW [28].

Himernbka mpaBoBa cucTeMa, Xoua i He 3a3Hajia 0e31M0CcepeIHbOr0 BILUINBY BOEH-
HUX JIifl y HOBITHIH icTOpil, Ma€ MeXaHi3MU aJianTailii 10 HaJI3BUYAHUX CUTYaIlil,
BKJIIOYAIOUU Ti, IO MOKYTb BUHUKHYTH IIi/l 4ac BoeHHoro crany. I{i mexaniamu
nepeadadaoTh MOKJIMBICTH 0OMEKEHHsT a0 MPU3YITUHEHHST BUKOHABYOTO TIPO-
BaKEHHST JIJIsT 3a0€31eYeHHsT TPOMAJICHKOTO TIOPSIIKY Ta Oe3MeKn, a TAKOK 3aXM-
CTy TIpaB TPOMAJSIH Y CKJIaIHUX yMoBaX. Bonu mepembaveni, 30kpeMa, B AKTi
PO MPUMYCOBHUI ayKIliOH Ta BUKOHaBYe NMpoBajkeHHA [12], axuil mo3BoJise
obMeskyBaTH ab0 MPU3YIMHATH BUKOHABYE TPOBAKEHHS /Uit 3a0e3IeUeHHS
TPOMAJICHKOTO TIOPSIIKY Ta OE3MEKH, a TAKOK 3aXUCTY MPaB TPOMAJISTH Y CKJIIaI-
HUX YMOBaX. AKT IIPO IPUMYCOBUII ayKIIIOH Ta BUKOHABYe IIPOBA/KEHHS HA/lA€
YPSILY MOJKJIUBICTH BCTAHOBJIIOBATH OOMEKEHHS 1[O/I0 CTSATHEHHS 3 MEBHUX
KaTeropiii GOP;KHUKIB Ta BU/IB JOXO/IB Ta MaiiHa IIij yac HaA3BUYANHUX CHUTY-
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arfiii. Ile Moke BKJIIOYATH: MOPATOPiil Ha CTATHEHHS, OOMEKEHHS CTATHEHHS
3 MEBHUX BU/IB JOXO/iB, OOMEKEHHSI CTATHEHHS 3 IIeBHUX BUAIB MaliHa. Ypsij
MOJKe 3aITPOBAIUTU TUMYACOBUII MOPATOPiii Ha CTATHEHHS 3 MEeBHUX KaTeropii
GOPYKHUKIB, HATIPUKJIAJ], THX, XTO TIOCTPa’K/aB BiJl HAA3BUYAITHOI cUTYyaIlil ab0 Yme
(binaHCOBE CTAHOBWIIE CYTTEBO MOTIipIIocss. MoKyTh OyTH BCTaHOBJIEH] 0OMe-
JKEHHSI OO0 CTATHEHHS 3 COLIaJIbHUX BUILIAT, IEHCIN, JOMOMOIH 110 0e3pobiTTIO
TOIIO, 3 METOIO 3a0e31eUeHHsT MiHIMaIbHOTO PIBHST JKUTTSI TPOMAJISIH Y CKJIQJHUX
yMOBax. YpsiJl TaKOK MOKe OOMEKUTH CTATHEHHs 3 MaiiHa, HeoOXiIHOro s
3a0e3IeyeH sl JKUTTEMISIIIBHOCTI OOPKHIKA ab0 Horo ciM’l, HAIPUKIIA, JKITJIa,
MIPEIMETIB JIOMAITHBOTO BJKUTKY, TPAHCIIOPTHHX 3ac00iB TOMO. Y pasi HeoOXiaHO-
cTi 151 3a6e31eYeHHs TPOMAIChKOTO MOPSIIKY Ta 6e3eKu, AKT PO IPUMYCOBUI
AyKIIiOH Ta BUKOHABYE MTPOBA/KEHHSI I03BOJISIE TAKOK 3YIIMHUTH 260 OOMEKUTH
BUKOHaBYe IPOBAKEHHS MO0 MEeBHUX KaTeropiil crpas abo GopskHukis. Ile
MOsKe OYyTH 3aCTOCOBAHO, HANPUKJIAMA, Y BUIMAAKaX, KOJU BUKOHAHHS PillleHHS
MOKe TIPU3BECTH JI0 COIIAbHUX 3aBOPYIIIeHb ab0 3aTPOKY€E JKUTTIO Ta 3[0POB’T0
rpoMajisiH. Y HaJA3BUYAWHUX CUTYAIisIX YPsA MOXKe 0O0MeXyBaTh TOCTYII /10
indopmallii Ta MaiiHa GOPKHMKIB, AKIIO 11e HeoOXiAHO A/ 3a0e3redeHHsT IPOMa/l-
CBHKOTO TIOPSIIKY Ta Oe31eKH, ajie TaKki 0OMeKeHHsI MaloTh OyTH OOIPYHTOBaHUMHU,
MPOTIOPIIITHUMY Ta He TIOPYIIYBAaTH OCHOBOIIOJIOKHI TIpaBa JoAnHU [8].

Himenpkuii 1ocBig, BTiJieHnit B AKTI TTpO IPUMYCOBHI ayKIliOH Ta BUKOHAaBYE
npoBa/iKeHHs [12], 1eMOHCTPYE THYYKUN TI/Xi/L 10 PeryJIioBaHHs BUKOHABYOTO
MPOBA/KEHHS B YMOBAaX HA/[3BUYAWHUX CUTYaIllil, BKIIOYAIOYN BOEHHUI CTaH.
3aKOHOMABCTBO JIO3BOJISIE YPsIy OTEPATHBHO pearyBaTh Ha 3MiHW 0OCTaBUH
Ta 3alPOBAKyBaTH HEOOXiHI 0OMesKeHHs /st 3a0e3TeueHHsT TPOMaJIChKOTO
HOPsiZIKY Ta Ge3MeKH, a TaKOK 3aXKCTy 1mpas rpoMajisiH. OHAK BaKJINBO 3a3Ha-
YUTH, 10 OY/Ib-sIKi 0OMEKEHHS IIPaB IPOMa/IsiH, BKJIIOYAOUn 0OMeKeHHs y cdepi
BUKOHABYOTO MPOBAKEHHS, MAIOTh OYTH OOTPYHTOBAaHUMU, TIPOMOPITIAHIME
Ta TuMyacoBuMu. Himeuyunna, gk unen €sponeiicbkoro Coio3y, 10TPUMYETHCS
MIKHAPOJIHUX CTaH/apTiB y cepi 3aXUCTy MpaB JIOAUHU Ta BUKOHAHHS CY/I0BUX
pillieHb HaBiTh Y KPU30BUX YMOBax. lle cTocyeTbes K MPUHITUITY BEPXOBEHCTBA
mpaBa, Tak i 3abe3revyeHHsT HAJEeKHOIO BUKOHAHHS CYZOBHUX PillleHb y HaJ3BH-
yaiinux cutyainisix. Hanpuxiazn, 3actocyBanHs HOpM EBpOTENChbKOI KOHBEHITI
3 TIpaB JIOAMHU Ta MPOTOKOAIB /10 Hei [10], pintens €Bporeiicbkoro cyny 3 mpas
JIIOJIMHU BILIMBAE HA a/IallTallifo HAIlIOHAJIBbHUX TTPABOBUX HOPM Y Bi/IIIOBiZb HA
BoeHHI ab0 Haj3Buuaiini obcrasunu. lle o3nauae, 1110 HABITH IMiJ YaC BOEHHOTO
crany HiMeuunHa 3060B’s13aHa IOTPUMYBATHUCh MIKHAPOIHUX CTaHAAPTIB 3aXUCTY
paB OOPIKHUKIB.

L[]IH II00JIaHHA HaBE€AE€HUX BUIILE HpO6JI€M Ta Hi,ZIBI/IH_IeHHH eq)eKTI/IBHOCTi
BUKOHaBYOI'0O MPOBA/JI’KEHHA B YMOBAaX BOEHHOTO CTaHY 6y.HI/I SaHpOHOHOBaHi
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HACTYIIHI peKOMeH/ iallii. 30KpeMa, Y/IOCKOHAJIEHHS 3aKOHO/IaBCTBa, 1 poBizallid,
MOCUJIEHHSI KOHTPOJIIO Ta TiABUINEHHs KBasiikallii BAKOHABIIB, MiKHApOIHA
criiBrpaiid, indopmariiiina miaTpuMKa Ta KomyHikailig. [locTiiiHriT MOHITOPUHT Ta
aHaJIi3 MPAKTUKU 3aCTOCYBaHHS 3aKOHO/IABCTBA JIACTh 3MOTY BUSBJISATH HENOJIKA
Ta BHOCUTH HeOOXiAHI 3MiHM 711 3abe31eyeHHs] OaJaHCy MiK 3aXMCTOM TIPaB
OGOPKHUKIB Ta iHTepecamu cTsATyBadiB. Cepesl 3aIPOITOHOBAHKX 3aXO0/IiB MOKHA
BUOKPEMUTH YiTKe BU3HAUEHHSI KaTeropiil OOp:KHUKIB, SIKi IiAMagafoTh i Iifo
MOpPaTOPit0 Ha CTATHEHHS, Ta KPUTEPIIB /71T MOTO 3aCTOCYBAHHS, BCTAHOBJIEHHS
YITKUX CTPOKIB JIii MOPATOPIiIO Ta MPOILELyPH HOTO TIPOAOBKEHHST aO0 CKacyBaHHS,
nepesOaYeHHs] MEXaHi3MiB KOMIIEHCAIlI] CTATyBaYaM 3a 3aTPUMKY BUKOHAHHS
CY/IOBHIX PillleHb, a TAKOK CTBOPEHHST CIEIHAIbHUX TTiIPO3IIIIB a00 TIPOIIEY]P st
PO3TJIFLY CIIPaB, MMOB’SI3aHUX 13 BUKOHABYUM ITPOBA/I)KEHHIM B YMOBAX BOEHHOTO
CTaHy.

[Topanbinmii pO3BUTOK eJIEKTPOHHUX CEPBICIB Ta OHJIAWH-IHCTPYMEHTIB, TaKUX SIK
eJIEKTPOHHUI 0OMIH JIOKyMEHTaM¥, OHJIAlH-ayKI[IOH! Ta JOCTYII JI0 JIePKaBHUX
PEECTPIB, CIPUATHME TiIBUIIEHHIO e(heKTUBHOCTI Ta MPO30POCTi BUKOHABYOTO
MPOBA/KEHHS, HABITh B YMOBaX 0OMEKEHOTO JOCTYIY 10 (DISUYHUX PeCypciB Ta
ycTaHoB. [le Moxke BKJIIOYATH CTBOPEHHS €MHOI €JIeKTPOHHOI CUCTEMU BUKOHAB-
YOTO MPOBAKEHHS, sTKa 3a0€31MeYnTh MBUIAKUIN Ta 3PYyUHII JOCTYT /10 iH(hOopMa-
1ii PO BUKOHABYI MPOBAJKEHHS JIJI BCIX YYaCHUKIB TPOIIECY, BIPOBAKEHHS
eJIEKTPOHHUX TOPTIB /s peajizaliii MaiiHa GOPKHUKIB, 1[0 MiABUIIUATH IIPO30-
picThb Ta e(eKTUBHICTH I[HOTO TIPOIIECY, @ TAKOK BUKOPUCTAHHSI TEXHOJOTIH MITyY-
HOTO 1HTEJIEKTY i MAITMHHOTO HABYAHHS TSI AaHAI3y BEJUKUX OOCSTIB TaHUX
Ta BUSIBJIEHHSI IIPUXOBAHOTO MaiiHa GOpKHMKIB. TT0TPIGHO TOCHINTH KOHTPOJIb
3a JUSUIBHICTIO JIepsKaBHUX Ta MPUBATHUX BUKOHABIIIB, 3a0e3meunTi eeKTUBHI
MeXaHi3MM PO3TJISIY CKapr Ha iX /i1, a TaKOK MPOBOIUTH PETYJIIpHEe HaBYaHHS Ta
mifBUIIEHHS KBaTi(hikallil BUKOHABIB 3 ypaXyBaHHIM 0COOJIMBOCTEN BOEHHOTO
crany. /lo nepesiky peKkoMeH/IaIliil BXO/SATh BIPOBA/IPKEHHS CUCTEMU OIlIHIOBAHHS
JUSITBHOCTI BUKOHABI[IB HA OCHOBI KIJIBKICHUX Ta SIKICHUX ITOKAa3HUKIB, CTBOPEHHS
He3aJIe’KHOTO OpraHy JJisl PO3IJISly CKapr Ha /il BUKOHABIIIB, a TaKOX IpOBe-
JICHHSI PEeTyJISPHUX TPEHIHTIB Ta CeMiHapiB /11 BUKOHABIIIB 13 MUTaHb TPABOBOTO
peryJIoBaHHS BUKOHABUOTO MPOBA/IKEHHSI B YMOBAaX BOEHHOTO CTaHY.

PosBuTok MiskHapoHOi criBIpalli y cgepi BUKOHABUOTO TTPOBA/IKEHHS € BaXKJIN-
BUM KPOKOM JIJIst 3a0e31edeHHs] BUKOHAHHST CYJOBUX PillleHb, BAHECEHUX B OHiil
KpaiHi, Ha TepuTOpil iHIINX [ep:KaB, a TAKOXK CHPUITHME OOMIHY HOCBIZIOM Ta
HalKpanuMy MpakTUKaMU, BKIOYAIOUNU y4acTb Y MIKHAPOJIHUX OpraHisalfigax
Ta hopyMax, MPUCBSIYCHUX TUTAHHIM BUKOHABUOTO MTPOBA/I’KEHHS, OPTaHi3allito
CIJIBHUX HaBYAJIbHUX MPOrpaM Ta 0OMIHY JOCBIIOM 3 iHO3eMHUMH KOJIEraMH,
a TaKOX PO3POOKY MeXaHi3MiB B3a€EMHOTO BHM3HAHHSI Ta BUKOHAHHS CYIOBUX
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pitrenp. 3abesneuentst eeKTUBHOT KOMYHIKAIl Mk yciMa yJacHUKaAMU BUKO-
HABYOTO IIPOBA/KEHHS, a TAKOK HaJJaHHs IPOMa/isiHaM JIOCTYITHOI Ta 3p03yMisiol
indopmartiii Mpo 0cOBJMBOCTI BUKOHABUOTO MPOBAKEHHSI B YMOBaX BOEHHOTO
CTaHy CHPUATHME 3MEHIIEeHHIO HAIPY>KeHOCTI Ta IMiJ[BUIIEHHIO /OBIpU /10 CHC-
temu. Ile Moke TiepeibayaTii CTBOPEHHS CIIEIAbHIX 1H(MOPMAIIITHUX pecypciB
Ta rapguux JiHiM A5 HaJlaHHS KOHCYJIBTAIllll rpoMajissHaM i3 NMUTaHb BUKOHAB-
YOTO TPOBAJKEHHS, TTPOBe/IeHHST iH(hOPMaIliMHNX KaMTaHifl s TiABUIEHHS
paBoBOi 06I3HAHOCTI IPOMAJISTH, a TAKOXK 3aJyYeHHsI TPOMaJICHKOCTI 10 0OroBO-
peHHsT i po3pobJIeHHST 3aKOHOABYNX 3MiH ¥ cepi BUKOHABYOTO MTPOBAIKEHHSI.
Peanizaniga nux 3axo/iB AacTb 3MOTY MiIBUMIUTH e(EeKTUBHICTb BUKOHABYOTO
MPOBA/KEHHST B Oy/Ib-sIKiil KpaiHi, 1mo mepeOGyBa€ B yMOBaX BOEHHOTO CTaHY,
3a0e3MeYNTH 3aXUCT MPaB yCiX YYACHUKIB TIPOIECY Ta CIPUSATUME BiIHOBIECHHIO
eKOHOMIUHOI CcTabiIbHOCTI.

BucuoBku

PesysbraTtu nocaifipkeHHs cBiyaTh Mpo Te, M0 eeKTUBHICTh BUKOHABUYOTO
npoBa/ikeHHs B Ykpaini, Himeuuuni Ta CIIIA B yMoBaxX BOEHHOTO CTaHy € Hajl-
3BHYAITHO CKJIaJHOI0 Ta OaraTorpaHHOIO MPOOJIEeMOIo, siKa MoTpedy€e He JINIIe
MPaBUJIBHOTO, a I THYYKOTO TiXOMY, 3/TaTHOTO aJalTyBaTUCS 0 MIBUAKOIJINH-
HUX 3MiH, Ta PETEJbHOTO BpaxXyBaHHS IIMPOKOTO creKTpy ¢daktopis. BiliHa, sk
Ha/[3BUYAiiHA CUTYAIlisl, HEMUHYYE [TPU3BOIUTD JI0 MEBHUX 0OMEKEHb MPaB i CBO-
60/ TpPOMaJIsiH, i cepa BUKOHABYOTO MPOBAKEHHS HE € BUHSATKOM. 3 OJHOTO
60Ky, sep:KkaBa Mae 3a0e3nednTr (YHKIIOHYBAaHHS MeXaHi3MiB 3aXMCTY IIpaB
KPEeINTOPIB Ta BUKOHAHHST CYZOBUX PillleHb, 3 1HIIOrO — BpaxXyBaTh MOTpedn Ta
0OMEsKEeHHSI, 110 BUHUKAIOTh B YMOBaX BOEHHOTO CTaHy, OCOOJMBO IJIsI BPA3IUBUX
BEPCTB HaceJIeHHs.

Anasi3 3aKOHO/IaBYMX 3MiH, BHECEHUX y 3B’A3KYy 3 BOEHHUM CTAHOM, TTOKa3aB,
10 BOHU CIIPSIMOBaHI HacamIiepel Ha 3aXUCT MIPaB COIIaIbHO BPA3JINBUX BEPCTB
HACEJIEHHS], TAKKUX SIK BIHCHKOBOCITYKOOBIII Ta MEIIKAHI[ OKYITOBAHUX TEPUTOPIil
[6]. Taki 3axoau € HeOOXigHUME /i1 30€PeKEHHS COIiaibHOI cTabiIbHOCTI Ta
3aro6iranHs MorJanbIeHHIO T'yMaHiTapHOI KPU3H, CIIPUYMHEHO] BiliHOI0. Baxinso
3a3HAYMTH, 10 TMOAIOHI 3aX0/M 3aXKMCTy MPaB OKPEMHUX KaTeropiii rpoMajisin
B YMOBaX BOEHHOTO CTaHy He € YHIKaJbHUMU [Jis1 YKpainu. Sk miaTBepaunso
nocmimpkennst A.J1. Bopx 11 [29], y CIIA Takox icHye posrajyskeHa cucTeMa
BilICHKOBOTO MTPABOCY/IISA, sTKa BPaXOBYE CHelndiKy cIy:KOM BiliChKOBOCTYKOOB-
1[iB Ta nepegbdadac meBHi 0OMEKEHHS 00 CTATHEHHS 3a00proBaHOCTEN 13 HUX
i/l Yac BUKOHAHHS HUMM CJIY;KO0BUX 0O0B’SI3KiB.

JlocaipKeHHs TOKa3aJIo0, 110 X04a 3aKOHOAaBYl 3MiHN MAlOTh HO3UTHUBHUU COLLi-
aJbHUN e(eKT, 3aXUIa0Yn BPa3anuBi TPYIU i/l Yac BITHU, BOHU CTBOPIOIOTH
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TPYIHOI /IJis1 CTATYBauiB. MopaTopiil Ha CTATHEHHS 3 TAKUX KaTeropii, BpasJiu-
BUX BEPCTB HaCEJIeHHsI, i 0OMEKEHHSI 1010 JOXO/IB, 30KpeMa COLaIbHIX BUILIAT,
MOJKYTh CHPUYMHATH 3HAYHI 3aTPUMKHN a60 HEMOK/JIUBICTh BUKOHAHHS CYIOBUX
pillieHb, 10 HETATUBHO BIJIMBAE Ha TpaBa CTATYBaYiB.

JlocmiIKeHHsST TAaKOK MTOKA3aJI0, M0 BIPOBA/KEHHS €IEKTPOHHOTO OOMIHY JIOKY-
MEHTaMW Ta OHJIAWH-ayKI[IOHIB i3 Mpogaxy MaitHa GOPKHUKIB € HaJA3BUYalHO
BAKJIMBUM KPOKOM, KW MO3UTUBHO BIVIMHYB Ha e(eKTUBHICTb BUKOHABYOTO
MIPOBA/PKEHHSI, CIIPOCTUBIIU Ta 3HAYHO MPUIIBUAIIUBIIN IIPOLELYPY CTSATHEHHS.
[Tudposiszaiis BUKOHABYOTO MPOBAIKEHHS J03BOJISIE MiHIMi3yBaTH OIOPOKpa-
TUYHI TTPOTIEyPU, 3MEHIITUTHU BILJIUB JIOJICBKOTO (haKTOPY Ta KOPYMIIiiiHI pU3UKH,
a TaKoK 3a0e3reynTn OiIbIry MPO30PICTh Ta JOCTYIHICTD iH(bopMAaIIii st BCix
yuacHukiB mporecy. Jlocmimkennsa M. HYemin [30] Takox neMOHCTpyBasu, M0
BITPOBA/KEHHS 1H(OPMAIITHUX TEXHOJIOTIN y CYZ0Biil CHCTEMi MOXKe CYTTEBO
migBUINTA e(eKTUBHICTh CYZOBOTO PO3IJISIy Ta BUKOHAHHSI CYZOBUX PIllleHb,
a TaKOX 3MEHIIUTHU PiBeHb KOPYIIIIi.

JlocmipKeHHsT MiAKPECINI0 BaXKIUBICTh MiKHAPOJHOTO CIIBPOOITHUIITBA Ta
0OMiHY 10CBizioM y cdhepi BUKOHABYOTO MPOBAKEHHS B YMOBaX BOEHHOTO
crany. Biiina B Ykpaini Ma€ riio6aibHi HACTIIKK 1 CTaBUTH TIEpel MizKHAPOIHOTO
CIIJIBHOTOIO HMU3KY HOBUX BUKJIMKIB, BKJIOYAIOYN TTUTAHHS BUKOHAHHS CYOBUX
pillleHb 3a y4acTio oci, siki mepefyBaloTh Ha TEPUTOPIl KpaiH, 10 BOWIOTH, ab0
Ha OKyIOBaHUX TepuTopisx. OOMIH JOCBIZOM Ta HalKpalMMK IIPAaKTUKAMU Mix
KpaiHaMU 03BOJIMTH PO3poOUTH e(PeKTUBHI MeXaHi3MU BUKOHAHHSI CYIOBUX
pillieHb B yMOBaxX BOEHHOTO CTaHy Ta 3a0€3MeYNTH 3aXUCT TPaB YCiX y4aCHUKIB
nporiecy. [lelt BUCHOBOK miATBep/Ky€eThCs nocraipkenuam I Jlansa [31] momo
3abe3redenHsT HAIliOHAIBLHOT Oe3MeK B yMOBaX BOEHHOTO CTamHy, /ie aBTOP BKa3y-
BaB Ha HEOOXIiAHICTH CIBIIpaIlli 3 MisKHAPOAHUMU HapTHEPAMHU JJIsT TOKPAIeHHST
IIPaBOBOTO PETYJIIOBAaHHSI Ta OOMiHY mepeqoBUM MocBifoM. 3okpema, I. Jlansa
HAroJIONIy€e Ha Ba)KJIMBOCTI yyacTi YKpaiHU B MIXKHAPOJHUX OpraHisalfisgx Ta
IHIIlIaTUBAX, CIIPSIMOBAHNX Ha 3MII[HEHHS BEPXOBEHCTBA IIpaBa Ta 3aXWCT TPaB
JIOIMHU B YMOBax 30POIHUX KOH(JIIKTIB.

JlocstikeHHS BUKOHABUOTO TTPOBA/KEHHS B YMOBAaX BOEHHOTO CTaHYy € BayKJIH-
BUM JIJIsT PO3YMIiHHSI TIPABOBUX MEXaHI3MiB, sIKi 320€311e9yi0Th OalaHC MiK 3aXi-
CTOM TIpaB OOPKHUKIB 1 CTATYBaviB y KPU30BUX ymoBax. 3okpema, M. Bepaap
[3] akmenTye yBary Ha BUKJIUKAX, 3 SKUMU CTUKAETHCS CUCTEMA BUKOHABUYOTO
POBaKeHHs B YKpaiHi Iij 4ac BOEHHOro cTaHy. ABTOP IIKPECIIOE HeoOXi-
HicTh mUdpoBizallii MpolleciB yepe3 BIPOBA/KEHHS €JIEKTPOHHUX PEECTPIB Ta
ABTOMATHU30BAHUX CUCTEM JIJISI TiABUIIEHHS e(PeKTUBHOCTI BUKOHAHHS CY/IOBUX
piteHb. BakgnBuM BUCHOBKOM POOOTH € TIOPIBHSHHSI YKPAIHCHKOTO 3aKOHO-
JaBcTBa i3 3akoHoaaBunmMu miaxogamu Himeuunnu ta CIIIA, ki 1eMOHCTPYIOTH
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pisHuUil OajlaHC MIK 3aXHCTOM IpaB OOPKHMKIB 1 MATPUMKOI e(PeKTHBHOCTI
cucremu ctarnennd. [Jocaimxennsa . Xosoauuk ta iH. [4] akieHTye yBary Ha
a/IMIHICTPATUBHO-TIPABOBUX ACIEKTaX /ISJIbHOCTI BUKOHABUYMX OPraHiB ITi/I 4ac
BOEHHOTO cTaHy. ABTOPH ITiIKPECTIOIOTh BaKJIUBICTh CTBOPEHHS Al TUBHOTO
IIPABOBOIO MeXaHi3My, SKUI BpaXxOBY€ 0OMEKEHUI IOCTYII 10 TePUTOPIil, TPyiI-
Houli 3 igentudikanicio Maiina 6OPKHUKIB 1 HEOOXIJHICTH OIEepaTUBHOL ajall-
Tarii 3aKOHOABCTBA /10 HOBUX yMOB. Ili acmekT € 0coOJIMBO BaKJINBUMU JIJIsT
3abe3riedeHHsT e()eKTUBHOCTI BUKOHABYOTO MPOBA/KEHHsS B YKpaiHi, e BOEHHI
il 3HaYHO OOMEXKYIOTh MOKJIMBOCTI JJOCTYITY 10 TIEBHUX PECYPCIB.

H.B. IlleneBep Ta in. [32] po3risigaorh mpodIeMHi aceKTH BUKOHABYOTO TTPO-
BAQ/UKEHHSI B YKpaiHi Ha TJIi BBeJIeHHS BOEHHOTO CTaHy. ABTOPM 3a3HAYaiOTh, IO
BiifHa Mpu3BesIa /10 3MiH y 3aKOHO/IABCTBI, 1110 PeryJIioe€ BUKOHABYE ITPOBA/[KEHHS,
SIKi, X0ua I MalOTh TUMYACOBUI XapakTep, CIIPUIMHUIN 3HIKEHHS e(heKTUBHOCTI
BUKOHAHHS CYA0OBUX pillleHb y Kpaiti. 30KkpeMa, OOpKHUKK OTPUMAJIK [IEBHI TUM-
YaCoBI «IJIBTH», 1110 CTBOPUJIO JIJISI HUX CHPHUSTIUBIII YMOBU 111010 TTOTAllleHHS
60priB. ABTOPH MPOIIOHYIOTh BHECEHHS 3MiH 10 YNHHOTO 3aKOHOIABCTBA, CEPE]T
SIKUX — BBEJIEHHS TIOBHOIIIHHOI CUCTEMHU apelnTy KOIITiB GOPKHUKIB Ta i po-
Bi3alliss BUKOHABYOTO MPOBA/KEHHS, 10 Tiepebadyae aBTOMAaTH30BAHUN apeIiT
KOILTIB Ha AeN03UTHUX paxyHkax Gopsxuukis. S.I. ITokopcbka Ta H.A. Jlyrina
[33] ananmisyroTh HacaiKM BBeJIEHHSI BOEHHOTO CTaHy B YKpAiHi /IS CUCTEMU
MIPUMYCOBOTO BUKOHAHHS CY/IOBUX PillleHb. ABTOPH Bi/I3HAYAIOTh, 1110 TTPUMYCOBE
BUKOHAHHSI BUKOHABYMX JIUCTIB, HAKa3iB, CY/IOBUX PillleHb Ta TTIOCTAHOB 3/IiICHIO-
€THCS SIK opraHamu J[eps;kaBHOI BUKOHABYOI CIy:KOM YKpainu, Tak i IpuBaTHUMU
BUKOHABI[IMU. BOHU 3BepTaloTh yBary Ha Te, IO TMiJl YaC BOEHHOTO CTaHy 6yJIo
NPUIHATO /IBa OCHOBHI 3aKOHO/IaBYi aKTH, SIKi 3MIHUJIM TTPOIE/yPY BUKOHABYOTO
MPOBA/KEHHSI. ABTOPH TaKOXK BUJILISIIOTH MPOOJEMHI TTMTAHHS, SIKi TOTPeOYIOThH
BUPIIIEHHS, 30KpeMa TeXHiuHi MpoOJeMI Ta HEJOTIKH B CHCTEMaxX i peecTpax,
GiJIBII BUTIIHE CTaHOBHMIIE OOPKHUKIB MMOPIBHSIHO 31 CTSTYBaYaMH, a TAKOK 0OMe-
’KeHHs (DYHKIIH iepKaBHUX 1 TPUBATHUX BUKOHABI[B Ta 1X BUHATOPO/IU.

OTtke, pe3yabTaTi 1IbOTO JAOCTIKEHHS Y3TO/KYIOThCS 13 CyYaCHUMU HAyKOBUMU
MiIX0/IaM¥ /IO aHaJIi3y BUKOHABYOTO MPOBA/KEHHSI B YMOBAX BOEHHOTO CTaHY.
[Tponosutii moao mudposisallii mpoiieciB, yA0CKOHATIEHHS 3aKOHO/IABCTBA Ta
MiZIBUIIEHHS KBasi(ikailii BUKOHABIIB MOKYThb CJYTYBaTH OCHOBOIO I PO3-
POOJIEHHS TPAKTUYHUX PEKOMEH/IaIlil, siKki 3abe3neyaTh eeKTuBHE (DYHKITIOHY-
BaHHS CUCTEeMU BUKOHAHHS CY/IOBUX PillleHb HABITh Y KPU30BUX YMOBAX.

[ocaipkeHHs BUKOHABYOTO MTPOBA/IPKEHHSI B YMOBaX BOEHHOI'O CTaHy B YKpaiHi,
CIIA ta Himeuunni majso 3MOTy BCTAaHOBWTH, 1[0 BiliHA CYTTEBO BIJIMBA€E Ha
eeKTHBHICTD CTSTHEHHST 3a00proBaHOCTEN Ta OTpedye axanTariii 3aKOHOaBCTBA
st 3abe3redeH st OaJancy MiK 3aXUCTOM TIpaB OOPKHUKIB Ta iHTEpecaMu CTSTY-
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BauiB. B YkpaiHi BBeleHHSI BOEHHOTO CTaHy IPU3BEJIO /10 3MEHIIIeHHST KiJTbKOCTi
BI/IKpUTUX BUKOHABUMX ITPOBA/I)KEHb Ta 3HMKEHHS e(eKTUBHOCTI CTITHEHHS.
BcranoBiieHo, 1110 KiJIbKICTh 3alMTiB Ha AOCTYI 0 myb6aivHoi indopMmaltii 10
OpraHiB BUKOHABYOI BJIAJIM 3arajioM 3POCJia, ajie MPU IbOMY KIJIbKICTh 3aIIUTIB /10
MIHICTEPCTB Ta MICIEBUX OpraHiB Biaau 3MeHimuaacs. Ile ¢Biagunts mpo Te, mo
BiifHA YCKJIQJIHIOE 10CTYI JI0 iHopMallil Ta KOMYHIKallilo 3 OpraHaMu BJIaJiu, 1110,
y CBOIO Yepry, HeraTUBHO BIIMBAE HAa e(DeKTUBHICTh BUKOHABYOTO ITPOBA/I?KEHHS.
3aKOHO/IaBUl 3MiHU, BHECEHI B YKpaiHi y 3B’5I3Ky 3 BOEHHUM CTAHOM, CIIPSIMOBaHi
HacaMmIlepe/l Ha 3aXUCT TIPaB COIiaJbHO BPa3JMBUX BePCTB HaceseHHs. OnHaK
11l 3MIHM CTBOPIOIOTH IE€BHI TPYAHOIII /I CTATYBadiB, OCKIJIBKM MOpPATOpPiil Ha
CTATHEHHS 3 TIEBHUX KAaTeropiii GOPKHUKIB Ta 0OMEKEHHs 100 CTSITHEHHS
3 JIeTKUX BUJIIB JIOXOJIB MOKYTh MTPU3BOJIUTH JI0 3HAUHOI 3aTPUMKN BUKOHAHHS
cyznoBux pimeHb. [TopiBHS/IBHUIT aHAT3 BUKOHABYOTO MPOBA/IKEHHS B YKpaiHi,
CIITA ta HimeuunHi 110Ka3aB, 1110 BCi TPY KpaiHU BU3HAIOTH HEOOXIHICTh 3aXUCTY
npaB GOPKHUKIB B yMOBaX BOEHHOTO CTaHY, ajie 3aCTOCOBYIOTh Pi3Hi MexaHi3Mu
JUIS IOCATHEHH 1l€l MeTH. YKpaiHa 3alpoBajiuJa MUPIINKA Tepesik KaTeropii
GOPIKHUKIB, 1010 SKUX Ji€ MopaTopiit Ha crsaruenns, Hisk CIITA Ta HimeuunHa.
[Hudposizalisgs BUKOHaBYOTO MPOBAIKEHHS, 30KpeMa BIIPOBAKEHHS €JIeKTPO-
HHOTO OOMIiHY JOKYMEHTaMHU Ta OHJIaillH-ayKI[iOHiB, BU3HAUYEHO SIK BasKJIMBHII
(axrop migBUIEHHS e(PEKTUBHOCTI CTITHEHHS 3a00PrOBaHOCTEIN.

OcHOBHUMH TTPOGIEMaMi BUKOHABYOTO MTPOBAKEHHSI B YMOBaX BOEHHOTO CTaHY
BU3HAUYEHO 3aTPUMKY BUKOHAHHS CY/IOBUX PillleHb, TPYAHOIIII 3 ileHTudiKaIlieo
Ta OIIHKOI0 MaitHa GOPKHUKIB, 301/IbIIeHHST KIIBKOCTI CKapr Ha Jii BUKOHABIIIB,
KajapoBuil gedinut Ta opraHizamiiini npobsemu B pob6OTI BUKOHABYOI CIyKOU,
YCKJIaHeHHsT MisKHAPOAHOI crisnpai. IIlasgaxaMu BUpIMIeHHS 1UX TIPOBIEM €
YI0OCKOHAJIEHHS 3aKOHO/IaBCTBA, M(MPOBi3allis, MOCUIeHHS KOHTPOJIIO 34 /1is/ib-
HICTIO BUKOHABIIIB, MJIBUIIIEHHS 1X KBaJihiKallii, pO3BUTOK Mi>KHAPO/IHOI CITiBII-
paii, indopmariiiina miaTprMKa Ta KoMyHikailis. OOMeRKeHHAM TOCTiIKEeHHS
OyJ1a TOCTYIHICTh eMITIPUYHUX JAaHUX 100 e(DEKTUBHOCTI BUKOHABYOTO TPO-
BaJKeHHSI B yMOBaX BOEHHOro crany, ocobmso B CIIIA ta Himeuunni. Xoua
JIOCJIIJIPKEHHS CIUPaJiocd Ha CTaTUCTUYHI AaHi MiHicTepcTBa I0CTUINT YKpaiHu,
arasoriuna indopmartist mogo CIITA ta HiMewuwru Oysra MEHII JOCTYITHOTO, 110
YCKJIAJIHUJIO MTPOBEIEHHS TIOBHOI[IHHOTO MOPiBHSJIBHOTO aHamizy. Ile oOMekeHHs
MOB’sI3aHe 3 THM, 1[0 CTATUCTUYHUIA 00K BUKOHABYMX MPOBAIKEHDb MOKE OyTH
YCKJIAJHEHWI Yepe3 0OMesKeHHsI TOCTYIy 10 iHdopMariii, 3MiHy mpiopuTeTiB
y poboTi sepkaBHIX opraniB. [Tomasblii J0CHiKEHHST MOXKYTh GYTH 30Cepe/KeHi
Ha BMBYCHHI BILUIMBY BOEHHOIO CTaHy Ha OKpeMi KaTeropii BUKOHABUMX I1POBa-
JKEHb, aHaJTi31 e(heKTUBHOCTI 3aIIPOBA/IKEHNX 3aKOHOIABUYNX 3MiH, PO3POOICHHI
PEeKOMEeH 1Al 11010 BAOCKOHAJMEHHS MiKHAPOAHOI criBmpalli y cdhepi BUKOHAB-
YOTO MPOBA/KEHHS.
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A0 nuUTaHHs NPO BU3HAaY€HHs aBTOPCTBA
IHTeAeKTYyaAbHO20 NPOYYKTY,
CTBOPEHO0Z0 32 JONOMOZO0I0 WTYYHOZ0 IHTeAeKTY
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Anoranisa

Axmyanviicms memu 00CHIONCEHHS 3YMOGIEHO CMPIMKUM 3POCMAHHAM KLIbKOCMI ma
AKOCMI MB0pi8, CMBOPEHUX 13 BUKOPUCMAHHAM MEXHOJI02IL WMYYHo20 iHmMelexmy, ma
cynepeuxamu npasHuKie w000 BUSHAYEHHS agmopcmea Ha maxi meopu. Mema cmammi
noaszae 6 Aocaioncenii nPoGIeM i3 GUSHAUCHHAM ABMOPCHKUX NPAB HA KOHMeNm, Cmeo-
PeHULL WMYyYHUM IHMEeLeKMoM, 1 AHalisyeanii 3axono0ascmea i cyooBoi NPaxmuky 3 Uux
numanw. Y 00cuiodcenmi 3acmocosano GopmaroHo-102iuii Memoou, Yy3azaivnenis, anaus
i cunmes, CUCIEeMHO -CIMPYKMYPHULL | NOPIBHANLHO-NPABOGULL MEMOOU HAYKOBOZ0 NIZHAHHSL.
Jocnioceno numanns adanmyeanns 3axonodasuoi 6asu y cepi inmerexmyaivioi enac-
HOCMI 00 CYUACHUX BUKIUKIG Y 36’SI3KY 3 NOUUPEHHIM KOHMEHMY, CMEOPeH020 34 nepe-
006UMIU KOMNIOMEPHUMU MEeXHOL0Zismu. Posensnymo mexanizmu ma 3axonoMipHOCMI
CMBOPEHHs. MBOPIB, Y AKUX NPUCYMHS 32eHePOBana KoMn romepom yacmxa. Ipoananizo-
6aN0 3aK0n00ascmeo Ykpainu ma mixcnapoona cyooiecoka npakmuxa w000 GU3HAUEHHS
ABMOPCHKUX NPAs 1a meopu, cmeopeni wmyunum inmerexmom. Ha niocmasi nposedernozo
docniodcennst 3pobaeHo GUCHOBKI NPO GUSHANHS ABMOPOM MEOPY, CIMEOPEHOZ0 UUMYUHUM
iHmenexmom nagimv 3a Minimaronol yuacmi oounu, ma Haoano pexomenoauii w000
8Pe2YIIOBAHHS. NUMAHD ABMOPCHKOZO NPaAsA, NOG SI3AHUX 13 BUKOPUCTIAHHAM NPOOYKMIE
KOMN 10MepHUX MeXHON02IlL.

KmouoBi cioBa: aBTOpChKe MPaBo; MITYYHUI iHTENEKT; TeHepaTUBHUN IITYYHUI iHTe-
JIEKT; aBTOPCTBO; TBOPYICTb.
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On the Issue of Determining the Authorship
of an Intellectual Product,
Created with the Help of Artificial Intelligence

lhor V. Lushchyk*
Kyiv Scientific Research Institute of Forensic Expertise
of the Ministry of Justice of Ukraine,
Kyiv, Ukraine
*e-mail: fizedu@gmail.com

Abstract

The relevance of the research topic is due to the rapid growth in the number and quality
of works created using artificial intelligence technologies and disputes among legal
professionals regarding the determination of authorship of such works. The purpose of
the article is to study the problems with determining copyright in Al-generated content
and to analyse the legislation and case law on these issues. The study applies formal
and logical methods, generalisation, analysis and synthesis, systemic and structural, and
comparative legal methods of scientific knowledge. The author examines the issues of
adaptation of the legislative framework in the field of intellectual property to modern
challenges in connection with the dissemination of content created using advanced
computer technologies. The mechanisms and regularities of creation of works containing
computer-generated content are considered. The article analyses Ukrainian legislation
and international judicial practice on determining copyright in works created by artificial
intelligence. Based on the study, the author concludes that a work created by artificial
intelligence can be recognised as an author even with minimal human involvement, and
provides recommendations for the settlement of copyright issues related to the use of
computer technology products.

Keywords: copyright; artificial intelligence model; copyright and related rights licence;
creativity.

Beryn

OnHuM i3 PeBOMIOIIMHUX JOCATHEHD y c(epi TeXHOJOTI OCTAaHHBOTO /1eCATH-
piuyst MOKHA BIIEBHEHO BBa)KaTH TIOSIBY MO/Iesiei, CTBOPEHUX Ha OCHOBI MITYYHOTO
intesnexty (mani — III), siKi iHKOJIM SIBHO, @ 1HOJII OIOCEPEAKOBAHO, ajie Y Oy/Ib-
SKOMY BUIIQJIKY HEBITUHHO, MTOYAJIN BIVIMBATU HA Pi3HI acnieKTH iHbOPMaIiitHNX,
TEXHOJIOIYHUX Ta GaraThbOX iHIIUX MPOIECIB, MOYMHAIOYM BiJ OaHKIBCHKOI aHa-
aitukn [1], Mmeguunoi giarHoctuku [2], gep:kaBHOTO i My6IUHOrO yIpaBJIiHHSI
[3], ask 1o BizmHOBJIEHHS Ta po3dapOyBaHHs crapux cBitiauH. Hacammepen BoHu
HaOyBalOTh 3HAYHOTO MOUIMPEHHS y cdepi TBOPUOCTI, 0 SAKOI HAJEKUTh CTBO-
PEHHSI TEKCTOBOTO, rpaivHOro abo BiCOKOHTEHTY.
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Taka cuTyalliss IPUBOAUTH 10 TTIOTPEOU HOBOTO OCMMCJIEHHS TPAAMIIITHUX TOHATh
PO aBTOPChKE MPABO, AKi CKJIAJAINCS TTPOTIATOM CTOPIY MiCJsT BUHUKHEHHS 111e
3a yaciB AHTUYHOCTi. be3ymMOBHO, 1le He €IUHA NMPUYNHA, IO BUKJIUKAJIA TaKi
(bynmamenTanbHi 3pyieHHs y il rasysi, ajizke 3araJbHU PO3BUTOK TEXHOJIOTIi
IIPUBIB /10 CYTTEBOTO 3MEHINIEHHS Yacy Ha NepefiaBaHHs i oTpuMaHHs iHdopmaitii
(BUHUKHEHHSI HOBUX BUJIIB 3B’s13KY, 0cOOMBO iHTepHery). IloHsATTS, AKi TprBa-
JINH Yac BBayKaJM HETIOPYITHUMHM Ta SIKi PeTyJIoBaJIM isIbHICTD Y cdepi TBOP-
4yocTi (aBTOPCTBO, BJIACHICTb, MATHOBI Ta HEMAHOBI TTPaBa, €TUYHI MiPKYBaHHS
Ta iH.), 3apa3 HOTPIOHO MPUCTOCYBATH 0 YMOB i IOTPe6 Cy4acHOCTI.

Ile siBuie He OMUHYJIO W cepy HAyKOBHUX IyOJIiKalliil, TOMY [OCTa€ aKTyajbHa
npobiemMa: IKO0 Mipo0 BIUIMBATUMYTh MPOAYKTH, CTBOPEHI 3 BUKOPUCTAHHSIM
texnosoriit 11, Ha cdepy HaBYAIbHOI, TPUKJIAAHOI Ta (hyHAAMEHTATbHOI HAYKOBOI
MisLTBbHOCTI. Y sKomHOMY pasi Tekct, crBopenuii 1111, He MoKHA BBasKaTH XMOHIIM,
HempaBAuBUM ab0 HepeanbHUM (aJKe BCi MOJEJTi 0TO CTBOPEHHS IPYHTYIOThCS
Ha MalMHHOMY HaBYaHHI — OTpAIIOBaHHI 3HaYHUX 006CATIB iH(oOpMaIii, mo
BijI/I3epKaJIIOE MOTIEPEAHIN HOCBI/ IOACTBA — HOr0O BiAKPUTTS, 3400yTKH i 1y6JIi-
Kallil), Xoua, K 3a3Ha4aloTh JIesIKi JOCJIIHUKU, BiH MOKe 3a3HaBaTU MEBHOTO
yuepemkerns 3 6oky 111 (uepes BOyzoBaHi PO3POOHUKAMU MTATEPHU I'€HAEPHOL,
pacoBoi, MaitHOBOI AMCKpUMiHaIlil abo MO THYHOI 3aaHTaxkoBaHOCTI). [Ipobiema
MOJISATA€E Y BU3HAYEHHI CIIPABKHBOTO aBTOPCTBA 1HTEJIEKTYAJIbHOTO MPOAYKTY Ta
CTYIIEHST BTPYYAHHST B HHOTO JIIOJWHU SIK Cy0’€KTa TBOpPUYOCTI (y BUTJISI/I OOMpPaHHS
mozedni I, popmymoBanHs 3anuTy /10 Hel, OIPAIIOBAaHHS OTPUMAHUX BiJIIIOBI/IEN,
a 3 6oky po3pobuukiB Mozeeil 1111 — cTBOpeHHsT METOANK MAIIMHHOTO HaBYaHHSI,
6a3 BUKOPUCTAHUX HABYAIbHUX JAHKX, OCOOIUBOCTEI B3AEMOIIT 3 KOPUCTYBAYAMN ).

AHaJli3 OCTaHHIX JOCII/KeHb 1 myOiKanii

OcTranHiM 4acoM CIIOCTePIraeThcs 3HAYHA aKTUBI3allisl IPAaBHUKIB 1 HAYKOBIIB
y MOCTaHOBIII pobJeM, OB si3aHuX i3 Bukopuctantsm 111, ix obroBopenHi Ta
OKpeCJIeHH] NIJISAXIB 1 MeXaH13MiB BIIPOBA/IKEHHSA IIO/I0 3aXUCTY aBTOPCHKUX TIPaB
y HayKOBUX MyOJriKaIisx.

IlikaBoto € pobora F Zhang, nmpucssiueHa KOMIUIEKCHOMY POS3IJISIAAHHIO TTPO-
6sieM aBTOpChKOro mpasa y cdepi IIII [4]. Y Hiit aBTOp HOCTIIKYE 1Ti TPOOIEMM
3 06’€KTHO-CYO €KTHUX TIO3UIIIiT i 1OBOANTB, 1110 TBOPHU, cTBopeHi 1111, sik 06’ekT
BI/IIIOBI/IalOTh BUMOTaM OPUTIHAJIBHOCTI Ta 3aCJIyTOBYIOTh HA 3aXUCT aBTOPCHKOTO
npaBa. OjiHaK, 3 orJisiLy Ha cy0'€KT, IOpUINYHE BUSHAHHS HE3AJIEKHOTO CTAaTyCy
aBTopcbkoro npasa s HIT HuHi BigcyTHe B GisbmiocTi ropucaukiiii. Yepes
dinmocodcebki Ta eTHUHI MipKyBaHHSI HAEThCS MPO 3aM0biraHHs HaAMIPHOMY
possutky IIII, aist woro aBrop mpomnonye He magasatu IIII cratycy o6’exra
aBTOPCHKOIO IpaBa: SAKIO 3aXMCT aBTOPCHKUX IPaB € HeOOXiJHUM /IS TBOPIB
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[IIT, a IIIT He MmaTrMe TAKOTO CTATYCY, TO MOKHA a/IeKBATHO BUPIIIUTH MUTAHHS
BOJIOJIIHHSI aBTOPCBKMMM ITpaBaMu, npocto BusHauusim I gk incrpyment
TBOPYOCTI, a He Horo iHiliaTopa.

[TpoanasizyBaBiny HabOPH JaHUX iHAOHE3IHCHKUX ITU(MPOBUX HOBUHHUX CTATEM,
K. E. Saputra Ta R. Riccosan sanpononysanu Baacay mozpeiab IndoBERT st
BUSIBJIEHHsT 11a0/oHIB HamucanHs [5]. CTBopeHa MOjiesb YCIilHO Kiaacubikye
iHIOHe311iCchKiI TM(MPOBI HOBUHHI CTATTi Ta ileHTU(dIKY€E IXHIX aBTOPIB, I1i /aHi
MO’KHAQ BUKOPUCTATH B CY/IOBil eKcllepTu3i, BUSBJATH IJIariaT i aHa/Ii3yBaTu
1HIOHE311ChbKI TeKCTH.

A. D. Samala ta S. Rawas [6] 3a3Hawaiors, 110 po3sutok 1111 BUCBITIMB KpUTHYHY
npobJeMy: yiepeKenicTb HadaabHux ajroputmis 11 (nacammnepen redgepHi,
pacoBi Ta CoIiaJibHO-eKOHOMIYHi). BoHU AINNIN BUCHOBKIB, 110 aATOPUTMIUYHA
IIPO30PICTh 1 HABYAHHS 3 ypaxXyBaHHAM IPUHIIUIIB CIIPABEJINBOCTI € OJHUMU
3 HalleeKTUBHINIMX CTpATeTiil [ 3MEHIIeHHs yIepe/sKeHocTi. TakoxX BOHU
POBTJISTHYJIM TTPOOJIEMH HOPMaTUBHO-TIPABOBOI 0a3W Ta eTUYHUX MipKyBaHb,
3aKJIMKAIOUYW 710 BIIPOBAKEHHS HAiMHUX MeXaHi3MiB Mi/I3BITHOCTI Ta €eTUYHUX
3an00KHKUKIB HEKOHTPOJIbOBAaHOrO po3BuTKy IIII, 110 Mae craTu mpiopurerom,
320X0UYI0YN PO3POOHUKIB BIIKPUTO MIJIUTHCS [KepeTaMu TaHUX, aITOPUTMaMHM
11 MeTo/laM¥ NMPUHHATTS pillleHb.

3anutanng: «Yu crane I aBropom BracHux TBOpPiB?» [7] ctaBuTh y CBOIill
nyOmikarii K. Mutter i 3a3Hauae, 1110 BUSHAYEHHST aBTOPCTBA 3aJI€KUTh BiJl KiJib-
KOX YMHHUKIB (CTYIiHb BTPYYaHHS JIIOJUHU Y CTBOPEHHSI TBOPY, HOTO METH Ta
3aCTOCOBAHOTO 3aKOHO/IABCTBA), TOMY aBTOPOM TBOPY, CTBOPEHOTO 3a JIOTIOMOTOTO
I, coig BBaskuTH 0co0y, siKa Mmojajia OPUTIHATIBHY i/1e10 Ta KepyBajia IpOoIecoM
CTBOPEHHSI.

VkpalHChKi HAYKOBIII TAKOK JOJYYMJINCS 0 aKTUBHOTO 0GroBOPEHHS IPobJIeM i3
aBTOPCTBOM TBOPIB, cTBopenux [III. Icnye unmano Buganb, y SKUxX posrissHyTO
3arajibHi MUTAHHSI OXOPOHU aBTOPCHKUX TPaB Y HAYKOBUX BUAAHHAX. B ogHOMY
3 HUX [8] BUCBITJIEHO MPaBOBE PETYJIOBAaHHS BUIABHUYOI [iSTbHOCTI, TUTAHHS
aBTOPCBHKO-TTPABOBO1 OXOPOHU TBOPIB (30KpeMa, B iHTEpHETI ), YKJIaIaHH JIiTleH-
3iiiHux goroBopis Ta iH. Takiil camiii mpob/eMaTHIll TPUCBIYEHO MOHOTrpadiio
A. IIredan [9], B aKiil 1OKIaHO cXapaKTePU30BAHO 3MicT, 06’€KTH Ta Cy0'eKTh
ABTOPCHKUX 1 CyMIKHUX TIPaB, a TaKOK yIPaBJIiHHA MallHOBUMU aBTOPCHKUMU
Ta CyMI>KHUMM IIpaBaMU.

3HAYHUM € BHECOK B OOrOBOPEHHST 3a3HAaYeHUX MpoOJieM ciiiBpobiTHUKIB [leHTpy
JIOCJTI/KEHD 1HTeJIeKTYalbHOI BJIACHOCTI Ta TpaHcdepy TexHosoriit HaiionaabHol
akazemii Hayk Yipainu K. Ilax6aszsna ta 1O. Kaninu. ITeprmii [10; 11] cdop-
MYJTIOBAaB BUMOTH MIOZI0 OXOPOHW aBTOPCHKOTO IpaBa /IJisd PO3MIIIEHHS cTaTel
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y HayKOMETPUYHMX 0Oasax, po3TIyMadylB TOJITUKY BUIABINB HAyKOBHUX JKypHa-
JiB y cdepi aBTopchkoro npasa Tomro. Jpyruii, 0. Kamima, okpim pocmiakents
pobJieM OXOPOHK aBTOPCHKKX TIPaB Yy Pasi MOMIMPEHHS €JIEKTPOHHUX HAYKOBUX
BU/IaHb B iHTE€PHETI, aBTOPCTBA HA HAYKOBI MyOJIiKallii y 1 poBOMY BUTJISII Ta
1H., PO3IJISHYB NMUTAHHS BU3HAUYEHHS MOJIeJIi IIPaBOBOI OXOPOHU JI0 KOHTEHTY,
cteopenomy I [12-14]. B ocranniii npaiii BiH 3a3Ha4yuB, 10 3apa3 Igd MPO-
6siema nepeOyBa€ Ha eTalli BUBYEHHSI Yepe3 BiACYTHICTH pillerb, epeKTUBHICTD
srux Oyna 6 3acBigueHa mpaktukoro. Ha #ioro mymKy, icHye Masa iMOBIpHICTB, 1110
y ¢BiTi Oyjie 3aCTOCOBYBAHO 3HAUHY KiJIbKICTh PI3HUX MOjIeJIeil OXOPOHU TIpaB Ha
Taki 00’€KTH, a/[’Ke BOHU TIOB'sI3aHi 3 KOMITEHCAIIEIO iIHBECTHIIIN, YaCy Ta 3yCHJIb,
BUTpayeHuX Ha ctBopeHHs Mojeseii III1 ta TBopis, 3arenepoBanux IIII 3a yuactio
monuHu abo 6e3 Hei. Tomy aBTOp Tepeabadae 3BYKeHHsI BUMOT 10 OPUTIHAJb-
HOCTI TBOPY, B SIKOMY POJIb JIIOJINHU HE € 3HAYHOIO.

Jlo 0broBopeHHs MPobIEMATHKN MPABOBOTO PEXUMY 00'€KTIB, CTBOPEHUX 32
nonomoroio I, monyunmacs M. {y6usxk [15], sika aifitiia BUCHOBKIB, 110 KOK-
HUI KOPUCTYBaY Ma€ YHUKATU CUTYaIlil CTBOPeHHs 06’€KTa 63 TBOPYOTO BHECKY,
JIJIsI 9OTO WOTO MOTPiOHO iH(OPMYyBaTH TIPO Te, sIKi (hyHKIIIi mporpaMHOTo 3a6e3-
nedyeHHs BukopuctoBye mojenb 1. ITpaBoBuii pesxum indopmartii 3 BiKpuTum
JOCTYTIOM 1 BiJ[HECEHHs 10 HEOXOPOHIOBaHMX O0’€KTIB aBTOPCHKOTO TpaBa €
HANTIPUITHATHIIIO MOJEJIIIO TIPAaBOBOTO peryoBaHHs 00’ektiB, crBoperux 111

K. Miminuna [16] npoananidyBasa ctan cy/oBUX po3rigaiB y Kurai sk mepiriit
JIepsKaBi, IpeMET CIopy B AKMX OyB MoB’si3aHuii 3 00’extamu, crBopennmu 1111,
Tam (sik i B YkpaiHi) BUKIIOYEHI 3 OXOPOHU aBTOPCHKOTO IIpaBa Jiniie 00’ €KTH,
1[0 MTOBHICTIO T030aBJIeHI TBOPYOTO BHECKY Joautu. OHaK iCHY€E TEHAEHIList 10
MIUPIITOTO TJIYMAY€eHHsI TAKOTO BHECKY, 110 30iIbIIyE IMOBIPHICTH OXOPOHO3/1AT-
HoCTi 00’€KTiB, cTBOpeHux Ha ocHosi III1.

VY cBoiii crarti I. Auzgpomtyk [17] poskpuBae 3mict Bigkputoro jucrta [inabmaii
aBTOPIB 13 MMPOXaHHAM PO KOMIIEHcaIliio B Generative Al, B iKOMy TIPUBEPHYTO
yBary 10 HaBuanus mojeseii 111, BUKOpuCTOBYIOUM 3aXUIlleHi aBTOPCHKUM TIpa-
BOM TBOPH, Ta MiCTUTHCSI TIPOXAHHS /10 PO3POOHUKIB IUX MOJETIEH OTPUMYyBATH
3TOJly aBTOPIB, Bijl/laBaTH M HaJIe)KHE Ta CIIPABEIJMBO KOMIIEHCYBATH aBTOpPaM
3a BUKOPUCTAHHS 1X TBOPIB.

Mera 1ii€i cTarTi — AOCTIANTH TPOOIEMaTHKY BU3HAYEHHS] aBTOPCHKUX TIPaB Ha
KOHTEHT, CTBOpeHUI 13 BUKopuctanuaMm mojesieit 111, npoanamisdyBatu 3akoHO-
JIABCTBO 1 CY/IOBY IIPAKTUKY 3 OKPECJEHUX ITUTaHb.

JlocsarHeHHST MeTH JOCJiKeHHs mepegdadac BUPINIEHHS KiJbKOX 3aBAaHb:
MIPOaHai30BaTU 3aKOHO/IABCTBO YKPAiHU Ta 3aKOPAOHHY ITPAKTUKY PO3TJISILY
CIIpaB 1110/I0 BU3HAYEHHST aBTOPCHKUX 1PpaB Ha TBOpH, cTBopeHi I1I; posrysinyTu
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TEXHOJIOTII0 CTBOPEHHSI IHTeJIeKTYaJbHUX TTPOJIYKTIB 13 3reHepoBaHoto I ckia-
JIOBOIO; PO3TJISTHYTH MOKJIMBOCTI a/IalITyBaHHST 3aKOHOIaBYO1 Oa3u y cepi inre-
JIEKTYaJbHOI BJACHOCTI 110/I0 TIONTUPEHHSI KOHTEHTY, CTBOPEHOTO 32 JI0IIOMOTOI0
renepatusHoro IIII.

Marepianu ta MeToau

I3 meTot0 peasizaliii 3aBaHb HAIIOTO JOCTIXKEHHS 3aCTOCOBAHO (DOPMaJIBHO-JIO-
riYHI METO/IM, y3araJbHEeHHs, aHali3 1 CUHTe3, CUCTEMHO-CTPYKTYPHUH 1 1OPiB-
HSLIBHO-ITPaBOBHIT MeToAu. MeTo/| CXOIKEeHHS Bifi abCTPaKTHOTO 10 KOHKPETHOTO
OyJI0 BUKOPHMCTAHO TIi/l Yac PO3IJISALY MOHATh, OB’ A3aHUX i3 TOIJsIIaMi Ha
TBOPYMUIL ITpollec B3araji Ta OKpeMux crenugiyHux Horo MmposiBiB Iij 4ac CTBO-
PeHHST TEKCTOBOrO KOHTeHTY. MeTtoz ¢opmasisaiiii ctaB HaM y TIPUTO/Ii, KOJIU
Yy PI3HOMAHITHUX CKJIQJ0BUX TBOPYOI JIAJBHOCTI JIOJUHA BUOKPEMUJIU TEBHY
HOCJIOBHICTD i I1iJ] 4aC CTBOPEHHSI IHTEJEKTYalbHOTO IPOAYKTY i OOIpyH-
TyBaJu il Ha OCHOBi Teopii (DYHKI[IOHATBHUX CUCTEM, sIKa OTHUCYE OyAb-SIKY
HOBEAIHKY JIoAuHU. MeTtoau abcTparyBaHHs, aHali3y, aHAJIOTl, CUHTEe3y Ta iH.
OyJ10 BUKOPUCTAHO Iiji 9aC O3HAHOMJIEHHS 31 CTAHOM PO3TJISIyBaHUX MMUTAHD Y
HAyKOBO-METO/INYHI JiiTepaTypi Ta iHhopMaiHHUX /Kepesax, a TaKOXK ITi/l yac
dhopmyTroBaHHSI BUCHOBKIB. EjleMeHTH MOPIBHAJBHO-TPABOBOTO METOMY OYJIO
3aCTOCOBAHO TIiJ1 Yac MOPIBHAHHS 3aKOHO/[aBCTBA Pi3HUX KpaiH 1 CY/I0BOI IPakK-
TUKU MIO/I0 BU3HAUEHHS aBTOPCTBA y TBOPaX, 3reHepoBanux [III.

PesyibraTi Ta 0OTOBOPEHHS
Aemopcvke npaso ma 1iozo0 mpancopmauis 6 Komn’romepny enoxy

Busnauentst aBropctBa TBOpiB, crBopenux 111, € ckmagHo0 cydacHoio mpobiie-
MOIO, sTKa Jiefiajii Oijiblie HabyBa€ aKTyaJIbHOCTI I TIOCTIHO po3BUBacThes. Humi
CBITOBA HAayKOBa CIIJIbHOTA He JINIIIA 3TOAM CTOCOBHO KPUTEPIiB 1 MeXaHi3MiB
OIIiHIOBAaHHS aBTOPCTBA TAKUX «BUCOKOTEXHOJIOTIYHUX» TBOPIB, TaK CaMO K Bijl-
CYTHE einHe OaueHHsT 3 OOKY 3aKOHO/ABIIIB y BU3HAYEHHI ITPaB Ha TaKi MPOAYKTH.
Y nesaxkux xpainax (umanpukian, y CIIIA) tBopu, ctBopeni IIII, He BBaxkaioTh
TaKUMHU, [0 MAIOTh aBTOpA-JIOINHY, 1[0 BIUIUBAE HA aBTOPCHKE TIPABO Ta MPaBa
IHTeJIeKTyaJIbHOI BJIacHOCTI. B iHmux kpainax (30kpema, B YKpaiHi) HaBiTh HEO-
purinanbii 06’€KTH, 3reHepoBaHi KOMII'IOTEPHUMU IIPOTPAMaMK, OXOPOHSIOThCS
IPaBOM OCOBJIMBOTO PO (Sui generis), a esiKi IOPUCAMKINI He HAJAIOTh 3aXUCTY
aBTOPCHKUX TpaB TBOpaM, cTBopeHuM BuUKI0uHO IIII. B octanubomy Bumamky
BUHUKAE KOJi3is1 3 BUSHAUEHHAM 1 TPAKTYBAaHHSIM MOHSTTS <«BUKIIOUHO» — UM
CTOCYETBCS 11e CJOBECHOTO (hopMyJIIOBaHHS 3amuTy (4acy, MOBU abo BUOOpPY
mozei IT), apke BxKe B 1IbOMY BUSIBJISIETHCS €/IEMEHT TBOPYOCTI — Pi3HI MOIesi
BI/IITOBI/IAIOTH T0-PI3HOMY Ha CXOXK1 3alIMTAHHS, 1 KOJHA 3 HUX HE MOKe Bi/IO-
BICTU Ha HEIOCTaBJIeHe MUTAHHS.
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Y Takomy pasi cJiJi YiTKO OKpecJIoBaTU CTYIiHb y4yacTi JIIOJAUHU y CTBOPEHHI
OPUTIHAJIBHOTO IHTEJEKTYaTbHOTO TIPOAYKTY: CIIPABETMBUM OyJi0 6 BU3HAYATH,
0 SKIIO JIOAKHA POOUTH 3HAUYHUN BHECOK Y 1€l Tpoliec, Il MOKHA BBasKaTH
fioro aBTOpoM abo CITIBABTOPOM, Y 3B’SI3KY i3 UMM y HHOTO BHHHMKAIOTDH IIPaBa
BJIACHOCTI Ha 11eil TBIp.

3 inmoro 60Ky, opuanuHi a6o ¢isuuHi ocobu — BaacHuku moxeneit IIT a6o
JTAHWX, BUKOPUCTAHUX JIJId 1X HaBYAHHS, Y TAKOMY BUTIQJIKY TaK caMO MOXKYTh
IpeTeHyBaTh Ha MPaBO BJACHOCTI HA CTBOPEHUU 3a JOMOMOTOI0 X Mojesiei
(1aHUX) KOHTEHT.

He cuiz 3abyBaTit 11po TeBHI MipKyBaHHsI Ta TOOOIOBAaHHS 00 ETUYHUX HACJIiJI-
KiB TBOpiB, cTBOpeHux I, i iXHBOTO BIJIMBY HA MOAAJBIINI PO3BUTOK JIIOJICTBA.

Baxkko cTBep/iKyBaTH, KOJIM caMeé BUHMKJIO MOHSTTS aBTOPCHKOTO IpaBa, — 4u
Biz Bibuii (sixka mictuTh 3anoBiabs «He BKpaw» ), Ui Bijl 3aKOHY JaBHbOIPEIbKOI
kostonii Cubapuc (6 cr. 10 H. €.), 3ri{HO 3 AKUM KyXap, 110 BUTAJaB OPUTIHAIbHY
CTpaBy, MaB BUHSTKOBE MPABO TOTYBAaTH 11 POTATOM POKY, YA BiJl MEPIIOTO
HOPMATUBHOTO aKTa i3 3aXMCTy aBTOPCbKOro mpaBa — CTaTyTy KOpoJieBU AHHU
(Anrmig, 1710) [18]. Oxanak MokHA BIIEBHEHO 3a3HA4YMUTH, 110 ITUTAHHS pery-
JIIOBAHHS TIPaB Ha MPOAYKTU TBOPYOI isSIBHOCTI 3aBKAM OYJIM aKTyaJbHUMU
Y HayKOBUX 1 TPOMAJICBKUX [IiT4iB Pi3HUX enoX — (isiocodiB, OCTITHUKIB, TUCh-
MeHHUKIB Ta iH. HaykoBO-TexHiYHI peBOJIIOL1i], SIKi JOKOPIHHO 3MiHIOBAJIM HAYKY,
MIPOMUCJIOBICTD 1 CYCHiJIBCTBO, BHECJIM CBOI KOPEKTUBU Y TOHATTS BUHAXO.LY,
POBLIMPHUBIIK HOT0 10 Pe3yJIbTaTy iHTEeJeKTYaaIbHOI AisIIbHOCTI JIIOAUHI B OY/1b-
SKiil cepi TexHoJIOoril.

3apas, MOKJINBO, He iCHYE JlepskaB, siKi y MEeBHIN Crocih 3aKOHOABYO He Pery-
JoBasu 6 yKasaHy MapuHy isiIbHOCTI. BiJbImTicTh KpaiH MpUeaHamacs 10 Mix-
HapOJHUX yToA y 11iii cdepi — BepHCbKOI KOHBEHIIIT PO OXOPOHY JiTepaTypHUX
i xynosxuix TBopiB (1886), BeecBiTHboi KoHBeHIIIT TIpo aBTOpCHKE 1IPpaBo (1952),
KonBeHIiii 11po 0X0poHy iHTepeciB BUPOOHUKIB (hOHOIPaM Bijl HE3AKOHHOTO
BiTBOpeHHd ixHiX donorpam (1971), Yroau npo ToproBesbHI aclieKTH IpaB
inTesekTyanbHoi BaacHocTi (1994), /loroBopy BceecBiTHboI opranizartii inTesek-
TyaJbHOI BJIACHOCTI TIPO aBTOpchKe mpaBo (1996) ta in.

3rigHo i3 3aKkoHOZaBCTBOM YKpainu, «1. O6’ekTaMu aBTOPCHKOTO IIPaBa € TBOPU
y cdepi JiTepaTypu, MUCTEITBA, HayKH, 30KkpeMa: 1) jiTeparypHi TBOpu Oeie-
TPUCTUYHOTO, TTyOMIIUCTUYHOTO, HAYKOBOTO, TEXHIYHOTO ab0 iHIIOTO XapakTepy
(kHurK, 6GPOIILYpPH, CTATTI TOILO) Y IIUCHMOBI, €JIeKTPOHHIN (1upoBiil) un il
dopwmi; <..> 14) 36ipku TBOpiB, 30ipKKM 06POOOK HEMaTepiasbHOI KyJIBTYPHOI
CITJIIMHK, eHIIMKJIONEIIl Ta aHTOJIOTi], 30ipK1 3BUYAHUX JaHKX, 1HII CKJIaJeH]
TBOPH, 32 YMOBH 1[0 BOHU € Pe3yJIBTaTOM TBOPYOI Mis7IBHOCTI 32 1060poM abo
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YHOPSIIKYBaHHSM 3MicTy <..>» (cT. 6 3akony Ykpainu «IIpo aBropcbke mnpaso
1 cymixkHi paBar) [19]. CTOCOBHO TeMM HAIIOTO OCHIIKEHHS CIiJl 3ayBasKUTH,
M0 TAKOK 3aKOHOJABYO BU3HAYEHO, MO «HEOPUTIHAIBHI 00 €KTH, 3reHepoBaHi
KOMIT'IOTEPHOIO TIPOrpaMoio (TIPOrpaMamMiu ), OXOPOHSIIOTHCST TPABOM OCOOIMBOTO
pony (sui generis)»( 4. 4 ct. 8 3akony Ykpainu «IIpo aBropchke mpaBo i cymizkHi
mpaBa» ), BOJHOYAC «TBOPH, CTBOPeHi (ismyHMMU 0cobaM¥ 3 BUKOPUCTAHHSIM
KOMIT IOTEPHUX TEXHOJIOTIH, He BBaKAIOTHCSI HEOPUTIHAIBHUMHU 00’€KTaMU, 3re-
HEPOBAHMMM KOMIT IOTEPHOIO TporpaMoro» (a63. 2 4. 1 cr. 33 3akoHy YKpainu
«IIpo aBTOpCHKE MTPaBO 1 cyMixkHi paBar) [19].

SIx Mu BKe 3a3Havasd, robasbHe MONMPEHHST iHTePHETY 3aBISIKU OTO TBU/I-
KOCTi, BCEOXOITHOCTI ¥ TOCTYITHOCTI MTPU3BEJIO TOTO, M0 OyKBaIbHE 3aCTOCYBAHHS
3aKOHO/IABCTBA ¥ chepi 3aXMCTy aBTOPCHKOTO TIpaBa MOKe 3pOOUTH HE3aKOHHIMI
Garato 3BUYHUX /il (HacaMIepes: 1ie CTOCYEThCST KOTHIOBAHHS OKPEMUX (pparmMeH-
TiB ab0 IiT0TO TBOPY i MOIMIMPEHHS 1€l iHhopMaIlil B iHTepHETI Yepes colianbHi
Mepeski, MeceH[KepH, HayKoBi myOstiKallii Tomo, abo Oyb-ze), ajKe BOHO Tepell-
6ava€ OTPUMAHHS OKPEMOTO TMOMEPEIHBOTO O3B0y Ha KOKHY TaKy OIepariio.
[ITo6 crpocTUTH BUPIIIEHHS CHIPHUX MUTaHb, AT MOMKJIUBICTH MOTEHI[IHHAM
aBTOPAM BIJTbHO KOPUCTYBATHUCS BIJIKPUTOIO, HE 3aXUINEHOI0 aBTOPCHKUM MTPaBOM
iHdopMaIli€ro Ta OKPeCaTUTH HU3KY YMOB i CBOOOJ BUKOPHCTAHHS HasiBHUX abo
CTBOPIOBAHUX TBOPIB, OYJIO 3aIy9€HO TaKUI iHCTPYMEHT, sIK JIII€H3is] Ha TBOPH
Ta Bi[TIOBiZIHE 3HAPSIS [JIsT HIOTO BUKOPUCTAHHS. Y HAYKOBUX KOJIaX Hailbisb-
IOTO TIOIUPeHHs HaOy1a Jitensist kommanii Creative Commons i3 3a3HaYeHHSIM
aBropctBa (anri. Creative Commons Attribution, CC BY), 3TifiHO 3 SIKOIO aBTOpP
JI03BOJIsIE TommpioBaTu (KomiloBaTy i/a60 mepegaBaTii) Ta 3MiHIOBaTH (I1€pepo-
6J1ATH, PO3BUBATH) TBIp 3a YMOBU 30epiraHHs IOCUJIaHb Ha MONEPEIHIX aBTOPIB
y BU3HaueHiit HumMu dhopwmi [20].

Cyooei po3ensadu, nos’a3ani 3 61aACHICMIO HA NPOOYKMU 2eHePaAMUBHUX
mexmnonoeiu

Konu nutannsg BU3HAUe€HHS aBTOPCTBA I0/I0 BU3HAHHS MAallHOBUX 1 HEeMaltHOBUX
paB Ha TBIpP JOXO/ATH /10 CYJOBOTO PO3IJISAY, Y PO3MOPSKEHH] BiTYM3HSIHUX
CY/I/IIB ICHYIOTh TaKi IHCTPYMEHTH, SIK 3aKOHOZaBCTBO Ykpainu ([luBinbHui
Ko/leKC YKpaiHu, 3akoHM Ykpainu «IIpo aBTOpchbke mpaBO i CyMiXKHI IIpaBa»,
«IIpo edexTuBHE ynpaBIiHHS MAallHOBUMU IIpaBaMU IIPABOBJIACHUKIB y cdepi
aBTOPCHKOTO TpaBa i (abo) cymizkHUX mpaB» [21], iHII HOPMATHUBHO-TIPABOBI
aKTH), eKCIIePTH3a TIPaB iHTeJeKTYa IbHOl BJACHOCTI Ta aBTOPO3HABYA €KCIIePTHU32,
[0 PO3TJISIIAIOTE TPOOJIEMY 3 Pi3HUX OOKIB.

Excrneprusu y cdepi iHTeneKTyaqbHOT BJACHOCTI HacaMmIiepes TOCTiKYIOTh
mpobJieMy BU3HAHHS TIpaB Ha 00 €KTH iHTEJIEKTYa bHOI BJACHOCTI (30KpeMa, Ha
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JiiTepaTypHi, Xy/I0’KHI Ta HAyKOBiI TBOpH) ab0 TOPYIIEHHS WX MPaB. 3BUYANHO
BOHM MAlOTh Bi/IIOBICTH Ha THMTAHHS, 9 € 00'€KT MOCITIKEHHST PE3yIbTaToOM
TBOPYOI TIpailli, 4 € TBip mepepoOeHHsM (TTepPeKIaoM) iHITOTO TBOPY (SIKIIO
TaK, TO Y1 M€ Ie mepepodsieHHst abo mepeKyajl TBOPUNil Xapakrep) abo un B3a-
rajii BiH MiCTUTb 0O3HaKK 00’€KTa aBTOPCHKOTO TipaBa [22].

Y cepi ynpaainag aBropebkumu ipaBamu 11 Bke 3apa3 BUKOPUCTOBYIOTD JJIsT
MOHITOPUHTY Ta YIPABIiHHSA KOHTEHTOM, 3aXUIEHUM aBTOPChKUM TPABOM, BUSIB-
JISIIOYM HeCaHKI[IOHOBaHe BUKOPUCTAHHS 1 oroMaraiour e(peKTUBHIIIE T0TPUMY-
BaTH 3aKOHU IIPO aBTOPChKe IpaBo [23]. Hampukaaza, iHCTpPyMEHTH MalIMHHOTO
HaBYaHHST MOXKYTh OyTH BUKOPUCTaHI /ISl BUAATIEHHS IIM(DPOBUX KPATIOK 1 BOIsI-
HUX 3HaKIiB, SIKi 3aCTOCOBYIOTD JIJISI BIZICTEKEHHS PO3MOBCIO/IKEHHST B IHTEPHETI
HECAHKITIOHOBAHUX KOIIii TBOPIB, 3aXUIIIEHUX aBTOPCHKUM TIPABOM, a TAaKOXK L7151
cTBOpeHHs TipoOok ((bellkiB) anst Mac-Melia, B IKUX oco0y Ha 300pakeHHi
abo Bijgeo s3amiHO0TH Ha ii ox00y. Taki mopyiieHHs y cdepi iHTeJIeKTyanIbHOT
BJIACHOCTI PO3POOJIAIOTH 32 J0MOMOT0I0 OCOOJIMBOrO THUILY MAIIMHHOTO HaBYaHHS,
BIJIOMOTO $§IK «TeHepaTUuBHI 3MarajibHi Mepexi».

Bsaraumi x IIII gomomarae komianissM po3pobJisiti HafiiiHi cTparerii y cdepi
IHTEeJIeKTYaIbHOI BJIACHOCTI, aHATI3yI0UM PUHKOBI TEHJIEHIIii, TOTOUYHY Ta Iep-
CIIEKTUBHY [iJIbHICTh KOHKYPEHTIB 1 IXH1 TeXHOJIOTIYHI JOCATHEHHS.

Boanouac nepej daxiBusMu 1ocTaoTh IeBHI MpobJeMu, OB si3aHi 3 A0TPU-
MaHHAM TIPaB 1HTEJEeKTYaJIbHOI BJIACHOCTI B KOHTEKCTI Pi3HUX acCIeKTiB CTBO-
PEeHH$I, HaBYaHHS Ta BIOCKOHAJIIOBaHHS reHepaTuBHUX Mozeseit 1. Mammnne
HaBYaHHs, Ha KoMy ToOymoBaHi Bci cucremu 111, mepeBakHO BUKOPHCTOBYE
3HAYHI MACUBM JJaHUX JIJIsI HABYAHHS, 9K1 MOKYTh MICTUTU MaTepiajiu, 3aXulleHi
aBTOPCHKUM TIPaBOM. 3abe3IeyeHHsI TOro, 106 BUKOPUCTAHHS TaKUX HaBYAIbHUX
JTAHWX BiITIOBIZIA7I0O 3aKOHAM TIPO aBTOPCHKE IPAaBO, MA€ BUPIIIAJbHE 3HAUCHHSI
1ist cpepu CYIOBUX eKCIepTr3 inTenexTyaabHol BiaacHocTi [23]. Ile nepexbavae
OTPUMaHHS HAJIEKHUX JIIEeH311 Y BUKOPUCTAHHS JaHWX, SKi MiAMagaoTh i
YMOBH JI06POCOBICHOTO BUKOPUCTaHHS ab0 € CYCIHIJIbHUM HaJOaHHSIM.

Moske crBoputucs xubHe yssienns, 1o I renepye HOBI faHi, BAKOPUCTOBYIOUN
BJIACHY TBOPYICTB, ajsie 1ie He 30BciM Tak. [[maTtdopmu renepatusnoro 1 nasya-
I0ThCS Ha Mailke Oe3MEKHMX JaHMX, [I0 MICTUTh Cy4aCHUN IHTEPHET Ta iHIi
1npoBi 6asu KaHmX, i pparMeHTax HaAiCJaHUX IM 3aMUTaHb, sIKi BOHI 00p00JIsi-
10Th, BiZIHOBJIIOI0YM 3a6yTH 200 BTpaueHi 3aKOHOMIPHOCTI Ta B3aEMO3B SI3KH, SIKi
MOTIM BUKOPUCTOBYIOTh JIJIsl CTBOPEHHS BJIACHUX ITPABUJI, BUCHOBKIB 1 IIPOTHO31B.

ABTOpo3HaBua excrieptusa (K Pi3HOBU KPUMIHAJICTUYHOI) HAa OCHOBI 3aKO-
HOMipHOCTEN (DOPMYBaHHS MUCEMHOTO MOBJIEHHS BU3HAYAE 32 JOTIOMOTOIO
JIIHTBICTUYHOTO JTOCTIKEHHST aBTOPa TEKCTY, aHa/Ii3ylound HOTo 3arajbHi (JeK-
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CUKO-(DPa3eosIoTiyHl, CMHTAaKCUYHI, CTUIICTUYHI, opdorpadiyHi, MyHKTYyaIliliHi)
it okpeMmi (CTiIKI MOBHI TIOPYIIIEHHST, BAKOPUCTAHHSI IEBHUX MOBHUX 3aC00iB Ta
iH.) MOBHI HaBUYKU [24]. /lo 03HAK MMCEMHOTO MOBJICHHSI HaJeKaTh: CTYIIHb
BOJIO/IIHHS; PiB€Hb I'PAMOTHOCTI; CTYIIIHb PO3BUTKY JIEKCMYHUX 1 CTUJIICTUYHUX
HaBUYOK; opdorpadiuii Ta CTUITICTUYHI TTOMUJIKH; CBOEPIHI B)KUBAHHS PO3/IiJIO-
BUX 3HaKiB i TOOYI0Ba pedyeHb, a TAKOK HABUYKK aHAII3yBaHHS, apryMEHTYBaHHS,
aKIIeHTYBaHHS TOLIO.

CroroziHi Ha MepeTHHi MpaBa, TEXHOJIOTIN 1 TBOPYOCTI BjKe HAKOITMYMIIACS JlesiKa
npereiecHTHA TTPAKTUKA CYZIOBUX PO3TJISA/IIB TTO30BIB, MTOB’I3aHUX 13 BUSHAYEHHIM
1 IOTpUMaHHAM aBTOPCHKUX IpaB Ha TBOpHU, cTBopeHi 1.

18 cepunst 2023 p. Okpysxnuii cyg CIITA B okpysi Koaymb6is yxBaaus 3HaKoBe
pimmenns y crupasi «Tanep mporu [lepamyTrepa Ta iH.» [25], sKuM BU3HAB, 110
TBOpHU, NOBHIicTIO cTBOpeHi IIII, He migngraioTh 0XOpPOHi aBTOPCHKUM IIPAaBOM
yepe3 BifICYTHICTH BIUIMBY Ha 1€ 3 OOKY JIIOAWHU, HATOJOCHUBIIH, 1[0 aBTOPCHKE
IIPaBO 32 JIJaBHBOIO MTPABOBOIO TPAUITIEI0 3aXUIIAE JIUIIE TBOPU, CTBOPEHI JIFO/I1-
Hoto. Cy/1 TPUITYCTUB, 1110 HABITh MiHIMaJIbHA y4acTh JIOJUHU MOKe BUKJIUKATU
HiICTaBy JI7I1 OXOPOHU aBTOPCTBA.

Y Besukiii bpuranii cxoxke pinieHHs1 y cnpani «Tanep npotu IenepanbHOro
KOHTpoJIepa 3 IIUTaHb 11aTeHTIiB, TOPrOBEJbHUX MAPOK Ta IPOMUCJIOBUX 3Pa3KiB»
[26] yxBanunau Anenguiiinuii i BepxoBuuii cyau, miarsepausmm, mo I #e
MO’KHA BU3HATU <«BUHAXITHUKOM» I OTPUMaHHsS naTeHTy. BogHouac mij yac
po3rysAny 1i€l cnpaBu BepxoBHUII Cy/i He BUHIC pillleHHS IIOJ0 TOTO, YU MOKe
ocoba TIpeTeH/IyBaTh Ha 3BaHHSI BUHAXIIHMKA, SKIIO I Yac poOOTH HaJl BUHA-
X0/IoM BUKOpucTOoByBasa mozesi 1111, a Takosx 1m110/10 Toro, 4 MokHa (TIOTPIOHO)
MaTEeHTYBATH BUHAXO/H, CTBOPeHi 3a goromoroio 11 [27], Tomy 11e nmutanug aas
3aKOHO/IABIIIB 3AJIUIIAETHCS BIIKPUTHUM.

Takosx icHY€ MpaKTUKa CyMOBUX PillleHb I0JI0 BUKOPUCTAHHS 00’EKTIB aBTOP-
cpkoro npasa moxensimu 111 [28]. Hanpuknan, y cupasi «Kaapi npotu
mratgopmu Meta» cyn BiIXMJIWB MO30B MPO TMOPYHIEHHS aBTOPCHKUX TIPaB,
MOB’SI3aHMX 13 pe3yabraramu AisabHocTi moaeni 111, xilimoBmyu BUCHOBKY, 11O
pesyabrat Mozesni 111 € cyTTeBO CXOKUMU 3 TBOpaMM ITO3MBaviB, MO POOUTH
iX IOXiZHMMM TBOPAMU i € HACJIJKOM TBOPYOI HepepobKu IepiuopxKepena 6e3
3aBJaHHA IIKOAU HOro oxopoHi. [leski cipaBu 3a 1i€io MPoOIEMaTHKOIO epe-
OyBaloTh Ha cTajil posrusay (Hanpukaaz, «linbais aBropis npotu OpenAl> a6o
«Concord Music Group nipotu Anthropic»).

OTxe, y TakuX cynepeuykax TBOPIl CTBEP/KYIOTH, IO TEXHOJOTIYHI KOMIIaHi1
HOPYIIYIOTh iXHi aBTOPCHKI IIpaBa, Oepydu Ta BiATBOPIOIOUMN iXHI MaTepiajm s
HaBuyauus 1111 6e3 mo3Boy, i BUMararoTh TPOIIOBUX KOMIIEHCAIli i CyqOBUX
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3a00pOH Ha HelpaBOMipHE BUKOPHUCTaHHs ixHiX pobiT. HaromicTh kommaHii —
BiaacHUKU Mojesieil III1 mopiBHIOIOTh BUKOPUCTAHHA 1IUX TBOPIB [IJIs1 HAaBYAHHS
IIII 3 TuM, K BiAOyBa€ThCs HABUYAJIBHMIL IIPOLEC Y JIIOAEH, CTBEPAKYIOUH, 10
iXHE BUKOPUCTAHHS MaTepiasy MOKHA KBai(ikyBaTH Bi/IMOBITHO 10 3aKOHY IIPO
aBTOPCHKI IpaBa sIK 100pOCoBicHe.

Posyminng taymavenns B CHIA aBTopcbkoro nmpasa Ha TBopH, cTBopeni II11,
JOKJIQJIHO PO3TIIsTHYTO y nocaikenti M. Caldwell [29]. ABTop HABOIUTD MO3UITIIO
VrpaB/iHHs 3 aBTOPChbKUX TpaB — muctentBy 111 6pakye JOASHOCTI, a MIONHO
TaKUi TBIp CTBOPEHO, BiH cTa€ cycHijibHuM HagbauusaMm. Lle nmpu Tomy, 110 ame-
PUKaHCbKUI 3aKOH 1IPO aBTOPCHbKE IMPABO B3araji He /la€ BU3HAUEHHS TOHSTTS
«aBTOpP», HE3BaKalouM Ha Te, 10 aBTOPCTBO € OJHIEI0 3 TPbOX BUMOT [IJIsl peeE-
cTpairii aBTopchbkuX InpaB Ha TBip y biopo aBropchkux npas CIIIA. [likaBum
BUJIAETHCST MOPIBHSIHHST aBTOPA MIOJI0 TIPOOJIeM BU3HAYEHHS aBTOPCTBA, 13 IKUMU
siTknymucs 3axkonozanii CIIA manpukinmi XIX cr. y cnpasi «JliTorpadiuna
KoMmIanist Burrow-Giles Co. ipotu Sarony», KOJIW TiCTaBOIO JIJIST BU3SHAYEHHST
aBTOPCBKUX TpaB Ha (oTtorpadito cranu mii goannu, ska dotorpadyBaa.
OcHOBHI apryMeHTH HPOTU TIOIIMPEHHS aBTOPCTBA Ha (POTO MOJATATN B TOMY,
1110 BoHO((OTO) He € TBOPUYUM TBOPOM, i 300pakeHHSI CTBOPIOE KaMepa, a He
JofrHa 3 Heto. Tofli BUXOIUTD, M0 st OY/ib-SKOI CBITIMHU aBTOPOM TBOPY CJIijT
BBakKaTH BUPOOHUKIB KaMepu Ta (OTOILIIBKH, ajie e Mo36aBJIeHO 3I0POBOTO
ray3ay. Crioyatky y KOpucTyBaua BUHUKAE i/iest 300pakeHHs], TTOTiM Bil 1i (ikcye,
OOUPAIOYM TIEBHI KOMIO3HIIIIO, PAKYPC, EKCIIO3UINI0 Ta HATHCKAIOUN KHOIIKY Ha
Kamepi, /laJii MPposiBJIsi€ (POTOILIIBKY, BAKOPUCTOBYIOUYM IE€BHI TEXHOJIOTII, a 3T0JIOM
BU3HAYAE, sTKe i3 Oarathox GoTo300pakennb HAOIIbIe BiAMOBIIAE OTO 3aMyMy
(MU BHHOCHMO 11032 Jy’KKH MOJAJIBIII il 3 OTPUMaHUM 00’€KTOM, aBTOP MOJKE
fforo BupagnuTH ab0 OMPUIIOAHUTH Y OyIb-SIKUN CIIOCi0, ajke /st TOrO 1106
OTpUMATH TIpaBa Ha HHOTO, BCi HEOOXiHi /il BiH BjKe BUKOHAB i aBTOPCHKE MTPABO
Ha HbOTO BUHUKJIO Y MOMEHT HaJaHHS HOMY OY/b-sKOI 06’ €KTUBHOI (IIUCHMOBOI,
PEYoBOi, eJIEKTPOHHOI TOII0) (PopMM).

Te came BifOyBa€eThCst MMijl Yac CTBOPEHHS JIOAMHOIO TBOPY 32 JOMOMOTOI0
incrpymentiB HII: cioyaTky xkopuctyBau ¢opMye ijielo 3BepHEHHS /10 TeBHOI
mozesi I, maloun Ha MeTi CTBOPUTH TEKCT, 306paskeHHs abo My3uKy Gaska-
HOTO 3MICTY, 3alTOBHIOE IT0JIe JIJIsT TPOMIITY HEOOXiAHUMU /s peasisariii izel
CJIOBaMH, a TIOTIM OI[iHIOE OTPUMaHi pe3yJbTaTH, MMOPiBHIOIYH iX 3i chOpPMYIHO-
BaHUM paHille TBOPUUM 3ayMOM. Y TaKOMY BUTAJKY KiJbKICTb JOKJIaJE€HUX
ABTOPOM 3yCHUJIb HE MA€ IPUHIIUIIOBOTO 3HAYEHHS, BAKJIMBUM € Jniie (axT ixX
JIOKJIaJIaHHS, aJ)Ke Ha BCiX eTarax 1boTo MpoIecy KOPUCTYBad yXBaJauB 6arato
TBOPUYUX Pilll€Hb.
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Hayxoee niorpynms meop4oi cxn1adoeoi y cmeopeHti inmeaexmyaibHozo
npooyxmy

Hage/iene 6ayeHHs TIOBHICTIO Y3TOKYETHCST 3 PinnocodCchKOI0 KOHIIENIHEI Tee-
OJIOTil SIK BUEHHS, 3TIIHO 3 SIKUM He JIUIe JIIOJChKA MisJIbHICTD, a 1 TTPUPO/IHI
SBHUINA Ta ICTOPUYHI TOIT CIIPAMOBAHI JI0 NTEBHOI MeTH 1 MiANOPSAKOBYIOTHCS
ii1 [30]; a Takox Teopiero dynkiionanbuux cucrem II. K. Anoxina, siky BUKO-
PUCTOBYIOTH SIK METOJIOJIOTIYHY OCHOBY TICUX0(}i3i0J0TIYHOTO ONKUCY MOBEIHKA
mioauan [31]. 3riHO 3 0OCTaHHBOI, OY/b-SIKY JIOACHKY MiSIBHICTD CJIiT PO3TJIsi-
JaTU KPi3b NPU3MY I[1JIeCHPAMOBAHUX IIPOIECIB aJlanTallil 0 HaBKOJUIIHLOTO
cepejioBUIIa Ta HOTO MepeTBOPEHHS.

Crazil MoBeiHKOBOTO aKTY:

— adepeHTHMI cuHTe3 (CTBOPEHHSI MOTHBAIiI, MyckoBa abo obcTaHoBOYHA ade-
peHTallisl, BUJI0Ba Ta iHAUBIyabHa 11aM STbh);

— yXBaJieHHsI pineHHst ((hOpMyBaHHsI aKIeTopa Pe3yabTaTy fii ab0 CTBOPEHHsI
— obpasy MeTu; ehepeHTHUI ciHTe3 abo CTaisi CTBOPEHHS MIPOTpamMu Jii);

— 7is1 (BUKOHAHHS ITPOTpaMu ii);

— OIIHIOBAHHS pe3yJbrary Aii (IOPIBHSAHHS BUKOHYBaHOI /il 3 06pa3oM MeTu
(3BopoTHa adepeHTallist), Ha MiZCTaBi YOTo Aif0 KOPUTYIOTH ab0 MPUITHHSIOTH);
— 3a/l0BOJIEHHS TOTPeOU (IPUIIMHEHHS [IiSIbHOCTI).

OTxe, KITIOYOBUMHU YNHHUKAMHU, 1[0 BU3HAYAIOTH 1 PETYJIIOIOTH OY/b-SIKY MOBe-
HiHKY JoarHu (30KpeMa, TBOPYICTh), IsT TEOPist BBaka€ OOMpaHHS Ilijeil
i croco6iB ix mocsarnenHs. Takuil miaxiz moBHicTIO 36ira€Thbes, 3 OAHOIO OOKY,
3 TEXHOJIOTIEI0 CTBOPEHHS TBOPIB, a 3 IHIOTO — i3 BU3HAUYEHHSIM OPUTIHATBHOCTI
TBOPY B YKPaiHCbKOMY 3aKOHO/IABCTBI (11e «03HaKa (KpUTEPiil), 10 XapaKTePU3ye
TBIp SK Pe3yJbTaT BJACHOI iHTeJeKTyaJIbHOI TBOPYOI JiSJIbHOCTI aBTOpa Ta BiJlo-
OGpaskae TBOPYI PillleHHs], TIPUITHATI aBTOPOM ITi/l 9ac CTBOPEHHsT TBOPY» (1. 35 CT.
1 3axkony Ykpainu «IIpo aBropcbke mpaBo i cyMmizkHi 1ipaBay) [19]).

leneparuBnuii 1111 Bumarae i pearye Ha 3anuTH i MiIKa3KU KOPUCTYyBaya, TOMY
incrpyMenTtu IIII nmoeanyiors camy Moziesib 13 KpOKaMM B3a€EMO/III KOPUCTyBada
3 Helo /IJIsi OTPUMAaHHS MeBHOI BiAINOBi/i. X0o4ya HANUTIOMYJISPHIII MOJesi MaloTh
dhopMy po3MOBHUX YaT-00TIB, y IKUX BBEJEHI JIFOJMHOIO CJIOBA BiZIOKPEMJIEHI Bijl
Bigmosizeit 1111, iHTerpariisi o0cCTaHHBOTO B TaKi IOAATKH, sIK, HATIPUKIAL, Microsoft
Word a6o Google Docs, po3MUBAa€E MeKY MisK KOPUCTYBAueM i MAITUHOIO, 3MIIITy-
1o4n ixHi cioBa [32].

Jlnst crBopennst cucremamu 1111 opurinaapbHOTO KOHTEHTY iM HeOOXimHI HamaHi
KOpHCTYBayeM JaHi abo TeKCTOBI TMiKa3Ku, 110, Ha AyMKy F. Mazzy [33], Takox
CIIPUYMHSIE HOBI BUKJUKH 100 IIPpaBa BJIACHOCTI Ta aBTOpcTBa Ha cTBOpeHi 111
poboTH. ABTOPKa 30Cepe/’Ky€ yBary Ha OPUTIHAJIBHOCTI TEKCTOBUX ITiKA30K Ta
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iXHbOMY 3B’I3KYy 3 OTPUMaHMMU Pe3yJbTaTaMy y CTBOPEHHI TEKCTY, 300paskeHb
abo Mysuku. Bona aiiiliia BUCHOBKY, 1[0 TE€KCTOBI IMiJIKA3KM, SIKi KOPUCTyBa4d
Hazmae cucreMam IIIT [yt cTBOPEHHS TIEBHOTO KOHTEHTY, MOKYTh OYTH OPUTiHAIIb-
HUMM, OCKIJIbKH BOHU YacTO BifoOpakaloTh TBOPYiCTh, MAiCTEPHICTD i CyIKEHHST
JIIOJIMHU-ABTOPA.

Koy Mu BU3HauUMIMCH, 10 TPOJAYKT, CTBOpeHUi 3a gornomoroto I, ciin BBa-
JKaTW aBTOPCBKUM 13 BCiMa HACJIiIKaMU Y BUTJISA/II BUHUKHEHHST HAa HbOTO aBTOP-
CbKHUX I1paB, MOCTAE TTUTAHHS 110/I0 BU3HAUEHHS TTaPUTETy B aBTOPCHKOMY BHECKY
Mixk JoarHOoIo i rerepatuBHuM III1. OcobmBO 1€ € akTyaabHUM /IS BUIABIIIB
HAyKOBUX JKYPHaJiB, a/iy)Ke MOKe 3HAUHO BIIMHYTH Ha MOAAQJBIINNA PO3BUTOK
HayKH B3araJii.

Kinpkicne BumipioBanns crynens BiiuBy III Ha ocrarounuii siteparypHuii
npoaykt 3anpononysasa linbais aBropis CIIA 2024 p., sika 3BepHyIacs 3 Bij-
KPUTHUM JIICTOM 1 TO30BOM /10 cyay. BoHa 3akinkae, 1mob aBToOpy TOBiIOMIISLIN
BUJIABIB, UM MICTUTH IOAAHUN pyKonuc Oyab-sakuii Tekct, crsopennii 111, Ta
3000B’s13y€, 1006 Takuii (hparMeHT He TEePEBUINYyBaB 5 % 3arajibHOTO 00CATY
TBOPY [17]. AkuM moske OyTH BigcoTok Tekcty, crBopeHoro I (K mozaTKoBOro
BUCOKOTEXHOJIOTIYHOTO 1HCTPYMEHTY), ¥ HAyKOBUX MyOJiKaIisx i un Oyzie BiH
y SKHich croci6 arpubyToBaHUM, HEOOXiTHO BU3HAYMTH ITiJ] Yac TOAAJBIITNUX
00TOBOpEHD i€l TEMU HAYKOBOIO CIIIBLHOTOIO.

HInaxu eusenenus KOHmenmy, CmeopeHozo umyuHum iHmenexmom

TexcTtn, mosHicTio 3reHeponani I, TakoX Mo:KXKHA Bifpi3HUTH BiJl HaIMCAHWX
JIFOJITHOT0, X04a 1HO/I 11e MOsKe OYTH JIOCUTH CKJIAIHUM 3aBAaHHsM. Ha mouaTky
BIPOBa/KeHHsT yaT-00TiB Ha Oasi Il Bonw Oyam TakuMmu, MO JOCBigYeHMI
pelakTop o/ipady Mir iZleHTU(IKyBaTH MOXOIKEHHS TEKCTY, CIIMPAIOYNCh HA JIeIKi
XapaKTepHi O3HAKU:

— YiTKa CTPYKTYPOBAHICTb TEKCTY, BUKOPUCTAHHS IIIIIYHKTIB 13 MOSACHEHHSIMY;

— mabJOHN y CTPYKTYPi pedeHb i JIEKCHUIli, CTUJIb i CKIaIHICTh MOBJIEHHEBUX
KOHCTPYKIIIi;

— HaaAMipHO (DOPMAJIBHUI 1 TTOCIIIOBHUI TOH TIPOTSTOM yYChOTO TEKCTY;

— MOJKJIMBE ITIOBTOPEHHSI OKpeMux (¢pas;

— BiZICYyTHICTH CyIEpeuJINBUX AYMOK, IIPOTHPIY i PO3MAITTs 3MicTy uepe3 Opak
0COOHMCTOTO JIOCBiY;

— He3HayHe BUKOPUCTAHHS CIIel[iaibHOl TePMIHOJIOTI];

— MOMWJIKK B KOHTEKCTi a0 B PO3yMiHHI HIOAHCIB.

Takuit miaxin marBepaKyoTh Takox R. van Woudenberg, C. Ranalli Ta D. Bracker,
aki BBaKaloTh [34], mo ChatGPT 6pakye 34aTHOCTI 3AiHCHIOBATH 1JUIOKYTHBHI
MOBJIEHHEBI akTH (HAPUKIA, 001t ab0 CTBEPKYBATH), Y HHOTO BiJACYTHI

ISSN 2414-990X. Problems of Legality. 2025. Issue 168 91



Jlywuk I. B. [Jo numaHHa npo 8U3Ha4YeHHA asmopcmed iHmesieKmyasnbHo20 NPOOYKMY...

pisHi MeHTa/IbHI cTaHu (Bipa, IepeKOHAHHSI YU HaMip), BiH He MoKe OpaTu Ha
cebe BiAMOBIIAMBHICTD 3a CIIPOAYKOBaHI HUM TeKCTH. IIpoanasisyBaBiim pi3Hi
CTaBJIEHHST /10 BU3HAYEHHST aBTOPCTBA TEKCTY (JTibepastiaM MpUIUCy€e aBTOPCTBO
ChatGPT, koHCepBaTH3M 3allepPeuye 1€ 3 HOPMATUBHUX i MeTa(hi3UIHUX TPUIIH
i TOMiPKOBaHICTh, IO YMOBHO HAJ/Ia€ HOMY TaKUX TIPaB), CTBEP/KYIOTH 110 JKOJEH
Ii/IX1/] He BIZTIOBi/Ia€ KpUTEPiIM BU3HAUEHHSI aBTOPCTBA.

[Tiznimre, y Mipy pO3BUTKY IIMX TEXHOJOTIN CTa€ Je/all CKJIAJHIIe BUSHAYUTH
CJIIIN BTPYYaHHS TeHepaTUBHUX MoOjiesiel, OCKIJIbKY BOHU HABUMJIMCS IMITYBaTU
Jo/icbKe nucbMo. Tomy /it BUpPIIIEHHS 1[bOTO NMUTAaHHS 3aCTOCOBYIOTH 1HIII
MoziesTi (IeTeKTOPU KOHTEHTY ), sIKi BU3HAYalOoTh, YU 3reHEePOBAHO TEKCT 32 JI0I0-
moroto HII. /To Takux HajexaTb OHJIAH-cepBicH, SKi BUKOPUCTOBYIOTH I sk
iHCTpyMeHT /iuist anamidyBauus tekcry (Hanpukiazu, Neural Writer Multilanguage
Pharaprasing Tool |35] abo Undetectable Al [36]), mo nai0Th 3MOTY HIBUIKO
BU3HAUUTH aBTOMATHYHO 3reHepPOBAHUIN KOHTEHT, BUSBUTHU BUIAQJKU ILariary,
3HMU3UTHU PU3UK TIONIMPEHHS HeNmpaBAWBOl iH(dOpMallil 3 MeTOI0 MiATPUMaHHS
ABTEHTUYHOCTI Ta YHIKAJIbHOCTI KOHTEHTY.

OxpeMo cJtiji 3rajjlaTé TpO TakK 3BaHi TyMmMaHizatopu (Hanpukiaan, Ai Humanizer
[37] abo Copy AI Paraphraser [38]), siki, 3HoBY K Taku, 3a gornomoroio IIII,
JIOJIAIOTH JIIOASHOCTI TekeTy, 3renepoBanomy 1. BukopucroByioun nepedpasy-
BaHHS TEKCTY, BOHU MEPENuCyoTh KOHTEHT, BU3HAYEHU N K ITYYHO CTBOPEHUH,
iMiTyI0un 1abJI0HN IIPUPOAHOTO MOBJIEHHS, aje 30epiralodn OpUriHAIbHY i1€10
Ta CTUJIb. BUHUKaEe cuTyallis, KOJau OJHI MOJeNl IIYKAITh CJAiIN BTPYYaHHSI
[IIT y TBOpax, a iHi — JoIoMaraloTh ix 1nojsosnaTu. Take 3aMKHeHe KOJIO MOXKHA
MOIOJIATH, JIUIIE YiTKO BU3HAYMBINH, KOO MAaKCUMAJIHLHO MOKe OyTU YacTHHA
mizicHoro tBopy, ctBopena 111, i po3pobuBIIM MexaHi3MU Ta MPOIEAypH ii
BU3HAYEHHS.

J. A. Teixeira da Silva |39] nipoanastisyBaB cydJacHi X0 aKaJeMiYHNX BUIABI[B
i3 ix HaOOPOM CYBOPUX €TUYHUX MPABUJI i BUSHAHHIM aBTOPCTBA JIUIIE 32 JIFO/IH-
Hoto. BiH 3ayBasKye, 110 MOKJIMBO TaKi KOPCTKI KOHIENTYaJbHi 0OMEKEHHS Ha
aBTopcTBO /st [T Ta BeJIMKUX MOBHUX MOJIENIEil MOKYTh OYTH 3yMOBJIEHI CTpa-
XOM Yepes iHTesleKTyasibHy 3arposy 3 6oky I, axuii Mosxe y 11iit cepi nepesep-
HIUTH JIOANUHY. TakoK Ha TJIi TPUBAIUX CyTEePevoK 010 BU3HAUYEHHS aBTOPCTBA,
(hanmbmIUBOTO aBTOPCTBA Ta 3JOBKUBAHb aBTOPCTBOM BiH MPOIMOHYE BBECTH B
aKaIeMiYHUI 00T TOHATTS (3 ypaxXyBaHHSIM MeBHUX 3actepeskenb) [11I-aBTopcTBa
i3 fioro BiAMOBIZHOIO aTPUOYIIIEI0, AJKe iICHYE BiIMIHHICTD Y BiIMTOBIAATIBHOCTI 32
pesyJIbTaTH CBOIX [l i3 60Ky JIoANHN — KoprcTyBaya Ta BiacHe 111

HesBaxxaioun Ha Te, 110 y MPaBOBOMY TOJI BiJICYTHI €IWHI MiAXOAN 10 OIli-
HIOBAHHST JIOKJAMAHHS 3yCUJIb Jioauan y cruiapauii i3 I mpoaykr, HeobximaHi
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MO/IAJIBIII JIOCJII/IPKEHHST HA OCHOBI aHAJIi3y 1HTEpeciB 3allikaBJIeHUX CTOPIH, PO3y-
MiHHS TTPAKTUYHUX HACJTIJKIB BU3HAHHS aBTOPCHKOTO ITpaBa Ha TBOPU, CTBOPEHI
I111, Ta BUBYEHHS aJbTEPHATUB, K MOKYTh OYTH BUKOPUCTAHI JJIsI iATPUMAHHSI
CIIPaBEINBOTO HGATaHCy MiK KOHKYPYIOUUMU iHTEpPEeCaMH.

Bucnosku

Ha mizcraBi HaBeseHOTO HacamIiepesl MOTPiOHO 3a3HAYNTH, 10 aBTOPCHKE MTPABO
3aXMIIAE€ TBOPUICTH aBTOPA-JIIOMHM i He MOKe OyTH HajlaHe KOMIT IOTEPHUM ITPO-
rpaMam abo iX po3pobHMKaM. AjKe Oe3rIy3/10 BBasKaT aBTOPOM cTBopeHoro 1111
TaK caMo, SIK i BUTOTOBJIIOBAYiB Ii CKJIAZOBUX ab0 MOCTAYaJbHUKIB €JIEKTPUKH,
3aBIgKM SAKiM BoHa mpaittoe. [III — 1e sntire iIHCTPyMEHT y pyKax JIOAWHU, STKa
TBOPYO 3MIHIOE CBIT, a He CaMOCTiliHa HeJleTepMiHOBaHa Pid.

OcTtaHHIM 4acoM TIONHMPIOETHCS Jiefialti Oibiiie TBOPIiB, ctBopenux 111, mo cripu-
YUHSE HOBI BUKJIMKHU /IO TTPABO3aCTOCYBaHHS Y cepi iHTeTeKTyaTbHOI BJTaCHOCTI.
3apa3 cyaJliBCbKa MPaKTHUKa HAroJIOIIYE, 1110 HaBiTh He3HAuHA y4yacTb JIOAMHU
Yy CTBOPEHHI KOHTEHTY € BiIMTPaBHOIO TOYKOIO [IJIT 3aXUCTY 11 aBTOPCHKUX TIPAB.
3yCUJLIs Cy/IiB 30cepe/iKeHi came Ha BU3HAYEHHI aBTOPCTBA, a HE HA MeperJisi/ii
3aKOHY TIPO aBTOPChKeE MPABO Ta CY/I0OBOI IIPAKTUKH, aJI3Ke TEePerJisi/] IbOro 3aKOHY
BOAYAETHCS CKJIAAHIIINM PillleHHSIM, HI’K PO3IIMPEHHS TJyMaueHHsI aBTOPCTBA.

3pocTaHHs MoxKauBocTelr HoBUX Mojesteit 111 ta eBosoltisi TBOpYMX T1po1ieciB 3a
HOro y4acti MOXKYTh MIPUBECTH IO TOTO, 10 B MalOyTHHOMY 3HAT00JISATHCS Ti€BI
Ta e(PeKTUBHI NTPOIle/lypH /IJIsI BUSHAYEHHS CTYIICHS YYacTi JIOAMHU Y TBOPYOMY
Ipoleci Ta OPUTriHAIBHOCTI KOHTEHTY, CTBOPEHOTO 13 3ay4yeHHSIM 1HCTPYMEHTIB
1.
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Anoranis

Axmyanvuicmo memu 3ymoeaeno HeobXionicmio poseasdy numarms w000 0coOiUB0OC-
metl npasoeozo saxucmy inmepecie dimeil 6 YMoGAX NPABOBOZO PENCUMY BOEHH020 CMANY
6 Ykpaini ma okpecienns CneuuQiKu npasosozo pezyiosanis CYCNIIbHUX GIOHOCUN
YCUMOBLCHMS 3 THOICMHUM eaeMenmom nid uac eitinu. Cxapaxmepusoeano 00MenCcens
000 MONCAUBOCE YCUHOBICHHSA Oimell iHo3eMuaMU 6 YKpaini 6 YM0oBax 60EHH020 CNAHY.
3asnaueno, wo ycunosnens 30MCHIOEMbCS Hacamnepeo 6 inmepecax oumunu 0ns 3a0es-
neuenns cmabiioHux ma apmonitnux ymoe ii scumms. Mema cmammi nonsizac 6 pos-
Kpummi npasosoi npupoou MincoepircasHozo YCunoBACHH L THOIEMUIMU A00 2POMAOIHAMU
Yxpainu, axi npoicusaromo 3a ii mescamu. /locsenenms oKpecienol memu cmaio Moxicau-
BUM 3AB0SKU BUKOPUCAHHIO KOMNIEKCY Memooié HayKo60z0 NisHaums, 30Kpema Qiio-
COPCORUX, 3a2ANHOHAYKOBUX A CNEUIATLHUX, HA OCHOGI CUHME3Y, AHAli3y, THOYKUii ma
Oedyxuii. Hazonoweno na neobxionocmi dompumanis npouedypu 6Cunocnenis i 3abesne-
YEHHS KOHMPOIIO 34 YMOBAMU Nposcusanns oumunu. IIpoananizoeaio ocnosui 3asdamnis
Hauionanvnoi couianvnoi cepgicnoi cayicou Yepainu sx uenmpanviozo opeamy UKoHas-
40l 61a0U, IANLHICID AK020 CNPAMOBYEMbCsL ma Koopounyemocst Kaoinemom Minicmpie
Yipainu uepes Minicmpa couianvnol nonimuxu, i Sxuil peaiisye 0epicasny noiimuxy
y cepi saxucmy npas dimeil. 3poOaeHO BUCHOBOK, WO YCUHOGLEHHS 0imeil 2POMAOIHAMU
IHWUX KPain HUMI MUMYACO80 Hemodcause yepes me, wo Hauyionanrvna couiarvha cep-
gicHa cayacoa, sKa Kepye NUmanHsIMu Mincoepucasrozo YCUnOBLeHHs ma Haoae 00360
HA YCUHOBACHNSL, MUMUACOBO He PO3ZIA0AE CNPABU NPO YCUHOBLCHH. 3a Pe3yIomamamu
nposedenozo OOCHIONCeNHs 3 MEMOIO YHUKHEHHS Y MATOYMHbOMY OYOb-SKUX PO3X00NCEHD
Y MPAso3ACMOCOBHUX NIOX00AX BUCTOBLEHO OKPEMi NPONO3ULIL w000 HALEHCHOZ0 BPezYI0-
BAHHS NUMAHHS NPOBEOCHHS NPOUCOYPU YCUHOCLEHHS 3 THOZEMHUM CLEMEHTNOM 6 YMOBAX
B0€HN020 cmany 6 Yxpaiui.
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Abstract

The relevance of the topic is due to the need to consider the issue of the peculiarities of
legal protection of children’s interests in the conditions of the legal regime of martial law
in Ukraine and the definition of the specifics of legal regulation of public relations of
adopting with a foreign element during the war. The article describes the limitations on
the possibility of adoption of children by foreigners in Ukraine under martial law. It is
noted that adoption is carried out, first of all, in the interests of the child to ensure stable
and harmonious conditions for his/her life. The purpose of the article is to reveal the legal
nature of interstate adoption by foreigners or citizens of Ukraine living outside its borders.
The achievement of the outlined goal became possible due to the use of a complex of
methods of scientific knowledge, in particular, philosophical, general scientific and special
ones based on synthesis, analysis, induction and deduction. The article points out the need
to comply with the adoption procedure and control over the living conditions of the child.
The study analyzes the main tasks of the National Social Service of Ukraine as a central
executive body, whose activities are directed and coordinated by the Cabinet of Ministers
of Ukraine through the Ministry of Social Policy and implements state policy in the field
of protecting children’s rights. It was concluded that adoption of children by citizens of
other countries is temporarily impossible due to the fact that the National Social Service,
which manages issues of intercountry adoption and issues of permission for adoption, is
temporarily not considering adoption cases. Based on the results of the conducted research,
in order to avoid any future differences in law enforcement approaches, separate proposals
were made for the proper regulation of the issue of conducting the adoption procedure with
a foreign element under martial law in Ukraine.

Keywords: adoption; legal regime of martial law; foreign element; adoptive parent;
protection of the rights of the child.
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Beryn

KimbkicTs mitedt, siki saymmmincs 6e3 mikayBaHHs OaThbKiB YHACIIOK 30POHHOT
arpecii pd mpoTu Ykpaiau, mocTiiiHO 3pocTae. BogHoyac miT, SKi BTpaTUIN
6aThKiB 200 MOTPEOYIOTH OMIKM, He 3a/IMIeH] HaOJMHIN, ajyke OaraTto Hebalmy-
JKUX YKPAiHI[iB Ta 1HO3eMIIiB XOUyTb Ha/aTu IM CBOIO JIOIIOMOTY, IIKJYBaHHS Ta
Typboty. Came TOMY ChOTO/IHI TaK GAaraTo yBaru MPUILISIETHCS MTUTAHHIO YCHHOB-
JieHHs1. Bin moyaTky BilffHU YCKJIQJIHUBCS MPOIEC MTPOXO/XKEHHS BCI€l TTPolie/lypu
YCUHOBJICHHS, TIPU IIbOMY iHTEepecHu JiTell 3a3HAIOTh PU3UKIB, IO CIPUYNHUIO
TUMYACOBE TTPUYITMHEHHS TIPOIlecy YCUHOBJIeHHA. HUHI mportec ctaB A0CTYIIHI-
MM, ajie ooMeskeHHst 36epiraroTbest. ChOTOIHI YCUHOBIEHHS 3MIHCHIOETHCST JIUIITE
y TUX perioHax, Jie He BeAyThcs O0WOBI Ail Ta AIIOTH OpraHu Aep:KaBHOI BJIAIK
Ykpainu, i e o0 TUX JAiTel, MOA0 AKUX MOKIMBO BCTAHOBUTH 00CTaBUHU
JKUTTS IXHIX GATBKIB 4 POIMUIB.

[Ile ogHUM YMHHUM OOMEKEHHSM € 3a00pOHa Ha YCHMHOBJIEHHS JiTei, siKi TIpo-
JKMBAIOTh HA TEPUTOPil YKpalHU, ITHO3EMISIMU Ta TPOMAJsTHAMU YKpaiHu, SKi
MOCTIIHO TPOKUBAIOTH 3a ii Mekamu. Ile oOMeKeHHST MONUPIOETHCS 1 HA TPO-
MasgH YKpaiHu, sKi TMM4YacOBO MeIKaloTh 3a ii Mexkamu. 3abopoHa Ha yCH-
HOBJICHHSI 3a3HAYEHNMU KaTeropisiMU 0Cib TPOOBKYETHCS HA BeCh TMEPIoj il
BOEHHOTO CTaHy B YKpaiHi Ta mpotsiroM 90 1HIB 1icas iioro 3akiHueHHd. Ase i
3 IIUX TIPaBUJ € BUHSATKHU.

«Kypc Ykpainm Ha €BpoIelchbKy iHTerpailiio BUMara€e IeperJisily MmpiopuTeTiB
JlepsKaBHOI TOJITUKU Y cdepi OXOPOHU TUTUHCTBA, BIPOBAKEHHS YCIINTHUX
MiIXO/IiB i3 CBITOBOI MPAaKTUKK 3aXUCTY TPaB JiTel, siki 6a3yioThest Ha 3abesre-
YeHHI MpaB 1 HAWKpaIuX iHTepeciB IUTUHU, CIIPSIMOBYIOThCS HA IMIITPUMKY CiM'i,
CTBOPEHHsI YMOB JIJIsl BUXOBaHHS Ta PO3BUTKY iTell y ciM'i abo cepemoBwuiili,
MaKCUMaJIbHO HaOJMKEHOMY JI0 CiIMeiTHOro», — persamenTye HarionanibHa cTpa-
Teriss pehopMyBaHHS CUCTEMU THCTUTYIIHHOTO JIOTJISIY Ta BUXOBAHHS /IiTell HA
2017-2026 poxu [1-2]. 3abesnedentss TypOOTOIO Ta COMIATHHOIO MiATPUMKOIO
yCiX TpOMajisiH, HacaMIlepe] HallGLIbII Bpas/IMBOl Ta He3aXMIEHOI KaTeropii Hace-
JIEHHsT — JIiTeH, sIKi TIOTpebYIOTh 0COOIMBOTO 3aXUCTY B YMOBAX MOBHOMACIITAOHOT
BiiiHM, — HeoOXi/Ha CKJIazoBa Iiel moaituku gaep:xasu. Ha sxanb, 306poiina arpe-
cig pd nmpoTu HaIIOi /Eep;KaBU MOCTABUJIA HA TTay3y IMPOIleC YCUHOBJIEHHS /IiTei
K TpoMajsgHaM¥ YKpaiHu, Tak i iHozeMIsIMu Ta ocobaMu 6e3 rpoMajsHCTBA.
[lepenycim MpUYMHOIO TaKOl CUTYaIlll € yCKJIaJHEeHa IMPollelypa YCUHOBIEHHS,
sIKa rependavdae geTaabHy MepeBipKy JAOKYMEHTIB, 0OCTAaBUH, SIKi CTOCYIOTHCS
6aThKiB AUTUHM, KAaHAUAATIB B YCUHOBJIIOBAYi i caMoi AUTUHMU, HepeOyBaHHS
IWTUHU Ha TeBHOMY 061Ky, KpiM TOTO, mMocTasio muTaHHs M0M0 MOKJIMBOCTI
3aBepIeHHs POLe/lyPU YCUHOBJIEHHS SIK TPOMaJISTHAMM YKpaiHu, TakK 1 iHO3eM-
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I[SIMM, PO3II0YATOl [0 OBHOMAacIITabHOro Bropraenns. Ilepenbayanocss BigHOB-
JICHHST 3aBEPIIEeHHST TAKUX TIPOIELYP, /e BiKe BiOYBCS KOHTAKT i3 TUTHHOIO, OYJI0
posmovaTo cyzoBe o(hOpPMJIEHHS, O/Ipa3y IMICs BIIKPUTTS CYOBUX PEECTPIB Ta
HaJIaro/KEHHs POOOTH CyIiB.

YkpaiHa 1OTPUMYETBHCS TOJJITUKU OXOPOHU MUTUHCTBA, IO B HAIIN Jep:KaBi
BU3HAETHCA 3araJjbHOHAIIIOHAJIbHUM IMPIOPUTETOM 1 3JIUCHIOETHCI 3 METOIO
3abe3IedeHHsT peatisallil paB IUTHHU HA KUTTS, OXOPOHY 3/I0POB’sl, OCBITY,
colliaibHIiT 3aXKCT Ta Beebiunmii po3BuTokK [2]. BescyMHiBHO, HalKpaluM /st
JIUTUHU € TIPOKUBaHHA B ¢ciM'i 3 6aTbKkamu, Ki Ipo Hel HiKIyIoThes, 3abese-
YyIOTh HOPMAaJbHI MaTepialbHi YMOBHU Ta 3/I0POBY TICUXOJIOTIUHY aT™Mochepy
st il po3BuTKy. ChOTOMHI B yMOBax aKTWUBHUX OOMOBUX iif Ta TMMYaCOBOI
OKYyTIAIlil YaCTUHYM TEPUTOPIiil HAIIOl Aep/KaBU 3aXUCTY MOTPEOYIOTh He JINIIE
TiTU-CUPOTH, a i AiTH, mo36aBieHi 6aTbKiBCHKOTO MiKJAyBaHHS, HiTH, SKi 10
24 motoro 2022 p. masu 6aTHKIB i He HaseK AU 0 TAKOI KaTeropii coriann-
HOTO PU3UKY.

MeTo10 I0CTIIKEHHS € PO3KPUTTSI IPABOBOI MIPUPOAN 3a00POHK MiKIEPKaBHOTO
YCUHOBJIEHHS iHO3eMIIMU ab0 rpoMajisiHaMu YKpaiHW, sIKi MPOKUBAIOTD 3a ii
MesKaMi B yMOBax JIii MPaBOBOTO PEKMMY BOEHHOTO CTaHy, BUSHAUYEHHST 0COOJIH-
BOCTel TTPaBOBMX BiJTHOCHH, SIKi BUHMKAIOTh Ta iCHYIOTb y cepi yCUHOBJIEHHS
3 THO3EMHUM €JIeMEHTOM KPi3b IIPU3MY YMOB BOEHHOTO CTaHY, a TAaKOK BUSBJICHHS
IIeBHUX HEJNIOJIIKIB, Kl YCKJIaJHIOIOTh IIPOlleC HOPMAJbHOIO PO3BUTKY BIIHOCHUH
MiXK/Iep>KaBHOI'O YCMHOBJIEHHSI B YMOBaX IIPAaBOBOTO PEKUMY BOEHHOT'O CTaHY, Ta
3aIPOIOHYBATH HIJISIXU 1X YOCKOHAJIEHHS.

Orssin itepatypu

[Tpo6siemi 3MiCTy TIPAaBOBOTO PETYJIIOBAaHHS YCHHOBJICHHS iIHO3EMHUMMU TPOMAJIs-
HaMu Ta ocobaMu Ge3 POMaIHCTBA IIiJ] Yac Jii MPaBOBOIO PEKUMY BOEHHOTO
CTaHy B KOHTEKCTI 3aXMCTy TpaB [liTeil MPUCBAYEHO HU3KY TPallb TAKUX aBTO-
piB, sik C. Kypuo [3], B. Baagumescoka [3], JI. Paguenko [4], O. dupbko [5],
O. Bo6pycs [6], A. Kymenko [7].

Marepiaim Ta MeTOAM

Y crarTi BUKOPUCTAHUI KOMILJIEKC METO/1iB HAyKOBOTI'O 1i3HAHHS, 30KpeMa: (iso-
coChKi, 3aTa/IbHOHAYKOBI Ta ClieliajbHi MeTOIM HAyKOBOTO TTi3HAHHSA HA OCHOBI
CUHTE3Y, aHaJi3y, IHAYKINI Ta AeAyKiii. MiKIUCIUILTIHADHUI Ta KOMILIEKCHUI
MIXO/IU, SIKI MOJISATAIOTh y 3aCTOCYBaHHI 3araJlbHOHAYKOBHUX 1 crielliajJbHO-Ha-
YKOBUX METOJiB HayKOBOIO Ii3HaHHs, OYJU BUKOPHUCTaHI s 3abe3IeueHHs
OTPUMaHHS SIKICHOTO Pe3yJIbTaTy IPOBeeHOr0 A0ciKeHHsa. CuCTeMHUIT MeTO/T
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3aCTOCOBYBABCSI ITPU JOCTIPKEHHI TOHATIMHUX 1 METOIOIOTIYHUX TTPOOJIeM BU3HA-
YeHHs1 HAJeKHOCTI MPaBOBUX BIJTHOCUH, SKi BUHUKAIOTH 1T/l YaC YCUHOBJIEHHS
3 IHO3eMHUM eJIeMeHTOM, /10 chepr MUBLIbHUX MPaBOBiAHOCHH. /liaeKTHaHmt
METO/I 3aCTOCOBYBABCS [IJISI TOCJII/IKEHHS MPAaBOBOI MPUPOU MIXKIEP5KaBHOTO
YCUHOBJIEHHS. JJ11 XapaKTepUCTUKU eJIeMEeHTIB CTPYKTYPU [IMBIJIBHUX IIPABOBiJL-
HOCUH Ta BU3HAUYEHHS 1X 3MICTY Y cdepi YCUHOBJIEHHS 3 IHO3eMHUM €JIEMEHTOM,
a TaKOX TaKUX TOHSTh, K «IIpaBa JAWUTUHYW Ta OPTaHiB OIMKHW Ta MKIYBaHHI»,
OyJI0 3aCTOCOBAHO TepMeHeBTUYHUI MeTo. DopMaibHO-IOPUINYHUNA METO/I
BUKOPUCTOBYBABCA /IJIsI YTOYHEHHS 3MICTY IPAaBOBUX IMOHSITD.

Pe3ysbrati Ta 00roBOpeHHS

ITumannsa HOpMamueHozo 3a1cpim1emm npaeoeozo pe2yto6annl YyCUHOGJIEHHA
3 ITHO3eMHUM eJleMeHMOM

Bianosigno no 4. 3 cr. 51 Koncrurymii Ykpainu, cim’sl, IUTUHCTBO, MaTEePUH-
CTBO 1 6GaTBbKIBCTBO OXOPOHSIOTHCS JiepskaBoto [8]. 3rizHo 3i ct. 207 CimeitHoro
kozekcy Ykpainu (nami — CK Ykpainu), yCUHOBJIEHHSIM € NPUWHATTS yCU-
HOBJIIOBAY€EM y CBOIO CiM'I0 0cOOM Ha TpaBax JOYKHU YU CHHA, IO 3[iliCHEHe Ha
Ii/ICTaBl PillleHHS CYIY, KPIM BUTIAQJIKy YCUHOBJICHHI TUTUHMU, SIKQ € TPOMAJIIHN-
HOM YKpalHu, aje IIPOKUBA€E 3a MeXaMU YKpalHW. YCMHOBJICHHS 3/111CHIOETHCS
HacaMmIlepe]] B iHTepecax AUTHUHU /s 3a0e31edeHHsT cTabiIbHUX Ta TapPMOHIMHUX
yMOB i1 KuTTs [9].

CimeilinuM KojekcoMm Ykpainu y 4. 1 ct. 283 mepenbadeHo, M0 yCUHOBIEHHS
1IHO3EeMIIIMM B YKpaiHi JUTUHHU, KA € TPOMAASTHUHOM YKPAiHU, 3/[1MCHIOETHCS
Ha 3araJibHUX TifcTaBax, yctanopienux ri. 18 CK Ykpainu. OpHak BigHOCUHU
YCUHOBJIEHHS 3 IHO3eMHHMM €JIEMEHTOM MalOTh CBOI IeBHi 0COOJIMBOCTI, IKi per-
samenToBano posa. 6 CK Ykpainu [9].

bepyuu no yBaru mosiokeHHs HOpMAaTUBHO-TIPABOBUX aKTIB Y YAaCTUHI PETyJIIO-
BaHHS CYCIIJIBHUX BiIHOCUH Yy cdepi MixKAep:KaBHOTO YCUHOBJEHHS, MOXKHA
3pOOUTH BUCHOBKH, II10:

1) B Ykpaini mij yac BOEHHOTO CTaHy cama IIpoIelypa YCUHOBJIEHHS 3aJIUIIIa-
eTbcst HeaMinHoo. Bumoramu CK Ykpainm Ta [lopsiaky npoBajskeHHS AisSLIBHOCTI
3 YCUHOBJIEHHS Ta 3/1HCHEHHS HarJsily 3a JAOTPUMaHHAM IIPaB yCUHOBJIEHUX
mitell nepeabadeHo YiTKUI Ta 3aKOHOAABYO BU3HAYEHMIT IMOPSAOK Ii peastisaiiii
Ha mijicTaBi pineHHsa cyay [9];

2) y BiANOBI/Ib Ha BUKJIMKHU chorojents Kabiner MinicTpiB YkpaiHu 3anipoBainB
MOJIaHHS 3as1B HA YCUHOBJIEHHSI B €JIEKTPOHHOMY BUIJIS/II, CIIPOCTUB TOPSIIOK
BejieHHsT OOJTIKY IIi€l KaTeropil aiTeil, THM caM¥WM MiABHUINEHO PiBeHb iH(bOpMa-
IifTHOI Ge3TeKN MPOoIeCy YCUHOBJIEHHS, 30KpeMa 3 iIHO3eMHIM eJIEMEHTOM;
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3) /Ui BperyJioBaHHS CYCIIJbHUX BiJTHOCUH I[OJI0 YCUHOBJIEHHSI B YMOBax
IIPaBOBOTO peXkMMYy BoeHHOTO ctaHy IlocranoBoio Kabinery MinictpiB Ykpa-
inm Bix 01.06.2023 p. Ne 576 «IIpo BHeceHHs 3MiH 10 AesgKuX moctaHoB Kabi-
Hery MiHicTpiB YKpaiHU 1100 MPOBA/KEHHS JIAJbHOCTI 3 YCUHOBJIEHHS Ta
BJIAIITYBaHHS JiTeil-cUpiT, miTell, mo3baBieHnX 0aTbKiBChKOTO IMiKJIyBaHHS,
B ciM'i TpoMaasgH YKpaiHu I yac BOEHHOTO CTaHy» OYJIO pPerjaMeHTOBaHO
[POIIE/LyPY BCUHOBJIEHHST IUTHHM, 11O MepeOyBae 3a MesKaM¥ TePUTOPIi Hatoi
JepsKaBy Ta 3 ypaxXyBaHHIM MOKJIMBOCTI 0OMeKeHHsI BUI3My YCHHOBJIIOBAUIiB 3a
kopzon [10].

Bapro 3a3HaunTH, 110 3rajlaHiM BHUIIle HOPMATHBHO-TIPABOBUM aKTOM OYJI0 3aIpo-
BaJIPKEHO 3a00POHY Ha YCHMHOBJIEHHS iTell rpoMaisiHaMi YKPaiHH, 110 TTOCTIHHO
ab0 THMYACcOBO TiepeOyBalOTh 32 MeKaMK HAIlOi KpalHW, a TaKOK iHO3EMHUMU
rpoMajissHaMu Ta ocobamu 6Ge3 TPOMaISTHCTBA.

3aKOHOIaBUe 3aKPillJIEHHs] BKa3aHUX 0OMeKeHb CTOCOBHO TIPOBA/KEHHST [Iisiiib-
HOCTI 3 YCHHOBJICHHST 3 IHO3eMHUM €JIEMEHTOM He JIIIE € BijloOpakeHHSIM Halli-
OHAJIbHOI CIIPIMOBAHOCTI COITIaJIbHOI MOJIITUKY IePKABU I0/I0 BUXOBAHHS JIiTEi
caMe TpoMaJisTHaMU YKpainu, a i 1oB’si3aHe 3 TPYAHOIIAMM Y TIPOBEIEHH] caMoi
MPOIIe/IyPU 3 TOTPUMAHHAM yCiX BU3HAUEHUX BUMOT B YMOBAX BOEHHOTO CTaHY.

Hacammepen 1e mponeaypHi nmpobiemu. IToTpibHO BpaxoByBaTH, IO Mij Yac
BiliHM YITOBHOBAKEHUM OpraHaM CKJIaJHO KOHTPOJIIOBATU Ta BiJICTEKUTH edek-
TUBHICTb TTPOBA/IKEHHS [ISIJIBHOCTI 3 MIXK/IEP;KaBHOTO YCUHOBJIEHHS 3 ypaxy-
BaHHSIM JIOTPMMAHHS BCIX HOPMATHBHO 3aKPilIEHUX BUMOT Ta 3a6e3MeYnTH Ha
HaJIEKHOMY PiBHI 3aXHCT Ta OXOPOHY IIpaB, CBOOOJ Ta iHTEPECiB yCUHOBJIEHO]
JIUTHHU.

IIpuvunu mumuacosoi 3a60poHu MixnCOePIHCABHO20 YCUHOBNEHHSA 8 YMOBAX
60€HH020 cmaHy

KepiBHUM opraHoMm, 10 3aiiMa€ThCS MUTAHHSIMU YCUHOBJIEHHS 3 1HO3EMHUM
eseMmenToM, € HarionasbHa comiasbpia cepBicHa ciays:kba Ykpainu. Came meil
OpTaH /Ia€ JI03BOJIM HA YCUHOBJIEHHS JUTUHU — TPOMAJISIHUHA YKPAiHU 1HO3eM-
MU 200 TPOMaJsTHAMU YKpaiHu, siKi MPOKUBAIOTH 3a 11 MeKaMu, MpoTe HIHi
PO3IJISA]L CIIPAB PO YCUHOBJIEHHSI TUMYACOBO IPU3YIIMHEHUI, TOMY MiXK/ep;KaBHe
ycuHOBJIEHHS (TOOTO YCUHOBJICHHS 1HO3eMIISIMU ab0 rpoMajistHaMi YKpaiHu, sKi
MPOKUBAIOTH 3a 11 MeskaMu) TUMYacoBo HeMmoxxnBe. Ampke Coysxba He Bumae
JI03BOJIM Ta He PO3IJISJIA€ CIIPABU [P0 YCUHOBJIEHHS JiTeil rpomMajisiHaMu YKpa-
1HHU, SIKiI MPOKMBAIOTh 3a MeKaMU TEePUTOPii HaIIol Jiep;KaBU, Ta i1HO3EMIISIMHU.
AxTuBHI 60#0BI il YHEMOXIUBHUIN 3a0e3MeUeHHsT KOHTaKTy KaHIUAATiB B YCH-
HOBJIIOBAYl JUTUHM, GKICHOI MePeBiPKU JOKYMEHTIB iHO3eMHUX TPOMAJISH, 110
BUSIBUJIN Oa’kaHHsI YCHHOBUTHU JAWTHHY, 3'sICyBaTH AYMKY TaKOi JUTHHU OO0
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YCUHOBJIEHHS, OTPUMaHHsI BUCHOBKIB 1 3TrO/IU yCiX 3allikaBJIeHUX CTOPIiH, a came:
6aTbKiB, 3aKJIA/iB, /e TPOKUBAJIN iTH, OPTaHiB OIKH 1 MiKJyBaHHS TOmO. be3s
MOTEPEAHBOI POOOTH Ta SKICHOI, PEeTEJbHOI TIePEBIPKH ICHYIOTh BEJTUKI PUBHKH,
M0 IUTHHA MOJKe TOTPANUTH [0 IMaxpais, oci0, ski He 3abe3medyBaTUMYyTh ii
mpaBa Ta HallKpaili inTepecu, abo ToprisiiB moabmu [11].

B ymoBax BO€HHOTO cTaHy He MOXKYTb CTaTH yCHMHOBJIIOBayaMU TaKi KaTeropii
0cib: iHO3eMIi, TPOMAJIIHE YKPaiHu, [0 THMYACOBO ab0 MOCTIHHO MPOKUBAIOThH
3a KOPIOHOM, a TAKOK TPOMA/ISTHU YKpaiHu, Mo 1mepedyBaioTh Ha THMYACOBO OKY-
[IOBaHMUX TEPUTOPIgX Hamiol gep:kasu [12]. [o0BHOIO TPUYNHOIO TAKOTO PillleHHS
€ HEMOKJIUBICTH 3a6e31eueHHsT TIOTPUMAHHS YCiel MpoTleypyu BCHHOBIEHHS Ta
KOHTPOJIIO 32 MOJAJbIINMKI YMOBAMHU TTPOKUBAaHHS AUTUHU. /o pukiay, B pasi
HEeOOXITHOCTI TPOBEAEHHS MIEePEBIPKU YMOB IIPOKUBAHHS TakKoi ciM’i Ipo6/ieMoro
MOJKe CTaTH BiACYTHICTH pecypciB s BUI3AY NpalliBHUKIB cIy:KOU y cIpaBax
niteit 3a kKopzioH. KpiM Toro, 111e 0IHMM apryMeHTOM Ha KOPUCTb BKa3aHOI BUIIE
3a00pOHU € Te, 1[0 0cOOM, AKi BUIXalau 3a KOPAOH, 3apa3 caMi 1epedyBaioTh
y KpU30Biil cuTyalii. 3 OIJsLy Ha Ile HUHI HaBIiThb He PO3TJISNAETHCS MUTAHHS
PO MOKJIUBICTD BIJITHOBJIEHHS TPOIEYPU MIXKIEPKABHOTO yCUHOBJIeHHs [13].

[Icuxomoriunumii acrexT 1iei npodbieMu 1moTpedbye OKpeMol yBaru, ajiKe AiTH,
YCUHOBJIEHI 3 YKpaiHu, ki craau cBigkamu OGOHOBUMX iii KpalHM-arpecopa Ta
6e31ocepeIHbO MOCTPAXKIAIN BHACIJOK HUX, SIK IIPABUJIO, MAIOTh HUKUi COLIi-
aJTbHI HABUYKHU Ta MEHIIe MiKOCOOMCTICHUX CTOCYHKIB, HiJK [iTH, YCHHOBJIEH]
3 IHINUX KpaiH. 3riIHO 3 MIKHAPOJAHUMU JIOCJII/PKEHHIMU 111 COIiaIbHi TPYIHOMIL
MOXKYTh OyTH OCOOJMBO aKTyaJbHUMU TSI TaKUX JiTel, yrpoaosk 18 micsiiis
amanTaiii [14].

HwuHi OCHOBHUM 3aBIaHHSIM € eBakyailist [iTeil Ta cimeil i3 giTbMu B Oe3mnedHi
perioHn YKpaiHu, a TaKoK 3a il MeXi — y TOMY YMCJI /10 JiepskaB — uJeHiB €Bpo-
neiicbkoro Coro3y, MO MOB’43aHO 3 PU3UKAMMU JIJIST JKUTTS 1 37I0POB’S ZIiTeH, 110
crpuYrHeHi 36poiiHoIo arpecieio pd mpotu Yrpainu [15].

«/litu, eBakyiioBaHi /10 1HIINUX Jiep;KaB BHACIIOK HA/I3BUYAHOI CUTYallil, y TOMY
YUCi IiTH, SIKUM Ha TEPUTOPIii IHIINX JepsKaB HaJaHO cTAaTyc OiKeHIs, He
MOKYTh OYTH YCHUHOBJI€HI, OCKIJIbKU OibINiCTh 13 HUX He € cupoTamu, abo
HeMa€e oMIMINHNX TOCTOBIPHUX MiITBEP/IXKEHD IbOMY», — CaMe B IIbOMY TIOJIATAE
noJiitTika Yrpasiinas Bepxosroro komicapa OOH y cmpaBax GiKeHIIB 1010
YCUHOBJIEHHS.

3 orJsiy Ha HaBejeHe BHUINe, TaKiil Kareropii faiTeit HeEOOXiMHUI BiAOBITHUI
NOTJISA] Ha TUMYACOBIM OCHOBI JIS IIOAAJIBIIOTO MOYKJINBOTO BO33 €IHAHHSI
3 IXHIMM pOJIMHAMH, a HEe YCUHOBJIEHHS.

106 ISSN 2414-990X. IIpobaemu 3axonnocmi. 2025. Bun. 168



Rudenko, 0.V., & Pavliuk, A.Yu. Prohibition of Adoption Involving Foreigners...

KpiMm TOro, ycuHoB/IeHHS He Ma€ 3/11IICHIOBATHCS 3a TAKUX YMOB:

Mo-Tiepliie, SIKIO HasiBHA Haig CTOCOBHO YCIHINTHOTO PO3IIYKY Ta BO33'€HAHHS
POJIMHU B «HallKpalluX iHTepecax AUTUHUY;

Mo-Ipyre, Y BUMAJKY, SAKIIO 1le He MUHYB «PO3YMHUU Tiepiojy (IoHaliMeHTIIe
JIBa poKn), nepenbadennii Pos’scuernsaym MiHicTepeTBa COMiaabHOI MO TUKN Bijl
13.03.2022 p., mpotsirom sikoro OyJiu 3po0JieHi BCi MOKIIMBI KPOKH /IS POSIITYKY
0aTbKiB AUTUHY YU HIIUX YJIEHIB CiMl, 1110 BUKWUJIN.

JlepkaBu TMMYAcOBOrO TepeOyBaHHs TaKUX AiTell Ta JepsKaBH iX MOXOIKEHHS
3000B’s13aHi JIOKJTACTH BCiX MOKJIMBHX 3YCHWJIb IS 3/IICHEHHS Ta OopraHisarii
PO3IIYKY 4JIeHiB IX POAMH, MepIl HiK BOHU OyAyTh BBaKaTUCS TaKUMH, IO
MOKYTb OYTH YCUHOBJIEH.

Ilepcnexmueu 6ionosenHs NPOUEOYPU YCUHOBIEHHA 3 THOZEMHUM €IeMEHNMOM
6 Yxpaini

Ka6iner MinicTpiB Ykpainn Mae 000B’sI3KOBO HEBIZIKIaIHO TTOIH(GOPMYBaTH IPO-
MaJICBKIiCTh Ta KOMIIETEHTHI OpraHu iHO3eMHUX JIEPKaB 1010 YMOB Ta 0COOJINBOC-
Tell BiIHOBJIEHHS MIXK/IEP;KaBHOTO YCUHOBJIEHHS, Y Pa3i MOKINBOCTI TTOHOBJIEHHST
SKICHOI TIepeBiPKU JIOKYMEHTIB KaHAU/aTiB-i1HO3eMIIiB Ta MPOBEJAEHHS MOBHOI
norepeanboi podboTH, HeOOXIAHOI B MPOIECi TaKOTo ycuHOBIeHHS [12].

YKpaiHChKUM 3aKOHOABCTBOM IepedadeHo, 1o IS JaHUX TPOMAJISTH YCUHOB-
JIEHHsI Ma€ OyTH BiZIHOBJIEHO Yepe3 TPU MICSIl Tic/Ist 3aBepIIeHHs il TpaBOBOTO
pekuMy BOEHHOTO cTaHy. [IpoTe i 3 11bOTO MOJOKEHHS € BUHSATKU. 30KpPeEMa,
KOJIM TPOMaJISHU YKpalHu, 1O MPOKMBAIOTH 3a il MeXaMu, Ta 1HO3eMIli €
poaryamMu Takol AMTWHM, ab0, Y BHUIIAJKY, SIKIO BUPINIYETHCS MTUTAHHS PO
BCUHOBJIEHHST TUTUHHU, 1[0 € OPATOM YU CECTPOIO paHillie BCHHOBJIEHOT HUMU
autuau [10].

Takoxx GyJI0 03BOJIEHO 3aBEPIIMTH IPOIEAYPY YCHHOBJIEHHS ISl iHO3€MHUX
IPOMAJISTH, 1110 BiKe PO3MoYasu ii, IepPIIovyeproBo i ciMel, SIKi B)Ke MOo3Haio-
MUJIECS 3 TUTUHOIO Oe3Mocepeiibo i BCTAaHOBWIM 3 HEIO KOHTAaKT. ToOTO y THX
BUIAIKaX, KOJIM JAUTUHA Jajia MOTEHIIIHY 3ro[Ay Ha Te, mob G6yTH YeHOM IIi€ei
POIUHMU, 110 AY>Ke BAKJIUBO B JlaHiil KaTeropil cripas. 3Jokpema, y 2022 p. rpoma-
nsguan Cnomydyenux IlTatiB ycunosuu 44 nutunau [16].

IIe nonosxkenns ysromkyerbes 3 4. 135 ITocranosu Kabinery Minictpis Yikpainn
Bix 01.06.2023 p. Ne 576 «IIpo BHeceHHst 3MiH /10 JAesikuX TocTaHoB Kabinery
MinicTpiB YKpainu 1110710 TPOBa/KEHH [iAIbHOCTI 3 YCUHOBJIEHHS Ta BJIAIITY-
BaHHS JiTei-CcupiT, AiTeil, 11036aBaeHNX 6aTbKiBCHKOTO MiKJyBaHHs, B ciM'T TPO-
Ma/ISIH YKPaiHM IIi/1 4aC BOEHHOTO CTaHy»: «Ilil yac BOEHHOTO CTaHy Ta IPOTATOM
TPHOX MICAIB IIC/s MOT0 MPUIIMHEHHSI a00 CKacyBaHHS AisJIbHICTH 3 YCUHOB-
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JIEHHsI IiTell TpoMaisTHaMi YKpaiHu, siKi TUMYacoBO abo TOCTIHO TIPOKUBAIOThH
(1epebyBalOTh) 32 MesKaMU YKpPaiHU, Ta IHO3EMIISIMU, Y TOMY YHCJI B3STTS TAKKX
oci6 Ha 06K KaHIUAATIB B YCUHOB/IIOBAY, BUaya iM HAIIPaBJIEHHS [JIs 3HAOM-
CTBA Ta BCTAHOBJICHHSI KOHTAKTY 3 AUTUHOIO He 3/IICHIOIOTHCS, KPIM BUIIAJIKIB,
KOJIM KaH/IUJIAT B YCUHOBJIIOBAUL € pOinyeM [IUTUHU, KAHUAATH B YCUHOBJIIOBAYI
BUSIBIJIN OasKaHHSI YCMHOBHUTH JUTHHY, sIKa € PiAHUM GPaToM/CecTpoio paHiiie
YCUHOBJIEHOT HUMMU JAUTUHI 200 KOJIM OJUH 13 TIOAPY/KIKS BUSBUB OasKaHHS yCH-
HOBUTHU IUTUHY JIPYTOTO 3 TOAPYKKSI.

Y pasi Ko rpoMassgHu YKpaiHu, sKi TMM4YacoBO ab0 MOCTIHO IPOKUBAIOThH
(1epebyBaioTh) 3a MexKaMu YKpaiHu, Ta iHO3eMIll T03HAHOMUINCS Ta BCTAaHOBUIN
KOHTaKT 3 AUTHHOIO 3a HampasjeHHsaM Haricorcay:xou, sike 6yJi0 BUIAHO 10
BBe/ICHHS B YKpaiHi BOEHHOTO CTaHy, TaKi KaHAWAATU B YCUHOBJIOBAYl MOKYTb
3aBEpIINTUA YCUHOBJIEHHS JUTUHU BIITIOBIHO /10 3aKOHO/IaBCTBa YKpainu» [10].

3BakalouM Ha HaBeJ/leHe, 3MIHM 10 TIOPSI/IKY YCUHOBJIEHHS 3 iIHO3EMHUM eJie-
MEHTOM B YMOBaXx IPaBOBOTO PEKMUMY BOEHHOTO CTaHY JIHIIE JOMOBHIOIOTH,
a He CKaCOBYIOTb TIOJIOKEHHS 1I[0/I0 TTPOBE/IEHHS ITi€l TIPOIlelypy Y MUPHUI yac,
3aKpilJeHO0l HOPMAaTUBHO-TIPABOBUMHU aKTaMHU.

Bucnosku

[Tpouierypa ycuHOBJIEHHS 3 IHO3EMHUM €JIEMEHTOM € CKJIQ/HOIO 3 IPOIlecyaib-
HOTO TIOTJISIY Ta TIOTpeOy€e Garato vacy it ypaxyBaHHS HOPM ITPABOMOPSIIKIB 000X
nepskas. [IJist Toro, o6 Take yCHHOBJIEHHS TIPAIIOBAIO HA KOPUCTH JiTeil, BOHO
Mae GyTH TIPO30PHM, 3/[IICHIOBATHCS 3 IOTPUMAHHST YCiX TIpaB AUTHHM, 3aKPirLie-
HUX SIK BHYTPINIHIM HAI[IOHATBHUM 3aKOHO/IABCTBOM Ta Mi>KHAPOJHUMM aKTaMMU.
YBoauTu MOpaTopiii Ha YCUHOBJIEHHS JIiTel, IKi € TpoMaiiHaMU YKpaiHU, HaBITh
B YMOBaX BOEHHOTO CTaHY, HEJOIIJIbHO, OCKIJIBKU 1HCTUTYT CiM'1 € MPUPOIHUM
cepeloBUIIeM [IJIsl BUXOBaHHS I PO3BUTKY AWTWHM, Jie BOHA BiuyBa€ J000B,
TypbOTY TIpo cebe, YHIKAIbHICT 1 3HAYYIIICTh, HA BiAMIHY BiJl KOJEKTHBHOTO
IIIXO/Ty /10 BUXOBAHHS Y CIIelliali3oBaHuX 3aKja/axX, 0 YCKIQHIOE (hOpMyBaHHS
ii ocobucTOCTI.
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Anoranist

Axmyanvricmo memu docuiovcenns obymoeiena npuiinsmmsam 3axony €C npo 6i0nos-
JleHHsL NPUPOOU, SKULL BUSHAECMBCSL 00HUM 13 HATUOLIbW amOimnux npasosux axmis €eponeti-
cok020 Co103Y 6 chepi 0xoponu 08K 8 UiLoMY Ma 0I002IUH020 PISHOMAHIMMSL 30KPEMd.
Yuixanonicmo upo2o 3axony noasizae ¢ Momy, wo 6in TPYHMYEMbCS HA eKOCUCTNEMHOMY
nioxodi — cmpamezii KOMNIEKCHOZO YNPAGLIHHA NPUPOOHUMU PECYPCAMU, 6 OCHOBY SKOL
NOKAAOEHO KOMUENUilo exonoziunoi cucmemu. Memoio Oociiodcenns € ananis noiowHceHy
3axony €C npo eionoenenns npupoou, npouecy 1ozo0 NPULHIMMS, NEPCNEKMUE Pearisauii
ma tUMoGIPHO20 GNIUGY HA NOOAILIULL PO3GUMOK GIMUUSHANO20 €KOJ02IUH020 3AKOHO0As-
cmea. /lnst docsiznenns yiel Memu 3acmocosano KOMIIEKC Memodieé Haykosozo NisHamis,
a came: dianexmuunuil, POPMATLHO-I0PUOUUHUL, MEMOOU aHANI3Y MA CUHME3Y, 30KPeMa
JI0ZIUH020 AHANI3Y, NPOZHOCIMUMHULL ma TH. Y cmammi Hadano 3azaiviy Xapaxmepucmury
EKOCUCEMH020 Ni0X00Y, OKpecieno ochosii noaoxcenns Cmpamezii €C 3 Giopisnomanimmsi,
sKa € ochoeow 3axony EC npo 6i0HOGIeHHS NPUPOOU, NPOAHATIZ08AHO 11020 Ui, NOL0-
JHcenist, 0COOIUBOCE PO3POONECHHSL A NPUUHSIMMSL, 4 MAKONC NePCREKTNUBU IMNACMEHMALT
0o exonoziunozo 3axonodascmea Yxpainu. Ha niocmasi nposedenozo dociioxcenns ecma-
HOGNEHO, WO Uell 3aKon MICIMumy iy HUsKy 30006°13a1b Wo00 GIOHOGNEHHS HA3CMHUX,
nPUBEPENCHUX, NPICHOBOOHUX, MOPCHKUX, UCOBUX, CLIbCHKOZOCNOOAPCOKUX MA THUUX eKOCUC-
mem y Konmexcmi ionoenenms éciei npupoou 6 Esponeticvkomy Coiosi. losedeno, wo npax-
muuna peanizauis 3axkpinienux 30006’sa3anv nompebye uimkoi Koopounauii ma 3HAUHUX
sycunv i3 6oxy depucae — unenie €C, adyce 6 imwuomy unaoky ueti 3axKom, He36aNcadll
Ha 11020 HAO3UMALIHY BANCIUBICIMD | NPOZPECUBHICTID, MOJICE 3AUMLUTNUCS. IUILe <OeKAapa-
muenoio Yyz00010 NPo Hamipus. 3pooaeHo BUCHOBOK, w0 Yikpaina, nepebysaioul na wisxy
EBPONELICLKOT THmezpayii, Mae 8paxyeamu noIoNceHHs 3aKony 3 Memor Qopmyeanis 6io-
n06i0H020 NPABO6O20 MO, OOHAK JuUe 3 0006’ S3KOGUM | NOCIIO06HUM BNPOBAONCCHHAM
EKOCUCTNEMHO020 NIOXO0Y 8 HAUIOHATbHE eKOJI02IUHE 3AKOHOOABCTNEO.

KiiouoBi ciioBa: 3aKoH PO BiJIHOBJIEHHS IPUPOIN; EKOCUCTEMA; EKOCUCTEMHUH TTi/IXij1;
GioJioriuHe Pi3HOMaHITTS; eKosoriute npaso €sporeiicbkoro Coway.
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Abstract

The relevance of the research topic is due to the adoption of the EU Nature Restoration Law,
which is recognised as one of the most ambitious legal acts of the European Union in the
field of environmental protection in general and biodiversity in particular. The uniqueness
of this Law lies in the fact that it is based on the ecosystem approach — a strategy for
integrated management of natural resources based on the concept of an ecological system.
The purpose of the study is to analyse the provisions of the EU Nature Restoration Law, the
process of its adoption, the prospects for its implementation and the likely impact on the
Jurther development of national environmental legislation. To achieve this goal, the author
uses a range of methods of scientific cognition, namely: dialectical, formal and legal,
methods of analysis and synthesis, in particular, logical analysis, prognostic, etc. The article
provides a general description of the ecosystem approach, outlines the main provisions of
the EU Biodiversity Strategy, which is the basis for the EU Nature Restoration Law, and
analyses its objectives, provisions, specific features of its development and adoption, as
well as the prospects for implementation into Ukrainian environmental legislation. Based
on the study, it is established that this Law contains a number of obligations to restore
terrestrial, coastal, freshwater, marine, forest, agricultural and other ecosystems in the
context of restoring all nature in the European Union. At the same time, it is proved that
the practical implementation of the enshrined obligations requires clear coordination and
significant efforts on the part of the EU Member States, otherwise this Law, despite its
extreme importance and progressiveness, may remain only a "declarative agreement of
intent". The author also concludes that Ukraine, being on the path to European integration,
should take into account the provisions of the Law in order to form an appropriate legal
Jframework, but only with the mandatory and consistent implementation of the ecosystem
approach in national environmental legislation.

Keywords: Nature Restoration Law; Ecosystem; Ecosystem Approach; Biological
Diversity; Environmental Law of the European Union.

Beryn

18 cepmns 2024 p. nabys unnHocTi 3akon €C npo BigHoBIeHHS pupoan (odi-
miitHo — Permament (€C) 2024/1991 €sponeticbkoro [TapaamenTy i Paau Bin
24 yepBusa 2024 poky 1Ipo BiJTHOBJIEHHSI NPUPOJIU Ta BHeceHHs 3MiH /10 Perua-
Menty (€C) 2022/869 [1]), sakwuii, 110 cyTi, € KIo4oBUM esieMeHTOM CTpaterii
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6iopisHomaniTTst €C Ta «IepPIHIMM BCEOCSIKHIM 3aKOHOM TAaKOTO POJLY, IO i€ Ha
BCHOMY KOHTHHEHTI» [2].

3aKoH PO BiHOBJEHHS MPUPOAN BU3HAETHCS HAA3BUYAIHO aMOITHUM i Tiep-
CIIEKTUBHUM HOPMATUBHUM aKTOM, a HOTO YHIKAJIbHICTh TOJISITAE B TOMY, 1110 BiH
IPYHTYETHCA Ha €KOCUCTEMHOMY ITi/IXO/Ii — CTpaTerii KOMILJIEKCHOTO YIIPaBJIiHHS
MPUPOJHUMH PeCypcaMu, B OCHOBY $SIKOI TTOKJIAJ[EHO KOHIIETI[iI0 eKOJOTiuHOi
CUCTEMU.

YpaxoBytouu cydyacHi €BpoiHTerpalliiiHi mparHeHHs YKpaiHu, a TaKoK i1 MixkK-
HAPO/IHO-TTPABOBI 3000B’sI3aHHSI MIO/I0 BIIPOBAKEHHSI €KOCHCTEMHOTO TIIXO/Y
B HaIliOHAJbHY €KOJIOTIYHY IOJIITUKY, 3aKOHOIABCTBO 1 MPaBo, iCHY€E HaraJbHa
norpeba y BceGiYHOMY Ta IPYHTOBHOMY aHaJli3i BKa3aHOTO 3aKOHY, 1[0 BUSBJIS-
€TbCS JIOIIJIBHUM He JIUIIe 3 TEOPETUYHOrO0, a i 13 mpakTUuYHOTOo norJisany. OTxe,
METOIO IIi€] CTaTTi € JOCJI/PKEHHS TTOJIOKEHb 3aKOHY, TIPOIleCy MOTro MPUHHATTS,
IepcreKkTUB peastisallii Ta KMOBIPHOTO BIJIMBY Ha MOAAJBITAN PO3BUTOK BITUM3-
HSIHOTO €KOJIOTIYHOTO 3aKOHO/IaBCTBA.

Orzsig nitepatypu

[TpaBoBi 3acaayn BiJIHOBJIEHHST TIPUPON Ta BIPOBA/KEHHS €KOCUCTEMHOTO ITiJI-
X0y B TOMY UM 1HIIOMY acIeKTi HeOJHOPAa30BO BUCBITJIIOBAJNCH y MPATIX
iHO3eMHUX Ta YKPAiHCHKUX HAYKOBILB, cepen skux: B. I. Anzpeiines, [ B. Anici-
MoBa, B. [le Jlycig, A. I1. Terbman, M. A. [leitnera, P. A. Kazak, M. B. Kpacnogna,
O. MackinTatip, H. P. Manumesa, M. O. Mexasenena, B. B. Hocik, B. 1. Oue-
mrerko, @. M. Ilnatios, E. B. [Tosusk, E. €. Tynina, 0. C. [llemmrydyenko Ta iH.

3 orysiy Ha HOBU3HY 3akony €C 1po BiJHOBJIEHHS MPUPO/U MOTO MOJIOKEHHS
MaiizKe He J0CTKyBaINCh Y HAYKOBI JiTepaTypi, K y 3apyOiskHiil (Jmiie geski
aBTOPU TOpKaIUCh 1€l mpobamematuku — /[ Xepinr, M. [Taapi6epr, M. Byawnari,
€. Ilenka, M. Tanacecky, E. Jlic, O. B. Ilexepcesn ta iH.), a TuM Gisibiie y BiTUn3-
HSHi, 1110, 6€3yMOBHO, MIATBEPIKYE aKTyaabHICTh 00paHoi TemMu. I xoua MU BiKe
poOUIIN CTUCITY XapaKTePUCTUKY BKa3aHOTO 3aKoHy [3], 1MiJIKOM OYeBUIHO, 10
BiH TIOTpebye€ OLIBINOI yBark Ta MOJAIBIIOT0 BUBYECHHSL.

Marepiaim Ta MeToau

O6’exrom anamizy € 3akon €C mpo BifiHOBJIEHHS TPUPOAH, iHIIT TPABOBI aKTH
€C 3 oxopoHU H6IOJOTIYHOTO PI3HOMAHITTSI, MiKHAPOJAHO-TTPABOBI JOKYMEHTH Ta
HOPMaTHUBHO-TIPABOBI aKTH YKpaiHu, Ipalli HAYKOBIIIB Ta myOsiKariii Meia.

[lng nocsirHeHHsT TIOCTaBJIEHOI METH 3aCTOCOBAHO KOMILJIEKC METO/[iB, a came:
MaJeKTHIHUNA (711 BUCBITJIEHHSI TIPOIECY PO3POOTEHHST Ta IPUHHATTS 3aKOHY
€C 1po BIJIHOBJIEHHSI IPUPOJIU Ta IHIIMX 3aKOHO/IABYUX aKTiB), (POPMaIbHO-
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IOpUIUYHUEN (1711 BCTAHOBJIEHHS 3MICTY BIJIIIOBIIHUX TTPAaBOBUX HOPM Ta (op-
MYJIIOBAaHHS aBTOPCHKOTO MIIXOY I BUCHOBKIB), METOIM aHAJi3y Ta CUHTE3Y,
30KpeMa JIOTIYHOTO aHasli3y (/51 aHaji3y eKoJioridyHoro 3akonogaBctBa €C ta
YKkpainu B KOHTEKCTI BIPOBAKEHHS €KOCUCTEMHOTO IiIXO/y ), TPOTHOCTUY-
HUll (/171 HAIIPAIlOBaHHS BUCHOBKIB 1 (hOPMYJIIOBAHHS TIOJIATTBININX TTEPCIIeKTUB
IMILZIeMeHTallil HOpMaTUBHO-TIPaBOBUX akTiB €C y HalliOHaJbHE 3aKOHOABCTBO
Ykpainn) To1rno.

PesysbraT Ta 0OrOBOPEHHS
Ilonsmms ma cymuicmo exocucmemHnozo nioxooy

[Tepm nvixx mocaimkyBatn 3akon €C 1po BiIHOBJIEHHS TIPUPO/IH, JIEKibKa CJIiB
CKaXeMO TPO CTPATETII0 eKOCUCTEMHOTO TiXOY.

Tak, 3 MeTO10 30€pesKeHHsI Ta BiIHOBJIEHHS TIPUPOJHUX EKOCUCTEM, SIK HEOOXiHOT
YMOBH iCHYBaHHSI BCbOTO JIIOJACTBA, Ha MiKHAPOAHOMY PiBHI OyJI0 po3pobJIeHo
cTpaTerio yIpaBJiHHS ITPUPOJHUMU pecypcaMi, siKa OTpUMajia Ha3BY <«€Ko-
cucteMHU miaxig». el miaxiz npoimos AOBTUH HIJIAX CBOTO CTAHOBJIEHHS Ta
PO3BUTKY BiJl 3apO/IKEHHST ijiei 30epesKeHHsI TIPUPOIHUX €KOCHCTEM Y KOHBEH-
IiSIX 1 yrojlax 3 OXOPOHU OKPEMUX KOMIIOHEHTIB MOBKi/LIS (MOPCHKOTO Ta Tpic-
HOBOJIHOTO CEPEIOBUIIIA, 3€MeJIb, JIiciB, (hopu i hayHu TO10) 10 PO3POOIEHHS
B pamkax KouBeHriii mpo oxopony 6iosoriunoro pizaomanitTs Bix 05.06.1992 p.
[4] 3micTOBHOI Ta 1iJicHOI cTparerii, SIKa MPOJOBKYE BJOCKOHATIOBATUCS Ta
BTIJIIOBATUCST B PI3BHUX MIXKHAPOJHUX, €BPOIEHCHKUX Ta HAI[IOHAJTbHUX €KOJIO-
ro-IIpaBOBUX aKTaX.

He Bparounces 10 rpyHTOBHOTO aHami3y 1iei KoHBeHirii, juie 3ayBaKUMO, 1110
ii uinsgamu € 36epeskeHHst 6i0JIOTIYHOrO PiIBHOMAHITTS Ta CTajle BUKOPUCTAHHS
iforo KommoHeHTiB (cT. 1), sike Ma€ BiOyBaTUCh, Cepe/l iHIIOro, 32 paXyHOK 36e-
PEKEHHST €KOCUCTEM — JMHAMIYHUX KOMILJIEKCIB yIpPyIyBaHb POCJIWH, TBapWH,
MiKPOOPTaHi3MiB Ta X HE;KMBOTO HABKOJUIITHHOTO CEPEIOBUIIA, 1110 B3AEMOJIIIOTH
dK ofHe (hpyHKIIOHANbHE I1ijie (CT. 2), MJIIXOM CHPUSHHS 1X 3aXUCTY, BKUTTI
3axo/iiB 3 ix peabimiTanii Ta BiHOBJIEHHS, 3aI00iraH sl BIIPOBAIZKEHHIO 3aIPO3-
JIMBUX JIJIST HUX YYKOPITHUX BUJIIB, KOHTPOJIIO Ta 3HUIIEHHS TaKUX BUJIIB TOIIO
(. «d», «f» i <h» cr. 8).

CTOCOBHO XK €KOCHUCTEMHOTO TIi/IXO/MY, TO HOTO BU3HAUYEHHS, XapaKTePUCTUKA,
NPUHIIUNNA Ta MPAKTUYHI BKAa3iBKU 13 3aCTOCYBAaHHSA MICTATHCS B PillIEHHSX
Hapaj kepiBHoro oprany Konseniiii — Kondepenitii CtopiH, 30kpeMa B pillieHHi
V /6 «Exocucremuuii niaxia», yxsagenoMmy Ha [I’gTiit Hapazi, sska mpoxo/unia
B M. Haiipo6i (Kewnist) 3 15 mo 26.05.2000 p. [5]. 3rigHo 3 po3smisom «A»
JIOZIATKY /10 BKA3aHOIO PillleHHSI eKOCUCTEMHUIT MiAXiA sBJiss€ co60I0 cTpaTeriio
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KOMTIIJIEKCHOTO YIPABJIiHHS 3€eMeJTbHUMU, BOJHUMU 1 JKUBUMU PecypcaMmu, sSKa
3abesreuye ix 30epesKeHHs Ta cTajie BUKOPUCTAHHS Ha CIPABEIJNBIN OCHOBI.
ExocucreMunii migxiz 3aCHOBYETbCS HA HAYKOBIM METOJIOJIOTII, SIKQ OXOTLIIOE
BCi piBHI Giosoriunoi opranizaiii, BKIOYal09M CTPYKTYPH, TIPOIEcH, HYHKITIT
Ta B3aEMO3B’SI3KM MiXK OpraHi3amMaMiu i HAaBKOJMIIHIM cepe/loBUIIleM, Ta BU3HAE,
IO JITOJIM 3 YCiM iXHIM KYJbTYPHUM Pi3HOMAHITTSIM € HEBiJl EMHOIO YaCTUHOIO
6araTbOX €KOCHCTEM.

[ITono MpUHIUIIIB €KOCUCTEMHOIO Ii/IX0/1Y, TO BOHU 3aKpilieHi B po3aini «B»
noxaTtky no pimenHs V /6, a came: 1) BuaHaueHHs 3aBJaHb YIIPaBJIiHHS €KO-
CHUCTeMaMU CYCIJIbCTBOM; 2) MaKCUMaJIbHa JIeNeHTPaTi30BaHiCTh YIIPaBJIiHHS;
3) BpaxyBaHHs BIUIUBY Ha CyMixHi abo Oy/b-siKi iHIT ekocucteMu; 4) yrpas-
JIHHS eKOCHCTeMaMi B €KOHOMIYHOMY KOHTEKCTI; 5) 3abe3reueHHs 30epeskeHHs
CTPYKTYypu Ta (DYHKIIH exocucTeMu; 6) yImpaBiHHS eKOCHUCTeMaMU B MesKax
IPUPOJHOTO (DYHKIIIOHYBAHHS; 7) 3aCTOCYBAHHS €KOCUCTEMHOIO TiIXOY Y Bifl-
MOBiHUX MaciTabax; 8) JOBrOTPUBAIICTD IiJIell YIIPABIIHHS €KOCUCTEMaMHU;
9) BpaxyBaHHSI HEMUHY4YOCTi 3MiH ekocucreM; 10) 3abe3nedeHHs piBHOBAru Mix
30epeKeHHsAM I BUKOpUCTAHHSAM OiopisHomaniTTs; 11) BpaxyBaHHs Oyab-sKOI
indopwmariii; 12) 3aayuenHs 3arikaBJeHUX CTOPIH.

BaskimBe 3HaueHHsI /i1 PO3POOJIEHHS Ta BIIPOBA/KEHHS €KOCUCTEMHOTO TTi/I-
xony Masu 1 inmi Hapaan Kondepentiii Cropin, 3okpema Illocra it Croma. Tak,
na Ilocriit napaxi 8 M. Taasi (Higepaanau, 07—19.04.2002 p.) 6ysi0 npuitHsaTo
pimennst VI/12 «ExocucreMunii miaxia», y sSsKOMy BH3HaBajach HEOOXiTHICTDH
3aCTOCYBaHHS €KOCUCTEMHOIO IIiIX0Zy B HAI[lOHAJbHUX CTpaTerisix i 3aKOHO-
JIABCTBI, a TAKOXK BKJIIOYEHHS MOTO B TeMaTUYHI HACcKpi3Hi mporpamu Konsenirii
Ha MiCIIeBOMY, HAIliOHAJTBHOMY U PeriOHaJbHOMY PiBHSIX Ta B poOOTY iHIITHX
(opymiB i BimnoBigHUX MikHapoAHUX yroj [6]. A 3riano 3 pimennam VII/11
«Exocucremuuit miaxiay», npuitnatum "Ha Cpomiit Hapaai (M. Kyama-Jlymmyp,
Mauaiizis, 09—20.02.2004 p.), Koudepenitiss CTopin 3akJnKaga BIPOBAKYBATH
€KOCUCTeMHUI IMi/IXiJI, a[IalTyIoun HOTOo /10 MiCIleBUX YMOB 1 3/11liCHIOBaTH BiJlIO-
Bi/IHO /10 HAI[IOHAJBHOTO 3aKOHO/ABCTBA [7].

Cmpamezis Giopiznomanimms €C — ocnoea 3axony npo 6i0Ho6aeHHA NPUPOOU

Ockisnbku €Bponeticbknii Coto3 1 Horo fep:kaBu-ujieHu € ctoponamu KonBeHirii
PO OXOpOHY OiosoriyHoro pisHomaniTTs, Bei pimenns Kondepennii Cropin,
30KpeMa Ti, 1[0 CTOCYIOThCS €KOCUCTEMHOTO TTi/IXO/TY, TIOMIUPIOIOTHCA 1 HA HUX Ta
BiZI0OpakalOThCs B IOJIOKEHHIX HU3KKM 3aKOHOAaBumnX akTiB €C, a came crpare-
rivHOTO XapakTepy. MoBa iijie mepemycim po po3poOsieHy Ta IPUIHATY B TPaBHi
2020 p. «Crparerito 6iopizHomanitts €C mo 2030 poxy: IToBepHeHHs npupoan
y Haiie JKUTTS» 8], aka cipgMoBaHa Ha BiTHOBJIEHHS /IeTPAIOBAHUX €KOCUCTEM
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i sKy (axiBii HeOE3IICTABHO BU3HAIOTH HAaMOITHIIIMM [TPUPOIOOXOPOHHIM
JIOKYMEHTOM B icTopii €Bporiu.

Crpareriga 6iopisnomanitts €C — 11e KOMILUIEKCHUI i JOBrOCTPOKOBUH ILJIaH
3aXUCTy TPUPOJU, MPUTTMHEHHS JeTpajiallii Ta BiJIHOBJIEHHS €KOCUCTEeM, IO
MIiCTHTh KOHKPETHI 3000B’s13aHHST Ta JIii, IKi MaoTh OyTH BUKOHAHI Ha TEPUTOPIi
€C 10 2030 poxky. Ileil TOKYMEHT MOKJIMKAHUI JOCSATHYTH TJIOOATbHUX IIiJI€H,
nmoctaBjieHnx €BPONENCHKOIO 3eJIeHOI0 yro/0io Ta KOHBEHITIEI0 PO OXOPOHY
610JI0rYHOrO PI3HOMAHITTS, a B JAEIKUX IMUTAHHAX — 1 MEPeBEPIINTH iX, ajkKe
kpainn €C nparHyTh He Juine 36epert Ha HasgBHOMY PiBHI 6GiopisHOMaHITTS
1 CYKYITHICTb €KOCUCTEMHUX IOCJYT, 1110 HA/IAI0ThCS IIPUPOJHUMU KOMILJIEKCAMHU,
a i1 cTaty IpOTAroM HaNOIMKYIOTO AECATUITTS CBITOBUM JIiZEPOM 31 30epesKeHHs
Ta BIJTHOBJICHHSI TIPUPO/IN, TIOJIAl0YN TTPUKJIAJ iHITUM KpaiHam [9, c. 7.

Cuin, omHak, 3a3HaYNTH, 11O TSI TPUHHATTS BKazanoi Crpaterii geski daxisiti
BUSIBJISITI 00EPEKHICT Y CBOIX OIiHKAX Ta MEBHI 3acTepekeHHs Mo/0 i1 MaiibyT-
Hpo1 poui. ITpumipom, A. K. Pinanbai y cBoeMy J0CII/KEHH] BUCJIOBUB IIPUITY-
mienns, mo Crpateris €C i3 6i0pi3sHOMAHITTS € JOPOroi0, BUMOLIEHOIO J0OPUMUI
HaMipaMH, siKa, [IPOTe, PUBUKYE BATUIIUTHCS TTOPOKHIM 3BYKOM Ge3 HaJIesKHOI
immiemenTarttii. Ha fioro mepexonanns, Crparteriss — 1ie JidIIe 1MOYaToOK, TOJI
SK CIIPaBKHIM BUKJIMKOM Oyie IepeTBOPEHHs MOPSAKY JA€HHOIO B PeasibHi i,
BPaxXOBYIOUHM TPYAHOIII BIIPOBAKEHHS Ta YIIPABJIIHHS i OpaK HayKOBUX JJOKA3iB
y Garatbox cdepax [10]. Tak camo i B. EpmMoco Ta iH., BUBYAIOUN MOKJIMBOCTI
Ta BUKJIMKKA BKazaHoi Crparerii Ha NUIAXY 0 BiZHOBJIEHHsS OGiOPI3HOMAHITTS,
i IKPECITIOIOTh, IO i YCITiX y JOCSITHEHH]I aMOITHUX ITiJTel 3aeKaTiMe BiJ[ CIIpo-
MOKHOCTI JiepskaB — uyieHiB €C cTpaTeriyHo IJIaHyBaTU Peasisalliio mpupoo-
OXOPOHHUX 3aXO/[iB B YMOBaX 00OMEKEHOI0 Ta HEBU3HAYEHOTO OIOIKETY, Kpalle
3aJlydaTy TPOMAJCHKICTh, YHUKATH ab0 BUPIMIyBAaTH MOTEHIITHI KOHMIIKTH
3 IHIIUMU COI[IaJIbHO-€KOHOMIYHUMHU IIJIIMU Ta PI3HUMU Tajly3eBUMM I1OJIITH-
kamu [11].

Hiiicro, Crpateris €C 3 6i0pi3sHOMAHITTS MICTUTDH HEPENiK A0BOJI aMOITHUX
IiJTEll, BTIIEHHST SIKUX TIepeibavaeThCsl MPOTITOM HACTYITHOTO AecsaTiiiTTst. Ceper
HUX BapTO Ha3BaTH TaKi.

1. onaitmente 30 % cyxomosy Ta 30 % MOPCHKUX aKBAaTOpiil MOBUHHI CTaTH
3alOBiIHUMU TepuTOPisiMu. [Ipu 1boMy ocobJiMBa yBara MOBUHHA TIPUIISATUCH
paiioHaM 3 Jyske BUCOKOIO IPUPOIOOXOPOHHOIO I[IHHICTIO Y1 3HAYHUM TOTEHIIi-
ajiom GiopisHoManiTTst. KpiM Toro, npuHailMHi TpeTHHA 3aIlOBIAHUX TEPUTOPIN
(10 % Tepuropii €C Ta 10 % axBatopii) MaOTh CyBOpo oxopoHsTucs. [lepemy-
ciM MafoTh OyTH 36epekeHi 3HAYHI TIOMN 30HAJBHUX MPUPOTHUX KOMILIEKCIB,
10 HaiOiIbIT e(heKTUBHO 3IICHIOITh TTOTJMHAHHS Ta JETIOHYBAaHHS BYTJIEI[IO

118 ISSN 2414-990X. IIpobaemu 3axonnocmi. 2025. Bun. 168



Suietnov, Ye.P. The Nature Restoration Law as an Example of Implementation of the Ecosystem Approach...

i, TAKMM YITHOM, CIIPUSTIOTH 6OPOTHOI i3 rT0baTbHOIO 3MIHOIO KJIiMaTy (HacamIie-
pen — mpasticu, TophOBHIIA, MOPChKI TIPHOEPEKHI OCEHIIA, CTENH, JIYKH TOIIIO).

2. CpusiHHS PO3BUTKY CTaJO1 BiIHOBJIIOBAHOI €HEPTeTUKU, MO He MIKOIUTh
NpUPOAHUM eKkocucTeMaM. [Ipu 11bOMy BUKOpPUCTAHHS JICIB y TelJIOeHepreTull
Mae OyTu MiHimizoBaHe abo 30BciM 3ab0poHeHe.

3. CTUMyJIIOBaHHSI PO3BUTKY CTAJIOTO Ta OPTaHIYHOTO CLIBCHKOTO TOCIIOIAP-
CTBa, a TaKOK cKopoueHHs Ha 50 % BUKOPUCTAHHS INKIJJIMBUX MECTUIHIIB
3a/1JIs1 3HMKEHHS HETaTUBHOTO BIIMBY Ha IPUPO/IHI €KOCHCTEMH Ta 30epesKeHHsI
3aInJII0BayviB.

4. 3HauHe 3MEHIIeHHs BUJIYYEHHs 3 MPUPOAU MTPOMUCIOBUX BU/IB, 1[0 CKOPO-
4yIOTh dnceabHicTh. 1le mepemayciMm meBHi Buan pub Ta iHIIMX MPeICTaBHUKIB
MOPCBHKOI (hayHU, BAKOPUCTAHHS SKUX TOBUHHO OYyTH 3yIIUHEHO 0 BiHOBJIEHHS
IX TTOYaTKOBOI YMCEJIBbHOCTI.

5. 3ajist 30epesKeHHs eKOCUCTEM IIPICHOBOAHUX BOJONUM Ta PIYOK HIOHAIMeHIIIe
25 000 kM pivok GyayTh BimHOBJIEHI 10 craHy BiabHOIIMHHUX 10 2030 poky
[9, c. 7].

Came Ha BUKOHAHHSI HaBeJIEHUX CTpPATErivyHUX IiJiel misHilre 0ys10 po3pobeHo
Ta 3arBepkeHo 3akoH €C Mpo BiJHOBJIEHHS TIPUPOIH, SIKUH, 3 OJHOTO GOKY,
€ JI0JIeHOCHUM y cdepi BiZIHOBJIEHHS TIPUPOTHUX €KOCUCTEM, a 3 1HIIIOTO — OIHUM
i3 HAHOIIBIN CyTepewINBIUX 1 CKIAHUX JIJIST peastizaliil JOKyMeHTiB. Po3rsiHeMo
HOro /leTasibHiIe.

Ocnoeni uini ma nonoxcenns 3axony €C npo 6ioHo6eHHS NPUPOOU

[TounHaeThest 3aKOH 13 AOBOJI MTHUPOKOI MTpeaMOyJin, sika OKPECIOE Oro MeTy —
3abe3MeyeH sl JOBFOCTPOKOBOTO Ta CTAJOT0 BiIHOBJIEHHsS GiOPI3HOMAHITHHMX Ta
CTIHKMX €KOCHUCTEM Ha BCili €BPOTENCHKIN TepuTopii JepKaB-yJieHiB 3a J10I0-
MOTOI0 3aXOJIiB i3 BiJIHOBJIEHHS, sIKi MAatOTh OyTH BIPOBAJKEHI [JIsI CHIJIBLHOTO
nocsaTHeHHd 1My €C 3 BIIHOBJEHHSI CyXONMYTHUX Ta MOPCBKUX TEPUTOPIN /10
2030 poky Ta BCiX TEPUTOPIii, 1110 TTOTPeOYIOTH BigHOBIEHHS, 10 2050 POKY.

Y cr. 1 3akony iizierbest Ipo Te, 10 BiH BCTAHOBJIIOE ITPABUJIA, HA SKi CJi/L Opi-
€HTYBATHUCS: a) JOBTOCTPOKOBE 1 cTajie BiAHOBJIEHHST OiOpi3HOMaHITHUX i CTiii-
KUX €KOCUCTEM Ha CYXOIYTHUX 1 MOPChKUX TEPUTOPIAX JlepKaB-UJeHIB IIJISIXOM
BiJTHOBJIEHHSI JIeTPajloBaHnX ekocucTeM; b) mocsirHenHs 3araibHux 1ijgeit €C
MIO/I0 TTOM SIKIEHHST HACJIIKIB 3MiHU KJIIMaTy, ajanTailiii 0 3MiHM KJIiMaTy Ta
HEHTPaJbHOCTI 0 Aerpaialiii 3eMesib; ¢) MOCUJIEHHS MTPOJOBOJIBYOI OE3IeKH;
d) BukoHanHs MixHapoaHUX 30008’s13aHbp €C. Ileit 3aKOH BCTAHOBJIOE PaMKH,
B SKUX JlepKaBU-UJIeHU TTOBUHHI BIIPOBA/KYBATU e(DEKTUBHI Ta TEPUTOPIaJIbHO
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OPiEHTOBaHI 3aX0/I1 3 BI/IHOBJIEHHS 3 METOIO CIIIJIBHOTO OXOILIeHHs, K 11ib €C,
Ha TEPUTOPISIX Ta B eKOCUCTeMaX, 1110 MiIIaJaioTh i /if0 IIbOTO 3aKOHY, IIOHAl-
mentie 20 % CyXOImyTHUX TePUTOPIil i monaiimentie 20 % MOPCbKUX aKBAaTOPIll /10
2030 poky, a TaKOK yCiX €KOCHUCTEM, 1[0 MOTPeOYIOTh BiAHOBIEeHHS, 10 2050 pOKy.

Kpim TOro, 3akoH MiCTUTh BU3HAYEHHsI OaraThboX IOHSTbH, CEPE]] AKUX: «EKOCH-
cTeMa», «OCEJIUIIe BULY», «BiTHOBJICHHS», «I0OPHUIl CTaH», «CIPUSTIUBUAN TTPH-
POIOOXOPOHHUI CTaTyC OCEJIUIIA», «CIPUATIUBUN TIPUPOJOOXOPOHHUN CTATyC
IUIS BUJLYy», <CIIPUSITJINBA €TAaJIOHHA TEPUTOPIsT», «AOCTATHS SIKICTh CEPEeOBUINA
ICHYBaHHSI», «/IOCTaTHS KiJIbKICTh OCEJUIIY, «3aluIoBad» Touo (CT. 3).

Tak, HaNpuKIIaJ, «eKocucTeMay O3HAUYAE AMHAMIYHUI KOMILIEKC CHIJIBHOT POCJINH,
TBapWH, rPUOIB i MIKPOOPTaHi3MiB Ta X HEKMBOTO OTOUYEHHSI, IO B3aEMO/IOTH SIK
(yHKITIOHATIbHA OWMHUIIS, Ta BKJIIOUAE TUITH OCEJIUTI], OCETUTIIA BU/IIB 1 TIOMYJISIIi1
BuiB. SIK 6aunMo, TIAyMadyeHHs eKOCUCTEMM B JOCJIKYyBaHOMY 3akKoHi (hak-
TUYHO IPYHTYETHCS HA BU3HAYEHHI, HaBe/ieHoMy B KonBeHilii 1po oxopomy 6ioso-
TYHOTO PI3HOMAHITTS, OJTHAK 3 YTOUHEHHSIM TOTO, IO €KOCUCTeMa BKJIIOUA€E TUTN
oceJTuII, ocesuia BUAIB 1 ix momyssiii. «Ocenuiiie BUAYy» B 3aKOHI pO3TJsdia-
€Tbest y KoHTekeTi OcenuinHol aupektusn [12], ToOTO sk cepenoBuile, BU3HAYCHE
crerudivHIMN abiOTHYHUME Ta OI0THYHUMN YMHHUKAMU, Y SIKOMY BHUJI iCHY€ Ha
Oyzab-sKiil crazii cBoro Giosoriuroro nukiy. Toi SIK «BiZHOBJIEHHS» BU3HAYa-
ETHCS SIK MIPOIEC aKTHMBHOTO ab0 MACUBHOTO CIIPUSIHHS BiITHOBJIEHHIO €KOCHCTEMU
IS TIOKPAIeHH 11 CTPYKTYpH Ta (DYHKI 3 MeToIo 30epeskeH st a00 IIOCHUJIEHHST
6iOpPIBHOMAHITTSI Ta CTIHKOCTI €KOCUCTEMH IIJISTXOM MTOKPAIIEHHS CTaHy OCEJIHIIA
IIEBHOT'O THUILY /IO HAJIE3KHOTO, BI[HOBJIEHHS CIIPUSTJIMBOTO €TAaJOHHOIO OCEJIMINA,
Ta TOJIMIIEHHS OCeTUIa BUIY /10 TOCTATHBOI SKOCTI Ta KiJTbKOCTI.

3aKkoH mnepeadavac HIU3KY 3aXO/IiB, SIKi MAfOTh BKUBATH JE€PKABH-YJIEHHU TIOO0 Bi/l-
HOBJIEHHSI HA3eMHUX, TIPUOEPEKHUX 1 IPICHOBOIHUX €KOCHUCTEM i3 METOIO JIOCSIT-
HEHHs YiTKO BU3HAYEHMX TTOKa3HWKIB. Taki 3axomm MaioTh OyTH BIPOBAKEHI:
a) 1o 2030 poky monaiimenie Ha 30 % 3araJbHOI IO BCIiX THUIIIB OCEJIUIII,
1o 1epebyBaioTh y He3aA0BiabHOMY cTaHi; b) 10 2040 poky Ha moHaliMeHIIe
60 % i mo 2050 poky Ha moHaiimertie 90 % 1701 KOKHOI IPYITN THUITIB OCEJIHIIL,
o nepebyBae y HesanoBiabHOMY cTani. [Tlonpasaa, aepKaBU-YJIeHN MOXKYTh
BIICTYIIMUTH BiJl IMX MTOKa3HUKIB Yy YaCTHHI 3MEHIIIeHHS BiJICOTKIB, OJIHAK JIUIIIE
3a YMOBH, 1[0 TaKWil BIICOTOK HE MEPEIIKOIKAE JOCATHEHHIO ab0 30epeKeHHI0
CIIPUATIMBOTO TPUPOJOOXOPOHHOTO CTATYCY [T KOKHOTO 3 THUIIB OCEJUI Ha
HalioHabHOMY Gioreorpadiunomy piBHi (CT. 4).

Jaui iixyTh 30008’ 13aHHST Ta TIOKa3HUKK 3 BiZIHOBJIEHHS MOPCHKUX €KOCHCTEM
(cT. 5), MOIOKEHHS IO/I0 BiTHOBJIIOBAHUX JiKepes eHeprii (cT. 6), HallioHaIbHOT
6esmexn (CT. 7), BITHOBJIEHHST MiCHKUX eKocrcTeM (CT. 8), TPUPOIHOI CIIOTyTy-
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BAHOCTI PiYOK 1 MPUPOAHUX (DYHKIIII TTOB'I3aHUX 3 HUMU 3a1saB (CT. 9), momyJsi-
it 3anmmoBadiB (ct. 10), cibebKorocnogapebkux ekocuctem (ct. 11), sicoBux
exocucreM (cT. 12), a TakoK 3000B’sI3aHHS I1[0I0 BUCAKEHHS TPHOX MiJIbsIP/IB
nonatkoBux jiepes (cT. 13).

CyrreBy yBary B 3aKOHI MPUAIJEHO MUTAHHSIM IiJITOTOBKYA HAITIOHAJTBbHUX TLJIa-
HiB BifiHOBJIeHHA (ctarTi 14—17), ajke KokHA Jep;kaBa-uyjeH Ma€ IMiAroTyBaTu
HaI[lOHAJbHUI IIJIAaH BIJIHOBJIEHHS Ta 3/1MCHIOBATU MiJIrOTOBYNII MOHITOPUHT
1 ocaipKen s, HeoOXiiHI /18 BU3HAYEHHS 3aXO/iB 3 BiJIHOBJIEHH, 9Kl € HeoO-
XiJTHVUMU JIJIsL TOCSTHEHHSI BUINEBKA3aHUX 1iJIeil Ta BUKOHAHHS 30008’ 13aHb. Kpim
I[bOTO, 3aKOH BU3HAYAE TIOJIOKEHHS 100 KOOPAWHAIII1 3aX0/[iB 3 BiIHOBJIEHHS
MOpChKUX exocucteM (cT. 18), meperssany HaIliOHAJBHUX TLJIAHIB BiIHOBJICHHS
(ct. 19), monitopunry (ct. 20) ta 3BiTHOCTI (cT. 21). IHIT cTaTTi BU3HAYAIOTH
MOPSIIOK BHECEHHS 3MiH 10 0AaTKiB (cT. 22), 3/1ilicHeHHs fesieryBaHHs (CT. 23)
Ta MeBHi TporeaypHi mutanus (crarti 24—28), 30KkpeMa 3 OIiHKU 3aCTOCYBaHHS
nboro 3akony 10 31 rpyansa 2033 p. (cT1. 26).

3aBepHIyeThcsd 3aKOH ChOMa JOJaTKaMMU, Jie MICTAThCS Mepesiki Ha3eMHUX,
npubEpeKHUX Ta MPICHOBOIHUX €KOCUCTEM — THIIB OCEJHUI i TPYI THIIB Oce-
gut ([lomatok 1), MOPCHKUX €KOCUCTEM — THIIIB OCEJUIIl i TPYI TUIIB OCEJUII
(Tomaroxk IT), mopcokux BuziB ([logatox I1T), ingukatopiB 6i0pisHOMAHITTS /7T
cimbebkorocnogapebkux exkocucteM (/lomatok 1V), saranpuuil iHAeKc NTaxiB
ClJIbCBKOTOCTIONIAPCHKUX YTi/Ib Ha HarioHasbHOMY piBHI ([lomarok V), nepesrik
ingukaropis GiopisnomanirtTsa sicosux exocucreMm (Jlomatoxk VI) Ta npukiaxis
BisiHOBMOBATbHUX 3ax0/1iB ([lomaTtok VII).

OTxe, MOXXEeMO TIepeKOHATHUCH, 1O TTPOaHaMi30BaHUN 3aKOH MICTUTh iU
KOMILIEKC II0JI0KeHDb i 3000B’3aHb, SIKi CIIPAMOBaHI Ha JOCATHEHHS IIOCTaBJIe-
HOI METH — JJOBFOCTPOKOBE Ta CTajie BiJIHOBJEHHS OGiOPI3HOMAHITHUX i CTIIKHX
eKocHcTeM Ha Bciil Teputopii €Bpomneticbkoro Coioasy.

Y 3apybixkHiit HaykoBiii JiTeparypi 3akoH €C 1po BiHOBJIEHHS TIPUPOIN OTPH-
MaB M03UTUBHY OliHKY. Sk ykasyiorh €. [lenka i M. Tanacecky, neii 3akon 3a
CBOEIO CYTTIO He PYHHYE yCTajleHi IMiAX0AU A0 OXOPOHU IIPUPOAHU, SKi 31e61i/b-
IIOTO He 3MOTJIM 3yNUHUTHU 11 3aHenaj. OpHaK HOTO iHTepIpeTalis Ta iMmIie-
MEHTaIlisi MOKYTh CTaTH TpaHChOPMAIiiHUMU, SKIIO OyAyTh CIPIMOBaHI Ha
YCYHEHHST TIePIIONPUYNH 3aHeraay MpUPoOId, CIIPUATUMYTh Bi[HOBJIEHHIO Bil-
HOCHH MizK JIIOZMHOIO Ta TIPUPOIOI0, a TAKOK 3a0e3medarhb JeMOKPATHYHY y4acTh
i cupaBenuBicTs [13].

Cxosy mosuitito BucaoBaoiorh M. [Taapabepr i M. Byanari, cTBepaKyioun,
IO MPUHHSATTS 1[bOTO 3aKOHY ITiIKpecioe Bijzanicte €C crpaBi BiTHOBJIEHHS
JIOBKIJIJISE Ta TIO3UITIOHYE HOTO SIK CBITOBOTO Jrijiepa y cdepi 306epesKeHHsI TIPUPOIH
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ta 6iOpi3HOMaHITTSI. 3aKOH Ma€ Ha MeTi HaUXHYTH MiKHAPOJHI 3yCHJLIS, TTi/l-
KPECJIIOI0UN B3a€EMO3B’SI30K MiK 3MIHOIO KJIIMaTy Ta BTPATOIO OiOpisHOMaHITTSI.
Bi# € Bax/JMBUM KPOKOM Ha IUISXY 10 OiJIbII 3€J€HOTO i APYKHBOTO 0 MpHU-
poan MaiibyTHHOrO €BPOIM Ta CTBOPIOE MPEIEAEHT IS MisKHAPOIHOI MOJITUKH,
3aKOHIB Ta iHIIMX HOPMATUBHO-IIPABOBMUX aKTiB y cdepi OXOPOHU TPUPOJH,
BiZIHOBJIEHHSI Ta OIJIBIN BiAMOBIAAILHOTO PHOATbCTBA, BUPYOKH JICIB Ta CilTbChKO-
TOCIIO/IAPChKOI AistyibHOCTI [14].

IIpouec pospoonenns ma npuiinamms 3axony €C npo 6iono6eHHA NPUPOOU

HesBaxkatoun Ha MO3UTHMBHI BpakeHHs Biji 3aKOHY PO BiJIHOBJIEHHS NPUPOIN
Ta MOro JI0JIEHOCHUI XapaKTep JJIsI BCIEl €BPOIENIChbKOL CIIJIBHOTH, IIPOIEC MOTro
PO3pOGJIeHHS Ta IPUIHATTS He OyB JerkuM i ogHosnaunum. 1le B uepsui 2022 p.
€Bpornelicbka KoMicig modaja po3poOJIsITH 3aKOHOIIPOEKT, IKUII MaB 3000B’s-
3aru kpainu €C BignoButu 20 % cBoix npupoauux tepuropiii 1o 2030 p. Ta Bci
JleTpaJioBaHi eKOCUCTEMU — JI0 CePEeIMHU CTOITTS. YIIPOIOBK IBOX POKIB ITiCTIs
IIbOT'0 BiAOYBaINCS YUCIEHH]I KOHCYJIbTAIl] Ta 00rOBOPEHHS, SIKi 4acTO CYIPOBO-
JUKYBAJIACS PI3HUMHE aKI[iSIMU TTPOTECTY, 30KpeMa 3 OOKyY (hepMepiB.

Mami, y moromy 2024 p. €sponeiicbkuii [lapiamenT napemniTi moroaus ocra-
TOYHUIN TeKCT 3aKOHY PO BiIHOBJIEHHS NPUPOAM. Take pileHHsS MiATpUMAIN
329 eBpozenyratiB, 275 BUCTYNWIM TIPOTH, a 24 yrpumanucs. «Cborojini Bax-
JIUBUH JieHb jiyist €BPOINU, KOJU MU TEPEXOIUMO BiJl 3aXUCTy Ta 30epesKeHHs
npupoau a0 ii BimHoBAeHHS. HoBuil 3aKOH TakoK AOMOMOKe HaM BUKOHATH
6araTo HalIMX MiKHAPOIHUX €KOJIOTIYHUX 3000B’s13aHb», — CKa3aB €BPOJIEIyTaT

C. Jlyena [15].

OpnHak Ha cTafil nepej; oOcTaTOYHUM cxBajieHHsIM 3akoHy Pazoro €C 1eit 3akon
ONIMHMBCA Ha MeX1 3pUBY IICJIS TOTO, SIK BiCIM KpaiH-4JIeHiB, BKJIIOYHO 3 YTOP-
HMHOIO Ta ITamiero, BiAMOBUINCA BiJl Or0 miATpUMKH. losocyBaHHS 3a 3aKOH
6yJ10 BifKaazeHo, 60 CTaso 3pO3yMiJio, 10 BiH He Tpoiize (hiHaJbHYy CTaIifo
i He HabGepe HeOOXiAHOI OLIBIIOCTI TOMOCIB. 3a CIOBAMU JIZKEPE]], MiK THUMM, XTO
migTpuMaB OM 3aKOHOTIPOEKT, i TUMHU, XTO HE MiATpUMaB OU HOro, yTPUMABIIICH
abo T1poroJiocyBaBIy PoTH, OyB Juiie 1%. «YciMm sICHO, 110 iCHYE BeJTnYe3Hui
TJIYXUH KyT, i BUITH 3 HBOTO Oy/ie HEJeTKO», — CKa3aB TOJIAHACHKUN MiHIiCTp
kiimarty P. J[keTTeH, KOMEHTYIOUM CUTYaIlilo, 1o ckiaasacs [16].

Ha macts, nonitTukaMm BaJsocs BUWTH 3 1bOTO TJIYXOro KyTa, y TOMY YHCJI
HIJISIXOM ypaxXyBaHHSI BUMOT arpapiiB. I[losutusHe pimeHHst Oyi10 MPUHHSITO
3 MiHIMaJIbHUM TT€PEBUIIIEHHSIM IIPOXiAHOTr0 1mopory — 66 % 3a Minimymy y 65 %,
T0OTO 3 TIepeBaroio 1%. Ile pimeHHsT cTasmo MOKIMBUM TTiCJIsT 3MIiHU TIO3UIIIT esT-
KUX KpaiH, 3okpema ABcrpii. ClioBaudunna, sika paHiine 1my6iuHO BUCIOBIIOBAJIA
CYMHIBH, TaKOX IiJITPUMaJa TEKCT i/l Yac BUPIMIAIBHOTO TOJOCYBAHHS, 1110
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JIO3BOJIMJIO TIPUITHATH 3aKOH He3HAuHOO OijbIricTio 3 20 KpaiH, 10 CTaHOBJISATD
66 % nacenenns €C. Taki kpainu, sk Itamis, [Beniss Ta OiHasHIIsA, TOBrO
BUCTYIIQJIM IIPOTU TEKCTY. YTOPIIMHA BiZIMOBUJIACS BiJl CBOEL MIATPUMKM Harepe-
JIOZIHI OCTAaTOYHOTO TOJIOCYBaHHSs, Tak caMo sk i [ToJbia 3asBra, 1110 Oijbline He
MiITPUMyBaTUMe 1110 1Iporio3uttito [17].

TakosK CJIiji ZoAaTH, 1O B OCTATOYHOMY TEKCTi 3aKOHY 06araTto BUMOT JIO CiJib-
CHKOTOCTIOIAPCHKOTO CEKTOPY OYJIO TIOM'SIKIIIEHO MIISIXOM 3alPOBAKEHHS TaK
3BAHOTO «aBAPIMHOTO TAJIbMay, 1O /TO3BOJISE TPU3YITUHUTY BUKOHAHHS TILJIeH, SKi
BILUIMBAIOTh Ha CiJIbChbKE TOCIIOAAPCTBO, «3a BUHSATKOBUX OOCTaBMH», IO 3arPo-
JKYIOTh IIPooBoJbuill Gesteri [17]. Came Take «aBapiiiHe raabMo» HepesdayeHo
cT. 27 3aKoHy, 3TiJIHO 3 SIKOIO B Pa3i HaCTaHHs HelepeabadyBaHOl, BUHATKOBOI Ta
HECIIPOBOKOBAHOI TO/Ii1, sIKa 3HAaX0UThc 1o3a KoHTposeM €C i Mae cepiio3Hi
HACJIIKHU JIJIsT IOCTYITHOCTI 3eMeJTh, HEOOXiTHUX [Tt 3a0e3TeYeHHsI TOCTaTHBOTO
CITbCHKOTOCTIONAPCHKOTO BUPOOHUIITBA JIJIsT CIIOKUBAHHSI TIPOYKTIB XapuyBaHHS
B Coio3i, €Bporreiicbka KOMICisl yXBaJio€ iMILIeMeHTalliiHI aKTH, SKi € HeoOXijl-
HUMU 1 BUIIPaB/JaHMMHU B YMOBaX Ha/I3BUYANHOI CUTYyallil Ta Ki MOXYTb TUMYa-
COBO IPU3YIUHATH 3aCTOCYBAHHS BiIIOBIAHUX 110J10KeHb ¢T. 11 (1110 crocyeThes
BiJIHOBJIEHHSI CIJIbCHKOTOCITOZIAPCHKUX €KOCUCTEM) B 00CsI3i i Ha Takwil TepMiH,
KU € CyBOPO HEOOXiIHUM.

Komentyioun oxpecseni momii, M. ITaapibepr i M. Byanari mumryTs, 1o xoda
3aKOH PO BiIHOBJIEHHST MIPUPON MA€E MOTEHIial 3MIHUTH MalOyTHE TTPUPOIN
Ta JOBKiIsE €Bpornu, HOoro NpuiHATTSA He OyJI0 jJerkuM. BiH 3ycTpiB maseHuii
ormip 3 OOKY KiJIbKOX YaCTHH IOJATHYHOIO CIEKTPY, i OMY JOBEJOCS IPONTH
yepes pisHi 3MiHH, TONPABKU Ta 3acTePesKeHHsl, 11100 OyTH OMIIIiTHO TIPUITHATIM.
Tum He MeHI, TPUNHHATTS 3aKOHY MOKHA BBa)KaTH 3HAYHOIO BiXOIO 1 Yy/IOBUM
JIOCSITHEHHSIM TTPOTPECUBHOI Ta 3€JIeHOI MiIBOIHOI Tedii B €BPONENChKIN MO THIIL
[14]. TIpomoBKy0UM CBOO LYMKY, BUEHi MiJIKPECTIOIOTh, IO st TOTO, 11100 3aKoH
O6yB peasizoBaHMii, HeOOXIHO TIOMOJIATH Iile KiJbKa Ieperikos. €Bponeiichki
BUOOPYU Ta KiJibKa HEIOAaBHIX HAIllOHAJbHIX BUOOPIB IEMOHCTPYIOTh 3CYB Y BGiK
G1/IBIII KOHCEPBATUBHOTO TOJIOCYBaHHS, BKJIOYAIOYN 3POCTAHHST YJIBTPAPABUX
KJIIMAaTUYHUX cKenTUYHuX pyxiB. Kpim Toro, €C Ta iioro pep:kaBaM-ujieHaMm
HeoOXiIHO 30ajlaHCyBaTH iMILIEMeHTallif0 3aKOHY 31 3pOCTAalouUM 0OYPEHHSIM
B arpapHomy cekTopi. €Bpomneticbkuii Coi03 Ta HaIliOHATbHI YPSAN MalOTh TIEepe-
KOHATHUCS, 1[0 3aKOH PO BiJ[HOBJIEHHS MPUPOJIHU, IPYKHE JI0 KIIMATy CiJbCbKe
roCIO/IapCTBO Ta CTIHKICTh CIJIbCHKOTOCIOAAPCHKOI rajay3i B €Bpoli HAyTh
wriv-o-riv. Ile mesikatHe 3aBaaHHst Oyze HEMPOCTUM Ta BUMaraThMe iHAWBi-
NyaJbHUX pillleHb i cTpyKTypHUX pedopm y Crisbhili arpaphiil nogituii €C.
TeomnosiiTnyHa HaNPy KEeHICTh, CUTYallisd B YKpaiHi Ta HecTabiJbHA IOJITUYHA
CUTYyalist B KI0uoBUX Kpainax-umeHax €C, a came y Opanrii Ta Himeuunwi,
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MOJKYTb Iiie OiJIbIlle YCKIaJHUTH IMILIeMeHTaIlii0 3aKOHY Ta MOCUJIUTH PU3UK
TOTO, IO BiH He Oy/e TOJOBHUM HPIOPUTETOM Y TIOJITUYHOMY TOPSIAKY AEHHOMY
€sponericbkoro Coiosy. Onnak 3eyenuii Ta nporpecuBnuii pyx B €C, a Takox
€BPOIIEHCHKI Jlep:KaBU-YJI€HU TTOBUHHI CKOPUCTATUCS IMITYJIbCOM IPUUHATTS
3aKoHy Ta IepeKoHaTucs, 1o €Bpora MpsMye 10 APy KHBOTO 10 MPUPOAU Ta
3esienoro MaitbyTuboro [14].

Taki x 3actepeskenns BuciosmoloTh E. Jlic Ta O. B. Ilegepcen, na 1yMKy sgkmux
3akoH €C 1po BiIHOBJIEHHS IIPUPOAN € HAA3BUYANHO aMOITHUM 3aKOHOIABYNM
aKTOM, SIKUI1 HaBITh y CBOIN 3MiHEHill i KOMIIpOMicHi (hopMi TOKJIAA€ HA T1IeYl
JiepsKaB-4JIeHiB JysKe Baromi 3000B’sg3anHs. BogHouyac icHye pusuK TOro, 10
3aBJSIKU CBOIIl HaAMipHIiN aMOiTHOCTI 1€l 3akoH Oy/ie IpUpeYeHnii Ha HeBAauy
Ta MEPETBOPUTHCS HA mep(OPMATUBHE 3aKOHOIABCTBO, TOOTO TaKe, sIKe BAKKO
dhopMabHO 3a0€31eYnTH 1 IKe IPUIMAETHCS JIMIIE </t TajJodku> [18].

[Inpo crogiBaemocs, 1O IOTO HE CTAHETHCS, i BCI TIPOTOJIONIEHI B 3aKOHI 111,
HaBIiTh 0BOJI aMOiTHI, BpemTi-pemT Oy/IyTh TOCATHYTI.

Ilepcnexmueu imnaemenmauii nonoxcensv 3axony €C npo eionosaenns npu-
Ppoou 0o exonoziunozo 3axonooascmea Ykpainu

[Tepexongum 10 muTaHHA iMIIZIEMeHTaIll 3aKOHY PO BiJIHOBJIEHHS IPUPOIN Ha
TepeHax YKpaiHu, HOTPIOHO 3a3HAYNTH, IO Iell 3aKOH CIIOYaTKy BUCBITIIOBABCS
Juie B IyOJIiKaiisgx Meia Ta TPUBAJIMIA 9ac 3aJUIIaBCs M03a yBaroo HayKOB-
1iB 1 TpoMajzicbkocTi. [IprumHa Takoi cutyaiiii, iMOBIPHO, IOJISITAE B TOMY, 1110,
3 0IHOTO OGOKY, YHACJIZIOK CBOEI HOBU3HH, 1Iell 3aKOH He € Oe3rocepeHiM 06’eK-
TOM YTOJM TIPO acoljiailifo, sKa, Harajgaemo, OyJa ykaazeHa me y 2014 p. [19],
1 TOMY BiH MOJKe 3/1aBaTUCS HE TAKUM BAKJIMBUM 1 MEPIIOYEPTrOBUM Ha TLJISXY 10
€BPOIIENCHKOI iHTerpaitii. 3 iHImoro 6OKy, BHACIIZIOK MOBHOMACIITAOHO1 30pOiiHOI
arpecii pd mporr YKpaiHu KJIYOBOIO MPoOIEMOI0 B €KOJIOrO-IIPaBoBiil cdepi
HUHI € pobJieMa BiIIKOYBAHHS ITKO/IH, 3aBaHOI JOBKIJLITIO HAIIOI JIeP/KABH.

Ta He3Bakalouy Ha Iie, 3PO3YMIJIO, IO B HAHOJMIKYIN MEPCIIEKTHBI MUTAHHS
Bi/IHOBJIEHHS NPUPOJAU B YKpaiHi, Yy TOMY UMCJi 3pyWHOBAHOI yepe3 BOEHHI
i1, 000B’sI3BKOBO TIOCTaHe TIepe]] CYCIIIbCTBOM, i MU MaeMO OyTH TOTOBHMH IO
peasizalii 1[bOro HaACKJIaJHOTO 3aBJaHHsS, BPaXOBYIOUM, 6E3YMOBHO, CydacHi
€BPOTIENCHKI TeHIEHTIi1. A ToMY, TepeKoHaHi, 1o BcebiuHe BuBUeHHsT 3akoHy €C
PO BiJTHOBJIEHHSI IPUPOJIA TA IMIIJIEMEHTallisl HOTro MOJI0KEHb /10 BITYU3HSIHOTO
€KOJIOTTUHOTO 3aKOHO/IABCTBA € He TIIbKKA OakaHUMU, a i HeoOXiIHUMU.

[Ipunarizno 3ayBakKUMo, IO YKPaiHCbKI HAYKOBII B)Ke MOYMHAIOTH BUCBITIIO-
BaTHU IOJIOKEHHS BKa3aHOTO 3aKOHY 3 TUX UM IHIIKX IO3UIiH, 30KpeMa 3 MM03MUllii
IIOBOEHHOTO Bi/IHOBJIeHHS Ykpainu. Tak, Hanpukiaz, b. I. Buxop 3BepHyB yBary

124 ISSN 2414-990X. IIpobaemu 3axonnocmi. 2025. Bun. 168



Suietnov, Ye.P. The Nature Restoration Law as an Example of Implementation of the Ecosystem Approach...

Ha 1leil 3aKOH Kpi3b IPU3MY CTAJIOT0 €KOHOMIYHOTO ITiCJISIBOEHHOTO Bi/IHOBJIEHHS
HAIIO1 JIepsKaB st JIIOJel 1 TPUPOIN, 3aIIPOTIOHYBABIIN PO3POOUTH MOJITHKY
Bi/IHOBJIEHHS TIPUPON 1 aKTUBHO MiITPUMYBATH BiJIHOBJIEHHS ITPUPOTOOXOPOH-
HUX TEPUTOPIiA, 110 MOCTPAXKAAIN BiJl BIiHU, @ TAKOK TI€PETBOPUTHU HA IIPUPOIHI
IHIIII CUJIBHO TOCTPAK/IaJi TEPUTOPIil BIANOBIIHO 10 3aKOHY IIPO BiJHOBJIEHHS
MPUPOIH, IKKH 3arporionyBaia €spokomicis [20, c¢. 35]. Tak camo it O. M. Kos-
TYH, (paKTUUHO TPOJOBKYIOUN BUIEHABEJEHY Te3Y, Y KOHTEKCTi peasisarii
0JIOKEHb 3aKOHY JOCTiANIa MUTanHs BijHoBaeHHs Beaukoro Jlyry, sike, Ha ii
AYMKY, MOKE CTaTH HaiMacITabHIIIM €KOJOTIYHUM MTPOEKTOM i3 BiJIHOBJIEHHS
MPICHOBOZHUX eKocucTeM y €BpOIi Ta BUSBUTHUCS BUPINIATbHUM BHECKOM YKpa-
iHM y BUKOHaHHS 3000B’s13aHb €Bporeiicbkoro Coro3y 010 BiHOBIEHHS PiYOK
110 ixHBOTO TpupoaHOTO cTany 10 2030 poky [21, c. 144].

Yeebiunuii pos6ip 3akony €C 1po BiAHOBJIEHHS MPUPOAN Ta ILILAXIB HOro
BIIPOBA/KEHHST B YKpaiHi 0yJsio 3p00OJIeHO aBTOPCHKUM KOJIEKTUBOM aHAJiTHY-
Hoi 3amucku 'O «Pecypcno-ananituunuii meHTp «CycHijbCTBO 1 AOBKIIIS»
(6epesenn, 2025) [22], migroToBieHoi 3a miarpumkn €pporneiicbkoro Cowosy Ta
MixnaposaHoro ¢onmy «Bigpomkents» B paMKax CIJIbHOI iHITaTUBY «EBpoTIeii-
chke Bimpomkenns Yikpainus». Y Iill 3amucIii CAYITHO BKa3y€ThC, 1[0 HAOYTTSI
Ykpainoto crarycy KpalHuU-KaHauaata Ha 4jaeHcTBO B €C mocTaBuio Ha MOps-
JIOK JICHHU NMUTaHHS TIePeTBOPEHHS BUMOI 3aKOHY PO BiJTHOBJIEHHS TIPUPOIN
y HalliOHAJLHUI TPABOIOPLOK y cdepi oXopoHu Ta 30epeskeHHss 6iopizHOMA-
HIiTTsI, TUM OiJbIlle 11e BaXKJIMBO B KOHTEKCTI PYHHIBHUX HACJIIKIB BiliHU P
NMpOTU YKpaiHu, AKi BOHA 3aBJajia MPUPO/I.

CTpyKTypa aHANITUYHOI 3alMUCKU CKJIAJAETHCS 31 BCTYILY, IBOX PO3JIiJiB, MIPU-
CBSIYEHMX aHAJi3y I1iJieil Ta OCHOBHUX IOJIOKEHb 3aKOHY Ta MOXKJIMBUX IIJISXIB
1ioro BIPOBA/I)KEHHS B YKpaiHi, a TAaKOXK J0JaTKy 3 iH(OpPMAIli€0 PO TOCBi/
nepsxkas-wieHis €C 3 po3poOKM HalliOHAJIBHUX ILIAHIB Aifl BiAHOBJIEHHS IPUPOJIH.

Ocob6simBy yBary B 3alliCIN BiZBEIE€HO MPAaBOBOMY BUMIpY Ta IIJIsSIXaM BIPOBa-
JUKEHHS 1IbOro 3aKOHY JIJI BiJTHOBJIEHHSI IPUPOAN YKpaiHU. 3a3HAYa€ThCs, 110
Vkpaina chopMyBajia 3HaUHy 3aKOHOIaBYy 6asy y AOBKiJIEBiil cdepi, nmpore
peTyJIIOBaHHS BiJIHOBJIEHHS TPUPOAU Ta OKPEMUX €KOCUCTEM 3aJUIIAETHCS
(bparMeHTOBaHNM i HEOCTATHRO WITKUM. X04a B YKpaiHi Bike po3pobJieHi cTpa-
Terii Ta TIaHu peastisallii 3aX0/IiB i3 Bi/IHOBIEHHST IPUPOJHUX PECYPCIB 1 30epe-
JKeHHs1 6I0pi3HOMAHITTs, OL/IBIIICTD CTPATEriYHUX JOKYMEHTIB JIMIIE OKPECIIOI0Th
3arajibHi HAaIIPSIMU BiZIHOBJICHHSI Ta BU3HAYAIOTh OKPeMi 3aX0/1 63 BCTAaHOBJICHHSI
KOHKPETHUX I[IJThOBUX TTOKA3HUKIB BiTHOBJIEHHS €KOCUCTEM. 3 OIJIAy Ha BUMOTH
3akony €C, Ykpaiui HeoOXifHo Oy/e rapMOHI3yBaTH MPABOBY CUCTEMY MO0
1isieit i 3000B’s13aHb i3 BiZIHOBJIEHHST €KOCUCTEM, & TAKOK BIIPOBAJAUTH KOMILIEKC-
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HUII MeXaHi3M IIaHYBaHHS Ta peasisallil MPUPOIOBIIHOBIIOBAIBHUX 3aX0/iB
yepe3 HalllOHAJbHUI TIJIaH BiJ[HOBJIEHHS.

[3 TakuMu MPOIO3UIisIMU, GE3YMOBHO, CJIiJl TOTOAUTHUCS, ajiKe, AICHO, X0Uua
B YKPaiHChKOMY €KOJIOTIYHOMY 3aKOHOJIAaBCTBI MICTSTbCS OKpeMi HOPMHU, sIKi
CIIPSIMOBAHI Ha PeryJIlOBaHHS IPOIECY BiJIHOBJIEHHS MEBHUX BU/IIB ITPUPOIHUX
pecypciB (mekisbka riaB y JlicoBomy kojmekci Ykpainu (14 i 15), posainu ta
cTarTi B 3akoHax Ykpainu «IIpo pocauunmii cit» (posm. I11), «IIpo pubHe roc-
[OJIAPCTBO, IIPOMUCIOBE pUbAILCTBO Ta OXOPOHY BOoAHUX Oiopecypcis» (cr. 41)
Ta iH.), MJKOM OYEBWIHO, IO 1X HEJOCTATHBO /IJIsT KOMILJIEKCHOTO Ta SIKICHOTO
IPaBOBOTO 3abe3IeYeHHsT Bi[HOBJIEHHSI TPUPO/IH, SIK TOro rnepenbadae 3akon €C.

Pasom i3 TiM, 3a HammM TIMOOKUM TIEPEKOHAHHSIM, TOJIOBHA TIpobJjeMa B yKa-
3aHiil cdepi MosgTraE He CTIABKU Yy HEJAOCTATHIN KiJTbKOCTI 3aKOHOABYNX HOPM
I0/I0 Bi/IHOBJIEHHSI OKPEMUX MPUPOJHUX PECYPCiB, CKITbKU Y HEHAJEKHOMY
CITPUMHSATTI €KOJIOTIYHMM 3aKOHOJIaBCTBOM YKPaiHU CTpaTerii eKOCUCTEMHOTO
migxomy Ta il KJII0UoBOI Kareropii — eKocucTeMH, Ha 3acajax sIKoi i moOyaoBaHO
3akon €C 1po BiJIHOBJIEHHS TTPUPO/IN.

[TinTBepKeHHAM TIUX CJIB € TOU (haKT, MO y KIIOYOBOMY HOPMAaTUBHO-TIPA-
BOBOMY aKTi €KOJIOTIYHOTO CIpsIMyBaHHS — 3akoHi Ykpaiau «IIpo oxopony
HaBKOJIUIITHBOTO TPUPOJHOTO cepenoBuiiia» [23], sskuii, 1mo cyTi, € B3ipiem
i 1oporoBkaszoM 7 (opMyBaHHS BCi€l CUCTEMM BiTYU3HSHOTO €KOJOTIUHOTO
3aKOHO/IABCTBA, He JIMIIE Bi/ICYTHE MMOCUJIAHHS Ha €eKOCUCTeMHUI Ti/IXi/, a i B3a-
rajii JKOJHOTO pasy He 3raJyE€ThCs IOHSTTS «eKOCKCTeMa», HaBiTh cepe 00’€KTiB
€KOJIOTO-TIPaBOBOI OXOPOHU. Bike He KaKyuu MPO Ti NPUHIMIIA €KOCUCTEMHOIO
X0y, IKi YKpaiHa Ma€ BIPOBAIUTHA B €KOJIOTIUHE 3aKOHOIABCTBO Y KOHTEKCTI
BUKOHAHHS CBOIX MIKHapPOJIHUX 3000B’sI3aHb.

CxosKy cutyaltiio criocTepiraéMo B IIOPeCypCOBUX KOJEKCaX 1 3aKOHaX, y JIesIKUX
3 AKX X04 1 HjeTbes po ekocuctemy (Bomauii kogexe Yrpainu (ct. 108), Jlico-
BUit Kojeke Ykpainu (cr.cr. 1, 82, 85), Toii ke 3akon Ykpainu «IIpo pubne roc-
MOIaPCTBO, IPOMHUCIIOBE PUOATBCTBO Ta OXOPOHY BOAHUX Giopecypcis» (cT. 38) Ta
iH.), TIpOTE 371€BIIBIIOTO 1e MOHATTS BKMUBAETHCS HEMIOC/IIIOBHO Ta 11032 PaMKaMu
IiTicHOT cTpaTeTii eKoCHCTeMHOTO Tiaxomy. Xo4a, CJIi/ MAKPeCanTH, 1Mo 000B’s-
30K YHOPSIKYBAaTH €KOJIOTiuHEe 3aKOHO/IABCTBO YKpPAiHU IMIJISIXOM HOTO cucTeMa-
TH3AIlii 0 KOKHOMY 3 MPUPOAHUX PECYPCIiB i3 3a0e3MeUeHHsIM €KOCUCTEMHOTO
miaxony, 6yso nporosomiero e B 2020 p. y cxBajenux Pekomengariisx mapJa-
MEHTCBKHUX cJiyXaHb Ha Temy: «IIpiopuretu exosnoriunoi nomituku BepxoBHol
Pangn Ykpainm Ha HacTynHi 'aTh pokiBy (1. 1 u. 2) [24].

Taka macuBHICTH 3aKOHO/IABIIS 1IOZI0 BIPOBAKEHHS €KOCUCTEMHOTO TIIXOMY €
TUM OiJIbIlle HE3PO3YMIJION0 3 OIJISIy Ha Te, M0 Maii’Ke BCi cTpareriyHi moJiTu-
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KO-TIPaBOBI IOKYMEHTH B €KOJIOTIUHIH cepi BjKe MatOTh OiJTbII-MEHIIT JOCTATHIi
piBeHb «eKOCHCTeMi3allii» Ta MOBHICTIO MATPUMYIOTh KOHIIEMIiI0 eKOCUCTeMHU.
Tax, mpumipoM, B «OCHOBHUX 3acajiax (cTpareril) fiep;KaBHOI €KOJIOTTYHOI T0JTi-
Tk Yrpainu 10 2030 poky» BIIPOBAKEHHSI €KOCUCTEMHOTO ITi/IX0/y BU3HAHO
HEOOXiTHOI0 YMOBOIO 3a0e31e4eHHsT KOHCTUTYIITHOTO IMpaBa KOKHOTO IPOMaisi-
HUHA Ha 4YucTe Ta GesnedHe JOBKIJIS, BIPOBAIKEHHS 30aJIaHCOBAHOTO MPUPO-
JIOKOPUCTYBAHHS, a TAKOXK, IO 0COOJIMBO BAJKJIMBO TSI HAC, — 30€peKeHHs Ta
BiJITHOBJIEHHSI IPUPOAHUX eKocucTteM (posa. I1) [25].

BpaxoBytoun BUKJajieHe, TIPOIEC BiJIHOBJIEHHSI €KOCHUCTEM, SIK Tl mependadyeHo
3akonoMm €C Tpo BiHOBJIEHHS TPUPOIH, TTOTPeOYE HacaMIlepe/ HATEKHOTO
BiZIoOpaskeHHsT eKOCUCTEMHOTO IiAX0AY Ha PiBHI HAIlIOHAJIBHOTO €KOJIOTIYHOTO
3aKOHO/IAaBCTBA.

BucuoBku

Ha nizcraBi mpoBeieHOT0 JOCJIIXKeHHS MOKHA JIIHTU BUCHOBKY, 10 3aKOH
PO BiTHOBJIEHHS TPUPO/IM, B OCHOBY SIKOTO TOKJIAJ€HO €KOCUCTeMHUN TiIXi/I,
€ OIIHUM i3 HaibiabIT aMOITHUX 1 TepCHeKTUBHUX MpaBoBuX akTiB €C y chepi
OXOPOHM JIOBKIJIJISE B IIJIOMY i Gi0JIOTiYHOTO PisHOMaHITTSI 30Kpema. [IpuiiHsATTs
IIbOTO 3aKOHY CTaJI0 BayKJIMBOIO TOJIIEIO I BCIET €BPOIENCHKOI CIITBHOTH, ajKe
BiH 3aM0YaTKyBaB HOBUI eTall PO3BUTKY €KOJIOTIYHOTO 3aKOHO/IaBCTBA E€Bporieii-
cbkoro Coroay.

3aKOH MICTUTB ITiJTy HU3KY KOHKPETHUX 3000B’s13aHb 11010 BiJIHOBJIEHHS JleTpa-
JIOBaHUX HA3eMHUX, PUOEPEKHUX, TPICHOBOIHUX, MOPCHKUX, JTICOBUX, CLIBCHKO-
rOCIIOJIAPCBKUX Ta 1HIIUX €KOCUCTEM Yy KOHTEKCTI BIJIHOBJICHHS BCI€l MPUPOAA
B €C. Came npakThyHa peasisailis 3akpilJieHuX 3000B’s13aHb MOTPEOYE YITKOT
KOODP/MHAII Ta 3HAUHUX 3yCUJIb i3 OOKY BCIX JAeprKaB-4/IeHiB, OCKIIbKU B IHIIOMY
BUMAJKY 1leil 3aKOH, He3BaKaloun Ha MOTO HaJ3BUYAWHY Ba)KJIMBICTB i TIporpe-
CUBHICTb, MOXKE TaK i 3aJTUIIUTUCS JIUIIE «IeKIapPaTUBHOIO YTO010 TIPO HAMipH».

CrocoBHO YKpainu, To, mepebyBaioun Ha MIJISIXY €BPOTENCHKOI iHTerpaitii, Haria
nepkaBa, 6e3yMOBHO, Ma€ BPaxyBaTH MOJOKEHHS BKA3aHOTO 3aKoHy /st (hop-
MYBaHHSI BiJITIOBITHOTO ITPABOBOTO TOJIsI, TPOTE 3 0OOB’SI3BKOBYUM 1 TIOCJIJOBHIM
BIIPOBA/’KEHHSM €KOCHUCTEMHOTO Ii/IXOly B HalliOHAJbHE eKOJIOTiYyHe 3aKO-
HOMaBcTBO. /[0 TOTO K, MiIKPECIUMO, 110, OYAyun arpapHoIO AeP:KaBO0, MU
MaEMO 3BEpHYTH OCOOJIMBY yBary Ha BCi CKJIQHOIII, SIKi BUHUKAIN B TIPOIECi
PO3pO06JIEHHS Ta TPUNHSATTS IbOTO 3aKOHY, Y TOMY YUCJI Ti, IO CTOCYIOTHCS
HeOOXiIHOCTI BpaxyBaHHS iHTEPECIiB MPEACTaBHUKIB ClIIbCHKOTOCIOAAPCHKO]
rajysi, 3 MeTor0 3abe3revdeHHsT TApPMOHIMHOTO MOEIHAHHS BUMOT €KOJIOTIYHOI Ta
MIPOIOBOJIBUOI GE3IEKN.
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Cran goTpumaHHs TPygoBux npas
HEeNOBHOAITHIX npodpeciliHUX CNOPTCMeHiB:
aHaAi3 OKpemoi NPaKTUKU BUPiWeHHs CNOPTUBHUX CNOPiB

Bnaguncnas Onerosuy maka*
HasuyaneHo-Haykosul iHcmumym npasa
Kuiscbkut HayioHaneHUU yHieepcumem imeHi Tapaca LllegyeHka,
Kuis, YkpaiHa
*e-mail: viad.zhmaka@gmail.com

AHoraiis

Axmyanoricmv memu 00CHIOHEHHS 3YMOBIEHA 3POCMAIOU0I0 MEHOCHUIE U000 3any-
UCHHST HENOGHOLIMHIX NPOpeCiiinux cnopmemenie 00 3MAZAHb HAUBUUL0Z0 PIBHS, UL
CMBOPIE HOBI SUKIUKU ONsi Jompumants ixwix mpyooeux npas. IIpome ysazanivhenis
8CIX Kamezopiil CnOpmeMenie He 0ae 3moeu 8paxyseamu 0CoOIUB0CTE NPABOBOZO CIMAMYCY
HENnOBHOIIMHIX NPODECILIHUX CNOPMCMENIS, SKi, KPIM CMAMYCcy NpauieHUKie, Marmy cma-
myc Jumunu. Mema cmammi noiseae 6 momy, w00, CRUPAOYUCH HA AHATI3 NPAKMUKU
HAUIOHATOHUX CYOI8 ma THCMUMYYUil GUPIUEHHSI CNOPMUBHUX CNOPI6, 3 'ACYS8AMU CMaH
0OMPUMAHHST MPYOOBUX NPAS HENOBHOLIMHIX NPodeciiinux cnopmemenis. /lns docsenenus
memu QOCHONCEHHS. OYI0 BUKOPUCTIAHO MAK] 332ATbHOHAYKOBL MA CREUIaNbH MemOoOu:
ananisy, cummesy, NOPIBHIILHO-NPABOBUL, (YOPMATLHO-L0ZIMHUL, CMAMUCMUYHUL ma
inwi. Pesynvmamu docuioncenns 3aceiouunu nesadosiivhull cman 0ompumaniis mpyoo-
BUX NPA8 HeNnosHOMMHIX npodeciinux cnopmemenis. Ile eussisemvcs 6 Hedocmammii
nowuperocmi cydosoi gopmu saxucmy mpyoosux npas, NPIOPUMU3AUT Po3eIsdy mpy-
0osux cnopie iHcmumyyismu eupiuenns cnopmuenux cnopie. Kpim mozo, suoxpemieno
0c00UB0CMI MPYO0BUX CNOPIB, WO CIMOCYHOMBCS HENOBHOJIMHIX NPOPECIinUX Cnopmcme-
Hi6. 3naune nowupenns 0oniney ceped HenoBHOLIMHIX NPOYECiHUX CROPMCMEHIE GUMA-
2ae npudinenns Ginvwol yeazu 3axucmy ixuix mpyoosux npas. Ha ocnosi pesyivmamie
docriocetst 3p0ONEHO BUCHOBOK NPO HEOOXIOHICMb NPOBedeHHs: NOOANLIUUX DOCTIONHCEH
dopm, cnocobis, 3axodiec ma 3acobie 3axucmy mpyoosUX NPAE HeNOGHONMIIX NPodeciii-
HUX CNOPMCMENIB.

KmouyoBi cioBa: Tpy/OBi IpaBa; 3aXUCT TPY/JOBUX IPaB; HEMOBHOJITHI CIOPTCMEHU;
CIIOPTHBHI CIOPHU; CHOPTUBHUIA apOiTPasK; HEMOBHOJITHI MTPAI[i BHUK.
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Analysis of a Particular Practice of Sports Dispute Resolution

Vladyslav O. Zhmaka*
Educational and Research Institute of Law
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Kyiv, Ukraine
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Abstracts

The relevance of the research topic is due to the growing trend of involvement of underage
professional athletes in top-level competitions, which creates new challenges for the
observance of their labor rights. At the same time, generalization of all categories of
athletes does not allow taking into account the peculiarities of the legal status of underage
professional athletes who, in addition to the status of employees, have the status of a
child. The purpose of the article is to determine, based on the analysis of the case law of
national courts and sports dispute resolution institutions, the status of observance of labor
rights of underage professional athletes. To achieve the purpose of the study, the author
used the following general scientific and special methods: analysis, synthesis, comparative
legal, formal logical, statistical and other methods. The results of the study demonstrate the
unsatisfactory state of observance of labor rights of underage professional athletes. This
is manifested in the insufficient prevalence of the judicial form of labor rights protection,
and in the prioritization of labor disputes by sports dispute resolution institutions. In
addition, the author highlights the peculiarities of labor disputes relating to underage
professional athletes. The widespread use of doping among underage professional athletes
requires that more attention be paid to the protection of their labor rights. Based on the
results of the study, the author concludes that further research is needed into the forms,
methods, measures and means of protection of labor rights of minor professional athletes.

Keywords: labor rights; protection of labor rights; underage athletes; sports disputes;
sports arbitration; underage workers.

Beryn

3pocTaioya TeH/EHIIis 100 3aJy4yeHHs HEeIOBHOJITHIX MPodeciiiHuX croprc-
MEHIB /10 3MaraHb HAaBUIIOrO PiBHA CTBOPIOE HOBI BUKJUKU JIJIST TOTPUMAHHS
ixHiX TpyzoBuX mpaB. HaBejeHa cUTyallist 3yMOBJIeHa OCOOJUBUM MPABOBUM
cTarycoM Takoi Karteropii ocib: 3 ogHOro GOKY, SIK MPaliBHUKIB, a 3 IHIIOTO —
niteil. [cropuyno chopmMoBaHa aBTOHOMHICTB CIOPTY SIK 3aKPUTOI CUCTEMU 3i
CBOIMM BHYTPIITHIMUA OpraHaMy TaKOK MTOCUJIIOE 3aHETTOKOEHHS 111010 MOKJINBOTO
nopyuieHHs1 (CTBOpPEeHHS IBHUX 3arpo3 MOPYIIEHHS ) TPY/IOBUX I1PaB HEIIOBHOJIIT-
HiX mpodeciiinux crnoprcMeniB. BogHouac (okyc HAyKOBUX JOCTIIZKEHb 4acTo

134 ISSN 2414-990X. IIpobaemu 3axonnocmi. 2025. Bun. 168



Zhmaka, V.0O. The State of Observance of the Labor Rights of Minor Professional Athletes...

3MilLyeThcs B OIK y3araJbHEHHsSI BCIX KaTeropiil CrioprcMeHiB 6Ge3 ypaxyBaHHS
0COOJIMBOCTEM, IO CTOCYIOTHCST HEMOBHOJITHIX. IIpo akTyanbHICTh MOCTIKEHHST
CBITYUTH TO3UIIisT HAYKOBOI crisibHOTH. 3okpeMma, M. [lucapesa y cBoeMy mucep-
TalifHOMY JOC/IIPKEHH] BiJ[3HAaYaE, 10 «10Tpedye OiMbII eTaIbHOTO BUBYEHHS
nuTaHHs MPodeciiiHol CMOPTUBHOI AisTHPHOCTI HEMOBHOJITHIX 0Cib, TPymoBi
criopu B mipodeciiinomy criopti» [1, ¢. 175]. C. BaBxkenuyk 1ij yac aHasmizy cyo-
BOI ITPAKTUKU Y CIIpaBax Mpo JOTPUMaHHS TPYAOBUX IPaB MPalliBHUKIB JOXOUTD
BHUCHOBKY ITPO «HE33JI0BIJIbHUI CTaH JOTPUMAHHS B YKpaiHi PO3IJIslyBaHUX 1paB
MPaIliBHUKIB Ta IMOpiuHe 301/IbIIEHHS KIIBKOCTI TaKUX crpaB» [2, ¢. 56]. Okpemi
MUTAHHS, 10 CTOCYIOThCS 3aXUCTY TPYAOBUX TIpaB MPodeciiiHuX CIIOPTCMEHIB,
BUCBIT/TIOBasINCH y poboTtax A. IToastHeskoro [3], T. THisgoseskoi Ta 0. Tpeuxo
[4], O. ITomosa, C. TaBpumika ta I. Byakesuua [5] Ta iH. Y 1ipotieci g0CTiKeHHS
CTaHy ZIOTPMMaHHS TPYAOBUX IIPaB HEMOBHOJITHIX MPodeciiHUX CIIOPTCMEHIB
CJIiJT HaroJIOCUTU Ha aHaJli31 BIJIMOBIIHOI MPAKTUKU HAIlIOHAJbHUX CY/IIB Ta 1HCTU-
TYIill BUPillIEHHS CIOPTUBHUX copiB. Ile moB’s13aH0 3 THM, 1110 peastisailis mpaBa
Ha 3aXUCT TPYAOBUX MPAB HEMTOBHOJIITHIX MPodeciiiHuX CIIOPTCMEHIB HaltyacTiIe
BiZIOYBAETHCS caMe B TAKOMY TOPSIZIKY, 3BXKAI0UN HA MOKJIMBICTH 3ACTOCYBAHHST
BI/ITIOBIZTHOTO TIPUMYCY.

Merta cTaTTi — CIMparourch Ha aHaJi3 MPAKTUKU HAllIOHAJbHUX CY/IiB Ta IHCTUTY-
1iif BUPIIIIEHHS CIIOPTUBHUX CIIOPIB, 3'sICYyBaTU CTaH JIOTPUMAHHS TPY/IOBUX IIPaB
HETTOBHOJIITHIX TTPO(eCiiHNX CIIOPTCMEHiB. /17151 1OCATHEHHS MeTU JTOCTIIXKeHHS
HeOOXiZIHO PO3B’sI3aTH TaKi 3aBAAHHS: TIPOAHAI3YBATH MTPAKTUKY HAIIOHATBHUX
CyJZliB Ta IHCTUTYIII BUPIIIEHH CIIOPTUBHUX CIIOPIB y CIIPpaBax IIpo JAOTPUMaHHS
TPYAOBUX IIPaB HEIOBHOJITHIX HPOdeCiiHUX CIOPTCMEHIB; 3'sicyBaTu 0co0JIm-
BOCTI TPYZIOBUX CIIOPIB, IO CTOCYIOTbCS HEITOBHOJIITHIX MPOMECITHUX CIIOPTCMe-
HiB; BUOKPEMUTHU OCHOBHI TEH/IEHIIi JOTPUMaHHS TPY/IOBUX 11PAB HEIIOBHOJITHIX
npodeciiHUX CIIOPTCMEHIB.

Marepiaim ta MeToau

MeTom010TiuHO cTaTTs OOYI0BaHa HA aHAI31 TPAKTUKY HAI[IOHAJILHUX CY/IiB Ta
IHCTUTYII{l BUPilIEeHHSI CIIOPTUBHUX CIIOPIB y CIIpaBax PO JOTPUMaAHHS TPY/O-
BUX IIpaB HEMTOBHOJIITHIX TTpodeciiiHux crioprcMeniB. KomriekcHuii miaxia npu
JIOCJI/IXKEeHH] CTaHy JOTPUMAaHHS TPYJOBUX IIPaB TaKoOl KaTeropii ImpaliBHUKIB
BUMAara€ 3aCTOCYyBaHHSI TaKUX 3araJbHOHAYKOBUX Ta CIellia/ibHUX MeTOJIiB: aHa-
JIi3y, CUHTE3Yy, MOPiBHAJIbHO-TIPABOBOTO, (hOPMAJIbHO-JIOTIYHOTO, CTATUCTUYHOTO
Ta 1HIINX.

Meron aHasizy BUKOPUCTAHO 11/l Yac JOCTiI>KeHHs PillleHb HAIllOHAJTbHUX CY/IiB
Ta IHCTUTYIII BUPIIIEHHS CIOPTUBHUX CIIOPIB Y CIIpaBax MPo JAOTPUMAHHS TPY-
JIOBUX TPaB HETIOBHOJITHIX TTPO(eCiiHUX CMOPTCMEHIB. 3a JOTIOMOTOI0 METOLY
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CUHTe3Yy Banocsi chopMyBaTH IiJiCHE YSIBJIEHHS PO CTaH JOTPUMAHHS TPY/IO0-
BUX IIPaB HEMOBHOJITHIX mpodeciiinnx croprcmeniB. [lopiBHSAIbHO-TIPaBOBUI
MeTOJI 3HAUIIOB CBOE 3aCTOCYBAHHS IIiJl Yac 3iCTaBJIEHHS TUTIOBUX (POPM KOHTP-
aKTiB TpoheciitHUX CITOPTCMEHIB, a TAKOK CTATUCTUIHUX AAHUX OO0 AiSTBHOCTI
IHCTUTYII BUPIillleHHSI CHOPTUBHUX CHOPiB. 3acTocyBaHHs (hOPMabHO-JIOTTYHOTO
METO/Ly IaJI0 3MOTY 3HAUTU TPUYNHH HEJOCTATHBOI TOIMMUPEHOCTI Cy10BO1 (hopMu
3aXMCTy TPYAOBUX TpaB. CTaTUCTUYHIIT METO BUKOPUCTAHO JJIsi 0OPOOKH JaHUX
31 3BITIB HalllOHAJbHUX Ta MIKHAPOJHUX CIIOPTUBHUX OpraHisailiii.

basoio naykoBux MarepiasiB /g CTaTTI CTaJaW HAIpalloOBaHHA JOKTPUHU TPY-
JIOBOTO TIPaBa, 1110 CTOCYIOTHCS 3aXUCTY TPYAOBUX IPaB MpodeciiHuX croprcme-
HiB. Kilo4yoBy yBary npu/iijieHo pillleHHSIM HaIliOHAJTbHUX CY/IiB Ta iHCTUTYIIii
BUPIIIEHHS CIIOPTUBHUX CITOPiB. KpiM TOro, BUKOPUCTAHO 3BITH Mi?KHAPOIHUX Ta
HaIliOHAJIBHUX CTIOPTUBHUX OPTaHi3alliil, 3aKOHO/IaBCTBO, JIOKAIbHI akTh y cdepi
CITOPTY.

Pe3ysbrati Ta 0OroBOpeHHS

IIpaxmuxa nayionanvrux cyoie y cnpasax npo 0OMPUMAHHI MPYOOBUX NPAB
HeNnoBHOJIMHIX NPOPeCiunHuUx cnopmcmenis

[Torryk Ha odirtiiiHomMy BeGcailTi €MHOTO AEPKABHOTO PEECTPY CYAOBUX PillleHb
(EAPCP — https://reyestr.court.gov.ua/) Ha 3alUT «HEMOBHOJITHII CIIOPTC-
MeH» (nuBLIBbHI criopu, niepiozn 3 01.01.2019 p.) nos3BosuB BigHaNTH 78 Cys0BUX
pimens ctanom Ha 14.01.2024 p. Ha mepmmmii morisi, Taka CTaTUCTUKA CBITINUTH
IIPO HE3HAYHY 3Q/Iy4YeHICTh HAI[lOHAJIBHUX CY/IB 10 PO3IVISALY CIOPIB IIPO 3aXUCT
TPY/IOBUX IIPaB HEIOBHOJIITHIX MTPodeciiHNX CIIOPTCMEHiB.

[TormmbaeHnit aHami3 3a3HAYeHNUX PIillleHb MMOKa3yeE, 10 371e0iTbIIoTo HAeThCst
po ciMeitHi cropu (1110 CTOCYIOTHhCS HETIOBHOJIITHIX CIIOPTCMEHIB), 30KpeMa:
34 1M030BM MPO CTATHEHHSI aJiMEHTIB Ha yTPUMaHHS AUTHHU; 24 — mo30aB-
JeHHsT 6aThbKiBChbKMX TpaB; 11 — BU3HAYeHHS MicIg MPOKMUBAHHS AUTHHMY,
2 — HaJlaHHA 103BOJIY HAa BUI3/l AUTUHU 32 KOPAOH; 1 — YCUHOBJIEHHS UTUHU;
1 — ckacyBaHHSI yCUHOBJIEHHSI IUTUHU. KpiM TOTO, 2 11030BU CTOCYIOTHCS Bijl-
ITKO/lyBaHHS MalfHOBOI Ta KOMIIEHCAIlil MOPaJIbHOI MIKO/IU, 3aI10/[isTHOI HEITOBHO-
JIITHIM CIIOPTCMEHaM JI0POKHBO-TPAHCIIOPTHOIO TPUTO/I0I0, 1 — HA/laHHS MTOBHOI
IMBIJIBHOI JII€3/IATHOCTI HEMOBHOJIITHIH, SKa MPaIllo€ 3a TPYIOBUM JI0TOBOPOM
Ha Tocaji CIOPTCMEHa-IHCTPYKTOPa MITaTHOI KOMaHAM HalliOHaJbHOI 36ipHOI
KOMaH/IM YKpaiHU 3 XYy/I05KHbOI TIMHACTUKH, a 11ie 2 M030BU — BIJIINKOYBaHHS
MaTepiaJbHOI Ta KOMIIEHcallil MOpaTbHOI KO 3a 3aBAaHHS KON 3I0POB’T0
HETIOBHOJITHIX cropTcMmeniB. Ha anasmisi aBoX octaHHiX crmopiB Oyze 3ocepe-
JUKEHO yBary.
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Y cnpasi Ne 757 /48447 /21-1 Bix 06.12.2022 p. 6arbko norepmigoro (mami —
mos3uBay) 1mpocuB BuaHatu nporunpasaumu aii IO «Dexpeparis n3010 Kuesas
(masti — BifmoBizaw), SAKi MOJSATAIOTh Y JAOIYCKY /10 Y4acTi y BiIKPUTOMY YeMITiO-
Hati micta Kuesa 3 /310710 cepes TOHAKIB Ta /IiBUYAT Ta HEHAJIEKHOMY MEIUYHOMY
3abe3reueH i 3Maraib, a TAKOK CTATHYTU 3 Bi/IMOBiZaya BiAIIKOMYBAHHST MaTe-
piasbHOI MIKOAM i KoMITeHcallii MopaabHOi mkoau. O6CTaBUHU CIIPAaBH CTOCY-
I0THCS TOTO, 1110 MAJIOJITHIN CUH 1TO3MBaYa OTPUMaB TPaBMY IIijl 4ac IIPOBe/IeHHS
naBoboto. ITo3uBau BKasyBaB Ha Te, 1[0 /IS JOIYCKY J0 3MaraHb HEOOXiIHIM
JIOKYMEHTOM MaB OYTH CTPaXOBWil IIOJIiC, HATOMICTh TPEACTAaBHUK BiIOBiZada
BKa3yBas, 10 JOIYCK /0 3Maratb BifOYBCsT Ha IMiZCTaBi JTOBIAKM PO CTaH 3/10-
pos’da. CyJ IiiilIOB BUCHOBKY, 1[0 «CTPAXOBUH I0OJIiC HE € TUM JJOKYMEHTOM,
BI/ICYTHICTb SIKOTO € ITi/ICTABOIO JIJISI BIIXUJIEHHSI 3aBKU CIIOPTCMEHA Ha Yy4acTb
y 3MaraHHsX», aJKe f0ro HasBHICTh Tepeadayeta JInIie JIJIsi CIIOPTCMEHIB BUIIINMX
KaTeropiii, To6To cropTcMeHiB 30ipHIX KoMaH YKpaidu. OCKiIbKI 3MaraHHs He
OpraHi30ByBaNCs I CHIOPTCMEHIB 30ipHOI KOMAaH/IN 3 [310/I0, TO YKJaJAeHHS
CTPaxoBOro ToJicy € qo6poBiabHuM. Hajgasi pileHHsT ocKapKyBajoCh B arielisi-
LiliHii Ta KacauiiiHiil iHCTaHIil, aje Cyau 3aauInau ioro 6e3 3Min [6].

Y inmiit cipasi, Ne 712/9928/20 Bin 28.04.2022 p., mo3uBay mpocuB Mpo KOM-
MEeHCAIlI0 MOPAJbHOI MIKO/M, MOCUIAIOUUCh HA Te, 1[0 Ha TePUTOPil KOMYHAJIb-
HOrO HignpuemMcTBa « MyHIilUIANbHUN clIOPTUBHUIN Ki1y6 «/[Hinpo» Yepkacbkoi
MiCbKOI pajii» (J1ajti — Bi/IIIOBi/Iau) HEIIOBHOJITHIN OTPUMAaB TiJIeCHI YIIKO/KEHHS
BHACJIIOK MTaiHHs Ha HhOTO KOHCTPYKIIii 6GackeTO0mbHOTO mmTa. [To3uBau cTBEp-
JUKYBaB, 1110 HelaCHUII BUIIQJIOK CTAaBCS yepe3 Te, 10 CIIOPTUBHI Mall/JaHYMKU
OyJii BIIKPUTI i JOCTYIHI /I CAaMOCTIHHOTO MPOHMKHEHHs 10 HuX. /o Toro
K TIOTepIinii 3aiiMaBcst GyTOOJIOM B 0OJACHIM CIOPTUBHIN AUTAYO-FOHAIBKII
CIIOPTUBHIN IIKOJI1 OJIIMIIIIICBKOTO Pe3epBy, a IiCJsl OTPUMAHUX TPaBM IIPUIIH-
HuB 3aiiMaTtucst. Cy/1 BCTAaHOBUB, 110 BiAMoBigad OyB 30008 s13aHUI 3a0€3TeUNTH
Oe3medni YMOBHU KUTTSI i 3710pOB’sT BiJBiyBadiB Ta KOPUCTYBadiB (Hi3Kyb-
TYpHO-CIIOPTUBHOTO ObJsasHanus. Cy mepinoi iHCTaHIN 0308 3a/10BOJbHUB
YacTKOBO Ta CTATHYB MopaJibHy mKoay B po3mipi 100 000 rpu. 3romom cyn
aTesIAIiiHOI iHCTaHIT 361abITHUB Po3Mip MopasbHOi mKoau 10 750 000 rp. Cyx
KacalliiiHoi iHCTaHIll 1epe/aB ClpaBy Ha HOBUI PO3IJISAN J0 CyLy anessiiiinol
iHcTaHIii [7].

OO6uBa pimnieHHst 06’€HY€E Te, 0 BOHK CTOCYIOTHCS MIKOAM 3I0POB’I0 T Yac
3aHATTSI CIIOPTOM, IO TIAKPECTIOE CePHo3HY HeOe3meKy TaKoi MisIbHOCTI st
HEIMOBHOJIITHIX cmopTcMeHiB. OpHaK TEKCT pillleHb He [a€ MificCTaBU CTBEP-
JUKYBATU TIPO HASIBHICTb TPY/IOBUX BiIHOCUH MiK OCTAaHHIMU Ta BiJIIIOBIIHUMU
3akaziaMu (hisMUHOI KyJIBTYPH 1 criopTy. ToK, Y 1IbOMY BUIIQJIKy MAaEMO CITPaBY
3 HEZIOTOBIPHUMU 3000B’I3aHHAMM, 1[0 BUHUKAIOTh YHAC/IIOK 3aBIaHHs IKOIM.
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Ananiz €/[PCP nae migcraBu 3poOUTH BUCHOBOK TIPO Te, TII0 HUHI Cy/0Ba hopma
3aXMCTY TPYAOBUX IIPaB HEMOBHOJIITHIX TIPOMECIMHNX CIIOPTCMEHIB € HEJIOCTATHBO
MO PEHOTO.

Takuii cran crpaB Moske OyTH TOB’SI3aHUI i3 TUM, IO 3a3BMYall KOHTPAKTH
CITOPTCMEHIB MICTSATH TIOJIOKEHHS, SIKe 3000B’I3y€ CTOPOHU YTPUMYBATHUCS Bijl
BUPILIEHHA CIIOPIB Y Cy/laX 3arajbHol I0pucAuKIii. /[y npukiany MoskHa HaBe-
ctu 1. 5.8 Tumosoi dhopmu KoHTpakTy (yrdomicta-mpodecionana: «Croporn
3000B’sI3yI0THCSI YTPUMYBATHUCS Bijl BUPIMIEHHs CIIOPiB MiXk co00I0 B cyaax
3arajbHOI IopucAuKIii. /[ BKazaHuX 1iijiell 30008 SI3yI0ThCSI BUKOPUCTOBYBATH
BianosizHi opranu — Ilamara 3 Bupimenns crnopiB YAD ta CAS (Crnoprusamit
apbitpaxkauii cyx y M. Jlosauna, IIseitapist)» [8, ¢. 115]. Taka curyariis €
HEIMOOMHOKOI0, OCKLJIBKU BiAMIOBiIHO 710 11. 6.3 Tumnosoi opmu KoHTpaxTty mpo
HaJ[aHHsI TIOCJIYT TpaBIsd 6ackeT60bHOI KoMaHan: «CTOPOHN 30008 SI3yIOTHCS
YTPUMYBATHUCS BiJl BUPIIIIEHHST CIIOPIB Mi’K COOOIO B Cy/IaX 3arajbHOI FOPUCIUKITI»
[9]. IIpoTe BapTO BiAdHAUNTH, 1110 BiANOBiIHO 0 1. 6.5 Tunosoi hopmu Tpymo-
BOTO KOHTpaKTy npodeciitnoro Boseiibomicta: «CTOPOHU Oyayts noknanatu
BCiX 3YCWUJIb JJIs1 TOTO, {00 BUPINIYBAaTH BCi po36GiKHOCTI 1 Cyllepeuky 0B si3aHi
3 naHuM KOHTpaKTOM IIJIIXOM I1eperoBopiB. Y BUIIQJIKY HEJAOCATHEHHS 3Tr0/u
criopu Mizk CTOPOHAMMW Bupimyiotbcst y Mopsi/IKy, BCTAHOBJIEHOMY YMHHUM
3akoHozaBcTBoM» [10]. Ilinkpecaumo, 110 octaHHE POPMYJIIOBAHHS KOJIHUM
YUHOM He 0OMEKYE TPaBo MPOGheCciiHUX CIIOPTCMEHIB 3BEPTATHCS 32 3aXUCTOM
CBOIX IIpaB /10 OpraHiB HaIIOHAJIBHOI CyN0BOI cucTeMu. HaToMmicTh BKJIIOUEHHS
MOJIOKEHHST TTPO 000B’ 130K MPO(hECIiTHIX CIMOPTCMEHIB yTPUMYBATHCh BiJl BUPI-
IIEHHS CIOPIB Y Cy/laX 3arajbHOI IOPUCIUKITIT TTOPOJIPKYE MUTAHHS MO0 MOKJIN-
BOI HeAilicHOCTI ocTaHHBOTO. Taka cuTyalliss Moke OYTH TIOB si3aHa 3 iICTOPUYHOIO
ABTOHOMHICTIO CIIOPTY Ta GaKaHHSAM YHUKHYTH MyOJITHOTO PO3TOJIOCY T/ Yac
posrsany cupas. /o Toro sk ¢akT mpiopuTu3aliii posriasy TPYAOBUX CIOPIB 3a
y4YacTi HEMOBHOITHIX MPodeciitHuX CIIOPTCMEHIB Yepe3 1HCTUTYIII1 BUPIITCHHS
CIIOPTUBHUX CIIOPIB CTAaHOBUTH 3arpo3y JJist 3a0e31evyeHHsT 6e3CTOPOHHOCTI Ta
He3aJIe3KHOCTI PO3TJISALY, 1110 rapaHTyeThes 4. 1 ¢T. 6 KonBeniiii mpo 3axuct rpas
JIIOIMHU 1 OCHOBOTIOJIOKHUX cBoOOA [11]. 3 orusiay Ha oOMeskeHMit 06csr cTaTTi
MOCTaBJIeHI TTMTaHHS HE PO3TJISIAAIOTHCS Ta MOTPEOYIOTh OKPEMOTO, IETATbHOTO
JIOCJTIIKeHHSI.

Ilpaxmukxa incmumyuyiii 6upiueHHss CROPMUBHUX CNOPI8 Y CNPABAX NPO
dompumanns mpyooeux npas HenoGHOJIIMHIX NPodeciiinux cnopmcmenis

3 HaBeIEHOTO BUILIMBAE, 1[0 TaKy KAaTETropiio CIpaB 3/e0iIbIIOro po3T/saaoTh
IHCTUTYIIi1 BUPILIEHHSI CHOPTUBHUX crniopiB. Hampukian, piynuii 3BiT MixHa-
poanoi paau apb6itpaxy y cropri (ICAS) 3a 2023 pik nokasye taki nudpu
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sBepuents 10 CAS: 609 3epuenn y 2019 p.; 957 — y 2020 p.; 996 — y 2021 p.;
830 — y 2022 p. Ta 942 3Bepuenns y 2023 p. [12, c. 17]. OTxe, nouynHaoun
3 2020 p. rengeniis 3BepHenb 10 CAS zanumiaerbes crabisbHo. SIKIO 3Bep-
HYTH yBary Ha BW/IU MPOBaJKeHb Ha Tpukiami cratuctuku 2023 p., baunmo
Taky KapTuny: 213 crpaB po3Taggaauch y MOPSAKY 3arajJbHOTO TTPOBAKEHHS
(ordinary procedures); 695 crpaB mpumnaso Ha anessitiiiHe mpoBapkeHHs (appeal
procedures); 17 crpaB cToCyBaInCh aHTUAOINHIOBOTO MTpoBaKeHHs (anti-doping
procedures), a me 17 crpas saiinsiia Memiaris (mediation procedures) [12, c. 17].
Kpim Toro, «3 908 3BryaiiHux Ta anesasiiitHux apOiTpasKHUX ITPOBAIKEHb, 3ape-
ecrpoBannx CAS y 2023 porti, 6i/IBITICTh CTOCYBAINCS TPYAOBUX KOHTPAKTHUX
criopiB». Cepen Hux: 157 — 3arajibHi KOHTPaKTHI criopu; 47 — 110710 Tpancdepis;
326 — noB’s13aHi 3 mpareBaamTyBaniaM; 40 — 110/10 KoMmIleHcallii 3a TpeHyBaHHS;
5 — 100 BHECKY cojigapHocTi; 49 — mop’s3ani 3 kepiBHuITBOM; 30 — 11010
mpaBa Ha y4yacTh; 188 — muciunuinapui ta 66 — inmi ciopu [12, c. 18].

Hageziena cratucTuka ieMOHCTPY€E 3Hauny 3aydeHictb CAS 1o BupilieHHs cio-
piB y cepi mpodeciiiHoro cropTy, a TAaKOXK AEMOHCTPYE TONTUPEHICTh BUTIA/IKIB
OCKap’KeHHs TaKUX PillleHb B allesAliiiHOMY IPOB/KeHHi. binbiry yactuny
3BepHEHb CTAHOBJISATH TPY/IOBI CIIOPU, BOJHOYAC KOHCOJII/IOBAHA CTATUCTUKA 111010
3BEpPHEHHST HEMOBHOJITHIX MPOodeciiHNX CIIOPTCMEHIB 3a 3aXMCTOM CBOIX TTIpaB
no CAS BincyTHs.

Onnak 3Bepuensst 10 CAS € He eHOI0 (HOPMOIO 3aXUCTY TPYAOBUX IIPaB HETIO-
BHOJIITHIX Mpo(eciiHuX CIOPTCMEHIB 1 3a3BUYAll PO3TISAAETHCS SIK OCTaHHS
iHCTaHIlisg, 32 YMOBHU BifiCyTHOCTI apOiTPakHOIrO 3acTepesKeHHs IIPO PO3IJIs]I
criopiB 6esnocepenbo y CAS. STk MiskHapOIHi, TaK i HalliOHAJbHI CIIOPTHUBHI
(penepartii MatoTh BJACHI iIHCTUTYII1 BUPIillleHHI cIOPTUBHUX criopiB. Hampukmar,
y ckaaai DyrboabHoro TprbyHamy Mixkuapoanoi demepartii ¢hyrbony (FIFA)
nie 3 nanatu: 1) IlanaTa 3 Bupimenns crnopis; 2) [lamara 3i cratycy rpasitis; 3)
[Tanata arentiB [13, c. 55]. [lutanHsMu TpymoBHUX cropiB mpodeciiinux GyT-
6ouicTiB 3aiiMaecThest IlamaTta 3 BupimieHHs cropis. BignosigHo xo 3BiTy 111010
mistmerocTi Myr6ombHoro TpubyHany FIFA, y cesoni 2023 /2024 Tlanara 3 Bupi-
IIEHHS CIOpiB oTpuMasa 3arajioM 1741 TpysoBuii cmip Mix rpaBISIMU Ta KJy-
Gamu, 110 Ha 17,8 % Gisbie, Hixk y nonepeanbomy porii [14, ¢. 11]. Konkpertoi
CTAaTUCTUKHU IIOZI0 HEMOBHOJIITHIX MPOMECIHHNX CIIOPTCMEHIB 3BIT HE MICTUTH,
OJTHAK 3aB/FIKU MOIYKY B odiniiinomy peectpi [lanatu 3 BupinieHHs criopiB Ha
3armuT «minors, «underage» (HEMOBHOJITHIN) BAAIOCH BiHalTH 6 Ccrpas, 1o
GesrocepeIHbO OB sI3aHi 3 TAKOI KATEropi€lo CIIOPTCMeHiB noyrHaoun 3 2022 p.
[15]. MMorimbaenuii anaxis HaBeJEHUX CIPAB MOKA3aB, M0 3 3 HUX CTOCYIOThCS
JUCHOCTI KOHTPAKTY, YKJIQJIEHOTO HEITOBHOJITHIM CIIOPTCMEHOM (uepes3 BiJICyT-
HiCcTh 3rosin GATHKIB, IMOBIPHY MiAPOOKY mianucy), 1 — po3ipBaHHSI KOHTPAKTY
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HEMTOBHOJIITHBOTO CIIOPTCMEHA B OJTHOCTOPOHHBOMY TOPSAKY; 1 — TopyIrieHHs
YTO/IM, IO MiCTHJIa 3000B’sI3aHHS YKJIACTH KOHTPAKT y Billi 16 pokis; 1 — Bumiaru
3a60OProBaHoOl 32 KOHTPAKTOM CyMHU. 3 aHAJI3y CIIPaB BUILIMBAE, IO 0OCOOJUBOCTI
TPYZOBUX CIIOPiB, MO CTOCYIOTHCS HEMOBHOJITHIX MPOQeCciiHUX CIOPTCMEHIB,
31e01IBINOTO TTOB’sI3aHi 3 X 0OMesKeHOI0 [ie3aTHicTio. J{Jist TpuKIaLy, BiMoBiHO
10 4. 3 cr. 14 Pernamenty YAD 3i crarycy i Tpancdepy ¢yrbomicris: « Konrpakt
3 HEMOBHOJIITHIM YKJIaJa€ThCS JIUIIE 3a 3T00I0 6aThKiB (200 OJHOTO 3 HUX),
3acBimueHoo HoTapiaabHO» [8, ¢. 25]. HeoOxigHicTh 3rogn ogHOTO 3 OaTHKIB
MicTuThest Takoxk y i 1.5.4 m. 1.5 cr. 1 [Tonoxkenns mpo craryc 6ackerbosmicta
Ykpainu, opsA0K HiANNCcaHHs KOHTPAKTIB, IEPEX0/iB TPABIIIiB 3 OJHOIO KIyOy,/
KoMaHu 110 intmoro [16].

JIo TOro K He3HayHa KiJBKICTh CIIpaB MO)Ke OyTH TOB’si3aHa 3 JABOMA YMHHI-
KaMu: To-tiepire, opucaukitis FIFA 3ocepemkena Ha cropax Mi’KHapOJIHOTO
xapakrepy [17, c. 475]; no-apyre, GibIICTh CIIOPIB PO3T/ISAAAIOTHCSA HAI[IOHATb-
HUMU IHCTUTYIIIMU BUPIIIEHHST CIIOPTUBHUX criopiB. AHaui3 cT. 19 [lonoxenns
FIFA nipo craryc i Tpancdep rpaBiliB MOKa3ye, 110 iCHYE 3arajbHe TTPaBUJIO TIPO
3a00pOHY MiKHApPOAHKUX TpaHcdepiB rpasiiB 10 18 pokis, ke MiCTUTh 5 BUHST-
KiB: 1) GaTbK¥ rpaBIlst MEPEDK/IKAIOTD 13 TIPUYNH, He TOB'sI3aHuX i3 (hyTOOIOM;
2) tpancdep rpasiis Bikom 16—18 pokis y meskax €C/EE3 abo mixk aBoMa aco-
iaIisiMu B MesKaX OfiHiel KpaiHu, i3 3000B’13aHHAM KI1y0Oy 3a0e31eYnTh OCBITY i
HaJIESKHI YMOBWY JKUTTST; 3) TPaBellb MPOKUBAE He OLIbIT sIK 3a 50 KM Bijl epsKaB-
HOTO KOPJIOHY 1 KTy po3TarmoBanuii He 6ibir sik 3a 50 KM, TOOTO MaKCHMaIbHA
Bizictanb He mepesuiye 100 xkMm; 4) rpaseib € GixkeHileM abo OTPUMAaB 3aXHUCT
Yepes 3arpo3y JKUTTIO; 5) TUMUYACOBUI TIepeis3]l i3 MeTOI0 HaBUYAHHS, /IOy CKAEThCS
peecTpallist BUKJIIOYHO aMaTOPChKUM KJIyOoM 6e3 mpodeciitHoi komauan abo
6e3 1pUANIHOTO, GiHAHCOBOTO UM (DaKTUIHOTO 3B’sI3KY 3 MPOGhECIiTHNM KIyOOM
crpokom 710 1 poxy [18, c. 33—34]. Take mpaBuIo € XapaKTepHUM JJIsT OiTBIIOCTI
KOMaH/THUX BU/IB criopty. [Ipukiasom € Takox ct. 73 BHyTpIilIHBOTO perjaMeHTy
Mixnapoznoi deznepaiii 6acker6ory (FIBA) [19, ¢. 14—-15].

3 HaBeIEHOTO MOKHA 3pOOUTH BUCHOBOK, 1O O1/IBIIICTh TPYAOBUX CIIOPIB MO0
HEITOBHOJIITHIX MTPOeCiiTHNX CIIOPTCMEHIB BUPINIYIOThCS HA PiBHI HAITIOHATBHUX
IHCTUTYIIIi1, a OJHIEIO 3 MPUYMH TaKOI CUTYyallii € OOMEeKEHHS Ha 3AiiiCHEeHHS
MIKHAPOJHUX TpaHchepiB.

Hanpuxian, 8 Yipaini y cdepi ¢pyrboay Takoio € Ilamara 3 BupimeHHs cropis
YAOD. Bignosiguo mo m. 1 4. 1 cr. 2 Pernamenty I[lasatu 3 BupimeHHsT criopis
YAOD: «[Tamata Mae BUKIIOUHY KOMITETEHITIIO PO3TJISIATH Ta BUPINIYBATH CIIOPH,
MOB’s13aHi 3 [isIbHICTIO ¥ (hyTOOJI, 30KpemMa Mi mpodecioHaTbHUMN KIyOamu
ta (hyTdoMiCTAMM... SIKI CTOCYIOTHCSI MUTAHb MPAIEBIANITYBAHHS i KOHTPAKTHUX

140 ISSN 2414-990X. IIpobaemu 3axonnocmi. 2025. Bun. 168



Zhmaka, V.0O. The State of Observance of the Labor Rights of Minor Professional Athletes...

CIIOPiB, 1110 BUHUKAIOTh 13 TPyAOBUX IpaBoBigHOcuH» [20, c. 8]. [Ipore Ha odi-
niinomy BebGcaiiti YAD He ony6aiKOBaHO JOKIAAHOI CTATUCTUKKU BUPIIIEHHS
TPYZOBHUX CIIOPiB, 30KpeMa 100 HEMOBHOJITHIX 1MPodeciiiHuX CIIOPTCMEHIB,
a 3BepHeHHd Bin 18.12.2024 p. i3 3anmToM 1IpO OTpUMaHHA Takoi iHdopMallii He
3HAIILIO BiIOBI/II CTAHOM Ha ATy MOJAHHs Marepiams st myooikarti. [Togiona
CUTyallisl CIOCTEepPiraeTbest TakoxK y cepi mpodeciitnoro backerbouy. Binmo-
BiziHO 210 4. 6 cr. 21 uciumuinapuoro koxekcy Mezneparii backer6osry Ykpainu
(OBY), Kowmicig 3 mpaBoBux BigHocua MBY (KIIB DOBY) «mae BUKIOUHY
KOMIIETEHIIII0 MO0 PO3IIISIy TPYAOBHUX CIIOPIB MixK cy0’ekTamu OGackeTOOITy
B cuctemi OBY» [21]. 3H0BY ) Takw, ;koaHOI iHDOpMAItii oo gisasHOCTI KIIB
DDBY He Brasoch OTPUMATH.

IIpaxmuxa w000 nopyuenns aHmuooninzo6ux NPasus HenoGHOJIIMHIMU NPO-
Qeciiinumu cnopmcemenamu

Oxpemo BapTo 30cepe/UTH yBary Ha MOPYIIeHHI aHTUOMIHTOBUX IIPaBUJI,
0 € CEePHO3HOI0 TPOOIEMOIO JIJIST HEMIOBHOJIITHIX MPOGECIiTHUX CITIOPTCMEHIB,
OCKIJIBKM BiJICTOPOHEHHS BiJl 3MaraHb K CaHKINA 3a TaKe MOPYHIEHHS, MOKe
CYTTEBO BIUIMHYTU HA MOJAJbIIEe BUKOHAHHS TPYAOBOI (DYHKIII TAKMMHU 0cOOaMHU.
Ocranniii 3BiT BeecBitaboro antugomninroBoro areurctsa (WADA) 3a 2020 pik
nokasas, 1o OyJo 3i6pano 149 758 1pob, siki 3rozoM mpoaHanizoBaHi aKper-
toBaunMu WADA smabopartopisimu ta BHeceni g0 cucremu ADAMS. 3 nux mpo6
1 007 po6 (0,67 %) OyJu 3apeecTpoBaHi SIK HECTIPUSTINBUI PE3yJIbTaT aHai3y.
Ha ocnosi y3arasbHeHHsa iHndopmariii, orpumanoi WADA no 31 ciuna 2021 p.,
3 HuX: 672 pobu (66 %) MpusBesH 0 MOPYIIEHHST AHTUAOIIHIOBUX TIPaBUJI (110
CIIPUYMHIIIO BBe[eHHs cankiliit); 113 mpob (11 %) OyJi0 3aKpUTO uepes MOBaKHY
MEIMYHY TTPUYNHY, 30KpeMa uyepe3 BUHATOK Ha TepareBTUYHe BUKopucTanus; 138
spaskiB (14 %) Oynu BigHeceHi 10 KaTeropii «He motpedye BiAmoBigi» (TOOTO
clipaBa 3aKpuTa 3 MOBaXHOI MPUYUHU, BIAMIHHOI BiJl MEIUUHUX, BKJIIOYAIOUN
JI0O3BOJICHWH TLIAX BBeleHHs); 4 npobu (1 %) saBepurmimcs «6e3 CaHKIIi»,
OCKiJTbKHU OYJI0 BCTAHOBJIEHO, 1[0 CIIOPTCMEH He BYNHSB TIOPYIIEHHST aHTHIIOTIHIO-
Bux npasui; 80 mpob (8 %) Bce e mepebyBaroTh Ha posrJsai [22, c. 7]. Okpemo
y 2024 p. WADA nposoanno gocaimxerns «Onepartist «IIputysioks — nepesipka
JIOITHTY Ccepejl HEMOBHOJITHIX», 1[0 6e3110CePeIHbO CTOCYBANIOCH TOIIUPEHOCTI
BUIIQ/IKIB BXKWBAaHHS JIOMIHTY cepejl HEMOBHOJITHIX TTPOdeciiHuX cropTcMe-
HiB. Pesysbratu nmokasamm, 1o 3 2012 p. 6yio s3adikcoBano 1518 mo3uTuBHUX
tectiB y 1416 "enosHomiTHIX [23, ¢. 2]. o Toro x, npubausto 80 % MO3UTHB-
HUX TECTIiB MPU3BOJATD J0 TMOPYIIEHHS aHTUIOMIHTOBUX MpaBuJ i cankiiii. Ti,
10 He MPU3BOAATD JI0 MOPYIIECHHS aHTUAOMIHTOBUX MPABUJ, 3aKPUBAIOTHCS HA
3aKOHHUX ITi/IcTaBax (HAIIPUKJIAI, TO3BiJT HA TepaneBTUYHe BUKOPUCTaHHS) [23,
c. 21]. HantionanpHuii aHTUAONIHTOBUH 11eHTp Yy 3BiTi 3a 2023 p. MOBiZIOMUB TTPO
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BusBieHHs 20 BUIQJKIB MOPYyIIeHb aHTU/IOMIHTOBUX ITPaBUJI, TIOB’SI3aHUX 13
BUKOPUCTAHHSAM 3a00pOHEHO0i pedoBuHM ab0 MeTomy [24, c. 11]. OmxHak Histkoi
KOHKPETHOI CTAaTUCTUKU 111010 HETIOBHOJIITHIX TTPOMECiiTHIX CIIOPTCMEHIB Y 3BiTi
He HaJIAETHCH.

3acayroye Ha yBary pimennst CAS 2011/A/2403 World Anti-Doping Agency
(WADA) v. Fédération Internationale de Gymnastique (FIG) & Anastasiya
Melnychenko. CnpaBa cTocyerbest yKpaiHChKOI HEIIOBHOJMITHBOI TIMHACTKH,
sKa OTPYMaJia TIO3UTUBHII Pe3ysbraT Ha 3a00pOHEHY pedoBUHY (hypoceMis Ha
2-My KOMaHIHOMY YeMImioHati €Bporu 3 akpobaTnyHOI TiMHacTuky B [Tosbiii.
BusiBusocs, 1o pedoBrHa MOTpanuia 0 OPra"iaMy CHOPTCMEHKH BHACIIZOK
BJKMBAHHS JIiKapChbKOTO 3aco0y «Jlasukces mim gac xBopobu. Crepiiry crpaBy
posrasnana Juciunninapua komicisg FIG, gka yxsanusaa pimeHsast BizcTopo-
HUTH CIIOPTCMEHKY BiJl 3MaraHb Ha 2 MicsIll Ta CKacyBaTH ii pe3yJbTaTh. 3T0I0M
WADA ockapxuia e pimenns g0 CAS. Tlicas pocaiipkeHHs BCix oOCTaBuH
cupaBu CAS ziiinoB BUCHOBKY TIPO HEOOXiAHICTH 36iABIINTH CTPOK BifcTO-
poHeHHs 710 4-X MicaniB. O/iHa 3 KJIIOUOBUX Te3 HaBeIeHOTO PIllleHHS MOJISTa€E
y Takomy: «/lo crioprcMeHa B 11bOMY BUIIQJIKY CJIiJI CTABUTUCS TaK caMo, SIK 1 710
JOPOCJIOT JIIOAWHU, SIKITO B HOT0 Mpobi BusiBIeHO 3a60poHeHy pedoBuny. OnHaK
BiK CIIOpTCMeHa Ma€ OyTH HaJe)KHUM YMHOM BPAaXOBaHUN y OiIbII MHUPOKOMY
KOHTEKCTI BUHSITKOBUX OOCTABUH I[bOTO BUIIAKY, i OCOOJUBO MPH POITJISIA Bifl-
MOBI/IHOI CaHKIIi 32 TTOpyIleHHs. MoJIOICTh 1 BiICYTHICTD JIOCBI/ly YiTKO BKa3aHi
B [IpaBumnax FIG sk BianoBigHi hakTopu, SKi CJii/l ypaxoByBaTH IIPH OINHITI BUHU
crioprcMena B mopyiinentis» [25]. Inmumu cioBamu, CAS 10X0AUTh BUCHOBKY
mpo HeOOXiAHICTh BPaxyBaHHsSI BiKY HEMOBHOIITHBOI CIIOPTCMEHKHU, ajie JIUTIe
B KOHTEKCTI OI[IHKU BUHMU.

Oruisii HaBeleHUX JIaHUX CBIAYUTDH PO Te, MO OIIBIICTD HECTPUSATINBUX aHa-
JIi31B aHTUOMIHTOBUX TECTIB MPU3BOJAATD JI0 TMOPYIIEHHS aHTUIOMIHTOBUX TIpa-
BUJI 1, 9K HACJIJIOK, 3aCTOCYBaHH4 CaHKI[ii. Taka cuTyalligd cepilo3HO 3arpoKy€e
MIPOJIOBKEHHIO TPY/IOBOI1 JISIBHOCTI HEMOBHOITHIX TTPOGeCiiitHNX CIIOPTCMEHIB.
Bumnajnku BUsBJIEHHS JOMIHTY cepesl HEMTOBHOMITHIX 1podeciiHuX CIOPTCMEHIB
CTAHOBJISITH 3HAYHUH BiJICOTOK cepel] yCixX (haKkTiB MOPYIleHb, O/IHAK HAI[lOHAJIbHU
AQHTU/IONIIHIOBUI OpraH He IPULJISAE JOCTaTHLOI yBaru il KaTeropii CHOPTCMEHIB.

Bucuosku

AHasi3 CTAaTUCTUYHUX JJAaHUX MI0/I0 TTPAKTUKN HAITIOHAJIBHUX CYIB Ta IHCTUTYIIIi
BUPIIIEHHS CIIOPTUBHUX CIIOPIB KOHCTATy€ HE3aJ0BLIBHUI CTaH NOTPUMAHHS
TPYZIOBUX TIPAB HETTOBHOJIITHIX MPOQeCciitHNX CIOPTCMEHIB, 1110 TIOJISTAE Y TAKOMY.

[To-niepiire, nopiyte 3pocTaHHs KiJIBKOCTI TPYAOBUX CIIOPIB 3a y4yacTi mpodeciii-
HUX CIIOPTCMEHIB CBIZIYUTH MPO MOCUJIEHHS KOH(MIIKTHOCTI y TPYMOBUX BiJHO-
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cuHax y cdepi ciopty. KoHTpakTHe 3000B’s13aHHS TIEPITOYEPTOBOTO 3BEPHEHHS
3a 3aXMCTOM TPYIOBUX TPaB /10 IHCTUTYII BUPIIIEHHS CIIOPTUBHUX CIIOPiB
MOSICHIOE HETIONTUPEHICTh CYZI0BOI (POPMU 3aXUCTY TPYAOBUX MTPAB HETTOBHOITHIX
npodeciiiHX CITOPTCMEHIB.

[To-zmpyre, 0cOOJMBOCTSIMU TPYIOBUX CIOPIB 3@ Y4acTi HEIIOBHOJITHIX Mpodeciii-
HUX CIIOPTCMEHIB € Taki: 1) oOMexkeHHs B gie3naTHOCTI (HeoOXiqHicTh 3roau 6aTh-
KiB (200 OHOTO 3 HUX) JJISE BCTYITY ¥ TPYAOBI BiZIHOCHHI) MOPOKYIOTH OKPEMY
KaTeropio TPYAOBUX CIIOPIB 100 HEMIFCHOCTI KOHTPaKTY; 2) 0OMEKeHHsST Ha
MIKHAPO/IHI TIepeX0i HEMOBHOITHIX MTPOGeCiiHNX CIIOPTCMEHIB Y KOMaH/IHUX
BHUJIaX CIIOPTY 3YMOBJIOIOTH HEOOXIHICTh BUPIMIEHHST TPYIOBUX CIOPIB HA PiBHI
HaIllOHAIbHUX 1HCTUTYIIN BUPILIIEHHS CIIOPTUBHUX CIIOPIB SIK IEePIIOl 1HCTaHIII],
y pa3i HasIBHOCTI TaKWX.

[To-TpeTe, BUCOKMIA BifICOTOK 3aCTOCYBaHHS CAHKITN 32 TIOPYIIEHHS aHTUIOIIH-
TOBUX TMPABUJI CBIYUTH PO 30CEPeKeHHI aHTUIOIIHIOBOI CUCTEMU Ha BijI-
MOBIAIbHOCTI TIOPYIIHUKIB G€3 J0CTaTHhOrO BPaxyBaHHSI OCOOJMBOIO CTATYCy
HEIMOBHOJITHIX TpodeciiHux criopremeniB. OHaK 0COOIMBOCTI BiKY, 3aJI€KHICTD
Bijl TPEHEPIB Ta HeLoCTaTHsT 00I3HAHICTD 3 AHTUIOMIHIOBUMU TIPABUJIAMK CTBOPIO-
I0Th TIPOCTIpP /I MaHIMYJJIOBAaHHS TaKOI0 KaTeropi€io cropTcMeHiB. ToMy icHye
norpeba B MOCUJIEHHI MPEBEHTUBHUX 3aX0/iB GOPOTHOM 3 MPOSIBAMK JIOIIHTY
cepe]l HEITOBHOJIITHIX TIPOGeCiiHUX CIIOPTCMEHIB sIK i3 OOKY AepsKaBHUX OPraHiB,
TaK i CIIOPTUBHUX OpPTaHi3aliii.

[TorouHuii cTaH clpaB [a€ IACTaBU CTBEPKYBAaTH PO HEOOXIAHICTH IpoBe-
JIEHHST KOMILJIEKCHOTO JIOCJI/IKEHHsT (hOpM, CIToco6iB, 3aX0/1iB Ta 3ac00iB 3aXHUCTY
TPYZOBUX TIPaB HETIOBHOJITHIX NMPOMeciiHnX CIopTCMeHiB. 3HAYHYy yBary CJij
NPUAITATY O3HAOMJIEHHIO TaKOi KaTeropii MpailiBHUKIB i3 HaJEKHUMU 1M TPY-
JIOBUMU TIPaBaMU Ta TIOPSIKOM 1X 3aXHUCTY.
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Anoranisa

Axmyanviicmo memu 00CHONCEHHS 3YMOBACHA HeOOXIOHICIO 00CAIONCeHHS OKPeMUX
nUMAHs CYMHOCMI IHCIMUMYMY NOHAMUX Y KPUMIHATbHOMY nposadicenni. Mema cmammi
noaisieae y eussnenui okpemux degexmie ma npozarun uunnozo Kpuminanviozo npoye-
cyanviozo kodexcy Yxpainu 3 pezynioeanus yuacmi nOHSMux y KpPUMIHATGHOMY NPO-
sadocenni, soxpema, wdo: 1) OMOMONCHENHS HE3ATHMEPECOBANUX OCIO 13 NOHIMUMIU;
2) MONCIUBOCMI DONUMY NOHAMUX K CEI0KI8 npouecyarvhux Oitl, wo He € caiduumu (po3-
wyxosumu); 3) moxcaueocmi donumy ix nio wac docydosozo poscrioyeanns. Memodono-
2iuny 0CHOBY OOCTIONHCEHHST CIAHOBUMb HUSKA MemOo0die HAYKOB020 NI3HANHHS, 30KDEMA:
COMANMUUN020 AHANI3Y — ONLsL 3 'ACYBANHS 3MICTNY NOUSAMMS <HE3ATHMEPECo8ani 0coou»;
popmanvro-opuduunuil — Ons GHeCeHHs NPONOSUUIL, CNPIMOBAHUX HA NPOOOBHCEHHS
HAYKOBUX NOULYKIB 1000 CYMHOCMI THCTUMYMY NOHSAMUX Y KPUMIHATIOHOMY NPOBAONHCEHHI
ma 015t 600CKOHANEHHS YUHHOZ0 3AKOHO0ABCMABa w000 NOKPAEHHSL 1l020 NPABOBOZO Pezy-
moeannst. Pesymvmamu 00cioncenns: noasieaioms 6 00rpynmyeanii HedouitbHocmi 6uko-
pucmanns 6 yunnomy Kpuminanvromy npovuecyanviomy xodexci Yepainu sk cunonima 00
NOHAMMSL <NOHAMUIL> CLOBOCNONYUEHHS. <HE3AIHMEPecO8and 0co0a», OCKLIbKU OCMANHE
€ wupwoio xkamezopieio. Hasedeno dosodu na xopucmo neodxionocmi enecenns smin 00
Kpuminanvnozo npoyecyanviozo xodexcy Yxpainu w000 Moicausocmi donumy sx ceiokie
NOHAMUX — YUACHUKIE He MIIbKU 8i0n0sionoi ciduoi (posuyxoeoi), a i inwoi npouecy-
anvnoi 0ii, 3eancaiouu na me, wo 6ionosiono do yvozo Kodexcy nowsmi moxcymov Opamu
yuacmo y 6y0v-aKUX NPOUECYATbHUX OisX, Y AKUX Ue BUSHAE 3a JouilvHe caiduuil abo
npoxypop. Kpim mozo, ucnosneno ma o6rpynmosano oymxy w000 YHOPMYGAHHL MONCIU-
60Cmi MaKozo 0ONUMyY He MKy nio Yac cyoosozo po3ziidy, K ue nepeddbaueno Hopmamu
Kpuminanvnozo npouecyanviozo xodexcy Yxpainu, a i nio uac 0ocydo6ozo posciioyeansi.
Ha nidcmasi nposederozo 00caioncenis GUCI08ICHO ABMOPCHKY OYMKY w000 HUSKU Meo-
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PEeMUUHO Ma NPAKMUYHO SHAUYUUX NUMAND | 3ANPONOHOBANO 6HECEHHS 3MiH 00 YUNNH0Z0
KPUMIHAILHOZO NPOUCCYALbHOZ0 3AKOHOOAGCMBA 3 MEMOI0 600CKOHANEHH NPABO3ACIO-
COBHOL NPAKMUKU 3ANYUeHHS MA O0KA306020 SHAUEHHS YUACTE NOHAMUX Y KDUMIHALLHOMY
npoBaoHCeHHi.

KmouoBi coBa: kpuMmiHaibHe IIPOBAJKEHHS; OHATI; He3aiHTepecoBaHi ocobu; ciayi
(pos3mIyKOBi) /Iii; poIlecyaibHi Jii; OMNT.

The Institute of Witnesses in Criminal Proceedings:
Analysis of Certain Issues of Normative Regulation
and Law Enforcement Practice
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Yaroslav Mudryi National Law University,
Kharkiv, Ukraine
*e-mail: 3383@i.ua
Yevgen D. Yuryev
Yaroslav Mudryi National Law University,
Kharkiv, Ukraine

Abstract

The relevance of the research topic is due to the need to study certain issues of the
essence of the institute of witnesses in criminal proceedings. The purpose of the article is
to identify certain defects and gaps in the current Criminal Procedure Code of Ukraine
(CPC) regarding the regulation of the participation of witnesses in criminal proceedings,
in particular, regarding: 1) the identification of uninterested persons with witnesses;
2) the possibility of questioning witnesses as witnesses of procedural actions that are
not investigative (search); 3) the possibility of questioning them during the pre-trial
investigation. The methodological basis of the research is a number of methods of scientific
knowledge, in particular: — semantic analysis — to clarify the content of the concept of
"uninterested persons”; — formal and legal — to make proposals aimed at continuing
scientific research on the essence of the institute of witnesses in criminal proceedings and
to improve the current legislation to improve its legal regulation. The results of the study
are to justify the inexpediency of using the phrase "uninterested person” as a synonym for
the concept of "understood” in the current Code of Criminal Procedure, since the latter is a
broader category. Arguments are given in favor of the need to amend the Code of Criminal
Procedure regarding the possibility of questioning as witnesses witnesses — participants
not only in the relevant investigative (detective) but also in other procedural actions,
given that according to the current Code of Criminal Procedure, witnesses may participate
in any procedural actions in which the investigator or prosecutor deems it appropriate.
In addition, an opinion is expressed and substantiated regarding the normalization of
the possibility of such questioning not only during the trial, as currently provided for
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in the specified article of the Code of Criminal Procedure, but also during the pre-trial
investigation. Based on the research conducted, the author’s opinion was expressed on a
number of theoretically and practically significant issues and amendments to the current
criminal procedural legislation were proposed in order to improve the law enforcement
practice of involving and the evidentiary value of the participation of witnesses in criminal
proceedings.

Keywords: criminal proceedings; witnesses; disinterested persons; investigative (search)
actions; procedural actions; questioning.

Beryn

OctanHiMU poKaMu BiIOYBAIOTHCS KapAWHAIbHI 3MiHU B MOJITHYHOMY, COITi-
aJIbHO-€eKOHOMIYHOMY Ta ITPABOBOMY >KMTTI HAIIOl /IepKaBU Ta CYCIIJIbCTBA, SKi,
y CBOIO Yepry, BILIUBAIOTh Ha Pi3Hi cdepu JoACchKol AisnbHocTi. He 3anuiaerses
OCTOPOHB 1 KpUMiHaJIbHA TIpOTlecyaibHa iSJIbHICTh, SIKA € JOCUTh Ba’KJIUBUM
CKJIQJIHUKOM KPUMiHAJbHOI TOJITUKHU Jep/KaBu, CIPSIMOBaHOI Ha OOPOTHOY
i3 TAKMM HETATUBHUM Yy CYCHIJIbCTBI SIBUIEM, IK 3JOYUHHICTb, TA HA 3aXUCT
paB 1 3aKOHHUX iHTEpeciB ocib, sKki Bix Hel moctpaskaann. ToMy OCMUCTEHHS
Oy/Ib-SIKUX TIPOIIECIB, 10 BIIMBAIOTH YU MOXKYTh BIUIMBATH Ha TaKy AisIbHICTD,
€ HeOOXiTHUM i TOCUTH BaKJIMBUM SIK JIJIsl 3aXUCTY iHTEPECIiB CYCIIIbCTBA 3ara-
JIOM, TaK 1 OKpeMUX TpoMajistH 30KpeMa. OcoOJUBOCTI MOPSIIKY 3/1ICHEHHST YrC-
JICHHUX TIpoliecyajJbHUX (y TOMY 4HCi U caigunx (Po3IIyKOBUX)) iil 3arajiom
Ta ydacTi B HUX 0Ci0, sIKi 3aJTy4aioThest JIst MOCBiAYeHHsT mepebiry iX mpoBeeHHs
30KpeMa, € OJIHUM i3 TaKUX IPOIIECiB.

[TostBa TOHATHUX y KPUMIHATBHOMY TIPOBa/KeHHI OyJia MoB’si3aHa 3 HEOOXiiHi-
CTIO 3QJIy4eHHS <«IOCTOMHUX JIIOJIeli» /10 TPOBE/IEHHS TPOIleCyaJbHUX Mil, SKa
nepenOayanacst B Pycokiit [Ipasmi, Cynebuuky Kasummupa (1468), JInToBCHKIX
Craryrax (1529, 1566, 1588), Maruebypabkomy 1pasi, 3Bo/i 3akoHiB Pociiicbkol
immepii (1835). Ha 3akoHomaBYOMy piBHI Taki cyO’€KTH BIiepiie 3TagyOThCs
B CobopHomy Ynosxenti (1649), ne Bu3Hauamach poJib MOHATHX K He3aiHTEpe-
COBAHMX CIIOCTEPirayviB 3a IeBHUMU MPOLECYATbHUMU JiSIMU, BUTIA/IKU 1X y4acTi,
BCTaHOBJIIOBAJINCS BUMOTH JI0 TaKuWX 0ci0, mepembavanucs crmocobu (ikcarrii
ixX gistibHOCTI Ta iH. 3a PaJAAHCHKUX 4YaciB IHCTUTYT HMOHATUX OYB 30epesKeHuil
y BCIX KOAM(DIKOBAHUX HOPMATUBHUX aKTaX, SIKi PeTJIAMEHTYBAJIN KPUMiHAIBHY
nporecyanbHy AisapHicTs (KIIK YPCP 1922 1927 ta 1960). IIpote B paxsiu-
CBKUH TIepioJT Mi/Xi/] 10 POJIi MOHATUX Y KPUMIHATBHOMY IIPOTIECi MaB MePeBaKHO
(hopmanbHmMii XapakTep, 10 MPU3BOAUJIO 0 YUCJIEHHUX TOPYIIEHb 3aKOHY Ta
MpaB yYaCHUKIB KPUMIHAJBHOTO MPOBA/KeHHsA. HacTynmHUM eTaroM po3BUTKY
PaBOBOTrO perymioBanus noHaTnx craso npuitngarts KIIK Ykpainm 2012 p.,
SIKUW MICTUTD CYTTEBI 3MiHMU, 1[0 3yMOBJIEHI COIIaTbHO-eKOHOMIUYHUMU TIePETBO-
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PEHHSIMM B CYCITJIBCTBI, 3100yTKaMi HayKOBO-TEXHIYHOTO MPOTPECY, AOCBIIOM
3apyOisKHUX KpaiH TOMIO.

Posrasimaioun TeopeTudHi mpobaeMy iHCTUTYTY MOHSTHX, CJIIJI 3ayBaskKUTH, IO
3 TIPUBOJLY MOTO iICHYBaHHS B I0PUIMYHIN JiTepaTypl BUCJIOBJIIOIOTHCS /1BA IT1IXO/N:
HEPINUil TIOJISITAE B TOMY, 1[0 TTOHSTI BUUYEPIIAJN CBOE 3HAYECHHS Ta MalOTh OyTH
BUKJIIOYEH] i3 Cy0’€KTiB KPUMIHAIBHOTO MPOIIECY; APYTUN — IOHSATI € BaXKJINBUM
3ac000M 3a0e3TeUeHHsI JOCTOBIPHOCTI 310paHKX JI0Ka3iB, a TOMY He MOXYTb OyTH
BU/IaJIeHi 3 KPUMIHAJIBHOTO CYJIOYMHCTBA, MPOTE TOTPeOYIOTh pedopMyBaHHSI.

VY Meskax 1€l myOorikariii My He cTaBUMO co0i 32 MeTy JIaTH BiJIOBI/Ib HA TIMTAHHS
110710 IOLIBHOCTI ICHYBaHHS IHCTUTYTY IMOHATUX Y BITYM3HAHOMY KPUMIHATBHOMY
MPOBA/UKEHHI, HOr0 BUPIIIEHHsT BUMArae OiJbIol yBaru Ipu aHaJIi3i apryMeHTiB
SK 3a, TaK 1 IPOTU 1IbOTO, 1110, 3 HAIIIOTO TMOTJIALY, HEMOKJINBO HAJIEKHUM YMHOM
3IIIICHUTH 3 Z0CTAaTHHOIO MOBHOTOIO Ta OOIPYHTOBAHICTIO B paMKax IyOJiiKarii y
(opmi HaykoBoi ctarti. Mu xoueMo Juiiie TpoaHasIi3yBaT 1eBHI HEIOMIKA HasB-
HOTO Y BITYM3HSIHOMY KPUMIHAJILHOMY TIPOIleCYabHOMY 3aKOHO/IABCTBI IPABOBOTO
perjiaMeHTyBaHHS IHCTUTYTY MOHSATUX Ta MIPABO3aCTOCOBHIN MPAKTUII, SKi BUHU-
KalOTh y 3B’SI3KY 3 ITUM, Ta BUCJIOBUTH ITPOITO3UILil OO iX YCYHEHHS] BHECEHHSIM
BiJIMOBIZIHUX 3MiH 710 KpuMiHAIBHOTO TIPOIECYATbHOTO KOEKCY YKpaiH! 3 METOIO
MOJTiTIIIIeHHS epeKTUBHOCTI 3/IIICHEHHST KPUMIHAJIIBHOTO TTPOBA/IKEHHS.

Orasaa aitepatypu

[Toripu Te, 1110 TOHATI TPOTATOM JIEKLIBKOX CTOJITh € yYaCHUKAMU KPUMiHAJIBHOTO
Mpoiiecy, Ha TEOPETUYHOMY PiBHI iX POJIb 3aJIMIIAETHCS HE JOCTATHLO JTOCJIiJIKe-
HOIO. [HCTUTYT MOHATHX Yy KPUMIHATBHOMY ITPOBA/KEHHI OYB TIPEIMETOM KOMII-
slekcHoro monorpadiunoro nociimkenus O. B. Byneiiko [1]. Ilicas npuitnarrs
KIIK ¥Ykpainu nurtaHb y4yacTi MOHATUX Y KPUMIHAJIBHOMY IPOBAKEHHI Y CBOIX
avcepTaniiHux poboTax TopKasmck, 30kpeMa A. A. Korosa [2] Ta A. A. Crpamiok
[3]. ¥V poborax HazBaHUX aBTOPiB OYJIN PO3KPUTI OCHOBHI OCOOIMBOCTI (DYHKITIO-
HYBaHHS 1HCTUTYTY NMOHATUX Yy KPUMIHQJIBHOMY IIPOB3/KEHHI Ta 3allpOIIOHOBaHI
IIJISIXA TIOZIOJTAHHST HU3KK TIPOOJIEM, SIKi BAHUKAIOTD Y TIPABO3aCTOCOBHII TIPAKTHIIL.
Onnak sedki MUTaHHS 3aJIUIITUIINCH BCe-TaKU 11032 YBarolo B HAyKOBIii JliTepaTypi.

Marepiaimm ta MeToau

Buxozstan 3 oKpecsieHOro mpeaMeTa J0CaiKeH s, HaMu OyJ10 06paHO KOMII-
JIEKCHUM TIiAXi /10 3aCTOCYBAaHHSI METO/[IB HAyKOBOTO MOIIYKY. MeTononoriyny
OCHOBY JIOCJII/IPKEHHSI CTAHOBUTD JIIAJIEKTUIHUN METO/I, 3aCTOCYBaHHS SIKOTO JIaJI0
3MOTY PO3KPUTHU CYTHICTb iIHCTUTYTY MOHATHUX Y KPUMiIHAJTbHOMY TTPOBA/KEHHI,
a TaKO’K MTPOCTEKUTHU TeHe3y 1horo sBuiia. DopMaTbHO-IOPUAMYHUIT METO BUKO-
PUCTOBYBABCS /IJIs BCTAHOBJIEHHS 3MICTY IIPAaBOBUX HOPM Ta aHAJi3y MPAKTUKU
iX 3acTOCyBaHHS CyJaMH. 3aCTOCYBaHHSI (DOPMabHO-JIOTIUHOTO METOMY CTaJIO
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MIATPYHTSM JIJIS1 BUSIBJIEHHSI HEJIOJIIKIB y HalllOHAJIbHOMY IPaBOPeryJiOBaHHI
IHCTUTYTY NOHATHUX, TA MOIIYKY HIJIAXIB IX ITOJOJAHHS.

PesyibraTi Ta 00roBOpEHHs
II[o0o moxcaueozo omomoschenns He3ainmepecoB8aHux 0Cio iz NOHAMUMU

Tepmin «mousituii> y a63. 1 4. 7 cr. 223 KIIK Ykpainu BKUBA€ETHCS pasoMm i3
TEPMIHOM <«He3aiHTepecoBaHa 0coba» — CAiduUll, NPOKYPop 30008’a3anuil 3anpo-
cumu He memue 060X He3ainmepecosanux ocié (nomusmux). BiamosigHno 10 mpasu
YKPaiHCbKOI MOBU JIy>KKU BKMBAIOTBHCS SIK JIJIsI YTOUHEHHS MOTIEPe/IHbOTO TEPMiHa,
TaK 1 JIJIs HaBeJIeHHs PYTroi Ha3Bh [4].

s 3’acyBaHHS MeTU BUKOPUCTAHHS 3aKOHOJABIIEM JYKOK Y BUIIQJIKY, SIKHIA
MU aHaJli3yEMO, BBaKAEMO 32 JIOIJIbHE 3BEPHYTHUCH 10 icTOPii PO3pobIeHHS
KIIK Ykpainu 2012 p. HaBenena Buiie 3akoHoiaB4a KOHCTPYyKIlist icHye B KIIK
3 MOMEHTY HOTO MPUUHATTS. 3Ba)Kalouu HA 11e, MOKEeMO TTPUITYCTUTH, TII0 BOHA
Oysa 3ymoBJieHa TuM, 110 pu migrorosii KITK Ykpainu, skuii mas 6u 3ami-
Hut KITK 1960 p., 6yi0 3pobieHo criipody BiAMOBUTHCH BiJl BUKOPHCTAHHS
CaMOTo TepMiHa «IOHATHU» 1 1ioro 3aminuTu. Tak, y nmpoexti KpuminaabHOTO
mporiecyanbHoro kojekcy Ykpainum 2009 p. po3poOHUKKM He BUKOPUCTOBYBAJIN
TEPMIiH <«ITOHITHIT», a BJKUBAJIM caMe «He3aiHTepecoBaHi ocobu» |5, ¢. 88]. Oxnak
B iHINNX, OiJbII paHHIX TMPoeKkTax KpuMiHATBHOTO MPOIECYyaTbHOTO KOMEKCY
Ykpainu 2001 p. [6, c. 29] ta 2004 p. [7, c. 32], BUKOPUCTOBYBaBCs caMe TEPMiH
«moHsaTU». Sk 6aunmo, mpu npuitaaTti KITK Ykpainn 2012 p. 3akoHOmaBEIb
BUPIIIUB BKUBATH 0OM/IBa 3a3HaveHi Tepmian. Crimparodrch Ha BUKIajieHe, BBa-
JKAEMO, 1110 3aKOHO/IaBeIlb BUKOPUCTAB IYKKM JJIs1 TIO3HAYEHHS JPYroi Ha3BH,
TOOTO BABCS 10 CUHOHIMII.

O/Hi€10 3 OCHOBHUX BJIACTUBOCTEH CMHOHIMII € B3a€MO3aMIiHHICTb CJIB Ta CJO-
BocnonyudeHb. IIpore, ik 3a3HavaeTbCs B JiTepaTypi, BAKOPUCTAHHSI CUHOHI-
Mil y 3aKOHOJIaBCTBI TOBUHHO 3BoAUTHCA /10 MiHiMyMmy [8, c¢. 109—-110]. Tax,
O. B. Karurina 3Beprae yBary Ha Te, 1110 3aKOHOJIaBeI[b BUKOPUCTOBYE CUHOHIMIIO
NIt yHUKHEHHS OJTHOMaHITHUX TIOBTOPEHb, MTPOTE TIPABO3ACTOCOBHUK MOJKeE Yepe3
1€ TIIYyTaTUCh Ta PO3TJISIATU CUHOHIMIUHI TEPMiHU SIK OKPeMi, 0 MalOTh caMo-
cTiitHe 3HayeHH4 [9, c. 168—169].

HezaintepecoBanicTb (He3alliKaBJeHICTh') MOHITOTO SIK yYACHMKA MTPOBAKEHHST
€ OJIHIEIO 3 TOJIOBHUX HOTO O3HAK, PO 1110 BiJ[3HAYAETHCI B JOKTPUHATIHHUX Ta

'V HayKoBiil JiiTepaTypi TepMiHU <«He3aiHTEPECOBaHICTh» ab0, HABIIAKU, «3aiHTEPECOBAHICTh» (AUB:
[10, c. 629] Ta «He3aliKkaBIeHICTh> ab0 <«3allikaBiaeHicTb> (aus: [11, c. 563; 12, ¢. 57-58]) BKUTO K
piBHO3HAYHI. 3 HAIIOTO TIOTJIALY, el MiAXiZ € CYMHIBHUM 3 TaKWX MipKyBaHb: TO-TIepIlie, TepMiHN
«iHTepec» Ta <I[iKaBiCTh», SIKi € KOPEHSIMH PO3TJISTyBAaHUX MOHSATH, TIONPH JAOCUTH YacTe iX BUKO-
PUCTaHHST SIK CMHOHIMHU B TOOYTOBOMY PO3YMiHHI, MalOTh BCE-TaKH Pi3He 3MICTOBE HaBAHTAXKECHHS
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CY/IOBUX BU3HAUEHHSX TepMiHa «IMOHATUI». [IpoTe 0TOTOKHEHHS MOHSATOTO
3 HesalHTepeCOBaHUMU OcOOAMU € HeIPaBUJIbHUM, OCKIJIBKM KaTeropis <Hesa-
iHTepecoBaHi 0cOOM» B KOHTEKCTI KPUMIHAIBHOIO MPOBaKeHHS (TOOTO 0cobu,
[0 He MAIOTh IHTepecy y pe3yJibTaTax OKPeMOro KPUMiHAJbHOTO TTPOBAJIKEHHS )
€ GBI MIMPOKOIO HiK KaTeropist «moHsTuii». OKpiM MOHSITOTO, He3aiHTepe-
COBaHMMM 0coOaMU B KPUMiHATHHOMY TIPOBA/KEHHI €: TepeKiaaad, eKCIepT,
CIIeIiaicT, cekperap Cy/0BOTO 3aciJlaHHS, CyJI0BUN PO3IMOPSIIHUK, Y NESIKUX
BUIIA/IKAX 1 CBI/IOK, a TaKOK iHIII 0coOH, MO GEPYTh y4acTh Y KPUMiIHAILHOMY
npoBajKeHH1 i cratyc sikux He BperyaboBanuil KIIK Ykpainu (Hanpukmiai:
iHII 0cOOM, AKUX TIPe SIBISIOTH PA30M i3 0c00010, 10 MPe/ IBIAETHCS /s BITi-
3HaHHA). Y KPUMIHQJIBHOMY IIPOIleCyajJbHOMY PO3YMIHHI KOKEH IOHATUI Ma€
OyTH HezaiHTepecoBaHOIO 0c00O0I0, TIPOTE He KOXKHA HesaiHTepecoBaHa 0coba Ma€e
CTaTyC came TIOHSITOTO.

Ha namy nyMmKy, BkazaHa 3aKOHO/aBYa KOHCTPYKIIiS € nedeKTOM, OCKIJIbKU
3aKOHO/IaBelb Oe3IiICTAaBHO BUKOPUCTAB CHHOHIMIIO. 3 METOI0 HEIOIyIIeHHSs
MiIMIHM TaKOTO BY3bKOTO MOHSTTS, SIK <ITOHSTHI», OiIBII MIMPIITAM TOHSTTSIM
«He3aiHTepecoBaHi 0COOM», BBAKAEMO 32 JIOIIbHE BUAAIUTH i3 a03. 1 4. 7 ct. 223
KIIK VYkpaiuu cI0BOCIIONYYeHHST «He3aiHTepecoBanux oci6». Taki 3MiHU JKOIHUM
YMHOM He 3PO0JISITh TIOHATUX 3aiHTEPeCOBaHUMHU 0cOoOaMM, OCKIJIbKKA B a03. 3
y. 7 cr. 223 KIIK Ykpainu npsMo 3aKkpillJIeHo, 10 MOHITUMU He MOXNCYMb Oymiu
0cobu, 3ainmepecosani 8 pesyivbmamax KPUMiHaIvbHozo npogadxceris. Takox
TaKa 3MiHa He 3MO’Ke HeraTMBHO BIUIMHYTU ¥ Ha HOpMaTuBHI KOHCTPYKIil KIIK
YKpaiHu, OCKIIbKY MOHSITTSI «He3aiHTEePeCcoBaHi 0COOM» K CHHOHIM <«ITOHSITHX>
BJKMBAETHCS JIUIIE OJUH Pa3.

[Mlomo GakaHHS 3aKOHOMABIIS 3aMiHUTH TEPMiH <IIOHSITHIT» ab0 BUKOPHUCTATH
CUHOHIMIUHUI TEePMiH, TO MOKEMO 3alPONOHYBATU 3BEPHYTUCH /10 MPAKTUKU
€CIIJI, e BUKOPUCTOBYETHCST TEPMiH ¢8i0KU nidnucy (INB., TPUMIPOM PillleHHSI
y cmpaBi «MyprasarieBa niporu Pocii» [13]), abo 10 mpaith BUIATHOTO BiTYM3-
usinoro npaso3nasig O. M. KictskiBebKoro, sikuii BUKOPUCTOBYBAB TEPMiH
npouecyanvui ceioku |14, c. 88].

B IOPUCIPY/IEHINT: iHTepec — 11e ycBizoMiena motpeba cy6’eKra MpaBOBIAHOCHH, SIKHIl TIparte i 3Hae
criocib il 3a10BOJIEHHS; TIKaBICTh JKe — 11e eMOIIMHUI BUSAB Mi3HABAIBHUX TTOTPed JTOAUHU. Y KpH-
MiHAJIbHOMY MPOBA/KEHHI TaKWil BUSIB MOXKYTb MaTH Jiuie Cy0'€KTH JOKa3yBaHHs 32 YMOBHU YCBi-
JOMJIEHOCTI TIEBHOI PO3YMHOI Ta 3aKOHHOI MOTpebr Ta po3yMiHHs criocody ii 3agoBosenns. OTxe, 3a
HasIBHOCTI BKA3aHUX O3HAK TaKa 3alliKaBJIEHICTb IIEBHOI JIIOMHU TIEPETBOPIOETHCS B iHTEpeC Y6 eKTa
KPUMIHAIBHOTO MPOBA/KEHHST i TOMY JIOIJIBHO OTlepyBaTH caMe HUM. [Hakime Kaxkydu, IiKaBicTb
[0JI0 TIEBHOTO KPUMIHAJIBHOTO TPOBAKEHHsI MOxe OyTH B Oy/Ib-KOro, MpoTe iHTEpPeC — TiIbKH
y cy6’€KTiB KPUMIHAJIBHOTO MTPOBA/KEHHST; IO-PYTe, IyMAETHCS, CAME TaKe PO3YMIHHsI € i y 3aKOHO-
nasi, ampke B unanomy KIIK Ykpainum BiH orepye TepmiHamu «iHTepec» Ta «3aiHTEPECOBAHICTH»,
a He <I[iKaBiCTh» YU «3aIliKaBJIEHICTh>.
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[Ilono monuTy MOHATUX K CBIJIKIB MPOIECyaTbHUX JIili, 1110 He € cJiguumMu (po3-
HTYKOBUMU ) JIiSIMU

B a63. 1 4. 7 c1. 223 KIIK Ykpainu HaBeaeHO Iepetik caiaunx (POsIIyKOBHX)
i, y SIKUX y4acTh MOHATHX € 000B’s13K0BOIO0 ab0 asnbrepHaTHBHOI. [IpoTe y Iriit
’Ke HOPMI 3aKOHO/IABEIlh Tepe0aunB, MO MOHATI MOKYTh OpaTH y4acTb y Oy/Ib-
SIKUX TIPOIECYaTbHUX MIisX, Y SIKKX I1e€ BU3HAE 32 JOIIIbHE CJIIunii ab0 TPOKYPOp.

Y yunnomy KIIK Ykpainu BiZicyTHE BU3HAUEHHST TTOHATTS «IIpOIlecyaabHa /Iis»,
ajie B HbOMY OTIMCaHO ixHi o3Haku. Tak, mporecyaabHi aii MaioTh OyTH 3adikco-
BaHi y BcTaHOBJIeHNH 3akoHoM crioci6 (4. 5 cr. 27, cratti 103, 104 KITK Ykpa-
inm), mpoBeseni HasmeskHUM cy6’ekTom Tormo. Y Tekcri KITK Yipaiuu moHsrTs
«IIpoliecyasbHi ii» Ta «cJiadi (Po3NIyKoBi) Mii» CHiBBIAHOCATHCS, SIK POJIOBE Ta
Buj0Be oHATTS. HaBesieMo ziekinbka npukaanis: 1) «10 3ymuHeHHs 10CY/I0BOTO
posciyBaHHS CJIAUNiA, AisHaBa4y 3000B’I3aHMIT BUKOHATU BCi ciigui (posimy-
KOBI) Ta iHII mpoiiecyasbHi ail» (4. 2 ct. 280 KIIK Ykpainn); 2) «...Bci caigyi
(pos31iyKoBi) Ta iHII MpoIlecyasbHi /i, IPOBeIeH] Tijl Ya¢c KPUMiHAJIBHOTO TIPO-
BajkeHHs» (1. 2 4. 2 ct. 295! KITK Ykpainn). Ha mizictaBi BUK/IajeHOro MOXKeMO
3po0OUTH BUCHOBOK, 110 Oyab-AKa ciigya (posLIyKoBa) [isi € MpOoIecyagbHO0
JIi€T0, TIPOTE He KOKHA IpoIlecyasbHa /sl € CIi9010 (PO3IIYKOBOIO).

Bignosigao mo a63. 4 4. 7 cr. 223 KIIK Ykpainu moHsATI MOXKYTh OyTH JOTIHN-
TaHi MiJ{ Yac CyZIOBOTO PO3TJISy KPUMIHAJBHOTO MPOBA/KEHHS SIK CBIJIKU Ti€l
criguoi (posiryKoBoi) fii, yaacHuKamu stkoi Bonu Oysu. Came TyT cJiij Haro-
JIOCUTH, IO TOHSTI MOXKYTh OPaTh y4acTh HE TiIBKHU y CJiAIMX (PO3IIYKOBUX ),
a il y iHIINUX [TpollecyaJbHUX JisIX, HacaMIlepel THX, IKi He € CaiauuMu (posiry-
KOBUMMU ), HAPUKJIQ/: BPYUYEeHHI TOBICTKM MPO BUKJIUK, BPYYEHHI MUChMOBOTO
MOBiIOMJIEHHST TIPO Mi103py Tomto. Oxnak, y unnaHii penakmii KITK Ykpainn
3aKpITIEHO, 10 TIOHATI MOJcyms Oymu donumaini nio uac cyoosozo poszisidy sk
cei0KU nposedenns 6ionogionoi cuioduoi (posuyxoeoi) d0ii. MOKINUBICTD AOMUTY
HOHATOTO K CBiJKa POBeAeHHs Oyab-sakuX nporecyanbhux it y KITK Yipaiau
He nepeabadeHa.

Ha nam noragz, 115 nporajnHa B 3aKOHO/IaBCTBI BUHUKJIA Yepe3 Te, 10 3a 4aciB
mii KITK YPCP 1960 p. mousiTi 6pasn yyacThb JUIIE Y CII9UX TistX, a iX y4acTb
y IpoliecyaslbHUX /IisX, 110 He € caiqunuMi, ctasna Hosesoto KIIK Ykpainu 2012 p.
[Tix gac xii KITK 1960 p. moHATI MOT/I BUKJIMKATUCA JIO OPTaHiB TOMEPETHbOTO
(HUHI Z0CYZI0BOTO) pPO3CTiAyBaHH4, /Ai3HAHHSA, MPOKypaTypu Ta cyay (ct. 92).
Merta Takoro BUKJINKY B 3aKOHI He BCTaHOBJIOBAJIaCh, poTe (haKTUYHO HOTO
MeToI0 OYJI0 TIpoBeeHHs ix gonuty. Baxaemo, mo, sakpinusum y KITK Yipainu
2012 p. MoJIOKEHHS TI0 Te, 10 METOI0 BUKJMKIB MOHITHUX /10 CYLy € iX JIOIHT,
3aKOHO/IaBellb HaMmaraBcs 3anoBHUTU nporasuny B KIIK mogo MoxauBocTi
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JOTIUTY TIOHATHX, sika icHyBasa mij yac aii KIIK 1960 p., ane, 3aroBHUBINM 1110
MporajnHy, BiH He BpaxXyBaB ICTOTHUX 3MiH H[OZ0 POJIi MOHATOrO Y KPUMiHAJb-
HOMY IIPOIIeCi, BUXi/l HOTO yJacTi 3a MeKi OKpeMUX CiaunX (PpO3IyKOBUX) il
JIiKBilyBaBIIIM OJIHY IPOTAJNHY, 3aKOHO/IaBellb CTBOPUB 0/1pa3dy /Bl HOBIi. [1lo10
MepIIoi — BiZICYTHOCTI ZI03BOJTY Ha JIONUT TOHATUX K CBIZIKIB MTPOIECyalbHOI i,
10 He € cJiuo0 (po3IIyKOBOIO) Ji€l0, MU 3a3Hadasu Buile. /i ii ycyHeHHs,
BBAJKAEMO 3a MOJKJIMBE 3allPOIIOHYBATH BHECEHHS 3MiH 10 ab63. 4 u. 7 cT. 223
KIIK Ykpaiuu, B SKOMY 3aMiHUTH CJOBOCIIOJIYYEHHST «CAi0u0i (posuyxosoi) diis
Ha <NPOUecyanvroi oiis.

[ITo cTtocyeTbcd MUTAHHA TIPO JAOUIJBHICTD JOMUTY MOHATUX SIK CBIJKIB, TO
Taka HeOOXiIHICTh MOKe BUHUKHYTH TPHU TOCTIKEHHI TUTAHHS MO0 JOIY-
CTUMOCTI pPe3yJIbTaTiB MEeBHOI MPOIECYATbHOI [Iii, y9acTh B sIKiit GpaB MOHSTHIL.
3akon y cr. 65 KIIK Ykpainu He HaIijs€ CBiZIONBKUM IMYHITETOM TIOHSITOTO
(ui abcomroTHUM Yn 000B’SI3KOBUM, Hi (haKyJIbTaTUBHUM YU HEOOOB'SI3KOBUM)
(noKyaiHiNIe TTPO CYTHICTD CBIZIOIBKOTO IMYHITETY Ta MpUBijel Sk HOro OCHOBY
B, 30KkpeMa: [15]), 110, 3 HAIIOTO MOTJISI/LY, € MIJIKOM MPaBUJIBHUM PillleHHSIM
3aKOHO/IaBIlsl. BupilieHHs MUTaHHS 1100 MTPOBEIEHHS TaKol I0Ka30BOl CJIiI401
(pO3ITTYKOBO1) i1, IK OTUT TIOHATOTO SIK CBIZIKA, MA€ 3/IICHIOBATUCH CYZIOM (a K
Oyzie TMOKa3aHo Jajii, TO I MPOKYPOPOM), BUXOASYN 3i CTaHAAPTy HMOBIPHOTO
npunymieHHs (JOKJaAHile PO CYTHICTh CTaHAAPTIB /IOKa3yBaHHS y BiTUN3-
HSIHOMY KPHMMiHAJbHOMY IIpolieci Ta iX cucremy amB, 3okpema: [16; 17]), To6TO0
3a HasIBHOCTI MMOBIPHOCTI IIPO Te€, 1[0 BiH 3MO’Ke MITBEPAUTH YU CIIPOCTYBATH
oOCTaBMHH, SIKi MaJIi MicIle T/ Yac TPOBEIEHHS MpolecyanbHoi i i 3adikco-
BaHi yn He3adikcoBaHi B MPOTOKOJI MPOIECYaTbHOI [ii, B sIKiil BiH GpaB yyacTb.

II[o0o moxcausocmi donumy nonsmux nio uac 00cy006020 Po3CAi0YeanHs

[Ipyra mporajiunHa, Ha Hally JYMKY, TOJISITA€E B TOMY, 1110 3aKOHO/aBellb BKa-
3aB Ha Te, 10 MOHATI MOXKYTb OYTH JONMHUTaHI K CBIAKK MPOBEIEHHS CJiIUNX
(pO3MTyKOBUX) i1 JIUIIIE Ti/l 4ac CYZI0BOTO PO3TJLIY Ta OMUHYB YBArom MOXK-
JIMBICTH IX JOTHMTY OpraHaMu JOCYAOBOTO PO3CJiyBaHHSA ab0 TIPOKYPOPOM TIijl
yac JI0Cy/I0BOro po3ciyBaHH4. /[yMaeThcsd, MOKIUBICTD TOMUTY TOHATHUX ITiJ]
Yac JI0CY/IOBOTO PO3CTiAYBAaHHS € Ba)KJINBOIO CKJIAJ0BOIO TIEPEBIPKU 3aKOHHOCTI
MPOBe/IeHH caiunX (PO3NIYKOBUX) il Ta MpollecyadbHUX il Ha i1 cTajii
KPUMiHAJBHOTO TIPOBa/KeHHs. Ha mepimuii morss Moke 37aTUC, 0 JAOTUAT
MOHSATHUX T/l Yac JOCYZOBOTO PO3CIiAYyBaHHS MPHU3BeAe A0 MITYYHOrO 30i/b-
IIEeHHs J0Ka3iB, 3i0paHuX ITiJ] 9ac JOCYAOBOTO PO3CJiyBaHHS, OCKIJIbKU IX
mponuT Oy/ie MPOBOANTH Ta caMa CTOPOHA, siKa iX i 3amydasa. Bapro BusHaTH, 1110
noibHa TpakTHKa, AilicHo, Maja Micite y cepeanti XX cr. Ha 11e, 30Kkpema, BKa-
gyBaB M. C. CtporoBud, sKuii HaBOJWB TPUKJIAJ, IIIO YaCTO TPAILISABCS B CJIi/I-
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Yiif TpaKTUIll, KOJM MiI03PIOBAHUN 11/l Yac JOMUTY, AIKUH MPOBOIUB CJIAUUH,
BU3HABaB CBOIO BUHY Y BUMHEHHI 3JI0YKMHY, ajie CJiA4Mii, TOOOIIYNCH TOTO, 10
11/103pIOBAaHUI Bi/IMOBUTBHCS BiJl CBOIX MMOKa3aHb, TPOBOJIUB MOBTOPHUI JOMUT
0OBUHYBAY€HOTO y TPUCYTHOCTI TOHATUX. Y pasi, SKIIO I103PIOBAHMIT Bijl-
MOBJISIBCS BiJl IAaHUX paHilie MOKa3aHb, TPOBOAUBCA OTUT MOHATHX, SIKi MaJu
6 TiATBEPAUTH MOKa3aHHs, 10 paHilie Oyau AaHi mizospoBaHuM. Pesyibraru
takoi gistzibHocTi M. C. CTporoBuy BusHauas sIK ncesdodokasu [18, c. 146]. Mu
MTOIIJIIEMO TaKy TO3UITiI0 HAYKOBIIA.

[Ilo/0 MeTu TOIUTY MOHATUX SK CBIJIKIB, Y HAYKOBIii JliTepaTypi BUCJIOBIIOBAINCH
taki nosuiii. P. /[. PaxyHnoB 06cTOI0BaB AyMKY, IO IIOHSATI MOKYTh OYTH JIOIM-
TaHi SIK CY/IOM, TaK i CJIYMM 3 METOIO BCTAaHOBJIEHHSI OOCTAaBUH, SIKi TIOHATIIT Mir
GaunTH IIijl Yac TPOBeIEHHS Ti€l criayol fii, 10 Kol BiH 3amydascs [19, c. 45—46].
JI. M. Kapneena, O. P. Parinos ta C. C. CreniyeB yTOYHIOBAJIM HaBe/leHY BUIIE
MO3UIIII0 Ta 3a3HAYAJN, 1[0 METOIO JIOTMUTY TIOHIATUX € TIepeBipKa TOBHOTH, TOU-
HOCTI Ta 3alIOBHEHHS TPOTAJIMH ITPOTOKOJIY TTPOBEIEHHS BiAITIOBIIHOL CJII/TYO1 [Iii
[20, c. 75-76]. B. 1. CmucioB 3ayBasKyBaB, 110 OHTI ZOIMUTYIOTHCS, SIK 0COOH,
1110 Opasiv y4acTh y CJALAYMX YK CYAOBUX [isIX /ISt 3’sICyBaHHSI 0OCTaBUH IIPOBeE-
nenHs nux it [21, c¢. 32-33]. H. 4. KanamnikoBa BBakasa, 10 MOHATI MOKYTb
OyTH JIONUTAHI SIK CBIZKM TIi/l Yac JA0CYAOBOTO PO3CIiyBaHHs ab0 CyI0OBOIO PO3-
LISy B Pas3i BUHMKHEHHs CYMHIBIB LIO0 IIOBHOTU Ta TOYHOCTI BiZoOpasKeHHSs
y IIPOTOKOJII XO/ly Ta Pe3yJbraTiB caiaunx Aiit [22, c. 27]. Ot1ke, came TOHATI €
TUME 0c00aMH, SIKi MOKYTh MiZATBEPANTH YK CIIPOCTYBATH BiJOMOCTI, IO 3aKpi-
IJIEHI B TTPOTOKOJII BiITTOBIZIHOT TTPOIECYaTbHOI [Iii.

ToBopsium 1po 3HAYEHHS JOMUTY MOHATHUX ITi/l Yac J0CY/0BOTO PO3CJIiyBaHHS,
nepesyciM MoTpiOHO PO3MEKOBYBATH Cy0 €KTIB, SIKI MOKYTh 3aJydaTi TIOHSTHX
JI0 Y4acTi B MPOIIECYATbHUX [istX, i Cy0'€KTIB, sIKi IX 3MOKYTh OMUTATH. Y IIHOMY
KOHTEKCTi BayKJIMBO 3ayBaKUTH, IO CJi4i (PO3IIYKOBi) /il Ta 1polecyasabHi i
Xoua il TPOBOASTHCS CTOPOHOI0 OOBUHYBAaUY€HHS, TPOTE CyO €KTH TIPOBEIECHHS
X it pisui. Tak, 3a 3araJbHUM TPABUIIOM, OIIBITCTD CIAUNX (PO3ITYKOBHX )
Il TIPOBOAATHCS CJiAYMM abo Ai3HaBadeM, TPOKYPOP MOKe MPOBOIUTH CJIiIdi
(po3iykoBi) aii smiire «B HeoOXimHUX Bumaakax» (1. 4 4. 2 ct. 36 KIIK Ykpaitn),
oKpeMi caiui (Po3MIyKoBi) /il 3a MMCbMOBUM JIOPYYEHHSM [li3HaBaua, CJi4o0ro,
IIPOKYpOPa MOKYTb IMPOBOJUTH oTlepaTuBHI Miipo3aiin. [IpoBoautu cmigyi (pos-
IIYKOBIi) /il B OTHOMY KPUMiHAJIbHOMY IIPOBA/KEHHI MOXKYTh Pi3Hi IPOKYPOPH,
criadi Ta gisHaBaui. Tak, MPOKypoOp y KpUMIHATBHOMY TPOBAKEHHI MOKe Oy TH
3aMiHEeHUH, y TOMY YHCJIi, 32 HAIBHOCTI «IMOB)KHOI TpUYMHU». OKPiM BUTIAJIKIB,
nepeabavennx KIIK Ykpainu B 1. 2 u. 2 cr. 39, 3amina ciiguoro abo gisHaBaya
MOJKJIMBA Yy Pa3i 3MiHM TE€PUTOPiaJbHOI MiJCAIHOCTI KPUMiHAJbHOTO ITPOBa-
JUKEHHSI, a TaKoX y pasi nepekBasiikalilii KpUMiHATBbHOTO MPABOTOPYIIEHHS
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3 KPUMIHAJLHOTO MPOCTYTIKY Ha 3j049rH (a0 HaBmakm). Bapto 3BepHyTH yBary
1 Ha Te, 1110 B OKPEMHUX KPUMiHAJbHUX MPOBA/KEHHX JIOCY/I0BE PO3CIiyBaHHS
MOJKe TPUBATU JOCUTH JIOBIO i 3a 1teil yac yepe3 cyO’€KTUBHI i 00 €KTUBHI
mi/icTaBy (3BIJTbHEHHS, TIepeBeJIeHHs Y IHITUI MiPO3/IiJ TOIIO) B TPOBAKEHHI
MOXKe 3MIHUTHUCS JeKLIbKa J[i3HAaBaviB, CIAIAYMX Ta TPOKypopiB. OTxe, monpu
Te, 0 MPOBeJeHHS CJiIYuX (PO3IIYKOBUX) /il € BUKJIIOUHUM IIPAaBOM CTOPOHU
00BMHYBaueHHsI, IIPOBOAUTH iX MOKYTb Pi3Hi Cy0'€KTH — OlepaTUBHI MiAPO3/ILIN,
Jli3HaBayl, CJi/I4i Ta TPOKYPOPH.

3Bajkaloun He BUKJIAJEHE, TPOKYPOP, IKUH TOTOKYE ab0 CKIIaIa€ TOBIIOMIEHHS
PO TiZ03PY, 3aTBEPIKYE ab0 CKaajac OOBUHYBAJIbHUIL aKT, MOXKe OYTH O3Ha-
HomieHuil Juine 3 hopMaJIbHUMKM OOCTaBUHAMU IPOBAKEHHS, TOOTO 3 THUMHU
BiloMOCTsIMH, sIKi Oy/in 3adikcoBaHi y MPOTOKOJIAX, SIKi BOAHOYAC MOKYTh He
BiZIMOBiIaTH (haKTHUHIM OOCTaBIHAM MTPOBEICHHS BiMIOBIAHNX MPOIECyaTbHUX
miii. Y takomy Bumaaky Oysio 6 MOMIJIbHO HAJaTH MOBHOBAa)KEHHST MPOKYPOPY
IPOBOJIUTH JIONUT MOHATUX SIK CBIZIKIB BIZIIIOBIIHUX TTPOIleCYaJIbHUX il Ha eTarti
JOCYZIOBOTO PO3CJiAyBaHHS Il epeBipKku (GaKTUIHUX 0OCTaBUH MPOBEIEHHS
MpoIeCyabHOL /i1, OCKIJIBKA Pe3yJbTaTu TAaKOTO JOIMUTY MOKYTb BILIUHYTH
Ha TIOBTOPHE TIPOBEEHHS MPOIeCyaJbHUX [ill, Ha 00CIT I0Ka3iB, sIKi cTOpOHA
00BUHYBaueHHs1 Oy/Ie I0JIydYaTH TIijl 4ac Cy0BOTO POBIJISLY i HA IPUHHATTS IPO-
KypOPOM TIPOIleCyaJbHUX PillleHb, Y TOMY YUCJI i TIPO 3aKPUTTS KPUMiHAJIBHOTO
MTPOBA/’KEHHSI.

Y cynoBiil mpakTuUill iCHY€ YMMaJIo MPUKJIA/IB, KOJIU TTOKAa3aHHS TOHATUX, SIKI
cynepednsin oOCTaBUHAM, BUKJIAJAEHUM Y OOBUHYBAJIbHOMY aKTi, IPU3BOIMIN
JI0 YXBaJIEHHST CyJIOM BUIIPaBAyBaJbHOrO BUPOKY. Tak, OOGOJOHCHKUI pailoHHMIA
cyn M. Kuesa 29 nmucronaza 2018 p. yxBajnB BUTIPaBAYyBaIbHUN BUPOK y CIIpaBi
Ne 756/2548/16-k, y Tomy uucJi i Ha Till mijcTaBi, 10 TMOHATI MO-Pi3HOMY
OTIMCYBAJIM TIPOIleC BUJIyUYeHHsI MailHa (HAPKOTUYHUX PEYOBUH) BiJl Yac OTJISIILY
Micig mozii. OnH i3 MOHATUX y CBOIX TOKa3aHHIX BKasaB, IO BUJIYUYEHHS
Biztby1ocst 6e3 foro y4acti, ToOTO 3 IPOIEAYPHUME ITOPYIIEHHIME, BHACIIIOK
4YOTO CyJI BU3HAB JIOKa3 HepomycTumMuM [23]. [HIUM TPUKIAIOM € BUIIPABIY-
BaJIbHUI BUPOK, yxBaseruii 18 ymcronaga 2019 p. JliobauiBchbkuM pailoHHUM
cynom Omecbkoi obsacti y cripaBi Ne 518/1406,/17. Ilpu yxBajieHHi BUPOKY CYII
MOCHJIABCS, 30KPeMa, Ha Te, 0 OJIMH i3 MOHATUX OyB MPAIliBHUKOM PailOHHOTO
BijuIisry modritii, To6To 3aiHTepecoBaHoo 0ocoboio [24]. Bimomi i inmmi BUmagKu
yXBaJleHHS CY/IOM BUIIPaBAyBaJbHUX BUPOKIB HA OCHOBI MOKa3aHb MOHATHUX.
Haii6isbin sickpaBUM MPHUKJIAIOM, Ha HAIIy AYMKY, € BUIIPABAYBAJIbHUI BHPOK
Bix 30 aumnus 2015 p. y crpasi Ne 607 /7267 /15-k, yxBasenuii TepHOIiIbCHKUM
MiCbKpailOHHUM Cy0M TepHOIIIBLCHKOI 00JIACTi, B IKOMY CY/I TIOCJIABCS Ha ITOKa-
3aHHsI TIOHSATOTO: 3as6AeHUl cmoponoto obeunysauenns céidoxk OCOBA 10, axuil
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oye docmasnenuii ¢ cyoose sacidanns 3 CI30 m. Yopmrosa, 0CKibKU 6 THUUX KPU-
MIHATIOHUX NPOBAONCEHHAX € 0OBUNYBAUEHUM, CYOY NOBIOOMUE, U0 6 MOTL OeHb, GiH
He npuzadye uucaa, nPULLos y 6i00iN0K MiLiuii na 6iOMImKY 00 Cli0u020, OCKLIbKU
Y 36’A3KY 13 6UCYHEHHAM TOMY 0068UHYBaUeHHs, 00 Hb020 OYI0 3ACMOCOBAHO 3aN0-
Giocnuti 3axio. /lo nvozo niditiuoe npavienux miniyii i ckasas: «bydeur nowsmum,
51 mo6i dam 50 epns [25].

HaBezeni Buiie mpukgaan yxBaJeHHS CyJaM¥u BUIIPaBAYBAJIbHUX BUPOKIB i3
IIOCUJIAHHSIMM Ha TOKa3aHHS CBIJIKIB, SIKi MMiJl Yac OCY/0BOTO PO3CJiyBaHHS
3aydasucst SK MOHATI, € HemoognHOKUMU. Ha Halre mepexoHaHHS, SKIO MPO-
KypPOP OTPUMAE MOKJIUBICTD JOMUTYBATH MTOHITUX [IJIsT BCTAHOBJIEHHST 0OCTaBUH
MPOBE/ICHHS TPOIeCYAJbHUX /i 10 3aKIHYEHHS JIOCYI0BOTO PO3CJIilyBaHHS, 11e
3MOJKe 3a1o0irTH mepeadacHoMy abo MOMUIKOBOMY MPUIHSITTIO TIPOIIECYATbHUX
pillieHb, HacaMIepe/ CKJAaJaHHio abo 3aTBEP/KEHHI0 0OBUHYBAJbHOTO aKTa.
VY €BOIO Yepry, HEIPUIHATTS IUX PillleHb He TPU3Be/IE 10 HEBUITPABIaHOTO 0OMe-
JKEHHSI MPaB Ta 3aKOHHUX iHTEepeciB 0coOM, CTOCOBHO BUHYBATOCTI sIKOi 3i6paHo
JOKa3M [JIs TIOBIZIOMJIEHHST TIPO Mi03py abo CKJIajaHHs 0OBHHYBAJBHOTO aKTa.
Y 11bOMY KOHTEKCTI BapTO 3BEPHYTHU YBary Ha Te, 1110 CJITYUMU CYIJIIMU Miclie-
BUX CY/IiB 33/I0BOJIbHSIIOTHCS CKAPTU 3aXMCHUKIB HA TIOCTAHOBU OPTaHiB I0CY/10-
BOTO PO3CJiYyBaHHS TPO BiIMOBY Y 3a/I0BOJIEHHI KJIOTIOTaHb CTOPOHM 3aXHUCTY
PO TIPOBE/IEHHS CJIiTInX (PO3ITYKOBUX) IiH, a came JIONUTY IIiJT 4ac J0CYZ0BOTO
poscutiyBaHst 0ci0, siki 3amyuanucs sik moHsTi [26; 27]. Boanouac, y pasi Bi-
MOBHU B 33/I0BOJIEHHI aHAJIOTIYHUX CKapr, CJi4i Cy//1i BKa3yloTh, 30KpeMa, Ha Te,
1110 TIOHSATI ByKe Oy gonuTtaHi paninre [28].

To6To Ha CHOTOHI MOKHA CTBEPKYBATH, IO JOMUT HOHATUX IIiJl 9ac HOCYI0-
BOTO PO3CJIlyBaHHS SIK CBiJIKiB (DaKTUUHO YCTAaHOBJIEHWH CJIUOIO Ta CY/IOBOIO
npakTukoio. OaHak 1151 MoXIuBicTh He BperyaboBana KITK Ykpainu. Ha migcrasi
HaBeJICHOTO Ta 3 OISy Ha BAKJIUBICTH MOMUTY TOHSATHUX TIiJl 4ac JIOCY/TOBOTO
PO3CJIiIyBaHHSI BBAKAEMO 3 JIOIiTbHE BHECTH 3MiHM 710 a63. 4 4. 7 ct. 223 KIIK
Ykpaiau 1010 MOKJIUBOCTI JOMUATY TOHATUX ITPOKYPOPOM TIijl 4ac OCYZ0BOTO
PO3CIiyBaHH4.

Bucnosku

Ha migcraBi anasmisy YnMHHOTO KPUMIHAJIBHOTO MPOIECYyaTbHOTO 3aKOHO/IaBCTBA,
BiTUM3HSIHOI ITPABO3aCTOCOBHOI MPAKTUKH, a TaKOK JOKTPUHATBHUX TiIXOJiB
MOJKHa 3pOOMTH BMCHOBOK PO HEOOXIJHICTh YCYHEHHsI OKpeMuX jedeKTiB Ta
nporanud ynHHoro KITK Ykpainu, 1mozo perysioBaHHsl ydyacTi HOHATUX Y KPU-
MiHAJIbHOMY TIPOBA/IKEHH1, 30KpeMa, M0/I0 HeOILIbHOCTI BUKOPUCTAHHS B YWH-
Homy KITK Ykpaitu CMHOHIMII TIOHATD «HOHATHI» Ta «He3aiHTepecoBaHa 0cobay,
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OCKIJIbKM OCTAHHE 3a CBOIM 3MICTOM € IMUPINNAM; 00 HeOOXiZHOCTI BHECEHHS
3MiH 710 a03. 4 4. 7 cr. 223 KIIK Ykpainu, sKuMy perjaMeHTyBaTH MOKJIUBICTD
MPOBE/IEHHS JIONMUTY TOHATUX SK CBI/IKIB HE TIJIBKU MEBHOI CJi/1901 (PO3IIyKO-
BO1), a 11 1HIIIOI NpollecyasbHOI /Iil, K IiJl Yac CyZ0BOTO PO3IJISALY, TaK 1 Iij yac
JIOCY/IOBOTO PO3CJIilyBaHHSI.
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BUKAUKU Ta NepCneKTUBU gAsi OpP2aHiB KPUMIHAALHOI IOCTUU il
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Anoranisa

Axmyanviicms  00CHiONCENNS 3YMOBIEHA CMPIMKOIO UUDPOBISAUIEI CYCNIIbCMEa ma
neobxionicmio adanmauii Kpuminaricmuku 00 HOBUX peariil cbozoldenns. Tpaduuitini
Memoou sbupanis, 00CHONCEHHS MaA SUKOPUCANHS 00KA3I8 CMaioms HedOCmammimiL
05l eupiwenis 3a60anb CYUAcH0z0 KPUMIHAILHOZ0 NPosadycenis, adxce dedani Oinviie
KPUMIHAIOHUX NPABONOPYUEHD 3AIUULAOmy yudposuil ciid. Memoio cmammi ¢ ananis
menoenyitl po3eUMKY uudpPosoi KPUMIHALICMUKU, BUSHAUEHILS KIIOUOBUX BUKIUKIE Y cepi
susieaenns, Qikcauii, suyuenns ma 00CHONCeHNS UUDPPOBUX O00KA3IB, GUKOPUCTANH
CYHACHUX UUPPOBUX Npucmpois ma iHGOpMauiunux mexnonozii 0ns nomped po3cii-
oysanis, a maxoxc GoPMYIOBaNHs NePCREKMUBHUX HANPAMIE YOOCKOHALeHHs PoOOmu
opeaitié KpuMinaivnoi ocmuuii. /[ns docsenenns nocmasienoi Memu 6UKOPUCmoBY8aLUCs
HOPMAMUBHO-NPABOBUIL AHAJI3, NOPIBHAILHO-NPABOBUI NIOXI0 Ma AHANI3 NPAKMULHUX
Keticie. Jocaioncenns 6asyeaiocs na GUSHEHHT CYUACHUX HAYKOBUX NYONIKAUT, 3aKOHO-
dasuux axmie ma cyoo80i NPAKMUKIL, WO 0AL0 3MO2Y BUOKPEMUNU SK NOSUTNUGHT ACNEKMU
3ACMOCYBANHS CYUACHUX TMEXHONO0ZI Y KDUMIHAILHOMY NPOBAONCeHHI, MAK 1 NPobieMu,
nog’szani 3 ix ynposadicennsm. Ompumani pesyivmamu ceiouamv npo me, wo GUKO-
pUCMAnHs HOBIMHIX MEXHON02iU 3HAYHO POSUUPIOE MONCAUBOCME OP2AHIE KPUMIHATLHOL
HCMUYii, 600HOUAC CMBOPIOE GUKIUKU MaA NPoOieMu. 30Kpemd, GCMAH0BACHO. 8i0cym-
Hicms €0un020 MEPMIHON0ZIUNOZ0 anapamy sk Ha HAYKOBOMY PieHi, MAK i HOPMAMUG-
HOMY, Y 3A3HAUEHOMY ACNEKME MaA HeOOXIOHICMb YOOCKOHALCHHS YUHNH020 3AKOHOOABCTNEA;
nasienicmo npobiem y euseienui, Qikcauii ma eunyuenii yupposux cuidis; nedocmam-
HICMb KOMNAEKCHUX HAYKOBO-NPAKMUUHUX POSPOOOK 000 GUKOPUCTRAHIS THCTPYMENMIE
UUPPOBOT KpuMinaricmuru; HeoOXiOnicmy 0HOBNEeHHS MA PO3POOKIU HOBUX MEMOOUK Npo-
gedentst CYOoBUX eKCNepmus 3 Ypaxyeanuim 00CIzHeHb HAYKU 1 MEXHIKU; HeOOCamis
Keaniikauis cniepodimuuKie opeanie KpUMIHALLHOL 10cmuuii y podomi 3 uupposuMmu
dokasamu ma 6adNCIUGICIML NOCMILN020 NidsuUeHa KeaNipikayii criduux, npokypopis,
demexmugie, cyodie w000 30uUpanus, UKOPUCTAHHS, OOCIIONCEHHS MA OUIHKU UUDPO-
801 inpopmayii, a MaxKouc KIOUCHHS YUX NUMAHL 00 HABUAILHUX NPOZPAM CMYOeHmie
HOPUOUUHUX 3aKIA0I8 BUW0T 0CEIMUL 3 MEeMOI0 (POPMYEaIs KoMnemenmmocmeil y cpepi
UUPP0oBOT KpUMiHaLicmuKu; 6i0CYmMHicms cOUHUX MINCHAPOOHUX CMandapmis wooo 6uUKo-
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PUCMAHHSL THCMPYMEHMAPII0 YUDPOBOT KPUMIHATICMUKYU MA NPABOBUX MEXANIZMIE 83d€-
MO0 NPOBOOXOPOHHUX OP2AIE A BANCIUCICTNG AKMUBI3AUTT MidcHAPOOHOT cnienpayi ma
0OMinYy 00C8I00M AK HA NPAKMUUHOMY, MAK | HAYKOBOMY PiGHI. 3anpononoeano Hanpsimu
supiwenns sasnavenux npooaem. ITodamvwi docnidncenns maromo Oymu cnpamosai na
PO3POOIEHHS COUNUX METOOUYHUX CMANOAPMIE MA HOPMATNUBHO-NPABOBUX MEXANI3MIE,
wo 3abesneuams eQexmusny IHmezpauin UUPPoeoi KPUMIHALICMUKU Y CUCTREMY KPUMI-
HANLHOZ20 CYOOUUNHCMEA.

KmouoBi cioBa: 1udposa KpuMiHamicTUKa; TU(POBI CJIiN; eJeKTPOHHI caian; 1nud-
POBI /I0OKa3M; /I0Ka3yBaHH:; KOMIT IOTEPHI JIaHi.

Trends in the Development of Digital Forensics:
Challenges and Prospects for Criminal Justice Agencies

Yevheniia Ye. Demydova*
Yaroslav Mudryi National Law University,
Kharkiv, Ukraine
*e-mail: ye.ye.demydova@nlu.edu.ua

Abstract

The relevance of this study is driven by the rapid digitalization of society and the necessity
Jor forensic science to adapt to contemporary realities. Traditional methods of collecting,
examining, and utilizing evidence are becoming insufficient for addressing the challenges
of modern criminal proceedings, as an increasing number of offenses leave digital traces.
This article aims to analyze trends in the development of digital forensics, identify key
challenges in detecting, recording, seizing, and examining digital evidence, explore the
use of modern digital devices and information technologies for investigative purposes,
and propose prospective directions for enhancing the work of criminal justice agencies. To
achieve this goal, normative-legal analysis, comparative-legal approaches, and case study
analyses were employed. The research was based on a review of contemporary scientific
publications, legislative acts, and judicial practices, allowing for the identification of both
positive aspects of applying modern technologies in criminal proceedings and issues related
to their implementation. The f[indings indicate that the use of advanced technologies
significantly expands the capabilities of criminal justice agencies but simultaneously
presents challenges and problems. Specifically, it was established. There is a lack of a
unified terminology framework, both at the scientific and normative levels, in this
context, necessitating improvements in curvent legislation. Challenges exist in detecting,
recording, and seizing digital traces. There is an insufficiency of comprehensive scientific
and practical developments regarding the use of digital forensic tools. There is a need to
update and develop new methodologies for conducting forensic examinations, considering
scientific and technological advancements. The qualifications of criminal justice personnel
in handling digital evidence are inadequate, highlighting the importance of continuous
professional development for investigators, prosecutors, detectives, and judges in collecting,
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utilizing, examining, and assessing digital information. Additionally, incorporating these
topics into the curricula of higher legal educational institutions is essential to develop
competencies in digital forensics. There is an absence of unified international standards
regarding the use of digital forensic tools and legal mechanisms for cooperation among
law enforcement agencies, underscoring the importance of enhancing international
collaboration and experience exchange at both practical and scientific levels. The article
proposes directions for addressing these issues. Future research should focus on developing
unified methodological standards and normative-legal mechanisms to ensure the effective
integration of digital forensics into the criminal justice system.

Key words: digital forensics; digital traces; electronic traces; digital evidence; evidence
evaluation; computer data.

Beryn

Kpuminamnictuka € Haykoto po ¢hopMyBaHHS /10Ka30Boi iH(opmaritii. lo mpen-
MeTa KPUMIHATICTUKY TPAIUIIIITHO HaleKaTh 3aKOHOMIPHOCTI, TIOB'43aHi 3 MpoTie-
caM¥ JIOKa3yBaHHsI (30UPAaHHSIM, JTOCJI/KEHHSIM, OIliHIOBAHHSIM 1 BUKOPUCTAHHSIM
nokasis) [1, ¢. 17]. TimobanbHa AuKUTANI3AI JIOACTBA, BIPOBAIKEHHS 11-
POBHX TEXHOJIOTIH B yCi HAIPSIMU JiSITIBHOCTI JIFOJMHMU, TIepeHeCeHHsT 0COOMCTOl
Ta npodeciiinoi KOMyHiKarlii 710 1u@pPOBOTO TPOCTOPY, BUNHEHHST KPUMIHATBHUX
[IPaBONOPYIIIEeHD 13 BUKOPUCTAHHAM Cy4yacHUX iH(OpMalliitHUX TeXHOJIOTIN Tpu-
3BeJIM JI0 CYTTEBUX 3MiH i Y PO3YyMiHHI 3aKOHOMIPHOCTEN 3JIOUMHHOI JiJIbHOCT1
Ta 0cOOMUBOCTAX 11 BifoOpaskeHHs B Pi3HMX JxKepesax iHgopmaillii, ski BUBYa-
I0ThCSI KPUMIHAJIICTUKOIO.

HaykoBuii migxij mozo BigoOpaskeHHsI pe3y/IbTaTiB roTyBaHHs, BUMHEHHS Ta
NPUXOBYBaHHS KPUMIHAJBHUX MPABOMOPYIIEHD JIUIIEe B ifeaqbHuX abo MaTe-
piasibHO-(hiKCOBAaHUX CJiflaX BKe JIaBHO HE Bi/IMIOBIJIAa€ CYYaCHOMY PiBHIO PO3-
BUTKY TE€XHOJIOTiH. SIKIO paHilie [Jisi po3CifyBaHHs TepeBaKHOi OiabInocTi
KPUMiHAJIBHUX MPABOMOPYIIEHb XapaKTepHUM OyJi0 BUBYEHHSI MaTepiajbHOI
00CTaHOBKHU MICIS MTO/i1, TO Ha ChOTOAHI IS 3iNiCHEHHS KPUMiHAIbHUX il
Bce GisbIlle BUKOPUCTOBYIOTHCS AUCTAHIINHI crtocoOu ((IinmuHT, CTBOPEHHS Ta
posnosciogkents deepfake Bizmeo, BUKOpHCTaHHS MIKIAJIMBOTO IPOrPaMHOTO
3abesneuennsi, DDoS-aTaku, 3aMyBaHHs KOMII'IOTEPHUX MepPex i cepBepis i3
METOI0 BUKpajeHHs iHdopmMalii abo rpoiieil, BAKOPUCTAHHS KPUIITOBAMIIOTH 31
3JI0YMHHOI0 METOI0), iHopMmalliiiii TexHoJIoTi1, Mepexi «IHTepHeTy, mudpyBaHHS
komyHikariii tomnfo. IIlo, y cBoto yepry, mpu3BOAUTH 10 MOSIBU HOBUX BU/IIB CJIi-
NiB — MUMPOBUX, SIKI BUMAraioTh KapIMHAJIbHO IHIMTUX TiXO/IB /10 iX BUSBJIEHHS,
BUJIYYEHHS Ta JIOCJI/IKeHHSI.

Po3BuTok mudpoBuUX TEXHOJOTIN TAaKOX BIJIWHYB Ha MPOBAKEHHS CJITINX
(pO3I11yKOBHUX ), HErMTaCHUX CJiI4nX (PO3IMIYKOBUX) Ta 1HIIUX MTPOIeCyaabHUX
Jii, IPOIIOHYIOUH OLIBII JOCKOHAJI CII0coOM Ta MeTou 30upaHHs JoKasiB. [lepe-
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CyBHI KpuMiHamicTuuHi Jaboparopii, 3D-ckaHepH, ITYYHUIN iHTENEKT, Ge3MI0THI
JIiTaJIbHI anapaTy BiAKPUJIM HOBI MOJKJIMBOCTI /IJisSI BUSIBJIEHHS, BUJIYYEeHHS Ta
(hikcartii cJi1iB BAMHEHHST KPUMIHAJTbHUX TTPABOINOPYIIE€Hb, BOAHOUAC CTABJISIN
HOBI TIMTaHHS TIepe/l HAYKOBIIMU Ta MPAKTHKAMHU, sIKi MOTPeOYIOTh BUPIIIEHHS,
30KpeMa, MI0A0 HEOOXiAHOCTI po3poOIeHHS TAKTUYHUX PEKOMEH/AIliil iX BUKO-
pucTanus, 3abe3iedeHHs A0IMYCTUMOCTI iX BUKOPUCTAHHS Yy KPUMIHAJIbHOMY
IIPOBA/KEHHI Ta 1H.

Bukopucranssi cynyTHUKOBUX 3HIMKIB, TEXHOJIOTII aHa/i3y <«BeJUKUX JaHUX»,
nocrikeHHst (hOTO3HIMKIB, Bi/leo- Ta ayAio3aIuciB, SKi 3HAXOASATbCS Y BiKpH-
TOMY JIOCTYTI (HAPUKIIAM, ¥ COIIaTbHUX Mepeskax) abo HajaHi CJIiICTBY, aHATI3
enekTpoHHUX npuctpoiB (GPS-TpekepiB, cMmapTdOHIB, CMAPTTOUHHUKIB TOTIIO)
JOCTTi/IKeHHS TesepOHHUX POo3MOB |2, ¢. 32], iHTerpallist CUCTeM BijieocriocTepe-
JKEHHSI 3 TEXHOJIOTISIMU IITYYHOTO 1HTEIeKTY I imenTudikanii ocobu ta Homep-
HUX 3HaKiB TPAHCIOPTHHUX 3aCO0IB CYTTEBO POMIMPIIN MOKIMBOCTI JIJIST OPTAHIB
KPUMIiHATBHOI OCTUII Y BCTAaHOBJIEHHI OOCTaBWH, IO Ii/JISITAIOTh 3'sICyBaHHIO
y Oy/ib-IKOMY KPUMIiHAJIBHOMY TIPOBaKeHHI. BogHovac mocranim HOBI BUKJIVKH,
HOB’s13aHi 3 HEOOXiAHICTIO PO3POOIEHHST HOBUX METO/IB Ta CrocobiB 30MpaHHs,
JOCJII/KEHHST Ta BUKOPUCTaHHS 1U(PPOBUX JI0KA3iB.

Tpaauiiiiiai mizxoau He 34aTHI 3a0BOJIBHUTH Cy4acHi 1oTpedu /st eEeKTUBHOIO
PO3CJIilyBaHHSI KPUMIHAJIBHOTO TTPABONIOPYIIIEHHS. Y 3B’3KY 3 IIUM Y HAyKOBiii
JiTepaTypi aKIeHTYEThCS yBara Ha HeoOXiTHOCTI (hopMyBaHHST OKPeMOi rajysi, 1o
BKJIIOYAE 3acO0U 1 MeTOAM JociKeHHs M poBuX H0KasiB [3, c. 282]. 3okpema,
B.M. IlleBuyk 3a3Hauae, 110 CydacHa IapajurMa KpUMiHAIICTUKKA Ma€ OyTH CIIpsi-
MOBaHa Ha MOAAJBIIUI PO3BUTOK Ta (hOPMYBaHHS MTUMPOBOI KPUMIHATICTUKH JIJTIsT
e(eKTUBHOTO BUPINIEHHST HOBUX 3aBJaHb B YMOBAaX BOEHHOTO CTaHY Ta MPOIIECiB
nudposizanii cycmiabersa [4, c. 213]. B. 0. Ienitbko Ta M. B. llenitbko KoH-
CTaTYIOTh, 1O 1M POBa KPUMIHATICTUKA € CTPATETIYHUM HAIIPSIMKOM Y PO3BUTKY
KpuMiHamicTuunoi Hayku [9, ¢. 21]. CXOXKUil MIXiZ CIOCTEPIraeThCs HE JIHIIe
B YKpaiHi, a it Ha MiskHapoaHoMy piBHi. Tak, 6arato iHO3eMHUX HAYKOBIIIB TAKOXK
aKIEHTYIOTh YBary Ha BaXKJIMBOCTI IIM(MDPOBOI KPUMIHAIICTUKH JIJIsI CYYaCHUX KPU-
MiHaJBHUX TPOBAJKEHD [6], Harosomyo0Yn Ha HEOOXiHOCTI CTBOPEHHST YiTKUX
IPAaBOBUX MEXaHi3MiB, sIKi 3a6e31edarh eeKTUBHICTh PO3C/I/LyBaHb Ta HAJIEKHY
JIOIIYCTUMICTb ITMMPOBUX /IOKA3iB y cyai [7].

SHAYHUI BIJIUB HAa PO3BUTOK IM(POBOI KPUMIHATICTUKYA B YKpaiHi 3/iliCHUIA
BilicbkoBa arpecist pd, CIIOHYKaBIIN /10 aKTUBHOTO BIIPOBA/KEHHS NUMPOBUX
TEeXHOJIOTIH MPU PO3CJaiyBaHHI BOEHHUX 3J04MHIB. JJOKyMEHTYBaHHS TaKUX
3JIOYMHIB BUMara€ iHIMUX IiAXOiB, Y TOMY YHUCJi HeOOXiAHICTh 3abe3medeHHs
ocobucToi 6esneku ocib, 1Mo 3AIHCHIOITH MPOLeCyaibHi Ail B TAKMX yMOBaX
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(nMcTaHIiiHMIT OTJIA AIJISHOK MicCIIeBOCTI, SIKi 1epeOyBaloTh I OKYMaIi€ro,
MPOBEIEHHST TIPOIECYAJNBHIX [Iiif 32 BUCOKOI iMOBIPHOCTI TIOBTOPHUX OOCTPIJIiB),
notpeba y BiATBOPEHHI MEPBUHHOI 0OCTAHOBKY MICI[ST MO/l B KOHKPETHUI Yac
(30Kpema, 3aB/IIKM BUKOPUCTAHHIO CYITYTHUKOBUX 3HIMKIB), BaJKJIUBICTD OTepa-
TUBHOI (pikcallii cJIi/[iB BUNHEHHS y 3B’3KY 3 PU3MKOM IX IIBUJIKOI BTPaTH, Baro-
MICTh ypaxyBaHHS MiKHAPOJHUX CTaH/apTiB y JOKYMEHTYBaHHI TaKUX /I0Ka3iB
JUIS TTOZIATbIIIOTO BUKOPUCTAHHS B MIBKHAPOJHOMY KPUMIHAJIBHOMY CY/II.

Ortxe, TeHIeHITIT PO3BUTKY ITU(POBOI KPUMIHATICTUKYA XapaKTePU3YEThCS aKTUB-
HUM 3POCTaHHAM 11 PoJii /7151 epeKTUBHOTO PO3CJIilyBaHHS KPUMiHATIBHOTO ITPOBa-
JKEHHST Ta HeOOXIiIHICTIO BUPIIIEHHST HaraThoX MpoOJieM CTOCOBHO BUKOPUCTAHHST

Meroro 11i€i poOUTH € TIPOBEICHHS aHaTi3y TEeHAEHINI PO3BUTKY 1TH(POBOI Kpu-
MiHQJIICTUKU, OKPECJEHHS KJIOUOBUX BUKJUKIB, SKi IOCTAOTH Iepe/] OpraHaMu
KPUMIHATBHOI IOCTHIlII Y 3B’SI3KYy 3 I[UM, a TaKOXX BU3HAYEHHS TEPCIEKTUBHUX
HAINPSAMIB YIOCKOHAJIEHHST BITYM3HIHOI TIPAKTUKU POOOTH 3 IU(PPOBUMHU JOKA-
samu. [l MOCSATHEHHS MMOCTaBJIeHOI MeTH IepeabayeHo BUPIIIEHHS TaKUX
3aB/laHb: JIOCJIIUTH MPAKTUKY 3aCTOCYBaHHS IU(PPOBUX TEXHOJIOTIH B YKpaiHi,
MIpoaHaJi3yBaTU Cy4aCHUH CTaH HOPMATUBHOTO PETYJIIOBAHHS BUKOPUCTAHHS
1 poBUX /I0KA31B y KPUMIHAJIBHOMY IPOBA/IKEHHI, IOCTIIUTH CyYacHi IPUROMHU,
crocob6u, 3aco0M Ta METOJIM X 30MPaHHSI i IOCTIIPKEHHST, BUSIBUTH TTPOOJIEMH, SIKi
BUHUKAIOTH y 3a3HAYEHIN MisJIbHOCTI, MOPIBHATU YKPAIHCHKI MiXOAN iX BUKO-
PUCTaHHA 3 MIKHAPOJHUMU CTAaHAAPTAMU Ta JOCBIJIOM; HA OCHOBI TIPOBEIEHOTO
aHamizy chopMyJIOBaTH BUCHOBKH i MPOIIO3HILIi MIOA0 BAOCKOHATIEHHS POOOTH
3 uGpoBUMU TOKA3aMU Ta PO3BUTKY IU(POBOI KPUMIHATICTUKH.

Marepiaiu Ta MeTOaU

JlocmiiskeH s TeHIeH il PO3BUTKY 1TU(POBOI KPUMIHATICTUKY, 30KpeMa BU3HA-
YeHHs BUKJIMKIB Ta NEPCIEeKTUBHUX HAIPSIMIB 11 PO3BUTKY, IPOBEJEHO ILJISIXOM
3aCTOCYBaHHSA HU3KU 3aTaTbHOHAYKOBUX Ta CHEIiaJbHUX METO/IB HAYKOBOTO
nonryky. OCHOBOIO METOJIOJIOTIT IPOITOHOBAHOTO JIOCTIKEHHS CTaB JiaJeKTHY-
HUI MeToJ] HayKOBOTO I3HAHHS, KU JaB MOMKJIMBICTb yCeOIYHO OIMpaIfioBaTH
npobIeMH, 3 SKUMU CTUKAIOTHCS OPraHu KPUMIHAIBHOL I0CTUI i 9ac poOboTH
3 MUPPOBUMHU CJTi/ITaMU KPUMIHATIBHOTO TIPABOIIOPYIIIEHHS, a TAKOK BUKOPUCTAHHS
1uGPOBUX TPHUCTPOIB Ta CydyaCHUX TEXHOJIOTIi, 3a0€3MeYNBIIN MOKIUBICTH
KOMILJIEKCHOTO aHaJIi3y BiAMOBIIHKX IIPOLECIB 3a YMOB ry1obanbHOI 1udpoBisailii
CYCHIJIBCTBA Ta 3 YpaxyBaHHSM ITOCTIITHOI 3MIHHOCTI JIOCJII/IPKyBaHUX TTPOIIECIB.
ITiz yac nmpoBeseHHs HOCIKEHHST aBTOPKA BUXO/IMJIA TAaKOXK i3 paHilie oOrpyH-
TOBAHOTO HEI0 PO3yMiHHS MU(POBUX CHIIB K JAHUX, 10 3aJUMAIOTHC Y (-
POBOMY TIPOCTOPI B Pe3YJIbTaTi BUKOPUCTAHHS ITM(MPOBUX IMPUCTPOIB, TEXHOJIOTI
ta indopmartiitaux mepex [8, ¢. 75].
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[IponnoHoBaHe JOCHIIKEHHSI € CTPYKTYPOBaHUM Ta TocaifioBHUM. Ha nepriomy
erari OyJI0 3aCTOCOBAaHO 3araJIbHOHAYKOBHIT METO/ CUCTEMHOTO aHaJIi3y, 10 [03-
BOJIMJIO JIOCTIINTY 3arajibHi 3aKOHOMIPHOCTI CTAaHOBJIEHHS 11 PO3BUTKY 1] POBOI
KPUMIHJIICTUKY SIK HAIIPSIMY KPUMIHATICTUYHOTO 3HAHHS. 30KpeMa, ITPoaHasi3o-
BaHO HAYKOBI TIpalli MPOBIHUX YKPATHCHKHUX Ta 3apYOisKHUX BYEHUX, CEPEL TKUX
poboru B. M. IlleBuyka, B. IO. [llemitbka, K. B. Jlaturr ta iHmmx, 1Mo 1an0o MOXK-
JIUBICTH C(HOPMYJIOBATH TEOPETUKO-METOOJOTIYHY OCHOBY 11HOTO AOCIIKEHHS.
3 MeToI0 3’SCyBaHHSI CY4YaCHOTO CTaHy HOPMATHMBHO-IIPABOBOTO PEryJIIOBaHHS
1poOBUX 0Ka3iB B YKpaiHi OyJI0 3acTOCOBaHO (hOPMATbHO-IOPUANIHUAN METO/I,
3a JIOTIOMOIOIO SIKOTO 3/1ifiCHeHO BHMBUYEHHS YMHHOTO 3aKOHOJ[ABCTBA YKpaiHW,
30KpeMa 10J10keHb KpuMiHAIbHOTO MPOoIlecyalbHOTO KOJEKCY YKpaiHU, 3aKOHIB
Vipainu «IIpo enekTpoHHI JOKYMEHTH Ta eJIeKTPOHHUN JOKYMeHT0o00ir», «IIpo
indopmarnio», «IIpo s3axuct indopmarii B inbopmaliiiHo-KOMyHIKaI[IHHUX
CUCTEeMax», a TAKOXK MIKHAPOIHNUX HOPMATUBHUX aKTiB, TaKMX AK KoHBeHIIis 11po
KibepsmounnHicTh, KepiBai npuanunu Pagu €Bpomnu mog0 eJIeKTPOHHUX JT0Ka3iB.
[{e 103BOJINIO BCTAHOBUTH OCHOBHI MPOTAJUHU 1 CyIIEPEYHOCTI y PeryJaioBaHHI
po6otu 3 1udpoBUMHK J0KazaMu. EMIipuuHy 6asy MOCJiIKEHHS CTAaHOBJISATH
MaTepiaju CJiI401 Ta CyJ0BOI MPAKTUKU, 30KpeMa PillleHHs CY/iB MO0 JOIy-
CTUMOCTI TIU(POBUX TOKA3IB Y KPUMIHAIBHOMY TTPOBA/PKEHHI, @ TAKOXK MPUKIAIN
BITUM3HSHOTO Ta MI>KHAPO/IHOTO BUKOPUCTAHHS IM(POBUX JIOKA3IB Ta Cy4aCHUX
TEeXHOJIOTIN Yy KPUMIHAJbHOMY IPOBA/I)KEHHI, B TOMY UYKCJ1 3 METOI0 JJOKyMeH-
TyBaHHS BOEHHUX 3JIOUMHIB, BAMHEHNX YHACJIJIOK BiliChKOBOI arpecii pd nmportun
YKpainu.

[t oOTpUMaHHS HOBUX HAYKOBUX Pe3YJIBTaTiB, 1110 CTOCYIOThCS TPAKTUYHOIO 3aCTO-
CYBaHHS Cy4yacHUX IUMPOBUX TEXHOJIOTIH, TaKUX 5K MMTYYHUH iHTEJIEKT, Ja3epHe
3D-ckanyBantst, OSINT-TexHoJIOTI Ta BUKOPUCTAHHS OE3MIJIOTHUX JITaJIbHUX
armaparis, OyB 3aCTOCOBaHMI METOJI aHaJI3y MPaKTUYHUX KeHCiB. AHaJi3yBasmcs
KOHKPETHI CUTYaIlil, B IKUX 3a3HAUY€HI TeXHOJIOTi1 TPOJIEMOHCTPYBAM CBOIO edhek-
TUBHICTD JIJI BUSIBJIEHHS, (piKcallii, aHami3y i OIliHKY J0Ka30Boi iHdopMmaitii. Takosk
Ba)KJTMBY POJIb Y IOCTI/DKEHHI BiJlirpaB MeTOJ] cucTeMaTu3allii indgopmartii, 1o
J1aJI0 3MOTY BUOKPEMUTH OCHOBHI TE€H/IEHI[1 PO3BUTKY U(PPOBOI KPUMIHAICTUKHY,
chopMyJTIOBATH KJIFOYOBI MPOOJIEMH Ta MEPCHEKTUBHI HAPSMK PO3BUTKY. Jluist
3abe3TedeHHsT HayKOBOI HOBM3HU i OOTPYHTOBAHOCTI PE3YJIBTATiB BUKOPUCTAHO
CUHTE3 Ta y3araJbHeHHsI OTPUMAHUX TEOPETUYHUX 1 TTPAKTUYHUX JaHUX.

Teopernury 6a3y MOCTIKEHHS CTAHOBUJIN TOJOKEHHS 3arajbHOI TeOpii Kpu-
MIHAJTICTUKY, BYEHHS TIPO CJIIM BUMHEHHS KPUMIHAJIBHOTO MPABONOPYIICHHS,
a TaKOJK IIPOIIEC CJIIIOYTBOPEHHS, BUEHHS ITPO BUSIBJIeHHS, (hiKcallilo, BUTyYeHHs,
JIOCJIIKeHHSI Ta BUKOPUCTAHHA /10Ka3iB MMPU PO3CJiJlyBaHHI KPUMiHAJIbHUX
MIPaBOIIOPYIIIEHb.
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OT:xe, KOMILJIEKCHE 3aCTOCYBAaHHSI HaBEJIEHUX METO/iB /1aJi0 3MOTY OTpUMATH
00’eKTHBHI I HAYKOBO OOTPYHTOBaHi Pe3yJbTaTH, sIKi MAlOTh K TEOPETUUHY,
TaK 1 MPaKTUYHY IIHHICTH /i1 KPUMIHATICTUYHOI HAyKU Ta isJIbHOCTI OPraHiB
KPUMiHAJIbHOI IOCTUIlIi. BuKkopucTani y 1ociizkeHHi miXoau ClpusiioTh hopmy-
BAHHIO PEKOMEH/IAIlii 1Mo/10 e)eKTUBHOTO 3aCTOCYBAaHHS ITU(PPOBUX TEXHOJOTIN
y KpUMiHAJTbHOMY MPOBA/KEHHI, 3a06€311eUyI0ur BUCOKY SIKICTh IIPOIECY PO3-
CJTIIyBaHHS i Cy/IOBOTO POBIJISIY BiAIOBIHO /10 CyYaCHUX BUKJIMKIB Ta MOTPeO
1npoBOi eNoXN.

PesysbraTit T2 0OrOBOpEHHS

Iugposi doxasu é KpuminanrvHomy nposaolicenti ma ix enaue Ha gopmy-
eanns yuppoeoi Kkpuminaiicmuxu

HanzBuyaitHo BaXKJIMBOIO YaCTHHOIO PO3BUTKY OY/Ib-sIKOT HAYKH, HABYAIbHOI
JACITUATITIIHA Ta MPAKTUYHOI JIISJIBHOCTI € YIOCKOHAJIEHHS iX TePMiHOJIOTTUHOTO
armapaTy 3 MeTOr0 3a0e3IedeHHsT YiTKOCTI, ICHOCTI Ta OJIHO3HAYHOCTI y TIpoIieci
3actocyBanHs. OcobanBOI aKTyaIbHOCTI 11€ TUTaHHS HaOYBAE€ CHOTOMHI, KON
BUKOPHUCTAHHSI Cy4YaCHUX TEXHOJIOTIM iICTOTHO 3MIHIOE XapaKTep CJi/liB KPUMi-
HAJIbHUX MTPABOTOPYIIIEHb Ta CTBOPIOE HOBI BUKJIMKU TePe]l HAyKOIO 1 MPaKTUKOIO.

Heo6xiH0 3BepHYTH yBary, M0 0SBy HU(POBOI KPUMIHAIICTUKY BYEH] 110B’ I3y~
10Th 111 3 mepiogom 1970—1980-x pp., TOOTO YacoM, KON BUHUKJIM TIEPCOHAIbHI
KOMIT'IOTepU Ta 3'IBUJIMCS TPl BiJOMOCTI IIPO 3J104MHU B 1M(DPOBiil cdepi.
I[Tpore y Toii yac ocHoBHa yBara Oysa chokycoBaHa Ha KibepaTakax Ta BUTOKY
nanux [9, c. 142]. ¥V 38’43Ky 3 1IuM y HAayKOBil JliTepaTypi TaKOK 3yCTPIUa€ThCS
TaKU TepMiH, K «KOMIT I0TepHa KPUMiHATICTUKAY.

AxTrBHe nomupeHHs iHhOPMaliiHUX TeXHOJIOTIN Ta KOPUCTYBAHHS IU(PPOBUMHU
IPUCTPOSIMU Ta PECypCaMy MPUBEJIO 10 BUHUKHEHHST 0COOJIMBOTO BULY CJIiJIiB,
SIKI BAHUKAIOTh YHACJI/IOK TaKOl JisIJIbHOCTI, — IU(POBUX, 3HAUHO PO3ITUPUBIIN
cepy 3actocyBanHs 1TU(bPOBOI KPUMIHATICTUKYA, OXOUBIIN HE JIUIIE PO3CJIi-
JyBaHHsI KiOepa/JIourHiB, a il aHani3 Oyab-saKoi nudposoi iHdopmailii, 1110 MoKe
6yTH BUKOpPUCTaHA SIK JI0Ka3 y KPUMiHAJIBHOMY TpoBa/ukeHHi. Ha 1iboMy erarri
PO3BUTKY KPUMIHATICTUKU BUYEHI Ta MPAKTUKU MTOYATU 3BEPTATH yBary Ha 1ud-
POBi cutign, TOOTO Ti, IKi BUHUKAIOTh y Pe3yJibTaTi AisiIbHOCTI Jiojiell y nudpo-
BOMY ITPOCTOPi, 30kpema: Aani IP-axpecu; icTopito momryky BebOpaysepa; Kel Ta
(aiinm cookies; TOBIIOMIIEHHST, ay/io- Ta Bifleo3anmucu y COIMiaTbHUX MepesKax,
MeceHJ/Kepax, XMapHUX CXOBHUINAX, MU(GPOBUX HOCIAX; eJTeKTPOHHI dailan;
BeOcTOpinkyu; MeTazani Tomo. Ha cborogni BOHM € BUXIJHUMU JaHUMU IIPU
PO3CJIilyBaHHI KPUMIHAJIBHUX TTPABONOPYIIEHb Ta MiCJs BiIIIOBIIHOTO MPOIECy
BUSIBJIEHHS, (biKcallil, BUIyYEHHS T1i/] 4ac 3IiiiCHEHHS MpoIlecyaabHIX Aiil HaOy-
BalOTh cTaTyCy A0KasiB. OqHaK MOTPIOHO 3ayBakKUTH, 110 HABKOJIO TAaKOTO BULY
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JIOKa3iB BiZIOYBa€ThCsT OaraTo AWCKYCiil, 3yMOBJIEHUX BiZICYTHICTIO 1X YiTKOTO HOP-
MaTUBHO-TIPABOBOIO PEryJIIOBaHHS, 30KPeMa, 100 iX TTOHATTS, CYTHOCTI, MiCIId
y CTPYKTYPi 10Ka30B0I iHGopMaliii, airoputMy poOOTH 3 HUMM IIiJl Yyac CJII4nX
(PO3ITYKOBUX), HETJIACHUX CJIigunx (PO3IIYKOBUIT) [ill, 3aX0/iB 3abe3medeHHs
KPUMiHAJIBHOTO TIPOBAJIKEHHSI, OOPaHHSI ONTUMAJIbHUX METO/IB Ta CIIOCOBIB iX
BUSBJIEHHS, (piKcallil Ta BUTYYEHHS.

Y HayKoBiii jiTepaTypi € pi3Hi MIX0AN 0 BU3HAYEHHSI TEPMiHA, SIKUM HE00-
XiIHO BU3HA4YaTH I0Ka3u y 1iucpoBiit (hopmi, 30KkpeMa, BUKOPUCTOBYIOTHCS TaKi,
K <1U(POBI TOKa3W», «KOMITIOTEPHI /laHi», «eJeKTpoHHI (1@ poBi) m0Ka3u»,
«eqekTponni mokasu». Hanpukman, I. K. Aneesa [10, c. 135], E. Kusyiip-
ka-Kosmosebka [11, c. 141], O. 1. Tapacumis, C. I. Mapxko Ta O. B. Psmko [12,
c. 161-162] aprymeHTyIOTh HEOOXiAHICTH BUKOPUCTAHHS TOHATTS «IH(POBi
nokasu». A.-M. 1O. Aureneniok [13], A. B. Marsiiiuyk [14]| BKUBaioTh MOHATTS
«esieKTponHi mokaszu», a O. B. Kaminnikos [15, ¢. 123] y cBoix poboTax axieH-
Ty€e yBary Ha ejekTpoHHuX (1ndpoBux) nokaszax. Ile BigOyBaeThCsi, 3 OXHOTO
GOKY, y 3B’I3Ky 3 THM, 1110 KpuMiHaabHUII TIpollecyaqbHuii KOJEKC YKpaiHu He
MICTUTh OKPEMOTO TTOHATTS TAKOTO JI0Ka3y, a 3 1HIIOr0 — HasSBHICTIO BiJIMIHHOC-
Tell y BUKOPUCTAHHI TEPMiHOJIOTIYHOTO arapary B Pi3HUX HOPMATUBHO-TIPABOBUX
aktax. Hanmpukiaz, Tocriogapebkuii mporecyanbunil Kojeke Ykpainu, [{usinbunii
nporecyaJpbHuil Kojseke Ta Kojeke aMiHiCTpaTUBHOTO CYJOYMHCTBA YKpaiHu
OTIePYIOTh TEPMIHOM <«€JIEKTPOHHUI JI0Ka3», BU3HAYAIOUU MOTO SIK OKpeMUil BUJL
noxkaziB. Tak, nanpuxiazu, cr. 100 [{uBisbHOTO MpOIleCyaTbHOTO KOMEKCY YKpa-
inm (a takox cT. 96 Tocrogapchkoro mporecyaabHOTO Kojekcy Ykpainu, ct. 99
Konexcy aamiHiCTPaTUBHOTO CYyZIOUMHCTBA YKpaiHUW) BU3HAYAE, 1O €JIEKTPO-
HHUMU JI0Ka3aMu € indopmallis B esleKTpoHHil (1 posiii) ¢opmi, 110 MiCTUTD
MaHi po 0OCTaBWHM, IO MafOTh 3HAYEHHS JIJISI CIIPaBH, 30KpeMa, eJeKTPOHHI
MOKyMeHTH (B TOMY YHCJI TEKCTOBI JIOKYMEHTH, Tpadiuni 306paskeHHs, MIaHN,
dororpadii, Bizeo- Ta 3ByKo3ammcu ToIIo), BebcaiiTi (CTOPiHKM), TEKCTOBI,
MYJIBTUME/IIIHI Ta TOJ0COBI TOBIIOMJIEHHS, MeTaaHi, 6a3u JaHUX Ta iHIm JaHi
B eJieKTpoHHi# hopmi. Taki maHi MoKy Th 30epiraTics, 30Kpema, Ha IOPTaTUBHIX
npucTposix (Kaprax mam’siti, MOOLIbHUX TejeOoHaX TOIIO), CepBepax, CUCTeMax
PE3ePBHOTO KOIMIOBAHHS, iHIIMX MICIIX 30€PEsKEHHS TAHUX B €JIEKTPOHHIiT (hopmi
(B Tomy uucii B Mepeski «IntepreTs) [16]. KonBeHitist 1po KibGep3ounHHICTb, sTKa
Oyuna patudikoBana 7 Bepects 2005 p., Takox BigoMa sIK Bygarneritchbka KOHBEH-
uist (Budapest Convention, ETS No. 185), BikuBae TepMiH «KOMITIOTEPHI JaHi»,
Mo3HaYar0Yn HUM Oy/b-sIKe TpecTaBaeHHs (akTiB, iHGopmariii abo KOHIIETIIIiit
y dopmi, ika € IpUAaTHOIO st 0OPOOKK B KOMIT'IOTEPHIiil crCTeMi, BKIIOYa0Yn
mporpamy, sika € MPUAATHOIO JJsl TOTO, 1100 CIPUYMHUTH BUKOHAHHS MEBHOI
dynk1ii kom'oreproio cucremoio (1. b cr. 1) [17]. BiacytHicTh eautoro tep-
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MIHOJIOTIYHOT'O arapary sIK y Haylli, Tak i B 3aKOHO/IaBCTBI IIPU3BOAUTH /10 YTBO-
pPeHHS KOJIi3iii y HOpPMAaTHBHOMY PeryJiioBaHHi, YCKJIQIHIOE ITPaBO3aCTOCYBAHHS
Ta CTBOPIOE MOKJIMBOCTI [IJIs1 3JI0BKMBAHb SIK 31 CTOPOHM OOBUHYBAau€HHsI, TaK
i ctoponu 3axucTy. KpiM TOTO, Cyi KPpUMiHATbHOI IOPUCAUKINT YKPaIHU TaKOK
IHOZII YXBaTIOIOTh TTPOTHUJIEKHI PIillIeHHs 1070 BU3HAHHS 1T1(POBOi iHdopmarrii
JIONYCTUMUM JIOKAa30M 32 TUX caMuX ymoB. [IpuunHamu HeBU3HAHHS CyJI0M
JIOTIYCTUMUMM JIoKazaMu 1ugpoBoi indopmaltii € HaaHHs cyay Komii mudpoBoi
iHdopmallii, a He OpUTiHATY; TPOBE/IEHHS HETJIACHUX CJiAYuX (PO3IIYKOBUX)
miit Ta orpuMmanHs 1rdpoBoi iHGopmMallii 6e3 JOpyUYEHHS Ha Te CJIiAYO0ro, Mpo-
Kypopa i 6e3 yXBaJii CJIYOr0 Cy/UIi; HEBIIKPUTTS CTOPOHI 3aXUCTY JOPyYEHHS
Ha TIPOBE/IEHHST HeTJTaCHUX CJiiunX (PO3NIYKOBUX) [IiH; BIICYTHICTh TIpoIlecy-
AJTbHOTO O(OPMIIEHHS PIllleHHs CJII90r0 abo MPOKypopa Mpo 3aJydeHHs 10
MPOBE/IEHHST HETJIACHUX CJIAUnX (PO3IIYKOBUX) /il «iHIIOI ocobu» Ta iH. [11,
c. 141]. Tomy akTyaJbHUM MUTAHHSIM CHOTOJEHHS € HEOOXIHICTD YI0CKOHAICHHST
YUHHOTO 3aKOHO/ABCTBA YKPaiHM MO0 BUKOPUCTAHHS 1UdpoBoi indopmarrii
IIJIIXOM BIPOB/IXKEHHSI €/IMHOTO TEPMIHOJIOTTYHOTO anapary. Ha namr norssn,
TepMiH «1MdPOBUIi [0Ka3» € OLIbII aJalTOBAaHUM /10 PO3BUTKY iH(GOPMAILIHHNX
TEeXHOJIOTI, 1110 /IJa€ 3MOTY BKJIIOUYATH HOBI (hopMaTH Ta JKepeJia J0Ka3iB, SIKi
MOJKYTb CTaTH BaXKJIUBUMHU B MaiilOyTHbOMY. KpiMm TOTO, B 3apyOisKHUX HAYKOBUX
poborax it BUSHaUeHHsI II(POBOTO J0Ka3y TaKOK BUKOPUCTOBYETHCS TEPMiH
«digital evidence», 10 hakTHYHO i MOKHA MEPEKIACTH K <«IHM(MPOBUI TOKa3»
[18, c. 312]. Yuidikais BiATOBIAHOTO TEPMIHOJIOTIYHOTO amapaTy € BasKJINBOIO
nepeyMoBoio epeKTUBHOCTI 3/IHCHEHHS TOCYZI0BOTO PO3CiTyBaHHS Ta CY/I0BOTO
POSIJISAY B IiIoMy Ta cTaHe 6a3010 /IS MOIIYKY PillleHb 00 0COOJNBOCTE
BUSBJICHHS, BUJIYUEHHS Ta JOCTIPKEHHS TaKUX JI0Ka3iB.

BaxxnmBum enemenTOM TIpeiMeTa KpUMiHATICTUKY, 30KpeMa U@ poBoi, € TTporiecu
30MpaHHsl, OCIPKEHHs, OIIHKN Ta BUKOpUcTanHs nokasis [19, c. 6]. Iludposi
JIOKa3¥ CTOPOHOI0 OOBMHYBAY€HHS MOXKYTh OyTH OTPMMaHi B pe3yJibrari Mmpo-
BeJIEHHST OOIIYKY, OTJISILY, 3HSTTS MMOKa3aHb TEXHIYHUX MPHUJIAIiB Ta TEXHIYHUX
3aco0iB, 1110 MaioTh (YHKII (OTO-, KIHO3IOMKH, Bigeosanucy, yu 3acobis ¢oto-,
KiHO3MIOMKH, Bijieo3anucy, 3HATTA iHdopMallil 3 eJeKTPOHHUX iH(DOpMAIIHHUX
cucTeM, 3HATTS iHpOpMaIlil 3 eJeKTPOHHUX KOMYHIKAIIHHUX MepeX, yCTaHOB-
JIEHHST MiCIIe3HAXO/KEHHST PalioeJIeKTPOHHOTO 3ac00y, a TaKOK THMYACOBOTO
JIOCTYIIY /10 pedyell Ta MoKyMeHTiB. [IpoTe TpaauiiiiHi miaAXoau 10 BUABJIEHHS,
(ikcarii Ta BUIy4eHHS CJIiIiB KPpUMIHAJBHUX TTPABOTIOPYIEHD (TPACOJIOTTUHUX
CJTiiB, CIifiB 3acTocyBaHHS BorHemaabHOI 30poi, caigis JJHK, caixis migpo-
GJIEHHSI TEKCTOBUX JIOKYMEHTIB TOIIO) He MOKYTh OYyTH 3aCTOCOBaHi JI0 IU(POBUX
caigiB. Taki caign moTpebyoTh 0COOIMBUX CIIOCOOGIB Ta METOAIB POOOTH 3 HIUMH,
3YMOBJIEHUX OCOOJIMBOCTSIMEM Me€XaHi3My yTBOPEHHsI, crienndikoio 30epiranms,
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MOXKJIUBICTIO 3MIHU 3MICTy Ta 3HUIIEHHS (B TOMY YMCJiI AMCTAHIIINHO) TOIIO.
3okpeMa, Ha BIIMIHY Bijl TPAJUIIHUX O0Ka3iB (MaepoBuX JOKYMEHTIB, MaTe-
piasbHIX 00’€KTIB, HAIIPHUKJIA/, 30pOi, TPAHCIIOPTHUX 3ac00iB, MEBHUX PEYOBUH),
XapaKTePUCTUKK Ta IMIPOCTOPOBI MekKi AKMX MU 3BUKJIM OaunTH, U(MPOBI JOKA3H
MalOTh 1HIILY IPUPOY 1 BUPI3HAIOTHCA TAKMMU XapaKTePUCTUKAMU: eJIeKTPOHHUI
JOKYMEHT He MOjKe icHyBaTu 6e3 Hocis indopmaiii (nmpu 1poMy HabyBarTh
3HaUYeHHd iieHTHdiKaIiiiHi 03HaKu HocisA iH(opMmallii (30kpemMa HaliMeHyBaHHS
TUITY, MAPKU MOjIeJIi, iHANBIyaJbHOTO MAITMHHOTO HOCiS, HA SIKOMY 3allMCaHUN
JIOKYMEHT)); BOHM MOKYTb OyTH 3MiHEHi, OMIKO/KeHI abo 3HMUIIEH] B Tporieci
eKCITyaTallii IpucTpoio KOPUCTYBayeM UM 11/l BIJAUBOM (hi3MUYHUX UMHHUKIB
(BUCOKHUI piBeHb BOJIOTOCTI, BUCOKA TeMIlepaTypa, eJIeKTPOMarHiTHI BUIIPOMIHIO-
Bams toio) [20, c. 6-7]. Taki gokazu MOXyTb OyTH OTPUMAHI 32 JOMOMOTOI0
€JIEKTPOHHUX MTPUCTPOIB, KOMIT IOTEPHUX HOCIIB iH(OpMallii, a TaKOK KOMIT I0Tep-
HUX Mepex, Yy TOMY YucJi yepe3 Mepexy «[HrtepHer». BoHu cTaloTh 1OCTYITHUMA
JUTSL CIIPUITHATTS JIFOMHOIO TiC/IsT 06pob/IeHHS 3ac00aMU KOMITIOTEPHOT TEXHIKH
[15, c. 125]. [ mudpoBux M0Ka3iB TaKOK XapaKTepHa TaKa BJIACTHUBICTD, SIK
MOJKJIMBICTh KOIiIOBaHHA 6e3 BTpaTu iH(GOPMAIiiHOI HIHHOCTI, IO CYTTEBO
BiZIpi3HAE 1X BiJl TpaAMIiHUX MoKa3iB. [IpoTe 11e cTBOpIOE SIK TlepeBaru, Tak
1 PU3UKU, OCKIJIBKY 1€l TPOoIleC iX KOIMIOBAHHA MOKe CYIIPOBO/IKYBATHUCS 3Mi-
HaMW, SIKi YCKJIAHIOIOTh BCTAHOBJIEHHS aBTEHTUYHOCTI. Y 3B’SI3KY 3 1M, HAIIPU-
KJIJT, TIPY KOTHIOBAaHHI iH(OpMAIlii 3 KOMITIOTEPY Ti03PIOBAHOI OCOOM BaKJIUBIM
€ BUKOPHUCTAHHSI CIIEI[ali30BaHOr0 00JIa[HAHHS, sIKe 3a0e311euy€ aBTeHTHYHICTD
oTpUMaHuX AaHux, a He USB-duenHakonuiysaya un iHINUX MoAiOHUX 3ac0biB.

Y HayKOBWX JIKepeJiax aKIEeHTYEThCST yBara Ha iHImx mpobsemax poboTH 3 mudg-
POBUMMU JIOKa3aMU: HEOOXiHOCTI IIOCTIHHOrO MiABUIeHHs KBaidikalii ciqumx
1 MPOKYPOPIB 1IOJI0 TEXHIYHUX aCIeKTiB IU(POBUX /I0KA31B; HA/IAaHHI PEKOMeH 1a-
Iiii 1110710 TIePEeBIPKU CIPABKHOCTI €JIEKTPOHHUX JIUCTIB; MepeBipIli J0CTOBIPHOCTI
PO3APYKIBOK iH(OpMaIlii 3 KOMITIOTEPa, MOSICHEHHI MOHATh «OPUTIHATY, <KOIisT»
i «aybaikar» 1mudpoBoi indopmariii; opMyBaHHI aITOPUTMY BCTAHOBJIEHHS
aBTeHTUYHOCTI M poBux (oto3niMkiB Ta iH. [10, c. 40—-41]. Tomy akTyanspHuM
NUTAHHAM Ha CbOTOJHI € HeOOXiJHICTh po3pOBIEHHS HAYKOBUX PEKOMEH/alliil
11010 PoOOTH 3 OKPEMUMHU BUAMK IN(MPOBUX J0KA3iB, POIECYATBHOTO 0(OPM-
JIEHHSI BUSIBJIEHUX IM(PPOBUX CJIi/IIB KPUMIiHATBHOTO TIPABOMIOPYIIEHHST; HeoOXiji-
HOCTI 3a0e3MeueH st MiJICHOCTI Ta aBTEHTUYHOCTI 1IN(POBUX MOKA3iB MIISIXOM
3aCTOCYBaHHS CyYaCHUX METO/IiB 3aXUCTy iHdopMaliii.

Cyuacni Hayxo60-mexHiuni 3acoou ma mexnonozii 6 uupposii Kpumi-
Haaicmuyi

3HavyHy AOMOMOTY B 30MpaHHi, JOCIIKEHHI Ta OIMIHIN JOKa3iB y KPUMiHAIb-
HOMY TIPOBAKEHHI Ha/Jal0Th Cy4acHI HayKOBO-TEXHIYHi 3acOOM Ta TEXHOJIO-
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rii. Oco6uBYy yBary ocTaHHIM YacoM HPUBEpTAE ITyuHuii inTenexr. Moro
3aCTOCYBaHHS MPHU PO3CJiyBaHHI KPUMIHATBHUX TPABOTIOPYIIEHb MOKe OyTH
KOPHCHUM y 6arathOxX acliekTax, 30KpeMa: aHaJli3 CyIyTHUKOBUX 3HIMKIiB, Bijeo-,
¢oto- Ta aymiomarepiamiB, colialbHUX MepesK, JaHUX 3 MEeIUYHUX 3aKJIaiB,
TeKCTOBOI iHGopMartii, posmisaaBatts obanaus [21, c¢. 511-512]. Hampuxaz,
Bukopuctanus texHosorii Clearview Al mae MOXIMBICTD 3MIHCHIOBATH MOIIYK
Ta izentudikaiio oci6 3a 06andysM. 30Kpema, 3a i JOIOMOTOIO 3/1iICHIOETHCS
imenTudikaiis 3SHUKIMX Ge3BiCTi JII0AeH, BiliChKOBUX 3JI0YMHILB, i1eHTHdIKAIlis
rpoMajisiH Ha GJIOKIIOCTAaX TOIIO, MIJISIXOM HMOPIBHSIHHS BiAMOBIIHUX 300paskeHb
3 6a3o10, sika chopMoOBaHa Ha OCHOBI 310paHUX 3araJbHOJOCTYITHUX 300pasKeHb
3 BeOpecypciB. TakoX MITYIHUI iHTEJEKT BUKOPUCTOBYETHCS 3 METOIO TIOTIepe-
JUKEHHSI KpUMIHAJIbHUX ITPABOIIOPYIIEHDb 3 BUKOPUCTAHHAM 1HTEJIeKTyaJIbHUX CUC-
TeM Oe3IeKH 3 PI3HUMU TPUCTPOsIMU (HaTunkamu) 360py iHdopmaitii [22, c. 176].

JlocBi/l BUKOPUCTAHHS IMITYYHOTO 1HTEJIEKTY TaKOK IMPUTaMaHHUN Cy/lOBill ekc-
neptusi. Hanpuxsazn, y 38’3Ky 3 TuUM, 110 /Jisl TIPOBE/IEHHST TTOPTPETHOI eKC-
HepTU3n iHOAI HaJaloTh HE J0CTaTHHO YiTKi, He sKicHi (oTo300paskeHHss abo
dhorozobpakeHHsT 3 PisHUX paKypciB (300pakeHHsT 06JUYYS ITiL03PIOBAHOTO,
sike 3ahiKCOBAHO 32 JOTIOMOTOIO BiIEOCTIOCTEPEKEHHS ), HAOYBAE aKTyaJbHOCTI
BUKOPUCTAHHA IITYYHOTO IHTEJEeKTY Tijl 4ac BIANOBIHUX AOCTikeHb. B Ykpa-
iHi BHEpIIe 10 TIPoIecy TaKOTo AOCIKEHHS JOJYUYUIN MTYYHUN THTeJTeKT i
yac TPOBeJIEHHS TIOPTPETHOI eKCcIepTu3n B KUiBChbKOMY HAyKOBO-ZOCTiTHOMY
IHCTUTYTI CYZOBUX €KCIIePTH3 3 BU3HAYeHHsS ocobu 3arubioro Iepost Ykpainu
Oumnexcanznpa MartieBcbKoTo y crpaBi 32 (paKTOM PO3CTPLJYy POCisSIHAMU YKpaiH-
CHKOTO BiiiCbKOBOCY:KO0BIIsE. Ha BUpillieHHsT eKCIiepTiB BUHOCUJIOCST TTUTAHHS
imenTudikamii ocobu 3arnbI0ro yKpaiHChKOIo BiiiCbKOBOTO, K1l OyB Ha Bije-
ozamci. Maxisusym KH/ICE 6ys0 Hagano Bigeosamnuc mozii 3 mepesxi «IHTep-
HET», a TAKOK MOPIBHSIbHI 3pa3ku — (hOTO 0cid, sIKi, Ha yMKY ITPaBOOXOPOHIIIB,
Morsin OyTi Ha Bigeo. CKIaAHICTD TOJIATAMA B HU3bKIH SIKOCTI TOCTIIKYBaHOTO
Bi/leo3aIncy Ta HEYiTKOMY 300pasKeHHi CTOM-KaJpiB, SIKi BUIIJISIN €KCIIEPTH.
¥ pesyabrati poBesieroro nocaijkenns exkcrieptu KH/[ICE miaTBepanam, 1o
YKpaiHChKUM BilicbKOBUM Ha Bifgeo 0y MariieBcbkuii Osexcanap. ITorpioHo
3BEPHYTH yBary, 10 MITYYHUU 1HTEJEKT 111/l 4ac JAOCTiKeHHS BUKOPUCTOBYBAaBCS
SIK JIOTTOMIKHI# 3acib Ta He miaMiHSB pOOOTY CYyZIOBOTO €KCIepTa.

CydacHi TexHOJIOTiI, SIKi 3aCHOBaHI Ha MITYYHOMY iHTEJEKTi, AiliCHO, 3aTHI
mepeBipsaATH 3HAYHUN 00csr iHdopmarllii 3a KOPOTKi MPOMIKKHU dacy, edek-
TUBHO 0Opo0IsATH iH(pOPMAILiI0 3 PI3HUX JKEPe 3 ypaxyBaHHSAM KOHKPETHUX
3aIUTIB, IPOTHO3YBaTH PU3UKHU Ta 3arPO3U, MO 3HAYHO IOJIETIIYE 3/IIHCHEHHS
npodeciitHoi AiSabHOCTI OpraHiB KpUMiHAJAbHOI focTuUIlii. BogHouac e moxe
CTBOPUTH MPOoGIeME 3 KOH(DIAEHIIIHHICTIO, 6e3MeK00 Ta HaiHICTIO OTPUMaHNX
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JMaHWX Ta iH., IO MOTPeOye BiAMOBIAHOTO TPABOBOTO PETYIIOBAHHS Ha MijKHa-
POZIHOMY PiBHI Ta BIPOBA/KEHHST e(heKTUBHUX MEXaHi3MiB KOHTPOJIIO 3a HOro
BUKOPHUCTAHHSIM.

3HAYHO PO3IMIMPUIO0 MOKIMBOCTI s (pikcarlii 06CTaHOBKM MiCIs TOJil BUKO-
puctanis 6e3MiIOTHUX aBiaiiHux KoMiiekciB. OcoOMMBOI aKTyaTbHOCTI 11i
TeXHOJIOTIi Haby/IM y cydacHMX ymMoBax BoeHHUX fiil. Tak, B Ykpaini BIIJIA
VCIIIIIHO BKe BUKOPUCTOBYIOTHCA /I (piKcallii TaKUX MOPYIIeHb. 3a JI0II0OMOT0I0
BILJTA 6ysio Ha BUCOKOMY PiBHI i leTaibHO 3a(hiKCOBAHO YUCJIEHH] PyIHYBaHHS
i hakTH MOpYIIIEHb 3aKOHIB Ta 3BMYaiB BiliHu B M. XapkoBi. OTpumani ¢hoTto Tta
BiJIeO ZIal0Th 3MOTY JeTaJbHO BiATBOPUTU OOCTAHOBKY MicCIisl MOJiN, BUSBUTH
Maciitabu pyifHyBaHb Ta CJIiM BYMHEHHS KPUMIiHAJIBHUX IpaBonopyiieHb. 11i
MaTepiau TaKOXK € BasKJUBOIO YaCTUHOO JOKAa30BOI Oa3u.

Bukopucranns naseprnoro 3D-ckaHepy, SIK 104aTKOBOTrO crioco0y (ikcartii, 103-
BOJISIE 32 KiJIbKA TOJUH POOOTH OTPUMATH Pe3yJsbrar y BUT/IsAM 3D-momer Bif-
noBizHOTO 00’€KTa (OYAMHKY, TPAHCTIOPTHOTO 3aco0y Toto). Ile mae 3mory 3 ycix
GOKIB OTJISTHYTH MicIle KPUMiHATBHOTO TIPABOIOPYIIEHHS 1 3p0OUTH BCi HE0OXiIHi
JUUIA PO3CJIIyBAaHHS 3aMipU 3 BEJIMKOIO TOUHICTIO. Ha choroHi 11e BKpaii BasKJINBO
MIPU PO3CJIiIyBaHHI COTeHb BilicbKOBUX TpaBomnopynienb pd [23, c. 660]. Ilepe-
BaraMu Ii€i TEXHOJIOTII € BCOKA TOYHICTb, IOBHOTA iH(MOpPMaIlil, 3ab6e31eyeHHs
BUCOKOI SIKOCTI IpoBeieHHs (ikcallil mpoiecyaabHoil /i, 3abe3nedenns ii Hao4-
HOCTI Ta JOKYMEHTAJIbHOCTI, MOKJIMBICTb TIOIAQJIBIIIOTO PO3APYKYBAHHS OKPEMUX
NpeJMeTIB I8 BUKOPUCTAHHA 11/l Yyac 1HIIUX caigunx (po3uiykoBux) i |24,
c. 282-283]. Kpim Toro, mij yac neperssiry orpuManoi 3D-mozesi € MOKIUBICTD
JUTS 3MiHN MaciiTaly, paKypcy Ta JeTaiisallii OKpeMux AeTasieil, Mo [03BOJIsIE
BUSIBUTH HaBiTh HAMAPIOHIII eJleMeHTH MicIisl KPUMiHATBHOTO ITPABOIIOPYIIIEHHST,
SIKI MOKYTb 3aJUIITUTHCS HEITIOMIYeHUMU TIPU TPAJUIINHUX MeToax (ikcartii.

Buxopucmanns OSINT-mexnonoziii y KpumMinaivHOMy NPOBAONCEHHI: MONC-
aueocmi, npobdiemu ma nepcneKkmueu

OcobauBe Mmicite cepes iH(MOPMAIIHHUX TEXHOJOTIH, MO0 BUKOPUCTOBYIOTHCS
npu poscaigyBani, Takoxk 3aiiMae OSINT (Open Source Intelligence), 1o mo3-
BOJISIE OTIEPATUBHO OTPUMYBaTH iH(MOpPMaIlilo Mpo 06CTaBUHU KPUMiHATBHOTO
[IPABOIOPYIIEHHS, 0Cib, SIKi MPUUYETHI 0 WOT0 BYMHEHHS, a TaKOX e(eKTHBHO
poscaiiyBaTi 3704MHNA MikHapoaHoro xapakrepy. ITo cyri, OSINT — e 36ip
indopmarttii 3 Kepes, sKi € 3arajJbHOOCTYITHUMHU, 30KpeMa JI0 HUX HaJexKaTb
BebO-pecypcH, colliaibHi Mepeski, BIAKPUTI peecTpu Ta iHIm myOJaiYHO AOCTYIIHI
mkepena. Jlo OSINT-meroniB Hasmexarb: 30upanus iHdopMmariii (y Tomy dnci
3a dororpadisiMn) 3 BIIKPUTHUX TONTYKOBUX CUCTEM; aHAJi3 aKTUBHOCTI KOPUC-
TyBaya B COIIaJbHUX Mepexkax i Osorax, Ha opymax, iHIIUX BipTyaabHUX
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matdopmax; MoIyK BiIKPUTUX TIEPCOHATbHUX JJAHUX KOPUCTYBAUiB y COIiaJb-
HUX MeperkaxX, MeceH/[’KepaX; OTPUMaHHS TeOJIOKAIliNHUX JaHUX 32 J0MOMOT0I0
3araJbHOIOCTYITHUX pecypcis, Takux sk Google Maps ta in. [25, ¢. 164—165].
[Tpukmamom edbextuBHOTO 3acTocyBanugd OSINT-meToiB € crrpaBa TIpo se3epTup-
CTBO BiliChKOBOCIYKOOBIIS 3 Kpumy, /e KIO4OBUMM JIOKa3aMU CTaIl MaTepiasin,
3i6paHi 3 BIAKPUTHUX JZKEPeJI, BKIIOYHO i3 JaHUMH 13 COIIaIbHIX MEPEXK Ta eJieK-
TPOHHUMHU JI0OKyMeHTamu. Bepxosauii Cy/1 BU3HaB Taki J0Ka3u JOMYCTUMUMU Ta
BIZIXUJTB CIIPOOM CTOPOHM 3aXKCTy OCKAP;KUTH iX JOCTOBIpHIiCTH [26].

Onnak, He3Bakaioun Ha nepeBaru 3actocyBanHss OSINT-texHosoriii mpu pos-
CJTiIyBaHHI KPUMIHATBHUX TTPABOTIOPYIIIEHb, 30KpPeMa: MOKJINBICTh OTIEPATUBHOTO
oTpuMaHHs iHdopMarlii, BiACyTHICTh HEOOXITHOCTI OTPUMAHHS T03BOJIB YITOB-
HOBa)keHUX 0Ci6 (OCKiIbKY iH(GOPMAIIis € 3araJbHOLOCTYITHO), EKOHOMIYHICThH
y 3actocyBaHHi (He moTpebye BUKOPUCTAHHS CIIEI[iali30BaHOI0 TEXHIYHOTO
006JIaTHAHHST ), BOJHOYAC CYITPOBOIKYETHCS HI3KOIO TIpobeM. Tak, cepesl HayKoB-
IiB Ta MPAKTUKIB MPOJOBKYIOTHCS JAUCKYCII MO0 CaMOTO MOHATTS iH(popMartii
3 BIIKpUTHX JIKePeJT, TapaHTiii 3aKOHHOCTI 11 OTPUMaHHS 3 JIeIKUX 13 HUX, PI3HUX
BUJIIB TIPOTPaMHOTO 3abe3ledyeHHsT Ta CrocoOiB Oro BUKOPUCTAHHS, a TAKOK
pob6otu 3 orpumManoio iHdopMaliieo. [Ipu 11bOMY BYeHI aKIEHTYIOTh yBary, Iio
Ba)KJIMBOTO CKJIAJ0BOIO BUKOPUCTAHHS JJaHWX, OTpUMaHuXx 3a gormoMmoroo OSINT,
€ TIepCIeKTUBa 1X TO/aJIbIIIOr0 BUKOPUCTAHHS B cy/aX, 30KkpeMa B MixHapo-
HOMY KPHUMIHQJIBHOMY CY/i, i X04a ByKe Po3poOJIEHO HUBKY CTaHAApTIB s
I[bOTO, BUXO/STYM 3 MiKHAPOIHOTO JOCBILy Ta BikKe HaOyTOrO JOCBIAY BiTUM3HS-
HUX CIIEIiaicTiB, MePCIeKTUBHUM HAITPSIMOM JOCTi/PKeHHS Takoil iHopMartii
3aJIMIIAIOTHCS TUTaHHS Mpollecyasisaiii: 36ip, mepeBipka Ta OlliHKa OTPUMAHUX
daktnunnx ganux [27, c. 108]. Bognouac OSINT-texnomsorii Ha chOTOHI €
OJIHUM 13 HalNepCIeKTUBHIIINX HAIIPSIMIB PO3BUTKY 1U(POBOI KPUMiHATICTUKN
Ta MOTPeOYIOTh MOAATBIINX JOCTIKEHD 1 PO3POOIEHHS ONTUMATBHIX aJTOPUTMIB
pobOTH 3 BiIKpUTHUMK Oa3aMu JaHKX, 30KpeMa 3 OJAHOYACHUM BUKOPHUCTAHHSIM
MOKJIMBOCTEH IMITYYHOTO 1HTEJICKTY.

Ouinka yugposux 0oxasie y cyoi: npoodeMu ma WAAXU BUPTUEHHA

CyzmoBa mpakTvKa YKpaiHU IMOCTYHOBO BUPOOJISIE MiAXOAM A0 OIIHKK IHppO-
Bux nokaziB. Tak, cyans Bepxosuoro Cyxay y KacarnifiHomy KpuMiHaJIbHOMY
cyni Hania Credanis akieHTye yBary Ha TOMY, 11O CYAM IOBHUHHI IIepeBipsATH
IIJTICHICTD 1 aBTEHTUYHICTh 1MTU(POBUX TOKA3iB, 30KpeMa BPaxOBYBaTH [[ZKEPETIO
iX TOXO/KeHHA. BaknuBy poJib y 1IbOMY TIPOIeCi BiITPpalOTh MiKHAPO/IHI PEKO-
menmartii. Tak, Paga €Bpomnu pospobuia «KepiBHi MPUHITUIIN MIOA0 €TEKTPOHHIX
JI0Ka3iB», SIKUX MAIOTh JIOTPUMYBATUCS SIK TIPEJCTAaBHUKU OPTaHiB /10CYI0BOTO
po3cJlilyBaHHs, Tak i cy/ii. BoHu 1ai0Th 3MOTy BUBHAUUTH, YU OTPUMAHO /I0Ka3
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y 3aKOHHMI CI10Ci6, a TaKOK BCTAHOBUTU HOTO BiAMOBIAHICTH KPUTEPISIM JIOILY-
ctumocTi. He MeHIl 3HauyluM € po3yMiHHS CyIJISIMU IIPUPO/IM TaKUX JIOKa3iB.
Jlnst iboro HeoOXimHi 6a30Bi 3HaHHS y cdepi eJeKTPOHHOTO JOKYMEHTOOOIry,
KOMIT'IOTEPHUX Mepexk Ta MdPoBUX TexHoJoTiil. Kpim Toro, cyai, sk 3a3Havae
Hapnist CredaniB, MaioTh PO3pi3HATH [IXKEPEJIO 0Ka3y Ta cam foka3 [26].

[iiicHo, anami3 maTepiaiaiB MPaKTUKKU CBIYUATH PO Te, IO CY/IU B YKPaiHi MOCTY-
MOBO CTaH/IAPTU3YIOTh BUKOPUCTAHHS 1TU(POBUX I0KA3IB Y KPUMIHATBHOMY TIPO-
BA/JKEHHI, aKIIEHTYIOUM yBary Ha BaKJIWBOCTI BCTAHOBJIEHHS TEXHIYHUX JAHWX
(xel-3HayeHHd, HassBHOCTI BUCHOBKIB €KCIEPTIB 111010 BiICYTHOCTI BHECEHUX
3MiH), BUSIBJISIOYN THYYKICTh y BpaxyBaHHI HOBUX BuiB jsokasiB (OSINT) ta
OPIEHTYIOYNCHh HA CYTHICTb, a He hopMy (HAIIPUKJIAI, BiJleo3alnuc MoxKe CTaTu
BU3HAYAJBHUM JI0Ka30M, HaBiTh SIKIIO HA MPOTOKOJI OOIIYKY HEMAa€E IiAMuciB
nousTux). IIpote, 1me TiITBKU MiAKPECTIOE HASBHICTH TPOOJIEM Y BUKOPUCTAHHI
1U(pPOBUX JOKA3IB Y KPUMIHAIBHOMY TIPOBA/KEHHI Ta BasKJIUBICTh BUPOOJICHHS
€IMHUX CTAHAAPTIB I0/0 iX 30MpaHHs i OI[iHIOBAHHSI.

Bucnosku

AnaJti3z HayKOBOI JIiTepaTypy Ta MaTepiajiiB MPAKTUKU PO3CIITyBaHHS KPUMiHAIb-
HUX TPABOTOPYIIEHDb B aCHeKTi Cy4acHUX TeHEHIl PO3BUTKY IU(POBOI Kpu-
MIiHATICTHKH A€ MifCTaBu 3pOOUTH BICHOBOK, 1[0 BOHA € BayKJIMBUM HAIIPSIMOM
PO3BUTKY HAyK{ Ta MPaKTUYHOI AisIBHOCTI B yMOBaX riobasbHOI 1uppoBizarii
CYCIILJIbCTBA.

Bukopuctanusa HOBITHIX TEXHOJOTIN 3HAYHO PO3MIUPIOE MOKJIUBOCTI Opra-
HiB KPUMiHAJbHOI IOCTHUII] y BUsABJeHH], dikcalii, JOCTiKeHHI Ta BUKOPUC-
TaHHI UPOBUX /IOKA3IB Yy KPUMiHAJIbHOMY ITpoBa/iKeHHI. OHAK iCHY€E HU3KA
BUKJIMKIB, Ki 0oTpebyIoTh BupilmeHnusa. 3okpema: 1) BiACyTHICTb €IUHOTO
TEPMiHOJIOTIYHOTO amapary, K Ha HayKOBOMY PiBHI, TaK i HOPMaTUBHOMY;
2) HeOoOXiHICTh YI0CKOHAIEHHsI YNHHOTO 3aKOHOABCTBA — MOTPIOHO 3aKOHO-
JIaBYO 3aKPIMIUTU TMOHATTS MTUMPOBUX AOKA3iB, iX MicIle cepe PKepes /T0Ka3iB;
3) HAgBHICTH CKJIQJHOIIIB y BUABJEHHI, ¢dikcallil Ta BUJIydYeHHI UPPOBUX
CHiIIB — BaXKJIMBUM € PO3pOo0JIeHHs MPaKTUYHUX PEKOMEH/IAIliil Ta CTaHAapTIiB
poboTu 3 BiAMOBiAHUME CiiaMu; 4) BIACYTHICTH IPYHTOBHUX HAyKOBO-TIPAK-
TUYHUX PO3POOOK MO0 BUKOPHUCTAHHS iHCTPYMEHTIB IUMPOBOI KpUMiHaic-
TUKM — Ba)KJMBICTH 3abe3ledeHHs] OpPraHiB KPUMiHAJbHOI I0CTHIN] HOBITHIMK
3HaHHIMH Ta 3acobaMu, PO3poOKa SIKMX MAa€ IPYHTYBATHCS Ha MOJIOKEHHSIX
1 poBOi KPUMIHAMICTUKY, y3araJbHeHHI Ta aHaJi3i TepeloBOi Cy/10BO-CTi-
40l MPAKTUKH, MOCSTHEHHIX HAYKOBO-TEXHIYHOTO TIPOrPecy; d) OCHAIIEHICThb
OPTaHiB KPUMIiHAJbHOI IOCTUIIII Ta BIPOBAKEHHS ITU(MPOBUX TEXHOJOTIH y X
MisTBHICTh — HEOOXiAHICTh po3po6JEeHHST HOBITHIX MiAXOMiB BUKOPUCTAHHS
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Cy4YaCHUX TEXHOJOTIH MiJl Yac po3CJi/lyBaHHSI Ta CYJI0BOTO po3rJsny; 6) mpo-
6JieMHU TIOJI0 BCTAHOBJIEHHS I[IJIICHOCTI Ta aBTEHTUYHOCTI NMU(PPOBUX TaHUX
TOIIO — BAXKJIUBICTh OHOBJIEHHS Ta PO3POOJIEHHS] HOBUX METOAUK ITPOBEIEHHS
CYZIOBUX €KCIIEPTHU3 3 ypaxXyBaHHAM JOCSATHEHb HayKU 1 TexHiku; 7) Heno-
cTaTHsT 00i3HAHICTh CIIBPOGITHUKIB OpraHiB KpUMiHaJAbHOI IOCTHINI Y po6OTi
3 MU(POBUMH JIOKA3aMU — Ba)KJIUBICTh MOCTIHHOTO TiBUITIEHHST KBaJsidikalrii
CJTITYUX, TIPOKYPOPIB, IETEKTUBIB, CYAIB 100 30UpaHHs, 30epiraHHs, BIHKO-
pUCTaHHS, JOCJII/IKEHHs Ta OIiHKY U@ poBoi iHdopmallii, a TaKOK BKJIIOUEHHS
X TUTAHb JI0 HAaBYAJBHUX MPOTPaM CTYIEHTIB IOPUANIHUX 3aKJiB BUIIOI
OCBiTH 3 MeTOI0 (hOpMyBaHHSI KOMIIeTeHTHOCTeH y cdepi 11udpoBoi KpuMiHa-
JIicTUKY; 8) BiICYTHICTD €IMHUX MiXKHAPOJIHUX CTAHAAPTIB 11010 BUKOPUCTAHHS
IHCTpyMeHTapito NUMPOBOI KPUMIHANICTUKY Ta TTPABOBUX MeXaHi3MiB B3a€MO/Ii1
[IPaBOOXOPOHHMX OPraHiB — aKTHUBi3allis MiKHAPOMHOI CIiBIpalli Ta OOMIiHY
JIOCBIJIOM SK Ha IPAKTUYHOMY, TaK 1 HAYKOBOMY PiBHIi.

Ortixe, nudpoBa KpUMiHATICTHKA HA CHOTOJHI CTOITh HA MeXKi CTPIMKOIO pO3-
BUTKY, SKUI CYIIPOBO/IPKYETHCSI HE JIMIIIe HOBUMU MOKJIUBOCTSIMU, a I BUKJIU-
kamu. /{51 3abesnedents e(heKTUBHOTO (DYHKITIOHYBAHHST OPTaHiB KPUMiHATBHOI
IOCTHII HEOOXiZHO MPOLOBKUTH PO3POOJIEHHS Ta BIPOBAIKEHHS iHHOBAIIITHITX
TeXHOJIOTiH, BOCKOHAIIOBATH 3aKOHO/[aBUe PeTyJI0OBaHHS BUKOPUCTAHHS UG-
POBUX JI0Ka3iB Ta PO3BUBATH MiKHAPOIHE CIIBPOOITHUIITBO ¥ THiit cdepi. Tiabkn
KOMILIEKCHWUIA TTi/IXi/l 1acTh 3MOTy 3a6e3neuntn eeKTUBHY O0pOTHOY 31 37I0UMH-
HICTIO B yMOBax 11(POBOi €TOXU.
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AKTyaAbHI NUTaHHS 2POMAYSIHCTBA
SIK BU3HA4YaAbLHO20 pakTopa,
WO BNAUBAE Ha agMiHICTPaTUBHO-NpaBoBull CTATyC
2pomagsiH B YMoBax gii npaBoB020 pexxumy BOEHHOZ0 CTaHy
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AHoranisa

Axmyanviicmo memu Q0CHONCEHHSL 3YMOBACHA HEOOCTNAMHIM GUSHEHHAM NUMAHHSL CYM-
HOCMI 2POMAOSIHCMBA, 1020 2eHe3U, PISHUMU NOZISA0AMU HAYKOBUIE U000 BUSHAYECHHS
2POMAOSIHCMBA MA BNAUBY UBOZO NPABOBOLO THCIMUMYMY HA AOMIHICMPAMUBHO-NPABOGUT
cmamyc zpomadsin y 0epacasi 8 ymosax Oii npasosozo PesCUMY 60EHH020 CIMAHY, 30KPEMA
11020 BNAUG HA BUKOHANHS 0006 53K16 2pomadanamu nid uac eéiiinu. Memoro cmammi € anania
nopm 3axony Ykpainu <Ilpo epomadsmcmeos ¢ xonwmexcmi ix gionogionocmi Koncmumyuii
Yipainu, misncnapoonum npasosum axmam i ix eniue na npasa i 00068’sa3Ku 2pomadsin nio
uac 0ii B0€HH020 CINANY, BUCBIMLEHHS NPOOIEMHUX NUMAND, AKI ICHYIOMb I GIMUUSHAHOMY
3aK0H00ABCMEI 3 NUMANHD 2POMAOAHCGA MA WAAXY ix eupiuenns. Y x00i dociidicenis
OYI0 BUKOPUCTIANO SK CNeUianvii, MAK 1 3a2albHOHAYK0GI MEeMOOU HAYK0B020 Ni3HAHNS,
a came: icmopudnull, OlaIeKmuuHUIl, CUCIEMHOZ0 AHALI3Y, QOPMATLHO-T0ZIMHUIL, 00ZMa-
muunuil. 3pobaeno cucmemnull ananiz noioiceis 3axony Yxpainu «Ipo epomadsncmeos,
30KpeMa ix eniue na 30UCHeHHS NPAS i GUKOHAHHS 2pOMAdsHaMU 0006 3Kie nid uac O
NPAB0B0OZO PENCUMY BOEHHOZ0 CIANY MA X 3ACMOCYBANHs. 8 KOHmeKcmi ix eionosionocmi
nopmam Koncmumyuii Ypainu, mixncnapoonum npasoeum axmam, axumi 6CMAH0GLEHO
OCHOBONOI0NCHE NPABA TIOOUNU | ZDOMAOTHUNA. 3a Pe3yTvmamamu 00CIONCeHHS 3anpono-
HOBAHO GUSHAUEHHS <ZPOMAOSIHCMBA >, SKe CYMMEBO GIOPI3HACMbCS 6I0 BUSHAUCHHS HABE-
denozo 6 3axoni Ypainu «Ilpo epomadsncmeos. Pestomyemocs, wo 3axon Yipainu «IIpo
ZpPOMA0HCMB0 > NOMPeOYE ICMOMHUX 3MiH, 30KPEeMA U000 BUSHAUEHHS <ZDOMAVTHCMEA,
NPUHUUNIE 3AKOHOOABCMBA NPO 2POMAOAHCINGO, HAOYMMSL T NPUNUNEHHS 2POMAOANCIEA,
KL MAIOMb NOUMUCHO GNIAUNYMU HA AOMIHICMPAMUBHO-NPABOSUTE CIMAMYC ZPOMAOSH,
30Kkpema nio uac il 60enH020 cmany.

KmouoBi cioBa: rpoMajsTHCTBO; TIPUHIUIIM T'POMAJSHCTBA; BOEHHMIT CTaH; IIpaBa
i 000B’sI3KM TPOMaJIstH; HAOYTTSI TPOMAJISTHCTBA; TPUIMHEHHST TPOMAJISTHCTBA; BiJIMOBa
Bi/l TPOMAJISIHCTBA; allaTpul.
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Current Issues of Citizenship
as a Determining Factor Affecting
the Administrative and Legal Status of Citizens Under
the Legal Regime of Martial Law

Oleksandr I. Korentsov*
H. S. Skovoroda Kharkiv National Pedagogical University,
Kharkiv, Ukraine
*e-mail: jurist.korentsov@ukr.net

Abstract

The relevance of the study is determined by the insufficient exploration of the essence of
citizenship, its genesis, and the diverse perspectives of scholars regarding its definition.
Additionally, the legal institution of citizenship significantly impacts the administrative
and legal status of individuals in the state under the conditions of martial law, particularly
in terms of the fulfillment of citizens; obligations during this period. The aim of this article
is to analyze the provisions of the Law of Ukraine "On Citizenship " in the context of their
compliance with the Constitution of Ukraine and international legal acts, as well as their
impact on the rights and obligations of citizens during martial law. Furthermore, the article
highlights existing issues within national citizenship legislation and proposes solutions to
address them. The study employs both special and general scientific methods of legal
research, including historical, dialectical, systemic analysis, formal-logical, and dogmatic
methods. A systematic analysis of the norms of the Law of Ukraine "On Citizenship " is
conducted, particularly regarding their impact on the exercise of rights and the fulfillment
of obligations by citizens under the legal regime of martial law. These norms are also
examined in the context of their compliance with the provisions of the Constitution of
Ukraine and international legal acts that establish fundamental human and civil rights.
As a result of the study, a new definition of "citizenship " is proposed, which significantly
differs from the definition provided in the Law of Ukraine "On Citizenship". It is concluded
that the Law of Ukraine "On Citizenship " requires substantial amendments, particularly in
terms of defining "citizenship ", the principles of citizenship legislation, and the procedures
Jfor acquiring and terminating citizenship. These changes are expected to have a positive
impact on the administrative and legal status of citizens, especially during martial law.

Keywords: citizenship; principles of citizenship; martial law; rights and obligations
of citizens, acquisition of citizenship; termination of citizenship; renunciation of
citizenship; stateless person.

Beryn

B VYxpaini Bxe moHaJ necaTh POKiB TPUBA€E BiliHa, po3B’d3aHa POCIHCHKOIO
deneparieo (pd). Bix moyatky moBHoMacTabHOro BTOpPrHeHHs pd B YKpaiHy
24 motoro 2022 p. Ykasom IIpesugenra Yrpainu Big 24.02.2022 p. Ne 64 6yio
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BBeJICHO BOEHHMI CcTaH Ha Bciil Teputopii Ykpainu [1, c. 1], a Ykazom [Ipesu-
nenTa Yrpainu Bix 24.02.2022 p. Ne 69 oroJiomeHo 3araibHy MOOGiTi3allio pesep-
BicTiB 1 BilicbKOB03060B s13anuX 710 j1aB 36poiinux Cun Ykpainu ((zani — 3CY)
[2, c. 1]. Ctpoku Aii 1paBoBOTO PesKMMY BOEHHOTO CTAHY Ta IIPOBE/IEHHS 3arajib-
HOI MOGimi3anii mocTiiHo MPOAOBKYIOThCS. [ToBHOMacITabHa BiliHa pd mpoTn
YKpainu TpuBa€ BKe MOHA/L TPU POKHU 1, MOKJINBO, TPUBATUME IIle He OJINH PiK,
TOMY, BPaxXOBYIOUH, 10 3TiZiHO 3i ¢T. 65 Koncruryii Ykpainu «3axuct Bituusnu,
He3aJIesKHOCTI Ta TepUTOpiaibHOI 1iticHOCTI YKpaiHu € 000B’I3KOM TPOMasiH
Ykpainu», akTyaJbHUM € JOCTIKEHHS MUTAaHHS BIUIMBY IHCTUTYTY TPOMAJISIH-
CTBa Ha a/IMIHICTPATUBHO-IIPABOBUI CTAaTyC IPOMA/IAH, 30KpeMa 1 B yMoBax /il
MIPaBOBOTO PEKMMY BOEHHOTO CTaHy B YKpaiHi Ta BiAIMOBIAHOCTI HOPM 3aKOHY
Ykpainu «IIpo rpomagsgacTBO» HOpMaM KoHCTUTYINT YKpaiHU i MiXKHAPOJHUM
MPaBOBMM aKTaM, 3rojly Ha 0OOB’SI3KOBICTD IKUX OyJ0 HajiaHo BepxosHowo Pasioro
Yipainu (gaai — BP). Y 1996 p. 6ys0 npuiiasato KoHncruryiiito Ykpainu, sikoto
3a/leKJIapoBaHo Iepexi/i 10 JIIOJUHOIIEHTPUCTChKOI JOKTPUHU PO3BUTKY Jep-
JKaBH, SIKOI0 BU3HAIOTHCS JIIOJMHA, il KUTTS, 3J10POB’s, YeCTh i rigHicTh, Gesreka
1 HeIOTOPKAHHICTh HAWBUIIOIO COIIaJIbHOIO I[IHHICTIO. AJie TicJs TPUHHATTS
Koucrurytii Ykpainu #e Oy/u MeperyistHyTi HOPMU 3aKOHIB, SIKi TIPUHMAJINCDH
BP y nocrtpansgucbkuii mepioj, 30kpeMa i moJsiokenns 3akony Ykpainu «IIpo
rpomazigacTBO> Ne 2235-111 Bix 18.01.2001 p. (3akon Ne 2235-111), skuii cras
GIJIBIT TUCKPUMIHAIIIHHUM TIIO/I0 TIPaB TPOMA/ISH, TIOPIBHSAHO 3 MOIMEPEIHBOTO
penakitiero 3akony Biz 1991 p., 30Kpema BiH He MiCTUTbH MOJOKEHHS PO MOXK-
JIMBICTDH BIIMOBU TPOMQJISIH BiJi TPOMAJITHCTBA YKpPalHMU.

3akon Ne 2235-111, Ha HaII OTJISI, MiCTUTh HOPMHU, SIKi IOTPEOYIOTh MEPETJISILY,
a caMme: Ti, 1[0 BCTAHOBJIIOIOTH NPUHITUIIN 3aKOHOJABCTBA YKPaiHU PO TpoMa-
JISTHCTBO, PETYJIOI0Th TMUTaHHST HAOYTTS i MPUITMHEHHST TPOMAJISTHCTBA, 3 METOIO
3abe3MevyeH s OCHOBOIOJIOKHUX TIPaB i CBOOO/I JIIOIMHU i TPOMA/THIUHA, 30KpeMa
1 B yMOBax /iii MPaBOBOTO PEKMMY BOEHHOTO CTaHY, 1 11i aCleKTH /10 IIbOTO Yacy
He OyJIn TTPeIMETOM JIOCIiIKEHHST HAyKOBITiB.

3 origay Ha Te, MO B YKpaiHi TpUBa€ BiliHA 1 1O BXKe MOHAJ TPU POKU Ha
BCiil TepuTOpil YKpalHM i€ MPABOBUI PEKXUM BOEHHOTO CTAHY 1 IPOJOBXKY-
€ThCsl 3arajibHa MOOiJIi3allist, moroasKyemcst 3 BucHoBkoM 0. 3amoposkueHKo,
IO. Jleresu, IO. Bonkosoi, O. Ilymkinoi, M. KoBasig, ski 3a3Ha4aioTh, 110 «B yMO-
BaX BOEHHOTO CTaHy 3aXWCT MPaB JIOAWHU € OCOOJIMBO CKJIAJIHUM, 0OMEKEHHS
mpaB MaloTh OYyTH OOTPYHTOBAaHMMH, OOMEKEHUMH B Yaci Ta pecypcax, BOHU
IMOBMHHI BUKOPUCTOBYBATUCH BIINIOBIIHO JIO MIPUHIIMITIB IEMOKPaTil Ta BEPXO-
BEHCTBA IIPpaBa 3 METOIO 3aXMCTY IHTEPECiB CyCIIIbCTBA, a TAKOXK TIpaB i cBOOO/
rpomazisiny |3, c. 250].

ISSN 2414-990X. Problems of Legality. 2025. Issue 168 185



Kopenyoe O. I. AkmyasnbHi numaHHsA 2poMadsaHCMed K 8U3HAYA/IbHO20 (hakmopa...

Mertoto cTarTi € cucteMHuUli aHami3 HOpM 3akoHy Ykpainu «IIpo rpomansgHcTBOY,
B KOHTEKCTI iX BifimoBiHOCTI KoHCTUTYyIii YKpaiHnu, Mi’KHApOJIHUM MPABOBUM
aKTaM 1 1X BIJIMB HA aJIMIHICTPATUBHO-IIPABOBUI CTATyC TPOMaJdH, 30KpeMa
i B yMOBax /il BOEHHOTO CTaHy, BUCBITJIEHHSI TIPOOJIEMHUX TTHTaHb, sIKi iCHYIOTH
y BITYU3HAHOMY 3aKOHOJIABCTBI 1010 TPOMAISTHCTBA 1 MIJIAXU 1X BUPIIIEHHS.

Orusan nirepatypu

[InTanHiO TPOMAISHCTBA 1 MOTO PIBHOMAHITHUM aclieKTaM K 3aKOPJAOHHUMH, TaK
i BITYM3HSHUME HAYKOBISIMU OyJIO TIPUCBSIIEHO YUMAJIO JTOCTI/KEHD, 30KPEMa,
1e mpaiii Takux BueHux, sik JI. M. Ans6eprini, P. B. Benpiit, M. 1. Cyp:KuHChKHIIA,
fO. M. Toxauka, 0. C. Illemmryuenko, X. H. Bexpys, M. B. Ipymixo, O. I. Tpery0,
. M. Benos, T. B. /Ipakoxpycr, B. B. Jlazapes Ta 6arato iHmmx, i e mos’s3atno
3 TUM, 1110 TPOMAJISTHCTBO MA€ TUCSUYOJITHIO iCTOPifO CTAHOBJIEHHS 1 (popMyBaHHS
SK MPaBOBOTO 1HCTUTYTY, AKUI TOYAJIM 3alIPOBA/KYBaTH IIle B MiCTax-IMojicax
Crapomasupoi Ipenii Ta y Crapogasabomy Pumi. TToTpiGHO BiJ3HAUYNTH TPYH-
TOBHE JIOCJI/IXKEHHS 1HCTUTYTY TpoMaJigHCTBa YKkpainu P. bezpiem, pedynisratu
SIKOTO BUCBITJIEH] B iOT0O TpaIgx, 30kpeMa B MoHorpadii «Koncruryiiiino-mpa-
BOB1 OCHOBU TPOMQ/ITHCTBA YKpalHW», Ha IKY B CBOIX CTaTTAX ITOCUJIAIOTHCS Hay-
KOBIIi. AJle TUTaHHsI BIUIUBY TPOMA/ISTHCTBA, 30KpemMa HopM 3akony Ne 2235-111,
SIKi PETYJII0I0TH MTPaBOBIIHOCHHN Y cepi TPOMaISTHCTBA, Ha TpaBa i 000B’I3KU
JIIOJIMHU 1 TPOMAJIsTHWHA, 30KpeMa 1 i/l yac BillHU Ta Jii IpaBOBOrO PEXUMY
BOEHHOTO CTaHYy, 3aTaJIOM 3aJIUIIAJIOCH 11032 YBAaro HAayKOBIIB. | 11e 1moB’si3aHO
3 THM, 1[0 YKpaiHa MMoHaJ ABaJAIATh POKIB He 3a3HaBajia 30POMHOTO Hallay,
a TOMY TUTaHH 1010 Ge3M0CePeIHHOT0 BUKOHAHHST 0O0B’SI3KY TPOMAJISTH 3aX1-
MATH JE€PKaBY, MO0 MoOimi3aIlii He Oy/IM TaKUMK aKTYaJbHUMH, SIK B YMOBaX
BiliHu. BisbiricTs pobiT yKpalHCHKUX HAYKOBILB, K /10 BillHHU, TakK i B yMOBax
noBHOMAcIITaOHOI BiitHM, OyJIU MPUCBSIYEH] PIBHOMAHITHUM acleKTaM TPoMa-
JISTHCTBA, 30KpeMa MUTaHHSAM HaOyTTs, TIPUITMHEHHS] TPOMAJISTHCTBA, TTO[BIITHOTO
(MHOXMHHOTO) TPOMAJISIHCTBA, 1 IPYHTYBAJINCh Ha YUHHOMY 3aKOHI YKpaiHu
«ITpo rpomMazigHCTBOY, ajle HAYKOBIISIMM He PO3TJISIA/IOCs MTUTAHHS, YU Bi/IITOBI-
JAI0Th HOPMU 1[bOTO 3aKOHY, KUl OyB MPUUHSATHN Y TOCTPAASTHCHKUN TIepiof,
Koncturymii Ykpainu i MisKHApOIHUM TIPABOBUM aKTaM, 3TOIy Ha 000B’SI3KOBICTh
SAKUX HaJaHo BP, 30kpeMa, un He MopyuryoTh HOro HOPMU OCHOBOIIOJIOZKHI ITpaBa
i cBOOOIM JIIO/IMHY i TPOMa/IsTHUHA, BCTaHOBJIEH] HOpMamu Koncrutyiiii Ykpainu
1 MI>KHAPO/JIHUX ITPABOBUX aKTiB, IK Y MUPHUI Yac, TaK 1 B yMOBaX Jiil IpaBOBOTO
PEKUMY BOEHHOIO CTaHY.

Marepianu ta MeToau

Y xomi mocmizkentist 6y10 BUKOPUCTAHO SIK CTIEIiaabHi, TaK i 3aralbHOHAYKOBI
METOJM HAyKOBOTO Mi3HaHHA. /[laJleKTUYHUI METOJ aB 3MOTY PO3TJISAHYTH
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PO3BUTOK i HEOOXIHICTH PETYJIIOBAHHS TPABOBIIHOCKH Yy cepi TPOMaISTHCTBA.
3a I0TI0MOr00 iCTOPUYHOIO METOIY OYJIO0 JOCTIIKEHO CTAaHOBJIEHHS IPABOBUX
HOPM, SKi BU3HAYAIOTh CYTHICTb 1 OCHOBHI IOJIO}KEHHS IHCTUTYTY TPOMaJISTHCTBA
B pi3Hi icropuyHi nepioau. [Ipu anamniszi Hopm KoHcTuTyllii, 3aK0HIB 1 1Mi/13aKOH-
HUX HOPMATUBHO-TIPABOBUX aKTIiB YKpalHU 1 1HIIUX KpPaiH BUKOPUCTOBYBABCS
(popMasbHO-JIOTIYHUIT METO/I, 1O /IaB 3MOTY BUSIBUTU HEBIMOBIIHICTH HOPM
3akony Ne 2235-111 Koncrutyitii Ykpainu Ta MiKHapOJIHUM ITPABOBUM aKTaM,
1110 1oTpeby€e BHECEHHSI CYTTEBKMX 3MiH JI0 IIbOTO 3aKOHY. 3a JI0IMOMOTOI0 METOLY
CHCTEMHOTO aHaji3y GyJi0 BUSIBIEHO OCOOJUBOCTI 3aCTOCYBAaHHS HOPM 3aKOHY
Ne 2235-111 Ta ix BmuB Ha 1paBa i 000B’I3KKM rpoMaasH. JJorMaTudHMiT MeTO
BUKOPUCTOBYBABCS /IJis1 (DOPMYJIIOBAaHHS BUCHOBKIB Ta MPOTO3UILIN 11100 BJIO-
CKOHAJICHHS PeryJII0OBaHHS TTPaBOBIIHOCUH y cdepi rpoMaisTHCTBA.

Pe3yibraTi Ta 0OTOBOPEHHS
Teopemuuni acnexmu incmumymy zpomaosncmea Yxpainu

3rigHo i3 3akoHom Ykpaiuu «IIpo mobinizamiiiHy miarotroBky i Mobixizaiio»
Bix 21.10.1993 p. Ne 3543-XII [4], sskuii gisiB Ha Y4ac MOBHOMACIITAOHOTO BTOP-
THEHHS BilicbK pd B YKpaiHy, 1Py OroJIolIeHH i 3arajbHoi Mobitisarii Morm 6yTn
MOO1Ti30BaHi TPOMAISTHU YKPaiH! MiCIsT TOCSATHEHHST HUMU 27-PIiYHOTO BiKY, ajie
18.05.2024 p. y ct. 23 1poro 3akoHy Oyiu BHeCEHi 3MiHU, 3TiIHO 3 SKUMHU <HE
Hi/IJIATal0Th TIPU30BY Ha BiHCHKOBY CaysKOy T dac MoO6iizallii BilichbKOBO30-
60B’sI3aHi 10 JOCATHEHHS 25-piYHOTO BiKYy», TAaKUM YKMHOM, Ha Il€i Yac 0 JiaB
3CY moxyTh Oyt MOOLII30BaHi I TpoMafsann YKpaiHu, SKUM BUIIOBHUJIOCS
25 pokiB. BpaxoBytoun, 1110 BificbKOBO30OOB'SI3aHUMHY € T JKiHKHM, SIKi OTpUMAaIn
(baxoBy MennuHY uu (hapMAIEBTHYHY OCBITY, TO BOHU TaKOK MOKYTh OyTH MOOi-
sizoBani 10 jiaB 3CY mic/as OCATHEHHST HUMU 25 POKiB. Y Mejia 3'IBJISIIOTHCS
nyOstikarii mpo Te, 1o Ykpaini Tpeba 6partu 10 yBaru AocBiz I3painio, Skuil Bxke
ciMecST POKiB 3HAXOAUTBHCS Y CTaHi BIHM, OO KOMILIEKTYBaHHS 30pOMHUX
cut [3paisio, sikmii niepedayae, 1o ocoow, siki gocstrim 18-piyHoro BiKy SIK 40JI0-
BiUOI, TaK i JKIHOYOI CTaTi MOBUHHI BIJICTYKUTHU B 13paijibChKill apMmii. 3aKOHOM
Yxpainu Big 09.01.2025 p. Ne 4197-1X Breceni 3minu g0 3akony Ykpainu «IIpo
BiliCBKOBUI 000B’SI30K 1 BifiCbKOBY CJIy:KOY» [5], AKUMM BCTAaHOBJIEHO, IO JKiHKH,
SIKI IIPUAATHI 70 MIPOXO/KEHHsT BiiCHKOBOI CIY;KOM 3a CTAHOM 30POB’SI 1 BIKOM
i 306yin MeInuHy a60 (hapMaleBTUYHY CIellialbHICTh, MiJIATaloTh B3ATTIO Ha
BiliCbKOBUI 001K BilicbKOBO30OOB I3aHIX, a TPOMAASHK YOJI0OBIUOl CTATI, IKUM
y piK B3STTs Ha BilficbKOBUI 00K BumoBHMIOCS 17 pokis, moBuHHI 3 1 ciuHs
1o 31 jgumHs 0co6UCTO MPUOYTH 0 TEPUTOPIATHLHOTO IEHTPY KOMILIEKTYBAHHS
(TIIK) st TocTaHOBKY Ha BIHICHKOBHIT 00JIIK MPU30BHUKIB 13 3aHECEHHSM Bi/0-
Mocreil 10 €IMHOTO IePKaBHOTO PEECTPY MPU30BHUKIB, BIHCHKOBO300OOB'I3aHUX
Ta pe3epBsicTiB, ab0 HaIATH TIEPCOHANBHI JaHi B €IEKTPOHHOMY BUTJISI/IL.
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TakuMm YUHOM, YPaxXOBYIOUH, 1[0 MOBHOMACITaOHa BiliHa YKpainu 3 pd BiKe TpH-
Ba€ Oijblile TPHOX POKIB i MOKe 3aTSATHYTHUCS Il Ha POKM, Ti IOHAKH i JiBYara,
SKUM Ha 104aToK BiliHu B 2022 p. Oys10 16—18 pokiB, yepes Kijibka POKIB MOKYTh
6yt MobGinizosani 0 jaB 3CY, 110 MOKe MaTH st HUX HeraTHBHI HACJIIKH,
30KpeMa BTpaTy 37I0pOB’st ab0 HaBiTh KUTTs. TOMY, 3 OTJISIy Ha Te, 10 000B’ 30K
3axuniaTu BiTUM3HY MOKJIAJAETHCSI HA IPOMAJIIH YKpaAiHU, TUTAHHSA TPOMAJIsIH-
CTBa, SIK KJIFOYOBOTO (haKkTOpPy, SIKUil BU3HAYAE TpaBa i 000B’I3KKM IPOMAJISTH B YMO-
Bax Jil BOEHHOTO CTaHy, 30KpeMa WOro HaOyTTs, MPUIIMHEHHS, € aKTyaJbHUMU
B acIleKTi 3a0e3medeHHst paB i ¢cBOOO JOANHU (INTHHI) B YMOBaX Jiii IIPaBOBOTO
PEKMMY BOEHHOTO CTaHy, BpaXOBYIOUH, 1110 cT. 3 KoHCTUTYIIIT YKpaiHU BU3HAUAE,
IO <«JIFOJMHA, 11 JKUTTS, i 3[0pPOB’sl, YeCTh i IiHICTH, HEJOTOPKAHHICTD 1 Ge3IeKa
BU3HAIOThCS B YKPaiHi HABUINOIO COIAIbHOIO I[IHHICTIO. YTBEpIKeHH i 3a6e3-
MeyeHHs 1mpas i ¢cBOGOJ JIIOAUHU € FOJOBHUM 0OOB'sI3BKOM JepskaBu» [6, ¢. 5].

3TiIHO 3 BU3HAUEHHSM, siKe HaZaeTbcs B ¢T. 1 3akony Ykpainu «IIpo rpoma-
nstaeTBO» Bix 13.01.2001 p. Ne 2235-111 (nani — 3akon Ne2235-111), «rpomasia-
CTBO — IPABOBUI 3B’I30K MizK (hi3MUHOI0 0c000I0 i YKPaiHOIO, 110 3HAXOAUTD CBiil
BUSIB y IX B3a€EMHUX MpaBax Ta 060B’si3kax» |7, c¢. 1]. Maiixke Take came BU3Ha-
YeHHs JIA€ThCSl B TOTepe/Hii penakiiii 3akony Ykpainu «lIpo rpomazsHcTBO»
Bix 08.10.1991 p. Ne 1636-XII [8§, c. 1].

Bisburicts HAyKOBIIIB, SIKi OMyOiKyBasu CBOI CTATTI HAa TeMy TPOMAJISTHCTBA,
BBAXKAIOTh, 110 1l€¢ BU3HAYEHHS HE € JOCKOHAJUM 1 MPOMOHYIOTh CBOI BapiaHTU
BU3HaUeHHS rpoMasiHCTBA. 3okpeMa, O. C. JIOTIOK HAroJsoInye, 1o «TpoMa/isii-
CTBO — II€ CTPYKTYPHHUI €JIEMEHT IIPAaBOBOTO CTATyCy OCOOU, SIKUW PO3KPUBAE
TOJIOBHUM 3MiCT 3B’43KY JIOJAWMHU i Jiep>KaBU, B3a€EMOBITHOCUH TPOMAJISTHUHA
3 iep;kaBoto i cycminbeTtBoM |9, c. 223]. [Hmmi HayKOBINI TOTPUMYIOTHCS TyMKH,
M0 «POMAJSTHCTBO — 1€ HAJEKHICTh 0cO0U M0 mep:kaBu, opma MPaBOBOTO
3B’s13Ky ocobu 3 mepskaBoio». Tak, P. Benapiii y cBoiit moHorpadii «Konctury-
I[IITHO-TIPaBOBI OCHOBU TPOMQ/ISTHCTBA YKpalHW» 3a3HAya€: «I10 CYTi, 1Ile 10Ci He
BUPOOJIEHO €IMHOI TOYKK 30pY MO0 TIyMAadeHHsI [[bOTO TOHSATTS Ta HE JaHO
BUYeprHoro ioro Buzuadenns» [10, c. 5] it murye K. B. ApanoBcbkoro, sikuii
BBKAE, 10 «TPOMAJISTHCTBO € KOMIIJIEKCHUMHU CTIHKUMU TTPABOBIIHOCUHAMHU 34
yYaCTi JIOAMHY 1 iepsKaBy, sIKi Oe3rocepeiHb0 BU3HAYAIOTh IIPABOBUIL cTaH 0coOu,
CKJIaJl TIpaB 1 cBOOO/I , IKUMK 0c00a MOKE CKOPHCTATUCS, @ TAKOK 000B’SI3KHU CTO-
piH 3a januMu npaBoBigHOocuHamuy [10, c. 18]. P. Beapiit nae Take BusHaueHHs
rpomMangHCTBa: «[poMasisiHCTBO YKpainu € KOMIIJIEKCHUMU, CTIHKUMU TTPABOBITHO-
CHHAMM 32 y4acTi 0cOOM Ta YKPaiHCHKOI JiepsKaBy, 3MICTOM SIKMX € B3a€MHI TpaBa
i o6oB’s13kM cropin» [10, ¢. 27]. ¥V nepeamosi 1o monorpadii P. Beapiit 3a3nauvae,
[0 «MeXaHi3M peasizallii IpaBa Ha TPOMASHCTBO B YKpaiHi moTpebye yaocKo-
HaJIEHHS, TIPU TTbOMY BayKJIMBO PO3TJISHYTH 3akoH Ykpainu “IIpo rpomaasinctBo”
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B aCIIeKTi BiAMOBIAHOCTI Hioro KoHCTUTYIi1 YKpaiHu Ta MiXKHAPOIHO-ITPABOBUM
crangaptam» [10, c. 4].

JLJ1st pO3yMiHHSI TOHSITTSI TPOMA/ISTHCTBA 1 OTO TeHe3n HeOOXiTHO Po3ibpaTHcCh,
B SIKUX YMOBAX II€{l iIHCTUTYT BUHUK i 3 SIKOIO METOIO OTO OYJI0 3aIIPOBAIIKEHO.

[reruTyT rpomazsirceTBa BunukK 1e 2500 pokiB Tomy B MicTax-mosricax Crapoaas-
upoi [pertii, naiimorytHinmm 3 skux Oyau Adinu, a motiM OyB yZOCKOHAIEHUT
y daBabomy Pumi. MicTta-nosicu Bunukau B Ipeirrii, 9k pe3yJsbrar TPUBATIOTO
Hepexo/y MIeMeH BiJl KOYOBOTO IO OCLIOTO CITocO0y JKUTTSI BHACTIIOK 3alHSATTS
3eMJIEPOOCTBOM, PO3BUTKOM PEMICHHIITBA Ta PO3IOALLY mpaili. Aje 31 30iablneH-
HSIM HaceJeHHS IMX MICT 3MEHINYBaBCs BIJIUB POJOIJIEMIHHUX 3B’SI3KiB Mixk
JIIOJIbMH, SIKi OyJIM 3aCHOBaHi Ha KPOBHIN CIIOPIZIHEHOCTI, TOMY BUHUKJIA TTIOTpeda
B 00’€iHaHHI HaceJIeHHsT Ha OCHOBI HAJIEXKHOCTI 10 TUIEMEH, SIKi 3aCHYBaJIM MicTa
(TeBHOI HaIlii) 3 METOIO 3aXWUCTY Bifl IHIIUX TLJIEMEH, 3/[ICHEHHST BiliChKOBUX
MOXO/IiB, TOMY IO TIPU OGUTBAX KOKEH BOIH MIT PO3PaxOBYBaTH Ha MiJATPUMKY
iHIIIOTrO TIPM HAJNEKHOCTI IX 0 OAHOTO IIeMeHi (IieMeH), ToMy 1[0 Ha pabiB
yy 0cib MmigKopeHuX mieMeH (HapoiiB) HEMOKIUBO OYJIO IOKJIACTHCS, BOHU
MOTJIN 3PAJINTH 1 TepeiTn Ha OiK CyIMpOTHBHUKA, IO He Pa3 BiAOyBAJIOCsS MPO-
TsiroMm ictopii. Tomy BificbkoBUiT 060B’SI30K TIOKJIAABCST BUKJTIOUHO HA TPOMA/ISTH
MICT-II0JIICIB, a B enoxy /laBuboro Pumy Ha rpomanan Pumy ta B noganabmomy
Ha TpomajisiH PuMcbKoi imriepii, i 1ieit miaxia 36epires i 3apas mpu dopmyBaHHi
30pOWHUX CHUJI CyYacHUX jiepskaB. BUMora oo HassBHOCTI IPOMaJITHCTBA Y THX,
XTO IIPOXOJUB CJIYKOY Yy PUMCHKOMY BIilCbKY, OyJia HACTIIBKKA JKOPCTKOIO, IO
HaBITh JIATHHU, TOOTO 0cOOM, SIKi MPOKMUBAIN Ha ATEHHIHCHKOMY IiBOCTPOBI
i PO3MOBJISIIN 3 PUMJISTHAMU OJIHIEI0 MOBOI0, HAOYJIM TpaBa HA TPOMAJSTHCTBO
Pumy Tinbku yepes 500 pokiB icHyBanHsT peciy6iiikn, a came y 49 p. 10 m.e. Tomy
3 MeTOI0 3a0e3IeYeH s 3aXICTy MiCT-TIOJIICiB i pOpMyBaHHS IS I[bOTO BiliChKa,
a TaKOK 3 METOI0 BHOKPEMJICHHS TIPE/ICTABHUKIB TJIEMEH, 110 TepedyBaiu mpu
BJIaJII, Bi pabiB i 0cib miJKOpeHNX HAPO/iB, KOHTPOJIIO HaJ[ HACEJEHHIM MiCT-II0-
JiciB Ta ynpaBJiHHS TMOTiCOM OYJIO 3aMPOBAKEHO IHCTUTYT TPOMAJISIHCTBA.
HesBaskaioun Ha 1eMOKPATUYHUI yCTPIll UX Jep:KaB, BOHU Oy pabOBJIACHUIIb-
KMMHM 1 OCHOBHY TsKKY poOOTY B HUX BUKOHYyBaju pabu, siki Oyau 3axornieHi
y BIlICHKOBUX TIOXO/IaX, TOMY TPOMAJISTHI MaJsii 6arato 4acy Jjist y4acTi y BUPi-
HIeHH] TUTaHb, IKi CTOSJIUA TIepe]l I10JIiCOM, 30KpeMa HIJISIXOM y4acTi Y HapOJHUX
3i6paHHsX, Ha SKUX BUPINIYBAJUCh MUTaHHs (QYHKI[IOHYBaHHS IOJICY, TOOTO
MOITUYHI TUTaHHSA. /[aBHBOTPEIbKUN MUCJUTENIb APUCTOTEb Y CBOEMY TpaKTaTi
«IToniTrka» BU3HAYAaB TPOMAISTHIHA SIK «TOTO, XTO O€pe y4acTb Y 3aKOHOTBOP-
YOCTI Ta CY[i».

B. B. JlazapeB y cTaTTi, IpuCBsYeHiii OCHOBHUM eTallaM PO3BUTKY 1HCTUTYTY
TPOMA/ITHCTBA, 3a3HAYAE, 10 «B AdiHax rpOMaTHIHOM BBasKagacst ocoba 4oJo-
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BiUOi crari, B Kol 6aThKO i MaTh Hapoauincsa B Adinax i GyJu IOBHOIPaBHUMUI
rpoMajstHaMu. [poMaZsiHCTBO HagaBasocst 3 18 pokis, 1m0 TATHYJIO 32 cO6O0IO
000B’130K ABOPIUHOI cy;kOM y BiiicbKy, a 3 20 POKIB TPOMAASHUHY T03BOJISI-
jocst 6party yyacTh y HapogHoMmy 3i6panui» [11, ¢. 113], ToMy K y IperbKux
MicTax-ToJricax, Tak i B PUMi TOJTOBHUM TIPUHIMIIOM HaOYTTS TPOMaIsSTHCTBA
OyB IMIPHUHIIAIT «ITpaBa KPOBi». [3 3aMiHOIO pabOBIACHUIIBKOTO Jaay (heomaTbHIM
MPUXO/ATH 3MIHHU 1 Y BiIHOCHHAX JepsKaBa-0co0a, 10 BUPAKAETHCS Yy BBEICHHI
3aMiCTh IPOMA/STHCTBA IOHSITTS <ITi[IaHCTBa» 3 METOIO 3aKpillIeHHS ocoOM Ha
MEeBHiil TePUTOPIii, 3aMUIIaTh, SIKy HIXTO He MIr 6e3 3ro[u cio3epeHa, B ITi/IaH-
CTBI, IKOTO 3HaXOAWJINCh 0coOu. TTomablii pO3BUTOK iIHCTUTYTY IPOMAa/STHCTBA
NOB’A3Y€THCA 3 MicTaMu-/iep;kaBaMu enoxi CepeiHboBIUYS, 30KpeMa 3 Benertieto,
Ta B MOJAAJIBIIOMY 3 MiCTaMH, IKi OTPUMAJIF CaMOBPSIZyBaHHs 3a Marie0yp3bKiM
npaBoM. 3 po3BUTKOM 1pomucaoBocti B XVII-XIX cT., 3mentenusam ¢eonaib-
HOTO THCKY BHACJIZIOK OOpOTHOM Jo/ieil 3a ¢BOI TipaBa i Mirpailii HaceJeHHsT /10
MICT, MTOCTAJIO TIMTAHHS PO HEOOXIAHICTh KOHTPOJIO Hajll 0COOaMHU, SIKi TIPOKI-
BalOTh HA TEPUTOPIil Jep:KaBy, 32 HOBUX YMOB, a TOMY TPOMAJISTHCTBO 3aIlpoBa-
JUKYETBCS Y BCIX PO3BUHYTUX KpaiHax.

BpaxoBytoun, 1110 TPOMAISTHCTBO € HAJIEKHICTIO JI0 TIEBHOI JlepsKaBu, s HOTro
3aIpoBaKEHHsT HEOOXiHO icHyBaHHsS Aep:kaBu. BomHouwac, 3 orjsay Ha Te,
0 TPOMA/ITHUHY HA/Ial0ThCs TIOJIITUYHI MTPaBa, BBAXKAEMO, 1110 TPOMA/ISTHCTBO €
He IIPOCTO MPABOBUM 3B’SI3KOM Mix (BisM4HOI0 0c000I0 1 AepKaBoio, a MOJITH-
KO-TIPAaBOBUM 1HCTUTYTOM JlepKaBH, /s 3[[IICHEHHS KOHTPOJIIO HaJl (DI3UIHUMU
ocobaMH, sIKi HACEJISIIOTh TEPUTOPIIO JePKaBH, OTKE, «IPOMAASHCTBO — MOJITH-
KO-TIPaBOBUM 1HCTUTYT Jlep;KaBU, SKUI BU3HAYa€ aJMiHICTPATUBHO-IIPABOBUI
CTaTyC TPOMAJAH 1 3alPOBAJKYETHCSI HA TePUTOPIl gep:kaBu (MOJITUUHUMU
esliTaMi) 3 METOIO KOHTPOJTIO Hajl 0cOOaMM, SIKi HACEJISIIOTh TEPUTOPIIO IepKaBH,
i BHUKOHaHHSI HUMHU OOOB'SI3KiB B iHTepecax jAep:KaBu (30KpeMa MPOXO/KEHHSI
BIIICBKOBOI CJ1y;KOM), B3aMiH 4Oro 1M ocobaM HaJai0ThCs TIeBHI IpaBa i cBoboan
3aJIeKHO BiJl piBHA JIEeMOKpATii B /Iep:KaBi, Ta 3 METOI0 KOHCOJIIallii CyCIiIbCTBA
HaBKOJIO TUTYJIbHOI Hallil (30KpeMa JJid BUPINIEHHS MITPAIlifHUX MUTaHb Ta
3abe3IeYeH s Iep/KaBU TPYAOBUMHU PECYPCAMM ).

Y nemokpaTuyHill MMPaBOBIl /ep;KaBl 3aKOH MA€ MICTUTH HOPMH, IO 103BOJISI-
I0Th PeryJiloBaTu MPaBOBIIHOCMHU B Hill 3 ypaxyBaHHAM iHTepeciB BCiX CTOPiH
MPaBOBIIHOCHH, 30KpeMa iHTepecu CYCIHiJIbCTBa, /ep;KaBU 1 TPOMAITHUHA, SKIIO
B 3aKOHI He BPaXOBAaHO iHTEPeCU BCIX CTOPiH, TO HOPMU MPUNHATOTO 3aKOHY He
OyAyTh JIETITUMHUMHE TSI TPOMAJIsIH, 1 IX 3aCTOCYBaHHS MOKE MaTH HeraTHBHI
Hacaiaku. Bigraxk, skio sakonu 6yso npuiibsaro 20—30 pokis ToMy ii 3a 11eil yac
HOPMU 3aKOHY He 3a3HaJI CYTTEBUX 3MiH 1 3aCTOCOBYIOTbCS B JIepsKaBi, 1ie He
O3Hauae, 1110 BOHU Bi/INMOBIal0Th KoHCTUTYIIIT YKpaiHu i1 MisKHAPOJTHUM TIPABO-
BUM aKTaM, 3rojia Ha 000B’SI3KOBICTh sIKUX HaJaHa BepxoBHOIO Pajoio, 0cobamBo
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HOPMHU THUX 3aKOHIB, siKi npuitmManuch BP y nmocTpaasincbkuil nepios, i sKi Mic-
TAThH IMIIEPATUBHI MPHUITMCH, 3aCHOBAHI Ha IIPUMYCI, 1[0 OYJI0 XapaKTePHUM IJIst
3akoHozaBctBa CPCP.

[Tpu perysoBaHHI TPaBOBITHOCUH Y Jiep/KaBi He 3aBK/IHM iHTEpecH jepskaBu 30i-
raloThCsd 3 IHTepecaMu CYCIJIbCTBA Ta TPOMAJSIH, HAIPUKJIAJ IIPU OTOJIONIEHH]
BillHM, 1 HAaBITh IHTEPECH CYCIIIbCTBA He 3aB3K/AU 30iraloThesl 3 IHTEpecaMu OKpe-
MUX TPOMAJISTH, HAITPUKJIA]] Y Pa3i BiIUyKeHHST MaiiHa TPOMAISTH JIJIsT CYCITIJIBHUX
norpeo.

B ymoBax il mpaBoOBOTO pe;KUMY BOEHHOTO CTaHY, BBE/IEHOTO Ha TEPUTOPIi YKpa-
iHM, BiOBIZHO 710 3akoHy Ykpainu <«IIpo mpaBoBuMii peKUM BOEHHOTO CTaHy»
Big 12.05.2015 p. Ne 389-VIII [12], MOkyTh 0OMeKyBaTUCH TIpaBa i CBOOOIM
TPOMa/IstH, ajie PU BBEIEHHI X 0OMeKeHb Ma€ OyTH JOTPUMAHO GajlaHC iHTe-
peciB CyCHiJIbCTBA, /IePsKaBy i TPOMA/IsiH, TOMY BBa)KAEMO CJIYITHUMU BUCHOBKU
O. M. byxaneBuua, A. M. Mepnuxk, O. O. Ilerpumuna, sxi 3a3Ha4aiOTh, 110
«1pu 06MesKeHHI 1paB i ¢BOGOJ JIIOAUHU 1 TPOMaAsSHIHA HeOOXIAHO JOTPUMY-
BaTHCh TaKWX TPABOBUX MPHUHIUIIB, sIK OaJaHc iHTEpeciB 0coOM, CyCIiabCTBA
1 IepKaBy, BEPXOBEHCTBO IIpaBa, 3aKOHHICTb, IPONOPIINHICTD, TYMaHi3M, 1 1IpU
I[bOMY BU3HAYUTH, sIKi MpaBa MOXYTb OyTH 0OMesKeHi, a sIKi Hi, SKa HaJleKHa
Iporelypa Takoro 0OMesKeHHs 1 sIK peaslisyBaTh BCTAHOBJIEHI OOMEKEHHSI TTPaB
JIOJIUHY 1 TpoMajigHuHay [13, ¢. 74].

IIpobnemni numanna epomaoancmea i 3ade3nevenns npae a0OUHU NPU
HaOymmi ma npununenni zpomadancmea Ykpainu

1. Habymmsi zpomadsincmea 3a HapoosceHnsm

Crarramu 3—5 3aranbHoi geksapaitii ipas jioaunn Big 10.12.1948 p. [14, c. 4],
crartsimu 2—5 KoHBEHIIIT PO 3aXUCT TpaB JIOAWHU i OCHOBOTIOJIOKHIX CBOOO/
Biz 04.11.1950 p. [15, c. 2] BcTaHOBJIEHO OCHOBOIIOJIOKHI TTpaBa JIIOJAUHU, 30KpeMa
MPaBO JIIOAWHU Ha JKUTTS, Ha CBOOOAY Ta OCOOMCTY HEIOTOPKAHHICTH, MOBATY
1o ii rigHocti, siki 6yJs10 patudikoBaHo Ykpainowo Ta 3akpimeno B Koncruryirii
Yrpainu (crarti 27—29), ToMy 1pu yXBaJeHHI 1HIINX 3aKOHIB HE MOXKYTb OyTH
MOPYIIIeHI OCHOBOIIOJIOKHI 1TpaBa JII0JIMHUA, BPAaXOBYIOUH, 11O BiIMTOBIIHO /10 CT. 8
Koncrutyiii Ykpainu «iHIii HOpMAaTUBHO-TIPABOBI aKTH TIPUIMAIOTHCS HA OCHOBI
Koncrurynii Ykpainu i noBunHi Bianosigatu iii». [Ipu nbomy mnpaBo Ha XKUTTS,
cBoboLYy 1 0cOOMCTY HEOTOPKAHHICTD PO3YMIETHCS He TIIBKU SIK 3aXUCT i3 GOKY
JepsKaBy Bijl TIOCSATaHb IHIMMX OCi0, a ¥ SIK 3aXUCT Bij MPOTUIIPABHUX il caMoi
nepxkaBu B 0cobi ii opranis i mocagoBux oci6. ToMy HOpMHU 3aKOHIB, 30Kpema
i HopMu 3akony Ykpainu «IIpo rpomangHcTBO YKpainu», He TOBUHHI TTOPYIITY-
BaTH OCHOBOIIOJIOJKHI TIpaBa i cBOGOIM JIIOAMHU i 3aCTOCYBAaHHSI IIUX HOPM He
MOBUHHO TIPU3BOANTH /10 MOPYIIEHHS TIPaB JIOAUNHNA B Mail0y THHOMY.
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[HCTUTYT TPOMAITHCTBA € BAXKJIUBUM JIJIS JIEPKABU 1 TPOMAJISTH, TOMY 11O TiIbKA
rPOMAJISIHU JIepKaBU OTPUMYIOTh BECh CIIEKTP IpaB i HecyTh yci 000B’s3KH,
OCHOBHI 3 sIKUX 3akpinzeni B Koncruryiiii Ykpainu, ajge y npaBoBiIHOCHHAX i3
JIePKABOIO TPOMAJISTHU 1 Jleps;KaBa MOBUHHI BUCTYIIATHU SIK PIBHOIIPABHI MTAPTHEPH,
SIKI MatOTh B3a€MHI TIpaBa i 000B’SI3KH, 1110 JI03BOJIUTH BUPIIIyBaTH MPOOJIEMH, K
CTOSITD TIepe]l /IeP>KaBolo i CYCHIIbCTBOM, 30KpeMa i B yMOBaX PeKUMY BOEHHOTO
crany. Ik 3asnauae O.1. Tpery0, «iHCTUTYT TPOMAISTHCTBA € OAHIEIO 3 BU3HAYAIIb-
HUX CKJIQOBUX JIEP/KABH, 1O OKPECJTIOE YMOBU HAOYTTS CTATyCy “TPOMasTHUH"
Ta HOPMHU, SIKUM Ma€ BIiJIITOBIIATH KOKEH TPOMAJSHUH, BCTAHOBJIOE MPaBUJIA
JKUTTS B flepskaBi» [16, ¢. 18], a masi cTaBUTh 3aUTAHHS: <10 IKOi Mipyd iHCTUTYT
IPOMa/ITHCTBA HA CyYaCHOMY €Talli CBOTO PO3BUTKY Bi/INIOBIJIa€ BUMOTaM 4yacy Ta
norpebam camux rpoMajsta?» [15, ¢. 19] i pestomye, MO «iHCTUTYT TPOMAJISTH-
CTBA 3IMITOBXYETHCS 3 YEPTOBUMH BUKJIUKAMH Ta BUMOTaMHW HOBOTO Yacy, a TOMY
mignsrae Tpancdopmaiiii, 17 Toro, mob BiH BiANOBiZaB BUMOraM Ta norpebam
CyYacHUX TPOMaJistH, ToTpebye pedopm i 3min» [15, c. 21].

Crarrero 15 3aranpHol Jekjapaliii mpaB JOANHU BCTAHOBJIEHO, M0 «KOKHA
JIIOIMHA MAa€ TPaBO Ha rpoMaasgHcTBo» [13, c. 7], cr. 24 MixHapomaHOTO TIaKTy
PO TPOMAJISTHCHKI 1 mostiTuyHi mpasa Bif 16.12.1966 p. [17, c. 22| BusHaueHo,
0 «KOKHA JUTHHA Ma€ MPaBO Ha HAOYTTS TPOMaAsTHCTBa», a cT. 3 Jlexmaparrii
npas autuan Big 20.11.1959 p. [18, c. 1] 3a3HaveHo, MO «AUTHHI Ma€ HaTeXaTH
BiJl HAPOJIPKEHHS TPAaBO Ha iM’S 1 TPOMA/ITHCTBOY», TAKUM YMHOM, HOPMaMU MiK-
HapOIHUX TPABOBMX aKTiB HE BCTAHOBJIEHO, IO AUTHHA HaOYBa€ rPOMaISTHCTBA
KpaiHU aBTOMATWYHO TIPW HAPOJ/KEHHI, a BU3HAUEHO, 1[0 TUTUHA MA€ MPaBO HA
OTPUMAHHS TPOMA/ITHCTBA.

Aute otosxeHHst ¢T. 7 (HaOyTTsI TPOMaISTHCTBA 32 HAPOJKEHHSAM ) 3aKOHY YKpa-
inn «IIpo rpomansiHCTBO» He BiANOBIAIOTH MIXKHAPOAHUM IPABOBUM aKTaM,
TOMY 1110 B HUX 3a3HAUAETHCS HE MPO TPABO HAPOXKEHOI TUTUHU HA OTPUMAHHS
rpoMa/THCTBa YKpaiHu, a Te, 1110 0cobu (AiTn), SIKi HapoANIICs Big 6aThKiB-TPO-
MajisTH YKpaiuu abo Ha TepuTopii YKpainu, € rpomMajistHaMu YKpainu, To0TO 3TiHO
3 3aKOHOM BOHM CTAIOTh TPOMaJITHAMU YKPAiHU aBTOMATUYHO 3 MOMEHTY HapOJI-
JKEeHHsI, 1[0 MOYKe MaTH JI/IT HUX HETaTUBHI HACTIIKA B MalOyTHHOMY, TOMY IO
HAaOYTTsI TPOMA/ISTHCTBA HE TiJIbKK JIa€ MOKJIMBICTH KOPUCTYBATUCS MTPAaBaMH, a i
3000B’s13y€ BUKOHYBaTH 00OB’sI3KM, 30KpeMa i BifdyBaTH BIiliCHKOBY CIIy:KOy Ta
6yTtu MobiizoBanuM /10 JtaB 3CY i yac BiliHU B yMOBax Jiii IPABOBOTO PEKUMY
BOEHHOTO CTaHy Ta OrOJIOINIEHi MOOiTi3aIllil.

[Tpu nbomy B GaTHKIB AMTWHM HABiTh HE MUTAIOTh, YU XOUYTh BOHU, MO0 iXHs
MUTHHA HaOyJa TPOMaJITHCTBA YKpaiHu, OiJbIlle TOTO, MPOTSATOM JECSATH POKIB
IiCJIs OTPUMAHHS YKPalHO0 He3a/IesKHOCTI GaTbKaM JUTUHU, HAPOIKeHiil B YKpa-
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iH1, BHU/JIaBaJIOCs CBIZIOIITBO PO HAPOJKEHHS, B SIKOMY 3a3HA4asoCh, 1[0 HAPO-
nuBCst TpomMajsiHrH(Ka) Yipainu, mo 6ysio nputamanto CPCP, y ckirazi s5koro
Vkpaina nepebysana cimzpecsat pokiB. TakuM 4MHOM, A€P:KaBOIO HOPYIIYETHCS
MPaBO BCiX HOBOHAPOJKEHNX Ha CBOOOMY, TOOTO IEp:KaBOi0 OYJIO y3yPIIOBAHO
paBo 0coOu (INTUHM) caMiil BUPIITyBaTH, 4 X0ue BOHA HAOyTH TPOMAJISTHCTBA
Ykpainu, 4 Hi, TOMY 1110 HEMOBJII He MA€ a/JIMiHICTPATUBHOI J1€3/1aTHOCTI, JIJIs1
TOTO, 1100 BUPINIYBATH TIUTAHHS PO CBOE TPOMAISTHCTBO, HAOYTTSI SIKOTO MOXKe
MaTy HeraTUBHI HACJiAKK Uit Hel B MaiiOyTHboMy. To, un € aiTH, SiKi HaGyJIu TPO-
Ma/IFHCTBA YKpailHU MIPU HAPO/IPKEHHI, 110 MPaBy «KPOBi» UM 110 TIPABY «IPYHTY»
BibHuMKU? Hi, BpaxoByiouu, 110 rpoMajigii YKpaiHu BiJIIOBIIHO 10 3aKOHY
Ykpainu «Ilpo rpoMagssHCTBOY, SAKIIIO BOHU HEe 3HAXOASITHCS 32 KOPJOHOM, He
MOJKYTh BUUTH 3 TPOMajsiHCTBa YKpaiHu, mo B 14 pokiB BoHU 3000B’s13aHi
OTPUMATH NACIIOPT FPOMAJAHNHA YKPaiHH, a IOHAKU ITPONTH IIPU30BHY KOMICIIO
i mepeBipKy Ha cTaH 310poB’si i B 17 pokiB 3apeecTpyBatucs (MOAATH BiIOMOCTI
mpo cBoi nepconasbHi fnani) g0 TIK, a B ymoBax chorosents, y 18 pokiB Bke
He MOKYTh BUIXaTH 3a KOPJAOH i MOKYTh OyTH NPU3BaHi Ha BICHKOBY CJIyKOY,
Ta B 25 POKiB iX MOXYTb 3abpaTu 3a Mobimizarieio Ha Bifiny. Takum umHOM,
YPaxoByIOYM iCTOPUYHI aHAJIOTI], 1iTH, HAPO/KeH1 B YKpaiHi, GakTU4HO € Kpina-
KaM¥ BJIACHOI JIepKaBU 3 [IHA iX HAPOJ/’KEeHHS, BPAaXOBYIOUH, 1110 /0 CKAaCyBaHHS
kpinanrBa B 1861 poiti B Pociiichkiil imriepii, 0 kol BXoauaa i YKpaina, IiTu
HapOJIKEeH]1 BiJI KPillaKiB, TeK CTaBaJIM KpillaKaMU.

Bignosiano go Ilpuninuny 2 «/leknapariiii npaB IuTUHUY, «IUTUHI 3aKOHOM Ta
iHmMu 3acobamu Mae OyTH 3abe3ledeHuil creliagbHIil 3aXUCT 1 HajaHi MOXK-
JINBOCTI Ta CIPUSATJINBI YMOBH, 10 AAAYTh iif 3MOTY po3BUBATUCS (hi3UIHO, PO3Y-
MOBO, J[yXOBHO B yMOBaX CBOOO/IM Ta TiJIHOCTI, ajle HOpMaMU 3aKOHIB YKpaiHu Ha
JWTHHY BK€ 3 YOTHPHAISATH POKIB MOKJIAMAIOTHCST 000B’SI3KH, SIKi TIOPYIIYIOTH i
mpasa Ha cBOOO/LY i TIoBary /1o ii TiIHOCTI i sIKi MOJKYTh MaTH HETATUBHI HACJI KN
JUISL Hel TICJig JOCATHEHHS Helo TIOBHOJIITTSI.

3rigno 3i ct. 21 3akony Ykpainu «IIpo exmnuii gemorpadiuynuii peecTp Ta
JTOKYMEHTH, IO MiATBEP/LKYIOTh TPOMAISTHCTBO YKpPaiHM, MOCBIIIYIOTH 0CO0Yy
4y ii crieniasibuuil ctatyces» [19, c. 20], «koskeH TpoMaJiTHUH, SIKUI TOCSAT YOTUP-
HA/[IATUPIYHOTO BiKY, 3000B’sI3aHIiT OTPUMATH MACIIOPT TPOMaJsTHUHA YKpaiHu,
a ko gutrHa (0coba BikoM 110 18 pokiB 3rigHo 3 BuzHaueHHsM y ct. 1 3akomy
Ne 2235-1IT) He BHKOHAE IIHOTO iMIIEPATHBHOIO IPUIIACY, TO Ha HEl MOKe Oye
HaKJa/IeHO a/IMiHICTpAaTUBHE CTATHEeHHS BiAiNoBiHO 110 cT. 197 Komekcy Ykpainu
npo aaMminictpaTuBHi paBonopyieHHs (KYmAIl), nesBaskatoun Ha Te, 1110 3TiTHO
3i cr. 12 KYnAIl agminicTparvBHINA BiAIOBIaaIbHOCTI MiISTAIOTh 0COOM, SIKi
JOCSITJIN TICTHAAIISITUPIYHOTO BIiKY.
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Biamosizxo mo cr. 9 3akony Ykpaiau «IIpo BilicbKoBHUIT 000B’sI30K i BifiCbKOBY
cayskOy» AITH B 1IKOJI 3000B’s13aHi TIPOXOUTH MOYATKOBY 3arabHOBINCHKOBY
MiZITOTOBKY, a TicJst TOTO, SIK TOHaKaM BUIOBHUTHCS 17 POKiB, BOHM 30008’ s13aHi
craru B TIIK Ha 061K, IK IPU30BHUKH, a SIKIIO BOHU I[bOTO He 3PO0JISTh, TO iX
MOsKe OYTH TPUTSATHYTO 10 KPUMiHAABHOI BigmosizaabHocTi 3a cT. 337 Kpumi-
HAJIBHOTO Kojekcy Ykpaiuu y Burisai mrpady B poamipi 5100—-8500 rpu abo
BUTIPABHUX POOIT Ha CTPOK /IO OJHOTO POKY.

Bigmosigno xo 3akony Ne 2235-111 auruna HabyBae rpoMajsiHCTBa YKpaiHU
ABTOMATHUYHO TIPU HAPO/KEHHI, ajie BOHA 3a I[UM Xe 3aKOHOM He MOKe BiJMO-
BUTHCH BiJl TPOMAJIHCTBA YKpaiHU HaBiTh NPU JOCSATHEHHI HEI MOBHOJITTS,
a 3MIHUTH TPOMA/ITHCTBO BOHA MOJKE TIJIBKM B TOMY pasi, SIKIIO BOHA 3 OaThbKaMu
MOCTIHO MPOKUBAE 3a KOPAOHOM i 6aThKH, 200 OJMH 3 HUX BUXOAUTH 3 TPOMa-
NTHCTBA YKpalHu, ajie TOKa30BUM € Te, 110 JIJIsI BUXOLY JUTUHU 3 TPOMA/ITHCTBA
Ykpainn HeoOXiHO KJIOTIOTaHHST TOTO 3 OATHKIB, IKUI BUXOIUTH 3 TPOMAISTHCTBA
Ykpainwn, a 3rigHo 3i cr. 18 3akony Ne 2235-111 Buxin miteit Bikom Bix 14 10
18 pokiB 3 rpoMaTHCTBA MOJKE BiZIOYBATUCS JIMIIIE 3 IXHBOIO 3T0J0F0, TOOTO JIJIsT
HaOYTTSI TPOMA/SIHCTBA YKpAIHU 3rojia AUTUHK Ta 1i 6aThKiB He mOoTpiOHa, a 0Ch
JUIsL BUXOJ/Y 3 IPOMajIsiHCTBA 11 3roja (3roga ii 6aThKiB) € 060B’13K0BOI0. SKINO
K IUTUHA JIOCATIIa TTIOBHOJIITTS, TO SKIIIO BOHA IMOCTIMHO MPOKUBAE 32 KOPIAOHOM,
TO BOHAQ, K TPOMAJISTHUH, MOXKe BUWTHU 3 TPOMAJIHCTBA YKpaiHU TiJIBKU 3a il
KJIOTIOTAHHSIM.

[TizcymoByt0uHM, MOKEMO KOHCTATyBaTH, IO /€P;KABOI0 MITYYHO CTBOpEHi Ta
3aKOHO/IABYO 3aTBEP/KEHI MEXaHi3MU [IJisl aBTOMATHYHOTO HAOYTTSI AUTHHOIO
TPOMAISTHCTBA YKpaiH! 32 HAPOKEHHSAM Ta IOPUANYHI TTePEeToHN /IS BiIMOBH
BiJl TPOMaJITHCTBA M BUXOJY 3 IPOMAJAHCTBA YKpaiHu, 1 11l il CIIpsAMOBaHI Ha
CTPUMYBaHHS BiATOKY YKpaiHIliB 3 Ykpainu Ta 3abesnedertss 3CY npusoBHU-
KaM¥ Ta BiiChKOBO300OB’sI3aHUMHU, 1O T ATBEP/IKYETHCST PEATiSIMU ChbOTOIEHHSI.

3 oxHoro OOKY, Taka TOJITHKA JeP/KaBU Y MUATAHHI TPOMAISTHCTBA € HACIIIKOM
nepebysanns Ykpainu 70 pokiB y ckiani Pagsrcbkoro Corosy, TOMY 110, 3TiAHO
3 3akonom CPCP «IIpo rpomazasuctBo» Big 08.10.1990 p., auruna, ob6uaBa
6arbku (260 oauu 3 Hux) sKoi € rpomaagaamMu CPCP, € rpomagsaunom CPCP

He3aJIe;KHO Bijl Toro, Hapoauaacs BoHa Ha teputopii CPCP abo 3a mesxamu Kop-
nouis CPCP.

3 iHII0r0 OOKY, MOJIITUYHI €JITH Jep/KaB He 3allikaBjeHi y BiITOKY Ipale3aTHuX
IPOMA/IFH 13 Jiep;KaBu, ajie, BpaXOBYIOUH 1[0 Mali’ke B KOXKHII /lepKaBi 3akpill-
JIEHWIT y 3aKOHi BilicChbKOBMIT 060B’SI30K TPOMa/IsiH, BOHU 3allikaBJjieHi y 3a0e3-
nedyenti 30POWHUX CUJT BifiCbKOBO30OOB'SI3aHUMU, SIKi CJIYKUTHUMYTb B apMii i,
SIKITIO 3HAZOOUTHCST, OYAyTh il 3aXUIATH, a TOMY He TiIbKK B YKpaiHi a it B iHIINX
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KpaiHaX TaKOX € HOPMM 3aKOHIB ITPO TPOMaJISTHCTBO, 3a SIKUMU JUTUHA € TPO-
MaJISTHUHOM BiJIITOBI/IHOI /Iep:KaBy Bij Hapopkenns. Hampukian srigno 3i ct. 14
3akony ITompmii «IIpo rpomaastacTBo Ilogbiii», «auTHHA HaOYBa€ MOJbCHKOTO
IPOMAJITHCTBA 32 HAPOKEHHIM, SIKIIIO IPUHANMHI OUH 3 OaThKIiB € rpOMaIsHU-
HoM Ilosbii». Ile moB’sg3aHo 3 THM, 10 I1i HOPMU JifOTh BiKe Oarato JeCATUIIIThH
i HIXTO He 3a7lyMyBaBCsl HaJl TUM, 1[0 P aBTOMATUYHOMY HaOYTTi rpOMa/sIHCTBA
KpaiHu, Jie AMTUHA HapOINJIach, TOPYIIYIOThCA 11 TTPaBa, M0 MOKe MaTH HACJIiIKA
TS THET IUTHHU B MallOYTHHOMY.

AJle ipu 1IIbOMY KOKHOIO 3 ZiepsKaB, siKi patudikysaan Konsentio «IIpo ckopo-
uennst OesrpomassiacTBay Bif 30.08.1961 p. BUsHa€eThCs MPaBO 0COOU 3BEPHYTHCS
3 KJIOTIOTaHHSIM TIPO OTPUMAaHHS IPOMA/ITHCTBA «IIPOTATOM yCTaHOBJIeHOTOo J{oro-
BipHOIO [lep:kaBoIO CTPOKY, SIKUIT Ma€ MOUMHATUCS He Ti3HilIe TOCATHEHHS BiCiM-
HaJISATUPIYHOTO BiKY 1 3aKiHUyBaTUCS He Ti3Hillle J0CATHEHHS BIKY Y ABA/IISATh
OJIVH PIK, TIPOTE BiOBIHIIT 0c00i HAMAETHCS MPUHANMHI OAWH PiK, POTSITOM
STKOTO BOHA O MOTJIa cama TMOPYIIUTH KJIOmoTauHs» (1. 2), TOOTO aepraBaMu
BU3HAETHCS IIPABO 0COOU, sIKa JOCAT/IA MOBHOJITTS, CAMOCTIITHO, CBIJOMO 3pOOUTH
BUOIpP JiepKaBy, TPOMAJISTHCTBO SIKOi BOHA XOY€ OTPUMATH.

A ToMy IUTHHA He TOBUHHA aBTOMATUYHO OTPUMYBATH TPOMAJSTHCTBO JlePKABU
MIPU HAPOJKEHHI, a MOBUHHA MATH MPAaBO OTPUMATH IPOMAJISTHCTBO TII€l Jiep:KaBu
B pa3i MoIaHHs Heto KJIOMOTAHHS /10 BiJIMOBITHOTO OPTraHy Jeps;KaByu PO HAJTAHHS
11 TPOMAJITHCTBA, 1 /lep;KaBa HEe MOKe BIZIMOBUTH 11 B peasridallil CBOTO IPaBa,
stke OYJI0 OTPUMaHO TPHU HAPOJKEHHI BIATIOBIZHO /10 3aKOHY. 3a TaKOTO TIIXOLy
JI0 BUPIIIEHHST MTUTAHHS PO TPOMASHCTBO JAUTUHY JiepkaBa Oyje BUMYIIEHa
CTBOPUTH B KPaiHi Taki yYMOBU JIJIsl PO3BUTKY AUTUHH, 32 SKUX AUTUHA TIPH JOCST-
HEeHHI Hel0 TIOBHOJIITTS 3pOOUTH CBiif BUOIp Ha KOPUCTH caMe IIi€l epKaBy, a He
iHIIO1, 1110 /103BOJINTH 30€epertTu TPyAOBi pecypcu i 3abesrneuntut 30POIHI CUITH
BilICHKOBOCTYKOOBIISIMHU.

XToch MOXKe 3ayBaXKUTH, MO Jep:kaBa i Tak 3abe3nedye AuTuHi Oe30TIaTHe
HaBYaHHS 1 Me[MuHe 00CIYrOBYBaHHs, ajie 1ie He 30BCIM MPaBUJIbHO, TOMY, 110 il
6aThKH, @ MOXKJINBO i/l i 6aba, IIaTATh MOAATKHU, 3 IKUX i (DiHAHCYIOTHCS KON
Ta JikapHi. Bee, mo Oy/o 3a3HaYeHO IMIOAO 3aXKCTYy IPaB AiTeil, HapOIKEHUX
B YKpaiHi Bi/l rpoMajigH YKpaiHU, CTOCYEThCA 1 1HINMUX /iTel, SKi aBTOMAaTUYHO
HaOyBalOTh TPOMA/STHCTBA YKPaiHU 32 HApO/KEHHSIM, 30KpeMa i HEMOBJIAT, SIKi
Oy 3HaiijeHi Ha TepuTopii Ykpainu, 6aTbku SKuX HeBizmomi. TakuMm 4mHOM,
HOPMHM 3aKOHIB IIPO IPOMAJISTHCTBO, 3TiIHO 3 SIKMMU JUTHHA HaOYBa€ IPOMaJIsTH-
CTBA JIepyKaBU 32 HAPO/XKEHHSIM aBTOMATUYHO TLIBKUA TOMY, 1II0 BOHA HAPOIMJIACh
B I[ii1 KpaiHi, ab0 BiJ 6aTHKIB, SIKi € TPOMaATHAMM ITi€] KpaiHu, 6e3 mpaBa B Oy/Ib-
SKUI MOMEHT BIZIMOBUTHUCS BiJl IIbOTO TPOMA/ITHCTBA (HAINPUKIA/ 32 KJIOMOTAH-
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HsIM OATbKiB, SIK 3aKOHHUX IIPEICTaBHUKIB JUTHHM ), TOPYIIYIOTh (0OMEKYIOTH)
OCHOBOIIOJIOXKHI TTpaBa AUTHHH i TOMY HE MOKYTb 3aCTOCOBYBATHCH i MAlOTh OyTH
3MiHEeHi, BpaXOBYIOUM HACJIAKK HaOYTTS 1[bOTO IPOMAISHCTBA /IS JUTHHH.

PitterHst mpo HaGyTTS TPOMaJISTHCTBA ANTHHOIO TIOBMHHO NPUIIMATHCh He JlepiKa-
BOIO 1 HE JIMTUHOIO, KA He MOKe YCBIZIOMJIIOBATU 3HAYEHHS CBOIX [l Ta MOXKJIMBI
HACJIIKY WX il 1711 Hel B MailbyTHBOMY, a 0c000I0, SIKa Ma€ TOBHY a/IMiHi-
CTPATHUBHY i UBIJIBHY AI€3AaTHICTD, TOOTO MICJISI IOCATHEHHS AUTHHOIO 18 POKiB,
[IpU 11bOMY BBA)KAEMO, MIO /IS BUPINIEHHS MUTAHHS YU MOKUHYTU YKpaiHy, un
3aJIMIITUTACH 0C00aM, SKi JOCATIN MOBHOJITTS, HeoOXiaHo Hagatu 1-3 poku, sk
MiHIMyM piK, IiCJIsI 4Oro BOHM MaiOTh 0Opajii KpaiHy, TPOMaSTHCTBA SIKOI BOHM
XOUyTh HAOYTH, a caMe: OTPUMYIOTh TPOMA/ISTHCTBO YKPAiHHU, SIKIO 3a/IATIIAI0THCST
B YKpaiHli, 3MiHIOIOTh IPOMaITHCTBO ab0 3aIUINAIOThCS 0coOaMu Oe3 rpoMajIsH-
ctBa. [leil BUCHOBOK Y3ro/KYETHCS $SIK 13 NPUKJIAJAMU 3 €II0XU CTAHOBJIEHHS
IPOMAISTHCTBA, KOJIU IpoMajsgaHaMu noJgiciB /laBnoi I'pemnii ta rpomaasgsnamu
JlaBHbOTO PUMY cTaBasm 40JI0BiKH, SIKI TOCATIN BICIMHAIATUPIYHOTO BiKY, TakK
1 IpUKJIaJaMU CbOTO/IEHHS, 30KpeMa cT. 34 Konctutyiiii MekcuKu BCTaHOBJIEHO,
1[0 «TpOMajsiHaMK Pecityb/iKy € 4OoIOBIKM 1 KIHKM, K Oyy4r MEKCUKAHI[SIMU,
JOCSTIIN BICIMHAIATUPIYHOTO BiKy» [9, c. 8].

3 orysy Ha 3a3HavyeHe BBaKaeMo 3a MoTpiOHe BBecTH B 3akoH Ykpainu «IIpo
IPOMa/IsTHCTBO YKpainu» (cT. 1 (Bu3HAUeHHS TepMiHiB)) HOBUI afMiHiCTpATHB-
HUI CTaTyc JIOAWHKA B Jep/KaBi, a came: «0coba, sika Ma€ MpaBO Ha OTPUMAaHHSI
rpoMajIsTHCTBAa YKpaiHu — 0coba, sika 3a 11 KJIOMOTaHHSIM JI0 JI€P;KaBHOTO OpraHy
y cdepi rpoMagHCTBA MA€ MTPABO OTPUMATHU IPOMAITHCTBO YKPAiHU 32 3aKOHOM
i Tit He Moske GyTH BiIMOBJIEHO y TIbOMY TIpaBi». Takuii afMiHICTPaTUBHUI CTATyC
ocobu (TpaBoBa KOHCTPYKILis) MOKe OyTH BUKOPUCTAHUN HIMUMU JepsKaBaMi
3 METOI0 y3TO/IXKEHHSI HOPM 3aKOHIB y cdepi TPOMAJIHCTBA 3 MiIKHAPOJHUMU
MPAaBOBUMH aKTaMM, a TAKOXK MOKe OyTH BBEICHWU [0 MiIKHAPOJHUX MMPABOBUX
aKTiB, SIKi CTOCYIOThCS NMUTaHb TPOMAJISHCTBA, 3 METOIO BPETYJIOBAHHSI aKTy-
AJTbHOTO Ha ChOTOJHI BUPIIEHHS MUTAHHS Oimarpuais, ToOTO 0ci0, sIKi MAlOTh
no/BiiiHe (MHOKMHHE) TPOMAISTHCTBO, 30KpeMa SIKIO0 BOHO CTOCYETHCST HAOYTTSI
1IbOTO TOJBIMHOTO TPOMA/ISTHCTBA BHACJIIOK PI3HOTO MIJAXOAY Jep:KaB 00
3aCTOCYBaHHS «IIpaBa IPYHTY» 1 «IIpaBa KPOBi» IIPU BU3HAUYEHHI IPOMAISTHCTBA
HAPOJKEHOI TUTHHH, sIK TOJIOBHOTO YNHHKKA Y 301IbIIEHH] KiJTBKOCTI OimaTpuIiB.
Tomy BBa)kaeMO, 1110 TIJIbKU MPU JIOCATHEHHI AUTUHOIO MTOBHOJITTSI BOHA TLJIIXOM
cBizioMoro BuOOpPY BUBHAYMTH KPaiHy, TPOMAJISTHCTBO SIKOI BOHA X04Ye OTPUMATH.

Takosx Tpeba KOHCTATyBaTH, IO HABITh HOPMHU OJHUX MiKHAPOJHUX PABO-
BUX aKTiB He Y3TO/KYIOThCSI 3 HOPMaMM 1HITUX MiKHAPOJHUX ITPABOBUX aKTiB,
30KpeMa IeBHI HOpMHU «CEBPOIENChKOI KOHBEHIIII PO TPOMAJSIHCTBO», SIKa

196 ISSN 2414-990X. IIpobaemu 3axonnocmi. 2025. Bun. 168



Korentsov, O.1. Current Issues of Citizenship as a Determining Factor...

6yna patudikoBana BP 20 Bepecust 2006 p., mo10 HaOyTTsI TPOMaJITHCTBA 32
HapOJ/IPKEHHSIM He BiAIMOBIIAIOTh HOPMaM <«3arajbHOl JeKIapallii paB JIOANHN»,
«MiHapoHOTO TTAKTy TIPO TPOMAJISTHCHKI 1 TOJIITUYHI TTpaBay, «/leknapartii mpas
IUTUHW», TOMY 110 B ¢T. 6 KoHBeHIIii 3a3HAYAETHCS 1110 «TPOMAISTHCTBO JepsKa-
BU-Y4acHUIN HaOyBatOTh JiTH, OJWH i3 GAThKIB AKX HAa 4ac HAPOKEHHS I[UX
JliTell Ma€ TPOMAJISTHCTBO JlePyKaBU-YUACHUIN, a TaKOXK 3HAMIeH] Ha 11 TepuTopil
HEMOBJISITa», TOOTO HaOYBalOTh TPOMAASHCTBA 32 HAPOYKEHHSIM aBTOMAaTHYHO.
[Tpu 1bomy B cT. 4 1iei KoneHilii 3a3Haveno, mo «lIpaBuna (HopMmu) KOXKHOI
JlepKaBU-yIACHUITI, SKi CTOCYIOTbCS TPOMAJIHCTBA, TPYHTYIOThCS HA TTPUHIIH-
nax, J0AepsKaHHs SIKUX € 000B'SI3KOBUM I/l JI€PKaB-YYaCHUIb, SKi i

KyBaJIi, OCHOBHUM (TIEPIINM) 3 SIKUX € MPUHITUT, 3TiTHO 3 SIKUM «KOKHA 0C00a
Ma€ TPaBo Ha TPOMASHCTBO», TOOTO Ma€ MPaBO OTPUMATH IPOMAJSTHCTBO 3a ii
3BEpPHEHHSM, 1110 Bi/IOBi/Ia€ 3a3HAYEHNM BUIIle MiI’)KHAPOJHUM ITPABOBUM aKTaM,
ajie He3Ba)KalouM HAa BU3HAYEHHS 1[bOTO TIPUHIIUITY SIK OCHOBHOTO, B KoHBeHTII1,
B cT. 2 3akony «IIpo rpomaasiHcTBO YKpainu», KO0 BU3HAYEHO TMPUHIIUIN
3aKOHO/IAaBCTBA YKPalHU TIPO TPOMAJSHCTBO, 1€l TPUHIIMIT B3araJi BiJICyTHIN, 1O
norpebye BHeCEHHs 3MiH 10 cT. 2 3akony Ykpainu «IIpo rpomajsincTBO YKpa-
iHM» 1 3 ypaxXyBaHHAM HAsBHOCTI 1[bOTO IIPUHIUILY 3MIHUTH IHIII CTATTI I[bOTO
3aKoHy, 30Kkpema CT. 6, cT. 7 sIKi cTOCYIOThCsI HAOYTTSI TPOMAASHCTBA YKpaiHu 3a
HapOJI>KEHHSM.

Tomy 3 MeTor0 3axucTy TIpaB ocib (ziTeil), siKi HAPOKYIOTHCST Ha TEPUTOPIi YKpa-
inn abo Bix 6arbkiB, siKi (a0 OAWH 3 HUX) € rpOMajsTHAMK YKPAiHU i 3 METOIO
npuBeieHHsT HOpM 3akoHy Yipainu Ne 2235-111 7o MixkHapoaHUX ITPAaBOBUX aKTiB
Opranizarii O0’exqunanux Hariii (OOH) mpormonyeMo BHeCTH 3MiHH /10 CT. 6, ¢T. 7
3akony Ykpainu «IIpo rpomaasgucTBO YKpainu», SKUMU 3MiHUTU BCi HOPMH,
SKMMK BCTaHOBJIEHO, 110 0COOMU, SIKi HAPOAMINCH B YKpainu abo Bix OaThbKiB, sAKi
(ab0 OMH 3 HUX) € rPOMaisTHAMU YKpaiHU, BUKJIABIIN IX 3 ypaXyBaHHSM TaKOTO
HOJIOKEHHS: «0Cc00H, sIKI HAPOAUANCH B YKpaini abo Bij 6arbkis, sKi (a0 oauH
3 HUX) € TpoMajisTHaMi YKpaiHu, € 0cob6aMHu, sIKi MaioTh TPaBO Ha HaOYTTsI rpoMa-
JSTHCTBA YKPaiHM 3a 1X KJIOMOTAHHSIM ICJIst IOCSTHEHHS UMK 0COOaMK TTOBHO-
gitta (18 poki)». Hactuny 1 cr. 7 3akony B penakiiii: «[pomaggucTBo Yrpainu
HaOyBAa€THCsI» TPOMOHYEMO BUKJIACTH B pefaKiiii: «[poMastHCTBO YKpaiHu MoxKe
HaOyBaTHCh», IIPU I[bOMY TOJOBHUMM YMOBaMK HaOyTTsi IPOMaJsTHCTBA MalOTh
O6yTu: 1) mocsirneHHst oco6oro moBHOITTS (18 pokiB); 2) kaomoranHs (3asiBa)
ocobu PO OTPUMAaHHS TPOMaJsTHCTBA YKpaiHu. Takosk BBa)kKaeMo 3a MOTPiOHE
BUKJIIOUUTH 3i €T. 7 3aKOoHy octanHe peuerHst «Ocoba, sika Ma€ 1paBo Ha HaOyTTs
IPOMa/ISTHCTBA YKPaiHM 32 HAPO/XKEHHSM, € TPOMA/ITHUHOM YKPAiHU 3 MOMEHTY
HapOJ/IKeHHsA». ¥ 3B’A3KY 13 3alpONOHOBAaHUMHU 3MiHamMu /10 3akoHy «IIpo rpo-
Ma/JSTHCTBO YKpaiHu» HeoOXigHo Oyje BHECTH BiAIOBIAHI 3MiHK [0 MTiJBaKOHHUX
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HOPMaTUBHO-TIPABOBUX aKTiB, SKUMU PETYJIOETbCS MUTAHHS TPOMAJISTHCTBA,
30KpeMa MUTaHHs BUadi CBIZIOITBA PO HAPOKEHHSI, B IKOMY Ma€ OyTH 3a3Ha-
YeHo, 1110 1€ CBI/IOITBO MiATBEPXKYE HAPO/KEHHS INTUHUA Ha TePUTOPil YKpaiHu,
a He MJATBEP/KY€E HAPO/KEHH TPOMAIIHUHA YKPalHU.

2. IIpobnemni numanns 6uxody 3 epomadsncmea Yxpainu i 3abesneuenis npas
2pomaodsin, 30kpema na 8iomosy 6id zpomadsicmea

3akonoMm Ykpainu «IIpo rpomagsucTBo Ykpainus» (cT. 7) BCTaHOBJEHO, IO
JIMTHHA, sTKa HapOIMIach Ha TepuTopii Ykpainu, abo Bijx 6aThKiB (0OMHOTO 3 HUX),
SKI € TpoMaJidHaMy YKpaiHu, aBTOMAaTUYHO CTa€ TPOMAJISIHMHOM YKpaiHu, aje
HOpMamu 3aKOHY He mependadeHo mpaso i€l qutuan (ii 6aThKiB, sIK il 3aKOHHNUX
IIpe/ICTAaBHUKIB) Ha BI/IMOBY BiJl TPOMA/ITHCTBA YKpAIHU i BUXi/l 3 TPOMAISTHCTBA
Ykpainu ocib, sIKi MPoKMBAOTh HA TEPUTOPil YKpaiHM.

[Tpote B monepenniit penakiii 3akony Ykpainu «lIpo rpomangucTBo Yipainus»
Bizm 08.10.1991 p. icayBana ct. 19, 32 gKo010 «BUXiZ 3 TPOMAJAIHCTBA YKpaiHU
3IIIICHIOETBCS 32 KJIOTIOTAHHSAM 0COOW> .

TakuMm yrHOM, B YKpaiHi BUHUKJIA CUTYaIlisl, KOJu ocoda IIpy HApOKEHHI cTa€ ii
IPOMAJITHUHOM, aJjie He MOXKe BiJl HhOTO B MOAQBIIIOMY BiIMOBUTUCH UM BUNTU
3 rPOMaJIIHCTBA YKpaiHH, 10 € HEIPUUHATHUM JJIs1 J€MOKPATUYHOI, ITPaBOBO1
JlepsKaBH..

JluTnHa, stka KOJMCh 32 HAPOJKEHHSIM CTajla TPOMA/ISTHUHOM YKpaiHu, MOKe OyTH
B yMOBax (il IIPaBOBOIO PEKUMY BOEHHOTO CTaHYy, sIK BiiicbKOBO30OOB'sI3aHMUIA,
MOoO6iIi30BaHa, ajie SKIIO I 0coba 3 THX YM IHIIMX TiACTaB Oy/e BiIMOBIISITUCS
Bijl MPU30BY T/ yac MoOisTi3allii, To BOHa MOKe OyTH MPUTSITHYTA 10 KPUMiHAIb-
HOI BIZIIIOBia/JIbHOCTI Y BUTJIsIAI 1036aBIEHHS BOJI HA CTPOK Bij TPHOX 10 I'STH
pokiB (ct. 336 KK Ykpaiun), a SIKI0 BiAMOBUTBCsT OpaTH y4acTh Y BOEHHUX JIisIX,
nepebysatoun y jaBax 3CY, iHmmx BilicbkoBUX (opMyBaHb, Bix 5 10 12 pokiB
(cratTi 402-408 KK Ykpaian).

Bunnkae nutaHHS: YOMy HOPMY 3aKOHY OO TPaBa BUXOAY 3 IPOMASTHCTBA
Yxpainu 6yJs0 BUKIoueHo i3 3akony «IIpo rpomMaasiHcTBO YKpaiHus» i 3aMiHEHO
Ha IIPaBO BUXOAY TiIbKU 0Ci0, sIKi 3HaXomsAThest 3a KopaoHoM? CripaBa B TOMY,
o ¢T. 8 €BPOTENChKOI KOHBEHIIIT TIPO TPOMAISTHCTBO OyJI0 BCTAHOBJIEHO (4. 2),
IO JIepsKaBa-yYaCHUIIST MOKE TIepef0aYrTh Y CBOEMY BHYTPIIIHBOIEPKABHOMY
IIpaBi, 1110 BIZIMOBJISATHUCS BiJl il TPOMAJITHCTBA MOKYTb TIJIbKU Ti TPOMAISTHU, SIKi
MOCTIITHO TTPOKUBAIOTH 32 KOPJIOHOM», TAKMM YMHOM, 1ie 10J0keHHsT KonBeniiii
CIIPSIMOBAHO Ha OOME’KEHHsI MpaBa BUXO/Y 3 IPOMAJSIHCTBA KpaiHu ix mepeby-
BaHHS BCiX rpOMajisiH JepxkaB C€BPOIH, TOOTO 1€ BXKE CTOCYETHCS HE TiTbKU
YKpainu, a it yci€ei éBponeichbKol CIiJIbHOTH.
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Tak, rpomajisgHu, gKi BUiXaJu 3 KpalHU 3a KOPJIOH 1 TTPOKMBAIOTH B 1HIIIHN Jep-
’KaBl, MaIOTh IPABO BUXO/Y 3 FPOMA/ITHCTBA CBOEI /Iep:KaBy, a Ti TPOMaJISIHU, SIKi
MPOKMBAIOTh HA TEPUTOPIl CBOET Jiep;KaBU, TAKOTO TIpaBa He MAlOTh, 10 € JUCKPU-
MiHAI[IMHUM CTOCOBHO TPOMa/ISTH, SIKi ITPOKUBAIOTH Ha TEPUTOPII CBOEI JIEPKABU.
Baskaemo, 1110 11€ 1MOB’SI3aHO 3 TUM, IO TIOJIITUYHI eJIiTH Jep:kaB €Bponn BBaxkKa-
I0Tb IIPOIEC BiIMOBU TPOMa/ITHAMU BiJI TPOMA/ISTHCTBA CBOEI JiepKaBH, K IIpoliec
3MIHM TPOMaSTHCTBA, a TOMY /ISt a[alTyBaHHs 0COOU JJIst TIPOKUBAHHS B IHIIIN
KpaiHi iif ToTpiOHO MEeBHUI Yac MPOKUTH B Il KpaiHi, 30KpeMa BUBYUTH MOBY
JiepsKaBU, TPOMAJITHCTBO IKOI BOHA X04Ye OTPUMATH, TPAAUIIIl i KyJAbTypy KpaiHu,
03HAHOMUTHCS 3 POGOTOIO JIePKaBHUX OPraHiB, IO CIPOCTHTH IHTETPaIiio 0co6m
B CyCIIiJIbHE JKUTTSI 0O6paHol KpalHu. AJie BiJl I[bOr0O 3a3HaYeHa HOpMa KOHBEHII
PO TPOMAJISTHCTBO HE Tiepectae OyTH AUCKPUMIHAIIHHOO MO0 OLIBIIOCTI TPO-
MaJIsTH, SIKi TTPOJKMBAIOTh HA TEPUTOPil CBOET gepskaBH, i SKIIO 1151 HOpMa Oy/ie
BHeECeHa /10 3aKOHY IPO TPOMAJSHCTBO Jlep:KaBU-y4acHUIl (K B YKpaiHi), TO
OIIBIIICTD HACEIEHHST JIepPsKaBU M030aBIISIETHCS MOKIMBOCTI BUXOLY 3 TPOMAISH-
CTBa KpaiHW, 1110 € HENPUNUHATHUM JIJIST IEMOKPATUYHUX JIePKaB, 1 118 CUTYyaIllsd
€ BUTIAJKOM, KOJIU iHTEpEeCH JiepsKaBu He 30iTafoThes 3 iHTEpecaMu ii TPOMaIsiH.

[TincymoBytoun, 3a3Ha4a€EMO, 110 AUCKYCIMHOIO € 3araJbHOIIPUITHATA MTO3UILid, 1110
JIOIMHA, KA aBTOMATUYHO, 6e3 11 3roAu cTa€ TPOMAISHUHOM Jep:KaBH, 1€ BOHA
HapOIMJIacs YU TPOMAISTHAMU SIKOI € 11 6aThKM, Mae ASKyBaTH IIiil JepskaBi 3a
OTpHUMaHe TPOMa/ITHCTBO, BBAXKAEMO 1110 BCe 3aJI€KUTh BiJl TOTO, B SKil fep:KkaBi
HapoanIach AUTHHA, 30KpeMa, gka ¢hopMa MpaBJiHHSA B il [epskaBi, PiBeHb
JMOTPUMaHHS 1 3a0e3MeUYeHHsT IePsKaBOIO MPaB i CBOOOJ JIIOAMHY i TPOMA/ISTHITHA,
HACKLUJIBKH 1151 JIepsKaBa € EKOHOMIYHO PO3BUHYTOTO, 0 BiIOMBAETHCST HA COTiah-
HUX CTaHZapTax B Jep:;KaBi, 30KpeMa Ha PO3Mipi MiHiMaabHOI 3apobiTHOI IaTH,
MeHcii, coliaJbHUX BUILJIAT, TA BiJl IHIIUX YMHHUKIB, OI[IHKY SKUM MO JaTu
TIIBKY 0004, IKa TOCATJIA TTOBHOJITTS.

JI. M. Benos i €. Jlazopuk, po3risiiaiodn mpobJIeMHi MUTaHHS OiaTpusmy
B YKpaiHi, 3a3Ha4aoTh, 0 HANTOCTPIlIa I0PUANIHA TIPodIeMa TTOABIHOTO TpoMa-
JSTHCTBA — BilichKOBa CJyskOa TaKMX JIIO/EH B sIKifich OHII KpaiHi, i 1151 mpobieMa
MOKe MaTHU CepHO3HI HACJIIKU, a TOMY BBa)Ka€, M0 «OCHOBHE 3aBJIaHHS, sIKe
Vkpaina Ma€ mocTaBUTH mepes cob0I0 — JIKBIAYyBaTH YMHHUKH, SIKi CIIOHYKAIOTh
rpoMajistH YKpainu HaOyBaTH TPOMaJISTHCTBA IHIINX KPaiH, a He BBOAUTH KPHMi-
HaJIbHY BIJIMOBIIA/IBHICTD 3a MO/IBiliHE rpoMaigHcTBO>» [20, c. 70].

[IpoGirema GimaTpuaMy Ta MMOJIIATPU3MY HEIOKOITh AepsKaBy (GaKTHIHO 3 OIHOTO
aCIIeKTy, a caMe: B sIKiif KpaiHi ocoba, sika Ma€ KillbKa IPOMaJISTHCTB, BiOyBaTnMe
BIlICHKOBY cJ1y:kOy, i 11e TATBEPKYETHCS THM, IO 3 I[bOTO MHUTaHHS Panoro
€sponu OyJo npuitaaTo creniaabiy Konpenmio «IIpo ckopodyeHHS MHOKHH-
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HOTO TPOMAJIIHCTBA 1 PO BIMCHKOBY MOBUHHICTH Y BUIAJKaX MHOKUHHOTO
TPOMAJISTHCTBAY.

3a nacraigkamu BceecBiTHBOI KOH(MepeHIlil 3 1paB JIOAWHU, sSKa BigOyirach
25.06.1993 p. y Bigwni, 6yso nipuiinsaro Bigencbky mexmapariio i [Iporpamy mii,
y 1. 2 Kol OyJI0 3a3Ha4eHO, MO TpaBa JIOAWHKA i OCHOBHI CBOOOAN € MpaBaMH,
JIAHUMU BiJT HAPOJIPKEHHST KOXKHIN JIIO/IMHI; 1X 3aXUCT 1 3a0XOYEHHS € Tepiioyep-
rOBUM 0OOB’SI3KOM JiepsKaBu», a B 1. 13 mexsapariii 3a3HadeHo: «HeoOXigHO, 100
JiepsKaBy CTBOPUJIN CHPUSITINBI YMOBH 3 METOIO 3a0e3IeUeHHs TOBHOTO 1 edek-
TUBHOTO 3/IIICHEHHS TIPaB JIOIMHU. /[ep;kaBu MalOTh BUKOPIHUTHU BCi MOPYIIIEHHS
1paB JIOAWHU 1 MPUYWHU, IO 1X BUKJIMKAIOTh, a TAKOX YCYHYTH TIEPETIOHU Ha
HIJIAXY 3AIHCHEHHS 1UX TIPaB».

VYpaxoByiour BHUKJIaJeHe, BBaKa€MO 3a MoTpibHe B 3akoHi Ykpainu «IIpo rpo-
MaJTHCTBO YKpaiHW» 3aKpIMUTU HOPMY, 3TiJTHO 3 SIKOIO, KOKeH I'POMa/ISTHUH
Ykpainu Moxke BIIMOBUTHUCH BiJl TPOMAJITHCTBA YKpaiHu. AJie 32 yMOBU HAasIBHOCTI
B HBOTO GOProBUX 3000B’s13aHb Tiepe/] (hismuHIMN a00 FOPUANIHUMHU 0COOAMU U1
3a HAsSIBHOCTI BiJIKPUTOTO CTOCOBHO HBOTO KPUMIHAJBHOTO MPOBA/I’KEHHS BiH He
3MOKe BUIXaTH 32 KOPAOH YKpaiHM.

Anasoriudi mpobeMHI MUTaHHS BUHUKAIOTHh TAaKOXK 3a iHIIMX IiJICTaB BUHUK-
HEeHHsI B 0Ci6 TMOABIHOTO IPOMA/ISTHCTBA, BiIMIHHIX BiJl aBTOMaTHYHOTO HAOYTTSI
IPOMAJISTHCTBA TIPU HAPOKEHHI, 30KpeMa TIPH YKJIaJAeHHi MI00y rpoMaisiHITHa
OJIHI€T JlepsKaBU 3 TPOMQISTHUHOM 1HIIOI Jlep>KaBu, KOJU 3aBJASIKM PI3HUM IiJi-
X0/aM KpaiH 10 HaOyTTsl TPOMaJISTHCTBA B I[bOMY BHIIAJIKY, 0coba, siKa yKJaja
11006, HabyBa€ aBTOMATHYHO TPOMaISTHCTBA KPaiHU CBOTO YOJIOBiKa abo JKiHKH,
TOOTO cTa€ 0coO0I0 3 MOABIHIM IPOMASTHCTBOM, II[0 TAKOK MOKe MaTH Hera-
TUBHI HACJIIKU JIJIsT €T 0cOOM, HAITPUKJIaL 000B’I30K CJIY;KUTH y BIHICHKY Kpa-
iHu mepeOyBaHHs, TOMY IO Jep:kaBa ii mepeOyBaHHs CIIPUIMAE 110 0CO0Y, sSKa
ABTOMATUYHO CTaJla FPOMAJIIHUHOM Ili€1 JIepsKaBu, y MMPABOBIIHOCUHAX 3 HEIO,
Jiie stk 11 rpoMazstaria. ToMy BBakaeMo 3a TIOTPiOHe BBECTH 10 MiIsKHAPOIHUX
[IPAaBOBUX aKTiB Ta 0 3aKOHIB JIepyKaB 100 IPOMAISHCTBA HOBUI cTaTyc 0co0Ou,
a came: «CTaTyc ocobu, sika Ma€ MpaBO Ha HaOYTTS TPOMASTHCTBA», sIKA 3aJIM-
1a€ 3a co00I0 TPOMAJISTHCTBO JIEPKaBH TIOXOKEHHS, 1 He HaOyBa€ aBTOMaTHYHO
rpOMaJITHCTBA KpaiHu nepebyBaHHs, aje sSKa yepe3 IeBHUI Jac 3Moxke BUOpaTu
JiepsKaBy, TPOMAISTHITHOM SIKOT BOHA X0ue OyTH, 110 03BOJMTH BUPIIITyBaTH MTPO-
OJieMHI ITUTaHHS, [IOB’sI3aHi 3 OGiMaTpuAaMu, IKi MalOTh HO/BiiHE TPOMaJISTHCTBO.

YV cdepi MiKHAPOAHUX BiAHOCUH TaKOXK BUHUKAIOTh aHAJIOIIYHI HpobaeMHi
MUTAHHS, 30KpeMa 1010 BU3HAUYEHHST TPOMA/STHCTBA OCi0 TIpH TIPaBOHACTYITHU-
IITBI JiepskaB Ta npu 1ecii (1mepenadyi YaCTUHU TEPUTOPIl OJHIET epKaByU 1HIITIN
JepsKaBi 32 MIZKHAPOHUM JIOTOBOPOM), a caMe: BU3HAUEHHST TPOMAJITHCTBA TIPU
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MIPAaBOHACTYITHUIITBI B MeKaxX TEPUTOPIi JAepsKaBU-TIONEPEIHUIT ad0 TP Tepeaadi
(ycTymiii) eBHOI TepUTOPil ONHIET IepKaBy 1HIMIHN ep:KaBi, 1110 MA€ HACITIIKOM
ABTOMATHYHY 3MiHY TPOMaISTHCTBA 0OCi0, sIKi MPOKUBAIOTH HAa TEPUTOPIi, sKa
nepemaeTbes (Tpancdepr).

X.H. bexpys, M.B. Ipyniko B cBoiil cTarTi 3a3Ha4alOTh, 0 «OPTOJOKCAIbHA
MO3UIlig Mi’>KHAPOJIHOTO TIpaBa TMoJidgTajla y TOMY, IO MTPaBOHACTYITHUIITBO Jep-
’KaBU TIPU3BOUTDH 0 BTPATH (Hi3UUHOIO0 0COO0I0 iEeHTHIHOCTI (TPOMAJISTHCTBA)
NepsKaBU-TIOTIEPETHUITI Ta OTPUMAHHS TPOMASTHCTBA JIeP:KaBU-HACTYITHUILI»
i CTaBJIATH MUTAHHS: <YW MAIOTh 0COOM 3aKOHHE MTPAaBO 0OMPATH CBOE TPOMAJISTH-
CTBO B MiKHapogHOMY TIpaBi?» [21, c. 286].

¥ 3B’A3Ky 3 TPaBOHACTYITHUIITBOM JlepKaB BUHMKAE TTUTAHHS, YOMY TPOMA/ISTHU
Jiep>KaBU-TIONIEPETHUIT BTPAYaioTh CBOE TPOMAISTHCTBO i MOBUHHI OTPUMATH T'PO-
MaJISTHCTBO JI€P/KaBU-HACTYITHUIL, TIPU 1IbOMY 0e3 iX 3Trojii Ha 3MiHY TPOMaJIsTH-
cTBa? 30kpeMa, y cT. 9 3akony Ykpainu «IIpo npaBoHacTymHUIITBO YKpaiHU»> Bijl
12.09.1991 p. [22, c. 1] 3a3HauaeThes, 1o «Bei rpomaisinn CPCP, ski Ha MOMeHT
MTPOTOJIONIEHHST He3aJeKHOCTI YKpaiHu MTOCTIMHO MPOKUBAJIN Ha TEPUTOPIi YKpa-
1HM, € TPOMaJTHAMU YKpaiHU» 1 111 HOpMa B HE3MIHHOMY BUIJIA/AL YBIWIILIA /10
cr. 3 3akony Ykpainu «IIpo rpomamsiacTBO». Aste yomy BP (siky He obupann
YKpaiHIli, a TOMy Ha 4ac yXBaJeHHS I[bOr0 3aKOHY BOHA He OyJia JIETiTHMHOIO)
y neryrtatcbkoMmy ckiani Bepxosnoi Paam Ykpaincbkoi PCP (ct. 1 nporo x
3akony ii OyJio JierajsizoBaHo y genyrarcbkomy ckiaiai Bepxosuoi Paan Ykpa-
incpkoi PCP) Bupimmia 3a Bcix rpomazisin CPCP, siki nposkuBajiv Ha TepUTOPil
Ykpainu, 1110 BOHU BCi € TpoMagsgHaMi YKpainu 6e3 iX 3rofu? Y KOKHOI JIIOAMHI
3TITHO 3 MIKHAPOAHUMH ITPABOBUMH aKTaMU € MPABO HA HAOYTTSI IPOMA/ISTHCTBA,
a He 000B’s130K HaOyBaTH IPOMAJSTHCTBA JE€P/KaBHU, /e BOHA MPOKUBAE, & TUM
6iJbIlle OTPUMYBATH HOTO aBTOMATUYHO Oe3 11 3rojiv, B pasi 3MiHU Jiep/KaBU Ha
TepUTOPIl 11 MPOKMBAHHS.

X.H. bexpys, M.B. Ipymiko 3a3naqalors, 1o 3apa3 «3MiHWJIACH ITO3UIIS MiKHA-
POIIHOTO CITIBTOBAPKCTBA MO0 MUTAHHS TPOMA/ISTHCTBA OCI0 y pasi mpaBOHACTYII-
HUIITBA JIepsKaBy», 30KpeMa, BOHU BKa3yIOTh Ha Te, 1110 «BHACJIIOK KoAudiKaIiitHol
poboru Kowmicii mizkaapozatoro npasa OOH 6yi0 po3pobieHo IPOEKT cTaTell Ipo
rPOMA/ITHCTBO (DidMUHUX 0Cib y 3B’sI3Ky 3 TIPABOHACTYITHUIITBOM JIEPKaB, y CT. 1
SIKOTO BUKJIQJICHO OCHOBHUI MPUHIINI, HA SKOMY IPYHTYIOTBCS 1HIII CTATTi 1 AKUI
MOJISITA€ B TOMY, 10 «OyIb-sika ocoba ... Ma€ MpaBoO Ha IPOMAJSTHCTBO MTPUHANMHI
onHi€el 3 mepxany [21, c. 286].

O.B. TposiHOBCbKHIT TaKOK 3a3HAYAE, 110 TIPU BUPIIIEHH] MUTaHHS TPOMA/ITHCTBA
(dismuHUX 0Cib TIPU TPABOHACTYITHUIITBI JIep/KaB «iCHYE JOCHTH CTiliKa TPaKTHKA,
BIZIMOBI/THO 10 SIKO1 HA 3MIHY MPUHIIAITY aBTOMATUYHOTO TPOMAJISTHCTBA IPU TPaH-
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cepri TepuTopii NPUIAIIOB NPUHIMI ornTalii» [23, c. 316] , To6To0 Ha el yac
IPY BUPIIIEHH] MATaHHS TPoMaAaHCTBA (hi3MUHUX 0CiO MPH IIPABOHACTYITHUIITBI
JepskaB i 1pu 1ecii, 1i ocobu MOXKyTh 00MpaTH KpaiHy, rpoMaisiHaMK SIKOI BOHK
X0uyTh OyTH, HA CBiil PO3CY/I.

Baskaemo 1eit miaxin A8 BUPINIEHHS MUTAHHS NTPaBOHACTYITHUIITBA JEPrKaB
0OTPYHTOBAHNM, ajie TAKOK BBAKAEMO 3a TOTPiOHE 3 MeTOI0 3abe3eYeHHsT ITPaB
i cBOOOK (hizmuHUX OCI0, AKI MPOKUBAIOTH HA TEPUTOPII, jie BiZIOYBAETHCS TPOIIEC
MPaBOHACTYITHUIITBA, HAATH M OiJIbIIT PO3IIMPEHe TIPaBo BUOOPY, a came: HalaTH
iM [IpaBO He TiJIbKKM 36eperT TPOMAISIHCTBO AePKaBy-IIONEPEeHII Yd HaOyTH
IPOMA/ISTHCTBA JIeP>KaBU-HACTYIIHUIN, a I Ha/laTh iM TIPaBO CBiZIOMO CTATU OCO-
6010 6e3 rPOMATHCTBA ¥ pasi, Ko 0coda 3 TUX YU IHIINX TM/ICTAB HE BBaXKae
st cebe TMPUAHATHUM HaOYTTSI TPOMAJSTHCTBA SIK JeprKaBU-TIONEPEAHNIT, TaK
1 lepKaBU-HACTYITHUIL.

3rigHo 3i cr. 16 Koncruryiii Ykpainu «3b6epeskeHHs: TeHoMDOHLY YKPaIHChKOrO
HApOy € 000B’SI3KOM JlepsKaBi», a TOMY HOpME 3akoHy YKpaiau «IIpo rpomassim-
CTBO YKpaiHu» TOBUHHI BiAMOBIAaTH MOI0KeHHI0 KOHCTUTYIIT TIpO 36epeskeHHsT
reHoOH/Iy YKPaiHCbKOTIO HapO/y, TAKUM YMHOM, HOPMU 3aKOHY IIPO TPOMa/IsIH-
CTBO IOBWHHI IE€PeAyCiM 3aXUIIATH iIHTEepecH TUTYJIbHOI Hallil, TOOTO YKpPaiHIliB,
a TOMY IPOMAJISTHCTBO 0cobaM, sIKi He € YKPAiHIIME 32 MOXO/[KEHHSIM, Ma€ Ha/la-
BaTUCA y BUHATKOBOMY TOpsAKY. Asie HopMu 3akoHy Ykpainu «lIIpo rpomasin-
CTBO YKpaiHW» He Bi/IIIOBIIAIOTh 3a3HaYeHoMy IostoxkeHHIo KoneruTyii Ykpainy,
a TOMY, BPaxXOBYIOUHM 3a3Ha4yeHe Ta 3 METOI0 3abe3IeyeHHs MpaB 0ci0, SIKi MalTh
paBo Ha HAOYTTS TPOMaISTHCTBA YKpaiHM, BBAKAEMO 3a MOTPIOHE BHECTH 3MiHU
10 ¢T. 3 3aKOHY TIPO TPOMAISTHCTBO, B SIKIll BU3HAYAETHCS HAJEKHICTH OCi0 /10
IPOMAJIFHCTBA YKpaiHH, a caMme, XTO € TpomMaasiHamu Ykpainu: 1) m. 1 Bukmactu
B penaxiiii: «yci rpomazsgan koauimHboro CPCP, ki Ha MOMEHT MPOTOJIONIeHHS
He3asekHOCTi Yikpainu (24 cepnasg 1991 p.) nocTiifiHo MpoKUBAIN HA TEPUTOPIi
Ykpainu Ha 3aKOHHUX MiZICTaBaX i 3BepHYJINCS 3 KJIOMOTAHHSIM PO OTPUMAHHS
IPOMAJISIHCTBA YKpAlHU Ta OTPUMAJIM NACHOPT TPOMaJsgHUHA YKpainu; 2) 1. 2
BUKJIACTU B PEIaKINi: «0coOM, sIKi Ha MOMEHT HaOpaHHS YMHHOCTI 3aKOHOM
Ykpainu «IIpo rpomajgsgHcTBO YKpaiHu» NMpoKUBaIu B YKpaiHi Ha 3aKOHHUX
mijcraBax, He OyJIM TPOMasTHAMU THIIKX JIepsKaB i Majid [IPaBO Ha HAOYTTs TPO-
MaJISTHCTBA YKpaiHu, 3BePHYJINCA 3 KJIOMOTAaHHSIM TIPO OTPUMAHHS TPOMAJISTHCTBA
YKpainu Ta oTpuManau MacmopT TPOMaJgHUHA YKpainu; 3) 1. 3 BUKJIIOUATH 3i
CT. 3y 3B’sI3Ky 3 TUM, 1110 KOTO TEKCT He BIiNIOBI/Ia€ TPUHIINIIAM 3aKOHO/IaBCTBA
Ykpainu nmpo rpoMaJisSIHCTBO 1 3MICTY 3aKOHY, 30KpeMa BHECEHHS B TacIOpPT
rpomagsgauaa CPCP 3paska 1974 p. Hanmcy «rpoMaisiHuH YKpaiHu» opraHaMu
BHYTPIIIHIX cIpaB YKpaiHu He repeabadyeHo 3aKOHOM sK IijicTaBa HabyTTs rPo-
MaJISTHCTBA YKpPAiHU 1 cynepeuuTsb 1. 4 cT. 3 3aKOHY.
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[leski HaAyKOBIII MOXKYTb 3ayBa’KUTH, 1110 32 TAKOTO IMiIXO/Ly TPOMAJISTHU MOKYTh
crati ocobamu 6e3 TPOMaJITHCTBA, YOT0 HEOOXiJHO YHUKATH BiAMOBIAHO 10
BUMOT cT. 2 3akony Ykpainu «IIpo rpomazsgucTBo» ta cT. 4 €Bporeiicbkoi KOH-
BEHIIII PO rpOMaISTHCTBO, sika OyJia patudikoBana Ykpainowo 20.09.2006 p., ae
3 OIJISILy HA YMOBH ChOTO/IEHHS BBA)KAEMO IOCUTD JUCKYCIMHUM HAagBHICTH ITbOTO
NpUHIUILY, 5K y 3akoHi Ykpainu <«lIpo rpomazssincTBO», Tak i B €Bporeiichkiii
KOHBEHIIii ITPO IPOMAaJITHCTBO, TOMY 110, Ha HAII TIOTJIsI/, TIeil IPUHITAIT GiIBIIOI0
MIpPOIO 3aXUIIA€ IHTEPECH JlepsKaB HiK IHTEpecHu TPOMAJIFH, IO MiATBEPIKYEThC
M, 1110 B cT. 1 KonBeHIrii 3a3Haueno, 1mo «KoHBeHIlisT BCTAHOBJIIOE TTPUHIUIIN
i TIpaBmMIIa, IO CTOCYIOTHCST TPOMA/ISTHCTBA (Di3UUHUX OCi0, i TIpaBUIIa, MO0 PETYJI0-
I0Th BUKOHAHHSI BIICHKOBOTO 0OOB’SI3KY Y BHIAIKaX MHOKUHHOTO TPOMA/ISTHCTBA.
Tobro, siKIo 6 He OyJI0 CyNepedoK Mixk JepskaBaMu EBPOIIH MI0I0 TIPOXO/KEHHST
ocobamMu BIfIChKOBOI CJIysKOM Y BUIA[KaX MHOKIHHOTO TPOMAJISTHCTBA, MOKJIMBO,
000B’sI30K, 3aXUCT JIePKaBH TTOKJIAAETHCS BUKIIOYHO HA TPOMA/ISH JE€P/KaBH, SIK
i Trcsayi pokiB Tomy y Crapoaashiii Iperii i CrapogaBubomy Pumi, nep:xaBu He
3allikaBJieHl y 3MEeHIIIeHH] KiJIbKOCTI I'POMa/IsiH, 30KpeMa YOJIOBIKIB, SIKi TOBUHHI
MPOXO/IUTH BilICBKOBY CJIy:KOY 1, 3a HEOOXiHOCTI, 3aXUIIATH JEPKABY.

[ToniTuuHi et Aep:kaB micas 3aBepiieHHs1 /[pyroi ¢cBiTOBOI BiiiHU 3p0O3yMiJiy,
HACKIJIBKM BaXKJIMBO MaTH OO€3[[aTHY apMilo, MaTh JOCTATHIO KiJbKICTb pe3ep-
BiCTiB 1 BiliCbKOBO30OOB sI3aHUX, a TOMY Y3TOAWJIN IIe B I ATAECSTI, IiCTaeCsTi
POKH MUHYJIOTO CTOJIHTTS PsiJi KOHBEHIIIH 3 METOIO 3MEHIIEHHsI KiJIbKOCTi 0cib 6e3
IPOMAJISTHCTBA — alaTPHU/iB, SKi He 3000B’s13aHi MPOXOANUTH BIHCHKOBY CJIYKOY,
3okpema Konsenttito mpo craryc anatpuis Bij 28.09.1954 p. ra Konseniiiio mmpo
ckopouents GesrpomazsancTsa Big 30.08.1961 p. 3 TuM, 11100 A€pKABU CTBOPUIK
YMOBHU JIJISI 3aXUCTY TIpaB allaTPU/IiB Ta HaJlaHHA IM Ta IXHIM JIITSM MOKJIUBICTh
orpuManHst rpoMajisiicTBa. Kpim toro, 60—70 pokiB Tomy Oy/iu TiIbKK Maneposi
JTOKYMEHTH, a TOMY jiepkaBaM €BpOIH, B SIKUX TPOKUBAIN amaTPUAn, OYJI0
BQJKKO KOHTPOJIIOBATU TIepeMillleHHsI allaTPU/IiB SIK ycepeinHi KpaiHu, Tak 32 KOp-
JIOHOM, BPaxoBYIOYM, IO BOHU 3MIHIOBAJIM KPAiHU 3 METOIO TIOTPAIUTHU JI0 Haii-
GiJIBIIT EKOHOMIYHO PO3BHHYTHX KpaiH, ajie yac e, B KpaiHax Oy/Iv BBeIeHi B 06ir
6iOMeTPUYHI MMACIIOPTH Ta eJIEKTPOHHE CKaHyBaHHSI Ha KOPIOHI, TOMY Ha IIeil Jac
npobyieMa KOHTPOJIIO Hajl MEPEMIlIeHHsIM allaTpPUIiB BKe HE € aKTyaJbHOIO.

Takosx Ha TOI yac BBaKaJoOCh, IO alaTPUAM HE MOXKYTh PO3PaXxOBYBaTH Ha
3aXUCT JlepsKaB TIPU BUI3/II 32 ME3Ki KPAiHU CBOTO MOCTIHHOTO MPOKMUBAHHS, TOMY
[0 BOHW He € TPOMaJsiHaMU JKOIHOI 3 JiepKaB, 1 He OyJI0 BUpIllIeHe TUTaHHS
I0/0 JAepsKaBy, sKa Oy/ie 31iICHIOBATH 3aXKCT allaTPUIIB IPK IX BUI3/L 3a KOP-
JIOH, aJie 3apas3, dK 3a3Havyae T.B. /[pakoxpycT, «gK Mi’KHapOAHO-IIPaBOBUIi 3BUYAil
yTBepAUIach HOPMa, 3TI/IHO 3 SIKOIO alaTpU/iB Y MIXKHAPOJAHOMY CIIIJIKYBaHHI
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3aXUIIAOTD JIep;KaBU, Ha TEPUTOPIl SKUX BOHU MalOTh IMOCTiliHE MicIle TPOKU-
BaHHS» [24, c. 434], ToMY i 1le MUTaHHS BXKe BPETYJIbOBAHO, OTKE, 3 YPaXyBaHHIM
3a3Ha4eHOro, HeMa€ IePeron ISl )KUTTA allaTPU/IiB B KpaiHi CBOrO MOCTIHHOTO
MMPOKUBAHHA 1 1X TepeMillleHHs, 1, BiZ[ITOBIIHO, peasi3allii mpaBa rpoMaJisiH Ha
Bi/IMOBY BiJl TPOMA/ISTHCTBA KPAiHU B sIKili BOHU MTPOKUBAIOTD.

Ase mepsxaBaMu OyJiM MITYYHO CTBOPEHI Ta 3aKOHOIABYO 3aKPIl/IEH] MeperoHn
y peastizaliii mpaBa rpoMaJIsiH Ha BiZIMOBY Bijl TPOMA/ISTHCTBA Jlep:KaB, HA TEPUTOPIil
SIKUX BOHU TIOCTINHO MPOKUBAIOTH, 110 MOPYIIYE IX OCHOBOIIOJIOKHI ITpaBa i 1mpo
110 B)Ke 3a3HAYaJI0Ch y I[iif CTATTi.

I. 1. JTaxoBa y CBOIll CTATTi, IPUCBSYEHIN aHAII3Y TIPUHIUITY 3a0OiraHHsT BUHUK-
HEHHIO BUIIAJKIB Oe3rpOMa/ISTHCTBA, 3a3HAYAE, M0 «Ge3rPOMAJITHCTBO € HEraTHB-
HUM SIBUIIEM», TIO-TIEpIIle, st caMol ocobu. Uepes BificyTHICTb TPOMAJITHCTBA
anaTpuau 3HAXOSATHCS B MEHII BUTITHOMY CTaHOBUIIT, Hi’K TPOMA/ITHU JIeP>KaBH,
Ha TEPUTOPIi SKOI BOHM TPOKUBAIOTH, OOMEKEHI B TIEPINy Yepry B MOJITHYHUX
mpaBax» [25, ¢. 79]. Baxkaemo ycrasieHy Te3y JOCUTh AUCKYCIITHOIO, BDAXOBYIOUH,
110 3rifgHo 31 cr. 26 Koncrurymii Ypainu iHoseMili Ta ocoOu 6e3 rpoMajisiHCTBa,
110 mepeOyBaioTh B YKpaiHi Ha 3aKOHHUX TTiICTaBaX, KOPUCTYIOTHCS THMU CaMUMU
mpaBaMu i cBOOOIaMM, SIK 1 TPOMaISTHU YKPaiHH, 32 BUHSITKAMU, BCTAHOBJIEHUMM
Koncruryiieio, 3akoHaMyu 41 Mi’KHAPOAHWUMU JOTOBOPaMHU YKpainu. Takum
JrHOM, (haKTHIHO 0coOU Ge3 TPOMAJITHCTBA He MAfOTh TUIBKU MOJITUYHUX TPaB,
ajie IpU I[bOMY BOHU He 3000B’si3aHi BUKOHYBATH i MeBHI 000B’I3KM, 30KpeMa
BiZIOyBaTH BifiCbKOBY CIIy:KOY.;

M. 1. Cyp:KuHCbKHUIi y CTATTi, TPUCBAYEHIN aHai3y NPUHIUIIB IPOMASHCTBA,
CJIYIITHO 3a3HAYAE, IO «[MUTAHHS CUCTEMU MPUHIIUIIB TPOMASTHCTBA B Cy4YacHil
KOHCTUTYIITHO-TIPABOBII HAYIIl OCTaTHBO JUCKYCiliHE 1 cHUCTeMa 3aKOHOaBYO
BU3HAUYEHUX IPUHIUIIB IHCTUTYTY TPOMAJSTHCTBA He NMOBUHHA MaTU 3aKPUTHUI
XapakTep, gK 1110Ch BU3HAaYeHe Pa3 i Ha3aBXK/M, aJ)Ke 3 YaCOM IIPAKTHKA MOXKe
BUCYHYTH HOBI IpUHIMIN> |26, c. 444, 446], ToMy BBaskaeMo, 110 B CT. 2 3aKOHY
Ykpainu «IIpo rpomaassHcTBO YKpainuy (IIPUHITUIN 3aKOHOJABCTBAa YKpaiHU
PO TPOMAJISTHCTBO) 3 METOIO 3a6e3IeUCHHST TPaB TPOMaJIsTH YKpaiHu HeoOXiTHO
BHECTH Taki 3MiHU: 1) MepUIMM TPUHIMIIOM Yy CHUCKY HEOOXiJHO 3aKpinmuTu
MPUHIIAIL «KOKHA ocoba Ma€ MpaBO Ha TPOMASHCTBO», IO BIAMOBIAAE II. «a»
CT. 4 €BporelicbKol KOHBEHIII1 ITPO TPOMA/ISTHCTBO; 2) BHECTH /10 TIePeJIiKy MpUH-
IWITB TIPUHITAIL «KOKHUI TPOMaJSTHUH Ma€ Oe3yMOBHE MPaBO Ha BiJIMOBY Bij
IPOMA/ISTHCTBA YKPaiHW»; 3) BUKJIIOYUTHU 31 CIIUCKY MPUHIIUIIB IPUHIIUAT «3aI10-
GiraHHs BUHUKHEHHIO BUITAJKIB OE3rPOMAISHCTBA»; 4) BUKJIIOUUTH 3 MEPETiKY
NPUHITUIIB 11. 4 «BU3HAHHS TIPaBa IPOMa/IsTHUHA YKPAiHU HA 3MiHY TPOMaJIsiH-
CTBa», TOMY IO SIKIIO y IPOMa/IsiHIHA Gy/ie PaBO Ha BiZIMOBY BiJl TPOMa/ISTHCTBA
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YKpaitu i BiH BiIMOBUTBCS Bi/l TPOMAJISTHCTBA, TO BiH BKe caMm Oy/ie BUPIlyBaTH,
YK CTaTH TPOMAASHUHOM IHIOI JiepsKaBu, 4 OyTH 0c06010 Ge3 TpOMajsTHCTBA,
SKINO JK [ell MPUHIKII 3aJUIINTH, TO BiH Ma€ OyTH BUKJIAAEHUI Y pejakiii:
«TPOMAITHUH YKpainu Mae 6e3yMOBHE TIPaBO Ha 3MiHY TPOMA/STHCTBAY, TOMY IO
«BU3HAHHS TIpaBa» — Ile He IPUHIUII, a CTaBJIeHHS JepKaBU /10 IIpaBa Irpoma-
JSTHUHA; J) BUKJIOUNTH I1. 6 «PiBHOCTI 11€pe/] 3aKOHOM IPOMAJIsSiH YKpaiHu Hesa-
JIEKHO BiJ[ IiCTaB, HOPSAAKY i MOMEHTY HAOyTTs HUMU FPOMAISHCTBA YKpPaiHU»
3 TiepeJiiky TPUHITUIIB, Mo-Tiepiie, ToMy 1o cT. 24 Koncruryiii Ykpainu Bu3sHa-
YEHO, 110 «TPOMA/ITHU MAIOTh PiBHI KOHCTUTYIIIIHI IIpaBa i cBOOOIN Ta € PIBHUMMU
nepe/| 3aKOHOM» 1 IO-/[pyre, TOMY 1110 3aKOHOM IIPO FPOMa/ISTHCTBO PETYJIIOIOTHCS
MIPABOBIIHOCUHU MiX /IePKaBOIO 1 TPOMAJITHUHOM; 7) BUKJIIOUUTH 3 TEKCTY 1. 1,
110/10 TPUHIIUILY €IMHOTO TPOMA/ISIHCTBA, PEYEHHST: «SKIIO TPOMAJSIHUH YKpaiHU
HaOyB TpoMaasHCTBO (MiAAHCTBO) iHINOI AE€psKaBU, TO Y MPABOBUX BifHOCH-
HaxX 3 YKpaiHOIO BiH BU3HAETHCH JIMIIE TPOMAASTHUHOM YKpPaiHU», TOMY IO IIe
HOPYIIYE TpaBa 0cobu, 30KpeMa TPaBO TPOMASTHUHA HA 3MIHY TPOMAISTHCTBA,
Bi/IMOBY BiJl FPOMa/ISHCTBA YKpaiHu (aHAJIOTi4HI HOPMU, HA Halll TIOTJIsA/l, MAlOTh
BUKJIIOUUTH 31 CBOIX 3aKOHIB PO TPOMASHCTBO (3 MiXK/ep;KaBHUX JIOTOBOPIB
I[0/I0 TPOMA/ISTHCTBA) 1 1HIII JepsKaBy 3 METOIO 3arobiraHHs KoJisiil y cdepi rpo-
MQJISTHCTBA, SIKI 3apa3 iCHYIOTb, TOMY 1[0 KOKHA Jiep;KaBa, TPOMAJIIHUHOM SIKO1 €
ocoba, xoue, oo 151 0coba BUKOHYBaIa 000B’SI3KK caMe TIepe/l IHE0 IePKaBOIO.

[Ile onnieto crmipHoio HOpMOIO 3akoHy YKpainu «IIpo rpomaasncTBO Ykpainu»
€ ToJIoKeHHd cT. 18 3akony (BUXiJl 3 TPOMAJSIHCTBA YKpaiHM), 3TITHO 3 SIKOIO
«BUXIJ] 3 TPOMA/STHCTBA YKPaiHU JOMYCKAETHCS, SAKIIO 0coba HabyJ/1a TPOMaIsTH-
cTBa iHIIOI JepkaBy abo OTpUMasia JOKYMEHT, BUIAHUI YIOBHOBa)KEHUMHU OpTra-
HaMM IHIIOI JiepsKaBu, PO Te, 10 TPOMAASHUH YKpainu Haby/ie ii TpoMajisiHCTBA,
SKIIIO BUI/Ie 3 TPOMA/IIHCTBA YKpalHU», TOMY 1110 TPOMa/ITHUHY He TapaHTy€EThCs
6e3yMOBHE TIpaBO Ha BUXIJI i3 TPOMASHCTBA YKpaiHu, 1m0 0y10 6 3aKOHOMiPHIM
3 OIJIsIly Ha iCHyBaHHS B Hei mpaBa Ha CBOOO/Y, a CTABJSTHCS JKOPCTKI YMOBH,
3a IKUX 0coba MOKe He BUNTHU 3 TPOMAJAHCTBA YKpaitu, ToOTO BoHA (PaKTUYHO
Ma€ MPaBo TLIbKKM 3MIHUTH TPOMA/STHCTBO YKpaiHU, TOMY BBa’Ka€MO 3a MOTPiOHe
BUKJTIOUUTH 1110 HOPMY 3i cT. 18 3akomny.

Ha namr norssin, IMCKyCiiHUM € TaKOK NMUTaHHS 100 /AT NPUIIMHEHHS I'PO-
MaJITHCTBA. 3TiTHO 3 HOPMOIO, sIKa MiCTUTbcs B cTtarTax 18, 19 3akony Ykpainu
«IIpo rpomazggancTBO YKpaiHW», JATOI0 NMPUIMHEHHS IPOMAISHCTBA YKPAlHU €
JaTa BUMAHHA BiAmoBigHOTO yKady llpesupenTta Ykpainus», aje B IUX CTaTTAX
i B cT. 22 (noBHOBakeHHs [IpesuienTa Ykpainn) He 3a3HaYEHO, B AKUI CTPOK Ma€
OyT HPUITHATO pimeHHs (yKa3) 040 BUXOLY 0C00M 3 IPOMAISHCTBA YKpaiHu
Ta He 3a3HAYE€HO BUYEPITHUN TepesiiK MijcTaB, 32 HAIBHOCTI SIKMX 0cOb6i MOxKe
OyTH BiZIMOBJIEHO Y KJIOIIOTAHHI TIPO BUXiJ 3 TpoMajisiHcTBa YKpainu. Tomy mocrae
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MUTAHHS, YOMY IPOMajisTHAMK YKPaiHu 0cOOM CTaf0Th aBTOMAaTHYHO, 30KpeMa 3a
HAPOJKEHHSIM, a JIJIs BUXO/Y €l sk 0coOM 3 TPOMAAIHCTBA YKpaiHu moTpibeH
JIO3BIJI Bijl Jlep:kaBu y BUrsni ykazy llpesuzenta Ykpainu, a He aBTOMaTUYHO
3IMCHIOETHCA BUPIIIEHHS MUTAHHS PO BUXIiJ[ 3 TPOMASTHCTBA 32 KJIOMOTAaHHAM
i€l ocobu, To6TO haKTUUHO SKILO 0c0obi Oy/ie BiMOBJIEHO Y BUXO/1 3 TPOMA/ISH-
cTBa YKpainu i it HeoOXiaHO Oyme OCKapKyBaTH B CY/Ii Ii€ PillleHHs, BOHA MOXKE
HIKOJIM He 1030yTHCh IPOMaISIHCTBA YKpaiHu.

I 4. CaBuun, B. C. BopoBikoBa cJIylHo 3a3Ha4aioTh, MO «IIPU 3MiHi TPOMaJISTH-
CTBa He 3/IIICHIOEThCS Cy0O'EKTHBHE TIPaBO, SIKE HAIEKUTh IPOMa/THAM, a BUHIKAE
Jiiiie cy6’€KTUBHA MTPaBOBA MOSKJIMBICTD KJIOMOTATH PO BUXIiJ[ 3 TPOMA/ISTHCTBA,
MIPaBOBAa MOXKJIUBICTH TIOJISATAE JIWIIIE B TIPaBi KJIOMOTATUA TIPO BUXIJ 3 TPOMA/ISIH-
CTBa, ajie He J]a€ MpaBa BUMaraTu peasisallii HaJe;KHOTO TPOMATHUHY Cy0 €K-
TUBHOTO TIpaBa Ha 3MiHY TpoMajisiHCTBa» [27, c. 22], oTKe, 3a3HaY€HI MTUTAHHS
TaKOXK TOTPEOYIOTh MPABOBOTO BPETYJIFOBAHHSI.

0.0. Cnogunchkuii y cBoiii auceptaitii « KoHcTuTyIifiHO-TTpaBOBi MMificTaBU
HaOyTTS Ta MPUIMHEHHS TPOMaJISTHCTBA B YKpaiHi Ta kpaiHax €C» BUCHOBYE, 1110
«4MHHI ToJIoKeHHs 3akoHy Ykpainu «IIpo rpomazasucTBo Ykpainus» € 3acrapi-
JIUMU 11 He BPaXOBYIOTh CYYacHi MirpalliifHi mpoiiect, a TakoK IPOEBPONENHCHhKUIA
BEKTOP PO3BUTKY YKpainu. 31e0iIblIoro BOHK He BiAIOBiaioTh €BponeiichKiii
KOHBEHIIi1 1po rpoMansgHcTBo 1997 p., TOX moTpeOyroTh BHECEHHS BiIOBIAHUX
3MiH i omoBHEHb> |28, c. 181].

B. B. JlazapeB y cBoiil cTaTTi, IPUCBSUYEHIN JOCTIXKEHHIO I0PUANYHOI IPUPON
1 0O3HaKaM TPOMAJSIHCTBA YKpaiHM, 3a3HAUYAE, 0 «TeMa I'POMA/ITHCTBA Y Hallliii
KpaiHi IPOTSATOM OCTaHHIX POKiB HaOyJia BUHATKOBOI akTyaabHOCTI. HeoOxiaHicTh
YI0OCKOHAJIEHHSI IHCTUTYTY IPOMAJISTHCTBA TIOB’SI3aHa 3 TUM, 10 Y TIPSIMiil 3asesx-
HOCTI BiJl TPOMAJISTHCTBA Ta Y TICHOMY 3B’SI3KY 3 HUM 3HAXO/SIThCSI TIPaBa, CBOOOIN
i 060B’13KM JTIOANHM, 1X 00cAr 1 3micT. Tox, Z0CTiPKeHHS 3a3HAY€HOTO TTUTAHHS €
0COOJINBO BaKJIMBUM ChOTO/HI Yepe3 HeOOXi[HICTh TOAANBIION0 BAOCKOHATEHHS
IHCTUTYTY TPOMa/ISTHCTBA 1 3MiHY HOTO BiJIIOBI/IHO JI0 CBITOBUX CTaHAAPTIB»> [29,
c. 68], TomMy iHCTHTYT TPOMAASTHCTBA TIOTPEOYE MOMANBIINX JTOCIIKEHD.

Bucuosku

Hopmu 3akony Ykpainu «IIpo rpomansguctBo Ykpainu» He Bianosinaiotb Kon-
CTUTYII YKpaiHu, Mi?)KHAPOJHUM TTPAaBOBUM aKTaM, 30KpeMa TUM, SIKMMU BCTa-
HOBJIEHO OCHOBOIIOJIOKHI I1paBa JIIOJAMHU 1 TPOMa/IIHUHA, TOMY 3aKOH YKpaiHu
«IIpo rpomagsHcTBO YKpainu» moTpeby€e CyTTEBUX 3MiH i3 METOIO 3a6e31eueHHs
MpaB TPOMA/ISIH Ta JIiTel, 30KpeMa B YMOBaxX /iil MPaBOBOTO PEKUMY BOEHHOTO
CTaHy, Ta TIPUBE/IEHHS HOPM 3aKOHY Yy BIAMOBiAHICT 10 Koncturyiii Ykpainu
1 MiZKHAPOJIHUM TPaBOBUM akTaM. Ha OoCHOBI IpoBesieHOTO HAyKOBOTO J1OCJIi-
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JKEHHsI 3p00JIEHO BUCHOBOK IIPO Te, IO JiTH, SIKI HAPOJAWJINUCH HA TEPUTOPIii
Ykpainu abo Bij 6aTbKiB, SKi € rpoMajJsiHaMU YKpaiHu, He IIOBUHHI BBasKaTUCS
rpoMaiTHAaMU YKpaiHU aBTOMATUYHO 3 JTHS HAPOPKEHHS, TOMY 1110 11e MOKe MaTu
HeraTHBHI HACJIIKK Ui [iTeil B MaiiOyTHbOMY. JJOBOAUTHCS, 1[0 PillleHHS PO
HaOyTTs TPOMAJASHCTBA MOBUMHHA MPUIIMATH JIIOANHA, sTKa JO0CITJIA TOBHOJITTS
1 Ma€ MOBHY Q/IMIHICTPATUBHY Ta ITUBIJIbHY A1€3/IaTHICTb, NIJISIXOM MTOJJaHHS KJIO0-
MOTAHHS PO HAOYTTS IPOMAJTHCTBA YKpaiHu.

3arporoHOBaHO 3 METOI0 3a0e3MeYeHHsI TIPaB 0Ci0, 10 TPOKUBAIOTH HA TEPUTOPIT
Ykpainu, 3okpema i z1iTeil, BBecTH B 3akoH Ykpainu «IIpo rpomansgHcTBo Ykpa-
iHn» (B MiKHApOJHI IMPaBOBi akTH (JOTOBOPH)) HOBHII cTaTyCc 0COOM B JIepsKaBi,
a came «0co0wu, sika Ma€ IPaBO Ha HaOYTTs rPOMaSTHCTBA Jep:KaBu (3a 3aKO-
HOM)», 30KpeMa TIp1 HapOJKeHHi, 1 sIKiil He Moske OyTH BiZIMOBJIEHO Y HaaHHI
TPOMAISTHCTBA Y Pa3i MOJAHHS Mi€I0 0COO0I0 KIOMOTAHHS PO HAOYTTS rpoMa-
JSTHCTBA. BBeeHHsT 3a3HAYE€HOTO CTATYCy 0COOU M03BOJUTEH 3a0€3MEYNTH OCHO-
BOIIOJIOXKHI TIpaBa i cBO6OIM IiEl 0cOOM y MTPABOBITHOCHHAX 3 JEPKABOIO Y pasi
HAPOJ)KeHHST HAa TePUTOPIl JiepKaBU, OJPYKEHHS 3 TPOMA/ISTHUHOM Jlep:KaBu, IIpU
[IPaBOHACTYITHUIITBI fieps:kaB abo npu 1ecii (1epeganti YacTUHNA TePUTOPIi ogHIET
JiepsKaBU IHIIMIHN 32 TOTOBOPOM) Ta J03BOJIUTH 3a1100iraTv BUIAJAKaM OilaTpusmy
(1MOABIITHOTO IPOMA/ITHCTBA) HE TIJIBKU B 3B’SI3KY 3 HAPOJKEHHSM, a i1 y 3B’S13KY
3 YKJIAJIEHHSIM HLTIO0Y, YU TIPH TPABOHACTYTHUIITBI fep:KaB. TaKOK TPOTIOHYETHCST
ocobaM, sIKi MafoTh TIPaBO Ha HaOYTTsI TPOMAJSHCTBA JepP/KaBy, HAAaTH TIEBHMIT
ctpok (1-3 poku) ayst Toro, mod i 0cobu CBiOMO 06pain Ty AepsKaBy, TPOMa-
JISTHCTBO SIKO1 BOHHM XOYYTh OTPUMATH, 2060 3aJUIIATUCH 0CO00I0, SIKa Ma€ MPaBo
Ha HaOYTTSI TPOMAJISTHCTRA, 10 Oyjie CIIOHYKATH JIepyKaBU TOKPAIyBaTH YMOBU
[POKUBAHHS B JIep/KaBi, 3a0e3meuyBaTi eeKTUBHUI 3aXUCT MIPaB i cBOOO TPO-
MaJIsiH, BUCOKI COIlia/ibHi CTaHAapTH st TOro, 1100 11i 0coOM mparnyiu HabyTh
IPOMAJISTHCTBA ITI€T Iep>KaBH.

3a pe3yJbraTaMu JOCTi/IKeHHS THCTUTYTY TPOMAJISTHCTBA 3alIPOITIOHOBAHO BU3HA-
YeHHsI «IPOMAJISTHCTBa», sIKe, Ha HAIlly [yMKY, € YHIBepCaJIbHUM i BifoOpaxkae
CYTHICTb TPOMAJISTHCTBA 1 IMi/ICTaBU BBE/IEHHS 1[bOTO MOJIITUKO-TTPABOBOTO 1HCTH-
TYTY B JIepsKaBi.

Pexomennaii

Hopmu 3akony Ykpainu «IIpo rpomansincTBO YKpainus» MiisisIraioTh CyTTEBOMY
Heperisily 3 MeToro 3abesedeHHs paB i ¢cBOOOI TPOMaJIsiH, 30KpeMa B YMOBaxX
Jlii IPaBOBOTO PeKMMY BOEHHOTO cTaHy. Tak, NPOIMOHYEMO 3MIHUTHU IepeJiik
MIPUHITUIIB 3aKOHO/IABCTBA YKPAIHU PO TPOMASTHCTBO (CT. 2), 30KpeMa, J10/1aTu
no mepeniky npuniun «KoxkHa ocoba Mae mpaBo Ha TPOMAISTHCTBO»; BHECTH
3MIHM 710 CT. 3 3aKOHY MIO/I0 HAJIEKHOCTI 0 TPOMAJITHCTBA YKPAiHU BHACJIIOK
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MPaBOHACTYITHUIITBA, /10 cTaTeil 6, 7 3akoHy — 110710 3a0e31eYeHHsT TpaB JiTel,
a came: IiTH, SIKi HAPOAWJIMCh Ha TepuTopii Ykpainu abo Bij 6ATbKIB, SKi € TPO-
MaJigHAaMW YKpaiHu, He CTalOTh TPOMATHAMU YKPaiHW 3 HaPOJKEHH:, a MAlOTh
mpaBo HabyTH Horo; 1o crateit 17, 18 3akony — mozo mpas ocib, 30Kpema iTeit,
Ha BUXIi/l 3 TPOMAJISTHCTBA YKpAiHU Ta 3alpPOBAJKEHHS MTpaBa TPOMaJIsTH Ha BijI-
MOBY BiJl [POMQ/IIHCTBA YKpaiHu.
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Abstract

The penitentiary system is an integral part of the carceral continuum. It is one of its ultimate
boundaries. It is there that the main tendencies in the approach to the education of a
disciplined individual can be traced. Obviously that this approach has not had much success in
Ukraine, as the achievements over thirty years of reforms have been very modest. The article
attempts to examine the problems, existing standards and the situation in Ukrainian prisons.
1o critically rethink the recommendations and identify the reasons why they are not being
implemented and may not be implemented. If they cannot be implemented, what prevents
this and what is the possible way forward or out of the current situation. Methodology of this
short study is based on an examination of the problems of the structural penitentiary system
of Ukraine and the proposed solutions to them. The official view on these problems by the
Government of Ukraine and the recommendations and reports of international organisations
and the European Court of Human Rights have been taken as a basis. The study concluded
that Ukraine does not have an institutionalised carceral system and that approaches applied
to such systems in other countries will not have a positive effect. Successful reform of the
penitentiary system and its humanisation require a comprehensive social, political and legal
effort, which must take place against a background of rethinking the place and role of prison
in dealing with those who have committed crime.

Keywords: Penitentiary system; prisoners; policy; carceral practices; coercion; Ukraine.
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AHoTauis

Ilenimenuiapna cucmema € 1egio’ eMHOI0 YACTMUNOIO KAPUEPATLLHOZ0 KOHmMinyymy. Bona ¢
00Hi€10 3 11020 Kinyesux mexc. Came mym npocmencylomvcs 0CHOBHI meHoeHuil y nioxooi
00 suxosamis Jucuuniinosanoi ocooucmocmi. Quesuono, wo 6 Yepaini ueil nioxio ne mag
0Cc00aUB020 YCNiXY, OCKITbKU 0OCSIZHENHS 34 MPUOUSMD POKIG pehopm UABULUCS OYoice
ckpomHuMuU. Y cmammi 3pobaeno cnpody docaioumu npobiemu, HaseHi cmanoapmu ma
cumyayito 8 yxkpaincokux 6 sasnuysx. Kpumuuno nepeocmuciumu pexomendauii ma eusna-
YUMU NPUYUHL, YOMY BOHU e BUKOHYIOMbCS i He MoJNcymob Oymu euxonaii. Sxuo eonu
He MOXCYMb OYmu GUKOHAHT, O WO UbOMY 3A6ANCAE T AKUTL MONCIUCUT BUXIO 13 CUMYauii,
wo cknanacs. Memodonozisi 00CHOHCEHHS TPYHMYEMbCA HA BUGUEHIT CIMPYKMYPHUX NPOD-
Jem nemimenyiapnoi cucmemu Yxpainu ma 3anponoHo8aHux wasxax ix eupiuenms. 3a
0CcHO8Y 83amo oQiuiine bauenns yux npodrem Ypsoom Ykpainu, a maxoxc pexomenoauyii
ma 3eimu MixcHapoonux opeanizayiti ma €sponeiicokozo cydy 3 npas modunu. Y pobomi
CHOPMYILOBAHO BUCHOBOK, WO 68 YKpaini ne iCHYE THCMUMYUIOHANI308aAH0T KaAPUEePaivHoL
cucmemu, a nioxoou, SKi 3acmoco8yIoMvcs 00 MAKUX CUCIEM 6 THUUX KPATHAX, HE MATL-
MYymov no3umusnozo epexmy. Yeniume pepopmysanmns newimenyiapnoi cucmemu ma ii
2yManizayis nOmpedyomy KOMIICKCHUX COUIATOHUX, NOJTMUUHUX T NPABOGUX 3YCULb, SKI
Mmawomy 6i00Yeamucs Ha mii NEPeOCMUCTICHH. MIcys i PO 6’ asnuyi y pobomi 3 ocobamu,
SAKL GUUHULU KPUMIHATOHT NPABONOPYULCHHS.

KmouoBi ciioBa: reniTeHIiapHa crcTeMa; 3aCyKeH], MO THKA; KaplepaibHi ITPaKTHKY,
npuMyc; YKpaiHa.

Introduction

The penitentiary system is a major problem for the Ukrainian state. The practice
of the ECHR shows that a significant part of the decisions of this body is
somehow related to the observance of prisoners’ rights:

64 — violation of Art. 13 (right to an effective remedy);

51 — violation of Art. 3 (prohibition of torture and ill-treatment);

45 — violation of Art. 6 (duration of court proceedings) [1].

Despite the fact that the violations established by the Court are primarily related
to the provisions of the Convention, they are always closely connected with the
activities of penitentiary institutions and are often caused by the fact that the
convicted person is in such institutions.

The Government of Ukraine acknowledges that there has been a violation
of Art. 3 (Prohibition of Torture) of the Convention in connection with
the inhuman and/or degrading treatment suffered by the applicants due to
overcrowding in the cells, inadequate conditions of detention and failure to
provide adequate medical care during detention, as well as Art. 13 "The right
to an effective remedy" of the Convention due to the lack of an effective legal
remedy for such complaints, as stated by the European Court of Human Rights
in about 190 cases concerning Ukraine, of which 133 cases are under the
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enhanced supervision of the Committee of Ministers of the Council of Europe
as not having been implemented [2].

All this gives grounds to assert that the penitentiary system in Ukraine is in a
state of deep crisis. The crisis phenomena have existed for almost thirty years
and are acquiring signs of chronic problems.

At the same time, Ukraine is constantly receiving assistance and support, both in
identifying violations, their causes and remedies, and in providing technical and
financial support for penitentiary reform measures. However, it is evident that
most of the efforts are not having the desired effect. There are probably reasons
for this. The present study would like to explore these reasons.

The purpose of this article is to examine the problems of the penitentiary system
and the situation in prisons, to critically reflect on these problems in the light of
the available empirical data and to formulate, on the basis of these data, probable
reasons for the failure of reforming the penitentiary system of Ukraine.

Literature Review

In Ukraine, there is an extensive specialised scientific literature devoted to
the issues of penitentiary system reform. A number of Ukrainian penitentiary
scholars have devoted monographic studies to the issues of reform of the
penitentiary service of Ukraine and tried to identify specific directions of such
reforms.

Tetyana Denisova notes that it is important to take into account a number
of factors when reforming. In her opinion, reform will be successful if it takes
into account different categories of offenders. For those who have committed
non-serious offences, the penalties should not be too severe, and as a rule
should not involve imprisonment. Those who have committed serious offences,
on the other hand, should undergo imprisonment. However, work with them
should not be limited to isolation only. The author concludes that changes
in approaches to the execution of punishment and legal regulation should be
fundamental, not cosmetic. She proposes that the main emphasis should be
placed on work with convicts outside the penal colonies, i.e. the application of
non-custodial sentences and active intervention on the part of special subjects
in the life of the offender. At the same time, punishment should retain its
preventive potential [3].

Anatoliy Stepanyuk believes that reform is only possible if a unified legal
terminology is used. This, in his opinion, is exactly what is needed. This remark
is particularly relevant to the fact that there is no such thing as a penitentiary
system in the Ukrainian legal space. In Ukraine, there is only the criminal
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executive service, and it is this service that needs to be reformed. He also believes
that it is impossible to reform the old colonial system, which is the heir to the
NKVD camps, using modern standards.

He also believes that achieving the goal of creating a humanistic penal system
that would meet international standards is impossible in principle. The fact is
that international standards are not established in relation to the execution
of sentences, they provide recommendations on the treatment of prisoners.
According to international standards, prisons should not have the function
of executing sentences. The execution of sentences, i.e. the implementation
of punishment by penitentiary institutions that are law enforcement agencies
(punitive bodies) and the treatment of prisoners, which involves the provision of
social services to clients, are in different planes. As a result, the scientist comes
to an unexpected conclusion that in order to eliminate all these contradictions
and inconsistencies, Ukraine should abandon national standards for the execution
of punishment, the policy in the field of execution of punishment, in favour
of the introduction of penal management through unbiased incorporation of
recommendations developed by the international community. Stepanyuk’s
thoughts are quite understandable, but his proposals for reform are inconsistent.
The author hesitates between recognising the need to move away from purely
punitive models and approaches to the execution of punishments and at the same
time appealing to the fact that each of the punishments should have a clear and
effective punitive potential [4].

Olexander Kolb also recognised that most of the directions of reforming the
penitentiary system of Ukraine were punitive or punitive-repressive in nature [5].

Iryna Yakovets adds to the list of problems of the penitentiary system of
Ukraine its management and concludes that reforms are necessary, but their
content will depend on the direction chosen by the Ministry of Justice of
Ukraine [6].

If we summarise the ideas related to the reform of the penitentiary system of
Ukraine, we can come to the conclusion that the bulk of penitentiary scholars
agree that punishment pursues a number of goals, among which are punishment
(punishment itself), reintegration (or as it is called in the Criminal Executive
Code of Ukraine — resocialisation) and correction. As a rule, the content of
these concepts is exhausted by normative definitions and is not discussed by
scholars. In addition to the above-mentioned objectives is the statement that
the penitentiary system of Ukraine should be brought to international standards.
At the same time, the content of these standards is identified with the norms of
international acts.
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Materials and Methods

This study uses general scientific methods. The concept of the penal system
originates from sociology and social anthropology. But later it was also used by
criminologists and scholars who study penitentiary systems, the phenomenon of
punishment and criminal law. So today this concept is known in all these fields
of knowledge. At the same time, the concept of punitive confinement is used for
the first time, at least in the sense intended by the author of this article.

This concept is hardly ever used in Ukrainian legal science. But this does
not mean that this phenomenon does not exist in Ukrainian society. It is for
this reason that this article uses the methods of study and review of scientific
literature to highlight this issue. Moreover, this method is crucial because it
allows us to delve into the essence of the carceral continuum and the systems
it generates.

The method of studying the scientific literature is complemented by the historical
method, which allows us to observe the development of penal systems and the
patterns that are formed in the course of the functioning of these systems.
And although this study does not focus on the definition and characteristics of
the carceral system itself, it nevertheless complements its understanding and
highlights some of its features.

The author uses the comparative or comparativist method to highlight the
features that the penal system is acquiring in the Ukrainian legal reality, and
also to find out its efficiency and viability. In European countries, penal systems
are sustainable because they have an intellectual basis, traditions, validity and
awareness on the part of both researchers and those who create and apply
the law. In Ukraine, these systemic links are often absent, which the author
substantiates in his work. That is why the comparative method is an important
part of the study.

The article makes extensive use of the method of studying the judicial and case
law practice of law enforcers and researchers. In particular, the author refers to
the judgments of the European Court of Human Rights relating to Ukraine. In
particular, to those judgments which directly affect the practice of execution
of criminal sentences. The main focus is on the judgments which are pilot
judgments, i.e. those which require immediate practical response by the state
and law enforcement agencies of Ukraine.

The same is true of the ECHR case law. In Ukraine, it is recognised as binding
on the courts, so it is impossible to carry out legal research without it.
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In addition to court decisions, the materials used in the course of the research
also include national regulations and official positions of the Ukrainian state
authorities. It is in these documents that the most general and systematic
political and legal approaches to solving certain problems are fixed or algorithms
of actions agreed at the state level in the execution of criminal sentences are

defined.

It should be noted that the national regulations of Ukraine in the field of
execution of criminal sentences have been and continue to be significantly
influenced by reports and recommendations provided by international bodies,
in particular those established in Europe. The reports of the Committee against
Torture, UN monitoring missions and other institutions are also included in the
range of materials on which this study is based.

It is also clear that any research will not be complete and reliable unless its
findings are confirmed or tested in practice. This is the reason why the author
has relied on a very wide range of empirical material in writing this article. The
issues and problems that the researcher addresses in his work were identified
and observed during more than a hundred monitoring visits to penal institutions
in Ukraine.

All of these methods and materials form the research basis of this study.
Results and Discussion
Structural problems of the penitentiary system

In all this variety of goals of punishment, the question of how to achieve these
goals remains unresolved, as well as the question of why all the efforts made so
far have not yielded any clear and sustainable results. The topic of reforming
the penitentiary system of Ukraine today remains one of the most topical and at
the same time one of the most routine and uncreative. It is based on tautological
statements and recommendations.

Year after year, the reports of international bodies and organisations always
contain a number of comments and recommendations regarding the penitentiary
system of Ukraine and the need for its reorganisation and reform. As a rule,
these recommendations are repeated. As a result, this situation has led to the
establishment of an obvious fact — the problems of the penitentiary system
of Ukraine are structural in nature. This fact was stated in the proceedings
conducted by the ECtHR.

In particular, the decision "Sukachev v. Ukraine" became a pilot case and it was
in this case that the ECtHR stated that the problems of the Ukrainian penal
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system are structural. The Court determined that Ukraine does not pay due
attention to the problems of the penitentiary system and does not eliminate
those problems that the Court and other bodies and institutions have repeatedly
pointed out.

The Court notes that the present case concerns a recurring problem which
underlies Ukraine’s repeated violations of Art. 3 of the Convention. In particular,
since its first judgment on the conditions of detention in Ukraine (Nevmerzhitsky
v. Ukraine, application No. 54825/00, ECHR 2005-1I), the Court has delivered
fifty-five judgments (some of which involved several applicants) finding a
violation of Art. 3 of the Convention in connection with poor conditions of
detention in pre-trial detention centres.

Also in the judgement, the court notes:

137. Most of the cases against Ukraine in which the Court found violations of
Art. 3 of the Convention concerned overcrowding and various other recurrent
problems related to the living conditions of detention: inadequate sanitary
and hygienic conditions, insufficient lighting and ventilation, the presence of
parasites and mould in cells, limited access to showers, limited daily walks,
lack of privacy when using the toilet, poor quality of food, etc. Violations were
found in a large number of institutions in different regions of Ukraine. Thus,
it is indeed clear that the violations were not caused by an isolated incident
or the result of specific events in each individual case. They arose as part of
a widespread structural problem resulting from the poor functioning of the
Ukrainian penitentiary system and insufficient safeguards against treatment
prohibited by Art. 3 of the Convention.

138. It appears that despite the Court’s findings in respect of Ukraine almost
every year since 2005, the structural problem has not yet been resolved at the
national level. In fact, according to the Court’s case database, there are currently
around 120 apparently well-founded applications against Ukraine complaining
about the conditions of detention pending. This figure itself indicates the
existence of a recurring structural problem [7].

All this has led to the obligation on Ukraine to take measures aimed at addressing
these problems at all levels, including by introducing appropriate legislative
changes.

In addition to individual spot measures aimed at fulfilling the requirements of the
Convention that are imposed on States parties in the event of pilot judgements
by the Court, these circumstances eventually led Ukraine to take note of the
facts and prepare a Strategy for the Reform of the Prison System for the period
up to 2026. This document contains the formulation of the main problems, their
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content, ways to solve these problems and a plan of such measures, as well as the
expected results from the implementation of the envisaged measures.

For the purposes of this study, we have identified those problems that are
recognised by the state as systemic and structural, which require the same
systemic and structural changes. Their formulation is important in order to try
to find out why all the measures taken do not have a significant effect.

So, the main problems that are structural and have been persistent for a long
time in Ukraine are the following:

1. The moral obsolescence and material depreciation of the resources of the
system of penitentiary bodies and institutions, destruction and damage to
infrastructure (dormitories, cells, other premises and equipment) as a result
of hostilities, forced compression of penitentiary institutions, and insufficient
funding make it impossible to fully implement the policy and reform the sphere
of execution of criminal sentences and probation.

2. The infrastructure of the penitentiary system has never met international
standards. The conditions of detention in many pre-trial detention centres and
penal institutions do not meet the basic needs of convicts and detainees and
are equated by the European Court of Human Rights with torture, making it
difficult to achieve the goals of reforming and re-socialising convicts, reducing
the number of repeat offences and emergency incidents.

3. Ineffective response at the national level to applications and complaints
from convicts and detainees regarding inappropriate behaviour of penitentiary
system staff and other convicts and detainees, ineffective investigation
of complaints about such treatment, the influence of prison subculture and
criminal environment create preconditions for recognition by the European
Court of Human Rights, the European Committee for the Prevention of Torture
and Inhuman or Degrading Treatment or Punishment, other international
organisations and experts to recognise violations of the Convention in relation
to torture, cruel, inhuman and/or degrading treatment or punishment.

4. To date, violations of Article 3 (Prohibition of Torture) of the Convention
in connection with the inhuman and/or degrading treatment suffered by the
applicants due to overcrowding in cells, inadequate conditions of detention and
failure to provide adequate medical care during detention have been found by the
European Court of Human Rights, as well as Art. 13 "The right to an effective
remedy" of the Convention due to the lack of an effective legal remedy for such
complaints, as stated by the European Court of Human Rights in about 190
cases concerning Ukraine, of which 133 cases are under the enhanced monitoring
of the Committee of Ministers of the Council of Europe as not having been
implemented.
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Given the significant number of cases of this category, which constitute almost
a fifth of the total number of cases under the control of the Committee of
Ministers of the Council of Europe, it can be concluded that this violation of
the Convention is one of the main grounds for initiating cases against Ukraine.
5. One of the ways to improve the situation in pre-trial detention centres and
penal institutions is to develop probation and improve the procedure for applying
alternative methods of punishment to deprivation of liberty.

6. Significant problems in providing assistance and support to convicts. In
particular, among the problems that need to be solved is the lack of 100 per cent
passportisation of prisoners and convicts.

7. One of the most significant problems, in my opinion, is the problem of direct
work with convicts. For a long time there has been a formal approach to the
process of correction and resocialisation, as well as a lack of attention to the
departments of social, spiritual and psychological work with convicts and persons
under sentence.

There is a need to expand the list of tools and forms of social, spiritual and
psychological work with convicted persons during the period of punishment
and after their release, improvement of the procedure for providing educational
services to convicts, provision of proper employment of convicts, efficient use of
their free time [2].

All the above problems are formulated in the Strategy. It is interesting how some
of the problems are formulated. In particular, those that describe the difficulties
in the sphere of social and educational work, which should be focused on
re-socialisation of convicts. The very description of the problem indicates that
such activities as educational interaction with inmates, social work with them,
their training and other such activities remain insubstantial.

For example, the Strategy states that for a long time, social and psychological
work with convicts and remand prisoners has been characterised by a formal
approach to the process of correction and re-socialisation, as well as a residual
focus on the departments of social and psychological work.

The use of such a word as "residual focus" principle to social-educational and
psychological work indicates that for officials it is clear what the penitentiary
service does, but they regret that not enough attention is paid to education and
social work in these activities.

Approaches to problem solving

This raises a logical question: what does the penitentiary service do, what is the
main purpose of its activity and what is the content of this activity?
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The impression is that the penitentiary system lives an autonomous life of
its own, which has little in common with the idea of punishment as a social
institution. It falls out of the general social context and gradually loses the signs
of social value (if it had any at all).

Of course, this raises the question of social values themselves and how Ukraine
relates to and perceives them.

If we do not follow the usual ideological clichés and claim that the penitentiary
system counteracts crime and is the system that implements and gives reality to
criminal punishments, we will probably be forced to admit that punishment in
Ukriane today is marginalised.

In other words, this type of activity has all the hallmarks of something that
involves intractable problems that do not merit significant effort, funding and
quality-oriented approaches. It is an activity that can be performed by anyone for
low remuneration and that ultimately has no social value. It exists only because
the convicts need to go somewhere and do something with them for a certain
period of time.

It goes without saying that such an approach cannot have any positive potential
and no tangible results either in the social sphere or in the sphere of public
policy.

This is exactly the approach we see today in the Ukrainian penitentiary policy.
And this is what gives reason to believe that the "strategic” plans formulated by
the Government will not have any success.

The question arises as to why the approach to penitentiary policy is exactly
the same, and why the penitentiary system for thirty years has not known any
significant changes towards normalisation of its activity, its transformation into
a system that is integrated into the general social context.

Leaving aside material conditions and circumstances, we will be forced to
state that the disdain for prisons, the removal of these issues from the focus of
attention are born of the public perception of criminal punishment, society’s
expectations of this activity and society’s willingness to make efforts to realise it.

Michel Foucault [8], in outlining his thoughts on the various state institutions
that aim to discipline subjects, drew parallels with Bentham’s Panopticon and
noted that, in the end, almost all systems operating in the state and dealing
with a large number of people, in one way or another imply the organisation and
ordering of such subjects. In other words, almost all state institutions pursue the
goal of creating a disciplined subject.
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A similar idea is expressed in "Punishment and reformation a study of the
penitentiary system": punishment is inflicted, not by the State alone, but by all
persons vested with any measure of legal authority, however local or temporary:
by parents upon their children, by teachers upon their pupils, by masters
upon their slaves, by employers upon their employees, by military and other
officers upon their subordinates, and by the Church upon those subject to its
ecclesiastical jurisdiction. As we can see, both authors express a very similar idea,
the essence of which boils down to the fact that state institutions pursue a single
goal. Each of the institutions has its own arsenal of achieving the set goals, but
all of them are perceived as necessary and "useful" and, obviously, oriented to
the creation of law-abiding subject of social relations [9].

Can we say the same about the Ukrainian penitentiary system? Does it have
value in the eyes of Ukrainian society?

Art. 6 of the Criminal Executive Code of Ukraine says so directly, defining the
purpose of correction and re-socialisation as "conscious restoration in social
status” and "ability to lead a law-abiding way of life".

However, the rate of recidivism among those who have served a custodial
sentence remains quite high. In particular, the Office of the Prosecutor General
provided the following data on recidivism: In 2021, the total number of
persons notified of suspicion was 106929, of which 19017 were persons who
committed criminal offences for which the conviction was not cancelled or repaid
(recidivism), which also accounts for 17.8 % of the total number of persons; In
2022, the total number of persons notified of suspicion was 85285, including
10981 persons who committed criminal offences for which the conviction was
not cancelled or repaid (recidivism), which is also 12.9 % of the total number
of persons. In 2023 (as of October), the number of persons notified of suspicion
is 89847, including 10591 persons whose previous conviction has not been
cancelled or expunged, which is 11.8 % of the total number of persons notified
of suspicion [10].

Of course, these data cannot be regarded as definitive, as it is not always the case
that a declared suspicion results in a conviction. However, this fact may rather
indicate that the proportion of recidivism will only increase.

These data are only given to illustrate that deprivation of liberty practices do
not produce the expected results.

We need this information primarily in order to use it to try to trace how
the Ukrainian state views its own penal system and how inmates themselves
experience incarceration, what they expect from this punishment, and how they
use the time during which they are under the full control of the state.
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Social scientific literature in Ukraine tends to focus on the administrative and
material conditions of the execution and serving of this punishment, on the
external observance/non-observance of the rights of convicts and prisoners. It is
these, I would say, external conditions and factors that are considered as the most
problematic and those that require reform, revision and new regulation [11; 12].

In this regard, Western scholarship has focused more on the behavioural and
psychological tendencies of imprisonment. Many authors have pointed out that
convicts themselves do not seek to change and are discouraged from using the
institutions and opportunities offered to them during imprisonment, which seem
to expand the range of their rights. This is because inmates are afraid to enter
into relationships and activities that require a higher level of self-control and
situational control, and therefore increase the risk of offending. Accordingly,
such situations potentially carry the risk of receiving additional penalties or
punishments, and thus a possible "prolongation” of the sentence or at least
continued "communication” with the penitentiary or probation system.

It turns out that the convicts themselves are not interested in expanding their
rights [13].

If such trends exist, it can be argued that the penitentiary system is not seen as
one that can help.

The state of affairs in Ukraine. The carceral system
Are there such tendencies in Ukraine?

Looking ahead, I have to admit that this kind of research has not been conducted
in Ukraine. However, the experience of monitoring visits to penitentiary
institutions and personal communication with inmates gives grounds to assert
that something similar exists in Ukraine. But here it has a significant specificity
due to the fact that in Ukraine there are persistent traditions, stretching back to
the times of the USSR, of perceiving the penal system as a "black hole" where
people disappear. And if they come out of it, they can never fully integrate into
society. In fact, society does not need them any more. Such an attitude of society
towards one of the social institutions can probably be characterised as indifferent
or, more precisely, one in which penitentiary institutions are not seen as a value.
Even if negative, but a value.

When the penitentiary system finds itself in such a status, it seems to fall out of
the system of social institutions. It does not take part in the formation of social
myths. Neither positive — prison is a reward, hard and unpleasant, but necessary
for the correction of a person, nor negative — prison is a terrible place where
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a person undergoes torment and deprivation, one should be afraid of prison.
In the form that the penitentiary system of Ukraine has today, penitentiary
institutions, together with those who serve sentences in them, as well as those
who serve this system, are taken "out of the brackets" of the soscial context and
social institutions.

This is indicated by the current state of penitentiary institutions. Regular visits,
as well as the provision of legal assistance to convicts and prisoners, in the
provision of which I had to participate as an expert on penitentiary law, give
grounds to assert that the situation in the penitentiary institutions of Ukraine
does not change. It remains stably and predictably equally negative. I took part
in the monitoring of places of detention in Ukraine at the beginning of the war
and the result is a short summary describing the current situation. The research
team formulated the following conclusions:

— the systematic violation of the human rights of inmates serving criminal
sentences in penitentiary institutions (conditions of detention, medical rights,
transfer, failure to ensure basic rights, violence against prisoners, torture, etc.);
— lack of proper legal regulation for the effective and timely evacuation of
detainees and prisoners (terms, routes, logistical and transport support for
evacuation, material support, the means and powers to ensure security and safety
during the movement of inmates);

— problems with the funding of penitentiary institutions and their staff;
shortcomings in identifying and meeting the humanitarian needs of the
penitentiary system under martial law;

— the improper arrangement of shelters in penitentiary institutions for the
protection of inmates and staff during shelling and bombing;

— the lack of informational support and coordination for inmates and staff
regarding the actions to be taken in various circumstances (martial law, nearby
hostilities; the occupation of the institution);

— the belated and limited application of early release for inmates of penitentiary
institutions;

— the failure to record war crimes in penitentiary institutions under martial law
or an incomplete record of their occurrence;

— insufficient efforts to transfer detainees and prisoners from the occupied
territories to areas under the control of Ukraine; the creation of humanitarian
corridors for penitentiary institutions in the occupied territories, etc.;

— the limited involvement of civil society institutions in support and assistance
to the penitentiary system [14].

Some of them are directly related to the war and concern mainly managerial
and organisational issues. However, the bulk of the findings indicate that the
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situation in Ukrainian colonies has not changed much. The same inadequate
conditions of detention, the same violations of the rights of convicts, the same
torture, restrictions in access to medical care (including those resulting in the
death of convicts), and so on. In fact, we can talk about the fact that most of
the problems of the penitentiary system of Ukraine are structural. This, in turn,
may indicate that these are features of the system rather than signs of problems.
Today these problems have turned into features of the penitentiary system of
Ukraine.

It seems to me that the main reason for this is precisely what was pointed
out above, namely that the prison is not valuable to Ukrainian society. It has
been formed as a place where outcasts are held for a certain period of time to
be released. On the external side, this exhausts the function of the prison. On
the internal side, penitentiary institutions are "temporary detention centres” of
people, where their own orders and laws reign, which have nothing in common
with the orders and laws of society, have no connection with the institutions
of society and, ultimately, society has no influence on them either. The last
conclusion is inevitable because, as stated above, the reforms that lasted almost
thirty years could not change the situation in prisons, could not establish a
regime of legality in the institutions, and could not link the normative acts for
"free” society with the normative acts for convicts. In other words, when a person
enters a penal colony, he falls out of society, and if he wants to survive, he must
be able to adjust and adapt to the order and conditions in the colony.

It is noteworthy that in most countries where the carceral system has not spread,
supported or become part of the organisation of the whole society and all its
institutions, the situation of the penitentiary system is very similar. In some
countries, particularly in the United States, the penitentiary system has acquired
completely different attributes and characteristics, becoming a system that no
longer seeks to return a disciplined subject to society, but is oriented towards
the maintenance of order and risk management [15]. Such examples are found
not only in scientific and legal literature, but also in fiction. For example, in the
work Shantaram there is an episode where the protagonist gets into an Indian
prison and is subjected to torture and beatings. The entire prison experience
in this institution described by the author gives reason to say that the Indian
Penitentiary system is not at all meant to nurture a disciplined individual and
certainly has little to do with the carceral systems [16].

It is also noteworthy that the CPT actually points to this attribute in its reports.
It seems to me that the Committee’s staff were not fully aware of the trend
they had identified, but the reports they submitted clearly indicate that the
conjectures I have made above have been borne out in practice.
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In particular, the 11th General Report (CPT/Inf (2001) 16) contains the
following provisions:

"28. The negative phenomenon of overcrowding is common to prison systems
throughout Europe and seriously undermines attempts to improve conditions of
detention. The negative effects of overcrowding have already been highlighted
in previous general reports. With the expansion of the CPT’s activities on the
European continent, the Committee has been confronted with a large prison
population and the associated serious overcrowding in penitentiary institutions.
The fact that the state keeps so many of its citizens behind bars cannot be
explained by the high crime rate; the general attitude of law enforcement and
judicial officials must be partly responsible.

In such circumstances, the problem cannot be solved by increasing financial
allocations to penitentiary institutions. Instead, it is necessary to review the
current legislation and practice regarding detention during pre-trial investigation
and sentencing, as well as alternatives to imprisonment. This is exactly the
approach advocated in the Committee of Ministers’ Recommendation No. R (99)
22 on overcrowding in penitentiary institutions and the growing number
of prisoners. The CPC very much hopes that the principles set out in this
important document will be applied by member states; the implementation of
these Recommendations requires close monitoring by the Council of Europe.

In fact, it is here that we encounter a key difference in approaches to the
procedure and conditions of execution of punishments in general and penalties
involving deprivation of liberty in particular. This key difference lies in the
plane of expectations from criminal punishment, its understanding, from the goal
that is set before it, from a deep understanding of this goal and its integration
into the whole social reality. The purpose of punishment, its understanding and
institutionalisation, is particularly important as well as close practical connection
of punishment with other social activities.

In this connection, the carceral system that Foucault spoke of is again very
illustrative. If punishment is one of the social institutions, among many others,
which in their totality are oriented to the creation (in particular) of a disciplined
citizen, then society will be interested in it, and thus it will receive full support
from society and the state. Both the former and the latter will be interested in it,
which means that the punishment will have an ideology and ideologists, quality
staff, proper funding, etc.

In contrast to this approach, when a penitentiary system is established and
marginalised it will not have the support of either society or the state. Of course,
this does not mean that the system will be abolished. It means that it will be

226 ISSN 2414-990X. IIpobaemu 3axonnocmi. 2025. Bun. 168



Romanov, M.V. The Carceral Continuum and the Penitentiary System in Ukraine

displaced from society and will not acquire the signs of an institution. But at the
same time it will retain the signs of a system. The latter, in turn, means that it
will have rules, hierarchies, culture, and other mechanisms that will support its
viability. However, this system will have nothing in common with a free society
and will not relate to it constructively. This is exactly what we are witnessing in
Ukraine. Here we have a system that functions as a marginal one. It has its own
cruel laws, it has no place for human rights, it has no place for social initiatives,
and free society has no interest in this system. This is the main reason why
reforms and significant changes are impossible in the penitentiary system of
Ukraine, that is why torture, bringing convicts to death, lack of opportunity to
establish contacts with the outside world, with lawyers, human rights defenders
and human rights protection mechanisms are possible and inexorable in the
penitentiary system of Ukraine.

A striking manifestation of the "falling out” of Ukrainian prisons from the
hierarchy of social institutions is that the introduced probation service has not
been able to effectively solve the problems of resocialisation and its efforts have
not led to successful resolution of the problems of convicts, implementation of
resocialisation programmes that would really help them to adapt to life in a free
society and integrate into it.

Unfortunately, no independent research has been conducted into the effectiveness
of probation in Ukraine. Probation authorities themselves are engaged in the
study of this activity, which does not make the results of these studies completely
objective. However, even these studies demonstrate the low success of probation
in Ukraine. The following figures can serve as an example:

More than 20 % of respondents from among probationers did not know about
the creation and functioning of probation bodies. Officials explained this by the
low level of preventive and individual work with probationers.

The survey also showed that the majority of probationers still do not see any
significant difference between the newly created probation body and the penal
inspectorates that operated during the Soviet era.

27 % of probationers are of the opinion that the newly created probation body is
the same body, there was only a change of name, and 26 % said that they found
it difficult to answer what exactly is the difference between the probation body
and the CEP, which indicates a lack of understanding of the purpose, tasks and
functions of the newly created body.

The overwhelming majority of probationers did not apply to the probation
authority with their problems. This was stated by 79 % of them. All this
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information can be found on the official website of the probation service of
Ukraine [17].

Medicine has also remained a problem. In the last two years alone, human rights
organisations (KHPG) have identified a number of egregious cases of deaths
of convicts caused by failure to provide, untimely provision of or incomplete
provision of medical care [18].

The situation is similar with education. Convicts are not interested in it, as
they do not understand its necessity, accessibility and do not see the benefits for
themselves in obtaining education, learning new skills [19, pp. 47-62].

It is obvious that the main social institutions — work, education, medicine, and
social support — do not work for convicts and are not interesting to them.

A significant difference in approaches to the execution of sentences and
executions as such is also noted by J. Pallot and and L. Piacentini. They write
that Russian penal institutions differ in fundamental respects from Western
prisons in their physical and managerial structure, but, like them, they have
developed as massive machines to control the bodies and behaviour of their
inmates. The nature of the power exercised in Russian penal institutions has
changed since Soviet times, when extra-legal coercion of the most brutal kind
coexisted with technologies of surveillance aimed at the internal discipline of the
subject. Soviet labour camps were in every sense ‘spaces of exception’, in which
the inmate was reduced to a state of bare life. In the post-Stalin state the worst
of the extra-legal practices of the gulag were eliminated and the administration
of punishment was brought within the realm of legal process, although violations
of prisoners’ human rights remained serious in the conditions in which prisoners
were held and, by defi nition, in the use of incarceration (in prison or psychiatric
hospital) as a means of punishing political opponents of the state [20]. Obviously,
we are not talking about random episodes. We are talking about systemic
differences and the very idea of punishment.

In order to better understand the fundamental difference in systemic approaches
to the formation and functioning of the penitentiary system in countries where
carceral practices have taken the lead and countries where penitentiary systems
have developed according to different standards or spontaneously, it is necessary
to briefly consider what lies at the heart of the carceral system.

The origins of the carceral system and the purposes of its formation become
very clear if we refer to the work of Toth, Stephen A. Mettray: A History of
France’s Most Venerated Carceral Institution. In it, the author quotes prison
inspector Louis- Mathurin Moreau- Christophe, who points out that whereas
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the child of the bourgeoisie lived in a world of the home, school, and church,
the child of the urban poor inhabited only the space he could carve out on
the streets. As Ari ¢ s has pointed out, in medieval and early modern cities
there was little opposition to private lives lived on the street, but bourgeois
reformers of the nineteenth century wanted to transform the urban space from
"the familiar setting of social relations" into a natu ral "lieu de passage". As
the streets teemed with poor youths they were vulnerable to bourgeois efforts
at social control [21].

This passage about the origins of juvenile delinquency is largely true for adult
offenders as well. And over time, its "spirit" has spread to adults as well.

At the same time, the very idea that there is an external impediment to the
normal functioning of society, which is seen as quite removable, contains an
obvious answer. The obstacle must be removed by introducing practices that
would create the conditions and prerequisites for integrating any individual
into one of the disciplining social institutions. Whether it is a school, a factory
(a workplace with a work schedule), a hospital, a church, an army or, finally, a
prison. In this context, it is obvious that prison should not be seen as something
exceptional. It is one of the social institutions that ultimately fulfils the same
role as a school or, say, a hospital. Namely it removes a nuisance by creating a
disciplined subject. And what is remarkable here is precisely that the carceral
system actually includes most social institutions that deal with and format large
groups of people.

Quite succinctly, some of the features of the carceral system are described by
Brendan Humphries in a short article on Lepoglava, a famous prison in Croatia.
He notes: ... there were also varying carceral philosophies and approaches used in
Lepoglava. In the late 19th century, itwas run on the terms of the ‘Irish System’
of progressive incarceration, with an emphasis on education of prisoners and a
view towards re-integration of inmates into civilian life [22].

One important detail should be noted here. Carceral practices and the carceral
system always have as an indispensable element the existence of physical
institutions. In other words, such a system presupposes institutions where people
are kept or where they come regularly.

The obligatory nature of this attribute became particularly evident against the
background of the ideas proposed by Niels Christie. In his writings, Christie
even pointed out the absurd situations to which the carceral system led. In
Crime control as industry: towards GULAGS, Western style, the author notes:
for a period, we had a great lack of space in our prisons. The solution to this
crisis situation was obvious. We let those sentenced wait. In 1990 we had 2500
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persons in prisons. But we had 4500 on waiting lists. We lined them up and let
them wait for admission.

Authorities were embarrassed. Waiting lists for kindergartens, waiting lists for
hospitals, waiting lists for home nurses. And then waiting lists for the reception
of pain. It could not be right.

I understood the uneasiness among the authorities, particularly when I tried to
explain this arrangement in England or in United States. It was as if the citizens
in those countries could not believe in theirs ears. Waiting list for imprisonment?
It sounds somehow out of style, a dissonance, lake a piece of hard rock in the
middle of Debussy [23].

The carceral system has institutions in which the individual undergoes a certain
"course” of education, the content of which depends on the institution. In
kindergarten — one education, in school — another, in hospital — a third, etc.

Christie’s ideas were about moving away from these practices. While retaining
the general idea of returning the individual, able and willing to abide by his
rules, to society, he shifted the emphasis to exhaustion, the resolution of the
contradictions between the transgressor and society. Similar ideas are expressed
by Christie in Limits to Pain: The Role of Punishment in Penal Policy, and they
remain perhaps the most "progressive” in this field today.

So, there is a clear difference between the penitentiary systems of different
countries or even groups of countries. The boundary lies in the awareness
and acceptance/ rejection of criminality. Where society recognises crime as
an undesirable but inevitable phenomenon and is ready to accept those who
commit crimes and integrate them into society into one of the socially positive
groups that can carry a socially useful load, we are talking about the penitentiary
system being a part of the carceral industry. Societies where crime and criminals
are perceived as outcasts who do not and should not have a chance for social
"development”, we are talking about marginalised prison systems. The latter of
course remain part of society, but are not at all oriented towards the creation of
a "disciplined” subject.

The penitentiary system of Ukraine belongs to the latter. Monitoring visits
to penitentiary institutions allow us to come to this conclusion. They provide
an opportunity to observe the current situation in the penitentiary system, to
identify violations of the rights of prisoners, to establish the systematic nature
of such violations and their nature. All this together makes it clear that the
penitentiary system of Ukraine has few points of contact with "socially useful”
practices, it is not connected with social institutions.
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During our visits to penitentiary institutions in 2022 and 2023, we observed few
positive changes. To be more precise, we did not observe them at all. Of course,
it is possible to explain the deterioration of the penitentiary system by the war
that Russia unleashed against Ukraine, but the identified trends do not give
grounds to say so. The main trend was that the situation in the colonies has not
changed qualitatively. The following were named as unconditional features that
are related to the war:

— humanitarian problems. In many institutions, the presence of current
humanitarian problems was recorded. According to the monitoring data, the
reasons for these problems are significant interruptions in the financing of
the institutions (in some cases it was noted that the amount of financing did
not reach 50 % of the real needs), difficulties related to the evacuation of the
convicts and prisoners. Due to the increase in the number of people in the
institutions, there were difficulties with the provision of food. In addition,
during the evacuation, for unknown reasons, the persons who were transported
were not allowed to collect their belongings and take them with them to the
evacuation. As a consequence, people found themselves in other institutions
without their belongings and basic necessities, leading to humanitarian problems.
Similarly, the destruction of buildings and premises of institutions and facilities
also contributed to these problems, as these events resulted in some institutions
experiencing interruptions in heating and electricity, as well as the need for
repairs to premises;

— the issue of ensuring the safety of life of the staff of the institutions and the
convicts, the creation of safe living conditions in the institution. The situation
in most of the institutions is not optimistic, there are significant problems with
the safety of the living environment and the protection of people from of the
hostilities;

— the full-scale invasion required prompt measures to evacuate penal
institutions to save the lives of convicts, prisoners and staff and ensure the
enforcement of criminal sentences. However, officials of the Ministry of Justice
admitted that a quick evacuation was impossible. The institutions were simply
not ready for it. As a result, a number of institutions were occupied by the
Russian Federation, and convicts and prisoners were subjected to mass torture
and other crimes;

— the poor organisation of the evacuation also leads to the fact that even the
evacuated convicts and prisoners find themselves in inadequate conditions,
sometimes without basic necessities and supplies (the number of convicts has
increased, which requires more funding and supplies, as well as more staff) [24].

As can be seen from the descriptions of these problems, they are all related to
the hostilities. They cannot be called a typical situation or something everyday.
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Of course, if all the needs of the penitentiary system were met, these problems
might not be so acute, but they cannot be recognised as structural for Ukraine,
or at least as ordinary.

However, if we turn to other findings from the monitoring visits, we see that
they refer to all the same problems and the same violations. Among them, the
researchers point out:

— Inadequate conditions of detention. We are talking primarily about material
and living conditions and provision of convicts and prisoners;

— Contacts with the outside world. This refers to excessive restrictions on
such contacts or obstruction of contacts. Violations in this area also include
restrictions on contacts with lawyers, state bodies, the Ombudsman, etc.;

— Violations in the application of disciplinary sanctions and penalties while
serving a sentence. These violations are systematic in the penitentiary system. In
general, disciplinary practice is often used as a tool to manipulate the behaviour
of convicts;

— Violations of the right of convicts to medical care. One of the most problematic
areas in the penitentiary system of Ukraine. As a result of such violations,
inmates are exposed to a serious risk not only of loss of health and illness, but
also of death. In practice, there have been cases when inmates died because of
the failure to provide medical care [25]. Problems in the area of medical care
for prisoners in Ukraine have a long history and are chronic. Significant work
has been done in this area, aimed at recognising the problems and solving them;
— Gross violations of the rights of convicts — torture, beatings, humiliation,
etc. Unfortunately, they are also common practice in the penitentiary system of
Ukraine.

If we analyse the above violations, we can see that all of them are in one way or
another connected with the fact that the penitentiary system of Ukraine does
not cooperate with any of the institutions of the state of Ukraine. Neither with
medical institutions, nor with other bodies, including law enforcement agencies.
The system avoids contacts with relatives, lawyers and defence lawyers. At
the same time, the system uses administrative and power tools to pressure and
manipulate convicts.

It becomes obvious that the system demonstrates its marginalisation and
alienation. Under such conditions, the question of why reforming the system
does not work appears in a completely different form.

The proposed reforms and changes are based on social institutions; the reforms are
based on the principle of interaction with civil society, expansion of opportunities
for public participation, monitoring of the situation in the penitentiary system,

232 ISSN 2414-990X. IIpobaemu 3axonnocmi. 2025. Bun. 168



Romanov, M.V. The Carceral Continuum and the Penitentiary System in Ukraine

its reorientation to the "re-socialisation" direction. In general, this approach
corresponds to the idea of carceral systems. And in those countries where this
system is implemented, the approaches proposed in Ukraine work.

For example:

— the Strategy for Reforming the Penitentiary System of Ukraine provides
for the establishment and operation of a dual system of regular penitentiary
inspections (external and internal) to ensure the observance of human and
civil rights and freedoms of persons held in pre-trial detention centres, penal
institutions and healthcare facilities of the State Institution "Healthcare Centre
of the State Criminal Executive Service of Ukraine";

— improving the procedure for recording bodily injuries of convicts and persons
taken into custody by medical staff in accordance with the recommendations
of the European Committee for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment;

— building relationships between prison staff and prisoners on the basis of
dynamic security.

Each of these measures involves close cooperation between the penitentiary
system and other institutions. The system of penitentiary inspections is tasked
with inspecting institutions, not so much in a "control-punishment” mode, but
in a mode of constant interaction with penal institutions to ensure that the work
there is transparent and efficient, and that convicts can integrate into free life
after release.

Similarly with the fixation of bodily injuries. This activity also presupposes
non-exclusive access to colonies for medical personnel, who are able to perform
their activities there calmly and without pressure, based on medical ethics and
standards, as well as international documents that describe the procedures for
fixing bodily injuries.

As for the so-called dynamic security in the colonies, it is based solely on the
co-operation of civil society institutions. One of them is the colony itself. The
main idea of this system is to create a positive relationship between prison staff
and inmates. This relationship allows, in the course of daily communication
between the inmate and the prison staff member, to find the most acceptable
options of behaviour, build relationships, solve problems and overcome difficulties
that the inmate may encounter while serving his or her sentence or that he or
she understands he or she will have to face in the future, after release.

One of the authors of this approach, Maxwell Jones, characterised the
construction of dynamic interaction with a problem group in this way: "To me,
the process becomes more important than the goal: treating patients or helping
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prisoners, or whatever. Process means that you're not taking a straight line to
develop a more articulate group of prisoners. What you're doing is allowing the
paradigm to grow, in light of your information and your own interaction. As it
grows, everyone is changing in harmony. It’s a very subtle thing. A truly open
system is a most sensitive body and everyday it changes. But that doesn’t mean
that it’s unstable; it really means that it’s flexible".

However, it is necessary to realise that dynamic security in the penitentiary
system is not a type of special therapy. In its development, this approach has
transformed from a psycho-therapeutic approach into an independent way of
interacting with inmates.

In this regard, the authors of the monographic study on dynamic security
noted: The concept dynamic security does not originate in the world of therapy
or therapeutic communities (TCs) but was drawn together by Ian Dunbar,
based on his exploration of the American and Swedish Prison Services in
the 1980s. It points to what is a timeless value: being close enough to and
talking with the prisoner population that prison staff members know what
prisoners are thinking and what their concerns are within the establishment.
It encompasses the concept, ‘duty of care’, but serves two purposes: that of
ensuring the circumstances of men, women and young offender prisoners are
properly understood and also as a means of developing accurate security within
the establishment to ensure an underlying bedrock of personal safety for those
within it [26].

This security system presupposes a significant involvement of the penitentiary
system in social institutions and a high level of commitment and tolerance on the
part of prison staff. In any other case, such a security system simply cannot arise.

Unfortunately, in Ukrainian prisons we observe the exact opposite situation.

Here we deal with polarisation of the administration and convicts, creation of
"castes" in the colonies, each of which increases the distance not only between
each other, but also between individual convicts, the administration and the
outside world. The existence of so-called "rejected”, "day watch" and other
informal groups destroys positive community, destroys trust and the possibility of
partnership between inmates (with each other) and inmates and administration.
In addition, there are stereotypes that consider any form of interaction with the
administration as inadmissible or even humiliating, destroying at the root any
possibility of revision of criminal behaviour by inmates.

This creates a paradoxical atmosphere in the colony — on the one hand alienation
and distrust, on the other hand complete conformism and acceptance of any
violations, deprivation, abuse and humiliation as something taken for granted.
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During monitoring visits, I often came across situations when inmates did not
want to talk, arguing that "I just need to finish my time" ("your interference
only makes things worse"). And this was not only because it was not safe to talk
about violations committed by the administration (inmates could be beaten for
such "revelations"), but also because the existence of such "order" in the colonies
is perceived as a normal situation. This is the deep conviction of a large number
of inmates.

Monitoring visits to the colonies allowed us to note the existence of a stable
microclimate and special relations between the administration and inmates. They
cannot be called enmity or confrontation. No. It is quite an established symbiosis,
which, in fact, suits both sides.

It is a component of the "folk philosophy" of punishment. The conviction that
a convict must undergo considerable deprivation, humiliation and suffering
is so great and strong in Ukrainian society that the situation in the colonies
does not surprise anyone. Even on the contrary. Whenever one speaks about
the protection of convicts’ rights, about creating normal conditions for them,
about the possibility to complain about illegal actions and violations by the
administration and other persons, in most cases one encounters incomprehension
both from the convicts themselves ("what rights can there be if I am a criminal!™)
and from the public ("why make sanatoria out of prisons!").

Strangely enough, in this regard, the administration demonstrates the greatest
understanding of the situation. It is the representatives of the administration
who understand what they are talking about when they speak about violations,
about the need to respect the rights of inmates, about the need to create normal
conditions in institutions. This is probably not so surprising, taking into account
that the administration are civil servants who are related to the mechanisms of
power and coercion. They realise more than anyone that they are based on a
normative act and its "political reading”, and that this "political reading” may
change as approaches change. However, the administration is also not interested
in changes, because the existing way of life allows to realise the public demand
for "justice", and for them, as direct executors of this "justice”, conditions are
created for profit.

Many scholars who have studied the role of administration in the success
of penitentiary activities have noted similar phenomena. In particular, they
noted in their works the behavioural patterns of prison staff, which have some
international features. For example, the attitude to inmates as those who should
be treated harshly. As well as the peculiarities of traditions developed in the
prison systems of some countries, which establish torture and beatings as a norm
accepted in the penitentiary system [27-29].
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Perhaps as a general conclusion about the role of staff, the following statement
can be cited: If a significant proportion of the people who make the prison
institution work have weak legal socialisation themselves, how can they be
expected to contribute to the very meaning of imprisonment? It seems to me
to describe quite accurately the situation where the staff themselves do not
possess sufficiently (for various reasons and factors) the necessary set of social,
humanitarian and behavioural values, which leads to the manifestation of a
"special” local penitentiary system.

A very vivid example of such a deeply rooted and "established" local system
is the situation in Berdyansk penal colony No. 77 (also known as "two axes").
There, the administration, through brutal torture, created conditions in which
it was possible to survive only by paying the administration certain amounts
of money. In this example, we see the limit of marginalisation of an institution,
which is characterised by the creation of its own "financial system". Of course,
such a colony cannot be part of the carceral system; it contradicts its very

essence [30; 31].

Relationships in the Ukrainian penitentiary system are based on the alienation
of the administration and inmates, the lack of positive contact between them and
the prevalence of the "power-subordination” model. This model is not related to
future release, it is oriented towards "survival" during the serving of the sentence
and the general "philosophy of prison justice". This latter has in mind compulsory
suffering, humiliation and deprivation in order to undergo a cathartic purification
of what has been done. That is, it is retrospective work.

As for dynamic security, its basis, idea and methods, it is described as follows:
Prisons are only ever really governed with the consent of the prisoners governed
and the balance between order and disorder is a ‘continually re-negotiated state’.
This continual re-negotiation, dialogue and debate should very much be the state
of play in a typical prison TC, but there are arguments that it should be the
case more widely. To ignore this dynamic aspect of security in prison runs the
risk of a slide into psychological splitting and the creation of a division between
staff and prisoners with all the potential for the projection of irritation, hostility,
blame and at worst brutalization to generate within the divide created and for
dehumanization that splits readily promote to develop into conflict-ridden reality.

Democratic TCs in prison appear to be useful for a wide range of men, women
and young offenders who want to change their behaviour and understand what
makes them behave in the way they do and grasp the effect they in their turn
have had on others. These Communities also seem able to help some who enter
them cynically or without an idea of why they do so.
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Some of the recent success in TC work may lie in the efforts made to work with
all departments more closely: security, education, work and programmes, rather
than as an isolated regime delivered separately from the rest of the service [24].

As we can see, what is meant by dynamic security and what exists in Ukrainian
penitentiary institutions have significant differences.

Summarising the three selected directions of reforming the penitentiary system
of Ukraine, we can see that at the current moment they have all the signs of
utopia. There are a number of reasons for this.

First of all, why is it important to understand the fact that the penitentiary
system of Ukraine belongs to the "marginal"? Because knowing this fact will
help to understand the reasons why carceral-oriented reforms fail and do not
succeed. They cannot work in a system that lacks the fundamental prerequisites
for their existence.

Summarising the above, I come to the following conclusions:

1. In Ukrainian society in general and criminal justice in particular, there is an
enduring tradition that defines the convicted person as an outcast who must
suffer suffering and hardship for the deed (crime) he or she has committed. The
social and legal context in Ukraine quite recently contained such a concept as a
crime. It was perceived as the ultimate manifestation of disrespect for the existing
way of life and values and therefore implied the maximum level of condemnation
and maximum coercive measures against the perpetrator. This is probably one
of the reasons why imprisonment was (and still is) very widespread in Ukraine.
Attitudes towards convicts in Ukrainian society continue to be quite tense. As
a rule, those who find themselves in penal colonies are not seen or perceived as
people requiring help and support. Rather, they are perceived as villains who
need to be isolated from society for as long as possible and placed in the harshest
possible conditions. And harsh conditions are not seen as something additional.
That is, imprisonment itself is not seen as something painful. The painfulness
begins inside the institution and must include other sufferings for the criminal —
deprivation of comfort, hard labour, limited communication, etc. Such conditions
are seen in the public consciousness as justified.

In addition, the punitive charge of punishment, as mentioned above, is directed
to the past. It is, first of all, retribution for what has been committed.

As a result, we observe a conceptual "gap"” between carceral ideas and the context
that is dominant in Ukraine today. The carceral system is oriented towards the
creation of a "disciplined" subject. For it, a committed offence is the basis for
triggering the carceral mechanisms of the "ultimate" level, namely punishment.
However, it deals exclusively with the future. The committed offence remains in
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the past and the convicted person is included in a special process of integration
of the subject into society in a new status.

Obviously, the Ukrainian penitentiary system and carceral systems are practically
opposite.

2. The existing Ukrainian penitentiary system is very resistant. Perhaps this
resilience can be explained by the fact that the system was formed spontaneously,
in a "natural” way. The legal regulation of this system acquired the first signs
of systematicity only in the early 70s, when the Correctional Labour Code of
the Ukrainian SSR was adopted. But even this Code contained a very brief
and restrained regulation of relations on the execution of punishments. Largely
because the purpose to regulate these processes was not actually set.

This circumstance (persistence and spontaneity of the penitentiary system) is so
important because it has acquired high adaptive qualities, developed "immunity”
to various interventions on the part of society and reform efforts. The existing
penitentiary system is a win-win situation for everyone. It suits the convicts,
who just need to "sit" until the end of their sentence, survive and get out.
Convicts understand well the model of relations "boss — convict" existing in the
system. It is simple, accessible and logical, based on the social context. It suits
the staff because they are able to fulfil their "duty” to society by maintaining
an atmosphere of alienation, disenfranchisement and fear, and receive additional
benefits from the inmates themselves in the form of work, services and money. It
suits society because it corresponds to the social context of severe suffering for
the convict and, finally, it suits the state because it does not require significant
investments, but gives access to an easily manageable mass of people who can
be used for various purposes (cheap labour, connections with the underworld,
elections, "successful” law enforcement, etc.).

That is why no one seriously wants to reform this "ideal” model.

3. The penitentiary system in Ukraine is hermetically sealed. Even the significant
liberalisation that has taken place in recent years, which has resulted in the
availability of institutions for monitoring visits, has not had a significant positive
impact on the system'. The penitentiary system of Ukraine has a strong immunity
to intrusion by society, and is able to cope with this intrusion and react to it,
preserving all its qualities. In turn, society is not interested in the penitentiary
system, does not perceive it as an integral part of society, which can give positive
! Probably, we can even state the opposite effect — the system has become "manually managed". If

problems, conflicts and violations are identified, they are eliminated point by point, locally, under

the "patronage” of the GPSU leadership. As a result, the leadership acts as a "noble virtue", solving a

specific problem, while the system as a whole does not receive any impetus for change, retaining the
sign of closedness.
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results and impulses. There is no feedback between these two systems (the
penitentiary system and the system of civil society institutions).

It seems that the most problematic feature of the penitentiary system is the
latter. It indicates that the penal system in Ukraine does not imply a carceral
continuum at all. It does not create and does not seek to make a disciplined
subject. It plays the pathos role of a rigid purgatory.

4. In Ukraine, the penitentiary system is not included in the structure of social
institutions working with a specific purpose. Actually, clarification of the purpose
of the penitentiary system is one of the main conceptual, and in the future
absolutely practical questions. If the goal is to create a penitentiary system as
a unit of the general carceral system, it should mean structural reorganisation
not only of a number of other institutions, but also the formation of a social
context that would prepare and justify in the public consciousness the necessity
of such structural rearrangements. In this case, it is necessary to build strong
social institutions that will themselves regulate behaviour'. The alternative is
to continue to endeavour to improve the penitentiary system as an isolated one,
which is integrated exclusively into specialised institutions. In this case, the
effectiveness in terms of preventing recidivism will not be high, given the existing
persistent subcultural component.

What does this mean for reforms? Yes, that they will not happen in Ukraine
regardless of any technical, legal or financial efforts. They will be possible only
in case of structural changes in the society itself, when it takes a step towards
convicts and prisons, and the latter in turn take a step towards society. Or the
final definition of the penitentiary system as a "special” system, which is taken
out of the social "brackets".

Perhaps, in view of all of the above, the question that prison systems in different
States should retain their own particularities is not so idle.
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AHorais

Axmyanviicmo po6omu noss2ae 6 POIKPUMMI Cymi 6epXoGeHCmea NPasa 8 MiNcHapOOHOMY
nPasonopsioKy K QYHOAMEHMANLHOZO KOHUENMy ma HOPMAmueHozo ideany. B cmammi
BUCGIMAECHO OCHOBHI NOZIA0U HAYKOBUIE Ha npobiemy peanisauii eeprosencmea npasa
SIK HOPMAMUBHOZ0 NPUHUUNY DYHKUIOHYBAHHS MINCHAPOOHO-NPasosoi cucmemu. Memor
cmammi € po3KpUmms Cymi 6ePXOBeHCMEa NPAsd 8 1020 MiHHAPOOHO-NPABOBOMY NPOSLEI.
Y x00i docnidwcenns euxopucmano diarexmuunuii memoo Onst 6i0oOpaNcenst eBoN0Uil-
HOZ20 Xapaxmepy po3eUmKy NPUHUUNY 6EPXOBEHCMEA NPABA 8 MINHAPOOHOMY npasi. 3a
00NOM02010 POPMATLHO-HOPUOUUHOZO MeMOOY NPOAHATIZ08AHO CIMPYKMYPY Ma Xapakmep
MINCHAPOOHO-NPABOBUX HOPM, U0 CIMOCYIOMbCS BMIIECHHS BEPXOBEHCMBA NPABA 8 MINCHA-
podno-npasosy npaxmuxy. OuiHeHO CMan NPasosozo 3axpinieHHs. 6ePXOBEHCMEA NPALA
8 YHIBEPCANHUX MA PEeZIOHATHUX MIdCHaApoOHux npasonopsiokax. IIposedeno nopie-
HAHHS QOKMPUHATLHUX NPONO3ULil 3 Hadanns Oeiniyii eepxosencmea npasa 6 mixc-
HAPOOHO-NPABOBOMY KOHMEKCMI, Y3A2ANbHEHO NPAKMUYHI MA Meopemuuni npodiemu
il nepcnekmueu NOOAILUOZ0 NPOZPECUBHO20 POGUMKY MINCHAPOOH020 NPABA Y UbOMY
nanpsmky. Hazonoweno na numopanicmuunomy xapakmepi cyuachoi Hayku MidcHapooHozo
npasa CMOCOBHO 6EPXOBEHCMEA NPABA, (POPMYII0BAHHS 1020 Oeiniuii ma eusHaueHHs
1020 cmpykmypu. 3a pesyarvmamamie Q0CHOHEHHS 6KAZAHO HA CYMMEBT HeOOIKU Midc-
HAPOOHO-NPABOBOL cUCMEMU 6 ACNEKMI KOHKpemusayii npasosoi npupoou npunyuny eep-
X0BEHCMEA NPABA, A CAMe: HA NOTAMUSAUTIO U020 NPUHUUNY MA 11020 NOBEPXOBUTL PO3ZIA0
cyb’exkmamu MinHapoOHozo npasa.

KmouoBi cioBa: BepXOBEHCTBO I11paBa; MiKHAPOAHWI MPABOMOPANOK; AediHilis;
KOHKpeTHu3allisl.
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Abstract

Revealing the essence of the rule of law in international legal order as a fundamental
principle and legal ideal constitutes the relevance of this work. The article depicts the main
views of legal scientists towards the problem of implementation of the rule of law as a
normative principle of functioning of international legal system. The goal of the article is to
reveal the essence of the rule of law in its international legal form. The dialectical method
has been used throughout the research in order to outline the evolutionary character of rule
of law principle’s development in international law. With the use of formal legal method
the structure and character of international legal norms concerning the implementation
of the rule of law into the international legal practice have been analyzed. The state of
legal regulation of rule of law in universal and regional international legal orders has been
evaluated. The doctrinal propositions concerning rule of law definition in international
law context have been compared, practical and theoretical problems and prospects of
Jurther progressive development of international law in this sphere have been summarized.
The pluralistic nature of modern international legal science in relation to the rule of law,
Jormulation of its definition and defining its structure have been stressed. As a result of
the research, major drawbacks of international legal system in the aspect of rule of law
legal nature particularization have been pointed out, specifically the politicization of this
principle and the surface nature of its review by the subjects of international law.

Key words: rule of law; international legal order; definition; particularization.
Beryn

[TpuHIMIT BEpXOBEHCTBA ITPaBa B MiKHAPOJHOMY IPaBi MOCTAE YaCTillie sIK MPoo-
JieMa, aHiK 3aciO 11 BUPIIMIEHHs, OCKIIbKE B CYy4aCHOMY MiKHAPOIHOMY IPaBi,
He3Ba)KalOuM Ha IMi/IBUIEHU 1HTepec Mi>KHapOHOTO CIIIBTOBApPUCTBA /10 IHCTUTY-
IioHasTi3aIlil 1IbOTO MPUHITKITY SIK OCHOBM MHUPHOTO CITiBICHYBaHHSI i CIIiBPOOITHIM-
I[TBa 0T0 YIEHIB, He ICHYE €IMHOTO0 PO3YMIHHS, IO SBJISIE COO0I0 BEPXOBEHCTBO
IpaBa B Mis>KHAPO/HOMY IIpaBi.

[TpobemMoio cydacHOTO PO3yMiHHST BEPXOBEHCTBA TIpaBa sIK KEPIBHOTO MTPUHITUILY
Mi’KHapOIHO-TIPABOBOI CHCTEMU € HEBU3HAYEHICTh CIIOCOOY MOTO TIyMadeHHs SIK
cepejl BUCHUX-TEOPETHUKIB, TaK 1 cepe/l IOpUCTiB-MI>KHAPOIHUKIB, SKi TTOCUIAIOThCS
Ha HBOTO B MPAKTUYHIN AisgabHOCT. HarionambHe MOXOIKeHHS ITbOTO TTPUHITUAILY
MOPOJIPKYE MUTAHHS MIOJ0 TOTO, YU CJiJi PO3YMITH BEPXOBEHCTBO ITIpaBa B KOH-
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TEKCTI B3a€EMO/Iii Mi’KHAPOJIHOTO TIpaBa 3 HAIlIOHAJIbHUM Ta IIPUMATY TEPIIOro
HaJl OCTaHHIM, ab0 HaBIIAKK — PO3MEKOBYBATH BEPXOBEHCTBO MpaBa K KePiBHUN
MIPUHITKIIL, 1110 JIEKUTh B OCHOBI KOXKHOI 3 IPABOBUX CUCTEM OKPEMO i I10-Pi3HOMY
BU3HAYAETHCS, TIYMAUYNTHCS Ta 3aCTOCOBYETHCS CyO €KTaMU HAI[lOHAIHLHOTO Ta
MiKHapPOIHOTO TIpaBa 3aJe;KHO Bij iX HaramabHUX TOTPeED.

HuxuyenaBeneHuil aHasi3 1moJjoxKeHb MiKHApOIHO-IIPABOBUX HOPM Ta 1HIIMX
JIOTIOMIKHUX JIKepeJsl MiXKHAPOJITHOTO TIpaBa, a TaKOK CMHTE3 PO3YMiHHS BEpXO-
BEHCTBA TIpaBa 3 ypaxXyBaHHAM JyMOK CYYaCHUX HAyKOBIIIB MOKJIUKAHUHN JaTh
Bi/INIOBi/Ib Ha 3allMTaHHS: YMM € BEPXOBEHCTBO IIpaBa /IJIsl MiKHAPOJHOTO IIpa-
BOIIOPS/IKY 1 SIKMM YMHOM BOHO 3aCTOCOBYETBCS [IJIsI BUPIIIEHHS aKTyaJTbHUX
Mi’KHAaPOIHO-IIPABOBUX TIPOOIIEM ?

Marepiaim Ta MeTOAN

[Ipu HamucanHi cTaTTi 6yB BUKOPUCTAHWH KOMILTEKC 3aTa/IbHOHAYKOBUX, 3aTalb-
HOJIOTIYHUX Ta CIeliaJbHUX IOPUANYHUX MeTOMiB. /liaJleKTUUYHUN MeToJ /aB
3MOTY IpPEeJICTAaBUTU BEPXOBEHCTBO IpaBa K HOPMATUBHUI IPUHIIUI, 1[0 HPO-
WIIIOB JIeKiJIbKa eTalliB CTaHOBJIEHHS Ta PO3BUTKY. MeTo/u aHami3y Ta CUHTE3y
JIOTIOMOTJTH OIIIHUTU BEPXOBEHCTBO ITpaBa IK KOMIIJIEKCHUI TIPaBOBUH (peHOMEH,
SIKUI BMiIIly€e B cebe 0/1pa3y JeKiJibKa MpUHIUIB mpaBa. DopMaibHO-10pUInd-
HUM METOJI 1aB 3MOTY TTPOAHAJI3yBaTU Mi’KHAPOIHO-TTPABOBI HOPMH, SIKi MiCTSITh
3ra/IK1 1IPO BEPXOBEHCTBO IIpaBa Ta OI[IHUTHU OJHO3HAUYHICTDH iX 3MicTy. [cTopuy-
HU#T MeTo/l OYB BUKOPUCTAHUI JIJIsST PO3TJISILY BEPXOBEHCTBA MIPaBa 3 TOYKHU 30PY
JI0r0 poJii B IPOrPeCUBHOMY PO3BUTKY MIXKHAPO/HOTO IIPaBa 1 JIIOJCTBA B I[IJIOMY.

EMmipuunoio 6a3010 11 ZOCIIKEHHST BUCTYIIMIN aKTH MiKHAPOIHUX MIxKypPsi-
noBux opranizariiii, 3okpema Ctaryt OOH, 3BiTn Ienepasbnoro Cexperapss OOH
ta Pesomonii Pagu Besneku OOH. [lng aemoncTpariii peasisaiiii npuHIUILY
BEPXOBEHCTBA IIPaBa Ha PiBHI perioHajJbHUX MIKHAPOJAHUX OpraHisaliiil Ta iHTe-
rpamiifHuX yTBOPEHb OyJIM MPpoaHali30BaHi yCTaHOBYI 0rOBOpH €BPOIECHKOTO
Coroay, pimenns €Bponelicbkoro cyay 3 npas Jjoauuu, Cyay cripaBeJIMBOCTI
€sponeticbkoro Coioay.

PesysbraTii T2 0OrOBOpEHHS
oxmpunanvhe po3yminnsa 6epxo6eHcmea npasa 6 MiNcHapooOHoOMY Npaesi

[TpobiemMa BePXOBEHCTBA 3aKOHY, MEBHUX YCTAHOBJIEHUX Ta 3aralbHOBU3HAHIX
[paBUJI, HAJl CUJIOI0, CBABIJIAIM Ta CBOOOIOI0 PO3CY/Y pPo3polJisiiacst B HayIli
MI;KHApO/IHOTO TIpaBa MPOTATOM TpuBasioro vacy. [lurtanns icuyBanusa dheHomeny,
110 CTOITh BUIIE 3a IMO3UTUBHI IIPABOBI HOPMM, HacamIiepe/l BUIIE 32 3aCTOCY-
BaHHSI CUJIM YU TIOTPO3U CUJIOIO, nocijkyBanocd iie [yro Ipoitiem Ta #ioro
norepeHuKamMu 1 nocaiioBHuKaMu. Ak cayniHo 3aznavae sK. Hiliman, [portiit e
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y CBOIX paHHIX po6OTax CTBEPIKYBaB PO HEOOXIAHICTH MPUIMHUTH IPAKTUKY
3aCTOCYBAHHS CUJIN JIJIsT BUPIIIEHHS MiKHAPOJHUX CYTIepEYOK Ta HaJaTH TiepeBary
3araJIbHOBU3HAHUM TIPUHIIATIAM 3/I0POBOTO TJIY3/1y, CIIPABEJIMBOCTI Ta JIIOJCHKOI
mopadi [1, ¢c. 1108-1110]. Taxk, /K. Hifiman ciaymHo BKa3ye Ha BEPXOBEHCTBO
npasa 3a I'portiem sk ius gentium et naturae, 3acHoBaHe Ha BPOJKEHil 3/1aTHOCTI
IHIWBIZIIB /10 BiJJOKpeMJIEHHSI IHCTUHKTIB BiJl 3aTaJIbHOJIIOJICHKUX i/lealliB Ta ijiei
3/I0pPOBOTO TJIy3/y Ta momipkoBaHocTi [1, c. 1110].

3apo/i>KeHHs i/1el BepXOBEHCTBA IpaBa HaJl 3aKOHOM Y MIKHApOJHOMY IIpaBi
4acTo TMOB’A3YI0Th i3 (PeHOMEHOM MPUPOHOTO MPaBa, PO3KPUTUM [poiiieM y iioro
(ynnamenrtanphiii npaiti «IIpo npaso BiitHU 1 MUPY». 3AaTHICTD JIOJUHA MUC-
JINTU PalliOHAJIBHO, MTOEHAHA 3 TEOJOTIYHOIO JOKTPUHOIO, BUZHAUNIIA, HA JYMKY
I['porttist, i mpuposy 3000B’s13aHHSI CyBepeHa BpaXxOBYBaTH iHTepeCH HApPOIiB, IO
dhopMyIoTh c000I0 CBITOBE CIIIBTOBAPUCTBO. PO3/1i/Is1104M IOHATTS «IIpaBa» (JIaT.
ius) Ha: TIpaBO SIK CIPaBETMBICTD, MPABO K Cy0 €KTUBHE TPABO Ta TPABO SIK
o0’exTuBHMIT 3aKkoH, [poriii HarosoNIye Ha ifei, akTya bHIll i CHOTOAHI: OMPU
HasIBHICTh OCOOMCTHX TIPaB, CyBepPeH IAMOPSAAKOBYE CBOIO MisJIbHICTD 3araJbHIM
HOPMaM IIPUPOHOTO TIpaBa JJIs BpaxXyBaHHs iHTepeciB JojcTBa [2, c. 136—147].

CyuacHa MizKHapOJHO-TTPAaBOBA HayKa HEOJHO3HAUYHO CTaBUTHCS /IO TOTO, B AKil
came (opMi BEPXOBEHCTBO TpaBa Ma€ OYTH BTiJieHEe B MiKHApPOJAHOMY TIPaBO-
HOpsiZIKY. 3 OIHOTO GOKY, B apceHasli IOPUCTIB 3HAXOAWTHCS 3HAYHA HAIliOHAIb-
HO-TIPaBOBA TIPAKTHKA MOOYZIOBU KOHCTUTYIHITHOTO JIaJly Ha OCHOBI TIPUHIIUTIIB
BEPXOBEHCTBA TIpaBa Ta BEPXOBEHCTBA 3aKOHY. 3araJibHOBKMBAHUM, 30KPeEMa,
€ KpUTepiil mojaisy KOHIIENIlili BepXOBEHCTBA MpaBa 3aJie;KHO BiJl By3bKOI 4
MUPOKOI iHTeprpeTarii 3mMicTy 1boro mpuHIHITy. Haiibinbin BITMBOBOIO Ha
el MoMeHT Kjacudikamieo aediniliii BepXoBeHCTBa MpaBa € iX PO3MOALT Ha
opmasbhi Ta marepianbhi. Dopmanbhi gediHilii BepxoBeHCTBa TIpaBa 30cepe-
JUKYIOTHh yBary Ha XapaKTepHUCTHUKaX 3aKOHY, IO CIPUSIOTH HOTO e(heKTUBHOMY
BITPOBAJIKEHHIO Ta IOTPUMAHHIO 6e3 ypaxyBaHHsI I0TO 3MiCTOBHOTO HATIOBHEHHSI
Ta MOPAJbHO-€TUYHOTO, TYMaHITAPHOTIO Ta COIIaJIbHO-KYJBTYPHOIO 3HAYEHHS.
KiouoBuMu esleMeHTaMU BEPXOBEHCTBA TPaBa, 3TiJIHO 3 II€I0 TeOopi€lo, € Taki
BJIACTUBOCTI 3aKOHOAABCTBA: I1epeadadyBaHicTh, IyOIIYHICTh, 3PO3YMLIICTD, IIPO-
e[y pHa JIETITUMHICTD, BiIHOCHA CTabiIbHICTD, PIBHICTD TIepel 3aKOHOM, 3a60pOoHa
caBist. MakTHyHO, MOIIOHE PO3yMiHHS BEPXOBEHCTBA MPaBa 3BOUTH HOTO /10
iHTepIpeTalii TPUHIIUITY «BEPXOBEHCTBA 3aKoHY» [3, ¢. 95—109].

MartepiasbHi KOHIIETIII, y CBOIO Yepry, € MoeHaHHAM (hOPMaATbHUX XapaKTepuc-
THK 3aKOHY 3 BUMOTaMU /IO BKJIOYEHHS /10 1Or0 3MICTY JIIOJAMHOIIEHTPUCTCHKUX
HOJIOJKEHD Ta FapaHTiil OCHOBOIOJIOKHUX 1IpaB i ¢cBo6o moauau. Cepes moaioHnx
I0JIO’KEHb BapTO BiZIBHAYMTHU TaKi: MpaBo Ha CBOOO/Y CJIOBA i JYMKH, BipOCITOBI-
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JIaHHS, IPaBO Ha y4acTh Y JepPsKaBHUX CIIPaBax Ta 3BEPHEHHS i MeTullii, 3abopoHa
pacoBoi un 6yb-aKOI iHImoi hopMm arckpuminaiii Too |3, ¢. 110—117].

3Ba)kaouM Ha I1ie, MOIMYJISAPHOIO € i/iess HaKJIaJleHHd HallilOHAJbHO-IIPAaBOBOTO
PO3yMiHHSI BEPXOBEHCTBA 1IPaBa Ha MiKHAPO/HI BITHOCUHU. Y 3a3HAuYeHIN MMO3UIIi1
BapTO BKasaTH MepeBary: HasiBHICTh IMUPOKOI TEOPETHYHOT 6as3u J1a€ 3MOTY CITH-
paTucs Ha BjKe TOTOBI PO3pOOJIEHHST aBTOPUTETHUX HAYKOBIB 6€3 HeoOXiHOCTI
CTBOPEHHSI BJIACHOTO MOHATIMHO-KaTeropiaJibHOTO anapary. Ha a1yMKy npuxuiib-
HUKIB KOHIIEMIIii «eKCTepHaTi3allil> BepXOBEHCTBA MpaBa, HalOIIbII TIPOCTHM,
OJIHAK 1 HaibIIBIT MBUAKUM Ta MPSIMOJIHIHHUM CITOCOOOM TIOMYJIsIpU3allii
BEPXOBEHCTBA IpaBa Ta MOTO iMIIJIeMeHTallil B Mi>KHAPOJHO-TIPABOBY ILJIONUHY
€ 3BY)KEHHSI IOr0 PO3YMiHHS /10 MEBHOTO MiHIMaJIbHOTO CTaHIAPTY TOBEIIHKH,
SKUX MalOTh JAOTPUMYBATHCS BCi cy0’ekTH MikHapomHoro mpasa. MakTudHo,
noiibHe PO3yMiHHSI BEPXOBEHCTBA TIpaBa 3BOUTH HOTO 10 BEPXOBEHCTBA 3aKOHY,
OCKIJIbKM METOI0 BUCTYIIAE HE CTIJIbKU Y3TO/KEHHS 3MIiCTY Mi*KHAPO/[HO-TIPABOBOI
HOPMH, CKIJIbKY 3a0€e31eYeHHsI PIBHOCTI Cy6 €KTIB 1epe/i BCTAaHOBJIEHUMU JJIst HUX
3aKOHO/IABCTBOM, OJIHAKOBOCTI 1X TJIyMadeHHsI Ta 3actocyBaHHsA. Ha miaTpumky
1i€i izmei, 3okpema, Buctymae M. I[leipone, HaBojsun TpUKIAL €BPONEHCHKOTO
Coro3y sIK TTPaBOIOPSIZIKY, 3aCHOBAHOTO Ha COJIiZTapHOCTI /ep:kaB-uieHiB €C, Ta
3a3Hayvaioui, 1o cT. 2 /foroBopy npo €sporneiicbknii Co03 po3Me;KOBY€E BepXo-
BEHCTBO TpaBa K IinHicTh €C Bij yciX iHIMUX IIHHOCTEN, 30KpeMa JieMOKpaTii
i moBaru /10 mpaB JoauHu [4, ¢. 86—95].

3 iHmoro OOKyY, IPOTUBHUKN HaKJaJeHHs HalliOHAJIbHOTO MPAaBOPO3YMIHHS Ha
MI>KHAPO/IH1 MPaBOBIIHOCUHU ITIJIKOM CJIYIITHO BKa3yIOTh Ha MIPUHITATIOBI BiJIMiH-
HOCTI HalllOHAJIBHOI Ta MIKHAPOIHOI NMPaBOBMX cHCTeM, Oe3 BPaxXyBaHHS SKHX
BECTU JIMCKYCIIO MPO peasi3alliio BepXOBEHCTBA MpaBa Ta IMIJIeMEeHTAIlll aKTy-
QJIbHUX HAYKOBUX JIOCSTHEHb HeMOKJMBO. Tak, 30kpema, b. Tamanara Bkasye
Ha Te, 1[0 ABUIIle hparMeHTallii Mi’KHapOJHOTO IpaBa BHOCUTDH BJIACHI CYTTEBI
KOPEKTUBH, SIKi HeOOXiZHO BpaXOBYBaTH IIPU OI[HII CIIPOMOMKHOCTI MiKHAPOJI-
HOTO TIPABOIOPSIKY MOCATTH €IMHOTO Ta YHIBEPCAJIHHOTO BU3HAYEHHS BEPXO-
BEHCTBa MpaBa, sike OyJi0 O BM3HaHe BciMa cyb'€KTaMu MiKHApOIHOTO IpaBa.
BincyTHicTb y MiskHapoJJHOMY IIPaBi €IMHOI 1IEHTPAi30BaHOI Cy/I0BOI BT/l BKe
CTaHOBUTH CYTTEBY BiAMIHHICTH BijJi TOr0 CEPENOBUINA, B IKOMY PO3POOJISINCS
HasiBHI Ha CHOTO/HI IOpUANYHI AediHillii NPpUHIMITY BepXOBEHCTBA TpaBa [J,
c. 127-136]. BisbmeMo 3a mpukiajn kjaacuyHe (opMasibHe BU3HAUEHHSI BEPXO-
BEHCTBA MPaBa, BBe/leHe B ropucnpyaenitiio A. /laiici B 1885 p., sike ckagaeThest
3 TaKUX eJIEeMEHTIB:

1) abcooTHe JOMIHYBaHHSI IIPaBa Hajl PO3CYAOM. «AHIINII KePYIOThCS 3aKOHOM
i TiibkK 3akoHOM. JIoMHY MOsKe OyTH TIOKapaHO 3a MOPYIIEHHs 3aKOHY, ajle He
MosKe OyTH TTOKapaHo 3a Oyb-II0 iHIIe»;
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2) piBHICTb aOGCOIOTHO KOXKHOTO MEPEJ 3aKOHOM, BKITIOYAI0UN JeP;KaBHUX CITYK-
GOBIB Ta OYAb-IKUX IHIINX OCAA0BIIB. HenpumycTumicTs creriagibHux CyaiB
yi TpUOYHAIIIB, [0 BUJIYYAIOTh IX 3-11i/] IOPUCAMKIII 3araJbHIX CY/IiB;

3) BEPXOBEHCTBO MpaBa KOHCTATYE TOU (DaKT, IO KOHCTUTYIIISA Ta HOPMU, 3aKPi-
IJTeH] B Hill, € He JIKePeJioM, a Pe3yIbTaTOM iCHYBaHHS IIpaB 0Cib, BUTIyMadeHnX
i 3actocoBHux cynamu [6, c. 120—121].

Jliss B MisKHApPOZAHOMY IpaBi MPUHIIMIIB CyBEPEHHOI PIBHOCTI Ta HEOOXiAHOCTI
BUKOHYBaTH B3sTi Ha cebe MiKHapPOAHO-TIPaBOBI 3000B’13aHHS, B IIJIOMY, 103-
BOJISIE ONITUMICTUYHO OI[IHUTU BIIPOBA/KEHHS B MiXKHAPOJHUM MPABOMOPSIIOK
TAaKOTO eJIeMEHTY BEPXOBEHCTBA TIPaBa, sIK 3aKOHHiCTh. DaKTUUHO, 3aKOHHICTH
y MIKHApOJIHOMY IIpaBi BiKe iCHY€ y BUIVISIJI IMIIEpaTHUBHOTO IIPUHIMITY pacta
sund servanda. SIKI0 TOBOPUTH TIPO PiBHICTD TEPel 3aKOHOM, TO TTPUHITUTI CYyBe-
PEHHOI PiBHOCTI /lep:KaB JIEMOHCTPYE Ha NMPAKTUIll peasbHICTh BIPOBAKEHHS
HOPM Ta TPUHIIMIIIB, IO MOKYTh YHI(hIKOBAHO 3aCTOCOBYBATHUCS IO BCIiX CTOPIiH,
IO TIOTOAMJINCS Ha iX JIif0 10710 cebe.

JloriuHUM BUPILIEHHSIM O3HAYeHWX BHIIE IPobaIeM MOIJI0 O cTaTh 3BEPHEHHS
JI0 aJbTePHATUBHUX HAYKOBUX IMO3UIIIN IIOJ0 BEPXOBEHCTBA MMpaBa B MiKHa-
ponnomy mpaBi. Tak, Ha gymky M. Kanerake, Mi’kHapo/iHe BEPXOBEHCTBO ITpaBa
HOTPIOHO PO3IJAAAATA He 3 TOUKU 30PY 1€PapXidyHOCTI Ta IeHTPaIi30BaHOCTI,
a B aclleKTax NeBHUX KOH(Irypariiii ropu3oHTaIbHUX Bi[HOCUHU MiXK Jlep;KaBaMu
Ta BEPTUKAJbHUX BIJIHOCUHU MiK MI’KHAPOJ[HUMM OpraHi3allissMu Ta iHAWBIaMu
[7, c. 272-274]. K. Topobelib, y CBOIO 4epry, CTBEPXKYE, IO MiXKHAPOIHE BEPXO-
BEHCTBO I1PaBa, a TOYHillle HEMOKJIUBICTb OCSATHEHHS OT0 CYyTi, TOMUJIKOBO T10SC-
HIOETHCA NMPUMITUBHICTIO MI’KHApOJHOTO IIpaBa gK IPAaBOBOI CUCTEMU, TOMAL K
OCHOBHOIO ITOMUJIKOIO aBTOPIB, SIKI HAMAraloTbCs MOSCHUMU MIKHAPOJHE BEPXO-
BEHCTBO IIpaBa yepes HallloHaJIbHO-IIPABOBI KpUTEPIi, € cripoba PO3IJISAaTH MixK-
Hapo/[He BEPXOBEHCTBO IIPaBa, ONePyI0YM KaTeropisiMu, XapaKTePHUMU BUKJIIOYHO
IS TIEHTPai30BaHNX HAIIOHAJIBHUX MPABOTOPsAKIB. [ToxiboHI hyHIaMeHTa bHI
BIIMIHHOCTI IBOX TPaBOBHUX CHCTEM O3HAYalOTh HIIO iHIIE, SIK HEOOXiTHICTH
BpaxyBaHHS gK (hopMaJibHUX, TaK 1 MaTepiaJbHUX CKJIAJOBUX BEPXOBEHCTBA
npaBa B MiKHapOJIHO-1paBoBoMy cepeaoBuiii. Cy6’eKTH MisKHApOIHOTO ITpaBa
MiIKOPSIOTHCST 1 OZIHOYACHO GEPYTh yYacTh Y CTBOPEHHI MiXKHAPOIHO-TIPABOBUX
HOPM, III0 TTOTPeOYE BiJl HUX He JINIIE JOTPUMAHHS (DOPMATBHIX BIMOT /10 3aKO-
HOJ/IaBCTBa, a 1 BpaXyBaHHs BJIACHUX MOJITUYHUX, MOPAJbHO-eTUYHUX ITPAarHeHb
Ta ryMaHicTHUHUX aMmOiItii [8, c. 244—245].

Onmnak mpobseMoio € Te, 110, Ha BiAMiHY BiJ HalliOHAJTHHUX TIPAaBOMOPSIIKIB,
y MiZKHapOAHOMY IIpaBi JIMie ayxKe oOMeKeHe KOJIO HOPM Ta IPUHINIINB Oe3-
YMOBHO ifOTh MO0 BCiX Horo cy6’extiB. OCHOBHOIO MEPEIIOHO0 JIJIST 3aCTOCY-
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BaHHS €JIMHOTO Y3TO/I)KEHOTO PO3yMiHHSI BEPXOBEHCTBA IpaBa /0 BCIX YJIEHIB
Mi’KHApOJHOTO CIIBTOBAPUCTBA € PO3UJIEHOBAHICTH i (hparMeHTapHICTh perio-
HAJIBHUX Ta JIOKAJIBHUX TIPABOTIOPSIZIKIB, YTBOPEHUX JE€PKaBaMU 3a/1J1sT CITIBPOOIT-
HUIITBA 1 B3a€EMO/II1 HA PI3HUX PIBHAX, Y TOMY YHCJI U 13 IPUBOJY 3aXUCTY IIpaB
JIFOJTMHY i OCHOBOTIOJIOKHUX CBOOO/. Byyun €anHO0 y CBOEMY POl YHIBEpCaib-
HOIO Mi’KHapOIHO-TIPaBOBOIO OpraHizaitie€to Ha ganuii momenT, OOH, x04 i Haymae
HpiopuTeT MOMIysgpu3allii BEpXOBEHCTBA IIPaBa, OJHAK MaE€ OOMeKeHi Baskel
BILIMBY Ha peajibHe 3abe3nedeHHs il mporo npuniumy. Tak, Mixuapoxuuii Cy
OOH, cynosuii opras, Ikl Mir 61 TIOTEHI[IITHO BUKOHYBATH HATJISA0BI (DYHKILT
B KOHTEKCTI JIOTPUMaHHS BEPXOBEHCTBA TpaBa, 0OMEKEHMIT y CBOIX isIX uepes
(bakyBTaTUBHICTD BIACHOI IOPUCANKILI. TaKuM YMHOM, TIOCTAE MUTAHHS €HOCTI
3acTOCYBaHHs OYy/b-KOI HOPMH, KPiM iMIIepaTHUBHOI, BpaXOBYI0U4l 0OMEKEHICTh
YHIBEPCATbHOTO THCTPYMEHTAPIIO I Y3TOMKEHHS K CaMOTO BU3HAUYEHHS Bep-
XOBEHCTBA TPaBa, TaK 1, BJACHE, TIePeJIiKY ImapaMeTpiB, SKUM MalOTh BiATIOBIIaTA
cy0’€KTH MIZKHAPOIHOTO ITPaBa, 100 BBAKATUCS TAKUM, 110 HOTO JOTPUMYIOTHCSI.

[Ile ofHUM KPUTHUYHO BaKJIUBUM Y I[bOMY KOHTEKCTI 3ayBasK€HHSIM € 0COOJIH-
BICTb MIKHAPO/{HO-IIPABOBOI CUCTEMH, gKa IIJIKOM 3MiHIO€ (popmat il NpuH-
IIUITYy BePXOBEHCTBA ITpaBa. MoBa iijie PO TOPU30HTAIBHUN XapaKTep B3a€MO/Iii
Mik cy0’eKTaMu MisKHapoAHOTO mpaBa. Sk caymrHo 3asHavae 1. Typa, icropuuni
1 MOJIITUYHI TepeilyMOBUA PO3BUTKY HaI[lOHAJIbHUX PABONOPSAKIB CYTTEBO Bijl-
PI3HAIOTHCS BiJl TOTO MHIJISAXY, 1110 TTPOUIIJIO MiKHAPOJHE MPaBO 3a Yac BJIACHOI
€BOJTIONTi1, OCKIJIBKU MiKHAPO/IHE TMPABO OYJIO TOKJIMKAHE BUPINIYBATH CYTTEBO
BiAMiHHUI Habip mpobseM Ta BUKIHUKIB [9, ¢. 42]. SIkuio HamioHasibHE MPaBoO
OyJ10 TIOKJIMKaHe OOMEKUTH CBABIJLISL BJIAAM, TIEPEl MIKHAPOJAHUM TIPABOM CTO-
iTh 30BCIM iHIIle 3aBIaHHSI — MIBUIATA KOHTPOJIb 32 aBTOHOMHUMU 32 CBOETO
CYTTIO CyO’€KTaMU Ta He JOIYCTUTH HAIMIPHOI CBOOOIN U AMCKpeILil, sika MOXKe
IIPU3BOJIUTH JI0 MACOBUX ITOPYIIIEHb Mi’>KHAPO/IHOIO 11paBa.

TakuM YMHOM, OCHOBHOIO IMEPEIIKO/00 IS TOTO, M06 chopMyBaTH €InHe
GayeHHsI BEPXOBEHCTBA TIpaBa CEPejl yCiX WIeHIB MiKHApPOIHOTO CIIiBTOBAPH-
CTBa, € #oro aroMicTruHicTh. KoskeH cy6 €KT MisKHAPOHOTO MpaBa J[00POBIIbHO
i camocTiiiHO BU3Haua€e Tepestik 3000B’13aHb, SKi BiH Ha cebe MoKIagae. 30Kpema,
SICKPaBUM TPUKJIAZOM IIBOTO € [iSJIbHICTh PerioHaJbHUX MiKIAEPKaBHUX YTBO-
peHb Ta MiKHApoAHMUX opraHizaiiii. €Bpomneiicbkuii Coio3, 3aBASUYIOUN CBOIN
VHIKaJIbHIN MisKHAPOHO-TIPABOBI TIPUPO/I, 6a3y€eThest Ha TOOPOBLILHOMY JIeJie-
TYBaHHI CyBEePEeHHUX TPaB MOTO WieHiB Ha KOPUCTh HA/THAIIOHATbHUX IHCTUTYIIIN
Ta MPUHIIMIIAX JOBIPU Ta COJIIApHOCTI MK HUMU. HesBakatoun Ha Te, TII0 TIPUH-
IIMII BEPXOBEHCTBA TIpaBa € CTaHAapPTOM /Il OaraThoX HalliOHAJBHUX TPABOBUX
CHUCTeM, BUKJIOYHE [IPaBO TJyMaueHHsI 1[bOTO NPUHIMILY, a TOYHIIIE I[IHHOCTI,
SIK BiH iMEHY€EThCs B ycTaHoBunX goroopax €C, zammmiae 3a coboio Cy crpa-
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BeqinBocTi €C. Y cBoemy pitienHi mono npueaHanus €C 1o KonBenilii mpo
3aXMCT MPaB JIIOIMHUA i OCHOBOMOJIOKHUX cB0O0 Cy/l 3a3HAYUB TIPO aBTOHOM-
HicTh TipaBoniopsiiky €C Ta HOpM, IPUHIIUIIIB T 1IHHOCTEH, 1110 PeryJIoI0Th HOTo
dyuxrionysanus [10]. YV moxibwiit cutyarii B6a4aeThCst HEOOXIAHICTD Y CIIiIb-
HOMY MalIaH4YMKY, aJoT ¥y paMKax sIKOTO HajlaB O 3MOTY Y3TOAWTH OGadeHHs
BEPXOBEHCTBA IIpaBa He Jiuille K BHYTPIIIHbOJAEPKAaBHOTO KOHCTUTYIIITHOTO
NPUHIAITY, & i SK METAIPUHIINITY, 0 aKyMYJIIO€ B co0i BOJIIO MiKHApPOIHOTO
CITIBTOBAPUCTBA JI0 BCTAHOBJIEHHST IJIOOAIHLHOTO MiZKHAPOAHOTO TIPABOMOPSIZIKY.
€IMHUM MOJKJINBHMM PIllIEHHAM Ii€l r106aabHoi mpobJieMu, Ha JaHUl MOMEHT,
BUCTYIAE POOOTA MIKHAPOAHUX MiKYPAOBUX OpraHizaiiiii.

Bepxogencmeo npasa 6 disanvHoCmi MINCHAPOOHUX Op2aHizayill

Haii6inpmux ycmixiB Ha HUBI yHi(iKaIlil Ta yHiBepcaizailii BepXOBEHCTBA MTpaBa
nocsrima Opranisanis O6’eqnannx Hariit. ITorentiiina cipoMoKHICTh 1Ti€l
opraHiszaitii cripusiTé yHiikallii Mi>KHapOHOTO PO3YMiHHSI BEPXOBEHCTBA MTpaBa
BusiBisgeTbes Bxke y Cratyti OOH, a came B c1. 103, ska mporoJiontye mpumar
30608 s13anHs mepex, OOH Haj Gyab-IKUM THIIUM MiZKHAPOIHUM 30008’ I3aHHIM
yneHa opranisarii [11]. Ha namy aymMKy, KOHCOTiIytoua CUIa I[bOTO MOJOKEHHS
CraryTy 1 € TUM iHCTpYMeHTOM, KUl peactasiage OOH gk equny MoxIuBY Ha
TerepiniHiii MOMEHT MiKHAPOIHY OpraHisaiiiio, 3/1aTHy e(heKTUBHO y3araJbHUTH
HEO/IHOPI/IHI Ta 130J1bOBaHI JIOKAJIbHI W perioHa/bHI MOIVISAAA HAa BEPXOBEHCTBO
IpaBa.

Jlerio po3vyapoBye € Te, 1o 3a moHas 30 pokiB aKTHBHOTO 0OTOBOPEHHST BEPXO-
BercTBa mpasa B pamkax OOH chopmyBasocst He Tak Bke I 6arato KOHKPETHUX
MPOTO3UITIH 110710 YHiI()iKOBAaHOTO BU3HAUEHHSI BEPXOBEHCTBA IpaBa Ta MOTO
eneMeHTiB. Busnauenns, Hajane [enepanbaum Cekperapem OOH Kodi Anna-
HoM B 2004 p., €, HalleBHO, HAMOIIbII KOHKPETHOIO Ta Y4iTKO ¢hOPMYIbOBAHOIO
crpoboio HagaTH MiKHApPOAHY AediHIIliI0 BEPXOBEHCTBY IMPaBa, siKa MoJisATaia
B TOMY, 1110 BEPXOBEHCTBO IIpaBa IPOINOHYBAJIOCS CIPUIMATH SK: <...NPUH-
IUII YIIPABJIiHHS, 3TIHO 3 SKUM yci 0COOHM, IHCTUTYIIT Ta ycTaHOBH, IyOJIidHi
1 MpUBaTHI, BKJIIOYAIOUN caMy Jleps;KaBY, HECYThb BiJIITOBIIAJbHICTD Tlepejl 3aK0-
HaMU, SIKi € MmyOIiuyHO TMPUITHATHME, 3aCTOCOBAaHUMHU Ha 3acajiaX PiBHOCTI Ta
BUTJIyMaueHi He3aJle;KHUMU CyZlaMu 1 SIKi BiJIIOBIAIOTh MIXKHAPOJHUM HOPMaM
1 cTaHzapTam 1pas JouHn». Cepell eJleMeHTIB IPUHITUITY B I[bOMY BU3HAY€HHI
BUOKPEMJIIOIOTHCS: BEPXOBEHCTBO 3aKOHY, PIBHICTD Tepe/l 3aKOHOM, TTi/I3BITHICTh
3aKOHY, T0OPOCOBICHE 3aCTOCYBAaHHS 3aKOHY, MOJIJ BJIajH, MPAaBO HA y4acTh
y IPUMHATTI pillleHb, IPaBOBA BU3HAUEHICTh, HEJIOMYIIIECHHS CBaBIJIIsA, MaTepi-
ajJibHa i Tporecyasbia mpo3opicth [12]. Ak 6aunmo, 1e BUSHAYEHHS TTOETHYE
gk (opmasibHi, TaK 1 MaTepiaJbHi CKJIaJ0Bi BepXoBeHcTBa npaBa. OpHaK Bak-
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JINBUM € TaKOX Te, 1[0 BOHO He Ma€ IJI00aJbHOI CIPSIMOBAHOCTI, a CKOpille, €
CBOEPITHUM 3BEPHEHHSM 1 3aKJIUKOM /10 ypsniB nep:xkaB — uiaenis OOH. Ile
NPUNYIEeHHs, B IIJIOMY, TiTBEP/IKYETHCS HANPSIMOM JIUCKYCIiHl, IO TaHYE
B OOH cporoani. Tak, Ko 3BepHYTH yBary Ha /1eb6aTu 3 MPUBOLY BEPXOBEH-
CTBa TIPaBa, gKi Ha PeryJspHiil ocHOBI TpoBoATHCS B opranax OOH, To MmoskHa
HOMITUTH 3HA4YHI TEPMIHOJIOTIYHI PO30IKHOCTI B KOMEHTAPAX IPEACTaBHUKIB
KOKHOI 3 jiep:kaB, 1Mo OepyTh y4acTh y AMCKycisgx. Jlumre ogHuM i3 6araThox
npukiaaais € gebaru B pamkax Paau Besnexu OOH 19 mororo 2014 p., mizx yac
SIKUX KOJKEH i3 TIPE/ICTaBHUKIB JIepsKaB BUCJIOBUB BJIacHe OaueHHsI BEPXOBEHCTBA
npaBa, sike He 36ira€ThCs aHi 3 MO3UISIMK IHIINX JAeJIeraTiB, aHi 3 MO3UINIE0
Ienepanbpuoro Cexperaps OOH. Hanpukmnaa npencraBHuK ABcTpasiii Ha3BaB
BEPXOBEHCTBO IIpaBa «CIEIiaJbHOI MOJITUYHOIO MIiCi€0», a TPeCTaBHUKU
Cnonyuenux IlltatiB Amepukn ta DpaHiiii CKOHIIEHTPYBaJIU CBOIO yBary Ha
BHYTPIIIHIX aclleKTaX BePXOBEHCTBa IIPaBa, 30KpeMa Ha IepexiJl[HOMY IIpaBo-
cyami y noctrongiktaux cycmisberBax [13]. I xoua i nurantst, 6e3yMOBHO, €
BaKJIMBUMU JIJIs1 3a0e31e4eHHsT MiKHAPOHOTO MUPY i Ge311eKu, BOHU He MalOTh
Ha MeTi CTBOPEHHST HOBOTO IJI06ATbHOTO TIPABOTIOPSI/IKY, PA/IIe, CIIPSIMOBaHI Ha
Y3TrO/PKeHHS HalllOHAJIbHUX MTPEeTeH31i.

HoBoro BUTKY HaJHAIIOHAJIBHOTO PO3BUTKY IIMM IPUHITUIIAM HaJaB ITPABOIIO-
psanok €C, akuii inTerpyBaB HarpaiioBanis Benerniancbkoi Kowmicii y Biacuy
MOJIeTh BEPXOBEHCTBA MpaBa, BigoOpakeHy B Komionike «HoBa cxema /7151 mocu-
JieHHs1 BepxoBeHcTBa npaBay» 2014 p. [14]. Biaminnicts Mixk migxogzamu Pann
€sporu Ta €C nossTa€E B TOMY, 1110 €Bportieiicbka KoMicis 3minHuIa Ta yTOUHMIA
HagBHUM TipaBi €C yHi(DiKOBaHM, IMITEPATUBHUI Ta HAHAITIOHAJBHUIN MeXaHi3M
HAIJISIIy 3a JIOTPUMAHHAM IIPUHITMITY BEPXOBEHCTBA TIpaBa Ta MPUTSATHEHHS J1ep-
’aB — wieHiB €C 10 BiZINOBIZIaJIbHOCTI 32 HOTO MOPYIIEHHS.

3HAaYHUMU MO’KHa Ha3BaTH focsiTHeHHs Paan €Bporn, B pamKax SKoi 3/1i1CHIOE
CBOIO [IISI/IBHICTD Ta MPOBOJAUTD JNOCTiKeHHsT €Bpolelicbka KOMicis 3a J1eMo-
KpaTiio 4yepe3 1paBo, BijiloMa Takok sk Beneriiicbka Kowmicig. Hagaioun Busna-
YeHHsI BEPXOBEHCTBY IpaBa, Beneliticbka Kowmicis minwia MisixoM eTajabHOTO
PO3KPUTTS CyTi IPUHIIUILY Yepe3 HOoro eJleMeHTH, HAaTOMICTh KOPOTKO XapaKTepu-
3YIOUM BEPXOBEHCTBO TIpaBa sIK TPUHITHI, 3TiHO 3 SIKUM: «yCci 0coOU Ta opranu
BJIAJTH, TTyOJTIYHI Ta MPUBATHI, MAIOTh KEPYBATUCS TTyOJIYHIMU, 3araJbHUMU Ta
TaKUMHU, IO MiJJIATAI0Th Cy/I0BOMY TeperJisiny, 3akoHamus» [15]. Oqnak «Yeksict
3 BEpXOBEHCTBa I1paBar, chopmoBanuii Benertiiicbkoo Komiciero B 2016 p., mae
CIIPAMYBAHHS caMme Ha HaIllOHAJIbHI ITPABOIOPS/IKU Ta 1X BIJIIIOBIIHICTD IIPUHIIN-
11aM 3aKOHHOCTI, IIPaBOBOI BU3HAYEHOCTI, HE3aJIe;KHOCTI Ta HeyIepe/PKeHOCT Cy/l-
JiB, 3a00POHN CBaBIJLISA, IOCTYITY JI0 TPABOCY/I/IS Ta TOBATK 10 TIpaB JiioauHn [16].
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BepxoBeHCTBO mTpaBa HEOJTHOPA30BO 3Ta/lyBaJIOCs 1 onMcyBaaocs: €BPOIeicbKUM
Cynowm 3 ipaB moauau(gami — €CILJI) gk mpuHIIL, 1O JIEKUTh B OCHOBI JTis1/Ib-
nocti Cyny, Pagu €Bponu Ta € inelinnm ctprskHeM KoHBeHILIT 1po 3aXUCT 1paB
JIIOJIMHHM i 0CHOBOMOJIOKHIX ¢BoOox 1950 p. ¥V crpasi Iozdep npomu Cnonyuenozo
Koponiecmsa 1975 p. y 1. 34 Cyn 3a3HauuB, 110 iMILJIEMEHTAIlis] IEBHUX CTaH/ap-
TiB TpaB JIIOJAWHU, 3aKPIIJIEHUX y 3arajbHill jeksapaitii mpas moaunu 1948 p.,
y TOMY YHCJIi CTAaHAAPTY JOCTYITY JI0 CIIPaBEIJIMBOTO CYLY, € POSIBOM Bipu YPSI/IiB
y BepxoBeHCTBO TipaBa [17]. Cxoi BUCIOBIIOBAHHS 3YCTPIYAIOTHCS 1 B THITUX
pimennsx €CILJI, 3okpema B 1. 50 cripaBu Amiop npomu @Dpanyii 3a3HadeHo,
10 TIPUHIIMIT BEPXOBEHCTBA TIPaBa € XapaKTepHUM i BCix ctaTedl KonBenrrii
[18]. Kpim nporo, y 1. 79 cnpasu Menoyn npomu Cnoayuenozo Kopoaiscmea,
. 45 cnpaBu Komynicmuunoi napmii Typevuunu ma inwux npomu Typeuuunu
ta 1. 39 cripaBu Binmepsepn npomu Hidepranodie €CILJI Bu3HaB BEpXOBEHCTBO
paBa YaCTMHOIO €BPOIENCHKOTO TTPABOIIOPSIIKY Ta HEOJHOPA30BO HATOJIONTYBAB
Ha HEBi/'EMHOCTI ITbOTO NMPUHITUITY B IEMOKPATUIHOMY CycHiabeTBi [19-21].

Pestomytoun ctaH cripaB y MizKHapOJTHOMY CITIBTOBAPUCTBI, BAAJIOIO 3/1a€ThCA ijiest
C. YecrepmaHa po3MesKyBaTH BEPXOBEHCTBO TIpaBa B OTO MizKHAPOIHOMY ITPO-
SBl HA TPU OKPEMUX THUIIHM: BEPXOBEHCTBO MiKHAPOIHOTO TMpaBa HaJl HAIIOHATh-
HUM, MI)KHApPO/IHE BEPXOBEHCTBO IMpaBa B KOHTEKCTI TOPU3OHTAIBHOI B3a€EMO/Iii
cy0’€KTIB MIsKHAPOIHOTO MpaBa Ta TJI00AJBHUI MTPABOMOPSIIOK, B TKOMY BEPXO-
BEHCTBO IIPaBa HAIIPSIMY PEryJIIo€ IPaBOBUIl cTaTyc iHAMBIAIB 6e3 HeoOXigHOCTI
nocepesHUIITBA cy0’eKTiB MikHapoaHOTO mpasa [22, ¢. 354]. Bepyun m0 yBaru
HasIBHY Ha CbOTO/IHI MIKHAPOJHY MPaKTUKY 3aCTOCYBAaHHS IIbOTO TPUHIIUITY,
MOKHa 3pOOMTH BUCHOBOK, 1[0 CYYaCHUM peasiisiM HaiibisibIie BifmoBigae apyre
BU3HAUYEHHS, SIKe TOJIATa€E B JIIaJOTOBIN MOJieJli B3aEMO/Ii1 /lep;KaB Ta MiKHAPO/I-
HUX Oprafizaiiii Mik co601o0 JIJIsi JOCSTHEHHST MiKHAaPOJAHOTO KOHCEHCYCY MO0
HEOOXiTHOCTI KOKHOI Iep/KaBi JOTPUMYBATHUCS TIEBHUX TTApaMeTPiB Ta KaTaIoTy
npas moanan. [1lo crocyerbes el r106ambHOTO TTPABOMOPSIIKY, 3aCHOBAHOTO
Ha BEPXOBEHCTBI IIpaBa, HAlOIMKYe 10 JOCATHEHHS MMOAIOHOTO ifeay Mifiiios
Esponeticbknii Coto3, cTaBmu (hakKTUYHO TEPIINM HaHAIIOHAJIBHUM YTBOPEH-
HSIM, 1110 TIPOTOJIONTYE BEPXOBEHCTBO IpaBa He JIUIIe SIK MOJITUYHUN OpPIEHTHUp,
a SIK IPUINIHO 00O0B’SIBKOBY HOPMY IpaBa, MOPYIIEHHs SIKOI TsITHE 32 cO00t0
peasibHy Bi/IIIOBIIATBbHICTD.

Bucnosku

Ha cporomni B HayIli MIKHAPOJHOTO IpaBa He ICHYE €IMHOI, Y3TOXKEHOI MOl
TJyMayeHHsI BePXOBEHCTBA IIpaBa B MiXKHAPOAHOMY IIPaBONOpsIKY. Bysbke po3y-
MiHHSI BEPXOBEHCTBa IIpaBa sIK IPUHIIMITY BEPXOBEHCTBA 3aKOHY i 000B’A3KY BCiX
cy0’€KTIB MiZKHAPOAHOTO TIpaBa JOTPUMYBATHCS B3SITUX Ha cebe MiKHAPOIHUX
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3000B’s13aHb He Bij0Opakae MOBHOIO MipoI0 OaraTorpaHHy MPUPOIY I[HOTO TPUH-
muty. Bopmnouyac He IPUIMHSIETHCS MOJEMIKA OO HEOOXIMHOCTI BKIIOYEHHS
OCHOBOIIOJIOKHUX TIpaB i ¢BOOOJ JIIOAMHKM B PAMKH IIOTO MPUHIIAITY. 3 OIHOTO
GOKY, B3SITTsI 32 OCHOBY PO3YMIiHHST BEDXOBEHCTBA MPaBa CyTO (hOPMATBHUX XapaK-
TEPUCTUK MIKHAPOHO-TIPABOBOI HOPMU CITPOIIYE 3aB/aHHS [JOCSTHEHHS KOH-
CEHCYCY MIK pisHOpiAHUME cyO’ekTamMu. 3 IHIIOr0 OOKY, T'YMaHiCTUYHUI BEKTOP
BEPXOBEHCTBA IPaBa € 3araTbHOBU3HAHUM, A CYTO MO3UTUBICTChKE TIyMayeHHS
[IbOTO TIPUHITUITY HE JIA€ 3MOTHU JOCATTU 1liJiell, TTPOTOJIOIIEHUX MiKHAPOJIHUM
CHIBTOBApUCTBOM I1icJisl /[pyroi ¢BiTOBOI BiliHU.

[IpakTuyHe 3acTOCyBaHHS BEPXOBEHCTBA IIpaBa B Mi’KHAPOHOMY ITIpaBi yCKJIa/I-
HeHe BUINleHaBeIeHO HEeBU3HAUYEHICTIO 1MOA0 1oro mediHilii, OpuandHOI
npupoan Ta cTpykTypu. Haitbisbim mommpenoo chepoio Horo 3acTOCyBaHHS
3aJIMNIAETHCS MUPOTBOPYA, TyMaHiTapHA Ta MPaBO3axvCHA MISJIbHICTh YHIBEp-
CaJIbHUX 1 PEriOHAIBHUX MI>KHAPOIHUX OpraHisalliil i3 mpruBeeHHs HalllOHATbHUX
3aKOHO/IAaBCTB Y BI/IMOBIIHICTh 3 MPUHIIUIIAMU 3aKOHHOCTI, PIBHOCTI, MTOBaru /10
1IpaB JIIOJMHU Ta 1HIIUX.

[mobanbHe MiXKHAPOAHE BEPXOBEHCTBO MpaBa 3aJUIIAETHCS JTOKTPUHATIHHOIO
KOHIIEIII€I0, /I BTLJIEHHS SIKOi B peajibHICTh HeOOXiHe He JIUIIe JOCATHEHHS
3rO/IM 3 TEOPETUYHUX IIMTaHb, a i mepedyoBa HAsSBHUX MeXaHi3MiB KooIepailii
cy0’eKTiB MiKHApOJHOTO MpaBa, 1Mo MOTpedyBaTuMe, IMepeayciM, BoJi caMUuX
cy0’€KTIB TIOKEPTBYBATH YaCTHHOIO BJIACHUX CYBEPEHHUX TIPaB JJISI OJHAKOBOI,
BCEOCSIIKHOI 1 e()eKTUBHOI IMIIJIEeMeHTallil 11bOro PUHIIUILY.
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Abstract

Ouwnership rights in the Indonesian legal system are included in the civil law discourse,
so property rights were also known as civil rights. However, motorized vehicles included
in the registered movable objects category that have a different legal status; civil legal
and administrative legal status are also attached because they must be registered. So,
there is a legal dualism between administrative ownership and factual/civil legal
ownership. Departing from these legal issues, this research aims to find a concrete form of
motorized vehicles legal status as registered movable objects through critical legal theory.
This research used normative research methods with a statutory approach. This research
finds that the legal status of motorized vehicles as registered movable objects gives rise
to legal uncertainty and injustice in the ownership rights recognition. Then, based on the
Jramework of justice critical legal theory, this dualism reflects the bias of the legal system
which tends to strengthen state dominance in regulating ownership of movable goods. This

! This research is part of the essence of a doctoral dissertation in legal science which departs from the
Indonesian Government’s Legal Policies That Cut off People’s Property Rights using personal funds
and supervised by three supervisors who are experts in the fields of international private law and
state administrative law.
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creates legal injustice for the lower middle class or rural communities. Therefore, there is
an absolute need for definite legal reform, protection of the rights of motor vehicle owners,
and transparency of information for upholding substantive justice.

Keywords: Justice; Dualism Law; Motorized Vehicles; Moving Objects.
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Anoranist

Y npasosiii cucmemi Indonesii npasa énracnocmi exaoueni 00 cepu uUsLILHOZO NPasd,
MOMY B0HU MAKOJNC 6I00Mi K yueiivHi npasa. O0nax MOMoPU308ai Mpancnopmii 3acoou
HaiexHcamv 00 Kamezopii 3apeecmposanuy PYXomMux 00 €Kmis, sSKki Maiomv HLUL npa-
B06UIL pecUM — 00HOUACHO K UUBLILHO-NPABOBULL, MAK i AOMIHICMPAMUEHO-NPABOCULL.
Taxum vunom, icnye npagosuil OYamism MidHe UUBLILHO-NPABOGOIO U aAOMiHicmpamus-
HO-NPasosoI0 eiackicmio. Bpaxosyiouu exasani npasosi numaniis, ue 00CAONCeHIHs MAE
Ha Memi 3HAUMU KOHKpemuy (Popmy npasosozo pexcumy MOmopU308anux mpancnopm-
HUX 3aC0016 AK 3aPeeCmposanux PYXoMux o6 eKmie 3a 00nomozoio Kpumuunoi npasosoi
meopii. Y upomy 00caioxcenni 6UKOPUCTIOBYBANUCS HOPMAMUBHT MemoOu 00CHIONCeHIs
3 HOpMaMUSHUM Ni0x000M. JJOCIIONCEHHA BUSBUN0, WO NPABOBULL PENCUM MOMOPU3OCANUX
MPAHCROPMHUX 3ACO0I6 K 3APCECTNPOBANUX PYXOMUX 00 €KMIE NOPOOINCYE NPABOBY HEeGU-
3HAUeHiCMY 1 HeCnPAsedIUsicmy Y U3HANNT Npag eracnocmi. Jlan, na ocHogi Kpumuunoi
npasoeoi meopii cnpasednueocmi, ueil Oyaniam 6i0o0paNcae ynepeoicenicmy npasosoi cuc-
memu, SKa Mae menoenyin 00 nocuilenis OOMIHYSANHs 0epICcasl 6 Pe2yioeanti npasa
eracrnocmi na pyxomi peui. Ile cmeopioe npasosy necnpaseosusicms Ois HUNCUO20 cepeo-
Hb020 KAACcY abo ciibcvkux zpomad. Tomy icnye abcomomua nompeba y neeuiil npasosii
pedopmi, 3axXUCTi NPas GLACHUKIE MPAHCIOPMHUX 30C00i6 ma npo3opocmi tHpopmauii
0151 3abesneuenns Cnpaseoiueocmi no cymi.
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KimouoBi cioBa: crpaBe/siUBICTD; MyasiCTUYHE IIPABO; MOTOPM30BaHi TPAHCHOPTHI
3aco0u; PyXoMi 00’€KTH.

Introduction

Property rights in the Indonesian legal system are included in civil law so
property rights are known as civil rights and are absolute. Absolute rights
provide direct power that can be defended against anyone [1]. In addition,
certain property rights are also followed by other legal provisions such as state
administrative law. According to van Apeldoorn, property rights are identical
to property rights that provide direct power over an object, direct power means
that there is a direct relationship between the entitled persons and the object [2].

Meanwhile, motor vehicle ownership rights follow the provisions of state
administrative law, based on Law Number 22 of 2009 concerning Traffic and
Road Transportation and Regulation of the Chief of the Republic of Indonesia
National Police Number 7 of 2021 concerning Registration and Identification of
Motor Vehicles. So that ownership rights must be proven through administration.
Because every motor vehicle must be registered before being operated on the
highway [3]. Motor vehicle registration is carried out by the Indonesian National
Police. Motor vehicle registration includes changes in ownership identity and
vehicle extension. Vehicle registration aims to orderly administration, control, or
supervision of motor vehicles operated and facilitate investigators of violations
or crimes [4].

Therefore, the government and the community must be aware of their respective
positions; the government has a position as a super power because it has the
authority to regulate the administration of ownership of objects that require an
administrative process or fulfillment of ownership data for the object through a
registration process [5]. While the public needs to be aware that the ownership
rights to registered movable objects such as motor vehicles, in the legal and
regulatory system in Indonesia there are legal provisions that must be carried
out, namely registering ownership of the vehicle so that there is certainty and
the right to legal protection of its ownership by fulfilling subsequent obligations
as a legal consequence of registration of the registered motor vehicle; including
paying tax obligations, accident fund contributions and imposing administrative
fees for registering the motor vehicle [6].

Literature Review

Ownership rights of movable objects such as motor vehicles are included in the
provisions of civil law, namely absolute. Because property law in the Indonesian
legal system is only found in civil law. Civil law has regulated how a person/legal
subject can be recognized as having ownership rights to an object. However, in
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the development of law as a basic foundation in realizing national development,
welfare and public security as a manifestation of the government in providing
legal certainty and protection, especially in the ownership of a registered movable
object such as a motor vehicle; the government is present to determine what
objects fall into the criteria that are taxed to their owners [7]. The only motor
vehicle that is easily transferred, in the discussion of civil law is included in the
type of movable objects. In the state administrative law concept, motor vehicles
are included in goods that must be registered as tax objects [8].

So that the causality between the government and the community in the motor
vehicle ownership policy has its own space in the Indonesian legal system,
namely, the government as the policy maker and authority in determining
motor vehicle ownership regulations and also has the right to receive reports
on motor vehicles, both as tax objects and ownership objects. Meanwhile, the
community has a position as a legal subject who is required to comply with
the legal provisions enforced through government policies; including paying
motor vehicle tax, reporting ownership status, paying registration fees, and
traffic accident contributions; in addition, the community has the right to
obtain certainty of legal protection for vehicle ownership and the freedom of
registered ownership rights [9].

However, in reality, there is still a dichotomy in understanding civil property
rights and the scope of state administrative law related to registered movable
objects such as motor vehicles, which has consequences for how to obtain
property rights and the loss of property rights to motor vehicles. So this
dichotomy needs to discuss the concept of motor vehicle ownership rights within
the scope of civil law and state administrative law; so that everything becomes
clear so that there is no dichotomy and violation of the provisions of the 1945
Constitution of the Republic of Indonesia relating to the state’s obligation to
protect the property of the Community such as motor vehicle ownership rights.

The following are several previous studies that have similarities with this study
and have been published, including research on Critical Analysis of Dualism of
Motor Vehicle Ownership Rights; This study examined the legal issues that arise
from differences in the regulation of motor vehicle ownership rights as movable
objects. This study used a critical legal perspective to show how applicable policies
can cause legal uncertainty for motor vehicle owners in ownership disputes
and fiduciary guarantees [10]; and research on Critical Studies on Motor Vehicle
Ouwnership Rights in the Perspective of Registered Movable Objects; This research
used a critical legal approach to analyze the consequences of dualism of motor
vehicle ownership rights in Indonesia. This study reveals that there is a discrepancy

ISSN 2414-990X. Problems of Legality. 2025. Issue 168 259



Ani M., Kycymadapa A., Xadisimina LU., & fleei A.LL.K. KpumuyHuti opuduyHuti 02/140...

between the legal regulations governing motor vehicle ownership rights and
practices in the field, which often results in injustice for vehicle owners [11]. Then
the research on Legal Certainty of Motor Vehicle Ownership as Movable Objects
focuses on legal uncertainty due to different regulations regarding the legal status
of motor vehicles as registered movable objects. With an analysis of jurisprudence
and regulations, this study proposed legal reforms to align the function of
vehicle registration and the legal status of recognized ownership rights [12].

Materials and Methods

This research is a normative research method; namely legal research conducted
by examining library materials (such as laws and other legal references) that
is called Library Law research [13]. In using this type of research, the author
intends to find out, analyze, and explain the rights of motor vehicles as registered
movable objects from the perspective of legal dualism, namely Civil Law and
State Administrative Law. This research used a legislative approach because the
main study material was the legislation on property rights, motor vehicles as
registered movable objects, as well as related legislation and other references on
the explanation of rights and objects.

Results and Discussions
Dualism of Legal Status of Motor Vehicles in Critical Legal Perspective

Legally, motor vehicles are classified as movable objects in the Civil Code. In
these provisions, movable objects can be moved without damaging their physical
structure, such as cars and motorbikes. However, motor vehicles are required to
be registered as regulated in Law No. 22 of 2009 concerning Traffic and Road
Transportation. This aims to provide legal certainty of ownership and avoid
possible conflicts.

The basic argument within the framework of critical legal theory is that law is
not only understood as a set of formal rules, but also as a social product formed
by the dynamics of power, interests, and social relations in society. Critical legal
theory sees law as an instrument that is not neutral but rather tends to favor
certain interests. This perspective helps to understand why the dualism of the
legal status of motor vehicles as registered movable objects occurs. In theory, in
the Civil Code, motor vehicles are classified as movable objects which provide
flexibility in the transfer of ownership rights. However, special regulations
regarding motor vehicle registration regulated in Law No. 22 of 2009 introduced
the concept of registered movable objects, where recognition of ownership rights
is not sufficient based on physical control alone, but must also be supported by
evidence of official registration. This approach shows the strong influence of
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state power in regulating motor vehicle ownership; Based on Article 64 of Law
no. 22 of 2009, Shows that there is special treatment for motorized vehicles that
is different from other moving objects [14].

Critical legal theory argues that this dualism of legal status reflects the state’s
interest in controlling and supervising motorized vehicle movement, especially
in terms of taxation, security, and public administration. The application of the
registered movable property concept indicates that the law was created not
only to provide protection for the owner but also to meet the needs of state
supervision and control over movable assets [15]. Dualism in the recognition
of property rights refers to two bases for recognizing ownership; namely
administrative and factual ownership. Administrative ownership is based on
official documents such as a legal ownership certificate. Meanwhile, factual
ownership is based on physical control and legal transactions by the owner
of the goods. The implications of dualism in recognizing property rights pose
challenges in creating legal justice [16]. In critical legal theory, injustice occurs
not only when legal rules are violated, but also when legal rules are designed
to maintain existing power structures. The dualism of the legal status of motor
vehicles places an administrative burden on the owner to obtain legal recognition
of his property rights [17].

Implications of Legal Dualism on the Recognition of Property Rights and
Legal Justice

Satjipto Rahardjo in critical legal theory emphasizes the importance of
substantive justice rather than procedural justice. In the dualism context of
recognizing property rights, procedural justice often only recognizes the party
with administrative documents as the legal owner, without considering factual
evidence that can show who has the right to the goods. As a result, many people
experience injustice when their property rights are ignored simply because they
do not have official documents [18].

Rahardjo stated that rigid administrative law tends to be a tool to perpetuate
power and eliminate individual rights that are not accommodated in the formal
system. Because parties with influence, either in the form of economic power
or access to power networks, can better control administrative documents and
protect their interests in recognizing property rights. This dualism creates
injustice for people unable to access the administrative system effectively. The
legal system that emphasizes administrative evidence often ignores the social
reality where transactions or possession of goods are carried out legally by certain
individuals. This shows the dominance of those with access to the administrative
system over those with factual ownership [19].
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Lengthy and complicated registration procedures often put vehicle owners,
especially those who are less familiar with the law or have less access to
administrative services, in a weak position. People who are unable to properly
take care of the registration administration can lose their ownership rights even
though they have controlled the vehicle. This is contrary to the principle of
substantive justice which should ensure that the law protects the interests of
all parties, especially vulnerable parties [20]. From a critical legal perspective,
these complex administrative provisions indicate a bias in the legal system
that prioritizes the state administration’s interests over the individual owner’s
interests. This leads to inequalities in legal justice access, where only those who
can meet the complex administrative requirements receive legal protection [17].
The main implication of this dual status is the uncertainty in the ownership
rights recognition which often creates legal conflicts. Motor vehicle registration
is not only physical evidence of ownership but also a tool of state control and
supervision of the ownership transfer. For example, the ownership transfer is
legally valid if recorded in the official registration. This raises a problem when
the vehicle sale and purchase transaction is carried out informally without
any changes in the registration records [20]. Here are some things that the
government and society must face as a consequence of the legal dualism of motor
vehicles as registered movable objects:

1. Differences in Ownership Proof Standards

In civil law, proof of ownership is in the form of an agreement or proof of
purchase, while in administrative law, proof of legal ownership must be recorded
in official documents such as the BPKB (Motor Vehicle Ownership Certificate)
and STNK (Vehicle Registration Certificate). This difference can cause a dispute
where one party claims the vehicle based on civil evidence, while the other party
holds on to administrative evidence. This dualism has the potential to harm
parties who have a civil basis but have not completed the administrative aspects
so that they lose their rights in administrative law.

2. Obstacles in the Law Enforcement Process

In many cases, this dualism hinders the law enforcement process, especially in
disputes or vehicle confiscation cases. Administrative law often stipulates that
legal ownership is only recognized if the vehicle is registered in the name of
the current owner, while civil law claims ownership rights based on evidence of
transactions or ownership without the need for registration. This complicates
the legal process and can cause delays in decision-making by judicial institutions.

3. Have Potential for Abuse and Fraud
Having two different systems has the potential to increase abuse or fraud. Some
parties may take advantage of this to avoid certain legal processes, for example
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by deliberately not changing the name to avoid taxes or other responsibilities.
This can be detrimental to the state and society. The state will lose revenue from
this sector and society has the potential for vehicle ownership fraud.

4. Inhibiting Digital Innovation and Integrated Systems

In the digital era, many countries are trying to develop a more efficient and
integrated vehicle ownership recording system. However, this dualism hinders
the process, especially when there is a need to combine civil and administrative
systems into an interconnected digital platform. This dualism creates additional
complexity in creating a system capable of harmonizing two different legal
frameworks.

Motor Vehicles as Registered Movable Objects and the Influence of Power
Relations

According to Satjipto Rahardjo, law cannot be separated from the existing
power structure, and in this case, the administrative structure plays a role
as an instrument to maintain the status quo. Those who have administrative
system access, either through economic capacity or power networks, are in an
advantageous position than those in the lower social strata who do not have
access or knowledge of the motor vehicle administration process [21].

Critical legal theory emphasizes that law cannot be separated from power
relations in society. In the context of motor vehicle registration, the state has full
power to determine the legal status of a vehicle based on the registration system.
The state, through Law No. 22 of 2009, enforces recognition of ownership rights
only if the motor vehicle has been officially registered [22]. Here, the law acts as
a tool used by the state to control the ownership and movable assets movement
that have the potential to cause social order problems. This approach tends to
view society as an object of regulation that must be regulated and supervised
so that the administrative aspect is prioritized over the recognition of factual
ownership.

This power relationship is reflected in the fact that the transfer of vehicle
ownership rights will be valid if there is a change in the official registration
documents. The state has a monopoly in determining the recognition of
ownership through registration so that people who fail to meet administrative
requirements are deemed to have no legal rights. The critical legal perspective
views this condition as a form of domination that strengthens the state’s position
as the main controller, while vehicle owners become subjects who must obey
state administrative regulations [23].

Motor vehicles as registered movable objects are regulated by administrative
regulations that prioritize formal ownership based on registration documents
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[24]. This formal approach recognizes registration documents as the primary
evidence of legal ownership, without providing space to accommodate social
realities that may occur in society, such as de facto ownership [25]. From a
critical legal perspective, this emphasis on administrative formalities functions as
a tool of power wielded by administrative authorities to maintain their legitimacy
and control over vehicle ownership arrangements. This condition reflects the
existence of an imbalance of power between groups that have control over
the administrative system and those that only rely on factual ownership. This
inequality is further strengthened when the law relies only on administrative
documents as the basis for recognizing legal ownership. This shows that the
application of the law was not completely neutral, but was influenced by the
existing power structure.

Injustice in Transfer of Motor Vehicle Ownership Rights

Injustice in the transfer of motor vehicle ownership rights often occurs due
to an imbalance in the application of administrative and substantive legal
aspects. Transfer of motor vehicle ownership rights in Indonesia is regulated
by various laws, such as Law Number 22 of 2009 concerning Traffic and Road
Transportation and Regulation of the Chief of the Republic of Indonesia National
Police Number 7 of 2021 concerning Registration and Identification of Motor
Vehicles. Even though this regulation has been established to create legal clarity,
in practice it still gives rise to various injustices for certain parties [16]:

First, the injustice in the process of changing the name of a motor vehicle,
where the burden of responsibility is often placed entirely on the new buyer.
This creates injustice, especially when the buyer does not immediately change
the name so that formal ownership of the vehicle remains in the name of the
previous owner. According to Abdul Rauf, an administrative law expert, this
condition raises legal problems when there is a dispute or violation of the law
regarding the vehicle. The previous owner was often disadvantaged because he
was considered to be administratively responsible, even though the vehicle was
no longer under his control.

Second, according to Marzuki, injustice also occurs when legal certainty is only
seen from administrative documents. In many cases, the courts only recognize
the party who has formal proof of ownership without considering the facts that
occurred. Marzuki emphasized that this shows the weak implementation of
substantive justice which focuses on factual justice, namely who actually controls
and physically owns the vehicle.

Third, this injustice can also be exacerbated by the existence of underhand
buying and selling practices that are not recorded in the official registration
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system. This phenomenon is common in society, due to complex administrative
procedures and quite high name change fees. According to Ardiansyah, a civil
law academic, the lack of protection for buyers in good faith in underhand
transactions creates legal uncertainty. Buyers who are unaware of administrative
defects in a vehicle often lose their ownership rights after another party files a
lawsuit based on valid ownership documents.

Fourth, in Critical Law according to Satjipto Rahardjo, administrative law
is often trapped in formalities and tends to ignore the substance of justice.
He emphasized that the law should be more responsive to the dynamic social
conditions of society, and not only rely on formal administrative evidence. This
indicates the need for improvements to legal policies related to the transfer
of motor vehicle ownership rights to prioritize substantive justice rather than
merely formal legitimacy.

Transfer of motor vehicle ownership rights that depend on the registration
system creates a gap in the recognition of ownership rights. In practice, people
often conduct vehicle buying and selling transactions informally without paying
attention to administrative procedures. As a result, buyers who do not make
changes to ownership in the registration system can lose their legal rights if a
dispute occurs; Article 509-510 of the Civil Code states that movable objects
are objects that can be moved or changed places, either by themselves or by
humans. Motorized vehicles fall into this category, which is explained further in
the discussion of movable property law [26].

Critical legal theory identifies this problem as a form of structural injustice,
where legal rules are designed to favor those with access to information and
administrative services. Meanwhile, people who are less knowledgeable about the
law or do not have access to administrative services are often disadvantaged. In
cases of transfer of ownership, the law places the burden of proof on the party
not listed as the owner in the registration document. This indicates an injustice
in the distribution of the legal burden, where vulnerable parties have to bear the
consequences of administrative failures beyond their control [27].

The Need for Legal Reform Based on the Principle of Substantive Justice

In the legal context of registered movable property, such as motor vehicles,
there is a dualism in legal status which often creates uncertainty for the owner.
The legal status of motor vehicles is currently regulated through two important
documents, namely the Vehicle Registration Certificate (STNK) and the Motor
Vehicle Ownership Book (BPKB). These two documents do not always reflect
substantial ownership rights, thus potentially causing injustice in the legal
implementation [28]. The gap between the legal provisions of property in the

ISSN 2414-990X. Problems of Legality. 2025. Issue 168 265



Ani M., Kycymadapa A., Xadisimina LU., & fleei A.LL.K. KpumuyHuti opuduyHuti 02/140...

Civil Code and the special regulations regarding motor vehicle registration shows
a mismatch that can cause losses for vehicle owners. The law of property in the
Civil Code regulates the transfer of movable property in a simple manner, but the
regulation on motor vehicle registration stipulates more complex administrative
requirements [29].

From a critical legal perspective, legal reform is needed not only to align
regulations but also to ensure that the law functions to protect individual
interests fairly. Legal reforms related to motor vehicle registration must take-into
account the principle of substantive justice, namely the principle that emphasizes
the protection of individual rights that are vulnerable to the domination of
power. Simplification of administrative procedures, increasing access to legal
information, and recognition of property rights based on factual control are
important steps to achieve substantive justice in regulating motor vehicle
ownership. In addition, the state must strengthen the registration system which
is transparent and easily accessible to the public, so that individual rights can
be effectively protected [30].

Reform of registered movable property law is necessary to create a legal system
that complies with the principles of substantive justice. This principle emphasizes
that justice is not only seen from formal procedures, but also from how the
law provides a fair and equal impact for all parties. In the context of the law of
registered movable property in Indonesia, the system still raises various problems
related to substantive justice. First, the dualism of the legal status of registered
movable objects, such as motor vehicles, creates legal uncertainty. This occurs
because there are two forms of recognition of ownership, namely based on physical
ownership (possession) and administratively registered ownership. This situation
can result in ownership disputes, especially in cases where physical ownership does
not match administrative data. For example, when someone legally buys a motor
vehicle but has not yet processed the name change, legally and administratively
the ownership is still recognized in the name of the previous owner [31].

Second, in various dispute cases, courts often only refer to formal evidence,
namely administrative ownership documents, without considering other evidence
that shows the transactions and intentions of the parties. This is contrary to the
principle of substantive justice which emphasizes real justice (substantive fairness),
not just procedural justice (procedural fairness). Therefore, legal reform is needed
that can integrate substantive and procedural aspects in a balanced way, so that
the decisions taken truly reflect substantial justice for all parties [32].

Third, there is a need for clear regulations regarding legal protection for buyers
in good faith. In many cases, buyers who were unaware of the existence of
administrative defects in movable property often lost their ownership rights
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after the court recognized the administrative owner as the legitimate party. The
concept of substantive justice demands that buyers who act in good faith receive
better protection from the legal side. Therefore, legal reform needs to clarify
the legal position of buyers who act in good faith and provide a fair dispute
resolution mechanism for all parties [33]. Thus, the reform of registered movable
property law must consider the principle of substantive justice to overcome legal
uncertainty, protect parties in good faith, and ensure equal justice for all parties.
These steps are expected to create a fair and more responsive legal system to
change social and economic dynamics.

Conclusion

This study concludes that the dualism of the legal status of motor vehicles
as registered movable objects creates legal uncertainty and injustice in the
recognition of property rights. Within the framework of critical legal theory,
this dualism reflects the existence of a bias in the legal system which tends to
strengthen state dominance in regulating ownership of movable assets. This has
the potential to cause legal injustice, especially for parties who have less access
to administrative services. To create legal justice, reforms are needed that not
only harmonize regulations but also ensure equal protection for all motor vehicle
owners. Such reforms should focus on simplifying administrative procedures,
improving access to information, and recognizing property rights based on the
principles of substantive justice.
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