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KAimaTuuHi 3aKOHOGaBCTBO i NPaBOBIgHOCUHU:
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B KOHTEKCTi 3a0e3neueHHs HauioHaAbHOI 6e3neku
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Anoranis

Cmammio npucesuero HayKkoso-meopemuuHoMy anHali3y cyuacroi napaduzmu po3sumxy
HAUIOHAILI020 KIIMAMUYHOZ0 3AKOHOOABCMBA 1 NPABOGIOHOCUI 8 YMOBAX EBPONCi3auii.
IIpedomem docrioncenis cmanosumo aHALI3 MINCHAPOOHO-NPABOBUX HOPM, HAUIOHALL-
1020 3axkonodascmea i cyoosoi npaxmuxu 6 acnexmi adanmauii 0o smin xiimamy. Mema
docridocerns nonsizae 6 yceOiuHoMy, KOMNICKCHOMY GUGYEeHHT 1l AHANI3L NPUNUCIE HOP-
MAMUBHO-NPABOGUX AKMIE 13 NOUUTH (DOPMYCAHHS KIIMAMUUHUX NPACOCIOHOCUN Y KO-
mexcmi 3abesneuenns nayionarvnoi 6esnexu. Obpana mema 00YMOGULG NOCMAHOBKY 1L
BUPIULEHHS. MAKUX 3a80aHb, SK: A) PO32IS0 MeoPemuK0-memoooi0ziuHux 3acad SUHUK-
HeHHS T CIAHOGLEHHS KIIMAMUUHUX NPABOGIOHOCUI; §) QOCTIONCEHH CYUACHUX NOLONCCHD
eK0JI020-NPABOBOT QOKMpUHU 3 02150y Ha HeoOXionicmb adanmayii 00 3min Kiimamy;
8) OKpecients Wisixie YyOOCKOHAIeHIs 1 NOOAILUOT CUCTREMAMUSAUTT HAULOHAILHOZO0 K-
MAmuui0z0 3aK0H00ABCMEA 8 YMOBAX €6pOiHMezpayii ma 3abe3neuenis. Cmaiozo pos-
eumiy. Memodonoziuny ocrnogy 00CAIONCeHHSA CIMAHOBTAMD 3A2AIGHOHAYKOBT T CReUiaibHi
MemoOu NISHAHHS NPABOBUX ABULY: JIANEKMUYHUILL, ICMOPUKO-NPABOBULL, (POPMATLHO-T0-
2IMHULL, CUCTEMHO-CIMPYKMYPHUT, MEOPEmMUK0-npoZHOCMUYHUL, NOPIGHAILHO-NPACOSUIL,
opmanvHo-10puduUHULl, MAYMAUEHHI NPABOBUX HOPM, NPABOBOZO MOOETIOBAHNHS MA iH.
Posznsinymo 0cobausocmi cCmano6ienist KIMAmudnux npasosionoCu, Ski micho noe a3ami
3 eKoNoZIUHUMU T 6E3NEKOBUMU NPABOGIOHOCUNAMU, NOPSO 13 EHEPLEMUUHUMIL, AZPAPHUMU
ma in. Jlogedeno, wo 601U NOCMYNOBO DOPMYIOMbC 1 BUOKPEMIIOIOMbCS 6 CAMOCTNITL-
HUTL MIJIC2ANY3€6ULL THCMUMYM SK eK0JI0214H020, eHep2emuun020, azpaphozo, npasa exo-
J02iunoi besneku, max i mixcHapoonozo i npasa €eponeiicvkozo Cor3y, sKuil, IMOGIPHO,
32000M NEPEMBOPUMBC HA CAMOCMITIHY 2a1Y3b NYOUH0Z0 NPAsa. AKYeHmosano yeazy
Ha momy, w0 po3pooKa U Peanisauis HauionarvHoi Kiimamuunoi nosimuxu (0cooauso
8 KOHMEeKCmi HOpMAMUEHO-NPAB06020 3a0e3NeUents) NoSHOK Mipo Mae i00Yeamucs na

© Iemovman A. 11., Anicimosa I'. B., 2023



Getman, A.P., & Anisimova, H.V. Climate Legislation and Legal Relations: Current State...

pynoamenmanvrux noroxcennsx Kimamuunoi noximuxu €sponeticoxozo Corw3sy. Posens-
HYmMOo numanis cyoos0zo 3axXucmy KIMAMUYHUX NPAs T00un il 10dcmea y pasi neeu-
KOHAHHSL NOTAMUKO-NPOZPAMHUX OOKYMEHMIB, HeOOMPUMAHHS MINCHAPOOHUX 30008 I3aH
Oepacasoro. Okpecieno npobremu w000 GlOWKOOYsamms KAIMAMUUHOL WKOOU i 6nauey
KIIMAMUYHUX 3MIH HA Mizpayiini npouecu (KiimMamuuna Mmiepauis). Apeymenmosaro,
WO CYUAcHa KIIMAMUUHA NOTIMUKA MAE 6UOYI0BYBATNUCS HA KPOCCEKMOPATOLHOMY DI6HI
3a0ns sabesnevenns s6epelcenis CMAaiOCmi exocucmem, Janouapmiozo i Giono2iunozo
pisHOManimms, NPUCKOPEHHsL Nepexody 00 CUCTNEeM eHepzo30ePeNceHts 3 HUSLKUM GMiC-
MOM BY21el10, SMEHULEHHS. 3ATEHCHOCIIE 610 BUKONHO20 NATUBA, NOWUPEHHS. GUKOPUCTIAHHS
6i0H06I06aNUX Odicepelt enepeil, Noinuens enepzoephexmusHoCmi, a MaxKoNc Ni0SUEHH
adanmauitiinozo nomenyiary nPUPoOOHUX pecypcie 00 KIIMAMUUHUX 3MIH.

KmouoBi cioBa: exosoriuna # KaiMaTMdHa Oe3IeKa; CMCTEMaTU3allid KIIMaTUIHOrO
3aKOHO/IaBCTBA; KJIIMaTUYHI I eKOJIOTiuHI MpaBa; OXOpPOHA 1 Bi/IHOBJIEHHS €KOCHCTeM;
30epeskeHHs JaHAma@THOro i 6i0JI0TiYHOro0 Pi3HOMAHITTS; €KOJIOro- Ta KJIIMaTo-IIpa-
BOBA IOJIITHKA; KJIIMaTUYHe IIPaBo.

Climate Legislation and Legal Relations:
Current State and Development Prospects
Within the National Security Framework

Anatolii P. Getman*
Yaroslav Mudryi National Law University,
Kharkiv, Ukraine
*e-mail: prof.getman@gmail.com
Hanna V. Anisimova
Yaroslav Mudryi National Law University,
Kharkiv, Ukraine

Abstract

The article is devoted to the scientific and theoretical analysis of the current paradigm of
development of national climate legislation and legal relations within the Europeanization
Jramework. The subject of the study is the analysis of international legal norms, national
legislation and judicial practice in the aspect of adaptation to climate change. The purpose
of the article is to provide a comprehensive, integrated study and analysis of the provisions
of legal acts from the standpoint of the formation of climate legal relations in the context of
ensuring national security. The chosen goal has led to the setting and solution of such tasks
as: a) consideration of the theoretical and methodological foundations of the emergence
and formation of climate legal relations; b) study of the current provisions of environmental
and legal doctrine with regard to the need for adaptation to climate change; c) outlining
the ways to improve and further systematize national climate legislation in the context of
European integration and sustainable development. The methodological basis of the study
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is formed by general scientific and special methods of cognition of legal phenomena:
dialectical, historical and legal, formal and logical, systemic and structural, theoretical
and prognostic, comparative legal, formal and legal, interpretation of legal provisions,
legal modeling, etc. The author examines the peculiarities of the formation of climate
legal relations which are closely related to environmental and security legal relations,
along with energy, agricultural, etc. It is proved that they are gradually being formed and
distinguished into an independent interdisciplinary institution of environmental, energy,
agrarian, environmental security law, as well as international and EU law, which is likely to
become an independent branch of public law in the future. The article emphasizes that the
development and implementation of national climate policy (especially in the context of
regulatory and legal support) should be fully based on the fundamental provisions of the
EU climate policy. The author considers the issues of judicial protection of climate human
rights and humanity in case of non-fulfillment of policy and program documents and
non-compliance with international obligations by the State. The problems of compensation
for climate damage and the impact of climate change on migration processes (climate
migration) are outlined. It is argued that modern climate policy should be built on a cross-
sectoral level to ensure the preservation of ecosystems, landscape and biological diversity,
accelerate the transition to low-carbon energy saving systems, reduce dependence on fossil
Juels, expand the use of renewable energy sources, improve energy efficiency, and increase
the adaptive potential of natural resources to climate change.

Keywords: environmental and climate security; systematization of climate legislation;
climate and environmental rights; protection and restoration of ecosystems; conservation
of landscape and biological diversity; environmental and climate law policy; climate law.

Beryn

3araJbHOBU3HAHO, 1110 OJ[HI€I0 3 YMOB (DYHKITIOHYBaHHS 1 MPOrpecy KpaiHu €
CTBOPEHHST HAJiNHOI Ta /Mi€BOI HOPMATUBHO-TIPABOBOI 6a3u. 3 OTJsALy Ha Iie
MaEMO KOHCTaTyBaTH, IIO0 Ha Cy4aCHOMY eTalli PO3BUTKY HaIllOHAJIbHOTO 3aKO-
HO/IAaBCTBA OJIHUM 13 HABaKJIUBININX 3aB/IaHb BN i CYCITIJIbCTBA BBAXKAETHCS
BU3HAUEHHS 1 3aKPillJIeHHS MPABOBUX 3acaj/l KJAIMaTUYHUX BiJIHOCHUH, SIKI TICHO
IOB’sI3aHi 3 €KOJIOTIYHUMHM i OE3MEeKOBUMU IIPABOBIIHOCHMHAMM, TIOPS/ i3 eHep-
reTUYHUMHU, arpapHuMu Ta in. Harosocumo, 1o 3apa3 po3poOjieHHs HaI[ilOHA/Ib-
HOI KJIIMaTUYHOI MOJITUKKM (0COOIMBO B KOHTEKCTI i IOPUAMYHOIO CYIIPOBO.LY,
a caMe HOPMaTHBHO-TIPABOBOTO 3a0e3IeYeHHs ) MOBHOIO MipOI0 Ma€ BifOyBaTucst
Ha (yHJIAMEHTAJIbHUX MOJIOKEHHAX KJIIMATUYHOI MOJITUKN €BPOINENHChKOTO
Corozy (mani — €C). He3Baskatoun Ha MiJliTapHI BUKJIUKU 1 3aTPO3U, HASIBHICTh
3HAYHOI KiJILKOCTI 1pob6sieM y cdepi HalioHaabHOI Oesieku (HacaMmIiepes TaKiuM
il CKJIAJIOBUM, K €KOJIOTIYHA, pajialliiiHa, PO 0oBOIbYa, eHEPreTUuYHa TOIIO),
[0 3arOCTPUJINCS 3 MOYATKOM MOBHOMACIITAOHOTO BTOPTHEHHSI POCIHChKUX
OKYIaHTiB, YKpaiHa IOCIiZ0BHO JOTPUMYEThCI BCIiX MIKHAPOAHUX 3000B’s13aHb
II0/I0 CTBOPEHHS KJIIMAaTUYHO HEUTPaIbHOTO KOHTUHEHTY. Haiia kpaina nokiazgae
3YCHJIb 10 BUKOHAHHSI BJIaCHUX €BPOiHTerpariitHux 3000B’s13aHb IIOA0 ajlarTa-
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il 10 3MiHU KJIIMATy, 4iTKO, TIJITAaHOMIPHO U ITOKPOKOBO BIIPOBA/IXKYIOUN KJIiMa-
TUYHY Bi3il0 B yCi HalllOHAJIbHI CcTpaTerii coIliaJlbHO-eKOHOMIYHOTO PO3BUTKY i
porpaMu, ToOTO Y3TO/KYIOUM i OPIEHTYIOYKMCHh Ha BUMOTH Ilapusbkoi yroiu,
PO3YMIIOUM TIPU 1BOMY, 1110 1X BUKOHAHHSA € HAJICKJAJHUM 1 TPUBAJIUM IIPOIle-
coMm. HaBejieHe TOSICHIOETBCSI TUM, 1110 MPIOPUTETHUM 3aBJAHHSIM CbOTO/IEHHS
BU3HAUEHO PO3POOKY U YIIPOBAKEHHs CEKTOPaJbHOI iHTerpaiii KaiMaTudHuX
MOJIITUK, TIOCATHEHHS 1X Mi’KCEKTOPAJIbHOI Y3rO/[PKEHOCT] B yCiX rajays3sax yKpaiH-
CbKO1 €KOHOMIKY 3aBJISIKA TPUMHATTIO BIATIOBIIHUX CTPATETIYHUX AKTiB, CIIPSIMO-
BaHMX Ha 3abe3IeyeHHs TIPorpecy B ycix chepax eKOHOMIKH i KUTTEAISIbHOCTI
CYCITLJIBCTBA, OT3Ke, M HAJIAaHHS iM BiATOBIIHOI TTPaBOBOI (hOPMH (SIK-OT: JOKTPHUHA,
KOHIIETIIlisl, CTPATETIs Ta iH.), a B MAWOYTHHOMY (hPOPMYBAHHST KPOCCEKTOPATBHOI
KJIMATUYHOI MOJITUKHA 1 TPUUHATTS CIEIiaJIbHOTO 3aKOHY OO0 aJanTallii g0
3MiHu kjaimMary. OcTaHHE Ma€ CHPUSATH OlpalioBaHHI0 HalioHaabHOTO TIany
BiJIHOBJIEHHSI B TaJIy3i eKOJIOriYHOI 6e31eKu, IoOyA0BaHOIO Ha CUCTEMHOMY IIijl-
X0/l 10 iMTIIeMeHnTallii mpuHIuMiB €Bponeiicbkoro 3esenoro kypey (EU Green
Deal, nani — €3K).

3acyyroBye Ha yBary il HamaraHus pobodoi rpynu HaiioHaabHOI pagn 3 BiHOB-
JIeHHSI YKpaiHu Bijl HaCJIiKiB BilfHN cokycyBaTH miAroToBaeHnii npoekt [lnany
BIHOBJICHHSI YKpaiHM Ha iHTerpoBaHiil KJiMaTWUYHIi moJiTwil, 3anobiranui i
ajanTaiiii 10 3MiHU KJIiMaTy, eKoJioriuniil 6esmerti ta in. [1]. STk mokasye aHaui3
3MICTY JIOKyMeHTa, caMme eKoOe3MeKoBa CKJIa[oBa CTa€ TPEPOraTUBOIO B CEHCI Bi/I-
HOBJIEHHSI YMCTOTO I 3aXUIIEHOTO CEPEIOBUINA 1 3a0€3eUeHHsT CTAIOTO0 PO3BUTKY
B cuaxpoHisarii 3 €3K. Baxkaemo, 10 B JOBrocTPOKOBill MEPCIIEKTUBI BCe T
MO3HAYUTHCST Ha TIPABOTBOPYIN Ais/IbHOCTI ¥ cepi 3abe3neyeHHs IPOI0BOJIBYOI,
eHepreTyHol, 6i0J0riuyHOI Oe3IeKH TOIIIO.

[ToaHs MiABUILYIOTHCS €KOJOIIYHI PUBUKH, 30iIbIIYIOTHCA BUKUAM B aTMOC-
(bepy Byrsekucsoro Ta iHIINUX MAPHUKOBUX Ta3iB, 3pOCTAE PO3MIP IITKOIH, 3aB-
nanoi goBkijmo. OnHaK roJoBHE Te, 1[0 Ba’KKO CIHPOTHO3YBATH, HACKIJIBKHU
TSUDKKUME OYLyTh OCTATOUHI HACTIKY JIJIST TIPUPOAHUX €KOCUCTEM, Oi0IOTITHOTO i
JaHAmadTHOTO PIBHOMAHITTS, a OTKe, I eKOJIOTIYHOTO OJIaromoIyyust HaceJIeHHSI.
Bukmkae 3aHENOKOEHHST I TOi (haKT, 1110 BOEHHI il 3arocTpIooTh IpobieMy IJIo-
6aTbHOTO TIOTETUIIHHS Yepe3 Te, 10 HOBi HeGe3euHi YNHHUKH 3arPOKYIOTh CTaHy
KJIIMaTHaHOi Oe31eKu, MPUCKOPIOIOTh HOTO TIOTIpIIeHHs . 3a3HaueHe B MailOyT-
HBOMY MOJKE CTaTH KJOUOBUM (DAKTOPOM €KOJIOTIYHOI 200 KIIMAaTHYHOI Mirpartii.

He Mennt 3HauymmM 1 CKJIQIHUM € TTUTAHHS 11010 BIAIIKOAYBAaHHSA KJIIMaTUYHOI
HIKO/IM. BUXoas4n 3 1bOro, BOHO CTOITh Ha IMOPS/KY JIEHHOMY CBITOBOI CIIiJIb-
HOTH, a 1OTO BUPIIIIEHHSI BBAKAETHCA TEPIIOYEPTOBUM 3aBAaHHIM. Baskimsum,
Ha Hallle TepeKOHaHHS, CJIi/l BUSHATH 1 TOW (akT, 10 3arajbHy MiATPUMKY
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OTPUMAJIK IIPOIIO3ULII HAIIOL Jep:KaBu 3i cTBOperHs [7106anbHoI 11aThopMu 11
OIIHKK 30MTKIB KJIIMaTy i1 JOBKi/T0. BogHOYac Ha HalioHAIbHOMY PiBHI cepes
HanpsiMiB, 3akpimrenux y ITocranosi Kabinery Minictpis Ykpainu «Ilopsimok
BU3HAYEHHsI TITKO/M Ta 30UTKIB, 3aBIaHNX YKpaiHi BHACJIZIOK 30pOHHOI arpecii
Pociiicbkoi Depepartii» Big 20.03.2022 p. Ne 326 [2], He 3rajyeThcs MIKOJA,
3aBjlaHa KJIIMAaTUYHUM pecypcaM, He MiCTUTbCS TTPOIle/lypH il BUSHAUEHHS 1TOYU-
nHatoun 3 19 mororo 2014 p. 3BicHO, Ha TJIi TOTO, IO iICHYE 3arajbHe PO3YyMiHHS
HeOe3MeYHOCTI HACIIKIB MijTiTapHOTO BILIMBY He JIMINE /Ui YKpaiHu, a i s
Bciel €BpoTH, a TAKOXK TOTO, IO Tie Hece PUBHMKH sIK JIJIsI HAac, TaK i JJIst MailoyT-
HiX MOKOJIiHb uepe3 Hebe3mmeKy HAOIKEeHHsS rI00aTbHOI KIIMATHYHOI KPU3H,
BOAYAETHCS 32 JIOMIJIbHE HIBETIOBATH ITI0 TIPOTAJIITHY.

He MoskHAa OMUHYTH ¥ TOTO, 1110 OJTHUM 3 OCHOBHUX BHUCHOBKIB 3Be/ICHOTO 3BITY
AR6 3mina kmimaty 2023 MixypsimoBoi Tpynu eKCIepTiB 3 MUTaHb 3MIHU KJIi-
Mary, ormyOsikoBaHoro 1ie y 6epesti 2023 p., BUsHauYeHO HEOOXiIHICTh TINOOKHUX,
IBU/IKUX, & Y4aCOM 1 HeTalHUX, 1 CTaJNX CKOPOYEHb BUKHU/IIB TADHUKOBUX Tra3iB
yKe 1bOTO JIECATUIITTS B yCiX cekTopax [3].

Ot3xe, yCBIIOMITIOIOUN TT/IBUIIEHHS] KJIIMAaTUYHUX PU3UKIB YHACJIIOK BOEHHUX
i, HEMOKJIMBICTD IX PaH;KyBaHHS, JJIsi OTPUMaHHSI pe3yJbraTiB Bijl mependa-
YeHUX 3aXO/[iB IepeyciM BapTO BiIHAUTH JI€BUIA, a TOJOBHE, aJlallITOBAaHUI /10
peastiii cbOTO/IeHHS MPaBOBUII MeXaHi3M 3a0e3IeYeHHsT He JIMIEe €KOJIOTIYHOI,
a i1 kaimarnunoi 6esneku. I1le pas Haroaocumo, 110 BKasaHe HaOyBae HeaOUAKOI
Baru i Ma€ CTaTU HEBIIKJIAJHUM 3aB/IlaHHAM, OCKIJIbKH, K 3ayBasKyBaJIOCs BUIILE,
OCTATOYHI HACJIIKK JJISI IIPUPOAHUX €KOCUCTEM, JIaHAImadTHOro i 6i0JI0riYHOro
PI3HOMAHITTSI, €KOJIOTTYHOTO OJIATOTIONYTUST HACEJIEHHS BAKKO CIIPOTHO3YBATH, STK
1 HEMOKJTMBO «OCTAaTOYHO TTPOPAXyBaTU PO3MIP €KOJOTIYHOI MKOIU», OTPUMATH
«IIOBHY KapTUHY 30UTKIiB», 3aIO/iITHUX JOBKIJIIO, 3BAKAIOUN HA iX TPUBAJICThH
y yaci, MaciTabu, BILIMB Ha KJIiMaT Ta iH.

Orusan sirepatypu

HaykoBo-TeopeTruty 6a3y J0CIiKEHHST CTAHOBIJIN TPalli YKPATHChKUX BUEHMX,
[IpPeMETOM BUBYEHHS SIKUX 00PAaHO 3arajibHi IpoO/IeMy afarnTailii 10 3MiH KJIi-
MaTy, GopMyBaHHS €KOJIOTIYHOI Ta KJIIMaTUYHOI 1osliTuKY, a came: A. I1. lerbmana
[4—6], M. I. Bunsapcekoi [7], B. JI. Kauypinep [8], 3. Kozak [9], €. M. Komuti
[10], O. B. Jlozo [11], O. C. Menbnuxk [12], T. IO. Ilepru [13], B. I1. [Toany [14],
K. A. ITpoxopenko [15], . JI. @enoniok [16], I. B. fkosioka [17] Ta in. Kpim
TOro, ¥y Po6OTI BPaxOBYIOThCS JOCATHEHHS TPEACTaBHUKIB 3apyOiKHUX HAYKO-
Bux 1mkia, 3okpema N. Jones [18], J. L Reynolds [19], E. Fisher [20] J. Wenta,
J. McDonald & J. McGee [21], O. Ammann & A. Boussat [22], B. Mayer [23],
M. Bauer Pertille [24], A. Venn [25] Ta in.
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OpHak 3 OISy Ha Te, MO Mpaili AOCJAIAHUKIB OyIU I[iJIKOM MPUCBSIYEH] BUPI-
IIEHHIO BiIMOBIIHMX HAYKOBUX 3aB/laHb, ITMTAHHS aJlalTallii 10 3MiHN KJiMary i
(hopmyBaHHS /IEp;KABHOI KJIIMAaTUIHOI TIOJIITUKY B YMOBAaX BOEHHOTO I TIOBOEHHOTO
Bi/IHOBJICHHH, CTAHOBJICHHI KJIIMAaTUYHUX TMPABOBIITHOCUH, 3aXUCTY KJIIMAaTUYHUX
IIPaB PO3LJISIIAINCS TOOIYHO, OIIOCEPEAKOBAHO.

Meroro craTTi € BcebiuHe, KOMIIEKCHE BUBYEHHS il aHasi3 MiKHApOIHO-TIpa-
BOBUX HOPM, TTOJIOKEHDb HAIlIOHAJIBHOTO 3aKOHOJIAaBCTBA 3 MO3UIli (hOpMyBaHHS
KJIMaTUYHUX [IPABOBIIHOCHH y KOHTEKCTI 3a0e3MeueHHs HallilOHAJIbHOI Oe31eKn
11 €BpPOiHTErpaliiHuX MpoIeciB.

O6pana MeTa 3yMOBHJIa TIOCTAHOBKY 1 BUPIIIEHHsI TaKWX 3aBaHb, SIK: PO3TJISIT
TEOPEeTUKO-MeTO/I0JIOTTUHNX 3acajl (OpMyBaHHS KJIIMaTUYHUX MPaBOBIIHOCHH,
a TaKO3K JIOCJI/PKEHHS Cy4aCHUX TOJI0KeHb €KOJIOTO-1IPABOBOI JIOKTPUHU 3 OTJISITY
Ha HeoOXiAHICTh agarnTalii 10 3MiH KJIiMaTy, OKPEeCJIEeHHS IIJISAXIB YI0CKOHAIEHHST
i1 MOJAbINoI cUcTeMaTu3allii HalliOHAJTbHOTO KJAIMAaTUYHOTO 3aKOHOJIaBCTBA
B YMOBax €BpOiHTerpailii ta 3a6e31meyeHHst CTaJIoT0 PO3BUTKY.

Marepiaim Ta MeETOAU

MeTom0710TTYHY OCHOBY JIOCJII/IXKEHHSI CTAaHOBJATH 3araJbHOHAYKOBi U crierli-
QJIbHI METO/IM TI3HAHHS MPAaBOBUX SBUIL JiaJeKTUYHUMI, iCTOPUKO-TIPABOBUIA,
(opManbHO-JIOTIYHUI, CUCTEMHO-CTPYKTYPHUH, TEOPETUKO-TIPOTHOCTUYHU,
MOPiBHSIBHO-TIPABOBUT, (hOPMATBHO-IOPUANYHUH, TIyMaueHHs TPAaBOBUX HOPM,
MIPABOBOTO MOJIETIOBAHHS Ta iH. 3a OTIOMOTOI0 /I1aJIeKTUYHOTO METO/Y BUSIB-
JIEHO 3aKOHOMIPHOCTI (popMyBaHHS KJIIMAaTUYHUX MTPABOBITHOCUH, TOBEIEHO 1X
TICHU 3B’SI30K 13 €KOJOTIYHUMU TTPABOBITHOCHMHAMU 1 3aKOHO/ABCTBOM. 3aB-
NIIKU iICTOPUKO-TIPABOBOMY METO/Iy OXapaKTepU30BaHO IMPOIeC CTAHOBJIEHHS i
MOJIAJIBIIIOTO PO3BUTKY HAIliOHAJIBHOI KJAIMATUYHOI TMOJITUKUA U KJIMAaTUYHOTO
npaBa. CuCTeMHO-CTPYKTYPHUN METOJ /IaB 3MOTY JOCJTIUTHA POJIb 1 3HAYEHHS
KJIIMaTUYHOI CKJIAJ0BOI IpKU PO3POOJIEHH] CEKTOPAJbHUX MOJITUK 1 oOpaHHi
KOHKPETHUX IiJieil /711 KokHO1 3 HuX. IlopiBHSA/NIBHO-1IPaBOBUI 3aCTOCOBAHO
JUIst BUBYEHHST ocobsmBocTell 3akoHomaBcTBa €C i npakTuku €BponeiicbKoro
cyay 3 npas joaunu (pamni — €CIL) y cdepi 3axucTty KJIiMATHUYHUX PaB.
DopMabHO-JIOTIYHUIT METO/T CTaB Y HAro/li Ipu (POPMYTIOBAaHHI MMOHSATH, BUKJIA-
JIeHHI OCHOBHOT'O MaTepiajy, BUCHOBKIB 1 IPOIO3UIIill 32 TEMOIO J0CJi/I>KEeHHS.
[Tix yac anasizy 3MiCTOBOTO HAIlOBHEHHSI OKPEMHUX €KOJIOTO-ITPABOBUX KaTero-
piif, a TakoX (OPMYTIOBAHHS IMPOIO3UITIT T0/I0 MOAATBINOI cCUCTeMaTu3aIlii
3aKOHO/IABCTBA y cdepi ajanTaiii 0 3MiH KJIiMaTy i OKpecJIeHHs MepPCIeKTUB
(opmMyBaHHS KJIIMAaTUYHOTO 3aKOHO/IABCTBA BUKOPUCTAHO METOJ TJyMauyeHHS
IIPaBOBUX HOPM.
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PesysbraTit T2 0OrOBOpEHHS

Ananiz npunucie HOpMamMueHoO-nPaBo8uUx axkmis i3 no3uyii Popmyeanus
HAUIOHATILHOZ0 KIIMAMUUHOZ0 3AKOHO0ABCMEA | KIIMAMUYHUX NPABOBIOHOCUH
Y KoHmexcmi 3abe3neuenns HAYIOHANbLHOL Oe3nexu

JItst PO3KPUTTST 0OpaHOI TeMU OCTIKEHHsI TIepeyCciM JOIIIbHO 3yITMHUTHCS
Ha TIPUIIICaX OCHOBOTIOJIOKHUX Mi’KHAPOHO-TTPABOBUX aKTiB KJIIMaTUYHOI CIIPSI-
MoBaHocTi (r1obabHmil piBeHb), sk-oT: Pamkosa konseniiss OOH mpo 3miny
kiaimary (United Nations Framework Convention on Climate Change, UNFCCC,
1992), KioTcpkuii npotokos n1o pamkoBoi kouseHilii OOH (1997), Ilapusbka
yrozaa (2015) (3ayBazkumo, 1o 1e 6yJa yroga «100poi BoJi» 100 0HOYACHOIO
BJKUTTS 3aXOIB 31 CKOPOUEHHS BUKHU/IIB MAPHUKOBUX Ta3iB W ajarTaillii 10 BXe
HASIBHUX HACJI/IKIB TJI00ATHHOI 3MIHU KJIMATYy, HOBUN KOHIIETIT /10 MOCTYIOBOI
BIIMOBM BiJl TPaAUI[iIHUX TEXHOJIOTI BUAOOYTKY, IepepOOKU i BUKOPHUCTAHHS
BUKOITHUX PECYPCiB, HacaMIlepesl BYTJIEBOHIB, HA KOPUCTH 3€JIEHUX TEXHOJIOTI),
€3K (2019) Ta in. OcranHiii siByisie 0600 TOPOKHIO KapTy 3axo/iB (Habip imimi-
aTUB), 110 MOCTIMHO A/IANTYIOTHCS 10 YMOB 1 BUKJIMKIB CbOTO/IEHHS, & 1X BXKUTTS
crpusTUMe TiepeTBopeHHI0 ekoHOMikn €C Ha edeKTUBHY, CTiliKy II KOHKYpPeH-
TOCITPOMO’KHY, TIOKPAIEHHIO 37I0POB’S 1 SIKOCTI JKUTTS Jiiojiell Toto. /lomiibHo
3BepHyTH yBary i Ha Bocbmy nporpamy [iil 3 HaBKOJIMIIHBOTO CEPeJOBUIIQ,
npuitnary pimenasm (€C) 2022/591 €sporneiicbkoro mapiaamenTy ta Paan
Big 06.04.2022 p. [26], sxa nabyma ynarocTi 02.05.2022 p. [27]. Hacammepen
3a3HAUYMMO, 1110 BOHA po3dpaxoBana 10 2030 p., a i 3aBlaHHSAM € TPUIITBUJIIIICHHS
nepexo/ly /10 KJIIMaTU4HO HeHTpaJbHOI, pecypcoedeKTUBHOI Ta BiIHOBJIIOBAJIb-
HOI €eKOHOMIKH, 1[0 [TOBEPTAE ILJIaHeTi Oiblie, Hi’k BUKOPUCTOBYE, i BU3HAE, 110
H0OpPOOYT 1 TIPOIBITAHHS JIIOACTBA 3a/ekKaTh Bifl 3J0POB’ST €KOCUCTEM, B SKUX
BOHO TpoxkuBae. Jlomamo, 1110 33151 TapaHTYBaHHS CIIPABEJIUBOTO U 1HKJIIO-
3MBHOTO XapaKTepy 3eJICHOTO Tepexoay B Hiil mepexdadeHo TpaHchOpMyBaHHS
KJIIMaTUYHUX Ta €eKOJOTIYHUX BUKJIUKIB Ha Bci chepu it momituky €C.

He moskna omunyTH it Toro, mo 24 mortoro 2021 p. €Bpokomicist yxBajmia HOBY
Crparerito €C oo ajanrartii 10 3MiHM KJIiMaTy, B SKiii, 30KpeMa, BU3HAUYEHO Te,
gk €C Moxke NPUCTOCYBATUCS /10 HEMMHYYMX HACJI/IKIB 3MiHM KJIiMaTy 1 cTaTh
crifikum 10 Hux 10 2050 p. Y Hiii 3aKpilieHo YOTUPU OCHOBHI LIiJIi: 3poOUTH azall-
Tallil0 PO3YMHIIIIOIO, IBU/IIOI, CUCTEMHIIIOI0, & TAKOK aKTUBI3yBaTH Mi>KHApPO/IHI
Jii mo/1o 11 BIpOBa/KeHHA. Po3ymiloun BaKJMWBICTh 1 HATaJbHICTh OKPECJEeHO1
npobsiemu, €Bporneiicbka Paga Bjke B 4epBHI 1IbOTO JK POKY yXBaJMJa 3arporio-
HoBaHMI €BpokoMicieio €sponeiichbkuii kiniMarnunuii 3akoH (European Climate
Law), a B JmrHi ocTanHs po3pobuiia mporpamy 60poThOM 31 3MIHOIO KJiMaTy /0
2050 p., s;ka mMae HasBy Fit for 55 [28], momo ckopoYeHHsT BUKHIIB MAPHUKOBUX
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rasiB monaiimenrtire Ha 55 % 10 2030 p. Haroocumo, 1o Bona (Fit for 55) € topu-
AIHUM 3000B’13aHHAM. TuM Gisbine, 1m0, kpiM Crparerii €C 3 apanrarii 10 3MiHI
KJIiMaTy, BOHa TiCHO TOB's3aHa 3 iHmmmu jgokymentamu €C, a came: Ctpareri€io
3 Giopisnomanirtst 10 2030 poky, Crparerieio «Bin depmu 10 Bumenku», Hoowo
gicoBoio crparerieio Ha 2030 pik, BogHeBoto crparerieio, XBUIEO PEHOBAIIIN TSI
€sponu, HoBoto rpoMucioBoto crparerieio, €BponeiicbkuM KIiMaTUYHUM TTaKTOM,
KiiMaTnaHuM 11iJIbOBUM TIJIAHOM TOIIIO.

Ykazare HaOyBa€ 3HAUYYIIOCTI, OCKITBKY camMe 3apa3 aKTyasi3yBaaoCs THTAHHI
[0/I0 KPUTUYHUX CUPOBUHHUX PECypCiB SIK Baromoi 4acTWHU BUKOHaHHs €3K.
Jlo peui, BOHO 6e3I0CEPEIHbO CTOCYEThCs 3abe3MeueHHsT HalliOHAIbHOI Oe3IeKn
Il cyBepeHiTeTy, a oTXKe, IJIs YKpalHU CTa€ HaA3BUYANHO BasKJIMBUM OCOOJUBO
B KOHTEKCTi HAOYyTTs craTycy Kauaupata y wiean €C, i 0JHOYaCHO HEJETKUM,
60 BUpINTyBaTH MOTO JOBOANTHCS Iijl Yac ormopy arpecii 3 6oky pd. Haramaemo,
o e y yepBHi 2021 p. Ykpaina it €C ykaanu MemopaHaym 1Ipo cTpaTeriute
MapTHEPCTBO B CMPOBUHHIN Tasy3i W BiITOBIHY JOPOXKHIO KapTy 3axo/iB [29].
3azHaueHe CIPUSATAME MOAATBITOMY HAOJIMKEHHIO TIOJITUK 1 3aKOHOIaBCTBA
y cdepi ripHrIdo106yBHOI TPOMKCIOBOCTI, 30KpeMa, CTOCOBHO €KOJIOTIYHUX, COITi-
AJIbHUX 1 KOPIIOPATUBHUX KPUTEPIiB y BCixX Buax AigabHocTi [30], 1o Bumor €C.
Opnak HUHI OIBIT HiZK 2 THC. YKPAiHCHKUX POJOBUIN KOPUCHUX KOTIAJIUH, STKi
ouinooThest y nonax 12 tpan € (EUR), nepebyBaioTh Ha THMYACOBO OKYIIOBAHUX
pocissHamu Teputopisx [31].

He moskna He srajatu il eBponeicbKuil 3aKOH PO KPUTUYHY CUPOBUHY [32],
yxsBajenuii 16 6epesus 2023 p. sagins sabesnevyenns pocryny €C no 6Gesmeu-
HUX, AUBepcu(iKOBAHNX, TOCTYIHUX 1 CTIHKUX i1 ocTaBok. [IpuitnaTuii naker
PO3TJISAETHCS SIK 30ATaHCOBAHA CTPATETist OE3MEYHOTO U CTATIOTO MOCTAYaHHS
KPUTUYHOI CUPOBUHU JIJI TIOJIAJIBIIIOTO YCIIIITHOTO €KOJIOTIYHOTO 1 IIPOMUCIOBOTO
nepexojy 10 «3eseHoro» Maiibyraboro €C. TTops i3 ykasaHuM IpHiiHATO 3aKOH
€C 1po HyIbOBY MPOMUCIOBICTD [33; 34], cripsiMoBaHMii Ha PO3IIUPEHHST BUPOO-
HunTea B €C KIIOYOBUX BYIJIENEBO-HEUTPAJIbHUX ab0 «HYJIbOBUX» TEXHOJIOTIil
st 3abe3riedeHHst 6E3MEYHNX, CTINKUX 1 KOHKYPEHTOCITPOMOKHIX JIAHI[IOTIB
[IOCTAYaHHS YMCTOI €Hepril, ZJOCATHEHHs KJIMATUYHKUX 1 eHePreTUYHUX aMOiliil
€C. BBaxkaerbcs, 110 HOT0 yXBajieHHS CTaHe BATOMUM BHECKOM Y TIPOIIeC JieKap-
6onizamnii. Kpim toro, Komicieio (Toro x aHs) 3alpornoHOBaHO pedopMyBaTu
CTPYKTYPH PUHKY ejekTpoeHeprii B €C 3a11 NMPpUCKOPEeHHSI BUKOPUCTAHHS
BiJTHOBJTIOBAJIbHUX 1 HEBUKOIHUX, JOCTYITHUX JPKepeJs eHeprii Ta MOCTYIMOBOI
BiJIMOBU Bi/l Ta3y, CTBOPEHHS YMCTINIOI Ta KOHKYPEHTOCIPOMOIKHOI ITPOMUC-
JIOBOCTI, 3aXUCTYy TpaB CIIOKMBAYiB Bi/l KOJMBAHHS I[iH Ha BUKOIIHE TaJIMBO
tomo [35]. Byayun obMesxxeHUMHU 06CSITOM CTATTi, HAMHU PO3TJISTHYTO JIUIIIE
nesiki ocHoBonosioxkHi akt €C. IlizcymoByioun, 3a3Ha4nMO, 1110 MiATPUMYEMO
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naykoBy nosunio B. II. IToany, mo B «E€Bponeiicbkomy Corosi chopmoBano
€BPONENCHKUN KJIIMATUIHUN peskuMy». OIHAK KJIIOUOBUM € Te, 10 BiH BUCTYTIAE
YaCTHHOIO TJI06AJbHOTO KJIIMATHYHOIO PEKUMY, SIKUI TPYHTYETHCS Ha 3acajgax
Pamxosoi Konseniiii OOH mnpo 3miny kiimary 1992 p. IIpote Mizk HUMU iCHYIOTD
BI/IMIHHOCTI, IPUHITUIIOBOIO Ccepejl IKUX CJIiJ] BU3HATU HASIBHICTb HA CTBOPEHOMY
Ha piBHi €C pexuMi «HaHAIlIOHATIBHOI KOMIIOHEHTH I MeXaHi3MiB, siKi 3abe3Ie-
4yyloTh eeKTUBHY peasizallifo HopM y cdepi 3MiHM KJIiMaTy Ha HAIIOHAJIbHOMY
(JIoKabHOMY, perioHaJbHOMY, CyOperioHaJibHOMY ), MiKHAPOJIHOMY i BJIacHe
HajiepKaBHOMY piBHAX» [14, c. 11]. Ciupatounch Ha HaBeleHe, MAaEMO KOHCTATy-
BaTH, 110 i3 HAOYTTSIM cTarycy KaHnauaarta y uyieHn €C mepej HaIom JIepsKaBoio
[IOCTA€ 3aB/IaHHS — IIPUCKOPUTU TEMIIU CTBOPEHHS JIIEBOrO HaIllOHAJIBLHOTO IIpa-
BOBOTO PeKUMY aJlanTallil 10 3MiH KJIiMaTy, BUXOJ4U 3 TOTO, 1110 YKpaiHa BXKe €
CTOPOHOIO TTAPTUKYJISAPHUX MIXKHAPOJHUX YToJl, YKaageHnx 3 €C, i MixKHAPOJHUX
YHIBEPCAJIbHUX JI0TOBOPIB.

[TponoB:kytoun BUCBITIEHHS ITMTaHHS, HATOJOCUMO, 1[0 HA CHOTO/HI caMe OXO-
pOHa KJIiMaTy, Pa3oM 3 OXOPOHOI aTMOC(EpHOro MOBITPsI I 030HOBOTO HIApy
(BpaxoByIOUYM iX B3a€EMO3B’SI30K, a TaKOXK TOH (hakT, MO TMPOTATOM TPUBATIOTO
yacy 3aKOHO/IaBu€e PeryJIoBaHHS BiJIIIOBIIHUX Bi/ITHOCUH HA HaIlIOHAJIbHOMY PiBHI
3a0€e31euyBaIOCs TTEPEBAKHO B MeEKaX aTMOC(HEPOOXOPOHHOTO 3aKOHOABCTBA),
cTaja OJIHUM 13 HAaNBaKJIUBIIIMX HAMPSMIB IIPUPOJOOXOPOHHOI MisIIBHOCTI,
sIKA TMPOBA/IUTHCS Y TI0OATBHOMY, PETIOHAIBLHOMY i HAI[IOHATHHOMY BUMipax.
Tak, Ha HaliOHAJIBLHOMY PiBHI KJIMAaTHM4HI IIPABOBIIHOCMHA YHOPMOBYIOTBHCS
HacamImepes NpUIucaMu MOJITUKO-IIPOrPaMHUX aKTiB, JOKYMEHTIB cTpaTeriy-
HOTO TJIaHyBaHHS (30KpeMa, KOHIIeNIIiid, CTpaTeriif, Tporpam, TJaHiB Jill TOIIO),
SIKI KOPEJIIOIOTHCST 3 MPABOBUMMU 3aX0/[aMi 3a6e3IeueHHsT eKOJIOTTYHOT Ge3meKn.
Opnnak, He3Ba)kKalOUM Ha 1€, HUHI JOIIJIbHO TPUCKOPUTH TeMIu (POPMyBaHHS
CIEI[iaJIbHOTO KJIIMAaTUYHOTO 3aKOHO/IABCTBA, YOTO MOKHA JIOCATTH IILJITXOM PO3-
POOKM 1 IPUIHATTS CleENiaJbHUX 3aKOHIB, SK-0T: po Kiimarnunuii Gowm; mpo
CTBOPEHHA HAIIOHAJIBHOI CUCTEMU TOPTIBJI KBOTAaMU HAa BUKUIM IMAPHUKOBUX
razis; rpo parudikariio Kiramiiicbkoi monpasku 10 MoHpeaabCbKOTO TTPOTOKOIY
PO PEYOBUHU, 1110 PYHHYIOTh O30HOBUI I1ap; MPo 3acajau e(heKTUBHOTO Ta €KO-
JIOT0-36a7TaHCOBAHOTO YIIPABJIHHS MPUPOTHUMU PECyPCaMi, aarnTOBaHOTO JI0
KJIIMaTHYHUX 3MiH Ta 30epeskeHHsT 6i0Opi3HOMaHITTS (Ha KINTAJIT 3aKOHOIIPOEKTY
Ne 9516 Bix 20.07.2023 p. «IIpo BHECceHHs 3MiH /10 JAeSIKMX 3aKOHOAABYNX aKTiB
Ykpainu 1mo10 eeKTUBHOTO yIPaBIiHHS JlicAaMU Ha OCHOBI BeJIEHHS JIiCOBOTO
rOCIOIAPCTBA HA TIPUHITATIAX HAOIVKEHHS 10 TPUPOJIN JIICIBHUIITBA, A/IalITOBA-
HOT'O /[0 KJIIMATUYHUX 3MiH, 30epeskeHHs 6iopisHOMaHITTS B Jicax» ) Tomio. Kpim
TOTO, 3 OTJISIIy Ha 3HAUYYIICTh OKPECJEHOI TpobIeMu 3apa3 MOBa Hjie Tpo po3-
POOKY 3arajbHOHAIIOHAIBHOI YKPATHCHKOI JOKTPUHM, SIKA MA€ MiCTUTH €KOJIOTO-
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1 KJIIMaTO-TTPABOBY CKJIJIOBI (Ha 1€l yac BOHU BiJICYTHI), sIKi IOPEYHO BKJIIOUUTU
10 6a0ky II «Ykpaincbka Gesnexas sk 0CHOBHI opienTupu HoBoi JJokrpunu [36].

3BiCHO, /171 HaIIO1 KpaiHu (hOPMYBaHHS KJIIMATUYHOI TOJIITUKU, CTBOPEHHS /IIEBOT
CUCTeMU TIPUPOIOOXOPOHHUX 3aXO[iB — CIIPaBa He HOBA, IIeil TPoIlec TPUBAE BiKe
He OfiHe JeCATUTTS (BUXoAsgun xoua 6 i3 Toro, o me y 1996 p. parudikosana
Pamrosa xonsentiis OOH mnipo 3miny kaimary [37], y 1997 p. npuiinsata Krima-
TryHa nporpama Ykpainu [38], a B 1998 p. — OcHoBHI HanpsiMu 1epsKaBHOI TTOJTi-
TUKUA YKpalHU Yy Taly3i OXOPOHU JIOBKIJIJISL, BUKOPUCTAHHS IIPUPOJHUX PECypPCiB
Ta 3abe3neyenns exosoriunoi 6esnexu [39], Konueniis peanizanii gepxaBHoi
nonituku y cdepi aminm krimaty Ha niepioa 10 2030 poky [40], Crparerisa exo-
Joriunoi Ge3neKku Ta ajanTaiii 10 3minu kiaimary Ha nepiozx 1o 2030 poky [41]
it Onepamiiinuii nian i peamizaiii y 2022—-2024 poxax, Ctpareriss HU3bKOBYT-
JiereBoro po3BuTKy Ykpainu 10 2050 poky [42] (saKky IpUITHSATO MPOTOKOJIBHUM
pimenusm Kabinery MinicTpiB YkpaiHu Ta 1[b0TO K POKY PO3MIIIEHO Ha CaifTi
Cexpetapiaty PamkoBoi Konseniiii OOH 1po 3miHy kjiMary 3a HOCUJIAHHSIM:
https://unfcce.int/process/the-paris-agreement/long-term-strategies) Ta in.).
3ayBaKMMO, 10 HAa OCHOBI OCTaHHbBOI JOPEYHO TMPUWHSATH BiATIOBIAHUN 3aKOH
YKpainu.

[Hmmii 610K HaliOHAJBLHOI HOPMATUBHO-IIPABOBOI 6a3K CTAHOBJATH aKTU OO0
3MEHIIIEHHS BIJIMBIB 1 HACJI/IKIB 3MiHM KJIIMaTy, cepell SKUX 3aKOHW YKpaiHU:
«ITpo HarioHambHy Ge3rieky Yipaiuus, «IIpo npuenHants Ykpainu 1o Konseniril
Opranizanii O6’exnannx Hamiil mpo 60poTh0y 3 OIyCTETIOBaHHAM y THUX Kpai-
Hax, 110 TOTEPNAOTh Bijl CEPHO3HOI MOCYXH Ta/ab0 OIMyCTETIOBAHHSI, OCOOIUBO
B Adpuiii», «IIpo parudikaiito Yroau mpo acorialio Mixk YKpaiHoio, 3 oHi€l
cTtoponu, Ta €BpornelicbkuM Coio30M, EBPONENCHKUM CITIBTOBAPUCTBOM 3 aTOMHOI
eHeprii 1 IXHIMU Jlep:KaBaMU-4JieHaMH, 3 1HII01 cTopoHu», «IIpo partudikartito
[Tapusbkoi yroamy, «IIpo OcHoBHI 3acaau (cTparteriio) ep;KaBHOI €KOJIOTiYHO1
nonitTukn Ykpainu Ha nepion n1o 2030 pokys», «IIpo 3aTBepkenHst 3araiabHo-
JIlepsKaBHOI 1IJIbOBOI MTPOTrPaMU PO3BUTKY BOJHOTO TOCTIOIAPCTBA Ta €KOJIOTIYHOTO
03/10poBIIeHHsT Oaceitny piukn /[Hinpo Ha mepiox 1o 2021 poky» Ta iHmIi HOpMa-
TUBHO-TIpaBoBi akTu. Kpim Toro, na m'sariii cecii Kondepentii Cropin PamkoBoi
KOHBEHIIi1 TTPo 0XOPOHY Ta cTaiuii po3sutok Kapmar (2017) npuiiHgaTo momnpaBky
110 HOBOI cT. 12bis «3mina kirimary» Kapmarchkoi konsewttii [43], patudikoBanoi
3akonoM Ykpainu Bix 02.12.2020 p. Ne 1039-IX [44], Ta in.

Ha ocobsimBy yBary 3acJyroByIOTb i KJIiMaTHuHi 30008 sI3aHH, 3aKPiIyieHi y 1. 6
«HaBkosmriae cepemoBuiies> posa. V «EkoHOMIUHE 1 raysese CIiBpoOITHUIITBO,
a takox gogatkax XXX ta XXXI no Yroau mpo acoriaififo Mizk YKpaiHOIO Ta
€sponeiicbkum Coroszom (2014) [45], 30kpema 11040 PO3POOKH i NPUNHHATTS
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KOMILJIEKCHOTO I iIHTErpOBAaHOTO HAIlIOHAJIBLHOTO KJIMAaTUYHOTO 3aKOHO/IaBCTBA
y BU3HAUEHi CTPOKM. 3ayBakKMMO, 1[0 BKa3aHe aKTyaJi3yE€TbCS 3 OTJISIY Ha
HabyTTs Ykpainowo 23 depsas 2022 p. craTycy KanaugaTta Ha daeHcTtBo B €C.
[Ipunarizno moxatu, 1Mo, HE3BAKAIOYM Ha CKJIQIHY CUTYAIliIO, Hallla KpaiHa MoCTy-
MTOBO TIPOCYBAETHCS B 1bOMY HampsiMi. Tak, yske po3rnodaTo Mpoiiec MepBUHHOIL
OIlIHKMU cTaHy iMmeMeHTallii akTiB nmpaBa €C (acquis €C) y chepi 3axucty
noBking [46]. Oxnak 1e ckiaajgHe 3aBaaHHs, ocKiibku 1637 akTiB MaioTh OyTH
npoaHasizoBaHi mocrareitto. Kpim Toro, moTpibHO BpaXoByBaTH Te, IO €BPOTIETi-
CbKe TIPaBO € JIOBOJIi AMHAMIYHUM. 30KpeMa, MiC/s MiAMMCcCaHHs YTOAM PO acolli-
artito (2014) yxBasieHO HU3KY JOKYMEHTIB y JIOBKIJIJIEBIH Ta KJIIMaTU4HIN cdepax,
sIKi 000B’SI3KOBO MafoTh OyTH IMILIEMEHTOBaHI B HalliOHAJIbHE 3aKOHOIABCTBO.

Jl719 TIOBHOTH PO3TJIANY MUTAHHS 1 PO3YMIHHS MOAIBITNX KPOKIB 3yITUHUMOCS
Ha JIeIKUX TMOJITUKO-TIPOTPAMHUX JOKYMEHTax (TepIoocHOBI (hopMyBaHHS KJIi-
MaTUYHOTO 3aKOHO/aBcTBa). [lepemnycim BapTo 3ragatu Kiimatuuny mporpamy
Ykpainm (1997) (nani — IIporpama), sika moauirionyBajacs K ckJajgoBa Bce-
CBITHBOI KJIIMAaTUYHOI IPOrPaMu 3 METOIO iHTerpaii KJIMaTUYHUX JO0CJI1/KEeHb
B YKpaiHi y CBiTOBY AisIbHICTH i3 mpobieM KiiMaTy i OyJa po3paxoBaHa Ha
1998-2002 poxwu. Ilepenbauasocs, Mo BOHa BUKOHYBATUMETHCSI TIJISIXOM TTPOBE-
JIEHHSI HU3KM OPraHi3aiiiiHo-TEXHIYHUX 3aXO/IiB i pobiT, y TOMY YKl il HAYKOBHX
JIOCJIIJIZKEHb, TIPHU 1IbOMY TTHTaHHS 3aKOHOAABYOTO 3abe3IeueHHsT HOr0 OXOPOHU He
nopyuyBasucs. BpaxoByioun obpaHy TeMy, BaXKJINBUM JIJIsT HAC € Te, 1o B [Ipo-
rpami KJIiMaT po3IJisiiaBes SIK <OJMH 3 OCHOBHUX ITPUPOAHUX PECYPCiB, BiJl IKOTO
3aJeKaTh YMOBU JKUTTS 1 AJABbHOCTI JIIOWUHU, HAIIPSIMU 1 PiBEHb PO3BUTKY €KO-
HOMikU». Kpim TOro, B JOKyMeHTI 3a3Ha4asiocs, 110 «KJiMaT € OJHUM 3 OCHOBHUMX
(akTopiB, sAKi HOPMYIOTH TTPUPO/IHE CePeIOBUIIE, HABITh He3HAYHI HOTO 3MiHU
Ha (POHI CKIANHOI €KOJIOTIYHOI cuTyallil B YKpaiHi MOKyTb BUKJIMKATH 3HAUHI
COIIaJIbHO-eKOHOMIYUHI 30UTKH, SIKIIO HEe BJKMUBATH KOMILIEKCY 3aXOiB MO0
3armobiranus iM» [38]. OHaK KIIOYOBUM CJIi/i BUSHATH Te, 10 B IbOMY HOpMa-
THUBHO-TIPABOBOMY aKTi MOBa iijie TIpO «IIpobJieMy KOJMBAaHb Ta 3MiH KJiMary»,
sika HaOyJla «CBITOBOTO 3HAYEHHSI», & «KOJIMBAHHS» PO3TJISIAIOTHCS SIK HACJIIOK
MPUPOTHUX TIPOIIECIB 1 TOCTIOAAPCHKOI AisibHOCTI moanau [38], To6TO 3pobiieHo
AKI[eHT Ha IIPUYMHHO-HACJIIKOBOMY 3B’43KYy BILJIMBY IIPUPOJAHUYMX IIPOLIECIB i
AQHTPOIIOTEHHOI IIITbHOCTI HAa 3MiHY KJIiMaTy, TPOTe 3BOPOTHUI 3B’I30K, Ha JKaJb,
HaBiTh OTIOCEPEIKOBAHO HE BU3HAYECHO.

Yb6auaeThcst 3a JOMIIbHE OKPEMO 3YIUHUTHCS Ha 3akpimierHomy B IIporpami
KOHIIEINTI «IPUPOAHKUI pecypc KJaiMaT MOKe BUKOPUCTOBYBATHCs Ha 6jaro
JojicTBay. BkasaHe pae mijficTaBu KOHCTATyBaTH, 1110 B Hill I1ILJIOCS TIPO: a) €KC-
IIyaTaiiHuil aclieKT BUKOPUCTAHHA KJIIMaTy 331151 3a/I0BOJIEHHST BIITIOBIIHUX
notpeb Ta iHTepecis; 6) peasizalliio BiAMOBIAHNX MpaB, 3a0BOJIEHHS TyOJIYHNAX
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iHTepeciB JI0CTBA, MaOYTHIX TTOKOTiHb. CTOCOBHO OCTAaHHBOTO 3ayBaKIMO, IO
norojzkyeMocst 3 po3pobsieanm Marcelo Bauer Pertille naykosum migxomom momo
BU3HAHHS KJIIMAaTHYHOI PIBHOBArM sIK HaliHIUBIIyaabHOTO Oara [24]. OnHak, sk
B)Ke HAroJIONIyBaJIOCs, TOJJOBHUM CJIiji BUSHATU Te, 10 3aKOHOABISIMU KJIiMaT
BU3HAUEHO Yepe3 KaTeropiio «IpupoHuii pecypc». HaBenene HabyBae ocobiu-
BOI aKTyasJbHOCTI 3 orJigay Ha Te, mo Paga OOH 3 npas moaunu e y 2021 p.
JIOCTYII /10 YUCTOTO Ta 3/J0POBOTO HABKOJUITHBOTO CepeIoBUIA BU3HAMA (yHIa-
MEHTAJIbHUM MTPABOM JIIOJMHU [47], 1110 1OB’43aHO 13 3aXMCTOM TIpaBa TPOMA/ISIH
Ha Oe3TeuHe ISt KUTT i 3/10pOB’st TOBKIJIIS Ta KJIMaTHYHUX 1TpaB. Buxomsun 3
I[bOTO, BBAYKAEMO 32 JIOIIJIbHE TTPU XapaKTePUCTUIl KIIMaTy K IIPABOBOI KaTero-
pii, 06’€KTa TPaBOBIAHOCHH BPAaXOBYBAaTH He JIMIIIE HOTO MPUPOAHNYI BJACTHBOCTI
Il 03HAKM, a i CTYIIHb IX COIiaJbHOI 0OYMOBJIEHOCTI, a TAKOXK 00’€KTUBHY HEO00-
XiIHICTh y TIPABOBOMY peryJIioBaHHI Ta/ab0 OXOPOHI BIAMOBIIHUX CYCIIJIbHUX
BIZIHOCUH. 3 OIJISILy Ha 1ie BapTO, HA HAIl TOTJIsA/l, BU3HAUUTHU JIETITUMHY METY
MPpaBOBOTO BIJIMBY Ha BiJINOBIHI KJAIMAaTU4YHI BiIHOCUHU, OTKE, PO3TJASHYTH
MOJKJINBICTh BCTAHOBJIEHHS BiAMOBIHUX MPAaBOBUX PEKMMIiB ab0 MexaHi3MiB
IIPABOBOTO PETYJIIOBAHHS He JIUIIe CYCIIbHUX BiIHOCUH y cdepi 10ro 0XOpOHH,
a il BUKOpPHUCTaHHS, 3a0e31eyeHHsI oro 6e31eKOBOCTI JJIst JTII0JICTBA TOIIIO.

[TpoanasizyBaBIily 3aKOHO/IABY1 MPUTTUCH, 3'SICYEMO, K KJIIMAT PO3TJISIAETHCS
B HalllOHAJIBHIN JOKTPUHI ekosorivHoro npasa. IlepenyciMm 3azHaunmo, 1o BiH
SIK 00’€KT TPABOBOTO PETYJIOBAHHS BHUBYABCS IEPEBAKHO B MeXKaxX HaBYAJIb-
HO-METOANYHOI I0PUAMYHOI JIiTepaTypH i 3apaXOByBaBCsT HAYKOBISIME /10 00'€KTIB
oxopouu. OIHUM 13 TEPINX KOMIUIEKCHUX JOCiKeHb OyJia HayKoBa TIparis
K. A. TIpoxopenxo (2013), B sKiii aBTOPKOIO 3aIIPOIMIOHOBAHO BiTHOCUTH <«KJIIMaT»
10 cucTeMU 00’EKTIB €KOJIOTO-TTPABOBOI OXOPOHHU. BueHO po3po6IeHO aBTOPCHKY
nediHiIio TOHITTS «KJIiMaT» — 00’€KT IPUPOLHOTO TOXOKEHHS, 1[0 XapaKTe-
PU3YETHCST CTAaHOM KJIiMaTH4YHOI crctemu (armocdepw, riapocdepu, biochepn i
reocepu B iX B3a€EMO3B’SI3KY i B3a€EMO/Ii1) i € BUBHAHUM HOPMaMU MiKHAPOJI-
HO-TIPABOBOI OXOPOHM HaBKOJUIITHBOTO CEPENIOBHUINA 00’ €KTOM, Ha SIKUI 3.ilic-
HIOETHCSI HeOE3MeYHWI aHTPONIOTeHHUIT BIUIUB Y (hOPMi FOPUINYHO BHU3HAYEHUX
BUJIIB [iSVIHOCTI, TIOB’sI3aHUI 13 BUKHMOM TTApHUKOBUX Ta3iB, i KU MOTpedye
BJKUTTS CITENiabHUX MIKHAPOJHUX 1 JePKaBHO-TIPABOBUX 3aXO/IiB, CIIPSIMOBa-
HUX Ha cTabifi3aiiio KOHIEHTpallii MapHUKOBKUX TasiB B aTMocdepi Ha TaKOMY
piBHi, 32 SKUM He JIOTIYCKAETHCSA TOPYIIEHHS PIBHOBArv KJIIMAaTUYHOI CUCTEMH,
a TaKOK MOTIPIIeHHsT GE3TEKH i IKOCTI HABKOJIMIITHBOTO TIPHPOIHOTO CePeIOBHIIA
y 3B’s13Ky 3 nuMm [15, ¢. 7]. Ha naie nepexonanmsi, HaBejieHe aBTOPChbKe BU3Ha-
YeHHS MOHATTS «KJIMaT», YPaxoBYyIOUM JOCATHEHHsI HayKu y cdepi aganraiiii
10 3MIHU KJiMaTy, cy4yacHuil cTaH BxXe c(hOpMOBaHOI (UMHHOI) 3aKOHO/IaBYO1
6a3u, a TAaKOXK IIABUIIEHHS PIBHS KJIIMaTUYHOI HeOe3IeKn i 3arpos JJIsi BChOTO
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JIIOACTBA 1 KAIMATUYHOI CHCTEMH, TOOTO 3 MO3MUILiil Cy4aCHOTO €KOJOTi4HOTO
npasa, MoTPedye MOAAIBINOr0 HAYKOBOTO OCMUCIIEHHS I yocKoHamenHs1. Pogymi-
€MO, 10 BiOYAEeThCS PO3raiy:KeHHsT BUIiB (cep) KIiMaTHIHIX TIPaBOBIIHOCHH,
a came: BOHU MaTHMYTb TIPOSIB He JIMIIE B OXOPOHHI# cdepi, a i y 6e31eKoBiii,
MpU BUKOPUCTAHHI TTPUPOJHUX PECYPCiB 1 KOMILJIEKCIB TIiJl Yac rocrojapcbKoi
JUAJIBHOCTI, 3aXUCTI MPaB JIIOJUHU Ta JIOJCTBA TOIIO.

Sk yke 3a3Havasocs, KaiMaT OyB MpeIMETOM HAyKOBOTO iHTepecy 6araTbox
BUECHMX. BUBUEHHS 1XHIX JyMOK CBI{4UTD IIPO Te, 1110 HAYKOBIII /10 HeMarepiaJi-
30BaHUX MPHUPOJHUX PECYPCIB BIIHOCATH MPUPOIHI PECYPCH OCOBIMBOTO BUILY,
10 1epebyBaloTh y ra3onofAibHoMy craHi abo y BUTJISL eHepril uh KOPILyCKY-
JISPHO-XBUJIOBUX TIOTOKIB, a00 PO3IJISAAIOTHCS K iHIIE SIBUIIE MaTePiaJbHOTO
cBiTY. Buxozsum 3 1100, KJIIMaTUYHUN pecypc Mopsi i3 aTMocepHUM TIOBITPSIM,
MOBITPSIHUM TIPOCTOPOM, BITPOBOIO €HEPTi€I0, COHAYHUM BUITPOMIHIOBAHHSM,
Pa/lioyacTOTHUM PeCypCcoOM TOIIO B €KOJIOTO-TPABOBI JOKTPUHI 3aPaXOBYIOTh
JI0 TIPaBOBOI KaTeropii «HemaTepiai3oBaHi MPUPOAHI pecypcuy. 3 OTJISALY Ha
1€ TiJIKOM 3PO3yMiJio, IO HUHI iCHYIOTh ITepeBakHO MixKrasay3eBi (Iorpasa, i3
qacoM MosKe BizOyBaTucs (hOpMyBaHHS Iiray3eil 4u rajyseil mpaBa) mpaBoBi
IHCTUTYTH TIIO/I0 iX OXOPOHM Ta/ab0 BUKOPHUCTaHHs, OJHAK MPOIEC iX CTAaHOB-
JIEHHS 1 PO3BUTKY 11l€ TPUBAE.

3axucm KaimMamuuHux npae, nposedeHns Kiimamuunux npouecie. Qzusn0
cy0060i npaxmuxu

OTsKe, MOKEMO CTBEP/KYBATH, 1110 HOpMaTHBHA Oa3a Ha 1ieil yac icHye. Y 3B’s13Ky
3 IIUM BUHWKAIOTH IPABOMIpPHI MUTAHHS II0JI0 MOKJINUBOCTI TOPYIIIEHHS KJiMa-
TUYHUX TIPaB JIIOAWHU Y pa3i HEBUKOHAHHS MOJIITUKO-TIPOTPAMHUX JIOKYMEHTIB,
HeJIOTPUMAHHS MiKHAPOAHUX 3000B’I13aHb JIEPKABOIO, a TAKOK BUPIIIEHHS ITPOO-
JIeM TICYHOCTI TUX CrpaB. Y HAroi cTaHe JOCBi/ 3apyOiKHIX HAYKOBIIIB, SIK
I'PYHTOBHO JIOCJII/IKYIOTh ITUTAHHS 3aXUCTY KJAIMATUYHUX 11paB, IIPOBEJCHHS KJIi-
maTuyHUX TpoieciB [18; 23; 25; 48]. IlepemyciMm BapTo 3yHMUHUTUCS HA 3aXUCTI
KJIIMAaTUYHUX 1IPaB, 30KpeMa I1paB JIIOJCTBA, SKi, Ha Halll MTOTJIs, TICHO TIOB’g3aHi
3 €KOJIOTIYHUMH, a caMe i3 IpaBoM Ha Ge3ledHe Ha JKUTTSI Ta 3710POB’sl TOBKLJLIS,
rapantoBane KoHcruryiiieio Ykpainu xkoxHomy 3 Hac (ct. 50). Bkazane kope-
moeTbes 3 M, 1o Paga OOH 3 npaB moanHy, K yKe HaroJouryBajaocs, e
y 2021 p. BuzHasa hyHIaMEeHTAIbHUM MPABOM JIIOJAMHU JIOCTYT JIO YUCTOTO Ta
3/10pPOBOTI'O HaBKOJIMIIHBOTO CepeI0BUIIA.

Tak, y moromy 2020 p. rpyma HiMelbKoi Mosiofii ockap:kusia MenepanbHuii 3aK0H
Himeuuwnu npo saxuct kirimaty («Bundesklimaschutzgesetzs, abo «KSG»)
y DemeparbHOMY KOHCTUTYIIIHHOMY Cy/Ii, 3ayBaxkytouu, mo Meta «KSG» ckopo-
TUTU BUKUAN MAPHUKOBUX ra3iB Ha 55 % 10 2030 p. mopiBusHO 3 piBHamu 1990 p.
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Oyna Hepoctarboio [49]. CkapsKHUKU CTBEPKYBAIH, 110 TakuM drnHoM «KSG»
MOPYIIUB IXHI mpaBa Jjoaunu, 3axuiieHi OcHoBHuM 3akoHoM (Koncruryiiero
Himeuunnu). Harosmocumo, 1110 y M030Bi BKa3aHo, 1110 X «OCHOBOIIOJIOXKHE TTPaBO
Ha IUBiTi30BaHe MailbyTHE» TOpPYIIEHe yepe3 Te, M0 B 3aKoHi mepeabavyeno
HeJIOCTATHIO KIJIbKICTh 3aXO0/iB 31 3MEHIIIeHHS BUKU/[IB MAPHUKOBUX Tra3iB i1 Mpo-
tuzil 3minam kiaimarty. MegepanbHuil KOHCTUTYIINHUN Cy/l BUKIIOYUB YaCTHHY
«KSG» sk necymicny 3 dyHjaMeHTaIbHUMU TIpaBaMu yepe3 Te, M0 OCTaHHbOIO
He BCTAaHOBJIEHO JIOCTATHIX MOJIOKEHD MO0 cKopodeHHsT BUKNIB micas 2030 p.
[TpoTe BU3HAUAJIBHUM, HA HaAlly AyMKY, € Te, o Cya ycranoBus, 1o ct. 20a
OCHOBHOTO 3aKOHY (3000B’sI3aHHS MO0 TIOJITHYHOTO TIPOIECY 3aXUINATH TPHU-
POIHI OCHOBU JKUTTS Y BiIMOBIAAIBLHOCTI TIepesl MAWOYTHIMU TTOKOIHHSIMI) He
Jitie 3060B’13y€ 3aKOHOIaBYY BJIA/ly 3aXMINATH KJIMaT 1 CIPsSIMOBaHa Ha JOCST-
HEHHS KJIIMAaTUYHOI HEUTPATBHOCTI, a «TaKOXK CTOCYETHCS TOTO, SIK €KOJOTIUYHUIA
TATap PO3MOJIJISIETHCSI MiXK PI3HUMHU TOKOJiHHAMU». Kpim Toro, Cyn ynepiie
y CBOIll IOpPUCTIPYIEHIlii 3asBUB, 10 «pyHIaMeHTa bHI TTpaBa — SK MiK4acoBi
rapanTii cBoOOIM — 3a0€31MeUy0Th 3aXKMCT BiJl TATApPsT CKOPOUEHHST BUKHUIIB Map-
HUKOBUX Ta3iB, BCTAaHOBJIEHOTO cT. 20a OCHOBHOTO 3aKOHY, B OJTHOCTOPOHHBOMY
HOPSIKY TlepeHeceHo Ha MailbyTHe». Takosk 3a3HaueHo, mo moyaoxkeHHs «KSG»
PO BUKUIM, IIPO SIKi HAETHC, SBISIOTH COO0I0 <IIOIepeHIN BIUIUB, OAIOHMIT
1o mepentkon». OHaK BasKJUBUM JJISI HAC 3 OTJISIYy Ha TeMy poOOTH € Te, 10
Cy/l ycTaHOBUB, 10 3aKOHO/IaBYa BJIaJa HEIPOMOPIIHHO PO3MOIIINIa GIOKET
MiK HUHIIITHIM i MalOyTHIMU TOKOJIIHHSIMU, HAITUCABIIH, 10 <«He MOKHA JI03BO-
JIATH TIOKOJIIHHIO CTIOXKMBaTH 3Hauni yactunn 61okery CO,, Hecyun npu 1ipomy
BI/[HOCHO HE3HAUHY YAaCTKYy 3YCHJIb 31 3MEHIIIeHHsS BUKU/IIB, SIKIIO 1€ NpU3Bee
JI0 TOTO, MO Ha HACTYIHI MOKOJIIHHS TMOKJAJIeThCs TSATAP Pi3KOTO CKOPOUYEHHS
BUKWJIB i IXHE JKUTTS 3a3Ha€ cepiiosHoi Brparu cBoboan». Cy 3a3HAYMB, 10
TOI (haKT, 10 <KOJHA JepKaBa He MOKe CaMOCTIIHO BUPIMIATU IIPoOIeMy 3MiHN
KiaiMaTy <...> He CKaCOBYE HAIllOHATBHOTO 3000B’I3aHHS BKUBATH KIIMaTHIHUX
3aX0/liB». YpaxoByloun BukJajseHe, Cyn Haka3aB 3aKOHO/IABYOMY OPTaHy /10
KiH1g 2022 p. BCTAaHOBUTH YiTKi MOJIOKEHHS MO0 1Mijelt ckopoyenHs 3 2031 p.,
K MiHiMyM, Ha 65 % Bix piBas 1990 p.

Bapto 3ragatu i TO3UTUBHUN OCBI/ CY/I0BOTO 3aXUCTY KJIIMATHYHUX TIPaB Opu-
TaHCHKOIO Heypsi0BoIo oprauisaiiieio Legal Action Network, a Takox AisiibHICTD
Hizepranacokoro Mouay Urgenda, mepiie 300608’ s13aHHST HifIepIaHACHKOTO CYLY
ntozto puBarnoi kommanii Shell (2021) ckoporury Buknan CO, na 45 % (1opis-
usano 3 2019 p.) no kinng 2030 p., moganoro y ksithi 2019 p. Milieudefensie,
HizepaHachKo0 dimiero MiskHapoaHOi opranisaiiii Friends of the Earth. 3asna-
YUMO, 1[0 /10 OCTAaHHBOTO MO30BY MPUENHANNUCS TTOHAJ 17 THC. TOJIAHIIB K
IUBLIbHI TTo3uBayi [50].
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Jlo pedi, y 6epesti 1poro poky (2023) y €CIIJI posnoyaTo posrisiji MepIioro
KJIIMaTUYHOTO ITO30BY 3a crpaBoio Association of Senior Women for Climate
Protection and Others v. Switzerland Ne 53600,/20 [51] 11010 3ryGHOrO BILIMBY Ha
JKUATTS 1 37I0POB’S JIIOWHU €KCTPEMabHOI CIIeKH, 3yMOBJIEHOI 3MIHOIO KJIiMaTy.
Y 11030Bi BMOTHBOBAHO «3TYOHWI BIJIMB 3MiHU KJIIMaTy Ha JKUTTS i 3I0POB’sI
JIOJIUHU Y, & TAKOXK CTBEPKYETHCS, 1110 «HETaTUBHI HACJIJIKU KJIIMAaTUYHUX 3MiH
6e31ocepeIHb0 3YMOBJIIOIOTH TTOPYIIEHHST 117101 HU3KK OCHOBOIIOJIOKHUX ITPaB
i cBobGox, 3akpimnenux y Konseniii». Kpim Toro, icuytors e aBi cripaBu Caréme
0. France Ne 7189 /2 [52], Duarte Agostinho and Others v. Portugal and 32 Other
States Ne 39371/20 [53]. HaBenene miaTBeprKye, 10 KJAIMaTHYHI TpaBa MiJTKOM
0OTPYHTOBAHO MOYMHAIOTH YBOANUTHUCS /10 MiZKHAPOAHUX CTaHAAPTIB y cdepi mpas
JIIOJIMHU 3 ypaxyBaHHSAM TOJIOKeHb 3arajbHOI Jlekaapaliii npas Joanau, Kon-
BEHIIii TTPO 3aX¥CT MPaB JIOANHU i OCHOBOTIOJIOKHUX ¢BOOO Ta IIpOTOKOIIB /10
Hei i mpaktuku €CILL, mo cnpustume ix 3abe3mnedernio Ta 3axucty. OpHaK pu
MPOBEJICHHI MOJAJbIINX HAYKOBUX JOCJI/)KEHb JIOIIJIbHO 3BEepHYTU yBary Ha
HNUTAaHHS Y9acTi rPOMaJChbKOCTI y 6GOPOTHOI 3 aHTPOIMOIEHHOI 3MIHOI0 KJIiMaTy.
CrBepmxyBaTH 11€ 103BOJISAI0Th BUCHOBKH, oTpuMani O. Ammann & A. Boussat,
110 «KPIM HAayKOBOI HEBM3HAYEHOCTI I1I10JI0 HACJI/JKIB 3MiHM KJiMary, Iie oJHa
CKJIQJIHICTD TIOJISATAE B TOMY, 1[0 PEKOMEH/allil eKCIepTiB 3 MUTaHb KJIiMaTy
MOXKYTb CYIEPEUUTH TPIiOpUTETaM TPOMA/ISH, 3alliKaBJEHUX TPYIl Ta MOJITHY-
HUX IHCTUTYIii». ABTOPU HAroJiomyioTh, 1o €C Ta oro iHCTUTYIIT BKe AaBHO
KPUTHUKYIOTh 3a <«AediluT JeMOKpaTii» i He3[JaTHICTh 3aJyYuTH BCiX cy0’€KTiB
IPOMAITHCHKOTO CYCIIJIbCTBA HA PIBHUX /10 3aKOHOTBOPUOTO Tipotiecy B €C [22].

Knaimamuuna cxnadosa nayionanvhux 00KymeHmie noimuKo-cmpamezitiozo
cnpaAMYyeanus

[ToBepHemocst 10 pO3TJISAY AOKYMEHTIB MOJITUKO-CTPATETTYHOTO CIIPSAMYBAaHHS.
[Ile pas 3ayBakuMo, 1[0 BU3HAYAJbHO KJIMaTHYHA MOJITHKA BUOYIOBYBaJacs
caMme B MeKaxX eKOJIOTO-TIPaBOBOI MOJITUKU TOPS/L 13 eHepreTudHoto Ta iH. Iliz-
TBep/KEHHSAM 1boMy € npuiHATTS B 1998 p. OcHOBHUX HANPSMIB JlepP:KaBHOI
MOJITUKU YKpalHU y Tajay3l OXOPOHU NOBKIJLJIS, BUKOPUCTAHHS MPUPOTHUX
pecypciB Ta 3abe3TieueHHsT eKOJOTIYHO1 Oe3TeKH, 3aTBepkeHnx [locTaHOBOIO
Bepxosuoi Pagu Ykpainu Big 05.03.1998 p. Ne 188/98-P [39], To6T0 Maiike
yepe3 pik micasd npuiHATTS KiaiMaTuuHol nmporpaMu YKpainu, 3aTBep/KeHO1
[Tocranosoto Kabirnery MinictpiB Yipainu Big 28.06.1997 p. Ne 650. Oxnax
y Ilocranosi Bepxosuoi Pagu Ykpainu Big 05.03.1998 p. Ne 188/98-P murie
YOTUPHU Pa3y 3TaJlyEThCS KJIMaT, a caMe B KOHTEKCTIi: a) CTBOPEHHs i (PyHKITiO-
HyBaHH# /[ep;kaBHOI cMCTEMU €KOJIOTTYHOTO MOHITOPUHTY JOBKIJIIL 3151 CIIPHU-
SHHS 3AIHCHEHHIO JIepKaBHOI €KOJIOTIYHOI TOJITUKY, SKa Tepebayac po3BUTOK
MiKHApOIHOTO CIiBPOOITHHUIITBA MIOAO0 OXOPOHM 1 3am0OiraHHS aHTPOIIOTEHHI
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3MiHI KJIiMaTy, 030HOBOTO Mapy armocdepu, 6) 36amaHCOBAHOTO BUKOPUCTAHHST
1 BIJTHOBJICHHSI IIPUPOJHUX PECYPCiB MO0 3POIIYBAaHUX 3€MeJIb, Ha SKUX CIIO-
CTepiraloThCs MiJITOIJIEHHS, BTOpDUHHE 3aCOJIeHHS, BOJHA €po3id, pyHHYBaHHS
MPUPOJIHOI CTPYKTYPHU TPYHTIB TOMIO (TaK, 3aKOHOABIIEM 30CEPE/KEHO yBary
Ha BpaxXyBaHHI 3MiHM MIKPOKJIMaTy 3POINyBaHUX JiJISHOK, 3a0e3IeYeHHi Bij-
MOBIIHUX yposKaiB Oe3 Jerpajallii 3eMesib); B) BpaxyBaHHs MPUPOIHO-KJIiMa-
TUYHUX YMOB IIPU OIPAIIOBaHHI Mojiesiell TPYHTO3aX1UCHOTO Ta MeJIiOpaTUBHOTO
3eMJIEKOPUCTYBAHHS; T') BU3HAUEHHS OCHOBOIIOJIOKHUX TEHEHIIIN (hOpMyBaHHS
crparerii icokopuctyBants (ix BKa3aHo /Bi, MO-IepIie, 3pocTaioda morpeda
B JIEPEBUHHIN CMPOBUHI B yMOBaxX 3HAUYHOTO MedillUTy JIicy; TO-APYTe, pi3Ke
MiIBUIIIEHHST KJIIMATOPETYJII0I0U01 MOPs/l i3 3aXMCHOI0, CAaHITaPHO-TITIEHIYHOIO,
peKkpealiiiHO-TYpPUCTUYHOIO Ta €CTeTUYHOIO POJIJIIO JIiICIB B YMOBaX €KOJIOTTYHOL
kpusn). B ocrannboMy Buna/IKy 3HOBY I1OCTA€ MUTAHHSA aHTUHOMIYHOCTI €KOHO-
MIYHMX U €KOJIOTIYHUX IHTEPeciB, OCKIJIbKM B YMOBaX CbOTO/ICHHS BCE X TaKU
MPIOPUTETHUMM BEKTOPAMU JIePKaBHOI MOJITUKU He3aJesKHO Bij 1i ramy3eBoi/
CEKTOPAJIbHO1 CIPSIMOBAHOCTI BU3HAYEHO JIOMIHYBAHHS €KOJIOTIYHUX 1HTEPECiB,
3abe3IeyeHHs] eKOJIOriYHOI Ge3IeKH, JOCATHEHH KAIMaTHYHOI HeHTPaJbHOCTI.
3a3HAuMMO, 110 B I[bOMY HOPMATUBHOMY aKTi TUTAHHS PO3BUTKY KJIIMATUYHOTO
3aKOHO/IAaBCTBA TaKOK He MOPYIIYBAJIOCS HaBITh IIPU IJIaHYBaHHI cUCTeMaTU3allil
(y dopmi koaudikariii Ta iHKOpIOpallii) eKOJOTiYHOTO 3aKOHO/IABCTBA Y KOH-
TEKCTI IPUNHATTS IePIIOYEPrOBUX 1 MePCIeKTUBHUX 3aKOHIB 1 IPABOBUX aAKTIB.

[Tonanpiie ¢hbopMyBaHHS €KOJIOTIUHOI MOMITUKY T10B’I3aHe 3 TIPUMHATTIM PO3II0-
pskenns Kabinery Minictpis Ykpainu «IIpo cxsasenus Kormeniii HaiioHab-
HOI €KOJIOTIYHOI To/ITUKN YKpainu Ha nepioa 10 2020 poky» Bix 17.10.2007 p.
Ne 880-p [54], 3akoniB Ykpainu «IIpo OcHoBHi 3acaau (cTpaTeriio) aepskaBHOI
eKoJIoriuHOl TosiTuKr YKpainu Ha nepiox m10 2020 poky» (2010) [55] i «IIpo
OcHoBHI 3acaau (cTpareriio) Aep:KaBHOI €KOJIOTIYHOI MOJITUKN YKpaiHu Ha
nepiozt 110 2030 poky» (2019) [56]. Byayun oOmeskeHUMU 0GCSITOM CTATTi, MAEMO
HABECTH y3aTraJbHEHHS MO/I0 KOHIIENTYaIbHUX TTPUTTHICIB TIEPITUX IBOX HOPMATHB-
HO-TIPABOBUX aKTiB 3 TOUKU 30PY BiZ0OpasKeHHs 1 BUPIIIEHHS B HUX KJIIMaTUYHUX
nutanb. Tak, K 1MOKa3ye aHami3 iX MOJOKeHb, OCHOBHI 3aB/laHHS HalliOHAJIBHOI
€KOJIOTTYHOI TOJIITUKY BU3HAYEH1 IepeBaKHO KPi3b IIPU3MY: a) MOCUJIEHHS MiX-
HapOJHMX 3000B’g3aHb M[0A0 peasisallii IPOEKTIB CIIJIbHOTO BIIPOBAIKEHHS
3 norpuMaHHsAM BuUMor KioTtcbkoro mportokoay 10 Pamkooi konsentiii OOH 1po
3MIiHY KJiMaTy, po3pobJieHHs i BIIPOBA/KEHHSI CUCTEMU TOPTiBJIi HAIIOHAJbHIM
HA/ITUIITKOM KBOT Ha BUKH/M MapPHUKOBHUX Ta3iB; 6) pO3poOJEHHS i MTOETAITHOTO
BUKOHAHHS HAI[IOHATIBHOTO TJIAHY 3aXO/1iB MIOJI0 TIOM SIKIIEHHST HACJII/IKIB 3MiHU
KJiMaty i 3amobiraHHsT aHTPOTIOTEHHOMY BILIMBY Ha HBOTO; B) 3armo0iTaHHs T710-
GasTbHIiT 3MiHI KJIIMATy 3a/7IsT OXOPOHU HABKOJIMIITHBOTO MTPUPOHOTO CEPEIOBHIIA
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il 3abesreyeHHst eKoJIoriuyHol Gesnexku Ta iH. IIpore mepcrnekTus momo GopMy-
BaHHs JIi€EBOI HOPMATHUBHO-IIPaBOBOi Gas3u y cdepi aganramii 10 3MiH KaiMarty
3HOBY He BM3HaueHO. Bijbin Toro, ciiji Harajatu, 10 y pi3Hi 4acoBl IPOMIKKU
MOBa HIIJIA TIPO <«IIOTePeKeHHsT KITIMaTHYHUX 3MiH», «00pOThOY 31 3MIHOIO KJIi-
Maty», <IIPOTU/III0 3MiHAM KJIIMATY», «IIO/I0JIaHHS KJIIMAaTUUYHUX 3MiH», «a/lallTa-
110 JI0 KAIMaTUYHUX 3MiH» (KJIIMaTUYHY aJanTallio) TOIIO.

Buxonsun 3 nipboro, B OcHOBHUX 3acajiax (cTparerii) Jiep:KaBHOI €KOJIOTTYHOI
noJiituku Yxpainu na nepiof; 10 2030 poky [56] oami€io i3 3acaj nep:kaBHOI €KO-
JIOTTYHOI TIOJIITUKK 3aKPIIlJIEHO 30epesKeHHsT TAKOTO CTaHy KJIIMaTUYHOI CHCTEMH,
SIKWI YHEMOKJIUBUTD TTIBUTIEHHST PU3UKIB 71T 3[0POB’sT i GJ1aromoydust Jroieit,
a TaKoK 30epeKeHHsT i BiHOBJIEHHs TPUPOJHUX €KOCHCTEM. 3MiHa KJIiMaTy
B YMOBaX ChOTOJICHHS BITUYM3HSHUM 3aKOHO/IABIIeM BiJlHECEHA JI0 TePIIONPUYNH
BUHUKHEHHSI €KOJIOTTYHUX Po6JIeM 1 Ha3BUYallHUX CUTYalliil B YKpaiHi, a 3aro-
Giranus iif Ta aganTariio 10 Hel BKJIIOYEHO [0 KOJIa 3aBIaHb i3 3a0e31eueHHs
iHTerparii eKoJOTIYHOI MOJITUKU y TPOIeC MPUUHATTS PillleHb MO0 COIiaib-
HO-eKOHOMIYHOTO PO3BUTKY JepskaBu. Y 3razaniii Ctparerii cepen nepesiky
OYiKyBaHUX Pe3yJIbTATiB TaKOXK 3aJeKJapoBaHO (OPMYBAHHS MPaBOBOI 6a3m
1 CTBOpEHHS YMOB JIJIs1 peasii3aliil /iep;kaBHol MoJiTUKY Y cdepi 3MiHM KIiMarty.

[lo peui, 3apa3 TPUNHATI U JiI0TH KJIIMAaTOOPIEHTOBAHI MO TUKO-TIPOTPAMHI aKTH:
Konmentiis peasizaitii fepskaBHOI TOMTUKK Y cdepi 3MiHU KJIiMaTy Ha Tepiof
1o 2030 poky [40], Crpaterist ekooriqHol Oe3MeKn Ta ajanTarii 10 3MiHK KJIi-
Mmaty Ha nepiof 10 2030 poky [41] it Onepauiitnuii nan ii peasisanii y 2022—
2024 pokax, Crparerisi HU3bKOBYTJIEIEBOIO PO3BUTKY YKpainu m0 2050 poxy
(puiiHsTa MpPOTOKOMBLHUM pineHHsiM Kabinery MinicTpiB Ykpainu, 2018 p.)
[42]. OTxe, posnouaTo (hopMyBaHHSA CAMOCTIHHOTO KJAIMAaTUYHOTO HATIPSIMY
HaI[IOHAJIBHOI MOJIITUKYU, SIKUHU TICHO OB’ SI3aHUN 13 OCHOBOIIOJIOKHUMU Bi3isIMU
HOJITUKY 3a0e3MeueH s HalllOHAIbHOI Oe3IleKH B eKOJIOTIUHIN Ta eHepreTudHii
cepax.

Jlogamo, 1m0 B 6araTboX HOBUX ab0 OHOBJIEHUX CTpATErisX HalliOHAJbHOIO PO3-
BUTKY JIOCSATHEHHS KJIIMaTUYHOI HEUTPAJbHOCTI IPOTOJIONIEHO OJHIEIO 3 NIPIOPH-
TEeTHUX Miciil. 3okpeMa, Tak 3pobsero B HamioHanbHill eKOHOMIUHIN cTpaTerii
Ha niepion 10 2030 poky [57], a Takoxxk B Enepretwuniii crpaterii Ykpainu Ha
nepion no0 2035 poky [58] (posmopsiizKeHHsT BTPATUIO YMHHICTH Ha ITijcTaBi
posnopskents Kabinery Minicrpis Ykpainu Ne 373-p Bix 21.04.2023 p.) i unn-
Hiit Exeprernysiii ctparerii Ykpainu Ha niepion 10 2050 poky (HoBiit) [59]. Ak
BUILJINBAE 3 IMOJIOKEHD TOKYMEHTIB, BUPINIEHHIO Ii€l TPoOIeMI Ma€ CIPUSTH
PO3BUTOK CUCTEMU 3POIIEHHS 1 KOMILJIEKCHUI MiIXi/T 10 CKOPOYEHHS BUKHJIIB
IMapHUKOBUX Ta3iB U azanTailii 70 3MiHu kJaimaty. [lopsin i3 3a3HaYeHUM 3a11po-
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ITIOHOBAHO TOIIUPUTHA 3aCTOCYBAHHS «KJIIMAaTUYHO PO3YMHOTO» CiJIbCHKOTO Ta
JIICOBOT'O TOCTIOZIaPCTBA 13 CKOPOYEHHAM BUKUJIIB MAPHUKOBUX Ta3iB I aJlanTailieio
710 3MiHM KJIIMaTy, CTaJOr0 YIPABJIiHHS MPUPOIHUMHU PeCypcamu, 30epesKeHHsT
i mpuMHOsKeHHsT OiopisHoMaHiTTs Tom0. OHAK, SIK TOBOANTH MPAKTHKA, ITPOTOJIO-
IIEHHST METH TIle He O3HAJa€ ii JOCATHEHHs, HeoOXiIHO chopMyBaTH Ji€BI MPaBOBi
MexaHi3mu 3a0e3rederns KIiMaTnaHol HedTpaabHoCcTi. MaeMo KOHCTATyBaTH,
0 /10Ci 3HaUYHa YacTUHA TaJy3eBUX IOJIITUK, CTpaTeriil 1 MJIaHiB He y3TojKeHa
3 JOKyMEHTaMHu 3 KJIMaTUYHOIO IJIaHYBaHHS, BIZICYTHI IJIaHU 3 ajanTailii /10
3MIHM KJIIMaTy TOMIO. 3a TaKOl CUTYallil JIOPEYHO BECTU MOBY IIPO TTPUCKOPEHHS
MPOIIECiB PO3POOJIEHHST CTPATETiil raJy3eBUX MOJITHK, TIPU I[OMY yBary Tepe-
aycim Tpeba 3BepHYTH Ha MpaBoBY (GOPMY aKTiB CTPATETIYHOTO TIAHYBaHHS, iX
BignosignicTs Bumoram €C i cydacHUM aMOITHUM IILJISIM.

3 OrJisily Ha HaBe/leHe 3apa3 CJiJl 30Cepe/IuTUCS Ha MePCIeKTUBAX PO3BUTKY
6araTOBEKTOPHOCTI KJIMAaTUYHOTO 3aKOHO/AABCTBA y cdepi: 3ampoBasKeHHS
HaI[lOHAJbHOI CUCTEeMU TOPTiBJII BUKWIAMU IMAaPHUKOBUX Ta3iB; 3aTBepP/sKEHHS
iHTerpoBaHoOTO TIaHy OOPOTHOM 13 3MIHOIO KJIMaTy i PO3BUTKY €HEPreTUKH
1o 2030 poxy; po3pobsieHHs i BIpoBa/KeHHsT PaMKoBOI cTparerii aganrarii /10
3MiHu KiaiMaTy B Yipaini 70 2030 poxy; po3poOsIeHHsST CEKTOPATbHUX KJIIMaTHY-
HUX TIOJIITUK 1 BCTAaHOBJIEHHS KOHKPETHUX I1IiJIel 71 KOXKHOI 3 HUX; CTBOPEHHS
HarionaibHoro KaiMatnaaoro (poHLy; BIPOBAIKEHHS «3€JIeHUX O0JIiraiii> st
3aJly4eHHs 1HBECTUIIN B €KOMOJEPHI3allilo I MPOEKTU €KOJIOTTYHOTO CIIPSIMY-
BaHHS ToIO. BbauaeThes, 110 BKasaHe, 6€3yMOBHO, BILIMHE i1 Ha (GOpPMYyBaHHS
HOBUX BU/IIB KJIIMAaTUIHUX TTPABOBITHOCHH.

[Tpunarigno gogatu, o HUHI IEPIIOYEProBUM 3aBJAaHHAM yce 1e 3aIUIIAETHCS
NPUBE/ICHHA Y BIJIMOBIJHICTD JI0 €BPONENCHKUX BUMOT MOHATINHO-KAaTeropiaib-
Horo anapaty. Ha piBHI HaIlioHATbHOTO 3aKOHO/IABCTBA JI0OCI BiICYTHI IOPU/IUYHI
BU3HAYEHHS TIOHATDH <«KJIMaT», «OXOPOHA KJIMaTy», «IIOM SIKIIEHHsI HACJIi/KiB
3MIHM KJTIMaTy», «aanTallis 10 KIIMaTUYHUX 3MiH KJIiMaTy» Ta iH. 3ayBaKUMO,
mo B Pamkogiit konsennii OOH mnpo 3miny kiaimaty (1992) sakpinseno nedi-
HIITIO TTOHATTS «KJIIMaTUYHA CUCTeMa» — CYKYIHICTh atMocdepu, riapocdepu,
6iocdepn, reocepn i ix B3aemosio. BoaHouac «3MiHa KITiMaTy» PO3TJISIAETHCS
SIK TIPsIMO ab0 HeTpsiMO 3yMOBJIeHa (iHaKIe KaKydu, OMOCEPEIKOBAHO 3yMOB-
JIeHa) JIisIbHICTIO JIIOAWHM, 110 TIOPO/KYE 3MIHU Y CKJIali r106aabHOi arMocdepn
1 HAKJIQZIAETHCS HA TTPUPOZIHE KOJMBAHHS KJIIMATY, SKi CIIOCTEPIraloThCsl IPOTITOM
MOPIBHSIBHUX TIEPIOJIiB Yacy, a «HeCITPUATINBI HACTIIKN 3MiHU KJIiMaTy» O3Hava-
I0Th 3MiHK y (BisudHOMY cepenoBuiii a6o 6i0Ti, BUKIMKaHI 3MIHOIO KJIiMaTy i sKi
Jy’Ke HEeTaTMBHO BILIMBAIOTh HA CKJIA[, BITHOBHY 3/IaTHICTh a00 MPOAYKTUBHICTD
HPUPOAHUX 1 PeryJaioiounx exocrucreM, abo Ha (YHKI[IOHYBaHHS COIiaJbHO-
eKOHOMIYHUX cucTeM, abo Ha 310poB’st i 100podyT moauHu [60].
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Crimparovrch Ha HaBe/leHe, BOAYa€ThCs 3a JOIiIbHE 710 chep il 3akoHy YKpa-
inn «IIpo 0xopoHy HaBKOJMIIHBOTO TPUPOHOTO cepetoBuiiiay (1991) BrmounT
nuTanusg 3minu kiaimary. Tak, 3akonom Ykpaiau Big 20.03.2023 p. Ne 2973-1X,
SIKUI HaOMpae YMHHOCTI Yepes IICTh MICSIIiB i3 [HS CKAaCyBaHHSI UM TPUITHHEHHS
BOEHHOTO CTaHy, BBe/leHoro YkazoM I[IpesuzsenTta Ykpainu «IIpo BBe/neHHSI BOEH-
HOTO cTaHy B Ykpaini» Big 24.02.2022 p. Ne 64,/2022, 3aTtBep/skeHUM 3aKOHOM
Ykpainu «IIpo 3arBep/ukennsa Ykasy IIpesunenta Ykpainu "IIpo BBesieHHST BOEH-
HOro crany B Ykpaini”» BiJ 24.02.2022 p. Ne 2102-1X, 3miHu kJaiMary BiJiHeCEHO
110 TIepesTiKy YNHHUKIB, BIJIUB SKUX TTPU3BOAUTD /10 «HETATUBHUX 3MiH y HABKO-
JIUIITHBOMY TIPUPOJHOMY CEPEIOBUIIi» MOPS i3 BTPATOI0, BUCHAXKEHHSIM YU
3HUIIEHHSIM OKPEeMUX IPUPOHUX KOMILJIEKCIB 1 pecypciB BHACJIIOK HAJMiPHOTO
3a0pyIHEHHST HABKOJIMITHBOTO MPUPOIHOTO CePeIOBUIINA, PYHHIBHOTO BILTHBY
CTUXIMHUX CUJI TIPUPOIM Ta IHIINX (haKTOPIB, SAKi 0OMEKYIOTh a0 BUKJIIOYAIOThH
MOSKJIMBICTD SKUTTEMISIBHOCTI JIOJUHU Ta MPOBAKEHHS TOCTIOAAPCHKOI [Tis1/Ib-
HocTi B inx ymoBax [61]. [lonamo, o B 3akoni Ykpainu «IIpo oxopony HaBko-
JIMTIITHBOTO TIpUpoiHOTO cepemoButnay (1991), axuit mie TpuBanmii yac, cepej
NPUPOJHUX JIIKYBAJbHUX (PAKTOPIB, 3aBASKM SKUM BU3HAYAIOTHCS TEPUTOPIii
KYPOPTHUX 1 JIIKYBaJIbHO-03/I0POBYUX 30H, MOPSI/] 13 MiHEPAIbHUMHU JIZKepeiaMu
Ta IHITUMU YMOBaMH, CIPUSATIUBUMU [ JIIKYBaHHS 1 03/J0POBJIEHHS JIIOJEM
(cT. 62), 3aBASIKM SIKUM BiIOYBa€THCS BifIHECEHHS /10 3a3HAYEHUX 30H, BKa3aHO
W «KJIIMAaTU4YHI YMOBU».

Opnak mpobeMoio € Toi (hakT, 10 A0Ci BIACYTHIN CremiaJbHuil HOpMATHB-
HO-TIPABOBHII aKT, B IKOMY OyJiii 6 yperyiboBaHi MPaBOBIIHOCKHM TI[O0 3MiHU
KaiMaTy um agantaiii 10 HuxX. OHaK MaEMO KOHCTATyBaTH, IO 3apa3 TPUBAE
IPOIEC CTBOPEHHS IHCTUTYIIHHO-(DYHKIIIOHAIBHOTO IIPABOBOTO MeXaHi3My 3a0€e3-
MeYeHHs aJlaTallii 10 3MiHU KJIiMaTy Ha HalllOHAJIbHOMY I CEKTOPAJbHOMY PiB-
HAX, @ caMe JI0/IaHO KJIIMAaTUYHY CKJIAJI0BY /10 KOMIIETEHIil BIAIIOBIIHMX OPraHiB,
ajie, Ha KaJib, 1IbOTO JI0Ci OpaKye Ha perioHaJbHOMY i1 MicieBoMy piBHsX. Tak,
y Mi/I3aKOHHUX HOPMaTUBHO-IIPABOBUX aKTaX, sIKKMU BPEryJbOBAaHO ITOBHOBA-
JKeHHSI MiHICTepCTB Ta IHIIMX OPraHiB IIO/I0 ajanTallii 10 3MiHU KJaiMarty (Harpu-
Ksazt, noctanoBax Kabinery MinictpiB Yipainu «/leski nuranast Minictepcrsa
3aXUCTY JOBKIJJIS Ta NPUPOAHUX pecypciBy» Big 25.06.2020 p. Ne 614 [62],
«ITosoxenHst mpo MiHiCTepCcTBO arpapHoOi MOJIITUKU Ta IIPOJOBOIbCTBA YKPATHU»
Bin 17.02.2021 p. Ne 124 [63] Tomio). [Ilonpasaa, BHeCEHO BiANOBIHI 3MiHU /10
3akony Ykpainu «IIpo oXxopoHy HaBKOJUITHBOTO MPUPOIHOTO CEPEIOBUINA
3akonoM Ykpainu Ne 2973-IX Bin 20.03.2023 p. [61] mogo xomueTeHIii 1eH-
TPAJIbHOTO OpraHy BUKOHABYOI BJIa/H, 110 3abe3nedye (hopMyBaHHS JIepKaBHOI
MOJITUKU Y cepi OXOPOHU HABKOJUIITHBOTO TTPUPOTHOTO CePe/IOBUINA, Y Tamysi
OXOPOHM HABKOJIMIIIHBOTO IIPUPOIHOTO CEPEOBUIIA I BUKOPUCTAHHS TIPUPOIHUX
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pecypciB (4. 1 1. «ii» ct. 20, ajie BOHM, SIK HATOJIOIIYBAJIOCS BHUIIlE, HAOEPYTh YMH-
HOCTI yepe3 MICTh MICAIIIB i3 IHS CKaCyBaHHS YW MMPUITMHEHHS BOEHHOTO CTaHY ).

Ha migcraBi mpoBemeHOTO aHAIi3y MOKEMO KOHCTATyBaTH, 110 HaIllOHAJIbHE 3aKO-
HO/IaBCTBO XapaKTePU3YETHCS BIJICYTHICTIO CUCTEMHOTO M KOMILJIEKCHOTO TTi/IXO/Y
JI0 BPETYJIFOBAHHS TIMTaHb ajanTaliii 10 3MiH kaiMaty. He3Bakaioun Ha riiobasb-
HICTh, BOHU He 3HAWIIIN CBOTO 3akpimnsieHHs i B OcHOBHOMY 3aKoHi, Xoua Iie,
Ha Hallle epeKOHaHHSsI, CIIPHUAIO O MOCUJIEHHIO I TapaHTOBAHOCTI IO THKO-TIPa-
BOBOI HMIATPUMKM 3 OOKY Aep:KaBu il BUBeJIO 6 iX Ha piBeHb TaKUX HaWBUILUX
coLia/JIbHUX I[HHOCTEH, IK 3a0e3ledeHHs eKOJIOriYHOol 6e3leKku i miaTpuMaHHs
€KOJIOTIYHOI PiBHOBATrH, 110 MOKHA MOPIBHATH i3 KOHCTUTYI[IHHUM 3a0e31edeH-
HSIM eKoJtoTiuHOI (hyHKITT gepxkasu (ctarTi 16, 50 Ta iH.), a TaKOK rapaHTOBAHOCTI
IpaB BJIACHWKIB, 00 BUKOPUCTaHHS BJIACHOCTI HE MOJKE 3aB/IaBaTH IKO/M [TpaBaM,
¢BOOOIaM 1 TiIHOCTI TPOMAISTH, iHTEpecaM CyCITIbCTBA, MOTIPITYBATHA €KOJIOTIUHY
CUTYaIIifo 1 TPUPO/IHI AKOCTI 3emuti (4. 7 cT. 41) Ta in.

He menmn 3nauymmumuy BUAAIOTHCS 3MiHU, BHECEHI IO ML «i», «H» CT. 3 3aKOHY
Ykpainu «IIpo 0XopoHy HAaBKOJUIITHBOTO ITPUPOJHOTO cepe/loBuilia» (Xoua BOHU
3 OISy Ha 00’€KTHBHI IPUYMHK, a CaMe BOEHHUI CTaH, «3alpaiioioThy Yepe3
ITCTh MICSIIIB 3 THA HOTO CKAaCyBaHHS UM MPUITMHEHHS ), 3Ti/THO 3 SKUMU JI0 Tiepe-
JIIKy OCHOBHUX TPUHITUIIIB OXOPOHU HABKOJHUITHBOTO TTPUPOHOTO CEPEOBUINA
JIOJIAHO TaKi: «ypaxyBaHHsI 3MiHU KJIIMaTy IIPU BUPIIIEHH] TUTaHb OXOPOHU HABKO-
JIUTITHBOTO TIPUPOTHOTO CepeIOBUIIA I BUKOPUCTAHHS TPUPOHUX PECYPCIB TOPSIT
i3 CTylleHeM aHTPOIIOTeHHOI 3MIHEHOCTI TePUTOPIil, CyKYITHOCTI /i1 (hakTOpiB,
1[0 HETaTWBHO BILIMBAIOTHh Ha €KOJIOTTYHY 0OCTAHOBKY; TIOM SIKIIECHHS HACJIIIKIB
3MiHM KJIIMaTy Ta ajarnTariis /10 3MiHu KjaiMaTy» [61], o cipusie 3akpinsieHHio
3aCaIHUYMX TOJIOXKeHb TPy (hOPMYBaHHI KITIMAaTUYHOTO 3aKOHOIABCTBA.

BucuoBku

Y3araibHIOIOYM, 3a3HAYUMO, IO KJIIMATUYHI MPaBOBIJTHOCUHU MOCTYIOBO
(bopMytOThCS 1 BUOKPEMITIOIOTHCS B CAMOCTIHHUI MIXKTajay3eBUl iHCTUTYT SK
€KOJIOTTYHOTO, EHEPreTHYHOr0, arpapHOro, IpaBa eKOJIOTIYHOI GE3MEeKH, TaK 1 MixK-
HapomaHoro i mpasa €C Ta iH., a TAaKOX BIJIMOBIIHUI 1HCTUTYT 3aKOHOABCTBA.
Y mepcriekTHBI crogiBaEMOCS Ha TMPOBEAEHHS CHUCTeMaTH3allii KJAiMaTUudYHOTO
3akoHozaBcTBa. Ha namre nmepekonants, WMOBIpHO c(OPMYETHCS caMOCTiliHA
rajy3pb myOIigHOTO mpaBa — KiaiMarudre. /[0 TAKOTO BUCHOBKY HAC TIi/IIITOBXYE
TOW (hakT, 10 3aKOHOAaBYe 3abe3nedeHtst (IHCTUTYT 3aKOHOJABCTBA) K Ha
HaIllOHAJTbHOMY PiBHI, TaK 1 Ha/[HAIIOHAJIBHOMY, SIKUM IPUTAaMaHHA BHYTPIIIHS
nudepenitiaiis, yxxe icHYyE.

Ak cBiuaTh pe3yabraTu JOCTi/KEeHHS, HallloHAJIbHe KJIIMaTUuYHe 3aKOHOIaBCTBO
BUHUKJIO 1 PO3BUBAJIOCS B MEKaX €KOJIOTTYHOI OXOPOHHOI CIIPSIMOBAHOCTI (J1esKi
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HAYKOBIIl HAroJIOMYIOTh BUKJIOUHO HAa MOTO MPUPOJOOXOPOHHIN CKJIA0BIil),
a came aTMochepoOXOPOHHOTO, 030HOOXOPOHHOTO 3aKOHOAABCTBA. OTHAK TTOPSI/L
i3 3rajlaHM BOHO Gepe CBOI BUTOKM, TICHO TOB’sI3aHe 1 KOPEJIOETHCS 3 Oe311eKO0-
BuM (y cepi eKoJIoTiuHoi, eHepreTHYHOI, MPOI0BOILYOL Ta iH. Oe3rmeKn).

JloBesieHo, 10 MOJI0KEHHS KJIIMaTUYHOTO 3aKOHO/IAaBCTBA IPYHTYIOTHCSI Ha MisKHA-
POAHNX 30008’ sI3aHHAX YKPAIHM 1 CIMPAOThCA HA IPUIUCHA IPURHATUX Ha iX -
CTaBl MOJIITUKO-IIPOrPaMHUX JIOKYMEHTIB CTPATErT4YHOIO PO3BUTKY HAIIIOl JIepsKaBy.
30KpeMa, 3acaHIYi TIPUHITAITN 3HANIIIN BioOpakeHHs B TIOJII THKO-TIPOTPAMHIX
aKTaxX CEKTOPAJbHUX KIIMAaTUUYHUX TOJITHK JIJII €HePTeTUKHU, TPOMUCJIOBOCTI,
TPAHCIIOPTY, >KUTIOBO-KOMYHAJIBHOTO TOCIIOAPCTBA, arpapHOro CEKTOPY Ta 1HIINX
ramxyseil. YkazaHe MOBHICTIO Y3TOKYEThCS 3 TUM, IO BiNMOBiHO 10 BuMor €C
KJIIMaTUYHA MOJITHKA Ma€ OyTH iHTErpOBaHa JI0 TATy3€BUX MOJITUK MOPSIZ 3 1X
exosiorizaitieo. bepyun 110 yBaru HaBeseHe, HaroJoIIeHo, 10 cyJacHa KJIiMaTuIHa
MOJTIITHKA Ma€ BUOYIOBYBATHCST HA KPOCCEKTOPAIBHOMY PiBHI 3a/1J1s1 3a0e31eueHHsT
30epesKeHHs CTAJIOCTI eKOCKCTeM, JaHIadTHOro i 6i0J0riYHOro pPi3sHOMAHITTS,
MPUCKOPEHHS MEPEXOJLY /10 CUCTEM eHEPro30epeKeHHsI 3 HU3bKUM BMiCTOM BYT-
JIeIlio, 3MEHIIIEeHHS 3aJIeKHOCTI BiJl BUKOITHOTO HAJIMBa, TIONIMPEHHS BUKOPUCTAHHS
Bi/IHOBJIIOBAHUX JIZKepeJsT eHepril, MoJIIieHHs eHeproeeKTUBHOCTI, a TaKOX TTijI-
BUIIEHHS aIalTAIlifHOTO TIOTEHIaTy TPUPOJAHUX PeCypCiB /10 KIIMAaTUYHUX 3MiH.
Jlo1IbBHUM BBa)KaEMO BiKe 3apa3 yBeJeHHs 1 BUKJIQJ[aHHS BiIIIOBIIHOI HABYAJILHOI
JUCIUITiHY (30KpeMa, «KiriMaTuuHe 11paBo», «3aKOHO/IaBY1 3acajiv a/laliTallil 10
KJTIMAaTUYHUX 3MiH» TOIIO) B IOPUINYHUX 3aKJIa/[aX BUIIOI OCBITH, 3ayBasKIMO, 1110
HAYKOBI[IMU HaBe/IeHI MEePEKOHINBI OOTPYHTYBAHHST II[0O/I0 OPEYHOCTI 1i 3a1po-
Ba/KEHHSI B HABUAJIbHUI Tpoiiec [64].

Kpim TOTO, aprymMeHTOBaHO, 10 JAOCATHEHHS KJAIMAaTUYHOI HEUTPAJbHOCTI
3a0€e3IeUeHHsT eKOJIOTIUHOI Oe3[eKN MaloTh PO3TJISAATHCS K B3a€EMO3aJIEKHI
Bi3il HaIllOHAJIbHOI BHYTPIIIHBOI Ta 30BHIIIHBOI MOJITUKNA B YMOBaX CbOTO/IEHHS
i moBoeHHOTO BiHOBeHHS. [lomanbine (opMyBaHHS KJIIMAaTUYHOI TMOJITUKA
CIIPUATUME: ONTUMIi3allii (PyHKIIIOHAIbHO-OPraHi3aliiHuX 3acaj IHCTUTYIIN
VIIPABJIHHST, BIIOPSIAIKYBAHHIO 1X KOMITETEHIIIi Ta MOBHOBAKEHD Ha 3acagax 3a0e3-
MeYeHHs JIOCATHEHHS KJIIMaTUYHOI HEUTPAJbHOCTI i1 CTAJIOT0 PO3BUTKY; JAOTPU-
MaHHIO BUMOI' KJIMAaTUYHOI Ta €KOJIOTIYHOI Oe3IIeKH, eKOJIONYHUX iMIepaTHBiB;
HOIHEPEeKEHHIO eKOJIOTTYHUX PUBUKIB TOI0. BbayaeThes, 1110 00’€KTOM 110/1aJIh-
MUX HAYKOBUX JOCTIPKEHb MAIOTh CTaTU NMUTAHHS 3aXUCTY KJIIMAaTUIHUX TIPaB
JIIOJICTBA, SIKi, HA HAIIl TOTJISA/, YCIM JiepsKaBaM CJIi/l BU3HATU «OCHOBOIIOJIOKHUM
PaBOM Ha IMBiTi30BaHe MailbyTHE». 3a3HAYMMO, 10 A0Ci GPaKye y3roixKeHoi
Konmerii (Bianosiguoro Ilnany aiit) cucremaTusaltii HallioHAJIBHOTO KJIiMaTHY-
HOT'O 3aKOHOJIAaBCTBAa B KOHTEKCTI OTO €BpoIieisailii, a 11e, y CBOIO Yepry, € Harajb-
HOIO TIOTPeGOT0 JIJIST TIOAAIBIIOTO PO3BUTKY Ta BiHOBJIEHHS JepsKaBU B YMOBax
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36poiiHoi arpecii 3 60Ky pd K B €KOHOMIYHOMY, COIIaIbHOMY, €KOJOITYHOMY,
Tak i 6e31eKOBOMY aCIIEeKTaXx.
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Anoranisa

Cmammio npucesueno O00CAiONCeHII0 Meopii i NPAKMUKU 3aCMOCYEAnHs eAeKMPOHHUX
mexHo02ill Ha eubopax ma peepenoymax y KOHMeKCmi 2apanmyeanis YymeepoweHux
MINCHAPOOHUX NPUHUUNIG BUOOPUO20 NPABA. AKMYALLHICIb MeMU 106 A3aNHA 13 NPULLHAM -
mam 3axony Yipainu <Ilpo eceyxpaincoruil pepependyms, skuil 00360156 3ACMOCYBAIH
IHPOPMAUTTIHO-MENCKOMYHIKAUTIHUX TeXHON02I Nid uac 11020 opzanisauyii ma npoee-
Oenns. IIpedmem docrioncennss cmanosismo meopis i Npakmuka 3acmocyeanis enex-
mMponnux mexnonozill na subopax ma pegependymax ¢ Ypaini i 3a i mescamu. Mema
cmammi Nonsiza€ 6 anali3i 3acCMOCYBANHS eACKMPOHHUX MEXHON0ZIH Y npoueci aomini-
CMpYsans, ni0z0mosKu ma nposedents 6uUOOPIB, SKi AHAL02IYHO MONCYMb BUKOPUCTO-
syeamucs i na 6CeyKpaincokomy pegepenoymi 6 Koumexcmi 3abesneuenis NPuHuUNie
BUOOPU020 NPABA, A MAKOIC 3 ACYBANH MexHiunol cmoponu ix peanizauii. Y docuiocenmi
3aCMOCoBano mMemood anaiisy ma cunmesy Haykosoi iHpopmayii, nopieHIILIO-NPABOBUIL
i dianexmuunuil memoou Hayxkoeozo niznamis. /{ociionceno Hopmu GIMuUsHsIN0Z0 34KO-
nodascmea npo nposedenns subOPie ma Bceykpaincorkozo pegependymy uodo GuUKopu-
CManms erexmponnux mexnonozii. Ipoananizoeaio mixcnapoouni cmandapmu peanizauii
mexnoJ0zii e-voting, a maxoic ocnosi pexomendauii Beneuyiticokoi xomicii ma Komimemy
Minicmpis w000 3anobizanis NOPYWEHHIM NPUHILNY YCCHUX A GLIGHUX 6uOOpie nid uac
sacmocyeanis ingopmauitinux mexnonozii. Ocobnusy yeazy npuoileno 6UBUEHHIO NPABO-
BUX BUCHOBKIG CYOIB THOSEMHUX 0epIIcas CMOCOBHO NPOOIEMHUX ACNeKMIE Ma MONCIUBOZ0
NOPYUWeHIs. NPUHIUNIE 2010CY6anis nid yac sukopucmanis mexnonozii e-voting (CIIIA,
@PH, Indis, Anbanis). Chopmyabosano sUCHOBOK NPo me, w0 MINCHAPOOHA CNILLHOMA He
DO3MENCOBYE BUKOPUCTIAHHS NPOZPAM EAEKMPONHHO20 20]l0CYBANIA HA BUOOPAX ma pege-
penoymax, 3acmocosyioui 00HaKosi nioxoodu 6 pearisauii subopuux npununic. Oxpecieno
pexomendayii 0 GIMmuuUsHAN0L 3aKOHONPOEKMHOL OISIbHOCME MA NPAKMUKU AOMIHICMpPY -
sannst eubopis. Buseneno mociuse SUKOPUCMANHA MAKUX NPOGIOHUX THOOPMAUILHO-
MENCKOMYMIKAUILHUX MEeXHON02Il, aK Olomempuuna idenmupikayis, oniain-peccmpayis
noximuunux napmiti i Kanouoamie, eieKkmpomnne 2010CYEANHS, ONMUUHE CKANYBANH
naneposux Orojemenis, Qixcauis naneposozo ciidy, kpunmozpagis mowo. Ananis cyoo-
601 npaxmuxu 0as 3mozy Oilimu GUCHOBKY, W0 Ol QOMPUMAHHA NYOAUN020 XapaKxmepy
BUOOPUOZ0 NPOUECY BANCIUBUM € 2aPANMYEaNHs KibepOe3neKu, 3aXUcmy nepconarbHux
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Oanux ma pesyivmamis 01eUsIGACHHS WIAXOM Qikcayii naneposozo cidy. Hacamxineup,
npuseprymo yeazy 00 npobiemu 3axKoH00asuol peziamenmauii eaeKmpoHHux npoueoyp
nid uac nposedenns 6CeyKpaincokozo pedependymy 6e3 ix y3zo0rcenocmi ma 2apmoniza-
yil i3 nonoxcennsamu Bubopuozo xkodexcy Ykpainu. Iliokpecieno sacmapiricmo npoyedypu
iniyiiosanns ecenapoonozo pegependymy, saxpinienoi 6 Koncmumyuii Yxpainu ma dema-
Ji308aHOT 8 3aKOHI, W0 NOMpPedye MOOePHI3auil.

KmouoBi ciioBa: efeKTpOHHA JIEeMOKPATisl; BceyKpaiHChKU pedepenyM; inopmartiiiai
TEXHOJIOTIi; aBTOMaTHU30BaHa iH(opMalliitHo-TeleKOMYyHIKalliliHa CUCTeMA; eJIeKTPOHHE
TOJTOCYBAaHHS.

Electronic Technologies in Elections and Referendums:
Theory and Practice

Kateryna O. Pavshuk*
Yaroslav Mudryi National Law University,
Kharkiv, Ukraine
*e-mail: k.o.pavshuk@nlu.edu.ua

Abstract

The article is devoted to the study of the theory and practice of using electronic technologies
in elections and referendums in the context of guaranteeing the established international
principles of electoral law. The relevance of the topic is related to the adoption of the Law
of Ukraine "On the All-Ukrainian Referendum”, which allows the use of information and
telecommunication technologies during its organization and conduct. The subject of the
study is the theory and practice of using electronic technologies in elections and referendums
in Ukraine and abroad. The purpose of the article is to analyze the use of electronic
technologies in the process of administration, preparation and conduct of elections, which
can be similarly used in the all-Ukrainian referendum in the context of ensuring the
principles of electoral law, and also to clarify the technical side of their implementation. The
study applies the method of analysis and synthesis of scientific information, comparative
legal and dialectical methods of scientific cognition. The norms of domestic legislation on
holding elections and the all-Ukrainian referendum on the use of electronic technologies
have been studied. International standards of the implementation of e-voting technology,
as well as the main recommendations of the Venice Commission and the Committee of
Ministers on preventing violations of the principle of fair and [ree elections during the use
of information technologies, were analyzed. Special attention was paid to the study of legal
opinions of courts of foreign countries regarding problematic aspects and possible violation
of voting principles when using e-voting technology (USA, Germany, India, Albania). It
was concluded that the international community does not distinguish between using of
electronic voting programs in elections and referendums, applying the same approaches
to the implementation of electoral principles. Recommendations for domestic legislative
activity and the practice of election administration are outlined. The possible use of such
leading information and telecommunication technologies as biometric identification, online

ISSN 2414-990X. Problems of Legality. 2023. Issue 162 39



Maswyk K. O. EnekmpoHHi mexHosnozii Ha 8ubopax ma pegepeHOyMax: meopis i Nnpakmuka

registration of political parties and candidates, electronic voting, optical scanning of paper
ballots, recording of a paper trail, cryptography, etc. has been revealed. The analysis of
Jjudicial practice made it possible to conclude that in order to comply with the public nature
of the election process it is important to guarantee cybersecurity, protection of personal
data and the results of will detection by recording a paper trail. Finally, attention was
drawn to the problem of legislative regulation of electronic procedures during the all-
Ukrainian referendum without their consistency and harmonization with the provisions of
the Election Code of Ukraine. The obsolescence of the procedure for initiating a national
referendum enshrined in the Constitution of Ukraine and detailed in the law, which needs
to be modernized, is emphasized.

Keywords: electronic democracy; all-Ukrainian referendum; information technologies;
automated information and telecommunication system; electronic voting.

Beryn

JTOBroouikyBaHOIO TOMIEI0 cTaso HabpaHHs YMHHOCTI 3akoHOM YKpainu «IIpo
BCEyKpaiHChKUIT pedepeHyMy, 110 TIOKIaB KiHellb HeBPETyIbOBAHOCTI peasisaltii
pedepeniyMHOI JeMoKpaTii B YKpaiHi, HATOMICTb TIOCTaBUBIIIM IMUTAHHS, SKi HA
CbOTO/IHI 3a]uIIaloThbcd BiAKkpuTUMU. MoBa iije, 30kpema, Ip0 BUKOPUCTAHHS
aBTOMATU30BaHOI iHMOPMaIliITHO-TeJIeKOMYHIKalliitHOI cucTeMH JIJIst aIMIHICTPY-
BaHHS 1 MPOBEJIEHHsT BCEYKpaiHCHhKOTO pedepenaymy. HatomicTs, ipobieMHIM
3aJIMINAETHCS MMUTAHHS CaMOl MePCHeKTUBU BIPOBA/KEHHSI B YKpaiHi eJiek-
TPOHHOI CHUCTEMU TOJIOCYBAaHHS, TaK €CaMO SIK 1 TOTOBHICTb TPOMAJISIH /10 TaKOTO
HOBOBBEJICHHS. 3 MOIJISIAY Po3poOHUKIB 3akoHONPOEKTY «IIpo Koiemniiio
“3arnpoBa/PKeHHST CUCTEMU eJIEKTPOHHOTO TOJIOCYBaHHS B YKpaiHi”» (1omnpas/a,
B nasexomy 2011 p.) 3ampoBajiXKeHHIO eJIeKTPOHHOI CUCTEMU CIPHUSIE BHUCOKA
KOMIT'IOTePHA IPAMOTHICTD HACEJIEHHST, 0COOJIMBO MOJIOAUX | TAPOCTAIOYNX MTOKO-
JIiHb BUOOPIIB, MacoBe BUKOPUCTAHHS MOOIJTBHOTO 3B’SI3KY, CYIILJIbHE TOKPHUTTS
TepuTopii YKpaiHu criibHUKOBUM Ta E-mail 3B’s3K0M, HasBHICTH CEpBEPHOTO
obmannanusa B [[BK ta okpykHUX BHOOPYMX KOMICisIX, MpArHeHHST CYTTEBOI
KiJIbKOCT1 I'POMa/ISTH KOPUCTYBATUCS HOBITHIMU KOMYHIKaIlIHHUMU TEXHOJIOTISIMU
[1]. [lo Toro x, iHHOBaIiiiHa PO3pOOKA Ta BUKOPUCTAHHS 3aCTOCYHKY <«/lisi»
HaOJIM3UIa TPOMAJISTH 10 Takoi MOXKJUBOCTI. [lonpu 1ie, 3ab6e31e4eHHsT MPO30-
POCTi, Y4ECHOCTI Ta JEMOKPATHYHOCTI BUOOPIB MOKJIAMAETHCS HA JIePsKaBy B pasi
BUKOPUCTAHHS CUCTEMU e-voting.

3BicHO, aHaJIi3 HOBITHIX BUOOPYMX TEXHOJIOT1 HEMOKIMBHUI 6G€3 BUBYEHHS 1HO-
3eMHOr0 0CBiy iX BUKOpUCTaHHs. POOOTH HU3KKM aBTOPIB 3BEPHEHI A0 1POO-
JieM, SKi BUHUKAIOTH T1JI 4aC BUKOPUCTAHHS CUCTEMU e-voting 3a KOPJAOHOM:
A.-M. OocrtBeena, I1. Ban nen beccemaapa [2], C. Kaapsca [3], M. Ilpannini,
JI. Capropi [4]. Hocrimxkenns: mpobieMu iMILJIeMeHTAIlii €JIeKTPOHHOTO TOJI0-
CyBaHHSI B YKpaiHi OCTaHHIMU POKaMU 3/iHICHIOIOTH HAYKOBIli, TPAKTUKU Ta
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exkcrieptu. Cepen nux, 3okpema, M. AdanacbeBa [5], O. Boiiko [6], na piBHi
nucepraitifinoro pociipkenass O. Pomanuyk [7] Ta in. | xoua excriepTHi KoJia
oy 0OTOBOPIOBATH TaKy MOKJIUBICTD BJKE ABHO, YKPAIHCHKA HAYKOBA CITLIIb-
HOTa, 3BEPTAIOYUCH JI0 TeOPil eJeKTPOHHOI JeMOKpPATil Ta eJeKTPOHHOTO YDy
B CBITJII MI’>KHAPO/IHOI IIPAKTUKH, 30H/[yE MOXKJINUBICTH 3aIlI03UYEHHS TaKOl IIpaK-
TUKU 1 211 YKpaiHu, CIIOAiBalouKCh Ha MiATPUMKY IIPOIPECUBHUX i€l i3 GOKyY
mapJiaMeHTapiB i OprafiB aJMiHiCTpyBaHHS BHOOPIB Ta pedepeHIyMiB.

Mero1o 11i€l HAYKOBOI CTaTTi € aHaJi3 3aCTOCYBAaHHS €JeKTPOHHUX TEXHOJOTIN
B IIPOIIECi aJIMiHICTPYBaHHSI, MiZAFOTOBKK Ta IIPOBEAEHHS BUOOPIB, SIKi aHAIOITYHO
MOXKYTh BUKOPUCTOBYBATHCS 1 Ha BCeyKpaiHChKOMY pedepeHayMi B KOHTEKCTI
3abe3reyeHH st IPUHIUITIB BEOOPYOTO MpaBa, a TAKOK 3'ICyBaHHS TEXHIYHOI CTO-
poHu ix peasizaitii. /{11 ocsATHEHHS MOCTaBJIEHOI METH CTABUTHCS 3aBJAaHHSIM
BUBYUTU Mi)KHAPOAHY CYZOBY MPAKTHUKY IMIOM0 3a0e3TedeHHst peasisariii crtam-
JIapTiB MTPOBE/ICHHS €JIEKTPOHHOTO roJIOCyBaHH4. /JlOCATHEHHS METH 1[bOTO JTOCJIi-
JDKEHHsI TOTpeOy€E BUPIIIEeHHsT TaKUX 3aBAaHb: 1) JOCTIANTH HOPMU BITYM3HSHOTO
3aKOHOJIABCTBA PO TIPOBEIEHHs] BUOOPIB Ta BCEYKPATHCHKOTO pedepeH/IyMy 010
BUKOPUCTAHHS €JeKTPOHHUX TEXHOJOTIN; 2) BU3HAYUTU OCHOBHI TIEPENOHH, 110
MOXKYTb CTaTH Ha 3aBajli peasiisailii HOpMAaTUBHO 3aKPillJIEeHNX HOBeJ; 3) Tpo-
aHaJIi3yBaTU MIXKHAPOJIHI CTAaHJAPTU peastisallii TexHosorii e-voting; 4) npuui-
JIUTH 0COOJIMBY yBary JeTalbHOMY BUBYEHHIO MPABOBUX BUCHOBKIB CY/IiB MO0
POOJIEMHUX aCIIeKTiB MOKJIMBOTO TIOPYIIEHHS IPUHITUIIB TOJOCYBAHHSI TTi]] Yac
BUKOPHCTAHHS TEXHOJIOTIT e-voting; 5) OKpecJuTH PeKOMEH/IaIlil 1JIsT BiTYM3HSHOT
3aKOHOIIPOEKTHOI JIISITBHOCTI Ta MPAKTUKK aJIMiHICTPYBaHHS BUOOPIB.

Marepiaiu Ta MeTOAU

MeTononoriuao mepina 4acTUHA JOCJIKEHHS, 110 MPUCBIYeHa PO3KPUTTIO
MPUHIINATIB €JIEKTPOHHOTO TOJIOCYBaHHS, TTOOyI0BaHAa Ha aHai3i YKPaiHChKOTO
BHOOPYOTO 3aKOHOAABCTBA 1010 MMOBIPHOCTI 3aCTOCYBaHHS €JIEKTPOHHUX TeX-
HOJIOTINl Y KOHTEKCTI 3amobiraHHs TOPYIIEeHHSIM KOHCTUTYIIIHUX TTPUHITUITIB Ta
MI)KHAPOJHUX CTaHAPTiB IEMOKPATUYHOTO TOJOCYBaHHS, 30KpeMa IMOJIOKEHb
Koncruryuii Ykpainu, Bubopuoro kogexcy Ykpainu, 3akony Ykpainu «IIpo Bce-
YKpaiHChbKUI pedepeniyMms», iHIINX HOPMAaTUBHO-TIPABOBUX aKTiB, SIKi CTOCYIOTHCS
npeaMeTa AocaiykeHHs. /[ 1ocsiTHeHHS MeTH JOCTiKeHHS Ta BUKOHAHHS
MIOCTaBJIEHUX 3aB/laHb BUKOPUCTOBYIOThCS pekoMeH/allii Komitety MiHiCTpiB
Ta BeHerlilicbkol KOMicii 1010 TIPABOBUX, ONEPAIINHUX 1 TEXHIYHUX CTaHAAPTIB
€JIEKTPOHHOTO TOJIOCYBAHHS, 1X BUCHOBKH Ta 3BITH CTOCOBHO JIOTPUMAHHS MisKHa-
POAHUX BUOOPYMX TIPUHIUINB i/ YaC BUKOPUCTAHHS €JIEKTPOHHUX TEXHOJIOTII.

Opniero 3 mpobsieM € 3abe3nedeHHsT HaiHOCTI Ta 6e3MeYHOCTI eTeKTPOHHIX
3aco6iB. BakimBo BpaxoByBaTH B3a€MO3B’SI30K MisK FOPHIUYHIMU, OTTEPAIiiiHAMIM
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Ta TeXHIYHUMM aclleKTaMu eJIeKTPOHHOTO roJiocyBaHHs. [l yHUKHeHHS Maco-
Bux anbcudikalliii pesyabraTiB rojaocyBaHHsa OYAyThb JAOCIIIKYBATUCS 3HAHI
iHopMaIliifHO-KOMYHIKATUBHI TE€XHOJIOTI], 1[0 3aCTOCOBYIOTBHCS Y CBiTi, 30KpemMa
6iomeTpuyHa izeHTH(IKAIlis, OHIAlH-PeeCcTpallis MO THYHNX MapTiil i KaHanIa-
TiB (peasizaitist TaCHBHOTO BHOOPYOTO MpaBa), caMe eJIeKTPOHHE TOJIOCYBaHHSI SIK
BUKOPUCTaHHS TEXHIYHMX 3acO0iB /I peasisallil akTMBHOrO BUOOPUOro IIpasa,
OIITUYHE CKaHYBaHHS MAIEPOBUX OIOJIETEHIB, KpUnTorpadist Aas 3aXUCTy KOH-
¢imeHIITHNX TaHNUX TOIIO.

Y apyriii fioro yacTtuHi, g€ 3TajyeThCs CyA0Ba BUOOpYA IPAKTHKA iHO3eMHUX
JIEPIKaB, 3'SICOBYETHCS, SIK HOPMH MATEPIaJIbHOTO TIPaBa PEAT3YIOThCS Y BUOOPUiil
npakTuil. BpaxoByroun crerudiky J0CTiIKyBaHOT TIPOOJEMAaTHKI Ta BiICYTHICTD
YKPaAlIHCHKOTO JIOCBIJly €JIEKTPOHHOTO TOJIOCYBAHHS, OCHOBOIO [IJIS1 TIOJIAJIBIITNX
BUCHOBKIB € TTpaKTUKa KOHCTUTYIIHHUX CY/IB Ta CY/iB 3arajibHOI IOPUCAMKILI
THUX KpalH CBITY, SK1 Il YaC BIPOBA/KEHHA Ta BUKOPUCTAHHS CUCTEMU e-voting
CTHUKAINCS 3 MPOOJEeMOI0 TTOPYIIEHHST MiKHAPOJHUX MPUHIIUIIB BUOOPUOTO
1paBa, 30KpeMa, YecHe, TaEMHe, BiJIbHe Ta O/IHOpa3oBe rosiocyBaHHs. [locaimky-
eTbest nmpakTuka MPH Ta CIIIA sik nep:kaB, siki MOKYTb ITOXU3YBATUCS CTATUMU
JIEMOKPATUUYHUMU TPATUITISMU Ta € B3IPISMHU JIJIsT KPaiH POMaHO-TEPMAHChKOI Ta
AHTJI0-aMEPUKAHCHKOI TPABOBUX CiMeH BiAMOBIAHO. A Tak camMo mpobIeMu 3aCTo-
CyBaHHS €JIEKTPOHHMX TEXHOJIOTIH Ha BHOOpax y KpaiHaxX MOJIOJOI JAeMOKpaTil,
30kpeMa Iuzil Ta Anbanii. 3a 10IOMOroI0 TIOPIBHAHHS IIPABOBKUX MO3UIII CY/1iB
JiepsKaB i3 PiIBHUM 3aKOHOAABCTBOM OY/yTh CMHTE30BaHi YHiBepCaIbHi ISl BCIX
MPUHITUIIN 1 TXOAM 10 OPTaHi3allii Ta TPOBEIEHHS eJIEKTPOHHOTO TOJIOCYBaHHS.

Jluist BUBYEHHST TPOOJIEMATHKY 3aCTOCYBAHHST €IEKTPOHHUX TEXHOJIOTIH y mporteci
aZIMiHICTpYBaHHS, MMATOTOBKM Ta TPOBEJIEHHST BUOOPIB, sIKi aHAJOTIYHO MOYKYTh
BUKOPUCTOBYBATHUCS 1 Ha BCEYKPAiTHCHKOMY pedepeHayMi B KOHTEKCTI 3a06e3-
MeYeHHsT IPUHIUITB BUOOPUYOTo TIpaBa, a TaKOK BUBYEHHST TEXHIYHOI CTOPOHU
ix peasizariii i 3aBanb B 000X 3MICTOBMX YaCTHHAX OCJIKEHHS TEPEeBasKHO
3aCTOCOBYBATUMETBHCS METO/]I aHaJIi3y Ta CUHTe3y iH(opMailii.

CxopucTaBIINCh TTOPIBHAIBHO-TIPABOBUM METOJIOM, 3/IIHCHIOETHCS aHATI3 3apy-
GI’KHOT TIPAKTUKU TPOIEAYP €JTEKTPOHHOTO TOJIOCYBAaHHS, /e TaKa MOKJIUBICTD
€ He (HaKyIBTaTHBHOIO, @ 000B’SI3K0BOI0. Y POOOTI MPUJILIEHO YBary B3ipIieBOMY
s Ykpainu gocsiny [IBeitiapii, e miciieBi pedpepeHiyMu B OKpeMUX KaHTOHAX
MPOBOMIATHCS B eleKTpoHHOMY (hopmati, Ta EcTonii, e pedepenaymu xou i He
IIPOBOJIMJINCS, ajle ICHY€E 3aKOHOJ[aBYO 3aKpillJieHa MOXKJIMBICTh BUKOPUCTAHHS
MPOTPaM eJIEKTPOHHOTO TOJIOCYBaHHS Ha BCiX BHIaX BHOOPIB Ta pedepeHmayMiB.
Croupatounch Ha MOKJIUBicTh 3actocyBantst [[BK 3aco6iB aBTOMaTH30BaHOI
iHopMaIliifHO-TeIeKOMYHIKAI[ITHOT CUCTEMH, OCOOIMBO CKJIAJAHOI BHIAETHCS
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mpoleaypa agMiHiCTpyBaHHS BUOOPUOTO Ta pedepeHayMHOTO TIPOIeCy Yepes
HE/IOCTaTHIO HOPMATUBHY BPETYJIbOBAHICTD 1i BUKOpUCTaHHSI. OKPEeMO TOCTiIKY-
€TbhC TIpoIlelypa iHiliIoBaHHS BCEHAPOHOTO pedepeHayMy B YKpaiHi 3 MO3UILii

(opwmari.

3a JI0IIOMOTOI0 JIiaJIEKTUIHOTO MEeTONY C(HOPMYJTbOBAaHO BUCHOBKHU Ta HaJaHO
peKOMeH Al MO0 MOCiKEHHST YKPATHChbKUX MPOOJIEM i TIEPCIEKTUB 3aCTO-
CYBaHHSI CHCTEMU e-voting Ha Bubopax Ta pedepeHIyMax y TPeTiil 4acTuHi
JTOCTIiJIZKEHHSI.

KosxeH miipos/iij 3MicTy OCHOBHOI YaCTUHU JIOCJII/[PKEHHS MICTUTh BUKJIQJIEH] SIK
IIPOMIKHI, TaK 1 IiJICyMKOBI BUCHOBKH, 1[0 /IA€ 3MOTY BUSBUTH JIOTIKY Ta IOCJIi-
JIOBHICTb MIPKYBaHb aBTOPKU JOCJHIZKEHHS, ii MPOMO3UILil 111010 TOAAJbIIOTO
3aCTOCYBaHHsI €JIEKTPOHHUX TEXHOJIOTIH y BHOOpUOMY Tpoiieci B YKpaiHi.

PesysbraTii T2 0OrOBOPEHHS
Ipunyunu enrexmponnozo 2onocyeanus

BucnoBok Bewneriiicbkoi Komicii 1mo/10 ipoexkty 3akony «lIIpo mapomposaanns
yepes BeeykpaiHchbkuil pedepergym» Ne 3612, axuii 3rogom OyJI0 HPUIHATO K
3akon Ykpainu «IIpo BceykpalHChbKUI pedepeHayMs, ormyOIiKoOBaHUI BiIOBIIHO
JI0 TIPOTOKOJTY TIOJIO TiITOTOBKK TepMiHOBUX BUCHOBKIB 21.07.2020 p. ¥ Hbomy
Berertiiicbka KOMicist peKOMEH/[yBajla TapMOHI3yBaTH 3aKOHOTIPOEKT i3 BUOOPUNM
3aKOHO/IABCTBOM JIJISI TTOAJIBIIOTO TMOCUJIEHHS MeXaHi3MiB JIOCTYITHOCTI pede-
peHayMiB s 0cib 3 0OMeKEHUMU MOKIMBOCTSIMU Ta CTBOPUTU MEXaHI3MU, SKi
MPAKTHYHO CIIPUATUMYTH e(heKTUBHOMY I 3MiCTOBHOMY BMKOHAHHIO BHOOPUYMX
[PaB BHYTPILIHBO HepeMiierux ocid. Tak caMo y BUCHOBKY HEThCS IIPO PEKO-
MEH/IAII0 BUKJIIOYUTH 13 3aKOHOIPOEKTY I10JIOKEHHS 1IPO eJIEKTPOHHE T0JI0CY-
BaHHA ¥ yperyJioBaTH X Mi3Hillle, IIJIIXOM PUIHATTS OKPEMOTro 3aKOHY, AKUI
TaKOK OU CTOCYBABCSI MiCIIEBHX, TTAPJAMEHTCHKUX 1 TIPE3UIeHTChKUX BUOOPIB [8].

[Torpu 1€, y ct. 18 Bubopuoro xkoxekcy Ykpainu (B penaxitii 3akony Ne 805-1X
Biz 16.07.2020) 3asnaueno, mo IlerrpanbHa BUOGOpYA KOMICist MOKe TIPUIHSTH
pillleHHS TTPO BIPOBA/PKEHHS IHHOBAIIMHUX TEXHOJIOTiH, TEXHIYHUX Ta MIPOrpam-
HUX 3aco0iB i Yac opraHisailii Ta IpoBeAeHHs BUOOPIB y (opMi MPOBEIEHHS
eKCrepuMeHTy abo TiJIOTHOTO TPOEKTY CTOCOBHO: TOJIOCYBaHHSI BHOOPIIIB Ha
BUOOPUill MiBHUIIN 3a JOTIOMOTOI0 TEXHIYHUX 3ac00iB Ta MPOrpaMHUX 3ac00iB
(MalrHHe TOJIOCYBaHHS ); POBEIEHHS TMiAPAaXyHKY TOJOCIB BUOOPIIIB 3a J0110-
MOTOI0 TEXHIYHUX 3aCO0IB [IJIs1 €JIEKTPOHHOTO MiZIPaXyHKy TOJIOCIB; CKJIaIaHHST
MIPOTOKOJIB MPO MiIPaXyHOK TOJIOCIB, MiJICYMKN Ta Pe3yJbTaTh TOJOCYBaHHS
3 BUKOpUCTaHHAM iHdopMartiiiiHo-anamiTuaHoi cucremu [9].
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[lo Toro x, y Hu3Ii craTeil NPpUIHATOr0 3aKOHY 3TaJly€TbCsl MOXKJNBICTD pea-
Jli3arii mpaBa TOJIOCY 3a IOMOMOTOI0 eJIeKTPOHHOTO TOJIOCYBaHHS. 30KpeMa,
y 1. 13 iieTbest mpo Te, 10 KoKeH BUOOPEIh Ha KOHKPETHOMY BCEYKPATHCHKOMY
pedeperiyMi Moske peasrisyBaT MPaBo TOJOCY JIUIIE OWH pa3 i JUIIe Ha OJHIN
TTBHUIN 3 BCEYKPATHCHKOTO pedepeHIyMy MIISIXOM MOJaHHs OI0JeTeHs st
rOJIOCYBaHHSI y Taneposiii ¢popmi abo MIISXOM €JeKTPOHHOTO TOJIOCYBaHHS
B TIOPS/IKY, BU3HAYEHOMY 3aKOHOM. Y 3aKoHi 3a3HaueHo, MO /IS IirOTOBKU
oprasizailii i MpoBeleHHsI eJeKTPOHHOTO TOJIOCYBaHHS Ta IiJIPaxXyHKY TOJIOCIB
BUOOPIIIB Ha BCEYKPaiHChKOMY pedepeHyMi Ha THMYACcOBiil OCHOBI BiAIOBiAHO
JI0 1IbOTO 3aKOHY YTBOPIOETHCA CIelliaibHa IJIBHUII 3 €JeKTPOHHOTO TOJIOCY-
BaHHs (4. 2 cT. 38) Ta BCTAaHOBJIEHO, 1[0 BUOOPEIh He Ii3HIMI K 3a II'SITh JAHIB 10
JIHS TOJIOCYBAaHHSI MOXKe 3BEpPHYTHCS JI0 OpraHy BejleHHs [lep:KaBHOTO peecTpy
BUOOPIIIB i3 3a5BOIO PO BKJIIOYEHHS HOTO /10 CIIUCKY BUOOPIIIB CIIETATBHOT JTiJTh-
HUIIl 3 eJIEKTPOHHOTO TOJOCyBaHHs. Taka 3asBa Moke OyTH IMofaHa BUOOPIIEM
0cOoOHMCTO B ManepoBoMy BUTJIsiAi abo B eeKTPoHHil (opMmi 3acobaMu aBTOMa-
THU30BaHOI iH(OpMaIliiTHO-TeJIeKOMYHIKAIIHOT cucTeMu. 3asiBa B €JIEKTPOHHII
(hopMi CTBOPIOETHCS 3 BUKOPUCTAHHSM KBaJTi(PiKOBAHOTO €JIEKTPOHHOTO ITi/IITUCY
(ct. 57) Tomo [10].

YV cydacHiii MiKHapOaHIil BUOOPUINl MpaKTHIll MOBa W€ PO BUKOPUCTAHHS
iHdopMaIiiTHO-KOMYHIKAIIITHUX TEXHOJIOTII He JIMIIIe JJisl IIPOBeeHHs BUOOPIB,
a i1 ix miaroToBKy Ta aaminictpyBanus. o mpukiaLy, anroputMu 6i0MeTPIIHOTO
3icTaBJICHHS, SIKi 3aCTOCOBYIOThCS JIJIsSI BUSIBJICHHS MOJBINiHOI peecTpailii BHOOp-
I[iB, BUKOPUCTOBYIOTHCST JIJISI IOMOBHEHHST a00 YAIOCKOHAJEHHsI B 1HIMHI CI1OCiO
PIBHKX YaCTHH BMOOPYOrO MPOIIECY, TAKUX SIK PeecTpailist BHOOPIIIB Ta mepeiada
pesyJsbraTiB [11].

[TpuHarizHo Oy/ie 3BepHYTH yBary Ha TO¥ (akT, [0 He iCHY€ YHIBepCaTbHUX MikK-
HAPOAHUX CTAHAAPTIB 1040 BUKOPUCTAHHA TEXHOJOTIH mix yac Bubopis. Komi-
TeToM MiHicTpiB 14 uepBHs 2017 p. npuiinsra Pekomenpaaris CM/Rec(2017)51
IIO/I0 CTAH/IAPTIB €JIEKTPOHHOTO TOJIOCYBAHHsI, @ TaK caMoO [00ipKa BUCHOBKIB Ta
3BiTiB Beneriiicbkoi komicii mogo 3MI ta Bubopis 2018 p. Pawirre, y 2004 p.,
Kowmirter minicTpiB HagaB pekomenaiii Rec(2004)11 nep:xkaBam-useHaMm 110710
MPaBOBUX, OMEPAIiHUX 1 TEXHIYHUX CTAH/IAPTiB €JIeKTPOHHOTO IOJIOCYBaHHS, /e
3a3HAUEHO, 10 eJIeKTPOHHE TOJIOCYBAaHHS Ma€ MOBaKaTW BCl NMPUHITUIN J1€MO-
KpaTHyHUX BUOOPIB i pedepermymis. EleKTpoHHE roJI0cyBaHHS Ma€ OYTH TaKUM
JKe HaiitHIM 1 Ge31edHnM, K i 1eMOKpaTHdHi BUOopu Ta pedepeHmyMu, sIKi He
nepeabavyaoTh BUKOPUCTAHHS eJIeKTPOHHUX 3aco0iB. HeoOxiqHO BpaxoByBaTu
B32EMO3B’SI30K MiXK IOPUIUYHUMU, ONEPAIiMHUMU Ta TEXHIYHUMU aclleKTaM#
eJIeKTPOHHOTO TosiocyBanH [12]. Jlo KIacMuHUX MIZKHAPOJHUX CTaH/IAPTIB 1IPO-
30pOCTi Ta 10OPOYECHOCTI BUHOOPUOTO MPOIIECY CJIiJI TOJATH CTAaHIAPTH TapaHTYy-
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BaHHsI KibepOesIeKkH, ajiske Yepe3 HOBITHI TeXHOJION, 110 BUKOPUCTOBYIOTCS TIPU
Ii/ITOTOBIII 1 TPOBEIEHH] €JIEKTPOHHOTO TOJIOCYBAaHHSI, MOKIMBI MacoBi (hasibch-
(pikartii pesysprariB rosocyBanns. Cepen Takux iH(popMaIiiiHO-KOMYHIKaTUBHUX
TEXHOJIOTIH, 1[0 3aCTOCOBYIOTHCSI, BAOKPEMJIIOIOTH OioMeTpuyuHy igeHTr(iKaIio,
OHJIAH-PEECTPAIliio TOMITUUYHUX MApTill 1 KaHaAuAaTiB (peastisallisi TaCUBHOTO
BUGOPUOro TIpaBa), caMe eJIeKTPOHHE TOJOCYBaHHS SIK BUKOPUCTAHHS TEXHIYHUX
3acobiB JJIs1 peastialiii akTHBHOTO BUOOPUYOTO MpaBa, ONTHYHE CKaHyBaHHS Tare-
poBHUX OtoJieTeHiB, KpunTorpadio st 3aXUCTy KOH(DIAEHIIIHHUX TaHUX TOIIO

[12].
Cyoosa npaxmuxa inozemMHux oepiicas

Yb6auaeThces, MO MepI HisK 3iHcHIOBATH CIpo0y BIPOBAKYBATH KOHKPETHI
MpPOrpamMu eJeKTPOHHOTO TOJIOCYBAHHSI B YKpaiHi, HeaOusik KOpUCHUM Oyjie
NOCJIIIKEHHST TPAaKTUKKU 1HO3eMHUX JlepsKaB 1010 WMOBIPHOTO MOPYIIEHHS
KOHCTUTYIIMHUX MPUHIUINB Ta MiKHAPOIHUX CTaHAApPTiB BUOOPUYOIO IIPOIECY.
Y Himeuuuni y 2005 p. Oeznepanibinii KOHCTUTYIIUHUI Cy/l BUPIIITyBaB T TAHHSI
IIO/I0 TOTO, IO BUOOPYE 3aKOHOAABCTBO Ta KOHKPETHI MPOTPAMU €JIEKTPOHHOTO
rOJIOCYBaHHS TIOPYIIYBaIN MPUHIIAT «ITyOiYHOTO> XapakTepy BHOOPIB, 3TiIHO
3 SIKUM OCHOBHI eTany BUOOPIB MOBUHHI «IT/IJISITATH MOKJIMBOCTI TPOMaJICHKOTO
KOHTPOJIIO» Ta UM € peajibHi MiJICTaBU [T aHYJIIOBAHHS Pe3yJbTaTiB roJiocy-
BarHs. CKapKHUKYM BIMaraji BU3HATH BUOOPHU HEMIMCHUMU Ta TIOBTOPUTH iX i3
BUOOpYNMU OIOJIETEHSIMU 1 CKpUHBKaMu. BOHU TaKOK CTBEPIKYBAJIH, MO TIPUH-
AT PiBHOCTI OYJI0 TIOPYIIEHO Yepe3 HeOAHAKOBE CTaBJEHHS 10 BUOOPIIB, sIKi
BUKOPKUCTOBYBaJIM OiojieTeHi, 1 BUOOPLIB, SIKi BUKOPUCTOBYBAJIU TaKi IIPOTrPaMHU.
¥ cBoemy pimenni Big 2009 p. cya mOCTaHOBUB, 1O OJIUH i3 3aKOHIB, TIPO KU
imTocst, cripaBIi I03BOJISIB BAKOPUCTAHHSI TPUCTPOIB 7SI TOIOCYBaHHST 6€e3 edhek-
THBHOTO MOHITOPUHTY TOJIOCYBAHHSI YH PE3YJILTATIB, & OTKe, OYB HEKOHCTUTYITIii-
HuM. Cyzi BU3HAB, 110 BUKOPUCTAHI MTPOrPaMu €JIeKTPOHHOTO TOJIOCYBaHHs Oy
HECYMICHUMM 3 ITPUHITUTIOM IPOMAJICBKOTO KOHTPOJTIO; ToJIocH (hiKCyBaTHUCs JIUIIIe
Ha eJIEKTPOHHOMY HOCIi, TOK, BUOOPIIi He MOIJIM MEePeBIPUTH CBOI TOJIOCH, 8 MOTJIN
Jiiiie obadnTH, 10 MPUCTPOI 3apeecTpyBasn OfoJeredb [13]. Ak 3asnauns Bep-
xoBHMIA ¢y [Hmil y cipasi Swamyo. Election Commission B Taii nosipu BHOOPIIiB
710 TIPUCTPOIB €JIEKTPOHHOTO TOJIOCYBAHHSI MOXKHA JIOCSTTH JIUIIE 32 IOTIOMOTOIO
BIIPOBa/KeHHsT rarepoBoro ciifay [14]. Cyn MPH ycranoBuB, 1o KojHa 1mpo-
Ieypa He TIOBUHHA 1MO30aBJISTH BUOOPIS MOKJIMBOCTI TMEPEBIPUTH, <41 HOTO
abo i Tosoc 6ys0 3adikcoBaro HedaabcH(PiKOBAHUM YUHOM i BPaXOBaHO MPH
BCTAHOBJIEHHI pe3ysbTaTiB BUOOPIB, a TAKOXK SIK 3arajibHa KiJIbKICTh MOJaHUX
roJiociB posmnojinena ta migpaxosana» [13]. OxHak 1momo 3acob6iB IPaBOBOIO
3aXUCTy — CyJI He po3IlycTuB ByH/ecTar, 3asBuUBIIH, 110 32 BiJICYyTHOCTI /JOKa3iB
MaHimyJIsIiin abo JoKasiB TOro, Mo pe3ysabratu Oyau 6 iHmuMu 6e3 mporpam
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eJIEKTPOHHOTO TOJIOCYBaHHsI, He OYJIO OCTATHIX IiJCTaB /st BUSHAHHST BUOOPIB
HexificHnMK. BapTo Takok 3a3HauMTH, 1O PillleHHs cyay OyJI0 yXBajieHe uepes
yoTupu poku miciast Bubopis 2005 poky i mo obpani ocobu Bke mposesnn B byH-
nectasi Maiixke moBHuil Tepmin [11]. Cxoxkoro Oyora cutyarist y mrari [[sKopaskis,
CIIIA. ¥ cupasi @Dezpepanbroro okpysxkaoro cyiay Croaydenux [lraris Curling .
Raffensperger (2019) y mrrari [[)kop/pkist mo3uBadi cTBEPIKYBAJIH, M0 3acTapija
crcTeMa eJIeKTPOHHOTO ToJIocyBaHHs B Jskopkii oOmesxye niepenbadeni Ilepiioro
ta YotupHaansToo momnpaBkamu 10 KoHcTuTyiii mpaBa BUOOPIIB BifjaBaTu
TOJIOCH, SIKi Oy/IyTh HAJIEKHUM YUHOM TrigipaxoBaHi [15]. Cucrema eseKTpOHHOTO
rOJIOCYBAHHSI, BIIPOBA/KEHA ceKpeTapeM mitaty /[sKopukisi, moBuHHa OyJia MaTu
MarepoBHil CJIijI, TpoTe Teil ¢ He GyJI0 pearizoBaHO JKOIHOTO Pas3y BIIPOIOBIK
20 pokiB BUKOpHCTaHHS cucTeMu. KpiM TOTO, Cy/l yCTaHOBUB, 1[0 MPOTPaMHe
3a0e3TevyeHHsT, BAKOPUCTOBYBaHe JIJIsi Oe31mocepeHbol (hikcallil eJleKTpPOHHOTO
rosocysantsg (DRE), 6ysio 3acrapisinMm, HeHailiHUM 1 Bpa3JIMBUM JI0 KibepaTak.
¥ 2018 p. 3BiToM HarionanmpHux akajzeMiii HayK, iHKeHepPil Ta MeUIIMHU Ta aco-
miitoaroi HaiioHaabHOI HOCHIAHUIIBKOI pagu OYJI0 BCTAHOBJIEHO, IO CHCTEMa
eJIEKTPOHHOTO TOJIOCYBaHHS, SIKa BUKOPUCTOBYBaJach y JIsKOpKii, Masia cepiio3Hi
6e31eKroBi Bajiv, i ockimbku Bagu Oysn nomiveni, Cy/ CXBaJIUB Mepexia Ha HOBY
CHCTEMY €JIEKTPOHHOTO TOJIOCYBaHHs (IIPUCTPOI JIJIsT MITOK Y OIOJIETEHSIX, B SIKUX
BrOOpeIh BUKOPUCTOBYE CEHCOPHMIT €KpaH, a MOTIM PO3APYKOBYE ITaliepoBHii
610JIeTEHD, SIKUI 3UUTYETHCST ONITUYHUM CKaHEPOM) 1 HaKasaB IITaTy po3poOuTH
IUIaHW, SKi MICTUTUMYTh MOJIOJKEHHST [IPO ay/UT, Ha BUIIQJ0K HerepeadaueHmx
obcrasu [11; 15].

Yxpaincoki npoosemu ma nepcnexmueu 3acmocyeanns cucmemu e-voting

[ToBepHeMOCst 10 MTUTAHHS PO UMOBIPHUN mepexia Ha xoya 6 4acTKOBE 3aCTO-
CYBaHHsI e-TOJIOCYBaHHSI B pepepeHyMHOMY TIPOIECi, ajiske MpobaeMu, OKpec-
JIeH1 BUIIe, CTOCYIOThCS JOTPUMAHHSI MiKHAPOJIHUX CTAH/APTIB TOJIOCYBAHHS
Ha BuOOpax. JloTpuMyBaTHCS TaKUX CTAHIAPTIB BAAETHCS MOKM 10 €AMHIN ep-
’KaBi Ha €BpONENCHKOMY KOHTUHEHTI, Ika BUKOPUCTOBYE €JeKTPOHHY CUCTEMY
rOJIOCYBaHHS sIK Ha BCiX BUax BUOOPIB, Tak i Ha pedepenaymax. MoBa e mpo
Ecronito. B Ectonii Hikonm He 0ysno pedepeHayMiB, ajme MOKIMBOCTI s iX
MIPOBE/IEHHST, 30KpeMa OHJIaliH, icHyIoTh 3 2005 p.

Came toxi Ecronist mpoBesa nepiii MyHIIUAIbHI BUOOPH 3 IOPUAMIHO 000B’s13-
KOBOIO MOJKJIMBICTIO €JIeKTPOHHOTO T0JIOCYBaHHSI.

HesBaskatoun Ha Te, 1110 €CTOHIII Ha TOW MOMEHT BiKe KiJibKa POKIB YCIIIITHO
KOPHCTYBAINCS TIOCTyTaMu I POBOI ep:KaBU, HAPUKJIA, iHTepHeT-OaHKiH-
TOM, e-TTOJIATKOBOIO i HaBiTh e-MapKyBaHHsM, Ha BrOopax y 2005 p. surre 2 %
BUOOPIIIB TOJOCYBAIN OHJIAIH.
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[Tpore Ha mapiaamenTchbkux Bubopax y 2019 p. eeKTpoOHHUX TOJI0CIiB OYJI0 BiKe
GiIBII SIK 46 %, BKJIIOUAOYM TUX €CTOHIIIB, XTO KKMBe 32 KOpJoHOM [16].

YHikaabHIiCTh pedepeHiyMmy SIK iHCTUTYTY YYaCHUIIBKOI JIeMOKpATii MOJsrae
B MOKJIMBOCTI MOTO iHII[IIOBaHHSA TPOMa/IsTHAMU YKpaiHU BiJIITOBITHO /10 BUMOT,
sakpimennx Koncrurymnieio Yipainu. Haragaemo, 1o tpeba 3ibparu 3 Mijbitonu
mignucis He Merme gk y 2/3 obmacreii i He Menine sk mo 100 Tucsy miamnmcis
y KOKHi#t obmacti mpotsirom 90 mauiB. Bigmosigxo mo cr. 23 3akony Ykpainu
«IIpo Bceykpaincbkuii pedepeHymMms 7151 OpraHis3allii Ta MpoBe/leHHs BCeyKpa-
iHCBKOTO pedepeHiyMy BUKOPUCTOBYETHCS aBTOMaTH30BaHa iHdopMailiiiHo-
TeJIeKOMYHiKallifiHa cucTeMa K KOMIIOHEHT aBTOMAaTH30BaHOI iH(MOpMaIiiiHoi
CHICTEMH, III0 3aCTOCOBYEThHCS MPH TIPOBEEHHI BHOOPIB Ta pedhepeHmayMiB, mopsi-
JIOK CTBOPeHH: i (yHKITIOHyBaHHS sKoi 3aTBepikyeThes [IBK. /luBHo, ane Ha
doni crpob 3acrocyBary iHGOPMAIIITHI TeXHOJIOTIT Ta eJIeKTPOHHI METOAH Y TIPO-
Be/leHHI pedepeHIyMiB B YKpaiHi, KOTHOT MOKIMBOCTI 3/IICHUTH HAPOJHE 1HIITi-
I0BaHHs pedepeHyMy 3a JOTIOMOTOIO X TEXHOJIOTIi 3aKOHOM He TiepeabadeHo.
Buboperib Moske peasidyBaTi CBOE MPaBO MiATPUMKH iHII[IaTUBU MTPOBEIEHHS
BCEYKPaiHCHKOTO pedepeHayMy 3a HapOIHOIO iHIIIATUBOIO MIJIIXOM TTiATTMCAHHS
IiIMTUCHOTO JTUCTA y TlarepoBoMy BUTJIAIL. [IpoTe sorika 3akoHOMaBIIS 3pO3yMilia,
a/pKe B TaKOMY pa3i MOKHA CTaBUTHU MUTAHHS MPO HEKOHCTUTYIIMHICTD 3MiHe-
HOI IIPOIIEyPH iHIIIIOBaHHS BeeyKpaiHchbKoro pedepenaymy. Ha nHare rimboke
MepeKOHaHHS, BPAaXOBYIOUM HEIPUXOBAHY CKJAHICTD TPOIEAYPHU 1HII[IIOBAHHS
pedepeHayMmy, a TaKOK BaKJIUBICTH ITbOTO JEMOKPATUYHOTO IHCTUTYTY, 3aMiHY
TPAAUIIHIX METOIB iHHOBANITHUMU, TOPeIHO OyI0 6 HAZATH MOKJIUBICTD
rpoMajigHaM YKpPaiHW MiATPUMATH iHIIIATUBY TTPOBEZICHHS pedepeHayMy B TOMY
YrC/I i eJIEeKTPOHHUMU 3aCO0aMI.

EnextpoHHe rosiocyBaHHSI 3aCTOCOBYEThCS HA MicileBux pedepenaymax y IlIBeii-
napii. 3okpema, Bci BUOOPIIL OAEPKYIOTh KapTy 3 MOKJIUBICTIO BUOOPY 3-X CIIO-
cobiB TosiocyBaHHs. Bubopili MOXKyTh BifBigaTH crerianibHuil BeOCalT, yBeCTH
MEePCOHATIBHUN KO 1 o/iepKaTu GI0IeTeHb [IJIsT TOJOCYBAHHS, 10 3/ ICHIOBAIOCS
MIJISTXOM HOTO 3alIOBHEHHST, BBEJIEHHST KOy Oe31eKu Ta Bi/IpaBeHHs Ol0IeTeHst

[1;17, c. 152].

Hapasi Taka cucrema moBHICTIO Tipaitfoe auiie B EcToHii — Tam BOHa 3aCTOCOBY-
€Thcs Ha MicteBux Bubopax 3 2005 p., a Ha mapaameHTchkux — 3 2007 p., mpu
1[bOMY Ha ocTaHHixX Bubopax 2019 p. uepes IurepHer mporosocysano 43,8 %
BUOOPIIB. B OCHOBI crcTeMu €JIeKTPOHHOTO TOJIOCYBaHHSI ECTOHIT JIEKUTD BUKO-
pucCTaHHS Mepeski [HTepHeT, a TakoX CIHeliaabHOl ileHTHu(iKaiiitHol KapTKH,
sKa mocBiauye ocoby Bubopis. TonocyBanHst yepes Inteprer B EcToHil mpo-
XOZUTD Yy Tepio/l JOCTPOKOBOTO TOJIOCYBaHHS (BiJ MECTU [0 YOTUPHOX JHIB /10
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mHsT BUOOPiB). BubOpIli MOXKYTh 3MIHUTH CBIill €IEKTPOHHUI TOJIOC HEOOMEKEHY
KIJIBKICTh PpasiB, 3aKpiUBIIN OCTATOYHUM rosioc. OcTaHHi 3MiHM OTTYCKAIOTh
MOKJIMBICTh OCTATOYHOTO TOJIOCYBaHHsI Oe31ocepesiHbo Ha BUOOPUIl AiTbHUIL,
sIKe CKacOBYBATHUME TOTEPEIHBO 3p0OJIeHN BUOOPIeM eeKTpoHHui Bubip [18,

c. 103].

BincyrtnicTh napasesnibHol (ikcallil eJIeKTPOHHUX TOJIOCIB TPAAUIIITHUM Tare-
POBUM METOJIOM He JiHIle BiZIKpUBA€E MIIAX 10 (anbeudikaliiil Ta MaHimmy s,
YCKJIAJHIOE OCKap;KeHHS Pe3yJIbTaTiB roJI0OCyBaHHs, a i TOPYIIYE MTPUHITUIT BiJib-
HUX 1 yecHUX BUOOPIB.

Tomy IiIKOM He MOJKHA Bi/iJlaBaTH MEPEBAry €JIeKTPOHHOMY TOJIOCYBAaHHIO Ge3
saiiicHeHHs (ikcallil mamepoBoro ciay. EjnekTponte rogocyBaHHs SIK Ha BHOOpaX,
Tak i Ha pedepeHmyMi, 0COOIMBO B YMOBaX «ITJIOTHOTO» TIPOEKTY Ta BiICYTHOCTI
JIOCBimy, Ma€ OyTH 0AATKOBUM 0 TPaAUIIIHOIO criocoly peasisallii akTHBHOIO
i macuBHOrO BUOOPUYOTrO IIpaBa.

Jlo Toro X, cig OyTH CBIIOMMMM TOTO, IO MPOIEC YIPOBAIKEHHS OYIb-sIKUX
TEXHOJIOT 1moTpebye TpuBasoro yacy. IlouaTok ampobailii e1eKTPOHHOIO roJIo-
CYBaHHSI ¥ JKOIHOMY Pa3i He TIOBHMHEH 30iraThCs 3 TIOYaTKOM TIepeaBrOOPUOIl KaM-
nanii yn pedepengymuoro mnporecy. Tak, B [uaii Ta Criosnyyenux Illtatax cyan
MpUMaJIN PillleHHsT Ha KOPUCTH BIIPOBA/KEHHS 3MiH Y BUKOPUCTAHHI TEXHOJIOTIi
Ha BUOOpax TiIbKM 31 3HauHMMU 3anacamu dacy [11]. A och B AnGanii Ha Bubopax
2021 p. mpoiiec 3aKyMiBIi 0OJaHAHHS JIJIsT TOJOCYBaHHST 3aKiHUMBCST 32 MiCSIIIb
10 BUOOPIB, a KoH(pIrypallis mporpaMHOro 3abesnedyeHHss — 3a THKAEHb [0 JHS
TOJIOCYBaHHS, 110 3aJUIINJI0 KOPOTKUIA mijiroroBunii nepiox [19].

Jloriuro 6yno 6 chopmymoBaTi BUCHOBOK 3i 3BiTiB Micii OBCE/B/IITIJI tpo
BUOOPU Ta BUKOPUCTAHHS BUOOPYUX TEXHOJOTIH, 10 BAAJIOMY BIIPOBAKEHHIO
€JIEKTPOHHOTO TOJIOCYBAaHHSI MA€ MepeayBaTH 3MICTOBHUN MyOIiYHII TUCKYPC,
He3aJIeKHUI aHasIi3 HOBITHIX TEXHOJOTIN Ta BiJBeJIeHUH Ha 1€ MPUUHATHUN
1 focraTHil yac. B iHIIOMYy BUIA/Ky, HiBEJIOBAaHHS TaKUMU BUMOTaMU MOKe
HilipBaTl CyCHiJibHY IOBIPY /0 [EMOKPATHYHUX BHOOPUYMX THCTUTYIIIIT Ta CIIpH-
YUHUTH 3POCTaHHST abCeHTEI3MY.

IIle He BapTO OMMHATHU yBaroio MnpobJeMy BUKOPHCTaHHS aBTOMaTH30BaHOI
iHopMalliiiHo-Te/leKOMYHIKAIIIHOI cucTeMU SIK KOMIIOHEHTH aBTOMAaTH30BaHO1
indopmariiinoi cucremu aas 3abesnederHHs moTped aAMiHICTPYBaHHS Ta IIPO-
BesleHHs pedepenaymis. [lonpu Te, 1110 Ipoleypu eJeKTPOHHOIO rOJI0CYBaHHS
B YKpaiHi paHillie HIKOJU He BUKOPUCTOBYBAJIUCS, MOKHA CTBEPIXKYyBaTH, IO
3/1IICHEHO MeBHY TeXHIUHY HiZITOTOBKY /10 BIIPOBA/IKEHHS €JIeKTPOHHOTO TOJIO-
CYBaHHSI: 3alIPOBA/KEHO CYJacHi eJIeKTPoHHI MeToau izenTudikaiii ocobu, cepes
SIKUX BHYTPINIHI macmoptu y Bursigi ID-kapTok Ta 6ioMeTpuvHi 3aKOpAOHHI
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nacroptu rpoMazisii Ykpaiau, MobileID, BankID, siki B mepcrekTuBi MOKYyTbH
BUKOPHMCTOBYBATHCS JIJIsT ileHTH(DIKaIlii BHOOPIIS i Yac eJIeKTPOHHOTO TOJI0CY-
BaHHH; TPOMA/ISTHU YKPAiHM MAlOTh MOKJIUBICTH OTPUMATU €JIEeKTPOHHUN 1HU(-
posuii migmc (EILID), sskum y MaiilbyTHbOMY MOKHA Oyjie CKOPUCTATHUCS TIPU
miaTBepKeHHi BuGopy (MOAaHHi TOJIOCY) Ml Yac eJeKTPOHHOTO TOJOCYBAHHS
yepes cleliaJabHMil cepBic Ha caiiTi [ep:kaBHoro peectpy BubopIiB. Ipomaasau
YKpainu MaroTh 3MOTY TIEPEBIPUTH CBOIO MPUCYTHICTh Y BUOOPUMX CITUCKAX; PO3-
pobJieHi Ta BIPOBaIKeHI MOOLIbHMIT JoaaToOK Ta Bebmopran «/lis» — cepsicu, 3a
JIOTIOMOTOI0 SIKUX peasi3yeTbes ifies «/lep:kaBu B cMapT@oHi», OHUM 3 eTalliB
SKOI y BiJIaJIeHOMY MaiiOyTHbOMY MOJKE CTaTH eJeKTPOHHe rojocyBanHs |20,
c. 3].

OnHOYaCHO 3 TONIUPEHHSIM Ta BUKOPUCTAHHSIM METOJIB €-TOJOCYBaHHS MAa€
3HaueHHs1 eeKTUBHE HaBYaHHS BUOOPYMX CTEHKXOJIEPIB [JIsT 3a0e3IedeHHs
rapHOro pPO3yMiHHSI TEXHOJIOTIH, SIKi 3aCTOCOBYIOThCSI Ha BuOopax. Bisblie Toro,
1t e(eKTUBHOTO 3aXUCTY BHOOPUYMX TPaB TaKe HAaBYAHHS Ma€ Tependadaru
HiZIFOTOBKY He JIMille OpraHiB ajMiHiCTpyBaHHS BUOOPIB, a i CyAiB, sKi, iIMO-
BipPHO, BUPIIIYBaTUMYTh BHOOPYI CIIOPH, Jie (Pirypye BUKOPUCTAHHS €JIEKTPOHHUX
BUOOPUYNX TEXHOJIOTII.

Bucnosku

Y Hanpsmi HOBITHIX mpolleciB robanisamnii Ta iHdopMaTUsalii miIn pos-
pOOHUMKK Teopii «eeKTpoHHOI geMokparii». IIpore HaBiTh BOHU He BIIEBHEHI
B TOMY, 1110 KOMIT I0OTepU3aIlisi MaTUMe JIi€EBUI BIJINB Ha COIIaJIbHUI PO3BUTOK.
[le mosicHIOETBCST HacamIIepe ] TUM, 110 HOBITHI T€XHOJIOTII 3/[aTHI MPUIIBU/IITATIA
JIOCSITHEHHST TIOTIePe/THbO TTOCTABJAEHOI METH, ajie Ha MePIIOOCHOBU COIIAJIbHUX
B3aEMUH BOHU BILIMHYTU HE MOXKYTb.

SIK CBiMUMTH TPAKTHKA, 32 BIICYTHOCTI PO3POOJIEHNX Ta 3aTBEPKEHUX YHIBEp-
CaJIbHUX IPUHIUIIB 3aCTOCYBaHHS IIPOTPaM €JeKTPOHHOIO IOJIOCYBAHHS Iy:Ke
CKJIaJIHO, KOPUCTYIOUNUCHh HAJOAHHSIMHU Cy4aCHUX €JEeKTPOHHUX TEXHOJIOTI,
3a0€3MeYnTH BiAOBIAHICTH BUOOPUUX MPOIECIB KOHCTUTYIHIHIM MTPUHITAIAM
Ta TPAAUIIITHAM BHOOPYUM TIPUHITUIIAM JIJIsI TAPAHTYBAHHS IEMOKPATUIHOCTI.

HaiiBasxmsiiie — 1ie 3a6e3edeHHst myOJIi9HOCTI eJIeKTPOHHOTO BUOOPUOTO MTPO-
11eCy, HeJIOMYIIEHHsI TIOPYIIIeHb TAEMHUII TOJIOCYBAHHSI, TapaHTyBaHHs KibepOes-
MeKN Ta MOXKJIUBICTh OCKap:KeHHST Pe3yJIbTaTiB TOJI0CYBaHHS.

YpaxoByoumn TeXHIUHY IMIJITOTOBKY Ta 3aBYacHe TepeBe/leHHs HalBasKJIMBIIITNX
st BUOOPYOTO TPoIecy MOKa3HUKIB, 30KpeMa igeHTrdikailii ocobucrocti yepes
eJIeKTPOHHI macrnopTu, eaekTponuuil nudposuil miamnuc (EILIT) ta poborty
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Jlep:kaBHOTO peecTpy BUOOPIIIB, BUAAETHCS MOKIMBUM 32 TAaKUX YMOB 3aIyCK
poboTr aBTOMaTH30BaHOI iH(OPMAIliiTHO-TeIeKOMYHIKAI[IHHOI cuCcTeMH, sKa
o0’eIHAE BCi HOCTYITHI pecypcH i cyryBaTUMe TEXHIYHOIO OCHOBOIO JJIsl BCiX
i BUOOpUNX TeXHOJOTiN. TOMY TOTeTHYHO MOKHA OOTOBOPIOBATH MOSKJIH-
BICTh TOJIOCYBaHHSI 32 JOTIOMOTOIO CIIEIlialbHUX MTPUCTPOIB ab0 iHTEPHET-TOI0CY-
BaHHA B 3aCTOCYHKY Ha KmItaaT «/lii». [HIa piy, 1110 cTBOpeHi pecypcH iCHYIOTh
IS TIPO30POCTI Ta TPUIIBUAIIEHHS TPAH3AKIliN, a BUOOpUe 1mMpaBo mependadae
TAEMHUITIO TOJIOCYBaHHS. | TOJIOBHUM 3aBIaHHSAM € 3a0e3MedeHHs] TPUHITUITY
TAEMHOTO 1 BIJIbHOTO T'OJIOCYBaHHS.

3BicHO, He Bualoun GaskaHe 3a JiliCHe, B yMOBaX BOEHHOTO CTaHy Ha MOKJIMBICTD
MPOBE/IEHHST YeProBUX BHOOPIB HaBiTh y 3BUYaiiHOMY (hopMmari To/i i crosiBa-
THCsA. AJie MeHIle 3 TUM, /10 MOMEHTY OTOJIOIIEHHS TIPO MPOBENEeHHS TePIINX
MiCISIBOEHHUX BUOOPIB iepsKaBHI OpPraHy MarOTh 3MOTY IITOTYBAaTHCS 0 TOTO,
mob mpoBecTH ixX BKe B HOBOMY (hopmati. Xodya eJeKTPOHHE TOJOCYBAHHS —
Ile He €IMHUIN BaplaHT aJbTePHATUBHOTO TOJIOCYBaHHA. MoBa ijle He TiJTbKHU
PO TOTOBHICTh TEXHOJIOTiH, a I TTPO OCTATOYHY Y3TO/XKEHICTh 3aKOHO/IaBCTBA,
oCBiueHicTh Ta mpodecioHamiaM AepKaBHUX CJIY:KOO0BIIIB, MPoBeAeHHS iH(OP-
MalliifHO-KOMYHIKaTUBHOI KaMIlaHii 111010 OHOBJIEHHSI TIPOIIe/lyPU TOJIOCYBaHHS
1, 3BICHO, TOTOBHICTh TPOMAJISIH 10 HOBOBBE/IEHHS.

Hacamkinelib, Ipy BJIaJIOMY BiJIIIPAIlIOBaHHI TaKUX €JeKTPOHHUX TEXHOJIOTIN Ha
BubGOpax, stk 6GiomeTpuyHa ieHTndiKarist, OHIalH-PEECTPAIlis MO THIHUX TIap-
Tiil i Kanauaatis (peasisalliss MaCHBHOTO BUOOPUYOro IpaBa), caMe eJeKTPOHHE
TOJIOCYBaHHST SIK BUKOPUCTAHHS TEXHIYHUX 3aCO0iB /s peastizailii akTHBHOTO
BUOOPYOTO TPaBa, ONTHYHE CKAHYBAaHHS MANEPOBUX O10JeTeHIB, KpUITorpadis
I 3aXUCTY KOHMIMEeHIIHHUX JaHUX TOIO, HACTYITHUM KPOKOM € B/IOCKOHA-
JIEHHS TIPOIIeIypH iHIIIIOBAHHS TTPOBE/IEHHS BCEYKPAIHCHKOTO pedepeHgIyMy 3a
HapPOJIHOIO 1HIIIATUBOIO 3 TTAPAJIEeTbHOI0 MOKJIUBICTIO HOTO MATPUMKH B eJIeK-
TPOHHOMY (hOopMaTi, a TAaKOK 3aKPIMJIEHHS TaKOi HOBEJUW B KOHCTUTYIIHHOMY
TEKCTI.
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Abstract

The relevance of the article is due to the reform of the legislative framework on national
minorities in Ukraine, which is conditioned by European integration. The purpose of the
article is to reveal the problems of identifying persons belonging to "old" minorities in
Ukraine and discrimination against "new"” minorities. In the course of the research, the
author used the dialectical method, logical methods of analysis, synthesis, abstraction,
comparative research method, forecasting method, and formal legal method. The author
analyzes the provisions of the old inclusive Law of Ukraine "On National Minorities in
Ukraine”, the new exclusive Law of Ukraine "On National Minorities (Communities) of
Ukraine ", and some international treaties of Ukraine. The author identifies the problems
related to the consolidation of the feature of traditional residence on the territory of
Ukraine. The author analyzes the legal status of "new " minorities. It is concluded that the
adoption of the new Law of Ukraine "On National Minorities (Communities) of Ukraine”
has led to the introduction of a differentiated approach to "old” and "new" minorities in
Ukraine, but the shortcomings of this Law make it impossible to determine which national
minorities belong to the "old" ones. It is emphasized that the "new" minorities have been
discriminated against due to the deprivation of their legal status as national minorities
(communities) of Ukraine and equalization with the majority. Recommendations are made
to address the identified shortcomings by removing from the concept of "national minority
(community) of Ukraine” the feature of traditional residence on the territory of Ukraine
and defining precise and clear features of settlements where persons belonging to national
minorities (communities) traditionally reside or where they constitute a significant part of
the population.

Keywords: human rights; minority rights; ethnic diversity; legal certainty; discrimination.
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Anoranis

Axmyanouicmv 00CHioNcenns 3ymMoeieno nposedenusm 6 Ykpaini Komniexcuoi pegopmu
3aK0H00asu0i 6a3uU WOO0 HAUIOHATLHUX MEHUUH Y 36 S3KY 3 €6PONELUCHKON IHMeZPayie.
Mema cmammi noiszae 6 posxkpummi npobiem eusnauerms ocio, SKi Haieicamv 00 <cma-
pux> menwui 6 Yxpaini, ma ouckpuminauii <uoeuxy> menwui. ITio uac nposedenis nayxo-
6020 QOCHIONCEHIHS 3ACTNOCOBANO AIANCKMUYHUTL MEMOO, J02iuHi MemOoOU anaNi3Y, CUHME3Y,
abcmpazysanist, NOPIBHAILHULL MemO0, Memood npozHo3Y6anus, a MAKoIC HOPMALLHO-
1opuduunuit memod. Jlocaioxceno nonoxcenmns cmapozo 3axony Yipainu <Ipo nayionanvmi
MeHwunu 8 Ykpainis, wo Manu iMKI03usHUll xapakmep, nogozo 3akony Yxpainu <IIpo
HAUIOHATLHI MeHWUNY (CnitvHomu) YKpainus, ki Maroms eKcKa03USHUL xapakmep, ma
MIdCHAPOOHUX 002060PI6, WO BU3HAUAIOMb cmandapmu, 6i0nosiono 0o sxux mae Oymu
npusedeno 3axonodascmeo Yipainu. Bussneno npobiemu npasosozo pezyniosaiis 6io-
HOCUM 3Q Yuacmio 0cib, AKi HALeHCamv 00 HAUIOHANLHUX MeHWUN (CRILLHOM), 106 s3ami
i3 3aKPINIEHHIM 03HAKU MPAOULIIH020 NpoYcusanis na mepumopii Yxpainu. IIpoana-
J308a10 NPABOGUTL CIMAMYC <HOBUX> MEHWUN 32I0H0 3 OHOBACHUM 3aKonodascmeom. Ha
nidcmasi pesyivmamis nposeoenozo 00CAIONCeHHS 3POOICHO GUCHOBKU, U0 NPULHSMMS
106020 3axony Yxpainu <IIpo navionanvui menwunu (cnitvrnomu) Yxpainus> npuseio 0o
sanposadcenis 6 Ykpaini oupepenuitiosanozo nioxody 00 <«cmapux» i <HOBUX> MEHULUH,
00HaK HeOONIKU UbO2O 3AK0MHY YHEMONCIUBIIOIMD 3 ACYBAHISL 020, SAKi CAME HAUTOHALbHI
Menwuny 6 Yxpaini narexcams 00 <cmapuxs. Hazonoueno, uo «nosis menuumu 3asnanu
ouckpuminayii 3 0210y na nos3dasaenms ix nPagoeozo CMAmMycy HAULOHAILHUX MEHUUN
(cninvrom) Yipainu ma spisusuns sa oocszom npas i3 oivwicmio. Hadano pexomenoauii
W00 Ycynenns GULBICHUX HeOOIKI8 WASXOM BULYUCHHS 3 NOHAMMS <HAUIOHALLHA MeH-
wuna (cnitonoma) Ykpainus osnaxu mpaounitiinozo npoycusanms na mepumopii Yxpainu
ma GU3HAYEHHS MOUHUX T YIMKUX 03HAK HACELeHUX NYHKMIG, Y AKUX MPAOUUitino npo-
HCUBAIOMb 0COOU, WO HALEHCAMD 00 HAUTOHAIDHUX MeHWUN (CRIIbHOM), A00 68 SKUX BOHU
CMAHOBASMY SHAYHY YACTUHY HACEICHHS.

KimouoBi ciioBa: mpasa JIio/IMHY; TPaBa MEHITUH; €THIYHE PO3MAITTs; IOPUIUYHA BU3HA-
YEHICTh; TUCKPUMIiHAITis.

Introduction

Today, one can observe contrast processes in the field of national minorities in
the world [1]. On the one hand, there is social exclusion as a process by which
individuals or groups are denied the opportunity to participate, whether they want
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to or not, in key activities of the society in which they live. Persons belonging
to national minorities are among the most marginalized in the European and
Eurasian space, and in some countries they do not have national minority status,
which in itself contributes to their exclusion [2]. On the other hand, migration
processes have significantly changed the socio-demographic composition of
Western European cities. In many of them, the former ethnic majority has
become a numerical minority [3]. For this reason, modern nation states have
the proclivity to sacrifice minorities in the High Altar of nation building,
to securitize cultural communities, and to conflate Ethnos with Demos [4].

The impact of these processes on minority rights in Ukraine is also significant.
After all, Ukraine is a large European ethnoculturally diverse state [5]. According
to the 2001 All-Ukrainian Population Census, almost eleven million people
belonging to over one hundred and thirty national minorities lived in Ukraine [6].

The origins of the legal regulation of minority rights in Ukraine date back
to the adoption of the constituent documents of the Ukrainian state. Thus,
the Declaration of State Sovereignty of Ukraine of 1990 outlined the general
principles of the future state ethnic policy of Ukraine, which were later detailed
in another act — the Declaration of the Rights of Nationalities of Ukraine of
1991. In 1992, the Law of Ukraine "On National Minorities in Ukraine" was
adopted, the provisions of which were primarily declarative but enshrined many
special rights of national minorities. Ensuring the rights of national minorities
was also one of the issues of the constitutional process in the mid-1990s and
reflected in the provisions of the 1996 Constitution of Ukraine. Thus, the act
of the highest legal force in Ukraine enshrined basic guarantees of the rights of
national minorities.

However, for more than thirty years, Ukraine has been searching for an optimal
model for developing the cultural, linguistic, and religious identity of national
minorities and ways to integrate them into Ukrainian society on the basis of
equality and justice. Scholars note the long-standing absence in Ukraine of
effective ethnic policy strategies and programs to ensure the stability of the
ethnopolitical sphere [7].

According to experts, the Law of Ukraine "On National Minorities in Ukraine"
of 1992 is long outdated: its provisions did not meet the challenges faced
by Ukraine today, did not take into account many ethnopolitical nuances
associated with the emergence of a large number of new national minorities [8;
9]. International organizations considered it too general and did not provide
adequate guarantees for the protection of minorities [10]. The need to improve
the legislation on national minorities has been long overdue. Hence, the European
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Union and international organizations had high expectations from Ukraine to
reform national legislation in this area [11].

On February 28, 2022, five days after the start of Russia’s large-scale aggression,
Ukraine applied for membership in the European Union. In June 2022, the
European Commission published its opinion on Ukraine’s application for
membership in the European Union, according to which it recommended that
Ukraine be granted candidate status for membership in the European Union,
provided that Ukraine takes specific steps, in particular, finalise the reform
of the legal framework for national minorities currently under preparation as
recommended by the Venice Commission, and adopt immediate and effective
implementation mechanisms [12]. Subsequently, at the end of June, the European
Council decided to grant Ukraine the status of a candidate country for accession
to the European Union. However, further decisions of the European Council on
further steps depend on fulfilling the conditions specified in the opinion of the
European Commission on Ukraine’s application for membership in the European
Union [13]. Thus, reforming the system of legislation on national minorities in
Ukraine became one of the conditions for Ukraine’s accession to the European
Union.

Given the importance of the European integration issue, in November 2022,
a group of Ukrainian MPs submitted to the parliament of Ukraine the draft Law
of Ukraine "On National Minorities (Communities) of Ukraine" (Reg. No. 8224).
A lot of work was done on this draft law, including on-site consultations with
national minorities of Ukraine, joint developments with the Council of Europe
and the High Commissioner on National Minorities of the Organization for
Security and Cooperation in Europe. On December 13, 2022, this bill was
adopted as a whole.

One of the main innovations of the Law of Ukraine "On National Minorities
(Communities) of Ukraine" is highlighting national minorities traditionally living
in Ukraine. However, has Ukraine succeeded in implementing a differentiated
approach to "old" and "new" minorities that meets the best European practices
and the legitimate expectations of all stakeholders? The answer to this question
requires an analysis of the provisions of this Law.

Materials and Methods

The study aims to reveal the problem of the inability to determine which persons
belong to national minorities (communities) of Ukraine traditionally residing
on the territory of Ukraine and the problem of discrimination against "new"
minorities that have arisen after the adoption of the new Law of Ukraine "On
National Minorities (Communities) of Ukraine". Given this goal, the objectives
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of the study are to describe the problems of ensuring the rights of "old" minorities
in Ukraine, to characterize the situation of "new" minorities, to identify the
reasons that led to such consequences, and to make proposals for eliminating
the identified shortcomings, taking into account international experience. In
addition, given the fact that until 2022, the "old" minorities in Ukraine were not
highlighted, as well as the latest trends in the field of minority rights, the task
is to predict the development of legislation in the field of national minorities in
terms of distinguishing national minorities (communities) traditionally living in
Ukraine.

The study reveals some problems Ukrainian experts faced in drafting
bylaws necessary to implement the Law of Ukraine "On National Minorities
(Communities) of Ukraine" adopted in 2022. Given this, the study’s empirical
material is primarily the positive law of Ukraine, namely legislation on
national minorities. As of now, this system of national legislation consists of
the Constitution of Ukraine, the Law of Ukraine "On National Minorities
(Communities) of Ukraine", some other laws that contain some provisions
on minority rights and bylaws, as well as international treaties of Ukraine,
which include, inter alia, the International Convention on the Elimination
of All Forms of Racial Discrimination of 1965, the International Covenant
on Civil and Political Rights of 1966, the European Charter for Regional or
Minority Languages of 1992, the Framework Convention for the Protection of
National Minorities of 1995 (hereinafter — the Framework Convention) and
the Convention on the Protection and Promotion of the Diversity of Cultural
Expressions of 2005. Given European integration processes, special attention is
paid to the Framework Convention and the European Charter for Regional or
Minority Languages.

In Ukraine, legal studies of the problems of ensuring the rights of national
minorities were once conducted by Myroslav Almashi, Iryna Almashi, Oleksandr
Bykov, Yaroslav Lazur, Vsevolod Mytsyk, Leonid Riaboshapko, Yevheniy
Tkachenko, Yuriy Voloshchyn. However, despite the relevance of ensuring
minority rights, Ukraine has no modern legal literature (textbooks, monographs,
scientific publications) on this topic, especially on dividing minorities into "old"
and "new" ones. Therefore, the theoretical basis of this study is mainly made
up of scientific publications by foreign experts, which focus on the study of the
problem of distinguishing between the rights of "old" and "new" minorities,
namely Thomas Benedikter, Bill Bowring, Andrea Carla, Katharina Crepaz, Jorn
Dosch, Asbjern Eide, Kristin Henrard, Dimitry Kochenov, Rianne Letschert,
Tove Malloy, Roberta Medda-Windischer, Alexandra Tomaselli, Fernand de
Varennes.
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At the same time, the issue of ensuring minority rights is studied in depth in
Ukraine in other specialties, such as political science, public administration, and
management. Therefore, to substantiate some of the conclusions in this paper, the
results of scientific research in other specialties are used, in particular of Viktor
Voinalovich, Viktor Yelenskyi, Victor Kotygorenko, Volodymyr Kulyk, Olena
Malynovska, Mai Panchuk.

In conducting this study, various scientific methods are used. The dialectical
method is used to substantiate the basis for the division of minorities into "old"
and "new", the criteria for their differentiation, as well as the interrelation of
certain phenomena and processes. Conclusions about the problems with the
differentiated approach to "old" and "new" minorities and the reasons that led
to them are made based on logical analysis, synthesis, and abstraction methods.
The quality of reproduction in Ukrainian law of the differentiated approach
to "old" and "new" minorities provided for by the Framework Convention is
checked using the comparative research method. Forecasting the development
of national legislation in the future requires using the forecasting method. The
formal legal method is used to study the structure and relationships between
individual legislative provisions.

Results and Discussion

At the international level, there is no unified, generally accepted definition of
the concept of "national minority", despite numerous attempts to formulate it.
Therefore, the content of this concept is specified at the national level.

This situation has its advantages and disadvantages. The absence of a unified
definition of the concept of national minority gives states some freedom to adapt
international guarantees of minority rights to their specific needs and, in some
cases, allows them to extend these guarantees to "new" minorities [14]. At the
same time, the absence of a unified definition means that there is no generally
accepted minimum standard for the protection of minority rights, which leads
to the introduction of a variety of approaches: from a very rigorous egalitarian
model that prohibits differential treatment to measures aimed at ensuring a high
level of adaptation of the majority to the needs of minorities [14].

The most commonly used definition of a minority is the one formulated by
Francesco Capotorti in his "Study on the Rights of Persons Belonging to
Ethnic, Religious and Linguistic Minorities". According to this definition, the
characteristics of a national minority are as follows: 1) it is a group of people;
2) it has stable ethnic, cultural, linguistic, and religious characteristics; 3) it
differs sharply from the rest of the population due to these characteristics; 4) it
is numerically smaller than the rest of the population; 5) it is not in a dominant
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position to the rest of the population; 6) its members are citizens of the state of
residence; 7) members of this group at least implicitly express a solidarity desire
to preserve their ethnic, cultural, linguistic, religious characteristics [15].

In international law and the law of some foreign countries, national minorities
are sometimes divided into two types by their origin: 1) "old", or as they are
also called "traditional", "historical”, "autochthonous" minorities; 2) "new" or
"migrant” minorities [16]. "Old" minorities consist of people who lived or whose
ancestors lived in the country or a part of it before the state became independent
or before the borders were drawn as they are now [17]. These are communities
whose members have lived with the majority in a particular territory for a long
time but have a different language, culture, and religion [18]. Most often, they
become minorities as a result of redrawing state borders and transferring the
territory of their settlement from the sovereignty of one state to the sovereignty
of another, forced mass displacement of the population, slavery; or they are ethnic
groups that for various reasons have not gained their statehood [19].

In contrast, "new" minorities arrived in the country after the state gained
independence or defined its modern borders [17]. "New" minorities are groups
composed of individuals who have decided to leave their homeland and emigrate
to another country, usually for economic and sometimes political reasons [18].
Thus, new minorities consist of immigrants, refugees, and their descendants who
live in a country other than their country of origin for a more extended time
than just a transitional period [19].

The division of minorities into "old" and "new" is provided for in some international
treaties, in particular the 1995 Framework Convention for the Protection of
National Minorities (hereinafter referred to as the Framework Convention). At the
national level, such a division exists, for example, in the Republic of Poland, the
Slovak Republic, Hungary, the Federal Republic of Germany, Sweden, and Norway.

Highlighting "old" minorities in Ukraine

In Ukraine, the preamble to the Constitution of Ukraine states that the Ukrainian
people are composed of citizens of Ukraine of all nationalities [20]. Ukraine
guarantees the free development, use, and protection of all languages of national
minorities of Ukraine (Article 10(3)). The state promotes the development of
the ethnic, cultural, linguistic, and religious identity of all national minorities of
Ukraine (Article 11). Citizens belonging to national minorities are guaranteed
by law the right to education in their native language or to study their native
language in state and municipal educational institutions or through national
cultural societies (Article 53(5)). Only the laws of Ukraine determine the rights
of national minorities (Article 92(1), point (3)).
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These constitutional provisions have been developed in various legislative acts,
in particular in the Law of Ukraine "On National Minorities (Communities)
of Ukraine" (hereinafter — the Law), which entered into force on July 1, 2023,
and became the new core of the legislation of Ukraine in the field of national
minorities (communities). In this regard, the old Law of Ukraine "On National
Minorities in Ukraine" became invalid.

The new Law was supposed to bring the relevant area of Ukrainian national
legislation in line with international human rights standards. Ukraine’s national
minorities expected that the Law would expand the range of their rights and
define effective mechanisms for their realization. The majority expected that the
Law would open the way for Ukraine to join the European Union. Furthermore,
the international community expected Ukraine to implement the best European
practices and high international standards of human rights protection.

One of the most important innovations of the Law is the highlighting of "old"
minorities. Until recently, Ukrainian national legislation did not distinguish
between "old" and "new" minorities. According to Article 3 of the old Law of
Ukraine "On National Minorities in Ukraine", national minorities included groups
of Ukrainian citizens who were not Ukrainians by nationality and showed a sense
of national identity and community among themselves [21]. Thus, the concept
of the "national minority of Ukraine" included "old" and "new" minorities.

However, as Viktor Kotygorenko and Mai Panchuk note, the concept of the
"national minority of Ukraine” needed to be changed to ensure its greater
conformity with the ethno-demographic dynamics of Ukrainian society and the
recommendations of international organizations [22]. The fact is that the Law
of Ukraine "On National Minorities in Ukraine” was adopted in 1992 when
migration processes in Ukraine did not lead to changes in the ethnic structure
of the population due to the massive emergence of "new" minorities whose
culture, language, and religion differ significantly from traditional minorities.
Recently, the tendency for "new" minorities to emerge in Ukraine has become
more pronounced and will only intensify [22]. Therefore, at the national level,
there is a need to distinguish national minorities with long-standing ties with
Ukrainians as the titular, state-forming nation that constitutes most of Ukraine’s
population.

It seems that the adoption of the Law was mainly a reaction to this development
of migration processes, and it embodies the desire to recognize those national
minorities that traditionally live in modern Ukraine.

The "old" minorities in Ukraine were highlighted by including in the definition
of "national minority (community) of Ukraine" the requirement of traditional
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living in Ukraine. Thus, under Article 1(1) of the Law, a national minority
(community) of Ukraine is a stable group of citizens of Ukraine who are not
ethnic Ukrainians, traditionally live in Ukraine within its internationally
recognized borders, are united by common ethnic, cultural, historical, linguistic
and/or religious characteristics, are aware of their belonging to it, and express
a desire to preserve and develop their linguistic, cultural, and religious identity
[23].

Uncertainty regarding "old" minorities

The first experience of applying the Law, related to the development of draft
bylaws necessary for its implementation, has already shown that there are
specific problems with the requirement of traditional living in Ukraine. One such
problem is identifying which national minorities traditionally live in Ukraine.

The Law does not contain a list of national minorities (communities) of Ukraine
that are considered to have traditionally lived in Ukraine. At the same time,
the law of many foreign countries that distinguish "old" minorities mandatorily
defines a closed list of minorities that are considered "old". Most of the above
foreign states have done so, although there are exceptions, such as the Republic
of Croatia.

The Law also does not define criteria based on which it is possible to
unambiguously and predictably establish which national minorities have
traditionally lived in Ukraine. In the law of foreign countries, where the division
of "old" and "new" minorities is introduced, criteria are usually defined to
determine which minorities are "old" and can claim additional special rights.
Sometimes such criteria are enshrined alongside an exhaustive list of "old"
minorities. As a rule, the main criterion is the residence time on the state’s
territory. For example, this time is one hundred years in the Republic of Poland
and Hungary.

In addition, the Law contains other concepts that require traditional living:
"settlements in which persons belonging to national minorities (communities)
traditionally reside” (Article 10(7-9)), "areas in which persons belonging to
national minorities (communities) traditionally reside" (Article 10(10)), "places
of traditional residence of national minorities (communities)" (Article 19(2),
paragraph three). However, the Law does not define the content of any of
them, although the traditional residence in a settlement of persons belonging
to national minorities (communities) of Ukraine is a fact establishing the legal
status. After all, only in such places: 1) inscriptions of official names on the
signboards of local self-government bodies and municipal enterprises may be
duplicated in the language of the respective national minority (Article 10(7));
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2) general information (announcements, public offers to conclude a contract,
signs, pointers, signboards, notices, inscriptions, other publicly posted textual,
visual and audio information distributed to an unlimited number of persons) is
duplicated in the language of the respective national minority (Article 10(8));
3) election campaign materials may be duplicated in the language of a national
minority (Article 10(9)); 4) the language of a national minority is used in
providing topographic information, communication with the authorities, and
emergency assistance under certain circumstances (Article 10(10)); 5) centers
of national minorities (communities) of Ukraine may be established, except for
regional centers (Article 19(2)).

Thus, the shortcomings of some provisions of the Law caused legal uncertainty
regarding "old" minorities.

Discrimination against "new" minorities

Another problem related to the consolidation of the requirement of traditional
living in Ukraine is discrimination against "new" minorities.

It should be noted that "new" minorities are also minorities. They, like "old"
minorities, meet all the generally accepted characteristics of minorities and are
justifiably entitled to a separate legal status. At the same time, "old" and "new"
minorities are in different situations. They have different needs and interests.
The primary need of "old" minorities is to protect and develop their identity. At
the same time, for immigrants, the critical need is access to socio-economic rights
and integration into the social institutions of the host country [18]. Therefore,
immigrants are usually ready for quick integration and even some assimilation as
they consciously decide to emigrate to another country. "Old" minorities, on the
other hand, did not choose to become minorities; therefore, these communities
tend to resist integration more strongly and demonstrate a strong desire to have
autonomy in the use of their language, to practice their religion freely, and to
enjoy their culture [17; 24; 25].

"Old" and "new" minorities also differ in how the majority treats them. The
titular nation is usually wary of all national minorities, particularly of expanding
their rights, as minorities are often considered a threat to the homogeneity of
the nation-state [26; 27]. However, "new" minorities are more often suspected of
disloyalty and unfriendliness than "old" ones. The so-called "visible" minorities,
i.e., anthropologically different ones that can be easily identified as "other", are
more likely to face negative attitudes [14; 26].

Given the above, both "old" and "new" minorities are granted special status for
objective reasons, but it should not be the same. "New" and "old" minorities
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should have some common special rights, while "old" minorities should be
granted additional special rights. In the case of Ukraine, it should be emphasized
that "new" minorities are also granted a special status. They are not granted
special rights for long-term residence in a particular territory [24].

In addition, there is a close semiotic connection between these concepts: from
the point of view of logic, the concept of "old" minorities is relative, i.e., it has
no independent meaning. Its meaning becomes apparent only concerning another,
in this case, the opposite concept — "new" minorities.

As noted earlier, the Constitution of Ukraine guarantees the development of
the identity of all national minorities of Ukraine without exception. Singling
out of national minorities traditionally living in Ukraine was logically supposed
to lead to the definition of a separate legal status for "new" minorities and the
introduction of a differentiated approach.

The Law defines a large number of special rights for national minorities:

1) the right to a name taking into account the customs of the national minority;
2) the right to form public associations of national minorities;

3) the right to organize and hold public events in their native language;

4) the right to form their media;

5) to publish in their native language without restrictions established by the
legislation of Ukraine on the protection of the state language;

6) to have their specialized bookstores, which are not subject to restrictions
established by the legislation of Ukraine on the protection of the state language;
7) the right to use the language of the national minority in the provision of
emergency services.

However, only "old" minorities are subjects of these rights in Ukraine.

According to the preamble of the Law, paragraph eight, this Law defines the
peculiarities of social relations to ensure the exercise of rights and freedoms by
persons belonging to national minorities (communities) of Ukraine. According
to Article 3(3), the state guarantees persons belonging to national minorities
(communities) the protection of their rights, freedoms, and legally protected
interests under the law. However, “national minorities (communities) of Ukraine”
covers only "old" minorities.

Only five rights defined by the Law belong to all citizens of Ukraine: 1) the
right to equal civil, political, social, economic, cultural, and linguistic rights and
freedoms as defined by the Constitution of Ukraine (Article 5(1)); 2) the right
to freely decide whether to be considered as belonging to an "old" minority or
several "old" minorities at the same time (Article 6(1)); 3) the right to freedom
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to recognize one’s membership, to refuse or change one’s membership in an "old"
minority (Article 6(2)); 4) the right to restore their national surname, name,
patronymic (Article 6(3)); 5) the right to request simultaneous or consecutive
translation of the accompanying entertainment into the State language no
later than 48 hours before the start of a cultural, artistic, entertainment, or
entertainment event to be held in the language of the "old" minority (Article
10(10)). All other rights defined by the Law belong exclusively to "old" minorities.

"New" minorities do not have the legal status of national minorities
(communities) of Ukraine under the Law, depriving them of all the special rights
of national minorities mentioned above.

Three articles of the Framework Convention condition the rights provided for
by them on “traditional” ties. According to the Article 10(2) of the Framework
Convention in areas inhabited by persons belonging to national minorities
traditionally or in substantial numbers, if those persons so request and where
such a request corresponds to a real need, the Parties shall endeavour to ensure,
as far as possible, the conditions which would make it possible to use the
minority language in relations between those persons and the administrative
authorities [28]. Under the Article 11(3) in areas traditionally inhabited by
substantial numbers of persons belonging to a national minority, the Parties shall
endeavour, in the framework of their legal system, including, where appropriate,
agreements with other States, and taking into account their specific conditions, to
display traditional local names, street names and other topographical indications
intended for the public also in the minority language when there is a sufficient
demand for such indications [28]. As for the Article 14(2) in areas inhabited by
persons belonging to national minorities traditionally or in substantial numbers,
if there is sufficient demand, the Parties shall endeavour to ensure, as far as
possible and within the framework of their education systems, that persons
belonging to those minorities have adequate opportunities for being taught the
minority language or for receiving instruction in this language [28].

When drafting the Law, its authors tried to follow the Framework Convention
and/or borrow from the experience of foreign countries that have introduced
a differentiated approach to "old" and "new" minorities. This is indirectly
evidenced by the provisions of Article 10(7—10) of the Law, which define the
language rights of persons belonging to national minorities (communities) of
Ukraine and traditionally residing in settlements or constituting the majority of
the population there.

At the same time, the chaotic accumulation of legal facts in the hypotheses of
the legal norms contained in Articles 1(1), 10(7—10) of the Law has led to the
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emergence of legal compositions with "traditional double living": the subjects
of the relevant rights are persons who traditionally live in Ukraine and, in
addition, traditionally reside in a particular settlement. However, according to
the position of the Advisory Committee on the Framework Convention for the
Protection of National Minorities, the length of residency in the country is not
to be considered a determining factor for the applicability of the Framework
Convention as a whole [29]. Therefore, the "doubling of the traditional living"
requirement is nonsense, as the requirement of traditional living in Ukraine is
meaningless in this case.

If it were not for this criterion, Article 10(7—10) of the Law would apply only
to national minorities (communities) traditionally residing in settlements, and
the rest of the Law would apply to all minorities of Ukraine, "old" and "new".
Although the rights under Article 10(7—10) of the Law do not correspond
to those provided for in Articles 10(2), 11(3), and 14(2) of the Framework
Convention, this approach of the Law has common features with the Framework
Convention.

Thus, Ukraine has failed to introduce a differentiated approach to "old" and
"new" minorities, as envisaged by the Framework Convention and implemented
in some European countries.

This raises the question of the legal status of "new" minorities in Ukraine. The
Law does not define the legal status of "new" minorities. There are no other acts
in the national legislation of Ukraine that regulate relations involving "new"
minorities. Moreover, there is no particular term for "new" minorities in the
legislation, as if they do not exist in Ukraine.

There is no hope for Ukraine’s international treaties. Neither the Framework
Convention nor the European Charter for Regional or Minority Languages
contains a definition of a minority. They apply at the national level only to
minorities under national law. According to the Law, only "old" minorities are
considered national minorities in Ukraine. Therefore, these international legal
acts will not apply to the "new" minorities in Ukraine, as they are no longer
recognized as national minorities.

So, it seems that the "new" minorities in Ukraine now have the same rights as
the majority, i.e., ethnic Ukrainians. However, the position of the majority and
minority is objectively different; therefore, the attitude towards them cannot be
the same.

In the case of Tourkiki Enosi Xanthis and Others v. Greece, the European Court
of Human Rights held that the existence of different minorities and cultures in
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a country is a historical fact that a democratic society must not only accept but
also protect and support in accordance with the principles of international law
[30]. According to Pichkur v. Ukraine, discrimination means treating persons
differently in relatively similar situations without objective and reasonable
justification. A difference in treatment is discriminatory if it lacks an objective
and reasonable justification, in other words, if it does not pursue a legitimate
aim or if there is no reasonable relationship between the means used and the
aim pursued [31]. Extrapolating these conclusions to the situation around "old"
and "new" minorities in Ukraine, one can argue that "new" minorities are being
discriminated against.

It is worth noting that the European Commission for Democracy through Law
(the Venice Commission), in its Opinion of June 12, 2023, No. CDL-AD(2023)021
"On the Law on National Minorities (Communities)" drew attention to the fact
that the concept of "national minority (community) of Ukraine" differs from
the previous concept of "national minority of Ukraine" in that it requires that
members of national minorities “traditionally live in Ukraine". However, the
Venice Commission did not mention the problems caused by this requirement.
The Opinion only states that "during the online interviews, representatives of
several national minorities expressed concerns that the expression is vague and
risks being interpreted in an overly restrictive way" [10].

Problem resolutions

Ukraine needs to clearly distinguish between "old" and "new" minorities in order
to solve the identified problems. This requires amendments to the Law. First, it
is necessary to remove from the definition of “national minority (community)
of Ukraine” the requirement of a traditional residence in Ukraine. This will
make it possible to extend the Law to "new" minorities and thus overcome their
discrimination.

Scholars’ criticism of the idea of defining in the legislation an exhaustive list
of national minorities that are recognized as traditionally living in a certain
territory seems reasonable. Such an approach is considered voluntaristic since,
having defined the list of "old" minorities peremptorily, the political authorities,
which are changeable, can arbitrarily change it at any time [26]. Therefore, the
idea of legislative consolidation of the list of national minorities (communities)
traditionally living in Ukraine should be abandoned.

It is impossible to apply the Law to "new" minorities without amending its
text. This could lead to legal uncertainty, which carries the risk of arbitrary and
unfair restrictions and interference with the rights of "new" minorities. It would
also raise the question of why the concept of "national minority (community)
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of Ukraine" includes the requirement of a traditional residence in Ukraine if it
means nothing. This will negate introducing a differentiated approach to "old"
and "new" minorities in Ukraine.

Based on the analysis of the formal structure of the legal provisions of Article
10(7—10) and Article 19(2), paragraph three, as well as the logical relationship
between them, it seems appropriate to unify the terminology of the Law by
replacing the words "area" and "place" in Article 10(10) and Article 19(2),
paragraph three, with the words "settlements”, respectively. This proposal is
based on the fact that the ability of national minorities to exercise the rights
provided for in these provisions depends on the decisions of village, town, and
city councils, i.e., bodies representing the interests of territorial communities of
settlements.

In order to ensure legal certainty, Article 10 of the Law should be supplemented
with a note defining clear criteria for national minorities (communities) of
Ukraine that traditionally live in settlements or constitute a significant part of
their population. In this way, the limits of discretion of local councils in defining
"old" minorities will be established, as well as guarantees of special minority
rights. In addition, this will allow for future changes — narrowing or expanding —
of the circle of such minorities based on known criteria and objective data.

The main criterion should be time, which considers the time of residence of a
national minority in a particular territory. This criterion is the primary proof
of a long-term relationship between the minority and the state-forming nation.
At the same time, in order to ensure proportionality, the main criterion should
be supplemented by others. Minorities can be divided into "old" and "new"
according to many different criteria, not only by the time they have lived with
the majority on the same territory. According to researchers, other factors are
also important, such as socio-economic, political, and historical factors, the
effects of past colonization or other forms of discrimination, and the settlement
of minority members (compact or dispersed) [19].

Also, it would be appropriate to apply a quantitative criterion in Ukraine that
considers the number of persons belonging to a minority living in a certain
territory. After all, it would be disproportionate to require the authorities to
spend large amounts of budgetary funds to ensure that persons belonging to
national minorities (communities) of Ukraine can enjoy special rights in those
settlements where their number is small. As noted in the "Study on the Rights
of Persons Belonging to Ethnic, Religious and Linguistic Minorities", states
should not be required to take special protection measures beyond a reasonable
proportionality between the efforts made and their benefits [15].
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The linkage to settlements itself constitutes the third criterion — territorial.
This criterion considers the nature of the settlement of persons belonging to
national minorities of Ukraine: compact or dispersed. The Law requires that the
subjects of the relevant rights traditionally reside in the same village, town, or
city (or constitute a significant part of its population) rather than in a district
or region. This means that members of "old" minorities must reside in the same
place to enjoy some of their language rights. In addition, other criteria may also
be applied, for example, those related to the territories of modern Ukraine being
part of the Russian Empire and the USSR.

This approach is in line with the position of the Advisory Committee on the
Framework Convention for the Protection of National Minorities, which has
consistently held that distinctions in the treatment of otherwise similar groups
based solely on the length of their residency in the territory can be unjust [29].
Also, this approach is entirely consistent with the recommendations of the Venice
Commission [10]. Time will tell whether the authorities will have the political
will to make such changes to the Law and adequately implement a differentiated
approach to "old" and "new" minorities.

Prospects for the differentiated approach to old and new minorities

As for the prospects of a differentiated approach to "old" and "new" minorities
in Ukraine, it seems that the introduction of this approach is relevant exactly
nowadays, as it meets the requirements of the present, satisfies the needs and
interests of all stakeholders — Ukraine’s national minorities and the majority.

However, this approach may be challenging to use in the future. Given the
globalization and migration processes in Ukraine and the world, "new" minorities
will eventually turn into "old" ones. According to the Strauss-Howe generational
theory, a hundred years is only four generations. This is confirmed by the
research results on the interests and needs of different generations of "new"
minorities [14]. Because of this, in the future, public authorities will be forced
to recognize an increasing number of minorities as "old" and to ensure that
persons belonging to them can enjoy exclusive rights everywhere. The division
of minorities into "old" and "new" will eventually lose meaning.

In addition, attention should be paid to the issue of securitization of national
minorities [27; 32; 33]. On the one hand, increasing the number of "new"
minorities in society may have negative consequences. Rianne Letschert
warns that excessive ethnic diversity leads to the fragmentation of society and
a decrease in the overall well-being of the entire population. Where different and
sometimes opposite cultures, religions, and languages come into close contact,
problems often arise with harmonizing different systems of human values,
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i.e., interethnic conflicts [17]. On the other hand, one should be careful with
expanding the circle of "old" minorities and increasing the scope of their rights.
Scholars argue that among "old" minorities, the ideas of separatism are more
widespread than among "new" ones [26]. This is partly because "old" minorities
are more politically organized and have their institutions and financial and
property resources.

Therefore, the latest trends in the legal regulation of relations involving national
minorities tend to abandon the signs of permanence, time of residence in a
certain territory, and the presence of citizenship of the host state in the concept
of national minorities [26]. In addition, states are trying to direct their efforts to
integrate "new" minorities into social structures as quickly as possible [34]. In
this way, an inclusive approach is being introduced that combines "old" and "new"
minorities [14]. It seems that the development of these trends over the coming
decades will lead to a reduction in the number of criteria by which minorities
are divided into "old" and "new" ones and eventually to the abandonment of this
approach in favor of a fully inclusive one. Therefore, taking care of Ukraine’s
national interests and its development as a legal and democratic state, it seems
that in the future, it will be necessary to remove from the concept of “national
minority (community) of Ukraine” not only the requirement of a traditional
residence in Ukraine but also the requirements of permanence and Ukrainian
citizenship.

Conclusions

Applying the Law of Ukraine "On National Minorities (Communities) of
Ukraine" has revealed specific problems. One of these problems is determining
which national minorities (communities) traditionally live in Ukraine, as the
Law does not directly define the list of such national minorities (communities) of
Ukraine and does not set forth criteria to determine their list. Another problem is
discrimination against "new" minorities. Since the concept of "national minority
(community) of Ukraine" covers only "old" minorities, "new" minorities are
not considered national minorities (communities) of Ukraine at all. The Law
does not define a separate status for "new" minorities. This means that "new"
minorities are deprived of special rights, and their status does not differ from
that of the majority.

When drafting the Law, the legislator tried to follow the Framework Convention
or borrow from the experience of foreign countries that have introduced a
differentiated approach to "old" and "new" minorities. However, the shortcomings
of the legislative technique make it impossible to achieve the desired result.

Ukraine’s European integration requires ensuring the rights of "new" minorities
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following international standards. Therefore, the solution to the problems
requires some amendments to the Law.

A differentiated approach to "old" and "new" minorities is relevant to introduce
in Ukraine right now, as it takes into account the needs of the present, the
interests of national minorities, "old" and "new", as well as the majority. However,
in the future, the application of this approach may be hampered. The future lies
in unifying approaches to "old" and "new" minorities. Given this, Ukraine should
consider returning to an inclusive approach to national minorities.

Recommendations

The findings of this study can be used for further research on minority rights
and related topics, for example, in the preparation of abstracts, writing scientific
publications, monographs, and dissertation research. The results of this study can
also contribute to the further development of Ukrainian legislation on national
minorities, particularly in the development of draft laws amending the Law of
Ukraine "On National Minorities (Communities) of Ukraine" and bylaws. In
addition, this article may help solve problems that arise during the practical
application of the Law of Ukraine "On National Minorities (Communities) of
Ukraine". The conclusions drawn from this study can be used in teaching courses
on constitutional law in higher education institutions.
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Anoranisa

Axmyanvricms nponoHo8an0zo OOCHONCEHHs SK 13 MeopemuuHoz0, max i NPaKmuuHozo
102110y NONLAZAE 8 NPOOLEMAMULT CNIBEIOHOUEHIS PO3MIPY CANKUIL i KOHMeKcmi 0ocsiz-
Henns banancy nyonivnux ma npueamuux inmepecie. OCHOBHON MeMOK CIMAMMI € NOWYK
ONMUMATLHUX ULLSAXIG BUDILEHHS NUMAHb, NOG A3AHUX 13 HAKIAOeHHAM wmpagie 3a
nOpYywennss Mumuux npasui. Pesyrvmamu 4pozo 00CHIONCEHHS 3MOACYMb NOKPAUUMU
npoyedypu KOHMPo0 ma cnpusmu 30a1aHCOBAHOMY BUSHAUEHNIO PO3MIPIe wmpagis
Y MUMHOMY NPABL 3 YPaxyeannsm nyoiiunozo inmepecy ma 3axucmy npas eiacHocmi ocio.
Jlocrioncenns 6asyemvcs na 3acmocyeanii PIsHOMAHIMHUX HAYKOBGUX MemOo0di8, MAKUX K
dianexmuunuil anaris i cunmes, CmpyKmMypHo-PYHKUIoHaroHutl nioxio, opmarvro-opu-
Quunuii ma HopMaipHO-102UHUL AHALI3, NOPIBHAILHO-NPABosUil nioxid ma inwi. Bono
OXONIIOE ANANI3 CNIBEIOHOUENHS NYONUHUX MA NPUSAMHUX THMeEPeCie, a MAKONC CUC-
memu nybaH020 THmMepecy i MONCIUBUX KOHDIIKMIG, W0 GUHUKAIOMb NPU (HOPMYSaHi
nyoniunux gondis. Jlocrioxnceno npupody 0006’a3K06UX NAAMENCI8, MAKUX K NOOAMKU,
300pU, MUMO, WO UL NPOLIIOCMPOBANO HA NPUKAAJL Mumnux niamedcis. Taxoxc euceimaeno
numanms GOMIHICMpamuenoi i0nogioarviHocmi 3a NOPYWEHHS MUMHUX NPAGUL, NPUdi-
JIeHO Y6A2Y BANCIUBOCTNT QOMPUMAHIS YACOBUX KPUMEPTI6 NPU CRAGTNT MUTNHUX NIATNENHCIE
ma HacrioKam HeOOMPUMANHS YUx Kpumepiie 0as depicasu. Poseisiymo 63aemo36’a30k
MiJIC MAmepiaivHuM ma npouedypHUM NIUGOM HA YNOPAOKYEAHHS NOBEOIHKIU YUACHUKIG
gionocun 1 3asmnaueno, wo ui 06i cmoponu Hemoxcaueo pos’conamu. Taxosx cmeepoxncy-
EMbCSL, WO 0ePHCasa MA€ Cysepente npaso GCMAH0BI08aAmU nodamxu, 360pu ma inui
naamedxci na ceoitl mepumopii 0ns 3ade3neueniis GUKOHANHS GLACHUX QYKL i 3a00-
gonennst cycninvnux nomped. OKpim mozo, 6 QOCHONCeHMT ANANIYIOMbCS GIOHOCUHU MIXNC
PISHUMU Zpynamu TiHmepecis Yuacnukie 6iOHOCUN, MAKUMU SK iHMepec CYCniibemsa, oep-
AHCABU, MEPUMOPIANLHOL 2POMAOU, 0epICABHUX Op2anie ma 30606’ a3anux 0cib, po3nooin
Uux IHmepecie Ha HenponopuitiHi epynu ma ix 63aemo36’130k. 3azaiom, Q0CHiOHeHHs MaE
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sauicIuGe 3nauenns 0ns POYMIHHS NPOOAeM i NePCnexmue y ciepi Muminozo npasa ma
aominicmpamusnoi éionosioanvrocmi. Fozo pesynvmamu Moxcyms cnpusmu noiinuennio
3aK0HO0a8cMBa Ui YOOCKOHAIEHHIO NPOUedyp KOHMPOLI0 3a0isi CMBOPEHHs NPo3opoi ma
eexmusnoi npasosoi cucmemu, 30amioi 3abesneuysamu inmepecu 6Cix cmopin y 6i0Ho-
CUNAX MIJIC CYCNATLCMBOM, 0epAHCABOI0 i NPUSAMHUMU OCOOAMU.

KimoyoBi cioBa: mozaTkoBa cucTeMa YKpaiHM;, IIOJATKOBUiII 0GOB’SI30K; ITOXOAU
OI0/IZKETY; BiIOBIAAJbHICTD 3a IOPYIIEHHS MUTHOIO 3aKOHOIABCTBA; MUTO.

The Problem of Balancing the Size of Sanctions
in Achieving a Balance of Interests
(Using the Example of Customs Duties)

Mykola P. Kucheriavenko*
Yaroslav Mudryi National Law University,
Kharkiv, Ukraine
*e-mail: m.p.kucheryavenko@nlu.edu.ua
Artem M. Kotenko
Yaroslav Mudryi National Law University,
Kharkiv, Ukraine

Abstract

The relevance of the proposed research, both from theoretical and practical perspectives,
lies in addressing the issue of the relationship between the magnitude of sanctions
concerning the balance between public and private interests. The main objective of this
study is to explore optimal approaches to address issues related to imposing penalties
Jor violations of customs regulations. The results of this research could enhance control
procedures and facilitate a balanced determination of penalty sizes in customs law
while considering public interest and property rights protection. The study is based on
the application of various scientific methods, such as dialectical analysis and synthesis,
structural-functional approach, formal-legal and formal-logical analysis, comparative-
legal approach, among others. It encompasses an examination of the interplay between
public and private interests, as well as an analysis of the system of public interest and
potential conflicts arising during the formation of public funds. The research investigates
the nature of compulsory payments, such as taxes, fees, and customs duties, illustrated
through the example of customs payments. Additionally, it sheds light on issues of
administrative liability for customs violations, emphasizing the significance of adhering
to specific time criteria when making customs payments and the consequences for the
state if these criteria are not met. Furthermore, the study explores the interrelation
between material and procedural impact on regulating the behavior of the participants
involved in the relationships, emphasizing that these two aspects cannot be separated.
It also affirms that the state has the sovereign right to establish taxes, fees, and other
payments within its territory to fulfill its functions and meet societal needs. Moreover,
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the research examines the relationships among various interest groups of participants,
such as societal interest, state interest, territorial community interest, government
entities, and obligated individuals, while also discerning the division of these interests
into disproportionate groups and their interconnectedness. Overall, the research holds
significant importance in understanding the issues and prospects within the domain
of customs law and administrative responsibility. The findings have the potential to
contribute to the improvement of legislation and control procedures, fostering the
development of a transparent and efficient legal system capable of safeguarding the
interests of all parties involved, including society, the state, and private individuals.

Keywords: tax system of Ukraine; tax liability; budget revenues; responsibility for
violation of customs legislation; customs duties.

Beryn

VY cy4acHOMy CBITi, Jie iHTepecH Pi3HUX CYCIIIbHUX TPYII i OKPEMUX OCi0 MOCTiiHO
MePerITaloThCs, Aeajli BaXKIUBIIION cTae mpobiemMa 3a0e3rnedeHHs OamtaHcy Mix
nyOiYHUM Ta IPUBATHUM iHTepecoM. Lg Tema BUKIMKAE HifBUIEHUI iHTEepec
Yy HAYKOBIH CITIJIBHOTI.

EdextuBHe nmpaBoBe perysioBaHHs Oyab-sKOI chepu CyCHiJbHUX BiJHOCUH
nepebayae BIOPSIAKYBAHHsI TOBEIIHKY 0Ci0, sIKi GEPYTh Y I[bOMY y4acTh. 3a3BH-
Yaif, i1eThCs PO OpraHizailiio MoBeAIHKKM Cy6 €KTIB TIPABOBIIHOCHH SIK B YMOBax
BU3HAUEHHS TEBHUX MTPABUJI JIJIS 1X JiSJIBHOCTI, TaK i BIJIMOBIIHOTO OCSATHEHHS
KOMITPOMICY, HiZIKOPEHHSI KOTOCh 13 y4aCcHUKIB mpaBoBigHOCHH. OcobIMBiCTIO
myOJIYHUX TIPABOBITHOCHH € HAsIBHICTD YYaCHUKIB, sIKi 200 yOCOOJIIOIOTH JIEP/KaBy
Y1 TEPUTOPIAIbHI TPOMaJIH, 200 TIPEACTABIISIOTH iX iHTepecu. Came B Takii curya-
i i BUOKPEMJIIOIOTHCS TIO3UITisl, ME€Ta OpraHizaiil JisIbHOCTI, 3aXUCTY TyOIiYHIX
iHTepeciB cy6’eKTa BJIAHIX TTOBHOBAKEHD.

BesymoBHoO, my6iiunHmii iHTepec CKIagHO PO3TJSAAaTH B OJHUHI, MIBU/IIE 32
BCe, — Ile MeBHa cucrema intepeciB. Taki myOurivyHi iHTepecH, sSIK iHTEpeC JepsKaBu,
IHTEpec TePUTOPiabHOI TPOMa/IM, IHTEpPeC KOHTPOJIIOI0YOTO Oprany, SKuil mpej-
CTaBJIsIE IepsKaBy abo TepUTOpiabHI TPOMAIN, MOKe He 30iraTucs, iHO/I HaBITH
HOPOJIKYBaTH cyrnepedrocTi. Taka curyaiis HaGyBae 0coOJIMBOI TOCTPOTH TIijL
yac ¢opmyBaHHs myOmiuHuX rpommoBux (GoHais. Ile abcomoTHO 3po3yMminao 3a
YMOB, KOJIN iCHYBaHHS K JIepsKaBU, TaK 1 TEPUTOPIATbHUX TPOMaJ] HEMOKJINBE
6e3 (irarncoBoro 3abesnedeHHs peasisallil TOKIaeHnX Ha HuX (yHKiii. Haaxo-
JPKEHHSI I0OXOZIB 10 BiZMOBIAHUX GIOIKeETIB, 30KpeMa, il popMye Taky (hiHaHCOBY
He3aJIeXKHICTh TEPUTOPIN, TapaHTYE iX CIIPOMOYKHICTb.

Haronocumo Ha npuHIUINOBIH KOH(MIIKTHOCTI caMe TaKuUX BiJIHOCHUH, KOJU
fiieThest PO Tiepeaady abo CTSTHEHHSI KOIITIB i3 3aKOHOCTYXHSTHUX YYACHUKIB 3a
paxyHOK ix (hiHaHCOBMX 000B’s13KiB (y pasi CItaTy mojaTKiB, 300piB, MUTA TOIIIO).
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SIKIO B pekrMi KPUMiHATBHO-TIPABOBOTO PETYJIIOBAHHS SIK 00’€KT MPaBOBOTO
BILINBY BUOKPEMJIIOIOTHCS HETATUBHI SIBUINA, SIKi OJJHAKOBO 3aCY/IXKYIOTHCSI BCiMa
3acobaMM COIaJbHOTO pery/oBaHHs (BOMBCTBA, KPaAiKKU, KaTyBaHHS i T. iH.),
TO TIPH CILTIATi MOAATKiB, MUTa, 300piB Tpeba chopMyToBaTH TaKy KOHCTPYKIIIIO,
sKa 6 00’€KTUBHO TOSICHIOBAJIA JIOTTYHICTD Ta MOCJIIIOBHICTh BUTYYEHHS KOIITIB
y ocobwu, sika iX 3apobuJia, He MOPYIIYI0YN 3aKOH.

[TizcTaBoto Takol BUMOTH € BiJITIOBiZIb Ha 3'siCyBaHHsI B3araji Mpupoan 060B’si3-
KOBUX IJIaTeXiB (M0AaTKiB, 360piB, MuTa). IX 3MicT MOB’A3y€ThCA 3 IPUPOIOIO
aepskaBu ab0 1HIIOTO aAMiHICTPAaTHBHO-TEPUTOPIAJLHOTO COI03Y i BiAMOBIIIIO
Ha 3alMTaHHs: HaBIlO MMeBHA KiJbKiCTh 0ci6 06’eaHaIacsd TaKUM YMHOM?
Take 00’eTHAHHST TTOB’SI3YETHCS TEPIIT 3a BCE i3 3aXMCTOM BJIACHOCTI Ta JKUTTS
[1, c. 171-175]. Ase 11eii 3axucT He MOKe BiOyBaTucst 6e3 aKyMyJisiilii KOIITiB
mist poro. Came 3 I[i€EI0 METOIO i CILIaYYIOThCsE 0O0B’I3KOBI TLIaTeXi.

OxpeMy rpyIty cepel X MJIaTeKiB CTAaHOBJISATH Ti, 10 3a0€31MeYyI0Th peasi3altiio
3aB/laHb 1 GyHKIIH caMe nep:kaBu. He 3ynuHsounch Ha IijicTaBax Kiaacugikaitii
Takux miarexis [2, c. 106—112], narosmocumo, 110 3HayHa iX YaCcTHUHA TOB’S3Y-
€THCS, 30KpEMa, 3 TIPUPOIOI0 TAKUX CYCILIBHUX yTBOPEHD, K Jlep;KaBa, MiCTO,
paiioH i T. iH. Hanpukmiaz, i3 HasBHICTIO JIePKAaBHOTO KOP/IOHY TOB’SI3yETHCS
000B’SI30K CIIJIATH OKPEMUX TIIATEKIB MPU HOTO TIepeTHHaHHI. SIK PUKJIa; MOKHA
MOCTATHCS Ha CIJIATy aKIM3HOTO MOAATKY MPU MepeTUHAHHI MUTHOTO KOPOHY
Ta BBE3EHHI HA TEPUTOPi0 YKpaiHU MiIaKIM3HUX TOBapiB [3, po3a. 6]. Aie
HaMOIIBIN SICKPABUM TIPUKJIAZIOM € MUTHI Tateski. besyMoBHO, B Iiiii cutyarrii
MIPUHITUTIOBUM € PO3MEKYBAHHS MUTHUX TIIATEXKIB, SIKi OB SI3YIOThCS 13 TIEBHUMU
HoCJIyraMu, JissMu 3 OOKY Jep:kaBu (Harnpuk/ag 30ip 3a 36epiraHHst Ha MUTHOMY
ckrami) [4] Ta miatexi, BUMOra Mo/I0 CIJIAaTH KX BUHUKAE 32 YMOBU TepeTH-
HaHHS MUTHOTO KOP/IOHY YKpaiHU.

Jlo BUBUYEHHST TUTAHHS MO0 JAOCSTHEHHsT GasaHcy inTepeciB y chepi dinaHcis
3BEPTAOThCS OaraTo HAYKOBIIB i3 PisHUM 00’€KTOM JOCTiIKeHHs. 30KpeMa,
O. Knetficoep 3i criBaBTOpamMu J0CTiKY€E OaaHc iHTepeciB Kpisb mpusMy hop-
MyBaHHs J0XO/iB GlomskeTy Ha micieBomy pisHi [5]. Kpim toro, C. M. ITonosa
Ta iHII HAYKOBI[I HArOJONIYIOTh HA 0OOB’'SI3KOBOCTI OEP/KAHHSI TIOJATKOBOTO
3aKOHO/IaBCTBA K yMOBU (DiHAHCOBOTO PO3BUTKY Jl€pP:KaBH, 3a3Havyaloyu, 10
YXUJIEHHsI Bijl CITaTH MOJATKIB Ta iHIINX 0OOB'SIBKOBUX IJIATEXIB mependadae
Bi/IIIOBiIa/IbHICTD, OCKIJIbKMA CTAaHOBUTH IIPOOJIEMY HAIlOBHEHHS OIOIKETIB Kpa-
inm |6, c. 425]. I. Hacracsik, O. Baik Ta iHmri posrisiiaiors nutauHs dinaHco-
BO-IIPABOBOTO ACIIEKTY €KOHOMIYHOI Ge3MeKn JepsKaBH, JOCTIKYIOTh CTBOPEHHS
ILTICHOT JIepsKaBHOI MOJIITUKKA HOPMaTHUBHO-IIPABOBOTO 3a0e3neueH s (DiHaHCOBOI
6esIekH, 110 BKJIoYaThMe B cebe, GesriepedHo, GanaHe myOiaHOro Ta IPUBATHOTO
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inTepeciB [7]. CBoelo yeproio, Taki Haykosil, sik O. B. Koctsana, O. €. Haiinenko,
B. @©. Tumenko, B. M. Ocrarnenko y cBoiii cTaTTi aHa/lIi3yl0Th MUTHY MOJIITUKY
caMe B KOHTEKCTi ITUKJIYHOCTI €KOHOMIKM Ta €KOHOMIYHOTO PO3BUTKY 1 MOPiB-
HIOIOTh HAIlIOHAJIbHY €KOHOMIUHY CUCTEMY i3 eKOHOMIUHOIO crucTeMoio EBporieii-
cororo Corosy, 1o aao0 iM 3MOTY OKPECJIMTH SIK ITepeBart, Tak i HeAOoJMiKn 000X
cucreM i ix Tapuis [8]. Oridn 3a3HaueHNX HAYKOBUX TIPallh Ta iX JOCTiKEHHS
JIOTIOMOTJIV HaM TOYHiIIe c(hopMyJTIOBaTH METY TIi€T CTATTI Ta YiTKO BUSHAUMTUCS
13 3aCTOCOBAHOIO HAMU METO/I0JIOTIEI0 AOCII/[PKEHHS.

Meroio crarTi € aHaIi3 Ta BUBYEHHS TUTAHHS B3a€MO3B SI3KY MyOJIIYHOTO 1 MpH-
BaTHOTO 1HTepeciB. /[ocii/pkeHHs cripsMoBaHe Ha MONIYK ONTUMAJIbHUX PIllleHb
Ta MIJISAXIB BUPIMIEHHS TPOOJIEM, M0 BUHUKAIOTH i/l Yac HaKJIajeHHs mTpadiB
3a TIOPYIIEHHsT MUTHUX MIPABIJI 3 YPaXyBaHHSIM ITyOJIiYHOTO iHTEPECY Ta 3aXUCTY
IIpaB BJIACHOCTI 0OCi0.

Marepianu Ta MmeToau

[l nocarnents ocTaBJeHol MeTH Ta PO3B’sI3aHH 3aB/lalb JIOCIIKEHHST BUKO-
PUCTAHO PiI3HOMAHITHI HAYKOBI METO/IM, MiIXO/IN Ta [iii, O CIIPSIMOBAHI Ha OTPU-
MaHHST HOBUX HAYKOBHX Pe3YJIbTATiB y BUBYEHHI TIPOOJEMATHKHU CITiBBiTHOIIEHHST
PO3MIpPY CaHKII Yy KOHTEKCTI AOCATHEHHs OaJaHCy MyOiuHUX Ta MPUBATHUX
iHTepeciB y MUTHOMY TIpaBi Ta aJMiHiCTpaTUBHIN BiAnoBigasbHOCTI. OnHUMUI
3 KJIFDYOBUX METO/IiB, K1 3aCTOCOBaHi B IIbOMY JOCJI/I)KEHH], € MiaJeKTUIHUI
aHaJIi3 Ta CUHTE3, 1[0 CIPUSIN PO3KPUTTIO CYTHOCTI Ta B3aEMO3B SI3KY MiX pi3-
HUMHU acrieKTaMu mpobsieMu. 3a JO0TIOMOTOIO HaJeKTUKN PO3IJISHYTO MyOJIivHi
Ta TIPUBATHI iIHTEPECU STK B3a€EMOIIOB’sI3aHi W TakKi, 10 B3aEMO/IIIOTh, CTOPOHU
MMTHOTO TIpaBa Ta a/IMiHICTPATUBHOI BiINIOBIIAJIbHOCTI.

CtpykTypHO-(DYHKIIIOHATBHUN MiAXi/l aB 3MOTYy ITpOaHai3yBaTu CUCTEMY
myOIiYHOTO iHTEpecy Ta BUSBUTH MOKJIWBI KOH(DJIKTH, 110 BUHUKAIOTH MTPU
dbopmyBanti myb6aidHUX GOH/IIB ¥ KOHTEKCTI MUTHUX BiHOCHH. 3a OIIOMOTOIO
(bopmasIbHO-IOPUANYHOTO Ta (POPMAJIBHO-JIOTIYHOTO aHAJi3y CHCTEMAaTU30BaHO
i1 y3araJbHEHO MPaBOBI HOPMHU, 3aKOHU Ta IIPaBUJIA, TOB'I3aH] 3 HAKJIACHHSIM
mTpadiB 3a MOPYIIEHHSI MUTHUX TTPaBUJI.

OkKpiM TOTO, MMOPIBHAIBHO-TIPABOBHUI TIXi IaB MOKJIUBICTD JOCTIIUTHA TIPAKTUKY
IHIIUX KpaiH y PeryJioBaHHI CAaHKIIIM 32 TTOPYIIEHHSI MUTHUX ITPaBUJI Ta 3aCTOCY-
BaTH I1i 3HAHHSA /711 (OPMYBaHHS e(DEeKTUBHUX MEXaHI3MiB PeryJlOBaHHS yKpa-
iHCBKOTO MUTHOTO TpaBa. 3 METOI0 YTOUHEHHS JIeSIKUX acCHeKTiB J0CJiPKeHHSs
Ta OTPUMAHHS BIJINOBIJHUX JJAaHUX TTPOBE/IEHO aHaJsi3 piieHb KoHCTUTyIiitHOTO
Cyny Ykpainu, 110 ajI0 3MOTY BU3HAUUTH TAyMadeHHS JIeSIKUX 3aKOHOABYMX
HOPM Ta BCTAHOBUTH 1X KOHCTUTYIIMHICTb.
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BaxxmBy "4acTWHY HOCJIKEHHSI CTAHOBUTH aHAJTITHYHA POOOTA 3 BUBYEHHSI
HAYKOBUX Tpailb, 30KpeMa MoHorpadiii aBTOPiB, sKi BUCBITIIOIOTH MPOGIEMU
MUTHOTO TPaBa, /IMiHICTPATUBHOI BiIIIOBIIAIBHOCTI Ta CITiBBIIHOIIIEHHS PO3MIipy
CaHKI[H y KOHTEKCTI 3aXMUCTY TIpaB BIaCHOCTI 0ci6. Takoxk y XOi JOCTiKEeHHST
BUKOPHUCTAHO JesIKi eMITipUYHI JaHi, 1110 OyJii OTpUMaHi 3 aHaIi3y pimeHb Bep-
XOBHOTO /IMIHICTPATUBHOTO CyZy YKpaiHW Ta JOKYMEHTIB, TTOB’SI3aHUX 31 CILIa-
TOI0 MUTHUX IJIaTeXiB. /liaria3oH BUKOPUCTAaHUX METOJIIB Ta Ii/IXO/IiB /1aB 3MOTY
3a0e3MeunTH KOMILIEKCHE JOCTIKEHHS TIPOOJIeMaTHKI CITiBBIIHOIIEHHST PO3MIpY
CaHKIII y MUTHOMY TIpaBi Ta a/IMiHICTPaTUBHIHN BiAIMOBIAAIBHOCTI 3 YpaxXyBaHHSIM
myGJIiYHOTO iHTEpecy I 3aXUCTy MPaB BJAACHOCTI 0OCi.

PesysbraTii T2 0OrOBOpEHHS
Ilepesumenns cmpoxy mumuacoeoz0 66e3eHHss MPAHCROPMHUX 3ACO016

3rizno 3i ct. 458 MutHoro xKozekcy Yipainu (mani — MK Ykpainu) mopyiireHmst
MUTHHUX MPaBUJI € aJMiHICTPATUBHUM IIPABOIOPYIIEHHSIM, sIKE SIBJSIE COOOT0
MPOTHUIPaBHi, BUHHI (yMECHI ab0 3 HeobepeKHOCTI) mil un Oe3misIbHICTD, M0
MOCSATAI0Th HA BCTAHOBJIEHUI TOPS/IOK TEepeMillleHHsT TOBAapiB, TPAHCIIOPTHUX
3ac00iB KOMEPIIITHOTO MPU3HAYEHHS Yepe3 MUTHUI KOPAOH YKpaiHu, Mpe siB-
JIEHHSI IX MUTHUM OpPTaHaM JJisl TIPOBE/IEHHSI MUTHOTO KOHTPOJIIO Ta MUTHOTO
odopMIIEHHST, a TAaKOK 3/IIICHEHHST Olepalliil 3 ToBapaMH, 1o 1epedyBaloTh il
MHUTHUM KOHTPOJIEM ab0 KOHTPOJIb 3a SIKUMH IOKJIAJIeHO Ha MUTHI OpraHu i 3a
SIKi epebaveHa afMiHicTpaTUBHA BiMOBIAANBHICTD [4].

3po3yMiJIo, 0 cIylaTa MUTHUX TIJIATEKIB HacaMmIiepesl mepeadadae 3aKpirieHHst
TAKOTo CHenudivyHoTo JrKepesa HAMOBHEHHSI IOXIIHUX YacTUH O0/pKeTiB. TooTOo
MPU3HAYEHHS BiJIMOBIIHUX (DOPM ITPABOBOTO PeTyJIOBaHHA — 1ie (hDOpMyBaHHH,
HaKOIMYEHHs 1yOJiYHUX rpomoBux (GoHIiB. Ase He XoTisocs 0, 106 3a Takoi
OI[IHKU 11032 YBarow 3aJUIIaBCd AMHAMIYHUIN aKIEeHT y peryJiloBaHHI Takoi
crtatu. HaaxomskeHHST TOXOIB 10 OTO/KETIB mepedadae He OTPUMAHHS KOIIITIB
JIep>KaBoi0 UM TEPUTOPIATbHUMU TPOMaJIaMH KOJUCh, & caMe CBOE€YacHe 1X Hajl-
xo/pkeHHd. Henoznepskanus yacoBuX KpuTepiiB (THKHEBUX, MICAYHUX 1 T. 1H.)
YHEMOJKJIUBITIOE 3a0€e31evueHHsT 30a/1aHCOBAHOTO INHAMIYHOTO BUKOHAHHS 3aB/IaHb
Ta (DYHKIIIH AepKaBU TPU BUKOPUCTAHHI HAKOMTMYEHUX KOIITIB.

3po3yMmiJio, 1o peanisailiss OYab-SIKOTO MaTepiaJbHOTO IPUITHUCY HEMOKIBA
6e3 BiAMoOBiHOTO TpOIEYPHOTrO 3abe3eycHHs. «MarepiajbHe peryatoBaHHS
OIOJIaTKyBaHHsI, iCHYBaHHST BUHSITKOBO MaTepialbHO-TIPABOBUX HOPM € abCTpaKT-
HOIO KOHCTPYKIII€IO, OCKIJIbKK iX AOTPUMAHHS MOKe 3a0e31edyBaTUCs JIUIIe 3a
PaxXyHOK MOIATKOBO-TIPABOBUX HOPM, CIIEIiaJbHUX, (hOPMATi30BAaHUX MOIATKOBUX
nporeayp. Bimokpemiiere MaTepiaibHe paBo € GE3/1i€EBUM... Pa30M 3 TUM, TPO-
1ecyasbHe MpaBo Oe3 MaTepiabHOTO He Ma€ Hi MiJICTaBMU... Hi METH JOCSTHEHHS
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pesyabraty...» [9, c¢. 9; 10, c. 200]. DakTyHO MaTepiaJbHUI Ta TPOIIELY PHIIT
BILUIUB Ha YIOPSI/IKYBaHHS TOBEIHKY YYACHUKIB BiZIHOCUH HEMOXKJIMBO PO3’€]l-
HaTH. BOHU yOCOOGJI0I0Th HEPO3PUBHY €XHICTH. Y I[bOMY MICTSITHCsI, Ha Halll
MOTJISI, 1 TIMOMHHI MiICTaBU HECTTPUATINBUAX HACIAKIB 71T 0Ci0, sIKi TOPYIINII
SIK MaTepiaibHi, Tak i mporeaypHi (sSIKi BigoOpakaoTh IUHAMIYHI acTIeKTH Tpa-
BOBOT'O BILIMBY ) IPUITUCH.

Y yvactuni 6 c1. 481 MK VYkpaiHu BCTaHOBJIEHO aJIMiHICTPATUBHY BiJTIIOBi-
JIAJIBHICTD 32 NOPYIIEHHS MUTHUX I[PaBUJ, a caMe 32 IEePEeBUIIECHHS CTPOKY
TUMYACOBOTO BBE3eHHSI TPAHCIIOPTHUX 3aC06iB 0COOMCTOTO KOPUCTYBAHHS Ta
TPAHCIIOPTHUX 3aCO6IB KOMEPIIIHHOTO MPU3HAYEHHST HA MUTHY TEPUTOPIIO YKpa-
inu Oisblle HiK HA TPUALLTH Ai0, a TaK caMO BTpara I[UX TPAHCIIOPTHUX 3aCO-
6iB, y TOMy umci iX posykoMmiuiektyBanHs [4]. TlizcraBu BrpydaHHs Aep:KaBu
y 1paBa, rapaHToBaHi KOHBEHIN€I0 PO 3aXUCT 1PaB JIOAUHU i OCHOBOIIOJIOXK-
HUX CBOOOJ[ Ta MPOTOKOJIB 0 Hel, MAalOTh TPUPIBHEBY CKJIAZOBY: BiAMIOBIAHO /10
3aKOHY; JIETITUMHA MeTa; HEeOOXiJHICTh Y MeMOKPATHYHOMY CYCTiIbCTBI. [l
1JIeil CTaTTI poO3TJITHEMO JleTasbHille JeriTUMHY MeTy. JleriTuMHa MeTa po3rJis-
JAETBCA K JIOIyCTUMA Me)Ka BTpy4YaHHS JepsKaBM y IIpaBa, 10 3aXUIIAIOThC.
B ocHOBI TakoTO BTPYYaHHS JIE)KUTH TOCSITHEHHsT GATaHCy iHTEpPECiB yYaCHUKIB
BiHOCHH. IIpu 1IbOMY cHCTeMa iHTepeciB y MPaBOBOMY peryJroBaHHi mepeadadae
BpaxyBaHHs: iHTepecy CyCIJIbCTBA; IHTepecy Jiep:KaBy; IHTepecy TepUTOPiaibHOIL
TpOMajin; iHTEpecy JIepKaBHOTO oprany (cy0’eKTa BJIaIHUX TIOBHOBAKEHD); IHTEP-
ecy 3000B’s13aHO1 0coOU (TJIATHHKA).

JliiicHO, cCTEeMHICTh CyO'€KTIB XapaKTepu3ye O1H i3 eJIEMeHTIB CKJIay IPaBo-
BiIHOIIIEHHS, SIKE PETYJIF0€ HAXOIKEHHS KOIITIB 10 IEHTPAIi30BaHIX, YO IIYHIX
rpommoBux GouzaiB. /o 1i€i cucremMn BXOAATD SIK cy0'€KTH, SIKi XapaKTepU3yI0ThCsT
B I[bOMY CEHCI 3araJibHOIO TPABOCYO'€KTHICTIO, TaK 1 iHIN YJaCHWKH, SIKi MpejI-
CTaBJISIIOTh BJIQJHY CTOPOHY: <...3araJlbHUMHU BJIaJHUMHU CyO €KTaMH... BUCTYIIa-
I0Th TIOJIATKOBI OpraHu... IKi YTBOPEHI Ta HaJliJieHi KOMIeTeHIli€ln came y cdepi
OTO/IaTKyBaHHsL... /[0 crerianbHuX BIaHUX CyO'€KTIB... MOXKHA BiIHECTH MUTHI
opranu...» [11, c. 226].

CkutajiHi B3a€MO3B’SI3KH CXOKUX IHTEPECiB mependavaioTh ik (hOpMU y3rorKe-
HOCTI, TaK i BUHUKHEHHS TIEBHUX CYIEPEYOK, KOHQIIKTY, 10 caMme i mepexdadae
nomyk 36ajaHcoBaHuX (hOPM BUHAMIEHHS NUISIXiB BUPIIIEHHS IIMX PO30IKHOC-
Teil. Taky CyKyIHICTb iHTepeciB MOKHA PO3IO/LINTA Ha HEMPOMOPILIHI IPyIIN.
Jlo Tepiioi Tpynu MaloTh BXOAWTHU iHTEPECH BCIX YYACHUKIB, sIKi YOCOOTIOIOTH
abo peai3yioTh MyOJIiuHy MeTY, 3alliKaBJIeHICTh, TOOTO Ie IHTepecH BCiX 3TaaHnX
YUIaCHUKIB, OKPIM OCTaHHBOTO Cy6’eKTa — 3060B’s13aH0i 0co6u. Came TUIATHUK 1 €
HOCIEM TIPUBATHOTO iHTepecy. AJie 1le 30BCiM He O3HAyae€, 10 BiH He 3aiHTepe-
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coBaHMil y peasisailii my6/iuyHOro iHTepecy, 60 3a paXyHOK HbOI'O TapaHTYEThCS
dbopmyBanHs myOmivHIX (HOH/IB, a BXKe Yyepe3 BUTPavyaHHsT IXHIX KOIITIB i 3a/10-
BOJIBHAIOTBCSI TOTPeOK TPOMAIAH B OCBiTi, Oesmery, Meauiuai Tomo. To6To gk
CIIO’KMBAY IIMX ITOCJIYT HOCII IIPUBATHOTO 1HTEpeCcy 3aiHTepecoOBaHuil y peastisaltil
myOJIiYHUX iHTEPeCiB i Ma€ MbOMY CIIPUSITH.

Bignosizno 1o cr. 1 Ilepioro mporokomy 10 KoHBeHIIT TPo 3aXUCT TIpaB JIOAMHI
i OCHOBOTIOJIOKHIX cBOOOJ KOKHa (isnuHa abo opuanyHa ocoba Mae MpaBo
MUPHO BOJIOITH cBOIM MaiiHOM. HixTo He Moke OyTH mo36aBJIeHUN CBOET Birac-
HOCTI iHaKIIle SIK B iHTepecax CyCIILJIbCTBA 1 Ha yMOBax, nepeadadyeHnx 3aKOHOM
1 3ara/JIbHUMU TTPUHIIUIIAMU MiXKHApPOHOTO TTpaBa. [Ipore nonepenni momoKeHHs
QX HisIK He OOMEKYIOTh TIPaBO JIePKaBU BBOJIUTH B [0 TaKi 3aKOHU, sIKi BOHA
BBajka€ 3a MOTPiOHe, 1M00 3AINCHIOBATA KOHTPOJb 3a KOPUCTYBAHHSIM MailHOM
BIJIIOBI{HO /10 3arajibHUX 1HTEpeCiB abo I 3a0e3IeYeHHs CIIATU MTOJATKIB Y1
iHmux 360piB a6o mrpadis. [lepkaBa Mae cyBepeHHE MPaBO Ha BCTaHOBJIEHHS
MO/IaTKiB, 300PiB Ta iHIINX IJIaTeXiB Ha BiAMOBiAHIN TepuTopii. Take mpaso mep-
’KaBU CIIPSIMOBaHE HAa aKyMYJIOBaHHS KOUITIB /IJisi BUKOHAHHS CBOIX (DYHKIIIi
i 3a/I0BOJIEHHST CYCIIIJIBHUX MOTPeED.

TumyacoBe BBe3eHHs TPAHCIOPTHUX 3aC00iB 0COOMCTOrO KOPUCTYBAHHS Ta TPaH-
CIIOPTHUX 3ac00iB KOMEPIHITHOrO IpU3HAYEHHS Ha MUTHY TEPUTOPil0 YKpainu
Ma€ HACJIZIKOM HeCIIaTy MUTHUX IJIATeXiB, M0 (HOPMYIOTh OXIIHY YaCTUHY
JlepxasHoro Giomkery Ykpainu. OTKe, JepsKaBa, BCTAHOBJIIOIOUN MOKJIUBICTD
TUMYACOBO OOMEKEHOTO Y Yaci BBe3eHHST TPAHCIIOPTHUX 3aC00iB HA MUTHY TE€PH-
TOpit0 YKpaiHu Ja€ mpaBo He CIUTadyBaTH MUTHI 1iaTeski. OOMeKeHicTh y dJaci
TaKOTO «3BIJIbHEHHST» 0OIPYHTOBaHa MOTPEOOI0 Y 3aXUCTI EKOHOMIYHUX iHTEpeCiB
Jlep>KaBy.

«Jlep:xaBa, BUjalou HOPMHU ITPaBa, BU3HAYAE FOPUINYHY BiIIOBIIATbHICTD CY0 €K-
TiB, HE3aJI€KHO BiJl X BOJI 1 OaskaHHsI, 110 Ma€ JePKaBHO-TIPUMYCOBHIT XapakTep.
Ocob6snBiCTIO MOAIOHNX 3aXOIiB y Taly3i OMOJATKYBaHHS € 3aXMCT BJIACHUKOM
cBoix komtiBy» [12, c. 210]. IlokazoBo, 110 yJA0CKOHAJIEHHS IUX BiTHOCUH Ta
3ac00iB IX yIOPSAKYBaHHSI BUCBIT/IIOE [[Ba 3yCTPiuHi Ipoiecu. 3 0QHOro OOKY,
CTAHOBJIEHHS TTPABOBOI1 Jlep;KaBU BUMara€ Mpo30POoCTi BIIHOCUH Ta MiHiMi3allil
HEraTUBHUX IIPOSABIB MOBE/IIHKH, a 3 1HIIOTO — YCKJIaJHEHHS CYCIJIbHUX BiJIHO-
CUH 3YMOBJIIOE X KOH(PIIKTHICTD Ta 301/IbIIEHHST MOKJINBOCTI TIOPYIIEHHS TTpa-
BOBUX HOPM. Yce Iie JI0JIa€ aKTYaJbHOCTI IIPUHITAITY HEBiZIBOPOTHOCTI HACTAHHS
BIIIOBIIATbHOCTI, KA BU3HAY€HA B 3aKOHI Ta sKa rapaHTy€ MOBHE 1 CBOEYACHE
BUKOHAHHS 000B’SI3KIB 10710 (hOPMYBaHHS HOXOAIB MyOIiuHUX (hOH/IIB.

YcTaHOBMIOIOYN BiITIOBIIATBHICTD 32 TIEPEBUIEHHST CTPOKY TUMYACOBOTO BBe-
3CHHSI TPAHCIOPTHUX 3aC00iB 0COOMCTOrO0 KOPUCTYBAHHS Ta TPAHCIIOPTHUX
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3ac00iB KOMEPIIHOTO TIPU3HAYEHHs] HA MUTHY TEPUTOPii0 YKpaiHu OijibIie Hix
Ha TPUAISATD /i0, a TAK caMO BTpaTa IUX TPAHCIIOPTHUX 3aCO0IB, y TOMY YHCII iX
PO3KOMILJIEKTYBaHHS, /lep;KaBa 3aXUINAE CBOI €KOHOMIYHI 1HTEPeCH, 1110 MoJidra-
I0Th y HanoBHeHHi Komrramu /lepxkaBroro 61okety. OTiKe, JIeTiTHMHA METa CaHK-
1ii 4. 6 c1. 481 MK VYkpainu nossirae y 3aXucTi eKOHOMIUHUX 1HTepeciB Jep:KaBu.

[ToxaszoBo, 110 11€# 3aXUCT 3/11UCHIOETHCS 1 Ha CTajlil 3aKOHOTBOPYOCTI, a caMme: TIijT
yac 3aKpiMJIeHHsT MPaBocy0’€KTHOCTI yYaCHUKIB BiHOCHH. BaarHc Ta y3rokeHHs
MOBHOBaKEHb BJIaHUX Cy0 €KTIB Ta 1paB i 000B’sI3KiB 30008’ s13aHIX Cy0O €KTIB He
nepebaya€e B I[bOMY BUIIAKY MEBHOI PIBHOCTI, a 3yMOBJIOE came 00’€KTUBHUIT Ta
Joriyauii gucbananc y 6ik nmepeBaskaHHs 000B’I3KiB y 30008’ s13aHKUX 0cib i pas
y BJQJHUX Cy0’€KTiB. Y OCHOBI 1IbOTO JIEKUTH 00'€KTUBHA iIMIIepaTHBHA BUMOTA,
sKa rapaHTy€ BUKOHAHHS G€3yMOBHOTO OGOB’3KY IOJI0 CILIATH TOAATKIB, 300-
piB, TUTaTEXKIB 30008’ s13aHMMK ocobamu. Came BIaCHUK TaKUX KOIITIB (MTOAATKiB,
300piB, MUTa) BCTAaHOBJIIOE MPaBUJIa MOBEMAIHKH, PEKIMI HAJXOKEHHS Ta BUKO-
pucTtanHs rpomieil. BogHouyac 30608’ s13aHa 0coba peastizye CBOIO MOBEIIHKY Yepes
3ailicHeHHsT 6€3yMOBHUX 000B’SI3KiB.

Buou aominicmpamuenux cmsaenenv

Crarrero 461 MK VYkpainu 3akpimieHo BUAM aJIMiHICTPATUBHUX CTSTHEHb 3a
MOPYIIEHHST MUTHUX MpaBus. Takumu, 30Kpema, €: mnornepeskeHHs, mrpad ta
KOH(icKallist TOBapiB, TPAHCIIOPTHUX 3aC00iB KOMEPIIITHOTO npuaHadeHHst. [Tpu
1boMy BifnoBifHo 70 cT. 462 MK Ykpainu nonepe/pkeHHst Ta mrpad MOXKyTb
3aCTOCOBYBATUCS TiJIbKU K OCHOBHI aJIMiHICTPATUBHI CTATHEHHS 3a IMOPYIIEHHS
mMuTHUX rpaBuil. Kordickaliist ToBapiB, TpaHCIIOPTHUX 3ac00iB, 3a3HaY€HUX Y I 3
ct. 461 MK VYkpainu, Moke 3aCTOCOBYBaTHCS SIK OCHOBHE i SIK JIOJJaTKOBE a/IMi-
HICTpAaTUBHE CTSITHEHHS. 3a O/lHe 1 Te caMe IOPYIIeHHSI MUTHUX IIPaBUJI MOKe
HaKJIAATUCS TIIBKA OCHOBHE ab0 OCHOBHE M JI0/IaTKOBE aJIMiHICTPATUBHI CTSIT-
HeHHS. SAKIIO cTaTTelo, TKOI0 BCTAHOBIIOETHCS aJIMiHICTpaTUBHA Bi/IITOBIIAIbHICTD
3a MOPYIIEHHSI MUTHUX MPaBUJI, MepeadadyaloThbcsi OCHOBHE il I0JaTKOBE aMi-
HICTPATUBHI CTSATHEHHS, 3aCTOCYBaHHA JIAIIE JOAATKOBOTO aMiHICTPATUBHOTO
CTSITHEHHsT 6e3 OCHOBHOTO He JIOIYCKAEThCST, KPIM BUIIAJIKY, TepeadadeHoro d. 3
cT. 467 MK ¥Ykpainu. 3aiiicHiooun Kiaacugikaliiio aJiMiHICTPAaTUBHUX CTSTHEHD
Ha OCHOBHI Ta /10/1aTKOBi, BCTAHOBJIIOIOYM MOSKJIUBICTb 3aCTOCYBaHHS JIUIIIE
OCHOBHOT'O a/IMiHICTPaTUBHOTO CTATHEHHs (6€3 J0IaTKOBOTO), Iep/KaBa BUSHAYAE
JIUCKPEITi0 KOMIIETEHTHOTO OPTaHy.

Jluckpellisi KOMIIETEHTHOTO OpraHy IOBSI3Y€ETbCI Ta 3aJ€XKUTh BiJl sIBUIIA, IO
€ OiJIbIN CKJIAHUM Ta IMHPOKUM 3a 3MicToM, — po3dcyay. OcranHiil nepexdadae
OITIHIOBAHHS Ta 3’SICYBAaHHS IIJIICHOTO TMiIXOMY /10 TAaKUX TOHATH, Yepe3 sIKi MOsKHA
peali3oByBaTH TOBEIHKY YYACHUKIB BIITHOCUH Y PEKUMI PO3CYLY. Inerbes npo:
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JIMCKPeILito, MPeto/Iniliio, TIyMaueHHs, OIlIHOYHI MOHATTA. Po3cy/l y peryatoBaHHi
BiZIHOCHH, 1[0 TapaHTyOTh (GOPMyBaHHs MyOJiYHUX IPOIIOBUX (DOHJIIB, TEpe/-
Gaua€ JieKisbKa 0COOMBOCTEN: a) OIIHIOIOTHCSI HE JIUIIIe HOPMHU, SIKi CTOCYIOThCST
caMe BUJIOBUX BIJTHOCWH, & 1 HOPMU-TIPUHITUIIH, 110 MAIOTh 3araJibHUI XapakTep;
6) po3Cyl 0O3HAYAE MOKJIUBICTD peastizallil TOBHOBaKEHDb Cy0'€KTOM MPaBO3aCTO-
CyBaHHSI B YiTKill BiAIIOBIZAHOCTI 20 NPUIKCY 3aKOHY, 0OMPAIOYM OITUMAJIbHUIA
BapiaHT; B) 0OpaHHs BapiaHTa MMOBEIIHKK OB’ I3YETHCS 3 PO3CYAOM IIOAO0 OIIHKK
00CTaBUH KOHKPETHUX BiJIHOCHH; T') Peastiallisi po3Ccyay AeTaIi3y€e He 3MiCT MOB-
HOBQ)KEHHS, a MPOIIeypHU 1X peasisartii.

Axio y cr. 481 MK VYkpainu HaBe/neHO BUIM MOPYIIEHHS MUTHUX MTPABUJI, TO
cr. 460 1oro Komexcy mependadeHo ocobamBocTi BignosigaapaocTi. [TopytieHHst,
BusHaueHi cr. 481 MK Ykpainu, BunHeHi BHacIiZI0K aBapii, aii oO6cTaBUH Herre-
pebopHOi cun abo MPOTUIPABHUX il TPeTiX 0cib, Mo MiATBEPIKYETHCS BiAO-
BIIHUMU JJOKYMEHTAMHM, & TAKOX JIOIYIIIEHHS Y MUTHIN JleKIapaliil TOMUJIOK, SIKi
He TIPU3BEJIN JI0 HETIPAaBOMIPHOTO 3BIJIbHEHHS Bijl CIJIATH MUTHUX TIIaTeXiB abo
3MEHIIIEHHS 1X po3Mipy, 10 He3abe3NeyeHHs JOTPUMaHHST 3aX0/(iB TapudHOro ta/
a60 HeTapr(HOro peryaioBaHHS 30BHIITHHOEKOHOMIYHOI [AisS/IbHOCTI, SIKIIO TaKi
MIOMUJIKM He JIOTyCKaloThesl cucteMatnyHo (cT. 268 MK Ykpainu), He TATHYTDH
3a 00010 aZMiHICTPATUBHOI BiANOBiAaIbHOCTI, ependaueroi MK Ykpainm.

Yacrtunoio 6 ct. 481 MK VYkpainu nepenbadeni oOcTaBuHM, siKi 00’€KTHBHO
MOXKYTb BIIMHYTH Ha MOXKJUBICTb BUKOHAHHSI YMOB Ta CTPOKIB TMMYacOBOTO
BBE3eHHsI TPAHCIIOPTHUX 3ac006iB [lepeBuIlieHHsT CTPOKY TUMYACOBOTO BBE3EHHS
TPaHCHOPTHUX 3aC06iB 0COOMCTOTO KOPUCTYBAaHHS Ta TPAHCIIOPTHUX 3ac00iB
KOMEPIITHOrO MpU3HAYEHHsI HAa MUTHY TEPUTOPit0 YKpaiHu Oijbie HixK Ha
TPUIIATH Ii0, a TaK caMO BTpaTa IMX TPAHCIOPTHUX 3ac00iB, Y TOMY YHCIHI iX
PO3KOMILJIEKTYBaHHsI, — TATHYTh 3a cOO0I0 HaKJIaieHHsT mTpady B PO3Mipi gecsiTr
THCSY HEOIOJATKOBYBAHNUX MIHIMYMIB JOXOAIB TpoMajistH a60 KOH(pICKAIIIO TaKKUX
TPAHCITOPTHUX 3ac00iB [4].

[IITpad Ta xoHbicKaIliO TYT CJi PO3TJASAATH SIK /[BA OCHOBHUX aJIMiHICTPATUB-
HUX cTarHeHHs. OT:Ke, TPUTATAIOUN /10 BiAMOBiaabHOCTI 3a cT. 481 MK Ykpainu,
CYJI MOBUHEH 00paTh OjHe 3 [BOX MOKJIMBUX OCHOBHUX BUJIIB aMiHICTPATUBHUX
CaHKIIii. 3a TaKMX yMOB BBasKaTH, 1[0 CAHKIliS 3a TOPYIIEHHS, TepenbadeHe
4. 6 c1. 481 MK VYkpainu, € GesanbrepHaTuBHO0, He MoskHa. Cy, mputsra-
104U 10 BiAmoBigaabHOCTI 32 4. 6 cT. 481 MK VYkpainm, Moxxe BpaxyBaTu IMeBHI
00CTaBWHM CIPABH SIK TaKi, MO 0O0TSIKYIOTH YU TIOM SIKIITYIOTD BiIMOBIJA/IbHICTD,
i obpaty caHKIiO y BUTJsAL mITpady PO3MIpOM y AECSATh THUCSY HEOMOAATKO-
BYBaHMX MiHIMyMiB JOXOiB TpoMajsiH abo K KOH(ICKyBaTH TPaHCIIOPTHUN
3acib, BapTicTh SIKOTO MOsKe OyTH SIK O1/IBINON0, TaK i MEHIIOIO 3a JAECATh TUCIY

ISSN 2414-990X. Problems of Legality. 2023. Issue 162 85



KyuepseeHko M. I1., Komenko A. M. []o npobriemu cnig8iOHoWeHHA po3mipy CaHKUill y pexxumi 00CA2HEeHHS ...

HEOIO/IaTKOBYBAHUX MiHIMYMIiB /IOXO/IiB TPOMA/IgIH. 3a TaKUX YMOB BUKJIIOUHO
MaifHOBU XapakTep BiAmoBifanbHOCTI 3a 4. 6 cT. 481 MK Ykpainu He cBigunTh,
[0 CaHKINs € abCOMIOTHO BU3HAUEHOIO, TOOTO Oe3abTepHaTUBHOIO. Xo4a IIpu
IIbOMY CJIiJl BU3HATH, 1110 HAsIBHI BY3bKi MeXi TUCKpeIlil KOMIIETEHTHOTO OpPraHy.

Inousioyanizauis ropuduunoi eionosioanvrocmi

Cratreto 61 Koncruryii Ykpainu 3akpinsieHo TPUHITUIT iHAUBILyasi3allii 1opu-
auaHOI BigmosigzasprOCcTi. HeoOXigHicTh iHAMBIAyamizallii aaMiHicTpaTUBHOI
BignoBigaspHoCTI Tepegbavera 4. 2 cr. 33 KYnAll, sikoio BU3HAYEHO, IO TIPU
HaKJaZeHHi CTSATHEHHSI BPAXOBYIOTbCS XapaKTep BUYMHEHOTO IMPABOIOPYIINEHHS,
ocoba MOPyITHIKA, CTYIiHb OT0 BUHW, MAWHOBHIT CTaH, OOCTABUHH, IO TOM SIK-
MIYIOTH 1 0OTSLKYIOTH BiAMOBiAambHicTh [13, . 4.2].

InpuBinyamisaniss aAMiHICTPATUBHOI BiJITOBIZAJBHOCTI, IK PI3HOBUY IOPUINAY-
HOI, TIepebadae Mpyu HaKJIaeHHI CTATHEHHs BPaxXyBaHHsSI XapaKTepy BUMHEHOTO
MPABOIOPYIIEHHS, 0COOM TTOPYIIHNUKA, CTYMEHsI 0r0 BUHU, MAilHOBOTO CTaHY,
o0OCTaBUH, IO TIOM'SIKITYIOTh i OOTSIKYIOTh BiAMOBizaabHicTh. [HAMBIMyasizaIis
IOPUJMYHOL BIINIOBIZIAJIbHOCTI JOCSATAETHCS 3a PAaXYHOK YCTAHOBJIEHHS MEeBHUX
MeX CTATHeHb (CaHKIIiif), BIATIOBITHO /10 SIKUX KOMIIETEHTHUII OPTaH MOXKe Bpaxy-
BaTH BUKJIA/IEHI BUIe 0OCTaBUHI. BCTaHOBIEHHS GLIBIIT MIMPOKUX MEK JTUCKPEIlii
€ IepeyMOBOIO /U 1HAMBIAyasTi3allil I0OpuInyHoOl BiAnoBigaabHocTi. Bognouac
IAPOKA TUCKPEIlis MOKe MaTh CBO1 HeTaTUBHI HACJII/IKW, HAITPUKJIQ/L KOPYIIIIiIO.

Ha »xanp, He MOKHA BUKJIIOYATH 1 00'€KTUBHI IIJICTAaBU CXOXKOTrO ABUIA, K1
[IOJIATAIOTh Yy IIOBEPXOBOCTI 3HaHb Ta HedaxoBOCTI 3aKOHO/AABIA. MoxHa KOH-
CTaTyBaTH, 10 HUHIIIHS SIKICTh 3aKOHOIABCTBA JIA€ TiICTaBU 3pOOUTH BUCHOBOK
[IPO HEY3TO/IKEeHY, I0BEPXOBY, CyIlepeUIuBY CUCTEMY 3aKOHO/IABUMX HOPM — SIK
raJly3eBUX, TaK 1 CUCTEMHO IJIiCHUX. BiJICyTHICTh CTPYKTYpOBaHOI CUCTEMU Y3I0-
JUKEHb K BHYTPIIIHBO ray3eBUX, TaK 1 Ha MeX1 rajy3eil IOPO/KY€E TPUHIIUIIOBE
HEMOPO3yMiHHS, KOHMJIIKTHICTh Y 3aCTOCYBaHHI Ti€l UM 1HIIOI TTPaBOBOI HOPMH.
A 11e cTaHOBUTDH OCHOBY 00'€KTHBHOTO TIOPOIKEHHS I MOSICHEHHST KOPYTIIHHUX
PU3UKIB.

[nuBigyasnisaitiss BiZIOBIIATbHOCTI OCSATAETHCS Yepe3 3alPOBA/KEHHS PiI3HUX
3a po3mipoM 1iTpadi 3a (HaKTUYHO TOTOXKHI MOPYIIIEHHS, a caMe TepPeBUIIeHHS
CTPOKY THMYACOBOTO BBE3E€HHSI TPAHCIIOPTHUX 3aCO0IB 0COOMCTOTO KOPUCTYBAHHST
[4, cT. 481]. Mexi mTpady 3anexarb BiJi TPUBAJIOCTI NEPEBUIIEHHS CTPOKY
TUMYAcOBOTO BBe3eHHs. Bianosinno 10 4. 1 c1. 481 MK Ykpainu nepeButnenss
CTPOKY THUMYACOBOTO BBE3EHHS TPAHCIIOPTHUX 3aCO0IB 0COOUCTOTO KOPUCTYBAHHS
He GispIe HiXK Ha TpU A00M TATHE 3a cOOOIO TOMEPesKeHHsT ab0 HaKJIaleHHST
mrrpady B po3Mipi IT'SITAECATA HEOTIOIaTKOBYBAHUX MiHIMYMIB I0XO/IiB TPOMa/ISIH.
VY ¢BOIO Uepry, mepeBuIleHHsI CTPOKY OiJiblie HixK Ha TpU 100, aje He Oliblie HixK
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Ha JIecTh 0, TsITHe HaKJajeHHs mTpady B po3Mipi TPhOXCOT HEOMOAATKOBYBa-
HUX MiHIMYMiB 10X0/1iB rpomajisiH (4. 2 ct. 481 MK Ykpainn). OT1ike, posrisnartu
BiZIOKpeMJIeHO came caHKIlio 4. 6 ctT. 481 6e3 anamizy wactur 1-5 cr. 481 MK
YKpainu € TOMUJIKOBUM.

Pisui wactuam ct. 481 MK Ykpainu nepenb6auators pisHi posmipu mrpadis
i 6esmocepeHbO 3aeKaTh Bifl TPUBAIOCTI TIEPEBUIIEHHST CTPOKY THMYaCOBOTO
BBE3€HHsI TpaHCIOPTHOTO 3aco0y. I1o MOBIIUM € MepeBUINeHHs, TO GiIbIIIM
mrpad. Yo6ayaeTbes, 10 BCTAHOBJIEHHS Pi3HUX PO3MipiB mTpadiB 3a1e:KHO Bijl
TPUBAJIOCTI BUMHEHHS MPABOIOPYIIEHHS 1 € Y3TO/KeHHAM 13 KOHCTUTYIIMHUM
MIPUHITATIOM 1H/IUBITyaTbHOI IOPUNIHOI BiIMTOBIAATBHOCTI. AHAJI3YI0UN CAHKITIIO,
mo nependadera 4. 6 cr. 481 MK VYkpainu, ciaig TakoK BUXOAWTH i3 TOTO, SIKi
HACJIIIKY JIJIST 3aiHTEPeCOBAaHWX CTOPIH Masa O TpaBOMipHa MOBeAiHKa 0COOH.
SIKIIIO TpaHCTIOPTHUI 3aci6 BBO3UTHCS JJIsT TIOCTIHHOTO BUKOPUCTAHHST (MUTHIMI
PEKUM IMIIOPT) Ha MUTHY TE€PUTOPII0 YKpaiHU, Mi/JIATAI0OTh CIJIaTi MUTHI TLTa-
Texki 10 [epsxaBHoro 6okeTy Ykpainu. MUTHI miaTexi CKIagaloThes i3 MHTa,
Mo/IaTKy Ha JI0JIaHy BapTiCTh Ta aKIM3HOTO ToaaTky [14, c. 73].

He Brarounch 10 posrisiy KOHKPETHUX PO3MIPIB BIATIOBIIHUX MUTHUX ILJIATEKIB,
CJIiJT 3a3HAYUTH, IO BOHU MOXKYTbh csiraTu moHaz 30 % BapToCTi TPaHCIIOPTHOTO
3aco0y. 3a TakuX yMOB BOAya€ThCst OOIPYHTOBAHMM, IO Jep/KaBa 3a HECILIaTy
MUTHHUX IIJIaTeXiB BCTAaHOBJIOE BIJIIOBi/laJbHICTD, III0 MA€E caMe MallHOBMI1
xXapakrep.

Jezimumna mema ma nponopuitinicmo 6i0nogioanvhocmi

Ananizyiouu MporopIiiiHicTh aJIMiHICTPATUBHOI Bi/JIIIOBi1a/IbHOCTI 32 4. 6 cT. 481
MK VYkpainu TSKKOCTI BUMHEHOTO [TPABONIOPYINEHHS, CJIijJi BUXOJUTHU 3 TOTO, 110
poamip mTpady 3a7eKUTh BiJl TPUBAJIOCTI MePEBUILEHHS] CTPOKY TUMYACOBOTO
BBE3EHHST TPAHCIOPTHOTO 3aco0y. OTike, KO 6 0coba repeBuInaia CTpOK Ha JBi
no6u, To mrpady B3araai Morio i ne 6ytu, ajke cankiig 4. 1 cr. 481 MK Vkpa-
iHM mepeadada€e MOKINUBICTE OOMEKHUTHCS MOTePeKeHHAM. AHI MUTHE 3aKOHO-
NaBCTBO YKpainu, ani Kojekc Ykpainu 1po ajiMiHiCTpaTUBHI MTPABOIIOPYIIEHHS
He mepetavaioTh MOy MOPYIIEHb 3aI€KHOCTI Bi/l IX TSKKOCTI 32 aHATIOTOM
noiny 3mounHiB y KpuMinaabHOMy Kozgekci Ykpainu. 3a TaKux yMOB MOTPiGHO
BUXOJIUTHU 3 JIETITUMHOI METH — 3aXUCTYy eKOHOMIUHUX 1HTepeciB Jiep:KaBu. BBe-
3€HHSI TPAHCIIOPTHOTO 3aCO0y Y MUTHOMY PEKHUMI «IMITOPT» Majio 6 HACIiIKOM
CIJIaTy MUTHHUX IJaTexiB. bynb-sika neps;kaBa CBITY peTesibHO MiJAXOJUTH /10
3aXMCTy CBOIX eKOHOMIUYHUX 1HTEPECIB, 1110, 30KpeMa, Mepedadae 3aCTOCYBaHHS
3aXO0/IiB, CIIPSIMOBAHUX Ha 3abe3MeveHHsT CIIaTH MOAATKIiB (MUTHUX TLTATEKIB).
[loctaTHbo BucOKuUii po3Mip mTpady, a came ecATh TUCSY HEOTOJaTKOBYBAHUX
MIHIMYMIB JIOXO/lIB TPOMQ/ISIH, € OJJHAM 13 TaKUX 3aXO/IB.
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Cy6’eKkT TpaBa Ha KOHCTHUTYIIIITHY CKapry, OOTPYHTOBYIOUH HaMipHICTh mTpady,
amnesioe 10 6GaraToOKPaTHOTO TEPEBUIEHHST HAKJIAAEHOTro mTpady po3mipam
BCTAHOBJIEHOTO B YKpaiHi MPOKUTKOBOTO MIHIMyMy Ta MiHIMAJIbHOI 3apo0iTHOI
maary. [lificHo, Take MOPIBHSIHHS € HaOYHUM. BoaHoyac moTpibHO 3BepHYTHCS
710 TIOSICHIOBAJIBHOI 3aITUCKU /10 TTPOEKTY 3akony «IIpo BHecenns amin 10 Mut-
HOTO KOJIeKCY YKpalHU Ta JessKUX 3aKOHO/IaBUMX aKTiB YKpaiHU 11[0/10 BBE3EHHs
TPAHCIOPTHHUX 3ac00iB HA MUTHY TepuUTOpio Ykpainu» Bix 15.06.2018 p. Ne 8488
[15]. ¥ monanbiiomy 1eil 3aKOHOMPOEKT yxBajeHO sk 3akoH Ne 2612-VIII
Bix 08.11.2018 p. [16], sxuM BcTaHOBJIEHO HUHI YMHHY pexaakuio cT. 481 MK
Yrpainu.

Y IlosicHioBasIbHIN 3a1UCIli 3a3HAYEHO, 1110 METOIO MIPUNHATTS 3aKOHOIIPOEKTY €
BPETYJIIOBAHHS MATAHHS BBE3€HHS TPAHCIIOPTHUX 3aCO0iB HA MUTHY TEPUTOPIIO
Vkpainu, 3abe31edeHHs Ai€BOro KOHTPOJIIO 32 MEePEMILIEHHAM, 1[IIbOBUM BUKO-
PUCTAaHHSAM TPAHCIOPTHUX 3aCO0iB, TMOMINEHUX Y MUTHUN PEKUM TPAH3UTY UK
THMYacOBOTO BBe3€HHs, TIOCUJIEHHS BiIIOBIIA/IbBHOCTI TPOMAJISIH 32 MTOPYIIEHHS
MUTHUX TIPABUJ Ta 1[0 MOPYIIEHHS CTPOKIB TUMYACOBOTO BBE3€HHS TPAHCIIOPT-
HUX 3ac06iB Habys0 3HaYHUX MaciTabiB. KiJbKicTh TOPOKHBO-TPAHCIIOPTHIX
npuron y 2017 p. 3a y4acTio TPAaHCHOPTHUX 3acO0iB 3 iIHO3EMHOI PEECTPAIIETO
cranoBua monas 10 Tucsd, mo nepeBUIIo 6 % Bijl yCix aBTOMOOIILHIX aBapiii
B Ykpaini. 3a gannMu MoTOpHOTO (TPaHCIOPTHOTO) CTPAXOBOTO GIOPO YKpainu,
cranom Ha 1 TpasHs 2018 p. mosricu 060B’I3KOBOTO CTPaxyBaHHS IUBLIBHO-TIPa-
BOBOI Bi/IITOBIAJIbHOCTI BJIACHUKIB Ha3eMHIX TPAHCIIOPTHUX 3ac00iB OyI0 TIpH-
nbano Maiike 198 THcsyaMu BIACHUKIB TPAHCIOPTHUX 3ac00iB 3 iHO3EMHOTO
peecTpalli€ro, 10 He BiMOBIA€ KiJTbKOCTI TAKUX YBe3eHUX B YKpaiHy TPaHCIIOPT-
Hux 3aco6iB [15]. Ii dakTy TaKoK MOXKHA BiAHECTH A0 CKJIQJHUKIB JIEriTUMHOI
Metn caHkiii 4. 6 ct. 481 MK Ykpainmn.

3 OISy Ha HeCIJIaTy MUTHUX TIJIaTeKiB, BUMHEHHS JJOPOKHBO-TPAHCIOPTHUX
IIPUTOJ, BIICYTHICTb CTPaxyBaHHS IMBIJIbHO-TIPABOBOI Bi/INIOBIIaJIbHOCTI BJIaC-
HUKIB Ha3eMHMX TPAHCIOPTHHUX 3ac00iB BBa)KacMO OOMEKEHUM IIPU aHasisi
MIPONIOPIIIHOCTI BUXOUTH JIMIIE 3 TOPIBHSHHA PO3Mipy mtpady 3 KpaTHICTIO
MPOKUTKOBOTO MiHIMyMY Yi MiHIMAJTbHOI 3apOOITHOI MIATH.

Bucnosku

JloCTiKyI09M MUTAHHS CIPAaBEJIMBOrO OGajJaHCy Mik BUMOTaMu MyOJi4HOTO
iHTepecy Ta 3aXMCTOM TPaB BJACHOCTI OCOOH, CJIiji BUXOAUTHU 3 TOTO, MO HAETHCS
PO 3HAYHUIT CTYMiHb cy0'ekTrBHOCTI. HareBHo, KojkHa 000, IO MPUTSATAETHCS
JI0 BIJIOBIZIAIbHOCTI, BBA)KAE, 110 BIIOBIZIAbHICTD HE TTPOIOPITiiHA BYNHEHOMY
MPaBOTIOPYIIEHHIO, i € HaaMipHOIO. Taknii BUCHOBOK Ma€ IPyHTyBaTHCsT ab0 X04a
6 ypaxoByBaTH TMOIIYK BU3HAYEHOCTI TIPU PO3B’sI3aHHi KOJIi3il, 3’sicyBaHHi 3MicTy
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OIIHOYHUX TOHATD. [lo0/IaHHs KOMILJIEKCHOTO TJIyMadeHHsI 0OCTaBuH, /e /B
abo OiJbIlIe HOPM TO-PiI3HOMY OIIHIOIOTH 3MiCT OJIHAKOBHUX BiJIHOCHH, caMe i IpH-
3BOJIUTH /IO TIOPOJIKEHHS CyIlepevyoK, KOH(MIIKTIB, a 3 OTJISAY Ha 1€ — 1 TOIIyKY
(opm ycyHeHHS 1IMX CYTIepPeYHOCTEN.

XapakTep KOJI3IHHOCTI B TAaKUX BiHOCHHAX JOIIJBHO PO3TISAAATA CUCTEMHO,
Y3TOKYIOUH TTiICTABH, IO TIOPOKYIOTh KOJI3ii, Ta 3aco0u iX mopoanHs. Y Bij-
HOCHHAX IO/I0 CITPABJISTHHST 000B’I3KOBUX TIJIATEXKIB /10 OFOJKETIB Y KOJIi3ii KOpH-
I'YIOTbCSI METOIO YYAaCHUKIB BIJIHOCHUH, 1X iHTepecamu. 1Ipu 11boMy «KOJIi311HICTD
MPaBOBUX HOPM Bi/IPi3HSE 1X BiJl HOPM TEXHIYHUX, PEJITiHHUX, MOPAJIbHUX, SIKi
BUPAKAIOTh OJIHO3HAYHICTh PO3BUTKY CUTYyaIllil. AKIO B TeXHIYHUX HOPMax Iie
3aCHOBYETHCS Ha OJHO3HAYHUX 00’€KTUBHUX 3aKOHAX TPUPOJIN, TO Cepell iHINX
PI3HOBH/IIB COIiaIbHUX HOPM — Tl YSIBJIEHHSI TIPO crocib i hopMy MOBETIHKI»
[11, c. 216]. 3posymiso, ysABIEHHS PO 3MICT MOBEAIHKH, 1110 3YMOBJIIOETHCS
XapaKTepoOM IPaBOBOI HOPMHU, PO3PIZHAETHCA Y OKPEMUX YYACHUKIB TaKUX BiJl-
HOCHH, 1110 1 TIOPOJIKY€E BiINIOBIIHY KOHMPIIKTHICTb.

Koudaikt, o cnpudmHse Koi3iio, 3yMOBJIIOETHCS K 4aCOM, TaK i 3MIiCTOM.
Y nepuioMmy BUIIQJKY Ile O3HAYa€ 3aM3HEHHA Y 4Yacl 3MIH YMHHUX HOPM IIOPiB-
HSHO 3 HOPMaMM, AKI NPUWHATI Mi3Hinie. Y pasi 3ajullleHHS YUHHUX HOPM
6e33MiHHMMK caMme i (hOPMYEThCS MiJcTaBa Cylnepedok. 3MiCTOBUN KOHMIIKT
BUPAKAE TMOPIBHAHHS HOPM, SKi IIPUHHSTI OHOYACHO 1 CTOCYIOThCS O/IHIET chepn
cycniibHuX BigHocuH. KOH@JIKT OKpeMuX 1OJ0KeHb KOJi3iMHUX HOPM HeE €
OMHUYHUM, a repeadadac: a) KOJi3ito HOPM OHOTO HOPMATHUBHO-TIPABOBOTO
akTa; 6) KOJIi3if0 HOPM OKPEMUX TPHUIIUCIB, ajie sIKi € OHOTUITHUMH 3a TaTy3€BUM
KPUTEPIEM; B) KOJI3110 HOPM PI3HUX Tasly3ei, ajie CIPAIMOBAHUX HA PETYJIIOBAHHS
OMHOTUIIHUX BigHocuH [11, c. 216-217; 14, c¢. 74-75].

OrtiHouHi TOHATTS MepedaYAI0Th He JINIEe 3BePHEHHS /10 3MICTY Ti€l 4u iHII01
HOPMU TIpaBa, a i peasiizailito ITPaBOCBIZIOMOCTI, TPABOPO3yMiHHS YUYaCHUKIB Bijl-
HOCHH, $IKi BAKOPUCTOBYIOTh TaKe MOHATTS /IJIsi KOPUTYBAHHS CBOET TIOBEIIHKY.
OIiHOYHI TIOHSATTS B IIbOMY KOHTEKCTI Oe3IocepeHbo TOB’si3ati 3 peasisalieio
poscyay. OcranHiii, 3 0fHOro GOKY, BU3HAYA€E MMPABOBI HACIIIKU, SSKUMH KOPH-
TYIOTHCST TIpaBa Ta 000B’SI3KM yYaCHUKIB BiJIHOCHH, a 3 IHIIIOTO — BUCTYIIAE eJie-
MEHTOM IOPUIMYHOTO CKJIA/LY, KU 3aKOHO/IaBUO IrapaHTY€ IeBHY BapiaTUBHICTD
Ha CTa/Iii MPaBO3aCTOCYBaHH. 3a TaKOi CUTYallil AKiCTb MEePeXOANTh Y KiJIbKIiCTb.
To6T0 SKiCTD, YITKICTH (hOPMYJTIOBAHHS 3aKOHOIABYOTO MTPUTICY 3YMOBIIIOE KiJib-
KICTh BapiaHTIB MOBEIHKH.
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Anoranis

Axmyanvuicmo memu 3ymosneno nadymmsam uunnocmi 3axonom Yipainu <IIpo aomi-
HicmpamueHy npouedypy>. Y cmammi nocmaeieno 3a80aHHs. NPOAHANI3YEAMU HASGH]
6 YKpaincoKitl 10puduunit. doxmpuni nioxodu 00 po3yminns 03HAK AOMIHICMPAMUEHOZO0
akma ma chopmymosamu pexomenoayii, cnpamosani na po3dyoosy ix ymieepcanvioi
cucmemu, saxa sionogidamume nacamneped nompebam npagosacmocyséanns. Memodono-
2010 00CHIONCEHH CMAHOBLAMY PISHOMAHIMHT MeMOOU HAYKOBO2Z0 NISHAHMSL, GKIIOUAIOUU
NOPIBHAILHO-NPABOGULL, CUCTNEMHO-CMPYKMYPHUILL, AHALI3Y, CUNMe3y ma THul, uo 0aomo
amozy cucmemmno U nocaidoeno niditimu 00 pPose’a3anis HAyKosUx 3as0aib, 00CAIOUMU
i nopisusimu mixc co6010 NOUYTT BUEHUX, NOJONCEHHS NPABOBUX AKMIE 6I0N06iIoHUX dep-
acas, cyoosoi npaxmuku ma copmyaosamu 6i0nosioni 6ucHosku. Y npoueci dociioxcens
BUABNEHO HU3KY CUCTNEMHUX NPOOIEM, N0 A3ANUX 13 HENPAGUILHUM POIYMIHHIM CYMHOCTT
ma osnax adminicmpamuenozo axma. Ha Oymxy asmopa, maxuii cman cnpag 6azamo
8 UOMY 3YMOBTEHUU HeOOCKOHATICIO 1e2aNbH020 GUSHAUEHHS AOMIHICMPAMUBHOZ0 AKmd,
sIKe a0 c6o€ 3axpinienns y 3axoni Yipainu «IIpo adminicmpamueny npoyedypys.
Ananis npayp ykpaincoKux Haykoeyie noxasas, w0 60HuU 30e0i1biloz0 NOCAY208YHOMbCS
Pe3YnLMaAmamy. meopuoCmi PaAIHCOKUX 6UeHUX 011 POPMYMOBANHS 6I0NOGIOHUX HAYKO-
aux noaoxcenv. Taxkuil nioxio € NOMUIKOBUM; 6iH OIOKYE PO3POONEHHS CYUACHUX, OPIEHMO-
BAHUX HA NPAKMUKY NPABO3ACMOCYBANHS, KOHUCNYIU Ma SUCHOBKIG. Y cmammi oKpemo
AKUYEHMYEMbCA Y8aza Ma MOMY, W0 03HAKU AOMIHICMPAMUEH020 AKma GUKOHYIOMYb 8aJiC-
Jauey npaxmuuny Qynukuio. Bonu donomazaiomv posg’sasyeamu cxkiadui 3a60aimms, sKi
BUHUKAIOMb HACAMNEPed HA PIBHI NPABO3ACMOCYBAHH. 3 NPUBOOY Ub020 HABOOSAMbCSL
610n06ioni poszopuymi nosicnenns. Llenmpanvue micue y pobomi eidgedeno npesenmauii
03HaK AOMIHICIMpPamuenozo0 axma. Y npoyeci 6UKOHauHs 1b020 3A60aHHS WUPOKO GUKO-
PUCTROBYI0MBCS 3000YMKU 3AXI0HOEBPONCUCOHKUX OOCIIOHUKIG, 4 MAKONC OKPEML PllueHIs
cy0060i 610U 05t OeMOHCMPaYTi 06TPYHIMOBAHOCT CHOPMYILOBANHUX BUCHOBKIE A PEKO-
mendauiti. Y pesyavmami nposedenozo dociioxcenis asmop 00xXo0umy 00rpyHmosanozo
BUCHOBKY NP0 me, W0 AOMIHICIPAMUSHUT AKM MAE XAPAKMEPUIYEAMUCT MAKUMU O3HA-
Kamu: 1) € piwenmsm; 2) npuilMaemocs AOMIHICMPAMUSHUM OP2AHOM; 3 ) CRPAMOBAHUL Ha
sacmocysanis / peaurizayiio Hopmu nyoiunozo (AOMIHICMpPamuenozo) npasa; 4) 6UKIUKac

© Menvuux P. C., 2023 93



MenoHuk P. C. KoHcmumymugHi 03Haku aoMiHicmpamueHo20 akma: Kpumuka ma aHasi3

94

Hopuduuni Hactioku Yy euzisdi 6cmanosienis npas uu 0606’a3Kie i c6020 adpecama
(pezymorouuil xapakmep); 5) mac Koukpemuo-inousioyarwnuil xapakmep; 6) xapaxme-
PUBYEMBCSL 306HIUHBOI Ccnpsamosanicmio Oii. TIposedene docaidncenisn 00360auUM0 Oitimu
MAaKozo BUCHOBKY: 03HAKU AOMIHICMPAMUBHOZ0 AKMA BUKOHYIOMb KOHCIMUMYMUGHY POJlb,
00NOMAZANOUU PO3EG’I3YCANU PISHOMAHIMHT K Meopemuuni, max i npaxmuuni 3a60anis.
Bonu maroms ynieepcanvruuil xapaxmep, moomo ue sanexcamv (He nOSuMHI 3A1eHCAMU)
610 nayionarvHux 0coOIUBOCMEll NPABOBOZO PE2YNI0BAHI MA YA6LeHb Npo Hbozo. Omoice,
YKPATHCOKUM GUEHUM CII0 HA036UUAIIHO BIONOBIOALLIO CIMABUMUC 00 QOPMYIIOCAHISL
GIACHUX BUCHOBKIE U000 MUX KAMEZOPii ma NoioNceHv, SKi MAomsv 3aza1bHOEEPONe-
CoKUll xapaxmep.

KimouoBi cioBa: anMiHiCTpaTHBHUI aKT; afMiHICTpAaTUBHI MPOIEAYPH; O3HAKHW aaMi-
HICTPaTMBHOTO aKTa; 3arajibHe PO3MOPS/KEHHs; MyOJiuHe YIpaBJiHHs; ITy0OivHa
aJIMiHiCTpAIris.

Constitutive Features of Administrative Acts:
Criticism and Analysis

Roman S. Melnyk*
Scientific School of Administrative and German Law,
Magqsut Narikbayev University,
Astana, Republic of Kazakhstan
*e-mail: r_melnik@kazguu.kz

Abstract

The relevance of the topic has been determined by the entry into force of the Law of
Ukraine «On Administrative Procedures. The article is aimed at analyzing the approaches
on understanding the features of an administrative act existing in Ukrainian legal doctrine
and formulating recommendations oriented on building their universal system. Various
methods of scientific cognition, including comparative and legal, systematic and structural,
analysis, synthesis, and others constitute the research methodology. It makes it possible
to systematically and consistently solve scientific problems, to study and compare
the standpoints of scholars, the provisions of legal acts of the relevant countries, caselaw and to
Jormulate the author’s conclusions. A number of systematic problems related to the incorrect
understanding of the essence and features of administrative acts has been revealed in the
research process. This situation, according to the author’s opinion, is largely related to the
imperfection of legal definition of an administrative act, which was enshrined in the Law
of Ukraine «On Administrative Procedures. Further analysis of the works of Ukrainian
authors has demonstrated that in order to formulate relevant scientific provisions they
in the vast majority use the results of Soviet authors. According to the author, such an
approach is wrong; it blocks the development of modern, practically oriented concepts
and conclusions. The author of the article has separately emphasized the fact that the
Jeatures of an administrative act perform very important practical function. They help to
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solve comprehensive objectives primarily arising at the legal enforcement level. The author
provides relevant detailed explanations on this matter. The article’s center of attention is
the detailed presentation of the features of an administrative act. While performing this
objective, the author has widely used the achievements of Western European authors, as
well as refers to certain decisions of the judicial power to demonstrate the validity of the
Jormulated conclusions and recommendations. As a result of the conducted research, the
author comes to a sound conclusion that an administrative act should be characterized by
the following features: 1) it represents a decision; 2) it is taken by an administrative agency;
3) it is oriented on the application / implementation of the norms of public (administrative)
law; 4) it causes legal consequences in the form of establishing the rights or obligations
Jorits addressee (regulatory nature); 5) it has a concrete and individual character; 6) it is
characterized by an external orientation of the action. The conducted research allowed to
draw the following conclusion:the features of an administrative act play a constitutive
role by helping to solve various theoretical and practical problems. The features of an
administrative act are universal in nature. It means that they do not depend (should not
depend) on the national peculiarities of legal regulation andideas about it. Ukrainian authors
must be extremely responsible while formulating their own conclusions in regard to those
categories and provisions having a supranational nature.

Keywords: administrative act; administrative procedures; features of an administrative
act; general instruction; public management; public administration.

Beryn

bBes mepebispiiieHHs], yKpalHChKa IOPUINYHA CIIJIBHOTA TOTYETHCS 0 HAOYTTsI
yuHHOCTI 3akoHoM Ykpainu «IIpo aaminicrpatuBny npouenypy» [1] (mami —
3aKOH), OCKIJTbKU HeMa€ Takoi chepu CyCIiIbHUX BiIHOCHH, SKa He BiJluyBa€ Ha
co0i TIeBHOIO MipoIo 1oro [ifo un BIumB. Ileit 3akoH € 0HAKOBO BaKJIMBUM I
cepu K 1MyOIIYHOTO, TaK i IPUBATHOTO TipaBa. TUIIOBUM TIPUKJIAIOM TYT MOXKE
OyTH JepsKaBHA PEECTPAIlist TPaB Ha HEPYXOMICTb, sika (peecTpariisi, abo, TOuHiIe
KaKyuH, a/IMIHICTPATUBHUI aKT IIPO PEECTPAILiIO 1TpaB Ha HEPYXOMICTb) BUCTYIIA€
000B’SI3KOBOIO YMOBOIO JIJIT BUHUKHEHHSI TaKOTO (mpuBaTtHOTrO) mpaBa (cr. 182
[MuBinbHOTO KOMEKCY YKpaiHu [2]). 3 oruisy Ha 1ie KOKeH I0OPUCT, He3aJIesKHO Bijl
cBoro (haxy Ta cepu AisJIbHOCTI, MA€E JIeTATBHO 3PO3YMITH K KOHIIETIIIII0 I[bOTO
3aKOHO/IAaBYOTO aKTa, TaK i WOTO TOJOKEHHs, HacaMmIiepe/ Ti, IO CTOCYIOThCS
CYTHOCTI aJIMiHICTPaTUBHOTO aKTa Ta MPOIeyp HOro IpUHSTTS.

Y nonepenHix myOIiKaIisix aBTOP BKe HATOJIONIYBAB HA TOMY, 10 [I7isT KOPEKTHOTO
3aCTOCYBaHHS 3aKOHY HeOOXi[HIM € HaJ3BUYAlHO Bi/MOBiaIbHE CTABICHHS JI0
TEPMIHOJIOT], AKY BJKUTO B HBOMY: «...I€ThCS TIPO Te, 1MI0 TIi/T Yac (hOPMYJTIOBAHHS
BU3HAYEHDb YaCTO HE 3BEPTAETHCS yBara Ha Toil haxT, mo AediHiiis Hacamiiepes
PO3POOJISIETHCS It TOTO, abu 3a0e31eYnTH MPOIEC IPABO3aCTOCYBaHH. [HaKIe
Kakyuu, ediHilisg BUCTyTIAa€ IEBHUM YMHOM CIIOJIYYHOIO JIAHKOIO MiK HOPMAaTUB-
HO-TIPABOBUM aKTOM Ta aKTOM 3aCTOCYBaHHs IpaBa. Uepes pO3yMiHHS, MIISXOM
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ynutaHHsa AediHiii, 3MiCTy / CyTHOCTI TepMiHa, 3a(hiKCOBAHOTO Y 3aKOHI, MOXX-
JIMBO JIaTH BiJIMOBI/[b HA TIMTAHHS, YU MiXOANUTH BiH (TepMmiH) i Ti abo iHmi
(akTHUHI BiTHOCWHH, sIKi MafOTh OyTH BPeryJbOBaHi Ha IiICTaBi BiAMOBIAHOTO
3akony. OT:xe, HeTOUHI, TOBePXOBi AediHillii 3aMIyTyI0OTh IPABO3aCTOCOBHUKIB
i BHIKYIOTh e(PeKTUBHICTD iX AistibHOCTI» [3, ¢. 5—16].

BusnavyenHs1 anmMiHicTpaTUBHOTO akTa, chopMyaboBaHe B 3aKOHI, € HETTOBHUM.
L[5 curyariist Moske OyTH BHpinieHa abo BHECEHHSIM 3MiH 10 1. 3 4. 1 ¢T. 1 3akomy
(Haifikpamuii BapianT), ab0 HAyKOBUM KOPHUTYBaHHSIM, IO Ma€ 3iCHIOBATHCS
B KOKHOMY KOHKPETHOMY BMIIQ/IKy 3aCTOCYBaHHS Bi/NIOBIIHOI HOPMU 3aKOHY.
Mu cxuibHI TTOTOUTHCS 3 KOJIeTaMH, SIKi BBAXKAIOTh, 1[0 aKTUBHE TJIyMaueHHS
3aKOHY MOKe OyTH HaIillHUM Ta e(DEeKTHBHUM CIIOCOOOM BUPIIIEHHS ITPaBOBOI
pobJIeMy, BUKJINKAHOI HEJIOCKOHAIICTIO IOPUANYHOI HOpMU. Tak, po3MipKOBY-
I04M [P0 YMOBM BU3HAHHS HEKOHCTUTYI[IHHUM 3aKOHY, BOHU HAroJouy0Th, 110
CII0YATKY HEOOXiHO IePEeKOHATHCS, 110 BiAMOBIHUI HEIOIK 3aKOHY He MOMKHA
BUIIPABUTH IIIJIIXOM KOHCTUTYIIHO-KOH(OPMHOIO TJyMadeHHs [4].

Cxosnil miaxiza Jo1iJIbHO 3aCTOCOBYBATH 1 10 TUX IOJIOKEHb 3aKOHY, SIKI CTpak-
JIAl0Th Ha CBOIO HEJOCKOHAJICTD, IIIYKAIOUM B TaKUI CII0CiO BUPIIIEHHS BiAIOBiL-
HOi mpobsiemu. IIpoTe st bOTO MPABO3aCTOCOBHUKK MAOTh OYTH «030pPOEHi»
IOPUIMYHOIO IOKTPUHOIO, 1110, SIK Bi/IOMO, € KBa3i/KepeJsioM IIpaBa i MO)ke BUKO-
PHCTOBYBATHUCS JIJISI YCYHEHHsI TPOrainH y cdepi mpaBo3acTocyBaHHs, 00T PyH-
TYBaHHsI PillleHHs, M0 TpUiMaeTbest |5, ¢. 143—146].

Orusan irepatypu

Anasti3 BITYM3HSIHOI aIMiHICTPATUBHO-TIPABOBOI JIiTEPATypPH CBIAYUTH PO Bij-
CYTHICTb €IHOCTI MO3UIIi1 YKPAIHCbKUX BYEHUX 1110710 PO3YMIHHS OCHOBHUX O3HAK
aJIMIHICTPATUBHOTO aKTa, SK HACJHI/IOK, 1le TPU3BOINTH, 10 iICHYBaHHS HaJ3BU-
YyalfHO PO3pi3HEHUX IOIJIA/IB HA OKpecJieHe MUTaHHA. TaK, y IpaB03aCTOCOBHUKIB,
SIKI HAMaraloThCsl BUPIIIUTH TPOOJIeMy HeJJOCKOHAIOCT JIETaJIbHOTO BU3HAYEHHST
a/IMIHICTPATUBHOTO aKTa yepe3 3BEPHEHHS /10 I0PUINYHOI JOKTPUHU, BUHUKHE IT1e
GiJibIile CKJIAMHOIIIIB, aJKe OCTaHHSI PSICHIE JecsITKaMU BH3HAYEeHb Ta ITXO/iB,
30KpeMa MPOTUJIEKHUX 1 CyTIePeUTMBUX.

3 orJsiy Ha BUKJA/eHe, HArOJOCUMO, IO TTUTAHHS O3HAK a/IMiHICTPATUBHOTO
aKTa € KOHCTUTYTUBHUM $IK JIJIsI BKa3aHOTO 3aKOHY, Tak 1 /sl BiANIOBiAHOI
JIMIHICTPATUBHOI NPaKTUKU. be3 HagBHOCTI YiTKOTO IepeJiiky TaKuX O3HakK
HEMOJKJIMBO, 3 OJTHOTO OOKY, TPOBECTH BiJIOKPEMIIEHHS /IMiHICTPATHBHOTO aKTa
Bijl IHIIMX BUAIB IOPUAMYHUX aKTiB IyOiuHol agMinicTpalii, a 3 gpyroro — 6ytu
BIIEBHEHNM Y TOMY, YU TIOTPIOHO BUKOPUCTOBYBATH TTOJIOKEHHST 3aKOHY, sIKi CTO-
CYIOTBCSI TIPOIE/LyPH TIPUIHATTS HA3BAaHOTO aKTa, IMijil Yac PO3POOKM I BUIAHHS
TOro abo iHIIOro PillleHHs, IPaBOBa MPUPOAA SIKOT0 € HeoueBHHOW. B ocraH-
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HbOMY BHUIAJKy, HAIPUKJIAI, MOKHA 3rajiaTv PO MpobeMy PO3MeKyBaHHS
aIMIHICTPATUBHOTO aKTa Ta IMOJITUYHOTO PIllleHHs, aJMiHICTPaTUBHOTO aKTa Ta
axTranoOi1 71ii TOIIO.

[Tpari ykpaiHCbKMX aBTOPIiB, sIKi BUBYAJM IMUTAHHS QJIMiHICTPATUBHOTO aKTa,
MOJKHA YMOBHO TIOZIJIUTH Ha JBi Tpymu: 1) Ti, siki Oy/mi HaZpyKOBaHi /0 T/Aro-
TOBKHM OCTAHHBOTO TIPOEKTY 3aKOHY PO aaMiHicTpaTuBHY mipotieaypy (2019),1 2)
Ti, AKi TOOGAYMIM CBIT Tics i€l moil. 3po3yMisio, TaKUil TOALI AEII0 YMOBHUIA,
IpoTe BCe OJIHO BiH Ma€ MPaBO HA iICHYBAHHA 1 € BAXKJIUBUM JIJII PO3YMIHHSI TUX
MPOIIeCiB 1 TeHIEHITIH, SIKI MalOTh Miclle Y BITYM3HSAHIN aJIMiHICTPATUBHO-TIPABO-
Bili 1oKkTpuHi. [TogcHUMO CBOIO TIO3UILIIO JleTaJbHilIIeE.

Jlo MOMeHTY BUHUKHEHHS 1IbOTO 3aKOHOTPOEKTY JOKTPUHA aIMiHICTPATUBHOTO
npasa hopMyBaacs epeBaskHo (OyJIH, 3BUUYARHO, i BUHATKY [6]) 3 TIOCHITaHHIM
Ha poOOTH PaJsTHCHKUX HAYKOBIIIB 1, BiIOBIZAHO, 6E3BIAHOCHO 10 3aKOHOIIPOEKTY.
Otpumani B Takuii c1iocib pesyJisTaTi, SIKIO AUBUTHCS HA HUX 3 MO3UIIi ChO-
TOJIEHHS, B3arajii He MalOTh >KOJIHOI MMPaKTUYHOI KOPUCTI, OCKIJIbKU 1X aBTOPH,
daxTuuHO, y mepedpasoBaHOMY BUIJISAI MOBTOPIOBAIN igei, po3pobieHi i
noTpebu ToTaMiTapHOI Jep:KaBy Ta ii yIpaBiHCbKOro amapary. ba 6ibine, BOHM
€ HeOe3IeYHNMH JIJIS ChOTOJEHHS; YCi MM MaeMO piiyde Ta Oe3MOBOPOTHO Bijl-
MOBMTHUCS Bijl HUX, aJiKe iX iCHYBaHHSI Y HOBIill «0OTOPTIIi» CTBOPIOE IMiAIPYHTS
NI PEBAHIIIUCTCHKUX HACTPOIB Ta PO3MOB Y TUX, XTO «CYMY€» 32 TOTJiTAPHOIO
nepskaBHicTio. Ha »xamb, cydyacHa icTopis OBOJAUTD, MO TaKi IiXOAU peajbHO
3/1aTHI IEPEeTBOPUTH MEHTAJIbHO HEMIIIHY Jlep:KaBy Ha arpecopa Ha 4oJii 3 HOBUM
JIUKTATOPOM.

JlemokpaTuyHa Ta IpaBoBa JepskaBa moTpedyBasa i moTpedye 30BCiM iHIIIOrO
myOJIiYHOTO YIIPaBJIiHHS, OPIEHTOBAHOTO HacamIlepe/ Ha TMOTpeOu i 3aluTH
npuBaTHOI 0coOwm. | Tie 3aBIaHHsS Ma€ PO3B’I3yBaTHCS 32 PaXyHOK 30aJIaHCOBAHOT
KOHIIETIIii a/IMiHICTPATHBHOTO aKTa, TOOTO TAKOI, [0 BPAXOBYE sIK MyOIivHi, Tak
i npuBaTHi (IHAMBIYaJIbHI) IHTEpeCH, a TAKOXK Y3TO/KYETHCS 3 TIPUHIUIIAMU Ta
nosioskeHHsIME KOHCTHTYII, SIKi BU3HAYAIOTH CTaTyC TIPUBATHOI 0COOU Y JI€PKaBi.
OxpiM TOTO, OUEBU/IHO, 1110 YKPAIHChKA KOHIIEIIIiST aJIMiHICTPAaTUBHOTO aKTa M€
BpaxoByBaTH 1 TOW BeJMYE3HUU JIOCBiJl, IKUI HaAIpallbOBaHO y KpaiHax CTajoi
JIEMOKparii, 3 aKuMK YKpaiHa Mae GakaHHs 00’€HATUCS Y CIIJIBHUN COI03.

Po3BuBaoumn octaHHIO Te3y, HAarOJOCKUMO, 1110 Ha PiBHI Pi3HOMaHITHUX €BPOIIEH-
CbKHUX YCTAaHOB BiKe TIOHAJ COPOK POKIB TPUBAE MPOIEC MAKCUMAJIBHOI JIeMOKpa-
THU3aIlil 1 HAITOBHEHHS 1/IeIMU TIPIOPUTETHOCTI TPaB JIIOJAMHU BCiX MeXaHi3MiB Ta
inctuTyTiB myOmiuHOTO yrpasiinus [7; 8]. Bukonanns 3a3HaueHoro 3aBiaHHs,
MOMIK 1HIIIOTO, KOHTPOJIIOETHCS Ta KOPUTYETHCA 3aBSKU isIIBHOCTI €BpoTIieii-
CBHKOTO CY/ly 3 NpaB JIIOJAWHU, IKUN 3M1MCHUB MOTYKHUI BILIWB, 30KpeMa Ha
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JIOKTPUHY €BPOTNENHCHKOro aJIMiHICTPAaTUBHOTO TpaBa Ta, K HACJHi/IOK, Ha JIOK-
TPUHY 1 3aKOHOJIaBCTBO KpaiH, 110 BU3HAIU HOTO IOPUCUKIIIIO.

3BakalouM Ha Ile, YKpaiHChbKa HayKa aJMiHICTPATUBHOTO TIPaBa, TaK 4M iHAKIIIE,
Oy/y4yr 3aCHOBAHOIO Ha 3aXiJHOEBPOIENCHKIil JOKTPUHI, B SIKiii, Y CBOIO 4epry,
IeHTpaIbHEe MiCIle HAJIEeKUTh POOOTaM HIMEIbKUX MMPABHUKIB, Ma€ OPIEHTYBATHCS
Ha BiAMOBiAHI po3poOKW. MU He MOBMHHI CTBOPIOBATH SIKUWCH YKPaiHCHKUI
TIOTJISI/T HA a/IMIHICTPATUBHUM aKT, 1110 32 CBOIMM OCHOBHUMM XapaKTEePUCTUKAMU
Oyie BiIMIHHUM Bijl Cy4aCHUX 3aXiHOEBPOIEHCHKIX CTaHAAPTIB. 3PO3yMiJIo, 110
y IIbOMY BUTIQJIKY MU MA€MO IyMaTu He JIAIIe PO Teopio. Biibim mpobaeMHM
MATAHHSIM MOKe CTaTH HallloOHAJIbHA TPAKTUKA BUJAHHS aJIMiHICTPATUBHUX aKTiB,
sIKa, y pasi ii Hey3To/KEHOCT] 3 Ha3BaHMMU CTaHAAPTaMHU, 3PEIITo0 Oy/ie BU3HAHA
IOMUJIKOBOIO €BPOIENiCHKUM CY/IOM 3 IIPaB JIOAWHU, & MOKJIUBO, 1 HAI[IOHAJIb-
HUMU CyZlaMU, GKIIO CYJJ/II «CIIOBIlyBaTUMYTb» BIJIITOBIIHI NTPABOBI IIHHOCTI Ta
CTaH/IapTH.

Ha po3BuTOK iziel 1po HEOOXiHICTh Ta HEMUHYYICTh KOHBEPTEHI[l HAI[lOHAIb-
HOI Ta 3aXiIHOEBPOIENCHKOI TeOPii aJ]MIHICTPATUBHOTO aKTa BapTO 3BEPHYTUCH
TakoK 710 posaymis mpodecopa Kpicroda Illonbeprepa, sikuii 3a3Hayas, 110 Bijl
novyatky 1980-x pokiB y mexax €porneiicbkoro Coio3y KOMyHITapHe MPaBO
CHisbHOT TTOYMHAE B Pi3HOMaHITHUX (hOpMax BILIMBATH Ha TPAAMIINHI aJMiHi-
CTPATUBHO-TIPABOBI CUCTEMU JlepKaB-UJIeHIB, 11epeTBOPIOIOUM 1X, a TaKOXK 3MYy-
Hmyfo4n TicHie, HiXK 1e 6yJ10 10 Toro, B3aemoxisaTu [9, c. 176]. Orxe, iigerbes
po opMyBaHHS TJI06ATBHOTO, TPUHANMHI 3araJIbHOEBPOTIENCHKOTO aiMiHiCTpa-
TUBHOTO TIPaBa, 1 Ha IIi MPOIecH, 3pO3yMijio, YKpalHChKa IOPUANYHA CHIJIBHOTA
MMOBUHHA pearyBaTu. YKpaiHa € 4acTUHOI €BpoIeiichbKol TPaBoOBOi CiM'l i BOHA
Ma€ JKUTHU 3a 11 IPaBUJIaMHU 1 CTaHAapPTaAMU.

Tomy, roTyounch 10 3alIPOBA/KEHHS B /IiI0 3aKOHY, IOpUCTaAM-TIPAKTUKAM
Pa3oM 3 IOPUCTAMI-TEOPETUKAMU BaPTO MOTPAIIOBATH HAJl PO3POOKOIO 30aiaH-
COBAHOI Ta Y3TO/I)KEHOI i3 CyYaCHUMM €BPOTNENChKUM CTaHAApPTaMU JOKTPUHU
a/IMIHICTPATUBHOIO AKTa, Y 3MICTI KOl OCHOBHE MICIl€ BIIBOIUTUMETHCS OTO
O3HaKaM.

Marepiaim Ta MeTOAN

MeTom0J10Ti1I0 JOCTI/P)KEHHSI CTAaHOBJISATH PI3HOMaHITHI MeTOIM HAayKOBOTO
Mi3HAHHS, BKJIIOYAOYM TOPIBHSJIbHO-TIPABOBUN, CUCTEMHO-CTPYKTYPHUH, aHa-
JIi3y, CUHTe3y Ta iHIIi, 10 Jal0Th 3MOTY CHUCTEMHO U TOCJi/JOBHO MiIUTH /10
PO3B’si3aHHST HAYKOBUX 3aB/laHb, AOCTIAUTH i MOPIBHATH MiK COO0I0 MO3MUIIIi
BUEHUX, TIOJIOKEHHS TIPABOBUX aKTiB BIJIMOBITHUX Jiep:KaB, CYy/I0OBOI MPAKTUKU Ta
copmysioBaTH BiJIMOBIIHI BUCHOBKU.
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PesyibraT Ta 00rOBOpEHHs
Kpumuunuii ananiz o3nax aominicmpamuenozo akma

P03po6Ka 3aKOHOMIPOEKTY i BIIKPUTTS 0 HHOTO JOCTYILY, HA JKaJIb, HE BUKJIUKAIA
KOHCOJI1allil MOTJ4/[iB BUeHUX Ha TMUTAHHS MIOJ0 O3HAK aJMiHICTPATUBHOIO
akTa. OKpeMi aBTOpPU Ta BeJIMKI TBOPYi KOJIEKTUBH, ITOCIYTOBYIOUNCH CYy4acHOIO
TEPMIHOJIOTIEI0 3aKOHY Ta BiMIHIIOBINN BiJl CXOJACTUYHUX PO3MOB TIPO Te€, UM
BapTo ab0 He BApTO BXKUBATU AEDIHIIIIO «aIMIHICTPATUBHUN aKT» y CydacHii
Teopil, BTiM, y CBOIX JOPOOKaX HAITO MOBEPXOBO CTABJISTHCS 0 BUOKPEMJIEHHS
O3HaK a/IMiHICTPAaTUBHOTO aKTa Ta iX aHamidy. Ham He Baasocs 3HaTH »KOJHOIL
nparti, B sIKiii OM aKIeHTyBajacsl yBara Ha TOMY, 1[0 O3HAKHU a/[MiHiCTPATHBHOTO
aKTa € KOHCTUTYTUBHUMH, i came 3 iX TJIMOOKOTO aHai3y Ma€ PO3MOYMHATUCS
NOCJIKeHHS 1[bOTO 1HCTUTYTY. CKJIaIaeThcs BPasKeHHs, 1110 O3HAKU BUOKpEM-
JIIOIOTHCS SIKOCh «3a 3BUYKOI0», G€3 YiTKOro PO3yMiHHS, JJIs YOTO 11e POOUTHCS.
Bueni He MogcHIOIOTh CBOIM YKTAayaM, 1[0 O3HAKU a/IMIHICTPATUBHOIO aKTa BUKO-
HYIOTb BOKJNBY (DYHKIIO y cdepi TpaBo3acTOCYBaHHS, 110 BOHU BUCTYIIAOTh
JIOPOTOBKA30M Y TOIIYKY BITIOBi/i Ha MATAHHS PO TPABOBY MPUPOLY TOTO abo
iHIIOro aKkTa, BUAAHOIO MyOJiYHOIO aJMIiHICTPAIi€Io; IO caMe KPi3hb NPU3MY LUX
O3HaK a/IMIHICTPAaTUBHUII Cy/l Ma€ JlaBaTU OI[IHKY MOXKJIMBOCTI Yl HEMOXKJIMBO-
CTi OCKapsKeHHsI 10 Cy/Ay BiAmoBigHOTO pintenus (aii, 6e3aisibHoCTi) my6/idHOT
aZIMiHiCcTpallii, azpKe, SIK MPABUJIO, JIMIIE aJMiHiCTpaTUBHI akTH (TOOTO aKTH, AKi
BIJIIIOBIZIAIOTH YCHOMY IEPEiKy KOHCTUTYTUBHUX O3HAK) MOXKYTh IOPO/IXKYBATH
3MiHYy IPABOBOTO CTAaTyCy I0O3MBaya, MO i BIIKPUBAE HOMY INLJISAX /10 CYZ0BOTO
3aXHUCTY.

[Hakire kaxyuu, Bi/ICYTHICTb YiTKOTO Ta OJJHOMAaHITHOTO PO3YMiHHS O3HAK a/iMi-
HICTPATUBHOTO aKTa CTBOPIOE CePHO3HI Tepenikoaun y cdepi mpaBo3acTOCyBaHHS,
BUKJIMKAE CTaH IOPUANYHOI HEBU3HAUYEHOCTI, MOKe TIPOBOKYBATH TIOPYIIIEHHS Y1
HEJIOTPUMAaHHS 3aKOHO/IABCTBA 1IPO a/IMIHICTPATUBHI MPOIELYPH.

Jlist Toro, abu MpoOAEMOHCTPYBATH OKpeCJIeHi BUIE MPOOJIeMH, TIPOaHAII3yEMO
JestKi, Tak O¥ MOBWTH, HOBITHI MiZIXOAN 0 BUOKPEMJIEHHS O3HAK a[MiHICTPaTUB-
HOTO aKkTa, TOOTO Ti, SKi MOGAYMIN CBIT IIC/IST ONPUIIOAHEHHS] HA3BAaHOIO BUIIE
3aKOHOITPOEKTY.

Hanpuknazn, y miapydynuky 3araJbHOTO aJMiHICTPATUBHOTO IMpaBa, BUAAHOTO
y 2021 p., 3a penakiiieto B. lamynbka Ta O. [IpaBoTopoBoi, chopmyIbOBaHO TaKuii
repeJiik 0O3HaK aJIMiHICTPATUBHOTO aKTa:

«1) € TopUANYHUM aKTOM iHWBILyaIbHOI 1ii, a/I7Ke 11l aKTH CTOCYIOThCSI KOHKPET-
HUX 0Ci6 Ta IXHIX BiZIHOCHH, a X TOJIOBHOIO PUCOI0 € KOHKPETHICTD;

2) giTke (hopMyTOBaHHS KOHKPETHUX IOPUINYHUX BOJIEBHUSIBJICHD CY0' €KTaMU
aIMIHICTPaTUBHOTO TIpaBa, SKi BUIAIOTh TaKi aKTH;
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3) po3B’st3aHHs 3a IX JIOMTOMOTOI0 KOHKPETHHUX, & CaMe 1H/IMBIIyaJbHUX CIpaB abo
MUTaHb, [0 BUHUKAIOTH ¥ chepi myOIivHOTO aJMiHICTpyBaHHS;

4) yiTKa BM3HAYEHICTh ajpecaTa — KOHKPETHOI ocobu abo ocib;

5) BUHUKHEHHSI KOHKPETHHUX aIMiHICTPaTUBHO-TTPABOBUX BiJTHOCHH, 3yMOBJIEHUX
UMW aKTaMu;

6) MOXyTh OyTH OCKapsKeHi Jiuire ocobamu, OGesrocepesiHi mpasa, cBOOOAN Yn
OXOPOHIOBaHI 3aKOHOM iHTEPeCH SKUX TAKUMU aKTaMU MOPYIIEHO;

7) yxBamoeThes cyb’ekToM my6/iuHOIl aaMiHicTpalii B ycTtaHoBaeHOMY (1po-
1e/lypHOMY) TOPSAKY, MOPYIIEHHS SKOTO MOKe IPU3BECTH /10 HeIiiCHOCTI
aJIMiHICTPaTUBHOIO aKTa — Iie Ma€ OyTH cy0’€KT, YIIOBHOBaKEHUI Ha 3/iCHEHHS
a/IMIHICTPATUBHOI BJja/ii (Ha BIIMIHY BiJl BJA/U MOJITUYHOL / TIPEICTaBHUIILKOI
YU CY/JI0BOI);

8) crpsiMoBaHMiT HA CTBOPEHHSI, 3MiHY UM TIPUITMHEHHST 1TPaB Ta 000B’3KIB (hisud-
HOT 260 10puandHOI 0cobu (0cib), TOOTO /st aIMIHICTPATHBHOTO aKTa XapaKTepHa
30BHIIIHSA CIIPAMOBaHICTD ioro aii» [10, c. 219-220].

Xoyemo 3BepHYTH yBary Ha Te, 1110 IiepeJiiueHi 03HaKu Malie He PO3KPUBAIOThCS
Ta He aHaJI3yIoThCsA. Y Iill, K 1 B iHIIUX PoOOTax, PO SKi HTUMEThCS HUIKYE,
BIZICYTHI MOSICHEHHST OO0 3MiCTy Ti€l abo iHIIOI O3HAKW; aBTOPaMU He BUCBIT-
JIOIOTHCST 0COOJTMBOCTI MPOSIBY TaKUX O3HAK Ta He HAAAIOThCs PEKOMeHallii
I0/I0 TTOPSI/IKY KOPUCTYBAHHS HUMU Y TIPOIeCi TOTIYKY BiJIITOBi/li HA MMPAaKTUYHI
MUTAHHS.

[ToBepTatounce /0 anamizy chopMyIbOBAHOTO BUIIE TIEPEJIiKy 03HAK, 3a3HAUNMO
take. [leprni mM'gaTh 03HaK aAMiHICTPAaTUBHOTO akTa €, (DaKTUUHOIO, OFHIEIO, STKa
Moske Oyt chopMyTbOBaHA SIK «KOHKPETHICTh aJIMiHICTPATUBHOTO aKkTay. ToMy
He OYJI0 JKOJIHOTO CEeHCY B ii po3KJIafaHHi Ha I'STh €JIEMEHTIB, 60 KOJKEH i3 HUX
Jiiie Bigobpazkae Toil abo IHIIMIA TPOSIB KOHKPETHOCTI aiMiHICTPAaTUBHOIO aKTa.
Boaxouac HEOOXiAHO MiAKPECJUTH, [0 KOHKPETHICTh a[MiHICTPAaTUBHOIO aKTa
O3HAYa€ TAKOXK Te, 10 TAaKUH aKT MOKe BUJIABATHUCS He JIUIIIe 1010 KOHKPETHOI
0coOM 49U TPy KOHKPETHUX 0cib (TOOTO TUX, MO0 SKUX CyO'€KT MybsidHol
azvinicTpaittii BoJioziie yciero indopmartieio, sk-ot [1111 un naiimenyBanms, agpeca
MPOKUBAHHSI Y PEECTPaIlii TOIIO), a i 100 TPYNHN 0cib, sika MoKe OyTH KOHKpe-
THU30BAHOIO JIUIIIE Y 3arajIbHUX pucax. Y TaKOMY BUIAQJKY WIEThCs PO Tak 3BaHe
sazanvne posnopsoacenns [11, ¢. 539—541], sske BHCTyIma€ OKPEMUM ITiABUIOM
a/IMiHICTPATUBHOTO aKTa, TO/I0 SIKOTO BUMOTA KOHKPETHOCTI TAKOXK BUKOHYETHCS'.

Take po3yMiHHS Ha3BaHOI O3HAKM A/MIHICTPATUBHOIO aKTa, Ha ’Kajb, HE Bpa-
XOBaHe 1 3aKOHO/IaBIleM, OCKIJIbKM y 3aKOHi, Y BU3HAUEHHI a/IMiHICTPaTUBHOTO
aKTa, Ha3MBaIOTHCS JIMIe KOHKPeTHI ocoOu. [TomibHUM YnHOM (3BY/KEHO) TIIy-
MauYUTHCS T O3HAKA i PO3POOHUKAMHU HAYKOBO-TIPAKTUYHOTO KOMEHTaps 110

! leraspHirie 1po 1e OyzeMo rOBOPUTH HUKYE,
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3axony [12, c. 31]. ¥V wiii yacTuni yKpaiHCbKUII 3aKOH IPUHIMIIOBO BiJ[Pi3HSI-
€THCS, HAIIPUKJIAJ, BiJl HIMEIIbKOTO, B IKOMY 3aKPIiIlJIEHO MTOJIOXKEHHS PO Te, 110
a[IMiHICTPATUBHUI aKT MOXKe cTocyBaThcs abo KOHKPETHOTO ajipecaTa, abo ocio,
SAKi Mmoocymov oymu xonkpemuszosanumu [13], To6TO BigMeKOBaHUMM Bijx iHIINX
ocib Ha IiJcTaBl OKPeMUX O3HAK Y1 OOCTABUH.

[MTocta o3Haka, gka MoB’d3aHa 3 MUTAHHAM OCKap:KeHHS aJIMiHICTPAaTUBHOTO
aKTa, B3arajli He MOXKe MICTUTHCS Y 1IbOMY IIepeJiiKy, aji>ke OCKap:KeHHs SIBJISIE
c0060I0 OKpeMy aJIMIHICTPaTUBHY IIPOLEAYPY, sAka Mae (haKyJIbTaTUBHUI XapakTep,
a OTKe, He CTOCYETBhCSA MaTePlaJIbHOTO 3MICTY aJIMIHICTPATUBHOIO aKTa SIK TaKOTO.

CbhoMa 03HaKa, y I[iJIOMY, € BUIIPaBAAHOIO, TIPOTE y Hill 06’€[HAHO Ba MPUHIIN-
[I0BO Pi3HUX acleKTH: Cy0'€KT BUAAHHS aiMIHICTPATMBHOIO aKTa Ta IIPOLEaLypa
itoro Bumanss. [1logo cyb’ekra BUIaHHI, TO TIPO HHOTO, AiICHO, TOTPIOHO BECTH
MOBY, OCKIJIbKM aJIMiHICTpATUBHMIL aKT € IHCTPYMEHTOM AisIbHOCTI came cyh eK-
TiB y6JiuHOrO anMinicTpyBanHs (aAMiHICTPATUBHUX OpTaHiB), 6e3 HAasBHOCTI
SIKUX, BIATIOBiAHO, He MOKe OyTH il agmiHicTpaTUBHOTO akTa. Ti cy0’exTu 1my6.riu-
HOI BJIaj, sIKi Ha MOCTIiHII ab0 TMMYACOBiil OCHOBI He BUKOHYIOTHh (DYyHKIII]
y6IiYHOTO yIpaB/iHHs (aAMIHICTPYBaHHS ), HE MOKYTb, IK HACJIIIOK, BUJAaBaTH
1 aIMiHICTPaTUBHUI aKT.

[Ilo x mo mpollenypu BUMAHHS aJMiHICTPATUBHOTO aKTa, TO BOHA, K TaKa, He
MOzKe OYyTH KOHCTUTYTHBHOIO O3HAKOIO0 OCTAHHBOIO, OCKIJIBKU aJMiHiCTPaTUBHUI
aKkT Oy/e HasiBHUM HaBiTh y TOMY BWIIQJKY, SIKIO IIi€l TPOIEAYyPH HE TOTPH-
MaHO. 3a Takoi CUTYyallii MM MaTUMEMO OCKap>KyBaHWI aJMiHICTPATUBHUI aKT.
He axiienTyeTbest yBara if Ha TOMY, 110 He KOKHE TIOPYIIEHHS ITPOolie/lypu Ipu-
3BOJIUTD /10 «HEIMCHOCTI aIMIHICTPATUBHOTO aKTa», MO0 BKe HEOJIHOPA30BOTrO
MiITBEP/I’KEHO 1 cynoBoto mpakTukoio [14]. OTike, mpoiielypa He CTOCYETHCS
MaTrepiajabHOTO 3MICTY aJIMIHICTPATUBHOIO aKTa, BOHA JIMIIIE CYIIPOBOKYE I yIIO-
PSZIKOBYE MOr0 BUAAHHS Ta BUKOHYE 00CIYroByi0dy (QYyHKIIIO MI0L0 OCTAaHHbOTO.

3 BOCHMOIO O3HAKOIO aJMiHICTPAaTUBHOIO aKTa, MOKHA TIOTOJAUTHUCS, OCKIiJIbKH,
JIIICHO, BaJKJIMBOIO XapaKTEPUCTUKOIO OCTAHHBOTO € Te, 110 BiH 3aBK/IU MA€E 30B-
HINIHIN XapakTep.

[H11i aBTOPH, SIKI OMPAILOBYIOTH ITI0 TIPOOJIEMATHKY, HA BiZIMiHY Bi/l CBOIX KOJIET,
pesysbratu poOOTH SIKMX MU IIOMHO MpoaHasi3yBajid, B3araji CTaBJSTHCS /0
I[bOTO TIMTAaHHS TTOBEPXOBO, OOMEKYIOUNCHh BUOKPEMJICHHSIM JIMIIIE TPHOX O3HAK
QJIMiHICTPATUBHOTO aKTa: TPUNMAETHCS aJIMIHICTPATUBHUM OPTaHOM, 1H/IUBITyasTh-
HicTb (KOHKPETHICTH) Ta 30BHiIH Aist akTa [15]. JKoaHux nosicHeHb i3 IpuBOLY
3MICTY HaBeJIeHUX O3HAK He JIA€ThCS, 1 1le He3BaKalouu Ha Te, M0, BUXOTUN
3 Ha3BU CTaTTi, BOHA Majia OyTH NMPUCBSIYEHA caMe aHaJli3y O3HAK a/IMiHICTPaTHB-
Horo akta. [Ipore 11p0T0, Ha XKaJIb, HE 3POOJIEHO.
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[leno mmupiie, MOPiBHSAHO 3 TOIEPEHIM BUYEHUM, Ha 1€ TTUTAHHS JUBUTHCS
A. JI. Kanimber, akuii BBaxkae, 10 A0 O3HAK aJMiHICTPaTUBHOTO aKTa CJIiJ Bij-
Hectu: 1) iHAUBIAYyaTbHICTD; 2) Pa3oBiCTh; 3) MPABOMOYHICTb; 4) 30BHIIIIHIO JiI0
[16, c. 56].

Haparoun cTucay xapakTepucTUKy HaBeJleHUM O3HaKaM, HayKOBellb 111010 Iiep-
1oi 3 HUX POOUTH Ty caMy TIOMUJIKY, Ha SIKYy MU BKe 3BEPTaJU yBary BHIIIE.
[HAMBIAya bHICTh — Ile He JINIIe KOHKPeTHa 0coba abo KOHKPETHUI BUIIAOK,
a 1 KOHKpeTH30BaHa TpyTa ajpecaTiB aJMiHICTPAaTUBHOTO aKTa.

Osnaka pa3oBOCTi, Ha HANI TOTJIS/, € TTOMUJIKOBOIO, OCKIJIBKM 3arajbHi po3-
HOPSKEHHST, TOOTO OCOOJMBUI BHJ aAMiHICTPaTUBHUX aKTiB, MOXKYTb [isTH
MPOTSTOM 3HAYHOTO Yacy i 3aCTOCOBYBaTHCS OaraTto pasiB, 30KpeMa i Moa0 Tiel
camoi 0coOm.

JIoCUTD HECITO/[IBAHOIO BUTJISIIAE 1 O3HAKA «ITPABOMOYHOCTI», 0COOJIUBO, 3BaXKa-
1041 Ha CeMaHTHUYHe 3HaYeHH I[bOTO CJIOBA, 32 IOIIOMOTOI0 SIKOTO MTO3HAYAETHCS
«3axuIeHa 3aKOHOM MOJKJIMBICTD TPOMA/ISTH YU IOPUANYHUX OCI0 TisITH MeBHUM
YUHOM TIPU 3/IIICHEHHI HAJIeKHUX IM IIPaB, Y TOMY YHMCJi KOPUCTYBaTUCS MaTe-
piasmbHuMU i gyxoBHuMu Gaaramu» [17]. To6TO nMpaBOMOYHICTh Y KOHTEKCTI
aJIMIHICTPATUBHOTO aKTa O3HAYA€ HASABHICTb YIOBHOBAKEHHS Ha HOTO BUIAHHS
BiZMOBiAHUM cy6’ekTOM. [HaKIIe Kakydu, MTPaBOMOYHICTh XapaKTEPU3ye HE aKT
SIK TaKWii, a cy0’eKTa HOro BUIAHHS.

Cxosui, 0OMeKeHMiT y 3MiCTOBOMY IIJIaHi, IOIJISI Ha O3HAKK aJMiHICTPATUBHOIO
aKTa, MOKHA 3ycTpiTH i B poboTax iHmmx Haykosiis [18, c. 61; 19, c. 162], aki
HACTLJIBKU MIiHIMI3YIOTh 1X TIepeJiiK, 1110 3aIIPOIIOHOBAHI HUMU IT/IXO/IA B3araJji He
MalOTh CEHCY aHi 3 HAYKOBOT'O, aHi 3 IPAKTUYHOTO TOTJISTY.

O3naxu adminicmpamuenozo axma ma ix xapaxmepucmuxa

AZIMIHICTPAaTUBHUN aKT, BUCTYTAIOUM YHIBEPCAJbHOIO KATETOPI€I0 Cy4yacHOTO
myOIiYHOTO YIIPaBJIiHHSI, 3aCHOBAHOTO Ha MOJIOKEHHSIX KOHCTUTYIII JeMOKpa-
TUYHOI Ta IIPABOBOl Jiep:KaBy, BIAIOBIHO, HAIIOBHIOETbCA €IMHUM IIE€PEJIKOM
03HaK, KiIbKICTh Ta 3MICT SIKMX He 3aJIeKATh Bil OCOOIMBOCTEN HAI[IOHAIHLHOTO
npaBonopaaky. PosrisiHemo ix nepedtik Tta 3mict [20, c. 261-269].

Piwenns

[Ipo «pinieHHsI» IK 03HAKY aJMIiHICTPAaTUBHOTO aKTa MOKHA TOBOPUTU Yy pasi,
KOJIU a/IMiHICTPaTUBHUI OpraH 3/ilicHIOE aKTUBHI jii. DopMu «pilieHHs», ajmi-
HICTPATUBHOTO OpPraHy MOKYTh OyTH pi3HUMU: (hi3udHi /il, BUIAHHS HAKA3Yy, BHE-
ceHHs iHGOpMaIllii 10 1ep;KaBHOTO PEECTPY, YCHA BUMOTra ToIo. BusHauaibHuM
Oyzie Te, IO pillleHHsT Ma€ OyTH 3aBepIilieHUM (3aKiHYeHHUM) i MaTH BOJIbOBHIA,
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OJTHOCTOPOHHIIT XapakTep, TOOTO He sIBISATH c00010 pedektopHy mito [21, c. 40;
22]. 3Buyaiitno, HalGIJIBIN TOMUPEHNM BUIOM PillleHHsIM Oy/ie TIMCbMOBUI JIOKY-
MEHT, Ii/IFOTOBJEHUH aJIMIHICTPATUBHIUM OPTAaHOM Ta HAIpaBJIeHUN (Tiepefanmii)
npuBaTHIi 0cobi ayst o3HaiioMIeHHs (BUKOHAHHS, BUKOPHCTAaHHS TOIIO), 1110,
OJIHaK, ik OyJI0 3a3HaYeHO BWIIE, HE BUKJIOYAE ICHYBAHHS PIllIEHHST B 1HIITIX
dopmax [23, c. 13—18]. TomoBHUM TYT € HAABHICTH AiSTBHOCTI (AaKTUBHOCTI),
sgKa TOPOKYEThCS (MPOAYKYETHCS) aMiHICTPATUBHUM OpPraHoM. BimoBinHoO,
MOJKHA CTBEP/KYBATH, 110 SIKIIO a[MiHICTPaTUBHUI OpraH Hi40oro He poOUTH, He
3MICHIOE KOJIHUX /il (He ZIi€), TO B TAKOMY pa3i BiH «He CTBOPIOE» 1 aJMiHiCTpa-
TUBHUM aKkT (KpiM BUIIQ/IKIB, KOJU BiH MTPOTUIIPABHO HE [Ii€).

OpnHak 3 onMcaHuX BUIIE 3aTaJbHUX MPaBUJI (SIKIIO aJMiHICTPATUBHUIN OpraH Ji€)
MOXKYTh OyTH i BUHSATKH, 30KpeMa, y BUITaJKaX, siki OTPUMaJI Ha3By «MOBYA3HOI
3ro» ab0 «(DIKTUBHOrO aJMIiHICTPATHBHOIO aKTa». SIK MPUK/Ia] MOKHA HA3BaTU
noJsioxenns 4. 6 ct. 4! 3akony Ykpainu «IIpo n03BisnbHY cuctemy y cdepi roc-
MO/IAPCHKOI [ISITBHOCTI», /le 3a3HAYeHO: <Y pasi SKIO Y BCTAHOBJIEHUN 3aKOHOM
CTPOK CYO’€KTY rOCIIOapioBaHHsI He BUIAHO JOKYMEHTa J03BIIBHOTO XapaKTepy
ab0 He TIPUIHATO PillleHHsT PO BiZIMOBY y WOTO BH/IAyi, yepe3 AecsATh poOOunx
JIHIB 3 JIHS 3aKiHYE€HHSI BCTAHOBJIEHOTO CTPOKY /ISt BUjadi abo BiIMOBH y Bu/aui
JIOKYMEHTa JI03BIJIbBHOTO XapaKTepy cy0’€KT TOCHOfapOBaHHs Ma€ MPaBO MPOBa-
JUTH TI€BHI [l 1040 3AICHEHHS TOCIIOAAPCHKOI AisAbHOCTI abo BUIB rOCIIO-
NAPCHKOI MiIbHOCTI» [24].

OTxe, y HaBeZleHOMY TIPUKJIAJl «PillleHHs» sIK TaKOTro He OyJ10, aje aaMiHicTpa-
TUBHMIA aKT MPUIAHSTO Jie-(haKTo, OCKIJIbKK Y cy6’€KTa rocIiolapioBaHHsT 3MiHIO-
€TbCS TIPABOBUI CTATYC 1 BiH OTPUMYE MOXKJIUBICTD MMPOBAIUTH IE€BHI /i1, 103B1J
Ha 3/[1ICHEHHS SIKUX 3alIUTYyBaBCA y a/IMIHICTPaTUBHOTrO opraty. IHakie kaxyuu,
Hapasi Ma€ Micile «(PiKTUBHUN CIPUAIOUNIA aIMIHICTPATUBHUN aKT».

[likaBuM y miii wacturi Moxke GyTH i A0CcBig ABCTpii, se CKJajgacs cyaoBa
MPaKTUKA, BiAMOBIAHO /10 SIKOI BBAXKAETHCH, IO HaBITh He(OpPMaIbHI PillleHHS
(HATIPUKJIaM, Y BUTJISIAL JIMCTA Mepa MiCTa, apecoBaHOTO TeBHIii 0c00i) MaroTh
PO3IJIgATUCS SIK aJIMIHICTPATUBHI aKTH, SKIIO 3a IX JI0IIOMOIOIO Ta 3 OIJISIY Ha
iX 3MICT BiZIOYBA€ETHCS PETYJIIOBAHHS Bi/IIOBIIHIX BiTHOCKUH, YYACHUKAMU SIKHMX €
KOHKPETHI TIPUBATHI 0COOH, TOOTO SIKIIO BOHU MiCTSITh 0OGOB’SI3KOBI 10 BUKOHAHHS
BUMOrH ab0 BCTAHOBJIIOIOTH IIpaBOBigHOCKHHY [25, ¢. 23—24].

Pimenns, sike Moxe OyTH BigHeceHe 10 KaTeropii agMiHiCTpaTHUBHOTO aKTa,
Ma€ OyTH TaKoK BHJAHO B OAHOCTOPOHHbOMY ToOpsiAKy [12, c. 32], To6TO Ge3
y3ToJiKeHHs1 Horo 3MmicTy 3 ajapecatoM. lle, 3BicHO, He BUKJIOYA€E MEBHOI PoOJIi
pUBaTHOI 0cOoOM Y 1Miii cepi, ajie Taka poJib, y OyAb-sIKOMY pasi, He Oyze oOMme-
JKyBaTU TIPABO Q/IMiHICTPATUBHOTO OpPraHy Ha CaMOCTiliHe BU3HAYEHHS 3MICTY
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aIMiHICTPATUBHOTO aKTa. Tak, HANpUKJa/, A OTPUMaHHS JIiIleH3i1 MpuBaTHA
ocoba Ma€ 3BEPHYTHUCS 3 BiAMOBIHOIO 3asIBOI0 Ta HEOOXIMHUMK JOKYMEHTaMu
JI0 aIMiHICTPATHBHOTO OpraHy, TOOTO BOHA € iHII[IaTOPOM MOYATKY TPOIELYPH
MiIFOTOBKY Ta BUIAaHHA aIMiHICTpaTUBHOTO akTa. OMHaK Ha 1[bOMY ii BIJIUB HA
aJIMIHICTPATUBHUI OPTaH 3aKiHUy€eThcsl. OcTaTouHe pillleHHs 3a €0 3a51BOI0 BXKe
Oye TIPUIHATO aAMIHICTPATUBHIUM OPraHOM CaMOCTiitHO. [{0aTKOBO 3a3HAUYNMO,
110 OJJHOCTOPOHHICTb HEe O3HAYAE€ CBABLJLIA a/IMIHICTPATUBHOIO OPTaHy, OCKIJIbKU
TaKe PillleHHsT 3aBKIN MA€E TIPUIMATHUCS § MeKaX 3aKOHY, TOOTO OyTU 3aKOHHIM
3 (popmanbHOI Ta MaTepiaJibHOI TOUOK 30PY.

OnHoCTOPOHHIN XapaKTep pillleHHs Bi/IPI3HSAE aJIMIHICTPATUBHUN aKT BiJl a/IMiHi-
CTPATUBHOTO JIOTOBOPY, SIKUI € IBOCTOPOHHIM PIllIEHHSIM; OTO 3MiCT TTOTOKY-
€THCSI CTOPOHAMU Tiepe/l YKJIJaHHAM (TIATTNCAHHSIM ).

Ha posButok HaBe/ieHOTO 3BepHEMO yBary Ha TOH (hakT, IO YKPAiHCHKUIN 3aKO-
HOJIaBellb Y BU3HAYEHHI aJIMIHICTPATUBHOTO aKTa BKUBAE CJIOBO «PIlIEHHS»,
1[0 J0JATKOBO IiAKPECcI0e 00IPYHTOBAHICTh BUKJAAeHOI Buille iHdopMallii Ta
MOJKJIMBICTh BUKOPUCTAHHSI CXOXKOTO IMAXO0/Yy B YKPaiHCbKUX peasisix. BoaHo-
Yyac 3a3HAYMMO, 110 TTOPSI/T 3 PIIIEHHSIM Y 3Ta/laHOMY BU3HAYEHHI HEThCS TaKOXK
1 TIPO <IOPUINYHO 3HAUYIILY Jit0». Y 3B’SI3Ky 3 1IUM BUHUKAE 3alIUTAHHS: 1110 MA€
PO3YMITHCS ITi/l TAaKOIO JIi€I0 1 YMM BOHA BiJIPI3HIETHCS Bijl pinieHHS? Y HayKo-
BO-TIPAKTUYHOMY KOMEHTapi 70 3aKOHY 3 IIbOTO MPUBOAY 3a3HAYa€ThCs: «/[o
A/IMIHICTPAaTUBHUX aKTiB HAJIEXKATh HE JIUIIe PIllleHHs, ajle i <IOPUANYHO 3HAYYIII
Iii». Y Teopii a/IMiHICTPAaTUBHOTO TTpaBa 1X 3a3BUYail BUIJIAIN K OJHY 3 TIPaBO-
BuX GOpM AisIbHOCTI MyOIiuHOI agMinicTparii. [[o Takux aiil, IK TpUKIIaI, Bij-
HOCSITB JIepsKaBHY peecTpalliio ¢hisuuHol ocodu — mianpuemird Tomo» [12, c. 32].

Xo4yeMO HAroJIOCHTH, IO TaKUH IiJXiJ € SBHO 3aCTapiJiiM i TakuM, 1o abco-
JIIOTHO He BIATOBIZIA€ CydacHill TOKTPUHI aIMiHICTPAaTUBHOTO IpaBa. JAK yKJaaadi
3aKoHy, Tak i aBTOPU KOMEHTaPsI 10 HHOTO, HA JKaJlb, TPOIOBKYIOTH mepebyBaTn
(mpuHaiiMHI y 1ifl YacTHHI) Ha HEOPAJSHCbKUX IO3UILSAX, OCKIJIBKU TOCIYTO-
BYIOTBCSI TEPMIHOJIOTI€EI0, sika OyJia po3pobieHa paasHCcbKuMu BueHMMU. Came
OCTaHHI yBeJIM Y IPABOBUI 00T SIK KaTeropito «IpaBoBi (hOpMU IisiIbHOCTI ama-
paty ymnpasJinHsa» [26, ¢. 88], Tak i MOHATTS «IOPUANYHO 3HAuUYII Aii» [27, c. 39].
Haromocumo, 1o yce 1ie 6ys10 3po0JIeHO TOMI 3a/JIsl BiIMEKYBaHHS PaJsTHCHKOI
JMIOKTPUHU /IMiHICTPATUBHOTO TIpaBa Bijl 3axiHOeBporelicbkoi. OMHUM i3 CIo-
co0iB PO3B’sI3aHHS 1IOTO 3aBJAHHSI CTAJM PO3POOJICHHS il YBEIEeHHS Y MPaBO-
BHUI 00IT «CyTO pajisTHCHbKOI» TepMiHOIOTiI. Tak, 3axigTHOEBpOIEiicbKa KaTeropis
«IHCTpYMeHTH TIyOJIYHOTO YIPaBIiHHI» OyJa 3aMiHeHa TMOHSTTSIM <IIPABOBI
(opmu ynpaBiiHHA ([iISIIBHOCTI)»; «aJIMIHICTPAaTUBHUI aKT» 3aMillleHuil aedi-
HIITI€I0 «IHUBIlyaJIbHI aKTW yIIPaBJiHHS» 1 T. iH.
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Tomy, Ha HaIll IOTJISA/, HEMAE KOJTHOTO aHl TeOPETUYHOTO, aHl MPAKTUYHOTO CEHCY
JUISl iICHYBaHHS B HalllOHAJbHOMY 3aKOHO/IaBCTBI KaTeropii «IOpUNYHO 3HAYYTIT
Jlii», MO € OYEeBUJAHUM IOPUJAMYHUM PYJAUMEHTOM. YCi IOPUANYHO 3HAUYII [Til
SIBJISTIOTH cODOTO0 He TIO iHIIIe, SIK pirleHHst (y MIMPOKOMY PO3YMiHHI), sIKe TIpriiMa-
€ThbCs aMinicTparuBHUM opranoM. OTiKe, HEOOXITHOIO CTa€ 3MiHA aKTyaJbHOTO
BU3HAYEHHS Q/IMiHICTPAaTUBHOTO aKTa, B SKOMY Ma€ 3aJUINIUTUCS JIUIIE CJIOBO
«PIillIEHHSI»; CIOBOCIOJIYUYEHHSI «IOPUJANYHO 3HAUyIa /ig» JOIIJIbHO 3 HHOTO
BUKJIIOYUTH. AJIBTEPHATUBHUM MOsKe OyTH IIi/Xijl, BUKOPUCTAHWIT HIMEIbKIM
3aKOHO/IaBIeM, KUl Y Ha3BAaHOMY BUIIlE 3aKOHI /I XapaKTePUCTUKU aJMiHi-
CTPATUBHOIO aKTa BUKOPUCTOBYE TakKy (hOPMYJIy: «pillleHHs, Aist abo Oy/b-sIKMii
IHITUHM BJIACHUU 3aXi/l».

Piwmenns, saxe npuiimacmocs a0MiHiCMpamueHum opeanom

AMiHICTPaTHBHUI aKT MOKe OyTH BUAAHUI JIMIIE TIPEACTaBHIKOM MyO iuHOi
BJIA/IU, SIKUI BUKOHYE yOsriuni (iepskaBHi) 3aBaaHHs / (HyHKIT BUKOHABCHKOTO
Tty |5, c. 40], 30kpema i cy0O’€KTOM [e/1leroBaHuX MOBHOBaXKeHb — Cy0'€KTOM
ny6iyHOro yrpasiinHs. [ no3HayeHHs 1uX cy0’€KTiB YKpalHChKUIl 3aKOHO-
JlaBellb BUPIIIUB BUKOPUCTATU TPAMUIIIAHUI /IJIs1 3aXi/[HOEBPOIIENCHKOT ITPaBOBOI
JNOKTPUHU TEPMIH «adMinicmpamuenuii opzan>, mig skum y 1. 1 4. 1 cr. 2 3akony
PO3YMIIOTBCST: «OpTaH BUKOHABYOI BJIajii, OPTaH Biaar ABTOHOMHOI PecryOutiku
Kpum, opran MmiciieBoro caMoBpsijiyBaHHSI, IX MocajioBa ocoba, iHIMiT cyl exT,
SIKAW BIITIOBIZIHO /10 3aKOHY YIMOBHOBa)KEHUH 3iiicHIOBaTH (DYHKINI 1yO/IiaHO]
aJIMiHICcTpaIlii».

AHati3yroun 1110 03HaKY, CJIi/{ 3BEPHYTH yBary Ha JeKiJibKa POOJEMHIX acIeKTiB,
SIKi € IPAKTUYHO BAKJIUBUMHE, & TOMY HOTPEOYIOTh OKPEMOTO aHATI3Y.

[To-niepiiie, oprany BUKOHABYOI B/ iu (IIPUHANMHI OKpPeMi 3 HUX) YIOBHOBaKeHI
BUKOHYBATHU $IK YIIPABJIHCHKI, Tak 1 mOJiTHYHI YHKII. ¥ Mexax peasizariii
OCTaHHIX a[MiHICTPATUBHI aKTH BUABATUCS HEe MOXKYTb [, ¢. 42—44]. Tomy,
Be/ly4l MOBY TTPO OPTaHW BMKOHABYOI BJIA/IU B KOHTEKCTI BUJAHHA HUMU a/IMi-
HICTpaTUBHUX aKTiB, 3aBKAKM Tpeba mam’siTaTH, 1[0 OCTAHHI MAIOTh AISATH He SK
cy0’eKTH MOMITUYHOL, a IK CyO'€KTH YIIPABIIHCHKOI [AisS/IbHOCTI.

[To-mpyre, BOavaeThCst HEOOXIAHUM TaKOK PO3MEKYBAHHS TaKUX KaTeTOpiil, K
«I0caoBa 0coba — KePIBHUK YK MPaIliBHUK OpraHy IyOJidHOl Baaan» i «moca-
noBa ocoba, sika He 1epedyBac y cKIaAi oprany my6/iuHol Biaau», TOOTO i€ SK
caMocCTiitHMii cy0’ekT 6e3 IPUANYHO-OPTraHi3aliiHOl IPUB I3KHM 0 OPraHy BJIau
(HaTpuUKIa, TepKaBHUN PEECTPATOP).

[To-TpeTe, OKpeMO CJTiji HATOJIOCUTH HA TOMY, IIIO 1T0cajoBa 0coda, sika He Tepe-
OyBa€ Ha IyOJiuHIN cry:k06i (Hanpukaz, mepedyBae y BiAmycriii), He Moxe OyTu
cy0’€KTOM BHIaHHS aJMiHICTPATUBHOTO aKTa.
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[To-uerBepre, mpuBaTHa 0coba He MOKe OyTH CyO'€KTOM BUAAHHS aAMiHiCcTpa-
TUBHOTO aKTa, 32 BUHSATKOM BUIAJKIB, KOJU 1/ JleJieroBaHi OKpeMi BJaJH1
IIOBHOBaKE€HHSI.

SlckpaBUM MIPUKJIAZOM TYT MOKE OYTH TPOMaJCbKUN MUCIMBCHKII 1HCIIEKTOP,
TOOTO TPOMAISTHIH YKpaiHu, SIKMi Ha TTi/ICTaBi pillleHHsT KePiBHUKA CTPYKTYPHOTO
HiIPO3/IJIy 3 MUTaHb MUCJIUBCHKOTO TOCIIOAAPCTBa Ta IoJioBaHHsA [lep:xiic-
arenTcTBa 200 WOTO TEPUTOPIAIHLHOTO OPTaHy HAMIISETHCS TIPABOM MEPEBIPSITH
JOKYMEHTH Ha IPaBo MOJOBaHHS Ta [00yBaHHS MUCJUBCHKUX TBAPUH B IHIINX
IiJISTX, 3YIMUHATH TPAHCITOPTHI (TIaByYi) 3ac00U i MTPOBOAMTHU iX OTJISIZL Ta OTJISI/
pedeii, 3Hapsi/Ib TOTIOBAHHS, 00YTOI MPOAYKILIi Ta IHIINUX MpeaMeTiB Tomio [28].
Y yacTuHi BUKOHAHHS TaKUX BJACHUX (PYHKIN TPOMAJISIHUH — TPOMAJChKHI
iHCTIeKTOp HaOyBa€ BJIACTUBOCTEN aJMiHICTPATUBHOTO OPTAHY.

Piwenns, nos’sazane iz 3acmocy8anuam Hopmu nyoinnozo (adminicmpamue-
HO020) npasa

AnMiHicTpaTUBHUI aKT gBJIs€ coO0I0 odiliiine pilleHHs, NpUilHATe Bix iMeHi
aJIMiHICTPaTUBHOTO OpraHy i 3aCHOBaHe Ha HOpMax MmyO iuHOro (aaMiHicTpaTHB-
HOTO) TIpaBa. Y 3B’A3KY 3 IIUM PIllleHHs aIMIiHICTPAaTUBHUX OPTaHiB, B OCHOBI SIKUX
JieKaTb HOPMU He aJIMiHICTPATMBHOTO, a, CKa)KiMo, ITUBIJIBHOTO MpaBa (HaIpu-
KJIaJl, IOTOBIp TIPO KYTiBJIIO MeOJIB /1Jis1 3a0e3medeHtst (DyHKIIOHYBAHHST OPTaHy
BJIa/I1) He MOXYTb BU3HABATUCh QJIMIHICTPATUBHUMU aKTaMU. BiamoBicTu Ha
3aruTaHHs, Ha HOpMax IyOidHOTO (aAMIHICTPATUBHOTO) YK IPUBATHOTO IIPaBa
3acHOBaHe Te UM iHIIe pillleHHs aJMiHICTPAaTUBHOTO OpPraHy, A0IMOMOXKYThb Teopil
PO3MEsKYBaHHS MyOJIiYHOTO Ta MIPUBATHOTO TIpaBa |3, c. 72—-81].

FOpuouuni nacaioku y euensndi gcmanosienns npae abo 0606’4a3xie 0aa adpe-
cama (pezynro8anns)

[IpuitHATTS aAMiIHICTPATUBHOTO aKTa CYIMPOBOKYETHCS HACTAaHHSIM TTPABOBUX
HACJTIZIKIB, SIKi MalOTh 0OOB’SI3KOBUIT (3000B’SI3YI0UMIT) XapaKTep JIJIsI 0T0 ajipecaTa.
HasBani naciikyu BUHUKAIOTh y pasi, SKIIO IpaBa ajpecara aIMiHICTPaTUBHOTO
akTa 6e31ocepeIHbO BCTaHOBJIIOIOTHCS, 3MIHIOIOTBCS, CKACOBYIOTHCS, BiIMOBJISI-
€ThCs B IX peasizallii abo Ha HbOIO MOKJIAZAI0THCS 000B SI3KH, 0OMeKeHHs. TakuM
YUHOM, aJIMiHICTPATUBHUI aKT BUKJWKAE IMEBHUN IOPUINIHNN e(heKT, 10 3MIHIOE
(TTO3UTUBHO Y1 HETaTUBHO) TIEPBICHUN MPABOBUII CTaTyC ajipecarta.

Y 11paBo3acTOCOBHIN ITPAKTUII MOKYTh BUHUKATU TPY/HOIII 111010 BCTAHOBJICHHS
[IPaBOBOI IPUPOJIM /il 101, TOB’sI3aHUX, HAITPUKJIA], 13 3aCTOCYBAHHAM CHJIN
(ryMOBUX KHUIKIB) JI0 Y4aCHUKIB 3aBOPYIIeHb. BUHNKAIOTH 3alIUTaHH: 3aCTOCY-
BaHHA CUJIM — 1€ 3/IMIHICTPATUBHUI aKT UM aJiMiHicTpaTuBHA Mis? Yu 37ilicHio-
€THCS Y JITAHOMY BUIIQJIKY PEryJIIOBaHHS?
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BinmoBizi Ha 111 3anUTaHHS € MPUHIIMIIOBUMHU 3 JIBOX OCHOBHUX TO3UIIINA:
Mo-TepIine, 3 MeTO YTOUHEHHS MOKJIUBOCTI / HEMOKJWBOCTI 3aCTOCYBaHHS
MOJIO’KeHb 3aKOHY, sIKi CTOCYIOThCSI MOPSIIKY BUIAHHS aIMiHICTPATUBHOTO aKTa
IO/I0 III€1 CUTYAaIlil; TOo-APyre, A4 MPAaBUJIbHOTO BU3HAYEHHS BUJY IIO30BY, 3a
JIOITIOMOTOI0 SIKOTO MOKHA OCKAp:KUTHU B TOPS/IKY aJMiHICTPAaTUBHOTO CYJI0YMH-
CTBa III0 /Iif0 / aKT MparfiBHUKA MOJIIITII.

Y nHaiioHasbHIN CyI0BIfl TPAKTUIl Ta IOPUAUYHIN JOKTPUHI chOpMYIbOBaHI
BUIIle 3allMTaHHs 3aJUIIAIOThCS Oe3 BiAMOBiAl, TOMY OIIJIbHO 3BEPHYTUCS
10 HiMelbkoro gocBiny. [laHiBHA aymMKa B HiMellbKill JiiTepaTypi Ta MmocTtiiiHa
Cy/lOoBa IIPaKTUKa BUXOJATD 13 TOTO, 1110 3aCTOCYBaHHS CHUJIM MOJIIIEI0 MICTUTD Y
€00l KOHKJIIOJEHTHY BUMOTY <«IIepEeHeCH I1eil yaap sK IpaBOMIPHUIL 1eprKaBHUI
npuMycs. TyT MOKHA BeCTH MOBY IIPO MOKJIaJaHHs Ha MPUBATHY 0COOY MEBHUX
30008’s13atb. OTKe, i HOJIIEiichbKi TPUMYCOBI 3aX01 CJIiJ| KaacudiKyBaTH SK
aJIMIHICTPATUBHI aKTH, 1110 BIIKPUBAE IILJISIX /IO TOTO K CY/IOBOTO 3aXHUCTY, IO 1
BiJl yCiX iHIIMX a/IMiHICTpaTUBHUX aKTiB [21, c. 42].

Ha naur norsisaj;, HeMae repeniko/| 111 BUKOPUCTAHHS TaKOTO Ii/IX0/ly B Hallio-
HaJIbHIN Teopii Ta MPaKTHUIll TPAaBO3aCTOCYBAHHS /I OI[IHKUA TTPABOBOI ITPUPOIU
IIPUMYCOBUX JIi¥1 IIPAI[iBHUKIB IOJIIIi], BU3HAIOYM 1X aJIMIHICTPAaTUBHUMM aKTaMU.

Konxpemno-inousioyanvnuii xapaxmep

AZMIHICTPAaTUBHUI aKT 3aBXKIU CIIPSIMOBAHO Ha PETYJIIOBAHHS OKPEMOTO, KOH-
KPETHOTO BUIIAJAKY, YYaCHUKOM SIKOTO € Y4iTKO BU3HayeHa iHAMBigyasbHa 0coba,
TOOTO TaKUil aKT € KOHKpeTHO-inauBimyampuum [29, c. 190]. Ilum Bin Bix-
PiBHSIETHCSA BiJ HOPMATUBHO-IIPABOBOTO akTa (aOCTPaKTHO-3araJbHUI aKT),
MPU3HAYEHHSI STKOTO — BPETYJIIOBATH HEOOMEKEHY KiJbKiCTh BHUIIAAKIB 100
HeoOMesKeHOI KiJIbKOCTi 0cib.

KoHkpeTHO-1HAMBIyaIbHUN XapaKTep aJMiHICTPATUBHOTO aKTa He 03HAYaE, 1110
TaKUii aKT CTOCYETHC JIUIIIe OHIEL MoAnHU. BiH Takok MOke BU3HAYaTH IIpaBa
Ta 000B’sI3KM TPyTH 0Cib, OHAK HEOOXiHO, MO0 15T TPyTIa 3 BUCOKUM CTyTIEHEM
TOYHOCTI Moryia OyTu iHAMBIAyasi3oBaHa (BU3HAYEHAa) IO MOMEHTY BUIAHHS
takoro akrta [30, c. 49]. Taxi aktu (3arajabHi PO3IOPSKEHH ), SIK 3a3HAYAJIOCS
BHUIIlE, BBAXKAIOTHCS I1IBU/IOM a/IMiHICTPATUBHOIO aKTa.

3arasibHe PO3MOPSI/PKEHHS MOKe CTOCYBATHUCS SIK PETYJIIOBAHHS TOBEIHKY TPYITN
JIOfiel (nepconanvie 3azaivhe posnopsioxcenis), Tak i nmuranb: 1) BUsHaYeHHs /
BCTaHOBJIEHHS IyOJIIYHO-TIPABOBOIO CTATYCy pedi 4 2) KOPUCTYBaHHS HEIO i3
6OKy CyCIiJIbCTBa (peuose 3azaivie po3nopsdicenis). Y TepIIoMy BHIIAIKY,
HAIIPUKJIA]], 11eThCs PO BU3HAYEHHS CTATyCy JOPOIH SIK IMIIOXiHOL YU TOCTYII-
HOI /17T MAIlIMH YU CTATyCy 3eJIeHUX HAaca/[KeHb SIK MapKy. Y JAPyroMy BUIIAJIKY
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HIeThCS TIPO 3arajibHi PO3MOPSI/KEHHs], 32 IOMOMOTOIO SIKUX BU3HAYAETHCS TIOPSI-
JIOK KOPUCTYBaHHS TIPUBATHUMK 0c0OaMU 06’ €KTaMK MiChKOT iHPpacTpyKTypu —
GaceitHaMM, My3€esIMH, TUTSTIUME CafKaMi TOMO. /[0 1[bOro BHIy TaKOXK HAJIEKATh
nopoxki 3Haku [31, c. 101-102].

3a CBOIM IOPUANYHUM XapaKTepPOM 3arajibHe PO3MOPSKeHHS € KOHKPETHO-3a-
raJbHUM, TOOTO, TIOBTOPIOEMO, CIIPSMOBAHE Ha PEryJIOBaHHS KOHKPETHOTO
BUTIA/IKY, YIaCHUKAMU SIKOTO € TPyIa MPUBATHUX OCi0, siKa, OfHAK, MaE OyTu
TaKoIo, 0 MOKe OyTH BU3HaYeHOW (BiZMEKOBAHOIO) Bii iHIIMX OCibO UM iX
IpyIL.

[TpuksnanamMu 3araJbHUX PO3MOPS/KeHb € pileHHs: 1) po mpuMycoBe 1IpH-
MUHEHHsT 310paHHs, SIKe BTPATHJIO MUPHUI XapakTep; 2) mpo 3a00pOHY PyXy
TPAHCIIOPTHUX 3aCO0IB Ha OKPeMill AiJISHIN aBTOMOGIIBHOTO ILJISAXY 3 OIJISLY Ha
Hebe31eKy pyiiHyBaHHs OyiBi; 3) Ipo 3a00POHY HMPOJAKY ATKOTOJIbHUX HAIIOIB
y Marazunax micta «Il.» 3 22.00 mo 10.00 ro.

Y HaBeJleHUX TPHUKJIAJAX PETYJIIOBAHHS € 3araJbHIM, OCKIJIBKMA Taka 3a00poHa
(mpumnuc) cupsiMoBaHa Ha BEJNUKY KIIbKICTh 0Ci0, AKi, 0JHAK, MOXYTb OyTH
JOCUTh YiTKO BuU3Ha4yeHi (y4acHUKM 300piB; BOAII, sKi MPOIK/KAIOTH IIOB3 aBa-
piitry OyaiBJIIO; BJIACHUKU MPOAYKTOBUX Mara3uHiB Ha TepuTopil micta «II»)
i 0ZIHOYACHO KOHKPETHUM (OCKITbKH OOMEKEHHST CTOCYETHCS YiTKO BU3HAYEHOTO
JIHSI Ta MICL IPOBEAEHHS KOHKPETHUX 300piB, KOHKPETHOI ALISHKKM JOPOIH,
KOHKPETHOI TPy TOBapiB (aJKOT0JIb) Y KOHKPETHOMY MiCIli), 1110 i JJa€ 3MOT'Y
posrisiaTu 3a60pOHY SIK aJIMiHICTPaTUBHUIT aKT (3arajibHe PO3MOPSIKEHHS).

OT:xe, BU3HAYAJIbHOIO O3HAKOIO A/[MiHICTPATUBHOTO aKTa € HE KOHKPETHICTb
cy6’eKTa, Ha SIKOTO CIIPSIMOBaHa HOTO JIisl, a HacaMIiepe/l KOHKPETHICTh MpeMeTa
peryoBanns [29, c¢. 195].

306Hiwna cnpamosanicmo 0ii

BaxknuBum € ¥ Toi (pakT, MO aAMIHICTPATUBHUN aKT 3aBXK/IU MA€ 30BHINTHIO
CTIPSIMOBAHICTh, TOOTO BiH CTOCYETHCST 0CiO, OpraHisalliitHO He TIOB sI3aHX 3 a/Mi-
HICTPAaTUBHUM OPraHOM, SKUi Horo BUAaB. AjjpecaToM 11bOT0 BUY aKTa 3aBKAU
€ npuBatHa ocoba. «BunajgkoBa 30BHIIIHS i 1e He KBaJXi(iKye pilleHHs sK
A[IMIHICTPATUBHUN aKT — HeoOXiHa came (hiHaTbHA CIPSIMOBAHICTD PIllIEHHS Ha
30BHINIHIO [if0. AJIMiHICTPAaTUBHUI OPTaH MOBUHEH MaTHU YiTKUU HaMip MO0
BUHUKHEHHS 30BHINIHbOI /ii» [30, c. 209].

PimeHsst aaMiHiCTPaTHBHOTO OpTaHy, MO CTOCYIOTHCS HOTO CIy:KOO0BIB ab0
opranisaiiii (hyHKITIOHYBaHHSI OpraHy, He € aJIMiHICTPAaTUBHUMU aKTaMu. Bonu
BBAKAIOTHCS CAYHCOOBUMU PO3NOPAONCEHHAMU. 3a TOTIOMOTOI0 CIY;KOOBUX PO3-
MOPSIKEHDb MOJKe 3/iICHIOBATICh OOMIiH 1H(MOPMAIE MiXK afMiHICTPaTHBHIMM
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OpraHaMM, a TaKOK KePiBHUIITBO HUMU 3 OOKY BHIIUX 3a i€papXiuHUM CTaHOBH-
I[eM OPraHiB 4u MOCaZOBUX OCi0.

[ToTpi6GHO 3a3HAYNTH, 1O THOI CIIY’KOOBI PO3MOPSIIZKEHHS BCE K TaKU MOKYTh
MaTH 30BHIITHI HACJII/IKU, 1ITO TTePEeTBOPIOE iX HA aIMiHICTPAaTUBHUM aKT. AJIMiHi-
CTPATUBHUMM aKTaMu OyIyTh BBAKATUCS TaKi OPraHisamiiiii akTu, siki mo306as-
JIAIOTHh TIPUBATHUX OCI6 MOKIMBOCTI KOPUCTYBATUCS TaK 3BAHUMU ITyOIUHIMA
ycTaHOBaMM (HATIPUKJIA/, 3aKPUTTS MIKIJ, TATIYUX CAJIKIB, IBUHTAPIB TOIO). [1i
opraHizamiiiHi pineHHs 6e3MocepeHbO BIUIMBAIOTH HA OCHOBHI TIpaBa iHANBIIA,
TOMY MOKHA TOBOPUTH IIPO IX 30BHIIIHIN BIUIMB, TOOTO BU3HABATH IX a[MiHiCcTpa-
tuBHuMu aktamu [30, c. 53].

PirteHHsT aiMiHICTPATUBHOTO OpraHy Oyjie BBasKaTHUCSI 30BHINTHIM, TOOTO HaJe-
JKaTUMe 10 /IMIHICTPaTUBHUX aKTiB, 1 B TOMY BUIIQJIKY, IKIIO BOHO CIIPSIMOBaHe
Ha TyOIiYHOTO CIyKOOBISI, BUKIUKAIOYH JIJIsT HHOTO TIEBHI FOPUMYHI HACJIIKN
B YaCTWHI HOTO TPaBOBOTO CTATYCY SIK JAEPKABHOTO CIY;KOOBIST, OOMEKYIOUN
IPaBO Ha JIepKaBHY CIy:KOY. Y 1IbOMY pasi HaeThCst PO PillleHHs], TTOB’sI3aHi 3i
3BUIbHEHHSIM JIEPIKABHOTO CJIYXKOOBISI 3 TOCAIH; PO TPUTSITHEHHS 10 JAUCITH-
IUTIHAPHOI BiAMOBIAJIBHOCTI TOIIO. Y TaKUX CUTYAIlisIX Aep/KaBHUI CIyKOOBEIh
MAa€ pOBIJISIIATHCS He K eJIEMEHT CHCTeMHU CyO’eKTa myOJiuHOrO YIIpaBJIiHHS,
a K CaMOCTIMHMI cy6 €KT IIPAaBOBIHOCHH.

[ITon0 mbOro KOPUCHUM Ta IIKABUM € JOCB1J| €BPONEHCHKUX KpaiH, HAIIPU-
kuaz Jlarsii. Tak, AqminicTparuBHo-TiporiecyanbHuii Kogekce JlaTsii mepexbayae
BUHSTOK, 30KpeMa, I0A0 «0COOJMBO MiAIOPSAKOBAHUX yCTaHOBI 0cib», sKi
6iJIbllie 3a iHITMX MAfOTh MiAKOPSTUCS MTPaBUJIAM BHYTPIITHBOTO PO3IOPSIIAKY Ta
ciyx60BuM BkasiBkam. Bepxosuuii Cyx JlaTsii BUsHaB 0COOJMBO IIiJIErIUMU
yCTaHOBI 0coOaMu: YNHOBHUKIB, BiiCbKOBOCIYKOOBIIIB, CY//IiB, IKOJSPIB Ta
CTY/IEHTIB, KOPUCTYBayiB TPOMAJICBKUX YCTaHOB (HANIPUKIIA, My3eiB, OibioTek,
GaceitniB TOMIO), 0Cib, TTepeaHNX Ha MPUMYCOBE JIKYBAHHS, Y 3aCY/KEHUX.
B AnminicTpaTuBHO-TIpOIleCyaTbHOMY 3aKOHI JIaTBil 1110/10 BUIE€3ralaHol TpyIn
oci6 3a3HayYeHo, MO aJMIHICTPATUBHUIT aKT — II€ TAaKOK PIilll€HHS PO BCTAHOB-
JIEHHSI, 3MiHY, TIPUIIMHEHHST IPABOBOTO CTATYCY TI0CA0BOI 0COOH, AUCIUTLTIHAPHE
HOKapaHHs1 TaKol 0coOM, a TaKOJK iHINE PIillleHHSsI, SIKIO BOHO CYTTEBO OOMEKYE
npasa JIOANHH, T0CAZ0BOI YM 0COOIMBO MiAMOPSIAKOBAHOI ycTaHoBi ocobu. Taki
pillleHHsT BBAXKAIOTHCS a/IMIHICTPATUBHUMU aKTaMU, OCKLJIIBKYA CYTTEBO 3a4iNaloTh
MPaBOBHUI CcTaTyC Ta MPaBOBi iHTepecH BiAmoBiaHux oci0. Ile o3navae, 1Mo BOHM
BILUTMBAIOTH HA BIIMOBIAHY 0cOOY He TiJIBKHU SIK HA CIIBPOOITHUKA YCTAaHOBH, a i
SIK Ha 0c00Y, TOOTO YMHATEH 30BHiNTHIi BuB [29, c. 51].

OT:xe, 1711 aAMIHICTPAaTUBHOTO aKTa XapaKTePHOIO € OHOYACHA HASIBHICTh TaKMX
O3HaK:
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1) € pimenusm;

2) mpuiiMa€eTbCA aIMIHICTPATUBHUM OPTaHOM;

3) cripstMOBaHMIT Ha 3aCTOCYBaHHs / peastisaliifo HopMu myOsigHoro (aamiHicTpa-
THUBHOTO) 11PaBa;

4) BUKJIMKAE OPUINYHI HACTIAKM Y BUTJISII BCTAHOBJICHHS TpaB 4u 000B’sI3KiB
JUI CBOTO ajipecata (peryiolouunii XapakTep);

5) Ma€e KOHKPETHO-THIUBIyaIbHUI XapaKTep;

6) XxapakTepu3y€eThCs 30BHINIHBOIO cripsaMoBanicTio aii [20, c. 269; 30, c. 48; 31;
32, c¢. 37-45].

Bucuosku

[TpoBeseHuii aHami3 CBiIYUTH PO HASIBHICTh CYTTEBUX JOKTPUHAJIBHUX MPOO-
JgieM y cdepi po3yMiHHSI CYTHOCTI Ta OCHOBHUX O3HAK Q/IMiHICTPATUBHOTO aKTa.
[TepeBaskHa OiMbBITCTh HASIBHUX HAYKOBUX JAOPOOOK CIIOBHEHA JIHIIE TOBEPXOBUM
BUBYEHHSIM IIi€i MPpoOIeMaTHKU. ABTOPU 9acTO TIPOJOBKYIOTH TIOCTYTOBYBATHCS
it (DOPMyJTIOBAaHHSI BIACHUX BHCHOBKIB POOOTAMU PASTHCHKUX BYEHUX, HAMa-
raloyuch «IPUCTOCYBATU» BITIOBI/IHI MTOJIOKEHHS /10 BUMOT YNHHOT'O 3aKOHO/1aB-
cTBa. Yce 11, SIK HACJI/IOK, TPU3BOINTD /10 BAHUKHEHHS HE3rPAOHUX TEOPETHYHUX
KOHCTPYKIIIH, SIK1 JIMIIIe 3aBaXKAIOTh MI3HAHHIO THCTUTYTY a/IMiHICTPATUBHOTO aKTa,
BUKJIMKAIOTh HEPO3YMIHHS Y MUCJISTYUX YUTAYiB Ta POPMYIOTD Y ITPAKTUKIB [yMKY,
110 HayKa He MOJKe JIaTH BiJIITOBIi/Ii Ha BUKJIWKK y cepi paBo3actocyBanus. Ha
JKaJlb, TAKMil TPEH]| CIIOCTEPIracThCs BiKe AOCUTh JaBHO, i BiH MOKe OyTH IIij-
TBEP/XKEHUH, 30KpeMa, Mali’ke TTOBHOIO Bi/ICYTHICTIO TTIOCUJIaHb Ha HAYKOBI Tpalli
y PillIeHHSIX YKPAIHCbKUX CY/IiB, HA IPOTUBATY, HAIIPUKJIAJ], HIMEI[bKUM, Jie IIUTY-
BaHHSI HAYKOBOI JIiTepaTypu 3yCTPIYAETHCS Malizke B KO KHOMY CYZIOBOMY PillleHH,
rocTanosyseHoMy Bulumu (deaepanbuumm) cyaamu [33, c. 312].

3BUUAITHO, T1e TTOB’I3aHO He 3aBKIW 3 HU3bKOIO SKICTIO HAYKOBUX Ipailb. ¥ Il
YaCTHHI, HAIIEBHO, OTPIOHO 3a3HAYMTH, 11O M caMi Cyyii He rOTOBi abo He JyKe
XOUYyTh BUTpauaTH 4Yac Ha BiAINIyKyBaHHS Ha CTOPiHKAaX HAyYKOBOI JiTepaTypu
JIOIATKOBUX apTyMeHTIB /1T OOTPYHTYBaHHSI BJIACHOI 1mo3uilil y crpasi. Oxpec-
JieHa 1pobJieMa, 6e3 CyMHIBY, € PI3HOBEKTOPHOIO i BUMara€ KOMILIEKCHOTO ITi/-
XO/Ty 10 11 BUPIIIIEHHS.

[ToBepTaiounch 0 mpeaMeTa 1€l craTTi, HOTPiOHO Iie pas3 HarOJOCUTH Ha TOMY,
0 O3HAKW AJMiHICTPATUBHOTO aKTa BUKOHYIOTh KOHCTUTYTUBHY POJIib, OTIO-
Maraiouu BUPIIIyBaTH Pi3HOMAHITHI SIK TEOPETUYHI, TaK 1 MPAKTUYIHI TTPOOTIEMU.
OsHaky a[MiHICTPATUBHOTO aKTa MalOTh YHiBepcaJIbHUI XapakTep, TOOTO He
3asiexkaTh (He IMOBMUHHI 3a/ieKaTH) BiJ HAIIOHAJBHUX OCOOJUBOCTEN MTPABOBOIO
peryJoBaHHS Ta ysBJEHb IIPO HbOTO.

3 orJIsgy Ha Ile YKPaiHChbKUM aBTOpaM CJIi/l HaJI3BUYAHHO BiINIOBIAIbHO CTaBU-
THUCS 10 (DOPMYJTIOBAHHS BJIACHUX BUCHOBKIB 111010 TUX KAaTETOPiii Ta MOJIOKEHb,

110 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2023. Bun. 162



Melnyk, R.S. Constitutive Features of Administrative Acts: Criticism and Analysis

SKI MalOTh 3araJbHOEBPOIENCHbKUN XapaKkTep. 3BUYAIHO, 11e He BUKJIOYAE
(opmyBanHsa yKpaiHcbKoi TpaBoBoi HoKTpuHuU! OpHAK BOHA Ma€ PO3BUBATU
€BPOTIENCHKI IOPUANYHI TPAHIIii, a He «KOMKATH» 1X 6e3 Oy/b-sIKUX TTOSICHEHD Ta
00rpyHTYBaHb. M1 abCOMIOTHO CBIZIOMO JIOIYCKAEMO, 10 i €BPOIENChKI KOJIern
MOKYTb TTOMUJIATUCS, TIPOTE /IJIsT PO3MOBU 3 HUMU Ta TIEPEKOHAHHS 1X y IIbOMY
YKpaiHCHKUM BUEHUM JIy’Ke 4acTO He BHCTaya€ apryMeHTiB, Xoua O MiHiMaJIbHUX.
Besanensiiitai TBepsKeHHsT 6e3 ypaxXyBaHHs peasiil paKTHKU MPaBO3acTOCY-
BaHHS — Ile, OUEBUIHO, HE IOPUNYHA HAyKa.

Osnaku aaMiHICTPATUBHOTO aKTa, siki Oysan chopmynboBani Buiile, 6€3yMOBHO,
MaioTh GYyTH JI0JATKOBO TepeBipeHi it BUBasKeHI YKPATHCHKOIO I0PUAMYHOIO TOK-
TPUHOIO Ta IIPAKTUKOIO, 1 MU CIIOZIBAEMOCS HA Te, 110 Hallla CTATTs JJOIIOMOKe
KoJieram y peaJisaillii 11bOTO 3aBJIaHHSI.
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Anoranis

Cmammio npucesueno noCmanosyi ma po3e’si3aniio npobaemu cniesionouwents ckiadia
BIIICLKOBUX KPUMIHALLHUX NPAGONOPYULCHb MA CKAAOY KoAabopauiiinoi disivrnocmi na
MUMUACOB0 OKYNOBANHUX Mepumopiax Ykpainu na miai 60ennoi azpecii 3 60Ky pociticokoi
pedepayii. Axkmyanvricms npodiemamury ybozo 00CHIOHEHHS NOLALAE 8 MOMY, W0 NICs
saxonaenns Kpumy @t wacmunu Joneupkoi ma Jlyeancvkoi obnacmei 3axonodaseup neoo-
HOPA3060 6HOCUB 3Miu 00 uunnozo Kpuminaiviozo xodexcy Yikpainu, wo npuseeno 0o
DISHOMAHIMHUX NO2ZIA0I6 HAYKOBUIE Ma NPABO3ACTNOCOSHUX opeaiie (noniuii, lepicasiozo
610po poscaidysans, Cuyocou besnexu Ykpaini, npokypamypu, cyoy mouo) na Kearigika-
ui1o distnw zpomadsn Yepainu, SKi 3a UMUiucs Ha MUMUACOB0 OKYNOBANUX MePUMOPIsX,
NPU UbOMY 8 0CSKUX BUNAOKAX YMUCHO suunsau Oif (0e30isiibHicmy) Ha WKoOY HAUiOHAIb-
Hum inmepecam. Memoio yici cmammi ¢ ananis npooieMHUX ACNeKmie Cnissionoulenms
Korabopayiiunoi JisivHocmi 3 GillCoKOGUMU KPUMIHALGHUMU NPAGONOPYUEHHAMU MA
DopMYIOBANIHI NPABUL BUDIULEHHS OKDEMUX NPOOIeM KeANIDIKayil, w0 UHUKAIOMb Npu
cnigsionouenii 6xasanux Oisiv. J[ocaioncenis rpyHmyemvcs Ha GUKOPUCMAHNT 3a2a1bHO-
HAYKOBUX, CREUIALLHO-I0PUOUMHUX A MINCOUCUUNITHAPHUX Memodie nisnanns. Ompumani
pesyomamit 0aomv 3mozy CMEepONHCYSamiL, U0 Koiabopayitina JisivHicmy, Ha GiIOMiNY 6i0
BIICHKOBUX KPUMIHATLHUX NPABONOPYULEHD, NOCA2AE NEePedyCiM HA 0CHOBU HAUIOHATLHOL
besnexu Ykpainu ma Ko GUUnsIemoCs 6 CYKYnHocmi 3 0epicagioio 3padow. Podosum
00’ €KMOM BIICLKOBUX KPUMIHAILHUX NPACONOPYULEHD SUCTMYNAIOMb CYCIIbHE 6I0HOCUNU
y chepi nopmanvroi dismvrnocmi 60ennoi opeanizauii Ykpainu, axa xoua i eidizpac 0ony
3 KIIOUOBUX POJICIL Y NIOMPUMAHHL Ha 610N06IOHOMY PieHi Gesnexi, mepumopianrviol uinic-
HOCMi Ma HeOOMOPKAHHOCTE 0ePHCAsU, ae He € MOMONCHOI0 Podosomy 06 'ckmy po3diny I
Ocobausoi wacmunu Kpuminanviozo xodexcy Yxpainu.

Kmouosi cioBa: kosabopaiiiiina AisibHICTD; JepskaBHa 3paja; BIHCbKOBI KpUMIiHANbHI
MIPaBONIOPYIIIEHHS; BOEHHA OpTaHi3allis, Jieraisaitis.

! CraTTIO MATOTOBJIEHO TA OHy6JIiKOBaHO 3a rpanToBoi miaTpuMKy HarionaapHoro dhoHAy 10CTiKeHb
Vkpainu B pamkax npoekty «KosmaGopallioHi3M Ha THMYacOBO OKYIIOBAaHMX TEPUTOPIsSX YKpaiHU:
npo6JieMK TIPABOBOI OI[IHKM, TapaHTYBaHH 11PaB 1 CBOOOJ JIIOAMHU Ta peiHTerpanii Tepuropiit» (1po-
ext Ne 2021.01/0106). IIpoext BuKOHyeTbcs Ha 6asi HallioHaJbHOIO IOPUAMYHOIO YHIBEPCHUTETY
imeni Apocrasa Myaporo.
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Abstract

The article is devoted to setting up and solving the problem of the ratio of the composition of
military criminal of fenses and the composition of collaborative activities in the temporarily
occupied territories of Ukraine against the background of military aggression by the Russian
Federation. The relevance of the issues of this scientific article is that after the seizure
of Crimea and parts of the Donetsk and Luhansk regions, the legislator repeatedly made
changes to the current Criminal Code of Ukraine, which led to various points of view of
scientists and law enforcement agencies (the police, the State Bureau of Investigation, the
Security Service of Ukraine, prosecutor’s office, court, etc.) to qualify the actions of citizens
of Ukraine who remained in the temporarily occupied territories, while in some cases they
intentionally committed actions (inaction) to the detriment of interests. The purpose of this
article is to analyze the problematic aspects of the correlation of collaborative activities
with military criminal offenses and to formulate rules for solving individual qualification
problems arising from the correlation of the specified acts. The research is based on the use
of general scientific, special legal and interdisciplinary methods of cognition. The obtained
results make it possible to assert that collaborative activity, unlike military criminal offenses,
encroaches, first of all, on the foundations of Ukraine’s national security and is sometimes
committed together with treason. The generic object of military criminal offenses is social
relations in the sphere of normal activity of the military organization of Ukraine, which,
although it plays one of the key roles in maintaining the appropriate level of security,
territorial integrity and inviolability of the state, is not identical to the generic object of
Section I of the Special Part of the Criminal Code of Ukraine.

Keywords: collaborative activity; treason; military criminal offenses; military
organization; legalization.
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Beryn

16 Gepesus 2022 p. mabpas unHHOCTI 3akoH Ykpaiuu <IIpo BHeceHHS 3MiH 10
JeSIKUX 3aKOHOZIaBUMX aKTiB (I110/I0 BCTAHOBJIEHHS KPUMiHAJbHOI BiJTIOBIIA/Th-
HOCTI 3a KoJlabopartiiftHy AisiIbHICTD)», SKUM KpuMiHaabHWI KOMeKe YKpainu
(mami — KK Ykpaian) 6ym0o pomnoBrerno cr. 111! «Komabopariifina aistibHiCT>
[1, c. 130]. Ile 3akoHOMABYE PillIEHHS CTAJIO BiIMOBII/IIO HA /le/lajli 3pOCTAI0YNIA
piBeHb 3JIOUMHHOI CIIBIIPAIli MiCII€BOTO HaceJeHHs YKpalHU 3 Mpe/iICTaBHUKAMU
OKYyTAIIHNUX BIiNICHK POCIiichKOI (heneparlii. 3BicHO, MosgBa IIi€l CTATTI JIUIIE
B 2022 p. He o3Hauae, 1m0 3 2014 p. i 70 1POTO Yacy Kosabopailii 3 BOPOroM He
icnyBasno. Bona oxommoBanacs inmumu crarrsamu KK Ykpainu, sokpema ct. 111
«/lep:xkaBHa 3paziar.

HeraruBauil BUMip MOHATTS <«KoJabopaillist> MOB’sI3aHMil TIepeayciM i3 J0CBi-
oM [Ipyroi cBitoBoi BiiiHU. [IpoTe 3apa3 BOHO BJKMBAETHCS [IJIST ONUCY IMEBHUX
(opwm criBIpalli MiXk HaceJIeHHSIM Ta OKYIIAaHTOM, HE3aJIe;KHO Bijl KpaiHM IXHBOTO
MOXO/KEHHS Ui TiepeBaskaiouoi moituanoi cucremu |2, c. 236]. Komabopaitio-
Hi3M 3yMOBJIEHUMII 30BHIIIHIM yTPy4aHHsM, repenbayac HasgBHICTb 36POHHOTO
KOH(MJIIKTY Ta B IIUPOKOMY 3HAUEHHI PO3YMIETHCS SIK YMUCHA CITIBIPAIls 3 OKY-
nantom [3, c¢. 120].

3BepHEeHHS JI0 ICTOPUYHUX JOCTiKeHb /[pyroi cBiTOBOI BiiiHM BKa3y€e Ha HEPI/IKO
MUPOKe TPAKTyBaHHS K0JaOOpaIlioHi3My, 0COOJIMBO B MeKaxX PajstHCHKOTO
pexxumy. He Tisibku Jitoin, siKi aKTUBHO TiATPUMYBAJIW HIMIIB, TTOTPAILISIN T/
Ii/103PY B HEJIOSJIBHOCTI, @ i MPAaKTUYHO BCi, XTO 3a3HaB HIMEI[bKOI IIpollaraH/iu
Ta MaB KOHTaKTU 3 HIMIIIMHU, SIK 1 PaJSTHChKI BilICbKOBOIIOJIOHEH], periaTpiiioBaHi
«ocrapbaiirepu» Ta BCi, XTO 3a/IMIIIaBCS Ha OKYyTIOBaHiil Tepuropii [4, c. 784]. Ve
Ha caMOMY MOYATKY BiliHU 3TijHO i3 cymHo3BicHuM nakazom M. Cramina Ne 270
Bix 16 ceprmast 1941 p. «IIpo Bumaakm 6osTy3TBa Ta 37a4i B TOJOH i 3aXOH
MIO/I0 TIPUTTMHEHHST TAKUX [[iil» TMPUIHCYBAIOCS OEPErTH MaTepiajibHy YacTHHY
K «3IHUII0 OKa, PO3CTPLIIOBATU HA MiCIli KOMAHMPIB Ta MOJITIPAIiIBHUKIB, IKi
i gac 6o 3puBaiOTh 3 cebe 3HAKM PO3PI3HEHHsS Ta AE3ePTUPYIOTH Y T abo
3MAI0THCS B TIOJIOH, BiIMOBIaIbHICTD BiiICHKOBOCTY:KOOBINB 3a 37124y B IIOJIOH
Y1 3aJTUIIEHHS] BOPOTY 30pOi, a TAKOK 3HUIYBATH yCiMa MOKJINBAME 3aco0aMu
THX, XTO 3aMiCTh OTIOPY BOPOTY BUPIIIWJIN 3[aTUCS B TIOJIOH [J, ¢. 401-402]. Cim'i
Bu3HayeHnX CTajliHuM /1e3epTUPIB Ta MOJOHEHUX TT/IJIATaIN apelnTy, K ciM'1 THX,
XTO TIOPYIIMB MIPUCATY Ta 3pagnB BaTbKiBINUHY, M030aBJISIIICS IEPKABHOI 0TIO-
Moru. BiiichKOBOIOJIOHEHUX 3arajioM BBayKasid HeJIostibHUME [6, ¢. 751], a moJion
i 1e3epTUPCTBO HiOW TIPUPIBHIOBAINC 0 3PAAHUI[BKOI CIIIBIIPAIli 3 BOPOTOM.

3 2014 p. 3HauHa YacTHWHA 3 THX, XTO IIIOB HA CITIBIPAIO 3 OKYMaHTOM, GyJIn
BilicbkOBOCTY:KO0BIsIMU. TaK, 3riZIHO 3 ONPUJIOJHEHUMU JAHUMHE, CTAHOM Ha
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26—27 motoro 2014 p. tisbku Ha Teputopii AP Kpum nepebysamu 20 315 Biii-
CHKOBOCJTYKOOBINB pisHUX 30poiiHuX (hopmyBanb (3a BuHsATKOM mtaty MHC
Ykpainn), 3 HUX 3a JOTUii-TpaBeHb 2014 p. Ha MaTepuKoOBY YKpaiHy MOBEpHY-
nocst e 6 010 (29,5 %) [7]. HeBukonatHst BilicbKOBOCIYKOOBIISIMU HaKa3y
PO 3MiHY JMCJIOKAIIil Ta MOoabIIa 1X B3AEMO/IiS 3 OKYIIAHTOM MOKYTb CBIUUTH,
3 OZIHOTO OOKY, TIPO TOPYIIEHHST BCTAHOBJIEHOTO MOPSIIKY HECEHHs BiliChKOBOI
carysk6u, a 3 THIIOrO — PO 3JOYMHHY CITBIIPAIO 3 BOPOTOM (y paMKax JepsKaB-
HOi 3paau, abo x micast 16 6epesrs 2023 p. — TakoXK y MesKax KoJgabopariiHol
mistabHOCTI). CyMiKHUMU 3 KoJabOpaIlioHi3MOM, SIK ITOKasaja iCTOpist, MOXKYTh
OyTH i BTpaTa MaiiHa, BiiCbKOBI TIOCI0BI KPUMiHAIbHI TPABOMOPYIIEHHS, 3/1a4a
B IIOJIOH Ta iH.

Hagenene akryajisdye mUTaHHS PO CIIBBiAHOIIEHHS KOJIab0PALiitHOI Aistib-
HocTi (30Kpema KBasiikoBaHOI, SIK gep:kaBHa 3paga g0 16 G6epesnst 2022 p.)
3 BIlICBKOBMMM KPUMiHAJBHUMU IIPaBONOPYIIeHHsIMI. ToMy MeTolo 1€l po6oTu
€: 1) anasi3 mpobIeMHIX acIeKTIiB CIiBBiIHOIIEHHS KOJIaOOPAIiitHOI AiI/IbHOCTI
3 TAKUMHU BIMICBKOBUMU KPUMIHAJBHUMU TIPABOIIOPYIIIEHHSIMHU, SIK: HEBUKOHAHHS
HaKaay, Ae3ePTUPCTBO, YXUJIEHHS Bif BilICHKOBOI CiIy:kKOM, yMUCHE 3HUIIEHHS
abo TIOIIKO/KEHHS BiHChKOBOTO MaiiHa, 31:a4a abo 3aJUIIeHHsT BOPOTOBI 3ac06iB
BeJIeHHs BillHU, caMOBiJIbHE 3a/IMIIeHHs 0110 6010 a00 BiAMOBa AisATH 30POEIO,
H0OPOBiJbHA 3/1aYa B TOJIOH 1 3JI0YMHHI il BiiCbKOBOCIYKOOBIIS, SIKUiT mepedy-
Ba€ B IOJIOHI, TOIIO Ta 2) (hopMYJIIOBAHHS TIPaBIJI BUPIIIEHHST OKPEMUX TIPOOJIEM
KBaiikarii, 110 BUHUKAIOTH ITPH CIiBBIIHOIIEHHI BKa3aHUX [IisTHb.

Orsisin nitepatypu

Cuig 3a3HAYUTH, IO Ha TPOOJAEMATUKY KPUMiHAJbHOI BiAMOBIZaabHOCTI 3a
BIlICHKOBI KPUMiHAJIbHI TIPABOMOPYIIEHHs 3BEPTAM yBary Hebarato HayKOBIIiB,
cepen vux B. K. Ipumniyxk [8], C. L. Isuyk [9], T. b. Hikonmaenko [10], M. 1. Ilanos
[11], M. C. Typkor [12; 13], M. 1. Xaspontok [14], 1O. B. Illanomuikos [15].
[Topsiz i3 3a3HaueHNME aBTOPAMU TUTAHHSIMHU KBasidikarii KosabopIiitHol 1isiib-
Hocri 1ikaswch €. ITucbmencekuii [16; 17], P. Mosuan [17], M. Py6aienko
i [. Adxosiok [1] Ta in.

Marepiaim Ta MeETOAU

3aB/laHHs JOCI/PKeHHS Ta 10To IPOrHO30BaHa MeTa IIPUITYCKAIOTh BUKOPUCTaHHS
aBTOpaMK HAYKOBOI CTAaTTi B IIpoleci poOOTH 3araIbHOBIJOMIX HAYKOBUX METO/IIB
Ta IiJXO/IB Ii3HAHHS, HA gKi CIUpa€eThes npaBosa Hayka [18, c. 142-143]. L
MeTou (TTiAX0/I ) HAYKOBOTO Ti3HAHHS YMOBHO, 3aJI€5KHO BiJl KpUTEPio Kaacudi-
Kallii, MOKJIUBO MOJIIJINTU HA 3aTraJbHOHAYKOBI, CIIEIiabHO-TTPABOBI Ta MIXKINUCITN-
mrinapii [19, c. 176—-179]. Ictopuunnii (ictopuko-tipaBoBuii) meton [20, ¢. 3—4;
21, ¢. 144—165] nae MOKJIUBICTH MPOCTEKYBATU B ICTOPUYHI PETPOCIIEKTUBI
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[22, c. 472—473] BUHUKHEHHST KPUMiHAJIBHO-TIPaBOBOI 3a00POHN Ha BUYMHEHHSI
mistab, axi unaanil KK Ykpainu kBanidikye gk Konabopaliiiny AisiibHICTH
[23, c. 88—89]. OnanyBanHs MOPiBHSAJIBHO-TTPABOBOTO (KOMIIAPATUBHOTO) METOTY
[24, c. 104] nae 3Mory HayKOBISIM Bi/IOKPDEMUTH 3arajbHi Ta Bi/IMIHHI PUCH CKJIaLy
«KosabopalliiiHa AisIbHICTh> Ta CYMIKHMX CKJIAAiB KPUMIHAJBHUX IIPABONOPY-
IIeHb IIPOTU OCHOB HAIIOHAJIbHOI OGE3IEeKH JIepP/KaBy Ta BiiiCbKOBUX KPUMiHAJIbHUX
[IPaBOTIOPYIIEHb. 3a JA0MOMOTOI0 (POPMATBLHO-JIOTIYHOTO (JIOTMATUYHOTO) METO/LY
icHy€ MOKJIMBICTh BU3HAYEHHS Bi/TIOBIIHOCTI MOOYZIOBY CKJIALy <KoJjabopartiiiHa
MUSJIBHICTh» TTPaBUJIaM 3aKOHO/IaBUOi TexHiku. KareropiasbHuii amapar aiajek-
TUKU TIPU BUKOPUCTAHHI JialeKTHYHOTO MeTony (dinocodcebkoro piBHs [25, c. 76;
26, c¢. 71] n1ae MOKJIUBICTD OCTITHUKAM JIOCTIIATH PO3BUTOK KOJIAOOPAIliOHI3MY
SK COIIaJIbHOTO SBHUIIA Ta Or0 B3aEMO3B’SI3KM 3 IHITUMU SBUIAMU COIIAJbHOI
niicHocTi. CTaTUCTUYHUN METO/] TOPS/l 13 METOJIOM CUCTEMHOTO aHaJli3y /A€
3MOTY Ha ITi/ICTaBi 3BITiB CY/I0BOI Ta MTPAaBOOXOPOHHOI MPAKTUKH MPOaHaTi3yBaTh
BI/ITIOBiZIHY KPUMiHAJILHO-TIPABOBY HOPMY B CYKYITHOCTi BCiX ii 000B’sI3KOBHUX
cKkIanoBuX K y cucrtemi Ocobmusoi yactuan KK Ykpainu, Tak i B crcteMi BChOTo
YIHHOTO KPUMiHAJIbHOTO 3aKOHOMABCTBA |27, c. 142—158].

Pe3yibrati Ta 0GroBOpPEHHs
Ienesa npoonemu

Komaboparist (Bix ¢p. collaboration) — cmiBmparist, cmiBpoOiTHUIITBO, CITiJIbHA
NSATbHICTD — MOKe PO3TJISAATUCS 3 JBOX B3aEMHO MPOTHUJIEKHUX TOUOK 30Dy
(HampsMiB) SIK Y TTO3UTUBHOMY BUMIpi, TaK 1 B HeraTMBHOMY. AKIIO MoBa e
PO CIIBIpAIlio ABOX (HEBU3HAUYEHOI KiJIBKOCTI) Jiozeli (opranisaiii, jgep:kaB
TOIIO0), 00'€IHAHHS iX IHTEJEKTyaJbHUX, MAaTePialbHUX Ta IHIINX PECYPCIB st
CTBOPEHHST HOBOTO TMPOJYKTY 3 METOI0 MOKPAIeHHsI YMOB iCHYBAaHHS JIIOJCTBA,
Kosabopailiss — HeoOXiAHMIA, a IHKOIM I 000B SI3KOBUII TIO3UTUBHUIL TIPOILEC.
3 iHII0T0 OOKY, CIIBIIPAIlS 3 BOPOIOM, SIKa CIIPSIMOBaHA Ha CIIPUYUHEHHS KON
CBOI CHIJIBHOTI (ZiepskaBi), 3/laBHA PO3IJISAIANACH SIK 3PAJHUIITBO 1, BiJIIIOBITHO,
JIy>Ke CyBOPO KapaJjacsl y BCi yacu Ta 3a Bcix cycniibHux gopmaitiit. KK Ykpainu
110 HabpaHHs YMHHOCTI 3aKOHOM YKpainu «IIpo BHeCeHHs 3MiH 10 JAeSIKUX 3aKO-
HO/IAaBYMX aKTIB YKpalHU II0JI0 BCTAHOBJICHHS KPUMIHAJIBHOI Bi[IIOBIIaJIbHOCTI
3a komabopartiiiny mistibHicTh> Bix 03.03.2022 p. Ne 2108-1X [28] misurbHicTb
BIICbKOBOCIYKOOBIIB Ta 0cib, siki Oy HOPIBHSIHI 10 HUX 3a CBOIM TIPABOBUM
CTaTyCcoOM, PO3TJISIAAaB K BiliCbKOBI KPUMiHAJIbHI ITPABOMOPYIIECHHS, 1O mepeada-
yeni B posaim XIX BiamosigHoro 3akony [29, c. 248—256]. ChoromeHHst 3MyIIye
3aMUCJIUTHUCS, K KBaJihikyBaTh il BiliCbKOBOCIY:KOOBIIIB, SIKi MOYMHAIOUN
3 06 kBiTHs 2014 p. cBOiMU aissMu cnipusian okymnaitii Kpumy, yactun [lone-
1pKoi Ta JIyrancbkol objacreil, — K BiiCbKOBI KPUMIiHAJIbHI IIPABOIOPYIIEHHS
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Y¥ TIPABOIOPYIIEHHsI TIPOTH OCHOB HaIliOHAIbHOI Ge3rmekn Ykpainu. /lomomora
JlepsKaBi-arpecopy B 11 OKyNaIiiiHii AigJbHOCTI ILJISIXOM HEBUKOHAHHSI HaKa3y
KOMaH/[pa, HEIIOKOPHU, Ae3ePTUPCTBA, 3/a4i ab0o 3aJullIeHHs BOPOroBi 3ac0o0iB
BeJIeHHsT BiliHU, 10OPOBIIBHOI 3/1aui B MMOJIOH Ta i1HIINX BIHCHKOBUX KPHMiHAJIh-
HUX [IPABOIIOPYILEHb — SIK Iie KBalidikyBaTu, SK Kogabopaliiiny AisibHiCTb a60
Jlep;KaBHY 3pajly 4u BiMiICbKOBE KpUMiHAJbHE TPABOMOPYIICHHS, Y, MOXKe, 32
CYKYIHICTIO KPUMIHAJIBHUX TIPABOIIOPYIIIEHbD ?

Huckyciuni numanns

[Ticast mouatky BilicbkoBoi arpecii [30] 3 60Ky pocii Ta TUMYacoBOI OKymAariii
Kpumy, yactunn [lonerpkoi ta Jlyrancbkux objacteil pisko 3pocjia KiJbKiCTh
BifIChKOBMX KPHUMIHAJIBHUX IIPABOIOPYINEHD, 110 OyJM OB si3aHi 3 BiZIMOBOIO
BUKOHATH HAaKa3u KOMaH/INPA, HEIIOKOPOIO, CAMOBIJIbHUM 3aJIMIIEHHSIM YaCTUHU
abo MicIst caryskOH, 1€3ePTUPCTBOM, SIKE CYIPOBOJIKYBAJIOCS TIEPEX0/0M Ha Oik
Bopora, Too. Tak, 3a mepiog 3 01.01.2014 o 31.12.2015 p., 3rigHO 3 JaHUMHI
€MHOTO JIEPKABHOTO PEECTPY CYIOBUX PillleHb, CYTTEBO 301IbINTNIACS KiJIBKICTh
00BUHYBaIbHUX BUPOKiB 3a Takumu ctaTtssmu KK Ykpainu: cr. 402 «Hemnokopay;
ct. 403 «HeBukonanns Hakazy»; cr. 409 «YxuieHHs Bij BiiCbKOBOI CIIy:KOM
LJIIXOM CaMOKaJIueHHs a00 IHIUM cr1ocobom»; cT. 429 «CaMoBiibHe 3a1uIeHHs
noJist 6010 abo BigMOBa JisiTi 30pPOE0> Ta iH.

CraTtucTuyHi AaHi 1040 HeloBepHeHHs BiliCbKOBOCIYKOOBIIB 13 THMYacOBO
OKYIIOBAaHUX TePUTOPill i aHi €MUHOTO JIeP:KaBHOTO PEECTPY CYZIOBUX PillleHb Ta
€IMHOTO peecTpy A0CYI0BUX PO3CJIiyBaHb CBiYATh PO Te, 110 Y 3aKOHO/IABIIS
Ta MMPaBO3aCTOCOBHUKA B 0COOI OPraHiB 0CY0BOTO PO3CJIiLyBaHHsI, TPOKYPATyPH
Ta CyZly HEMa€ €JIMHOI TOYKM 30py 100 KBasmidikallii [issHb BiliCbKOBOCTY:K-
GOBILIB, SIKi MOPYIIUJIM MTPHUCSATY, BIAMOBUJINCS 3aXUIaTH BaThKiBIIMHY Ta 1epe-
M Ha crysk0y BOpPOTY, 00 YMHCHO BiZIMOBHJINCSI BAKOHYBATH CBOI CJIyKOO0BI
00608’s3ku. 11i pakTy 3HANIILIN CBOE MiATBEPIKEHHS i Y YMCAEHHUX yOIiKaIlisx
enekTponHux Megia [31-36]. [list mpaBuIbHOI, HAYyKOBO OOTPYHTOBAHOI MO3MIII]
0710 3a3HAYEHUX MMUTAHb CJIi/l 3BEPHYTU yBary Ha XapaKTePUCTUKY CKJAJIiB 3ra-
JIAHUX BUIIlE KPUMIHAJBHUX IIPABONOPYIIEHb.

[ToyaTok MOBHOMACIITAOHOTO BTOPTHEHHSI HAa TEPUTOPi0 YKpaiHu 3 6GOKy 36poii-
Hux cus pd Ta ii carenitiB (24 miororo 2022 p.) [37, c. 1-16] xapakrepu-
3yBaBCsl 1e OiIBINOI0 KiJBKICTIO BIKPUTUX KPUMiHAJbHUX TTPOBAKEHDb 32
crartamu posn. XIX KK Ykpainu «Kpuminaabhi npaBomopyieHHs npoTu
BCTAHOBJIEHOTO TOPSIIKY HECEHHsI BIHCHKOBOI CIy:KOM (BifiCbKOBI KpUMiHAIbHI
MIPABOTIOPYIIIEHHS ».

dx Bizomo, kpurepiem noginy Ocobmusoi yactunn KK Ykpainu Ha posmpian
€ ponoBuil 06’ext. KBamidikaiis KpuMiHAJIbHUX MPABOMOPYIIEHDb 32 POJOBUM
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00’€KTOM Jla€ MOJKJIMBICTH YCTAaHOBUTH BiJIOBiAHY c(hepy CYCIHIJIBHOIO KUTTS,
B sKill (hOpMYIOThCS i (PYHKIIOHYIOTh TIEBHI CYCITIbHI BiIHOCHHM SIK 00'€KT KpH-
MiHaJbHO-TIPaBOBOI oxoponu. OcTaHHE Jla€ MiJCTaBU PO3MEKOBYBATH CYMIiKHI
KPUMIiHAJIbHI TPABONIOPYIIEHHS, BIZIOKPEMJIIOBATH 1X BiJI IHINMNUX IIPABOMOPYIIIECHD,
BUXOJSIYN caMe 3 O3HAaK POAOBOro 00’€KTa KPUMIiHAJIBHOTO TIPABOTIOPYIIEHHS
[38, c. 69—-85]. PomoBruM 00’€KTOM KpUMiHATBHUX ITPABOMOPYIIIEHb IPOTH OCHOB
HaI[iOHAIbHOI Oe3MeKN BUCTYHAIOTh CYCIiJIbHI BIIHOCUHH, SIKi 3a0€31eYyIOTh
nepskaBHY Oe31eKy, KOHCTUTYIIAHUHT J1ajl, CyBEPEHITET, TEPUTOPIATbHY IiTiCHICTD,
HEJOTOPKAHHICTh Ta 0O0POHO3AATHICTh YKpaiHu, TOOTO CyCITiIbHI BIIHOCHHH, IO
3a0e31euyioTh caMe iCHyBaHHSI YKpPaiHM sIK CyBEPEHHOI, He3a/eKHOI, IeMOKpa-
TUYHOI, cOmianbHOI i paBoBoi mep:kasu [39, c. 7]. Harionampra Oesmeka — 1e
nepejycimM 3arajJibHOHayKoOBa KaTeropid. BilicbKOBI KpuUMiHaJ/IbHI ITPaBOIOPY-
IIEHHS MTOCATAI0Th HA MEHII 3HAUYIIi CYCHiJIbHI BIIHOCUHU — HOPMAJIbHY [lislJIb-
HicTh BoeHHOI opranizaitii Ykpaiuu [40, c. 105-106], sika Bukonye crerudivmi
3aBJlaHHsI, 30KpeMa II[0/[0 3aXUCTY HalliOHAJbHOI Oesneku aeps:kaBu. [Ipore amict
[IUX CYCHIJIbHUX BIIHOCUH JIUIIIE CEKTOPATbHO TOPKAETHCS OCHOB HAIIOHAJIBHOL
6e31eKn y BUMIpi MOPSIAKY IPOXO/KEeHHsT (HeCeHHs1) BIChKOBOI CyskOu crie-
miaTbHUMK cy0’eKTaMu, siKi 3Hainum cBoe 3akpimients B cr. 401 KK Ykpa-
iHu. 3 OIJIsIy Ha 1€ TIKO/A, siKa Ge3MoCepelHbO CIPUYNHSIETHCS BifICbKOBUMU
KPUMIHAJIbHUMU TTPABOIOPYIIEHHSIMU, OTIOCEPEeIKOBAaHO MOXKe BILIMBATU M Ha
HaIioHATbHY Ge3MeKy JepsKaBu, Xoua Cy0'€KTH BiiiCbKOBUX KPUMIHATBHUX TIpa-
BOIIOPYIIEHb Yy CBOIil OiIBIIOCTI He MAIOTh 1€ Ha METi.

Komna6opaitiiina AistIbHICTh — OKpeMuii B/ KPUMIHAJbHOIO IIPABOMNOPYIIEHHS,
KWW X04ua U 3a JAESTKUMU 30BHINTHIMU O3HAKAMM CXOXKUM 13 BiITOBITHUMU CKJIa-
JIaMU BilICbKOBUX KPUMIiHAJBHUX [TPABONOPYIIIEHb (HAMPHUKIIa, 31a4a abo 3au-
IIeHHsT BOPOTOBi 3aco06iB BemerHs Biitan (cT. 427 KK Ykpainn), moxiona 10 4. 4
cr. 111" KK Ykpaiuu — nepedaua mamepianivhux pecypcie He3axonnum sopotnum
YU BOEHI308ANHUM (POPMYBAHHAM, CMBOPEHUM HA MUMUACOB0 OKYNOBAHII MePUMO-
pii, ma/abo 36potinum YU BOEHIZ06AHUM (DOPMYBAHHAM Oepicasu-azpecopa, ma,/
abo nposaodcenns 20cn00apcvKoi JisivHOCM Y 63a€MO0IL 3 0epICcaBOI0-azpPecopom,
HE3aKOHHUMU OP2AHAMU 6]1A0U, CMEOPEHUMI HA MUMUACOB0 OKYNOBAHII mepumopii,
Y MOMY UUCTL OKYNAUILHOI0 AOMIHICMpPauielo 0epicasu-azpecopa), aie B IbOMY
BUNAJIKY IPUCYTHSI KOHKYPEHIIisl 3arajbHOI Ta CIielialbHOl HOPMU, B SIKil CKJIA/]
BilICbKOBOTO KPMMIiHAJBHOTO IIPABONIOPYIIECHHS € CIIeIiaJIbHUM CKJIAJ0M. Takuii
BUCHOBOK MOKJINBO 3POOUTH, 3BaKAl0UM Ha MPEAMET KPUMiHATBHOTO TPABOIIO-
pYIIIeHHS, — 3aKOHO/IaBellb KpUMiHa/Ii3yBaB (MaeThesa Ha yBasi cT. 427 KK Ykpa-
iHM) mepegady BOPOTOBI He OyAb-AKMX MaTepiaJbHUX Pecypcis, a jmiie 3aco0iB
BejieHHsT BiiiHM (30posi, BilickkoBa TexHika Too). KpiMm Toro, skimo cyb’ekrom
KOJTabopariiHoil AisIbHOCTI € JIMIe TPOMAIIHUH YKpainu (3araabHuil cyl ekr,

122 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2023. Bun. 162



Kharytonov, S.0. Relationship Between Collaborative Activities and Military Criminal Offenses

Xo4a U i3 0JaTKOBOIO O3HAKOI0 — TPpOMaAsIHCTBO), po3a. XIX KK Ykpainu
XapaKTePU3YEThCA CHEliaJbHUM Cy0’€KTOM, KWl 3rigHo i3 3akoHOM YKpainu
«ITpo BilicbkOBUIT 000B’SI30K Ta BICHKOBY CJIY:KOY» He 3aBKIM € IPOMaSTHUHOM
Ykpainu [41, c¢. 32-38].

Kpim TOro, morpibHO HArOJIOCHTH, IO JisSIHHS BilICHKOBOCIYKOOBIB YKpalHu,
AKl BUNHUJIM Ha TMMYACcOBO OKYIOBAHUX TEPUTOPISAX BIMICHbKOBI KPUMIHAJIbHI
PAaBOMOPYIIEHHS, 1[0 BUCTYTAJN CIIOCOOOM OTIOMOTH BOPOTOBi ab0 Tics
BUMHEHHS IIMX IPaBOIOPYIIEHb BiChKOBOCIYKOOBII YKpaiHu Tepeinum Ha
6ik Bopora, noTpebyioTh KBasidikallii 3a CyKyIHICTIO KPUMiHAJIBHUX IIPABOIIO-
pylieHb — BiJINIOBi/IHE BiliCbKOBE KPUMiHAJbHE MPABOMOPYIIECHHS Ta Jep:KaBHA
3paga (cr. 111 KK Ykpaiun). [cHyoTh BUmajgku, KOJM BUMHEHHS BiliCBKOBOTO
KPUMIHAJIBHOTO TpaBoropylieHHs (i e He Pi/IKiCTb) BUCTYIAE B MOJATBIIOMY
3acoboM Jierastizallii MaTepiaJbHUX aKTUBIB (TPOIIEll, PyXOMOro Ta HEPYXOMOIO
MaiiHa), 300y THX 3I0YMHHNAM TJISTXOM TTijl 9ac MPOXO/KEHHST BIICHKOBOT CITys:KOM
Ta 3a JI0IIOMOTOIO BJIACTHBOCTEN CBOET Ocan ab0 MOKIMBOCTI BUKOPUCTOBYBATH
OpraHizaIliitHo-PO3NOPSIIYl UM aAMiHICTPATHBHO-TOCIIOAAPCHKI 0O60B SI3KM. Y 1IUX
BUIIAJKaX BilichKoBa cyxk060Ba ocoba Moxke mijysraT Kajidikallii He iuIie 3a
KpUMiHaJIbHI PABOMOPYIIEHHST MPOTH OCHOB HaIliOHAJbHOI Ge3lekn YKpainu
Ta BIIIChKOBI KpUMiHAJIbHI MIPABOTIOPYIIIEHHS, a 1 3a Jieraiisailiio (BiIMUBaHHS)
MaifHa, ofiep:KaHoro 3J04MHHUM 1igxoM (ct. 209 KK Ykpainn).

Bucuosku

Kosa6opariiiiHa AisiIbHICTh Ta BiiiCbKOBI KpUMiHAIbHI IPABOIOPYIIEHHS € CaMO-
CTIHHUMM CKJTaJlaMU KPUMiHAJBHUX TIPABOMIOPYIIEHD, SIKi TIOTPEOYIOTh KBaTi(i-
Karii 3a BianoBigHuMu crartamu KK Ykpainu. [ng npaBusibHOl KBamidikarrii
BUMHEHOTO JIISTHHA CJIiJl PeTeJbHO MPoaHali3yBaTh BCi HOTO O3HAKU IIiJ[ KyTOM
000B’SI3KOBMX O3HAK CKJIAAy BiIMOBIIHOIO KPUMIHAJBHOTO TIPABOIIOPYIICHHS.
IneTbes po XapakTep JisHHs, peaabHy abo MOTEHIHITHY ITKOJLY, IO € HACIIAKOM
NigHHS (He3aJIeKHO BiJl KOHCTPYKITI CKIaJy KPUMIHAIBHOTO TTPABOTIOPYIIEHHS )
To1o. Came 3MicT (XapaKTepuCTHKa) HACJIIKIB Aaf0Th MOKJIUBICTD BUSHAYNTHUCD,
dKI caMe CYCIHiJIbHI BIIHOCUHHU, 110 OXOPOHSIOTHCS KPUMIHAJBHUM 3aKOHOM,
3a3HaJM KPUMIHATbHO MPOTUIIPABHOTO BILTUBY. B mopambiioMmy 1ie BIJIMHE Ha
BHU3HAYEHHs 00'€KTa KPUMIHAJIBHOTO TIPABOMOPYIIEHHS i 3aJe;KHO Bijl XapakTe-
puctukn 00’ekta (06’€KTIB), CIIMpalOunch Ha BU/ cyd'ekTa Ta (hopMy HOTO BUHH,
MIPAaBOOXOPOHHI OPraHu Ta Cy/I, KepyIounch IpaBuIaMu KBasridikallii ouHUIHOTO
KPUMIiHATBHOTO MTPABOTIOPYIIEHHS, MHOKMHHOCTI KPUMiHAJIBHUX TTPABOTIOPYIIIEHb,
KOHKYPEHIIil KpUMiHAJIbHO-TIPABOBUX HOPM TOIIIO, CIIPOMOSKHI 3pOOUTH BUCHOBOK
MIOZI0 3ACTOCYBAHHS HOPM KPUMIHATBHOTO 3aKOHY. HakommumBIm MacuB 4WH-
HUX OOBMHYBaJbHUX BUPOKIB, KacalliliHa iHCTAHI[is TOBUHHA BUPOOUTH E€IUHY
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MIPABOBY MO3UILIO MO0 PO3MEKYBAHHS KOJTaOOPAIiiHOI MisSJIBHOCTI, 1epsKaBHOI
3pajiv Ta BiIChKOBUX KPUMIHATBHUX ITPABOTIOPYIIEHb.

IHoasxku

CrarTio MATOTOBJIEHO Ta OMyOIIKOBaHO 3a TPAHTOBOI MmiATprMKK HarionaabHOro
dony mocipKeHb YKpainu B paMKax Hpoekty «KomabopallioHiaMm Ha THMYacOBO
OKYMOBAaHUX TEPUTOPIsIX YKpaiHu: mpoOeMu MPaBOBOI OIIHKH, rapaHTyBaHHS
mpas i ¢cBOOO JIOAMHK Ta peiHTerpaiii Tepuropiii» (mpoext Ne 2021.01/0106).
[TpoekT BUKOHY€EThCsS Ha Gasi HalioHaaIbHOTO I0PUAMYHOTO YHIBEPCUTETY iMeHi
SIpociaBa Myaporo. 3MicT, BUCBIT/IeHi#T y 11iii cTaTTi, MOKe He 30iraThcs 3 TOTJIs-
namu HamionampHoro GoHmy mociKeHb YKpaiHu.

Choucok BUKOPHUCTAHUX /I7KEPET

[1] Axosiok I, Py6amenko M., [Ilyabxerko H. KonaGopauiiina gisipricts (cr. 111-1 KK):
3araJibHUN OrJisi Ta Jesiki 3akoHozaBui Hemosiku. Jeoxynauis. FOpuduunuii ¢pponm :
Matepiaaun MixHap. exciiepTHoro kpyriaoro croiy (m. Kuis, 18 6epes. 2022 p.). Kuis,
2022. C. 130—134. https://doi.org/1010.31617 /k knute.2022-03-18.

[2] Bohler, Jochen and Miynarczyk J. Collaboration and Resistance in Wartime Poland
(1939-1945) — A Case for Differentiated Occupation Studies. Journal of Modern
European History. 2018. Vol. 16, issue 2. P. 225-246. https://doi.org/10.17104/1611-
8944-2018-2-2.

[3] PyGamenko M. A. KpuminanbHa BiAIOBIZaJbHICTh 3a KOJIAOOPALIOHI3M: TePHUCTHM
HUJISX BeTanoBJseHHs. JJeokynayis. FOpuduunuil ¢pponm : marepiamum MixHap. ekcrept-
Horo kpyrJoro croay (M. Kuis, 18 6epes. 2022 p.). Kuis, 2022. C. 120—124. https://
doi.org/10.31617 /k.knute.2022-03-18.

[4] Penter T. Collaboration on Trial: New Source Material on Soviet Postwar Trials
against Collaborators. Slavic Review. 2005. Vol. 64, issue 4. P. 782—-790. https://doi.
org,/10.2307 /3649913.

[5] Kyuep B. Pemnpecii y UepBoniii apmii: crasninchka Hayka rnepemaratit. Hayxosi 3anucku
TIncmumymy noximuunux i emnonayionanviux docuioxcensy im. I. @. Kypaca HAH Yxpa-
inu. 2010. Bum. 4. C. 397—417. URL: http://nbuv.gov.ua/UJRN/Nzipiend 2010 4 29
(c. 401-402) (nara 3Bepuennst: 24.07.2023).

[6] Jones Jeffrey W. Every Family Has Its Freak: Perceptions of Collaboration in Occupied
Soviet Russia, 1943—1948. Slavic Review. 2005. Vol. 64, issue 4. P. 747-770. https://
doi.org/10.2307 /3649911.

[7] Marioc onpuIOIHUB KiTbKICTh YKPAIHCHKUX BilICBKOBUX, $Ki 3aJHUITUIUCS B
okynoBarnomy Kpumy. TCH. URL: https://tsn.ua/ukrayina/matios-oprilyudniv-kilkist-
ukrayinskih-viyskovih-yaki-zalishilisya-v-okupovanomu-krimu-585526.html (nara
3BepHenHs: 24.07.2023).

[8] TIpumyk B. K., Cenbko M. M. KpuminajibHa BiJIIOBiIa/IbHICTh 32 CaMOBiJIbHE 3aJIU-
IIEeHHs BIHCHKOBOI YacTHHU abo Miciist cary»k0u : MoHorpadist. JIbBiB : JIbBIB. JepsK. YH-T
BHYyTp. crpas, 2007. 308 c.

[9] Hsauyk C. I. IOpunnyna npuposa BUKOHAHHS HAKa3y: KPUMiHAJIBLHO-TIPABOBA OIlIHKA
JisTHHST 0cOoOM, 1[0 BUKOHAJAa MPOTUIPABHUN Haka3 : aBTOped. AWC. .. KaHI. DU
Hayk : 12.00.08 / Kwuis. namt. ya-t im. T. [lleBuenka. Kuis, 2000. 17 c.

124 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2023. Bun. 162



Kharytonov, S.0. Relationship Between Collaborative Activities and Military Criminal Offenses

[10] Hikomaenko T. B. Teopernko-mpaBoBi 3acajiv TpU3HAYEHHS Ta BUKOHAHHS CIEIialbHUX
[OKapanb I0A0 BIiCbKOBOCTYKO0BLIB: MoHOrpadis. 2-re BU., 1o1oB. Xapkis : [Ipaso,
2019. 560 c.

[11] 3104YMHM IPOTH BCTAHOBJIEHOTO TIOPSIAKY HECEHHsT BIHCHKOBOI carysk6u (BiliChKOBI 3710~
yiHM) : HaBY. mocib. / 3a pem. M. 1. TTanosa. Xapkis : ITpaso, 2011. 184 c.

[12] Turkot M. Ensuring the Rights of the Witness During Interrogation in the Area of
Anti-terrorism Operation (Operation of United Forces). Eurypska Veda: European
Science Scientific_Journal. Podhdjska. 2018. Ne 5. P. 76—83.

[13] Kolb O., Huzela M., Turkot M., Vasyliuk 1. The Victimity of Subjects of Criminal
Processes and the Prevention of Criminal Offenses against Them. Noovum Jus. 2023.
Vol. 17. No. 1. P. 13-31. https://doi.org/10.14718 /NovumJus.2023.17.1.1.

[14] Xaspomtok M. I. BificbkoBi 3moumnu : maBy. moci6. Kuis : Ykpaincbka axamemist
BHyTpimmHixX crpas, 1995. 156 c.

[15] IManomuikos 0. B. lono gesaxux o6’ eKTUBHUX 03HAK Hermokopu (cT. 402 KpuMiHaib-
HOTO KoJIeKey YKpaiun). Hayxosuil sicnux Yiczopo0dcvkozo Hauionaiviozo yHisepcumemy.
2019. Bum. 59, 1. 2. C. 105-108.

[16] Tucemenchruii €. KosabopallioHiam y cydacHiii Ykpaiti sk KpUMiHAJIbHO-TPABOBA
npobaema. ITpaso Yepainu. 2020. Bun. 12. C. 116-128.

[17] Tucomencokuii €., Mosuan P. Izgeomoriuauii ta KyJIbTypHO-OCBITHIN KoJabopario-
HIi3M: OKpeMi TIpobJieMH TIyMadeHHsl Ta BIOCKOHAJEHHS 3aKoHojaBcTBa. Hayxosuil
gicnux /[ninponemposcvrozo depacasnozo yrieepcumemy euympiwmix cnpas. 2022. No 2.
C. 9-12. https://doi.org/10.31733/2078-3566-2022-2-8-16.

[18] Fontes Historiae Juris Gentium. Sources Relating to the History of the Law of Nations.
Vol. 1 (1380 B.C. — 1493) / Ed. by W.G. Greve. Berlin ; New York : Walter de Gruyter,
1995. P. 142—-143.

[19] Shepitko V. Y., Olkhovsky V. O., Shepitko M. V. The process of scientific knowledge
integration in crime prevention and trends of medical criminalistics development in
Ukraine in XIX — early XX century. Wiadomosci lekarskie. 1960. No. 73(1). P. 176—
179.

[20] Mansoor P. R. Introduction: Hybrid Warfare in History. In Hybrid Warfare. Fighting
Complex Opponents from the Ancient World to the Present. W. Murray and P. R. Mansoor.
Cambridge : Cambridge University Press, 2012. P. 3—4.

[21] Danilyan O. G., Dzeban A. P, Kalynovskyi Y. Y., Klenina K. The influence of historical
traditions on the formation of legal consciousness of the Ukrainian people. Revista
Notas Histyricas y Geograficas. 2021. Ne 26 (Enero-Junio). P. 144—165. URL: https://
dialnet.unirioja.es/servlet/articulo?codigo=8106751 (last accessed: 24.07.2023).

[22] Boot M. War Made New: Technology, Warfare, and the Course of History 1500 to
Today. New York, 2006. P. 472—473.

[23] Liu D. International Law and International Humanitarian Law in Ancient China.
Historical Origins of International Criminal Law. 2014. Vol. 1. FICHL Publication
Series. No. 20. P. 88—89.

[24] Kymbkina . C. IopiBHsIbHA XapaKTePUCTUKA BiliCbKOBUX 3JI0UMHIB B YKpaiHi Ta
3apybixkuux Kpainax (Ha npukaami cr. 414 KK Yipaiaun). Qopym IIpasa. 2016. Ne 5.
C. 103-109.

[25] Hoian I. Axiological Aspects of Moral and Legal Decision-making. Anthropological
Measurements of Philosophical Research. 2019. Ne 16. P. 66—77.

ISSN 2414-990X. Problems of Legality. 2023. Issue 162 125



XapumoHroe C. O. CnisgiOHoweHHs KonabopayitiHoi 0is/ibHOCMi ma 8iticbkoB8UX KpUMIHA/IbHUX Npd8onopyuieHb

[26] Ogneviuk H. Anthropological Approaches in Legal Certainty Research. Anthropological
Measurements of Philosophical Research. 2018. Ne 14. P. 62—72.

[27] Danilyan O., Dzoban O., Kalynovskyi Y. Digital man as a product of the information
society. Cogito. Multidisciplinary research journal. 2023. Vol. XV. No. 1. P. 142—158.
URL: http://repository.uinsa.ac.id /id /eprint /2942 /1 /M.%20yunus%20Abu %20
Bakar Religious%20Moderation.pdf (last accessed: 24.07.2023).

[28] TIpo BHecenmHs 3MiH 0 JEAKUX 3aKOHOJABYUX AKTIB YKpaiHM MIOJ0 BCTAHOBJIEHHS
KPUMIiHAIbHOI BiANOBIZAIBHOCTI 3a KoJabopaliiiny AisabHICTh : 3aKOH YKpaluu Bix
03.03.2022 p. Ne 2108-1X. URL: https://zakon.rada.gov.ua/laws/show/2108-20#n12
(marta 3BepHeHHs: 24.07.2023).

[29] Haltsova V. V,, Kharytonov S. O., Khramtsov O. M., Zhytnyi O. O. and Vasyliev A. A.
Criminal Law as A Means of Protecting Human Rights and Freedoms in the Modern
World. Journal of the National Academy of Legal Sciences of Ukraine. 2021. Vol. 28.
No. 3. P. 248-256.

[30] Aggression against Ukraine : resolution / adopted by the General Assembly. A/ES11/2
5 Letter dated 28 February 2014 from the Permanent Representative of Ukraine to
the United Nations addressed to the President of the Security Council (S/2014/136).
Ukraine-political Conditions. URL: https://digitallibrary.un.org/record /3959039 (last
accessed: 24.07.2023).

[31] ZBox xommmuix odinepis 3CY 3 Kpumy 3a0uHo Mmi103pI0IOTh Y JiepXKaBHiN 3pajii —
IBP. Padio Ceoboda. 30 ciuns 2023 p. URL: https://www.radiosvoboda.org/a/news-
kolyshni-ofitsery-krym-derzhzrada,/32245948.html (nara ssepaenns: 24.07.2023).

[32] o 15 poxkis TiopMu 3arpo:kye BificbkoBiit 3 Kpumy, sika 3pagnia mpucsry Ta nepeiniia
Ha Oik Bopora. Apmis Inform. 30 tpaBus 2023 p. URL: https://armyinform.com.
ua/2023/05/30/do-15-rokiv-tyurmy-zagrozhuye-vijskovij-z-krymu-yaka-zradyla-
prysyazi-ta-perejshla-na-bik-voroga,/ (marta ssepuenus: 24.07.2023).

[33] Iepeitnuiu Ha 6ik pocii y Kpumy: 'a1hox excodilepiB CyAuTUMYTh 3a AepK3paLy Ta
neseprupcTBo. hromadske.ua. 20 rpynns 2022 p. URL: https://hromadske.ua/posts/
pyatoh-eksoficeriv-yaki-zalishilisya-v-krimu-suditimut-za-derzhzradu-ta-dezertirstvo
(nara 3Bepuennst: 24.07.2023).

[34] BiiicbkoBocaysk6oBuist 3 XepCOHLIMHKM —JONOMAara€ OKyHaliiiHiil aaMiHicTpartii
Hosoi Kaxosku. Zaxid.Net. 31 tpaBua 2023 p. URL: https://zaxid.net/
viyskovosluzhbovitsya z hersonshhini_pereyshla na bik rosiyan ta dopomagaye
okupatsiyniy administratsiyi n1564654 (narta ssepreHus: 24.07.2023).

[35] Jlyupkuit cyn mpusuadns 12 poKiB TIOPMU 3PagHUKY, SIKUHA BOIOBAB y POCIHICHKOMY
Bilicbky. Zaxid.Net. 1 wuwepsus 2023 p. URL: https://zaxid.net/lutskiy sud
priznachiv_12 rokiv_tyurmi_zradniku yakiy voyuvav_u_ rosiyskomu_ viysku
n1564719 (nara sBepuenus: 24.07.2023).

[36] ExcrnocamoBus ykpaincbkoro mrtaby BMC 3a04HO 3BMHYBATWINM B JA€PK3DPaii.
Intent. 19 xsitng 2023 p. URL: https://intent.press/news/war/2023/eksposadovec-
ukrayinskogo-shtabu-vms-zaochno-obvinuvachuyetsya-u-derzhzradi/  (mata  3Bep-
Henns: 24.07.2023).

[37] Shatilo V. A., Kharytonov S. O., Kovbasa V. M., Svintsytskyi A. V., Lyseiuk A. M.
Prospects for State and Individual Responsibility in Cases of Aggression in the Context
of Russia’s Armed Aggression Against Ukraine. International Criminal Law Review.
2023. Vol. 23, issue 2. P. 1-16. https://doi.org/10.1163/15718123-bja10154.

126 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2023. Bun. 162



Kharytonov, S.0. Relationship Between Collaborative Activities and Military Criminal Offenses

[38] OcHoBu kBasidikarii 3mounniB : HaBd. mocib. / 3a 3ar. pex. M. 1. Tlanosa. Xapkis :
[IpaBo, 2019. C. 69-85

[39] Kpuminampauit kogeke Yrpainu. HaykoBo-nipakTuuamii KomeHnTap : y 2 T. / 3a 3ar. pel.
B. 4. Tamis, B. I1. [Timonkwu, B. I. Bopucosa, B. 1. Tiotorina. 5-te Buj., 101moB. XapKis :
[IpaBo, 2013. T. 2. 1040 c.

[40] Xaputono C. O. KpuminampHa BiANMOBIATBHICTh 32 BIMCHKOBI 3J0YMHU 32
KpUMiHAJbHUM TIPaBOM YKpainu : MmoHorpadis. Xapkis : IIpaso, 2018. 328 c.

[41] Xapuronos C. O. BiiicbkoBocy:K00BeIb K CHEIiaJbHUil cy6'€KT 3J04nHY. Bicnuk
Buwoi xeanigixayiiinoi xomicii cyddie Yxpainu. 2016. Ne 1. C. 32-38.

References

[1] Yakovyuk, I., Rubashchenko, & M., Shulzhenko, N. (March 18, 2022). Collaborative
activity (Article 111-1 of the Criminal Code): general overview and some legislative
shortcomings. In Deoccupation. Legal front: materials of the International expert round
table. (pp. 130-134). Kyiv. https://doi.org/1010.31617 /k knute.2022-03-18.

[2] Bohler, Jochen, & Miynarczyk, J. (2018). Collaboration and Resistance in Wartime
Poland (1939-1945) — A Case for Differentiated Occupation Studies. Journal of
Modern European History, 16(2), 225-246. https://doi.org/10.17104/1611-8944-2018-
2-2.

[3] Rubashchenko, M.A. (March 18, 2022). Criminal liability for collaborationism:
the thorny path of establishment. In Deoccupation. Legal front: materials of the
International expert round table. (pp. 120-124). Kyiv. https://doi.org/10.31617 /k.
knute.2022-03-18.

[4] Penter, T. (2005). Collaboration on Trial: New Source Material on Soviet Postwar Trials
against Collaborators. Slavic Review, 64(4), 782-790. https://doi.org/10.2307 /3649913.

[5] Kucher, V. (2010). Repression in the Red Army: Stalin’s science of winning. Scientific
notes of the Institute of Political and Ethnonational Studies named after I. F. Kuras NAS
of Ukraine, 4, 397-417. URL: http://nbuv.gov.ua/UJRN/Nzipiend 2010 4 29.

[6] Jonmes, Jeffrey W. (2005). Every Family Has Its Freak: Perceptions of Collaboration
in Occupied Soviet Russia, 1943—-1948. Slavic Review, 64(4), 747-770. https://doi.
org/10.2307 /3649911

[7] Matios made public the number of Ukrainian military personnel who remained in the
occupied Crimea. TSN. Retrieved from https://tsn.ua/ukrayina/matios-oprilyudniv-
kilkist-ukrayinskih-viyskovih-yaki-zalishilisya-v-okupovanomu-krimu-585526.html.

[8] Hryshchuk, VK, & Senko, M.M. (2007). Criminal liability for voluntarily leaving a
military unit or place of service. Lviv: Lviv State University of Internal Affairs.

[9] Dyachuk, S.I. (2000). The legal nature of the execution of an order: a criminal-legal
assessment of the act of a person who executed an illegal order. PhD Thesis. Kyiv: Taras
Shevchenko National University of Kyiv.

[10] Nikolayenko, T.B. (2019). Theoretical and legal principles for the appointment and
execution of special punishments for military personnel. (2nd ed.). Kharkiv: Pravo.

[11] Panov, M.I. (Ed.). (2011). Crimes against the established order of military service
(military crimes). Kharkiv: Pravo.

[12] Turkot, M. (2018). Ensuring the Rights of the Witness During Interrogation in the
Area of Anti-terrorism Operation (Operation of United Forces). Furypska Veda:
European Science Scientific Journal. Podhdjska, 5, 76-83.

ISSN 2414-990X. Problems of Legality. 2023. Issue 162 127



XapumoHroe C. O. CnisgiOHoweHHs KonabopayitiHoi 0is/ibHOCMi ma 8iticbkoB8UX KpUMIHA/IbHUX Npd8onopyuieHb

[13] Kolb, O., Huzela, M., Turkot, M., & Vasyliuk, 1. (2023). The Victimity of Subjects of
Criminal Processes and the Prevention of Criminal Offenses against Them. Nooum_Jus,
17(1), 13-31. https://doi.org/10.14718 /NovumJus.2023.17.1.1.

[14] Havronyuk, M.I. (1995). War crimes. Kyiv: Ukrainian Academy of Internal Affairs.

[15] Shaposhnikov, Yu.V. (2019). Regarding some objective signs of disobedience (Article
402 of the Criminal Code of Ukraine). Scientific Bulletin of the Uzhhorod National
University, 59(2), 105-108.

[16] Pysmenskyi, E. (2020). Collaborationism in modern Ukraine as a criminal legal
problem. Law of Ukraine, 12, 116-128.

[17] Pysmenskyi, E., & Movchan, R. (2022). Ideological and cultural and educational
collaborationism: separate problems of interpretation and improvement of legislation.
Scientific Bulletin of the Dnipropetrovsk State University of Internal Affairs, 2, 9-12.
https://doi.org/10.31733,/2078-3566-2022-2-8-16.

[18] Greve, W.G. (Ed.). (1995). Fontes Historiae Juris Gentium. Sources Relating to the
History of the Law of Nations. Vol. 1 (1380 B.C. — 1493). Berlin; New York: Walter de
Gruyter, 142-143.

[19] Shepitko, VY., Olkhovsky, V.O., & Shepitko, M.V. (1960). The process of scientific
knowledge integration in crime prevention and trends of medical criminalistics
development in Ukraine in XIX — early XX century. Wiadomosci lekarskie, 73(1), 176-
179.

[20] Mansoor, PR. (2012). Introduction: Hybrid Warfare in History. In W. Murray, &
PR. Mansoor (Eds.). Hybrid Warfare. Fighting Complex Opponents from the Ancient
World to the Presen (pp. 3-4). Cambridge: Cambridge University Press.

[21] Danilyan, O.G., Dzeban, A.P, Kalynovskyi. Y.Y,, & Klenina, K. (2021). The influence
of historical traditions on the formation of legal consciousness of the Ukrainian people.
Revista Notas Histyricas y Geogrdficas, 26 (Enero-Junio). 144-165. Retrieved from
https://dialnet.unirioja.es/servlet/articulo?codigo=8106751/

[22] Boot, M. (2006). War Made New: Technology, Warfare, and the Course of History
1500 to Today. New York, 472-473.

[23] Liu, D. (2014). International Law and International Humanitarian Law in Ancient
China. Historical Origins of International Criminal Law, 1(20). FICHL Publication
Series, 88-89.

[24] Kulkina, Ya.S. (2016). Comparative characteristics of war crimes in Ukraine and
foreign countries (on the example of Article 414 of the Criminal Code of Ukraine).
Forum Prava, 5, 103-109.

[25] Hoian, 1. (2019). Axiological Aspects of Moral and Legal Decision-making.
Anthropological Measurements of Philosophical Research, 16, 66-77.

[26] Ogneviuk, H. (2018). Anthropological Approaches in Legal Certainty Research.
Anthropological Measurements of Philosophical Research, 14, 62-72.

[27] Danilyan, O., Dzoban, O., & Kalynovskyi, Y. (2023). Digital man as a product of
the information society. Cogito. Multidisciplinary research journal, XV (1), 142-158.
Retrieved from http://repository.uinsa.ac.id /id /eprint /2942 /1 /M.%20yunus%
20Abu%20Bakar Religious%20Moderation.pdf.

[28] Law of Ukraine No. 2108-IX "On the introduction of changes to some legislative acts
of Ukraine regarding the establishment of criminal liability for collaborative activity".
(March 3, 2022). Retrieved from https://zakon.rada.gov.ua/laws/show/2108-204#n12.

128 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2023. Bun. 162



Kharytonov, S.0. Relationship Between Collaborative Activities and Military Criminal Offenses

[29] Haltsova, V.V,, Kharytonov, S.0., Khramtsov, O.M., Zhytnyi, O.0., & Vasyliev, A.A.
(2021). Criminal Law as A Means of Protecting Human Rights and Freedoms in the
Modern World. Journal of the National Academy of Legal Sciences of Ukraine, 28(3),
248-256.

[30] Aggression against Ukraine: Resolution / adopted by the General Assembly.
A/ES11/2 5 Letter dated 28 February 2014 from the Permanent Representative of
Ukraine to the United Nations addressed to the President of the Security Council
(S/2014,/136). Ukraine-political Conditions. Retrieved from https://digitallibrary.
un.org/record,/3959039.

[31] Two former officers of the Ukrainian Armed Forces from Crimea are suspected of
treason in absentia — the State Bureau of Investigation. (January 30, 2023). Radio
Svoboda. Retrieved from https://www.radiosvoboda.org/a/news-kolyshni-ofitsery-
krym-derzhzrada/32245948 html.

[32] A military woman from Crimea who betrayed her oath and went over to the side of
the enemy faces up to 15 years in prison. (May 30, 2023). Army Inform. Retrieved from
https://armyinform.com.ua,/2023,/05,/30/do-15-rokiv-tyurmy-zagrozhuye-vijskovij-z-
krymu-yaka-zradyla-prysyazi-ta-perejshla-na-bik-voroga/.

[33] Sided with Russia in Crimea: five ex-officers will be tried for treason and desertion.
(December 20, 2022). hromadske.ua. Retrieved from https://hromadske.ua/
posts/pyatoh-eksoficeriv-yaki-zalishilisya-v-krimu-suditimut-za-derzhzradu-ta-
dezertirstvo.

[34] A military servicewoman from the Kherson region helps the occupation administration
of Novaya Kakhovka. (May 31, 2023). Zaxid.Net. Retrieved from https://zaxid.net/
viyskovosluzhbovitsya z hersonshhini pereyshla na bik rosiyan ta dopomagaye
okupatsiyniy administratsiyi n1564654.

[35] The Lutsk court sentenced a traitor who fought in the Russian army to 12 years
in prison. (June 1, 2023). Zaxid.Net. Retrieved from https://zaxid.net/lutskiy sud
priznachiv_12 rokiv_tyurmi_zradniku yakiy voyuvav_u_rosiyskomu_ viysku
n1564719.

[36] The expositor of the Ukrainian Navy headquarters was accused of treason in
absentia. (April 19, 2023). Intent. Retrieved from https://intent.press/news/
war,/2023/eksposadovec-ukrayinskogo-shtabu-vms-zaochno-obvinuvachuyetsya-u-
derzhzradi/.

[37] Shatilo, V.A., Kharytonov, S.O., Kovbasa, V.M., Svintsytskyi, A.V., & Lyseiuk, A.M.
(2023). Prospects for State and Individual Responsibility in Cases of Aggression in the
Context of Russia’s Armed Aggression Against Ukraine. International Criminal Law
Review, 23(2), 1-16. https://doi.org/10.1163/15718123-bja10154.

[38] Panov, M.I. (Ed.). (2019). Basics of qualification of crimes. Kharkiv: Pravo, 69-85.

[39] Tatsiy, V.Ya., Pshonka, V.P, Borysov, V.I,, & Tyutyugin, V.I. (Eds.). (2013). Criminal
Code of Ukraine. Scientific and practical commentary. (Vols. 1-2). Vol. 2. (5th ed.).
Kharkiv: Pravo.

[40] Kharitonov, S.O. (2018). Criminal liability for war crimes under the criminal law of
Ukraine. Kharkiv: Pravo.

[41] Kharitonov, S.O. (2016). Military serviceman as a special subject of crime. Bulletin of
the Higher Qualification Commission of Judges of Ukraine, 1, 32-38.

ISSN 2414-990X. Problems of Legality. 2023. Issue 162 129



XapumoHroe C. O. CnisgiOHoweHHs KonabopayitiHoi 0is/ibHOCMi ma 8iticbkoB8UX KpUMIHA/IbHUX Npd8onopyuieHb

Cepriii Onexcanposny XapuToHOB

JIOKTOP IOPUINYHUX HAYyK, ITpodecop,

3aBijyBad Kadeapu KpUMiHAIbHO-IIPABOBOI MO TUKI
Harionanbauii opuanynuil yHisepcureT iMeHi Jpociasa Myaporo
61024, Byx. Ilymkincoka, 77, XapkiB, Ykpaina

e-mail: kharitonovs@ukr.net

ORCID 0000-0002-2975-1743

Sergiy O. Kharytonov

Doctor of Law, Professor,

Head of the Department of Criminal and Legal Policy
Yaroslav Mudryi National Law University

61024, 77 Pushkinska Str., Kharkiv, Ukraine

e-mail: kharitonovs@ukr.net

ORCID 0000-0002-2975-1743

PexomengoBane nuryBanusa: Xaputonos C. O. CuiBBigHOIIEHHS KOJIabOPaLiiiHOI AisIbHO-
cri Ta BIICbKOBUX KPUMIiHAIBHUX NpaBoniopyiienb. [Ipooremu saxonnocmi. 2023. Bun. 162,

C. 116-130. https://doi.org/10.21564,/2414-990X.162.286427.

Suggested Citation: Kharytonov, S.O. (2023). Relationship Between Collaborative
Activities and Military Criminal Offenses. Problems of Legality, 162, 116-130. https://doi.
org/10.21564,/2414-990X.162.286427.

Crartio nmogato / Submitted: 11.08.2023
Hoormpanposano / Revised: 02.09.2023
CxsasieHo 710 1pyky / Accepted: 07.09.2023
Omny6.rikoBano / Published: 28.09.2023

130 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2023. Bun. 162



DOI: 10.21564/2414—990X.162.285405

«Korabopauis», «<korabopauioHizmy,
«cniBnpausy, «<koArabopauiliHa giIALHICTLY:
ICTOpPUYHUU Ta KPUMiHaALHO-NpPaBoBUll BUMipu
TepPMIHOAOZIYHOZO0 NAIOpPaAi3mYy!

Mukona AHaTtoninosuny Py6auieHko*
HauioHansbHul ropuduyHull yHisepcumem imeHi Apocnasa Myopozo,
Xapkie, YkpaiHa
*e-mail: m.a.rubaschenko@nlu.edu.ua

Axoranisa

Cmammio npucesueno anaiidy iCMOPUYHUX Ma NPABoSUX GUMOKIE MEPMIH0I02IUHO20
nopaismy y 6idodpacenii cnisnpayi nacerenns 3 OKYnanmom. Akmyaviicms euxiade-
1020 Mamepiany 3ymoeieno donosuennsim Kpuminamnozo xodexcy Yxpainu cmammero 1117
npo KOAAOOPAUiLiY OLsIbHiCIb, HASAGHICIIO MEPMIHOLOZIUHOT PISHOMAHIMHOCTL 6 ICMOpPUY-
HUX, 10PUOUMHUX, COUTONOZIMHUX OOCIIONCEHHSAX MA 8 3AKOHONPOEKMHUIL POOOmi, a MAKodIC
MPUBAIOU0I0 OKYNAUIEIO POCICLKOI0 (pedepauicio uacmunu mepumopii Ykpainu. Memoio
cmammi € BUCBIMIIEHHS. 2eHe3U NIOPANISMY MEPMINI8, AKUMU NO3HAUAIOMbCSL PI3HI hopmu
i munu 63aemo0ii nacerenns 3 okynanmom (cnienpays, Koiabopayis, Koiabopauionism,
KOAAOOPaUilinG OisSavHiCMb) MA GUGHEHH MONCAUBOCTNE 1L DOULILHOCTI 1X NPOEKUIL Ha Npa-
so6ull eumip. Jlocrionuupka cmpamezis nepeddauae 6UKOPUCAsL NePedlycim 3azaiviona-
YKOBUX Memo0ie niznanns. Busnauanvnoio y docsiznenii memu cmammi € poib CReyidibHUx
NPULLOMIE — icmopuui020 ma memodis jinesicmuunux 0ocaioxcenv. Y npoyeci 0ocaioxcenis
BCMAHOBAEHO, WO OCHOBHOIO NPUHUHOI) O3HAUEHO20 MEPMIHOILO2IYHOZ0 NIIOPATIZMY € HAMA-
2anms ougepenuyilosamu pisii npossu 63acMo0il 3 OKYNAHMOM 3a1eicHo 610 ix i0eonoziu-
HUX Ta MOMUBAUITIHUX XAPAKMEPUCTUK, 00CMaAUH T KOHMEKCMYy 83acM00il, w0, i 6010
uepay, no6’sI3amno i3 <NeKeivbHol0»> CKAAOHICIIO NPOOICMAMUKYU KOLAOOPAYTL 3 OKYNAHMOM.
3pobeno sucHoBOK, U0 3anpoBadNCEHUTL i KPUMIHALLHOMY NPAsl MepMil <KOAabopauitina
Oistbiicmv> He € 80anum 3 0210y HA HASAGHI ICMOPUUHL NIOX0OU Ma JHZEICMUMIHE ACNEeKMU
3anozuuenns inuomosnux caie. O6rpynmosano neodxionicms po3ansidy Koaabopauionismy
AK Y3a2aNbHEH0Z0 NOHSAMMSL, W0 NOSHAYAE 3AKOHOMIPHULL (DeHOMEH CRIBNPAUL 3 OKYNAHMOM.
Hazonoweno, wo susnauenis wupomu npossie koiabopayionismy — cnpasa opucmie. Ilei
enomen mae poseisdamucs nacamneped y wopuduuniii niowuni. Bee, wo nepebysae nosa
10PUOUUHUM OCYOOM, He MOCe BUSHABAMUCS CKAAN0B0I0 KOAAGOPAUIONisMY.

! CrarTio niAroToBJIeHO Ta ony6JIiKOBaH0 3a rpanToBoi miaTpuMkn HarmionagpHoro hoHAY 1OCTITKEeHD
Vkpainun B pamkax npoekty «KosaGopallioHisM Ha THMYACOBO OKYIOBAHUX TEPUTOPISAX YKpalHu:
npobJeMy IPaBOBOI OIIHKY, rapaHTyBaHHS 1IpaB 1 cBOOOJL JIIOAMHN Ta peiHTerpaitii Tepuropiii» (mpo-
ext Ne 2021.01/0106). IIpoekT BuKOHyeTbecs Ha 6asi HalioHaJbHOrO IOPUAMYHOIO YHIBEPCHTETY
imeni ApocraBa Mynporo.

© Pybawenxo M. A., 2023 131



Py6awenko M. A. <KKonabopayis», «<konabopayioHiam», «cnisnpaysa, «<konabopayitiHa OissbHicmon»...

Kmouosi cioBa: xosabopaiiiiina AisibHICTb; KoaabopalioHiaM; KpuMiHaabHa BiJIIOBI-
JJIbHICTh; TUMYACOBA OKYIIALIisl; 3JIOYMHN [IPOTH OCHOB HAI[lOHAIbHOI Ge3IeKn YKpaTHu.

"Collaboration", "Collaborationism", "Cooperation”,
"Collaborative Activity": Historical and Criminal Legal
Dimensions of Terminological Pluralism'

Mykola A. Rubashchenko*
Yaroslav Mudryi National Law University,
Kharkiv, Ukraine
*e-mail: m.a.rubaschenko@nlu.edu.ua

Abstract

The article is devoted to the analysis of historical and law origins of terminological pluralism
in the reflection of the cooperation of the population with the occupier. The relevance of the
presented material is due to the addition of Article 111" of the Criminal Code of Ukraine on
collaborative activities, the presence of terminological diversity in historical, law, sociological
research and legislative work, as well as the ongoing occupation of part of the territories
of Ukraine by the Russian Federation.. The aim of the article is to shed light on the
genesis of the terminological pluralism that refer to various forms and types of interaction
between the population and the occupier (cooperation, collaboration, collaborationism,
collaborative activity) and to study the possibility and expediency of their projection on
the law dimension. The research strategy involves the use, first of all, of general scientific
methods of cognition. The main role in achieving the goal of the article was played by a
special historical method and methods of linguistic research. In the process of research,
it was established that the main reason for terminological pluralism is the attempt to
distinguish different types of interaction with the occupier depending on their ideological
and motivational characteristics, circumstances and context of interaction. This, in turn, is
connected with the "hellish" complexity of the problem of collaboration with the occupier.
It is concluded that the term "collaborative activity” introduced in criminal law is not
successful in view of the existing historical approaches and linguistic aspects of borrowing
Jforeign words. The need to consider collaborationism as a generalized concept denoting the
natural phenomenon of cooperation with the occupier is substantiated. Determining the
breadth of collaborationism is a matter for lawyers. This phenomenon should be considered
primarily in the legal sphere. Everything that is beyond legal condemnation cannot be
recognized as a component of collaborationism.

! The article was prepared and published with the grant support of the National Research Fund
of Ukraine as part of the project "Collaborationism in the temporarily occupied territories of
Ukraine: problems of legal assessment, guaranteeing human rights and freedoms, and reintegration of
territories" (project No. 2021.01/0106). This project is implemented on the basis of Yaroslav Mudryi
National Law University.

132 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2023. Bun. 162



Rubashchenko, M.A. "Collaboration’, "Collaborationism', "Cooperation’, "Collaborative Activity"..

Keywords: collaborative activity; collaborationism; criminal liability; temporary
occupation; crimes against the bases of national security of Ukraine.

Beryn

¥ 3B’s3Ky 3 posnouaroio y 2014 p. pociiichKoio arpeci€io mpoTu YKpaiHu akTy-
aJi3yBajiocd MUTAHHS 1[0/I0 3aKOHO/IABUOTO BU3HAUYEHHS CIIBIIPAIll HaceJIeHHs
3 OKYIIAaHTOM Ta BCTAHOBJICHHA 32 Hel KPUMIHAJIbHOI BIJIITOBIZAIBHOCTI, 3BaKa-
10uM Ha 1i 3arpo3y HallioHasbHil Oesneni Ykpainu [1, ¢. 43]. 16 6epesus 2022 p.
HaOpaB YnHHOCTI 3akoH Ykpainu «IIpo BHECEHHS 3MiH 10 JESKUX 3aKOHOJABYMX
aKTiB YKpalHu 11[0/{0 BCTAaHOBJIEHHs KPUMIiHAIbHOI BiAIOBiAaIbHOCTI 32 KOIa60-
paIiitHy migabHIiCTh», SskuM Kpuminanpuuii kogexke Yikpainu (gani — KK Ykpa-
inn) 6yso gonosHeno cr. 111! «Komabopariiina aisibhicts» |2, ¢. 130].

Jlep:xkaBu, TepuTOpil AKMX OKYIIOBaHi, HEOAMIHHO CTUKAIOThCS 3 IIPOOIEMATUKOIO
KPUMiHaJbHO-TTPABOBOI MPOTH/iI KOJAOOPAIIITHIM TIPOSIBAM Cepejl MiCI[eBOTO
HaceJIeHHsT Ta cy0 €KTiB rocnojapioBatHs, Mo mepedyBaloTh Ha OKYMOBAaHUX
Teputopisix |3, ¢. 69]. Came x cI0BO «Komabopaitisi» — HelTpasibhe, 6a Oinbiie,
nepeBaKHO BOHO Ma€ MO3UTUBHY KOHOTaIli10. BijoMe HIHI HeraTuBHe 3HAYEHHS
I[LOTO CJIOBa csATA€ cBOIM KopiHHsSM 22 4yepBHs 1940 p., Koau OyJI0 yKJIaAEHO
Kowmm’encpke mepemup’st Mizk Himeuuwmnoto ta dpanityspkum ypsgom Dismimna
[Terena. ¥ cT. 3 goroBopy HIILJIOCS NMPO HaJNEKHY CHIBIpaIio HPaHIly3bKOTO
ypsiy 3 HIMEIbKOIO BilicbKOBOIO Banoio (collaborer avec ces derniures d’une
maniure correcte) |4]. Y 1eit momenT, sik 3a3HaunB Robert O. Paxton (1972),
coBo «collaboration» 3a3uasno piskoi 3minu y cBoemy 3uadenHi [5, c. 19]. Ilix
yac pajiiolpoOMOBH, IPUCBSAYEHOI Mporpami Tak 3BaHol «HaltioHaabHO1 peBo-
miottii», 10 sxoBtHst 1940 p. Ileten KisbKa pasiB roBopuB 1po Kosabopaitiio [6].
Haiinepire 3adikcoBane apykoBaHe BUKOPUCTaHHS (I[MTaTa) I[bOTO CJIOBA 3 HOTO
HeraTuBHUM 3MicTOM B OKc(opAChKOMY CITOBHUKY aHTJIINChKOI MOBH — Tie TIOCH-
nanns Ha Mapiiana [Terena B «The Economists» Bix 26 skostrs 1940 p. [7, c. 104].

[lo 2014 p. HaBpsim 4 XTOCH i3 YKpaiHIliB (KpiM, BIacHe, iCTOPUKIB Ta (hiJIOJIOTiB)
YCBIIOMJTIOBAaB iCTOPUYHUI KOHTEKCT CJIOBA <«KOJIAbOpaIlisi», Maio KoMy OyJI0
BiJIOMO, 1[0 TEPMiH <«K0JabOPaIioHi3M» BXKUBAETHCSI HA MMO3HAYEHHST TEBHUX
BU/IIB CHiBIpaIli HaceJeHHd 3 oKymnmanToM. Ha choromni B HayKOBUX JIOCJTI/IXKEeH-
HSIX, IyOJIKaIlisSX Ta MOBIIOMIEHHSX y 3acobax MacoBoi iHdopmallii, comiaabHuX
Mepeskax 1 MeceH/Kepax Ta HaBiTh y MOBCAKAEHHOMY CIIJIKYBaHHI TepMiHU
«K0J1abopalioHiaM», «Kosabopallisi», «KoabopalliiiHa AisIbHICTh», Pi/le «CIIiB-
mpars 3 OKylaHTOM», CTaJM 4aCTO BXKUBAHUMU Ta € CMHOHIMIYHUMMU. ¥ 11iif CTaTTi
aBTOP TIPOJIMBAE CBITJIO HA TAKy TEPMIHOJIOTIUHY GaraTOMaHITHICTB, TOCTI/KYE i
iCTOPUYHI KOPeHi Ta pO3MIPKOBYE HA/l OIIIBHICTIO I MOKJIMBICTIO TIPOEKIIIT 111€1
TEPMIHOJIOTI] HA IOPUANYHY ILJIONIUHY.
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Mertoto cTaTTi € BUCBITJIEHHS T€He3U III0PaTi3My TePMiHIB, SKUMU [TO3HAYa-
I0TbCs pi3Hi GOPMU 1 TUIIM B3a€EMO/Iii HACeJeHHSI 3 OKYIaHTOM («CIiBIIpalls»,
«Kosrabopaliisi», «ko1abopalioHiamM», «koaabopaiiiiia AisIbHICTb» ) Ta BUBYEHHS
MOZKJIMBOCTI i JIOIIJIBHOCTI 1X MPOEKIIi1 HA TPABOBUIA BUMID.

Orusain nitrepatypu

3araJbHOBIZIOMO, 1110 PO3TJISyBaHI TEPMiHU TIOXO/ATD i3 IOCTIKEHDb iICTOPUKIB.
[IpoBiaHe miciie cepes HUX 3aliMalOTh 3axiHi BYeHi, 30KpeMa, John A. Armstrong
[7], Timothy Brook [8], Peter J. Davies [9], Markus Eikel [10], Frank Golczewski
[11], Gerhard Hirschfeld [12], Stanley Hoffmann [13], Carsten Holbraad [14],
Jeffrey W. Jones [15], Roderick Kedward [16], Fabian Lemmes [17], David
Littlejohn [18], Robert O. Paxton [5], Tanja Penter [19], Bisser Petrov [20],
Leonid Rein [21], Daria Rudakova [22] Ta 6araro in. ITicist posmagy CPCP tema
K0J1abOPYBaHHS 3 OKYNMAaHTOM CTajia MPeMEeTOM ICTOPUYHMX JOCJi/KEHDb i Ha
MTOCTPAITHCHKOMY TTPOCTOPI, 30KpeMa B TIpallsiX Takux ydeHux, ak M. bopoBuk
[23], T. Bpoucwka [24], M. Terbmanuyk [25], O. Tonuapenko [26], C. Kpuxnnii
[27], B. Opaancekuii [28], B. Ilerposcbkuii i B. Cemenenko [29], M. Cemupsra
[30], A. Ckopoboraros [31], O. Hanbuesa [32], B. Yauasa [33], B. [aiikan [34]
ta geski in. OcobauBuil iHTepec BUKIMKAIOTH COI[OJOrIYHI Ta KPUMIHOIOIIYHI
JOCJIIKEeHHST cIiBIpali 3 okymantoM (3okpema, O. 3ybuenko [35], B. IlIumko
i A. Babakanosa [36]), siki epeOyBaioTh y crazii cranosienus. Cepen 6aratbox
myOsTiKanii, MPUCBIYEHNX KPUMIHAIBHO-TIPABOBMM acIieKTaM KoJrabopailii, XoTi-
nocst 6 Buokpemutn HaykoBi gopodku €. ITucbmencokroro [37] Ta P MoBuana
[38], B ikux He JuIIe Aa€TbCS KPUMiHAIbHO-TIPABOBA XapaKTEPUCTUKA 3aKOHO-
naBunM HoBesiam 2022 p., a it pobuthes crpoba TUIOIOrIZall KomabopaiiiHol
MiSTBHOCTI, a Takok aHasmiTraauii 3BiT H. Jlo6psiHchkoi [39], B skoMy aBTOpKa,
30KpeMa, PO3MIPKOBYE HaJl PeIIPeCUBHUM JIOCBIZIOM 110 3aBepliieHHIo [[pyroi cBi-
TOBOI BiifHU Ta HEOOXiMHICTIO TOTO BpaXyBaHHS B HAI[IOHAIBHII TIPAKTHIIL.

Marepiaiu Ta MeTOAU

e mocmimkents nepeabadyac BUKOPUCTAHHS MAMITPU METOAIB. B ocHOBI MeTo-
JIOJIOTIT — TIOETHAHHS 3araJIbHOHAYKOBUX METO/IIB Mi3HaHHA (1HAYKIIiS, AeAYKITid,
aHaJli3, cCHTE3, abcTparyBaHHs ), ICTOPUYHUX Ta JIHTBICTUYHUX METOIB IOCJIi-
JokeHHs. JlocaiHuIlbKa cTparterisi BiIKPUBAETbCS 3'ACyBaHHSAM (OPM OIUCY Ta
BiZoOpaskeHHsT SIBUIIA CITIBITPaIli OKYITOBAHOTO HACEJEHHS 3 OKYIAHTOM B iCTO-
PUYHUX JIOCJI/IKEHHX, TpUCBsYeHUX [[pyriii cBITOBil BiliHM Ta BCTAaHOBJIEHUM
y €Bpolli OKyNaIiiHUM pesKUMaM.

[Tepiti Tpu po3aiauM OCHOBHOI YaCTUHU CTATTi IEMOHCTPYIOTh TEPMiHOJOTTUHUH
IUIOpaJIi3M Ha OCHOBI aHaJi3y iCTOPUYHOI JiTepaTypH, B JIOHI K0i 6yJI0 cop-
MOBaHO (hyHIAMEHT /sl PO3IJISIY Koabopallil 3 OKyHaHTOM iHITUME HayKaMHu.
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Y XpoHOJOTIUHOMY TOPSIIKY BUCBITJIIOIOTHCA ITPOTIOHOBAHI 1ICTOPUKAMU TIi/[-
Xoau Mmoo audepentiialii ckiaagHoro aBumia crisnpaiti. Crepiry ¢hikcyoTbes
crpobu BiATIHUTH HANTIPIIMIA IPOSB CHIiBIpPALl, 1[0 BUKJIMKAE OTPeOY Y CIIiB-
BiznomenHi Mixk «collaboration» ta «collaborationism». /laui, 3 nornubaeHHAM
JOCJIIKEeHHsT Kosrabopaltii Ta BUSIBJIEHHSIM IUPOTH (DOPM TIPOSIBY IIHOTO SIBHIILA,
BUHUKJIA IOTpeba y BUHOKPEMJIEHHI HaiiMeHIIT HeGe3medHnX Horo hopM, siki BasKKO
3 €TUYHOI TOYKHU 30py HAa3WBATU TUM CAMUM TEPMIHOM, IO MO3HAYAE <ITUPY»
CITIBIpAIli0O 3 OKYIAHTOM, TOMY HACTYIHUWI PO3/iJ PO3MOBiJIa€ PO BUTOKU
nuxotomii «collaboration» i «cooperations. 3pemnrroro, 3rajyeTbest i PO iHIIi
CYMIKHI TepMiHM, SIKi OTPiOHO BiATIHATH Bij Koaabopallii 3 oKynanToM (Support,
co-belligerence).

Hacrtymauit posmia gocmikeHHs: Bigobpakae po3ayMu aBTOpa Mpo MPUIUHI
TEPMIHOJIOTIYHOTO ILTIOPAJIi3MYy, SIKi KPUIOThCS Y CKJIAJHOCTI Ta 6araToacieKTHOCTI
SIBUIIA CITIBIIPAIli 3 OKYIIAaHTOM. BUKOPUCTOBYETHCS METO/L TITTOTE3: BUCYBAIOTHCS
arpiopHi MPUITYIIeHHS PO BKa3aHy JeTePMiHAIliI0, HABOJAAThCS apryMeHTH Ha
iX MiATBEPAKEHHS.

[aumi, mig yac po3B’si3aHHS MUTAHHS MPO Te, SIK 3alPOIOHOBaHI 3aXiIHUMU BYe-
HUMHJ TEPMIHOJIOTIYHI MOJeJII IPOEKTYIOTHCSA HA BITYM3HAHUN JIIHTBICTUYHUN
BUMIpP, BUKOPUCTOBYIOTHCS CIielliaJibHi MeTOJU JIIHTBICTUYHUX JTOCJIiJ’)KEHb.
3’SICOBYEThCSI CEMAHTHKa 3aIMO3MUEHNX CJIB «KOIaboparlisi», «ko1aboparioHizms,
«KooIepallisgy» Ta MOXiIHUX BiJl HUX, a TAKOXK J€MOHCTPYETHCS €BOJIIOIIS 1X 3HA-
yeHHs. [le 1a€ 3MOry BUSIBUTH 11€BHI CEMaHTUYHI HEY3TO/KEHHS TIPU 3iCTaBJIeHH1
31 3HAUEHHSMU IMX CJiB B IHIINX MOBaXx.

B ocrannboMy posiidi criepiiy 3'sCOBYETbCS TEPMIHOJIOIIYHA €BOJIIOIISl B 3aKOHO-
IIPOEKTHII poOOTI MapjaMeHTapiB Ta IMPalsgX BiTYM3HIAHUX KPUMIHAJICTIB, a MOTIM
31CTaBJIAIOTBCA OTPUMaHI B TOTIEPEHIX PO3JiJax pe3yJabTaTh i3 3aKOHOIABYUM
Ta JOKTPUHAJIBbHUMM KPUMiIHAJIbHO-TIPABOBUMU Ii/IXOJlaMU /10 KPpUMiHaJi3aIlii
CHIBIIpalll 3 OKYIIAaHTOM.

Pe3ybraTi Ta 0OTOBOPEHHS
Collaboration vs. collaborationism

Hait6isbIn 1UTOBaHOIO 3 XPOHOJIOTIYHO PaHHIX IMpallb, MPUCBIYEHUX CITIBIIPAIli
(panmysis 3 damucrepkoo HimeuunHoto, 1Mo mnpaBy MoKHA BBa)KaTH CTATTIO
Stanley Hoffmann (1968), y sikiit yuenuii Buzijisie Koaabopaiiio 3 1ep;KaBHHUIb-
KuX MipkyBaub (collaboration d’etat) Ta xomabopanioniam (collaborationism).
JlepxxaBHUIIbKA KoJabopaillist, Ha JyMKy BYEHOTO, Majia Ha MeTi 3aXucT (hpaH-
Iy3bKUX 1HTEPECIB Y MIXKJIEP/KaBHUX BIZIHOCHHAX MIXK IIEPEMOXKEHUMU 1 TIEPEMOsK-
1[EM, Ta [TOSICHIOETHCS SIK 3HAYHOIO MipOi0 HeOOXiAHMI, HEHABMUCHMIA, TIOOIYHMIT
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MPOAYKT iCHyBaHHs (ppaHIly3bKOro pexxumy Birri, Toxi sik kosabopalioHism
BijloOpakaB BifiKkpuTe OaskaHHS CITIBITPAIll Ta HACJI[yBaHHS HIMEIIBKOTO PEKUMY,
K TIPaBUJIO, VIS TOCITHEHHSI Pi3HOMaHITHUX BHYTpimHix 1minei [13, c. 376].
Konnenia collaboration d’etat crana BigoOpasKeHHSM ITIOIJISIIB HA CIIIBIIPALO
KepiBHUKiB pexkumy Bimri Dimina [Terena Ta [T'epa JlaBans 3 noswuitii «dinoco-
il muTar, srigHo 3 AKoio Komabopallis Bimn wibuTo 3axucrtuiaa GpaHily3bKuii
HApOJl BiJl 3HAYHO OinbIIuX perpeciit i3 60Ky HimiiB. Hoffman 3asnauas, 1o
d’etat-xomabopaHTH OYJIV JTIIOABMI PO3CYATUBUMU, TAMYACOBUMHU, 0OEPEKHIMI
B yIIPaBJIiHHI CYCIJIIBCTBOM, a KOJaOOPAIiOHICTH — aKTUBICTaMH, i71€0JIOTTIHIMI
(anarrmkamu, JIOABMU TIPSIMOI J1i1, leMaroraMu Ta femMoHcTpantamu |13, c. 390].
3arporoHoBaHa AMXOTOMIsl CITBIIPaIli, OYeBUIHO, 6a3y€EThCSA HAa MOTHUBAI[IHII
Ta 11€0JIOTIYHIN CKJIaJ0BUX.

John A. Armstrong (1968) iz kosmaboparieio (collaboration) posymie koonepaitito
(cooperation) Mixk eJleMeHTaMU HaCeJeHHS MEPEMOKEHOI JIePKaBU Ta TPEICTaBHU-
KaMU JIepKaBU-TIePEMOKHUI, HATOMICTh KostabopattioHiam (collaborationism) Bin
po3IIsiiac Ik GiIbIN OpraHizoBaHi, cucreMaTHyHi (hopmu kosmabopaiiii [8, ¢. 396].
Kosa6opartiioHisM y Tpaiti 1bOT0 BYECHOTO MEPEBAKHO BUKOPUCTOBYETHCS [IJIsk
MO3HAYEHHS CIIBIIpaIli SIK SIBUIIA 1 TsKIi€ 10 OiIBIIOrO CTYIEHsS y3araJibHEHHS,
HATOMICTh PI3HUII MiK KoJabopallieo Ta Kootepaiti€io (cooperation) haKTHIHO
BI/ICYTHSI, BOHU BUKOPUCTOBYIOTHCS SIK CUHOHIMU.

Ha npoxosxkennst auckycii David Littlejohn (1972), posmipkoByodu mpo
JTUXOTOMIIO (DpaHIly3bKOi CITIBIIpaIli 3 HIMIIMH, 3a3HAYaE, 10 /s OiJIbITOCT
KO0J1ab0paHTIB CIIBIpalsd O3HayYaaa JUIIe TOH ii CTyliHb, AKUH HeoOXigHUI
1Tt 3a0€3TeYeHHsT CTEPITHOTO JKUTTSI B «HOBOMY TOPSIIKY», a JJIST MEHIIOT —
akTUBHY poboty Ha mepemory Himeuunnn [18, c. 210]. Komabopariionicris
(collaborationnistes) crioHyKaiu i€0JOTiUHI TPUYUHU TIPUEAHATUCS IO TIPOHA-
IIUCTCHKUX TapTiil (CIOBiAyBaHHS TOTAJITAaPHMUX imeaniB abo aHTUKOMYHI3M),
BOHW MiITPUMYBAJIN CITIBIIPAITIO 3 HiIMEIbKUMH OKyraHnTamMu. HatomicTh kosa-
6opanTu (collaborateur) 6y MoTUBOBaHi GBI MTPU3EMICHUME TPOOIEMAMH,
MOB’I3aHVMHU 3 OCOOMCTUMHU iHTEpecaMu YU MIMPITUMHU HAIIOHATBHUMHU TIJISIMI
[40, c. 27]. 3pemroio Littlejohn aprymenTye, mo 4iTki Mexi Mixk po6OTOIO
Ha KOPHUCTH BOpOra Ta po6OTOI0 3 HUM MOCTYIIOBO CTHPAIOTHCS i 3HUKAIOThH
[18, c. 211]. Ili3nime Ha 1e BKa3yBasu if iHmi icropuku [nus.: 21, c. 14].

Peter J. Davies (2004) xoncTatye, 1o B KoHTekcTi Dpaniiii ictTopuku po3pis-
HSIOTH <«KOJlabopaiioHismM» («6e3yMoBHa» ifeosoriyHa GJIU3BKICTD) 1 «KOJa-
6opario» (poboTa 3 BOPOTOM HA CyTO MPAKTUYHUX i MaTepiaJbHO-TEXHIUHUX
piBHsX) [9, c. 24]. CyuacHi s po6oTH, TIpUCBsAYEH] pexuMy Bili, posrisaaoTh
IO JIMXOTOMIfO SIK TIEBHUU eTall iCTOPUYHUX JOCJi/KEHb, KOJIU yBary OyJio
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CKOHIIEHTPOBAHO Ha OOTPYHTYBaHHSI MoBeAiHKM BimmicTi. Ile meBHUI wac mij-
TPUMYBAJIOCh iICTOPUKAMU, OJIHAK, y IMiJICYMKY 3a3HaJ0 KPUTUKHU, & CTOCOBHO
XapaKTEePUCTUKHU CITIBIIPAILl, IO MaJsia MicIle 32 HIMEI[bKO1 OKyTallil IHITUX KPaiH
abo B iHIIMI icTOPUYHUI TIepios, He 3100y/10 Bu3HaHHs. Sk 3asnauns Roderick
Kedward (1985), kopucHe JiHTBiCTHYHE BUPINIEHHS TPOOJIEM KaTeropusartii,
sIKe TIOB’si3aHe 3 BHOKPEMJICHHSIM «KOJIa0OPaIliOHICTiB», SIK TaKWUX, IO 1/[€0JI0-
TYHO Bi/JlaHi OKYIIAHTY, He TIOBUHHO NMPUXOBYBATHU /Iy’Ke TiCHI B3aEMO3B’SI3KH
Mik Kosabopartionicramu ta Kosabopatntamu [16, c. 41]. Philippe Burrin (1997)
3 IBOTO MPHUBOJY 3a3Havae, mo collaborationism i d’etat collaboration — e nBi
TIJIKA OTHOTO jiepeBa, OOUBI MOTOMKYIOTHCS 3 HEOOXIIHICTIO «KOHCTPYKTHBHOT
CIIBIIpalll», TOMY BIIMIHHICTb MI)K HUMM IIOJIAATA€ HE B XapaKTepi, a B CTyIIEHI
criBnpari [17, c. 161].

Collaboration vs. cooperation

Gerhard Hirschfeld (1981) mume nipo «kosmabopartito» (collaboration), sxio
H1eThCs PO KOHKPETHI 1H/IMBilyaJibHO MOTUBOBAHI BUTIAJIKH, Ta TIPO «KooTepa-
1it0» (cooperation) — PU 3TajlyBaHHI PO B3aEMOJIII0 HACEJIEHHS 3 OKYTAIliTHOIO
Ba010. [IpoTe BYeHMIT pH 1IbOMY BKa3YE, 110 BUKOPUCTAHHS HEUTPAJIBLHOTO TeP-
MiHa «KOOTepallisi», IK CHHOHIMY TMOHSTTSI «KOJIa00pallisi», 3 HOro MOJITUIHUM,
i71e0I0TiYHIM 1 MOPaJIbHUM BiZITIHKOM, JIa€ 3PO3YMITH, 1[0 TEPMiH «KoJabopalis»
He MMOBMHEH 0OMEKYBaTHC JIMiie KpaitHiMu (hopMaMy iHAMBILYyalbHOI Ta KOJIEK-
THUBHOI MOBE/IIHKH, a 3ACTOCOBYBATHCS i1 /10 TIOBCSIK/IEHHOI B3aeMoii [12, c. 468].
To6To HayKoBelb HaJa€ IepeBary TepMiHy «KoJabopallisi», OJHaK HaMara€ThCs
po3MMpPUTH chepy HOro 3acTOCYBaHHS ak /10 BUITQ/IKIB IMOBCSIKIEHHOI Koomepailii
3 OKYIIAHTOM.

Y 1bomy 3B’s13ky npuBeptae ysary gociimkennsi Carsten Holbraad (2017),
KUl BUOKPEMUB CIIEKTP peaklliil Ha OKyIallilo, BHOKPEMUBIIHN B 10r0 CTPYKTYpi
TPU CETMEHTU: MATPUMKY (Support), Kootmepailiio (cooperation) Ta OMO3UILIIO
(resistance). 1linTpuMKa BUILJINBAE 3 TIEBHOTO TUITY OTOTOXKHEHHS 31 CTOPOHOIO,
sIKa OTPUMYE TATPUMKY, HalaKTHBHIITY (hOPMY SIKOT BUEHUI Ha3MBaE KoJIabopa-
uicto (collaboration). Bona BuMarae GiJibIl MOBHOI BiIaHOCTI, HizK KOOIIepailis,
1110 nepegdayvac Juiie MeBHWIA CTYIHb B3AEMHOCTI Mixk ctopoHamu |14, c. 42—43].

Jochen Bohler i J. Miynarczyk (2018) 3asnauarors, 1o MOHATTS «KoJabopatisi»
(collaboration) nepeBakHO BUKOPUCTOBYETHCS IS OMUCY TEBHUX (DOPM KOOTIE-
patiii (cooperation) Mix IiAKOPEHUM HaCeJEHHSIM Ta OKYIAHTOM: KoJjabopariis
PO3IJISAIAETBCS K CIIBIPAIl 3 OKYINAIIHOI CUJI0I0, sIKa SBHO 3aBJIA€ IIKO/U
IHTepecaM TIiJIKOPEHOTO HaceJeHHS Y JIepKaBH, TOJII SIK TEPMIHOM «KOOTIepallis»
MO3HAYAETHCST B3AEMOIisl 3 OKYTAIIIHOIO BJIAION0 JIJIsT 30€PEKEHHST JKUTTEBO Bayk-
JINBUX JICPKAaBHUX THCTUTYI(I HA OKYIIOBAaHUX TEPUTOPIAX 1 3aXUCTY HACEJTCHHSI
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BiZl HacmiKiB BifiHu [41, c. 236]. HaykoBiii He poOJIsITh MPUHIIMITIOBOTO PO3Pi3-
HEHHsI MK TIUMU MOHSTTSIMU, OJTHAK, BUXO/STIN 3 1X Cy/IKeHb, Komabopallist Mae
MEePEBAKHO BYKYUI 3MICT 1 OiTBIIMIA MIKiIJTMBIIT TIOTEHITIA.

Y Bunasky 3 oxynosanor nimuysmu (BctaBieHHs Hamte. — M. P.) YkpaiHolo, sIK
BizsHauae Frank Golczewski (2003), Baskko roBoputu mpo Kosrabopaiiiio (Him.
die Kollaboration), ockiibku ii 4acTO po3yMifOTh SIK CIIBIIPAIIO TOJITHYHOI BJIaIH
3 okymanToM [11, c¢. 151]. Yuenuii miakpecsioe, 1o Korabopailist yKpaiHChKOTO
HaceJIeHHS 3 HaIlUCTChbKUM PEKUMOM IMOMITHO Bi/Ipi3HsJIAcs Bijl iHIIUX €BPO-
HeiiChbKUX BapiaHTiB, He OyJia MoJITHYHOIO (B CEHCI — MPOHAIMCTCHKOI0), a TOMY
Bejie MOBY TIPO cnigpobimuuiymeo 3 Boporom (HiMm. die Zusammenarbeit). Y 2003 p.
y Himeuuuni 0yB omy6mikoBanmit 36ipuuk 1opobkis icropukiB «Koonepauis ma
3nouunu. Dopmu <xonrabopauii> y cxionii Ceponi 1939—1945», B IKOMy B KOKHIi
CTATTi BIAKMAAETHCS TEPMiH «Kojabopallis» K IPUHUSINBUAN 1 TaKWii, 1[0 Ma€
MTOJIITUYHUI BUMIP, CBIJYUTDH IIPO HEMOXKJINBICTh HOTO BUKOPUCTAHHS /IO OIUCY
MOJITHYHO OGAWy»KOi CITBIPAIl B eKOHOMIIl Ta yIpaBJIiHHI, HATOMICTb TIPOIO-
HYIOTBCST aJIBTEPHATUBHU «KooTeparlis/criBmpaiisty (HiMm. die Kooperation), «mic-
1ieBa yuactb» (HiM. die einheimische Beteiligung) Ta «criBpoOiTHUIITBO> (HiM. die
Zusammenarbeit) [42]. Ha nymxy Markus Eikel (2013), sBaxkatoun Ha mpobiiemy
BXKMBaHHs TepMiHa «collaboration» 3 ycima oro HeraTHBHUMU KOHOTAITISIMU, JIJIsT
Mo3HaYeHHsT HeOOXITHOT /IJIsT BMSKMBAHHST T1i/T Yac OKYTIAIlii CIiBIpaIli HaceeHHsI
3 OKYIAHTOM TEPMiH «Cooperation» BUIAETHCS OIMBIIT JOIIBHIM JIJIST OXOTIJICHHS
peasiii i moTpeb OKymariitHoi cutyailii cTocOBHO Ykpaiuu B mepion JIpyroi cBi-
toBol Biitau [10, c. 112].

Y mpomy 38’s3ky Daria Rudakova (2018) sayBakye, 1mo opurinaabHuii dhpan-
Iy3bKHiT TepMiH «collaboration» criepiiry MaB IMIMPOKe 3HAYEHHS CIIIBPOOITHUIITBA
(cooperation) y Tiit un inmmiit popwmi, ase micast [Ipyroi ¢BiTOBOI BiitHM BiH HaOyB
GiJIBIN BY3HKOTO 3HAYECHHS 3Pajii, TOJI SIK TEPMiH «cooperation» CTaB TIO3HAYaTH
BUMYIIeHNWI a60 000B’I3KOBHII KOHTAKT MiK OKYIIOBAHMUM HACEJEHHSIM Ta OKY-
na"Ttamu |22, c. 14].

VY passHChKUI Hepiof MUTaHHS CIIBIIPAIll 3 BOPOrOM OIMUHUIOCS HIOW 3a 60pTOM
icropii. PagsgHcebka iieonoris He Morja 3MUPUTUCA 3 TUM, 110 3HAYHA YaCTUHA
HACEeJIEHHs] BUMYTIIEHO 91 JOOPOBITBHO B3aEMOIIsIIA 3 HIMEI[HKOIO OKYTAIliITHOTO
anminicTpaitieto. Ile cynepeynsio HapaTUBY PO MATPIOTU3M COBEILKOTO IPOMa-
naanHa. Jlocmiakenns nporo peHOMeHy postouasnucs Juiie 3 posnagom CPCP.
Boxrouac ocobimBocTi hpaHIly3bKOI CIIBITPaIli B ILIOMY BasKKO ITPOEKTYBATH Ha
peautii okymailii B cxXifiHiii €Bpori i Ha TepeHax YKpainu 30kpema. ToxX, He TUBHO,
[0 Y MOCTPAJSHCHKUX ICTOPUYHUX JOCTIPKEHHIX CITIBIIpAlll I1i/] 4ac HiMeIbKoi
OKyTIallil 3arajioM He BXKMBAIOThb TE€PMiH «Koorepallisi». [lonpu 1e pocaiiHuku

138 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2023. Bun. 162



Rubashchenko, M.A. "Collaboration’, "Collaborationism', "Cooperation’, "Collaborative Activity"..

HaMarajucs BiATIHUTU oKkpeMi (hOpMU CIIIBIIpalll HaceJIeHHs 3 OKYIaHTOM BiJl
imeosoriuno 3abapsieHoro Kosmabopaiionismy. Tak, Muxaiiio Cemupsira (2000)
3a3HayvaB, 110 3aBJIaHHs ICTOPUKIB MOJIATAE B TOMY, 1100 PO3CTaBUTH BCe Ha CBOI
MicIIst: crpaBkHi KojabopallioHicTh MaroTh OyTH MoKapaHi, a MiJILHOHU TpoMa-
JSH, SKi BUMYyIIeHi OyJiM 3apajy BUKUBAHHS CIIIBIPAIIOBATU 3 OKYIIAHTAMK Ha
moOyTOBOMY PiBHI, — 3aXWIeHI Bif raneOHOTO sipuKa <«3paanukas |30, c. 6].
Ha nymky Banentunu Iaiikan (2005), TpyzoBY [AisIbHICTb POOITHUKIB, CEJIsIH,
caTyKOOBITIB aJIMIHICTPATUBHUX Ta iHINNX YCTAHOB, JIiKapiB, YUNUTEJIiB, arPOHOMIB
Ta iHMMUX (axiBIliB, YU CYCIHiJbHA aKTUBHICTH IIiJl Yac OKyMallii TiTJepiBIgMU
TepuTOpii YKpainu OyJra crupsiMOBaHa Ha BYKMBAHHS, 3a BIICYTHOCTI B Hill 03HAK
3JIOUMHIB, CJIiJ{ BBa)KaTH TAKOIO, 1[0 He Iijsrae rnepeciigyBantio [34, c. 51].
To6to, GopMaIbHO HE BUKOPHUCTOBYIOUM «KOOIEpaIlilo» Yy TOMY CEHCI, 10 Po3-
IJISI/TAETHCS 3aXi/THOIO iICTOPUYHOIO HAYKOIO, AOCJIiTHUKH, OIHAK, BiIMEKOBYIOTh
BiZIMOBiiHI 11 (hOpMU TOBEMIHKH Bijl KOJTaOOPAIiOHI3MY.

Collaboration vs. co-belligerence (allies, support)

3rizHo 3 baraToTOMHUM BuAaHHSAM <«EHIMKIOMEDis icTopil Ykpainu» (2007)
HOPSJL i3 BIacHe «K0Jab0palioHi3sMOM», SIKUil 11epeabadac HasiBHICTh ITOJIITUYHOT
YTO/IU 3 OKYTIAHTOM, CY9aCHi JOCJTITHIKNA BUOKPEMJTIOIOTh TAKOK «KOOTIEPyBaHHS»
(cooperation) 3 OKyTaIliitHOIO BJA/I0I0 Y IUBIIBHUX TaTy3dX Ta «CIiJIbHE Be/IEHHS
BiliHu» (co-belligerence) na 6ot oxkymnariiiaux cui [43].

OcranHniil pi3HOBHU/| IIPUBEPTAE yBary y 3B’s3KY 31 CKJAJHOIAMU BU3HAYEHHS
MicIst criBIIpaii oKkpeMux cy0’€KTiB 3 OKYNAaHTOM, SIKi PO3IJISAAIOThCS K PiBHI
ffoMmy abo npuHaiiMHI He TIOHeBOJIeHi HuM. Y Jpyriit cBiTOBIiT BiiiHi HU3Ka €BPO-
NeifichbKUX JiepskaB He OYJIM OKYIMOBaHi riTiepiBchbkoo HiMequnHoo, akTHBHO
CIIBIIPAIIOBA/IN 3 Heto, Oysu 1l COI03HUKAaMU, Y TOMY YMCJi H Ha i/e0I0TiuHIX
3acajiax. B icTopuyHuUX mpangx ypgaau IUX JepKaB TaKOK HEPIJIKO IMEHYIOThCS
KosabopariionictcbkuMu. /[0 HUX MOKHA BiJHECTH, 30KpeMa, ypsaau Bourapii,
Pymynii, CioBauunnu, Yropiunu.

Peter J. Davies Bkasye Ha apryMeHT, 110 HaBejeHi cotosuuku (allies) B3arayi
He Oy KonabopaHTaMu. IX JOIIMBHO PO3TISAAATH SK TaKUX, KUM BOHU OyJn
HaCIpaB/i: CyBepeHHi AepsKaBH, sIKi He OyJin aHi OKymoBaHi, aHi migkoperi [iT-
JIepoM, TOOTO COIO3HUKU OYJIM COIO3HUKAMM, a He KosabopanTamu |9, c. 22].

3 UM apryMeHTOM Y IiJIoMy cjig morogutucs. Sdka 6 tepMinosoris He Oyia
BUKOPUCTAHA JIJIs1 TIO3HAYEHHS B3a€EMOJIil 3 OKYIIAaHTOM, HE3MIHHOIO 03HAKOIO
JIOCJT/IZKYBaHOTO (hDeHOMEHY 3aJIMIIAEThCS O/IHA 31 CTOPIH ITi€T B3AEMOJIii — OKY-
nmaHT. bes HbOTO BTpAva€eThCst CEHC Yy OKpeMoMy Horo poarisai. Came oKymaitiii-
HUI PEKUM TIOPOJIPKYE B3AEMO/IIIO SIK MPE/ICTABHUKIB BJIA/IM 3MIIIEHOTO CyBePEHa,
TaK 1 3BUYAHUX JII0JIeH 13 Yy)KOPIAHUM €JIeMEHTOM.
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Cxaaonicmos 00Cioxcysanozo peromeny

[TporemoHcTpOBaHA BHIIE TEPMIHOJIOTIYHA OaraTOrpaHHICTh (heHOMEHY CITiBITpaIti
Hacrpasi BigoOpakae HaHOIIBII BiOMI Ta BiZIHOCHO yCTaJieHi HOCJIiIHUIIbKI
mizgxoan. Ajie HaBiThH IX ZOCTaTHBO, 0O 3a4ATHCSA MUTAHHAM PO HPUYUHM i
nogBu. /I aBTOpa HEMa€ KOHOTO CYMHIBY B TOMY, III0 BUKOPUCTAHHS PI3HUX
TEPMIiHIB JIJIs1 TIO3HAYEHHS CIIBIIPAIll IeTePMIHOBAHO HA/I3BUYAITHOIO CKJIA/IHICTIO
JOCJTIKYBAaHOTO 00’€KTa.

OnwH i3 mepumx AOCTIAHUKIB 11boro (heHOMeHY Stanley Hoffmann mownan mis
CTOJIITTSI TOMY 3a3HauaB: <«the subject is infernally complicateds [13, c. 375]
(3 aHIJI. — «TeMa TeKeJabHO CKaaaHar). [Iporte 3a 111 poku Majo 10 3MIHUIOCS
B ii xapakTepucruiii. Tema mificHo HaaTO GOJIiCHA, BUKJINKAE GAraTo HEIOPO3Y-
MiHb, TocTpuX 1 TpuBasiux aedaris [29, c. 42]|. Cuinpars Habyma 6e3mmid 06
i hopm, BizbyBamacst mpakTUYHO B ycix chepax xutts [21, c. 18]. Bisser Petrov
(2002), po3MipKOBYIOUM HaJ IUMU CKJIaAHOIIAMM, IHIIE, 110, 3 OAHOIO GOKY,
UTaHHs KOoJabopallil OlOBUTE IYCTUMU 11€0JIOTTYHUMU, TIOJITUYHUMU, eMOIIiii-
HUMHU Ta OaraThbMa iHITMMU TJTACTaMH, SIKi 3aBaKalOTh HEYIEPeKEHOMY aHali3y
IIbOTO SIBUIIA, 3 iHIIOTO GOKY, BUJIYYEHHST f0r0 3 KOHTEKCTY 0OCTaBUH i yacy Ta
PO3MIIIIEHHS IOTO B YMCTHX i i30/IbOBAaHUX «1aOOPATOPHUX» YMOBAaX TaKOK TaiTh
y cobi Hebe3neky 3iCKOB3HYTH B iHtmi KpaitHomti [20, c. 14].

TepminooriyHuil TIIOPasisM (eHOMeHY CIIBIpAIll € Pe3yJIbraToM IIMOOKOI Horo
HeoHOpiHOCTI. DopMU criBIpalli Mi’K OKYIIOBAaHUMHU Ta OKYIIaHTOM MOKYTb
iCTOTHO BUPI3HATUCS 4K 32 CTyIIeHeM, TakK 1 3a XapaKTepoM B3aeMO/Iii. Pi3HuMm €
CTYIiHb TOOPOBIIBHOCTI YN BUMYIIEHOCTI, PI3HOIO € MOTHBAILS CITiBIIpaIlli, KOH-
TEKCT Ta 00CTaBUHM, 3a SIKUX BOHA BifOyBaeThest. Taka 1l 0COOIMBICTD CTUMYITIOE
110 notyky GopM (TepMiHiB), aKki Oyau 6 37aTHI BiZoOpasuTH iCTOTHY 3MiCTOBY
(cyTHiCHY) BiIMIHHICTb.

[epeaycim BuHKKIIA TOTPeba Y BiMEKYBaHHI i71€0JI0MYHO KpailHix (popM CIIiBII-
paiti, 110 BUKJUKAIOTh HAWOIIbIINNA MOpaabHUN (i TOPUANIHUN) OCYI, KOJH
TO¥, XTO CIIBIPAIIOE, OTOTOKHIOE cebe 3 OKYIAHTOM i IIUPO MparHe IbOro.
OxpeMi icTopuKy cripoOyBa/Ii MO3HAYMTH TaKy CIIBIIPAIO <KOJIab0PaIlioHiZMOM»>
(collaborationism). 1leit TepmiH, Ha BiamiHy Bia «kosabopartii» (collaboration),
sgKuii 10 [[pyroi cBiTOBOI BiliHM 3arajioM MaB BUKJIIOUHO IMO3UTUBHY KOHOTAITIIO,
OyB yBelleHUI B 00Ir came /it MO3HAYEHHST €THYHO HETaTUBHOTO SIBUINA, TTPH-
PIBHIOBAHOTO 10 HaWTsKYMX (hopM JepskaBHOiI 3paau (high treason). BoxHouac
y OLIBIIOCTI MOCHI/IPKEHb HaBiTh Pi3Hi BUAM <«IIMPOi» CHIiBIIpalli 3 OKyMaH-
TOM BCE JK TIO3HAYAIOTHCS 3araJlbHUM TEPMIiHOM <«Kosabopartist> i TiJIbKU 1HOI,
3 METOIO KOHTPACTYBaHHs, 3 YCi€l CyKyImHOCTH (hopM KoJabopartii BHOKPEMJIIOIOTh
KoJ1ab0paIioHiam.
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SIk ybayaerhcsi, BUOKPEMJIEHHS OCTAaHHBOIO NPUHOCUTH Oijibllle KOPUCTI
B TOMY CE€HCi, KM YaCTKOBO MOXHa IPOCTEXUTHU B CTATTI paHille IIUTOBA-
Horo John Armstrong, To6To B 3naueHHi eHOMeHy 5K Takoro. Mosa iize He
CTIZIBKU TIPO 3aCTOCYBaHHS (DEHOMEHOJIOTIUHOTO MiZIXOY, CKIJIbKU TIPO 3BUYANHY
JIoTiKy Ta MeTtoz abctparyBanHs. [lboMy cripusie, sik ybadaeTbest, MOpGoIoTiuHa
Oy/10Ba 3aIPOITOHOBAHOTO TePMiHa, SIKUI Ha JIOJIaTOK 0 BJKE BiZIOMOI OCHOBU
«collaboration» orpuMas cydikc «ism» (-i3M/u3M), 1[0 Ma€ K JTATUHCbKe (-ismus),
Tak i JaBHbOIpeIbKe (-10udg) TMOXOKeHHs. BiH 3amosnyeHnii GaraTbMa MOBaMu
cBiTY. B yKpalHCbKill MOBi BiH TPalJsS€TbhCs B OCHOBAX iIMEHHUKIB YOJIOBIUOTO
POy 1, sIK i B iHITNX MOBaX, BKAa3y€ Ha HA3BU 3 y3araJbHEHNUM, aOCTPAKTHUM 3Mic-
TOM [44, c. 107]. OTiKe, BKUBaHHS TepMiHa «KOJa0OPAIliOHI3M» HacaMIiepe] Ma€
CJIYTYBATH TIJI BiIBOTIKAHHS Bil 0COOMBUX (MIPUBATHIUX ) O3HAK OKPEMUX (hOpM
CIIBIpalll 3 METOIO y3arajabHEHHs 11 O3HAK 1 OTPUMAHHS I[IJIICHOTO 3HAHHA IIPO
CIIIBITPAILIO SK TaKy. Y 1IbOMY 3HaUY€HHi OyIb-sIKUil aKkT ciiBnpalli (Kosabopaliii um
Koollepallii) OKyITOBaHOTO 3 OKYTIaHTOM (POPMaIbHO OXOTLITIOETHCS IIUM TEPMiHOM.

[Torpe6a B audepeHIiiaIbHOMY IHAXO0/1 10 OLIHKN PisHUX (hOPM B3AEMOIII 3 OKY-
[IAaHTOM BUKJIMKaJIA He JiMle BUOKPEMJICHHSI HAallMeHYBaHHS <IIMPOi» CITiBIIpalli
3 HUM, a 1 BiITIHEHHS BiJl I[bOTO CTUTMATU3YIOUOTO SIPJMKA TaKOX (GOpPM, KOTpi
Ha TaKy CTUIMaTH3allilo He 3acayroByloTb. Mosa iizie, 30kpema, Ipo Ti TUIIU
MOBEAIHKY 3BUYAHUX POOITHMKIB Ta CEJISIH, PO SKi 3a3HAYa/IM 3rajaHi BUIIE
Muxaiino Cemupsira ta Banentnna Illaiikan. Sk HACTIIOK, MUPOKOTO BKUTKY
B 3aXiHUX JuKepesax HaOyB TepMiH «cooperations. ETHMOJIOTIYHO Ta ceMaHTHIHO
BiH He 00TsmKeHui cioBamu Mapinaisa Mimina [Terena, mic/s SKUX aqbTepHATIB-
Huil lomy Tepmin «collaboration» HaGys BizoMoro smicry.

Koormepertisi 3 OKynmaHTOM PO3TJISIAETbCSA TEPEBAKHO 3 €TUYHO HEUTPaJbHOI
no3uiii. Bupaernscs, mo BuokpeMyieHHs 1€l hopMU B3a€EMOIiI 3 OKYIIaHTOM
3YMOBJIEHO TIPO6JIEMOTO TIMOOKOT MPIPBU MiK JBOMa JliaMeTPAIbHO TPOTUIIEHK-
HUMU (popMaMu peakxilii OKYIMOBaHUX Ha OKYIMAIliMHUI PeKuM — CITiBIIpallero
(collaboration) ta otiopom (resistance). 3 TOYKU 30py icTOPIi, BilHN Ta OKyMAaIlil
HepeBakHO OIKMCYIOTHCS B IIMX YOPHO-6inux (apbax, ofHa peakilis 3aCy/IKy-
€TbCs, iHIIA — repoidyeTbed. OHAK MiXK JBOMa KpailHOIIAMU — CITiBIIpalleio Ta
CYIIPOTUBOM — € BeJIMYE3HUN Jlialla30H BapiaHTIB, dKi OXOIIIOIOTLCI «MOPAJIBHO
cipoio 30H0I0» (moral gray zone), jie MO MyCSTh POOUTH BayKKU BUOIp 3apaan
BuskuBaHHs [15, ¢. 749-751; 19, c. 785]. Bumaerbes, 1110 abcooTHa GiIbIIicTh
OKYIIOBaHMX IepebyBaioTh caMe B I1iil 30Hi.

Bimuusnani ainzeicmuuni acnexmu

Tesaypyc ykpaiHCbKOI MOBH, 30KpeMa I0PUINYHOI, MICTUTD SIK BJIACHI, TaK 1 3aI0-
3WYEHi JIeKCeMH Ha TMO3HAYeHHS OCTiKyBaHOTO (heHOMEHY. /[0 BMacHUX MOKHA
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BIJIHECTH HIMPOKO BKUBaHI CJIOBA «CIIBIIPAIST», «CIIBPOOITHUIITBOY, «B3aEMOLisT»,
a TaKOXK <IATPUMKA» 1 «CHPUSHHS», 0 3al03UYEHUX — <«KOJIabopalioHizm»,
«Kosrabopaiist», «koornepailisi». IIpuiingaTo BBakatu, mo caoBo «collaboration»
IIOXO/IUTH BiJl (ppaHIly3bKOi MOBH, y SIKilf BOHO Ma€ Tpu 3HAY€HHS — Bijl HAWIIUP-
MIOTO 710 HAWBYsk4oro: 1) cmiBmparrsd, ydacts y poboTi 3 iHmunM, 2) mosituka
AKTHUBHOI CITIBIIPAlli 3 BOPOKUM OKYIAHTOM, 3) MoJiTUKa ciiBnpaiti 3 Himeuuu-
Hoto ypsiny Bimni [45]. HacripaBai k 110ro eTUMOJIOTisI csira€ KOPiHHSM JIaTUHI
(collaboratio, -onis), TIpo 10 3a3HAYAETHCS 1 B CaMUX CJIOBHUKAX (hpaHIy3bKOI
moBu. Ta cama icropis 3i ctoBoM «cooperations. TobTo, sikio 6yTu GiIbIl TOY-
HUM, <KOJIabopallisi» MOXOAUTH 3 JIATUHCHKOI MOBH, ajie HOTO <«3PaHUIIbKA»
ceMaHTHKa, Oe3yMOBHO, ITOB’sI3aHa i3 3raJlaHNM BHWIIE BUCJOBJIIOBAaHHSAM (DpaH-
1y3bKOro Jizepa pexkumy Bimi. Oquak moTpi6Ho 6yTu peajicraMu Ta BU3HATH,
110 1I0T0 3aI03MYEHH B 1HIIII MOBHU, 30KpeMa I YKPaiHCbKY, 3/[ICHIOBAJIOCS 3 aHT-
JHCHKOT SIK MOBY MIZKHAPOIHOTO CITLTKYBAaHHSI, SIKOI0 OyJIU HamucaHi OibImicTh
BIIMTOBIIHNX HAYKOBUX JOCJiKeHb. ToMy B 11iif poOOTi [ZKepesoM 3ao3udeHHsT
BBAKAETHCS came I MOBa.

Jlig 3’acyBaHHS 3MICTy 3all03MYEHUX TIOHSATH 3BEPHEMOCS /10 TAYMAYHUX CJIOB-
HUKIB yKpaiHChKOI MOBH. TyT 0/pa3y cJiifi 3ayBakWTH, IO CJAOBHUKH, SIKi OyJIH
BU/IaHi /10 TTOYATKYy arpecii pociiicbkol dezpepallii TpoTu YKpaiHu, CTOCOBHO
3all03WYEHNX AHAJIOTIB HE MICTHJIN CJIOBA «KOsabopailist», HAaTOMICTh Y HUX OYJI0
IpeJicTaBIeHe CI0BO «Komabopaitioniams». Tak, y 11-ToMHOMY BUIaHHI CTOBHUKA
ykpaircbkoi MoBu (1970—1980) mix komabopartioHisMOM PO3YMIETHCST 3PAIHUIBKE
CIiBPOOITHUIITBO 3 (hANTUCTCHKUMU 3arapOHUKAMK B OKYTIOBaHUX HUMU KpaiHax
i yac JIpyroi ¢BiTOBOI BiifHU; BiZIIIOBIJIHO /IO 11bOTO PO3KPUBAJIOCS 1 3HAUEHHS
cioBa «kojabopaigionict»> [46]. ¥ Bemkomy Tiaymaunomy ciosauky B.T. Bycena
(2005) maerbcst Te came 3HAYEHHs, OJIHAK, TaKOK 3'SIBJISIIOTHCS TOXiZHI CJI0Ba
— (heMiHUTHB «KOJabOpaIiOHICTKA» Ta MPUKMETHUK «KOJAO0OPAIliOHICTCHKUAN»
[47, c. 553]. Haiibisbin 06’ eMHwMil i3 cydacHUX CJIOBHUKIB — CIOBHUK YKPaiHCHKOI
MoBH y 20 Tomax (gami — «CYM-20»), po6ora Haj SIKMM IIle TPUBAE, BigoOpakae
3HAUHWI PO3BUTOK IOJI0 11bOTO, HE B OCTAHHIO YePTy 3YMOBJEHUI POCIHCHKOIO
arpeciero. ¥ HbOMY He JIMIIEe 3a3HAJI0 CEMaHTUYHOI 3MiHU CJIOBO «KoJabopailio-
Hi3M», a Il BUHMKJIO CJIOBO «K0JIabopalis» Ta MOXiAHI Bif HbOTO.

Tom 7 «CYM-20» (2016) BusHayae koaabopaiioHiaM BiKe He SK sSBUILE JINIIe
Jlpyrol cBiTOBOI BiliHHM, a SIK CIIIBIIPAII0 3 BOPOTaMU CBOEl KPaiHW B iHTepecax
BOpora-zarapOHHKa Ha IMKOAY CBOIH Jep:KaBi; MOXiIHUMU BiJl HHOTO € TAKOXK
CJI0Ba «K0JabopaItioHicT/Ka», «KomabopalioHicTchbkmii» [48, c. 231]. 3micT 11poro
CJIOBaA BiJIIIOBi/Ia€ 3MICTy MOTO 3alI03WYEHOTO BiIMIOBIIHMKA 3 aHTJIiIChKOI MOBH,
y akiit collaborationism o3nadae npakTuky criBmpaili 3 Boporom [49]. Oxnak
«CYM-20» mepexbavae mie aBa CHHOHIMHU, 110 MalOTh TOTOKHE 3 KoJabopaii-
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OHI3MOM 3HAY€HHs, a caMme — <«KoJjabopaiis» i «KoaabopaHTCTBO». BigmosigHo
TOTOKHE [0 CJIIB <«KOJabOopalioHicT/Ka» Ta «KO0JabOPalioHiCTChKUI» MaioTh
3HAYeHHs CJIOBa «KOJabopaHT/Ka» Ta «KoJjabopaHTChKuii». Bisibiie Toro, ciin
BiJI3HAYNTH i TOSIBY Ji€caoBa «KogabopyBaTh» (y 3HAUYEHHI — 3aiiMaTHCS KOJia-
GOPAHTCTBOM) Ta MOXIHOTO Bi/l HHOTO IMEHHUKA «KOJTabOpPYBaHHS», SIKUI 3a 3Ha-
YEeHHSAM IPUPIBHIOETHCS 110 Kosabopailii Ta kojaboparionismy [48, c. 230—-231].

Y 11boMy 3B’3KY, OKPIM SBHOTO PO3BUTKY CJIOBOTBOPEHHSI CTOCOBHO JIOCJIIJIKY-
BaHOTO (peHOMEHY, BapTO 3BEPHYTHU yBary Ha /iBa JuBHI HioaHcu. [lo-nepiue,
CJIOBHUK iTHOPYE iHIII, 30KpeMa MO3UTHBHI, 3HAYEHHsI CJIOBA «KOIabopaltisi». YTim
notpibHo BusHaTH, 1m0 10 2014 p. Maso XTO 3 HOCIIB YKPaiHChKOI MOBM 3HAaB,
10 1€l TepMiH Ma€ HeraTWBHY ICTOPUYHY KOHOTaIlilo (KpiM, BJacHe, iCTOPUKIB
i (pinosioriB) Ta BUKOPUCTOBYBAB MOTO BUKJIIOUHO Y 3HAUEHHI CITJIBHOI /ilJIbHOCTI
MiK JTIOZIbMU, KOMITaHisIMH, OpeHaMu TOIIo. Ta HaBiTh 3apa3, B yMOBax arpecii,
IOr0 TTO3UTUBHUM 3HAUEHHAM IIUPOKO MOCJYTOBYIOTbCS B TUX cdepax, SKUM
npUTaMaHHe BXKMBAHHS aHIIi3MiB (30kpeMa, 1T, moy-6isHec, MiKHApPOAHI BiHO-
cvHU, GJIOTEPCTBO TOIIO). 3PEIITOIO, SIKIIO 3BEPHYTHCS 0 aHTJIICHKOTO CJI0Ba
collaboration, To niepine i HaOLIBIN BKUBaHe HOrO 3HAYECHHS €, SIK TIPABIIIO, TO3K-
TUBHUM — 00’'€[IHaHa TIpalls, CIBIIPaIsd, 0COOJIMBO B JIITEPATyPHiii, MUCTEIbKIi
chepax um B HayIIi, a IPYTE € CIENialbHIM — 3PaJHUIIbKA CITiBIPAIlS 3 BOPOTOM
[50]. ITo-apyre, CAOBHUK IIPONOHYE IPUKMETHUK, HOXIIHWI Bif «Kojab0paHT-
CTBa», OJIHAK TTOXIHUIT Bi/l «KOIab0pallii» BifICyTHIH, 110 CTABUTH MUTAHHS TIPO
Te, HACKiJIbKM BiATIOBila€ yKPAIHCHKOMY Te3aypycy CJI0BO <«KosaboparliitHas,
BUKOpHUCTaHe 3akoHoaBieM y 3arosioBky ct. 111! KK Ykpainn.

[Ilono cnoBa «koomeparllisi», TO, 9K 1 B aHIJIIHCHKIN MOBI, Yy gKiil cooperation
MO3HAYAE [0 YU MPAKTUKY CIJIBHOI poOOTH 3 iHIINMU, CIIiBIIPAIo, CIiIbHEe
BeJIeHHsT [istibHOCTI [51], B yKpaiHCHKill MOBi BOHO TaKOK MO3HAYA€E CIiBPOOIT-
HUIITBO, O/THAK Ma€ i By)K4i 3HAU€HHsT — 0coOMBOI (hopMuU opraHisalrii mpaiti, 3a
SIKOT GaraTo Jiojieil Gepe CIiJIbHY y4acTh y TOMY caMOMy ab0 B Pi3HUX TIOB’sI3aHKX
Mik cob0I0 IpoIecax Ipaili 4yu MeBHOro 00’€HaHHs, CTBOPEHOrO HOro djeHa-
mu-taiioBukamu [48, c. 405]. B ropuanuniii TepMiHOIOTIT KOOmepaltisi oTpuMasa
CaMOCTiliHe 3HAUYeHHS SIK CHUCTeMa KOOIepaTUBHUX OpraHizailiii, CTBOpeHUX
3 METOIO 3aI0BOJIEHHS eKOHOMIUHMX, COIIaJbHUX Ta IHIINX MOTPed CBOIX YJIeHIB
(nuB. cr. 1 3akony Ykpainu «IIpo koorepaiiio») [52]. Bukopucranus iioro Ha
MO3HAUYEHHsI TUX BUJIIB CITIBIIpAIll 3 OKYIAHTOM, SKi XapaKTepU3yIOTbCs Iepe-
BAKHO SIK «MOPAJIbHO Cipa 30Ha» YW CTAHOBJISITH MMOPIBHAHO HEBUCOKUI CTYIIIHb
Hebesmeku, mpo mo Bean MoBy Gerhard Hirschfeld, Carsten Holbraad Ta iwmi,
cynepednsio 6 1bOMY IHAXOMY 3a CYTTIO, aJyKe B IOPUANYHINA TEPMIHOJIOTII KO-
omepailig nepegdbayac 06’eHAaHHA Ha OCHOBI CHiJIbHUX MOTPed Ta iHTepeciB s
JOCATHEHHS 1IeBHOI MeTH (a 11e Oisibiine 6yJi0 6 CXOKHUM Ha «IIHUPY» CIIIBIIPAILIO).
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Kpuminanvno-npasosa mepminonozis

Jlo pociiicbkoi arpecii criBmpans rpoMajsH 3 OKyIaHTOM He OyJa Impeame-
TOM OKpPeMUX IOPUAMYHUX (30KpeMa KPUMiHAJbHUX) AOCJi/KeHb. 3TaJ0K PO
KoJsabopaitito / KoaabopaiioHisM HEMOKJINBO OyJIO BiflyKaTH it Ha CTOPiH-
Kax 4KMCJeHHUX IyOsiKaiiil, IpUCBIYeHUX aHAJi3y CKJaly Aep:KaBHOI 3paau
Yy iHIIKUX 3JIOYMHIB TIPOTH OCHOB HallioHaJAbHOI Gesrekn Ykpainu. Tpurepom
MOJIAJIBIIOT aKTUBHOI yBaru, OYE€BUIHO, CTaJla OKYTMallisl YaCTUHU YKPATHCHKUX
TepuTopiil. AKINo aHami3yBaTH BCe PI3BHOMAHITTS IOPUIUYHUX JKepes, TO Gop-
MaJIbHO IepIia 3rajka PO KoJabopalliio MiCTUTBCS B IPOEKTI 3akony Ne 4473
Bim 17.03.2014 p. «IIpo 3abe3nedeHHs TpaB i cBOOO TPOMAJTH HA TUMYACOBO
OKyTIOBaHiil TepuTopii Yrpainus» [53], y CT. 4 SIKOTO TIPOTTOHYBAIOCS BUSHAYEHHST
Koaabopayitinoi disavrnocmu. Take came CJIOBOCTIONYYEHHSI, MOMPAB/a, 3 IHITIM
BU3HAYEHHSIM, 3TaJlyeThcs i B cT. 10 MPOEKTY oHONIMEHHOTO 3aKOHy Ne 4473-1
Bim 19.03.2014 p. y Bapianti mepmioro yntanus [54]. ¥ migcyMKy oCTaHHbOMY
MPOEKTY CYANJIOCS CTAaTU 3aKOHOM, aJjie IMPU MIATOTOBII JI0 JPYTrOrO YUTAHHS
HOpPMa PO KoJabopaliiiHy Ais/IbHICTh 3HUKJIA 3 JOKYMEHTa. Y 3B’SI3KY 3 YMM
iXHI aBTOpU BUPIIIKMJIM [TOCAYTOBYBATUCS caMe TePMIHOM <«Kojabopaiiiiina
MSAIBHICTD>, He3po3yMisio. HacTymmHa XBUJIS 3aKOHOIIPOEKTHOI poOOTH B Iii
chepi npocrexkyervest B 2017 p.: y mpoekrtax Ne 6170 Bix 09.03.2017 p. [55],
Ne 7425 Bim 20.12.2017 p. [56] i Ne 7426 Bin 20.12.2017 p. [57] nporonyerbest
3a60POHUTH KOIAOOPayioniaM Ta BU3HAYAIOThCS Horo dGopmu. Y Bepxoshiii
Pani IX ckaukanus nepini mpoektu Ne 2549 Bix 06.12.2019 p. [58] Ta 5135
Bix 23.02.2021 p. [59] Takox 3raayioTh came 1eil Tepmin. HatomicTs y Hactym-
HoMy — Ne 5144 Bin 24.02.2021 p., BigOysocst panToBe MOBEPHEHHS 10 «KOJa-
60paLiiiHOl MiSAABHOCTU», Y MIZICYMKY caMe I[UM JOKYMEHTOM OYJIO JIOIOBHEHO
KK VYxpainu crarreio 111! [60].

[Tepmri HaykoBi mpaiti, TPUCBAYEHI KPUMIHAJBHUM aclleKTaM CITiBIIpalll Hace-
JIEHHSI 3 POCIMCbKUMM OKYIAaHTaMU, 3’ SIBUJNCS 4Yepe3 /IBa POKM IiCJsl TIOYaTKY
okymnaitii B 2014 p. Tak, nporsarom 2016—2020 pp., 9K i aBTOpOM IIi€l cTaTTi
(2016), Tema BuBuasmacst B myOmikaitisx €.0. ITucemencokoro (2016, 2020),
O. Lnapionosa (2017), O.B. Tomoskina ta I. P. Ckaska (2017), B. H. Ky6ain-
cokoro (2018), A. TlomitoBoi Ta M. Akimosa (2020). Y HUX 1nepeBaskHO BXKUBABCS
TEPMiH «KOIabOpayionizm», a B IESIKUX i3 HUX HABITh IIPOIIOHYBAIUCS OO aBTOP-
CbKi KOHIIENTH (BU3HAYEHHS ), aBTOPU PO3MIPKOBYBAJIN IIPO MeKi KpUMiHasi3a-
il Ta BHOKpemsioBasm ioro opmu. Oxnak B. H. KyGambchkuil, IMCKYyTYIOUM
3 O. B. Tonoskinum ta I. P. CkaskoM, SKi IpONOHYyBaJIM KPUMiHA/II3yBaTH KOJa-
6opallioHiaM, BKa3ye, 10 Taka Ha3Ba € JIEI0 HEBAJI0I0, OCKIJIBKU KpUMiHaTbHA
BI/IMTOBIIATbHICTD 32 KOJAOOPAIiOHI3M SIK SIBUIIE B3arajli HEMOKJINBA, a MOXKe
HACTaBaTH JIKIIe 32 KOHKPETHI 3JI0YMHHI JisTHHS, B SIKUX [IPOSBJISIETHCS 11€ SBUIIE;
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TaKOIO MPEIMETHO-TTPAKTHYHOI CTOPOHOIO SIBUINA KOJa0O0PAIlioHi3My, Ha JYMKY
BYEHOTO, € Kosabopauyitina disavnicmy [61, ¢. 357].

Y KOHTEKCTI 3a3HaY€HOr0 CIIPOOYEMO [aTH OIIHKY TAKOMY 3aKOHOIABYOMY ITijI-
XOMy. 3aB/laHHS TIOJISATAE€ He B TOMY, 11100 3’siCyBaTH SKUHCH MPUXOBAHUN 3MICT,
SKWU IMOBIPHO 3aKJaB y Ili CJ0Ba 3aKOHO/aBellb. Tesieosioriuba iHTeprpeTralis
y BUMAJAKY 3 BITUM3HSIHUM 3aKOHOJABIIEM 4acTO HabyBae (HOpMU HAyKOBOTO
BOpOXiHHA, 1po 110 3a3HavyaB O. E. PagyTHuii, onucyioun el MeTo]| sk Biji-
MyKyBaHHs He30arHEHHOTO TPOMUCY B 3aKOHOJABYUX PIllleHHSIX 3iO0paHuX
NOKYTI BUTIAQJKOBUX /IS TIeBHOI cripaBu Jiojeit [62, c. 100]. Tomy 3aBnanus
0OMEKYETBCSI JIUIITE OKPECJTEHHSIM MOKJIMBIX TIEPEBAr Ta HEIOJIKIB BUKOPUCTAHOT
TEePMIHOJIOTI, a He TONTYKOM METH.

Orrinka TepMmiHa «KosaboparttiiiHa IisJIbHICTh» 3 OTJISIIy Ha iCTOPUYHI Ta ceMaH-
TUYHI aCTIEKTH € JBOSIKOI0. 3 0HOTO GOKY, BiH Ma€ KiJbKa mepesar mepej OiibIi
BijjoMrMU oro BiAnoBigHUKaMu. [lo-Tiepiie, paHiiiie Bike 3ralyBajioCh, 110 TEPMiH
«K0J1ab0pallioHi3M» B icTOpUYHIN iHTeprperallii HaOyB BY3bKOIO i71€0JI0TIYHOrO
3abapBJICHHST <IITUPOi» criBmpart, HatomicTh ynaHa cT. 111! KK Ykpainu nepe-
6avae MUPOKUIT CIIEKTP [isiHb, 3HAYHA YaCTHHA 3 SIKUX TaKOI MOXKe U He OyTh
(HanpukTaz, mepedyBaHHsI Ha TOCA/i BUKJIIOYHO 3 KOPUCAUBUX MOTHBIB). Tep-
MiH «Koollepalligd» Mae€ iHIl BaJld — B iICTOPUYHUX JOCTI/PKEHHAX BiH IMO3HAYA€E
nepeBayKHO BUMYIIIEHI BU/IU CITiBIIPalli, 3yMOBJIEHI MMOBCAKACHHUMHU KOHTAKTaMU
3 OKYIIAHTOM, € IHIIOI0 KPalHICTIO MOPIBHSHO 3 Kosabopaitionismom. Tlo-apyre,
TEPMIHOM «K0JIaOOPAIiOHI3M» CIPaBEIJNBO TTO3HAYAIOTDH OIJIBIN y3araJbHeHUI
benomen (Armstrong) [8, c. 396], aBuine gk Take, a He KOHKPETHI AiSTHHS, 11O
HuM oxorumooThest (Kybambebkuit) [61, c. 357]. BoaHouac el KpuruyHuii apry-
MEHT MosKe OyTH HelTpaxizoBanuii ThM, 10 B ynHHOMY KK Yipainu Hepigko
TPAILIAIOTHCS CXOXKI TEPMiHMU, 1O € aOCTPAKTHUMH 32 CBOEIO CYTTIO, ajie 1€ He
3aBakae iM B/IAJIO TI0O3HAYATU KOHKPETHI aKTH 3JIOUMHHOI TIOBEIIHKN (HAIIPUKJIA/L,
«OaHANTU3MY, «<HAIMAHCTBO», «IIiPaTCTBOY», «IAaXPaiiCTBO» TOIIO).

3 ixmoro 6OKy, TepMiH «KoJabopaiiiiia JisIbHICTb> i3 HETaTUBHUM 3MIiCTOM —
Ile BUHAXi/l BUKJIIOUHO BITYM3HSIHOTO 3aKOHOABIIS Ta, SIK HACJIIOK, «Ha/0aHHSI»
HAI[IOHAJIbHOTO KPUMIHAJBHOTO MpaBa. TepMiHH, 110 MO3HAYAIOTh OKpeMi BUIHN
KpuMiHaapHUX npaBonopymiedb B Ocobmusiit wactuni KK Ykpainu, maorh
BUKJIIOUHO 200 mepeBakHO HeratuBHe 3HaueHHst. CjioBa «kojabopalliiiHa Jisib-
HicTh», Ko ix BimipBaTu Big Tekcry cr. 111" KK VYkpainu, cami coboio He
CBI/IYaTh IIPO TIPOTUIIPABHY MOBEIHKY, TPUHANMHI TIPU 1X MEPIIOMY IIPOYUTAHHI.
[Tocutoe 1ieit apryMeHT i 3BepHEHHsI 10 iX aHTJIIHCHKOTO aHaIory «collaborative
activity» (CHiJbHI 3aX0/U, CIiJIbHA JisSLTBHICTD, 30KpeMa sIK (hopMa HaBYAHHS).
Axnio BUKoOpHUCTaTH 1€l aHTJIINCBKUI BapiaHT, TO aHi ICTOPUK, aHl IOPUCT He
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ineHTH(dIKYE 1€ TOHATTS 31 3JI0YMHHOIO MoBeAiHKOW. HartomicTh «kosrabopaiti-
OHI3M» 3aBXK/I MA€ HeTaTHBHE 3HAUEHHS 3PAHUIIBKOI CITIBIIPAIll 3 OKYIIAHTOM.
Hapemri, sk Bxke 6ys0 ckaszano Buiie, «<CYM-20» He MicTUTb cjioBa «K0J1ab0-
pamiiinuii», aje mepemabdadae «KoaaboparioHiCTChbKUIT» Ta «KOJab0opaHTChKUIi».
Sk ybadaeThcst, 6ibIT BAaIUM OYB O TEPMIH «CRi8npaus 3 0KYynammoms, abo x
3a OTpe6U IPUB’SI3aTHCS [I0 iICTOPUYHOTO KOHTEKCTY — <«Koiabopayis / koaabo-
panmemeo / Ko1abopyeans 3 OKYNnawmoms.

Y Oynb-siKoMy pasi MOTpibeH KOHCEHCYC MO0 TOTO, SIK BUKOPHCTOBYBATH TEPMiH
«kosabopartioniam». HaBpsii 10pucTit 3MOKYTh TOTOAUTHCS 3 TPAKTYBAHHSM HOTO
SK HalOLIbII HeGe3eyHol Ta ieo10riuHo 3abapsieHoi hopmu Kosrabopailii 3 OKy-
na"ToM (KosabopariiHol AisIIbHOCTI ), 110 YaCTO MOAAETHCS B ICTOPUYHUX JOCIi-
JUKEeHHSIX. BiJIbII MepeKoHIMBUM € PO3IJIsi KOIabopalioHisMy sIK iCTOPUYHOTO Ta
3aKOHOMIpHOTO (heHOMeHY (y3araJbHEHUN pPiBeHb ), 1110, IK TPABUJI0, BUHUKAE TIi]T
Yac oKymarii. Ajle HIM He MOKHA TI03HAYaTH OY/Ib-sIKi BUIN B3a€MOIi 3 OKyTIaH-
TOM. SIKIIO NeBHMIT aKT MOBEAIHKNA BBAXKAETHCS aKTOM KOoJ1abopallioHisaMy, To To/i
it 0coba, sika oro BUMHMIIA, CIIPABEIMBO Oy/ie iIMEHYBaTHCST KOJIaOOPAIiOHICTOM.
[Tpamioe 3BMyaiiHa JIOTiKa: TOM, XTO BYMHSE aKT KoJjabopallioHiamy, € Kojabo-
partioricrom. Aste x xiba MOXKHA Ha3BaTH KOIAOOPAIiOHICTOM (3 ypaxyBaHHSIM
HEraTUBHOTO 3a0apBJIEHHS I[bOTO CJIOBA) JIIOIWHY, SIKa, 06 3apOOUTH Ha JKUTTS,
pALoE JiKapeM, IPUOMPATbHUKOM Y1 eJIEKTPUKOM Ha OKYIIOBaHii TepUTOpil, 4n
JIIOJIVHY, SIKa CILJTauy€ HE3aKOHHO BCTAHOBJIEHUI 3eMeJIbHUIT MTOATOK /10 OIOJIKETY
oKkymaHTa, 60 iHakmie B Hei 1o 3emio KoHbickyoTs? Komaboparioniam Mae
OXOILJIIOBATH JIUIIIE TaKy B3a€EMOIiI0, sIKa OTPUMYE OCY/l 3 €TUYHOI TOYKHU 30DY,
€IMHUM 00’ €KTUBHUM TTOKa3HIKOM SIKOTO € TPaBOBHIT OCY/I, TOOTO Ta MOBEAiHKa,
KA 3Ti[HO 3 3AKOHOM BM3HAETBCS IPOTHIPABHOIO. 10ro BUpasHnKoMm, sk y6aua-
€ThCsl, Ma€ OYTH He TLIbKKM KPUMiHaJIbHA UM aMiHICTPaTUBHA BiIIOBIi1aIbHICTB,
aJjie 1 1HII HeTaTWBHI IPAaBOBI HACHIAKA. MOXKHA IUCKYTYyBaTH IIPO HMIUPOTY Ta
pisHOMaHITTSI GOpM i 3ac06iB TPABOBOTO IHCTPYMEHTAPIil0, OJIHAK HE BUIAETHCS
CIIIPHUM Te, 110 KOJIa00PaIioHi3M IepeayciM € IopuarndHuM (heHOMEHOM, i TiIbKI
MPaBOM Ma€ BU3HAYATHCS MEKa MiK HUM Ta THM, 10 He € KOJabopaIlioHisMoM,
032K 1HIITMM COIIaJIbHUM PETyJISTOPaM BJIACTUBI PO3MUTICTD Ta YO €KTHBI3M.

BiTunsnsanuii 3akoHoaBelb, CX0xkKe, 00paB TePMIiH «KOJIabopaliiiHa AisIbHICTb,
nornosuuBi KK Ykpainu crarreio 1111 miskom cBizjoMmo, HamMaralognuch mpus’si-
3aT 3a60pPOHEHY B IIill CTATTi MOBEAIHKY /10 BiAIMOBIIHOI HETATUBHOI iICTOPUYHOI
KOHOTAIlii, THM CaMWUM, CTUMYJIIOIOUH ii IOIATKOBU MOPAJIbHUM Ocy/l. AlbTepHa-
TUBaMH, 3BiICHO, MOTJIM OYTH «CITiBITPAIls 3 OKYTTAHTOM», «CIIPUSTHHST OKYTIaHTY >,
«IMiATPUMKA OKyIaHTa» Tollo. KojkeH i3 1ux BapiaHTiB 3arasom He OyB Oun
TipIIMM 32 HasiBHUI, TPUHANMHI 3 TOYKHM 30pYy MOTEHIIIMHUX MpaBOiHTEPIIpeTa-
LIHUX Ta [IPaBO3acTOCOBHMX mpobseM. IHIna crpasa, un Oysa 6 yBara HayKo-
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BOI, 30KpeMa IOPUJANYHOI, CITIJTBHOTH 710 SIBUIIA CITIBIIPAIll MiCIIEBOTO HaceJIeHHS
3 OKYIIAaHTOM TaKOIO CaMOIO MIMPOKOIO Ta KOHIIEHTPOBAHOIO, SIKOW 3aKOHO/IABEIh
BUKOPHCTAB OJIHY i3 Ha3BaHUX anbrepHaTuB? Bumaerncs, 1mo BoHa Oysa 6 MeH-
moio. Volens-nolens cBoiM pileHHSM 3aKOHOAABEIb JAOBICUB 0 HAa3BU HOBOI'O
BHUJIy KPUMIiHAJIBHOTO IIPABOMOPYIIEHHS CKJIA[HIIT, MacIITaOHIII Ta HEOAHO3HAY-
HUl BAaHTQK i3 CYKYITHOCTH iCTOPHYHKX TIPUKJIA/IIB KOIabopaIlioHi3aMy Ta Ha/laB
MIOTITOBXY JIOCJII/IPKEHHAM Pi3HUX HAMPIMIB, 30KpeMa, iCTOPUIHOTO, IOPUUIHOTO,
MOJIITOJIOTIYHOTO, COI[i0JIOTIYHOTO.

BucuosBku

CrniBrpailsi HaceJIeHHsI OKYIIOBAaHOI TE€PUTOPIii 3 OKYNAaHTOM — TeMa TeKeJIbHO
ckiaaHa. Ile 3yMOBJIeHO pisHUMU MOTHBaMH, 00CTaBUHAME Ta KOHTEKCTOM KOJXK-
HOro 3 akriB cruiBnpaii. CKaagHicTh, 6araToaceKTHICTh, MOJITUYHA i eMOIiliHa
rOCTPOTA TEMH CTAJIHM MEPEAYMOBOIO TEPMiHOJOTIYHOTO TLIIOPATi3My B CITPoOax
OCSATHYTHU BCIO IIUPOTY Ta IINOWHY MPOSIBIB KOJTabopallii 3 OKYIIaHTOM.

OO6panuil 3aKOHOZABIEM TePMiH «KoJjabopalliiiHa AisIbHICTb» 3arajloM MaJjio
BPAxXOBY€E BEJUUYE3HIIT MACUB ICTOPUYHUX JOCTIZKEHD Ta 0COOMBOCTI CEMaHTUKH
MOPIBHSAHO 3 iHIMME TepMiHamu. Bin OGepe CBiif TOYaTOK Iie 3 TEPIINX 3aKO0-
HOITPOEKTIB Bijx Oepestst 2014 p. Ta MoKe BBaXKaTHUCs BUHAXOOM BiTYM3HSIHOTO
sakoHomasIst. CIOBOCIIONYUYeHHsST «KoJabopalliiiHa AisibHicTh> (collaborative
activity ) Ma€ TepeBa)KHO HEUTpaJbHY UM MO3UTUBHY KoHOTalliio. CjI0BO «KoJa-
Gopaitist» came co00I0 Ma€ TaKUil caMuil HemomiK. Binbin Baamumu iX BiAmoBi{HM-
KaM# MOTJIM GYTH «CITBITPaIls 3 OKYIIAaHTOM» Y1 «KOJ1abopaitist/KoaabopaHCcTBO,/
K0J1TaGOPYBaHHS 3 OKYTIAHTOM>.

Tepmin «komabopalioHisM» Ma€ BifBOJIIKATH Bif 0cOOIMBUX (ITPUBATHUX) O3HAK
oKpemMux (hOpM CIIiBITpalli 3 METOIO y3araJbHeHHs 1l 03HAK i OTPUMaHHS I[iJTICHOTO
3HAHHS PO CIBIPAIlO IK (EeHOMEH, 110 BKJI0YAE B cebe BCi Bumaaku (hopmu,
TUIIM) B3aEMOJIII 3 OKYIIAHTOM, SIKi TATHYTh 3a c00010 odimiiinuii ocy — Hera-
TUBHI 1PaBOBi HACJIIIKU.

Te, 1110 3a cyTTIO IOPUANYHUE (heHOMEH 3apOANBCS B JIOHI HE IOPUIUYHOI, a iCTO-
PUYHOI HAyKU, MOsKe 31uBYyBaTH. [IpoTe Take OTO MOXOXKEHHS IEMOHCTPYE, 1110
nosiBa HoBoi ctaTTi B KK Ykpainu 3 opuriHabHOIO0 Ha3BOIO He O3HAYaE, 10 YKpa-
iHa 3iTKHyJACS 3 YMMOCH HE3BIJaHUM Ta HE3PO3YMLIMM, HiOM 3 YUMOCH TAKKUM,
10 3MYTIIY€E BUTAyBAaTH HOBI IOPUAMYHI TIPABUJIA TA CIIOKYIIAE /10 BUTIPABIOBY-
BaHHS MOMMWJIOK. HaBmaku, 1ie Mae cTUMYJTIOBATH HAC JI0 aHAJII3y HAKOMUYEHOTO
ICTOPUYHOTO NTOCBily, BUBYEHHS Ta 3aCBOEHHS ICTOPUYHUX YPOKIB MUHYJIOTO
327151 TOTO, 100 He MOBTOPIOBATH IMOMIJIOK Ta ITOAATH TiAHWI MPUKJIAJ IHITIM
JepskaBaM i MaOYTHIM TIOKOJTiHHSIM.
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Ioasxu

CrarTio MiZrOTOBJIEHO Ta OIy6/IKOBaHO 3a IPaHTOBOI miATpuMKK HarionaabHOro
(hoHy MOCTiKeHb YKpaiHu B paMKax TPoeKTy «KosabopaitioHiaM Ha THMYacoBO
OKYIIOBaHUX TEPUTOPIsIX YKpaiHu: MpoOIeMy PaBOBOi OIIHKH, TapaHTyBaHHS
mpaB i ¢cBOOO JIIOAMHU Ta peinTerparii Teputopiit» (mmpoext Ne 2021.01/0106).
[TpoexT BuKOHYy€EThCsT Ha Gasi HartioHaabHOTO I0PUAMYHOTO YHIBEPCUTETY iMEHi
sIpociaBa Myaporo. 3MicT, BUCBIT/IeHi#T y 11iii cTaTTi, MOKe He 30iraThcs 3 TOTJIs-
namu HartionanbHoro oHAy fOCTiKeHb YKpalHU.
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(po3wykoBuUX) gill, CNPSIMOBaHUX Ha nepeBipKy (I YTOUHEHHS!
BigomocTeil, 0gep>kaHux nig Yyac gocygoBo20 PO3CAIgyBaHHS
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HauioHansbHul topuduyHull yHisepcumem imeHi Apocnasa Myopozo,
Xapkis, YkpaiHa
*e-mail: o-kaplina@ukr.net
FanuHa MukonaiBHa letbmaH
HauioHansbHul topuduyHul yHigepcumem imeHi Apocnasa Myopoeo,
Xapkis, YkpaiHa

Anoranisa

Cmammio npucesueno axmyaioHum 01st CYUacHoi nPaso3acmoco8Hoi NPaKmuky ma 0ox-
MPUHU KPUMIHATLHOZO NPOUECY NUMAHHAM, M08 SA3AHUM 13 BUSHAUCHHAM CUCEMU CIOUUX
diil. 30Kpema, mpuearuil 4ac y KPUMIHAILHO-Npouecyarvromy 3axonodascmsi — KIIK
1960 p. y cmammi 194 6yaa 3axpiniena maxa ciioua Ois, K 6i0MeoOpPeHHs: 0OCMAHOBKU
i o6cmasun nodii. Bidcymuicmv npasoeoi 6U3HAUeHocmi uici cmammi 102iuno 3yMOGULA
Quckyciio 3 npueody i npasosozo 3micmy, sKka NPuseid HayKosuis 00 Gopmysanis OYmKu
CMOCOBHO OXONJeHHSL 1l HOPMAMUCHUM 3MICMOM 080X CAMOCMIUHUX CAiOuUx Ol — Cai0-
YUl eKcnepuMenm ma nepesipKa noxkasanv na micyi. Bmim maxuil eucnoeox 6ye nuwe
dokmpunanvnum nioxodom. Ipasosuii smicm cmammi 194 KIIK Yxpainu 1960 p. sanu-
WABCSL YIMKO He GUSHAUCHUM, WO NPU3600UIo 00 sidcymuocmi eonocmi y nidxooax 0o ii
posyminns axc 0o npuunsmms y 2012 p. nosozo KIIK Yxpainu. Taxuil degpexm nopmu
KPUMINATIbHOZ0 NPOUCCYANbHOZ0 NPABA He GI0N06i0aAs GUMOZAM HOPMOMEOPYUOT MeXHIKU,
a mum Oinviie nompebam npasosacmocosnoi npaxmuxu. 3 nputinammsm KIIK 2012 p. ma
sakpinaenmnsm y cmammi 240 KIIK sx okpemoi criouoi (posuyxosoi) 0ii criduozo excne-
PUMEHMY, AKMYanisyeanracs OUCKycis 3 npusody neobxionocmi sakpinaenis na 000amox
00 Hasenoi cucmemu maxoi caiouoi 0ii, sx nepesipxa noxasams na micuyi. Memoro cmammi
¢ aoiticnenns maymauenns cmammi 240 KIIK 2012 p., ycsidomnenns ii npasosozo smicmy
05 3’SICY8anms Cymmocmi maxoi ciiouoi 0ii, ax <«CHOUUTl eKCnepuMenm», YcmanoeieHis
BUOI6 eKCNePUMEHMANLHUX Oiil, NPOBEOCHHS POSMENCYCAHHS 31 CXONCUMU CILOUUMU OLSIMU,
supiwenns numanns npo ooyinvricmo 3axpinienns y wunnomy KIIK maxoi cuiduoi 0ii,
aK nepeesipka nokasanv na micui. Ha niocmasi nposedenozo dociiocenis c@hopmyivo-
8aHO BUCHOBOK NPO HEOOULILHICID Nepenecelis OUCKYCIL padsncokoi 000U, SKa mouuIacs
maiince 50 poxie, y naowuny cb0200ents. ABMopcvka no3uyis demepmiHo8ana KoHuenmy-
anvumu noaoxcenisimu, axi saxradeni 6 KIIK 2012 p., cymv sxux noiszae 6 momy, wo
noxasamnmns — ye sidomocmi, sxi nadaromvcs nio uac nposedenns donumy. KIIK 2012 p.
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MiCTRUMb NPOUCCYANLHUL MEXANIZM, 34 00ONOMOZ0T0 K020 CIOUULL, 0i3Hasay ma npoxypop
MOYCYMb 30TUCHUMU NePesipKYy HAOAHUX paniule NoKkasams. Taxoio naneicnoo npasosoio
npoyedyporo € donum, axuil 6ionogiono do eumoe KIIK, moxce 6ymu nposedenuil sx 3a
Micyem nposedenis 00cy006020 PO3CHOYSaANHS, MAK 1 6 THOMY MICUT, WO 1 00YMOGIIOE
HedouinvHicmy 3ati6020 3aK0OH00ABU020 OYOIIOBANHSL.

KmouoBi cioBa: ciimui (po3IIykoBi) jii; CJAiUnii €KCIIEPUMEHT; JIONUT; TepeBipKa
MMOKa3aHb Ha MICITi; HaJIesKHA TTPAaBOBA TIPOTIEYPa; TIOKa3aHHsT; TOKA3W; [Kepesa T0Ka3iB.

Problems of Normative Regulation of Investigative (Search)
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Actions Aimed at Verifying and Specifying Information
Obtained During the Pre-Judicial Investigation

Oksana V. Kaplina*
Yaroslav Mudryi National Law University,
Kharkiv, Ukraine
*e-mail: o-kaplina@ukr.net
Halyna M. Hetman
Yaroslav Mudryi National Law University,
Kharkiv, Ukraine

Abstract

The article raises questions related to the definition of the system of investigative (search)
actions relevant to modern law enforcement practice and the doctrine of the criminal pro-
cedure. Namely, for a long time the 1960 CPC in art. 194 provided for an investigative
action such as reconstructing situation and circumstances of a certain event. The lack of
legal certainty of this article logically led to a discussion about its legal content, which led
scholars to form an opinion regarding the coverage of its normative content by two inde-
pendent investigative actions — an investigative experiment and verification of testimony
on the site. However, such a conclusion was only a doctrinal approach. The legal content of
art. 194 of the 1960 CPC of Ukraine remained not clearly defined, which led to a lack of
unity in approaches to its understanding until the very adoption in 2012 of the new CPC
of Ukraine. Such a defect in the norm of criminal procedural law did not meet the require-
ments of the rule-making technique, and even less the needs of law enforcement practice.
With the adoption of the 2012 CPC and enshrined in art. 240 as a separate investigative
(search) activity of an investigative experiment, the discussion regarding the necessity of
adopting an additional investigative activity such as verification of testimony on the site
has appeared. The aim of the article is to interpret the Art. 240 of the 2012 Criminal Pro-
cedure Code to understand its legal content for clarifying the essence of such an investiga-
tive action as an "investigative experiment”, to establish the types of experimental actions,
to distinguish them from similar investigative actions, to resolve the issue of the feasibility
of enshrining in the current Criminal Procedure Code such an investigative action as
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checking testimony on the scene. In this article, the authors express an opinion about the
inexpediency of transferring this Soviet-era debate, which has been going for almost 50
years, to the modern times. The author’s position is determined by the conceptual provisions
laid down in the 2012 CPC, the essence of which is that testimony is information provided
during an interrogation. The CPC of 2012 contains a procedural mechanism by which an
investigator, inquirer, and prosecutor can verify previously submitted statements. Such
proper legal procedure is an interrogation, which, in accordance with the requirements of
the CPC, can be conducted both at the place of the pre-trial investigation and at another
place, which determines the inexpediency of unnecessary legislative duplication.

Keywords: investigative (search) actions; investigative experiment; interrogation; verifica-
tion of testimony on the site; due legal procedure; testimony; evidence; sources of evidence.

Beryn

I3 mpuitngartam y 2012 p. KpuminaabHOTO TIpoiiecyabHOTO KofieKey YKpainu [1]
(mani — KIIK 2012 p.) sminnmacs cucreMa 3aco0iB, 3a JOIOMOTOIO SIKMX TPUBa-
JIUH yac i3HaBadi, CJIiIdi, MPOKypOpH 3iCHIOBAIN 30MPaHHsT 0Ka3iB. 30KpeMa,
y KIIK 2012 p. s3akpimnieno, mo cropoHa 0OBUHYBaYeHHS 3/IIICHIOE 30MpaHHs
JIOKAa3iB MIJISIXOM ITPOBeIEHHS CAiunX (PO3IIYKOBUX) Aill Ta HETJIACHUX CJIITYUX
(po31IyKOBUX) Aiii, BUTpeOyBaHHS Ta OTPUMAHHS Bijl OpraHiB JepKaBHOI BJaau,
OpraHiB MiCII€BOTO CaMOBPS/yBaHHs, MiANTPUEMCTB, YCTAHOB Ta OpraHisailiii,
cayk00BUX Ta (hisuuHUX 0Cib pedeil, TOKyMEHTIB, BiJOMOCTel, BUCHOBKIB eKCIep-
TiB, BUCHOBKIB P€Bi3ill Ta aKTiB II€PEBIPOK, ITPOBEJEHH 1HIINX IIPOIECYaJbHUX
miit, mepexbavennx KIIK [1].

3ayBakuMo, M0 3aKOHOJABEIh He JIHIIIEe TepefdaunB HOBI CIIOCOOU 30UPAHHS
JIOKa3iB y BUTJIS/II HETJIACHUX CJIIUUX (PO3UIYKOBUX) /iHl, a 1 OHOBUB cHUCTEMY
caiguux (PO3IIYKOBUX) JIiif, 32 OMOMOTOIO sIKUX Maiixke 50 pokiB 3ilicHIOBa-
Jocst 30MpaHHsT JOKa3iB, a HayKa KPUMiHAJIBHOTO IIPOIECY Ta KPUMiHATICTHKA
HaIpaIoBaid PeKOMeHIallil CTOCOBHO 1X CYTHOCTI, POIECYaJbHOTO MOPSIKY
1 TAKTUKH TTPOBEJICHHS.

KpuminanbHo-niporecyanbuuii kogeke 1960 p. (mami — KITK 1960 p.) nepexbauan
Taky cucremy ciaiguux aiit: 1) monut — cBiaka (crarti 167-169, 170, 303—-304,
307), moreprimnoro (crarrti 171, 308), migosproBaroro (ct. 107), 06BUHYBau€HOTO
(crarti 143—-144, 438); 2) ouna craBka (crarti 172-173); 3) npen’siBjieHHS 1J1s1
BrisHanug (crarri 174—176, 309); 4) obmyk (crarri 177, 179-186, 188—189);
5) Buimka (crarti 178—186, u. 2 cr. 187!, 188—189); 6) HakmaseHHs apemiTy Ha
kopection/ieH1tito (ct. 187); 7) 3uatTda indopmaiiii 3 kaHaaiB 38’s3Ky (cT. 187);
8) orusz (crarti 190-192, u. 1 ct. 1871, 195); 9) ocBimyBanus (crarri 193, 195);
10) BigTBOpeHHs obcTaHOBKM i oO6ctaBuH moxii (crarri 194, 195); 11) npusna-
4YeHHs Ta poBeieHHs ekcrieptusn (Ti1. 18, crarti 310, 312) [2].
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KIIK 2012 p. mero 3aMiHuB cuctemy ciguux (pO3NIyKOBUX) Jill, epeioadrBIg
cepex Hux: 1) gonut (cr. 224); 2) upex’saBaeHns s BiisHanHs (ocobu, pedei,
tpyna) (crarri 228—-230); 3) obmyk (cr. 234); 4) orasn (cr. 237); 5) coigumii
ekciepuMeHT (cT. 240); 6) ocBimyBanus (ct. 241); 7) 3ajydeHHsT ekcrepTa Ta
npoBeneHHs ekcreptusn (ct. 242). 15 6epesnust 2022 p. ynnnuit KITK 6yio
JIONIOBHEHO HOBOIO CJII/TU0I0 (PO3IIYKOBOIO) /€0 «3HATTS MMOKa3aHb TEXHIUHUX
NPUJIAIB Ta TEXHIYHUX 3ac00iB, M0 MatoTh GYHKILT HOTO-, KIHO3HOMKH, BieO-
3anucy, un 3acobiB GoTo-, KiHO3HOMKH, Bigeosanucy» (ct. 2451).

3icTaBieHHsI HaBeJeHUX CUCTEeM CJiTYuX [Iiif, a caMe THUX, sKi BjKe CTaju Ipa-
BOBOIO iCTOPI€I0 YMHHOI CHUCTEMH, A€ MiJICTaBX 3POOUTH BHUCHOBOK, IO BOHU
He 3MIHWJINCS KapAWHAJIbHO, iICTOTHOTO KOPEryBaHHS 3a3HAJIM TPOIEyPHU 1X
poBe/ieHHs, BpaxoByioun JoaunoienTpudHicTs KIIK 2012 p., 3anpoBakenns
CY/IOBOTO KOHTPOJIIO 32 TIPOBEIECHHIM THX i3 HUX, SIKi TIOB’sI3aHi 3 0OMEKEHHIM
paB Ta 3aKOHHUX iHTepeciB 0c¢ib, mopsimok dikcartii. Cepes 3aIpoOIIOHOBAHUX
3akonojasiem y KIIK 2012 p. moskHa Ha3zBaTtu HOBY cJiuy (PO3UIYKOBY) JIiIO,
sika He Oyuia Bizzoma KITK 1960 p., — «corigumii eKcrieprMeHTs, Ta sIKa, 3a 3a[yMOM
pospobuukiB KIIK, saminnia co60i0 Taky ciauy fiio, SIK «BiATBOpeHHs oOcTa-
HOBKH 1 o6ctaBun mofii» (ct. 194 KIIK 1960 p). Onnak y mpaBo3acTOCOBHIN
npaxktuili Bizpady micag npuiiasartsa KIIK 2012 p. nmocraBanu mneBHi nUTaHHSA
0710 TTPABOBOTO 3MicTy cT. 240 1poro Kojekcy, ska yHOPMOBY€E TIPOIleCyaTbHUIMA
MOPSI/IOK MTPOBE/IEHHS CJIITYOTO eKCIIePUMEHTY.

[Tpobaemu TTPOBeIEHHST CHTIUNX /il MPUBEPTAIN yBary 0araTboX BiTUM3HSIHUX
JIOCJITHUKIB, a/ke BOHU OYJIM OCHOBHUM 3ac000M 30MPaHHs J0Ka3iB IIiji 4ac Kpu-
MiHAJIBHOTO TIPOIECYaIbHOTO J0KasyBaHHs. 11i mpobiemMu i 10Ci 3aIUIIAI0ThCS
aKTyaJbHUMU, Ta 3 OIJIAY HA €BPONENCHKUI BEKTOP PO3BUTKY YKpPaiHU, IPABOBY
KOHBEPTeHIIiI0, IMCKYCii 10/I0 JIeTKUX 13 HUX BUXO/SATh 32 MeKi HaIllo1 Jiep;KaBu
Ta CTAIOTh IIPEAMETOM /i OOrOBOPEHHs Ha MIKHAPOAHOMY PiBHI (HaIpUK/IaL,
muB.: [3; 4; 5]). Illo cTrocyeThest TIOPSIAKY TPOBEAEHHS CJIIUOTO €KCIIEPUMEHTY,
a TaKOK BiITBOPEHHSI 0OCTAHOBKHU i 0OCTaBUH IMOJil, TO 0 JOCJIKEHHS IPOO-
JieM TIPOBEJIEHHS 1MX CJIIUNX il 3BEpPTAINCS, 30KpeMa, BiJIoMi TTpeJICTaBHUKHI
MPOBIIHUX YKPAITHChKUX HAYKOBUX IIKIJI, TATAHOBUTI HAYKOBIlI — KPUMiHATIICTH
ta miporiecyamictu: 0. II. Anewnin, JI. E. Aporikep, M. 1. Baxanos, B. I1. baxin,
M. M. boxkapiyc, B. I. TeBko, B. I Tonuapenko, B. A. JKypasess, B. 1. Konma-
koB, B. O. Konosasioa, O. I. Kotiok, I. A. MarycoBchkuii, M. M. Muxeenxo,
B. T JlykameBuy, /[. II. [Tucebmennnit, M. B. CanreBcbkuii, C. M. CtaxiBCbKUiA,
B. M. Crpatonos, JI. [I. ¥Yaanosa, B. IO. Ilenitsbko, B. I1. IIn6iko ta iH.

Mertorto cratTi € 3aiticienns taymadeHHs cT. 240 KIIK 2012 p. pusa 3’sacyBanHs
CYTHOCTI TaKoOi CJi4901 /i, SIK «CJIAYMi eKCIIepUMEeHT», YCBIJIOMJIEHHS 11 Tpa-
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BOBOTO 3MICTY, BCTAHOBJICHHS BU/IiB, TIPOBEJIEHHSI PO3MEKYBAHHS 31 CXOKUMU
caiynMu (PO3NIYKOBUMN) JIiSIMU, BUPIIIIEHHS MATAHHS 11PO JIOIJIbHICTD 1TOBEP-
nenns 10 KITK Takoi caiguoi aii, Sk BiATBOpeHHs 0OCTAaHOBKM 1 0OCTaBUH IO,
nepeBipKa Moka3aHb Ha MicIli Ta (POPMYBaHHS Ha TiICTaBi MPOBEIEHOTO JIOCTi-
JUKEHHSI BUCHOBKIB 13 O3HaUeHUX BUIIE MUTaHb. JlOCATHEHHS METH TOCTiIKeHHS
nepeabavyae BUPINIEHHST TaKUX 3aBaHb: MPOAaHAIi3yBaTH TEOPETUYHI ITIXOIM
JI0 YCBiZIOMJIEHHSI CYTHOCTI TaKMX CJIUUX Jiil SIK, BIATBOPEHHsI 0OCTAaHOBKM Ta
oOcTaBUH MOL, CTIUNI eKCIIePUMEHT, ITepeBipKa MoKa3aHb Ha MiCIli, BAOKPEM-
JIeHHS iX crenudiky; A0BeCTH KOHIIENTYaJbHY OCOOJUBICTD CUCTEMM CJIAUNX
(posmykoBux) fii, sika 3akpimiena B KIIK 2012 p.; cdhopmymoBat aBTOPChKY
TTO3UIIII0 MoA0 HeAoIimbHOCTI 3akpimierHs B KITK 2012 p. Takoi ciigyoi fii, Sk
nepeBipKa MOKa3aHb HA MICIIi.

Marepiaiu Ta MeTOaU

Buxostun 3 OKpecJIeHOro TIpeIMeTa JIOCTiIFKEHHST, aBTOPU 0OPaIi KOMILJICKCHUIT
MiJIXi/T 0 3aCTOCYBAaHHS METOJ[IB HAyKOBOTO TOIIYyKY. MeTo0/I0riyHy OCHOBY
HAYKOBOTO JI0POOKY CTAHOBJISATH AialleKTUUHIIT, (hOPMATBHO-IOPUAMYHII Ta Pop-
MaJIBHO-JIOTIYHUIN MEeTO/IH, 1110 I03BOJUJIO0 KOMILJIEKCHO MiIIUTH 10 TIyMadyeHHs
ct. 240 KIIK 2012 p., 3’sicyBaTtu MeTy TaKoi CJIYO1 i, 9K CJIiTINil eKCTIePUMEHT,
YCBIIOMUTH TIPABOBUI 3MiCT, YCTAHOBUTHU BU/IU, TIPOBECTH PO3MEKYBAHHS 31 CXO-
KUMU CJITYUMU (PO3ITYKOBUMM) MIisIMU, BUPIIIATU MUTAHHS PO IOIIJIBHICTD
BiJIMOBH BiJl TaKOi CJIiZTYOI i, SIK IepeBipKa MmoKasaHb Ha MicIli Ta c(hOpMYyJIIOBATH
Ha OCHOBI MPOBEIEHOTO JIOCJIi/PKEHHSI BUCHOBKU 3 O3HAUEHWX BUIIE TUTAHb.

Pe3yibraTi Ta 0OTOBOPEHHS
Cymnicmo, npasosuii 3micm, 6CMmano08eHHs 6U0I6 «CaI0M020 eKCnepumenmy >

Ha 31ami 1BOX e110X, 1110, SIK MPABUJIO Bifi0YBAETHCS, TIPU MPUIHATTI Ta HaOYyTTI
YUHHOCTI HOBUM KOJM(IKOBAHUM aKTOM Ti€l UM iHIIOI Tasysi mpasa, 1o Ipu3Bo-
JIUTH /10 3MICTOBHO-IIAPA/IMTMaJIbHUX 3MiH y HayIli Ta MPaBO3aCTOCOBHIN IIpakK-
THIIi, 0COOJMBO 3aTPeOyBaHNM CTA€ iICTOPUYHE TIYMAYEHHS, CYTh SIKOTO ITOJISITAE
B TOMY, 1110 32 JIOTIOMOTOI0 HbOTO 3MiCT YMHHOI HOPMHU IpaBa BCTAHOBJIIOETHCS
MMPaBO3aCTOCOBHUKAMU Ha ITi/ICTaBl 3BepHEHHS 10 (DaKTUIHUX JaHUX, TIOB I3aHNX
3 ICTOPi€I0 BUHUKHEHHSI HOPM, 10 TJayMadaTbcs (3aKOHO/IABYMX aKTiB, 1HIINX
MOKYMEHTIB), 10 aHaJi3y COIiaJbHO-TIOJITUYHOT i eKOHOMIYHOI 0OCTAaHOBKH
nepiojy, Mo Tepeye YXBATEHHIO HOPMHU, SIKA TIYMAuUThCS.

[cropuuHMIT eKCKYPC J03BOJUTH JOMOBHUTH, PO3IIMPUTH, KOHKPETU3YBAaTH 200
CKOpEeryBaTU BiJIOMOCTI IIPO 3MICT 1 CIIPSIMOBAHICTb BOJIi 3aKOHO/IABIISI B MOMEHT
yXBaJIeHHsI HOPMU ITpaBa, BUSBUTH IIPUYMHMU, 1[0 3YMOBUJIN ii MPUITHATTS abo
3MiHYy, BUaCHO 3PO3yMiTH CEHC HOBUX pedopMaIiiiHuX MpoIeciB, BUSHAUYUTH
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CTYIiHb BILUIMBY iCTOPUYHOI 0OCTAHOBKM Ha 3aKOHOTBOPYHMH MPOIEC, TOUHIIIE
BCTAHOBUTH OOCST OIIHHUX MOHSITh, BUSIBUTH MTPOTAJNHU B IPABOBOMY PETYJIIO-
BaHHI Ta HOPMHU, 1110 (POpPMAJIBHO He CKACOBaHi, ajie (PaKTUUHO BTPATUIU CBOE
3HAUEHHs, PO3B’43aTH KOJIi3il0, sika BUHUKAE, 1OJ0JaTH JedeKTH 3aKOHO/[aBYol
TEeXHIKU.

Ha Bigminy Big iHIImMX crioco6iB TayMadyeHHs, y MeKaxX SIKUX BigOyBa€Tbcs
MepeBasKHO aHasi3 6e3MocepeIHhOr0 3MICTy YMHHOI HOPMU TpaBa (BUHSITOK
CTAHOBUTD JIUIIIE IIJIbOBE TJYMAuyeHHs), Y X0/ iCTOPUYHOTO TIyMayeHHs aHaJi-
3YIOThCsI MaTepiajiu, 1o mepedyBaioTh 3a MesKaMU 3MiCTy HOPMU ITpaBa, He BXO-
JIATh IO CUCTEMU Cy4aCHOTO TIPaBa, CTaJId TIPABOBOIO iCTOPI€IO (JeTaylbHillle INB.:
[6, c. 240—255]).

HaBeeHe 3yMOBIIIOETHCSI BUKOPUCTAHHSIM CaMe I1[bOTO CIIOCO0Y TJIyMadeHHs],
3Beprenns no KIIK 1960 p. ta ananiszy #oro ct. 194, sxa yHOpMOBYBasa 1po-
HecyanbHUN MOPSIOK TaKol CJiauoi il, SK BiATBOPEHHS 0OCTAHOBKM i 06CTaBIH
nozii. BBaxxaemo 3a moTpibre Haragatu 3mict 1iel Hopm. 3okpema, KITK 1960 p.
nepenbavyaB Take: «3 METOIO TIePEBIPKH i YTOUHEHHS PE3YJIbTaTiB JAOTHITY CBIIKa,
HOTEPIILJIOrO, Ti03PI0BaHOro a6o 0OBUHYBAYEHOrO abo0 JaHUX, OJEPKAHUX MPU
MPOBA/KEHH] OIJIAAY Ta IHIIUX CIAIYUX M, CaiI4uil MOKe BUiXaTu Ha Miclie
i B MPUCYTHOCTI TIOHATHX, a B HEOOXIHUX BHIIAJKaX 3a y4acTiO CIeliamicTa,
CBiJIKa, MOTEPILIOTO i MiZI03PI0BAHOrO a0 OOBUHYBAYEHOTO BiITBOPUTH 0OCTA-
HOBKY i yMOBH, B SIKUX Ti 4H iHIIi 1Ozii MOTJIN BifOyBaTHCST B IHCHOCTI.

BukonanHsg nux il 0MyCKAETHCA 32 YMOBH, KOJIM BOHU HE TPUHUKYIOTH Ti/THO-
cTi 0cib, mo 6epyTh y HUX yd4acTh, i He € HeOEe3MeUHNMHU VIS iX 3[0POB’SL.

YV HeoOXiZIHUX BUMAKAX CJALIYMI TIPOBOAUTH BUMIPIOBAHHS, CKJI/Ia€ IIaH 1 Kpec-
JIEHHSI, a TAaKOK TTPOBOANTH (hoTOoTpadyBaHHS.

[Ipo poBeneHHs BCiX 3a3HAUYEHUX [N CKIAAAETHCS MIPOTOKOJ, AKUH MiIMTUCYIOTh
ocobwu, 1110 Gpaid B HUX ydacTh, IIOHATI Ta Cigunii» [2].

HagiTh moBepxoBe 03HAOMJIEHHSI 3 TEKCTOM HaBe/IeHOI CTAaTTi BKa3ye Ha Te,
10 3aKOHOAaBEIlb TO0KOPiHHO 3MiHUB 3MicT ¢T. 194 KIIK 1960 p. «BigTBopenns
ob6cTaHoBKY 1 06cTaBuH 1moii», sanpononysasuu B KITK 2012 p. ne juie nos-
HICTIO HOBY pejaKiliio, a il HOBy ciiguy Aito, mepeabaunsinu ct. 240 «Corigumii
eKCIIEPUMEHT>.

[Igx TpaKTUYHOTO 3aCTOCYBaHHS Ta JJOKTPUHAIBHOTO YCBIZIOMJIEHHS IIPAaBOBOTO
smicty cr. 194 KITK 1960 p. ve 6yB nipoctum. BueHi moctiitHo 3Bepraim yBary Ha
1IpaBoBY HeBu3HaueHicThb nosoxenb cT. 194 KITK 1960 p., o nerarusHo 11o3Ha-
YAETHCST HA TPAKTHIl, a CIOPU 3 TTPUBOY i1 TPABOBOTO 3MICTY He BIIYXaJu /10
MoMmeHTy npuiiHaTTs HoBoro KIIK (nuB.: [7-8]). Hanpukaaz, sk ciaymHo 3a3Ha-
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yuB B. M. CTpaToHOB, «I1epeJiiK CJIi[unX Jiil o/JaHO0 B KPUMIHAJIbHO-TIPOIeCyasib-
HOMY 3aKOHO/IABCTBI i PO3NIMPEHHIO BiH He Mijdrae. Ajse SKIO Taki CJiadi mii,
SK JIONIUT, BUIMKA, TIPeJI ABJEHHS [IJIs1 BIII3HAHHS OTPUMAJIN 3arajibHe BU3HAHHS
(sIK y Teopii, Tak i Ha MPaKTHIIi), TO CTOCOBHO CJIia4oi ii, mepexbauenoi ct. 194
KIIK Ykpainu “BigrBoperns oO6cTaHOBKM i 0O6CTaBUH MOII”, €[HOCTI B MOIJIsaX
He icnye. TpaauiiiiHo 15t criya Aist PO3IIISAAEThCs K 00'eHaHHS (CIIOTyYEeHHS )
JIBOX OKPEeMUX CJIYUX il — CJIIY0r0 eKCIiepuMeHTy Ta TepeBipKy IoKa3aHb Ha
MicIli, B IKMX Ii3HaBaJbHI MOKJIUBOCTI, CII0cOOM OTpUMaHHs iHdOpMaIlii, mpo-
1ecyasibHe TO0JI0KEeHHST YYaCHUKIB € pisHuME. Yepes 1ie BUHUKAIOTH MTPOOJIeMM
BUOOPY TaKTUKU ITPOBEICHHS BiATBOPEHHST 0OCTAHOBKM i 0OCTABUH TTO/i1; OIliHIO-
BaHHA OTPUMAHMX IIiJl 4ac MOTo MPOBE/ICHHS Pe3yJbTaTiB; BU3HAUEHHS POJIi ITi€l
cJigoi i B mporieci qokasysanusy [9, ¢. 12].

He 3anypioouuch y neTajqbHe BUBYEHHS 1CTOPil HOPMATUBHOTO 3aKPIillJIeHHS
PO3IJISAYBAHOI CIUOL /il Y KPUMIHAJIBHOMY IPOIleCyaJibHOMY 3aKOHO/aBCTBI,
aJiKe TaKi JOCJIKEHHST BXKe iCHYIOTh Yy npaBHudii mitepatypi [10—14], 3a3na-
YUMO, 1[0 TOTIPU TPUBAIY AUCKYCiIO 3 TPUBOLY MPaBoBOTO 3MicTy cT. 194 KIIK
1960 p. mepeBakHa OiIBITICTh HAYKOBIIIB JOXOIMIN BUCHOBKY, 10 BiATBOPEHHS
00CTaHOBKM Ta 0OCTaBUH IO/l MICTUTH JABI CJiAUi ii, sIKi MalOTh CBOIO METY,
3aB/laHHS Ta IPollecyaJbHUN MOPSAIOK 3/iiicHeHHs: 1) repeBipka Ha MicIli TTOKa-
3aHb OOBMHYBA4Y€HOTO, Ii[03PIOBAHOTO, TIOTEPITIOr0 abo CBi/Ka 3 METOIO iX yTOoY-
HEHHS i IONOBHEHHS Ta 2) eKcnepumMenmaivia nepesipka MpaBIuBOCTi MOKAa3aHb
00BHUHYBAYEHOTO, TIOTEPIIIOro abo CBiKa, IHIIMX 00CTaBUH i MPUITYIIEHb PO
MOKJIUBICTD 4yTH 200 0aYUTH 32 MEBHUX YMOB MIO-HEOY/Ib, M0 CTOCYETHCS ITUX
0OCTaBUH, MOKJIUBOCTI IPOHUKHYTH B JIaHe MPHUMIIIEHHSs, TOA0JaTH BKa3aHy
B IMOKAa3aHHSAX Bi/JICTaHb 3a JOMOMOTOI0 TEXHIYHUX 3ac00iB a60 6Ge3 HUX TOIIO
(Bmache, caigunii ekcriepument) [15, ¢. 317; 16, c. 226-232].

Taxka 1mosuilist 6ysa npejacTaBaeHa B opiliiHil JOKTPUHI it MicTUIACS B THAPYY-
HUKaX 3 KPUMIHAJIBHOTO TIPOIeCy, KPUMIHANICTUKHY, TOBIIKOBUX Ta €HIIMKJIOIe-
MMYHUX BUJIAHHAX, MoHorpadiax [17, c¢. 203; 18, ¢. 212-214; 19; 20, c. 176—-190].
3okpema, B. 10. Ilemnitbko mmiakpecoBa 3umimrany (Ti6puary) dopmy i€l -
YOI /1ii, IKa Ma€ BUSIBJSITUCS Y CJIIYOMY eKCIieprMeHTi abo mepeBipIli oKa3aHb
Ha micti [21, c. 399]. Takox y miapyunuky «KpuminamicTukas HaAyKOBII 3a3Ha-
YaJIu, 10 «BiATBOPEHHSI 0OCTAaHOBKY i 00CTaBUH 1101, 1110 Tepegbadero cr. 194
KIIK, oxomuoe 1o cyTi ABi caMocTiiiHi fii: 1) mepeBipKy Ha Miclli ITOKa3aHb
0OBUHYBAYEHOTO, TTi[03PIOBAHOTO, TIOTEPIIJIOT0 YU CBifKa 3 METOI0 YTOYHEHHS
1 JIOTIOBHEHHS Y NMPUCYTHOCTI TMOHATUX; 2) eKCIIePUMEHTAIbHY TepeBipKy IMpaB-
JIMBOCTI [MOKa3aHb IUX 0CI0, IHIMX OOCTaBUH 1 HMPUILYIIEHD, IIPO MOMKJIUBICTH
yyTH ab0 OaYUTH TIPU MEBHUX yMOBaX IMIO-HEOY/Ib, MO CTOCYETHCST 00CTaBUH,
MPOHUKHYTH B JIaHe TIPUMIIIIeHHsT Ha3BaHUM Y CBIYEHHSIX CIIOCOO0M abo MEBHOIO
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0co0010, TOJ0IATA HA3BaHY B MOKA3aHHIX BiAcTab Ta im» [22, c. 114—120].
A Takox 0ysio maHo Bu3HaueHHsT MOHATTS: «CIiumii eKCIepuMeHT € OKPEMOIO
CJIITYOI0 JIEI0, IO MOJATAE Y 3AIMCHEHH] TOCI/IIB 3 METOIO TIePEBIPKH, YA MOTJIA
BifIOyTHCS B TIEBHUX yMOBax Ti abo iHII Mozii Ta sKuM came yuHOM» [22, ¢. 114].

Butoku KpuTHKHK Takoro MiJX0/y 3yMOBJIEH] IIPAaBOBOIO HeBU3HAveHicTIo cT. 194
KIIK 1960 p, a Takoxx TuMm, 1110 YKpaiHa B acleKTi YHOPMYBaHHS CJIiT40TO €KC-
IIePUMEHTY Ta IePeBIPKU ITOKa3aHb HA MICII WIIJIa CBOIM CaMOCTIMHUM ILJIS-
xoM, 30kpema, Jmmie B KITK 1960 p. came B Takomy 3MicTOBOMY BHIJIsii OyJia
3aKpirieHa cTarTs «BiarBoperHs 0o6CTaHOBKY i 06CTaBUH TIOAII», SIKa JI0 TOTO K
3HAYHO Bizipi3Hsiacs Bix cxoxoi 3 Heto c1. 174 KIIK Kuprusii [10, c. 35].

SIKIIO CYTHICTh CJIYOrO eKCIIEPUMEHTY SIK CKJIaJloBOI BiATBOPEHHS 0OCTAaHOBKM
Ta obcTaBuH Toil Gyia 100pe po3pobJIeHoI0 B YKpaiHChKiil kpuMiHamicTui [23],
TO JI0 HAWOIJIBII CKIAHUX Ta CIIIPHUX MUTaHb HAJEKAIH MPOOJIEMU YCBIZIOM-
JIEHHSI TIPUPOJIN 1 3HAUEHHS TepeBipKu 1oKa3anb Ha miciii. CyTHICTD I1i€il cKJa-
MOBOI, cJtiuol fiii, SIK 3a3HaYaIM HAYKOBIT, MOJISITANIA Y TTIOKa3i OOBUHYBAaUYEHNM,
ITI03PIOBaHUM, CBIIKOM YU TIOTEPIIJIMM MTEBHOTO MICIIs, TIOB’SI3aHOTO 3 PO3C.Ti-
JIyBaHOIO TIO/IIE€I0, Y PO3MOBIJIi PO BYMHEHI HA IbOMY MICIIi [ii, Y 3iCTaBJeHH]
CBifueHb, TIepeKasaHuX MUMHU 0cobaMu, 3 06’€KTUBHOIO 0OCTAaHOBKOIO Ha MiCIli
il y neMoHcTpalii gesdakux aiil [24, c. 124]. /lo 3aBaanp, SKi BUPINTYIOTbCS TIPO-
BeJIeHHSM IepeBIpKU 1MOKa3aHb HA MiCIli, HAYKOBIII BiI/[HOCUJIN «3 ypaxXyBaHHIM
caiguol curyarii mepeBipKy IOKasaHb Cy0'€KTiB KpUMIiHATICTUYHOI AisIbHOCTI
(mio3proBaHOro, 06BUHYBAYEHOTO, TIOTEPIILIOrO, CBiJKa) YM iX YTOYHEHHS Ta
ojiep;KaHHS JI0IaTKOBOI 1, TOJIOBHE, BayKJIMBOI JIJIST CJTiICTBA iH(OopMaIlii CTOCOBHO
HOBUX OOCTAaBUH 3JIOUHMHY, SIKY HE MOKHA OyTU OIepKaTH iHITUM TLISIXOM> |25,
c. 53; 26, c. 117-119].

Ax 3aznavana B. O. KonosasoBa, «1epeBipKa oKa3aHb Ha MiCIli — Te cJiaya i,
IO TIOJISITAE Y 3iCTaBJIEHH] TIOKa3aHb PO MOB'sI3aHi 3 TIEBHUM MicIleM 0OCTaBUHM
3JI04MHY 3 (PaKTHYHOIO 0OCTAHOBKOIO Ha I[bOMY MICIIi, TOKa3aHOI CJIiI40MY
B IIPUCYTHOCTI MOHATHX 0CO00I0, sIKa Jajia MOKa3aHHs, 3 METOI0 3'siCyBaHHS iX
nocToBipHoCTi» [27, ¢. 148].

Beaskasiocs, 1o «mepeBipka rmokasaHb Ha MicIli Ma€ 6arato CIiJIbHOTO 3a 30BHIIII-
HIMMU O3HaKaM¥ 3 IHIIUMU CJHIAYUMU IisMu (30KpeMa, 3 JOTUTOM, OTJISIOM,
061ykoM abo CJI4MM eKCIIePUMEHTOM ), IIPOTe BOHA IIOBHICTIO He 30ira€Thes
3 JKOJIHOIO 3 HUX 1 Ma€ IiJIKOM caMOCTiliHe 3HayeHHs (KOXKHA cJijda is, SK
BiZIOMO, Ma€ CyBOpo obMeskeHy cdepy 3acTocyBaHHs). Y mporieci IpoBeaeHHs
3a3HAUEHO1 CJIIUO0l /i1 MOKHA 3/IIMCHIOBATH JIEMOHCTpAIliio /il (KOoJau, Halpu-
KJa, ocoba IEMOHCTPYE Te, SIK BOHA TOTpAIna A0 MICISA MOAil Y1 BYMHUIIA
BIJIMTOBITHI /111 ); MOKe TTPOBOAMTUCS TIONTYK MICITh TTO/Iii, CJTI/IIB 1 peYOBUX /IOKA3iB,
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TOOTO M/IETHCS PO HASIBHICTD €JIEMEHTIB 1HIINX CJIUUX JIiil: BII3HAHHS, CJIIY0rO0
eKCIIEPUMEHTY i OTJISIy Ta PO MOKJINBICTD BUSIBJIEHHS 1 BiZoOpaskeHHs JaHUX,
SKI He ZOCTYIHI iHImOMYy IepesbayeHOMY YMHHUM 3aKOHOZABCTBOM CIIOCOOY
OTPUMAaHH: /I0KaziB» [26, c. 116].

KIIK 2012 p., 7k Bi;loMO, 3MiHUB CUCTEMY CJIUYMX [l Ta TIPOIleCYaJTbHUI TTOPSI-
JIOK 1X 3/111ICHEeHHSI.

VY cucremi caipunx (posurykosux) giii KITK 2012 p. nepenbayero mpoBeneHHs
CJITIOTO eKcrepuMenTy: «1. 3 MeToI0 TepeBipKM i YTOUHEHHS BiJIOMOCTEH, SKi
MalOTh 3HAYEHHsI /JIst BCTAHOBJIEHHS 00CTaBUH KPUMIHAIBLHOTO TIPABOTIOPYIIEHHS,
CJITYUH, TIPOKYPOP MA€ MPABO TTPOBECTU CIIUNI eKCTIEPUMEHT MIJISIXOM BiJITBO-
PEHHS Jii1, 0O0CTaHOBKM, OOCTaBHUH MEBHOI O/, TPOBEACHH HEOOXIIHUX JOCIII/IiB
un Bunpobysanb» |1, ct. 240].

Orxe, unannii KITK oOMexuB mpolecyagbHUi TOPSIZIOK CHHTE30BaHOI CJIiI401
nii, sska icayBasia y ct. 194 KIIK 1960 p., suiiie «ekcriepuMeHTaTbHUMU TISTMU».

[Tapasokcasbunm ysBiiseTbes Te, 1m0 panimre B KITK 1960 p. mpu nHominartii coris-
yoi fii «BigTBopentst 06CTaHOBKH 1 0OCTaBMH IMOJIii» KPUTUKK 3a3HaBaB TOi (aKT,
1o OyJia BiCyTHsT Oe3mocepeitst 3rajKa Mmpo Caiguanii ekcriepument [28, c. 355]
SIK OKpeMY CJIiay Jifo abo xoua 6 sk cKaamoBy «BiarBopenHs». Y KIIK 2012 p.,
SKUN YHOPMYBaB CJITUNI eKCIePUMEHT SK OKpeMy cJiuy (Po3IIyKOBY) i,
KpPUTHKA JIyHA€ Ha aJ[pecy BiJICYTHOCTI 3rajikv PO MepeBipKy MOKa3aHb HA MICII.

Hayxoai nioxoou y eupiuwenni npodiem npogedenns caiduozo excnepumenmy

CrpobyemMo BiTIOBICTH Ha MUTAHHS TIPO T€, YU TaK BaKJINBO 3HOBY MOBEPHYTH
no ynnnoro KIIK nepesipky 1mokasanb Ha MiCIi SK CAaMOCTIHHY CJi4y /i10; YUM
3YMOBJIEHO 3aKOHO/IABYMIT KPOK CTOCOBHO HAsIBHOTO HOPMATHBHOTO PEryJTIIOBAHHS;
YU MOKHA B MeXKax CJIYOr0 eKCIIEPUMEHTY TepPEeBIPUTH MOKA3aHHsSI HA MiCIIi,
aJizke Taki MPOIO3NIlii JIyHAIOTh Y IOpuAndHii Jgitepatypi [29, c. 311; 30, c. 255;
31, c. 24].

AHaJti3 HayKOBUX JIOCJIIPKEHD JIa€ TiCTaBU 3pOOMTH BUCHOBOK, IO Hapasi /10
npobJieM IpoBeAeHHsT CaigunXx (PO3LIYKOBUX) Jiil Gijbliie 3BePTAIOThCS MPe-
CTaBHUKM TAKOI Tasry3i 3HaHb, IK KpUMiHATICTUKA. BueHi, po3risaaoyn muTaHHs
MIPOBE/ICHHS CJIITY0TO eKCIIEPUMEHTY, 3B€PTAIOTh YBary Ha TaKTUKY HOTO TTpoBe-
JIleHHsI, OpAIoK (bikcallil Xo[y Ta pe3yJibTaTiB, 3aBJAaHHS ITPOBEIEHHS CJIi[40TO
excriepumenTy Tomio [32—34]. IlpeacraBHUKK IIpOIeCyaabHOI HayKu Gijblie
3aHYPIOIOTHCS B TTUTAHHS MPOIECYATbHOTO TTOPSIKY MPOBEEHHS Caiaunx (po3-
IIYKOBUX) /Iifl B ACHEKTi OTPUMAHHS MPaB Ta 3aKOHHUX iHTEpeciB ocib mix yac
MPOBE/ICHHS UX JIiHi, CyZIOBOTO KOHTPOJIO, HATIEKHOTO HOPMATUBHOTO PETYJIIO-
BaHHA CYZI0OBO-KOHTPOJIbHUX 1porieyp. Ciifl BKazaTu Ha Te, 1110 MPOoIecyaIicTu
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Mail)ke He JOCJI/IKYBaIu JOCTaTHICTh CUCTEMU CJITYUX Ta HEeTJIACHUX CJITIUX
(po3mIykoBUX) [iil. ¥TiM 3MiHAa 3aKOHOJABYOTO PETYJIIOBAHHS ITPOIECYaTbHOTO
MOPSIIKY IIPOBEAEHHS CJIIUMX [Aill, iX CHCTEeMM 3yMOBJIIOE TOTPeOy B PETETHHOMY
JOCJIIKEHH] CyTHOCTI HOBOTO IHCTPYMEHTApIT0, 3 JOTIOMOTOIO SIKOTO 30MPaiOThCsI
Ta MEePeBIPAIOTHCS TOKA3H.

[ToBepralounch g0 MeTH HalIoi cTaTTi, 3a3HaynmMo, 1o anaaiz cr. 240 KIIK
2012 p. ma€ MOKIUBICTH BCTAHOBUTHU Memy nposedeniis CiTI0TO eKCIIEPUMEHTY —
Ile TIepeBipKa Ta YTOYHEHHS BiIOMOCTEH, sIKi MalOTh 3HAUEHHST JIJIST BCTAHOBJIEHHST
obCcTaBUH KPUMIiHAJABHOTO MpaBotmopyinents (Ha Biaminy Big cr. 194 KIIK
1960 p., B gkiil MmeTa BU3Hayasacs yepe3 IepeBipKy Ta YTOUHEHHS pe3yJIbTaTiB
JIOTIATY CBijIKa, TIOTEPIIJIOTO, Ti[03PI0BAHOT0, 0OBIMHYBaYEHOTO ab0 JIaHUX, OJep-
JKaHWX TIPU TIPOBE/IEHH] OTJISAY Ta 1HIINX CIIIUYNX Tiil).

Oxkpim Toro, KITK 2012 p. 3akpinuB eudu cuiouozo excnepumenmy, THM CaMUM
JIAl0YM TIPaBO CJIYOMY ITPOKYPOPY IMPOBOAUTH CJIUNI €KCIIEPUMEHT HIJISIXOM:
1) BixTBOpeHHS 1iif; 2) BiATBOpPeHHST 0OCTAHOBKW; 3) BiATBOpPEHHS 0OCTaBUH
HEeBHOI TO/IiT; 4) IPOBeIeHHsT HEOOXIHUX JIOCI/IIB YU BUIIPOOYBAHb.

Mertoto caimyoro excriepuMenty, 3a ynHHuUM KIIK, € nepesipka Ta yTouHeHHs
BIJIOMOCTEI, SIKi MarOTh 3HAYEHHS JJIs BCTAHOBJIEHHS OOCTaBUH KPUMiHAJIBHOIO
npasonopymienss (4. 1 crt. 240). Bognouac, mig yac mpoBefieHHS 1€l CTiAY01
(po31IyKoBO1) /il MOKJIUBE OTPUMaHHS HOBUX JI0Ka3iB.

DakTUYHOIO ITiICTABOIO JIJIsi IPOBEJIEHHS CJIITY0r0 eKCIEPUMEHTY € HasIBHICTD
y CJIYOTO UM MPOKYpPOPa BiIOMOCTEH, sIKi TOTPIOHO YTOUYHUTH Ta MEPEBIPUTH
IIJISIXOM BiZITBOPEHHS [Iiil, 06CcTaHOBKM, 0OCTaBUH TIEBHOI MO/Ii1 ab0 MPOBeIeHHS
HeOOXiTHUX OCTiIiB ui BUMIPOOyBaHb. ToMy 1151 citigdga (PO3IIyKoBa) fIist He MOKE
OyTH HEBIIKJIAJHOIO YU HEPBUHHOIO.

Jlo excriepuMeHTaIbHUX il 3aKOH BifiHOCUTD: 1) BiATBOpeHHA Aiil; 2) BiATBO-
penHst 06cTaHOBKY, 00CTaBUH IIEBHOI 1OAIT; 3) MpoBeaeH s HeOOXiAHUX AOCIi/IiB
uyr BUIPOOYBaHb. [1ifi BIATBOPEHHSIM PO3YMIIOTHCST BiTHOBJIEHHS, TIOBTOPEHHS,
BiJTHOBJICHHS, Tlepe/laHHs 3 MaKCHMaJbHOIO TOYHICTIO, Bi/THOBJIEHHS B I1aM’sTi,
npuraxyBants [35, c. 141]. BunpobGyBanHst o3Haya€ mepeBipKy Ha [iji sSIKOCTI,
BJIACTUBOCTI KOTO-HEOY b, YOTO-HEOY/Ib, 3/ATHICTD 10 3/iHICHEHHSI, BAKOHAHHS
gyoroch [35, c. 106, 107]. [ocaix — 11e BiATBOPeHHS SKOTO-HEOY/Ib SABHUINA ab0
CIIOCTEPEKEHHS 32 HOBUM SIBUIIEM Y MEBHUX YMOBaxX 3 METOI0 BUBUYEHHS abo
nocaijskenns |35, c. 242].

V JesgKkux BUIIAJKaX BiATBOPeHHsI 00CTaHOBKM, 00CTaBUH MEBHOI 1OAII (peKoH-
CTPYKILisT) BKe cami 10 cobi € JOCTATHIMY JUJIST TOCSTHEHHST METH CJIiI0i (po3-
NIYKOBO1) /il. B iHIIMX BUIIaIkax Taka PeKOHCTPYKIlig € YMOBOIO JJis JOCJi/liB
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abo BunpoOyBanb. OTiKe, HA TMiCTaBl HABEJEHOTO, 3BAaKAIOUN HA IHIJISIXH J0CST-
HEHHSI METU CJIi[Y0TO eKCIepUMeHTY, 110 3a3HaveHi y cT. 240 KIIK 2012 p,,
MOJKHA 3alPOIOHYBAaTH TOAIJTUTH eKCIlepuMeHTa bHi il Ha Taki Buam: 1) Ti,
110, TTOB’s13aHi 13 TIPOBEIEHHSIM JOCII/IIB YM BUIIPOOYBAHb 32 YMOBHU BiITBOPEHHSI
o6cTanoBKY Ta (a60) 0OCTaBMH TIEBHOI TO/T; 2) Ti, 10 TOB’sI3aHi i3 MPOBEAECHHIM
JIOCJIIIIB UM BUIPOOYBaHb 6G€3 BiATBOPEHHS 0GCTAaHOBKY 1MO/1ii; 3) Ti, 1110 110B’s13aHi
i3 BiATBOpEHHSIM il B 0OCTAHOBIN MEBHOI MOJIl; 4) Ti, 1O TIOB’s3aHi i3 BiATBO-
penHsM o6cTaHoBKK Ta (a60) 00CTaBUH MOZIII.

HaiiuacTinie B npakTuill MOXKHA 3yCTPITUCS caMe 3 MePIINM i3 3aITPOIIOHOBAHUX
BUJIIB CJTIIUNX €KCIIEPUMEHTIB, Jie BAKJTUBUM JIJIsT MIOTO TIPOBEJIEHHST € CTBOPEHHS
YMOB, MaKCUMAaJIbHO HAaOJIMKEHUX [0 THX, Y KX Y MUHYJIOMY BigOyBajacs
JOCIKyBaHa [is uu 1mogis. Tomy, mepin Hix IIPpOBOANUTHU A0CAian ab0 BUIIPOOY-
BaHHS, IOTPIOHO BiATBOPUTH (PEKOHCTPYIOBATH) OOCTAHOBKY, B SIKill BOHM TIPO-
BOAUTUMYTbCs. CTYIiHD PEKOHCTPYKIIT 3aI€5KUTh Bijl XapaKTepy eKCIepUMeHTY,
00CTaHOBKH, B SIKill BiH 3/1iCHIOBATUMETHCSI, MOKJIMBOCTEI PEKOHCTPYIOBAHHS.
HeporpumaHHs 11i€1 YMOBU PO3IIHIOETHCA SK MMOPYIIEHHSI BUMOT KPUMIHAJBHOTO
[IPOIeCYaJIbHOTO 3aKOHY, 1[0 TSTHE BTPATY J0KA30BOTO 3HAUYEHHS OJIePKAHUX
JTAaHUX, HEJIOCSITHEHHSI METH, 3 sIKOIO MPOBOJIMJIACS PO3TJIsiyBaHa ciigda (pos-
ITYKOBA) [Tis.

Coriunii excriepuMeHT Moske OyTH TTpoBeieHnit: 1) /1T BCTAHOBJIEHHST MOKJIUBO-
CTi COPUHHATTS AKOTO-HEOY/Ib sSBUINA, (DaKTY, MEePEeBIPKM HASIBHUX JAHUX 1 TIPH-
MyIIeHb PO MOKJIUBICTD Y TIEBHUX yMOBaX 4yTH abo criocTepiraTu 1o-Heby/1b;
2) ycTaHOBJIEHHST MOKJIMBOCTI BUKOHATH Ti 200 iHIIi i 1 yacy, HeoOXiHOTO Ha
iX BUKOHaHHS (30KpeMa, HasgBHICTh ab0 BiACYTHIiCTBH TpodeciiiHnx abo Kpumi-
HAJbHUX HABUYOK, MOKJIMBICTb BUTOTOBJIEHHS IIpeIMeTa 3 1IeBHOIO MaTepiady,
y MEBHUIA ITPOMIKOK Yacy, 3a JI0MMOMOT00 BUKOPUCTaHHsI THX abo iHINX 3ac00iB,
Tiero abo IHIIOI 0COO0I0; TPOHUKHYTH Y MEBHE TIPUMIIIEHHS TEBHUM CIIOCOOOM
ab0 KOHKPETHOI0 0c00010); 3) 3'sicyBaHHS MOKIMBOCTI I Yacy IMO0JIaHHs IEBHUX
BijicTaHell 3a JJOIIOMOrOI0 TeXHIYHUX 3ac06iB (aBTOMOOGIISA, BeJIOCUIIE I, MOTOIM-
KJIa, JIiTaKa, MOTOPHOTO YOBHA TOMI0) ab0 6e3 Takux; 4) 3'siCyBaHHS MeXaHi3My
HoJIiiA, mo BigbyBamucs, B oMy abo OKpeMuX iX jaeraseit; 5) miaTBepIKeHHs
(abo crpocTyBaHHs) MOKJIMBOCTI iCHyBaHHSI MeBHOI mojii (camo3aiiMaHHsI
JOCITIIKYBAaHOTO MaTepiany abo MPOTiKaHHs SIKOICh PEYOBMHU TIPH X 30epiraHHi
HEBHUM CII0COO0M); 6) 3’sicyBaHHS MeXaHi3My YTBOPEHHS CJIi/AiB (CI/AiB rajapMy-
BaHHSI Ha MOKPIiii /I0p03i); 7) BCTAHOBJIEHHSI MTOCJIIOBHOCTI 110/1i1; 8) MOXKJINBOCTI
3aCTOCYBAHHSI BCTAHOBJIEHOTO CITOCOOY TPUXOBYBAHHS 3JI0YUHY (KOHTPOJIHO-
BaHUI 3aIlyCK ITPOMUCIOBUX TOTYKHOCTEH i3 KOHKPETHOIO CUPOBUHOIO) (JIUB.
takox: |36, c. 106; 37, c. 293]).

ISSN 2414-990X. Problems of Legality. 2023. Issue 162 167



Kannina O. B., lememat I. M. [Ipo61iemu HOpMamusHO20 pe2ysito8aHHA clidHux (po3wykosux) Oi...

Jliis1 3abe3nevenHHst TOCTOBIPHOCTI BUCHOBKIB, sIKi OTPUMYIOTBCSI il Yac po-
BEJICHHST JIOCJTTHUIbKKX Jii, TOTPiOGHO 3abe3neunTH, 1100 YMOBH, B IKUX BOHU
POBOAATHCS, OYJIM MaKCUMaJIbHO HAGJIVIKEH] /10 THX, Y SIKUX BigOyBajacs MMOzIis,
1[0 IMepeBipgJacs, a TaKOX HaJe;KHY MOBHOTY 1 TOYHICTb BIITBOPEHHST CaMUX
JOCTIHUIBKUX [Iill, SKi 4acTO CJIijJi BUKOHATU 6arato pasiB Ta 3 BiAIOBIIHUMU
BapiallisiMu.

[Ilo cTocyeTbca mepeBipKU MOKa3aHb HA MiCIli, TO IYMKHU PO MOKJIUBICTH
HIJITXOM TIPOBEJIEHHS CiTY0TO eKCIIePUMEHTY TIePeBipUTH TTOKa3aHHS cepejl
HAYKOBIIIB Mofinaucs. OnHi 3 HUX BBaXKaIOTh, M0 3aKOHO/IABYOTO MOTEHITIATY
JIOCUTD IS TIONTUPIOBAJIBHOTO TIyMadeHHs, a monoxkenns ct. 240 KIIK 2012 p.
OXOTLTIOI0TH TIEePeBipKy Mmoka3anb Ha Mmictii [30, c¢. 252; 32, c. 24]. Iumni Bueni
JIOTPUMYIOTBCS TOUKU 30Dy, 1o ynHHuil KITK HeoOXiIHO JONOBHUTH OKPEMOTO
HOPMOIO, SIKOIO BapTo TepeadadnTi TPOBEAECHHS MEPEBIPKH MMOKa3aHb Ha MiCIT,
sIKa He MOJKe 1 He Ma€ OXOILTIOBATHCS CJITYUM €KCIIEPUMEHTOM, TIT0 Bi/IPi3HSETHCS
Bi/l HbOTO CBO€IO Tpupoowo |38, ¢. 10; 39, c. 70-73].

Hanpuraag, JI. I. [lynaescobka, O. I1. [Iununyyk 3azHavaioTh, O «BiICYTHICTD
y cT. 240 KIIK Tepmina “nepesipka 1moka3aHb Ha MicIli” He O3HAYAE, MO CIIAINI
He BIIPaBi IPOBECTU 3 BUI3/OM (BUXOIOM) Ha MicIle ToJlil TepeBipKy MOKa3aHb
ocobu 3 TUM, 11100 YTOYHUTH, THATBEPAUTH ab0 CIIPOCTYBATH MOKa3aHHs. YacTu-
HOIo 1 ITi€1 cTaTTi BCTAHOBJIEHO, IO METOIO CJIITIOTO eKCIIEPUMEHTY € TepeBipKa
i yTOUHEHHs BiJJOMOCTEH sIKi MarOTh 3HAYEHHs JJsI BCTAHOBJEHHS 0OCTaBUH
KPUMIHAJIBLHOTO TpaBonopyiieHHs. OueBUIHO, 10 eThCs PO MepeBipKy 1 yTou-
HEHHSI TUX BIJIOMOCTeH, sIKi BKe O/ieps;KaHi HIJISIXOM MPOBE/IeHHS 1HIINX TJIACHUX
i HerJlacHUX cJiunx (PO3NIyKOBUX) [Iiid, Y TOMY YUCJi JOTUTIB MiZI03PIOBAHOTO
MOTEPIIOTO, cBinkay» [31, c. 28].

[likaBuM 3 HAyKOBOTO TOTJISAY € MiZXi/l 10 PO3MEKYBaHHS CJIITYOTO €KCIIePH-
MEHTY Ta IepeBipKM MOKa3aHb HA MICIli, aJi’Ke 3a JI0NMTOMOTOI0 TaKOTO po3Me-
JKYBaHHS HAYKOBIII HaMaraioTbCd MPOJAEMOHCTPYBATU CAMOCTIMHICTD IIUX JIBOX
caigunx Aiit. Hampukiaz, y 11boMy acrieKkTi HaBOASIThCA Taki aprymMeHTH: 1) gkiio
BUXOJIUTHU 3 TIICTaB IPOBEEHHS, TO CJIUNII eKCIIePUMEHT, K IIPaBUJIO, MPO-
BOAMTHCS, SKIIO «HAasABHI (aKTUYHI AaHi HEOOXIIHO TEPEeBipUTH HOCiHUM
nsixom». HatomicTh mepeBipka oka3aHb Ha MICITI TIPOBOUTHCS, «SIKIIO B MTOKa-
3aHHAX JOIUTAHOI 0cOOM MicTAThCs (haKTUYHI JaHi, HOB’s3aHi 3 00CTAHOBKOIO
KOHKPETHOTO MICIISI, ajle BOHM HEMOBHI ab0 MICTSATh CYIEPedYHOCTI, IKi MOKHA
HepPeBipUTH TIIBKK 3iCTaBIEHHSAM 3 0OCTAHOBKOIO Ha MICIIi MOIii»; 2) «IepeBipka
MMOKa3aHb Ha MICIli, Ha BiZIMIHY BiJl CJiY0TO €KCIIEPUMEHTY, TTPOBOJAUTHCS He
B PEKOHCTPYIOBaHiil, a B iCHYIOUiil Ha MOMEHT HOTO TPOBeIeHHsT OOCTaHOBIII»;
3) Ha BiMIHY Bijl I€PEBIPKY IIOKa3aHb, CJALIYMI €KCIIEPUMEHT MOKe OYTH IIpoBe-
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JeHnH sik Oe3TocepeIHbO Ha TOMY CaMOMY MICII, jie BiaOyBasacst JOCTiKyBaHa
HOJIisl, Tak i B iHIIOMY; 4) CITIUuil eKCIiepuMeHT Moe OyTH TpoBeeHuil 6e3
y4acTi B HbOMY JIOTTUTYBAHOT 0COOU, TOI SIK TepeBipKa MOKa3aHb HA MICIl MOK-
JIMBA JIMIIE 3a yJacTio 3a3HadeHoi ocobn [28, c¢. 356—357].

3ayBakUMO, 0 MOKHA HABOJUTH Iife 6arato apryMeHTiB, SIKi BUCJIOBJIEHI
HAYKOBI[SIMU Ha MJATPUMKY BJIACHOI TOYKHU 30pY, BTIM, Ha Halll TOTJISA/, iXHS
MEeTO/I0JIOTIYHA MTOMUJIKA IOJIATa€E B TOMY, IO JOCJHIAHUKUA He 3aHYPIOIOTHCS
B TIEPIIONPUYNHY BiIMOBM 3aKOHOABIIS BiJ ITePEBIPKU MOKAa3aHb HA MICIT, SK
OKpeMOl CJiI40l /i1 Ta HENPUILyCTUMOCTI TMOIKUPIOBAJBHOTO TJYyMadyeHHd, i
oxotseHHs1 3mictoM cT. 240 «Caigunii exciepuments» KIIK 2012 p. nepesipku
MoKa3aHb Ha Miciii. BifmoBiap Ha TOCTaHOBJIEHI MUTaHHS Tpeba MIyKaTH B KOH-
HeNnTyaJbHUX MiAX0[ax 3akoHoAaBis 10 modymnosu KITK 2012 p.

[To-niepire, TOTPIOHO BKasaTh Ha Te, 1m0 3rigHo 3i cT. 19 Koncturytii Ykpaiuu,
«Opranu siep:KaBHOI BN Ta OPTaHU MIiCIIEBOTO CaMOBPSIIyBaHHs, 1X 110CA/I0B1
ocobu 3060B’s13aHi [ISITH JIMIIIE HA TT/ICTaBi, B MeKaX MOBHOBAKEHD Ta Yy CIOCIO,
o nepexdbaveni Koncruryiiiero ta sakonamu Ykpainus [40].

[To-gpyre, 110 CTOCYETHCS TIMOTETUYHOT MOKJIUBOCTI TIEPEBIPKU MMOKa3aHb i1 4ac
MIPOBEJIEHHS CJITYOTO eKCIIepUMeHTy 3 rocuaanusaMm Ha cT. 240 KIIK 2012 p., To,
Ha Halll TOTJISAI, 1e TTOMUJIKOBE TJIYMaueHHsI MeTH Ta ITPABOBOTO 3MICTY IIi€l CTATTI
Koznekcy. BesymoBHO, nokasaHHs, sKi Oy/u JaHi Ha cTail 10CYAI0BOrO PO3CIIi-
JlyBaHHSI YYaCHUKAMU KPUMIHAJIbHOTO ITPOBA/KEHHS, MOXKYTh II€PeBIPATUCS ITi/1
Jyac MPOBeIEHHST CJIITY0TO eKCIIEPUMEHTY, ajie 3aco0H, 3a [OTTOMOTOIO SIKUX BOHU
MOKYTh OYTH TiepeBipeHi, 30BCIM IHIII, TIPO 110 HIIIOCS BUIILE.

CriocoboMm ikcaliii ¢/ig40ro eKCrepuMenTy € IPOTOKOJI, SKUI CKIaacThCs Bil-
noBizHo 10 BuMor crareit 104—105 KIIK, ta B skoMy OKJIaJTHO BUKJIAQJAAIOTHCS
YMOBH 1 pe3yabrath cJiggoro ekcrepumenty (4. 6 ct. 240 KITK).

Takox oHUM i3 KJIIOUOBUX KOHIeNTyanbHuX mosoxkenb KIIK 2012 p. € Te, 1o
«1. Cyn nocnimxye nokasu Gesmocepennbo. [TokazaHHS yYACHUKIB KPUMiHAJb-
HOTO TIPOBA/KEHHSI CY/l OTPUMYE ycHO. 2. He MOKyTh OyTH BU3HaHI J0Ka3aMu
BIIOMOCTI, 1[0 MICTSThCS B IOKa3aHHSAX, pedyax i JOKyMeHTax, sIKi He Oyuu
peMeToM 6e310CcePeIHbOT0 JIOCIIKEHHST Cy Ly, KPiM BUIA/IKIB, TlepeadadeHnx
M Komexcom. Cyz Moske IPUIHATH SK J0Ka3 MOKa3aHHs 0Ci0, SIKi He 1ai0Th
ix 6e31ocepesIHbO B CYIOBOMY 3acilaHHi, JIMIIE y BUIIAKaX, MepeadadeHuX IiM
Komekcom. 3. CtopoHa oOBUHYBaueHHsT 3000B’s13aHa 3a6€31E€UNTH TPUCYTHICTD
i/l 9ac Cy10BOTO PO3TJISIAY CBiJKIB OOBUHYBAYEHHST 3 METOIO Peasti3allii mpasa
CTOPOHU 3aXMCTy Ha JIOIUT Iepe]| He3aJleKHUM Ta HeylepesKeHUM CYJ0M»
[1, cT. 23].
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Takox 110 aprymeHTallii moTpiGHO A0AaTH BaXKJIMBE 3acajHUUe TOJOKEHHS, SIKe
Tpeba 3rajaTv, 3 METOI0 CUCTEMHOIO YSBJIEHHS IIPOOJIEMH, 110 HAMU PO3TJIsi-
naerbest. Tak, Bignmosizno mo cr. 95 KITK 2012 p. «mokasanHst — 1ie BiZIOMOCTI,
SIKI HAZAl0ThCs B YCHIN ab0 mMuchMOBIii (GOPMI I/ Yac JOMUTY IMiT03PIOBAHIIM,
00BUHYBAYEHUM, CBIZIKOM, TIOTEPILINM, EKCIIEPTOM OO0 BiZIOMUX IM 0OCTaBUH
y KpUMiHAJbHOMY TTPOBA/IPKEHHI, IO MAIOTh 3HAYEHHS JIJIsT ITbOTO KPUMiHATBHOTO
MTPOBA/I’KEHHST».

OTiKe, HaJIEKHOIO MIPABOBOIO MPOIEAYPOIO, 3a JOIMOMOTOI0 SIKOI MOKYTh OyTH
OTPUMaHi TIOKa3aHHs BiAnoBiaHO /10 BuMor ynHHOTO KIIK 2012 p., € /uire gormr.

CBoe€ cTaBJyieHHS 10 OTPUMaHHS TIOKa3aHb 111/l Yac MPOBEIEHHS CJIIU0TO eKcIle-
puMeHTy BucJoBMIa 00’eHaHa mamata BepxosHoro Cyay, sskuii copMmyioBaB
3 I[bOTO TIPUBOJLY TPABOBY TO3UIII0, CYTh SIKOI TOJIsATaE B Takomy: «IIpurnmcn 4. 4
cr. 95 KIIK 1mpo Te, 110 ¢y Moske O6IPyHTOBYBATH CBOI BUCHOBKH JIMIIE Ha TIOKa-
3aHHSX, SIKi BiH Oe3TocepeHbO CIPHUITMaB il Yac CyZ0BOTO 3aciaHHs abo sKi
OTPUMAHO B TIOPSIZIKY, TiepenbaueHomy cT. 225 11010 Koziekey, MaloTh 3aCTOCOBYBa-
TUCS JIUIIIE 10 BIIOMOCTEH, 1110 Bi/IMOBIIaI0Th O3HAKAM MTOKa3aHb K CaMOCTIITHOTO
pOIleCyaaIbHOTO JiKepesa MoKasis 3rigHo 3i c¢r. 95 KIIK. TTokaszanHst HeoOXinaHO
PO3MEKOBYBATHU 3 1HITUM CAMOCTIHHUM IPOIECYaJbHUM JIXKEPesioM JI0Ka3iB —
IIPOTOKOJIOM CJITYOTO €KCIIEPUMEHTY. 3ariepedeHHst OOBUHYBAaYEHUM Y CYJOBOMY
3acilaHHi BiIOMOCTEM, sIKi CJIi[Uuii, TIPOKYpPOP MepeBipsiB abo yTOUHIOBAB 3a HOTO
Y4acTIO I/l 4ac CJITYOTO eKCIEePUMEHTY, He MOKe aBTOMATUYHO CBIYUTU TIPO
HE/IOIYCTUMICTD $IK JI0Ka3y IIPOTOKOJIY CJII/T40T0 eKcliepuMeHTy. JleriTumMHa MeTa
CJTTYOTO EKCTIEPUMEHTY 3a YUIacTIO TiI03PI0BAHOT0, 0OBUHYBAYEHOTO JOCSTAETHCSI
JIOTPUMAHHSIM BCTaHOBJIEHOTO MOPSIKY MO0 IPOBEIEHHS, 3a0€3MeUeHHIM peaJli-
3allii mpaB 0coOM SIK TIPOIECYaTbHUX TaPAHTIN CITPABEIIMBOTO CYI0BOTO POSTJISILY
Ta KPUMIHAJIBHOTO MTPOBA/IKeHHS B 1ijiomy. [IpoBeieHHs ¢1iT40ro eKcriepuMeHTy
y Gopmi, 1[0 He MICTUTh O3HAK BiATBOPEHHS [iif, 0OCTAaHOBKM, OOCTaBUH IO,
MPOBEIEHHS JOCI/IB 4 BUIIPOOYBaHb, a MOCBIAYYE BUKIIOYHO MTPOTOJIOIIEHHS
ITI/I03PIOBAaHNM 313HAHHSA Y BUMHEHHI KPUMIHAJIBHOTO IIPABOIOPYIICHHS 3 METOIO
1I0T0 TIPOIECYaTbHOTO 3aKPITJIEHHS, HAJIE)KUTD PO3I[HIOBATH SIK JIOTUT, 1110 HE MA€
B CY/Ii IOKa30BOTO 3HaY€HHs 3 OTJIsiAy Ha 3micT 4. 4 c1. 95 KIIK» [41].

Bimomocti, orpumati Biz ocobu, 6e3yMOBHO, MOKYTh OyTH OepsKaHi ITij 4ac mpo-
BejleHHsT OY/Ib-sIKO1 3MIITaHOl CJTi/190i /il (He JIIIe T/l Yac MPOBEIEHHS OMUTY ),
O/IHAK, HEITPUITYCTUMO TiIMIHSATH JOTUT 1HIIOIO CJIITY0I0 €10, 30KpeMa CJIiuuM
eKCTIePUMEHTOM, MeTa SIKOTO 30BCIM iHINIA, MAa€ B CBOEMY apceHasi crerudiune
mpollecyajibHe HAMOBHEHHS, TAKTUYHI IPUIHOMH, 3acO0M 3/1iCHEHHS Ta 3PEIITO0
OTPUMaHHS BOKJIMBUX JIJII KPUMIHATBHOTO TTPOBA/IPKEHHS BiZIOMOCTEH, 1[0 MAlOTh
3HAYEHHS JIJIS KPUMiHAJIbHOTO 1poBaxkenns [36, ¢. 112—-113].
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OT:ke, BpaXOBYIOUM HaBEJEHWI TMi/IXi/l, MOXKHA 3pOOUTH BHCHOBOK PO HEIO-
HTBHICTH 3aITPOBA/IKEHHS HOBOI CJIi/140i (pO3IIYKOBOI) [Iii «IepeBipKa MoKa3aHb
Ha Micii» y unanomy KIIK, ockisbku 3akoHO/1aBEeIb HABMUCHO BiJIMOBUBCS Bijl
3aliBOTO JyOJTIOBAHHS Ta MepeidadrB MPOIECyaTbHUN MEXaHi3M TaKOl MepeBipKu.
Takum 3ac060M € JOTHT, TPOIIECYATbHIIT TIOPSIIOK TIPOBEAEHHST SIKOTO YHOPMO-
BaHuil ct. 224 KIIK Ta 3a 101momMorowo siKoro CJaiuuii, Ji3HaBauy Ta ITPOKYPOP
I[IJTKOM MOXKYTb ITepeBipuTh Oy/Ib-sIKi TIOKa3aHHSI, 1110 JaHi Ha CTa/il ZOCYI0BOTO
poscaigysanns. [Ipuuomy u. 1 cr. 224 KIIK nepexbavae, 1o <«IOMUT IIPOBO-
JITHCS 32 MICI[EM IIPOBEIEHHS JOCYI0BOTO PO3CiAyBaHHs abo B IHIIIOMY MicCIii
3a TIOTO/KEHHSIM i3 0c00010, sIKy MatoTh HaMmip gomutatuy [1]. OTpuMaBIm Bix
Oyab-siKO1 0cobH, sika MOsKe OYTH JONMUTaHA, MOKAa3aHHs I1i/[ 9ac MEePBUHHOTO
JIOTIUTY, CJITYUA, Ji3HABAY, IIPOKYPOP MOXKYTh IePeBIPUTH I1i TOKa3aHHS IIJISIXOM
POBEIEHHS JOMUTY 1HIIOI 0cOOM, IIOBTOPHOTO YK J0JATKOBOIO JOIKUTY B TOMY
MicIli, sike Harajga€ AOMuTaHiil ocobi meBHi akTHuHi 00CTaBUHMU, TO3BOJIUTH 32
JIOTIOMOTOI0 aCOIIATUBHOI MaM’sITi 3ragaTt moTpibHI MOMEHTH, MOKJINBO, BijIIy-
KaTh pevyoBi JOKA3U TOIIIO.

Harosocumo, 1110 B ofiHi# 13 Tiepmmx penakiiiii mpoekty KpuminaabHO-TIpolie-
CyaJhbHOTO KOJIEKCY YKpaiHu sIK caMOCTiiHi OyJsin 3armpoBajKeHi ABi curigdi aii —
«TepeBipKa Moka3aHb Ha MicIti» (cT. 261), «cmigunii ekciepumenT» (cT. 262), a Ha
CTaJlil CyZIOBOTO PO3IJISLY — Ile 1 «IlepeBipKa IoKa3aHb Ha MICIli Y XO/li CY/I0BOTO
cuigcrBay (cr. 404) [42], ogHak 3rogoM, Kosm OyJia moOypoBaHa KOHIIEIIis J0Ka-
31B y KpUMIHAJIbHOMY MPOBA/KEHHI, 3alBY CJIIYY 110 BUIAJIIN.

B ropuanyniil miTepaTypi HaBOASATHCS O3HAKM II€PEBIPKU MTOKa3aHb Ha MicCIli, Ha
MiZKPIIJIEHHS IYMKH ITPO CaMOCTIHHICTB 1€l caifuoi aii. 3okpema, B. B. Herpe-
OEIbKUI, SIKAI TTPOTSITOM TPUBAJIOTO Yacy AOCJIIKYE MPOOIEMU PO3TIISIIyBaHUX
CHITYUX /1ifl, HABOJIUTH O3HAKM IEePEeBIPKU MMOKa3aHb HAa MICII Ta 3a3HAYaE, 110
g mig: 1) Mae sickpaBo BUPasKeHW TepeBipHUIT XapakTep (cJiaya /s mpusHa-
YAETHCS JIUIsT TIePeBIPKM (DaKTUYHUX JIAHKX, 10 MICTSATHCS B MOKa3aHHSX 00BH-
HYBa4eHOro, Mi/I03PI0BAHOr0, TOTEPIIJIOT0 UM CBiJIKA, PO TOB’A3aHi 3 MEeBHUM
MiciteM 0O6CTaBUHU 3/1049HHY ); 2) icHY€ Oe3mocepeiHiil 38’130K MiXK MepeBipKOIO
MOKa3aHb HA MiCIli i AOMUTOM, 10 it mepeaye (151 caigua mist He MOKe OyTu
npoBezieHa 6e3 MOoMePeHbOTO ONUTY, Ha SIKOMY OTPUMYETHCS iH(bOpMaIlis, 1110
norpebye nepesBipkn); 3) BoHa Ma€ A0OPOBLIbHUIT XapaKTep, OCKLIbKU 0coba
MozKe OpaTh y4acTb y Hill 100pOBiIbHO; 4) Ge3mocepeIHbO TIPOBOAUTHCS Ha MICIIi,
PO sIKe BOHA ITOBIJJOMHJIa Y CBOIX TOKAa3aHHSX; J) IS MPOIeCyalbHa [is Ma€e
BJIACHUI MeTOJI OCTiKeHHs iH(opMmallil 3 MeToo 11 lepeBipKu, IKUM 1a€ 3MOTy
BUSBJIATYU I BigoOpaskaTu AaHi, HeAOCTYIIHI OY/Ib-sIKOMY iHIIOMY CII0CO0Y Ozep-
JKaHHS JIOKa3iB, — 3icTaBJeHHsS MOKa3aHb 3 MAaTepiaJbHOI 0OCTAHOBKOIO MiCI(s
MO/l 3a JJOMTOMOTOI0 PO3MOBIi/Al, [eMOHCTpaIlii Ta MOSICHEHb 0COOM, TTOKa3aHHSI
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siKo1 mepeBipstoThest [43, ¢. 176]. AHasi3 3anrpolloOHOBAaHUX aBTOPOM O3HaK JIa€
Mi/ICTaBy 3BEPHYTH yBary Ha Te, MO BCI BOHU I[IJTKOM MOKYTb OyTH O3HAKAMU
PI3HOBU/LY JIOTIUTY, SIKMI ITPOBOJAMUTHCS HA MEBHOMY MIiCIIi, IO 11le pa3 MiJATBep-
JUKYE IyMKY TIPO HEOIITbHICTh TOBEPHEHHS JI0 3aifBO1 CJIi1901 (PO3IIYKOBOI )
Jli1, 3aMpoBaJKEHHS SKO1 He Binosizae koHmentyanpbHoMy 3micty KITK Ykpainn
2012 p. Ta MOPOIIKYE CYIEPEYHOCTI i3 3akJiazieHoio B Kozekci iie€ro 1mo/o 1o0Ka3iB
Ta MpOoTlecy J0Ka3yBaHHS.

BucnoBku
[IpoBesene noCaiIKEHHS A€ MACTABU AIUTU TaKUX BUCHOBKIB.

Bincythicts npaBoBoi BudHadyeHocTi y cT. 194 KIIK Ykpainu 1960 p. soriuno
3yMOBUJIA JIMCKYCiIO 3 NPUBOAY il paBOBOro 3MicTy. Taka HaykoBa I0JIeMiKa
npuBesia 10 GOpMyBaHHSA Mailke OJHOCTAWHOI JyMKHU TTPO OXOTIJIEHHS HOpMa-
tuBHUM 3MicToM cT. 194 KIIK 1960 p. 1BoX caMOCTIMHUX CHiTIUX il — CIiaunii
eKCIIepMMEHT Ta TIlepeBipKa ImoKasaHb Ha Micili. BTiM Takuii BUCHOBOK OyB Jiuiie
JMOKTpUHAMBHUM TrizxonoM. [IpaBosuii 3mict cr. 194 KIIK Ykpainu 1960 p. 3amm-
MIaBCsl YiTKO He BU3HAUYEHUM, 1110 MPU3BOANIO /10 MOCTIHUX CIIOPIB cepesi Hay-
KOBIIIB ak /10 camoro npuiiHaTTd HoBoro KIIK Ykpainu y 2012 p. Taka cutyaitis
He Bi/MOBIaia BUMOraM HOPMOTBOPYOI TEXHIKM Ta TTOTpebaM IIPaBo3acTOCOBHOI
MTPaKTUKHU.

BBajkaeMo HeOIIIbHIM TIepeHeceHHs el TUCKYCil pafsTHCbKOT 1001, STKa TOYH-
jacst maike 50 POKiB, y IUIOMKUHY ChOTO/EeHHs. Taka Mmo3uilisi [eTepMiHoBaHa
KOHIIETITyaJbHUMU TTOJI0KeHHsAMU, dKi 3akyaazneni B KIIK 2012 p., cyTp gaxkux
MOJISITAE B TOMY, 1110 MMOKa3aHH4A — I1€ BIJIOMOCTI, gKi HaJlal0ThCS i/l Yyac MpoBe-
nenns gonuty. KITK 2012 p. micTuTh nporecyasbHUil MexaHi3M, 32 JOTIOMOTOI0
SKOTO CJIIYMi, /li3HaBay Ta IMPOKYPOP MOXKYTb 3IMCHUTH MEePEeBIPKY HaJaHUX
paite 6y/1b-sIKOI0 0c000I0 MOKa3aHb. TAKOI HAJIEKHOIO MTPABOBOIO TPOIE/YPOIO
€ nonut, sikuii Bianosiauo no Bumor KITK 2012 p. moske OyTtu mpoBeneHmit sk
3a MicIleM IPOBE/IEHHS I0CYZI0BOTO PO3/lyBaHHS, TaK 1 B 1HIIOMY MicCIli, 1[0 i
00YMOBJTIOE HEOIIIBHICTD 3alBOTO 3aKOHOIABYOTO JTyOTIOBAHHSI.

CnHcoK BUKOPUCTAHUX J?KEPETT

[1] Kpuminasphuii mporecyasbHuii Kojeke YKpainu : 3akon Ykpainu Bix 13.04.2012 p.
Ne 4651-VI. URL: https://zakon.rada.gov.ua/laws/show/4651-17 /ed20220520# Tex
(nara 3BepHenns: 10.07.2023).

[2] KpuminambHo-tiporiecyanbuuii kogeke Yipainu Big 28.12.1960 p. Ne 1001-05. URL:
https://zakon.rada.gov.ua/laws/main/1001-05#Text (mara sBepHenns: 10.07.2023).

[3] Kaplina O. V., Kuchynska O. P, Krukevych O. M. Interrogation of minor and juvenile
witnesses in criminal proceedings: Current state and prospects for improvement.
Journal of the National Academy of Legal Sciences of Ukraine. 2021. Vol. 28, issue 3.
P. 268-276. https://doi.org/10.37635/jnalsu.28(3).2021.268-276.

172 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2023. Bun. 162



Kaplina, 0.V., & Hetman, H.M. Problems of Normative Regulation of Investigative (Search) Actions...

[4] Shevchuk V., Vapniarchuk V., Borysenko I., Zatenatskyi D., Semenogov V. Criminalis-
tic methodics of crime investigation: Current problems and promising research areas =
M¢étodos de investigagro de crimes: Problemas actuais e areas de investigagro promisso-
ras. Revista Juridica Portucalense. 2022. Vol. 32. P. 320—341. https://doi.org/10.34625/
issn.2183-2705(32)2022.ic-14.

[5] Orlovskyi R., Us O., Shevchuk V. Committing a Criminal Offence by an Organized
Criminal Group. Pakistan Journal of Criminology. 2022. Vol. 14, No. 2. P. 33-46. URL:
http://www.pjcriminology.com/publications/committing-a-criminal-offence-by-an-or-
ganized-criminal-group,/ (last accessed: 12.07.2023).

[6] Kammina O. B. IIpaBo3acTocoBHe TiryMaueHHSI HOPM KPUMiHATBHO-IIPOIIECYATHHOTO
mpaBa : MmoHorpadis. Xapkis : [Ipaso, 2008. 296 c.

[7] Tesko B., Crparono B. BixarBopeHHs1 06CTaHOBKM Ta OOCTaBUH MOJii: MpoOIeMHI
nutanud. IIpaso Yrpainu. 2000. Ne 4. C. 79-80.

[8] Yepuenxo A. BixrBopenus o6cranoBku i o6cTaBud mozii. Yu Gyae MOAIIEHO 10 CIiady
nito? Bicnux npoxypamypu. 2006. Ne 5. C. 78-82.

[9] CrparoHos B. M. BiarBopeHHs1 06cTaHOBKK i 00CTaBUH TOAIT SIK METOJ Ii3HAHHS ITijl
Yac PO3CJiyBaHHs 3JI0YNHIB : JIUC. ... KaH/. opua. Hayk : 12.00.09 / Harm. fopua. aka.
Ykpainu im. ApocnaBa Myzaporo. Xapkis, 2001. 171 c.

[10] JIykamesuu B. T., Crpatonos B. M. BigrBopentst 0o6cTaHOBKHU i 0OCTaBUH MOl SIK
METOJI Ii3HAHHS i Yac PO3C/IiLyBaH s 3JI04NHIB : HaBy. 1moci6. Xepcon : XIOI HYBC,
2002. 200 c.

[11] Yeprenxuii O. K. Ciie[icTBeHHBII 9KCIIEPUMEHT: IIOHSTHE U dTallbl pasBuTus. [Ipos6-
aemu 3axonnocmi. 2008. Bun. 96. Xapkis : Ham. fopua. akaga. Ykpaiaum iMm. SApocraBa
Mynporo, 2008. C. 246—252.

[12] Bamumnpkuit T. M. BunuknenHs ta po3BUTOK ijiei ciigyoro excriepumenty. Hayxosuil
sicnux Midcnapoonozo zymanimapnozo yuieepcumemy. Cepist: IOpucnpynentis. 2013,
T. 2, Ne 6-3. C. 104—105.

[13] Bamunpekuit T. M. Chigunii ekcriepuMeHT B crcTeMi CliunX (PO3ITyKOBUX ) /il Y KpH-
MiHAJLHOMY MPOBA/UKEHHI YKPAiHU : UC. ... Kau/. fopu/. Hayk : 12.00.09 / Har. ya-T
JepsK. ofaTK. cay:kOou Ykpaiuu. Ipmins, 2015, 212 c.

[14] Bampunmun I. 1. CranoBieHHS CIiIY0TO €KCHEPUMEHTY K CAMOCTIHHOI CJIidoi
(posmrykoBoi) aii. Bicuux UYepniseuvrozo gax-my Hay. yu-my <«Odecvka ropuduuna
axademisny - 36. Hayk. cTateid. Yepnisui, 2017. Ne 3. C. 127-137.

[15] Kpuminampuuii mporec : miapydnuk / 3a pexa. 0. M. I'pomesoro ta O. B. Karurinoi.
Xapkis : [Ipaso, 2010. 608 c.

[16] Ienurbko B. 0. KpuMuHamucTuka : Kype JIEKIUid. 2-e u3j., nepepab. u poi. Xapb-
k0B : OO0 «Opucceii», 2005. 368 c.

[17] Papganceka kpuminanictuka. KpuminamicTuuna TexHika i cjijiya TakTuka / 3a pel.
B. II. Konmakosa. Kuis : Buma mx., 1973. 173 c.

[18] Coserckuii yrosoBHbIil mpomecc : yuyebHuK / mox obur. pea. M. V. Baxkanosa u
[0. M. I'pomesoro. Kues : Burmia mkosa, 1983. 440 c.

[19] Muxeenko M. M., Hop B. T., IlIu6iko B. I1. Kpuminanbuuii tiporiec Yipaiau. Kuis :
JIubins, 1992. 536 c.

[20] Anenun IO. II. IIpomeccyasbibie 0COOEHHOCTH IPOU3BOACTBA CIEACTBEHHBIX 1eHCTBUMA.
Onecca : lentp.-ykp. usn-so, 2002. 264 c.

[21] IMenitbko B. ¥0. Bubpani TBopu. Xapkis : Bua. arenuis «Anocriib», 2010. 576 c.

ISSN 2414-990X. Problems of Legality. 2023. Issue 162 173



Kannina O. B., lememat I. M. [Ipo61iemu HOpMamusHO20 pe2ysito8aHHA clidHux (po3wykosux) Oi...

[22] Konosasosa B. O. BigrBopentst 06CTaHOBKY i 0OCTAaBUH TO/IT (CIIAUMiT eKCIIEPUMEHT
Ta nepesipka nmokasanb Ha micti) (§ 1, rmasa VII). Kpuminamicruka. Kpuminamicrnuna
TAKTUKA | METOIMKA PO3CJIi/lyBaHHS 3JIOYMHIB : MiIPYyY. /I CTY/I. I0PU/. BY3iB i dax. /
3a pex. B. IO. lllenutpko. Xapkis : [Ipaso, 1998. 376 c.

[23] Apomuxep JI. E. CiencTBeHHBIN €KCIEPUMEHT B COBETCKON KPUMHHATNCTHKE : JIHC. ...
kauj. fopu Hayk : 12.00.00 / HUN cyneb. axcneprussl um. H. C. Bokapuyca. Xapb-
xoB, 1951. 300 c.

[24] CanteBchkuit M. B. Kpuminamicruka : HaBu.-gosia. moci6. Kuis : HBT «IIpaBaux»,
1996. 159 c.

[25] 3asmp . [. Curyariitauii miaxin 10 TaKTUKA MEPEBIPKU IMOKa3aHb Ha MICII : [HC. ...
KaH/. fopu. Hayk : 12.00.09 / Ham. yH-T BHYTp. cripaB. Xapkis, 2004. 222 c.

[26] Kamoxna JI. €. /lo muTaHHs MPoO CyTHICTD, 3aBAaHHS Ta METY TIEPEBiPKU MTOKAa3aHb Ha
mictti. Bicnux Axademii adsoxamypu Yxpainu. 2007. Ne 3. C. 116-119.

[27] Konosanosa B. O. [Touarrs Ta Bujau caiguoro excriepuMenty. [liroroska o cuijguoro
eKCIIeEpUMeHTY Ta Horo taktuka: [§ 1-2, posn. 15: Biaxrsopenns obcraHoBKM i oOcTa-
BUWH TO/Tii (CiIUMii eKCIIepUMEHT Ta TepeBipka Noka3aHb Ha Micii)]. Hactinpaa kamuTa
caiggoro. Kuis : Bua. [lim «Iu IOpes», 2007. 728 c.

[28] Yeprerpkuit O. K., Peyupknit A. B. OcobamBOCTI po3MeRyBAHHS CTITIOTO €KCITe-
PUMEHTY Ta TIepeBipKM MOKa3aHb Ha MicCIli. Yrisepcumemcvki nayxosi sanucku. 2012.
Ne 3(43). C. 355-359.

[29] Herpebenpkuii B. B. 3akoHomaBya periaMeHTallisl IePeBipKM IIOKas3aHb Ha MicIi SK
migBuieHHsT eeKTUBHOCTI GopoThOHU 31 3soumHHicTIO. ITionpuemnuumeo, zocnodap-
€meo i npago : HayK.-TIPakT. rocir.-mpas. xypH. 2019. Ne 5. C. 308—-312.

[30] Topa I. B., Kosecuuk B. A. Caigunii ekcriepuMeHT 4 HepeBipka moKasaHb 0coOu. Bic-
nux Jlyzancorozo depacasiozo ynisepcumemy enympiwnix cnpae imeni E. 1. [idopenxa.
2012. Ne 3. C. 248-256.

[31] Hynaescoka JI. I, TTumumayk O. II. TlepeBipka nokazanb Ha MiCIli SIK BUJ CJIiTY0TO
eKcrepuMenTy. Bicnuux xpuminanviozo cydouuncmsa. 2018. Ne 4. C. 24-34.

[32] Yammmacbka 0. A. TIpo6GiieMHi TUTaHHS CJTUOTO eKCTIepUMEHTY. [Ipaso i cycniibemeo.
2014. Ne 1. C. 249-254.

[33] Poratunchka H. [lesiki 0coOJMBOCTI MPOBEIEHHS CJIIIOTO €KCIIEPUMEHTY Yy KpUMi-
HAJILHOMY IPOBaKeHnHi. Axmyanvii npobiemu npasosnascmea. 2016. Bum. 2. C. 149—
153.

[34] Kowmiccapuyxk [O. A., Pamko O. B. IlizcraBu ta mporecyasbHII MOPSI/IOK TTPOBEIEHHS
criguoro excriepumenTy. Hayxosuil gicnux Jlvsiecvrozo depacasiozo ynisepcumemy 6my-
mpiwnix cnpas. 2014. Ne 3. C 248-260.

[35] Besukuit TiymMauHuii CJAOBHUK CYYacHOi YKPAiHCbKOI MOBH / YKJaj. 1 TOJIOB. pel.
B. T. Bycen. Kuis ; Ipmins : [Tepyn, 2004. 1440 c.

[36] Kammina O. B. IIpoGiemu GesnocepeHbOro JOCTIIZKEHHST CYIOM Pe3yJbraTiB HeBep-
GaJIbHUX Ta 3MIiIIAHUX CaiUnX (PO3UIYKOBUX ) Aiit. [Ipobnemu saxonnocmi. 2020. Ne 151.
C. 101-119. https://doi.org/10.21564,/2414-990x.151.215054.

[37] Kpuminampuuii poriec : mizpyunuk / 3a 3ar. pea. O. B. Kamrinoi, O. I. Humo. Xapkis :
[TpaBo, 2018. 584 c.

[38] Bampuummn I. Cyuacne po3ymiHHS CJYOTO €KCHEPUMEHTY: BITUYMBHSIHWI Ta 3apy-
Oixanil norsaau. Haykosuti eicnux Xepconcwvrozo depicasrozo ymisepcumemy. Cepis
«FOpuduuni nayxus. 2018. Bum. 2, 1. 2. C. 7-10.

174 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2023. Bun. 162



Kaplina, 0.V., & Hetman, H.M. Problems of Normative Regulation of Investigative (Search) Actions...

[39] Herpeberpkuii B. TlepeBipka mokasanb Ha Micili — HeoOXijHa ciigua (PO3IIYyKOBa) s
ITionpuemnuymeo, zocnodapcmeo i npaso. 2015. Ne 2. C. 70-73.

[40] Komcrurynis Yxkpainm : odin. teker Bix 28.06.1996 p. URL: https://zakon.rada.
gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text  (mata  3BepHEHHS:
22.07.2023).

[41] Tlocranosa o6’ eananoi manatu KKC BC Bix 14.09.2020 p. Cipasa Ne 740,/3597 /17, ipo-
BazpkeHHs Ne 51-6070xmo019. URL: http://www.reyestr.court.gov.ua/Review,/91702552
(nata 3BepHenHst: 22.07.2023).

[42] Kpuminampro-mporiecyambiuit komeke Yrpainu. [Ipoexr. Tabmurst mpaBok. Yactnma 1.
KuiB : Anapar Bepx. Pagu Ykpainu, 2004. 96 c.

[43] Herpeberpkuii B. 3akoHoMaBUa periiaMeHTallist TIePEBIPKH MOKa3aHb HA MICI[ sIK yMOBa
edexTuBHOCTI 60pOTHOM 31 3mounHHICTIO. ITionpuemnuymeo, 20cn00apcmeo i npaso.
2017. Ne 4. C. 175-178.

References

[1] Criminal Procedure Code of Ukraine. (April 13, 2012). Retrieved from https://zakon.
rada.gov.ua/laws/show/4651-17 /ed20220520# Tex.

[2] Criminal Procedure Code of Ukraine. (December 28, 1960). Retrieved from https://
zakon.rada.gov.ua/laws/main/1001-05# Text.

[3] Kaplina, O.V,, Kuchynska, O.P, & Krukevych, O.M. (2021). Interrogation of minor
and juvenile witnesses in criminal proceedings: Current state and prospects for
improvement. Journal of the National Academy of Legal Sciences of Ukraine, 28(3),
268-276. https://doi.org/10.37635/jnalsu.28(3).2021.268-276.

[4] Shevchuk, V., Vapniarchuk, V., Borysenko, I., Zatenatskyi, D., & Semenogov, V.
(2022). Criminalistic methodics of crime investigation: Current problems and prom-
ising research areas = Métodos de investigacro de crimes: Problemas actuais e areas
de investigagro promissoras. Revista Juridica Portucalense, 32. 320-341. https://doi.
org/10.34625/issn.2183-2705(32)2022.ic-14.

[5] Orlovskyi, R., Us, O., & Shevchuk, V. (2022). Committing a Criminal Offence by an
Organized Criminal Group. Pakistan Journal of Criminology, 14(2), 33-46. Retrieved
from http://www.pjcriminology.com/publications/committing-a-criminal-offence-by-
an-organized-criminal-group/.

[6] Kaplina, O.V. (2008). Law enforcement interpretation of criminal procedure law. Kharkiv:
Pravo.

[7] Hevko, V., & Stratonov, V. (2000). Recreating the environment and circumstances of
an event: problematic issues. Law of Ukraine, 4, 79-80.

[8] Chernenko, A. (2006). Recreation of the situation and circumstances of the event. Will
this investigative action be divided? Bulletin of the Prosecutor’s Office, 5, 78-82.

[9] Stratonov, V.M. (2001). Recreating the environment and circumstances of an event as
a method of cognition in the investigation of crimes. PhD Thesis. Kharkiv: Yaroslav
Mudryi National Law Academy.

[10] Lukashevych, V.G., & Stratonov, V.M. (2002). Reconstruction of the Situation and
Circumstances of the Fvent as a Method of Cognition in the Course of Investigation of
Crimes. Kherson.

[11] Chernetsky, O.K. (2008). Investigative experiment: concept and stages of develop-
ment. Problems of Legality, 96, 246-252.

ISSN 2414-990X. Problems of Legality. 2023. Issue 162 175



Kannina O. B., lememat I. M. [Ipo61iemu HOpMamusHO20 pe2ysito8aHHA clidHux (po3wykosux) Oi...

[12] Balitskyy, T.M. (2013). The emergence and development of the idea of an investigative
experiment. International Humanitarian University Herald. Jurisprudence, Ne 6-3, vol. 2,
104-105.

[13] Balitskyy, T.M. (2015). Investigative experiment in system of investigative (search)
actions in criminal proceedings of Ukraine. PhD Thesis. Irpin: National University of
State Tax Service of Ukraine.

[14] Valchyshyn, G. (2017). Establishment of an investigative experiment as an independent
investigative (detective) action. Bulletin of the Chernivtsi Faculty of the National
University "Odesa Law Academy", 3, 127-137.

[15] Hroshvyi, YuM., & Kaplina, O.V. (Eds.). (2010). Criminal procedure. Kharkiv:
Pravo.

[16] Shepitko, V.Yu. (2015). Criminalistics: Course of Lectures (2nd ed.). Kharkiv:
Odissey.

[17] Kolmakov, V.P. (Ed.). (1973). Soviet criminalistics. Criminalistics techniques and inves-
tigative tactics. Kyiv: Vyshcha shchkola.

[18] Bazhavnov, M.I,, & Hroshvyi, Yu.M. (Eds.). (1983). Soviet Criminal Process. Kyiv:
Vyshcha shchkola.

[19] Mykheienko, M.M., Nor, V.T,, & Shybiko, V.P. (1992). Criminal process of Ukraine.
Kyiv: Lybid.

[20] Alenyn, Yu.P. (2002). Procedural features of the production of investigative actions.
Odessa: Tsentralno-ukraynskoe yzdatelstvo.

[21] Shepitko, V.Yu. (2010). Selected Works. Kharkiv: Vydavnycha ahentsiia "Apotil".

[22] Criminalistics. (1998). Kharkiv: Pravo.

[23] Arotsker, L.E. (1951). Investigative experiment in Soviet criminalistics. PhD Thesis.
Kharkiv: Hon. Prof. M. S. Bokarius Forensic Science Institute. Harkiv.

[24] Saltevskyi, M.V. Criminalistics. Kyiv : "Pravnyk", 1996.

[25] Zaiats, D.D. (2004). A situational approach to the tactics of checking evidence on the
spot. PhD Thesis. Kharkiv: Natsionalnyi universytet vnutrishnykh sprav.

[26] Kaliuzhna, L.Ye. (2007). To the question of the essence, task and purpose of checking
the testimony on the spot. Bulletin of the Academy of Advocacy of Ukraine, 3, 116-119.

[27] Desk book of the investigator. (2007). Kyiv: Vydavnychii Dim "In Yure".

[28] Chernetskyi, O.K., & Reutskyi, A.V. (2012). Peculiarities of demarcation of investi-
gative experiment and verification of readings on the spot. University Scientific Notes,
3(43), 355-359.

[29] Nehrebetskyi, V. (2019). Legislative regulation of on-site testimony verification as an
increase in the effectiveness of the fight against crime. Entrepreneurship, Economy and
Law, 5, 308-312.

[30] Hora, I.V., & Kolesnyk, V.A. (2012). Investigative experiment or verification of a per-
son’s testimony. Bulletin of Luhansk State University of Internal Affairs named after
E. Didorenko, 3, 248-256.

[31] Dunaevska, L., & Pylypchuk, O. (2018). Verification of testimonies on a place as type
of investigative experiment. Herald of Criminal Justice, 4, 24-34.

[32] Chaplynska, Yu.A. (2014). Problematic questions of an investigative experiment. Law
and Society, 1, 249-254.

[33] Rohatynska, N. (2016). Some features of conducting an investigative experiment in
criminal proceedings. Actual problems of jurisprudence, 2, 149-153.

176 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2023. Bun. 162



Kaplina, 0.V., & Hetman, H.M. Problems of Normative Regulation of Investigative (Search) Actions...

[34] Komissarchuk, Yu.A., & Riashko, O.V. (2014). Grounds and procedural procedure for
conducting an investigative experiment. Scientific Bulletin of the Lviv State University
of Internal Affairs, 3, 248-260.

[35] Busel, V.T. (Ed.). (2004). A large explanatory dictionary of the modern Ukrainian lan-
guage. Kyiv; Irpin: Peryn.

[36] Kaplina, O.V. (2020). Problems of direct study of the results of nonverbal and
mixed investigative (detective) actions by the court. Problems of Legality, 151, 101-
119. https://doi.org/10.21564/2414-990x.151.215054.

[37] Kaplina, O.V,, & Shylo, O.H. (Eds.). (2018). Criminal process. Kharkiv: Pravo.

[38] Valchyshyn, H. (2018). Modern understanding of the investigative experiment: domes-
tic and foreign views. Kherson State University Herald. Series: Legal Sciences, 2, 7-10.

[39] Nehrebetskyi, V. (2015). Checking the testimony on the spot is a necessary investiga-
tive (search) action. Entrepreneurship, Economy and Law, 2, 70-73.

[40] Constitution of Ukraine. (June 28, 1996). Retrieved from https://zakon.rada.gov.ua/
laws/show /254 /96-p# Text.

[41] Resolution of the Joint Chamber of the Criminal Court of Cassation of the Supreme
Court 09.14.2020, case No. 740/3597/17, proceedings No. 51-6070kmo19. Retrieved
from http://www.reyestr.court.gov.ua/Review,/91702552.

[42] Criminal Procedure Code of Ukraine. (2004). Project. Table of edits. Part 1. Kyiv: Aparat
Verkhovnoi Rady Ukrainy.

[43] Nehrebetskyi, V. (2017). Legislative regulation of on-site testimony verification as a
condition for the effectiveness of the fight against crime. Entrepreneurship, Economy
and Law, 4, 175-178.

Oxcana Boaoaumupisaa Kamutina

JIOKTOPKa IOPUANYHUX HAYK, Tpodecopka,

3aBiyBauka Kadenpn KPpUMiHAIBHOTO MPOTIECY

Hamnionanbuuii opuauunnii yuisepcuret iMeni dpocinaBa Myzaporo
61024, Byn. Ilymkinceka, 77, XapkiB, Ykpaina

e-mail: o-kaplina@ukr.net

ORCID 0000-0002-3654-673X

lasmna MuxkosaiBaa lerbman

KaHIuIaTKa I0PUINYHIX HayK,

acuCTeHTKa Kadelpu KPUMiHAJIBLHOTO MPOIIECY

Harioranmpanit fopuanaauii yaiBepcurteT iMeri S pocaaBa Mymaporo
61024, Byn. Ilymkinceka, 77, XapkiB, Ykpaina

e-mail: g.m.getman@nlu.edu.ua

ORCID 0000-0003-0872-3660

Oksana V. Kaplina

Doctor of Law, Professor,

Head of the Department of Criminal Procedure
Yaroslav Mudryi National Law University
61024, 77 Pushkinska Str., Kharkiv, Ukraine
e-mail: o-kaplina@ukr.net

ORCID 0000-0002-3654-673X

ISSN 2414-990X. Problems of Legality. 2023. Issue 162 177



Kannina O. B., lememat I. M. [Ipo61iemu HOpMamusHO20 pe2ysito8aHHA clidHux (po3wykosux) Oi...

Halyna M. Hetman

Ph.D. in Law,

Assistant Lecturer of the Department of Criminal Procedure
Yaroslav Mudryi National Law University

61024, 77 Pushkinska Str., Kharkiv, Ukraine

e-mail: g.m.getman@nlu.edu.ua

ORCID 0000-0003-0872-3660

Pekomennosane nuryBauus: Kamrina O. B., Terbman . M. ITpobsieMu HOPMATUBHOTO Pery-
JIIOBAHHSA CJAiTIUX (PO3MIYKOBUX) i, CIPAMOBAHUX HA TIEPEBIPKY I YTOUHEHHS BiIOMOCTEH,
oJlepKaHMX IIiJl 4ac JOCYAOBOro posciigyBanus. IIpobnremu saxonnocmi. 2023. Bum. 162,
C. 157—-178. https://doi.org/10.21564/2414-990X.162.285224.

Suggested Citation: Kaplina O.V., & Hetman, H.M. (2023). Problems of Normative Reg-
ulation of Investigative (Search) Actions Aimed at Verifying and Specifying Information
Obtained During the Pre-Judicial Investigation. Problems of Legality, 162, 157-178. https://
doi.org/10.21564,/2414-990X.162.285224.

Crartio nogano / Submitted: 27.07.2023
Ioormpanposano / Revised: 08.09.2023
CxsasieHo 710 1pyky / Accepted: 11.09.2023
Ony6.rikoBano / Published: 28.09.2023

178 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2023. Bun. 162



DOI: 10.21564/2414—990X.162.284111

MigcuAeHHs IHCTUTYWilHOI HE3aA@XKHOCTI Cygy
B CUCTeMi €eBpOiHTezpauiliHuUX KPOKiB YKpaiHu

JNipia MukonaiBHa MockBuny*
HauioHansbHul topuduyHull yHisepcumem imeHi Apocnasa Myopozo,
Xapkie, YkpaiHa
*e-mail: Lm.moskvych@nlu.edu.ua

Amnoraist

Cmammio npucesueno 00CHONCEHHIO EBPONEUCHKUX CMAHOAPMIE HEe3ANEHCHOCIE CYOY.
IIpedmem Oocrioncennss CMAHOGASIMb THCIMUMYM HE3ANEHCHOCIE CYdy ma KOHKpemmi
3ax00u 3 YOOCKOHALeHHs 1020 NPAB06ozo 3abesnewenns 6 Yxpaini 6ionogiono 0o espo-
neticokux cmanoapmie. Mema cmammi noiszae y eusHauenni noOAILUUX 3ax00i6 cyooeoi
pepopmil, CNPAMOGAHUX HA THCMUMYUIUHY MA NPABOSY 2aAPMOHI3AUII0 3AKOHO0ABCMEa
Yipainu 3i cmandapmamu Esponeiicvkozo Coio3y. Y 00caioncenmi 3acmocoeano maxi
MEMoOU HayKOB020 NI3HANHS: OIANEKMUMHUIL, CUCTEMHO20 AHANISY Ul CUHME3Y, NOPIGHAHNSL
ma npasoeozo MoOeI08aNHs. 3a3Haueno, wo Habymms cCmamycy Kpainu-kanouoama na
unencmeo ¢ Egponeticoxomy Corsi 30606’a3ye Yipainy nposecmu psod mpancgopmaii
CYCNLIBHO-NOJIMUYHUX  THCMUmMyyitl, 30Kpema cyoosy pegopmy. Ile nompebysamume
CUCTNEMHUX 3aX00i8, 4 He JUe BHECEHH 3MiH 00 3aKOHOOABCMBA 3 MEMOI0 2aPMOHI3AUIT
HAUIOHATIOHUX NPABOBUX HOPM i3 egponeticokumu cmandapmamu. Hazonoweno, wo nonpu
cydosy peopmy, sika mpusae, memu wo0o ephexmuenozo cydy He O0CsIZHYmMO: piéeHb
dogipu cycninvemsa 0o cydy € HUILKUM. ABMOPKA NPOZHO3YE: SKWO 3apa3 Po3nouamu
JilLe MouK06i 3MIHU 6 CYOOYCMPIIHOMY 3aK0H00A8CMSI, pe3yivmam 6yde motl Camuil, w0
i 3a nonepeduix kpokie cydoeoi pepopmu. Hazonoweno, uo posnouunamu mpeba 3 nody-
dosu pyndamenmy ons eexmuenoi cydoeoi cucmemu, sKumM € HesaiexrcHicmo cydy. Ha
niodcmasi ananisy eBPONeUcLKUX CIanoapmis HesaieHcnozo cyoy ma npaKmuxi iHCmumy-
uiti Esponeticokozo Cor03y w000 OUINKU 6NAUCY DISHUX THOUKAMOPIE HA 3a2a]bHY OUIHKY
3abe3neuenocmi He3aneiHoCmi Cyoy, 3 YPaxyeanusm CYUACHUX AKMyarvHux npoodiem
cy0060i cucmemu Ykpainu 3pobneno pso nponosuyii w000 600CKOHAICHHS GIMUUIHAN020
3axonodascmea ma NPaKmuku, CnpamMoOBaHuUx Ha NIOCUNEHHS He3ANeHCHOCIE CYoy, AKY
aABMOPKa HA3UBAE PYHOAMEHMATILHOW UTHHICTNIO 0eMOKPAMUUHOT 0epicasiL, Nepedymosor
eexmuenoi cucmemu cyooozo 3axucmy.

Kmiouosi ciioBa: cyz; cyoBa BIasia; He3aJIEKHICTD CY/Y; eeKTHBHII Cy/IOBHIT 3aXNUCT;
JIOBipa /10 Cy/y; KOPYTIIist B CY/Ii.
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Abstract

The article is devoted to the study of European standards of judicial independence. The
subject of the study is the institution of court independence and specific measures to
improve its legal support in Ukraine in accordance with European standards. The purpose
of the article is to determine the following judicial reform measures aimed at institutional
and legal harmonization of Ukrainian legislation with the standards of the European
Union. The research uses dialectical, systematic analysis and synthesis, comparison and
legal modeling methods of scientific knowledge. Acquiring the status of a candidate
country in the EU obliges Ukraine to carry out a number of transformations of social and
political institutions, and judicial reform is one of them. This will require systemic measures,
and not just amendments to legislation aimed at harmonizing national legal norms with
European standards. It is emphasized that despite the ongoing judicial reform, the goal of
an effective court has not been achieved: the level of public trust in the court is still low.
The author predicts that if only point changes in judicial legislation are started now, the
result will be the same as during the previous steps of judicial reform. It is necessary to
start with the construction of the foundation for an effective judicial system, which is the
independence of the court. Analyzing the European standards of an independent court
and the practices of the EU institutions regarding the assessment of the impact of various
indicators on the general assessment of the assurance of court independence, taking into
account the current and urgent problems of the judicial system of Ukraine, the author
makes a number of proposals for improving domestic legislation and practice aimed at
strengthening the independence of the court, which the author calls fundamental the value
of a democratic state, a prerequisite for an effective judicial protection system.

Keywords: court; judicial power; judicial independence; effective judicial protection;
trust in the court; corruption in the court.

Beryn

Onnieto 3 ymoB TpuitHATTS YKpainu B €Bporieiicbkuii Coro3 (nani — €C) € Hesa-
JexHa i edekTnBHA cyzoBa cucrteMa. CaMe He3a/IeKHICTh Cy/ly PO3TJSIAETHCS
sIK (pyHIaMeHTaJbHa IIHHICTh JleMOKpaTU4HOi feps;kaBu. IIpoTe octanHi corti-
osioriyHi onutyBanHs [1] c¢BigyaTh 1po HU3BKUI PiBeHb JIETITUMHOCTI Cy/lOBOI
BJIa/I1, 30KpeMa i uepe3 HeBIIeBHEHICTb TPOMa/ISIH y He3asieskHoMY cy/ii. Curyaitist
3HAUHO YCKJIQHUJIACS Yepe3 Cepi€lo I'YYHUX KOPYMIIHHNUX CKaHAAIIB y Cy/lOBiii
cucremi [2].
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Boanouac Bucokuil piBeHb BiUyTTS He3alesKHOCTI cyJoBol cucrtemu [3] €
BU3HAYAJIbHUM JIJIS JIOBIPH, SIKY CYJl MA€ BUKJIUKATH B CYCITLJIbCTBA, T CIIPUSATU
CTBOPEHHIO MTPUBAGJIUBOTO JIJIST 3pOCTaHHsI Gi3HeC-Cepe/lOBUINA, OCKIIbKI YsSIBHA
BIZICYTHICTh He3aJeKHOCTI MOXe cTpuMmyBaTu inBectuiil. Jua Ykpainu, sgxa
noTepriae Hapasi Bix 30poiiHoi arpecii pociiichkoi dhemepaiiii, e TuTaHHS HaOyBa€
0co0JIMBOI aKTYaJbHOCTI, ajKe JepKaBa po3PaxoBY€ Ha IIATPUMKY €BPOIIEii-
CbKUX TIAaPTHEPIB Yy BiJIHOBJIEHHI €KOHOMIKHM KpaiHu. 3p0O3yMiJio, 10 PU3UK JIJIs
IHBeCTHUIII} 3HAUHO 3HU3UTHCS, SIKIIO JiepskaBa 3MOKe TapaHTyBaTH epeKTUBHUN
MeXaHi3M 3aXHCTy MpaB Ta iHTepecis inBecTopiB. Ha chorosni B Kpaidi 00roBOpIio-
€ThCS KiJIbKa ClleHapiiB: BiJl HAMIIBUAIIOTO — CTBOPEHHS CIIeliali30BaHoro Cyry
3 IHBECTUIIIHHUX CIIOPIB 32 OCOOJIUBOIO TIPOIIEAYPOIO i/l MATPOHATOM MisKHAPO/I-
HUX IapTHEPIiB 10 OLAbII IJ100aJbHOrO 1 MEePCHEeKTUBHOIO — MOZEpHi3allisa Beiel
CYZIOBOI CUCTeMU, KJII0YOBUM (DOKYCOM SKOI € came He3aJIeKHICTh CY/LY.

[ToTpibHO 3a3HAYMTH, IO TUTAHHS HE3AIEKHOCTI CYy € Yi He HalOLIbII OCTi-
JUKEHUM Y HayIli CyZIOyCTPOIO Ta CYMIKHMX HayKaX — KOHCTUTYIIHHOMY, ITpO-
IeCyaJibHOMY, aJIMiHICTPaTUBHOMY, KpUMiHaabHOMY mpaBi. ILiii mpobiemaTwuii
IPUILISIIACH yBara B PisHOMY 00Cs131 TaKMMU BiTYU3HSHUMU HAYKOBISIMH, STK
H. bakagnosa, 0. bucara, O. bopucnasceka, T. Binpuuk, B. TopogoBenko,
. Mapouxkin, C. [Ipuayipkuii, B. Cmopoauncbkuii, O. Xortuncska-Hop, A. [1les-
yeHko, M. IIlenitbko Ta iH. [IuTaHHS He3aJeKHOCTI CyAy AOCUTH aKTUBHO
JOCIIIZKEHO 1 3apyOisKHUMU HAYKOBIISIMU, CEPeJl BasKJIMBUX HPaIlb /IS Ti3HAHHS
NPUPOJIN, IIIHHOCTI, 3MICTY Ta HACJIJIKIB HE3aJIEKHOCTI CY/ly BapTO BiI3BHAYUTHU
taki: Clark T. S. "The Limits of Judicial Independence” [4], Kaufman I. R. "The
Essence of Judicial Independence" [5], Randazzo K. A., Gibier D. M., Reid R.
"Examining the Development of Judicial Independence” [6], Larkins C. M.
"Judicial Independence and Democratiziation: a Theoritical and Conceptual
Analysis" [7], Burbank S. B. "The Architecture of Judicial Independence” [8],
Linzer D., Staton J. "A Global Measure of Judicial Independence, 1948-2012"
[9] Ta Garato iH.

[MIupoka maiTpa HAyKOBUX JOC/IKEHD JIUIIE TiATBEPIKY€E OaraTorpanHicTh Ta
CUCTEMHICTb IHCTUTYTY He3ajeskHocTi cyay. [IpuHumn nesasneskHOCTI Jiekyiapy-
€ThCS B HOPMATUBHUX aKTaX YKpaiHW Ta YMCJEHHUX MIKHAPOJHUX CTaHJapTax,
MIPUCBSIYEHUX TIPaBy Ha cynoBuii 3axuct. [IpoTe, 3a 1aHUMM COIIONIOTIYHUX OTIH-
TyBaHb [3], MIKHAPOAHUX NOCTiKeHb eeKTUBHOCTI cymoBoro 3axucty [10],
HAJIESKHOTO PIBHA HE3aJIeKHOTO cyay B YKpaiHi He nocAarHyTo. OHak TBepauii
Hamip Ykpainu iHTerpyBaTucsi y criBroBapuctBo €C BUMarae li€BUX KpPOKiB
y HalpgaMmi MiJICMJIeHHS CY/0BO1 He3aJe;KHOCTI. BBakaeMo, 110 MiAIPYHTSAM
HOBOI /lopokHBOI KapT cy/10BOi pehopmMu Mae ctatu 3’sacyBaHHS KOHIIEIIii
CyZIOBOI He3aJIeKHOCTI, JKa YCIIIHO peasizoBaHa B Kpainax €C. Came Ha aHami3
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€BPOIENCHKUX JTOKYMEHTIB Ta MPAKTUK Y (GOKyci po3yMiHHsS i 3abe3medeHHs
YMOB JIJIsI HE3aJIesKHOTO TIPAaBOCYIS CIIpsiMOBaHa I mybJiikallist. Pesyssrarom
MTPOBEICHOTO JIOCTI/KEHHS € HU3Ka PEeKOMeH/Ialliil CUCTEMHOTO XapaKTepy 111010
NpUBeleHH HaIllOHAJbHOTO 3aKOHO/ABCTBA Y BIATIOBIHICTD /10 €BPOINEHCHKUX
CTaHJAPTIB y cdepi He3aJIeKHOTO CYLY.

MeToto 1IbOTO OCTIIKEHHS € BU3HAUYEHHS TIOAANBITUX KPOKIiB Cy/I0BOi pehopmH,
110 CIPSIMOBAHI Ha MiJBUIIEHHA IHCTUTYIIIHHOI He3aJeXHOCTI Cy1y BiAIIOBIIHO
JI0 YMOB €BpoiHTerpaiiii Ykpaiau. JlocsarHeHHsT MeTH JOCHIKEHHs epeabadae
BUPIIIEHHS TaKUX 3aB/IaHb: OI[IHKA MTOTOYHOI MOJIEJI CY/I0BOI CUCTEeMU YKpaiHwu,
BUOKPEMJIEHHSI TIEPBUHHUX BUMOT OO MiICUJIEHHS THCTUTYIINHOI He3amex-
HOCTI CyJly 3Ti/IHO 3 YMOBaMM CTaTycy KpaiHnu-kanauzaara B yienn €C Ta okpec-
JIEHHS TIepIIOYepProBUX 3aXO/IiB 13 Mi/ICUJIeHHST He3aJeKHOCTI Cy/y BiJIITOBIHO /10
€BPOTIENCHKNX cTaHaapTiB. Ha migcraBi mMpoBeIeHOTO MOCTIKEHHST BOAYAETHCS
JnopedHrM chOpMYJIIOBATH BUCHOBOK Ta HU3KY PeKOMeHalliil (TIPOMO3uIIiii) 11010
HAIMPSIMIB peaTizallii MOMTHKY 1 TIPaKTUKK H0OPOYECHOCTI i 3ar0biraHHsT KOPYTIITi
B CYIOBIll crCTeMi SIK OJHOTO 31 CKJIAAHUKIB 3a0e3leueHHsT He3aMesKHOCTI CY/IY.

Marepianu Ta MeTOaU

OcHOBOIO TIPOBEIEHOTO aBTOPKOIO AOCHIKEHHS Ta MiATPYHTIM OTPUMAHUX
BUCHOBKIB 1 peKOMeH/Ialliil ctanu gokymentu Pagu €Bponu, 3oxkpema [lnan miii
3 YKpIILJIEHHS CyZ0BOI HesalexHocTi Ta Oescroponnocti [11] Ta Pexomenpaitist
CM/Rec (2010) 12 Komitety minicTpiB Paan €Bponu nep:;kaBaM-djeHaM 11010
CYILIiB: He3aJIeKHICTh, eheKTuBHICTh Ta 000B’s13ku [12], €C, a came: Koncourizo-
BaHoi pezakiiii [loroBopy npo €C ta Xaprii ocHoBHux nipaB €C, cyzoycTpiiine
3aKOHO/IaBCTBO KpaiH-usieHiB €C, M0 103BOJNI0 BU3HAYUTH KJIOUOBI 3acaiul
He3a/leKHOTO cyy. Jloc/iKeHHs K MeTOI0IoTil OIIHKK PiBHS 3a0e311e4eHOCTi
He3aJeKHOCTI cyay, sika BuKopuctoByeTbes B €C [13], nano smory npoanati-
3yBaTy HasiBHI B YKpaiHi IpaBOBi rapaHTii Ta MpaKTUKK MO0 3a0e3MeYeHOCTi
HEe3aJIEKHOCTI CyIy, BU3HAYUTHU CJTa0Ki MICIT Ta 3alpPOMOHYBATH aBTOPCHKE
GavyeHHs YIOCKOHAJIEHHSI CYJI0YCTPIiTHOTO 3aKOHOAABCTBA 3 METOIO ITiICHUJICHHST
He3aJIe’KHOCTI Cy/y Ta TapMOHi3allii HallloHaJbHOTO 3aKOHO/IABCTBA 3 €BPOIIEH-
CBbKUMU CTaH/IAaPTaMU B 1[bOMY MUTAHHI.

Jl1s1 JocsiTHEeHHS TI0CTaBJIeHOI MeTH Ta PO3B’SI3aHHS 3aB/IaHb JIOCTI/PKEHHS BUKO-
PUCTAHO /iaJIeKTUYHUI METOJl, MeTO/IM CUCTEMHOTO aHasi3y i CMHTe3y, MOopiB-
HSIHHS Ta [IPAaBOBOTO MOJIEJTIIOBAHHSI.

JlianekTHuHMIT MeTOJI HAyKOBOTO Mi3HAHHS 3aCTOCOBAHO NP (GOPMYJIIOBAHHI
CTPYKTYPU THCTUTYTY HE3aJeKHOCTI Cy/AY; METOAN CUCTEeMHOTO aHasi3y W CuH-
Te3y — Iiji Yac MOCHi/IKeHHSI HOPMAaTUBHUX JKepeJi 1010 3aKPIillJieHHsI €BPO-
NeHChKUX CTaH/IAPTiB HE3aJIe5KHOT0 Cy/ly Ta MeTO/I0JIOTII, 1110 BUKOPUCTOBYETHCS

182 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2023. Bun. 162



Moskvych, L.M. Strengthening the Institutional Independence of the Court in the System...

B €C, orinku crany 3abe31Me4eHoCTi He3aJIeKHOCTI Cy/y Ta BUOKPEMJIEHHS ii
OCHOBHUX TMOKAa3HUKIB. 30KpeMa, BU3HAUEHO 1HIUKATOPU IHCTUTYIIIHOI He3a-
JIESKHOCTI Cy1y, SIKi BAKOPUCTOBYIOThCS B cydacHiil npakTuili €C 1ig yac oinku
PiBHS 3a3HAYEHOTO SBUIIIA: MOPSAIOK TPU3HAYCHHS CY//IiB, BIUIUB Ha CY//IiIBCbKY
Kkap’epy (IOpSIOK TepeBe/leHHsT Ha IHIY CYAJAIBCbKY MOCAAY; TPUTITHEHHS
N0 TUCIUTITIHAPHOI BiIMOBIAJIbHOCTI), TPUBAIICTH TTOBHOBAXKEHD, TTOPSIIOK
3BIJIbHEHHS 3 110CA/W; MMOPAJ0K IPU3HAYCHHS HA II0CAM TOJIIB CYNy, 30KpeMa
BepxoBnoro Cyay; HasgBHICTb 1 HiMOPSIKOBAHICTh aHTUKOPYIIIHHUX OPraHis;
IIOPSI/IOK NIPU3HAYEHHS KePIBHUKIB TeHepaJbHUX IIPOKYpPATyp Ta IIPOKypaTyp
AHTUKOPYIIIITHOTO CEKTOPY; TapaHTil He3aJIe;KHOCTI a/IBOKATIB Ta 1H. Y 3arajib-
HOMY BHCHOBKY 3a3HaueHO, 1[0 X04ya B I[IJIOMY 3aKOHOJIaBCTBO YKpaiHU BiJIIOBI-
J1Ia€ €BPOIIEHCHKUM CTaHAapTaM 3a0e31eYeHOCTi IHCTUTYI[IOHAIBHOI He3aJI€KHOCTI
Cy/y, IpOTe pe3yJbTaTy — He3aJeKHUIl Ta edeKTUBHUN CYJ, 3 TOUKHU 30PYy
CyCHIJIIbCTBA, He AocATHYTO. OHI€I0 3 OCHOBHUX NPUYUH € PiBeHb KOPYIIIIii
B CYJIOBII cucTeMi, 1110 MiATBEP/KYETbCSI TYYHUMHU KOPYIIIHHUMU CKaHaJIaMHU,
K1 BiOYJIMCST OCTAHHIM 9acoM y Cy/OBiil cucremi YKpaiHu.

3a JI0TOMOTOI0 MEeTO/ly TIOPIBHSAHHS JIOCTI/IPKEHO 3aKOHOAABCTBO KPAiH-yUYaCHUKIB
€C moxo BUKOpHCTaHOi Moziesi iMiieMenTaitii cranzapris €C i3 3abe3nedeHns
HE3aJIC’KHOCTI Cyly Ta 11 ITOKa3HUKIB 13 HACTYIIHUM KPOKOM /10 BUKOPUCTAHHS
METO/ly ITPAaBOBOIO MOJIEJIIOBAaHHS MOXKJIMBOTO HIJISIXY MiJICUJIEHHS IHCTUTYIIITHOI
HE3aJIeKHOCTI cyly B YKpalHi Ta 3HUKEeHHSI KOPYNIIHHUX PUSKUKIB IPU OOpaHHI
OYiJIbHUKA BCIET CHCTEMU CYZOYCTPOIO. AHasi3 Mojeseil oOpaHHs HalBHUIIO]I
MOCAI0BOI 0COOU B CHCTEMI CY/I0YCTPOIO, sIKi BUKOPUCTOBYIOTHCS B KpaiHAX-tJIe-
Hax €C, cBiUNTH PO BiJICYTHICTh €IHOCTI 3 bOTO TUTaHHsA. [IpoTe € crinbhe
po3yMiHHs poJii Ta ipu3HadenHs lonmoBu Bepxosaoro Cymy — poib eTUYHOTO
Jizepa, sSIKUil IPeJICTaBIIsIE BCIO CY/IIBCBKY CIIBHOTY, TOMY aBTOPKOIO POOUTHCST
BUCHOBOK TPO IOMIJIBHICTh YAOCKOHAJEHHS PABOBOTO MeXaHi3My OOpaHHs
TosmoBu Bepxosnoro Cyy, 3 MPUBOY YOTO i TIPOTIOHYETHCS HOBUM MeXaHi3M.
HenockonamnmicTh HagBHOI Hapa3di B YKpaiHi Mojiesi J0BOJAUTb KOPYIIIMHUN
CKaH/aN y cy/0Biii cuctemi 3a ydactio [osioBu BepxoBroro Cyny, 1110 HeraTUBHO
[TO3HAYMBCS HA aBTOPUTETI BCIEl Cyl0BOI CUCTeMM YKpalHH, BCIX CY/UIIB, XOua
ocTaHHI He Opaji y4yacTi B i10ro oOpaHHi Ha IIOCaLY.

HaroJsiocimo, 1110 He3a/IesKHICTh Cy/Iy € baraTorpaHHUM Ta CHCTEMHUM iHCTUTY-
TOM, 1 B MesKaxX OJ[HI€I CTAaTTI HEMOXKJIMBO BU3HAYUTHU Ta AOCJIANUTU BCi KJIIOYOBi
incrpymentn iioro 3abesnedens. ToMy OCHOBHY yBary B I[bOMY JOCJIi/KEHH]
HPUIiIeHO TTOKa3HUKaM, sKi, Ha Hall MOTJs, € HalOlJIbIl Yy TIMBUME IS
BITUM3HAHOI CYZIOBOI CUCTEMH, — JIOBipa /10 Cy/Ay Ta KOPYIIIis B CY/IOBiil cucTeMi.
Oxpemy yBary HNpuiJieHO MATAHHIO €TUYHOTO JIiJIePCTBA B CY/Ii Ta BaXKJIUBOCTI
ydacTi BCi€i cyIiBCbKOI Kopriopaiiii B 0OpaHHi OuiJIbHUKA BCIi€l CY0BOI CHCTEMH,
Oo(iIiifTHOTO TIpeICTaBHUKA CY/I0BOI BJIAJN KPaiHU.
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PesysbraTit T2 0OrOBOpEHHS

TpuBanuii yac Ykpaina nepebyBajia B cTarTyci KpaiHu IepexifHOro THITY IIPaBo-
Boi cuctemu. OIHAK TOYKOIO Bi/IJIIKY TTOYATKY CTAHOBJIEHHS HAIIOI Jiep:KaBU K
JIeMOKPaTHU4HOI Ta mpaBoBoi € PeBoutottist [iHOCTI, 01HUM 13 HACTI/IKIB SKOI CTaB
YiTKO BU3HAYEHUI €BPOIHTErpPaIliiHUI HAIIPSIM TIOJIAJIBIIIOTO PyXy Kpainu. Posro-
yayacsl MaciTabHa TpanchopMariis aep;KaBHUX IHCTUTYTIB BIAIOBIAHO 10 €BPO-
MelCbKUX CTAHJAPTIB IeMOKPATUYHOI, PABOBOI Jiep:kaBu. 3okpema, y 2016 p. Ha
piui Komitery minicrpis Pagu €Bporu 6y/io npuiinaro Ilnan aiil 3 yKpimieHHs
CY/IOBOI HE3a/IeKHOCTI Ta HE3CTOPOHHOCTI, sIKa CTOCYBAJIACS TPHOX HATIPSIMIB JTili:
1) saxuiaru Ta 3MIIIHIOBATH CYZOBY CHCTEMY Yy BIJHOCMHAX 3 BUKOHABYOIO Ta
3aKOHO/IABYOI0 BJIAJION0; 2) 3aXUIATH HE3AJTEeKHICTh OKPEMUX CY/IiB Ta 3a0e3-
MeYUTH 1X HEYTepe/KeHICTh; 3) TTOCUIUTH He3aJIeKHICTh MMPOKYPaTypH, a TAaKOK
IHIIUX [iif, 10 MAIOTh OyTH BXKUTI Jep/KaBaMU-uJIeHaMU JIsT YKPITUIEHHST He3a-
sexkHocTi cynosoi Baagau [11]. Cyznosa pedopma 2016 p. y 11iii cuctemHiit Tpas-
copmartii 3aiinssia un He 1eHTpaibie Miciie. CyoBa Biaia Mpouiiia mpoieaypy
nepe3aBaHTaKeHHsI, OyJI0 CTBOPEHO HOBWIl cya — Bumuit anTukopymmiiHmii
Cy/Jl, 3alpOBa/IKeHa HOBa Mojiesib sIK HanBuioro cynay (Bepxosuoro Cyny), Tak
i oprany cyauiBcbkoro Bpsaysanns (Buina paga nmpasocyis), Big0ymcs meBHi
TpaHcdopMallii MpaBoBOTO CTATYCY CY/UII, CIIPSIMOBAaHI Ha MiICUJIEHHS rapaHTii
He3aJeKHOCTI HOCIiB cy/10Bo1 Biaau. Crioctepiranacs, Xoua i He CTiliKa, ajie TeH-
JIeHITis 10 TABUINEHHS A0Bipu 10 cyaoBoi Biaaau. HacrymnHi kpoku mamm 6yTu
CIIPSIMOBaHI Ha TICUIEHHST He3a/JeKHOCTI Ta 6e3CTOPOHHOCTI CYILY.

Ilepedymoeu ouixysanoi cyooeoi pedpopmu

AKTyaJIbHICTh YKa3aHMX il TIOJISITa€ B HEOOXIAHOCTI 3MIIIHEHHST HE3aJIeKHOCTI
Ta Heylepe/KeHOCTI Cy/l0BOI BIaJu. 3a3HaueHUi Bulle AokyMeHT — llman miii
i /lomatok 10 HHOrO — BU3HAYAIOTHh HANPSMKM KPOKIiB, SIKi IOTPiOHO 3iiic-
HUTH YKPaIHCBKIiil BJai, 100, mo-1epiie, TOKpamuT abo 3apoBajuTH TaM,
ne ix Hemae, hopMasibHI TTPABOBI rapaHTil HE3aJIeKHOCTI Ta HeyIepelsKeHOCTi
CYZIOBOI BJIaH, a MO-APYTe, 3allPOBAJANTH HEOOXiJHI CTPYKTYPH, TOJITUKY Ta
MpaKTUKY st 3abe3nedennst 1160ro0. Cepel OCHOBHUX PEKOMEH/IAIIN 3a3HAYEeHO
Taki: 1) cTBOpeHHs e(peKTUBHUX MeXaHi3MiB /IOCTYIly JI0 He3aJeKHOTro i Heytie-
peKeHoro cyny Ta eeKTUBHOTO BUKOHAHHS pillleHb €BPOIEchKOTO CYIY;
2) ymockonajieHHs1 ab0 BCTAHOBJIEHHS TaM, Jie iX Opakye, (opMaJbHUX MPaBO-
BUX TapaHTiii CyZI0BOI HE3aJe;KHOCTI Ta HEYNepeKEHOCTI 1 yCTaHOBJEHHS YK
3aIpoBaKEHHS HeOOXIHUX MOJIITHK 1 IPAKTUK /I 3a0e3IIeYeHHs JOTPUMaHHSI
IIUX TapaHTil HAa TPAKTUIl Ta CIPUSHHS HaJIeKHOMY (DYHKITIOHYBAaHHIO CY/IOBOI
TIJTKY BJIQJIM B IEMOKPATUYHOMY CYCIHIJIbCTBI, 3aCHOBAHOMY Ha TIpaBax JIIOANHU
1 BEPXOBEHCTBI IIPaBa; 3) 3aXUCT 1 3MiI[HEHH CY/0BOI BJa/Au B 1i BiJHOCUHAX 13
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BUKOHABYOIO Ta 3aKOHOAABYOIO BJIAJI0I0 MIISIXOM BJKUTTSI 3aXO/IiB IMI0/0: 3a0€e3-
MeYeHHs He3aleskKHOI Ta eekTuBHOI podbotu Pax cyiiB, TaM, e BOHU iCHYIOTb,
30KpeMa yepes 3aX0/I, CIIPSIMOBaHi Ha JIETIOJIITH3AIIi0 TIPoIlecy 0OpaHHs Ui TIPH-
3HAUYECHHS CY/IIB; 3a0e3MedeHHsT HaJIesKHOT ydacTi CyIiB y BiOOPI, IPU3HAYEHHST
Ta TPOCYBAHHS MO CJYKO1 CY/A/iB, BOAHOYAC OOMEKYIOUM HaAMipHe' BTPyJaHHs
BUKOHABYOI UM TIapPJaMEHTCHKOI BJIaJM B Tl MPOIIec; 0OOMEKEHHS HaJIMiPHOTO
BTPYYaHHSI BUKOHABYOI Ta MapJIaMeHTCbKOI BJAJU B NPUTATHEHHS CYJIB /10
JUCIUTLIIHAPHOT BiIMOBIATBHOCTI Ta 3BIIbHEHHSI CY//1iB; 3a0€e3MeYeHHsT ToBaru
JI0 aBTOPUTETY CYI0BOI BIaau 3 GOKY YJeHiB BUKOHABYOI Ta 3aKOHOABYOT BJIA/N
Ta IX yTpUMaHHS Bijl HeHaJeKHOI, He0O €EKTHBHOI a00 BUKJIIOUHO MOJITHYHO
BMOTHBOBAHOI MyOiYHOI KPUTHKU OKPEMUX CY/UIIB Ta IXHIiX pillleHb, a TAaKOK
I[O/I0 CYZOBOI CHUCTEMHM B I[iJIOMY; 3a0e3IeueHHsT MOBCSAKIEHHOTO YIIPaB/IiHHS
cyzamu eeKTUBHUM 1 PO3YMHIMM CIIOCOOOM, 3aCHOBaHUM Ha IIPaBOBUX HOPMaXx,
i 6e3 HempaBOMIPHOTO BTPyYaHHsST 3 OOKY BMKOHABYOI 4K 3aKOHOMABYOI BJIA/IN;
4) 3aXMCT HE3aJIe)KHOCTI OKPEeMUX Cy/IiB Ta 3abe3ledyeHHs X HeylepeaKeHo-
CTi, BAKMBAIOYN 3aXO/IiB JJIs: OOMEKEHHST BTPYYaHHST BUIUX CY/iB B YXBaJCHHS
pillleHb OKpPeMHUX CY/UIIB y CYJJOBOMY IIpolieci Ta BU3HAYeHHS IIOBHOBAKEHD I1PO-
KypaTypH, o0 3a0e3IeUeH s 3aXUCTY CY/AIIB BiJ HaAMIpHOTO THCKY Ta 3[aT-
HOCTI JlaBaTH He3aJIe)KHY OIIHKY aKTaM MPOKYPOPiB; 3abe3reyeHHsT BUKOHAHHS
MIPaBUJI, MO CTOCYIOTHCS TIEPETJIsSiy Cy/IOBUX PillleHb, SIKi MMOBHICTIO MOBAKAIOTh
MPUHIUITN HE3aJI€KHOCTI CyLy i HeyTepeIsKeHOCTi; HajaHHs eeKTUBHUX 3ac00iB
[IPABOBOTO 3aXUCTY CY/J/ISIM, SIKIIIO BOHU BiJIUYBalOTh CBOIO HE3aJIEXKHICTD 1 HeyTIe-
pe/KEeHICTD IMi/] 3arpo30i0; 3amobirantst Ta 60poThON 3 KOPYIIIIEI B CYAOBIi
CHCTEMI Ta 3aXMUCTy CYJJIIB BiJl CIIOHYKaHHA /10 KOPYIIILil; TPOTU/IIl HETaTUBHOMY
BILUIMBY CTEPEOTHUINB IIPY BUTOTOBJIEHHI CYZ0BUX pillleHb; 3a0e31edeHHst BCeOiuHO]
Ta e(eKTUBHOI IMiITOTOBKM KOMIIETEHTHOTO 1 €TUYHOTO CY//IiIBCbKOTO KOPILYCY;
3abe3redeHHst CyA/iB MPaBOBUM i (Di3UYHUM 3aXMCTOM MPOTH MOCSTaHb Ha iX
disnuHy UM NCUXIYHY HIIICHICTD, X ocobucTy cBOGOY i Oe3IeKy; 5) 3MillHeHHS
CYCIIJIBHOI JIOBIPU /10 CY/IOBO1 CUCTEMU 1 IIUPIIOTO BU3HAHHSA 1i IIHHOCTI, 11
HE3aJIesKHOCTI Ta HEYIePeyKeHOCT], HaPUKJIa/I, MIJISTXOM 3a0e3IIeYeHHsT TPO30-
pocti B pobOTi CyzoBOi BiIajy Ta il BiAHOCKMHM 3 BUKOHABUYOIO Ta 3aKOHO/aBYOI0
BJIQJIOI0, & TAKOXK 3aCTOCYBAHHSI CY/I0BOIO BJIajIof0 abo CyiaMu aKTUBHOTO TTIXO/LY
110 3ac06iB MacoBol iH(opMaIlii Ta 0 MONMPEHHS 3araabHOI iH(opMaIltii 3 ypa-
XyBaHHAM [IPUHIUITY [TOBAru JI0 IIpaBa Ha 3aXUCT 1 T1/IHOCTI YYaCHUKIB CYZI0BOTO
MPOBA/KeHHs; 6) 3ampoBa/’KEHHST IOCTATHBOTO PiBHS CYCHiIbHOTO (30Kpema
TeH/IEPHOTO) TIPEICTAaBHUIITBA B POOOTI OpPraHiB CyZ0BOI BJIAAH, SIK iHCTPYMEHT

! «HaamipHuit» osHayae Oyzb-ski Ail, 110 BUXOAATH 3a MK HasiBHOI IPaBOBOI 0as3u, MepernkoKa-
TOTh TIpoIiecaM, TPo SIKi HAeThCsI, HACTITBKMY, M0 He3aJIeKHICTh 1 HeyTepe/sKeHICTh Cy/I0BOi CHUCTeMN
3HAYHO CKOMIIPOMETOBAHA.
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Buache, 1i mrictb KpokiB i ctamu [JJopo:KHBOIO KapToio Cy/10BO1 pepopMu, 1poBe-
nenoi B 2016 p. Yumasio mo3UTUBHUX 3MiH BiZI0YJIOCS B CYIOBIill CHCTEMI, TPOTE
OyJI KPOKH, SIKi He TIPUBEJI JI0 OYiKyBaHOTO MO3UTHUBHOTO PE3YJIBTaTy y BUIJISII
moOY/I0BU HE3aJIEsKHOTO Ta e(heKTUBHOTO CyLy. YKpaiHa He 3yIUHSIEThCS Y CBOEMY
nparHeHHi HabyTH CTaTyCy JE€MOKPAaTUYHOI, TPABOBOI JIeP/KaBU 3 BHCOKUM PiB-
HeM 3a0e311e4eHoCTi rapanTii Cy0Boro 3axucty mpasa. Hactymumii etan cynoBoi
pedopmu OB’sI3aHUi i3 HaOYyTTsIM YKpaiHoto craTycy KaHmaugaTta B uienn €C
i BIZAMOBITHUMHU B3SITUMU 3000B’SIBaHHSIMU.

Ilepcnexmueni nanpamu cyoosoi pedpopmu 6i0noeiono 0o e8poinmezpauiitnux
npaenens Ykpainu

23 yepBHsa 2022 p. kpainn-wienn €C mporoJsiocyBajiv 3a HaJlaHHS YKpaiHi cTa-
Tycy KpaiHu-kanaujaara Ha wienctso B €C. IIpore Hamanusa cratycy KanjaujaTa
Ha BcTyn g0 €C — 1e Tiabku nepmuil Kpok. Ha mursaxy go Beryny Ykpaini
HOTPiOHO TIPOBecT HUBKY pedOpM Ta ajanTyBaTH yKpaiHChKe 3aKOHOAABCTBO
BIZIMOBIIHO /10 €Bporeiicbkux KputepiiB. €EC OKpecseHo psii BUMOT, SIKi He0O-
Xi/IHO BUKOHATU Ha LJIAXY /10 €BPOIEICHKOI iHTerpailii, TpPeTiM MyHKTOM 3 SKUX
OyJi0 BU3HAYEHO MPOJOBKeHHs cymoBoi pedopmu. IIpore cymosa pedopma
B YKpaiHi B)Ke cTajia IepMaHeHTHUM SIBUIIEM, TIOCTiiHI 3MiHU JI0 CYJI0YCTPIHOTO
3aKOHOJIABCTBA HE CIPUSAIOTH (POPMYBAHHIO OJIHOTO 3 KJIOYOBUX 1HIMKATOPIB
BEPXOBEHCTBA MpaBa — cTabiIbHOCTI PaBOBOI BuaHaueHocti. Kpim Toro, maiixke
30 pokiB cynoBoi pechopMu He CTaIN 3aIOPYKOI0 TOOY0BU e(heKTUBHOI CYI0BO]
cucremu. [Ipudmna, Ha HANI TOTJISI, TOJSITA€ B 0€3CUCTEMHOCTI MPOBEIEHUX
3aX0/liB, MeTOI0 AKUX Oyja came 1mMoOymoBa CHJIbHOI Ta ePeKTUBHOI CHCTEMU
3aXMCTy TpaB Ta iHTepeciB 4jeHiB cycrijbcTBa. Ha Hain norssa, nepen novart-
KOM HOBOI XBWJIi aHOHCOBAHOI BiKe BJIaJ00 YKpaiHu cy10Boi pechopMu Mae OyTH
BUOKpeMJIeHA CyTTeBa TepeayMoBa (pyHnaMeHT) eeKTUBHOI Cy/I0BOI CUCTEMMU.
EdextuBHicTb cy/10BOi ccTeMU — 11e KOMILJIEKCHE SBUIIE, OI[IHKA SIKOTO BKJIIOYAE
YUMaJo0 MOKa3HUKIB Ta iHAMKATOPiB. Mu BIleBHeHI, 1110 cy/noBa pedopma, ssKa
BU3HAYUTH 32 MeTY T100y10BY €(heKTUBHOI CyJI0BOI CHCTEMHU i Oy/ie OPIEHTYBATHCS
Ha MOKPAIIeHH TUX YM 1HIIUX [TOKa3HUKIB e(eKTUBHOCTI Cy/y, He MaThMe TpUBa-
Jioro ycrixy. BBaxkaemo, 1o 6yab-siky pedopmy, 30KpeMa CyI0BY, CJIijl MOYMHATH
3 hopMyBaHHS (PyHIAMEHTY — KJFOUOBOI IIIHHOCTI cyy. Po3BuHeHi 1eMOKpaTuyHi
KpaiHM BiKe IaBHO BU3HAUMJIN 1110 KJIOYOBY XapaKTePUCTUKY — Ile He3aJIesKHICTD
cyny. Tomy, BpaxoByiloun KOHKpeTHI Hamipu YKpainu interpysarucs B €C, dokyc
PO3POOKM KOHIIEIIii CyoBol pechopmu Ma€ OyTH CIIPIMOBAHMI Ha aHAJII3 MeXa-
Hi3MiB 3a0e3IeueHHs He3aJIesKHOCTI cyy B Kpainax-uieHax €C, mob KOHKpeTHi
3axoau cyaoBoi pedopMu Oy/au CHpsSMOBaHI Ha MOJEPHI3ali0 BITUN3HSIHUX
Cy/IOBUX 1HCTUTYTIB BIZIMOBIIHO /10 cTanaaptis €C.
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Hamra tesza npo Te, 110 He3aJeKHICTb Cy/ly € 3araJbHUM €BPOIEHCHKUM CTaH-
NAPTOM, SIKUI BUTLTUBAE 3 TTPUHIINTY e(PeKTUBHOTO CYyZI0BOTO 3aXHUCTY Ta IpaBa
Ha eeKTUBHUI 3aci6 IIPABOBOrO 3aXKCTY B CY/i, [PYHTYEThCS Ha aHAJII31 3MiCTy
ct. 19 KoncominoBanoi penakiiii /loroBopy npo €sponeiicbkuii Cowo3 [14] Ta
ct. 47 Xaprii ocnoBuux npas €C [15]. AHati3 1uxX MPaBOBUX [IKEPE 1a€ 3MOTY
3po0OUTH BUCHOBOK PO CUCTEMHUI MiAXix 10 3abe3ledeH s rapaHTiil He3amrex-
HOTO CY[y, Kl BKJIIOYAIOTb:

(a) 3oBHinHO (IHCTUTYIIINHY) He3alIeKHICTD, sKa Tependadac HyHKIIOHATbHY
aBTOHOMIIO Cyy, TapaHTil (hyHKIIOHYBaHHs 63 Oy/Ab-SKOTr0 1€papXiyHOro
KOHTPOJIIO 1 UM MATOPS/IKYBaHHS 1HIIIOMY (1103aCMCTEMHOMY ) OpTaHy, Herle-
penbadeHicTh HaKa3iB M iHCTPYKIIiif BiZl OyIb-SKOTO iHIIOTO OpraHy Y Tmoca-
10BOI 0cobu Ta iH. To6TO Cy/I € 3aXUIEHNM Bi/l 30BHINTHHOTO BTPYYAHHS YU
THUCKY, [0 MOKe OyTH PO3I[IHEHO SIK 3arpo3a 6e3CTOPOHHBOMY 3/iICHEHHIO
npodeciiinux gynkuiii [16];

(b) BHYTpIIIHIO HE3a/MEKHICTh, sTKA MOJIISEThCS Ha:

(1) mpotiecyabHy — MPOSIBISIETHCS Yepe3 HeyIepel:KeHICTh Ta JOTPUMaHHS
PiBHOI IMCTaHIII1 BiJl CTOPIH MpoIlecy Ta iX iHTepeciB MO0 TpeaMeTa
cynoBoi cripaBu. [Iporiecyanbia He3a/eKHICTh BUILIMBAE 3 1HIINX (PyH-
JlaMEHTAJIbHUX I[IHHOCTEN — BEPXOBEHCTBA IIpaBa Ta CTAJOCTI IPABOBOTO
HOPSAZKY — 1 rapaHTye, 1o IpaBa Oyab-sKOi 0cOOM, He3aJeKHO Bix ii
CTaTyCy, MaTe€PiaIbHOTO CTAHOBHUIIA, OCBITH TOIIO OYIyTh 3aXUIIEH]; Ta

(2) cucremuy — cyzji 3axullieHi BiJl HAIMipDHOTO BHYTPIIlIHBOTO TUCKY BCe-
pe/rHi CyZ0BOI cucTeMH. 30KpeMa, HallBUIIlI CyZ0Bi iHCTaHIlil KpaiH
€BpOCOI03y MAIOTH CIIBHY PUCY — /10 IX KOMITETEHIIIl HATEKUTD 3a0e31ie-
YEHHS €IHOCTI Cy/I0BOI TTPAKTUKH, ITPOTe, iIEpapXiuHa Cy0Ba OpraHisaiiis
He MOBUHHA IMJPUBATU IHAMBIyalbHy He3aJeKHICTb OKPEMOTO CYIy
yu cyaai (1. 22); cyau BUNUX 1HCTAHIN He IMOBUHHI /laBaTu BKa3iBKU
CYJJSIM 1IIOJI0 TOTO, SIK BOHM MalOTh BUPINIyBaTH OKpeMi CIIpaBH, 3a
BUHSITKOM HAI[lOHATBHUX TPEIOUIIITHUX pillleHb! a60 KON yXBaJIOIOTh
pillleHHs PO 3aco0M IIPaBOBOTO 3aXKMCTY BiAMOBiAHO 10 3akoHY (11. 23)
[12]. Ak 3a3naunna Beneriancbka KoMmicis, iepapxiuHa opraHizallisg
CY/IOBOI BJIAJIN y CEHCI MANOPSAIKYBAHHA CY//IIB Y MUTAHHSAX PUNHATTS
pillleHHd TI0 CY/I0Bill cIIpaBi BUIIMM 1HCTAHIIAM Yy iXHIN CyAOBiN isi/ib-
HOCTi Oysia 6 SIBHUM MOPYIIEHHSIM [TPUHIIAITY BHYTPINTHBOI He3aIeKHOCTI

(maparpacu 68-72) [17].

! Opnak Oyzab-siKa mporieypa yHidbikari mpereeHTHOTO MpaBa Ma€ BiAMOBIIATH OCHOBOMOJOKHUM
TIPUHITAIIAM TIOITY BN, 1 HaBiTh MiCJs TAaKOTO PilleHHS HAWBWIIOTO B CYIOBil cHCcTeMi CYAy BCi
Cy/iu Ta cyIii MaroTh 30epiraTi mpaBo OYTH KOMIIETEHTHUMH, OI[IHIOBATH CBOI CIIPABU HE3AJIEKHO Ta
HeyTepe/’KeHo, a TAKOXK PO3TJIS/IaTH HOBi CIIPaBM 3 yPaxyBaHHAM TIOMEPeIHBO YHI(IKOBAHOTO Haii-
BUIINM CYIOM TJIyMadeHHs 1paBoBoi HOpMH (auB.: [13]).
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HesaseskHicTh Cy/y Ma€ peajbHO rapaHTyBaTH, IO BCi TpaBa 0cid, siKi 3BepHY-
JIVICST 32 CYZIOBUM 3aXUCTOM, Oy Th 3axuliieHi. 36epesKeHHsT TPABOBOTO TOPSI/IKY,
HiATPUMaHHS HOTO B peskuMi crabisbHOCTI € dyHaaMenTanbHoo IinHictio €C
1 CyZI0BUII MeXaHi3M MOTr0 3aXUCTY BiIiTPA€ B 1IbOMY KJIIOYOBY poJib. [Ipu mmbomy
rapaHTYEThCS caMe PiBHICTD IIJXO/Y 0 CIPaBeJIMBOTO 3aXUCTY IIpaB Ta iHTe-
peciB, He3a/IEsKHO Bijl cTaTycy cy0’€KTa, SKUi 3BEPHYBCS 3a TAaKOIO i ATPUMKOIO.

Pana €Bponu po3pobuiia K CTaHAapTH HE3aJeKHOTO CyLy, 30KpeMa PekomeH-
Jlalliio Moo CY//iB: He3alexXHiCcTh, e)eKTUBHICTh Ta BiJANoOBiAaIbHIiCTh [12],
TaK i CUCTEMY MOHITOPUHTY 3acobiB 3abe3reueHHst HezajqekHOCTI cyay [13].
3po3yMiJIo, IO CyZ0Ba CUCTEMA KOXKHOI KPAiHU € YHIKaJIbHOIO, TOOTO B KpaiHax
€C nemae gkoich yHi(bIKOBaHOI CyZIOBOI CUCTEMU, MPABOBI 3acaji IKOI OJTHO-
3HAYHO MOIJIA O CBiAYMTH IIPO BUCOKUI piBeHb 3a0€3I1e4eHOCTI He3aleKHOCTI
cyny. Metoauka OIiHKY PiBHST HE3aJIeKHOCTI Cy/I0BOi CUCTEMU € KOMILJIEKCHOIO,
3a 4KOl OIUH 1HIMKATOP MOKe KOMIleHcyBaTucs iHmmM. Hanpukman, 3a inam-
KaTOpHW 1HCTUTYIIIHHOI HE3aJeKHOCTI cypy OepyThesi: TOPSIOK TMPU3HAYeHHSsT
Cy/IIiB, BIJIUB Ha CYAMIBCbKY Kap'epy (MOPSIIOK TepeBe/ieHHs Ha iHIIY Cy/TiB-
CbKY TIOCajly; TPUTATHEHHS JI0 JUCIMUILIIHAPHOI BiZITOBIIAIBHOCTI), TPUBAJIICTh
IMOBHOBA)KEHb, TIOPSA/IOK 3BIJIbBHEHHS 3 TI0CA/I1; TTOPSI/IOK MPU3HAYEHHS Ha T10Ca/IU
roJiB cyny, 3okpema Bepxosnoro Cyzy; HasiBHICTb 1 HiATIOPSI/IKOBAHICTb aHTUKO-
PYNIIIMHUX OpraHiB; MOPS/IOK ITPU3HAYEHHS KEePIBHUKIB reHepaJbHUX ITPOKYPaTyp
Ta MPOKYypaTyp aHTUKOPYHIIIHHOTO CEKTOPY; TapaHTil He3aJIeKHOCTI a/IBOKATIB Ta
in. To6To iHCTUTYIiIIHA HE3ATEKHICTh CY/Iy OIIHIOETHCS B KOMILJIEKCHOMY B3a€-
MO3B’SI3Ky 3 He3aJIeKHICTIO IHIINX IHCTUTYTIB cucTeMu npaBocyaad. [pu iibomy
MPOCTEKYETHCS YiTKE PO3YMIHHS BaKJIMBOCTI peasi3allil MOJITUKKA 1 TTPAKTUKHA
n06poYecHOCTI i 3amobiraHHs KOPYIIIlii B Cy0Biil cCcTeMi SIK OJHOTO 31 CKJIa/-
HUKIB 320e31e4eH s He3aIeKHOCTI CyIy.

BaxxsiiBoto CKJ1aZI0BOIO IHCTUTYIIIIHOI He3aJIeKHOCTI CY/LY € 1 IIEBICTh MeXaHi3My
11 3aXMCTY, 30KpeMa JIOCTAaTHICTb MIOBHOTU TTOBHOBakeHb Pajl IocTulIlil, TpaBOOX0-
POHHUX OPraHiB I10I0 ToTepe/IPKeHHsI He3aKOHHOTO BILTMBY Ha cy. [Ipore i cami
Cy/UIl IOBUHHI YCBIJJOMJIIOBATU Ta MOJIJIATH I[IHHOCTI HE3aJeKHOTO CY/Y, TOMY
ixHi il MalOTh OyTH CBIZIOMUMU Ta CIIPSIMOBAHUMHE Ha JIEMOHCTPAILIO CBOET He3a-
JIESKHOCTI CYCIIJIBCTBY M KoJIeTaM. YTIM He3aJIe;KHICTb CY//Ii He PO3IIHIOETHCS
SK CBaBLJJISL UM BIJICYTHICTb KOHTPOJIIO 32 MOBeJAIHKOIO cyai. Cyaai MOXYyTb
O6yTu cyb’ekTamMu i AMCHUIIIHAPHOI, 1 KpUMIHAIBHOI BiANOBIAAJBHOCTI, SKIIO
iXHi /il 3aBlaBaTUMYTh IIKOJU aBTOPUTETY Cy/0BOI Biaaau. OpHaK 1 MeXaHi3m
MPUTSTHEHHST CY/IIB JI0 BiTIOBiAaIbHOCTI OLIBII YCKIaAHEHUH, 06 He MiCTUTH
HOTEHI[ITHUX 3arPO3JIMBUX MMPAKTHUK BILJIMBY Ha HE3aJEKHICTh CYIi 3 OGOKY IIpa-
BOOXOPOHHUX OpraHiB um Paj ocTuirii.
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Kpoxu ona poszeumxy xopnopamuenoi xyaomypu cyoy AK He3aNeHCHOT
iHcmumyuyil

¥ kpainax €C IIMPOKO MOMUPEHOI0 € KOHIIEMIS eTUYHOTO JifiepcTBa, Ha SAKY
TaKOK 3BAKAIOTh [1PY BU3HAUEHHI MTOPSIJIKY NpU3HAaYeHHs Ha 1ocaay lososu Bep-
xoBHoro Cyzy. 30KpemMa, PEKOMEHIYEThCs 00MPATH TaKUI MOPSIIOK MPU3HAYEHHST
Ha 110 TT0cajy, o0 3a0e3MeYnT He3aTeKHICTD i HeyTepe/KeHIiCTh i€l ocobu
SIK TII0JI0 OPTaHy 4 0COOH, sIKi TIPUIHSJIN PillleHHsT PO HOro Mpu3HaYeHHs, TaK
i CTOCOBHO iHIIUX MOCAMOBUX OCIO JepsKaBHOTO amapaty. To6TO BUMOTH Ta Mpo-
HeAypy BUOOPY KaHAUAATYPH Ha TOCaLy OUiIbHUKA BCIET CYyI0BOI CHCTEMU MalOTh
OyTH TaKUMH, 11100 He BUKJIMKATH OOIPYHTOBAHMX CYMHIBIB Y CBIZIOMOCTI OKpeMUX
oci6 1110710 3/1aTHOCTI OYTH HE3aIeKHUM [0 30BHILTHIX (GakTOPIB Ta 6E3CTOPOHHIM
(crpaBeITMBUM ) y MMUTAHHAX BHYTPIIIHBOTO aJIMiHICTPYBaHHS CUCTEMOTO.

Kpainun €C He maioTh yHiBepcaibHOI Mojesi ipusHadenns [onosu BepxoBHoro
Cyny, aje gKIIO y3araJbHUTH, MOKHA BUOKPEMUTH JIeKiJTbKa MOJeJieli: a) caMo-
criiire obpants cyuismu Bepxosroro Cyuy; 6) nositiyna mocagosa ocoba (ITpe-
3UJIEHT, 1T0CAI0Ba 0coba ypsijly YK MapJaMeHT) Ha Ii/ICTaBi TOJaHHs He3aIeKHOTO
oprany (Paam 1octuitii, KajpoBoi KOMICii Y1 iHIIUM OpPraHOM, IO HATEKUTb 10
CHCTEMH BPSIZLyBaHHSI Cy/I0BOI BJIa/(N), 3 TIPABOM 4u Ge3 TpaBa BiIXUIUTH MOTaHY
KaHAuAaTypy'; B) caMOCTiiiHO mosiTudHa ocoba abo opraH — OXHOOCIOHO Yu
KoJIeTiaJIbHO (HaIPUKIal, peKOMeHAAIligd-TTPU3HAYEHHS ).

Ha nam morssi, Mmozesib obpanns Ha ocany lTonosu Bepxosaoro Cyny, sika zie
B YKpaiHi, BI/IMOBI/Ia€ IEMOKPATUYHUM TIPUHITUIIAM Ta MICTUTH TT€PELyMOBHU JIJIsT
BUKJTIOUEHHS TTOJIiTHYHOrO BIinBY. IIpoTe, Ha xanb, y 2023 p. un He Buepiie 3a
BCIO iCTOPi10 BUKOPUCTAHHS IHiE] MOJIEJ, MU 3ITKHYJINCS 3 OOTPYHTOBAHUM CYM-
HIBOM B 11 ONITUMAJIBHOCTI 3 TOYKU 30pPYy TapaHTIiil 3aXUCTY BiJl HEITPABOMIPHOTO
BILIMBY, 30KpeMa Ha BHIILY 1OCaZ0BYy 0co0y CymoBoi cucremu. [yUHUI KOpyTI-
miitHni ckangan 3a ydactio TosoBu Bepxosunoro Cyay (3 1 rpyans 2021 p. mo
16 tpaBusa 2023 p.) mpoeMOHCTPYBaB, 30KpeMa, i Te, 10 KOJEKTUB CY/IIB, SKi
CaMOCTIITHO 0OMPAOTh TOJIOBY CYLY, HE € JOCTaTHIM 3amOOIKHIUKOM JJIsI Hera-
TUBHUX TIPAKTHK, TIOB’SI3aHUX 13 BIJIMBOM Ha Cy/1iB. Kopymiiiinuii ckaHaa cTaB
yIapoM He Jiutie 1o mpodeciiHoMy iMiKy OKpeMol 0coOM, BCiX CYAIIB I[OTO
Cyy, a i yCi€l cucTeMu Cy/10yCTpOIO, 3aB/IaBIIN PYHHIBHUX HACJI/IKIB aBTOPUTETY
Bciei cynosoi Baaau. A Brim, TonoBy Bepxosnoro Cyay obupanu juiie Cyii
LIOTO CyNy, ajle KOJEeKTUBHA BIANOBIJAJbHICTh IMOUIMPIOETHCA HA BCIX CYIIB.
Ha namy nymky, 3 orssany Ha cratyc Ionosu Bepxosnoro Cyay, 10 KomneTteHIii
SIKOTO HAJIEKUTh He Juiie mpe/cTaBiasaTu Bepxosuuii CyJ, ase i BCIO cucreMy
cyzoyctporo, Oyso 6 crpaBeTiBo, SIKIO 6 MaJu MPaBo BiaTH CBiil rosioc 3a
TOTO YU 1HIIOTO KaHAuaTa Ha 110 TTocaly BCi Cy/ii YKpaiHu.

! Hanpukaiaz, y 13 iepskaBax-useHax BUKOHABYA BJajia ab0 MapJaMeHT MA€ MPaBo BiAXMJINTH KaH/[H-
narypy Ha nocany lomoBu BepxoBHoro cymy.
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BBaskaemo, sKII0 Mozenb oOpaHHsT Ha mocaay rososu Bepxosuoro Cymy cynu-
JSIMK 11bOTO CyAy cebe MOBHICTIO CKOMIIpoMeTyBaJja, ii Tpeba sminuTtu. Bpa-
XOBYIOYM 3aI10JIITU30BaHICTh YKPAIHCHKOI CUCTEMU BJIQ/IM, KOJU He3aJleKHICTh
CYZOBOI BJIajii He cTajia abCOMOTHOIO IIHHICTIO B CBIZIOMOCTI MOJITHKIB, TO He
BapTO 3aM03NUYyBaTH J[OCBI/l 3apyOisKHUX KpaiH i3 PO3BUHYTOIO JEMOKPATI€0, JIe
OpPTaHU TOJITUYHOI BJIQ/IM 3/ITaTHI KOOPJIMHYBATHU CBOI /Iii, He 3a3iXal04yu Ha He3a-
JIEKHICTD 1 camocTiiiHicTh oauH oxHoro. Ha namr nmorssa, Bapra yBaru Oysa 6
Mozesb obpanHs Tonosu Bepxosroro Cyy Ha 3’13711 Cy/IiB — HallBUIIIOMY Oprami
CYIIIBCBKOTO CaMOBPSIZLyBaHHs, B poOOTi SIKOTO OepyTh ydacTh IPEACTAaBHUKH
BiJl KOKHOTO cyay kpainm. Ile 6 3HU3WIO PUBHMK KyJyapHHUX JTOMOBJIEHOCTEH
MIPU TOJIOCYBAHHI 3a KaHAWAATYPY Ha II0 MOCAAY JIUIIE CYIASIMHU OIHOTO CyIy
(1110 Mix iHIINM, cTaso 6 ZOAATKOBUM 3aM00IKHUKOM BHYTPIIIHBOI 3a/1€KHOCTI
Tonosu Bepxosnoro Cyay Bifi cBoro esektopaty). KpiMm Toro, Hai3BuYaiiHi cTaHn
(COVID-19 ta BoeHHuii cTan) MpoieMOHCTPYBaIN e(PeKTUBHICTh BUKOPUCTAHHS
1upPOBUX TEXHOJIOTI B opraHizariii pobotu cymy. Bapro 0ysio 6 3amosmautu 1ieit
JIOCBIJ i opranizaiito po6oTn 3’131y Cy/IiB, 30KpeMa, nepeadaunTi MOKINBICTD
JMCTaHIITHOI yyacTi B rosiocyBaHHi 3a obpanus Tonosu Bepxosuoro Cyuy Beix
cyamiB. Kpim Toro, 3HauHo migcuiania 6 po30picTh, BIIKPUTICTh KOHKYPCY Ha
nocany lososu Bepxosnoro Cyzny MOXIUBICTH yYacTi B HbOMY He JIUIIE Cy//IiB
IIbOTO CY/y, a BCIX cyAiB Ykpainu. Ilg npornosuiliss posrisiiaeTbCs HaMUu SK
IiIKOM OOTPYHTOBaHa, 3Bakaloun Ha (POKYC MPEACTABHUIIBKUX Ta aJIMiHICTPaTHB-
HUX MTOBHOBa)KEHb OUYIJIbHUKA BCI€I CUCTEMM CY/IOYCTPOIO Ta IepIIoi M0ca0BOl
ocobu cymosoi Biaau. Opranisailis )k KOHKYpCY 3 A000pYy KaHAMIATIB Ha I[IO
mocasy Morsia 6 OyTH aHaJOTiYHOI0 KOHKYpPCY 3 1000py KaHAWIATiB Ha TOCALy
cyani Koncrurymiithoro Cyny Ykpainu 3a kBoToI0 3’1371y cyaiiB. BogHouac 1o
polleaypy Bapro 0yso 6 JOMOBHUTH OGOB’SI3KOBOIO BUMOTOIO II[0JI0 MOTHUBY-
BaHHs Pajioio cy/1iB cBOET peKoMeH/allil TOro 4u iHIIOTO KaHAuaTa Ha Tocay
TosoBu Bepxosroro Cyiry, poTe I peKOMeH/allisi He MoKe 0OMeKyBaTH MTPaBo
CyIiB BUOOPY OUiJbHUKA BCI€l CHCTEMM CYZOYCTPOIO, TOOTO Ha 3’131l CymaiB
MaroTh OyTH TIpe/ICTaBIeHi MOTUBOBaHI PEeKOMEH/IAIT 41 HepeKOMEH ATl MI0/10
KOKHOTO KaHUaTa Ha IIf0 TOCajy, KUl 3asBUB PO HaMip 0OIHSTH mocary
Tonosu Bepxosnoro Cyny.

Hocsaznenns nyavoeoi moaepanmuocmi 00 Kopynuii 6 cyoi AxK nepeurme
3ae0anns H08020 emany cy0060i pedhopmu

Ha sxanb, xopynuiiina crnpasa kosauinuboro lonmosu Bepxosnoro Cyny ne
cTajla MapKepoM BPas3JIMBOCTI He3aJIeKHOCTI Jivie 1i€i mocagoBoi ocobu. Hera-
TUBHI KOPYIIIiliHI MPaKTUKK BiZIOMI I Y HUKUKUX cyZlaXx. Tomy 1ie He JIOKaJIbHA,
a cucreMHa rpobema. OTske, MeXaHi3M 3a06iraHHs KOPYIIIII B Cy0Biil cucTemi
Ma€ CTaTH OJHUM i3 3aMOGIKHUKIB CTPYKTYPHOI He3alexHocTi cyay. Ha Hatn
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HOTJISI/T, KOMITJIEKCHUMU 3aX0/aMu 3 (hOpMyBaHHS TAKOTO 3armo0i’KHUKa Ma€ OyTH
TIHUI PiBeHb CYIIBCHKOI BUHArOPOJAM Ta HaJesKHI YMOBU TIpalll CYI/iB, SKi
6 OAHOYACHO i1 BUMAarajy IIJBUIIEHHS CTAaHAAPTIB IIPOdeciiiHol IOBEAIHKN Ta
3MIIHIOBAIN CY/UIIBCBbKY eTuKY. Cilijl 3a3HaYnTH, 1110 TicJIsl TYYHOTO KOPYIIIHOro
ckanznany y Bepxonomy Cyzii B CyCIHiJIbCTBI MToYaja MOMMUPIOBATUCS Te3a, 110
BHCOKa CY//IIBCbKa BUHArOPO/la He BUTPUMaJIA TTOKJIQ/IeHUX Ha Hel (DyHKIIiN 3amo-
OIKHMKA KOPYIIIii B cy0Biil cucremi. ITpore, Ha HaIy IyMKY, Ile He O3HAYaE, 110
Tpeba TOBEPHYTHCS 10 HU3BKOI OIIaTH TIpalli Cy/IiB. BBaskaeMo, 110 T0JI0BHOO
TE3010 MA€ CTATH CIIPABEIINBICTh PO3IOILIY CYCIIJIBHUX OJIar 3 ypaxXyBaHHSIM
CYCIiIbHOT BaskJMBOCTI BUKOHYBaHOol dyHKIii. ToMy foiiabHo 6yi0 6 3anposa-
JATH 3araibHy (He JIMIIe [T IePsKaBHOI Cry;KOm) crcteMy Kiaacudikariii moca,
MOB’SI3aHUX 13 BUKOHAHHAM JepKaBHUX (DYHKIIiM, Ta PO3Mipy OILJIATH TIpailli.
CrpaBeiyinBIiCTh Ta MPONOPIINHICTD SK TPUHIIAI BU3HAYEHHS PIBHS CYTIBCHKOT
BUHATOPO/IU CIIPUSATUME TIPO30POCTi (hiHAHCYBAHHSA CY/IiB, a OTXKe, 1 MiJBUIIEHHIO
JIOBIpU /10 Cy/10BOI cucTeMu B 1iziomy. [1lo 5k 10 muTaHHs 1Ipo iIBUIIIEHHS CTaH-
napTiB mpodeciiiHol TOBEAIHKY Ta 3MIITHEHHS CY/IIBCHKOI €TUKH, TO 11 TPOTieC
GiJIBII TPUBAJIW, a/Ke Tiepeibayae BUXOBAHHS KYJIBTYPU HAJIEKHOI TIOBEIIHKH,
PO3YMiHHS I[IHHOCTI, MiCil Ta BiAIMOBIZIATbHOCTI KOKHUM OKpeMuM cyajeio. [le
Mae OyTH CBifoMa TO3MIls KOKHOTO cyii. Xouya YKpaiHa BjKe OroJIOCHJIa IIPO
3aPOBA/KEHHST HU3KU 3aXO/[iB JIOCUTh PAJIMKATIBHOTO XapaKTepy, 1110 CIPSIMOBaHI
Ha II0JI0JIAHHST KOPYIIIil caMe B cynoBiii cuctemi [18], ix edexkTuBHiCTD MOXeE
OyTH OIliHEHA JIUIIIE 3 YaCOM.

BixnosigHo no ganux €spodapomerpy 2023, nuie aes’sath gep:kas-uieHis €C e
MAIOTh CIIEIIATi30BaHOTO IPEBEHTUBHOTO OPraHy i3 3armoOirantst KOpyIilii 3ara-
JIOM Ta y Cy/IOBiif cuctemi 3okpema. [umri x kpainu-uienn €C MaloTh Bijl 0JTHOTO
110 JIEKITbKOX aHTUKOPYIIIIIHUX OpPraHiB. YpaxoByloun Te, 1110 YKpaiHa HAJIEeKUTh
710 KpaiH i3 BUCOKUM iHAEKCOM CHPUNHATTS Kopymiii [19] nonpu icnyBanusa
neximbkox antukopyniinanx iHcTuTyTiB (HABY, CAIL, HA3K, APMA), neii
HaIpsAM MYCHUTD 1 JJaJli pO3BUBATUCS U OMTUMI3yBaTUCH, 1 JOCBIJ IHIIUX KPalH,
VCHIIIHUX Y MUTAaHHAX MOJ0JaHHS KOPYIIIIil, MA€ CTaTu y MPUTO/Ii Jis1 YKpaiHu.
I xoua 11e Tema 7151 OKpeMol CTaTTi, 3a3HAUUMO, 110 PYHIaMeHTOM e(EeKTUBHOTO
(byHKIlIOHYBaHHS aHTUKOPYMIIIHHUX OPraHiB TaKOX € IX He3aJeKHICTh — IOJi-
TUYHA, CTPYKTYPHA, BHYTpiltHA. HezamexxHo Bifl Mojiesi HalliOHAJIbHOI aHTUKO-
PYIIIIHOT cCHCTeMM Y1 TTPABOBOI TPAAMUILi, Ha sIKiiT BOHA 6A3y€ETHCsI, EBPOIENCHKI
CTaH/aPTH BUMaraloTh BiJl Jiep/KaB-uJieHiB BKUBATH e(eKTUBHUX 3aXO/iB, 1M06
rapaHTyBaTH, 0 aHTUKOPYIITIHI OPTaHu 3MOKYTh BUKOHYBATH CBOI TIpodeciiini
oboB’s3kn 6e3 Hepumnpasaanux srpydanb. cT. 36 (UNCAC) «KoskHa aepskaBa-
YYaCHUIIA, BIITIOBIIHO /10 OCHOBOIOJIOXKHUX TTPUHITUIIIB CBOET TPABOBOI CUCTEMH,
3abesnieuye icHyBanHs oprany (abo opraiB) abo ocib, sIKi cIIelliali3yioTbCcs Ha
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60poTHOI 3 KOPYIIIEI, 32 JOMOMOTOI0 TPAaBOOXOPOHHUX OpraHiB. TakoMy oprany
(abo opranam) abo ocobaM HaZa€ThCs HeOOXiJHA He3aJeKHICTh BiANOBIAHO 10
OCHOBOIIOJIOKHUX ITPUHIIAINB MPABOBOI CHCTEMHU JeP:KaBU-yYACHUIL, 11[00 MaTH
MOJKJIMBICTh BUKOHYBATH CBOI (QYHKIIT e(heKTUBHO Ta 6e3 OyIb-sIKOTO HEIPaBo-
MipHOTO BIuBY. Taki ocobu abo mepcoHas Takoro oprany (abo opraHiB) MOBHHHI
MaTH BIITIOBITHY MiZITOTOBKY Ta PeCypcH /IJisl BAKOHAHHS CBOTO 3aBianHs» [20].

Sk 6aurMo, €BPOTIENCHKI CTaHAAPTH He abCOMIOTU3YIOTh HE3aMEKHICTh (IOKTaI-
Hime auB.: [4]), a aKNEeHTYIOTh HA HEOOXIAHOCTI iCHYBAaHHS KOHTPOJIO 32
N0OPOYECHICTIO Ta 3aKOHHICTIO Aill aHTUKOPYIIIITHIUX OpraHiB, IIPOTE BiH Mae
00OMEKYBATUCST CaMe «PO3YMHICTIO», «BUIIPABIAHICTIO» TAKOTO BTPYUYaHHSL.

BucHnosku

OTtpumaBiu cTatyc KpaiHu-KaHauaata Ha 4iaeHcTBo B €C, Ykpaina ogHOYaCHO
B3si7Ia Ha cebe 3000B’sI3aHHST MO0 TiABUINEHHST e(eKTUBHOCTI (DYHKI[IOHYBaHHS,
30KpeMa IHCTUTYTIB Cy/J0BOro 3axucTy Ipasa. Ile, y cBoio 4epry, 3ymMoBJIIO€
HeOOXiHICTh TapMOHi3allil Hal[iloHAJIbHOIO 3aKOHOAABCTBA y cepi 3abe3edeH st
MPABOBUX 3aCajl Ta MPAKTUKKU (PDYHKI[IOHYBAHHS CYNy i3 €BPONEHChKUMU CTaH-
napramu, (pyHIaMeHTATbHOIO I[IHHICTIO SIKUX € 3a0e3leueHHsT BHCOKOTO PiBHS
HezanekHOCTI cyay. OcTaHHE € cMCTeMHUM, OaraTOpiBHEBUM SIBUIIEM, a TOMY
3aX0/iM BiAMOBiAHOI TpaBoBOi pedpopMu i Cy0BOI SK 1i CKIaIHUKA MAIOTh OyTH
cuctemanmu. [lonpu tpusatouy nmonasn 30 pokis cyzoBy pedopmy, B YKpaiHi Bij-
CYTHI# He3aymexxHuil ¢y, Takuil BUCHOBOK I'DYHTYETHCS Ha IaHUX COLIOJIOTTYHNUX
ONUTYBaHb TPOMAJISIH, CAMUX CYJ/IIB Ta MiITBEP/KYETHCS HETAaTUBHUMM KOPYTI-
HIHHUMU TIPaKTUKaAMU B CYJIOBili cucTeMi, 30KpeMa y BUIIi Cy/l0Biii iHCTaHIIi1
YKpainu.

VYpaxosyoun aMOiTHI IiaHu YKpaiHu B HAiKOPOTIIMII CTPOK IOAOJATH Bij-
CTaHb MiX CTaTycOM KaHAHujaTa /0 MoBHOIiHHOTO 4ieHa €C, ciif ovikyBaTu
HOBOTO eTary cyaoBoi pedopmu. [list Toro, mob 1eil eTan ctaB yCIiITHIMITM
3a Iorepe/Hi, BiH Ma€ MOJATATA He JiUille Y TOYKOBUX 3MiHAX /10 CYAOYCTpiii-
HOTO 3aKOHOJIABCTBA, & MaTU CUCTeMHUI Xapaktep. B ocHoBy /loposkHboi KapTu
cynoBoi pedopmMu MaOTh OYyTH MOKJAJEH] CTaHAAPTU HE3aJIeKHOCTI Cyay Ta
iXHI TTOKa3HUKH, sIKi BKe po3pobueni mpakTukoio €C. OxHak, OKpiM yI0CKO-
HaJIeHHsI TIPABOBMX 3acajl 3a0e3MeyeHHsT He3aJesKHOCTI Cy/Ly, YNMAJIO yBaru Mae
Oyt npuieHo hopMyBaHHIO 11€0JI0Tii 6e3yMOBHOIO CHPUNHATTS BasKJIMBOCTI
He3aJIe’KHOCTI Cyly B JIeMOKPATUYHIH Ta TIPaBOBiii epskaBi sIK (pyHIaMeHTaIbHOT
€BPOITENCHKOI TIHHOCTI. JIuile 3anpoBajiPKEHHSIM KOMIIJIEKCHUX 3aX0/1iB MOKHA
Oyie TOCSTTH METH CTaHOBJIEHHST B YKpaiHi He3a/IeKHOTO Cyy Ta e(DeKTHBHOTO
cIIoco0y 3axXMCTy MpaBa.
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Anoranis

Axmyanoricmv 0ociiodcerns noszae 6 Mmomy, Wo Cnpageoiuse ma NPAGUILHE GUDIULEeHHS
AOMIHICMPAMUBHUX CIPAs8 WoA0 ockapcenis piweny, diil, besdisavrnocmi Hayionaiviozo
azenmcemea 3 nuUmany 3anobieanis KopYynuii MoNCIUGe TUMe 34 YMOBU QOMPUMAHIS 6CIX
npunyunie aominicmpamuenozo cyodouuncmea. JJoOpocosicHicmy KOPUCMYysanis npoye-
CYANLHUMU NPABAMU | HEYXUTLHE OOMPUMAls 0006 ’s3KI6 BCIMA YUACHUKAMU PO3ZIA0Y
AOMIHICMPAMUBHOL CNPABU GUSHAUATOMBCSL O0HUM 13 NPUHUUNIE AOMIHICIIPATUEHOZ0 CYOO-
yuHCMea, OOMPUMAHIS K020 6i0izpac npogiony porb 0isi O0CSIZHeHHs 3A60aNHs AOMIH-
cmpamusnozo cydouuncmea. Mema cmammi noiszae 6 anarisi nPoUeCYarbHUx Nepeuroo,
30KPEMa 3N0BICUBANHS NPOUCCYATLHUMU NPABAMU, NIO UAC PO32NL0Y Cnpas udo ockap-
Jcenns piutensv, 0itl, oesdisavrnocmi Hayionanvinozo azewmcemea 3 numans 3anodizanis
Kopynuii. Y docridwcenni sacmocosano odiarexmuunuil, (hopmaivHo-10puOUHUl, nopie-
HATLHO-NPABOGUIL, JIOZIKO-CEMAHMUMHULL, CMAMUCTIUYHUL MemOoOU HAYK0B8020 Ni3HAMHS,
a makojc mMemoou CROCMEPeNceHs, NPoZHOYEanHs, Kiacupikayii ma zpynyeamnns,
npoznosyeanns. /locuioxceno oxkpemi acnexmu opeanizayii ma Odisavinocmi Hauionann-
1020 azenmcemea 3 numany 3anobizanus xopynuyii. loeedeno, wo naudiivul nowupenumu
AOMIHICMPAMUBHUMU CRPABAMU U000 OCKAPICeHHs piutenn, 0it uu 6esdisavrocmi Hayio-
HAILHOZO AZeHMCMEA 3 NUMANL 3anodizanms KOPYNUii € USHANNS NPOMUNPAGHUM MA
CKACYBANNS Dlllents yb0z0 CYyo eKma nyoxiun0z0 AOMIHICIMPYEaHHs nNpo Pe3yivmamu
300ticnenns noenoi nepesipku 0exkaapauii YynosHosaNcenoi na suxonanms Gynxuii dep-
Jcasu abo Micueeozo camospsadyeains ocoou. Hazonoueno, wo nio uac posensdy cnpag
w000 ockapacens piuens, diil, 6e30isanvHocmi cyo’'ekma eAAOHUX NOBGHOBANCEHL MONCYMb
BUHUKAMU NPOUCCYANb nepewuroou. JJociionceno maxy npouecyaiviy nepewxooy, K
3706CUBANIS NPoyecyarviumu npasamu. Ipoanarizosano Oyaivnuil acnexm 37106Icu-
BAHHST NPOUECYATPHUMU NPABAMU, 30KPEMA MAMEPIalbHO-NPABOSUIL Ma NPOUECYaiy-
HO-Npasosuli xapaxkmep. YemauoenieHo, w0 3108HCUBAHHS NPOUECYATLHUMU NPABAMU,
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SKI MAIOMb MAMEPIATLHO-NPABOGUTL ACTIEKN, MONICYMb GUHUKATU Ni0 uac 36epHenis 00
aominicmpamusnozo cyoy. 3asnaueno, w0 NPoOUECYaivHO-NPAGOSUTl ACNEKM N6 A3AHUL
i3 37108HCUBAHHAM NPOUCCYATLHUMU NPABAMU HA PISHUX NPOUCCYATLHUX emanax nposd-
Odcens 6 AOMIHICIMPAMUBHUX CNPABAX W000 OCKapicenns piuenv, 0itl, 6e3disivrocmi
Hayionanwiozo azenmcmea 3 numanv 3anobizanns xopynuyii, soxpema: 1) eioxpumms
nposadicenns y cnpagi; 2) nidzomogue nposadcenis; 3) po3ziao cnpasu no cymi; 4) npu-
tunsmms ma yxeaienns piwenns cyoy. Hasedeno emanu, na saxux moice unuxamu 3106-
HCUBAHHS NPOUCCYATLHUMU NPABAMU, BPAXOBYIOUU, WO CNPABA PO3ZNAOAEMBCSL Y POpMi
32411020 N0306H020 NPoGadIcenis cyoom nepwoi incmanyii. Ha niocmasi nposedenozo
Qocaiocerst CHOPMYILOBANO BUCHOBKIU A HAOAHO PEKOMEHOAUIT, U0 3N0BHCUBAHIL NPO-
UECYaIbHUMU NPABAMU SK NPOUCCYATLHA NEPEUKO0d 6 AOMIHICIMPAMUCHUX CNPABAX W000
ockapaicenns piuens, 0iil, 6esdisnvnocmi Hayionanviozo azenwmemea 3 numany 3anobi-
2anHs KOPYNUEE MoJce Mamu nooGilny Memy: Cmeopenis nPouecyaivHux nepeuroo ma
s3amszyeanis po3eaady Cnpasu. 3acmocysanis cyooM NPOUECYAIbHUX HACIIOKIE 3aie-
UMb 610 6UOY SLOBHCUBAHHI NPOUECYATLHUMU NPABAMU, IKUL GUUHAENOCS HA KOHKPEm-
HOMY emani po3ensidy cnpas.

Kio4oBi cioBa: anMiHicTpaTHBHE CYNOYMHCTBO; IIyOJIYHO-IIPABOBI ciopy; cy6 ekt
BJIQJIHUX TIOBHOBA)KEHD; 3JI0BKMBAHHS IpOIlecyaJbHUMU TpaBaMu; Kopymiis; Haritio-
HaJIbHEe areHTCTBO 3 UTaHb 3a00iraHHs KOPYIILiL.

Procedural Obstacles in Cases of Appealing Decisions,
Actions, Inaction of the National Agency for on Corruption
Prevention

Yana S. Zelinska*
Yaroslav Mudryi National Law University,
Kharkiv, Ukraine
*e-mail: ya.s.kalmykova@nlu.edu.ua
Viktoriia O. Spasenko
Yaroslav Mudryi National Law University,
Kharkiv, Ukraine

Abstract

The relevance of the article lies in the fact that fair and correct resolution of administrative
cases involving appeals against decisions, actions and omissions of the National Agency
Jfor the Prevention of Corruption is possible only if all the principles of administrative
justice are observed. Good faith in the exercise of procedural rights and strict observance
of obligations by all participants to administrative proceedings is defined as one of the
principles of administrative justice, and its observance plays a key role in achieving the
objective of administrative justice. The purpose of the article is to analyze procedural
obstacles, in particular, abuse of procedural rights, in the course of consideration of cases
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involving appeals against decisions, actions and inactions of the National Agency for
the Prevention of Corruption. The study applies dialectical, formal legal, comparative
legal, logical and semantic, statistical methods of scientific knowledge, as well as methods
of observation, forecasting, classification and grouping, and prediction. The author
examines certain aspects of the organization and activities of the National Agency for
the Prevention of Corruption. It is proved that the most common administrative cases
involving appeals against decisions, actions or omissions of the NAPC are the recognition
as unlawful and the reversal of the decision of this public administration entity on the
results of a full verification of the declaration of a person authorized to perform the
Junctions of the State or local self-government. It is emphasized that procedural obstacles
may arise during consideration of cases involving appeals against decisions, actions, and
inactions of a public authority. The author examines such a procedural obstacle as abuse
of procedural rights. The author analyzes the dual aspect of abuse of procedural rights,
in particular, the substantive and procedural aspects. The author establishes that abuse
of procedural rights which have a substantive legal aspect may arise when applying to
an administrative court. It is noted that the procedural and legal aspect is related to the
abuse of procedural rights at various procedural stages of administrative proceedings to
appeal against decisions, actions and inactions of the NAPC, in particular: 1) opening
of proceedings; 2) preparatory proceedings; 3) consideration of the case on the merits;
4) adoption and adoption of a court decision. The author provides the stages at which
abuse of procedural rights may occur, given that the case is considered in the form of
general action proceedings by the court of first instance. Based on the study, the author
Jormulates conclusions and provides recommendations that abuse of procedural rights as a
procedural obstacle in administrative cases concerning appeals against decisions, actions,
and inactions of the NAPC may have a dual purpose: to create procedural obstacles and
to delay the consideration of a case. The application of procedural consequences by the
court depends on the type of abuse of procedural rights committed at a particular stage
of the proceedings.

Keywords: administrative proceedings; public law disputes; public authority; abuse of
procedural rights; corruption; National Agency for the Prevention of Corruption.

Beryn

Koucruryniero Ykpainn na HaiioHaJabHe areHTCTBO 3 MUTaHb 3amo0iranHs
kopymiii (nani — HA3K), sk i Ha iHIII opranu ep;KaBHOI BJIAU, TIOKJIAIAEThCS
KOHCTUTYIIWHUN 0O0B’SI30K isATH HA MiACTaBi I y 3aKOHOABYO BCTAHOBJIEHUX
MesKax, Ta y CIocid, sKkuil BusHaueHuil 3akoHogascTBoM [1]. Tak, mig gac pea-
mizanii nosnoaxkernb HA3K 060B’13k0B0 Ma€e OyTH JOTPUMAHO [IPABOBOI MPO-
nexypu (fair procedure — crpaBeiBa Tporeaypa) sSIK CKJAAJAHUKA TPUHITAITY
BEPXOBEHCTBA TIPaBa, M0 Tepe1bavae MPaBOBi BUMOTH JI0 HAJIE)KHOTO TIPUITHSITTS
akTiB ny6JiYHO0 agMiHIicTpaIi€lo Ta 3AiiiCHEeHHS il BiAIIOBIAHO 10 3aKOHY.
CyTHicTh TIpaBoOBOI TIporieaypH, mo Mae Oytn gorpumana HA3K, momsrae y git-
KOMY BCTaHOBJIEHHI ITOCJIIJIOBHOCTI /Ii}1 3/111ICHEHHS TaKOl IIepeBipKY, BUSHAYCHH1
c110co6iB, METO/IiB 11 IIPOBEIEHHS, a TAKOXK JOTPUMAHHI IIPOIIEAYPU TPOBEAEHHS,
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30Kpema TijICTaB, MOPSI/IKY, CTPOKIB MPOBEJIeHHS. Y BUIIAJIKY HeJJOTPUMaHHS 1Ipa-
BOBOI mporeaypu 3 6oxky HA3K moske BigbyBaTucst mopyuieHHsT mpaB, cBOOO,
iHTepeciB MpUBaTHUX 0Ci0, sIKi B MailOyTHHOMY MOKYTh 3aXUIATUCS B HOPSIKY
aJIMIHICTPATUBHOIO cyZounHCTBa. [IpeaMeTHa IOPUCAUKINA aAMIHICTPATUBHUX
cyniB BU3HavaeThes y 1. 19 Kogekey aiMiHICTpaTUBHOTO CyZIOUMHCTBA YKpalHU
(mami — KAC Ykpainn) [2]. ¥V 3a3HaueHOMY KOHTEKCTi CYTb aJMiHiCTPAaTUBHOTO
CYIOUMHCTBA TOJISATAE Y CIPABEAIMBOMY BUPIIIEHH] CyZ0M 1y0/IiuHO-TIPABOBOIO
CIIOPY 3 METOI0 3aXKCTy IpaB, CBOOOJ, iHTEpeciB MpUBaTHUX 0Cib 3 OOKY He3a-
KOHHUX pillienb, Aiil, 6esaisibrocti HA3K.

Cepen myOigHO-TIPABOBHUX CIIOPIB, SIKi PO3TJSAAIOTHCS aAMiHICTPATUBHUMUI
CyZlaMu, CJIT BUOKPEMUTH criopH ¢isumunux abo opuanannx oci6 i3 HA3K sk
cy0’€KTOM BJIaJIHUX MTOBHOBAKEHD 3 TIPUBOJLY OCKaPKEHHsI pillleHb, Aill abo Oe3-
nistmpHocTi. Biamosinno no Piunoro 3sity npo gisibaicts HA3K 32 2022 p. mpo-
CTEKYEThCS TEHIEHITISI 3MEHITIeHHST KiIbKOCTI crpaB 3a yyactio HA3K 3a Takumu
Hampsimamu, gK: 1) ockap:KeHHs TOBI/IOK, CKJIQJIEHUX 3a pe3yJibTaTaMu IpoBe-
JIeHHSI TIOBHUX TIepeBIpOK JleKaapailliii; 2) ockap:KeHHs aJlBOKaTaMy — udJieHaMU
KIKA nosigomierb mpo HeoOXigHiCTh moganus Aekaapaiiii [3]. B agminicrpa-
tuBHUX cynax HA3K BizcTooBaso mo3uilifo, Mo JOBIAKA He € iHIUBIAyaJbHUMI
aKTaMu, a OTKe, He CTAHOBJATH TPEJMET CYIOBOTO PO3TJALY, a HAllPaBJICHHS
MOBIIOMJIEHD CITPSIMOBAHO Ha JIOCSITHEHHST 3aKOHHOI MeTH — TI0/IaHH JieKIaparii.
Y MailOyTHhOMY IIiJ] Yac PO3IJIsAY 3a3HaueHOl KaTeropii cipas cygaMu IepIioi
Ta aneJIsAiiHOl IHCTAHIII HAaBOAWJINUCS aHAJIOTIYHI BUCHOBKHU.

Cutij 3a3HAYNTH, IO MiJCTaBOIO /IS OCKAp;KEHHS pillleHb, [iil, 6e31isiIbHOCTI
HA3K € HastBHICTH hakTy TOPYIIEHHS TIpaB, CBOOO/I, iHTEpeCiB MPUBATHUX OCIO.
OpHak Bask/JIMBe 3HAYCHHSI Biirpae il HasIBHICTD J0Ka3iB, K1 OYAyTh THATBEPIKY-
Batu (haKkT MOPYIIEHHS, 1 IOTPUMAHHS TIPOIEAYPH J0KA3yBaHHS B a/IMiHICTPAaTHB-
HOMY Cy/I04MHCTBI. Tak, mo3uBay 060B’IBKOBO TIOBMHEH TepebyBaTH Y TIPABOBUX
BigHocunax 3 HA3K, OyTu HazgiseHuii BiAMoBiAHUME ITpaBaMu Ta 000B’sI3KaMHu,
110 3MOJKe 3a0e3MeUnTH PeasTi3aliiio mpaBa Ha 3BEPHEHHS /10 a[IMiHICTPATHBHOTO
cyany. 3a3HaueHe CIpPUATHMEe HaJeKHOMY 3/1HCHEHHIO TTPaBOCYAIS aJMiHICTpa-
TUBHUMU cyfaMu. Y JaHOMY BUNAJKY MOKHA HaBeCTU TOJOKeHHs PinteHHs
Koncruryniiitnoro Cyny Ykpainu Bixg 30.01.2003 p., B skoMy mepeabadacThes,
110 MPaBOCYd MOBUHHO BIAMOBIZIATU BUMOTaM CIIPABE/JINBOCTI Ta CIIPUATH
3abe31eueHHI0 e(DeKTUBHOTO MOHOBJIEHHSI TIOPYIIEHNX TIpaB, CBOOO/ Ta iHTEpeCiB
[4]. CripaBennuBe Ta mpaBUIbHE BUPIMIECHHS aIMiHICTPATUBHUX CIIPAB MOKJINBE
JIAIIe 32 YMOBH JOTPUMAHHS BCiX TPUHIUIIB aJIMiHICTPATUBHOTO CY/IOUUHCTBA.

Meroto cTarTi € aHasi3 mpollecyaJbHUX MEePenIko/l, 30KpeMa 3JI0BKUBAHHS 11PO-
IecyaJlbHUMU TIPaBaMH, I1iJ] 4ac PO3IJISY CIIPaB MI0/I0 OCKAPKEHHS PillleHb, [,
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6esmistibrocTi HA3K. Meski gocTiKeHHsT TIOJISITaoTh Y aHa 31 MOKIMBHX 3JI0B-
JKUBaHb MPOTECYaTbHUMU TIPABaMU TTi/1 Yac PO3IJISAY CIPaBU aIMiHICTPATUBHUM
CYJIOM TIepPIIol iIHCTaHIIIl.

JI06POCOBICHICTH KOPUCTYBaHHS MIPOIECYaJbHIUMMU IIPAaBaMU i HEyXUJIbHE JTOTPH-
MaHHsI 000B’I3KiB BCiMa yYaCHUKAMU PO3TJISIY afMiHICTPaTHBHOI CIIpaBU BU3HA-
YAEThCA SIK OJIMH 13 PUHIUTIIB aJIMiHICTPATUBHOTO Cy/l0YMHCTBA. /loTpruManHs
3a3HAYEHOTO TPUHIIUITY BiIiTPa€ KJIOUOBY POJIb AJS JOCSATHEHHS 3aBIaHHS
aJIMIHICTPATUBHOTO CY/I0YNHCTBA.

Orasan itepatypu

Jlocmizkennsam aaminicTparuBHoro npaBoBoro crarycy HA3K, a takosk BUBUeH-
HSIM NMUTaHb NIOJ0 JAOTPUMAaHHS NPUHIMIIIB Ta peaJsidallil mpoiiecyajbHUX
npaB y cdepi cynounncTBa, 3aiiManucs taki Bueni, sik 1. M. Bamakapesa [5],
B. M. Bessenko [6], /[. . ['nan [7], O. B. Isanos [8], O. O. Mapuenko [5],
H. TTucapenxko [5], B. 1O. IToximyk [9], B. B. Pesnikosa [10], M. I. CmokoBuY
[6] Ta in. IIuTanns najexHoi peasisailii npoiecyaqbHUX IIPaB € TPeAMEeTOM
MOCTTIKEHHST BYEHUMHE PI3HUX €BPOIeNchbKkrx Kpai, 30kpema MCS. Beraldo [11],
J. Branson [12], A. Damiens [13], K. Gajda — Roszczynialska [14], M. Jacquet
[15], M. Maschel [16], J. Parchomiuk [17]. ¥ cBoix maykoBux mopoOkax Bue-
HI-TIIPOIECYATICTH TI0-PI3HOMY OKPECJIOIOTh MUTAHHSA JOTPUMAHHS NPUHINIIB
aJIMiHICTPATUBHOTO CYZIOUMHCTBA, 3BEPTAIOUM YBary Ha MPOIecyasbHi MePenTko/iu,
SIKI MOXKYTb TPAIIATUCS TTiJ/I YaC PO3TJISAY PisHUX Kateropiit cripas. Corif 3a3Ha-
9UTH, 10 MpobJIeMa MPoIecyaTbHUX MEPENTKO/ i/l Yac PO3IJISY CIPaB MIOI0
OCKapsKeHHsI pimenb, Aiil, 6e3aisabrocti HA3K € MazmomociiKkeHoo, ToMy Mae
BAKJIMBE K TEOPETUYHE, TaK 1 MpakTUuyHe 3HAUYEeHHSI.

Marepiaiu Ta MeToau

Y craTTi mpoaHai30BaHO HAYKOBI Ipaili BYUEHUX-TIPOIECYAJIICTIB 1110/I0 TUTaHb
3JI0B’)KMBAHH IIPOllecyaJlbHUMU [IpaBaMy, a TaKOK HallpallloBaHHs BYCHUX-a/l-
MIiHICTPATUBICTIB MO0 TUTaHb aJMiHicTpaTUBHO-TIPaBoBOTO cTatycy HA3K,
a TaKoK NMHUTaHb CTOCOBHO JOTPUMaHHS NPUHIMUIIB Ta peasisallii Impolecyaib-
HUX 1paB y cbepi aaminicrparuBuoro cypounactBa. OcobanBy yBary mpui-
JIEHO IIPUHIUITY HEIPUILYCTUMOCTI 3J/I0B)KUBAHHSA NIPOIeCyaJbHUMM IIpaBaMU B
AJIMIHICTPATUBHOMY CYJIOUYMHCTBI. ¥ CTATTI TaKOX aHAJII3yIOThCS HAYKOBI IIpalli
3apyOiKHUX BUECHHX IIOI0 TPOOIEeMH peastisaliii IPUHIIUTIB aJMiHICTPaTHBHOTO
CY/IOUMHCTBA Ta iCHYBAHHST TPOOJIEME 3I0BXKUBAHHST IPOIECYATbHUMHE [TPABAML.

HopmaTtusHO-11paBoBY OCHOBY CTaTTi cTaHOBJIATH Koncrutrynia Ykpainu, KAC
Ykpainn, 3akoH Ykpaiau «IIpo samobiransus Kopymiii», 3akon Ykpainu «IIpo
IeHTPpaJibHI OpraHd BMUKOHABYOI BJIaJiM» Ta 1HIII HOPMAaTHBHO-IIPABOBI aKTH.
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3HauHy yBary npujiseHo ananizy HopMm KAC Ykpainu 111010 MposiBiB 3JI0BKU-
BaHb IpOIleCyaJbHUMM IIPpaBaMU B aJMiHICTPATUBHOMY CYJOYMHCTBI. Takox
ITPOAHAI30BaHO MOJIOKEHHS MiXKHAPOJHUX aKTiB, 30kpeMa KoHBeHIlii 1Tpo 3aXUCT
PaB JIIOJMHU i OCHOBOTIOIOKHUX CBOOO/L.

Emmipuynoio ocHoBolo jpocsipkenHs ctaB anamis gisabHocti HA3K, 3okpema
CTATUCTUYHUX MaTepiaiiB. Y cTarTi BUBUasiucs pimenns Koncruryiitinoro Cymy
Ykpainu, anasmizyBasucs 1mpaBosi 1no3uilii Bepxosroro Cymy Ta 10CJiKyBagiacs
NpaKkTHKa aJMiHICTPaTUBHUX CYIB MEPIIOl iHCTaHIIIT 3 OKpecIeHoi mpobieMa-
Tuku. Takox nmpujizieHo yBary pimeHHsM €BpONeichbKOro cyany 3 mpas JIOAUHMU.

Jl1s1 mocsirHeHHs MOCTaBJIEHOT B JIOCTI/PKEHHI METU BUKOPUCTAHO KOMILIEKCHUMN
nigxiza, mo mepegbadae JgorivHe obpaHHs, a TAKOXK AOIIJbHE 3aCTOCYBAHHS
CYKYITHOCTI METOJIiB ITi3HAHHS, SIKi € B3aEMOIIOB’ I3aHUMU. MeTou MOCTiIKEHHS
006paHO 3 ypaxyBaHHSIM OCOOJUBOCTEN OKpecseHoi mpobseMaTnku. MeTomoio-
rivay 6asy AOCJIIKEHHsI CTAaHOBJIATH 3arajabHO(MiI0co(ChKi, 3arabHOHAYKOBI
i 3araJIbHOJIOTIYHI METO/IH, IO JAJIF 3MOTY JOCSTTH MEBHOTO PiBHS 00’ €KTHUBHOCTI,
KOMILIEKCHOCTI Ta OOIPYHTOBAHOCTI IIPOBEIEHOTO JOCIIKEHHS, JOCTOBIPHOCTI
OTPUMAHMX PE3YJIbTaTiB.

MeTon070TiYHOI0 OCHOBOIO € CYKYIHICTh METO/iB Ta NMPUIOMIB HayKOBOTO
mi3HAHHS MTPO6JIEMHU 3JI0BKUBAHHS TPOIECYaJTbHUMI TIPaBaMK B aIMiHICTPaTUB-
HIll cIIpaBi 00 OCKap:KeHHs pitenb, Aii, 6esmisabrocti HA3K. ITig yac gociri-
JUKEHHST BUKOPHUCTOBYBAINCS TaKi METO/I HAyKOBOTO ITI3HAHHS: [llaJleKTUYHUI;
(hopmaTbHO-OPUINYHII; TIOPIBHSIIBHO-TIPABOBUI; Kaacuikallii Ta TpymyBaHHS;
JIOTIKO-CEMaHTUYHUH; CIIOCTEPEKEHHS; CTATUCTUIHNI; TTPOTrHO3yBaHH4. /lianek-
TUYHUU METO/I, IK MeTO/T (pistocopCchbKOTO PiBHS, 3aCTOCOBAHO IS AOCTiKEHHS
MOHATIHHOTO anapaTry, BU3HAUY€HHS CYTHOCTI 3JIOBKMBAHHS TTPOIEeCYaJbHUMU
paBaMH, a TaKoX (OpMyJTIOBaHHS BUCHOBKIB. DopMabHO-IOPUUIHIIT METO]T
BUKOPHUCTAHO ITiJ] YaC aHAJIi3y YMHHOI CUCTEMU TTPAaBOBUX HOPM CTOCOBHO TIPABO-
Boro ctatycy HA3K, noJsioxenb 11010 TTPOSIBIB 37I0BKUBAHHS TIPOIlECYaJTbHUMU
npasamu. [TopiBHSAIBHO-IIPABOBUI METOJ 3aCTOCOBAHO JJISI JOCIIIZKEHHS IPO0O-
JIeMU 3JI0BKMBAHHS MPOTECYaTbHUMHU TIPaBaMU B a/IMiHICTPATUBHOMY CY/IOUNH-
CTBi 3 ypaxyBaHHIM 3apy0OisKHOTO JOCBIAY 3a JOMOMOTOIO JIOTIKO-CEMaHTHYHOTO
METOJIY, METOJIiB CIIOCTepPeKeHHs Ta Kiaacu@ikailii i TPyImyBaHHS BUOKPEMJIEHO
BIIMOBIHI AiebiHIIIITHI KOHCTPYKIIii i1 TyaTbHUN XapakTep 3JIOBXKUBAHHS TIPO-
IecyaJbHUMU TpaBaMu B a[MiHICTPaTUBHUX crpaBaX. CTaTUCTUYHUN METO]
BUKOPKMCTAHO TIPU aHaJIi31 eMIipruaHoi 6a3u AOCHTIIKEHHS, 110 a0 3MOTY 3PO-
OWTH y3araJbHIOBAJIbHI BUCHOBKHU IIOA0 €MITIPUKHU TOCTIKEHHST — PIllleHb
HaIllOHAJIbHUX CY/iB, 30KpeMa aJMiHicTpaTUBHUX cy/iB, Bepxosuoro Cyny.
Oxpemy yBary npujijieno anamuidy pimenb Koncruryniitnoro Cyny Ykpainu Ta
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€Bponeiicbkoro cyny 3 npas JjoanHu (Pimenns €Bporeiicbkoro cyy 3 Inpas
moannu y crpasi «Ileperska ta [Hlepemerbes npotu Ykpainus Big 21.12.2010 p.
(3astBa Ne 17160/06 Ta Ne 35548 /06)).

MeTtos mporHo3yBaHHSI CTaB y HAro/li Mpu OKPecJeHHI HalpsIMiB YIOCKOHA-
JIEHHSI YMHHOTO 3aKOHO/IaBCTBA B 3a3HaueHiil cdepi. Bukopucrano takox inmmi
METO/IM HAYKOBOTO T3HAHHS, 1O CIPUSIA BCeOIYHOCTI OTPUMaHUX BUCHOBKIB
Ta IIPOIO3ULLI.

Ot3xe, 3a3HaUeHi BUIIe MaTepiajan Ta METO/U JIaJId MOXKJIMBICTD OKPECIUTH KOH-
HENTyaJbHI MPOTO3UIIiT TEOPETUYHOTO 1 TPAKTUYHOTO XapaKTepy, SIKi y IiJIoMy
30pi€HTOBaHI Ha TiABUIIEHHS e(eKTUBHOCTI peasizallii TPUHIUITY HEITPUITYCTH-
MOCTI 3JIOBKMBAHHS I[IPOIECYaJIbHUMU [IpaBaMu y CIIpaBax II0/I0 OCKap:KeHHs
pimens, aii, 6esmisibrocTi HA3K.

PesysbraT T2 0OTOBOPEHHS
AHnaniz HopmMamueHo-npasoeozo pezynto8anHs

VY cr. 4 3akony Ykpainu «IIpo sanobiranHst KOpyIIiii» 3aKpirjieHo OCHOBY IIPaBO-
Boro cratycy HA3K [18]. BianosinHo 70 1mo0keHb 3a3HaY€HO1 CTaTTi BKa3aHU
cy6’ext my6iuHOI agMiHiCcTpaIlii € HEeHTPaJbHUM OPraHOM BUKOHABYOI BJIAM 3i
CreliaIbHIM CTaTycoM, siKuii 3abesedye (opMyBaHHsI Ta peasisye AepsKaBHY
AHTUKOPYIIINHY TOJITUKY.

¥ cBoiit gistmprnocTi HA3K kepyerbest nmonoskeausamu OCHOBHOTO 3aKOHY, MiK-
HAPOJIHUMU JOTOBOPAMHU, 3TOMy Ha 00OB’SI3KOBICTh SIKMX HamaHo BepxoBHOMO
Pajoio Ykpainu it iHIIMMU HOPMATUBHO-IIPABOBUMU aKTaMu. /[0 ciy:KO0BIIiB
ta mpaniBHuKiB anapaty HA3K 3acTocoByioThcst Takoxk 3akoHu Ykpainu «IIpo
LEHTPaJIbHI OpraHy BUKOHABYOI B>, «IIpo mep:kaBHy ciy:KOy» B Tiil YyacTHHI,
10 He cyrepeunTh 3akoHy Ykpaiuu «IIpo samobirannst kopymiii». Otxe, HA3K
€ cy6’exToM my6 iuHOI aMiHiCcTpaIlil 31 CleliaIbHUM CTaTyCOM, SKUI HaIiJIeHO
MOBHOBAXXKEHHAMU Y cdepi peamtizailii aHTUKOPYTIIIHHOT MOTITUKY JeP>KaBH.

Axramu HASK € HOpMaTUBHO-TIPaBOBI, IHIUBIIyaIbHI aKTH, aKTU PO3’SICHIOBAJIb-
HOTO Ta peKOMEHJIAIlIMHOTO XapakTepy. BiizHaunMo, 1110 akTu JIep;KaBHOTO YIIPaB-
JIIHHST XapaKTepU3yI0ThCsl IMIIEPATUBHICTIO, T1I3aKOHHICTIO, & TAKOK OKPECJIEHOIO
KOMITETEHITI€I0 Cy0'€KTIB YIPABIiHHS Ta CreludivHOI0 TPOIEYPOI0 BBEIEHHS
B [lif0. Y CBOIO 4epry, pillleHHAMU € HOpMaTUBHO-IPaBoBi akT HASK, sKi MaioTh
3araJibHUNl HOpMaTUBHUM Xapakrep [8, ¢.166]. lo inauBigyanbHuX aKTiB CJiJ
BiJIHECTH aKTH, IKi CTOCYIOThCS IIPaB Ta iHTEpeciB BU3HAYEHOI 0COOM Ta BUYEp-
IYIOTbCS X BUKOHAHHAM (JI/11 IPUKJIALY, TIPUIIACH, PillleHHs 1HMBiyaJbHOTO

XapakTepy).
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Haii6inpur momupeHruMu ajMiHICTPAaTUBHUMHK CIIpaBaMU IOA0 OCKAP/KEHHS
pilenb, Aiit un Ge3AistIbHOCTI 1bOro cy6’eKTa MyOIiYHOro ajMiHICTPyBaHHSI
€ BU3HAHHS MTPOTUIIPABHUM Ta CKACyBaHHS MOTO pillleHb PO pe3yJibTaTu 3/iiic-
HEHHsI TIOBHOI TIEPEBIPKY JieKJIapaitii 0coou, YIOBHOBAKEHOT HAa BUKOHAHHST (DYHK-
il gepskaBu ab0 MiCIIEBOrO caMOBPsiyBaHHSL. Y OiJIbIIOCTI 3 IPOaHAIi30BaHUX
CTIPaB EIMHOIO 200 OHIEIO 3 IOIATKOBUX Mi/ICTaB /It cKacyBanHs pimmens HA3K
3a pesyJibraTaMy IIOBHOI IepeBipku OyJIo Te, 10 TaKi NPUITHATI 1032 MexXaMu
TPAHUYHOTO CTPOKY 11 MPOBE/IEHHS.

Tax, y [Tocranosi Bepxosuoro Cymy Big 25.07.2019 p. (cripaBa Ne 826,/13000/18)
3a 1030BoM iznunoi ocobu 10 HA3K 1npo BUsHAHHS IIPOTUIIPABHUM Ta CKaCy-
BaHHA HOTO PillleHHS MO0 MPOBEJACHHS TIEePEeBIPKU JieKaapallii yITOBHOBaKEHO1
Ha BUKOHAHHs (DYHKINH HepkaBu abo MICIIEBOTO CaMOBPSILyBaHHST 0COOH, CYI
nepInoi iHCTaHIlI1 3a/I0BOJIBHUB 110308, apTYMEHTYIOUH, 10 BiJIOBilaueM He
JIOTPUMAHO BUMOI' 3aKOHO/IaBCTBA, OCKIJIbKM ITPUHHATI CIIPHI pillleHHS € HeHa-
JIe;KHO MOTUBOBAHUMH Ta He Bi/inoBifaioTh BuMoram ct. 2 KAC Ykpainu [19].

¥ cBoto uepry, Bepxosuuii Cy/ 3BepHyB yBary Ha Take. [IpoBenenns nepeBipku
HarioHaibHIM areHTCTBOM JIeKJIapaliii mepeabayae BUSHAUEHY 3aKOHOIABCTBOM
npoleaypy. 3akoHoaBcTBOM He HaisieHo HA3K noBHOBaskeHHsAIMU 31iICHIOBATH
IOBTOPHY IEePEBIPKY JeKaapallil, SIKIIO TTOBHA TepeBipKa Be paHillle TPOBO/IU-
Jlacs, Ta CKacyBaTH PillIeHHS NP0 TMPU3HAYEHHS MePeBipKU depe3 HEeHATEKHIM
YIHOM MpoBezieHy nepeBipky. Cy0’'€KToM BJIaJHUX TOBHOBAKEHbB ITICJISI CIIUBY
3aKOHO/[aBYO BCTAHOBJIEHOTO CTPOKY JIJIs1 3/1IIICHEHHST TTIOBHOI IIepeBipKU JieKJia-
paiiii HisIKoro pirreHHst He OyJI0 PUiTHATO. BoaHOYac 0CIOpioBaHUM PillIeHHSIM
HA3K ckacoBano MOBHY TepeBipKy JeKJapalliii mo3uBaya yIOBHOBAKECHUMMU
ocobamn HarioHasabHOro areHTCTBa, MO HE BIAIOBIA€ 3aKOHOABYO BCTAHOB-
JIEHUM BHUMOTaM.

VY pimenni Koncrurymitinoro Cyny Ykpainu Big 13.06.2019 p. 3aznaueno, 1o
KOHCTUTYIIHI TIPUIHCH TepebyBaroTh Y B3a€MO3B'sI3KY, BigoOpakatoTh dyH/a-
MEHTaJIbHEe IMOJIOKEHHS KOHCTUTYIIOHAII3MY 100 HEeOOXiZHOCTI 0OMEKEHHS
JepsKaBHOI BJIaZIM 3 MeTOI0 3abe3meveHHsT TIpaB i cBOOOI JIIOUHU Ta 3000B 513y~
I0Th HalJIEHUX JEP:KABHOIO BJIAA0I0 CYO'€KTIB AisTH BUKJIIOUHO BiAIOBIIHO 10
ycrasenux Koncruryitiieo Ykpainu 1iiseit ix yrBoperHs [20].

Otxe, noBoan HASK 11po 3aKOHHICTb OTO TIOBHOBAXKEHDb HA TIPUNHATTS PIillIeHHS
B 3aKOHO/IABYO BCTAHOBJIEHMX MeXKaX Ta 3 YPaXyBaHHSIM ITPUHIIUITY BEPXOBEHCTBA
paBa, SIKi BiH Po3yMi€ sIK AMCKpeIliitHi, He Moke OyTH B3sTO 10 yBaru [19].

Ax 3aznaueno B nocranosi Bepxosuoro Cyay Bix 10.04.2019 p. (cnpasa
Ne 826/16495/17), norpeba y BU3HAUEHOCTI He O3HAYAE, 1[0 OPraHOBi, KU
YXBAJIIOE PillleHHs, He TTOBUHHI HaJlaBaTUCS JUCKPEIliliHI TOBHOBaXKEHH (1€ 11e
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HeOOXiIHO) 32 YMOBU HAsIBHOCTI TIPOIIEYP, 110 YHEMOKIUBIIIOIOTH 3JI0BKIBAHHST
HuMu. J{ucKpeltis, sika MaTUMe XapakTep HeoOMe;KeHOI BJIaiu, He BiAIoBizaTume
IPUHIUIIY BEPXOBEHCTBa IpaBa. TobTO 3aKoHOM Mae OyTu mepeabadyeHo obcsr
JCKPeILil, crioci6 ii 3aificHeHHsT i3 0CTaTHBOIO YiTKICTIO, a1 0coba Majia 3MOry
BIIMOBITHMM YMHOM 3aXUCTUTH ceOe Bij cBaBinmbHuX il [21]. OTike, MaioTh OyTH
4yiTKO Bu3HadeHi noBHoBaxkeHHsT HA3K sk mguckpertiiini B acnekTi BUNHEHHS
IOBTOPHOI nepeBipku. Tak, opran Jep:kaBHOI BJIaau 3000B’sI3aHUI TOTPUMYBaA-
THUCS TIPOIEyPH 3/IIMCHEHHSI TaKUX TMOBHOBaKE€Hb. 30KpeMa, PillleHHs, Jii un
6e3isIbHICTh cy0’€KTa BJIAJHUX MOBHOBaKEHD MEPEBIPSIOTHCS MO0 TOTO, YK
npuitHATI ab0 BYMHEHI BOHM: Ha ICTaBi, B MeKaX MOBHOBa)KEHb Ta y CIIOCIO,
mo nepenbaderi KoHcTuTyIieo ta 3akoHaMn YKpaiHu, 3 3aKOHHOIO METOI0, i
€ OOrpYyHTOBAHUMHU, IPUITHATI HeylepeKeHo, 100POCOBICHO, PO3YMHO, 3 JOTPH-
MaHHSAM IIPUHIAITY PIBHOCTI TIepe]] 3aKOHOM, 3anobiraroun Oyab-saskuM (GhopMam
JVCKPUMIHAII, TPOTIOPIIIHHO, CBOEYACHO, 3 YPaXyBaHHIM MTpaBa 0COOM Ha y4acTh
y HpOIeci TPUIHATTS pillieHHst cTPoky |5, ¢. 104].

Jlocmipkytoun TUTaHHS TTPOIECYAJTbHUX TIEPEIIKO/, SKi MOKYTh BUHUKATU TTi]T
Yyac PosIJISIy CIIpaB 100 OCKap KeHHsI pilneHb, aiii, 6esmisibrocti HA3K, ciin
BUXO/IUTH 3 TAKOTO. 3JIOBKUBAHHS MTPOTECYAJTbHUMU ITPAaBAMU MOKe MaTH MiCIIe,
KOJIM TIpoliecyasibHe MPaBo peasli3yeThCsl BCylepey MeTi, siKa TepeciilyeThCs ijl
yac BCTaHOBJIEHHS 11b0T0 TipaBa [12, c. 187]. Ilix mporecyaqbHUMHU ITePENTKOaMHI
PO3YMIIOTh MEPEIIKOIM, IKi BUHUKAIOTh SIK 3 BOJI 0co6u (ydacHMKa ajMiHicTpa-
TUBHOI CIIpaBM), TaK i He3aJeKHO Bij X BoJI, 3 00’€KTUBHUX TpuurH (IiZCTaB,
obcraBuH, puunt) [6, c. 906]. TIporecyasbHi MEPENIKOAN € PISHUMHU 3a IOPH-
JIMYHOIO TIPUPOJIOIO, 3ajekaTh BiJl CTa/ill Ta eTaliB PO3IJIsALy aIMiHICTPATUBHOL
CIIpaBM, a TaKOK MalOTh Pi3Hi IpollecyaabHi HacaiAKu. Y OiJbLIIOCTI BUIAIKIB
iICTaBOIO ISl BUHUKHEHHS IIPOLIECYAJIbHUX MEPEIIKO € HeZoOpocoBicHa ToBe-
JiHKa y9aCHUKa PO3IJISLY CIpaBu. Y 3a3HaueHiil KaTeropii crpas 1ie HeZoOpoco-
BicHa moBe/tiHKa mo3uBava ((hisuaHoi, OpUANIHOI 0co0H, CyD'eKTa, SIKUI peatisye
nyOsriuHi iHTepecH, Uit TpUKIaLy, aaBokar), Bianosizaya (HA3K) Ta inmmx
y4acHUKIB (CBi/IKiB, €eKCIEPTIB, cremiamicTiB Ta i.). Y mionmuai KAC Ykpainn
He00pOCOBiCcHA TTOBeliHKa BUHUKAE Ha TIPOTUBATY IPUHIIMITY HEIPUITYCTUMOCTI
3J7I0B’KMBAHHS MPOTIECYATbHUME TTPaBaMU. 3a3HaueHe CIPUs€ BUHUKHEHHIO TaKoi
MpoIlecyaTbHOI IEPENTKO/H, SIK 3JI0BKUBAHHS TPOIECYaJTbHIMU TTPABAMU.

B eBporeiicbkomy TpoliiecyaqbHOMY TIPaBi 3JI0BKUBAHHS MTPOIECYATbHUMU TPa-
BaMHU BHMMara€ HasiBHOCTI 00’€KTUBHUX i cy0'ekTuBHUX (hakTopiB. O6’eKTUBHI
(hakTopu BKa3yioTh Ha Te, 10 HOPMATUBHI MPUITUCH JTOTPUMYIOTHCS] YUACHIUKAMHU
PO3TJISILY CIIpaBH, ajle He JOCATracThes Mera rnpoiecyanbol aii. Cy6 ekTuBHi
(dakTopy BKa3ylOTh Ha Te, IO METOI MpollecyaabHOl ail OYyJI0 HTOCATHEHHS
HeTpaBoOMipHOTO pe3yabraty [14, c. 85]. ¥ 3a3naueHoMy acnexTi MATPUMYEMO
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3MillIaHy TEOPit0 PO3YyMiHHS IOPUANYHOI IIPUPOIN 3TI0BKUBAHHS TIPOIECyaTbHUMU
paBaMu, sika nepeadadac MmoeJHaHHs 06’ €KTUBHOIO Ta Cy0 €KTHUBHOIO eJIeMeH-
TiB 3JIOBKMBAaHHS TPOIECyaJbHUMU ITPaBaMU, Ta OCHOBOIO SIKOiI € KBaJidikailis
3JI0B’KMBAHHS 3aJI€KHO B1JI IOCJI/IPKEHHS JIETITUMHOCTI MOTUBIB BUMHEHHSI TIPO-
1ecyasqbHUX .

OT:Ke, MOJKHA CKazaTH, 10 Cy0'€KTH PO3IJISIY CIPaBU AiIOTh HEIIPABOMIpPHO,
CBiZIOMO 00MPpaOuM BUKOHAHHS MEBHUX MPOIECYATbHUX Nl IS TOCSITHEHHS
HE3aKOHHUX IIiJIel, a TaKoK 00MPatoTh 3aCO0M, 110 BUKOPUCTOBYIOTHCS, HA MIKOLY
MPOTUJIEKHIN CTOPOHI CYZOBOTO TPOIECY Ta 3 ABHUM IMMOPYHICHHSAM TPaBUJI
nporecyanbHoi oBefinku [11, c¢. 86, 91]. 3asnauena HempaBoMipHa MMOBeMIHKA
[Ipu3Be/ie K /10 3aCTOCYBaHHS IIPOIECYaJbHUX HACI/IKIB, TAKUX, SK 3aJUIICHHS
MO30BHOI 3asiBU 6€3 PyXy, MOBEPHEHHS TO30BHOI 3asiBH, 3aJIUIIECHHS TTO30BHOI
3asBU Oe3 PO3TJISILY, BiIMOBA y BIIKPUTTI TPOBA/KEHHS y CIpaBi, 3aKPUTTS
IIPOBA/IPKEHHS y CIIPaBi TOIINO, TaK i /0 3aCTOCYBAHHS 3aXO/IiB IIPOIECyaTbHOTO
IpuMycy. 3aCTOCYBaHHS 3a3HAUYCHUX MPOIECyaTbHUX HACJII/IKIB 3asesKaTiMe Bijl
BU/Y 3JIOBXKMBAHHS ITPOIleCyaTbHUMU ITPABaMH, SIKWII BUMHSETHCS HA KOHKpPeET-
HOMY eTalli po3TJisily CIIpaBH, IO aKTyasi3y€e NOCHTIIKeHHS [yaTbHOTO acleKTy
3JI0B’KMBAHHS MTPOIECYaJbHUMU ITPaBaMU.

Hyanvnuii acnexm 3108HCUBAHHS NPOUECYATLHUMYU NPABAMU 8 AOMIHICMpPa-
muenux cnpaeéax 3a ywacmwo HA3K

3JIOBKUBAHHS TIPOIECYAJIbHUMU ITPaBaMU 11/ 4ac PO3TJISLY CIIPaB MI0JI0 OCKap-
JKEeHHsT pilienb, i, 6e3nisiibHocti HA3K MOXKYTh MaTH MaTepiaJbHO-1TPaBOBUIA
Ta 1IPOIleCyaJbHO-IPABOBUI XapakTep (acIexr).

ﬂOCJlianCeHHﬂ Mamepiaﬂbﬂo—npaeoeozo acnexkmy 3106HCUBAHHA NPOUECYATbHUMU
npasamu

3JI0BKMBAaHHS IIPOIleCyaJbHUMU TIPaBaMU, SKi MalOThb MaTepiajJbHO-TIPABOBUI
acleKT, MOKYTh BUHUKATH IIiJ] Yac 3BEPHEHHS /10 aJIMiHICTPATUBHOTO CYIY.
3BepHEHHs 10 aJAMIHICTPATUBHOIO CyAy Ma€ GaraTOacIleKTHUI XapakTep, ajlKe
BKJIIOYAE 3aKOHO/IABY1 IrapaHTii ITpaBa Ha 3B€PHEHHS JI0 a/IMIHICTPATUBHOTO CY.LY,
CTPOKHM Ta OCOOJMBOCTI TOJAHHSI TO30BHOI 3asiBU 10 aJMiHICTPATUBHOTO CY/IY.
3akoHoJaByi TapaHTii IIpaBa KOKHOI 0coOM Ha 3BepHEHHS [0 aJMiHiCTpaTHB-
HOTO Cy/[y B 3a3Ha4e€HOMY BH/i IyOJiYHO-TIPAaBOBOrO KOH(MJIIKTY BH3HAYAIOTHCS
TaKUMU TosioxkeHHsMU. [IpaBo Ha cy/10BUil 3aXUCT y CIIpaBax MO0 OCKAPKEHHS
pitiens, i, 6e3MisIbHOCTI OpraHiB MyOIiYHOTO aAMIHICTPYBaHHST BU3HAYAETHCS
ct. 55 Koncrurynii Ykpainu ta cr. 5 KAC Ykpainu. /lyist npukiany, nmpaBo Ha
ocKap:keHHs pireHb y (opmi Hakasis HA3K mpuBaTHUMN 0cob6aMU y TIOPSIKY
aJIMiHICTPATUBHOTO CY/IOUMHCTBA TAPAHTYETHCS TaKOX CT. 23 3akoHy YKpa-
inu «IIpo 1eHTpasbHi OpraHd BUKOHABYOI BJaAn». 3a3HaueHa HOPMaA € Oi/IbI
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BY3bKOIO TIOPIBHSTHO 3 J[BOMa TTOTIEPETHIMM, Yepe3 Te, II0 Mepe1dadyac MOKIMBICTD
OCKap:KeHHs JINIIe aJMiHicTpaTUBHOTO akTa y dopmi Hakady [22]. IIpaBo Ha
3BEPHEHHSI JI0 aJIMiHICTPaTUBHOTO CYJy ISl 3aXKCTY TIpaB, CBOOOJ Ta iHTepeciB
rapaHTyeTbCS 1 MIKHAPOJHUMU aKTaMu, 75 npukaany, ct. 6 Konseniii mpo
3aX¥CT MPaB JIOAMHI 1 OCHOBOTIOJIOKHUX ¢cB0OO [23]. OzmHak, SIKIIO TOPKATHCS
MIKHApO/IHOI npakTuku, 3okpema pimenHb €CILJI, To MOXHA AIUTU BUCHOBKY,
10 Take MpaBo He € abcomoTHuM. Ile 03HAyYa€ Te, MO MPaBO Ha 3BEPHEHHS 10
cyzny Moxe OyTH 0OMeKeHO 3 MOTHUBIB MOKJIMBOI IITKOJIM JIJIT CAMOTO TI031MBayva
1 HAasIBHICTIO HEJIETITUMHOI MeTH CYIOBOTO 3aXMCTy. Bijbll getasbHO MOXKHA
osHatiomutucs i3 pinmenusam €CILJI y cipasi «Ilepetsika ta [llepemeTrheB poTu
Yrpainny» (3asiBu Ne17160,/06 ta Ne35548/06, 11. 33) [24]. 3nm0BKMBaHHS TPOIE-
CyaJIbHUMU IIpaBaMU Y I[iii KaTeropii Ma€ arnpokcumMaliiio aABox mpobiem. Ilepria —
Ile BU3HAYEHHS [TpaBa Ha 3JI0BKMBAHHS TIPABOM Ha 3BEPHEHHS /10 CY/ly Ta YMOBU
iioro BU3HaHHA. /[pyra nmosndrae y 3acToCyBaHHI CAaHKI[IN Y BUTIAJKY TaKOTO BUILY
snosskuBanus |13, c. 430]. IIpu 11boMy BapTO 3a3HAYNTH, IO CTPACOYP3bKI CyI
MafTh OyTH 06epeKHUMK B 3aCTOCYBaHHI NPUHIINILY jura novit curia i yrpumy-
BaTHCS BijJl HOro HAZAMIPHOIO BUKOPUCTAHHS, OCOOJUBO Ha II3HIX cTagisgx Oyib-
SIKOTO TIPOBA/IKEHHST 3 METOI0 3MEHIIEHHST KiIbKOCTI CIIpas, 110 mepedyBaioTh Ha
posrasani Cyny [16, c. 631].

Peasisyioun mpaBo Ha CyZOBHMI 3aXKCT, 0c00a, sKa OCKap:Ky€ pillleHHs, Aii,
6esmistmbricTs HA3K, Moke BUKOPUCTATH TaKi CIOCOOU CYZOBOTO 3aXWCTY, SIK
BU3HATU NPOTUIIPABHUM Ta CKACyBaTH 1HAMBIAYAJIbHUN aKT YU OKPeMi HOro
nosioykeHsst, BusHatv i HA3K nporunpaBHiMy Ta 3060B’13aTH yTPUMATHCS Bijt
BUMHEHHSI ITeBHUX JIiif, Bu3HaTH Oe3zisbhicTh HA3K mporumnpasHoro ta 30608’s-
3aTW BYMHUTU TEBHI [il, BCTAHOBUTHU HAsIBHICTh YU BiJICYyTHICTH ITOBHOBA’KEHb
HAS3K, crarnytun 3 HA3K kourtu Ha BiZIIIKOMYBAaHHS IIKO/HU, 3aMIO/IsTHOI 0T0
npoTunpaBHuMu gicto un Oe3mistabricTio HA3K. BizcyrHicTs mpaBa Ha 1030B
O CyTi CrIpaBM € HEOOXiAHOK YMOBOIO JJISI TOTO, 1100 MOKHa OYJIO TOBOPUTH
PO 3JI0BKUBAHHS MPAaBOM Ha 1030B. Hacamiiepes 3/10BKMBAaHHS 1IPAaBOM Ha
3BEPHEHHSI JIO CY/Iy XapaKTepu3y€eThCst HAOGOPOM O3HAK, sIKi CBi[YaTh PO TIPOTH-
MpaBHY TMOBE/IIHKY CTOPOHU: 10 KPUTEPIiB, TTOB'SI3aHUX 13 MTPABOBOI0 BUMOTOIO,
YacTO J0AAI0ThCS TIEBHI 0COOMCTICHI XapaKTEPUCTUKK MMO3MBava Ta 0ro MOTHBH
[15, c. 10—11].

BasksiuBy poJib y crpaBax IIOA0 OCKapsKeHHs pillieHb, Aiil, 6eapisiprocti HA3K
Bi/IIrPalOTh CTPOKM 3BEPHEHHS /10 aJIMiHICTPATUBHOTO CY/Y, SIKi MOKHA KJacui-
KyBaTH 32 iX IOPUANYHOIO TTPUPOJIOI0, HA 3araJibHi Ta CIeliaibHi. 3arajbHi CTPOKU
JUIsL TIPUBATHUX OCi0 100 OCKap»KeHHs piliens, aiil, 6eapisubnocti HA3K, per-
JIAMEHTYIOTbCA y 3araibHiil HopMi — 4. 2 cT. 122 KAC Ykpainu ta cTaHOBJIATH
6 micstiB. CremiagbHui CTPOK (CKOPOYEHMHT) BU3HAYAETHCS, JIJIST TPUKJIALY, 4. O
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ct. 122 KAC VYkpainu Ta cTaHOBUTH OJMH MiCsIlhb Y CIpaBax o0 MyO/iuHOl
cIIysKOM, 30KpeMa, MPUIHSTTS, 3BIIbHEHHS 3 MyOiuHOi cay:k6u. Baxkanpum
ACIIEKTOM € MOMEHT OOYHMCJIEHHS CTPOKiB, a came 3a 4. 2. c¢r. 122 KAC Ykpainu
0OYMCITIOETRCST 3 [THsI, KOJIM ocoda fidHamacst abo moBuHHA OyJsia Mi3HATUCS TIPO
MOPYIIEHHST CBOIX MMpaB, cBOOO uu iHTepeciB. OMHAK TPAMJISIOTHCS BUIIAIKN
MPONYIIeHHSI CTPOKY 3BEPHEHHS JI0 aIMiHICTPATUBHOTO CY/Y, 30KpeMa B a/[Mi-
HICTPaTUBHUX CIIPaBax IMIOA0 OCKAPKEHHs pillieHb, miii, 6esmisibrocti HA3K
ab0 HempaBUJIbHOTO OOYMCIIEHHST MOMEHTY MPOIYIIEHHSI CTPOKY 3BEPHEHHS.
3aKoHOaBIEM TlepebaueHO MeXaHi3M TIOHOBJIEHHSI CTPOKY 3BEPHEHHS 10 ajiMi-
HiCTpaTUBHOTO cyay: 1) moganHs 3asiBU PO MOHOBJIEHHS TTPOIMYIIEHOTO CTPOKY
Yy BCTAHOBJICHUU CTPOK; 2) HASABHICTH MOBAKHOI TPUYUHU TIPOIMYIIEHHS CTPOKY.
SKio 3asiBy He Oyjie T01aHO 0cO60I0 B 3a3HAYEHMIA CTPOK ab0 BKa3aHi HEIO TIi/l-
CTaBU IS TIOHOBJIEHHS CTPOKY 3BEPHEHHS 10 aJIMiHICTPaTUBHOIO Cyay OyayTh
BU3HAHI HEMTOBAKHUMM, Cy/l TakKi /il MOKe BBa)KaTH MPOIECYaJTbHUMU TTpaBaMu
Ta K HACJIZIOK IMOBEPTATH MO30BHY 3asdBY. B ajiMiHiCTpaTUBHUX CIIpaBax I10O/10
OCKapsyKeHHsT pitnens, aii, 6esmisbrocTi HA3K Bask/MBUM € T0TPUMaHHS YMOB
MO/IaHHS TI0O30BHOI 3asBU 10 a/IMiHiCTpaTUBHOTO cyny. Tak, 1Mmo30BHa 3asdBa 3a
CBOEIO CTPYKTYPOIO [TIOBUHHA MICTUTHU IIiICTaBY, IPpeIMeT 11030BY, 32 CBOIM 3Mic-
toM Bianosigatu Bumoram ctateir 160, 161 KAC Ykpainu. /. /[. Tnan y cBoiii
pobOTi «3BEPHEHHST 0 CY/LY B MOPSKY aJAMiHICTPATHBHOTO CYAOYMHCTBA» JOCJIi-
JIMB TIUTaHHS BU3HAYEHHS IT/ICTAB Ta MpeMeTa a]MiHICTPAaTUBHOTO 1MO30BY. Tak,
iz migcTaBaMu MO30BY CJILL PO3YMITH IOpUAMYHI (haKTh, SKUMU 1031Bad Oyie
OOTPYHTOBYBATHU CBOI MO30BHI BUMOTH, IO CBIIYUTUMYTb PO TOPYIIEHHS HOTO
npasa. ¥ CBOIO Yepry, Iijl MPeJMeTOM I030BY CJIi/l PO3YMITU MaTepiaJbHO-IIpa-
BOBY BUMOTY, SKa MpeJ IBJSETHCS /10 BiITIOBiZIaua Ta MICTUTh METY 3/[ICHUTU
3aXUCT TOPYIIEHUX MpaB, cBOOO Ta iHTepecis [7, ¢. 54].

Ha erarmi 3BepHeHHs /10 aAMiHICTPAaTUBHOIO Cy/ly IIO3MBay HAALJISETHCS KOJOM
CIlel[iaTbHUX TPOIlecyaJbHUX TpaB, SKi HalexXaTh TiAbKM mo3uBauy. OTike,
€ PU3UK MPOSBY 3JI0BKUBAHHA CIEIIAJIbHUMU TTPOTECyaJTbHUMU MPaBaMM y Taki
criocobw, ik 3BepHeHHs npuBaTHOi ocobu 10 HA3K i3 ekinbkomMa ofHaAKOBUMHI
M030BaMU, B IKUX OyZyTh HAasiBHI OZWH 1 TOW caMUil MPeIMET, TiICTaBU TO30BY
ab0 BUMHEHHS iHIIUX Iiif, METOIO0 SKUX € MaHIIyJIsI[is aBTOMAaTU30BaHUM PO3-
MOJIJIOM CIIpaB MiXK CcyaasiMu. Takosk Moske OyTH TOZaHO TPUBATHOI 0COOOT0
Ge3IiIcTaBHUIT T030B 200 MO30B 32 BiJICYTHOCTI MIPEIMETa CIIopy abo M030B, IKU
Ma€ OYEeBHUIHO MITYYHUI XapakTep. [HKOIM MpuBaTHI 0COOM 3aCTOCOBYIOTH TakKi
3JIOBXKMBaHHs, sIK HeoOrpyHTOBaHe ab0 mMTy4YHe 00’€IHaHHS MO30BHUX BHMOT
3 METOI0 3MiHU IiACyAHOCTI cupasu, abo 3aBioMO Oe3IlicTaBHe 3aIydYeHHSs
ocobu K BifmoBigada (cHiBBiAmoBizaya) 3 Tieo camoio Meroro. Ilepesik Takmx
3J7I0BKMBAHb HA €Talli 3BePHEHHS /10 a/IMIHICTPATUBHOTO CYAy HE € BUUEPITHUM.
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3JI0BKUBAHHS TMPOIECYaTbHUMU TPaBaMU MOKe BUHUKATU IIiJ] 4ac 3MIHU IIiJI-
ctaB abo npeamera mozoBy (4. 1 cr. 47 KAC Ykpaiun). BiamoBuTucs Bij 1030By
MO3WBa4Y Ma€ MPaBoO Ha Oy/b-SIKOMY €Tarli PO3IJISIAY a[MiHICTPATUBHOI CIPABH.
3o0KpeMa, Taka BiZIMOBA MOJKe BiIOYBATHCS y BUMAIKY BiTHOBIEHHS TOPYIIEHOTO
npaBa. OHaK TO3WBAY y CIIPaBax IMIOA0 OCKapKEHHsI PillleHb, il Ta OGe3/Iisib-
nHocti HA3K mae mpaBo 3MmiHOBaTH mpeaMer abo MijcTaBy MO30BY Ha MEBHOMY
erarti po3rJIsily aJMiHICTPaTHBHOI CIIPABH, SIKUIT Oy/ie 3ajekaTr Bijl (hopmu 3jitic-
HEeHHS afMiHicTpaTuBHOTO cynounHcTBa (4. 2 c¢r. 47 KAC Ykpainn). Tak, sgximo
CIIpaBa PO3TJISAIAEThCA 32 TIPABUJIAMY 3aTraTbHOTO MMO30BHOTO TIPOBA/IKEHHS, 3Mi-
HUTH TTicTaBy abo TPeMEeT TT030BY MOKJINBO JI0 3aKiHYEHHS IiIT0OTOBYOTO 3aCi-
JIAaHHS, SKINO 32 MTPaBUJIAMU CITPOIIEHOTO MTO30BHOTO TPOBA/KEHHS — He TTi3Hille
HIXK 3a T'SITh JHIB J0 MEPIIOTO CyA0BOTO 3aciganus. OpHak HeOOTPyHTOBaHE
30iJTbIIIEHHST TIO30BHUX BMMOT, HECBOEUACHE TMOaHHS 3asiBU Oy/ie BU3HABATHCS
SK 3JI0BKUBAHHS MpollecyaJTbHUMU TTpaBaMu. [[Jis nmpukiany, B aiMiHICTpaTUBHII
CIIpaBi PO BU3HAHHS MPOTUIIPABHUM Ta ckacyBaHHs Hakazy HA3K mpo 3Bijib-
HEHHsI 0cOOU 3 1TOCajIu, TOHOBJIEHHS Ha Iocai, 30008’ I3aHHs 3IHCHUTH Hapa-
XyBaHHs Ta BUILJIATY 3apOOITHOI IJIaTH 32 Yac BUMYIIEHOTO IIPOTYJIY, TIO3UBaY 1Iie
JIOJIATKOBO TIOJIA€ 3asiBY, B SIKIll TIPOCUTD 301JBIMTUTH TI030BHI BUMOTH, JIOaBIIN
ITO30BHY BUMOTY IIPO CTSTHEHHSI MOPAJIbHOI IIKOAN y BeJMKOMY poaMmipi. Criz
MINTH BUCHOBKY, IO TaKa 3as1Ba TTO3MBaYa CTOCOBHO 301TBIIEHHST TO30BHIX BUMOT,
SIKITIO € HeOOTPYHTOBAHOIO Ta He TMiATBEP/KEHA [0Ka3aMH, MOKe OYTH TPOSIBOM
3JIOB’KMBAHHS MPOTIECYATbHUMU MTPABAMU.

Jlocrioncenns npoyecyanrvHo-npasosozo acnekmy 3108HCUBAHHS NPOUECYATLHUMU
npasamu

Jlocmikyioun 3a3Ha4eHUN acTIeKT, CJTi/T 3ayBAKUTH, 1110 MOTO MPOSB OB’ I3aHU
13 3JI0BJKMBAHHAM IIPOlleCyaJIbHUMU [IPAaBaMM Ha Pi3HUX MPOIecyaJbHUX eTanax
MPOBA/IKEHHS B aJIMiHICTPAaTUBHUX CITpaBax IIOJ0 OCKap:KeHHS pillleHb, i,
6esmistmbrocTi HA3K, 30kpema: 1) BiAKPUTTS MPOBA/KEHHS Y CIIpaBi; 2) miaro-
TOBUOTO ITPOBA/KEHHST; 3) PO3IJISLY CIIPaBU 110 CYTi; 4) IPUIHATTS Ta yXBaJeHHS
piteHHs1 cyny. Etanu HaBOASATHCS, BPaXOBYIOUH, 1110 CIIpaBa PO3TASIIAE€THCS
y (opMi 3arasbHOTO TTO30BHOTO TTPOBA/KEHHSI.

Ha erami BiIKpUTTA NMPOBa/ZKEHHS Y CIIPaBi MOKYTh BUHUKATU 3JIOBKUBAHHS
npoiiecyarbHuMu nipaBamu. Ilig yac Toro, gk cyx BusHauyae hopmy 3/iliCHEHHS
CYJIOYMHCTBA, MOKe PO3IJIS/IaTH KJIOMOTAHHS PO PO3TJIS] CIIPaBU 3a TPaBUJIAMU
CIIPOIIEHOTO TI030BHOTO TIPOBAJKEHHsL. Y TaKOMY pasi cy/ 3000B’si3aHUI HagaTh
CTPOK, SIKU He MOKe OYTH MEHIIMM 3a I1'SITh JHIB i3 JHS BPYYEHHST YXBaJIHU PO
BIIKPUTTS NMPOBaJiKeHHs y crpasi, Bianosigauy (HA3K) ansa noganusa 3amepe-
YeHHs MTPoTHu 11boro. [lopylieHHs mpolecyalbHUX CTPOKIB HAJITAaHHS 3allepeyeHHs
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TaKOK MO’Ke BBKATHUCS 3JIOBKUBAHHSIM TIpoliecyaTbHUMU ripaBaMu. [Ipu nibomy
y Bi/ITIOBi/Iaua 3aIUIINUTHCS MTPABO HA PO3TJIS]L CIIPABU 32 MTPABUJIAMHU 3araIbHOTO
IIO30BHOTO NPOBA/KeHHS. Bu3HaueHHs BU/Yy MPOBA/KEHHS MA€ MPUHIIUIIOBE
3HAYeHHs (3arajibHe MPOBAJKEHHS YU CIIpoIieHe MpoBajpkenus ). [Tonanus HeoO-
I'PYHTOBAHOI 3asBU [P0 PO3IJISAJ CIIPABU 32 MPAaBUJIAMM 3arajbHOTO TI030BHOTO
MPOBA/IP)KEHHS MOKe BU3HAYATUCS K 3JIOBXKUBAHHS MPOIECYaThbHUMU TTPABAMU.

Ha erami niiroroBuoro npoBa/ixKeHHs 3JI0BKUBAaHHS ITPOIleCyaJbHUMHU TTpaBaMu
IOB’g13aHe 13 KOJIOM TIPOIeCyaJbHUX Jliif, K BUMHSIOTHCS HAa 3a3HAYEHOMY eTalli.
Ha Bkasanomy erarti 3/10B)KUBAaHHS MTPOTIECYATbHUMU TIPABAMU MOKE€ MAaTU METYy
3aTATYBaHHS MPOBEIEHHS MiIIOTOBYOrO 3acifianHs. Tak, CTPOKM NPOBEIEeHHS
IT/ITOTOBYOTO 3aCi/JaHHA CTAHOBJIATH IIPOTSATOM IIICTAECATH JIHIB 3 IHS BIIIKPUTTS
MIPOBAJKEHHS Y CIIpaBi. 3aKOHO/ABEIlh Tepe0adae i MPOJIOHTAIIII0 CTPOKY MPO-
BeJIeHH ITATOTOBYOTO 3acilaHHS Ha TPUAIATD /IHIB 32 KJIOMOTAaHHSAM OMIHIE] 13
cTopir abo 3 iwimiatusu cyay (4. 4 cr. 173 KAC VYkpainu). 3okpema, mijgcra-
BOIO TIPOJIOBKEHHSI TAKOTO CTPOKY MOKe OyTH HasiBHICTH (DaKTy 3JI0BKHBAHHSI
npoitecyarbHuMu npaBamu. Otke, HA3K sk Bignosizau y crpasi moxe: 1) He
HA/IaBaTH Bi/[3UB Y BCTAHOBJIEHUI cTPOK (y pa3i HeHaJlaHHS BiIIOBiZIa4eM BiJI3UBY
y BCTaHOBJIEHUH Cy/IOM CTPOK 0e3 MOBaKHUX IMPUYUH Cy/l MAE TIPABO BUPIITUTH
crip 3a HasiBHUMU Matepiasamu cripaBu — cT. 175 KAC Ykpaiun); 2) 3/10BKuBaTH
[IPaBOM Ha MPUMHUPEHHS, CIIPSIMOBAaHE Ha IIKOAY TIpaBaM TPeTiX ocid, yMucHe
HEIOBIIOMJIEHHST TIPO 0cCi0, sIKi MaloTh OyTH 3arydeHi 10 yJacti y crpasi (1. 2 4. 1
ct. 180, . 5 u. 2 c1. 45 KAC VYkpainn); 3) yMUCHO He TOBIZOMJISTH 00CTaBUHN
cupasu (1. 6 u. 2 cr. 171 KAC VYkpainn); 4) nmozaBaru 3aBizjoMo GesmijgcTaBHi
KJIOTIOTAHHS Ta 3asiBM ab0 MOJIaBaTh KJIOMOTAHHST Ta 3asiBY TTCJsI 3aKiHUEHHS
ctpoky (u. 4 cr. 180 KAC VYkpainn); 5) He mogaBati 10Ka3H, IKi BUTPEOOBYIOThCS
(1. 7 4. 2 cr. 45 KAC VYkpainn).

[TpaBo Ha BUTpeOyBaHHS J0Ka3iB yd4aCHUKAMHU PO3IJISIAY aAMiHICTPaTUBHOI
cupasu 3akpimmioerbesa y 4. 1 cr. 80 KAC Ykpainu. Ilpu 1ibomy maioTh 6yTH
HasgBHI /BI MMijicTaBy: 1) yYacCHUK PO3IVISY CIIPAaBU He MO3Ke CaMOCTiTHO 1ojaTh
JIOKa3u; 2) HASIBHICTD KJIOMOTAHHS PO BUTPeOYBAHHS OKA3iB; 3) KIOTMOTAHHS
MO/IAETBCA Y BU3HAUEHI 3aKOHOM CTPOKU. [IpaBOBUM HACi/IKOM HEOTPUMAHHS
CTPOKIB IMO/IaHHsI KJIOIOTaHHs PO BUTPeOYyBaHHs JOKA3iB € 3ajullieHHst 6e3
3a/10BOJIEHHS TaKOTO KJomoTaHHs. Ha mpakTuili € BUMAJKU BU3HAHHS TaKUX
Nl 3JI0BKMBAHHSM TIPOIECYaJbHUMU TPaBaMM, OCKIJIbKU TTPU3BOJUTD /10 3aTs-
IyBaHHS IIPOLleCy PO3IVISY aJMiHICTPATUBHOI CIIpaBU. Y CIIPaBi PO BU3HAHHS
MPOTUIIPABHUM Ta cKacyBaHHs pimeHHss HASK npo pesynbratu 3xailicHeHHs
IOBHOI IepeBipKu JeKaapalnii ocodu, yIIOBHOBa)KE€HOI HAa BUKOHAHHS (DYHKILIN
nepskaBy abo MICIIEBOTO caMOBpsiyBaHHs, cyi Moxe 30008 si3atn HA3K nazaTu
JI0 CyZly HaJeKHUM YMHOM 3aBipeHl KOIIil MPOTOKOJIIB, AOAATKIB 0 HUX 100
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oci6, BiIHOCHO sIKUX GyJI0 MpoBeIeHo nepeBipKy. Toxk, HeHaaaHHs BUTPeGOBYBa-
HUX IIPOTOKOJIIB MOKHA BU3HATH, K 3JI0BXKMBAHHS IIPOIECYAJbHUMU TIPABaMU,
Jyepes Te, M0 HEMOJKJIMBO BCTAHOBUTH BCi OOCTABUHMU CIIPaBU. Y TaKOMY BUIIAKY
CyZl B yXBaJii po BUTPeOYBAHHsI TOKA3iB MOBUHEH 3a3HAYNTH, M0 HEBUKOHAHHST
HpoIeCyaTbHIX 000B'SI3KIB, 37I0BKUBAHHST TPABAMU Ta CTBOPEHHSI TPOTUIIPABHUX
HepelKo/l y 3/[iiCHeHH] CyZIOUNHCTBA € TM1/ICTaBOIO /10 3aCTOCYBAHHS CY/IOM 3aXO0-
IB mporecyaabHOro npumycy, BusHaueHux ct. 145 KAC Ykpainm — y Burasmi
mrpady 3a HesIBKY B Cy/IOBe 3aCi/laHHs OBAKHOTO TIPe/ICTaBHUKA Bi/IIOBiaya.

3JI0BKUBAHHS IPOIleCyaTbHUMU TIPaBaMU MOKJIUBE 11/l YaC MPUMUPEHHS MiX
crtopoHamu 3rifiHo i3 yactuHamu 4—-6 ct. 190 KAC VYkpainu. Onnak rosoBHOIO
YMOBOIO € Te, II[0 YMOBU TIPUMUPEHHST He TIOBUHHI CYTIEPEYNTH 3aKOHY a00 TOpy-
IIyBaTH IpaBa, CBOOOIM, IHTepecH To3uBava. SIKIo cyoM Oy/e BCTaHOBJIEHO, 1110
He3aKoHHi Aii, pimenns, Ge3misbhicts HA3K sk Bifmnosigaua y crpasi mopyimy-
I0Th TIPaBa, CBOOON Ta iHTEpeCH MPUBATHUX OCI0, CY/I BIZIMOBJISIE Y 3aTBEP/IKEHHI
YMOB IIPUMUPEHHS, TIPO 1[0 TTOCTAHOBJISETLCS yXBaJla.

Posrsisin cipaBu 1o cyTi, K HEHTPAJIbHUIN eTall PO3TJIsAy aJMiHICTPAaTUBHOI
CITPaBU, XapaKTEPU3YETHCS TUM, 110 Ha HBOMY Peasi3yloThCs 3arajbHi 7151 BChOTO
a/IMIHICTPATUBHOTO CYZIOUMHCTBA 3aBMaHHs Ta 1iji. Cy/qoBUN PO3TIL] € TUM
eTarioM PO3TJIsiLy CIIPaBy, Ha SIKOMY HailOisIbIIl TIOBHO AIiCTAlOTh BUSAB YCi TIPUH-
MM aIMIHICTPATUBHOIO cyZounHCcTBa. Ha eTami posrasaay ajaMiHiCcTpaTUBHOL
CIIPABU 110 CYTI MOKYTh BUHUKATU TIPOIECYAJIbHI TIEPENTKO/IN, SIKI MOKYTbh MaTH
Taky (hopMy TPOsIBY, SIK 3JO0BKUBAHHS ITpollecyalbHUMM npaBamu. /o Takmx
IpoIleCyaIbHUX TIEPENIKO/l MOKE HaJlesKaTh HesiIBKa B Cy/IOBe 3aciaHHst Oyib-
SJKOTO yYaCHHWKa CITPaBH, 32 YMOBH, 1110 HOTO HAJIEKHUM YUHOM IOBIZIOMJIEHO
mpo zaty, yac i micie poro 3aciganus (4. 1 ct. 205 KAC Ykpainn). Cyx moxe
BusHatu ssBKy HA3K 000B’513K0BOIO B Cy/I0Be 3acifianis, TOMy 3a HasIBHOCTI
MOBAKHUX TTPUUMH MO3Ke BiZIKJIAcTU po3rJsiy ciipaBu. OfHAK y pasi BiICyTHOCTI
MOBAKHUX MPUYMH 1 HESIBKM B Cy/J0Be 3aciflaHHs Taki il OyayTh BU3HABATHUCS
3JIOBKMBAHHSM TIPOIleCyaabHIMK TIpaBaMu. KpiM Toro, 3 00CTPYKIIIOHICTCHKOIO
METOI0 MOKYTh OYTH BUKOPUCTaHI HEOOTPYHTOBAHI KJIOTIOTaHHS TIPO 3YTHHEHHSI
MPOBA/KEHHSI Y cIpaBi abo OTrOJIONIEHHS TIEPEPBU Y CYZ0BOMY 3acifaHHi abo
3JIOBJKMBAHHSI TIPABOM Ha BHCTYII I/l 4ac CyI0BUX /eOaTiB IIJISIXOM BHUCTYITY i3
IIPOMOBOIO, SIKa He TI0B’d3aHa i3 CYTTIO CIIPaBM UM INPUHUIKYE YeCTb 1 Ti/IHICTD
ocobu [17, c. 688].

3aKoHO/aBIIeM 30cepe/KeHO YBary Ha IificTaBaxX Ta HACTIAKAaX HESIBKHU B CY/I0BE
3aciflaHHsl, 3aCTOCYBaHHS SIKHX, Y CBOIO 4epry, Oyje 3ajesKkaT BiJl ydyacHUKa
PO3IJISAlY CIIpaBU, SIKUHM He 3’sIBUBCSI B Cy/lOoBe 3acifianHsa. HacmiikamMu HesaBKU
y cyzoBe 3acifianng €: 1) BiaKJIaJeHHsT PO3TJISAY CIpaBu; 2) PO3TJIS CIIPpaBU
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3a BIJICYTHOCTI y4acHUKa CIpaBw; 3) 3aJUIIEHHST MO30BHOI 3as1BU 6e3 PO3TIISLY.
30KpeMa, CJIiji HaroJIOCUTH, 0 Y TePioJ /il pesKuMy BOEHHOTO CTaHy Haldac-
Tillle HACJI/IKOM HesIBKM yYaCHUKA CIIPABU Y CYJOBe 3aCi/laHHS € BiJIKJIaJleHHs
PO3IJISILY CIIPaBH, 110 ITPU3BOIUTD /10 BUXO/Y 32 Me3Ki CTPOKIB PO3IVISILY CIIPaBH.
HesBka npencrasauka HA3K y cynoBe 3acifianns € y Tomy pasi 37I0B)KUBAaHHAM
POIeCyaJbHUME TTPaBaMM, sIKINO: 1) BifICYyTHST MOBaskHA MPUYMHA HETTPUOYTTSI
B Cy/IOBe 3acijaHHs; 2) HasiBHA He0OPOCOBICHA MeTa — 3aTATYBaHHSI CTPOKIB
PO3IJISI/Ly CIIPaBHU.

3ayBasKnMO, 10 CTOPOHH He 1M030aBJISTIOTHCST MOKIMBOCTI OpaTH y4acTh y Cy/10-
BOMY 3aciflanti B peskumi BigeokoHdepeHii ik crocoby ydacTi y cyZoBOMY
3acijanHi o3a Mexkamu 3ayu cyaoBoro 3aciganus (cr. 195 KAC Ykpaian). /s
BUKOPHCTAHHS 3a3HAYEHOr0 CHOCO0y y4acTi B CYZOBOMY 3acCiflaHHi yYaCHUKY
POBIIISILY aMiHICTPATUBHOI CIIPaBU HEOOXIZHO MOMATH 3asIBy He Ti3Hille HiXkK 3a
I'SATh JHIB /10 CyZI0BOTO 3acifianHsd. OHaK MOKYTb BUHUKATU PUSUKU TEXHIYHOI
HEMOKJIMBOCTI y4acTi y BileokoH(epeHIlil mo3a MekaM# ITPUMINIEHHST CYLY,
nepepuBaHHS 3B’SI3KY i 3a 11e Hece BiIMOBIIaTbHICTh YYACHUK CIIPAaBH, SKUH T0/IaB
BiANOBIAHY 3a4aBy. [IpUIHATTA pillleHHs PO NPOBEIEHHS CYI0BOrO 3aciiaHH:
B pesKuMi BizeokoHbepeHIlii € mpaBoMm, a He 000B’si3koM cyay. CymoBe 3acimanHs
B peskuMi BimeokoH(bepeHIlii Moxke OyTH peasi3oBaHO 3a HAsIBHOCTI MaiiaHd-
KiB BizleokoHdepeHss 13Ky BiANOBIAHO 10 iHdOpMaIil crucTeMu GPOHIOBAHHS,
a TaKOXX BiJIBHOI JIaTW Ta 4yacy W 3alHATOCTI 3aJiB BiZleOKOH(bEPEHII3B I3KY.
[TofaHHsT CTOPOHOIO MOBTOPHOTO KJIOTIOTAHHST a00 MIC/IST BCTAHOBIEHOTO 3aKOHOM
CTPOKY IIPO y4acTh y CY/IIOBOMY 3aci/laHHI B pexKuMi BijleOKOH(bepeHIlil € 3/10B-
JKUBAHHSIM TIPOIleCyaTbHUMU TTPABaAMU.

Y cynoBOMY 3acifiaHHi 4acTo TOAA0ThCst GesImiacTaBHi KaonmoTanHs. Tak, y cripasi
PO BU3HAHHA NMPOTUINIPpaBHUM Ta ckacyBaHHg pimennsa HA3K Bix 13.09.2019 p.
Ne 2984 «ITpo pesyJisraTit 3/iiCHEHHST TIOBHOI TIEPEBIPKU JIeKJIapaltii 0coOu, YIoB-
HOBa)KEHOI Ha BUKOHAHHS (DYHKILH gepskaBy ab0 MIiCIIEBOTO CaMOBPSILYBaHHSI»,
6ys0 ogano npeacraBarnkoM HA3K KJIOTOTaHHS PO 3aKPUTTS TPOBA/KEHHS
y CIIpaBi, fIKe MOTHUBOBaHe TUM, 110 y pimenHi Koncturymniitnoro Cyny Ykpainu
Bix 27.10. 2020 p. Ne 13-p/2020 y crpasi Ne1-24,/2020 (393,/20) iinocs npo Te,
mo HA3K Ha MOMEHT pO3IJIsily CIIpaBU He HaJiJeHO MyO/iuHO-BIaIHUMK YITPaB-
JIHCHKUMHU (DYHKITISIMHM TIOO 3/[iHCHEHHS KOHTPOJIO Ta MEePEBIPKU JleKJIapaltiii
cy0’eKTiB seKIapyBaHHs, OTXKe, BOHO HE MOKe OyTH HaJeKHUM BiAMOBigauem
y BKa3aHill a/IMiHICTPaTUBHIN CIIpaBi, a TOMY TMPOBA/KEHHS Y CIIPaBi IMiJIATa€E
3aKpuTTIO [25]. Y 3a/0BOJIEHHI 3a3HAYEHOTO KJIOTOTAHHS OYJIO BiZIMOBJIEHO.
MoskHa [T BUCHOBKY, 10 O€3MiACTaBHI KJIOIOTAHHS € 3JI0BKUBAHHSIM IIPO-
IecyaibHUMU TIpaBaMu. AHAJIOTIUHe 3JI0BKUBAHHS MOXKHA ITPOCTEKUTH B aJIMi-
HicTpatuBHil cripasi 3a Ne 640/24704,/19 [26].
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Hactynmuum npukaazom moske ctatu noganisga HA3K sk BianosizaueM y cripasi
KJIOMOTAHHS TIPO 3aKPUTTS MPOBAKEHHST Y CIIPaBi PO BU3HAHHS TTPOTUIIPAB-
HUMU Ta CKacyBaHH: pillleHb Bianosigada «IIpo pesysbraTi 3ailicHeHHs TOBHOI
mepeBipKy JeKTapaitii ocoou, ymoBHOBaKEHOI Ha BUKOHAHHS (DYHKITIN IeprKaBy
abo miciieBoro camoBpsiyBantst, 3a 2015, 2016, 2017 poxu», 3 mijcTaBy, BU3Ha-
gyenoi 1. 1 4. 1 c1. 238 KAC Ykpainu, SKIIo cripaBy He HAJIEKUTh PO3TJISIATH 32
npaBuJIaM# aJIMiHiCTpaTUBHOTO cynounHcTBa [27]. Cyn AiloB BUCHOBKY, 11O
1eit crip € myOIiYHO-TIPaBOBUM CIIOPOM 1 Ma€ PO3TJISIAATHCS B MOPSIAKY aJMiHi-
CTPATUBHOTO cyzounHCcTBa. Kiomoranus Bixnosizaua 0ya0 HeOOTPYHTOBAHUM Ta
MO’Ke BBKATHCS 3JIOBKUBAHHSIM TIPOIIECYaTbHUMU TIPABaMU.

Bucnosku

Ha mizictaBi mpoBe/ieHOro AO0CHIIKEHHST MOKHA JIATH BUCHOBKY, 110 IIPOIECY-
QJIbHI MEePeNIKon € PIBHUMHU 32 IOPUANYHOIO ITPUPOJIOI0, 3aJIeKaTh BiJl CTalill Ta
eTariB PO3TJISALY QIMIHICTPATUBHOI CIIPAaBU, a TAKOXK MAlOTh Pi3Hi MpollecyasibHi
Hacuriaku. Tak, y crpaBax Moo OCKapsKeHHs pilenb, Aiii, 6esmisibHocTi HA3K
IIPOIECYATHHOIO TEPENIKOA0I0 MOKe OYTH 3JI0OBXKUBAHHS ITPOIECYaTbHUMI
npaBamu. JlocmiKeHHsd MTyaJbHOTO aCIeKTy 3JIOBKUBAHHS TTPOIECYaJTbHUMU
IpaBaMM Ma€ BaKJIMBe TEOPETUYHE Ta MPaKTUYHE 3HAUYEeHHS, TOMY IO BILJIU-
BaTUMe Ha 3aCTOCYBaHHs IpollecyanbHUX HachaiikiB. [lo-nepiie, 3/10B:KMBaHHSA
pollecyalbHUMHU TTPaBaMU, sIKi MalOTh MaTepiaJbHO-TIPABOBUI acIeKT, MOKYTb
BUHUKATH T/l YaC 3BEPHEHHS /10 3/IMIHICTPATUBHOIO CY/Y, SKe, Y CBOIO Yepry,
BKJIIOYAE 3aKOHOJIABY1 TrapaHTil ITpaBa Ha 3BEPHEHHS JI0 a/IMiHICTPATUBHOTO CYY,
CTPOKHU Ta OCOOJMBOCTI TIOIaHHST TIO30BHOI 3asiBU 10 aJIMiHICTPATUBHOTO CY/LY.
[To-npyre, 1posiB mpoiiecyaabHO-TIPABOBOTO ACIEKTY OB’ I3aHUH 13 37I0BKUBAH-
HSM TIPOTIECYaJbHUMU TTPaBaMy Ha PI3HUX MPOIleCyaJbHUX eTanax MPOBAKEHHS
B QIMiHICTPATUBHUX CIIPaBaX, 30KpeMa BIIKPUTTSA TPOBAKEHHS y CIIPaBi; Tiji-
TOTOBYOTO MPOBAXKEHHS; PO3TJIALY CIPaBU 1O CYTi; MPUIHATTS Ta yXBaJeHHS
pillleHHS CY/LY.

Pexomenpanii

CdopmysiboBaHi B HAyKOBil CTAaTTi BUCHOBKHU ITO/I0 TTPOIIECYAJIBHUX TTEPENTKO/T
y cIipaBax 3 OCKap:KeHHsT pillieHs, miii, besaisibHocti HA3K MOXKyTh BUKOPHCTO-
BYBATHCSI B MOAAJBIINX HAYKOBUX PO3POOKAX, & TAKOXK y MPAKTUYHIH [MiSITbHOCTI.
BincytHicTh yHiBepcaJbHOTO MiJXOMY /10 BU3HAUEHHS KPUTEPIiB 3JI0BKUBAHHS
nporecyajJbHUMH TIPaBaMU TOPOJKYE MPOIeCyaJbHY HECIIPaBEeJNBICTh Ta
mpostBU HeoOpocoBicHOI moBemiHKU. [ToTpiOHO BUPOOUTH OMHAKOBHIT «CTaH-
JapT-TeCT», AKWii OM craB (DiABTPALiiHIM MeXaHi3MOM /s BUSABJIEHHS OY/Ib-
SIKUX TIPOSIBIB 3JI0BXKUBAHHS TPOIleCyaJbHUMU ITPaBaMU.
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MixkHapogHa mizpauiliHa npaBoCy6’€KTHICTb AIOGUHU:
NepPCOHOAORIYHULI BUMIP
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HauioHaneHul rtopuduyHul yHisepcumem imeHi Apocnasa Mydpozo,
Xapkis, YkpaiHa
*e-mail: o.v.tarasov@nlu.edu.ua

Anoranisa

Cmammio npucesueno 00CaioHCeHHI0 NPasosoi npupoou ma smicmy Mi*cHapooHoi mizpa-
Uitinoi npasocyd’exmmuocmi OO 13 3ACTNOCYSAHHAM HOBIMHLOI MEMOO002Il MIdCHA-
POOHO-NPABOBOT Nepcononozii. Axmyanviicmv NPoOICMAMUKU  OOCIIONCCHM NOLALAE
6 HeoOXIOHOCTE 3ACMOCY AL NePCOHOL0ZIUNOT MemO0002il 00 BUUEHNS NePCOHAMUBHOL
CKA0080T MIICHAPOOHO-NPABOBoi cucmemil, 0COOIUBO 6 YMOBAX POCIICHKOL azpecii, w0
cmeopioe nebesnexy Oas Jcumms ykpaincokux Oixcenyie. Memoio cmammi € eusnavenis
npasoeoi npupoou ma smicmy MiNCHapooHoi mizpauitinoi npasocyt exmmocmi 00Ul i3
3aCMOCYBAHHAM HOBIMHLOT MEMOOOL02iT MINCHAPOOHO-NPAsosoi nepcononozii. Memodono-
2iuiy 0CHOBY Q0CHIONCEHISA CIAHOBLATD MINCOUCUUNITHAPHUTL T KOMNACKCHUL NI0X00U, SKi
oanu 3mozy CHOPMYIIOBAMU KOHUENMYALbHE 3ACadi MidCHAPOOHOT Mizpauilinoi npaso-
cy6’exmmuocmi MOOUHU 3 YPAXYBAHHAM CYUACHOT QOKMPUNHYU MA NPAKMUKY MINCHAPOOHOZ0
npasa. Y pobomi GUKOPUCTAHO HU3KY 3A2ATbHOMEOPEMUUHUX | CNEeUiaTbHO-HAYKOBUX
Memooie: 00 eKxmuenHocmi; OlaieKMuuHUll; iCMOPUKO-NPasosuil; QHoPMAIbLHO-I02IUHILL
CREeYIanbHO-OPUOUUHUTL; CUCTNEMHO-CIMPYKMYPHULL, NOPIGHAILHO-NPABOBULL; COUION02iU-
HUTL; NePCOHOUCHMPUCTCOHRUL Memod OY0 PO3POOIEHO ABMOPOM CReuiaivio Ols JOCi-
Oacennss npobnem cyb’ekma npasa 63azani i cyd'ekma MiNCHAPOOH0zZ0 NPABa 30Kpemd.
Bcmanoeneno, wo nexopexmuuil opiyitinuil nepexaad 1948 poxy mpaduyiinoi opuduunoi
Kamezopii <npasosa ocooucmicmvs (legal personality) sx <npasocy6’exmuicmvs (legal
subjectivity) y cmammi 6 3azanvnoi dexaapayii npas BoOOUHU NPU3EIE 3 MEMOOOL0ZIUHOT
mouku 30py 00 He2AMUBHUX HACTIOKIG Y GIMUUSHANUX OOCTIONCEHHAX NEPCOHATIUBHOL NPa-
60601 peanviocmi. Hazonoweno, wo npedmemom susuenis naykosyie wacmiue cmasaiu
npasosuti cmamyc, npasa i 0606’a3ku cyb’ekma npasa, a He cama nPasgosa OCOOUCMICb.
Jlocrioxcenns okpemux sKiCHUX XaApaxmepucmux npasogoi ocobucmocmi (Hanpuxiao,
nepcono30amuocmi nid WUPoKoo HA36010 <NPAGO30AMHICMb> ad0 HezamueHol dic3dam-
HOCMI Y BY3bKUX PAMKAX Juue OeNiKMo30amuocmi) Maio (pazmenmapuil, Hecucmem-
HUIl, Kamezo0piaivbHo po3mumuil xapaxmep. Jluwe 3 popmysannam npasosoi nepcononozii
K HAYKOB020 HANPSIMY BIOKPUNUCS NEPCNEKMUBU 3ACMOCYBAHHS A0eK8AMHOI nepco-
HOUEHMPUCTMCHLKOT MemOo00L02i] BUBUEHHS NePCOHAMUEHOT CKAad060i OYob-aK0i npaso-
60i cucmemu. Ilepcononozivnuii ananis mpaouuitnoi xamezopii <«npagosdammicmos> 0as
3MO2Yy euseumu maxi mpu eumipu: 1) nopmamuenuii — 30amuicmy COULAILIHOZ0 AKMOPA
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Oymu HOCIEM NPasosozo cmamycy, 60100imu npasamu ma wecmu 0008’a3ku (npagosa
HOpMO30amHicmsy); 2) NePCoOHAMUSHUL — 30AMHICMb COUIAILH020 akmopa Oymu cyo ex-
MoM npaea, NPasosoi0 0COOUCMICMIO, HOCIEM NePCOHAMUBHOT NPasosoi Gopmu Qisuunoi,
1opuduunoi abo cysepennoi ocobu (npasosa nepcono30ammicmny); 3) KOMyHIKAMUGHUT —
30amuicmo couianvioz0 axmopa Oymu YuacHuKom npasosoi KOMyHiKayii, CmopoHoio npa-
808I0HOCUH (NPABOBA KOMYHIKAMO30amHicmy ). 3a3HAUeHO, Wo No0aLblle NePCOHONI0ZIUHE
docniocenmss MNCHapoOH020 MizDauitinozo NPasa GUACULO Y JOOUHU HASAGHICMb 6CIX
03HAK MINCHAPOOHO-NPABOBOL 0COOUCMOCI, KA MaE 6i0N0GIOHY 2a1y3e6y Nepcono3dam-
Hicmo 1 diedamuicmv HA YHIBEPCATLHOMY, PEZIOHAIVHOMY MA NAPMUKYIAPHOMY PIGHAX.
Boonouac snauna uwacmuna exoioziunux (KHMAMUYHUX), MEeXHOZEHHUX 1 NOLIMUUHUX
Migpanmis 3aIuuaemsves No3a Yeazoio MNCHAPOOHO-NPABOBO20 PEzYMOBANNS HA YHieep-
CanvHomMy pieni, 0e KOHBEHUIUNO 3aKpinaeno docums ysvke nousmms <Oiiceneuvbs. Ha
pezionanviomy i, 0coOUE0, OBOCMOPOHIHLOMY PIGHI ICHYE HeOe3NeKa NOPYuLeHHs 3a2alb-
HOBUSHAHUX NPAB 1 OCHOBONOLONCHUX CB0000 GUMYULEHUX MiZDANMIE Nid uac npucKope-
1ol npouedypu peadmicii, wo nompedye NPUCKINAUBOL Yeazu HAYKOBUiE 00 Ub020 JOCUMD
106020 THCMUMYMY MINCHAPOOH020 MiZpauitinozo npasa.

Kio4oBi cioBa: 1paBocy( €KTHICTD; IIpaBoBa OCOOMCTICTH; IIPABO3AATHICTD; Ai€3aaT-
HiCTh; OisKeHelb; peaaMicis.

Legal Personality in International Migration:
the Personological Aspect

Oleh V. Tarasov*
Yaroslav Mudryi National Law University,
Kharkiv, Ukraine
*e-mail: o.v.tarasov@nlu.edu.ua

Abstract

The article examines the legal nature and content of legal subjectivity of international
migrants using the cutting-edge methodology of international legal personology. The
relevance of the research topic is the need to apply the personology methodology to the
study of the personal component of the international legal system, especially in the context
of Russian aggression which poses a threat to the lives of Ukrainian refugees. The purpose
of the article is to determine the legal nature and content of international migration legal
personality of a person using the latest methodology of international legal personology.
The methodological basis of the study is an interdisciplinary and comprehensive approach
which made it possible to formulate the conceptual framework of international migration
legal personality of a person with due regard for the modern doctrine and practice of
international law. The work uses a number of general theoretical and special scientific
methods: objectivity; dialectical; historical and legal; formal and logical; special legal;
systemic and structural; comparative legal; sociological; the person-centered method
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was developed by the author specifically for the study of the problems of the subject of
law in general and the subject of international law in particular. It posits that the 1948
mistranslation of the traditional legal concept of "legal personality” (person before the
law) as "legal subjectivity” in Article 6 of the Universal Declaration of Human Rights
has had negative methodological consequences for domestic studies of personative legal
reality. In their research, the scholars typically focused on the legal status, rights and duties
of the legal subject rather than legal personality per se. The study of specific qualitative
traits of legal personality (such as personative capacity, under the umbrella term of “legal
capacity”, or negative capacity, in the narrow framework of criminal capacity) has been
[fragmentary, sporadic, and categorically vague. Only when legal personology cohered as an
academic approach did it became possible to use an adequate person-centric methodology
to study the personative element of any legal system. A personological analysis of the
traditional concept of "legal capacity " identified three aspects: 1) normative: the capacity
of a social actor to bear a legal status, possess rights and duties (normative capacity before
the law); 2) personative: the capacity of a social actor to be a subject of law, a legal
personality, a bearer of a personative legal form of a physical, legal or sovereign person
(personative capacity before the law); 3) communicative: the capacity of a social actor to
take part in legal communications, to be a party of legal relations (communicative capacity
before the law). Further personological study of international migration law found that
a person bears all the features of an international legal personality that possesses the
corresponding sectoral personative capacity and active capacity at the universal, regional,
and particular level. Meanwhile, a significant number of environmental (climate),
anthropogenic and political migrants remain outside the purview of international legal
regulation at the universal level, where they are conventionally referred to by the rather
restrictive term "refugee”. At the regional and especially at the bilateral level, there is a
risk that the generally recognised rights and fundamental freedoms of forced migrants
during accelerated readmission, which underscores the necessity of academic scrutiny of
this relatively new institution of international migration law.

Keywords: legal subjectivity; legal personality; legal capacity; legal active capacity;
refugee, readmission.

Beryn

Cy0’eKkTHUI CKJIa MisKHAPOIHOTO TIpaBa 3aB:xK /11 OyB ¥ IEHTPi yBaru MikKHapO/I-
HO-TIPABOBOI MPAKTUKMU MMoUYnHaioun 3 yaciB CtapomaBuboro cBity [1, c. 133—137]
Ta BATUIIAETHCST (DYHIAMEHTATHHOIO TPOOIEMOIO HAYKOBUX JIOCTI/IZKEHD, SIK MiHi-
myM, 3 yaciB I. B. Jleiibnina |2, c. 29-84]. fkio y KiacuuHOMY MizKHAPOIHOMY
npaBi XIX — mouarky XX cT. mpeBajifoBajia eTaTUCTChKAa KOHIIEMIisl lep:KaBu
SIK €IMHO MOJKJMBOTO Cy0’'€KTa MiKHApOIHOTO TIpaBa, IO IPYHTyBaJacs Ha
JKOPCTKOMY MO3UTHBI3Mi, TO MiCJIsT ABOX CBITOBUX BillH TOCTYIIOBO BiI0YBAETHCSI
JMOKTPUHATbHE BU3HAHHS MIHUPOKOTO KOJa Cy0'€KTIB MiKHapOIHOTO MpaBa i3
BUKOPUCTAHHSIM PiI3HOMAHITHUX METOJIOJIOTIYHUX HiaAXodiB [3; 4; 5]. Pesysbra-
TOM TIPOIECIB JIEKOJIOHI3AIlT CTATI0 BU3HAHHS MiKHAPOIHOI TPABOCYO €KTHOCTI
HApPO/iB, Ki BUOOPIOIOTH CBOIO HE3aJIesKHICTh Ta IpeCTaBjIeHi opraHisamisMu
HaIllOHAJIBHO-BU3BOJIbHUX PyXiB. [HCTUTYIIIOHATI3AIIA MIPKHAPOAHUX MIXKYPAI0-
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BUX OpraHisailiii nmpusesa 10 (hopMyBaHHS HOBOI Tajy3i — IpaBa MiXKHAPOJAHUX
opranizariiii. /leMokpaTH3ailiss MisKHapOJIHOTO IpaBa Jajia 3MOry cyOHaI[iOHAIb-
HUM TepUTOpiasbHuM ofuHuiaM (cyb’'exram (eaepaliiil, aBTOHOMIsSIM, agMiHicTpa-
TUBHO-TEPUTOPIAIBHUM OJIMHUIISIM ) TIPOSIBUTH CBOIO HEOPUTIHATBHY MiXKHAPOIHY
mpaBocy6’€KTHICTh, @ TAKOK BU3HATH Ba)KJIIMBY POJIb Y MiKHAPOAHOMY TIpaBi
HaPI3HOMAHITHIINX IHCTUTYTIB CBITOBOTO I'POMAJIIHCHKOTO CITIBTOBApUCTBA
y hopMi MizKHAPOAHUX HEYPSJAOBUX opraHizariii. [ymanizaiiis MizkHapoaHO-TIpa-
BOBOI CHCTEMU TOCTaBWJIa MTUTAHHS PO BU3HAHHS JIOAUHU Cy0O’'€KTOM MiXKHa-
POJTHOTO TIPaBa, M0 B KiHIIEBOMY MiJICYMKY CIIPUIO (GOPMYBAHHIO MiKHAPOIHOTO
IpaBa IpaB JIIOJMHU Ta Mi>KHAPOAHOIO KPUMIHAJIBHOTO 1IpaBa Ik OKPEMUX TaJIy-
3eil MizkHapoaHOro mpasa. IIporecu riobaisaiii Ta, 0JHOYACHO, JOKaJi3allil
Mi’KHAPOJIHOTO CITIBTOBApPUCTBA TPU3BEJHN /10 CUCTEMHUX 3MiH Y HOPMaTUBHIH,
[IePCOHATUBHIN Ta KOMYHIKATUBHIN CTPYKTYPl MiKHAPOJAHO-IIPABOBOI CUCTEMU,
IO /Ia€ MiICTaBA TOBOPUTH TPO (hparMeHTaIliio MikHapogHoTro TpaBa. KiHelb
XX — mogarok XXI cT. XxapaKTepu3y€eThCst PO3IMIUPEHHSAM [[Kepesi, CyO'eKTIB Ta
Mi’KHapOIHMX MPABOBIIHOCKH 32 y4acTio (DI3MYHUX Ta FOPUANYHUX ocib [6; 7].
OnHak eBOJIOMINHUI TTPOTIEC PO3BUTKY MiKHAPO/IHO-TIPABOBOI CUCTEMU 3a3HAE
ChOTOJTHI HETATUBHOTO BIJIUBY POCIHICHKOI arpecii npotu Ykpainu [8].

3oKpeMa, BUMHEHHS MIKHAPOJHUX 3JIOYMHIB OJHUM 13 TOCTIMHUX 4JieHiB Paau
besneku OOH, 110 € simepHoIo 1epKaBoio, CTAaBUTh ITiji CYMHIB YCi JOCSITHEHHS
cy4acHol nmBimizarnii [9], 30kpeMa BU3HAHHS MiKHApPOIHOI MIpaBocy0’ €KTHOCTI
JIIOIMHU SIK Takoi. Y I[bOMY KOHTEKCTi 3HAUHO aKTyasidyBajacs mpobjeMaThKa
MIKHAPO/IHOTO MITPaIliiiHOTO 1paBa, 1110 MOB’s3aHe 3 MIJTbHOHAMU YKPAiHCHKUX
GiKEHI[iB, BUMYIIEHUX TOKUHYTH PiHI TOMIBKH Ta HIyKaTH OE3MeYHOr0 KUTTS
3a MeKaMU TMOCTIIHOTO MicIis TPoKUBaHHA. 3a iHdopMmariieio Ynpasminus Bep-
xoHoro Komicapa OOH y crpaBax 6iskeniiiB, cranom Ha 29.08.2023 p. odiriiino
sadikcoBano 6203300 ykpaincpkux Oixentis [10]. I[Ipobiaema mixkHAPOIHOT
MiTparfiitHoi mpaBocy0’€KTHOCTI JIIOAMHU TIOCTAE JIJIsT BITYUM3HSHOI HAYKM Ta MPaK-
THKH, Ha JKaJib, y HOBOMY KOHTEKCTi 306epesKeHHsI JKUTTSI TPOMA/ISTH Ta BYKUBAHHS
caMol TOJIITUYHOI Hallii.

Mera craTTi HoJIITac B TOMY, 06 BU3HAYMTH IPABOBY HPUPOLY Ta 3MICT MikK-
HAPOJIHOI MirpariitHoi mpaBocy6’€KTHOCTI JIFOAMHM i3 3aCTOCYBaHHSM HOBITHBOI
METO/I0JIOT11 Mi’KHAPOJAHO-TIPAaBOBOI MepCcoHOJOoTil. JloCATHEHHSA MeTH 0CJIi-
JUKEeHHS repebadae BUPINIEHHs KiIbKOX 3aBAaHb: 1) PO3TJISHYTH SKiCHI Xapak-
TEPUCTUKHU Mi’KHAPOIHOI 1TpaBoBoi ocobucTocTi (international legal personality)
Kpi3b MPU3MY TPUBUMIPHOTO Mi/IXOJy — HOPMATUBHOTO, MEPCOHATUBHOTO Ta
KOMYHIKaTUBHOTO; 2) KjacugiKyBaTH MMPaBOBi KOMIIETEHTHOCTI, 1[0 XapaKTe-
PU3YIOTh Ji€3[aTHICTh; 3) OOIPYHTYBATH HAsABHICTH MiKHAPOAHOI MirpalfiiHoi
mpaBocy0’eKTHOCTI y (hisuaHOl 0cobm.
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Orusan nirepatypu

MixkHapoaHa 1paBoCy0’€KTHICTh € TPAAMIIIITHUM MPEAMETOM JOCiKEHD st
BiTunsHAHol (M. B. bypomenceknii [11], B. I Bytkesuu [12—-13], O. B. 3agopox-
wiit [14], /1. I. Kyzneba [15], M. M. Muxiesuu [16], B. B. Muruk [17], T. C. Tlumb6-
piBcbkuii [18] ta in.) ta inozemuoi (Ch. F. Amerasinghe [19], J. A Barberis [20],
A.-K. Lindblom [21], J. E. Nijman [22], (A. Orakhelashvili [23], K. Parlett
[24], R. Portmann [25], I. Rossi [26], A. A. C. Trindade [27], R. Higgins [28],
B. Cheng [29] ta in.) mokTpunu mizkHapoanoro mpasa. Cy0’€KTH MisKHAPOIHOTO
MirpariifHoro mpaBa OyJiu y TIeHTPi yBark Takux HayKoBIlB, sk G. Goodwin-Gill,
J. McAdam, E. Dunlop [30], N. Coleman [31], J. Hathaway [32], M. B. Bypo-
mencekuii [33], O. A. Tonuapenko [34], O. I. Kotasp [35], C. M. Omiitnuk [36],
H. II. TTaBaiB-Camoin [37], O. P. Iloeaunoxk [38], 0. I. Pumapenko [39] ta in.
OpHak K 3araJbHOTEOPETUYHI, TaK 1 rajy3eBi HayKOBi PO3POOKU MiKHAPOIHOI
paBocy6 €KTHOCTI y CBOIl OCHOBI MalOTh HOPMOJIOITYHY METO0JIOrI0 (3 TsKIiH-
HSM JIO €TaTU3MY ), 1110 He BiJIIIOBi/Ia€ MepCOHATUBHIN MTPaBOBI PUPO/II TIpeMeTa
JOCTI/IKeHHs. Y 3B’3KYy 3 IIUM IIPOIOHYETHCS PO3IVISIHYTU MiKHAPOAHY Mirpa-
IiITHY TPaBOCY® €KTHICTD JIIOAMHN 3 TOYKHU 30Dy AOCATHEHD MisKHAPOIHO-TIPABO-
BOI TIEPCOHOJIOTI].

Marepiaim Ta MeToau

Marepianamu 17151 TOCTIKEHHS CIyTyBalIUd YHiBEpPCcaIbHi, PerioHaIbHI Ta ABOCTO-
POHHI MIZKHAPOJIHI JIOTOBOPH, PE30JIIOIIT MIXKHAPOIHUX MIXKYPSI/IOBUX OpraHi3allii,
MiICYMKOBI JOKYMEHTH Mi>KHapOJAHUX KOH(EPEeHIliil, TpaKTUKa Mi>KHaPOJIHUX
CYyZ0BO-apOiTpakKHUX OPTaHiB TOIIO.

MeTo010r YHy OCHOBY POOOTH CTAHOBJIATH MiZKANCIMITIIHAPHUI 1 KOMILIEKCHUI
HiZIX0AU, MO Jaau 3MOry cOPMYJIIOBATH KOHIENTYalIbHI 3acay Mi>KHAPOAHOI
Mirpariiinoi mpaBocy6 €KTHOCTI JIOAMHU 3 YpaXyBaHHSM CY4acHOI JOKTPUHU
Ta MPAKTUKU MiKHAPOAHOTO TpaBa. Y poOOTI BUKOPUCTAHO HU3KY 3arajbHO-
TEOPETUYHMX 1 CITeIiaJIbHO-HAYKOBUX METO/iB: 00’€KTUBHOCTI — JIJIsl BCTAHOB-
JIEHHS BipOTiJTHOCTi I TOBHOTH iH(opMaIlii, 10 Masia 3aCTOCYBaHHS y IpoIieci
JOCJTIDKEHHST; TIaTeKTHIHII — It TOCJIKEHHsT PO3BUTKY KOHIIEMIIiT cy0’eKTa
MIKHAPOJITHOTO TIpaBa Ta BCTAHOBJIEHHS HOTO 3B’I3KYy 3 1HIIMMU ITPABOBUMM, COTIi-
QJIBHUMMY 1 TIOJIITUYHUMY SBUIIIAMU; ICTOPUKO-TIPABOBUIN — JIJIST TOCJII/IPKEHHS €BO-
JIOTIHT IHCTUTYTY MisKHAPOIHOI MPaBOCY® EKTHOCTI Ta OCHOBHUX METOIOJIOTTIHIX
MiIXO/IB /10 BUBYEHHS TIPobIeMu ¢y’ eKTa MizKHapoaHoro mpasa Big CrapoaaBHix
yaciB 110 noyatky XXI ct.; popmManbHO-JIOTIYHUI — /1J11 BU3HAUEHHST [1€PCOHOJIO-
TYHOTO TIOHATTEBO-KATETOPIAJIBHOTO Py Ta MOAABIIOrO MOTO BUKOPUCTAHHS
y OLIBIIT CKITaHUX (hOpPMAX MUCJEHHS — CY/KEHHSIX Ta YMOBUBOJIAX, a TAKOXK JIJIsT
PO3KPUTTSI TIPABOBOI MPUPON CyO'€KTa MiXKHAPOHOTO MPaBa; CIelialbHO-FOPH-
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MUYHUN — JIJ151 TOCJIJKeHHS T10JI05KeHb MI>KHAPOHO-TIPABOBUX JIOKYMEHTIB 110/10
MiKHapOAHOI 1IpaBOCyO’€KTHOCTI MirpaHTa sk Ccyb’€KTa MiKHApOJHOIO IpaBa;
CHUCTEMHO-CTPYKTYPHUM — JIJIT BUSHAUYEHHSI CUCTEMU 3aTaJbHOI TTPaBOBOI 11€pPCO-
HOJIOT], 11 MICIA Yy CUCTeMI I0PUANYHUX HAYK, 3HAYEHH 3arajbHOI IIPAaBOBOI Kap-
TUHH CBITY JIJIs1 JOCJIKEHHST MisKHAPO/HOI TTPaBOCYO’€KTHOCTI, /ISl BUSIBJIEHHST
(benomeHiB epCOHATUBHOI TTPABOBOI PeAJIbHOCTI; MMOPiBHSAJIBHO-TIPABOBUIN — JIJIsT
3’sicyBaHHsI IIPaBOBOI IPUPOAM cy0’'ekTa ImpaBa B3araji Ta cy0d’e€KTa MiKHAPOIHOTO
mpasa, cyb’'€KTa MisKHApPOZHOTO MpaBa Ta Cy0’€KTa HaIliOHAJIBHOTO TpaBa, Cy0’eKTa
Mi’KHApOIHOTO TyO IiYHOTO TTpaBa Ta cyd’€éKTa MiKHapPOIHOTO TIPUBATHOTO PaBa,
BUOKpeMJIEHHS HOPMaTHUBHOI, TEPCOHATUBHOI Ta KOMYHIKaTUBHOI IIPaBOBOI peasib-
HOCTI, po3po0JIeHHs 3acajl HOPMOIEHTPUCTCHKOI, TIEPCOHOIIEHTPUCTCHKOL il KOMY-
HIKQTOTIEHTPUCTCHKOI METO/I0JIOT1, IOCII/PKEHHS COIIaTbHUX HOCIIB MIKHAPOIHOI
mpaBocy0 €KTHOCTI Ta TIEPCOHATHBHUX MPAaBOBUX (HopM (hi3UUHOI, I0PUANIHOI
i cyBepeHHOI 0cOOM; COIIOJOTIUHMIT — JJIsST JOCTIKEHHST MiKHApOIHO-ITPaBOBOI
NPAKTUKU (DYHKITIOHYBAHHST iHCTUTYTY MisKHAPOHOI TIPAaBOCYH €EKTHOCTI; IEPCOHO-
HEHTPUCTCHKUI MeTo] Y10 po3p0OIEHO aBTOPOM CIIEIHANbHO JJIsT JOCTiIKEHHST
npobiieM cyb’exTa mpasa B3araji i cyd’e€Kkra MisKHApPOAHOIO TpaBa 30KpeMa.

PesysbraTii Ta 0OrOBOPEHHS
IIpasosa npupooa npaeocyd’ekmmuocmi 3 mouxu 30py npaeoeoi nepcononozii

Kareropist «mipaBocy6’extnictby» (anri. legal subjectivity) Bunukia y BiTamnsmsi-
HOMY HayKOBOMY 00iTy B TIepioJl M3HBOTO CTaTiHI3MYy il yac odilliiiHoro mepe-
KJaay TekcTy cT. 6 3aranbHoi neknapartii mpas goguau 1948 p. [40]. 3amicTb
3araJIbHOBKIBAHOTO Ta OJHO3HAYHOTO TEPMiHA <«IIPAaBOBA OCOOUCTICTH» (AHTJI.
legal personality) abo mpaBoBa ocoba (anri. legal person) 6yso 3ampormoHOBaHO
IOPUINYHY «HOBOMOBY», SIKa JIOCi BUKJWKAE AUCKYyCii y daxiBIliB HA mOCTpa-
ISTHCHKOMY IIPOCTOpi. Y cBiTOBIil JiTeparypi kareropis «legal subjectivity»
BUKOPHUCTOBYETHCS JIOCUTD PIZKO K YMOBHUM TepMiH (HaBiTh i3 3aCTOCYBaHHSM
narnok [41]), abo sik mapHa disocodchbka KaTeropist «cy0’eKTHBHE — 00’ €KTUBHE
[42]. ¥ npyriit nonoBuni XX €T. paJiiHCbKe IPABO3HABCTBO MaJI0 MOXKJUBICTDH
3aCTOCOBYBaTH OYpsKyasHi KaTeropii «IrpaBoBa JiepsKaBas, «[IPaBOBa 0COOUCTICTh»,
«BEPXOBEHCTBO TIpaBay» He 1HaKIIIe, K 13 METOIO 1X HUIIIBHOI KJIAaCOBOI KPUTUKU
Ta JI0OKa3yBaHHS iX HAyKOBOI HecIpoMOKHOCTI. OHaK CBOTO TOJAJBIIOIO PO3-
BUTKY IIs1 PaJsSIHChbKa <KaTeropiajbHa TBOPYICTh» He HaOysa. OXHOMOPSAKOBI
JIOTiYHI KaTeropii «IIpaBOHOPMATHBHICTh» (3laTHICTH OYTH IIPABOBOIO HOPMOIO)
Ta «IIPAaBOKOMYHIKATUBHICTb» (37aTHICTH OYTH ITPABOBOIO KOMYHIKAITIETO, TPABO-
Bi/THOIIIEHHSIM ) He 3HAUIITN CBOIX MPUXMUJIbHUKIB. [IpoTe HekopeKTHUN mepekian
KaTeropii «IpaBoBa 0COOUCTICTh» SIK <«IIPaBOCYO’€KTHICTb» 0CI Ma€ MeBHUI
HEraTUBHUI BILUIUB K HAa BITUU3HSIHY HAyKY, TaK i IPAKTUKY.
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Y 11bOMYy KOHTEKCTi NPOIMOHYETHCA PO3IJITHYTH SIKICHI XapaKTePUCTUKU MixK-
HapozHOi mpaBoBoi ocobuctocti (international legal personality) kpisp mpusmy
TPUBUMIPHOTO MIAXOYy — HOPMATUBHOTO, IEPCOHATUBHOTO Ta KOMYHIKATUBHOTO.
HopMmatuBHuil miaxig posrisjae mpaso K CUCTEMY HOPM, IIEPCOHATUBHUN — SK
cricteMy cy0’€KTIB TIpaBa, MPABOBUX TEPCOH, KOMYHIKATUBHUN — SIK CUCTEMY Tpa-
BOBUX KOMYHIKarlii, mpaBoBiHocuH. Came 1mepcoHaTUBHUI TTi/IXiJ] € OCHOBOIO TTpa-
BOBOI [IEPCOHOJIOTII SIK HAYKOBOT'O HAIPSIMY, 1110 IOCJII/IKY€E TIePCOHATUBHY ITPABOBY
peasbHICTDh 13 BUKOPUCTAHHSIM MIEPCOHOIEHTPUCTCHKOTO MeToxy [43, ¢. 89—181].

Taxk, TpaguIiiina KaTeropis «IpaBO3/JaTHICTb» Ma€ Taki Tpu Bumipu: 1) HOp-
MaTHBHWIT — 3aTHICTh COI[aJbHOTO aKTopa OyTH HOCIEM MPaBOBOTO CTATYCY,
BOJIOZITH IIpaBaMK Ta HecTH 00O0B'sI3Ku (IIpaBOBa HOPMO3AATHICTH); 2) mepco-
HATUBHUI — 3aTHICTHh COIIAJbHOTO aKTopa OyTH Cy(’€KTOM IpaBa, MPaBOBOO
0COOMCTICTIO, HOCIEM TIEPCOHATUBHOI TTPaBOBOI (hopMU (hi3MUHOI, IOPUANIHOI a60
cyBepeHHOI 0coOu (ITpaBOBa MEPCOHO3/ATHICTD); 3) KOMYHIKATUBHUAN — 3[aTHICTD
COIiAIBHOTO aKTopa OYTH YYaCHUKOM IIPaBOBOI KOMYHIKaIlil, CTOPOHOIO IPaBO-
BifHOCHH (IIpaBOBa KOMYHIKATO34aTHICTh). SIK Gaummo, y pasi 3acTOCyBaHHS
Kareropii «IpaBocyO’€KTHICTb» BiJpady BUHMKAE METOAOJIOrIYHE IMUTAHHSI —
B SIKOMY 3Hau€HHI (HOPMaTHBHOMY, [IEPCOHATUBHOMY Y1 KOMYHIKaTUBHOMY ) BOHA
BUKOPUCTOBYETBCS ocTifHIKoM? HaykoBa 106pOCOBICHICTh BUMarae oiHO3HaY-
HOCTI y 1IbOMY MUTaHHI. Y pa3i HEBU3HAYEHOCTI, IEBHOI PO3MUTOCTI IPABOBOI
KaTeropii ysABJASIETbCS JOTIYHUM TTOCTAaBUTU MMUTAHHS MTPO MOKJIUBICTH BiIMOBU
Bijl HEl y BITYM3HSIHII IOPUCIIPY/IEHITIT HA KOPUCTH OiIBIN YiTKUX Ta a[eKBATHUX
Kareropiii abo HajaHHs Il 1HIIOrO 3MICTY, Hi’K OTOTOKHEHHS IIPU MepeKaai i3
3araJbHOBKMBAHOIO KATETOPIEI0 «IIPABOBA OCOOMCTICTD.

¥ cBoIO uepry, KIacuyHa KaTeropisl «/Ii€3/IaTHICTb» Ma€ Taki Tpu BuMipu: 1) HOP-
MATUBHUI — 3[aTHICTH MPABOBOI 0COOM CBOIMU isiMKM HaOyBaTH Ta CaMOCTiHHO
peasrisoByBaTH CBill TPaBOBUI cTaTyC (IEHOPMO3AATHICTB); 2) MEPCOHATUBHUN —
31aTHICTh cy0’eKTa IpaBa CBOIMM AissMU HAaOyBaTH Ta CaMOCTIHHO peasi3oBy-
BaTH CBOIO IIPABOBY OCOOMCTICTH y IE€PCOHATHBHII MpaBoBiil (hopmi (hisuyHOi,
0pUINYHOI abo cyBepeHHOI 0cobu (Ai€nepcoHO3aTHICTD); 3) KOMYHIKaTHB-
HUN — 3JaTHICTH TPABOBOi 0COOM CaMOCTIITHO BCTYMaTH y MPaBOBY KOMYHiKa-
110, CBOIMU JisIMM 3MIHIOBATH, MPUIUHATH abo0, 3a TOTpeOU, BiJHOBIIOBATH il
(11iEKOMYHIKATO3/1aTHICTD ).

Jlie3naTHicTh XapaKTepPU3y€EThC TPhOMA TPyIaMU MIPABOBUX KOMIIETEHTHOCTEI!,
110 OXOILTIOIOTh Y€1 HAgBHI MPABOBI II€3/TATHOCTI B paMKaX KOHKPETHOI ITPaBOBO1
CUCTEMU.

[Tepra rpymna mpaBoBUX KOMIIETEHTHOCTEN CTOCYEThCA MAMEPIanibHOL T€31ATHO-
CTi. 30KpeMa, no3umusHa TE€3MaTHICTh OXOILTIOE 3/JaTHICTh CAMOCTIITHO BUMHSITH
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PaBOMIipHI HOPMATHBHI, IEPCOHATHBHI Ta KOMYHIKaTUBHI /il 3 METOIO HaOYyTTs
Ta iMILIeMeHTallii cBOiX mpas i 000B’sI3KiB, peasisallii CBO€Ei IpaBoBOi 0cobu Ta
ocobuCTOl yyacTi y mpaBoBijHOCHHAX (MarepiajabHa MO3UTUBHA Ji€3ATHICTD).
Hezamuena nie3naTHICTh OXOILIIOE NIEPCOHANBHY 3/IaTHICTh BUYMHATH HEIPABO-
MipHi il 3 MeTOI0 MOPYIIeHHsI CBOIX 0OOB’SI3KIiB, 4y;KUX TIpaB i CBOOO, MOCS-
raHHs Ha MPaBOBY OCOOMCTICTH MOCTPAXKAATIOI CTOPOHH, a TAKOXK MOCSATaHHS Ha
HOpMaJibHe (DYHKI[IOHYBAHHSI CUCTEMU ITPABOBITHOCUH (MaTepiajbHa HeraTuBHA
mie€3naTHicTh a00 AeMKTO3MaTHICTD).

[Ipyra rpymna 1npaBoBUX KOMIIETEHTHOCTEH CTOCYETHCI NPOUECYaivbHol T1€31ATHO-
cti. Tak, no3umusna Ni€3NaTHICTh OXOILIIOE TIEPCOHAIBHY 3/IaTHICTD /0 CAMO3aXHU-
¢ty (KOHTP3axo/IiB) Ta KOJEKTUBHOI 000POHU (CAHKIIiiT) 3 METOIO 3aXHCTY CBOTO
MIPABOBOTO CTATYCY, CBOEI TPABOBOI OCOOMCTOCTI Ta CBOET ydyacTi y MPaBOBiIHO-
cuHax (CaHKIiliHA TIO3UTUBHA JI€3/IaTHICTh), a TAKOK 0COOMCTA 3[aTHICTh 3BEP-
HYTHCS 10 KOMIIETEHTHOTO IOPUCAUKITITHOTO OPTaHy sK MOCTpaXkiaja CTOPOHA
3 METOTO BiJIHOBJIEHHSI TIOPYIIEHUX MTPaB i CBOOOI, 3aXMUCTy TPABOBOi 0COOMCTOCTI,
Bi/IHOBJIEHHSI HOPMAJIbHOTO (DYHKITIOHYBAHHSI CUCTEMU ITPAaBOBMX KOMYHIKaIliil Ta
MPUTSATHEHHS JIeTIKBEHTA /10 IOPUAMYHOL BiJIIOBIIATbHOCTI (ITpoliecyasibHa MO3U-
TUBHA JII€3ATHICTD). Hezamusena ni€e3laTHICTh OXOTLTIOE TTEPCOHABHY 3aTHICTD
T /IaaTy T 0 KOHTP3axO/IiB Ta CAHKIIIN 3a BiIMOBY JOOPOBIJIBHO MTPUIMTHHUTH
BUYMHEHHS TIPaBOIOPYIIIeHHs, HebakaHHs BiZIHOBUTH TIOPYIIEHi TpaBa i cBoOoAN
Ta TIOHECTU IOPUIMYHY BiATIOBIAJIbHICTh (CaHKIlIiHA HeraTUBHA Ji€3/IaTHICTD),
a TaKOK OCOOMCTY 3[aTHICTh IMOCTATH Mepe] KOMIETEHTHUM OPUCANKIIITHITM
OPTaHOM K JIeJIIKBEHT 3 METOIO TIPUTSATHEHHS 0 IOPUANYHOI BiTTOBIaIbHOCTI
3a BUMHEHHS MTPaBOIOPYIeHHs (ITpollecyasibHa HeraTUBHA J€3/1aTHICTD, HAIIPHU-
KJIaJl OCY/IHICTD).

TpeTst Tpymia MpaBOBUX KOMIIETEHTHOCTEH CTOCYETHCS penapaliiiiiol 1i€3aTHOCTI.
30KpeMa, no3umusHa Ai€3MATHICTb OXOTLIIOE TEePCOHANBHY 3/IaTHICTh OTPUMATH
y TMOBHOMY 00Cst3i penapartii BiJl JeTiKBeHTa 3 METOI MTOHOBJIEHHS TIPABOBOTO
cTaTycCy, Bi[HOBJIEHHS MPABOBOI 0COOMCTOCTI Ta BiAMOBIAHUX TPAaBOBIIHOCHH
(penapariiiina TO3UTUBHA AI€3/1aTHICTD ). Hezamuena ni€3naTHICTh OXOILIOE OCO-
OUCTY 37aTHICTD MOHECTH KOHKPETHWI BUJI IOPUAMYHOI BiAIIOBIJaIbHOCTI (HAIIPH-
KJ1aJl, TIeHiTeHIliapHa i€3/IaTHICTh) Ta TIepCOHABHY 3/IaTHICTh HAZIATU B TIOBHOMY
00cs13i pemapartii mocTpaxkaaiit ctopoHi (penapariiiia HeTaTUBHA TIE3MATHICTD)

besymoBHO, TpaBOBY NEpPCOHO3ATHICTD 1 JAI€3aTHICTD CJIJl BiJIPI3HATU Bijl
IIPABOBUX IEPCOHOMOIKJIMBOCTI Ta JIEMOKJIMBOCTI. SIKIIO nepuri /Bi KaTeropii
XapaKTepU3yTh MEPCOHATUBHI XapaKTEPUCTUKKM caMoi TPaBOBOi OCOOMCTOCTI,
TO JIBI OCTaHHI KaTeropii CTOCYIOTbCS TPABOBOI CUCTEMU K HABKOJUIIHBOTO
[IPABOBOTO CEPEJOBUIIA, SIKE MOKE CIPUATH ab0, HaBIAaKH, MEPENIKOIKATH
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MPaBOBiil 0COOMCTOCTI y MOKJIMBOCTI peasisailii il epCOHATUBHUX MPABOBUX
(ni€)3marnocreit [44].

Tak, y BITYM3HSHIN HOKTPUHI MIKHAPOIHOTO TpaBa iHOI Bce Iie 30epiraeThest
eTaTUCTChbKUI TiXi/I, 3TIIHO 3 SIKMM MiKHapO/IHO-TIPaBOBa CHCTeMa B3araji He
BU3HAE JIOAUHY K cy0'€KTa MiKHApOAHOro mpasa [45]. Vasiserbes, mo ¢op-
MyBaHH# y Apyriil nonosuni XX — Ha novyaTky XXI cT. Takux ranaysei, K Mix-
HapoJIHe TIPaBO IPaB JIIOIWHNA Ta MiKHAPO/IHEe KPUMiHAJIbHE TIPaBo, a 11ie paHilie
MiKHApPOJHOTO TyYMaHITAapPHOTO TIpaBa, BKJIOYHO 3 MPAKTUKOIO Pi3HOMaHITHUX
Mi’KHAPOIHIX FOPUCAMKINITHUX OPraHiB, 110 mepedavaloTh yYacTh Y BiAMOBIIHAX
nporiecax (pisuaHuX 0cib, Maso 6 ysarasi 3HATH 3 0OTOBOPEHHS Tie UTaHHs. bes
JOUHU Oy Ib-sIKE TIPABO iICHYBAaTH He MOJKe 3a BU3HAUYEeHHSAM. [IpHKIagIoM 1[bOro
€ TaKOK MiKHApO/lHe Mirpailliiine mpaBo.

Mizpanm ax cy6’exm mixncuapoonozo npasa

Cutiji 3a3Ha4YMTH, 1[0 MiKHAPOHO-IIPAaBOBa OCOOMCTICTH MirpaHTa KOHCTUTYIO-
€TBCS SIK TIEPCOHATTBHUMU Mi>KHAPO/IHO-TTPABOBUMHU (JIi€)3/1aTHOCTSIMU, SIKI IPYH-
TYIOThCSI Ha TIPUPOHUX MCUX00I0(PI3UIHNX 0COOJUBOCTSAX KOKHOI JIFOMHU, TaK
I TUMU TIPAKTUYHUMU MiKHAPOHO-TIPABOBUMU (i€ )MOKITMBOCTIMHU, IO HA/a-
I0ThCA MI’KHAPO/IHO-TIPABOBOIO CUCTEMOIO Ha YHiBepCaJbHOMY, PEriOHAJIbHOMY Ta
MAPTUKYJISIPHOMY PiBHSIX.

VuiBepcanbHMil piBeHb MiKHAPOIHO-IIPABOBOI OCOOMCTOCTI MirpaHTa BHU3HAaya-
€TBCS T[IJI010 HU3KOI0 HOPMATUBHUX KOMILJIEKCIB, MIPABOBUX PEKUMIB Ta IOPUC-
JIAKITIH, 110 OXOTJIIOITHCS MIKHAPOIHUM IPABOM IIPaB JIIOJUHU, MI>KHAPOTHUM
ryMaHITapHUM IIPABOM, Mi’KHAPOJAHUM TPY/IOBUM IIPABOM, ITPABOM MiKHAPOIAHUX
opraxizaiiii Tomo [46; 47]. Yce 11e 3HaUHO YCKJIQIHIOE YCBIJJOMJIEHHSI €/IMHOI
Mi’KHaPOIHO-TIPABOBOI 0COOMCTOCTI MirpaHTa, sSIKa, Ha eIl MOTJIsil, BUTJISIIAE
(bparmerToBano Ta po3apodeno. OpHaK JOANHA 3aBK/IN BUCTYIIAE Y TIPABOBIil
peasbHOCTI SIK IiJlicHa Ta HEMOAiJbHA MMPaBOBa OCOOMCTICTbh, sTKa MOKe OyTH
OJIHOYACHO HOCIEM PI3HOMAHITHUX MPABOBUX «MacOK» — (hisMYHUX 0cib y HaIlio-
HaJIbHOMY (BITUM3HSIHOMY Ta IHO3eMHOMY) 1 B Mi’KHApPOJHOMY I1paBi, a B MexKax
KOHKPETHOI 1paBoBoi cucteMu — (hisMuHOI0 0c000I0 ITyOJIYHOTO i PUBATHOTO
mpasa, cy0’'€KTOM pi3HOMaHITHUX Tajry3eil mpasa Tomio. B oxmiel i Tiei camoi mpa-
BOBOI 0coOKCTOCTI MOKe icHyBaTh 6e3iiid (hisuuHuX 0ci6. 3 HOPMATUBHOI TOYKI
30py 1€ BUSIBJISIETHCS B PI3HOMAHITHOCTI IIPABOBUX CTATYCiB, a 3 KOMYHIKaTHB-
HOI — y 6araToMaHiTHOCTI IIPAaBOBUX KOMYHIKaIIiii.

Kpim Toro, Baxk/sinBe 3HaUeHHS Ma€e camoijeHTudiKallisg JoauHu K HizudHoi
ocobu, sKa HAJIEKUTD [0 IEeBHOI KaTeropii MirpaHTiB. YABISEThC, [0 OA30BUM
KpuTepiem st Kiaacudikaliii MirpaHTiB BUCTYIA€ H0OPOBIIbHICTE 200 BUMYIIIE-
HicTh Mirpariii. 3asBuyaii, 100poBiabHA (MisKHAPOAHA 1 BHYTPIITHS) Mirpartis
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(TpynoBa, ciMeiiHa, OCBITHS, HAYKOBA, TYPUCTUYHA TOIIO), IO TPYHTYETHCI HA
npasi BisibHOTO TIepecyBanHs (cT. 13 3aranbHoi geksapariii npas joguan 1948 p.
[40, ct. 13], cT. 12 MixkHApOAHOTO MAKTY PO I'POMA/ISTHCHKI 1 TOJIITUYHI TIpaBa
1966 p. [48, ct. 12] To1110), He BUKINKAE OCOOIMBUX TPOOIIEM, OE3YMOBHO, SIKIIO
He MOPYNIYIOThCS BiJIOBIHI HOPMU MI>KHAPOIHOTO 1 HAIlIOHAJIBLHOTO TIpaBa. Tomy
HACTYITHUM KpUTepieM Kiacuikallii BUCTYIIA€ TO/AIT Ha JIeTaJbHY i HeJeTaJbHy
Mirpaiiifo, KOxHa 3 IKUX PO3MEKOBYETbCS Ha 33/I0KYMEHTOBAHY 1 HEZIOKYMEHTO-
BaHy Mirpartifo. [Ipu 11boMy HeThcst came Mpo JieranbHy abo HesleraabHy Mirpa-
Iifo SIK MEeBHY Jil0, a He PO MIirpaHTiB, 60 JIOANHA He MOXKe OYTH «JIeraJbHOI0»
ab0 <«HeJIeraabHOW».

Krnacudikariisi BUMyIIeHUX MITPaHTIB MOXKJIUBA 3a (PAaKTUYHUMU Ta IOPUIANY-
HUMU TiicTaBaM#. 30KpeMa, Mi>kHapO/[He TIPaBO YiTKO i/leHTU(iKy€e Tak 3BaHUX
«KOHBEHI[IITHUX» GixKeHIliB, saKi oxommoTbes KorpeHItieo npo craTyc GiKeHIiB
1951 p. [49] i ITporokosom 1momo crarycy Gixeniis 1967 p. [50]), «<MaHzaTHIX>
GiKeHIIiB, ski mianagaoTs i aito Craryry Yrnpasainasm Bepxosaoro Kowmicapa
OOH vy cnpasax 6ixkentiis 1950 p. [51], oci6, sxi mrykatooTh 3axucty (ocobu, ski
OYIKYIOTh Ha BU3HAHHS iX 3 GOKY KOMIIETEHTHOTO OpraHy JepsKaBu OisKEHI[SIMU )
[52] Ta ocib, sixi kopucTyioThest MiskHapoaauM 3axuctom (IV JKeneBcbka KoH-
BEHIlisl TIPO 3aXUCT IUBIJIBHOTO HaceJeHHs mia vac Bitnu 1949 p. [53]) Totro.
Boaxouac motpeOyOTh CBOTO BU3HAHHS Ha yHiBepcaJibHOMY PiBHI (haKkTUuHi
BUMYIIIEH] MirpaHTH, sIKi (hOpMasIbHO He Ii/IaAaloTh I1i/l BUSHAUEHHS «OiKeHellb»
y cr. 1 Konsentii 1951 p. [49] i IIporokoxy 1967 p. [50], ame Oyiu BumyIneHi
MMOKUHYTHU MICIII MTOCTIMHOTO TTPoKuBaHHA. Hanmpukiaza, ekosoriyHi, TeXHOTeHH1
abo TOITUYHI TIepeceseHIri.

¥ pamkax OOH, Briouno 3 ¥Ynpasmiaasam Bepxosuoro Komicapa OOH y crmipa-
Bax OikeHI1iB, MikHapoiHOI opraHisaitii Mirpartii Ta iHIIMX IHCTUTYIHH TpUiiMa-
€Thcst 6araTo PeKOMEHIAIINHUX JOKYMEHTIB, SIKi 3B€pTafoTh yBary Ha mpobJaeMn
BUMYIIEHUX MIiTPaHTiB, 30KpeMa THX, sKi (hOPMaJbHO He BBAKAIOTHCS KOHBEHITii-
HuMu Gixkertsmu ([lexmmapartist mpo tepuropianbauii mputysaok 1967 p. [54], mpo-
ekt crareii Kowmicii mizkHaposiHoro npaBa OOH «Bucnanug inozemiis» 2014 p.
[55], Horo-Mopkebka gekmaparist mogo 6ixenuis ta mirpauntis 2016 p. [56],
[nob6anbauii gorosip oo Oixkeniis 2018 p. [57], Tmobanpuuii JOroBip momI0
6e3reuHol, BIOPsiIKOBaHOI Ta cucteMaTnyarol mirparii 2018 p. [58], [lexmapartis
o0 tporpecy Mopymy 3 posriisiay mpodseM MikHapoaHoi Mirparii 2022 p. [59]
tomo). Ile gae Hazio, 1Mo B MailOyTHLOMY PEKOMEHAALINHI HOPMH IIOCTYIIOBO
HAaOYIyTh IOPUIITIHO 000B’SI3KOBOTO XapaKTepy.

Kpim Toro, Ha perioHaIbHOMY PiBHI TPUNHSATO PSI/I MiXKHAPOJIHUX /IOTOBOPIB, 1110
POBLIMPUIIA KOJIO OiZKEHIIIB IIOPIBHAHO 3 YHIBEpCAJIbHUM KOHBEHIITHUM PiBHEM.
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Hanpuxian, KoHBeHIis, 0 pery/iroe KOHKPeTHI aciekTu npobieM OiKeHIB
B Adpur, 1969 p. [60], Kapakacbka KOHBEHIIiSI TTPO AUIJIOMATUYHUAN TPUTYJIOK
1954 p. [61] Tomo.

OpnHak Mi>KHapOIHO-TTPABOBA /II€3/IATHICTh BUMYIIIEHOTO MirpaHTa Ha OTPUMaHHS
npuTyJky (cr. 14 3aranbHoi aeksaparttii npas moaunu 1948 p. [40, ct. 14]) moxe
CTUKHYTHUCS 3 BIICYyTHICTIO MIKHApOJIHO-IIPABOBOI IIEMOKJIUBOCTI OTPUMATH
takuii nputysok. [IpaBy momryky nputysky ¢isuanoi ocobu B MiKHAPOIHOMY
IpaBi He KOPECIIOH/YE MiKHApOAHUIT 000B’I30K Jep:KaBy HaJaTH TaKUW MPH-
Tynok [62, c. 169]. [lepkaBa, sik cyBepeHHa MpaBoBa 0co0a, B paMKaxX CBOET
Mi’KHApOIHO-TIPABOBO1 MiTpaIliifHOl 1€3/1aTHOCTI CaMOCTITHO BU3HAYAE TIOPSI/IOK
IIePeTUHY CBOTO JIeP;KaBHOTO KOP/IOHY Ta HaJlaHHS IPUTYJIKY 1HO3eMIlsIM. Y pasi
BiJIMOBM y HaJIaHHI MPUTYJKY BUMYIIEHUH MIrpaHT Ma€ MiKHapOJIHO-TIPABOBY
JEMOZKJIUBICTD MTPOIOBKUTH TIO/IAJIBIIN TIONIYKHU JIep;KaBU MPUTYJIKY. AJie B 11ei
MOMEHT MOJKJIMBE TIOPYIIEeHHS [IPaB BUMYIIEHOTO MIirpaHTa, SKIO HOTO IpUMYy-
COBO TIOBEPHYTH y JIEPKaBY, i3 sIKOT BiH TpnOYB, HAITPUKJIA/, Ha MiICTaBi MisKHa-
POIHO1 YIOJIA TIPO PeaiMiciio.

Tax, . 1 cr. 5 Yroau mixx Kabinerom Minictpis Ykpainu i Bukonasuoio Biagoio
I[pysii mpo mpuiitmanHs i iepeaady ocib (peaamicio), siki 3HAXOASATHCST Ha TEPUTO-
pigx nep:kaB He3aKoHHO, Biz 22.04.2003 p. 3aznauae: «Koskna i3 Ctopin npuiitme
IPOMaJIsiH TPETIiX JepskaB UM 0cib 6e3 rpoMasiHCTBa, SIKIO Oy/ie J0BEAEHO, 10
3a3HavYeHi 0cOOM HE3aKOHHO TOTPANUIN Oe3MOCepeHbO 3 TEPUTOPIi JTepsKaBu
onuiei CTOpoHM Ha TEpPUTOPIitO eps:kaBu iHImoi CTopoHu. AKIIO 3 MOMEHTY He3a-
KOHHOTO B'I3/ly Takol 0cOOM Ha TEPUTOPIIO JepsKaBy iHImoi CTOPOHM MTPOMIILIO He
6ibin 48 (copoka BocbMu) To/uH, To CTOPOHA, sIKa IIpUiiMae, IpuiiMe 3a3HaYeHy
ocoby 6e3 momatkoBux GopmanbHOCcTE» [63, m. 1 cT. 5].

YaBaseTnes, 1Mo 48 TOAUH — Tie IBHO HEJIOCTATHIN CTPOK JIJIsI PO3IJISILY CIIPABU
PO HaJlaHHS MPUTYJIKY Ta MOKJIWBOCTI arlesisdilil y pasi BiIMOBU HaJlaTU TaKUi
npUTYI0K. MisKHapOAHO-TIpaBOBa MirpariiiitHa Aie3aaTHicTh (hisnaHOi 0coOH MO0
MOIIYKY MPUTYJIKY Ma€ OyTH y3ro/KeHa 3 BiIIIOBIHOIO MisKHAPOIHO-TIPABOBOIO
JMIEMOKJIMBICTIO B paMKaX MiKHAPOIHO-TTPABOBOI CUCTEMU, IO BiAMOBiaTUMe
Mi’KHapPOJIHO-IIPABOBUM 3000B’s13aHHSAM JIepskaB y cepi 3aXMCTy TPpaB JIOAMHU.
Ocob6nBO 1€ CTOCYETHCS MMOBEPHEHHSI HE3aJ0KyMEHTOBAHOTO MirpaHTa /10 Jep-
’KaBU 3 aBTOPUTAPHUM ab0 TOTAIITAPHUM PEKUMOM. J[0CTaTHRO HABECTH TIPUKJIA/]
YKPaiHCbKO-POCIIIChKOI MIZKYPsI/I0BOI yrou mpo peaamicito 2012 p. [64], xito sixoi
OyJI0 3yIIMHEHO JIMIIE Ha AEB SSTHil PiK pocilichKO-yKpaiHchKoi BiitHu [65; 66].

Bucuosku

Hexopextauii oditiitnuii nepeksaan 1948 p. Tpaauiiiinoi OpUANIHOI KaTero-
pii «mpaBoBa ocobucrtictb» (legal personality) six «paBocy0’exkTHicTh> (legal
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subjectivity) y ct. 6 3arajgbHOI JekJapariiii mpas JIOAWHU MPU3BIB 3 METO/I0-
JIOTIYHOI TOYKU 30pYy /10 HETATUBHUX HACTIZKIB Y BITUM3HSHUX OCTIXKEHHIX
MepCOHATUBHOI MPABOBOI peasbHOCTI. [IpeamMeToM BUBYEHHST HAYKOBIIIB YacTille
cTaBaJIM TIPABOBMII cTAaTyC, IpaBa Ta 000B’sI3KM cyh’€KTa MpaBa, a He caMa Ipa-
BOBa 0cOOMCTiCTD. JIOCIIKEHHST OKPEMUX SIKICHMX XapaKTEePUCTUK TIPAaBOBOI
ocobucTocTi (HATPUKJIA, TIEPCOHO3IATHOCTI TIi/I ITMPOKOIO0 HA3BOKO «ITPABO3/aT-
HicTb» a00 HEraTUBHOI AI€3IaTHOCTI Y BY3bKMX PaMKaX JIMIIE A€JTiKTO3aTHOCTI )
MaJio (pparMeHTapHUi, HECUCTEeMHU, KaTeropialbHO PO3MUTHI XapakTep. Jluiie
3 (pOpMyBaHHSIM TIPABOBOI MEPCOHOJOTII SIK HAYKOBOTO HAINPSIMY BiJIKPUJIUCS
MepCIeKTUBY 3aCTOCYBAHHS a/leKBATHOI TTEPCOHOIIEHTPUCTCHKOI METO/I0JIOT11
BUBYECHHS TIEPCOHATHBHOI CKJIAZ0BOI OY/Ib-sIKOI TIPABOBOI CUCTEMH.

Tak, epcoHOJIOTIUHNI aHaATI3 TPaAUIliHOI KaTeropii «IIpaBoO3/aTHICTb» 103-
BOJINB BUSABUTHU TakKi Tpu BuUMipu: 1) HOpMAaTUBHUMN — 3/aTHICTH COIIAJTbHOTO
aKTOpa OYTH HOCIEM TIPABOBOTO CTATYCY, BOJOJITH ITPaBaMU Ta HECTU 00OOB’SI3KU
(1MpaBoBa HOPMO3/IaTHICTD); 2) TIEPCOHATUBHUI — 3JIaTHICTH COIIaJIbHOTO aKTOPa
6yt cy6’€KTOM TIpaBa, MPaBOBOIO OCOOUCTICTIO, HOCIEM TIEPCOHATUBHOI IPABOBOI
dhopmu piznuHoi, opuAMYHOL a60 cyBepeHHoI 0cobu (IIpaBoBa MEPCOHO3AATHICTD );
3) KOMYHIKaTMBHHUI — 3aTHICTH COI[AJIbHOTO aKTOpa OyTH Y4aCHUKOM IIPABOBOI
KOMYHIKallil, CTOPOHOIO TIPaBOBITHOCHH (IIPAaBOBA KOMYHIKAaTO3/IaTHICTD).

3acTocyBaHHS JIOCSATHEHb ITPaBOBOI MEPCOHOJIOTII /10 MiXKHAPOIHO-TIPaBOBOI
MaTepii Ja€ 3MOTY, cepejl iHIIOTO, TMOA0JAaTU aHTPOIOJOTTYHUN HIT1/Ii3M, SKUAHI
3arepevye camy MiKHapOJIHO-TIPABOBY OCOOMCTICTD JIOAWHU. 30KpeMa, Tepco-
HOJIOTIUHE OCTI/IKeHHST MiXKHAPO/THOTO MITPaIliifHOTO TIpaBa BUSABUJIO Y JIOJANHU
HAasIBHICTH BCIX O3HAK MiKHAPOIHO-IIPABOBOI OCOOMCTOCTI, sIKa Ma€ BiAMOBiAHY
rajly3eBy IepCOHO3/IaTHICTD 1 JI€3/IaTHICTh HA YHIBEPCAJIbHOMY, PEriOHAJIbHOMY
Ta MApPTUKYJIPHOMY piBHSX. BogHouac 3HayHa yacTuHA €KOJOTiYHUX (KJiMa-
TUYHUX ), TEXHOTEHHUX 1 MOJIITUYHUX MITPAHTIB 3aJIUIIAETHCS 11032 YBArol0 Mix-
HapO/IHO-TIPABOBOTO PeryJioBaHHS Ha yHiBepcaJbHOMY PiBHi, Jie KOHBEHIIITHO
3aKpiIlJIEHO JOCUTD BY3bKe MOHATTS «OiskeHelb». [IpuilHATTS BeJIMKOI KiJIbKOCTI
MIKHAPOJHUX PEKOMEH/IAIIHUX HOPM JIa€ Ha/liI0 Ha PO3YMIHHS MiKHAPOJIHUM
CIIIBTOBAPUCTBOM CHUTYallil, 1[0 CKJajacs, 3 11 MOCTyOBUM BUIIpaBjeHHsAM. Ha
perioHaIbHOMY i, 0COOJIMBO, IBOCTOPOHHBOMY PiBHI iCHY€E HeOe3meKa MopyIeHHsT
3araJIbHOBM3HAHUX TIPAB i OCHOBOMOJIOKHUX CBOOOJ BUMYIIEHUX MIiTPaHTIB i/l
yac MPUCKOPEHOI MPOIEAYPH peaaMicii, 1o moTpedye MPUCKIMINBOI yBaru Hay-
KOBIIIB /IO I[OTO JIOCUTh HOBOTO IHCTUTYTY Mi>KHAPOJHOTO MirpaliifHoro mpasa.

Pexomenpanii

TpuBuMipHUIT XA TepeadavYae 3acTOCYBaHHS TIPUHITAITY TOJATKOBOCTI B JOCJIi-
JKEHHI TTPABOBO1 PeaJIbHOCTI Ta BU3HAE PIBHO3HAYHICTh HOPMATUBHOTO, ITEPCOHA-
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TUBHOTO i1 KOMYHIKaTUBHOTO PO3YMiHHS 1IpaBa. Y 3B’3KYy 3 IIUM PEKOMEH/IYETbCS
BITYM3HAHUM JIOCJIITHUKAM, HAPiBHI 3 METOJ/OJIOTIEI0 TTPABOBOI HOPMOJIOTII Ta
KOMYHIKATOJIOT11, aKTHBHIIIIe OTTAaHOBYBAaTU METO/I0JIOTiIO ITPABOBOI TIEPCOHOJIOTI]
IPU BUBYEHHI caMe MePCOHATUBHOI CKJIa0BOI OY/Ib-sIKOI TIPABOBOI CHCTEMH, TOMY
1[0 METOJIOJIOTIS MA€ BIIIIOBIIATU TIPEJMETY TOCJIIIKEHHS.
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BHecok epwa Aaytepnaxra
B PO3BUTOK MDKHapOgHO20 3aXucTy NpaB AlOgUHU

Bitanin Bonogumuposuny NytHuk*
BinebHtocbkul yHisepcumem, BinoHtoc, Jlumosceka Pecny6nika,
Jlbsiscokuli HayioHanbHUU yHisepcumem imeHi leaHa OpaHka, Jlesis, YkpaiHa
*e-mail: vitalii.gutnyk@Inu.edu.ua

Anoranisa

Cmammio npucesueno enecky lepwa Jlaymepnaxma 6 po3sumorx KoHuenuii Mijcnapoo-
1020 3aXUCTY NPAG OOUHU MA MINCHAPOOHOZ0 NPasa npas uoounu y uiiomy. Y 0ocii-
Odrceni nPOanaliz06ano 6ion0GiOni Hopmu MiNCHaPoOHo20 nNpasa ma naykosi npaui lepuia
Jlaymepnaxma; snauna yeaza npuoiiena peuensism nposionux Haykosuie na monozpagii
Iepwa Jaymepnaxma «Mixcnapoonuii Binnw npas modunus, onybrikosanoi y 1945 p., ma
«Mixcrnapoone npaso ma npasa modunus 1950 p. Mema cmammi nonsizae 8 momy, wo0 Ha
nidcmasi ananizy naykosux npaup lepua Jdaymepnaxma dociioumu 1ozo 6Hecox y pos-
BUMOK KOHUENUTT MIJICHAPOOH020 3aXUCTY Npas oounu. Y 00Ciioiceni 3acmocosy8aiucs
aK sazanvii (OianexmuuHuil ma CUCMEMHO-CMPYKMypHUIL), max i cneyiaivii (icmopu-
KO-Npagosuil, NOPieHsILHO-NPABOBULL MA DOPMATLHO-00ZMAMUYHUTL) MEMOOU HAYKOB020
nisnanms. Y cmammi eusnaveno nepedymosu subopy Iepwom Jlaymepnaxmom ceoim nay-
KOBUM THMEPecoM MINCHAPOOHUTL 3aXUCT NPaAg 00U, 00CAIONCEHO 0COBAUBOCE HaY-
K06020 Cepeosuya, Y MENCAX SKOZ0 GiH PO3POOLAG KOHUENUTIO MIICHAPOOHO20 3aXUCTY
npas Ao0unU, UKIA0eHO 0CHOGHI OOKMPUHALLHL NI0X00U 00 KOHMPOLLHOZ0 MEXAMHIZMY
saxucmy npae moounu. Oxpemy yeazy npuoileno npozpecusHoCmi KoHUuenyii Mijcnapoo-
Ho20 Koumpoo lepwa Jlaymepnaxma 3a 0ompumannsm npas JoOUHU Ma Nepeurooam
Y 1020 cmanosienni na ynisepcaivromy pisui. Ha nidcmasi nposedenozo docnioceniist
chopmyibosano euchosok, wo Iepuw Jaymepnaxm ceped HU3KU HAYKOBUi6 Cepeounu
XX cm., siki pospobasiu Konyenuii MiNcHapoono-npasosozo 3axpinienis npae Jooutu,
HaUOLbUL TPYHMOBHO 00CHIOUBIUU 2eHE3UC CMAHOBICHHS NPA8 THOOUHU MA BUKOPUCHIO-
BYI0ULL NPUPOOHO-NPABOGE NIOX00U, 3aNPONOHYEAE MOOEb ePEeKMUBH020 MINCHAPOOHOZ0
saxucmy npae modunu. Ioznsou Iepwa Jaymepnaxma uo00o neodxionocmi peanviozo
3abe3neuenis npaeg MOOUNU LA YHIBEPCAILHOMY PIBH, 4 He NPOCTOZ0 OeKIaAPYEanLs, Oy
documn nepedosumi, i 3nauno sunepedicysaiu yac. Ienoio mipoio ix moicna cnputimamu
aK i0eanicmuuni, aoice i cb0200ii 00CsizHenHst 00HAKOB020 YHIBEPCALLHOZ0 MINCHAPOOHOZO
cmandapmy 2apanmyeanis npag uoounu (0CO6AUBO eKOHOMIUHUX, COUIAILHUX MA KYLb-
MYPHUX) € MATOUMOBIPHUM.

Kmouosi ciosa: JlayrepriaxT; BiliHa; 30poiiHUil KOHMJIIKT; IIpaBa JIOAUHN; MiZKHAPOAHE
MIpaBo; MPUPOJIHE TTPABO; MIKHAPOIHUI MTPABOIIOPIIOK.
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Abstract

The article is devoted to Hersch Lauterpacht’s contribution to the development of the
concept of international protection of human rights and international human rights law
in general. The study analyzes relevant norms of international law and scientific works of
Hersch Lauterpacht; considerable attention is paid to the reviews of leading scientists on
Hersch Lauterpacht’s books "An International Bill of the Rights of Man" published in 1945
and "International Law and Human Rights"in 1950. The purpose of the article is to, based
on the analysis of Hersch Lauterpacht’s scientific works, investigate his contribution to
the development of the concept of international protection of human rights. Both general
(dialectical and systemic-structural) and special (historical-legal, comparative-legal and
Jformal-dogmatic) scientific methods were used in the research. The article defines the
prevequisites for Hersch Lauterpacht’s choice of international human rights protection
as his scientific interest, explores the peculiarities of the scientific environment within
which Hersch Lauterpacht developed the concept of international human rights protection,
outlines the main doctrinal approaches to the control mechanism of human rights
protection. Particular attention is paid to the progressiveness of Hersch Lauterpacht’s
concept of international control over the observance of human rights and obstacles to its
establishment at the universal level. On the basis of the conducted research, the conclusion
was formulated that Hersch Lauterpacht, among a number of scientists of the middle of
the 20th century who developed the concepts of international legal regulations of human
rights, most thoroughly, after investigating the genesis of the formation of human rights
and using natural law approaches, proposed a model of effective international protection
of human rights. Hersch Lauterpacht’s views on the need for real guarantees of human
rights at the universal level, rather than a simple declaration, were quite advanced and
Jfar ahead of their time. To a certain extent, they can be perceived as idealistic since
even today, the achievement of the same universal international standard of guaranteeing
human rights (especially economic, social and cultural) is improbable.

Keywords: Lauterpacht; war; armed conflict; human rights; international law; natural
law; international legal order.

Beryn

lepin JlayTepnaxT IiJIKOM CIIPaBeJIUBO BBAKAETHCS OJHUM 13 HAWBIOMINTNAX
I0PUCTIB-MIzKHAPOAHUKIB [1; 2, ¢. 334; 3, ¢. 54|, AKuii € BUXI/IEM 3 YKPATHCHKUX
3eMeJIb.
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Haykosi norssiau I Jlayrepnaxra Oy/im JOCUTh PI3HOMAaHITHUME Ta BapiloBaJINCs
Bijl (PyHKIIiII 1TpaBa y MiXKHAPOJAHUX BiTHOCHHAX [4; 5] i 10 MiXKHAPOAHO-TTPABOBUX
acCIeKTiB cyBepeHiTeTy HaJ MiBoAHUME palioHamu |6]. 3a penakiieto I. JlayTep-
raxTa BUJQHO OJINH 13 HAaBTOPUTETHIIINX MiAPYYHUKIB 13 Mi>KHAPOTHOTO 11PaBa,
TaKOX BiH K 3alpolIeHuil npodecop 4yuTaB 3arajbHUN Ta ClielliajJbHi Kypcu
3 MiKHApOIHOTO MyOIiYHOTO TpaBa B [aa3bKiil akagemii MiKHAPOIHOTO paBa.
Kpim Toro, I Jlayrepnaxt npaioBaB npodecopom Kadeapu MiKHApOIHOTO
npaBa B KemOpukcbkomy yaiBepeureti (1937—1955), 6yB unenom Institut de
Droit International (1949-1960) i Komicii mizkrapogHoro mpasa (1953 ta 1954),
a Takoxk cymreto Mixknaponsoro cyny OOH (1954-1960) [7, c. 1164]. Ilonpu
PI3HOMAHITTS HAYKOBUX IOIJISIIB, Y CYYaCHINA MIKHAPO/HO-IIPABOBIN JTOKTPUHIL
BiH BBa’Ka€ThCsl OJHUM i3 PO3POOHUKIB KOHIENIIii MisKHAPOHOTO 3aXUCTy IIPaB
JIOJTUHMU.

Mertoto 11i€i cTatTi € mocaikenHs BHecky [. Jlayrepriaxta B pO3BUTOK KOHIIEMIIi1
MIKHAPO/IHOTO 3aXUCTy TpaB JioanHu. HesBakaoun Ha BaKJIUBICTh KOMILJIEKC-
HOTO JIOCJII/I>KEHHST OKPecJIeHOl pobieMaTuKy, HasBHI HAyKOBI PO3BiKU 0OMe-
JKYIOThCSI JIMIIE OKPEMUMHM aCIIeKTaMK TIPeIMeTa 1Mi€i poOOTH.

JlocsiTHeHHST METH JTOCJIKEHHS Ttepedadae BUPIIEHHST TAKUX 3aBAaHb: JT0CIi-
Ty 1repeagymMoBu Bubopy . JlayrepmaxToM cBOIM rOJIOBHUM HAayKOBHM iHTE-
pecoM MiKHApPOJHUM 3aXUCT IpaB JIIOAWHU; OXapaKTepuU3yBaTU Iepiili HayKOBi
KPOKH B Po3po0Ili KOHIENil Mi’KHAPOAHOTO 3aXUCTy MpaB JIOAMHU Ta HOTO
JNOKTPUHAJbHI TIIXOAU 0 KOHTPOJHHOTO MeXaHi3MY 3aXUCTy IIpaB JIIOJAWHH,
BUKJIazieHi B MoHorpadii « MizkHapoHuii Biib 1ipaB JIF0UHIY ; BABHAYUTH 0CO0-
JIMBOCT1 PO3BUTKY KOHIIEMI[l MI>KHAPOIHOTO 3aXuCTy mpaB Joanunu [. JlayTtep-
naxrta micag npuitaaTta Craryry OOH; pmocaiant ocHOBHI KOHIENTYaJbHI
MOJIO’KEHHS MIKHAPO/IHOTO 3aXUCTY TpaB JitoiuHu, BukaaaeHi [. Jlayrepnaxtom
y ioro MmoHorpadii «MixkHapo/iHe TpaBo Ta MpaBa JIOAUHI.

Oryisin nitepatypu

Mixxnapoano-tipaBosi norsgau I. Jlayrepnaxra HeoJHOPa30BO CTAHOBUJIM TIPE/I-
MeT JIocJIi/iKeHHs okpemMuXx HaykoBiliB. HaykoBa cnaamuna I. Jlayrepnaxra €
TaKoI0 HaraToOrpaHHoIO, @ HOTO HAYKOBUI aBTOPUTET HACTIJIBKY BEJIMKHIA, 110 OTO
MIsKHAPO/THO-TIPABOBKM TIOTJIsIIaM OYJIO MPUCBSIYEHO CIIEIBUITYCK €BPOIECHKOTO
JKypHaJIy MiskHapozHoro mpasa y 1997 p. [8].

Y MiKHapOHO-TIPaBOBI Haylli JociKeHHs BHecKy [. JlayTepriaxTa B po3BUTOK
Mi’KHAPOIHOTO 3aXUCTY TIPaB JIOAMHA 00MEKYETHCS OKPEMUMU HOTO acleKTaMu.
Tak, y 3apyOisKHUX HAYKOBMX IIPAISAX OKPEMUX ACIEKTiB MiKHAPOIHO-IIPABOBUX
norssiaiB . Jlayrepmaxra oo 3axucty npas Joauau Topkaaucs C. W. Jenks
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[9], M. Kresic [10], A.W. Simpson [11], M. Koskenniemi [1]. Baxausoio aus
po3yminng noctati I JlayTeprnaxra ta iioro BHeCKy B MisKHAPOJHUI 3aXUCT MPaB
JIIOIMHU € perieH3ii Ha MoHorpadii HAyKOBIIS, SIKi CTOCYIOTHCS TIPaB JIIOJAUHU
[12—15], Ta HayKkoBa mparist fioro cuna — mpogecopa Emixa Jlayrepraxta «Kuttst
lepma Jlayrepmaxrta» [16].

IIIo crocyeTbest yKpaiHCHKOI IOPUIMYHOI HAYKH, TO OKPeMi MiXKHAPOIHO-TTPABOB1
norsisiu . Jlayrepriaxta y cdepi 3aXUCTy MpaB JIOAWHU JAETATbHO JOCTIIKY-
Basncs y npaigx I1. M. Pabinosuua, sikuii posraszaas I. Jlayrepraxra sk mep-
Ioro TMpo€eKTanTa crertiasbHoro oprany OOH 3 KoHTpoJIIO 32 TOTPUMAHHSAM i
Mixuapoanoro 6ijts npas moguau [17] Ta aBTopa igei i mepuoro mpoeKTy
Mixuapoanoro 6iist (3araabHol aekiapaiiii) npas Jjognau [18], a Takox
y HaykoBux myoOmikaiisix O. M. Illepenbko, sika posrisigana sriiaus [. Jlayrep-
nmaxTta Ha 3akpinjeHHs GpyHAaMeHTaJIbHUX npaB Jdoaunau [19] ta ocHatypa-
JII3M SK OCHOBY KOHIIETIll MI>KHAPOJHOTO 3aXUCTY TPaB JIOAUHU Y IPAISIX
I JTayrepnaxta [20]. Ilonmpu po3risii okpeMuX acleKkTiB Mi>kHapO/HO-IIPaBO-
Boi cnammuuu . Jlayrepnaxra y cdepi 3aXucTy 1paB JIOIUHI, KOMIIJIEKCHOTO
HAYKOBOTIO JlocixKeHHs BHecKy . JlayTepraxTta B MixKHapOJHUM 3aXUCT IIpaB
JIIOJIUHYU HE TMPOBOANIOCS.

Marepianu Ta MeTOaU

Y 1boMy [OCTIKEHH] po3IysaeTbes BHecok 1. Jlayrepraxra, o1HOro 3 HalaBTO-
PUTETHININUX IOPUCTIB-MIKHAPOAHUKIB XX CT., Y PO3BUTOK MIKHAPOJHOTO 3aXUCTY
npas JiouHU. [{ocaizKeHHs TPOBOAMIIOCS HIJISIXOM aHaJII3Y SIK HAYKOBUX IIpallb
I. JlayrepriaxTa Ta foro MOTJs/iB NPy 3ajydeHHi ioro pomnosigadem y Kowicii
3 IpaB JIOJMHU, TaK 1 3arajJibHOTO CTAHy PO3BUTKY MiKHApPOJHOTO IIpaBa IIpaB
JIFOJIMHU HA TOU 4ac. Y CTaTTi KOPOTKO MOSICHIOETHCST TTPOTPECUBHICTD KOHIIETIIi1
MikHApoaHOTO KOHTpoJito [ JlayrepmaxTa 3a [OTpUMaHHAM IIPaB JIOJAUHU Ta
[IepelKo/ M y oro cTaHOBJIEHHI Ha yHiBepcaJbHOMY PiBHI. AHAMI3YIOTbCS Bijl-
ITOB1/IHI HOPMM MIKHApPOJHOTO IIpaBa, HaykoBl npaui I. JlayTepnaxra ta iHmmx
BUEHMX; 3HAUHA yBara Ipu/ijieHa peleHs3isM IIPOBIIHNX HAYKOBIIB Ha MOHOrpadii
I JTayrepmaxra «MixkHapoaauii Biib mpas Joauams, omybikosanoi y 1945 p.
ta «MixkHapoiHe TIpaBo Ta mpasa Joaunus> 1950 p.

Buxozsguu 3 BU3HaU€HOTO TIpeiMeTa Ta 3aB/laHb y JOCTIPKeHH] 3aCTOCOBYBAJINCS
3arajibHi Ta creliajbHi MeTou HayKoBoro mizHanus. Cepesl 3araJibHUX METOJIiB
BUKOPHUCTaHI JiaJIeKTUYHUI Ta CUCTEMHO-CTPYKTYpHUiA. /liasieKTuuHuii MeTo
MI3HAHHS JIaB 3MOT'Y JIOCJIi/IUTU I[IHHICTb KOHIEMIii Mi>KHAPO/HOTO 3aXUCTY IIpaB
Jonan, copmysboBaHoi I JlayreprnaxTom, ocobaMBO Horo ObadeHHsT MiKHAPO/I-
HOTO KOHTPOJIbHOTO MeXaHi3My TapaHTYBaHHS MPaB JIOJUHY, [IJIS TTOAATBIIOTO
PO3BUTKY MIKHAPOJHOTO TpaBa MpaB JOAUHU. CUCTEMHO-CTPYKTYPHUU METO/
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JlaB 3MOTY PO3TJISIaTU MiKHAPOJAHUN 3aXUCT IPaB JIIOJAUHU SK KOMILJIEKCHE
SBUIIE, B AKOMY YiJIbHE MicCIle HAJeKUTh KOHTPOJBbHOMY MeXaHi3My 3a JOTPH-
MaHHSM TIpaB JIOJUHMU.

Y mpoBefieHOMY JOCTI/PKeHHI BUKOPUCTAHI Taki clieliaJibHi MeTo/lu MPaBOBOI
HAyKH, SIK: ICTOPUKO-TTPABOBUI — JIJIS aHAJI3Y T€HEe3UCY KOHIIEIIil Mi>KHAPOIHOTO
3axucty npaB mojaunu I. Jlayrepnaxra; mopiBHAJIbHO-TIPABOBUN — JIJIsI TIOPiB-
HSIHHS MIKHApoHO-TipaBoBux norgais [ Jlaytepmaxra 100 MizKHaApOIHOTO
3aXWCTy TpaB JIOJUHU 3 HAYKOBUMHU TOTJISIAMU iHITUX HAYKOBIIB; (hopMaib-
HO-IOTMaTUYHUI — JIJIS TJIyMayeHHs T0JIOXKeHb, ski MicTaTbes B Ctatyti OOH
Ta 3arajbHiil Jiekyiaparltii pas JIOANHU.

Pe3ysbrati Ta 00rOBOpeHHS

Yomy I. Jlaymepnaxm o0pae c60im 207106HUM HAYKOBUM THMEPECOM MINCHA-
POOHUUL 3axucm npag ar0ounu?

Cepen pisHOMaHITTSI HayKoBUX po3pobok I. Jlayrepriaxra 0coOJIMBO BUOKPEMITIO-
I0ThCS TIPalli, TOB'43aHi 3 MI?KHAPOJIHUM 3aXUCTOM TIpaB JiioanHu. Yomy x mpode-
cop I Jlayrepraxr o6paB Takuii HalIPsIM CBOIX HAyKOBUX iHTepeciB? Jlocaignnku
HaykoBoro n0poOky I. JlayTepmaxTa miKpecsioTh, Mo i yac JIpyroi cBito-
BOI BiliHM y yacu To/IOKOCTY B HHOIO 3armHysia Oijblia YacTHHA HOro POAMHU
(30kpema Oarbku, OpaT, cecTpa Ta ixHi aitn) [1, c. 244]; oT:Ke, TePEKUBIIH TaKy
Tparezaiio, I. JIayTepraxTt, IMOBIPHO, He XOTIB JIOIyCTUTHA HACTYITHOTO ITOBTOPEHHS
HACTIJIBKM MacOBHUX IOPYIIeHb paB JoAuHU. [Ipu 11iboMy BapTo MiKpecanuTH,
10 TIOTIPU TaKi Bpaskaioui MO/l B JKUTTI HAYKOBIIA, aHami3 oro MoHorpadiii,
HAYKOBUX CTaTel, a TaKOK OMyOJIiKOBaHUX JIOIOBI/eil TIOKA3YE, 1110 BiH KOJHOIO
pasy B CBOIX HayKOBHUX IIpalgX Ta BUCTYyIIaX He 3TajlyBaB IIpo Ie.

Ha nomarok 10 ocobucroi tparesii, mos’s3aHoi 3 TosiokocToM, 3a crioragaMu ciuHa
I JTayrepnaxta — Enixa JlayTtepriaxTa, y kBiTHi 1942 p. I JlayTepnaxTt oTpuman
Bi/l AMEPUKAHCBKOTO €BPENCHKOTO KOMITETY 3alIPONICHHSI HAIIMCATU KHUTY I0/10
MiKHApOIHOTO IMpaBa IpaB JIOAWHN. YToga Oysa ykiageHa B Tpasai 1942 p.,
i Komiter moroauBcst oriatutu iiomy roropap y posamipi 2500 momapis CIIIA
Ta Ha 101aToK /10 roHopapy — 800 mosapiB CIIA a5 cekpeTapchbKuX Ta iHIINX
Butpar [16, c. 251]. Ak miakpecmosas E. JlayrepnaxT, «Big camoro mouaTky 0yJio
SICHO, 1110 JIOCJIKEHHST He TOBUHHO 0OMEKyBaThCst 3MicToM Bijuist rpas JoauHu,
ajie OyTH TIPOJOBKEHHIM 10 JUCKYCii 11010 3aX0/iB TapaHTyBaHHs TaKUX IIPaB»

[16, c. 251].

Cuip Haromocutw, 1o I. JlaytepraxT He GyB TEPITM HAYKOBIIEM, SIKUIT 00T PyHTO-
BYBaB HEOOXiHICTh HOPMATUBHOTO 3aKPIlJICHHS TIPaB JIOAUHU Y MiKHAPOIHOMY
nokymenri. Tak, IT. M. Pa6inosuu, IKuii y BITYN3HAHINA HAYIIl HEPIIUM IPYHTOBHO
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JIOCJI/IZKYBaB MiXKHApOJHO-TIpaBoBy cnaamuny [. Jlayrepnaxrta y cdepi npas
moaunn [17; 18], 3BepTae yBary Ha Te, 1110 TTPOTIO3UITii HAZ[ATU OCHOBOIIOJIOKHIM
IpaBaMm JIOAMHN MiKHAPOIHOTO CTATyCy 1 3aKPIIUTH MOTO B Mi’KHAPOIHOMY JIOKY-
MEHTI HeOJTHOPa30Bo TifHIMaucs 11ie 3 20-X pOKiB MUHYJIOTO CTOJIITTS, 30KpeMa,
socern 1928 p. y IMapuxi B [HCTUTYTI MiXKHAPOAHOTO MpaBa 6YJIO MiJATOTOBIEHO
mpOEKT «/lekmapartii MisKHApOIHUX TIPaB JIIOAMHI», a Y KBiTHI 1929 p. iioro 6yio
CXBaJIeHO Ha TLIeHapHiil cecii uporo Incruryty, mo Binbysanacs y Hpio-Mopky
(CIIIA). HactymnHoio 3HauHOIO TOji€l0 cTao cxBaseHHss DpaHIly3bKoIO JIHTo0
npas gioauan y junni 1936 p. va kourpeci y /lizkoni /logatky no [lexknapartii
[IpaB JIOAWHK i TPOMaJTHIHA. I, HapeITi, TpeThol0 MOMITHOIO MOJIE OYB Imi/I-
rortosyienii I. Bemicom y sxoBTHI 1939 p. mpoekT «/leksapaitii mpaB JOUHI»>
[17, c. 27]. Takox T. JlayTepnaxTt He OyB IIepPIINM, XTO 3alPOIIOHYBAB T€PMiH
MiKHApOAHUN «biiby> TIpaB 0/ IMHN; BJIACHe, 11l TePMiH aKTUBHO BKHUBABCS B
Mi’KHApPOIHO-TIPABOBI JOKTPUHI TOTO Yacy, OCOOIMBO B IOCTIPKEHHSIX, IO TTPO-
BOJIMJINCS TIiJL €riZiof0 AMEPUKaHChKOTO IOPUANYHOTO IHCTUTYTY, SIKHil pPO3POOJIsIB
cBiil mpoekT «MixkHapoaHOTO Bisist ipaBy» [21-23], ogHak BiH OyB mepImM, XTo
JIOCUTD JIETATHHO PO3POOUB MEXaHi3M MisKHAPOIHOTO KOHTPOJIIO 32 JIOTPUMAHHIIM
npas goaunu [17, c. 27].

[Tpodecop C. W Jenks, sikuii ocobucro 3uas I. Jlayrepmaxra, y 1960 p. omy06ri-
KyBaB HayKoBy crarTio: «Iepir JlayTepmaxr: HayKoBellb Ta mpopok» (aurir. Hersch
Lauterpacht: The Scholar as Prophet), B sKiii migKpecIioBaB BUCOKI MOpaJbHi
akocti I JIayrepmaxra Ta xyske 1ikaBi i JaJeKOTJISgHI HOTO HAYKOBO-TTPAKTUYHI
norysaan. Sk yaeHui, Ik BUKJIa/1a4, SIK pelakTop HAYKOBOTO JKypHAJY, SK PaJHUK
ypAnaiB, ak koaudikatop i gk cyang Mixuapognoro cyay OOH Bin craBuBcs
710 KOKHOTO 3aBJIAHHS, sIKe BUTIQ/IAJI0 HA HOTO /1010, 3 TIOYYTTIM Ha/[3BUYANHOT
BipnoBigasbHOCTI. [ JlayTepmaxt BBaxkas, MO JIOJACTBO TEPEPOCIO CBOI TOJIi-
TUYHI PaMKH, a HAYKOBO-TEXHIYHUII IIPOTPEC CTBOPUB CBIT, Y SIKOMY MOpaJbHI
CTAH/APTU TA MOJITUYHI IHCTUTYTU HE BCTUTAIOTH 32 Jle/lajli CKIAJHIIINMU Ta
HaraJbHUMU TOTpebaMu; KpH3a, 10 BUHUKJA, CTABUTH i/ 3arpo3y ¢yHaa-
MEHTa/IbHI MOPaJIbHI I[IHHOCTI Ta BCe Te, 1[0 MU HMOBUHHI HaibibIle I{iHyBaTH
B HAIIil KyJBTYPHII CIA/IIIHI, | MOKe TIOCTAaBUTH ITiji 3arpo3y MailbyTHE caMOTo
JIIOJICBKOTO PONY; TepeKUBAIOYM OJHY 3 I'PAH/II03HUX KYJbMIiHAIIMHUX MOIIN
icTopii, IOPUCT-MI>KHAPO/THUK, XOU 1 He B 3MO31 BUPIIIAJIbHO BIUIMHYTH Ha Xijl
MOJIiiA, YTiM, MOJKe i MOBUHEH B3SATH Ha cebe TIOBHOI MipOTO BiIOBIIaIbHICTD 32
CTIPUSTHHSI Ta KEPIiBHUIITBO PO3BUTKOM ITPABOBOTO TOPS/IKY, 110 IPYHTYETHCS HA
cB0O0OOIi, 3aCHOBAaHOMY Ha CIIPaBEJIMBOCTI Ta CIIPSIMOBAHOMY Ha IATPUMKY MUPY
[9, c. 102—103]. OueBumHO, Taki MOpasbHi opieHTHPH Ta 1iHHOCTI I. JlayTepnaxra
i a1 TOMITOBX J/IJIsi PO3BUTKY HOTO iIefi 1110710 MiXKHAPOIHOTO 3aXUCTY IpPaB
JIIOTAHMU.
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Ilepwi kpoxu 6 po3podui KoHuenuii MidcHapooHozo 3axucmy npaes aoouUHuU.
Mixcnapoonuit binne npas aoounu

JlocuThb TUTIOBUM [17151 KOKHOTO HAYKOBIIS 3POCTATH B TIEBHOMY HAYKOBOMY CEPEIO-
BUII Ta MaTW 3MOTY JIJIMTUCS CBOIMM TOTJsAAaMu 3 KoJseramu. [lepuri kpokn
y po3pobii Koumuentii mpas joauan I. Jlayreprnaxt 3pobus y Benukiit Bpuramnii
y 1942 p. y mexkax Toapuctsa I[portisi (aura. Grotius Society). 1lo cyri, Tosa-
puctBO Ipolisi cTano 1eHTpoM MikHapoaHOTro npaBa y Besukiii bpuranii Ta i
y misiomy B €Bpori i gac [Ipyroi citosoi Biiinu. Y 1958 p. ToBapuctso 6ysio
peopranizoBaHe Ta cTajao GyHIaMEHTOM JIJIs CTBOPEHHS IHUPOKO BiZIOMOTO ChO-
ro/iHi BpuTaHCbKOro iHCTUTYTY MIKHAPOJHOTO Ta MOPIBHSJIBHOTO IpaBa (aHTJI.
British Institute of International and Comparative Law (BIICL)) [24].

[Tporsirom poky ToBapuctBo Iportist mpoBOANIO GJU3BKO IECATH 3aCiJaHb.
Baacne e Tosapuctso crasno aua I. JlayTeprnaxra yHikaabHUM HayKOBUM Maii-
JTAaHYMKOM, Y MeKaX SKOTO IPOBI/IHI IOPUCTU-MIKHAPOJAHUKU MOTJIH JILTUTUCH
CcBOIMU ifiedMu 3 Kojeramu. /[oroBiji, TpOTOKOIM Ta iHII Marepiajiu 3acijlaHb
Tosapuctsa I'portis 3rogom BunaBanucs y «Bicauky Tosapuctsa [portigy (anri.
Transactions of the Grotius Society) [25].

[ns nmpuxnany, y Bumnycky 28 3a 1942 p. «Bicauka Tosapucta Iportisi» MicTummcs
Taki cTarTi (HayKoBi 101OBiMl): «MiskHapo/He ITpaBoO Ta MOPCHKi, BIiCbKOBI Ta
MOBITPsTHI cy/in iHO3eMHUX ypsziB y Criomydenomy KopomiBersi» (aBtop — P. Kypa-
TOBCBhKHUIT) [26]; «MizkHapoiHe KpuMiHaIbHe MTPABOCY/ B MUPHUI Yacy (aBTOp —
JIx. Baiic) [27], «<MixxnapoHe mpaBo Ta mpuunnu BiitHu» (aBTop — A. JI. Iyaxapr)
[28], «/lesiki mpaBOBi acriekTn (hiHAHCYBAHHSI MiKHAPOJIHUX YCTAaHOB» (aBTOP —
K. B. [Ixxenkc) [29], «Ilcuxosoriuauii ctaTyc cy4acHOrO Mi>KHApOJHOTO IIpaBay
(aBrop — P. Becr) [30], «IpomasssHCTBO B MizKHAPOAHOMY TIpaBi» (HAYKOBI 3aIlTMCKU
3a pesyssratamu obroBoperts B ToBapuctsi Iportist 3i Berymom B. P. Bicrioma) [31].

[likaBo, 1Mo momnoBi/ib Ha TeMy «IIpaBo Halliil, npupoaHe paBO Ta NpaBa
JIIOUHIY, 3po0seHy mpodecopom I Jlaytepraxrom 2 rpyaast 1942 p., BKIHOUYEHO
y Bumyck 29 (1943) «Bicuukas depes Te, 110 «BoHa OyJsia OTpUMAaHa HAJITO Ii3HO
JUIS1 BKJIIOYeHHs y Buntyck 28» [32, c. XXII|. Moskna npumnyctuti, 1o mnpodgecop
I Jlaytepmaxt micjig oro HayKoBoOl 0110BiAl y ToBapuCTBI 1ie 3Ha4HO J00IIpa-
I[bOBYBAB i mepe/; Oy OTiKyBaHHSIM.

[Toepratounch 10 HayKoBOi omoBizi Tpodecopa I. Jlayrepnaxra «IIpaBo Hariii,
PUPOJIHE TIPABO Ta TIpaBa JIOAWHU», TO B Hill aBTOP 3BEPTAETHCS 10 MPOOIEMM
MIKHAPOTHOTO BU3HAHHS Ta 3aXWCTY TpaB JIOAWHU, 30KpeMa B KOHTEKCTI Tpo-
nosutlii moxo Mixuapoanoro Bimrst 3 npas moguau (anra. An International
Bill of the Rights of Man) [33]. Y 1ieHTpi fioro KOHIEMIIii Mi>KHAPOAHOTO 3aXM-
CTy TIpaB JIIOJIMHY JIeXKaTh TPUPoAHO-TIpaBoBi izei [10, c. 496; 20]. [IpoBoasun
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JOCTTI/IKEeHHSI TeHe3UcCy ijieil mpupoaHoro npasa, [. JlayreprnaxTt 3Beprae yBary,
10 BOHU He IMPOCTO CTAHOBJSATH iICTOPUYHUI iHTEpecC /1T PO3YMiHHS MTPUPOIN
npaB JoanHd. Ha yMKy HayKOBIIS, <SIKIIIO MU XOUeMO 3 Oy/Ib-SIKOI0 HAJIIEI0 Ha
VCITiX 3ITKHYTHCS 3 IMBOBWKHUMY 1, 3MaBasIOCsT O, HEPO3B'SIBHUMU TTPOOIeMaMu
MizkHapoHO1 XapTii TpaB JIIOJIUHU, JIOIIJIbHO NIYKATH JI0NIOMOTH Yyepe3 HaCTiLy-
BaHHS JIIOJICHKUX MipKyBaHb 3 1bOTO MMUTAHH Ta TOIIYKY CIPaBKHbOTO 00 €KTa
Mi’KHAPO/THOTO TIpaBa»; «OKpeMa JIoanuHa — i1 106pobyT i cBoboa ii ocobucTo-
CTi B 11 PI3HOMaHITHUX TPOSBAX — € KIHIIEBOIO OJMHMIICIO /I BCbOTO IMPaBa»
[33, c. 31]. BaachHe Taki morJisiii MiJIKPECAOIOTH aHTPOTIOIIEHTPUYHI TT1AX0IN
HAYKOBIIS 10 PO3YMiHHS MiKHApOJHOTO TIpaBa, sKi copMyBaucgd HAa OCHOBI
KOHIIeMI[il TPUPOHOTO TpaBa.

Hactynuum kpokom nipodecopa I. JlayTeprnaxra ctano 3aBepiieHHsI HOr0 KHUTH
«Mixnapoauuii Bimnb npas soguau». g kuura 6yna sasepiiena y 1944 p.,
i Teprr Jlaytepnaxt mojas ii g0 BugaBHuirrBa Komymoilicbkoro yHiBepcurery
(aur. Columbia University Press), 3 sKkuM AMepUKaHCHKUN €BPEHCHKIIT KOMITET
(sxuit i OyB iHIIIaTOPOM HaNMMCaHHS TaKOI KHUTW) MaB JIOMOBJIEHICTH MO0 ii

npyky [16, c. 252].

Kuura «Mixnapoauuit Binas npas goaunny Buiinaa apykom y 1945 p. ta
CKJIAZIA€ThCS 3 TPphoxX po3aimiB. /lo posminy 1 «IIpaBo Hamiii, mpupoaHe mMpaBo
Ta 1paBa JIOJAUHU» yBIHIIN poBeZieHi HUM focrijskeHHs y 1942-1943 pp.,
30KpeMa Bumiesrajgana Jomosigb, 3pobyeHa B Mekax 3aciganasa Tosapucrsa
Iportist y 1942 p. ta omybmikoBana y «Bicuuky Toapuctsa Iportisi», a Takosx
cepis mekiii, mpountana I. Jlayrepmaxrom y KemOpumxki y 1943 p. [16, c. 252].
[pyruii posain mictuth caM Teket MixknapoaHoro bisrg npas monunu. Y Tpe-
THOMY PO3JiJi mepeabadeHnii MexaHism 3abesnedennss MiskHapogaHoro bisis
MpaB JIIOJMHY, B IKOMY OCOOJIMBa yBara TIpUJIijieHa CTBOPEHHIO Ta MPOIeaypi
nissibHOCcTi Brcokoi Kowicii mogo warmsaay 3a porpuManHsaM MikHapoaHOTO
bBismra pas moanan [34].

Bapro migrpumaru nosutio A. B. CiMricona, sikuit 3BepTae 0coOJIMBY yBary Ha
Te, 1110 HaBa)KJIUBIIIOIO YacTuHOO MizkHapoaHoro Binss npas JgoauHu € KOH-
1eririst mpumycoBoro BukoHanHs bisia. [ormaz Jlayteprnaxra Ha 11e TpyHTyBaBCs
Ha TPbOX IPUHIMIAX: MEPITN TOJISATaB y TOMY, 0 HaJe)KHe BUKOHAHHS TIPaB
JIIOIMHE Ma€ OyTH MTPeMETOM BHYTPIIIIHHOTO 3aKOHO/IABCTBA, 1 TOMY BKJIFOUEHHST
MiskHapozatoro Biis mpaB JT0AWHU /10 HAIIOHATBHOTO 3aKOHOABCTBA MaJIo O1
6yTu 06OB’SIBKOBUM; JAPYTUI TIOJISITAB Yy TOMY, 1[0 Ma€ OYTH CTBOPEHUH MOCTIiii-
HUH MikHapoaHWiT opran — Kowicist, sika 3aiiMaacst 6 He TPOCTO TOPYIIEHHSIMIM
1paB, a i MOCTIHIM HATJISIZIOM 1| MOHITOPUHTOM, TIPUYOMY BOHA He Ma€ OyTH aHi
MOJIITUYHUM, aHi cyzioBuM opratoM (I. JlayTepriaxT BifIKK/IaB i/1€t0 MiKHAPOIHOIO
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Cy/IOBOTO 3aXUCTY TIpaB JIOJAMHU K He3/1HCHEHHY); TPeTiii MPUHITUII T10JISATaB
y TOMY, 110 TaKWH OpraH MOBUHEH BOJIOJITH OCTATOYHUMU Ta e(PeKTUBHUMU
MOBHOBa)KEHHSIMU JIJIs1 3a0e3IedeHHs] BUKOHAHHS Bijist paB JiioauHu ta 6yTu
inkopriopoBanuM y cuctemy OOH [11, c. 69].

«Mixknapoauuii binnb npaB moaunuy» [ JlayTeprnaxTta BUKJIWKAB 3HAYHUU
iHTepec SIK y HAyKOBiH, TakK i B MpakTUuHill cdepi. 30KkpeMa, peleHsiio Ha PyKo-
nuc kauru 'y 1945 p. HanucaB ouH i3 HAWBIZOMINIUX aMePUKAHCHKUX IOPUC-
tiB-mizkHapogaHukiB 1. /[skeccan [12], sxuil BifgzHauaB, 110 Xoua ijies TAKOTO
MiKHapOJTHOTO OiJIJIst TIpaB 30BCIM He HOBA, ajie 3HAYHUN BHECOK Tpodecopa
JlayTepraxra 1oJisita€ B TOMY, 10 BiH BECBITJIMB ITIO i/Ief0 Ta PO3POOUB CBiil TIaH
i cBOI apryMeHTH, 1110 B CBITJI TOAi pOOUTH KHUTY OCOOJUBO MEPEKOHIMBOIO.
PetnensenT migkpecsioe, mo mpomosuiii mpodecopa Jlayrepnaxra «Bce 1iie Tpo-
CTATAIOThCA B MaitbyTHe i He OyAyTh peasidoBaHi BiJpasy, aje BiH Ma€ CIIpaBy
3 JKUTTEBO BAKJIMBOIO TIOTOYHOIO TIpodsiemMoio». I1. [[skeccan 3ayBaxkye cMisu-
BicTh Ta mporpecuBHicTh izeii . JlayTepnaxra, SKuil «CMOKIWMHO BU3HAE, 1110 OJIHE
3 “peBOJIIOIIITHUX HOBOBBEEHD” TOJISATAE B TOMY, 1100 TIOKIHYMTH i3 3aCTapiion
JIOKTPUHOIO, 3TiIHO 3 sIKOI0 0coba € 00’eKTOM, a He cy0O’'€KTOM TpaBa Halliii»; mpu
IIbOMY aBTOP 3BepTae yBary Ha nponosutii [T Jlayrepraxra mono MiKHapOIHOTO
MeXaHi3My HarJsiny 3a JOTPUMAHHSM TPaB JIOIUHU: <3 MPOIeCyaJbHOI CTOPOHU
BiH He IIPOTIOHYE, 106 0COOKM MaJIH MPSAMUIL JOCTYII 10 MisKHAPOIHOTO CYA0BOTO
opraty, ajie BiH HaJla€ IIPaBO Ha MOJAHHS IIETUIII], SIKe 3aIouaTKyBaso O “MiKHa-
POJIHY TIPOIIeLyPy PO3CJiyBaHHs” MixKHApOAHUM opraHoms». Takox II. [Ixxeccan
MiIKPEeCITIoE MPaKTUYHUI XapaKTep el mparti, Ika € KOPUCHUM MTOCIOHUKOM JIJIsT
oiniiHuX 0ci6 IHO3eMHUX BIZIOMCTB 1 ypsAZOBUX HpeacTaBHUKIB [12, ¢. 847].

Po3zeumox xonuenuii mizcnapoonozo 3axucmy npae moounu I. Jlaymepnaxma
nicaa npuinamms Cmamymy OOH

«Mixnapoannii bisis npas moannn» I Jlayreprnaxrta BUHIIOB IPYKOM y YepBHI
1945 p., mpaktuvyHO y TOH ke 4ac, komu OyB npuitnstuii Craryr OOH [16,
c. 256]. Cepen inmoro CratyT mepenbdadnB JOCUTHh BaKIWBI MOJOKEHHS, sTKi
CTOCYIOThCS TIpaB JIIOAUHN. 30KpeMa, y ipeamOyri CTaTyTy feThCst PO «yTBep-
JUKEeHHsI BIpM B OCHOBHI TIpaBa JIIOAUHM, Y TIAHICTD 1 MIHHICTH JIIOICHKOI 0COOUCTO-
cTi», y man. «6» m. 1 ct. 13 CratyTy nepeabaveHi moBHOBasKeHHsT [eHeparbHOT
Acamb6Jiei opraHizoByBaTH JOCIIIKEHHS Ta HaJaBaTH PEKOMEHJAIl 3 METO
«CIPUATH peajisaliil npas JIOAMHA i OCHOBHUX CBOOOJ /IS BCiX, 6e3 po3pis-
HEHHsSI PacH, CTaTi MOBH Ta PeJiTii»; y M. «B» cT. 55 CTaryTy HOPMaTHUBHO
3akpinzeno cupusaag OOH «3aranpHiil ToBa3i Ta AOTPUMAHHIO TPAB JIOANHU
Il OCHOBHMX CBOOOJ /st BCiX, 6e3 PO3pisHEHHsSI pacH, cTaTi, MOBU U PeJIirii».
BaxnBoio € ocobiuuBa poab EkoHomiunol Ta comiaabHoi paan OOH (mami —
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EKOCOP), gka 3rigno 3 . 2-3 c1. 62 CTtaTyTy «Ma€ MOBHOBaKE€HHS Ha/laBaTH
peKoOMeH/Iallii 3 MeTOI0 3a0XOYeHHS MMOBaru i JOTPUMAHHS TpaB JIOJUHUA Ta
OCHOBHUX CBOOOJI JIJIst BCIX» Ta «TOTYBaTH JIIst MoAaHHs 110 TeHepasbHOl AcamOei
MTPOEKTU KOHBEHIIIH 3 TTUTaHb, 1110 BXO/ATH JI0 ii KoMTeTeHIlil». Kpim Toro, Bismo-
BizHO 710 cT. 68 Cratyty, EKOCOP BHpasi ctBopioBaTu KoMicii B eKOHOMIUHi
Ta COIHAJIbHIN ramy3sx Ta i3 3a0X04eHHsI paB Jioaunu [35].

Orxe, Bigmosiaao 10 cr. 68 Craryry OOH miz erizoro EKOCOP y 1946 p. Gyna
yTBopeHa Komicist 3 ipaB JIIOAMHM.

Kowmicia na cBoiil nepuiiii cecii Ha noyatky 1947 p. ynoBHOBasKMJIa CBOIX IOCA-
MOBUX 0cib chopMysioBaTH Te, M0 BOHA HA3BAJA <IIOTEPEAHIM MTPOEKTOM MixK-
Hapoaroro Bimng npas moxunus. Ilisnime po6ory B3sgB Ha cebe odililinmii
penakIifnHuil KOMITET, Mo cKaafaBcs 3 4ieHiB Kowmicii 3 BocbMu sepskaB, Biji-
OpaHux 3 ypaxyBaHHsM reorpadiunoro posmnoziny [36].

Ha nouarky poboru Kowmicii 3 npas JoguHu BUCTOBIIOBAIKCS PI3HI HOIISN
o0 hopmu, stkoi MaB HaOyTH Bistk mipaB. PepakitiiiHuii KoMiTeT BUPIIIUB TTi/1-
rOTYBaTH JIBa JIOKYMEHTH: OfMH y (opMi JeKrapaitii, sika 6 BUKJIajaaa 3arajibHi
MPUHIMITN a00 CTaHIAPTH MTPaB JIFOAMHM; iHIITNI y (hopMi KOHBEHIIIi, sika 6 BU3HA-
yaja KOHKpeTHi mpaBa Ta ix mexi. Ha apyriit cecii, y rpyani 1947 p., Komicis
BUpiNIMIA BXKUTU TepMiH «MizkHapoauuii bijib rpaB moanHm» 10 cepil 10Ky-
MEHTIB, IO TOTYIOTbcs [36].

ILikaBo, 110 monosizayeM Ha 3aciganni Kowmicii 3 npas mogunu 6ys I. Jlayrep-
naxt, akuit 12 tpasus 1948 p. noxas [lomnepeaHio 0MOBIb, 1O CKJIaaaacs
3 65 CTOPIHOK Ta MiCTHJIa Cepell iHIIOro aBTOPChKUN MPOEKT MiKHApOIHOTrO
Bistst mpaB srouaM, 1110 OyB BKJIOYEHUIH B OCHOBHMIT TeKCT J[OTOBI, a TakoX,
SK ofaTok 10 [lonosiai, mictuaucs npoekt Jlekaapaliii 3 mpaB JIIOJUHU Ta MPO-
ekT KoHnBeHltii 3 npaB moaunu [37].

Y srapaniit Jlonosiai I. Jlayrepnaxrt 3Beprae yBary Ha Te, mo Cratyr OOH
€ OPIEHTUPOM Yy BU3HaHHI cTaTycy 0coOM Ta Il 3aXUCTy MiKHAPOJHUM CITiB-
TOBApUCTBOM; ToJiokeHHsT CTaTyTy 100 MpaB JIOAWHNA Ta OCHOBHUX CBOOOJ
BUPAXAOTh IOPUAMYHI 30008’ s13anHs, 0608’ s13k0Bi st wieniB OOH [37, c. 1].
Oco6IMBO aBTOP MiJKPECIIOBAB, IO AOIIJbHUM € CTBOPEHHS e(pEeKTUBHOIO
MEXaHi3My MIKHApPOJHOIO HArJAAY 3a JOTPUMAHHAM IIpaB JIIOAWHU; HA HOro
AYMKY, CJIijI YHEMOXKIUBUTH, 11106 Biib «OyB NpUHHATHN SK rojia Aekaapaitis,
sgKa MaJio 1o aactb» [37, c. 1]. Ha Toit wac y Kowmicii mepeBaxana gymKa mpo
JIOIJIBHICTD MPUKWHATTA /IBOX OKPEMUX JOKYMEHTIB: OJIHOTO 3 IepesiiKoM IpaB
JIIOJIMHU Ta 1HHIOTO — 3 MEXaHI3MOM HarJsgly 3a JOTPUMAHHSM IIPaB JIOAMHHU.
3 TOIJISIIy HAyKOBIIS,, HEJIOIIJIbHUM € PO3JijieHHs1 Bisis mpas JOAMHN Ha JBa
OKpeMi JIOKyMEHTH: caM TepesTiK TpaB JIIOANHN Ta MeXaHi3M 3abe31edeHHs 0ro
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BUKOHAHHS, Yyepe3 Te, 10 111 JiBa MUTaHHS € B3aeMonoB sizanumMu. [. Jlayrepamaxr
HArOJIONIYBaB, 110 «XapaKTep i 0OCAT MpaB, SIKi MU BUPIIITYEMO BKJIIOYUTH B HHOTO,
MOBHMHHI BU3HAYaTHCS 0O0B’SI3KOM HOr0 BUKOHAHHS, JIJIsl TOTO 1100 rapaHTyBaTh
peasizaitito Takux mpas» [37, ¢. 3]. Baacue i1 cam Cratyr OOH, gk migkpecsioBas
MOCTITHWK, y cT. 55 mepenbadae, mo OOH crpusie 3aranbHiil moBasi Ta 10TpH-
MaHHIO TPaB JIOAMHKU i OCHOBHUX CBOOOJ, OTIKe, BJKe 3 1i€i HOPMU BUILIUBAE
YiTKUI 000B’SI30K KOJIEKTUBHUX JIiil 100 TapaHTyBaHHsS IIpaB JIIOAUHHU, TOOTO
CTBOPEHHS Ta [iSJILHOCTI Bi/IIIOBIIHOTO OPraHy MiKHApOJHOTO HATJsAAy (KOHT-
poJito) 3a ix gorpumanuaMm [37, c. 12].

Tenepampra Acambiess OOH cBoeto pesomortieio 217 A (I1T) Big 10 rpymus
1948 p. nmpuiinsana 3arajbHy AeKJapalliio IpaB JIOJAWHU, SKa B JeKJIapaTUBHIN
dhopmi nepebaunia epeiK MpaB JIOAMHU, 6e3 OYIb-sIKOr0 MeXaHi3My iX rapaH-
tyBanH4 [38]. IlikaBo, 1o micsst TpUHATTS 3arajabHOI JeKIaparlii paB JIOUHA
I. JTayrepraxT omy6JiikyBaB y BpuTaHChbKOMY MIOPIYHUKY MisKHAPOIHOTO MpaBa
CTATTIO, SIKA TaK 1 Ha3mBajacsd: «3arajbHa JleKJaapallisi IpaB JIOAUHUY, B SKil
3rajiaHa JieKJapailist, Ha IyMKY HayKOBI, «OyJia BU3HAHA iCTOPHYHOIO MOIEI0
rInOGOKOTO 3HAUeHHs i K ogHe 3 HaibOiabmumx gocsaraerb OOH» [39, c. 354].
[IpoTte HaykoBelb CTaBUB IIiJl CYMHIB JIOIIJBHICTb TAKOTO JIOKYMEHTA SIK JIeKJIa-
parii. 3okpeMa, BiH 3ayBaxyBas, 1o wienn OOH, miaxkpeciooun BaKIUBICTD
[exmapartii, BimMoBuIMcs Bif izel, 1o /lexmapaliisi moBUHHA HaKJIaJaTh Ha HUX
IOpUINYHe 30008’ I3aHHS TIOBAKATH TIPOTOJIONIEH] HEIO MTpaBa JIFOIMHU Ta OCHOBHI
cBobomm. «/lebatu B Tenepasbriit Acam6uiei Ta B TpeThboMy KOMITETi He BUSBUIIN
JKOJTHOTO 3aHETIOKOEHHS 4Yepe3 HEeBIIMOBIHICTh MiXK ITPOTOJIONIEHHSIM YyHiBep-
CaJIbHOTO XapaKTepy IpaB JIIOJMHMU, 10 € npeamMeToM /leksapaiiii, Ta BiZIMOBOIO
Bijl mpaBoBOro 000B’I3KYy HazaTu iM fopuandnoi cuan» [39, ¢. 357]. Ha pymxy
I. Jlayrepnaxra, Tiibku npuidiHATTS MixkHapoaHoro binng npas jgoauHu gk
e(peKTUBHOTO IHCTPYMEHTY, SIKUI MaTUMe IOPUINYHY CUJIY Ta MeXaHi3M MiXKHa-
POJIHOTO HATJISILY 32 JOTPUMAHHIM ITPaB JIOAUHM, 3MOKE 3a0€3MeYUTH ICTOPUYHE
nocsaruennss Cratyry OOH y cdepi npas J0AUHN Ta OCHOBHUX cBOOOA. Biib
IpaB JIOAWHU € MOTYTHBOIO 30PO€I0 JIIsT BUKOHAHHS 3aBIaHHS OO0 TapaHTy-
BaHHSI TIPAB JIIOJMHMU, sIKe, TTOPSI/ 13 3aBAaHHsIM 30€peKeHHsT MUPY, CTAHOBUTH
BusHavyasnbny Mety Cratyty OOH Ta mixknapozanoro npasa [39, c. 357].

«Mixcnapoone npaso ma npaea a00unu>

[Ticag mputingartsa Craryty OOH ta 3aranbHoi gexnapartii pas joguHu 1948 p.
I. JTayrepraxT IPOJOBKHUB HAYKOBY PO3POOKY KOHIIEIIiT MisKHAPOIHOTO 3aXUCTY
npaB jmoautu, 1 y 1950 p. omy6aikyBaB kuury «MikHApO/IHE TIPABO Ta MpaBa
moauany» (aura. “International Law and Human Rights”) [40], sika crama mpo-
JIOB’KEHHAM MOT0 KOHIIEeIIlil Mi>KHAPOIHOTO 3aXUCTY IIPaB JIOJAWHU. Y 1epeIMOBi
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JI0 1[bOTO BUJIAHHSI aBTOP MiJIKpecsioBas, 110 micsas npuiinarts Cratyty OOH
KOHIIETITyaTbHiI TTUTaHHS MPaB JIOAWHY IiIJIATAI0Th TIEPEOCMUCTIEHHIO, 30KpeMa
IO/I0 TTOJAJIBIITUX 3YCHUJIb, SIKi MAIOTh OYTH CHPSIMOBaHi Ha Te, 106 3pOOUTH
nosoxenuss Crtaryry OOH y cdepi 3axucty npas moauan e(eKTUBHUMH Ha
MIUPIIOMY TJIi pobeMu cy®’€KTIB MiKHApOIHOTO MpaBa Ta B3aEMOJII mpaBa
Halliif (MI>KHapOJIHOTO TIpaBa) 1 IPUPOHOTO 1paBa y 3B’513KY 3 MOCTIIHUM MUTaH-
HsaM opmary «ypsia — 3abesnedeHHs MPUPOIHUX i HEBiJ' €EMHUX TIPaB JIIOAUHU»>
[40, c. VII]. 3 orisany Ha Taki mipkyBauus I JlayrepraxT moOyayBaB CTPYKTYPY
CBOTO JIOCJII/PKEeHHS, sike MicTuiio Tpu yactTunu: «Yactuna 1. [Ipasa moguanm ta
npaBo Hailiii», «Hactuna 2. [Ipasa moannu 3a Craryrom OOH», «Hactuna 3.
Mixknapoauuii bisab mpaB J0AUHNY.

Bapro migrpumaru aymky K. B. [[skenkca, SKuil miIKpecsIioe, Mo MpUOIM3HO
nosioBuHa kHUTH (Bkaodyae Yactuny I, Posnin 2 Hactunm II ta Betynnumii pos-
min i sakmouni ab3aim Yacrtunu 111) — 1me 06roBopeHHs 3arajJbHUX MPUHITUIIB
«TOCTiiHOTO 3HAYeHHs > [9, ¢. 52], SKi HABPsI/ YU BTPATSATH CBOIO aKTYaJIbHICTh Ta
HAYKOBY I[iHHICTH 3 yacoM. 3okpeMa, Yactuna I kHuru — 1e 06GroBopeHHs B Haii-
HIMPININA IePCHIeKTUBI MICI TIPAB JIIOJAWHU B MI)KHAPOJHOMY IIPaBl «Ha MIUPIIOMY
11 ipobsiemMu ¢y0’€KTIB MisKHAPOHOTO TIpaBa» Ta B3a€EMOJIii ITpaBa HaIliil (MiKHa-
POJIHOTO TIpaBa) Ta MPUPOHOTO TIPaBa Y 3B’s13KY 3 MOCTIHHUM NMUTAHHSIM: BJa/ia
(ypsin) — sabesnedeHns IMPUPOAHUX 1 HeBix'eMHux npas Jnoguau [9, c. 52]. Ak
i monepene Bumanus «Mixkuaponuuii binms npas mogmay 1945 p., 114 KHUTA
npodecopa Jlayrepmaxta oTpuMana MO3UTUBHI pelleH3ii, 30KpeMa, sIK Taka,
Mo «cTane OAKaHUM JIKEPETOM TePEKOHINBOTO aHATI3Y /IS THX, XTO BBAXKAE,
[0 OPTOMOKCAJIbHI KOHIIEMNIIii MiKHAPOIHOIO TpaBa MOTPeOYIOTh TePETJIsLy»
[13, c. 519], a Takox GyJa BijgsHaueHa SIK TIpallsl, <0 3HAYHOIO MIPOIO CIIPUSIE
nozabIIiil TpancdopmMaltii mpaBa Halliil Biji IpaBa JiepskaB /10 [IpaBa MixKHAPO/I-
HOT'O CYCIILJIbCTBA 3 OKPEMOIO JIIOAMHOIO B CAMOMY II€HTP1 MOTO KOHCTUTYIIIHO]
cTpykTypu» [14, c. 1056]. OcobnmBa yBara y pereHsisix IpuIiisiiacs meperek-
TUBHOCTI MI)KHAPOJHOTO HATJSNY 32 AOTPUMAHHAM ITIPaB JIOJIWHU, 30KpPeMa,
K. Meep akiieHTyBaB yBary, 10 Takuii Mi>KHAPOJAHWI HArJisiji 32 JOTPUMAHHIM
MpaB JIOANHH, HaBITh SIKIIO HOTO CIIOYATKY MOTOAUTD JIKIe 0OMeKeHa KIIbKICTh
yPsi/liB, MaTUMe TIOTY;KHUI BIUTUB Ha iHrm gepxkasu [13, c. 521]. Buacue, Taxi
pelieHsii Moka3yoTh Jyske aBTOpUTeTHUN xapakrtep i€l mpaii I. Jlayrepnaxra,
IO TPYHTYETHCS HA HOTO aHTPOTIONEHTPUIHUX MMiIX0AaX J0 PO3YMIHHS MiKHa-
POJIHOTO TIpaBa Ta KOHIENIii mpupoaHoro npasa [19, c. 27; 20, c. 395].

Kuura «MixuapojHe paBo Ta mpaBa Jioauans» . JlayreprnaxTa, monpu BU3HaHUN
aBTOPUTET aBTOPA, BUKJMKaAJA JAUCKYCIl, JesIKl 3 HUX 3BOAMJIUCS /10 il TOCTPOL
kpuTuku. Tak, 17 npukaaay B pelieH3il (aBTop He 3a3HauyeHUIi) HA 3TajlaHy
KHUTY, 1o Oysa omybmikoBana B «IOpuamaHomy mokBapTaabHuKy [liBHIUHOT
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Ipnanpii», kKoHCTaTOBaHO, 1110 He3Bakauu Ha Te, 10 y Craryti OOH nep:xaBu
«IITBEPANJIA CBOIO Bipy B OCHOBHI TIpaBa JIIOAWHW», a [eHepanbHa Acambiiest
MPOTOJIOCHUJIA Yy CBOIM 3arasibHiil JieKaapallii mpas JIIOJIUHY, 1110 «KOKHA JIIOINHA
Mae Bci mpaBa i cBoOou, BUKIaeHi B il [lekmapartii», Ko cripaBa JOXOIUTh
JI0 OTPUMAHHS IIPAKTUYHOL JOIOMOTH OKPEMIill JIIOAWMHY, «MU OiIbII-MEHIII 3Ha-
XOIUMOCS TaM, Jie My Todaysu B Temui Biku» [15, c¢. 175]. Bnacue, Ha mymKy
QHOHIMHOTO PeleH3eHTa, KOJU XTOCh HaMara€eTbCsl CKJIACTU YHiBepcaJbHUN
JIOKYMEHT, O/IHAaKOBO NMpuHATHUN Y Mocksi, JIonnoHni Ta Ha [aiTi, koMmmpomicH,
1[0 MalOTh OYTH JOCATHYTI, IPU3BOIATH 0 HEYITKUX y3araJbHEHb i JBO3HAYHUX
Bupasis [15, c¢. 175]. I cupaBzi, Ha yHiBepcaJIbHOMY PiBHi, 3Ba)KAlOUM Ha COIli-
aJIbHY HEO/IHOPI/IHICTh PI3HUX JlepsKaB Ta BIZIMIHHOCTI B iXHIX TOIJIs/IaX Ha IIpaBa
JIFOZIMHH, CKJIQJIHO BCi IIpaBa 3BECTH /IO CIJIBHOIO 3HAMEHHUKA, OCOOJIMBO KOJIU Tie
CTOCYETBHCS COIIAIBHUX, EKOHOMIUHUX Ta KyJAbTYpHUX 11paB. Tomy, y 60-x pokax
XX CT. cTaso 04eBUIHNAM, IO KOJIU OO TPOMAASHCbKUX Ta MOJITUYHUX IIpaB
MOKJIMBO BCTAHOBUTHU €/IMHI CTAH/IAPTU 1X rapaHTyBaHHS, TO 10/I0 COIIATbHUX,
€KOHOMIUHMX Ta KYJBTYPHUX IIPaB AINTH CIIJIBHOTO 3HAMEHHUKA He B/IaBaJIOCs.
Tomy, 16 rpyaus 1966 p. OyB npuilHaTHil He ouH, a ABa okpemi Ilaktu: Mix-
HapO/HUI TIAKT IIPO TPOMAISTHCBKI 1 MOJIITUYHI ITpaBa 1 MikHapoaHuii TaKT PO
€KOHOMIYHI, COIIaJbHI 1 KyJBTYypHI npasa. [TakT mpo rpomMasigHChKI 1 MOMITUYHL
IpaBa TOKJIA/IA€ HA JEPKAB-YIACHUIb 30008 SI3aHHST «OBAXKATH 1 3a0e311euyBaTu»
Ta MICTUTb KOHTPOJbHUI opraH — KomiTeT 3 mpaB JIOJUHU 100 AOTPUMAHHSI
TaKuX IpaB, TOJI SK Jiep:kaBu-ydacHuIli [[akTy mpo ekoHOMIYHi, colliasibHi 1 KyJIb-
TYpHI 1paBa 3000B’A3YI0TbCS TIIBKU BKUTH MaKCHUMAJIbHO MOJKJINBUX 3aXO[iB,
TOOTO y MesKaX HasBHUX MOJKJIMBOCTEH, 0O MOCTYIIOBO 3a0€3MEeUNTH Peastisaliiio
mpas, nependbadennx [lakrom [41, c. 181].

OueBuzno, mo I. JlayrepnaxT BUXOAUB i3 KOHIEIIil yHiBepcali3My /0 1IpaB
JIOJIMHU, 32 SIKOIO MPaBa JIOIUHE MAIOTh TJI00ATBHUN XapakTep i yci aep:kaBu
MOBMHHI iX rapaHTyBaTH [42, c. 538], if BiIkKuiaB T€OPil0 KyJBTYPHOTO PEJISTH-
Bi3MY, 3a KOO0 MiKHAPOJHUI TTPABONIOPSIZIOK, 10 IPYHTYETHCS HA YHIBEPCATbHUX
3araJbHOTPUIHATUX 00’EKTUBHUX MOPAJbHUX Ta PAIliOHATbHUX CTaHAapTax, €
HeztocskHUM [43, ¢. 1029]. Bumaerbesd, 1110 y cyyacHOMY PO3yMiHHI ITpaB JIOUHN
HAOLIBIT TPUHHATHOIO € KOHIIETIIIisT TTI0PAJTi3MY, 10 3BOIUTHCST 0 TIOETHAHHS
YHIBEPCAJTbHOTO 3MICTY TIEBHUX I[IHHOCTE, CTAH/IapTiB MPaB JIIOJUHYU 3 BU3HAH-
HSIM HeoOXiZHOCTI BpaxyBaHHSI 0COOIMBOCTEN KYJIBTYPH A€PKaB, B AKiil IIPOKU-
BalOTh iHAUBIAN [44, c. 25; 45, c. 12].

Came yepe3 1e Ha yHiBEpCATHHOMY PiBHI HEMOXKJIMBO TOOYIyBaTU €IMHUN
KOHTPOJIbHUI MeXaHi3M 3a JOTPUMAHHSM IPaB JIOJUHH, 1le MOKJINBO 3pO-
OUTH TIIBKU B Me)KaX PerioHaJbHUX MiXKHAPOIHO-NPABOBUX cucteM. Tomy
B Mesxkax Pagm €Bporu, 3 orysiay Ha OJM3bKICTh COIIAIbHOTO, €EKOHOMIYHOTO
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Ta KyJIBTYPHOTO PO3BUTKY il BJIaCHE KOHIIENTYaTbHOTO GAU€HHsI MpPaB JIIOIMHU,
nepskaBaM-ydacuHuiam Pagu €sponu Brasnocst npuitasatu y 1950 p. €Bporeiichky
KOHBEHIIIIO 3 MPaB JIOAWHU Ta MepefOadynuTH TOCUTh YCIIITHUNA KOHTPOJIbHUIT
MexaHi3M 3a ii gorpuMaHuaM. [o pedi, po3pobHUKN €BPONENHChKOI KOHBEHIII
3 TIpaB JIOJIMHY TiIKPECTIOBAIH, 1[0 BOHU Cepejl iHIIOT0 aKTUBHO BUKOPUCTOBY-

BaJIM HayKOBi HampaiioBanus [. JlayTepraxra 1mo10 MiKHapOIHOTO 3aXKCTY TIPaB
moaunu [11, c. 72; 46, c. 314].

BucHoBoxk

ITpodecop Tepur JlayreprnaxTt 6yB JOCUTh He MepeciuHO0 Ta GaraTorpaHHOIO
0COOMCTICTIO Y MisKHAPOAHO-TIPABOBIN HAyIli, SKUW 3aJUIINB 110 COOi YnMaJIHit
HAYKOBUH CIAI0K. YTPATUBIIN OJU3BKUX POAMUIB Mij yac [oI0KOCTY, BiH 4y/10BO
PO3yMiB LIHHICTH IPaB JIOAMHK. X0ua BiH He OYB Y YMCII HEPIINX, XTO PO3PO-
OWB TIPOEKTH MiKHAPOAHUX aKTiB y chepi 3aXUCTy TpaB JIOAMHM, BiH, HAHOLTbIIT
I'PYHTOBHO JIOCJI/TUBIIY T'€HE3UC CTAaHOBJIEHHS 11PaB JIIOJANHUA Ta BUKOPUCTOBYIOUU
IPUPOIHO-TIPABOBI TMiIXO/IM, 3aITPOIIOHYBAB MOJIe/Ib e(PeKTUBHOTO Mi>KHAPOHOTO
3aXMCTY IPaB JIOIUHMU.

€ oueBMIHNUM, 1110 MO JlayTeprnaxTa o0 HeoOXigHOCTI peanbHOro 3a6e3-
MeYeHHs MPaB JIOMHA HA YHIBEPCATbHOMY PiBHI, a He MTPOCTOTO /IeKIapyBaHHs,
Gy OCUTH TepefloOBUMM i 3HAYHO BUIEPeKYBaIN dac. 1X /10 TeBHOI Mipu
MOJKHA CIIPUMMATH SK i/leaJiCTUYHI, ajixke HaBITh 3apa3 /MOCSATHEHHS OJ[HAKO-
BOT'O YHIBEPCAJbHOTO MiKHAPOJHOTO CTAaH/IAPTy rapaHTyBaHHS IIPaB JIOJAUHU
(0cO06IMBO €KOHOMIYHUX, COIIAJbHUX Ta KYJBTYPHUX) € MajoiMoBipHum. 1o
CyTi MiKHapoO/IHe CITIBTOBAPUCTBO ITiCJIsT TPUNHATTS 3arajbHOI JeKapaillii mpas
moauan 1948 p., a Takok MixKHApOAHOTO MAKTY PO TPOMASHCHKI 1 MOJITUYHI
npasa, MiXKHapOJHOTO MaKTy PO €KOHOMIYHI, COIiaJbHl 1 KyJbTYypHI IIpaBa
1966 p. He neperJigAaNo Mepesik Ta MeXaHi3M TapaHTYBaHHS IIPaB JIIOJIUHU.
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Anoranis

Axmyanvuicmo 0ocnioxcens 06yMOGIIOEMbCS MUM, WO HEYXULbHe 3POCIAHN MYCYIb-
Mancvkux zpomad y xpainax €sponu yYMoNIUII0E KOHDIIKMHI cumyauii uepes 6i0OMin-
Hicms cxionozo i 3axionozo ceimozisdie. Busuenns esponeticvrozo 00ceidy w000 nowyxy
MONCAUBUX  WINAXIE NOOOJLANHS KPUSOBUX MINCKYIOMYPHUX CUMYAUITL € AKMYATOHUM
i QOUiILHUM 3 MOUKIL 30PY MONUCAUB020 NOOAILULOZO BNPOBAONCEHHS 8 HAUIOHALLHE 3AKO-
nodascmeo. /s 0ocsiznenns nocmasienol Memiu SUKOPUCMAHO KOMNAEKC Memodis: dia-
JeKmuuHUil, (PopMaILHO-10PUOUUHUEL, MemoOu ananisy ma cunmesy ma . IIpogionum
€ NOPIBHSILHO-NPABOBULL MemOod. Y cmammi npoanaiizoéano MycyroMaHcoKUil i ceponeli-
coKuil nioxoou 0o npupodu i amicmy npas modunu. Buokpemieno xuiouosi xapaxmepu-
CTUKU NPABOBO2O CMAMYCY 0COOU, 6LACTMUBL ICAAMCOKOMY NPABY, 6 ACNEKMI NPUSHECeHIS
MaKozo Po3yMiHHsa Npas JIoOUHU 6 E€BPONEUCHKe cepedosuule. 3asHaueno, wo KOHCM-
MYUIHHO-NPasoeull incmumym npas i c6o600 MoOUNU 6 €BPONCICOKUX Oepicasax 6asy-
EMbCSL HA NPUPOOHO-NPABOGI KOHUENUiL 6 YyMosax aibepanvioi demokpamii i ceimcoroi
Oepacasu. Koncmumyuyitino-npagosi Hopmu npo npasa moouni 6 MycyibMaAHCOKUX Kpa-
inax saxpinmoromov neeid’emnuil enaue penizii. Hazonoweno, wo excumi 61adoio kpain
€Esponu 3axodu nedocmaminvo epexmueni. TioKu KOMIPOMICU, 63AEMHA NOBAZA KYTbMYPU
ma 36epescenis PeriZiiinux 0CHO8, BUKOPUCTIAHNS NePedyCiM Npasosux 3acodie ypezy-
06aNs cynepeunocmerl 3 060X 6OKI6 0ONOMONCYMb SHUSUMU HANPY2Y MA GUDIUMU
cynepeuku, Kl GUHUKAIOMb MIdC MYCYJIbMAHAMU MA €8PONEUchKUM cycniivbemeom. Ha
nidcmasi anarisy ma curmesy KOHCMumyyiino-npagosux akmis, HayKosUx npab mouy
NPONOHYIOMBCL MONCAUBL CNOCOOU YHUKHEHHSA NPOOIEM THMezZpauii MYyCYIbMANCOKUX MEH-
wun 6 €gponi.

Kiiouosi ciioBa: npasa i ¢cBOOOIM JIFOAMHI; MYCY/IbMaHChKe TIPaBo; IpoOeMu iHTerpaitii.

© Ipunuax A. A., Ipunuax C. B., 2023



Grynchak, A.A., & Grynchak, S.V. Human Rights in Islamic Law and the Integration of Muslims...

Human Rights in Islamic Law and the Integration
of Muslims in European Countries

Alla A. Grynchak*
Yaroslav Mudryi National Law University,
Kharkiv, Ukraine
*e-mail: a.a.grynchak@nlu.edu.ua
Serhii V. Grynchak
Yaroslav Mudryi National Law University,
Kharkiv Ukraine

Abstracts

The steady growth of Muslim communities in European countries makes possible conflict
situations due to the difference between Eastern and Western worldviews. The study of the
European experience of [inding possible ways to overcome intercultural crisis situations
is relevant and expedient [rom the point of view of possible further implementation
into national legislation. To achieve the goal, a set of methods was used: dialectical (for
objectivity and comprehensive knowledge of the institution of human rights, taking into
account various factors (in particular, religion), formal-legal method (for establishing the
content of legal norms, analyzing the practice of their application), methods of analysis
and synthesis (for the analysis of the constitutional legislation of foreign countries, which
enshrines human rights and [reedoms) and others. The comparative legal method was used
as the leading one. The article compares Muslim and European approaches to the nature
and content of human rights. The key characteristics of the legal status of a person, peculiar
to Islamic law, are highlighted in the aspect of bringing such an understanding of human
rights to the European environment. The constitutional-legal institution of human rights
and freedoms in European states is based on the natural-law concept in the conditions of
a liberal democracy and a secular state. Constitutional and legal norms on human rights
in Muslim countries establish the inalienable influence of religion. The measures taken by
the authorities of European countries are not effective enough. Only compromises, mutual
respect for culture and preseroation of religious foundations, and the use of primarily legal
means of conflict resolution on both sides will help reduce tension and resolve disputes that
arise between Muslims and European society. On the basis of the analysis and synthesis of
constitutional and legal acts, scientific works, etc., possible ways of avoiding the problems
of integration of Muslim minorities in Europe are suggested.

Keywords: human rights and freedoms; Muslim law; problems of integration.
Beryn

[ciam € ¢BITOBOIO pesiri€to, KiJIbKICTh MPUXUJIBHUKIB SIKOT HUHI HEYXUJIBHO 3PO-
crae. Besmkoio ckaioBoro riaodaibHOi MyCyJIbMAHCHKOI CIIIBHOTH € MYCYJIbMaH-
CbKI MEHIIMHU, AK1 BKe BIIIrPAIOTh IIOMITHY POJIb Y KYJBTYPHOMY, CYCIIIJIbHOMY
Ta HABITbh MOJITHYHOMY JKUTTI 6araThOX €BPOIEHCHKUX KpaiH.
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Cutyanig 3 inrerpaiiielo MycyabMman y €Bpolll BUKJINUKAE cepiio3He 3aHENOKO-
€HHA. YPSAIM €BPOINENChKUX KPalH 3ITKHYJIUCS 3 HeeeKTUBHICTIO TMOJITUKN
O/I0 ACUMIJIAIIT TTPeACTAaBHUKIB MYCYJIbMAaHChKUX HAPO/IiB, SKY BOHU PO3TOYaJIN
3 puOyTTSAM Garatbox MirpanTtiB. MycysbMaHChKa CIIJTBHOTA CKJIQIHO ITija-
€ThCs aCUMIJIALIT i HaMaraeTbest 36epiraTvi CBOIO HalliOHAJbHO-PEJITIHHY i/eH-
TUYHICTh. 3axifiHIN CHJIBHOTI TAKOX He BAAJOCS HAJATOJUTH KOHCTPYKTUBHUN
Jliasior Ta IHTerpaiio 3 MyCcyJbMaHaMU.

OcobBo1 yBaru motpedye MUTAHHS MO0 PAJANKai3allii AeIKIX MyCyJIbMaH-
CbKUX CIiJbHOT. IIponarananctu KpalHix MOTJL/iB, BUKOPUCTOBYIOUM icJaaM
SIK TPUKPUTTS, MPONATYIOTh HEHABUCTDh 1 TEPOPU3M, IO 3arpoKy€E OCHOBAM
CITIBXKUTTS 1 PEJITIMHOrO CHIJIKYBaHHS MiK MycCyJibMaHaMH Ta €BPOIEHISIMU.

Ypsau eBponelichbKuX Jieps;kaB MepeBaKHO CIPSIMOBYIOTh CBOI 3yCHJLIISL HA T10JIi-
IeiChKi 3aX0/M Ta aAMiHICTpATHBHI PillleHHS AJIsI PO3B’sI3aHHS 1€l TIPOOIEMHU.
[Ipote, K TIOKA3y€e KUTTS, TAaKUH MiAXi/] € HEAOCTATHBO e(PEKTUBHUM.

[IeBHOIO MipOI0 TTOMUJIKOBUM BUSIBUBCS PO3PAXyHOK Ha aKyJabTypaillito (Crpuii-
HATTS MyCyJbMaHaMU MICIeBOI KyJITYPH Ta 3BUYaiB). Takosx ijies1 MoiTHKY ach-
MIJISIIT, 32 SIKOI0 MyCYJIbMaHU Majii O BTPATUTH CBOIO 1IEHTUYHICTD i MTOBHICTIO
AIATITYBATUCS 10 KyJIBTYpU Kpainu nepebysanis, ne Baasacs [1]. Mycyibman-
CBbKI1 CIIJIBHOTH 3QJIMITUJINCS BIJZIAaHUMU CBOIM TPAAMIIISIM TA IIHHOCTSM.

Oxpemi kpainn (Hanpuriaan, Opaniis) 3pobunu crpodU 0OMEKUTH BILIHB
iciamy 1IsIXoM 3a00pPOHK Ha HOCIHHSI XYCTOK Ta OYPOK y LIKOJIAX i TPOMaChbKUX
micugx. [IpoTe 111 Kpoku He NPUBEJH /10 OYIKYBAHOTO pe3yJIbTary, JIMiie CIIPU-
YMHWIA HaNpysKeHicTh 1 mporectu. IlomiTuka GaraTokyabrypHocTi y Benukiii
Bpuranii, @PH, Ipertii, [Tasii To1o Takok He YHUKAE MiJIKPECTEHHS i30TI0BAHHST
MmycyJsbMan [2]. OxHak 3apa3 o4eBUIHO, IO IIi MiJIXOAU He Jal0Th Pe3yJbTaTiB.
MycynbMaHu CTalOTh OLIBIT 0OI3HAHMMHK TIOJI0 CBOIX MPaB i MOCUIAIOTHCS Ha
JEMOKPATUYHI MPUHITUITH Ta KOHCTUTYIITHI HOPMU KpaiH TiepeOyBaHHSL.

HunimHiii ctad crpaB CBiIUUTh PO HEOOXIAHICTH MOITYKY HOBUX IiAXOMIIB
i cTpareriii 171 epeKTUBHOI iHTETpallii MyCcyJIbMaH y €BPOTENChKe CYCITiIbCTBO
3 ypaxyBaHHSIM IXHBOI iEHTHYHOCTI Ta KyJIBTYPHUX OCOOJMBOCTEN, TPABOCBI10-
MocTi. BaskmBo 3a06e31ednTi KOHCTPYKTUBHMIA ia/Ior, PO3yMIHHS Ta CIIBIIPAIIO
MiK PISHUMM PEJTIriHHUME 1 €THIYHUMU TPyTaMu /s 3a6e3IedeH st CTabiIbHOCTI
11 TapMOHIil B €BPOIIEIICBKOMY CYCIIJIbCTBI, 3ACHOBAHUX HA IIPaBi.

Ha icnyBanHs HM3KM IE€BHUX IEePelIKo/ 1 TPYAHONIIB ajanTallil BUXIJAIIB i3
MYCYJbMaHCBKUX JIepKaB Y €BPOIEHChKUX peasisiX 3BepTaloTh Cepilo3Hy yBary
He JIMIIE I0PUCTH-TIPAKTHKY, TIOJTITHKH, a i HayKoBili. [Tompu Te, 1m0 1151 mpobirema
€ TIOPIBHSHO HOBOIO, ICHYE YUMAJIO JIOCi/IKeHb 111010 11boro. CyTHICTD cyrepey-
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HOCTel icjamMy 3 €BPOIECbKUM CYCIIJIbCTBOM OCTAHHIM 4acoOM JIOCJI/IKyBau
Michael King [3], Silvio Ferrari [4], Roberta Aluffi [5], Jocelyne Cesari [6],
Dominic McGoldrick [7] W.A.R. Shadid [8], Joseph Schacht [9], L. Sykiainen
[10] Ta 6araro ixmmx [11-13]. CreniasbHo poOMB aKIEHT Ha MUTAHHSX aanTaIlii
MYyCYJIbMaHCHKOTO TIpaBa B OKPEMUX €BpoIeichkux aep:kaBax Mathias Rohe [14].
TeopernuHi Ta mpakTHYHI TPOOTIEMU CYMiCHOCTI €BPOTIEHCHKOTO Ta MyCYJIbMaH-
CHKOTO IIpaBa I'PYHTOBHO pociimkysanucs Jorgen Nielsen [15—16]. ¥V winomy
YUMAJIO MOCTIHUKIB 3BEPTATUCI /10 MUTAHHS PETYJIOBAHHS €BPOIENCHKUM
3aKOHOJIABCTBOM CTaTyCy MYCYJIbMaHChKUX MEHIIWH, CBOOOIN BipOCIIOBiIaHHSI.

Mera i 3aBJaHHs 1IbOTO JOC/IIKEHHS [OJISATAI0Th Y BUOKPEMJIEHHI 0COOIMBOCTEN
PO3YMIHHS 3MICTy TpaB JIOAWHUA B iCTaMChKOMY TIPaBi B acleKTi iX peaJisartii
B €BPOIENCHKUX JepxkaBax. He3Bajkaioun Ha HaJesKHUI PiBeHb 1 TIIMOMHY 10C/Ii-
JUKEeHD 1€l mpobsieMu, BPaXOBYIOUH, 1[0 €BPOIENHChKE CYCIIJIBCTBO TOCTIHHO
TpaHC(OPMYETHCS, PO3BUBAETHCS, Pearye Ha BUKJIUKHU 4acy, TOCUJIIOIOThCS aKTy-
QJIBHICTD Ta BayKJIWBICTD JOCII/PKEHHS TUTaHHS 1TPaB JIIOJAWHU B icJlaMi B acTIeKTi
CIiBICHYBaHHSI, B3AaEMOITPOHUKHEHHS 1 B3AEMOBILJIMBY TaKUX PI3HUX CBITOIJISI/IIB,
3okpeMa st Ykpainu. CaMme 3a3HauyeHi aclleKTU aBTOPHU CTaBJISITh 32 METY PO3-
KPUTH B I[i{ CTATTI.

[TpoBenene mociKeHHST TO3BOJIUTH C(HOPMYJIIOBATH BUCHOBKHU i peKOMeHAIlil
I10/I0 BKa3aHUX BUIIle OCHOBHUX OTO 3aB/IaHb.

Marepiaiu Ta MeTOaN

O06’exkTOoM aHaMi3y BUCTYIWJIN SK HalllOHAJIbHI HOPMATUBHO-IIPABOBI aKTH
3apybiKHUX KpaiH, Ipaili HayKOBIiB, Tak i myOJikalii Mezia, IpaBo3aXUCHUX
oprasizartii.

[t mocATHEHHS MOCTaBJIeHO1 MEeTH BUKOPUCTAHUN KOMILIEKC METO/IB: Jiajek-
TUYHUN (1711 06’€KTUBHOCTI Ta BCeOIYHOCTI IM3HAHHS 1HCTUTYTY IIpaB JIOAMHU
B 3apyOi’KHUX KpaiHax 3 ypaxyBaHHSM Pi3HUX YMHHUKIB (30Kpema, pesirii),
Yy PO3BUTKY), (opMaTbHO-IOPUANYHNN (/11 BCTAHOBJIEHHS 3MIiCTY TIPAaBOBUX
HOPM, aHaJi3y MPAKTUKHU iX 3aCTOCYBaHHS Ta /i (POPMYJIIOBAaHHS aBTOPCHKUX
ITi/IXO/IiB i BUCHOBKIB), METO/IM aHANI3y Ta CHHTE3Y, a TaAKOXK METO][ JIOTIYHOTO
aHati3y (Uit aHAMi3y KOHCTUTYIIIHHOTO 3aKOHO/IABCTBA 3apyOiKHUX KpaiH, siKe
3aKPIILIIOE TIpaBa i ¢cBOOOIN JIIOANHN) Ta iH. SIK MPOBIAHIIT 3aCTOCOBAHO TIOPiB-
HSAJbHO-TIPABOBUU MeTO | (/1719 TTOPIBHSIHHSA €BPOIEUCHKOTO Ta iCJIaMChbKOTO
II/IXO/IIB TIIO/I0 TTPUPO/IM 1 3MICTY TIPaB JIIOJUHU 1 HATIPAIIOBAHHS TPAKTUYHUX
peKOMeH/Ialliii /sl MiHiMi3allii Kpu3oBUX, KOH(MJIIKTHUX CUTYyallill, 30KpemMa
B YKpaiHi). Bukopucranus MeTojy y3araabHEeHHS 1IJITXOM BCTAHOBJICHHS 3araJib-
HUX BJIACTMBOCTEH 1 03HAK IIPABOBOTO CTATYyCy JIIOJUHU B MyCYJIbMaHCbKUX Kpai-
HaX — HEBI'€MHICTD PEJITIHOI CKIaI0BOI 1a7I0 3MOTY 3pOOUTH BUCHOBKHU IIO/I0

ISSN 2414-990X. Problems of Legality. 2023. Issue 162 259



Ipunuak A. A., Ipunyak C. B. [lpasa /io0uHU 8 icnamcbKomy npasi U iHmezpauis MycynbMat...

MOKJIMBUX TIPOOJIEM iX peastizallii B yMOBaxX €BPOIENChKIX JeMOKpaTiil. IIporHoc-
TUYHUN MeTO/ OYB BUKOPUCTAHWIA [IJIsT HATIPAITIOBAHHST BUCHOBKIB JIOCTi[KEHHST
i dhopMyTIOBaHHS MOAATBIINX HAIPSIMIB IMOIIYKY MOXKJIUBUX IJISXIB 71 /lia-
gory Cxomy i 3axomy. 3amydeHHs ITUPOKOI METOZOIOTIUHOI 6a3u B HOCIIKEHH]
pPOOUTH HOTO MOJTOKEHHST TOBHUMK Ta OOIPYHTOBAHNMHU.

PesyibraT Ta 00roBOpEHHs
IIpasa nt0dunu 6 icarami: suxioni sacaou

I[TocriiiHuii iHTepec 10 icaMChKOI TeMaTHKH TIOSICHIOETCST XapaKTePHOIO 0cOo0JIH-
BICTIO CaMOrO icJaMy, IKMI He 3HA€ YITKOTIO BIIJICHHS PEJIiTil BiJl CBITCHKOTO
MIPOCTOPY, X04a i po3pisHsie ix. BiH 3aBkan BUCTYTAB i IPOAOBKYE OYTH He JIUIIE
BipOI0, a I c1tocO6GOM JKUTTSI, CAMOCTIHOIO KyJIBTYPOIO Ta IUBII3AI[E.

MycyibMaHChKI MUCTUTE T IKPECTIOTD, IO iCIaM sIBJIsIE COO0I0 OTHOTACHO
1 pedirito, 1 gepsxkasy. [liz nep;kaBoto ciifi pO3yMiTH Bce CBITCbKE — Ti aclleKTu
JIOJICBKOTO JKUTTS, sIKi Oe3110cepeIHbO He TIOB’sI3aHi 3 PeJIiriiiHoI0 JOrMaTUKOIO Ta
KyssTOM [17, c. 266]. Cepen mmx nMuTaHb OJlHE 3 IEHTPATBHUX MICIb Bi/IBEIEHO
MOJIITUIL, BJIA/lL, TIPaBY.

YceocszkHUMI XapakTep icjamMy SCKpaBO BUSIBJSETHCS B MIapiaTi, 1[0 BKJIOYAE
icJlaMChKY JIOTMATHUKY 1 €THKY, a TaKOK ITPaBUJIa MMOBEIIHKH JIIO/Iei Y BCiX ce-
pax JKUTTSA. Y TaKOMYy PO3yMiHHI BiH BUCTYIIA€, 110 CyTi, CAHOHIMOM icJjamy.
BaxxnmmBoro ckazoBoio mapiaTy € cucrema IMpaBuJl, M0 PEeryJooTh Pesiriiny
Ta CBITCHKY TIOBE/IIHKY JIIOJIMHU, CYCHiJIbHI BiiHOCUHU B 1ijomy [18, c. 24—-25].

[ToTpibHO BpaxoBYBaTH, IO OKPEMI aCTIEKTH MIapiaTy MAOTh PisHe 3HAYCHHS [IJIsI
IIPUXUJIBHUKIB iCJIaMy U THX, XTO He CIIOBiye 110 Bipy. B Takomy Bumaaky pesti-
TiiiHI Ta CBITCHKI MpaBuUa MOBEIIHKU [IIIOTh 1O-Pi3HOMY. [ci1aMcbka jorMaTka ta
KYJIBTOBI TIPaBUJIa Malizke BUKJIIOYHO a/IpeCOBaHi BipsiHaM-MycCyJibMaHaM, a CBiT-
CbKI HOPMH JIIIOTh TepeBaKHO 3a MIPUHITUIIOM TEPUTOPIAJIbHOCTI 1 MOITUPIOIOTHCS
Ha BCiX JIfo/lei, He3a/IesKHO Bij[ iX BIPOCIIOBiJIaHHS.

s BigMiHHICTH CTa€ OCOOIMBO AKTYAJIBHOIO y HAII Yac. 30KpeMa, TaKa yBara /10
icaMy TIOB’sI3aHa HacamIiepesl i3 TUM, IO [ HeicJIaMChbKUX T'POMajl, SIKi cTa-
HOBJISITH OLJIBIIICT CYYaCHOTO CBITY, BiH BUCTYIIA€ HE SK PEJIris y 3BUYAHOMY
3HAUeHHI, a IepeyciM gK IpaBuJia MOBeIiHKH, 10 PEryJioloTh CBITChKE KUTTS.

MycybMaHChKiI TPOMaAK €BPOIEHCHKUX JiePsKaB, CTPIMKO 301/IbIIYIOYNCH, H6e3-
CYMHIBHO, IIPSIMO 1 OIIOCEPEJIKOBAHO YMHATH BILIMB HA €BPOIIEHCHKY IIPABOBY
KYJIBTYPY, sika 6asyeThcs Ha JibepaabHO-IeMOKpaTHUHUX ifesx. I mocrae inmma
npobjieMa — He BTPATUTH, 30€perTH €BPOTEHChKi MIHHOCTI Ta €BPOTEHCHKY
KyJabTypy. 1Ipo icHyBaHHs 3arpo3u i MOXKJINBOCTI HECHPUATIUBOIO PO3BUTKY
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JUIsT €BPOTEHINIB Ta 1X YCBIJIOMJIEHHS TepecidHUMU rpomajisiHamMu €Bporieii-
cbkoro Cor03y CBIZIUUTH Te, 1110 TIOKOJIHHSI €BPOIENHCHKUX TPOMA/ISH, BUXOBaHI
JNECATUITTSAMEI Ha 11esIX TOJEePAaHTHOCTI, BiAKPUTOCTI, HararoMaHiTHOCTI, 106pO-
3UYJIMBOCTI 1 B3AEMOPO3YMIHHS, J€MOKpPATil 1 y4acTi B yIpaBJiHHI, TOYMHAIOThH
BijlJlaBaTH CBOI I'OJIOCHU TOJITUYHUM CUJIAM yJIbTPAIIPaBOTO CIIPSIMYBaHHS, Halli-
OHAJICTUYHUM, PaJNKATIbHUM KOHCepBaTUBHUM mnaptiam [19, c. 282]. I koxni
HACTYITHI BUOGOPH, Bi/l MiCI[EBUX /10 HAI[IOHAJTBHUX, TEMOHCTPYIOTH TOCUTIEHHSI
BIUIMBY BiJIIIOBIIHUX IIOTJIS/IiB.

Tema mpaB JoauHN cTa€ POKYCOM CKJIATHUX BUKJIUKIB i HaBITh KOH(IIKTIB,
MOB’SI3aHUX 13 TOSBOIO Ta MIBUJAKUM 3POCTAHHSIM MYCYJIbMaHCHKUX TPOMAJ
B €Bpori. IIpeacTaBHUKN 1IUX TPOMaJ CIIPUNMAIOTH €BPOTEHCHKI peasii Kpi3b
MPU3MY YSBJIeHb, BIACTUBUX TPAAUIINHOMY CYCIIJIbCTBY, 3 SKOTO BOHM IOXO-
nsiTh. ToMy anasti3 icTaMChbKOTO PO3YMIiHHSI TIPaB JIIOMUHE He MOKe obiliTrcs 6e3
HOPIBHSHHS 3 JIiGEPaIbHO-IEMOKPATHYHUMHE TOTJISIIAMU. 3PO3YMIJIO, PO3TIISILY
X TTUTaHb MOBUHHO Tlepe/lyBaTu O3HAHUOMJIEHHS 3 iCJIaMChKOIO KOHIIETIIIEO
1paB JIOJMHU, dKa MA€ aKIEHTOM PeJIiriifHi 3acajiu.

KBiHTeceHIli€ro MpaBoBOl XapaKTEPUCTUKN CTATYCY JIFOAMHM, 3MICTY IIpaB, CBOOO
i 000B’sI3KIB JMOANHN B KOKHIN /Iep:KaBi € KOHCTUTYITiSL.

SIKIo mpoaHamizyBaTH KOHCTHTYI[IHI HOPMH, MOKHA 3pOOUTH BHUCHOBOK, IO
POBJILIN TIPO IIpaBa i cBOOGOAM JIOANHU B KOHCTUTYIIISX iCJaMChKUX KPaiH BUKJ/Ia-
JIeHi y:Ke JIAaKOHIYHO, (OPMYJTIOBaHHST KOPOTKi, 6e3 jerasisaliii, 1o 0coOJnuBO
IIOMITHO 1T/l Yac MOPIBHSAHHS 3 IHIIUMU PO3/iJIaMU KOHCTUTYIII, SKI PeryJio-
I0Tb, HAITPUKJIAJl, TOBHOBAXKEHHS 1 CTPYKTYPY BUIIMX OPraHiB Jiep>KaBHOI BJa/ 1
(ocobimBo TaBu gepskasu). IIpore, K PaBUIO, PO3ALIKM PO MpaBa i CBO-
6o/M JIIOMHY TIepeyIoTh PO3/ijaM po opranu Biaau. Ile cBiguuTh 1po Te,
[0 €BPOIIEHChKA TPAAMINSA MPOTOJONIYBATH MPIOPUTET TIPaB i CBOOO JOAMHN
1 rpoMa/ITHUHA Tlepe/l TOBHOBAKEHHAMHU OPraHiB BJAJU IIJIKOM CIIPUHMAETHCS
MYCYJTbMAHCHKUMU JIePsKaBaMU.

B ocHOBHMX 3aKOHAX MYCYJbMaHCbKUX JlepsKaB JOCUTH YITKO ITPOCTEKYETHCS
IpUMaT jiepkaBu Hajl 0co00I0, 110 TIPSIMO BU3HAYAE CIeIM(biuHi PUCH TTPABOBOTO
cratycy JoauH. Xoda ¥ IUX KOHCTUTYISAX HaBiTh y TpeaMOyIax JIeKIapy€eThCsI
NPUXUJIbHICTD MPUHIUIIAM COIIAJIbHOI CIIPaBeJINBOCTI, AeMOKpPaTii, Mi>KHAPO/I-
HUM CTaHJapTaM TpaB i cBOOO/I JIFOMHM, BTIM, He IIi MPUHIIUIIN, a TIPsIMe TTaHy-
BaHHsI JIeP/KaBHOI BT Hajl 0cOO0I0 BU3HAYAE KOHCTUTYIIHHIIT CTATyC OCOOM.

IIpo oueBUHI IPOTAJIMHU B 3aKPIllJIEHHI OCHOBHUX IIPaB i ¢cBOOO/I JIIOAMHU CBijl-
YUTh, HAIIPUKJIAJ], T€, IO JAesIKi OCOOMCTI, MOMITUYHI i COIiabHi MpaBa TPOMaJISIH
y KOHCTUTYIIiSIX HE 3rajlyfoThcsi. Taki 0cOOMCTI TipaBa, 30KpemMa, sIK HeIOTOPKaH-
HICTh 0COOM, TAEMHMUIISI TIPUBATHOTO KUTTsI, TPYAOBI Ta J€sIKi MOJITHYHI TIpaBa,
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PEryJIIoI0ThCSI HOPMaMU PEryJISSTOPHOTO 3aKOHO/IABCTBA, 1110 HA/Ia€ IM BiKe 1HIIOTO
CTaTyCy, 3MEHIIYE 1X COlliaJIbHy 3HAUYIIICTh Ta I0PUINYHY 3aXUllleHicTb. PeryJs-
TOpPHE 3aKOHO/IABCTBO MOPIBHSHO 3 TEKCTOM OCHOBHOI'O 3aKOHY Jlep:KaBU yacTillle
3a3Ha€ 3MiH. HeBuaHaueHicTh 1 JleKk/IapaTuBHUI XapakTep JAesKUX OCHOBHUX IIpaB
i cBOGOJI, 3HAYHA KUJIBKICTD BiJICUJIaHb /10 iHITMX 3aKOHIB CIIPUSIOTH HEBPETYJIIHO-
BAHOCTI MPABOBOTO CTaHOBUIIA OCOOU. BUPIlIeHHST OKPEMUX MUTaHb KOHCTUTY-
I[ITHOTO cTaTycy IrpoMaJigdHUHA Ha Ti/ICTaBl BKOPIHEHUX CTOJITTSMU TPajuIliii
i HopM mmapiaTy (HalpuKIajA y BiAHOCHHAX CHAAKyBaHHs, ILI00Y i ciM’i, aiTeit
i 6aTBHKiB, IO/I0 PeJIirii, MaitHa TOII0) YCKJIAHIOE TOUYHE BU3HAYEHHST KOHCTHUTY-
IIITHOTO CTaTyCy OCOOM.

JlomaTKoBO iCHYIOTh y TeKCTaxX KOHCTUTYINH 3acTepekeHHsT i 0OMeKeHHsI, sKi
BIIMBAIOTh Ha CTaTyCc 0coOM (HANPWKJAL, YKa3iBKM Ha peasisaiiio MUX Mmpas
TUIBKH B MeKaxX MEBHOTO 3aKOHY; OOMEKeHHsI 3 MiPKyBaHb HAIlIOHAJIBHOI Oe31eKH,
ITICHOCTI IePsKaBHUX IHCTUTYTIB, 3arPO3KM TPOMAICHKOMY MOPSZIKY, Z0OPUM 3BH-
gasM, pesiriitaum HopMmam Toiio): ct. 11 Koncrurytii Aymxupy, cr. 57 Koncru-
Tytii €meny, ct. 31 Koncruryiii Baxpeiiny, crarti 57 i 71 Koncruryiiii €runty
[20]. TocBin apabchKux gepskaB IMOKA3ye, IO TakKi 3aCTEPEsKEHHS 4acTO BUKO-
PHUCTOBYBAJIMCS JICPKaBHUMK OpraHaMu JIJIst OOMEKeHHsI 1paB i ¢cBOGO 0COOH.

IIporoJioiieH s icJlaMy B OCHOBHOMY 3aKOHI JIep/KaBHOIO PeJIiri€o 06 €KTUBHO
cepiio3Ho 0OMEXKYE MPaBOBUIl cTaTyC 0COOM, SIKa IPSIMO He IiANajac I Iiio
peJIiriiHuX HOpM. Y HU3II KpaiH, KpiM TOTO, HOpMU IIapiaty (GakTUIHO CTOSITh
BHUIIlE 32 KOHCTUTYIIiITHI HOpMHU ab0 BU3HAYAIOTD iX 3MICT i cripsiMoBaHicTh. | 1ij-
KOM TIPUPO/THO, HATIPUKJIA/, 110 BUMOTA KOHCTHUTYIIIi Bi/l IepKaBHUX CJIyKOOBIIIB
BifIaHOCTI HOpMaM icjiamy B iX poOOTi IPSIMO OOMEIKYE TIOO AePKaBHOI CITy;KOM
IIeBHI KaTeropii rpoMaJisiH, K1 He BIIIOBIIAIOTH IIUM HOPMaM.

Hampukazn, y 611bI1ocTi Kpain 3riHO 3 iX KOHCTUTYISIMHU, iCJlaM OTOJIOIIEHUI
JePKABHOIO PEJIITIEI0, a TJIaBOI0 JEPsKaBu MOKe OyTH JIMIIE YOJIOBIK-MYyCYJIb-
MaHUH. [camMebKi HIHHOCTI TPOHU3YIOTh KOHCTUTYIIIHI TOJ0KEHHS 1IPO CiM’'10
ta craryc xinku. Hanpukiaz, cr. 31 Koncrurytii €Emeny 1991 p. (y pea. 2015)
HA3UBAE€ KiHOK «CeCcTpaMU YOJIOBIKiB», ajle 0JHOYACHO Iependayae, Mo KiHKI
MaloTh IIpaBa i 000B’I3KM, He TIIbKKM BCTAHOBJIEHI 3aKOHOM, a ii Ti, 110 iMIepa-
TUBHO BU3HaueHi mapiarom [20].

IHoxi mpiopuTeT icJaMCbKUX HOPM HENPSIMO CAHKIIIOHYETHCS TMOJIOKEHHIMU
KOHCTUTYIIIHA MyCYyJIbMaHChKUX KpaiH I10/I0 TIOBAaru i MiITpUMaHHs TPaJUIliii,
KYJIBTYPHOI Ta JyXOBHOI CHaJIIMHNA. HYacTO OCHOBHI 3aKOHU TiJIKPECJII0I0Th, 110
H1eThCcs came TIPO iCJIaMChKi MIHHOCTI. AJie HaBiTh SKIO Taka 3rajika B KOHCTH-
TYIi1 BIICYTHS, Y 3a3Ha4eHUX KpaiHaxX TaKi KOHCTUTYIIHHI TOCUJIAHHS BCE OJ[HO
CIIPUIMAIOTHCS SIK MIJTBEP/KEHHS aBTOPUTETY 1CIaMCbKUX HOpM. B ocrarounomy
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BUTJISAAI Takwii miaxia HaOys sakpimiends B Koncrurynii CayaiBebkoi Apasii
1992 p. (y pen. 2013 p.) [20], sixa y cT. 26 BCTAHOBJIIOE, IO JlepKaBa 3aXUIIAE
Npasa JIOJWHU BIIMOBIIHO /10 TIIapiaTy.

OcobJIMBHM € CTaBJIEHHST Y HaraTboxX MyCYJbMAHCHKUX KPaiH 0 OXOPOHHU icjaMm-
CHKUX PEJITIHHUX CUMBOJIB i CBSITHHD, OyIb-5Ki /ii, 1[0 MOXKYTb MOXUTHYTHU
HETIOPYIIHICTD PEJIiTINHUX MiIBAINH icaamy, pinryde npucikaiotbes [21]. HacTo
TaKUI KypC 3aKPIIUIIOETbCS Ha 3aKOHOJABYOMY PiBHI. Sk mpukiaj HaBenemo
dakoH OAE mpo 3/i0umHM, SKi 3a4inaloTh iCJaMCbhKY PEJIiriio, MO BCTAHOBJIIOE
Cepiio3HY BIINIOBIIANBHICTD SIK 32 MOCSATAHHS Ha BUEHHS icjaMy Ta il OYeBHU/IHI
MiIBAIUHUA, TaK 1 MICIOHEPCHKY iSIJIbHICTD 13 MOMUPEHHS 1HIIUX PesiriiHux
nepekoHanb. Y Ilakucrani BiAOBigaIbHICTh 32 aHAJIOTIUHI 3JI0UMHK NepegbadeHa
crieliaTbHUM 3aKOHOM 1 peryJisipHO 3acTtocoByeTbhes. Harnpukmian, y aucromnami
2006 p. 1BOX XpHUCTHUSH OYJI0 3acysKeHO 0 15 POKiB 1M030aBIeHHST BOJI 3a CIia-
JIIOBAaHHS HUMHU KiJIbKOX cTOpiHOK Kopamny.

[Tokazosum 110710 115010 € Kygeiit. Y 2006 p. TyT O6ys10 IPUIAHATO HOBHIT 3aKOH
PO JPYKOBaHI BUAAHHS Ta TOIMNPEHHs iHhOpMaIiii, sikuii 3a00poHsie myOJIiKy-
BaTH OyIb-sIKi MaTepiain, 10 3HEeBAKAIOTD MISTHHS Ta aTpuOyTH Asraxa, mopy-
NIYIOTh YeCTh BUZHAHUX iCJITAMOM MTPOPOKIB, crioaBHKHUKIB [Ipopoka Moxammana
Ta 4JeHiB oro cim’i. [eit miaxiz 1ie skopcTkiire 3akpinsenuii y KpuminaabHomy
kozmekci Kyseiity 1960 p. micist mogaBaHHs 10 HbOTO ABOX HOBHMX crateil —111!
i 111" grumu epegbadeno, mo oopasa Ajraxa, Kopary, 60/KecTBEHHUX ITPOPO-
KiB Ta MMOCJaHHUKIB, 30kpeMa [Ipopoka MoxaMmaza, a TakosxK /i, 1110 BIJIMBAIOTh
Ha HOT0 YecTh Ta YeCTh HOTo JAPYKUH, KapaloThCsl CMEPTHOIO Kaporo abo OBIYHIM
nosbasaeHHsaM BoJi [22].

Jlist aHamisy BIUIMBY iCTaMChKHMX PEJITIHHO-eTUYHUX TPaBUI 0OMEKEHHS CBO-
6o/u I[iKaBUM € I1[e OfIHE TI0JI0KEeHHSI KyBEHTChKOr0 3aKOHOAAaBCTBA. BimosiaHo
1o 3MiHu, BHeceHoi 10 Kpuminambruoro xkonekcy 1960 p. mampukinti 2007 p.,
BCTAHOBJIEHO KPUMiHAJbHY BiIMOBIAaTbHICTD 3a yOAiOHEHHST 0cobaM iHIIOT
crari y Oyab-siKkiil Gopmi, BKIIOYAIOUN BiAIMOBIMHY TTOBEMAIHKY Ta BUOIpP OIATY.
[TpoBinuwmii icramebkuii HaykoBellb 1ieiix I0cyd Anb-Kapaznasi y cBoemy focii-
JUKEHHI TJyMadnTh HacTaHOBM KopaHy IIOZ0O J03BOJIEHOTO i 3a00POHEHOTO,
i 30KpeMa, IbOTO acIeKTy 30BHiIHbOro BUrsiay [21, c. 83—85]. I BucHoBOK myske
OUYEBMJIHUM: JIJIS JTIIOIMHMY, SIKA BUXOBAHA 1 KEPYETbCS TAaKUMHU HOPMaMU, Mailxe
HeoOMesKeHa cBOOOIa CaMOBUPAKEHHST JIIOIUHI B €BPOIEIICHKOMY CYCIiJIbCTBI
BUKJIMKAE 00yPEHHSI.

Opnne i1 Te caMe SBUINE CIIPUUMAETHCS TTO-PI3HOMY 3 TO3UIIIHN iCJaMChKOI Ta
€BPOIIENCHKOI KyJIBTYPH Yepes3 BIIMIHHICTD Y IIHHOCTSX Ta KPUTEPIsX, SKi KOKHA
KyJIbTypa BBa’ka€ IpiopuTeTHUMU. B eBpornelicbkoMy KOHTEKCTi, 3a3BUYaii,
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MiIXOIM TPYHTYIOTHCS Ha TpaBaX Ta 3aKOHaX, TOI sIK icJaMChbKa KyJIbTypa Oasy-
€THCS HA PENTiHHUX MOCTYyJIaTax, sIKi BIUIMBAIOTh HA TJIYMAauyeHHS IOPUANIHUX
HOPM Ta MPUHITUIIB. 3 €BPOIENCHKOI TOUKU 30PY iCIaM BUCTYIIAE SIK PETiHNIA
ACIIeKT, 10 Ma€ OyTH BiJIOKPEMJIEHUN Bijl CBITCHKOI jepskaBu. 3 iHIIOTO OOKY,
MyCyJIbMaHChKa MEHTAJIbHICTh 3a3BMYall BOAUAE icjaM sIK HEBi €MHY YaCTHHY
JlepsKaBu Ta CyCIiJbcTBa. Taka BIZIMIHHICTb y MiZX0/aX CIPUSE BUHUKHEHHIO
KOH(MJIIKTIB i HEMOPO3yMiHb, TAKOK BOHA JIEMOHCTPYE, SIK PI3HOMaHITHI KYJIBTYPHI
nepeKkoHaHHst (hOPMYIOTh PI3HUHN CHOCIO PO3YMIHHS i OI[IHKN MO Ta SIBUIIL.

Ile MoskHa GaunTH, HAIPUKJIAL, Y CHIPUIHATTI XijpKady. ¥ cydacHiil iciaMchKiit
MPaBOBIll AYMIll € pi3Hi MO3UIIIT 3 1BOTO NMUTAHHSA. DBiJbIIiCTh aBTOPUTETHUX
IOPUCTIB BBaXKa€ Xi/xkab He pesiriiiHiuM 000B’I3KOM MYCYJIbMaHKH, a 3aBeIeHO0
B icjlaMi TPAJIUIIIEIO, IO CTOCYETHCS CBITCHKUX MUTaHb. 3BICHO, € 1 1HIIA TOYKA
30Dy, sIKa CTaBUTb HOCIHHSI TAKOTO OISATY HAa OJIMH PiBEHbD i3 KyJBTOBUMU HOPMaMU
[23, c. 97].

PeniriitHo-MopasibHiI JOTMU icjamy, IO CTOCYIOTHCS 30BHINIHBOI TTOBEJIHKU
JIIOIMHU Y CBITCHKIi cdepi, He € MPOCTO eTUYHUMU BUMOTaMu abo 3armoBiasiMu
BipH, BOHU € BaXKJUBOIO YACTUHOIO CUCTEMU MPABUJ B3AEMUH MiXK JIIOABMU [24].
Cepen Takux MpaBuJl BUOKPEMJTIOIOTh HaKa3W, SKi icjlaMChKa JYMKa BiTHOCUTH
10 6e3yMOBHO OJHO3HAYHMX 3a 3MICTOM Ta 0Oe33alepedyHo iMIIepaTUBHUX 3a
CBOIM JKepesioM, OCKiibku BoHM BeraHoBeni Kopanom abo Cynnoio IIpopoka
Moxammaza. I1i HopMu cripuitMaloThCsT PeJIriiiHOIO CBIJIOMICTIO Mac SIK HEBiI €M-
HUU CKJIQIHUK KUTTSI MYCyJIbMaH. SKIO 3K BOHU IIe i1 IIepeTBOPUINCI Ha Mic-
1eBi TpaauIlii Ta 3BUYAl, TO aHi CYCIIJIbCTBO, aHi 3aKOHOJIJABCTBO HE MOXKYThb 1X
irHOpyBaTH.

Ceo600a i pienicmo 6 icaami: OpudurHe 3AKPINIeHH Ma penieiiio-emunni
Kopoonu

[Ipuniun piBHOCTI € OJAHUM 13 TPUHIMIIB KOHCTUTYIIITHO-TIPABOBOIO CTATYCY
ocobu. PiBHiCTH posyMmieTbes B icjaMi Hacamiiepes sIK CIIJIBHICTh MOXO/KEHHS
BCIX JIfojielt Bifi Aziama i 1110 BCi O/IHAKOBO HAJIeKaTh /10 JIIOACHKOTO pomy. Xoda
Yy peajibHOMY KUTTI JIION BiIPI3HAIOTHCS OJWH BiJl OTHOTO 32 MOBOIO, KOJIbOPOM
HIKipH, pacoio, baraTcTBOM ab0 COIaJbHUM CTAHOM TOIIO, iCJaM 3aJUIIA€E IIi
YUHHMKM 11032 yBaroo. Bin BCTaHOBIIIOE Jinile OJUH TOJIOBHUI KPUTEPii BiMIH-
HOCTEH MiK JI0AbME (SIKUI, POTE, € MiICTaBOI0 HE MPUHUKEHHS M030aBIeHUX
i€l 03HaKM, a, HABIAKK, OCOOJUBOI IOBArM A0 THX, XTO MAa€) — HaOIMKEHHS
1o Astaxa, 6orobosiaBictb. Biarouectst, HabGJIMKEHHS 10 AJljTaxa sSIK OCHOBa
0COOJINBOI MIAHU Ta TOBATW MPAKTUYHO BUCTYTIA€ Y (hOPMi IBOX B3aEMO3ATIEKHNX
KpUTEPIiiB, 110 JIeKaTh B OCHOBI BI/IMIHHOCTEH MiXK JIIO/IbMU, — Bipu B AJjjaxa Ta
3HAHH4I MOTO po3nopsAIKeHb. MycybMaHChKI TTPaBO3HABIl HATrOJIOMIYIOTh, 1110,
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Ha BIIMIHY BiJl CyTO NPUPOJHUX UM COIIATbHUX BJIACTUBOCTEH, SKi JIIOIU, SK
PaBMUJIO, He OOMPAIOTh, 3a3HAYEHNX JBOX SIKOCTEH, y MPUHIINII, MOXKe HaOyTH
Oy/ib-sIKa JIIOMHA 3a CBOEIO Bosteio [17, c. 275].

Y MycCyJIbMaHCBKMX KOHCTUTYIISIX PIBHICTD TJYMAaUUTBCS TepeyciM SIK PiBHICTD
rpoOMaJIsiH 1iepesi 3aKOHOM. Lli KOHCTUTYIIT 3aKPIIJIIOI0Th, 1110 BCI TPOMAISTHU
MaloTh OJHAKOBI IyOiuHi mpaBa Ta 0O0B’SI3KM. 3a3HAYAETHCS, IO AUCKPUMI-
Hallisg 32 OyAb-IKMMK O3HaKaM¥ (CTaTh, KOJIpP MIKipH, €THIYHE TTOXOIKEHHS,
MOBa, Tipodeciitamii ctan abo pedmirist) € Henpumyctumoio (ct. 27 Koncruryii
Emeny; Koncruryiiis OAE B crattsax 14 i 25 nporoJioniye piBHICTb TpOMaJIsiH
6e3 gerasizailii). Okpemi KOHCTUTYIIiI HATOJOUIYIOTh, [0 TPOMA/SHU € PIBHUMM
B TPOMA/ISTHCHKUX 1 MOJIITHYHKX TTPaBax, Tak caMo siK i 000B’s13Kax, 6e3 Oy1b-sIKUX
BiamiHHOCTel (cT. 7 Koncturyiii JliBany). Koncturyitis I/UIOpI[aHﬁ CTpUMaHiIe
JleKJIapy€ PiBHICTh MOPAAHINB Tepe/l 3aKOHOM: Y CT. 6 BU3HAUAETHCH, MO HE
MOBMHHO OyTH AMCKpUMIiHAII] iXHIX TIpaB i 000B’I3KIB Ha MijacTaBi pacu, MOBU
a6o pemirii [20].

3okpema, cT. 7 Koncrurytii Kyseiity 1962 p. cBiguuTh, 1110 CrpaBeJIuBICTb,
cBoOO/IA i PiBHICTh € OCHOBHUMM 3acajlaMi CYCIIJIbcTBa. BogHowac y cr. 29 Bera-
HOBJIEHO, IO JIIOAN PiBHI Y CBOIl JIOACHKIN TiHOCTI Ta MAlOTh PiBHI MyOJIivHi
npaBa i 060B’sI3KH 1epe; 3aKOHOM. Mixk HUMU He MOKe OyTH AMCKpUMiHAII 32
03HAKOIO CTaTi, [IOXO/PKEHHs, MOBM 4K PeJiiril. 3aasanocs O, IPUHIMII PIBHOCTI
3aKPIILJIEHO B OJHO3HAYHIN Ta 6e3yMOBHiil (hopmi. Asle 11l IIOJI0KEHHST He MOXKHA
TJIYMAYUTH y BiAPUBI Bif 3MicTy cT. 12, sika BCTaHOBJIIOE 00OB’SI30K JI€PsKaBH
OXOPOHSITH iCJTaMChKY Ta apaOChKy CIAAIIMHY i THM CAMUM CTaBHUTb ITPWHIIHII
piBHOCTI B pamku HOpM Tiapiaty [20].

Y Konctutyuii Karapy sakpineHo, 1o CycHiJbCTBO I'PYHTYETbCSI Ha CTOBIIAX
CIIPaBeJINBOCTI, MIJIOCEP/Ist, cBOOOM, piBHOCTI Ta 100poi Mopasi (ct. 18). Ty
e y cr. 19 BU3HaUeHo, 10 MPaBO Ha PiBHI MOKJIMBOCTI 3abe3redye AepsKaBa.
Binnosinno g0 ct. 4 Koncrutyii baxpeliny TpuHIUIT CIIpaBeIJIUBOCTI JIEKUTh
B OCHOBI CHCTEMU TIPABJIiHHS, a CYCIJIbHI BiHOCUHU OYIYIOTHCS Ha OCHOBI B3a-
€MHOI cITiBITpalli i B3aeMopo3yMinHsa. OcHOBaMM CYCIIJIbCTBA, SKi TAPAHTYIOThCS
JIePIKaBOIO, € PIBHICTH, CBOOO/A, CIIOKIH, Ge3IeKa, colliaibHa COJIiIapHiCTh, OCBiTa
i piBHI MOXXMBOCTI TpomasH [20].

YMHHUKOM, 110 CYTTEBO BILUIMBAE HA KOHCTUTYI[IIHUI cTaTyc 0COOM B iCTaMChKUX
JieprKaBax, JTUIIAEThCS TPAAUIiHA PO30IKHICTD MiK KOHCTUTYIIHHUMI HOPMaMU
II0/I0 TIpaB i ¢cBOOOJI rPOMA/ISIH Ta PeaibHOK MOJITHYHOI MPAKTUKOIO, 10 YaCTO
BUSIBJISIETHCS Y TIEBHUX TTOPYIIEHHSIX KOHCTUTYIIIHUX 1paB Ta cBo001. OcobgmBO
1[e ITOMITHO B HePiogy MOJITHYHUX KOH(DIIKTIB ab0 30BHIIIHIX 3arpos, KOJHI
YyacTo BifIdYBaOTHCS HEMTPABOMIPHI /il IPOTH HE3TOAHUX 0Ci0, sIKi BUXOAATH 3a
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MesKi CyZJOBOI Ta KOHCTUTYIIiiHOI pakTuku. HemocraTHs ocBideHicTh GiabIIoCTi
HACEeJICHHsI, 3JIMIIKN TPAAUIITHUX POJOBUX BiHOCHH, 0OMEKEeHa MOJITHYHA
Ta [paBOBa yCBIJIOMJIEHICTb, @ TAKOK aBTOPUTAPHI METO/U JeP>KaBHOIO yIIpaB-
JIIHHA B CYCILJIBCTBI Ta 1HII CXOK1 YUHHUKU BiITPAIOTh BaXKJIUBY POJIb Y IIbOMY
KOHTEKCTI.

Barato KOHCTUTYIIHHUX TTOJI0KEHb MAIOTh IBHO OOMEKEHUI XapaKTep, 3a/Iuiia-
I0THbCSI Hepeali30BaHUMHU Yepe3 BIICYTHICTh I0PUANYHUX, MaTepiaJbHUX 1 IOJIi-
TUYHUX TapaHTii iX 3/1CHEHHH, IO MEePETBOPIOE KOHCTUTYIIHHO-TIPABOBUM
cratyc ocobu Ha (ikifiro. 3po3ymiso, o B 6araThboX BUIAAKAX TapaHTii BiACyTHI
yepe3 HasBHI B IIMX KpalHaxX IMOJIITUYHI, COIiaJbHO-eKOHOMIUHI YMOBH, TTaHiBH1
B Oarathox chepax CyCIiJIbHOTO KUTTS (DeoqaTbHO-TIaTpiapXaibHi MEePeKUTKH.

Bask/inBo10 KOHCTUTYIIHHOIO 0COOMBICTIO € BiBEPTO cj1abKa MizKHApPOIHO-TIpa-
BOBa 3a0€3Ie4eHiCTh KOHCTUTYIII, X04a BiCUIAHHS 10 MIKHAPOIHUX JOKYMEH-
TiB i HOBara MPUHIMIIB MiKHAPOAHOTO IPaBa AEKIapPYIOThCs B GIIBIIOCTI 3 HUX.

Ha cyuacHomy eTari KOHCTUTYIIIHHOTO PO3BUTKY OIJIBIITOCTI MyCYJIbMaHChKHIX
KpaiH He TPOCTEKYIOThCS OY/Ib-sIKi TEH/IEHIIIT PO3MIMPEHHST 00CATY KOHCTUTY-
HiitHuX 1pas i cBobox. Taki KpaiHu 3a3BUYail He BHECU HOBUX KOHCTUTYIIHHUX
1IpaB rpoMa/igH (Xoya, HAlIPUKJIA]], Y IbOMY ITUTaHHI €BPOINENHCHKUI KOHCTUTYIII-
OHaJIi3M 3HAYHO PO3MIMPUB cepy TpaB iHAMBILa, 3a0e3MMeYnBITN HOBITHI ITpaBa
i cBobOauM soauHN B cdepi ocobucToi i rpoManchkoi Oesnekn, iHhopMaliitHIX
TEeXHOJIOT1H, eKOJIOTi1 TOIIO).

Yepes TicHUIT 3B’430K TpaBa i peJiirii HOpMHU 3aKOHOJIABCTBA B MYCYJIbMAaHChKUX
JepskaBax moOyzoBaHi 0COOJIMBUM YMHOM 1 YaCTO He Bi/OBIZAOTH AyXy Cydac-
HocTi. BopHOUac HeyxusbHe JTOTPUMaAHHS PeiriiHUX BUMOT 1 MATPUMKA CBOEI
BipM BIJIIrpaJId B IIUX Jlep>KaBax BaKJINUBY poJib. MycCysIbMaHCBKI KpaiHU 3aB/SIKA
CHJIi PEJTIriiHOTO CBITOTJISILY, 3MITIHEHHIO TPAIUIIIN 30epPeryin CBOI0 HAIlIOHATIBHY
I/IEHTUYHICTh, CHPUUHSATTS CBITY, COIiaJbHI Ta MOPaJIbHI I[IHHOCTI.

AJte OUEBUIHUM CTa€, 1[0 MiXkK iCJIAMCBKOIO Ta JIiGepaJbHOI0 KOHIIEIIE CBOOOI
Ta MPaB JIIOAUHY iICHYE THOOKA KOHIIENTYalbHa BiIMIHHICTD. 32 €BPONEHCHKIM
CBITCBKMM IIi/IXO/IOM J[)KEpPeJIOM BJIQJIU Ta 3aKOHY € Hallisl, BOZAHOYAC JIJIs1 MyCYJIb-
MaH TaKUM JIKepeJsioM BBa)Ka€eTbCsl TisbKU BoJsist Astaxa. CydacHi MiXKHapO/H1
CTaHJApPTH IPaB JIOAMHKA 6A3yI0ThCs Ha cBOOO/I Ta PIBHOCTI, B iCJaMChKiil KOH-
eIl eHTPATbHUMH KaTeropisiMu € 60T0O0SI3JIUBICTD Ta CIIPABEIJIUBICTD.

Ichamcoruii ma nibepanvhuii noeasdu Ha npasa JaOOUHU: NPOMUCTOAHHI
i dianoe

MycyabmaHcbKa TTpaBoBa JyMKa BUXOJIUTH i3 TOTO, IO B OCHOBI BU3HAUYEHHS
NPUPO/IM YHIBEPCATBHIX TIPaB i CBOOO JIIOAMHN € 06’ €KTUBHIIT KpUTEPIiil: HosKe-
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CTBEHHA BOJISI, sIKa He Mi/IJISITae BIUIUBY Cy0 €KTHBHUX iHTepeciB Ta baskaHb. J[Jist
HUX T BoJisd Bu3HavyeHa B mapiati — Kopani ta Cynni [Ipopoxa.

€Bporeiicbka mibepansbHa KOHIEMIis TiAKPECTIOE BaKINBICTh 3aXUCTY MPaB
i cBOOO TPOMA/ISH Biji BTPYYaHHS Jiep:KaBy, TOMI SIK B iciaMi BJajia BOAUa€ThCsI
SK THCTPYMEHT JIJIsl BTiJICHHS HOPM IlapiaTy, BKJIOYa04Yn rnpaBa i ¢cBo6oan
moannn. CydyacHa icaMcbhKa IOpUIMYHA HAayKa BPaXOBYE TPAMUIIIHY KOHIIEI-
1ito 1MiJieit mapiaty, /e OiTbIricTh Cy6'€KTUBHUX TIPAB aHAMI3YETHCS HA MiACTaBi
[[iHHOCTEN Ta iHTepeciB, ki BOHU BigoOpaxkaioTh. Ile o3Havae, 110 omiHKa mmpaBa
B 1CJIaMCBKOMY KOHTEKCTI BPaXOBY€E MOTO BiJIIIOBIIHICTD IIJISIM 1IapiaTy i CyCIHisb-
HUX I[IHHOCTEN, a He JIWIle WOro iHANBiAyaabHUil aciekT [25].

Knacuuna icamcbka 10pUCIIPYIeHITisT BUOKPEMJIIOE 1T ATh 1€PAPXiYHO BUKJIAIEHUX
1iJieil — peJiirito, JKUTTS, PO3YM, MPOIOBKEHHS POy (/10 HbOTO MPUETHYIOTHCS
YecTb Ta TIHICTD), a TAKOK BJIACHICTD. 1 iepapxisi TaKoK ypaXOBYETbCS B Cydac-
HUX iCJIAMCHKUX Teopidx mpas Jioanan. CydacHa icjiaMchKa IpaBoBa HayKa Po3-
pob6JIsiec KOHKPETHI TIpaBa i cBOOOIN JTIOANHU 3 YpaxyBaHHIM MPUHITUIIB TiIHOCTI,
cBOOOM, PIBHOCTI Ta CIIpaBeJIMBOCTI. BaskmmBoro sHayeHHst HabyBa€ MmMpaBo Ha
cBOOOY BipOCIIOBiaHHS.

Bapro 3a3naunty, 1mo cBo6o1a BipoCIOBiqatHs, Oy/Iydn st icTaMy HalBasK/IMBi-
II0T0 CTOPOHOIO TIPABOBOTO CTATyCy HEMYCYJIbMaH, BIUTMBAE Oe3TocepeHbo il Ha
iHmi iforo acrextu. Y 6araThbox CydyaCHHMX iCJIaMChbKMX KpalHaX HaBiThb OKpeMi
MUTaHHS OCOOMCTOTO CTaTyCy MyCYJIbMaH, [0 HaJeXkaTh /[0 PI3HUX Tediil iciamy,
BUPINIYIOTHCS 3 YpaXyBaHHSM clielu(iky MeBHOTO HAPSIMY iCJIaMCBhKOI TIPaBOBOI
noktpunu (dikxa) [10, c. 7, 9].

Hanpuknaz, y Kyseiiti Ta baxpeiini Takuii miiXi/i 3aCTOCOBYETHCS /10 MUITCHKOI
mentmnn, a Koucrurytist Ipany, BusHagaoun pesiriiini tedii, mpsimMo mepeada-
Ya€ MOKJIUBICTD PEryIIOBAHHS OCOOUCTOTO CTATYCY, 3BAKAIOUN HA HAJEKHICTH
IrPOMa/ISHUHA JI0 TIeBHOI icsaMcebkoi mkosn (crarti 12, 13) [20].

Busnauyennst cratycy ocobu Ha OCHOBI PeJTiHHOT HANEKHOCTI — JINIIE OfHA
3 0cOOJIMBOCTEH TTapiaTy Ta HOro BIUIMBY Ha TPABOBI CHCTEMHU iCTaMChKIX KPaiH.
Bararo npo6JieM, 10 BUIIMBAIOTH i3 X 0COOJUBOCTEN, OE3II0CEPENAHBO CTOCY-
I0ThCsl IIPaBa Ha cBOOOY BIpOCHOBIJaHHS Ta BigoOpa)aioTh MicIle, sSKe 10cizae
peJIirist y sKUTTI icaMchKOl JiepskaBu. 3BiCHO, He BCi 11i pobiieMu Ge3rocepeHbo
MOB’sI3aHi 3 TpaBaMu JIOAWHU, ajie IesIKi 3 HUX MPUBEPTAIOTh OCOOJUBY yBary,
OCKIJIBKM CTOSITH y HEHTPi cepio3HUX PO30iKHOCTEH MiXK €BPONMENChKUME Ta
icTaMCbKMMU YSIBJIEHHSIMU TIPO 1IPAaBO Ha ¢BOOOJY BIpOCIIOBiJIaHHS Ta PiBHICTDH
IPOMAJISTH He3aJIeKHO BiJl 1X PeJiriiHuX TepeKOHaHb.

Taki po36iKHOCTI YSBISIOTHCS OCOOJIMBO TOCTPUMHM, iHOAI HEPUMHUPEHHUMHU,
yepes Te, 110, K y)Ke 3a3HAYAJIOCS, Y CUCTEMi MpaB JIOJMHU IapiaT BiIBOINUTH
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HeHTpaJIbHe Miclle 3rajaHiii cBoOO/I, TOAI SIK GaraTo Cy4acHUX iCJTaMChKUX JIepsKaB
3a3HAIOTh 3BMHYBAaYeHb Y MOPYIIIEeHH] IepeyciM came 1Iboro IpaBa. ICHyI0Th pi3Hi
HOIJISIAN 3 IPUBO/Y BKazaHoi 1pobsemu. IIpubiuHUKN TpagUIiiiHOrO iCJIaMChKOTO
IXOY MOJALIAIOTH YCIX MyCYJIbMaH Ha /1Bl TPYIIH — 3HABIIIB IIapiaTy, gKi MalOTh
MIPaBO CaMOCTIITHO BUPINTyBaTH MUTaHH, He BperyaboBaHi Kopanom ta CyHHOIO,
Ta IHIIKX MyCyJIbMaH, Kl He MaloThb BUCOKOIO PiBHA 3HaHb y 1l ramysi. Ocranni
MIOBUHHI 3BEPTATHUCS 32 TIOPAJITaMU Ta [yMKaMU JI0 TIepPIINX 1 TOTPUMYBATHUCS XHIX
nopaz |26, c. 3]. Xoua dopmabHO 3amiepeuyeThCs PO3/AITeHHS MyCyJbMaH Ha
00paHVX PeJriiiHuX JIi/IepiB Ta MPOCTUX JIOJIEH, ajie TIPAaBOM BUPIITyBaTy HaIiIeHi
Jiute ocoOu, siKi BOJIOITOTh 3HAHHSIMU B TIMTAHHSX miapiaty. Take oOMeKeHHs,
Ha JIyMKY IpeJCTaBHUKIB iCJIaMCbhKOI IIPaBOBOI HAYKU, 30BCIM He O3HAYa€ Bijl-
MOBHU BiJl IPUHITUITY Ha/laHHS BCIM PIBHUX IPaB HAa Y4acTh Y 3aKOHOJABCTBI 1 €
HI0TO CKJIa/I0BOIO YacTUHOI0. AJKe, HATTPUKJIAJ, /lepskaBa He JI03BOJISIE 3aiiMaTHCs
JIIKYBaHHSIM JIIOZISIM, 1[0 HE OIIaHYBaJM OCHOB MEIUIIMHH, a TaKOXK He JI03BOJIIE
OyTH azBOKaTOM ab0 Cy/Jel0 THM, XTO He BUBYAB MPaBO. BupileHHsT MUTaHDb Y
cIipaBax peJIirii Ta mpaBa — Ile He MEHINI cepilo3Ha i1 ckiaaHa cdepa HisSabHOCTI,
Hik 3a3HaueHi Buille. TOMy HEPUITYCTUMO JIaBaTU MIPABO HA HbOTO TUM, XTO He
MaE€ BiJIMOBIIHOT MiATOTOBKYU Ta KBasi(ikallii. A Terep 3ragaemo 1ie i 0608’ 130K
3BUYAHUX MYCYJIbMaH JIOTPUMYBATUCS HACTAHOB 3HABIIIB IIapiaTy, KU BXOIUTH
B icJ1aMchKe PO3yMiHHST 000B'SI3KIB JIIOINHM, CEPel IKUX OJHUM i3 TOJOBHUX € ITi/I-
nopsi/IKyBaHH4 Biai. [Ipruuomy mignopsi/ikyBaHHS IPaBUTEJIO JIOPIBHIOE I11/1KO-
peHHI0 AJLIaxoBi, SKUI i MOKJIaB Takuii 000B’130K Ha 1paBoBipHux [17, c. 85-87].

3abopoHa 3aKOHOJABUOTO XapaKTepy Ha OOiiMaHHSI HEMYCYJIbMaHAMK TIEBHUX
JIepPsKaBHUX 10CaJ Y iCaMChKiil KpaiHi (HalpuK/Iaz, TTOCTy TJIaBu AepsKaBu abo
HaBITh CY/JIi) TPYHTYETHCSI HA MOJOXKeHHSIX KopaHy, mpoTe BUTJISA€ K TTOPY-
HIEHHS 3araJbHONPUNHATUX MIKHAPOJAHUM CIIIBTOBAPUCTBOM CTaHAapTiB. Inoai
B iCJIAMCHKUX KpaiHaX MaloTh Miclle iHIT (hOpMU IUCKPUMIHAIIL 32 PeTiTiiHUM
o3Hakoio. [IpukiasoMm MoKe CIyTyBaTH Cay/liBCbKe 3aKOHOIABCTBO, sIKe 3a00pO-
HsIE HeMyCyJIbMaHaM Oy/yBaTH B KOPOJIIBCTBI CBOI KyJIBTOBI 0O’€KTH Ta XpaMH,
a TaKO’K BiJIKPUTO HOCUTHU 3HAKHU peJIiriiinoi cumBoJiiku [27, c. 5.

Bask/IMBO TAKPECTNUTH, 1[0 CYYACHOK iCJaMChKOI0 IOPUCIIPYAEHINIEI0 3100yTTs
3HAHbD i/IeHTU(]IKYETHCS 3 PABOM HA OCBITY 1 O/IHOYACHO HA OTPUMaHHS iH(bOP-
Mallii Ta HaBITh i3 NIPaBOM Ha HAYKOBY TBOPYiCTbh. IIpu 11bOMy 3HAHHSI PO3IJIsi-
JAf0ThCs He JIMINE SK IPaBo, a it 060B’s130k MycyabManuHa [17, ¢. 191-197].
[Ipu 1boMy BasKIMBO He 3a0yBaTH, IO WAETHCS PO 3HAHHS B iX iCIaMCHKOMY
PO3yMiHHi, TOOTO PO ONaHyBaHHS MEPEAYCIiM PeJiTiiHIX ICTHH, OPIEHTOBAHUX
Ha icJaMCbKi IIHHOCTI B OCBITI, 1 TIPO MOCTYII /10 iH(dopMallii, dka 3a0BOJbHSIE
ictamchbkuM kputepisam [18, ¢.70]. Tnakme xkaxxydu, Mpo KOPUCTYBAHHS ITUM
MIPaBOM y Me’Kax Iapiary.
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ITpu nopiBHAHHI IpaBa Ha CBOOOLY BipPOCHOBIZaHHS HasIBHI TIOMITHI PO30isKHO-
cTi Mi JiGepasbHO-IEMOKPATHYHUM Ta iCJAMCHKIM PO3YMIHHSIM IIHOTO TIpaBa.
Y po3yMmiHHI IHITMX OCHOBHUX MpPaB JIOAUHE (HA OCOOUCTY HEIOTOPKAHHICTD,
HEIOTOPKAHHICTD JKUTJIa, CBOOOY MepecyBaHHsI, CBOOOLY MYMKH TOIIO) PO30iK-
HocTi He Taki roctpi. Hepiziko Bonu B3arasi 30iraloThbesi — SIKINO He B PO3YMIiHHI iX
TJIMOMHHOI TPUPO/IH, TO HA PiBHI KOHKPETHOTO IOPUIMYHOTO 3MicTy. Haituacrimie
icTaMcbKa IOPUCIIPYIEHINST TIYMAunTh I1i MpaBa B Ayci Cyd4acHUX JibGepasbHUX
KOHIIeIIT1iA.

[cramcpkuii MiAXiA 10 IpaB JIOAVMHYA XapaKTePU3YETbCS HATrOJOHICHHAM Ha 1X
ocobuBill (hyHKIII: HE TPOCTO COMiaMbHIi, a pesmiriiniil. Hampukiam, Mycy/ib-
MaHChKi MucauTeni 6ayarb ¢cBoOOY acoliialiii y BkasiBkax Kopana. [omycka-
10ThCst OY/Ib-sIKi acolfiaii, IKi He IIPU3BOALATH 0 PO3KOJIY MiK MyCyJIbMaHAMU
i IKi CyBOpO IOTPUMYIOThCST HOpM mmapiaty (cT. 27 Koncrurytiii baxpeiiny, cT. 26
Koncturyrii Ipany) [20].

Tak camo po3yMieTbest i cBoOOAA LyMKH, 10 CIIPUIMAETHCS SIK CydacHe BTiICHHS
i1 yTOUHEHHS MPUHIUITY JAOPAJYOCTi Ta IHCTUTYTY KOHTPOJIIO 32 BUKOHAHHSIM
3aIl0BiTaHOTO AJIJTAXOM Ta MPUITMHEHHST 3a00pOHEHOr0. 30KpeMa, MyCyJIbMaHChKi
MUCJIATE HiAKPECIIOI0Th, 110 IIPABOBIPHI MalOTh MIPABO i 000B’I30K KOHCYJIb-
TYBaTUCH Ta PAAUTUCH OJVH 3 OJIHUM.

BojHouyac MycysbMaHU BBa)kaloTh CBOOOAY AYMKH Ta CJIOBA BasKJIMBOIO YMO-
BOIO BUKOHAHHSI MyCyJbMaHaMK 3amoBigeil Ajuraxa. IToMixk HUX 0COOIMBUM
€ Micle creriajapHol Micil, gKa B icaami BBaKa€Tbcd 000B’'I3KOM, MOKJIAJeHUM
Ha MYCYyJbMaH, a TaKOX TPAaBOM — KOHTPOJIb 32 JIOTPUMAHHSIM HOPM IapiaTy
inmummu |13, c. 63].

O/HOYaCHO MYCYJIbMAaHCHKI TIPAaBHUKK 3BEPTAIOTh OCOOJHUBY yBary Ha KibKa
HoB’s13aHuX 0OMesKeHb cBoOOAN AyMKHU. Tak, Ha iXHiil moris, Mexi el cBoboau
NpAMO 3ajekaTh BiJl CTylleHs YCBIIOMJICHHS JIIOJAMHOIO 1CJaMChbKUX I[IHHOCTEN
1 KOHKpeTHUX HOpM. Tomy, Hanpukaa, (hopMHU i TOPAAOK KOHCYJIBTAlli Bjau 31
CIJIBHOTOIO MPABOBIPHUX BU3HAYAIOTHCS CBOTO POAY IHTENIEKTYaJbHOIO €JIiTO0
MYCYJIbMaHCBKOTO CYCIIJIbCTBA — 3HABIAMU Iapiaty. B pesysbrati, 3a iciam-
CBKOIO KOHIIEII[i€I0, JIMIlle BOHU IIPE/ICTABJISIOTh BCIX MyCYyJIbMaH y IXHIX BiJlHO-
CHHaX i3 BJIQJIOI0 Ta MAIOTh IIPaBO BiJl IXHBOTO iMeH1 KOHCYJIBTYBAaTU IIPABUTEJIIB
i KOpHCTYBaTHCS JIJIsT IOTO CBOOOIOIO TYMKH.

MycyapMaHUH Ma€ TIPABO BiJTbHO BUCJIOBIIOBATH CBOIO AYMKY IIO/IO J€PXKABHIX
MUTaHb i 00TOBOPIOBATH /il Baaau. Ase oMy 3a00POHEHO TIOIINPIOBATH i/1€l, 1110
MiIPUBAIOTh OCHOBU BJIA/IU 1 MITHOCATH PYKY HA TUX, XTO JOTPUMYETHCI 1HITUX
norJisamis [17].
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Opienrariisi Ha KpuTepii Ta 0OMeKeHHsI, SIKi BioOpaskalOTh BUXIiIHI TPUHIIAITN
nrapiarty, € XapakTepHoIO 1 JIJIs1 iCJIaMChbKO1 KOHIIETIIi1 MOJITUYHUX TTPaB JIIOIUHU
(30Kpema BHOOPUOTro TIpaBa), IKUM icJaMChKa MPaBOBa TEOPist TPUIISE MEHIIe
yBaru, Hi>k BJJACHOCTI Ta 1HIIIUM IIpaBaM.

Crae oueBUHNUM, IIIO B MYCYJIbBMaHCBKOMY CBITi iCHY€E TTOMiTHA HEBIIITOBIIHICTH
MK OMIIiiTHO TTPOTOJIONIEHNMU HOPMaMU 3aKOHOJABCTBA i MacOBOIO ITPaBO-
CBIJIOMICTIO Ta CUCTEMOIO I[iIHHOCTeH, 10 (GOPMYIOTbCS 11/l BIZIMBOM TPaJMILii,
HacamIepes icJaMCbKUX A0rM. KOHCTUTYIIT MyCyJIbMaHCBbKUX KpPaiH MOXKYTb
3aKpIIIIOBATH TIPUHIIUIINA CBOOOAM i PIBHOCTI BCIX IPOMASTH HE3aIeKHO Bijl
pacwu, crtaTi abo BipOCIIOBiIaHHs, aJie Tie Iie He 03HAYaE, 10 BOHU Peasi30BYIOThCS
y TOYHII BiIOBIHOCTI 10 OYKBU 3aKOHY. [cTaMChKi TIPUHITMITN Pa3oM 13 Miciie-
BUMM TPAAUILISIMUA CYTTEBO KOPUTYIOTH TI0JIOKEHHS 3aKOHO/IABCTBA, HATIOBHIOIOYH
ix ocobmuBuM 3MmicToM. be3 BpaxyBaHHs Takoi crenudikyu aHATIi3 TO3UTUBHUX
PaBOBHUX HOPM Oy/ie HEMOBHUM 200 HaBiTh MIPOCTO MOMUJTKOBUM.

Posriisii KII090BHUX 0COOJMBOCTEH, MO BiAPIZHSAIOTH iCIaMChKE PO3YMIHHS TIPaB
JIIOJWHY BiJl IEMOKPATUYHUX JTiOepaTbHUX CTAHAAPTIB, IEMOHCTPYE, IO CBO-
6oza JIOAUHU Ta I MeXi TPAKTYEThCs MO-pisHOMY. SIKIo gibepanbHUil migXis
IPUITYCKAE OOMEKEHHST CBOOO/IM OIHOTO JIHIIe MeKaMy CBOOOM THIIKX JIIO/EH,
TO icJaMcbKa JiyMKa IOB’SI3y€ Ii MeKi TepeyciM 3 iMIepaTuBHUMU HOpMaMu
(mepeBaxkHO i3 3aboponaMmu) miapiary. Moske BUAATHCS, 1[0 TaKi MPUITHCH €
[OCATaHHSIM Ha IIpaBa i cBOOOAM JIIOAMHM, ajie icjaM BBa)ka€ ixX BUINOIO, OOKe-
CTBEHHOIO, CIIPaBEe/IJIUBICTIO.

3okpema, cBo6Oa B iclaMChKOMY PO3YMiHHI He O3Havya€ MOJKJIMBICTH 3HEBa-
JKaTU BUXIiJIHI MOCTYJATU Ta JIOTMU BipU, OCKIJBKHU 1€ CTOCYETHCS MOPYIIEHHS
IPOMACHKOTO MOPSAAKY. SIKI0 KOMYCh He TOA00AEThCs PEITIHO OpieHTOBaHA
MOBe/liHKa MycyJibMaH abo iX TeBHi peJsiriiiHi MiHHOCTI, TO 1€ Horo ocobucTa
cipasa. [IpaBa sounu peasidyioTbes Julle TO/i, KOJU MyCyJbMaHU JA0TPUMY-
I0TbCSI HOPM TIapiaTy.

JliiicHo, 6araTo 3 HaBeAeHNX PEryJsaTOpiB, y PisHUX (hopMax, HabyBalOTh IPABO-
BOTO BU3HAHHS Ta CTAlOTh IOPUANYHO 3000B’sI3aIbHUMU HOPMaMH, 1110 3aKPiILIio-
I0ThCSI HABITh HA PiBHI KOHCTUTYIIII.

[ToTpibHO BU3HATH pPeANbHICTh MOKJIMUBOTO BiJUYyTHOTO BTPYYAHHS icamy Ta
MYCYJIbMaHCbKUX MEHIINH y KyJbTYPHUII IIpocTip €Bporu il yTBep/KeHy €BPO-
MechbKy cUCTEeMY TPaJuiliil i IiHHOCcTel. Tak caMO BaKJIMBO TIOTOAUTUCS 3 TUM,
1[0 €BpOIelili MaloTh BCi MiJICTaBU CTPUMYBATU KYJBTYPHUI Ta pesiriiHui
HACTYTI icIaMy, YHUKATH 3ITKHEHHS [IHHOCTe! 1 TpajuIliid.

Opnxak /7151 6araTOMaHiTHOTO €BPOIERCHKOTO CYCIIIbCTBA BiZIMIHHICTD CBITOTJIS-
JIiB He Ma€ PUHIIMIIOBOTO 3HAYEHHS, aJ[’Ke BCe, 1110 TI0B’sI3aHe, 30KpeMa 3 icJjia-
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MOM, CIIPHIIMAEThCs SIK pedtirist. Tomy Gy/ib-sike BUSIBJIEHHSI iCIaMy 3a MeKaMu
1foro KyJIbTOBO1 chepu PO3ITIANAETLCA SIK MOPYIIEHHS MPUHIIUAIY CBITCHKOTO
XapakTepy [epskaBu. 3 iHIIOrO GOKY, B MyCyJbMaHChKOMY CBITOTJISIZII TAaKOTO
po3MesKyBaHHsSI He icHye. Xoda pesiiriitni o00B’sI3K1 B icjami 4iTKO BigpisHs-
IOThCS BiJl iHIITUX acIeKTiB TMOBEIIHKH JTIOIel, BOHU MTEBHOIO MipOI0 OXOILTIOIOTH
Oyab-sIKy cepy 0COOUCTOrO i CycCIiibHOro KUTTs. [ icjamy He iCHY€E TaKoro
POBIiIEHHST BChOTO, IO BiIOYBAETHCS B CYCIIJIBCTBI, Ha BUKJIIOYHO PEJIiriiiHi Ta
CBITCHKI IHCTUTYTH.

€ pi3He Po3yMiHHS CITIBBIHOIIIEHHS PEJIirii i IpaBa Ta ixX MicIls B COIiaIbHO-HOP-
MaTUBHIN cucTeMi, pi3HUI CTYIiHb BKJIIOYEHHS PEJITiiHUX HOPM Y CYCIIJIBHO-TIO-
JITUYHE XUTTS, BIIMIHHOCTI y TPaKTyBaHHI CBITCBKOTI'O XapaKTepy Jlep:KaBu.
3okpema, 11i (akTOpW 3HAYHOIO MipOI0 BU3HAYAIOTh, 110 BBAXKATH PEITIHHUMEI
CHMBOJIAaMU Ta K CTaBUTHCS M0 IXHBOI myOJidHOI AeMOHCTpaIlii BipsiHaMMu,
a TaKOX Jie TTPOXO/ISATh MeKl CBITCHKOI JiepsKaBy Ta 1110 € IXHIM MOPYIIEHHSIM.

VieBHEHO MOJKHA CKas3aTH, IO MOBHE BUPIIIEeHHS BCiX KOHMJIIKTIB Ta po36iK-
HOCTEH, TIOB’sI3aHUX 3 iCJlaMOM Ta MYCYJbMaHCbKUMU MeHITMHaMu B €Bporri, €
HepeaTicTUYHUM 3aBaaHHIM. OlHAK MOKHA HaMaraTucs MaKCMMaJbHOIO MipOo
BPaxOBYBAaTH IX, 3JIaTOJZKYBAaTH MizK cOO0I0 Ta MiHIMI3yBaTH BTpaTU. 3PO3yMiINM
€ Te, 1[0 €BPOTIEIiChKe CIIPUNHATTS HaJlaBaTUMe MPIOPUTET MPaBy, a MyCyJIbMaH-
ChKe — peJiirii Ta MopaabHOCTi. X0o4a iCHYIOTh MeKi 30/JIMKEHHS TO3UIiI CTOPIH,
IO CTOSATH Ha 3aXMCTi PI3HUX IIHHOCTEH, ajie 0 MUX MeX Ie IOCUTH JaJIeKO.
€ nepcrekTuBa, KO He 3HATH KOHMIIIKT, TO X04a 6 3r/IaJinTH HOr0, YHUKHYTH
NPSAMOTO 3ITKHEHHS, CIPSIMYBATU MPOTUCTOSHHS B MONIYKaX TPUHHATHOTO
BUXO/ly HA IILJIIXaX KOMIIPOMICY.

Jlnst mopomarHs KOHMJIKTHOI cUTyallii CTOPOHU MOKYTh i MOBHUHHI 3pOOUTH
KPOKH HasyCcTpid oxHa ozxHiil. Takuii pyx mepeabadae mepeayciM yBaKHe CTaB-
JIEHHSI /0 apTyMEHTIB CBOIX OMOHEHTIB Ta 1X CepHO3HUI aHasi3, a TAKOK BUKO-
PUCTAHHS 3PO3YMIJIMX 1 TIEPEKOHINBUX TSI HUX OOTPYHTYBaHb, IO TTOSICHIOIOThH
BJIACHY TIO3MIIiIO 1110710 1Tpobsiemu. Lle crocyerbest 060X CTOPiH, X04a He OHAKO-
BOIO MipoIO.

IMOBipHO, MOBIINI NIJISIX MAIOTh MPOUTH MYyCYyJIbMaHU. AJl)Ke BOHU ONMUHUINCS
B HOBOMY Ta 4y>KOMY /IJIs1 HUX cepeZioBulll. [0710BHE B TOMY, 1110 B CKJIQJIHOMY Jia-
JI031 3 EBPONEHTISIMI MYCYJIbMaH! MTPOCTO 3000B’sI3aHI HABYUTHUCS 3aXUIIATH CBOT
iHTepecH Ta IIpaBa He HA eMOIliIX Ta IMOYYTTAX CIIBBIPSIH Ha BYJIUIISX, a 3 BUKO-
PUCTAHHSM TTPABOBUX apryMEHTIB, O(POPMJISATU CBOI IIPETEeH3i1 B a/IeKBATHY IOpU-
nuuHy dopmy. [Hakie BoHM He OyayTh CIPUIIMATHCS HE JIUIIE €BPONEHCHKIM
CBITOTJIA/IOM, aJie, TOJIOBHE, TUMU BJIQJJHUMU CTPYKTypamMu (BKIIOYAIOUN 3aKO-
HO/IaBYi Ta CY/I0BI), Bijl SIKUX 3aJI€;KUTh BUPIIIEHHS Ti€l 4yM iHIIOI KOH(MIIKTHOI
pobIeMu.
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€Bporieiicbki MyCyJIbMaHK Ta IXHi Jiepy MOKH 110 HEAOCTATHBO TOTOBI 10 00TO-
BOPEHHsI CIIPHUX MUTaHb MpaBoBUME 3acobamu. Ile o3Hauae, mo iM TOTPIOHO
GisbIlie 3BEPTATHCS /10 TIPABOBUX apIyMEHTIB Ta HaBYATHCS e(heKTUBHO 3aXUIIATH
CBOI IIpaBa, BUKOPUCTOBYIOUM IOPUINYHUI PO3YM 1 apryMeHTalliio.

MycyabMancbKi MeHITUH B €BpOIIi He 3aBKAM IOCIIINAIOTh aaTyBaTUCS 10
JIMHAMIYHOTO PO3BUTKY I10/Iiif, BOHU BiJICTAIOTh Y PO3yMiHHI HOBUX peaJiiii CBOTO
JKUTTS 1 He TOBHICTIO BOJIO/IIOTH SIK €BPOIIEICHKOIO TTPABOBOIO KYJBTYPOIO, TaK
1 Cy4acHOIO iCJIaMCBKOIO TIPABOBOIO JIyMKOIO, sIKa 3aJIMIIAETHCI B PyKaX MYCYJib-
MaHCBKOI 1HTeJIeKTyaIbHOl eliTh. barato npioputeTHUX MPUHIMIIB i1CIAMCHKOTO
IpaBa i icJIaMChKO1 IOpUCTIPYyAIeHITiT (HampuKiai, HalllJIeHICTb Ha TIOIIYK KOMIIPO-
MiCiB, KOMILJIEKCHICTb, 3aXKCT IHTEPECIB 3 ypaXyBaHHIM MICIIs, yacy Ta 0OCTaBHH)
He BUKOPUCTOBYIOTHCS TIOBHICTIO JJIs1 TIONEPe/PKeHHs KOH(JIIKTIB.

3 iHmoro GOKY, EBPOIEIChKI CTPYKTYPH B IUX CIIOPaX BUABJISIOTH cebe SIK 10C-
Bi/lueHi Ta HaBiThb BUHAXIJJWBI IOPUCTH, ajie He 3aBXK/IU K MPO3OPi MOJITUKH,
BMiJIi TUTIZTOMATH Ta YYTJWUBI MICUXOJOTH. 3BICHO, MAlOTh CEHC JIiaJIOT 1 3aXUCT
MPaBOBUX IIHHOCTEN Ta 1HTepeciB Jiep:KaBy, MiATPUMKA HE3MIHHOCTI €BPOIIEi-
CBbKOI KyJIBTYpH Ta criocody kuttst. OHAK Taka CTPATETist MO0 MYCYIbMAHCHKUX
MEHIIMH MA€ BKJIIOUATH He JIAIIe IPUIHHATTS BiAIOBIIHIX 3aKOHIB, a I po3po0-
JIEHHs 1 BIIPOBaJKeHHs crocobiB ix iHTerpailii B €BpoleiicbKe CyCIiJbCTBO,
KYJBTYPHUI MPOCTIP, TOJITUYHE Ta TPOMAJIChKE KUTTSI.

Bucnosku

[TpoBemeHe MOCTIIKEHHS 1a€ 3MOTY BUOKPEMUTH TPU TOJIOBHI pO36iKHOCTI, SKi
B Pi3HMX KOMOIHAI[ISIX CTAHOBJISTH OCHOBY BCiX KOH(JIIKTIB, TOB’sI3aHUX 3 icJia-
MOM Ta MYCYJbMaHCHbKMMU MEHITMHAMU B €BPONEHChKUX KpaiHax.

[To-mepiire cymepevyHOCTi BUHUKAIOTH Yepe3 Pi3Hi ySIBJIEHHs PO TIpaBa Ta CBOOOIN
JIIOIMHU, Pi3HI MXOAW /10 TIpaBa B3araJii Ta WOTo CITiBBIIHOIIEHHS 3 PeiriiHIMI
1 MOpQJIbHUMU OPIEHTUPAMMU.

[To-npyre, eBpormeiicbke CyCHiJbCTBO cTypOOBaHe KYJbTYPHOIO €KCIIaHCI€n
icmamy, gKa 3arpoKy€ JAYyXOBHO-IIIHHICHUM 3acajlaM €BPOIEHCHhKOTO COIiyMY,
a TaKOK HEroTOBHICTH (260 X04a 6 YaCTKOBAa HETOTOBHICTH) MyCYJIbMaH JI0 MPH-
MHSATTS IUX [IHHOCTE Ta iHTerpaiiii B ycTaJeH!il €BPONENChKIii CIIOCiO KUTTSL.

[To-Tpete, €Bpora 3aHETIOKOEHA CBOETO TTOITUYHOIO CTabIIbHICTIO Ta OE3TEK0I0
3 IIPUBO/LY MOIIUPEHHS 1CTAMCbKUX €KCTPEMICTChKUX MOJITUYHUX iIell Ta pyXiB,
30KpeMa, Ha JKajib, i TEPOPUCTUUYHUX 3arPO3.

Crig BU3HaTH, MO Ay’Ke 4acTO B KOH(IIKTHUX CUTYaIlisIX, MOB’A3aHUX 3 icJa-
MOM Ta MYCYJbMaHChKUMU MeHIIMHAMU B €BPOIIi, IPaBO He y3TOKYETHCS
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3 TOJIITUYHOIO oTibHICcTIO. [IpaBoOBi 3aX0/[M cTaaW peakilielo 3aKOHOMAABIIS
Ha Ty HAIPY’KEHICTbh, sIKa CYNMPOBOJIKYE IIBUJ/IKE 3POCTAHHS MYCYJbMAHCBKUX
MeHIIUH B €Bporri, iXHi0 c1a0Ky iHTerpalliio B MicIieBe CYyCIJIbCTBO Ta 3arajoM
Ha 3ITKHEHHS €BPOIEHCHKOTO Ta MYCYJbMAaHCBKOIO MEHTAJITETIB, TPAAMILI,
KYJBTYP, COIiaTbHO-HOPMAaTUBHUX OPI€HTAIlil, a TAKOK Ha 3arpo3y 1CJIaMCbKOTO
ekcTpemizmy. HaBesiene Buiile CBiZTUUTD, 1110 CbOTO/IHI BAXKKO 3HAUTU BUPIIIEHHS
pobJieM, CIIPUUNHEHUX 3POCTaHHSM MYCYJIbMaHChKUX MEHIIUH B €Bporii, ki 6
BiINOBI/IAJIN PIBHOIO MipOIO BCIM KPUTEPIsIM — MPABOBUM, MOJITUIYHUM, MOPAJb-
HO-KYJBTYPHUM, COI1aJIbHO-TICUXOJIOTTYHUM.

Pexomenaanii

[ToTpibHO HamaraThcst Xoua 6 YaCTKOBO TIEPEKOHATH MYCYJIbMaH y MTPaBOMIPHOCTI
CaMOro 3aKOHO/IABCTBA, PO3’SICHUTH M, 110 BOHO He 0OMEKY€ iXHi IIpaBa sIK BipsiH.
[IpocTe mocusanusg Ha 3BUYANHI /I €BPOIEUIIB TIPABOBI apryMeHTH, MepIl
3a BCe TIOB'sI3aHi 3 MpaBaMU JIIOJUHM, MOXKe OyTH HeOoCTaTHIM. AJUKe, SIK BiKe
3a3HayaJsIoCcs, MyCyJbMaHCbKa COIiaJIbHO-HOPMAaTUBHA KYJBTYPa OPIEHTYETHCS
Ha inmmi npiopurern. OTKe, TOTPIOHO 3HANTHU IIJISIXU Ta aPTyMEHTH, 3PO3YMiJti it
HePEKOHJIVBI JIJI1 MyCYJIbMaH, 1100 CIpUsTH 30JMKEHHIO MO3UIL Ta modyyBaTu
KOHCTPYKTUBHUI JI1AJIOT.

Takuil miaxiza, AifCHO, € BaKJIMBUM, OCKIJIBKU 18 TOCATHEHHS 3TOAM Ta 30J1-
JKEHHS TIO3UIIiIIl BAPTO BUKOPUCTOBYBATU apTyMEHTH, 1110 allesiolTh /10 IapiaT-
CBKUX I[IHHOCTEH Ta BUCHOBKIB 1CJIAMCHKOI IOPUCIIPY/IeHITii. BakamuBo 3po3ymiTu,
1[0 3HAYYII /IS iCJTAMCHhKOTO MEHTAJITETY apryMeHTH MOXKYThb MaTy OiIbIInii
BILJTUB Ha TIEPEKOHAHHSI MYCYJbMaH Ta CIIPUSATH 3MIITHEHHIO /IiaJIOTy.

3anpornoHOBaHWI MiXi/ /ST €BPOIMENIB CTa€ He MPOCTO BUOOPOM, a 00 €K-
THUBHOIO TOTPeGOIO Yepe3 Te, 10 TOKKU He3PO3yMijio, XTO OiibIine 3ariKaBieHui
y iHTerparfii MyCcyJIbMaHChbKIX MEHIINH — €BPOIMeilli un Mycyabmanu. Tpeba
nam’sitTaTu, 1o jgeMorpadiyni TeHjeHIlil IpalioloTh Ha KOPUCTb MYCYyJibMaH
1 pO3MipKOBYBaHHSI IIPO MycyJibMaH y €BpOIli SIK PO MEHIINHY MOXe CTaTH
HEAKTyaJbHUM Yy MalOyTHHOMY.

OO6uBi cTOPOHU KOH(MIIIKTY MalOTh WTH Ha3yCTpiu ofHa oHiit. MoKINBO, BAPTO
JIOTYCTUTH TIEBHUN KOMIIPOMIC: 110 JIESIKUX TTUTAHHSAX OiJIbIy THYYKICTh MaiOTh
BUSIBUTHU €BPOIIEIIL, a 110 IHIINUX — MYCYJIbMaHHU.

3arajioM, MOKHa CTBEP/IKYBaTH, 1110 BITHOCUHU MIiK €BPOIEICHKOI0 Ta icjaam-
CHKOIO TPABOBUMU KYJIBTYPAMHU € CYEPEWINBIUMHU i 4acTO HaOYBAIOTh XapakTepy
roctporo KoHbJikTy. [Ipobremu, siki OyJiu PO3TJSTHYTI B 1IIbOMY JOCTIIKEHHI, TIe
JIOBrO, Ha »KaJib, OyAyTh Ha TMOPSAKY AeHHOMY. IIpocToi i 0HO3HAYHOI BiAIOBII
Ha TIMTaHHs, SK IX BUPINIUTH, MaOyThb, He icHye. [IpoTe cTOpOHN MAIOTh peanbHy
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MOSKJIMBICTb 3HU3UTU PiBEHb MPOTUCTOSHHS, YHUKHYTH TIPSIMOTO 3iTKHEHHS Ta
MO’KJINBUX 3arOCTPEHb, ITOB’13aHUX 13 MyCYJIbMaHCbKUMM MeHIINHaMU B €Bporli.
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Anorarist

Amepurancoxuii 3axon npo Oenikmui noszosu inosemuic (Alien Tort Statute, ATS) — ue
OOKYMEHM, Wo € 3HAKOBUM Y CIMOBOMY Macumadi, uepes me, w0 NOCULAIOUUCH HA 11020
NOJLONCEHHS, NO3UBAUL 6 AMEPUKAHCOKUX CYOax 00Mazanucs GLOUKOOYSAHHS WKOOU 3a
nopyuLeHns npas TN, KL MALU Micie Ha THuux koumunenmax. Yumano maxux cnpaeg
CTROCYBANUCS. BOEHHUX 3OUUHIE T 310uUNie npomu modsnocmi. I ockinvku nodibnozo pody
Macumadni 310UUHCMBA MALINCE HIKOLU He GUUHSIOMBCS COUHUM BUKOHABUEM, OOHUM i3
KIOUOBUX NUMAID, WO NOCMABAN0 Neped cyoamu npu posensoi eionosionux cnpag, 6yio
nUManns YCMAanoeienns cmandapmie 6ionosioaivHocmi 3a cnisyuacmy, 1noCOOHUUMEO
i nidbyprosanna maxum snouunam. Pozenadaiouu uyi cnpasu, amepuxancoki cyou oorpym-
MoBYeaNU C60T PIlUeHIHsT NOLONCCHUAMU HOPM MINCHAPOOHOZ0 NPABA i, MAKUM UUHOM,
HANPAUIOBANU MACUS NPEUCOeHMI020 NPABA, BUBUECHNL SK020, Oe3cyMiieno, 6yde Kopuc-
HUM Y C8ImIL npasosux npobiem, wo nopoouia siina ¢ Ykpaini. Came uum 3yMoeaeHo
axmyanvricmv docuidvcenns. Mema cmammi noisizae 6 00caioxcenni 6umoz 0o cyo ex-
muenoi cmoponu (mens rea) nocobnuumea i nidOYPI6as BOEHHUX 3L0UUNIE T 3N0UUNIE
npomu 100SHOCMI Kpisb Npusmy npeyedenmuoi npakxmuxu 3a 3aKoHom npo Oenikmmi
no306u inosemuyic. Memodonoziuno Oocuiodcens 3600Umvcs 00 ananisy npeyeoenmuoi
NPAKMUKU AMEPUKAHCOKUX CYOI8 KPI3b NPUsMy HOPM MIdNCHapoOnozo npasa. Bacaueoi
CKA006010 PO3GIOKU € BIOHAX00MNCEHHS 3MICIY HOPM MINCHAPOOHOZO 36UUAECE0Z0 NPABA,
NOJONCCHIS SIKO20 OKPEMO NIONSA2a10Mb 00KA3YEanio y 6ionosionux cnpasax. Came docii-
OHCeHHS € UACTMUNOIO NOPIBHALLHO-NPABOGUX NOWYKIE 13 MemOoI0 SUHeCTU YPOoKU, sKi
MOz O NPUCIYNCUMUCSL 00 PO36 A3AHHA CKAAOHUX 10OPUOUUHUX NPOOTEM, U0 NOCMAIOMb
Y 36’a3Ky 3 eitinoro 6 Ykpaini. Y cmammi docrioicerno dea cmandapmu cyod ekmuenoi cmo-
ponu nocodnuymea i niddypoeants, SKi UKOPUCTIOBYIOMbCA AMEPUKAHCOKUMU CYOAMU
npu poszisdi cnpas 3a 3aKoHOM NPo OeAIKMHL NO306U THO3EMUIS, 4 came: CIandapm memu
i cmandapm snamns. Posensuymo amepuxancoki npeyedenmu, 6 SKux cyou SUKOPUCMAiu
moti abo inwuil cmandapm. O6rpynmosano, wo umoxu po3oiicHocmi eapmo wyKamu
6 MINCHAPOOHOMY NPABT, NO3ASK AMEPUKANCHKL CYOU Y 8i0N06IONILL Kamezopii cnpaes nociy-
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206ytomuCst came mixcnapoonum npasom. Ipoanarisoeano apeymenmu cyddi Kaymana,
YU NOSUYLS UMD 8 OCHOBL YCIX NOOANLUUX PIlleNd, WO CNUPAIOMbCS HA CMAHOapm
memu. Kpumuunuii ananiz apeymenmis cyddi Kaumana donosneno pemenvium po3éopom
NPAKMUKYU MINCHAPOOHUX KpuMinaivnux mpubynanie — 6id Hiopnbepsvkozo 0o nisniwuux
mpubynanie no Fzocaasii, Pyandi i Coeppa-Jleone. 3pobaeno 6ucnosox, wo cmanoapm
3HANHSL € NEPEBANCAIOUUM, | CAME GBIl MAE GBANCATNUCS HOPMOTO MINCHAPOOHOZ0 36UUAECOZ0
npaea, i came 6in Mae susnavamu Kpumepii ionogioarsrnocmi 3a wkody, sagdamny zpyoum
NOPYUWEHHAM MIHCHAPOOHO GUSHAHUX NPAG THOOUNHU.

Kouosi cioBa: cy0’eKTHBHA CTOPOHA; TOCOOHUIITBO 1 MiA0YPIOBAHHST; BOEHHI 3JI0YNHH;
3JI0YWHA TIPOTHU JITO/ISTHOCTI; BIIITKOAYBAHHS KON, AETIKTHE TTPaBo.

Subjective Side (Mens Rea) of Aiding
and Abetting War Crimes and Crimes Against Humanity
in the Context of the Alien Tort Statute

Bohdan P. Karnaukh*
Yaroslav Mudryi National Law University,
Kharkiv, Ukraine
*e-mail: karnaukh.bogdan@gmail.com

Abstract

The American Alien Tort Statute (ATS) is a landmark instrument on a global scale, since,
based on its provisions, plaintiffs in American courts have sought compensation for
human rights violations committed on other continents. Many of these cases involved war
crimes and crimes against humanity. And since such large-scale crimes are almost never
committed by a single perpetrator, one of the key issues before the courts in these cases
was the question of establishing standards of liability for aiding and abetting such crimes.
In considering these cases, the American courts based their decisions on the provisions
of international law and thus developed a substantial body of case law, the study of
which will undoubtedly be valuable in light of the legal challenges posed by the war in
Ukraine. The objective of the article is to examine the requirements for the mens rea
of aiding and abetting war crimes and crimes against humanity through the prism of
the case law applying the Alien Tort Statute. From a methodological point of view, the
study focuses on the analysis of the case law of American courts through the prism of
international law. An important component of the research is to determine the contents
of customary international law, the provisions of which are subject to separate proof in
the relevant cases. The article itself is a part of comparative legal research with the aim
of drawing lessons that could be used to solve the complex legal problems arising from
the war in Ukraine. The article examines two standards of aiding and abetting used by
American courts in cases under the Alien Tort Statute, namely, the purpose standard and
the knowledge standard. The author examines the American precedents in which the courts
have used one or the other standard. It is argued that the origins of the disagreement

ISSN 2414-990X. IIpobnemu 3axonnocmi. 2023. Bun. 162



Karnaukh, B.P. Subjective Side (Mens Rea) of Aiding and Abetting War Crimes...

should be sought in international law, since American courts in the relevant category of
cases rely on international law. The author analyses the arguments of Judge Katzmann,
whose position forms the basis for all subsequent decisions applying the purpose standard.
The critical analysis of Judge Katzmann’s arguments is complemented by a thorough
examination of the practice of international criminal tribunals - from the Nuremberg
Tribunal to the later tribunals for Yugoslavia, Rwanda and Sierra Leone. The author
concludes that the standard of knowledge is predominant and should be considered a rule
of customary international law and should define the criteria of liability for harm caused
by gross violations of internationally recognised human rights.

Keywords: mens rea; aiding and abetting; war crimes; crimes against humanity;
compensation for damage; tort law.

Beryn

Amepukanchbkuil 3aKoH Tpo gesikTHI mo30Bu iHo3emiiB (Alien Tort Statute,
ATS!) — 11e 3nakoBmit y cBitoBomy Macirrabi rokyment. [Tompu e, 1o meit 3akon
BKJIIOUAE OZIHY-€INHY CTATTIO, iCTOPist HOro 3acTocyBaHHsI OypeMHa, a 3acar il —
HampaBy TpanHaio3Huii. CBoro vacy, KOpUCTYIOYUCH 1IUM 3aKOHOM, ITO3MBayl
B aMEPUKAHCHKUX Cy/laX JIOMarajancs BiIIIKOAYBaHHS 3a TOPYILIEeHHS 11paB JIOJANHY,
SIKi MaJii Micile Ha iHmmX KoHTuHeHTax. [Ipsamo 3apa3 Anensmiitnuii cyn OKpyry
Komymbist posriisiiae cripaBy, B sikiii Merkantii Jlemokpariatoi Peciy6miki KoHro
BUMAraioTh Bi/IITKOAYBaHHS Bijl CBITOBUX TexHOTITaHTiB «Emns», «Tecmay, «Maii-
KpocodTs, «/le» i «Ampabers (MareprHCbKa KoMIaHist «IyTi») 3a Te, M0 OCTaHHi,
Ha J[yMKY 1103UBayiB, Oy/M MoCOOHUKAMU Ta/abo miadyproBayaMy BUKOPUCTAHHS
MPUMYCOBOI TTpalli AiTell y KycTapHux KobansroBux rmaxtax Konro [1].

Cyuacna penaxuisi ATS komudikosana B §1350 turyny 28 Koxexcy CIIIA
(USC): «OkpyskHi Cyan MafOTh TIEPBICHY IOPUCIUKILIO MIOA0 OY/Ib-SIKOTO IIHBI/Ib-
HOTO TMO30BY 1HO3€eMIIsl, SIKIIO TiJbKW BiH CTOCYETBHCS JIEJIKTY, CKOEHOTO Ha
MOPYIIEHHS MpaBa HapoAiB abo MiskHapoHOTO MoroBopy Cromyuerux [ltaTisy.
Otixe, ATS 3acToCOBY€ETBCS 32 HasIBHOCTI TaKUX YMOB: a) TP/ IBJIE€HO 1IUBIJIb-
HUI 11030B; 6) 103MBaY — 1HO3E€MEIlb; B) I030B — IIPO BIAINIKOAYBAHHS INKOIK
(nmesikTHUI); 1 T) NIKOJW 3aB/aHO BHACJIIIOK TOPYIIEHHS HOPM MiKHApPOIHOTO
MpaBa — 3BUYAEBOTO UM 3aKPIIJIEHOTO B MIXKHAPOJIHUX JoroBopax |2, c. 1]. Aximo
I[i BUMOTU BUKOHYIOTHCS, TO CIIpaBa MiICy/IHA aMePUKAHCBKOMY CY1y.

Yumano ATS-cipaB cTocyBaucsd BOEHHUX 3JI0UYMHIB 1 3JI0YUHIB TIPOTH JIIOJIS-
HocTi. I ockibkM moAiGHOTO pojy MacimiTaOHi 3JI0YMHCTBA Maiike HIKOJIM He
BUMHSIOTBCA €IMHUM BUKOHABIIEM, OJTHUM i3 KJIOYOBUX MUTaHb, IO MTOCTABAJIO
nepej CyJaMy IpU PO3IJISIl BIAOBIAHUX CIIpaB, OyJI0 MUTAHHS YCTaHOBJIEHHS
CTaHAAPTIB BiJIIOBIJaJbHOCTI 32 CIIIBYYaCTh, IOCOOHUITBO 1 MiAOYPIOBAHHS TAKUM
3mounHaM. Posrisiiaioun 11 crpaBy, aMepuKaHChKi Cyau OOrPYHTOBYBAINA CBOI

! Tnkosm Takox BkuBaeTbest abpesiatypa ATCA — Alien Tort Claims Act.
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pillleHHs TOJIOKEeHHSIMHU HOPM Mi’KHApPOJHOTO TIpaBa i, TAKUM YMHOM, Halpailo-
BaJIM MACWB TIPETIEIEHTHOTO TIPaBa, BUBYEHHS SIKOTO, 6e3CyMHIBHO, Oyie Kopuc-
HUM Y CBITJIi TPaBOBUX TPoOJIeM, 10 MOPOIIa BifiHa B YKpaiHi.

Mera craTTi — ZOCAIAMTA BUMOTH 10 CyO'€KTUBHOI CTOPOHU (Mmens red) 1moco0-
HUITBA 1 Mig0ypIOBaHHA BOCHHMX 3JI0YMHIB 1 3JI04MHIB IIPOTHU JIIOASHOCTI KPi3b
IPU3MY TIperie/IeHTHOI TTPAKTUKN aMePUKAHCHhKUX CYIiB 32 3aKOHOM TIPO JIEJIiKT-
Hi 11030BU iHO3eMIiB. JlocsarHeHHss MeTH JOCTiKeHHs Tepeqbayac BUPIiIIeHHs
TaKUX 3aB/laHb: 1) OV PaKTUKU aMEePUKAHCHKUX CY/IIB 1[0/I0 3aCTOCYBAHHS
3aKoHy TIPO JIEJIKTHI TI030BU 1HO3EMIIIB; 2) BUSIBJICHHS PO30IKHOCTI y 3a3HaYEHIi
MPaKTHUIL 100 HeoOXiIHOI /It TOCOOHUIITBA 1 MOy pIoBaHHs Y6 €KTUBHOI CTO-
POHU JistHHS (mens rea); 3) 3'siCyBaHHS TEPIIONPUYNH 3a3HAYEHOI PO30IKHOCTI;
4) NOKJAJHUI aHaJi3 apryMeHTiB Ha KOPUCTb KOXKHOTO 13 /IBOX aJIbTePHATUBHUX
MiZIXO/IiB; Ta ) BU3HAYEHHS IiJIXO/Y, IKOMY HAJIE€KUTh BIJIATH TIepeBary, sik
TAKOMY, 1110 € YCTaJeHUM y Mi’KHapOJHOMY IIpaBi.

Marepianam ta MeToau

EmmipnynuM maTepiajsiom JOCTIKEHHS € PIillleHHs aMePUKAHChKUX CY/IiB 11010
3aCTyBaHHS 3aKOHY TPO JIETIKTHI MO30BU 1HO3EMIIiB, a TAaKOXK PIlllEHHS MiKHa-
pomHUX KpuMiHaabHuX TprOyHaais (HiopaOGep3bKoro ta misHimmx TpubyHaIiB 110
[Orocaagii, Pyanni i Coeppa-Jleone). MeTo10/10Ti9HO IOCTIIKEHHST 3BOAUTHCS J10
AHAJII3Y Ipele/IeHTHOI TPAKTUKU CY/iB KPi3b IPU3MYy HOPM Mi>KHApPO/IHOTO IIpaBa.
BucHOBKM 3aCHOBYIOTBCSI HA Bi/ICTEKEHHI CKJIaJIHUX B3aEMO3B’sI3KiB MiK HOpMaMu
aMEePUKAaHCBKOTO JIEJIIKTHOTO TpaBa Ta HOPMaMU MiKHAPOAHOTO KPUMiHAJIBLHOTO
npaBa. BaxkjnBOIO CKJIQJIOBOIO PO3BIJIKM € BIJIHAXO/KEHHS 3MIiCTy HOPM MijKHa-
POJTHOTO 3BUYAEBOTO TIPABa, MOJOKEHHS SIKOTO OKPEMO MiIJISITAI0Th JI0Ka3yBaHHIO
y BiJnoBigHux cnpasax. CaMe IOCTIZKEHHS € YaCTUHOIO TIOPiBHSJIBHO-TIPABOBUX
MOIIYKIB 13 METOI0 BUHECTH YPOKH, SIKi MOTJIM O MPUCTYKUTUCS 10 PO3B’SI3aHHS
CKJIQJIHUX IOPUANYHUX MTPOOJIEM, IO MOCTAIOTh Y 3B'sI3KY i3 BiifHOW B YKpaiHi.

Y nocoOGHUITBI i miAOYprOBaHHI BOEHHUM 3JI0YMHAM 1 3JI0YMHAM TIPOTH JIIOISHO-
CTi — K y Oy/b-IKOMY 3JIOYMHHOMY JIisTHHI — MPUITHITO BUIIJISTH JIBi CTOPOHU:
00’ekTUBHY (actus reus) i cy6’ekTuBHy (mens rea). I gK10 cTOCOBHO 00’€KTUBHOI
CTOPOHHU € BIJIHOCHA OJHOCTANHICTB!, TO CTOCOBHO Cy0’'€KTUBHOI — TIOMIZK aMepH-
KaHChKHUX CY/IB BiZIOYBCs cripaBkHiil po3kosr. 1leil po3KoJI € mpeaMeToM MMPOKOi
HAYKOBOI MOJIeMiKI. 30KpeMa, TOCTiKEHHIO BiIOBIAHOI MPOOIeMU TTPUCBIUEHO
myomikariii E. Beavers, M. J. Ventura, O.A. Hathaway, A. Francis, A.A. Haviland,
S.R. Kethireddy, R.S. Lincoln ta S. Khakurel [4-8].

B oxnux okpyrax [9—10] cyau crosaTh Ha MO3MIIIi, 1[0 MTOCOOHUK 4K IiAOypIoBay
MAIOTh JISITH 3 HAMIPOM Ha JIOCSITHEHHS 3JI0YMHHOTO PE3yJIbTary: MOTPiOGHO, 1106

! Moxmazwime aus.: [3].
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ocoba ceidomo npaziyia OCTIPUSATH Oe3TocepeTHbOMY BUKOHABIIEBI Y BUMHEHHI
3aJlyMaHOTO HUM 3JI04iHYy (TOOTO MOIiJisiia HaMip BUKOHABI). Y TaKOMy pasi
CKOEHHS 3JI0YMHY — Ile Memd, 3apaji JOCATHEHHS SKOI i€ NOCOOHUK uu 1mig0y-
proBay. BixmosizHo, sIKIo ocoba He Ma€ CremiaabHOI METH MOCIPUSITH CKOEHHTO
3JI0UMHY 1 cama He Oajka€ HaCTaHHS LIKIIJIMBUX HAC/IAKIB, TO BOHA HE MOXKE
MI/JIATaT KPUMIHAJIbHIN BiAIOBIZATBHOCTI 3 TOYKU 30PYy MIKHAPOJHOTO IPaBa,
a OT’Ke, 1 ZeJIIKTHIN BIAITOBIaIbHOCTI B KoHTEeKCTi ATS. Takuii miaxiy Ha3uBaioTh
CTaHIAPTOM Memi.

Ha nporuBary npboMy cyau B iHimux okpyrax [11-14] nogepxyoTbes AyMKu, 110
JUIsE TIOCOOHUIITBA Y1 MiAOYPIOBaHHS He 000B SI3KOBO CaMOMY TIOLISATH 3JI0UYNHHI
HaMipy BUKOHABIIA i 6a’kaTy HACTaHHS IIKIIJIMBUX HACIIIKIB — JOCTATHHO PO3Y-
Mimu, 0 i BUKOHABIIS, SIKUM HAJa€ThCST CIPUSTHHS, a00 [0 KX HOTOo A0y pro-
BaHO, € 3JI0Y4MHHUMU. [HIIMMU cI0BaMU, He BUMAra€Thcsl HaMip — JIOCUTD JIUIIIe
obisHanocTi. Takuil ctaHAapT HA3WBAIOTh CTAHIAPTOM 3HAHHSL.

[Tepiuii cranmapT GiIbIIT BUMOTJIMBUI, a/Ke IOBECTH CIIEIiabHy CIPSIMOBaHICTh
YMUCJIY 3HAYHO BaskKye, aHiXkK JIOBECTH MPOCTO OOI3HAHICTD IMIOA0 3JOYMHHOTO
XapakTepy /i BUKOHABII.

Y 1iii cTaTTi MU Ccieplly 3BEPTAEMOCS 10 KOHKPETHUX CIIPaB, Y SIKUX aMepu-
KaHCBKi Cy/il BUKOPUCTAJIN TOU abo inmmii cranaapt. /lam Mmu o6rpyHTOBYEMO,
1[0 BUTOKH JOCJIZKYBaHOI PO30iKHOCTI BapTO NIYKATU B MIsKHAPOIHOMY IIPaBi,
aJiKe aMepUKaHChKi Cy/Ii Y BIIMOBIIHIN KaTeTopil CIpaB MOCJYTOBYIOThCS CaMe
HUM, 2 He HalllOHAJIbHUMM 3aKOHOIIOJI0KeHHAMU. Hacamkinenp Tpera yacTuHa
JOCJTT/IPKEHHST TIPHUCBsiYeHa po3bopy apryMeHTiB cyaai Karvana, aust mo3uitist
MOCJTyTYBaJia OMEPTSIM JUUIST YCiX MOJAJBINNX CIIPaB, Jie TepeBary OyJio BimgaHo
craugaptosi Metu. Cyansa Kaiman, 30KpeMa, TTOKJIMKAETHCS HA TTOOKEHHS 11. (C)
4. 3 cr. 25 Craryry MixkuapoaHoro kpuminanbuoro cyny (Pumcbkuit cratyr)
i Tak 3Bany <«MiHicTepchKy crpaBy», B sikiii Hiopabepsbkuii TpubyHaa BUIIPAB-
JIaB OYiIbHUKA HiMellbKoro GaHKy, mo kpeautyBas mianpuemcrsa CC. Kpurwu-
HUIl aHasi3 aprymMenTiB cyaii KainMana MU JOTIOBHUMO PETENbHUM Po360pOM
MPAaKTUKU MiKHAPOAHUX KPUMiHAJTBHUX TpUOyHamiB — Bix HiopHOep3bKoro 1o
nisHimmx TpubyHamis o IOrociasii, Pyanuai i Cheppa-Jleowe.

PesysbraTii Ta 0OrOBOPEHHS
Cnpasu, de 3acmocoeano cmanoapm memu

Jlist mepIoro mizxoay 3HaKoOBOIO € 30ikHa aymMKa cyaai Kammana y crpasi 3a
MTO30BOM JI0 KOPIOPAILili, 1o CIpusijiv pekuMoBi armapreiny B [liBaenniit Adpuiti
(cupaBa Khulumani [15]). Cynas Kanman 3ayBakuBs: <51 10X0/Ky BUCHOBKY, 1[0
BiZIIIOBIIay 3riIHO 3 MIXKHAPOIHKUM IIPABOM MOyKe OyTH BUSHAHUIN BiAIOBiaIbHIM

ISSN 2414-990X. Problems of Legality. 2023. Issue 162 283



Kapnayx b. I1. Cy6’ekmusHa cmopoHa (mens rea) nocobHUUMed i niobypto8aHHA B0EHHUM 3/104UHAM...

3a MOCOOHUIITBO 1 1MiA0YPIOBAaHHS 10 TIOPYIIEHHS [MizKHAPOAHOTO | TpaBa iHIIO0
0co60t0, Kosn Bianosizau (1) Hazae MpaKTUYHY AOMOMOTY BUKOHABIIEBI, SIKa Ma€
icTOTHE 3HAYEHHST JIsI CKOEHHST 37I049MHY, 1 (2) poOUTH 11 3 Memoo NOCnpusimu
(kypcuB Hain. — b.K.) cCKOEHHIO BifmoBigHoro 3imounny» |15, c. 38—39].

[Mosumis cynni Kammvana mocayryBasia omnepTsM s pilieHHs y crpasi Aziz o.
Alcolac, Inc. 658 F.3d 388 (4th Cir. 2011) [9]. V it cripasi fimtocst mpo mozii
Ipano-ipakcpkoi Biiinu 80-x pokiB muHyJsioro ctomiTts. Ilig yac 1miei Bifinu
AKTHBHO BHKOPHUCTOBYBAJacs XiMiuHa 30post, i 30Kkpema TipuYndHuil ras, mo M-
TBEP/IKYBAJIM PO3CTilyBaHHS MixkHapoaHux opranizaiiii [16]. Pesxkum Capnama
XyceiiHa BUKOPUCTOBYBAB TIPUMYHUI ra3 TaKOXK MPOTHU Kyp/iB MiBHIYHOTO [paky,
SIKMX PeXUM yBakaB IMPUYETHUMHU /10 criBiipali 3 [panom. sKepTBu XiMiyHMX aTtak
Ta POAMYI OMEPJIMX 3BepHyJmcs i3 mo3osoM 10 Alcolac, kommaHii-Bupo6HUKa
tioguraikomio (TDG) — pedoBuHHU, sTKa BUKOPUCTOBYETHCS [IJIsI BUTOTOBJIEHHST
ripunyHoro rasy. Ilo3uBaui cTBepKyBaju, 1110 KOMIIaHigd yepe3 MOCepPe/HUKIB
i Bcyrmeped eKCropTHUM 3ab0poHaM TIocTadaja TioAUTIiKoIb pexknMy Carama
XyceliHa, SKUii BUTOTOBJISIB 13 HbOTO TIPUMYHUI ra3 /IJisd aTak Ha KYP/iB.

Y1iM o308 Oys0 BigxumeHo. KirouoBUM apryMeHTOM CTasio Te, 10 TT03UBavi He
JIOBEJIM HASIBHICTH CYO'€KTHBHOI CTOPOHU 3JI0UWHY, sIKA, HA JYMKY CY/Iy, Maja
BU3HAUATHUCS Yepe3 cTaHaapT Metu [9, c. 5—6]. ¥ nepiriii iHcTanitii cy/1 BUXOAUB
i3 TOTO, 1O BUMOTH T103MBaviB 710 Pecmybuiku Ipak Oysm 6 IiIKOM JKUTTE3/1AT-
HUMH, 60 BOHM crupajvcs 6 Ha MOPYIIEHHsI OCTAaHHBOIO MIKHAPOAHOTO IIPaBa,
1110 3260pPOHSIE PO3POOIEHHS, BAPOOHUIITBO, 30€piraHHs il BUKOPUCTAHHS XiMIiYHOI
36poi. Asie Bumoru o kommanii Alcolac — 1e iHma piu: BoHa He € GesnocepeHim
BUKOHABIIEM BUII[EHA3BAHUX 3JIOYNHIB, a 3BUHYBAYY€ETHCS JIUIIE B TOMY, IO TIPO-
JaBajia Tiogurikosib iHmii kommanii NuKraft, 3Haroun, 1110 pedoBrHa 3peInToo
HOTPAIKTD 0 PYK 3JI0YNHHOTO PEKUMY, SIKHMiT BUKOPUCTOBYBaTUME i1 JIJIs1 BUPOO-
HUIITBA TIPYMYHOTO rady ¥ aTak Ha KypAiB. [ls sKUTTE3aTHOCTI TAaKUX BUMOT
y Cy/i MOTPiGHO JOBECTH, 10 KOMITAHisl ITocTavyasa XiMiKaT CIeliaabHO i3 HaMipoM
cupusti youscTBaMm 1uBiibHUX. OfHAK IIHOTO MO3WBAYi HE JOBOAMJIM, a JIHIIE
TOJIOCTIBHO 3adBJSANIN. 3 TaKUM BUCHOBKOM IOTOAMBCA 1 ATeNAINHUN CY/I.

Ha wmipkyBanng cyi Kammana 3HauHOI0 MipOIO CITUPAETHCS PIllIEHHS Y CIIpaBi
Presbyterian Church of Sudan v. Republic of the Sudan [10] — 1ie oxHiii cupasi,
Jie TIUTaHHST PO CTaHAAPT MOCOOHUIITBA i Mi0YPIOBAHHS CTAJIO TIEHTPATbHUM'.

Cnpasu, de 3acmocosano cmanoapm 3HaHHSA

O6isznanicTp Oysia BU3HaHA JOCTATHBOIO [IJIsI TIOKJIAIEHHST BiOBIIAaIbHOCTI 32
mocoOHUIITBO 1 miadyproBants y cupasi Doe I v. Unocal Corp. 395 F.3d 932 (9th
Cir. 2002) [12].

! loknagnuii anasia cripasu aus.: [17; 18].
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Kowmmanist Unocal zaiimanacst BumoOyBaHHsaM rasy B M'ssHMI 1 I IUX T1iJ1€i
OyzmyBasia TpyOOIPOBiz, 10 croaydas ysbepesxxss M'samu i3 Taimammgom. [{is
OXOPOHM TPYOOIPOBO/Y KOMITaHisl yKJjajda JOTOBIp i3 ypsIoM, 3TiHO 3 SIKUM
ypsioBi 30POIiHI cuM BiANOBiZAIK 32 OXOPOHY TPYOONPOBIAHOIO KOPUIOPY
(3araziom OyJio HaitHsATO yoTHpH OGatanbitonn o 600 BIICBKOBIX KOJKEH, a TAKOK
o 50 coJiatiB It 3aXUCTY KOKHOI JOCJIiTHUI[BKOT KOMaH/IH ).

[TosuBaui cTBEpKYBaJH, IO BifiChKOBI, SIKi OXOPOHSIM TPYOONpPOBim, 3ary-
ya/iu MiclieBe HaceJIeHHs 10 IPUMYCOBOI Mpaili HOCUJIbHUKAMU 1 YOPHOPOOAMU.
Hesromuux — youBasu, rBAITYBaJIH 1 ijIaBaan TopTypam. BiamosiaHo, mosusaui
yBaykall KOMIIaHil0 MOCOOHMKOM 3BIPCTB, CKOIOBAHMX BifICBKOBUMM, i Ha IIiii
MHiZIcTaBl BUMarajy KOMIIEHCAIlIl 3aBAaHO0]l IITKOIH.

Cya yXBaJIMB, 1110 HaJIEKHUM CTaHAAPTOM ICUXIYHOTO CTaBJIEHHS [P IIOCOOHMU-
UTBI i migOypioBaHHi € ctanaapt 3HaHHsL. [TocOOHMK K MmigOypIoBay He MOBUHEH
HOZIJISITH HaMipH 0e3TT0CepeIHhOT0 BUKOHABIL 3JI09KMHY. Bijbilie TOTO, BiH MOXKe
HaBiTh He 3HATH, IKMiI caMme 3JI0uMH Oyjie BUNHEHO — J0CTATHBO, 11100 BiH 3HaB,
o TOH abo iHIIMI 3JI04MH BipOTiAHO Oyje BUMHEHWI BUKOHABIIEM 3aBISKU
JOTIOMO3i, a0 MopasbHill miaATpUMIL, SIKy BiH Hamgae [12, c. 15]. Takox cyx mia-
KpecJIuB, 1110 OIIMCAHOMY CTaHIaPTOBI 3a/I0BIIbHAE He Jinllle JlilicHe 3HaHHS (KON
JIOBEJICHO, 110 0coba HacHpaBjli «3Hajia»), a i Tak 3BaHe «KOHCTpyHoBaHe» abo
«pO3yMHe» 3HaHHS (KOJIM JOBEIEHO, 0 0c00a «PO3yMHO TTOBHHHA OyJia 3HATH» ).

3rifiHo 3 MipKYBaHHSIME CY/Iy, KOJIU MEHEUKMEHT KOMITaHii Ha poOOYNX Hapamax
yKa3yBaB BIfICbKOBUM [IiJISTHKH, Jie CJIi/ 3a0e311e4nTH OXOPOHY it OyayBaTu iH()-
pacTpyKTypy, IIPH IIbOMY JIOCTEMEHHO 3HAI0UH, 1110 BiliCbKOBI BUKOPUCTOBYBATH-
MYTb /IS IIOTO IIPUMYCOBY IIPallio, TO TUM CaMUM BiH CIIOHYKaB BilICbKOBUX /10
BUKOPHUCTaHHS NPUMYCOBOI Ipalli, HaJlaBaB MOPAJIbHY MIATPUMKY TaKUM [[isIM,
1 3pelITolo, 3a0X04yBaB iX /10 UX /il, olJIauyioun HajaHi mocayru. Ha miarsep-
JUKEHHS CyJl HaBiB cJIOBa Ipe3ujieHTa KoMIaHii, mana IMmiie, Akl cka3aB: «SKIIO
PUMYyCOBa Tpalls ijie B mapi 3 BilICBKOBUMH, TO Tak, Oy/e Oisbliie IPUMYCOBOI
nparti».

[Ile oxHa crpaBa, MOB’sI3aHa 3 TOPYIIEHHSIMHU TIi/[ YaC BUAOOYBAHHS KOPUCHIX
KOMaJIMH Ha iHo3eMHill Teputopii, — Doe v. Exxon Mobil Corp. 654 F.3d 11
(D.C. Cir. 2011) [13]. Cyx aiiiimoB BUCHOBKY IO «He BUMara€Thcst, abu mocob-
HUK YU TMiA0YproBay MOIJISAB MCUXidHe CTAaBJIEHHS 3JI0YMHILST, TOOTO MaB MO3H-
TUBHMI HaMip YYMHUTH 3JI0YMH, 32 YMOBH, 1110 BiH OyB 00i3HaHUH, 110 Horo aii
JIOTIOMOZKYTh 3704nHIleBi» [13, c. 39-40].

CrangapT 3HaHHs OyB HiATpUMaHUN TakoX y crupasi Mehinovic v. Vuckovic
198 F. Supp. 2d 1322 (N.D. Ga. 2002) [14], sxa cTocyBajach eTHIYHUX YUCTOK
y kosmmmHii Orocnasii. Bignosigauya, cep6CcbKOro BiiichKOBOro, 6yJa0 BU3HAHO
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BIINIOBiIa/IbHUM He JIMIIe 3a 3JI0YMHU, SKi BiH YYMHSB 0COOKCTO, ajle TaKOXK 32
KaTyBaHHS 1 3HYIIIaHHS, BUNHIOBAHI IHIIMMHU, — KOMY BiH JlollOMaraB y IbOMY,
a60 Koro 10 1poro migbypiosas. Cyz i3 MoCHIaHHSIM Ha TIPAKTHKY MisKHAPOJI-
HUX KPUMIiHAJIbHUX TPUOYHAJIB BUCHYBAB, 110 HAJIEKHUM CTaHAAPTOM Mens red
€ CTaHJapT 3HAHHS, JJIs SKOIO J0CTaTHbO OOI3HAHOCTI IIPO Te, IO BiANOBiAHI
i1 ZI0TIOMOJKYTh BUMHEHHIO 3JI0UKMHY, i HE BUMAra€ThCsl BjacHe GakaHHs, 1106
et 3mounu O6yno0 Bunneno. Cyz 3ayBakuB: «|[1]0Ka3u BKa3ylOTb, IO IiI0YN
Tak, ByKoBiu HazaBaB JOMOMOTY i CIIOHYKaB THX, XTO G€31I0CEPEIHbO BUMHSIB
KaTyBaHHs i1 0001 M03UBaviB, i Mo BiH 3nae (kypcus Haml. — B.K.), mo ioro

BJIaCHA y4acCTh 1 CIIOHYKAHH4 /10 IIUX il AOTIOMOXKYTb 1HIIIUM Yy 1X BUUHEHHI»
[14, c. 29].

Takwuii ke crangapt (3HaHHs) aictaB 3actocyBanus i B cupasi Cabello v.
Fernandez-Larios 402 F.3d 1148 (11th Cir. 2005) [11], B sikiii imwnocs npo noii,
MoB’s13aHi 13 BIICBKOBUM IIepeBOPOTOM, opraHizoBaHuM ABrycto IliHoyeTom
1973 p. y Ywnmi.

Bumoxu po3oixciocmi w000 3acmocoeénozo cmanoapmy mens rea

Tox, oMy Cy/I1 Pi3HUX OKPYTiB JOAEPKYIOThCS PI3HUX TOUOK 30PY OO Cy0 €K-
THBHOI CTOPOHU MOCOGHMIITBA 1 migdyproBarHsa? [lepiomkepeso i€l po36iKHOCTI
CJIIJT TYKAaTU B Mi’KHAPOJIHOMY TIpaBi, T03asdK aMePUKAHCbKI Cy/H, peasi3yioun
IOpUCIUKINTO, HamaHy 3a ATS, KepyioTbcd MaTepiaTbHUMU HOPMaMU MiKHAPO/I-
HOTO TIpaBa. [HIIMMU cI0BaMu, KPUTEPil KPUMiHAII30BaHOTO TIOCOOHUIITBA 1 TTi/1-
OypioBaHHSI aMEPUKAHCHKI Cyu 6epyTh caMe i3 MisKHapoHOro mnpasa. I B 1iboMy
caMe i KpUeThCs KOPiHb IPo0JIeMH, ajizKe 3MICT MIKHAPOHOIO IIpaBa He 3aBK/IK
JIETKO BCTAHOBUTH, OCOOJUBO — KOJIM HAETHCS PO MIKHAPO/IHE 3BUYAEBE IIPABO
(a came BOHO i mepebyBa€ y (hoKyci yCix HaBeIeHUX crpaB)’.

Hopmu 3B1MYa€BOro MizKHapOIHOTO IpaBa Hije «4OPHUM TI0 OiIOMy» He HarucaHi,
TOMY HOTO KOHTYPHM 4acTO HeBHM3HAueHl, a TOUHUI 3MICT Ti€l UM iHIIIOI HOPMU
MIJIJISITAE JIOBE/IEHHIO IIJIIXOM PETeJbHOTO aHaJli3y HaIllOHAJbHOI 1 MiXKHApO/I-
HOI mpakTUKW. Ta OCKIJIbKM IS TIPaKTHKa Maiizke HiKoM He OyBa€ abCOJIOTHO
O/THOPITHOTO, BiIHAXO/IKEHHS HOPMU 3BMYAEBOTO Mi’KHAPOJHOTO IMpaBa 4yacTo
nepeabavac 3BasKyBaHHS PI3HUX TEHAEHIH 1 BUSHAYEHHS Ti€i, KOTpa Ma€ OyTH
BU3HaHA JIOMIHAHTHOO. Y 1bOMY KOIITKOMY IMPOIeCi He YHUKHYTH MOXHOOK,
3YMOBJIEHUX THUM, 110 OJUH CYJ MOKe HajaTh OiJIbIIOI Baru OJHOMY HAIPSIMY
MPaKTUKHU, a iHIUN — iHmomy. Came 1ie MU i CIIOCTEepPITaEMO B IOPUCIIPY/IEHITii
aMepUKaHChKUX cyiB 1010 ATS-11030BIB.

! 3arasom, nepesik JKepes MiKHApOAHOrO npasa mepenbaueruil y cr. 38 Craryry MisKHApOIHOTO
cyny OOH. lokmagminme mpo 3acTOCyBaHHS PI3HUX JKepes MisKHapOHOTO TpaBa aMepPUKAHCHbKUMU
cymamu mus.: [19].
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Opnnak, monpu Te, 10 BU3HAYEHHS 3MICTY MiXKHAPOJHOTO TIPaBa, 10 CyTi, epe/-
Gada€ OIIHOYHE CY/KEHHSI, I[e He O3HAYaE, 10 TaKe CYIKEHHS MOKe OYTH I[LIKOM
JOBLIBHUM. ABKesK Hi. BignosigHo, ais Toro, abu BU3HAYNUTH, KOTPUI 3i cTaH-
napTiB Kpaiie BizoOpakae MixkHapoHe mpaBo (i € I0CTaTHBO yCTaJIeHuM, abu
BBaKATHCSI 3BUYAEM ), HATIEKUTh PO3iOpaTncst B apryMeHTaX, HaBeJIeHUX CyIaMu
Ha KOPUCTh KOKHOTO 3 HUX.

Po30ip apeymenmis i npaxmuxa MidcHAPOOHUX KPUMIHATLHUX MPpudyHarie

O6cTotoI0un cTaHAapT MeTH, cyaus KalMan crmpaeTbes Hacamiiepe]] Ha MoJIo-
sxkeHHs 1. (¢) 4. 3 cr. 25 Craryry MixkHapoaHoro kpuminaabHoro cyuay (Pum-
CBHKHIT CTATYT), BIIIOBIHO /10 SIKOTO «0CO0a BU3HAETHCS BiIITOBIIATBLHOIO 3TiAHO
3 KPUMIHQJIBbHUM IPABOM 1 IMIJISATAE€ TTOKAPAHHIO 32 3JI0YWH, TACYAHUN 1IBOMY
Cyay, K1 1151 0c00a... (C) 3 Memoio cnpusimu 6UUHeHHI0 Mmaxozo 310uuny (Kypcus
Hanr. — Bb.K.) nonomarae, miadyproe, abo iHIIMM YHHOM T0C00JIsI€ HOT0 BUNHEHHIO
ab0 3aMaxy Ha 0r0 BUMHEHHS, 30KpeMa, HaJaloun 3aco0u 10 HOTO BUNHEHHSI».

I3 HaBemeHoro opMymoBaHHs cyaas Kaimad poOWTh BUCHOBOK, IO B MiKHa-
POIHOMY KPUMiHAJIBHOMY MPaBi 060B’SI3KOBOIO Cy0'EKTUBHOIO O3HAKOIO 1MOCO0-
HUIITBA 1 MiAOYPIOBaHHS € MeTa CIIPUSTH BUNHEHHIO 3JI0UNHY.

OpnHak CTOCOBHO TaKOTO BUCHOBKY € JIeKijibKa 3arepedenb. [lepiie — ¢opmasb-
Horo xapakrtepy. Crionmyueni IIItatn AMepuku He HaseaTb /10 KOJa JlepKaB-
yuacHuilb Pumcbkoro cratyry. OTKe, y cBOiil Oe3mocepeHiili SKOCTi — sK
0boB’s13k0Ba MikHapoaHa kKousenilist (1. (a) cr. 38 Craryry ICJ) — Pumcbkuii
CTaTyT He Mi/IJIATa€ 3aCTOCYBAHHIO. YTiM, sIK BiZIoMO, TIo/ieKoJn Ta abo iHIra HGara-
TOCTOPOHHS MIKHapOIHA KOHBEHIIISI MOKe BU3HABATUCS 3aCTOCOBHOIO HABITh 10
JepskaBu, sgKa ii He parudikyBaia, — 32 YMOBH, 1[0 KOHBeHIlis Oy/e posiliHeHa
SIK JIOKa3 iICHYBaHHS yCTaJeHOTO 3BUYA0 B MiKHAPO/HIN mpakTuili (1. (a) cT. 38
Cratyty ICJ). ¥ 11bOMy KOHTEKCTi YMCJIO Jiep:KaB-CTOPiH PUMCBHKOTO CTaTyTy,
a came — 123, 6e3yMOBHO, Ma€ BiUyTHY Bary sIK JIOKa3 3araJbHOTO BU3HAHHSI
nosHauennx y Craryti Hopwm. | Ha 11iif 1iudpi HeOe3MiCTABHO HATOJIOIIYIOTH CY/IH,
o nmokaukaioTbed Ha CraryT. [Ipote, un miticno Pumchkuii ctatyT auie 3adik-
CyBaB yCTaJieHy Mi>KHAPOJHY ITPAKTUKY, YA HABIAKW — 3aIIPOBA/INB HE Y3BUYAEHE
JI0 TOTO TIPABUJIO? — IIOJIO 1IbOTO AUCKYCii MPOOBXKYIOThCA |6, ¢. 1634; 8, c. 2980)].

V1iM, Ha Hall MOTJIsA, OB BArOMUM € 3MICTOBE 3alepeyeHHs TIPOTH apry-
MEHTY, 0OY/I0BAHOTO HAa BUKOPUCTAaHHI PuMcbkoro cratyty. Piu y Tim, 1m0 B Tiit
e crarti CraTyTy, Ha SIKY MOCWJIAETHCS Cyas Karman oOrpyHTOBYIOUN CTaH-
apT MEeTHU, € HACTYIHUN IMYHKT, i3 IKOTO BUXOAUTH MPOTUJIEKHUI BUCHOBOK.
Tak, Bigmosigro g0 1. (d) 4. 3 cr. 25 PuMcbhKoro craTyTy «0coba BU3HAETHCS
BIINOBIIAJIBHOIO 3TiJITHO 3 KPUMIHAJIBHUM MPABOM 1 MiJIJISATa€E TTOKAPAHHIO 3a 3J10-
yuH, migcyanuil mpomy Cyay, ko 1 ocoba... (d) B 6yab-sakuii iHmumi crnocio
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JOJIYYA€ThCST 10 BUMHEHHsT ab0 3aMaxy Ha BUYMHEHHSI TaKOTO 3JI0UYHHY T'PYTIOI0
ocib, 1o Aif0Th 3i crigbHIM HamipoM. Take MOJTydeHHS Ma€ OyTH HAaBMUCHUM
i mae 6yTu abo (i) cKoeHe i3 MeTOI0 CHPUITH 3IOYNHHIN AiSIbHOCTI aD0 3/104MH-
Hill MeTi rpynu, KO Taka MisSUIbHICTH a00 MeTa OXOILTIOE BUNHEHHSI 3JI0UNHY,
migcyaaoro mbomy Cyay; abo (ii) ckoeHe 31 3HAaHHAM HaMipy TPYIU CKOITH Bij-
MOBIIHUY 3JI0YNH».

OTiKe, SKINO HAETHCS TIPO 3JIOYMH, CKOEHHIT TPYTIOI0 0CiO 3i CIIIBHIUM HaMipoMm,
TO JIJIsT TOCOOHMKA UM THAOYpIOBaYa, IKUN CIPUSIE Takiil rpyIri, albrepHATHBHO
BUMAara€ThCsi @60 Hamip, abo 3HaHHs. A 1le PIBHO3HAYHO TOMY, IO 3HAHHS €
pocTatHiM. I ocKisbkM MacmiTabHi 3/09rHE, PO sKi iiwtocs B ATS-1mo3oBax,
OTIMCAHUX BUIIE, BUNHAIUCS HE TTOOJAMHOKUMYU BUKOHABIISIMU, &, K TPABUJIO,
rpymnamu ocib 3a 3MOBOIO, TO 3BiJICH BUXOANTH, 110 HABITh 32 YMOBU BHU3HAHHS
PumMcbkoro craTyTy 3acTOCOBHUM IlepeBary HaJjeskajao BifilaTh CTaHAapTOBI
3HaHus [7, c. 615; 8, c. 2980; 20, p. 310-315].

Jpyrum aprymentom cyamni Kammana Oyso mocusiantst Ha crpaBy The United
States of America vs. Ernst von Weizsdcker et al. [21], sxy posrasgas Hiop-
Gepusbkuil TprbOyHays. OOBUHYBAY€HUMH Y 11ill cripaBi GyJIM BHCOKOIIOCAIOBIT
11 YMHOBHUKHU PI3HUX MIHICTEpPCTB 1 BiIOMCTB Hanuctcbkol Himeuunnu (3Bifcu
i Heodinilina HasBa crpaBu — «Minicrepebka crpaBar, abo «Crnpasa Binbrenbm-
mTpacce» — 3a Ha3BOIO ByJiUIli B bepJiini, Ha AKiil po3TanioByBaIUCs BiITOBIIHI
YCTaHOBM).

Cymus Kamvan 3Beprae yBary Ha BUIIPaBIaHHSI OJHOTO 3 OOBHHYBauy€HUX —
Kapsa Paute, renepaabroro aupexktopa JlpesaeHcpkoro 6anky. Moro 6aHk
Ha/laBaB BeJIMKI CyMU KOMITIB y 1Mo3uKky mianpueMcrBaM CC, Ha SKUX MacOBO
BUKOPHCTOBYBAJIACs Mpalls B'sI3HIB KOHI[EHTPAIIITHUX TaboPiB.

[Toripu oueBuaHy obi3HaHicTh maHa Partie i3 TUM, SIK «BeIyTb CIIPaBU» MTO3U-
YaJbHUKH 0T0 OaHKY, fioro, THM He MeHIie, OyJio Bunipasaano. Ha il migcrasi
cynaa Karvan poOuTh BUCHOBOK, 110 3HAHHS He € JOCTATHIM /sl IIPUTSATHEHHST
JI0 BIIMIOBiaIbHOCTI 3a TIOCOOHUIITBO 1 MiZOYPIOBaHHS, a OTPEOYETHCS CITiJIb-
HICTb HAMiPiB i3 BUKOHABIIEM.

Opnnak mosa yBaroio cyazai Kamvana samumniusiocs, 1o B Il JKe crpaBi iHIIAN
BHUCOKOMOCTaB IeH!H Gankip, Eminy Voran ITyab, 1upekTop i BillenpesumeHT
Peiixcbanky, 6yB BU3HAHWI BUHHUM IIONPH Te, 10 BiH, Ha AyMKYy TpuOyHauy,
OYEeBU/IHO He TO/IIJISIB HaMipiB HAIUCTCHKOTO KEPiBHUIITBA MO0 CUCTEMHOTO
BUHUIIEHHS €BpeiB [8, c. 2978—-2979].

[Tyns Gyno 0O6BUHYBAa4yBaHO B TOMY, IO BiH OPTraHi30ByBaB IPUIIMaHHS, COP-
TyBaHHs, 001K i 30yT TpoIleil, IIpUKpac, KOMITOBHOCTEN, TOAUHHUKIB 1 JOPOro-
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IIHHUX METATIB, Y TOMY YHCJI 30JI0THX KOPOHOK i om0, siki CC Burydanu Bin
CTpayeHuX y KOHIITabOpax B'sI3HIB.

Ocpb mo HanwucaB TpubyHan cTOCOBHO HaMmipiB o6BMHYyBaudeHoro Ilyis:
«Ha iioro kopucrth Ma€e GyTH CKazaHO Te, 1[0 BiH He OYB 3aCHOBHUKOM Ili€l
CcIIpaBH, i BOHa, IMOBIpHO, OyJia oMy oruiHoio. Bin He OpaB y4acTi y BUHUIIEHH]
€BpEiB UM HIIMX B’sI3HIB KOHI[TAOOPIB, i B HAC HEMAE CyMHIBIB, 1110 BiH O1 He GpaB
ydyacTi B I[iil YaCTHHI IJIaHy, HaBiTh AKOU oMy Hakasasu. Ta BiH, 6e3CyMHIBHO,
6yB 10OPOBIIBHUM YYaCHUKOM II€BHOI YACTUHK 3arajJibHOTO ILIAHY, X04 H0ro poJib
i He Gysra KOYOBOI0OY> [21, c. 226].

Y mpomy ypuBky TpubyHasa BBakaB 3a MOTPiOHE BijiaTH HaslexKHe 0OBUHYBave-
HOMY, IIiIKPECJIUBIIH, 1110 TpuOyHasI po3yMi€, 1110 BiH He MaB Ha MeTi BUHUIICHHS
€BpeiB i MacoBi yOMBCTBaA B'sI3HIB, ajie, TUM He MEHIIE, HOro TMPUYETHICTh OyJra
JIOCTaTHLO BaroMoio, o6 TATHYTH 3a co00I0 BiAnoBigaabHicTh. 1leil ypuBoK He
Y3TOIKYETHCS 13 MipKyBaHHsM cy/ui Karvana, ajske B Hbomy TpubyHan BusHae
[TyJist TOCOOHUKOM HAIMCTCHKUX 3JI0YMHIB, OJJHOYACHO i3 I[M KOHCTATYIOUH, 110
[Tysb He MOAINAB 3JIOYMHHUX HAMiPiB HAITUCTCHKOI BEPXiBKU.

OTOX, BUXOIWTD, 110 00maBa Oankipu — Parie i ITyap — He Manu Hamipy crpu-
SATH 3JIOYMHAM MPOTHU JIIOASHOCTI, ajie OJHOTO i3 HUX OyJIO BU3HAHO BUHHUM
y MOCOOHUIITBI MM 3JIOYMHAM, a iHIIOro — BUIpaBAaHo. Biamosizwo, pisHi
BUPOKHU He MOJKHA MOSICHUTH THUM, 1[0 3aCTOCOBHMM CTaHAApPTOM MOCOGHUIITBA
i migOyproBaHHS € CTaHIapT METH, i CTOCOBHO OJHOTO 3 OOBUHYBAaY€HUX METY
J0BEJICHO, a 1010 iH1Ioro — Hi. Tak, mosicHeHHsI PI3HUX BUPOKIB CJIiJl NIYKaTH
B yoMych inmomy. Y crpasi Exxvon Mobil cyn npuitycTus, 1o BiAMIHHICTD MiK
JBOMa OOBMHYBAau€HUMU KPUETHCS HE B CYO'€KTUBHIN CTOPOHI CKOEHOTO HUMMU
(mens rea), a B 06’ekTuBHiil (actus reus) [13, c. 48—49].

Paiiie poOuB I8 HAMCTCHKOI BEPXIBKM Te, 11O BiH POOMB i s yciX iHIIMX
KJIIEHTIB, — HajlaBaB KOIUITH B MO3UKY, TOOTO, 3 00'€KTHBHOI TOYKU 30Dy, HOTO
orepaiiii He Bifpi3HsINCS BiJ iHIIMX OAHKIBCHKUX OIlepalliil, sKi MOBCSKIEHHO
poBoAMIIA Horo (hiHaHcoBa ycranoBa. Ha mporusary 1ipomy 30yT HarpaboBaHOTO
yepe3 Mepesky JIOMOAp/iB i meperaBKy 30J0THX KOPOHOK Ha 3JIMTKU OGaHKiB-
CcbKUX MeTaJsiB (1o ix opranizoByBaB Ilynb) He MokHaA BBaKaTu 3BUYAITHOIO
11t GaHKIBCHKOI ycTaHoOBM onepaiiieio. 1le miarBepaKy€eThes, 30KpeMa it TUM, 1110
obopyiKa MTPOBOIUIACS TAEMHO 3a BKa3iBkoio I1yJist, He3BaKaoUn Ha YMCJICHHI
[epecTOPOTH iHIMNX OaHKIBCHKHUX TIOCAJIOBINB, a KOIITH HAXOAMJIN Ha PaxXyHOK
3 ¢ikruBHM imerem «Max Heiligers.

[TlikaBo TakoX Te, IO CTOPOHA 3aXKMCTy HaMarajgacst OOTPYHTYBaTH 3BUYAiHICTh,
HOpPMaJIbHICTh ollepailliii, opranizoByBaHux Ilysewm, Hamossiraloun Ha TOMY, 110
6ank OyB 3000B’s13aHMIT TPUIMATH HA PaXyHKH BiAMOBIAHI KOUITH i MalHO
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(30KpeMa, 3TifIHO i3 3aKOHOM, 10 BUMaraB, abu BCsI iHO3eMHA BaJloTa il 30J10TO
nepegasasncs Peiixcoanky). IIpore TpubyHas BiAXuauB 1ieil apryMeHT, 3ayBa-
JKUBIIN Take: «SIKOM MeTa 1[bOro 3aKOHY OXOIUTIOBaJIa TAKOK i BJACHICTh, BUKPa-
JleHy B MEIIKAHI[IB OKYTIOBAaHUX TEPUTOPIil... B X0/l BEICHHSI arpeCUBHOI BIiHU, TO
Take MOJIOKeHHsT OyJI0 6 HIKYEMHUM, SIK Take, 10 MOPYIIYE MizKHApOIHEe MPaBo,
i He cayxuio 6 BUNpaBaaHHsM. MU He IIPUITYCKAEMO 1 He BBaXKaeMO, 1110 TT0/i0Ha
MeTa 3aKJIa/a/Iach Y MOMEHT, KOJIM TIPOTOJIONTYBAJINCH 3aKOH TIpo PeiixcOaHk um
PernamenTn 1ono inozemuoi Bamotu» [21, c. 224].

TpakTyBanHsa MiHicTepchKoi cripaBu, 3allpolloHOBaHe cyjeio PojskepcoM
y crpasi Exxon Mobil, Bunaetbest caymnnm. TpubyHam y JeKiabKOX MiCIsIX Iij-
KPECJTIOE, IO TOCTYTH, sIKi HajgaBaB [1yiib, «He Oy/i 3BUUAitHUMU TPAH3aKIiSIMI»,
1 1110 BiH «BUUIIIOB 32 Me3Ki 3BMYAfHOrO KoJa ¢BOiX 000B’ga3kiB». HaromicTs Pare
TpubyHan ynomibHIOE 10 TOProOBI, SKUI IIpojac OyAiBesbHI MaTepiaau, 3Hal0uu,
mo GynoBaHMil i3 HUX [AiM Oy/e BUKOPUCTOBYBATHCS JJISI IPOTUIIPABHUX ITiJIei
(i He BOAYAE y 1IHOMY 3JIOUMHY ).

Cgoi mipkyBanus mogo Eming Pamre TpuOyHan 3aBepliiye TakKuM IacaskeM:
«CripaBKHE TUTAHHS B TOMY, YU € 3JIOYMHOM HAJABATU KPEIUT, 3HAI0UYN ab0
Malo4yM BaroMi IMificTaBu BBa)KaTH, 10 MO3UYATbHUK BUKOPUCTAE KOUITU HA
(hinaHCcyBaHHS MATPUEMCTB, IKi BUKOPUCTOBYIOTH TpaIio BCylepey Hallio-
HaJbHOMY ab0 MiskHapoaHOMY TpaBy? YUu BifpisHsSETHCSA BiH Bijf TOTO, XTO
MPO/Ia€ iIHCTPYMEHTH 4K MaTepiaau OyaiBeJbHUKOBI it OyAiBHUIITBA OYANHKY,
3HAIOUM, MO CIOPY/a CAYKUTUMEe He3aKOHHUM IiaM? Bank mpojae rporri un
KpeAUT TaK caMo, SIK TOProBellb Ipojae Oyab-aki inmi tosapu. Bin He crae
YUYaCHUKOM TIZITPUEMCTBA, a TIPOIEHTH, SIKi CTATYIOThCS, — 1€ JIUIle BaJOBUA
JOXiJ, SKWit OaHK OTPUMYE BiJl TPaH3aKIlii, i 3 IKOTO CJIiJi BUPaXyBaTH BUTPATH,
i cogiBarucst B KiHIIEBOMY MiJCyMKYy Ha unctuil npubytok. Kpeauru abo
Mpo/lak TOBapiB /IJII BUKOPUCTAHHS B HE3aKOHHIHN MiSIJIBHOCTI CIIpaBeiInBO
MOXKYTh OYTH 3aCy/KeHi 3 MOPaJbHOI TOUKK 30Dy, i He JAI0Th KPEANTOIABIEB]
YU MMPOJIABIEBI MIZICTAB MUNIATUCH, ajie YTOy HaBPS/l YU MOKHA HAa3BAaTU 3J10-
guHOM. Harr 000B’sI30k — cyiuTi il KapaTy BUHHUX Y TOPYIIEHHI MisKHapO/I-
HOTO 1IPaBa, i MU He TOTOBI CKa3aTH, 1110 TaKi KPeJUTH MOPYIIYIOTh Mi>kHAPO/IHE
paBo, SIK 1 He TPAILISJINCS Halnil yBasi Oyab-sKi PilleHHS IIPOTUJIEKHOTO
amicty» [21, c. 227].

3ynuHiMOCs IOKJIa/IHIIIe Ha I[bOMY YPUBKOBI. Y HboMmy Tpubynas (Maiixke) puro-
PUYHO 3aMUTYE, Xiba MOKHA 3 IOPUAMYHOI TOYKH 30PYy 3acy/KyBaTh OaHK, 3a Te,
110 BiH HA/IA€ KPEIUT TiITPUEMCTBY, 3HAIOUM 1110 1€ MiATTPUEMCTBO BUKOPUCTOBYE
MIPUMYCOBY TIpAIlio B'si3HiB KoHITabopy? Ile i ioro 3Buyaitna poboTa — BuaBaTu
kpeauT! MOBIISB, «HIYOTO 0COOUCTOrO, 1ie Jiuiie Gi3Hec.
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OzHaK chOTOIHI, GBI K CIMAECAT POKIB IO TOMY, SIK IIi cJI0Ba OyJ/IM HaIlKCaHi,
3alMTaHHSA BUKJIMKAE 30BCIM 1HITY peakilifo. 3a 1ieil yac CBIiT 3MiHUBCS, 1 3MiHU-
socs mpaBo. ChOTO/IHI, KOJW CTPUIKHEBUMU 1/IesIMH, IKi CKEPOBYIOTh €BOJIIOIIITO
€KOHOMIYHOTO ITpaBa, € CTaJINil PO3BUTOK [22], colliayibHO BiTIOBIJaIbHE TTi/[ITPU-
€MHMUIITBO i MOJIITHKK HaleKHOI obauHocTi 6idHecy y cdepi npas mogunu [23];
KOJIM 060B’sI30K 3a0e31euyBaTi «4HCTOTY JIAHIIOTa OCTaBOK» (ToOTO 3amobiraTu
MOPYIIEHHSIM TIPaB JIIOJAWHU He JINIe HAa BJACHOMY ITiIITPUEMCTBI, ajie i Ha Mif-
MIPUEMCTBAX, 13 SIKUMHU € KOMEpIliliHI 3B’sI3K1) KYJbTUBYETHCS MiKHAPOJHUMU
oprasizaiisiMu [24] i 3HaXO0AUTh TPsIMe 3aKPIIJIEHHS B HAI[IOHAJIbHOMY 3aKO-
HOMABCTBI [25; 26]; KoM aMepUKaHCHKUI CY/I PO3TJISIAE TI030B 0 HAHOIIBIITNX
csiToBux TexHoriranTis (Apple, Microsoft, Tesla, Google, Dell) uepes Te, 1m0 BorHu
yepes HaraThboX MOCEPEIHUKIB 3aKyIMOBYIOTh KOOAJBT, KOTPUI BUIOOYBAETHCS
MaJIOJIITHIMU AiThbMU B HebesnmedyHux maxrax [1], — chOrogHi muraHHs mMpo Te,
YU TIPABO3TiTHO HAJ[aBaTU KPEIUTH, 3HAIOUM, 1110 OTPUMaHi KOIITH MiATPUMYBa-
TUMYTh MacCIITaOHI 3JI0YMHU TIPOTH JIFOISHOCTI, 3AETHCS, MAE€ OTPUMATHU PIIlTydy
3alepeyvHy BiJlIOBi/lb.

Tpubynan Bkaszas, mio Taki fil € (To6TO Oyji) OryAHUMHU i3 MOPAJIbHOI TOUKH
30py, ajie He 3 opuaAnYHOI. [IpoTe 3a yac MO MUHYB 3BiATO/I, MOpaJbHA HACTa-
HOBa €BOJIIOI[IOHYBaIa B IOPUANYHUI 000B’s130K (abo, mpuHaiiMHi, mepedyBae
y cTajlii TaKoi eBOJIOIIiT).

[IpaBo Tenep HabaraTo AajeKOrJsHIIIE, HiK BOHO OyJIO CIMAECAT POKIB TOMY:
BUJMMUI TOPU3OHT TaK 3BAHOI «BiZIAJIEHOCTI» KON PO3IMIUPSIETHCS, a JAHITIOT
IOPU/IMYHO 3HAYUMOTO TTPUYMHHOTO 3B’513Ky MIIHIIIIAE, 1 BKe He PBEThCA MI0Pas,
KOJII B HbOTO «BKJIMHIOETHCS» s TPEeThol ocobu. 3a Ii€l, HOBOI, mapajurMmu
MesKa MisK «ITPOCTO Gi3HECOM» i «OCOOMCTHM» BiKe HE 3JAEThCS TaKOIO YiTKOIO,
SK paHillie, a TUTaHHS TIPO Te, Y1 MOKHA KPeAUTyBaTH pabOBIACHUKA, IIEPECTAE
OyTH PUTOPUYHMM i JiCTAa€ 3allepeuHy BiANOBiAb — He TiJIbKK 3 MOPaJbHOI,
a 1l i3 IpaBOBOI TOUYKU 30DY.

Cepen cupas Hiop6epHsbKoro tTpubyHaly Ha OKpPeMy yBary 3acjIyrOBYE Iie
onna — «Iuxnon-B» [27]. ¥V wiii cnpasi o6BuHyBaueHuMu OyJau TPoe ocib —
BJIACHMK, MOTO MEPUIMI 3aCTYIHUK 1 TeXHiKk mpoMucaoBoi kommanii Tesch and
Stabenow, sika mocrauana CC orpyiinuii ras mig HaszBow «l{ukmron-b», mo fioro
notiMm CC BUKOPUCTOBYBAJN [IJIsT MACOBUX CTPAT y KOHIITaOOPi AyMIBiIl.

[IpukMeTHO Te, 10 B Liil cipaBi cTopoHa 0OBUHYBayeHHs B3araji He IOPY-
myBajia IMMTAaHHS PO HaMipyu OOBUHYBAueHMX, i Te, YW TPArHyJ/Jl BOHU CIIPH-
ST yOUBCTBAM TPOMA/SIH COIO3HUX fepkaB. OOBunyBaueHHs OymryBasocs Ha
camoMy (axTi, 1o OOBUHYBaYeHi, MPOJAIOYN Ta3, 3HAJM, JJsI 9Or0 BiH Oyie
BUKOPUCTAHUM.
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CropoHa 3axucty, cepell iHIIOTO, 3ayBasKyBaJsia Ha TOMY, 110 ra3 MOCTAYaBCs st
3aKOHHMX TIiJieit (ze3indexiris i 6oporsba 3i mkigaukamu). OIHAK el apryMeHT
OyB BiIXWJIeHUI 3 OTJISIY Ha HE3BUUYAITHO BeJUKI (SIK JIJIST TAKUX ITiJIeit) obesaru
MOCTABOK.

Y migcymKy mpoiiecy OyJio 3ayBakeHo, 10 BATOMUMHE JIJIst CyLy OyJiu TpH (haKTu:
«TIepiIie, Mo TPOMaJISTHI coto3HuX Jlep:kaB Oysn youTi i3 Bukopucrantsm “Ilukito-
Hy-bB”; npyre, 1o neit rasz mocrayascst kommanieio Tesch and Stabenow; i Tpere,
1110 0O6BUHYBaYeHi 3HAJIM, 1110 ra3 OyB IMpU3HAYEeHUI 111 yOMBCTBA Joeii». [IBox
00BMHYBAYeHUX — BJIACHWKA KOMIIaHil Ta HOro 3acTyIHUKA — OYJI0 3aCy/KEHO.
Texnika GyJsi0 BUIIPaBIAaHO yepe3 Te, 10 BiH He MaB JKOJHOTO BILIMBY Ha yXBa-
JIEHHS pillleHb IIPO Te, KOMY 1 Ha AKMX YMOBaX KOMIIaHIsl Ma€ IOCTayaTH Ias.

Hesaxko momituTu, 110 06CTaBUHU 1€l CripaBy HAIPOYY MOAIOHI 10 0OCTaBUH
cupasu Aziz v. Alcolac, Inc., y sxiii immmocst mpo MOCTaBKY TIOAUTJIIKOJIO ISt
pexumy Cangmama XyceitHa. PinieHHs, yTiM, fiaMeTpajbHO MPOTUJIEKHI: aMe-
PUKAHCBKUI Cy/l BIIMOBUB Y I1030Bi Yepe3 BIICYTHICTb y MOCTa4aIbHUKA METU
youBatH nuBibHUX, a TpuOyHa B3arasi He TOPKABCS MUTAHHS METU MOCTAYAb-
HUKa, BBaKArOUH, 10 OTO 06I3HAHOCTI TIPO CIIOCiO BUKOPUCTAHHS Ta3y J0CTaT-
HbO. TTosICHUTH 1110 PO306IKHICTh, MOKINBO, OyJI0 6 Jeriie, SKOM aMepUKaHChKi
Cy/I He HAIOJIATaJN Ha TOMY, 1[0 B IIilf KaTeropii cmpaB BOHM 3aCTOCOBYIOTb
MiZKHApO/IHe 3BMYA€EBE MPABO (3MICT SIKOTO 3HAYHOIO MipOIO BU3HAYAE MPAKTUKA
MiKHAPOAHUX TPUOYHAIIB).

Ha kopucTh ctaHgapTy 3HaHHS CBifuarh He Jmire MaTepiaan HiopHOepH3bKOro
TpubyHasly, a it IHIIKMX MIKHAPOIHUX KPUMIHAIBHUX TPUOYHAIIB, 1110 OYJIU CTBO-
peni mizninie. Cepex Hux — MizKHapoAHUI TprOYHA /it KoauirHbol KOrociasii
(ICTY), Mixunapoauuii Tpubytai mogo Pyanan (ICTR) ta CremiaabHuii ¢y
mon0 Creppa-Jleone (SCSL). Yci 11i cynu 3aCTOCOBYIOTH Yy CBOIM TPAKTHUIT MiXK-
HapojiHe 3Bu4aeBe mpaso [28, § 191], a ixHi BUCHOBKM CIMPAIOTHCS HA PETETHHUN
aHaJli3 MacHUBY IOMEPEAHBOI PAKTUKU CXOKUX TPUOYHAJIIB.

Tax, mpumipom ICTY y crpasi Prosecutor v. Furundzija (1T-95-17 /1) [ 28] 3a3Ha-
Y1B: «He 000B’SIBKOBO, 1100 TTOCOOHUK MOIIJISIB Mens rea BUKOHABIL, B PO3yMiHHI
MIACHOTO HAMIpy BUMHUTH 37104UH. HaTOMICTb, sICHA BUMOTA Y TTEPEBAKHIiT OiJIb-
mocTi crnpas — 1ie o6 mocoOHUK 6yB 06iI3HAHUIT MO0 TOTO, MO HOTOo il 10T0-
MOKYTh BUKOHABIIEBI Y BUMHEHH] 3710umHy. [le 0co6I1MBO HAOUYHO B yCiX cripaBax,
1e ocib 6ys0 3acy/PKEHO 3a TPAHCHOPTYBAaHHS KepTB ab0 3JI0UUHIIB 10 MiCIs
crparu. Y 1MX cripaBaX OOBHHYBaueHHs He J0Ka3yBaJIo, 10 BOIN Bi3 came st
TOrO, 06 JOMOMOITH YOUBCTBY, TOOTO, 1110 BiH MaB Hamip youtn. O6izHaHiCTH
PO 3JIOYNHHY METY BUKOHABI[B — OCh IO POOMJIO BOJisl BiATIOBIZATBHUM SIK
nmocoOHMKa i migbyproBada» |28, § 245].
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[TuraHHs PO HATIEXKHUIA CTaHAAPT MOCOOHUIITBA CTAJIO TIEHTPAIbHUM Y BiZIHOCHO
HOBIiT cripaBi, siky posrisimaB SCSL, — Prosecutor v. Taylor [29]. Y wmiit cripasi
fmtocst po mozii rpomazsHebKoi BifiHu B Cheppa-Jleone (1991-2002). O6Bu-
HyBaueHWMM Y IIiil cripaBi OyB KOJUIIHIN mpe3ugent cyciaaboi JIibepii, Yapsn3
Taiisiop. Bin 6yB o6BuHYBaueHUI y 1010MO03i PeBoJmorniiinoMmy 06’ eqHanoMy
(ponTy, dKUIT i Yac TPOMAITHCHKOI BilHM TePOPU3YyBaB IMBiJIbHE HACEIEeHHS,
BUKOPHCTOBYBaB MPUMYCOBY MpaIlf0, YNHUB YOUBCTBA, 3TBAJTYBAaHHS, KaJiunB
JIoJeil 1 BUKpaaB HEIIOBHOJIITHIX /Il TIONOBHEHHSI PSI/IiB CBOIX 30poiiHuX ¢op-
myBanb. /lonomora Taitnopa PeBommortiiinomy 00’ennanomy (hpoHTy moJisiraia
B HajlaHHi 30poi, OOEMPHIIACiB, TIEPCOHAY, a TAKOK B ONMEPaIliiHill, JOTiCTHYHIi
Ta MOPAJbHIA MATPUMITI.

Cyn BusHaB Taistopa BUHHIM 3a OAWHAAISATHMA TyHKTaMU OOBUHYBAaYeHHS came
sk mocobHmKa i migdyposada. Cyx MpsSIMO BiIXUJIMB CTaHAAPT METH, i MO0
3aCTOCOBHOTO Mmens rea 3ayBa’kUB Take: «AHaJi3 MOBOEHHOI IOPUCIIPYIEHIIIT,
npoBenieHnit Anensmiiinoio [lamaToro, 70BOUTH, MO 3TiIHO 31 3BUYAEBUM MiK-
HaPOAHUM IPaBoM 00i3HaHICTh OOBMHYBAYEHOTO MO0 HACJIAKIB Oro Aiil uu
MOBEIIHKN — TOOTO CBiZioMa y4acTh OOBUHYBAYEHOTO Y 3JI0YMHAX — II€ CTaHAAPT
BUHYBATOCTI mens rea, 110 BUMara€eTbcs JJd MepcoHaJbHOI KPUMiHAIbHOI Biji-
MOBiIa/IbHOCTI... BIAITOBIZAHO 0 3BUYAEBOr0 MIsKHAPOAHOIO IIpaBa — 0Oi3HAHICTH
IIO/I0 aKTY y4acTi, MO€AHAHA 31 CBIZIOMUM PIillleHHSIM B3ATU y4acTh Y BUMHEHHI
3JIOYMHY, TATHE 32 cOO0I0 MEPCOHATBHY KPUMiHAIbHY BiAMOBiaIbHiCTh. [IpoeKkT
Komekcy ILC 1996 p. 1ie nmiarBepmxye, a crattst 25(3)(c) Pumcbkoro cratyty He
€ JI0Ka30M TTPOTHUJIEKHOI HAITIOHABbHOI pakTukuy> [29, § 436].

Bucnosku

Poskon y nmpakTuili aMepuKaHChbKUX CY/IB y MUTAHHI 1010 TPAaBUJIbHOTO CTaH-
NapTy mens rea, SKUN cJiji 3actocoByBatu pu poarisiai ATS-crpas, 3ymoBieHnit
TUM, IO aMEPUKAHCBKI Cy/IN SIK MEPIIOXKePesio BUKOPUCTOBYIOTh MiKHAPO/IHE
3BUYAEBE TPABO. YCTAHOBJIEHHS TOYHOTO 3MicTy Ti€l abo iHIIOT HOPMU MiXKHa-
POJIHOTO 3BMYAEBOTO IpaBa — He 3aBXKIM JIeTKe 3aBJAaHHsA. li ycIinHe BUKO-
HaHHS IOTPeby€E PeTeIbHOro aHaji3y MiKHAPOAHOI Ta HAIIOHAJIBHOI MPAKTUKU.
Y naHoMmy BUIIQJIKY WIeTbCsl HacaMIlepe/l PO MPAKTUKY MiKHAPOJAHUX KPUMi-
HaJbHUX TPUOYHATIB. | OCKINIbKY 1151 IPAKTUKA HE 3aBKANM OJHOMAHITHA, OCJTi/I-
HUKOBI He YHUKHYTHU OIIHOYHUX CY/[KEHb I0/I0 Baru i MepeKOHJIUBOCTI OKPEMUX
pillieHb Ta iX repeBakalovyoi CUJIN HaJ IHIUMU.

Y ToMYy, 1110 CTOCYETHCS Mmens rea TOCOOHUIITBA 1 MiAOYPIOBaHHS BOEHHUM 3J10-
YUHAM 1 3JI0YMHAM MPOTH JIIOASHOCTI, CJIIJ TIATH BUCHOBKY, IO TIePeBasKalOunM
CTaHIAPTOM € CTaHAAapT 3HaHHs: MOCOOHMKOBI i MiAOypoBauy He 000B’SI3KOBO
TIOIIJIATA HaMip BUKOHABIIS — JIOCTATHBO HAJZ[ABATH CIIPUSTHHS 3JI0UYMHOBI, 3HAIOUH,
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110 BIIOBI/IHI [Iii IOIOMOKYTh peasiizailil 3JI04NHHOTO Hamipy BUKOHaBIg. Ha
Ile BKa3y€ YMCJIeHHa IPaKTUKa MIXKHAPOAHUX KPUMIHAJIbHUX TPUOYHAJIB — Bij
Hiopu6epsbkoro o misuimux tpubynamis o IOrocmasii, Pyanmi i Coeppa-Jle-
one. OKpiM TOTO, HAJIEKUTh 3BAKUTH 1 Ha Te, MO PO3BUTOK IIpaBa OMPUSABHIOE
BUPa3Hy TEH/IEHIIIIO JI0 PO3IIMPEHHS [ialla30Hy IOPUANYHO 3HAUUMOI ITPUYNH-
HOCTI: Te, 1[0 paHillle BBa)Kauocs <«IIPOCTO OGi3HECOM» 1 3aHAATO <«BijJajeHUM»
Bijl 3JIOYMHCTBA KJIEHTIB 1[bOTO Gi3HECY, ChOTO/IHI 3a3HAE MUJIBHOTO IOC/IiIKEHHS
Ha I[peiMeT JoJAep:KaHHsa Oi3HecoM HaeKHOI 00a4HOCTI MIOZO MPaB JIOJUHUA.
¥ Takiii mapaanrMi cTaHIapTOBI METH HEMA€E MiCIIS.
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OCHOBU NPaBOBO20 pPe2yAIOBaHHSI CTaTYCy
NOYeCHUX KOHCYAIB

Hika MukonaiBHa KopenoBa*
HauioHansbHul topuduyHull yHisepcumem imeHi Apocnasa Myopozo,
Xapkis, YkpaiHa
*e-mail: nikakorelova@gmail.com

Anoranis

Axmyanvuicmo memu 3ymMosieno menoenuismu 21o0anisayii 1 po3sumiy 080CMOPOHIHOZO
CRiBPOOIMHULMEA MIdC 0epicasamil, wo nNpu3cooums 00 0edaii UaACmillozo 36ePHEeHIs
00 incmumymy nouecHozo KOHCYIA, a Maxoic HeoOXIOHICIIO HOPMAMUBHO20 GUSHAYEHHS.
npasosozo cmamycy i npusedenis 00 €0UH020 CMAHOAPMY HAUIOHALLHOZO 3aAKOHO0aAs-
cmea. Mema cmammi noiszae 6 posKpummi 0cobiU80Cmetl HOPMAMUBHO20 Pe2YI0GAHISL
nPasosozo CMAmMyCcy NOYecHUX KOHCYI8 6 Ykpaini, suceimaenni i anaiisi Hedonixie 3axKo-
nodascmea 6 uill chepi ma nadanni NPONOIUUIL W00 BPeZYII0BANH HASACHOT NPABOGOT
HeeusHauenocmi. JloCsizHenHs: OKPecieHoi Memu Cmano MONCAUBUM 3A60SIKU SUKOPUC-
MAanI0 KOMNIeKcy mMemooieé HayKo60zo Ni3HAHNS PISHUX PieHIe, 30KpeMa, JlaieKmuuiozo,
NOPIBHAILHO-NPABOB020, MEMOOY AHANIZY MA CUHME3Y, A MAKONM HUSKU MPAOUUTTIHUX sl
1opucnpyoenuyii memoodie, maKux sK: iICMOPUUHULL, CUCMeMHU ma doziunuid. Y cmammi
NPOAHANIZ08aHO UUHHE 3AKOHOOABCMB0, WO GUSHAYUAE CINAMYC NOUCCHUX KOHCYIIB, GUCEIM -
JIEHO NPOOIEMHT ACNEKMU MAKUX <OUTHOUHUX NOHSIMb >, SIK <NOMIMHE CNAHOBUWE >, <6A20-
MULL CYCNIbHUIL CIMamyc» ma <aKmusHa Yuyacmy Y NOAMUUHOMY JHCUMMI», W0 WUPOKO
BUKOPUCTMOBYIOMBCS HOPMOMBOPUEM, G MAKONC PO3ZIAHYMO, SK HA NPAKMUYL HASAGHICTD
OUTHOUHUX NOHAMb MOKCEe NPU3BeCM 00 PEANbHUX 3N08HCUBANL. K pesyrvmam npose-
0e11020 Q0CHIONCENISL CPHOPMYTLOBANO BUCHOBKU U000 NOMPedU 6 OKPECICHHT MENC BUKO-
PUCMAHNS OYIHOYHUX NOHAMb NPU BUSHAYEHHI NPAB0B0Z0 CMAMYCY NOUECHO20 KOHCYIA,
MAKoNHC YKA3AHO HA HeOOXIOHICMb QONOGHEHHS HAAGHUX HOPMAMUGHUX AKMIE Kpumepi-
AMU, WO YIMKO BUOKPEMISAMb NJIOUUHY, 68 MENCAX SAKOL NOYecHi KOHCYIU Maromy GUKO-
PUCTOBYBAMIL CBOT NOBHOBANCEHNSL, HE NOPYULYIOUU NPU UBOMY 3AKOH00ABYUT BUMOZU.

KmouoBi cioBa: 1movecHuii KOHCYJI; CTaTyC MOYECHOTO KOHCYJIa; BijileHcbKka KOHBEHITist

PO KOHCYJIbChKI 3HOCUHU; OI[IHOYHE TIOHSTTS; BATOMUI CYCITIJIBHUH CTaTyC; MOMITHE
CTAHOBHIILE.
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Abstract

The relevance of this topic is determined by the trends of globalization and the development
of bilateral cooperation between states, which leads to more and more frequent appeals
to the institution of the honorary consul, as well as the need for a normative definition of
legal status and bringing it to a uniform standard of national legislation. The purpose of
the article is to reveal the peculiarities of the normative regulation features of the honorary
consuls’ legal status in Ukraine, highlight and analyze the legislation’s shortcomings in
this area, and provide proposals for resolving the existing legal uncertainty. Achieving
the outlined purpose became possible thanks to the use complex of methods of scientific
knowledge at various levels, in particular, the dialectical method (to identify and
analyze the peculiarities of the normative regulation of the status of an honorary consul,
differences in practical application, as well as the justification of introducing changes to
the existing system), the comparative legal method (to establish the content of legal norms
and analyze the practice of application), the method of analysis and synthesis (to highlight
aspects and criteria that collectively determine the legal status of an honorary consul), the
observation method (to highlight the experience of other countries), as well as a number of
traditional for jurisprudence methods such as: historical, systematic and logical. The article
analyzes the current legislation defining the status of honorary consuls, and highlights the
problematic aspects of such <evaluative concepts» as <«prominent positions, <important
social status» and <active participation in political lifes, which are widely used by the
lawmaker, and also analyzes how in practice, the presence of evaluative concepts can lead
to real misapplication. As a result of the conducted research, conclusions were formulated
regarding the need to delineate the limits of the use of evaluative concepts in determining
the legal status of an honorary consul, as well as the need to supplement existing regulatory
acts with standards that would clearly distinguish the area within which honorary consuls
should use their powers without violating the legislative requirements.

Keywords: honorary consul; honorary consul status; Vienna Convention on Consular
Relations; evaluative concepts; important social status; prominent position.
Beryn

Y cywacHuX yMoOBax perioHasisailii Ta riobasisaiii ¢BiTY po3BUTOK JIBOCTOPOH-
HBOTO CITIBPOOITHUIITBA MIK JIepKaBaMy Bi[irPa€ BasKJIMBY POJIb Y IX TOJITHKAX.
3 orJisiy Ha TIeBHY CTPUMAHICTD Ta GIOPOKPATU3M, XapaKTepHi /ISl isS/IbHOCTI
MIHICTEPCTB 3aKOPJIOHHUX CIIPAB Ta IMOJITUKA €KOHOMIl KOUITIB HA yTPUMAHHS
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iX amapary, 10 MPU3BOUTD /10 YCKJIAIHEHHS CTBOPEHHS IUILJIOMATUYHUX TIPe]I-
CTaBHUIITB B YCIX KpaiHaX CBITY, CTBOPEHHS TIOYECHUX (HEIITaTHUX) KOHCYJIbCTB
CTa€ JIOBOJI TOTUPEHOIO TTPAKTUKOIO Ta € e(heKTUBHUM MEXaHi3MOM PO3IMIUPEHHS
criBmpaiti. [HCTUTYT TTOYECHUX KOHCYJIB 3/e01/IbIIOTO CIPSIMOBAHUN HA MTPOCY-
BaHHS Ta MOTJIUOIEHHs TTAPTHEPCHKUX BIIHOCHH y TakuX cepax, Ik eKOHOMIKa,
KYJIBTypa, HayKa, CIIOPT, TYPU3M, gKi MalOTh JJOBOJII Ba)KJIMBe 3HAYEHHs, IIPOTE,
3aJTMIIAIOTHCA 11032 YBArolo TPaAUIIINHOL KJIACUYHOI TUTIJIOMAaTil, CKOHIIEHTPOBa-
HOI BUKJIIOYHO Ha MOJITUYHOMY CKJIQAHUKY. OT)Ke, MUTAHHS [IPAaBOBUX ACIEKTIB
NSIIBHOCTI TIOYecHUX (HeMTaTHUX) KOHCYJIbCTB € aKTYaJbHUMU JIJIsI HAIIOTO
JIOCJIJIPKEHHSL.

Mertoto cTaTTi € PO3KPUTTS 0COOJIMBOCTE HOPMATUBHOTO PETYJIIOBAHHS TIpa-
BOBOI'O CTaTyCy IOYeCHUX KOHCYJIB B YKpaiHi, BUCBITJIeHHs I aHasi3 HelO0Ji-
KiB 3aKOHOJIaBCTBA B 11ill cdepi Ta HAJAHHS TPOTO3UINN 100 BPETryJIIOBaHHS
HasIBHOI TPaBOBOI HEBM3HAYEHOCTI. JJOCSITHEHHST METH JOCTIKEHHST repeabadae
BUPIllIeHHS TaKUX 3aB/laHb: (DOPMYBaHHS CTPYKTYPHOTO YSIBJIEHHS PO JIzKepesa
1paBa, SgKi pPeryyioioTh BU3HAUEHY cdepy, a TaKOK OKPeCJeHHS 3aKOHOIABYNX
MIPOTAJINH Ta IIJIAXIB YCYHEHHSI BUOKPEMJICHUX HelOiKiB.

Orsisin ritepatypu

Bapto BigznaunTu Ty oOCTaBUHY, 1[0 B HAYKOBI JiTEpATypi MUTAHHIO BUBYEHHS
gK Teopil, Tak 1 IPAKTUKU IHCTUTYTY IIOYECHUX KOHCYJIB BIJIBOJUTHCS HE TaK
6arato micug. ITorpibHO Buokpemuty aucepraiiiite gocyimpkenns C. JlosiHcbKoi
[1], crarTio O. Mipomuuuenko [2] ta T. IpaueBchkoi [3], B sKiil AeTaabHO PO3-
IJISHYTO ¥ ITPOaHaIi30BaHO TOJIOBHI HAINIPSIMU JIISJbHOCTI TTOYECHUX KOHCYJIIB
1HO3eMHUX Jiep;kaB B YKpaiHi. JlocTipKeHHIO 1[bOT0 iHCTUTYTY TaKOXK TPUIIIAIA
cBoio yBary 3apy0Oixkni naykosii Cami Green [4] Ta Kevin D. Stringer [5].

[lisibHICTD TOYECHUX KOHCYJIIB perjaMeHTyeTbCsl BifleHChbKOI0 KOHBEHITIEIO TTPO
KOHCYJIbCchbKi 3HOCcHHU 1963 p. [6], sixa Habysaa unnHOCcTi 19 Gepesust 1967 p.
(parudikosana Yrpaitnotw y ckiaaai CPCP 23 6epesust 1989 p.), Koncynbebkum
CTaTyTOM YKpainu, 3aTBep/skeHnuM YkazoMm llpe3uzenTta Ykpainu Bij 2 KBiTHs
1994 p. Ne 127/94 [7], llonoxxkennam 1npo HemTaTHUX (ITOYECHUX) KOHCYJIIB
Ykpainu, 3aTBep/rkennM Ykazom [Ipesuznenta Ykpainu Big 17 mororo 1997 p.
Ne 150/97 (mami — IMTomoxennss Ne 150/97) [8], ta Ilopsiakom mpusHadeHHs,
JUSJIBHOCTI 1 TPUNIMHEHHST TTOBHOBR)KEHDb HellITaTHUX (TI0YeCHUX) KOHCYJIIB YKpa-
iHM 32 KOPZIOHOM Ta 3arioyaTKyBaHHs, (DYHKITIOHYBAaHHS i TPUITUHEHHS isJIbHOCTI
KOHCYJIbCbKUX YCTAHOB, 110 OYOJIIOIOTHCS HEIMMTATHUMU (TIOYeCHUMUI ) KOHCYJIaMU
Ykpainu, 3aTBepykeHUM HakazoM MiHicTepcTBa 3aKOPJOHHUX CIIPaB YKpaiHU
Biz 4 cepriug 2014 p. Ne 332 (nmasi — Ilopsimox) [9], a Takox [losokenHsiM 11po
ITOYECHUX KOHCYJIIB IHO3EMHMX Jep:KaB B YKpalHi Ta KOHCYJIbCbKI YCTaHOBH,
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0 OYOJIIOIOTHCA TAKMMM KOHCYJIaMU, 3aTBep/ikeHUM Haka3zoMm MiHicTepcTBa
3aKOpAOHHUX ciipaB Ykpainu Bif 17 rpymauas 2021 p. Ne 591 (mani — [Tonoxenns
Ne 591) [10]. OcranHiii y monepeIHbOMY MepesiKy Haka3 OyB TaKOK MiICTaBOIO
st BTpaTu YuHHOCTI [TonokenHusM nmpo noyecHUX (HEMTATHUX ) KOHCYJIbChKUX
0CaJ0BUX 0Ci6 IHO3eMHUX Jep:kaB B YKpaiHi Ta KOHCYJbCbKI yCTaHOBH, IO
OYOJIIOIOTHCST TAKMMHU TTOCAIOBUMU 0COOaMu, 10 OYJI0 3aTBep/sKeHe HaKa3oM
MinicrepcTBa 3akopoHHUX cripaB Ykpainu Bizx 25 tpaBas 2007 p. Ne 111 (mani —
[Momosxennst Ne 111) [11], sike My TaKOK BBasKaeMo 3a MOTPiOHe 3ragaTH.

Marepiaim ta MeTOaU

[TinrpynTa MeTOo[0JI0ri1l IHOTO TOCIKEHHS CTAHOBUTD KOMIVIEKCHUH IMIX1J 710
aHaJi3y # CyTHOCTI IIPaBOBOrO CTaTyCy IOYECHOTO KOHCYJIA, 30KpeMa 0co0JIu-
BOCTEl KPUTEPIiB BU3HAUEHHS BUMOT 10 OCi0, SIKi MPEeTEeHAyI0Th Ha OTPUMAaHHSI
CTaTycy MOYecHOTO KOHCYyJa B YKpaiHi Ta JedKUX €BPOIEIChbKUX JlepKaBax, 110
MOJIATa€ y 3acTOCyBaHHI (PiocoChbKUX MiAAXOIIB, 3araJbHOHAYKOBUX 1 CIIEIli-
aJIbHO-HAYKOBUX, a TAKOJXK, BJIACHE, IPABOBUX MeTO/IiB. Tak, KIIOUOBUM METOJIOM
(ismocodcbKOTO PiBHSA B IOCHTIIZKEHH] € IaJeKTUYHUI MeTO/I, KU 3aCTOCOBAHO
JUTST BUSIBJICHHSI Ta aHaJli3y 0COBJMBOCTEN HOPMATHBHOIO PETYJIIOBAHHS CTa-
TyCy MOYECHOTO KOHCYJa, BIIMIHHOCTI HOPMATUBHOTO 3aKpillJIeHHS BiJ[ Mpak-
TUYHOTO 3aCTOCYBaHHS, JIOCHI/I>KEHHS 3B’I3KiB MI>KHAPO/JHOTO 3aKOHO/IaBCTBA
3 HaIllOHAJbHUM, a TaKOX OOTIPYHTYBaHHSI HEOOXiMHOCTI BIPOBAKEHHSI 3MiH
10 HAasIBHOI HOpMaTUBHOI cucteMu. Bognodac 3acTocoBaHO Taki eMIipu4Hi
MEeTO/IU, K MOPIBHSJIbHUN — [IJIsT BCTAHOBJIEHHS 3MICTY IIPAaBOBUX HOPM, aHa-
JII3y NPAKTUKHU 1X 3aCTOCYBAHHS B PI3HUX JepsKaBax B PI3HI IepiogMn Ta METOJ|
CIIOCTEPEKEHHS — JIJIs MATBEP/AKeHHSI TTOCTIHHOTO PO3BUTKY Ta BIOCKOHAJIEHHS
IHCTUTYTY ITOYECHOTO KOHCYJA. TaKkoX BUKOPUCTAHO METOJ aHAMI3y Ta CUHTE3y
JUUIS BUOKPEMJIEHHST aclleKTiB 1 KpUTepiiB, 1110 BU3HAYAIOTh Y CYKYITHOCTI IPaBo-
BUI CTATyC MOYECHOTO KOHCYJIA, & TAKOXK HU3KY TPAAUITIHHUX /IJId I0PUCTIPY/IEHIIii
METO/liB, TAKUX SAK: ICTOPUYHUI, CUCTEMHUI Ta JIOTTUHUIA.

PesyibraTi Ta 00rOBOpPEHHS

Hopmamuesne pezynroeanns Bidencvkoto KoHBEeHUIE NPO KOHCYNbCHKL
3HOCUHU

Binencbka KOHBeHIlid B 4. 2 ¢T. 1 BHOKpPEMJIIOE /IBi KaTeropii KOHCYJIiB: MITaTHI
KOHCYJIbCbKI TI0CaZ0BI 0COOM Ta IOYeCHI KOHCYJIbChKI 1mocagoBi ocobu, a och
Take TOHSTTS, SIK «HeITaTHUN KOHCYJ» Yy goroBopi 1963 p. e dirypye. IIpote
B HallilOHAJbHOMY 3aKOHO/IaBCTBI TEPMiHM «IIOYECHUI» Ta «HEMITaTHUI» 4acTo
3aCTOCOBYIOTHCS K 3MICTOBHO TOTOKHI /71T TIO3HAYEHHS OJTHOTO i TOTO CaMoro
nousrTsa. CuHoHiMisg xapakTtepHa asst Tepminosorii [Tomosxkenns Ne 150/97,
[Topsinky ta ITomoxennst Nel111, sixe mistmo 10 HaOpaHHS YMHHOCTI 4 CidHs
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2022 p. Honoxenussm Ne 591. B octanHbOMY K 3aKOHO/IaBellb BXKe BiJliNIIOB
Bijl yOTIOBAaHHST i BJKMBAE TiJIBKU TEPMiH «IIOYeCHUI KOHCY1». Ha Harry 1ymKy,
TaKWU TiXi/T TO3UTUBHO BIJTMBAE HA TOYHICTh PO3yMiHHS iH(bOpMaIllii, MpuBo-
JIATH 10 HEOOXiIHOI cTaHapTH3aIlil OPUINYHOTO TEKCTY Ta BiAMOBIAA€ IPUHITAITY
I0pUNYHOI BU3HAYeHOCTI. BBaskaemo, 110 30epeskeHHsT TeHIeH i yHihikarrii
BUKJIQJLy HOPMATUBHO-TIPABOBOI'O aKTa CIIPOCTUTD OT0 PO3YMIHHS i TIyMadyeHHs.

Takox came y BigeHcbkuit KOHBEHINT PO KOHCYJIbChKI 3HOCUHU BIiepine 0yJIo
BBEJIEHO TIOHSTTSI «IOYEeCHUI KOHCYJI», TIpoTe YiTKoi AediHimii HagaHo He OYyJI0.
['nasa III 1iboro moroBopy BU3HAYA€ MPABOBUI CTATYC MOYECHUX KOHCYJbChKUX
MOCAJ0BUX OCi6 Ta TPABOBUI PEKUM KOHCYJIbCHKUX YCTAHOB, SIKi OYOJIOIOTHCS
Takumu ocobamu. OpHak, ockibky KoHBEHINSI Ma€ paMKOBHUI Xapakrep, y TeK-
CTi BIJICYTHS JleTajibHA perjaMeHTallisd, a TakoX He c(hOpMYJIbOBAaHUH TepesiiK
MOBHOBasKEHb Ta 0OOB'SI3KIB MMOUecHUX KOHCYB. Ile mae 3mory KoxkHii aep:kaBi
CaMOCTIITHO BU3HAYATH OCOOJIMBOCTI MiS/IBHOCTI Ta KOMITETEHIIIi MTOYeCHUX KOHCY-
JIiB Ha PiBHI HAIIOHAJBHOTO 3aKOHO/IABCTBA. BpaxoByloun 11e, TOBHOBAKEHHS Ta
(byHKIII1 TOUeCHNX KOHCYJIbCTB Y Pi3HUX JiepsKaBaX MOKYTb BapiloBaTHCh i 4aCTO
HE € YiTKO 0OMEKEHMMH, 1110, Y CBOIO Yepry, CBIIYUTH PO MIHUPOKI MOKIMBOCTI
3aJIy4eHHs 11bOTO IHCTUTYTY /IJI HIBUJIKOTO pearyBaHHs Ha 3aBJaHH4, 1110 1TOCTa-
I0Th Iepe/l OKPEMOIO /IePKaBOI0 Ha MICIX.

Haujionanvne 3axono0ascmeo, w0 pezyaroe npasoeuii cmamyc nouecHozo
Koncyaa Ykpainu 6 inozemuiu depicaei

Ha Bigminy Biji BizleHCbKO1 KOHBEHIIi1, y HAIlIOHAJIbHOMY 3aKOHO/IaBCTBI, a came
y [Monoxenni Ne 591, Hayano 4iTke BU3HAYEHHSI TOHATTSI «[I0YECHUI KOHCYJI» —
0coba, sIKa 0YOJII0€ T0YeCHe KOHCYJIbCTBO Ta BUKOHYE OKPEMi KOHCYJIbChKI
(yHKIIi1 BiJl iMeHI Jiep:KaBH, 10 aKPeIUTY€E, Y MesKaX BU3HAUYEHOTO KOHCYJIb-
cbkoro okpyry [10]. Ile Bu3HaYeHHST BUKOPUCTOBYETHCA B KOHTEKCTI /iSIIBHOCTI
MMOYECHUX KOHCYJIB iHO3eMHUX Jiep:KaB B YKpaiHi. Pi3Hi gep:kaBu mo-pizHOMY
TJIyMauaTh 1€ TIOHATTS, HAIIPUKJIA/I, 3Ti/THO 3 KOHCY/IbChbKIM 3aKOHOM ECTOHCBHKOI
Pecmy6arikn Bix 2003 p. 3a3HaYa€ThCs, MO TTOYECHUN KOHCYJ — 1€ 0coba, sika
HAJIa€ KOHCYJBbCHKI TIOCAYTU Ta KOHCYJbCHKY JIOIOMOTY B MeXKaX KOMIIeTEeHIIl,
Bu3HaueHoi MiHICTPOM 3aKOP/IOHHUX CITpaB 1 KM NpusHavdaeTbcss MiHiCTpOM
3aKOP/IOHHUX CIIpaB Ha BU3HAaYeHU ab0 HeBU3HavyeHUi tepMmin [12, c. 196].

3 oruisAy Ha 3a3HavYeHe BBAsKAEMO 3a MOTPiOHE JeTaIbHO 3YMIMHUTHCS Ha Xapak-
TePUCTHUIIl HOPM, SKi BU3HAYAIOTh MPABOBUI CTATyC IMOYECHUX KOHCYJIB YKpa-
iHM B iHO3eMHUX Jep:kaBax. Tak, y [lososkeHnHi mpo HemTaTHUX (ITOYECHUX)
KoHCyJiB Ykpainu 1997 p. BkazaHo, 1110 BUKOHAHHA OKPEMUX KOHCYJbChKUX
dyHkIiit Moxke 6yTH mopyderHo MiHiCTEpCTBOM 3aKOPAOHHUX CIpaB YKpaiHu
(mami — M3C Ykpainn) 3a MOTOIKEHHSIM 3 JIeP:KaBOIo MepebyBaHHsT HEMITaTHUM
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(mouecHuM) KoHcyJsiaMm Ykpainu. [Ipusnavatorbes Ha mocafy, 3rigHo i3 cT. 10
Binencpkoi KOHBeHIII1, aKpeAUTYI0UO0IO Jlep;kaBoio (y 1IbOMY BUIIQJIKy — YKpai-
HOIO), i JIOIYCKAIOThCS 10 BUKOHAHHS CBOIX (DYHKILHN JepKaBoio mepeOyBaHHs.
B Ykpaini BupineHHs nuTaHHsA MPO MOUIIbHICTD MPU3HAYEHHS TTOYECHUX KOH-
CyJiB y THUX UM 1HINUX Jlep;KaBax € BUKJIOYHOIO KommeTeHiielo M3C Ykpainu,
a GesrocepeHE MpU3HAYEHHS 3/ilicHIOE MiHICTp 3aKOPAOHHUX CIIpaB YKpaiHu.

Y 3ak0HOZABCTBI YKpaiHU HOPMATHUBHO BU3HAYEHO BUMOTH JI0 OCib, sIKi mpe-
TEHIYIOTh Ha HaOYTTsI CTaTycy IOYecHOTo KoHcyJsa. [ToTpibHO 3a3HAYMTH, 11O
[IOYECHUM KOHCYJIOM YKpaiHM B iHO3eMHIill jep:kaBi He 000B’SI3KOBO Ma€ OyTu
rpomasiint Ykpainu., Huwm, Bignosiaao mo [lomoskenss Ne 150/97, moske cratu it
iHO3eMellb, SIKUI TIOCTIMHO MPOKUBAE HA TEPUTOPIil CBOTO KOHCYJIbCBKOTO OKPYTY
MPOTSTOM TePMiHYy BUKOHAHHS CBOIX (DYHKIIH, a TAKOK 3aiiMa€ MOMITHE CTaHO-
BUIIlE B CYCIIJIbCTBI JAep:kaBu repebyBaHHS i Ma€ HeoOXimaHI 0coOMCTI SAKOCTI,
6e3IoTaHHy perryTallifo, 100pe 3Ha€ 0COOJUBOCTI IEPKABHOTO, TIOJITHYHOTO Ta
CYCIIJIBHOTO YCTPOIO JepsKaBy mepeOyBaHHs, Ma€ BarOMUil CYCIJIbHUIN cTaTyC
Ta CTaJi KOHTAKTU 3 TPEICTABHUKAMU YPSJOBUX, MIJIOBUX Ta TPOMAACHKUX KiJI
JiepskaBu TiepeOyBaHHs, OPIEHTYEThCST B 3akoHoAaBcTBi [8]. HopmoTBopIiem 1t
ITOHATTS HE PO3TJIyMaueHl, He BU3HAYCHI KPUTEPIl «IIOMITHOTO CTAHOBMIIA» Ta
«BaroMoro CyCIIJIbHOTO CTaTyCy», TOMY BOHU 3aJUIIAI0ThCS olliHoyHuMu. IIpore,
KOPOTKO 03HAOMMBIINCH 13 chepaMu TislJIBHOCTI JeSKUX MOYeCHUX KOHCYJIB
Vkpainu, MoKeMO CKasaTH, 1[0 I[i TEPMiHU MIiCTATh Y cOOi TIO3UTUBHY CYKYIIHICTh
XapakTepuCcTHK ocobu B mpodeciiiHiii, rpoMagchKiil Ta KyJabTypHUX chepax.
Hampukaz, cepen mouecHUX KOHCYJIIB YKpaiHU € NMPaBHUKU, TPOMAJICHKI [idyi,
HAYKOBII, MANPUEMIL, AUTIOMATH, IH)KEHEPU, €KOHOMICTH, KyJIbTYPHI [isui,
cropTcMeHu Tolo. Tak, nmoyecHuil koHcys Ykpainu B micTi Xeam (Ilosbia)
CranicmaB AaMsK € aKTUBHUM TPOMAJICBKUM Jig4eM Ta MiNPUEMIIEM, STKUH
3 2004 p. BUOYIOBYE TOJHCHKO-YKPAIHCHKY CITIBIIPAII0 Ha BCiX PiBHIX €KOHO-
MIYHMX Ta COIiaJIbHUX BIIHOCUH JBOX KpaiH [13].

Ouinounuil xapaxmep 3axKoH00a640 6U3HAMEHUX Kpumepiie npu oOpanui
Ha nocaody nouecHoz0 KoOHCYa

Bapro 3aznauuTy, 1o nmpaBoBa HeBU3HAYEHICTh JeiHilliil KPUTEPIiB, SKi 3aCTO-
COBYIOTBCSI TIPH 0OpaHHi MOYECHUX KOHCYJIiB, XapaKTepHa He TLIbKU JJIsI 3aKOHO-
naBcTBa Ykpainu. Tak, Hanpuknaz, y [Iporokosni Ypsany Kanaau [lenapramenty
3aKOPJOHHUX ciipaB, Toprisiai ta possutky (DFATD) nepenbauyeno, 1mo mnpu
HaliMi TIOYECHUX KOHCYJIB JUIIJIOMATUYHI TIPE/JICTABHUIITBA MTOBUHHI YHUKATHU
CYIIEPEUINBUAX UM TIOJITUYHO aKTUBHUX 0cib abo ocib, yms mpodeciitHa misiib-
HICTh MOXKe 3aBa’KaTh e(heKTUBHOMY BUKOHAHHIO KOHCYJIbCbKUX (DYHKITIH. 3ara-
JIOM, 3alIPOIIOHOBAaHI KaHAUAATH IMOBUHHI MaTu J0OPY pelryTaliio B MicLeBiii
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rpomajii. 3aTHICTh MATPUMYBATH 100Pi CTOCYHKH 3 MiCIIEBUMHU OpPraHaMK BJIA/IN
TaKOK € BaKJIUBUM (DaKTOPOM TpK OOpaHHI KaHAMWAATa Ha MOCALy MOYECHOTO
koHcysa [14, c. 94].

[{ixaBUM TaKOK € iICTOPUYHUIL aCTIEeKT OI[IHOYHOTO XapaKTepy MOHATTS «BaroMUil
cycniibHUM crarycs. Tak, mpodecopka I. Matsi y cBoi cTaTTi «3acHyBaHHS
IHCTUTYTY ToyecHUX KOHCyJiB Ykpainu B 1918-1923 pp.: npaBosi 3acaau ta
KJIIOYOB1 OCHOBM» 3ayBa)KyBaJia, 1110 B YKpalHCbKil /lep:KaBi «Ha mmocajid movec-
HUX KOHCYJIiB MOTJIM TIPETEeHIyBaTH JIAIIIe JIIOAU MA€ETHI, 3 100pUM IMEHHSIM 1 K
Taki OBUHHI CIIOBHATH CBOI 000B’sI3K1 6e3 IIpeTeHsiii Ha BUHATOPOKEHHS». K
BU3HAYaIbHI KpUTEPil A/ yXBaJeHHs PillleHHs PO MPU3HAYEHHS TaKUX 0Ci0
POBTJISAIANINCS «MAETKOBI Bi[THOCUHMU, cOIliaJibHE 1 TOPrOBeJibHE CTAHOBUIIE Ta
ocobsmBi 3ai6HOCTI> [15, ¢. 6]. OTKe, BArOMUil CyCHiJIbHUIN cTaTtyc ocoOu mpu
obpanHi Ha MOCA/y TTOYECHOTO KOHCYJIA MA€ 3HAYEHHST SIK ChbOTO/HI, TAK MaB 3Ha-
yenHs 1 100 pokiB ToMy, TPOCTO OTO PO3YMIHHA JIETIO BiJIPi3HAIOCS.

Hopmamuene pezynio8anns cmamycy nouechozo KOHCYaa iH03eMHOL Oepicasu
6 Yxpaini

CporojiHi mouecHUM KOHCYJIOM 1HO3€MHOI Jiep:KaBU B YKpaiHi, BiAATIOBITHO 110
[Tomoxennust Ne 591, mosxe OyTu rpomMaassHuH YKpaiHu abo 3a 0OTpyHTYBaH-
HAM JlepKaBH, 110 aKpPeInuTYyeE, iHOo3eMellb, SKUI MOCTIITHO MPOKUBAE MPOTSATOM
OCTAHHIX IT'ATH POKIB Ta Ma€ 3apeecTpoBaHe Miclle NMPOKMBAHHS Ha TEpPUTOPIi
Ykpainu [10]. Panimre m1o moyecHoro KoHCyJa B YKpaiHi, 3-TIOMIXK HaBeIeHUX,
TaKOK BUCYBaJlaCh BUMOTra 000OB’SI3KOBOTO TIPOKMBAHHST HA TEPUTOPIi CBOTO KOH-
CYJIbCBKOTO OKPYTY TIPOTSATOM TePMiHYy BUKOHAHHS HUM KOHCYJIbChKUX (DYHKITI
[11]. 3apas Takoi HeoOXiZHOCTI He BU3HAYEHO, IIPOTE, BBAKAEMO 1i HAsIBHICTDH
y TIepeJIiiky BUMOT JIOPEYHOIO, aJKe OIHUM i3 KJITFOUOBUX 3aB/IaHb MTOYECHOTO KOH-
CyJIa € MIBU/IKE BUPIMIEHHs Ti€l un iHIIO1 mpobsieMu, 30KpeMa y (hopc-MaKOPHUX
obcraBuHaX. SIKINO X MOYECHUN KOHCYJI, IKOMY J0PYYeHO BUKOHAHHS (DYHKITIH
y TeBHOMY perioHi, obJacTi, MicTi, He MPOKUBAE 3a MiCIleM BUKOHAHHSI CBOIX
000B’s13KiB, TO Tie, (PaKTUYHO, HIBEJIOE WOTO 3HAUYEHHS SIK TOYECHOTO KOHCYJIa
[eBHOI BU3HAYEHOI TePUTOPIaIbHOI OJMHMII, a TAKOK BTPAYAEThCSA HEOOXiMHMIA
ISl SIKICHOTO BUKOHAHHS TIOKJIaJeHuX 000B’I3KiB KPUTEpPiil OCTYIIHOCTI.

Taxi npaBusa He BU3HavyeHi BifeHCbKOIO KOHBEHIIIEIO, ITPOTE, 1 He cyllepeyars 1i,
azpke y 4. 2 c1. 10 3a3HaveHo, 1110 32 YMOBH JIOTPUMaHHS TI0JI0KeHb KoHBeHTIii
(bopMasbHOCTI BiTHOCHO MTPU3HAYEHHS i TOMYIIEHHS TJIABU KOHCYJIbCHKOI yCTa-
HOBUW BU3HAUYAIOTHCH, BIJIMOBIHO, 3aKOHAMU, TIPaBUJIaMU i1 3BUYasIMU JIePyKaBH,
sTKa TIPEJICTABJISIETCS, 1 fiepskaBu niepedyBanust [6]. Ilikaso, mo y MexepaTuBHiii
Pecriy6uiti HiMeuunia mouecHUME KOHCYJIAMU MOKYTh OYTH SIK TPOMAJISTHU TTi€T
Jlep;KaBH, Tak 1 iHo3eMIll, Xoua TrepeBara 3a3BrUyail HaJ[aEThCSI caMe TPOMa/IsSTHAM
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OPH. B Ykpaini npaiioioTb YOTUPH ToYecHUX KoHcyJan Himeuunnu B mictax
Xapkis, Uepnisiti, Ozeca ta JIbBiB. Tpu 3 HUX — yKpaiHChKi MPpaBHUKH, 30KpeMa
aJIBOKATH 1 HOTapiyc, sKi € yposkeHIgMu Ykpainu [16]. A BpaxoByoun HOpMY
y. 2 cr. 3 3akony Ykpainu «IIpo HoTapiar», sika TOBOPHUTH, 10 HOTApiyc Ma€ OyTH
IPOMAJITHUHOM YKpPalHU, O/INH 13 MIOYECHUX KOHCYJIIB TOYHO TPOMAJISTHUH YKpa-
inu. IIpu nbomy 11pu 1060Pi TIOCOJMBCTBOM KaHuaTa 060B I3KOBO BPAaXOBYIOThCST
0CcoOUCTI aHi: cycIibHe cTaHOBHUINE, (DiHAHCOBUIT cTaH, 06i3HAHICTh Y cUTYyaIlii
B KOHCYJIbCbKOMY OKPY3i, BOJIOJ[IHHA HiMellbKoio MoBoio [17, c. 11].

[ToyecHi KOHCY/IM iHO3EMHUX JePKaB B YKPaiHi MOXKYTh 3aliMaTCs Oy b-SKOIO
npodeciiiHo AiATbHICTIO, IO HE CYNEePeunTh 3aKOHOMABCTBY YKpaiHu, 3a
BUHATKOM BusHaueHux y ITomoskenni Ne 591 obmeskens. Tak, Ha mocazi modec-
HOTO KOHCYJIa He MOKe TiepeOdyBaTu 0coba, sika repebyBae Ha Jeps:kaBHiii cirysK0i
B YKpaini abo B JepsKasi, 1110 akpeauTye, abo ocoba, 1o € CYI1er0, IIPOKYPOPOM,
obpana /10 opraHy 3aKOHO/aBUYOl BJAJW YU IO OPTaHiB MiCIIEBOTO CaMOBPSI-
JyBaHHsI, a TaKOK 0co0a, sika O6epe aKTUBHY yd4acTh Y MOJITHUYHOMY JKUTTI SIK
B YKpaiHi, Tak i B JepKaBi, 1110 aKpeanTye, abo BUKOHYE (DYHKIINI MOYECHOTO
KOHCyJIa 1HIIOT Aep:xau. He Moke OYTH TIOYECHUM KOHCYJIOM 0C00a, sika Mae
CYZIUMICTh 32 BUMHEHHS KPUMIHATBHOTO MPABOTIOPYIIEHHS, IKIIO TaKa CYy/Iu-
MicTh He moraiieHa abo He 3HSITA B YCTAHOBJIEHOMY 3aKOHOM IMOPSIAKY (KpiM
peabimitoBanoi ocobu) [10].

[TouecHi KoHCYJIM YKpaiHU MOXKYTH 3aliMaTHCsT OYIb-sIKOI0 MpodeciitHo abo
MITPUEMHUIIBKOIO /IISITTBHICTIO, SIKIIO 1€ He CYTepeuYnTh 3aKOHOABCTBY JlepKaBu
nepeGyBaHHsI Ta 3araJlbHOBU3HAHUM HOPMaM MisKHApPOAHOTO IpaBa. BifmosigHo
1o IMonoxenus Ne 150/97, BoHU He MOBUHHI TTepebyBaTh Ha JIepKaBHIN CysK6i
B YKpaiHi un y nepskasi mepeOyBanHst ab0 OpaTtu aKTUBHY y4aCTh Y MOJITHIHOMY
KUTTI YKpaiHu Ta y aepskasi nmepeOyBanHs [8]. BogHowac xoTiiu 3BepHYTH
yBary, Mo MOHSITTSI «aKTHBHA YYacTh» BOAYAETHCSI TAKUM, IO € OI[IHOUYHUM Ta
He 3HaXO/UTDh JIeTATBHOTO TJAYMAueHHS Y JKOIHOMY 3 T0JIOKeHb. ToMy JIOTiYHO
IIPOTHO3YBAaTH, 110 1€ MOKe CJYTyBaTHU ITJICTABOIO JUIsA, K MIHIMYM, IIIPOKOTO
TJAyMavYeHHsI [[bOTO TepMiHa CaMMMHU KOHCYJaMu, abo HaBiTh 10 BiIBEPTHUX
3JI0BXKUBaHb.

Tak, mouecanit Koucys Ykpaiau y micti KmiBnera (mrat Oraito) Arapiit Dyp-
teit, y 2004 p. mpaiioBaB Ha KOPUCTH mepeBrOopuoi Kammanii JIxxopmka Byrma
Ha nocany npesugenta CIIIA, nmpoBoauB aKTUBHY ariTaliiiHy MOJITUKY Ta OYyB
OJIHUM 3 iHIIiaTOpiB CTBOPEHHs opraHiszaiiil «Ykpainmi 3a byma» [18]. Taki
aKTUBHI TOJIITUYHI /il TTOYECHOTO KOHCYJIa BKa3ylOTh HA MMOBIpHE MOPYIIEHHS
auMm 1. 13 Tlonoxennss Ne 150/97 [8], omHak 10 6yab-sSIKOI BiIMOBIZAILHOCTI 3a
e nana Oyprest IPUTATHYTO He GyJI0.
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YpaxoByroun BUKJIaJeHe B MOMepeHix ab3arax, 6aqrmo, 1o HediTKiCTh HopMa-
TUBHOTO BU3HAYEHHST TAKUX TIOHSTD, SIK «aKTUBHA Y4aCTh», <[IOMITHE CTAHOBUIIEY
Ta «BaroMuil CyCHiJbHUM cTaTyc» (haKTUYHO MOXKe MPU3BECTHU 0 3J0BKUBAHD
npu BHOOPI KaHAMIATIB HA 1MOCAy MOYECHOTO KOHCYJA, Ta, SIK PE3YJIbTaT, 0
BUHUKHEHHS KOH(JIIKTY iHTEpeciB 4 iHMUX (30KpeMa KOPYIIIHHNX) PUSUKIB.
Tomy BBa)ka€MoO, 10 BIJICYTHICTH JeTalabHOI fediHillii BU3HAUYEHUX TEPMIiHIB €
CYTTEBOIO TIPOOJIEMOIO0 B HOPMATHBHOMY ACTIEKTI, SIKUU € BOKJIUBUM TIPYHTSIM
71 e(PeKTUBHOTO 3aCTOCYBAHHSA Ta MisJIBHOCTI IHCTUTYTY TTOYECHOTO KOHCYJIa
Ha TPaKTHII.

Dynxuii nouecHUx KOHCY1i6

OcHoBHMMU (DYHKIIISIMM TIOYECHUX KOHCYJIB YKpalHU B iHO3eMHMX JlepsKaBax,
BignoBigHo 10 Ilomokennst Ne 150/97, € 3axuct intepeciB Ykpainu ta ii rpoma-
JSTH Y Jiep:KaBi miepeOyBaHHsI, CIIPUSTHHST PO3BUTKY TOPTOBEJbHUX, EKOHOMIUHUX,
KyJIBTYPHUX T4 HAYKOBUX 3B’SI3KiB, a TAKOK HAJTAHHS JIOTIOMOTY Ta CIIPUSIHHS TPO-
MajsgHaM YKpaiuw, ii opuaunaaum ocodam [8]. 3riguo 3 1. 2 posa. 111 ITopsaaky,
y pasi HeoOXIHOCTI IIOYECHI KOHCYJIM MOKYTh BUKOHYBATH i1 iHu GyHKIil, SKi
He cynepedaTh 3aKOHOIABCTBY YKpaiHW, Jep:KaBu TepeOyBaHHS Ta MiKHapOJI-
HOMY TIpaBy 3a MOTO/KEHHsIM JepskaBu repeOyBants [9]. Bapro saszuauunTu,
110 /10 TIOBHOBA)KEHb IMOYECHOTO KOHCYJIa He BXOJUTDH caMoCTiliHe oOpMIIeHHS
JIOKYMEHTIB, MaclOPTiB YK Bi3, O/HAK, BiH € IOCEPEIHUKOM MiX leHepajibHUM
KOHCYJIbCTBOM YKPaiHM Ta JKUTEJISIMU TIEBHOTO PETIOHY aKPeInTYIOUOi Jiep;KaBu.

He mosxma nepeotinutu o0csr (hyHKIIHA, sIKi BAKOHYIOTh MOYeCH! KOHCYJIN T
Yyac BUHUKHEHHs (DOPC-MaKOPHUX 00CTaBUH, 30pOitHIX KOH(DJIIKTIB, KatacTpod
SK TEXHOTEHHOTO, TaK 1 TPUPOHOTO XapaKTePy, 3351 HAJJaHHS JIOMIOMOTH CBOIM
rpomajsiHaM (HaJaHHs IPUTYJIKY, CIIPUSIHHS B TIONIYKY 3HUKJIUX PiIHUX, 3a0e3-
[eYeHHs BYaCHOI Ta SAKICHOI MeJUYHOI JOIOMOTH ). 3 IOYaTKOM ITOBHOMACIITAO-
HoOI BiitHu 24 mororo 2022 p. po6oTa MOYeCHUX KOHCYJIIB YKpaiHu B IHO3eMHUX
JiepskaBax cTajia BKpail 3HA4yIla, ajike MPAaKTUYHO BCi KpaiHu €BporeiichbKoro
Coro3y, Kanana, CIITA ra inmn npuiinsiam 6arato yKpaiHiis, sSKi BTiKaau Bij
BIiiHM Ta BUMYIIEHO ONMHUJIKCA 3a KOopaoHoMm. Hamii rpomaasgnu morpeby-
BaJIX JIONIOMOTU B yCIX aclieKTax iX KUTTENISTbHOCTI, MOYNHAIOYN Bijl Xapyy-
BaHHSI, [OIIYKY THMYaCOBOIO JKUTJIa Ta POOOTH, HaaHHsI MEANYHOI JOIIOMOTH JI0
BUBYEHHST MOBH Ta a/IAlTallil B HOBOMY JiJist cebe cycmiibeTi. BpaxoByioun peastii
CHOTOJIEHHSI, TATPUMKA POOOTH HAsIBHUX KOHCYJBCTB Ta BIIKPUTTSI HOBHX CTA€
Ba)KJIMBUM 30BHINITHBOTIOMITUYHUM €JIEMEHTOM PO3BUTKY JIBOCTOPOHHIX BiTHOCUH
MK YKpaiHOIO Ta KpaiHaMu CBITY. 3a iH(hOPMAITI€o enapTaMeHTy KOHCYJIbChKO1
cayx6um M3C Yrpainu, cranom Ha 2021 p. HamiuyBasoch 130 moyecHUX KOHCYITiB
Ykpainu 3a kopgorom [19]. Baprto 3ayBaxuTu, 1110 HaBiTh Y CyYaCHUX HAJBAKKUX
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yMOBaxX YKpaiHa He 3YNUHSETbCS B PO3BUTKY 3 11bOro Hanpsamy. Tak, 7 yepBH:
2022 p. 6yJi0 BiZKpHTE ChOME TIOYECHE KOHCYJIBCTBO YKpainu B ABCTpii B MicTi
Canxr-Ilensren [20].

Imynimemu nouecnux xoucynie

Ha nmouecHUX KOHCYJIIB MOMUPIOIOTHCS TIepeBary, MpuBijiel Ta IMyHITeTH, Tepe/-
6aueni BizeHChKOI0 KOHBEHIIIEIO PO KOHCYJIbChKI 3HOCHHMU, CEePell HUX: HaaHHsI
MOKJIMBOCTEl, HEOOXIIHMX [JIst BUKOHAHHS (DYHKILiiT KOHCYJIa; TIPaBO Ha BUBIIILY-
BaHHs HAI[lOHAJBLHOTO TIparopa Ta repba Ha TePUTOPil KOHCYIbCTBA, KOHCY/IbCHKOI
pe3uieHIlii Ta Ha TPAHCHOPTI MPU 3AiMCHEHH] OMIIIHHUX TO13/I0K; I0MTOMOTa
y TpuaGaHHI TEPUTOPIil Ta MPUMIIIEHD /TSI KOHCYJIbCTBA Ta JKUTJIA; CBOOOIA TIepe-
CYBaHHS JIJISI BCIX YWIEHIB KOHCYJIbCTBA; cBOOO/a Ta 0COOMCTA HEIOTOPKAHHICTD;
MPaBO Ha CTATHEHHSI KOHCYJIbCHKUX TLIATEKIB Ta 300DiB; 3BIIbHEHHS BiJl BCiX
(hopM MoOAATKIB 1I0/I0 HEPYXOMOCTI KOHCYJIBCTBA, KPIM CIJIATH 32 KOMYHAJbHI
MOCJTYTH; HEOTOPKAHHICTh KOHCY/IbCHKUX apXiBiB Ta JOKYMEHTIB Y OyIb-sIKUi
Jac Ta B Oy/Ib-sIKOMY MiCIli; HaJ[aHHs Ha OJINH TPAHCIIOPTHUIT 3aci0, 110 HAJIEKUTH
MOYEeCHOMY KOHCYJTy ab0 TI0YeCHOMY KOHCYJIbCTBY, HOMEPHOTO 3HaKY, mepeadaye-
HOTO JIJIsT TPAHCIIOPTHUX 3aCO0IB AUTVIOMATUYHKX [TPEICTABHUIITB, HA 3BiIbHEHHS
Bijl MUT Ta iHINUX CIIJIAT HA TIPEIMETH, HeOOXiHI /IS TisSIBHOCTI KOHCYIbCTBA [6].

[IpoTe, Ha BiMiHY Bi/l ITATHOTO KOHCYJIA, TPUBLJIE] Ta IMYHITETHU, SKI HATAIOTHhCS
noyecHoMy (HeEITaTHOMY) KOHCYJIy, He MOIIUPIOI0ThCS Ha YJIeHIB HOro poauHu
Ta YJIEHIB CiMell KOHCYJIbCHbKUX CIIBPOOITHUKIB, SKIIO TaKe KOHCYJIbCTBO OYO-
JIIOETHCS TIOYECHUM KOHCYJIOM. Takox /10 TPUMIllleHHST TI0YeCHOT0 KOHCYJIbCTBA
He 3aCTOCOBYETHCSI TPABOBUI PEKUM HEJOTOPKAHHOCTI, SKUI TOIIUPIOETLCA HA
MPUMITIEHHS MTaTHUX KOHCYJTB [6]. Take oOMesKeHHs, y CBOIO Yepry, MiHiMi3ye
PUBHKY 3JI0BKUBAHHS CJIYKOOBUMHU TIPUBIIESAME B OCOOUCTHX ILJISIX, HATIPHKJIAJI,
115t 6E3METHOTO MPOBA/UKEHHST TPUBATHOTO GizHecy. BaskmBo 3a3HauuTy, 1110 Bij-
noBiHO /10 cT. 61 BizeHcbKoi KOHBEHIII1, pe;KUM HEJJOTOPKAHHOCTI MTOMIMPIOETHCS
Ha KOHCYJbCbKHUI apXiB, a OCb BU3HAUYMUTH, K€ caMe NMPUMINIEHHS € apXiBOM
Ta YM CIpaB/ii B HbOMY PO3TalllOBaHI TiJIbKU apXiBHiI JOKYMEHTH, 3aJIUIIAETHCS
MUTAHHSIM.

Bucuosku

Posrisnysiim Bce HaBe/leHe BUIIle, MOKHA PE3IOMYBaTH, 1[0 IIPABOBUIi CTATyC
MOYECHUX KOHCYJIB YKpaiHM B iHO3eMHUX JlepsKaBaxX BU3HAUYEHUI HU3KOI0 HOP-
MaTHUBHO-TIPABOBUX aKTIB, 10 /E€TAMI3YIOTh MOJOXKEHHS BifleHChKOT KOHBEHITI
PO KOHCYJIbChKI 3HOCHMHU. AKTYa/IbHICTh (DYHKITIOHYBAaHHS Ta BaXKJIUBICTb POJIi
IHCTUTYTY TIOYECHUX KOHCYJIIB B IITPUMII Ta PO3BUTKY MI>K/JEP>KaBHOTO CITiBPO-
GITHUMIITBA 3aCBiUY€ MIMPOKA IIPAKTUKA HOr0 3aCTOCYBAaHHS He TLIbKU YKPaiHOIO,
a 11 GibITiCTIO KpaiH CBITY.

306 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2023. Bun. 162



Korelova, N.M. Fundamentals of Legal Regulation of the Status of Honorary Consuls

Y cyuacHUX yMOBax CTa€ OUYEeBUIHUM, MO iHCTUTYT MOYECHOTO KOHCYJA, 5K
sazHavae mpocecop Crpinrep y cBoiii pobori «/lymaii rir06abHO, Aiil TOKAIBHO:
MOYeCcHI KOHCYJW B JUIJIOMATUYHOMY CBiTi, 1[0 TpaHC(OPMYETBHCI», CIYTYE
MIePeTBOPEHHIO KOHCYJIbCHKUX CIIPAB Y KJIIOUOBUM €JIeMEHT JUTIJIOMAaTUYHOL BIau
HIJIIXOM TOTEHIIITHOTO CTBOPEHHI MOKJIMBOCTEN KOMEPIIIHOIO PO3BUTKY, IO
MPU3BOIUTD /IO IPOCYBAHHS HAI[IOHAJTBHUX €KOHOMIK [J, ¢. 4]. 3HayHa KiJIbKiCTh
MOYECHUX KOHCYJIIB, 110 MPAIIOI0Th ¥ PI3HUX MiCTax Jep:KaB CBIiTY, POOJISTH CBOIO
poboTy HacaMmIiepel 3a/IJIs1 OTEPATHBHOI JIOMTOMOTH CBOIM IPOMa/ISTHAM, SIKi OIIH-
HUJIUCS Y CKJIAHIN cUTyaItii.

BBajkaemo 3a oTpiOHe BKa3aTh Ha HAsIBHICTh HOPMAaTUBHUX MMPOTAJIUH Y HAIliO-
HAJIbHOMY 3aKOHOJIABCTBI, YCYHEHHSI SIKUX /I03BOJIUTH IHCTUTYTY TOYECHUX KOH-
CyJIiB mpaioBaTi OiJbII 3/1aroixKeHo i mposopo. IikaBo, mo cxoxi nmpobdaemu
HasBHI B 3aKOHO/IABCTBAX U 1HINX Jiep:kaB, Harpukian Kanaan ta CriomydeHnx
[IITaTtiB AMepuKH, 1110 CBITYUTH IIPO aKTYaJIbHICTh BUCBITJIEHUX Y CTATTi ITUTaHb
He TLIbKU Ha HaIllOHAJIbHOMY, a I Ha MixkHapoAHOMY PiBHi. Tak, mpaBoBa HeBU-
3HaueHiCTh JieiHilil TAKMX TEPMiHIB, SIK «[IOMiTHE CTAaHOBUIIE y CYCIIJIbCTBI»,
«BaroMUil CyCHIJIbHUI CTaTyC» Ta «aKTUBHA YYacCTb Y MOJITUYHOMY JKUTTi», 1110,
30KpeMa, MICTATbCSI B HOPMAaTMBHO-IIPABOBUX aKTaX YKpaiHU, MOKe CJyryBaTu
MATPYHTSAM JIJIST 3JI0BKMBAHb Ta BUKOPUCTAHHS TPUBLIEIB MMOCAAN TTOYECHOTO
KOHCYJIa B KOPUCJIUBUX MOTHUBAX.

OcobsMBy yBary, Ha Hally AyMKY, BapTO 3BEPHYTH Ha TJIyMadeHHs TepMiHa
«aKTHUBHA YYaCTh Y TOMITUYHOMY KUTTi». JlopedHo Oyi0 6 OKPeCTUTH Oy CTUMI
MesKi yyacTi KaHAMIaTa Ha 1Mocajy I0YeCcHOro KOHCYJ/Ia ab0o BiKe MPU3HAYEHOTOo
[I0YECHOTO KOHCYJIa B IOJIITUYHOMY KATTI YKpaiHu i Kpainu nepeOyBaHHs Ta
0OMEKUTH MOSKJIUBICTD MTPOBEIEHHST Oy/Ib-SIKOI TIepeIBUOOPHOI aritarfii, a Takox
BU3HAUUTHU AJTOPUTMU MPUTATHEHHS /10 BIJIIOBIAJIBHOCTI Ta MPAaBOBI HACJIIIKU
MOPYILIEHHS] TAKUX HOPM.

3anporioHoBaHi y BUCHOBKAaX 3MiHM /10 HOPMATUBHOTO PETYJIIOBAHHS BUCBITJIE-
HUX Yy CTaTTi MUTaHb JONOMOXKYThb YiTKO BUOKPEMUTHU ILJIONIMHY, B MeXKax sIKOi
[IOYECHI KOHCYJIM MaIOTh BUKOPUCTOBYBATH CBOI IOBHOBAKEHHS, He TOPYIIYIOYN
IIPU IIbOMY 3aKOHOJaB4i BUMOTH. IlizicyMOBy1oun, MOXKHA YiTKO BU3HAYUTH, 110
poBeieHe HaMU B Il POOOTI AOCTIPKEHHS BiKPUBAE TIPOCTIP IS TIOAATBIITNX
3MiH Ta PO3BUTKY He TiJIbKHM IHCTUTYTY ITIOYECHOTO KOHCYJIA SIK TaKOTo, a 1 CIyTy€
(pyHIAMEHTOM /1719 YZI0OCKOHAJIEHHST 3aKOHO/IaBCTBA.
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Abstract

This article provides a legal analysis of the nature of online platforms. The subject of the
article is widely discussed among modern legal scholars since the legal nature of online
platforms is very controversial: it is hard to determine the very essence of services provided
by platform operators as well as to ensure fair balance of interests between platform
operators and their users. The aim of the article is to provide a comprehensive analysis
of the relationships emerging between platforms and their users and to show the main
challenges brought about by online platforms for the legal regulation and for legal practice.
The author starts with analyzing the notion of online platforms and their role in the
transformation of modern economy. A special attention is paid on the essence of sharing
economy which is considered as a product of platforms’ activity. Then the legal nature
of relationships between platforms and their users is explored, i.e. operator-supplier and
operator-customer relationships. In this regard, various cases concerning these relationships
as well as the most recent European legal acts regulating platforms are analyzed. The main
problems arising in practice of platforms’ activities are discussed and the need to provide
an appropriate regulation to address them is explained.

Keywords: online platforms; sharing economy; platform operator; contract law; online
intermediary service; e-commerce.
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AHoTauis

Cmammio npucesueno npasosomy anauisy npupodu owiaun-niamgpopm. Ils mema €
AKMYATLHOW 1 WUPOKO 062060PI0BAHOI0 CePed YUCHUX-NPABHUKIG, OCKLIbKU NPABO6A NPU-
poda oHAaiH-NAAMOOPM € QOCUMD CYNEPeurusoio. Y npakmuyi mpanisiomvcs 6unaoxu,
KOJIU CKILAOHO BUSHAUUMI CAMY CYMb NOCIY2, WO HAOAIOMbCS ONePAMOPAMU NIAMPOPMIUL,
a makoxc sabesnevumu cnpaseodusuti 6ailanc inmepecie Mixe onepamopam. niaAmoopmu
ma ix xopucmyeauamu. Memor cmammi € KOMNACKCHULL AHATI3 63AEMOBIOHOCUT, W0 BUHIL-
Kaomv Midc naamgopmamu ma ix KOpUCMy8auamil, d Maxodlc NOKA3AMuU 0CHOBHI GUKIUKIU,
SAKI CIMBOPI0IOMb OHLAUH-NAAM@POPMU OISl NPABOBOZO PE2YNI0BAHHS T NPABO3ACMOCOBHOL
npaxkmuxu. Poseisnymo nowsmmst omaaun-niamgopm ma ix poav y mpanchopmauii
cyuacnoi exonomixu. Okpemy yeazy npuodileno cymmocmi eKoHOMIKU CRIIbHOZ0 GUKOPU-
CTAHHS, WO PO3LAA0AEMBCS AK NPooyKkm disuvrocmi naamgpopm. Jocridiceno npasosy
npupody ioHoCun Mijc niamgopmam ma ix Kopucmysauamu, moomo ionocunu one-
Pamop-nocmavaroHux i onepamop-kiienm. Y 36°3ky 3 4um npoanaiizosano pisui cyoosi
CROPU, WO BUHUKALU 6 UUX BIOHOCUHAX, A TAKONC OCMAHHI €6PONECUCHKI NPABOSl aKmil,
wo pezymoromy disiviicmy niamgopm. 062060peHo 0CHOBHT NPOOIEMU, U0 BUHUKAIOMD
Y npaxmuyi JisivHocmi nAAm@opM, ma pos’aicHeno HeodXionicmy npuiiHamms 6ionoeio-
H020 HOPMATMUBHO20 AKMA Ol iX GUPTUUCHHSL.

KmouoBi cioBa: onyaitH-11aTopMH; €KOHOMIKA CITIJIBHOTO BUKOPUCTAHHS; OTIEPaTOp
aThOpMU; JIOTOBIPHE MTPABO; OHJIANH-TIOCEPEIHUTIbKA TTOCTYTa; eJIEKTPOHHA KOMEPITis.

Introduction

Modern information technologies undoubtedly have a great impact on the
modern society. Not only do they help to automatize and speed up information
exchange or fulfilment of certain tasks, but they are also a driving force of the
modern economy changing and transforming it day by day.

Among modern communicative technologies online platforms turned out to be
one of the most powerful instruments influencing the global economy. Platforms
like Booking.com, Airbnb, Uber, Amazon.com and others have fundamentally
changed the way people get access to various assets, perceive their basic economic
necessities, and communicate with each other. All in all, the rapid development of
platforms has dramatically changed modern economy in the whole world. The new
type of economy is often called "sharing economy" or "collaborative economy" (as
the European Commission calls it) [1]. What is typical for it is that end users of
various goods and services as well as providers of these goods (services) basically
get in touch with each other via professional intermediaries — online platforms —
facilitating transactions between them. Since everyone can get access to online
platforms all over the world, the main peculiarity of the sharing economy is its
peer-to-peer nature: it gives an opportunity for non-professionals to offer goods
and services, which leads to decentralization and de-professionalization of the
distinction between the producer and the consumer [2, p. 12].
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For the law it means that "off-on" categories (like "consumer-business" or
"professional-non-professional trader") are no longer viable as organizing
frameworks’ [3, p. 144]. When analyzing the "triangle of relations” between
suppliers of goods and services, online platforms and customers, the following
problems may be pointed out.

First, it is doubtful whether the relationship between a supplier of goods or
services and an online platform as an intermediary may be considered a peer-to-
peer one. Usually, the online platform is a more powerful party to the contract,
than the supplier, since it drafts the contract, has an opportunity to unilaterally
alter it, and has a technical control over the contract performance [4].

Second, it is not less doubtful whether a supplier of goods or services not being
a professional one (like an Airbnb host) may be considered a "business" in
relationship with a customer. Consequently, it is doubtful whether provisions of
consumer protection legislation may be applied [5].

Finally, the nature of relationship between a customer and a platform, on the one
hand, and a customer and a supplier, on the other hand, is ambiguous as well.
Although initially online platforms have been considered merely intermediaries
who generally do not bear liability for the content and conduct of the suppliers,
nowadays this rule is rather questionable since modern platforms differ a lot from
their predecessors. All in all, it gave rise to a serious debate among scholars on
whether platforms may be liable for the violations caused by suppliers of goods
and services.

In this article the mentioned issues will be analyzed. In Part I the general
overview of the modern online platforms will be provided. In Part II the
relationship between suppliers of goods and services and platform operators
will be analyzed. In Part III I will analyze the relationship between platform
operators and their customers. Liability issues will be discussed as well. In Part
IV the relationships between platform users will be analyzed. A special attention
will be paid on whether these relationships may be considered of a "business-to-
consumer” (B2C) or "consumer-to-consumer” (C2C) nature. In the conclusion
I will sum up the results of the research.

Materials and Methods
There are three main methods which have been used to conduct the research.

The first one is an analytical method. This method helps to point out the main
features and peculiarities of the modern online platforms and to structure the
relationships emerging between platform operators and their users. By virtue of
thorough analysis of the way modern platforms conduct their activities it has
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become possible to outline the critical points which need special legal regulation
or need to be treated carefully in the legal practice.

The second method is an empirical one. The article is based on the analysis of
case law originating in various modern jurisdictions (France, Spain, Denmark,
the USA etc.). Among these cases are American cases concerning Amazon.com
(Oberdorf v. Amazon.com Inc 6], Bolger v. Amazon.com, LLC [7]), Danish cases
concerning Booking.com and other platforms [8] and judgements delivered by
European Court of Justice (CJEU) (Uber Systems Spain SL |9], Airbnb Ireland
[10], L'Oréal SA and Others v eBay International AG and Others [11], Google
France SARL and Google Inc. v Louis Vuitton Malletier SA [12]). These and other
cases demonstrate that the nature of relationships between platforms and their
users is very unusual, which explains why in case law new approaches need
to be developed to resolve disputes arising between platforms and their users.
The cases analyzed when preparing this article show that courts in various
jurisdictions have already started applying special approaches when resolving
these disputes. However, not always are these approaches balanced and justified.

Finally, the third method is a comparative one. The main feature of modern
platform economy is that it is extremely globalized: the platforms usually
conduct their activity worldwide or at least for several jurisdictions, which
is why the main issues concerning platforms are actual to some extent for all
modern countries. Some jurisdictions have already started developing special
legislation concerning platforms and their activities. The most prominent
example is the European Union, which has been among the first not only to
start elaborating special secondary legislation on platforms, but also to adopt
it. The most significant amendments may be found both in directives and in
regulations, and the latter have an exterritorial effect allowing to apply them
not only to platforms incorporated in the EU, but also to platforms domiciled
in other jurisdictions. One of the most prominent examples of directives
concerning platforms is the Directive (EU) 2019/2161 as regards the better
enforcement and modernization of Union consumer protection rules, which
laid down the so-called European "New deal for consumers” and tackled the
relationships between platforms and their customers (consumers) [13]. What
about regulations, the most prominent among them are Regulation 2019/1150 on
promoting fairness and transparency for business users of online intermediation
services [14] and Regulation (EU) 2022/2065 on a Single Market for Digital
Services (Digital Services Act) [15]. While the former regulates relationships
between platforms and their business users, the latter imposes the wide range of
obligations for platforms with regard to their scale, functions and the number
of active subscribers. Thus, the EU demonstrates the attempts to adopt a full-
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fledged and comprehensive regulation on various types of relationships emerging
with platforms (platforms-to-business, platforms-to-consumers, and user-to-user
relationships). These legislative developments are worth analyzing since they are
the most comprehensive among those existing in the world. Thus, they may be
used as patterns when developing Ukrainian legislation in the same field.

Results and Discussion
Online platforms and relationships arising between platforms and their users

The term "online platform" is mainly a technical one. Currently there is no legal
definition of the this term in Ukrainian legislation. However, the definition for
this term has been recently introduced in the European legislation. In Article 3
of Regulation (EU) 2022,/2065 on Digital Services Act online platform is defined
as a hosting service that, at the request of a recipient of the service, stores and
disseminates information to the public, unless that activity is a minor and purely
ancillary feature of another service or a minor functionality of the principal
service [15]. As explained in recital 13 of the preamble to the Regulation, the
main feature of platforms is that they not only store content placed by other
users, but also share this content with other users of a platform. A special
attention in this Regulation is paid on "online platforms that allow consumers
to conclude distance contracts with traders" (so-called transaction platforms)
which allow not only to share some content online, but also to offer and to order
some goods, services etc.

Thus, generally a term "online platform” covers all services which allow their
users to share content with each other. However, this term may have a narrower
meaning, when it is used only for platforms facilitating bargains between their
users. In this narrower meaning platforms are usually called "online marketplaces”
or "transaction platforms”. In this article the term ‘online platform’ is used in
this narrow meaning.

The European Commission in its Agenda on Collaborative Economy stressed
that platforms activities "create an open marketplace for the temporary usage of
goods or services" [1]. Consequently, online platforms have been considered as
networks or marketplaces — virtual places for peers to meet each other [2, p. 13].

Scholars have underlined other characteristics of online platforms. Sometimes
online platforms are defined as "multi-sided markets that disrupt traditional
offline interactions by reshaping the ways individuals transact" [3, p. 94]. It
is often stressed that "platforms are in essence contract-based architectures”
[16, p. 150]. Indeed, online platforms may be considered as nets of contracts
between various participants.
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Nowadays there is a plenty of platforms which differ in their technical
characteristics. Earlier platforms like eBay and Amazon provided for their users
merely an opportunity to buy and sell goods and enter retail contracts. They
represented a so-called Web 2.0. However, modern platforms (Airbnb, Glovo,
Uber etc.) represent the new generation of the Internet, Web 3.0, and provide
larger opportunities to their users. While some of them allow to get a needed
service wholly online, others, like car-sharing platforms, allow their users to get
even an offline service or asset wholly online, and in this regard connect two
worlds (online and offline) by virtue of smart devices and programs. In fact, these
platforms made a kind of a revolution in a way people use various assets, perceive
their necessities, and communicate in order to get what they need [3, p. 96].
The newest platforms allow users to enter a wide range of contracts (not
only retail contracts, but also rent, service, labor contracts etc.) and continue
revolutionizing economic and social life.

However, despite the difference in functional peculiarities, all the online platforms
have a common structure. Generally, they have several groups of participants.
First, there is an operator of online platform who runs the platform, i.e. creates,
manages, regulates, and supervises a digital environment for users [16; 157].
In particular, the operator develops (or manages the development) the website
or the app enabling users to get in contact and negotiate, drafts contractual
framework for users, enters various contracts with users, which all in all helps
to regulate the relationships between users and defend their rights and interests
[17; 4].

Second, there are various platform users being counterpart of the platform
operator in the membership agreement [16, p. 157]. Users in their turn may be
divided into two groups: customers (consumers) and suppliers (business users).
While customers connect to a platform to use its main opportunities (buy, rent,
get access to the assets offered on a platform), suppliers are natural or legal
persons who offer some assets or services on the platform to customers.

Thus, the typical structure of modern online platforms resembles a triangle,
where all the ‘corners’ are bound by a contract (see Figure 1).

Platform operator \

Platform customer

Y

Platform supplier <

Figure 1
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Although from the first site it may seem that the relationships arising on
platforms are rather typical (they are contractual by their nature and they
emerge between typical participants — legal and natural persons), these
relationships have a lot of peculiarities. In the further parts of the article these
peculiarities will be analyzed separately for each type of the relationships. Since
these relationships constitute some "side" of the "platform triangle" for the sake
of clarity they will be called "dimensions".

Dimension 1: platform operator-platform supplier relationship

Both in legal doctrine and in the recent documents prepared by the European
Commission the relationships between platform operators and platform suppliers
have been called "platform-to-business” or P2B ones. Although usually they are
merely a type of traditional business-to-business (B2B) relationships, they have
a lot of peculiarities which attest their special nature.

What is crucial for P2B relations is the imbalance of power between a platform
and its suppliers: the platform operator turns out to be a more powerful party to
the contract since it unilaterally determines the content of the contract, takes
control over the data provided by both suppliers and their customers, and usually
is represented by a large business structure, whereas suppliers are usually small
and medium enterprises (SMEs) [18, p. 1-2].

The imbalance of power between platform operators and suppliers naturally
causes various risks for the latter, which was revealed by the fact-finding research
on P2B relations undertaken by the European Commission in 2016-2017. The
research has shown that there is a high percent of business users (suppliers),
46 %, who had experienced problems and disagreements with the platforms in
the course of their business relationships. This percentage was even higher among
business users with more than half turnover generated via online platforms [19].

All in all, this research acknowledged the need to provide a special regulation
for P2B relationships. As a response, in the EU in 2018 the Proposal for a
Regulation on promoting fairness and transparency for business users of online
intermediation services was introduced [20]. The Commission pointed out the
following aim of the Regulation: to ensure a fair, predictable, sustainable and
trusted legal environment for business users, corporate website users, providers
of online intermediation services and online search engines alike, which will limit
the occurrence and the impact of harmful platform-to-business trading practices
occurring in certain online activities, thereby safeguarding trust in the online
platform economy and preventing further legal fragmentation of the Digital
Single Market.

318 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2023. Bun. 162



Filatova-Bilous, N.Ju. Online Platforms and New Challenges for Modern Law...

The Proposal was approved by the Council of the European Union, and on 20
of June 2019 the Regulation 2019/1150 on promoting fairness and transparency
for business users of online intermediation services was finally adopted [14].

What is essential about the Regulation is its contract-based approach: it seeks
to address the concerns through the contents of the contract between a platform
and its suppliers [18, p. 6]. Thus, it focuses on the content of so-called "terms and
conditions" to ensure their transparency, fairness, and sustainability. Noticeably,
the approach used to tackle these issues is rather unusual from the contract law
perspective.

First, the Regulation apparently brings some tunes of B2C legislation into P2B
sphere. Just like the law regulating B2C relationships, the Regulation requires
platform operators to ensure that their terms and conditions are drafted in
plain and intelligible language and are easily available to the counterpart at
all stages of their commercial relationship (article 3 paragraph 1). Moreover,
the Regulation provides a specific formal requirement for various notifications
addressed to a supplier by the platform operator: just like directives of the EU
focusing on B2C issues (Directive 2011/83/EU, Directive 2008/48/EC), the
Regulation requires all the notifications addressed to platform suppliers to be
on a durable medium (article 3, paragraph 2, article 4, paragraph 1, 2). All in all,
it attests that the European Parliament and the Council consider the business
user (the supplier) as a weaker party to a contract, which justifies the B2C-like
provisions regulating these relationships.

Second, the Regulation encourages creation of organizations and public bodies
entitled to defend the rights of business users in courts instead of creating a
special administrative body to resolve disputes and sanction platform operators
for violations. In its article 14 the Regulation introduces an interesting
model of class actions allowing organizations and associations that have a
legitimate interest in representing business users as well as public bodies set
up in Member States to take action before competent national courts in the
Union to stop or prohibit any non-compliance by platform operators [14]. This
feature demonstrates that the Regulation focuses on private law mechanisms
of defense and stands for civil liability of violators instead of administrative
sanctioning.

Third, the Regulation obviously gives preference to internal complaint-handling
systems and mediation. Not only does it encourage the use of these mechanisms
of dispute resolution, but it also obliges platform operators to provide easily
accessible internal systems (article 11) as well as identify in their terms and
conditions two or more mediators (article 12) [14]. These provisions demonstrate
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the shift from judicial dispute resolution to alternative one, attesting the
effectiveness of the latter.

Therefore, the Regulation is rather comprehensive in its scope. Since in Ukraine
there are a lot of local and global online platforms offering their services to
Ukrainian business users, provisions of the Regulation could be used as a pattern
to regulate the same issues in Ukrainian practice. The need to implement
these provisions is actual also because the provisions of the Regulation have
an exterritorial scope and can be applied to Ukrainian platforms offering their
services to European business users (article 1(2) [14]. Thus, it would be natural
to impose the same obligations for European platforms offering their services in
Ukraine.

However, some provisions of the Regulation still need further development.

The first and the most essential issue is a scope of the Regulation, which is still
determined rather ambiguously. Article 1(2) of the Regulation says that it shall
be applied to online intermediation services provided to business users. Thus,
the Regulation applies only when one of the parties to a contract is a platform
operator providing information society services and the other party is a business
user, i.e. any private individual acting in a commercial or professional capacity
who, or any legal person which, through online intermediation services offers
goods or services to consumers for purposes relating to its trade, business, craft
or profession (article 2, paragraph 1(1)).

However, it is unclear whether the Regulation is applicable when it is not a
business user, but a natural person who offers goods (services) on a platform.
Most of the modern online platforms provide an opportunity to offer goods
(services) not only for professional business-users, but also for ordinary natural
persons having some spare sources. For example, in Ukraine Olx platform allows
both business and non-business users to offer their goods and services to other
users. Literally in this case the Regulation may not be applied, but the laws on
B2C relationships seem to be applicable since a platform operator is a business
and a non-professional user offering goods (services) is a consumer. However, the
main problem here is that the relationships between the platform operator and
the user still stuck between B2B and B2C since essentially the user is neither
the business, nor the consumer in the classical meaning of these terms.

Second, it is doubtful whether the Regulation may apply when a business user
offers goods (services) via a platform not only to consumers, but to businesses
as well. This problem has already been discussed by scholars: literally the
Regulation would not apply where the customers are businesses themselves,
because the definition of a "business user” does not extend to instances where
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goods or services are supplied to non-consumers (i.e., businesses) [18, p. 9].
However, this may create problems in practice since it might be rather hard
to ensure a comprehensive application of the Regulation to the relationships
between a platform operator and a business user if a platform provides an
opportunity to offer goods (services) both to consumes and to businesses.

All in all, the analysis above proves that although the EU have put many efforts
trying to address issues arising in P2B relationships, still there are a lot of
challenges, which need to be solved.

Dimension 2: platform operator-customer relationships

Customers ordering goods or services via an online platform are bound by a
contract with its operator. Usually, the contract merely outlines the main rules
of how a platform should be used and which responsibilities are carried out by
the platform operator and the customer in this regard.

However generally the contractual relationships between the platform operator and
a customer end up once the customer orders a good (a service) offered by a supplier:
here the direct contractual relationship between the customer and the supplier
arise. In practice this peculiarity has given rise to many disputes on the liability of
the platform operators for the violations of the customers’ rights by the suppliers.

Of course, according to the general rule platform operators are not considered
liable for the suppliers’ violations. This rule stems from the presumption that
online platforms usually are merely providers of intermediation services and
thus enjoy a "safe harbor" regime. This regime was introduced by the Directive
2000/31/EC on electronic commerce back in 2000 [21]. According to articles
12 through 15 of the Directive providers of caching, hosting and "mere conduit”
services generally are not liable for the content which is placed by their users.
Since platforms are the type of hosting providers and thus an intermediation
service, these rules are applicable to them.

However, the modern practice shows that not always may online platforms
be regarded as mere intermediaries. Moreover, not always can platforms be
considered even as providers of information society service within the meaning
of Directive (EU) 2015/1535 on Information Society services [22]. On the
contrary, some of them are considered as providers of the main service together
with platform suppliers, i.e. as sellers, drivers, hosters etc., but not as those who
merely facilitate the provision of the goods or services.

In this context the CJEU judgement on Uber Spain is of particular interest
[9]. The proceeding in this case was initiated by Asociaciyn Profesional Elite
Taxi ("Elite Taxi"), a professional taxi drivers’ association in Barcelona (Spain).
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CJEU was asked for a preliminary ruling on whether the activity carried
out by Uber Systems Spain was merely a transport service or an electronic
intermediary service or an information society service. The Court came to the
general conclusion that intermediation service such as that at issue in the main
proceedings, the purpose of which was to connect, by means of a smartphone
application and for remuneration, non-professional drivers using their own
vehicle with persons who wished to make urban journeys, was inherently linked
to a transport service and, accordingly, was classified as "a service in the field
of transport" within the meaning of Article 58(1) TFEU [9]. Among other, the
Court pointed out that Uber exercised decisive influence over the conditions
under which transport service was provided by drivers. In particular, Uber
determined at least the maximum fare by means of the eponymous application,
that the company received that amount from the client before paying part of it to
the non-professional driver of the vehicle, and that it exercised a certain control
over the quality of the vehicles, the drivers and their conduct, which could, in
some circumstances, result in their exclusion.

Much the same approach has been taken by the United States Court of Appeals
for the Third Circuit in case Oberdorf v. Amazon. In this case the plaintiff,
Ms. Oberdorf, sued Amazon for the damages she suffered because of the defects of
the dog collar and a retractable leash she had bought on the Amazon (the collar
broke during her walk with the dog, and, as a result, her eye was hit and she was
left blind). Although Amazon argued that they were not liable for damages since
they were not sellers of the collar, the Court supported the plaintiff’s position and
considered Amazon a "seller" being subject to the Pennsylvania strict products
liability law [6].

Of course, Uber and Amazon are very special services having significant influence
on their suppliers (taxi drivers and sellers). Most of the platforms do not have
that much influence and thus fall within the notion of providers of information
society services (ISS). However, even being a provider of ISS not all platforms
may be regarded as intermediation service, in particular, as hosting providers,
which is attested in practice.

One of the most prominent examples in this context is the decision of Danish
Eastern High Court on GoLeif.dk platform. The platform is a search service
which allows to look for airline tickets, compare prices, and buy tickets online.
One of its customers bought a ticket, but the airline company failed to properly
serve him since it went bankrupt. So, the customer decided to sue the platform.
The Court supported the plaintiff and stated that the platform was directly liable
since it could not be clear for an average customer that he or she was dealing with
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an airline company, not with the platform. The court stressed that the GoLeif.dk
website did not make it sufficiently clear that customers were not trading with
GoLeif.dk, but instead with the airline delivering the flight [23, p. 28].

The mentioned cases demonstrate that classical provisions on ISS and
intermediation service providers do not fit well regarding online platforms. Thus,
there is a need for a more detailed regulation of their status in the relationships
with their customers, and more exceptions should be provided to the general
‘safe harbor’ regime, which was established long before Web 2.0 and Web 3.0
platforms have emerged.

Ukrainian legislation and case law in this regard continue following classical rule
treating online platforms as mere type of hosting service providers and thus as
intermediaries enjoying exemptions from liability in the relationships with their
customers. These rules are laid down in article 9 (4) of the Law on electronic
commerce [24]. However, the rapid growth of famous Ukrainian platforms (like
Rozetka, Olx, Ontaxi, Prom.ua etc.) and cases emerging in their practice prove
that this approach needs more nuances and details.

Meanwhile, the European Union has already made a lot of efforts to bring
its legislation in conformity with the modern realms in the area of platforms
activities. These efforts have resulted in the Regulation (EU) 2022/2065
on Digital Services Act [15], which has been recently adopted. Provisions
on liability of hosting service providers are introduced in article 6 of this
Regulation. Although paragraph 1 of this article duplicates the wording of the
traditional ‘safe harbor’ provision contained in the Directive on e-commerce
in its article 14, the next paragraphs introduce new details. In particular,
paragraph 2 rules that the safe harbor regime is not applicable where the
recipient of the service is acting under the authority or the control of the
provider [15]. This means that an online platform is liable towards its customers
if the supplier of goods or services is in fact under the authority of the platform.
As explained in recital 23 of the Regulation this may be the case where the
provider of an online platform that allows consumers to conclude distance
contracts with traders determines the price of the goods or services offered by
the trader (like Uber, for example, does).

The other exemption is contained in paragraph 3 of article 6. It sets that the
safe harbor regime shall not apply with respect to the liability under consumer
protection law of online platforms that allow consumers to conclude distance
contracts with traders, where such an online platform presents the specific item
of information or otherwise enables the specific transaction at issue in a way
that would lead an average consumer to believe that the information, or the
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product or service that is the object of the transaction, is provided either by
the online platform itself or by a recipient of the service who is acting under its
authority or control [15]. As explained in recital 24 of the Regulation examples
of such behavior could be where an online platform fails to display clearly the
identity of the trader, as required by this Regulation, where an online platform
withholds the identity or contact details of the trader until after the conclusion
of the contract concluded between the trader and the consumer, or where an
online platform markets the product or service in its own name rather than in
the name of the trader who will supply that product or service. In that regard, it
should be determined objectively, based on all relevant circumstances, whether
the presentation could lead an average consumer to believe that the information
in question was provided by the online platform itself or by traders acting under
its authority or control [15].

The new rules introduced in the European Digital Services Act are balanced
and justified by modern realms and may serve as the criteria and instructions
in cases concerning liability of platforms towards their customers. Considering
the Ukrainian course towards the European integration these rules are worth
implementing in the national legislation.

Dimension 3: supplier-customer relationships

The bottom line of the "triangle" is represented by the relationships between
suppliers and customers. Although these relationships are regulated by the
contracts drafted by the platform operators, they are more or less independent
from the operator (depending on the platform structure and on the powers of
the operator) and resemble ordinary relationships between buyers and sellers,
service providers and their customers etc.

However, these relationships also have significant peculiarities challenging their
legal regulation.

The main peculiarity is the vagueness of the status of their parties. Traditionally,
the legislation regulates contractual relationships depending on the status of
the contracting parties. From this perspective there are B2B, B2C and C2C
relationships. While B2B and C2C relationships are typically presumed to be
the ones where the contracting parties have equal position, in B2C relationships
there is a weaker party (the consumer) which needs a support to balance their
interests. For this reason, modern contract law contains additional guaranties
for consumers in B2C contractual relationships.

However, the status of parties in the relationships arising between platform users
is usually unclear. As mentioned above, a lot of modern platforms allow not
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only business users, but also ordinary natural persons to offer their goods and
services on the platform. Often it may lead to a conundrum of legal statuses of
platform users: users who do not have a status of an entrepreneur may offer their
goods and services just like professional entrepreneurs do, while business users
offering their goods and services on the platform may in some moment decide
to order some goods and services in the status of platform customer. This issue
challenges modern law, which is used to the strict distinction of B2B, C2C and
B2C relationships.

In some jurisdictions certain attempts to respond to this challenge have already
been made. An interesting approach is applied in Denmark. According to the
Danish Consumer Contract Act of 1977 a consumer contract is not only a
contract between a consumer and a person acting within his trade or business,
but also a contract on goods and services from non-traders, if the contract is
concluded or mediated through or with the help from a business [25, p. 79].
If applied to platforms, this rule means that relationships between platform
users regardless of their legal status are classified as B2C ones since they are
intermediated by a business (by the platform).

Although being preferable for consumers, the approach introduced in Danish
legislation is rather strict for non-business suppliers. That is why in the
European secondary legislation a softer approach is currently chosen, which
comes down to imposition of additional information duties on platforms and
platform suppliers. In particular, Directive (EU) 2019/2161 as regards the
better enforcement and modernisation of Union consumer protection imposes
on platform an obligation to ask platform suppliers for the information on
whether they are traders or non-traders. Further this information shall be
provided to consumers in a clear and comprehensible manner, and if a supplier
is not a trader, the platform shall support their offers with a disclaimer that
the consumer rights stemming from Union consumer protection law do not
apply to the contract [13].

In Ukraine certain provisions purporting to address the issue of vagueness of
legal status of platform users have been also introduced. Recently a new Law on
consumer protection has been adopted, which sets new terms and rules concerning
e-commerce. The law has not entered into force yet, but its provisions are worth
analysis since soon after the cancelation of the military regime in Ukraine it will
become applicable. In particular, the law introduces the notion of "marketplace”
and "classified", where the former means services allowing the consumers to get
information on the goods and to conclude distance contracts with subjects of
e-commerce, and the latter means services allowing natural and legal persons to
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place their offers on goods, which can be ordered both via the classified service
system and outside this system. The law obliges classifieds to inform their
customers if the goods or services are offered by a natural person having no
entrepreneur status and acting as an ordinary non-business subject [26].

However, this provision is not comprehensive. First, it does not oblige platforms
to place a disclaimer that in case the offer comes from an ordinary natural
person the guarantees laid down by consumer protection legislation do not
apply. Meanwhile, this disclaimer is very important since not all the consumers
know that bargaining with natural persons deprives them from these important
guarantees. Second, the mentioned provisions impose the mentioned obligation
only on classifieds, but not on marketplaces. Meanwhile, it is not clear enough
why marketplaces do not carry out this obligation, although their suppliers can
also be ordinary natural persons. All in all, both issues show that Ukrainian
legislation does not fully comply with the European one and needs to dwell on
the harmonization with the latter.

Conclusions

Sharing economy and various issues concerning online platforms nowadays are
one of the most debatable topics among legal scholars. Although the structure
of online platforms and their main features seem to be clear enough, the practice
has shown that the essence of services provided by platform operators as well as
the legal nature of relationships surrounding platforms remain puzzling. Thus,
there is a need to set new rules and provisions helping to resolve disputes which
may arise between platform operators and their users.

Since 2016 European Commission as well as other bodies of the EU have put
a lot of efforts to develop an appropriate legislative framework for platform
economy. After years of work special legal acts regulating various relationships
between users and platform operators have been developed and some of them
adopted. Ukraine attempts to follow the same pass since full harmonization
of national legislation with the European one is one of the main priorities of
Ukrainian policy strengthened after the beginning of the full-scale invasion.
However, the efforts made during the last years are not enough, which evidences
the need for Ukrainian policy makers and scholars to start a thorough analysis
of the recent developments of European Commission and European Parliament
and to dwell on the accurate and comprehensive harmonization of Ukrainian
legislation with the European one concerning online platforms.
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Abstract

The peace that has been made by the disputing parties, in the presence of a notary with
a notarial deed, is expected to end the dispute, provide legal certainty between those who
are in dispute. The peace deed is also expected to provide legal certainty, benefit and
provide justice between those who are in dispute and for their future descendants. Thus
it will create a calm life, peace and harmony between those who are at odds. However, if
the peace deed that has been made between them, especially what has been made before a
notary with a notarized peace deed, can then be disputed again, the problem raised in this
study is the legal force of the peace deed made by a notary in an effort to resolve civil law
conflicts in Indonesia. In the example case of the Gianyar District Court decision No. 54/
Pdt.G/2015/PN.Gir. 1o answer these problems, normative juridical legal research methods
are used with prescriptive research methods. The results of the analysis and research are
that the binding power of a notarial peace deed in proof is a deed that has the power of
a judge’s decision at the final level. The peace deed that was made was also useless and
violated the sense of justice of the parties who made it in good [faith. Of course this will
also cause doubts both among the parties and in society. Therefore, understanding and
clarity are needed regarding the nature of the peace itself and the binding power of the
notarized peace deed in proof in court. Extensive knowledge so that the word published
does not cause problems in the future for the parties involved.
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Anorarist

Y cmammi posersnymo npobiemy 0puouuHoi CuiU MUPOBUX NPABOUUHIE, YKIAOCHUX
HOMAPIYcoM i3 Memor 8pezyio8ants YUsLIbHO-NPasosoeo kougikmy. Ouikyemvcs, wo
Muposa yz00a, ykiadena CMmopoHamil, sKi CNepeuarmvcs, Yy NpUucymuocmi Homapiyca
3 HOMAPIANLHUM AKMOM, 3A8ePUUMb CYNEPeUKy, 3a0e3neuumy WPUOUUHY GUSHAYEHICTb
Mixe yumu cmoponamu. Boonouac mupoea yzoda maxoxc 6yde xopucHow i sabesneuumso
CMPAaseOIUsICMy Mide MuMiL, XMo nepebyeac 6 cynepeuyi, i 01st iXHix MauOymuix Hawao-
xie. Omore, ue cmeopumv ymosu ONsi CROKILHO20 HCUMMSL, MUPY 1 31az00U MINC TMUMU,
xmo eopozye. Ipome muposy yeody, sKy OYI0 YKIAOEHO MIdC CIMOPOHAMU, WO CNepeda-
H0MbCs, 0COOAUBO MY, SKY OYI0 YKIAOECHO 3 HOMAPIALLHUM NOCBIOUCHHIM, MOxce Oymu
3noey ockapaceno. ITpobrema, nopyuiena 8 ybomy 00CIIONCeHNT, NOLSL2AE 8 IOPUOUUHIT CUT
MUpo6oi yzoou, Ykiadenoi 3 HOMAaAPiaivHUM NOCGIOUEHHIM, 3 MEMOK) BUPIULECHHS YUBLTD-
HO-npasosux xougaixmie ¢ Indonesii na npuxiadi piwenns pationnozo cyoy lianvsp
Ne 54/Pdt.G/2015/PN.Gir. /lns eupiwennss yux npoorem UKOPUCTOBYOMbC HOPMA-
MueHo-npasosi memodu docaidxcenns. Pesyrvmamu ananisy ma 0ociioncenus ceiouamo
npo me, wo 0006’13K06A CUIA HOMAPIATLHOT MUPOBOT Y2o0u Mae cuny piwenns cyodi na
ocmamounomy pieni. Ykaadena muposa yzo0a ne mMaia Kopucmi i nopyuyeaa nowymmst
Cnpasedusocmi cmopin, aKi 000pocosicno i yxianu. 36uuaiino, ue maxoxc Cnpudumse
CYMMIBU SK Y CMOPiH, max i é cycninvocmei. Tomy neoOxioni posyminns ma scricms w000
npupodu camoi yzoou i 0606°13K06801 cuIU HOMAPIAILHO NOCEIOUEHOT MUPOBOT Ye00uU Ost
dokasyeanusi 6 cydi, a MaKoHc YNeGHEeHICMy Yy MOMY, U0 OPYKOBAHE CIOBO HE CMEOPUMD
npobem y Maudbymuvomy OAs 3aLY4eHUx Cmopi.

Knrouosi cioBa: MupoBa yroza; HoTapiyc; i0puandHa CHa.
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Introduction

Everyone in essence desires a peaceful life. But in reality, disputes or disputes
often occur in this life. In living that life, it is inseparable from differences of
opinion regarding how to achieve the intended goal, thus causing disputes
caused by friction between individuals which therefore makes one party feel
disadvantaged. A dispute is a right that occurs between two or more parties,
because one party is dissatisfied or aggrieved. Civil disputes are civil cases
where there are two or more parties, which are usually referred to in the trial as
Plaintiffs and Defendants.

In general, the disputes arise, the parties to the dispute prefer to resolve it
themselves by deliberation between the disputing parties without going through
or with assistance from third parties. It depends on the goodwill of both parties
and the complexity of the dispute itself [1].

In relation to the parties binding themselves to an agreement either in a treaty
or a peace, known as the principle of Pacta Sunt Servanda or the principle of
legal certainty, it will basically relate to the effect or peace.

Civil Law in Indonesia regulates the way of peace either non-litigation or
litigation. The settlement of the problem of fulfilling obligations in a non-
litigation manner with peace has been recognized and regulated for a long time
in the Civil Code in Article 1851 of the Civil Code. Under the provisions of
Article 1851 of the Civil Code, a peace must be made in writing. In practice in
society, the written form is made in a deed under hand or an authentic deed.
If the written form of peace is made under the hands it is often called a peace
treaty. However, if it is made in the form of an authentic deed, it is called a peace
deed that can be made by a notary or court institution

Peace itself must basically end the case, and is stated in written form and must
be done by all parties involved in the case. The peace agreement is the beginning
of the issuance of a peace deed from the Court which has the same position as a
permanent Court decision. The peace agreement can essentially be made by the
parties before or by the Judge who examines the case, and it can also be made
by the parties outside the Court and then brought to the Court by the person
concerned to be confirmed into a peace deed [2].

At In principle, the disputants want it to be resolved quickly, accurately,
fairly and cheaply. But the question is, which of these institutions is the most
capable to implement the problem. One alternative in the appropriate peaceful
dispute resolution is through mediation, mediation is one way of effective
resolution and opens wider access to the parties to obtain a satisfactory and fair
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settlement. Article 1 paragraph (1) of Supreme Court Regulation Number 1 of
2016 concerning Mediation procedures in Court explains, mediation is a way of
resolving disputes through the negotiation process to obtain agreement between
the parties assisted by the Mediator [3].

Peace is an agreement by which both parties by surrendering, promising or
withholding a thing, end a matter that is hanging or prevent a matter from
arising. This Agreement is not valid but is made in writing. In peace both sides
pass each other as they demand, in order to put an end to a dependent cause or
to prevent a cause from arising [4].

According to Mulyoto in his book explains that the peace deed is one of the
legal products made by a notary. Because making an authentic deed is one of the
notary’s authorities in making a deed. However, the explanation of the notary’s
authority does not contain provisions regarding the making of peace deeds
related to land disputes. In fact, there is a peace deed made by a notary, namely
a peace deed [5].

The peace deed is basically made by a notary to resolve conflicts between parties
outside the court by fulfilling the conditions for the validity of the agreement,
so that a peace deed made by a notary is a deed born from an agreement or
agreement of the parties who want peace, which has fulfilled the legal conditions
of the agreement and the deed has the power of a judge’s decision at the final
level [6].

According to the author, the binding legal force of the notary peace deed is
made in court evidence, in this article the author analyzes the peace deed which
is used as evidence in the trial but the judge does not consider the existence of
the deed. As in the decision of the Gianyar District Court Number 54 / Pdt.G
/2015 / PN. Gear. About the sitting of the case, there was a sale and purchase
between Soewardi Sastro Admojo as the seller and Tohom Edison Tampubolom
as the buyer with the object of land certificate of title number 424 of 1991. On
August 9, 2002 Soewardi Sastro Admojo passed away. On January 24, 2014
without the permission of the heirs of the late Soewardi Sastro Admojo and the
late Soemilah, the land object of dispute was carried out the sale and purchase
transaction process recorded in the Sale and Purchase Deed Number: 16,/1/2014
between the Seller Party Soewardi Sastro Admojo and the Buyer Party Tohom
Edison Tampubolom before a Notary as the Land Deed Making Officer, namely
H. Ainur Rofiq, S.H., (Defendant II), which subsequently by the Land Office
of Nganjuk Regency (Defendant I1T) has been ratified in the certificate of title
number 424 of 1991 (land object of dispute) there was a change of owner from
the name Soewardi Sastro Admojo to the name Tohom Edison Tampubolom.
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The face of the Notary as the Land Deed Making Officer, namely H. Ainur
Rofiq, S.H., (Defendant IT) who claimed to be Soewardi Sastro Admojo was not
the real Soewardi Sastro Admojo, because on August 9, 2002 Soewardi Sastro
Admojo had passed away. However, the certificate was resold by Tohom Edison
Tampubolon to YusikArianto (Defendant 1). Thus, the heirs filed a lawsuit at
the Nganjuk District Court. However, in the Gianyar District Court Number
54/Pdt.G/2015/PN. Gir in the peace deed of his signing did not present several
parties related to the case. The ruling cannot be carried out, because there is no
legal certainty for parties who are not included in the peace.

The parties are willing to make peaceful efforts. The peace deed is made because
it is desired by the interested parties to ensure the rights and obligations of the
parties for the certainty, order, and legal protection for the interested parties. The
peace deed that is executed is not a court peace deed decision, but a peace deed
made by the parties before notary X number 90 in Nganjuk Regency domiciled
at Jalan MT Haryono Number 3 which is a form of agreement in general. Based
on decision 39/Gn. G/2016/PN. Njk in the peace deed of signing did not present
several parties related to the case. The decision cannot be carried out, because
there is no certainty and legal protection for parties who are not included in
the peace.

According to Soedharyo Soimin, in making peace deeds, Article 1851 of the Civil
Code stipulates that peace can be made on existing cases either in court or will
be submitted to court. But in fact the peace deed was made after a peace decision
by the court. Regarding the authority of notaries in making peace deeds after a
court decision is not regulated in law, so in this case there is a legal vacuum [7].

There are related problems regarding the legal certainty of peace deeds made
by notaries that do not have executory powers, such as peace deed decisions in
civil disputes. So that the notary peace deed can be disputed in the future, if it
causes losses to other parties.

The topic presented in this article is to understand the peace deed as a deed that
has excutory power in Indonesia so that it can be used as a basis in deciding
a conflict that occurs between the parties, but in fact in practice there are
still many who consider that the legal force of the peace deed in civil cases is
still unclear and has no civil legal force, This is where the author will analyze
the effectiveness of the peace deed in deciding a civil conflict that occurs in
Indonesia.

The purpose of this study is to analyze the legal strength of the Peace Deed
made before a Noatatist in terms of the Civil Code and its usefulness in court
decisions in Indonesia The purpose of this paper is to provide knowledge about

334 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2023. Bun. 162



Wibowo, A.D., Kunarti, S., & Bintoro, R.W. Legal Strength of Peace Deeds Made by Notary...

the nature and importance of the peace deed in civil cases in court related to the
notary’s authority in making peace deeds. The legal force of a peace deed made
by a notary and the judgment of the court’s peace deed in a dispute between
the parties

Which is the subject of the first discussion, what is the legal force of the Peace
Deed made by a notary in resolving civil conflicts in Indonesian courts? And
second, what is the essence of a peace deed made by a notary in resolving civil
conflicts in Indonesia?

Materials and Methods

In this study, an in-depth examination was carried out on legal facts which
are then used in answering legal issues. Legal issues have a central position in
research law as the position of the problem in research others, because it is the
legal issue that must be resolved internally legal research as the problems to be
answered in non-legal research. This research begins by formulating problem.

The problem arises because there are two propositions that have relationship,
both functional, causal, and one confirms another. This type of research is
normative legal research Normative legal research is legal research that lays down
law as a building system of norms regarding principles, norms, rules of laws and
regulations, court decisions, agreements and doctrines (teachings).

Normative legal research must be seen from a juris viewpoint, who conduct
research with the aim of legal problem solving which ultimately has benefits and
benefits for society. Study normative law is done to generate arguments, theories,
or new concept as a prescriptive in solving problems that faced. The answer
expected in legal research is right (correct), appropriate, in-appropriate or wrong,
so that the results obtained already contain value. The nature of this research
is descriptive analysis, which is a method used to depict a current condition or
situation with the aim of providing data.

The object of this research is to explore ideal aspects and analyze them based
on legal theories or regulations in effect. The descriptive analysis method is
employed to provide an overview of a phenomenon related to the study of the
legal act of borrowing a name. For academic research, it is essential to search for
the ratio legis and the ontological basis behind the enactment of the law so that
researchers can grasp the philosophical content underlying the law. By doing so,
researchers will be able to draw conclusions regarding the existence or absence
of philosophical conflicts between the law and the issues at hand [8].

The approach used in this research is the case approach and the statute approach.
The case approach is employed to understand the application of legal norms/
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principles in legal practice. It involves examining specific cases to analyze how
legal rules are applied and interpreted in real-life situations. On the other
hand, the statute approach focuses on studying and analyzing legal statutes
and regulations themselves to gain insights into their content, intent, and
implications. Both approaches contribute to a comprehensive understanding of
the research subject from different angles.

The statute approach is conducted by examining all relevant laws and
regulations pertaining to the legal issue being addressed. For research purposes,
it involves studying and analyzing the entire body of laws and regulations that
are applicable to the subject matter. This approach ensures a comprehensive
understanding of the legal framework and provides insights into the specific
provisions, requirements, and implications of the laws and regulations related to
the research topic. By conducting a thorough analysis of the statutes, researchers
can gain a deeper understanding of the legal context surrounding the issue being
investigated.

The statute approach provides a practical method for researchers to explore the
consistency and compatibility between different laws, as well as between laws
and the constitution or regulations. By examining these relationships, researchers
can identify any inconsistencies or discrepancies that may exist. The findings
of such an analysis can serve as arguments or evidence to address the issues at
hand. It enables researchers to critically evaluate the legal framework, identify
potential conflicts or gaps, and propose solutions or recommendations to resolve
the legal issues being studied. This approach contributes to the development of
a more coherent and effective legal system.

Results and Discussion

The Legal Force of the Peace Deed Made by a Notary in Resolving Conflicts
Civilly in Indonesian Courts

The agreement basically has two elements, namely the first objective element
in the form of a certain object (Clear and definite), namely the object of the
agreement which can be interpreted as the entire rights and obligations arising
from the agreement. The object of the agreement must be determinable, tradable
(allowed), May be done, Can be valued with money meaning that only tradable
goods can be the subject of the agreement, no matter whether the goods already
exist or will only exist in the future [9].

The second object element is the substance of the agreement, which is something
that is permissible both according to law, custom, decency, decency and public order
in force at the time the agreement is made and when it will be implemented [10].
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The object of the agreement is regulated in Article 1853 of the Civil Code. The
objects of the peace agreement are:

a) Peace can be held regarding civil interests arising from a crime or violation.
In this case, peace does not at all prevent the prosecution from prosecuting the
crime or offense concerned;

b) Every peace concerns only the matters listed in it. While the waiver of all
rights and demands is related to the dispute that is the cause of the peace.

From the terms of the peace agreement through the peace deed made before
the notary mentioned above have several problems by the first consideration,
the Judge’s Consideration considers that the peace deed does not meet the
requirements of an agreement because its position is not balanced because the
defendant at that time was in custody. Second, judging from the Civil Code, the
agreement is valid if it has agreed on the main matters and no formalities are
needed [10].

In the event of the validity of an agreement, stipulated in Article 1320 of the
Civil Code states:

a) Agree those who bind themselves.

b) Able to make an agreement.

¢) About a particular thing.

d) A lawful cause.

The deed of peace made before notary X contained in notarial deed number 03
and number 04 when viewed from the terms of the agreement is a valid deed
because it has fulfilled the conditions for the validity of the agreement and for
an unequal position because in custody it is contrary to the law because formally
civil peace does not affect criminal proceedings.

The judge’s consideration that the peace deed does not meet the formal
requirements because not all litigants are involved in the peace deed. The formal
terms of the peace agreement concern matters in accordance with Article 1851 of
the Civil Code in the sense that it is stated in writing and Article 1320 jo 1330
jo 1852 of the Civil Code which explains that the party making the agreement is
a person who has authority and all parties involved in the case participate in the
peace agreement, then if it is ruled out it will contain defects of the prulium litis
consortium, namely the incompleteness of the parties Terms. A peace agreement
through a peace deed made before a notary must meet certain conditions so
that it is included in the juridical formulation of an authentic deed according to
Article 1868 of the Civil Code, that is, the deed is made by or before a general
official., The deed must be made in the form prescribed by law, The general
official must have the authority to make the deed [11].
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The peace agreement made in the form of a peace deed made before a notary
has fulfilled these requirements because the litigants in the dispute are only the
Plaintiff and the Defendant and no other party is a party to the peace deed, so
the peace deed is not declared as a formally defective and valid deed and there
is evidence that the legal parties have come before the notary.

The peace effort was successful, so a Peace Deed was made which punished both
parties to fulfill the content of the peace that had been made between them. If
the peace agreement occurs without the intervention of the judge, it is called
approval in the form of a peace deed. If the disputed parties have or have not
been filed as a lawsuit to the court. For example, the dispute has been filed as
a lawsuit to the court, then the intervention of the judge of the parties to the
notary makes a peace agreement in the form of a peace deed and with the peace
deed the parties withdraw their case from the court and do not ask for approval
it is confirmed by a court decision [12].

Written evidence is placed in the first order, this is in accordance with the fact
that the type of letter or deed in civil cases plays a very important role. In all
activities that concern the field of civil law, deliberately recorded or written in
letters or deeds. This is in addition to being determined by law to be made in
written form, it is also intended deliberately in written form as an intention to
be evidence of legal events that occur if at any time a dispute arises over the
event so that the problem and truth can be proven by the relevant deed before
the court. In this case, the evidence that is considered the most acceptable is the
evidence of letters and writings.

Thus, the author does not agree with the consideration of the Law of Rights in
the judgment which has misapplied the law and does not reflect a sense of justice
not looking at the legal facts or evidence that emerged in the trial (notarial peace
deed). Regarding this matter, the judge’s consideration regarding the peace deed
as evidence in dispute resolution that the peace deed provides perfect proof
because it has absolute legal force so that it must be considered by the judge in
examining the case in the application of the law in deciding a case.

According to the author, basically, a peace decision must be made in writing, it
is not justified if a peace decision or peace agreement is made orally, meaning it
must be stated in a deed, the written understanding here is not only stated in
the form of an authentic deed, it could be that the decision or peace agreement
is stated in a deed under hand, this Syatat is coercive, in line with Article 1851
of the Civil Code so there is no Peace agreement if executed orally even in the
presence of an authorized official.
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That the binding power of the peace deed in evidence in court is a deed that
has the force of a final judgment, which means that the power of the peace deed
has strong legal force as formal and material evidence, because the existence of
the peace deed made by agreement of the parties, has mentioned the reasons or
considerations of the existence of the peace deed itself. The peace deed has the
power of formal proof that proves the parties that they explained what is written
in the deed [13].

The requirement for all court decisions to obtain is to have an executory title by
inscribed above it which reads "For Justice Based on the Power of the Almighty",
as well as including the peace deed if affixed with the title then it has executory
power and can also have the power of proof both formal and material.

The Nature of a Peace Deed Made by a Notary in Resolving Civil Conflicts
in Indonesia

The legal position of a peace deed made before a notary can be carried out on a
case that is currently running in a court trial, as long as there is no permanent
legal force on the case. And the legal position of the peace deed is the same as
the judge’s decision which already has permanent legal force. This is based on
the legal position of the peace deed when viewed based on the provisions of
the applicable laws and regulations. Such as Article 1858 of the Civil Code and
Article 130 paragraphs (2) and (3) of HIR. Peace efforts can be made both before
the court proceedings are carried out, and after the judicial hearing is held both
inside and outside the court of the court. The notarial peace deed has permanent
legal force, and executory power with a determination issued by the chief justice
of the district court containing an execution order so that the peace deed can
be implemented.

The position of a Notary Deed that has the power of proof as a Deed under hand
is the value of an evidence that cannot be claimed with compensation in any
form. When the complainant comes to the Notary so that his action or deed is
formulated in an authentic Deed in accordance with the authority of the Notary,
and then the Notary makes a Deed at the request or desire of the notary, then
in this case providing a foundation between the Notary and the facers there has
been a legal relationship. A legal relationship is a relationship that consequently
is governed by law [14].

The deed made before the Notary is the Deed of the parties who come to face, so
the legal relationship between the Notary and the client is not a legal relationship
that occurs because of something agreed, as is usually done by the parties in
making an agreement.
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The notary must guarantee that the Deed made is in accordance with the rules
of law that have been determined, so that the interests concerned are protected
by the Deed. Notaries in making Deeds must conduct counseling related to legal
issues to the face so that the face understands the logical consequences of the
Deed he wants. Therefore, Notaries must understand legal issues substantially so
that in addition to the Deed they make does not contradict the law, Notaries can
also legally account for the existence of the Deed. A substantial understanding
of law by a Notary Public will ensure that legal certainty can be applied to
provide order and legal protection for the community. Legal certainty is a human
condition, both individuals, groups, and organizations, bound and within the
corridors outlined by the rule of law (Satjipto Rahardjo, 1998: 25). This certainty
means a guarantee from the State that the law is really enforced in accordance
with applicable rules.

An agreement made by the parties, so that in the future or in time it can
function as valid evidence / meet the requirements of proof, must be recognized
its existence by the parties, both orally and in writing But in modern times like
today, oral agreements have too many weaknesses so they are not recommended
and must be made in writing. Similarly, an agreement made in writing, but made
under the hands of the parties, has many disadvantages as well, compared to an
agreement made notarially [15].

A treaty made by a notarial deed has a more privileged position than an
agreement made under the hand. The privilege of the notary agreement itself
is because the nature of the notarial agreement itself is an agreement made
with an authentic deed. An authentic deed, (as stipulated in article 1868 of
the Indonesian Civil Code), is: a deed made in the form prescribed by the Act
by or before a public officer authorized for it at the place where the deed was
made).

According to Sudikno, a Notary Deed is an authentic deed made by a notary
or made before a Notary who is authorized to make it, according to the forms
and procedures stipulated in the Notary Office Law. Whether or not a deed is
authentic is not enough if the deed is made by or before an official (notary) only.
However, the way to make an authentic deed must be according to the provisions
stipulated by the Law. A deed made by an official without any authority and
without any ability to make it or unqualified, cannot be considered an authentic
deed, but has the power of a deed under the hand if signed by the parties
concerned.

The author agrees with Sudikno’s views mentioned above. Therefore, according
to the author, in order for a deed made to be an authentic deed and not lose its
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authenticity, the deed made must meet all that is required for an authentic deed.
If the disputing parties want to end a dispute between them, it usually begins
with a deliberation to reach a consensus. However, consensus reached by the
parties to the dispute is often carried out in a notarial deed. Of course, this is
done by the parties in order to be able to realize a legal certainty and as a perfect
evidence tool for the parties. Ending disputes between the parties, can be done
by entering into a peace agreement / peace treaty or peace treaty.

Peace is an agreement by both parties, which contains that by surrendering,
promising or withholding an item, both parties terminate a case being examined
in court or prevent a case from arising if it is made in writing, as stipulated in
Article 1851 of the Civil Code (Burgelijk Wetboek). Thus, the peace carried
out by the parties or both parties aims to prevent disputes / disputes between
those who are disputing / disputing. In addition to such purposes, this peace can
also be done for the purpose of ending a dispute. As with the conditions for the
validity of an agreement based on the Civil Code, this peace agreement is also
valid if it fulfills the conditions for the validity of the peace agreement itself,
namely fulfilling the four legal conditions of an agreement as stipulated in article
1320 of the Indonesian Civil Code.

According to the author, Notarial peace deed is a deed of agreement / agreement
between the parties to prevent disputes / disputes or end a dispute / dispute
between those who are disputing / disputing. Notarial peace deeds are made
before a notary, who has the authority and ability to make them. Notarial peace
deeds must be made in accordance with and fulfill the conditions of the validity
of an agreement. Notarial peace deeds are made with procedures and provisions
that have been stipulated by the rules and regulations applicable to it. Thus,
the essence of a notarial peace deed is a deed of agreement born of a peace
agreement or agreement, which has fulfilled the requirements for the validity of
an agreement, which is carried out before a notary and the deed has the force of
a judge’s decision at the final level. But on the contrary, the notarial peace deed
will lose its authenticity and only have the power of a deed under hand, if the
deed is made not in accordance with the procedures and provisions stipulated
by the Law.

Conclusions

Based on the description that has been explained above on the two problems in
this study, the conclusion that can be stated is that the peace deed has executory
legal force if it contains an executory title as well as in the final decision at the
judge level which reads "For Justice Based on the One and Only God", while the
essence of a notarial peace deed is a deed of agreement born from an agreement
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or peace agreement, which has fulfilled the requirements for the validity of an
agreement, which is made before a notary and the deed has the force of a judge’s
decision at the final level. But on the contrary, the notarial peace deed will lose
its authenticity and only have the power of a deed under the hand, if the deed
is made not in accordance with the procedures and provisions stipulated by the
Law.

Recommendations

The advice that can be given related to this conclusion is that Notaries in
making marriage deeds need to pay attention to the customs that apply in the
community so that in making deeds for Notary faces have extensive knowledge
so that the words issued do not cause problems in the future for the parties
concerned. And there needs to be a deeper understanding, among the public,
legal practitioners (including: notaries, lawyers), judges and all elements of the
State, the nature of a notary peace deed.
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Abstract

This study analyzes the implementation mechanism of local working patents from both
European and Indonesian perspectives, using normative research methods and secondary
data obtained from library research. The implementation of Patent Act Number 13
of 2016 has faced criticism from various parties, including patent holders who find
it complicated and difficult to comply with the local working patent provisions. The
Ministry of Law and Human Rights has issued regulations to facilitate patent holders
who are unable to implement Article 20 by allowing them to request patent postponement.
However, the Job Creation Act No. 11 of 2022 has made it easier for patent holders
to fulfill their obligations regarding local working patents. The Directorate General of
Intellectual Property (DGIP) is responsible for monitoring, evaluating, and reporting
on intellectual property protection. However, rules and procedures related to monitoring
mechanisms, especially those related to implementing local working patents, have not
been fully regulated by the DGIP Office.

Keywords: local working; patent; monitoring mechanism.
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Anoranisa

Y po6omi npoananizosano mexawism imMnieMmenmauii €6pONEUCLKUX Micuesux pobouux
namenmie ma, 3 iHOOHESIUCHKOT MOUKU 30PY, 3 BUKOPUCTIAHHIM HOPMAMUCHUX MEMO-
0dig docnidwcenis i 6MOPUHHUX OAHUX, OMPUMAHUX HA OCHOBL AHANI3Y HAYKOBUX NYONIKa-
uitt. Hazonoweno, wo imnaemenmais Ilamenmmuozo saxony Ne 13 6io 2016 p. sasmuara
Kpumuxy 3 00Ky PI3HUX CMOPIH, GKAIOUAIOUU GLACHUKIE NAMENMIs, SKI 86aNCAIOMD, U0
QOMpuUManHs MICUEBUX NOJONCEHb NPO POOOUL NAMEHMU € CKAAOHUM T BANCKUM 3a60aH-
nam. Minicmepemeo wocmuyii ma npas moounu U0aL0 Nid3aKonni aKxmu, w0 nojieauy-
10Mb HCUMMSA BAACHUKAM NAMEHMIG, K He MONCYymb suxonamu cmammio 20, 003601u6uUL
im mpocumu npo eidmepminyeanns 0ii namenmy. Oonax 3axon npo cmeopens PodbouUx
micup No 11 6id 2022 p. cnpocmus 0ns 61ACHUKIE NAMENmi6 SUKOHanHs ixHix 30006’s-
3anb wodo micuesux pobouux namewmis. leneparvnuil oupexmopam inmenexmyaivroi
enacnocmi (DGIP) sidnosioae 3a monimopune, oyinky ma 3eimuicmv y cepi saxucmy
inmenexmyaivioi eracrnocmi. Oonax npasuia i npouedypu, No8’sa3amui 3 Mexamismamu
MOHIMOpUHZY, 0COOIUBO Mi, W0 CIMOCYIOMBC BNPOBAONHCEHH MICULGUX POOOUUX NaAMeH-
mis, ne 6yau noenicmio epezyavosani Ogicom DGIP.

Kiouosi cioBa: okaibHa po6oTa; MATEHT; MEXaHi3M MOHITOPUHTY.
Introduction

Intellectual property is becoming more valuable in the global market. As
technology and innovation continue to advance, the ability to create and protect
intellectual property is crucial for businesses to stay competitive. Inventions,
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patents, and other forms of intellectual property can provide a significant
advantage to companies in various industries. However, it is important to ensure
that intellectual property rights are respected and enforced to promote fair
competition and innovation. This requires effective regulations and monitoring
mechanisms, such as the ones implemented by the DGIP in Indonesia, to protect
the interests of patent holders and promote the development of intellectual
capital [1].

The complexity of IP protection which has legal, economic, and cultural
dimensions, needs serious attention from the Indonesian government. The IP
system is a private right. One is free to apply or register intellectual works or not.
The exclusive rights granted by the state to individual IPR actors (inventors,
creators, designers, and so on) are nothing but appreciation for their work
(creativity) [2]. Any intellectual property issue should be resolved by national
laws. Because intellectual property rights have one characteristic which other
national rights do not have [3].

It is unavoidable impact of the Industrial Revolution 4.0 era that intellectual
property (IP) law has more important and strategic role in supporting the
economic development, including industry and the growth of the business
sector [4]. Technology has an important role in developing the economy in a
country. Therefore, there is an assumption from many countries in the world that
economic development cannot be separated from industrialization. Technology as
an intellectual creativity of human beings, where its creation sacrifices abundant
number of thoughts, time, and funds, has valuable economic benefit. Therefore,
the inventors of those technologies are given legal protections, named patents
[5]. Patent regulations designed to protect intellectual property and stimulate
innovation have been introduced in Indonesia. Regulations were originally
introduced by decree in 1953 and the Patent Law of 1989, which complied with
international standards, was the first patent law to be introduced [6]. Then, it
was amended by Law No. 14 of 2014. And, amended again by Law No. 13 of 2016.

However, Article 20 of the Patent Law has risen a debate that the Government
disregarded the international trade obligations it undertook under the TRIPS
Agreement which is a "hard law" in nature and subsequently binding to the
WTO member States [7]. This provision requires patent holders to manufacture
products and use processes in Indonesia to support technology transfer,
absorption of investment, and/or provision of employment. This provision is
also referred to as "local working". Essentially, the local working of a patent
entails that the ‘patentee must manufacture the patented product, or apply the
patented process, within the patent granting country [8]. Some companies from
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the United States of America have objected to this provision, saying that it will
not only make things difficult for them, but also contradicts the International
Agreement [9].

The Job Creation Law passed by the Indonesian Parliament in November 2020,
which took effect on the same day, includes changes to the Patent Law No. 13
of 2016. Article 107 of the Job Creation Law amends certain provisions in the
Patent Law, including the removal of the requirement for patent use to be limited
to production in Indonesia. The changes also include an increase in clarity for
simple patents and a shorter substantive examination period for trademarks.
The aim of these changes is to boost economic recovery and position Indonesia
competitively in ASEAN. The Job Creation GRL, a revised version of the Job
Creation Law, also streamlines the process of obtaining halal certification and
allows for outsourcing agreements between companies. However, the mechanism
for monitoring the activities of the implementation of Article 107 has not been
regulated [10-12].

Based on the brief description above, it is necessary to conduct in-depth research
studies related to the following problem how is the mechanism for monitoring the
implementation of local working patent if compared to the Europe perspective.

Materials and Methods

This research approach can provide valuable insights into the legal framework
and regulations related to intellectual property rights in Indonesia, particularly
in the context of patent regulations. By analyzing the relevant legal materials
and conducting qualitative analysis, it will be possible to identify any gaps or
areas for improvement in the current system, as well as potential best practices
and solutions for effective implementation and enforcement of patent regulations.
Additionally, comparing the mechanism for monitoring the implementation of
local working patents in Indonesia and Europe could provide valuable insights
into best practices for IP regulation and enforcement, which can ultimately
encourage investment in research and development, leading to new and
innovative products and services that benefit society.

Results and Discussion
Mechanism for Monitoring the Implementation of Local Working Patents

In the end of 2019, the Indonesian president Joko Widodo for the period 2019-
2024 brought a new view of changing the concept of statutory law, namely the
Job Creation Act No. 11 of 2020. The goal of this Act is to increase the investor
confidence in Indonesia by reducing rules and simplifying the licensing procedure
[11]. There are several points of amendments in the provisions of patent-related
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regulations in the JCA compared to the currently Patent Law which have been
summarized by the researcher as follows (see table).

PATENT ACT NUMBER 13 YEAR 2016

JOB CREATION ACT NUMBER 11
YEAR 2020
CHAPTER VI
EASE OF DOING BUSINESS
ARTICLE 107

Article 20

(1) Patent holders are required to make their
product or use the process in Indonesia.

(2) making the product or using the process
as referred to in paragraph (1) must support
technology transfer, investment absorption,
and/or job creation.

1. The provisions of Article 20 have been
amended to read as follows:

(1) Patents must be worked or implemented
in Indonesia.

(2) Patent implementation as referred to in
paragraph (1), is as follows:

a. the implementation of product patents,
which involve various activities such as
making, importing, or licensing the patented
product;

b. Implementation of the patented process
which involves manufacturing, licensing, or
importing products resulting from a patented
process; or

c. Implementation of the patented
methods, systems, and uses which involves
manufacturing, importing, or licensing
products resulting from the patented
methods, systems and uses.

Article 82

(1) A compulsory license shall mean a license
to implement a patent which has been
granted based on decision of the Minister
based on an application with the following
legal grounds:

a. Patent Holders do not carry out the
obligation to manufacture products or to
use processes in Indonesia as referred to in
Article 20 paragraph (1) within 36 (thirty-
six) months as of the date of grant of a
patent.

2. The provisions of Article 82 have been
amended to read as follows:

(1) A compulsory license shall mean a license
to implement a patent which has been
granted based on decision of the Minister
based on an application with the following
legal grounds:

a. Patents are not implemented in Indonesia
as referred to in Article 20 within 36 (thirty-
six) months as of the date of grant of a
patent.
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PATENT ACT NUMBER 13 YEAR 2016

JOB CREATION ACT NUMBER 11
YEAR 2020
CHAPTER VI
EASE OF DOING BUSINESS
ARTICLE 107

b. The relevant patent has been implemented
by the patent holder or the licensee in a form
and manner that contravenes the public
interest; or

c. Patents developed from previously granted
patents cannot be implemented without
using the patents of other parties which are
still under protection.

(2) A request for a compulsory license as
referred to in paragraph (1) shall be subject
to a fee.

b. The relevant patent has been implemented
by the patent holder or the licensee in a form
and manner that contravenes the public
interest; or

c. Patents developed from previously granted
patents cannot be implemented without
using the patents of other parties which are
still under protection.

(2) A request for a compulsory license as
referred to in paragraph (1) shall be subject
to a fee.

The definition of local working requirements should be understood. "Local
working requirements are domestic provisions which allow for the grant of a
compulsory license when a patent is not ‘worked’ in that country” [12] considering
whether Article 30 and 31 of TRIPS would make legitimate the compulsory
license based on local working requirements. Part IV concludes that local working
requirements and the compulsory licenses they guarantee are permitted under
the TRIPS. \"Domestic legislation providing for local working requirements does
not unjustifiably discriminate against other WTO members in violation of Article
27 of the TRIPS.\"","author":[{"dropping-particle":"","family":"Lee","given":"C
hia-Ling","non-dropping-particle":"","parse-names":false,"suffix":""},{"dropping-
particle™:"","family":"Graduate","given":"] D","non-dropping-particle":"","parse-
names":false,"suffix":""}],"id":"ITEM-1","issued":{"date-parts":[["2013"]]},"pu
blisher":"NTUT J. of Intell. Prop. L. & Mgmt","title":"THE LEGALITY OF
LOCAL PATENT WORKING REQUIREMENTS UNDER THE TRIPS AGR
EEMENT","type":"report”,"volume":"2"},"uris":[ "http://www.mendeley.com/
documents/?uuid=28fa8db1-fchb2-3b61-aab5-0c31d4e61323"]}],"mendeley":{"for
mattedCitation™:"[12]","plainText Formatted Citation":"[12]","previously Format
tedCitation™:"[14]"},"properties":{"noteIndex":0},"schema":"https://github.com/
citation-style-language /schema/raw/master/csl-citation.json"}. It is claimed
that the local production of patented inventions would decrease transport costs,
cut dependence on foreign suppliers, provide local jobs, increase expertise, cause
transfer of technology and lead to innovation [13].
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The TRIPS Agreement in Article 27(1) stipulates that patents shall be available
and patent rights enjoyable without discrimination as to the place of invention,
the field of technology and whether products are imported or locally produced.
A combined reading of the above interrelated provisions leads to the conclusion
that Article 27(1) is to be read alongside all the other provisions and therefore
"local working" is an essential precondition for the patentee to meet his
obligations to the society and to the country in which the patent is granted [14].
The Job Creation Act (JCA) passed in November 2020 removed the requirement
for local working patents in Indonesia, which was seen as a move to attract more
foreign investment and increase competitiveness within the ASEAN region.
This change has been met with mixed reactions, as some argue that it may lead
to a lack of regulation and monitoring of patent use, particularly for process
patents. However, proponents of the change argue that it will spur economic
growth and increase innovation within the country. It remains to be seen how
the implementation of these changes will play out in practice.

According to recent changes in the Patent Law through the Job Creation Law in
Indonesia, the requirement for local working patents has been removed [15]. This
has raised concerns about the lack of regulation and monitoring of patent use,
as it may lead to the exploitation of patents without any benefit to the public
interest. The concept of a "license of right" patent, which creates an obligation
for patent owners to license their patents and ensure their working in the public
interest, has been proposed to address this issue [16]. However, the rules on
what constitutes "working" vary from country to country, with some countries
requiring manufacture in that country to a level sufficient to meet local demand,
while others are satisfied with manufacture in any WTO country or anywhere
in the EU [17].

Provisions for a "license of right" have been introduced in several European
countries and are available for the new European patent with unitary effect.
This creates an obligation for patent owners to license their patents, similar
to the obligation created by competition law for standard-essential patents.
With a "license of right" patent, the actual working of the patent is secured
regardless of whether or not someone is willing to work it, as the license
constitutes the working of the patent. However, the implementation of such
licenses must be regulated to prevent abuse and ensure they are used in the
public interest [18]"mendeley":{"formattedCitation":"[18]","plainTextFormatt
edCitation":"[18]","previouslyFormatted Citation":"[20]"},"properties":{ "notel
ndex":0},"schema":"https://github.com /citation-style-language /schema /raw/
master/csl-citation.json"}.
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Countries that belong to IP5 (The five largest patent offices: the Japan Patent
Office, the European Patent Office, the Korean Intellectual Property Office, the
China National Intellectual Property Administration, and the United States
Patent and Trademark Office), have relatively minimal standards for working
requirements. For example, some European countries (for example, Great Britain,
Italy, Czech Republic, among others) and Korea share similar requirements
in which a patented invention should be sufficiently worked within 3 (three)
years (or sometimes four years) from filing the application or the patent may
become subject to the risk of compulsory licensing. In these countries, no
annual statement of working is required to prove working of a patent. Similarly,
Brazil requires a patent be worked by three years from grant, with no annual
statement of working required. In Brazil, a non-worked patent could theoretically
also be at risk for compulsory licensing [19]"6","16"]]},"author":[{"dropping-
particle™:"","family":"Bergman","given":"Osha","non-dropping-particle":"","parse-

wonnon nwon "o

names":false,"suffix":""},{"dropping-particle™:"","family":"Burton","given":"Wata
nabase","non-dropping-particle™:"","parse-names":false,"suffix":""}|,"id":"ITEM-
1" "issued":{"date-parts":[["2022","11","30"]]},"title":"Working on It: An Overview
of Patent Working Requirements, Part 2","type":"webpage"},"uris":[ "http://www.
mendeley.com/documents/?uuid=5d515e53-fcac-3f30-b1bf-6f6bb990f649"]}],"m
endeley":{"formattedCitation":"[19]","plain Text Formatted Citation":"[19]","previ
ouslyFormattedCitation":"[21]"},"properties":{"noteIndex":0},"schema":"https://

github.com/citation-style-language /schema,/raw /master/csl-citation.json"}.

With the enactment of the new local working patent provisions in JCA, it is now
easier for foreign applicants to implement the local working patent provisions
by carrying out importation activities of patent-protected products/process.
However, the mechanism related to the monitoring of the implementation
of these importation activities has not been regulated in the Patent Act or
other related regulations. And this will have an impact on the emergence of
problems such as for example the importation activities cannot stand alone and
be supervised by the Directorate General of IP but there are other institutions,
namely the Directorate General of Customs and Excise who are authorized to
handle it.

In addition, the rapid pace of free trade and the increasing number of trade
agreements that Indonesia is participating in, brings the issue of intellectual
property rights (IPR) protection to the government’s main concern. In
connection with the above, Directorate General of Customs and Excise based
on Law Number 17 Year 2006 on Customs, is also tasked with carry out law
enforcement in the field of IP. Customs and Excise Institution together with the
Directorate General of Intellectual Property (DGIP) of the Ministry of Law and
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Human Rights signed a cooperation agreement related to law enforcement in the
field of intellectual property in a press conference in 2021 [20].

The Minister of Finance Regulation (PMK) number 40 of 2018 is an important
step towards protecting intellectual property rights (IPR) in Indonesia. With this
regulation, the Customs Institution has the authority to prevent the import or
export of goods suspected of infringing IP, provided that the goods are recorded
in the Customs record system. This regulation empowers Customs officers to
conduct surveillance and supervision of imported or exported goods suspected
of infringing IP, using a database of IP recordation by owners or rights holders.
This surveillance can be conducted through intelligence data collection, physical
inspection of goods, or document research, with the aim of preventing the import
or export of infringing goods and promoting IPR protection in Indonesia [21].

Further, the Minister of Law and Human Rights has issued the following 3
(three) newest Regulations as the implementing regulations to the Act Number
11 Year 2020 on Job Creation related to Patent and Trademark.

Date
RType qf Regulation Date of Dato of Concerning
egulation | Number ) . .
Ratification | Promulgation

Ministerial |Number 12 |29 January |3 February |Amendment to Ministerial

Regulation |of 2021 2021 2021 Regulation Number 67 Year
2016 concerning Trademark
Registration

Ministerial |Number 13 |29 January |3 February |Amendment to Ministerial

Regulation |of 2021 2021 2021 Regulation Number 38 Year
2018 concerning Patent
Application

Ministerial |Number 14 |29 January |3 February |Amendment to Ministerial

Regulation |of 2021 2021 2021 Regulation Number 30 Year
2019 concerning Procedures for
Granting of Patent Compulsory
License

The Indonesian Patent Act No. 13 of 2016 stipulates that a Compulsory License
can be granted if the Patent Holder fails to fulfill its obligation to make the
product or use the process in Indonesia within 36 months after the patent
is granted. However, a ministerial regulation Number 30 of 2019 allowed
the applicant to file a postponement of the implementation of local working
patents.
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Conclusions

The lack of uniformity in working requirements for patents has been a topic
of discussion in international patent law forums. However, the Indonesian
government has taken steps to protect intellectual property rights (IPR) through
regulations and cooperation agreements between the Customs and Excise
Institution and the Directorate General of Intellectual Property (DGIP) [22].
The Compulsory License provision in the Indonesian Patent Act No. 13 of 2016
can be granted if the Patent Holder fails to fulfill its obligation to make the
product or use the process in Indonesia within 36 months after the patent is
granted. The newest Act Number 11 of 2020 on Job Creation and the Ministerial
Regulation Number 14 of 2021 have revoked the regulation that allowed
applicants to file a postponement of the implementation of local working patents.
This means that the Indonesian government is taking a stronger stance on
enforcing patent laws and encouraging the local production of patented products.

The implementation of local working patents in the newest Job Creation Act
includes manufacturing, importing, or licensing the patented products, process,
methods, systems, and uses. This means that patent holders are required to
produce or use their patented products, processes, methods, systems, and uses in
Indonesia within 36 months after the patent is granted. The Compulsory License
provision in the Indonesian Patent Act No. 13 of 2016 can be granted if the
Patent Holder fails to fulfill its obligation to make the product or use the process
in Indonesia within the given time frame. These steps taken by the Indonesian
government show their commitment towards protecting intellectual property
rights (IPR) in the country [23].

In view of the above, the Patent Holder has the option to manufacture, import,
or license their patented products or products resulting from a patented process
in Indonesia. In our opinion, more clarification is needed regarding the "standard
measurement” for determining whether the Patent Holder has implemented
the patented product by manufacturing, importing, or licensing the patented
products in accordance with the provision of Article 107 of Law No. 11 of 2020
on Job Creation Act. However, it is not explicitly stated in the law whether the
Patent Holder is required to report or submit proof of importation documents
to the Ministry of Law and Human Rights. It is important for the Indonesian
Government to establish clear and effective measurement, reporting, and
verification procedures to ensure that the Patent Holder has fulfilled their
obligation to make or use the product in Indonesia within 36 months after the
patent is granted. This will not only protect the interests of the Patent Holder
but also promote innovation and development in Indonesia.
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The lack of clarity in this matter may cause confusion and uncertainty for the
Patent Holder, as well as for the Ministry of Law and Human Rights. Therefore,
it is important for the DGIP Office to provide further clarification on this matter
and establish effective and transparent reporting and verification measures to
ensure that the Patent Holder has fulfilled their obligation to implement their
patented product in Indonesia.

Recommendations

In view of the above, it is advisable for patent holders exporting their products to
Indonesia to keep detailed records of their importation activities. This is because
there is currently no clear requirement for patent holders to submit proof of
importation documents to the Ministry of Law and Human Rights in Indonesia
as a proof of implementing local working of patent. However, in case the DGIP
Office issues a policy requiring patent holders to submit an annual report as
proof of compliance with Article 20 of the Indonesian Patent Law, it would
be beneficial for patent holders to have these records to avoid any potential
legal issues. It is also important for the Indonesian government to consider
the provisions of the TRIPs Agreement Article 27, which states that patents
should be available and patent rights should be enjoyed without discrimination,
regardless of the place of invention, field of technology, or whether products are
imported or locally produced. However, there is also a national constitutional
mandate as regulated in Law Number 7 of 1994 concerning the ratification of
the World Trade Organization agreement.

Recording patent data with Customs Institution can help prevent intellectual
property crimes such as counterfeiting and piracy. This is particularly important
for patent holders exporting their products to Indonesia, as the lack of clarity
in the Indonesian Patent Law can make it difficult to ensure compliance.
By working closely with Customs, patent holders can help ensure that their
products are protected and that they are in compliance with all relevant laws and
regulations. It is important for governments to take a comprehensive approach
to intellectual property protection, and working with Customs is an important
part of this effort.
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