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Anoranisa

Cmammio npucesueno npodiemi Cmeopens il 3acmocyéanis NPAGoGUX MeXanismie Ois
bn0Kysans ma KonQickauii pociticokux akmueis i3 memoio ix euxopucmanmns Ons 6i0-
noenenns Ykpainu, sxka nocmpaxcoaia 6i0 pocitcvkoi azpecii. Ilpedmem docrioocenns
CMANOBUMb AHAI3 MINCHAPOOHO-NPABOBUX HOPM, HAUIOHAILHOZO NPABA, MINCHAPOOHOT
ma nayionarwnoi cyoosoi npaxmuxu. Mema cmammi nonsizac 6 Jocuioxcenii ma OuiHui
NPABOBUX MONCIUBOCTELL GIOWKOOYBANH 30UMKIE, 3A80ANUX POCILICHKOIO AZPecielo npomu
Yipainu. Memoodonozis docnioncenns nepedbauae ananis Hopm MiicHaApoOH020 NyoiiuH020
npasa, MiNHapooHozo 2YMarimapHozo npasa ma MidHapooHoz0 KPUMIHAILHOZO Npasd,
na sxi depacasu, wo 3anposaduiu AHMUPOCHICOKI CAnKil, MONICYMb CRUPAMUCS Ni0 4ac
NOWYKY Mexanismie Kongickayii pocilicokux niOCankuyitinux axmueie iz memoio sabesne-
uenns eumoz Yipainu npo penapauii do pocii. /locaenenis yineii docaioxcenis nepedba-
UAe MAKONC AHANL3 MIICHAPOOH020 | HAULOHALLIHOZO NPABA U000 NUMAHH NPO THO3CMHULL
CYBEpeHHUIL IMYHIMem Y KOHMeKCMi MONCAUBOCMT KOHGICKayii akmueis pociiicvkoezo Ilenm-
pobarxy. [locnioxceno numanns 3amopodxcysanis (610Kyeanis) axmugie ocio, axi nepedy-
saromnv y 1wpucoukyii kpain — iniyiamopie anmupociicokux canxuyii. /{osedeno, wo exasami
0ii ¢ wupoxo suxopucmosysanum incmpymenmom noximuxu CIIIA, Esponeiicokozo Coiosy
ma inwux depacas, siki 6 maxuii cnocio npaznymo noxapamu ypso neenoi kpainu. Y pamxax
OIOKYBAHHS AKMUBU MOKCYMb YMPUMYBATIUCS 00MU, OOKU KPATHA — NOPYUHUYS MIHCHA-
PO0HO20 NPasa ne aminumo Memoou 30LcHenHs CBOEL NoJmuKu. Y eunaoky 3 pociicoko
azpeciero CIIIA ma inwi Kpainu, SKi 3amMOPOULU POCILICOKT AKMUBL, MOJICYMb BLOMOGUMUC
610 ix nosepuens K KoHmp3axoody 0ONOKU MOCKEA He MIIbKU He NPUNUHUMb azZpeciio o000
Yipainu, a i ne eunnamumo i penapauii. Bcmanosaeno, wo sazauiwnoio mendenyiio (xoua
i 3 O0esaKuMU BUHAMKAMU) OCMANHIX 080X OeCSMULIMb € NOCULeHIS IMynimemy 6i0 npu-
MYCOB020 CIMAZHEHHS HA MATIHO THOZEMHUX UCHMPAILHUX OAHKIG, w0 6i0nosidae nidxody,
nputinsmomy 6 Konsenuii OOH npo wopucouxyitini imynimemu Oepicas ma ix 61aciocmi.

6 © Axosiox 1. B., Typenxo A. 10., 2023



Yakoviyk, 1.V., & Turenko, A.Yu. Confiscation of Russian Assets for the Restoration of Ukraine...

Posensinymo MojCIuGicms cmeopenis npasosux Mexamismie 0ns 3o0iicnenns Kongickauii
POCHICOKUX AKMUBIB, 3AMOPONCEHUX KPATHAMU 3axX00Y Ma HUSKOIO THILUX 0epicas, Ha Midic-
napoonomy i navionarviomy pieni. Ha nidcmasi nposederozo docuiodcenist copmyivo-
8aNHO BUCHOBKU U000 ICHYBANHS NePewKo0 npasoeozo (Ha pieHi sk MINCHAPOOH0Z0, MAK
i Hauionarwpozo npasa) i NOMMUUH020 (Hacamneped nodoEaANHs 3aNPOBAONCEHHSL CANK-
uitl Y 6i0n06idb, a 20i06He — moxcausicmoy susedenis 3i CIIIA axmugsis inosemmuux ineecmo-
pie i uenmpobanxie oxpemux oepicas) xapaxmepy 0ns KOHpicKayii pociiicoKux axmueie.

KmouoBi cioBa: exoHomiuHa Oe3lieka; HalllOHaJbHI iHTepecH; MiKHAPOJAHE IIPaBo;
CaHKIIT; 6JI0KyBaHHs; KOH(DICKaIlisl; aKTUBU; IHO3eMHUI CyBepeHHUI IMyHITET; arpecis;
Ykpaina; CIITA; €C; pocis.

Confiscation of Russian Assets for the Restoration
of Ukraine: Legal Problems of Implementation

Ivan V. Yakoviyk*
Yaroslav Mudryi National Law University,
Research Institute of State Building and Local Self-Government
of the National Academy of Legal Sciences of Ukraine,
Kharkiv, Ukraine
*e-mail: yakoviyk@ukr.net

Anna Yu.Turenko

Research Institute of State Building and Local Self-Government
of the National Academy of Legal Sciences of Ukraine, Kharkiv, Ukraine

Abstract

The article is devoted to the problem of creating and applying legal mechanisms for
blocking and confiscating Russian assets in order to use them for the restoration of Ukraine,
which suffered from Russian aggression. The subject matter of the study is the analysis
of international legal norms, national law, international and national judicial practice.
The purpose of the article is to study and assess the legal possibilities of compensation for
damages caused by Russian aggression against Ukraine. The research methodology involves
an analysis of the rules of public international law, international humanitarian law and
international criminal law, which the states that have imposed anti- Russian sanctions may
rely on when seeking mechanisms for confiscation of Russian assets under sanctions in
order to satisfy Ukraine’s claims for reparations against Russia. Achieving the objectives
of the study also involves an analysis of international and national law on the issue of
Jforeign sovereign immunity in the context of the possibility of confiscation of assets of
the Russian Central Bank. The author examines the issue of freezing (blocking) of assets
of persons under the jurisdiction of the countries initiating anti-RRussian sanctions. The
author proves that these actions are a widely used policy tool of the United States, the
European Union and other states which seek to punish the government of a particular
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country in this way. As part of the blockade, assets may be held until the country that
violates international law changes its policy. In the case of Russian aggression, the United
States and other countries that have frozen Russian assets may refuse to return them as
a countermeasure until Moscow not only stops its aggression against Ukraine but also
pays reparations to Ukraine. It is established that the general trend (albeit with some
exceptions) of the last two decades has been to strengthen the immunity from enforcement
of foreign central banks’ property, which is in line with the approach adopted in the UN
Convention on_Jurisdictional Immunities of States and Their Property. The author considers
the possibility of creating legal mechanisms for the confiscation of Russian assets frozen
by Western countries and a number of other states, both at the international and national
levels. Based on the study, the author formulates conclusions regarding the existence of
legal (both at the level of international and national law) and political (primarily, the fear
of retaliatory sanctions, and most importantly, the possibility of withdrawal of assets of
Jforeign investors and central banks of individual states from the United States) obstacles
to the confiscation of Russian assets.

Keywords: economic security; national interests; international law; sanctions; blocking;
confiscation; assets; foreign sovereign immunity; aggression; Ukraine; USA; EU; Russia.

Beryn

24 motoro 2023 p. BUMOBHUJIACS PIYHUISA TOBHOMACIITAOHOTO BTOPTHEHHS
pociiicbkoi depepaitii B Ykpainy. BpyrasibHa, 1iuHidHa Ta aOCOMIOTHO HEIIPUITY-
cruma y XXI cT. BifiHa CKOJIMXHYJIA OJMH i3 HAHCTAOIIBHINIMX PETIOHIB CBITY,
3pyHHYBaBIIN apXiTeKTYpy €Bporeiicbkoi Gesnexn. [Tizroroska 1o arpecii Besacst
MOCKBOIO 3a3zaJerizib. Tak, me y sxoBTHI 2019 p. pocig Buiinmna 3 sKeHeBcbKoi
KOHBEHIIil 1I0/10 3aXUCTY 1PaB IUBIIBHUX TMi/ yac BiiHuU [1]. Y 3B’a3Ky i3 BUXO-
noM 3i ckaany Pamu €sporm (6epesenn 2022 p.) y moromy 2023 p. pocist cxBa-
JinJia piteHHs npo npunuHenHs Aii CratyTy 1i€i opraisallii Ha CBOIl TepUTOPii,
a TaKo)K JeHoHcyBasa 21 MiskHapoaHy yroay. MockBa He 0OMEKUIACS BUXOIOM
13 MiXKHApOJAHUX YTo/, a W BJaJjacs /10 3HUIIEHHS] peajbHO (YHKIIIOHYIOUUX
MPAaBO3aXUCHUX 1HCTUTYTIB IPOMAJTHCHKOIO CYCIIJIBCTBA, HA 1O BKA3Y€E JIKBi-
Jlallisl MOCKOBCBKMM MICBKUM CYZIOM HAHCTapillol IpaBO3axMCHOI OopraHizalil
B pocii — MockoBcbKoi1 lenbeinepkoi rpynu [2]. Kpim toro, ciin 3BaxkaTu Ha Te,
1o mounHaoun 3 2014 p. pocist mopyiuIa 61M3bKO YOTHPHOXCOT PI3HUX MisKHA-
POMHUX JIOTOBOPIB, CTOPOHAMHU SKUX € YKpaiHa i pociiicbka ¢emepairis. CBizoMo
V3SIBIIH KyPC Ha 3BibHEHHS cebe Bil Oy/Ib-SKOTO BILTMBY MiKHAPOIHOTO TTPaBa,
pociiicbka emepallist, TAKUM YHHOM, «PO3B’si3asia coOi pyKu» y BUMHEHHI Biii-
CHbKOBUX 3JI0YMHIB Ta 1HIIMX IIPOTUIIPABHUX [isIHb, CIIO/IBAIOYNCh YHUKHYTHU 3a
11e IOPUANIHOI BiIITOBIAATBHOCTI.

YipomoB:x poky arpecii pocist 3aBjajia 3HAYHOI IIKOJM €KOHOMIIl Ta iHgpa-
CTPYKTYPi YKpainu, a Takox ii ekocrcremi. BiTunsusanuii 6isHec 3myIennii 6yB
MIPUCTOCOBYBATUCS /IO peasiii BeJleHHS AiSIbHOCTI B YMOBaX BOEHHOTO CTaHY.
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HuHi cyTTeBO 0OMesKeHi JOTiCTUYHI MOKIUBOCTI Aeps:kaBu: Oyokaza YopHoro
i A30BCHKOTO MOpIB 3HAYHO YCKJIQJHWJIA €KCIOPTHI JAHIIOKKU HacaMmIepes
YKpPalHCBhKOI arpoNpoAyKIlil i 3MycHJia MpOCTOI0BATA MOPCBHKI moptu MapiynoJis,
Opnecn, Bepastcpka Ta YopHoMopcebKa. 3a gannMu HarionasapHoro 6aHKy Ykpa-
inn, y 2022 p. yHACTiZIOK TOBHOMACIITAOHOI BiliHuU, pyitHyBaHHS iH(MPACTPYKTYpU
Ta BUPOOHUYMX MOTYKHOCTEH, TPYAHOLIIB i3 JIOTICTUKOIO HallioHAIbHA €KOHOMIKa
ckopormiacs ua 30,3 % [3].

Ha aymky sinenpesugenta CsitoBoro 6anky A. B’epue, pociiicbka arpecis
npoTH YKpaiHW CIPUUYUHIIIA OJHY 3 HAHOLIBIIMX KPHU3, 10 BIUIMHYJIA HA Halle
ryMaHiTapHe Ta eKOHOMiyHe KUTTs. BiAnoBifHo 10 KBapTajabHOTO 3BiTY CBIiTO-
BOTO OaHKY, CBITOBa €KOHOMIKA 3aJIMINAETHCS OCTa0IEeHOI0 BIHHO Yepe3 3HauHi
nepeGoi B TOPTiB/i Ta cTpiMKe 3pOCTaHHs I[iH HA MPOAOBOJILCTBO i HAJIKUBO, IO
MPU3BOUTH JI0 BUCOKOT iH(MJIAIIT Ta MOJAIBINOr0 YCKIaJAHEHHST YMOB IJI00a/Ih-
Horo ¢inancyBanus [4]. EKoHOMIUHA aKTUBHICTh Y €BPO30HI TTOMITHO TOTiPIIN-
Jacd B pyriit mosoBuHi 2022 p. yepe3 po3puB JAHITIOTIB TTOCTAYaHHS, TOCUTICHHS
(hiHaHCOBUX TPY/IHOIIIB 1 3HMKEHHS IOBIpU CIIOKMBauiB Ta 6isHecy. OnHak Haii-
GiIbII PYHHIBHIM HACJIIIKOM BTOPTHEHHS € Pi3Ke 3POCTaHHS I[iH Ha eHeproHocii
Ha TJIi 3HAYHOTO CKOPOYEHHS MOCTAaBOK POCIMCHKUX €Hepropecypcis.

3a 3aBJiaBaHHsl BHACIIOK arpecii 3HAaYHMX eKOHOMIYHMX 30UTKIB YKpaiHi pociii-
chbKa (heziepartist Hece TIOBHY BifMmoBifabHiCTh, Taki 30MTKK THISTAIOTh Bi/IIIKO-
JIyBaHHIO, IIIOITPaB/1a, TOCTAE TUTAHHS CTOCOBHO CTBOPEHHS IIPABOBOTO MeXaHi3MYy,
SIKUT 3a0€e31eunTh Mmepeiady KOIITiB KpaiHu-arpecopa sik perapaitii Yipaini. /[
I[LOI'O MalOTh OYTH CTBOPEHI II€BHI IIPaBOBI IHCTUTYTH, SIKi HacaMIlepes TOBUHHI
3a/I0KyMEHTYBaTH POCilichKi BificbKoBi 3im0ounnu. /g mporo Odicom lenepasib-
HOTO MTPOKYPOPA PO3MOYATO MPOIEC JTOKYMEHTAIlll BOEHHUX 3JIOYMHIB POCIHCHKO1
denepartii, ki 3rogom OyayTh nepemai 10 MiKHaPOAHOTO KPUMIHAIBHOTO CYLY.
€sporneiicbka Pasa mix yac mozaveprosoro camity 30—31 TpaBus 2022 p. nmoasky-
BaJia BCIM, XTO JIOTIOMara€ 30MpaTu JI0Ka3u i PO3CJIiLyBaTi BillCbKOBI 3JI0YMHHU, Ta
BUCJIOBIJIA THATPUMKY po60oTi ITpokypopa MiKHApOIHOTO KPUMiHATBHOTO CYLY
it TenepanbHoro mpoxypopa Ykpainu 3a cripusinass €C Ta Horo nep:kaB-uJieHiB.
€sponelicbka Pasa BiTasa cTBOPEHHS CHIJIBHOI CiAY0i TPYIH, IO KOOPAUHY-
€ThCst €BPOIOCTOM, Ta TIOCTIIHY OllepaTUBHY TATPUMKY, SIKY Hagae €Bporoa [5].

[TuTaHHs CIIATH MOCKBOIO BifiChKOBMX peliapalliii € HeoOXi[HUM Ta JAOPeYHUM
Yy KOHTEKCTI IiCJSBOEHHOTO BiJIHOBJIEHHS YKpaiHU. AKTyaJbHUM € BapiaHT
nepeziavi 3aapermToBannX y kpainax €sporneiicbkoro Coiosy (mami — €C), CIIIA,
Kanani, Criosmydyenomy KoposiBeTBi Ta iHIIUX Jeps:kaBaX aKTUBIB POCIHCHKOI
deneparii mo 6omKeTy Ykpainu. 3a cioBamu rosioBu €Bporneiicbkoi Pagu
[II. Mimesss, monpyu IOPUANYHI MTEPENTKOAN 1 KOHdicKallii akTUBIB, iCHY€E
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cepiio3Ha TOJMITHYHA 3aiHTEPECOBAHICTH, MO0 AOOUTHCS MPOTPECY B I[bOMY
nutanHi [6]. Y Bumnajky peasnizaiiii ux HaMipiB Ile cTaHe YHiKaJIbHUM Ipelie-
JIEHTOM y TIPAaBOBOMY I10JIi, 1110 3aKPiUTh TOJOKEHHS MPO BiNOBIAJbHICTD
arpecopa He TiJIbKM 3a pO3B’si3aHy BiliHy, a Il 32 eKOHOMIiuHi 30MTKH, 3aB/IaHi
BHaciok arpecii. Came 11€e 1 € 06’€KTOM JOCIIKEHHS B 1iii POOOTI.

Orusan nirepatypu

Bix mouarky 2000-x pp. y Haymi MiKHapoaHOTO MyOIiYHOTO MpaBa aKTUBHO
JOC/IpKyBaacs mpobseMaTrika penapaiil (aus., Hanpukiaz: R. M. Buxbaum [7],
M. Henzelin, V. Heiskanen, G. Mettraux [8], C. Tomuschat [9], J. A. M. Wemmers
[10], M. M. Kamumancbkuii [11]). Oguak HasgBHI po3poOKM He JAI0Th BiIIOBi
Ha NMUTaHHS, IKI BUHUKJW BHACJIJIOK caMe POCIHMCHKOI arpecii poTu YKpaiHu.
Exonomiuni caHKIIil 11010 pocii € BiAMOBiA0 3axo/y Ta HU3KK iHIIUX Jep:KaB
Ha HECIIPOBOKOBAaHY MOBHOMACIITaOHY arpecito pocii momo YKpaiau. Y oMy
3B’SI3KY CJIi/l 3BePHYTH yBary Ha Te, 0 HWHI MIEBHOIO MipOI0 BiJI0YBa€ThCs pea-
HiMallisl TPUHIIATIIB, 1110 JIe)KaTh B OCHOBI 3aKOHIB PO «TOPTIBJIIO 3 BOPOTOM>»,
MMOBHOBa)KeHb CTOCOBHO KOHMicKallii mig yac BiiiHM, sSKi chopMyBaIucs Mix
[Tepmoio i [Ipyroio cBitoBumu Biitnamu (Jr, J. W. Bishop [12], S. A. Diamond
[13], C. H. Hand [14], O. C. Sommerich [15], E. Stein [16]), a Tako B ermoxy
«xosoznoi Bitinu» (J. T. Gathii [17]). [loBeprenHst 10 3a3HaY€HIX BUIIE MTPUH-
IIATIIB 1 TOBHOBA)KeHb YPSI/IIB CbOTO/IHI MA€ iICTOTHY BiJIMIHHICTh — BOHM 3aCTOCO-
BYIOTBCS He JI0 BJACHUX BOPOTIB JIep:KaB, 4K BAKOPUCTOBYIOTh CaHKIII, a HA 3HAK
COJTIIAPHOCTI 3 1HIIOIO Jieps;kaBoto (YKpaiHoo), sika 3a3Hasa arpecii. Ile 3ymoBiioe
AKTYAJIBHICTD 1 IpakTHdHy 3HauyiicTs 3apyoikuux (1. (Wuerth) Brunk [18; 19],
L. Breydo [20], E. Chang [21], R. Humphreys, L. Paeglkalna [22], A. Moiseienko
[23; 24], P. B. Stephan [25]) i Bitunsusinux (D. Mysliborskyi, Y. Polukarov [26],
I. Yakovyuk [27; 28],0. V. Zaychuk, Y. V. Zaychuk [29]) pospob6sienb BapianTis
BIIIIKOZYBaHHST POCi€i0 30MTKIB YKpaiHi, 3aBAaHnuX yHacaiAok arpecii. ITompu
HasgBHI B HayIli MiKHAPOHOIO [IpaBa PO3POOKK IMUTAHHS BiIIKOLYBAHHS POCIEI0
IIKO/IM, 3aBJlaHO1 YKpaiHi, 3aJIMIIAETbCA HAJ3BUYANHO JAUCKYCIMHUM, 110 HATAE
oMY aKTyaJIbHOCTI ¥ MPaKTUYHOI 3HAYYIIOCTI.

Marepianam Ta MmeToau

3aCTOCYBaAJU CaHKINI 10 pocCii, PO3IJISAAAI0THCSA B KOHTEKCTI MIKHAPOIHOTO
1 HaI[IOHAJBHOTO IIPaBa, 10 03BOJISIE NIPOAHATI3yBAaTU peasibHi MepPenikoan
Ta CIHIPHI HMUTAHHS, SIKI BUHMKATUMYThb 13 IIPUBOAY IIbOrO. Y CTaTTI KOPOTKO
MOSICHIOETBCST BIIOBIIAZIBHICTD POCIi 3a arpeciio 3a MiKHAPOJAHUM ITPAaBOM Ta
npaBo YKpaiH! Ha BiAIIKOAYBAaHHS 3aBAaHUX 1il 30MTKIB. AHAII3YIOThCS HOPMMU
MisKHapOAHOTO TyOJiYHOTO MpaBa, MiKHAPOJAHOTO TyMaHITapHOTO TIpaBa Ta
MIKHAPOJTHOTO KPUMIHAJIbHOTO IPaBa, Ha SIK1 3aiHTepecoBaHi iepKaBu MOXKYTh
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MOCUJIATUCS TTiJ] Yac TONIYKY MeXaHi3MiB KOHbicKallii pociicbKUX IMiICAaHKITiii-
HUX aKTUBIB i3 MeTOI0 3abe3leueHHs BUMOI YKpaiHu Ipo pemapaiiii 10 pocil.
Hapermri, y cTarTi po3risgiaioThes Mepentkoan 10 KoHdicKalil pociiichKX akTh-
BiB BIAMOBIZHO 10 MiIKHAPOIHOTO TIyOJIYHOTO TPaBa, a TaKOXK Yepe3 MO3UINI0
YPS/iB OKPEMUX JIePrKaB.

Y mporieci 1ocmiKeHHS aBTOPaMU BUKOPUCTOBYBAJIAcs 3BejieHa iHhopMailig mpo
cankiiii Benukoi bpuranii, CIITA, €C, Anonii Ta ABcTpastii, 3aCTOCOBaHI MiCsS
BTOPTHEHHS pocii B Ykpainy B jnoromy 2022 p., 1110 akyMyJIbOBaHa Ha CIeIiaabHO
ctBopenomy Tpekepi [30]. Ile mosermmmo ngocty 1o indopmallii CTOCOBHO KO-
HOI IOPUCIMKITII, @ TAKOX i aHAJI3Y.

PesyibraT Ta 00roBOpPEHHS

Cankuyiuna noaimuxka kpain 3axody ma ixXHix CON3HUKIE AK 6i0n06idb Ha
aepeciro pocii

3TiJTHO 3 HOpMaM# 3BUYAEBOTO MIKHAPO/IHOTO TIpaBa Jieps;kaBa, 3aKOHHI iHTepecu
SAKOI OyJIM TOpYIIeHi MiXKHApOAHO-IIPOTUIIPABHUM JiSTHHSM iHIIOI Jep:KaBu,
BITPaBi 3a MEBHUX YMOB BKUTHU 3aXO/IiB, M0 (DAaKTUYHO cylepeyaTh MixKHAPOJIHOMY
mpaBy, — Tak 3BaHi KoHTp3axoau |31, c. 584].

[lepxaBu-unenn €C, a takoxx Bemmka bpuranig, CIITA ta Kanaga 26 moToro
2022 p. yxBanmuau pilieHHd PO 3aMOPOKYBaHHS aKTUBIB, OB’ I3aHUX 13 POCIii-
cbkuM IleHTpanmbHUM OAHKOM, IO 3HAXOAATHCS MiJ IXHBOIO IOPUCAUKIIEIO.
28 mororo 2022 p. Anownis 3asgBua, 110 KOOpAMHYBaTUMe cBoi il 3 G7 3 mUTaHb
AHTUPOCIMCHKOT CAHKIIITHOT TTOJITUKH.

Cnosryueni [1ltaTi Ta iXHi COIO3HUKM 3alIPOBAIN/IN OOMEKEHHS Ha TIPOIAK POCiii-
CbKUX PYOJIB i3 METOIO MiAPUBY 3AaTHOCTI MYTIHCHKOTO PEKUMY IHATPUMYyBATH
CBOIO BAaJIOTYy B YMOBaX 3allpOBA/KEHHST HOBUX CAHKIIiN MPOTHU 1i (hiHAHCOBOTO
cextopy. CIITA, kpim IlenTpasbpHoro 6aHKy, 3a6JI0KyBaJIH Orepailii 3 poCiichKuM
minictepetBoM (inanciB i DongoM 106pobyTy. 3a omiHKaMu aHamiTUKIB, 1leH-
TpaJbHMiT OaHK POCii MOJKe BTPATUTHU AOCTYII 0 OLIbII HI3K HOJOBUHU PE3ePBiB,
310paHUX IS MATPUMKH BaJTOTH, OAHKIB Ta TOPrOBUX IAMPUEMCTB. Takox
00’€KTOM CaHKIIii CTaJM POCIACHKI OJiTapXH.

Besmka Bputanisi 3amoposuia Haiibiibiie pocilicbhknx O6aHKiBCbKUX aKTHUBIB
3-TIOMIXK 1HITUX KpaiH, gKi 3alpoBaJINJIN CAHKIII /10 pocii. 3a MOBiOMIEHHIM
MinicTepcTBa 3aKOPIOHHUX CIIPaB, JepKaBa 3aMOPO3Ia OAaHKIBChKI aKTUBHU Ha
3arajbHy cymy 258,8 Mijbsipaia (DyHTIB CTEPJIIHTIB, TIOPiBHSHO 3 240 MiTbsipaaMu
¢yntis crepainriB y CIITA ta 33,8 minbsipaamu dyntis crepainris y €C. [[pyra
XBUJIST CAHKITIHN 11010 3aMOPOKEHHS aKTUBIB KOMITaHill craHoBma 18 Mibsp/IiB
(yHTIB cTEpiHTIB.
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Curiz 3a3HAYNTH, 1110 3aMOPOKYBAHHST aKTHBIB He TSTHE 3MiHY BJIacHHKa ab0 KOH-
(dickartito. Y koorrepaitii 3 kpainamu-raptaepamu Besmmka bputanis 3ampoBaania
JIEKiJIbKA MAKeTiB CaHKIIiH, 10 BKJoyae 6okyBanust 1200 pociiicbKux paxyHKiB
Ta akTuBiB 19 pociiichknx GaHKiB. 3aBASKN yXBaJE€HUM PIilllEHHSM SKOIHOMY
rpoMaiTHUHY pocii He 103BosieHo 36epiratu oHax 50 000 ¢hyHTIB cTepiHTIB Ha
GankiBcbkoMy paxyHky y Benukiit Bpuranii (EC yBiB anajoriune oOMeKeHHsI
i 3a60pOHMB rpoMajsTHaM Pocil BKJIaaT ¢Boi rpoimi B minHi manepu €C, Taki sk
3000B’s13aHHs Ta akiii). Bognouyac mpomnosuiis M. Toysa, MiHiCTpa *KUTJIOBOTO
6ymisauirTBa B ypsizi JI. Tpace, Bukopucrarn «miaxin xepemi Kopbinas myst KoH-
(dickanii OyAMHKIB pocilichKuX ojirapxiB 6e3 KoMmieHcallii He OYB I ATpUMaHMii
YPS/IOM, SKUI MOTUBYBAB 11€ PillleHHs TUM, 10 HETIOPYIITHICTH TpaBa BIACHOCTI €
My’Ke BKJIMBOIO YaCTUHOIO OPUTAHCHKUX KOHCTUTYIiTHUX HOPM [32]. ¥V 1imomy
OPUTAHCHKUI YPsii BUMYIIIEHUI BU3HATH, 110 TIpoOseMy KoHpicKartii pociichKux
AKTUBIB He Tak IPOCTO BUPIMIUTH: icTOPil Biomi mpukiIagn GJOKYBaHHS A€p-
JKaBHUX aKTHBIB YHACTIOK KOH(IIIKTIB, TPOTE TPEIE/IEHTIB IX apemniTiB He 0yJIo.

Jly>xe BaXKJIMBUM KPOKOM Y CaHKITHIN nomiTuil JIoHn0Ha cTano yXxBajieHHs Hajl-
3BMYAITHOTO 3aKOHY IIPO €KOHOMIYHI 3JI0UMHU, IKUI po3pobisases 3 2016 p., aje
3pemnIToio OYB MPUITHATHIA 32 IPUCKOPEHOIO TPOIIEAYPOIO MapIaMeHTOM i CaHKITi-
onoBanuii Koponoio 15 6epesns 2022 p. Ieit 3akoH Ma€ 3aBauTH POCIHCHKUM
oJlirapxam Ta ocobaM OGe3TocepeIHbO 3 OTOUEHHSI Ty TiHA BUKOPUCTOBYBATH JIOH-
noHcbkuit CiTi 719 BiIMWUBAaHHS TPOIIEH i MPUXOBYBAHHS JOXO/IiB, OTPUMAHUX
HedecHUM TIIsIXoM [33; 34].

€sporeiicbka Pama na camiti 20—21 kot 2022 p., MOCHIAIOYNCh HA CBOE
pimmenns Bixg 30—31 tpasus 2022 p. [35], sampononyBana Komicii BigmoBiano
no mpaBa €C Ta MiKHApOAHOTO TIpaBa HalaTH BapiaHTW BUKOPUCTAHHS /IS Bill-
HOBJIEHHST IEMOKPATUYHOI YKpaiHi aKTUBIB, 3aMOPOKEHNX a00 3HEPYXOMIIEHUX
y paMKax oOMeKyBaJbHMX 3aXOAiB (caHKIiii), npuitisarux €C y BiAIOBiAb Ha
pociiicbky arpecito [36]. Crarom Ha smctonan 2022 p. €C 3amMoposus OJIM3BKO
300 mimbstpiB €Bpo akTUBIB pociiicbkoro IlenTpobanky, a Takox 19 mMinbspais
€BPO, 1110 HaJeKaIU KOMITAHIAM POCIHCHKUX OJIirapXiB.

30 ymcromama 2022 p. €sponeiicbka Komicist Hagama pisHi BapianTu, 1006 mepe-
KOHATHUCS, 10 POCisT TTOHeCe BiIMTOBIIA/IBHICTD 3a 3BIpCTBA Ta 3JI0YMHU, CKOEHI TTiJT
yac BiiiHM B YKpaini. KoMmicis Takosk 3alIporionyBajia CTBOPUTH HOBY CTPYKTYPY
JUTSL YTIIPABJIiHHS 3aMOPOKEHUMHU Ta 3HEPYXOMJIEHUMU JIePKAaBHUMU POCIHCHKIMU
aKTHUBaMH, 1HBECTYBaTH 1X Ta BUKOPUCTOBYBATU BUPYUYEHI KOUITHU I YKpalHU
[37]. Ile, 3okpema, moTpebyBaso imeHTHdIKaIil Ta BUSHAYEHHS MicIle3HAXO0-
JKEeHHSI BIZITIOBITHUX aKTUBIB, a TAKOK 3a/Iy4YeHHs PiI3HUX 3aiHTepecoBaHUX CTO-
piH (mep:kaB-usieHiB, (DIHAHCOBUX yCTaHOB-30epiradiB Ta IeHTPaJIbHUX OaHKIB).
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Csponeiicbka Komicisi Takok criBrpalfoBaTuMe 3 BiJIIIOBIIHUMU TapTHepamMu
Ha MiKHapoaHOMY piBHI. Take KapTyBaHHsS € He0OXiJHOI YMOBOIO /sl TOTO,
106 MaTh MOJKJIWBICTH OIIHUTH MiCIIe3HAaXOKEHHS, TUI i 00cAT (HhaKTHIHO
iMmmobimizoBanux pesepsiB llentpaabroro 6anky pocii. CaHKIlii MOXYTH OyTH
ockapskeri B Cyzni €C, gKio 3asBHUK 3aHETIOKOEHU 1IUMU 3axofamu. Pocis
J10Ci He Toj/iajla KOAHOTOo 1M030BY. Ha chorojHi TpuBae Julie JeKijJibKka CyZ0BUX
CIIpaB MO0 POCICHKUX aKTHBIB, 3aMOPOKEHUX BiANOBIAHO 10 Pimenns Pann
2014/145/CFSP [38] ta Pernamenty Pagu (€C) Ne 269/2014 [39], 30kpema,
KOJIM BJIACHUKU aKTUBIB, SKUX CTOCYIOTbCSI CAaHKIIi1, OCKap:KYyIOTh 1XHE IHAUBI/Y-
aJbHE BU3HAYEHHS.

Iseiiapis, Ky pociiichki osrirapxu TpaariiiiHo obupann st 30epiraHHs CBOiX
aKTHUBIB, Takok orosocusa 28 motoro 2022 p. mpo HaMip 3aMOPO3UTHU POCIHCHKI
(iraHCOBI aKTWBYM B KpaiHi, BIAKUHYBIIHM CBiil TpagnIiiHUI HelTpasmiter, Mmoo
npuennatucd 10 €C i TUX KpaiH, SKi TparHyTh MOKAapaTH POCII0 32 BTOPTHEHHS
B YKpainy.

Esontouis nioxooie 0o npasoeozo pezynio6anis numais, n06 ’I3aHuUxX i3 KoH-
Qickauiero akmugis

[Tigxoam 10 3aKOHOIABYOTO PeryJIOBaHHS KOH(DICKallii aKTUBIB OKPEMUX JIePKaB,
Hacammepes; CIHIA, ictopuyHo 3MiHIOBaJIuCSA. 3aKOH TPO TOPTIBJIO 3 BOPOTOM
1917 p. (TWEA) micTuB Take mMupoKe BUSHAYEHHS TIOHSITTSI «BOPOT»: «Oy/Ib-sIKa
disnyna ocoba, maprTHepcTBO abo iHIIa TpymHa ocibd (BKI0YArOYN KOPIIOpailii),
Oy/1b-SIKOI HallIOHAJBHOCTI, 10 € PE3UAEHTOM Ha TE€PUTOPIL... OY/b-sIKOI KpaiHu,
3 gkor0 Cnoayueni IlItaru nepeGysaiorh y crani BiiiHu, abo sgKa IPOKUBAE 3a
meskamu Criosryuenux IltatiB i Beme 6isHec Ha Takiii Teputopii..» [40]. Tlei
3akoH nepegbavaB MOKJINBICTH KOH(picKallii MailHa BOPOKOI JiepsKaBU IIiJ] 4ac
OTOJIOIIEHO] BIiHMU.

Y nepiox 3 1945 mo nouarky 1970-x pp. TWEA 6yB npaBoBum 3aco60M 3a1poBa-
JUKeHHS caHKIii sik yactunu crparerii CHIA i yac «xonoaHoi» BiitHu. Hacryn-
HUI 3aKOH YIIOBHOBQ)KMB IIpe3M/IeHTa 3/1HCHIOBATH BiJIIOBIIHI ITOBHOBaKEHHS
TWEA B inmmx Buzax Haagpuuaiinux cutyarii. ¥ 1977 p. Konrpec yxBanus
3aKOH PO MiKHAPOJHI Ha/3BUYailHi ekoHOMIuHI MoBHOBaxkeHHs (IEEPA),
SIKUM 0OMEKUB TTOBHOBAKEHHST ITPE3N/IEHTA BKUBATH JUCKPEIIHHUX 3aXO/IiB JIJIsT
3abesrevyeHHst JOTPUMAHHST OBHOBAKEHb BOEHHOTO Yacy BiJIOBIZIHO /IO I[HOTO
3aKOHY, 103BOJIMB OJIOKYBaHHS aKTUBIB, ajie He iX KoH(icKalielo (MOXKIUBICTh
KoHickanii 6ysia nepenbavena Ha Bumnanok, ko Criomyueni IlItatn GepyThb
ydacTthb y 30poitHuX Jisgx abo 3a3Hain Hamasy 3 GOKY iHO3eMHOI KpaiHu abo iHO-
demuux rpomazsan) [41]. TWEA Tta IEEPA pasom Bu3HaualoTh IIpaBOBi 3acaiu
cydacHoro pesxxumy caukiiit CIITA.
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[Ticna tepopuctuunux atak 11 Bepecna 2001 p. Ha npoxanHsa aaMiHicTpaitii
JIx. byma-monoamoro Konrpec ynic nmonpasku 10 IEEPA sax wactunu 3akony
npo narpiotuam CIITA (USA Patriot Act) [42], moBepHYBIIN TIPE3UAEHTY TTOB-
HOBQ)KEHHS HAKJIAJATH apelliT Ha 3aMOPOXKEeHI aKTWUBH, ajie JIUIIe TOJi, KOJU
CIITIA nepebyBatoTh y ctaHi 36poiiHoro kotdurikty. Xoua HIHI 030pOEHMIT Hama[
€ HeoOXiHOI0 YMOBOIO OY/Ib-sIKOI KOH(icKallii, BUSHaYeHHsI «30POMHUI HaIa1»
BAJIUIIAETHCS 3 TPABOBOI TOUKK 30PY OBOJII aOCTPAKTHUM, & TOMY € TIPEIMETOM
JMCKYCill, 0cOOIMBO BpaxoBYIOUHM MparHeHHs aaMinicTpariii /. Baiinena yHuk-
HYTH 3ai1BO1 ecKkaJallil BizHocuH i3 Pociero.

28 kBiTHa 2022 p. agminictpaiis npe3ugenta CIIA sanpononysaia Konrpecy
YXBaJIMTH 3aKOH, 1100 YIOPSIIKYBATH MPOIIEC Bi/INIKOAYBaHHS JOXO/IB Bijl 3aape-
MITOBaHUX Ta KOH(DICKOBAHWX aKTHUBIB Ta BUKOPUCTATH IX JIJIsT HOKPUTTSI 30UTKIB,
3aBfaHuX Ykpaini [43].

baokxyeannsa i xongickauisa pociicbkux akmueis: aHani3 HaAuioHAIbHO20
i MidicHapoonozo npasa

Kondickartis pocilicbkKnX aKTHUBIB i3 METOIO TOJIAJIBIIIOTO 1X BUKOPUCTAHHS JIJIS
BiJIHOBJIEHHSI 3DYHHOBaHOI €KOHOMIKH SIK JIJIs YKpaiHu, Tak i 6GaraThox ii cowos-
HUKIB € Jy’e TpuBabINBOI0 METOI0. i MoYamy feKaapyBaT OKpeMi TOTiTHKH
i HayKOBIII MPaKTUYHO OJpa3y Mic/s MOYaTKy arpecii, mompu 1e ocoOJIMBUX
pe3yJIbTaTiB TaK i He ZOCATHYTO, [0 HOTPeOYE MOSICHEHD.

3amoposkyBanHs (OJIOKyBaHHS) aKTUBIB 0ci0, sKi mepebyBaloTh Y I0PUCAUKILT
KpalH-iHiIiaTOPiB, € MMPOKO BUKOPUCTOBYBAHUM 1HCTPYMEHTOM IOJIITUKUA KPaiH
3axomy, a Takox €C [44], sxi B Takwii crocib mparuyTh MOKapaTh ypsiji MEeBHOT
KpaiH#, OCKIJIbKM BiH BKJIIOYAE CAHKIIi CTOCOBHO OCiO' i Ha Iiif migctaBi yTpu-
MaHHs 1X aKTUBIB JIOTH, JIOKU KPalHA-IIOPYIIHUIIA HE 3MIHUTb METO/IU 3/[1HCHEeHHS
cBoel nomituku. [IpoTe MikHApo/iHe TIpaBo, sIKe PEryJiioe el MeXaHi3M 3axu-
CTYy JZiepsKaB, MO0 SKUX BXKUJIW MPOTUIIPABHI /il 1HII Jep:KaBU, 3aJUIIAETHCI
(parmenTapuum. Y Bumnanaky 3 pociiicbkoio arpecieto CIIIA Tta inmri xkpainu, sxi
3aMOPO3UJIM POCINCHKI aKTUBU, MOXKYTb BIIMOBUTUCS BiJl iX NOBEPHEHHS SK
KOHTP3aXO0/ly IONMOKN MOCKBA He TiJIbKM He TTPUMUHUTD arpecito Moo YKpainu,
a 11 He BUILIAaTUTh YKpaiHl perapartii.

3aKOHOAABCTBO KpaiH 3axoiy Mpo CaHKINI mepexbavyae HU3BKY IJIAHKY JJIsT
BKJIIOUEHHS 0Ci6 Ta KOMIIAHIi 0 CaHKIIAHOTrO crucKy. Yepes Te, 110 pOCiichKuit
YPSAIL Jy’Ke TICHO MOB’si3aHuii i3 6i3HECOM i 116 BBaXKa€ThCsl 3araJibHOBU3HAHIM
(pakTOM, MOKHA TIPUITYCTUTH, IO KOHKPETHUH OJTITapX YM KOMIaHis OTPUMYBAIN
BUTO/Ly BiJl YPsILy POCil U MiATPUMYBAJIU HOTO MOJITUKY B paMKaXx arpecii mpoTu

! To ocib, BU3HAYEHUX aHTUPOCIHCHKUMU CAHKIIAMM, HaJekKaTh SK MPUBATHI 0coOM, Tak i pepsKaBHi
opramizartii, 30Kpema, Jep;KaBHi IiIPUEMCTBA Ta OAHKH.
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Ykpainu. Ak HacHiok, Take 3aKOHO/IABCTBO KpaiH 3aXo/y /03BOJISIE BiJIHOCHO
JIETKO HAKJIAATU CAHKIII HAa MPUBATHUX OCIO Ta KOMIaHii, 3aMOPOKYIOUHN IXHi
akTuBM. BomHo4Yac oKpemi aBTOpM BKa3ylOTh Ha HeOE3MO0TaHHICTh IMOKJIAJaHHS
CaHKIN# Ha ocib, sKi He 00ifiMaroTh Mocaan B JAep:kaBHOMY amapari [45, ¢. 137].

Kondickamiss akTuBiB, HaBIaku, siBJsie cOOOI0 €KCIPOTIpialiio, sika, Ha Tep-
I TOrJIs, 3a00pOHEHA HASIBHUMU MiKHAPOAHUMU IHBECTULIMHUMK JOTOBO-
pamu. MacoBa KoH(picKaIlis POCIICbKUX aKTUBIB BiZIPi3HIETHCS Bijl KOHMIicKaIii
aKTHUBIB, SKI 3/IICHIOIOTHCS Yac BiJl yacy, 30Kkpema B [tamii Ta iHIMUX KpaiHax,
CTOCOBHO 0cCi6 (HampuKJajI, TMPeACTaBHUKIB Madil), SKi oTpuMaau 1i aKTUBU
3JIOYNHHUM TILISTXOM.

[lna xoHdickailii akTHBIB 3aKOHO/IABCTBO 3aXiIHUX KPaiH YBOJIUTD JIOCUTHh BUCOKY
IUTAaHKY, TOMY, 100 3aMOpOsKEHI aKTHBU MOKHA OyJI0 KOH(ICKyBaTH, OTPIOHO
JIOBECTH 3JIOUMHHUN XapakTep ix HabyTTs. P. B. Stephan 3 1iboro npuBoxy Haro-
JIONIYE, 1110, HanpukJaaa, KoHcTuTy i rapantii CIIIA 3axumaioTs akTUBY Bif
ekcrporpiaiii 6e3 KomieHcarlii Ta 6e3 JOTPUMaHHS HaJIEKHOI IIPABOBOI MPOIe-
nypu. Kpim Toro, y BUMIaKy 3 POCIHCbKUMHU JIeP;KaBHUMU T ATIPUEMCTBAMU Bi/l-
nosigHo 10 Koreruryiii CIITA maiiske HaleBHO BUMaraTUMEThCS, 11[00 BIaCHUK
KOH(ICKOBAaHMX aKTHUBIB MaB MOKJIUBICTh MOCT(HAKTYM OCKAPKUTH KOH(ICKAIIIO
B cyai. Iliskom iMoBipHO, 1110 pociiicbka demepaiis, KO BoHA Oe310CePeHbOo
BOJIOJIiE€ MaitHOM, 3Hali/ieHuM y CIITA, KopucTyBaTUMETbCSI aHAJIOTIYHUM TIPABOM

[46, c. 7-8].

VYpaxoByrour 0OMeKeHHSs, 110 HaKJIaJAI0ThCS TPUHIIMIIOM BEPXOBEHCTBA IpaBa
y Iili IOPUCAMKITIT, KOMIIETEHTHI HalllOHAJIbHI OPraHu He MOKYTb /IOBIJIBHO KOH-
(bickyBaT akTUBHU, He TTEPEKOHABIIN CY/I Y HASIBHOCTI /IOKa3iB PO 3JI0YNHHICTD
ix orpumanss. Ha mpakrtuiti, mob mocsartu 6a’kaHOTO pe3yJbraTy, HalliOHaIbHI
KOMIIETEHTHI OpraHu IepeBa)KHO BUKOPHUCTOBYIOTb IOPYIIEHHS OJirapXxaMu
PEKMMY CaHKIIIH, 1110 103BOJIsI€E KOH(DICKYBaTH Ty YaCTUHY aKTHUBIB, Ky HaMara-
JIMCS BUBECTU IJISIXOM HMOPYIHIEHHS CaHKILIM.

Komndickariist pociiicbkix aKTUBIB 6€3 JOBEIEHHS 3JI0YMHHOI AisIIBHOCTI IX BJIac-
HUKIB no3baBuiia 6 3axigHi KOMIaHii Ta IPUBATHUX OCIO 3a KOPAOHOM IIPABOBOIO
3aXUCTY, SIKOTO YPSAu KpaiH 3axoiy MparHyJd OTPUMATH MPOTITOM OCTaHHIX
TPBHOX JIECATUIIITD Bifl ypsaaiB inmux gep:;xas (CIIA moBuHHI BpaxOByBaTH BILJIUB
prima facie mopymieHHsT MiKHAPOHOTO IHBECTHUIIIITHOTO TIpaBa Ha 3araJbHUI CTaH
cucremn) [47].

OckinbK1 MiKHApOJIHE TIPABO HAJIA€ HEMOCTATHHO MPABOBUX ITICTaB IS KOH-
(ickariii pociiichKUX KOMITIB Ta aKTUBIB, /IeSIKi Jep:KaBU BUBYAIOTH MOKINBICTH
CTBOPEHHSI HaIliOHAJBHOI MPaBOBOI Gasu JJIsT IbOTO ab0 BXKE YXBAJIUIN il
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Jlinepom 3 koHickallii MaiiHa POCIICHKUX OJIITapXiB ChOTO/IHI BBa)KA€ThCA ITa-
JIisl, KOMITETEHTHI OPTaHM SKO1 BUKOPUCTOBYIOTh MeXaHi3M1 KOH(picKaIlii KOIITiB,
10 iCHYBaJIM paHillle, 30KpeMa MeXaHi3M KoHdickallii MaliHa 3a pillleHHAIM CYIy
B paMKaX KPUMIHAJbHOTO TepecJilyBaHHS MOPYIIHUKIB CAHKIIMHOTO 3aKO-
HomaBcTBa. Ha paxynky ¢dinancosoi nmominii Guardia di Finanza, sika mie mpu
MinicrepcTBi ekoHoMmiku Ta (pixaHciB Pecny6uiky, Hanpuk/iam, KoHdicKailis
sxtt Lady M 11, sika wanesxamna O. Mopmamosy [48]. ITpore Taki MmexaHisMu He
ITIIXO/IATD 71T MAcoBO1 KOH(picKallii MaiiHa, OCKIIBKH IIJTIKOM iIMOBIpPHO, TIIO COTHI
POCIHICbKMX YMHOBHUKIB Ta MiMPUEMILIB, YHECEHUX /IO CAHKIIIITHUX CITUCKIB, HE
BUMHSIJIM KPUMIiHAJIBHUX MPABOIMOPYIIEHb, 32 K IXHE MaifHO MOKe OYTH KOH-
(dickoBaHo. K HACTIOK, CyMa 3aJIy4eHUX TaKUM YMHOM KOIITIB Oyjie Mi3epHOIO
YaCTKOIO BapPTOCTi 3aMOPOKEHUX aKTUBIB.

OueBuHoO, 10 1715 peasizailtii ijel koHickallii 3aMOpPOKEHNX aKTUBIB ITi/ICAHK-
iiTHAX 0cib Ta MoAAJIBINOI Mepeadi BUPyYeHNX KOMITIB YKpaiti moTpibeH iHmmmii
MexaHizM. Kanama crama mepimoio KpaiHolo, sSiKa 3apoBajiijia TaKUH MeXaHi3M
[49]. 17 6epesns 2014 p. 6ys0 yxBaseHo [To0KeHHS TIPO CIEIlalbHi eKOHOMIUHI
3axoam (Pocis) gk gogaTok 0 3aKOHY TPO creliaabHi eKoHOMiuHiI 3axoau. [1po-
tsirom 2014-2023 pp. mo TTonoxeHuHst 6y10 BHECEHO HU3KY 3MiH Ta JOTIOBHEHb
[50]. TTosoxeHHsT HAMLISIIOTH KOMITETEHTHI OPraHy BJIAJI0I0 Bi/laBaTH HaKa3 PO
apernT MaiiHa, mo nepeOyBae B Kanaji, sike HaJIEKUTh iHO3eMHOMY ypsiy abo
Oyab-AKiil (isuuHiii yn OPUANYHINA 0cobi 3 1iel KpaiHu, a TaKoXK OyIb-AKOMY
IPOMAJISTHUHY ITi€l Kpainu, skuil He € pe3ugenToM Kanaan (ct1. 4 (1)). Ilincrasoro
JUIST 3aCTOCYBAHHSI TAKUX 3aXO[[iB MOKe OYTH «Tpybe MOPYIIeHHS] MiKHAPOIHOTO
MUY Ta Oe31eKH, ke BUKIMKaI0 ab0 MOKe CIIPUYMHUTH CEPHO3HY MizKHAPOAHY
kpusy» (ct. 4 (1.1)). Coig 3a3HaYUTH, 1O TOHATTS <ITOPYIIEHHSI» MOKHA TIyMa-
yuth posuupeHo. Tak, ct. 9 ITosoxkeHHst 3060B’13y€ POCIICHKMX T ICAHKITITHUX
0cib TIPOTSATOM MIECTH TUIKHIB TC/st OJIOKYBaHHS IXHIX KOIITIB TTOBIOMJISITH
Baani kpain €C npo cBoi aktuBu. [opyliieHHs 11i€] BUMOTH MOXKHA PO3IIHIOBATH
K 00xiz 60Kylounx caHkiliii. OcraTouHe pineHHs PO KoH(]icKalliio aKTUBIB
y OyIb-SIKOMY pasi pUiMa€e Cyyist, SKOMY BiITOBIHUIT TPEICTABHUK BUKOHABYO]
BJIQJIV HAJICUJIAE BiOBiHE KIomoTtanus (ct. 5.3).

Opnnak, ykazaHi KpOKM KaHAJICbKOTO YPSILY, SIK 1 TUX, XTO iX MATPUMYE, TIOILI-
IOTh He BCi eKcepTu 1 HayKoBIl. Pivy y TiM, 110 y BUCHOBKaxX «BianosiganbHicTh
JlepsKaB 3a MIXKHAPOJHO-TIPOTUTIPABHI MigHHSA» (cT. 49), npuiinatux Kowmiciero
3 MiIZKHApOIHOTO TIpaBa Ha ii mwsaraecar tpeTiii cecii B 2001 p. i mopanux no lene-
panbHOi Acambuiel ik yacTuHa 3Bity poboru Kowmicii, 3asnauaernes [51]:

«1. ITomepnina depacasa (xkypcus Hair. — 1. 4., A. T.) Mosxe Jiniiie BJKUBATA KOHTP-
3aXO/IiB MPOTHU JIepsKaBU, Ka Hece BiIIOBIIaJIbHICTh 32 MiKHAPOIHO ITPOTUIIPABHE
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HistHHS, 00 CIMOHYKATH IO JIep/KaBy BUKOHATH CBOI 3000B’sI3aHHS 3TiHO 3
YaCTUHOIO JIPYTOIO.

2. Konrpsaxoan 0OMeKyIOThCSI HEBUKOHAHHSM Ha JaHWIT MOMEHT MiKHapPOJAHUX
3000B’s13aHb JIeP/KaBH, IKa BAKMBAE 3aXO0/(iB MIOAO0 BiAMOBiIaIbHOI AepPiKaBU.

3. KonTpsaxo/y MOBUHHI, HACKIIBKHU 1€ MOKJINBO, BAKUBATUCS TAKUM YHHOM, 1100
JIO3BOJINTY BiHOBJICHHS BUKOHAHHSA BIAIOBIZHUX 30008’ 43aHb>.

Y miTepaTypi 3 MiXKHAPOJHOTO TMPaBa HABOJAATHCS apTyYMEHTHU Ha KOPUCTb TOTO,
110 TIOPYIIEHHST 3000B’sI3aHHSI erga omnes 3adiliae 3aKOHHI iHTepecH 6cix depacas
(xypcus Ham. — I. A., A. T.) i, oTKe, MOKe CIYTyBaTH IiICTABOIO JJIST BXKUTTS
KOHTP3axo/liB yciMa Jiep;kaBaMu, a He Jiule YKPaiHoIO SIK KepTBOI0 POCIChKO1
arpecii. 3060B’s13aHHs erga omnes BKJIIOYAI0Th, 30KpeMa, 3a60poHy arpecii, 3a60-
POHY TeHOIIM/y Ta OCHOBHI TIpaBa Jiioaunu [45, c. 135].

[I{o10 MPaBOMIPHOCTI 3aCTOCYBaHHS KOHTP3aXOAiB i3 OOKY TpeTixX aep:KaB CJIij|
3a3HAYUTH Take. SIKIO MPUIYCTUTH, IO 3aKOHHI IHTEPECH TPETiX [Aep:KaB OyJm
HOPYIIIeHi BHACIIOK arpecii pocii mpoTr YKpaiau i y 1boMy 3B’s13Ky BOHU HaOym
IpaBa BJKMBATH KOHTP3aXO/iB IIOZ0 MOCKBH, TO peaisallisi 1[bOoro mpasa Oyie
MOB’s13aHa 3 TOMEPEIHHOI0 YMOBOIO: KOHTP3aXOIU MAlOTh OYTH CIIPSIMOBaHI Ha
Te, MO0 CIMOHYKATH MOCTPAKIANy Iep:KaBy BUKOHYBATH CBOI 3000B’sI3aHHS 3a
MisKHAPOJHUM TIpaBoM. Tomy caHKILT (KOHTP3ax0/1) MaOTh OyTH THMYACOBUMU
(MPUIIMHUTHCS TICJS TOTO, SIK JepKaBa-arpecop BUKOHAE CBOI 3000B’s13aHHS
[OI0 MIKHAPOAHO-IIPOTUIIPABHOIO JiSTHHS, BKIIOYHO i3 3000B’I3aHHIM, 110
BUILJIMBAE 3 IIHOTO, BIANIKOAYBAaTH 3aBAaHy YKpaiHi MIKOAY) Ta 0O0POTHUMHU.
OTKe, TOJIOBHOIO METOI0 KOHTP3axXO/IiB 3 OOKY TPETiX JIep:KaB € CIIOHYKaHHsT POCil
BUILIATUTH pernapariii YKpaidi 3a mopyImeHHst MiKHapoAHUX 30008’ s13aHb. OHaK
6e3 3roau pocii Mera Il TUMYACOBHUI i 00OPOTHHII XapaKTep KOHTP3aXO/iB, 10
BUILJIUBAE 3 1OTO, BUKJIOUYAIOTH MOCTIHY KOH(DICKAIliI0 3aMOPOKEHUX KOIIITiB,
10 HaJsexkaTh pocii [49, c. 136].

J. McGregor, npueanyiounch 10 nosuiiii D. Kleimann, 3 1150ro npuBosy Takox
HAroJIolIye Ha ToMy, 1o aepskaBu-usenn OOH morogunaucs 3 TuM, 110 KOHTP-
3aXO/I1 ITOBUHHI «CIIOHYKATH JIep>KaBy-IIPaBOIIOPYIIHUKA BUKOHATH CBO1 MisKHa-
poHi 3000B’s13aHHs» Ta OyTH 0GOPOTHUMH, SIKIIO JepKaBa-MillleHb TPUITHHUTD
CBOIO TIPOTUIIPABHY TOBEIHKY. AJie MOWHO POCIiChbKi aKTUBU IepeNaoThCs,
CKayKiMO, ypsITy YKpainu, BOHU TyOJISIThCS 1, BiIIIOBIIHO, HEMA€ MOKJIUBOCTI CTH-
MYJIIOBaTH BUKOHAHHS POCIE0 MiZKHAPOIHUX 3000B’s13aHb. Y pe3yJibraTi BKasaHi
aBTOPU JIOXO/ISITHh BUCHOBKY, 1110 MPUMYyCcOBa KOH(ICKaIlig POCIliICBKNX aKTUBIB
MEBHOIO MipOIO TIOPYIITyBaTUMe MPUITUCH MIKHAPOAHOTO TpaBa [52].

Curin 3a3HaunTH, 1O MiKHAPOJHE TYMaHITapHEe MPaBO TAKOXK HE HAJIA€ IMi/ICTaB
TPeTiM KpaiHaM, sKi He € CTOpOHAMU KOH(MJIIKTY y BiliHI B YKpaiHi, A5 KOH-
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(pickartii pocilicbKUX KOIITIB Ta eKOHOMIYHUX pecypciB. Came TOMY MPOBOJUTU
aHaJIOTi10 MiXK KoHbicKalli€ gep;kaBaMu-iepeMoxkauiamu y [epriii 1 [Apyriii
CBITOBUX BillHaX /iepKaBHUX 1 MpUBATHUX (DOHJIIB Ta €KOHOMIUHUX PecypciB
KpaiH, 0 TpoTpasu, /s 3a0BOJIEHHST BUMOT PO pemnapariii [45, c. 137; 53,
c. 323], Ta migMu TPETiX KpaiH y POCIiChKO-YKPATHCHKIN BiliHI HEKOPEKTHO.

CTOCOBHO TOTO, SIK BUTJIsAA€ mpobiema KoHpickaiii akTuBiB (isUUHIX
ocib i3 TO3UIT MiXKHAPOIHOTO KPUMIHATBHOTO TIPaBa, CJIi/l 3a3HAYUTH TaKe.
K. E Achermann, anaiisyioun 1o npobemy, JOXOANTh BUCHOBKY, 1[0 MaifHO Ta
akTuBK (PisnyHUX 0ci6 MOXKYTh OyTH 3aMOpPOKeHi abo KOH(DICKOBaHI B paMKax
MiZKHAPOZHOTO KPUMIHAJIBHOIO PO3CJiAyBaHHS ab0 KPUMiHAJIBLHOTO MEPeCIimLy-
BaHHA MiXXKHApOJHUM KPUMIHAJIBHUM CY/IOM 3 METOIO IMOJajbloi KoHMicKallil.
[Tanara nornepeHbOrO MTPOBAKEHHS MOsKe 3alPOCUTH Y JlepKaB B3aEMHY TIpa-
BOBY JIOTIOMOTY Y 3B’S3KY 3 «BUABJICHHSIM, BIZICTEKYBAHHSIM 1 3aMOPOKYBaHHSIM
ab0 KoH(icKaIlielo M0XOAiB, MaiiHa Ta MaifHa, a TaKOK IHCTPYMEHTIB ISl ITiJIeit
MoJaIbINoi KoH(MicKallii», 30kpeMa st 3a0e3MedeHHsT BiAIIKOYBaHHS IKOIH
norepmianm. lonpasza, K 3amo6iKHII 3aXi) TAKWIl 3aIUT MOKINBUANA TLIbKK
mic/Is BUiadi opziepa Ha apernT abo moBicTku 10 cyay. OTike, Ma€ icHyBaTH mpu-
HaiiMHI O6IPyHTOBaHa Mif03pa, 10 KOHKPETHAa 0coba BYMHWJIA 3JI0YNH, SIKUN
nigmnanae mig opucaukiio Cyay [45, c. 137].

CiabkuM MicLeM KaHaJChKOro 3akoHy, Ha aymMKy A. Dornbierer, € Te, 1o nopir
JUIS T IaBaHHsT 0COOM PEKUMY CAHKII Je1o HU3bKUH 1 6a3yeThCs HA «[yMILi»
(IpUIyIIeHHI) PO iCHYBaHHS MEBHUX 00CTaBUH; MEPEJiK 0Ci0, 1040 AKUX BiH
MOKe OyTH 3aCTOCOBaHU, C(HOPMYTHOBAHIIT MAaKCUMATIbHO aOCTPAKTHO (<«Oy/Ib-
siKa 0coba» B IHO3eMHIl fepsKaBi); akTHB MoOKe OyTH 6e3M0BOPOTHO KOH(MICKOBa-
HUH 32 JIONIOMOTOIO TIPOCTOTO CYIOBOTO TIPOIIECY, /i€ Bifl YPsily BUMATAE€ThCS JIUTIIE
POAEMOHCTPYBATH, IO aKTUBU OYJIM IiJaHi CAaHKI[sIM i 110 BOHU <«HaJIesKaTh
0co0i, 3rajianiii y mboMy po3HopsiKeHH], ab0 YTPUMYIOTBCSI YU KOHTPOJIOIOTHCS,
IPSIMO 4K OIIOCEPEAKOBAHO, 1i€i0 0coboo» [54, c. 17—18].

KpuTuku 3aKoHy B KaHAJICHKOMY TapJaMeHTi 3a3HadalIu, Mo <...Cyay Oye BaKKO
He TIOTOJIUTHCS 3 HAKa30M Ypsiy KOH(MICKyBaTH aKTUBHU Ha IIi/ICTaBaX, sIKi CTOCY-
IOTHCSI MIsKHAPOZHOTO MUPY Ta Oe31eKH, i skuii, 6e3cyMHiBHO, Oy/ie MpeicTaBie-
HUI y BCIJISKIN TPUBIJIeiOBaHii Ta ceKpeTHii iHdopMarllii. Y Takux CUTYaIlisx
s 6orocs, 1o ¢y Oyje 31e0ibIIoro TYMOBOK IIe4aTKOo, OJAATHEHOI Y (hopMy
BEPXOBEHCTBA TIpaBa» [55].

[TeBHOIO MipOIO PilIyYiCcTh KaHAJCBKOTO YPSIY 1IO/I0 TTPABOBOTO BPEryJIIOBaHHS
MUTaHb KOHQICKaIlil POCIMChKUX aKTUBIB MOKHA TTOSICHUTU TUM, 110 TIPE/ICTaBHU-
I[TBO KaHaJChKOTO Oi3Hecy B POCIACHKIN (eaepartii Oy/10 He3HAYHUM JI0 TTOYATKY
pociiichKol arpecii B YkpaiHi.
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Opnnaxk He Bci fepskaBu-TIapTHepr KaHaan 3 aHTUPOCIMCbKUX CAHKITIH TOTOBI UTH
ii mstxoM. Y amepukaHchbKOMY aHamiTuaHOMY 3BiTi «Proposals to Seize Russian
Assets to Rebuild Ukraine», npucssiuenomy npobsiemi Korbickailii pociicbkux
aKTHUBIB /IJIs1 BITHOBJIEHHSI YKpPaiHU, HAroJIONIYETHCS HA TOMY, 1110 TaKi apeniTu
MOKYTh CTBOPUTH TIPENEIEHT JJist MalOyTHBOI KoH(icKarlii MaitHa aMeprKaH-
CHKUX 1IHBECTOPIB, SIKIIO iHO3eMHi gep:kaBu mobadyarh y aisx Cronydenux IITa-
TiB MOPYIIeHH MiXkHapoaHOro mpaBa. Kpim Toro, koHdickallisi akTUBIB MOKe
CIIOHYKATU 1HO3eMHUX iHBecTOpiB (Hampukiazn, 3 Kuraio, CayniBcbkol Apasii,
Typeuuntu Ta iH.) yrpumyBaTucs Bix Briaagens y CIITA, skimo Bonn mobavars,
0 iXHi IMpaBa 3aJUIIAI0ThCS 3apYYHUKAMU TIePUTIeTiHl 30BHIITHBOI MOJIITUKH,
He3aJIe;KHO BiJl TOTO, SKUMU CITPABEJIMBUMMU € 1XHI TIPeTeH3il Ha MPaBO BJIACHOCTI
[46, c. 8; 56]. Obepesxto 10 mponosuilii KoH(icKallii pociiicbKiX aKTUBIB MOMPH
MO3UIIiI0 TTapJIaMeHTy cTaBUThcA aaminictpatlis /Ix. baiinena, 3okpema MiHicTep-
ctBO (inancis CIIA [57]. Tloka3oBo, 1o 3aKOHOIPOEKT, BHecenuii o0 Cenary
CIITA y ksiTHi 2022 p., sskuit HagaB OM MPE3UAEHTY MOBHOBAKEHHST KOHMICKO-
BYBaTU aKTUBU OJIIrapXiB, 3a3HAB TOPA3KH IiCJIg TOTO, IK AMEPUKaHCBKUI COI03
TPOMAJITHCHKUX CBOOO/I TIOTIEPEINB, IO BiH, iIMOBIpHO, Oy/ie CKacoBaHWiT y CyIi
[58]. Came ToMy oimiiini ocobu Ha 3axoi MPAIIOIOTH Yy HAIPSIMI PO3ITHPEHHST
CIIMCKY 3JIOYMHIB, sIKi Mepe16avaioTh apelrT.

Ypanu neskux €BpoleiicbKUX KpaiH, 30kpemMa EcToHil, 3agBuUin, 1110 HaJAaAyTh
OOIPYHTYBaHHSI 3aKOHHOI'O apeliTy 3aMOPOKEHHMX POCIChKMX aKTHUBIB (sK
BiZIOMO, CaHKIIil € TTOJITUIHNMH, a He KPUMIHAJIbHO-TTPABOBUMU TIO3HAYEHHSIMH,
a TOMY 3aCTOCYBaHHSI CaHKIIIll came TI0 co0i He € JIOKa30M CKOEHOTO 3JI0UHMHY);
PO aHAJIOTIUHI HAMIPW 3asBUJIN YPSIAU i iHIIMX KpaiH!, oJHaK MOTpH Iie Ha
ChOTO/IHI HaJIesKHa 3aKoHOo/IaBya 6asa Tak i He chopmoBana (A. Dornbierer nore-
pejKae, Ko MexaHisM KoHdicKallii akTuBiB Oyjie 3anpoBaykeHo B €BporIi, BiH,
iMoBipHO, Oyzie ockap:keHUl Ha Tiil miAcTasi, o mopymuye cr. 1 [Iporokomny 1,
a TakoX cT. 6 €BponelichbKOI KOHBEHIIIT PO 3aXUCT TPaB JIOIUHU i OCHOBOIIO-
JIOKHUX ¢BOOOJ; 3 iHIIOro OOKY, Cy/10Ba MPAaKTHKa BCTAHOBMJIA, 1110 HaraTo 1pas,
mo 3axuiieHi KoHBeHIli€0, He € abCOMOTHUMHU i MOXKYTh OyTH TIOPYIIEeH] 3a
HeBHUX OOCTAaBMH, 30KpeMa, MOXKJINBUN apryMeHT, 10 MexaHi3Mu KoHickarii
MOKYTh GYTH TIPUITHATHUMHY, SIKIIIO BOHU BBAsKAIOTHCS MPOIOPIIHHIM 3aCO60M
NOCSITHEHHSI «CyCITibHOTO iHTepecy» [59; 60]). JlomaTkoBi TpyaHOI BUHUKAIOTDH
y 3B’I3Ky 3 THM, 110 HAI[IOHAJIbHI TH/IXOIM MAIOTh OYTH Y3TO/KeHi i3 3araabHO-
€BPOINENCHKUM MiIXOJ0M, CTOCOBHO SIKOTO €Bpornelicbka KOMICig MOKM M0 He
JMUUTILIA 3TOU.

'Y rpaBui 2022 p. Jlursa, CioBauunHa, Jlatis Ta EcToHis y cHimbHOMY JIMCTI 3aKk/INKaIH UT€HIB
€C BU3HAYNTH TIPABOBI MIIAXN /71T KOHMICKATI] BXKe 3aMOPOKeHNX y €BPOII KOIITIB, 0 HATEXKATh
pocificbkum BizMIHUM i IOPUATIHUM 0cobaM, a Takox LleHTpasbHOMY GaHKy pocii.
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Cyeepennuil imynimem ino3eMHUX Oeprcas

OkpeMoi yBaru 3acjiyroBye 1mpobjieMa CyBEePeHHOrO IMyHITeTy iHO3eMHUX JAep-
JKaB y 3B’s13Ky 3 mpobJsieMoro KoH(icKallii akTtusiB pociiicbkoro IleHTpobaHKY.
CyBepeHHUIT IMYHITEeT — Ile BUJYYeHHSI iHO3€MHOI Jiep:KaBu, il MaliHa 3-Ti/
IOPUCAUKITI HallioHaTbHOTO cyxay. [Iutanns, noB’g3ani 3 cyBepeHHUM IMYHITETOM,
€ JIOCUTDh YyTJIUBUM MOJITUYHUM PIIIEHHAM, aJ[Ke IPUHIMIT B3AEMHOCTI B MiXK-
HapOJHUX BiJIHOCMHAX HIXTO HE CKACOBYBaB.

bputancekuit Akt nipo imyniTetu aepsxkas (1978) mpsimo Bukmiovae 3i cepu
CBOET i1 «IIPOBAIKEHHS, 1110 CTOCYIOThCS OY/Ib-40r0 BUNHEHOTO abo0 MOB’SI3aHOTO
31 30pOMHMMU CUJIAMU JieP:KaBy, KO Taki Oysau npucyTHi B CrosiydeHoMy
Kopomisersi» (m. 2 cr. 16) [61]. Anamoriune craBienHs nepeabadero ct. 31
€sponeiicbkoi Konseniiii npo imyHnitetu fep:xa (1972) [62]. O. BoasinaikoB
3 I[bOTO TIPUBOJLY 3a3HAYAE, 1110 TTPABO BAKIMBUX IOPUCAUKIIIN HABITH TaM, Jie /i€
KOHIIETIIIist 0OMEKEHOTO IMyHITETY, He J03BOJISIE 3/IIICHIOBATH CY/IOBY IOPHUCANK-
11if0 MIO/I0 MTKO/U, CIIPUYUHEHOI JIeP;KaBOI0 B X0/II BOEHHUX il [63].

3aHEmoKOEHH ST IO/I0 TOTO, IO 3aX0/IH, SIKi J03BOJISIIOTH KOH(DICKAIIIIO Aep/KaBHIX
AKTUBIB, HATIPUKJIAJ, TUX, 110 HAJIEKATH IHO3EMHOMY IIEHTPAJIbHOMY GaHKY, TIOPY-
IIYBaTUMYTh MIKHAPOIHI HOPMH MO0 CYBEPEHHOrO IMYHITETY, BUCJIOBIIOITH
i 3apy0iKHI HAYKOBII.

3arajibHOI0 TeHJIeHIliI0 (X04a iCHYIOTh i BUHSITKN) OCTaHHIX /IBOX JIECATHUJITDH €
MOCUJIEHHST IMYHITETY BiJl TPUMYCOBOTO CTATHEHHSI HA MAalHO 1HO3EeMHUX I€H-
TpaJabHUX OaHKIB!, 110 BiAmoBizae miaxony, npuiiasatomy B Kouseniii OOH mpo
IOPUCMKITINHI IMyHITETH iep:kaB Ta iX BiaacHocTi (cratti 19, 21) [64]. [depxkasy,
SIKi TIparHyTh 3a/Iy4nTH ab0 30epertn iHBeCTHIliT iHO3eMHIX IIeHTPaTbHNX OAaHKIB,
a 11e Aprentuna, benbris, Kuraii, @pamnitiss, Anonist ta iH., IPOTATOM OCTAHHIX
POKIB yXBaJWJIM 3aKOHOJABCTBO, CIIPSIMOBAaHE Ha IiJBUIEHHS IMYHITETY BiJ
MPUMYCOBOTO BUKOHAHHS MO0 aKTUBIB IEHTPaIbHUX OaHKiB. 3aKOHOAABCTBO
Benukoi Bpuranii, ITakucrany, ITiBgenno- Adpukarcbkoi Pecriybiku ta Cinra-
mypy, mo chopmysasocst Ha Mexi 1980-x pp., Hagae Maiike aGCOMOTHUIT IMyHITET
Bi/l TPUMYCOBOTO CTSATHEHHs Ha MAiHO IEHTPaJbHUX OaHKIB UM IHITMX OPraHiB
IPOIIIOBO-KPEAUTHOTO peryioBanus nepxasu [65, c. 18—19]. Cuin 3aznaunti,
10 B MUTAHHSX IMYHITETY HEHTPaJbHUX OaHKIB 3aKOHOJABCTBO HU3KHU KpaiH,
3okpema KHP, nie 3a mpunmumnom B3aemuocTi [66].

Ocob6amBoi yBaru 3acayrosye nosuilis CIITA 3 1iporo nurtants. Y CronyueHnx
[MIraTax, 9K i B AedKUX IHIMUX KpaiHaxX, MiXKHAPOJHO-IIPaBOBE 3000B’A3aHHS
HaJ[aBaTH IMyHITET aKTHBaM iHO3eMHUX IEHTPAJIbHIX OaHKIB 6yJ10 KoandikoBaHO
3akoHOM TIpo iMyHiTeTH iHo3eMHUX cyBepeHiB (FSIA).

! Coig 3asHauMTH, 10 HU3Ka KpaiH, Hacammepesa Beswka BpuraHis, 3axuiiae MailHO IEHTPabHIX
GaHKIB SIK BiJl [IOCT-, Tak i Iepe/ICyI0BUX 3aXO0/IiB IPUMYCOBOIO BUKOHAHHSI.
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FSIA Tta mixkHapomHe TpaBO 3aXMIAIOTh 1HO3eMHI Jlep;KaBU Ta 1X OpPraHU Bif
IOPUCAUKILIT HAIlIOHAJbHUX CY/IB Ta BiJl 3aXO/[iB I[OJ0 BUKOHAHHS CYIOBUX
pitrerb. 3aMOpPOKYBaHHSI aKTHBIB IEHTPAJbHOTO OGaHKY 4Yepe3 YIpaBJiHHS
3 KOHTPoJIIo 3a iHozemMHuMU aktuBamu Minictepcersa inancis CIIIA (OFAC) ne
nepenbavae yyacti cyay Ta 6yab-Koi (GopMU IIPUMYCOBOIO BUKOHAHHS CYI0BOTO
pimennsd. [llo crocyeTrbes Pocii, To nupektuBa OFAC daktnuno 3amMopoxkye
aKTHBH, ajie He Tepedayac HaKIaJeHHsT apernTy 4u KoHbickarrii'.

FSIA HazaB iHO3eMHUM I[eHTPAJIbHIUM OaHKaM Ta OpraHaM IPOIIOBO-KPEAUTHOIO
peryJIioBaHHs BJIaCHWIA 3aXUCT BiANOBiAHO 10 posainy 1611(b)(1) mns Bupimenns
npobsemu [69]. 31 cepras 2015 p. Anensimiiianii cyx apyroro okpyry CIITA
YXBAJIMB PillleHHs] Ha KOPUCTh IleHTpasbHOro 6aHKy APreHTHHU B OJHOMY 3 YHC-
JIEHHUX CyJOBUX PO3TJIS/IB, iHIIIIOBAaHNX BIaCHUKAMM HEBUILTAYeHUX 00JTirariin
Aprentunn. Pimenns y cupasi EM Ltd. i NML Capital Ltd nmporu Banco Central
De La Republica Argentina mocusioe Bcranosieny 3akonogasctsom CIITA
MPe3yMIIIiI0 Ha KOPUCTh CYBEPEHHOTO IMYHITEeTY OpraHiB Jiep;KaBu 1 BU3HAYA€E
JysKe BUCOKWIT opir st 1i cripoctyBantst. L. Shore ta D. Paez 3 nboro npuBoy
3a3HAYAIOTh, 1110 /Ipyruii OKpyr yCTaHOBUB JIy>Ke BUCOKUI CTaHAAPT 51 Kpein-
TOPIB, SIKi TIParHyTh BCTAHOBUTH, 1110 iHO3eMHI ypsIZIOBI iHCTpyMeHTH € alter egos
6aTbKiBCHKOTO ypsay. 3axuct Hpio-Mopka sk rio06aibHoro GiHancoBoro nenTpy
€ NMPUHANMHI OJJHUM 13 MOTHUBIB I[bOTO PillleHHS, OCKLIbKYU JIpyruii OKpyr sSICHO
JIaB 3PO3YMITH, 110 OCIabJeHHsT IMYHITETY BiJl TI030BY UM apellTy, SKUM 3a3BUYail
KOPHUCTYIOTHCSI iIHCTPYMEHTAIbHI CTPYKTYPU 1HO3EMHUX Jlep:KaB, MOKe TTPU3BECTH
10 BUBeJIeHHs pe3epBiB neHTpaibiux 6ankis 3i Croayyennx Ilraris [70].

Cuip 3a3HaUNTH, 1O TTET MTO3UITIT aMePUKAHChKa CY/I0Ba CUCTEMA JOTPUMYBaJIacs
i B TIOZAJIBIINX PilleHHsIX, 30KpeMa cTocoBHO [leHTpasbHoro 6anky Adranicramy.
3 1[bOTO TIPUBOJLY €KCIIEPTH 3a3HAYAIOTD, 10 aKTUBY IIEHTPAIBHOTO OaHKY MalOTh
MpaBO Ha OCOOJMBUI 3aXMCT BiJl BAKOHAHHS CyAOBUX PillleHb BiAOBIAHO 110
MIKHAPOJIHOTO 3BUYANHOTO TIpaBa, 10 perymaioe imyHiTeT. HagaBmm pornoMory
B I[MX CITPaBax i HAKa3aBIIH MepefaTH akTUBU apraHchbKoro LleHTpaabHOTO GaHKy
KpeauTopaM 3a PillleHHsAM cyy, cya 3pobuth Criosmydeni [IItaTi mopyimHuKoM
3BUYATHOTO MIKHAPOJHOTO IPaBa; KPiM TOrO, Iie PillleHHA 3aBJaCTb KON
nisisiM 3oBHIMHEBOI TTosiTuku CIITA, moB’s3aHuM i3 HEJOTOPKAHHICTIO aKTUBIB
HeHTpanbHoro 6auky [71].

[Ilo0 MOTEHIIITHOrO BUKOpUCTAaHHST akTuBIB LleHTpasbHOTO GaHKY pOCii st
KOMIIeHcallii YKpaini BoeHHuX 30UTKiB MinicTepka ¢inancis [x. Vennen naspana

! upextusn OFAC [67] BumaHo Ha TincTaBi BUKOHABUOTO yKa3y mnpesujenta J[x. DBaiimena Bifm
15 ksitast 2021 p. (EO 14024 [68]), B stkoMy #A€THCSI PO Te, IO YCsI BJIACHICTH Ta MAHOBI iHTEpecH
Ha tepurtopii CIITA «3ab0K0BaHi i He MOXKYTh OyTH IepeaHi, OlJIaueHi, eKCIIOPTOBaHi, BUTyUeHi
a6o iHmMM YnHOM BUKOpHCTaHi». Ile hopMmysoBaHHs He BUMara€ apeniTy 9u KoHdickarlii akTuBiB
HEHTPAJIbHOrO OaHKY, a TOMY IMyHITeT He €.
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TaKi 3aX0/IM «HE3aKOHHUMU», a YUHOBHUKN Ka3HAyelCTBA «BUCJIOBUJIM 3aHEIO-
KOEHHA 3 IIPUBOJLY CTBOPEHHS IIPEIe/IeHTIiB Ta IiJ[PUBY J0BIPU 1HIINX KpaiH 10
36epiraHHs aKTUBIB CBOIX IeHTpasbHuX OankiB y CIITA» [72].

Boxnouac, sik 3aznadae 1. Brunk, sikimo pociiicbko-ykpainchKa BiiiHa 3aTSITHETBCS,
Ha Konrpec 3pocraruMe THCK i3 BUMOTOIO BUJIJIUTH 3aMOPOXKEHI POCIiChKi
AKTUBH JlepsKaBaM, sIKi OCTPasKAaIN Bi pocii abo kordmikTy. I1i akTuBrM MOXKYTH
OyTH TIepeiati Jist JOMMOMOTH Hapoay YKpaiHu, IK y BUMAAKY 3 YaCTHHOIO aKTH-
BiB Ilenrpanbuoro 6anky Adranicrany, IpusHadyeHuX Aas Ojara aprancbKoro
Hapo.y, a00 /st BUTJIAT aMePUKAaHChKUM KPEIUTOPaM UM iHIIMM ocobaMm, sIKi He
MOXKYTb CTATHYTHU KOIITH 3 POCii, IK y BUNAAKY 3 AJDKUPCHKUMH YTOJaMu, 110
MTOKJTaJTN Kpall ipaHchKiit kpusi i3 3apyunukamu 1979-1981 pp. Hlonpasaa, ciiz
3ayBaKUTH, 1110 CUTYAIlisT 3 POCIEIO BiZIPIZHSETHCS Bijl BUTIA/IKIB 3 AdraHicTaHOM
yn Benecyesoro, ko CIIA 103Bosi BUKOPUCTOBYBATA aKTUBU 1IE€HTPATbHUX
6aHKiB TOJITUYHUM CHJIAM, SIKi BOHU BBaJKaJIM 3aKOHHUM ypsiaoM. [Iis Toro,
106 1110 pakTUKy 3actocyBaTu 10 pocii, CIITA Ta 3axomy B 1ijiomy goBesocst 6
BU3HATHU 11 TEPOPUCTUYHOIO JIEPKABOIO, IO CKJIAJTHO YSIBUTU ChOTOJIHI.

3asesKHO BiJl TOTO, SIK Taki KpOKK OyayTh 0hOPMJIEHi, 3r0ZIOM MOKYTh OyTH TIOPY-
IIeHl MUTAHHA 111010 HeJIOTPUMaHHST HAJIeKHOI ITPABOBOI TIPOIIE/TypU, KOHCTUTYIIii-
HUX TIOBHOBasKeHb TpesujienTa. besymoBHo, KoHrpec Moyke BUPITIATH 11l IPOGIeMn
3 IMYHITETOM ILJISIXOM BHECEHHS 3MiH /10 3aKOHY I1PO IMYHITET iHO3eMHUX CyBepe-
HiB, SIK 11e OYJI0 3p0O0JIEHO Y MUHYJIOMY MO0 aKTUBIB ipaHCHKOTO IEHTPAIbHOTO
GaHKy. AJte, HaBiTh KO 3akoHOAaBCTBO Criosyuennx [Itaris Oyze 3MiHeHO, Taki
3aXO0/IN BCE OJTHO MOKYTh TIOPYIIYBAaTA MiKHApOHe TIpaBo [73].

MixHapo/He 3BMYA€EBe MPaBO, SIK MPABUIIO, 3abe3Medy€e iIMyHITET aKTHUBIB iHO-
3eMHOI JlepKaBu BiJl CY/IOBOTO TiepecijlyBaHHs B iHIIIN gepskasi. Lleit imyHiTer
TAKOK YaCTO FapaHTYEThCS HAIIOHAJIILHUM 3aKOHO/IABCTBOM, HAIIPUKJIA/] 3aKOHOM
CIIIA «ITpo inozemumit cyBepeHHUH iMyHITET». X04a MOKHA CTBEPIKYBATH, 1110
3aMOPO’KYBaHHS aKTUBIB IHO3€MHOI /lepKaBU il CAHKIIISIMU He TIOPYHIY€E e
iMyHiTeT (Ha Tiii MijIcTaBi, 1110 3aXi/l 3aMOPOKYBaHHS HAKJIAIA€THCS 11032 MEKaMU
CYZOBOTO TIpoiiecy), Oyae CKIaaHO CTBEPIKYBATH, MO KOH(MICKAIls THX caMuX
i/ICAaHKIIITHUX aKTUBIB 32 PIIIEHHSM CY/ly He € TTOPYIIeHHSIM.

Bucnosku

Bupimenns npobemMu nepejgadi 3aapemroBanux aktusis IleHTpaabHOro 6aHKyY
pocii Ta MiJICAHKITIHHIX KOMIIaHIl POCIMChKUX OJIIrapXiB Ma€ Ba)KJIMBe 3HAUEHHS
He TLIbKK I YKpainu, a il JJ1s MisKHAPOAHOTO IyOJIiYHOrO IIpaBa Ta HalliOHAJIb-
HOTO TIpaBa JiepsKaB, 10 MAIOTh HaMmip KOH(ICKYBaTH TaKi aKTUBU, B KOHTEKCTI
OLJIBII HIMPOKOI'O IMUTAHHS PO MPUTATHEHHS 0 MizKHAPOHO-IIPABOBOI BiAIOBI-
JAJIBHOCTI JIepsKaBH, M0 PO3B’s3ajia arpecifo. /{1 Ykpainu KoHdicKallisg akTUBIB
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KpaiHu-arpecopa ctaja 6 Ji€EBUM IHCTPYMEHTOM KOMIIEHCAIlil 3aBAaHoi MIKO/IH.
[Teit Kxpok MaTMMe CUMBOJIIUHE 3HAYEHHS, OCKIJIBKU Tlepe/iada 3aMOPOKEHNX
POCIHiChKMX aKTUBIB YKpaiHi IiIKPECIIOE 11 HEBi/'EMHE TIPaBO Ha CyBepeHiTeT
i TepuropianbHy 1imicHicTh. Kpim Toro, mpobiema koHdicKallii pociiichKIX akTH-
BiB € CTUMYJIOM JIJIST aKTUBi3allii Mi>KHAPOIHOI CITiBITpalli KpaiH, sKi 3aMOPO3UJIN
POCi#iChKi aKTHBH, OCKIJIbKM Ha CHhOTOHI YMHHE MisKHApOJHE TyOJidHe MpaBso,
npaBo €C Ta HamioHaJbHE IIPABO HE MICTITh IPABOBUX HOPM, SIKi Iepeabaya-
I0Th BIJIIMMOBIIHI MeXaHi3MU. 3AIHCHUTHU K KOH(ICKaIi0 POCIiCbKUX aKTUBiB
MO3aMPAaBOBUM MIJISAXOM [IJIsT KpaiH 3axo/y Ta iHIINUX eMOKPATUYHUX KpaiH €
HENPUIHATHOIO ITPAKTUKOIO.

Ha cboronni ynHHe MikHapojiHe 1 HalllOHAJbHE IIPAaBO He MAa€ IMepelIKo/l /Jis
6J0KyBaHHS («3aMOPOKYBaHHsI») pociichbknx akTuBiB. CTOCOBHO KOH(DicKarrii
aktuBiB [leHTpasbHOrO GaHKY POCii Ta aKTUBIB POCIICHKUX OJITapXiB CUTYaITis
BUTJISI/IA€ iHAKIIE: HAa PiBHI MiKHAPOIHOTO IyOJiYHOrO TIpaBa, a TaKOK HaIlio-
HaJIBHOTO IpaBa JI0 MOYaTKy arpecil mporn Ykpainu He OyJio HOpM, siKi 6 per-
JIAMEHTYBJIM TI/ICTaBUM 1 TIPOIEyPYy 3AIMCHEHHST Takoro apemiTy. MizkHapoaHa
CIIJIBHOTA CbOTO/IHI BUMYIIIEHA 3/IICHIOBATH TIOTIIYK ITPABOBUX MEXaHi3MiB TaKoi
KoH(icKarllii HacamIiepes Ha HallioHaJbHOMY Ta Ha piBHI €C.

Mixknapojte my6JiuHe 1paBo, K IpaBujo, 3abesredye iMyHITET aKTUBIB iHO-
3eMHOI JIepyKaBH, MepeyciM aKTHBIB 1eHTPaJbHOrO OaHKY, Bijl CyZ0BOTO Iepe-
CJilyBaHHA B 1HIIN JAep:kaBi. [leil iMyHITeT TakoX IEBHOIO MipOIO rapaHTy€EThCS
HaIlioHAJbHUM 3aKOHOMAaBCTBOM. OTiKe, TIpaBO BaKJIMBUX IOPUCAMKIIINA HaBIiTh
TaM, Jie Ji€ KOHIIEMIlist 0OMEKEHOTO iIMYHITETY, He I03BOJISIE 3/iIICHIOBATH CYIOBY
IOPUCINKITIIO OO KON, CHIPUYNHEHO] /IEPKABOI0 B X0/1i BOEHHUX Aiil. Kpim
TOTO, MOTPIOHO BPaxOBYBaTH MOJITHYHUI i EKOHOMIYHWIT YNHHUK: I€PKaBH, SIKi
HParHyTh 3aay4uT abo 36epertu iHBeCTHIll iIHO3eMHUX IEHTPaJbHIUX OaHKIB,
YXBaJIIOIOTh 3aKOHO/IABCTBO, CIIPIMOBaHe Ha IMJBUIIEHHS IMYHITETY Bijl Npu-
MYCOBOTO BMKOHAHHS PillleHb MO0 aKTUBIB IEeHTPaJbHUX OaHKiB. BUKOpH-
cranns gocsigy CIITA 1mono mepegadi yacTMHM aKTUBIB IIEHTPaJIbHUX OAHKIB
Adranicrany i Benecyesnu y Bunasxky pocii npuHaiiMHi CbOTO/IHI BUKOPUCTATU
npobiemarnyno. [lorenriitno nanpukian, Kourpec CIITA moxke BupimmTH 1
npo0sieMu 3 iIMYHITETOM TIJISIXOM BHECEHHSI 3MiH /10 3aKOHY MPO iMyHIiTeT iHO-
3eMHUX CYBEPEHiB, SIK 1€ OyJI0 3p0OJEHO Y MUHYJIOMY TIOJI0 aKTUBIB ipaHCHKOTO
LEeHTPAJIbHOro OaHKY, ajie OLIHUTH WMOBIPHICTDH I[LOIO KPOKY i HOro HACIIIKK
CBOTO/IHI HEMOXKJIUBO.
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Anoranis

Axmyanviicmy 00CHONCENHS 3YMOBIEHO MUM, U0 NOCMIUHWIL HelUmpaiimem ma opza-
nizauis xKoaexmuenoi 6esnexu — CKAAOHUL i HeoOHo3HauHull 6ubip, SKUIL NOCmas nepeo
Yipainow 3 momenmy 3006ymmst nesanexncnocmi. Memoio cmammi € 0ociioncenis eeono-
Uil 6e3nexosoi NOMMuUKU He3aiexncnoi Ykpainu, axa npouuna CKAaonuil wasx 6i0 npozo-
JIOWeHHs CIamycy NOCMitHO Helmpaiviol i no3abiokoeoi depicasu 00 KOHCMUMyuitino
3aKPINIEH020 308HIUHPONOIIMUYHOZ0 KYPCY HA €6POAMIAHIMUYNRY THmezpayit. Y pobomi
BUKOPUCTIANO ICTOPUMHULL, O0ZMAMUYHULL T NOPIGHAIOHO-NPABOGUTL MEMOOU 6 NPOUECE
Q0CHIOINCENHS ICMOPUUHOZ0 ACNEKMY 2eHe3Ucy NOJIMmuKU nauionaivnoi 6esnexu. ITio uac
GUBUENHS DISHUX WAAXIE 3a0e3neueniis HAuIOHANLHOL 6e3NeKU GUKOPUCMAano Jianexmuu-
HUTL MemO0, Wo 0ano 3M02Y BUOKPEMUMU 08a ULTAXI: NPOZOJOUEHHS CIMAMYCY NOCALIHO
netmpaivnoi depicasu abo yuacmv 6 opzanisauii xorexmuenoi desnexu. Xpononoziumi
MexHci QOCTIONCEeHHS. BUSHAUEHO 810 MOMEHMY NPOZOLOUEHHSL 0ePHCABHO20 CYEepeHimemy
Yipainu. ¥ cmammi dogedeno, wo norimuuni i nayxosi debamu npo nepesazu Heumpa-
JAmemy uu yuacmi 6 opzanizauii Koiexmuenoi 6esnexu 0is 3abesneuenns cysepenimemy
i mepumopianvnoi uiiicnocmi 0eprcasu, a MaKolc HAUioHAILHOT OE3NeKU cBPONCUCHKUX
Kpain noe’szani 3 6iNOIAPHOI MOOCILIIO MINCHAPOOHUX GIOHOCUN, SKA CKAALACS 6 eNOXY
X0100107 6itinu. 3a yux ymos oxpemi esponeticoki depacasu (Ascmpis, Iprandis, Dins-
iz, Illseyis), nonpu nezamusnuil doceio /lpyzoi c6imosoi sitinu, kKoau zpybdo nopyuyeascs
CMamyc HeumpanbHux 0epaicas, 6Ce Jc GO ONUHUMUCS 34 MENCAMU NPOMUCTOSHHIS 060X
BITICHKOGO -NOMMUUnUX ON0KI6. 3 Ui€I0 Memoi0 BOHU NPOOIOWYBANU Cebe NOCMIUHO Hell-
mpareHumMu ma 6pan yuacmv y pyci nenpueonanms. Y 00caioxcenmi 3aznaueno, wo 6ioxio
6i0 Ginonspnoi moderi na neenuil uac npuzacus ouckycii. OOnax NoAMuUKa pesanuusmy
i HeoimMnepcoKa 10eonozis, 63smi na 030POENHsL POCIICOKUM KePIGHULTMBEOM, 3MYCUNU E6PO-
NeUcyKi 0epiacasu nepeocMuciumu OouiibHicms JOMpPUManis NOCMIUH020 Helmpaiimemy
6 Kommexcmi cyuacnoi zeononimuunoi cumyauii. Poskpumo obymosienicmo nadamnns na
MoMenm cmeopenns Ykpaincokoi depicasu nepesazu cmamycy NOCMAlHO HeumpaibHoi
i n03aO10K0601 depicasu sx zapanmii nauionaivioi besnexu Yxpainu nasswicmio soep-
1ol 36poi na i mepumopii, w0 YHEMONCIUCIIOBALO YUACMb 6 OP2AHI3AUIl KOLeKMUBHOL
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besnexu (HATO). fAoepne possbpoenns, saxe soiicuunra Ykpaina nio muckom pocii ma
CIIIA, idkpuno wasxu ons nopmanizauii eionocun 3 €sponeticokum Corsom i HATO.
Boonouac, oopaswu ecmyn do HATO six eapanmiro eracnoi 6esnexu, Yxpaina ¢ XXI cm.
O0eMOHCMPYBALA HENOCTIO0GHICTNL Y PEANI3aUil 6020 HAMIDY UePe3 KOAUBAHHS 306HIUHBO-
noximuun020 Kypcy npesudenmie Yxpainu. Azpecis npomu Ykpainu, posnouama pocien
¢ 2014 p., spobuna yuacmov ¢ opzanisayii 3 xorexkmuenoi 6esnexu (HATO) numanmnsm
uacy. Habruncenns 36poinux Cun Yepainu do cmandapmie HATO dano nosumuenuil
pesyrvmam y 6idbummi 36potinoi azpecii pociiicokoi (pedepauii. 36potni Curu Yepainu,
SIKI MONCHA 68ANCATMU CbO20OHT Hatidocsidueniuor apmiero 6 Ceponi, pobasms Ykpainy
oancarnum urernom HATO nicas 3aeepuienis 6iinu.

KouoBi ciioBa: jep:kaBHIIN CyBEePEHITET; HAIlIOHAIbHI IHTEpPeCH; HallioHaIbHa Ge31eKa;
HOCTIiHMIT  HelTpamiTeT; KoJeKTUBHA Oes3leka; IiBHIYHOATIAHTHYHA IHTErpallis;
obopona; BiiiHa; Ykpaina; HATO.

From Neutral Status to a Course Towards Collective Security:
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Security
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Research Institute of State Building and Local Self-Government
of the National Academy of Legal Sciences of Ukraine, Kharkiv, Ukraine
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Abstract

Permanent neutrality and the organization of collective security is a complex and ambiguous
choice that Ukraine has faced since gaining independence. The purpose of the article is to
study the evolution of the security policy of independent Ukraine, which has gone a long
way from the proclamation of the status of a permanently neutral and non-aligned state to
the constitutionally enshrined foreign policy course towards Euro-Atlantic integration. The
work uses historical, dogmatic and comparative legal methods in the course of studying the
historical aspect of the genesis of national security policy. The author uses the dialectical
method to study various ways of ensuring national security, which made it possible to
distinguish two ways: the declaration of the status of a permanently neutral state or
participation in a collective security organization. The chronological boundaries of the study
are defined from the moment of proclamation of Ukraine’s state sovereignty. The article
proves that political and scientific debates on the benefits of neutrality or participation in
a collective security organization for ensuring the sovereignty and territorial integrity of the
state, as well as its national security of European countries, are related to the bipolar model
of international relations that emerged during the Cold War era. Under these conditions,
some European states (Austria, Ireland, Finland, Sweden), despite the negative outcome of
World War II, when the status of neutral states was grossly violated, still wanted to stay
outside the confrontation between the two military and political blocs. To this end, they
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declared themselves permanently neutral and participated in the non-aligned movement.
The article notes that the departure from the bipolar model has temporarily dampened
the debate. However, the policy of revanchism and neo-imperial ideology adopted by
the Russian leadership forced European states to rethink the feasibility of maintaining
permanent neutrality in the context of the current geopolitical situation. The author reveals
that at the time of the creation of the Ukrainian state, the preference for the status
of a permanently neutral and non-aligned state as a guarantee of Ukraine’s national
security was conditioned by the presence of nuclear weapons on its territory, which made it
impossible to participate in the collective security organization (NATO). Ukraine’s nuclear
disarmament, which was carried out under pressure from Russia and the United States,
opened the way for normalization of relations with the European Union and NATO. At
the same time, having chosen NATO membership as a guarantee of successful security,
Ukraine in the twenty-first century demonstrated ineffectiveness in realizing its intention
due to fluctuations in the foreign policy course of Ukrainian presidents. The aggression
against Ukraine launched by Russia in 2014 made participation in the collective security
organization (NATO) a matter of time. The approximation of the Armed Forces of Ukraine
to NATO standards has yielded positive results in repelling Russia’s armed aggression. The
Armed Forces of Ukraine, which can be considered the most experienced army in Europe
today, make Ukraine a desirable NATO member after the war.

Keywords: state sovereignty; national interests; national security; permanent neutrality;
collective security; North Atlantic integration; defense; war; Ukraine; NATO.

Beryn

Bynp-sika mepskaBa sk CyBepeHHHH Cy0’€KT MiKHapOIHOTO TpaBa Ma€ IPaBoO
CaMOCTIITHO, Ha CBiil PO3Cy/l i BiANOBIAHO 10 HAI[IOHAIBHOI KYJIBTYPH Ge3IeKH
BUPIIIYyBaTH MMTAaHHS CTOCOBHO MIJISIXiB 3a0€311eueHHsI CBOTO CyBepeHiTeTy i Oe3-
neku [1].

DeHoMEH TIOCTIHHOTO HEUTPAJIITETY TTOB’ I3aHWH 13 MisKHAPOTHO-TIPABOBUM CTaTy-
COM JIepsKaBH, 3TiHO 3 IKUM BOHA 3000B’I3y€ThCs He OpaTH y4acTi B 30pOHHUX
KOH(JIKTaX Ta He BXOAUTH [0 BilChKOBO-IIOJITUYHUX COIO3iB i 6y0KiB. IncTUTyT
Heiitpamitery opopmubcst y XIX cr.! i 3 Toro wacy BifirpaBaB BaXXJIUBY POJIb
y 3abesneuenti Oesnexu B €ppormi [3]. BBaskaeTbes, 1mo gepskaBu caMOCTIHHO
i 0O6POBIIBHO OOMPAOTH 11eil CTaTyC, MOB’A3YI0UM 3 HUM CIIOJiBaHHs Ha 3a0e3-
IeYeHHS B TAKUI CIIOCIO CBOET HE3AIEKHOCTI 1 OE3ITeKH, 10 He BUKJIIOYAE HAB 4-
3yBaHHSI TaKOTO CTATyCy BEJUKUMU JlepKaBaMU, IK 1€ MajJo MicIle y BUIAJIKY
3 ABcrpieio®. 3 orsiy Ha HOBITHIO icTOpiIO, IPOTOJIONIEHHST HEUTPATITETY HE €

! Gavouneli M. 3a3Hauae, 1m0 NOCTiiHUIT HelTpamiTeT, 110 CIPUUMAETHCI K MPAKTUYHUI MeXaHi3M
JUISL TIPArMaTUYHKX 1(i71eii i po3pob/ieHnii Ha OCHOBI JeP/KABHOI MPAKTUKU Ta MEPIOANYHOI CyI0BOI
NPaKTUKU HAI[IOHAJIBHUX CYAIB 1 MIXKHAPOAHUX TPUOYHAJIB, CTAB YaCTUHOW BEJMKOI pOOOTH 3 KO-
(hikamii, stka posnmoyamacs B cepennni XIX cT. i TpuBae 10 cporoxHi [2].

2 BusHaHHS CTaTyCcy TOCTIfiHO HeHTpanbHOl mepskaBu ctano ymoBoio 3rogn CPCP ma BimHOBIEHHS
CyBepeHiTeTy i He3ameskHOCTi ABCTpii BimoBiaHO 0 Jlep:kaBHOI yToM TIPO BiIHOBJICHHS HE3aIeKHOI
it ;emokpatmaroi ABctpii (1955).
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JIIE€BOIO rapaHTicio 306epesKeHHs CYBEPEHITETY 1 He3a/MesKHOCTI — CIIPaBeIJINBICTh
TAKOTO BUCHOBKY JOBOJUTH icTOpisA /[pyroi cBITOBOI BiliHM, KOJN OrOJIOINICHUN
HeliTpasiter! 3abe3neynB 36epeskeHHs HesanekHOCTI aume Ipiaanaii, Icnanii,
Jlixrenmrreiiny, [lopryranii, Can-Mapuno, [IBeiinapii i [lIBerii?, Toai sik perira
KpaiH, 110 mporoyocuia cebe neiirpampanmu ([lanis, Hizepranan, Hopseris?®),
Oy oKymoBaHi HarucTcbkolo Himeuunnoro. Came aHasi3 peajbHOTO CTaHY
JIOTPUMaHHS MOCTIMHOTO cyBepeHiTeTy 1ia yac /[pyroi cBiTOBOI BiliHM A€ Tij-
CTaBU 3a3HAYUTH, 1110 PO3YMIHHS TePMiHA «HEUTPAJITET» 3aBK/AU 3aJEKUTh Bl
KOHKPETHOTO COIliaJIbHOTO KOHTEKCTY, B SKOMY BOHHM MaTepiajizyBanaucs [4,
c. 24-26].

3BajKaouM Ha 3aJIeKHICTh e(DEKTUBHOCTI MTOCTIMHOTO HEUTPAJITETY SIK TapaHTii
NOTPUMAHHS CYBEPEHITETY, OBaru /10 He3aJeKHOCTI I TepUTOPIaIbHOI 1LJTICHOCTI
JlepsKaBH, Bijl BOJI BEJIMKKX J€PsKaB, epeBakHa OiIbIIicTh €BPONEICHKIX KpaiH
micast JIpyroi cBitoBoi BiitHn* obpanu (ab6o BoHa iM OyJia HaB'si3aHa®) cUCTEMY
KOJIEKTUBHOI Ge31eKkn sk ii anprepHatuBy. [Ipy boMy HalliOHAIbHI YPSIAN Iejie-
I'yIOTh CTBOPIOBaHili MiKHApPOJHIN opraHizaillili mpaBo peaJsisailii BiIOBIAHUX
CYyBePEeHHMX IIPaB Ta IOBHOBAKEHD [3].

ITicsist 3100yTTs YKPAiHOIO HE3aIE3KHOCTI Mepe/| HOJITUYHUM KEePIBHUIITBOM Kpa-
iHU TIOCTAJI0 MUTAHHS PO MIIAXU 3a0e3eUeHHsT CYBEPEHITETY Ta HAIliOHATBHOI
6e31eKH, OCKIJIBKU TIOTIPU PYHWHAIIi0 GilOJISIPHOTO CBITOBOTO TOPSIIKY YKpaiHa
OTIMHUJIACS MiXK /[BOMA TIEHTPAMU BIJINBY — TaK 3BAaHUMU 3aX0/IOM, TTIepCoHidi-
koBanuM y HATO i €sponeiicbkum Corozom, Ta Cxonom, nipezgcraBienum Opra-
HizaIliero 10ToBOPY PO KoseKTuBHy Oesreky. Ha mouarky 1990-x pp. y 3B’s13Ky

! Oxpemi fepskaBu Majiy HaMip OTOJIOCUTH TIPO CBiil HEHTpasiTeT, mpote, omHi, Taki sk MinmsHmis,
BiZIMOBUJIMCS Bift 1€l izel uepes GoMbGapyBaHHsI CBOIX aepOJPOMIB PasiHCbKOM aBiatieto B 1941 p.,
a apyri, Hanpukaaz Ipan, 6yau okynosani CPCP i Benukowo Bpuraniero.
3a yaciB /[pyroi cBiTOBOI BilfHN MO’KHA BUOKPEMUTH [[BA €TaIH, SIKi XapakTepu3yioTh ctatyc [lIBerrii
K TOCTINHO HelTpanbHOI fAepskaBh. [lepmmit etanm (1940-1942 pp.) XxapakTepuayeThCst icTOpIKaMu
SIK TIepiofl <«ICeBAOHEHTpasiTeTy», ockinmbku IIIBeris onmumaacs y craHi miABHUINEHOI 3a7€KHOCTI
Kpainm Bif HarucTchbKoi HiMeudwmnm: mBeChbKUi ypsi AaB 3Toy HA TPAH3UT HIMEI[bKIX HEBifCHKO-
BUX BAaHTAXIB I Me/ITEPCOHAY, & 3TOJIOM TII/ITICAB YTOIY PO TPAH3UT COJ/IATIB i BIFICHKOBUX MaTepi-
amiB 1o Hopserii i nazax. Ipyruit etan (mounnaoun 3 1943 p.) mos’a3annii i3 moBepHenasaMm IIBerii
JI0 TIOJIITUKN JIOTPUMAHHS CYBOPOTO HENTPATITETY.
Curin 3a3maunTh, 1o mig yac [lepimoi ¢BiTOBOI BifiHM iX HEUTpaTiTeT 6y]10 notpuMano. [lopymerss
HelTpasiTeTy IUX KpalH MajJo Ha MeTi YHUKHEHHsI MOPCHKOI OJIOKajii, SKa YCIIIIHO AisIa IPOTITOM
[Teproi cBiTOBOI BiltHM.
BiiacHe KpuTHUHE CTaBJEHHS [0 TOCTIHHOTO HeiTpasiTeTy sIK 3aco0y 3a0e3NeyeHHs He3aMesKHOCTI
nepsxaBu cchopmysasiocs micas [lepimoi eiToBoi Bitinu [2]. oro ICHYBaHHST TTPOJOBKNJIOCS 3aBISTKN
TOMY, TII0 aJbTepPHATHBA Y BUKJIA/I CHCTEMHU KOJEKTUBHOI Ge3MeKr BUHUKIIA ByKe Ticys J[pyToi cBiTo-
BOI BiifHU.
5 SIkuio HaGyTTs unencrsa B HATO maso no6posiibHuil xapakrep, To Beryn g0 Oprauisanii Bapuras-
CHKOTO IOTOBOPY TaKWM BBaKAaTH MPOOJEMATHIHO 3 OTJISIY Ha Te, 10 BJAaAa B KpaiHaX-uIeHax IMi€ei
opranisariii 3/ilicHIoBaIacsS MapiOHETKOBUMHU MIPOMOCKOBCHKUMY PEKUMaMU.

)
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i3 IPOKOMYHICTHYHOIO OiJIBIIICTIO MapJaMeHTy i HeBU3HAYEHHSIM sIJIEPHOTO CTa-
Tycy, YKpaiHa He MOTIJIa PO3PaXOBYBAaTU HA €BPOATJIAHTUYHY IHTErPallifo, a TOMY
BUMYyIIeHa Oy/ia o6paTi Kype Ha MOCTIiHMIT HelTpatiTeT i 103a0JI0KOBMIA cTaTyC
Yxpainu! [6]. Oxgnak 3 npuxomom B pocii 10 Baaau mytina B 2000 p. i mocTymo-
BUM, ajie HEBIIMHHIM TIOBEPHEHHSIM JI0 IMITEPCHKOI MOITHUKN? TToablie 30epe-
JKEeHHsI MMOCTIHHOrO HeUTpasiTery i 103a6JI0KOBOIO CTaTyCy CTBOPIOBAJIO MPSIMY
3arposy Ha TepeTBOPeHHs YKpaiHu Ha OydepHy [epskaBy, IO MiJIKOM Bi/IIOBI1a10
reornoiTHYHUM inTepecam Mocksu [7, c. 18, 58, 72; 8]. 3a nux ymMmoB po3novaBcst
HeperJisa MiAXoAiB 10 oOpaHHs HUIAXIB 3a0e31eueHHs] CyBEePEHITEeTY, TePUTOPI-
aJIbHOI TIIJIICHOCTI 1 HallioHAIbHOI Ge3IeKy, BHACIIIOK 4oro 6ysi0 oOpaHo Kypc
Ha €BPOTENCHKY 1 €BPOATIAHTUYHY iHTerpallito. ButpaBaanicTs HOBOTO BEKTOPY
30BHINTHBOI, 6€31EKOBOI i 0OOPOHHOT O TUKHU TTiATBEPANIA POCIHICHKO-TPY3UH-
cbka BiitHa. OctaTouHa 00’€KTHUBI3aIlis CIIPABEJIMBOCTI HOBOTO KYPCY 3aCBiquniia
pociticbka arpecisg npotu Yikpainu 2014 p., aka B 2022 p. nepefinia y moBHO-
MaciitabHy BiliHy. 3a X YMOB He TiJIbKU MOJITUYHE KEPIBHUIITBO, a i yKpaiH-
CbKe CYCIIJIbCTBO B ILJIOMY YCBIJIOMIJIO, 1110 HAITIOHAJIbHUM 1HTEpecaM Bi/IOBiIa€
BiZIMOBa Biji HEHTpasiTeTy i M03a0JJ0KOBOTO CTaTyCy Ha KOPHUCTh y4acTi YKpaiHu
B CHCTEMi KOJIEKTUBHOI Oe3rek, repconiikoBanoi B [TiBHIYHO- AT/IaHTHIHOMY

anbsitici (HATO)?.
Orasi rireparypu

ITpobsiemaTnKa MOCTIHHOTO HEHTPAMITETY i CHCTEM KOJIEKTUBHOI Gesnekn OyJia
HaJI3BUYATHO IOy igpHa y ApyTiit nmosoBuHi XX cT. g9k Ha 3axozi, Tak i B CPCP,
[0 3YMOBJIIOBAJIOCS GIMOJIAPHUM CBiTOBUM ycTpoeM. OHAK HAyKOBi mpaili
PaJIgHCHKUX aBTOPIB BIJIPIZHSAJINCS 3ai/1€0JI0OTI30BaHICTIO Ta CIPSIMOBAHICTIO Ha
00CIyrOBYBaHHST TEOTOITUYHUX 1HTEPeCiB MOCKBU. BiTunMsHsSHI HOCTiTHUKY
TaKOX He OMUHAIOTH yBaroio BKasaHi MPOOJIEMH, OJHAK MepeBakHa OIJIBIIICTD
aBTOPIB PO3IVISIAE€ 3a3HAUYEH] SABUIIA 3 YCTAJIEHNUX TO3UITH Y KOHTEKCTI MOJIITHYHOI
nayku (B. Anromikin, B. Isiposa [10], B. Brosenko [11]) Ta nayku mixknapoz-
noro npasa (C. Bepemienko, M. IOmenko [12], /1. Tenukos [13], O. Konowmiernp
[14], B. Mamzxouma [15], O. Menbnuk [16], H. Menbnuk [17], . Yucrokomsinuii
[18], M. IIupos [19], A. Axosaes [20]). Binbim akTyanbHUMU 1 IPAKTUYHO

! Mi>KHApOZHO-NIPABOBHII CTAaTyC MOCTIHOrO HeWTpasiTeTy i MOJITHMYHA JOKTPUHA 1103a0JOKOBOCTI
(8 XX cr. Bit OyB MOB’s13aHUIT i3 PyXOM HEMPUEAHAHHST) B3AEMOIIOB I3aHi, TIPOTE He TOTOXKHI SIBUIIA.
[lerampHine aus.: [5].

2 BixaMu Ha MOMY MIJIAXY CTaJM: TMiBAECHHO-0ceTHHChKA BiftHa (1991-1992), mpuaHicTpOBCHKUI KOH-
daikr (1990-1992), kapabacbki Biiinu (1992—1994, 2016, 2020—-2021), rpysuHo-abxasbka BiliHa
(1993 i 1998), pociiicpko-ykpaincbkuii KoHGJIIKT HaBKog0 ocTpoBa Tyama (2003), pocificbko-rpy-
3uHcbKa BiiiHa (2008), cioHcopoM abo NPSIMEM YYACHUKOM SIKUX OyJia pocis.

3 Tak, 3a TaHWUMHU BCEYKPAIHCHKOTO COIIOJOTITHOTO OTMUTYBAHHS, YKPAIHI[ BUCIOBIIOIOTH PEKOPAHY
miATPUMKY 100 wieHcerBa Yrpainu B HATO — 82 %. Ile Ha 10 % Gisiblue NOPiBHAHO 3 ONIUTYBAHHAM
y uepBHi 2022 p. i Ha 23 % MOpPiBHIHO 3 aHUME 32 KBiTeHb 2022 p. [9].
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3HAYYNMMHK CJIiJl BU3HATU AOCJIIKEHHS, 10 1Mo0yA0BaHi Ha 3icTaBJeHHI
MOCTITHOTO HEMTPAJITETY i CHCTEMHU KOJIEKTUBHOI Oe3MeKH, MOMPaB/Ia, X J0CUTh
nebarato (A. 3menko [21], JI. Yekamenko [22]), i swuie MOOAMHOKI HAYKOBI
nparii (I. Axosiok, €. binoycos [7; 23]) anamni3yioTh cyyacHi TeH/EHIIIl B O3Ha-
yeHiit cdepi 3 mosumii mpaBa HamioHaJIbHOI Oe3neku. [103UTHUBHO BIUIMBAIOTH
Ha 00’€KTHBHE BUCBITJIEHHS IOCTIMHOTO HEMTPaIiTeTy i CUCTEMHU KOJEKTUBHOI
6e3IeKr BUKOPUCTAHHSI HAYKOBMX TOIIYKiB 3apyOikuux asropis (B. Frederking
[24], M. Gavouneli [2], A. Orakhelashvili [25], N. Tsagourias, N. White [26]
Ta iH. CTaHOBJATH iHTEpecC i3 MO3UIIN MOPIBHSAILHOTO TTPAaBO3HABCTBA TiAX0IN
10 fociKyBanoro nutanHs HayKoBIiB i3 Dinaanaii i [Iserii (W. Alberque,
B. Schreer [27], R. Allison [28], A. Wieslander [29]), a Takox Hamux cycimiB —
Moannosu i Typkmenicrany (O. Hopya [30], I. Mempuuuyk [31], B. Cokonon
[32]).

[Torpy HaKONMMYEHUN BITYM3HSHUN 1 3apyOiKHMIT OCBII, TIPOOIEMY TIEPEXOILy
Bijl cTaTyCy MOCTIHO HEHTPATIBbHOI epKaBU /10 CUCTEMH KOJEKTUBHOI Oe3meKn
He MOKHA BBa)KaTU OCTATOYHO BUPIIIEHOIO, 3Ba)Kaiouu Ha Te, 10 He JIUIIe
KpaiHa-arpecop BHCTYIIA€ KaTETOPUYHO MPOTU TaKoi TpaHcdopMaillii 6e31ekoBoi
HOJITUKKY YKpainu, a i cepes momiTrudHol et baratbhox aepxxas-dnenis HATO,
3okpema CIITA, € nporuBnuku Beryny Ykpainu B HATO [7]. Lle namae akryasb-
HOCTI ¥ TPAKTUYHOI 3HAUYHIOCTI JOCJI/IPKEHHSIM TaKOTO POLY.

Marepiaim Ta MeToau

[IpoGsiemu 3abe3iiedeH s CyBEPEHITETY, TePUTOPiaJbHOI IIJICHOCTI Ta HaIio-
HaJIbHOI Ge31eKu i 000POHU TPAAUIINHO BifHECeHI 10 30HU BiAIOBIJAIbHOCTI
HallioHaJbHUX yPsAiB. Jlo 1X BUPIlIEHHS 3a/Iy4aloThCsd HAYKOBIIIB, SKi MIXOASATH
JI0 1X PO3B’SI3aHHS 3 IOKTPUHAJIBHUX, KOHIETITYAJIbHUX MTO3UILI.

MiskHapoHi BiIHOCMHU € aHAPXIYHUMU, ajie BOHU He € Hi IOBHICTIO Oe3/IaHIMU,
Hi I[IJIKOM YIOPSAKOBAaHUMU. 3aJI€KHO BiJl ICTOPUYHOI eToXH, Crerudiku Mix-
HAPOJHUX BiHOCHH, TPABOBOI KyJIBTYpU O€3MeKN BUHUKAIHM 1 Peai30ByBaNCs
neBHi Tiaxoan (yHiJarepasbHa CUCTeMa, IPUHITNAIT GaaHCy CHJT, OJTOKOBa CHCTEMA
6e311eKy, TOCTIMHUIT HEeHTpaJiTeT, CUCTeMa KOJIEKTUBHOI Ge3IeKu, Koolepaliiiia
crcteMa Ge3rekn) 10 3abe3nedeH s HAIlIOHAIBLHOT Oe3MeKn i 0O0POHH JEPKaBU.
[TapasesbHO 3 HAIIOHATBHOIO OE3MEKOI0 ICTOPUYHO (DOPMYETHCS perioHanIbHa
i MmizkHapojHa Gesneka. OTKe, He iICHYE €MHOI KOHIIEIIi] Oe311eKn; «HallioHalbHa
Gesreka», «perioHajibHa Oesleka» 1 «MiKHapoaHa Oe3leka» HaleKaTh 10 PI3HUX
HabOpiB UTaHb i 6epPyTh CBill MOYATOK Yy PI3HUX iCTOPUYHKX 1 (iocodchbKuX
KOHTeKcTax. MizKHapoiHa Ta perioHasbHa Oe31eKa, sIKi MpariyTh 10 (GOpPMyBaHHST
3araJibHUX TIPAKTHUK, MIPABUJI 1 MOKJIMBOCTEN MTPABO3aCTOCYBAHHS, KUIAIOTh BUKJIUK
KOHIIEIIIii HaIllOHAIbHOI Ge3MeKH SIK 3alyIleHol Ha HalllOHAIbHY JepskaBy Ta 6e3
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ypaxyBaHHs Oe3reku iHmmx gepskas. [Tonpu 1e HalioHaIbHa Ge3reKa 3aJIrIIacThCst
IIPIOPUTETHOIO HA BCIX eTarax PO3BUTKY MI>KHAPOJHUX BITHOCHH.

EBoutiorist miaxomiB 10 3abe3nedeHHs HalliOHAIbHOI OE3MEKN 3yMOBJIIOBAIACS
TpaHchopMaIli€lo BUKIMKIB i 3arpo3 HallioHaJIbHiil Gesmeri i 060poHi aep:Kas,
CTAaHOM PO3BUTKY MI’KHAPOJHUX BIIHOCHH 1 MizkKHapojHOTO IpaBa. lIpu 1pomy
CJTiJI 3Ba)KaTh Ha Te, IO MOJITHYHI Ta BiiCbKOBI (haKTOpH OiJIbII MEePEKOHIIBO,
Hi’K €KOHOMIYHI, TIOSICHIOIOTh CXMJIBHICTD J€PsKaBy BAABATHCS [0 N abo yTpH-
MYBaTHCS Bijl il 3aCTOCYBaHHS.

B ocHOBY nocsiizkeHHs MOKJIaIeHo ITi/IXi/T, BiIMOBIHO 10 SIKOTO TO3UILisl /1ep-
JKaBW CTOCOBHO OOpaHHST MIISIXiB 3a0€3eUeHHsT CBOTO CYBEPEHITETY, TEPUTOPI-
AJTBHOI TIJTICHOCT] i HAI[IOHAIBHOT Ge3MeKn MOJKe 3a3HaBATH PEBi3ii BiAOBIAHO
JI0 TUX BHYTPIIIHBO- 1 30BHINIHBOIOJITUYHUX YMOB, B SIKUX Ha JIaHUN MOMEHT
dyuxiionye nepskasa. lle, y cBoio depry, mae ypsiay Oijibiie MOXKIUBOCTEH /ISt
IHCTHTYIIOHAIBHOTO Ta 3MiCTOBOTO 0(hOPMIIEHHST 0OPAHOTO BEKTOPY OGE31IEKOBO]
HOJITUKM: 0OpaHHS CTaTyCy MOCTIMHO HERTPaIbHOI Aep:KaBu abo ydacTh B Opra-
Hizallii KosekTuBHOI Oe3rekn B €Bporri. Taka MOKIMBICTD, TIOB'SIBYETHCST 3 OTHOTO
60Ky, 3 BHYTPIIITHBOIO MPUPOAOIO Ta CIIPUNHATTIM HEHTPATITETY HAepiKaBaMHu,
3 IHIIOro — MOAIOHA «THYUYKICTh» € Pe3yJIbTaTOM 3MiHU MiKHAPOIHOIro Ge3rneKo-
BOTO cepe/IoBUINA TiC/Is 3aKiHYEeHHST X0JI0/THOI BiliHMU.

O6MesxeHHsE B poOOTI PO3IJISAOM JIMIe OJHIEl opraHisailii KOJeKTUBHOI Ge3-
neku, a came — HATO, 3ymoBsieHo tum, 110, Ha AyMKY aBTOpa, Opranizaiiis
O6’eananux Hartiii, sika 3po0usia mepiny B HOBITHIl icTopii cripoby modyxyBatn
MiKHAPOJAHI BIJJHOCMHU Ha MPUHIUI KOJEKTUBHOI O€3IeKH, BiAIOBiAHO 10
SIKOTO TTPOTUIIPABHE 3aCTOCYBAHHSA CUJIM OJIHIEIO JIEP:KaBOIO MOBUHHO 3yCTPITH
orip 00’eHaHUX 3YCUJIh BCIX IHIINX YJIEHIB MisKHAPOAHOI CITIJIBHOTH, BUSBUBCS
HEJ0CTATHBO e(eKTUBHUM, OCOOJIMBO SIKIIO KPATHOI arpecopoM BHUCTYIIAE JEp-
’kaBa — nocTiitanii ynen Paan Besnekn OOH. 3a 1iux ymoB perionasibHa (€Bpo-
aTJIAHTUYHA) OPraHi3allisi KOJEKTUBHOI OE3MeKN € Ha ChbOTO/IHI OpraHi3alli€io, 1o
Ha/la€ HaitOiab rapaHTii Ge3IeKN SIK CBOIM 4IeHaM, TaK i COIO3HIKAM.

PesyibraTi Ta 00roBOpEHHS

Cam dakr icHyBaHHS Ta YCIIIIHOrO (DYHKIIIOHYBaHHS JepsKaBu OGe3IocepeHbo
3aJIeKUTh BiJ| craHy 3abe3nedeHHs ii Gesnexn. MiKHapOAHO-IIPaBOBHIl cTaTyC
MOCTIITHOTO HEUTPAITETY YU YUaCTh Y CUCTEMI KOJIEKTUBHOI Oe3mekn — 1e BuOip,
KU TIOCTaB mepell YKpaiHoo 3 MOMEHTY 3100yTTs HesaneskHocTi. [Tapagurma
HaI[iOHAJIbHOI Ge31eKn YKPaiHK MPOTSATOM OCTaHHIX TPUIISATH POKIB HEOZHOPA-
30BO 3a3HaBaja 3MiH Ti/l BITMBOM HacaMIlepe/l 30BHINTHIX (aKTopiB!, 30Kkpema

! Xoua 3apaau 06’ €KTUBHOCTI CJIiJl BABHATH, 1110 OCOOKCTI 30BHINTHBOIOMITUYHI y10100aHHS GiIbIIOCTI
NPEe3UIEHTIB YKpaiHu, a TAKOXK ycix 6e3 BUHATKY MiHiCcTPiB 000poHu 10 2022 p., 3aBAAKU PillleHHAM
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reornoIITHYHNX IHTEpeciB iHIUX gepskaB. Tomy nmuTaHHs 3a0e3leYeHHsT TAKOTO
CTaHy HalliOHAJIbHOI OE3TEKH, SIKUI TapaHTYE CyBEPEHITET i TEPUTOPiabHYy IIiJIic-
HicTh YKpainu, Oy/Iu i 3a/JUIIal0Thcs aOCOMIOTHUM TIPIOPUTETOM JIJIsSi OPTaHiB Jep-
KaBHOI BJIaJIM i criemiasicTiB y cdepi nmpaBa HallioHaJIbHOI O6€31I€KN, OCKIJIBKU BiJl
iX yCHINTHOTO PO3B’sI3aHHS 3aJIeKUTh caM (PaKT iCHyBaHHSI YKpPaiHU SK Jiep>KaBHu.

16 mummasa 1990 p. BepxoBna Paga Ykpaincekoi PCP npuiiasna /leknapaitito mpo
JlepskaBHUIT CyBepeHiTeT, 10 CTaJ0 TepIuM KPOKOM Ha IIISAXY 0 po30ypoBu
Vkpaincbkoi gep:kasu. Jlexiapaiis BusHauniaa 6a30Bi NPUHIKANN 3a0€311e4eHHs
30BHIINHBOI Oe3mnekn gep:kaBu. Y posfimi 1X «30BHilmHs i BHYTpilHs Oe3meras
Jlekmapariii 3akpimieno Hamip Ykpainu ctatu y Maiibytabomy (Iicsist ii cTanoB-
JIEHHSI IK CYBEPEHHOI JiepykaB1) TIOCTINHO HENTPaIbHOIO JIEeP/KABOIO, sKa He Oepe
y4acTi y BilfiCbKOBUX OJIOKAX i JOTPUMYETHCSI TPHOX HESAEPHUX TIPUHITUITIB: He
npuiiMart, He BUPOOJISITH i He HabyBaTu siepHoi 30poi. Ciri 3a3HaunTH, M0 Ha
HOB’A3yBaHHi IOCTIHOrO HeliTpaiTery 3 6e3’silepHUM CTaTyCOM HalloJIsirajin
CIIIA, xosu micast JIpyroi cBiToBoi BiifiHu nepes IlIBelti€ro mocraso muTaHHS
CTOCOBHO peasti3allii BJIacHOI BOEHHOI S/I€PHOI MporpaMu’.

Opmnak pasti 3aKkpirieHHs rnocTiiinoro HenTpatitety B /leknapaitii Bepxosna Pana
Ha BIJIMiHY, CKa)kKiMoO, Bifi ABCTpii%, He TilLia i creniaJbHOr0 KOHCTUTYIIIHOTO
3akoHy He Tpuiiasiia. [leit Kpok 3acBimumB HerMOOKe HAYKOBE OOTPYHTYBAHHS
npobjeMu — MBUIKICTH i PEBOOMINHUN XapakTep CYCIiJIbHUX MEPETBOPEHD
He /1aB 4acy BITYM3HSIHUM IIPaBHUKAM JIOJYYUTHUCS JI0 TMIPollecy MOoro JOKTpU-
HAJTBHOTO OOTPYHTYBaHHsI, a MPOJAEMOHCTPYBAB, MBU/IIE, TTOJITUIHY BOJIO
KOMYHICTHYHOI OL/IBIIOCTI MapJaMeHTy, sika He Majia MOJKJIUBOCTI MEPENIKOINTH

SIKUX BigOyBasocss po336pOEHHsT yKpaiHChbKoi apmii, Oy TUMHU (akTopamu, siki 3AiCHIOBAIN He

MEHIII CyTTEBUI BILIMB Ha AKICHUI cTaH HAI[lOHAJIBHOI GE3TEKN JIepKaBH.
! Ha mouatky 1950-x pp. [IBewis posrisgana MOKIUBICTD SIK BUPOOHUIITBA BJIACHOI siiepHOI 30poi,
1rBa saepHoi 36poi Bracuumu cuamu). Y 1957 p. HIsemuist odiriiino ssepryaacs ngo CIIA 3 1mporo
mutansst (y 3B’s13Ky 3 mosiTUKOoI0 HempueaHanus). Y 1960 p. Paga namionanproi Gesmexu CIIA
MpUIHANA PillIeHHS TIPO HeJOUiMbHICTh miaTpuMku IlIBerii 3 MUTAHHS BOJIOAIHHSA HEIO SIEPHOI0
36pO€Io Ta PO HecxBaseH st camoi el HastsrocTi y IIBerii BiacHol BiliCbKOBOI siIePHOT TIPOTPaMH.
3pewroto [Isenis 1968 p. mignucana [[orosip mpo HEPO3NOBCIOAKEHHS sepHOi 30poi [33].
Yepes norpumanns noctitinoro HefitpamiteTy 1lIBertii Ta inimifioBanoro wHelo, a Takox [lanieio i Hop-
BeTi€lo HeHTpasbHOro 060poHHOTO cotody Crosyueni Illtatn KaTeropudHo BiAMOBUIUCS 030pOrO-
BaTH ioro, mo 3pemmrToio npusseso 10 Berymy [lanii i Hopserii y HATO [34, c. 267].
KoHcruryiiiinuii 3akoH 1mpo mocTiiHuil HelTpaiiter ABcTpilichbkoi PecryGuiku OyB HpUiiHATHI
Hauionanbaumu 36opamu ABetpii 26 skoBTHsE 1955 p. SIK KOHCTUTYLHIHHNIN 3aKOH. 3aKOH MiCTUB Taki
TIOJIOXKEHHST:
a) 3 METOI0 MOCTIiHOTrO 30epesKeHHs CBOEI 30BHINIHBOI HE3aJI€KHOCTI Ta HEJOTOPKAHHOCTI CBOEI
TepuTopii ABCTpist, 3a BAaCHUM OakaHHSIM, MM 3aKOHOM OTOJIOIIYE MPO MOCTIHHUI HeiiTpasiTer.
Ascrpis niaTpuMyBaTHMe i 3axuiaTMe Horo BeiMa 3acobamu, ki OyAyTh B ii PO3IOPSAIKEHHI;
b) st 3abesnevens 1ux migeil ABCTpist HIKOIM B MailGyTHROMY He MPUEAHAETHCS 10 JKOIHUX Bili-
CHKOBHX COI03iB, & TAKOXK HE JO3BOJSITUME CTBOPEHHST BICHKOBUX (a3 iHO3EMHUX JIepKaB Ha CBOIi
TEePUTOPIi.

)
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YTBEP/KEHHIO YKpaiHU SIK CyBEPEeHHOI JlepKaBu, aje, CIO/iBalounch HA THUM-
yacoBicTh posnaay CPCP, cipoMoriacsa 3akigacTi HOpMH, SIKi JI0Ci HETaTUBHO
MO3HAYAIOTHCSI HA CTaHi HAIIOHAIBHOT Oe31eKr. 3 1IbOTr0 MPUBOJLY CJIijl 3a3HAYMTH,
[0 TIOJIOKEHHST TIPO TMOCTIHHUN HelTpaJsiTeT /Jisl HACTYITHUX IOKOJIiHb IapJa-
MEHTapiB, {K 1 JJ14 1XHIX aBCTPIMCHKUX KOJIET, CTAJIN <...ITPEAMETOM MOCTIHHOTO
(nepe)oynyBannsa. OkpeMi 3HaueHHS TepMiHa “HelTpasitTer” 3aBKIM 3a/1eKaan
Bi/JI KOHKPETHOTO COIIaJIbHOTO KOHTEKCTY, B IKOMY BOHU MartepiastisyBanucs. Lleit
KOHTEKCT MaB IlepeBaKHUI JMCKYPCUBHUI BILUIUB Ha 3alUTH, 110B’s13aHi 3 Heii-
TPaJIITETOM Ta MOJITUKOIO iIHO3EMHUX JlepKaBy [4, c. 24].

3akpimieHHst HeHTPaIbHOTO 1 6€3’sIePHOro CTaTyCy 3yMOBJIEHO HE CTiJIbKU
BJACHUMU iHTepecaMu'!, CKiJIbKU TOTYKHUM 30BHIIIHbONOJITUYHUM THCKOM.
BuromoorpumyBaueM Bix 11poro Kpoky Oyan sik 3axig B ocobi CIITA i Beankoi
bpuranii, Tak i pocist. Ha moment posnaxy CPCP y 1991 p. Ykpaina mama tpeTiit
3a 00CATOM SIIEPHUIA apceHasl y CBITi, IOIPaB/ia, IPU 1IbOMY BOHA B KPallOMy
BUMAIKY MOTJIA PO3PAXOBYBATH JIHIe Ha OJOKYBAHHSI 3allyCKy pakeT 0e3 CBO€i
3TO/IN.

Ak 3a3HavaloTh BITUYM3HAHI AocaiHuky, B cepennni 1990-x pp. Ykpaina cripuii-
Masacs 3axoI0M TIePEeBAKHO Yepe3 «POCIHChbKY TTPU3MY», & TOMY PO3TJISIAIacs
SIK TIOTEHIIIHHO MOKJUBUN CTPATETiuHUN MapTHEP MOCKBH, 1110, ¥ CBOIO Yepry,
HOsICHIOE THCK Ha KuiB y mutanHi mo306aBjieHHs siIepHOTO cTaTycy. B o3HaueHmit
nepiog CIHIA posraspanmu BifHOCUHUM 3 YKpaiHOIO HacaMmIepesa 4epe3 TpPU3My
simepHoro po33opoenst. 1le 3aBaskasmo aMepUKAHCHKUM Ta €BPOMENCHKUM ITOJIi-
THKAM YCBiIOMUTH T€OMOJITHYHY T[HHICTh YKpaTHU JJisT 3a0€31eueHHsT €BPOTIEii-
cbKoi Gesneku [36]. YekaagHioBaio curyailiio i Te, 110 He OyJM HajallTOBaHi
Ha CIBIIpaIlio 31 CHiJIbHOI iHTerpaIlii 10 €EBPONMENChKNUX 1 €BPOATIAHTUUHUX
CTPYKTYP cximHoeBpotnelichki cycian Ykpainu ([losbma, Yropmuna, Yexis ta
CioBauumnna), SKi B6a4ajIM B Hiil KOHKYPEHTA 3 MUTaHHS OTPUMAHHS €KOHOMIUHOT
nonomoru Biji 3axony i npusisieitoBanoro naptaepa CIIIA [37].

3i cBoro GOKy pocisi, MisKHapOAHO-TIPABOBUI cTaTyc sikoi Ha moyatky 1990-x pp.
3HM3WBCS 70 PeTiOHaJbHOI, MOMpaBaa SepHol, Aeps;KaBH, 3Bakaja Ha Te, 10
HasBHicTh y Kuea simeproi 36poi poOUTH HOTO PiBHONPABHUM, TOMY, HIBUJIIIE
3a Bce, He JIOSIJIbHUM IapTHEPOM Ha MiKHApOHiM apeHi. Pocilicbke moiTUUHE

! 3apaay ClpaBeyIMBOCTI CJIiji BUSHATH, 10 Y BUINAAKY YXBAJEHHs PIilIEHHS PO 30epesKeHHs siep-
HOTO CTaTyCy i peasisalliio BJaCHOI BOEHHOI sIepHOI MPOrpaMy YKPAiHChKUHN YPSII, 5K 1 MTBEACHKUN
3BaXKAKOUM HA EKOHOMIUHY KPHU3Y 1 HEMOMKJIMBICTh OTpUMaTh (DIHAHCOBY ZOMOMOTY aHi 3 GOKY KpaiH
3axoy, aHi pocii.

2 dpepuuii apceHas, po3TalloOBaHWii Ha TepuTopii YKpainm, BKmodaB Oimsbko 1900 crpaTerignmx
60€rosI0BoK, 176 MiXKKOHTHHEHTaMbHUX Oasictimunux paker (MBP) i 44 crpareriuni GombGapayBasib-
mukn [35].
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KEPiBHMUIITBO HE MOTJIO He 3BayKaTH Ha 3aKJNK 3. biKe3iHChKOTO, a[pecoOBaHUM I11e
B 1992 p. YkpaiHi, cratu eBporeiichbkoio aepskaBoio [38], a Takok Ha iioro OibIi
Ii3H1 BUCJIOBJIOBAHHS PO Te, IO MT0gBa He3aJIesKHO1 i1 CyBepeHHO1 YKpalHChbKO1
JlepskKaBU 3MIHMJIA TeOIOJIITUYHY KapTy CBpPOIM: HaBiThb BTpaTa KOHTPOJIIO HaJl
kpainamu Basrii Ta ITosbmii He Tak 3ryOHa JJIsT MOCKBH, SIK BTpaTa YKpaiHH,
OCKiIbKM 6e3 Hel pocist He 3MOjKe 3HOBY CTAaTH BEJHUKOIO, BIIEBHEHOIO B cOObi
€BpasificbKO0 iMIIEPChKOIO epskaBoto (BoHa Oy ie Aeast MBK/IIIe epeTBOPIOBa-
THCS Ha Oi/IbII a3iiichbKy AepsKaBy), He 3MOKe JOMIHYBAaTH HaJl HECJIOB STHChKIMM
HapoJlaMu Ha MiB/HI i TiBAeHHOMY cXo/i KomuinHboro Pagsncskoro Corosy [39,
c. 92]. HagiTb 1511 yMOBHO IeMOKPATUYHOTO Ypsify b. €nblinHa He3aneskHiCTh /il
YKPaiHCHKOTO KEePiBHUIITBA OyJia MOTY;KHUM TTOPA3HIKOM, Yepe3 Te, 10 iCTOTHO
oOMeKyBaJia TeoCTpaTeriyHi MOKINBOCTI pociil.

Ortxe, na moyatky 1990-x pp. Ykpaina 3iTKHyJIacs 3 KOHCOJIIIOBAHOIO TIOJITH-
KO0 KpaiH 3axony i pocii, sIKi 3MyCUJIA YKPalHCbKe KePiBHUIITBO TTPUETHATUCS
1o JloroBopy mmpo Hepo3moBCIoIKeHHs siaepHoi 36poi (1968). Ile, y coto uepry,
CTBOPWJIO TIPABOBI TifcTaBu A mignucanus 5 rpyaus 1994 p. Ykpainoio,
CIIIA, pd i Bermkoio bpurtaniero Memopanaymy mpo rapanTii 6e3nexu (byma-
MEeITChKUN MEeMOPaHIyM), SIKUH MiCTUB 3000B’s13aHHS YKpaiHu JiKBigyBaTn
BCIO sijiepHy 30poro’. Bzamin Ykpaina oTpuMmasa BiJl CTOPiH JOrOBOPY: HOBary
JI0 He3aJIeKHOCTI 1 cyBepeHiTeTy Ta icHyroumnx KopaoHiB (cT. 1); 30608’ s13aHHSs
He BUKOPHCTOBYBAaTH 30pPOI0 MPOTU TEPUTOPIATbHOI IITICHOCTI YU TOJITHYHOT
HesaJIesKHOCTI Ykpainu (cT. 2); 3000B’s13aHHSI yTPUMYBATUCh BiJl EKOHOMIYHOTO
TUCKY (CT. 3); MPOBe/IeHHST KOHCYJIbTAllil lepKaBaMu-I1i/IIM1UCAaHTaMU Y BUIIAJKY
BUHUKHEHHSI CUTYaIlil, BHACTIIOK SIKOI ITOCTA€ TMUTAHHS CTOCOBHO 1TUX 3000B’sI-
3anb [41]. Caig 3a3HaunTy, 110 MeMopaHym pu 1[bOMY He MiCTUB MeXaHi3MiB,
gaKki 6 mepenbavyain peasisalifo BKasaHUX TapaHTii, 0 CYTTEBO 0OMEKYBAJO
1ioro e(heKTUBHICTb.

B ymoBax reomnosituunoro nportuctosuus ani HATO, ani Opranizainis /loro-
Bopy npo kosiektusHy 6esnexy (OJKDB) He cupuiimanu cratyc YKpaiHu sk
HeHTpaIbHOI 1 1103a6I0KOBOI A€PKaBU K peasbHy IIepPelIKoAy /sl iHTerpaiii
y BIMOBiAHUI BificbkoBoO-TtomiTHaHMi 6J10K. [le 3mymryBamo Kuis sik cyBepenny
nepskaBy [42] spilicauTi BUOIp: aG0 MPUEAHATHCS 0 OAHIET 3 BIHCHKOBO-TIOJITHY-
HUX CTPYKTYP, a60 306epiraTu i Haja i TOTPUMYBATUCS TT03a0JOKOBOTO CTATYCY

'Y MocKBi ycBioMII0OBaIN, 10 caMe Yepe3 MO3UII0 YKPATHChKOTO KEePiBHUIITBA, MiATPUMAHOTO YKpa-
iHCBKMM KOMaH/YBaHHSM, K€ BCTAHOBUJIO KOHTPOJb HAJ YaCTUHAMHU PASHCHKOI apMii, AMCIOKO-
BaHMMU Ha YKPaiHCBKIN 3emu, He Branocs nepersoput CH/I Ha Ginbin KoH(penepaTuBHUN aHaIor
CPCP.

2 TleBHot0 Mipoto 1ieit MemopaHayM HaragyBaB MeMOpaHIyM 3a pe3yabTaTaMy TEPETOBOPIB MixK Ypsi-
nosoio aenerarieio CPCP ta Ypsinosoio menerarieio Pecrybmiku Aserpis (1955), sxwit mepenbavan
rapaHTii CyBepeHiTeTy Ta HeZlOTOPKaHHOCTI ABCTPIi 3 6OKY YOTUPBHOX BEJUKUX Jepxkan [40].
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BiiNoOBiIHO 10 [lexsapaitii Ipo iep;KaBHUM cyBepeHiTeT. 3BasKaloul Ha OJ[HOIO-
JIIPHY MOJIENb CBITY, 10 ckjasacs micas posnany CPCP, a Takox mparnenus
MOCKBH 1 Hajiasri yrpumyBat KuiB y cBoiii reomostitiuniit op6iti, Ykpaina 3po-
6usta BUOIp Ha KOPKCTH cliBIparii 3 €sporneiicbknmu crisroBapuctBamu i HATO.

28 uepsusa 1996 p. BepxoBna Pana npuiinsna Koncturyiiio Ykpainu, ska, Ha
BiAMiHY Biz [lekmapariii Ipo Jiep;kaBHill CyBepeHiTeT, He MICTHIa MOJIO0XKEHHS IIPO
MOCTIHMI HefTpastiTeT, m03abI0KoBHIA Ta Ge3’simepuuii cratyc. Coril 3a3HAYNTH,
110 X04a HOPMATUBHO 1€l cTaTycC JepsKaBu He OYB 3aKpilyIeHWid Ha KOHCTUTYIIIH-
HOMY PiBHI, 5K 11e 6yJs10 3pobJieHo, Hanpukiam, y DegxepaabHOMY KOHCTUTYIIIiA-
HOMY 3aKOHI 1Tpo HelTpaniteT ABctpii [43] un y cT. 3 IlapusbKoi MUpHOI yroau
Bizt 20 smucronazna 1815 p. [44] Ta ct. XCII Kinnesoro akra Binencpkoro koHrpecy
Biz 9 uepBus 1815 p. [45], ne lIBeiinapist nmporoJonryBasacss HERTPATBLHOIO JIEp-
’KaBoIo, YKpaiHa 3aJullagacs MOCTIHHO HeUTPaIbHOIO IepKaBolo, 3BayKAl0YM Ha
Te, 1o Jlexapaitist Ipo Jep:KaBHUN CyBepeHITeT HANEKUTh 0 «M SIKHUX» JKepest
KOHCTUTYIIITHOTO TIpaBa.

JlofaTKOBO TapaHTyBaTH HeMTPaJbHUIL 1 M03a0I0K0BMIT cTaTtyc Masa cT. 17 (4. 7)
KoncTuryiii, sska MicTHIa OJIHO3HAYHY 3a00POHY Ha PO3TAIyBaHHS Ha TEPUTOPIi
Ykpainn iHO3eMHUX BilicbkoBuX 6a3. OqHaK MiHHICTH THi€l cTaTTi Oysra HiBeJabo-
Bata 1. 14 Ilepexiznux nonoxenb Korceruryiii, skum O6yI1o nepeabadero: « Buko-
pUiCTaHHSI HassBHUX BiliCbKOBUX 0a3 Ha TepuTopii YKpaiHU sl THUMYACOBOTO
nepebyBaHHsT 1IHO3eMHNX BIHICHhKOBHX (hOPMYBaHb MOKJINBE HAa YMOBaX OPEHIN B
MOPS/IKY, BUBHAYEHOMY MI’KHApPOJHUMU JI0roBopaMu YKpainu» [46]. A Bxxe MeHII
HiK 3a pik, 28 TpaBug 1997 p. 6ys0 nianucano Yroay mix Ykpainoio i Pociii-
cproio Desepartiero mMpo cTatyc Ta yMOBH TepebyBatHss YOpHOMOPCHKOTO (HJIOTY
Pociiicproi Denepartii Ha Teputopii Ykpaiau [47] ctpokom Ha 20 pOKiB.

10 mororo 2010 p., HanepexoaHi npesugeHTChKUX BUOOpiB IlpesumeHt
B. IOmenko 3BepHyBcs 3 KOHCTUTYIIHHUM nofanuaM «I1lomo namanus odiriii-
HOTO TJIyMadeHHsI HopMu IyHKTY 14 posainy XV “Ilepexinni nonoxenna” Kown-
cTuTyiii YKpaiHu 100 BUKOPUCTAHHS ICHYIOUMX BIHCHKOBUX 6a3 Ha TePUTOPIi
Vkpaiuu», B SKoMy OyJI0 3a3HaY€HO, 1110, [O-TIepIile, MoJI0KeHHs 11. 14 posx. XV
Koucrutytii € mepexiHuM, 3aCTOCOBYETHCS JIIsT KOHKPETHOTO BUMAKY, TOOTO
0JITHOPA30BO; TIO-APYyTe, CTPOK il IBOTO MEPEXiAHOTO MOJOKEHHS 00yYMOBJIIO-
€THCST CTPOKOM JIil BiZIMOBITHOTO Mi)KHAPOIHOTO JIOTOBOPY YKpaiHH, 110 Mae OyTu
6e3yMOBHO BU3HauYeHUM. ToMy CTPOK jii [OJIOKEHHS Ta, BiAMOBIAHO, CTPOK il
Mi’KHApPOIHOTO JIOTOBOPY YKpaiHU He MOXKYTh OyTH MTPOIOBKEH], OCKITbKI BTpa-
YalOThCS 3MICT Ta IiJTbOBE MPU3HAUEHHS MEePeXiIHUX MOJO0KeHb Ta HiBEJTIOEThCI
iMnepaTuBHUIN npunuc 4. 7 ct. 17 KoHcTUTYyIIii; 1Mo-TpeTe, IMmicasd 3aBeplieHHs
CTPOKY /il HopM po3a. XV KoHCTuTyIlii MaloTh 3aCTOCOBYBATHUCS JIUIIIE Ti 11OJIO-
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skeHHs1 OCHOBHOTO 3aKOHY, SK1 MICTSATBHCS B Or0 OCHOBHIN YacTHHI 1 MAIOTh
6azoBuii xapakrep (Tob6To 4. 7 c1. 17) [48]. OueBHIHO, IO METOIO KOHCTUTYIIiii-
HOTO ToIaHHsT GyJI0 He MOMyCTUTH (haKTy MPOJIOBXKEHHS Jii YTOIM PO CTaryc
Ta ymMmoBHU TmepebyBanus YopHomopcbhkoro ¢daoty Pociiicbkoi Demepartii Ha
teputopii Yikpainn. Ognak Koncrurymiithuit Cyn 20 xBitHg 2010 p. Biaxunamns
e noxanud [49], nvagaBmm MoxauBicTh HacTynHoro mausd, 21 kBitHga 2010 p.,
nosooOpanomy Ilpesuzenty B. AnykoBuuy mignucaru Yrogy mixk Ykpainoio
ta Pociiicekoio Dezepartiieio 3 nuranp mepedyBattss YopHOMOPCHKOTO PIIOTY
Pociiicbkoi @epeparii Ha tepuropii Ykpainu (XapkiBcbki yroamn), sikoio 0yJio
MIPOJIOBKEHO Ii0 Yroau Mixk Ykpainoio i Pociiicbkoio Dezpepaiiieio mpo craTyc
Ta ymMoBH TiepeOyBarts Yopaomopcebkoro ¢uroty Pociiicekoi Denepariii Ha Tepu-
topii Ykpainu zHa 25 pokiB (10 2042 p.) [50]. Cuix 3a3Hauntw, 1m0 y 1bOMY pasi
Ykpaina 3iTKHYyJIacs 3 CUTYaIli€lo, B SKill onuHuIacsd ABCTpis, Koau PaasHcbKuii
Co103 1orpu 4iTKe 3aKOHO/IaBY€e BU3HAUEHHST OOCSTY «ITOCTIHHUIT HEHTpaTiTeT>,
HaMaraBcsl JIOBIJIbHO TPaKTyBaTu Iieil craryc BifHs, Hamosgraioum Ha Tomy, 1o
1lell cTaTyC HECYMICHUM 13 YJIEHCTBOM JlepsKaBu B €BPOITEICBKOMY eKOHOMIYHOMY
CTIBTOBApPUCTBI'.

! Piu y tim, o nianucannio KoHCTUTYIIITHOTO 3aKOHY 1TPO HENTpaJiTeT TepeayBaso mianucanns /lep-
JKaBHOTO JIOTOBOPY TIPO BiTHOBJIEHHS He3aJIeKHOI Ta AeMokpaTndHol ABctpii (cT. 4 /loroBopy nepes-
Gayasra 3a00pOHY COIO3HUMU Ta 00’€IHAHNMHE JePyKaBaMU TOJITHIHOTO Y1 €KOHOMIYHOTO COI03Y MiXK
Ascrpiero ta Himeuunnorw; ABCTpis He BCTylae B MOJMITUYHMIT a00 €KOHOMiYHUIT coto3 i3 Himeu-
YUHOW B Oyab-skiii (opmi) [51] Ta MemopaHayMy 3a pesyJbraTaMy NEPErOBOPIB Mik YPSIIOBOIO
neseranicio CPCP ta Ypsuosorw aesneraiieio PecniyGuiku Ascrpii. Ykasanuii MemopatayMm MicTHB
Taki TIOJIOKEHHS: a) JAOTPUMAHHS BIYHOIO HeTpasiTeTy, NOAIGHOTO M0 TOTO, SIKWii MPAaKTHKYEThCS
[Iseiinapieto; 6) HemOMYIIEHHsI CTBOPEHHSI BICHKOBUX 0a3 Ha TepuTOpii ABCTpii; B) 3aKpilsieHHsS
JIeKJIapartii Ipo HEHUTPATiTeT Ha PiBHI KOHCTUTYIIITHOTO 3aKOHY; T) BkuBaHHs1 DesepasbHUM ypsi-
JIOM BCiX HEOOXiIHMX 3aXO/iB s OTPUMAaHHsS MiKHApOIHOTO BU3HAHHS AeKJIapalii mpo HerTpa-
JIITET, MiATBepPKeHOI aBCTPIMCHKMUM TTapJIaMeHTOM Ha PiBHI 3aKOHY; /1) PaAsSHCBKHUI ypsa TOTOBUU
B3STU Y4acTh y rapantyBaHHi yotupma Besukumu gepskaBamu (CPCP, @paniiisi, Bennka Bpuranis
ta CIIIA) mimicHOCTI # HETOTOPKAHHOCTI aBCTpilichbkoi TepuTopii 3a 3paskom IlIBetimapii [40].
ABcTpilicbki mpaBHUKN (IieThcs Hacammepesn Tpo aupekTopa Bimercekoro IHcTtnTyTy MikHApPOI-
Horo npaBa A. Verdross) 3mori oOrpyHTYBATH CYMiCHICTb HelTpasiteTy (K BiH OyB BU3HAUEHUil
MiKHAPOIHUM TIPaBOM AKTOM TIpo Helitpasmiter) 3 ureHctBoM B OOH (a oTike, i 6yab-sKO0i iHIIOT He
BOEHHOI oprasizaii) Bianosigno g0 ii CratyTy (mokrpuna A. Verdross). 3okpema IpaBHUK 3a3HAUNB,
o Ha Binxminy Bix Jlirm Hariit, CtaTyT sikoi anpiopi BUKIIouaB HeHTpamiTeT Aep:kaB-uieHiB, CtaTyT
OOH He BuMarae BiJ JepKaB-uJieHIiB HeTAallHO BJKWBATU 3aXOiB MPOTH arpecopa, a OTxKe, afanTo-
BaHWH /10 TIOCTIHHOTO HeWTpamiTeTy okpeMux nepskas-uieHiB (Pama Besmekn OOH mosxe 3Bimh-
HUTU OKPEMMX YJIEHIB BiJ Takux 3axofis). HelTpasiter y3roikyBaBcs BUKJIKOYHO 3 00CTaBUHAMME
BOEHHOTO Yacy, TOJi SIK Y MUPHUI 9ac floro OBOAUTHCS 3aCTOCOBYBATH, KOJIU TIEBHI 3000B’sI3aHHsI
repezt iHIO0I0 KPaiHOI0 MOXKYTh BTSTHYTH HEHTpasibHy AepskaBy y Biiiny [52]). Ha sxamb, yactuna
BITUYN3HSHNUX MPABHUKIB SK TEOPETHKIB, TaK 1 MPAKTUKIB YaCTO TTOTO/KYBAHCS il THCKOM BJIaIN
Ha OOTPYHTYBaHHST TO3UIIIH, sKi cynepeunin Koneruryiii Ykpaiuu, 4nHHOMY 3aKOHOJABCTBY i Bode-
BUJIb IIKOANJIN HAI[IOHAJBHUM IHTepecaM, 30KpeMa 3a0e3eUeHHI0 HalliOHAIbHOI Ge3IIeKn.,
Crmpaounch Ha pe3yJIbTaTh eKCIePTU3N MisKHAPOHOTO i HaIlliOHATBHOTO TIPaBa, aBCTPIHCHKUN YPSI
npotsiroM 1956 p. HATIOJIETIMBO PO3’SICHIOBAB CBOE GAYEHHS 1[OTO CTATYCY, 3asIBJISIIOUH, 110 HE Ma€E
HaMipy MONMPIOBATH CBiil HEHTpaIiTeT Ha HEBIWCHKOBY, TOOTO TONITHYHY, KYJIBTYPHY, 11€0J0TIUHY
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Otxe, caij BU3HaTH, 110 BRJoYeHHs 11. 14 y [lepexinni nososkenns: KoHcTuTyitii,
SIKi 3 BEJIMKOIO YaCTKOIO MOBIPHOCTI TIPOJI0GiI0BaIa POCist yepe3 CBOIX areHTiB
BIJIMBY B YKPaiHCbKOMY TapJiaMeHTi, OPYIILyBaJO MOCTIHHUI HeUTpaaiTeT
i 03a0/TOKOBUIA cTaTyc YKpaiHu, TOTEHIITHO Teperko/pKaio Beryiy 10 HATO,
CTaHOBUJIO Ge3TOcepe/IHIO 3arpo3y Oesrelli it 060poHi YKpaiHu.

3ayBaKnUMO, 10 YCBiZOMIEHHS XUOHOCTI 0OpaHHS MOCTIITHOTO HEHTpaiTeTy
SIK TapaHTil CyBepeHiTeTy i HaliOHAIbHOI Ge3MeKu Bif0yI0Cs TOCUTD MIBUKO.
[Ipo 1e cBimuuth npuitnartsa y 1993 p. Bepxosnoio Panoio Ykpainu Ilocra-
HOBU «[Ipo OcHOBHI HanpsMu 30BHINIHBOI NOJNITUKK YKpaiHu» [33], B sKiii
OyJI0 3a3HAYEHO TaKe: 3 OIJISIy Ha TEOMOJITHYHE CTAHOBHUIE YKPAiHU MPOTO-
JIONIIEHWH Helo HaMip cTaTh HeWTPaJbHOIO Ta 103a0JI0KOBOIO JEPKABOI0 Ma€
OyTH aJanToOBaHU /10 HOBUX YMOB i He MOKe OyTH HePenIKo/1010 s i ydacTi
y 3araJbHOEBPOTEHChKiN cTpykTypi 6esnexn. Briouenuss HATO 10 moHsaTTs
«3araJibHOEBPOIENChKA CTPYKTYpa OE3MEKU» CTAN0 MPUKJIAJOM PO3ITUPEHOTO
TJIyMaueHHs 11i€l kaTeropii: y PekoMeH/alisgX mapjaMeHTChbKUX CJIYXaHb PO
B3a€EMOBIIHOCHHM Ta cHiBpobiTHUIITBO Ykpainu 3 HATO 6ysio 3a3HayeHo, 1110
[TiBHIYHOATIAHTUYHUI AJIbIHC € CePIIEBUHOIO0 HOBOI apXiTeKTYPH 3araJbHOEB-
poreiicbKoi Oesmnekn [54; 55, ¢. 103].

Tpancdopmartis nosuiiii Ykpaiau OyJia 1iJIKOM JIOTTYHOIO 1 BifMOBizama 3arajb-
nuM tengeniam. Tak, micas npuennanasg Qingsgnaaii i [Benii o €Bpomneii-
cokoro Corosy y 1995 p. 30BHimIHs Ta Ge3mekoBa MoJiTHKa 060X KpaiH 3a3Haja
3MiH — (haKTUIHO BiZOYBCsT MEPexi/ Bijl TMOTITUKNA HEUTPATITETY 10 TOJITHKA
nozabsokoBocti. Ockinbkn €C — 1e He BiliChKOBO-TOJNITHYHA OpraHisaiisi, TO
BCTYI 70 00’€AHaHHS He MOPYIIMB MPUHIKII 103a0J0KOBOCTI. Y pesyJbrari
TPAAUIIMHUN HeUTpaaiTeT i MUPOTBOPUICTH MOCTYMUJINCS MiHIMATICTChKOMY
TJIyMau€HHIO BiiCbKOBOTO HETIPUETHAHHS Ta YYacTl B Ollepallisgx 3 yperyJaioBaHHs
Kkpu3 Ta 6oitoBux rpyn €C; mosiTrka m03abJJOKOBOCTI PO3TJIsAAIACs K THY YKl
IHCTPYMEHT /ISl ajianTailii 30BHIIIHBOI MOMITUKKA 000X JepsKaB [0 30BHINIHBOI
nosituku €C [56, c. 1].

Ta HacamIiepesl eKoHOMiuHy cepu (ABCTPIsi € «BUIBHOIO J€PKaBOIO, HE TIijlaHa KOAHUM 30008B’s1-
3aHHSM; 11 HEHTPAJIiTEeT Ma€ CyTO BiiCbKOBY IPUPOAY» ). OT:Ke, BUXOAIIN 3 aHATI3Y 3MicTy AKTa 1po
HelTpasiter, ABCTpist BiJibHA 3po6UTH BUGID 1110/I0 TIOBHOTO YJIEHCTBA B Oy/b-SIKOMY HEBIHCHKOBOMY
ampsHci Ta opranizariii, 3okpema OOH. IIpote CPCP Buxoams i3 HeBUIIPABIAHO NIUPIIOTO TIyMa-
YeHHsI, BCyleped TOJI0XKeHHSIM KOHCTHUTYIIIHOTO 3aKOHY, MOCHJIAIOUNCh HAa KOHCTUTYIIHHY TIpak-
tuky HIBeiiapii, sika BiamoBuiacst nabysarn wiencrsa B OOH. OpHak micsist yropcbKOTo TIOBCTAHHS
aBCTPINCHKI MOMITUKY BCE JK BJAINCA 70 IMIHMPHIOTO (B AyCi IIBEHIIAPCHKOTO MiJXOMY) TIyMadeHHs
MTOCTIHHOTO HEUTpaiTeTy, CBITUEHHSIM YOTO CTaja BiZIMOBA BiJl BCTYIY 10 €BPOMEiichKOTO €KOHOMIY-
HOTO CITIBTOBApPUCTBA 1 3aMiCTh IIHOTO YYacCTh ¥ CTBOPeHHI CBPOIENChKOI acoriarii BiTbHOI TOPTiBIi
[4, c. 25].
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Esontouis eéionocun Yxpaina — HATO

Binnocuan mizk Ykpainoto i HATO nouann HopmasidyBaTucs Micsl SIEPHOTO
po33bpoetns Ykpainu. IIporsrom 1996-2004 pp. Bonu manu 34e6iJbIIOr0
JTATIIOMAaTUIHUHN XapakTep:

— Ha Magpunacekomy camiti HATO (1997) croponn mianucanu Xapriio 1mpo
ocobJiBe MAapTHEPCTBO, B sIKiil Gys10 mepeabadeHo (GopMyBaHHS POSMIMPEHNX Ta
normbeHnx BigHocuH Mixk CTOpoHaMM, TIPUHITUITE PO3BUTKY BiZHOCHH, chepu
KOHCYJIBTAIliH, a TAKOK 3pOOJIEHO HATOJIOC HA THATPUMIL CyBEPEHITETY Ta TepH-
TOPiaJIbHOI IiJTiCHOCTI YKpainu [57];

— 4 muctonana 1998 p. Ilpesunent Ykpainu cBoiM yka3oM 3arBepanB «/lep:kaBHy
nporpamy criBpobithuirea Yipainu 3 HATO na nepiog no 2001 poky», sika 6y.ia
CIpsIMOBaHa Ha aKTUBI3alliio Ta MOrJAMOJEHHS Taly3eBoi CIiBIpali MiHicTepcTB
Ta BIJOMCTB YKpainu 3 Bianosigaumu ctpykrypamu HATO;

— 11 ciung 2003 p. IIpesunenT Ykpainu 3 MeTO0 MPOBEIEHHS €MHOIL JIeP5KaBHOI
MOJIITUKY B cpepi €BpoATIaHTUYHOI iHTErparlii, OmpaIfioBaHHs ITPOEKTIB IIPOrpam
11010 TOrIUOJIEHHS €BPOATIAHTHYHOTO BEKTOpA i€l MOMITHKY Ta OpraHisaiii ix
BUKOHAHHS cTBOpUB HarlionanbHUI 1IeHTP 3 MUTaHb €BPOATIAHTUYHOI IHTErpallil

Ykpainu [58].

Hanaromxenns Bignocun Ykpainu 3 HATO He Morim He BUKIWKATU 3aHEIO-
KoeHHst MockBH. 29 BepecHst 2003 p. pocig posmouasa OyAiBHUITBO AaMOU 10
YKpalHCBbKOTO ocTpoBa Ty3ma, 110 posramoBanuii Ha kopaoHi 3 pd. Ii mii, saxi
CTAHOBWJIW 3aTPO3y TEPUTOPIAJIbHIN IITICHOCTI YKpaiHU, CTaTM HAOYHUM CBi/TYeH-
HSIM 3HeBaru /10 ii CyBepeHiTeTy, TopylieHHIM DByzpamnemTchkoro MeMopaHmayMy.

BaxknmuBuii Kpok Ha HIJILAXY BiJl TOCTIHHOTO HEUTpasiTeTy AepskaBU JO ydacTi
B cucreMi KoJekTHBHOI Gesnexkn Kuis 3pobus y 6epesni 2008 p., HagiciaBIim
oditilinuii aucT-3a8BKy Ha yyactb y [lmani xiit mono ynencrsa (I1[H). Pociii-
CbKe KEePiBHUIITBO PO3I[IHUIIO Il PIllIEHHS SIK <IPSIMY 3arpo3y» CBOIM TeoTlo-
JiTnyHuM iHTepecaM. [[lo mouyatky camity B byxapecti pocig moksiana 3Ha4HUX
3ycuiib, 100 3ipBaTu HagaHHsa Ykpaini [T/JU. 3aBasku muM 3yCHJLISAM, a TAKOXK
no3utlii okpemux nepskas-uieniB HATO (nwacammepen Himewunnu i Dpanirii)
iz yac poboru Byxapecrcokoro camity HATO (2008) xoua i 6yJi0 migmiucano
Jexmnapartito, y § 23 sixoi 6y0 3aznaueno: «<HATO BiTae eBpoarianTHyHi mpar-
Henus mozo uieHctBa B HATO Ykpainu ta I'pysii. ChorogaHi My AifLITN 3rO/IH,
mo i gep:xkaBu cranyTh wienamu HATO» [59], npote, aHi mig 4ac 11poro, aHi
nacrynuux camitiB HATO VYkpaini ne naganu IT/[Y.

Peaxkriieto Ha niparaents Toimici Habytu unerncrBa 8 HATO Gyuia 36poiiHa arpecist
pocii potu Ipysii, posnouarta 1 cepriast 2008 p. li macaigkom cramo mopasbiie
MOPYIIEHHS CyBepPEeHiTeTy 1 TepuTopianbHol migicHocTi [pysii — OyJ10 OKyOBaHO
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paitonu IliBgennoi Ocerii. /lenani arpecuBHiIa MOJITUKA MOCKBHU Jajia Iiji-
CTaBM YKPAiHCbKUM Ta iHO3eMHHUM eKcIlepTaM y pamkax Mepexi mapTHepcTsa
Ykpaina-HATO korcraryBaTH, 1[0 B yMOBaX HapoOKeHHs 0GaraTornoJsipHOrO
CBITY Ta (DOPMYBaHHSI HOBOTO IIEHTPY BILIMBY — pOCificbKoi (pesepallii — B30BXK
KOPJOHIB YKpaiHu, cepeji 30BHINIHIX 3arpo3 HALlOHAIbHIN Oe3neri Ykpainu ¢
0co0JIMBY yBary MpUILIATH 3POCTAHHIO arPECUBHOCTI MOJITUKU POCii, CIpsIMOBa-
HOI Ha PO3IIUPEHHS 30H TeONOJITUYHOTO BIIMBY HA MOCTPAITHCHKOMY IIPOCTOPI
3 MOJKJINBUM 3aCTOCYBAHHSIM CHJIU TIPOTH CBOIX CYCI/iB; TTOCAA0IEHHS TiEBOCTI
Mi3KHApPOIHOTO TIpaBa Ta e(eKTUBHOCTI Mi’KHAPOJIHUX THCTUTYIIiH, a OTKe, 3MeH-
IIeHHST IEBOCTI 30BHIIHIX rapaHTiit 6esnekn Yipainu [36].

[Misikom Joriuno, mo mounnaouu 3 2008 p. kypc Ykpainu Ha BiZIMOBY BiJl ITOCTiii-
HOTO HEUTpaJiTeTy K rapaHTii BJacHOI Oe3MeKn CTa€ Jedasni OYeBUIHININM, SK
1 aKTUBI3allig 30BHINTHBONOJIITUYHOTO KypCy Ha y4acTh Y CUCTEeMI KOJIEKTUBHOI
6esneku. BojgHouac ciig BU3HATH, 1[0 30BHINIHBONOJITUYHMI Kypc YKpainu
3aJINIIABCSI HETOCiJOBHUM Yepe3 3MiHY 30BHIINIHBOMOJITUYHUX MPIOPUTETIB
npe3uieHTiB Ykpainu. CBiTYeHHSIM TaKOTO KOJMBAHHS € CKaCyBaHHS Y JIUCTO-
nazai 2010 p. ykazom IlpesumenTta momnepeaHix ykasiB, IO perJiaMeHTYBaJIu
cruiBpobiTHuiTBo Ykpainu 3 HATO [60], mo He 3aBagnao YKpaiHi mMpoTsrom
2010—2014 pp. 6patu yyacts y HusIl 3axoais miz erigoio HATO.

Jlo axtuBizamii cmiBmpari Misk Ykpainoio i HATO, gxa Bke He mpUIHAHSIACH,
CIIOHYKaJa aHeKcisk mBocTpoBa KprM Ta BCTaHOBJIEHHS POCI€I0 BOEHHOTO KOHT-
poJiio Ha okpeMuMu Teputopisimu JloHerpbkoi ta JlyraHchbKol obsacteil micst
Pesourorii Tignocti (2014). ¥ 2014 p. 3akoHOmaBYO OyB CKacoBaHMil 0326710~
koBwmii craryc!. Binnosizno mo cr. 11 3akony Ykpainu «IIpo 3acaau BHyTpit-
HbBOI 1 30BHIIMHBOI TOMITUKUY» B penakitii 2017 p. omuieo i3 3acaji 30BHINIHBOIL
HOJITUKN YKpaiHu BusHaHo noraubiaents crisnpaili 3 HATO 3 metoto HabyTTs
ujileHCcTBa y Iiil opramizaitii [62]. 24 Bepecust 2015 p. [Ipe3usient cBoiM ykazom
3aTBepAnB BOEHHY MOKTPUHY, B sIKiil OyJ/I0 BU3SHAUE€HO Taki mpioputeTn: pedop-
myBatHst 36poitHnx Cu YKpaiHu 3 METOIO IOCSITHEHHST OMEPATUBHOI 1 TEXHITHOT
cymicHocTi 3i 36poiiHuMu cunamu gep:kas-aneris HATO; kommiekcae pedop-
MYBaHHSI CHUCTeMH 3a0e3TedeHHsI HalliOHAIbHOT Oe3MeKn 10 PiBHS, MPUITHSATHOTO
g unenctsa B €C i HATO, tomo [63].

ITporsirom 2015-2022 pp. y pamkax crismpaiti 3 HATO BigbyBanucst crijibHi
HaBuaHHs, 3anpoBaKyBanucs crangapru HATO y 36poitnnx Cumax Ykpainu,
BU/IIJISLTMCST KOIITH Ha PO3BUTOK YKPAiHCHKOTO CEKTOPY 0OOpOHU i OesrmekH,
30ibireH st peactaBuuiTBa 3opoiianx Crr Yrpainu y ckiaani KoncynsratuBroi
'V penakuii 3akony «IIpo 3acaau BHYTPIHBOI i 30BHINIHKOI nomiTuku» 2014 p. ab3zai 8 u. 2 cr. 11

MIiCTUB Take MOJIOKEHHS: <«mornubiaenus chisnpani 3 Opramisamieo [[iBHIYHOATIaHTHYHOTO TOTO-
BOPY 3 METOIO JIOCSATHEHHST KPUTEPIiB, HEOOXIAHNX JIUIst HAOYTTsI YWIEHCTBA Y 1Miil opranizarii» [61].
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Pagun HATO, pedopmyBanucs BilicbKOBI HallpsIMU B YKPaiHCbKill apMii, ITPUBO-
auIacst 3akoHoMaBua oboponHa 6asa no crangaptis HATO [64].

Y 2018 p. 6yso yxBaseHo 3akoH Ykpaiuu «IIpo HarioHanbHy Oe3mneky Yipa-
iHn», akuM cepell GyHIaMEeHTaJIbHUX HAI[lOHAJIBHUX 1HTEpeciB OyJIO BifHeceHo
«iHTerpaniio YKpainu B €BpOIENHCHKUIN MOMITUYHUN, EKOHOMIYHUI, GE311eKOBUIA,
PaBOBUI MPOCTip, HAOYTTS wieHcTBa B €Bponeiicbkomy Corosi Ta B Opranisa-
uii [liBHIYHOATIAHTUYHOTO JJOTOBOPY, PO3BUTOK PIBHOIPABHUX B3AEMOBUIIIHUX
BiJTHOCHH 3 iHIIUMHU Jep:kaBaMuy (1. 3 4. 3 ct. 3) [65]. JIoriyHUM TIPOLOBKEHHSIM
YIOCKOHAJIEHHST 3aKOHOMABYOTO peTyroBaHHs chepr HallioHAIbHOI Oe3meKn
crayo yxsasienus B 2019 p. 3akony Ykpainu «IIpo BHecenns 3min 10 Koncru-
Tyl Ykpainu (11010 CTPaTerivHoro Kypey AepsKaByu Ha HaOyTTs MOBHOIIPABHOIO
yneHcTBa Ykpainu B €Bponeiicbkomy Corosi Ta B Opranizariii [liBHiunoartian-
TUYHOTO JIOTOBOPY)». YXBaJEHHAM 1IbOTO 3aKOHY Ha KOHCTUTYIIHHOMY PiBHI
OyJI0 OCTATOYHO BU3HAYEHO HE3BOPOTHICTH Kypcy Ykpainu Ha Beryn 10 HATO
[66]. Bkazani koncTuTy1iiiHI HOBeM (popMastisyBaau BiIMOBY YKpaiHU BiJl MixK-
HAPOJIHO-TIPABOBOTO CTATYCY TIOCTIHO HEUTPATBHOI IE€PKABU Ta 0320 I0KOBOTO
cTaTycy, Xoua JJisl TIPUETHAHHS JI0 CUCTEMHU KOJIEKTHBHOI Oe3reky YKpaiHi 1ie
JIOBEJIETHCS MMPOUTHU JIOBOJI CKJIQIHUN X,

Pociiicvko-ykpaincovka siiina ma i 6niue Ha noaimMuKy HauioHawLHoi Oe3nexu
Yxpainu

Pedopmu y cextopi Gesmekn Ta 000POHU — Iie TPUBAIWN i CKJIAJIHWIA TTPOIIEC.
Y upomosxk 2015-2019 pp. 36poiini Cum Ykpainu B 1migomy Oyiau pedopmo-
BaHi BignosigHo 0 crangaptiB HATO. BuromoorpumyBaueM Bij MMiABUTIEHHS
6oespaTHocTi 36poitnnx Cun Ykpainu € He Tiabku Ykpaina, a it HATO i €C,
OCKiJIbKH TIpodeciiiia i 6oe3maTHa yKpaiHChKa apMist HaBiTh 1032 YJIEHCTBAa YKpa-
inn B HATO cripusie 3mitnenHio 3axigHoro duanry Amnbsacy. Daktruno, Ykpa-
iHa, gK 11e JIoBesa POCiiichKO-yKpaiHChKa BiliHa, BXKe ChOTO/IHI BUKOHYE (DYHKITIIO
€BpoIeiichbkoi Goprelr, Mo poOUTh BarOMU BHECOK Y 3arajibHy KOJEKTHBHY

6esnieky HATO [36].

24 mororo 2022 p. pd poss’sasana nopHoMacTabHy BiiitHy npotu Ykpainu. Ha
MOMEHT i TI0YaTKy BITYM3HSIHUI CEKTOP 000POHU OYB 3HAYHO MEHIIUMN, HiX
y pd, BoeHHMIT OIOKET OCTAHHBOI TIEPEBUIIYBaB YKPAiHCHKUI MaiizKe BIECSATEPO
[67]. Onnak, me no moyatky arpecii aepskaBu-usenn HATO moyanm nocrauatn
36poio 3axigHoro 3paska [68]. Ile 6y/10 3yMOBJIEHO THM, 1O noyrHaoun 3 2015 p.
Ykpaina aktuBHO B3aemoisiia 3 HATO, yHaciziok 4oro ajanTailiss yKpaiHChKUX
BilicbKOBOCTYK00BIIB 10 ctaraaptie HATO npoxo/iia 10CUTH TBUKO.

3axizHe 030POEHHS a0 3MOTY B IepIii Micsii BilHM BUCTOATH Ta He JaTH
3aXONUTH 30pOHHUMK cUTaMu pd cTosuio. YKpaiHCchbKa apMis HaOyJa peasib-
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HOTO JIOCBily BeJleHHsT OOMOBUX JIiif, YOro He BUCTadya€ OiJIBIIOCTI apMiil gep-
skaB-wieHiB HATO. Ykpaincbka apMisi TPOJIeMOHCTPYBaJia He TLIbKU CTIHKICTb,
a i 3/TaTHICTh TPOTUCTOATHU TA CTPATETIUHO 1 ONEPATUBHO TIepeMaraTti Ha MeBHUX
MiJITHKAX (PPOHTY POCIHCHKY apMilo, SIKY JIOHeJaBHA BBAXKAJIU JPYTOIO apMi€io
cBity. B oco6i Ykpainu HATO ta €C Ha cBOiX 3aXifHUX KOPAOHAX OTPUMAJN
HAJIITHO 3aXUIIEHY «(OPTEITIO».

Hacaigkn moBHOMacmTabHOTO BTOPrHEHHST pd B YKpaiHy 3MIHUIU TeOmoJi-
TUYHY MaxiBauiio €spormm. PO crana cupuiiMaTics He K TEOPETUYHA 3arpo3a
HAI[iOHAJMBHIN Oe3relli cyciaHix aepkas, a sk peanbna. 4 nunuas 2022 p. Ha
Manpuaceromy camiti igepis HATO @innsnmis ta [Bemnis, sxi paninie Oy/in
HEeNTpaTbHUMU, 3aBEPIIUJIN [IEPEroBOpr Ta Bxke 5 juihs 2022 p. yci nepxasu-
YYACHHUIIL MAMICAIN IIPOTOKOJIHU TIPO MIPUEAHAHHS 000X JAep:kaB. 4 kBiTHs 2023 p.
Oinngupis odiniitno npueananacs 10 HATO, KopmoH SKOro 36iJbIIMBCS Ha
1300 kisloMeHTpiB i3 pocificbKoIO (heepaltieio.

Bucuosku

KosextusHa 6esneka va mpukaagi HATO nokasana cBoro edekruBHicTb. JKoaHa
3 JlepsKaB-yyacHUIh He 3a3Hasa 30poiiHOi arpecii M0A0 CBOEI TepUTOPiaTbHOI
IiTiICHOCTI Ta cyBepeHiTeTy. 3 iHIIOrO OOKY, MOCTIHUN HEUTPAITET TIepecTaB
O6yTu me-pakro 3anopykoio 6esmekn. 3 yacis posmanxy CPCP Ta, Ik HacJiIoK,
3aKiHYeHHs XOJIO[IHOI BiiHM peasibHa 3arpo3a g 3aXO/y IlepecTajia iCHyBaTH.
[Toxii 2008 p. y I'pysii, anekcisg nmiBoctpoBa Kpum i moyaTok JOKaJbHOI BilTHU
B Ykpaini B 2014 p. He mepeKoHaM 3aXiHi gAepsKaBu 100 HeOe3IeKn 3 OOKY
pd. Jlume nosHomacitabHa BiliHa, posmnouara 24 mororo 2022 p., npobyauia
aKTUBHICTD y cepi Gesnekn Ta 060POHHU i, IK HACJII0K, peaHiMyBaga 000POH-
HO-TIPOMUCJIOBUIM KOMILJIEKC ITiCJIsl POKIB CTarHarfii.

Ykpaina HabyJa craTycy ocHoBHOTO oboporHoro ¢uanra HATO Ha cxopi, 3mill-
HEHHSI YKPalHChKOI apMii cTaJio IPIOPUTETHUM TTUTAHHSAM JIJIs BChOTO KOJIEKTUB-
Horo 3axomy. OkpiM TOro, BilicbkoBi 30poitHux Cusr YKpaiHu 10BN peanbHy
3MOTY IIBU/IKO HAaBYATUCS Ta TTOKa3yBaTU peasibHi pe3yabTaTh Ha HATHOBITHININX
3pasKax 3axi/iHOi BilICbKOBOI TEXHIKH, I1e CBITYUTD PO Te, M0 Y KpaiHa ToToBa 0
nosuorinuoro wierncrsa B HATO, 3asuiaerbesa jmire moJiTHYHa BOJIS 3aX1HUX
JlepsKaB.

I3 moyaTkoM moBHOMacIITabGHOI 36poiiHOI arpecii pd mpotn Ykpainu eBporeiichki
JIepsKaBy TTIOYAJIM BiZIXOAUTHU BiJl KOHIIEMIIIT TTOCTiiiHOTO HelTpasiteTy. DinsHiisa
crasia wienom HATO, IIBeris nojana 3asgBky Ha ujeHcTBo, a [IIBeiinapis ta
ABCTpist TOYAIN YaCTKOBO BiIXOJUTH Bi/l HEUTPATBHOCTI, BIIKPUTO MiATPUMYIOUN
Ykpainy y BINHI.
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Otxe, mozii B YKpaini posmodasn HalOiIbII 3MiHU B 30BHINTHBOIOII THIHUX
HOIJISIIax JepsKaB IIoA0 cBo€i Oesneku 3 daciB [pyroi ciToBoi BiliHu. YKpa-
iHChbKa apMmist, Ticsist 030po€eHHs i3 3axomy, cTasa OMHIEID 3 HAWCHUIBHIIINX Ta
HaI0CBiTueHiNno0 B €BPOIIi.

BHyTpillIHbOIIOMITUYHI Ta TEOTIOJITUYHI YUHHUKM 3/IaTHI CYTTEBO BILIMBATU SIK
Ha BU3HAUYEHHS MI>KHAPOJHO-TIPABOBOTO CTATYyCy Jlep;KaBU, TaK 1 OTO eBOJIOIIIO.
ITepBicHO 0b6paHMii cTaTyc MOCTIHO HEHTPaJbHOI i 1103a6JI0KOBOI AepKaBu He
MO3HAYMBCA Ha JiSJIbHOCTI YKpaiHM SK Ha YHiBepcaJbHOMY, TakK i Ha perio-
HAJIbHOMY PIBHAX. YKpaiHa 3pylHYyBajia HaB' g3yBaHUI I HacamIiiepe]; pOCi€0
IMI/DK HEeUTpasiTeTy SK 30BHINTHBOI MOJIITUKU, 3aCHOBAHOI Ha 130JISA1110HI3MI I
yrpuManHi. HamionaapuuM inTepecam YKpaiHu BifIIOBiZlasi KOMIIJIEKCHI Ta
JIOBIOCTPOKOBI IMiJTi TAKUX MiKHAPOJAHUX OpraHisaiiil, sk €Bporneiicbkuii Coio3s,
HATO, Paza €sponu, COT Ta iHmm, ctaTyTH SIKMX J03BOJISIOTH OpaTH y4acTh
y HUX GaratboM JiepsKaBaM, sIKi IOTPUMYIOThCS CIIIJIBHUX IIHHOCTEH 1 TIPUHITUIIIB,
ajie TIpU 1IbOMY He BTPAyYalOTh CBO€E1 HAIlIOHAJIbHOI 1/IEHTUYHICTI.

YKkpaina rnpoiiia TpUuBaanuil i CKIQAHUN MIJISX BiJl MOCTIHHOTO HEUTPATITETY 10
KOHCTUTYIITHOTO 3aKPIMJIEHHS €BPOATJIAHTUYHOTO BEKTOPA CBOEI 30BHINIHBOI,
30KpeMa 0e3IeK0BOI, O THKI.

Tpancdopmarliis ykpaiHCHhKOTO HEUTpaJiTeTy B yMOBAxX 3MiH €BPOMEHCHKOI
crcteMu Oe3MeKH IJIKOM Bi/IMOBIa€ 3arajibHUM TEHJIEHITISIM, TIPO 110 CBiYMTD
BigmoBa Dinsanaii i HIBertii Big craTtycy MOCTIHOTO HEUTPATITETY HA KOPUCTD
yuacti B HATO gk oprasisaiiii KOJI€eKTUBHOI Ge311eKH.

[Turannsg HabyTTs wiencTtsa B HATO sk HaiiGinbin edekTrBHA TapaHTis 3a6e3-
MEeYeHHsT CYBEPEHITETY, TEPUTOPIATbHOT IITICHOCTI 1 HaIliOHATBHOT OGe3meKn
YVKpalHu HUHI € IIJIKOM YCBIIOMJICHUM He JIMIIIe YKPaiHChKUM YPSIIoM, a it abco-
JIFOTHOTO GIJTBIICTIO CYCIiIbCTBA. [abMyBaHHS TIPOIlECY HOTO HaOyTTS TIOB's13aHe
CHOTO/IHI 13 TIPOIOBKEHHSIM BiitHNU, & B MAOYTHHOMY — i3 MOJKJIMBHUM CIIPOTHBOM
okpemux aepskap-uieHiB HATO. 3axkaioun Ha pocsig Beryny 10 HATO @in-
aaupii i [IBerii, 1eil ciieHapiii € IiJIKOM IMOBIpHUM. 3 OIJISILy HA POJIb HAIIO1
Jlep;KaBU B 3aXMCTI 3axi/IHUX KOPAOHIB [[iBHIYHOATIAHTUYHOTO aJbsIHCY HOTO
KOJIEKTUBHA BOJIS 3/1aTHA 3/10JIaTU OMOHEHTIB Y KpaiHu.
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Anoranis

Cmammio npucesiueno sminam y npouedypi npumsznenns cyoodie 00 OucyuniiHaprol 6iono-
gidamvnocmi, wo Oyau obymosieni npuiinsmmsm 3axony Yipainu <IIpo enecens amin 0o
OesKUX 3aKOHOOABUUX aKmie YKpainu wo0o nopaoky oopanmus (npusnauenis) wa nocaou
unenie Buwoi padu npasocydds ma disionocmi ducyuniinapnux incnexkmopie Buwoi padu
npasocydds» 6i0 14 aunns 2021 p. Ne 1635-IX ma cmsopennsm 106020 camocmitinozo
cmpyxmyprozo niopo3oiny y cexpemapiami Buwoi paou npasocyods — cayacou oucyunii-
HAPHUX THCNEKMOPIB, Ha sKY NOKAAOEHO Peani3auiio nosrosaxcers Buuoi padu npasocydos
w000 30ICHEHHS. OUCUUNTTHAPHOZ0 NPOBAONCEHHS CMOCOBHO cyddie. Memoro cmammi € ana-
M3 MPasosux ma Opzamiz3auilinux acnexmis CmeopeHs CAyNcOu OUCUUNITHAPHUX THCNEK-
mopie. Memodonoziuny 6asy 00CHiONcenHs: CMAHOBUMb KOMIIEKC 3a2aLbHODLIOCOPCOKUX,
342a1bHOHAYKOBUX | 3A2ANBHONOZIMHUX MeMO0i6 T MAKL 3a2AIbHOHAYKOGT MEMOOU NISHAHMHS,
K anaais ma cunmes, imoyKuis ma 0edykuis mouso, CYKYnHicmo SKux 00360JulLa 00CH2mu
ne6Ho20 PisHs 00 €KMUBHOCMI, KOMNACKCHOCMI U 00TPYHMOBAHOCIE NPo6eder0z0 00Ci-
Ooicenist, Q0CIMOBIPHOCITE OMPUMAHUX Pesylbmamis. 3eepuymo yeazy na 0esiki opeanizauyiini
ma npasosi npobaeMu Cmeopens yiel Ciyarcou. AHL3YMvCS NOLOACEHHS NPOEKMY 3AKOHY
npo erecents amin 00 0esKux 3axonis Ypainu wo0o 6i0H0eIeHHs PO32IsA0Y CNPaAg cMOCOGHO
Oucyunninapnoi eionosioarsrnocmi cyddie ma sabesneuenns pooOmu Cayicou OUCUUNIIHAY-
nux incnexmopie Buwoi paou npasocydds 6i0 2 mpaeus 2023 p. Ne 9261, cnpsmosanozo na
GIOHOGEHHSL PO32IA0Y CNPAS CMOCOBHO OUCUUNIIHAPHOL 6i0nosidanvHocmi cyodie ma 3abes-
neuenms. pobomu cayncou oucuuninapnux incnexkmopie Buwoi padu npasocydos. Bucios-
JIeHO MOUKY 30PY U000 HENPUNYCMUMOCI NOOAILULOT 3AMPUMKU 6 PO32IA0T OUCUUNTTHADHUX
ckapez wpdo cyddis. Hadarno nponosuuii 3 gpopmysanis cayicou OUCUUnIiiHapiux iHenexmo-
DiB, GU3HAUCHIHS NOBHOBANCEHD OUCUUNITHAPHUX THCNEKMOPI6 M KepiGHUKA CYHCOuL.

KmouoBi cioBa: cyjoBa Biaja; UCIUIIIHAPHA BiAMOBIAMbHICTD CYIJIIB; AUCIIUTLII-
HapHe IPOBaJKEeHH 100 cyAuiB; Buina pama npaBocymus; ciy:kba IUCIUILTIHAPHIX
IHCTIEKTOPIB.
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Abstract

The article is devoted to changes in the procedure for bringing judges to disciplinary
responsibility, which were conditioned by the adoption of the Law of Ukraine «On
Amendments to Certain Legislative Acts of Ukraine Regarding the Procedure for the
Election (Appointment) of Members of the High Council of Justice and the Activities of
Disciplinary Inspectors of the High Council of Justices dated July 14, 2021 No. 1635-1X and
the creation of a new independent structural unit in the secretariat of the High Council of
Justice — the service of disciplinary inspectors, which is entrusted with the implementation
of the powers of the High Council of Justice to conduct disciplinary proceedings against
judges. The purpose of the article is to analyze the legal and organizational aspects of
creating a service of disciplinary inspectors. The methodological base of the research
consists of a complex of general philosophical, general scientific and general logical
methods, as well as general scientific methods of cognition, such as analysis and synthesis,
induction and deduction, etc., the totality of which made it possible to achieve a certain
level of objectivity, complexity and validity of the conducted research, the reliability of
the results obtained. Attention was drawn to some organizational and legal problems of
creating this service. The provisions of the draft Law on Amendments to Certain Laws of
Ukraine on Resuming Consideration of Cases Concerning the Disciplinary Responsibility
of Judges and Ensuring the Work of the Service of Disciplinary Inspectors of the High
Council of Justice No. 9261 dated May 2, 2023, aimed at resuming the consideration of
cases concerning the disciplinary responsibility of judges and ensuring the work of the
service of disciplinary inspectors of the High Council of Justice are analyzed. A point
of view was expressed regarding the inadmissibility of further delay in consideration
of disciplinary complaints against judges. Proposals for the formation of the service of
disciplinary inspectors, determination of the powers of disciplinary inspectors and the head
of the service have been provided.

Keywords: judicial power; disciplinary responsibility of judges; disciplinary proceedings
against judges; High Council of Justice; service of disciplinary inspectors.

Beryn

[Ipuitasatta 3akony Ykpainu «IIpo BHeceHHsS 3MiH /10 JeKUX 3aKOHOIABYNX
aKTiB YKpaiHU 1010 TOPsAKY o6paHHs (MPU3HAYeHHs ) Ha Tocaau YwieHis Buioi
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pajii MpaBOCY//Is1 Ta AIAJIbHOCTI JUCIUIIIHAPHUX 1HCHeKTOpiB Buioi paau
npaBocyaast» Big 14 munus 2021 p. Ne 1635 (mani — 3akon Ne 1635) [1] 3ymo-
BUJIO 3MiHU B 3akoni Ykpainu «IIpo Bumty pamxy mpaBocyaasi» (namni — 3akoH
Ne 1798) [2], 30kpema, CTOCOBHO AUCITUTIIIHAPHOTO TTPOBAKEHHS MO/I0 CY/IIB.
Tak, 3akoHom Ne 1635 mepenbadaeTbest CTBOPEHHS CIIY;KOUM TUCIIMIIIIHAPHUX
IHCIIEKTOPIB SIK CAMOCTIMHOTO CTPYKTYPHOTO TiJIPO3/LIY y CKJaJi cekpeTapi-
aty Buioi paau nmpaBocys 3a/Jis1 peasidallii MMM KOHCTUTYIIHHUM OpraHOM
MMOBHOBaKEHDb MO0 3[AIMCHEHHS MUCIUTIIIHAPHOTO TTPOBA/)KEHHSI CTOCOBHO
CYUTiB.

3ayBaxkumo, 1o npuitHATTS 3akoHy Ne 1635 Ta cTBOpeHHS CIysKOU JUCIUILII-
HApHUX 1HCIIEKTOPIB O6YMOBIIOETHCS MOJMOKEHHSIMU 1. 26 MeMopaHayMmy TIpo
eKoHOMIYHY 1 (pinancoBy nomituky, a came: Jlogatky I go Jlucra npo namipy,
mignucaroro 2 4yepBHs 2020 p. IIpesunentom Ykpaian, [Ipem’ep-miricTpom Ykpa-
inn, Minictpom dinanciB Ykpainu ta TosmoBoro Harionamproro 6anky Ykpainu.
BiamosigHo 10 3a3HadyeHOTO MYHKTY Iepeadavyanocss CTBOPEHHS IOCTIHOIO
IHCIIEKITIITHOTO TiAPo3aiTy B Mexkax Burioi paau mpaBocyis (nani — BPII), mo
«BiITTOBiZIaTUMeE 32 TIPOBE/IEHHS PO3CJiyBaHb AUCIUILIIHAPDHUX CIIPAaB MPOTH
cyaaiB ta Haganus BPII pekomenpariiii mozo AUCIUATIIIHAPHUX il Ta CAHKITINA
Bi/IHOCHO cy//1iB» [3].

Bonnouac «IlpukiniieBi Ta nepexigni nosoxenHs»> 3akony Ne 1635 He mnepe-
Gayau HpoLeAypy lepeaadi IMOBHOBasKeHb AucHuiLiinapuux mmanar BPII xo
HOBOCTBOPEHOI CJTy:KOU JUCIUILIIHAPHUX 1HCIIEKTOPIB abo MeXaHi3My il auc-
mururinapanx nagat BPIT 1o crBopeHHs i€l cyx6m.

[T’saroro cepnnsg 2021 p., 3a3HAYMBINKM METOIO HEAOIYIEHHS TOPYIIEHHS BUMOT
3akony Ne 1635 ta momepekeHHs kopymnuiiinux nposisis, BPII yxBanuia
pimentst Ne 1809/0/15-217, sskum 3y posnoisi mik wienamu BPIT ckapr
MIO/I0 IUCIIUTLIIHAPHOTO TPOCTYIIKY CYA/I (AUCIUIIIIHAPHUX CKAprT), MOJaHUX
BifiMoBiIHO 10 3akonHy Ykpainu «IIpo cymoycTpiii i ctaryc cyamaiB», Ta cKapr
Ha PillleHHS PO MPUTATHEHHS 0 AMCHUILIIHAPHOI BiMOBIAIbHOCTI CY//II YU
IIPOKYypopa.

3azHaunmo, 1o 3 5 ceprust 2021 p. mo 24 mororo 2023 p. no BPII namiitmio
5193 pucrmnminapui ckapru. Y nepioa 3 24 mororo 2023 p. o 12 ciung 2023 p.,
T06TO 710 Iouatky pobotu BPII, — 2457. KinbkicTh guciuiiiHapHUX CKapr, sIKi
Haginmm 3 13 ciung 2023 p. no 5 yepsus 2023 p., — 2 383 [4], To6TO pazom —
10033. Boxnouac 3aciayroBye Ha yBary Toil ¢akT, 1o, kosan y ciuai 2023 p. Ha
caiiti ITpesuenrta Ykpainu Oy/ia ONPUIIOAHEHA €JIEKTPOHHA METUILis MIOA0 Bijl-
HOBJICHHST PO3TJISY AMCIUIUTIHAPDHUX CKapr IMO0 CYAiB, TIETUIlisT He Habpasa
JOCTATHBOI KiJIBKOCTI TOJIOCIB /7151 po3riisiny [5].
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YpaxoByrouu, 110 Iepesanyck OpraHiB Cy/IIBCbKOTO BPSAYyBaHHS € OJHIEIO
3 YMOB, BUCYHYTHUX CBpONEHCbKOI0 KOMICI€IO 711 BIIKPUTTS 11€PErOBOPiB 1PO
Betyn Ykpainu B €C, nuranus Bukonanusgs BPII nmoBhnoBakenb momo mpu-
TATHEHHST CYA/iB [0 AWCIUIIIHAPHOI BiATIOBiaabHOCTI HabyBae 0COBJIUBOTO
3HAYEHHS.

[Tonpu TOH (haKT, 1110 NPAaBOMOYHICTH KOHCTUTYI[IHHOrO OopraHy HapemTi OyJa
BiJTHOBJIEHA, He MOJKHA CTBEP/IKYBaTH, IO HOro poboTa TakosK OyJa BiIHOBJIEHA
y MMOBHOMY 00CsI3i, aji7Ke 10 ChOTO/IHI He BUpileHa mpobieMa, MoB’i3aHa 3 [Iisijib-
HicTIO cykOn aucnumIiHapHux incrnextopis BPII.

OT:xe, METOIO CTATTI € aHAJII3 MPABOBUX Ta OPraHi3alliitHUX acleKTiB CTBOPEHHs
CITysKOU TUCITUTIIIHAPHUX iHCTIEKTOPIB.

3a3HauMMO, 110 IUTAHHS peastizallil KOHCTUTYIIIHIUM OPraHoOM Jlep:KaBHOI B/ 1
Ta CY//IIBCbKOTO BPSJIyBaHHS ITOBHOBQ)KEHbD 111010 IPUTIATHEHHS CY/UIIB /10 JI1C-
IUIIJIiHAPHOT BiAMOBiAabHOCTI HAOYIM BUCBITIEHHS Yy TIPalsX BiTYM3HIHUX
naykoBiliB: I. Apremenka Ta H. bakasnosoi [6], C. 3immBko [7], O. Kanyxnoi
[8], C. KiBanona [9], JI. Kopuesnoi [10], IO. Koctkinoi [11], JI. Mocksuu [12],
O. Osuapenko [13], C. Ilpuaynbkoro [14], M. Pynenka [15], M. Credanuyk
[16], O. Typuenxo [17], C. Xamoka [18], O. Xoruncskoi-Hop [19-20], B. Illep-
6akoBa [21] Ta immmx gocmigaukis. He3Baskaoun Ha TPYHTOBHUI XapakTep BiKe
HasiBHUX HAYKOBUX 37I00YTKiB, MOTPEOYIOTH JOCIIKEHHST OCTaHHI 3MiHM Y 3aKO-
HOMABCTBI 100 AistabHocTi BPII Ta HOBI BUK/IMKH, TIOB’I3aHi i3 CTBOPEHHSIM
CarysKOM AMCIUILTIHAPHUX 1HCIIEKTOPIB.

JIOCATHEHHST METH JOCJiKEHHs Tepepbayae BUPIMIEHHs TaKWX 3aBIaHb:
1) HajaHHS XapaKTEPUCTUKHU MPABOBiil OCHOBI MisSLIBHOCTI CJIY;KOM JMCITUTLITI-
HApHUX 1HCIEKTOPiB; 2) BU3HAYEHHS IPOOJIeM CTBOPEHH Ta 3abe3neyeHHs (DyHK-
IIOHYBaHHS CJY;KOM MUCIUIIIIHAPHUX 1HCIIEKTOPIB; 3) OKpecJeHHs HalpsMiB
VZIOCKOHAJIEHHS 3aKOHO/IaBCTBA, sike peryJioe aisabHicTb BPII ta dgynkiiony-
BaHHA B 1l CTPYKTYPI CAY:KOM AUCHUILIIHAPHUX 1HCIIEKTOPIB.

Marepiaimm ta MeToau

HopmatuBHO-1IpaBOBY OCHOBY IIi€i cTaTTi cTaHOBAATh KoHCcTHTYIisT YKpainu
Bz 28 uepBus 1996 p. [22], 3akonu Ykpainu: «IIpo Bumy pamy npasocynas»
Bixm 21 rpynnsa 2016 p. [2], «[Ipo BHecenHs 3MiH /10 IeIKNUX 3aKOHOJaBUNX
akTiB YKpaiHu 11010 MOpsAKYy oOpaHHs (IIpU3HAYEHHS) HA MOCAAM YJIEHIB
Buioi paau npaBocyais Ta AigJAbHOCTI AUMCIATIIIHAPHUX 1HCIIeKTOpiB Buioi
paau npasBocyaasi» Bin 14 aunusa 2021 p. [1], npoekT 3akoHY PO BHECEHHS
3MIH JI0 JIeIKUX 3aKOHIB YKpPalHU 100 BIIHOBJIEHHS PO3IJISILY CIIPAB CTOCOBHO
JUCIUILIIHAPHOT BiAIOBIZAIbHOCTI CyaAiB Ta 3abe3nedeHHs poOOTH CIIyKOU
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NUCITUILTIHAPHUX 1HCIIeKTOPiB Buioi paau npaBocyaisd (faji — 3aKOHOTTPOEKT
Ne 9261) [23]. IIpu migroToBii i€l cTaTTi TaKOX AocaipKyBanucst Crpareris
PO3BUTKY CHUCTEMHU IPABOCY//Isl Ta KOHCTUTYIIHiHOrO cyjounHcTBa Ha 2021—
2023 poku, 3aTBepiskena Ykasom [Ipesunenta Ykpainu Big 11 uepsusa 2021 p.
Ne 231/2021 [24], [lepsxkaBHa AnTtukopymitiiina mporpama Ha 2023-2025 poxwu,
3arBepisKeHa mocraHoBoio Kabinery MinicTpiB Ykpainu Big 4 6epesus 2023 p.
Ne 220 [25].

Kpim Toro, npoananizoBano Koncynsrarusuuii BucHoBok BPII om0 3akoHompo-
exty Ne 9261 Bix 18 TpaBus 2023 p. [26], [lonoxenns npo cexperapiat Burioi
paau mpaBocys Bix 23 6epests 2007 p. [27], pitnennst Bumioi paau mpaBocy /st
Bin 7 mororo 2023 p. Ne 26/0/15-23 [28], [TosicHiOBasbHY 3amucKy 10 TIPO-
eKTy 3akoHy Ykpainu «IIpo BHeceHHs 3MiH /0 JeKUX 3aKOHIB YKpaiHM 1110710
HopsiKy oOpaHHs (MIpU3HAYEHHS) Ha TIocaay YwieHiB Buimoi paau mpaBocymst Ta
NATBbHOCTI ANCIUTIIHAPHUX 1HCTIeKTOpiB Butoi pagau npaBocyangy [29], 3asaBy
Buoi pagu npaBocymist «IIpo 3abesnedenHst He3aJIeKHOCTI CY/IiB Ta aBTOPHU-
TeTy TipaBocy s> Big 8 uepBust 2023 p. [30], mokyMeHT «AHaJIi3 HAITIOHAIBHOTO
3aKOHO/IAaBCTBA YKpAIHU 3 MUTAHb MUCIATLIIHAPHOTO TIPOBAJIKEHHS 10JI0 CY/IIB
3 METOIO iX ONTHUMI3arllii Ta CIPOIIEeHHS BiNIOBIIHO 0 cTanaapTiB Paan €Bponn
Ta HaKpalmx MPaKkTUK Jep:kaB-uieHiB Pajgu €Bponuy, MAroToBgeHUN y Mexkax
npoekty Pamm €sponu «IlixTpuMka cymoBoi Biaau Ykpainu y 3abesmnedeHHi
Kpalioro A0CTymy 70 npaBocyaagy [31], Tormro.

Anasi3 HOpM 3a3HaYEHUX [TPABOBUX aKTiB Ta aHAJTITUYHUX MaTepiasiB /1aB 3MOTY
BUPIIIUTH BaKJIMBY MPAKTUYHY MPABOBY podeMy 11010: 1) oKpecseHHs Koja
npobJieM y 3abe3redeHHi MisSIbHOCTI CIy:KOUM AUCIUTLTIHAPHUX 1HCITEKTOPIB, 110
HOTPeOYIOTh PO3B’si3aHHsl; 2) BU3HAYEHHST HAMPSIMIB YIOCKOHAJIEHHS 3aKOHO/[AB-
CTBa, SIKE PETYJIIOE MiSIbHICTD €l CITyKOM.

3HauHY KiJBKICTh 3aCTOCOBAHUX METO/IIB MOCJI/IXKEHHS 3YMOBJIEHO BY3bKOIO
TEMOIO TPABOBOTO PETyJIOBAaHHS PO3TJISAAyBaHOI TeMu. MeToau AoCTiKeHHs
00paHo 3 ypaxyBaHHAM 0COOJMBOCTEI IPoOIeMaTUKK ITUTaHHSA. MeToI0I0TiuHy
6a3y MOCJIIKEHHsT CTAHOBUTH KOMILJIEKC 3arajbHOMiIocoPChKIX, 3arajbHO-
HAYKOBUX 1 3araJibHOJIOTIYHUX METO/IiB, CYKYITHICTh SIKUX JIO3BOJINJIA TOCSTTH
MEBHOTO PiBHS 00’ €KTMBHOCTI, KOMILJIEKCHOCTI Ta OOTPYHTOBAHOCTI TIPOBEIEHOTO
JIOCJTI/I>KeHHSI, TOCTOBIPHOCTI OTPUMAHUX Pe3YJIbTaTiB.

3a I01OMOTO0I0 JIIaJIEKTUIHOTO METO/LY IPOaHai30BaHO 3arajibHi 3aKOHOMIPHOCTI
Ta CyNePeyHOCTi y CTAaHOBJIEHHI CITy:KOM MUCIUILIIHAPHUX iHCcekTopiB. Crarunc-
TUYHUN METOJ J03BOJMB HPUIYCTUTH 00CAT MalOyTHHOIO HaBaHTaKEHHs Ha
cary:kOy MUCIMIIIHAPHUX 1HCIIEKTOPIB Ha MiACTaBi KiJIbKOCTI JUCIUILIIHAPHUX
CKapr, H[0 HAAIUIIIN 32 YaCc MPU3YITMHEHHS 1X PO3MOJILITY Ta PO3TJISLY.
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3aB/ISKM METO/LY MPOTHO3YBaHHST 3p00JIEHO BUCHOBKH IIO/I0 HACJIIKIB 1MOIalThb-
101 3aTPUMKH PO3TJISAY AUCIUIIIIHAPHUX CKapr CTOCOBHO CY//IIB, ITPOTAJIUH
y MPaBOBOMY PeryJIIOBaHHI CJIY:KOW AUCIUTIIIHAPHUX 1HCIIEKTOPIB. 32 JI0MOMOTO0
repMEHeBTUYHOTO MeTO/ly 3’ICOBAHO 3MICT IOPUANYHUX TEPMIiHIB Ta MOHSITD, 110
MICTATBCS Y MIPABOBUX aKTaX, SKI PEryJIOI0Th TUTAHHS OpraHisallil il Ji9JbHOCTI
carysKOM IMCHUILIIHAPHUX IHCIEKTOPiB. IcTOpuYHMil MeTO/I Ma€ 3HaYeHHS yepes
Te, 1O /I03BOJIMB 3BEPHYTH yBary Ha nepeiyMoBU NpUiHATTS 3akony Ne 1635.
3aBJSKA METO/ly HayKOBOI'O MOJIEJIIOBAHHS B/AJIOCS BU3HAUUTHUCS 13 IIPUHIU-
MOBOIO HEMOJKJINBICTIO (DYHKITIOHATBHOI 3aMiHU CJIYKOO010 TUCIUTLTIHAPHIX
IHCTIEKTOPIB MTOBHOBa)keHb BUINOI pagu mpaBoCyi/isi B HASBHOMY 3aKOHOZaBYOMY
peryJioBaHHi.

Y pob6oTi BUKOPUCTOBYBAINCS i Taki 3araJbHOHAYKOBI METO/U Ii3HAHHS, SK
aHaJIl3 Ta CUHTE3, IHAYKIIA Ta AeAyKIisa. Bukopucrano i iHII MeTOAM HAYKOBOTO
[i3HAHHS, 1[0 CHPUIM 00’ €KTUBHOCTI, JOCTOBIPHOCTI, BCEOIUHOCTI OTPUMAHUX
BUCHOBKIB Ta MPOIO3UIIIT.

Pe3yibraTi Ta 0OTOBOPEHHS
Ananiz npaeoeozo pezynioeanns

3akon Ykpainu Ne 1635 cyTT€BO 3MiHUB IPOIEAYPY HPUTITHEHHS CYI/IIB 10
JMUCITUTLTIHAPHOI BiAMOBIAATBHOCTI, TepeabaunBINT B CTPYKTYPi ceKpeTapiaTy
BPII gistibHicTh cryskOM JUCHMILITHAPHUX 1HCIIEKTOPIB — CaMOCTIHOTO CTPYK-
TYPHOTO TIPO3JIiTY, KM YTBOPIOETHCS /s peastidallii moBHoBaskeHb BPII om0
3/1iICHEHHS AUCITUTLIIHAPHOTO MMPOBA/PKEHH CTOCOBHO CYJ/IIB Ta JII€ 32 TIPUHIIN-
oM dyHKIioHanbHOI HedaseskHocTi Bif BPIL. Bignosinno g0 4. 1 c1. 28 3akony
Ne 1635, caay:xba popMyBaTUMEThCS 3 YKUCIA OCIO, SIKI MalOTh BUILY IOPUIUYHY
OCBITY, cTaxk TTpodeciitHOl AisIbHOCTI Y cdepi MpaBa He MEHII SIK T SITHAISATD
POKIB, 3 SIKUX He MEHIIe BOCbMH POKIiB CYKYITHOTO CTa)Ky poOOTH Ha IMOCaiax
CyIUTi, TPOKYPOPA, aJiBOKATA.

Boanouac s3akononpoexkTom Ne 9261, axuii 6ysi0 nogano no Bepxosnoi Paau
Ykpainu 2 tpaBus 2023 p., IPOMOHYIOTHCS 1HIIT BUMOTH JI0 JTUCIUILIIHAPHOTO
inciektopa BPII, a came: «..rpomaggnun Ykpaiau, SKuii Ma€ BUILY IOPUATIHY
OCBITY Ta BiIMOBIa€ O/IHIN 3 TakUX BUMOT: 1) Mae ctaxk pobOTH Ha Tocali Cyuti
He MeHIIe CeMU POKiB; 2) Ma€ cTak poOOTH Ha 1Mocajli IPOKYpPopa He MEHIIe
JeCSITU POKIB; 3) Ma€ M0cBi mpodeciiiHoil AisIPHOCTI aBOKaTa, 30KpeMa o0
3/IIICHEHHS TIPE/ICTABHUIITBA B Cy/Ii Ta/a00 3aXUCTY Biji KpUMIHAILHOTO OOBIHY-
BaueHHsI IIOHaIMeHIIIe JIecsITh POKIB; 4) Ma€ CYKyITHUM cTax (J0CBi) 3a3HAYEHOL
B myHkTax 1-3 miei vacturau poboru (mpodeciitHol AisIbHOCTI) TOHANMEHTITE
necsiTb pokiB». OcobJMBOCTI MisIBHOCTI AUCHUILTIIHAPHUX iHCTeKTOPiB BPII
BU3HAYAOTHCS [10I0KEHHSIM PO CJIy:KOY AMCIUIITIHAPHUX 1HCIIEKTOPIB, sTKe
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po3pobuisie i 3arBepmkye BPII (npuHarizno 3a3HaunMo, 10 OHOYACHO 3 MPH-
fisaTTsm [looskeH st moTpebyBaTHMe BHECEHHST BiAMOBITHUX 3MiH i Permament
Buioi paau npaBocyyist). [IpukiniieBUME Ta TiepexXiIHUMU TTOJOKEeHHIMU 3aKO0-
HompoekTy Ne 9261 nepenbavaeThest, M0 Cryskba MoKe BBaKaTHCSI CTBOPEHOIO 32
YMOBH 3amoBHeHHs 2/3 noca. /[0 MOMEHTY CTBOPEHHS CIyKOU MOBHOBAKEHHST
iHcrexTopiB GyayTh BUKonyBatu wienn Juciumuiinapaoi namsatu BPII, Busnaueni
ABTOMATHU30BAHUM PO3TOALIOM [23].

KpiMm TOro, aBTOpPH 3aKOHOTIPOEKTY B3SUIH /IO yBaru OTPeOY MOMOBHEHHST TTOJIOKEHD
3akony Ykpainu «IIpo mepxaBHy ciry:KOy», MUISIXOM JOTIOBHEHHSI TIEPETIKY Jep-
JKaBHUX CJIysKOOBINB Kareropii «b» mocanono mucrtmmutinapuux ivcrexropis BPIL

3ayBaxkumo, 1o BPII y cBoeMy KOHCYJBTaTUBHOMY BUCHOBKY B IIJIOMY ITijl-
TpuMasia 3aKoHONPoeEKT Ne 9261 (3 BUCIOBIEHHSIM TIEBHUX TTPOITO3UIIiH i 3ayBa-
KeHb — /0 MPUKJIANLy, MO0 cTaxy npodeciiiHol AisiabHOCTI y cdepi mpasa
SK OJHIET 3 BUMOT /10 MOCAU JAUCIUTIIIHApHOTO iHCcTekTopa) [26]. Boanouac,
3a pe3yJbTaTaMu HOTO 4eproBoro posrisiny 8 uepBHsS 2023 p., 3aKOHOMPOEKT
Ne 9261 Oysi0 BifiKkIazeHO Yepe3 MPOIMO3UIlii MiKHAPOIHUX TaPTHEPIB 1010
MPOIIEYPH KOHKYPCY 10 CIy:KOU AUCIUILUTIHAPHUX 1HCIIeKTOpiB. Bysro 3amporo-
HOBaHO, 11100 ujieHiB 1€l cayxbu gobupana Konkypena komicis 3 qo6opy BKKC
[32]. BBaskaemo, 1110 3arpoBaZKEHHST TAKOTO MeXaHi3My 71000py AUCIUTLTIHAPHUX
iHCTIEKTOPIB MOTpebyBaTUMe 3HAYHUX 3YCUJIb i3 OOKY 3aKOHOIABINB Ta HEOOXi/I-
HOCTI JIeTAJIBHITIOTO OTpaIioBaHHs 3aKOHOMPOEKTY Ne 9261 y 1isiomy.

Opeanizauisn 0isanvHocmi CaYyncoOu OUCUUNITHAPHUX THCNEKMOPie

BiamosigHo 10 YMHHOTO 3aKOHOAABCTBA CIYKOY AMUCIUILIIHAPHUX 1HCIIEKTOPIB
nepeznbauero y ckiani cexperapiary BPII. Hactuna 5 cr. 27 3akony Ne 1798
BCTAHOBJIIOE, 10 Y cekperapiari BPIT ciysx6a auciurmiiHapHuX iHCIEKTOPIB i€
K CaMOCTIHHUI CTPYKTYPHUU MiPO3/LJ, SKUU YTBOPIOETHCS JJId peasisaliil
noBHoBaxkeHb BPII 1110710 3xiiicHeHHS AUCITUTIITIHAPHOTO MPOBA/IKEHHS CTOCOBHO
CyAIIB Ta Jli€ 3a NMpUHIUIIOM (DYHKITIOHATbHOI He3asexxHocTi Big BPII. Bigmno-
BigHo 10 Pimennst BPII Bix 7 motoro 2023 p. Ne 26/0/15-23 «IIpo BHeceHHSs
3MiH JI0 CTPYKTYpHU cekpeTapiaty Burioi paau mpaBocyaisg Ta 3aTBEPKEHHS
IITaTHOTO posnucy Buimoi paau npasocymust Ha 2023 piks», cyKOy AMCIMILTIHAP-
HUX IHCIIEKTOPIB TepeadadeHo B cTpyKTypi cekperapiary BPIT y meskax 3atBep-
JUKEHOTO TITaTHOTO PO3MUCY KOHCTUTYIIIHOTO oprany [28]. BomHouac BUCHOBOK,
o «y cexperapiati BPII ctBopeHo HOBHMI MiApO3Iia — ciryskba JUCIUIITHAPHUX
IHCIIEKTOPiB», SKUM ITPOKOMEHTOBaHO 3rajiane pimenud BPII na ii odimiitHomy
caiiti [33], BUAa€THCS 110 TTepeuacHUM.

3rigao 3 4. 1 c1. 27 3akony Ne 1798, cexperapiar BPII 3xiiicHioe opranisaiiiiie,
indopmariiiino-10BigKkoBe Ta iniie 3abesnedenns gisabHocti BPII ta i opranis.
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[Tonosxenns npo cexperapiatr BPII Busnauae, 1110 cekperapiatr BUKOHY€E OpraHisa-
Li{iHY, IPABOBY, aHAJITUYHY, iIHPOPMaIliiiHO-/I0BIJIKOBY Ta MaTepiaJbHO-TeXHIYHY
poboTy i3 3abe3medyeHHs AisIBHOCTI Ta I OpraHiB y 3/ifiCHEHHI TTOBHOBa/KEHb,
BU3HaueHnx KoHcruryiieo Ykpainu, 3akoHamu Ykpaianu «IIpo Bunty pany npa-
BoCcyA/s1», «1Ipo cynoycTpiil 1 cTaTyc cyAliB», IHIIMMU 3aKOHAMHM Ta HOPMaTHUB-
HO-TIpaBoBUMHU akTamu, Persamentom BPIIL. ¥V wacTusi nozo aucuumniiHapHOro
IIPOBA/IKEHHST CTOCOBHO CY/IiB ceKkpeTapiaT: 1) ToTye /10 po3riisgry Marepiaiu mpo
JMCIUIITHAPHY BiZMOBIA/IbHICTD Cy/Ull; 2) OpraHi3oBy€ mpaBoBe 3abe3neyeHHs
nismprocti BPIT Ta ii opranis, y ToMmy uncai JluciuniinapHux naniar; 3) rotye
JI0 PO3TJISAYy CKapru Ha PillleHHS BiJMOBIIHUX OPraHiB MPO NMPUTATHEHHS 0
JIMCIIUTIIIIHAPHOI BiZIMOBIIAJIBHOCTI Cy/Ii un TTpokypopa [27].

Y HayxkoBiii jlitepaTypi 3a3Ha4asIoCh, 1o cekperapiat BPII € opranizaiiiitHo nmoe-
HAHOIO CYKYITHICTIO YIIPaBJiHb Ta BB, SKi MAlOTh BHYTPIIIHIO i€pAPXiuHy
CTPYKTYPY, BKJIIOUAIOTh IITAT MPAIiBHUKIB (Y TOMY YHCJI AePsKaBHUX CIyKOOB-
IiB) Ha 4YOJIi 3 KEPIBHUKOM, JIiSUIbHICTD SIKUX CIIPSIMOBaHA Ha 3abe3redeHHs 6e3-
nepebiiinoro ¢gyukiionysanas BPIT missxoM BUKOHaHHS KOHCYJIBTaTHBHUX Ta
obcayroByounx (byHKI#, 3iiicCHeHHS OpraHisalliiiHoro, HayKOBO-aHAII TUYHOTO,
iHdopMaIiiiHO-10BIAKOBOr0O, MaTepiaJlbHO-TEXHIYHOIO Ta iHIIOro 3abe3IeYeHHs
3azHauyenoro oprany [11, c. 188].

Hagenene Buiile miIKpecsa0€ AONMOMIXKHUI XapaKTep Ai4JbHOCTI cekperapiary
BPII y peasmizarii 3aBganb KOHCTUTYIIITHOTO OpPraHy CyZ0BOi Biaau. Y 3B’SI3KY
3 1IMM JIOTIYHO TI0CTA€ MUTAHHS PO KOPEKTHICTh HA/llJIeHH CTPYKTYPHOTO TIijI-
posaiiy BPII, 1o sxaiiicHioe opranisartiiite, indopMariiiiHo-1oBigkoBe abo iHiie
3abesneuents aiszibHocTi BPII, MOBHOBa)keHHSIMU 3 MPOBEAEHHS MEPEBipKH
JUCHUTIIHAPHOI CKapry, aHAII3y MaTepiajliB IUCIUILIIHAPHUX CIIPAB, IIJATOTOBKU
MPOEKTIB yXBaJ 1 pineHb auciumainapuoil nagatu ta BPII y mexax mauciu-
IJIIHAPHOTO IIPOBA/I)KEHHSI CTOCOBHO CY/UIL, IIITOTOBKKU IIPOEKTIB BUCHOBKIB Ta
pimenb BPII Ta iH.

Ha mamry mymky, ciysk6a AUCHUILIIHADHUX 1HCIIEKTOPIiB Ma€ OyTH BUBeeHa 3i
ckaany cexkperapiary BPII ta gigtu gk camocTtiitnuii opran Buiioi paau mpa-
Bocyans (B cenci 4. 6 cT. 26 3akony Ne 1798), a He cTpyKTYypHMI TiAPO3IiN 1
cexpetapiary. Came Takuil Mi/IXi/{ JO3BOJIUTH IEBHOIO MipOIO JIOCATTU «(PYHKITIO-
HAJIBHOI HE3aI€KHOCTI» CIy/KOM AUCIUTLUTIHAPDHUX iHCIIEKTOPIB.

[Ipunarigno 3a3Ha4MMO, 110 TTOHATTS «(YHKIIOHATbHA He3a/eKHICTh»> TTPHU B3a-
€MO/Ii1 OpraHiB Cy/I0BOI BJa/iM BITYU3HSIHOIO ITPABOBOIO HAYKOIO JIOCJI/I)KEHO Ha
HeJI0CTaTHbOMY piBHI. BojiHouac eBporneiicbkuMu GaxiBIsSIMU 3a3HAYAETHCS, 110
(dhyHKITIOHATIPHA HE3aJMEKHICTh CAy:KOM AUCIUILTIHAPHUX iHCTekTopiB Bix BPII
o3Hayvae, Mo <«ujeHn BPII He 3MOXyTb BifiJlaBaTh HaKas3u AUCIUILIIHAPHUM
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iHcriektopam» [31, . 89]. Takuit miaxiz BugaeTbes aeio cipoiieHnM. Ha Hanry
NyMKY, (DYHKITIOHATbHY He3aJeKHICTh (y HMIMPOKOMY, i/IeaJlbHOMY CEHCi) MOTJa
6u 3abe3neunT B3aemosis i3 BPIT caysxOu auciururiiHapHUX iHCIIEKTOPIB SIK
OKPEMOTO0 /Iep;KaBHOTO OpraHy i3 BU3HAYEHUM 3aKOHOM CTaTyCOM, ITOBHOBaKEH-
HAMU, TOPSAKOM GopmyBanHs Toio. OMUHAIOYN /leTajdbHe BUCBITJIEHHS 3acTe-
peskeHb 111010 TAaKOTO MiJIXO/y B YMOBaX BOEHHOTO CTaHY, SIKi, Ha HaIll TOIJISI], €
OUYEeBUIHUMU (710 IPUKIAILY, HEMOKJIUBICTh BUIJIEHHS BiZIMOBITHUX KOMITIB IS
CTBOPEHHSI HOBOTO JIEPKAaBHOTI'O OPTaHy), 3BEPHEMO yBary Ha JiesdKi IpUuYuHu
CKJIQIHOIIIB ¥ peastizailil (hyHKITIOHATbHOI HE3aIeKHOCTI KepiBHUKA CJIYKOU JIHC-
UATLTIHAPHUX 1HCIIeKTOPIB. Tak, BUKJIMKAE 3aHETTOKOEHHST (DYHKITIOHAJTbHA He3a-
JIEKHICTh MaiiOyTHOTO KepiBHUKA CIY:KOM IUCIMIIIIHAPHUX 1HCIIEKTOPIB, SKIIO,
HaIPUKJIQL, MOXKJINBICTD BUIJIATU OMY IIpeMil Ta 11 po3Mipy BCTaHOBJIIOBaTUME
kepiBHUK cexperapiary BPII uu naBith cama BPII. TloTpebyioTh yBarum Takox
cUTYyallii y pasi BUpillleHHS NMUTaHHS MI0/I0 IPUTITHEHHS HOTo 10 TUCIUTIIiHAP-
HOI BiIOBIZaNIbHOCTI a60 IIPUCBOEHHS YePrOBOrO PAHIy Aep:KaBHOI Cay:KOM. 3a
TaKUX 0OCTaBWH, Ha HAIly JAYMKY, HEOOXiTHUMHU € JOAATKOBI 3yCHJLIsI 3 OOKY
3aKOHOTBOPIIIB 1[0JI0 BCTAHOBJICHHS TapaHTiil (DYHKIIIOHAJIBHOI He3aJIeKHOCTI
CITy»KOM AMCIUILTIHAPHUX IHCIIEKTOPIB Ta i KepiBHUIITBA.

ITumannsa npasosozo cmamycy xKepieHuKa cayxncou OUCUUNTIIHAPHUX THCREK -
mopie ma OUCUUNIIHAPHUX THCNEKMOPIE

BianosigHo 10 Y4MHHOIO 3aKOHOAABCTBA, KEPIBHUKOM CJIY:KOM AMCIUILIIHAPHIX
IHCIIEKTOPIB € 3aCTYITHUK KepiBHUKA cekperapiary. /[0 MOBHOBa)keHb KepiBHUKA
cary:kOm HazexkaTh: 1) opranisailist po6oTu cry;KOM AUCIUTIIIHAPHUX 1HCITEKTO-
piB; 2) KoopaAWHAIlS MiATbHOCTI JUCIUTIIIHAPHUX 1HCTIEKTOPIB; 3) MPU3HAYEHHS
3aCTYITHUKA KePiBHUKA CIyKOM MUCIUILUTIHAPHUX iHCIIEKTOPIB; 4) MOTOKEHHS
MPU3HAYEHHS HA MOCAJU Ta 3BIJIbHEHHS 3 MOCAJ IUCIUILIIHAPHUX 1HCIIEKTOPIB,
3aCTOCYBAHHS /10 HUX 3aXOJliB 3a0XOUYEHHS, [UCIUIIJIIHAPDHOTO BILJIUBY, MOPY-
IIEHHSI B YCTAHOBJIEHOMY TIOPSIIKY TTUTAHHS 1TPO MPUCBOEHHS AUCIUILIIHADHUM
iHCIIEKTOpaM paHTriB Jep:KaBHUX CJIY:KOOBIIB; 5) pO3IO/iJ MOBHOBaKEHb i3
3aCTYITHUKOM KepPiBHMKA CJIY:KOM AUCIUILIIHAPHUX iHCIEKTOPiB; 6) iHII MOB-
HOBa)KeHHs, BudHaueHi 3akoHoM Ne 1798 Tta [lonoskeHHAM PO AUCHUTLIIHADHY
IHCITeKIIi1O.

CucreMHMIT aHAJTI3 TOBHOBA)KEHD KEPIBHUKA CITY;KOM MUCIIUTLTIHAPHUX 1HCIIEKTO-
piB /1a€ 3MOTY [IATH TeBHUX BUCHOBKIB Ta BUCJIOBUTHU HU3KY ITPOIO3UILIA.

[To-niepiie, BpaxoBytoun 1paBoOBe CTAaHOBUIIE KePIBHUKA, BUJIAETHCS, 1110 BiH yepe3
IITOPSIIKOBAHICTD (SIK 3aCTYIHUK ) KePIBHUKY cekpeTapiaTy (popMasbHO MOBU-
HEH peali30BYBAaTU MOKJIMBICTh BILIMBY KEPiBHUKA CEKpeTapiaTy Ha 3/[iCHEeHHS
cary»k0010 TUCIIMIIITHAPHUX 1HCIIEKTOPIB CBOIX (DYHKITIN. JK HACTIIOK, e oaHa

ISSN 2414-990X. Problems of Legality. 2023. Issue 161 65



bakaaxoea H. M., Mywkap C. I. [JuckyciliHi numaHHs w000 CmeopeHHs CTyX6u OUCYUNJTIHAPHUX...

ocoba OTpUMYE MOKJIUBICTH HOCTYIy Ta (abo) BIUIMBY Ha 3AiHCHEHHS IIPOBa-
JUKEHHS Y IUCIUIITHAPHIN crpaBi MO0 KOKHOTO KOHKPETHOTO CY/UII.

[To-npyre, BUXozs4u 3 BUSHAYEHUX 3aKOHOM TIOBHOBAQ)KEHD, € JIOIIJIBHUM BKJIIO-
JeHHsT KePiBHUKA CJIYKOM Ta WOTO 3aCTYIHWKA/3aCTYIHUKIB 10 IeP:KaBHUX
caTyKOOBIIB KaTteropii «A», sSKi TpU3HAYAIOTHCS (3BIIBHSIOTHCS) B TOPSIIKY,
aHaJIOTiYHOMY /11 KepiBHUKa cekperapiaty BPII Ta fioro 3acTynHukis.

I[To-Tpete, Ha Hallly AYMKY, € MOKJIUBUM YBEIECHHS JIO IITATHOTO PO3IUCY CIIY:KOU
TUCIUILTIHADHUX 1HCIIEKTOPIB MMOCaAN «PaJHUKIB KePiBHUKA CIY:KOU AMCITH-
IUIIHAPHKUX IHCIEKTOPiB» i3 YMca CyAdiB y BiACTaBIll, SKUX OM Ha KOHKYPCHUX
3acajax Bigbupasa Pama cymuis Ykpainu Ta peKoMeHIyBaja KePiBHUKY 0 MPH-
3HaueHHs. BBaskaemo, 110 mipodeciiinnii 10CBiL aBTOPUTETHUX CYA/IIB Y BiJICTaBII
cupuss 6u kpamomy gocsaraennio BPII meru cBo€i AistibHOCTI, BCTaHOBJIEHOT
4. 1 ct. 1 3akony Ne 1798.

[Mloxo aucIumIiHAPHUX IHCIIEKTOPIB, TO, BIAMOBIAHO 10 4. 5 cT. 28 3akoHy
Ne 1798, y cBoiii pisibHOCTI Ta To3a ii MeskaMu BOHM TOBUHHI: 1) moTpuMyBa-
TUCSI HOPM CYJUIIBCHKOI €TUKHU; 2) He PO3TOJIONIyBAaTH Ta HE BUKOPUCTOBYBATU
y LIASX IHIIMX, HIK 711 BUKOHAHHS CBOIX 000B’SI3KiB, iH(opMaIliio 3 oOMesxKe-
HUM JIOCTYTIOM Ta iH(opMallito, sika cTaja iM BiJioMa; 3) BUKOHYBATU BUMOTHU
Ta JOTPUMYBATHCS 00OMEKEHb, BCTAHOBJIEHUX 3aKOHOJIABCTBOM IPO JEPKaBHY
cay:x0y Ta y cdepi 3anobiraHHs KOPYIILii.

[Tigrpumytoun HEOOXiAHICTH BCTAHOBJIECHHST BUCOKMX KBaTi(iKamiiiHUX BUMOT Ta
eTUYHUX CTaH/IAPTIB JI0 IUCIUTITIHAPHUX 1HCIIEKTOPIB, BAPTO aKIIEHTYBATH yBary
Ha JIMCKYCIHHICTD TOJIOKEeHDb PO MOUIUPEHHSI HA HUX HOPM caMme CY/JIiBChKOI
eTuku. ETuka cyzaii BUMarae HasBHOCTI CTaTycCy CY/Ji, OTKe, BCTAHOBJIEHHS
000B’I3Ky JOTPUMAaHHSI HOPM CYIiBCHKOI €TUKM JUCIMILITHAPHUMU i1HCIIEKTO-
paMU € TEOPETUYHO Ta MPAKTUYHO HEOOIPYHTOBAHUM.

3abesneuenns 0ianbHOCMI CAYHCOU QOUCUUNTTHAPHUX THCNEKMOPIG

3ayBakimo, 1o 3akonom Ne 1635 He Bpery/boBana mpodeMaTika 3a0e3medents
MISIBHOCTI CJIy:KOM AUCIUIUTIHAPHKUX iHCIIEKTOPiB. Tak, BiICYTHI MOCUIaHHS Ha
MOXKJINBICTh (POPMYBaHHS BJIACHOTO CEKpeTapiaTy, a «BUKOPUCTAHHS» y CBOiil
nigapHOCTI IoTeHItiany cekperapiaty BPII 3a BizcyTHOCTI BcTaHOBIEHUX 3aKo-
HOoM Ne 1635 HOpPM BWTIJISIIa€ CYMHIBHMM 3 OTJISIIy Ha IMOJIOKeHHS 4. 2 cT. 19
Koncrurymii Ykpainu, sika niepeabadae, 1o «opraHu Jep;KaBHOI BIaJN Ta OPraHu
MICIIEBOTO CaMOBPsIIyBaHHs, X 1MOCaM0Bi 0coOM 3000B’s13aHi [isATH JinIle Ha
mijicTaBi, B MeKax IMOBHOBaXkKeHb Ta y crocib, 1o nepeadaderi Korcruryriero
Ta 3aKOHaMU YKpainu». 3a Takux oOcTaBUH «(PYHKI[IOHAJbHA HE3aJIEKHICTh>
cJTy;KOM BUTJISIZIAE JIETIO J€KIAPaTHBHO.
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Kpim Toro, He BuCBiT/IEHO po3Mip (hiHAHCOBOTO 3a0e3TeUeHHsT AUCIIUTLTIHAPHIX
iHCcTIeKTOpiB. Buxozsun 31 3MicTy MOKIaIeHUX Ha HUX TTOBHOBA)KEHB, MPOIMOHY-
€MO BCTAaHOBUTH TPOIIOBe 3abe3MedeHHsT IUCIUTIIHAPHUX 1HCIIEKTOPIB HA PiBHI
CYJ/IIB aneJIAIiiHuX CY/IiB.

[To3uTHBHOI OIIHKM 3aCJYTOBYIOTH MOJIOXKEHHS 3aKOHOIIPOEKTY Ne 9261, aknumu
nepeabadeHo MUISIXU YCYHEeHHsT IessKnX HemoikiB 3akony Ne 1635. [lo npukiazry,
opranizarjiiine 3abesnedyeHHs AiSAbHOCTI CAY:KOM AUCIUIIIHAPHUX IHCIEKTO-
piB mepembadaeThCs 3AIMCHIOBATH BiOKPEMICHUM CTPYKTYPHUM IIiPO3/I1TOM
cekpetapiaty BPII. IligTpumyemo Takuii migxiji Ta BBAXKAEMO, 1110 3/1HCHEHHS
cexpetapiatom BPII opranizarmiitnoro, ingopMaliiiiHo-10BiIKOBOTO Ta IHITIX
BUIiB 3abe3nedeHns mistabHocTi BPII moTpiGHO momupuTy it Ha crysKOy AUCIH-
IUTIHAPHKUX 1HCIEKTOPiB. 3a TaKUX 0OCTAaBUH BUBEAEHHS CJIY;KOU JAUCIUILTIHADP-
HUX 1HCIIEKTOPiB 3i ckiaany cexkperapiaty BPII i yrBopenns ii sk oprany BPII
€ JIOTIYHUM Ta AOAATKOBO OOIPYyHTOBaHUM. SK HaC/iZoOK, Oibll rapMOHINAHO
BUTJISIZIATHME TIPOITeC 3a0e3nedeH st BUIOIO paioio paBoCy st 3/1iiCHEHHST IHC-
[UATITIHADHUM OPTaHOM JUCITUTIIIHAPHOTO MPOBA/KEHHS 1010 CY/II BiITIOBITHO
no mit. 3—4 4. 1 cr. 3 3akony Ne 1789, a came:

— JIMCIUILTIHApHA cKapra HaAXoAuTh 70 cekpetapiaty BPII, peectpyerncs, mpo-
XO/IUTD ITPOIIELYPY aBTOPO3MO/IIIY Ta Tepela€ThCs AUCIUILIIHAPHOMY iHCIIEKTOPY
110 POBTJISILY;

— 3a pe3yJibTaTaMu PO3IJsANY — CKap:KHUK 4epe3 cekperapiaT BPII nosimom-
JIIETHCS TIPO BiZICYTHICTD MiJCTaB JJIsI TIPUTSATHEHHST Cy0 €KTa CKapru 10 JINC-
IUILTIHAPHOT BiJNOBiZaabHOCTI ab0 criipaBa mepenacTbest Ha posrisg BPIT 3a
BCTAHOBJIEHOIO TTPOIIEYPOIO.

Bucuosku

Ha mizcraBi mpoBe/ieHOTO OCTIIKeHHST MOJKHA IIUTH BUCHOBKIB PO HEIOTIKU
y TIPAaBOBOMY PETyJIOBAaHHI MisILHOCTI CJY:KOM MUCIUTITIHAPDHUX 1HCIIEKTOPIB
Ta HaBiTh BiJICYyTHICTh TAKOTO PETYJTIOBAHHS 3 JIEIKUX MUTaHb. ¥ 3B’SI3KYy 3 IIUM
y KOPOTKOCTPOKOBIH TiepcreKTuBi (hopMyBaHHS CIy:KOM AMCIUILIIHAPHUX IHCIIEK-
TOpiB BOAYAETHCS YCKJAaAHEHUM. BojHOYac mojaibliia 3aTpUMKa 3 PO3IJISIOM
JMUCIUTIIIHAPDHUX CKapr MO0 CY/JIIB € HEIPUILYyCTUMOIO, aji’kKe Tpu3Bejie J10:
1) memami GifBITIOTO HAKOMWYEHHS AMCIUILIIHAPDHUX CKapr Ha CYAIB Ta, SIK
HACJIiI0K, 3yMOBUTH HaJBEJNKe HAaBaHTaK€HHs Ha CJIY:KOY MUCIUIIIiHAPHUX
IHCIIEKTOPIB, 1110 MOKe HETaTUBHO BIJIMHYTU HA MIBUJIKICTh Ta SKICTh PO3TJISITY
ckapr; 2) neBukonHanHs BPII ii koHcTuTyIiliHMX 3aB/aHb; 3) 3MEHIIIEHHS PiBHS
JIOBIpY HaceJeHHd JI0 CYZI0BOI TIJIKU BJIAJU; 4) HEMOKJIMBOCTI Bi/IHOBJIEHHS TIOPY-
IIEHOTO TIPaBa Ta YCYHEHHS HeraTUBHUX HACJI/IKIB AUCIUTLIIHAPDHUX TTPOCTYIIKIB
CY//IiB; 5) CTBOPEHHSI HETATMBHOTO IMIKY Cepejl €BPONEChKUX TTapTHEPIB Ta,
K HACJIJIOK, TIepemko/ BeTyny Ykpainu B €C.
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[Tomo 3akonompoexty Ne 9261, To y 1MiJIOMY O3UTUBHO OIIHIOEMO CIIPOOY PO3-
6JIOKYBaTH Ha MEPEXiAHMIl MepioJ MPOBEACHHS AUCIMUIIIIHAPHUX TPOBAIKEHb
3a IorepeHiMU 10 CBOIM CyTi mpolieypamu (ki 371HCHIOBAINCS /10 3ralaHOTO
puiie Pimenns BPII Bix 05.08.2021 Ne 1809/0/15-21). Ilpu 11boMy BBaKaeMO
rocTpo HEOOXiTHUM BU3HAYEHHS 3aKOHO/ABIIEM JIETAJIbHUX TapaHTiii GyHKIlio-
HA/IbHOI He3aJIesKHOCTI CIy»KOU AUCIUIUIIHAPHUX IHCIEKTOPIB Ta ii KepiBHUIITBA.
B inmomy pasi Heynepe/KeHiCTh Ta CAaMOCTIHHICTD JIiSIIbHOCTI 1[bOTO BaXKJIUBOTO
OpraHy Moske BUKJIUKATH JesiKi CYMHIBH.
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IHCTUTYT po32Asigy 3pa3koBux cnpas ik npouecyaAbHul
IHCTPyMeHT 3abe3ne4yeHHsI EgHOCTI CygoBOI NPakTuKu
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Xapkis, YkpaiHa
*e-mail: o.i.popov@nlu.edu.ua

Anoranis

IIpononosane docrioxcenns npucesuene aKmyaivnill i3 meopemuunoi ma npaxmuunoi
mouku 30py npobiemamuyi po3ensdy 3paskosux cnpag Bepxosuum Cyoom sx 0Kpemozo
NPOUECYANBIO020 THCMPYMenmy 3abe3neuenis eOnocmi cyooeoi npaxmuxu. Mema cmammi
NONSAZAE 8 POGUMKY HAAGHUX OOKMPUHATOHUX NO02TA0I8 Ha NPoOReMU PYHKUIOHYBANHS
OKPeCcaen0zo iHCmumymy ma nNowyK uiaxie YooCKoHarenus 6ionosionux npouedyp
Y Mencax HauioHaivHol npouecyanrviol cucmemu. /locseznenis nocmasienoi memu cmaio
MOJNCTUBUM 3ABOSAKU BUKOPUCTNAHHIO KOMNIEKCY Memoodie HayKo80zo NOWYKY, 30Kpema,
OlaAeKmuun020, ANANI3Y MA CUNME3Y, CIMPYKMYPHO-PYHKUIOHAILHO20, (POPMATLHO-T0PU-
0uur020, POPMAILHO-N02IUNH020, NOPIBHANLHO-NPAB08020 ma 1. Tlopsd i3 ananizom 3axo-
HOOABUUX KAMezopill <MUn0Ba cnpasas i <3paskosea cnpasas, 03HAK MAKUX cnpas Haodamo
TPYHMOBHY XAPAKMEPUCTIUKY NPOUEOYPU PO32AsA0Y 3PA3KOBUX CNPAG Y MENCAX 0COOUB020
nposadcenis adMIHICmpamuenozo cyoouuncmed. Buoxpemneno maxi cmadii 3pasxo6ozo
nposadicenns, aK: NOOAHHS NPO Po32isd CHPasu 5K 3PAsKosol; eioxpumms nposa-
Odcennst Yy 3paskoeiil cnpasi ma nyorixayis 6i0nosionozo 020a0ueNs; Po3zisid Cnpasu
ma yxeaienns 3paskosozo piulenns; nepeaisod 3pasko6ozo piwenis. Cmeeponcycmvcs, wo
yxsanenns Bepxoenum Cydom piwenns y 3pasxosiii cnpasi mae 3a memy nacamnepeo
sabesneuenns nepeddbauyeanocmi, NOCAIO08HOCHI ma 0OHAK0BOCMI CYA06020 NPABO3ACO-
cysanns 6 oonomunnux cnopax. Hazonoweno na neobxionocmi éiomescysanms npago-
sux 6uctoskie Bepxoenozo Cydy, chopmyivosanux y 3paskosux pilenisx, ma npasocux
sucnosxie Bepxoenozo Cyody, chopmyavosanux y nocmanosax 3a Haciiokami Kacayiiiinozo
nepeznsady cyooBUX CNPas K Maxux, wo Maoms pisuy npupody. Oxpemy yeazy 6 pobomi
npudineno 062080PEHHIO MONCIUBOCNE IMIICMENMAYT] THCMUMYMY PO32IA0Y 3PAIKOBUX
Cnpas 6 THWUX NPOUECYaTvHUX NOPAOKAX, 30KPEMa UUBLIBHOMY Ma 20CN00apCchKoMyY
cydouuncmei. 3a pe3yrvmamamu nposeoenozo O0CiioNcels 06CmoIemvcs JymKa, wo,
He36ANCAIOUU HA HASBHULL CKeNcUc ceped nayKosuic ma gynoamenmanvii eiominmnocmi
8 MeXamismi npasosozo Pezyrioeaniis NYOIUHUX 1 NPUBAMHUX GI0HOCUN, cneyudika Oes-
KUX 6UOI6 NPUBAMHUX GIOHOCUH, IKUM NPUMAMAHHA MACOGICMY, MA CNOPU 8 MENHCAX TKUX
CMaiomo npeomMemom cyoosozo poszindy, 003601AE GUOKPEMUMU KOHKPEMHT MUNOI02iuHT
03HAaKU BIONOGIOHUX cNPas, a omaice, € MONCIUBICIb X 3PA3K06020 PO321A0Y 3G NPAGULAMIU
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yueinviozo cyoouuncmea. Ilepedycim ue cmocyemncs cnopie y cgepi saxucmy npag cno-
Jcueauis ma Oenikmuux cnopie. B acnexmi ocmannix sk 00un i3 Kamaaizamopis 3anposa-
Ovrcenms 00CAIONCYBAN020 IHCMUMYMY 6 UUBLILHOMY NPOUECT MOJCe CMamu HeobXionicmy
supiwents npobieMu ONepamueHoz0 3axXucmy YUSLIbHUX Npas ocib, axi nocmpaxcoanu
sHaAcHiooK 30potinoi pociicvkoi azpecii npomu Ykpainu.

Kmouosi cioBa: Tumosa cripaBa; 3pa3koBa ClpaBa; 3pa3koBe pimrenHs; Bepxosumii Cy;
€THICTD Cy/IOBO1 TTPAKTUKM.
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Abstract

The presented research is devoted to the theoretically and practically relevant issue of
consideration of exemplary cases by the Supreme Court as a separate procedural tool for
ensuring the unity of judicial practice. The purpose of the article is to develop the existing
doctrinal views on the problems of functioning of the outlined institute and search for
ways to improve the relevant procedures within the national procedural system. Achieving
the set goal became possible thanks to the use of a complex of scientific research meth-
ods, in particular, dialectical, analysis and synthesis, structural-functional, formal-legal,
Jormal-logical, comparative-legal, etc. Along with the analysis of the legislative categories
“typical case” and “exemplary case”, the features of such cases, a thorough description of
the procedure for consideration of exemplary cases within the special administrative pro-
ceedings. The following stages of exemplary proceedings are distinguished as: submission
of the case as exemplary; opening proceedings in a exemplary case and publication of a
relevant announcement; consideration of the case and adoption of a exemplary decision;
review of a exemplary decision. It is argued that the Supreme Court’s decision in an
exemplary case is the primary goal of ensuring predictability, consistency and uniformity
of judicial enforcement in disputes of the same type. In addition, the need to distinguish
between the legal opinions of the Supreme Court, formulated in the exemplary decisions
and the legal opinions of the Supreme Court, formulated in the decisions on the results
of cassation review of court cases, as having a different nature. Special attention is paid
to the discussion of the possibility of implementing the institution of exemplary cases in
other procedural orders, in particular, civil and economic proceedings. Based on the results
of the research, the opinion is supported that despite the existing skepticism among scien-
tists and the fundamental differences in the mechanism of legal regulation of public and
private relations, the specificity of some types of private relations, which are character-
ized by mass, and disputes within the boundaries of which become the subject of judicial
proceedings, allows to single out specific typological features of the relevant cases, and
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therefore, there is a possibility of their exemplary consideration according to the rules of
civil procedure. This primarily concerns disputes in the field of consumer protection and
tort disputes. In the aspect of the latter, as one of the catalysts for the introduction of the
institute under study in civil proceedings, it may be necessary to address the issue of oper-
ational protection of civil rights of victims of Russian armed aggression against Ukraine.

Keywords: typical case; exemplary case; exemplary decision; Supreme Court; unity of
judicial practice.

Beryn

EdexkTuBHICTh IPABOCYIHOI AisIbHOCTI 6arato B 4oMy 00YMOBJIEHA JTOTPUMAH-
HSIM 3acajl [IPaBOBOI BU3HAYEHOCTI, sIKa, 3-IIOMIK iHIIOrO, Iepeadavyac iCHyBaHHS
O/IHAKOBUX MPABO3aCTOCOBHUX IT/IXO/IIB IIPU PO3TJISA/II Cy/laMH CIIPaB, 1110 BUHU-
KaIOTh 31 CXOKUX MPaBOBiIHOCUH. OCTaHHE BOJHOYAC CTAE MOKJIMBUM 3aBISIKU
HAsIBHOCTI HAJIEKHOTO MeXaHi3My 3a0e3MeueHHsT €[HOCTI Cy0BOI MPAKTHKH.

Ak 3a3HavasIOCh aBTOPOM Y CBOIX TOTEPEAHIX MOCJIPKEHHSX, €HICTh CY/0BOI
MPAKTUKU MA€ PO3IJISJATUCH SKICHUM MMOKAa3HUKOM IIPABOCY/IHOI /isSIBHOCTI,
10 XapaKTePU3Y€EThCs YCTATIEHICTIO TTPABO3aCTOCOBHUX IT/IXO/IB TIPU PO3TJIS
CyZlaMU CXOKUX CIIpaB Ta 3abesreuye cTabiabHICTh i IPOrHO30BaHICTh BapiaHTiB
BUPIIIEHHS CIIOPY I 0COOH, sIKa TIOTPeOyE 3aXKCTy TIOPYIIEHOTo MpaBa i 3apajiu
I[bOTO 3BepTa€EThCs 110 cyny [1, c. 128].

/luHamika po3BUTKY HAI[IOHAJIBLHOTO IPOIECYaJIbHOTO 1paBa CBIYUTD PO Tep-
MaHEHTHUH IMOMIYK 3aKOHOAABIIEM HaWOIIbII ONTUMAIBHOTO HAbOPY MPOIECy-
AJTbHUX 1HCTPYMEHTIB 3a0e3MeueH sl €HOCTI CYy/I0BOI MTPAKTUKH, IO BTITIOETHCS
He TIJIbKY Y BAOCKOHAJEHHI HagBHUX CIOCOOIB, a il Y MOSABI HOBUX, 0 I[bOI0 HE
Bi/IOMUX BITUM3HSHOMY TPABOCY//I0, iIHCTPYMEHTIB BIJIMBY Ha OJHAKOBe IIpa-
BozacTocyBaHHA. OMHUM i3 TaKUX, OYEBUIHO, CJIi/l BUBHATH IHCTUTYT PO3TJISIITY
TUIIOBUX Ta 3Pa3KOBMX CIIPaB, SKUil OyB yBeAEHUIl 10 CUCTEMU aAMiHiCTpaTUB-
Horo cynounHcTBa y 2017 p. 3akoHom Ykpainu «IIpo BHecennst 3min g0 loc-
MOIAPCHKOTO TPOIECYabHOTO KO/leKey YKpainu, [[uBisibHOTO TIpoiiecyasbHOTO
Kozekcy Ykpainu, Kosekcy aamMiHiCTpaTUBHOTO CY/JOUMHCTBA YKPaiHU Ta THITUX
3aKOHO/IAaBYMX aKTiB» Bi/l 3 skoBTH: 2017 p. Ne 2147-VIIIL.

BizzHaunmo, 1110 BUCBIT/IEHHS TIPOOJIEMaTUKK CIIPOIIEHHS TIPOIEAYP aAMiHi-
CTPATUBHOI IOCTUIIII, 30KpeMa uepes3 3alpoBaKeHHsI MOjiesli 3pa3K0oBOl CIIpaBH,
€ JIOBOJII aKTyaJbHUM Yy 3araJlbHOCBITOBOMY Ta €BpoIeiichbkoMy AucKypci [2—8].

Tax camo, mosBa y cTpyktypi Kozmekcy aaMiHiCTpaTUBHOTO Cy/IOUMHCTBA YKpa-
inn (mani — KAC Ykpainn) HOBOro iHCTUTYTY NPUBEpPHYJA BEJUKY yBary
JOCJTIIHUKIB, CBIITUEHHSIM YoMy MOKYTh nocayryBaTu npaiii [. M. banakapesoi,
O. O. Mapuenko, H. b. ITucapenxo [9], B.O. Paznincekoi, K. I. Kapmymosoi
[10], O. A. Tycap [11], B. B. Inbkosa [12], B. C. Kuazesa [13], B. A. Muxko-
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naetp [14], JI. M. Hikosenko [15], H. M. [Tapxomenxo [16], O. M. Ilepecamu
[17], M. 1. CmokoBuua [18] Ta iH., B IKUX PO3KPUBAJIUCI OKPEMi acleKTu
posrisimy Bepxopaum Cymom 3paskoBUX CIIpaB, IO BUHUKAIOTH 13 MyOiYHUX
MIPaBOBIIHOCHH.

[IIupokunii iHTepec HAYKOBIIB 0 BiAMOBiAHOI mpoOJeMaTHKK IiKPECIIOE ii
AKTYQJIBHICTh TA 3YMOBJIIOE JIOIIJIBHICTD TOAQTBIINX HAYKOBUX MOIIYKiB. [Tops
i3 1M aKTUBI3AIlii OCTI/IPKEHHS CIIPUSIE TAaKOK JOCBI/ (PYHKITIOHYBAHHS I[bOTO
iHCTUTYTY B HaliOHAJIBbHIN TIpoOIleCcyaabHill cucTeMi, 110 OYB HAmpaIrbOBaHU
3a OCTaHHI II'SITh POKIB Ta BXKe CTaBaB MPEJMETOM OKPEMOTO0 HayKOBOTO aHAJIi3y

[19].

Y 3B’43Ky 3 BUIIEBUKIQJEHUM METOIO I[bOTO AOCJIKEHHS MOCTAE€ PO3MIMPEHHS
HasIBHUX JOKTPUHAJBHUX IOIJIS/AIB HA IHCTUTYT PO3IJISI/ly TUIIOBUX Ta 3pas-
KOBUX CIIpaB y aJMiHICTPAaTUBHOMY CYJOYMHCTBi, 9K OJUH 13 NPOIeCyaJbHUX
iHCTpyMeHTIB 3a0e3IedeHHsT €IHOCTI Cy/0BOI MPaKTUKHU, BUSIBJIEHHS IPOOIEM
fioro (hyHKITIOHYBaHHS Ta TONIYK MIJSAXiB YAOCKOHAJIEHHS BiIMOBIIHUX TIPO-
Heayp. 30KpeMa, HaJIeKHOTO BUBYEHHS TIOTPEOYIOTh MMUTAHHS MOKJIMBOI iMILIE-
MEHTaIlil MeXaHi3My PO3TJIsy TUIIOBUX Ta 3Pa3KOBUX CIIPAB Y IHIINUX CYAOBUX
IOPUCAMKIIIAX, TIepelyciM IUBLIBHOMY Ipolieci. /locsiTHeHHS MeTu TOCIiIPKeHHS
nependavae BUPIMIEHHST TAKUX 3aB/IaHb: 1) PO3KPUTTS IPUPOAU Ta O3HAK THIIO-
BUX 1 3pa3KOBHUX CIIPaB, a TAKOK IlepeBar 3alpoOBa/I)KEHHSI BKa3aHOTO 1HCTUTYTY
B CHCTEMI aIMiHICTPATUBHOTO CY/IOUMHCTBA YKpaiHu; 2) aHami3 nocBiny QyHK-
I[IOHYBaHHS aHAJOTIYHUX TTPOIEeCYyaJbHUX KOHCTPYKII B aJIMiHICTPAaTUBHOMY
CY/ZIOYMHCTBI 1HIUX KpaiH; 3) XapaKTepucTuKa MpoIeypu PO3TISLY 3Pa3KOBUX
crpaB Bepxosuum CyoM y Meskax 0coOIMBOTO MPOBAKEHHST aJIMiHICTPaTHBHOIO
CY/IOUMHCTBA; 4) BU3HAYEHHS MEPCIEeKTHUB iMIlJIeMeHTallii 1HCTUTYTY 3Pa3KoBoOi
CIIPAaBU B IHIIUX ITPOIECYAJbHUX MOPSIIKAX.

Marepiaim Ta MeTOAU

JlOCSTHEHHST TTOCTaBJEHOT METH JIOCJIPKEHHS 3yMOBUJIO 0OpaHHS KOMILJIEK-
CHOTO MI/IXO/LY /10 BUKOPUCTAHHSI METO/IIB HayKOBOI'O IOLIYKY SIK 3arajbHOHA-
VKOBUX, TaK i CIleliaJibHO-IOPUNYHUX (/liaIeKTUYHOI0, aHaji3y Ta CHUHTEe3Y,
CTPYKTYPHO-(YHKIIIOHATBHOTO, (POPMATbHO-IOPUANYHOTO, (DOPMaIbHO-JIOTIU-
HOTO, TIOPIBHSIbHO-TTPABOBOTO Ta iH.). O6paHuil MAXil M03BOJUB PO3KPUTH
MIPABOBY TPUPO/LY THCTUTYTY POIIJISAY 3PA3KOBUX CIIPaB B a/IMiHICTPATUBHOMY
Cy/IOYMHCTBI, BUOKPEMUTH HOrO IepeBaru Ta Hell0JiK1, 0XapaKTepu3yBaTH IIPo-
1elypy po3rJisiy 3paskoBux cipas BepxoBnum Cy/ioM Ta poCTeXUTH MeXaHi3M
BIUIMBY 3Pa3KOBOTO PilllcHHsT Ha 3a0e31eUeHHs] €[HOCTI Cy/I0BOI MPAKTUKU TIPU
PO3TJISA/I TUTIOBUX CIIPAB, @ TAKOK BU3HAUYUTHU TEPCIEKTUBHI MIJISIXU IMILJIEMEH-
Tallii BKa3aHoTo IHCTUTYTY B iHII IpollecyasbHi MOPSIAKH, 30KpeMa, IUBIJIbHE
Ta TOCIOZAPChbKe CYNOYMHCTBO. TaKOK Yy KOHTEKCTI CTAHOBJIEHHS BKa3aHOTO
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IHCTUTYTY B HalllOHAJIbHIN TPollecyaybHill cuUCcTeMi Ta BU3HAYEHHI TePCIeKTUB
HOTO TIOAIBIIIOTO PO3BUTKY, YACTHHY JOCI/KEHHST OYJIO TIPUCBSYEHO BUBYEHHIO
NOCBily (DYHKIIIOHYBAaHHS CXOXKHUX TPOIIEYP Y MPOIlecyaTbHOMY IPaBi JESKNX
kpain €sponeticbkoro Coroay.

[Topsizt 3 aHaTi30M JTOKTPUHAIBHUX JIKEpesi, OOIPYHTYBAaHHST Pe3yJIBTaTiB J0CTi-
JUKEeHHS CTAaJl0 MOJKJMBUM 3aBASKM BUKOPUCTAHHIO MaTepialiB MPaKTUKHN
po3TJIsify 3pa3koBUX cripaB KacariitHum afiMiHICTPAaTUBHUM CYJOM Y CKJaIi
BepxoBuoro Cyay, NpakTUKU PO3IJSAAY TUIOBUX CIIPaB aJMiHICTPATUBHUMU
CyllaMH, a TaKOK JIAaHUX CYIOBOI CTAaTUCTUKU.

Tak, y nocmimxkenti, npoBegeromy P. O. Kyii6igot, MicTUTBCST TOCHIaHHS Ha
nani €1MHOrO JIep;KaBHOTO PEECTPY CYAOBUX PillleHb, 3TiIHO 3 SKUMU CTAHOM
Ha 2021 p. Bepxosruum Cygom 0ysi0 yxBajeHO 24 3pa3KOBUX PIllIEHHS, 3 SKHUX:
JBa HaOpaJsi 3aKOHHOI CHJIN, OCKIJIbKU He OyJin ockapskeHi; 20 piieHb meperis-
HyTo Benuxkoro [Tanatoio Bepxosuoro Cyny, i3 HUX cKacOBaHO I yXBaJeHO JBa
HOBUX DpillleHHs, /{Ba 3pa3KOBUX pillleHHs 3MiHeHo, iHmi 16 3pa3koBux pinieHb
3aJIMIIeHO 6e3 3MiH; /IBa OCKapKeHO, ajie Pe3yJIbraTi Ha TOW dac OyJiu BifCyTHi.
[3 22 pimens (MOCTAaHOB) y 3pa3KOBUX CIIPaBax, 10 HAOpaJN 3aKOHHOI CHJIH,
15 (68 %) yxBasneno i3 3amoBosenusmM 1mo3oBy [19, c. 126—127]. Cranom na
2023 p. BKazaHa CTaTUCTUKA 11010 KiJIbKOCTI BUPIIIEHUX 3Pa3KOBUX CIIPaB
3aJTUIIAETHCS AKTYAJIbHOIO.

Perenbanii po36ip posriasinytux Bepxosuum Cymom cripas, skum 0yJio HaJaHO
CTaTyCy 3pa3KoBHUX, JA€ 3MOTY MPOCTEXKUTH, 1O 13 3arajbHOl KIJIbKOCTI yXBa-
JIeHWX 3pa3koBux pimrendb (24) — 19, tobro Gimbuticts (79 %), cTocyBamucs
MPU3HAYEHHS, TIePEePaxyHKy 1 BUILIATHU MEHCIH Ta 1HIIUX COIiaJbHUX BUILIAT.
[Tpu 1[bOMY MOJKHA TMEPEKOHINBO CTBEP/KYBATH, IO JesIKi 3 HUX MaJu, Oe3
nepebiIbIeH s, J0J€HOCHUI BILUIMB Ha BUPIIIEHHS TUCSYI TUIIOBUX CIIPaB, SIKi
OJTHOYACHO TIepeOyBaIN Y TIPOBA/KEHH] aJIMiHICTPATUBHIX CY/IiB, 3aB/ISIKU 3a1TPO-
Ba/pkeHUM BepxoBuum Cynom yHidikoBaHUM ITiJIX0OZaM /10 BUPIIIEHHS CIIOPIB,
1110 BUHUKAIOTH y cepi 3aXUCTy CollialbHUX IpaB. MexaHi3M CX0K0ro BIIMBY Ha
JIMHAMIKY CY/IOBOI IIPAKTUKKN B OKPEMUX KAaTETOpisiX TUIIOBUX CITPaB, HA TIPUKJIAJIL
B)Ke HasgBHUX KelcCiB, € okpeMUM (haKTOpPOM, KU (popMy€e 3aiHTepecOBaHICTh
Y BUBYEHHI CIeruiku OKPECJEHOTO MPOIECYATbHOTO IHCTPYMEHTY 3a0€3TIeUeHHST
€THOCTi CY/IOBOI TTPAKTUKHU.

Pe3ysbraTi Ta 0OTOBOPEHHS
Ionammsa ma o3naxu munogoi cnpasu 6 AOMIHICMPAMUBHOMY CYOOUUHCMET

3aKoHO/laBYe BU3HAYEHHSI KaTeropiil «TUIOBA CIIpaBa» Ta <«3pa3KoBa CIIpaBa»
Mictuthed y . 21, 22 4. 1 cr. 4 KAC Ykpainu, BiITOBIHO A0 SKUX TUTTOBUMU
€ aIMIiHICTPATHBHI CIIPABHU, BIAMOBIfIa4eM y SIKUX € OAUH i TOW camuii ¢yl eKT
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BJIQJIHUX TIOBHOBa)KeHb (110T0 BiJJOKpEMJIEH] CTPYKTYPHI MiZIPO3/IIIN ), CIIp Y SIKUX
BUHUK 3 aHAJIOTIYHUX Ti/ICTaB, Y BiIHOCUHAX, IO PETYIIOI0THCS OHUMHU HOPMaMU
1paBa, Ta y SKUX M03MBavYaMM 3as1BJIEHO aHAJIOTiyHI BUMOTH. BosiHouac i 3pas-
KOBOIO PO3YMIETHCST TUTIOBA a/IMIHICTPAaTUBHA CIIPaBa, MPUNHATA /10 TTPOBAKEHHS
BepxoBuum Cyom siK Cy10M IepIoi iHCTaHIIil A5 TTOCTAaHOBJIEHHS 3Pa3KOBOTO
pimenns [20].

3 aHaJi3y HaBelEeHWX TOJIOXKEHb ITPOIeCyaJbHOTO 3aKOHY BUILJIWBAE, 10 1HIITi-
IOBAHHIO TIPOIE/LyPU PO3TJILAY CIIPaBU K 3pa3KOBOI Ta MPUNHATTS 1i 10 TIpOBa-
mxeHHsa Bepxosaum CyzioM mepe/ye KBastiikallist a/IMiHICTPAaTUBHOI CIIPABU SIK
THUIIOBOI, TOOTO BCTAaHOBJIEHHSI CYKYITHOCTI MIEBHUX O3HAK, a caMe:

— TOTOKHICTD BiTIOBiZIaya, SKUM BUCTYIIA€ OAWH 1 TON caMuil Cy0’'€KT BIaIHIX
MOBHOBA)KEHb, Y TOMY YHCJI MOTO BiIOKpeMJIEHUN CTPYKTYPHUI IMiAPO3/IiT;

— QHAJIOTIYHICTH TIpeAMeTa i IMiCTaB MO30BY, TOOTO BUMOT, 3asIBJIEHIX TTO31Ba-
4amu, 00CTaBUH, SIKUMH Ili BAMOTH OOIPYHTOBYIOTBCSI, @ TAKOK 0GPAHOTO CIIOCOOY
3aXUCTy MOPYIIEHUX TTPaB;

— CIIIpHI IPaBOBIIHOCUHU PEryJIOIOTbCSA OJHUMU U TUMU CaMUMHM HOPMaMu
MaTepiaJbHOTO 1TPaBa;

— MHOKMHHICTH CITpaB, sika mepenbdadae 3HaXOMKEHHS Y MPOBaKeHHI OJHOTO
abo JIEKITbKOX a[MiHICTPATUBHUX CY/IiB TaKOl KiJIbKOCTI CIpaB, 10 yXBaJeHHsI
[0 HUX 3Pa3KOBOTO pillleHHsT BOAYaTHUMEThCS SIK JOIiIbHE.

Kpim TOrO, B 10punyHiii JiTepaTypi 03HAKOIO TUIIOBOCTI CIIPaBU IPOMOHYETHCS
PO3TJISIIATH TaKOK CXOJKICTh XapaKTEPUCTHUK MO3MBAYiB, sika MOXe OyTH peJie-
BAHTHOIO IIO/I0 BEJMKOI KITBKOCTI 0Ci6 Ta BUPaKAaTUCST B OKPEMOMY MTPABOBOMY
craryci ocobu, sika 3BepHYJIacst 0 Cy/Ly 3a 3aXMCTOM CBOIX MOPYIIeHNX Tpas [21,
c. 110-111].

Mooenvni (3paskosi) npoeadicenns y npouecyanrviomy npaesi kpain €epo-
neticokozo Coto3y

BapTo 3ayBaskutu, 110, 3alpoB/XKYI04M B a/IMiHICTPAaTUBHOMY CY/OYMHCTBI
IHCTUTYT PO3TJISAY TUIIOBUX Ta 3PA3KOBUX CIIPaB, YKPAITHCHKUI 3aKOHO/IABEIlD
opieHTyBaBCsI HacaMIlepe/l Ha YCIIIIHIMI [0CBi 6araThox Kpailn €BpoIreiicbkoro
Cor1o3y, sIKi 3aCTOCOBYIOTh y CBOIX ITPOIECYaTbHUX CUCTEMaX TaK 3BaHI «MOJIETbHI
ITPOBA/IKEHHS >

Tak, y Himeuunni nmepexbayeHa MOKJIMBICTh YXBaJEHHS CYAOM 3PasKOBOTO
pillieHtst, SIKIO OOUIBI CTOPOHU MPOTIECY YKJIAIN MPO 1€ YTOLYy Ta 3BEePHYJIUCH
i3 BiATIOBIAHUM KJIOMOTaHHSM 0 cyay [15, c¢. 141]. Ananizyoun MOJOKEeHHS
3akony OPH «IIpo agmiricrpatuBae cynounacTBo», M. . CMOKOBIY BHOKpEM-
JITOE JIBI OCHOBHI O3HAKH, SKi XapaKTepU3yIOTh HIMEIIbKUI IHCTUTYT 3Pa3KOBUX
cipas. [lepioio o3Hakolo € Te, 10 BiH 3aCTOCOBYETLCS /10 IIPOBAJKEHb 110/10
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OJIHOTO I TOrO CaMOTO BJIaJHOTO pimmeHHs (zii, 6e3aisabHOCTI), TOOTO HpeaMe-
TOM OCKap;KeHHS € TIeBHUU aJIMIHICTPATUBHUN aKT, /lisl IKOTO MOITUPIOETHCS HA
BEJIMKY KILJIbKICTh MpUBATHUX 0OCiO (TOHA ABAAIATH), KOKHA 3 SIKUX, BJIAacHE,
11 3BepHYyJacs 3 OKpeMUM II030BOM /10 cyay. /Ipyra o3Haka 11bOr0 iHCTUTYTY,
Ha JIyMKY BY€HOTO, MOB’si3aHa 3i CITOCOOOM €KOHOMIi TPOIeCyaabHUX 3yCHUJTh
Cy/y, a camMe 3BiJIbHEHHSM CY/AY BiJl JOCJI/IKEHHS Y HU3II MPOBa/P)KeHb OJTHUX
i THX caMuX 00CTaBUH, IO CTOCYIOTHCS MPUIHATTS MEBHOIO a[MiHiCTPaTUBHOIO
aKTa, aJyke OJIMH Pa3 YCTaHOBUBINN TaKi 0OCTAaBUHHU, B PaMKaxX 3pa3KOBOTO TIPO-
BaJIPKEHHS, Cy/l 3BIIbHIEThCS Bijl 000B’I3KYy MOBTOPHO OCJIKyBaTH IIi caMmi
00CTaBUHU Y PEIITi IIPOBAJKEHb, 1[0 OYJIU 3yIIMHEHI Ha Yyac PO3IJISLY 3pa3sKoBOi
cipasu [18, c. 21].

MOsKJIMBICTH POBIJISILY MOJEJIBHOI CIIPAaBH 32 HASIBHOCTI IIOHAMMEHIIIE JecsTh abo
JIBAJIISTH TUTIOBUX CIIPaB, SIKi 1epefyBaloTh y TPOBAJKEHHI OHOTO ab0 JEKiIb-
KOX CY/IiB, mepebadeHa TakoxK y 3akoHogascTsi CroBenii, Yropuuau ta JINTBU.
3okpema, ct. 127 3akony JIlutsu «IIpo npoBajpkeHHs B aIMiHICTPATUBHUX CIIPA-
BaxX» BU3HAYEHO, 1[0 Y Pasi, AKIIO B OAHOMY ab0 AEKiJIbKOX OKPYKHHUX aJMiHi-
CTPATUBHUX CYy/IaX PO3IJISAAIOTHCS TOHAJ ABAMIISATH 1HANBIYalbHO OAHOPITHUX
cripaB, oHa abo OiJibIile i3 HUX MOKYTh PO3TJISIIATUCS B CIENiaTbHOMY HOPSIKY
1 Ha3WBATHUCS MOJIEIBHOIO CIIpaBoio (MojebHUMU ciipaBamu) |14, ¢. 122].

[Tporeaypy MOIEILHOTO MPOBAKEHHS icHYIOTh Takoxk y MDpamniiii ta [Topryrasmii.
3aKOHOZIaBCTBO OCTAaHHBOI BUKOPUCTOBYE SIKICHI KPUTEPIi MO0 3aCTOCYBaHHS
3pa3KOBUX CIIPaB, SKIO Ile CTOCYETHCS 3aCTOCYBAaHHA HOPM TIpaBa i iCHYIOTh
CYMHIBHM CTOCOBHO TIPaBHJIBHOCTI IX TJIyMadeHHs1 ab0 SIKIIO y CYAy € JOCTaTHbO
apryMeHTiB, 1110 CUTYyallis cTane moBropioBanoio |15, c. 141].

[ledki 1OCTITHUKY Y CBOIX JIyMKaxX CXO/ISITbCSI HA TOMY, 1[0 CTAHOBJIEHHIO Ta PO3-
BUTKY 1HCTUTYTY PO3IJISI/Ly 3pa3KOBUX CIIPaB 3HAYHO ITOCIPHUIAB MeXaHi3M yXBa-
JIEHHS MJIOTHUX pillleHb €BpornelicbkuM cy1oM 3 tipaB moanau (aam — €CILT)
[14, c. 121; 18, c. 21]. HaBeneHna mo3uilisi BUAAETHCI HAM IIJIKOM CJIYITHOIO,
OCKIJIBKYM TPUPOJIA Ta 3MICT MPOIEAYPU yXBajieHHs MijgoTHUX pimenb CCILJI
6araTo B 4OMY € CXOKUMH i3 TIPOIIEyPaMK PO3TJISIIY 3Pa3KOBUX CIIPaB, 30KpeMa
i TMMU, sIKi OyJIM 3amPOBA/KEHI B aJIMIiHICTPATUBHOMY CYIOYMHCTBI YKpaiHu.
Taxk, srizno 3 mpasusiom 61 Persmamenty €CILI cyn moske iHiIitoBaTH MPOIEAYPY
YXBaJICHHS MJIOTHOTO PillIeHHs Ta BUHECTU IIJIOTHE PIllleHHS y BUIIQJIKY, SKIIO
(haxTH, BUKIaZeHi B ckap3i, BKa3yloTh Ha icHyBaHHsA y Bucokoi /lorosipuoi Cro-
POHM — BiJIOBia4a CTPYKTYPHOI a60 CUCTEMHOI ITPOOIEMH UM 1HIIIOT aHATOTTYHO]
nuchyHKIN, SKi BUKIMKAIN 200 MOKYTh CIIPUYMHUTH aHasmoriyni ckapru. Cyz
y MiJIOTHOMY pillleHHI Ma€ BU3HAYUTHU SIK XapaKTep BCTAHOBJIEHOI HUM CTPYKTYP-
HOI 260 cUCTeMHOI TIPoGIeMH UM 1HIOI aHAJIOTIYHOI ArCYHKIIL, TaK i BUJ 3aX0/1iB
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II0/I0 BUpileHHs 3a3Ha4yeHoi mpobsiemu, siki Bucoka /lorosipaa Ctopona — Bi/mmo-
BiJIau Ma€ MPUIHATH HAa HAI[IOHAJbHOMY PiBHI Bi/IOBITHO /10 BUMOT, 1110 MiCTSITHCS
y pe30JIOTUBHIN YacTuHi pimenud [22]. Ak caymno 3a3navae B. A. Mukomnaernp,
YIPOBA/PKEHHS THCTUTYTY NMUJIOTHUX PillleHb a0 MOXKJIUBICTh OJJTHOYACHO BUPI-
IIATH ABAa 3aBJAHHS: CTBOPUTH iHCTUTYT, CIIPIMOBAHMII Ha BUpilIeHHs bararopa-
30BO MOBTOPIOBAHUX TIPOOJIEM, Ta TOCTIPUSITYA BUPIIIEHHIO CIIPAB, 10 BUTLIUBAIOTH
31 CTIIKOrO CMCTEMHOIO HEIPaBUJIbHOTO (PYHKI[IOHYBAaHHS aJMiHICTPAaTUBHUX
i MPaBO3aCTOCOBHUX OPraHiB IPaBOBOI cucTeMu ziep:xkasu [14, c. 121].

Ilepesaeu 3anposadicenns incmumymy 3pasko6oi cnpasu 6 HAYIOHATLHOMY
npouecyanrvHomy npasi

B acnekTi ykpalHcbKOl HalliOHAJIbHOI MOJIEJIl PO3IJISYy TUIIOBUX Ta 3Pa3KOBUX
CIIPaB HAYKOBIIi 3/1€01IBIIOTO 30CEPE/KYIOTh YBary Ha TAKUX B3AEMOIIOB SI3aHUX
nepeBarax I{boro iHCTUTYTY.

[To-miepire, 3acTocyBaHHs IHCTUTYTY 3Pa3KOBOiI CIIPaBU CIIPSIMOBaHe Ha 3MeH-
IIIeHHST HaBaHTaKeHHsI Ha CY/IH, SKi IlepeHacruueHi OHOTUITHUMU aJIMiHICTPaTUB-
Humu cipaBamiu [11, c. 174].

[To-zmpyre, iHCTUTYT 3pa3KOBOI CIIPABH A€ MOKJIUBICTD HAOAraTo MIBHIIIE [OCSIT-
HYTU CTaHy IOPU/JMYHOI BU3HAYEHOCTI y CllpaBaX, 3aCHOBAHUX Ha OJHIN 1 Tiii
camiit ropuanuniii mpobaemi [19, ¢. 121]. Moro ocHoBHA MeTa HOJATaE B TOMY,
106 rpoMajisHi YKpaiHu B THUIOBMX CIIpaBaX OTPUMA/IN SIKHAMIIBULIE edek-
TUBHUI CyJOBMII 3aXKCT 1 cripaBy OyJIM AMHAMIYHO PO3IVIAHYTI CyJaMy IepIiol
IHCTaHIIl1, /11 AKUX B3ipiieM € 3pa3koBa crpasa [16, c¢. 236]. Kpim Toro, 1eit
IHCTUTYT JIa€ 3MOTY MPUCKOPUTU PO3TJIA]L CIIPABU 32 PAXyHOK BiJICYyTHOCTI TIep-
CIIEKTHBU alleJAITHOTO Ta KacalllifHOTO OCKap)KeHHs PIlleHHS CyAy y TUIOBIN
crpasi, sike GyJI0 yXBajieHe 3 ypaxyBaHHsI BUCHOBKiB Bepxosuoro Cyjy y 3pas-
KOBII cIipaBi, aJizke Take pillleHHs BXKe TPYHTYETHCS Ha MIPABOBIiM 1MO3UIIiT BUIIIOI
incraniii [17, c. 239].

[To-Tpete, yxBasenna Bepxouum Cymom pillieHHS Y 3pa3KOBiil CIIpaBi Ta€ MOK-
JUBICTH 326€3MeYnTH mepedaayBaHiCTh, TOCIIIOBHICTD Ta OJHAKOBICTH CYI0BOI
MPaKTUKU B OJHOTUTIHUX criopax [11, c. 174].

dx cnpasenmBo 3aznadae P. O. Kyiibina, i3 3anmpoBa/KeHHSIM iHCTUTYTY 3pas-
KOBOI CIIPaBU CY/M IEPIIOl IHCTAHIIl OTPUMAJINA MOKJINUBICTD 1HIIIIOBATH IIE€pe/t
BepxoBuum CyioM BUPITIIEHHST OHIET «ITIOTHOI» CIIpaBH, sSIKa MOKe OyTH Po3-
IJISIHYTa MOHAWOI/IbIIe Y ABOX IHCTAHIISX 1 Mic/s 1bOro pimeHHss BepxoBHoro
Cymy, 110 cyTi, HaOyBa€ 03HAK IMPEIENEHTY, OCKLIBKU HOMY CIIYIOTh Cy/IH HUXK-
ypux iHcTaHmii [19, c. 124].

Boxxouac y oopuaindHiii itepatypi INCKYTYIOTCS i TPOOJIEMHI TIMTaHHsI, OB sI-
3aHi i3 (PyHKIIIOHYBAHHAM 1HCTUTYTY PO3TJLAY TUIIOBUX Ta 3Pa3KOBUX CIIPaB
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y aJIMiHICTPAaTUBHOMY Cy/IOYMHCTBI. Ha mpotuBary mosuiiii po mpuiiBu/IIeHHS
PO3IJISILy OJTHOTUITHUX CIIPAB iCHyBasia TPOTUJIEKHA IYMKQ, 1110 HOBUH IHCTUTYT,
HaBIaK1, MOKe TIPU3BECTHU /10 3HAYHOI 3aBaHTakeHOoCTi BepxoBHoro Cymy yepes
IIPaBO BCiX aJIMIHICTPATUBHUX CY/IB 3BEPHYTHUCS 3 BIJAIIOBIIHUM IIOJAHHSM, IO
MOsKe CIIPUYMHUTH TTOBEPXOBUN PO3TJI Takux crpaB Bepxosuum CyzgoMm Ta, K
HACJI/IOK, 3HUBWTHU SIKICTh MPABOCY/JIs Yepe3 HeoOXiJHICTh ypaxyBaHHSI TaKUX
pillieHb cyZlaMy HUKYUX THCTaHINH. JK Heo1iK HaroJonIyBaaocs: TaKoK Ha MO3K-
JINBOCTI 3aTATYBaHHS IIPOIECY PO3TJISLY CIIPaBU, OCKIJIbKYU Tepe/laHHsT CIIPaBU
no Bepxosroro Cymy, BiIKpUTTsST TPOBa/KeHHsI Y cIipaBi Ta Ge3mocepenHiii ii
PO3TJISIZT MOKe TPUBaTH TleBHMH Yac. KpiM ToTo, SIK pM3UK Bifi3HAYasacs 3arposa
YXBaJIEHHST TTOMUJIKOBOTO 3Pa3KOBOTO PillleHHS y TUTOBI cripasi [23].

Hageneni norsigiv BUQIOTHCST HAM JIOBOJTL CITIPHUME. 30KpeMa, HasiBHUI 1PoIiecy-
ATbHIIT MEXaHi3M PO3TJISILY i BUPIIIIEHHST 3pa3KOBUX CIIPaB repeadadac mporeaypy
neperJsiLy 3paskoBoro pimmentst Besmkoro [Tamatoro Bepxosroro Cyzy sik criocoby
BUTIPaBJIEHHsT Cy0BUX TOMIIOK. Kpim mboro Hopmamu KAC Ykpainu mepenba-
YeHi J0/IaTKOBI iHCTPyMeHTH BificTyrienHs BepxoBuum Cynom Bifi cBOIX Tolie-
Pe/IHIX BUCHOBKIB TIPU PO3IJISAI CITPaB, 10 BUHUKAIOTH 31 CXOKUX ITPABOBITHOCHH.

IIpouedypa poszenady 3paskoeux cnpas 6 AOMiHICMPAMUEHOMY CYOOUUHCMET
Ypainu

[nctutyT posrisny 3pa3koBux crpas Bepxosuum CyzoMm 1ocrae Ha ChOTOJHI
OKPEMUM TPOIIECYATbHIM iHCTPYMEHTOM Y 3aTaIbHOMY MeXaHi3Mi 3a0e31edeHHsT
€IHOCTI CY/IOBOI ITPAKTUKH, 10 (DYHKIIIOHYE B MEKaX 0COOJMBOTO TIPOBA/[KEHHSI,
nporeaypu sgxkoro 3akpimieni y naparpadi 3 ria. 11 KAC Ykpainu [20]. Cucrem-
Huit anamis amicty i 21, 22 4. 1 ct. 4, crareii 290, 291 KAC Ykpainu nae 3mory
BUOKPEMUTHU W PO3TJIIHYTHU TaKi CTajlii MPOBAJKeHHS 3 PO3IJLAy 3Pa3KOBUX
cripaB Bepxosuum Cynom:

— IOJIJAaHH [P0 PO3IJIs/L CIIPABU SIK 3Pa3K0OBOI;

— BIIKPUTTSI TIPOBA/KEHHS y 3Pa3KOBill crpaBi Ta my6Jiikaiist BiIOBIIHOTO
OTOJIONIEHHS;

— PO3IJIs/l CIIPABU Ta YXBaJeHHS 3Pa3KOBOTO PillleHHS;

— TeperJisi/i 3pa3KOBOTO PillleHHS.

[niniaTopom posriisiy aJiMiHICTPaTUBHOI CIIPaBU SIK 3Pa3KOBOI MOKe BUCTYIIUTH
TOH CyJI, y MPOBAKEHHI SIKOTO TepeOyBae ojiHa abo JIeKiJbKa TUIIOBUX CIIPaB,
saKkuil HarpasJisie 10 Bepxosnoro Cymy BiZiloBiziHe BMOTMBOBaHe 1oaHHs. Buxo-
nsan 3i 3micty yactus 1 ta 2 cr. 290 KAC Ykpainn, BkazaHe 1MojiaHHst TOBUHHO
MICTUTH:

1) BiomMoCTi CTOCOBHO HAasIBHOCTI y TIPOBaKeHHI cymy — cy0’€KTa TomaHHs Ta
(ab0) meKiabKOX afMiHICTPATUBHUX CY/IB CIIPaB, sIKi BiAMOBIafOTh O3HAKaM
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tunoBocTi, BuHadenum y 1. 21 4. 1 cr. 4 KAC Ykpainu, 3 060B’s13KOBIM 00Ty H-
TYBAaHHSM TaKHX O3HAK;

2) mocuJaHHs Ha YHiKaJbHi HOMEPH CIIPaB Ta PEKBI3UTH yXBaJs cyay (CyaiB) 1po
BIIKPUTTS IIPOBA/KEHHS Y HUX;

3) oOrpyHTYBaHHS TOrO, IO KiJIBKICTh THIIOBUX CIIpPaB, PO sKi 3a3HAYEHO
y TOJIaHHI, € TaKOIO, 1110 BU3HAYAE JIOIIJIbHICTh yXBajeHHs BepxoBaum Cynom
3pa3KoBOrO pillleHHs 1o o/Hii i3 Hux [20].

CTOCOBHO OCTAaHHBOTO BAapTO MPUEHATUCS 10 3ayBa’KE€HHS, BUCJIOBJIEHOTO
IHIIUMU HAYKOBISIMU, 1[0 3aKOHO/IaBU€ CIIOJYUYEHHS «KIJIbKICTh SIKUX BU3HAUAE
JOIIJIbHICTb» € OIIIHOYHUM Ta He CIIPUSE IIPABOBIN BU3HAYEHOCT y BUPIIIEHH]
nutands Bepxosuum Cyzmom 1po BiIKPUTTS TPOBAKEHHS Y 3pa3KOBill cIpaBi
[14, c. 122]. ¥ 3B’s13Ky 3 1IUM JOIIIbHIM BOAYAETHCST BUSHAYEHHST Y MTPOTIECYAITh-
HOMY 3aKOHI MiHIMaJIbHOI KiJIbBKOCTI TUTIOBUX CIIpaB K IICTaBU /IJIsI HaIlpaB-
JieHHd TojlaHHA 10 BepxoBHoro Cy/y po po3rJisi/i 3pa3KoBoi CIIpaBy, aHAJIOTTYHO
TOMY, SIK Il€ Peasi3oBaHO y 3aKOHO/IABCTBI IHIIMX KpaiH.

Binmosizno g0 4. 2 cr. 290 KAC Ykpainu 10 oaHHS 1IPO PO3TJISA]] CIIPaBU K
3pa3KoBOl MalOTh J0/laBaThCs MaTepiaau Takoi cupasu [20]. Y npaktuaHomy
BUMIpi, sik 3a3Havyae B. B. [bKkoB, 1151 BUMora nepenbadae HajcHIanHs 10 Bep-
xoBHOTO Cy/y pa3oMm i3 ToJlaHHSIM He OPUTIHAJIB JJOKYMEHTIB Ta CIIPAaBHU, a JIUIIIe
ixmix Kormiit [24, c. 95].

BupirtireHHst muTaHHS PO BiAKPUTTSI IIPOBAKEHHST a00 TIPO BIZIMOBY Y BiIKPHUTTI
MIPOBA/IKEHHS Y 3Pa3KOBill clIpaBi 3/1HCHIOETbCA KOJETI€ cya/IiB BepxoBHOTrO
Cyny y cknaii He MeHIe W SATH CY/IiB MPOTITOM JIeCSATHU JIHIB 3 JHA HaIXO-
JUKEHHS 10 CYAy TOJaHHA i3 J0JaHUMHU /10 HbOTO MarepiajiaMu (YacTuHu 3, 4

ct. 290 KAC Yxpainn) [20].

3 MeTor po3rJIsay BianosiaHoro nutanHs Bepxosuuii Cyx Moke BUTpeGyBaTn
3 BifinoBinHoTO cyay (cyaiB) matepianu tunoBux cipas (4. 2 c1. 290 KAC Ykpa-
iHM), IO CIIPSIMOBAHO HAa BCTAHOBJIEHHSI O3HAK THUIIOBOCTI CIIPaB, Ha SIKi 3/1iHCHEHO
MOCUJIAaHHS Y BiJIOBIIHOMY ITO/IaHHI.

3rigHo 3 4. 6 cT. 290 KAC Ykpainu BepxoBuuii Cy/ BiIMOBJISIE Y BIIKPUTTI TIPO-
Ba/I)KEHHS y 3Pa3KoBiil cIpaBi, SKIIO MOJaHHS He Bi/INIOBI/Ia€ BUMOTaM YaCTUHU
nepiroi Ta (a6o) aApyroi 1iei craTTi, 30KpeMa yepes 3HauHi PO30IKHOCTI B IX
dakTyHMX 06CTaBUHAX, SIKI YHEMOKIUBIIIOIOTh IPURHSTTS sk HUX 3Pa3KOBOTO
pimmenns [20].

JlaHi cy/10BO1 CTaTUCTUKHU CBIJYATh, 1110 JIWIIE OIHE 3 KOKHUX IT'SITU TIOJIaHb PO
PO3TJIS]] CIIPaBU SIK 3Pa3KoBOI 0cATano cBo€l MeTH, inmm — Bepxosuuii Cyn
BiaxumsaB [19, c¢. 121]. Hocrimxkenns npaktuku Bepxosnoro Cyay mae 3Mory
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BUSIBUTH, 10 HAMOIJIBII TOMMPEHUMH TicTaBaM¥ JJIsl BIIMOBU y BiIKPUTTI
MIPOBA/’KEHHs Y 3pa3KOBili CIIpaBi €:

— HeBIJIMOBIAHICTD 1TOIaHHS (DOPMATHBHUM BUMOTaM, BCTAHOBJIEHUM 3aKOHOM,;

— BIZICYTHICTb y CIIPHUX IPABOBIZIHOCMHAX HOPM ITIpaBa, sSIKi MOXKYTb BUKJIUKATU
HEO/IHO3HAYHICTD Y 3aCTOCYBAHHI;

— BU3HAHHS CIIPAaBU CHENUMIYHOIO 1 HETUTIOBOIO, 10 YHEMOSKJIUBIIIOE YXBAJIEHHS
B Hiil 3pa3KoOBOTO pitenns [25].

Bomnouac cynust Bepxosuoro Cyay M. [. CMOKOBUY HABOJIUTH SK TiJACTaBU JIJIsT
BI/IMOBU Y BIIKPUTTI ITPOBA/KEHHS: BHECEHHS TOJAHHS HEHATIEKHUM CKJIAZIOM
Cy/ly; HasBHICTb BK€ BIIKPUTOTO IPOBA/KEHHS Yy 3Pa3KOBIN CIIpaBi /IS yXBa-
JIEHHS PillleHHd y TUTIOBUX CITPaBax; He3HAUHY KUIbKICTb MOIAHUX TUTIOBUX CIIPAB
[18, c. 25-26]. Ocranns migcTaBa /sl BIIMOBKM BKOTpPE JOBOANTH HEOOXIIHICTH
BUPIIIIEHHs ONMMCAaHOI BUIe TPOOJEMU HAJEKHOTO YHOPMYBaHHS KOHKPETHOI
KUJIBKOCTI CIIpaB, MiHIMaIbHO HEOOXiAHOI /ISt BUPIIIIEHHST MATAHHS PO BiKPUTTSI
MIPOBA/I’KEHHS Y 3Pa3KOBiii CIIpaBi.

3a BiICyTHOCTI mijicTaB 7715 BimiMoBu BepxoBuuii Cy/1 MOCTAHOBIISIE YXBATY TTPO
BIIKPUTTS TIPOBA/IKEHHS Y 3Pa3KOBiil CIIPaBi, B SIKill 3a3HavaoThes: 1) HaiimeHy-
BaHHS, CKJIaJ CY/Ly, HOMEpP CIIpaBy; 2) HalMEeHYBaHHS Ta MiCIIe3HAXO/I)KeHHST BijI-
nosigava; 3) ctucia iHdopMmalris Mo/0 TpeaMeTa Ta MiIcTaB 3pa3koBO1 CIIPaBH;
4) 03HAKM TUIIOBOI CIIPaBU; 5) JlaTa, yac Ta Miclie CYJ0BOTO PO3IJISIIY 3Pa3KOBO1
cripaBu; 6) ctucia indopMariis Mo/0 MPaBOBUX HACJIIKIB CyZIOBOTO PillleHHS,
YXBaJIEHOTO y 3Pa3KOBill cIpaBi; 7) MOPS/IOK O/lep;KaHHS 3ailHTEePeCOBaHUMU OCO-
Gamu pillleHHsT Y 3Pa3KOBiil crpaBi Ta MOPSIIOK oTo ockap:xkeHHs (4. 8 ct. 290
KAC VYkpainn) [20].

OcobuBicTIO TIPOTIEyPH BiZIKPUTTS TIPOBA/KEHHST Y 3pa3KOBiil ClpaBi € BUMOTa
3aKOHY TIPO MyOJIiKaIliio OroJoNeHHs mpo 1e. 3a3HayeHe OroJIoNIeHHs myOJIiKy-
eThcs Ha odiliitHoMy BebO-1opTasi CyI0Boi Bjaagu YKpaiHu, a TaKOK B OJHOMY i3
3arajibHO/IEPKaBHUX JIPYKOBAHMUX 3ac06iB MacoBoi iH(opMarlii He mi3Hile HiK 3a
JlecsiTh JIHIB JI0 IaTU CY/IOBOTO 3acCilaHHs /Il PO3IVISIAY 3pa3koBoi cripaBu (4. 7
cr. 290 KAC Ykpaiun). 3 MOMEHTY OImyO/IiKyBaHHST OTOJIONIEHHST BBAXKAEThCS, IO

BCi 3aiHTEpecoBaHi 0COOM HAJIEKHIM YIHOM ITOBIIOMJIEHI PO POBTJISI 3Pa3KOBO]
crpasu (4. 9 c1. 290 KAC Yxpainn) [20].

Takosx mportecyaJlbHUM HACJIIKOM BiJIKPUTTS TTPOBA/KEHHS Y 3Pa3KOBiil cripasi
€ 1IpaBo cyay (Cy/iB), 1O PO3IJISAAIOTH TUIIOBI CIIPAaBH, 3yIIMHUTHU ITPOBA/IZKEHHS
0 HUX 10 MOMEHTY HaOpaHHSI 3aKOHHOI CHUJIM 3Pa3KOBUM pillleHHsM BepxoBHOTO
Cyny (wactunu 1, 2 ct. 291 KAC Ykpainn) [20].

Bianogiano 1o mososkens yactun 3 ta 5 ct. 290 KAC Ykpainu 3paskoBa cipaBa
posrasanaeTbesd BepxopauM Cyzmom sK CyZoM TEPIIOi iHCTaHINl 3a MpaBUIaMu
CITPOIIIEHOTO TT030BHOTO MPOBAJKEHHS KOJIETIEI0 CY/IIIB Y CKJIA/Ii He MEHIIe ' ITh
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CyJUIiB. 3a pesyJbTaTaMu Po3IJisjly 3pa3koBol crpasu Bepxosuuii Cy yxBasioe
pillleHHs, sIKe MOops/ 13 3ara/IbHUMK BUMOTamMy, Bu3HadeHuMmu ct. 246 KAC Ykpa-
1HU, MICTUTb HU3KY JI0JJaTKOBUX BUMOT I[0/I0 3MICTY, IepeJliKk SKUX HaBeJIeHUI
y 4. 10 c1. 290 KAC VYkpainu [20].

[ocnianuku, sKi aHami3yBaau MPaKTUKY yXBaJeHHs 3Pa3KOBUX pillleHb, 3a3Ha-
4aloTh, 110 iX CTPYKTYPa, aK0i JoTpuMy€eThest Bepxosuuit Cyn y ¢Boiil mpakTuii,
BUJIAETHCS JIOCUTD 3PO3YMIJION0 Ta 3PYUHOIO /Il CIIPUMHATTS 1 3acTOCyBaHHS. 3a
CBOIM XapaKTepOM BOHA JIy’Ke CXOKa Ha CTPYKTYPY PillleHb, SIKy BUKOPUCTOBYE
€CILJL, i mo cyTi € ii afanTaIieo 10 HAlllOHAJIBHUX CTAaHJAPTIB ITPaBO3acTOCY-
BanH4 [23]. Biamrosxyiouncs Bix BuMor, siki BucyBae KAC Ykpainu 10 ¢popmu ta
amicry, Bepxosuuii Cy1, 3/1€611b110T0, IPOIIOHYE JIOTTYHO BUOYAOBAHY CTPYKTYPY
CBOIX 3Pa3KOBUX PillleHb, 1[0 MIiCTITh, 30KpeMa, TaKi eJIleMeHTH, SK:

— icTopig cupaBu (pyX CIpaBH, MPOIEypPa);

— apryMeHTH yYaCHUKIB;

— 0OCTaBWHM, BCTAHOBJIEHI CY/IOM;

— JUKepeJia TIpaBa M aKTU 1X 3aCTOCYBaHHS;

— no3wuitis Bepxosuoro Cyuy, olliHka apryMeHTiB YUaCHUKIB CIIpaBH;

— IIpaBOBi BUCHOBKW;

— O3HAKM TUIIOBUX CIIPAB;

— obCTaBUHM 3Pa3KOBOI CIPaBH, SKi 3yMOBJIOIOTh THIIOBE 3aCTOCYBAaHHS HOPM
MaTepiabHOTO TIPaBa Ta MOPSIIOK 3aCTOCYBAHHS TaKUX HOPM;

— 0OCTaBUHM, SIKi MOKYTh YIUIMBATH Ha iHIIE 3aCTOCYBaHHS HOPM MaTepiaJlbHOTO
IIpaBa, HiXK y 3pa3koBiii crpasi [26—28].

Bignosizno mo 4. 11 ct. 290 KAC ¥Ykpainu pimenns Bepxosnoro Cyny y 3pas-
KOBiil cripasi Moxke OyTu neperssayTte Beaunkoio ITanatoio Bepxosrnoro Cyay 3a
MpaBUJIAMHU TIE€PETJIsily PillleHb B alessAliiHOMY MOPSIKY.

3pa3skose pimenns ma eoHicmo cy0o6oi npaxmuxu

OTxe, GyHIAMEHTAIHLHOIO OCOOIMBICTIO 3PA3KOBOTO PIllIEHHSI, HOTO CEPIEBUHOIO,
110 BIJIPI3HSE WOTO BiJl OPJIMHAPHOTO PIillleHHA CY/ly TIEepIIOol 1HCTaHIlil, € CTPYK-
TYPHI KOMIIOHEHTH, SIKi MiCTSITb:

— O3HaKH, 10 XapaKTepHi Tiil UM iHIIH KaTeropii TUIIOBUX CIIPaB Ta J03BOJSATH-
MYTb Cy/laM BU3HAUaTU TaKy TUIIOBICTb;

— TH/IXOIN CTOCOBHO BCTAHOBJIEHHST OOCTaBWH 3Pa3KOBOI CIIPaBH, sIKi 3yMOBJIIO-
I0Th TUIIOBE 3aCTOCYBAaHHSI HOPM MaTepiaJbHOTO MIpaBa Ta 0OCTaBUH, SIKi MOXKYTh
BIJIMBATH Ha iHIIE 3aCTOCYBaHHS HOPM MaTepiaJibHOTO IpaBa, Hi’K Y 3Pa3KoBiil
CITpaBi;

— TIPaBOBI BUCHOBKH II0/I0 3aCTOCYBaHHA HOPM MaTepiaibHOTO TpaBa, BUKIA/IeH]
3a pe3yJibTaTaMM PO3TJIs/ly 3pa3KOBOI CIIPaBHU.
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HagezieHi 0co6aMBOCTI TIOPOKYIOTH OOIPYHTOBAaHY AMCKYCIIO cepell HAyKOBIIB
10710 creru@ivyHoTo, Mpele/IeHTHOTO CTAaTyCcy 3pa3KoBUX pillleHb BepxoBHOTO
Cyny, 3gaTHor0 OYTH iHCTPYMEHTOM 3a0e3IeYeHHs] €AHOCTI CYA0BOI IPAKTUKK
[12, c. 12; 16, c. 237]. CTOCOBHO OCTaHHBOTO BApTO 3a3HAUMTH, 10 BILJIUB 3PAa3KO-
BOTO pillleHHsT Ha (hOPMYBaHHST OJHAKOBUX TIPABO3aCTOCOBHUX ITi/IXO/IB HAHOLTBIIT
BiZluyTHO HAOYBa€ CBOTO TPOSIBY KPi3b MPU3MY TTOJAIBIIOTO PO3IJISAY THIOBUX
CIIpaB, SIKi BiINIOBiIal0Th 03HaKaM, c(hOPMYJIbOBAHUM y TAKOMY PillleHHI.

Tak, Bignosigao 10 4. 3 cT. 291 KAC Ykpainu nipu yxBajieHHi pillleHHS y TUIIO-
Bill cripaBi, gKa BiAIMOBiZIa€ 03HaKaM, BUKJIajieHUM y pinterHi Bepxosuoro Cymy
3a pe3yJbTaTaMu PO3TJSAY 3Pa3KOBOI CIIPaBU, Cy/l MA€ BPaXOBYBATH IMPaBOBi
BUCHOBKU BepxosHoro Cyny, BUKJajeHi y PillleHH] 3a pe3yJibTaTaMU PO3TJISILY
3Pa3KOBOI CIIPABHU.

Cranictp nmpaBoBux BUCHOBKIB Bepxosuoro Cymy, copmymboBaHUX Y 3pa3Ko-
BOMY pillleHHi, 0/IaTKOBO 3a6e31eYyEThCs 0COOJMBIUM MEXaHI3MOM OCKapsKEHHSI
Ta MEPerIsi/ly CYZIOBUX PillieHb Y TUIIOBUX CIIPaBaX. 30KpeMa, BiITIOBITHO /10 4. 4
cr. 291 KAC Ykpainu, Ha CyoBe pillleHHsT y TUTIOBIH cripaBi Moske OyTH MoaHa
arnesidgIliiiHa cKapra y TopsaKy, BugHadeHomy 1muM Kozgexcom. Bogrouac 3riHO 3
4. 5 c1. 291 KAC Ykpainu, pillieHHst Cy/1y anessiiitHol iHCcTaHIlil 32 HacaiKaMu
Hepersisily THIIOBOI CIpaBU MOXKe OYTH OCKap:KeHO B KacalliitHOMY MOPSIAKY
BUKJIIOUHO 3 TakuX mijctas: 1) cyx mepimoi ta (a6o) amessiiitnol iHcTauIiii mpn
BHUPIIIEHH] TUTIOBOI CIIpaBU He BU3HAB 11 TUITOBOIO CIIpaBoio Ta (abo) He BpaxyBaB
IIPaBOBi BUCHOBKH, BUKJIa/IeH1 y pitnerHi Bepxosuoro Cyjy 3a pe3ysbraraMu po3-
IJISIY 3PasKoBOi cripaBy; 2) clipaBa, B sKiil cyzoM mepinoi ta (a6o) anensiiinol
IHCTaHI[il yXBaJIEHO PillIeHHS 3 ypaxXyBaHHSIM IIPABOBUX BUCHOBKIB, BUKJIQ/ICHUX
y pimenHi Bepxosuoro Cyy 3a pedyJbraTaMu PO3TJISAY 3Pa3KoBOi CIIpaBu, HE
Bi/INOBi/Ia€ 0O3HaKaM TUTIOBOI cripasu [20].

Y 11bOMY KOHTEKCTi BapTO HATOJIOCUTH HA HEOOXITHOCTI PO3MEKYBaHHSI MPABO-
BUX BUCHOBKIB BepxoBHoro Cymay, chopMyTbOBaHUX Y 3pa3KOBUX PIllIEHHIX,
Ta IIpaBOBUX BUCHOBKIB Bepxosrnoro Cyny, chopmMyIbOBaHMX y MOCTAaHOBAX 3a
HaCJIiIKaMU KacalliiiHOTO Teperisily CyJI0BUX CIIpaB, OCKIJIbKM BOHM MalOTh Pi3HY
npupoxay. O60B’I3KOBICTh TEPIINX TOMUPIOETHCS BUKIIOUHO HA TUIIOBI CIIpaBH,
TOOTO CY/IM 3aCTOCOBYIOTH X TiIbKH, SIKIIO CIIpaBa BiAMOBia€ O3HAKaM THUITOBO-
CTi, mepeiyeHNM y caMOMY 3pa3KoBOMY piterHi. BogHowac apyri MatoTh GisbIin
IIHUPOKE TI0JIe JIJIS 3aCTOCYBaHH, a iX 000B’SI3KOBICTh OKPEMO 3a0€311e€Uy€EThCS
MOJIOKEHHSAME 4. 5 cT. 242, 4. 4 c1. 328, cr. 348 KAC VYkpainn. 3Bakarouu Ha
e, IHCTUTYT PO3TJIAY 3paskoBux cipaB Bepxouum Cynom ciiifi po3risgaTu
SIK 0COOJIMBUIT aBTOHOMHMIT TIPOTIeCyaIbHIIT iHCTPYyMEHT 3abe3redeHHsT €HOCTI
CYZTOBOI MTPAKTUKU.
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Ilepcnexmueu imnaemenmauii incmumymy 3pa3Ko60i CNPAGU 6 THUUX NPO-
UecyanrbHux nopaoxax

3arpoBa/KEHHA B a/IMIHICTPATUBHOMY CY/IOUMHCTBI IHCTUTYTY PO3TJSTY 3Pa3Ko-
BUX CIIPaB Ta HAsBHUI TOCBIJ] HOTO 3acToCcyBaHHs y npakTtuili BepxosHoro Cymy
MTOPO/IKYIOTh BUITPAB/IaHy JMCKYCII0 CTOCOBHO MOAQMBIINX MIJIAXIB FAPMOHI3allii i1
yHidikarlii HalliOHAJILHOTO MTPOIECYaTbHOTO 1IPaBa, B aCHEeKTI BUBHAYEHHS MOKJIN-
BOCTI iIMILJIEMEHTaIlii OKPeCJEHOTO IHCTUTYTY B 1HIIUX ITPOIECYaJTbHUX MOPSIKAX,
30KpeMa IUBIJIBHOMY Ta TOCTIO/IApChbKOMY cy10uMHCTBI. [1o3uIlii HayKOBIIiB 1110/10
I[bOT'O ICTOTHO PO3PI3HSAIOTHCS, OAHAK, 31€01IbIIOr0 MiCTATh CYMHIBU B IIEPCIIEK-
TUBHOCTI Takoi yHidikartii.

Tak, na gymky [. M. bamakapeoi, O. O. Mapuenko ta H. b. [Iucapenko, icay-
BaHHS IHCTUTYTY TUIIOBUX Ta 3PA3KOBUX CIPAB BUKIIOYHO Yy CUCTEMi aiMi-
HICTPATUBHOTO CYJOYMHCTBA BUTIJSAAAE 11JKOM BuUnpaBaanuM. [Jocaignuii
OOTPYHTOBYIOTH CBOO MO3KIIII0 THM, 110 HMOBIPHICTh BUHUKHEHHS aHAJIOTIYHUX
MPABOBUX CIIOPIiB MiK MPUBATHUMHU 0COOAMHU Ta cyO’€KTaMK BJIAJHUX TTOBHOBA-
JKeHb € Ha/I3BUYAHO BUCOKOIO, aJIKe HOCI1 BJIQJIHUX TTOBHOBAKEHb 3aCTOCOBYIOTh
Ti caMi HOPMH TIpaBa CTOCOBHO IMHUPOKOTO KoJia ocib. Take 3acTocyBaHHsI, Ha IXHiit
MOTJISIl, MOJKE IPYHTYBATUCS HA MOMMJIKOBOMY CIIPUHHSTTI 3arajibHO0O0B’ I3KO-
BUX TIPaBIJI, YHACJI/IOK YOTO MTpaBa MPUBATHUX 0CIO MOKYTh OyTH mopyIieHi abo
iX peasizaiiist Moxe 3a3HaTu oOMexkeHb [9, c. 83].

JI. M. HikonieHKO, BOJIHOYAC, HABOJUTh HU3KY apryMEeHTIB Ha KOPUCTb TOTO, 110
3alpOBa/KEHHSI IHCTUTYTY PO3TJISy TUIIOBUX Ta 3Pa3KOBUX CIIPaB B IHIIUX,
OKpPiM a/IMiHICTPaTUBHOTO, CY/IOYNHCTBAX € HE JIMIIE TPOOJeMaTHIHIM, a il MOXKe
MOTIPIIATU CUTYaIlil0 3 BUPIIIEHHs] TPUBATHOIIPABOBUX CIIOPiB. 30KpeMa, Ha
MPUKJIA/Il TOCTIOIAPCHKOTO CYZIOYMHCTBA, BU€HA HABOJIUTH TaKi Te3u:

— icHyBaTHMe MpobIeMa BU3HAUYEHHST TUIIOBOCTI CIIPaB y TOCHOAAPCHKOMY CY/I0-
YUHCTBI 3 ypaxyBaHHSM iX Cy0’€KTHOTO CKJAAy Ta 3MICTYy, 1[0 YCKJIAIHUTH
dopmyBaHHST 06’€KTUBHUX KiJBKICHUX Ta SKICHUX KPHUTEPIiB SIK TUIOBHX, TaK
1 3pa3KOBUX CIIPaB;

— TIOTIOBHIOBATUMYTBCSI Ta HAPOIILYBAaTUMYTbCS 10JIaTKOBI HEOITHO3HAYHI TTO3UIIIT
rocrojiapcbkux cyziB ta Bepxosuoro Cymy 1100 mijicTaB 3pa3koBOro 1IpoBa-
JUKEHHST Ta BU3HAYEHHS TUIIOBOCTI rOCIOJAPChKUX CIIPAB;

— IPO/IOBKYBAaTUMETbCSI HeraTUBHA MPAKTUKa MONIUPEHHS OI[IHOYHUX TOHSTH
y TOCTIOJIAPChKOMY CY/IOYMHCTBI;

— icHyBaTMMe 3arposa 36iJbleHHsT PiBHsS HaBaHTakeHHs Bepxosuoro Cymy
Yy BUTIAJIKY OTPUMaHH MpaBa Ha 3BePHEHHS /10 HbOTO 13 TIOJJaHHSIM TIPO 3Pa3KoBe
pillleHHs BCiMa TOCHOIAPChbKUM CyaMUu;

— PU3UK TTOMUJIKOBOCTI 3pa3dkoBux pimenb Bepxosuoro Cymy, 110, 3 ypaxy-
BaHHSIM iX 0O0B’SI3KOBOCTI /i/II CY/iB HMJKYMX IHCTAHIIi, MOXKe IIPU3BECTH 10
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MOPYIIEHHST TTPUHIIUITY He3aJeKHOCTI, CIIPaBeJIMBOCTI Ta BEPXOBEHCTBA IIpaBa

[15, c. 142-143].

Bkasana Bumie aprymeHTallisi BUJAETHCSI HAM HENOCTAaTHBHO ePEKOHINBOIO,
OCKiJIbKM GiJBIICTD 13 HaBeJeHUX CYMHIBIB PIBHOIO Mipoio, TaK 4Yu iHaKIIe,
MOJKYTh OYTH TIOMIMPEHi i Ha aJMiHICTPaTUBHE CYAOYMHCTBO, TIPO MO OKPEMO
HAroJIOLIYBAJIOCh Y 11iil poOOTi.

Ha nam norsisizi, eAMHUM KJIIOYOBUM acCleKTOM, KM BIJIMBA€ HA MEePCIEKTUB-
HICTh 3aITPOBA/KCHHS IHCTUTYTY PO3IJISALY 3Pa3KOBUX CIIPaB y IMUBIJIBHOMY Ta
rOCIOZAPCHKOMY CYJIOUMHCTBI i1 mijiisirae 060B’I3KOBOMY BpaXyBaHHIO, € Xapak-
Tep CHipHUX MPaBOBIAHOCHUH, SKi MiANAAA0TD i/l OPUCAUKINIO BiIMOBIIHUX
MpoTleCyaTbHUX TTOPSIKIB, @ TAKOXK crierugika iX mpaBOBOTO PeryJIIOBaHHS.

3araJbHOBIZIOMO, 1O MPEMETOM aJAMiHICTPATUBHOI IOPUCAMKINI € PO3TJIAL
i BupimeHHs myO6JiYHO-IIPAaBOBUX CIIOPIiB, y AKUX Xo4a 6 OAHIEIO 31 cTOPiH
BUCTYTIAE Cy0'€KT BIQHUX MOBHOBakeHb [29, c. 1172]. Crnipaum mpaBoBigHOCH-
HaM Yy IyOJiYHOMY IIpaBi XapaKTepHUN ClieliaJbHO-103BLIBHUN TUII IIPABOBOIO
peryJoBaHHs, 10 Tepeadadae ctaai Mojesi MOBeAiHKM YYaCHUKIB Ta 1i 4iTKO
okpecseHi Mexi. OcTtaHHe, BoJHOUYAC, /I03BOJISIE KOHKPETHO BU3HAYATU O3HAKU
TUIOBOCTI CIIOPiB, sIKi BUHUKAIOTH y MyOJUHIN MJIONIMHI, MepeayciM 3 TOYKN
30py Ti/ICTaB X BUHUKHEHHS. Y 3B’SI3KY 3 IIUM 3aCTOCYBAHHS MPOTIELYP PO3TJISLY
TUITOBMX Ta 3Pa3KOBMX CIIPAB € HAWOIJIBII CIPUATIMBUM came JJist chepu aami-
HICTPATUBHOTO CY/IOYMHCTBA.

BoaHouac y muBiIbHUX BiHOCHHAX, SIKMM 371e0iIbIIOr0 mpUTaMaHHa CBOOOA
MOBE/IIHKN YYaCHUKIB, JOMIHY€E 3arajbHO/IO3BIJIbHUI TUII TTPABOBOTO PeTyJIiO-
BaHHs. /[MCIIO3UTUBHICTH HOPM NHUBIJIBHOTO MpaBa 00YMOBIIOE 00’ €KTUBHY
HEMOKJIMBICTh ICHYBaHHS CTaJUX Ta OJHOMAHITHUX MOjeJiell TOBeIIHKH, SKi
MatoTh Micite B my6 oMy 1ipasi. Came TOMY J0BOJII 9acTO B FOPUANYHI MpaK-
THUIIl CITOCTEPIraeThCs CUTYallis, 3a KOl aHAJIOTIYHI 3a IIPEIMETOM [IMBLIbHI CIIOPU
iCTOTHO BUPI3HSIIOTHCS CBOIMU (hakTHUHIUME oOcTaBrHaMu. Lle 3anuinae meBHmii
BiZIOMITOK Ta 3yMOBJIIOE CKJIQHOIII ¥ BCTAHOBJIEHHI KOHKPETHIX O3HAK THUIIOBOCTI
LIUBIJIIBHUX CIIPaB, 10 PO3IJISNAIOTHCS 3a IIPaBUJIaMU IUBLJIBHOTO CY/IOYMHCTBA.

Bucuosku

Hageziene Buille axk HisSIK He BU3HAYa€ i/1e10 3aIIPOBA/I)KEHHST THCTUTYTY PO3TJIALY
3Pa3KOBUX CIIPaB y IUBIIBHOMY CYIOYMHCTBI AK HEXUTTE3naTHY. HaBnaku,
criertupika AesIKUX BU/IIB MPUBATHUX BiTHOCUH, SKUM ITPUTaMaHHA MacOBiCTb
Ta CIIOPU B MeXKaX SAKUX CTAIOTh MPEJIMETOM CYJ0OBOTO PO3TJSY, Ja€ 3MOTY
BUOKPEMUTHU KOHKPETHI TUIIOJOTIYHI O3HAKU BIJINIOBIIHUX CIIPAB Ta BIIEBHEHO
CTBEP/IPKYBATH 1IPO MOKJIMBICTD 1X 3pa3KOBOTO PO3IJISY 3a IIPaBUJIAMU [IUBLIIb-
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Horo cynounHcTBa. Hacammepes 1ie ctocyerbest criopiB y cdepi 3axucty 1mpas
CIIOKMBAYIB Ta JIeJIiKTHUX cropiB. CTOCOBHO OCTAaHHIX BapTO 3a3HAYUTH, IO
OJIHUM 13 KaTaJli3aTOPiB Mpollecy BBeJeHHS IHCTPYMEHTY 3Pa3KOBOTrO PillleHHS
y cdhepy NMBLIBHOI IOPUCIUKITT MOKYTh CTaTH TParivyHi MoJIii, MOB’sA3aHi i3 1MOB-
HOMacIITabHOIO POCIHCHKOIO 30POMHOI0 arpecielo MpoTu Y KpaiHu.

[TpobsemaTrka 3aXMCTy MUBIIBHUX MpaB 0ci0, siKi Oysau mopyiieHi BilichKO-
BUMU JIiSIMU arpecopa, Ha CbOTO/IHI € TOCTPO aKTyaJabHOI0. 30KpeMa, HAJIesKHOTO
3aKOHO/IABYOTO 3abe3ledeHHst MOTPeOy€e MeXaHi3M BiIIIKOAYBAHHS ITTKOIH,
3aBJaHol MaitHy (I3UYHUX Ta IOPUAMYHUX OCi0, ajske OaraTo i3 HUX BTPATHIN
CBOE JKUTJIO, poboTy i Oi3Hec uepe3 oOCTpiin Ta HoMOapyBaHHST BOPOKOI apMii.
3HauHa yacTHHA MaiiHa OyJia MONIKo/KeHa abo BUKPajieHa BHACIIOK Mapojep-
cTBa pociiicbkux coszatiB. He MeHIm BaskaImBOro 3Hadenis HAOyBalOTh ¥ I[bOMY
KOHTEKCTI TaKOK MUTAHHS Bi/IIIKO/YBAHHS IITKO/H, 3aB/IaHOI KUTTIO Ta 3/[0POB’I0
YKPaiHCbKUX TPOMA/ISTH.

Po3BUTKY BiANOBIAHUX ifell 6araTo B 4OMY MOKYTb IIOCIIPUSATH IIPABOBI BUCHO-
Bku BepxosHoro Cymy oo iMyHITeTy JAepsKaBu, BUKJIAJIEHI Y MTOCTAHOBI BiJ|
14 xBiTHA 2022 p. y crpasi Ne 308/9708,/19. ¥V 3a3HaueHiit TOCTAHOBI HAWBUIIIAI
Cy/IOBUI OpraH JI0OBOJI I'PYHTOBHO Ta MEPEKOHJINBO CPOPMYITIOBAB MO3UILIIO TIPO
Te, 110 Jiep>KaBa He Ma€ TpaBa TOCUJIATUCS Ha IMYHITET y cIipaBaX, TOB'I3aHUX i3
3aBJIaHHSIM IIKOJIN 37I0POB’I0 UM KUTTIO, SIKIIO TaKa MIKOJa MOBHICTIO ab0 4acT-
KOBO 3aBJlaHa Ha TEPUTOPIT AEPKABU CYLY, Ta SKITO 0coba, sTKa 3aB/ajia MIKO/LY,
y 1eii yac mepebyBasia Ha Teputopii gepxkasu cyay. Bepxouuii Cy/ Haromocus
Ha TOMY, IO ITicJIg TToYaTKy BiitHu B YKpaini 3 2014 p. cyn Ykpainu, po3risgaiodn
CIIpaBy, Jie BiZINIOBi/ladeM BU3HAUYEHO POCINCHKY (ezepariiio, Ma€ MmMpaBo iTHOPY-
BaTU IMYHITET IIi€1 KPalHU Ta PO3IJISANATU CIIPABU PO BIAIIKOIYBAHHS IIIKOIH,
3aBJIaHoi (bisuuHiil ocobu B pesy/brari 30poiiHOI arpecii pociiicbkoi demepaitii,
3a TT030BOM, TIOJIAHUM caMe J10 11i€i iHo3eMHoi Kpainu. Cy BUXOAUTH i3 TOTO, 110
y pasi 3aCTOCYBaHHS <«JIEJIKTHOTO BUHATKY» OYIb-sIKUI CIIip, 1[0 BUHUK Y TPO-
Ma/ITHUHA YKpaiHU Ha 11 TepUTOPil, HABITh 3 1HO3EMHOIO KPaiHOIO, 30KpeMa i
pociiicbkoio (eepartieto, Moske OyTH PO3TISTHYTUM Ta BUPIMIEHUM Cy0M YKpa-
iHU K HAJTEeKHUM i MoBHOBaXKHUM cyzoMm [30].

Orxe, Bepxouuit Cyz mpuIlycKae MOKIMBICTD 3aXUCTY IUBIIBHUX MPaB 0Cio,
MOpPYIIeHUX J[eP5KaBOI0-arpecopoM, y MekaX HalllOHaJbHOTO ITPAaBOINOPSIKY
il PO3IINPIOE KOJIO MUTaHb, SIKIi MOKYTh OYTH TIPEIMETOM CYI0BOTO PO3TJISILY
B paMKax IIMBIJIbHOI IOPUCAMKILI, TOPS/L 13 BCTAHOBJIEHHAM (PaKTiB BUMYIIIEHOTO
nepecesieHHs Ta iHMNX (HaKTiB, IKi MAlOTh IOPUANYHE 3HAYEHHS 1 CTaInCs Ha
TUMYaCOBO OKYIIOBAaHUX POCICbhKOI0 (heepalliero YKpalHCbKUX TEPUTOPISIX.
OcranHs Kateropist cripaB Bke HaOyJia MONIMPEHHS B PAKTUII HAIliOHAIbHIX
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Cy/liB Ta cTaBaJia Ipe/IMETOM HAyKOBOTO aHaJli3y Ha CTOPiHKAaX IOPUIUYHOI
aiteparypu [31-32].

Bepyun 10 yBarn xapakrep Ta IposiBU CaMOTO TTOPYIIEHHS IIMBIJIBHUX 1TPaB BOPO-
KOTO JIEPsKaBOIO, a TAKOK iX MACOBICTh, OZIHUM 13 BapiaHTiB BUPIIIEHHS TTPOOIEMI
eeKTUBHOTO Ta ONMEPATHBHOTO 3aXUCTY IUBLIBHUX TIPAB MOCTPAKIAIUX OCIO
MOJKe CTaTu came BBeJleHHS 710 [lMBiIbHOTO IpollecyanbHOr0 KOJEKCY YKpaiHu
IHCTUTYTY PO3IJISLy TUIIOBUX Ta 3PA3KOBUX CIIPaB.

B acrexri 11030BiB PO BiAIKOAYBaHHS LIKOAU Ta 30UTKIB, 3aBJaHUX BiiiChKO-
BUMU [IisIMA POCIichbKOi (henepaitii, mepcrieKTuBa KBamihikarlii Takux CIpaB K
TUTIOBUX € oyeBUHOW0. OTiKe, 3pa3KOBUI PO3IJISA]L IeKITbKOX i3 HUX BepxoBHUM
Cynowm, 3ajie;KHO BijI TIpeiMeTa TO30BY, € JOIIJTbHUM Ta HAJACTh TOMITOBXY /10
CIIPOILIEHHS I IPUCKOPEHHST PO3TJISAAY O4iKyBaHOI 6Ge3Jivi 1030BiB, M0 OYyAyTh
3asiBJICHI HaHOMMKINMU POKAMU.

KonkpetHi nepeBarv BUKOPUCTAHHS IHCTUTYTY PO3IVISIZY TUIIOBUX Ta 3Pa3KOBUX
CIIpaB y MUBIJIBHOMY CYZIOYMHCTBI MOJSATAIOTh Yy TOMY, 10 3aB/SIKU YXBaJIEHHIO
Bepxosuum Cyz10M 071HOTO 3pa3KOBOTIO pillleHHs 3a M030BOM ITPO BiJIIIKOYBaHHS
KON Ta 30UTKIB, 3aBaHUX JIEPKABOIO-arPECOPOM, CTAHE MOKJTMBIIM:

— BHU3HAYEHHS O3HAK TUIOBOCTI TAaKWX CIpaB Ta OOCTaBWH 3Pa3KOBOI CIIPaBH,
sIKi 0OYMOBJIIOIOTH TUIIOBE 3aCTOCYBaHHS HOPM MaTepiajbHOTO MpaBa il MopsiIoK
3aCTOCYBAHHSI TAaKUX HOPM, a TaKOK OOCTaBWH, sIKi MOJKYTb BIUIMBATH Ha iHIIe
3aCTOCYBaHHS HOPM MaTepiaJbHOIO 1IpaBa, Hi’K y 3Pa3KOBiil cIipasi;

— BU3HAUEHHS CTaH/ApPTiB JIOKa3yBaHHS JIJIS 1I€1 KaTeropii Crpas;

— (bopMyJIIOBaHHS IPABOBUX BUCHOBKIB 1110/I0 3aCTOCYBAHHS HOPM MaTepiajJbHOTO
mnpasa, sKi MAJATaTUMYyTh 000B I3KOBOMY BpPaxyBaHHIO IHIMMME CYAaMU IIPH
PO3IJIsA/Il AaHAJIOTIYHUX TO30BiB Y Mallby THHOMY.

Hageziere Bullle, Ha HaIl TTOTJISIZ, JO3BOJIUTD Y MiZICYMKY BUOYIyBaTH KOHKPETHY
MOJIEJIb CYZI0BOTO 3aXUCTY IUBIIBHUX TIPaB 0Ci0, AKi MocTpaskaaan Bix 30poiiHoi
pociiicbkol arpecii, i, [0 He MEHIII BayKJIMBO, CTBOPUTDH MEPEJYMOBU IS IBU/I-
KOTO TTOHOBJIEHHST TIOPYIIEHUX TIPaB.
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OHoBAeHiI nigcTaBu nogaHHs KacauiliHOI ckapau:
KOHCTUTYUiliHe 0OMeXKeHHs Yu KOHCTUTYuiliHe nopyweHHs?

Kipa €ropiBHa LLlecTonan*
HauioHansbHul topuduyHuli yHisepcumem imeHi Apocnasa Myopoeo,
Xapkis, YkpaiHa
*e-mail: shestopal.kira@ukr.net

Anoranis

AxmyanoHicmy memu 3YyMOBIEHO MUM, W0 OCMAHHs cydosa peopma cnposoKysala
SHAWHULL 6NIUE HA NPOUECYANbHI GIOHOCUNU MA BUHUKHEHHS HUSKU NPOOIeM Y yapuni
npasozacmocyeanns. IIpobrema docmyny 0o npasocydds mpueaiuil 4ac ue empavae
c60€i axmyanvrocmi. Po3pobieniis 0CHOSHUX Meopemuunux nojioxcets 6id0ysaiacs we 3
70-x pokie Muny020 CMOIIMMSL. SHauna Yeaza 6 UUx 00CHIONCEHHAX 3a6ACOU NPUOLLALACS
NPOUECYATLHUM MONCTUBOCTAM Peaizauii npasa na 36epnenis 00 cyoy nepuLoi iHcmanuii.
3 eidnosnennam yxpaincoxoi depicasrnocmi eueni 00CHONCYBANU 3HAUCHIS, MENCT NOBHO-
sasiceny ma e3azani cmamyc Bepxoenozo Cydy ¢ Yxpaini. Ykpaina nepexcuna 6azamo
cyoosux pehopm, SKi NepesaNscno CMocCysarucs cyoy nepuioi ma anersyiinoi Hemanuii.
Tonosna nosena, ocmannvoi cyoosoi pegopmu, it npudirsemvcs yeaza 6 cmammi, —
ye onoeneni niocmasu 0as NOOAHHs KAcCauiunoi ckapeu. Ypaina npozoiocuia Kypc na
€8ponelicyKy inmezpayin ma 0oKIA0Ae Ycix 3ycunb O mozo, wob Cmamu YacmuHolo
esponeticokoi cin’i. Came momy cydosa peopma, K010 OYi0 3anposacicerno ui Hoeei,
nPoBOOUNLACH Y KOHMEKCME €6PONelicvio2o subopy. Boonouac 201061010 npobiemoro cmano
me, w0 MPasose PezyiBanis MOJNCIUBOCT 36epHeHs 00 cydy Kacauitinoi incmanuii,
paxmuuno obmedxcye Kowcmumyuitini npaea i ceo600u ocobu, me 6ionogioae wpPuUUU-
num nosuyism Koncmumyuiinozo Cydy Ykpainu ma esponeticokum cmanoapmam. Mema
cmammi noasizae y 0ocaiovcenni pobouux OOKYMEeHmie, AKUMU CYNPoBoONYEAIUCH 6I0N0-
6I0MHI 3AKOHONPOEKMU CMOCOBHO 8Heceniss 3min 0o Koncmumyuii Ykpainu wodo npaso-
cy00s1, piwenns Koncmumyuitinozo Cydy Yxpainu, Bepxosnozo Cydy, a maxodc piweins
Esponeticvkozo cydy 3 npas modunu (ECILI). [ocaznenns oxkpecienoi memu cmaio Mojic-
JIUBUM 3AB05KU BUKOPUCTNAHHIO KOMWIIEKCY Memoodis iH(OpMauiiinozo ananisy ma cuu-
me3y. IIpoanarisosano poboui doxymenmu, AKUMU CYNPOBOONCYBANUC KOHCMUMYUTLHI
Hogeau w000 npasocydos, piuenns Koncmumyuitinozo Cydy Yxpainu ma Bepxoenozo
Cyoy, npaxmuxy €sponeiicokozo cydy 3 npae AOOUHU, 3 MEMOI0 BUSBIECHHS 3MICTNOBUX
posbixcnocmeil ma nedonikie. Hazonoweno, wo 3minu (na xoncmumyyiinomy pieni ma
3aK0H00ABUOMY ) (PaKMUUHO 36YICYIOMb 3MICM Ma 00¢sz NPas i c60600 w000 MONHCIUBOCTIE
Kacauiiinozo ockapicenis cyoosux piwenn, sxi zapanmyeaiucs Koncmumyuiero Yxpainu,
ma ne 6ionosioaIomy NPUHUUNY NPABOBOT BUSHAYEHOCTI. 3a Pe3YIbMamam nPoeedenozo
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QoCaidNCENHS CHOPMYNLOBAHO BUCHOBKU MA HAOAHO PeKoMendauii wodo peaizauii npasa
na 3sepnens 00 cyoy Kacauitnoi incmanuii.

Kmouosi cioBa: Bepxosuuii Cy; JOCTYII 10 TPaBOCY s, KOHCTUTYIIIHE MpaBo ocobu
Ha KacaliliHe OCKap:KeHHs; OOMesKeHHs IpaB i cBOOOA; KOHCTUTYLIHHICTH CyZOBOI
pedopMu; TPUHITATT TTPABOBOT BU3HAYEHOCTI.

Updated Grounds for Filing a Cassation Appeal:
Constitutional Limitation or Constitutional Violation?

Kira Ye. Shestopal*
Yaroslav Mudryi National Law University, Kharkiv, Ukraine
*e-mail: shestopal.kira@ukr.net

Abstract

The relevance of the topic is due to the fact that the latest judicial reform has provoked
a considerable influence on procedural relations and caused a number of problems for
legal practitioners. The development of the main theoretical provisions took place since
the 70s of the last century. In these studies, considerable attention was always paid to the
procedural possibilities of applying to the court of first instance. At the same time, since the
restoration of Ukrainian statehood, scientists have researched the value, limits of powers
and, in general, the status of the Supreme Court in Ukraine. Ukraine has gone through
many judicial reforms, most of which related to the courts of first instance and appeals.
The main novelty, of the latest judicial reform, to which attention is paid in the article, is
the updated grounds for filing a cassation appeal. Ukraine has declared a European course
and adds all efforts to become part of the European family. That is why the latest judicial
reform, which introduced these novellas, was carried out in the context of the European
course. At the same time, the legal regulation of the possibility of applying to the court
of cassation, actually restrict the constitutional rights and freedoms of a citizen, does not
meet the standards announced in the decisions of the Constitutional Court of Ukraine and
in the European standards, which became the main problem. The purpose of the article is
to study the working documents that accompanied the relevant bills on amendments to the
Constitution of Ukraine on justice, decisions of the Constitutional Court of Ukraine, the
Supreme Court, as well as decisions of the European Court of Human Rights (the ECHR).
The achievement of the outlined goal became possible due to the use of a set of methods
of information analysis and synthesis. The article highlights and analyzes the working
documents that accompanied the constitutional amendments on justice, the decisions of the
Constitutional Court of Ukraine and the Supreme Court, the practice of the European Court
of Human Rights, with the aim of identifying substantive disagreements and shortcomings.
It is emphasized that the changes (at the constitutional and legislative level) actually
restrict the content and scope of rights and freedoms, regarding the possibility of cassation
appeal of court decisions, which were guaranteed by the Constitution of Ukraine and do
not meet the principle of legal certainty. Based on the results of the study, conclusions were
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Jormulated and recommendations were made on the implementation of the right to appeal
to the court of cassation.

Keywords: Supreme Court; access to justice; constitutional right of a person to
cassation appeal; restrict of rights and freedoms; constitutionality of judicial reform;
principle of legal certainty.

Beryn

Vest nonepeHst icTOPist IOACTBA CBiAYUTDL PO 6OPOTHOY 32 MpaBa JIOAMHU, HOTO
HOBITHS icTOpist cTasa nuTaHHaM 60poThOM 3a Mexi mpas jnoaunau [1, c. 139].
I B wiif icTopil BU3HAYaJabHY POJIb BIIIPAIOTh 3aKOHO/ABEIb Ta Cy/l10Ba BJa/a.
Cyn — ocranHiii py6ixk memokpatii [2, c. 31]. 3a cygacHuUX yMOB MesKi ¢BOGOIN
MMOBUHHI He TIBKU OXOPOHATHUCS KOHCTUTYINIEIO, ajie 1 posimupioBatucd |3, c. 48].

¥ kosxwniit kpaini Bepxosuuit Cyn — 11e HalImoYeCcHINN, HAaBTOPUTETHIIINH,
HaNOBa)KHINUN oprad 3 OOKy $IK BJaaM, Tak i cycmijabersa [2, c. 32]. Came
TOMY JOCJI/IKEHHSI CYTHOCTI MOTO AiSTIbHOCTI, 3aKOHOJABUMX 3MIH I[OJI0 MOTO
MOBHOBA)KE€Hb CTAHOBUTH OCOOJMBHIT HAYKOBHIA Ta IpakTUIHMIA iHTepec. I1po 1e
CBIIYMTH 3HAUYHA KIJbKICTh HAYKOBUX ITpallb i3 1uX nutanb. [licis BiHOBIEHHS
He3aJIe)KHOCTI YKpaiHu TMOCTalo MUTAHHA 1010 (OPMYBAaHHS OKPEMOTO BiJl
pPalFHCHKOI CHAIIMHN 3aKOHO/IaBCTBA. Ha HacTymHUX eTanax po3BUTKY YKpaiHa
posiioyasa CBiil TPUBAJIUHI HIJISIX 0 €BPOIHTerpallii Ta po3B’sa3yBaja MUTAHHS
OO0 ONTHUMAIbHOI KiJIBKOCTI JIAHOK y CYAOBiil cucreMi, sske 6 1aj0 3MOTy
e@eKTUBHO BiANpaBsATH npaBocyans. Ha cyyacHomy eTamni BUPIIIYIOTbCS
MUTAHHS BJOCKOHAJIEHHST HAsIBHOI MOJIeJli Cy/IOBOI CUCTEeMU — OKpeMi IUTaHHS
MPOIleCcyabHOTO XapaKTepy Ta MOBHOBa)KeHHS cyay, a came BepxoBhHoro Cymy
HallIoi Jiep>KaBH.

[Tpobsiema KacamiitHOTO OCKap;KeHHsI MIiCJIsT OHOBJIEHWX KacaiiitHuX (iabTpiB
CTAaHOBUJIA HAYKOBUH iHTepec Takux BYeHUX, sKk: H. Cakapa (ripusHaueHa cyziero
Bepxosnoro Cyay), A. 3rama, . B. Auaponos. Tak yu inakiie, HAyKOBi TOTJISIN
CTOCYIOThCS IIPOOJIEMHOCTI UTaHHS BKe (haKTUYHOI peasisallil BBeJEHUX Y JIii0
KacaliitHux (iJasTPiB y Pi3HUX Taly3sX IpaBa, OKPECIeHHs MPOOJEMHUX TUTAHb
MOHATTS «MaJIO3HAYHA CIpaBay». YBe/JeH1 B /10 TIpaBuJja, A1MCHO, BUKJIUKAIN
pe30HAHC B IOPUAMYHOMY CEpPeJOBUII, Yyepe3 Te, 10 TaKWil 3aKOHOJAaBYUN
IPUIINC He BUPIMINB HU3KU HASIBHUX y CYIOBiil cucteMi mpobiieM. YHACTIIOK
1boro Maiike 40 % cepes THUX, XTO MOJA€E KacalliliHi cKapru, He OTPUMYIOTh
CIIPaBEIIMBOTO CY/IOBOTO PillleHHs, HA SgKe BOHU CIIOIBAIOTHCS. 3a TAKOTO
CTAHOBMUINA, HEBU3HAUYEHOCTI BUHATKIB 3 IiZICTaB OCKap>KeHHs, CKJIAIAETHCS
cutyariist, ko Bepxosauii Cy cTa€ 3apyIHUKOM CYAY allesIaIiiHol iHCTaHTIil.
OkpeMo cJ1iji 3a3HaYUTH, 10 TPoOIeMa HEMOKIMBOCTI OTPUMATH CIIPaBEIINBE
CyZIOBe pillleHHsT Ma€ KOMILJIEKCHWIT XapaKTep: BiJl 3BUYaitHOrO xabapHUIITBA
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(111e IPUCYTHE SIK MeBHUM (peHOMeH Ha PiBHI Cy/y SIK MepIoi, TaK i anessiiiHol
iHCTaHIiT), MEBHUX MCUXOJOTIYHUX OCOOJIMBOCTEN OKPEMO B3SITOTO CYII, /10
MEBHUX 3aKOHOAABYNX 0COOIMBOCTEN (HELOMIKIB).

Ha erami, kosu BUpINIyBaaoch, siKy caMe MOJEeJNb CYA0BOI cucteMu obpaTu
(4OTUPUJIAHKOBY UM TPUJIAHKOBY ), HAYKOBIII aKIleHTYyBaJH, 1110 BepxoBHui
Cyn Ykpainu mMae ocobJiMBe CTaHOBHINE caMme SIK CyJ KacalmiiiHoi iHCTaHIIii.
Y nopanbnioMy 3aKOHOAaBellb 3alPOBAJUB HOBI (OHOBJEHI) MiZICTAaBU JJis
KacalliifTHOTO OCKapsKeHHs, apTyMeHTyIoun 1ie TuM, 1o Bepxosuuii Cyz € cyzom
He (dakTy, a mpaBa i foro roJgoBHa Meta — Iie 3abe3MeYeHHsT €IHOCTI Cym0BOI
npakTuKU. Asie 3a6e31medyBaTi €HICTh CyI0BOI MPAKTHUKH, SIK CJAYIITHO 3a3HAYaB
M. 1. Kosiob6pa, ciix nepemycim mporecyaaibHUMU 3acobamu, TOOTO BJIACHUMU
pillleHHSIMU B KOHKPETHUX CIIPaBax, IKi PO3TJISNAI0TbCS HUM Yy TOPSI/IKY Kacailii
abo TeperJsiy CyJ0BUX PillleHb 3 IHIIMX MiCTaB, BU3HaYeHNX KOHCTUTYIIE
i 3akoHamMu YKpainu [4, c. 26].

3 orysaay Ha moTpeby BHUPINIyBaTH He HACIAKM, a IMPUYMHY, 3MIHY IijcTaB
IUIsE KacalliiiHOro OCKapsKeHHsS MOTPIOHO pPO3IJIsAaTH KPi3h HMPU3MY IBOX
etariB: 1) BHecenHs 3MiH 10 KoHcTuTytlii Ykpainu ta 2) BHeCeHHS 3MiH /10
IpollecyaqbHUX KojeKciB. Takuil aHasi3 gactb 3MOTY BUSIBUTH, 3 OJHOTO OOKY,
BiiMmoBiiHicTh pedOpPMyBaHHS KOHCTUTYIIHHUM TPUHIIAIIAM, YH, HAaBIIAKH,
y3araJii IOCTaBUTH I1iJ{ CyMHIB 1X KOHCTUTYLIHHICTb. [HaKIle Kaky4u, 4u AiiicHO,
SIK JIEXTO BBasKa€, BiOy10Ch 0OMEKEHHsT 1IPpaB i cBOOOI JIIOANHK 1 IPOMaITHIHA,
110 JIO3BOJIUTH PO3TJISAATH TIPOOJIEMY KaCaIliiiHOTO OCKapsKEHHsI Y CBIT/I rapaHTiit
KOHCTHUTYIIHOTO TIpaBa 0cOOU Ha JOCTYII 0 TIPABOCYISL.

Marepianm ta MeToau

SIK 3a3HavasoCs BUIIE, BUPINIEHHS HAsBHUX MPOOJIEM OTPUMAHHS CIIPABEIJIH-
BOTO CY/IOBOTO PillleHHS Ta JOCTYIY /10 TPaBOCyAlsd (B KOHTEKCTI MOKJIUBOCTI
3BepHeHHs 10 BepxoBHoro Cymy) JIeKUTh He TUIBKHM Y TIJIOTIWHI JTOCJIiIPKEHHST
npobJjieM TIPOIECyaJbHOTO XapaKTepy, a il KOHCTUTYIIHHUX pedhopM 1010
MIPaBOCY IS

[ToTpiGHO YTOYHUTH, IO O MOMEHTY BHECEHHSI KOHCTHTYI[IHHUX TOMPaBOK
Big 2 uepsus 2016 p. xo crarri 129 Koncrurynii Ykpainu, nepeabavanocs, 1o
3abe3IeuyeThC areIalliiiHe Ta KacalliiiHe ocKapsKeHHsT pimeHHst cyay. HatomicTs
KOHCTUTYIIITHOIO pehOpPMOIO 1010 MTPABOCY/IS KOHCTUTYIEAABEIb TTepebaunB,
10 3a0e3Meuy€EThCs TPABO Ha aleIsIIiHII TeperJisii CIIPaBh Ta Yy BU3HAYEHUX
3aKOHOM BHIIQ/IKaX — Ha KacalliliHe OCKap;KeHHs Cy/l0BOro pillleHHs. Bianosiani
KOHCTHUTYIIIIHI TPUTIHUCH B TIOJAIBITOMY OYJIM peasi3oBaHi B OHOBJIEHUX TIPOILE-
CyaJIbHUX KOJ/IeKcax.
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[t Ykpainu akTyaqbHUM € TMUTAHHS M[0/I0 BiJINIOBIIHOCTI TaKMWX 3MiH IIPUH-
IIMITy BePXOBEHCTBA ITpaBa, 30KpeMa TaKoOMy HOTO CKJAHUKY, K TPUHIIUII
IOPUIMYHOI BU3HAUYEHOCTI (Yepe3 HasBHICTh y MPOIlecyaJlbHOMY 3aKOHO/IABCTBI
HEOJTHO3HAYHUX TIOJIOKEHb Ta OIIHOYHWX MOHSITH), Ta 3'ICyBaHHS, YU HE Bij-
OyJ10ch 0OMeKEHHST TpaB i ¢BOOO JIOAMHY i TpoMaasiHuHA. Po3B’s13aHHsS 11X
NMUTaHb, Ha Hallle TIepeKOHAHHS, CIPUSATUME IJIAHOMIPHOMY Ta SIKICHOMY ITPO-
1ecy €BpoiHTerpailii ¥ Kpainu, po3BUTKY Y KpaiHM sK IIPABOBOI JlepKaBU, B SKiii
Jli€ TPUHIIMIT BEPXOBEHCTBA MPaBa, 30KpeMa TaKUW MOT0 CKJIAJHUK, K TOCTYII
110 TIPABOCYI/IS.

Boxrouac 3ayBaKnMO, 110 BUPIMIEHHST OY/b-IKOI HASIBHOI TIPOOIEMI TTOUMHAETCST
3 OTPAIIOBAHHS BUXIHUX JaHUX (MaTepiamiB).

OCKIiZbKY 11€ TOCTIIKeHHS 3IIHCHIOEThCS TT0ETAIHO, TO, BiJIIIOBIHO, MTepelyciMm
OTIPAITOBYIOTHCS MaTepial KOHCTUTYIIIWHUX pedopM 11010 TTPABOCY//I, a CaMe:
poboUi TOKYMEHTH, IKUMH CYTIPOBOJIKYBAJIMCS BiAMOBIIHI 3aKOHOITPOEKTH CTO-
COBHO BHeceHHs 3MiH 70 KoHctuTytii YKpainu mono npaBocyas (a€ 3MOry
3PO3yMITH JIOTIKY KOHCTUTYIIE€/IABIS Ta MPOAHaNi3yBaTH HOTO MipKyBaHHS),
pinenHsa Ta BucHOoBKM Koncturytiiitnoro Cyay YKpainu, okpeMi IyMKH CY/IiB
Koncturyniitnoro Cyny Ykpainu ta npaktuka C€CIIJI. Mera i 3aBnanHs i€l
3MICTOBHOI YaCTUHU JOCJIZKEHHS TI0JSATa€ B TOMY, 1100 3’scyBaru, 10 came
BIUIMHYJIO Ha Bi/IITOBIIHI KOHCTUTYIIHI 3MiHHU, SIK BiOYBaBCsI MPOIIEC KOHCTHTY-
IIITHUX 3MiH, BUSBUTH, Y1 OYJIM CYTIEePEYUINBI TTOTJISIAN Ta 3'sICyBaTH BiAMOBIIHITI
BIIJIMB HA KOHCTUTYIIIIHI HOBEJIM y MApUHiI KacallifHOTO OCKap;KeHHs y CBITJI
KOHCTUTYIIHOTO IpaBa 0coOM Ha JOCTYII JI0 IPABOCYIIS.

Jlpyry gacTwHy HOCJIKEHHST MPUCBSIYEHO BKe TOMY, 100 BUSIBUTH, SIK Bil-
MOBI/IHI KOHCTUTYIIiHiHI pehOPMU BILTMHYJIN Ha TMPOIecyalbHe 3aKOHOIABCTBO
(ocobmmBo y cdepi nuBiabHOrO cygounncTsa). Ilozask y 1iil yactuHi crarTi
BUCBITJIEHO 3MICTOBHUI aHaJIi3 MOJIOKeHb [[MBLIBHOTO MpoIiecyaqIbHOTO KOJEKCY
Yxpainu (aHaTi3yIOThCS TIOJIOKEHHS, SKi mepebadaroTh ePeTiK MiCTaB, 3a SIKUX
0coba MOJKe 3BEPHYTHCS 10 CY/Iy KacalliiiHOl iHCTaHIIil; came Tii MiZICTaB! MiCTSITh
OIIHOYHI TMOHATTS Ta TOJOKEHHS, 31 3MICTY SIKUX HEMOKJINBO OJIHO3HAYHO TIPO-
THO3YBaTH MOSKJIUBY TOBE/IIHKY KacaTopa), mpaktuku BepxosHoro Cyny (ska nae
MOKJIUBICTH OTpUMaTH iHMOPMAaIliio moao0 miaxomay camoro Bepxosnoro Cyay 110
BiZIIOBIZIHUX 3MiH, CTOCOBHO SIKOTO JO3BOJUMO COOI BUCJIOBUTHU IO3UIUIO 1IO0
3aHaATO (hopMasbHOro miaxomay 3 60Ky Cyzay) Ta MPOBOASATHCS MaTeMaTHUYHI
PO3PaxXyHKH, SIKi JO3BOJISIOTh HAOYHO MPOJEMOHCTPYBATH HasIBHY IIPOOGIEMY
B I'POIIIOBOMY €KBiBaJIeHTIi, MO J03BOJIIE TTOKA3aTU He TILIBKU TEOPETUUYHICTh
icHytouol mpobsieMu a i peajqbHUN i BUSIB, 1[0 CTAHOBUTH TOJOBHY METY ITi€i
YaCTUHM CTaTTI.
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JLy1s1 TOCATHEHHS TIOCTABJICHOI METH 1 3aBJaHb B 000X 3MICTOBUX YaCTUHAX TOCJIi-
JUKEHHST TIeEPEBAKHO 3aCTOCOBYBATUMETHCS MeTOj iH(OPMaIiiHOTO aHaJli3y Ta
CUHTE3Y.

Ha momaTox 10 1IbOro HaMM HaBeAEHO iarpaMu, SKi 1af0Th MOKJIUBICTH TTPOCTe-
JKATH BIJITOBITHUM Pe3yJbTaT KOHCTUTYIIINHUX Ta 3aKOHOAABYMX 3MiH Y IMHAMIII.

Y KOKHOMY 3MICTOBOMY ITi/IPO3/IiJ1i OCHOBHOI YaCTUHU TOCJII/IKEHHA BUKJIAIEHO
SK TPOMIXKHI, TaK 1 MiJICYMKOBI BUCHOBKH, 110 JA€ 3MOT'Yy BUSBUTHU TMOBHOTY
KapTUHU CTOCOBHO TOTO, SIKUMU CaMe MipKYBaHHSIMU IOCTYTOBYETHCS aBTOPKA,
BUKJIAJ[al0OuM MaTepiaj y HaBeJleHil MOCTiI0BHOCTI.

3a JI0IIOMOTOI0 JIIaJIeKTUYHOTO MeTOAY C(POpMyJTbOBAaHO BUCHOBKHU Ta HAJaHO
peKoMeH/Iallil Mo/I0 1TbOTO TOCIIIKEeHHS.

PesysbraTit T2 0OrOBOpEHHS
Buecenns 3min do Koncmumyuii Yxpainu

OCHOBHOIO KOHCTUTYIIIHHOIO (PYHKITIEIO CyI0BOI BJI/H, 11 IPU3HAYEHHS € 3aXUCT
mpaBa. A SAKIO BpaxyBaTH, IO CYIOBUI 3aXUCT 3/IMCHIOETbCS Y BCiX (popmax
CY/IOUMHCTBA, TO BiH TOCTA€ K KOMILJIEKCHUN MiKTaJay3eBUU 1HCTUTYT IIpaBa,
TOOTO SIK CYKYIHICTh B3a€EMOIMOB SI3aHUX IOPUAMYHUX HOPM (IHCTUTYTIB), sIKi
MICTSTBCS B PI3HUX TaIy3dX 1PaBa, M0 PEryJIO0Th OAHOPIAHY TPYITY COIaTbHUX
BigHocun |5, c. 32].

Jlo BHecenns 3Min y Koncruryiioo Ykpaiau mnepeabadaioch, o 3a0e31meqyeThest
anesiIiiiHe Ta Kacariiine ockapskeHHs pilieHHs cyay. KoHctutyiiiitnumu nompas-
kamu Bizx 2 yepBHst 2016 p. cratTst 129 BcTaHOBIIIOE, M0 3a0€3EUYETHCST TIPABO
Ha aneJiaiiHui 1eperyis/ ClipaBy Ta Y BU3HAYEHUX 3aKOHOM BUIAJKaX — Ha
KacalliiiHe OCKaps;KeHHs CyJ0BOTO pilieHHs. 3MiHu OyJIM BHECEHI BiANOBIAHO 10
3akony Ykpainu «IIpo BHecenns 3min 1o Koncturytii Ykpainu (1on0 mpaBo-
cymust)» Bim 02.06.2016 p. Ne 1401-VIII. MeToio mipoBe/ieHHsT IIOBHOMACIITaOHOT
CynoBoi pepopMu KOHCTUTYITIEIABEIh BU3HAUNB, 30KPeMa, TTPAKTUYHY peasi3alliio
MPUHIIAITY BEPXOBEHCTBA ITpaBa i 3abe31evyeHHsT KOKHOMY TIpaBa Ha CIIpaBe/JIu-
BUI CYZOBUI POBIJIsi] CIIPABU He3aJeKHUM 1 0e3CTOPOHHIM cyaoM. Bin cromi-
BaBcs, M0 pehOpMU  peasi3oByBaTUMYThCS BiIITOBIAHO /10 CYCIIJIBHUX OUiKyBaHb
1 3TI/IHO 3 €BPOIECHCBKUMHU CTaHAAPTAMU Ta CIPUATUMYTH BIIHOBJIEHHIO JIOBIpU
IPOMAJIIH IO CY/IOBOI TiJIKW BJaAW. YTiM, 4u JiHCHO Taki cynoBi pedopmu Biji-
MIOBIZIAIOTD CYCIIJIbHUM OYiKyBaHHSM?

Y wactuni aprymenTariiii HeoOXiHOCTI BHeceHHs 3MiH 10 ctarTi 129 Koncruryiiii
Ykpainu KoHCTUTYIliE€aBellh ocuascs Ha npaktuky €CILJI, 3okpema Ha 11. 40
pimenHsa y cnupabi «I[loHOMapboB MpoTH YKpaiHU»: <..NMOBHOBAKEHHST BUIIUX
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CY/ZIOBUX OPTaHIB CTOCOBHO TEPETJISAy MAlOTh Peai3oByBaTUCh JIJIsSI BUIIPAB-
JIEHHSI CY/IOBUX IOMUJIOK Ta HEIOJIKIB Cy/[IOUMHCTBa, aje He JJs 3/[ilCHeHHS
HOBOTO CyZ0BOro posrusay. Ilepersi He oBUHEH (HaKTHUHO MiAMIHATH cOOO0T0
aresIsAIio, a caMa MOKJIUBICTh ICHYBAHHS JIBOX TOYOK 30pY Ha OJIMH TPeJMeT He
€ TIJICTAaBOIO JIJIsI HOBOTO PO3IJIsiy. BUHATKY i3 1[bOTO MPUHIIUITY MOXKYTh MaTu
Miclie Jidiine 3a HasiBHOCTI TMijicTaB, 0OYMOBJIEHUX OOCTaBMHAMH BasKJIMBOTO Ta
BUMYIIEHOTO Xapaktepy» [6].

€CILJI, 6e3yMOBHO, BiJirpa€ 3HauHy POJIb Y 3aXKCTi TpaB Ta CBOOO JIIOIUHK
i rpoMaITHIHA. AJle CTIMPaTUCS BUHATKOBO HA HOTO PIillleHHs TIi/1 yac 3/1iiCHeHHS
3aKOHO/IaBYOI JIISJIBHOCTI BUSBJISETHCS HE 3aBK/IN BUBAKEHUM. 30KpeMa, 11e CTO-
CYETBCS TUX MUTaHb, Ki Cy/ BITHOCUTH JI0 KOMIIETEHII1 HAI[IOHATTbHUX OPTraHiB
Ta He HaJla€ TOYHOTO TIyMadeHHsI ab0 YiTKOTO BHCHOBKY.

[Tpukagom 1poro € crpasa «3ybail mpotu Xopsartii> (ZUBAC v. CROATIA).
Cutyarig 1o cupasi ckiIanacs Tak. 3asgBHUK y ITOYaTKOBOMY I1030BI BU3HAUYMB
1iny 1moszoBy B poamipi 10 000 xopsarcbkux kyH (mpubausuo 1 300 eBpo Ha
MOMEHT c1opy). ¥ TOAAJIbIIOMY 3asIBHUK YTOUHWB IliHY ITT030BY, SIKa BXKe CTa-
Hosuia 105 000 xopBarchkux KyH (mpubsmsHo 14 160 eBpo Ha MOMEHT CIIOpY).
[Ticsist anenstiiitHoro meperssiy (SIKWii 3anImB Oe3 3MiH PillleHHsT CyLy TTepIol
iHCcTaHIl1) 3aBHMK 3BepHYBCs 10 BepxosHoro cyay Peciy6aiku Xopsaris, aje
BUIIUI CYZIOBUII OPraH Bi/IMOBUBCS MPUHMATH CIIPaBY J0 PO3TJISILY, MOTUBYIOUN
11e TUM, 1110 IiHa TepIIoYeproBOro MO30BY He nepeBuiirye cymy B po3mipi 100 000
xopBarchkux KyH (mpubausao 13 500 eBpo Ha Toil MomenT). HesBaxkaroun Ha
Te, 10 CYJ IIepIiol iHCTaHIli yXBaJuB pillleHHS Ha MiAcTaBi 30iAbIIeHO] IiHK
1o30By (sika 6yJsia yrounena), Bepxosuwuii cyx Pecriybsmiku Xopsaris BigsHaumus,
IO Cy/I TIEPIIO] iHCTAHIIIi He BUHIC BiJITIOBITHOTO PillleHHsT TIPO 30iIbIIEeHy CyMy
MIO30BHUX BUMOI, a TOMY (pakTH4HO IfiHa 11030BY cTaHoBUTH 10 000 xopBaTchbKNX
KYyH 1 TaKa cyMa He TTPOXO/IUTh BiJITOBIIHNI MAiTHOBUI TIOPIT /1JIs1 3BEPHEHHS /10
BepxosHroro cyay Pecry6riku Xopsaris.

[Ipu nbomy Ilanara €Bpomnelicbkoro cyay HarajaJa, 10 pU3WKH, 1MOB’d3aHi
3 IOMWJIKAMU, SIKi MOKYTh OyTHM BUMHEHI OpraHaMu Jeps;KaBHOI BJIaji, MaiOTh
OyTu TOKJIajleHi Ha Jep:KaBy, i CXOXKi TMOMUJIKA He TIOBUHHI BUIIPABJISITHCS Ha
KOy iHTepecaM BiamoBigaux oci6. ITamata €BpormeiicbKOro cyay BHpIIInIa,
0 3riAHO 3 UM HpuHIKUIIOM BepxoBuuii cya Pecrny6aiku Xopsatist, mobpe
obi3HaHMii 3 ycix 0OCTaBMH CIIPaBU Ta IMOMMJIKH, SIKOI MOIJIA IIPUITYCTUTUCS
HIDKUI CY/IH, BUTJIYMAuUB MPOIeCyabHI HOPMHU IIOZI0 BAPTOCTI MIPeaMeTa CIopYy,
MIPO/IEMOHCTPYBABINYU 3alBUI (hopMasli3M, yepes Iie 3asiBHUILS TMOCTPaskaaia Bijl
HACJIIJIKIB TTIOMUJIOK, YYMHEHUX HUKYECTOSIIUMU CyZaMu, TOAL SIK y I crasii
CYJIOBOTO PO3IJISily BOHA, OYEBUIHO, HE MOIJIa OCKApPKUTU OOCST MOKJIAJIEHIX
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Hei cynoBux Butpar (1. 61). Bonnoyac €CIILJI 3a3nauae, 1o y 11iii cripaBi BUIa
CyZIoBa 1HCTaHIIiSI TTPOCTO BiTHOBWJIA BEPXOBEHCTBO TIpaBa IicJs MTOMHUJIKOBOI
npoiriecyanbHoi fii. OTke, He MOKHA CTBEP/KYBaTH, 1110, OTOJIOCUBIIN KacalliiitHy
CKapry 3asiBHUI HEITPUIHSATHOIO JIJIsT PO3IJISIAY 1o cyTi, Bepxosuuii cyx Pecry6-
giku XopBaris BUSBUB «3aliBuii hopmamiams» (1. 123, 124) [7].

O11iH0I04M MOKJIMBICTD OCTYNy /0 cyAiB Buioi incraniii, €CIIJI kepyeTbces
nekisbkoma kpurepisimu (1. 85) [7]:

1) nepeabayyBaHicTh OOMEKEHHSI;

2) muTaHHS PO Te, XTO caMe, 3asBHUK abo0 BJajia JAepsKaBy-BiAOBiaua, TTOBUHHI
HECTU TTap HECIPUSTIMBUX HACJI/IKIB TIOMHUJIOK, JOMYIIEHUX Y XO/i Cy/I0BOTO
POBIJISIY Ta CIPUYNHEHNX M030aBACHHIM 3assBHUKA AOCTYILY 10 BHUIIOTO CYY;
3) nuTaHHS MO0 TOTO, YK MOXKYTh OOMEKEHHS, SIKi PO3IJISAAI0ThCSI, OYTH CIPUIi-
HATI SIK TaKi, 1110 IEMOHCTPYIOTh «3alBuUil (popMamiam».

Tak, HaBiTh y Meskax ognoro pimenus €CILJI naBoguTh ABI TPOTUIEKHI TyMKU
Ta B3araJi JiUIIOB BUCHOBKY, 110 Y Il cripaBi HeMae nopyinenb Konsentii. Tomy
BU/IAETHCS CYMHIBHUM BUKOpPUCTaHHS 3akoHomaBiieM npaktuku €CILJ npu
3ilicCHEeHH] gep:kaBHOrO perysioBatHs. [Tonpu 1e ciiij| 3ayBasKuUTH, 10 B Oijib-
IoCTi crpas, siki posragaanucy CCILI, moao nmutanus noctyiy 10 BepxoBHoTO
Cy/ly — HallioHaJIbHE 3aKOHOAABCTBO Jiep:KaB nependadac came GhikcoBaHUI Maii-
HOBUI TIOPIT.

[lns kpaiH, 110 pO3BUBAIOTHCH, 30KpeMa i YKpaiHu, Cepilo3HUM BUKJIUKOM €
JOTPpUMaHHs GalaHCy MiK MPUBATHOIO 3aiHTEPECOBAHICTIO 0Cib y 3BepHEHHI /10
Cyy JUIsl 3aXMCTY CBOIX 1IpaB Ta (PiHAHCOBOI CIIPOMOKHOCTI JlepsKaBU IiITPU-
MyBaTu cynoBy cuctemy [8, c. 192]. Asne npu BHecenni 3min 10 Koncruryiii
Ykpaiau akTuaHo BifOymocs 3By KEeHHs 0OCATY KOHCTUTYIIHHUX TIpaB i cBOOO
IrPOMAJIAH YKpaiHu.

Y cBoemy pimenni Big 11.10.2005 p. y crnpasi Ne 1-21/2005 Koncrurymiiitnuii
Cyn YKpaiHy BUSHAUMB, 1110 3BYKEHHsI 3MICTY ITPaB i cB0OO/] 03HAYAE 3MEHIIIEHHS
O3HaK, 3MICTOBUX XapaKTEPUCTHK MOKJIMBOCTEH JIIOIUHM, sIKi BiZI0OPaKAIOTHCS
BiZIMOBITHMMHU TIpaBaMK Ta CBOGOAAMHU, TOOTO SIKICHUX XapaKTEePUCTHK TIpaBa.
3BysKeHHsI 00csATY TpaB i cBOOOA — Ile 3MEHIIeHHsT KoJia cy0'€KTiB, po3Mipy
TEPUTOPIi, yacy, posmipy abo KijbkocTi 6jar uu Oyab-sIKUX iHIIMX KiJIbKiCHO
BUMIpIOBAaHUX TMOKAa3HUKIB BUKOPUCTAHHS TpaB i ¢B0OO, TOOTO iX KiIbKiCHOI
xapaktepucTuku [9].

3 OrJIsAy Ha Ile MOKHA JIITH BUCHOBKY, 1[0 Y BUTA/IKY 3 KOHCTUTYIIIHHOIO per-
JIAMEHTAIli€l0 MpaBa Ha KacalliiiHe OCKapsKeHHsI CYZ0BOTO pillleHHsT BigOymocs
3BYKEHHs 00CsATy IpaB i ¢BOOOJ 3a KPUTEPIEM KiJIbKOCTI 6J1ar, OCKIJIbKU MOXK-
JIUBICTD 31 3BEPHEHHSIM 13 KacalliifHOI0 CKaproio Telnep BiKe He TaK rapaHTyEThCI
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Koncruryitiero Ykpainn. [ToTpi6HO HAros0CUTH, MO MONPHU HASIBHICTH TTO3UTHB-
Horo BucHOBKY Koncrurymiiinoro Cyay YKpainu BiJIHOCHO J0OIpPalibOBaHOTO
3akoHOIPOEKTY «IIpo BHecenus 3min n0 Koncturyiiii Ykpainu (111010 mpaBo-
Cynisd)», HagBHA 3HaUYHA KiJbKICTh OKPeMUX AYMOK cyaiaiB KoHcTuryiiitnoro
Cyny Yxpaiuu: Ti, Siki Bi/[3Ha4al0OTh HEMOBHOTY Ta aOCOJIOTHY BiJICYTHICTbH
CHUCTEMHOCTI IIiJl YaC yXBaJIeHHS BiJIIIOBI/IHOTO BUCHOBKY, Ta Ti, IKi aKI[eHTYIOTb
yBary Ha JesIKux MpoOJeMHUX MOJOKEHHSIX 1[bOTO 3aKOHOTIPOEKTY.

Cynna KoucruryniitHoro Cyny Ykpainu M. I. MesbHUK 3a3HauMB Take: «3a
npaBoBoio nosuitieio Koncrurymiitnoro Cyay Ykpainu oOMesKeHHs JOCTYITY 0
arnessAiiHOl Y1 KacalliiHol 1HCTAHIN MOXKJIWBE JIUIlle Yy BUHATKOBUX BUTIAJKAX
3 000B’SI3KOBUM JOTPUMaHHSIM KOHCTUTYIIIHIUX HOPM i MPUHIIUIIB, 30KpeMa,
NPUHIIMITY BEPXOBEHCTBA IpaBa (Takoi HOTro CKJIaZ0BO1, K MPOMOPIINHHICTD);
Take 0OMEKeHHsI He MOKe OyTH CBaBIIbHUM Ta HECIPAaBEITMBUM, BOHO MAE:
HepecsiilyBaTi JeriTUMHY MeTy; OyTH 00YMOBJIEHUM CYCITLIBHOIO HEOOXiAHICTO
JOCSITHEHHST T1i€1 METHU, TPONOPHIHHIM Ta 00TpyHTOBaHUM (T, 2.2 1. 2 MOTH-
ByBasjbHOl yactunu Pimenna Koncruryniitnoro Cyay Ykpainu Bijf 8 KBITHS

2015 p. Ne 3-pni/2015).

HarowmicTb 3ampornionoBaHa 3aKOHOIIPOEKTOM KOHCTHUTYIIIITHA HOBeJIa TPUHITUTIOBO
3MIHIOE PeasibHy CUTYAIiIo i3 3a0e3IeUeHHs areJIsIiitHoro Ta KacaliifHoro ocKkap-
JKeHHsI piteHHst cyny. Hero sIK sazanvhe npasuio ecmanosnioemncs auute sabesne-
uenHs NPasa nHa anersuitinull nepezisd cnpas, a MpaBo Ha KacalliiiHe OCKapKEHHST
CY/IOBOTO PillleHHsT TepeIbavaeThest SIK BUHSATOK i3 11boro Tpasuiia. [lompu goxat-
KOBE rapaHTyBaHHs 0€3yMOBHOCTI IpaBa Ha aressIliiiHe OCKapsKEHHsT PillleHHsT
cymy, cy0’€KT KOHCTUTYIIHOI 3aKOHOAABYOI iHII[iIaTUBU NPOIIOHYE 3BY3UTH
rapanTtoBae KoHcTuTyiiero YKkpainu mpaBo Ha KacailiiiHe OCKapKeHHs PillleHHS
CyJLy JIWIIE 10 BUHSTKOBUX BUMA/IKIB, OKPEMO TIepe0aueHIX 3aKOHOM.

KommionenTu mpaBa Ha amesigiliifHe Ta KacalliifHe OCKap:KeHHs PillleHHS CYY,
SIKi TIepe0yBatoTh Y HEPO3PUBHOMY CUCTEMHOMY 3B’SI3KY, € OTHAKOBO BaKIMBUMM
JUI TIpaBa Ha CyJOBUM 3aXMCT 1 He MiJIATAI0Th MITYYHOMY (MEXaHICTUYHOMY )
MOIiJTy Ha /IBa OKpeMuX (CaMOCTiHMX) MpaBa JIMIIe TOMY, 1110 iX peaJi3allid Bij-
OyBa€eThCst Ha Pi3HUX cTafmisx (y Pi3HUX IHCTAHINAX) PO3TJsiAy crpaBu. [IpaBo
Ha areJisiiiiHe 1 Ha KacaliiiHe OCKap:KeHHsI Cy/I0BOTO PillleHHSI IPYHTYETbCA Ha
paHilie IIPoroJIoieHoMy JIepsKaBoio 000B’sI3Ky 3a0e3mednT eeKTUBHUNA MeXa-
Hi3M HaJIe;KHOI Ta SIKOMOTa TIOBHIIIIOI TIEePEBIiPKU 3aKOHHOCTI Ta 0OTPYHTOBAHOCTI,
a TaKOXK CIIPaBEJIMBOCTI ITOCTAHOBJIEHOIO CYZI0BOTO PillleHHS, KPIM CIeliaabHO
BCTAaHOBJIEHUX 3aKOHOM BWHSTKIB. O/THaK BU/IIIEHHS MpaBa Ha KacalliliHe ocKap-
JKEHHS CY/IOBOTO PillleHHS B OKpPeMYy KOHCTUTYIIIHHO-TIPABOBY KaTeropito (Ha
BiIMiHY Bifl TyHKTY 8 yacTuHM TpeThoi ctaTTi 129 OcHoBHOTrO 3akoHy YKpainm)
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3 IHIIUMU IOPUANYHUMU O3HAKaMU Ta HACJIJKAaMU Yy TOPIBHSIHHI 3 IIPAaBOM Ha
areJisiiiiiHe ockapskeHHs (TeperJisjl) € HeBUIIPABJAAHUM Ta TaKUM, 1110 TIOPYIIYE
Bumoru crarti 157 Koncrurymii Ykpainu» [10].

Koucturymiiinuit Cyn Ykpainu yXBajuB MO3UTUBHUIN BUCHOBOK 1100 JI0OIPa-
IIbOBAHOTO 3aKOHOIPOEKTY HABITh ycyliepeu BJIACHIN MO3UIlil, SIKY BUCJIOBUB
y pimenni Big 08.04.2015 p. y cpasi Ne 1-6/2015: «...Y pasi o6MesKeHHSsT TTpaBa
Ha OCKapsKEHHsI CY0BHX PillleHb 3aKOHOAABEIlb 30008’ I3aHMIT 3aIPOBAJNTH TaKe
MpaBOBe PETYJI0BaHHS, SKe JaCTh MOKJIUBICTD ONTUMAJIBHO JOCSATTH JIETITUMHOL
MeTH 3 MiHIMaJIbHUM BTPYYaHHAM Yy peasi3alliio mpaBa Ha CYJOBUI 3aXUCT 1 He
MOPYITyBaTH CyTHICHUI 3MicT Takoro npasay [11].

Ha migcraBi HaBezieHOTO BUIIE MOKHA JIITH BUCHOBKY, 10 (PAaKTMYHO HA MOMEHT
BHeceHHs 3MiH 10 KoHcrutyiii Ykpainu BiAIIOBIAHUI 3aKOHOIIPOEKT He OYB
HaJIEKHO BiIITPaIllbOBAHWI Ta y YacTUHI BHeceHHs 3MiH /10 ctaTTi 129 Konctury-
il Ykpainu (BignoBigHO, 0OMEKEHH MOKINBOCTI KaCalliiiHOTO OCKap/KEeHHST) —
BiIOYIOCST 3BYKEHHSI caMe 00CSTY KOHCTUTYIIHHUX TpaB i ¢BOOOM JMIOAUHN
1 TPOMaJISTHUHA.

HaneBno, Ha MOMEHT PO3TJISIZly TUTAHHS 3 BHECEHHS 3MiH MO0 MPABOCYAIS
no Koncrurymii Ykpainu — Kouncrurymiiinuit Cya Ykpainu GijbIn 1MiKaBHIO
BBE/IEHHS IHCTUTYTY KOHCTUTYIIHOI ckapru (Ha ayMKky IIpesunenrta Ykpainuy,
ICTOTHUM KPOKOM B YTBEPJ/)KEHHI BEPXOBEHCTBA IIPaBa IIJISXOM 3MIITHEHHS
HaIllOHAJIBHOI CUCTEMU 3aXUCTY IIPaB JIIOJAVHU Ta IIPUBEIEHH 11 Y BIAIOBIHICTD
i3 Cy4acHUMU TPAKTUKAMU €BPONENHCHKUX KPAlH € 3aIPOBAKEHHS 1HCTUTYTY
IHAMBIyaabHOI KOHCTUTYIIMHOI CKapru, 1110 O3HAYa€ BiJIIOBi/{HE PO3IIUPEHHS
noBHoBaxkeHb Koncrurytiitnoro Cyay Ykpainu) [12, ¢. 200], a B yacTuHi MOXKIH-
BOCTI KacalliifHoro ockap:kersi Koncruryiiitauii Cyn YKpaiHu BUXOUB i3 TOTO,
1[0 MO/IAJTbINA 3aKOHO/IaBYa PerJIaMeHTallist 3/iiCHeHHsT TaKoro mpasa Oy/ie BinOy-
BaTHUCA BIJITOBITHO JI0 TIPUHITUAILY OMipHOCTI (TIporopititinocTi). Huni ckmamacs
CUTYyaIlisA, KOJIU IiJICTaBU [ KaCalliiHOTO OCKapyKeHHsT (haKTUIHO He BXOJSTH 10
cepu aii uepes te, 1o OcHOBHUIT 3aKoH Tependavac, o ane/sIiiitHuil epersi
rapaHTY€EThCS, a KacalliiiHe OCKap:KeHHsI — Y BU3HAUEHUX 3aKOHOM BUTIAKaX (/10
BHeCeHHs BiANOBiHNX 3MiH KoHCTUTyIlis YKpainu MicThIa TOJTOKEHHS 100
3abe3IeyenHs SIK aleIsiiiHoro, Tak i KacalliiiHoro ockapskens ). OTke, HaBiTh
neperJisi/ 3aKOHO/IaBCTBA 1I0/I0 BiJIIOBIIHOCTI HOTO 3MicTy 1oJiokeHHsAM KoH-
CTUTYIT YKpaiHu He MatuMme ycrixy, aike OCHOBHUI 3akoH He 3abe3redye
MOKJIMBOCTI KacalliitHOTo ocKap:KeHHs (xo4ya popMaabHO KOHCTUTYIIIST MICTUTD
ITOJIOKEHHS MIOJI0 KaCalliifHOTO OCKap>KEeHHs ).

MOKTUBUM € MOPYIIEeHHs TUTaHHS: «SIK BiAMOBIAHI 3MiHM 0OMEKYIOTh KOH-
CTUTYIIINHI paBa i cBOOOIM JIIOMMHY i TpoMaastHIHA?». Biamosias Moske matu
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BI/INOBIZIHNI aHAJi3 TPUIIKUCIB He KOHCTUTYIIHHOTO PiBHS, a MOJOKEeHb Ipolie-
CyaJIbHOTO 3aKOHOJIaBCTBA (30KpeMa IUBIJIIBHOTO).

Buecenns 3min 0o npouecyanvrozo 3akonooascmea Yxpainu

[TpuBesieHHS 3aKOHO/IABCTBA Y BIJMOBIIHICTD 10 KOHCTUTYIIIT TPUBEJIO 10 3MiH
y 2017 p. moao KacarmifiHoro ockap:keHHs1 (a came OyJIO MOCHJIEHO TiCTaBH
JI7IST KacalliifHOTO OCKap:KeHHsI y BCIX IMpollecyaabHuX Kojpekcax — cT. 389 IIIK
Ykpainwm; ct. 287 I'TIK Ykpainy; ct. 328 KAC Ykpainu). 3akoHO/1aBeIb CTaBUB
Ha MeTi 1eperBoperts Bepxoshnoro Cyay Ha «cCyj IpaBa», TOOTO Takoro, 1o
bopmye equny cynoBy npaxktuky [13].

HesBaskatoun Ha aMOITHI I1iJTi 3aKOHOABIIS, Y BUCHOBKY [OJIOBHOTO HAyKOBO-€KC-
MePTHOTO YIPaBJIiHHA HA MPOEKT 3akoHy Ykpainu «IIpo BHecenHns 3min o Toc-
MO/IaPCHKOTO TPOIeCyaJbHOTO KojleKey Ykpainu, [{uBisibHOTO 1mpoiiecyasbHOTO
Kozlekcy Ykpainu, Kozsekcy aiMiHICTPaTUBHOTO CY/JOUMHCTBA YKPAiHU Ta THITUX
3akoHOoMaBunx akTiB» (Big 23.03.2017 p. Ne 6232) OyJio BigzHAu€HO, 1O TaKi
3MiHM (1010 KacalliifHOl 1HCTaHIIii) iCTOTHO 3BY)KYIOTh KOHCTUTYIIIMHI IpaBa
cy0’eKTiB Ha KacalliiiHe OCKapKeHHsI CyJIOBUX PillleHb, 1[0 MOKE MPU3BECTH 10
CYTTEBOTO 301/IbINEHHS BUMA/KIB OCKapsKEHHsI CYJIOBUX PillleHb, YXBAJIEHUX HaIlio-
HAJIBHUMHU Cyiamu, 10 EBPONENChKOTO cyay 3 TpaB Jioaunu [14].

HeratuBHi HACHiIKM TAKOTO OOMEKEHHsT € HalOLIbIN BiguyTHIMU came y cepi
IUBIIBHOTO CYZOYMHCTBA, aJKe BOHO HaMOIJIBIN TICHO MOB’SI3aHO i3 JKUTTSIM
MepeciyHOTO rPOMa/ITHUHA.

3a3Hayvaloyu IMpo BIiJMOBIHI 3MIHU Ta PO MOAAIBIINN 1X aHaJi3, JOPEUHUM
Oyze HaBeleHHs ciipHOoi HOpMu. Bignosiguo o 4. 3 cr. 389 IIITK Ykpainu, He
MIJUISATAI0TH KacalliiiHOMY OCKaps;KeHHIO:

1) pimenHs, yxBajau cy/y HepIioi iHCTaHIIii Ta IIOCTAaHOBH, YXBAJIU CyNy allesis-
IIITHOT 1HCTAHIIl y clpaBax, PillleHHs Yy SKUX MiJIATaloTh MePersily B amness-
nitnomy nopsaky Bepxosuum Cygowm;

2) cynoBi pillleHHS Y MaJIO3HAYHUX CIIpaBaxX Ta y CIpaBaX 3 I[IHOIO MO30BY, IO
He TePeBUIILYE JABOXCOT II'SITIECATU PO3MIPIB MPOKUTKOBOTO MIHIMYMY JIJIsT TIpa-
Le3aTHUX 0Ci0, KPIM BUIIAJIKIB, SKIIO:

a) Kacallilina ckapra CTOCYEThCSI IMTAHHS 1IPaBa, ssKe Ma€e (hyHIaMeHTaIbHe 3Ha-
YeHHs 711 OPMYBaHHS €IMHOI TTPABO3ACTOCOBHOI MPAKTUKY;

6) ocoba, siKa 1I0/1a€ KacalliiiHy ckapry, BianosigHo xo uporo Kozpekcy 1mos6as-
JIeHAa MOJKJIMBOCTI CIIPOCTYBaTH 0OCTaBUHU, BCTAHOBJIEHI OCKAPKEHUM CYIOBUM
pillleHHSAM, IPU PO3TJIA/Il 1HIIOI CIIPaBH;

B) CIIpaBa CTAHOBWUTH 3HAYHUN CYCIUIBHUN iHTEpec a0 Ma€ BUHATKOBE 3HAYEHHSI
JI7Is1 yHYacHUKA CIIPaBH, SKUH 110/1a€ KacalliiiHy cKapry;

') Cyl Iepliol iHCTaHIlii BifiHIC CIIpaBy /10 KaTeropii Majgo3HAYHUX ITOMUJIKOBO

[15].
ISSN 2414-990X. Problems of Legality. 2023. Issue 161 107



Llecmonan K. €. OHosneHi nidcmasu NOOAHHA KAcauiliHoi ckapeu: KoOHcmumyuyiliHe 06MeXXeHHH...

[lepure, Ha 110 TOTPIOHO 3BEPHYTH yBary, Iie MPUIHKC <...y CIpaBax 3 MIHOI
MM030BY, 1[0 HE TEePEeBUIIYE IBOXCOT I SATAECATU PO3MIPIB IMPOKUTKOBOTO MiHi-
MYMY JIJIST TIpatie3aTHuX ocio...». Y 1bOMY IOCiKeHH] He Oy/ie HaBaTHCh OIliHKa
JIOPEYHOCTI BBEJECHHSI TAKOTO MOHSATTS, SIK «MaJlo3HAYHA CIIpaBa» Ta KPUTEPiiB
1iOTO BiIMEXXYBaHHS, JUINE OIiIHIOBAaTUMEThCS peajibHa KapTuHa /ii 4. 3 c1. 389
[ITK Ykpainn.

3aKoHOaBeIlb He BU3HAUYMB (DIKCOBAHOI TPONTOBOI MEKi JTOCTYITY /10 CYIy Kaca-
HiliHoOI iHCcTaHIil, gK 1e 3pobseHo, Hanpukaax, y Pecrny6ini Xopsarisi, Taky
CYyMy BUPaxXOBYIOTb Yepes piBHsSHHS: X = 250*y, /1e x — moporoBe 3HAYEHHS T[iHU
I030BY, 3a SIKOI MOKJIMBO 3BepHYTHUCS 710 BepxoBHoro Cymy, a y — MPOXKUTKOBUN
MiHIMYM JI7IsT TTparie3aTHiX ocib (SIKUI BU3HAYAETHCS JIJIS 3aCTOCYBAHHS CylaMy
1 ciyng koxkHoro poky). HeBaskko momiTUTH, 1110 HaBe/leHe PIBHSAHHS € TPSMO
MPOMOPIHITHIM, TOOTO TIpK 30i/bIIeHHI 3HaYeHHsS y 3pocTae x. He BUMaIKOBO
MU HaBeJN 1l TPUKJAJ, OCKIIbBKM CaMe y BKa3aHOMY PIBHSHHI ¥ € 3MIHHUM
3HaueHHaM. Hampukmazm: y 2018 p. y cranoBuB 1 762 rpH, a TOMY X I0pPiBHIOBAJIO
440 500 rpH; y 2022 p. y — 2 481 rpH, a x — 620 250 rpH. 3 1€l HECKIATHOI
aprudmMeTrKy BOAYAETHCs, 10 BKe OiIBIICTh CIpaB He MOKe OYTH PO3IJISTHYTa
Bepxouum Cynom.

[0 migcraBy 3actocoBye Bepxouuit Cyj HaiyacTile BUKIIOYHO Yy (hopMasb-
HOMY 3HaueHHi. Hanpukna:

1) Biomoeaeno. 1lina mosoBy B 11iii cipasi cranoButb 600 000,00 rpH, mo ctaHOM
Ha 01 ciung 2022 poxy He epeBUIIYE BOXCOT I ATAECSATH PO3MIPIB IIPOKUTKO-
BOTO MiHIMyMY Jist TipanesaaTux oci6 (2 481,00 rpu x 250 = 620 250,00 rpH)
(pimenns Bepxosnoro cyay Big 06.10.2022 p. y cripasi Ne 212/10133/21) [16].
2) Biomosaeno. 1lina os3oBy B 1iii cripasi cranoButh 330 000,00 rpH, 1110 cTaHOM
Ha 01 ciung 2022 poky He NepeBUIILYE TBOXCOT II'SITAECATH PO3MIPiB IPOKUTKO-
BOro MiHimMymy st npanesgaTaux oci6o (2 481,00 rpu x 250 = 620 250,00 rpu)
(pitrennst Bepxosrnoro Cyay Big 19.12.2022 p. y cupasi Ne 750/2025/22) [17].
3) Biomosneno. 1lina mo3oBy B 1iii cripasi ctanoButb 190 891,62 rpH, 1110 ctaHoM
Ha 01 ciuyng 2022 poxy He HepeBUIIYE BOXCOT ITATAECSATH PO3MIPIB ITPOKUTKO-
BOTO MiHIMyMY /it TipanesaaTux oci6 (2 481,00 tpu x 250 = 620 250,00 rpH)
(pimennst Bepxoshoro Cyay Bin 24.10.2022 p. y cnpasi Ne 213/156,/22) [18].

DakTUYHO 3aKOHO/IABEIlb CAMOCTIITHO BU3HAYMB, SIKA CyMa CTAaHOBUTD I[IHHICTD
JUTST TPOMAJISIH YKpaiHu.

Jlpyre, Ha 1110 TOTPIOHO 3BEPHYTH yBary, — Ile Ha BUHSTKHU 3 TPABUJIA, TIPO SIKE
3a3HAYAJIOCS BUIIIE, 30KpeMa, MO)Ke OyTH OCKapsKeHO PIllIeHHsT Y CIpaBax 3 I[iHOO
MTO30BY, 10 HE TEPEBUIIYE BOXCOT I'SITAECITA PO3MIPIB MPOKUTKOBOTO MiHi-
MyMY JIJIsT TIpate3aTHux ocio:
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a) KacallillHa cKapra CTOCY€ETbCS IUTAHHS 11paBa, sike Ma€ (hyHaMeHTaJlbHe 3Ha-
YeHHs s GOPMYBaHHS €IMHOI IIPABO3ACTOCOBHOI MIPAKTUKH; Ta

6) cripaBa CTaHOBHMTD 3HAYHUI CYCIIIbHIIA iHTEpec ab0 Ma€ BUHITKOBE 3HAUEHHS
JUISl yYaCHUKA CIIPABU, AKUI T10/Ia€ KacalllliHy CKapry.

[li BUHATKM 32 CBOEIO PUPOJIOIO € OIMIHOYHUMU MOHATTAMU. 3aKOHO/IABUOTO
BU3HAUYEHHS BOHU He MICTATH. JIK 1 He Ma€ Bce Iile HaJeKHOI BiIIOBIAI OO0
TJIyMadeHHs TaKUX OIIHOYHUX MOHATH Bifi Bepxosuoro Cyny.

Kacayitina ckapza cmocyemncs numanus npasa, sike mae QpyHoameHmanvie 3Ha-
uenns Onsk PopMysanis €OUHOT NPaso3acmocosHol NPAKmMuKu

Biomosneno. Bepxouuii Cyz y BU3Ha4eHHI TIPAaBOBOTO MUTAHHS SIK TAKOTO, IO
Mae ¢yHIaMeHTaJIbHe 3HaUYeHHS /i1 (POPMYyBaHHS €IWHOI MPaBO3aCTOCOBHOI
NPaKTUKK, BUXOAUTH i3 TOTO, IO TaKe MPaBOBE MUTaHHSI Ma€ OYTH TOJOBHUM
PO3BUTKY Ta CTAHOBJIEHHSI, MAaTH OJIHOYACHO BUHSITKOBO aKTyaJbHe 3HAYEHHS
g 11 popmyBanHs. Taki 03HaKM BU3HAYAIOTHCS TIPEIMETOM CIIOPY, 3HAUYTIICTIO
N1 ZIepsKaBu M CYCIJIBCTBA Y I[IJIOMY MTPABOBOTO TMHUTAHHS, 110 TIOCTAJIO TIepPe]]
MPaKTUKOIO Horo 3acTtocyBanus (pimennsi Bepxosnoro Cymy Bix 12.12.2022 p.
y crpasi Ne 707/863/22) [19].

Cnpasa cmanosums 3Haunuil CycniioHuil itmepec abo Mae GUHAMKOBE 3HAUCHHSL
O/l YUacHUKa Cnpasl, kUil no0ae Kacayiiny ckapzy

Biomosneno. Bepxosumii Cy 3a3Havae, M0 «3HAYHWI CYCIIJIBHUN 1HTEpeC»
HOTPiOHO PO3YyMITH SK Cepilo3HYy, OOIPYHTOBAHY 3aiHTEPECOBAHICTD, KA Mae
HeaOusike BUHSITKOBE 3HAYEHHSI JIJIST YCHOTO CYCIJIBCTBA B IIJIOMY, IEBHUX TPYII
JIOJIel, TePUTOPIAIbHUX TPOMaJI, 06’€IHaHb TPOMAJISTH TOIIO JI0 TIEBHOI CIIPaBH
B KOHTEKCTI MOXKJIMBOTO BILJIMBY YXBaJIEHOIO B Hill Cy/I0BOTO PillleHHs Ha IIPaBa,
cBoboau Ta iHTepecu GisnyHUX 0cid, MpaBa Ta iHTEpecH IPUANIHUX 0Cib. YKa-
3aHe MOHSITTSI OXOILTIOE Ti MOTPeOM CycmiabcTBa ab0 OKPEMUX HOTO TPYII, 10
NOB’st3aHi 13 30epesKeHHsIM, TPUMHOKEHHSIM, 3aXUCTOM HasiBHUX IIHHOCTET,
JieBasibBallisl Ta/ab0 BTpaTa SKMX Maja O 3HAYHMIT HEraTWBHUI BILIMB Ha PO3-
BUTOK TPOMA/ITHCHKOTO CYCIIJIbCTBA. SHAUHUN CYCHIJbHUN iHTepec y clpasi
03HayYae, 110 MpeJMeT CIOPY CTOCYETHCA NMUTAHHS 3arajJbHOJEPKABHOIO 3HA-
YeHHs, SIK BU3HAYEHHS i 3MiHM KOHCTUTYI[IHHOTO Jiajy B YKpaiti, BHOOPUOro
npotecy (pedepenaymy), 000pOHO3AATHOCTI AepKaBH, ii CyBepeHiTeTy, HalBUIINX
COTliaJIbHUX IIHHOCTeH, Bu3HaueHux KoHctutyiieo Ykpainu tomio... CTOCOBHO
BUHATKOBOIO 3HAYEHHS CIIPaBU /IJId yYaCHUKA CIIPaBU, TO B JJAHOMY BUIIAJKY
OIliIHKA CY/ZIOM TaKOl «BHHSITKOBOCTi» MOKe OyTH 3po0JjieHa BUKJIIOYHO Ha ITijl-
CTaBi JIOCJIKEHHST MOTHUBIB, BI/IMIOBIJIHO JI0 SIKMX caM YYaCHUK CITPaBM BBaKa€ ii
TaKOI0, 1[0 MA€E /IJIs1 HbOTO BUHSATKOBE 3HaueHHS. BUHATKOBICTD 3HaYEHHS ClIpaBU
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JUISE yYaCHUKA CIIPABU MOKHA OI[IHUTH TIIBKHM 3 YPaxyBaHHSIM 0COOMCTOI OIIHKM
cripaBu TakuM ydacHuKoM. OTike, 0coba, sika TI0/Ia€ KacalliiiHy cKapry, TOBHHHA
OOTPYHTYBAaTH HAsSIBHICTDH BiAMOBIHUX 00CTaBUH y KacalliiHill ckap3i. AHasi3
HaBeJICHUX 3aBHUKOM Yy CKap3l J0BOIB He JIa€ IiJICTaB /IJIsI BUCHOBKY IIPO Te,
110 /IlaHa CIIpaBa Ma€ BUHATKOBE 3HAUEHHs JIJIs1 y4acHUKaA cripaBu (pinieHHs Bep-

xoHoro Cymy Bix 26.09.2022 p. y crpasi Ne 366/931/21) [20].

[ToBepratounch 0 MUTAHHS MO0 aHAMI3y 3aKOHONPOEKTY Ne 6232, nopeuHum
€ HaBeJIeHHSI 3ayBa)K€Hb TOJIOBHOTO IOPUJUYHOIO YIIPABJiHHSA, IKUI TaKOX
BiJI3HAUMB 1[0 3MiHU, SKi MPOMOHYIOTHCS, — 3BYKYIOTh KOHCTUTYIIiIfHI IpaBa
cy0’eKTiB Ha KacalliiiHe OCKapKeHHST CyJOBHUX DIllIeHHs Ta, 30KpeMa, 3BEPTaB
yBary 3aKOHOJ[aBIISI HA Te, 1110 TPOTIOHOBAHA PEAaKIlis BiAATIOBIIHOI CTATTI 1IUBIJIb-
HOTO IMPOIECYaJTbHOTO KOJEKCY MICTUTh 3a3HAueHi BUIIle OI[IHOYHI MOHSATTS:
«...HasgBHICTh TaKMX OIIIHOYHUX MMUTAaHb MOKE HE JIUIIe HeraTUBHO IMO3HAYUTUCS
Ha CyJIOBI# IPAKTHUIL], a I CTBOPUTH B CYIOBII CUCTeMI J0OJJATKOBI MiJCTaBU JJIs
KOPYIIINWHUX 3JI0BKUBaHb. BifiTak, Ha HAI TOIJISA/, HEe JOTPUMAHO ITPUHITUITY
IOPU/INYHOT BU3HAUYEHOCTI 3aKOHY, SIK CKJIQJ0BOI IPUHIIMITY BEPXOBEHCTBA 11PaBa,
Ta HE BPAXOBAHO CTaJOl MPaKTUKU €BPOMNENCHKOTO CyMy 3 TPaB JIOAUHU, KN
BUMAra€ JI0OCTaTHbO YiTKUX (DOPMYJIIOBAHb MTPABOBUX HOPM Y TEKCTi HOPMaTHUB-
HO-TIPAaBOBUX aKTiB» [21].

daktnyuHo, 3 HaBe/eHUX pinerb BepxoBHoro Cyay BOAYaiOThCs [Ba BUCHOBKU:
1) Bepxosuuii Cyz He fa€ KOAHOTO YiTKOTO TAyMadeHHS OI[iIHOYHUX MTOHSTH;
2) (paxkTUYHO 3aKOHOJABYO Jerajli3oBaHa Tpa «/I0BeAW MeHi 3BOPOTHE», Tepe-
KJIaBIIN Ha 0coly, sika 3BepraeThest 10 BepxosHoro Cyay, 000B’SI30K JI0BECTH
IOPUANYHI TOHATTS (TIPU I[HOMY, He Maloun opugandHoi ocsit). To6To Bepxos-
auii Cyz, skuii 3abe3redye cTaicTh Ta €IHICTh CYAOBOI MPAKTUKK Y TOPSIAKY
Ta crocib, BU3HavyeHi MpolecyaTbHUM 3aKOHOM, (DaKTUIHO MepeKIagae CBiil
000B’sI30K 13 1[bOTO TIMTaHHS Ha TPOMaJSTHUHA YKPaiHU.

OO6waBa CHipHI MOJOKEHHS B 3aKOHOAABCTBI (BiACYTHICTH YiTKOTO MailHOBOTO
KPUTEPII0 Ta HASIBHICTH OIIHOYHUX TOHATH Y MEpeJiKy MiJCTaB /s Kacalliii-
HOT'O OCKap;KeHHS) TOTPIOHO PO3IJIsAaTH Ha BiANOBIHICTD MPUHIIUILY IIPABOBOI
BU3HAYEHOCTI SIK OJIHIE] 31 CKJIQJOBUX BEPXOBEHCTBA IpaBa (SIK MU I1aM’SITAEMO,
peaJtizallist IPUHITAITY BEPXOBEHCTBA TIPpaBa — MeTa KOHCTUTYIIIEAABIII TIPU TIPO-
BeJleHHi cyoBoi pepopmu). OTHUM 31 CKITATHUKIB 3aTATbHOTO MPUHIIUAILY FOPU-
JMYHOI BU3HAYEHOCTI € BUMOra (SIK IPUHIUII) HepeAOadyHOCT] MPUIKCIB IIpaBa
[22], To6TO OO6MEKEeHHST OCHOBHUX TIpaB JIIOAWHK Ta TPOMAISHUHA i BTiJTEHHS
X OOMEKeHb Ha TIPAKTHILI AOTyCTUME JIUIIe 32 YMOBH 3a0e3edeHHs nepeaoa-
YyBaHOCTI 3aCTOCYBaHHsI TIPABOBUX HOPM, BCTAHOBJIIOBAHUX TaKUMH OOMEKeH-
Hamu (pimenns Koncrurymiiinoro Cymy Ykpaiaum Big 20.12.2017 p. y cnpasi
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Ne 1-5/2017) [23]. I3 KOHCTUTYIIHHUX MPUHIIUIIB PIBHOCTI i CIIpaBeJINBOCTI
BUILJIMBA€E BUMOTA BU3HAYEHOCTI, SICHOCTI 1 HEJIBO3HAYHOCTI ITPABOBOI HOPMH,
OCKIJIbKY iHIIIE He MOKe 3a0e3MeYnTH ii OJIHAKOBE 3aCTOCYBAHHS, HE BUKJIIOYAE
HEOOMEKEHOCTI TPAKTyBaHHST B MTPABO3ACTOCOBHIN MPAKTUIl Ta HEMUHYYE TIPH-
3BOUTH 110 cBaBodii (pimenHst Koucrurymiiinoro Cymny Ykpainu Bin 22.09.2005 p.
y crpasi Ne 5-p1i/2005) [24].

Anasmizyioun 3aKoHOAaBYI MOJOKEHHS Ha BiJINOBIAHICTH IMPUHITUITY MPABOBOI
BU3HAYCHOCTI, MOKHA 3PO3YMITH, 1[0 BiICYTHICTb YITKOTO MAiTHOBOTO KPUTEPIIO
17151 3BepHeHHs1 10 BepxoBHoro Cy/y — 4acTKOBO Bi/IOBIJIa€ 1IbOMY TTPUHITAILY.
Xoua mopir MoKHA PO3PaxyBaTH YIMPOJOBXK POKY, YTIiM, BAKKO MepenrOadnTH,
SKUM 1Liell opir Oyjie HaCTYIIHOrO POKY (a 3 HaBeJeHUX PO3PaxyHKIB 1e i yba-
YAETHCS HOTO MOCTiHE 3POCTAHHS).

Oxpemy yBary cJiiji TPpUALIATH HASBHOCTI OIIHOYHUX MOHATH. OIliHOUHE TOHATTS
mpaBa — 3aKpimJieHe B HOpMax mpaBa ysiBIeHHs (abcTpaKkTHa JIyMKa), sSIKe Bifo-
Opaska€ PisHi eMIIPUYHI BJACTUBOCTI SBUIL 3aKPIilJIEHHSM iX [IPaBO3HAYYIINUX
TUIIB 1 3yMOBJIIOE 3/[IiCHEHHS Ha 10r0 OCHOBI 1HMBIYaJIbHOTO 1I/THOPMATHBHOIO
peryJioBaHHsI Ta KOHKpeTu3allil CyCHiJIbHUX BIJ[THOCUH YU CAaMOCTIHOI OIIHKHU
KOHKPETHOI cuTyailtii 3 60Ky cy0’eKkTa mpaBo3acTocyBaHHs (IMUPOKE PO3YMiHHSI)
[25, c. 16—17]. 3acrocyBaHHs OIIHOYHUX ITOHSTH € JOBOJII TIONIMPEHOIO TIPAKTH-
KOIO Ta CBOTO POy BUBAJKEHNUM iHCTPYMEHTOM, Yepe3 Te, 10 MPABOM HEMOKITUBO
nepeadaurTi BPEry IIOBaHHS BChOTO PI3HOMAHITTS IIPaBOBUX BizHocuH. Ha qymKy
aBTOPA, OIIHOYHMX MOHSATH Kpallle YHUKATU B HOPMATUBHUX MPUITNCAX, SKi PeTy-
JIIOIOTh MOJKJIMBICTH 3B€PHEHHS /10 CYY.

Bucnosku Bepxororo Cyy 11010 HaBeZIEeHUX y ITbOMY JOCJI/[PKEHHI OIliHOYHIX
IIOHATH HE BIANOBIAAIOTH IPUHIINAILY IIPaBOBOI BU3HadeHOCTI. Ha mizcrasi Takux
PO3’ICHEHD 1 B3arajii HAJIe;KHOTO 3aKOHO/IABYOTO BPETYJIIOBAHHS 1IUX TTOHSTD y4yac-
HUK CYZIOBOTO IPOIeCy He MOKe TepebaunTh CBOI MOMAbII [ii, IPYHTYIOUYNCH
Ha 3aKOHO/IaBYUX OJIOKEHHSX.

HesBakaioun Ha BCi omucani Buiile TpoOIeMH, /IesiKi BUeHI HAAIOTh TepeBary
MO3MUIIii, 1110 i/ies] 3aIPOBAKEHHS KacalliiHuX (PibTPiB BUTJISIAE TTPUHHATHOIO
Ta BIIIIOBIJIA€ METI MepPerysily CyZ0BOTO PillieHH (B KOHTEKCTI PO3YMIHHS CYY
KacalliifHol iHcTaHIli SK Haa3BUYanHoro cyny) [26, c. 217].

Hacustiku BHeCeHUX 3MiH CTOCOBHO TIPABOCYISA Y 1M paxX HaBe/IeHO HA PUCYHKAX
1 ta 2 (3rizno 3 indopmariieo, HagaHoo /lep;kaBHOIO CyZI0BOIO aMiHICTpaIli€0
Ykpainu ta /lemapramMenToM aHamiTHYHOI Ta nMpaBoBoi poboTH BepxoBHOTO
Cyny).
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a1 553 804

171445 51483

2018 PIK 2020 PIK 2021 PIK

B MicuesisaraneHi cyau ® AnenauiAHuid 3araneHuii cyn ' KacauiiHuid umMBinbHUIA cya

Puc. 1. KinpkicTh cyoBUX cIlipaB y MPOBA/KEHHI Cy/iB TPhOX iHCTAHIIIH

2018 PIK 2019 PIK 2020 PIK 2021 PIK

® Hagiliwno m BigmoeneHo

Puc. 2. CniBBiHOIIEHHS KiJIBKOCTI CITpaB, 10 HAAINILIHM 10 BepxoBHOTO
Cymy, Ta KiTbKOCTI CIIpaB, y SIKUX BiIMOBJIEHO Y BIKPUTTI KacaiiliHOTO
IIPOBA/IPKEHH S

[3 HaBe/leHNX HA PUCYHKaX JAaHUX MOKHA TTOOAYUTH, TI0:

1) mopiBugno 3 2018 p. 3HAYHO 3pocia KiTbKiCTh 3BEePHEHD /10 CY/IiB TEPIIoi
iHcraniii (puc. 1);

2) X04a KiJIbKIiCTh 3B€PHEHb TPOMAJISH 10 Cy/y 3pocia, 3a 2020 ta 2021 p. 36epi-
Fa€ThCST MPUOIN3HO OHAKOBA TEH/IEHIIIsI, 00 OCKAPKEHHS CYZ0BOTO PillleHHSsT
B Cy/li amesigiiiHoi incranii (puc. 1);

3) micsig BBeAeHHS OOMEKEeHHs, MO0 MOKJIMBOCTI KacaliiiHOTO OCKap:KeHHS
BOAYAETHCS Pi3Ke 3HIZKEHHSI KLIbKOCTI 3BepHeHb 10 Bepxosuoro Cy/y HOPIiBHSIHO
3 2018-2019 pp. (puc. 2);

4) ynpo/ioB:X HAaCTYIHUX TPbOX POKIB CIOCTEPIra€ThCcsl He3HAuHe 3MeHIIeHHS
KimbKOCTi 3BepHeHDb 10 Bepxosuoro Cyay (puc. 2);

5) BOJHOYAC CIIOCTEPIra€ThCST 3POCTAHHS BiJICOTKA CIIPaB, 3a SIKUMH BiJIMOBJIEHO
y BIIKPUTTI KacaliifHOro OCKap>KeHHsI.

3ayBakuUMo, 1110 Xo4a KiJIbKICTh 3BepHeHb /10 BepxosHoro Cyzay 3HaYyHO 3MeH-
HIUJIACSI, TIPOTE, TPOMA/STHI YKPATHU MAIOTh GBIy 0BIPY came 10 OCTAaHHBOTO,
aHi’K 110 cymoBoi cuctemu B 1iomy. Y 2021 p. USAID omy6uikyBaso onury-
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BaHHsl, BiJIIOBIIHO /10 SIKOTO 59 % 30BCiM He JOBIPSIOTh CYAOBIll BJaji/cCyaam,
BojtHOYAC Juire 49 % omuTyBaHUX 30BCiM He J0BipsioTh Bepxosnomy Cyny. 1le
CBIIYUTH TIPO Te, 110 B CBIJIOMOCTI TpOMaJigH YKpainu HoBuil Bepxosuuii Cyn
Bi/IiTPa€ PoJib CIIPABEITUBOTO OPTaHy, IO CIIPOMOKHUM 3/1071aTU HECIIPaBe/1JIN-
BICTb CY/iB HUKUUX 1HCTAHIIIH.

Bucnosku

JlocmiiKyoun OHOBJIEH] TiZICTaBA KACAlliMHOTO OCKAaps;KEHHS, MOKHA A1UTH
BUCHOBKY, 1110 BayKJIMBY POJib Bifirpaau 3miau 10 Koncrurynii Yrpainm 2016 p.
Ha xasb, KOHCTUTYIINHUI 3aKOHO/IaBellb He BPaxXyBaB aHAJTITUYHI 3aUCKU
crientiamicTiB (topuctiB), a Koncturytitinnit Cyn Ykpainu 3aiiicHuB opmaibHy
OIIHKY BI/ITOBITHOTO 3aKOHOTPOEKTY. L4 cuTyarliga npussesa 10 TOro, o mpaBo
Ha KacalliilHe OCKap;KeHHsI 0caa0JI0, 10 BiAKPUBAE IMUPOKI MOKJIUBOCTI JJIst
3aKOHO/IaBIISI CTOCOBHO BHECEHHS BIJAIIOBIIHUX 3MIH JI0 IIPOLECYJIBHUX KOJIEKCIB.
Ha momenT BHecenHs 3min 10 Koncrurymii Ykpainu BigOy/1ocs came 3BYKEHHS
00CsTy KOHCTUTYIIHHOTO IpaBa Ha KacalliiiHe OCKapsKeHHsI, a BXKe B MOAAJIbIIOMY
3aKOHOZIABUOMY PeTyJIIOBaHHI — 3BY’KEHHS 3MICTY IIbOTO IIPaBa, i 1le Y CBOEMY
MOEHAHHI BUSBJISIETbCS CUCTEMHUM OOMEKEHHSIM IIOZ0 peasisalii mpaBa Ha
3BEPHEHHS /IO CY/ly KacalliifHOl iHCTaHILii.

BunsTOK Yy mIpotiecyaabHOMY 3aKOHOIABCTBI, sike 6a3yEThCsT Ha MAITHOBOMY KPH-
Tepii, € BiAKpUTOIO (hOpMOIO AUCKPUMIiHAIlI. Y 1IBOMY acIeKTi MmpoliiecyasbHe
3aKOHO/IaBCTBO 1oTpebye neperssiay. OMHUM 3i NIISAXIB PO3B’sI3aHHST 1[bOTO
MMUTAHHS € BCTAaHOBJEHHS PO3YMHOTO (hiKCOBAHOTO MOPOTY 9 MOKJIUBOCTI
3BepHeHHs /10 BepxoBroro Cyy, sk 1ie 3po6uB 3akoHoaaBerb Pecrybikn Xop-
Barig Ta Mpamniii.

HagasuicTp ke OIIHOYHUX TOHATH Y BUHATKAX i3 3arajbHOTO MpaBuJa Kaca-
MITHOTO OCKap)KeHHS 3a CBOEID CYTHICTIO He BIJINIOBiZIa€ KPUTEPil0 MPaBOBOI
BU3HAYEHOCTI (CKJIAHUKY TPUHIMITY BEPXOBEHCTBA MTPaBa) Ta HE Y3TOKYETHCS
3 BaacHuMu nosuttigmu Konctutyniitnoro Cyy YKpainu, OCKIJIbKY TakKi MOHATTS
MPU3BOATD 10 HEOOMEKEHOCTI TPAKTYBaHb, 1110 OYJIO TPOJAEMOHCTPOBAHO MPaK-
trkoio Bepxosuoro Cyy. Bupitniensst i€l mpobaeMi MOXKINBE IBOMA TIJISIXaMI:
ab0 yepe3 BUJIyYEHHsI OIIHOYHUX MOHSTH i3 BUHSITKIB MO0 MOKJIUBOCTI Kaca-
IITHOrO OCKapsKeHH:, ab0 BCe K TaKK yepes PO3POOJIEHHS BiAMOBIAHOI IIPaBOBOI
nosutiii BepxoBraoro Cyxy, sika MicTuTuMe X04a O KpUTepil, 3a IKUMHU YIaCHUKH
Cy/IOBOTO TIPOIECY 3MOKYTh OIIHIOBATH CBOI Ii/ICTABU /7 3BEPHEHHS JI0 CYY
KacaliifHol 1HCTaHIIil.
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Amnoranis

Axmyanviicms uiel cmammi 3yMOAEHO UM, W0 3 YEeOCHHAM NPABOBO20 PENCUMY BOEH-
1020 cmany OISILHICD 0P2ais 0epicasHol 61adu, 30Kpema 6UKOHABUOL, Mae neemi 0cooiu-
socmi. 24 momozo 2022 p. Ilpesudenm Yipainu na niocmasi nponosuuii Paou nayionaivioi
besnexu i oboponu Yepainu i 6ionogiono do n. 20 u. 1 cm. 106 Koncmumyuii Yxpainu ma
3axony Yxpainu <IIpo npasosuil pexcum 8011020 cMany»> Y 36 13Ky 3i 30poiinoo azpe-
ciero pociiicvoroi pedepauii 6sie pescum 6oennozo cmany ¢ Yipaini. Ile 3ymoeuno sminu
6 pobomi opeanis suxonasuoi eaadu, sokpema Kabinemy Minicmpie Yxpainu, ma npuseeno
0o cmeopenis giticokosux aominicmpayii. Mema cmammi noasizac y susuenmi npasosoi
nPUPOOU PEHCUMY BOEHHO20 CIMANY MaA NOPAOKY 11020 66e0CHNSL, POIKPUMIML OCHOBHUX 0CO0-
ausocmetl JisivHocmi opzanie sukonasuoi éiadu, sokpema Kabinemy Minicmpie Ykpainu
ma GiicbKoBUX adminicmpauiil, y nepiod yeeoenns peircumy 60EHH020 CMany, a Mmaxodlc
y docnidacenni ix 63aemooii. Jlocsznenis yici Memu cmaio MONCIUBUM 3A60SKU BUKOPUC-
MAanHI0 KOMIIEKCY Memoodié HayK0B020 NISHAHHS, 30KpeMa, Jianiekmuunozo memoody (0is
gcebiunocmi nisHanHs NPUPoOU NPABOBOZ0 PEACUMY BOEHH020 CINANY MA 1020 86e0CHNS,
BU3HAUCHHS NOPAOKY PopMYyBans ma QPynKyiil iticoKOBUX AOMIHICMPayiil, anarisy 0coo-
queocmetl dismvnocmi Kabinemy Minicmpie Yikpainu), gpopmanviio-opuduyunozo memody
(0151 6CManoGIeHHs 3MICMY NPABOBUX HOPM,), (POPMATLIHO-102iu1020 Memody (0Ns UG-
JIeHHSE HeOONIKI8 | HAUIOHAIDHOMY NPABOBOMY DE2YIIOBANHL), NOPIGHAILHO-NPABOBOZO
Mmemooy (0as eusuenis 00Ceidy HUX Kpain ma susnauenis nopaokie yeeoenis npaso-
8020 PENCUMY BOEHI020 CMANY ), KOMYHIKAMUBHO20 MemoOy (015 susnavenns eniusy Kabi-
nemy Minicmpie Ykpainu na 6ilicvKko6i aoMinicmpayii ma anaiisy nanpsamis ix 63aemooii).
IIpoananizosaino uunne 3axono0ascmseo Yxpainu ma sakono0asui axmu inuux xpain cmo-
COBHO NOPAOKY 66e0eHIs T NPABOBOZO PEZYIIOBANHI PENCUMY BOEHH0Z0 CIMAlY. 3’4C08aH0
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nPUPOOY GUHUKHENHSL BILICOKOBUX AOMIHICIMPAill, BCMANOBAECHO, WO BOHU € MUMUACOBUMU
opzanami 6UKOHAGYoi e1adu, na nepiod Oii pexcumy eoenmnozo cmany. Hazonroweno na
enix nosnosacennax w000 sabesneuenis NPasonopaoKy ma niOmpumMKu 060porno3dam-
HOCMi Kpainu 6 Hacerenux nynkmax, axi im nioxowmponvui. /lociionceno ocobrueocmi
distiornocmi Kabinemy Minicmpie Yxpainu 6 nepiod yeedenns pejcumy 60611020 CIAHY.
3’sacosano nanpamu 63aemolii giiicvkosux aominicmpauyiti ma Kabinemy Minicmpie, 0is
niompumxu Qynxuionysanist 6cix cep ycumms kpainu. 3a pesyromamamu nPoeeoeHozo
docridocenis 3 Memoo YHUKHEHHA 6 Mauoymuvomy Oyov-saKux po3xooicev y npasosa-
CMOCOBYUX NIOX00AX BUCTIOBLEHO OKPeMi NPONO3UUIL CMOCOBHO NOCULCHHS NI036IMHOCMI
giticorosux aominicmpauiti Kabinemy Minicmpie Yxpainu.

KiouoBi ciioBa: 11paBoBHil PeKUM BOEHHOTO CTaHy; BilicbKOBI aaminicTparii; Kabiner
MinicTpiB Ykpaiau; TOBHOBaKEHHST OPTaHiB BUKOHABYOI BJIQ/IM; TIpaBa JIONHU.
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Abstract

The relevance of this topic is determined to the fact that during the introduction of the
legal regime of martial law, the activities of public authorities, in particular the executive,
have certain peculiarities/ On February 24, 2022, the President of Ukraine, based on
the proposal of the National Security and Defense Council of Ukraine, in accordance
with clause 20, part 1 of Article 106 of the Constitution of Ukraine and the Law of
Ukraine «On Legal Martial Laws introduced the martial law regime in connection with
the invasion of the Russian Federation in Ukraine, which stipulate for changes in the
work of executive authorities, in particular the Cabinet of Ministers of Ukraine, and
cause to the formation of military administrations. The purpose of the article is to study
of the legal nature of the martial law regime and the procedure for its introduction, to
reveal the main peculiarities of the activities of the executive authorities, in particular the
Cabinet of Ministers of Ukraine and military administrations, during the introduction of
the martial law regime, as well as the study of their interaction with each other. Achieving
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the outlined purpose became possible for the application of the used complex of methods
of scientific knowledge, in particular, the dialectical method (for comprehensive knowledge
of the nature of the legal regime of martial law and its conduct, determination of the
order of formation and functions of military administrations, analysis of the peculiarities
of the activity of the Cabinet of Ministers of Ukraine), the formal-legal method (for
establishing the content of legal norms), the formal-logical method (to identify deficiencies
in national legal regulation), the comparative-legal method (to study the experience of
other countries and determine the procedures for introducing the legal regime of martial
law), communicative method (to determine the influence of the Cabinet of Ministers of
Ukraine on military administrations and to analyze the directions of their interaction).
The review of the current legislation of Ukraine and the legislative acts of other countries
regarding the procedure for conducting and legal regulation of the martial law regime are
analyzed. The nature of the emergence of military administrations has been analyzed, and
it has been found that they are temporary bodies of executive power for the period of
martial law. It is noted that is placed on their powers to ensure law and order and support
the country’s defense capability in the settlements under their control. The peculiarities of
the activity of the Cabinet of Ministers of Ukraine during the period of martial law were
studied. The directions of interaction between the military administrations and the Cabinet
of Ministers to ensure the functioning of all areas of the country’s life have been clarified.
According to the results of the study on avoiding any divergence in law enforcement
approaches in the future, separate proposals were made to strengthen the accountability
of the military administrations of the Cabinet of Ministers of Ukraine.

Keywords: legal regime of martial law; military administrations; Cabinet of Ministers of
Ukraine; powers of executive authorities; Human Rights.

Beryn

24 miororo 2022 p. pociiickka degepallist posnoyaia MOBHOMACIITAOHY 30POIHY
arpecito nmpotu YkpaiHu i 13 TOro yacy BiAIoBifHO 10 Yka3dy I[Ipesugenta
Ykpainu Big 24.02.2022 p. Ne 64/2022 3 05 roqunu 30 XBUJIWH y JepKaBi
OyJI0 BBEIEHO TIPAaBOBUI peskrM BoeHHOTO crtany [1]. [lyske 1ikaBa Touka 30py
IO/I0 aHAJI3y TOTAJBHOTO BTOPTHEHHS pOCilichKoi dhemepailii 10 YKpainu, ske
BU3HAYAETHCS SK eKCIIyaTallisl IPaBOBUX CUCTEM IIJISIXOM BUKOPUCTAHHS
nesingopmaitii 1751 hoOpMyBaHHS yABJIEHb PO 3aKOHHICTb, BUTIPAB/IAHHS TIOPY-
I€Hb, YXWICHHS Bi/l IOpUANYHIX 3000B’s13aHb, CTPUMYBAHHST TPOTUBHUKIB 41
BUTIIHOTO TIEPETJISIYy BEPXOBEHCTBA 3aKoHY [2, ¢. 157]. To6To 11e BU3HAYEHHS
Mag€ iHITy TTPABOBY MPUPOAY MOPIBHIHO 3 TAKUM MOHATTSM, SK «ITOBHOMACIII-
TabHa 36poiiHa arpecist», OCTaHHs il IPU3BEJIA 10 BBEIECHHS TIPABOBOTO PEKUMY
BOEHHOTO CTaHY.

3BepHEeMO yBary, 1110 IIPaBOBUI PEKUM BOEHHOTO CTaHy PEryJIOETbCS 3aKOHOM
Ykpainu «IIpo mpaBoBuii pe;kMM BOEHHOTO CTaHy», IKUI1 BU3HAYAE 3MICT ITPABO-
BOTO PEKMMY BOEHHOTO CTaHy, MOPAIO0K MOTO BBE/IEHHS, ITPABOBI 3aCajiu J1SJIbHO-
CTi OprasiB Jiep;KaBHOI BN Ta BilICbKOBUX ajMiHicTpatliii Tomro [3]. Tak camo
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BiliCbKOBUM KOMaH/lyBaHHSIM, BiJIOBIIHO 10 3akoHy Ykpainu «IIpo npaBoBuii
PEKUM BOEHHOTO CTaHY», HA/TAEThCA TTPABO Pa30M 3 OPraHaMU BUKOHABYOI BJIA/IN,
BilichKOBUMU aaMiHicTpartisimu, Pamoio minicTpis ABroHOMHOI Pectybmiku Kpum
Ta OpraHaM¥ MiCIIEBOTO CAaMOBPSIIyBaHHS 3aITPOBA/KYBATH 1 3/[IIICHIOBATH 3aXO0/IU
[IPABOBOTO PEKUMY BOEHHOTO CTaHy, HEOOXiAHI /st 3abe3neueHHs e(eKTHBHOI
000pOHO3AaTHOCTI YKpaiHM, 3aXUCTy MpaB HACeJIeHHs, MiATPUMAHHS IIPABOIIO-
PAAKY Ta 3abe3leueHHs IHTePeCiB AepiKaBu.

AKTyasIbHICTh TEMHW 3YMOBJIEHA THUM, IO ITi/l YaC BBEJAEHHS MPABOBOTO PEKUMY
BOEHHOTO CTaHy JisJIbHICTh OPraHiB BUKOHABYOI BJIaAM Ma€ MeBHi 0COOIUBOCTI.
[IporoHyeMO akIleHTyBaTH yBary came Ha AisibHocTi Kabinery MinicTpiB Ykpa-
iHM Ta BIICBKOBUX Q/IMIHICTpAIliif, OCKIJIBKM B YMOBaX IPABOBOTO PEKUMY BOEH-
HOTO CTaHy caMe OPTraHW BUKOHABYOI B/l CTAHOBJISATH (hyHAMEHTATbHY OCHOBY
JUTSL THATPUMAHHS HAJIEKHOTO (DYHKI[IOHYBaHHS i1 3abe3MevdeHHsT KOHTPOJO Ha
BCili TepUTOpil YKpaiHu.

Mertolo nociifipkeHHsI € aHasi3 IPaBOBO1 NMPUPO/N ITPABOBOTO PEKUMY BOEH-
HOTO CTaHy, MOTO BIJIMBY Ha [IiIJbHICTh OPTAHIB BUKOHABYOI BJIA/IU; BUSABJICHHS
0cOOIMBOCTEN AiSIBHOCTI TAKMX OPraHiB BUKOHABYOI Biaau, sk Kabiner Mii-
CTpiB YKpaiHu Ta BiliCbKOBI aJiMiHiCTpallil; 3’iCyBaHHS HAIPSIMIB IX B3a€MO/III;
POBA/KEHHST HUMU JisITBHOCTI 1110/10 3a6e31edeHHs mpaB i ¢cBOOOJ JIIOIUHI
1 TpOMa/ITHUHA K Ha TiIKOHTPOJIbHUX YKpaiHi TEPUTOPISX, TaK i HA TUMYACOBO
OKYIIOBaHUX.

Jlns1 nocsArHeHHs 1ocTaBieHoi MeTH ¢(hOPMYJIbOBAHO Ta BUPILIEHO TaKi 3aB/aHHS:
— 3’scyBarTu MPaBOBY IPUPO/LY TIPABOBOTO PEKMMY BOEHHOTO CTaHY Ta MOPIBHATH
HOro 1paBoBy perjaMeHTalliio, CIIMPAIoYNCh Ha JOCBI/ 3apyOIKHUX KpaiH;

— BU3HAUUTU MOPSANOK (popMyBaHHS Ta (DYHKINII BilICbKOBUX aJMIHICTpAIliil SIK
TUMYACOBUX OPraHiB BUKOHABYOI BJIQ/IU Ta OPTaHiB MiCIIeBOTO CaMOBPS/yBaHHS;
— mpoaHasi3yBaTh 0cobauBOCTI AistmbHOCTI Kabinery MinicTpiB Ykpainum mix gac
BBeJIeHHSI IIPABOBOIO PEKUMY BOEHHOTO CTaHY;

— Busnauntu cepu B3aemoxii Kabinery MinicTpiB Ykpainu Ta BiliCbKOBHX
aJIMiHICTpaIliii;

— PO3IJISHYTH [AisIbHICTDh BilichbKOBMX aaMminicTpaiiiii ta Kabinery MinicTpis
Ykpainu y cdepi 3abe3rniedueHHst paB JIOJAUHA B YMOBaxX MPABOBOTO PEKUMY
BOEHHOTO CTaHY.

HaykoBo-TeopeTuuHOI0 OCHOBOIO /IS BUKJIAJIEHOTO y CTATTi Marepiaay craan
HAYKOBI TIpalli HU3KU TaKUX YKPAiHCbKUX HAYKOBI[IB-a/IMiHICTPATUBICTIB, SK
M. Byaxkar [4], C. [Toranenxo [5], B. CaBuak [6], C. Menbnux [7], I. Bepuenko
ta in. [8], K. Iepacum’tok Ta in. [9], A. Marsiituyk Tta in. [10], a Takoxx P. Cadrap
[11].
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[To-mepirie, TOTPiOHO 3’sicyBaTH MPaBOBY MPHUPOLY MOHSTTS ITyOJIiYHOTO ajMi-
HicrpyBanHst. Tak, M. Bysnkar 3asnavae, 1o «myOsidHe agMiHiCTpyBaHHSI» — II€
HMiSITBHICTD JIepsKaBH, CIIpsMOBaHa Ha peasisaiiio il GyHKIN 3 MeToio 3abesre-
YeHHSI CTaJIOTO PO3BUTKY, e(DeKTUBHOI B3a€EMOIil JepP:KaBU Ta TPOMAISTHCHKOTO
CYCIIJIbCTBA, 3aXKCTY MpaB i cBOOO JoAuHN Ta rpoMasHinia. Cepell OCHOBHUX
HaNPsMIB MyOJIIYHOr0 afMiHICTPyBaHHS, MOXKHA 3a3HaunTH: 1) BiIHOCHHM Hep-
’KaBM Ta TPOMA/STHCHKOTO CYCIIbCTBA Y cdepi myOmidHOro yiupasainis; 2) Bij-
HOCUHM MIOJI0 aJIMIHICTPATUBHUX TOCJYT; 3) BIHOCUHU 11100 Bi/IOBIJaJIbHOCTI
cy0’eKTiB epskaBHOTO aaminicTpyBanus [4, ¢. 157].

ITo-zxpyre, caig npoananidysaru cy6’ eKTiB mybiuyHOro agminicrpysanus. Bigmo-
BiHO 110 cr. 113 Koncruryiii Ykpainu Kabiner MinicTpiB Ykpainu € BUIIIM
OPTaHOM Yy CHCTeMi OpraHiB BUKOHABYOI BJjaju. 3TiHO 3 1. 9 4. 1 cT. 116 Kon-
crutyitii Yipaiau Ypsiz YKpainu cripsiMOBYE i KOOPAWHYE POOOTY MiHICTEPCTB Ta
IHITUX OpraHiB BUKOHABYOI Byaju. Tak, y ct. 118 OcHoBHOTO 3aKOHY 3a3HAY€HO,
110 BUKOHABYY BJIa/ly Ha MICIEBOMY PiBHI 3/1HCHIOIOTH MICIIeBi JepKaBHI ajMi-
HicTpallil, AKi MA3BITHI ¥ MiKOHTPOJbHI OpraHaM BHKOHABYOl BJIQJIM BUIIOTO
piBHi, 3okpema Kabinery MinicTpis Ykpainu [12]. Baxiauso 3azHauuTH, 110
CaMOCTIHHUMU TEPUTOPIATIBHUMU OJIUHUIISIMU € caMe TEePUTOPil TepUTOPiaTbHUX
rpoMajl, OCKIJTbKM 3aBISKHU I[bOMY BiZIOYBAETHCSI B3AEMOJIisI MICIIEBUX OPTaHiB
BHUKOHABYOI BJIA/IM 3 OPraHaMU MiCI[eBOTO CAMOBPSILyBaHHSI 1 THM CaMUM yCeOiqHO
3a0€31euy0ThCsT 3aKOHHICTD 1 MPABOMOPSIIOK Ta MaKCUMAJIbHO JTOAEPIKYIOThCS
mpaBa i ¢cBOOOIU IPOMAJISTH.

Ha nymky C. Iloramnenka, TepuTopis TepUTOPiaJbHOI TPOMAIN € TTPOMIKHOIO
JIAHKOIO B CUCTEMi aJIMiHICTPAaTUBHO-TEPUTOPIAJIBHOTO YCTPOIO YKpaiHU, SKa
YaCTKOBO BUKOHYE (DYHKITI0 6a30BOI aJIMiHICTPATHBHO-TEPUTOPIATILHOT OIMHUII —
TepUTOPiaJbHOI TPOMA/IH, /I BU3HAUYEHHS ITPOCTOPOBOI OCHOBU KOMIIETEHIIi1
TepUTOPiaJbHOI TPOMA/IM Ta IOPUCAMKILIL 11 OpraHiB MiCIIeBOrO CaMOBPSIIYBaHHSI
IO/I0 BUPIIIEHHST TUTaHb MicIleBOro 3HadeHHs |5, ¢. 226].

Bonnouac B. CaByak 3'sCOBYE, 1110 Cy4acHY CUCTEMY aJMiHiCTPaTUBHO-TEPUTO-
piaJIbHOTO YCTPOIO YKPAiHU JIOMOBHEHO HOBUM TiOPUIHUM €JIEMEHTOM — TE€PUTO-
pi€to TepuTopiasibHUX TpomMajl. Meski Takoro eJieMeHTy TepUTOPiaJTbHOTO YCTPOIO
HaJIe)KHUM YMHOM He BCTAaHOBJIEHI, 0 3yMOBJIOE HU3KY MpoOJeM i dac
peasizallii TOBHOBa)KEeHb 13 PO3MOPS/KEHHS 3emJyelo. 30KpeMa, BiICYTHE YiTKe
PO3MEKYBaHHS KOMITETEHII1 MiK pI3HUMU opraHamu BJjajau [6, c. 132].

[lonamo, 1110 BilicbKOBI aJiMiHICcTpallii HaceJeHUX ITYHKTIB YyTBOPIOIOTHCSI B MeKax
TEPUTOPINl TEPUTOPIATLHUX TPOMAJ], B IKUX CIJIBCHKI, CEJTUIIHI, MiCbKi paju Ta/
a06o ixHi BUKOHABYI OpraHu, Ta/ab0 CilIbChKi, CEINIIHI, MiCbKi TOJIOBU He 3iHCHIO-
I0Th TIOKJIaIeHI Ha HUX KOHCTUTYIIIEI0 Ta 3aKOHAMU YKPaiHU TTOBHOBAKEHHS TTi/T
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yac MPaBOBOTrO Pe;KUMY BOEHHOTO cTany. Tak, C. MesibHUK 3a3Hauae, M0 a/IMiHi-
CTPaTUBHO-TIPABOBUI CTaTyC BIICbKOBUX aJIMiHICTpaIlill B YKpaiHi € clieliaibHuM
MIPABOBUM CTaTyCOM, CKJIAJI0BI YACTUHU IKOTO BU3HAYEHI 3aKOHOJABCTBOM 1 GKUIA
pospaxoBaHuii Ha BcebiuHe 3abe3ledyeHHsl TPaAaBOBOTO PEKUMY BOEHHOTO CTaHY
B Ykpaiui. Kpim Toro, BiH HarosoInye, 1o, 3Bakaloun Ha creludiky MmoBHOBa-
JKEeHb SIK KJIIOUOBOTO €JIEMEHTY a/IMiHICTPaTUBHO-IIPABOBOTO CTAaTyCy, IOBHOBA-
JKeHHsI BIHCHKOBMX afiMiHicTpaliiii aMicToBHO GaraTomaniTHi [7, c. 104].

3 OTJISIy Ha 1€ CJij 3a3HAYMTH, IO BILIUB IIPABOBOTO PEKMUMY BOEHHOTO CTaHY
Ha fisabHicTh Kabinery MinicTpiB Ykpainu Ta BiiCbKOBUX aMiHiCTpalliil € oue-
BUIHUM, YPaXOBYIOUH, 1[0 [OCTAIOTh IIPOOJEMU B CUCTEMI YIIPABJIiHHS MiK opra-
HaMM BUKOHABYOI BJIaJ/IM, a caMe BiliCbKOBUMHU a/IMiHICTpaIlisIMU, IKi BUKOHYIOTD
TTOBHOBa)KEHHST OpPraHiB BUKOHABYOI B, a TAaKOK BIMCHKOBUX aJIMiHiCTpaIliil
OKpPEMUX HaceJeHUX IyHKTIB.

Marepiaim ta MeToau

Buxoasuu 3 06’ekTa, 3aBJaHb Ta METH JOCJIKEHHs, HaMu Oy10 0O6paHO KOMII-
JIEKCHUM T/IXI/T 10 3aCTOCYBAaHHSA METO/IiB HAYKOBOTO Ti3HAHHS.

MeTo10710TIYHY OCHOBY JOCJI/IKEHHS CTAaHOBUTD JIaJIEKTUYHUI METOJI, 3aCTOCY-
BaHHS SIKOTO JIO3BOJIMJIO PO3KPUTHU MPABOBY MPHUPOY PEKUMY BOEHHOTO CTaHY
Ta oro BBeZieHHs. TaKoX 3a 1OTo J0IMOMOT0I0 BU3HAYEHO MOPSI/IOK (hOPMYBaHHS
Ta (pyHKIIII BIICbKOBMX afiMiHiCTpalliil i mpoaHaiizoBaHO 0COOIMBOCTI MisLIILHOCTI
Kabinery MinicTpiB YKpainu I/ yac yBeJeHHsI IPAaBOBOTO PEKIMY BOEHHOTO
CTaHy.

DopMabHO-IOPUINIHUN METOJI BUKOPUCTOBYBABCS [IJIs1 BCTAHOBJIEHHST 3MICTY
IIPAaBOBUX HOPM.

3acTocyBaHHs (DOPMAJIBHO-JIOTTYHOTO METO/LY CTAJIO MIJATPYHTM /U1 BUSBJICHHS
HeJ/lOJIIKIB y HalllOHAJbHOMY IIPAaBOBOMY PETyJIOBaHHI Ta MOIIYKY ILJISAXIB 1X
OJI0JIAHHS.

[TopiBHSAJIBHO-TIPABOBUIT METOJ I03BOJIMB BUBUMTHU JIOCBIJ] IHIIIMX KPaiH i BU3HA-
YUTHU TOPSIOK BBEJIEHHS MTPABOBOTO PEKMMY BOEHHOTO CTaHY.

3 BUKOPUCTAHHSM KOMYHIKATMBHOIO MeTOy BusHaueHo BB Kabinery Mimi-
CcTpiB YKpaiHu Ha BiiCbKOBi ajMiHICTpallii Ta IMpoaHali30BaHO HAIPSIMU 1X
B3aEMOJIii, 30kpeMa y cdepi 3abe3redeHHs TpaB JIOAUMHI B YMOBaX IPaBOBOTO
PeKMMY BOEHHOTO CTaHY.

Kpim Toro, 6ysi0 BUKopUCTaHO i iHIIN creliagbHi Ta 3arajbHi HAYKOBI METO/IH,
3aCTOCYBaHHS SAKUX JI03BOJIUJIO KOMIIJIEKCHO MINTH /10 PO3B’I3aHHST OKPECIeHUX
3aB/laHb.

124 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2023. Bun. 161



Korelova, V.A., Ryabchenko, Ya.S., & Solodka, A.P. The Influence of Martial Law on the Activities...

HopMaTuBHO-TIpaBOBOIO OCHOBOIO CTATTi CTaJW aKTU HAIlilOHAJIbHOTO 3aKOHO-
JaBCTBa YKpaiHU MPO perjiaMeHTallil0 MPaBOBOTO PEXUMY BOEHHOTO CTaHY
Ta 3/[iIiICHEHHS OpraHaMy BUKOHABYOI BJIQJIM CBOIX IIOBHOBAa)KEeHD y Pi3HUX cepax
JKUTTS JIep>KaBy I1iJ] Yac MPaBOBOTO PEKUMY BOEHHOTO CTaHY.

Oxpim Toro, 6ys10 BUKOPUCTaHO HAYKOBI Tiparli (haxiBIiiB y ramysi aaMiHicTpaTus-
HOTO TIpaBa JJist BCEOIYHOTO MOCIIKEHHST 3asIBJIEHOI TPOOIEMATUKYL.

PesyibraTii T2 0OrOBOpEHHS

IIpasoea npupoda eunurKHenns 60€HH020 cMaHy i 1020 peeiameHmauis
Y 3axonodascmei Ykpainu ma 3apyoincHux Kpain

BusnaueHHs1 IOHATTSI «BOEHHUI cTaH» HaBelleHO B cT. 1 3akony Ykpainu «IIpo
MIPAaBOBUI PEKMM BOEHHOTO CTaHy»: BOEHHWIT CTaH — 1€ OCOOJIMBUI TPABOBHIA
PEXKUM, 1[0 BBOAMUTHCS B YKpaiHi ab0 B OKpeMUX il MiCIEBOCTSX y pasi 30poii-
HOI arpecii 4u 3arposu Harajy, HeOe3IeKu Jep:KaBHill He3aleKHOCTI YKpaiHu,
ii TepuTopianbHiii 1igicHOCTI Ta mepexbadyac HaJaHHS BiJINOBIAHMM OpraHam
Jlep;KaBHOI BJIaJiW, BIMCHbKOBOMY KOMaH/IyBaHHIO, BiliCbKOBUM aJIMiHICTpaIlisiM
Ta OpraHaM MiCIIEBOrO CaMOBPSIlyBaHHsI IOBHOBasKeHb, HEOOXIIHUX /LIS BiZBEP-
HEHHsI 3arpo3H, Bijiciui 30poiiHoi arpecii Ta 3abe3medeHHsI HaIliOHATBHOI OE3ITeKH,
YCYHEHHSI 3arpo3u HeGe3NmeKn JepsKaBHIll He3aJaesKHOCTI YKpainu, ii Tepuropi-
aJbHil 1imicHoCTI [3].

Jlst Toro, 11106 eTasibHille JOCHIUTH 3MICT TOHATTS «BOEHHUIN CTaH», IPOIIO-
HYEMO 3BEPHYTHCS JI0 IHO3eMHOTO JIOCBIy TO/I0 3aCTOCYBAHHS I[bOTO TTOHSATTS.
Y nmanomy BUIAJKYy KpaiHUW MOKHA TOMIJIUTH Ha ABI rpynu: 1) KpaiHu, B SKUX
BUKOPHUCTAHHS BOEHHOTO CTAHY YiTKO BU3HAUAETHCS Ta JO3BOJSETHCS 3aKOHAMU
(manpukmian, €runet, Kanaza, Ykpaina); 2) Kpainu, gKi 3aKOHOZABUO HE 3aKPill-
JIIOIOTH 1 He TI03BOJIIIOTh OTOJIONIeHHSI BOeHHOTO cTany (Hampukian, CIIA,
[cnanpig, Ipan) [13].

[t mepiioi rpynu KpaiH yce J0OBOJII 3pO3yMLJIO, TPAaBOBUIN PeKUM BOEHHOTO
CTaHy Ta MOJAJIBIII [Iil OPTaHiB BJIAN YiTKO BU3HAUAIOTHCS MPUTHATUM 3aKOHOM,
O/IHAK, BUHUKAE MMUTAHHS: YUM PErJIaMeHTYIOTbCS il BJIAU y TUX KpaiHaX, sKi
3aKOHOABYO He 3aKPiluIn Ta 3a00POHWJIM OrOJIONIEHHS IPABOBOTO PEKUMY
BOEHHOTO CTaHy, IIPOTE€ BUHUKJA CUTYAIlisl, sika TOTPeOY€E OTOJIOIIEHHS] TAKOTO
crany? [lyis xpain, sSKi IPsIMO He JI03BOJISIIOTH OTOJIOIIEHHST IPABOBOTO PEKUMY
BOEHHOTO CTaHy, ajie TaM, Jie BOEHHUI CTaH OTOJIONIEHO, IOPUANIHIM OOTPYH-
TYBaHHSIM JUUIsT I[bOTO YacTo € J{oKTprHa HeOOXiAHOCTI 3araJbHOTO TpaBa ado ii
piznosun [13].

[Tpukaamom 3acrocyBanHst JlokTpuHM HeoOXigHOCTI 3araiabHOro mpasa € Cro-
aydeni [HItatu Amepuku. Tak, y CIITA Hemae npssMOro KOHCTUTYITIITHOTO TTpaBa
OTOJIOIIYBAaTH BOEHHMIA CTaH, i BYEHI 4aCcTO TJyMadaTh 3aKOH Tak, 100 [03BOJIUTH
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3a mMoTpedu iMIIeMeHTAIlif0 BOEHHOTO cTaHy. lle mae HaM po3yMiHHS TOTO, IO
BOEHHUI CTaH Ma€ IOpU/IMYHE MIATPYHTS 1 B pa3i HOTO 3alIpOBa/KEHHS JlepKaBa
MMOBUHHA CIIMpaTUCs Ha HOpMHU TipaBa [13].

3axo/laMi MPaBOBOTO PeXMMY BOEHHOTIO CTaHY Ha 3aKOHOJABYOMY PiBHI €
BIIPOBA/I)KEHHST KOMEH/IAHTCHKOI TOAMHU, OOMEXeHHs TIPaB JIIOAUHU, BIPOBA-
JUKEHHS 3aXO/[1B JIJIST eBaKyallil HacesJIeHHsI, CTBOPEHHS BIMCbKOBUX /IMIHICTpaIliii,
HaJIaHHS BilICbKOBOMY KOMaH/IyBaHHIO, OPTaHaM JIep:KaBHOI BJIa/id, BiliCbKOBUM
aJIMiHICTpAIlisSIM Ta OpraHaM MiCIIeBOTO CaMOBPSI/lyBaHHS I1€BHUX ITOBHOBAKEHD,
HeOOXIiTHUX JIJIST Bi[BEPHEHHS TIOTEHIIIHOI 3arpo3H, Bijcidi mpoTu 30poiiHOI arpe-
cii Ta 3abe3meueHHs HAIlIOHATBHOI Ge3nekn B Meskax kpainu. Came 1eil mepestik
Nl BU3HAYa€ThCs B 3akoHi Ykpainu «IIpo rpaBoBuii pe;kuM BOEHHOTO CTaHY»
Ta 3abe31euye 3aXUCT IUBIIBHOTO HaceTeHHsT, eheKTUBHY AisIbHICTE 3OPOITHNX
Cuut Ykpaiau Ta pe3yJIsTaTHBHY B3a€MO/III0 OPraHiB AE€PKABHOI BIAIN MiK COOOIO
[3, cT. 8].

Bapro 3a3HaunTH, 1110 3aMPOBAKEHHST KOMEHIAHTCHKOI TOAMHU B YMOBAaX BOEH-
HOTO CTaHy Ma€ 00’€KTHUBHE i PO3yMHe OOIPYHTYBAHHS, OfIHAK, HE3BAKAIOUN Ha
JIOCTATHE TIPABOBE PETYJIOBAHHS PEXUMY BBEIeHHSI KOMEH/IAHTChKOI TOIWHH,
BiIMIOBia/IbHICTD 32 ii GesrnocepeiHe MOPYIIeHHsT Hapasi He mepeabavyeHa. Bij-
CYTHICTb Bi/IIIOBI/JaJILHOCTI 3a MOPYIIEHHSI KOMEH/AHTCHKOI TOJAMHU 3YMOBJIIOE
BHUZKEHHS 11 eeKTUBHOCTI SIK 3ac00y 3abe3MeueHHsI TPOMAJICHKOTO MOPSIIKY Ta
6e3reKu, a TAaKOK MPU3BOJUTDH /10 3aCTOCYBAHHS 0 TIOPYITHUKIB He Tependa-
YeHUX 3aKOHO/IABCTBOM 3aX0/liB BUXOBHOTO XapaKTepy, 0 MOKe PO3TJISIaTUCh
y KOHTEKCTI 1opyiieHHs npas Jjoaunu [14, c. 179].

[TpaBoBOIO OCHOBOIO BBE/IEHHS PEKUMY BOEHHOIO CTAHy €, BiJIIIOBITHO 10 CT. 2
3akoHy Ykpainu «IIpo mpaBoBuil pekum BOEHHOTO cTaHy», KoHCcTUTYIIisS
Ykpainu, 3akon Ykpainu «IIpo mpaBoBuii pekuM BOEHHOTO CTaHy» Ta YKa3s
[IpesugenTa YKkpainu mpo BBeIEHHsT BOEHHOTO CTaHy B YKpaiHi abo B OKpe-
MUX 11 MicIleBOCTSX, 3aTBep/skeHnil BepxosHoio Panoio Ykpainu. Baxkianso
3a3HAUYUTH, MO I1i MPABOBI aKTHU TMOKJMKAHI PETyJI0BATH AidJbHICTb OPTaHiB
JIep;KaBHOI BJIaAu, BiliCbKOBOTO KOMaHAYBaHHS il BilCbKOBOCIYKOOBIIB /s
edeKTUBHOTrO (PYHKI[IOHYBAaHHS JIep:KaBU Ta 3aXMUCTY il TePUTOPiaIbHOI IiJjic-
HOCTI, a TaKOK 3a0e3IedeHHs JOTPUMaHHs HeBiJ'€MHUX 1IpaB JIOAMHU Ha BCIii
TEPUTOPIl KpaiHU.

Crarrs 5 3akoHy Ykpainu «IIpo mpaBoBuii pesKUM BOEHHOTO CTaHy» BU3HAYa€e
MOPSAZIOK BBeJIEHHS BOEHHOTO cTaHy. OTKe, BIAMOBIIHO /10 Ii€i CTATTI MOXKHA
BUOKPEMUTH TaKi eTaly BBeJeHHs BO€HHOTo crany: 1) Paja HamioHanbHoi 6e3-
ek i 06opoHn Ykpainu mojae Ha poarisia [IpeaugeHToBi YKpaiHu Mpomos3uilii
I[0/I0 BBEJEHHS BOEHHOIO CTaHy B YKpaiHi abo B OKpeMuX il MiCIIeBOCTSX;
2) IIpesunenT Ykpainu y pa3i NpUUHATTS BiJIOBIIHOTO PIllIEHHST BUAE YKa3 PO
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BBEJIEHHSI BOEHHOTO CTaHy B YKpaiHi ab0 B OKpeMUX ii MicIIeBOCTSAX i HerailHO
3BepTaeThcs 10 BepxoBHol Paau Ykpainu 1on0 Moro 3aTBepyKeHHS Ta MO/A€
O/IHOYACHO BiAIMIOBIIHUI TTPOEKT 3akoHY; 3) BepxoBna Pana Ykpainu 3artBep-
mkye Ykas IIpesumenta Ykpainu mMpo BBeJE€HHS BOEHHOTO CTaHy B YKpaiHi a6o
B OKpeMUX il MiCIIeBOCTSX, SIKMI TiJJIATa€ HETaitHOMY OTOJIOIIEHHIO Yyepe3 Mejlia
ab0 ONMPUITIOHEHHIO B iHIIHNI crioci6 [3].

Yka3z IIpesunenta Ykpainu, 3atBep/keHuil BepxoBHowo Pazoto, onpuiioaHio-
erbest O(ILIHO PA30M i3 3aKOHOM IIPO 3aTBEPKEHHs 1IbOTO yKa3y Ta Habupae
YIMHHOCTI OJ{HOYACHO 3 HaOpaHHSIM YMHHOCTI HOBMM 3aKOHOM. Taka Iporieaypa
Oy.sia BuKoHaHa i 24 mororo 2022 p.

Iopsaodox popmysanns ma pyuxuii 6ilicok06UXx AOMIHICMPAUIU AK MUMHACO-
6UX Op2aHie 6UKOHAEY0I 61a0U

Bignosigno no 3akony Ykpainu «IIpo rnpaBoBuil pekuM BOEHHOTO CTaHy» Ha
TEPUTOPIAX, HAa SIKUX BBEJEHO BOEHHMII cTaH, 11 3abesnedenns il Koncrury-
il Ta 3aKOHIB YKpaiuu, 3abe3rmevyeHHs] Pa3oM i3 BiiChKOBUM KOMaHIyBaHHSIM
3alpoBa/’KeHHs Ta 3/1MCHEHHSI 3aX0/liB IIPABOBOIO PEXUMY BOEHHOTO CTaHY,
000pOHH, MUBIIBHOTO 3aXUCTY, TPOMaJICbKOI OE3MEKN i MOPSIAKY, 3aXUCTy KPH-
TUYHOI iHDPACTPYKTYPH, OXOPOHU TIPaB, CBOOOJI i 3AKOHHUX IHTEPECIB TPOMAISH
MOKYTb YTBOPIOBATUCSI TUMYACOBI /lep:KaBHI OpraHu — BIICHKOBI aiMiHiCTpaIltii
[3, 4. 1cT. 4].

BiamosizHo 10 4. 2 cT. 4 BKa3aHOTO 3aKOHY PillleHHs PO YTBOPEHHS BiliChKOBUX
azMiHicTpalliii npuiiMaerbes IlpesugenToM YKpainu 3a MOJaHHAM 00JaCHUX
JepsKaBHUX aAMiHicTpalliii abo BiliChKOBOro KOMaHyBaHHs. BapTo 3a3HauuTH,
[0 BiICBbKOBI a/IMiHiCTpallil HaceJeHUX MYyHKTIB YTBOPIOIOTHCSI B MeKaX Tepu-
TOPIll TEPUTOPIATBHUX TPOMA, Y SAKUX CLIBCHKI, CEJUIHI, MiCbKi paju Ta/abo
iXHI BUKOHaBYi opranu, Ta/abo0 CiJIbChKI, CEIMIHI, MIChKI TOJIOBU He 3/1iICHIOIOThH
MOKJIaJIeHi Ha HUX KOHCTHUTYINEIO Ta 3aKOHAMU YKpaiHU TIOBHOBA)KEHHS, a TAKOXK
B IHIIMX BUIIAJKaX, epeabadeHnx 3akoHoM YKpaiuu «IIpo mpaBoBuil pexum
BOEHHOTO CTaHY».

Y paiioni, obacti BificbKOBI ajMiHicTparlii yTBOPIOIOTHCS y pasi HECKIUKAHHI
cecii BiZIMIOBIIHO paiflOHHOI, 00JIACHOI pajii Y BCTAHOBJIEHI 3aKOHOM YKpaiHu
«ITpo miciieBe caMOBpsiiyBaHHsST B YKpaiHi» CTPOKH ab0 MPUITHHEHHS iX TTOBHO-
BaykKeHb 3Ii[HO i3 3aKOHOM, ab0 /s 3AiliCHeHHs KepiBHUITBA y cdepi 3abesie-
YeHHsT 0O0POHM, TPOMAACHKOI Oe3eKn i MopsAKY. Y pasi IPUAHSTTS PillleHHs
PO YTBOPEHHSI PailoHHKUX, 00JACHUX BiliiChKOBMX aJMiHicTpalliii iX crarycy
HaOyBarOTh BiAMOBIAHO pailoHHI, 0OacHi mAepsKaBHI aaMiHiCTpaIlii, a TOJIOBH
pailoHHKX, 00JIACHUX JIePKaBHUX aJMiHiCTpalliil HabyBalOTh CTATyCy Ha4yaJbHUKIB
BiIMOBIIHNUX BIMCHKOBUX afMiHICTpAITiii.
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BiiicbkoBi ajmiHicTpariii HaceeHUX MyHKTIB (JOPMYIOTHCST 3 BIiFICHKOBOCIYKOOB-
1[iB BilicbKOBUX (hOPMYBaHb, YTBOPEHUX BIJIIOBIIHO 10 3aKOHIB YKpainu, ocib
PSIIOBOTO i HAYATBHUIIBKOTO CKJIALY ITPABOOXOPOHHUX OPTaHiB, CIIy;KOM 1IUBITb-
HOTO 3aXMCTY, SKI BIJIPS/IPKAIOTHCS /0 HUX Y BCTAHOBJIEHOMY 3aKOHO/IABCTBOM
HOPSIIKY JIJIsE BUKOHAHHS 3aBJaHb B iHTepecax 060POHU epsKaBy Ta il Oe3reku
i3 3a/MIIeHHsIM Ha BICHKOBIN Ca1ysK0i, C1y»KO1 y IIPaBOOXOPOHHKMX OpraHax, opra-
HaX Ta MiPO3/IiJIaX MUBIILHOTO 3aXUCTy Oe3 BUKIIOYEHHS 31 CIUCKIB 0C060BOTO
CKJIAy, a TAaKOJK TPAIliBHUKIB, SIKi YK/ TPYAOBUI JOTOBIP 3 0OJACHUMU Biii-
CHKOBUMHU aaMiHicTpartisimu (y pasi iX yTBopeHHsT) ab0 3 [eHepasbHUM MITabOM
36poitnnx Cun Ykpaiuu (SKIo y BiANOBiAHI 06gacTi He yTBOpeHO 0bJacHy
BilICbKOBY aJIMiHICTPAILiIO).

Y pasi HaOyTTS pailOHHOIO, 0OJIACHOIO JIEPIKABHOK aJIMiHICTpAIliEr0 cTaTycy Bij-
HOBiZHO paitoHHOi, 06/IaCHOI BICHKOBOI ajMiHiCTpaIlil ocaay AepKaBHUX CIIYK-
GOBINB y TaKUX aJMIHICTPAIisIX MOXKYTh 3aMIlATUCST BifICbKOBOCTYKOOBIISIMU
BiliCbKOBUX (hOpPMyBaHb, YTBOPEHUX BiAMOBIIHO 70 3aKOHIB YKpaiHu, ocobamm
PSIZIOBOTO 1 HAYAJIBHUIIBKOTO CKJIA/Ly TIPABOOXOPOHHUX OPraHiB, CIyKOU IIMBLIBHOTO
3aXUCTY, SIKi BIZIPS/IZKAIOTHCS /10 HUX Y BCTAHOBJIEHOMY 3aKOHOJIABCTBOM TTOPSI/IKY
JUIsT BUKOHAHHS 3aB/laHb B iHTepecax 0OOPOHM Jiep:kaBy Ta 11 Ge3leKu i3 3ayim-
MIEHHSIM Ha BIACHKOBIN CJrysK0i, cyskKOi B MPaBOOXOPOHHUX OpTaHaxX, OpraHax Ta
MiIPO3/i/IaX [UBIIBHOTO 3aXUCTy 0e3 BUKJIIOUEHHS 31 CIIUCKIB 0COGOBOrO CKJIALY.

Y pasi yTBopeHHs pallOHHUX, 00JaCHUX BICHKOBUX aJMiHiCTpaliil y JIeHb
HaGpaHHs YnHHOCTI akToM I[IpesmmenTta YKpaiHu mpo iX yTBOPEHHS TIPUTIHHS-
I0ThCSI TIOBHOBA)KEHHS BiAMOBIIHUX pallOHHUX, 00JIACHUX BiiiCbKOBO-IUBLIBHUX
anminicTpariit [3, 4.9 cr. 4].

Tak, BilicbKOBi afMiHiCcTpallil 32 CBOIM MPABOBUM CTAaTyCOM € TUMYacCOBUMU
PO3MOPAIHUIBKO-BUKOHABYUMU OopraHamu. /o HUX MMOBHOIO Mipoi0 MOXKHA
3aCTOCYBAaTH 3araJibHy XapaKTEPUCTUKY OPTaHiB JeP;KaBHOTO YITPABJiHHS SK PO3-
MOPSITHUIIBKUX Ta BUKOHABYMX OPTaHiB /IePKAaBHOI BN, ajie 3 BAKOPUCTAHHSIM
METO/IiB, BJIACTUBUX BIlICbKOBOMY yTIPaBJiHHIO. KOoMIleTeHI1is BiliCbKOBUX a/IMiHi-
cTpaliiii mepegbavae 3AiCHEHHs JIMIIe TaKUX il SKi 6e3rnocepesHbo 3aCHOBaHi
Ha 3aKOHi 200 € HaCTiIKOM HeoOXiTHOCTI BUKOHAHHS 3aKOHiB. BogHowyac opranu
BiliCbKOBOI asMiHicTpartii, Oyaydu He JIIe BUKOHABYMMM, a W PO3MOPSIHUIIH-
KUMM, HaJIJIeH] BiJIOBIIHO /10 NMPUHITUITY IEHTpaJli3allil KepiBHUIITBA IpaBaMu
BCTAHOBJIIOBATHU HOBI ITPaBUJIA, BUJABATH HA OCHOBI 3aKOHO/IaBCTBA Ta B MeKaX
MEeBHUX TIOBHOBasKeHb 00OB’SI3KOBI J/IsI BUKOHAHHS ITAJETJIUMU OpraHaMy Ta
MOCAZIOBUMHU 0cOOaMU aKTH YIPaBIiHHS SIK HOPMATWBHI, Tak 1 iHAWBILya bHi,
SIKI CIIPSIMOBAHI Ha 3aITPOBAJKEHHs 1 3/IIICHEHHS 3aXO/iB MPAaBOBOTO PEKUMY
BOEHHOTO CTaHY.
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[TpoanasnizyBasiu ct. 15 3akony Ykpainu «IIpo mpaBoBuii pekiM BOEHHOTO
CTaHy», TOBHOBA)KEHHS BIMCHKOBUX aJIMiHICTpaIlili MOKHA NPEJACTABUTU SIK
CYKYITHICTD HANPSIMiB isIHOCTI B TakuX cdepax: Oro/pKeTy Ta hiHAHCIB; ypas-
JIHHS MaitHOM; MicTOOYIyBaHHS, JKUTJIOBO-KOMYHAJIBHOTO IOCIIOAAapPCTBa, TOP-
riBJji, mo6yTOBOro 0OCIYrOBYBaHHS, TPAHCIIOPTY, 3B’I3KYy 1 TeJIeKOMYHIKaIili;
OCBITH, OXOPOHU 3/I0POB’SI, KyJBTYPH, (DI3KYIBTYPU i CIIOPTY, COTHATBHOTO 3aXUCTY
HaCeJIeHHST; PeTyJII0BaHHS 3eMeJIbHUX BiJIHOCHH, OXOPOHU JOBKLJLJIS Ta MaM SITOK
ictopii abo KyabTypH; 0O0OPOHM, HAI[IOHATBHOI OE3MeKH Ta IUBIJIBHOTO 3aXW-
CTY; TIOBHOBA;KEHHS 1110/I0 BUPIIIEHHS OpraHi3alliiiHo-1Ipe/CTaBHUIIBKUX ITUTaHb
Ta y cdepi aJIMiHICTPAaTUBHO-TEPUTOPIATBHOTO YCTPOIO.

[Topsiok B3aeMozil BifiCbKOBOrO KOMaH/lyBaHHSI Ta BiICBKOBUX aJMiHicTpaliiit
13 MiHiCTepCcTBaMM, IHITUMU I[eHTPAJIbHUMM OpraHaMi BUKOHABYO1 BJIQ/IU 111010
3abe3IeyeH st 0/IepKaHHs IPABOBOTO PEKUMY BOEHHOTO CTaHY, 3aXUCTY Oe3TeKH
IPOMAJIgH Ta iHTEPECiB Jep:KaBU, a TaKOXK IiMOPSIKYBAHHS YW OIIEPATUBHOTO
MiAMOPSIKYBaHHS iM IHIIUX YTBOPEHUX BIAIMOBIIHO /10 3aKOHIB YKpaiHW Bili-
chbKOBUX (hOPMYBaHb Ta MPABOOXOPOHHUX OPraHiB, abo0 iX 3’€/HaHb, BIlICbKOBUX
YaCTHH, YCTAHOB Ta OpraHi3ailiil Bu3HayaeTbcs BepxoBHuM [o10BHOKOMaH/1yBa-
yem 36poitnux Cusr Yipaiu.

Ocooausocmi disnvnocmi Kaodinemy Minicmpie Ykpainu nio wac é6edenns
npaeso6ozo pexcumy 60EHH020 CMany

Tax, ogHUM i3 HalBaKJMBIIINX OPTaHiB BUKOHABYOI Biagu € came Kabiner
MinicTpiB Ykpainu, skuii Bignosigno 10 poda. VI Koncrurytii Ykpainu [12] Ta
3akony Yrpainu «[Ipo Kabiner Minictpis Ykpainu» [15] 3abe3neuye BUKOHAHHS
3aKOHIB 1 3aliMA€THCSI HAWBAKJIMBIIIIMMU MTUTAHHSIMM, 30KpeMa TIiJ Yac BBEICHHS
pPEKMMY BOEHHOTO cTany. 3risino 3i ct. 12! 3akony Ykpainu «IIpo mpaBoBuit
PEKUM BOEHHOTO cTaHy» AisibHicTh Kabinery MinicTpiB YKpainu B yMoBax
BOEHHOI'O CTaHy Ma€ TeBHI 0COOJMBOCTI, 1110, 30KpeMa CTOCYIOThCs ITUTaHb 000-
ponu, 3a6e3edeHHsT YKPaiHChKOI apMii Ta TyMaHiTapHUX MUTaHb [3].

ITepi 3a Bce BasKJIMBO 3BEPHYTH yBary Ha posnopsipkends Kabinery MinicTpis
Yipaian «IIutanHs 3anpoBaKeHHsT Ta 3a0e3TeYeH s 3/IiiICHEHHST 3aX0/IiB Mpa-
BOBOT'O PEKMMY BOEHHOTO CTaHy B YKpaini» Big 24.02.2022 p., akum 3aTBep-
JUKEHO TIJIAH 3aXO/IiB IS 3a0e3eueHHsT PeryJIIOBaHHS PEKUMY BOEHHOTO CTaHy,
3a0€3MeYNBINN HAJIEKHY B3a€EMOJIII0 Ta KOOPANHAIIIO OPTaHiB JePKaBHOI BN
3 BiliCbKOBMM KOMaH/IyBaHHIM, TOCHJIEHHS OXOPOHU 00’€KTIB KPUTUYHOI iH(-
pacTpykTypH, 3abesredeHHss poOOTH GOMOOCXOBHII Ta 3a MOTPeOU eBaKyallifo
Hacesienss [16].

Oxkpim Toro, Kabiner MinicTpiB Ykpainu 3aiiMacTbcs MUTaHHAM 3a0e3IeUeHHSs
YKpaTHCHKOI apMil BciM HeoOXimHnM. 30KpeMa, OyJia 3MiHeHa TIPoIeypa myo.rid-
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HUX 3aKyMiBeJsb, a caMe J[03BOJIEHO 3aMOBHUKAM KYIyBaTH TOBapu 0e3 BUKOPH-
cTaHHsA cucrteMu Prozorro.

Huska yxBajieHUX MMOCTAaHOB CTOCYIOTbCS NMUTaHb HAPOJAHOTO CIHPOTUBY U
TEPUTOPIAIbHOI 000POHH, 30KpeMa, yPsiJi BPEryJioBaB MUTAHHS 3aCTOCYBaHHS
BOTHEMAIBHOI 30pOi MMBIIBHUMHU TPOMaASTHAMU 3a/JIs1 BifICi4i Ta CTPUMYBaHHS
36poiiHoi arpecii pociiicbkoi (enepariii il iHIIUX Jep:KkaB IPOTH YKpaIHU; 103-
BOJIUB GIHIIM TEPUTOPiaTbHOI 000POHU BUKOPUCTOBYBATH BJIACHY MUCTHBCHKY
36poio Ta HaboI 110 Hel.

Takox Kabiner MinicTpiB YKpalHu BperyJioBaB IUTaHHS IIPUTSATHEHHS POCil
JI0 BIMOBIANIBHOCTI, a caMe BiIKOAyBaHHs 30MTKiB, 3aBIaHUX YKpaiHi i
vac BiliHu. [I71s1 TOTO, 11006 PO3MOYATH MPOIEC MiAPAXyHKY 3aBIaHUX 30UTKIB,
Ypsz 3aTBepIUB MPOleyPy NoAaHH iH(hOopMallil Mpo MOMIKOKEHY Ta 3HUIIEHY
HepyxomicTb. Bignosigno mo IToctanosu Kabinery MinictpiB Yipainu «IIpo
36ip, 06poOKy Ta 06K iH(opMallii PO MOUIKOAKEHE Ta 3HUIIEHE HEPYXOME
MaifHO BHACJIIOK OOWOBUX JIiil, TEPOPUCTUUHUX aKTiB, AUBEPCIH, CIPUIMHEHNX
BilicbkoBoIo arpecieio Pociiicbkoi Denepartii» Bix 26.03.2022 p. na Minicrep-
cTBO 1M(POBOI TpaHchopMallil MokaageHo: 36ip Ta 36epiraHHs iHOOpMAaIiiHIX
MOBIIOMJIEHD TIPO TOIIKOJKEHE Ta 3HUIIIEHE HEPyXOMe MailHO BHACJIZIOK 60iio-
BUX J[ili, TEPOPUCTUYHUX aKTiB, UBEPCii, CIPUUMHEHUX BiliCbKOBOIO arpecieio
pociiicbkoi (enepariii, iporpaMHIMHU 3acobamu €IMHOTO IePKaBHOTO BeOIOPTATY
eJIEKTPOHHUX TIOCJIYT, 30KpeMa 3 BUKOPUCTAaHHIM MOOiIbHOTO fHoxaTka [Toprary
Hia [17, n. 4].

OTixe, Tij Yac BBeJEHHs pesknMy BOeHHOTO ctaHy Kabimer MinicTpiB Ykpainu
Ma€ MeBHi 0coOJMBOCTI Y 3AiHCHEHH] CBOET AiSIBHOCTI, a caMe [isIbHICTh YPsiiy
CTOCYETHCS TMTaHb PEryJIIOBaHHS PEKUMY BOEHHOTO CTaHy, 060poHH, 3abesIe-
YEHHS YKPalHCbKO1 apMil Ta TyMaHITapHUX IMUTaHb.

Bzaemooin Kabinemy Minicmpie Yxpainu ma 6iticokoeux aominicmpauii

Kpim Toro, ang kpaimoro (pyHKIIIOHYBaHHS Jiep;KaBHOI BJIAJM OPraHU BJAIH,
30KpeMa BUKOHABYOI, TOBUHHI MOCTIMHO B3aEMOMIATA Ta KOMYHIKYyBaTH OJWH
3 onHUM. Taka B3a€EMO/Iis B yMOBAX MPABOBOTO PEKUMY BOEHHOTO CTaHY, 3yMOB-
JieHoro 36poiiHolo arpecieo pd B Ykpaini, Mae 1epeayciMm 6e3rocepesnbo Top-
KaTUCSl TTUTAHHS 3BUIbHEHHS TUMYACOBO OKYIOBAaHUX TEPUTOPIH Bijl OKymalii.
Tak, Kabiner MinictpiB Ykpainu 3arBepaus [Tocranosoio Big 08.06.2016 p.
«ITonoxennst mpo MiHicTepcTBO 3 MUTaHb pPeiHTerpallii THUMYACOBO OKYTIOBAaHUX
TepUTOPIN YKpaiHu».

Bignosinno o nporo Ilosmoxenns, MiHicTepcTBO 3 TUTaHb peiHTerpailii TUM-
4acoOBO OKYIIOBAHUX TEPUTOPI YKpalHU € TOJIOBHUM OPraHOM Yy CHUCTEeMi IleH-
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TpaJbHIX OPraHiB BUKOHABUOI BJIa/H, 1O 3ab6e3edye (hOpMyBaHHS Ta peasisye
Jiep>KaBHY MOMITUKY 3 MUTaHb TUMYACOBO OKYIIOBAHOI POCIMCHKOIO (heepalliero
TepuTOPil YKpaiHu, a TaKoX MPUJIETJINX J0 Hei TepUTopill, JOTPUMaHHS HOPM
MI’KHAPOHOTO T'YMaHITapHOTO IpaBa Ha BCili TepuTopii YKpainu, indopmartiii-
HOTO cyBepeHiTeTy YKpainu, y cdepi 3aXuUCTy 1paB MPUMYCOBO MepeMillleHnx
(menoproBaHmx) 0cib, 30KpeMa 3aXUCTy MPaB 0Cib, IEMOPTOBAHNX 32 HAIIOHAIb-
HOIO o3Hakotw [18, m. 1].

[isimbHICTD, cClIpsIMOBaHa Ha peiHTerpaililo, € Tak 3BaHUM IePexiIHUM T1ePioIoM,
I/l 4ac SIKOrO caMe peasli3yeThCs Jiep;KaBHa IOJIITHKA, CIIPIMOBaHa Ha Bi/IHOB-
JIEHHSI TePUTOPiaJabHOI 1lisicHOCTI YKpainu (ITOBepHEHHS /Iep:KaBHUX KOPOHIB
ctanoMm Ha 1991 p.), BiiHOBJIEHHS OpraHiB /iep;KaBHOI BN SIK HA THMYaCOBO
OKYTIOBAHUX TEPUTOPIAX, TaK 1 IEOKYITOBAHUX TEPUTOPIIX, Ta PeIHTErpaIio 11X
TEPUTOPIll 1 HETIOBTOPEHHST OKYTIAIIii.

CTOCOBHO BifiCbKOBMX ajIMiHiCTpallili, BOHU € OpraHaM# TO/IBITHOTO TiOPSI/I-
kyBanHs. 11{oxo 3HauHOI cepu MOBHOBa)KeHb, HE3OCEPENHBO OB I3aHKX i3
BOEHHUM CTAaHOM, /iSIJIbHICTh BIHCHKOBUX aIMiHICTpaIliil CIPAMOBYETBCS, KOOP-
JIMHYETHCS Ta KOHTPOJIIOEThCsT TerepasbHuM mtabom 36poitanx Cuim Yipainu.
3 iHmmoro 6oKy, BilichKOBI asMiHiCTpaIlil yTBOPIOIOTHCS 3a pitieHHsiM [IpesumerTa
Ykpainu Ta iX AisIbHICTH TiCHO TIOB’si3aHa i3 AistibHicTiO Kabinery MinicTpis
Ykpainu.

Tak, 30Kpema, Taka B3aEMOIisT BUSIBISIETbCS Y (DiHAHCOBIN cepi AiSabHOCTI. Ypsi
[Tocranosoio Big 01.04.2022 p. sarBepaus Iopsgok ¢iHaHCOBOTO 3a0€3IIeUeHHS
MiSJTBHOCTI BIICHPKOBUX aJMiHICTpalliii, SKWil BU3Ha4Ya€ MeXaHidM (hiHaHCOBOTO
3abe31edYeH s [isIbHOCTI BIfICBKOBUX aJMiHiCcTpalliil, 30KkpemMa 3/iiiCHeHHS
oIJIaTH TIpalli MpalliBHUKIB Ta TPOIIOBOTO 3abe3edyeHHsT BiiichKOBOCTYKOOB-
iB BilicbKOBUX (hOPMYBaHb, YTBOPEHUX BIJIOBIIHO 10 3aKOHIB, 0Ci0 PsSI0BOIO
i HAYAIBHUIIBKOTO CKJIALy MTPABOOXOPOHHKX OPraHiB, CIyKOM IIMBLIBHOTO 3aXH-
CTY, SKI BiZIpsIZKAIOTHCS 710 HUX [19].

Ypsin po3mupuB MOBHOBAKEHHS BINCbKOBUX aJIMIHICTPAIliif 111010 3aJy4YE€HHS TPO-
MaJISIH JI0 CYCIIJIBHO KOPUCHKX POOIT, 110 J03BOJISIE CTBOPUTH TaK 3BaHY «apMito
BiHOBJIEeHHs». Take pimenns 6yao satsepakeno ITocranosoio Kabinery Mimi-
crpiB Ykpaiuu «IIpo BHeceHHs 3MmiH 110 TTopsiKy 3aydeHHs MpaiesgaTHux ocio
JI0 CYCIILJIBHO KOPUCHUX POOIT B yMOBAaX BOEHHOTO cTany» Bix 16.12.2022 p. [20].

dx npuknan B3aemonii Kabinery MinicTpiB Ykpainum Ta BifiCbKOBUX aaMi-
HicTpaiiii moskaa HaBectu [loctanoBy Kabinery MinicTpiB Ykpainu «/leski
MUTAHHS MABUIEHHS 0O0POHO3ATHOCTI JIepsKaBU Ha TEPioj] BOEHHOTO CTaHy»
Biz 30.03.2023 p., ko010 Ha BiiiCbKOBI agMiHiCTpallii MOKJIa1eHo, 30KpeMa, 000B’s-
30K 11010 OYIiBHUIITBA BiiiCbKOBUX IH)KEHEPHO-TEXHIYHMX 1 hopTrdikamiiHux
criopyn [21].
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OTsKe, MisUTBHICTD BIHCHKOBHX aIMiHICTpaIliil 3 6araTboX MUTaHb CIIPSIMOBYETHCS,
KOOPAMHYETHCS Ta KOHTPOJIOEThCs came Kabinerom MinicTpis Ykpainu.

Hisnvnicmo giicokosux adminicmpauivi ma Kabinemy Minicmpie Ykpainu
Y cepi 3abe3neuenns npas 0OUHU 8 YMOBAX NPABOBO20 PEHCUMY BOEHHO20
cmany

BiiicbkoBi agMinicTpallii B yMOBax BBEJIEHHS PEKUMY BOEHHOIO CTaHY, 30KpeMa,
3IIICHIOIOTH 3aX0/M MO0 OXOPOHU TIpaB, CBOOO/ i 3aKOHHMX 1HTEPECiB IPOMAaJIsIH.
Opnak BapTO 3a3HAYMTH, IO BIICHKOBI afMiHiCTpallil X04 i MafOTh 3aXUIIATH
mpaBa Ta CBOOO/M JIIOJEHl B yMOBAaX BBEJECHHSI PEKMMY BOEHHOTO CTaHy, IIPOTE
3a/71s1 3a0e3redeHHst e()eKTUBHOTO BiiCHKOBOTO 3aXMCTy HaceJeHHsI, BIIChbKOBI
aZiMiHicTpaIlii MOKYTh CYTTEBO OOMEKYBATH OCHOBOITOJIOXKHI MpaBa JIIOANHH,
rapantoBani Koncruryitiieio Ykpainu. Take mososkenns 3akpirieno y cr. 64 Kon-
cTuTyIiii YKpainu, a came Te, 1[0 B yMOBaX BOEHHOTO a00 HA/[3BUYAWHOTO CTAHY
MOKYTh BCTAHOBJIIOBATHCSI OKPeMi 0OMEKEHHs TIpaB i cBOOOJ i3 3a3HAYCHHSIM
CTPOKY /il 1UX 0OMEKEHb.

Cunin 3a3HauUTH, 1[0 B IPAKTUYHOMY acCIHeKTi IIPU PeKMMi BOEHHOIO CTaHy Ha
nepiie Miciie BUXOJUTDb 3aXUCT JIEP5KaBHOTO CYBEPEHITETy Ta TepPUTOPialbHOI
isicHocti kpaiuu. [Ipore 11e 30BcimM He 03HaAUaE, 110 TpaBa JIOIUHU He 3abe3Iie-
YYIOTbCS, Y IaHOMY BUIIQJKY BaXKJIMBO PO3YMITH, 1110 iHTEpecU Jeps;KaBH, 3a/J1s
il 3aXUCTY, MAIOTD TlepeBarv HaJl iHTepecaMu JIIOIUHHU, ajie 1[e He CTOCYEThCS TUX
mpaB i cBoOO, ki BusHaveHi y 4. 2 ct. 64 Koncrurytii Ykpainm.

OcCHOBHUM 3aBIAaHHSAM JIepKaBu € 3a0e3levueHts JOTPUMAHHS TIpaB i cBOOO
JIOAMHU Yy Oyab-sKiil cuTyailii, i Ti mpasa, 1[0 TOPYIIEHi IepKaBOI0-arPecOPOM,
1 Ti, SIKI lep;KaBa cama MOPYIIYE.

OpnuM 3 ocHOBHUX 3aBAaHb Kabinery MiHicTpiB € miaTprMKa HaceJeHHs Kpa-
iHM, @ caMe — BUJIAHHS MTOCTAHOB 3 HA/IAHHS COIATbHUX IMIJIbT 5K JJIS 1UBIJIb-
HUX TPOMAJISH, sIKi BTPATHJIN CBOE [KEPEo 3apOobiTKY, Tak i [JIsT TUX, sIKi CTaJIH
BUMYIIIEHVMU TepeceeHIsIMI (30KpeMa BHYTPINTHBO mepemitnienux oci6). Kpim
TOTO, Tiepe]] IePKaBHUMU OPraHaMK ChOTO/IHI MOCTA€ 3aBHaHHs 3a0e3TedeHHs
MOCHJIEHOTO COTIATIbHOTO 3aXKCTY 1 UIST BifICbKOBOCTY;KOOBIIIB, 110 BILIMBAE HA
cTan 06opoHo3IaTHOCTI Kpainu [22, c. 165].

Ka6iner MinicTpiB i BificbkoBi agmiHicTpaliii B3a€EMOIIOTh 1 s 3a0e31eueH st
JIOTIOMOTH BHYTPIIIHBO mepemineHnM ocobam. OCKiIbKM depe3 MOBHOMACIII-
tabHe Bropruerss Pociiicbkoi Dexepaitii B Ykpainy BelnKa KiJbKiCTb JHOJei
nepemictuacs 3i Cxoy Ta meHTpy Ykpainu Ha ii 3axiz, mpobiemMa BUMYIIEHOT
Mmirpaittii Ta ii po3B’g3aHHs CcTaja OJHIEI0 3 TOJIOBHUX JIJIS1 JIePsKaBU 1 CYCITJIbCTBA
[23, c. 144]. IIpu npoMy aepskaBa MPUIIJISE 3HAYHY YBary CTBOPEHHIO HAJIEKHUX
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YMOB JIJIsI TapaHTYBaHHS peastisailii rpoMaj/isTHaMU BCiX HaZlaHUX iM KOHCTUTYIIi€I0
Ykpaiau 1paB i cBo60/ Ta 3abe3medeHHsT PaBONOPsIAKY |24, c. 6].

Bucnosku

B ymoBax /il 11paBoBOro pe;kMMy BOEHHOIO CTaHY /IiJIbHICTh OPraHiB BUKOHABYO1
BJIQJIM CHPSIMOBYETHCSI Ha MiATPUMKY 0OOPOHO3IATHOCTI KpaiHu, 3abe3IedeHHs
3aXMCTy IUBIJIBHOTO HaceJeHHs, OXOPOHY IpaB Ta iHTepPeciB IPOMaJIsiH TOIIO.
Binrak, ocHoBHa MeTa (DYHKITIOHYBaHHSI OPraHiB BJA/M TIOJISITAE B SIKHANIIBU/L-
oMy HaOJIVKEHHI TePEMOTH.

[Tpu nbomy ass migBuieHHS e(eKTUBHOCTI /Iep>KaBHOTO yIPaBJIiHHSA CTBO-
PIOIOTBCST HOBI TMMYAcOBI OpraHu — BiliCbKOBI ajMiHicTpallii. CripsiMmyBaHHS,
KOOPJIMHAIIIIO Ta KOHTPOJIb 3a JiSJAbHICTIO BIMCBKOBUX aJMiHICTpalliil 3 MUTaHb
3abe3redentst 0O0OPOHU, TPOMAJICHKOI OE3TMEeKN 1 TOPSIIKY, 3aXUCTY KPUTHIHOI
iHppacTpyKTYypH, 3/IIICHEHHS 3aXO0/IiB TPABOBOTO PEKMMY BOEHHOTO CTaHY 37Iiiic-
Hioe Tenepaspumii mrab 36poiinnx Cua Ykpainu, a 3 iHmmx nutanb — Kabiner
MinicTpiB YKkpainu B MeKax CBOIX ITOBHOBaKE€Hb.

Came Kabinerom MiHiCTPiB KOOPANHYETHCS BEJMKA YACTHHA MMATAHb, 110 Haje-
KaTh /0 KOMIIeTeHIlil BiiCbKOBUX aJMiHicTpaliil. 30KpeMa, B3aeEMO/Iisl MiX
UMW OpraHaMU BUSIBJISIETHCS 3 TaKUX MUTaHb, K (hiHaHCOBE 3a0e3MedeHHst
JSIBHOCTI BICHbKOBUX aJIMiHICTpaIliii, 3/IiHCHEHHS OIJIaTH Tpalli NpalliBHUKIB
i rpomose 3abe3neyeHHs Cay:KOOBIB BiiicbKOBUX (hOPMYBaHb; BU3HAYCHHS
PO3IIMPEHHS MOBHOBA)KEHD BiICHKOBUX aJMIiHICTpPAIill; MiABUIIEHHS 0O0POHO-
3IATHOCTI iepsKaBy; 3abe3medeH s TIpaB JIOAMHN B YMOBaX MPABOBOTO PEKUMY
BOEHHOTO CTaHY.

BaxximBuMm HanpsmoM gisibHocti Kabinery Minicrpis Ykpainu it BifichbKOBHX
azMiHicTpaiii € 3abe3medenns mpas i cBOOO JTOAMHU I TPOMASHUHA, COLiaIh-
HUW 3aXMCT TaKUX TPYI HaceJeHHs, SIK BifIChKOBOCIY/KOOBIIi Ta BHYTPIIIHBO
nepeMiteHi ocoom.

3 MeToro miaBuIeHHs B3aemoii Kabinery MinicTpiB i BificbKOBUX ajMiHicTpariii
Ta IMi/I3BITHOCTI OCTaHHIX yPsi/I MA€ HAJlaBaTU BIlICbKOBUM a/IMiHICTpallisiM 3BITH
PO CUTYAIlifO Ha MAKOHTPOJIBHUX IM TEPUTOPISAX JJIsT MOKPAIEHHsT POOOTH MiHic-
TEPCTB Ta IHIMKMX IIEHTPAJIbHUX OPTaHiB BUKOHABYOI BTN i OLIbIN e(heKTUBHOTO
BUKOHAHHS CBOIX IIOBHOBa)KeHb y cdepax, 1110 HaJIeKaThb /10 iX koMiieTeHIii. Taki
3BITHM MTOBUHHI CKJIQJIATUC, TTO-TIEPIIIE, i3 3araabHOI (hiHaHCcOBOI iH(GopMaIlii TTpo
BUKOPUCTAHHSI BUIJIEHUX OIO/KETHUX KOIIITIB, 1, TO-PYyTe, — 3 JAETATLHOTO OIKCY
BUKOHAHUX 3aBjlaHb y IeBHill rasy3i (ocBiTa, OXOpOHA 37I0POB’s, COIiaJbHUMA
3aXUCT TOIIO).

s nporo Kabiner Minictpis Ykpainu Mae IPURHSATH TOCTAHOBY IIPO MOPSII0K
MOJIAHHST TAKUX 3BITIB, y sIKiil MalOTh OyTU BPETYIbOBaHI Taki MUTAHHS: (OpPMA,
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3MICT 1 CTPOKM HOJAHHS 3BITIB TOIO. YPsJ TaKOXK Ma€ PO3POOUTU AOJATKU 0
I[i€] TIOCTAHOBH, a caMe BU3HAYEHUI 3Pa30K 3BiTY, /JIsI CUCTeMaTU3yBaHHS BCi€l
indopmarrii.

Ile 3abesneunTh edekTrBHE (DOPMYBAHHS JAEeP/KaBHOI MOMITHKU Ta KOHCOJIIAIII0
BCiX OpraHiB BUKOHABYOI BJIA/M 3a/JIsI IOCATHEHHST TPABOTIOPSIAKY Ta 30epesKeHHST
3aKOHHOCTI B ycix cdhepax KUTTS CyCIIJIbCTBA K HA TUMYACOBO OKYIIOBAaHUX, TaK
1 Ha MIKOHTPOJIBHUX JIeP;KaBl TEPUTOPISAX.
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INMpouecyanbHi popmu 3axucTy npaBa Ha NignPUEMHUUTBO
B agMIHICTPaTUBHUX Cygax: npobAemaTuka HayKoBOz2O nigxogy

Bacunb BikTtopoBunu Pa6uyeHko*
HauioHaneHut asiayiuHuu yHisepcumem, Kuis, YkpaiHa
*e-mail: 098176654 1@ukr.net

Axoralis

AxmyanoHicms memu 3yMOBIEHO AKMUSHUM PO3BUMKOM CUCTNEMU NPOBAONEHD AOMIHI-
CIMPamueH020 CyOoUUHCMEa ma 600HOUAC HeOOXIONICMIO 6PAXYEAN CReUUpiKY 3a3nade-
Hux cnpag (nidsuweni 6umozi 00 OnepamusHocmi po3eisidy cnpasu; MOYHICMb BUSHAYEHHS
OKPEMUX eJleMEHMI6 NPOUECYaLbHUX PopM; HeoOXIOHICMb 3acmocysaniis aominicmpamus-
HUM CYOOM CReUiaivHux 3nans iy cepi exonomiku). Mema cmammi nonsizac 6 poskpummi
HAYK06020 Ni0x00y 00 ONPAYHOBAHHS NPOUECYALLHUX (QOPM 3AXUCMY NPABA HA NIONPU-
EMHUUMBO 6 AOMIHICMPAMUCHUX CYOAX, BUSHAUEHHI HA OCHOBL Ub020 GEKMOPie nodaiv-
w020 PO3BUMKY NPOUECYATLHUX POPM 3axucmy 6xasanozo npasa. /locsenenns okpecienoi
Memu CMAano MONCIUBUM 3A60SIKU SUKOPUCTAHHIO KOMNILEKCY Memodie SK 3azaibHOHA-
YK08020, Max i cneuiarvro-1opuduynozo xapakmepy. Tax, i3 6UKOPUCTIAHHIM DOPMATD-
HO-00ZMAMUUHOZ0 MemoOdy 3’5IC08AHO 3MICM 3ACMOCOBYEAHUX NOHSIMb MA KAMezopill,
30KpeMa, <npoBadNeHHs >, <AOMIHICMpamueHe cyoouuHcmeos, <NPoUecyaibHa Gopmas.
Jianexmuunuii. Memoo YMONIUBUE BPAXYSAHHS 3AZANLHUX 3ACA0 PO3GUMKY CUCTHEMU
aominicmpamuenozo cydouuncmea. Ha ocnosi noeonanns ypozo memody ma memoody cui-
mesy Y3azanrvieno akmyaivii npobiemu 00CIONCYSANUX NPOUECYATLHUX Popm. Sasna-
ueni, a maxKogc i Memoou 00CAIONCeN st 3ACMOCOBANO 3 YPAXYBANHAM BUMOZ HAYKOBOT
o6’ exmuenocmi. IIpoGaemnicmv cniggionoulenis Koukpemnux nopsoxie posansody oxpe-
MUX Kamezopiil aOMiHICMpamusHux cnpag ma 3azarvHux Qopm no306H020 NPOBAONEHHS.
PO3KPUMO 3 NOUUET OUXOMOMIT NPABOBOT NPUPOOU OisSIbHOCE AOMIHICMPaAMueHozo cyoy
(Bassna ma empyuarvna). Bionosiono eusnaueno cnipnicmo numanns wooo MOMCAUCO-
Cmi HA3UBAMU MAKi KOHKPemii Nopsaoku NpouecyarviuMi Gopmamiu poszisoy i eupi-
wenns. aOMiHICmMpamusHum cyoom poszisoysanoi kamezopii cnpas. 3a pesyibmamamis
nposedenozo 00CHLONCEHIS CHOPMYILOBANO BUCHOBKU MA HAOAHO PEeKOMEeHOauii 000
BUPOOTIEHHS Y3A2ANDHEHO20 NOHAMMS <NPOUECYATbHA DOPMA>, W0 NOCOHYBANLO 6 CNILLIL
03HAKU 3A2ANbHO20 NO308HOZ0 NPOBAONCECHHS MA CHPOUEHOZO NO308HO20 NPOBAOHCCHHS
6 uiti kamezopii cnpas. Lle dacmv 3mozy nposodumu nodaiviue O0CIIONCEHHA 3AZHAUCHUX
CRIILHUX O3HAK 13 3ACMOCYBAHHAM COUNOT NPABOBOT KOHCMPYKUIL.

Kmouosi cioBa: mporecyasbHa (popMa; 3aXUCT; MPaBO HA IMiANPUEMHUIITBO; aJMiHi-
CTPATUBHUI CyJ; TPOBA/KEHHS; 3arajbHe TT030BHE MTPOBA/KEHHS; CIIPOIIEHE MTO30BHE
MTPOBA/KEHHS.
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Procedural Forms of Protection of the Right
to Entrepreneurship in Administrative Courts:
Problems of a Scientific Approach

Vasyl V. Riabchenko*
National Aviation University, Kyiv, Ukraine
*e-mail: 098176654 1@ukr.net

Abstract

The topicality is due to the active development of the system of administrative proceedings
and at the same time the need to take into account the specifics of the mentioned cases
(increased requirements for the promptness of the case review; the accuracy of the
definition of individual elements of procedural forms; the need for the administrative court
to apply special knowledge in the field of economics). The purpose of the article is to reveal
a scientific approach to the development of procedural forms of protection of the right to
entrepreneurship in administrative courts, to determine, on the basis of this, the vectors of
Jurther development of procedural forms of protection of the specified right. Achieving the
outlined goal became possible thanks to the use of a complex of methods of both general
scientific and specifically legal nature. Thus, with the use of the formal-dogmatic method,
the content of the applied concepts and categories was clarified, including such concepts as
«proceedings», <administrative proceedingss, «procedural forms. The dialectical method
made it possible to take into account the general principles of the development of the
administrative justice system. On the basis of the combination of this method and the
method of synthesis, the current problems of the studied procedural forms are summarized.
These and other research methods are applied taking into account the requirements of
scientific objectivity. The problem of the ratio of the ratio of the specific procedures for
consideration of certain categories of administrative cases and the general forms of legal
proceedings is revealed from the standpoint of the dichotomy of the legal nature of the
activity of the administrative court (declarative and interventional). Accordingly, the
contentiousness of the issue regarding the possibility of calling such specific procedures
procedural forms of review and resolution by the administrative court of the considered
category of cases was determined. Based on the results of the research, conclusions were
Jormulated and recommendations were made regarding the development of a generalized
concept of «procedural forms, which would combine the common features of general legal
proceedings and simplified legal proceedings in this category of cases. This will make it
possible to conduct a further study of the specified common features using a single legal
construction.

Keywords: procedural form; protection; right to entrepreneurship; administrative
court; proceedings; general claim proceedings; simplified claim proceedings.
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Beryn

[Ipobemaruili TiporecyanbHUX (OPM 3aXUCTY TIPaB Ta IHTEpeciB B3arasi i 3axu-
CTy TIpaBa Ha MiJANMPUEMHUIITBO 30KpeMa B TIOPSJIKY aJIMIHICTPATUBHOTO CYJ0YWH-
CTBa IIPUCBATUJIN CBOI Tpalli Taki HaykoBIl, sik O. A. Benensnin, 10. C. Ileabko,
H. b. ITucapenxo, B. A. Cromina, K. O. Tumomienko, I. 1. Tkau, H. €. X1i6opoo,
[O. JI. lllepenin Ta in. /locaigHuKy poO3TJISHYJIN TUTAHHS, O € JOTUYHUMUA /10
mpobJIeMaTHKK TIpoIlecyalbHuX (hOpM 3axKCTy TpaB, a came: K. O. Tumorrenko,
H. €. Xnibopob HaBesM BU3HAYEHHSI 3arajibHOTO MOHSTTS MyOJIiYHO-TTPABOBOTO
CIIOPY SK TpeaMeTa I0pUCAUKINi aaminicTpatuBHux cyaiB [1; 2], O. A. Benens-
MiH — MyOJIYHO-TIPABOBOTO CIIOPY Y cepi TOCTIOAapChKOI MisLIBHOCTI SIK TTPeMeTa
CyZoBOi aaMiHicTpaTuBHOI fopucanKiii [3]. OcranHiMu pokaMu mpobaeMaTHKa
npoiiecyajabHol (hOpMU 3aXUCTY MpaB y aJMiHICTPATUBHOMY CY/IOYMHCTBI Ha
KOMILJIEKCHOMY PiBHI IiJleCIIPIMOBAHO He JO0CJi/IKyBaJjiach, HATOMICTb OIlpa-
I[bOBYBAJINCS JIOTUYHI TTUTAHHS: Cy/l0Be aJIMiHICTpaTUBHE IpoliecyasbHe IIPaBo
Ykpainu [4], TeopeTuko-IpaBoBi 3acau (HYHKITIOHYBAHHSA aMiHICTPATUBHOTO
Cy/ZloYMHCTBAa B YKpaini [5], 3aXucT colliaJbHO-eKOHOMIUHUX IPaB JIOIUHI
B MOPSIJIKY aJMiHICTPATUBHOTO Cy/0unHCTBA [6], KOHIleNTyalbHa MOJeNb Halli-
OHAJIBHOI a/IMIHICTPATUBHOI IIPOIElYPH 3 YPaXyBaHHAM MIKHAPOJHOTO JOCBILY
[7; 8]. Oxpemo cuix BigzHauntu pobOTY, TPUCBSUEHY TIPpoOIeMaTHIl ArbepeH-
1iaitii nporecyanbHoi (hOpMU aJIMIHICTPATUBHOIO CY/JOUMHCTBA YKpaiHU, B SKiii
OTIPAIlbOBAHO MMUTAHHS MOHATTS Ta CYTHOCTI TIpoIlecyaabHOl (hopMu aaMiHicTpa-
TUBHOTO CYZIOYMHCTBA, 11 PI3HOBU/IIB Ta HANIPAMIB 11 BlOCKOHaNIeHHs [9]. Anami3
mpailb 3a3HAYEHUX Ta THITUX BUEHUX CBIUYUTH PO HASIBHICTh TEPMiHOJIOTTUHOTO
PIBHOMAHITTS: TOPS i3 MOHATTSAM <«(POPMU 3aXUCTY» BXKUTO Taki, K «hopMmu
PO3IJIsIY >, «(hOpMHU 31IHCHEHHS TPABOCY//IsT>. YTIM MOrnbGJIeHe OMpaIffoBaHHs
BKA3aHWX Ta iHIIUX POOIT CBIMYUTH MPO MIUPIIANA XapakTep MOHATTS «hopMu
3aXUCTY» MOPIBHSIHO i3 «(bopMaMu PO3IJIsiLy» Ta «(hopMaMy 3/1iHICHEHHS TTPaBO-
cynusy. [louarTst «bopmu 3aXucTy» 3MiCTOBHO TIOTJIMHAE iHIM HaBe/leHI TePMiHU.
Bopnouac noHaTTa «dopMu posrasay» Ta «popMu 3iHICHEHHS TPaBOCYIs»
BUCBITJIIOIOTH IOCJITHUIIBK] aKIIeHTU. Y TaKOMY K KOHTEKCTI 1151 TePMiHOJIOT1S
BUKOPHUCTOBYBATUMETBCS /1aJli B IIbOMY JIOCJI/KEHHI.

Bapto Bkazaru Ha 3106yTKU CTOCOBHO CIEIM(IKN POITIISILY aJMiHICTPATHBHIMHI
Cy/ZlaMU OKpEeMMX KaTeropiii crpaB aJIMiHICTPATUBHOI IOPUCIMKILIL, @ TAKOXK OKpe-
MHUX IHCTHUTYTIB Ta KaTeropiil aaMinicTparuBHoro cymountacra (€. B. A6soB,
B. B. Amemnoxin, O. M. Boiiko, JI. €. bykina, B. 0. IToximyxk, H. B. Copouko,
B. II. Ilynexko Ta in.). BomHouac HayKoBi pe3y/braTi 3a3HAYE€HUX YYEHUX He
BPaxoBYIOTh creludiku mporecyasbHuX (HOpM 3aXUCTy IIpaBa Ha IMiITPUEMHU-
IITBO, HE JIAIOTh JIOCTATHBOTO HAYKOBOTO MIATIPYHTS /IJis1 BUPINIEHHS HaBeleHUX
BUIIE TIPOOJEMHUX MTUTAHD.
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CrporojiHi crJanocs 1iJicHe pO3yMiHHS TpollecyaabHuX (hOPM 3aXUCTY TIPaB
B azMiHicTpaTuBHOMY cyai. Tak, ¢dbopMu agMiHICTPAaTUBHOTO CY/JOYMHCTBA
aCOINIOIOTHCA 13 CY/IOBUMU ITPOBA/KEHHAMU: 3arajbHe 1M030BHE ITPOBA/IKEHHS
Ta crpoieHe mo3oBHe mpoBapkerss [10, c. 920]; cynose 3aciganus, muchbMoBe
MPOBA/KEHHS, yJ4acTh Y CyJ0BOMY 3aciflaHHi y pekumi BieokoHpepeHtlii
[11, c. 179]. HaBenene, HATOMiCTh, He yCyBa€ HAsIBHOCTI MPOOJIEMHIX TTHTAHb
y opMi pO3TJISAY B aIMiHICTPATUBHOMY CY/Ii CIIPaB MO0 3aXUCTY TIpaBa Ha
MIIMPUEMHUIITBA, SIK 3 HAYKOBOI, TaK i TOUKU 30pPYy 3aKOHO/IAaBCTBA IIPO a/IMi-
HiCTpaTUBHE CYJOUYMHCTBO 1 TPAKTUKU MOTO 3acTOCyBaHHA. Tak, y mnepiiomy
acreKTi BapTO BKA3aTH HA TaKi HAWOIJIBIN akTyasbHI MPOOJEMHI MUTAHHS,
SIK: 0COOJIMBOCTI PO3BUTKY OKpPeMHUX (hOPM aJMiHICTPaTHBHOTO CyIOYNHCTBA
3 OIJIg/ly Ha NPaBOBUI PEKUM BOEHHOI'O CTaHy, Hacamiiepes MO0 y4yacTi
B CY/IOBOMY 3acCiJlaHHI Y pexKuMi BijieOKOH(epeHIlii; MexXi MMOHATTS «IIpolie-
cyasibHa (popMa» PO3IJISALY CIIPaB B aJIMiHICTPAaTUBHOMY CY/Ii; BIOCKOHAJICHHS
OKpEeMHUX IIpollecyaybHUX (POPM PO3IJISAY QJAMiIHICTPATUBHUX CIIPaB TOIIO.
HenockonamicTb OKpeMHUX T0JIOKEHb 3aKOHO/IABCTBA PO a/IMiHICTpaTUBHE
CYIOYMHCTBO MPU3BeJIa 0 TOSBU TaKUX MPpobaeMHuX chep CyI0BOro MpaBo-
3aCTOCYBaHH4, SIK: HeJIOCTAaTHS e(DEeKTUBHICTh MOPS/IKIB 3/1ICHEHHS TTPaBO-
CyAIs y MyOIiYHO-TTPABOBHX criopax y cdepi MAMPUEMHUIIBKOI AislIBHOCTI,
mpobieMy BU3HAYEHHST IiACYAHOCTI Y PO3IJIsAyBaHiil KaTeropii aaMiHicTpa-
TUBHUX CITPAB.

Mertoto fociipKeHHsT € BU3HAUeHHs HayYKOBOTO TIXO/Y 1010 OCJi/PKeHHS
npoiiecya’qbHUX (hOPM 3aXUCTY TTpaBa Ha MATTPUEMHUIITBO B aJIMiHICTPATUB-
HUX Cy/laX, OKPeCJeHHs Ha Mi/ICTaBi 1bOT0 HAPSIMIB BUPINIEHHS aKTyaJbHUX
mpobJieM HayKOBOTO, 3aKOHOAaBYOTO Ta IIPaBO3aCTOCOBHOTO XapaKTepy B IIiil
cepi, 10 HeOOXiHO BUSHAYMTH 3aBAaHHIM JIOCJIiIKEHHSL.

JlocsiTHEHHST METH JIOCJTIIKEHHsT Tiepe/ibavyae BUPINIEHHsT TaKMX 3aBIaHb: aTh
XapaKTepUCTUKY TIpollecyaibHOl (pOpMU 3aXUCTY MpaBa Ha IMiAIPUEMHUIITBO;
PO3KPUTU CUCTEMHUH Mi/IXi/l IK OCHOBY BU3HAUEHHS TIOHSTTS IPOIleCyaJbHOl
(opmu 3axucTy mpaBa Ha MiATPUEMHUIITBO.

Marepianu Ta MeTOIH

Bubip mMeToiB 11bOT0 JAOCTIIKEHHST 0OYMOBJICHUH HOTO METOIO Ta 3aBjlaH-
HaMU. Y pobOTi 3aCTOCOBAHO 3araJibHOHAYKOBI Ta ClielialbHO-IOPUINIHI
MeTOI HAYKOBOTO MidHaHH:A. KpiMm Toro, BpaxoByBaJucsd BUMOTH HAyKOBOI
o6’extuBHOCTI. Tak, 3acTocyBaHHsI (hOPMATbHO-IOTMATHYHOTO METOLY a0
3MOTY JIOTPUMYBATHUCS TEPMIHOJOTIUHOTO 3HAYEHHS PO3TJITHYTHX MOHSTDH Ta
KaTeropiil. 3a OTIOMOTOI0 JIiaJIeKTUYHOTO METO/Yy BPaXOBAaHO 3arajibHi 3acajiu
CUCTEMU Ta PO3BUTKY JIMiHICTPATUBHOTO CY/[OYMHCTBA.
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[locarHenHs oKpec/ieHNX 3aB/laHb BUMAara€ BpaxyBaHHS MOJIOKeHb Kozgekcy
aZMiHicTpaTuBHOTO cyaounHcTBa Ykpainu (nani — KAC Ykpainn) ta ramyse-
BOT'O 3aKOHO/IAaBCTBA I[0/I0 MTPOBA/KEHb Y a/IMIHICTPATUBHOMY CY/IOYMHCTBI.
[Ipu 11boMy NTpoaHai30BaHO BIATOBIAHI HAYKOBI MOJIOKEHHS 111010 O3HAYEHUX
NOHATH. BUOKpeMJIeHO MMUPOKUIA Ta BY3bKUIA 3MICT KaTeropil «IpoiiecyaibHa
(opma» B aZiIMiHICTPATUBHOMY CY/JOYMHCTBI SIK OCHOBH IOJAJIBIIOTO JIOCJi-
JUKEHHST TTPOOJIeMaTHKH TTPOIeCyaabHIX (HOPM 3aXHMCTy TpaBa Ha MiAMPUEM-
HUIITBO B aJIMiHICTPAaTUBHUX cy/laX. BupinieHHs 11boro 3aBJiaHHs 3/iliCHEHe
13 3aCTOCYBaHHSIM CUCTEMHOTO ITi/IXO/Y, 1110 JIaB 3MOT'Y PO3TJSHYTU a/MiHi-
CTpPaTUBHE CY/IOUNHCTBO SIK CUCTEMHE TIPaBOBE SBUIIIE, IO MA€ 3MiCT i (hopmy.
[{e 103BOJINIIO OLIHUTH CITIBBIIHOIIEHHS MK TIOHATTSIMU <IIPOB/IPKEHHST» Ta
«IporiecyajibHa hopMas I0JI0 PO3TJISLYBAHOI KaTeropii CripaB aMiHICTPaTUB-
HOI IOPUC/MKIII Ta ONpaIoBaTh aJMiHICTPATUBHO-IIPABOBI BiJIHOCUHU CTO-
COBHO TIpeJIMeTa JIOCJI/PKeHHsT aK cucTeMy. Tak caMo Ha TiICTaBl BKa3aHOTO
CITIBBIJIHOIIIEHHS BU3HAYEHO €JIEMEHTU aJMIHICTPATUBHOIO CYJOYMHCTBA SIK
MiTPYHTS JIJIS TTOAJIBINIOTO BIOCKOHAJIECHHS TIPOIECyaTbHOI (pOpMU TiSITHHO-
CTi aIMIHICTPAaTUBHOTO CY/ly B CIIpaBax PO3IJIsAyBaHOl KaTeropii. BucHoBkom
MIPOBEIEHOT POOOTH € TIOJIOKEHHS TIPO TIPOOJIEMHUI XapaKTep CITiBBiAHOIIEHHS
3arajJbHUX (POPM TTO30BHOTO TIPOBA/KEHHS (3arajbHe TT030BHE MTPOBAKEHHS
Ta CIIPOIIeHe TT030BHE MPOBA/KEHHS) I OKpeMUuX MOPSI/IKIB PO3IJIsy KaTe-
ropiii cripas, nependadenux 1. 11 posn. 2 KAC Ykpainu.

BoaHouac HaroJoieHo, 10 3a3HavyeHUil MPoOJEeMHNIT XapaKTep 3yMOBJIEHO
BiZICYTHICTIO €JIHOCTI cepe/l HAyKOBIIIB y CIIPUUHATTI MOHATTS «IIpoliecyajbHa
(opmar 1010 AIMIHICTPATUBHOTO CYJOYMHCTBA B I[IJIOMY Ta CTOCOBHO JIOCJIi-
JUKYBaHOI TPOOJIEMATHKY 30KpeMa. BHOKPEMIIEHHST eJIEMEHTIB 1[bOTO TIOHSITTS
Ta BCTAHOBJIEHHSI IXHBOTO CIIIBBi/IHOIIEHHS IIPOBOJUJIOCH 13 3aCTOCYBAHHAM
(popMaIbHO-JIOTIYHOTO METO/Y, 1O /T03BOJIMJIO ITPOAHAII3yBaTH BUKOPUCTAHI
B CTATTi TaKi KaTeropii, sik: «1poiiecyanbHa hopmas, «aJIMiHICTPaTUBHE CY0YNH-
CTBOY», <IIPOBa/I>KeHHs» TolIo. [loeiHaHHS BKa3aHOTO METO/Ly i3 METOJIOM CUHTE3y
JaJIo0 3MOTY 3pOOUTH y3araJibHEHHST aKTYalbHIX TIPOOJIEM MPOIeCyabHIX hopM
3aXUCTy IIpaBa Ha HiJNPUEMHUIITBO y MOPSJKY aJMiHICTPATUBHOIO CY/IOYNH-
cTBa Ta chopMyBaTH MIJAIPYHTS /IJIs1 OKPECJIEHHS IIJISIXIB iXHbOTO PO3B’SI3aHHS.
BpaxoByloun criBBiiHOIIEHHS POJOBUX Ta BUJOBUX IOHATH y aJMIHICTPATUB-
HOMY CYZIOYMHCTBI, c(hOpMYJIbOBAHO BMCHOBOK, 110 BUPIIIECHHS TIPOOJEeMaTUKN
npoiecyaabHUX (hOpM 3aXUCTY TpaBa HA MiATPUEMHUIITBO B aJIMiHICTPATUBHUX
Cy/llax Ma€ TPYHTYBaTUCS HA PO3YMiHHI TIpollecyaJbHUX (DOPM 3aXUCTy aJMiHi-
CTPAaTUBHUM CY/IOM TIpaBa Ha IiIMPUEMHUIITBO SIK MOXIIHOTO MOHATTS BiJl 30B-
HIIHBOI TTOOY/IOBY TIPOBA/KEHHST B aJIMIHICTPATUBHOMY CYIOYMHCTBI. 3 OTJISILY
Ha BUKJAaJleHe TpollecyajbHa opMa pPo3TJIsily OKpecJeHOl KaTeropii cipas
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a/IMIHICTPATUBHOI IOPUCAMKILT XapaKTepU3y€EThCs SIK 30BHIIHIN BUSB aJMiHi-
CTPATUBHOTO cynounHCcTBa (popma), TO/i K MPOBAIKEHHS XapaKTepU3yoTh
fforo BHyTpimHiil 6ik (3micT). 3a3HaueHi MOHSATTS € B3aEMOIOB si3aHuME. Tak,
nporiecyasbia hopma 3aesKUTh BiJl 3MICTY 1 CIIPSMOBAHOCTI a/IMiHICTPATUBHOTO
CYJIOUMHCTBA SIK Or0 BHYTPIIIHIX XapaKkTepucTuk. BogHovyac akTyasbHUil cTan
npoiiecyasbHoi (hOpMM Ta MOTOUHA MPAKTUKA il 3aCTOCYBaHHS BIJIMBAIOTH HA
TOIAIbIINIA 3MICTOBUI PO3BUTOK /IMIHICTPATUBHOIO CY/IOYMHCTBA, IepelyCciM
y HaNpsMi MiIBUTIEHHS WOTO e(heKTUBHOCTI. BCTaHOBJIEHHS CITiBBiIHOIIEHHS
3micty (mpoBa/ikeHHs ) Ta opmu (TpolecyanbHa (opma) aJMiHICTPATUBHOTO
CYIOYMHCTBA B JOC/IIKYBaHIll KaTeropii crpas, i3 ypaxyBaHHSAM OCOOIUBOCTE
ii po3rJIsmy, YMOKINBUJIO BUOKPEMJIEHHS TIePCIIeKTUBHUX HAIIPSIMIB PO3B’SI3aHHS
aKTyaJbHUX MTPOOJIEM TIPOIECyanbHIX (hOPM iSITTBHOCTI aMiHICTPATUBHOTO CY/LY
IO/I0 PO3TJIAAY U BUPINIEHHS CIIPaB Yy 3B’$13Ky 13 3aXMCTOM IpaBa Ha MiIPU-
eMHUITBO. Taki HanpsMu 3yMOBJIEHi: MOTpeOoI0 B MifABUILEHHI e)EeKTUBHOCTI
(omepaTUBHOCTI) aJMiHICTPATUBHOTO CY/OUMHCTBA; PO3BUTKOM MOKJIMBOCTEN
JUUIS QJIMIHICTPATUBHOTO CY/Y 3aCTOCOBYBATH OKPEMi CTIelliajibHi 3HaHHS y cdepi
€KOHOMIKHU; YTOYHEHHSM IPABOBOTO PETYJIIOBAHHS MeK a/IMIHICTPATUBHOI IOpUC-
JIMKIII 1110710 3a3HAUYE€HUX CIIPaB Ta YHUKHEHHSM CIIOPiB 1110/I0 CY/I0BOI IOPUC/INK-
1111 OKpEeMUX CITPaB.

PesyibraTi Ta 0OTOBOPEHHS
Ionsmms npouecyanvroi popmu 3axucmy npasa na nioNPUEMHUYMEO

OcHoBHUMU 3acajlaMu BCiX IpoliecyaabHuX (hopM 3IiliCHeHHS TTPaBOCYA/s
B a/IMIHICTPATUBHOMY CY/lI € 3aKOHO/IaBYO BM3HA4YCHI NMPUHIMIN aJMiHICTpa-
TUBHOTO CYZIOUMHCTBA: 1) BEpXOBEHCTBO MpaBa; 2) PiBHICTH yCiX yYaCHUKIB
CY/IOBOTO TIPOIeCy Tepel 3aKOHOM 1 CyZIoM; 3) TJIACHICTb 1 BIZIKPUTICTH CY/I0BOTO
poriecy Ta Horo mosHe (iKCyBaHHS TeXHIYHUMU 3acobaMu; 4) 3MarajibHIiCTh
CTOpiH, IUCITO3UTUBHICTL Ta odimiitHe 3’sicyBaHHS BCiX 00CTaBUH y CIIPaBi;
5) 000B’SI3KOBICTH Cy/IOBOTO pillieHHsT; 6) 3abe3TeUeHHsT TpaBa Ha aressinHui
neperJisiyi crpasy; 7) 3abesnedeHHs TpaBa Ha KacalliiiHe OCKapsKEHHsI CyI0BOTO
pillleHHsI Y BUIIQJIKaX, BU3HAYEHUX 3aKOHOM; 8) PO3YMHICTb CTPOKIB PO3TJISALY
CIIpaBU Cy/10oM; 9) HENPUITYCTUMICTD 3JI0BKMBAHHS IIPOIleCyaTbHUMHU ITPAaBaMHU;
10) BigmIKOAyBaHHS CyZ0BUX BUTPAT (Di3MUHUX Ta IOPUANIHUX OCi0, Ha KOPUCTD
SKUX yxBasieHe cyzose piteHHs (4. 3 cT. 2 KAC Ykpainn). B opunuuniii site-
patypi HaOyB MOMIMPEHHS] TEPMiH «(OPMH aJMiHICTPATMBHOTO CYIOYUHCTBAY,
I/ SKUMU PO3YMIIOTbCS 3arajibHe MO30BHE MTPOBA/IKEHHS Ta CIIPOIIeHe TI030BHE
npoBapkerHs [10, c. 920]. [Hopsn i3 moHATTSIMU (DOPM aIMiIHICTPATUBHOTO CY/I0-
YUHCTBA Ta IpoliecyaabHol (hOPMU HMTUPOKOBKUBAHUM € <«ITPOBAKeHHs». [Tonpu
Te, 1110 /10 IUX TePMiHIB HAYKOBIIi 3BEPTAIOTHCS JOCTATHLO YaCTO, B IOPUANYHII
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JIiTepaTypi Bi/I3HAYAETHCS 1X HEOJHO3HAUHE CIIPUMHATTS, 30KpeMa 111010 3MICTy
MOHSITTS «IPOBAKEHHS B aJMiHICTPAaTUBHOMY CYA0YMHCTBI» [9, ¢. 80-81].
Oxpecyienuii TepMiH BXKHUTO ITi/i Yac OINpAIlOBaHHS TaKUX ITUTaHb, K. TeOpe-
THUKO-TIPaBOBi 3acaan (YyHKI[IOHYBAaHHS aJMiHICTPATUBHOTO CYyJOYUHCTBA [5],
3MicT i popmu amminicTpatuBHOTO Tiporecy [11, c. 178—180], mpoBamkenus
y cipaBax Ipo ajaMiHicTpaTuBHi npaBonopyinenns [10, c. 747] Tomo. Y3arasib-
HEHHS IUX HAYKOBUX HaIlpaIlfOBaHb A€ IMiICTaBU JJIsI PO3MEKYBAHHS MOHSTH
(hop™m asMiHICTPATUBHOTO CYZIOUMHCTBA, MTPOIIECyabHOI (DOPMU Ta TTPOBA/KEHHS
JJIST TiJIell ToAaibInoro Aociijkenns. [lepiine MOHSATTS OXOILIIOE mependa-
YeHi 3aKOHO/IAaBCTBOM IIPO a/IMiHICTPATUBHE CYJOYMHCTBO BUIU TPOBAKEHD!
no3oBHe Ta crporieHe [10, c¢. 920]. [Iponecyanbny dopmy BapTo cripuiimaTu
SK 30BHINIHBO BUPAKEHUI MOPSOK YUYMHEHHSI CY/IOM aKTiB Ta BiAIpaBJIeHHS
MPaBOCY//IS B Cy/IOBiil ciipaBi. [IoOHATTS «IIpOBaJiKEHHs» XapaKTepu3ye, BIacHe,
TaKy JiSJIbHICTD.

[Tpo6ieMHMiT XapaKTep BU3HAYEHHS IPEAMETHOI I0PUCAMKILI y clpaBax, II0
BUHUKAIOTH Y 3B’513KY 3 PO3IJISZIOM Ta BUPIIIEHHAM aJIMiHICTPAaTUBHUMU Cy/laMU
CTIOPIB MO0 peasti3allii TpaBa Ha MiIMTPUEMHUIITBO (/INB., HATTPUKJIAJ], TIOCTAHOBY
BepxoBnoro Cyay y ckiazni nmamatu KacamifiHoro agMiHicTpaTUBHOTO CY1y Bij
26.04.2021 p. y cnupasi Ne 640/14645/19 [12]), akTyasnidye nuTaHHs BHOKDPEM-
JIEHHSI €IMHOTO TIOHSATTS TMpollecyaabHOl (OPMU 100 CIIPaB aJMiHICTPATUBHOI
IOPUCAMKILL, 110 BKIOYAM0 O YTOYHEHI MOJIOKEHHST MTPO MEKi CyI0BOI agMiHi-
CTpaTUBHOI 10pucauKiIli. Tak, y BkazaHiili mocranoBi Bepxosuuii Cyn pe3iomye,
o cropu Mixk cy6’ekramu rocrnogapioBanusa ta AMK Ykpainu gk cy6’exkrom
BJIQIHUX TIOBHOBR)KEHbD, SIKIi BUHUKAIOTh YHACTIIOK BUHECEHHSI OCTAHHIM BJIaJI-
HOTO YIIPaBJIHCBKOTO PillIEHHs 3a HACJIJKOM PO3IJISAY CKapT MPO MOPYIIEeHHS
3aKOHOJABCTBa y cdepi myOaivyHUX 3aKyIiBesb, CIPIMOBaHI caMe Ha 3aXKCT
my6JIiaHO-TIpaBOBUX BiHOCHH. Taki criopu Ge3nocepeiHbo HE CTOCYIOTHCS Bifl-
HOCHH, TI0B’sI3aHUX 3 0OMEKEHHSIM MOHOIIOJII3MY B TOCHOAAPCHKIiil MisITTBHOCTI,
3aXMCTOM €KOHOMIYHOI KOHKYPEHIIil, TOIIO, M0 YHEMOXJIUBIIOE 1X PO3TIA]
y TIOPSIZIKY TOCTIOIAPChKOTO cysiounHeTBa. [Ipu 1ibomy akT ykiaseHHs 10roBopy
MiK 3aMOBHUKOM Ta MEPEMOKIIEM TOPTIB 3a HACJIIKOM MPOIEAYPH TTyOJiIHNIX
3aKyTiBesb He BILUIMBAE Ha MOBHOBakeHH: opraHiB AMK VYkpainu 1mozno pos-
IJISILY CKApr TIPO TIOPYIIEHHST 3aKOHOABCTBA Y cepi myOsiunux 3aKymiBesb. Tak,
MicJis YKJIaJeHHs TOCIOAapChKOTO JIOTOBOPY MiK 3aMOBHUKOM 1 YUaCHUKOM 32
pe3yJibTaTamMu MPOBeECHOT TIPOIe/yPU 3aKYIIIBJI CIIpP MO0 OCKapP:KeHHS PillleHHs
opraniB AMK Ykpainu, sike TpuitHATe 32 HACTIIKAMU PO3TJISIZLy CKApTH YYaCHUKA
TOPriB, MOAAHUX Y MPOIleAypax MyOJiYHUX 3aKyIiBesb, He HaOyBa€ XapakTepy
myOIiYHO-TIPABOBOTO Ta TH/JISITAE BUPINIEHHIO B TOPSIAKY aJMiHICTPATHBHOTO
cynounHcrna [12].
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HeoOxigHicTh 3acTOCYBaHHS CIEIaIbHOTO 3aKOHOAABCTBA y cdepi rocmoaap-
CHKUX IPABOBIIHOCHH aKTyasisye IpobJieMaTHKy CIIiBBIIHOIIEHHS afMiHicTpa-
TUBHOI Ta TOCIOJAPCHhKOI I0PUCAMKIIIA MTPU 3/1CHEHH] CY/JOBOIO 3aXMCTY ITpaBa
Ha MITPUEMHUIITBO. Take po3MeKyBaHHSI Ma€ MMPOBOIUTUCS HA OCHOBI BXKe OIpa-
I[bOBAHNX Yy HAYIl aMiHICTPAaTHBHOTO MTPaBa MOHSTH: «ITyOJIIYHO-TTPABOBHIA CITiP»
[1; 2], «anminicTpaTuBHa cripaBax [4, c. 144; 10, c. 920], a Takox 3 ypaxyBaHHSAM
0CcO6MMBOCTEN PO3IJIAAY IIyOIIUHO-IIPABOBUX CIIOPIB y cdepi rocioaapchKoi
NSJIBHOCTI K TIpeMeTa aJMiHICTPAaTUBHOTO cynounHcTBa [3]. AHami3 HayKo-
BUX TIOTJIS/IB 3a3HAUYEHUX Ta IHINMNX BYEHUX JIA€ TIACTaBU JJII BUOKPEMJIEHHS
MIMPOKOTO TOHSTTS TMPOIeCyanbHUX (hOPM 3aXHCTy CYO'€KTUBHUX TIpaB, yYHAC-
JIIOK SIKOTO BifIOYBA€THCST KOHCTATAIlisI TPABOBITHOCHH Mi’K CTOPOHAMU CIIOPY.
Boanouac icToTHe HaykoBe 3HAUEHHSI MAa€ i MOHATTA IpollecyaabHOl dhopmMu
POSIJISILY, 10 Tiepeadadae 30Cepe/i’KeHHsT Ha acleKTax came TOPSIIKY PO3TJISIY
CITpaBU. 3 HaBEIEHOTO BUXOANTH, IO «IIpoIlecyaabHa (popMa 3aXUCTy» € MTUPIIAM
3a TIOHSATTS «IIpoliecyajibHa hopMa PO3IJIsiy» Ta MOTJUHAE Horo. Buokpemiiio-
IOYM Ta BXKUBaO4M 00M/BA MIOHSTTS, TIOTPIOHO BPaXOBYBaTH TICHUI 3B’I30K MikK
HUMM, aJ[Ke [IPoIlecyaibHa [AisIbHICTh BTpada€ CBill ceHc 6Ge3 CyA0BOro pillleHHs
110 CYTI CIIPABU.

3 OorJIs/ly Ha BUKJAJICHe TIpollecyaibHi (JopMU BiATIPaBIEHHS aJIMiHICTPATUBHIM
CyJIOM TIPaBOCY/I/IS1 Y CIIpaBax I0/I0 3aXUCTY TpaBa Ha MiATTPUEMHHIITBO MAIOTh
PO3TJISA/IaTUCh Y TIIMPOKOMY Ta By3bKomy po3yMiHHi. [IIupoke po3yminusa o3Ha-
Ya€ BUOKPEMJICHHS TIOHATTS <IpollecyaiabHa opMay MO0 CIpaB i€l KaTero-
pii, 1m0 oxoruoBasa 6 CHiJIbHI pUCH yCixX mepeabadeHnX 3aKOHOAABCTBOM IIPO
aJIMiHICTpaTUBHE CYJIOYMHCTBO IPOBA/IKeHb. Bo/lHOUAC y 3a3HaY€HOMY IOHSITTI
MO’KHAQ BUOKPEMUTH O3HAKHU 3arajbHOTO TIO30BHOTO TPOBA/KEHHS Ta CITPOIIIe-
HOT'O IT030BHOTO TIPOBAJIPKEHHS, ajie He TPOBajKeHb, nepeadayennx . 11 posm. 2
KAC VYkpainn. Xoua ix i Ha3MBaOTh 0OCOOJNBUMHI BUIAJKaMHU MTO30BHOTO TIPOBa-
JUKEHHsT, YTiM, (paKTUIHO BOHM MAlOTh Taki iCTOTHI 0COOIMBOCTI, 10 B FOPUINYHIi
JliTepaTypi /lesKi 3 HUX MAalOTh Ha3BY 3agBHUX, a He 1mo3oBHUX [10, c. 920].

BuxignuM mOHATTSIM MO0 AOCI/PKEHHS TTPoTiecyaJbHNX (hOPM 3aXUCTY aIMiHi-
CTPATHBHUM CY/IOM TIpaBa Ha MiMPUEMHHIITBO € 30BHIINTHBO BUpaskeHa moOy10Ba
MIPOBA/IPKEHHS B aJIMIHICTPATUBHOMY CYZIOYMHCTBI. 3OBHIIIHBO 1€ BUSBJISIETHCS
SK HasBHICTb CYKYITHOCTI ITPOIeCYyaJbHUX BUMOT, IO CTaBJAATHCA JI0 aKTiB ydac-
HUKIB cyZioBOroO Tpoitecy. OTike, porecyaibHi (hOpMU BiZITIPABIEHHS TPABOCY/IIS
y cIIpaBax IMO/I0 3aXUCTY B MOPSIIKY aIMIHICTPATUBHOTO Cy/IOYMHCTBA TpaBa HA
MIIMTPUEMHUIITBO MAIOTh JIOCTIIKYBATUCh Y JBOX KOHTEKCTaX: SIK HOPMATUBHO
BU3HAYEHUI MMOPSJIOK BUNHEHHS aKTiB y CY/Ii; SIK 30BHINIHIN BUSAB (DAaKTUIHOTO
BUMHEHHS TaKUX /il y XO/1 Bi/INPaBJeHHs TTPABOCYIS1 B IOCTIKYyBaHIl KaTero-
pii cipaB. Takuil miaxiz 1acTh 3MOTY PO3MIUPUTH MEPeEJIiK MpoliecyaabHuX hopM
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NUSTBHOCTI IMIHICTPATUBHOTO CY/Y 1IOJI0 PO3IJISILy OKPEMUX KaTeropiii cipas,
SKi BUHUKAIOTh y 3B’SI3KY 3 peasisalfi€io 1nmpaB Ha MiAIMPUEMHUIITBO. Tak, y crpa-
BaX 3a 3BEPHEHHSAMU IOIATKOBUX Ta MUTHUX opraHiB (cT. 283 KAC ¥Ykpainn)
[13] 3HAYHO MEHIIIUM € CTPOK OCKAp;KeHHSI BUHECEHOTO aJIMiHICTPATUBHUM CY/IOM
pillleHHST TTOPiBHSAHO 13 3BUYATHUM CTPOKOM alleJISAIinHOTO OCKap:KeHHs (/1eCsTh
JIHIB Ta TPUILATH AHIB BiamoBiaHo) (4. 8 ct. 283, u. 1 cT. 294 KAC ¥Ykpainn).
MaioTb Miciie i iHIIi 3HauHi 0COBIMBOCTI MO30BHOTO MIPOBAJKEHHS Y il KaTe-
ropii cripaB. Bognovac y opuanyuniii gitepaTypi MUTaHHS 1I0JI0 ITPUTAMAHHOCTI1
TaKOMY TPOBA/KEHHIO O3HAK IPoIlecyaqbHOl (DOPMU BBAKAETHCA JAUCKYCITHUM
[10, c. 920]. ImoBipHicTB, 1110 OpraH BJIAJIN BUCTYIAaTUMe He TiJIbKU BiIITOBi/IaueM,
a i1 mo3MBayeM y PO3IJI/yBaHiil KaTeropii cupas aJIMiHICTPATUBHOI IOPUC/IMK-
11i1, /Ia€ 3MOTY CTAaBUTU TUTAHHS PO BiHECEHHSI MPOBAIKEHb Y BIAMOBITHUX
KaTeropisix Crpas, 1110 MalOTh 3asiBHUM XapakTep, /10 KoJa mpoilecyaJbHuX (hopm
Bi/ITTPaBJICHHST TIPABOCY/IS a/IMIHICTPAaTUBHUM cyioM. OT:Ke, CIIPaBy PO 3aXUCT
rpaBa Ha MiATPUEMHUIITBO MOKYTh PO3IJISIATUCh SIK y TpolecyarbHin (hopmi
3aTaJbHOTO TTO30BHOTO MTPOBA/IKEHHS, TaK 1 y TIpollecyasibHill (hopMi CIIPOIIEHOTO
MTO30BHOTO MPOBA/PKEHHSI.

Cucmemnuil nioxio sax 0CHOBA 6UIHAUEHHS NOHAMMSA NPOUECYANbHOI PopMmu
3axucmy npasa Ha NiONPUEMHUUMBO

Y dinocodbcebromy BuMipi HoHATTS «hoOpMa» PO3KPUBAE 30BHINIHBO BUPAKEHUN
acrekT Oyab-sKOTO siBUINA peasbHOCTi. He € BuHATKOM 1 dinocodist mpasa, ae
i popmamu OyTTST TpaBa PO3yMIfOTh aCIEKTH MPABOBOI PEATbHOCTI, sIKi € Bi0-
OpaskeHHSIM OHTOJIOTTYHMX XapaKTepucTuk mpasa. MopMu OyTTs TipaBa MOXKYTbH
OyTH CIIPUIHATI Yepe3 TUIN MPABOPO3YMIHHST: I0PUANIHUI TTO3UTUBI3M, TIPUPO/I-
HO-TIPaBOBA JIOKTPUHA, coltionoriyHa mkoJa [14, ¢. 1014]. 3 dirocodcebro-meTo-
JIOJIOTIYHOTO TIOTJISAY TIpoliecyaibHi (hOPMU MAIOTh PO3IJISI/IATUCDH SIK SIBUIILE, IO
XapaKTepu3ye BUKJIIOUHO 30BHINIHINA OiK afMiHICTpaTMBHOIO CyA04MHCTBA. Boj-
HOYAC CHUCTEMHUI XapaKTep sSIBUIA aJMiHICTPaTHBHOIO CYA0YMHCTBA Iependadyac
€HICTD loro 3MicTy Ta OPMH, a TOMY HPUHIIMIIHN, CTPYKTYypa, BHYTPIlIHI Ta
30BHIIITHI 3B’SI3KW B CUCTEMI COIIaIbHUX SIBUII] TA 1HIIN KPUTEPil a/IMiHICTPaTUB-
HOTO CYJOYMHCTBA, 1[0 MalOTh 3MIiCTOBHII XapakTep, 6€31MocepeIHbO BILINBAIOTD
Ha TIpoltecyasbHi (hopMU 3/iIHCHEHHST TTPaBOCY/I/I Y BU3HAUEHI KaTeropii cripaB
aaMiHicTpatuBHOI opucaukiiii. Came Ha MiCTaBl BUKJIAJEHOTO IpolecyaabHi
dhopMu MaroTh PO3IISIIATHCH SIK TapaHTil peasizarii cy0’'€KTUBHUX MpaB, CBOOO/,
3aKOHHUX iHTepeciB (Qi3MUHUX 1 OPUANYHIX 0Ci0 Y 3B’SI3KY i3 BeJleHHSIM ITiAIpu-
€MHUIIBKOI J[IAJIbHOCTI.

3AificHeHHsI TPaBOCY/Is1 B JIOCTIKYBaHill KaTeropii aJMiHICTPaTUBHUX CIIPAB
y CYBOPI#l BiJIITOBITHOCTI /10 BU3HAYEHUX 3aKOHO/IABCTBOM IPOIECyaTbHUX (OpM
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He JIa€ Mi/ICTaB TOBOPUTHU IPO Horo dhopmaibHU Xapaktep. BuMoru mpuHiunmy
BEPXOBEHCTBA 11PaBa, aKTyaJbHa KOHIIEIIIisl aIMiHICTPAaTUBHOTO CYZIOUMHCTBA K
3aco0y peasizallii cy0’€KTUBHUX IIpaB, CBOOOZ I 3aKOHHUX IHTEpeciB (Hi3UuHUX
Ta IOPUANIHUX OCiO, TPUTAMAHHICTD JMIHICTPATUBHOMY CYIOYMHCTBY TaKUX
KaTeropii, IK pO3yMHi CTPOKU, IMCKPEITiiHI TOBHOBaKEHHS, BU3HAYAIOTh BUMOTHU
JI0 TIPOIleCyaqbHIX (DOPM, a caMe: THYUYKICTh, MOEAHAHHS TUHAMI3MY Ta CTaOiIb-
HOCTi. 30KpeMa, HelIPUTAaMaHHICTh yYacTi OKPEeMUX YYaCHUKIB Cy/I0BOTO IIPOIIeCy
B JIESIKUX KATeropisx my6/iiuHO-IIPaBOBUX CIIOPiB, MOB’sI3aHUX i3 peaisalliero
npaBa Ha nignpueMHunTso [3, c. 180], He o3Haua€e MOIIIBHOCTI 3aCTOCYBAaHHS
cynamu (hopMasTi30BaHMX ITi/IXOIiB JI0 BUSHAUEHHS CKJIQly YYaCHUKIB KOHKPETHOI
CIIpaBH, BIZIMOBU B JIOCTYTIi 70 Cy/IOBOTO TIpoiiecy 3 (hopMasli3oBaHUX ITi/ICTaB.
[Tpornecyanbha hopma posriisily TaKuxX CIIpaB MOXKe 3MiHIOBATHCS 3aJI€5KHO Bijl 1X
kateropii. Harpukoaz, cripaBu 11010 TpaBOMIPHOCTI BU/Iavi I03BIJIbHUX JIOKYMEH-
TiB PO3IJISAMAIOTHCS B 3aTATBHOMY MOPSIIKY, TIepeadadeHOMY HOPMaMU, 30KpeMa,
posainy 3 KAC Ykpainu, a posriisii OKpeMUX KaTeropiii cIpaB Ma€ 0COOJMUBOCTI,
nepenbaveni crartsimu 171, 1712, 183% nporo Kozgekcy. OcobsmBa mpoiiecyaibHa
(dhopma MpoBa/KeHb Yy 3a3HAYEHUX BUIAAKAX 3YMOBJIOE MEBHY OOMEKEHICTDH
IIpaBa Ha OCKap:KeHHsI BUHECEHOTO CYJIOM pilleHHS y CIIpaBi, 1110 BUPaKAETHCS
y BIICYTHOCTI, B OKPeMUX BMIIaJIKaX, IIpaBa Ha KacalliiiHe 1 HaBiTh amneJssiiine
OCKap:KeHHsI CyI0BOTO pileHHs. B ycix cmpaBax 1og0 my6idHO-TIPaBOBUX
CropiB y cdepi rocrnosapioBaHHs CTOPOHAMHU € TaKi 0COOJIMBI yUACHUKH, STK
cyG’eKT rocIoiapioBaHHs Ta cy6’ €KT BJIaJHUX MOBHOBaxkeHb. [Ipuyomy obuaBa
3a3HAUYEHUX YYACHUKU MOKYTh MaTH CTaTyC dK MO3UBaya, Tak i BiJMOBigayva.
KpiMm Toro, I7Ist TAKHX CIIPaB He € XapaKTEePHOIO y4acTh TPETiX 0cib, a Takoxk ocib,
SIKi y TlepebadeHnX 3aKOHOM BHITQIKaX 3BEPTAIOTHCS 3a 3aXHUCTOM IPaB iHIINX
ocib6 [3, c. 179—180]. ITix yac BUpIlIEHHS CIIOPIB 1100 aKTiB aHTUMOHOITOJIbHUX
OprasiB, OKpeMHX aKTiB OPTaHiB Jiep;KaBHO1 peecTpallii, aKkTiB 10[0 HaKJIaleHHS
OTIePaTUBHO-TOCIIOAPChKUX CaHKINH [15] TOIIO aKTyaJbHUM € 3aCTOCYBaHHS
Cy/i/Ielo He TiJIbKY 3HaHb PO MPaBo, a i crelialbHuX 3HaHb y chepi eEKOHOMIKU
Ta BIMOBIIHUX chepax CyCIIbHUX BiJTHOCHUH.

Tak, 3rigno 3 4. 1 ct. 230 Tociogapcekoro kozgexcy Ykpainu (mani — 'K Ykpa-
iHn), mrpadpuuMu caHkiisgsMu y nbomy Kozekci BU3HAIOThCS rocnojapcbki
CaHKI[Il y BUTJISAI TPOIIOBOI cyMu (HeycTolKa, mTpad, 1neHs), Ky y4aCHUK
TOCIOIAPCHKUX BiZIHOCHH 3000B’s13aHUN CIJIATUTH Y Pa3i MOPYIIEHHST HUM TIpa-
BUJI 3[{HCHEHHS TOCIIOAAPCHKOI MislIIBHOCTI, HEBUKOHAHHST a00 HEHAJIEKHOTO
BUKOHAHHS TOCHOIAPCHKOTO 3000B’s13aHHsI. 32 TMOPYIIEHHS TOCTOIAPCHKIX
3060B’s13aHb 10 Cy0'€KTIB rocroflapioBaHHs Ta iHIINX YYaCHUKIB TOCIOAAP-
CBKUX BIITHOCMH MOXYTb 3aCTOCOBYBATHUCS OIEPATUBHO-TOCIIOAAPCHKI CaHKII —
3aX0/[M OTIEPATUBHOTO BILIMBY Ha MPABOMOPYITHUKA 3 METOIO MPUITHHEHHST ab0
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norepe/KeHHsI TIOBTOPEHHsI TIOPYIIeHb 3000B’I3aHHS, 1110 BUKOPUCTOBYIOTHCS
caMMMK CTOPOHAMU 3000B’sI3aHHSI B OJHOCTOPOHHBOMY HOPSAKY. o cyb’ekra,
KW TOPYIINB TOCHoAapchKe 3000B’I3aHHs, MOXKYTh OYTH 3aCTOCOBaHI JIMIIE
Ti OIEepPaTUBHO-TOCITOAAPCHKI CaHKIIii, 3aCTOCYBaHHS SIKMX Tiepe0ayeHo J[0TOBO-
poM. OrepaTuBHO-TOCIIOAAPCHKI CaHKIIIl 3aCTOCOBYIOTHCSI HE3aJIesKHO BiJl BUHU
cy0’ekra, SKUil IOPYIIUB rociogapcbke 30008 a3anns. IligcraBoio 1715 3acTocy-
BaHHS OTEPAaTUBHO-TOCTIOIAPCHKUX CAHKINN € (DaKT TMOPYIIeHHS TOCTIOIapChKOTO
3000B’s13aHHS IPYTOf0 CTOPOHOI0. OIepaTUBHO-TOCTIOAAPCHKI CaHKIIIi 3aCTOCOBY-
I0ThCST CTOPOHOIO, SIKA TIOTEPITiJIa Bijl TIPABOTIOPYIIIEHHS, Y TI03aCy/I0BOMY TIOPSIIKY
Ta 6e3 MOoNePeaHbOrO Mpe/ sIBIeHHs IIpeTeHsii mopyuHuKy 30608 a3anus (4. 1
ct. 237 I'K VYkpainn).

MoxuBICTh 3aCTOCYBaHHS CIiellialbHUX 3HAHb IMi/l Yyac peasisdallii ajiMiHicTpa-
TUBHUX MPOIEAYP HE BUKIIOYAETHCS I MPEACTaBHUKAMU 3apyOisKHOI TOKTPUHU
[16]. ITpotecyanbHi hopmMu pO3TJIsLy BiANOBIIHUX CIIOPIB MAIOTh /1aBaTH MOXK-
JIUBICTH TIPUIMATHU Ta Peasi30ByBaTH TaKi PillleHHS aJIMiHICTPATUBHOTO CYILY.

3i cBoro 60Ky, HOpPMATUBHO 3aKPillyIeH] poliecyasbHi (hOPMI BU3HAYAIOTH Peasib-
HU#T TIepebir Mol y CyJ0BOMY TIPOIECi, 3yMOBJIIOIOTh BHUHUKHEHHST Ta MOIAJTh-
U PO3BUTOK BiJTHOCUH a/IMIHICTPATUBHOTO CY/IOYMHCTBA, BU3HAUYAIOTH OCHOBHI
YMOBHU BiJIlTPaBJIeHHSI NTPABOCY//Is1 Y PO3IJISIIYBAaHUX CIIPaBax aIMiHICTPaTUBHOI
IOPUCAMKIT, PyX aJMiHICTPAaTUBHOI CIIPpaBU 3a CTaliAIMHM aJMiHICTPATUBHOTO
CYJIOYMHCTBA, MOPSNIOK peasidallil KOHKPETHUX CYJO0BUX MPOBA/KEHb, a TOMY
6es3rocepeiHbO BIIMBAIOTh Ha 3AIMCHEHHS KOHKPETHOTO aJMiHiCTPaTHBHOTO
CyZIOBOTO TIpOIlecy, Ha HOTro 3MiCTOBUI acIiexT.

OpHuM i3 Ge3mocepeHix 3aBIaHb MpoIecyaTbHuX GOPM MisTTBHOCTI aaMiHicTpa-
TUBHOTO Cy/y MO0 PO3TJSAY Ta BUPIIIEHHS TTyOJiYHO-TIPABOBUX CIIOPIB, SIKi
BUHMKAIOTD Y 3B’SI3KY 3 peasisalli€io mpaBa Ha MiJIITPUEMHUIITBO HA aKTyaJIbHOMY
eTari PO3BUTKY aJIMiHICTPATUBHOTO CY/IOYMHCTBA, € He TIJIbKHU JOCATHEHHS HOPMa-
TUBHO BU3HAYEHUX 3aBJaHb aJMiHICTPATUBHOTO CYI0OYMHCTBA, a I 3a0e31meueHHsT
CIIPUATIUBUAX YMOB [IJIS 3/IIICHEHHS BiJIITOBIIHOTO MTPOBA/’KEHHS B aJIMiHICTpa-
TUBHOMY cyi. Taki yMOBU MOKYTh MaTH SIK 00'€KTUBHUIT (HOPMaTUBHO-IIPABOBI,
opraHizariiiiti, comiaJibHO-BUXOBHIi), TaK i cy6’€KTUBHMIT XapakTep. Y 3B’S3Ky
3 muMm A. O. UepHikoBa BKa3ye€ Ha PO3BUTOK MPOIleCyaJbHUX (POPM aMiHi-
CTpaTUBHOTO cyao4ynHcTBa. [Ipobiema audepenmiaii mporecyaabHOi GopmMu
aIMiHICTPATUBHOTO CYJIOUYMHCTBA BUJAETHCST CKJIAIHOIO Ta HaraToIIaHOBO, a ii
BUPIIIEHHS Ma€ 3AIHCHIOBATHUCS 32 BiAMOBIAHUME KPUTEPisIMH, 110 3a0e3eyaTh
ONITUMAJIBHICTD, TEMIIOPATBHICTD Ta €(DEKTUBHICTh aJIMiHICTPATUBHOTO CYI0YNH-
CTBa, a TOMY I po3B’si3aHHS oro 3aBaHb. HasgBHicTb pidHUX (DOPM IPOBAKEHHS
B Q/IMiHICTPATUBHOMY CYZIOUMHCTBI CTBOPIOE PeasibHi 1epelyMoBH /i1 epeKTuB-
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HOTO 3aXHCTY TIPaB i 3aKOHHKUX iHTEPECiB YIaCHUKIB TyOJIiYHO-TTPABOBUX BiIHO-
cHH; 3a0e31euy€e pecypcHy eKOHOMIIO; paIlioHaIi3y€ Ta ONTUMI3YE TIPOBA/KEHHST;
CITPUSIE BPETYJIIOBAHHIO CYCIIJIbHO-TIPABOBOTO KOHMJIIKTY B YIIPABIIHCHKIH cepi.
Yci 3aKOHOIIPOEKTH, B SIKUX ITPOIIOHYBAJIOCS 3aIIPOBA/PKEHHS aJIMiHICTPATUBHOTO
CY/IOUMHCTBA, MaJIM CIIPSMOBAHICTh Ha AudepeHItialio mpoiecyanbHoi hopmu,
1[0 BUSIBJISLIACS Yepe3 0COOJMBOCTI TIPOBA/KEHHST B OKPEMMX KaTEropisix CIpas,
X04a i 3 BIZIMIHHUMU JI0 T[bOTO TIPOTIecy MijxoaamMu (30KpemMa, By3bKUM 1 PO3IIIN-
peHuM y HarpsiMi Bu6opunx cropis). IIpu 1iboMy ciipaBu, 10B’si3aHi 3 BUGOPYUM
IPOLIECOM Ta OCKAPKEHHSIM PillleHb, Al a60 6e3/1isIbHOCTI AepKaBHOI BUKOHAB-
901 corysKOHU, 3aBKIM MAJIM BHOKPEMJIEHHS i He 3a3HaBasin CyMHIBY [9, ¢. 45—46,
59, 64]. 3abesreueHHsT TAKMX YMOB € TapaHTIEO JOTPUMAHHST BUMOT TIPOIIECYaIb-
HOI (hopMU BCiMa y4aCHUKAMU CY/IOBOTO a/IMiHICTPATUBHOTO TIPOIIECY.

Y KOHCTUTYIIITHO-TIPABOBOMY BU3HAUYEHHI ITpaBa Ha MiAMPUEMHUIIBKY TISIIbHICTD
BHAWILIN BioOpaskeHHsT CYNepedIuBICTh Ta AUHAMIKA TPUBATHUX 1 MyOiuHNX
iHTepeciB. Y KOHTEKCTi MPUBATHOIIPABOBOTO PETYJIOBAHHS 00'€KTOM PeryJIio-
BaHHSA € NMPUBATHUI 1HTEpeC MOA0 3MIUCHEHHS MiANTPUEMHUIILKOI IISJIbHOCTI.
Y KOHTEKCTi 1yOJIiYHO-IIPAaBOBOTO PEry/IIOBAHHI TaKUM 00’€KTOM € IyOiYHui
iHTepec, 30KpeMa 10/I0 HeJIONYIIEeHHS: 3JI0BXKUBAHHS HA PUHKY MOHOTIOJIbHUM
CTaHOBHUIIEM, HETIPABOMIPHOTO OOMEKEHHSI KOHKYPEHIIil, He[oOPOCOBICHOT KOH-
Kkypeniiii [17, c. 315]. 3aznaueni nososkeHns: copmyboBani e y 2011 p.,
ajie 30epiraloTh CBOIO aKTYaJbHICTh i CbOTOHI. BOHU Mal0Th MOXKJIMBICTH 3Bep-
HYTHU yBary Ha MIBUIKOIIMHHICTH CYCHIJIBHUX BiTHOCUH Yy cdepi rocrnogapcbKoi
nisiibHOCTI. ToMy BUMOIM ONEpPaTUBHOCTI MOCTAIOTh OJHUMU 3 MPIOPUTETHUX
IO/10 TIpoTlecyaTbHUX (hOPM JiATBbHOCTI aIMIHICTPATUBHOTO CY/Y 3 PO3TJLAY Ta
BUpIilIeHHs 1IyGiYHO-IIPABOBUX CIIOPIB Yy 3B’I3KYy 3 peaslisallicio IpaBa Ha Iij-
MIPUEMHUIITBO. [HIIMM HANIPAMOM PO3BUTKY OKPeCJEeHUX IpollecyaabHuX (Gopm
€ YITKICTh JIEIKUX 11 IMOJIOKEeHb, 30KpeMa 1110/[0 BU3HAYEHHS MeX aJIMIHICTPAaTUB-
HOI OPUCAMKILT CTOCOBHO OKPEMHUX KaTEropiil MmyOJIiYHO-IIPABOBHUX CIIOPIB, 10
BUHUKAIOTD y 3B’sI3Ky 3 peastizaIfieio cy0’ eKTHBHOTO MpaBa Ha I IIIPUEMHUIITBO.

3Bakalouu Ha BUKJAJIeHe, /10 TTPollecyaabHOl (POPMU 3arabHOTO TTIO30BHOTO TPO-
BA/KEHHS 3 PO3TJISLY CIIPaB IMIO/I0 3aXUCTY TIpaBa Ha MiIIMTPUEMHUIITBO HAJTEKATh
TaKOK BUIAIKHU 3/iHCHEHHS TIPOBAJIZKEHb 3a CIIPaBaMU 3asIBHOTO XapaKTepy, ToOTO
KOJIV TTI03MBavYeM BUCTYIA€E cyO'ekT mybOriunoi Baaau. Kpim Toro, BuMora ormepa-
THUBHOCTI TOI0 TIPOIeCYaJbHOI (hOPMU TTO30BHOTO MTPOBA/PKEHHS B JOCTI/IKYBaHi i
KaTeropii cripaB BiJIKPUBA€E MEPCIEKTUBH 11 MMOAbINOI qudepeHitiallii. 3oKkpema,
MepcreKTUBHUM € fonoBHeHHs maparpady 2 i 11 posa. 2 KAC Ykpaiau okpe-
MOIO CTaTTelo, 10 Ma€ TepeadauynTi 0COOJUBOCTI TIPOBAJIKEHHS Y CIpaBax 3a
3BEPHEHHSIM AHTUMOHOIIOJIBHOTO KOMITEeTy YKpaiHu.
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BucHoBku
Ha mizictaBi mpoBe/ieHOro JOCTiKeHHSI MOKHA IIMTH TaKUX BUCHOBKIB.

1. Ipo6semaruky mporecyagbHuX (GOpM PO3TJISALY aAMiHICTPATUBHUM CYAOM
CIIpaB, IO BUHUKAIOTH Yy 3B’SI3KY 3 MOPYIIEHHSIM IpaBa Ha MiANPUEMHUIITBO,
3YMOBJIEHO aKTUBHUM PO3BUTKOM CUCTEMU TPOBAKEHDb aMiHICTPATUBHOTO
CYZIOUMHCTBA Ta BOJAHOUYAC MOTPeOOIO Y BpaxyBaHHi crieluiky 3a3HaUYCHIX CITPaB.
BupinrenHst okpecjieHoi mpobieMaTuKy Ma€ IPYHTYBaTHCS Ha PO3YMIiHHI TIpolie-
cyanpbHUX (OPM 3aXUCTY AIMIHICTPATUBHUM CYZIOM TIpaBa Ha MiJAITPUEMHUIITBO
SIK MOXiJHOTO TOHSTTS BiJ 30BHIIIHBOI MOOY/0BU MIPOBAKEHHS B ajMiHicTpa-
TUBHOMY CYZIOYWHCTBI.

2. [Iporecyanbha popMa po3IJIsiy OKpecaeHoi KaTeropii crpaB aJiMiHiCTPpaTUBHOI
IOPUCAMKITI € 30BHINIHIM BUSBOM IMiHICTPATUBHOTO CyAounHCTBA ((popma),
TOJII SIK TTPOBA/KEHHST XapaKTepPU3yOTh HOro BHYTPIIIHIN 6ik (3MicT). 3a3HaueHi
MOHSATTS € TICHO B3a€MOINOB si3aHuMU. Tak, mpoiiecyanbHa hopma 3a71eKUTh Bijl
3MICTy Ta CIIPSIMOBAHOCTI aIMiHICTPATUBHOTO CYZIOUYMHCTBA SK MOTO BHYTPIIIHIX
XapakTepucTuk. BogHOYac akTya bHUIT CTaH TIPOIlecyaabHOl (popMU Ta TIOTOUHA
MpaKTHKa il 3aCTOCYBaHHS BIJIMBAIOTH HA MOJAJBIINN 3MiCTOBUI PO3BUTOK
aJIMiHICTPATUBHOTO CYJOYMHCTBA, IEepeyCciM y HalpaMi MiJIBUIEHHS HOro
ehekTuBHOCTI.

3. 3acTocyBaHHSI CUCTEMHOTO Ii/IXO/y SIK OCHOBU BU3HAUEHHS ITOHATTS IIPOIIECY-
aJbHOT (POPMU 3aXKCTY TIpaBa Ha IMiINPUEMHHIITBO Hepeadadyae Po3riist/] BKa3aHoi
(hopmu SK: CUCTEMHOTO SIBUIIA i3 CBOIMU eJleMeHTaMH Ta 3B’SI3KaMUu MiXK HUMU,
eJIeMEeHTY aJIMiHICTPAaTUBHOTO CyOUYNHCTBA SIK CUCTEMH BUIIOTO TTOPSIIKY, 3 ypa-
XYBaHHSM 3B’SI3KiB i3 IHIIUMU eJleMeHTaMU aJIMiHiCTPAaTUBHOTO CY/IOYMHCTBA.

4. IlepcrieKTUBHI HATIPSIMKM PO3B’sI3aHHST aKTyaJbHUX TPOOJIEM MPOIECyaTbHUX
(opMm AigaBHOCTI aAMIHICTPATUBHOTO CYy IIO/I0 PO3TJISAAY U BUPINIEHHS CIIPaB
y 3B’sI3Ky i3 3aXMCTOM TIpaBa Ha IiAIPUEMHHUIITBO 3YMOBJIEHI: HEOOXIHICTIO
migBUIeHHS e(DeKTUBHOCTI (OTepaTUBHOCTI) aJMIHICTPATUBHOTO CY/IOUYNHCTBA;
PO3BUTKOM MOSKJIMBOCTEN [T aIMiHICTPATUBHOTO CY/Yy 3aCTOCOBYBAaTH OKpeMi
crielliaibHi 3HAHHS y cdepl eKOHOMIKU; YTOUHEHHSIM TTPAaBOBOTO PETyTIOBAHHSI
MeXX aJIMiHICTPaTUBHOI IOPUCAMKIII 11010 3a3HAUYEHUX CIIPaB Ta YHUKHEHHSIM
CIIOPIB MO0 CYZI0BO1 IOPUCIUKIIII OKPEMOI KaTeropii crpas.
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*e-mail: 0984401975@ukr.net

Axoralis

AxmyanoHicms memu 3yMOBIEHO NOTMOYHUM CIMAHOM PO3BUMKY 34Cad 2Iachocmi ma 6io-
Kpumocmi OiaivHoCcmi AOMIHICMPamueHux cyoie, nasenicmio niorpynms O 6upobieHIs
€0unoi Kamezopii Mpancnapenmuocmi, wo 0Xonuoe 00U0sa NOUAMMSL, 4 MAKONC 36 A3KU
Mine Humu. Mema cmammi nonsieac 6 HAOAHHI XAPAKMEPUCTIUKI POBUMKY MPAHCNA-
PEHMHOCTNE K NOHAMMSL HAYKU AOMINICMPAMUGHO20 NPABA, GUSHAUCHHT 11020 0COOIUBOC-
meil y chepi dispnocmi aoMiniCmpamusHux cyoie, 6USHAYEeNHT Ha Uil 0CHOBI HAYK0BOZO
ni0x00y w000 NOOAILUO20 OOCIIONCEIIL NPOOICMATNUKIU MPAHCNAPEHMHOCTI Y Uil chepi.
Jlocsznenns yiei memu cmaio MONCIUGUM UepPes GUKOPUCTANH KOMNIEKCY Memooie sk
3a2aMbHOHAYKOB020, MAK | CHeyianvHo-1puduuHozo xapakmepy. Ilpu upomy 6paxoeano
suMOzU HayKoeoi 06’ ckmuenocmi. Tax, 3acmocyeanis hopmarvHO-00ZMaAMUUHOZ0 MEMOOY
YMONCIUBUNO 3 SICYBAHHS 3MICTY 3ACMOCOBAHUX NOHAMb Ma Kamezopii. 13 3acmocysan-
HAM CUCMEMHO020 Memody nodano aominicmpyeaniis pobomu aOMiHICMpamusHux cyoie
ax cucmemy. Lle doszsonuno docuidumu eiemenmu yici cucmemu ma 36’s3Ku MijHC HUMU
K OCHOBY NMOOANLUL020 QOCHIONCENHA NPOOIEMAMUKY MPAHCNAPEHMHOCTNE 8 OIAAbHO-
cmi adminicmpamuenux cydis. 3acmocysanis GopmMarbHo-102iun020 mMemody 00360J1UL0
30LCHUMU NOPIBHATOHUTL AHANI3 OCHOBONOJONCHUX Kamezopitl docuioncenns. Ilpoana-
J308aHO B6EKMOPU AKMYAIHHOZ0 PO3BUMKY HAYKOB0I OYyMKU U000 OOMUYHUX NOHSIMD,
a MaKoxi NOHSIMMsL MPAHCNAPEHMHOCME — U000 OISLIBHOCMI 0Peanie npoKypamypu ma
opeanie euxonasuoi enadu. Ha uiti ocnosi o6rpynmoeano mesy npo nocmynose 30u-
ACEHHS NOUAMD MPAHCRAPEHMHOCME 8 OISLILHOCII 0P2anie BUKOHABUOL 61A0U MaA OP2aie
npoxypamypu, 36iuvenis 06cazy CRitbhux puc y uyux nowsmmsax. O6rpynmosano, wo
mpancnapenmmuicms JisAbHOCMI Y0601 61A0U PO32IAIAEMBCS, NEPEBANCHO, Y KOHMEKCMI
nodonamnns 3akpumocmi cyoo6oi 61adu K paosHcokozo CnaoKy, NPu uboMyYy He NPudiieno
nanexcnoi yeazu axmyanviii cneyudiuyi disivrnocmi cydosoi eiradu. 3a pesyivmamami
nposedenozo 00CIIONCEHHS CPOPMYILOBAHO BUCHOBKU U000 CREUUDIKU MPAHCNAPEHNHO-
cmi y chepi cy0osoi enadu ma BUHAUEHO OCHOBI BEKMOPU NOOAILULOZO OOCHIONCEHIS UIE
NPOGAEMAMUKI MA YUHHUKYU NOOAIULOZ0 PO3GUMKY MPAHCRAPEHMHOCTE U000 OiAIbHO-
cmi adminicmpamusnux cyois.

KmouoBi ciioBa: TpaHcTiapeHTHICTD; Cy/I0Ba BJIaJIa; MisSIbHICTD aIMiHICTPATUBHUX CY/IiB;
QIMIHICTPAaTUBHUMN CY[I; TTTACHICTD; BiIKPUTICTD.
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Abstract

The topicality is determined by the current state of development of the principles of
transparency and openness of the activity of administrative courts, the existence of a basis
Jor the development of a single category of transparency, which covers both concepts, as
well as the connections between them. The purpose of the article is to provide a description
of the development of transparency as a concept of the science of administrative law, to
determine its features in the field of activity of administrative courts, and to define, on
this basis, a scientific approach to further research on the issue of transparency in this
area. Achieving this goal became possible through the use of a complex of methods of
both general scientific and specifically legal nature. At the same time, the requirements of
scientific objectivity are taken into account. Thus, the application of the formal-dogmatic
method made it possible to clarify the content of the applied concepts and categories. With
the application of the system method, the administration of the work of administrative
courts as a system is presented. This made it possible to examine the elements of this
system and the connections between them as a basis for further research into the issue of
transparency in the activity of administrative courts. The application of the formal-logical
method made it possible to carry out a comparative analysis of the fundamental categories
of the study. The vectors of the actual development of scientific opinion regarding related
concepts, as well as the concept of transparency — regarding the activities of prosecutor’s
offices and executive authorities, are analyzed. On this basis, the thesis about the gradual
convergence of the concepts of transparency in the activities of the executive authorities
and prosecutor’s offices, the increase in the amount of common features in these concepts
is substantiated. It is substantiated that the transparency of the judiciary’s activity is
considered, mainly, in the context of overcoming the closure of the judiciary as a Soviet
legacy, while due attention is not paid to the actual specifics of the judiciary’s activity.
Based on the results of the research, conclusions were formulated regarding the specificity
of transparency in the field of judicial power, and the vectors of further research into this
issue and the factors of further development of transparency regarding the activity of
administrative courts were determined.

Keywords: transparency; judicial power; activity of administrative courts; administrative
court; publicity; openness.

Beryn

HartionasnbHOO0 cTpaTerielo po3BUTKY CYZ0BO1 BJIaIM BU3HAUEHO TaKi 3aBJaHHS,
SK: ypaxyBaHHS MiKHApOJHUX CTAaHAAPTIB MpU PO3KPUTTI iHdopMmallii nmpo
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npolelypu KOHKYPCiB, KBaJi(hiKallilHOTO OIIHIOBAHHS YU JUCIUTIIIIHAPHOTO
MPOBAKEHHS, OMPUJITOJHEHH] pillleHb KBaTi(iKaiiHuX Ta JUCIATIIIHAPHUX
oprauis [1]. B 1opuauuniii itepatypi po3KpUBA€EThCS POJIb 3a0e3IeYeHHsT TPaH-
crapeHTHOCTI B 60poThOi 3 KOPYMIEO B MisLITBHOCTI OpraHiB MyOIiYHOT BIaIn: €
yMOBOIO (hOPMYBaHHSI caMe CHUCTEMHOTO YSBJIEHHS PO iSJIbHICTD 3a3HaYeHUX
cy0’€KTIB Ta BOJHOYAC — PO3KPUTTSI KOHKPETHUX MTPOOJIEM Y HOTO MislIbHOCTI; €
iHCTPYMEHTOM HarJIsijy, B epeibaueHnx 3aKOHOM BUIIAIKaX — i KOHTPOJIIO MI0/I0
mistbHOCTI cy6’ekTa mybsiuHoi Baaau [2, c. 353—-354]. HaBemeni 1moI0KeHHS
30€piraioTh aKTyaJabHICTD i MO0 aMIHICTPYBAHHSI [iSJIBHOCTI a[IMiHICTPATHBHUX
cyziB. Y HayKOBOMY CepeOBHUIIi HAOY M Bark MOHSTTS TJIACHOCTI Ta BIAKPUTOCTI
B /IIAJIBHOCTI OpPraHiB Cy/I0BO1 BJIAJIM, a 1X 3aCTOCYBaHHS B HAYIll Ta 3aKOHOTBO-
peHHi fa€ 3Mory eeKTUBHO BUPINTyBaTH 3HAYHY KiJIbKICTh 3a3HAUYEHUX Ta THIITUX
3aB/IaHb, 1110 CTOSITH Tepell Cy/I0BOIO BJaj010. BogHouac peasnisaliiss BU3HaYeHUX
3aBJIaHb Tependavae He TiTbKY JOCTYMHICTD iH(bOpPMAIIii PO AisSUIBHICTH CyI0BOI
BJI/IY, a i cTBOpeHHs e(eKTUBHUX MOKJINBOCTEN 1103aCY/IOBUX IHCTUTYIIIH BILIN-
BaTU Ha aJMiHICTPYyBaHHsS CyA0BOi Biaau. [1oTpiGHO BKazaTw Ha 3HAUHY yBary
HAYKOBIIB /10 TPOOJIEMaTHKK aJIMiHICTPATUBHUX TIPOIEAYP, 30KPeMa B KOHTEKCTi
3abe31eueHHsT TPAHCIIAPEHTHOCTI JIiS/IBHOCTI OpraHiB myOJiuyHOT BJIaaw, i Ha piBHI
3apybiKHUX BUIAHD [3—5].

KpiM Toro, akryasisyerbcst mpobjaeMaTiKa 3BOPOTHOTO 3B’SI3KY CY/I0BOI BJIajiu
3 TaKMMU 1HCTUTYI[ISIMA He TILJIbKM B KOHTEKCTI IJIAHOBOTO 3BITyBaHHS, a U
BIZIMOBiI Ha KOHKpeTHY KpUTHKY. OKpecyeHi 3aBiaHHsl He MOXKYTh OyTH edek-
TUBHO PO3B’s13aHi 13 3aCTOCYBAHHSIM BUKJIIOYHO TIOHSATH TJIACHOCTI Ta BiIKPUTOCTI
B JIiAJIBHOCTI cy/n0BOi Baaju. BogHovyac y HayKOBUX JOCTIPKEHHAX OCTAHHIX
POKIB J1e/lajii yacTillle BXKUBAETHCS TEPMiH «TPAHCIIAPEHTHICTh» MO0 iSJIBHOCTI
CY/IOBOI BJIaid SIK TIOHSTTSI, 10 Tiepedadae came HaBeleHUil 38’130k [6, ¢. 56;
7]. Ykazane aktyasisye onpalfoBaHHs MTePCIEKTUB 3aCTOCYBAHHS TePMiHA «TPaH-
CITAPEHTHICTH» MIOJI0 AISLTBHOCTI 3 MyOIIYHOTO a[IMIHICTPYBAHHST CYIOBOI BJIAAN
3 ypaxyBaHHsM 1i crienidiku. [IpoTe 3HaueHHs 1IbOrO TepMiHa caMe B KOHTEKCTI
aJIMIHICTPYBaHHS JIisIJIBHOCTI aJIMiHICTPaTUBHUX CY/IiB 30KpeMa Ta Cy/[0BO1 BJain
B3arajii He € yCTaJeHUM Yy JIOKTPUHI aIMiHICTPATUBHOIO TIPaBa, 110 aKTyali3ye
y3araJbHeHHsI HassBHUX HayKOBUX 3/00YTKiB Ta BU3HAUYEHHST TEOPETUIHOTO TTi/I-
IPYHTS IIO/I0 TPOBE/IEHHS TOAJBIITNUX TOCTIIKEHb.

OcTaHHIM YacoM HayKOBI[ 3BEpPTalOTh yBary Ha IMUTaHHS 3a0e3MEUeHHs TPaH-
CIIAPEHTHOCTI B AisIIBHOCTI cy0’ekTiB myOsriuHoil Baaau [2, ¢. 353—354], opra-
HiB mpokypatypu [8]. HaGyBatoTh Baru muTaHHs rIacHOCTI Ta BIKPUTOCTI B
JISIIBHOCT1 OPTaHiB CY/I0BOI BJIQ/IM 3arajioM Ta a/IMiHICTPaTUBHUX CY/IiB 30KpeMa
[6; 9]. HocaimKyloThcst TAKOK acleKTH B3AaEMO/IiI CY/I0BOI BJAJU 3 TPOMAJISTH-
CBbKUM CYCHIJIbCTBOM, OJTHUM 13 TIPUHITUIIB K01 BU3HAYAETHCA TPAHCIIAPEHTHICTh

ISSN 2414-990X. Problems of Legality. 2023. Issue 161 157



®edopeHko €. O. [eHe3a npuHYUNy mpaHcnapeHmMHocmi 8 OifslbHoCMi adMiHicmpamusHuX cyois

CYIOBOI BJIaju, pore aocuTh obmexkero [10, ¢. 86]. YzarasbHiooun HaBeeHi
Ta iHII JOTUYHI HAYKOBI HAIPAIIOBAHHS, MOKHA KOHCTATYBaTH, 110 HAaWOiIbII
AKTYaJIbHIMU eJIeMEeHTaMU TIPOOJIEMATUKK TPAHCIIAPEHTHOCTI B ISITTBHOCTI Cy/10-
BOI BJIa/IM CbOTO/IHI € TaKi MUTaHHS: JOCATHEHHS €IHOCTI MIOJI0 KJIIOYOBUX O3HAK
TPAHCIIAPEHTHOCTI SIK TIOHSITTSI Ta SIK TPUHITAITY MyOJiYHOTO aJMiHICTPyBaHHS;
BUPIIIEHHS OKPEMUX TPOOJIEMHUX MMUTAHD I0/I0 CIIIBBIAHONIEHHS MO0 3 iHITMMN
CYMIKHUMHE MOHSATTSIMU, HACAMIIEPE]L «TJIACHICTDY, «BIIKPUTICTD, «ITyOIIUHICTD,
<IIPO30PICTh»; 3aCTOCYBAHHS MOHATTA TPAHCIAPEHTHOCT] y IIPAKTUIL aJIMIHICTPY-
BaHHS [IIIJIbHOCTI aIMiHICTPATUBHUX CY/IiB.

Mertoto focai/iKeHHsI € HaJJaHHS XapaKTePUCTUKN PO3BUTKY TIOHSATTS TPaHCIIa-
PEHTHOCTI CTOCOBHO aJIMiHICTPYBaHHS iSJIbHOCTI Cy/lOBOI BJAJW B HAIlIOHAJb-
Hill aJIMiHICTPATUBHO-TIPABOBiNl JOKTPWHI, BU3HAUEHHS Ha Iili OCHOBI 3acaj
OZIJIBIIOrO AOC/IKEH S IIPOOJIeMAaTUKY TPAHCIAPEHTHOCTI B aIMiHiCTpyBaHHi
HistibHOCTI cymoBoi Biaaau. [JocaTHEHHS MeTH JOCIiKeHHs nepenbadae BUpi-
IIEeHHS TaKUX 3aBJaHb: PO3KPUTHU 3MICT TPAHCTIAPEHTHOCTI B [IISITBHOCTI CY/IiB Ta
il CIiBBIIHOIIIEHHS 13 3aca/laMy TJIACHOCTI M BIZIKPUTOCTI; 1aTU XapaKTePUCTUKY
TpaHCIAPEHTHOCTI Y AisJIbHOCTI OpraHiB BUKOHABYOl BJIQJM Ta MPOKYpaTypH;
BU3HAYNUTHU 3aCaJW TPAHCIIAPEHTHOCTI K NMPUHIAIY OpraHisaiil AisJbHOCTI
CYZIOBO1 BJIQJIN.

Marepiaiam ta MeToau

Y 1boMy JOCIiIKeHH] 3aCTOCOBAHO SIK 3arajlbHOHAYKOBI, TaK 1 cleliajbHO-
IOPUAMYHI METOJM, a TaKOXK YPaxXOBaHO TTOJIOKEHHST HayKOBOI 06’ €KTUBHOCTI.
DopMaIbHO-IOTMATUYHUE METO/I 1IaB 3MOTY PO3TJITHYTH TEPMiHOJIOTIYHUIA 3MiCT
3aCTOCOBAHMX KAaTETOPii 1 MOHATh. 3a MOMOMOTOI0 CUCTEMHOTO METONY SIBUIIE
aJIMIHICTPYBaHH4 MiSJIbHICTIO aJMIHICTPATUBHUX CY/iB MOJAHO K CUCTEMY,
B Me’KaX SKOI 3aCTOCOBAHO 3aCa/iM TPAHCIAPEHTHOCTI, J0CJII/I)KEHO eJIeMeHTHU
Ii€l crucTeMu Ta 3B’s13KW Misk HUMU. Kpim TOTO, cicTeMaTn30BaHO HAYKOBI AOCJIi-
JUKEHHS 111010 TIOHATTS TPAHCHIAPEHTHOCTI CTOCOBHO /iSITIBHOCTI CY/I0BOI BJIQJIU Ta
HaroJIoIIeHo, M0 Ha PiBHI KOMIJIEKCHUX AMCEPTAIIMHNX AOCTIKEHD 11e TTIOHSTTS
posragayTo O. O. OBcaunikosoio (2009). Busnaueno, mo 151 mpobieMaTika
He HaOyJia HaJe;KHOI yBaru HAYKOBIIIB, HATOMICTh Y KOHTEKCTI IIPOIeCyaIbHOI
JUSJIBHOCTI a/IMIHICTPAaTUBHOTO cyay (1110/10 3/IiHICHEHHS ITPaBOCYIs1) TIPEMETOM
JOCTTI/IKeHHS CTaJIM IPUHITUIIA TJIACHOCTI Ta BikpuTocTi. [loHATTs % TpaHncma-
PEHTHOCTI PO3TJISTHYTO B KOHTEKCTI AisITIbHOCTI OpraHiB 1myOJIigHOI BJIajii: OpraHiB
BUKOHABYOI BJIa/IM Ta OPTaHiB IMPOKYpPaTypPH.

I3 3acTocyBanHsAM (HOPMATLHO-JIOTTYHOTO METO/LY, ITPOBE/IEHO TIOPIBHAJIBHUI aHa-
JIi3 TIOHSTD: «IJIACHICTb», «BIAKPUTICTb», «IIPO30PICTh», «IIyOJIYHICTh>, «TPaHC-
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MapeHTHICTh» TOIO. Y IIbOMY KOHTEKCTI /JaHO OIIHKY aKTyaJbHUM HAyKOBUM
3100yTKaM, TIPOBEIEHO iX CHCTEMaTH3allif0, BUSBJIEHO Ta y3araJbHEHO aKTyaIbHi
pobJieMu PO3BUTKY TPAaHCIIAPEHTHOCTI B a[MiHICTpyBaHHI CyJ0BOI BJaJu Ta
OKPECJIEHO TIJIIXH iX BUPIIIEHHS.

[ianekTUuHUN MEeTO/ /1aB 3MOTY TIPOCTEKUTU PO3BUTOK cepu 3acTOCYBaHHSI
OIPAI[bOBYBAaHUX TEPMiHIB: «BIZIKPUTICTD», «ITPO30PICTH», «MyOMIUHICTD, «TPaHC-
MAPEHTHICTb» TOIIO, 3MiHU B PO3YMiHHI I[UX MTOHATb YYEHUMU MIPOTATOM YCbOTO
yacy PO3BUTKY HAI[IOHAJbHOI HAYKM aJIMIHICTPATUBHOrO IpaBa Ta OCHOBHI
BiZIMIHHOCTI MiX HUMH. 3BEPHYTO yBary Ha pi3Hi cdepu 3acToCyBaHHS TJiac-
HOCTI i BiikpuTOCTi (chepa mpoiiecyanbHOl [AisIIBHOCTI) Ta TPAHCIAPEHTHOCTI
(opranisaitis AisiIbHOCTI CyZI0BO1 Bjaan). Bixznaueno, 1Mo SKiCHO HOBUM KOM-
IMOHEHTOM MIO/I0 BIIKPUTOCTI IOCTA€ BPaxXyBaHHS aKTMBHOI IMO3UIlil IPoMa/l-
CHKOCTi CTOCOBHO [iSLIBHOCTI CY0BOI BJIaN MIISIXOM 3a0€3MeYeHHs] YMOB JIJIsT
dhopmyBaHHs Takoi moawuiii. OTsKe, TPUHITUIT TTACHOCTI Ta BIIKPUTOCTI HaOyBae
SIKICHO HOBOTO 3MicTy. [opiBHSHHS TIpOOIEMATHKI TPAHCIAPEHTHOCTI B OpraHax
BUKOHABYOI BJIJIN i1 OpraHax MPOKypPaTypH Ta MPobJeMaTHKN TPAHCHTAPEHTHO-
CTi B OpraHax Cy/0BOI BJaJH Ja€ MiJICTaBU CTBEP/KYBATH, MO BiZOYBaOTHCS
30JIMKEHHST HAYKOBUX T/XO/iB, GOPMYBaHHS MEPENiKy €INHUX BUMOT TPaH-
CIapeHTHOCTI y X cdepax. TakumMu BUMOTaMM €: BIIKPUTICTh Ta TOCTYIHICTD
indopmarii 11po AisbHICTh Y6 €KTIB 1yOAIYHOI BJaK, HASBHICTH 3BOPOTHOTO
3B’s13KY BiJ cy0’€KTiB IIyOIiUHOI BJIAIU 10 TPOMAICHKOCTI, CTBOPEHHST YMOB JIJIsT
dbopMyBaHHS Y IPOMaJChKOCTI IIIiICHOTO YSIBJIEHHS TIPO AisIbHICTh Cy6 €KTIB
ny6siunoi Baaan. Bogrouac crernudiky AistIbHOCTI Cy/I0BOI TiJIKK BTN PO3-
[JISIHYTO HEeI0CTaTHbO.

3acTocyBaHHS MeTO/IB (hOPMATbHO-JIOTIYHOTO Ta CUHTE3Y YMOKJIUBUJIO y3a-
raJbHeHHsI ONpaiboBaHOI MPOOJIEMATHKN Ta BU3SHAYEHHST HATIPSIMIB 1 110/1a7Th-
II0TO JIOoCTi/KeHHs. TpuBainili yac TpaHCIApPeHTHICTb y MisIJIbHOCTI CyJ0BOI
BJIA/IA PO3TJISIAATACS 3aCO00M TMOOJAHHS il 3aKPUTOCTI SIK HACTIIKY pajistH-
cbkuX yaciB. CbOro/iHi YNHHUKAMU TIOJIAJIBIIIOTO PO3BUTKY TPAHCHAPEHTHOCTI
CyJZIOBOI BJIQJIM B3arajii Ta MO0 JiSJbHOCTI a]MiHICTPATUBHUX CY/IiB 30KpeMa
MOCTAIOTH: MiIBUIIIEHHST PiBHST JOBIPH /10 CY0BOI BJIAJIH, 3a1100iTaHHs KOPYIIIii
B @/IMiHICTPYBaHHI Cy/laMH, IMIIJIeMEHTallisl Mi>KHapPOJHUX CTaH/IapTiB B3a€EMO/Iil
CYIOBOI BJIagu Ta TpoMajchKocTi. IligkpecaeHo aKTyaabHICTh TPOOIEMATHKH
3BOPOTHOTO 3B’SI3KY CY/IOBOI BJIa/IM i3 TI03aCy/IOBUMH IHCTUTYIIiIIMU, HE TiJTbKU
B KOHTEKCTI IIJIAHOBOIO 3BiTyBaHHS, a i BIJIIOBIJ{I HA KOHKPETHY KPUTHKY.
BusnaueHo, 1110 OKpecjeHi 3aBIaHHs He MOXKYTh OyTH e(heKTHBHO PO3B’sI3aHi
13 3aCTOCYBaHHAM BMKJIOYHO TOHATH TJIACHOCTI Ta BIIKPUTOCTI B JiSIIBHOCTI
Cy/IOBO1 BJIAJIU.
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PesysbraTit T2 0OrOBOpEHHS

Tpancnapenmuicmo y oisanvrocmi cyoie ma ii cniegionowenns i3 3acaoamu
aaacnocmi U eiokpumocmi

OnHuM i3 TIepuImx KOMIUIEKCHUX JOCTI/IKeHb TPAHCIIAPEHTHOCTI Cy/1I0BO1 BJIa/ i1
€ nuceprartiitaa pobora O. O. Oscsuuikosoi (2009), B sKiii BU3HAYEHO MOJIO-
JKeHHSI TPAHCHAPEHTHOCTI SIK MPUHIIUNY AiSJbHOCTI Ta opraHisallii cy0BO1
BJIQ/IV; IMAHEHTHI XapaKTepPUCTUKU TPaHCIapeHTHOCTI; cdhepu peryaioBaHHS
TpaHCIAPEHTHOCTI MiXKHAPOJHUMHU CTaH/IAPTAMU; B3a€EMO3B SI3KM TPaHCIAPEeHT-
HOCTI 3 IHITUMU CYMI>KHUMU TIOHATTAMU, HacaMIlepe/l TJIacHICTIO, a TaKoxX cdepy
3aXO/IiB 13 YIIPOBA/KEHHS TPAHCIAPEHTHOCTI B JIISIJIbHICTD 11100 a/IMiHICTPYBaHHS
cyZ10BO1 BJau. Tak, TpaHCIIAPEHTHICTh BU3HAUEHO SK MPUHIIUI OpraHisailii Ta
JSITBHOCTI Cy/I0BOI BJIaJIM, CYTHICTIO SIKOI € CTaH OpraHisaliil cy/0BOi CUCTeMH
1 IOPUIUYHOIL AISJIBHOCTI Cyly B IEMOKPATUYHOMY CYCITIJIbCTBI, IO 3a/I0BOJIbHSIE
noTpebu TPOMA/ICHKOCTI B OTPUMaHHi iH(opMaItii mpo MexaHisM (hyHKITOHYBaHHs
CYJIOBUX 1HCTaHIII{, yXBaJsleH] CyZlaMU pillleHHs], CTPYKTYPY, MOPsI0K (hOpMyBaHHS
Ta iSUTBbHICTH OPTaHiB CY/IiIBCBKOTO CaMOBPSIAYBaHHs, M00ip Ta MPOIEAyPY
MpU3HAYEHHS CY//IiB, 1X Bi/IMOBIZIaJbHICTD, Ta 3a/I0BOJIbHSE 3aKPIIJIEHUM Y MiXK-
HAPOJHO-TIPABOBUX akTax BuMoram. OOOB’SI30K 3a0e31eueHHsT TPAHCTTAPEHTHOCTI
CyZIOBOI BJIaJIN JIEP>KaBOIO Ta Cy/IOBUMM OpraHaMU BUILJIUBAE 13 KOHCTUTYIIITHOTO
IOJIOKEHHsI IIPO CBOOOAY OTpUMaHHS iHdopMallii mpo AisIbHICTh OpraHiB gep-
skaBHOI Baaau (cT. 32 Koncrutyiii Ykpainn) i 1oJsioskeHb MisKHapO{HO-ITPAaBOBUX
akTiB [11, c. 181-182].

[Tpotsirom 2012—2018 pokiB yBary HayKOBIIiB TIpUBEPHYJIa TPpoOOIEMaTHKA TJIac-
HOCTI Ta BIIKPUTOCTI B JIiSJIbHOCTI aJIMIHICTPAaTUBHUX CY/IiB Ta OpraHiB Cy/10BOi
Baaau B 1izomy. Kiouosi kareropii, mocrimkeni O. O. OBCSHHIKOBOIO, HAOYIH
3MiCTOBUX 3MiH Ta PO3BUTKY. OCHOBHUMU TOJIOKEHHSIMU IJIACHOCTI SIK CKJIQHUKA
TPAHCIIAPEHTHOCTI CyI0BOI BJIaJi BU3HAYEHO TaKi: BiAMOBIIHUI 060B'SI30K CyIy
OO0 po3MilieHHs iH(opMallii Tpo PO3IJIA CIPaBM Ta iHINI 3aX0au i3 3a0e3-
MeYeHHsI MOKJIMBOCTI CTOPOHAM O3HAOMUTHCH 31 CIIPABOIO; MIPABO YUYACHUKIB
CYZOBOTO TIPOIECY Ha BIKPUTHUI POSIJIS CIIPaBU; MOKJINUBICTE OYTH HPHUCYT-
HIMHU B CYZI0OBOMY 3aciiaHHi st 0cib, sIKi He € yYaCHUKaM¥ CYZOBOTO TIPOIIECY;
MOJKJIMBICT X 0Ci6 OTPUMYyBaTH Ta MOMIMPIOBATH iH(GOPMAILiO IPpo pobOTY
cynosoi Biaaau [11, c. 182]. Haromicts O. O. laBpuiok BUOKPEMITIOE CIiJIb-
HUI TPUHIIAT TJIACHOCTI Ta BIAKPUTOCTI, TPUYOMY PO3IJISIAE UOTO BUKJIIOYHO
B KOHTEKCTI a/IMIHICTPATUBHOTO Cy[OYMHCTBA (3/11IICHEHHS TPABOCY/S Y ClIpa-
BaxX a/IMiHICTPaTUBHOI IOPUCAMKIIT). EjleMeHTaMu 11bOTO TTPUHITAITY BU3HAUYEHO:
1paBo Ha iHdopMalliio Tpo aaTy, yac, Miclle, pe3yJbTaTu PO3IJLAy CIIPaBH;
BIIKPUTICTb CY/IOBOTO PO3IJISIY; PEKUM 3aKPUTOIO CY/NOBOTO PO3IJISLY; IIOBHE
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(pikcyBaHHS Cy/JOBOTO PO3IJISILY; YiTKe JJOTPUMAHHS HOPM 3aKOHY ITiJl YaC BUKO-
pHUCTaHHS TEXHIYHMX 3acO0iB y CYJIOBOMY 3aciaHHi; myOIidyHUil XapakTep Ipo-
roJioleHHs akTiB cyny (pitneHHs, yxsaun). OxapakTepru30BaHO POJib ITPUHITUITY
IJIACHOCTI Ta BIAKPUTOCTI aJMIHICTPATUBHOIO IIPOIECY B CUCTEMI IPUHIIUIIB
aJIMiHICTPATUBHOTO CyZIOYMHCTBA: 1) € rapaHTi€0 TOTPUMAHHS TMTPUHIIATIB a/IMi-
HICTPATUBHOTO CY/I0YMHCTBA (BEPXOBEHCTBO 1IPaBa, 3aKOHHICTb, 3MarajbHICTh Ta
odirriitae 3’sicyBaHHS BCiX 00CTaBUH CIIPaBH, HAIlIOHAIBHICTH MOBHU CYZIOUYMHCTBA);
2) € rapanTi€lo peasizailii MPUHIMITY PIBHOCTI BCIX YYACHUKIB aJIMiHICTPATUBHOTO
mpoitiecy Iepes 3aKOHOM 1 CyIoM; 3) 3HaXOAUTh CBOE BTLIEHHS Yy Pe3yJbTaTi [ii
YCHOCTI, 3a0e31eueHHsT aTe IsIiiHOrO Ta KacalliitHOro 0OCKapsKeHHsT PillleHb aMi-
HICTPATUBHOTO Cy/Iy Ta 0OOB’SI3KOBOCTI Cy/10BUX pitierb [12, ¢. 171-172]. Orxe,
HaykoBi pesysbrat O. O. OBCSHHIKOBOI HAOYJIM CTATyCy TaKKX, 110 TOTPEOYIOTH
aKTyaJisarfii.

Y 6inbun misHiilt poboTi, 6e3mocepeHbO TMPUCBSYEHIN TPOGIEMATHIN TPUHIIN-
B TJIACHOCTI Ta BiIKpUTOCTI B aaMiHicTpatuBHOMY cynounHcTBi (B. M. Kon-
aparerko, 2013), HaOy/ I CBOrO PO3BUTKY MOHATTS IJIACHOCTI Ta BiAKPUTOCTI
B JISIBHOCTI a/IMIHICTPATUBHOTO CYyIOYMHCTBA. TaK, MPUHIUII TJIACHOCTI Ta Bij-
KPUTOCTI TOB’SI3YETHCS 3 TAKUMU BUMOTAMHU, SK: BIIKPUTICTH (PYHKITIOHYBaHHS
aJIMIHICTPATUBHOTO CYy/ly; YCHICTb PO3IJISIZy CIPaBU aJMiHICTPATUBHUM CY/IOM;
3iICHEHHST TEXHIYHOI (hiKcallii CyZI0BOTO 3acilaHHs; HAJlaHHS YYaCHUKaM CIIpaBy
iHdopmartii mpo 3iiicHeHHsT PO3TJISIY CIPABU aIMiHICTPATUBHUM CYIOM; 3a0€3-
MeYeHHsT HeOOXiTHIX YMOB JIJIst YTBOPEHHST TPOMAJIChKOI [YMKH Ta YSIBJIEHHS PO
aJIMiHICTPaTUBHE CYyJI0YMHCTBO. [7IacHICTh Ta BIIKPUTICTh B aIMiHICTPATUBHOMY
CY/IOYMHCTBI € BPeTyJIbOBAHUM HOPMaMU a/IMiHICTPATUBHO-TIPOIIECYaJbHOTO
[paBa MeXaHi3MOM JOCTYIIy ZI0 CyA0BOI iHdopMallii, o peanizyeTbes y cIocio:
1) akTMBHOrO OTPpUMaHHS CyA0BOI iH(opMmalii, mo nepexdadae 060B’AI3KOBUIA
JIOCTYTI /10 TIPUMIIIEHDb CyAy Ta 3aJM CyJ0BOTO 3aCi/laHHs; 2) TMAaCUBHOTO OTPHU-
MaHHsI Cy0BOI iH(opMaltii, To6TO B Oy/Ib-IKOMY IPUHHATHOMY JIJIsl 3alIUTyBava
takoi indopmartii micii Ta vaci [13, c. 174]. KomenTyoun 1mo3uiliro BY€HOTO,
BapTO HAroJIOCUTH, MO cheporo il MPUHIIAITY TJIACHOCTI € BUKJIIOYHO aJMiHi-
CTpPaTUBHE CYOUYMHCTBO (31HCHEHHS TIPaBOCY /).

B. M. KongpaTeHko TakoK HaBOJUTh aBTOPChKe BU3HAYEHHS ITPUHIIUIIB IJIaCHO-
CTi Ta BIAKPUTOCTI aIMiHICTPAaTUBHOTO CY/IOUMHCTBA. TakK, rJacHICTh aIMiHiCTpa-
TUBHOTO CYZIOUMHCTBA BiH PO3IJISA/IAE€ SK peasi3oBaHy B IpollecyasibHiil (opmi
JOCTYITHICTh YYaCHUKIB CyJOBOTO PO3TJSIAY Ta BCiX 3aiHTepecoBaHUX 0CiO 10
He 3a00pOHEHNX 3aKOHOABCTBOM BifOMOCTEH, 3a(hiKCOBAaHUX B €JIEKTPOHHOMY,
HaJPYKOBAaHOMY ab0 CJIOBECHOMY BHIJISIAI, IOAO 3AIMCHEHHS IPaBOCY/IS IIiJ
yac po3TJIgAy aJIMiHICTPAaTUBHMX CIIPaB Ta yXBaJeHUX Y HUX PillleHb;, aKTUBHY
NAIBHICTD CY/IIB i3 HaJlaHHS BU3HAUYEHOI 3aKOHOJIABCTBOM iH(OpMaIlii yyacHU-
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KaM CyZIOBOTO PO3IJISILY, MIONUPEHHS B CYCHJIbCTBI iH(OpMAILil 1po 3/iliCHeHHS
AJIMIHICTPATUBHOTO CY/OUYMHCTBA, a TaKOXK (hOPMYBaHHS BHACJIIOK 11BOTO TPO-
Ma/ICbKOI IyMKU. BiIKpUTICTh aIMiHICTPATUBHOTO CYJIOUMHCTBA — CAMOCTIMHUI
CKJIQIOBHIT €JIEMEHT TJIACHOCTI aJIMiHICTPATUBHOTO CYJOYNHCTBA, 10 Tiepeadatae
JIeTaTbHUAN JIOCTYT YYaCHUKIB CYZ0BOTO PO3IJISIY Ta BCIX 3aiHTEpECOBAHUX 0Ci0
JI0 IPUMITIIEHD CY/ly Ta 3aJi CYZI0BOTO 3aCi[aHHs 3 METOIO 3aXUCTY TIpaB, CBOOO/
i 3aKOHHUX iHTEpeCiB MIOAMHN Ta TPOMAJSHUHA B IIyOJIYHO-IPABOBUX BiJIHOCH-
HaX, a TaKOX 0e3MOCepeHbOr0 OTPUMaHHs iH(opMaIlii mpo mepebir i cyTHicTh
31MCHEHHST TTPABOCY/I/I ITi/l Yac PO3IJISAAY aJMIHICTPATUBHUX CIIPaB JJId 3a/10-
BOJIEHHST CYCITIJIbHUX, 0cOOMCTHX i mpodeciithux intepecis [13, c. 173]. dAkicuo
HOBUM KOMIIOHEHTOM Y I[bOMY BU3HAYeHHI ITOCTA€ BPaXyBaHHS aKTUBHOI TO3UIIi1
IPOMAJICHKOCTI CTOCOBHO Jis/IBHOCTI CY/IOBOI BJIaJIN MIJISIXOM 3a6€31eYeHHsT YMOB
st (hopMyBaHHs Takoi moawuitil. OTsKe, TPUHITUIT TJIACHOCTI Ta BiIKPUTOCTI HAOY-
Ba€ AKICHO HOBOTO 3MICTY.

Tparncnapenmuicmo y 0iswHocmi opeanie 6UKOHABYHOT 61a0U MA NPOKYPaAmMypu

[Topsan i3 kaTeropisiMm rJIaCHOCTI Ta BIIKPUTOCTI B MeKaxX aJMiHICTPATUBHOTO
CYZIOUUHCTBA JIOCHI/IKYBaacsl KaTeropis TPaHCIAPEHTHOCTI, aje B KOHTEKCTI
HistibHOCTI cy6’€KTiB 1my6aiYHOI Biaau, 30KpeMa Hpokyparypu. Tak, y po6oTi
I. B. TaBpromeHko, TpUCBSYEHil mpobaeMaTnili 3abe3nedeHHsT TPaHCIapEeHTHO-
CTl Y IIPOKYPOPCHKIN AISIIbHOCTI, BHOKPEMJIEHO TaKli BUMOTM TPAHCIIAPEHTHOCTI:
cBoOOa ocTyIy 10 iH(GOpMAITHIX pecypciB JAep:KaBu Ta HAsIBHICTH OpTaHi-
3aIliiiHoro 3abesneyeHHst Takol cBoOOAU; 060B’A30K Cy0 €KTIB JepKaBHOI BJIaau
iHdopmyBaTi (DI3MYHKX Ta IOPUANYHUX OCIO PO CBOE (PYHKI[IOHYBaHHS uyepe3
BU3HAYEHI 3aKOHOAABCTBOM 3aco0u. TpaHCIapeHTHICTh MPOKYPOPCHKOI Misiiib-
HOCTI PO3TJIFHYTO SIK PiBeHb iH(OPMAITITHOI BIIKPUTOCTI OpraHiB MPOKYypaTypH,
10 IOCSATAETHCS MIJIAXOM PO3KPUTTS iH(hOpMaIllii PO iX CTPYKTYPY, MPalliBHUKIB
MIPOKYpaTypH, AiSIbHICTb TPOKYpPATypPH Ta ii pe3yabraTi. 3a3HaueHo, 110 MPUH-
AT TPAHCIIAPEHTHOCTI B OpraHisailil [isJIbHOCTI OPraHiB MPOKypaTypu Mae Cyc-
MIJIBHO-TIOJIITUYHUM XapaKTep Ta € HeBiJl EMHUM BiJl KOHCTUTYI[IHHOTO 3aXUCTY
0COOMCTOTO Ta CIMEIHOTO JKUTTSI, TAEMHUII, 10 OXOPOHSIETHCSI 3AKOHOM, Ta TIpaBa
rpoMajisTH Ha iHdopMaltifo. Y NPUHINII TPaHCIIAPEHTHOCTI JiSJbHOCTI OpraHiB
MPOKYPaTypu BUOKPEMJIEHO KiJTbKa KOMITIOHEHTIB: 1) HOpMaTUBHUI — 3aKOHO-
JlaBye 3aKPilJieHHs MMPO30pOoi Ta BIAKPUTOIL JisJIbHOCTI OpraHiB NMPOKYpaTypH;
2) IHCTUTYIIHHUN — HasBHICTb CTPYKTYPHMX 1 opraHizamiitHux ¢opm i mexa-
HI3MiB, 110 I03BOJIAIOTh peasi3yBaTu MPUHIIAT TPAHCIAPEHTHOCTI B [IisIJIBHOCTI
opraHiB MpoKyparypu; 3) 0COOUCTICHUI — MPO30PICTh 1 BIAKPUTICTD MiSATBHOCTI
HacaMIlepesl I0cagoBuX ocib oprauiB npoxkyparypu [14, ¢. 172—-173]. Iliaxin
BUEHOTO 3aCJIYTOBYE Ha IMATPUMKY, OCKIJIbKM BiJIIOBi/{HI KOMIIOHEHTH TpaHCIIa-
PEHTHOCTI € MEPCIeKTUBHUMU /IJIsI BUOKPEMJIEHHS M 1I0JI0 CYZI0BOI BJIAJN.
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Y po6oti B. M. IIunaesoi o0 3abe3medentss TpaHCIIAPEHTHOCTI B AisJIbHOCTI
iHdopMmaliii, BUCBITIIEHHS AisIBHOCTI OprafiB Bjaaau y 3acobax MacoBoi iHdop-
Mallii, eJIeKTPOHHe BPSAAYBaHHS; MEXaHI3MU 3aTy4yeHHsT TPOMaJISH JI0 CITiBITpalli
3 OpraHamMu BJIa/Id; PO3BUTOK JIAJIOTy HA TOJITUYHOMY PiBHI; MiATPUMAHHS TTapT-
HEPCbKOTO XapaKTepy BiZIHOCUH CYCHIJbCTBA Ta BiIaJu. B acnekTi moaambiioro
NOCJII/KEHHS TPaHCIIAPeHTHOCTI y cdepi cyloBO1 BN KJIOYOBOTO 3HAYEHHS
HaOyBa€ BUCHOBOK BYEHOI MPO 3B’SI30K MIPUHIIUIY TPAHCIIAPEHTHOCTI B IiS/IBHOCTI
OpraHiB BUKOHABYOl BJA/M 3 IHIIMMU 3acaJlaMu JiJIbHOCTI CyCHLIbCTBA. Tak,
CTBEPIKYETHCH, IO MPUHIUIT TPAHCTAPEHTHOCTI chOpMYBaBCs TiJl BILIMBOM
3araJibHUX MPUHIIUIIB MIPaBa, KOHCTUTYIIIHO-TIPABOBUX ITPUHITUIIIB, TPUHIIUIIIB
a/IMIHICTPATUBHOTO TTPaBa, €EBPOIENCHKUX TTPUHIUATIIB aJIMIHICTPATUBHOTO ITPaBa
Ta NPUHIMINB HajexHOoI my6iuHol agMiHicTpalii Ta 106pOro BpsiayBaHHS,
IIPUHINIIB IePKABHOTO YIIPABJIHHS, OTKE, € 3ara/IbHUM IIPUHIUIIOM JiSIbHOCTI
OpraHiB BUKOHABYOI BJa/i B YKpaiHi. OCHOBY HOPMAaTUBHO-TIPABOBOTO 3aKpill-
JIeHHSI TIPUHIMIY TPAHCHAPEHTHOCTI B [IsIIBHOCTI OpraHiB BUKOHABYOI BJIAa/N
B YKpaiHi CTaHOBUTbH CYKYIIHICTb IIPAaBOBUX HOPM, IO PETYJIIOIOTh CYCITiJIbHI
BIZIHOCMHM 3 NPUBOJY peasisallii rpoMajssHaMK IpaBa Ha JOCTYII 10 IyOaid4HOT
iHdopmariii, 3ab6e3medeHHsT BiZIKPUTOCTI, TTPO30POCTI, TAACHOCTI, TA3BITHOCTI Ta
BUMOTH CIIPOIIIEHHS MOBU QJIMIHICTPYBaHHS B JIiSIBHOCTI OPTaHiB BUKOHABYOI
BJasiv B Ykpaini [15, ¢. 215-216].

I. B. Iisgii, gocmipKyodu CyTHICTb TPUHITAITY TPAHCIAPEHTHOCTI B JISJIBHOCTI
OpTraHiB MPOKYpPaTypU, BUOKPEMJIIOE TaKi HOTO acleKTu: TPO30PUIl Ta BIIKPUTHUI
XapakTep TPOIeCy MPUAHSTTS PillleHb; 3a0e31edeHHsT JOCTYITHOCTI TPOMaIChKOCTI
JI0 HANOIIBII MOKJINBOTO 00cATY iH(OpMaIlii 100 MiJiIcTaB Ta MOTUBIB pery-
JIATUBHUX PillleHb YIIOBHOBaXKEHUX Cy0 €KTIB; MiJ3BITHICTD; 3BOPOTHUI 3B’I30K
ITi/T 9ac OIIHKY PeTyJIATOPHOI MisiJIbHOCTI; 3HMKEHHS iH(hOpMaIliiiHol acuMeTpii
[8, c. 109]. ¥Y3zarasbHIOIOUN 3a3HaUEHI HAYKOBI HAIIPAI[IOBAHHS, BAPTO BKAa3aTH Ha
ICTOTHI BIZIMIHHOCTI y 3MiCTi MPUHITUITY TPAHCIAPEHTHOCTI 3aJeKHO BiJ chepu
(opranu BUKOHABYOI BJIQ/IU Y OPTaHU TTPOKYPATYPH ), IO MOSICHIOETHCS PI3HUM
XapaKTepoM [isIbHOCTI IUX BIagHUX cy0’eKTiB. BogHouac MOKHA BUOKPEMUTH
YUMaJIO ¥ CHUJIBHUX PUC MPUHIIAITY TPAaHCHAPEHTHOCTI: iHdopMmalliiiHa BiKpu-
TiCTh, MJA3BITHICTD, 3aJIy4eHHSI TPOMAJICHKOCTI /10 aKTUBHOI MO3UIliil y 3B’43KY
3 JISJIBHICTIO KOHKPETHOro cy6’eKkTa myO/iuHol Baaau, HasgBHICTh 3aKOHOIABYO
BU3HAUEHNX MeXaHi3MiB 3a0e311eueHHs 3a3HaU€HIX PIOPUTETIB.

AKTyanbHUM MOJKHA BBa)KaTU BU3HAYEHHSI OCHOBHOI XapaKTEePUCTUKU TPaHC-
IMapEeHTHOCTI: HasBHICTh CIIBIIpalli KOMYHIKaTUBHOTO XapaKTepy MiX opra-
Ham¥ IyOJIIYHOI BJIaJM Ta CYCHiJIbCTBOM. 3acaJaMy TaKoi B3a€MOJII €: BiIbHMIA
XapakTep OTpUMaHHs iH(bopMaIlii mpo AisabHICTh cy6'eKTiB myb/iuHol BIaau;
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HasSIBHICTh 3BOPOTHOI peakilii opraHiB myOJiYHOI BJaaaM, B sIKiii 6U MicTHIACH
indopmaiiisi Tpo MYHKIIOHYBaHHS, Pe3yJIbTaTH, IPOPAXYHKU Ta TOAAJbBIII Tep-
CIEKTUBU PO3BUTKY [2, ¢. 105].

Cphoro/Hi oCTiTHUKK TTPOOJIEM BIIKPUTOCTI aJMiHICTPATUBHOTO CYJOYMHCTBA
3MICTOBHO PO3/IJLI0Th TPUHIUITN TJIACHOCTI Ta MPUHIMIIN BiAKPUTOCTI. Tak,
O. L. Tonrrapes, onpaiboBYIOYM 3a3HaYeHy MPOOJIEMATHKY, BHOKPEMIIIOE TaKi
BUMOTHU TJIACHOCTI aJIMIHICTPATUBHOTO CYJOYMHCTBA: IOCTYITHICTh YYACHUKIB
Cy/IOBOTO TIPOIIeCy JI0 BiIOMOCTEH 11010 XO/AY 3/1iiICHEHHS TTPaBOCY /IS, yXBaJe-
HUX aKTiB; aKTUBHUI XapakTep [isJIbHOCTI aIMiHICTPAaTUBHOTO CY/y 3 HaJaHHS
Takoi iHdopmMariii; indopmariist Tpo 3ilicCHeHH aJIMiHICTPATUBHOTO CyI0YMHCTBA
Mag€ TOMIMPIOBATUCH Y CYCHIIBCTBI Ta CipusaiT (hOPMYBAHHIO TPOMAJICHKOI yMKH
IIO/I0 aJIMIHICTPATUBHOTO CY/IOUMHCTBA. BuMoramu BiIKPUTOCTI € AOCTYII Y4aCHU-
KiB CIIPpaBM /10 MPUMIIIIEHb CY/y, IOCTYIHICTh /I YYACHUKIB cripaB iH(opmartii
po 0OCTaBUHU PO3TJIsiAY BaacHoi cripasu |9, c. 184].

3acaou mpancnapenmnocmi K npuUHUUNY op2anizauii 0iAaIbHOCMI CY00680i
enaou

OcTaHHIM 9acOM HAYKOBII MIPUIJISIIOTH YBary i TpaHCIapeHTHOCTI Ge3mocepesi-
HBO CTOCOBHO JIislIbHOCTI cynoBoi Biaau. Tak, O. 3. XotuHcbka-Hop omnpaiiboBye
pobIeMaTHKY TPAaHCITAPEHTHOCTI CYZ0BOI CUCTEMMU Ta aJBOKATYPH SIK YMHHUKH
(opMyBaHHS TPOMAJITHCHKOI CBIJIOMOCTI CYCILIbCTBA. BueHa HaBOMUTH BaXKJIU-
BUI BUCHOBOK II0Z0 0COOIMBOCTEN iH(MOPMAIITHOI CKIaf0BOI TPAHCIAPEHTHOCTI
CY/IOBOI CUCTEMH SIK YMHHMKAQ, 10 BIJIMBAE HA €BOJIIOIIIO CYCIJIBHOI CBIZIOMOCTI:
CEeMaHTUYHMH acrieKT iHgopMmallii, sika CIIPSIMOBYETLCS /10 MACOBOI, iHAUBITyaJIbHO
HEBU3HAYEHOI ayauTopii, Ta BimoOpaxkae (hyHKIIIOHYBaHHST CYIOBOI CUCTEMU SIK
COIliaJIbHOI THCTUTYIIIT CyCHiJIbCTBA. BapTo MOTOAUTHUCH 13 HaBeeHOI MO3UITIE0
BYEHOI 1[0/10 BHOKPEMJIEHHST 3aC00iB 3a0€31eUeHHs TPAHCIIAPEHTHOCTI: 0OpaHHs
B KOKHOMY CY/Ii CY/UTi-CITiKepa; HaJlaroskeHHss eheKTUBHOI CIiBIIpaIli Ta mapT-
HEpPCTBa 3 aBTOPUTETHUMHU TPOMAJICHKO-TTOITHIHUMH 3acobamMy MacoBoi iH(op-
Mallil, Ki OXOIUIIOIOTh MUPOKY ayJAUTOPII0 Ta He CIeliaai3yoThCcsl Ha MPaBOBiii
TeMaTHIli; BUKOPUCTAaHHS HOBUX (hOPM KOMYHIKaIlii 3 rpoMaicbKicTio (Hedop-
MaJIbHI 3yCTpivi, €KCKYPCii 10 Cyay, CIIJIbHI 3aX0/IM 3 HABYAJbHUMHU 3aKJIQJIaMHU,
IPOMAJZICBKUMHU Ta MPABO3aXUCHUMM OpraHi3allisiMu, BeJIeHHSI CTOPIHOK CY/IiB
y COIIIJIbHUX MepeskaxX TOIIO); 3aJy4eHHs aKTUBICTIB Ta JIiJlepiB IPOMaJICbKOI
AYMKHU 10 KOHCTPYKTHBHOI KOMYHiKaIllii 3 mpobjeM CymoBOI Biaiu, 30KpemMa
y (phopmati TpOMaICBKUX pPaji TIPU OpraHaxX CY/IiBCbKOTO CaMOBPSYBaHHS, TOIIIO.
Haoctanok cTBep/Ky€eEThCS, MO0 BUKOPUCTAHHS HOBITHIX (hOPM B3aeMOjil Ta
KOMYHIKallil CyZI0BOi CUCTEMU 13 CYCIILJILCTBOM J/I03BOJISIE PO3BUBATUCS TPAHCIIA-
PEHTHOCTI CY/IOBOi CUCTEMU SIK IHCTPYMEHTY, 32 J0IIOMOTOI0 SIKOTO (POPMYETHCS
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Take TPOMaJIChbKe CTaBJEHHS /10 Cy/l0BOI CUCTEMHU, 32 SIKOTO TPOMAJISTHU peaJli-
3YIOTh CBOE IIPaBO OyTH 1MOiH(GOPMOBAHUME IIPO Te, 10 BiAOYBAETHC B CYIOBIil
CHCTEeMIi Ta HAaBKOJIO Hel, 3/1IIICHIOI0Th KOHTPOJIb 3a 11 (DYHKIIIOHYBaHHSIM, YHAC-
JIIJIOK 4OTO 3MIHIOETBCS Ta €BOJIIOI[IOHYE IPOMAIAHCHKA CBIJIOMICTD CYCITLJIbCTBA

[16, c. 180—181].

M. M. Baixap y KOHTEKCTi OmpainioBaHHs MpobJeMaTHKN B3AEMO/Iii CyZI0BOI
BJIQJIA Ta TPOMAJITHCHKOTO CYCIIJIbCTBA BUOKPEMJIIOE TPAHCIIAPEHTHICTH CY/10BOI
BJIQ/IA SIK OJIVH 13 TIPUHIIUAIIB TaKOl B3aEMO/Ii1, KNI TOB’I3Y€ 13 MOKIMBOCTAMU
He TiJIbKW OTPUMaHHS IPOMAJICBKICTIO iHdOpMaIllii 1110/0 AiSIbHOCTI Cyl10BOi
BJAJIM, a i ONpalioBaHHs Takoi iHndopmallii Ta ii MojaabIIOro MOIMUPEHHS
[10, c. 86]. ¥YBary mpuBepTa€e akileHT BUEHOTO Ha BiATIOBiIHI BUMOTHU HE JIUIIE
CTOCOBHO IPOIECYANbHOI CTOPOHM AisS/IBHOCTI CyAiB (TOOTO 1010 BiAIpaBIeHHS
MPaBOCY/I/IS ), a M, 30KpeMa, 1010 OPTaHi3aIliifHOTO acnekTy. | B ITboMy KOHTEKCTI
BJKUTO caMe TePMiH «TPaHCIAPEHTHICTh».

Bucnosku

[TpoBeseHe moCiKEHHST TIPOOJIEMAaTUKN TPaHCHAPEHTHOCTI B a[MiHIiCTPyBaHHi
JISITBHOCTI CYI0BOI BJIAJIN JIA€ TACTaBW 3POOUTH TaKi BUCHOBKIL.

Y KOMILIEKCHUX IOPUINYHUX JTOCTI/PKEHHSX MOHATTS TPAHCTIAPEHTHOCTI /IisIJIbHO-
CTi cy10BOI Baau po3kpuBaeThest B podboti O. I. OBCsIHHIKOBOI. Y MOAATBIIOMY
MOHATTS TPAHCIIAPEHTHOCTI AOCKYBAJIOCh B ACHIEKTI AiSIJIBHOCTI OpPraHiB BUKO-
HABUOI1 BJIQJIM TA MPOKYypaTypu. BiAANOBiIHI 1OCTIIZKEHHST TIPOBOANINCH CTOCOBHO
MPOIeCYaabHOI AisTBHOCTI afMiHICTPATUBHOTO CYY, ajie iX IPeAMeTOM OyJIu
3aca/id TJIACHOCTI Ta BIIKPUTOCTI.

[ToHATTS T/IACHOCTI Ta BIAKPUTOCTI B IIIBHOCTI aJIMiHICTPATUBHUX CY/IiB MAIOTh
BYXKUMI 3MICT 32 TOHSATTSI TPAHCIIAPEHTHOCTI Y 11i#l cdepi, OXOMIIOITHCS HEIO.
Boanouac BuMora TpaHCHApeHTHOCTI B JiSIJIbHOCTI aJIMiHICTPAaTUBHUX CY/IiB
O3HaYa€ MepeayciM B3a€EMOIII0 BKa3aHUX Cy0’€KTIiB i3 TPOMaJIChKICTIO Ha 3acajiax
3BOPOTHOTO 3B SI3KY.

BinbyBaeTbcst 30J1MKEeHHST HAYKOBUX TAXOMIB 10 3MICTY TpaHCHapPEHTHOCTI
B JISLIBHOCTI OpPTaHiB MPOKYPATypH Ta B MiSIBHOCTI OpPraHiB myO/IiYHOl BiIaau,
PO3MIMPEHHST KOJIA CHIJIBHUX PUC TPAHCHAPEHTHOCTI y nX cdepax.

3acajlaMu TPaHCIIAPEHTHOCTI K MPUHIIUITY OpraHisaiiii AisJibHOCTI aJMiHiCcTpa-
TUBHUX CY/IiB €: TJIACHICTD, BIIKPUTICTD, IOCTYIHICTD iH(OpMAILil PO [AisSIbHICTD
cy6’ekTiB Ty6/IiuHOT BJIaIU, HASIBHICTH 3BOPOTHOTO 3B’I3KY Bijl cy0’€KTiB myOriy-
HOI BJIQJI1 10 TPOMAJICBKOCTI, CTBOPEHHSI YMOB /1711 (DOPMYBaHHS Y IPOMa/ICbKOCTI
HLTICHOTO YSIBJIEHHS TTPO AiSJbHICTh aJMIHICTPAaTUBHUX CY/IiB.
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YuHHUKAMU 110/[A7TbIIOTO PO3BUTKY TPAHCHAPEHTHOCTI B /IisI/IBHOCTI a/IMiHICTpa-
TUBHUX CYJiB Ta BOAHOYAC 3acajlaMy ITIOAAJIBIIOr0 JOC/IKEHHs i€l mpobJie-
MaTHKHN [OCTAIOTh: IiABUIEHHS PIBHS JOBIPH A0 CyAOBOI BJajiu, 3amobiraHHs
KOPYIIIIii B aIMiHICTPyBaHHI CyZlaMU, IMILJIEMEHTAIlid MIKHAPOIHUX CTaHIAAPTIiB
B3aEMO/Iii CY/IOBOI BJIAJU Ta TPOMAJICHKOCTI.
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3miHa TepuTopiaAbHOI IOpUCguKuii (NigcygHOCTI)
CYgoBUX CnNpaB — IHCTPYMeHT 3abe3neyeHHst gOCTYNHOCTI
AgMIHICTPAaTUBHOZ20 CYJO4UHCTBA
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Anoranist

Cmammio npucesueno 00CAIONCeHHIO THCMUmymy sminu mepumopiansiol 10pucouxyii
(nidcyonocmi) aominicmpamuenux cnpag. AKMyarsHicms memu 3yMOGAeHO 6I0CYmHicmio
6 meopii a0Minicmpamuen0zo cyoouUncmea CReyiaIbHUX HayKoBUX 00CHL0NCeHb, NPUCESL-
UCHUX BUBHEHHIO OCOOIUBOCMEN 3ACMOCYBANHS eKCMEePUmopianioi nidcyonocmi cnpag
ma ii poni y sabesneuenni docmyny ocio 0o adminicmpamueiozo cydoeozo npouecy. Mema
cmammi nousizae y O0CHONCeHHT NUMAND, N0 AAHUX 13 MONICIUBICIMIO 3MIHU MEPUMOPI-
anvioi 1opucouryii (nidcyonocmi) aoMiHICMpamuenux cnpas, 6USHAUEeHHI MOJNCIUBOCEN
ma obmexceny 3acmocyeanis yb02o THCMpPYMenmy 3 Memoio 3abesnevenns 00CmynHocmi
aominicmpamuenozo cyoouuncmea 0is oci6. Memodonoziuiy ocnosy docrioncenis cma-
HOBUMb CUCTMEMHO-CIPYKMYPHULL Memod, 3a 00NOMO2010 K020 30HlICHEHO KOMNIeKCHe
susUens NOPAOKY ma niocmas 3minu mepumopianviol opucouxyii (niocyonocmi) aomi-
HICMPAMUGHUX CNPAg 8 YMOBAX BOEHH02Z0 CMANY, POIKPUMO 36 30K MA 63AEMO0II0 NPUH-
uuny excmepumopiaivioi niocyonocmi i3 sacadamu 0oCMynHocmi AOMIHICMPamueHozo
CYOOUUHCNEA, MAKONC 3ACMOCOBANO JIANEKMUUHULL, POPMATLHO-T0PUOUUHUL, MEmMOO ana-
i3y ma cunmesy mowo. Posznsnymo numanns sabesneuenius 0oCmynnocmi aoMinicmpar-
MUBH020 CYOOUUNCMEA YePe3 NPUSMY 3MIHU Mepumopianvnol opucoukyii (niocyodnocmi)
cyodosux cnpas. Jocaidxceno nonsmms ma 6uou niocyonocmi aOMiHiCmpamusHux cnpas
3 AKUEeHmom Hna npasosy npupoody mepumopianvioi wopucouxyii (niocyonocmi) ¢ aomi-
HicmpamuseHomy cydouuncmei. Busnaueno nepesazu ma Hedoniku 3acmocys8anus ubozo
Mexanizmy ma 1ozo poiv y sabesneuenii 0ocmynnocmi npasocyoos 6 A0MIHICMPAMUCHUX
cnpasax. Ilpoananizosano amicm HOPMAMuUHO-NPABOBUX AKMIB, NPUCBIUCHUX De2yJio-
BANNIO NPOUECYANBLHOZ0 NOPSAOKY MA 0COONUBOCMEN 3MiHU MePUMOPIaAIvHOL 10PUCOUK-
uii (niocyonocmi) cnpas y aominicmpamusnomy cyoouuncmei. Jocaionceno npaxmuxy
3ACMOCYBANHSL THCPYMENTNY 3MIHU MePUmMopiaivioi opucouxuyii (niocyonocmi) y cnpa-
6aX, W0 PO32NAOAIOMBCS AOMIHICMPAMUSHUMU CYOAMU, 3 MEMOI0 3abesneueniis docmyn-
HOCE AOMIHICMPAMUGHOZ20 CYOOUUNCMEA Ni0 UAC HAOSGUUATIHUX AO0 KPUSOGUX CUMYAUTL.
Ha nidcmasi nposedenozo docrioicenis 3po6aeno GUCHOBKU, W0 3ACTMOCYBANHL eKCme-
pumopianvioi nidcyonocmi AOMIHICMPAMUSHUX CNPAG € ePEeKMUSHUM THCTPYMEHTOM
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3abesneuennss 0oCmynnocmi AOMIHICIMPAMuUeH020 cyoouuHcmea, 3acobom sabesneueris
KOHCTUMYUiH020 NPasa na cyo0osull 3axucm ma Heoonyuenis 1oz0 00OMeAHceHts: Hagimo
Y HAO3GUUATIHUX, KPUSOGUX CUMYAUISIX.

KmouoBi cioBa: anmiHicTpaTUBHA IOPUCIUKIIIS; TEPUTOPiaTbHA IOPUCAUKITS (TTiACY -
HICTH) aJIMIHICTPATUBHUX CIIPaB; AOCTYII /10 TIPABOCY//IS; JOCTYIHICTD afMiHICTPaTHB-
HOTO CY/TOYNHCTBA.

The Change of the Court’s Case Territorial Jurisdiction
(Venue) — a Tool for Ensuring the Accessibility
of Administrative Justice

Aurika L. Paskar*
Yuriy Fedkovich Chernivtsi National University,
Chernivtsi, Ukraine
*e-mail: a.pascar@chnu.edu.ua

Abstract

The article is devoted to the study of the institution of change of territorial jurisdiction
(venue) in administrative cases. The relevance of the topic is determined by the absence of
specialized scientific research in the theory of administrative justice, devoted to studying
the peculiarities of applying extraterritorial jurisdiction and its role in ensuring access
to the administrative judicial process. The purpose of the article is to investigate issues
related to the possibility of changing territorial jurisdiction (venue) in administrative
cases, to determine the possibilities and limitations of applying this tool in order to ensure
the accessibility of administrative justice for individuals. The research is based on the
systemic-structural method, which allows for a comprehensive study of the procedure and
grounds for changing territorial jurisdiction (venue) in administrative cases under martial
law. It also reveals the connection and interaction of the principle of extraterritorial
Jurisdiction with the principles of accessibility of administrative justice. The dialectical,
Jormal-legal, analysis and synthesis methods, among others, were also applied.The
scientific article examines the issue of ensuring the accessibility of administrative justice
through the prism of changing the territorial jurisdiction (venue) of court cases. The author
examines the concepts and types of jurisdiction of administrative cases with a focus on the
legal nature of territorial jurisdiction (venue) in administrative proceedings. The article
is devoted to the study of the possibility to change the territorial jurisdiction (venue) of
administrative cases. The advantages and disadvantages of using this mechanism and
its role in ensuring access to justice in administrative cases are determined. Based on the
application of the system-structural method of research, a comprehensive study of the
procedure and grounds for changing the territorial jurisdiction(venue) of administrative
cases under martial law was carried out, the connection and interaction of the principle
of extraterritorial jurisdiction with the principles of accessibility of administrative justice
was revealed. The content of legal acts dedicated to the regulation of the procedural order

ISSN 2414-990X. IIpobnemu 3axonnocmi. 2023. Bun. 161



Paskar, A.L. The Change of the Court’s Case Territorial Jurisdiction (Venue)...

and features of changing the territorial jurisdiction (venue) of cases in administrative
proceedings was analyzed. The practice of applying the instrument of changing territorial
Jurisdiction (venue) in cases considered by administrative courts to ensure the accessibility
of administrative justice during emergencies has been studied. It was concluded that the
application of extraterritorial jurisdiction of administrative cases is an effective tool for
ensuring the accessibility of administrative justice, a means of ensuring the constitutional
right to judicial protection and preventing its restriction even in emergencies.

Keywords: administrative jurisdiction; administrative court’s case territorial jurisdiction
(venue); access to justice; accessibility of administrative justice.

Beryn

3a HUHINTHIX YMOB BOEHHOTO CTaHy Yepe3 aKTUBHI OOWOBI [ii Ta HasBHICTDH
3arpo3y JKUTTIO 1 3/[0POB’I0 CY//1iB, IPAIIBHUKIB CY/iB Ta YYaCHUKIB CyJ0BUX
MpOBa/’KeHb 3HaUHA KIJbKICTh CY/AiB YKpaiHU NPUINUHUJIA CBOIO iSJIbHICTD.
TocTpo mocTamo MUTAHHS MO0 3abe3ledeHHs TOCTYy J0 MPaBOCYAAS Ta
CY/IOBOTO 3aXHCTY MOPYIIEHUX TPaB 0Cih, 0COOIMBO HA TEPUTOPISIX MTPOBEIEHHS
BOEHHUX IM.

Xoua B YKpaiHi NPUHIUI HEBiI4yKYBaHOCTI Ta HEMOPYITHOCTI MpaB i cBOOO.
JIOAVHU TIporoJionieHnii Ha piBHI Konctutyii [1], fioro 3micT cborogHi cif
PO3YMITH Yepe3 MPU3My OCOOJTMBOCTEN MPABOBOTO PEKUMY BOEHHOTO CTaHy Ta
BHECEHUMHU Y 3B’SI3KYy 3 IIUM YTOYHEHHSIMU. 30KpeMa IOTPiOHO BpaXOBYBaTH, IO
TaKUi TIPABOBUI PEXKUM JIOMYCKAE TUMYACOBE, 3yMOBJIEHE 3aTPO3010, 0OMEKEHHST
KOHCTUTYLIMHKUX IpaB i ¢cBOOOA JIOAMHKM i TPOMaJIHMHA Ta IIPaB i 3aKOHHUX
iHTepeciB IOPUANYHUX OCi0 i3 3a3HAYEHHSM CTPOKY /ii 1uX obMekeHb [2].
Bomnouac 3anposakeni y 2021 p. 3minu 10 3akony Ykpainu «IIpo cynoyctpiit
Ta CTATyC CY/UIiB> Ha 3aKOHOAABYOMY PiBHI 3aKPIIUJIH TTOJOKEHHST TIPO 3a60POHY
0OMeKeHHsT TTpaBa Ha CyIOBUI 3aXHUCT, HABIiTh 32 YMOB BOEHHOTO CTaHy. 3a3Ha-
YAETDCS, 10 «IIOBHOBAKEHHS CY/[iB, OPraHiB Ta YCTAaHOB CUCTEMU IIPaBOCY/I/I,
nepenbaveri Korcrurymieto Ykpainu, B yMOBax IPAaBOBOTO PEKUMY BOEHHOTO
cTaHy He MOXKYTh Oyt oOMeskeHi» [3]. Biibiie Toro, BiAMoBiAHO 10 MOJOKEHD
u. 2 c1. 26 3akony Ykpainu «IIpo mpaBoBHUIl pesKUM BOEHHOTO CTaHy» 3a00pO-
HEHO CKOPOYYBATH M TPUCKOPIOBATH Oy1b-sKi (hopMu cymounHcTBa [2].

3abesneyeHHs Oe3MEPEIKOAHOrO AOCTYIY 0 CYAy Ta IIPaBOCYI/s, HaBiTh
Yy Ha/I3BUYAHUX YMOBAX BOEHHOTO CTaHY, 3/IIHCHIOETHCS ILISIXOM TTPUUHATTSI
HU3KHM 3aKOHOJABUMX 3MiH Ta OpraHi3amiiHUX 3aX0/iB. 30KpeMa, MOJOKEHHS
BITYM3HSHOIO 3aKOHOJABCTBA TepeadavyaroTh, M0 Y Pasi HEMOKIUBOCTI 3iiic-
HIOBATU TTPABOCY//IS Cy/laMH, SIKi JIII0OTh HA TEPUTOPIil, HA SIKill BBE/IEHO BOEHHUN
CTaH, 3aKOHAMHU YKpaiHu Moke OyTH 3MiHeHa TepUTOpiaabHa TiACYHICTD CY/I0BUX
CIIPaB, 110 PO3TJISIAIOTHCS B IIUX Cy/AaxX, a0 B YCTAaHOBJIEHOMY 3aKOHOM TIOPSIIKY
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3MIHEHO MiCIe3HaXO/KeHHs CyiB [2]. 3 orysiy Ha 1ie MOKeMO TOBOPUTH TIPO
3aITPOBA/PKEHHS TIPUHITUITY €KCTEPUTOPIAIbHOCTI MiICY/THOCTI CYZIOBUX CITPaB TIiJ|
yac [Iii TpaBOBOTO PEKMMY BOEHHOTO CTaHY.

Tepmin «ekcTepuTopianbHicTh» (JaT. ex — 3, o3a + Jart. territorialis — 10 Haje-
JKUTD 10 ITI€T TEPUTOPIi) MUPOKO BKUBAETHCA B MiKHapoHOMY TipaBi. [ToHATTS
<EKCTEePUTOPIAJIBHICTbY» 1 «€KCTEPUTOPIaIbHA IOPUCAMKILIS» CTOCYIOTHCS KOMIIEe-
TEHIIT IepsKaBu PO3POOJISITH, 3aCTOCOBYBATH Ta BUKOHYBATH TIPaBHUJIA MOBEXIHKH
o/10 0cib, MaitHa uu il 3a Mexamu ii Teputopii [4]. Takox 1i TepMiHE BUKO-
PUCTOBYIOTHCSI B KOHTEKCTI TEPUTOPIaJIbHOI IOPUCUKITNT KpalH — yyacHUKiB KoH-
BEHIIiT TIPO 3aXUCT TIPaB JIOIUHN i OCHOBOTIOMOKHUX ¢B0OO (ami — KoHBeHirist)
[5]. [letaspHe TiyMadeHHs 3MICTY 1IOTO TPUHITAITY Ta PO3KPUTTSI OCOOJUBOCTEN
ffoTo 3aCTOCYBaHHS MICTUTBCS Y PillleHHSAX €BPOIENiChKOTO Cyy 3 TPaB JIOAUHN
(nam — €CIL) [6].

3acTocyBaHHS MPUHIIUAILY €KCTePUTOPIAIbHOCTI B aJIMiHICTPATUBHOMY CY/IOYNH-
CTBI TIepeabayac 3MiHy TepUTOPIaIbHOI FOPUCAUKINI (ITiACYTHOCTI) CIIPpaB 3 METOK
3abesnedeHHst Oe3MepentKoHOro Ta 6e3nepepBHOro (GYHKIOHYBAHHS CY/IiB aMi-
HicTpaTHBHOI TopucauKiii. I[IpobaeMaTiika 10C/IiIKEHHS IIbOT0 MATAHHS € JOCUTH
IIAPOKOIO 1 MICTUTDH KiJbKa actekTiB. [lo-mepiie, 3MiHy TepUTOpiaJbHOI IOpUC-
WK1 (TMACY/THOCTI) aMiHICTPATUBHUX CY/IB CJIIJl PO3TJSATU Yyepe3 MPUu3My
3abesrevyeHHst I0CTyITy ocib 10 paBocyyist. BoHo Moske 6yTH eeKTHBHIM 3aC0-
60M 3axXHUCTy MpaB 0cobOH, siKe € 0COOIMBO aKTYaJbHUM Y KPU30BUX CHUTYaIlisiX,
KOJIM I1i ITpaBa MOPYIIYIOThCS BHACIIOK BOEHHUX JIiit a00 KoHbJrikTiB. [To-apyre,
BKJIMBO JIOCTI/IKYBAaTA TTUTAHHS €KCTEPUTOPIAIbHOI MiICYTHOCTI 3 METOIO 3’5Cy-
BaHHS crenndiki 3aKOHOAABYOIO PeryJroBaHHs, 0COOIMBOCTEI MPAKTHUYHOTO
(yHKITIOHYBaHHS Ta MOKJINBOCTI 3aCTOCYBaHHS B pidHUX cutyattigx. [To-Tpete,
JIOCJT/IKeHHST TUTaHb €KCTEePUTOPIaJIbHOL TIJICY/THOCTI OTIOMOKE 3PO3yMiTH, SIKi
MEePenTKoM MOKYTh BUHUKHYTHU TPU 3aCTOCYBaHHI I[bOTO IIPABOBOTO iHCTPYMEHTY
Ta PO3POOUTH TIPOTTO3UIIT TIO/0 X MOAOMAHHS. Y IiJIOMY HAYKOBE JOCIiIKEHHSI
NUTaHb 3MIHU TEPUTOPIAJTbHOI IOPUCAUKITIT (MMICYTHOCTI) aJMiHICTPATUBHUX
CIIPaB i3 METOIO MOKpaIlleHHs JIOCTYILY /10 IIPABOCY/JIS € BAXKJIUBUM JIJISI PO3BUTKY
Teopii aAMiHICTPaTUBHOTO CYAOYMHCTBA Ta MEXaHi3MiB 3a0e3leYeHHs 3aXUCTy
MpaB JIIOJIMHU B KPU30BUX TA HAJ3BUYANHUX CUTYAIlisIX.

3Bajkarouy Ha OKpecJeHy MpoOJeMaThKy, MEeTOIO I[i€i CTaTTi € AOCTiAKEeHHSs
MMUTaHb, TTOB’I3aHUX 13 MOKJIMBICTIO 3MIHW T€PUTOPIaTbHOI IOPUCAUKITIT (ITi1-
CYIHOCTI) aAMiHICTpaTUBHUX CIIPaB, BUSHAYEHHS MOKJIUBOCTEH Ta 0OMEKEHb
3aCTOCYBaHHS I[bOTO IHCTPYMEHTY 3alist 3abe3eueH sl TOCTYITHOCTI aMiHicTpa-
TUBHOTO CY/JIOYNHCTBA JIJIsT OCi0.

JlocAarHeHHIO Ii€l MeTU CIPUATUME BUKOHAHHS TAaKUX 3aB/aHb: BUBYEHHS
MOHATTSI TEPUTOPIATbHOI IOPUCAMKINI (TACYAHOCTI) aMiHICTPATUBHUX CIIPAB;

172 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2023. Bun. 161



Paskar, A.L. The Change of the Court’s Case Territorial Jurisdiction (Venue)...

aHaJli3 3MICTY 3aKOHO/IABUMX AKTiB, IO PETYJIOITh MOKJIUBICTh 3MiHU TEPUTO-
piasibHOl IOpUCAUKILT (IIiZICY/IHOCTI) CIpaB y aJMIHICTPAaTUBHOMY CY/IOYMHCTBI;
JNOCTIIKeHHS TIPAKTUKKU 3aCTOCYBAHHS 1HCTPYMEHTY 3MIHU TE€PUTOPiajabHOL
IOpUCIUKITi (TiACY/IHOCTI) y cIpaBax, 10 PO3TJSAAI0ThCA aAMiHICTPATUBHUMU
Cy/laMi; BUBYEHHS BIJIMBY 3MiHU T€PUTOPIAIbHOI I0OPUCAMKINI (ITiICYyTHOCTI) Ha
NOCTYIIHICTh a/IMiHICTPATUBHOTO CYZIOYMHCTBA; (POPMYIIOBAHHS BUCHOBKIB Ta
peKOMeH/Ialliil Mo/10 MOJIIIIEeHHS TOCTYITHOCTI aJIMiHICTPaTUBHOTO CYJI0UMHCTBA
B YKpaiHi HIJISIXOM 3allPOBA/[PKEHHST TIPUHIIUITY €KCTEePUTOPIaTbHOI MiICYHOCTI.

Orasaa nitepatypu

[Tizkpecol0un HOBU3HY OOPaHOI TeMU CTaTTi, 3a3HAYNMO, TII0 B TEOPii aMiHi-
CTPATUBHOTO CY/IOYMHCTBA BIJICYTHI CHelliaJbHi HAYKOBI JIOCJI/I>KEHHS, TPUCBSI-
YyeHi BUBYEHHIO OCOOJIMBOCTEN 3aCTOCYBAHHS €KCTEPUTOPIalIbHOI MiZACYAHOCTI
crpaB Ta ii posii B 3abe3nedeHHs JOCTYIy 0cib [0 aMiHICTPATUBHOIO CY0BOIO
npoiiecy. OCHOBY 1[bOTO JOCJIPKEHHsI CTAHOBJIATH HAYKOBI JOPOOKHU, B SIKUX
BUBYAJINCS 3arajibHi TUTAHHS CYTHOCTI Ta BUJIIB MiICY/THOCTI a/IMiHICTPATUBHUX
crpaB, KpUTepiiB Kiacudikailii, 0coOIUBOCTEl BU3HAYEHHS TEPUTOPIaIbHOI
IOPUCAMKIN (MMiACYAHOCTI) B aJIMiHICTPATUBHOMY CYIOYMHCTBI TOIO. 30KpeMa
3a3HaueHi MUTaHHs OyJM PO3TJSHYTI y HpalgX TakuxX BueHuX, sk B. Topaees,
B. Besenko, C. binyra, B. byrenko, E. /lemcokuii, B. /lemuenko, C. Kisasos,
I. Komiymko, P. Kyii6iga, /. JIycnenuk, P. Muposniok, O. ITanuenko, B. Ilepere-
mok, A. Ocagunii, B. HInmkin, P. Xanosa ta im.

Marepiaiu Ta MeTOaU

Metogosoriunnii iHCTpyMeHTapiil MbOTO AOCHIIKEHHS 00yMOBJIEHUI HOTrO
IIPEIMETOM, METOIO Ta 3aBIAHHAMU. JIOro MEeTOIOJIOTIYHY OCHOBY CTAHOBUTD
CUCTEMHO-CTPYKTYPHUII METOJl, BAKOPUCTAHHS SIKOTO CIIPUSIO KOMILIEKCHOMY
JOCJIIIPKEHHIO 0COOJMBOCTEIl 3MIHM TEPUTOPIaabHOI I0OpUCANKIN (IACYaHOCTI)
aJIMiHICTPaTUBHUX CIIPaB B YMOBaX BOEHHOTO CTaHy i aHai3y 3B’SI3Ky Ta B3a€-
MO/Iii I[bOTO METOJY 3 MPUHIUIIOM JIOCTYILY JI0 TIPABOCYA/IA Ta HOTo e(heKTUBHOTO
(pynkiionyBanss. Takok BUKOPUCTOBYBAIUCS TaKi METONU, SIK JiaJeKTUIHUM,
(popMaTbHO-IOPUANYHUHN, METOJ aHAII3y Ta CUHTE3y TOI0. 30KpeMa, 3aCTo-
CYBAHHS [IAJIEKTUIHOTO METOJY CIPHUSIO BCEOIYHOMY PO3KPHUTTIO TPABOBOI
NIPUPOJU MOHATH <«IIJCYAHICTb aJMIHICTPATUBHUX CIIPaB», «T€PUTOpiajbHA
fopucuKIis (MACY/IHICT) aIMiHICTPATUBHUX CIIPaB», «eKCTepUTOpiaibHA TIijI-
CYIHICTh aIMiHICTPATUBHUX CIIPaB» Ta iX B3aEMOJIii. 3a J0TOMOroi (hopMaib-
HO-IOPU/IUYHOTO METO/Iy BCTAHOBJIEHO 3MICT NPABOBUX HOPM, sIKI BU3HAYAIOTh
IIpaBUJIa MiJICY/THOCTI aJIMiHICTPAaTUBHUX CIIPAB Ta MOPSI/IOK 3MiHU TePUTOPiaIbHOIL
IOpUCAUKITT (TACYAHOCTI) aIMiHICTPAaTUBHUX IMO30BIB 1 aHAi3y MPAKTUKU iX
3aCTOCYBaHHS Cy/IaMHU.
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Bukopucranis BKazaHUX METOJ[IB Y IO€HAHHI Ta B3a€EMO/Iil CIPUSIO TTOBHOTI
Ta 06’ €EKTUBHOCTI TOCTI/PKEHHST T 1aJI0 3MOTY OKPECTUTH i C(hOPMYJTIOBATH HAY-
KOBO OOIPYHTOBaHI Ta IPaKTUYHO OPIEHTOBAHI BUCHOBKM ILIOZAO IIPoOJIeM, PoJi
Ta MEePCIEeKTUBHUX MOXKJINBOCTEN 3aCTOCYBAHHS €KCTEPUTOPIATbHOI MiJICYTHOCTI
B aJIMiHICTPaTUBHOMY CYZOUMHCTBI, il poJii B 3abe3edeHHi JOCTYITHOCTI i edek-
THUBHOCTI CYZIOBOTO 3aXHUCTY TIPaB 0OcCi0.

PesysbraTi T2 0OrOBOpEHHS

IIpasosa npupooa mepumopianvhoi topucouxuii (niocyonocmi) aominicmpa-
muenux cnpas

[IpaBo Ha cripaBeIMBUIL CY/l € OMHUM i3 (DyHAAMEHTAIbHUX MpaB ocobu. KoH-
BeHIlis Tependavae, 1Mo KOKHA JepsKaBa-ydyacHMIlS MOBMHHA BXKMBATH 3aKOHO-
JlaBYMX, a/IMIHICTPAaTUBHUX Ta 1HIINX 3aXO/lIB /IJIsI MPAKTUYHOI peaJsii3allil IrpaBa
ocobu Ha cyzoBuii 3axuct [7]. B YkpaiHi 1ie npaBo BU3HAEThCs 3a yciMa ocobamu
i 3akpinzieno Ha piBHi OcHoBHOro 3akony. Tak, cr. 55 Koucruryiii Ykpainu
BCTAHOBJIIOE, 1[0 TIPaBa i CBOOO/M JIIOANHY 1 TPOMaITHUHA 3aXUIAIOTHCS CYIOM.
3rigHo 3i cT. 124 Koncrtutyiiil YKpaiHu I0pUCAUKILIA Cy/1iB MOMIUPIOETHCS HA BCI
PaBOBIHOCKUHM, 1[0 BUHMKAOTh y jepxasi [1]. TobTo OGyab-sika ocoba y pasi
MOPYIIIeHHST, HeBU3HAHHsT aO0 OCITOPIOBAHHS 1 TPaB MOKE 3BEPHYTUCS IO CY/LY
3a Cy/TOBUM 3aXMCTOM.

[IpakTnuny peasizaiiito KOHCTUTYIIHHOTO IIPaBa Ha CYJ0BUIA 3aXUCT 3YMOBJICHO,
30KpeMa, HeoOXIJHICTIO BU3HAYEHHS, [0 SKOIO caMeé KOHKPETHOTO CYAY CJIij
3BepHYyTHCS 0c0bi. B topucnpyaeniii st BCTAHOBJIEHHS CY/Y, 1[0 Ma€ MpaBo
PO3TJISIZIaTA TTPABOBUI CITIP, BKUBAETHCS MOHATTS <IOPUCAUKITISA (MTACYTHICTD ).
[IpaBusibHe BU3HAUEHHS IOPUCAUKINI (MICYHOCTI) TTO30BY /10 aJIMiHICTPATUB-
HOTO Cy/ly € 3allOPYKOIO HAJEeXHOIO CY/0BOTO 3aXUCTY MOPYIIEHUX IpaB Ta
CKJIQJITHUKOM e(PeKTUBHOCTI aJIMiHICTPATUBHOTO CY/IOYMHCTBA.

3riziHo 3 nosoxeHHsAM ctT. 8 3akony Ykpainu «IIpo cyznoycrpiii i cratyc cyaniB»
HIXTO He MO)Ke OyTH 1o36aBJeHUI IpaBa Ha PO3TJs/ HOro CIpaBH B CYii, 10
MiICYTHOCTI SIKOTO BOHA Bi/lHeCEHa MPOTeCyaqTbHUM 3aKOHOM [3].

¥ Kopmekci aaminictpaTuBHoro cyaounHcTBa Yrpainu (nani — KAC Ykpainm)
NMUTAaHHS BU3HAYEHHS KOMIIETEHTHOTO aJIMiIHICTPATUBHOTO CYAYy BPeTyJibOBaHi
OKpeMoIo TJ1aBoio — «AnminicTpatuBHa opucaukitisgy» [8]. [Ipu mpomy 3ako-
HO/IaBeIlb BJKMBAE TEPMiH «IOPUCAMKINIA» JIJIsT perjaMeHTallli mpeIMeTHOI Ta
IHCTaHIIHOI IopucAuKIlii. [Ipu pery/oBanHi MUTaHb 100 BU3HAUYEHHS CY/IiB,
SIKI YIIOBHOBQ)KEH1 PO3TJISAIATA CIIPAaBU 3aJI€KHO BiJl 1X MiCIIe3HAXO/KeHH,
y Kozexci HaBesieHO TOHATTS «TepuUTOpiaibHa IOPUCANKITA (TACYIHICTD)». 3a
Takoro (hOpMyJIOBaHHS TEPMIHU «IOPUCAUKITIS» Ta <«ITICYAHICTh> BXKUBAIOTHCS
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SIK CUHOHIMH. Y HAyKOBUX JIOCJI/KEHHSX 1[I TEPMiHU B3KMBAIOTHCS SIK Y TOE]-
HaHHI, TaK 1 OKpeMo.

¥ Hay1i BITYM3HSHOTO a/IMiHICTPATUBHOTO CY/IOYMHCTBA ITi/ICY/IHICTh TPAKTYETHCS
SK aJrOpuT™M 0OpaHHS KOMIeTeHTHOro cynay [9] abo sk mpaBoBMil iHCTUTYT,
0 MICTUTh CYKYIHICTh IOPUANYHUX O3HAK (BJACTUBOCTEN) aJMiHICTPAaTUBHOI
CIIpaBH, HA OCHOBI SIKUX 3aKOH BHU3HAYAE CY/I, [0 MAE TPABO Ta 3000B’sI3aHMIT
PO3IJISIHYTH TaKy aJMiHICTpaTUBHY crpaBy 1 BupimmTH ii 1o cyti [10]. Boanouac
PO3MEKOBYETHCSI KOMIIETEHITisl II0/I0 PO3IJIS/LY 1 BUPIIIEHHS a/IMIHICTPATUBHUX
CIIpaB 4K MK OKPeMUMU JIaHKaMU CY/IOBOI CUCTEeMH, TaK i MiXK aJMiHICTpaTUB-
HUMU CyJlaMU OJIHi€l Jlanku [9].

3a cBOIM (DYHKIIOHAJIBHUM TTPU3HAYEHHSIM B aJIMiHICTPAaTUBHOMY CYJIOYMHCTBI
IOPUCANKILIS (TTACYAHICTH) BUKOHYE POJIb CBOEPIAHOTO «DINBTPY», 3/iHICHIOOUN
PO3IO/IIJI TTO30BHUX 3adB yCepPeNNHI CUCTEMU aJMIHICTPATUBHUX CY/IB 3T1HO
3 mpunucamu KAC Ykpainu [11]. [ls1 mpaBoBa kareropis Ma€e He TUIbKU BaKJIUBe
TeopeTUYHe 3HaUeHHs, a I MPaKTUYHO OPIEHTOBAHA, a/I)Ke BOHA: CTBOPIOE YMOBU
JUIS PO3TJISLY CIIPaBM HAWOLIBII KOMIIETEHTHUM CYI0M; CIIPUSIE HAWOLIbIN edek-
TUBHOMY, MIBUIKOMY 1 00’€KTMBHOMY BUPIMIEHHIO MyOiYHO-TIPABOBOTO CIIOPY,
BpaxoByoun crenudiky OKpeMux BHIIB clipaB; 3abeslieuye peasizalliio IpaBa
ocobu Ha crpasegauBuil i goctynuuii cyx [12]. JomepskanHs mpaBui Ipo Mij-
CY/IHICTD CIIPUSIE TBUIKOMY, BCEOIUHOMY i TIOBHOMY PO3TJISITY aJIMiHiCTPATUBHOI
CTIpaBy 3 ypaxXyBaHHSM i KOHKPETHUX OCOOJUBOCTEH, TOTPUMAHHSAM MTPUHITAITY
3aKOHHOCTI Ta PIBHOCTI BCIX YYACHUKIB aJIMiHICTPATUBHOTO TIPOIIECy Tepesl 3aK0-
HOM 1 CyZIOM; TIi/IBUIILy€ BUXOBHE 3HaueHHs npaBocys [10]. Busnauenns opuc-
JIKI] aIMIHICTPAaTUBHUX CIIPaB 3/1HCHIOETHCS 3aJI€5KHO BiJI TAKUX KPUTEPIiB,
SIK TIPEJMET yOIiTHO-TIPAaBOBOTO CITOPY, OT0 Cy0 €KTHUIA CKJIaj, TEPUTOPiaIbHi
MeKi IOPUCUKILI TIeBHOTO CY/y, BAKOHYBaHI II€BHOIO JIAHKOIO CY/I0BO1 CUCTEMU
(ynxkiiit mix yac posragamay cupasu [9]. 3 ypaxyBaHHSIM 3a3HaueHUX Kaacudika-
IMHUX KPUTEPIiB B a/IMIHICTPATUBHOMY CYZIOYMHCTBI PO3PI3HAIOTD: IIPEIMETHY
(abo POmOBY) IOPUCAMKILIO; iHCTAHIIHY (200 (QYHKI[IOHATBHY) FOPUCAMUKILIIO;
TepuTopianbHy (ab0 TTPOCTOPOBY) IOPUCAUKILO (MiACYIHICTD).

3rigHo 3 mosoxentsiM ct. 125 Konctutyiiii Ykpainu BiTUn3HsIHA crcTEMa Cy/IiB
3araJibHOI IOPUCAMKITI OpPraHi30BaHa, 30KpeMa, 32 IIPUHITUIIOM TePUTOPIaTbHOCTI
[1]. ¥V u. 1 ct. 17 3akony Ykpainu «IIpo cyzoycrpiii i craTyc cyiiB» 3aKpiljieHo,
IO Cy/0Ba cucTeMa YKpainu moOyaoBaHa 3a MPUHIUIIAMUA TEPUTOPIaTbHOCTI,
iHCcTaHIiHOCTI 1 cnerianizanii [3]. YcTtaHoBIeHHSI TepUTOPIaIbHOI MiZICY/IHOCTI
MOB’sI3aHe i3 MPUHIUIIOM TEPUTOPIATbHOCTI, IKUiT 3abe3Ieuy€e TepuTopiaibHe
PO3MEKyBaHHSI KOMIIETEHIIil Cy/liB 3arajbHOI I0PUCAUKIN i 3yMOBJIEHUI TTOTpe-
6010 JOCTYIIHOCTI IIPAaBOCYA/s Ha BCill Tepuropii Ykpainu [13].
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Y teopii aiMiHICTPATUBHOTO CYJIOYMHCTBA TIijl TEPUTOPIaIbHOIO (IIPOCTOPOBOIO)
IOPUCAVKIIEIO PO3YMIETBCS CYKYITHICTD IIPABUJI, 1[0 BU3HAYAIOTh PO3MEKYBaHHS
KOMIIETEHIIii a/IMIHICTPAaTUBHUX CY/iB OJTHOTO PiBHS 1I0/I0 PO3IJILLY aJIMiHIiCTpa-
TUBHUX CITPaB 10 MEPIIii 1HCTaHII1, 3aJIe3KHO BiJl TEPUTOPIL, HA SKY MOIMIMPIOETHCS
ix nigapHicTh [9]. TeputopianbHa opucanKIlig (MiACY/IHICTH) OIIOMAara€ BU3Ha-
YUTH, /10 SIKOTO caMe KOHKPETHOIrO a/IMiHICTPATUBHOIO CYNy CJIi/l 3BEPHYTUCS
ocobi. BinbyBaeThest Tak 3BaHa «1epCOHi(IKaIis» CyLy, IKIil MOKE PO3TJISTHYTH
KOHKPETHY a/IMiHICTPATUBHY CIIPABY.

B ocHoBy po3meskyBaHHS TEpUTOPiaIbHOI IOPUCAUKILT (ITiICYTHOCTI) aaMmi-
HICTPAaTUBHUX CIIPaB IMOKJIAJEeHO Taki Kpurtepii, ak: 1) agMinicTpaTuBHO-Te-
putopiaabHU ycTpiii Ykpainu, 3akpinaenuit Koncrturyiien Ykpainu;
2) Miciie3Haxo/)KeHHs BiJIoBilava; 3) MicIle3HaXO/KeHHs Mo3uBayva; 4) nep-
JKaBHe, CyCITiJIbHe YU Mi)KHAPOJIHEe 3HAYEHHS aJIMiHICTPATUBHUX CIIPaB; J) cIie-
mubika, cy0’€eKTHUN CKJIaj, 3MICT TMyOJiYHO-TIPABOBUX BiTHOCHH Ta iX 00’€KT
[14]. 3rigno 3 mosuitieio Bepxosuoro Cyy, TepuTopiajbHa I0pUCAUKITia (11i/1-
CY/IHICTD) TOJILJISIETHCS HA TaKi 11 BUH, SIK 3arajibHa, albTePHATUBHA, BUKJIIOYHA
i 3a 3B’s13K0M cripaB [15, 1. 49].

BasksimBUM B acmekTi CIPUSHHS JAOCTYIy 0COOM 10 aAMiHICTPaTMBHOTO CYy/I0-
YIMHCTBA € 3aKOHO/[aBYe 3aKPITlJIEHHS MOKJIMBOCTI TTO3UBAayYa, B OKPEMUX BUTIA-
Kax, 3a BJJaCHUM BHOOPOM BH3HAYaTH MiACyAHICTh cripaBu. Tak, 4. 1 ct. 25 KAC
YKpainu MiCTUTH TlepesTik afMiHICTPAaTUBHUX CIIPaB, Ki MOXKYTh TP ABJISATACS
SIK 32 MICIIe3HAXO/[’KeHHSIM BiJIIIOBi/aya, Tak i /10 a]MiHICTPAaTUBHOTO CYAY 3a
3apEECTPOBAHNM y BCTAHOBJIEHOMY 3aKOHOM TIOPSI/IKY MicCIleM TTPOKUBaHHS (Tiepe-
OyBaHHSI, 3HAXO/KEeHHsI) 11i€i ocobu-no3uBava. IIpaBuia TepuTopianbHoi ropuc-
auKIii (THACYIHOCTI) 32 BUOOPOM MMO3UBaYa MOMIMPIOIOTHCS HA CITPABH 3 TIPHUBOLLY
OCKapyKeHHsI 1HIWBIAyaJIbHUX aKTiB, a TAaKOXK [iil un Oe3aisnbHOCTI cy0’€eKTiB
BJIQJIHUX TTOBHOBaK€Hb, IKi TPUNHATI (BUMHEHI, OMYIIEHi ) CTOCOBHO KOHKPETHOI
diznunoi UM ropuarIHOI ocobu. [TpaBo BHOOPY MiK CylaMu HAJIEKUTh BUKJIIOYHO
nosuBaydesi. ¥ pasi HeBusHayeHocTi KAC Ykpainu TepuTopiasbHOI I0PUCAMKILI
(migacyaHOCT) afMiHICTPATUBHOI CIIPaBU TaKa CIIpaBa PO3TJISAETbCS Miclie-
BUM aJMiHICTPaTUBHMM CYZOM TaKOX 3a BOOpoM mosmBava (4. 2 cr. 25 KAC
Ykpainn) [8]. 3Bepraemo yBary, o mo3uBad Ma€ IpaBo Ha BUOIP MikK KiJbKOMa
cyZlaMH, SIKUM 3TiJIHO 3 HaBe/EHOIO CTATTelo IiJICy/HA CIIpaBa, 3a BUHATKOM
BUIA/IKIB, KOJIM CIIpaBa IMiNala€e Mij] MpaBuja BUKJIIOYHOI TiCY/THOCTI.

TepuropianbHa opucaAuKiis (MiACyIHICTb) a[IMIHICTPATUBHUX CIIPaB 32 MiclleM
MPOKUBAHHS 200 MiCII€3HAXOKEHHSIM Bi/IIOBilaua BUBHAYAETHCST 32 OCHOBHIM
[PAaBUJIOM, BIiAIIOBIZAHO A0 SKOrO M030BU A0 (hi3UYHOI 0COOU Hpe IBISIOTHCS
B Cy/l 32 3apEECTPOBAHUM Yy BCTAHOBJICHOMY 3aKOHOM IIOPSJIKY MiclieM 1I IIpo-
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x&uBaHHs abo nmepebysanns (4. 1 cr. 26 KAC Ykpainn). [llogo mo308iB, ski
PE ABIAIOTHCS 0 IOPUANYHUX 0Cib, TO BOHM TOAAIOTHCS 0 CYAY 3a IXHIM
MiCIIe3HAXOKEHHIM 3TiHO 3 EAMHUM JiepKaBHUM PEECTPOM IOPUINYHUX OCi0,
dismurMx oci6O-mianmpreMIliB Ta TpomMaachkux (Gopmysanb (4. 2 cr. 26 KAC
Ykpainn) [8].

Buxkmiouna mificyiHicTh aJMiHICTPaTUBHUX clipaB BperysaboBaHa cT. 27 KAC
YKpaiHu i BCTAaHOBJIIOE IMITEpAaTHBHI BUMOTH IIOI0 HEOOXiHOCTI MOMaHHST TO30BY
JI0 YITKO BU3HAYEHOT'O B 3aKOH1 a/IMiHICTPATUBHOTO Cy/y. BiZiloBiiHO /10 11 TIpaBu
PO3IJIsA/L 1 BUPIIIEHHS OKPeMUX KaTeropiil a/IMiHICTpaTUBHUX CIIPaB BiJIHECEHO /10
KOMITETEHII1 CTelialbHO BU3HAYECHUX aJIMIHICTPATUBHUX CYy/iB. Tak, HAITPUKJIAJI,
4. 1 ct. 28 KAC Ykpainu BCTaHOBJIIOE TIPaBUJIa BUKJIIOYHOI MiJICY/THOCTI TIEBHUX
KaTeropiil crpaB OKPY;KHOMY aJIMiHICTPAaTUBHOMY CY/y, TepUTOpiaJbHA IOpPHUC-
JIIKITiST STKOTO TIOMUPIOEThCS Ha Micto Kui. Coif 3a3HaunTH, 110 iMIIEpaTUBHI
MpaBUJIa BUKJIOYHOI TACYTHOCTI 3a60POHSIOTH BUOIp TTO3UBAYEM iHIIOTO CY/Iy
y clipaBax, repeadadyeHnx ajMiHICTPaTUBHUM TIPOIIECYaTbHIM 3aKOHOIaBCTBOM.
Ha nymky A. Ocamyoro, npaBuJio 100 PO3TJISAYy NMEBHUX KaTeropiii ajMiHi-
CTPAaTMBHUX CIIPaB KOHKPETHUM aJMIHICTPATUBHUM CY/IOM BCTAHOBJIIOETHCS 3
MeTOor0 3ab6e31eueH s CIPUSTINBAX YMOB JIJIsl TIPaBUJIBHOTO Ta OTIEPaTUBHOTO iX
BUPIIIIEHHA 3 OTJISY Ha crieludiky mpeamera Criopy, TOMY 1110 caMe B 3a3HAaYeHUX
y 3aKOHI Ccy/ax Iie Moke OyTH 3AiHCHEHO BHACJIIOK 3HAXOKEHHS 32 MiCIIeM iX
JISIIBHOCTI OCHOBHOI Macy JI0Ka3iB, Miclle3HaXO/KeHHs (IIPOKUBaHHS, repedy-
BaHHA) CTOPiH TOIIO [9].

IIpasoei ocnosu 3minu mepumopianvhoi opucouxuii (niocyonocmi) aomini-
cmpamusHux cnpae

JlocTymHicTh Ta eeKTUBHICTD CYZ0BOTO 3aXKMCTY MOPYIIEHUX TTPaB 0COOM 3yMOB-
JIEHO PO3IJISZIOM 1 BUPIIIEHHSIM CIIPaBU TUM CYJ/IOM, 10 MiJICYZAHOCTI IKOTO BOHA
HasteskuTh. OJIHAK HA TIPAKTUI TPAILISIOTHCS BUTIAIKU, KOJIM TIOTPIOHO 3MiHUTH
TepUTOPiaJIbHY IOPUCAMKITIIO (MiAcyAHICT) crpaB. Ha 3akoHomaBuoMy piBHI
ITi/ICTaBU Ta TOPSI/IOK TlepelaHHs aIMIHICTPATUBHOI CIIPaBU 3 OIHOTO aJIMiHiCTpa-
TUBHOTO Cyxy 0 iHmoro mepenbadeni cr. 29 KAC Ykpainu [8]. BignosigHo 1o
3micTy 4. 1 11i€l HOpMU TTi/ICTaBaMU 3MiHU T€PUTOPIAJIbHOI IOPUCAUKITT (TTiACY /-
HOCTI) a/IMiHICTPATUBHUX cIIpaB €: 1) 33/10BoJieHHd (/10 TIOYaTKy PO3TJISLY CIIPaBU
10 CyTi) KJIONOTAHHS Bi/IMIOBi/laya, 3aPEECTPOBAHE Yy BCTAHOBJIEHOMY 3aKOHOM
HOPSIAKY, Miciie pokuBaHHs (1epebyBaHHs) SIKOro pasiie He OyJo Bigome,
PO Iepefady CIpaBu 3a MiciieM Horo mposxkuBaHHs (mepeOyBaHHs); 2) BcTa-
HOBJIEHHSI Cy/IOM TIPU BiIKPUTTI MPOBA/KEHHS Y CIIPaBi, 1110 BOHA HAJEKUTD JI0
TEePUTOPIAIbHOI I0PUCAMKIL (TTIZICY/THOCTI) 1HIIIOTO CyAY; 3) BCTAHOBJIEHHS CY/IOM
iCJIsT BIAKPUTTA MPOBAKEHHS Y CITPaBi, 1110 BOHA HAJIEKUTD /10 TEPUTOPiaIbHOL
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IOpUCIUKILi (MiICYTHOCTI) 1HIIOTO CYAY; 4) HEeMOXKJUBICTb YTBOPEHHSI HOBOTO
CKJIAJLy CYy /ISl PO3TJISLY CIIPAaBU IICJIs 33/I0BOJIEHHS Bi/IBO/IIB (CaMOBIIBO/IIB)
Yy B IHIIUX BUIAIKAX; 5) JMiKBigaiis abo mpurnmHeHHsT poOOTH aMiHICTPAaTUBHOIO
Cyny, SIKUI PO3TJIsifiaB crpaBy; 6) O/HIEIO i3 CTOPIH y CIPaBi € CY/I, B IKOMY PO3-
IISAETHCS ClIpaBa, abo CyIsl LbOTO CyAy; 7) HAJNEKHICTh CIIPABU 0 KaTeropii
3Pa3KOBUX.

SMIHIOIOUN TepUTOpiaJibHy IOPUCAMKINIO (MiZCYIHICTh) CIPaBU, CYA, Y SKOMY
3HAXO/IATHCS MaTepiaju ClpaBy, TOBUHEH BXKUTU 3aXOJIiB /I iX Iepeiadi BU3Ha-
YEHOMY JIJIST TIOIAJIBIIIOTO 11 PO3TJISALY aJIMiHICTPAaTUBHOMY Cyy. AIMiHICTpAaTUBHE
mpollecyasbHe 3aKOHOJABCTBO BCTAHOBJIIOE, 1110 MUTAHHS Iepesiadi aJMiHicTpa-
TUBHOI CIIPABU 3 OJTHOTO 3/IMIHICTPATUBHOTO CY/Ty /IO 1HIIIOTO TePEeBa’KHO BUPIIITY-
€ThCS B CY0OBOMY 3aCilaHHi 3 MOBIZOMJIEHHSM 0Ci0, sIKi 6epyTh y4acTh y CIIpaBi.
HenpubyTTst B cymoBe 3acigannst ocib, siki Oy HaJe;KHUM YHHOM TOBIZIOMJIEH,
He TIepeIKo/Kae po3rsaay nboro nutanus (4. 5 cr. 29 KAC Ykpainn) [8]. 3a
pe3yJIbraT PO3TJISALY IIbOTO MUTAHHS Cy/ OCTAHOBJISIE yXBaJly, sIka MOKe OyTH
ockap:keHa. Y pasi HEMOKJIMBOCTI YTBOPUTH HOBHUI CKJIaj Cy.y, JiKBigamii abo
MpUITMHEHH] POOOTH CyIy, y4acTi cyay abo CyIi SIK CTOPOHU Yy CIIpaBi MUTaHHS
PO Tiepeiavy CIipaBy 3a MiJICYHICTIO 3/1IHCHIOETHCS 32 PO3MOPSIKEHHSIM TOJIOBU
cyny (4. 7 c1. 29 KAC VYkpainn) [8].

He nomyckaiorbest criopu oo MifICyIHOCTI CIpaB MixK aJMiHICTPaTUBHUMU
cylamu. SKIo aZMiHICTpAaTUBHI CIIPABU MEePeJAlOThCs 3 OJHOTO CY/Ly /10 1HIIOTO,
TO aJMiHICTPaTUBHWUII CyJI, 10 SIKOTO BOHM OyJIM HallpaBJieHi, HOBUHEH TIPUITHATH
ix 10 cBoro nposajkeHHs. [lopynienHs BCTaHOBJIEHUX 3aKOHOM IIiICTaB Ta
MOPSAKY 3MiHA TEPUTOPIaJIbHOI IOPUCAMKINT (ITICYTHOCTI) aJAMiHICTPAaTUBHUX
CIIpaB Ta Ilepesiadl CIpaBy 3 OHOTO CYy J0 1HIIOTO € HEIPUITYCTUMUM 1 TaKUM,
1[0 MTOPYIIYE MPABO 0COOM Ha HE3aJIEKHUI Ta HEYIEPEeKEHUIT Cy/I.

Ocobaueocmi 3minu mepumopianvroi topucouxuii (niocyonocmi) aominicmpa-
MueHUX cnpae nio 1ac 60€HHO20 CMAaHy

Peanii aaMiHiCTpaTUBHOIO CyJJOYMHCTBA CbOTOACHHS 3MIHIOIOTHCA 3 OIJIAY Ha
BBEJIEHI 3aKOHO/IaBYi TIPUIIKCHU 3 IIPUBOLY OCOOIMBOCTEN Ta MOPSAKY 3AIHCHEHHS
MPaBOCYA/S Y HA3BUYAHUX i HeCTaOlIbHUX YMOBaX BOEHHOTO CTaHY.

Curyariifo i3 3abe3ledeHHSIM HOPMaJbHOTO (DYHKI[IOHYBAHHS CYZOBOI BJaan
Ta 3IHCHEHHSIM TPABOCY//ISI YCKJIATHIOE JTOJATKOBO TOH (hakT, M0 Hamepeo-
nHi BitiHu, 22 miotoro 2022 p., Buma paza mpaBocyaasg YKpaiHW NpUTTUHUIA
CBOI ITOBHOBQ)KEHHS yepe3 MPUIHATTS PIllleHHs PO MPUITMHEHHS 32 BJIACHUM
G6akaHHsIM MOBHOBakeHHsT 10-Tw ii useniB. Poap Bumioi paam mpaBocyms
y 3abe3redenHi cTasoro (hyHKIIOHYBaHHS CY0BOI BJIaIU HacaMIiepe]| OB’ 13aHO
3 11 moBHOBakeHHAMU y cdepi popmyBaHHs cyamiBcbkoro kopiycy. Cepen HUX
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BapTO 3a3HAYNTH TaKi TOBHOBAKEHHS, TK: BHECEHHS MOJIAHHS PO TTPU3HAYEHHS
CYIUIIB Ha TIOCa/ly, YXBAJCHHS PillleHHS TPO MepeBeJeHHS CYA/I 3 OHOTO CYIY
JI0 1HIIIOTO, PillleHHs PO BIIPSKEHHS CY//II /10 1HIIIOTO CY/ly TOIO CaMOTO PiBHS
i criertiastizantii, BU3Ha4YeHHS KiJTbKOCTI cy/IiB ¥ cyzai Tomno [16]. Yeknaanatoe mpo-
6JIeMy TaKOJK Te, IO BiZICYTHICTh TIOBHOBAsKHOTO CKJIaAy Buioi pamam mpaBocyyis
yHeMOKJIUBIIOE (hopMmyBaHHs Burioi kBamidikaimiiinoi komicii cyamiB Ykpainuy,
sgKa 3aiiMa€eTbCd YKOMILJIEKTYBaHHAM CyiB Kagpamu. Haramyemo, 1o xajaposa
KpHu3a B YKpaiHCBKUX cy/ax icHyBasa e o BiftHu. Ctanom Ha Kinenb 2021 p.
2068 mocaz cyaiB Oy BAKAHTHUMU 3 TpaHuYHOI KibkocTi — 7 304 [17]. Humi
11eil MTOKa3HWK MOCTIHHO 3POCTaE.

Jlnst 3abe3medentst cTaaoro (GyHKIIIOHYBaHHS CY/IOBOI BJIAH, & OTKE, i TOCTYII-
HOCTI aJIMiHICTPATHBHOTO Cy/y B YMOBaX BOEHHOTO CTaHy, OYJIO BXKHTO J€KiIbKa
TEPMIHOBHUX 3aXO/liB 3aKOHO/IaBYOrO Ta yIPaBJIHCBKOTO XapakTepy. 30Kpema,
Oynu mpuitasaTi 3minu 10 3akony Ykpainu «IIpo cyzoycrpiii i cratyc cyamisy,
BIINIOBIIHO IO SIKUX Yy TePioJl /il HaJI3BUYAHHOTO UM BOEHHOTO CTaHYy Ta IPOTSI-
rom 30 fHIB micas AHS OTO cKacyBaHHS (NIPUITMHEHHS) i 32 YMOBU Bi/ICYyTHOCTI
IMOBHOBA)KHOTO CKJIaly Bumioi paau nmpasocyid, lep:kaBHiii cy10Biid aiMiHiCTpa-
11ii HaJITaHO TTOBHOBA)KEHHS BU3HAYATU KIJIBKICTh CY//IB y CY/i 3 ypaxyBaHHSIM
cyzoBoro HaBaHTakeHHs [18]. 3aBAsKM bOMY € MOXKJIUBICTD 3a0e3meuyBaru
GesniepepBHe (DYHKIIIOHYBAHHSI CY/IiB, 30KPEMa, a/[MiHICTPATHBHUX, Y BUIIAJKAX
BiICyTHOCTI Cy//1iB 200 iX HAJMIPHOTO HaBaHTAKEHHST YHACIIIOK 3MiHU TEPUTO-
piasbHOl IopucAnKILi (MiICYyTHOCTi) OKPEMUX CY/IiB.

Ha s3akonogaBuoMy piBHI 3a0e311eueHHsT 3MiHU TEPUTOPIiaJbHOI IiICYHOCTI Cy10-
BUX CIIPaB peasii3oBaHO 3aB/siku BHeceHHIO BepxoBuoio Panoio Ykpainu 3MiH
no 3akony Ykpainu «IIpo cynoycrpiii i ctaTyc cyaliB» y 4yacTUHI BU3HAYEHHS
mizcyanocTi cymoBux cnpas. Tak, 3 MeTOI0 3a0e3IeYeHHsT HATEKHOTO (hyHKITO-
HyBaHH$SI OpPraHiB CyZ0BOI BJIaM IIiji YaC BOEHHOrO ab0 HAJA3BMYAWHOIO CTaHY,
y 3B’I3KYy 31 CTUXIHHUM JINXOM, BiliCbKOBUMU [isSIMHU, 3aX0AaMH 1010 GOPOTHOM
3 TepopuaMoM 200 IHIMMK HaA3BUYAHUMKI 00CTaBUHAMU JOIIYCKAEThCS 3MiHa
TEPUTOPIATbHOL MIICYTHOCTI CYyJIOBUX CIIPaB, IO PO3IJIAAAIOTbCA B CylaX, SKi
3 00'€KTUBHUX TIPUYNH He MOXKYTb 3ailicHioBaTy mpaBocy/s [3]. Take pirnenst
YXBaJIOETbCS pilleHHsAM Buioi pajau npaBocynid 3a nojganHam lomosu Bep-
xoBHOrOo Cyzy. ¥ 3a3HaueHNX BUIAJKAX CIIPaBa MEPEJAETHCS 0 TEPUTOPIaTbHO
Hait61IbIT HaOMMKEeHOTO abo IHITOTO BU3HAYEHOTO CY/Iy. 3MiHA TEPUTOPIaTbHOI
MZICYTHOCTI Cy/TOBUX CIIPAB IOIYCKAETHCS 1 3a po3nopskentsam [ososu Bepxos-
Horo Cyny y pasi HEeMOKJIUBOCTI 3/1iliCHeHHsT BUIIo10 pajioto mpaBoCcyiid TaKOro
IMOBHOB)KEHHS. Y pasi NPUUHSATTS PillleHHS PO 3MiHY TEePUTOPIaJIbHOI MiCY /-
HOCTI CY/IOBUX CIIPaB, sIKi 1epebyBajii y MPOBaJIKEHHI MEBHOTO CY/Iy, BOHO TaKOK
€ MicTaBoIo /IS Tiepegadi yeix crpas, siki mepedyBaiu Ha PO3IJISIAL 1bOTO CY/IY.
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MosknBICTD 3MIHM TEPUTOPIAJIBHOT IOPUCIUKITT (TT/ICY/THOCTI) aJIMiHICTPATUBHUX
CIpaB y 3B’s13Ky 3 0OCTaBHHAMU, 3yMOBJIEHNMH BOEHHUM CTaHOM, TTOKJNKaHA
3a0e311e4nTH JOCTYIHICTh aAMIHICTPATUBHOIO CYJOYMHCTBA HA BCiil TePUTOPII
Kpainu. Bizcryn Biji 3arajJbHUX TPaBUJI TEPUTOPIaJbHOI IOpUCAUKILT (TiACy -
HOCTI) Ta 3aMpOBKEHHS TMPUHITUTY €KCTePUTOPiaJbHOCTI CIIPSMOBAHO Ha
yCyHeHHs 00’€KTUBHMX HEPENIKO/ Y JOCTYITHOCTI IIPaBOCY /s Ta 3abe3eyeHHs
IIPOJIOBKEHHS ITPOBA/I’KEHb Y CY/I0BUX CIIpaBax.

YpaxoByl0uu HEMOXKJIUBICTb 3/1iIICHEHHS IIPaBOCY/IS TMijl 4Yac BOEHHOTO CTaHy
OKPEMUMU Cy/laMH, BKe KiJbKoMa posnopsakenusimu [osiosu BepxosHoro Cyny
OyJI0 3MiHEHO TePUTOPIaJIbHY IIICYAHICTD CIPaB, SKi epedyBajn y IPOBa/KeH-
HSIX CY/IiB, IO 3HAXOASATHCS TIEPEBAKHO B 00JIACTSIX, 1€ BEYThCS aKTUBHI GOHOBI
mii, ab0 TMMYACOBO 3HAXOAATHCS ITiJ] KOHTPOJIEM BiICBKOBUX CHJI OKYIaHTIB.
3a oditiitHOI0 iHGOpPMaIli€l0, B yMOBaX BOEHHOTO CTaHy Cy/I0Ba CHUCTeMa Ipa-
I[IO€ y HalliBaBapiiHOMY peKHUMi. Y HU3Il HaceJeHMX IIyHKTIB CyJu He 3/1aTHI
suificaoBaty npasocyas. CranoM Ha Gepeserb 2022 p., B YKpaiui He 371ilicHIO-
Basu npaBocyais 137 anensniiiHux Ta MicieBux cyais, abo 21 % Bix 3aranbHOI
kizbkocti [19]. 3a pik cutyaris gemo 3MiHuUIach — cTaHoM Ha Jiotuit 2023 p.
He 3aiiicHoBasu nipaBocyaas 88 (13 %) micieBux Ta anessiiiaux cyaiB. Ha
TUMYACOBO HENiIKOHTPOJbHUX YKPAiHCHKIN BJIa/li TEPUTOPISAX 3aJUIIAIOTHCI
138 cyniB [20]. ¥ misiomy, i 9ac BOEHHOTO CTaHy, y 3B’SI3KY 3 HEMOKJIUBICTIO
3IMIICHIOBATH TIPABOCY/sE OYJIO 3MIHEHO TEPUTOPIAJIbHY MiJCYHICTh CYIOBUX
cripaB 171 cyay. Cranom Ha 1 Gepesnst 2023 p. Oyia BiHOBIEHA TEPUTOPiaabHA
migicyainicts 94 cyai, a 117 cyxiB Tak i He 3MOIJIM Bi[HOBUTH CBOIO TEPUTOPI-
aJbHY MiACYIHICTD [21].

Y KOHTEKCTI TOCJIJPKEHHS IHCTUTYTY 3MIHUA T€PUTOPiaabHOL MiACYTHOCTI CY/IiB,
SIK iHCTPYMeEHT 3a0e3MedenHtst JOCTYTHOCTI TIPABOCY//IS B KPU3OBUX CUTYAITisIX,
CJIIJI 3a3HAYMTH, 1[0 HOTO 3aCTOCYBaHHs OYJIO 3aII04aTKOBAHO IIle 3a YaciB MPO-
BesleHHsT anTuTepoprcTuyHoi ornepaitii (ATO) na cxoxi kpainu. CycrmijbHO-TI0-
JiThyHi moAii Ta 3MiHM, AKi BigOyimcs B YKpaiHi y 3B’SI3Ky 3 OTOJIOIIEHHSIM
i mpoBesienasam ATO, BunauHyau i Ha BiiHOCUHU y cdepi Cy0BOTO 3aXUCTY
npaB JIOAUHU. 3 MeTol0 3a0e3ledeHHs] HaJeKHOTO 3aXUCTy HpaB i cBOOO
JIOAMHMU, @ TAKOXK IIPaB 1 3aKOHHUX 1HTEPECiB I0PUANYHUX 0Ci0, 30KpeMa IpaBa
Ha CYJOBUU 3aXMCT, sike 3abe3neuyBain cyan ABroHoMmHol Pecry6uiku Kpum
ta micta CeBacTomnoist, 6yB TPUAHATHI CHEMiaJbHUN HOPMAaTHBHO-TTPABOBU
akT — 3akoH Ykpainu «IIpo 3abesmeders mpas i ¢BOOOL TPOMaSIH Ta IIPaBO-
BUI peKUM Ha TMMYACOBO OKYTOBaHii TepuTopii Ykpainus» [22]. BianosigHo 10
iloro HOpM Ha Teputopigx nposegerus ATO 6GyJo 3apoBaKEHO HU3KY 3aX0-
JliB IPAaBOBOTO pearyBaHHs, a caMe: BHECEHO 3MiHU /10 TTPABUJI TEPUTOPIaIbHOI
migicynHocTi. 3okpema, 4. 1 cr. 12 mmporo 3akoHy, y pefakiiii, sSKa misjaa Ha
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MOMEHT MOTO MPUNHATTS, BU3HAUYAJIA, 1110 Y 3B’S3KYy 3 HEMOKJIUBICTIO 3/1i1ICHIO-
BaTH TPABOCY/I/ISI CY/laMU, po3TalioBaHiMu Ha Teputopii Pecriybsiku Kpuwm Ta
micta CeBacTorosst Ha TAMYACOBO OKYIIOBAaHUX TEPUTOPIsIX, CJIijl 3abe3nednTn
PO3TJIA]L JIMIHICTPAaTUBHUX CIIPaB, K1 MIJCYAHI MICIIEBUM 3arajbHUM Cy/aM
SK aIMiHICTPAaTUBHUM Cy/laM, PO3TAIIOBAHUM Ha IUX TEPUTOPIAX — MiCII€BUMU
3araJibHUMU cyjJaMu Micta Kuesa, 110 Bu3HayaoThcss KuiBCbKUM arnessiiiHum
aJIMiHICTPAaTUBHUM CY/IOM; aJMiHicTpaTuBHUX cripaB OKpyKHOTO ajMiHicTpa-
TUBHOTO cyny ABToHOMHOI Pecrybmiku Kpum — KHiBCbKUM OKPYKHUM a/IMiHi-
CTPATUBHUM CYZIOM, aIMiHiCTpaTUBHUX cripaB OKPY;KHOTO aIMiHICTPATUBHOTO
cyny micra CeBacronosist — OKpPYKHUM aJIMiHICTPaTUBHUM cy/1oM Micta KueBa;
CeBacTorobChbKOro anesdaiiitHoro aIMiHICTpaTUBHOTO cyly — KuiBCcbKuM atie-
JIAMIAHUM aIMiHICTPaTUBHUM cyzioM [22]. 3ayBaskuMo, 110 HA ChOTOIHI 3MiCT
i€l cTaTTi 3a3HaB 3MiH 3 orJysAny Ha mpuitHATTS 13 rpyansg 2022 p. 3akony
Ykpaiau «IIpo mikBigaiiio OKpy:KHOTO aJMiHICTPAaTUBHOTO cyny MicTa Kuesa
Ta yTBOpeHHsI KUIBCHKOTO MICHKOTO OKPY’KHOTO QJMiHICTPATUBHOTO CYILY».
3apa3 TepuTopiajbHa MiJICYAHICTb TAKUX CIIPAaB BU3HAYAETHCSA B 3arajibHOMY
HOpsIAKY, nepenbadenomy 4. 7 cr. 147 3akony Yipainu «IIpo cypoycTpiii i cra-
TyC cyAniB» [3].

3 MeTor0 BMKOHaHHs npumnucis 3akoHy Ykpainu «IIpo 3abesrnedyeHHs mpaB
i cBOOO/ TPOMAJSH Ta MPABOBUI PEKUM Ha TUMYACOBO OKYIIOBaHIll T€pUTOPIi
Yxpainu», Aiounii Ha yac WOro NpuiHATTA Bummii aaMiHicTpaTUBHUN CY/
iHhOpMyBaB HUKYECTOSIII Cy/W TPO TOPSAAOK Ta CTPOKU Tepesadi CIpas, sIKi
3HAXO/IMJINCh Y MPOBA/KEHH] a/IMIHICTPATUBHUX CY/IiB, PO3TAIIOBAHUX HA TepPU-
topii ABToHOMHOI Pecty6uiku Kpum ta micta CeBacTonosisi, y 3B’s13Ky 3 HEMOK-
JIUBICTIO 3/IIICHEHHST HUMU TTPABOCY/I/Id. 30KPeMa, Y 1bOMY JIUCTI JIeTaTi3y€EThCH,
10 QJIMIHICTPATUBHI CIIpaBH, MepeaHi BiJMOBIAHO 0 AAHOTO TOPSIKY, PO3-
IJIAAI0THCS Cy/IaMU TIePIIol Ta alesaiiHOl THCTAHII CIToYaTKy. Y pasi KoJn
JIOKYMEHTIB, HaJJaHUX YYaCHUKAMU CY/IOBOTO IPOIIECY, HEJIOCTATHBO JIJIT PO3TJISILY
CIIPaBH, Cy/| BKUBAE TepebadeHx 3aKOHOM 3aXO/1iB, HEOOXIHUX JIst 3'ICYBaHHS
BCiX 00CTaBUH Yy CIIPaBi, y TOMY YKCJI OO0 BUSIBJICHHS Ta BUTPEOYBAHHST JI0Ka3iB
3 BJacHoI iHiriatusu [23].

[TpoTe, HE3BaxKkatOUM HA MPAKTUYHY CHPSAMOBAHICTh BUIe3a3HAYEHUX HOpPMa-
TUBHO-TTPABOBUX aKTiB, 1X MPUUHATTS MOPYIIUIO MUTAHHS TIPO iX JETITUMHICTh
Ta 3yMOBMJIO TIPAaKTHYHI Ipo6JeMH B iX 3aCTOCYBaHHI, ajke He OyJu BHECEHI
BianosiaHi 3minu i 10 HopM KAC VYkpainu, gki BU3HAUAIOTh TEPUTOPIaIbHY
IOPUCIUKITIO (TACY/IHICTD) a/IMIHICTPATUBHUX CIIPaB. 3a 3aTaJIbHUM TTPABUJIOM,
BU3HAYEHHS IOPUCAMKILIT aJIMiHICTPAaTUBHUX CIIpaB 3/ilicHIOETbCsS HopMamu KAC
Ykpainu. 3okpema, y cT. 1 3aKpilIOe€ThCS TOJI0KEHHS TIPO Te, 1110 caMe HOpMaMiu
KAC ¥Ykpainu BU3HAYalOThCS IOPUCAUKITIS Ta TOBHOBAKEHHS aJIMiHICTPATUBHUX
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CY/liB, BCTAHOBJIIOETHCS TTOPSI/IOK 3/1ICHEHHST CY/TOUMHCTBA B aJIMiHICTPATUBHUX
cynax [8]. Otxe, cyam MOBUHHI BUXOAUTH 3 TOTO, TII0 TIPaBUJIA MiZICYTHOCTI CIIpaB
B Q/IMiHICTPATUBHOMY CYZIOUYMHCTBI MOKYTb BU3HAUATUCS JIUIIIE MTPOTIECYaTbHUM
3axonoM. Ha 1ibomy acniekti Harogonnye it Koneruryuilinuii Cyn Ykpainu y ¢Boix
pimennsax [24].

[TpakTHKa TOKa3ye, M0 B YMOBaX BOEHHOTO CTaHy ab0 B IHININX HaA3BUYalHUX
CUTYyAIlisIX JiepskaBa MOrJa 3abe3nedyBaTi JOCTYII 0Cib 0 MPaBOCYI/IS TiJbKH
3aB/ISIKU 3AMPOBA/IKEHHIO MOKJIMBOCTI 3MIHU TEPUTOPIAJIbHOIL TiICYTHOCTI CIIPaB,
sKi mepebyBagu y MPOBaKeHi CyAiB, MO 3 00'€KTUBHUX MPUYUH HE MOTJIH
suificaoBaty mpaBocyas. Ilomnpu, 6e3yMOBHO, HiATBEPKEHY IPaAKTUYHY edek-
TUBHICTH 11bOTO TIPABOBOTO IHCTUTYTY, HOr0O BUKOPUCTAHHSI TAKOK IOB’si3aHe
3 HM3KOIO YCKJaJHeHb abo 1mpobieM. 30KpeMa, 3 ypaxXyBaHHSAM CHUTYyaIlil iHOIi
BUSIBJISIETBCS CKJIATHUM 200 HaBiTh HEMOKJIMBUM TIEPEIaTy CIPaBy 0 HAHOJIMK-
YOTO TEPUTOPIATHHOTO CYAY, SIKHMiT MOKe OyTH y cxoxiit cutyariii. Tomy B Takux
BUIIQ/IKAX, TP BU3HAYEHHI CY/Y, /10 SIKOTO Iepe/laloThCs CIIPaBU, IPABUJIBHUM €
BpaxyBaHHsI He TiJIbKU TEPUTOPIaIbHOT HAOIMIKEHOCTI HOBOTO CYy, ajle i MOTOY-
HOI BIICBKOBOI CHUTYallil Ta peajbHOI MOXKJINBOCTI 3/1IHCHEHHS TPABOCYJIS 1M
CY/IOM Y HAOIMKIOMY MaiiOy THHOMY.

[IpuitATTS pillleHHS PO 3MiHY TEPUTOPIaJbHOI MiJCYAHOCTI CY/IOBUX CIIPaB
TaKOK 00'€KTHBHO IOB’sI3aHE 13 MEBHOIO 3aTPUMKOIO0 PO3TJISIY CIIPABHU, ajlKe
MOTPIGHO BUKOHATH JI0JIATKOBI TIPOIIELYPH JJIs TIepeiadi CIIPaBU 3 OJHOTO CYIY
1o irmoro. Paja cyyiiB Ykpainu 3BepHyJia yBary Ha Te, 1110 3aTPUMKY 3 PO3TJISILY
CIIpaB, MepelannX y TaKoMY TOPSJIKY IIiJ Yac /il MpaBOBOTO PEKUMY BOEHHOTO
CTaHy, BUKJIMKAJIO, 30KPEMA Te, 10 B IESIKUX Cy/aX, Ky BOHU OyJIu TIepeHeceHi,
He Bci cripaBu GyJin 3apeecTpoBaHi B IOBHOMY 00CsI31, 1 aBTOMATHYHUI PO3TIOILIT
MK CyIassMu He BiaOyBcs. 360pu CyaIiB 3[4e0iIbIIOT0 yXBATIOBAIM PillleHHS
Mpo 3/1MCHEHHI peecTpallil Ta aBTOMAaTU30BAHOTO PO3MOJiJIY BUKJIIOYHO TUX
CY/IOBUX CIIPaB, siKi MOTpeOyBaJIi HEBIAKIAAHOTO PO3TJisiay [25]. 3 orsiay Ha 1ie
Pana cynuiB Yikpainu pekoMeHyBasia y TAKUX CUTYAIligX 3aPeECTPyBaTH BKa3aHi
CIIpaBy, 3AIHCHUTH iX aBTOMATU30BAHUI PO3IOALT MK CYAAAMU Ta 3a0e31eYnTH
iX TMOJAMBIINI HAJIEKHUN CY/IOBUM PO3TJISI.

Bapro Takox ypaxyBaru, 10 3 OISy Ha OCOOJTMBOCTI TAKUX CUTYAIlill 3aBKAN €
pU3uK BTpaTH iH(hopMaIlil Ta MatepiaiiB cripaB ab0 HEMOKJIUBOCTI iX (Hi3UUHOTO
nepejaHHs BUBHAUYEHOMY CY/ly. 3 METOI0 HeJIOIIyIIeHHs IOpPYIIeHHs IIPaB CTOPiH
y cIipaBi Ta 0OMeKeHHsI IX IpaBa Ha CyJOBUH 3aXUCT MPOIeCyaTbHe 3aKOHOIaB-
CTBO Tepesbavae MpoIeypy BiIHOBJIEHHS] BTPAYEHOTO TIPOBA/KEHHST Y CITPaBi,
y Bumnajakax nepeadbadennx posmisiom V KAC Yipainn.
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Bucuosku

[HCcTUTYT TepuTOpiaabHOl IOPUCAUKINT (ITICY/THOCTI) aJMiHICTPAaTUBHUX CITPaB
CIIPSIMOBaHMiT Ha 3a0be3eYeHHs JIOCTYITHOCTI TIPABOCY/I/ISA YepPes3 Te, IO CIIPaBy
YIIOBHOBAKEHUI PO3IJIAAATU CyJ, SKUil HallOJIMKye po3TalloBaHWil TEPUTOPI-
AJIbHO JI0 MiCIIS TIPOKMBAHHS YK T1epeOyBaHHS 0COOU.

JloTpuManHsa mpaBUJI TEPUTOPIATBHOL MIICYHOCTI aJIMIHICTPATUBHUX CIIPAB €
MOATKOBOIO TaPAHTIEI0 TOCTYITHOCTI TPABOCY//IS Ta 3abe3MeYeHHsT TOTPUMAHHST
IIpaB fK I103MBava, TakK 1 BIANOBiaya B aJMIHICTPATUBHOMY CYyJO04YMHCTBI. [Ipo
BAKJIMBICTH JOTPUMAHHS MPOIECYyaTbHUX MPABUJI Y MISJIBHOCTI CY/IIB, 30KpeMa
MI0/I0 TEPUTOPiaNbHOI MifICyAHOCTI, 3a3HaueHo i B pimenasax €CILJI: «bpasa
“BCTAaHOBJIEHOTO 3aKOHOM™ TIOMIMPIOETHCS He JIUIIEe Ha MPABOBY OCHOBY CaMOTO
icnyBaHH4 “cyay”, a i TOTPUMaHHS TaKUM CY/IOM IIeBHUX HODPM, SKi PeryJioioTh
fioro fisibHiCTb> [26, 11. 24]. 3 oryigny Ha 11e 3aKOHO/IaBU€ BCTAHOBJICHHS TIPABUJI
TEPUTOPIAJIBbHOI TIZICYTHOCTI Ta iX HeyXWJIbHE JOTPUMAHHS yCiMa y4aCHUKaMU
aJIMiHICTPATUBHOTO CYJIOYMHCTBA € 3aMIOPYKOI0 CIIPABEIJINBOTO Ta HeyIepeKe-
HOTO PO3TJIY aJIMiHICTPAaTUBHUX CIIPaB.

3akpinenHs Ha 3aKOHOJAABYOMY PiBHI MOKJMBOCTI 3MiHU TePUTOPiaIbHOI
IOpUCAMKITT (TTiICYIHOCTI) aZIMiHICTPAaTUBHUX CIIPAaB Ta 3aCTOCYBAHHS IPUHITUITY
eKCTepPUTOPiaJIbHOCTI B aIMIHICTPAaTUBHOMY CY/IIOYMHCTBI € JIIEBUM ITPABOBUM
iHCTpyMeHTOM 3a0e3IeyeHHs] KOHCTUTYIIITHOTO TpaBa Ha CYAOBUI 3aXUCT Ta
HEJIONYTIEeHHsST HOro 0OMeKEeHHST HABITh Yy HA[3BUYAHIX, KPU3OBUX CUTYaIlisiX.

3MICT NPUHIUITY eKCTEPUTOPIaIbHOI MiJACYAHOCTI CJiJl PO3TAdAaTh IK 3MiHY
3arajbHOI TepUTOPiaIbHOI IOPUCAMKILNI (IiACYHOCTI) CYZI0BUX CIIPaB IIISXOM
Hepeants KOMITETEHTIIT M0/10 1X PO3TJISILy HalOLIbIT HaOJMKEHOMY TEPUTOPI-
aJTbHOMY cyzay abo iHITOMY Cy/y, BU3HAUYe€HOMY pileHHsM Buimoi paan mpaBo-
cymast abo posnopsikerasm [omosu Bepxosroro Cyy.

B yMoBax BOEHHOTO CTaHy pOJib IHCTUTYTY 3MiHU TePUTOPIaJbHOL MiJCY/THOCTI
TaKOXK I0JISITA€ Y TOMY, 1[0 BiH € JOAATKOBUM 3acob0M 3abesriedeHHst Oe3rneku
Cy/liB, IPalliBHUKIB CY/IB Ta YYaCHUKIB a/IMIHICTPATUBHOTO CYZIOYMHCTBA Y 30HI
AKTUBHUX OOMOBMX /il UM HA THMYACOBO HEIAKOHTPOJbHUX YKpaiHi TEPUTOPISIX.
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MapogepcTBo: KpuMiHaALHO-NPaBOBa XapaKTepucTuKa
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HauioHansHut opuduyHul yHisepcumem imeHi Apocnasa Myopoeo,
Xapkis, YkpaiHa
*e-mail: kharitonovs@ukr.net

Anoranisa

Cmammio npucessueno po3KpUmmio NOHSIMMS <Mapooepcmeos i ONUCY XaAPaKmMePHUX
KPUMIHAIOHO-NPABOBUX €AEMEHMIE A 03HAK CKAAOY Ub020 GICHK0B020 KPUMIHAILHOZO
npagonopyulenns. AKmyarvHicmy 6UKIA0eH020 Mamepiany noisizae 6 momy, wo 6 Ykpa-
ini nedocmamibo 6UCOKOKBANIPIKOSaNUX paxieuis y chepi SIcbKOBO-KPUMIALLIHO20 Ma
BiLICHKOBO-AOMIHICMPAMUBHO20 3AKOHOOABCMEA, WO HEZAMUGHO 6NAUBAE HA NPACUTILHY
Keanipixayiro GIlICKOBUX KPUMIHATOHUX NPACONOPYULEHD, DIBEHb SKUX CYMMEBO 3PIC HA
mai nosnomacumabdnoi 6oennoi azpecii 3 60Ky pociticokoi pedepauii. Memoro cmammi
€ NOCMANOBKA NUMAHHS w000 0COOTUBOCMEN KPUMIHATOHO-NPABOBOT XAPAKMEPUCTIUKU
mapoodepcmea i GIOMENCYSAHsL Ub020 CKAAOY NPACONOPYUEHHs 610 CYMINCHUX CKAA0I6
KPUMIHATILHUX NPABONOPYULEH> NPOMU GLACHOCIE MA HAOAHHSA NPONOUUIL W00 11020
supiwenns. Jlociioncenms rpYHMyemvCs Ha SUKOPUCTIAHHT HAYKOBUX Memooié 3a2aib-
HOHAYKOB020 T CNEUIANIbHO-I0PUOUUHOZ0 PIBHIE, A MAKONC MINCOUCUUNIIHAPHUX MemOOie.
Ompumani pesyromamu darms niocmasu cmeepo*cyeamiL, o Mapooepcmeo — ye 310UUH
it ado N0KAnLH020 30POLH020 KOHMDAIKMY, WO GUUHSIEMbCS Y CROCIO HACUTLHULBKOZ0
YU HEHACUILHULHKOZ0 3A80N00IHHSL 0coOUCmuUMU peuamu sbumux abo nopanenux. Micuem
BUUHEHHS Ub020 BIIICHKOBOZ0 3NOUUNY MONCYMb Oymu Juwe noje 6010 abo muiosi OLLAHKU,
SKI 3A3HAI0Mb APMUAEPILICHK020, MIHOMEMHO020, PAKEMHO20 00CMPILIE.

KiiouoBi ciioBa: MapojiepcTBo; BiliCbKOBOCIYKOOBEIb; BIHCHKOBI KPUMiHAIBHI TPaBO-
HOPYIIEHHS; ToJie OOI0; Jierasi3aiis MaliHa.

Looting: Criminal Law Characteristic

Sergiy O. Kharytonov*
Yaroslav Mudryi National Law University,
Kharkiv, Ukraine
*e-mail: kharitonovs@ukr.net
Abstract

The article is devoted to the disclosure of the concept of "looting” and the description of
the characteristic criminal law elements and signs of this military of fense. The relevance of
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the presented material lies in the fact that there are not enough highly qualified specialists
in the field of military-criminal and military-administrative legislation in Ukraine, that
has a negative effect on the correct qualification of military of fenses, the level of which
has significantly increased against the background of full-scale military aggression by the
Russian Federation. The aim of the article lies in formulation and suggestions regarding a
decision on peculiarities of the criminal law characteristics of looting and distinguishing
this of fense from the related offenses against property. The research is based on the use
of scientific methods of general scientific and special-legal levels. The obtained results
allow to claim that looting is a crime of war or local armed conflict, committed by violent
or non-violent means of misappropriation of personal belongings of the killed or wounded.
The place of commission of this war crime can only be a battlefield or rear areas which are
subjected to artillery, mortar, and rocket fire.

Keywords: looting; serviceman; military offenses; battlefield; legalization of property.
Beryn

ITicig nHabpanus ynHHOCTI 3akoHOM Ykpainu «IIpo BHecenus 3min 10 Kpumi-
HAJIBHOTO KOJIEKCY YKpalHU 11010 MOCUJIEHHS BiJIITOBIIAJIBHOCTI 32 MapOJIePCTBO»
Ne 2117-1X Bin 03.03.2022 p. [1], Axuil, OKpiM MOCUIEHHS BIJIOBIATBHOCTI 32
MapozepcTBo (cT. 432 KK VYkpainm), n1ogaB KBasidikyiouy 03HAKy «B yMOBaXx
BOEHHOTO ab0 HAA3BUYAHOTO CTaHy» 10 YaCTUHU 4eTBepTol crareil 185, 186,
187, 189, 191 KK VYkpaiuu (BianosigHo, kpauixka, rpabix, pos6iil, BUMaratms,
[PUBJIACHEHHS, Po3TpaTa MaiiHa ab0 3aBOJIOMIHHS HUM ILISIXOM 3JI0BKUBAHHS
cTyKOOBUM CTaHOBWIIEM), B aJBOKATCHKOMY CEPEIOBHII MPOJYHAIN TYMKH,
0 B «HUHINIHIX YMOBaX i “Mapo/iepcTBOM” TIOYaJN PO3YMITH KPaIisKKH, IO
BUMHEHI He JIMIIe Ha 1oJi 0010, a i Ha iHIIUX TEPUTOPIsX, B YMOBaX BOEHHOTO
crany. Came Taka 1o3ulisi BukJaazeHa y 3akoni Ykpainu “IIpo BHecenns 3min
no KpuMiHaibHOTO KOMEKCY YKpaiHu MI0/0 TIOCUJIEHHS BiAITIOBIIATbHOCTI 32
mMapozaepcTBo”» [2]. To6To TaymadeHHs HopmH, nependadenol B ct. 432 KK
Vkpainu (MapoziepcTBo), Oyo 6e3MicTaBHO PO3NIMPeHe, BUXOASIUN 31 3MicTy
Ha3BW 3aKOHY.

Yb6adaeThcs, 10 OPUANYHA CIIIBHOTA 3/1€0iJIbIIOT0 HE CTHKAJacs 3 Ipo-
6memamu kBasidikaitii [3] BificbKOBUX KPUMIHAIBHUX MPABOIMOPYIIEHD, IO
MmictaTbest B posa. XIX KK Ykpainm, kpim TOoro, B YKpaini Hemae crieriauizo-
BaHUX BiICHKOBMX CY/IiB, BIlIChKOBa IOCTHINS B HE3a[OBIILHOMY CTaHi, OpaKye
BHCOKOKBami(hikoBaHnX haxiBIiB came y cdepi BiliCbKOBO-KPUMIHAJIBHOTO Ta
BiliCbKOBO-aIMiHICTpaTUBHOTO 3aKOHOAaBcTBa. Ha Tyl BoeHHOI arpecii 3 60Ky
pociiicbkoi denmepallii CyTTEBO 3pocia KiJbKiCTh BilChKOBUX KPUMiIHAJIbHUX
[IPABOIIOPYILEHb, SIKi IIOTPeOYIOTh SAKICHOI Ta npaBuibHOI KBasidikalii [4], mo €
OJIHIEIO 31 CKJIAJIOBUX MPUHITUIIB 3aKOHHOCTI Ta BEPXOBEHCTBA TpaBa. 3 OTJISILY
Ha HaBe/leHe BUIIE METOI0 CTaTTi € MMOCTaHOBKA MUTAHHS IMIOA0 OCOOJIMBOCTEM
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KPUMIiHAJIBbHO-TIPABOBO1 XapaKTEePUCTUKU Mapo/iepcTBa M BifiIMeKyBaHHS 1[bOTO
CKJIaJly TIPABOIOPYIIIEHHS BiJl CYMIXKHUX CKJIQ/[IB KPUMIHAJTbHUX MTPABOMOPYIIIEHD
Ta MPOMO3UIILil 00 WOro BUPIIIEHHS.

Orusan sitrepatypu

Cunig 3a3HAa4YUTH, 110 Ha HPOOJEMATUKY KPUMiHAJbHOI BiAMOBiJaAbHOCTI 3a
BiliCbKOBI KpUMiHAJbHI ITPAaBOMOPYIIIEHHS 3BepTaIu yBary Juille OKpeMi Hay-
KoBit, cepex skux B. I1. Bomaescwkuii [5], B. O. Byraes [6], B. K. Ipumyk [7],
C. I. Isuyk [8], M. L. Kaprieako [9], A. P. Myxamemxanosa [10], M. 1. [lanos
[11], M. M. Cenbko [7], M. C. Typxort [12—-13], M. 1. Xasponiok [14]. [Topsix
13 3a3HAYEHUMU aBTOPAMM MUTAHHSAMM KBasidikallii MapojepcTBa IiKaBUINChH
C. KosasiboBa, 1. JIuzory6, C. Jluxosa, M. Masuiesa.

CaiTorngaHo-noHATIiiHe MATPYHTS KPUMiHAJIbHO-IIPABOBOI XapaKTEePUCTUKU
MapoziepcTBa (hopMyBasocs, 30KpeMa, Ha OCHOBI HayKOBUX PO3BIJIOK BiTUM3-
HSTHUX JIOCJiHUKIB (inocodebko-ipaBoBux mpobiem. Tak, y mparssx A. Terp-
mana, O. [lanunbsna, O. /I3pobans, 0. Kamurosebkoro [15—18] ananisyorbes
icropuyuHi, paBoBi, KyJIbTYPHO-MEHTAJbHI BUTOKU Ta OCOOJMBOCTI PO3BUTKY
3BUYAEBOTO ITpaBa K OCHOBU JIJIsI MTO3aiHCTUTYIIITHOT TPABOCBIZIOMOCTI i co1tio-
KYJIBTYPHOI OCHOBHU /11 (POPMYBaHHS CTaBJIEHHS CYCIIJIBCTBA JI0 Pi3HOMAHIT-
HUX JIeBiaHTHUX (HOPM TIPaBOBOI MOBEMIHKK (30KPEMa, CTOCOBHO MOrpabyBaHb,
MapoJepCcTBa TOIIO); BILIUB COLiaabHOI HecTabiAbHOCTI Ha IIPaBOBE KUTTS,
HOBITHIX 1TN(POBUX TEXHOJIOTIH Ha TIOBEIIHKY JIOANHU SIK Cy0'€KTa TIpaBa, y TOMY
YUCJ1 B KOHTEKCTI KpUMiHAJIbHO-IIPABOBOTO BUMIPY.

Marepianu ta MmeToau

Metoto 6yab-sKOi HAyKOBOI CTaTTi € AOC/IIKEHHsS HaraJbHUX ITUTaHb, SKi
JIOHUHI He Oys0 BupinieHo abo BiAIOBIAI Ha HUX € JOCTAaTHHO AUCKYCIITHIMM
i morpebyioTh cyTTeBOrO yrounenus. [loraubientst mpobaeMaTHKN KPUMiHATb-
HOI BIIMOBITAJIbHOCTI 32 MapoO/IePCTBO MAa€ IPYHTYBATHUCS HA BUKOPUCTAHHI BiJl-
IOBIIHOI CUCTEMU METOIB Ta HiAXo/iB mmisHaHHs. JlocaimkenHs 6a3yeThes Ha
NaJIeKTUIHOMY MeTO/li SK MeTojIi (hbisiocoCchbKOTO PiBHS, BIAMOBIHO 0 SKOTO
JOCJITHUIIBKY yBary OyJio 30Cepe/’KeHO Ha PO3BUTKY SIBUIIA MAPOEPCTBa i HOro
B3A€EMO3B’SI3KM 3 IHIUMU (peHOMeHaMU colliaibHoi fAilicHocTi. Cepell HAyKOBUX
METO/IiB 3araJTlbHOHAYKOBOTO i1 CIeliabHO-IOPUMYHOTO PIBHIB, a TAKOXK MiXKIMC-
UTITIHAPHUX METO/IIB CYTTEBY POJIb BiJIIrPA€ iICTOPUYHUN Mi/IXi/I, 1110 /IaB 3MOTY
IIPOCTEKUTHU B ICTOPUYHIN PeTPOCIIEKTUBI BUHUKHEHH KPUMiHAJIbHO-TIPABOBO1
3a00POHM Ha BYMHEHHSI MapoOjepCTBa. 3a JOMOMOTOIO MOPiBHSIBHO-TIPABOBOTO
MeTO/ly BU3HAUEHO 3arajibHi Ta BiJIMiHHI O3HAKM CKJAy MapojiepcTBa M CyMixK-
HUX CKJIQJIB KPUMIiHAJBHUX MPABOMOPYIIeHb. 3aCTOCYBAaHHS CTAaTUCTUYHOTO
METO/Y J03BOJUIO 3POOUTH BiAIIOBIAHI BUCHOBKM IIiCJs aHAIi3y CYyZOBOI Ta
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IIPAaBOOXOPOHHOI MPaKTUKU. [3 BUKOpucTaHHAM (hOPMaIbHO-JIOTIYHOTO METOLY
3p00JIeHO BUCHOBOK IIOJI0 BiITIOBIIHOCTI KOHCTPYKIT CKJIANy MapojepcTBa
IIpaBUJIAM 3aKOHOJIaBYOl TeXHIKM. MeTo1 CMCTEeMHOTO aHasi3y JaB MOXKJINUBICTD
POBIJITHYTH HOPMY TIpaBa B CYKYITHOCTI BCiX ii 060B’SIBKOBUX CKJIaZ0BUX (TiImo-
Te3M, NUCIO3UIlll Ta CaHKIlil), MOPIBHATHU 1[I0 HOPMY 3 TaKHUMU 3arajJbHUMU
KaTeropisiMu, Ik «KpUMiHaJbHe IIPABOIOPYIIEHHS» Ta «CKJIQJ KPUMIHAJIBHOTO
IIPAaBOTIOPYIIIECHHST».

Pe3yibraTi Ta 0OTOBOPEHHS
Ienesa npoonemu

MapozgepcTBo — 11e 3J109MH BiliHM a60 JIOKaJbHOrO 30POHHOrO KOH(IIIKTY
[19; 20]. 3 MmomenTy 3100y TTsI HezamekHOCTI it 10 2014 p. Ykpaina He 3Hama, MO
Take MapoAEPCTBO, i MOPiYHA KiJBKICTh BifIChKOBUX 3JIOUYMHIB OOUYMCIIOBATIACS
cotasmu. Y 2014 p. mix yac 3axorieHHsl Bilicbkamu pociiicbkoi deneparttii Ta
HEe3aKOHHUMU 30poitHUME (hopMyBaHHSIMU YacTuhu JlyraHcbkoi Ta J[oHerbKoi
obsacreii, a Takox TepuTopii Kpumy 11eil mokasHuk 30i1bImuBes 10 trucsd. Ha T
noBHOMacIITabHOI 30POIHOI arpecii mpoTu Ykpainu, 1o posiodanacs 24 JT0Toro
2022 p., muToMa Bara BifiCbKOBUX KPUMiHAJIbHUX ITPABOTIOPYIITEHb OOUMCIIOETHCS
BXKe 1ndpamMu, 3HAUHO BUIIUMU, cepell SKUX MapoepCTBO 3aiiMa€ Bi/IMOBIAHY
MO3HUIIi0, X04a i 3 BEJIMKOIO YAaCTKOIO JIATEHTHOCTI.

Viepiie 3aK0HOaBYy 3a00POHY BUMHATH MapoepcTBo 3akpimieno B IV Konsen-
11ii TTPO 3aKOHU 1 3BUYAi BiiitHU Ha cyxozoJi ta Jlomatky a0 Hei: [TonoxkenHsa mpo
3aKOHU 1 3BMYai BiifHM Ha cyxozoi, mo Oy:a mianucana B [aasi 18.10.1907 p. Ta
HaOysma unHHOCTI /it Yrpaiau 24.08.1991 p. Ileit HopMaTHBHMIT aKT He PO3KPH-
BaB IOHSTTSI MapOAEePCTBa, JIMIie MiCTUB 3a00POHU Ha HOro BUMHEHHS y CT. 28
ta cT. 47 [21]. [Ipudyomy, cucremue TiaymadeHHs CT. 47, KA MICTUTbCA y 4. 3
«BilicbkoBe KepiBHUIITBO Ha TEPUTOPIl Jlep:KaBU-CYIIPOTUBHUKA» JlofaTKy 110
Kounsentiii, na€e mizictaBu MifiTH BUCHOBKY, 1110 3MICT IOHSTTSI «MapoO/IepCTBOY
TPAKTYBABCS JLy’Ke MIPOoKo. MIIocst Ipo oKyIoBaHY TePUTOPIiIO, sKa (haKTUUHO
nepeOyBa€ i B0 apMii CyMpOTUBHIKA. 3PO3YMIJIO, 1[0 MiCIle BYMHEHHS
MapoIepCTBa MOTJIO OYTH JIOCUTH BEJTMKUM 32 ILJIOMIEI0 U He 0OMEKYBAIOCS
nosieM 0010. 3 OTJISIIY Ha 1€ MOKHA MPUITYCTHUTH, IO il MAPOIAEPCTBOM PO3YMi-
Jiocst Oy/ib-sIKe TIPOTHITPAaBHE BUJIYYEHHsI MaiiHa, 30KpeMa, y MiCI[eBOTO HACEIEeHHST
Ta MaliHa, 1110 nepebyBa€ y BIacHOCTI gepskaBu. 1]eil BUCHOBOK IiTBEPKYETHCS
MOJIOXKEHHSM CT. 53 I1[bOTO HOPMAaTHBHOTO aKTa, siKa J03BOJISLIA OKYTIAIiiHiii
apMii 3aBosIofliTh TpoimmMa, (oHJaMK Ta IIHHUMHM TallepaMHu, 10 € BUKJIIOYHO
BJIACHICTIO JIepsKaBy, CKJIaaMy 30poi, TPAHCIOPTHUME 3ac00aMu, BUPOOHUYMMM
3armacaMy Ta, 3arajioM, BCIEI0 PYXOMOTO BJACHICTIO Jep:KaBH, IO MOKe OyTH
BUKOpHCTaHa /s BificbkoBux (Boeunux. — C. X.) miit [21].
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Huckyciuni numanns

Yunnuii KK Ykpainu TpakTye MOHATTS «MapoepCTBO» K BUKPAIEHHS HA T0JI
6010 pedeli, M0 3HaXOAAThCs TIPU BOUTHX 4K mopaHeHux [22]. MapoaepcTBo, sk
1 1H1ITI BIICBKOBI KpUMiHAJIBbHI TIpaBoriopytieHss, 10 2014 p. He mpuBepTaIo yBaru
HAYKOBIIIB i (haxiBIliB y rasysi KpUMIiHAJIBHOTO MTPaBa, TOMY HAyKOBHX MyOJTiKartiit
3 1Mi€i mpobaeMaTHKU 00Mash. 3/1e0iIbITOT0 BOHA 3HANIILIA CBOE BiOOpaKeHHS
B IiIpyYyHWKax Ta KomeHTapsix Kpuminanbaoro komgekcy [23, c¢. 5—-10]. 3a
HUHIITHIX YMOB MUTaHHS KPUMiHAJIBHO-TIPABOBOI XapaKTePUCTUKU Mapo/IepCTBa
€ Ha/[3BUYAITHO aKTyaJbHUM. Tpurepom (CIyCKOBUM TauyKoM, IO TPUBOJUTH TIOChH
y [if0) craau mmyOstikaiii KypHaTICTIB YNCTEHHUX TeJlerpaM-KaHaIiB — JOfiel,
4Kl He € ¢daxiBIAIMU y Taldysi [paBa ii TOMY BXXUBAIOTh TEPMiH «MapojepCcTBO»
Y 3arajibHOJIIOICBKOMY PO3YMIHHI I[bOTO CJIOBA SIK OY/Ib-sIKe TIPOTUTIPABHE 3aBO-
JIONIHHA YYXKUM MaWHOM, a Mapojiep y CYCIIJbCTBI aCOIIIOETHCA 3 KPATIEM,
rpabiKHUKOM, PO30IiTHUKOM, GAHIMTOM 1 HaBITh 3i CTy;KGOBOIO 0COOOIO, sTKA 3aBO-
JIOIIBAE YUY KMM MATHOM IIJISIXOM 3JI0BKUBAaHHS CBOIM CJTy;KOOBMM CTaHOBUIIEM.
3aroctpuB pobseMy i 3aKOHO/aBellb, Akuil y 3akoni Ykpainu «IIpo BHeceHHs
3MiH 10 KpuMiHAIBHOTO KO/IEKCY YKpaiHU 1010 TTOCUJIEHHS BiITIOBIIA/IbHOCTI 32
MapozIepCTBO», OKPIM MapoJIiepcTBa, BHiC 3MiHM 10 crareit Kozgekcy, 1o nepenba-
YaloTh BIAMOBIAIBHICTD 32 KPAIiKKY, TpadiskK, po3biil, BUMaraHHsi, IPUBJIACHEHHS],
po3TpaTy MaitHa abo 3aBOJIOMIHHS HUM ILJISTXOM 3JI0BKUBAHHS CITy;KOOBUM CTa-
HoBuIeM. Take HePO3yMiHHsI IIHCHOTO 3MICTY 3aKOHY i1 3yMOBUJIO HEOOXIHICTD
PO3IVIIHYTH UCKYCiliHI TUTaHHs KBastidikallii MapojepcTBa.

€IMHOIO Ti/ICTaBOO JIJIsT MIPUTSTHEHHS 0COOM 10 KPUMIiHAIBHOI BiAMOBIAaIb-
HOCTi € BYMHEHHS HEI CYCHiJbHO HeOE3MeYHOTo AisTHHS, SIKe MICTUTDH CKJIAJ
KpUMiHAJIBHOTO TIpaBomnopymierns. CaMe i KyToM 0O0B’SI3KOBUX €JIEMEHTIB
(03HaK) CKJAMy KPUMIiHATBHOTO TpaBOMOpYyIieHHs (00’€kTa, 00’€KTUBHOI CTO-
poHu, cy6’exta Ta cy6’€KTUBHOI CTOPOHMU) CJIiJI PO3TJISIZIATA MapoJepCTBO Ta
CYMIXKHI KPUMiHaJIbHI TIPABOIOPYIIIEHHS IMPOTHU BJIACHOCTI.

00’exm ma npedmem mapoodepcmea

Ponosum o0’exktom, sikuii € kputepiem moziay Ocobauoi vactuan KK Yipa-
1HM Ha PO3iaH, a TaKoK po3n. XIX, € cycrmisibHl BIIHOCUHU, IO CKJIAJAI0THCSI
i (DyHKITIOHYIOTD TIpH HeceHHi (MPOXO/KeHHI ) BiliCbKOBOCYKOOBIISIMU (BIlICHKO-
BO3000B’I3aHMMK Ta pe3epBicTaMy I Yac MPOXOIKeHHs 300piB)' BilicbKOBOI
caryskOH, 10 € OCHOBOIO HOPMAJIbHOI IisSIBHOCTI BOEHHOI opraHizaiii Ykpainu,
Bi/INIOBI/IAI0Th 3aKOHOZIABCTBY YKPAIHU I OXOPOHSIOTHCS KPUMIHAJIbHUM 3aKO-
! icas mocuth cynepewsmBux 3min y cr. 401 KK Ykpainu Busnadeno, mo cy6’eKToM BilCHKOBOTO

KPUMIHAJILHOTO TIPABOIOPYIIEHHSI MOKYTh OyTH TMOJILEHChKI MOJilii 0co6JMBOrO MpUSHAYECHHS

Hartionanprol nmourinii Ykpaiuu, siki i gac Ail BOEHHOTO CTaHy 3aTydeHi 0 6e3mocepeiHbol yaacTi
y GOIOBHX [isIX.
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HOM BiJI KPUMIHAJIBHO MPOTUIIPABHUX HOcATaHb |24, ¢. 67]. PogoBum 06’ekToM
posn. VI Ocobausoi yactuan KK Ykpaiuu € cycrijibHi BiIHOCMHM BJIaCHOCTI.
BesnocepentiM 06’€KTOM MapoepcTBa BUCTYIIAE MTOPSIIOK HECEHHS BiHICHKOBOI
cay:k6u T yac BeneHHst OoioBux miit. Ileit mopsijmok 3060B’13y€ 3rifHO 31 CT.
15 KonBeHiiii mpo moJiiiieHHst 101 MopaHeHnuX i XBOPUX y [MiI0ounx apmisx [25]
3aBIK/IM, 0COOIMBO Ticyst 6010, CTOPOHN KOH(MIIIKTY 6€3 3aTPUMKH BKMBATH BCiX
MOSKJIMBUX 3aXO/IB JJIs1 TOrO, 00 PO3IIYKATH i ImigibpaTy MopaHeHuX i XBOPUX
IS IXHBOT'O 3aXMCTY Bijl MapoAepCTBa Ta IMOTaHOTO CTaBJIECHHS, 3a0e31eYeH s IM
HAJIE’KHOTO JIOTJISILY, @ TaKOXK JIJISI TOTO, MO0 PO3IIyKAaTH MEPTBUX i 3amobirtu
ixupoMy norpabysantio. CKJiaz MapoAepcTBa TaKOXK Ma€ A0AATKOBUI 000B SI3KO-
BUI 00’€KT — CYCITiJIbHI BIAHOCHHM BJIACHOCTI Ta J0AATKOBMII (haKyIbTaTHBHIIL
00’€KT — JKUTT, 310POB’s, TiJleCHa HEAOTOPKAHHICTD i ocobucTa cBoOoAa OTep-
nisoro. Illomo 6e3mocepeHbOro 00’€KTa KPUMIiHAJIBHUX IIPABOIIOPYILNEHD IIPOTH
BJIACHOCTI 6arato HAyKOBIB CTBEP/KYIOTh, IO BiH TOTOKHUIT POJOBOMY 00’ €KTY.
3ajeskHO Bijf croco0y BUMHEHHS JT0JATKOBUMU O0OB’SI3KOBMMMU 4K (haKyJibra-
TUBHUMU 00’€KTaMK BUCTYIAIOTh KUTTsI, 3[0POB’sl, TiIeCHA HeJOTOPKAHHICTh Ta
ocobucTa cBoOOIA MTOTEPITLIOT0. 3 bOr0 BOAYAETHCS, 110 OCHOBHA CITPSIMOBAHICTh
3aIO[IAHHS TIKOY TPU BUMHEHHI Mapo/iepcTBa KapInHAJIbHO BiJIPI3HIAETHCS Bijl
CIIPSIMOBAHOCTI MPY BUMHEHHI KPaIi’KKK, PO36OI0 TOIIIO.

[TpexMeToM MapoJepcTBa € pedi BOMTHUX Ta MOpaHEeHUX, sIKi He MPU3HAYEH] ISt
BUKOPUCTAHHST Y BOEHHUX (60II0BUX) /isix ab0 He TPUCTOCOBAHI /IS BEIEHHS
Takux, abo Ti, IKi He JonoMaraloTh BecTu Taki aii. ToOTo izerhes mpo ocoducTi
pedi MPOTUBHUKA, IPUYOMY, Ha BIJIMIHY BiJl [eSIKUX KPUMIiHAJIbHUX MPABOIIO-
pyIIeHb MPOTH BJIACHOCTI, sIKi MOTPeOYIOTh HasIBHOCTI BiAMOBIAHOI BapTOCTI
MaifHa 1 SKIIO BOHA BiJICYTHS, TO HAaCTa€ He KPUMiHAJIbHA, a aJMiHICTpaTHUBHA
Bi/IMTOBIIATBHICTD, JJISI MAapOJIEPCTBA BapTiCTh peuell HEBAKJIMBA. 3aBOJIOIHHS,
HAMIPUKJIA, MIEBPOHOM ab0 IHIINMU 3HAKAMH YK ejJeMeHTaMu (hOPMEHOTO
OJIATY YTBOPIOIOTH CKJIaJ MapojaepcTBa i mosoxenHs 4. 2 ct. 11 KK Ykpainum
(MasTI03HAYHICTD [ISTHHS) Y I[bOMY BUIIQJIKy He MOKe OyTH 3aCTOCOBaHE, TOMY
0 BITHOCMHU BJIACHOCTI € JIMIIE MOJAaTKOBUM, XOua U 000B’I3KOBUM, 00’€K-
toM. Ha BiziMiHy BiJl MapojiepcTBa, MpeMeTOM KPUMiHAJIbHUX ITPaBOIOPYIIEHb
MPOTHU BJIACHOCTI MOXKYTH OyTH Oy/Ib-sIKi pedi il He TIIbKK MPUBATHOT BIACHOCTI.
CrprunHeHa 1Kojia Moxe OyTH y BETUKOMY ab0 0COOJUBO BETUKOMY PO3MIipi.
Y nesxux BUMAAKax Ii KPUMIHATIBHI MPABOMOPYIIEHHS BUMHSIOTHCS B CYKYII-
HOCTi 3 mpaBomnopyireHHsM, nepeadbadernm cr. 209 KK Vipainn («Jleramizaitis
(BiIMUBAHHS ) MaifHa, O/IEPKAHOTO 3JIOYMHHUM ILJISIXOM» ) [26].

Xapaxmepucmuxa 06’exmuenoi cmoponu

OO6’eKkTBHA CTOPOHA MapOJEPCTBA XapaKTEPU3YEThCS TPhOMa 0OOB’SI3KOBUMU
O3HAKAMU: JIAHHAM, BUMHEHUM BiJIIOBIZAHUM CIIOCOOOM, Ta MiClleM BYMHEHHS
KPUMiHAJTbHOTO ITPAaBOTIOPYIIEHHS.
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Crioci6 BUMHEHHSI Mapo/JIepPCTBA B 3aKOHI OMUCAHWIT TEPMIiHOM <«BUKPAJEHHS>.
Takuii croci6 XapakTepHMil I KPaAiKKK — TaEMHE BUKPAJEeHHs Ta JJIs Tpa-
6exy — Bigkpure BUKpajgeHHs. IIpore 3aBOJOMIHHS 4yKUM MaifHOM TIOPaHEHOTO
MosKe OyTH BUMHEHe i MUISIXOM Halagy 3 MeTOI0 3aBOJIOAIHHS (po30iit), sSKuii,
3 TOTJISI/Iy HAYKOBIIB, HE € BUKpaseHHSAM. MOXKJINBO, CJiJl 3aMIHUTU TePMiH
«BUKPAJIEeHHS» HA «po3KpasanHs». llomnpu Te, 1m0 B YKpaiHCHbKOMY TIyMaqyHOMY
CJIOBHUKY IIi CJIOBa BU3HAUEHO SIK CUHOHIMM, 1110 TJIyMayaThCsl sIK PoIec Kpa-
ninng [27, c. 130, 132], daxiBiii B ranysi KpUMiHAJIBHOTO 1IpaBa He OTOTOXKHIOIOTh
11l TEPMiHU, @ PO3IJISAAIOTD iX SIK BUOBE Ta POJOBE MOHSATTS, IPU IIbOMY PO3Kpa-
JIaHHS OXOILJIIOE BCi CIIOCOOM KOPHMCIMBOTO 3aBOJIOIHHS YY;KUM MailHOM, Y TOMY
grcTi i IIsixoM BUKpajieHHst |28, c. 23]. Bukpaaentst Moxke 6yTH BUNHEHE SIK i3
CYTIPOBO/IKEHHSIM HACUJIbCTBA, TAK i B HEHACUILHUIIBKUIT CIIOCIO.

ITix HACKMIBCTBOM Y MapoepCTBi i posymitu: 1) disnune HaCHIBCTBO — 0OMe-
JKeHHS BOJT (3B’sI3yBaHHS, yTPUMAHHS B TIEBHOMY TPUMIIIIEHHI TOTIO), HAHECEHHST
yaapiB, TOOOIB, 3aMO/IiSTHHS JIETKOTO TiJIECHOTO YIMKO/KEHHS, SIKe He CIIPUYNHIIIO
KOPOTKOYACHOTO PO3JIay 37I0pOB’st ab0 HE3HAYHOI BTPATH TpaIre3faTHOCTI abo
CIPUYMHUIIO TAKWIA PO3Jiaj ab0 TaKy BTpaTy IMpale3laTHOCTI, CePEAHbOT TSKKOCTI
TiJIECHI YIIKOJKEHHS Ta TSKKI TiJIeCHI YIIKOKEHHS, TIPU 3aro/iTHHI CMepTi
HeoOXiHa KBatiikarist 3a CYKyIHICTIO KpUMIHAJBHIX TIPABOMOPYIIEHb; 2) TICH-
XiuHe HAaCUJIBCTBO — peasibHa MOTPo3a 3aCTOCYBAaHHS (hi3UYHOTO HACUJIBCTBA.

MapoepcTBo MOKe BUMHSTHCS JIMIIE Y BiAMOBiAHOMY MicIii — Ha moJii 6010,
HiJl SKUM CJIL PO3YMITH JiISHKU (SIK TIPaBUJIO, Cyli), ae BeayThes (Gesmoce-
peIHE 3ITKHEeHHs i3 CyNPOTUBHUKOM) abo Besucs GOHOBI Aii, KpiM TOTO, MoJeM
6010 MOKYTh BBa/KaTHCS TUJIOBI IIJISTHKH, 10 3a3HAIOTh apTU/IEPIHCHKOTO, MiHO-
METHOTO, pakeTHoro obcTpimis [29, ¢. 160; 30, c. 801]. Biit — ocHoBHa (hopma
TaKTUYHUX il MAPO3/IiJIiB, Y3TOMKEH] 32 METO0, MiCIIeM 1 YacOM y/lapu, BOTOHb
i MaHeBp BilICBKOBUX YaCTHH, MiApo3AiaiB (Kopalbuis, JiTakiB) aas BigOUTTs
yapiB MPOTUBHUKA, NOTO 3HUTIIEHHS (PO3rPOMY) Ta BUKOHAHHS 1HITUX 3aB/laHb
B 0OMEKEHOMY paifoHi BIPOIOBK KOPOTKOTO vacy. biit Moske OyTH 3arajabHOBIii-
CbKOBUM, BOTHEBUM, TOBITPSIHUM, ITPOTUMOBITPSHUM, MOPChbKUM. OCHOBHUMU
BUJIAMU 3arajIbHOBIICHKOBOIO 6010 € 060poHHuN i HacTynanbHuil [31, c. 6].

g1, JIuzory06, KpUTHUKYIOUHN TIO3UIII0, IO MiCIleM BUMHEHHSI MapoJepCcTBa B OKpe-
MUX BHUTIQKAX MOXYTh BBKATUCS TUJIOBI MUISTHKU, apTYMEHTYE Iie TUM, 110
«0OCTPLITIOBATHCS MOJKE 1 TEPUTOPIs, 10 3HAXOAUTHCS TJMOOKO B THIY, a THJI
SIK CaMOCTiliHa 32 BIMICbKOBUM IPU3HAYEHHSIM 1 JIOKAJ/II3aI[€I0 MiCIIEBICTh XapaK-
TEePU3YETHCS O3HAKaMU, IO He TiJTbKKM HEBJIACTHBI moso 6o0f0, a i, HaBIIaKH,
JIeTePMiHYIOTh MOT0 Malixke K MPOTUJIEKHY Karteropito. Tak, TUI — 1ie TepuTo-
pis, po3TanioBaHa 3BUYAWHO Jajii Bij| JIiHiI1 GPOHTY, MMO3a1y AISAHKH, 3alHSTOL
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SIKUM-HeOyIb BilicbKoBUM 00’ eHaHHsAM> [32, ¢. 167]. YbauaeTncs, 1o 115t apry-
MEHTAIlisl He € BUBAyKEHOIO, OCKIJIBKU 00CTPLJI MOKE BECTHCS He JIUIIEe TEPUTOPII,
SIKa 3HAXOAUTHCS MIMOOKO B TUILY, a i Ti€l ALMSHKY THILY, [0 PO3TalloBaHa Oe3-
MOCepPeIHbO 3a JIiHi€ OOMOBOTO 3ITKHEHHS, Ha SIKY B TOAAJIBIIOMY MOKe 3aiiTH
JIMBEPCITHO-PO3BiyBabHa (UM 1HINA) TPyTa JJIs1 BAKOHAHHS CBOIX cHen(iuHmx
3aB/laHb. [Ipu BuMHeHHI MapojiepcTBa B TOMY MICIIi TUJI He MepeTBOPIOETHCS HA
noJie 6010, X04a TaM MOKYTh OyTH mopaHeHi Ta BOUTI micist oberpiny. To6To
KJIFOUOBUM KPHUTEPIEM I[HOTO MICISl € HAsIBHICTH MOPAHEHMX Ta BOWTHUX ITiCJIS
obcTpisy Ta epebyBaHHs TaM cy0 €KTIB MapoepCTBa.

Cy0’exmueni o3naxu mapooepcmea

Ha BizmiHy Bl KpUMiHATBHUX TPABOIIOPYIIEHD MTPOTH BJAACHOCTI (Cy0'€KT SIKIX
BOJIOJII€ 3araJibHUMU O3HaKaMM), BUKOHaBIleM MapojepctBa [33, ¢. 895-931]
MOKe OyTH JIIe CreriagbHuil cyh’eKT — BilfiChKOBOCIYKO0BENb abo 3TiAHO i3
3akonoM Ykpainu «IIpo BHecenns 3min n10 Komekcy Ykpainu npo aaminictpa-
THUBHI TIpaBoIOpylieHHs, KpuMiHaabHOrO KOJleKCy YKpaiHM Ta iHIIUX 3aKOHIB
YKpainu 110710 BpPeryJai0BaHHSI OKPEeMUX MTUTaHb /AisyibHOCTI HartioHaabHOT ot
Ykpainu mig gac aii Boennoro crany» Bif 21.03.2023 p. Ne 3000-IX [34], moJri-
1eiichbki mominii ocobmBoro npusHavyenHst HarioHanbHol mostittii Ykpainm, siki
iz yac il BOEHHOIO cTaHy 3ajydeHi 0 6e3rocepeHbol yyacTi y O0HOBUX JisX.
[IpobiemMaTrKa, SIKa CTOCYEThCSA KPUMIiHAIBHOI BiZIMOBIZAIBHOCTI BKa3aHOI KaTe-
ropii ocib, He OXOILTIOETHCS METOIO I[€l cTaTTi, TOMY I He Oyje PO3riIsiiaTUCS.
TBepmkeHHs TTPO MOKJIUBICTD Bi/ITIOBITATHHOCTI 32 MApPOJIEPCTBO Pe3epBICTiB [32,
c. 164] € MOMUIKOBIUM, OCKITBKH pe3epBicT Oye BBaKaTHCS Cy0'€KTOM BiliCHKO-
BUX KPUMIHAJIBHUX MTPABOMOPYIIEHD JIMIIIE TTi/l Yac MPOXOKEeHHsT 360piB (TIpaBo-
BUII cTatyc cy0'eKTa 0OOMEKYETHCST YACOBUMU PAMKAMU — MOYATOK Ta 3aKiHUEHHST
360piB). Haspsi un 360pu OyayTh BigbOyBaTrcs Ha noJi 6oio. ITocuaants aBropa
[32, c. 164—165] na nmn. 89, 90 IlosokeHHST PO TPOXOKEHHS] TPOMAISTHAMU
Vkpainu ciay:x6u y BilicbkoBomy pesepsi 30poitaux Cui Yikpainu, 3aTBepKe-
Horo Ykasom Ilpesuznenta Yipainu Bix 29.10.2012 p. Ne 618/2012 [35], Ta 1. 96
[TososKeHHsT TPO TTPOXOKEHHST TPOMAISTHAMU YKPATHU CIIy;KOU Y BiiCbKOBOMY
pesepBi HartionanbHol rBap/ii Ykpainu, 3aTBepiskeHoro Ykazom [Ipesuzpenrta
Yrpainu Bix 10.08.2012 p. Ne 470/2012 [36], B sixkux mepemdadena AisibHICTD
pesepBicTa y BiIps/KeHHi, He CTOCYEThCS BUKOHAHHS GOMOBUX 3aBaHb Ha TOJI
6010 Ta He MePeTBOPIOE Pe3epBicTa y BIlCHKOBOCTYKOOBIIS.

I3 cy6’eKTHBHOI CTOPOHU MapoOJEPCTBO XaPaKTEPU3YEThCS TPSIMUM YMICJIOM,
SIKUI CIIPAMOBAHUIL HA 3aBOJIOJIHHS OCOOMCTUMU PedaMy BOUTHX Ui IIOPAHEHNUX,
Ta KOPUCJAUBUM MOTHBOM, 110 TaKOXX IIPUTAMAHHO KOPUCJIUBUM KPUMiHAJTbHUM
[IPaBOIOPYIIIEHHSAM IIPOTU BJIACHOCTI. TBep/KeHHs Mpo Te, 10 MapoJepPCTBO 3a
cy0’€KTUBHOIO CTOPOHOIO BiIPI3HSAETHCS BiJl KOPUCTMBUX KPUMiHAJIBHUX TIPABO-
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MmopyIeHsb MpoTu BiaacHocTi («Tak, Maroun MOMIOHICTD i3 TIEIO JK KPAIisKKOI0 41
rpabesxom 3a (opMOI0 BUHU (BCi BOHU BUMHSIIOTHCS JIUIIE 3 YMUCJIOM ), Mapoep-
CTBO He BM3HAYAETBHCI CXOXKOK MOTHBAIINHOIO Ta I[iJIbOBOI0 CUHTYJSIPHICTIO,
TOOTO HE 3aBIK/IU XapaKTEPU3YETHCS KOPUCIUBUM MOTHBOM i METOIO HE3aKOHHOTO
3baraueHHs1. PymriiiHi YMHHUKY TIPY MapOAEPCTBI MOKYTh TIOB’SI3yBAaTHCSI, HATIPH-
KJaz, i3 GaskaHHSIM BHUHYBaTOI 0COOM MOTIOBHUTH KiJBKICTh BIACHUX TPO(eiB
SIK CBITYEHHS BJACHOPYY YOUTHX MOTEPIiNX ab0 KOJEKI[IOHYBAaHHSIM TTEBHOI
aTpUOYTUKU UM TIPEIMETIB sKePTBU (e1eMeHTIB ii JOPMEHOTO OJIATY, BiliCbKOBUX
aKcecyapiB, FTOJIMHHUKIB, 3HAUKiB, Haropoja). Meta nipu 1bOMy MOKe TOJISATaTh
y TIparHeHHi oBecTr cobi 4 TPeTiM 0cobaM, HATIPUKJIA/, CBOIO OYHY TIPUCYTHICTD
Ha 110J1i 6010, B MOITOBHEHHI HAsIBHOI KOJIEKIIii BiZITIOBIAHOTO THILY TIPEAMETIB, 1[0
HIBEJIIOE KOPUCTUBUN XapaKTep i MOB’d3aHy i3 UM CIPAMOBAHICTb 3JIOYNHHUX
miit» [32, ¢. 165]), He € BuBaskeHNM. TepMiH «KOPUCTh» O3HAYAE 0OPI HACTIAKI
JJIsT KOTO-, 4oro-HeOy b [27, ¢. 543], ToMy GakaHHS OMOBHUTH BJIACHY KOJIEK-
110 YM IIPArHeHHs J0BECTU CBOIO IIPUCYTHICTh HA 10JI 6010, SKIO BOHU BUTIIHI
(106pi) 17st 0cOOM He JHIe B MaTepiabHOMY, a i y HemaTepiasibHOMY (HaIpu-
KJ1a/T, MOPAJIbHOMY ) BUMIipi, TAaKOK MaIOTh KOPUCJIUBY MOTHBAIIIO.

BucHoBku
Ha mizcraBi mpoBeeHOro AOCTIIKEHHST MOKHA 3pOOUTH TaKi BUCHOBKH.

MapojepcTBo He € Oy/ib-IKUM HPOTHIIPABHUM 3aBOJIOJIHHIM HEBU3HAYEHUM
MaifHOM Ha TEePUTOPIi AepsKaBH, B SIKiil OroJIOIeHO BOEHHUI cTaH abo BigOyBa-
€ThCS JIOKAJIBbHUI 30POiTHIIT KOH(IIIKT, BUKOHABIIEM SIKOTO MOKe OyTH 3arajibHUI
cy0’exT (sIK BBaka€ 4aCTHHA CYCIIJIbCTBA, sSIKa He € (haxiBIeM y raaysi mpasa).
MapozepcTtBo — ¢cyTO BiliCbKOBE KpUMiHaJIbHE TTPABOMOPYIIEHHS, BUKOHABIIEM
SIKOTO MOXKYTDh OyTu Jmtire ocobu, nependbaveni B cr. 401 KK Ykpainn.

[Ipeamerom MapozepcTBa CJIiji BBayKaTh He MaifHO (pedi MaTepiaibHOTO CBITY) SIK
Take, a JIie ocoOMCTi pevi BOUTHX Ta TopaHeHnX (He3aJeKHO Bij ix BapToCTi),
sIKi He MalOTh BOEHHOTO MPU3HAYEHHSI.

MapozepcTBo, Ha BiJIMIHY BiJl KpUMiHAJbHUX [IPABONOPYIIEHb IPOTH BJIACHO-
CTi, MOKe BUMHSTHUCS JIMIIE Y BiAMOBIAHOMY Micili — Ha 1oJi 6010, a B JIEeSIKUX
BUTaKaX — Ha OOME)KeHii MiJSHIN THUJTY, SIKIIO IisT iJISTHKA 3a3Hajia apTuie-
PiiichKOTO, MiIHOMETHOTIO, PAKETHOTO YM iHIIUX OOCTPiIiB Ta Ha Hiil € BOWUTI 4n
HopaHeHi [peCTaBHUKK apMil IPOTUBHKMKA a00 1HIIMX HE3aKOHHUX BilICbKOBUX
(bopmyBanb.
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Kaacudpikauisi exekTpoHHUx (wudppoBux) cAigis
KpPUMiHaAbHO20 NPaBONOPYWEHHSI
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AHoTauis

I3 poseumxom nayku i mMexmiKu 3MIHIOIOMbCS U CROCOOU GUKOPUCTAHHS NPABONO-
PYUWHUKAMU  eLeKMPOHHO-00UUCTIOBAILHUX NPULAOI6 N0 UAC YUUHEHHS KPUMIHATLHO
kapanux Oisnv. Koxcni nosutl cnocib, npose npomunpasnoi mexmnoniozii uuaoms no
co0i cneuudiuni caiou, sxi y OLbUOCmE 6UNAOKI6 € HOBUMU 1 Ol MeoPemuxis, i O0ns
npaxkmuxie. Busenenus, euiyuenns ma OO0CHIOHCEHH KONIHO20 GUOY MAKUX CHidig
nompebye ceoepionux nioxodie. Tomy 3asoannam yuenux-Kpuminaiicmis ¢ po3nodin sza-
Odanux cnidie na pisHosuoU, BUX00sUU 3 IX CYMHICHUX MA KPUMIHALICMUUHO SHAMYUUX
03HAK 3A01sL NOOAILULOZO PO3POOIECHHS NPAKMUKO-OPIEHMOBANUX PEKOMEHOAUI U000
pobomu 3 numu. Memorw uiei cmammi € gopmysanns Kpuminaricmuunoi xiacugixa-
yii enexmponnux (Yugposux) cridie Kpuminarvrozo npagonopyuwenns. /lis 0ocsznenus
NOCMABAEHOT Memu BUKOPUCTNAHO MEMOOU Y3A2AIbHEHHS, JIHZGICTNUYN020 ANHAI3Y,
PopMaAnLHO-10PUOUUHULL, POPMATILHO-NOZIUHULL, NOPIGHAHHS, NPOZHO3YBAHHA NPULLOMU
ananisy ma cunmesy, a Mmaxoysc OsIbHICHULL MA NPAKCeON02IHUE NI0X00U Y KPUMIHATIC-
muyi. BUOKpemieno KpumMiHaiicmuuno 3Havyuyi 03Haxu eieKkmpoHnux (Uugposux) cuioie
KPUMIHAIHHOZ0 NPABONOPYULEHHS Ma 00PAHO MPU epynu Kpumepiie 0is ix xiacugixayii:
3a 03HAKAMU CLIO0YMBOPIOU020 00 €EKMA, 3G O3HAKAMU KOMN IOMEPHUX OAHUX AK CHidY
ma 3a 03HaKamu Hocis maxux oanux (cridocnpuiimarouozo 06’cxma). Bionogiono do
nepuoi zpynu Kpumepiie eiexkmponii (yuposi) ciiou KpUMIHAILHOZ0 NPABONOPYULCHH
nodiieno na pisnosudu 3a caidoymeoproiouum 00 exkmom; opyzoi epynu — 3a Gopmamy-
BAHHAM OAHUX, 34 3MICTMOM OAHUX, 34 CNOCOOOM Cnpulinamms ingopmauii, 3a asmen-
MUYHICTIO MA 30 MONCIUBICTNIO OOCMYNY; MPEMbOi ZpYni — 34 MiCUeM PO3MAULYEAHH
HOCISL KOMN IOMEPHUX OaHUX, 34 NPUSHAYEHHAM | MUNOM 6CTAHOBIEHHS HOCis Ma 3a
EHEP2O3ANEHCHICINIO 3ANAM AMOBYBAILHOZ0 NPUCMPOr Hocis danux. Ha dymxy asmopa,
NePCNeKMUBHUMIU € HAYKOBL 00CAIONCEHHS U000 NOOAILULOZO POSNOOLLY eACKMPOHHUX
(uudposux) cridie KPUMIHAILHUX NPACONOPYULeHb HA NIOGUOU MaA DOPMYII0BAHHS
NPAKMUKO-OPIEHMOBAHUX PEKOMEHOAUill w000 X GUsIeHHs, 30Upanns, 00CIONCeHHs
1l BUKOPUCMAHHS Y KPUMIHATLHOMY NPOBAOHCEHHI.
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Abstract

With the further development of science and technology, the ways in which offenders
use electronic computing devices while committing criminal acts are also changing. Each
new method, each manifestation of illegal technology leaves behind specific traces, which
in most cases are new for both theorists and practitioners. Identification, extraction and
examination of each type of such traces requires unique approaches. Therefore, the task
of forensic scientists is to divide the mentioned traces into varieties based on their essential
and forensically significant features in order to further develop practical recommendations
Jfor working with them. Therefore, the purpose of this article is the formation of a forensic
classification of electronic (digital) traces of a criminal offense. To achieve the goal, the
methods of generalization, linguistic analysis, formal-legal, formal-logical, comparison,
Jforecasting, analysis and synthesis methods, as well as activity and praxeological
approaches in forensic science were used. The author singled out forensically significant
Jeatures of electronic (digital) traces of a criminal offense and selected three groups
of criteria for their classification: according to the features of the trace-forming object,
according to the features of computer data as a trace, and according to the features of the
carrier (media) of such data (trace-receiving object). Based on the first group of criteria
electronic (digital) traces of a criminal offense are divided into varieties according to the
trace-forming object; based on the second group of criteria — according to data formatting,
according to data content, according to the method of information perception, according
to data authenticity, according to the possibility of access; based on the third group —
according to the location of the computer data carrier (media), according to the purpose
and type of installation of the carrier and by the energy dependence of the storage device
of the data carrier. In the author’s opinion, scientific research on the further distribution
of electronic (digital) traces of criminal offenses into subtypes and the formulation of
practically oriented recommendations regarding their detection, collection, examination
and use in criminal proceedings are promising.

Keywords: criminal offense; proving; electronic (digital) traces; computer data;
electronic computing device; computer data carrier.
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KoeaneHko A. B. Knacudgikauyia enekmpoHHUX (Uughposux) c/1idie KpUMiHAIbHO20 NPABONOPYWEHHS

Beryn

[3 po3BUTKOM HAyKM i TEXHIKM €JeKTPOHHO-00YMCIIOBAIbHI MPUCTPOI Aemasti
yacrime craioTh 00’ €KTaMu, MpeMeTaMy i 3HAPSIAASAMU BUNHEHHS PI3HOMAaHIT-
HUX KPUMiHAJIBHUX TIpaBoriopyIieHb. Yepes 1ie mpobieMu BUSIBICHHS, 30U PaHHS,
JIOCTI/IDKEHHS Ta BUKOPUCTAHHS Y KPUMIHAJIbHOMY MPOBA/KEHHI €JIeKTPOHHUX
(mmpoBUX) CIiAIB, MO YTBOPIOIOTHCS BHACJIIOK BUKOPUCTAHHS TaKUX TTPU-
CTPOIB, IPUBEPTAIOTD yce OiJIbIle yBaru B HAYKOBUX KOJIaX. 30KPEMa, BITUN3HSHI
Ta 3apyOiKHI BUEH] JOCTIKYIOTh MOHSITTS, CYyTHICTD Ta BUIW €JIeKTPOHHUX (1indh-
posux) caigiB (Avdieieva & Storozhenko, 2017; Naidon, 2019) [1-2], mpo6iemu
pO3CJIilyBaHHsI KPUMiHAJIBHUX IIPABOIIOPYIIE€Hb, YAMHEHUX 3 BUKOPUCTAHHIM
eJIeKTpoHHO-00uncoBaIbHol TexHiku (Horsman & Errickson, 2019; Samoilenko,
2020) [3—4], ra nepcrektuBy po3BuUTKYy 1 posoi kpuminamictuku (Kolodina &
Fedorova, 2022; Stepaniuk & Perlin, 2022) [5-6] Touo.

Tak, i3 pO3BUTKOM HAyKH i TEXHIKH 3MIHIOIOTHCST i CIIOCOOM BUKOPUCTAHHSI TIpa-
BOMOPYITHUKAMU €JIEKTPOHHO-06UYMCIIOBAIBHUX TIPUJIAAIB 111/ 4aC YYNHEHHS
KPUMIiHAIBHO KapaHUX fistHb. KoskeH HOBUIT c1toci6, KOKeH MPOsiB TPOTUITPABHOT
TEXHOJIOTII Jiiae 1o cobi crerudivni crign, ki B GLIbIIOCTI BUMIAIKIB € HOBUMU
1 1719 TEOPeTUKiB, 1 /JisA NpaKTUKiB. BusaBieHHs, BUJTYYeHHS Ta JOCJIKeHHS
KOJKHOTO BU/Y TMOMIOHUX CJiiB TTOTPeOYE CBOEPITHUX MiAXOAIB. Y IIbOMY KOH-
TeKCTl MaeMo noroautuc 3 I1. Piai, mo y Bunaakax, Koam mporec inteprperartii
1u@pPoBUX CIi/IiB € TOMUJIKOBUM Ta MPU3BOAUTDL N0 OLIHKA HETOYHUX JAHUX,
BCe T10/IaJIbllle PO3CJIilyBaHHS MOKe CTaTU TTOMUJIKOBUM, PO IO CJITYUN MOKe
HaBiTh He 370TaayBarucs [7, c. 498]. Tomy 3aBAaHHAM yYeHUX-KPUMIHATICTIB €
PO3TO/IIN 3raJlaHUX CJIi/IiB Ha PI3HOBUM 3 OIJISAY Ha 1X CYyTHICHI Ta KpUMiHa-
JICTUYHO 3HAYYIII O3HAKU 3a/JIs1 OAAMBIIO] PO3POOKH TPAKTUKO-OPIEHTOBAHUX
PEKOMEH/IAIIIi {010 POOOTH 3 HUMHU.

OTsxe, METOIO TIPOTIOHOBAHOTO JIOCJI/KEHHS € (DOPMyBaHHS KPUMIiHATICTUYHOI
kaacudikaiii eseKTpoHHUX (IIU@PPOBUX) CJIiJIiB KPUMiIHAJBHOTO MPAaBOIOPY-
nreHts. [locsrHeHHsT MeTH JOCIKeHH 1epegdadac BUPIIIEHHS TaKUX 3aB/aHb:
3’scyBaTy KPUMIHATICTUYHO 3HAUYYII O3HAKM eJIeKTPOHHUX (1ndpOBUX) CJi/IIB,
10 MOKYTh CTATH ITiIcCTaBaMHU /IS Kyacudikariii; chopMmyiioBaTi KpuTepii KJia-
cudikaltii; TOAIUTH Ta 3rpyInyBaTH eJeKTpoHHi (TTudPoBi) c1in 3a KpUTepismu,
110 XapaKTePU3YITh CJII0YTBOPIOIOUMiT 00’€KT, BacHe, KOMITTOTEPHI aHi sIK CJTijT
Ta CJIIOCTIPUIMAOUnii 00’€KT.

Orusan nirepatypu

[Iutanus cyTHOCTI, BU3HAYeHHS eJIeKTPOHHUX (1IN(POBUX) CJIi/IIB KPUMIHATTBHOTO
IPABOINOPYIIEHHSI, MOKJIUBOCTEN IX BUSBJICHHS, 30MPAHHS, TOCTIPKEHHSI Ta BUKO-
PUCTaHHS Y KPUMIiHATLHOMY TIPOBA/IKEHHI JIMIIAETHCS HEOCTATHHO PO3POOJIEHNM
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Ta UCKYCIHHUM y BiTUM3HsIHIN HayKoBiit miteparypi. [lonpu 1e, npobiemu Kiia-
cudikariii Takux CJIiiB HEOHOPA30BO MMPUBEPTAJIN yBary YYeHUX-KPUMIiHAJICTIB.
Tax, I K. Aeneesa ta C. B. CTopoKeHKO HOALIAIOTH eJIeKTPOHHI CJIian 3a 06’€K-
TOM, IO iX YTBOPIOE, 3a CIIOCOOOM YUNHEHHSI KiOep3I04niy, 3a CriocoO0M OCTYITY
710 KOMITIOTEPHOI CUCTEeMHU, 3a TPABOMIPHICTIO nocTyiy mo0 Hei [1, c. 171-172].
$1. HaiiziboH miporionye Taki migctaBu Kiaacudikarii BipTyaJabHUX CJIiIiB KiOep3io-
YMHIB: 32 MOXO/KEHHsIM, 32 (DOPMOIO TIO/IaHHs, 32 MicIieM 30epiraHHst Ta 3a (hOpMOTO
[2, c. 305-306]. JI. II. [puHBKO IPOIIOHYE BHOKPEMJIIOBATH BiPTyasbHi CJTi/H, SIKi
3AJIMIIAIOTHCS HA €JIEKTPOHHUX HOCISX, Ta Ti, IO MICTATHCA B Mepesxki «IHrepner»
[8, c. 23]. A. C. Kononina ta T. C. MenopoBa BUOKPEMTIOIOTh aKTUBHI Ta TTACUBHI
«1upoBi BiIOMTKU», a TAKOK KOHTEHT i MeTaJlaHi K Pi3HOBUIM IUMPOBUX CJIi-
niB [5, c. 178]. Ytim, nonpu yBary oKpeMux HayKOBIIIB /10 MOJIIY eJeKTPOHHUX
(undpoBuX) CIi/liB KpUMiHATBHUX MTPABOTIOPYIIEHb HA PI3HOBU/H, Y CHEIiaIbHil
JITEpaTypi 10 ChbOTO/IHI He C(POPMOBAHO KOMILIIEKCHOI KPUMIHATICTUYHOI Kacudi-
Kallil TaKuX CJI/IiB, IO MiIKPECTIOE€ aKTYyaJbHICTD 1OTO IOCIKEHHSI.

Marepiaiu Ta MeTOaU

3azis 3aiticHeHHs Kiacudikarlii esleKTpoHHUX (1UdPoBUX) CJIiIB KPUMiHATHHITX
MIPABOIIOPYIIIEHb aBTOP CTATTi 3 OTJISAY Ha MpeAMeT Ta cPOPMYJbOBAHY METY
JIOCJTI/IPKEHHST BUKOPUCTAB HU3KY 3araJbHUX Ta CHEIiaJbHIX METO/[iB HAyKOBOTO
nonryky. OCHOBOIO METOIOJIOTIT TIPOITIOHOBAHOTO OCTI/KEHHS € MiaJleKTUIHUN
METOJi HayKOBOTO TM3HaHHS, IO J03BOJUIO BCeOIYHO OIMpaloBaTi mpobaeMu
knacugikaiii exekTponHux (mudpoBux) ciainiB. MeToaun ysaraabHEeHHS Ta
JIUHTBICTUYHOTO aHaJi3y BUKOPUCTAHO JJi BUBUEHHS IMO3UIIN BITYU3HAHUX
i 3apybiKHUX HAYKOBINB MO0 MAXOAIB 0 Kiaacudikaiii enekTpoHHux (1md-
poBux) caigiB. opMaTbHO-IOPUINYHUN METO]] 32CTOCOBAHO [IJIST OTIPAIIOBAHHS
MOJIOKEHD YNHHOTO KPUMiHAIBHOTO TIPOIECYAThbHOTO 3aKOHOIABCTBA MO0 301-
PaHHS, OCHI/IKeHHSI I BUKOPUCTAHHS /I0Ka3iB Y KPUMiHAJbHOMY ITPOBA/I>KEHH.
JloriuHi ipuiloMu aHaJi3y Ta CUHTE3Y JAOIOMOTJIA BUOKPEMUTHU CYTHICHI O3HAKKU
eJIeKTPOHHUX (IMMPOBUX) CJII/IIB Ta OCATHYTU MeXaHi3M iX yTBOpeHHsS. MeTon
MOPIBHAHHS BUKOPUCTAHO JIJISI 3iCTAaBJIEHHS O3HAK €JeKTPOHHUX (IU(pPOBUX),
MarepiaTbHO-(PIKCOBAHUX Ta 1/1€abHUX CJIi/IiB KPUMIHAIBHOTO TTPABOTIOPYIIEHHS,
a TAKOX aJTOPUTMIB MOBO/KEHHST YIIOBHOBAKEHMX OCIO i3 TaKUMU CJIiaMu.
[issnpHiCHUI Ta MpaKCceoJOTIYHUN TiX0AM Y KPUMIHAJIICTUI JO3BOJNUIN 3Ba-
JKATA KPUMIHATICTUYHY 3HAUYIIICTh BUOKPEMJIEHUX O3HAK Ta 3'CyBaTH 1X BILJIUB
Ha TIPOIIELyPH BUSIBJIEHHST, 30MPaHHsI, JOCTIKEHHST I BUKOPUCTAHHS TOCIIIKY-
BaHuX cJiiB. MopMaIbHO-IOTIYHIIT METO/ Ta METO] MO/IETFOBAaHHST 3aCTOCOBAHO
JUIS BUBHAUEHHS KPUTePiiB Kyacu@ikailii Takux CJiZiB Ta X PO3MOALITY Ha Pi3-
HOBU/IM. MeTosi mporHO3yBaHHS /I03BOJIMB BU3HAYUTU IOJAAJBII IEPCIIEKTUBU
JOCJIKEHHST TPoOJIeM BUSIBJIEHHST, 30MpPaHHs, JOCTIKEHHS] Ta BUKOPUCTAHHS
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eJIeKTPOHHUX (IIM(MPOBUX) CJIi/IIB KPUMIHAIBHUX MTPABONOPYIIIEHb Y KPUMiHAJb-
HOMY TIPOBA/[’KCHH.

[TporionoBane noCHiIZKEHHS € CTPYKTYpOBaHUM Ta nocaizouuM. Ha iioro mep-
IIIOMY €eTalli OTpaIbOBAaHO TO3UIlii BITYN3HSIHUX 1 3apyOiKHIX HAYKOBIIIB OO0
miXo/1iB 10 Kaacudikarii eeKTpoHHUX (IM(POBUX) CJIi/IIB KPUMiHATBHOTO TIpa-
BOIIOPYIIIEHHS. Y MesKax JAPYroro eTamy JAOCJi/KeHHS IPOaHaIi30BaHO CyTHICTb
eeKTpoHHUX (IMMPOBUX) CHi/IiB Ta 3’ICOBAHO 1X OCHOBHI XapaKTepHi O3HAKH.
Ha Tperbomy etari poc/iipkeHHsI OIliHeHO KPUMIiHAJMICTUYHY 3HAYYIICTh CYT-
HICHUX O3HAK TaKMUX CJi/IiB Ta BU3HAYEHO KpuTepil (IiJicTaBn) ixX Kaacudikariii.
Ha 3aBepinasibHOMY, 4eTBEPTOMY, eTalli JOCTiyKeHHS 3/1iIHCHEHO PO3TIO/ILT eJleK-
TPOHHUX (1IM(DPOBUX) Ci/1iB KPUMIHAIBHOTO TTPABOIIOPYIIEHHST HA PI3HOBU/IN Ta
chopMyTHOBAHO KOPOTKY XapaKTePUCTHUKY KOXKHOTO 3 HUX.

TeopeTU4YHOIO OCHOBOIO JOCIKEHHSI BUCTYIIUJIN TOJIOKEHHS 3arajibHO1 Teopii
KPUMIHAJIICTUKHU, BUEHHH PO CJIIM KPUMIHAJBHOTO MPABOTIOPYILIEHHS 1 TTPOIeC
CJTIIOYTBOPEHHST, BUECHHST TTPO 30MPaHHS, JOCTIKEHHST il BAKOPUCTAHHS [OKa3iB
Yy KpUMIHQJIbHOMY IPOBa/KeHHI. HopMaTHBHY OCHOBY JIOCIi/IKEHHS CTAHOBJIATD
MOJIOKEHHS YUHHOTO KPUMIHAJBHOTO MPOIlecyaJbHOTO 3aKOHO/IaBCTBA YKpaiHU.

ITix wac BUKOHAHHS IHOTO JOCJIPKEHHsI aBTOP BUXOWB i3 paHiiie oO6rpyH-
TOBAHOTO HUM PO3YMiHHS eJeKTPOHHUX (IUMPOBUX) CJIi/IIB KPUMIHAJIBHOTO
[PaBOIOPYIIECHHS SIK KOMIT'IOTEPHUX JaHUX, 1[0 YTBOPUJIUCS ab0 3a3HaJN 3MiH
y 3aram’ITOByBaIbHUX MPUCTPOSIX €JIEKTPOHHO-00YHMCIIOBAIBHOT TEXHIKM BHAC-
JIJIOK [iff KOpUCTyBayiB, OB SI3aHUX 13 BUMHEHHSIM KPUMiHAJIBHOTO TIPABOIIOPY-
mrerns 9, c. 230]. Kpurepii ams kracudikariii 6y obpaHi, BUXOASYN 3 O3HAK,
10 XapaKTepu3yloTh eJleKTPOHHI (11 poBi) i/ sIK KOMITIOTEPHI /laHi, a TAaKOX
i3 ocobsmBocTeil MexaHisMy citigoyTBopeHHs. Cepejl 3rajlaHiX 03HaK BUOKPEM-
JIEHO ¥ 3aCTOCOBAHO Ti, 10 MAIOTh KPUMIHAJTICTUYHY 3HAUYIIICTh i, 30KpeMa,
BILUTMBAIOTH Ha MPOIIEC 30MPAHHS, TOCI/KEHHS Ta BAKOPUCTAHHS €JIEKTPOHHUX
(mudpoBUX) M0Ka3iB y KPUMiIHAJIbHOMY TTPOBAJKEHHI. 3alIPOIIOHOBAHO TPU
Knacugikamiiti psaau eaeKTpoHHuX (IU@POBUX) CJIi/IIB KPUMiIHATBLHOTO TTPaBO-
MOPYIIEHHST: 32 KPUTEPISMHU, 110 XapaKTePU3YIOTh CJIiI0yTBOPIOIOYNIA 06 €KT; 3a
KPUTEPisIMU, 1110 XapaKTepU3yIOTh, BJacHe, KOMIT I0TEPHI JlaHi K CJIiJ]; 32 KpUTe-
pisiMH, IO XapaKTepU3yIOTh HOCIH TaKMX AaHUX (CaigocpuiiMaodmii 06’eKT) Ha
MOMEHT 1X BUSIBJICHHSI.

Pe3ysbrati Ta 0OroBOpeHHS

Knacugixauin enexmponnux (yugposux) caioie 3a xpumepiamu, wo xapax-
mepusyomo caidoymeoprorouuil 06’cxm

3a cridoymeopiorouum 06 €xmom Taki CIiAM MOKHA MOLIUTH HA YTBOPEHi BHACIII-
JIOK OTPMMAaHHS BBI/IHUX JJAHUX 1 KOMaH/l Bi/l KOPUCTYyBaya Ta yTBOPEeHi BHACJII/IOK
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BUKOHAHHSI €JIEKTPOHHO-O0UYNCTIOBAIbHOI0 TEXHIKOKO 3a3/IaJIeri/[b 3aK/IaleHUX
anroputMiB. [leprri MicTaTh iHMOpMaIlio, OTpIMaHy KOMIT I0TEPOM BiJl KOPUCTY-
Baua (input) yepe3 NMpUCTPOi BBeAeHHs iHGopMallii (KiaBiaTypy, MaHIyJIATOPU
(mwumia, JHKOMCTUK, TelMITa/l), CEHCOPHI eKpaHu, MiKpodoHHU, KaMepu TOIIO), Ta
npucTpoi i inTepdeiicu neperaBanHg iHdopmariii (3aBaHTakeHHs (aiiliB yepes
iHTepHeT-3’€/lHAHHSI, KOII0BAHHS JJaHUX 13 30BHINIHIX 3araM siTOBYBaJbHUX
MPUCTPOIB TONIO). [pyTi CTBOPIOIOTHCS OlepalliiiHOI0 CUCTEMOIO Ta iHIIUM TIPO-
rpaMHUM 3a6e3MeYeHHsIM B aBTOMaTHYHOMY PEKMMI BiAMOBIIHO 10 3a3/aIeriib
3aKja/eHnX (3alporpaMOBaHKX ) aJrOPUTMIB Ta 30epiraioTh JaHi MPo CTaH Ta
po6oTy cucTeMu, Il KOPUCTYBayiB, BUKOHAHI aJTOPUTMHU, MOMIJIKH, 10 BUHMU-
KJIM TIij1 yac ix BukoHaHHs Ta ixire (log-daiiau, 3BiTH PO TOMUJIKH, THMYACOBI
(aitnm, Tpansakmiitai GinapHi (aiiin, gamnu gaHux Tomo). 3a I. XopcmaHoM,
MPaKTUYHO OYy/b-SIKa B3AEMO/Iisl KOPUCTYBaya 3 IU(POBOIO OlepalliiiHoI0 crcTe-
MOIO, TIPUCTPOEM Y1 TIPOTPAMHUM 3a0€3eUEHHSIM TPU3BOANTD 0 aBTOMATHYHOTO
CTBOPEHHS Ta/4u 3MiHM (DaiiJiiB, 110 MICTSATh BIJJIOMOCTI TIPO HAJANITYBAaHHS Ta
KypHanmu BUKopucTaHHs. [luTtoBanuii aBTop HazmBae Taki daitnm 1udpoBuMu
apreakTaMy I HAroJIoIIyeE, 110 iX JOCTiPKEHHSI € OCHOBOIO TTONIYKY TIOTEHIIIIHO
noka3oBoi indgopmaitii B nam’siti nudposux npuctpois [10, c. 1]. Takox BapTo
HAroJIOCUTH, 10 eJeKTPOHHI (11 POoBi) CIIAN MOKYTh YTBOPIOBATUCS BHACIIOK
ABTOMATHU30BaHOI B3a€MOIii IBOX UM OiJ/IbIIIE eIeKTPOHHO-00UNCTIOBATIBHUX TTPH-
CTPOIB, 3’€/THAHUX Of[HI€I0 Mepesketo. [liBeHHO-KOpelichKi JOCTIIHUKY 3a3Hava-
I0Th, TII0 KOMIT'IOTEPHI TIPUCTPOI, 3/1aTHI KOMYHIKYBATH 3 iHITUMH TTPUCTPOSIMH,
reHepyIoTh CJI/IN Ha JIOKAJTbHUX MPUCTPOSIX, Y Meperkax Ta Ha XMapHUX cepBicax
[11, c. 1]. dk mpukmazx onucarHoro MexaHismy ciizoyrsopernst M. B. Kopbeib
ta P. M. Kopbenp HaBosiTh aBToMaTnuHe 30epesxentst y mam’siti WI-FI poytepa
MAC-anpecu nipuctpoto, o i 'eiHyBaBcs 10 Hboro [12, ¢. 37].

Knacugixauin enexmponnux (yugposux) caioie 3a kpumepiamu, wo xapax-
mepusyiomo, 8aacte, Komn’romephi 0aui ax caio

3a gpopmamyeannsm danux enektporsi (uudposi) caian BapTO MOMIIUTH Ha
¢opmaToBani Ta Hecdbopmarosadi. [IpakTuaHO BCi KOMITIOTEPHI /aHi, 32 BUSHAYEH-
HSIM, MalOTh BBasKaTucsl (popMaTOBaHUMMU, aJ>Ke BOHU CIIEIialbHO CTBOPIOIOTHCS
1151 36epeskerHst, 0OPOOKHM i repeaBatHst iHhopMallil y 3aK00BaHOMY BUTJISI
Ta CTPYKTYPOBaHi BiAITIOBIIHO /10 BUMOT 1ieBHOTO hopmaTy. OTKe, KOMIT IOTepHi
MaHi MOXKyTh OYTH TIO/IiJIeHI Ha PI3HOBUIN 3a KPUTEPieEM (hopMaTy, 10 STKOTO BOHH
HasiexkaTh. JK mpaBusio, (hopMaToBaHi /aHi 3amakoBaHi B KoHTelHepu (daiiin),
MaloTh PO3IIUPEHHS Ha3BH, IO Bi/NOBiZae ix dhopMmary, Ta CyNnpOBOIKYIOTbCS
crienudivaumu Metaganumu. Koxken dopmar daiiny acorilioBanuii i3 meBHUM
nporpaMHuM 3abesnedentssM. Hanpukiaz, haiiim, mo MicTsaTh 300pakeHHs
dbopmaTy *.png, MOKYTh OyTH BiZITBOPEHi YU pegaroBaHi GiabImicTio TpadiuHmux
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penakTopis, a 300paxkerts dopmary *.psd € crnenudiuHUMK 1JIsT TPOTPAMHOTO
sabesneuentss Adobe Photoshop. ¥V cBoro yepry, HepopmaroBani gani Haiiuacriie
YTBOPIOIOTHCST BHACJIIOK BUHUKHEHHST MTPOTPAMHUX ab0 amapaTHUX MOMMUJIOK,
HEIIOBHOTO KOIIIIOBAHHS YW IepeflaBaHHsA JaHMX TOHIO. Taki gaHl He MOXKYTb
OyTu iHTeprpeToBaHi (1epeTBOPEHi y MPUITHATHY 7Tl JTIOANHU (DOPMY) Ta MAOTh
JIOCJTI/KYBATUCS B OPUTIHATBHOMY 3aKOJJOBAHOMY BUTJISIII.

3a smicmom danux TOCHTIIKYBaHi CJTIN MPOMOHYETHCS TOALIATH Ha OCHOBHI
nani (A. C. Konoagina ta T. C. MenopoBa MpONOHYIOTh HA3UBATH iX KOHTEHTOM
[5, c. 178]) Ta meragani. OcHoBHI gaHi HecyTh iHGOPMAIiO 11010 POOOTH €JIeK-
TPOHHO-0OUYHMCIIOBAILHOTO TIPUJIALY Ta OIeparliii KOPUCTYBaYiB, CTPYKTYPOBaHi
BI/ITIOBIZTHO /0 BUMOT MEeBHOTO (hopMaTy i MICTATbCS y «KOHTelHepi» — daiii.
Mertanani (Big maBHBOrpeEIl. petd — Tmics, 3a MexkaMu Ta 3 aHriL. data — gami) —
nonaTkoBa iHdopMallis, Mo XapaKTepusye ocHOBHI nani (daiin «koHTelHep»
JaHUX, KaTAJIOT HIEeKcaIlil JaHuX) Ta MOKYTh 30€piraTicst pa3oM 3 OCHOBHUMU
JAaHUMU 4¥ okpeMo Bij HuX. [lepesik Ta 3MicT MeTalaHuX 3asekarh Bifl hopmaTy
OCHOBHMX JIaHWX, OTlepalliiiHol cucreMu, TUIy (ailIy Ta IporpaMHOro 3abes-
nevyeHHs, 3 SKuM ¢aiin acoriiioBano, Tomo. [IpukaagamMmu Metajanux € po3Mip
(aiiry, Ha3Ba, PO3NIMPEHHST HA3BHU, aCOIiHOBaHe MPOTpaMHe 3abe3MeyeHHs, KaTa-
JIOT pO3TalllyBaHH$, YaC CTBOPEHHS I OCTAaHHLOTO pe/laryBaHHS TOIIO.

3a cnocobom cnpuiinsmms ingopmauii MOKHA BUOKPEMUTH JaHi, 10 HECYTh
indopmartito B aymioBidyasibHiil ¢opmi Ta gaHi 6e3 aymioBidyaiabHOI (HOPMHU.
Komrr'torepHi aHi 3a BU3HAUEHHSIM € 3alM(PPOBAaHUMU Ta MPU3HAYEHUMU JJIsT
006p0o06JIeHHST 06UYKCTIOBAIBHUMK TIPUCTPOSIMU 3aC00IB KOMITIOTEPHOT TEXHIKH.
Jlnst iX COpUITHATTS 3aBKIU HEOOXiHO 3/IICHUTH iHTepIpeTalliio (meperBo-
PEHHS) JJaHUX y NPUNHATHY [Jid JoanHu opmy. [Ipu mbomy nieBHi gaHi micss
iHTeprperarii MOKYTb MaTH ayAioBidyanbHy (hopmy: 300paskeHHsl, Bieo, ayio,
TekcTH, Tabuumil, iHTepdeiicu Tomo. 3 iHmoro 60Ky, BUKOHYBaHUN KOJ, 110 He
Mae KopucryBaibkoro inrepdeiicy (user interface, UI/UX) ii BUKOHYEThCS
y (hOHOBOMY pekMMi, SIK TIPABUJIO, HE Ma€ aylioBi3yasbHOI (hOPMU, OKPiM, BJIacHe,
3aKO0/I0BAHOIO 3aINCY JaHUX.

3a aemenmuyunicmio eJleKTpoHHi (IU@POBi) i BapTO MOIIUTA Ha HE3MiHHI
(opuriHajbHi, aBTEHTUYHI) ¥ TakKi, 110 3a3HAJIN BIJIMBY (3MiHM) 3 METOIO IIPUXO-
BYBaHHS O3HAK KPUMIHAJIbHOTO MTPABOIOPYIeHHs. bpuTtanchki HAyKOBII paisiTh
ypaxoByBaTU MOKJIUBOCTI 0CI0, SIKi BUMHSIOTH KibepaTaku, IPOTUIISTA PO3CIIILY-
BaHHIO (B opurinaji «use anti-forensic techniques», y nmepexsazi 3 aHTTHCHKOT —
3aCTOCOBYBATH IIPOTUKPUMIHATICTUYHI TexHikn). Ha 1yMKy HIMTOBaHMX aBTOPIB,
3aCTOCYBaHHS TIEBHUX TEXHIK O3BOJISIE 3IOBMUCHUKAM TTPUXOBYBATH, BUIAJIATH
41 YACTKOBO 3MIHIOBATHU CJI/IN CBOET JiS/IBHOCTI, 110 MOJKE MTPU3BECTH 10 XMOHUX
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BUCHOBKIB T/l yac gocipkenHs nqokasiB [13, ¢. 14]. I. Xopeman Ta /I, Eppikcon
HABOJATH HIICTh MOMYJSAPHUX IIPOTUKPUMIHATICTUYHUX TEXHIK KiOEP3JIOUNHIIB:
NIPUXOBYBAaHHS, BUAJ€HHS, PO3MUTTS, MAaCKyBaHHS Ta JOTTOBHEHHS JaHUX,
a Takox (izuyHe 3HUIIEHHS iX HOCcis [3, ¢. 569]. Koxna 3 HaBenenux dhopm
BIIMBY Ha eJIeKTPOHHI (1IM(POBI) CIiIN 3MIHIOE 1X XapaKTePHUM YUHOM, MIO JIa€
3MOT'Y B TIO/IQJIBIIIOMY BCTAHOBUTH (BakT i GOPMY TaKOTO BIUIMBY Ta CIIPOOyBaTH
BiJIHOBUTH OPUTIHAJIbHI JIaHI.

3a moxcaugicmio docmyny enextTpoHHi (1 poBi) CIiN AOMIIBHO MOIIIUTH Ha
He3axuIleHi Ta 3axuineHi. /locTyn 0 nepmux i3 HUX He 0OMEKYETHCS CHUCTe-
MOIO, TOAI SIK omepaliii 3 APYruMu MOXKYTh OyTH oOMeskeHi 3acobaMu JIOTTYHOTO
3aXMCTY: MapojieM AOCTYMY, JOAaTKOBUM MIM(pPYBAHHSIM, 0OMEKEHHIMU Ha
3MiHY, BUJIaJIeHHS YW KOIiI0BaHHS TOIO. [lof0/1aHHS JIOTTYHOTO 3aXUCTy /1JIst
JOCJIIKEHHS i1 BUJIy4eHHsSI TaKMX CJIiB moTpedye 3aqydeHHs cleliaaicra yu
HaIpaBJIeHHS HOCIS AaHUX [ TPOBE/IEHHS CY/I0BOI €KCIIePTU3N KOMIT IOTEePHOI
TEXHIKYU 1 TPOTPAMHUX TTPOJIYKTiB.

Knacugixauin enexmponnux (yugposux) cnioie sa xpumepiamu, wo xapax-
mepusyromo HOCIU 0anux (caidocnpuimaronuii 00’cxm)

3a micyem posmauysanis HOCist KOMN IOMePHUX 0aHUX BapPTO BUOKPEMUTH eJIeK-
TpoHHI (IM@POBI) CJIiN, 1O MICTATHCS HA JOKATHHUX HOCIAX, Ta CJi/H, 110 Mic-
TATHCSA Ha BiIJIAJIEHUX HOCIFIX. Y TepuioMy BUTAIKY HOCIH JaHUX YU KOMIT I0Tep,
YACTUHOIO SIKOTO € HOCI#, epebyBa€e y Meskax (hisuaHOro OCTYIy YIOBHOBasKe-
HUX 0cib Ta Moke OyTH 6e3ocepesHbO AOCTIKEHNN, CKOMIMOBAHIIT Y BILITY-
YeHuil y HaTtypi. ¥ Apyromy BUIA/IKy eJeKTPOHHI (IIM(POBI) CaiIn MiCTATHCS
Ha HOCI1, 1110 PO3MillleHni 11032 MexKaM# (hi3UUHOI JOCSIKHOCTI YITOBHOBAa)KEHUX
0ci0, ajie J0CTYII JI0 IKOro MOKe OYTH OTPUMAHO BijiaieHo (HalpUKJIajl, CepBepu
HOIMITOBUX CJIY:KO0, MECEH/KEPiB, XMAPHUX CXOBHII, 10 PO3MIIlleHI Ha TEPUTO-
pii iHIMUX gep:kaB; HOCII, Micile po3MillleHHd SJKUX HeBiome, Tomio). Jlocuthb
YaCTO YHACHIZOK POOOTU OHOTO MPHUJIALY MOKYTh YTBOPIOBATUCH €JIEKTPOHHI
(1tudpoBi) ¢ OHOYACHO HA JIOKAJIBHUX Ta BiJJIaJIeHUX HOCISIX. 30KpeMa, SIK
zaznavaioth M. Cepsima ta E. Keiici, npuctpoi intepHeTy peueii (po3ymHi ceH-
copH, KaMepH, TaTYUKU 1 TpeKepH TOI0) MOKYTb YTBOPIOBATH CJIJIN Y BJIACHI
nam’sITi, y nam’ati cMapTdoHa, 710 SIKOTO BOHU i/l €/IHAHI, Ta HA Bi/ITaJIEHUX cep-
Bepax [14, c. 23]. Sximo caian, mo MiCTSIThCS Ha BiflaleHuX HOCIsAX, myO/idyHo
JIOCTYIIHI yepe3 Mepexy «IHTepHeT», BOHU MaloTh OYTH OTJISTHYTI 3 BUKOPUCTAH-
HSM CJTy;KO0BOTO KOMITIOTEpa it mporpaMu iHTepHeT-Opay3sepa Ta 3adikcoBaHi
y MPOTOKOJII OTJISITY KOMIT IOTEPHUX JaHuX Y (hopMi, TPUAATHIN 1715 CIPUNHSTTS
ix 3micty. B iHIMX BuMagKax yrmoBHOBaKeHI 0COOM MAlOTh OTPUMYBATH (Di3UUHIIT
JIOCTYTI JIO BiZAIMOBITHOTO OOJIaiHAHHSI.
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Y cBo10 uepry, ¢y, 10 MICTATHCS HA BiJIAJIEHUX HOCIAX, MOIIJIBHO TOALIUTH
Ha po3MillleHi Ha HOCISIX y MeskaX HallilOHaJbHOI IOPUCUKITT OpraHy J0CY/I0BOTO
pPO3CJilyBaHHs Ta PO3MillleHi Ha HOCiSAX 1o03a il MeskaMu (Ha TepUTOPIl 1HIIUX
nepskaB). JlocaigHuKy 3a3HavYaOTh, MO KiOEP3JIOYNHU Ty’Ke 4aCTO € MixKHa-
POIHUMU, He TiANAZAI0Th M1/l €IUHY HAI[IOHAJIbHY IOPUCAUKINIIO, a KOMIT I0Tepu
[IPABOIIOPYIIHUKA Ta MOTEPITJIOr0 MOKYTb 3HAXOIUTUCS HA TEPUTOPISIX PIZHUX
nepskaB [15, c. 268]. IIponeaypu orpuManHst (hisMuHOTO JOCTYITY /10 TAKUX HOCIB
MOKYTb CYTTEBO BIJIPI3HATUCS Ta BUMaraTy MPOBeJeHHS Yaco3aTPaTHUX TIPoIle-
CyaJIbHUX 3aXO/[IB Y MeKaxX MiKHApOJHOI B3aEMO/III.

3a Npu3HaveHHIM ma Munom 6CMAaHo8iIeHHs. HOCis eJeKTPpoHHI (1 poBi) cirian
PO3IOINAIOTh HA TaKi, IO MICTSATbCS Ha BHYTPIITHIX Ta 30BHIIIHIX HOCISIX. 30B-
HitHI HOCIT mpu3HaveHi /7is1 30epiraHHst JaHWX 1032 MEKaMU eJeKTPOHHO-00-
YUCJIIOBAJIBHOTO TIPUJIALy Ta BUKOPUCTOBYIOTBHCS I TepeMillieHHs iHhopMaitil
Mixk Takumu npunagamu (CD, DVD-aucku, USB daem-gucku, daem-kaptu
aM’sITi, 30BHIIIHI KOPCTKI JUCKHU TOIIO). BHyTpimini Hocii npusHadeni s 360e-
piraHHsI IaHUX y MEKaX €JIEKTPOHHO-00UYHCITIOBAIBHOTO MPUJIajly i 3abe3edeHHsT
fforo pobOTH, PO3MIIIYIOTHCS BCEPEAMHI KOPIIyca KOMITIOTEpa Ta, Y CBOIO Yepry,
MO/IJIAIOTECS Ha Bif'€/iHyBaHi Ta HeBij enyBaHi. Bijx'eqnyBani BHyTpilliHI HOCII
obmasiHaHi HeoOXimHUMY iHTepdelicaM TAKIIOUEHHS Ta MOXKYTh OyTH BUJTy4Y€eHi
3 KOpPIIyca OJHOTO KOMITIOTEPHOTO MPUCTPOIO 1 MiAKII0YeHi 70 iHIIOTO (BHY-
TPIlIHI KOPCTKI TUCKU, MOAYJi onepaTuBHOI mam’gaTi). Curifin, 1Mo MicTATbCS Ha
30BHIIHIX Ta JIEIKNUX Bil €IHYBAHUX BHYTPIINIHIX HOCISIX, MOKYTh BUIYy4aTHUCS
pas3oM i3 HOCIEM Ta JOCIKYBATHUCS 3 BUKOPUCTAHHSIM CIYKOOBUX KOMITTOTEPIB
yroBHOBaskeHuX oci6. Hewin'enyBani BHYTPIlHI HOCIT SBJSIOTH COO0M0 Winu
maM’sTi, po3nasHi Ha TIaTax ycepeanHi eJeKTPOHHO-00UNCTIOBAIBHOTO MPH-
ctpoto (uer-mam’ssTh MOOIIBHUX TPUCTPOIB, POYTEPiB, TTOOYTOBOI TEXHIKMH,
Kelll-1aM’sITh TIPOIECOPIB Ta iH.). 3a 3aTa/IbHUM MTPABUJIOM JIaHi, 10 MIiCTSATHCS HA
MOMIOHUX YHIIAX, KOMIOITHCS ab0 JAOCTIIKYIOTHCS 3 BUKOPUCTAHHSIM TIPUIIALY,
YACTUHOIO SIKOTO BOHH E.

3a enepezosanexcnicmio 3anam’imosy8aIbHO20 NPUCMPOIO HOCIS 0AHUX MOKHA
BUOKPEMUTHU eJIeKTPOHHI (I POBIi) CJIi/IH, 110 MICTITHCI HA €HEePro3ae;KHUX Ta
Ha eHeproHe3aTekKHNX HOCcisX. [lesiki 3amam’siTOBYBasIbHI TIPUCTPOI /st pOOOTH
MOTPEOYIOTh MOCTITHOTO eEKTPUYHOTO KUBJIEHHS, TOOTO € EHEPro3aJIe;KHUMU
(mampukian, onepatuBHa am’sitb DRAM Ta SRAM, kem-mam’aTh 1poiecopiB
toro). Omucani Hocil 3maTHi 3a6e3meun T OLIBIT BUCOKI IMBUAKOCTI YNTAHHS Ta
3anmucy JAaHWX, TIPOTe He MPHUAATHI s IX JOBrOCTPOKOBOTrO 30epiranus. Ilicis
Bil'€/THAHHS ’KUBJIEHHS Bijl TAKOTO TIPUCTPOIO BCs iH(opMallis y 1oro mam siti
BTpavyaeThcs. Hepes 1ie faHi, 0 MICTATHCS HA €HePro3aje;kHUX HOCISIX, MOoTpe-
O6yI0Th crenuGivHOTO MOBOKEHHST: iX TOTPIOHO CKOMIIOBATH, MTOKU TPUCTPIil
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YBIMKHEHO, 00 BUJIYIUTH caM TIPUCTPiil, 3a0e31edyioun Horo KuBJieHHs (Halpu-
KJIaJl, BUJIy4eHHsT HOyTOYKiB, cMapTdOHiB, iHIIOI TeXHIKH, M0 Mae BOYIOBaHi
AKyMYJIITOPH, BKJIIOUEHUMH 331715t 30€peKeHHsT IaHUX Y OlepaTuBHIN mam’siTi).
O. B. Man:xail HaroJsionrye, 1o B eHeprosaje;KHUX 3alaM’aTOBYBAJIbHUX IIPU-
CTPOSIX 4aCTO MICTATBHCSA YM He HAWBAXKJIWBINI /I PO3CJIAYBaHHA JaHl: K04l
JI0 PI3HUX KPUIITOKOHTEWHEPIB, OCTaHHI MOBIJIOMJICHHS B MePeXKi, BIIKPUTI JIOKY-
menTH Toto [16, ¢. 116]. ¥ cBoto uepry, eHeproHesasiexHi HOCIi He MOTPEOYIOTH
MTOCTIHOTO KUBJIEHHS, a JaHi, 0 BOHU MIiCTSTh, He BTPAYaiOThCs i3 BiJl €IHAH-
HaM Big skuBsienHs. [Ipuknagamu takux HociiB € HDD Tta SSD nuckwu, daernr-
nam’sath, nasepui (onrununi) CD, DVD, Blue-Ray aucku toio.

Bucnosku

[TircymoByioun BUKJaZieHe, 3a3HAYUMO, MO eJeKTPOoHHI (IudPpoBi) caigam Kpu-
MiHAQJIbHOTO TTPABONOPYIIEHHS JOIIJIbHO MOAITUTU HA PI3HOBUAM 32 TPhOMaA
OCHOBHUMU TPYIIaMU KPUTEPIiB: 32 O3HAKAMU, 1[0 XapaKTePU3YyIOTh CJIiI0YTBO-
profounii 00’'€KT; 3a 03HAKaMHU, 1[0 XapaKTePU3yIOTh, BIacHe, KOMITIOTEPHI TaHi
SIK CJIJ]; Ta 32 O3HAKAMU, 1110 XapaKTepU3yI0Th HOCIH TaKUX JAaHuX (CJIi10CIpuii-
Maounii 00’'€KT) HA MOMEHT 1X BUSIBIIEHHSI.

3a caioyTBOPIOIYNMUM 00’€KTOM TaKi CJIM MOKHA MOAIINTHA Ha YTBOPEHI
BHACJI/IOK OTPUMaHHS BBIIHUX JaHUX 1 KOMaHJ BiJl KOPUCTyBaya Ta YTBOPEHI
BHACJIIJJOK BUKOHAHHS €JeKTPOHHO-00YUCIIOBAIbHOIO TEXHIKOIO 3a3/aIerijib
3aKJIa/IEHUX aJTOPUTMIB.

3a KpUTepisiMH, 1110 XapaKTepu3yIoTh, BJacHe, KOMIT IOTE€PHI JIaHi SIK CJIiJl, 3a11po-
MMOHOBAHO Taki miZicTaBu kjaacudikaiii. 3a popMaTyBaHHAM JaHUX €JIEKTPOHHI
(muposi) caigm BapTo noAiauTi Ha popMaroBaHi Ta HehopMaTOBaHi. 3a 3Mic-
TOM JIaHUX JTOCJI/IKYBaHI CJI/IN TPOMOHYETHCS TOAINATA HA OCHOBHI JlaHi Ta
MeTajiai. 3a crocoboM CIpUIHATTS iH(GOpMaIlii MOKHa BUOKPEMUTH €JIEKTPOHHI
(1mudposi) ciim, Mo HecyTh iHdOpPMaIlio B ayaioBidyanbHiil (hopmi, Ta gaHi 6e3
ay/iioBidyasnbHOl (hopMuU. 3a aBTEHTUYHICTIO IOCJI/IKYBaHi CJIi/IM BAPTO MOIIUTH
Ha He3MiHHI (OpUTiHaJIbHI, aBTEHTUYHI) i Taki, 1110 3a3HAJIM BIJIUBY (3MiHH)
3 METOI0 NPUXOBYBAHHS O3HAK KPHUMIHAJIBHOTO MPABOMOPYIIEHHS. 32 MOKJIU-
BICTIO JIOCTYTY eJIeKTPOHHI (TTUMPOBI) CTN MOMITHHO MOALIATA Ha HE3aXUIIeHi
Ta 3aXUIIEHI.

3a KpUTEPisIMU, IO XapaKTepU3yoTh HOCIH HaHux (caigocnpuiiManodmii 00’exT,
3aIIPOIIOHOBAHO TaKi MijfcTaBu Kjaacudikaliii. 3a MiciieM po3TallyBaHHS HOCIis
KOMIT'IOTEPHUX JIaHUX BapTO BUOKPEMUTHU eJleKTPoHHI (mdpoBi) ciiau, 1o
MICTSIThCS Ha JIOKAJIbHUX HOCISX, Ta CJIU, 1[0 MICTITbCSI Ha BiJJlaJIEeHUX HOCISIX,
SKI, Y CBOIO 4epry, MOKHa PO3/IJINTU Ha BijlaJieH]l HOCi, PO3MIIIIeHI B Me)Kax
HaIllOHATBHOI IOPUCUKILIT Opra”y /I0CY/I0BOTO PO3CJIilyBaHHSs, Ta 103a 1i MesKaMu
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(Ha TepuTOpil IHIIKX Jiep:KaB). 3a MPU3HAYEHHSIM Ta TUIIOM BCTAHOBJIEHHST HOCIS
eJIeKTPOHHI (MM POBI) iU PO3MOALISAIOTH HA TaKi, IO MICTATHCS HA BHYTPIIII-
HiX Ta 30BHINIHIX HOCisIX. BayTpimmi nocii MoxyTh OyTu mojiseni Ha Bix'emany-
BaHi Ta HeBi'€/HyBaHi. HapelTi, 3a eHepro3ajeXHicTIO 3amaM’ aTOBYBaJIbHOTO
MIPUCTPOIO HOCISl JaHMX MOKHA BHOKPEMUTH eJIeKTpoHHi (1indpoBi) cJriau, o
MICTSIThCSI HA €HEPro3aJie;KHUX Ta Ha eHeProHe3a/IesKHUX HOCISX.

Ha namy nymKy, mepcrieKTUBHUMHU € HAyKOBI JTOCJI/IPKEHHS 1110/10 TO/AJIbIIOT0
pO3MO/iNy eJeKTPOHHUX (IMMPOBUX) CIiIIB KPUMIHATBHUX TTPABONOPYIIEHD
Ha MiABUAM Ta HOPMYJIOBAHHS MPAKTUKO-OPIEHTOBAHUX PEKOMEH/alliil 110/10
iX BUSIBJICHHS, 30MPaHHS, HOCHIKEHHS I BUKOPUCTAHHS Y KPUMIHAIBHOMY
IIPOBA/IPKEHHI.
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Anorarist

Axmyanoricmy memu 3yMOGIEHO MUM, W0 NPOOIeMA HEBUKOHAHHS 00 HEHANENCHOZO
sukonanisa 6amovxamu (ocobamu, wo ix saminomv) 0006’583kie 1o 002180y 3a Oimvmu
icnye 6 ycix kpainax, nesaiexncno 6i0 Gopmu npasiinms, 0epicasnozo yYycmpow i pieHs
doxodie nacenenns. Yxpaina nepebysac y npoueci inmezpayii 3 €eponeiicokum Corosom,
TMOMY KOPUCHUM € BUBUEHISL 3aPYOIiNCH020 3aKOH00a64020 Ni0X00Yy 00 peziamenmayii 6io-
nogidaiviocmi 3a nopyuwenns uux 0606’a3xie. Mema cmammi nojsizae y 6usuenii Himeub-
K020 00C6I0Y 3aKpinIents KpUMINAALHOT 6I0N06I0AIbHOCTE 3G HEGUKOHANHS 0006 S3KI6 1o
doznady 3a Oimomu. Y 0ocaiodcenni 3acmocosano 00ZMamuumuil, CUCMeMHO-CMpPYKmyp-
HULL, CIAMUCTMUMHUTL, ICIMOPUKO-NPABOSUIL, (opMaIbHo-10puduunuil memoou. Ipudireno
yeazy 3axonooascmsy Himewuunu, wo nepeddauae npaso i 0006’130K 6amvkie nikiyea-
mucs ma suxosysamu dimeil. Hasedeno zenesy xpuminaiviozo 3axomny w000 6ionosioas-
Hocmi 3a nopyulenis uux 0606’s13xie. Ysazarvneno cmamucmuuni 0ani wo0o KiibKocmi
KPUMIHATILHUX NPOBAONCEHD T 0CI0, 3ACYONCCHUX 30 BUUHEHHS. U020 KPUMIHATLHOZO NPABO-
nopywenns (2010—2021). Busueno ocobausocmi Koncmpyxuii ckaady snouuny, nepedoa-
uenozo § 171 Kpuminauviozo kooexcy Dedepamuenoi Pecnybnixu Himewuuna; 06’ckmueni
i cy6’exmueni o3naxu. Ananis nposedeno na nidcmaei OOKMPUHU HIMEUBKO2Z0 KPUMINALD-
1020 npasa i npaxmuxu cyoie sazarvhoi ropucouxyii, soxkpema Dedepanrviozo Bepxos-
1020 cyoy Himewuunu. Buxopucmano npaxmuxy Dedepaiviozo Koncmumyuiinozo cyoy
Himewuunu. 3a pesyrvmamamu nposedenozo 00CHiOHenHs CHOPMYIbOBAHO UCHOBKU
W00 BUSHAUCHHSL: NPABOBOZO THMEPECY, AKUL NOCMABIEHULL NI0 3aXUCT; 03HAK <«2py00o-
cmi» nopywenis 0006’53Kie; KpUmMepiie 6Cmanosienis HACIIOKY 104Uy, SKull nepedoa-
ueno aK oenikm cmeopenns nebe3nexu. 3ayeanceno na ocooIUeoCmi Keanipikayii 3n0uuny
6 pasi euunenns 1ozo y micui, de 6idoysacmvcs 30potnuil xougaikm. ITiompumyemocs
suokpemienns y Kpuminamrvnomy xodexci Ykpainu camocmiiinozo cmpyxmypnozo pos-
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diny (nioposdiny), AKuil 6KIIOUAE KPUMIHATLIHTL npasonopyuenis npomu cim’i. [Iponony-
emvest 002060peHIA KPUMIHANISAUTT 3anodianis snouunom, nepedbauenum cm. 166 upozo
Kodexcy, cmsopenns peanvioi 3azposu (nebesnexu) 3anodisims wroou nomepniiomy.

KmouoBi cioBa: KpyMiHAJbHA BiAMOBiAAMBHICTD; TKJIYBAHHS Ta BUXOBAHHS; CKJAJ
3JI0YMHY; TIPABOBI BUCHOBKH CY/LY.
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Abstract

The relevance of the topic of research is determined by the [act that the problem of non-
Sulfillment or improper fulfillment by parents (persons who replace them) of childcare
responsibilities exists in all countries, regardless of the form of government, state system
and income level of the population. Ukraine is in the process of integration with the
European Union, so it is useful to study the foreign legislative approach to regulating
responsibility for the violation of these obligations. The aim of the article is to study
the German experience of establishing criminal liability for non-fulfillment of childcare
obligations. Dogmatic, systemic-structural, statistical, historical-legal, formal-legal research
methods were used in the research. Attention is paid to German legislation, which provides
Jor the right and duty of parents to care for and bring up children. The genesis of the
criminal law regarding the liability for violation of these duties is given. Statistical data on
the number of criminal proceedings and persons convicted of this criminal offense (2010—
2021) are summarized. The peculiarities of the structure of the crime provided for in §
171 of the Criminal Code of the Federal Republic of Germany have been studied; objective
and subjective characteristics. The analysis was carried out on the basis of the doctrine
of German criminal law and the practice of courts of general jurisdiction, in particular
the Federal Supreme Court of Germany. The practice of the Federal Constitutional Court
of Germany was used. Based on the study, conclusions were formulated regarding the
definition of: the legal interest that is protected; signs of "gross " violation of duties; criteria
Jfor establishing the consequence of the crime, which is provided as the tort of creating
danger. The peculiarities of the qualification of the crime in case of its commission in a
place where an armed conflict is taking place are noted. The allocation of an independent
structural section (subsection) in the Criminal Code of Ukraine, which includes criminal
offenses against family, is supported. The discussion of the criminalization of harm caused
by a crime provided by Art. 166 of the Criminal Code of Ukraine, creating a real threat
(danger) of causing harm to the victim is proposed.
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Beryn

3aKOH PO KPUMIiHAJIBHY BiAINOBiIaNbHICTh YKpainu, xoua i zgie 3 1 BepecHs
2001 p., ane coTHi pa3iB 3MiHIOBaBC i 10MIOBHIOBaBCS BepxosHoio Pajoio Ykpa-
imn. Voro mososkeHHst HEOHOPA30BO BU3HABAJINCS TaKUMH, IO HE BiTIOBIIAI0TH
Konctutytiii Ykpainu. Izaes, miaxoan, KOHIEIIis Ooro MOYaTKOBOI pe/lakiiii Ha
CbOTO/IHI BKe He IOBHOIO MipOIO Bi/INOBIZIAlOTh YKJaAy CYCHIJIbHUX BiJIHOCHH,
IO CKJaJucs y nepskaBi. BiZiloBiHO, BUHUKJIN TlepeyMOBHU 1 MiJICTaBU JIJisI
npuitHATTs KpuminaspHoro kozekcy Ykpainu (pami — KK Ykpainn) y HoBil
penaxiiii abo HoBoro Kogexcy. Ykazom IIpesumenra Yipainu Big 7 cepras 2019 p.
Ne 584,/2019 «ITuranust Kowmicii 3 mutasb mpaBoBoi peopMus» CTBOPEHO podbOUy
rpyny 3 MUTaHb PO3BUTKY KpUMiHaJabHOTO TNpaBa. Cepej iHIIOrO, BOHA MA€
3aBJIaHHs 3a0e3MeunTr po3pobeHHs Ta BHeceHHs [Ipe3nieHToBl YKpaiHu y3ro-
JUKEHUX MTPOTIO3UITiH 13 TUTaHb y/IOCKOHAJIEHHS IIPABOBOI CUCTEMU YKpaiHU 3 ypa-
XyBaHHSIM CYy4aCHUX BUKJIHMKIB Ta TTOTPed TEMOKPATHYHOTO CYCIIIBCTBA, 30KpeMa
III/IFOTOBKHU Ta y3arajJbHEHHS IIPOMO3UIIII CTOCOBHO 3MiH /10 3aKOHO/ABCTBA PO
KpUMiHATbHY BiAMOBifaabHIiCTh. B actekTi HaBexeHOI 3aKOHOTIPOEKTHOT POOOTH
I[iKaBUM, i, TIeBHi, KOPUCHUM, € JOCBi/ 3apyOisKHUX KpaiH i3 MUTaHb perjiaMeH-
Tallii KpUMiHAJIbHOI Bi/IITOBIIAJIbHOCTI 32 OKpeMi KPUMiHAJIbHI PABOIOPYIIIEHHS.

[IpaBoBa crucrema YKpaiHu HaOJIMKeHa 0 POMaHO-FepMaHCHKOI, OCKIIbKH 1it
MpUTAMaHHI O3HAKH, IO € XapaKTEePHUMU [IJIsT €BPOIENCHKOI ITPABOBO1 TPAJIUIILI.
3oKpema, iCHY€e Mol MpaBa Ha IyOJidHe Ta TpUBaTHE: BUSHAHHS OCHOBHUM
JUKepeJsioM ITpaBa HOPMATHUBHO-IIPABOBOI'O aKTa; iEpapXiuHa HOPMATHUBHO-IIPABOBA
cucreMa; YKpaiHa € KpaiHoio KoangikoBaHOTO MpaBa; Bi/IBeIeHHST 3HAYHOI POJIi
HPaBOBiN HOKTPUHI gK [Kepena (GopMyBaHHsSI IIPUHIIMIIB IIpaBa; po3poOKa i
NOTPUMAaHHS I0PUANYHOI TeXHiKM To1o. OMHUM i3 NIPeJCTAaBHUKIB 1€l cUuCTeMMN
npasa € Meneparusia PecyOsika Himeuunna (gami — MPH). Metoro i€l crarTi
€ BUBYEHHS HIMEIbKOTO /IOCBi/ly 3aKPIllJIeHHS BIATIOBIJATBHOCTI 32 HEBUKOHAHHS
000B’sI3KiB 110 JIOTJISIAY 3a IITHM.

Y KK VYkpainu BiANOBIJaIbHICTD 32 BYMHEHHS IIHOTO 3JOUYMHY IepeabadeHa
ct. 166 KK ¥Ykpainu, KoMIaeKcHe KPUMiHATbHO-TIPABOBE JIOCTIKEHHS STKOTO
BIIepIlie Ha PiBHI aucepTatitinoro nposena B. P. Miminmenko y 2022 p. [1]. Box-
HOYAC y BITYM3HSHIN HAyKOBIil JliTeparypi 3apyOisKHIIT JOCBil BUBYAETHCS OTJIsI-
JIOBO, 1[0 1 MOSICHIOE TTOTPeOy B JeTaIbHOMY HOr0O aHaJi3i B I[iil HAYKOBIiil CTATTI.

3akoHozasellb HiMeuunnu npuaijine nutanHio perjgaMmenTaiiii y KpuminaabHomy
kozekci (mami — KK) BianmoBigasbHOCTI 3a TOPYIIeHHST 0O0B’SI3KY TKIyBaHHSI
Ta BUXOBaHH: 3Ha4yHy yBary. Cam ¢akT kpuminamiisanii 1poro aissuua y 1943 p.,

ISSN 2414-990X. Problems of Legality. 2023. Issue 161 217



3atiiyes O. B., lMaswyk K. O. BionogidoasibHicms 3a nopyweHHs 0608’a3Ky NiK/ly8aHHA MA 8UXOBAHHS ...

kosmm /Ipyra cBitoBa BiitHa Oysia y po3rmalii, € HeOpAMHAPHUM KPOKOM. Y TOIa/Ib-
1IOMY, 13 BpaxyBaHHAM IIAPOKOI 1 PI3HOMAHITHOI ITPAKTUKN 3aCTOCYBaHHS 1 HAY-
KOBHUX PO3POOOK, I1i MOJOKEHHST 3aKOHY 3MIHIOBAJIMCD i BAOCKOHAMOBAINCh. Ha
croroxni mie pepakiis § 171 KK ®PH «Ilopymuiennst 000B’ 13Ky THK/IyBaHHS Ta
BUXOBaHHS», sIKa € He3MiHHOI0 3 1998 p.

JIOCATHEHHSI METH I[bOTO JOCJIIKEHHST MOTPeby€e BUPINIEHHS TaKUX 3aBJaHb:
1) mocaianT TeHe3rc KPUMIHAIBHOI BiAMOBIIAIBHOCTI 3a TIOPYIIEHHST 0O0B’I3KY
MKJyBaHHS Ta BUXOBAaHHS, Y TOMY YHMCJi NPUIIJIATH yBary BucHoBKam Crielti-
AJTPHOTO KOMITETY 3 TUTaHb pedOpMU KPUMIHAJBHOTO MpaBa IIiji 4ac po3poOKM
YetBepToro 3akoHy 1npo pedopMy KpuMiHAIBbHOTO 3akoHOoAaBcTBa 1973 p;
2) ysaraJbHUTH CTATUCTUYHI BIJJOMOCTI MIOZ0 KiJbKOCTI KPUMiHAJIbHUX ITPOBA-
JKeHb 1 0cib, 3aCy/KEHNX 3a BUMHEHHS 11bOTO 3JI0unHY B nepiox 3 2010 p. mo
2021 p.; 3) nmpoanamnidyBaTu JOKTPUHY KPUMIHAJIBHOTO 1paBa, 30KpeMa HAyKOBI
nyOstikamii JOCTiAHUKIB 3 mpobjaeMy B HayKOBill nepiouii [2—4] Ta aucepra-
HiltHI pocikeHns [5]; 4) NPUAIUTH yBary IMOIIYKY i JIeTalIbHOMY BUBYEHHIO
npaBoBux BUCHOBKIB Desnepanbroro BepxosHoro cyny HiMeuunnu 1o/10 ckiiamgy
snounny, nepeadbaderoro § 171 KK ®PH; 5) posrasnyru pimmentss Dexepaiib-
noro Koncrurymiitnoro cyny Himeuunnu Bix 15 sxoBtHs 2014 p. [6] momxo 3xitic-
HeHHsSI KPUMiHAJIBHO-TIPABOBOI KBasTiikallii BANHEHOTO SIK (he/iepaibHUI 3JI0UNH
y BUTJISIZII TIOPYIIeHHsT 00OB’SI3Ky MIKJIYBaHHS Ta BUXOBAHHS; 6) BU3HAUYUTH
MOKJIMBI peKOMeH 1allii /151 BITYM3HSAHOI 3aKOHOITPOEKTHOI iSJIbHOCTI.

Marepianm Ta MeToau

MertomosoriuHo HOCTIIKEHHsT TTOOyI0BaHe Ha aHai3i CHCTEMHU 3aKOHOIABCTBA
DPH, 3okpema, nmonoxkenb Koncruryiii, Kpuminanipaoro xozgekcy, [luBisibHOro
KOJIEKCY, 1HIIIMX HOPMATUBHO-IIPABOBUX aKTiB, sIKi CTOCYIOTbCS IIpeiMeTa JI0CIi-
mkennst. OcobmBa yBara nNpuaijsieTbest mupokiit npakruii MegepanbHOTO
Bepxosnoro cyny HiMeuunHu Ta CyiB iHITNUX 1HCTAHIIN 3arajbHOT IOPUCIUKITIT
3a mepioj /il MOJIOKEHb 3aKOHY PO KPUMIHAJIbHY BIJAIIOBIIAIbHICTD MIOIO Bij-
MOBiIaIBHOCTI 32 MOPYIIEHHsT 060B’A3KY MiKJyBaHHS Ta BUXOBAHHSI.

CratucTUYHUN MeTOJl 3aCTOCOBAHO /IJII OTPUMAHHS Pe3yJIbTaTiB BUBUYEHHS
BIIKpUTHX JiKepen iHdopmaitii, a came llopramy manux s BIIKPUTOTO yPSLy
Himeuuunu ta Inreprer-cepsicy DeepasbHOr0 CTaTUCTUYHOIO BiZIOMCTBA JIJIsT
y3araJbHeHHs cTaTUCTUYHUX Bisomocteit 3a 2010-2021 pp. mono peectpaiiii
KPUMiHAIBHIX TIPOBA/IKEHb Ta 0Cib, 3aCy/PKEHNX 32 BUNHEHHS 3JI0YHMHY, TTEPE/I-
6auenoro § 171 KK ©PH.

Bukopucrano mxepena HiMeIbKOI JOKTPUHU KPUMiIHAJIBHOTO TpaBa, 30KpeMa
cydyacHi HAyKOBi ZOPOOKM y BUTJSAI SIK HAYKOBUX CTaTell, Tak i pe3yJ/ibTaTiB
KOMILJIEKCHOTO KPUMiHAIBHO-TTPABOBOTO JIOCJII/IKEHHST PO3TJISIYBAHOI TIPOOIEMHL.
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[Ipu BUBYEHHI reHe3unCy MPAaBOBOI peryiaMeHTallii BiIMOBiIaIbHOCTI 3a 11el 3J10-
YIH 3aCTOCOBAHO iCTOPUKO-TIPABOBUI MeTO I focTikeHHs. HaBoagaTees pemgakiiii
BI/IMOBITHUX 3aKOHO/IABUMX TOJOKEeHb. 3BEPHYTO yBary Ha poJib MPABOBOI TOK-
TPUHM 1 HAYKOBIIIB y MPOIEC] BJOCKOHAJIEHHSI KPUMIHAJBHOIO 3aKOHY, 30KpeMa
po6ori it BucHoBkax CrieniaJbHOro KOMITETY 3 MUTaHb peOpMU KPUMIHAILHOIO
npasa Iij yac po3pobients YeTBeproro 3akoHy 1mpo pedopMmy KpUMIiHAIHHOTO
3akoHomaBcTBa 1973 p.

DopMaTbHO-IOPUINYHUN METOJI BUKOPUCTOBYBABCS [ BCTAHOBJIEHHST 3MICTY
CKJIA/Ly TOPYIIeHHsT 000B’SI3Ky TIKJIyBaHHsI Ta BUXOBaHHS I aHaJi3y MPaKTUKH
iX 3aCTOCYBaHHS cy/aMu. Tak, TPAUIIHHUM /IJIsT KPUMIHAJIBHOTO TpaBa YKpaiHu
Ha TI0YaTKy BUBYEHHSI OY/Ib-sIKOTO CKJIAAy KPUMiHAJIBHOIO IPABOIOPYIIEHHS €
NpUIJIEHHST yBaru iioro 6esnocepeaboMy 06’ekTy. lyist KpUMiHAJIBHOIO MpaBa
HiMeuuyrHM KIIOYOBUM /IS PO3YMIHHS CYyTHOCTI 3JI0UMHY € 0COOJMBOCTI BU3HA-
YEeHHs IIPaBOBOIO iHTepecy (mpaBoBOro 6jara), SIKUil MOCTaBJECHUN Il 3aXHUCT.
Y crarTi npuAiSETbCA yBara BU3HAUEHHIO 11bOTO iHTepecy B KoHTekcTi § 171
KK ®PH. AxmentoBaHo Ha MPaBOBUX BUCHOBKAX CYJOBUX IHCTAHINIA MIOIO
fforo (hopMyJIrOBaHHsI, 30KpeMa OOrpyHTyBaHHs fioro BusHauerns DegepanrbHUM
Koncrurytitinum cynom Himeudunm. loro BaxkIMBiCTb CKIALHO MepeoIiHNuTH,
lieTbcsd K PO MiJICTaBU KpUMiHAJI3allil AiSHHS, TaK 1 PO 03HaAKH, 3a J0I0-
MOTOIO SIKUX ITPOBOJIUTHCS PO3MEKYBAHHS 1[bOTO 3JIOYMHY BiJl IHIIKUX CYCILJIBHO
HeOE3IMeYHUX JIiSTHb.

Tauni, y doxyci yBaru goc/ipkeHas — 00’ €éKTUBHA CTOPOHA IIOPYLIEHHS 000B A3KY
MiKJTyBaHHS Ta BUXOBaHHsI, 0 CKJIQAy SIKOI BXOJASITh CYCHIJbHO HeOe3nedyHe
MiSTHHST, CYCITIJIbHO HebGe3MmeuHi HACHIAKN i TPUYMHHNN 3B’sI30K. Y CTaTTi 3Bep-
TAETHCS yBara Ha BUKOPUCTAHHI HIMEIIPKIUM 3aKOHO/IaBCTBOM HU3KU OI[IHOUHUX
HOHSATD JIJIs1 OTIHMCY IIMX O3HaK. 30KpeMa, caMe MOPYIIeHHs 000B’sI3KiB Ma€ OyTu
rpy6uM, a JisTHHS MOBUHHO CTBOPUTH HeOE3IeKy TOTo, IO Iie CIPUYUHUTD
iCTOTHY MIKOAY MiZOTYHOMY Yy ioro ¢dizudHoMy ab0o TICHXIYHOMY PO3BUTKY.
Boaxowac xputepii rpybocTi i icToTHOCTI y caMoMy 3aKOHi BiJICYTHI, 1110, 0
peui, € xapaktepuum Tmigaxoaom i A KK Ykpainu. [[sis npaBusibHOTO 1 O/1HA-
KOBOTO 3aCTOCYBaHHS HaBeJeHUX OI[IHOYHUX IMOHATH 3HAYHY POJIib BijirpaJa
JIOKTPUHA KPUMIHAJBHOTO TPaBa, MPOIO3UIlil SKOI CIIPUITHAB MPAaBO3aCcTOCYBaY.
Tak, pitenns Mexepanbroro Bepxoshoro cyay HimMeuunnu Ha cbOTO/HI MIiCTSATD
[PaBOBI BUCHOBKH MO0 XapaKTEPUCTUKK CYTHOCTI TpybOCTi AiSIHHS, 110 MOXKe
MOJIATaTH He TiJTbKU B CUCTEMAaTUYHOCTI MOpYIIeHb, a 1 y dopmi TisiHHSA, 1110
BUMHSIETHCSA OJIUH Pa3. BaanBoio € mpaBoBa MO3UIlis M010 (GOpMU iTHHS, sIKe
MosKe OyTH BUMHEHO He TiIbKH Ji€I0, a it 6e3/IisiIbHICTIO 0COOM.

Opnniero 3 mpobiaeM KBasi(ikallii 11bOTO 370YMHY € (GOPMYTIOBAHHS HACTIIKY
y BUTISAI HOTEHIHIHOI mKoAM A/ (i3MUHOrO i MCUXIYHOIO PO3BUTKY 0COOH,
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sKa He focsraa 16-piyHoro BiKy. Y CTaTTi HABOAUTBHCS OIMC CKJIAJAHOCTI I[bOTO
nUTaHHS 1 floro Bupimenus missxom dopmysanns Degepanbium BepxoBHuM
cyznioM HiMeuyuynHM 1TpaBOBOTO BUCHOBKY 111010 KPUTEPIIB OLIHKKA TaKOTO HACJIJIKY.

Y ctarTi po3kpuTo Cy0'€KTUBHI O3HAKU 3J0YNHY, SIKUH BUMHIETHCS BUKJIIOUHO
YMHUCHO 3000B’s13aH010 0c006010 (6aTbKamu, onikyHamu). Hasegeno npuxiaam i3
cyuyacHoi npaktuku 3actocyBants § 171 KK ®PH. YpaxoBytouu BoeHHUIT cTaH
B YKpaiHi, TPUILJISIETCA yBara BUIaJKaM BYMHEHHS KPUMIHAJIBHOTO MTPABOTIO-
PYIIEHHST Ha TepUTOpii 30POINHOr0 KOHMJIIKTY.

PesyibraTi Ta 00roBOpEHHs
3axonodasua peeramenmauin 0006°’43Ky w000 NIKAYBAHHA i BUX0BAHHA dimell

axuct qurtunu nependadeno Ocuosunm 3akonom MPH, 4. 2 ct. 6 sikOTO 3aKpi-
1Ja, MO MiKJAyBaHHA PO [iTell Ta iXHE BUXOBAHHS € NMPUPOIHUM MPABOM
i romoBHUM 000B’13KOM OaTbhKiB. Jlep:kaBHA CHiJIBHOTA 3AIMCHIOE HATJISA] 3a
ixHpo10 AistbHicTIO [7]. [le KoHCTUTYIIIIHE TTOJI0’KeHHST 3HAXOANTh CBill PO3BUTOK
y § 1626 [usinbaoro komekcy MPH «baTbkiBcbKe MiKIyBaHHS, TPUHITUIINY
«BaTbku 3000B’s13aHi 1 MAIOTh MPABO MIKJIYBATUCS PO HETOBHOJITHIO JTUTHHY
(6aTpKiBChKe TiKTyBaHHs). BaTbKiBChKe TMKIyBaHHS BKJIIOYA€E B cede MK/IyBaHH
mpo ocoby autuHu (0coOMCTEe TIKIYBaHHS) Ta IO 1i MailHO (MaifHOBe MiKJIy-
BaHHs). 3AIMCHIOIYM AOTJISA] 32 AUTUHOIO Ta Il BUXOBaHHS, GATHKU MOBUHHI
BPaxOBYBaTH 3POCTAIOYy 3AaTHICTH i MOTPedy AUTUHM AISATH CAMOCTIHO Ta
Bi/IIOBia/IbHO. BOHI 06rOBOPIOIOTH i3 AUTHUHOIO TTUTaHHS 0aThKiBCHKOTO MIKJIY-
BaHHS HACTIJIbKU, HACKIJBKY 11€ BiITIOBIZIA€ PIBHIO PO3BUTKY UTUHMU, 1 TPATHYTh
NOCSTHEHHS 3ro/u» [8].

Takok 3acayroBYIOTh Ha yBary MOJIOXKEHHs 3aKOHY Mpo H00poOyT aitell Ta
MOJIO/I, SIKUH € ckaanoBoo CortlianbHoro Kojgekcy (Kuura BocbhMa), 30Kkpema,
§ 1 «IIpaBo Ha BuXOBaHHs, GATHKIBCbKA BIAIIOBIIAJbHICTD, coliaabHe 3a0be3me-
YeHHsST MOJIOJIi», B SIKOMY TiepeibadeHo, 10 KOKHA MOJIO/IA JIOINHA MA€E MPABO Ha
CIIPUSIHHA 11 PO3BUTKY Ta Ha BUXOBAHHS K CAMOBM3HAYEHOI, BIATIOBIIAIBbHOI Ta
COIATbHO KOMITETEHTHOT 0cOOMCTOCTI. JIOT/IsA/ Ta BUXOBAHHS [T € TIPUPOIHIM
paBoM GATHKIB Ta iXHIM TOJOBHUM 000B’s13KOM [9].

Ienesuc peenamenmauii xkpuminanvroi 6ionoeioanvrocmi 3a nopyuenns
00086’a3KYy w000 NiKAYeanHs i 6uxosanmns oimei

Y BumaJKy HEBUKOHAHHs OaThbKaMu HaBeleHUX OOOB'SI3KiB TepenbaueHo opu-
JIUYHY BiJIITOBIIAJIBHICTD, 30KpeMa KPUMIHAJIbHY, PerJaMeHTallisl K01 IPoHILIa
HU3KY eTalliB PO3BUTKY. Yrepiue il Bctanossaeno ITocranoBoio mpo oxopony
o0y, ciM’i Ta MatepuHcTBa Bix 9 Gepesnst 1943 p., § 4 cr. 1 sKO1 3aKpinuB:
«Kosken, XTo cTaBuTh i1 3arposy ¢isudyne abo MopasbHe 61aromoryydst TUTUHH,
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rpy6o HEXTYIOUU CBOIME O0OB’SI3KaAMU MO AOTJIsIy ab0 BUXOBAHHIO, 30KPEMA,
3aJIMIIAI0YY TUTHHY Ge3 JI0CTaTHHOTO XapuyBaHHsS ab0 yTPUMAaHHs, KapaeTbCst
11036aBJIEHHSAM BOJI, SIKIIO TIIBKH 3a 1€ AiSHHA He HependadeHo OijbIin CyBOPOro
HoKapaHHs 3rigno 3 inmumu nookennsmuy [10]. i nonoxkenns sk § 170d KK
mistma 3 30 Gepesus 1943 p. no 24 nucromana 1973 p. maiixke 6e3 3MiH, TIIbKK
y 1969 p. Oys0 yrouneHo nmokapanusi — 1mo30aBiIeHHs BOJI Ha CTPOK 10 IT'SITH
pokis [11].

YeTBepTnii 3aKoH 1po pepopMy KpuMiHaIbHOTO TTpaBa Bif 23 smcronaga 1973 p.
HagaB § 170d nasBy «ITopymieHHs 000B’SI3Ky TiKJIyBaHHS Ta BUXOBaHHS»,
YTOYHUB 0cOOY MOTEPILIOro, BUKJIABIIN Taparpad y Takiil pepaxitii: «1ou, xmo
2py60 nopyuye c60i 06068’a3KuU WOOO NIKIYBAHHS MA BUXOBAHHS 0COOU, IKA He
docsizaa wicmnaduysmupiunozo 6iKy, i mum cmeopioe nebeanexy mozo, wo ue
CRPUMUHUMD ICMOMHY WKOOY NiONiuHoMY 6 11020 Qisuunomy abo NCUXiuHOMY
PO36BUMKY, NpuU36ede 1020 00 3NOUUHHOZ0 CROCOOY HCUMMSL AO0 3AUHSMMIO NPOCTU-
MYui€ero, — Kapaemocst nN030AGIEHHAM B0 HA CMPOK 00 MPLOX POKIE abo zpoutosum
wmpagoms [11].

1 xBitHg 1998 p. § 170d Bukmouenuii i Posain ganagiugruii KK «3mounan
IIPOTH IUBILIBHOTO CTaHy, MO0y Ta ciM’i» momoBHeHuit § 171, sskuii MicTHTH TO
cammii Tekcr, mo i pegaxiist § 170d [12].

Cmamucmuuni eidomocmi 3a nepioo 2010—-2021 pp.

SAxi1110 3BEpHYTHUCS /10 TIOJIIENCHKOI CTATUCTUKH [13], TO MOKHA [IATH BUCHOBKY;,
IO KiJIbKICTh KPUMIHAJTBHUX MPOBA/KEHD, SIKI MopytieHo 3a § 171, € 3nauHOI0,
Xoua i Ma€ TeHEHIIio 10 3HMKeHHs (Tabu. 1).

Tabmuis 1

Pix 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 | 2019 | 2020 | 2021

KinbpkicTh
crpas

1726 | 1766 | 1642 | 1535 | 1359 | 1388 | 1357 | 1176 | 1251 | 1132 | 1062 | 1009

KisbKicTh 3acy/’KeHUX 3a BUMHEHHS 3JI0YMHY, TiepeabadeHoro § 171, cyTreBo
Mmemie [14] aHix KiJbKiCTh HOPYIIEHNX KPUMiHAIbHUX cripaB (Tabir. 2).

Tabmus 2

Pik 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 | 2019 | 2020 | 2021

Kimicts 110 | 122 | 109 | 96 | 83 | 80 | 72 | 61 | 71 | 74 | 53 | 66
3acy/1>l<e1mx

3 HHMX KiJIbKiCTh

.. 33 35 24 29 24 25 17 23 21 23 19 29
YOJIOBIKiB
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Ananiz cknady 3nouuny, nepeddauenozo § 171 KK. Busnauenna npaeosozo
inmepecy, saxuii nocmasaenuti nio 3axucm. 00’exmueni i cyo’exmueni o3naxu

CyrthicTb i ocobmuBocTi KBami(iKaIlii 1bOTO 3JI0YMHY € ITPEAMETOM HU3KH HAyKO-
BUX poOiT y HayIi KpuMiHaabHOTO npaBa Himeuunnu. Himenpki HayKOBIN Heo-
HO3HAuHi y cBOIi orini. OjHI 3a3HAYAIOTh, 1110, HE3BaKal0UM HA CBOE HevacTe
3acrocyBaHHs, caM (pakT icHyBanHd § 171 € myske BaxIMBUM /11 3aXUCTY HAIMO-
JIOAIIOT YaCTUHY CYCIIIbCTBA Bijl HeGE3MeKH, 30KpeMa PO3BUTKY aiteit [2]. Turmi
HAyKOBIII HApiKalOTh Ha CKJAHOINI y KBamidikallii ssounny [3—4].

3BepHEMOCH /10 aHaJi3y CKJaay 1boro 3jo4yuny. Ilepin 3a Bce 11e cTOCY€ETHCS
BU3HAYECHHS 1PaAB06020 inmepecy, skuii mepeOysae mix 3axuctom § 171. Hampu-
KJIajI, y pilmeHHi mMicieBoro cyay M. BepmenbckipxeH BKasaHoO, 1[0 HUM € OJjiaro-
MOJIyYust AUTUHH, YCIITHII PO3BUTOK, BiJIbHUI Bij HeOe3IeK i3 MCUX0I0TiaHOT
Touku 30py. Ile ocobamBo BaxkauBe 671aro, 60 Tak, sSIK 3/0POB’sI, TiJIO 1 cBOOOA,
[IOCIJIa€ MICJs KUTTS BUCOKe Miclle B i€epapXil 3aKOHHUX iHTepeciB. Toii, XTO
MOPYIIIYE Teil 3aKOHHUIT 1HTepec MOPYIIEHHSIM CBOTO 0OOB'SI3KY 3 IKJIyBaHHSI
i BUXOBaHHS, OTIKE, MOCSATAE HA OCOOJIMBO YyTJIUBUI TOPSIOK 3aKOHHUX 1HTE-
peciB. Cyzi TaKoK 3BEpHYB yBary Ha OCOOJIMBI COIia/ibHI HACJIIKU TTOPYIIEHHS
I[bOTO 3aKOHHOTO iHTepeCcy, BKAa3aBIIH, MO JisTHHS TAKOTO POJIy TAKOXK CTABJIATbH
i/ 3arpo3y MaiibyTHI MePCIIeKTUBHU IMUPOKUX BEPCTB HACEIEHHS, 1110 BUIIPABIO-
BY€E 3aCTOCYBaHHs /10 OaThbKiB KPUMiHATBHOTO TIOKAPAHHSI 3 METOIO SIK 3araJbHOI,
Tak i creriaabHoi TpeBentlii |5, ¢. 236—237]. Iloganpiioro po3BUTKY Iie BU3HA-
YyeHHsT HaOyJI0 y pilleHHsaX CyAiB (hefepaJbHOTO PiBHS, PO 110 Oy/e 3a3HaYeHO
HIKYe.

[Ilomo xapakTEPUCTUKU 00 €KMUBHOI CMOPOHIU TTHOTO 3JI0YMHY, TO 3aKOH BKa3ye
came Ha «rpybe» TOpyIIeHHsT 000B’SI3KiB MO0 MiKIyBaHHS Ta BuxoBaHHs. [Tix
MOHSATTS «Ipy0e MOPYIIeHHs», 3a JIOTIKOI0, MOJKE Ti/AMaJaTH CHCTeMAaTUuYHe i
HEOHOpa30Be MopyIIeHHsT 0608 s13KiB. Ase 11e He Tak. [lig yac po3pobseHHs
YeTtBepToro 3akoHy Mpo pedopMy KPUMiHATBLHOTO 3aKoHOAaBcTBa 1973 p., akuM
amineno pexpakitiio § 170d KK, Crenianpuuii komiTer 3 mutaib pehopmMu Kpu-
MiHAJILHOTO TIpaBa 3ayBakWB, IO HABITH OJHOTO MOPYIIEHHSI 000B’SI3KY MOXKe
OyTH JOCTaTHBO, SKIIO 1le TPU3BOAUTH 0 PUBUKY 3aIOAisTHHS 1CTOTHOI MIKOIM
dismunomy abo ICUXiYHOMY PO3BUTKY IHizormiunoro [15, c. 16].

Denepampauit Bepxosuuit cyn HiMewunnu 3acTocoBY€E TTPaBOBUIT BUCHOBOK TTPO
HAsIBHICTD CKJIA/Ly I[BOTO 3JIOYHHY, SIKIIO JisTHHS 00’'€EKTUBHO SIBHO CYHEPEYUTDH
MPUHIIUIIAM HAJIEKHOTO BUXOBAHHS i Cy0O’€KTUBHO, 3 ypaxyBaHHIM MOKJINBO-
cTeil MPaBOMOPYITHUKA, BUSBJISIE MiJABUINEHII CTYIHb G€3BiMOBIaIbHOCTI.
OTske, st KoHCTaTalli rpyboro mopyiieHHst 000B’sI3KiB MOXKe OYTH JT0CTaTHHO
onuiel aii. BogHoyac, HaBiTh IIOPYIIEHHS, sKi caMi 110 cobi MaloTh HE3HAYHMIL
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XapakTep, MOKYTh Ha0yTH CTyIeHs Tpyboro, y pasi ix HoBTOpHOCTI abo GiibInoi
TpuBasocrti [16].

CynoBa npakTrka 3actocyBanus §171 cBiguuth 1po Te, 1m0 AiTHHS MOKe OyTH
BUMHEHO He TiJIbKU Y pasi akKTUBHOI MOBEAIHKNA 0co0M, a Il Yy BUIAAKY Oe3/is/Ib-
HOCTI, BIZIMIOBiZa/bHICTh 3a Ky HacTa€ y pasi icHyBaHHsS HeOe3IEeKH iCTOTHOTOo
BiZicTaBaHHs y (bismuHOMY ab0 MICUXIYHOMY PO3BUTKY, SIKIIO BUHHUI MIT TIOTe-
penuTH ii BAHUKHEHHS CBOIM BTpydyaHHaMm [17-18].

ITe 3/104nH 13 MaTepiaJIbHUM CKJA/Z0M, 1 BBAXKAETHCS 3aKIHUEHUM Y pasi CTBO-
PEHHST IiSTHHSIM HeOe3TeKN TOTO, 10 Tie CIIPUYUHHUTD iCTOTHY MIKOLY M0 YHOMY
B Hioro ¢izmuHOMy ab0 MCUXiYHOMY PO3BUTKY, TIPU3BE/E HOTO 10 3JIOYNHHOTO
crocoOy KUTTS ab0 3alHATTIO HPOCTUTYIiEID. TOOTO Iie JeNiKT CTBOPEHHS
HebGesnekn. /111 MPUTSATHEHHS 10 KPUMiHAJIbHOI BiAMOBigasmbHOCTI HE0OOB 513~
KOBE HACTaHHs PeaJbHOI IKO/H, JOCTATHO CTBOPEHHS PeayibHOI Hebe3neKku ii
HACTaHHS.

3rinHo 3i 3BiToM CrieniaabHOTO KOMITETY 3 MUTaHb pedopMu KPUMiHATHLHOTO
npaBa 1973 p., xapakTepucTuka MCUXiYHOTO PO3BUTKY 3aCTOCOBYETHCS TiJIbKU
JI0 TUX TOPYIIEHb, SIKi MOKYTh OyTH 3ahiKCcOBaHi 3a JOTIOMOTOI0 MEINKO-TICH-
XOJIOTIYHUX KpuTepiiB [15, c¢. 16]. 3 ypaxyBaHHSIM IIbOTO CJIijI 3BEPHYTH yBary
Ha MPABOBUI BUCHOBOK, c(hOPMOBAHUI CY/I0BOIO MPAKTUKOK. 30KpeMa, BBaKa-
€ThCs, 10 ICTOTHA MIKOJA PO3BUTKY Ma€ Miciie TOAI, KOJIM HOPMaJIbHUil 1epebir
npoiecy (hisuyHOro abo MCUXIYHOTO PO3BUTKY MOPYIIEHMIT HazaBxKIu abo Mae
crivikuii xapaktep. CKJaj 3JI04MHY HasgBHUH i B TUX BUIQJIKAX, SKIIO /10 BUU-
HEHHsI 3JI04KMHY 0coba BjKe Majia MOPYLIEHHsT PO3BUTKY a0 iCHYyBaB PUBUK TAKOTO
nopyirerss. OpHak st TOro, mob BUKIMKATH mepeadauyBany § 171 rebesmeky,
HeoOXi/IHO, 11100 MisTHHS CIIPUYMHIIIO HeOe3IIeKy 3HaUHOTO 301/IbIIIEHHST BXKe HasiB-
HOTO MOPYIIEHHs 200 HeOE3MEKH OTo 3alOAisTHHST Y1 BUMIPIOBAHOTO 301/IbIIECHHST
HebesIeKH, Ka iCHy€E uepes iHAUBIayalbHy CXUIbHICTH 0ocobu [17—18].

CynoBa mpakTHKa BUsiBIIa IPpoOeMy KOHKypeHIii § 171 ta § 225, skwii nepej-
6ava€ Bi/ITOBIATBHICTD 32 JKOPCTOKE TTOBOKEHHST 3 0COOAMH, sIKi TTIOTPEOYIOTH
saxucry. IlorepizimM €, 30kpeMa, ocoba, sika He JOCSIIa BiCiIMHAAIISATUPIYHOTO
BiKy i € ujaeHoM cimM'i cy0’ekTa 3/1049MHY. 3TiZHO i3 TIPABOBUM BHCHOBKOM CY/LY
y BUMAJIKY, SIKIIO 0c00a 4epes3 )KOPCTOKE MOBOJIKEHHST CTaBUTh 0CO0Y, sIKa MOTpe-
Oy€ 3aXMCTY, /] 3arpo3y 3aTO/isSTHHS 3HAYHOT MTKOAM (PisuaHOMY ab0 TICUXITHOMY
po3BuTKy (§ 225 a63. 3 peuyennst 2), TO 3aCTOCYBAHHIO HiJIATA€ CaMe TTOJIOKEHHS
§ 225, a ne § 171 [19].

BukopucranHs 3aKOHOZABIIEM TIPH OITUCI CKJIALy 3JI04nHY, iepeabaderoro § 171,
HU3KU OI[IHOYHUX TIOHSTD, 30KpeMa, «Ipybe mopyiieHHst 000B sI3KiB MI0/I0 THKJTY-
BaHHSI 1 BUXOBAHHST», «CTBOPEHHST HEOE3MEKN iCTOTHOTO BificTaBaHHsI», «(Di3UdHIIT
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a0 MCUXIYHUN PO3BUTOK» MPU3BEJIO JI0 TPOOJIEM Y ITPABO3ACTOCOBHII MPAKTHIII.
Anasi3 ckiay 1boro 3JI0YMHY HaBIiTh CTaB TpeaMeToM posrisiny DenepasbHOTO
Koucrurytiitnoro cyay 3a takux obcraBun. Y HiMeuunHi HaBYaHHS y MIKOJI
€ 000B’s13KOBUM. BOHO MOYMHAETHCS B MIECTUPIYHOMY Billi il 3aKiHUYETHCS
y 18 pokiB. barbku HEMOBHOMITHIX AiTell 3000B’s13aHi 3a0€3MeUYNTH BUKOHAHHST
000B’SI3KOBOTO TIKIJIbHOTO HaBYaHHsL. [TopyIeHHsI 1[bOro 000B’sI3Ky MOXKe Iepe-
cilyBaTHCs SIK aJIMiHICTpaTUBHE TIPABOINOPYIIEHHS, a B JIesIKuX (deaepantbHux
3eMJIIX HaBiTh K KPpUMiHAJbHE TTPaBOMOPYIIEeHHSA. 30KpeMa, 3rifHo i3 § 182.1
[ecceHCHKOTO 3aKOHY TIPO MIKOJY KOKEH, XTO HAIOJIETJUBO ab0 HEOMHOPA30BO
o36aBJse iHmy 0coby 060B’I3KOBOI OCBITH, IiAJATAE MOKAPAHHIO Y BUIJISII
1036aBJIEHHST BOJIi HA CTPOK JI0 MIECTH MICSIiB abo TporoBoMy 1mrpacdy B po3mipi
JI0 CTa BiciMzecaTu AeHHUX mTpaduux oguuutlsb [20].

Ha migcrasi 1iporo 3akony semiii 6arbku OyJir HEOAHOPA30BO IIPUTIATHYTI 10 Bijl-
MOBIZIAJILHOCTI 32 Te, 1[0 BOHK 1M030aBUJIM TPHhOX JiTeil 000B’I3KOBOTO IKIIBHOTO
HaBuanHs. [Ipu 1[bOMy BUXOBAHHS i HABYAHHS BiOYBAINCH ¥ JOMAIITHIX YMOBAX
3 ypaxyBaHHsIM ix Bipu i cosicti. ITicis HakmageHHs yeprosoro mrpady 6aTbKu
MoJIa/Ii KOHCTUTYIIHHY CKapry, B SIKiil MPOCUJIN BU3HATU HEKOHCTUTYIIHHUMU
nosoxkeHHs § 182.1 Teccencpkoro 3akony mpo mkosay. OCHOBHUM apryMeHTOM
crasno nocumanus came Ha § 171 KK, sikoto BperyJibOBaHO Ti/ICTaBU KPUMiHATBHOI
BiZIMOBIJA/IbHOCTI 3a MOAIOHI OpYyIIeHHsT 3 00Ky 6aTbKiB, i, BIANOBIAHO, 3eMJIs
Teccen He Masia MOBHOBa)KEHb HA BCTAHOBJIEHHSI KPUMIHAJIBHOI Bi/INIOBIIa/IbHOCTI
y § 182.1. Ak nacminox, Penepanvuuii Koucrurymiitnuit cyn Himeuunnn maB
BU3HAYNTH O3HAKWU CKJALy 3J04KHY, mepexdaderoro § 171 KK.

Pimennsm Bix 15 sxoBTHSA 2014 p. [6] Cya Busnas § 182.1 TecceHchbKOTO 3aKOHY
PO TITKOJIy KOHCTUTYIIWHUM i 3BepHYB yBary Ha Take. O0'€KTUBHI eJeMeHTH
ckJay 3aounny, nepeadbaderoro § 171 KK, HagHi y pasi, KIIO 3104KMHEIb IPy6O
MOPYINY€E CBili 000B’SI30K TKJIyBAaTUCS Ta BUXOBYBATH 0COOY, siKa HE J0CSTIa
16-piunoro Biky. IIpu 11bOMy cyn 3BepHYB yBary Ha Te, 1110 caMe JisiTHHS (i
a60 Ge3isIIBHICTD) He KOHKPETH3YEThCS B 3aKOHI 1 T1e MOJKe JaTh MiACTaBH JJIst
BUCHOBKY, 110 «1T030aBJIeHHsT 000B’sI3KOBOI OCBITH», sike BUKopucrtane y § 182.1,
mignazgae mig osnaku § 171 KK. IIpore 3micT 060B SI3KiB 11{0/I0 AOIJISILY Ta BUXO-
BAaHHSI MAa€ PO3KPUBATUCS 3 yPaxyBaHHSIM IIPABOBOTO iHTepeCy, 10 TTOCTABJIECHU
iz 3axuct § 171 KK. 3po6iieHo BHCHOBOK, 1110 HUM € SIK (Di3nuHe O/1aromosryddst,
TaK 1 MOPaJbHUM, 1 ICUXIYHUIT PO3BUTOK OCOOM, SIKA 3aXMINAETHCS, 30KpeMa, il
HiZIroTOBKA 10 Mail0yTHHOI PaBOBOI MOBEIIHKH, SIKA J03BOJUTH BIOPATHUCH i3
KUTTEBUMU 3aB/IaHHSIMU, BPAaXOBYIOUY YUNHHY CUCTEMY HOPM.

OpHak, kapaibHe moJjoxeHHs § 182.1 cnpsmMoBaHe BUHSATKOBO Ha 3a0e311€4eHHs
JIOTPUMAaHHS 3araJIbHOr0 0O0B’SIBKOBOTO BijIBi[yBaHHSI IIIKOJIU, SIKE PETYJIOETHCS
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3eMeJIbHUM 3aKOHO/aBCTBOM. OTike, IMpoaHaTi30BaHi KPUMiHAJIbHI T1OJIOXKEHHS
CJIYTYIOTh JIJIsSE 3aXKMCTY 3HAYHOIO MipOIo Pi3HMX mpaBoBuX iHTepecis. [1omo mpood-
JIEMU TIOPYIIEHHsT 000B’SI3KOBOTO Bi/[BilyBaHHSI IITKOJIN ¥ Pa3i 30e€peKeHHsT OCBIT-
HBOTO TIPOIleCy B JIOMaIHIX yMoBax, T0 Cy/i BUCJOBUB CYMHIBH, 1110 TaKe JisSTHHS
MOJKe CBIAYUTH PO 3J104KH, nepepbavennii § 171, a came HacTaHHS HACTLIBKK
cepio3HUX HACIAKIB JJIs IHTEJIeKTYaJ bHUX 31i0HOCTEN 0COOM, 10 CTAHOBJIATH
PU3UK 3aIOITHHS MIKOAM i1 TICUXIYHOMY PO3BUTKY.

VY Tekcri 3aKOHY BifiCyTHs BKasziBKa Ha (HOpMYy BHHU 0COOM. 3 IIbOTO IIPUBOLY
3aCJIyTOBYE Ha yBary IpaBoBa IO3UILiS CYLY, IO 3JIOYMH BUMHSETHCS TiTbKU
YMHUCHO $SIK 3 TIPSIMUM, TaK i 3 HenmpsMuM ymuciaom [17—18].

Moo cy6’eKkTa 3JI04MHY, TO OYEBHU/IHO, 10 0OOB’SI30K BUXOBYBATH i MIK/IyBaTUC
3a JiTei, 1o He gocarau 16-piyHOTO BiKY, CTOCYETHCS IEPIIOUEProBO OAThKIB,
OCKi/IbKM 3a0e31le4eHHs IHTepeciB AUTUHU, 11 cOoliaJbHUN, NCuXiynmii i ¢isuy-
HUI PO3BUTOK 3HAUHOIO MipoOI0 3asekaTh caMe Bijl HUX. BojHovYac He BUKJIOYa-
€ThCS MPUTATHEHHS 10 KPUMIHAIBHOI BiZITIOBIAIBHOCTI 0CI0, 1110 X 3aMiHIOIOTH,
30Kpema ormikyHiB. Hampukiaz, rpybe nopyiientst 060B’ 13Ky BUXOBYBATH Tl
OyJI0 MiATBEPIKEHO Y CIPaBi IMOA0 MaTepi, sika, He3BaKaloun Ha HEOIHOPa30Bi
0cobuCTi 3acTepekeHHsT 3 GOKY TIOJIIIT TPOTSTOM OTHOTO POKY, JIOIycKaia Oe3-
JISIBHICTD Ta He 3aBajuja ToMy, 1106 ii cuH mepebyBaB y TPyl ocib, 3 KOO
PETYJISIPHO BUYMHSIB KPaIixKKu |9, ¢. 249].

Ocoobaueocmi keanipixauii 3nouuny 6 pasi 1020 6UUHEHHA HA Mepumopii
30poiinozo xonpaixmy

3 ypaxyBaHHSIM BOEHHOTO CTaHy B YKpaiHi i akTuBHOI (hasu 60HOBUX it 0c00-
JIMBO I1iKaBOIO € mpakTuka 3actocyBanns § 171 Denepanpanm BepxoBauM cynom
Himeuunnu y BUnNaJKax, KOJIU MPUTATYIOTh 10 KPUMiHAJbHOI BiJIIMOBIIaJIbHOCTI
i3 MOJAJIBIINM 3aCY/IKEeHHAM GaTbKiB-pernaTpiaHTiB, sKi IOBEPTAIOTHCS Iij Yyac
36poitHoro KoH(IiKTY i3 mitbMu a0 Ipaky unm Cupii. Hanpukia, 1oKa3oBoo
€ Cy/loBa cIipaBa, 3a Marepianmamu sikoi 3 skoBTHsI 2015 p. mo 4 xBitHg 2019 p.
oOBUIYBaueHa SIK YWieH yrpynoBanus «lcaamebka gep:xasay (mam — /1) [y Hees-
poreiichKiil TepopucTUUHIi opranisaiii| Opaja ydacTh y [IisIX Ha T€PUTOPIi
Himeuuynnu ta Cupii. OkpiM 11bOTO, BOHA BHUiXasa 31 CBOIMU TPbOMa JiTbMHU Ha
teputopito I/] B Cupii, fie ocTiliHO IpokuBaja 3 HUIMU B 30HI HEMiXKHAPO/HOTO
36poiinoro KoHdIkTy. [iTH HEOJHOPA30BO 3a3HaBaJM OOCTPLIIB i He BiBiAyBajM
mkosy. Kpim Toro, o6BuHyBadeHa pasoM i3 HUMK Opasia ydacTbh y IyOJiuHiii
ctpaTi. Takosk JKiHKa HaBYMJIA CBOTO 15-piuHOTO CHMHA TIOBO/KEHHIO 3 BOTHEIIAIb-
HOIO 30POE0 B TPEHYBaJIbHOMY TabOPi OpraHisariii, o IPU3BEJIO 10 HOro BKJIIO-
YeHHS /10 YJIEeHIB 3JI0YNHHOTO YTPYHOBAHHSI, Ta Mi/aBajga MOKapaHHio 3 OOKy
«pediriiiHol noginii» [/l, Koy BIH BUCJIOBIIIOBAB CYMHIBHU B 11€0JI0TI1 OpraHisarii.
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LLi BimomocTi y cykymnnocri, 3a iepekonantsim DejiepanbHOTO CY/LY, CBi/[YaTh PO
MiZBUIIEHNI CTYMiHb Ge3BiAMOBizaIbHOCTI 3 GOKY 0O0BUHYBaYeHOI, BHACIIOK
4oro ity mepebyBaBajy il KOHKPETHOIO HeGe3IIeKO0 3a3HaTH iCTOTHOI KON
y CBOEMY (Pi3MUHOMY Ta IICUXOJIOTTYHOMY PO3BUTKY [21].

Y iHmmiit cymoBiil cripaBi 0OBMHYBaueHa BUBE3JIa CBOIX JABOPIYHOTO Ta OJXHOPIY-
HOTO CHHIB i3 (heiepasibHoi TepuTopii Ha KoHTpoaboBany I/[ wactuny Cupii, ne
MPOXKKUJIa 3 HUMU TIOHAJ /iBa Poku. OKpiM TOTO, MO AITH MPOKUBAIN HA T€pPU-
Topii, 1e BigOyBasmcs 60ioBi Aii, HebesmeKa AJst IXHbOro (DI3UYHOTO Ta MCUXiy-
HOTO 37I0pOB’st OyJia cripuunHeHa caMmuM (aktom repebyBanHs ix y Cupii. Uepes
BUXOBaHHsI CHHIB BiAMOBiAHO 10 imeosorii I/l Takox icHyBama HebGesleka, 110
BOHM OyAyTh IMOALIATH I HMiAXOAW Ta I, a TAKOXK BECTU 3JIOYMHHUIL c110ci6h
KUTTA [22].

[Tpuseptae yBary Te, 1m0 3a npaktukoio Dexeparproro BepxosHoro cyny Himeu-
4iHK K 37104nH, nepenbadennii § 171 KK, kpamidikyiorbes aii 6aThKiB, sKi
MPOXXKUBAIN 3 AUTHUHOIO MPOTITOM JIMIIE /IBOX MICAIB HA KOHTPOJAboBaHi I/]
yactuni Cupii, fie miOMYHUN TTOCTINHO 3a3HaBaB PU3UKY JJIS JKUTTS 1 37I0POB’S
Bit BUGYXiB Ta iHIIOTO 36POITHOTO HacHIbCcTBa [23].

BucHosku

[TikmyBaHHsI i BUXOBaHHS JiTell € MpaBoM i 000B’sI3KOM 6aThKiB (0cCi0, 110 iX
3aMiHIOIOTh), sKi BctanoByeHi Koncruryiieio MPH Ta perynstopanm 3akoHOIaB-
cTtBoM. BifnosizanbHicTh 3a 1oOro mopyiieHHs 3anpoBapkera y 1943 p. mursixom
nonosHerns KK @PH § 170d.

BusnavyasbHUM 71T pO3YMiHHST CYTHOCTI 3/10unHY, Tiepeabaderoro § 171, € mpa-
BOBMII iHTepec, SIKUI MOCTaBJIEHO I1iJ] 3aXKUCT: (hizuuHe GJArONoIyudsi, MOPaJib-
HUH i MCUXIYHWIT PO3BUTOK 0COOM, siKa He J0CST/Ia IICTHAAISTUPIYHOTO BiKY.
BpaxoByioun ioro ocob/IMBy BasKJIMBICTh, 3aKOHOAABEIb Mepe0aYrB 3JI04NH, K
JICJTIKT CTBOPEHHST HeOE3IeKH, SKUI MOKe BUMHATHUCS K ILISIXOM Jii, Tak i 6e3-
JUSJIbHOCTI. /719 NPUTATHEHHS /10 KPUMIHAJIBHOI Bi/IITOBIAJbHOCTI OCTAaTHBO,
11106 0coba CBOIM JIISTHHSIM CTBOPHJIa KOHKPETHY HeOe3IeKy TOro, IO 11e CIIPUYn-
HUTD iCTOTHY IIKO/Y MiAOMYHOMY B 0r0 (izndHOMY 200 TICHXIYHOMY PO3BUTKY,
IpuU3Be/e WOTO 10 3JIOYMHHOTO CIIOCOOY JKUTTS ab0 3aifHATTIO MPOCTUTYILIEIO.
3JI0YMH BUMHSIETHCS 3000B’s13aHUMU ocobamu (6AaThbKH, OMIKYHN) BUKJIIOYHO 3
YMUCHOIO (popMoIo BUHM. BaskyinBe 3HaueHHs 111010 KBasti(pikailii KpUMiHAIBHOTO
[PaBOIOPYIIEHHs] MAIOTh ITPaBOBI BUCHOBKH, chopmysiboBani DenepaibHum
Koncrurytitinum cymom ta Oenepanpbaum BepxoBauMm cynom Himeuunnu.

CyuacHa mpakTuka 3actocyBaHHs § 171 mommpioeTbcss Ha BUTIAAKU BUMHEHHS
NiSHHS K Ha TepuTopil demepaitii, Tak i 3a ii MeKaMM, 30KpeMa, y BUIIAJIKax
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BUi3y OaThKiB-penaTpiaHTiB i3 AIThMU 0 30HU OOMOBUX Iiif, a came 30pOiTHOTO
KoH(JikTy Ha Tepuropii Cupiiicbkoi Apabebkoi PecryOumikm.

Haenene mocikeHHs CBiIYNUTH TTPO BUCOKUU PiBeHb 3aXUCTY HIMEIbKUM
KPUMIiHAJIBHUM 3aKOHOM TpaB i iHTepeciB miteil. Ileit marepian moxe OyTu
KOPUCHUM 4K JJIs1 NMOAAJbIINX BITYM3HAHUX HAYKOBUX JOCJIKeHb, TaK 1 s
3aKOHOITPOEKTHOI JISIJIBHOCTI, 30KpeMa, SIK /10/IaTKOBUI apryMeHT Ha KOPHUCTb
BUJIIJIEHHST CAMOCTIHHOTO CTPYKTYPHOTO PO3Ainy (MiAPO3/Iinay), SAKUil BKIIOYAE
KPUMiHaJIbHI TIPABOMOPYIIEHHS TIPOTH CiM'i. 3acIyToBy€e HAYKOBOTO OOTOBOPEHHST
KpUMiHaIi3alis 3anoAisHHs 310unHoM, epegbadenum cr. 166 KK Yipainu, ne
TiJIBKM peasibHOl MIKOAM MOTEPIIJIOMY, a it CTBOpeHHs 3arpo3u (Hebe3mekn) ii
3aIO/[IIHHS.
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COUiaAbHOI gep kaBHOCTI B €Bponi
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Anoranisa

O0numu 3 HatibiALUL 3HAUYWUX COUianvHux docseznens XX cm. cmanu pospobka ii peaniza-
uist Konyenuii couianvioi depicasu 6 pamxax meopii OemMoxpamuunoi, npasosoi depicasu,
w0 3abe3neuye ONMUMATLHUL BAPIAHM COUIANLILOZ0 MA EKOHOMIUHOZ0 POICUMKY, 4 MAKONC
noximuuny cmabirenicmo y cycninvemei. [Josedeno, wo xoua nouunaiouu 3 1970-x pp.
nepioduuno OKpemi eKoHOMICMuU, NOAIMON0ZU i NPASHUKU Ni00aimos 20Cmpit Kpumuui
KOHUEenuyiln couianvnoi depicasu, npopoxyiouu i sanenad, nosumueni pesyivmamu i
mpancopmayii 6 e6ponelicoKUX Kpainax, a maxoxc po3dyoosa 6 pamxax €poneicvokozo
Cor03y €6poneiicokozo COUiaIbILOZ0 CRIBMOBAPUCTNEA 3ACCI0UYIOMb, WO COUIANbHA Oep-
HCABA MAE WAHCU He MUIbKU SUNCUMU, 4 T 3AIUWAMUCS 00HIEN 3 (PYHOAMEHMATLHUX
3acad Oepicasrocmi 6 0eMOKPAMUUHUX KPATHAX, 4 MAKONC eAEMEHMOM HAOHAUIOHALLHOT
opeanizauii enaou, eminenoi 6 €sponeticokomy Corosi. Memoio cmammi € ananis mpa-
OUUITIHUX T HOBUX GUKIUKIG COUIANLHILL Oepicas, wo 00YmMoem010my 3miny nioxodis 0o ii
DYHKUIOHYBAHHS, G MAKONC NPIOPUMEMIE HA CYUACHOMY emani po36UMKY OepiIasHO-Npa-
sosux i mincdepacasnux (inmezpauitinux) eionocuin. Knouosoro ideeio docnioncenns, saxa
11020 cmMpyKmypye, € mesa, 6i0nosiono 00 AKoi €8poneicvki depicasu, sSKi ymeopromo
06’ednany Eepony abo npaznymv 00 nei yeiimu, sk, nanpukiad, Ykpaina, nonpu me, uo
nanesjcamv 00 00HIEl UUBINI3AUITINOT CnitbHOmU, 36epizaloms 3a co6010 NPABo 6UOOPY M0O20,
K peazyeamiu 1Ha eKoHOMIMMI, COUiaIbHi, demozpagpiumi, mizpayitini, exoioziuni ma Kiima-
muuni euxauxu cyuacnocmi. Lleii eubip 3ymoemoe me, axum Oyoe maibymue Hauionaib-
nux modeietl couiarvrux depacas. Bionosiono do sasenenoi memu 6 cmammi 6UOKPEMAECHO
081 2pynu OCHOBHUX BUKAUKIG: Ycmanenux (Oemozpapiuni sminu, 30Kpema cmapinns nace-
JEHHS; 3MIHA CMAHOBUWA JHCIHKU 8 CYCNIIbCMSBI 1 HA PUHKY NPayi; 3MIHA PUHKY Npaui;
6idnicmv ma couianvie UKIIOUeHH) i HOGIMHIX (cmpimKe 3pocmanis emizpauii yxkpain-
COKUX JUKAPI6 ma MeOuunux cecmep; 6npoeadiceris MexHoL0Zil Wmyunozo Hmeiexmy;
HEKOHMPOILOBAHA MACOBA IMMIZDAUIsL; CMPIMKE 3POCMANIS THEANIOHOCMI 6 CYCNIIbCMEL),
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3 SAKUMU CTMUKAEMBCSL COUIANbHA Oepicasa i nepedycim CUCmeMa CoOuianiviozo abesne-
UeHnst, wo € i OCHOGHUM THcmumymoMm. Axuwo ycmaneni suxiuxu 00YMosI0ms Kopezy-
ganns npiopumemis i 3a60ais COUiANLHOL Oepacasu, mo HOGIMIHL NOMpPedyomy CYmmeaoi
Mmodepuizayii couianvioi Odepacasnocmi, adanmauyii ocmannvoi 00 HOBUX NOJIMUUHUX,
CKOHOMIMNUX 1 COUianvHux ymos ynxkuionysanns cycniivcmea. Iodarvwi docuioxcenis
06panoi npobremamuxu OoUinLHO NPOBOOUMIU 3 YPAXYBAHHAM ICHYCANHS NEGHUX MOOECU
coyianvioi depacasu, sxi 00’conyoms esponelicvki depicasu, ado 3a zeoepadiunum (cxan-
OUNABCHKA, KOHMUHEHMAbHA, ANHZIOCAKCOHCHKA, NI6OCHNHO-EBPONEUCHKA) Ul i0e0I02iunUM
(nibepanvna, KoHcepeamusHa, couiaL-0eMOKPAMUUHA, KOPROPaAmuend, couioapua) xKpu-
mepismu. 3acayz08ye na OKpemull PO3CUMOK nPoOdIeMa Peazyéanis CouiarvHoi depicasu
HA GUKIUKU eKOLOZIYHUX | KIIMATRUYHUX KPU3 A 8 KOHMEKCMI Ub020 PO32NAdY — CNieeio-
HOWEHHS COULaNbHOT 1 exoN02iunol (<3esenoi») Oepicasu.

KmouoBi cioBa: corianbHa jiepkaBa; €Bporielicbke colliajibHe CIIIBTOBAPUCTBRO;
BUKJIMKW; OIIHICTD; IHBAJIIHICTD; COLIANbHIIT 3aXUCT; COlliaibHEe 3aKOHOAABCTBO; YKpa-
ina; €sponeticprnii Coro3s.

Challenges as a Driving Force for the Modernization
of Social Statehood in Europe

Alla L. Fedorova*
ES Institute of International Relations of Taras Shevchenko
National University of Kyiv, Kyiv, Ukraine
*e-mail: alla.fedorova@gmail.com
Olha S. Holovashchenko
Research Institute of State Building and Local Self-Government
of the National Academy of Legal Sciences of Ukraine, Kharkiv, Ukraine

Abstracts

One of the most significant social achievements of the twentieth century was the
development and implementation of the welfare state concept within the framework of
the theory of a democratic, rule-of-law state which ensures the best option for social and
economic development, as well as political stability in society. It is proved that although,
since the 1970s, some economists, political scientists and lawyers have periodically sharply
criticized the concept of the welfare State, predicting its decline, the positive results of its
transformation in European countries, as well as the development of the European Social
Community within the European Union, show that the welfare State has a chance not only
to survive, but also to remain one of the fundamental principles of statehood in democratic
countries, and an element of the supranational organization of power embodied in the
FEuropean Union.The purpose of the article is to analyze the traditional and new challenges
to the welfare state which determine the change of approaches to its functioning and
priorities at the current stage of development of state-legal and interstate (integration)
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relations.The key idea that structures the study is the thesis that European states that
Jform a united Europe or aspire to join it, such as Ukraine, despite belonging to the same
civilizational community, retain the right to choose how to respond to the economic, social,
demographic, migration, environmental and climate challenges of our time. This choice
determines the future of national welfare state models. In accordance with the stated goal,
the article identifies two groups of major challenges: established (demographic changes, in
particular, population aging; changes in the position of women in society and in the labor
market; changes in the labor market; poverty and social exclusion) and new (rapid growth
of emigration of Ukrainian doctors and nurses; introduction of artificial intelligence
technologies; uncontrolled mass immigration; rapid growth of disability in society) faced
by the welfare state and, mainly, the social security system, which is its foundation. While
the established challenges require adjustments to the priorities and tasks of the welfare
state, the newest ones require a significant modernization of the welfare state, adapting
it to the new political, economic and social conditions of society.Further research on the
selected issues should be conducted taking into account the existence of certain models
of the welfare state that unite European states either by geographical (Scandinavian,
continental, Anglo-Saxon, Southern European) or ideological (liberal, conservative, social
democratic, corporate, solidarity) criteria. The problem of the welfare state’s response to
the challenges of environmental and climate crises deserves separate development, and
in the context of this consideration, the correlation between the social and environmental
("green”) state.

Keywords: welfare state; European Social Community; challenges; poverty; disability;
social protection; social legislation; Ukraine; European Union.

Beryn

3arpoBajKeHHsI COIIaIbHOTO 3a0e3MeUeHHs] € OJHUM i3 HaWOIIBIT BasKIMBIX
JIOCSAATHEHD JIIO/ICTBA, IIOKa3HUKOM HOTO MBLJII3aIIIIHOTO po3BUTKY. BoHO BuHM-
KJIO SIK IHCTUTYT HaIlIOHAJIBHOI JIep;KaBy 1 raay3b [IpaBa B €MoxXy 1HyCcTpiaisartil
(xirerp XIX — mouatok XX cT.). YHiBepcaJbHICTh COIIATBHOTO 3a0e3MeueHHsI
Ta BU3HAYaJIbHA POJIb Jlep;KaBU B HOTO 3aMPOBA/PKEHH] 1 PO3BUTKY IIPUBEJH 10
TOTO, III0 BOHO CTAJIO0 IMO3HAYATH HOBUI eTam y PO3BUTKY JEMOKPAaTUYHOI, TIpa-
BOBOI Jiep:KaBH, a 3 yacoM (micas [pyroi cBiTOBOI BiiiHI) 1 PUHKOBOI €KOHOMIKH,
OTPMMABIIK HA3BY «COIliajibHa JepkaBa» ab0 «leprKaBa 3arajibHOro 106po0yTy»,
3aJIe;KHO Bijl HaIlioHaIbHUX Tpaauiliii [1; 2]. ¥ apyriit nosoBuni XX cT. coriaabHa
JiepskaBa MepeTBOPUIAcss Ha OCHOBOIOJIOKHUM TTPUHIUTT (TUCAHUN Y TPajnILil
KOHTUHEHTATbHOI €BPOIN i HEMMMCAHUN — B AHTJIOCAKCOHCHKIN KOHCTUTYIIHHIN
TPaJuIlil) KOHCTUTYIIIHOTO JIaly CY4acHUX JIeMOKPATUYHUX JepskaB [3].

Curin 3a3HaunTH, 110 SIK HAITIOHATBHA JiepsKaBa, TaK i colliabHa ep;KaBa eBOJIIO-
1IOHYI0Th, TpaHchopmyioThes. Tpancdopmallisi HalliOHAJIbHOI ep:KaBu B X X—
XXI cr. BimbyBaeThcsi BHACHIOK po3many iMrepiit (mogatok XX cT.) Ta iz
BILJINBOM IIPOIIECiB PerioHaJIbHOI MiXK/Iep;KaBHOI iHTerpaillil (3armovyaTKyBaJio ek
mpoitec crBopernst B 1951 p. €BporieiicbKoro CriBTOBapuUCTBaA BYTIISA 1 CTa)
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ta Tiobamizarii (3 kinms XX cT.). Y cBoto depry, Tpancdopmaliiss comiaabHol
JepsKaBHOCTI BigOyBasiacsl Ha TJIi COIiaJbHOI MOJEpHi3allii, a TaKOK YHACJIIOK
3MICTOBOTO OHOBJIEHHSI TPAAMIIINHUX (DYHKINN Ta HEMOXKIUBOCTI e(heKTUBHOIO
BUPIIIEHHST HOBUX COI[aJbHUX TPOGJIEM TIONEePeAHIMU METOAaMK IeP;KaBHOTO
BTpydanus. CijueHHsIM Takoi TpaHchopmallii € AUCKYCii, 10 TPUBAIOTh Bijl
noyatky XXI ¢T., 3 TpUBOMY MOMOBHEHHS yCTAJE€HOI TeOopil AeMOKPATUYHOI,
COT[iaJIbHOI, TTPABOBOI JIepKAaBU HOBOIO CKJIAJIOBOI0 — €KOJIOTIYHOIO JIepKaBoio
(30KpeMa 0OrOBOPIOETHCS MOKJIMBICTH TOEAHAHHS B OXHIN KOHIENINI «green
welfare state» Ta <ecosocial state» JBOX IPUHIUIIB — COIAJIBHOI i €KOJIOTIYHOT
(«3emenoi» nepxasn)) [4—7], a Takok hopmyBanHst B MaciiTabax €Bporeicbkoro

Coio3y €BpoIeicbKOoro comiajabHOro MPOCTOPY 1 EBPOTIENCHKOI COIIaIbHOT MOJIET]
[8—11].

Hoga cTopinka B icTopii coriagbHOI gep:kaBH, 1MoB’sg3aHa 3 manaemieio COVID-
19 [12; 13], 3 dinancoBumMHU, MirpariiiHuMu Ta KJaiMaTUdHUMU Kpudamu [14—18],
a TaKoOX 13 POCINCbKO-YKPaiHChKOIO BiitHotO [19].

EBoJtiontist mixo/iB /10 BU3HAUYEHHS MICIST COIIAJIBHOL Jlep;KaBu cepell KOHCTH-
TYIIHHUX 3acajl AeP>KaBHOCTI, a TAKOXK MOPSAKY 11 (PyHKITIOHYBaHHS TPAIUIIITHO
BUKJIMKAIOTh CIJTECK MyOJIiKaIliil, MpucBAYeHnX i MailOyTHBOMY, 10 3aCBiUy€E
aKTyasisalliio KoHIemnlii, il 00yMOBJIEHICTh BUKJIMKAMU Ta 3arpo3aMy Ha BiImo-
BIJIHOMY eTalll CyCIIJIBHOIO PO3BUTKY. 3a3HayeHe J0/1aTKOBO apryMEeHTYE aKTy-
AIBHICTD i PAKTUYHY 3HAYYIIICTh MOAATBINTNX JOCTIKEHD 3 €l TIPOOIeMaTHKN.

Oryisip ritepatypu

Icropist mocisKeHb comiaabHol AepxkaBu (epskaBu 100pobyTYy) HaUy€e MOHA
CTO POKIB, MPOTSATOM SIKUX TTPEIMETOM HAyKOBHUX IMOTIYKIiB MOCTITHUKIB 13 Oara-
ThOX JIEPsKaB CTABAJIM Pi3Hi acleKTH 1boro (hislocohChbKOTO, MO TUKO-TTPABOBOTO
1 COlIaIbHO-eKOHOMIYHOTO (peHOMeRY. JlesiKi OCTi/KeHHs COolliaIbHOI Jiep:KaBu
MalOTh KOMIJICKCHUHM, MIXKJAUCIIUIIIHAPHUAN XapakTep, BOJHOYAC TPaJUIIITHO
nepeBaskae Ii/IXiJi CTOCOBHO BUCBITJEHHS OKPEMUX, Bi/[HOCHO BY3bKUX aCIeKTiB
il cTaHOBJIEHHS, €BOJIIONT, OpTaHi3ailil Ta (YHKITIOHYBaHHS.

TeopeTnuHni acnexkTn opranisaiii Ta GyHKIIOHYBaHHS COIiaJbHOI Jep:KaBu
TPAAUIIHHO TIPUBEPTAIOTH 3HAYHY yBary 3apyOisKHUX JOCJIHUKIB, a 3 KiHIISA
1990-x pp. — ykpaincbkux ¢hinocodis, TpaBHUKIB, MOJITOJOTIB, COIIOJOTIB.
CrekTp my6uikalliii BITYM3HSIHUX aBTOPIB MOCTYIIOBO HAaOJIMKAETHC 3a CTY-
[eHeM OXOILJIEHHs MpobJeMu i iX TIMOMHOIO 10 3axXiHOol IpaBoBOI TpaiMIlii:
Teopisd 1 icTOpis cTaHOBJIEHHSI 1 pO3BUTKY collianbHol gepskaBu (1. AkoBiok
[1; 2; 20], O. IlankesBuy [21]); criBBiiHOIIIEHHS COIiaIbHOL JIepsKaBy 3 1HIIUMU
koHcTutynitnnumu 3acazamu (B. laiinamaka [4], B. Kocosuu [22], A. Kpycsan
[23], 1. SIxkosrok [20]); corianbpha aepskasa i mpasa moannn (/. AbisizoB [24],
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B. Kosryn [25], A. @enoposa [26]); ocobmuBocTi HYHKITIOHYBAHHS COIiAIbHOT
JepskaBi B yMOBax rurobasiisaiiii Ta esporeiicbkol inTerparii (B. Taiizamaka [9],
O. Tososamtenko [27], 1. Crkosponcokwuii [28], 1. SIkosiok [11]); maiiGyTHE corti-
aspHoi fiepskasu (B. Taens [29], 1. Kiproc [30]).

Ockinbky, Ha BiZIMIHY Bijl TPaBOBOI Jiep;kaBy, (GYHKITIOHYBAHHS COIAIbHOIL JIep-
’KaBU TICHO TIOB’si3aHe 31 CTAHOM €KOHOMIUHOI CUCTEeMHU, HAI[IOHATbHUMU 1 KYJIb-
TYPHUMU TPATUIISIMK, OCOOTMBOCTSMHU HMOJITUYHOI CUCTEMHU JI€PKaB, TO He MEHIII
BaKJIMBUM HAIIPSIMOM TEOPETUYHMX IOIIYKIB € PO3POOJICHHS JeTepMiHaHT BiJl-
MIiHHOCTEH y MOJEJISIX COIiaIbHOI Iep:KaBH, sIKi 06’ €HYIOThCS 3a TeorpadidaHM
(cKkaHIMHABCbKA, KOHTUHEHTAJbHA, aHIJIOCAKCOHCbKA, IiBJEHHO-EBPOIIEICHKA)
a6o igeosoriunnM (JibepasbHa, KOHCEPBATHBHA, COIliaJI-IeMOKPATHYHA, KOPIIO-
paTUBHA, COJilapHa) KPUTEPISIMHU.

Hanpukinmi XX — Ha noyarky XXI cT. HallioHaJabHi MoOjiesi coliaJbHOl Jiep-
JKaBH, 3ITKHYBIINCH 13 HOBUM TJIOOATBHIM €KOHOMIYHUM CEPEIOBUIIEM, 3a3HATIH
Tpancdopmariii. Jebaru 1poro mepiogy B HayKOBIill JiTeparypi 1040 BILIUBY
riobasmi3arii i perioHaabHOI iHTETpAIii Ha COIAIBHY J€PKABY BUSIBIJIUCS TiCHO
NOB’I3aHUMH 13 HAYKOBUMU IIPAISIMU TIPO KpU3y coltianbHoi aepxkasu 1970-x pp.
Xoua oueBUIHO, 110 II06ai3allisa Ta eKOHOMIYHA IHTerpallis MaloTh TIEBHUIL 3B’s-
30K i3 COIIaJIbHOIO JIEPsKaBOI0, OJTHAK TOUHA IMPUPO/IA 1THOTO 3B’SI3KY 3aTUIIAETHCS
JI0 KiHIIsT He3pO3yMisioin. BuBueHHs 3B's13Ky MixK r100asri3alli€o i eKOHOMITHOIO
iHTerpartiiero, 3 0HOTO OOKY, Ta COI[AJIbHOIO JAEPKABOIO — 3 IHIIOTO, CTAJIO MiXK-
JMCIUILITHAPHOIO TIPOGJIEMOIO Ha IIePEeTHHI TPABO3HABCTBA, OJIITOJIOrI, COI[0I0-
rii Ta ekoHoMiku. HeBUIIaKoOBO, OCTAHHIMU AECATUIITTAMHA BILIUB I100asi3arii
Ha COIliaJIbHY JIep:KaBy CTaB OCHOBHUM ITUTAHHSM Y TOPIBHSJIBHUX ITPABOBUX
nocmipkerHax (A. baguna [31], O. TonoBamenko [27], I. Kpecina ta H. Xoma

[32]).

[Tonpu 3HauHWiIT MacKUB 3apyOiKHOI 1 BITYUM3HSHOI HAYKOBOI JliTepaTypu 3 Ipobie-
MaTHKH COI[aJbHOI JIepsKaBy CJIiJI BUSHATH, 10 TpaHcdopMartist OiIbIn ycTaJeHnX
BUKJIMKIB, a TUM OiJIbIIIE [TOSIBa HOBUX BUKJIMKIB i 3arpo3 (DyHKIIOHYBAHHIO JIep-
JKaBU 1 CYCIILIBCTBA 3YMOBJIIOE OHOBJICHHSI TI/IXO/IIB /IO TIPOBE/IEHHS €KOHOMIUHOI,
cotiabHOl, eMorpadivyHoi, MIrpariiiHol TOJITUKH, IO He MOKEe He TO3HAYNTHCS
Ha (bYHKITIOHYBaHHI colliayibHOIL fep:kaBu. Lle, y cBoio uepry, Hajlae aKTyaJabHOCTI
MOAJIBITM PO3POOKAM 3a3HAYEHOI MPOOIEMATHKIL.

Marepianu Ta MeTOaU

Koncturyriiline 3akpirnieHHsT IPUHITAITY COIiaJbHOI JIepKaBU Ha KOHCTUTYIIIH-
HOMY PiBHI He 03Haya€ iioro nmoBHoro cxBasieHHs. llle 3a yaciB Beiimapcbkoi
Himeuunnnu [20], a ocobimBo 3 kinig 1970-x pp. (nepiox HadToBUX KpuU3)
MepioINYHO JIYHAIOTh 3aKJUKU /10 IEMOHTAXKY collianbHOl fepxaBu [33; 34].
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OCHOBHUI aprymMeHT, 10 TPAAUIIHHO HABOAUTHCS KPUTUKAMU, CTOCYETHCS
(binancoBoro acniekty. [HIIMIT HATPSIM KPUTUKKU CTaBUTD I1i/[ CYMHIB CEHC ITpOBe-
JIeHHS JIep:KaBoi0 COIlialbHOI MOJMITUKU. B ymMoBax (hyHKITIOHYBaHHSI PUHKOBOI
€KOHOMIKH, JOMiHYBaHHS 1HIWBIyaabHOI CBOOGOAN MPOMAryeETHCS PUHKOBUN
/X110 peasti3allii AesiKUX COliaibHUX (PYHKILIN, a TAKOXK /eleHTPaTi30BaHNN
crioci6 BupimeHHs comiaabHuX mpobiem [35].

OxpeMi aBTOPU PO3TJISIAIOTH TJI06AI3AII0 SIK HerepeOGOpHY CUJLY, MO0 PYHHYE
CyBEPEeHITeT, HAIlIOHAJIbHY aBTOHOMIIO i COIliaJibHY JIepKaBy, NPU3BOJAIYN /10
perpecy OCTaHHbBOI, & TAKOXK MOKJIUBICTbh CTBOPEHHS aJIbTEPHATUBHUX MeXaHi3MiB
coriabHOTO 3abe3nedeHns [36—37].

Heymnepekeni 1oc/1iiHUKN BUCYBAIOTD JIBI Ti10Te3H, MIOB’3aHi 13 B3AEMO3B I3KOM
ruobasisaliii Ta coliajabHOI JepxKaBu: rinoresa e@eKTUBHOCTI mepegdavae, 1o
ryobastizallist 3MEHIIyE PO3Mip JepPsKaBHOTO CEKTOPY Ta 3MaTHICTH YPsiiB (hiHaH-
CyBaTH COIlia/ibHy Jiep:KaBy; TiroTe3a KOMIEHcallii, HaBaku, mepeabavae, mo
riobastizaitist BUKJIUKAE OiIbI BUCOKHIT MTOMUT Ha COIliaJibHe CTpaxyBaHHs, IO
IIPU3BOIUTD JI0 PO3LIMPEHOI AepsKaBy 3arajibHOro 106podyTy. EMmipuuni gami nmpo
B3aEMO3B’SI30K TI00asi3alli ta fep:kaBu 3araabHOTO 100POOYTY HEOMHO3HAUHI.
[Ipore nmopiBHANBHMIT aHAJI3 IIOKa3ye, 1[0 3arajoM ruobasizaliis 36iabImia
JepsKaBHI CEKTOPU B ychboMy ¢BiTi. OcoOJIMBO MO3UTUBHUM € BIUIUB COI[aTbHOI
riaobanizanii. Edexru, Bukankani riobasisaiieio, Oy CUIbHINIMMUA Y KpaiHax
OECP. 3arasnpha it ekoHomiuHa robasisarii 3SHU3UIN BiIHOCHY IIiHY JeP/KaBHITX
Buzartkis. Ii cBiguuTh 1po Te, 110 ruobaiszailis 3arajioM He CTaBUTbD IIijl 3arpo3y
iCHyBaHHS COITiaJIbHOI iep:kaBu [38].

Ile, y cBOIO 4epry, ClIOHyKa€e MPUOIYHNKIB KOHIENIIii 3aXUIaTh COMiaJbHy JIep-
JKaBy, 1110, OJIHAK, HE O3HAYAE «KOHCEPBAIliI0» KOHKPETHOI MOJIeJIi TaKoi jiepsKaBu’.
Piu y Tim, 1110 cotliasibHa iep;kaBa IEeMOHCTPYE CTIHKICTb Y TUTAHHI IEMOHTAXKY
a60 HaBiTh ckopodeHHs. Cuiii 3BaskaTH Ha Te, MO OyAb-AKi IHIIIATUBU 1010
CKOPOYEHHSI COIATbHUX TapPaHTiil i pOrpaM € HeMOMyJISIPHIMU cepell BHOOPITiB
i Tomy aysxe HeGe3leuHi s MOJITUKIB YK TapTiii, SKi IparuyTh OyTH Tepe-
obpanumu [39; 40]. Ile nos’s3anH0, 30KpeMa, 3 TUM, IO CYYaCHi CyCIiJbCTBA HE
nos6aBJieHi GaraTboX colliabHUX MpobJeM?, iki He MOKYTh OyTH BHpilleHi aHi

! KpuTuku MOKYTh 3a3HaBaTU CTPYKTYPa i CII0COOU COIIaIbHOTO BTPYUYAHHS COIAIbHOI JIepsKaBH, 1110,
OJ/IHAK, He CTaBUTD I1iJi CYMHIB caMe ii iCHyBaHH.

2 JiieThesl PO COI{AbHI TPOBIIEMI, O TOB'SI3aHi 3 PUINKAMH, CIPUYMHEHIMH TPOIECOM CTAPIHHST
CyCIIJIbCTBA, MACOBOK MIrpallieto Jojel, aeginuToM TpaauiiiitHux pobounx Micip (30KpeMa, BHa-
CTiIOK et OLIBIIOr0 BUKOPUCTAHHS IITYYHOTO IHTEIEKTY ), EKOJOTTUHIME | KJIIMATUUHUMHE TPO6-
JIeMaMHU, 3POCTAI0Y0I0 HEPIBHICTIO, a TaKOK (DIHAHCOBUMU KPU3aMU TOINO. Taki BUKJIMKM i 3arpo3n
MaioTh YHiBepCaJbHUII Xapakrep, a OT/Ke, BINIMBAIOTh HA COIaJbHI gepKaBu B Oyib-sKiil KpaiHi.
BoaHouac BOHU MOKYTh MaTy crienuiky Ioao KpaiH, ki 1mepebygioByioTh IHCTUTYTH COIIaIbHOTO
3a0e3IeueHHs], a[IalTyoun iX 0 PUHKOBOI €KOHOMiKM a00 0 BMMOI iHTerpamiiiHoro ob’eqHaHH,
KO HAeThCs PO €BPOTENChKY iHTerpaiio [43].

ISSN 2414-990X. Problems of Legality. 2023. Issue 161 235



®edopoea A. J1., lonoeawenko O. C. BUKIUKU AK pywiliHa cusia MoOepHi3ayji...

IHAMBIIyaJIbHO, aHI B PaMKaX CTPYKTYp TPOMaJSHCHKOTO CYCIiJIbCTBA, aHI Ha
piBHI MiciieBOI Biajin. 3a IMX YMOB PiBeHb HAI[IOHAJIBHOI JiepkKaBu B GaraTbox
BUIIa/IKaX HallKpallle MiJIXOAUTD /IJis BIIPOBA/KEHHS COIiaJIbHUX ITPOrpaM Y Biji-
TTOBiZIb HAa HOBI BUKJIWKHM 1 3aTPO3M.

Boanouac, nocuimpkyioun (heHOMEH colliaibHOI IepsKaBH, CJIijl 3BaKaTU Ha Te, 110
COIliaJIbHI TIPOTPaMU COIIAJIBHOIL /IepKaBU He MOKYTb PO3IIUPIOBATUCS TIBUIIIIE,
Hi’K PO3BUBAETHCSI eKoHOMiKa. Ile, 30kpema, o3Hauae, Mo B KOKHUIM KOHKPETHUI
MOMEHT CBOTO PO3BUTKY ICHYE <«CTeJisl» COIliaJibHOI Jeps;kaBu (1€l BUCHOBOK
CTOCYETBCS PIBHOIO MipOIO i €KOJIOTIUHOI fepkaBu) [41—-42].

PeByJIbTaTI/I Ta 06I‘OBOpeHH§l

CyTHicTb corianbHOI sepKaBU 3yMOBIIOE TTOTPeOy B MPOBEAEHHI aKTUBHOI
COITIAJIBHOI TIOJIITUKU Ta BUKOPUCTAHHS e(DeKTUBHOTO MeXaHi3My 11 peasiisarfii
3 METOIO 3a/I0BOJIEHHST JKUTTEBUX TOTPeD JIIO/EH, MOKPAIeHHsT YMOB Ta SIKOCTi
IXHBOTO KUTTsL. XapakTep i HAlPSIMU COLIaAbHOI IOJITUKK, a TAaKOXK 3acO0M Ta
iHCTpYMeHTH il peasizartii GopMYIOTHCS IEPKABOIO 3 YPAXyBaHHIM OCOOJHBOCTEN
coriaabHol cepu sk 00’ekTa perysoBaHHs [44].

Kputuka corianbHOl fiep:KaBU TPAUIIIHO MICTUTh 3BUHYBAaueHHS B TOMY, IO
IHCTUTYTH TII€] /iepsKaBU He BiJINOBIZIAIOTh HA HOBI BUKJIMKU 1 3arpo3u, 1110 MOCTa-
I0Th TTEPEJ CYCIITIbCTBOM, a TAKOK He BPaXOBYIOTh ab0 TMPUHANMHI a/IeKBaTHO He
pearyioTh Ha HOBIi comiaabHi pobemu. KoxkHa ernoxa, 30Kpema MOoCTiHayCTpi-
aJTbHa, MO3HAYAETHCS HOBUMHM CHEIU(IuHUMU COIialbHUMK TIPOOIEMaMH, IO
BiZIPIBHSIOTHCS Biji MpobJIeM, sIKi BUpilTyBaJia colliabHa JepskaBa Ha MOTEePEIHiX
eTarmax cBoro (yHkiionyBanud [2]. Ile ogHavae, 110 JOCTITHUKN TOBUHHI BUXO-
AT 32 MEXKI CTATUYHOTO PO3YMIHHSI COIAJIbHOTO 3aXUCTY, a OTKe, BUXOJUTU
3 TOro (haxTy, MO MEPIOANIHO BiIOYBAETHCS 3MiHA IIBOBUX TPYII, SKi TJIsI-
raloTh COIIaJbHOMY 3aXUCTY, MPIOPUTETIB Y BUTPAUYAHHI JE€PKAaBHUX KOIITIB,
a TaKo’K MOopa3y HOBOTO MOEAHAHHS (HOPMATbHUX i HepOPMAIbHUX €JIeMEHTIB
COIIAIbHOTO 3aXKCTY', 110 MOKHA TIPOCTEKUTH Ha TIPUKJIaji 6araTboX COIiaIbHUX
rpyii, 30KkpeMa mirpantis? [46—47].

! TIpoTucTaBIEHHS i BOMHOYAC B3AEMO3B'SI30K  «HE(OPMATBHOTO» Ta «(hOPMATBHOTO» € XapaKTEPHOIO
03HAKOIO JMCKYPCy corianbHoi momitnku. Hedopmampamii comiaqpHUil 3aXUCT — e 3aXHCT, IO
3a0€311e4y€EThCSA MIKOCOOUCTICHIMEI MepeKaMu IPOMaJITHCHKOTO CYCIILIbCTBA, TOI AK (hopMaabHUiL
COTIAIBHIN 3aXWCT — I[e IiJIeCTIPSIMOBAHA MiSTbHICTD TPOMINTBHUX /IepPsKaBHUX OPTaHIB Ta yCTAaHOB
[45].

2 Tak, a1 comiaibHol AepskaBu B HiMeuuwHi XapakrepHe BMKOPUCTaHHS CyOCHIIapHOIO KOPIIOpa-
TUBI3MY, B SIKOMY HeJep;KaBHI Ta HeKoMepliiiHi cyb'exTu (mepeaycimMm 1icTh MPOBIAHUX acolfariii
comianproro 3abesneuenns: AWO (Couianbauii 106pobyT pobitHukis), Diakonie (mporectanTchka
acoriaitisn), Caritas (karosmipka Oaroziiina acomiauis) (Himeuskuit Yepsonuit Xpecr) ta ZWST
(eBpeiicbka OuaropiiiHa acomiaiis) saliMalOTh NpUBiIEliOBaHe CTAHOBUINE Yy HaJaHHI COMiaJbHUX
nocayr [45].
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Yemaneni euxauxu ynxuionyeannio couyianvioi depicasu

Jlemozpaghiuni aminu, 3oxpema cmapinms naceienus

3a mkanoio OOH crapum HaceseHHSI BBAa)KA€TbCA TOJ1, KOJU YacTKa JIOJeil
BiKOM TIOHa/[ 65 POKiB cTaHOBUTD OLIBIN K 7 %. B YkpaiHi BoHa 3arajiom 1ocsr-
nysa Maiike 23 %! 31 30iabIIeHHSM YNCETBHOCTI JITHIX JIIOAEN 3POCTAIOTDH
BUTPATU CUCTEMU OXOPOHU 3/10poB’s 1 meHciitnoro dhouxy. Ha gymky O. Imanyna,
Taka CUTyallid € pe3yJibTaTOM TOTO, 10 B YKpaiHi peasi3yeTbcsl colliaTbHO-e-
KOHOMIYHA TIOJIITUKA, ajle HeMaE OKPeMoi JeMorpadiuHol MoJiTUKU. YKpaiHili
He MOJKYTb JIO3BOJIUTH cOO1 MaTH JBOX i Gijibllie [iTell Yyepe3 HU3bKY 3apOOiTHY
MJIATHIO, BiZICYTHICTD BJIACHOTO JKUTJIA 1 HEPO3BUHEHY COIIAJIbHY iH(PACTPYKTYPY.
Ha curyaitito BusimBae i Te, 1110 3MiHWJIACS PENPOAYKTUBHA TOBEIHKA JKIHOK:
CIIOYaTKy BOHM POOJISITH Kap €py, a BiKe MOTIM CTBOPIOIOTH CIM'I0 1 HAPOIKYIOTh
miteit. Tpaguiiiinuii aust Ykpainy craTeBuil aucOaniaHc Ha KOPUCTD JKiHOK, IO
yepe3 pocCiiichbKo-yKpaiHChKy BiliHy cTaHe Iie Oi/Ibill 3HAYHUM, Ta MaHIeMis
COVID-19 Takox HeraruBHO NO3HAYAIOThCS Ha JeMmorpadivniil cutyarii [48].
OueBunHO, MO BKpail HETAaTUBHO Ha IMPOIEC CTaPiHHS TMO3HAYUTHCA MiTrparisg
yKpaiHiliB 10 €Bpornelicbkoro Coio3y, 1110 3yMOBJIeHa POCIIChKOI0 arpeciern. 3a
JAHUMM COIIOJIOTIYHUX OIMTYBaHb, Big 6 10 18 % (3aneskHo Big vacy onury-
BaHH:) 3 Mailke 8 MJIH yKpaiHChbKMX OiKeHIIIB, SKi nepebyBaiorh B €C, He MaiOTh
HaMipy MOBepHYTHUCS 10 YKpaiHu. 3a X yMOB YKpaiHi Ha eTarli MiAIT0TOBKYU 10
Berymy 110 €Bporneiicbkoro Coio3y Oy/ie CKIaIHO He TiMbKYA CTBOPUTH PO3BUHEHY
cucTeMy TIeHCilTHOTO 3abe3nedeHHs, sika O BiAMOBIala 3araJbHOEBPOIEHCHKITM
CTaHJApTaM, a i JIOCUTh BaKKO Oy/e TMiATPUMYyBaTH HaBiTh HasIBHY CHUCTEMY B
cepeHbOCTPOKOBIiI T1eperekTuBi. Takok He JOBOAMTHCS OYiKyBaTU 30i/IbIIEHHS
iHBecTHUIIIH Yy chepy OXOPOHY 3/I0POB’s, SIKOI0 HEXTYBAJIN MOTEePeHIMU POKAMU.

3MIHA CMAHOBUWA ICIHKU 8 CYCNIILCMEL 1 HA PUNHKY NPaul

Cunin moroguTHcs 3 BUCHOBKOM JIOCJIIIHUKIB, SIKi BBa)KAOTh TOSIBY KiHOK-Ma-
TepiB HA PUHKY TIpalli OJJHUM i3 HaUBaKJIUBININX YUHHUKIB PO3BUTKY CY4yacHOI
comianbHOi fep;kaBu |35, c. 3]. Moaesb ciM'i, IIPOM SIKO1 € YOJIOBIK-TOYBaJTh-
HUK, a KIHI BIZIBOAUTBCS POJIb MIKJIYBAJIBHUIL 32 JAITbMU, XBOPUMU 1 4IeHaAMU
ciM'1 moxmIoTo BiKY, OyJia BIACTUBA COINAJBHIN ep:KaBi Ha MOMEPEHIX eTamnax
ii dyHKIioHyBaHHg?. BU3HauaibHOIO 03HAKOIO CY4aCHOTO CTaHY COIiabHOI

! Hacenennst Ykpainu cTpiMKO cTapie, TOMy 10 y HAC BUIIA, Hi3K B €BPOTIi, CMEPTHICTD, i HUKYa HAPO-
JoKyBaHicTb. [l YKpainu BiaacTuBi perioHasbHi 0COOGMMBOCTI cTapiHHs HacesneHHs. /lo Haitbimbn
«crapux» Hajexarb obsacti Llentpambroro i Cxigxoro perionis Ykpainu. Kpim Toro, mis Ykpainu
XapaKTepHi CyTTEBI BiZIMIHHOCTI 1[0/I0 PiBHA CTaPiHHS HACEJEHHS 3aJI€5KHO BiJl TUIY TloceseHHs. Tak,
3HAYHO BUIIMM PiBHEM CTapiHHS BUPI3HSAETHCS CLIbChKE HACEJICHH, BIKOBUI CKIIAJ] SIKOTO «3HECHUIIe-
HUI» MacoBOIO MITpPAIi€io MOJIOI i 0cib cepelHboro MparesaTHoOro BiKy B MicTa.

Ann Orloff 3azHauae, 1110 TeHAepHI BIIHOCUHU, BTIJIEH] y IO/ [Ipalli 3a CTATEBOIO 03HAKOW, 0O0B’s13-
KOBOIO TETEPOCEKCYATbHICTIO, TeH/iepHUMU (hOPMaMK TPOMAJISTHCTBA Ta MOJIITUYHOI YJacTi, i71e0s0ri-
SIME MY3KHOCTI Ta JKiIHOYHOCTI TOIIO, TOHEaBHA IIMO0KO (HOPMYBAN XapaKTep COIIAIbHOI ePKaBH.
Tak camMo iHCTUTYTH COLIANBLHOTO 3a0€3MeUeHHs, 110 PeANi3yBaIUCs COIIAIBLHO AEP/KaBO0, BILIU-
BaJIM Ha TeHaepHi BigHocunu [49—-50].

)
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JlepKaBu, HacaMIiepesl B 1i colliaJji-leMOKPaTUYHIN MO/iesTi, € YyTBep/’)KeHHS B
CYCHJIBCTBI ijlefi TapTHepcTBa B CiM'i, FeHJePHOI PIBHOCTI Ha PUHKY IIpalli Ta
CTBOPEHHST IHCTHUTYIIIi, 1[0 YMOKJIUBJIIOIOTH TIOEAHAHHS POOOTH 3 6ATHKIBCTBOM.
Curip 3a3HaYUTH, IO HA YTBEP/KEHHST IIPUHIIUAILY TeHEPHOI PIBHOCTI TO3UTUBHO
BILUIMHYJIa €BpoTieiicbka inTerpaitisi!. Boganouac, ne3Baxkatoun Ha mnosituky €C,
CIPSIMOBAaHY Ha IHTErparliio KiHOK Ha poOOYOMY Micili (HAIPUKJ/IAA, HaJaHHS
BIJITYCTKY TIO IOTJIS/LY 32 AUTUHOIO, 3aITyCK /IEPKAaBHUX MTPOTPAM, CIIPSIMOBAHUX
Ha TPOCYBaHHA PIBHOCTI JKIHOK Y TPodeciitHOMY JKUTTI), TeH/lepHa HEePiBHICTb
BCe I1e icHye, ocobamBo B perioni CxizHoi €Bporn.

Busnanus piBHMX IMO3UIIH HAa PUHKY Ipalli Ta BUCOKI BUTpPATH Ha JOIJI]] 32
NThbMU, HA BUXOBAHHS Ta OCBITY SKICHO 3MiHIOIOTh CHUTYallil0 BCEpeANHI CiM'1.
DaKTUIHO 3MIHIOETHCS YCTATIEHUI TTOPSI/IOK (DOPMYBAHHST CiMENL: TIi3HE CTBOPEHHS
ciM’i, TTOMMPEHHsT OHOCTATEBUX MIITOOIB, 3HIKEHHST PiBHS HApPOJKYyBaHOCTI,
3POCTaHHST KUIBKOCTI PO3JIydeHb, OcaabaeHHsT POANHHUX 3B’SI3KiB, 301/IbIIIEHHS
KIJIBKOCT1 CaMOTHIX JIIOJIel. Yce 11e CTBOPIOE /10/IaTKOBe HaBaHTaKeHHS Ha COIlli-
aJIbHY JIepsKaBy.

SMINU HA PUHKY Npayi

B exonomini noctingycTpiasbHOIO CyCIJIbCTBA IiepeBaXkae€ IHHOBAIIHUI CeKTOP
€KOHOMIKHU 3 BUCOKOIPOYKTUBHOIO IIPOMUCJIOBICTIO, iHAYCTPI€IO 3HAHb, 13 BUCO-
Kot0 uactkoio y BBII BuCOKOSIKICHMX Ta IHHOBAI[ITHUX MOCJIYT, @ TAKOXK Oi/IbIi
BHMCOKOIO YaCTKOIO HacesIeHHs, 3aiHATOro y cdepi MocJayr, HisK y IPOMUCIOBOMY
BUPOOHMIITBI Ta CiJTbCHKOMY TOCIIOAAPCTBI. 3aBASKU MPOIlecaM aBTOMAaTH3AaIlil,
poboTH3aliii Ta KOMITIoTepU3allii CUTyarlisi Ha PUHKY Tpali KapAuHAIbHO 3Mi-
HIOETHCST, 30KpeMa Bifi0yBa€ThCsT MPUPICT 3aiHATOCTI y cepi Mocayr i CKopody-
ETHCSI KIJBKICTh poOOYMX MiCI[b ¥ chepax OXOPOHU 3[0POB’sl, OCBITH, TYPU3MY,
JIepsKaBHOTO yTpaB/IiHHs (Ha dep3i — cdepa IOPUANIHUX MTOCAYT, Oyxranrepii),
a TaKOK IOB’S3aHUX i3 HM3bKO KBatihikoBaHOIO poboToro. Sk Hac/imoK, 30epi-
raeThest 3arpo3a 6e3pobiTTsL.

Bucoka aquHamika TEXHOJOTIYHOTO Ta TEXHIYHOTO Mporpecy Mpu3Be/ie 0 CUTYyallil,
KOJIM 3HAYHA YAaCTHHA JIOEH TPOTSATOM JKUTTSI BUMYyIIeHa Oyjie HeOHOPA30BO
3MiHIOBaTH cBoto Tpodecito. Ile, 30kpemMa, 03HAYAE, 1110 JIOINHI HEOCTATHBO Oy/1e
MPOJIOBKYBATH HABYAHHS JIJIST TOTO, MO0 TIpAIioBaTH B paMKaX CBO€i mpodecii,
iil moBezeTbest POOUTH TIEepepBy B Po6OTI, 1106 OTPUMATH TPUHIIUIIOBO HOBY
kBasidikariio [35 c. 4].

"Mle y cr. 119 PuMcbhKOro A0roBopy mpo €Bpoleiicbke eKoHoMiuHe criBroBapuctBo (1957) Gyio
3aKpiTJIeHO TPWHITAT PiBHOI OIIJIATH TIPAIli YOIOBIKIB i )KiHOK y flepskaBax-useHax. 16 motoro 1966 p.
3000 Gembrificbknx pobitHuIb BupoOHUKa 36poi Fabrique Nationaled” Armesde Guerrede Herstal
mpotsrom 12 TWKHIB cTpaiikyBasn i racaoMm «PiBHa mparis 3a piBry ormraty mparti!» [51].
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Bionicmv ma covianvie suxmouens

BignicTs 1 cotiasbHa 13011111 TOPYIIYIOTH IIPUHITAIIA COIIAIbHOI CIIPaBE/JINBO-
CTi Ta coliagbHOI coJiapHocTi. Konctutyiionamisaiiist coriagbHOI ep;KaBy CBiJI-
YUTH TIPO BU3HAHHS TOTO, 1[0 OCHOBHI MOTPeOU CYCIIBLCTBA B Tasysi 1006po0yTy
3aI0BOJIHATUMYThCS 13 CYyOCHIIapPHOIO YUYaCTIO JIeP/KaBH 3a PaXyHOK TIePepo3Iio-
JIJTy ZI0XO/IIB Ta HAJlaHHS MeBHUX JiepskaBHUX 1ocyT. ColliajibHa jiep;kaBa 3aXu-
A€ BiJ COLIaJbHUX PUBKKIB, TAaKUX K 0e3pobiTTs Ta GigHicTh. Take 3aBaaHHs
ypsiny, Hanpukaaza y Bemukiit Bpuranii, 6ysi0 Briepiie 3aKkoHOAaBYO 0popMIeHe
y 1597-1598 1 1601 pp., a sroxom y Burasiai 3akony mpo Gixaux (1834 i 1860),
IIOTIPaB/Ia, iX 3aCTOCyBaHHs He OyJI0 aHi MOBHWM, aHi ogHOMaHiTHUM. [Iporpe-
CUBHOIO HOPMOIO aHIJIIICHKOrO 3aKOHOAABCTBA OYJI0O pO3MEKyBaHHs OiIHAKIB
Ha JIBa KJIacu: TpalesziaTHi, abo Ti, XTO MOJKe IpallfoBaTh, Ta 3HecuJeHi (crapi,
CHPOTH, KyJIbTaBi, CJIiri, XBOpi, GoKeBiabHI TOIO). CXOKi MAXOAN 10 BUPIMIEHHS
npobsieM GiZIHOCTI MOKHA 3yCTPITH B icTOPIl iHIIMX KpaiH, 30KpemMa il YKpaiHu.

JlocmiskeHHsT Ta epsKaBHA CTATUCTUKA MiATBEPILKYIOTH, 10 1pobiema Oij-
HOCTI y OiJbIIOCTI KpaiH XapaKTepU3yEThCS CUCTEMATUYHOIO TEHAEHINEI 10
3pOCTaHHsI, a SBUINA COIaNbHOI 130511l HabyBaroTh puc crasocti. Hebesmeka
[UX SIBUIIL TIOJIATAE TIe i y TOMY, [0 BKa3aHi SBUIIA MAIOTh MTeBHUI TOJITUYHUI
BuMip. Xoua B IEMOKPATUYHIN Jep:KaBi OiiHI He SIBISIIOTH COOOI0 OPraHi30BaHMIA
i BIVIMBOBMIT esleKTOpaT Ha BUOOPAX, MPOTE, IMIJIKOM PEAThbHOI0 € MOKINBICTD iX
BUKOPUCTAHHSI MEBHUMU MOJITUYHUMU CUJAMM 11/l TIOTYJICTCbKUMU TacjamMu
3 METOI0 OTPUMaHHS BJaJW Ta peasisallii MPUXOBaHUX IHTEPECiB.

BignicTs i comianbHa i30Js11is CTaHOBIATH Hebesneky s 00’ eaqHanoi €sporu,
ToMy GopoThba 3 HUMU € BasKJIMBUM 3aBaaHHsM €sporneiicbkoro Corosy. Ilpa-
BOBUMH TijicTaBaMu JJisi OOPOTHOM 3 UMK sBUIaMU € cT. 3 J[oroBopy mpo
€sporneiicbkuii Coios, crarti 19, 145—-161 [oroBopy npo (GbyHKIIOHYBaHHS
€sporneiicbkoro Corozy ([JDPEC) ta posa. 111 Xaprii ocHoBHUX 11paB €BpoTieii-
cbkoro Coroay.

Bopotbba 31 3aUAHAMK Ta COIIAJbHOIO i30JIAIIEI0 PO3IOYAIACI JOCUTh PaHO,
Bizm 1974 p., 1 3BoaMacs a0 peasisailii €BporeiicbkuM eKOHOMIYHUM CITIBTOBA-
pUCTBaM TIJIOTHUX MPOEKTIB Ta miporpaM. OHaK yepe3 BiJICYTHICTh HAJEXKHOI
npaBoBoi Oasu il y Iiil ramysi yacto samepedyBasrcs. CUTyallist modyaia 3mi-
HIOBATHUCST Ha Kpalle Ticjs HabpaHHS YMHHOCTI AMCTEpAaMChbKUM JTOTOBOPOM
(1999), B sKOMY BUKOPiIHEHHs COI[iaJbHOI 30111l GyJI0 BUBHAYEHO OJHIEI0
3 1iseil corianbhoi mosmituku Crisrosapuctsa. Y 2000 p. 6ys0 crBopero Kowmi-
TeT COLIAJIBHOTO 3aXUCTY [JIs CHIPUAHHS CITBIIPAIll MiX /epKaBaMu-4JIeHaM1 Ta
Kowiciero (ct. 160 JJDEC). Jlicaborcbka crparerist (2000) crBopuia MexaHiam
MOHITOPUHTY Ta KOOPJMHAILi], 1[0 CKIAJAETHCS 3 TOCTAHOBKU 3aB/laHb, BUMIipIO-
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BaHHs OiTHOCTI Ha OCHOBI HAOOPY MOKA3HUKIB Ta OPIEHTUPIB, KEPIBHUX TIPUHITH-
B IS JePKaB-YIeHiB Ta HAI[lOHAJIBHUX IUIAHIB il 111040 60poThOM 3 GifHICTIO.
Y 2008 p. €sporieiicbka KOMicigd MpUiHAIa PEKOMEH/IAINI0 TO/I0 aKTUBHOTO
3aJIydeHHs JTio/ieil, BUKJIIOUeHUX i3 puHKy mpaiti [52]. Ha nep:kaBu-uienun nokia-
naBcst 060B’sI30K PO3POOUTH Ta peaslisyBaTH KOMILJIEKCHY BCEOCSKHY CTpaTe-
rif0 aKTUBHOTO BKJIIOUEHHS JIf0o/leld, BUKJIIOUEHUX 3 PUHKY IIpalli, 10 TOEIHYE
aZleKBaTHY IMiJITPUMKY JIOXO/iB, 30KpeMa, PUHKU Tpalli Ta JOCTYII 0 SKiCHUX
nocayr. ¥ rpyani 2010 p. Oyia samyiiena €pporeiichbka 1atdopma 60poThOM
3 OIAHICTIO Ta COIAJIBHOIO 130JIAIIEI0 IK OJHa 3 ceMu (hJlarMaHCHKHX 1HIIaTHB
crparerii «€spona 2020». ¥ 2017 p. €sporteticbkuii [laprament, Paga Ta Komicis
MMTACAIN MIKIHCTATYIIIIHY eKIapailtiio mpo €BponeiicbKnii CTOBM COIaTbHUX
npaB (EPSR) [53], sikuii BU3Ha4Ya€ COIiabHUI 3aXUCT Ta iHKJIIO3UBHICTD SIK
omHy 3 Tpbox kmo4oBuX chep. EPSR OyB Bukopucranuii fis 3amycky HU3KA
3aKOHO/IaBUMX Ta MOJITUYHUX iHiliaTuB, Takux sk /Iupexktusa (€C) 2019/1152
PO TPO30pi Ta mepeadadyBani ymoBu mpaiti [54], Permament (€C) 2019/1149
po cTBOpeHHsT €Bporieiicbkoro oprany 3 mpaiii [55], Pexomenaariiio Paan Big
8 muctonaza 2019 p. mpo moCTyN Z0 COIIANIBHOTO 3aXUCTY [ MPAIIOIOUNX Ta
camozaitusaTux [45], Hupextusa (€C) 2022/2041 mnpo ajekBaTHY MiHIMaJIbHY
3apobiTHY IUIATY, CIIPSIMOBaHY Ha GOPOTHOY 3 GIAHICTIO cepes mpaiodnx [57].

Crpareris «€Espomna 2020» nepeabavasa CIiJbHY IJIs JIep/KaB-uJeHIB MeTy
B 60poTHOI 3 GiAHICTIO Ta COLIATBHOIO I30JIAIIEI0: CKOPOTUTHU KIJIBKICTh €BPOIIEii-
IiB, IKi JKUBYTh 3a HAIlIOHAJIBHOIO MeKero OiHOCTI, Ha 25 % Ta BUBecTH 3 Oij-
Hocti oHax 20 mizpitonis ocib 1o 2020 p. IIpote 1iei MmeTn He GYII0 TOCSATHYTO,
BHaci1ok yoro Kowmiciga y 2021 p. BusHauuaa HOBY OCHOBHY MeTY ILIaHy Jiii
«EBpOITENChKUIT KOMIIOHEHT COIIaTbHUX MPaB» — CKOPOYEHHS KiJTbKOCTI JITO/IEN,
SKI JKUBYTH y OIHOCTI, He MeHIIIe HisK Ha 15 MiJbIIOHIB (BKIOYAIOYN He MEHIII
sk 5 minbiioniB miteit) mo 2030 p. Bignosiani i Ha piBHi gep:xas-uneniB €C
Oysin nipezicTaBiieHi y yepsHi 2022 p.

[Tnan mitt EPSR 2021 p. mepen6auyaB peasisalfiio TaKuX MpaBOBUX iHINIaTHB:
crparerito €C mono npaB autunu 58], pekomenaiiiio Paau 1momo cTtBopeHHst
€Bporneiichbkoi rapaHTii ang giteir [59], €spomneiicbky maaTdopmy 3 60pOTHOM
3 6e3[I0MHICTIO, peKOMeH1aIlito Pau 1mo/10 10CTaTHOTO0 MiHIMAJIBHOTO JOXOJLY,
1o 3abesneuye akTUBHY iHTerpaitiio [60], pekoMeHaaIliio TPy BUCOKOTO PiBHS
3 MUTaHb MaOYTHHOTO COIIATBHOTO 3aXUCTY Ta JAeP/KaBy 3arajbHOTO 100po0yTY
(2023) [61]. YkazaHi JOKyMEHTH MiCTUJIM PEKOMEH/allii MO0 BAOCKOHAJIEHHS
CHICTEM COIIIAIbHOTO 3aXUCTY Ta JePsKaBU 3araJibHOTO 100POOYTY.

Ta yBara, siky npuaiisiiors B €sporneiicbkomy Coi03i MaitOyTHHOMY COIaIbHOT
JIepPKaBU 1, 30KpeMa, MUTaHHIO 60POTHOM 3 GIAHICTIO i COLiaIbHUM BUKJIIOYEHHSIM,
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€ peakirieto Ha 1o3uiliio rpomaasa €C: onuryBanHs €BpobapoMerpa, IIPUCBIYeHe
CIIPaBEeIJINBOCTI, HEPIBHOCTI Ta MiKITOKOJIIHCHKIN MOOLIBHOCTI, 3aCBIAYMIIO, IO
MeHIIIe TTOJIOBUHU €BPOTIEHIIIB BBAXKAIOTh CYCIHIJIBCTBO CIIPABEJIMBUM 1 PIBHUM,
i mepeBaskHa OiMBIIICTD MATPUMYE CUIBHIINY COIiaTbHY TOMITUKY [62].

Hoei euxauxu couianvuii depicasi

Cmpimxe spocmanms emizpauii YKpaincoKux 1ikapie ma meouunux cecmep

YHaciiok MacoBOl eMirpaiiii JiikapiB Ta MeJMYHUX cecTep B YKpaiHi MOPYIILy-
€TbCSl TIPUHIUI PIBHOTO JOCTYIY /10 MeAMYHUX 1ocayr. OXopoHa 3/10poB’s €
ceporo, KOO coliasibHa jiep;KaBa TPAAUIIIHO OMIKYETbes (Briepiie 19 cepa
CYCHIJIBHOTO JKUTTS YBIUIIIA 10 30HU BiJIITOBIIAJIBHOCTI TMOJIIIEIChKOIL JiepsKaBu
y XVIII ct.!). Ileit BUKJIKK [TOCTaB He JiKIle Tlepe/l YKPaiHOw0?, BiH BUSIBJISIETbCS
B Garatbox jepskaBax-uneHax €C, sokpema Benukiit Bpuranii [64], mo jmmre
YCKJIQJHIOE CUTYyallito Ha puHKY mparii. OditliiiHol cTaTUCTUKK TPYIOBOI eMirpaitii
MeJITTPaIliBHUKIB 32 KOP/IOH He icHY€E. 3a JaHUMU MPOMCIIIKNA MeATPalliBHUKIB
Ykpainu, MmopivHo KpaiHy 3a/uiiaioTh 6 TUCsY JiKapi®. 3a KOPAOH BUIKIKAIOTH
mepeBaskHO JIiKapi BikoM 10 35 pokis. Crpusie Takiil emirpaiiii il Te, 10 CXigHO-
€BpoIeiichbKi fep:kaBu-uienn €C crpocTuan mpoiiec HocTpudikariil [uIiomis
UL YKPATHCHKUX JIKapiB, sIKi 6aKatoTh MpalfoBaTH B IMX KpaiHaxX. 3a JaHUMU
MinictepcTBa 0XOpoHU 3110pOB’a YKpainu, ctanoMm Ha 1 ciunsg 2020 p. y kpa-
ini He Buctayasno 33 707 mikapiB i 35 Tucsu (DaxiBIliB cepeiHOrO MeIUIHOTO
nepconaiy. OcobiuBuii nediuT icHye cepesl By3bKONPOMIIbHUX CIIEI[ialiCTiB,
HacamIiepe/i TPaAHCILIAHTOJIOTIB, IMyHOJIOTiB, TOKCHUKOJIOTIB, aHecTe3iosoris [65].
Y nepiox manzgemii 1 pociiicbKO-yKpaiHCbKOI BITHU CUTYaIlisl JIUIIE TTOTIPIINJIACS.

Ynpoeadacenns mexnonozii wmyunozo inmenexmy

[ITyuynnii iHTEJIeKT Ma€ 3HAYHMIT TOTEHIiad AJs AOMOBHEHHS i 36i/MbIIeHHS
JIIOJICBKUX 3/1I6HOCTEN, 1110 3abe31evye MmiABUIeHHs IPOAYKTUBHOCTI mpalii. AJje
3 TEOPETUYHOTO 1 MPAKTUYHOTO TOTJISIAY BIJIUB IMITYYHOTO IHTEJIEKTY Ha 3aifHs-
TicTh 1 3apobiTHY IIaTy HeogaHosHauHuil. OYeBHHO, 1[0 BiH 3MIHUTH poboue
cepeoBuile OaraThboX JIHO/EH, SMIHMBIINKM BMICT i AM3aiiH iXHIX POOOYMX MiCIIb,

'V pamkax modineiicbkoi gepxasu B Himeuunti 6yB ycTaHOBJIEHUIT 3B'130K, 3 OJHOTO OOKY, MikK 3/10-
POB’IM Ta 6JIATOIIONYYYsIM, & 3 IHIIOTO — IpobieMaMu 3JIUAHIB Ta OigHocTi. Ik Hacainok y Himeuunsi
Hanpukinii XVIII er. 6y10 cTBOPEHO «MeIUYHy TOJIIi0», SIKa YCIITHO (HYHKIIOHYBATA Y BETUKIX
mictax 3axigaoi €spornn ta CIIA mpotarom ycevoro XIX cr., a Takox y 1800 p. mpuiiasaro Komxeke
3/I0POB’sI, SIKMIT X0Y 1 He CTaB CIPaBXHIM IOPUIMYHNAM JOKYMEHTOM, MTPOTE Bi/lirpaB TTO3UTHBHY POJIb
B 0XOpoHi 3710poB’s [20].

2 TIpobsieMa HecTadi MeJMYHUX TPALiBHUKIB € T100aIbHOI0, BOHA 3arocTpusacs Ha nouatky XXI cr.
lepxasu-uienn BOO3 y 2010 p. Bumyuieni Oysiu BaaTucs HaBiTh A0 PO3POOJEHHS i yXBaJeHHS
[106aIbHOTO KOJEKCY MPAKTUKH MO0 MIKHAPOAHOTO HANMY MEPCOHATY OXOPOHH 3/I0POB’S 3 METOIO
BupitmenHs npobiaemu [63].

3 Cranom Ha 2020 p. B eJleKTPOHHIll cucTeMi 0XOpoHE 370poB’s OyJio 3apeectposano 96 835 iikapis,
3 AKHUX MIPOTSATOM POKY 3BIIBHUJIOCS MOHA/L ITSITh TUCAY ME/IUKIB.
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Te, SIK TPAIiBHUKYA B3AaEMO/IIIOTh OJIMH 3 OJJHUM 1 3 MalllMHAMHU, 1 K KOHTPOJIIO-
I0ThCSI MTpalle3aTHICTh i eekTrBHICTh. BogHOUac BiH Hece B coOi 3HAYHI PUBUKH
JUIsT poOOYOro cepepioBuIla, 0COOIUBO SIKIIO HOTO HEHAJIEKHO 3aCTOCOBYBATH
ab0 3 €IUHOI0 MOTHBAIIEI0 CKOPOTUTH BUTPAaTH. X04a OJHI aBTOPH, CIIUPAIO-
YUCh Ha eMITIPUYHI J0Ka3M, 3aCHOBAHI Ha IITYYHOMY 1HTEJEKTi, BIIKUAAIOTH
iIe10 3araJbHOrO 3HUKEHHS 3alHATOCTI Ta 3apobiTHOI TIaTH B Ipodecisax, saKi
3a3HAIOTh BIUIMBY HITYYHOTO iHTeseKkTy [66, c. 4], inmi — 3anepeuyioTb 1poTH
TaKOTO BUCHOBKY. Tak, 3a manuMu BcecBiTHBOTO eKOHOMIYHOTO (hopyMy, BITPO-
BaJKEHHST TEXHOJIOTIH MITYydHOTro iHTenekTy 10 2025 p. npusBejie 10 3MiH Ha
PUHKaXx Mpalli, 30KpemMa, 10 CKOPOUYEHHST POOOYMX MICIlb Y TPAAUIIIHAX CEKTO-
pax Ta 30iJblleHHs ONUTY Ha (axiBIiB i3 TexHOoJIOrii Ta Kibepbesneku. Poboui
MICIISI B CEKTOPaX OXOPOHM 3/I0POB’s, OCBITH Ta COIIaJIbHUX MOCJIYT i3 MEHIIO0
HMOBIpHiCTIO OYyTh aBTOMATU30BaHi, OCKIJIBKU BOHK MOTPEOYIOTH OLIBLIOL JIFO/I-
CbKOI B3a€EMOIil Ta CHIBUYTTS. AJie iHIITI CEKTOPW PUHKY TIpalli, BOYeBU/Ib, 3a3Ha-
I0Th CYTTEBOI aBTOMaTm3arii (tak, 10 modatky 2030-x pp. 38 % pobounx Micilb
y CIITA OymyTh HapaskaTHCSI Ha BUCOKHIT pU3UK aBTOMATH3allii). 3riZiHO 31 3BITOM
Brookings Institution, HaiiGJMAKYNMKU POKAMKU OUYIKYEThCS 3POCTaHHS POOOYKX
MICIIb Y TAKUX rajiy3sx, sK aHajli3 AaHuX, PO3poOKa IPOrpaMHOro 3abe3reyeHHst
Ta MalllUHHE HAaBYaHHS, 1110 CTBOPUTb HOBI MOXKJMBOCTI /IJisl TIpalliBHUKIB [68].
[Torpi6HO 3a3HaYMTH, IO IIi HOBI Tpodecii 3 BEJIMKOI YACTKOI MOBIPHOCTI
BUSIBJIATHCS 00’E€KTUBHO HENOCTYIHUMU IS THX JIFOJeil, po6odi Miclisg SAKUX
OyzayTh ckopodeni. HaBeseHa curyailist IpusBeie /0 CTPYCy Ha PUHKY TIpalii,
Ha KU Y Cy4acCHOI COIaJbHOI JIep:KaBu HeMa€e a/IeKBaTHOI Bi/IIOBIi/, ajiske BCi
IIPOTHO3K PO3BUTKY IOl 3a3BMYAll TIOKJIAAAI0Th BiIOBIIAIbHICTh 32 MaiibyTHI
3MiHM Ha Oi3Hec 1 caMuX IpaliBHUKIB'.

Hexonmpoavosana macosa immizpaiiis

€sporneiichbki epxasu 3 noyarky XXI cr. gepasi Oijbliie Big4yBaiOTh TOCTPOTY
nemorpadiunoi mpobdaemu, ii THCK HA COIIAMBHY AepsKaBy. Y IMiil cuTyarii iMmi-
rpaiisi 3 TEOPETUIHOT TOYKM 30PY MOKE PO3TJSAATHCS K MPUPOAHUN 3acib
BUpiteHHst mpobyemu abo, Ik MiHIMyM, ii oM’ sikmerHs? [69].

! Tax, pe3ynbTaTul OMUTYBAHHST IMPEKTOPIB 3 TIEPCOHATY Ta BUIUX KEPiBHUKIB KoMmaHiil 3 12 ramyseit
20 posBuHeHNX Kpain (Ha ki B cykymHocti npunagae 70 % csitoBoro BBII) 3acBinuyiors, mo 54 %
NPAIiBHUKIB BEJTMKMX KOMITAHIl TOTPeOyIOTh 3HAYHOI MEPEriroTOBKY Ta MiABUIIEHHs KBai(ikarii,
11106 TTIOBHOIO MipOI0 BUKOPHCTATH MOKJIMBOCTI 3DOCTaHHsI, MPOIMOHOBaHI UeTBepTOI0 IPOMUCIOBOIO
peBoJnortieio. BogHouac zeto Gisiblite MOJIOBUHE OMUTAHUX KOMIAHIN 3asBUJIH, 10 [IAHYIOTH Mepe-
HIJATOTOBKY TLIBKM THUX CIIBPOOITHUKIB, SIKi I10CIAAI0Th KJIIOYOBI MOCA/IM, i JIMIe OJHA TPETUHA ILjIa-
HY€ MePeriiroTOBKY TPaIiBHUKIB 13 rpymu pusuky. O4ikyeThes, 1o Bei ramysi 6yayTh MaTH 3HAYHI
NPOTaJIMHK Y HABUYKAX, NIPU [bOMY CePe/Hs HeCTablIbHICTh HABUYOK CTAaHOBUTH 42 %, 110 HAr0JIO-
mye Ha MaciTabi mpobJeMi, OB’ I3aHO01 3 MIATOTOBKOK ChOTOAHINIHIX MPALiBHUKIB [0 3MiH y IXHIX
HUHIIIHIX POJISIX Ta HOBUX POOOUMX MiciaX y MailGyTHboMy [68].

binpmricTh iMMITPaHTIB, SIK TIPABUJIO, T1€ MOJIOJI JIOJIN; OCKITBKH iX KOeMIIlieHT HapoKEeHHS 3a3BH-
yall BUIIUH, aHI’K y KOPIHHOTO HACeJeHHSI €BPOTENCHhKUX KpaiH, iMMITpariisi meBHOIO Mipoio 371aTHA
NPOTHIIATH TIPOOJIEMi CTApiHHST KOPIHOTO HACEJIeHHSI.

o
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HaromicTh goc/ipkeHHs 3 1€l mpobaeMaTiuky, mposeieHi Ha noyatky 2000-x pp.,
MoKa3aJiu, Mo €BPOTENChKI HalllOHAJIbHI MOJIeJi COlliaJbHOI JilepKaBu He 30BCIM
MIXOAATD JIJIS1 YCIINTHOI 1HTerpallii iMMIrpaHTiB 13 He3aXiIHUX KpaiH JI0 CKJIaILy
po6ouoi cuau (eKOHOMIYHMIT BIIMB iMMIrpariii 3MiHIOEThCS 3aJIeKHO Bijx acy
i Mmicis, K HacAiZOK iMMIrpaiis Moxe OyTH K KOPUCHOIO, TaK i MIKiZJINBOIO
[70]). Comianpha mepskaBa 3 i1 MeXaHi3MOM IE€PEPO3TOIY TOXO/iB, 3 OHOTO
60Ky, TOCTA0IIOE CTUMYJTH iIMMITPaHTIB 10 BUXOLY Ha PUHKHM TIpatii (¢ 6paTu
JI0 yBaru Te, 110 JOCTYII /10 COIIaJbHUX MOCJYT Ta COIIaJIbHOI IOIOMOTH B €BPO-
MeNChKUX COIiaJIbHUX JiepKaBaX, SK MPaBUJIO, 3aJ€KUTh TiJbKU BiJl 3aKOH-
HOCTI TTPO’KMBAHHS B KpaiHi, a He, HAPUKJAJ, BiJ[ y9acTi Ha PUHKY TIpalli uu
IPOMAJISIHCTBA), a 3 IHIIOr0 — CTBOPIOE Gap’epu I BXOJKEHHS iMMIrpaHTiB
Ha HalllOHAJIbHI PUHKHU TIpalli. K HaACJaiI0K, IMMITPAHTHU SIK COIliajibHA TpyIla €
yrcTUMU OeHediliapaMu comiaabHOI JepsKaBy HaBiTh Y pasi iXHbOTO TPUBAJIOTO
nepebyBaHHs B Kpaini. BHacizok 1mporo immirpariist mocuiroe aemorpadivny
npobiieMy €BPOIEHChKUX JAep:kaB, a He moJerniye ii supimenns [70]. Orxe,
HEKOHTPOJIbOBaHAa MacoBa iMmirpaitist' B €spony B 2015 i 2022-2023 pp. Ta
coTliaJibHa JiepskaBa BUSABISAIOTHCS BAXKKO CYMiCHUMM.

Cmpimxe spocmanms in6ailionocmi @ cycniibemei

HesBakatoun Ha QyHKITIOHYBaHHS COIIaJIbHOI /IepyKaBU, HA OCHOBI SKOI ITOCTaB-
JIEHO 3aXMCT IIPaB JIOAWHH, TIPOTSATOM OCTaHHIX JIECATUIIITh B YKpaiHi, SIK 1 B OiJb-
mocTi Kpain €Bporu [71], criocTepira€Tbes NMOBiJIbHE, ajle HEYXUJIbHE 3POCTAHHS
IHBAJITHOCTI Ta, 30KpeMa, YaCTKU MOJIOJMX MEeHCIOHEePiB 3 1HBaJIIHOCTI. YBara,
sIKa TIPUIIISIETBCST TIPOOJIEMI IHBAJIITHOCTI B CYCITLIBCTBI, MOSICHIOETHCST THM, II10,
Harpukiaz, B €sporneiicbkomy Cotosi 28,4 % 0cib 3 00MesKeHUMU MOKIIMBOCTSIMU
PUBUKYIOTh OIMMHUTHUCS B OiHOCTI ab0 comiasbHiil i3osstiii mopiBusaHo 3 17,8 %
ocib Ge3 imBamigHOoCTi; TiMbKK 29,4 % 0cib 3 iHBaiAHICTIO 3/[00yBAOTh BUIILY
ocBiTy mopiBHsHO 3 43,8 % ocib 6e3 iHBamigHOCTI; 52 % J0jeil 3 0OMeKeHMMI
MOKJIMBOCTSIME BiT4yBaiOTh cebe AUCKpUMiHOBaHUMHI [72].

3a panumu JlepkaBHOI CayKOM CTaTUCTUKM, CTaHOM Ha civedb 2021 p. B Ykpa-
iHi MalOTh iHBaiAHICTD 2,7 MJIH IUBIABHUX 0Ci0, 3 HUX Maitxke 164 Tuc. mirel,
ta Maiike 500 Trc. ygacHuKiB OoitoBux aiii. Kpim Toro, 1,5 MJIH Takux Jrojeit
nepebyBalOTh y Tpale3gaTHOMY Bilti, a moHax 30% Jroeil 3 iHBaTiIHICTIO He
3a/10BoJieHi ymoBamu tipaiti®. Jlurie 3a pik BiiiHU, 32 OPIEHTOBHUM JaHUMH, iX

! Bucoki craHmapTé €BpONMEHCHKUX CUCTEM COIANbHOTO 3a0€3ICUCHHs € BaKJIMBUM HMOTEHIIIHUM
dakTopom, 10 TPOBOKYE MiXKHAPOIHY Mirpartiio.

2 HelomiKOM 9MHHOTO 3aKOHOZABCTBA YKpaiHM € Te, IO HUM He mepeabadeHa creliajbHa aTecTa-
i1 po6oYOro Micls MpaliBHUKA 3 IHBaMIAHICTIO. ATecTallisi Takux poOOUMX MICIb IIPOBOAUTHCS HA
3araJibHUX MiICTaBax, 3TiHO 3 IOCTaHOBOI Ypsiay «IIpo opraxizaliito po6OUKMX MiCIlb IS TIpalleBIall-
TyBaHHS iHBamiAiBy». Cril BU3HATH, IO 70 BifTHU e3aJanTOBaHi MPAIiBHUKHN 3yCTPivaIncs JacTilie,
HI’K YCITIIITHO aJ[alTOBaHi; i/l Yac BIfHN CUTYyallisl CyTTEBO TOTiPIITUIACS, 3BaXKAIOUN HA PYyWHYBaHHS,
SIKMX 3a3HAJIM [IPOMUCIIOBICT Ta iH(MPACTPYKTypa, a TAKOXK MPOIEC TIepeMillleHHs BITYN3HAHOTO 6i3-
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KiJIbKiCTB 3pocia Oiibin gk Ha 27 Trc ocib. Ile € 3HauHMM eKOHOMIYHKMM TSArapeM
JUIS COITIAJIBHOL JIepKaBU Ta YKPAIHCHKOTO CYCIIIbCTBA.

BBaskaemo, Ykpaini BapTo OpaTH 10 yBaru yCIilIHAN €BPOTeNchbKuil 10cBix. Tak,
Ha puHKy npari Himeuunnn — maitke 69,4 % Bix 3arajbHOI KiJTbKOCTI Jriojeit
3 inBastinicTio, y HIBertii — 68 %, B Itamii — 55 %. KBoTa na mparieBiamTyBaHHsI
miozeit 3 inBamigHicTio B HiMeuunsi ctaHoBUTH 5 %, aje poOOTOAABINI MTpales-
JIAMITOBYIOTH OI/BIINI BiZICOTOK TaKWX JIOJEN. YCIIiX y TpalleBIamTyBanHi oci6
3 1HBAJIITHICTIO TIOJISITA€ HacaMIlepesl y TOMY, 10 /10 y4acTi TaKUX TPOMaJIgdH Ha
punky npani Himeyunnu rotyloTs 1ie mij yac iXHbOro HaB4aHHS. YuHHE 3aK0-
HOJABCTBO YKpaiHM, Ha JKaJjib, HE A€ JOCTAaTHbOI MOTHBaIlil pOOOTOMABIISM TIpa-
IEBJIAINITOBYBATH JIfO/lel 3 iHBaJIiIHiCcTIO. 3a JannMu MiHicTepcTBa coIiaabHOI
nomituky, y 2021 p. Oyau npareianroBanumu Jiuiie 17 % ocib 3 iHBaJiAHICTIO,
a B 2022 p. yacTka y CTPYKTYPi 3aiHATOCTI JIIOfIei 3 iHBAJIAHICTIO B YKpaiHi 3HU-
susacs 10 6 %, a BerepaHiB Bilinu — 710 2 % (3a ominkamu MOII, Bukouents 3
PUHKY TIpatii ocib 3 iHBaiAHiCcTIO MPU3BOAUTH 0 BTpaT BBIT y poawmipi Bix 3 %
1o 7 %). 3a migcymkamu 2022 p. @oHIOM COLIaIBLHOTO 3aXKMCTy OCib 3 iHBaIiI-
HICTIO CTBOpPEHO st 0cib 3 inBasignicTio e 143 pobounx micus (y 2021 p.
— 321). Taxi cratucTuyHi AaHi cBif4aTh PO HeePeKTUBHICTh HAsIBHOI CUCTEMU
inTerpartii oci6 3 iHBasTiIHICTIO HA pUHOK mparti. Taka cuTyartist crionykasa MiHic-
TEPCTBO COLIaJbHOI MOMITUKY YKpaiHu HarepegoAHi BiiiHU Po3pobasTH HOBI
CTUMYJIN JIJIs1 TIPATleBJIANITYBAaHHS JIIO/IeN 3 1HBAJIIHICTIO!, 30KpeMa po3movyaTo
iAroTOBKY mporpaMu «Pyka momomorus s oci6 3 iHBamiAHICTIO, SIKi XOUyTh
3acHyBaTH BjacHuii 6izHec. Kabiner MinicTpiB Ykpainu pospo6us Ilnan 3axo-
niB Ha 2023-2024 poku 3 peanizaiiii HartionanbHOI cTpaTerii Mo0/10 CTBOPEHHS
6e36ap’epHoOro MpocTopy B YKpaiHi [74], 10 € BaKJIUBUM KPOKOM Y 1OOYI0BI
IHKJIIO3UBHOT'O CYCIILJIbCTBA.

Y mporieci yzoCKOHANIEHHSI YNHHOTO BITYU3HSIHOTO 3aKOHO/IABCTBA TapJiaMeHT
i ypsim Ykpainu, 3Bakaiour Ha 3000B’sI3aHHST 32 YTOJIOIO TTPO aCOIIaIliio, MAalOTh
3BakaTu Ha nosioskenHs: Konsentrii OOH mnipo npasa inBamigis (2008), Crparerii
zaxucty npas inBasiiB Ha 2021-2030 pokn — «Coro3 piBHocTi» (2021), a Takok

HeCy 3 OKYIIOBaHMX i MPU(POHTOBUX TePUTOPIN y Gesrieuni perionn Ykpainu. O6’€KTUBHO, CbOTOAHI
POOOTOMABIIAM, AKi HaliMalOTh Ha POOOTY JIFOAMHY 3 IHBAJIIIHICTIO, HAbaraTo Bakue BPAXOBYBATH
OCHOBHI (hakTOpH 7151 KOM(MOPTHOI POGOTH IUX JIHOAEH Y TPYJIOBOMY KOJEKTUBI.

! B ymosax Biiinu B 2022 p. Gys0 pospobseno i y tpasai 2023 p. BepxosHowo Panoto Ykpainu mpu-
WHATO B MEPIIOMY UYNTaHHI MPOEKT 3akony «IIpo BHeceHHs 3MiH 710 feIKNX 3aKOHIB YKpaiHU MO0
3abesnedeHHs 1paB oci6 3 iHBaxigHicTIO Ha 1paio» (Ne 5344-x1), BiANOBIAHO A0 sKOTO At OCIO
3 IHBJIIHICTIO BIAKPUBAETHCA PUHOK TIpalli 0e3M0CepeHbo B AEPKABHUX CTPYKTypax (K BiZOMO,
JIepKaBHI IiANPUEMCTBA ChOTOAHI X0Y 1 MaiTh 000B’SI30K IpALEBJALITOBYBATU JIIOAEl 3 iHBai-
HiCTIO, ajle BOHU He 3000B’si3aHi ciiauyBaT mTpad 3a HEAOTPUMAHHS KBOTH). 3aKOHOIPOEKTOM
nepeaGayeHo, 1mo poboToaasellb, skl npatesaamrye 50 % cBoro mraty i Gijblie Joaeil 3 iHBaIi1-
HICTIO, MO’KE PO3PaXOBYBaTH Ha IJTPUMKY, IIIbIH, 2 TAKOK Ha COLIaIbHUI CyTpoBif [74].
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nosoxkeHHs Ilakera mparieBsaiTyBaHHS 1HBAJTI/IIB /7151 TIOKPAIlleHHST pe3yJibTaTiB
Ha PUHKY Ipalli st 0ciO 3 0OMEKeHNMU MOSKJIUBOCTSIMHU, SIK OJTHIET 3 ceMu (hiar-
maHchkuXx iniriatus Crparerii [75], Ilomitnunux pexomenmaniit EUD — loctyn
TJIYyXUX Jiofei 1o punky npaii B €C [75] Ta Husku inmnmx nqokymentis €C.

Bucnosku

Yruponosx XX—-XXI cT. comiasbHa JepskaBa cTaja OJHUM i3 HAUTTOMITHIIINX
(pernomeniB mosriTUKU. Pa3oM i3 pUHKOBOIO €KOHOMIKOIO, JEMOKPATUUYHHUM TIOJTi-
TUYHUM PEKUMOM Ta TIPaBaMU JIIOJMHU COIlialbHA Jiep;KaBa He TiJTbKY BU3HAYAE
O/IHY 3 OCHOBHUX XapaKTePUCTUK CYYaCHUX PO3BUHEHUX CYCHIJIbCTB €BPOIIEii-
CbKUX Jlep:KaB, a U crupuse imenTudikaiii €sponeiicbkoro Cot3y sIK Mixaep-
’KaBHOI (popMu iHTeTrpaiiii.

[Torrpu HagBHI AUCKYyCii, TUTAaHHS JeMOHTAXKy COIiaJbHOI Jep:KaBu He 3’SIB-
JATbCA y HNOJITUYHOMY NOPSAAKY AeHHOMY €Bponeiicbkoro Coro3sy, oro
JiepsKaB-4jIeHiB, a TaKOXK KpalH-KaHIMUIaTiB HaHOIMKUYNMK AECATUIITTIMMU,
OCKIJIBKY 1151 MOJIeJIb JepsKaBHOCTI BU3HAHA OJHWM 3 aCMeKTiB iIEHTUYHOCTI
o0’eananoi €sponu. [IuranHs aep:kaBHOTO Ta/ab0 MPUBATHOTO 3a0e3MeUeHHS
OXOPOHU 3I0POB’sl, OCBiTH, 6OPOTHOM 3 Ge3pobiTTSAM 1 OimHiCTIO TOMO TIPO-
JIOBKYBAaTUMYTb TUCHYTHM Ha Hal[lOHAJIbHI YpSJAW 1 HaJHAIIOHAJIbHI IHCTUTYTH
He3aJIe)KHO BiJl MOITUYHUX ITepeKOHaHb 0cib i MOJITHYHUX HapTiii, 10 mepe-
6ysaioth npu Biagi. Ile, BogHouac, He BUKJIIOUAE NMPOJOBKEHHS IUCKYCIH i3
IIPUBOY «KPU3K» COI[aIbHOIL JiepKaBy B KOHTEKCTI 0OTOBOPEHHS ii pearyBaHHs
Ha TPaAMIiiHI il HOBI BUKJIMKH, SKi OyyTh BUCTYIIATH OCHOBHUMM YMHHUKAMU
MOCTYTIOBUX 3MiH TOJIITUYHUX OPIEHTAIlIN COIia/IbHOI JIepKaBU, TTOJITUKH, STKY
BOHA IIPOBOIUTUME.

MoepHizailisi KOHIEMNIii comianbHOI JAepKaBU 3AiMCHIOETHCS, 3 OAHOIO OOKY,
BiINTOBI/IHO /10 HAIIOHAJBHUX MOJITUYHUX, €KOHOMIYHUX, TPAaBOBUX, PEIriHHUX
1 KyJIBTYPHUX TPaAUIlil, @ 3 iHIIOTO — TIiJl BIVINBOM BUKJIMKIB, YaCTUHA 3 SIKUX €
YCTaJIeHUMU, a YaCTUHA — HOBUMM, /IO [lil SIKUX Jleps;KaBa 1 CyCHiJIbCTBO BUSIBIIS-
I0ThCSI He aJIallTOBAaHUMU. BIIJIMB caMe OCTaHHIX, SIK TIPaBUJIO, 1a€ TIPUBIL BKOTPE
BJIATHCS 10 OOTOBOPEHHS «KPU3U» COIIANbHOIL JiepsKaBHOCTI. [I0 TaKMX BUKJINKIB
3a Cy4yaCHUX YMOB CJIiJ Bi[HECTU HacamIiepe/l npoBi3allito, CTpiMKe 3pOCTaHHS
KUJIBKOCTI 0Ci6 3 iHBaJIAHICTIO Ta HEKOHTPOJIbOBAHY MaCOBY MiTpalliio.

[Tudposizartig gep:kaBu i CyCHiIbCTBA MA€ 3HAUHWH TIOTEHITIa (SIK TTO3UTUBHUH,
TaK 1 HeraTUBHUI) JIJIs1 KapAMHAIBHOI 3MiHU (DYHKIIIOHYBaHHSI €KOHOMIKU, PUHKY
npari Tta corianbHol AepkaBu. OpHak mpoiec rdpoBoi TpaHncdopmMmalii 3apas
JIUIIIE PO3TOPTAETHCS 1 CIieHapii MOKIMBUX SIK 3[00YTKiB, TaK i MacimTaOHUX
MOTPSICIHD TIIe He 3iCTABISAIOTHCS 3 HASBHUMU JJOKAa3aMHU.
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HeprnmHHe 3pocTaHHs KiJIbKOCTI 0cib 3 iHBaIiHICTIO, 30KpeMa cepej MOJIO/,
HEraTUBHO BILIMBAE Ha CTaH eKOHOMIKM (BUKJIIOUEHHS 3 PUHKY TIparli ocib 3 iHBa-
gigHicTio mpusBoauTh 10 Brpat BBII y posmipi Bix 3 % 10 7 %) Ta cTBOpIOE
CYTTEBE HAaBAaHTAKEHHS Ha COIAJbHY Jlep;kaBy. B yMoBax pociiicbKoi BIMHU CJIiJL
OYiKyBaTH CYTTEBOIO 3POCTAaHHS OCIO 3 IHBAJIIAHICTIO, 1[0 CTaHe BUIIPOOYBAHHIM
JUISL BITYU3HSAHOI CUCTEMU COLIAIbHOTO 3aXUCTY.

ExonomiuHMiT BIJIUB iIMMITPaHTIB Ha (DYHKITIOHYBAHHST €BPONEHCHKUX COIIIbHUX
JlepakaB Mae pidHOCHIpsIMOBaHU Xapakrep. IIpu mbomy He ciig irHopyBatu Mo-
BIPHICTb HETAaTUBHOI'O BIJIMBY, OB’ I3aHOTO 3 TUM, 1110 KOPiHHI KUTeJ1 KPUTUYHO
CTaBJIATHCS 0 HerepeabadyBaHUX HUMHU HACHIAKIB (DYHKIIIOHYBAHHS CHCTEMMU
comiasbHOro 3abe3MeyeHHsT B yMOBaX MacoBoOi iMMirparii. OCKiIbKu cucteMu
COIIATbHOTO 3abe3TevyeH s MO THYHO JeTepMiHOBaHi, iCHy€ MOBIPHICTH TOTO,
1[0 HEKOHTPOJIbOBaHA MacoOBa IMMITpAIlist MOJKE TIPU3BECTH JI0 OCTabJEHHST TOJTi-
TUYHOI HMiATPUMKH CUCTEMH COI[IaJIbHOIO 3a0€3IeUeHHSsI, a TAKOK CaMOi COIliab-
HOI Jiep>KaBHu.
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Abstract

The notary has an authority to certify deeds and has other authorities. Notary products,
in the form of deed of deposit, function to rewrite contracts made by persons who have
been verified by Electronic System Operators, that the electronic certificates of the parties
are indeed authorized to sign the electronic contract and provide guarantees that the
contract has actually been made on their platform so that physical (printed) evidence
of the electronic agreement made by the parties can be printed through and verified in
advance by the service provider electronic system operator. This paper aims to analyze the
validity of deed of deposit ("van depot” deed) made by a notary on electronic contracts
in the implementation of electronic systems in Indonesia. The research method used is
normative, with using secondary data obtained from library research, including primary,
secondary, and tertiary legal sources. Whereas the deed of deposit or "van depot” deed
is an certified deed made by a notary for the authority he has in making certified deeds.
The deed of deposit or "van depot” deed provides the storage of a document that is kept
by a notary, which furthermore explains in the deed of deposit that the applicant orders
to the notary to keep a document, which is owned or given to him so the document will be
more secure. The authority of a Notary in making certified deeds in the case of a deed of
deposit or "van depot” deed of Electronic Contracts allows a synergy between the Law of
Electronic Information and Transactions, Legal Products and Notary Legal Products in the
Jfuture. Based on the authority of the Notary in making the deed of deposit or "van depot”
deed for the electronic contract, what is the form of the deed of deposit or "van depot”
deed for the electronic contract. Which title of the Deed must be used: "Deed of Deposit
of Electronic Contract” or "van depot” Deed of Electronic Contract"?

Keywords: Notary; "van depot" Deed; Electronic Contract; Deed of Deposit.
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Anoranis

Homapiyc mae nosnosaicenms nocgiouyeamu 0ozosopu ma inuwi nosnosaxcenis. Homa-
pianvio noceidueni 002060pu, y 6uzisidi 0eno3umapnozo 002080pY, GYHKUIOHYOMs O1s
nepenucy ereKmpoHHUX KOHMpPaxmie, yxiadenux ocooamu, sxi Oyau nepesipeni One-
Pamopamu. e1eKmpoHHUX cucmem. 30Kpema me, w0 eieKmpoHni cepmuixamu cmopin
YNOBHOBANCYOMY 1X NIONUCYBAMU CACKMPOHHUT KOHMPAKM 1 HAOGOMb 2apanmii mozo,
wo enexmponnutl koumpakm 0iticno Oy yxaadenuil na ixuii naampopmi, w06 Qisuuni
(Opyxrosani) 0oxasu erexmponn0z0 KOHMPAKMy, YKIA0eH0zo CmMopoHamu, Moz Oymu
po3dpykosari ma saceioueni Onepamopom eaexmponnoi cucmemu. Memoro uici cmammi
€ ananiz diticnocmi denosumapiozo 002060py (002060py <6ai 0enos ), SKUL CKIAOAEMbCs
HOMAPiYcoM 0N eNEKMPOHHUX KOHMPAKMIE Y NPOUCCT 6NPOBAONHCEHHS eLCKMPOHHUX CUC-
mem ¢ Indonesii. 3acmocosano nopmamusHuit memood OOCHIONCEHHI 3 BUKOPUCTIAHHAM
BMOPUHHUX OAHUX, OMPUMAHUX 13 HAAGHUX HAYKOBUX NYONIKAUI, BKIIOUAIOUU NEPEUNII,
emopunii ma mpemunni opuduuni oxcepena. Haseoeno susnauenns, wo oenosumapnuil
00206ip, abo 00206ip <ean 0enos, — ye Noceiduenuil HOmapiycom OOKYMenm, CKiaoenui
32010 3 11020 NOBHOBANCCHHAMU 8 NOCBIOUEHHT DOKYMENMIE. 3asnaueno, wo 0eno3umapnull
00206ip, abo 00206ip «6an denos, nepedbauae 30epizaiis OOKYMeHma Homapiycom, aKuil,
KpiM mM020, 3a3HAUAE 6 0eno3UmMapHomy 002060pi, Wo 3as6HUK JOpYUae Homapiycy 36epi-
eamu QOKyMenm, wo Haexcums abo nepedanuil omy, ors Oinvwoi besnexu. 3ayeaiceno,
W0 NOBHOBANCEHHS HOMAPiyca noceiduyeamu denosumapii 002060pu, abo 002080puU <6aH
0eno», eAeKMpPOHHUX KOHMPAKMIE CMEoPIomy cunepezito mixc 3axonom <Ilpo enexmponiy
inpopmayito ma mpanzaxyiis, PUOUUHUMU NPOOYKMAMU A HOMAPIATLHUMU NPOOYK-
mamu. 3 Ypaxysanusm nosHOBANCeHy HOMAPIYca wWodo CKAAOanHS 0eno3umapnozo 0020-
eopy, abo 002060pYy <«6am 0eno», Oisl eACKMPOHHOZ0 KOHMPAKMY PO3LISHYMO NUMAHHS
w0do gopmu  denosumapnozo 002060py, abo 002080pYy <6an Oenos, Ol eACKMPOHHO20
Koumpaxmy ma naszeu 00z06opy: </lenosumapnuil 00206ip eACKMPOHHOZ0 KOHMPAKMY >
a6o <«/lozoeip “ean deno” enexmpon0z0 KOHMPaAxmy>.
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Introduction

Technology advances have greatly impacted modern business systems that
lead to free trade using electronic intermediaries (e-commerce). With the
involvement of the role of technology in conducting transactions, at this time
it is possible for engagement to use cyberspace or virtual media intermediaries
known as electronic contracts. An electronic transaction is basically an activity
of exchanging information through an electronic communication system that
is intended to carry out a certain legal action. The definition of electronic
transactions is regulated in Law Number 19 of 2016 concerning Amendments
to Law Number 11 of 2008 concerning Information and Electronic Transactions
and also Government Regulation Number 82 concerning Implementation of
Electronic Systems and Transactions [1].

Furthermore, after making an agreement and finding an agreement between the
parties -conventionally or electronically- the parties will proceed to the contract
stage, according to Mariam Darus Badrulzaman giving the meaning of a contract
or agreement is, as a legal act that gives rise to an agreement, namely the legal
relationship that occurs between two or more people located in the field of
wealth where one party is entitled to achievement and the other party is required
to fulfill achievement. Article 1320 paragraph 1 of the Civil Code requires that
the parties in making a contract (written agreement) must both provide and
ask for the fulfillment of their rights and obligations. The contract itself is a
"charter” which is the basis as well as a guideline for the parties in carrying
out the agreement. Therefore, as long as the Electronic Commerce contract has
fulfilled the agreement of the parties and has been stated in writing, legally the
Electronic Commerce contract can be said to have fulfilled the first element of
the legal requirements of the agreement [2].

The role of a notary as a public official authorized to make authentic deeds
related to contracts/agreement, based on the provisions of Article 1 paragraph
1 of Law Number 2 of 2014 concerning Amendments to Law Number 30 of
2004 concerning the Position of Notary. The notary has the authority to make
authentic deeds and has other authorities. Furthermore, other authorities of a
Notary are also regulated in article 15 of Law Number 2 of 2014 concerning
Amendments to Law Number 30 of 2004 concerning the Position of a Notary,
namely that a Notary has the authority to make authentic deeds regarding all
actions, agreements and stipulations required by laws and regulations. invitation
and/or what is desired by interested parties to be stated in an authentic deed,
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guarantee certainty of the date of making the deed, save the deed, provide the
grosse of the deed, copies and quotations of the deed, all of that as long as the
making of the deed is not also assigned or excluded to other officials or other
people stipulated in the law.

Legal actions carried out by parties or business actors who carry out legal
actions by conducting electronic contracts, how is the State present in providing
protection to business actors who have carried out these legal actions. Notaries
as officials who are given authority by law, especially Law Number 2 of 2014
concerning Amendments to Law Number 30 of 2004 concerning the Office of a
Notary, when faced with legal issues regarding electronic contracts, the contract
should be an underhand contract with evidence must be assisted, what is the
solution that must be provided by a Notary when such legal actions are found.

The definition of deed of deposit (depot deed) made by a notary when someone
asks him to keep a sign/stuk in the notary’s protocol, from the deposit made
by the notary, a deed is made. A deed made from a repository (deed of deposit
or depot deed) is a relaas deed, namely a deed of a notary explaining what
happened. The depot deed contains the submission of a deed by a person to
the notary concerned for safekeeping, followed by a statement by the notary
himself that the mark has been accepted for safekeeping. Thus the depot deed
corresponds to the term used in the 1868 Civil Code, namely a deed made by a
public official (Notary), the same as a deed of minutes or a deed of money order
protests, and so on, but not a deed before a public official [3].

The notary product in the form of deed of storage (Depot Deed) functions
to rewrite the contract entered into by parties who have been verified by the
Electronic System Operator that the electronic certificates of the parties are
indeed authorized to sign the electronic contract and provide guarantees that
the contract has actually been made in their platform so that physical evidence
(printed) of electronic agreements made by the parties can be printed through
and verified in advance by the electronic system operator service provider.

Based on the brief description above, the researcher wants to raise a problem
formulation as follows, discussion first, What is the validity of the deed of deposit
on electronic contracts made by a notary in the administration of electronic
systems in Indonesia. Second, What is the form of the deed of deposit for electronic
contracts made by a notary in the administration of electronic systems in Indonesia.

Materials and Methods

This research will be structured using normative juridical research. Namely,
research focused on examining the application of rules or norms in positive law.
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The approach method used in this research is a statutory approach (Statute
Approach), an analytical approach (Analytical Approach), and a conceptual
approach (Conceptual Approach). The data needed to do used in this research
is secondary data. Primary legal materials include the Civil Code, Law Number
2 of 2014 concerning Notary Positions and Law Number 19 of 2016 concerning
Information and Electronic Transactions. Then secondary legal materials include
libraries in the field of law, research results in law, scientific articles, journals, and
the internet. Researchers use the library data collection method by collecting
several books, documents, laws and regulations, scientific works, and other
literature. The legal materials obtained will be analyzed qualitatively.

Results and Discussion

Validity of the Deed of Deposit on Electronic Contracts Made by a Notary in
the Administration of Electronic Systems in Indonesia

The vital role of the civil law today is to provide the foundations for legal
institutions, doctrines and transactions at the basis of civil society and
commercial law while balancing private rights with legal obligations and
responsibilities. Horizontal enforceability is a distinguishing feature of the civil
law allowing direct action against those who fail in their civil law obligations
and responsibilities — it does not depend on a report being made to and acted
upon ‘top-down’ by a public authority within the public law realm. There are
significant advantages to the state and society generally in fostering direct
horizontal enforcement [4].

For developing countries especially Indonesia, innovation is highly expected
and awaited as it is a precursor to improving the economy and welfare. Policies
in developing countries greatly affect the growth of innovation. The Indonesian
government is expecting the development of an innovation and entrepreneurship
climate in realizing economic growth. Innovation and entrepreneurship are
seen as engines that can spur prosperity and improve living standards. The
Global Innovation Index (GII) ranks the world’s economies according to their
innovation capabilities. It consists of approximately 80 indicators grouped into
innovation inputs and outputs. The GII aims to capture the multi-dimensional
aspects of innovation [5].

Indonesian state institutions and system as the subject of the courses has been
undergoing rapid changes. Other than that, political dynamics are also highly
influential to constitutional law studies as political actors also bring influence
the state system. For instance, the election system in Indonesia has been altered
for quite some time. In the beginning, the legislative and executive elections are
conducted at different times. However, the Constitutional Court ruled that they
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should be held simultaneously. Consequently, the curriculum should be changed
accordingly

The authority of a notary, according to article 15 Law Number 2 of 2014
concerning Notary Positions, is to make authentic deeds regarding deeds,
agreements and statutes that are required by laws and regulations and/or that
are desired by interested parties to be stated in an authentic deed, guaranteeing
the certainty of the date of manufacture deed, keep the deed, provide grosse,
copy and quote the deed, all of that as long as the making of the deed is not also
confirmed or excluded from other officials or other people determined by law [6].

Through this notary understanding, it can be seen that the task of a notary
is to become a public official, while his authority is to make authentic deeds.
Meanwhile, an authentic deed is a deed whose form is determined by law, made
by or before public officials who have the power to do so, at the place where
the deed was made. A notarial deed as an authentic deed is made according to
the form and procedure stipulated by Law Number 2 of 2014 concerning Notary
Positions.

One fact is that conventional transactions that use paper seem to have changed
into forms of transactions that use electronic systems. This is in line with the
global agreement in the United of Nations Commission on International Trade
Law forum. which has long provided recommendations regarding the need for
recognition of the legal value of electronic information and/or documents.
United of Nations Commission on International Trade Law. has rolled out the
Model Law on E-Commerce. and the Model Law on E-Signatures (2001), which
all countries can use in developing their national legal systems to accommodate
the dynamics of electronic commerce and regulation of electronic signatures [7].

Furthermore, for the sake of interoperability between countries, United of
Nations Commission on International Trade Law forum also conducted a study
on Promoting Confidence in E-Commerce: Legal Issues on International Use
of Electronic Authentication and Signature Methods. a belief in electronic
commerce. The study alludes to the role of the public notary in achieving
electronic commerce effectiveness and shows the importance of paying attention
to the development of the 1961 Hague Agreement on The Convention Abolishing
the Requirement of Legalization for Foreign Public Documents, which directs
every competent public authority (including notary) to simplify and format
standard (Apostille) in certifying the authenticity of a public document into
electronic form (electronic apostille) [8].

In Indonesia itself in 2008 it has also been regulated regarding Electronic
Transactions and digital signatures which are regulated in the Law Number
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19 of 2016 concerning Information and Electronic Transactions, which further
regulates electronic documents and digital signatures that can be carried out by
parties in making electronic documents and digital signatures. for those in need.
However, the Law Number 19 of 2016 concerning Information and Electronic
Transactions does not specifically mention the duties and powers of a Notary
what can be done by a notary in the legal product of the Law Number 19 of 2016
concerning Information and Electronic Transactions.

However, in reality there are many users of electronic transactions in Indonesia,
who in fact are businessmen, who want speed of time, a response that must be
given by the government to assist them in the field of private law in Indonesia
so that they can assist them in running their business so that they do not
violate the law. their civil legal actions. This is because agreements in the
business world will continue to develop as is currently happening in the world
of industrial digitization which is characterized by the development of the
internet or cyberspace. Business people who do not use or penetrate the world of
industrial digitization 4.0 will be eroded and left behind by business people who
use it, for example the world of direct selling or direct selling (face to face) will
lose to direct selling who sell using the internet/cyberspace as it is today. In the
agreement system, business people prefer the world of the internet/cyberspace,
such as the use of electronic signatures/digital signatures as they are now.

Basically in Indonesia and the world as a whole even though Electronic Systems
and/or Electronic Documents have been established by their respective countries
and have been widely used, in government systems and those that are still
recognized by the public at this time they still believe in physical printed
evidence and real can be shown actually. This is the author’s concern, even
though the Law Number 19 of 2016 concerning Information and Electronic
Transactions has guaranteed that the original and the copy are stated to be the
same original or authentic, but can this be used directly by those who make
electronic contracts directly in today’s social life.

Documents in this case Electronic Contracts that have been made by the parties
in Electronic System Operators, which have been affixed with digital signatures
or (Digital Signature) which have been verified and ratified by Electronic
System Operator companies whose systems have been recognized and received
"reliable” certification by the Ministry of Communication and Information which
is in accordance with Government Regulation Number 71 of 2019 concerning
Implementation of Electronic Systems. Electronic documents in the form of
physical printouts can be made a depository deed by a notary in the form of a
depository deed [9].
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Making Deed of Storage or Depot on the basis of an electronic contract or
actions carried out electronically by the parties can be made a deed of deposit
by a Notary. Considering that in considering the Law on Notary Position it
is emphasized that in order to guarantee certainty, order and legal protection
it is necessary authentic written evidence regarding actions, agreements,
stipulations and legal events made before or by an authorized official. that
Notaries as public officials who carry out their profession in providing legal
services to the community, need to get protection and guarantees in order to
achieve legal certainty. The notary, in this case, has the authority to make a
deed based on article 1338 of the Civil Code, namely the principle of freedom
of contract, the notary has the authority to make a deed if the contents of
the deed do not violate decency, public interest, statutory regulations and
unwritten regulations in the area based on the Law on Notary Position. and
other laws and regulations [10].

The situation that is happening in Indonesia and the world in general, physical
evidence is still needed, it cannot be denied that electronic evidence has also
begun to be looked at by business people and legislators that they also exist and
are present and needed in the digital world as it is now. But what is happening
now is, we are not yet fully involved in the world of electronic or digital systems,
so that real physical or written evidence is still needed so that we can help in
the future if problems occur.

The use of electronic media does provide several conveniences compared
to the use of paper as a medium. However, apart from this convenience, an
information system requires reliable hardware and software and incidentally
means dependence on third parties. This persistence is problematic in the field
of engineering. Data storage requires up-to-date hardware and software in order
to meet the durability to store and produce the data.

According to the author opinion the offer given by the Notary is by means of an
Electronic Contract made by the parties by electronic means printed or printed
by the Electronic System Operator service provider and given verification or
legalization by the Electronic System Operator service provider so that it can
be used as a basis for making a Deed Storage (Depot Deed) made by a Notary.
Actions like this can be carried out by a notary if the printout has been verified
and/or legalized and declared authentic printed and issued by a legitimate
Electronic System Operator service provider and ensured that the parties are
true holders of a valid and authorized Electronic Signature in the said agreement
or contract.
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The Form of the Deed of Deposit for Electronic Contracts Made by a Notary
in the Administration of Electronic Systems in Indonesia Conclusion

The custom and practice regarding Deeds of Deposit or Depot Deeds in
Indonesia is the safekeeping of wills, in the form of olographic wills, general
wills and secret wills or closed wills. the original underhand made by a party
that can be used to other parties in order to be authorized for the affairs given
to him or often called a power of attorney. In practice, a power of attorney that
has been deposited or made into a Deposit Deed or Depot Deed is a power of
attorney from a bank to the director of a bank branch, to administer and carry
out the duties and powers of the central branch to the head of the branch in the
area on behalf of the directors [11].

It is this regulation through this Law that makes the Deed of Storage or Depot
Depot of an electronic contract impossible to carry out because according to
notary practice and habits this has never been done. Notaries in exercising their
authority are based on laws and regulations, norms and habits that occur in
society that do not conflict with legal regulations, norms and decency. one eye,
but it must be considered as a challenge to notary organizations in Indonesia so
that in the future there will be synergies between the digital world and notaries
so that they go hand in hand and work together to advance law, especially private
law in Indonesia. Because physical or real evidence is still needed in Indonesia at
this time, this is because the progress of the times regarding digitization has not
yet penetrated remote areas in Indonesia which have a very wide area.

In civil law, a notary as a public official, inevitably has to be recognized for his
existence, bearing in mind the recognition of evidence consisting of oral evidence,
evidence with witnesses, presumptions, confessions and oaths as stated in Article
1966 of the Law -The Civil Law Act Proof by writing is done either by authentic
writings or by private writing. In order to fulfill the making of an authentic deed,
an official is needed who will make it which is implied in the provisions of article
1868 of the Civil Code is An authentic deed is a deed in a form determined by or
before public officials in charge for it in the place where the deed is he made [12].

Pride in the identity of a notary must be put forward compared to notaries in the
common law legal system, who incidentally are stamp workers or ratification of
an agreement where this task is also contained in a notary in Latin law, namely
legalization. If it is related to the progress of the digitalization world, the Latin
notary should not only be a stamp maker or legalizer in the digitalized world as
it is today. The need for cyber notaries in the civil law legal system should be
more developed than notaries in common law countries, Latin notaries must be
able to develop and be more advanced in their thinking not to make deeds in
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the digital world (because basically in an electronic system a notary is only an
employee at a service provider Electronic System/Trusted Third Party) or only
as a registration agent for electronic signatures.

Electronic Contracts based on the Law Number 19 of 2016 concerning
Information and Electronic Transactions and Notaries as general officials who
are given the power to make authentic deeds, which are given authority through
the Law Number 2 of 2014 concerning Notary Positions and Article 1868 of the
Civil Code, so that they can work in synergy, harmony, harmony and balance for
the advancement of civil law in Indonesia. In this case the author provides input
that Electronic Contracts in the digital world can be used as real or physical
evidence by making a deed of deposit in a notarial deed, so that if the parties
need it in connection with their work, they can request a copy of the deed of
deposit which is based on a private deed in the form of an electronic contract.
which has been verified by the electronic system operator [13].

According to the author opinion the behavior carried out by entrepreneurs or
business actors is actually given the choice to take legal action, if the entrepreneur
or business actor chooses to make an agreement and the contractual relationship
is carried out electronically, the state must be present to provide legal protection
for its citizens who take legal action. the. Notary as an official who is authorized
by the State to record the wishes of the parties in accordance with the wishes
of the parties so that they do not conflict with the legal regulations in force in
Indonesia, the Notary should also be given the authority to record the wishes of
the parties which are carried out electronically.

The making of the depositary deed is that the electronic contract has been
affixed with a digital signature by the digital signature certificate holder who
has the right to make the electronic contract and has also been printed or
printed on paper and has been verified or legalized by the electronic system
implementation service provider. The Electronic Hand must first be registered
with a valid Electronic System Operator by the State so that when issuing
an electronic contract that has been affixed with an electronic signature,
the registered party is guaranteed by the state for the security of using the
signature. the electronics.

The electronic contract that has been printed is declared original because the
original information and its derivatives are no longer relevant to distinguish so
that it can be used as a basis for making a deed of deposit carried out by a notary.
Because the main requirement for making a safekeeping deed is a private deed
made directly by the parties and affixed with wet signatures or thumbprints
from the parties or it can be said that the private deed was originally made
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and approved by the parties [14]. The notary in the case of making a deed of
safekeeping cannot immediately trust the private deed that will be kept in the
deed of deposit. there is a legal issue over the deed of deposit made by a notary
or in other words, it is the person who appears before the notary who has the
right to make a deed of deposit or vandepot deed [15].

Furthermore, the notary will write down the day, date and time the appearer
made the deed. The notary is obliged to guarantee the certainty of the day, date,
month, year and facing time listed or mentioned at the beginning of the Notary
Deed, as proof that the parties appear and sign the deed on the day, date, month
and time mentioned in the deed and all the manufacturing procedure has been
carried out in accordance with applicable legal regulations in this case Law
Number 2 of 2014 concerning Notary Positions.

The notary writes the domicile or area of office where the notary has the
authority to make and formalize the deed in accordance with the provisions of
Article 18 Law Number 2 of 2014 concerning Notary Positions. The authority
of a Notary in his area of office as a condition for a deed to become an authentic
deed, the Notary must be authorized insofar as it relates to the place where
the deed was made. While the area of office of "notary concurrently” is the
entire Regency area (Region Tk. IT). Now it can be said that there are no more
"multiple notaries", due to the prohibition from the Minister of Home Affairs
of the Republic of Indonesia. to concurrently serve as a notary by these officials
[16].

Next, the notary mentions/writes down the appearers who are present before
him or a comparison containing the (identity of the parties making the akad,
namely: name, place, date of birth, nationality, occupation, address and place of
residence, as well as Indonesian Citizen Identity card . Comparison is the action/
position of the parties in/to make/sign a deed. The notary in the case of making
a safekeeping deed does not guarantee the contents of the privately held contract
which is used as the basis for the safekeeping deed, what is guaranteed by the
notary is the procedure for making an authentic deed, namely [17]:

It is true that the appearer has been present at the delivery of the private deed
which will be deposited to the notary, and

it is true that the notary is authorized to make the deed in accordance with
article 15 Law Number 2 of 2014 concerning Notary Positions. After the
conditions required by the notary are fulfilled, the notary will make the deed of
deposit with the title deed, Deed of Deposit of Electronic Contract or Deed of
Vandepot of Electronic Contract.
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Regarding the contents of the deed of deposit or vandepot deed, it is the
intention of the party to deposit the deed under the hand in the form of a deed
under the hand from the results of printing or printing from the electronic system
operator. the notary deed contains information, statements of the parties, and the
notary makes it in a form that has been determined by law, and also the notary
is not a party to the deed, the notary’s name is included in the deed because
of a law order. Canceling a notarial deed means outwardly not recognizing the
deed, thus the deed is not a notary deed. Outwardly the evaluation of a notarial
deed is not a notarial deed, so it must be proven from the beginning to the end
of the notarial deed that the requirements regarding the form of a notary deed
are not fulfilled. If it can be proven that the notarial deed does not meet the
requirements as a notarial deed, then it will have the same evidentiary value as
a private deed, the evaluation of which depends on the recognition of the parties
and the judge. The form of the Storage Deed or Vandepot Deed is written or
made as above so that the requirements for making an authentic deed can be
carried out or fulfilled by a notary so that it fulfills the requirements in Article
38 Law Number 2 of 2014 concerning Notary Positions and also 1868 Civil
Code as a condition for an Authentic Deed. Article 1868 B.W. is a source for
the authenticity of a notarial deed and is also the basis for the legality of the
existence of a notary deed.

According author opinion the situation that is happening in Indonesia and
the world in general, physical evidence is still needed, it cannot be denied
that electronic evidence has also begun to be looked at by business people and
Legislation makers that they also exist and are present and needed in the digital
world as it is now. But what is happening now is, we are not yet fully involved
in the world of electronic or digital systems, so that real physical or written
evidence is still needed in order to be able to help in the future if a problem
occurs. The use of electronic media does provide several conveniences compared
to the use of paper as a medium. However, apart from this convenience, an
information system requires reliable hardware and software and incidentally
means dependence on third parties. This persistence is problematic in the field
of engineering. Data storage requires up-to-date hardware and software in order
to meet the durability to store and produce the data.

Conclusions

Whereas the deed of safekeeping or vandepot deed is an authentic deed made by
a notary for the authority he has in making authentic deed in accordance with
the instructions of article 15 of the Law on Notary Office Number 2 of 2014. The
deed of deposit or vandepot deed contains the storage of a document that is kept
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to the notary, which further explained in the depository deed that the appearer
(a person authorized or ordered by private deed made in electronic form) ordered
the notary to keep a document under the hand that was owned or given to him
so that the document felt more secure. The large number of users of Electronic
Contracts in Indonesia actually enriches the repertoire of civil law in Indonesia,
this gives the parties the choice to use legal products using electronic media or
in conventional ways such as written agreements or using authentic legal product
deed from a notary. However, the speed of time, cost and convenience offered
by electronic contracts causes many parties to choose to use electronic media in
making these contracts. The authority of a Notary in making authentic deeds in
the case of a Depositary Deed or Vandepot Deed of Electronic Contracts allows
for a synergy between Law Number 19 of 2016 concerning Information and
Electronic Transactions and Notary Legal Products in the future. Based on the
authority of the Notary in making the deed of safekeeping or vandepot deed for
the electronic contract, then what is the form of the deed of deposit or vandepot
deed for the electronic contract.

Recommendations

The progress and development of the digital world cannot be rejected by
society at this time so that harmony is needed between the digital world and
notary legal products. New rules are needed so that the regulatory authorities
can create a forum for discussion between the Ministry of Communication and
Informatics and Notary Organizations in Indonesia in this matter to find the
right middle ground for the interests of the parties. There needs to be further
study regarding the deed of deposit or vandepot deed of further electronic
contracts so as to enrich the legal repertoire of contracts or agreements
in private or civil law in Indonesia and with the breakthroughs from the
Indonesian Notary Association for its legal products, the Notary Profession is
maintained his dignity. So that notaries in Indonesia are more secure for their
dignity as a legal profession that is professional, independent and impartial in
carrying out their profession.
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Abstract

The sale and purchase of land rights is usually carried out by means of an agreement or
what is known as a land rights sale and purchase agreement. In the case of the transfer of
land rights, the formal conditions for the sale and purchase of land rights must be proven by
a deed of sale and purchase drawn up by and before an authorized official. Before the sale
and purchase agreement is carried out, it is usually done with the initial agreement which the
deed is drawn up by a notary. The responsibilities of a notary as a public official include the
responsibilities of the notary profession itself which are related to the deed, including, the
responsibility of a notary in civil terms for the deed he makes relates to the material truth of
the deed. Then regarding joint assets that are sold without the consent of the husband and/or
wife, is it possible, and does the notary have any responsibility for that. Then there is a court
decision regarding joint assets which legalizes the sale and purchase deed because of the
good faith buyer’s consideration as stipulated in the Supreme Court Circular Letter No. 7 of
2012. The purpose of this study is to analyze the responsibility of a Notary related to the sale
and purchase of joint assets and the legal considerations of judges who decide cases based
on a circular letter which is not a general rule but an internal one that is not well known
to the public. The research method used is normative, using secondary data obtained from
library research including primary, secondary and tertiary legal sources. The responsibility
of the notary, namely in making the deed of sale and purchase of joint property, is a civil
responsibility, that is, all the regulations regulated in the UUJN only provide sanctions for
violations of a formal notary, for example the rules for issuing deed and others. Judges
should in deciding a case use general rules that are understood and understood by the
community instead of using internal rules from the court itself which are not understood by
the community, especially regarding buyers with good intentions.

Keywords: Responsibilities of Notaries; Joint Assets; Circular of the Supreme Court.
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Anoranist

Kyniens-npodadc npas na semmo 3aseuuail ohopmuocmvcs 002060pom abo max 36aHum
002060pOM KYnisi-npodaxcy npaes na semmo. Y pasi nepedaui npas na 3emuo Qopmaivii
YMOBU KYNIGI-NPooajNcy npag na 3emio Mawmy oymu niomeepoiceni axmom Kynieii-npo-
Oaory, YKIAOCHUM YNOBHOBANCEHOIO NOCAd08o10 0coboto. Ileped yxradanmsm yzoou xynie-
J-npoodaicy 3aseuyail Homapiycom oopmuoemncs nepeunna yeooa. 0606 ’s3xu nomapiyca
K 0epacasoi nocadosoi 0cobu eKIOUAIMb 0006 SI3KU CAMOZ0 HOMAPIYCd, 30KpeMa 1iozo
UUBLILHO-NPABOBY GI0N0GIOAILHICID 3G GUUHEHUIL HUM NPABOUUH, NOG A3AHULL 13 MAMEPIALL-
HOW peanviicmio npagouuny. Tlocmae numanns wo0o CNiLHOZ0 MAlnad, siKe npooaemocs
6e3 3200u uon06iKa Ma,/ab0 OPYICUHU, U MONCIUBO Ue TA YU Hece 3a ue GI0N0sI0aNbHICTNL
nomapiyc. Ilomim € piwenns cyoy wo0o cniiwiozo Matina, SKUM 1e2aiisyemops 00206ip Kynie-
J-npodancy ma eUPiyemvcst numanis npo 000POCOBICHICMb NOKYNUL, K ue nepedoaueto
THuprynsprum aucmom Bepxosnozo Cyoy Ne 7 6id 2012 p. Memoio upozo docuioncens €
anais 6i0nosi0aILHOCMI HOMAPIYCa, N06 A3anol 3 NPodaNcemM ma Kynieiero cniivhozo Maind,
a maxoc 1W0PUOUMHUX MIPKYSasb Cyoois, SKi GUPIUYIOMb CNPABU HA OCHOBE UUPKYIAPHO20
JUCA, WO € He 3A2ATIbHUM NPABULIOM, A BHYMPIUHIM NPABULOM, SIKE € HENPABUILHUM 1 Hesi-
dome zpomadcvkocmi. Y cmammi 3acmoco8ano HOpMamueHuil Memoo 00CLONCeHHsL 3 BUKOPUC-
MAHHAM BMOPUHHUX OAHUX, OMPUMAHUX Y PE3YTbMAaAmi HaAyKOBUX O0CHIONCeHD, BKIHUAKYUU
nepeuni, 6MOPUHHI Ma MpemunHi npagosi oxcepeid. 3ayeaxceno, wo 6ionosioarbHicmy
Homapiyca y euunenii 002080pYy Kynieii-npooaicy CNiibHoz0 MAUHA € UUBLIBHO-NPABOBOI0,
mobmo eci nopmu, peziamenmosani 6 UUJN, nepedbauaioms canxuyii auute 3a Qopmanvii
nopyuenis Homapiyca, Hanpukiao, npasui sudadi axkma ma in. Posensdarouu cnpagy, cyooi
MAI0Mb KEPYBAMUCS 3A2ATHUMU NPACUTAMIU, 3POSYMIIUMU 2POMAOL, 3AMICTD GUKOPUCTIAHHSL
BHYMPIUIHIX NPABUIL CAMOZ0 CYOY, 0COOIUBO WOA0 NOKYNUIE 3 D0OPUMU HAMIDAMIL.

Kmouosi cioBa: 060B’s13k1 HOTapiyciB; ciijibHe Maiino; [lupkyssipauii et Bepxos-
HOTO CYyZLY.
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Introduction

In this Globalization Era, land is an important thing in the life of the Indonesian
people, because Indonesia is an agrarian country (Agricultural Country), therefore
the existence of land is a must, besides that land is also a very important need for
most of the people. Indonesia to make a place to live. Given the importance of the
existence of land, it is not uncommon for land to become the subject of disputes,
especially in terms of land ownership. In addition, with the increasing population
growth, the need for land or land increases which makes land prices also higher.

People in their daily lives are bound by other parties. It is through this
engagement that their needs are relatively easy to fulfill rather than being carried
out alone. The interaction between group members is a pattern of human life
that is patterned as a zoon politicon. Through interaction as a way of fulfilling
life’s needs, it is impossible to avoid it, both in the context of obtaining clothing,
food or shelter needs, and the matter of regeneration is no exception as a natural
demand. Our results indicate that inheritances do not lead to large reductuion
in the labor supply of men and married women [1].

Not only that, the amount of land that can be controlled by the Indonesian
population is also very limited, while the number of Indonesian people who need
land is constantly increasing. In addition to the increasing number of people who
need land to be used as residences, economic, social, cultural and technological
progress and development require the availability of more land for plantations,
livestock, factories, offices, entertainment venues and roads for transportation
facilities. To regulate the use of land and land so as not to cause disputes in the
community, on September 24, 1960 a law on land was issued, known as Law
Number 5 of 1960 concerning Basic Agrarian Regulations or better known as
Basic Agrarian Law (UUPA). The development of an increasing population as it
is today, in addition to the limited availability of existing land/land, also because
the available land has never increased from time to time, the need for land /soil
is also getting higher. Obtaining land nowadays is also not an easy thing amidst
the high demand for land, especially for urban areas. One way that can be taken
to obtain land rights today is by buying and selling land rights.

The sale and purchase of land rights is usually carried out by means of an
agreement or what is known as a land rights sale and purchase agreement.
Based on customary law, the sale and purchase agreement of land rights is a
real agreement, meaning that the delivery of the promised goods is an absolute
requirement to be fulfilled for the existence of an agreement. In other words,
if something has been agreed upon, but in practice the object of the agreement
has not been handed over, then the agreement is deemed not to exist or there
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has been no agreement, besides that it also adheres to the principle of light and
cash, namely buying and selling in the form of surrendering rights forever and
at the time of it is also paid by the buyer received by the seller. The nature of
clear and cash is the nature of buying and selling land according to customary
law which is recognized under Article 5 of the UUPA which reads "agrarian law
that applies to earth, water and space is customary law, as long as it does not
conflict with national and state interests".

Buying and selling in the community with the object of buying and selling
land rights, is also carried out with a written agreement to provide more legal
certainty, because land rights are included in the object of the agreement which
are specifically regulated in the applicable laws and regulations. As with the
principle of lex specialis derogat legi generali, which means that specific laws
override general laws. Every legal action concerning land rights is bound and
must follow the provisions stipulated in the legislation.

The sale and purchase of land rights is regulated in Government Regulation
Number 24 of 1997 concerning Land Registration and Government Regulation
Number 24 of 2016 amendments to Government Regulation Number 37 of 1998
concerning Position Regulations for Making Land Deeds (PPAT) which must
be carried out before the authorized official Maker of Land Deeds (PPAT).
The main duties and authorities of the PPAT have been regulated in Article 2
paragraph (1) of Government Regulation Number 24 of 2016 amendment to
Government Regulation Number 37 of 1998 concerning Regulations for the
Position of Making Land Deeds (PPAT), namely the PPAT has the main task of
carrying out some of the land registration activities by making deed as evidence
that certain legal actions have been taken regarding land rights or ownership
rights to flats, which will be used as the basis for registering changes to land
registration data resulting from said legal actions, and Article 3 paragraphs (1)
and (2), namely, Article 3 paragraph (1) "To carry out the main tasks referred
to in Article 2, a PPAT has the authority to make authentic deeds regarding
all legal actions as referred to in Article 2 paragraph (2) regarding land rights
and ownership rights to flats located in in his work area". Article 3 paragraph
(2) "The special PPAT is only authorized to make deeds regarding legal actions
specifically mentioned in its appointment”.

In the case of the transfer of land rights, the formal conditions for the sale and
purchase of land rights must be proven by a sale and purchase deed made by and
before the Land Deed Making Officer (PPAT), in accordance with Government
Regulation Number 24 of 1997 concerning land registration, where the sale
and purchase is carried out before the PPAT who will issue the Deed of Sale
and Purchase, the deed will be used as a condition for registering land at the
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land office. The deed made by the PPAT is an authentic deed, where the form
and content have been determined by laws and regulations and have perfect
evidentiary power.

Article 35 paragraph 1 of Law Number 1 of 1974 Concerning Marriage states
that assets acquired during marriage are joint assets. Article 36 paragraph 1 of
Law Number 1 of 1974 also states regarding joint assets. Husband or wife can act
with the consent of both parties in the form of an agreement. If the conditions for
the validity of the agreement in Article 1320 of the Civil Code are not fulfilled,
it will result in the deed of transfer of rights over the land being cancelled or
null and void by law. The deed of transfer is null and void if the deed does not
meet the objective requirements as in Article 1320 of the Civil Code, namely the
requirements regarding a certain matter and a lawful cause.

Role according to Poerwadar Minta is "an action taken by a person or group of
people in an event". Based on the opinion above, the role is an action carried
out by a person or group of people in an event, the role is a set of expected
behavior, owned by a person or someone who is domiciled in the community.
What is described above, in particular regarding the deed drawn up by a notary,
is an integral part of his roles and responsibilities as a public official. The
responsibilities of a notary as a public official include the responsibilities of the
notary profession itself which are related to the deed, including the civil notary’s
responsibilities for the deed he makes related to the material correctness of the
deed, the notary’s responsibilities based on the notary’s position regulations
and the code of ethics. Meanwhile, the authority of a Notary according to
UU)JN article 15 outlines is to make authentic deeds regarding all actions,
agreements and stipulations required by laws and regulations, legalize signatures
and determine date certainty, affix letters under hand and make letterhead and
other authorities regulated in laws and regulations. The provisions regarding the
authorities and responsibilities of a Notary are important parts in the context
of achieving legal certainty, order and legal protection with regard to valid
evidence, especially in cases that are being experienced by each party in a court
decision regarding joint assets.

Based on the example of the decision case number 60/PDT/2018/PT BTN, this
started with a person named Sherly (the plaintiff) who knew that there had
been a sale and purchase of land rights that had taken place between Haryanto
(the plaintiff's husband) and PT. Makmur Persada Indonesia (defendant 2) on
14 February 2013 as evidenced by the deed of sale and purchase number 53,2012
dated 14 December 2012 drawn up by and before Notary and PPAT Hasanawati
Juweni Shande, S.H.,M.Kn. (Defendant 1). The plaintiff married Haryanto
in 1982 as evidenced by marriage certificate number 26/CS./Akte1982 dated
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14 September 1982, and in 1983 Haryanto and the plaintiff were blessed with a
child named Maureen Yoanita Haryanto as evidenced by birth certificate number
282 dated 21 September 1983.

On December 2, 2000, Haryanto purchased a plot of land from Eha Julaeha
with title certificate number 287 in the name of Eha Julaeha, with an area of
22,215 m? as stated in the deed of sale and purchase number 63/2000 dated
August 16, 2000, drawn up by Notary Dra. Lily Iswanti Sudjana, S.H. The land
title has also been reversed to the name Haryanto. However, in February 2017
the Plaintiff knew from a statement issued by the Serang District Land Office
that the certificate in the name of Haryanto had changed its ownership to that
of PT. Prosperous Persada Indonesia.

It was also completely unknown to the plaintiff that her husband had made a
sale and purchase transaction of land rights without her consent, which, judging
by this land, is still joint property between Haryanto and the plaintiff because
it was obtained after the marriage between the two of them. Haryanto and the
plaintiff had previously never entered into a marriage agreement. During the
process of buying and selling land rights, Haryanto was ill so Haryanto gave the
power of attorney to sell to Dicky Tksan Soetikno as the director of PT. Makmur
Persada Indonesia as outlined in the Purchase Agreement (PPJB) number 1
dated October 1, 2012 made by and before Notary Lili Isnawanti Sudjana, S.H.

At the time of making the PPJB, Haryanto admitted that he was not married to
anyone and was proven by Haryanto’s identity data and a statement that he was
not married. In the process of drawing up the Sale and Purchase Deed, Haryanto
was never present to carry out the arrangements. Dicky, as the beneficiary of
Haryanto’s power of attorney, was only able to arrange the sale and purchase
of the land that was to be sold by Haryanto. PPAT also stated in his statement
that he did not know who Haryanto was at all.

In this case, in one of the judge’s considerations in the Judicial Review decision
Number 909 PK/Pdt/2020, there is one interesting thing, that is, the Judge
decided that one of them was based on the Supreme Court Circular Letter
Number 07 of 2012 which stated that the Supreme Court decision or cassation
level was cancelled. A Supreme Court Circular is a form of regulation issued by
the Supreme Court. The Supreme Court Circular itself was made based on the
regulatory function and was first formed in 1951. In 1950 the Supreme Court
Circular was made for judicial control. The Supreme Court Circular deals with
warnings, admonishing necessary and useful directions to courts under the
Supreme Court.

The Supreme Court Circular serves as a policy regulation or policy regulation in
the form of a formal function. However, the role of the Supreme Court Circular
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Letter in the formation of law in Indonesia is very large. Especially creating
laws that are responsive to people’s sense of justice. An example is the Supreme
Court Circular Number 3 of 1963, from this the Supreme Court Circular Letter
reverses several articles in Wetboek Burgelijk. Because those regulations are no
longer in accordance with the sense of justice of the people in Indonesia. From
the explanation comes the question, regarding the function and legal standing of
the Circular Supreme Court in the ius constitutum of Indonesia.

From the foregoing, is it relevant for a circular letter to be used as the basis for
a court decision that has permanent legal force and overrides the positive law in
force in Indonesia. Especially regarding joint assets that are regulated in written
regulations. Then, what is the role and then the legal responsibility of the notary
as a public official regarding the validity of a deed made by a notary, both a sale
and purchase deed or a binding sale and purchase agreement which is a form of
obligatoir prior to carrying out the handover or levering in the form of a certificate
of land rights. There is a causal relationship in buying and selling in the civil realm
that connects a deed that can be null and void and/or can be canceled if it is not
in accordance with the provisions of the existing laws and regulations in Indonesia
which the author will describe in the next section of this research.

Research Problems

Based on the brief description above, the researcher wants to raise a problem
formulation as follows. Discussion first, What are the responsibilities of a notary
in making a deed of sale and purchase of joint property land. Second, Position
of Supreme Court Circular Letter No. 7 of 2012 concerning Legal Formulation
of the Results of the Plenary Meeting of the Supreme Court Chambers as a
Guideline for the Implementation of Duties for Courts in Law in Indonesia
which is used as the basis for judges’ legal considerations in deciding cases at
the District Court related to joint assets.

Materials and Methods

This research will be structured using normative juridical research. Namely,
research focused on examining the application of rules or norms in positive law.
The approach method used in this research is a statutory approach (Statute
Approach), an analytical approach (Analytical Approach), and a conceptual
approach (Conceptual Approach). The data needed to do used in this research
is secondary data. Primary legal materials include the Civil Code, Law No. 1
of 1974 concerning Marriage, Civil Code of Indonesia, law No. 12 of 2011
concerning the establishment of laws and regulations and Supreme Court
Circular No. 7 of 2012. Then secondary legal materials include libraries in the
field of law, research results in law, scientific articles, journals, and the internet.
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Researchers use the library data collection method by collecting several books,
documents, laws and regulations, scientific works, and other literature. The legal
materials obtained will be analyzed qualitatively.

Results and Discussion

Responsibilities of Notaries in making deed of sale and purchase of joint
property land

Family wealth is the most important thing and/or is a human right as specified in
Article 36 of Law Number 39 of 1999 concerning Human Rights, which says that:
“Every person has the right to own property, both individually and collectively.
Together with other people for the development of himself, family, nation and
society in a way that does not violate the law. Based on this explanation, it can
be interpreted that wealth or property is needed in a marriage. The problem
of marital property is a problem that has a very big influence on family life,
especially for husbands and wives, especially when they are divorced. Therefore,
in Chapter VII Article 35 of the Marriage Law, it is regulated about property in
marriage. There is a provision that Article 35 of the Marriage Law stipulates that:

Paragraph (1) stipulates: "Assets acquired during marriage become joint
property”, then paragraph (2) states that, "Inherited assets of each husband and
wife and assets each acquired as a gift or inheritance, is under the control of each
as long as the parties do not determine other things".

The provisions of Article 35 of the Marriage Law mentioned above have in
common with the provisions of Article 36 of Law Number 39 of 1999 concerning
Human Rights. Bearing in mind that property rights, both individually and
collectively, are human rights, it is necessary to clarify the scope of private
property rights and joint property rights in a marriage. Because, real marriage is
related to the private property rights of the husband or wife, it is also related to
the joint property rights between husband and wife while in marriage. Therefore,
paragraph (1) of Article 35 of the Marriage Law regulates joint assets during
marriage and paragraph (2) of Article 35 of the Marriage Law regulates the
personal assets of each husband or wife. Strictly speaking private property rights
as human rights and collective property rights as human rights must be strictly
regulated regarding the extent of their scope so that there is no confusion and
conflict of property rights between the two.

Article 119 of the Civil Code stipulates that, starting from the time the marriage
takes place, by law a unanimous union between the husband and wife’s assets
applies, just regarding that the marriage agreement is not made with other
provisions. The union of assets is as long as the marriage is carried out and may
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not be abolished or changed by any agreement between the husband and wife. If
you intend to deviate from this provision, the husband and wife must take the
path of the marriage agreement stipulated in Articles 139 to 154 of the Civil Code.

Articles 128 to 129 of the Civil Code, stipulate that if the marital ties between
the husband and wife are broken, then the joint property is divided in half
between the husband and wife regardless of which party the wealth was
previously obtained from. Regarding the marriage agreement it is justified by
Legislation as long as it does not violate the morals and general order that apply
in people’s lives.

Property acquired during marriage becomes joint property. Each husband and
wife regarding the assets obtained by each as a gift or inheritance are under
the control of each as long as the parties do not specify otherwise. Regarding
this joint property, the husband or wife can act to do something with the joint
property with the agreement of both parties. It is also stated that the husband
or wife has the full right to take legal action regarding the joint property if
the marriage is broken up due to divorce, then the joint property is regulated
according to their respective laws.

The legal responsibilities of a notary in the deed he made are listed in the Notary
Position Regulations No. 2 of 2014. The birth of a notary’s responsibilities
is inseparable from the obligations and authorities for those who are carried.
A Notary is charged with responsibility for the formal, material correctness of the
deed he made if the Notary is indeed proven in court that the Notary committed
carelessness or was intentional to the detriment of the parties [2]. In other words,
an authentic deed legalized before a notary can be said to be null and void in
a court decision so that the holder of the deed will feel that they have been
harmed by the deed, so the notary needs to be responsible for his mistakes. In
terms of accountability for the deeds he made while in office, the Notary remains
responsible for all the deeds until the Notary retires. Accountability deed is
divided into four, namely:

1. Civil Notary Responsibilities

All regulations stipulated in the UUJN only provide sanctions against notary
violations of a formal nature, for example the rules for issuing deed and others.
However, the notary also has responsibility for the material in the deed he
publishes. On the notary’s authority in providing legal advice to appearers
(Article 15 letter e UUJN). If the Notary makes a mistake in giving legal
counseling to the appearers having a relationship with the deed he published,
the Notary has responsibility from a civil perspective in the material truth in

the deed he issued.
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2. Notary Criminal Responsibilities

A criminal act is an act that is not permitted by a legal regulation, the prohibition
is followed by a threat, namely a sanction that has a certain criminal form for
anyone who commits the violation. A criminal act is said to be an act that is not
permitted by law, and if there is a violation related to this prohibition, it will
be accompanied by sanctions, in the form of certain crimes. In carrying out his
position as a Notary, the crime in question is a crime carried out by a Notary as a
public official who has the authority to issue authentic deeds regulated in UUJN.
3. Notary Responsibilities based on UUJN

Article 65 of the UUJN states that a Notary has responsibility for the deed issued
even though the Notary’s protocol has been handed over to the recipient of the
protocol. In this article, it is explained that the Notary bears an accountability
for the deed based on UUJN.

4. Notary Responsibilities based on the Code of Ethics

As a public official, a notary in carrying out his duties cannot be separated
from ethics. The ethics referred to here are the code of ethics for the Notary
profession that exists and aims to ensure that notaries truly carry out their duties
professionally, morally and skillfully in rational argumentation [3].

Notaries must still adhere to existing regulations and the professional code of
ethics when carrying out their duties and authorities. Related to this, the aim is
to maintain the dignity and worth of a notary because the position occupied by
a notary is a position of direct trust sent by the State. In this regard, notaries are
also expected to be able to comply with every regulation that exists in society,
not only comply with the regulations governing their position. This is certainly
intended so that the public and all parties can understand that the Notary
profession is a very noble and dignified profession [4].

In social life, a notary is highly trusted as an expert in the civil field, especially
in the notary field, so in carrying out his profession, a notary must be responsible
for every deed he makes, besides that, a notary in carrying out his position must
be based on special characteristics, namely:

1. Honest to himself.

2. Good and true.

3. Professional [5].

In terms of the responsibility of a notary in making a deed of sale and purchase
of joint assets is a civil responsibility, that is, all the regulations regulated in
the notary office law only provide sanctions against notary violations of a
formal nature, for example the rules for issuing deed and others. However, the
notary also has responsibility for the material in the deed he publishes. On the
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notary’s authority in providing legal advice to appearers (Article 15 letter e
notary office law). If the Notary makes a mistake in giving legal counseling to
the appearers having a relationship with the deed he published, the Notary has
responsibility from a civil perspective in the material truth in the deed he issued.
This can result in a deed being null and void because the sale was made without
a marriage agreement. The sale of joint assets must obtain the approval of the
husband and /or wife, this is in accordance with Article 36 paragraph (1) of Law
Number 1 of 1974 concerning Marriage which states, regarding joint property,
the husband or wife can act with the consent of both parties.

The position of the Supreme Court Circular Letter No. 7 of 2012 which is used
as the basis for the legal considerations of judges in deciding cases at the
District Court regarding joint assets

In Decision Number 909 PK/Pdt,/2020 of the Supreme Court at the review level,
the judge in one of his legal considerations, one of which was to make a circular
letter to decide on a civil case. The sound of legal considerations is as follows:

1. That Judex Juris decisions and considerations are incorrect and wrong because
they do not pay attention to or guide the Supreme Court Circular Letter
(SEMA) Number 7 of 2012 concerning the Agreement on the Plenary Meeting
of the Civil Chamber, so that Judex Juris decisions have resulted in the non-
realization of unity in application of the law or consistency of decisions the
decision of the Supreme Court of the Republic of Indonesia which ultimately
creates injustice.

2. Whereas the Supreme Court Circular Letter (SEMA) Number 7 of 2012
basically states that: A land buyer with good intentions has the right to obtain
legal protection and the original owner who has the right can only claim
compensation from the seller who is not entitled. The concept of a land buyer
with good intentions was then strengthened and clarified by the Supreme Court
Circular Letter (SEMA) Number 4 of 2016 concerning the Agreement of the
Plenary Chamber Meeting which in essence is that a buyer with "good faith"
buys land from the seller as the owner of the land as evidenced by proof of
ownership. legally, the sale and purchase is carried out in front of the PPAT, at
the time of sale and purchase of land the object of sale and purchase is not being
confiscated or in a case.

3. Whereas in the a quo case Defendant II clearly met the criteria referred to in
the Supreme Court Circular Letter (SEMA) Number 4 of 2016, namely buying
from Haryanto whose name was listed in the Certificate of Ownership (SHM)
Number 287 /Tonjong, the sale and purchase was carried out on the basis Deed
of Sale and Purchase (AJB) Number 53 of 2012, dated December 4, 2012 before
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Notary/PPAT Hasnawati Juweni Shande, S.H., M.Kn., the land for sale and
purchase is not in confiscation or litigation status. Before the Sale and Purchase
Deed was carried out, Haryanto had entered into a Sale and Purchase Agreement
(PPJB) Number 01, October 1, 2012 with Defendant II as a prospective buyer
before Notary/PPAT Lily Isnawati Sudjono and the seller had explained his
status was not married, then based on PPJB Number 01 This was followed up on
October 1, 2012 with the Sale and Purchase Deed Number 53 of 2012, December
4, 2012. The object of the case was only identified as joint property after the Sale
and Purchase Deed was executed.

Another interesting point besides the judge making a circular letter as a legal
basis in deciding a case is that on point 2 the judge’s consideration is that the
buyer is in good faith. Before the writer discusses about good faith buyers,
the writer will discuss the legal rules used in Indonesia in general. There is a
principle in the world of law namely, the principle of lex superior de rogat lex
inferior, higher regulations will override lower regulations if they regulate the
same and contradictory substances. Then the principle of lex specialist derogat
lex generalis, more specific regulations will override general regulations if they
regulate the same and contradictory substances. According to Padmo Wahjono,
laws and regulations are arranged in a multilevel arrangement like a pyramid
which is the cornerstone of the national legal system [6].

Juridically, in the elucidation of Article 7 paragraph (2) of Law No. 12 of 2011 it
is stated that what is meant by hierarchy is the hierarchy of each type of statutory
regulation based on the principle that lower statutory regulations may not conflict
with other statutory regulations. higher legislation. Thus, in every formation of
laws and regulations must pay attention to the hierarchical system of laws and
regulations, so as to create harmony between laws and regulations. invitations
formed by various higher and equivalent statutory regulations. In this case, regional
regulations as statutory regulations whose hierarchy are at the lowest level, in their
formation must be guided by statutory regulations with a higher hierarchy [7].

In Indonesia, this chain of legal norms is actualized into a hierarchy of laws and
regulations as stipulated in Law No. 12 of 2011 concerning the Establishment
of Legislation (UU No. 12 of 2011). Article 7 paragraph (1) Law No. 12 of 2011
mentions the types and hierarchies of laws and regulations in Indonesia, name:
1. The 1945 Constitution of the Republic of Indonesia.

2. Decree of the People’s Consultative Assembly.

3. Laws/Government Regulations in Lieu of Laws.

4. Government Regulations.

5. Presidential Regulation.
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6. Provincial Regulations.
7. Regency/City Regional Regulations.

In view of the foregoing, it is not stated that a circular letter qualifies as a
statutory regulation both in terms of its composition in accordance with the
regulations mentioned above or in Indonesian positive law. Meanwhile, if we
look at a decision of the Supreme Court which has legal force as jurisprudence
for the development of law in Indonesia. Jurisprudence in Indonesia has an
important position in forming new laws that are generally applicable based on
the parameters of justice, legal certainty and expediency [8].

Then what if a court decision uses the Circular Letter’s consideration basis
in making a decision, whether it is relevant or not. If we look at the subject,
its users can be classified into policy rules (bleidsregel), because the circulars
themselves are usually shown to judges, clerks and other positions in court. The
existence of bleidregels itself is a consequence of the enactment of the rule of law
concept. Policy regulations are free policy products set by state administration
officials in the context of carrying out government tasks [9].

But regulations formed by the Supreme Court certainly cannot be equated
with regulations formed by the legislature. The Supreme Court can only form
regulations if the law is unclear or does not regulate. But this is not absolutely
implemented by the Supreme Court. We certainly still remember Circular letter
No. 3 of 1963, where the Circular letter canceled several articles in the Burgelijk
Wetboek (BW). In the Circular letter, the Supreme Court explained that the
Articles that were canceled did not fulfill the Indonesian people’s sense of justice.
We can understand this, because BW is a product of Dutch law which has been
changed from the original for the benefit of colonizing the Indonesian people.
Circular letter itself is a policy regulation with the first several reasons, seen from
the shape of the Supreme Court Circular Letter which does not have a formal
form similar to statutory regulations in general. In general, laws and regulations
have forming parts such as naming, preamble, body, and closing. We find these
parts incomplete in the Supreme Court Circular Letter so that from a formal
perspective we can assume that Circular letter is not a Statutory Regulation.

In the book Regarding Law by Prof. jimmly Asshidiqie Circular Letters are
classified in policy rules or quasi legislation. Therefore, if we look at it in terms
of naming by ignoring the legal basis for the effectiveness of each circular letter.
So it can be assumed that the Supreme Court Circular is a policy regulation [10].

The law gives the Supreme Court the authority to form laws or rule making
power. This authority is given so that the Supreme Court can resolve issues that
are not regulated in detail in statutory regulations. However, not all circular
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letters can be categorized as carrying out the function of rule making power.
Only a circular letter from the Supreme Court regulates procedural law and fills
in the legal void. With reference to the provisions of Article 8 of Law No.12 of
2011 regarding the formation of laws and regulations, the Supreme Court circular
which is based on the provisions of article 79 of Law No. 14 of 1985 concerning
the Supreme Court has binding legal force and can be classified as statutory
regulations.

But as long as there are regulations that have a higher position and are not in
a regulatory vacuum, a circular letter should not be used as a basic rule in a
judge’s consideration in deciding a case. In this case, there is still positive law
in Indonesia, in this case the Civil Law, which is very relevant, especially in
deciding the cases described above, namely regarding good faith.

In good faith there are no rules that clearly explain the meaning. But only a
few opinions from legal experts explain the meaning of good faith. Good faith
according to Prof. Dr. Rahmadi’s destiny means the buyer’s ignorance of the
defect in the transfer of rights to the land he has acquired and this ignorance is
not the fault or carelessness of the buyer [11]. Meanwhile, according to Subekti,
a Buyer with Good Intentions is defined as a buyer who does not know at all
that he is dealing with a person who is not actually an Owner [12].

The meaning of good faith in the literature is further divided into two categories,
namely subjective good faith and objective good faith, although in the case
of good faith buyers the literature in Indonesia only refers to the subjective
meaning. Subjective good faith is defined as the honesty of the buyer who is not
aware of any defects in the transfer of rights; Meanwhile, objective good faith
is defined as decency, in which the actions of a person (eg a Buyer) must also
be in accordance with the general view of society. According to the Civil Code,
however, the element of knowing whether the acquired property is legal or not
is mentioned as the main element that distinguishes between a bezit (position of
power) with good intentions and a bezit (position of power) with bad intentions.

Meanwhile, a somewhat ‘formalistic’ notion was put forward by Muhammad
Faisal, 47 that a person is said to have good faith, when his position when
obtaining said property is in accordance with the applicable laws and regulations
and he is not aware of any legal defects in obtaining said property [13].

Article 531 of the Civil Code states: "Acquisition in good faith occurs when the
possessor obtains the object by obtaining ownership without knowing that there
is a defect in it". While Article 532 of the Civil Code states: "A possession in
bad faith occurs when the holder knows that the item he is holding is not his
property. If Bemegang Besit is sued before a judge and in this case is defeated,
then he is considered to have bad faith since the case was filed".
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The concept of a Good Faith Buyer in the regulations is very vague, and does not
explain at all what is considered good faith itself. It is possible that the meaning
of ‘good faith’ itself has shifted from its original context, as can be found in the
Court’s decisions which will be discussed below. The buyer can be considered
in good faith if he has carefully examined the material facts (physical data) and
the validity of the transfer of rights (juridical data) over the land he purchased
before and during the process of transferring land rights. If the buyer knows or
can be considered to have known the flaws in the process of transferring land
rights (for example, the seller’s lack of authority), but he continues to buy and
sell, then the buyer cannot be considered as having good faith.

The potential for disputes to arise is also due to the fact that the legal sources
of land sale and purchase agreements are still diverse. In relation to the issue of
the diversity of legal norms used as a reference in the practice of land sale and
purchase agreements in Indonesia, we will at least find three types of regulations
that are different from one another, namely the UUPA and its implementing
regulations, Civil Law, and the Civil Code. Even though in the context of the
land sale and purchase agreement the Civil Code is declared no longer valid, as a
form of agreement, the land sale and purchase agreement also cannot be ignored
by the existence of the Civil Code which does regulate the issue of agreements
in more detail [14].

The basis for the judge’s decision was based on a circular letter which said "By
using circular letter No. 7 of 2012 point IX, it reads:

— "Protection must be given to a Good Faith Buyer even if it is later found out
that the seller is an unauthorized person (object of buying and selling land)".

— "The Originator can only file a claim for damages against the Seller who is
not entitled".

Meanwhile, regarding the notion of good faith, as also explained earlier, in
principle it means that the buyer does not know any defects related to the
legitimacy of the goods he has obtained. Thus, in the context of Dutch law there
are three things that the buyer may not know, namely (1) whether the transfer
is valid or not, (2) whether the title is valid or not, and/or (3) whether the
transferor is authorized or not.

According to the provisions of PP No. 24 of 1997 and some related literature,
the validity of buying and selling land is assumed to be fulfilled by buying and
selling through PPAT and land registration mechanisms that have been required
by the regulation. However, in practice there is also the possibility that the judge
will assess the accuracy of the buyer himself, if the good faith of the buyer is
questioned by the opposing party. The buyer is not considered to have good faith
if he does not find out the things he should know about the land he is buying.
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The principle of precision or prudence has not been widely discussed in the
literature. However, the judges’ decisions have indicated several situations
where the buyer should have been more careful in making purchases, namely by
examining the authority of the party selling the land (including the possibility
of needing approval from other parties), the status of the land (not being
confiscated or in dispute), there is no conflicting information in the sale and
purchase document, it is not currently under the control of another party, or
there may be a warning from the competent authority regarding the status of the
land. If these things are not examined carefully by the Buyer, he is considered
not having good faith.

The legal basis for judges in deciding cases should use general rules that already
exist in Indonesia and society, instead of using a circular letter that only applies
to internal courts that are not known by the public. There are many regulations
that should be used as a basis for judges’ considerations to use as a basis in
deciding civil disputes on the sale and purchase of land and buyers in good faith,
including the 1945 Constitution of the Republic of Indonesia, the Indonesian
National Civil Code, Government Regulation No. 24 of 1997 concerning Land
Registration.

Meanwhile, the judge’s decisions tend to only test the fulfillment of formal
requirements, namely the sale and purchase is carried out before a notary and the
registration is carried out at the land office. Determining whether or not good
faith exists is no longer carried out by first examining the legitimacy of the sale
and purchase of the land in question (which, if the legal defects are found to be
unknown to the buyer, can keep him protected), but the assessment of whether
or not good faith exists is what is used to determine whether it is legal or not.
transfer of rights through buying and selling.

Conclusion

1. In terms of accountability for the deeds he made while in office, the Notary
remains responsible for all the deeds until the Notary retires. Accountability deed
is divided into four, namely:

a) Civil Notary Responsibilities

All regulations stipulated in the UUJN only provide sanctions against notary
violations of a formal nature, for example the rules for issuing deed and others.
However, the notary also has responsibility for the material in the deed he
publishes. On the notary’s authority in providing legal advice to appearers
(Article 15 letter e UUJN). If the Notary makes a mistake in giving legal
counseling to the appearers having a relationship with the deed he published,
the Notary has responsibility from a civil perspective in the material truth in

the deed he issued.
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b) Notary Criminal Responsibilities

A criminal act is an act that is not permitted by a legal regulation, the prohibition
is followed by a threat, namely a sanction that has a certain criminal form for
anyone who commits the violation. A criminal act is said to be an act that is not
permitted by law, and if there is a violation related to this prohibition, it will
be accompanied by sanctions, in the form of certain crimes. In carrying out his
position as a Notary, the crime in question is a crime carried out by a Notary as a
public official who has the authority to issue authentic deeds regulated in UUJN.

¢) Notary Responsibilities based on UUJN
Article 65 of the UUJN states that a Notary has responsibility for the deed issued
even though the Notary’s protocol has been handed over to the recipient of the

protocol. In this article, it is explained that the Notary bears an accountability
for the deed based on UUJN.

d) Notary Responsibilities based on the Code of Ethics

As a public official, a notary in carrying out his duties cannot be separated from
ethics. The ethics referred to here are the code of ethics for the Notary profession
that exists and aims to ensure that notaries truly carry out their duties in a
professional, moral and skilled manner in rational argumentation.

2. Juridically, in the elucidation of Article 7 paragraph (2) of Law No. 12 of 2011 it
is stated that what is meant by hierarchy is the hierarchy of each type of legislation
based on the principle that lower laws and regulations may not contradict with
higher laws and regulations. Circular Letter is not a general regulation, but an
internal one from the court itself. Regarding the judge’s opinion, the buyer in good
faith in principle means that the buyer does not know any defects related to the
legitimacy of the goods he has obtained. Meanwhile, the judge’s decisions tend
to only test the fulfillment of formal requirements, namely the sale and purchase
is carried out before a notary and the registration is carried out at the land
office. Determining whether or not there is good faith is no longer done by first
examining the validity of the sale and purchase of the land concerned.

Recommendations

1. Notaries must be shrewd and careful before making a deed of sale and purchase
of land and other agreements. Must be careful in exploring the identity of the
appearers. In particular, regarding whether the information submitted by the
plaintiff and the appearer’s documents is correct or not, because the sale of joint
property must obtain the approval of each party, namely the husband and/or
wife, do not let the notary become co-defendant and become a problem in court
because the deed he made.
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2. The legal basis for judges in deciding cases should use general rules that
already exist in Indonesia and society, instead of using a circular letter that only
applies to internal courts that are not known to the public. There are many
regulations that should be used as a basis for judges’ considerations to use as a
basis in deciding civil disputes on the sale and purchase of land and buyers in
good faith, including the 1945 Constitution of the Republic of Indonesia, the
Indonesian National Civil Code, Government Regulation Number 24 of 1997
concerning Land Registration.
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Abstract

Law Number 5 of 1960 concerning Basic Agrarian Principles in Article 2 states that every
Indonesian citizen has full rights over land, water, and airspace located in Indonesia,
so only Indonesian citizens are entitled to have ownership rights over land in Indonesia.
This is a principle of nationalism in agrarian law. Foreigners who arve in Indonesia are
only entitled to land use rights in Indonesia. This regulation sometimes poses difficulties
Jor foreign nationals who want to invest in Indonesia, due to the requirement of land
ownership in Indonesia not being fulfilled. This obstacle causes some parties to take illegal
actions in land ownership in Indonesia, one of which is by making a nominee agreement.
However, nominee agreements in Indonesia have not been clearly regulated in legislation.
The issues raised in this research are the validity of nominee agreements according to the
Civil Code and Basic Agrarian Law, as well as the role and responsibility of notaries in
making nominee agreements, using the case study of the verdict of the Denpasar District
Court Number 426/Pdt.G/2020/PN Dps. To answer these issues, normative juridical
research method with prescriptive research method is used. The result of the analysis and
research is to analyze the nominee agreement and its validity from the perspective of the
Civil Code and Basic Agrarian Law. In addition, it analyzes the role and responsibility of
notaries in nominee agreements with a case study in the verdict of the Denpasar District
Court Number 426,/Pdt.G/2020,/PN Dps. The suggestion given is that notaries in making a
legal product should pay attention to the applicable legal foundations in Indonesia so that
the resulting deed is in accordance with the legislation in Indonesia

Keywords: Land Ownership; Notary; Nominee Agreement.
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AHoranis

Y cmammi 2 3axony npo ocrnosui npunyunu azpapnozo npasa (Ne 5, 1960) susnaueno,
w0 Kogcen zpomadsnun Indonesii mae nosni npasa na cyuty, 600u i NOGIMPAHULL NPOCMIP,
W0 3HAX00SMBCS 8 MENCAX KOPOOHI8 KPAiniL, 34 SKUM MILLKU 2POMAOSHU KPATHU MATOMb
npago enachocmi Ha 3emio 6 Indownesii. Biomax, gpaxmuuno — ye npunHyun Hauiona-
nismy 6 azpapnomy npaei. Inosemui, sxi nepebysaromo ¢ Indonesii, maiomo npaso iuuie
Ha Kopucmysanus semaero. Hopmu upozo 3axony cmeoproromv mpyoHowsi 0nst iHO3eMHUX
epomadsn, saxi maromo baxcanis insecmysamu ¢ Indonesii, uepes nedompumanis 6UMoz
wodo npasa eirachocmi na semaro ¢ Indomnesii. I[s nepewxoda smycuna Oesiki cmopouu
gdamucs 0o nesaxonnux 0itl w0do nabymms npasa eiachocmi wa 3emuio 6 Indonesii,
00HIEI0 3 AKUX € YKAAOeHHS Y2o0u 3 HOMIHAIbHUM iachukom. O0nax maxi yzoou ¢ Indo-
Hesii uimko ne epezynvoano 3axonom. Memor dociioncers € poszisd npooiem, wo cmo-
CYIOMbCst 00TPYHMOBAHOCME 0020680PY 3 HOMIHANLHUM BLACHUKOM 3a L[usinvnum xodexcom
i OCHo6HUM azpapHUM 3AKOHOM, A MAKONC PO 1 6I0N06I0AILHOCTE HOMAPIYCie Npu YKia-
Oenni maxux 0020680pi6, Ha NPUKIAOL Pilenns, Yxearenozo [lennacapcokum OKPYICHUM
cydom 426/Pdt. G/2020/PN Dps. Y pobomi 3acmocoano HOpMamueHo-npagosuil ma
npeckpunmuenuil memoou. Pesyromamamu docuioxncenns € ananiz 002060py 3 HOMIHALL-
HUM GLACHUKOM ma 1020 diticnocmi 3 mouku 3opy Lueinwnozo xodexcy ma 3axony npo
OCHOBHI npunyunu azpaprozo npasa. Kpim moeo, euceimieno poiw» ma 6ionogioanvricmo
Homapiycie npu yxaadanmi 002060pie i3 HOMIHALLHUM BAACHUKOM HA NPUKIAOL pluienis 3i
CNPAasu, Yxeanenozo OKPYICHUM CYOOM.

KmouoBi cioBa: BiacHicTh Ha 3€MJII0; HOTAPiyc; yrofa mpo HOMiHi.
Introduction

Land, its ownership, type, access, and rights over land are often ambiguous,
conflicted and fluid in post-colonial and post-socialist states as a myriad of
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institutions, and (non) state actors find themselves in a constant struggle
with each other. Particularly in post- colonial contexts, there are two major
dimensions of control over land: through rights which is concerned with the
questions of ownership and access, and the other is institutional, concerning
the authority to legitimize such rights and their transcendence. The claim to
institutional legitimacy over the sanctioning power of rights does not come
automatically but must be actively established [1].

In Indonesia is one of the countries that has extraordinary natural potential. One
form of Indonesia’s potential natural wealth is in the form of land or land wealth.
The existence of land or also called land in this country is available quite widely
that can be utilized by all citizens. The regulation on land contained in Law
Number 5 of 1960 concerning Basic Regulations on Agrarian Principles focuses
more on land that can be owned by the community and used by the community
according to their needs, an example of the social function of land is the purchase of
land that will be used for the construction of factories, schools, houses of worship,
private houses, or can also be used as rice fields, garden soil, and so on [2].

The use of land in thesocial function of land, there are restrictions on use
regulated in Article 9 of Law Number 5 of 1960 concerning Basic Regulations
of Agrarian Principles, first, the parties have full authority over the resources on
Indonesian soil are only Indonesian citizens without exception. Non-Indonesian
citizens are not allowed to own these resources, second, every Indonesian citizen,
without exception has a balanced position in the eyes of the law related to the
use of resources, thisis then called the Principle of Nationality contained in the
Basic Agraia Law [3].

The principle of nationality in Law Number 5 of 1960 concerning Basic
Regulations on Agrarian Principles prioritizes the right for the Indonesian people
to enjoy full ownership of land. So there is no room for non-Indonesian citizens
to be given ownership rights. Such foreigners are only allowed to enjoy the right
of use of land in the country, nothing more [4].

The provisions regarding the prohibition of ownership of property rights by
foreign nationals are also related to inheritance rights. This is regulated in
Article 21 paragraph 3 of Law Number 5 of 1960 concerning Basic Regulations
on Agrarian Principles which regulates if there is a Foreign Citizen who gets
ownership of Indonesian land due to inheritance or property during marriage
with an Indonesian citizen, the foreign national is obliged to release it and return
it to the state for a period of one year.

The next problem is related to land ownership which is only limited to the right
of use, this makes it difficult for a number of foreign nationals who want to
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have a business in Indonesia, for example businesses in the hospitality or resort
sector, which makes many people who seize this opportunity and want to invest
in Indonesia. But then it was bumped with the existence of the Principle of
Nationality in the Basic Law on Agria, which is considered to be a stumbling
block for foreign nationals who want to open a business in Indonesia.

Because it collided with the principle of nationality, in the end an idea arose
to avoid the principle of nationality and people who could still build hotels or
other businesses with land ownership status in the form of property rights. This
method is to use a nominee agreement which is one example of an agreement that
has not been clearly regulated in the rules of law in Indonesia. This agreement
is also often called a name loan agreement because in practice foreigners borrow
the name of Indonesian citizens to obtain land ownership status in the form
of property rights to avoid time limits as in the right of use. In the nominee
agreement, there is an intermediary agreement as a support for the legal owner in
the eyes of the law (legal owner) and the actual owner who controls the object
(beneficiary owner) [5].

In terms of applicable legal rules in Indonesia, there are no rules that clearly
regulate the prohibition of nominee agreements, but in some legal provisions
in Indonesia it implicitly prohibits the existence of this type of agreement.
The making of nominee agreements in practice is mostly made before a Notary.
Even though according to the rules of law it is not clear about the terms of
this agreement. Notaries as honorable officials should take legal action in the
form of making authentic deeds in accordance with existing legal regulations in
Indonesia [6].

The nominee agreement made before the Notary Public is proof that the Notary
ignores the rules and code of ethics. Notaries as general officials are obliged to
account for the deeds they have made, the authority of notaries besides that is
to protect the public so that arbitrariness occurs.

One example of a case that occurs related to the nominee agreement is the
Denpasar District Court Decision Number 426 /pdt. G/2020/PN Dps. In this
case, the agreement made by the Notary Public is a nominee type, where this
type has no legal basis that clearly regulates and according to the judge, the
content of the nominee agreement violates the content of the Basic Agrarian Law
relating to the Principle of Nationalism where a foreign national is prohibited
from having the right to land tenure in Indonesia.

Based on the laws applicable in Indonesia, a notary is responsible for creating
authentic deeds in accordance with the prevailing regulations. Notaries are
expected to perform their duties with integrity, professionalism, and adherence
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to the law. They are obligated to ensure that the deeds they create are accurate,
lawful, and comply with the legal requirements.

In the context of the research topic, the legal framework relevant to the
accountability of notaries in the creation of nominee deeds by foreign citizens
and its relation to land ownership in Indonesia includes:

1) Law Number 2 of 2014 on Amendments to Law Number 30 of 2004 concerning
the Position of Notary: This law governs the responsibilities, obligations, and
ethical standards of notaries in Indonesia.

2) Law Number 5 of 1960 concerning Basic Agrarian Principles (Undang-
Undang Nomor 5 Tahun 1960 Tentang Peraturan Dasar Pokok-Pokok Agraria):
This law regulates land ownership, including restrictions on land ownership by
foreign citizens and the consequences of violating these regulations.

3) Other relevant regulations and legal provisions: There may be additional
laws, regulations, and provisions that govern specific aspects related to nominee
arrangements, land ownership, and the responsibilities of notaries in Indonesia.

The purpose of this study is to The research aims to investigate and analyze
the legal implications and responsibilities of notaries in the creation of nominee
arrangements, particularly in the context of foreign citizens’ ownership of land
in Indonesia. That anlyze the validity of nominee agreements related to Foreign
Nationals with ownership of freehold land in terms of the Civil Code and Basic
Agrarian Law and the role and responsibility of notaries in making nominee
agreements related to land ownership rights, it was proving that a legal event had
occurred. Therefore, a deed can be authentic when it meets the requirements set
out in the law, one of which is that it is made by an authorized public official so
that the deed will become written evidence with perfect evidentiary power. Here
the role of the notary profession is significant in fulfilling these requirements
because a notary is a public official.

Which is the subject of the first discussion, how is the validity of the nominee
agreement relating to Foreign Nationals with ownership of freehold land in
terms of the Civil Code and Basic Agrarian Law, second, what is the role
and responsibility of notaries in making nominee agreements related to land
ownership rights

Materials and Methods

In this study, an in-depth examination was carried out on legal facts which
are then used in answering legal issues. Legal issues have a central position in
research law as the position of the problem in research others, because it is the
legal issue that must be resolved internally legal research as the problems to be
answered in in non-legal research. This research begins by formulating problem.
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The problem arises because there are two propositions that have relationship,
both functional, causal, and one confirms another.

This type of research is normative legal research Normative legal research is legal
research that lays down law as a building system of norms regarding principles,
norms, rules of laws and regulations, court decisions, agreements and doctrines
(teachings). Normative legal research must be seen from a juris viewpoint,
who conduct research with the aim of legal problem solving which ultimately
has benefits and benefits for society. Study normative law is done to generate
arguments, theories, or new concept as a prescriptive in solving problems that
faced. The answer expected in legal research is right (correct), appropriate,
in-appropriate or wrong, so that the results obtained already contain value. The
nature of this research is descriptive analysis, which is a method used to depict
a current condition or situation with the aim of providing data.

The object of this research is to explore ideal aspects and analyze them based
on legal theories or regulations in effect. The descriptive analysis method is
employed to provide an overview of a phenomenon related to the study of the
legal act of borrowing a name. For academic research, it is essential to search for
the ratio legis and the ontological basis behind the enactment of the law so that
researchers can grasp the philosophical content underlying the law. By doing so,
researchers will be able to draw conclusions regarding the existence or absence
of philosophical conflicts between the law and the issues at hand.

The approach used in this research is the case approach and the statute approach.
The case approach is employed to understand the application of legal norms/
principles in legal practice. It involves examining specific cases to analyze how
legal rules are applied and interpreted in real-life situations. On the other
hand, the statute approach focuses on studying and analyzing legal statutes
and regulations themselves to gain insights into their content, intent, and
implications. Both approaches contribute to a comprehensive understanding of
the research subject from different angles.

The statute approach is conducted by examining all relevant laws and
regulations pertaining to the legal issue being addressed. For research purposes,
it involves studying and analyzing the entire body of laws and regulations that
are applicable to the subject matter. This approach ensures a comprehensive
understanding of the legal framework and provides insights into the specific
provisions, requirements, and implications of the laws and regulations related to
the research topic. By conducting a thorough analysis of the statutes, researchers
can gain a deeper understanding of the legal context surrounding the issue being
investigated.
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The statute approach provides a practical method for researchers to explore the
consistency and compatibility between different laws, as well as between laws
and the constitution or regulations. By examining these relationships, researchers
can identify any inconsistencies or discrepancies that may exist. The findings
of such an analysis can serve as arguments or evidence to address the issues at
hand. It enables researchers to critically evaluate the legal framework, identify
potential conflicts or gaps, and propose solutions or recommendations to resolve
the legal issues being studied. This approach contributes to the development of
a more coherent and effective legal system.

Results and Discussion

How the validity of the nominee agreement relating to Foreign Nationals with
ownership of freehold land is seen from the Civil Code and Basic Agrarian
Law

Indonesia provides an interesting empirical context. With its combination of
high- and low-density areas, the country is in some regards structurally similar
to many African countries. High-den-sity areas are concentrated in the island
of Java, whereas other islands, such as Kalimantan, Sulawesi, and Sumatra,
have lower densities. Having already achieved a Green Revolution mainly
in rice production (concentrated in Java), Indonesia today is at a relatively
advanced stage of structural transformation, in which human capital formation
and migration out of agriculture are central to the transformation of the economy.
More recently, an over all increase in real wages has been encouraging the labor
migration and promoting mechanization to substitute for labor in agriculture,
mostly among large farmers who can further increase their operational farm size
[9].

Nominee agreement has the meaning of an agreement containing a borrowing
name between the parties. This agreement is usually carried out between
foreigners and Indonesians by borrowing the name of a local citizen but the

control of the object remains by the foreigner. This agreement usually relates to
Land Rights.

The problem that occurs when many foreign nationals come to Indonesia
who have their own goals, such as wanting to invest their business capital in
Indonesia by opening a new business in Indonesia and being able to absorb a
number of workers in the place of business. When foreigners want to invest in
Indonesia, they are obliged to follow the rules that apply in Indonesia. Foreign
countries investing in Indonesia must comply with applicable Foreign Direct
Investment regulations. Foreign Investment in Indonesia is given a number of
certain conditions, namely that foreign investors must have a business that has
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been registered, the foreign company is required to have a business in the form
of a limited liability company with shareholders in it both company shareholders
and individuals and Investors must pay attention to the classification of their
business whether the business is open or closed [10].

According to the author, there are regulations regarding the ownership of
residential houses for expatriates that must be built on Right of Use.
Foreigncountries are prohibited from owning land/buildings in Indonesia with
freehold status. If there are no restrictions by the government on foreign
ownership, it becomes a fear that one day the ownership of land in Indonesia
can be controlled by foreign countries and citizens themselves will not be able
to enjoy the results. Like colonized in one’s own country. This restriction of
ownership by foreign countries is in accordance with the principle of nationalism.

Regarding the principle of nationalism also applies to the Indonesian state
marrying a foreign country without a marriage agreement, then automatically
the foreign country gets an inheritance or mixture of property with its spouse
who lives in the Indonesian state, If so, then after the promulgation of the Basic
Agrarian Law, the foreign country must relinquish its rights for a period of 1
(one) year since the citizen has obtained his rights, if during that period it
has not been done then the land that is the object of mixing property will be
regained control by the State and the status of his property rights will also be
automatically legally erased [11].

The prohibition on ownership of property rights by foreigncountries is then
circumvented by the parties by making a nominee agreement. This agreement
has not been specifically regulated in any laws and regulations, even in the civil
code, for that it is carried out by the parties as an example in the decision of the
Denpasar District Court Number 426 / Pdt.G / 2020 / PN Dps.

In the decision of the Denpasar District Court, there is an element of a nominee
agreement in it, namely the parties bind themselves to a loan agreement,
as collateral then a nominee agreement is made with the title Right to Use
Agreement where the agreement contains the transfer of use rights to a piece of
land that is the object of dispute. For a more in-depth analysis, the following will
be described the nominee agreement arrangements in terms of the Civil Code
and Basic Agrarian Law.

According to the author, if reviewedf rom the Civil Code, the existence of a
nominee agreement in the legal system in Indonesia is rarely used by the public
in making an agreement, this is because usually the legal subjects in the nominee
agreement are foreign nationals and Indonesian citizens, while Indonesian people
rarely have contact with foreign nationals except those who do have business
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with these foreigners and only certain areas that have business contacts with
foreigners, say in the area of Bali where many foreigners come, or settle and even
have business on the island of Bali.

The nominee agreement is an alternative to circumvent the laws and regulations in
this country, besides that the existence of this agreement is also intended to make it
easier for foreign investors to invest in Indonesia. The foreign country is convinced
by an agent or local citizen to make this agreement together with the Indonesian
state who if he believes to smooth the business path of the foreign country.
Sometimes the nominee structure is followed by a debt receivable agreement or
other agreement to provide investment security but there are still risks.

Usually this agreement is used for the management of resorts or tourist
attractions in tourism areas in Indonesia. The Nominee Agreement is used as
a shortcut so that many Foreign Nationals invest in Indonesia, because related
to ownership of land rights, it conflicts with regulations contained in the Basic
Agrarian Law that Foreign Nationals are prohibited from having land rights in
the form of property rights. This type of agreement is widely found in the Bali
area [12].

Bali, is one of the islands in Indonesia located between Java Island and
Lombok Island. Bali officially became a province in Indonesia in 1958, with its
provincial capital being Singaraja.In 1960 the provincial capital of Bali moved
from Singaraja to Denpasar. Bali Province consists of the main island and also
several small islands around the main island, such as Nusa Penida Island, Nusa
Lembongan, Nusa Ceningan, and Serangan Island, in total Bali has 85 islands
including islands that have no inhabitants. Bali is famous for having a very exotic
natural beauty, because it is surrounded by the sea The island of Bali is famous
for having a very extraordinary sea beauty.

According to the judge’s judgment in the district court ruling, it was said that
the existence of a nominee agreement was a legal smuggling, for example, if the
foreign country laundered money in Indonesia by buying land in Indonesia
through an Indonesian citizen he trusted, so technically the foreigner transferred
a sum of money to the Indonesian to be used for land purchases which will
later also be on behalf of the Indonesian. Then came the Deed of Sale and
Purchase and there began to be a nominee agreement for foreigners, mandated
the processing of land that actually belonged to the foreigner funds [13].

According to the author, this can be a legal loophole and money laundering
media because the Indonesian National Land Agency in matters of buying and
selling never asks about the origin of funds obtained for payment for the purchase
of buying and selling objects. Many cases like this occur in Bali as an area that
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has the main income in the field of tourism. Many foreigners in Bali make ways
to circumvent the law in this way, and not a few also turn out that the funds
used are the proceeds of money laundering.

According to Article 1320 of the Civil Code, it is stated that an agreement is said
to be valid after fulfilling the conditions, one of which is regarding lawful causes,
meaning that the substance raised in a nominee agreement does not contain
anything good according to law, because from the beginning this agreement
was made with the intention toavoid the Basic Agrarian Law relating to the
prohibition of control of property rights by foreign countries. In addition, the
existence of this agreement also violates the provisions regarding one of the terms
of the agreement is said to be valid, namely that there is an object that is agreed.
The object in this nominee agreement ultimately falls into the hands of foreign
countries, even though in this regulation it is prohibited then the existence of the
land will change to its status is a prohibited object, this violates the provisions
of the legal terms of the agreement regarding condition number 3, which is the
object of the agreement must be in accordance with legal rules.

In this nominee agreement, from the beginning it was made, it did not have
good faith because it aimed to cheat or circumvent the legal provisions in the
Basic Agrarian Law. So that the element of good faith in this agreement was
not fulfilled. So with the description above, it can be said that even in the Civil
Code, the nominee agreement does not meet the objective requirements as a
condition of the agreement is said to be valid, so this agreement can be null and
void because the objective conditions are not met. In addition, the elements of
the agreement containing good faith were also not fulfilled, so it can be said that
in the Civil Code this agreement is also doubtful of its validity.

The validity of the nominee agreement can also be reviewed from the Basic
Agrarian Law. The ownership of a piece of land in the form of property rights
by foreigners is a legal mess, considering that this violates the provisions in the
Basic Agrarian Law, apa committed by both parties in the case clearly violates
the provisions of Article 9 paragraph (1), Article 21 paragraph (1), and Article
26 paragraph (2) of Law Number 5 of 1960 concerning Basic Regulations of
Agrarian Principles, But with the nominee agreement made, it is said that this
is a legal smuggling incident.

The law does not know about this type of agreement even the rule of law does
not exist until now. The agreement that uses Indonesian citizens as borrowed
names by foreigners is an evil agreement because the contents are completely
contrary to those stipulated in the Law No. 5 of 1960 Concerning the Basic
Principles of Agrarian Regulation.
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Based on this, it is concluded that according to the Basic Agrarian Law, the
wetness of this agreement is invalid because its substance is also intended to
avoid the provisions of Article 9 paragraph (1) and Article 21 paragraph (1)
concerning regulations regarding foreigners are prohibited from having ownership
rights over land in the Indonesian state, because these property rights are rights
for Indonesian citizens.

The Role and Responsibility of Notaries in Making Nominee Agreements
Relating to Land Ownership Rights to judgments

A notary has the capacity to make regulations on every conduct or contract
that is stipulated by the law to be documented into an authentic deed. A notary
has the right to make an authentic deed, only if it is demanded by interested
parties and not by the demand of the notary himself/herself. A notary is also
granted an authority to ensure conducts These conducts are divided into
two types. The first type includes a condition where a notary ensures actual
conducts in the making of regular deed; for example the declaration and signing
of a deed, the statement of formality regulated in a deed. The second type
is where a notary ensures certain conducts separately; an example of this is
reports or investigation reports on a stakeholder meeting of a company. The
role of a notary as an official has to be based on the oath of notary profession,
the Law Number 30 of 2004 concerning Notary Positions which was later
updated by Law Number 2 of 2014, and the Code. Article 1 paragraph (1) of
the Code states that in carrying out of his/her duty, a notary has to prioritize
social service for the nation and the people; while Article 16 of the Law
Number 30 of 2004 concerning Notary Positions which was later updated by
Law Number 2 of 2014, paragraph (1) point(a) demands a notary to be honest,
detailed, impartial, and independent in carrying out his/her duty, in order to
protect the legal interests of all parties. Thus, there are two sides in performing
the notary profession. First, a notary should be passive by only formulating
what is wished by the parties of an agreement into a deed; second, a notary
has to be educative and active to ensure a legal protection to every interested
parties in the deed [13].

The role of notaries in making nominee agreements between Foreign Nationals
and Indonesian Citizens is quite large, because the notary concerned is tasked
with making an authentic deed related to the ownership of the land, and the legal
product made by this notary is to certify The action between the two parties
is valid in the eyes of the law. In addition, notaries also carry out legal acts for
making other authentic deeds in accordance with the will of both parties who
are still concerned with the nominee agreement [14].
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Notaries in issuing an authentic deed must always pay attention to the limitations
in the rules in the community. When a notary drafts a deed, there arises the
authority of the notary but there will also arise a legal responsibility carried by
the Notary concerned.

Responsibility based on the definition of responsibility is a responsibility that
is an obligation that arises to a person based on applicable legal regulations.
Notaries in carrying out their duties are also charged with a great responsibility,
or responsibility. Responsibility is an expression of responsibility in a broad
sense, where the notary charged with this is obliged to carry out his duties
based on the provisions of applicable law in Indonesia, if he experiences a claim
for compensation, the notary is obliged to compensate in accordance with the
agreed nominal.

In the legal world, several theories of responsibility are known according to the
versions of some experts, namely the theory of responsibility according to Hans
Kelsen and according to Abdulkadir Muhammad. Here the author will focus
more on the theory of accountability according to Abdulkadir Muhammad, this
is because the theory of accountability according to Abdulkadi Muhammad is
considered more in accordance with the application of accountability to notaries
in the Nominee Agreement. In the implementation of the duties and positions
of an official, the responsibility is also inherent in his position, this also applies
to the authority of obligations that are also attached to the official concerned.
Notaries are general officials, therefore in carrying out their duties in notaries,
responsibilities are also attached [15].

In carrying out the duties of his office, a notary must be based on the provisions
in the Notary Office Law. Notaries are responsible for exercising authority in
accordance with Article 15 of the Law Number 2 of 2014 concerning the Position
of Notary Public, carrying out Notary obligations under Article 16 Law Number
2 of 2014 concerning the Position of Notary Public and making authentic deeds
(Notary Deed) in accordance with the provisions of Chapter VII Law Number
2 of 2014 concerning the Position of Notary Public concerning authentic Deeds.

Anominee agreement that is formed, in addition to being made unnotarily can
also be done before a notary, the product is in the form of an authentic deed.
Actually, notaries have a role to make authentic deeds that are tailored to the
wishes of the parties. However, the meaning of according to the will of the parties
here is not necessarily interpreted as a freedom that is not based on the rule of
law, still what is stated must be adjusted to existing regulations and is obliged
to direct the parties so that what is agreed remains based on existing legal rules
so that the agreement is made in accordance with the terms of the validity of
the agreement [16].
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According to the author, the substance in the nominee agreement violates the
majority of legal provisions in Indonesia, so this agreement has bad things. The
things agreed in this nominee agreement since the beginning of its formation
are full of bad intentions because they aim to avoid the provisions in the Basic
Agrarian Law. Therefore, an authentic deed containing a nominee agreement
can be said that the authentic deed is not a valid agreement, this is because it
violates the provisions in the objective conditions, therefore the authentic deed
is said to be null and void. An authentic deed with such status has the potential
to cause problems one day, even problems that are expected to arise as a result
of this are included in an act that violates the law.

Such notary acts according to Hans Kelsen’s version of legal liability theory
above are included in an act that can be held accountable individually and based
on errors, because notaries commit wrong acts from themselves and are done
consciously and know if the act is wrong. Meanwhile, according to Abdulkadir
Muhammad’s theory of responsibility, the notary’s actions can be held absolutely
responsible, because mistakes made by this notary, whether consciously or
unconsciously, intentionally or not, still cause harm to others [17].

If the nominee agreement is proven to be a civil law violation, the notary can
be held civilly liable. The form of sanctions that can be imposed on notaries
civilly can be in the form of compensation for a certain nominal amount and
the deed made will be null and void. Article 16 paragraph (12) of Law Number
2 of 2014 concerning the Position of Notary Public contains a type of legal
responsibility imposed on notaries who commit violations. The regulation
stipulates that Notaries who violate their duties and positions or related to the
nominee agreement can be subject to a civil sanction in the form of compensation
for the principal and interest in accordance with the agreement of both parties,
in addition to the provision of civil sanctions can be imposed together with
administrative sanctions against the notary concerned.

The sanctions provided by paragraph (12) are civil sanctions, civil sanctions
are different in application from administrative sanctions. In civil sanctions
it is possible for a notary who incurs a loss to make compensation against the
injured party. Although this rule is not clearly regulated in Article 41 of the
Law Number 2 of 2014 concerning the Position of Notary Public, if the party
who feels aggrieved due to an authentic deed of legal product from the Notary,
the party can claim compensation, while the authentic deed made before a
notary will change status to an underhand deed. When the injured party claims
a compensation, the notary concerned is obliged to account for his actions by
fulfilling the claim for compensation.
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Article 1243 of the Civil Code stipulates that in an engagement if the
implementation arises a loss received by one party, then the party who feels
aggrieved has the right to claim compensation against the other party. It is an
obligation for the party who caused the loss in the engagement to compensate
the amount of the value of the loss suffered by the other party. The total value
depends on the results of each party’s discussion.

This nominee agreement violates several legal rules in Indonesia, notaries should
be recognized as legal milestones in Indonesia knowing that this agreement is
prohibited by law. When the notary knows that this agreement is prohibited but
the notary does so anyway, it means that it can be said that the notary facilitates
an unlawful act to be committed by the parties. If it is prohibited, the notary
should not facilitate it, if it continues to do so, the notary is said to participate
in doing.

Conclusions

The applicable legal provisions regarding the creation of a nominee arrangement
by a notary are generally allowed in formal legal terms, especially in shareholder
agreements. However, when it comes to land ownership within the country,
the creation of a nominee arrangement (nominee arrangement) by a notary
is considered an act of circumventing agrarian laws, and nominee agreements
related to land ownership are prohibited by the law. Foreigners are not allowed
to have land ownership rights, and any violation of this provision carries the
legal consequence of nullity. Nevertheless, the law does provide opportunities
for foreigners and foreign legal entities to have rights over land, limited to the
rights of building use, business use, and leasehold. The nominee agreements made
between foreign citizens and local residents are based on false causa, meaning
that the agreements are made under the pretense of hiding the true causa, which
is not permitted. Thus, nominee agreements are invalid because they contravene
the provisions of the laws and regulations, specifically Article 21 Paragraph
(1) and Article 26 Paragraph (2) of Law Number 5 of 1960 concerning Basic
Agrarian Principles. Consequently, nominee agreements are null and void from
a legal perspective and lack the binding force of law.

The responsibilities of a notary in the creation of deeds are generally associated
with legal sanctions. In the case of the creation of a nominee arrangement, these
sanctions can be categorized into three types of accountability: civil liability,
criminal liability, and responsibility under the notarial code of ethics. Civil
liability can be sought against a notary who commits unlawful acts, based on the
provisions of Article 1365 of the Civil Code. In this case, the notary is obligated
to compensate for all damages arising from the unlawful acts committed by the
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notary. Criminal liability can be pursued against a notary who forges a document
or instructs someone to insert false information into an authentic deed, according
to the provisions of Article 266 of the Criminal Code. A notary who engages
in document forgery can be subject to criminal prosecution or imprisonment.
Responsibility under the notarial code of ethics can be sought against a notary
who acts negligently or intentionally violates the provisions of Law Number 2
of 2014 on Amendments to Law Number 30 of 2004 concerning the Position of
Notary, the Notarial Code of Ethics. Violation of these provisions can result in
sanctions such as reprimands, warnings, temporary dismissal from association
membership, expulsion from association membership (onzetting), or dishonorable
discharge from association membership. It is important to note that the specific
consequences and penalties for notaries may vary depending on the jurisdiction
and the specific circumstances of each case.

Recommendations

The advice that can be given related to this conclusion is to avoid the practice
of name lending agreements or nominee agreements in owning land title because
such actions can harm many parties and violate the law. If you are involved in
such an agreement, it is best to immediately stop such actions and consult a
legal expert to find out legal alternatives to owning title to land. In addition, the
notary engaged in the conclusion of such an agreement must also be responsible
for his actions and take the necessary measures to correct the error. This can be
done by sanctioning notaries or parties involved in making the agreement and
resolving losses arising from the practice of name lending agreements or nominee
agreements.
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