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Anoranis

Cmammio npucesueno NuUmaHHsam KOMNEMEeHyil MiCUeozo Camospsioyéanis ma uozo
Opeanie nio uac 3anposactcenHs GOEHHO20 CMANY, AHANI3Y GHECEHUX 3MiH 00 3aKOHO-
dascmea y chepi Micueeozo camospsioyeants 6 HaAnpsmi nepeposnodiny NnoBHOBANCEHL
Y cucmemi opzamie Micyesozo camospsOY6ants, 3anPoBaA0NCeHts YMoeg Onsl <NPagoMipHozo
BMPYUANHS> HUSKU THILUX CYO'exmie Y npoyec 30IUCHeNNHs OP2aHamil MICUE02Z0 CaMO-
epadyeanis nadanux im noenosaxcens. Ilpedmem Oocmioxcenns cmanoismy CyYcniivii
gionocunu, nog’a3ani i3 3abesneuennam noOaIbLULOZ0 2aPaAHMYEaHs. OLSIbHOCTE MICUe6020
CAMOBPSIOYBAHHS 6 YMOBAX BOECHHOZ0 CMAMY, HENOPYUHOCIE 11020 NOBHOBANCEHD, HEOO-
NYWenns Ceasiuise YU Y3ypnauii noGHOBANCeHD MICUEE0Z0 CAMOBPAOYCAHHS OPZAHAMU
Oepacaenoi eradu. Mema cmammi nonsizae 6 00CAIONCEHHT DYHKUIONANDHO-KOMNEMEH-
WittHol chepu Micue6020 camospadyeanis 6 YMosax 60EHHOZ0 CMAHY Ma OUIHKU GNIUGY
na nei 3 00Ky opezanie Oepicasnoi eradu. Y cmammi 3acmocoBano CUCMEMHO-CIMPYK-
mypnuil i CMpYyKMypHo-OYHKUIOHATOHUL,  HOPMATLHO-TOPUOUMHULL, —~NPOZHOCTIUYHUL
Memoodu, memoo ysazanvHenns, a MaKoic NPUioMu anarisy ma cummesy. Posznsnymo
YuHHe 3aKOH00aBCmeo U000 YiMmK0z0 3aKpinients YmMog 30UICHEHHS OP2aAHAMU MICUEB020
CaMOBPSIOYBaAnHs HAOAHUX iM NOBHOBANCEHD, A MAKOINC BUNAOKL, NIOCMABU MA MEXAHI3M,
3a AKUX Opeanu deprcasroi 61adu Moicymo nepebupamu Ha cebe NoGHOBANCEHHI MiCye-
8020 camospsdysanns. [Ipoananizosano ymosu ma niocmasu docmpoKo6o20 NPUNUHEHHS.
NOBHOBAICENHD OP2ANIE MICUEBOZ0 CAMOBPAOYBaNH Ma 00C:2i6 30UICHEeHHs NOBHOBANCEHD
Micyesozo camospsdyeans 6ilcvkosumu aominicmpauismu. Jocuioxnceno 3axkonodascmeo
000 BU3HAUEHHS MOMEHMY Ma NidCmag nepexody CamospaoHUX NOBHOBANCEHD Micle-
8020 camospsioyeanis 0o opzamie Oepacasioi enadu. Busnaueno, wo enius na cucmemy
Micye60z0 camospadysanis 3 60Ky opzanie depiucashoi 61aou mae OyYmu CyMIPHUM MUM
YMOBAM, 8 IKUX HA cb0200HT nepebysae depicasa. CPHopmyavosano GUCHOBKIL, WO 6 YMO-
8ax BOENHH020 cMany OISILHICMb MICUEB0Z0 CAMOBPAOYBANHHSL MAE GI00YEAMUCH Y UIMKO
BUSHAUEHUX 3AKOHOOABCEOM NPABUILAX T HEe GUXOOUMU 3G MeCi HAOAHUX iM NOBHOBA-
scenv. Y pasi nopyuwenis maxux nopm i3 60xky depacasu mae Oymu 6xacUmMo 6i0noeionuUx
adexsamnux 3axo0is.

KiouoBi cioBa: MiciieBe caMOBPSIZIYBaHHsT; KOMIIETEHITiSI MiCIIEBOTO CaMOBPSILY BAHHST,
BiliCbKOBI aJMiHiCTpaIlil; TOBHOBAKECHHS OPraHiB MiCIIEBOTO CAMOBPSITyBaHHSI.

© Jlamox O. 10., 2023
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Abstract

The article is devoted to the issues of competence of local self-government and its bodies
during the introduction of martial law, and also to the analysis of amendments to the
legislation in the field of local self-government aimed at redistribution of powers in the
system of local self-government, and also to the introduction of conditions for "lawful
interference”" of a number of other entities in the process of exercising by local self-
government bodies of their powers. The subject matter of the study is public relations
related to ensuring further guarantee of local self-government activities under martial
law, inviolability of its powers, and prevention of arbitrariness or usurpation of local
self-government powers by public authorities. The purpose of the article is to study the
Junctional and competence sphere of local self-government and to assess the impact on
it by public authorities. The study applies systemic-structural and structural-functional,
Jormal-legal, prognostic methods, the method of generalization, as well as the methods of
analysis and synthesis. The author examines the current legislation with a view to clearly
establishing the conditions for exercising the powers granted to local self-government
bodies, as well as the cases, grounds and mechanism under which public authorities may
take over the powers of local self-government. The author analyzes the conditions and
grounds for early termination of powers of local self-government bodies and the scope
of exercise of local self-government powers by military administrations. The legislation is
studied to determine the moment and grounds for the transfer of self-governing powers
of local self-government to state authorities. It is determined that the impact on the local
self-government system by public authorities should be commensurate with the conditions
in which the State is currently operating. The author concludes that under martial law,
the activities of local self-government should be carried out in accordance with the rules
clearly defined by law and should not go beyond the powers granted to them. In case
of violation of such rules by the State, appropriate adequate measures should be taken.

Keywords: local self-government; competence of local self-government; military
administrations; powers of local self-government bodies.

Beryn

3anpoBa/KeHHS B YKpaiHi BOEHHOTO CTaHy BILIMHYJIO HA BCi chepu CyCIiIbHOTO
KUTTA. He € BUHATKOM 1 cucTemMa MiCIeBOro caMOBPSIIyBaHHs, 1110 CTAHOBUTD
oKpeMy TijgcucTeMy myOsiuHOl BIaau B YKpaiHi if 3a3Haia MeBHOI BUMYIIE-
HOI cTarHailii B 1leil mepioi, nmepepos3no/iijly 3HauHOI YaCTUHU MaTepiaJibHO-
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Jlaniok O. 10. [pagoese pezyito8aHHA KoMnemeHyii Micyeso2o camospsao0yB8aHHs 8 yMOBaX...

(hinaHCcOBUX pecypciB Ha OB MPIOPUTETHI HAMPSIMHU PO3BUTKY MiCIIEBOTO
rocro/IapcTBa, MPU3YIMHEHHS TIPOIECiB JlelleHTpasi3allil BJIaid, a TaKOXK 3MiH
y cucTeMi IIPaBOBOTO peryJIIoBaHHS OpTraHisallii i MisJIbHOCTI MOTO OpraHiB Ta
3ifiCHEHHsT HUMH MOBHOBaKeHb. BUCTYMAIOUN OKPEMUM €JIEMEHTOM MyOJIidHOl
BJIQ/I1, CCTEMa MiCIIeBOTO CAMOBPSYBaHHS B 1ePioJl /lil BOEHHOTO CTaHy 3/laTHA
BUKOHYBATU BaXJWUBI (PYHKIIII, TOYUHAIOUN Biji OpraHisaiiii ;kutesiB (4JeHiB
TEPUTOPIAJBLHOT TPOMA/IN) BiJINIOBIZIHOI TEPUTOPIi /11 BUPIillIEHHS TepIIoYepro-
BUX 3aBJIaHb i3 BiJIHOBJIEHHSI HACEJEHUX IYHKTIB, i 3aBepIIy0un 3a0e3MeueHHsIM
MOCTIMHOCTI 3M1MCHEHHS TMOKJIQJeHUX HAa HUX MOBHOBAXXEHb 11100 BUPINIEHHS
IUTaHb MICIEBOrO 3HaueHHs. SIK oKpeMma Iijgcucrema myOJIidHOI BIaau MiciieBe
CaMOBPSIIyBaHHS HaJliJIeHe CAMOCTIHHICTIO y BUPIlIeHHI Pi3HUX MUTaHb, MO
IHKOJIM NIPU3BOAMUTH 0 BUHUKHEHHS JllaMeTPaJbHO MPOTUJIEKHUX IOTJISA/NIB
Ta HEKOHTPOJIbOBAHOCTI iX poboTH. B yMOBax BOEHHOTrO CTaHy Taka HEKOHTPO-
JIOBAHICTh MOXKE€ CTAaTU TEPENTKO0I0 /i e(PeKTUBHOTO YIIPABIIHHS MiCIIEBOIO
TEPUTOPIEIO.

AKTyaslbHICTh TEMU 3YMOBJIEHO TUM, 1110 32 YMOB BOEHHOTO CTaHY IMUTAHHS KOM-
MEeTeHI[ii MICIIeBOTO CaMOBPSIIyBaHHS Ta MOTO OpraHiB HabyBalOTh 0COOJIMBOTO
3HAQUEHHA 1 MIAXOAY J0 iX JAOCJi/KeHHS i aHasi3y. BoeHHUI cTaH BUKJIUKAB
notpedy 3MiHN 3aKOHOAABCTBA y chepi MiCIIEBOTO CaMOBPSIYyBaHHSI B HAIIPSIMI
1epepos3no/Iijy MOBHOBAKEHb Y CUCTEMi OPTaHiB MiCIIeBOTO CaMOBPs/lyBaHH4,
3aIPOBAKEHHST YMOB JIJIsT <IIPaBOMIPHOTO BTPYYaHHsSI» HU3KHU iHIIMX CyO'€K-
TiB y Mpollec 3A1MCHeHHSI OpraHaMM MiCIIeBOTO CaMOBPS/IYBaHHS HAJaHUX 1M
noBHOBaskeHb. OcobIMBOT Barv Ha chOroHI HaGyBa€e 3a6e3MeUeHHST MOIAIBIIIOTO
rapaHTyBaHHS IiJbHOCTI MiCIIEBOTO CaMOBPS/yBaHHS, HEMOPYITHOCTI HOTO
IIOBHOBAKEHb, HEJOIIYIIEHHsI CBABIL/IJISL YU y3yplallil TOBHOBAKEHb MiCI[€BOTO
CaMOBPS/IyBaHHS OpraHaM¥ JIep;KaBHOI BJjaju. BB Ha cucTeMy MiclieBOTroO
caMOBpsIlyBaHHs 3 OOKY OpraHiB Aep:KaBHOI BJIagu Ma€ OYTH CYMipHUM THM
yMOBaM, B SIKMX HHHI nepebyBae jepskaBa. Came TOMY 3aKOHOZABCTBO Ma€ YiTKO
3aKpIIIIOBATH YMOBU 3/1MCHEHHSI OpraHaMyu MiCIIeBOTO CaMOBPSI/IyBaHHS Hajla-
HUX IM IIOBHOBaK€Hb, a TAKOK BUIIQ/IKU Ta I/ICTaBH, 32 IKUX OPTaHU JlepKaBHOI
BJIAJIH MOKYTh Tepebuparit Ha cebe MOBHOBasKEHHS MiCIIEBOTO CAaMOBPSILY BAHHSI.
HanmipHuii BIJIMB iepskaBy HA MicClleBe CaMOBPsIlyBaHHs, KOPEryBaHHS IIPOIIECiB
MPUITHATTS pillleHb Ha MiCIIEBOMY PiBHI BUKJIIOYHO B iHTepecax [epskaBu, Oe3
ypaxyBaHHSI IYMKH JKATEJIIB TPOMaAU Ta 0OMeKeHHs (DyHKI[IOHYBaHHS Miciie-
BOTI'O CaMOBPSILYBaHHS MOXKYTb CTaTH CyllepeYJIMBUMU IIpollecaMu B JlepsKaBi Ta
MaTy HETaTUBHI HACTIKU B MallOyTHbOMY. TOMy came B TAKUX YMOBaX BaKJINBO
nocstinTh (hyHKITIOHATBHO-KOMITETEHITIIHY chepy MiCIIeBOTO CaMOBPSIyBaHHS i
OIIHUTU BIJINB HA Hel OPTaHiB Jiep;KaBHOI BJja/u. BogHouac, B yMOBax BOEHHOTO
cTaHy JisiIbHICTh MICIIEBOTO CAaMOBPSIYBaHHS Ma€ BiZI0YBaTUCh Y YITKO BU3HAYE-
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HMX 3aKOHO/IAaBCTBOM HOpPMax i He BUXO/IUTH 3a MeXi HaJ[aHUX IM TTIOBHOBA’KEHb.
VY pasi mopyieHHs TakuxX HOPM i3 OOKY JepsKaBy MaloTh OYTH BJKUTI BiAMOBiAHI
aJleKBaTHI 3axo/i. ToMy BakKJIMBO 3aIlIPOIIOHYBATU 3PO3YMiJi, YiTKO BU3HAYEH1
MpaBuJIa AiSJbHOCTI OpraHiB MiCIIEBOrO CaMOBPSIIYBaHHSI Ta OPraHiB Jlep>KaBHOL
BJIAJI B TIE€PiOJI Iii yMOB BOEHHOTO CTaHY.

[TutanHsAM KOMIIETEHIIil MiCI[eBOTO CaMOBPA/YBaHHS MPUIJISAIN yBary Taki
Haykosti, sk M. O. bBaiimyparos [1], B. bopnentok [2], /Ix. Bpennep [3], T. [yp-
xiit [4], M. M. Kommawniens [5], II. M. Jlio6uenko [6], A. C. Yupkin [7] Ta in.
CucreMHUi Miaxiz 10 aHAMi3y KOMIIETEHIlil MiCI[eBOTO CaMOBPS/lyBaHHS IPO-
crexxyernest B pobori I1. M. JTiobuerka, ofiHaK 11e JOCTiKeHHsT OYJI0 TIPOBeieHe
me 70 peanizaitii pehbopMu merenTpastisarnii Biaaau B Ykpaini [6]. Tomy 3apas
AKTYai3yIOThCsI TOCTIIIKEHHSI TIMTaHb KOMIIETEHIII] 3 ypaxXyBaHHIM 0COOJIUBOTO
MIPABOBOTO CTATYCy, B IKOMY TepebyBae YKpaiHa, — BOEHHOTO CTaHYy.

MeTolio 1IbOTO OCTiKEHHS € aHami3 (PyHKIIOHATBHO-KOMIIETEHITIHHOI chepn
MICIIEBOTO CaMOBPSIyBaHHSI B YMOBaX BOEHHOTO CTaHY Ta OIliHKA BIJIUBY Ha Hei
3 GOKY OpraHiB JepsKaBHOI BJIAJIM.

JlocsATHEHHST MeTH AOCTiKeHHs repeabadyac BUPIMIEHHS KiJbKOX 3aBaHb:
HO-TIepIIIe, JOCTIIPKEHHsT OCTaHHIX 3aKOHOABYMX 3MiH, 110 BiZIOYJIUCS TICIIst 3aIPO-
Ba/UKEHHSI BOEHHOIO CTaHy B YKPaiHi I[0/I0 KOMIIETEHII1 OpraHiB MIiCIIEBOTO CaMO-
BPS/IyBaHHS; TIO-/[PyTe BU3HAYEHHS TOPS/KY NPUITMHEHHST TOBHOBa)KEHb OpPraHiB
MICIIEBOTO CaMOBPSIyBaHHS B MEPIOJL /lii BOEHHOTO CTaHy; TIO-TPETE, BCTAHOBJICHHS
MOMEHTY TIepexo;Ty MOBHOBa)KEHD BiJl OPTaHiB MiCIIEBOTO CAaMOBPSIZTyBaHHS /IO OpTa-
HIB JIepsKaBHOI BJIaJIM; TT0-4eTBEPTE, BUSHAYEHHS TTiICTaB Ta X 0OIPYHTOBAHOCTI /1St
MIPUTTMHEHHS TOBHOBA)KEHb OPTaHiB MiCIIEBOTO CAMOBPSIyBaHHS.

Ha mizcrasi mpoBegeHoro AocaijKeHHs B6aYa€ThCs JOPEYHUM C(hOPMYIIIO-
BaTU BUCHOBKHU 1 PeKOMEeH/allii CTOCOBHO BKa3aHWX BHUIE OCHOBHUX 3aB/laHb
JIOCJTiIZKeHHS.

Marepianu Ta MeToau

OCHOBHOIO eMTTipHYHOI0 6A3010 JIJIST HAITMCAHHS €T CTATTI CTAJN HOPMH YMHHUX
HOPMaTUBHO-TIPABOBUX aKTiB, SIKI BU3HAUAIOTh KOMIIETEHI[II0 MiCIIeBOTO CaMOBPSI-
JIlyBaHHS Ta MeXaHi3M ix peasizaiiii. Hacammiepes 1ie Hopmu 3akoniB Ykpainu «IIpo
MicileBe caMOBpsIyBaHHsSI B YKpaiHi», «IIpo mpaBoBuil pe;kuM BOEHHOTO CTaHY»
ta iH. Kpim Toro, mpoananizoBano aktu Ilpesumenta Ykpainu, npuilHAITI HUM
y 3B’43Ky 3 peasizalti€io noioxenb Koncruryiiii Ta 3akony Ykpainu «IIpo mpaso-
BUI peKUM BOEHHOTO CTaHy». AHa/i3 HOPM ITMX ITPABOBUX AKTIB /I03BOJIUB BUPI-
IIUTH BKJIMBY TIPAKTUYHY [TPABOBY MPOOJIEMY — BCTAHOBHUTH MOPSIIOK Ta MEXaHIi3M
NPUITUHEHHST TIOBHOBAKEHD KJIIOUOBHMX CY0O'€KTIB MiCIIEBOTO CAMOBPSIIYBaHHSI — Pajl
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Ta CLIbCHKUX, CEJTUITHUX, MICbKUX TOJIIB, a TAKOK MOPSIOK Mepexo/ry 1X TOBHOBA-
JKEHb JI0 BIICHKOBUX aJIMiHICTpAIill Ta 0OCSTU TAKUX TOBHOBAKEHb.

Y nocaipkeHHI 3aCTOCOBAHO 3arajabHOMiIOCOPChKI Ta 3aralbHOHAYKOBI (3arajib-
HOTEOPETUYHI) METOAN JOCTi/PKeHHs. PO3BUTOK Ta [WHaMiKa TpeIMeTHOI KOM-
MeTEHII1 MiCIIeBOTO CaMOBPSIIYBaHHSA BUMAra€ 3ajJydyeHHS METO/IB iaJTeKTUKH,
SIK1 I03BOJISIOTH PO3TJISTHYTH TIPOIECH 11 peasidallil 3 TOYKU 30py Po3BUTKY. [Ipu
1IbOMY BUKOPUCTOBYIOTbCS Pi3HI 3aKOHU IaJeKTUKH, 1110 B CYKYITHOCTI JTA€ 3MOTY
BUSIBUTH CJIaOKi CTOPOHU MeXaHi3My peasiizallii II0BHOBaKeHb OPraHiB MiCIIeBOrO
CaMOBPSIyBaHHSI B YMOBaX BOEHHOTO CTaHy. 3a IOMOMOTOI0 CUHEPTeTUYHOTO
MIXOY TTOKa3aHO OKPeMi aclleKTH B3a€EMOBIJIHOCUH BiICbKOBUX aJIMiHiCTpaIliil
Ta OPraHiB MiCIIEBOTO CaMOBPSIIyBaHH, AKi HajexXaTh /10 PI3HUX IiJ[CUCTEM
opraiB my6iYHOI BJIau Ta BUOYIOBYIOTh B3AEMOBIIHOCHHN HA OCHOBI METO/IIB
KOOP/IMHAIII1-B3aEMO/III.

Cepe/1 3araJIlbHOHAYKOBUX METO/IIB, SIKi BUKOPHUCTOBYBAJINUCH Y POOOTI, € cucTeM-
HO-CTPYKTYPHUN 1 CTPYKTYPHO-(PyHKITIOHATbHUN. BOoHU 103BOMMIN BUOKpe-
MUTHU TTOBHOBAKEHHSI Pi3HUX CYO'€KTIB MiCI[€BOTO CaMOBPSIIyBaHHS, TOKa3aTH
MiICTaBU Ta YMOBU iX 3/iHCHEHHS OopraHaM¥ Jep:kaBHoi Biaaau. Dopmais-
HO-IOPUJMYHUN METOJI BUKOPUCTOBYBABCS g (hOPMYJIIOBAHHS aBTOPChKUX
MiZIXO/IB Ta BUCHOBKIB. 3a IOMOMOTOI0 METOJIiB aHAJi3y Ta CHHTE3Y, a TaKOXK
METO/y JIOTIUHOTO aHaJli3y 3/iliCHeHO aHaJli3 3aKOHOJABCTBA, SIKe 3aKPITII0E
KOMIIETEHI[}0 OPTaHiB MiCIIeBOTO CaMOBPSYyBaHHS 111/l Yac /il BOEHHOTO CTaHY.
Buxkopucranus meTony ysaraJbHeHHS IIJISXOM BCTAHOBJEHHS 3arajbHUX
BJIACTUBOCTEH i O3HAK MPEeAMETIB J03BOJMIO 3POOUTH BUCHOBKH IIOAO MPO-
6JieM peasrizaliii 1UX MOBHOBAKEHbD. [IPOrHOCTUYHUIT METO/I BAKOPUCTAHO TIPU
(hopmyJTioBaHHI BUCHOBKIB CTATTi Ta y3araJdbHeHHI Pi3HOMaHITHUX JJaHUX OIIpa-
IIbOBAHUX MaTepiaJiB i 3aKOHO/IAaBCTBA, BU3HAYEHHI METHU JIOCJI/I>KEHHS, SIKOIO €
aHaJli3 10JI0KEeHb 3aKOHO/IABCTBA TIPO MiclleBe CaMOBPSILYBaHHS, 1110 CTOCYETHCS
KOMIIeTEeHI[il OpraHiB MiCIIEeBOTO CaMOBPSyBaHHs IIiJl Yac [lii BOEHHOTO CTaHY,
nopaaKy (opMyBaHHS KOMIIETEHIII1 MiCIIeBOTO CaMOBPSI/IyBaHHs, a TAaKOX ITi/l-
CTaB Ta MOMEHTY NPUTTMHEHHS 3/IIICHEHHS MMOBHOBA)KEHb OPTAHAMU MiCI[€BOTO
CaMOBpPSIyBaHHS PI3HOTO TEPUTOPIAJbHOTO PiBHA. BUKOpUCTaHHSA MUPOKOL
METOOJIOTiuHOI 6Ga3y I Yac AOCSITHEHHS METH CTaTTi POOUTH il MOJOKEHHS
MOBHUMU Ta OOTPYHTOBAHIMH.

PesysbraTi Ta 0OTOBOPEHHS
Ananiz npaeoeozo peeynrosanns

Binmosizao no m. 2 Ykazy [lpesunenta Ykpainu Ne 64/22, opranam MiciieBoro
CaMOBPSIIyBaHHSI HAKA3aHO 3aMPOBAKYBATU Ta 3/INHCHIOBATH mependadeHi
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B 3akoHi Ykpainu «IIpo mpaBoBuii pe;kiiM BOEHHOTO CTaHy» 3aXO/IM i TOBHOBA-
JKeHHsI, HeoOXiHi 11st 3a0e3TedeHHst 000POHYM YKpaiHu, 3aXMCTy Oe3MeKn Hace-
JIEHHS Ta iHTepeciB nepxkasu [8].

Peanizatiigs nHopm 3akony Ykpainu «lIIpo npaBoBuii pekuM BOEHHOTO CTaHY»
nepenbOava€ CTBOPEHHsT Ha BiAMOBIIHUX TEPUTOPISX BIHICHKOBHMX aaMiHicTpartiii
[9]. 3rigno 3i cT. 4 Bka3zaHOTO 3aKOHY Ha TEPUTOPISIX, HA IKUX BBEJACHO BOEHHUM
craH, mus 3abesnedenns il Koncruryrii Ta 3akoHiB YKpainu, 3a0e3mnedeHHst
Pa3oM i3 BiliICBKOBUM KOMaH/yBaHHSAM 3alPOBA/KEHHS Ta 31MCHEHHS 3aXO/liB
MPaBOBOTO PEKMUMY BOEHHOTO CTaHy, 0OOPOHH, IIUBIJILHOTO 3aXKCTY, TPOMAJICHKOTO
HOPSAZIKY Ta OGe3TeKu, OXOPOHU TIpaB, cBOOOJ 1 3aKOHHUX iHTEpeCiB TPOMaISH
MOKYTb YTBOPIOBATUCS TUMYACOBI JlepKaBHI OpraHu — BiICHKOBI aJMiHiCTpaIlil.
3 1bOTO TMOJIOKEHHST MOKHA 3pOOUTH BUCHOBOK, MO (POPMYBaHHST BifiChKOBHMX
azMiHiCcTparlliit € mpaBoM, a He 000B’SI3KOM KOMIIETEHTHUX OpPraHiB Biaaau. Tomy
came BiJ[ pIllIEHHS TO/I0 CTBOPEHHS BIHICHKOBOI a/IMiHICTpaIlil 3aseKxaTuMe 3MiHa
MO/IeJTl yIIpaBJIiHHS BIAOBIHOIO TEPUTOPIEIO.

CTBOpeHHS TaKUX aJMiHICTpaAIlll y AeSKUX BUTAJKaX 3aKOH MOB’SI3Y€ 3 MPUTTH-
HEHHAM IMOBHOBR)KEHD BIJIITOBIIHUMU OPTaHAMU MICIIEBOTO CAMOBPSIIYBaHHS, SIKi
MIIOTh HA IIUX TEPUTOPISAX. Y 3B'SI3KY 3 IIUM BaKJIUBUM € YiTKe BCTAHOBJICHHS
mijicTaB Uit JOCTPOKOBOTO NMPUITMHEHHS MOBHOBa)KEHb Cy6’€KTIB MiCIIEBOTO
CaMOBPS/IyBaHHS Y pa3i CTBOPEHHS BilICbKOBUX a/IMIHICTpaIliif, a TAKOK MOMEHTY
repexo/ly MOBHOBa)KEHb MiCIIEBOTO CAaMOBPSYBaHHS 10 BIICbKOBUX a/IMiHiCTpa-
niit. [IutTanHsg 1OCTPOKOBOTO NMPUIIMHEHHS TTOBHOBAa)KEHb OPraHaMM MiCIIEBOTO
CaMOBPSITyBaHHS PerJlaMeHTYI0Thcsl 3akoHoM Ykpainu «IIpo miciieBe camoBpsi-
nyBanHs B Ykpaini» [10]. Ileit 3akon MicTUTbH fIK 3arajbHi, Tak i cleliajbHi
IiZICTaBU [IJIs1 JOCTPOKOBOI'O IIPUIIMHEHHS 1TOBHOBaXKeHb. /[0 ocTanHiX, Ha HaIl
HOTJISI, CJTiJI BiTHECTU caMe Ti MiCTaBH, 110 mepeadavdeHi B 3aKOHAX YKpaiHu
«IIpo BilicbkOBO-TIMBLIBbHI aaMinicTparltii» [11], «[Ipo mpaBoBuii pe;kuM BOEHHOTO
crany» [9].

3akon Ykpainu «lIpo miciieBe camoBpsilyBanHsl B YKpaiHi» y cTarTsix 78 Ta
79 3aKpiIlIIOE TTOJOKEHHS MO0 BiAMOBIAATBHOCTI MiCIIEBUX Pajl Ta CiJIbCHKUX
CEJINITHNUX, MiCbKUX ToJTiB, BinoBiano [10]. Ykazani Hopmu 3akoHy cepes Tij-
CTaB JIJIs1 IOCTPOKOBOTO MPUTITMHEHHS TTOBHOBA)KEHb OPTaHiB MiCIIEBOTO CAaMOBPSI-
JyBaHHSI MiCTSITh TIOBHOBasKEHHST, Tiepeidaderi B 3akoni YKpainu «IIpo mpaBoBwmii
PEeKMM BOEHHOTO cTany» [9].

Yactuna 5 cr. 78 3akony Ykpainu «IIpo miciieBe camoBpsisiyBaHHsI B YKpaiHi»
BKa3ye, 0 MOBHOBAKEHHS ClJIbCbKOI, CEJUINHOI, MiCbKOI, pallOHHOI B MiCTi,
paiioHHoi, o6acHOI pagn 3a HasBHOCTI MmijgcTaB, mepexbadenux im. 3 4. 1 1iei
CTaTTi, JOCTPOKOBO TIPUIIMHSIIOTHCS 3 JIHsI HabpaHHsT YMHHOCTI akToM [IpesuaenTta
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Ykpainu 1po yTBOPeHHs BiJIIIOBIIHOI BiHCbKOBO-IIUBIJIbHOI, BilICbKOBOI a/IMiHi-
crparii [10].

[Tynakr 3 u. 1 c1. 78 3akony Ykpainu «IIpo miciieBe camoBpsizyBants B YKpaiHi»
3aKpITLTIOE, 10 TTOBHOBAKEHHS CiJIbCHKOI, CEJTUIIHOI, MiChbKOi, pallOHHOI B MICTI,
paitonHoi, 06sacHOi paar MOKYTh OyTH JOCTPOKOBO TPUIMHEHI Y BHUIIaAKaX,
nependOadeHNX 3akoHOM Ykpainu «IIpo mpaBoBUI PesKUM BOEHHOTO CTaHY».

Ocobaueocmi 00cmpoK06020 NPUNUHEHHA NOBHOBANCEHD CLILCOKUX, CeU-
HUX, MICOKUX 20116

AHAJIOTIUHI BUMOTHY TIOJI0 OCTPOKOBOTO MTPUTTMHEHHS TOBHOBAYKEHD C(HOPMYITHO-
BaHi y cT. 79 3akony Ykpainu «IIpo miciieBe caMoBpsijilyBaHHsI B YKpaiHi» Biji-
HOCHO CiJTbCHKUX, CETUIIHUX, MicbKuX roJiiB. ¥ 1. 3' u. 11 c1. 79 nporo 3akony
3a3HAUYAETHCS, 110 TTOBHOBAKEHHS CiJTbCbKOTO, CEJIMIIIHOTO, MiChKOTO TOJIOBU TIPU-
MUHSIOTHCS TOCTPOKOBO, a BiAMOBIAHA 0coba 3BITBHIETHCS 3 MOCAAN 3 IMiJCTaB,
3a3HayeHnx B ab3alli APyromMy YacTHHU APYTOI €l cTarti, — 3 aHS HaOpaHHs
yuHHOCTI akToM [Ipe3uzenTta Ykpainu npo yTBOpeHHS BiJIIIOBIZHOI BIIICbKOBO-11M-
BiJIbHOI, BIMICHKOBOI a/IMiHICTpallii HaceJeHOro NMyHKTY (HaceJleHUX IYHKTIB).
VY cBoio uepry, ab3. 2 4. 2 cr. 79 BKazaHoro 3akoHy 3aKpiILIIOE, 10 IIOBHOBAKEHHSI
CIJIBCHKOTO, CEJIUIHOTO, MiCHKOTO TOJOBU MOXKYTh OYTH JIOCTPOKOBO MPHUITUHEH]
TaKOXK Yy BUIIAJIKAX, HepeadadeHnx 3akoHaMu YKpaiau «IIpo BificbKOBO-IUBIIbHI
azmiHicTparlii», «IIpo mpaBoBUil pe:xUM BOEHHOTO cTaHy». Burajakam, mpo ki
3a3Hava€Thcs B a03. 2 4. 2 cr. 79, y 3akoni Ykpainu «IIpo mpaBoBmii pexim
BOEHHOTO CTaHy» MPUCBSAUEHA Y. 3 CT. 4. [[g HOpMa KOMILJIEKCHO TTepepaxoBy€ BCi
OpraHu MiCIIEBOrO CaMOBPSyBaHHsI 6a30BOr0 piBHS (CiIbCHKI, CeMIHI, MiChbKi
paau Ta/abo IXHi BUKOHABYi OpraHm), a TaKOXK CIIbCHKUX, CEJIMITHUX, MiCbKUX
TOJIB SIK TOJIOBHUX TI0CA/IOBUX OCIO TEPUTOPIaibHOI IPOMaJI, SIKMMHU BOHU BU3HA-
yeri y 4. 1 c1. 12 3akony Ykpainu «IIpo miciieBe caMoBpsilyBaHHS B YKpaiHi».
[Ipu 11bOMY KJTI0YOBOIO TiJICTABOIO /IS IPUITMHEHHST TTOBHOBAYKEHD SIK MiCIIEBUX
paji, TaK i CLIBChKUX, CEJTMITHNX, MICbKUX TOJIIB BKa3aHO «HE3/IiHCHEHHS TOKIa-
JleHX Ha HUX KOHCTUTYINE Ta 3aKOHAMU YKpaiHW TMOBHOBa)KeHb». BomHovac
1151 HOpMa He MICTUTh BUYEPITHOTO MepesiKy TaKuX MiJICTaB i BKa3ye, 1110 TAaKUMU
mijictaBaMu MOKYTh OyTH i iHII BUMaAKM, epeadaderi um 3akoHoMm. Hepu-
YepIHuii XapakTep 4. 3 cT. 4 3akoHy Ykpainu «I[Ipo nmpaBoBuii pe;kuM BOEHHOTO
CTaHy» CIIOHYKa€ /10 MOIIYKY /M0JaTKOBUX Ii/ICTaB NMPUINHEHHS TOBHOBAKEHb
OpPTaHiB MiCI[€BOTO CAMOBPSIIyBaHHS.

OmuuM i3 TakuX BUTIAJKIB, HA HAI TIOTJISA, CJIijl BBaskaTu 4. 6 cT. 9 3akony Ykpa-
iHn «IIpo mpaBoBUil PeKUM BOEHHOTO CTaHy», 3Ti/THO 3 SKOIO Y pa3i HasBHOCTI
(hbakTiB IOpPYTIIEHHS CITBCHKUM, CETUITHUM, MiCbKIM TOJIOBOIO Bi/IMOBIZHOI T€PH-
TOpiaIbHOI TPOMA/IH IIiJl Yac peasizailii TOBHOBAaKEHb, mepeadadeHnx 4. 4 i 4. 5
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miei crarti, KoHcruTymii 4n 3akoHiB YKpaiHW Ha4aJbHUK 00JIaCHOI BiliCbKOBOI
azMinHicTpalii 3a morozkertsaM 3 Tenepanbuum mrabom 36poiinux Cus Ykpainu
nopyiye nepe [Ipesunentom YkpaiHu nuTaHHs PO YTBOPEHHS BiliCbKOBOI
aZIMiHiCTpaIlil HaceJIeHOTo MyHKTY (HaceJeHUX IMyHKTIB).

OxpeMy yBary cJiiji 3BepHyTH Ha TOW (akT, M0 HaBiTh y Pasi, SKIIO BiliCbKOBa
aJIMiHICTpAIlisl B HaceJ€HOMY ITIYHKTI He copMOBaHa, 3aKOH CYTTEBO OOMEKYE
MMOBHOBA)KEHHS CIJTbCHKOTO, CEJUITHOTO, MiChbKOTO TosoBU. [Ipo 1e cBimuaTh
MOJIOKEeHHA 4. 4 ¢T. 9 3aKoHy, 3rilHO 3 AKUMU y Hepioj /il BOEHHOTO CTaHy
CLJIbCBKUH, CETUIIHUN, MICbKHU TOJIOBA TEPUTOPiaJbHOI TPOMaIA, Ha TEPUTOPIL
SIKOi He BeAyTbcs OOMOBI /il Ta He MPUITHATO PIllIEHHS IIPO YTBOPEHHS Bili-
CbKOBOI a/IMiHicTpaIlii HaceJeHOro MyHKTY (HaceJeHUX MYHKTIB), BUKJIIOUYHO
JUISL 3IIMCHEHHS 3aXO0/liB IIPABOBOTO PEKUMY BOEHHOTO CTAaHY MO’Ke IPUNHATH
pimenHst, 3 000B’I3KOBUM 1H(MOPMYBaHHSIM HadaJbHUKA BiAOBIAHOI 00IacHO]
BiliCHKOBOI afiMiHiCTpallii MpoTsAToM 24 TOAWH, 110/10: 1) 3BIIbHEHHS 3eMeTbHUX
JUJITHOK KOMYHAJIbHOI BJIACHOCTI Bijl HE3AaKOHHO PO3MIlIEeHUX TUMYACOBUX CIIO-
PyZ, Y TOMY YHCJI THX, 1[0 OYJIM BCTAHOBJIEH], ajle He BBEJECHI B €KCILTyaTalliio
Y BCTAHOBJIEHOMY 3aKOHO/IABCTBOM TIOPSIIKY; 2) 00CTeKeHHsT OYIiBeb i CIIOPY/I,
MOMIKO/KEHNX BHACTIZOK O0ioBuX miit. O6cTesKeHHsT OYIiBeIb i CIIOPY/I, TTOITKO-
JUKEHUX BHACIIIOK OOMOBUX [Iill, 3IHCHIOETHCS BiIMOBIIHO 10 3aKOHY YKpaiHu
«IIpo perymioBanust mMictoOyaiBHOI fistibHOCTi» [12]; 3) memonTaxy OyaiBeb
i copyn, siki 3a pesyJbraTaMu 00CTEKEHHSI, BU3HAYEHOTO II. 2 I1i€l YacTUHH,
BU3HaHI aBapiiiHO HeOe3MeYHUMHU 1 TaKUMM, IO CTAHOBJSATH 3arPO3y JKUTTIO
mozeit (KpiM 06’€KTiB 000POHHOTO i CIENiaJbHOTO PU3HAYEHHST, 00’ €KTIB KyJIb-
TYPHOI cHaIuHu Ta 00’€KTIiB, Ha SAKi TONMPIOEThCS ist 3akoHy Ykpainu «IIpo
BUKOPHUCTAHHS SIepHOI eHeprii Ta pagiaiiiiny 6esneky» [13]). 3anposakenns
MexaHizMmy iHGOpMyBaHHS POOUTH CIIBCHKUX, CEJUIIHNX, MiCbKUX TOJIIB IiA3BiT-
HUMU TIepe]l OPTaHaMU JIePsKaBHOI BN, 1110 31HCHIOIOTH (PYHKITT BiliChKOBOTO
VIIPaBJIiHHA 3 MUTaHb Bi/IaHHS MICIIEBOTO CAMOBPSITyBaHHSI.

Oxpemi BUMOTH 10 3/1iliICHEHHS TTOBHOBAa)K€Hb CLIbChKUX, CEJUNTHUX, MiCbKUX
rOJTiB MiCTUTDH TaKOXK 4. 5 ¢T. 9 3akony Ykpainu «IIpo npaBoBuii pe;xum BOEH-
HOTO CTaHy». 3TiIHO 3 TIOJIOKEHHSIMU 11i€l HOPMU Y TIePiojl /il BOEHHOTO CTaHy
CLJIbCbKUH, CeJTUIHUN, MICbKHI TOJIOBA TePUTOPiaJbHOI TPOMA/IU, Ha TEPUTOPIL
SIKOI He BelyThest GOMOBI /il Ta He IPUIHATO PIlIEHHS PO YTBOPEHHS BiiChKOBOI
aJIMiHiCTpallil HaceJeHOTO MyHKTY (HaceJeHUX IYHKTIB), BUKJIIOUHO /IS 371iiic-
HEHHSI 3aXOJIiB TIPAaBOBOTO PEKMMY BOEHHOTO CTaHYy MO’Ke TMPUUHATH PillleHHS
moxo: 1) mepemavi KOMITIB 3 BiAMOBIIHOTO MICI[€BOTO OIO/KETY Ha TOTPeOH
36poiinux Cun Yipainu ta/abo ais 3a06e3ledeHHsT 3aX0/AiB IIPABOBOIO PEKIMY
BOEHHOTO CTaHy; 2) CTBOPEHHS YCTAaHOB 3 HaJaHHs 0€30IIaTHOT MePBUHHOI
MPaBOBOI JIOTIOMOTH, TPU3HAYEHHS HA MMOCA/IM 1 3BIJIbHEHHS 3 TI0CaJ] KePIBHUKIB
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TaKUX YCTAHOB, 3aJTy4eHHs (DIBUYHUX YK FOPUANIHUX 0CiO TIPUBATHOTO TIpaBa /10
Ha[aHHs1 Ge30IIaTHOI IEPBUHHOI TIPABOBOI I0MOMOTH; 3) GOPOTHOM 31 CTUXIHHIM
JIIXOM, €MifeMisIMU, eIi300TisAMu; 4) MOBOMKEHHS 3 HeOe3[eYHNME BiIXOaMHU.
Brazanumu mosoxxeHHIMU (haKTUUHO PO3IMUPEHI MTOBHOBAXKEHHS CiJIbChKUX,
CEeJIUIITHUX, MICbKUX TOJTIB 32 PaXyHOK HU3KHM MTOBHOBR)KEHb CiJIbCbKUX, CEJTUITHUX,
MIiCBKHX paj. 3 OZHOTO GOKY, Ie M03BOJISIE TPUIIBUANIATH MPOIEC MPUITHATTS
pillleHb 3 yKasaHUX [HUTaHb MIJIIXOM YHUKHEHHS HeoOXiZHocTi opranizamii Ta
MIPOBE/IEHH Ccecil MiCIleBOi pajin, a 3 IHIIOTO — € TIPOSIBOM 3BY KEHHS /IeMOKpa-
TU3MY Ha MiCIIeBOMY PiBHI.

ITiocmaeu 00cmpor06020 npunumnenns NO6HOBANCEHb PAUOHHUMU, 00IACHUMU
padamu

Jlnst obmacHUX Ta palOHHUX paj MiACTaBU /s TOCTPOKOBOTO MPUITHMHEHHS
NMOBHOBakKeHb BKazaHi y 4. 3 cr. 10 3akony Ykpainu «IIpo npaBoBuii peskxum
BOEHHOTO CTaHy». Y 11ill HOPMi 3a3HA4YalOThCs TPU TijacTaBu: 1) y pasi Tumyaco-
BOi OKymailii abo 2) 0TOYeHHs aJMiHICTPATUBHOIO IIeHTPy obacTi, abo 3) y pasi
npuiiaATTsa BepxoBHoio Pamoio Ykpainu 3a nomanusim llpesupenta Ykpainu
BizinoBiiHOTO pintenud. [Ipu npomy surie a8i 3 Hux: 1) y pasi TAMYacoOBO1 OKY-
nartii abo 2) oToYeHHs a[IMiHICTPATUBHOTO TIEHTPY 00JIACTi, Peai3yI0ThCsS 3 THS
HaGpaHHs YnHHOCTI akToM IIpesuaenta Ykpainu, ToOTO HOTO yKasy.

Tpers mizcraBa NpUIMHEHHS OBHOBAsKeHb 00JIaCHOI, pailOHHOI Pajiy 0B’ sI3aHa
3 IPUMHATTAM OKpeMoro pinieHHs1 BepxoBHoi Pagun Ykpainu npo He3/ilicHeHHs
TaKOI0 Pajiolo CBOIX IMOBHOBA)KEHb Ta PO IX Iepejady BiJAIOBIHIN BIIICbKOBIN
aJMiHiCcTpAalrii.

OTke, MOMEHTOM TIPUTTMHEHHS TOBHOBakKeHb 0OJIACHOI, paifloHHOI pajii 3 OKpe-
MUX I1i/ICTaB, BU3HaUeHUX y 3akoHi Ykpainu «IIpo rnpaBoBuii pe;kuM BOEHHOTO
cramy», Moxe OyTu He juine Buzanus Ykaszy [lpesumenta Ykpainu, a it mpu-
WHATTS BiANOBiAHOTO pinteHHs1 BepxosHoto Panoio Ykpainu.

[le cucTeMHO MiATBEP/KYIOTh TAKOXK MOJOXKEHHS 4. 3 cT. 15 3akony Ykpainu
«IIpo mpaBOBHIl pesKUM BOEHHOTO CTaHy», 3Ti[HO 3 SIKUMHU pailOHHa, 0OJacHa
BIlICBKOBI aJ]MiHICTpallil 3/1CHIOIOTH Ha BIJINMOBIHIN TePUTOPii TOBHOBAKEHHS,
BijiHECEHI 10 IXHBOI KOMIIETEeHIlii MM 3aKOHOM, a TaKOXK y pasi MpUNHHATTS
Bepxosnowo Panoro Ykpainu 3a nomanusam [Ipesupenrta Ykpainu pilneHHs,
nepenbadenoro 4. 3 cr. 10 mporo 3akony, abo y pasi THUMYACOBOI OKymaiii abo
OTOYEHHS aJIMiHICTPATUBHOTO IEHTPY 00JacTi. 3 MOJI0KEHD i€l HOPMU BUILIH-
Ba€, 1[0 CTBOPEHHS BiliCbKOBOI aJIMiHiCTpallil Ha/liJgd€ 11 HU3KOI0 TTOBHOBAKEHb,
BU3HAUEHUX y 3aKOHI, 30KpeMa y cT. 8, ajie 1ie He BCi MOBHOBaxkeHHsd. Oxpe-
MUl TIepesiik MOBHOBa)KeHb IPOAOBKYIOTh BUKOHYBATH BiANOBiAHI obJacHi
Ta paiionHi paau. /[o mporo nepemiky ciaia BigHecT: 1) ckyiasanHsa Ta 3aTBEp-
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JUKEHHS BIANOBIAHO palloHHMX, 00JacHUX OI0/KeTiB, BHECEHHS 3MiH 10 HUX,
3aTBEP/KEHHS 3BiTIB PO 1X BUKOHAHHS; PO3MOJALILY MepelaHuX 3 JePKaBHOIO
O10/KeTy KOILTIB y BUIJIAAL A0Taliil, cyOBEHIIN BiAIOBIAHO MiXK palloHHUMU
O10/KeTaMM, MICIIEBUMU OIOKeTaMU MICT 00JIaCHOTO 3HAYEHHS, CiJI, Cesuil,
MiCT pailoOHHOTO 3HaYeHHs; 2) 3[ifiCHeHHs yIpaBAiHHI 00 €KTaMM CIIiJib-
HOI BJIACHOCTI TePUTOpPiaJbHUX TPOMAJ] CiJI, CeJuIll, MiCT, pallOHIB y MicTax,
o TepedyBaoTh B YIPaBJAiHHI pailoHHUX i 06acHUX paj (KpiM BUPIIIEHHS
NUTaHb BiAYY:KEHHS, y TOMY YHCJi MIJISIXOM TPUBATU3AIlil, TaKuX 00’€KTIB);
[IpU3HAYEHHS 1 3BIJIbHEHHS iX KePiBHUKIB; 3) BUPIIEHHS BiJIIIOBIHO /10 3aKOHY
NUTaHb PeryJioBaHHS 3eMeJbHUX BiITHOCUMH (KpiM BUPilIeHHS TUTaHb BiA4y-
JKeHHS 3 KOMYHAJIbHOI BJIACHOCTI 3eMeJIbHUX JIIJITHOK); 4) BUPINIEHHS 3TiHO
13 3aKOHOM IIMTaHb PO HAJ[aHHA /I03BOJIY Ha cllelliaJlbHe BUKOPUCTAHHS IIPU-
POZHUX PECYpPCiB BIANOBIAHO PailOHHOIO, 00JACHOTO 3HAYEHHS, a TAKOXK IIPO
CKaCyBaHHST TaKOTO JI03BOJIY; 5) BCTAHOBJIEHHS MTPaBUJI KOPUCTYBAaHHS BOJI03a-
GipHUMM CIIOPY/IaMU, TIPU3HAYEHUMU JIJIsT 3aI0BOJIEHHSI TIMTHUX, TTOOYTOBUX Ta
iHmmx moTpeb HaceJIeHHS, 30H CaHITAPHOI OXOPOHU JFKEPEJ BOJOIMOCTAYaHHS,
obmexkeHHsT a0 3a00POHM BUKOPHUCTAHHS TiAMPUEMCTBAMK TTUTHOI BOAM Y
MPOMUCTOBUX MIJAX; 6) NPUNHATTS y MeKaX, BU3HAUEHUX 3aKOHOM, PillleHb 3
NUTaHb 3aXUCTY HaceJIeHHd 1 TePUTOPIN Bijl HAI3BUYANHUX CUTYAIlil, JIKBigaIlil
HACJTIKIB HA/[3BUYAaHIX CUTYAIliil, 00pOTHOU 31 CTUXITHUM JIMXOM, €IiIeMisMu,
emmi300TisiMI; 7) BCTaHOBJIEHHS TIOCUJIEHOT OXOPOHU 00’€KTIB KPUTUYHOI iH(pa-
CTPYKTYPH Ta 06’€KTiB, sKi 3a6€311euyi0Th KUTTEAIANbHICTh HACeJeHH; 8) pu-
WHATTA pillleHb PO 3BEPHEHHS /10 CY/y MO0 BU3HAHHS HE3aKOHHUMU aKTiB
MiClleBUX OpraHiB BUKOHABYOl BJIaJiH, MiIIPUEMCTB, YCTAHOB Ta OpraHisallii,
SIKi 0OMEKYIOTH IIpaBa TEPUTOPIATbHUX TPpoMajl y cdepi iX CriJbHUX iHTepecis;
9) sacayxoByBanHs iH(pOpPMaIlii TPOKYPOPIB Ta KePiBHUKIB opraniB HartioHab-
HOI TIOJIIT PO cTaH 3aKOHHOCTI, GOPOTHOU 31 3II0YMHHICTIO, OXOPOHHU TPOMAaJI-
CHKOI Oe3MeKH i MOPSIIKY Ta pe3yJ IbTaTH MisSIbHOCTI Ha BiATIOBIAHIN TepUTOPii;
10) BcTaHOBJIEHHS Y TIOPS/IKY Ta MeKaX, BU3HAYEHUX 3aKOHOABCTBOM, TapudiB
Ha JKUTJIOBO-KOMYHAJbHI ocayru; 11) npuitHATTs pitmeHs mpo 3a60POHY TOP-
riBJii 30POEI0, CUIIBHOMIIOUNMHU XIMIYHUMU i OTPYWHUMHU PEYOBUHAMHU, a TAKOK
AJIKOTOJIbHUMM HAIIOSIMK Ta PEYOBMHAMU, BUPOOJEHUMH Ha CIIUPTOBIiil OCHOBI;
12) 3abe3redyeHHst B yMOBaX BOEHHOTO CTaHy peasiizailii Jep:KaBHUX TapaHTil,
BU3HAYECHUX 3aKOHAMU YKpaiHu.

[Ilomo HaBeneHOTO BUIIE TEPETIKY TTOBHOBA)KEHDb, TO JIUIIE TIPUWHSITTS BiJIIO-
BifiHOTO pinteHHs BepxoBHoto Panoio Ykpainu mpo He3ailicHeHHS PallOHHUMU
Ta 06JACHUMM PajaMK BKa3aHUX IIOBHOBa)KEHb Ta iX Iepejady BilicbKOBUM
aZIMiHIiCTpaIlisIM € IiJCTaBOO /I TOro, mo0 I[i pagu JOCTPOKOBO IIPUIIMHIIN
IIOBHOBasKEHHSI.
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Ocooausocmi npunuHeHHss NO6HOBAMNCEHDb ciszcwcux, cequnux, MICObKUX paa

[letio iHIIOIO € cuTyalliss 3 TPUNUHEHHSI MOBHOBAKEHDb IPE/NCTaBHUIIbKUMU
OpraHaMM MiCII€BOTO CAaMOBPSIyBaHHS (pajlaMi) B HAaceJeHUX MyHKTaX (TepuTo-
pigx TteputopiagbHUX rpoman). [lizicTaBoio st TPUNIMHEHHST TOBHOBA)KEHDb Pajl
HaceJIeHUX MYHKTIB, y KOHTeKCTi 1. 3 u. 1 1. 78 3akony Ykpainu «IIpo wmiciese
caMOBPSIZIyBaHHS B YKpaiHi», OyayTh mijcTaBu, mepeadaderi B u. 3 ¢T. 4 3aKoHY
Ykpainu «IIpo mpaBoBuii pe;kuM BOEHHOTO cTaHy». YacTuHa 3 cT. 4 BKa3aHOTO
3aKOHY 3aKpiIJIIoeE, 1110 BiliCbKOBI afMiHICTpallil HaceJeHUX IIYHKTIB yTBOPIO-
I0TbCA B MeKaxX TEPUTOPIN TePUTOPIaIbHUX TPOMAl, Y SIKUX CIJIbCbKi, CEJUIIIHI,
MichbKi paam Ta/abo iXHI BUKOHABYi OpraHu, Ta/ab0 CLIbCHKI, CEIUIIHI, MiChKi
rOJIOBU He 3JIHCHIOITDH TOKa/ieHi Ha HuX KoHCTUTYyIi€ Ta 3akoHaMu YKpa-
iHU TMOBHOBAJKEHHSI, a TAKOK B iHIMX BHUIAJKaX, MepeadadeHuX UM 3aKOHOM.
Yactuna 2 ct. 4 3akony Ykpainm «IIpo npaBoBumii peskuM BOEHHOTO CTaHy»
3aKPIILIIOE, 1110 PillleHHS TIPO YTBOPEHHS BIICHbKOBUX a/IMIHICTpAIliil IPUIIMAETHCS
[TpesumerToM YKpaiHu 3a IMOJAHHAM OOJIACHUX JepsKaBHUX ajMiHicTpaliii abo
BiliCbKOBOTO KOMaH/TyBaHHSI.

OTske, y IIbOMY BUIIAJIKY MepeabaveHa €/IiHa MicTaBa sk yTBOPEHHS BillChKO-
BUX aJIMiHICTpaIliii HaceJeHUX MMYHKTIB — He3/IMCHEeHHS MOKJIaJeHnX Ha HUX
Konctutynieo Ta 3akoHaMu YKpaiHu MOBHOBaxkeHb. IIpu 1ibomy BinoBinHi
pillleHHs 11010 YTBOPEHHS BiNCHKOBUX aJIMiHICTpaIliii Ta MPUITMHEHHS MTOBHO-
Ba)KeHb OPraHiB MiCIIeBOTO caMOBPsyBaHHA Tipuiimae [Ipe3uieHT 3a nmojaHHsAM
obJacHUX JlepKaBHUX aJMiHicTpalliil abo BifichKOBOTO KOMaHIyBaHHs. Take
piteHust npuiiMaetbest y (opmi ykasy. Ile misikoMm y3romkyeTbest 3 4. 5 cT. 78
3akony Ykpainu «IIpo miciieBe caMOBpsilyBaHHS B YKpaiHiy, sdKa 3aKpPITLIIOE,
1[0 TOBHOBA)KEHHS ClJIbCHKOI, CEJUIIHOI, MICbKOI, PallOHHO1 B MICTi, palilOHHOI,
00J1acHOI pajiy 3a HAsABHOCTI ImijicTaBs, nepeabavenux 1n. 3 4. 1 1iei crarti, ocTpo-
KOBO HPUITMHSIOTHCS 3 [JHS HabpaHHs YMHHOCTI akToM IIpesmaenTta Ykpainu
PO YTBOPEHHS BIiJIMOBIZIHOI BiliCbKOBO-IIMBIJIbHOI, BIICbKOBO1 aJMiHiCTpallii.

Curiz 3BepHYTH yBary, o Taka IiJICTaBa, 9K «He3/[ICHeHHS MOKJIAIeHUX Ha HUX
Konctutytieio ta 3akoHaMU YKpaiHU MMOBHOBAKEHb» € OIIHOYHOIO KaTeTOPi€i0
i OIMIHIOETBCST Ta BCTAHOBJIOETHCSI CyO'€KTOM YCTAaHOBYOI JisILHOCTI TIiji 9ac mpu-
WHATTS BijnoBiaHoro pimenns (y 1ibomy pasi IIpesugentom Ykpainu rnpu BupanHi
HUM YKa3y PO CTBOPEHHS BiliCbKOBOI aaminicTpariii). OTxke, (hoopMyBaHHS Biii-
CHKOBUX aJIMiHIiCTpAaIliil HaceJeHUX MYHKTIB He € 000B’s13koM TIpesugenta, 1ie ioro
IIpaBo, IIijI yac peasizailii SIKOro BiH caM OIHIOE (DaKTH HEBUKOHAHHS CiIbCHKUMU,
CeJIUIITHUMM, MICbKUMU PaJlaMU TTOKJIQJIEHUX HA HUX NTOBHOBAKEHbD.

Ha nam norJsAanm, nmpuKjaagaMm He3/iICHEHHSI TOKJa/[eHUX Ha MiCI_[eBy pany
IIOBHOBAaK€Hb MOJKeE 6yTI/I HENpoBeAEHHA Paaolo ceciii 6e3 MOBaKHUX I[IpU4MnH
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y BH3HAY€Hi 3aKOHOM CTPOKH, ab60 30MpaHHs Ha Cecito, ajie HeMOKJIMBICTh Opra-
Hi3yBaTy MPUIHATTS Ha Hill HeOOXIAHUX pillleHb. Y IIJIOMY K, BUKJTIOYHI TOBHO-
BayKEeHHS CLIBCHKOI, CEJIMIITHOI, MiChKOI pajin 3aKpirieHi B cT. 26, a paliloHHOI Ta
obmacHoi — y ct. 43 3akony Ykpaiuu «IIpo micieBe caMOBpsIIyBaHHS B YKpaiHi».
Kpim ToTO, HU3Ka TTOBHOBA)KEHDb MICIIEBUX PaJl TaTy3€BOTO XapaKTepPy MiCTSITbCS
B IHINMX 3aKOHAX YKpaiHW, HANPUKJIA/, TPUPOIOPECYPCHOMY 3aKOHO/IABCTBI,
3aKOHOJIABCTBI y cdepi OCBITH, OXOPOHU 3/10POB’S, KyJIBTYPH, CIIOPTY TOII0. TOX,
irHOpyBaHHsI MiCIIEBOIO PajIof0 peaJizailii OyAb-sIKUX i3 IIUX MOBHOBAKEHb, KOJIH
3aKOHOJIaBCTBO BUMara€ HeOOXiZHOCTI yXBaJieHHsI HelO BiTIOBIHOTO PillleHHS,
MOJKe PO3TJSAATUCh K iX He3iMCHeHHST 3 HaCTaHHSIM HEeTaTUBHUX HACJIIKIB
s paau. Crij 3BepHYTH yBary, MO0 3aKOHO/JABCTBO HE BUMAara€ KOHCTaTallil
(akTiB Ge3MIsLITBHOCTI MICIIEBOI Pajiii PIMIEHHSIMI OPTaHiB Cy0BOI BJIA/IH, X04a
HasgBHICTh TaKUX PillleHb MOKHA BBAa)KaTH JIOJIATKOBUM ITATBEPKEHHAM (hak-
TiB 6e3/isIbHOCTI pasn Ta crocobOoM OOIPYHTYBAaHHS AONIIBHOCTI MPUITHATTS
pimenns IIpesunenTom Ykpainu.

[lJ1s1 cimbChbKOTO, CEIUIITHOTO, MiCBKOTO TOJIOBU TTPUKJIAJIOM HE3/[iiCHEHHS TOBHO-
Ba)keHb MOsKe OYTH BiZMOBa Bijl CKIMKAHHS cecii paju, opranisaitii ii po6otu, abo
irHOpYyBaHHS 3/1iIICHEHHS] HUM CBOiX ITOBHOBa)KEHb, BU3HAUEHUX Y CT. 42 3aKOHY
Ykpainu «IIpo miciieBe caMoBpsiyBaHHs B YKpaii». CaMe CiJIbCbKUH, CEJINIIL-
HUI, MICbKUI TOJIOBA 3TiTHO 3 4. 3 cT. 12 11b0ro 3aKOHy 04YO0JII0E BUKOHABYNN
KOMITET BIIIOBI/IHOI CIJTbChKOI, CEJTUTITHOI, MICbKOI pajin, TOJIOBYE Ha 1i 3aciian-
Hs1x. Tomy Oe3isIbHICTD TOIOBY 1OI0 OpraHizalii poOOTH CiTbChKOI, CEMUIITHOI,
MiChKOI pajii MOKe BBa)KATUCS HE3/IHCHEHHSIM HUM CBOIX TOBHOBA’KEHb.

Bignosinno mo 4. 2 cr. 10 3akony Ykpainu «IIpo mpaBoBuii pekuM BOEHHOTO
CTaHy» y pa3i yTBOPeHHs BiliCbKOBOI aJiMiHicTpallii HaceJeHoro MyHKTY (Hace-
JleHnX MyHKTiB) BepxoBHa Pama Ykpainum 3a nomanuam [Ipesunenta Ykpainu
MOKe TIPUUHSATHU PillleHHs PO Te, M0 y Iepioj il BoenHoro crany ta 30 aHiB
icJss oro MpUIMHEHHST Y1 CKacyBaHHS BiliCbKOBa aJiMiHiCTpallisl HAJIISIETHCS
JI0/IATKOBUMU TTOBHOBR)KEHHSIMU, TIepesIiK SIKUX YiTKO BCTAHOBJICHUI y 3aKOHI.

IIpo6aemu napanenviozo YHKUIOHYEAHHA 0OP2aAHIE MICUEB020 CAMOEPAOY-
6aHHA ma 6ilCbK0680i adminicmpauii cmoauui Ykpainu

Oxpemi mpobJieMu MPaBOBOrO PEryJOBaHHS IIOA0 MapajeabHOT0 (DYHKIIO-
HYBaHHS BIMCbKOBOI aJ]MiHiCTpallil Ta OpraHiB MiCIIeBOTO CaMOBpPs/yBaHHS
BUHUKAIOTh y cTosuIl YKpainu — micti Kmuesi. Ha nam nmorssn, ctBopenns
Yxazom Ilpesugmenta Ykpainu Ne 68/2022 KuiBcbhbKoi MichbKOi BiliCbKOBOI
aaMinicTpattii [14] Ta npogoBxkeHHs 1pu 11bOMY (byHKITIOHYBaHHSI KuiBchbkoi
MICbKOI pajiid € CylepeusiMBUM IMUTAHHAM, K€ Ma€ He TaK MpaBoBe, SK IOJIi-
TuaHe 3abapsieHHs. 3rigHo 3 4. 3 cr. 133 Koncrurytii Ykpainu micra Kuis
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ta CeBacTomnosb MAlOTh CIeIiaJbHUN CTAaTyC, SIKUI BU3HAYAETHCS 3aKOHAMU
Yxpainu [15]. Ha po3BuTox 1tiei KoHCTUTYII#HOI HOpMEU 3akon Ykpainu «IIpo
CTOJIAINI0 YKpainu — MicTo-repoit KuiB» 3akpinuB, 1mo mMicto KuiB gk cToanig
Ykpainu mae crerniaspauii cratyc [16]. [Ipu npomy KuiB 3akpimmioerbes Sk
a/IMIHICTPATUBHO-TEPUTOPiaJbHA OJAMHUI Y CTATyCl MiCTa, 1110 CBIIYUTH IIPO
1I0r0o HaJIeKHICTDh He /10 PeTiOHAJIbHOTO PiBHA TePUTOPIaibHOI OpraHisaitii BJaa/iu,
a 1o cucteMu HacejeHnx MyHKTiB. [Ipu mbomy 3akon Ykpainu «IIpo mpaBoBwmii
pPeXUM BOEHHOTO CTaHy» He Ha3uBa€ MicTo KuiB sk okpemy ajMiHiCTpaTUB-
HO-TEPUTOPiaNbHy OAWHUINO TIOPS 3 00JacTAMU Ta pailonamu. ToMmy, Ha Hali
MOTJIsiZT, BilichbKOBa aaMinicTpaist y micti Knesi Moske OyTH yTBOpEeHa JINIIIE SIK
BiliChKOBa a[MiHICTpaIlisi HaCeJIEHOTO TYHKTY, TOOTO 3 IiJACTaB He3IiiCHEHHS
KuiBchbkoto MichbKOI0 pajioio Ta/abo BUKOHABYMM opraHoM KuiBchbKOI MichKOI
paan (KuiBchKOIO MiCHhKOIO JIepPKaBHOIO aJMiHICTPAIli€i0) MOKJaJeHNX Ha
Hux KoHcTuTyiieo Ta 3akoHaMu YKpaiHUW MOBHOBasKEHb, IO TATHE 3a 00010
000B’sSI3KOBE IOCTPOKOBE MPUITMHEHHS TOBHOBAKEHD ITUMU Cy0 €KTaMu MicIie-
BOTrO caMoBpsayBaHHs. [Iutanua mapaseabHOTo (GPyHKIIIOHYBAaHHS BiliChKOBUX
aJIMiHICTpaIliil Ta OpraHiB MiCIIEBOTO CaMOBPsIAyBaHHs B M. KueBi moTpebyoTh
JIOMATKOBOI IMTPABOBOI peTJiaMeHTallil Ta MPSMOTO 3aKPillJIeHHS B 3aKOHOAABCTBI1
TaKOl MOXKJIUBOCTI.

IIpo6aemu napanenvrozo Qynxuyionyseanns opeanie micueeux pao ma 6ii-
CHbK0BUX AOMIHICMPpauii Ha PAUOHHOMY MA 001ACHOMY PIBHAX

B ymoBax ¢dopmyBaHHS BifiCbKOBUX aJMiHIicTpalliii y Bcix obJacTsix Ta paiio-
HaxX YKpainu ocobyauBoi Baru HabyBa€ MUTAaHHS IPABOBOTO CTATyCy PailOHHUX,
obmacHUX pajl, SIKi MPOJOBKYIOTHh 3[MiHCHIOBATH MOBHOBAKEHHS MAPATETHHO
3 BIICBKOBUMU Q/IMIHICTpaIlIsIMHU.

Ha cporozni, ko cTBopeHi BiiichbKOBI aaMiHicTpamil Ha piBHiI obmacTeil Ta
paiioniB, obOacHi Ta palloOHHI paau MPOAOBKYIOTh BUKOHYBATH HalaHi iM MOB-
HOBakeHHs. [HKoJIM 11e Bech Iepesiik MOBHOBAXKEHb, IO 3aKPillieHuil y cT. 43
3akony Ykpainu «IIpo miciieBe camoBpsiiyBaHHS B YKpaiHi», Xoua 1ie MalOTh
OyTH JIvile HaiiBasKJIUBIII ITOBHOBAsKEHHS, TIepeliK SKUX 3a3HaYeHUl y 3aKoHi
Ykpainu «IIpo mpaBoBuUil peskMM BOEHHOTO CTaHY».

I1i moBHOBaskeHHsT 3akpinyeno y 4. 3 cT. 15 3akony Ykpainu «IIpo mpaoBuii
PEKUM BOEHHOIO CTaHy». 3TiZHO 3 1[i€I0 HOPMOIO, paiioHHa, obJ1acHa BiiichKOBI
aJIMiHicTpallii 3/1MCHIOITD Ha BIIMOBIIHIN TepUTOPIii MTOBHOBa)KeHHS, BiJiHeCeH1
JI0 IXHBOI KOMIIETEHIIl IIMM 3aKOHOM, a TaKoX y pasi npuilHaTTs BepxoBHOIO
Panoto Ykpainu 3a nopanusm IIpesumenta Ykpainu piteHts, nepeadadeHoro
4. 3 c1. 10 3a3HaueHOr0 3aKOHY, HU3KY J0AaTKOBUX MTOBHOBAKEHb, SIKi BiKe OyJIH
repepaxoBaHi B 1bOMY JIOCJII/I>KEHHI.
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OT:xe, K10 He IPUNHSATO BiAMOBI/IHE pinteHHsT BepxoBHoto Pajsoio Ykpainu 3a
noganusaM IIpe3usienta Ykpainu, To BullleBKa3aHi HallBaKJAWBIII TATAHHS JKUT-
TEMSAIBHOCTI TepUTOPii 0OacTi abo paiioHy BUPIiNIyIOTh 06IacHi abo pailoHHi
paau. Ha mamn morms, me Moxke MPU3BOANUTH 0 BUHUKHEHHS KOHMIIKTIB MiXK
BIICBKOBMMM aJIMiHIiCTpaIisiMi Ta 0OJTACHUMU YU PAOHHUMU PajaMy B IIPOIECi
3/1iICHEHHST TIOBHOBAKEHD.

IIpooaemu 63a€M08i0HOCUH CITbCOKUX, CETUUHUX, MICOKUX 20116 Ma Paod npu
30iticnenni nosHosaxicens

Oxkpemoi yBaru OTpeOyIOTh MOJOKEHHST 3aKOHY, SIKi Jal0Th MOJKJINBICTD CiJib-
CbKOMY, CeJIMIIHOMY, MiCbKOMY TOJIOBI 3/11iICHIOBATH HU3KY IIOBHOBa)K€Hb PaJIU.
Tak, y 4. 8 ct. 9 3akony Ykpainu «IIpo mpaBoBuil pekuM BOEHHOTO CTaHy»
BU3HAUY€HO, 1110 JOTOBOPH, YKJAJEHI Mijl 4yac /il BOEHHOTO CTaHy CiJIbCbKUM,
CEJINIIHUM, MiCHKUM TOJIOBOIO BiJ{ iMeHI pajay 3 MUTaHb, BU3HAYCHUX 4. 4 1 4. 5
1€l cTaTTi (AKIO BOHU HAJEKATh /0 BUKIIOYHOI KOMIIETEHIIi1 CiIbChbKOI, CEeJIUII-
HOI, MiCbKOI pajn), He HOTPeOYIOTh 3aTBEPKEHHS BiAIIOBIAHOIO CiIbCHKOIO,
CEJIMIITHOI0, MICHKOIO Pajioo, SAKIIO CTPOK /il TaKUX /IOTOBOPIB He TIE€PEBUIIYE
OJINH PiK 3 JIHS NPUTTMHEHHST Y1 CKacyBaHHA BOEHHOTO cTany. [IpoTe 3akoH He
BKa3dye, un (byHKIIOHYE BIJIITOBIIHA pajla B TOK Yac, KOJU TOJI0BA MPUKNMAE TaKi
pillleHHs, YU TPUWHATO PillIEeHHS 1IPO JOCTPOKOBE NMPUIMHEHHST TTOBHOBAXKEHb
paau. Taka mpaBoBa HEBM3HAYEHICTh MOKE TMPU3BOUTH HaA MPAKTUIL /10 3JI0B-
JKUBaHb i3 OOKY CIIbCHKUX, CEJUIIHUX, MiCbKUX ToJIiB. Take mepeoOpaHHsT Ha
cebe BUKJIIOYHUX TIOBHOBAKEHDb Pajii TOJIOBOIO TOPYINYE TPUHITAITN OpraHiza-
Iii cUCTeMHW MiCIIeBOTO CaMOBPSAYBaHHS Ta (DYHKIIIOHAJIBHOTO PO3MEKYBAaHHS
MOBHOBaKEHD. 32 3araJIbHUM MTPaBUJIOM BUKJIIOYHI TTOBHOBAKEHHS — TIe TIOBHOBA-
JKEeHHsI, 3aKPIiIlJIEHI HOpMaM¥ MYHIIIITAJbHOTO TIPaBa 3a KOHKPETHUM Cy0 €KTOM
MICIIEBOTO CaMOBPsIIyBaHHsI, i He MOXKYTh OYTH TlepeiaHi Yu JeJieroBaHi 1HITIM
opranaMm un mocazoBum ocobam [17, ¢. 384]. Ti moBHOBakeHHsI, 10 3aKpillIeH]
3a MiCIIeBUMU pajlaMu 1 MicTATbes y cT. 26 Ta c1. 43 3akony Ykpainu «lIpo
MiCIleBe CAaMOBPSIlyBaHHS B YKpalHi», € BUKJIIOYHUMU [TOBHOBAKCHHSAMM MicCIle-
BUX paJl 1 MJIATAIOTh PO3TJILAY TIIBKM Ha iX IJIeHapHUX 3acizanusax. Came 1
MMOBHOBAKEHHST BUBOJSTH MICIIEBI pajii Ha 0COOJIMBE MicIle B CHCTEMI MiCI[EBOrO
CaMOBPSIIyBaHHSI, POOJISIT X €MHUMMU TIPECTABHUIIBKIMHU OPraHaMH, sIKi 3/laTHi
BUPINTYBAaTU HAWBAKJIMBIII TUTAHHA KUTTEAISIBHOCTI TEPUTOPIATIBHOI TPOMA/IH.
Ha wmam norsisiz, 3a yMOBM iCHYBaHHS MICIIeBOI Pajil Ta BiZICYTHOCTI BiJIIIOBI/I-
HOTO PillleHHs PO JIOCTPOKOBE NMPUITMHEHHS il TTOBHOBA)KE€Hb, HAaBIiTh B YMOBaXx
BOEHHOT'O CTaHy, TaKi MOBHOBa)KEHHSI MA€ 3/[IICHIOBATU caMa pajia CaMOCTIHHO.

Ha cporomni 3akoHo/iaBellb He BPETYIIOBAB MUTAHHS 1OA0 (DYHKIIIOHYBAHHS
TePUTOPiaJbHUX TPOMAJl Y Pi3HOMY IPaBOBOMY CTaTyci B yMOBaxX BOEHHOTO
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crany. 3okpeMa, npuilHaTuii 3akoH Ykpainu «IIpo BHeceHHs1 3MiH /10 3aKOHY
Ykpainu “IIpo npaBoBuii pe;KUM BOEHHOTO CTaHy’ MO0 (DYHKIIOHYBAHHS Jep-
JKaBHOI CJIysKOU Ta MiCI[EBOTO CAaMOBPSILyBaHHS Y TIEPioJl il BOEHHOTO CTaHy» He
MIiCTHTH ITOJIOKEHD, 10 BKasyBain O Ha BiIMIHHOCTI TePUTOPialbHUX TPOMaI, 10
(DYHKLIOHYIOTH Y 30HI GOHOBUX /il UM i OKyHalieo Ta THX, ge O0HoBI aii He
BenyThes [18]. Ile mae Bu3HavasbHe 3HAYEHHS TTPU BCTAHOBJIEHHI MOYKIUBOCTI
peatizallii TOBHOBa)KeHb OPraHiB MiCIIEBOI'O CaMOBPSIIyBaHHSI.

BucHnosku

[IpoBeneHo neTanbHUIT aHAi3 YMHHOTO 3aKOHO/IABCTBA, 10 YPETyJIbOBYE KOM-
MEeTeHIlII0 OPTaHiB MICIIEBOTO CaMOBPSIIYBaHHSI B MepioJl /il BOEHHOTO CTaHy
B YKpaiHi.

Busnaueno mopsok MpunmHeHHS MOBHOBa)KEHb OPraHiB MiCIIEBOTO CaMOBPSI-
JlyBaHHS B IePioJl /il BOEHHOTO CTaHYy, 3a SIKOTO CLIbCHKI, CEJUIIHI, MICbK1 pajin
Ta roJIOBU NMPUIUHAIOTH TTOBHOBAKEHHS 3 MOMEHTY 3allPOBA/IKEHHS BiliChKOBO1
aJIMIHICTpaIlll HAaceJeHOro MyHKTY, a /IJIsI TPUNIMHEHHS HU3KU OKPEMUX, YiTKO
BU3HAYEHKX Y 3aKOHO/IaBCTBI TIOBHOBaKEeHb 00JIACHUX Ta PAiOHHUX paji Ma€ OyTH
pimenns BepxosHnoi Pagu Ykpainu, gke 103BoJisie tuM opraHaM (hyHKITIOHYBaTu
1 TIicJis 3aIpPOBA/PKEHHS Ha TePUTOPIT iX IOPUCAUKITT BIMICbKOBUX aJMiHIiCTpaIliii.
Ile mamo MOKIMBICTD PO3TJISTHYTH OCOOIMBOCTI CIIILHOTO (DYHKITIOHYBAHHST Bili-
CbKOBHUX aJIMiHiCTpalliil Ta MpeJICTaBHUIIbKUX OPraHiB MiCIIEBOTO CaMOBPSyBaHHS
Ha oOslacHOMY Ta paifoHHOMY piBHSX. [IpH 1IbOMY aKIIEHTOBAHO yBary Ha KOJi-
3iliHOCTI (TTPaBOBill HEBU3HAUYEHOCTI) M0/10 (DYHKITIOHYBaHHS OPTaHiB MiCIIEBOTO
caMOBps/lyBaHH4 B M. K1eBi B yMOBaxX BOEHHOTO CTaHy.

YcraHoBIEHO MOMEHT Tepexo/ly TTOBHOBAKE€Hb Bijl OPTaHiB MiCIIEBOTO CaMOBPsI-
JlyBaHHS /0 OPraHiB JIepKaBHOI BJAJH, 32 SIKOTO JIJId OJIHUX OPraHiB MiCI[€BOTO
CaMOBPSI/IyBaHHS — CLIbCbKHUX, CEJUITHUX, MICBKUX Pajl Ta TOJIB Mepexij ycix
MOBHOBKEHD BiZIOYBAETHCS 3 MOMEHTY 3aIPOBAIKEHHS BifiCbKOBOI aMiHicTpartii
HaCeJIEHOTO TIYHKTY yKa3oM IlpesugenTta Ykpainu, a ijist 00JacHUX i palOHHUX
paJl MOMEHTOM TIePeXOly yCiX MOBHOBasKeHb Oyae akT Ilapiamenry.

Hagezneno migcraBu 171 TPUNIMHEHHST TIOBHOBaKEHb OPTaHiB MiCIIEBOTO CaMo-
BpsiiyBaHHs Ta 3p006JIEHO BUCHOBOK IIPO iX OMIHOYHUI XapakTep Ta IMOBHY
3aJIesKHICTh (hakTy iX KOHcTartarlii Bifi cy0’€KTa BIaM, SIKUN MPUIIMAE PillleHHsT
PO YTBOPEHHS BiMICHKOBUX aJMiHICTpalliii. ¥ 3B’SI3Ky 3 I[UM TiJKpecJeHo, 110
B YMOBaX BOEHHOI'O CTaHy JislJIbHICTb OPraHiB MiCIIeBOIO CAMOBPSIJIyBaHHSI Ma€
BiZOyBAaTUChH Y YiTKO BU3HAYEHMX 3aKOHOJABCTBOM HOPMaX i He BUXOAUTH 32 MEJKi
Ha/laHUX M TIOBHOBasKeHb. BaskimBo 30epertu 3acaan AeMOKPATU3MY il rapaH-
TyBaHHSI MiCIIEBOIO CaMOBPSIIyBaHHS, 3arajibHi MPUHITAIIM HOTO OpraHisailii Ta
3MIMICHEHHS.
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Pexomenganii

CraTTst MOKe OyTH BUKOPHCTaHA JIJISI BAOCKOHAJTIEHHST 3aKOHOABCTBA, 10 Per-
JIAMEHTYE JISIbHICTh OPraHiB MiCIIEBOTO CaMOBPSYBAaHHS B YMOBAaX BOEHHOTO
CTaHy, a TaKOK y HaBYAJbHIN Ta HAYKOBIl MisIIBHOCTI.
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Amnoranis

Cmammio npucesueno anauisy cymmocmi i NPUSHAUenHs Coulaiviol depucasu sx oep-
AHCABU 342a7bH020 OLAZONONYUUS, WO BUCTNYNAE OOHUM 13 KIIOUOBUX ACNeKMIE CNPULIHATNMSL
deparcasu, 3aCHOBANOT HA NPUHUUNT 6epxosencmsea npasa (npasoesoi depicasu). IIpedmem
QoCiONCeHHS CMAHOBLAMb MAKL KAmezopil npaso3nascmea: Couiaivia npasosa 0epicasa,
Esponeticoka couiarvna moodenv, €6poneticoKull CouiambHull nPocmip, COUiaibia noi-
muka depacasu. Mema cmammi noisizae y po3zisndi OCHOGHUX 03HAK COUIANLHOT depicasu
K Modeni ideanvroi depacasu, coyianvnoi noximuku depicasu, €eponeticokoi couiarvHoi
MOOeni, SIMuUsHANUX 00CAzZHeNDb, NPodieM ma HaA0aHHT NPONOULILL 0L AKHALIUGUOUL020
exodacenns Yepainu 0o €eponeiicvkozo couianviozo npocmopy. Y docridxcenni sacmo-
c08aHO OlaneKmuuHull, CUCTEMHUTL, CIMPYKMYPHO-DYHKUIOHATOHULL, TOZIMHUL, iCmopuy-
HUTl, NOPIGHANLHO-NPABOGULL, MEOPEMUUH0Z0 MOOCNI08ANHs MA Hi Mpaduyiini Ois
1opucnpydenyii memoou. JJocaioNceno oxkpemi achekxmu pos3eUmKy COUIAIbHOL Oepicas-
nocmi ¢ Ykpaini, a came Oisiviicmv maxoi Hemumyyii 2pomMadsncoykozo Cycniibemea, K
BOJIOHMEPCHKULL PYX T 1020 BNIUE 1A (DOPMYBAHIHS MAKOL Oepicasi, a maxoic 30HicCHeNHs
coyianvnoi  Qynxyii depacasu wodo ocid 3 inearionicmio. Posensmymo doceid Esponeil-
cvk020 Coi03y y chepax couianmminozo 3axucmy i 3a0esnedenis exoi02iuHUx npaes J0OUHU.
Busnaueno neobxionicms nodanvwioi adanmauii 0CHOBHUX 3a¢A0 Y UAPUHI COUIAILHOZ0
cnpsamysanns nawoi depacasu do €eponelicvkozo coyianiozo npocmopy. Ha nidcmasi
nposedenozo 00CHONCEHIS CHOPMYALOBANO BUCHOBKU: COULANLHA O0ePiHCasa 3HAMEHYE
nesHUll ICMOpUYHULL eman PO3CUMKY KOHUenuil OeMoKpamuunoi, npasosoi Oepicasi;
Pynruionysanis maxoi 0epicasu, Ha CYUaAcHoMy emani PO3GUMKY CYCHLIbCMBEA, MONCIIUBE
3a HASAGHOCMI 810N0GI0HOT MOOeNi COUIaNLHOT PUHKOBOT eKOHOMIKU, KA 3abesneuye cma-
OiLbHICMD CYUACH020 CYCTAALCMBA 1 16020 CMALULL PO3CUMOK; YOOCKOHANCHNH NPABOGUX
3acad OistIbHOCMI COUianbHoi 0epicasi Ha CYUACHOMY emani Mae 6i0oyeamucs 3 ypaxy-

© IIpoypox 1. B., botuyx /I. C., Yuocos /1. A., 2023



Protsyuk, 1.V., Boichuk, D.S., & Chyzhov, D.A. Ukraine's Integration into the European Social Space...

BaHHAM MeHOeHYIl HA <03eLeHeHIs> 0eMOKPAMUYHOL, NPAB0BoT Oepicasu, a maxoxic (op-
mysanns €aponeticokoi couianvioi modeni ma inmezpauii 0o €PONEcHK020 COUIANLHOZO
nPOCMOPY; 6 MeNCax COuianvHol chepu maxoi depicasi mMae 2apanmyeamucs 30icHenns
3aKPINAEHUX HA KOHCMUMYUILIHOMY DIBHI COUIANHHO-EKOHOMIMHUX MA eKOA02IUHUX NPAas.
Hadano pexomenoauii w000 sanosuuenns 00c6idy €6pONecvKUx Kpain y posdyoosi
couianvnoi depacasu ¢ Ykpaini, 3abesneuenns npas pasiueux Kamezopii YKpaincoKux
ZpomMadsii, nopsd 3 opeanamu 0eprcasioi 6Aadu i OP2ANAMU MICUEEOZ0 CAMOBPAOYEANNS,
MAKONC THCIMUMYMAMU 2DOMAOSHCHKOZ0 ClYCNIIbCMEA.

KmouoBi cioBa: corianbHa jsepskaBa; €BpOIEHChbKIil colliaTbHUil pocTip; €Bporeii-
ChKa ColliaJibHa MOJIEJIb; COLiaIbHi IIpaBa; 0co0M 3 IHBaJIHICTIO; BOJOHTEPH; YKpaiHa;
€C.
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Abstract

The article is devoted to the analysis of the essence and purpose of the social state, as a
state of general well-being, which is one of the key aspects of the perception of the state
based on the principle of the rule of law (rule of law). The subject of the research is the
Jollowing categories of jurisprudence: social legal state, European social model, Furopean
social space, social policy of the state. The purpose of the article is to analyze the main
Jeatures of the social state as a model of the ideal state, the social policy of the state,
the European social model, domestic achievements, problems and providing proposals for
the fastest entry of Ukraine into the European social space. The research uses dialectical,
systemic, structural-functional, logical, historical, comparative-legal, theoretical modeling
and other methods traditional for jurisprudence. Some aspects of the development of social
statehood in Ukraine are studied, namely the activity of such an institution of civil society
as the volunteer movement and its influence on the formation of such a state, as well as the
implementation of the social function of the state in relation to persons with disabilities.
The experience of the European Union in the spheres of social protection and environmental
human rights is considered. The need for further adaptation of the main foundations of
the country's social direction of our state to the European social space has been identified.
Based on the conducted research, the following conclusions were formulated: the welfare
state marks a certain historical stage in the development of the concept of a democratic,
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legal state; the functioning of such a state, at the current stage of society's development,
is possible in the presence of an appropriate model of the social market economy, which
ensures the stability of modern society and its sustainable development; the improvement
of the legal foundations of the social state at the current stage should take place taking
into account the tendency to "green" the democratic, legal state, as well as the formation
of the European social model and integration into the European social space; within the
social sphere of such a state, the implementation of socio-economic and environmental
rights enshrined at the constitutional level should be guaranteed. Recommendations are
given on borrowing the experience of European countries in building a social state in
Ukraine, ensuring the rights of vulnerable categories of Ukrainian citizens, along with state
authorities and local self government bodies, as well as civil society institutions.

Keywords: social state; European social space; European social model; social rights;
persons with disabilities; volunteers; Ukraine; EU.

Beryn

IIporiec HalioOHAJBLHOTrO i IPABOBOTO BiAPOIKeHHs YKpainu, po3byaoBu ii gep-
JKaBHOCTI Ha OCHOBI BEPXOBEHCTBA IIpaBa 1 IEMOKPATU3MYy 3yMOBJIIOIOTH iCTOTHI
3MiHM B ycCiX cdhepax Jep:KaBHOTO 1 CyCHJIBHOTO KUTTs. KoHIerisi coiiaabHol,
IPABOBOI JIepKaBK 3HAXONTH CBOE Bi0OpaskeHHs y TOJOKEeHHsX KoHcTuTyirii
Ta YNHHOMY 3aKOHOMABCTBI YKpainu. Tak, y cT. 1 KoHcTuTyItiii mporosoiieHo:
YKpaiHa € cyBepeHHOI0 1 He3aJe;KHOI0, IeMOKPATUYHOIO, COIiaIbHOIO 1 MPaBo-
Boto ziepxkaBoio [1]. Orke, Konctutyilist Ykpaitu cTaBuUTh 3aBJaHHS 1T00YI0BH
JIEMOKPATUYHOI, COIiaTbHOI, TTPAaBOBOI JlepP:KaBi, OCHOBHUMH O3HAKaMM SIKOI €
IpiOpUTET IpaB i cBOOO/I JIIOAMHY i TPOMaASHIHA, I IOPAAKOBAHICTD A€PKABU
IHTepecaM JIIOJIUHY i TPOMAJITHCHKOTO CYCIJIBCTBA, EKOHOMIUHUN 1 IO TUIHUN
ITIOpaJIi3aM, IeMOKpaTisl 1 colliajibHa CIPaBeJIUBICTh. ¥ BITUM3HIHOMY ITPaBO-
3HABCTBI i1 JIeP;KaBO3HABCTBI TEOPisl COLIAIbHOI, PABOBOI AepsKaBy mepebyBac Ha
HOYaTKOBIH cTazii popMyBaHHS, 1[0 CIIMPAETHCS HA PO3POOKK 3apyOiKHOI HAYKU
Ta MPAKTUKW HANOIIBIIT PO3BUHEHNX JEMOKPATHIHUX, HacaMIIepe/l EBPOTICHCHKIX
kpain. Ha cydacHoMy eTtari po3BUTKY KOHIIEIIIisl COIIaJbHOI, ITPABOBOI JIep;KaBU
BU3HAETHCS HAUOIIBIN i1€aTbHOI0 MOJIEJIIIO MTPABOBOTO i MOJITUYHOTO YCTPOTO
CY4acHOro cycrijbeTBa. IIpu oMy OTPIOHO aKIIEHTYBaTH yBary Ha TOMY, IO
IPaBOBa, COIliaIbHa Jiep/kaBa, 3 OJHOTO OOKY, € IMPOTUJIEKHICTIO aBTOPUTAPHOMY
il TOTaJiTapHOMY IIpaBJIiHHIO, a 3 IHIIOro — aHapxii Ta xaocy. CoiliajbHa, 1pa-
BOBa Jlep:kaBa (hOPMYETHCS IIJIAXOM IMTOCTYTIOBOI IeMOKPATHU3allil CyCIiJbCTBa,
BCTAHOBJIEHHST MTOOYIOBU IEP;KABHOCTI BUKJIFOYHO Ha OCHOBI TIpaBa, JOTPUMAHHS
MIPaBOMOPSAKY, MPUHITUITY BEPXOBEHCTBA IpaBa i COIiaJbHOI CIIPaBeIJIMBOCTI
II0/I0 BCiX YJIeHIB CYCIIJIbCTBA.

[TobymoBa corianbHOl, IIPaBOBOI AEPKABHOCTI € TPIOPUTETHUM 3aBIaHHIM OiJib-
IIOCTI PO3BUHEHUX CYYaCHUX JIEeMOKPATUYHUX KPaiH, MepeyciM €BpPONeiChKuX.
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[Ipu nboMy Ha cydyacHOMY eTalli PO3BUTKY CYCITJIbCTBA €BPONENCHbKI KpaiHu
JOCSITJIV 3HAYHKX YCINXiB y HaOJMKEHH] /10 ijiealbHOI MOJIEI COIiaIbHOI, TPaBo-
BOI /IepKaBHOCTI, peasli3yBajiil B JIep;KaBHO-TIPABOBIll MPAaKTUII BJIACHOTO (PyHK-
IIOHYBAaHHS 3aCa/iv 1 MPUHITATIA TAKO1 JIeP;KaBHOCTI. 3Ba)Kaloun Ha MPOTPAMHUI
XapakTep I11bOT0 JIOCJI/IKEeHHS, TTOCiJOBHA peaJsti3allisi OJITUKY JiepsKaBH, CIIPS-
MOBaHOi Ha po30yM0BY YKpaiHU SIK COIiaJbHOI, TIPABOBOI JAepsKaBH, IiArOTOBKA
ii 710 iHTerpallii B €BpoIeichbKuii comiabHUN TPOCTIP, CIPUIHATTS TTPUHITUIIIB
dbyHKIiOHYBaHHS €BPOIENCHKOI COTIaTbHOT MOJIEN € TIPIOPUTETHUM 1 HEOOXi/I-
HUM HAIPSIMOM JiSIBHOCTI BCIX TiJIOK BJIA/IA, a TAKOK PO3POOOK BiTUM3HSIHOI
HayKH, 10 CIPUSIOTH I[bOMY IPOILECY.

Amnasiz mpaBoBOi 1 Jiep;KaBHOI TOJITUKN B colliasibHill cdepi Ta chepi peasnbHOI
peanizaiiii mpaBa CBiIUUTB, IO 1 yepe3 26 pokiB micjas npuiiHATTS KoHcTuTyirii
Vkpainu HoJI0KEHHS [IPO COLiaAbHY, IIPaBOBY Aep:KaBy BijoOpaskae He CTiIbKN
peasibHy XapaKTePUCTUKY YKpaiHU sIK JIepKaBU, CKIIbKUA JIeKJIapye KiHIEeBY MeTy
il po3BuTKy. IIpu mpomy ciij 3ayBaskUTH, 110 BKE CbOTOJHI B YKpaiHi oYynHae
(opmyBaTHCS HOBa colliabHa TIOJIITHKA JIep:KaBU, 3aCHOBaHA HAa CyYacHUX Tiepe-
JIOBUX 3pa3Kax €BPOIECHKOrO 3aKOHOAABCTBA. [InTaHHs colialTbHOrO Xapakrepy
[paBa 3aBK/IU MOCTA€ B aOCOJIOTHINA OIIBIIOCTI AepsKaB K OJHE 3 TOJOBHUX
i 060B’SI3KOBUX KOMITOHEHTIB MTPABOBOTO 1 TOMITHYHOTO KypCy Oy/Ib-sIKOI KpaiHu.
Jlist peaibHOTO 3a0€3TeUeHHsI COIIATbHOTO 3MICTY JIepsKaBu YKpaiHa Ma€ BU3Ha-
BaTU Ta MOCTIMHO 3/1ICHIOBATU COIIQJIbHY TOJITUKY 3aKPIIJIEeHHS 1 peajJbHOTro
rapaHTyBaHHS MpaB y comianbHii chepi. OCHOBHUMU MPUHITATIAMU COITIaJIBHOI
HOJITUKY ePKaBy € COlliaibHa CIPaBeIMBICTh, PIBHICTD Ta colliajibHa Oe3eKa.
3aBJaHHS MO/I0 TPAKTUYHOI peasisallii monokenb KoncTuryiii Ykpaiau B 1iit
[apUHI CTAaBUTH Iepejl CyCHIJIbHUMU HAayKaMmu, HacaMIlepes IpaBO3HAaBCTBOM,
3aBJAaHHS [IOL0 IPOBEAEHHS IOCIIKEeHb, AKi 6 CIpusan po3podIll i moxaib-
HIOMY BTLJIEHHIO B YKpaiHl ONTUMaJIbHOI MOJIeJ1 COIiajbHOL, IIPABOBOI JIepKaBU.
Ile moTpebye ypaxyBaHHsI CydaCHUX TE€HEHIII PO3BUTKY TaKUX MOJENEN y Jep-
’KaBax-useHax €Bporneiicbkoro Corogy (nan — €C), a TakoxX Kypcy Ha €BpoIiei-
3allif0 HaIllOHAJbHUX MOJIeJiel COIliaJibHOI, IPABOBOI JIep:KaBH, 1X «03eJIeHeHHS»
(TOTIOBHEHHST KOHIIETIII1 IeMOKPATUYHOI, COIIaJIbHOI, TPABOBOI /IePKaBU TTPUH-
IMIIOM €KOJIOTIYHOI /Iep:KaBy ), 3alIPOBA/IKEHHS MOHATH «COIiabHey» 1 «eK0JIo-
riyHe» TPOMAISTHCTBO, FaPAHTYBAaHHA 1IPaB COLIAJIbHO BPA3JIMBUX ITPYIl HACEJECHHS,
30KpeMa 0cib 3 iHBaIiHICTIO, iX coIliami3alliio 3 METOI0 BXOKEHHST YKPaiHU MTCIIst
HaOyTTs wieHcTBa B €C 10 €BPONENHCHKOrO COIiaabHOTO MpocTopy. IIparHeHHs
YKpainu cTaTh 4aCTUHOIO MPOTPECUBHOTO €BPOIMEHCHKOTO MPOCTOPY HE TiMbKU
reorpadivyHo, a # 3 MO3UILIN CITIJILHOCTI NTPABOBUX, MOJITUYHUX, COIIAaJbHUX Ta
KYJBTYPHUX 3acajl TTOTpeOye OCMUCTEHHSI Cy9aCHOTO CTaHy i XapaKTepUCTUKN
[epCIeKTUB iHTerpallii Hamoi gep:kaBu B CBPOIEHCbKUI COIliaIbHUI TTPOCTIP.
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Orusan nirepatypu

TeopernuHi Ta MpUKJIAAHI TUTaHHS PO30YA0BH COIAIBHOI ePKaBHOCTI B YKpa-
iHI TpUBEPTAIOTh yBary BITUM3HSIHUX MPABHUKIB, MMOJITOJOTIB, COIIOJOTIB Ta
exkoHoMmicTiB 3 KiHI 1990-x pp. Ilik BiATIOBIAHUX MOCTIKEHDb MTPUTIAB Ha
2000-2015 pp., ko OyJI0 MPOBEAEHO HU3KY TPYHTOBHUX MOHOTpadidHUX
nocaigkenb. Cepen GyHIATOPIB BUEHHS MPO COIIAJbHY, TPABOBY Jep:KaBy
3-TIOMiK YKpalHCHhKUX TIPaBHUKIB CJ1i/ HazBaTu Hacamiepesn I1. Pabinosuua [2],
B. Ba6kina [3], I. Ikosioxa [4], /. Epmomenko [5], O. Iankeswya [6] Ta in. Ixni
HAYKOBi 3[00yTKM HAOYJIM MOABIIIOTO PO3BUTKY B HAYKOBMX ToIlnykax B. Kos-
tyHa [7], I. Kpecinoi [8], H. Xomu [8-9], B. Hopuenskoro [10] ta in. Oxnak
IPOTATOM OCTaHHIX POKIiB iHTepec 10 MPOOIeMATUKK COIiaJbHOL JepiKaBu
MOYaB 3racatu, Io CyNepednuTh €BporeichbkuM TeH e ism: y €C BinbOyBaroThcst
aKTUBHI HaYKOBi i TPOMaJIChKi IUCKYCii cTOCOBHO (popmyBanHs €BpornelichbKoi
cortiasibrol moziesri (Ch. Hermann [11], R.-M. Papuc [12], A. Paleviciené [13]);
PO3KPUTTSI 11 CHIBBIHONIEHHS 3 HAIlIOHAJIBHUMU MOJIEJIIMU COTTiaJIbHOL Iep:KaBU
(W. Korpi [14], A. Palevi¢iené [13]); momoBHeHHsST KOHIIEMNIIii [eMOKPATUYHOI,
COITiaJIbHOI, ITPABOBOI JEPKaBU HOBOIO CKJIAJIOBOIO — €KOJIOTIYHOIO JIep:KaBOT0
(N. Low [15]); MaitbyTHBOTO COIialbHOI AepsKaBU B yMOBax TyioOasizaiii
(M. Rhodes [16]). Caix 3asHaunTH, 10 JUIIE OKPEMi BiTYM3HSHI MPaBHUKU
JOJY4YaroThCst 10 HAYKOBUX AOCJi/KeHb 3a 1umu Hanpsimamu (H. Ba6uu [17],
A. bamguna [18], B. Taitnamaka [19-20], O. Tonosamenko [21], C. Maiinanuk
[22], JI. Mamora [23], 1. dkoBiok [24—26] Ta iH.), 110 MOXe IIPU3BECTU 0
BUHUKHEHHSI IPOTAJIMH Y BYEHHI 1TPO COIliaJibHY, TIPABOBY JEepP:KaBy, a OTXKe,
00YMOBJIIOE aKTyaJIbHICTh i MPAKTUYHY 3HAYYIICTh HOBUX JIOCTI/[’KEHB, CIIPsI-
MOBaHMX Ha iX 3alIOBHEHHS.

Marepianu ta MmeToau

HeobxinHoi0 ymMoBOIO (hopMyBaHHS i (DyHKIIOHYBAHHSI COIiaJbHOI Jep/KaBu
€ JIOBipa CyCIILJIbCTBA /IO TPaBa, /10 TOTO, XTO Hece BiMOBIIAIbHICTh 32 (DYHK-
IIOHYBaHHS JIEPKaBU, XTO BUKOPUCTOBYE MPABOBI MEXaHI3MU [IJIsT BUPIIIEHHSA
KOHKPETHUX KOHMJIKTIB, XTO 3abe31edye JOTPUMAHHS KOMILIEKCY COI[ialbHO-
€KOHOMIUHMX 1 KyJIbTYPHUX IIPaB JIIOJAWHU 1 TPOMAJITHUHA.

Inest cottiabHOl ep:kaBy He MOKe OyTH peasi3oBaHa abCTPAKTHO, BiipBaHO BiJ
ICTOPUYHUX BUTOKIB 1 cy4acHOTO (DYHKIIIOHYBaHHS CYCHIJIbCTBA B COIiaJIbHIi
cdepi, a TIIBKK y BiJINOBIIHOMY HAIliOHAJTBHOMY Ta iCTOPUYHOMY KOHTEKCTI,
B YMOBaX KOHKPETHOI HAI[IOHAJIBHOI MMOJITUYHOI Ta MPABOBOI KYJBTYPHU CYCIiJIb-
CTBa, sIKa BU3HAUA€ CTaBJEHHS JI0 IIPaBa SIK iIHCTPYMEHTY COIiaJIbHOTO Pery.JIio-
BaHHS, CIIPaBeIMBOCTI Ta COJIZIapHOCTI. B ymMoBax €BpornelicbKoi iHTerpairii
HaIllOHAJIbHI YPSAAM OKPEeMUX JlepskaB y Mpolieci peasisallii HallioHAJIbHOI MOJie
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COITIATBHOI Jleps;KaBU MTOBUHHI TAKOXK 3Ba)KaTH Ha il BIIMOBIIHICTb €BPOIENCHKIN
COTIiaJIbHITT MOJIeTTi 3 METOI0 BXO/IKeHHS B €BPOMENChKUN COIIaTbHUMI TTPOCTIP.

CtBOpenHs1 €BpONENCHKOTO COIIaJIBHOTO MPOCTOPY TOKJIMKaHE, SKIIO He JIiK-
BijlyBaTH, TO NPUHANMHI MiHIMi3yBaTH acCUMETPil0 MiXK IOJITUKOIO, 1110 CIIPUSIE
eexkTUBHOCTI (PYHKITIOHYBAHHS PUHKOBOI €KOHOMIKH, 1 TIOJIITUKOIO, 1O CIIPUSIE
JIOCSAITHEHHIO IIPUIHATHOTO B HAIIl Yac, BUXO/SAYN 3 KPAlUX €BPOIEICHKUX 3pa3-
KiB, comiaabHOro 3abesnedents ta pisHocti. ComianbHa gep:kaBa B pamkax €C
IOPUINYHO Ta €KOHOMIYHO OOMeKeHa €BPOTEHChKUMHI TIPABUIAMI €KOHOMIUHOT
inTerpartii, ibepasizailii Ta KOHKypEHIIii, TOi SIK peastizailist EBPOIEChKOI COIli-
AJILHOI TTOJIITHKU CTPUMYETHCS, 3 OHOTO OOKY, PIBHOMAHITHICTIO HAI[IOHATLHUX
Mojiesielt colliaJibHOI JIepsKaBy, a 3 IHIIOTO — 1X HOPMAaTUBHUMU ITIJISIMU Ta 1HCTHU-
TYIIHHUMU CTPYKTYPaMHU.

[IiagrpyHTs METOMOJIOTIT IBOTO MOCIIKEHHI CTAHOBUTH KOMILJIEKCHUMW IT1/X1]1]
0 aHajxidy W CYTHOCTI coIiaJbHOI AepsKaBu, 0COOJIMBOCTEN 3aKpillIeHHs
il OCHOBHUX TPUHIMINB 1 TPAKTUYHOTO BTIJIEHHS KOHIIENIIil TaKoi Jep:KaBu
B YKpaiHi Ta €BPOIENChKUX Jiep:KaBaX, KU TOJISATAE Y 3acTOCyBaHHi (isocod-
CbKMX IT1/IX0/[iB, 3araJIbHOHAYKOBUX 1 CIlel[iailbHO-HAYKOBUX, a TaKOXK, BJACHE,
[IPAaBOBUX METO/IB. Y MOCJIJKEHHI 3HAWIIOB CBOE 3aCTOCYBAaHHA J1aJ€KTUY-
HUW MiXiJ, SKUH BUKOPUCTOBYBABCS Ha BCiX eTallaX BUKJIAJEHHS MaTepiany
3 METOI0 3’ICyBaHHS CYTi TaKUX KaTeTOpiii, K colliaJbHa JePKaBa, il CYTHICTb
i Ipu3HAYeHHSs, iICTOPUYHI TTEePeyMOBHU i cydacHUU cTaH (DyHKI[IOHYBaHHS
B YKpaiHi i kpaiHax €BpOIHN, B3aEMOIOB I3aHOCTI, B3AEMOOOYMOBJIEHOCTI Ta
B3a€EMHOTO BIJIMBY. TakoK TPW HAIMCAHHI CTATTI BUKOPUCTAHO CUCTEMHUIA
1 CTPYKTYPHO-(DYHKITIOHATbHUN METO/H, JIOTIYHUI — /171 aHaJIi3y BiATIOBIIHUX
MOHATH 1 KaTeropiii, hopMy IoBaHHS BUCHOBKIB, iCTOPUYHUN — y TIPOIIECi 3Bep-
HEHHs JI0 TeHe3UCy IpeiMeTa JOCI/PKeHHS, TOPIBHAJIbHO-TIPABOBUIL Ta METO/
TEOPETUYHOTO MOJICJIIOBAHHS W 1HIIN TPAAUIINHI i IOPUCTIPY/IEHITIT METOIH.

[ocaizkeHHss TPOBOAMIIOCS 3 ypaXyBaHHSIM 3araJbHUX I[IHHICHO-METOI0JIOT -
HUX OPIEHTUPIB, a caMe: MPIOPUTETY 3araJbHOJIONCHKUX IIIHHOCTEN, IPUHIUIIB
JIEMOKPATUYHOI, IPaBOBOI, COIIaJbHOI ep/KaBU, BEPXOBEHCTBA IIPaBa, CBOOO/IH,
ryMaHi3My, IOBaru /o JIIOJCbKOI T1JIHOCTI, YTBEP/KEHH TIPaB JIOJANHU.

Pe3ysbraTi Ta 00rOBOpeHHS

Cyuacna couianvha depicasa K pe3yabmam po3eumKy KoHyenmy ioeanbHoi
depoicasu

BaxkauBicTb colliajibHOI Jlep:KaBU Y 3arajJibHOMY CEHCi MOKHA MOSICHUTU TUM,
110 BOHA € Pe3yJIbTaTOM IMBIII3AIIHOTO PO3BUTKY JIOJCTBA, 3a KOO BUMara-
I0ThCsl 3HVMZKEHHS KOH(IIIKTHOCTI, 3a0e31edeHHs MUPY 1 3J1ar0U B CYCIIJIbCTBI,
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MPaBOBOI PIBHOCTI Ta TiAHOTO PiBHS KUTTS. CJIifl TOTOAUTUCS, TIIO «TUCIIOIITHS
icTopist JI0ACTBA SABJISIE COOOIO He IO iHINe, IK HEeBIMHHMIA TOIIYK JIIIIIOl K0T
Ta CIIPABEJIMBINIOrO COIiaIbHO-eKOHOMIYHOTO YCTPOIO JJIsi aOCOMIOTHOL Oijib-
MIOCTI JIfo/eil. YBech 1ell yac BifOyBaBCcst IHTEHCUBHMIA MOMIYK CITOCO0iB, 3ac0-
6iB, IHCTUTYTIB, 1[0 3[[aTHI 3a0e3MMeYNTH CTIHKY AUHAMIKY PO3BUTKY» [27, c. 3].
Y nizicyMKy mocTymoBHi pyX JIOACTBA /10 CIIPUNHATTS TaKUX 3arajibHOJIOICHKUX
I[IHHOCTE! 1 IPUHIIMIIIB, K JAeMOKPATisi, HEMOPYIIHICT MIPaB i CBOOOJI JIIOANHH,
MpaBoOBa PiBHICTB, JIOCHKA TiIHICTh, COIliaJbHA CIIPaBEAJIMBICTD i TApTHEPCTBO,
B3aEMHA Bi/IMOBIAJIBHICTD JepsKaBy, Oi3HECY i TPOMASTHCHKOTO CYCITLIBCTBA Ta
iHIIi!, 3aBepIINUBCS 3aKPIMJIEHHSIM y OaraThoxX JepKaBaX Ha KOHCTHTYI[IHOMY
PIBHI KOHIIEIIIil JeMOKPAaTUYHOI, COIIaJIbHOI, IIPABOBOI JIeP>KaBU AK BTIJIECHHS
3arasbHOJII0ACHKOI MeTH [29, ¢. 55]. IToTpi6HO 3a3HAYNTH, 1[0 KOHIIEIIis COIIi-
AJIbHOI JIep;KaBU BTLIIOETHCI B PI3HUX HAIlIOHAJIBHUX MOJIEJNSIX, SIKi BPaXOBYIOTb
eKOHOMIYHi, MOJIITHYHI, COMiaabHi Ta KyJIBTYPHI 0COOJMBOCTI BiAOBIAHOI A€p-
JKaBH, a TAKOK BILINB I1€pPeoBOro 3apybixuoro gocsixy [30].

[Ticns Ipyroi cBITOBOI BiifHU colliaibHA /IepKaBa PO3IJANAETHCA IK HEOAMIHHUI
CKJIQJTHUK KOHIIETIil IeMOKPAaTUYHOI, ITPaBOBOI /IepsKaBH, 110 B OKPEMUX KpaiHax
3aKpIMJIEHO HAa KOHCTUTYIIHOMY piBHi. OcobmBicTiO (hOpMyBaHHS COIiaTbHOT
JIEPsKaBHOCTI € Te, 110 BOHO BiZOYBAEThCS Ha IIEBHOMY €Talli PO3BUTKY IPaBO-
BOI JiepsKaBr, 0OYMOBJIIOIOUM yBary 0 mpobsemu 3abe3redeHHst PIBHOBArk MisK
CyTepewInBUMU CKJIaJIOBUMM — TIPABOBUMU Ta colliayibHumu 3acajamu [17, c. 30].
Ha cyyacHOMy eTarmi po3BUTKY 3B’SI30K Mi’K BEPXOBEHCTBOM TIpaBa sik 0a30BUM
MIPUHITUIIOM TTPABOBOI /IEPKABHOCTI 1 COIIAJIbHUM XapaKTepoM JIepsKaBU B IIJIOMY
CIIPUIMAETHCS SIK OPTaHiuHU, 1110, O/IHAK, HE O3HAYa€ TPUTTMHEHHS IUCKYCil i3
IIPUBOJLY 3MICTY COLIQIbHOI MOJIITUKH.

Ta yBara, Ky JOCTIAHUKYA TPUALJISIOTH COIia/IbHIN AepKaBi, OB s3aHa He JIHIlle
13 KOHCTUTYIIMHUM BU3HAHHSM II€BHOI KpaiHW, 30KpemMa YKpalHU, COIliaJbHOI0
Jlep:KaBoio, a M i3 TUM, IO Ha eTalli cOIiaJbHO-eKOHOMIUHUX 1 TMOJITUIHUX
[IepeTBOpeHb came Iieil MPUHIUI JIeP5KaBHOCTI, IOIIOBHEHUI MOJIeJIII0 COolliaslb-
HOI PUHKOBOI €KOHOMIiKHU, IEMOHCTPYE 3ATHICTh /10 KOHCOJII/IAIll CYyCITiJIbCTBA,
noTepe/KeHHsT pyHHaIlil IiHHOCTel 1eMOKPATUYHOI i TIPaBOBOI AiepsKaBu [4], 1110
HA0YHO JIOBOIUTH (PYHKITIOHYBAHHS YKpPaiHU B yMOBax POCINiChKOI arpecii.

! Caynmnm € tBepskensst L. 1. SnkeBmd, sika BBaKaE, M0 «COIHATbHA €PKaBa MAE OJHOYACHO CIIPH-
SITH BUIBHOMY PO3BHUTKY KOYKHOI JIOIMHM, CTBOPIOBATH HEOOXIAHI TepeyMOBU /sl €KOHOMIYHOTO
PO3BUTKY KOKHOTO 3a/UIsl CHPHSIHHSI 3arajibHOMY 106po0yTY. AKe sl COTaTbHO CIPABEIIBOTO
[epPePO3NOALIY pecypey MOTPIOHO HOTo CTBOPHOBATH, BIATBOPIOBATU Ta HPUMHOKYBATH. 3a TaKHMX
YMOB HalOUIbIN [OMIIBHOI0 CHCTEMOIO 3a0e3IedeH s KOHIIEMNIii COIiagbHOI AepKaBh €, 3 OJHOTO
GOKYy, colliaibHe CTPAaXyBaHHsI, a 3 IHIIIOr0 — peasibHe Ta PiBHE rapaHTyBaHHs COMIATbHO-eKOHOMIYHIX
TIpaB JIIOAWHM i TpoMasTHIHA> |28, c. 93].
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Couianvha nonimuxa depicasu ax 6i0oopaxcents ii couiaavbHoi cymnocmi
ma npusnavenns

OnHuM i3 TOJOBHUX IPIOPUTETIB PO3BUTKY BITUM3HSHOI HAyKH, HacamIiepes
IOPUIMYHOI, HA Cy4YacHOMY eTalli /Iep;KaBOTBOPEHHS € aKTUBI3allisl AOCTIKEHb
COIliaJIbHOI JIepsKaBu 3 TOUYKM 30Py YTOUHEHHS NPUHIIMIIB 11 OopraHisailii, npu-
TaMaHHUX 11 (QYHKIINH Ta MeXaHi3MiB AiSJIbHOCTI, HAIPSAMIB yAOCKOHAJIEHHS
COIIIAJTbHOTO 3aKOHO/IABCTBA, SIK MPAaBOBOI OCHOBM 11 (hyHKITIOHYBaHHs. [le mos’s-
3aHO 3 TUM, 1[0 0e3 MPOBEeJEHHSI aKTUBHOI I BOJHOYAC BUBAKEHOI COI[iaJbHOI
HOMTHKY 3a0e3neunTr (DYHKIIOHYBaHHS JepKaBy B yMOBaX BOEHHOTO CTaHy Ta
BiZIOYI0BY B TIOBOEHHUII TI€PiOJL 3 OJHOYACHOIO aKTUBI3aIli€lo poliecy iHTerpaiii
no €C BUrIsija€ HelOCSKHUM 3aBaHHaM. [Ipu 11boMy HemooliHKa 1epeyMoB
Ta 3araJbHUX TEHJIEHII PO3BUTKY COIIAJbHOI JEePKAaBHOCTI B €BPOINEHCHKUX
KpalHax MO)Ke HeraTHBHO BITMHYTHU Ha iHTerpailito Ykpainu 10 €BpoIrieiicbKoro
COIIAJTbHOTO TIPOCTOPY.

3abesnedents cTabiIbHOCTI, OE3MEKH Ta CTATIOTO PO3ZBUTKY OY/b-SIKOTO CYCITiIb-
CTBa, @ TAKOK CTBOPEHHS TiTHUX YMOB JKUTTS JIJIS YCIX MOTO YJIeHiB, 30KpeMa
COIiaJIbHO BPasJIMBHUX BEPCTB HaceseHHs (0cobu 3 iHBaJigHICTIO, GaraTOMiTHI,
JIFOJTA TIOXHJIOTO BiKY, Masio3abe3IiedeHi TOIo ), HEPO3PUBHO MOB’SI3aHO 13 TapaH-
TYBaHHSIM COI[IaTbHO-eKOHOMIYHUX 1 KYJIBTYPHUX TIPaB JIIOAWHU i TPOMA/ITHUHA.
[Tpu 1bomy B ymoBax inTerpaiiii 1o €C HallioHaIbHI ypsiid MalOTh BPaXOBYBaTU
colia/bHi CTaHAAPTH, SKi BU3HAHI B 00’eHaHiil €BpOIIi.

CoriasibHa Jiep;kaBa € aHTUIIOZIOM COITaJiCTUYHOI Ta 1HITUM MOJIEJISIM TTaTepHa-
JIICTCBHKOI Jiep;kaBU, a TOMY 320XOUY€ 1HCTUTYTU TPOMAJITHCHKOTO CYCIIJIbCTBA
JIO CIIJIBHOTO 3a0€3TMeYeHHsT COIiaTbHOTO 3aXUCTY BPA3JUBUX BEPCT HACETEHHSI.
Oco6MBO YiTKO 1€ MPOCTEKYETHCS i Yac BillHU, KOJU 32 YMOB jaedimury
KOIITIB y JiepsKaBHOMY OIOJIPKETi BasK/JIMBY POJIb Yy peastizailil (hyHKIIIN coriaabHOl
JepsKkaBy B3sId Ha cebe BOJOHTEPCHbKi! Ta pesiriitai opranisanii. Corig moroau-

! 3a ganumun MinicreperBa ocTtutiii Ykpainu, juiie 3 24 motoro o 30 uepsus 2022 p. B Ykpaini 3ape-
ectpyBaiu 4365 opranizailiii rpoMassiHChKOTO cycriabeTBa (3364 Gaaroaiiini Ta 1001 rpomazachka
opranizanist). ¥ 2010 p. Ykpaina nocigasna jume 150-Te micie y cBiti (Tiibku 5 % HaceseHHs 0yJI0
3aJIydeHO JI0 BOJIOHTEPChKOI pobotn), ane Pesosonis LigHocri, anekcist Kpumy Ta BiitHa Ha /lonbaci
3MiHMIK cuTyalliio: 23 % HaceJeHHs HaOyJIu JOCBIly BOJOHTEPCTBA, YHACIINIOK YOT0 YKpaiHa B peii-
tuary «World Giving Index» mignsimacst 3i 150-ro na 81-e micre.
¥ Gepesni 2021 p. Ykpaincbkoto Bosontepebkoto Ciyskboto, JJursaunm dougom OOH (FOHICED)
ta IT-xomnaniero Soft Serve 3a niarpumkn MiHicTepcTBa Moozl Ta criopty OyJia 3amyiieHa BosoH-
Tepchka TIaTdopma, 1o 06’€aHyBasa BOJOHTEPIB Ta opramisamii 3i Bciei Ykpainm. Cranom Ha
snenb 2022 p. [lnardopma 06’ eanysasa Oiibire Hix 400 Tuc. kopucrysauis, noxazx 500 oprauizariiii
i JIOKaJIbHUX BOJIOHTePChKUX iHiriarus Ta 1150 BosoHTepchKux MoskmBocTeil. Ciiifi 3a3HAYMTH, 1110
POJIb IHCTUTYTIB IPOMAJSTHCHKOTO CYCIIIbCTBA B peasizaliii (yHKIii colialbHOI gepkaBu 0COOIMBO
spocaa B 2022 p., Koau, okpiM gormomoru 36poiitanm Cusiam Ykpainu, BUHHKJIA 110Tpeba y coliasb-
HOMY 3aXMCTi BEJIMKOI KiJIbKOCTI ITUBITBHIX ocib.
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THUCS 3 BUCHOBKOM, ITI0 BOJIOHTEPCTBO B YKpaiHi € CbOTO/IHI OHUM i3 TIPOSIBIB
peaibHUX /IEMOKPAaTUYHUX PYXIiB, SIKi MalOTh Mo3aiyHe (DiHAaHCYBaHHS <«3HU3Y»
i cupsAsMOBaHi Ha BUKOHaHHS colianbuux dyukiii [33]. [liakoMm joriuno, 110
BiAAMOBIZIHO 10 3akoHy YKpainu «IIpo BosoHTepChbKy MiAabHICTH» (CTATTi 3, 4)
Jlep;KaBa, 11 OpraHu i OpraHyd MiCIIeBOTO CaMOBPSYBaHHS BCIJILIKO CIPUSAIOTH
NiSITBHOCTI BOJIOHTEPCHKUX OpraHisalliif, pPO3BUTKY IIbOTO PYXY BiAMoBiaHO [34].

DyHKITIOHYBAaHHS COIANBbHOI /IePKaBU TAKOXK JIOITYCKAE OTPUMAHHST JIOTIOMOTH Y
3abe3IevyeHHI COIialbHUX IIPaB JIfo/Ieil Ha cyOCcHiapHIX 3acaax BiJ MiKHApPOI-
HUX opranizaiiil. Tax, mig yac BiitHU yKpaiHIli OTPUMYIOTh Pi3Hi BUAM (PiHAHCOBOI
nonomoru Bix OHICE®, BeecBithboi mpomoBosbyoi mporpamu OOH, ArenTtcrsa
OOH y cipapax 6ixeniiiB, MizkHapogHOI opraHizaiii 3 mirpaiii, Micii MixmHa-
ponnoro Kowmitery UepBonoro Xpecta B Ykpaini, HopBe3bkoi pajau y cripaBax
OisKEHIIIB.

3po3yMiJio, Mo YKpaiHa SIK colliajibHa JiepskaBa 1 caMa TTOBUHHA 3/[IMCHIOBATH
COIliaJIbHUN 3aXMUCT 1 HAJlaBaTH HEeOOXiHi, ;KUTTEBO BAKJINBI 7151 HACEJeHHS COIli-
aJIbHi OJsiara 3a JOMOMOTOIO CHCTEMHU IyOJIiYHUX OpPraHiB Ta OpraHisalliil, sKIIo
HaJlaHHs TaKWX TOCIYT 1 6Jar yepes iHCTUTYTH TPOMAASHCHKOTO CYCITIbCTBA
HEMOJKJIMBE, HA/IMiPHO OOTSIKIIMBE 200 HE TIPUBOAUTD JI0 a/IeKBATHOTO, 3 TIOTJISILY
CYCIIJIBHUX I[iJIell Ta O4iKyBaHb, Mi/[ICYMKOBOMY Pe3yJIbTaTy.

Cmasnenns 00 0cio 3 iHEANIOHICMIO AK NOKAZHUK UUBLIIZ06AHOCME CYHACHOT
depoicasu

Konternist cotianbHOl ep:kaByU — 1€ TIOJITUKO-TIPaBOBa TEOPis, /ie «ColliaTbHay
CKJIa/[0Ba Ma€ 3HAYHe 3MiCTOBE HaBaHTa)KEHHSI, siKe OiJIbII TIOBHO PO3KPUBAETHCS
3aJIe;KHO BiJl BUKJIMKIB, 1110 TTOCTAIOTh TIepejl CYCIJIbCTBOM 1 ieps;kaBolo. Tak, Ha
(hoHi pociiicbKo-yKpalHChKOI BiifHM, Sika caMa 10 co0i € 3aTPo30t0 HaIliOHATBHI
6esrielli, BUKIMKOM eGeKTUBHOMY (DYHKIIIOHYBAHHIO COIIaIbHOI JepKaBH, CyT-
TEBO 3pOcJia KilbKicTh 0c¢ib 3 inBamignicTio. e He TiibKK BiiChKOBOCIYKOOBII,
SIKI OTPUMAJIH 1HBATIIHICTD MTijT Yac OOMOBUX /Iiil, a I MUPHI JKUTEJ — yCi BOHM
MTOTIOBHIOIOTh KOTOPTY JIIO/IEH, SIKI MalOTh 1HBAJIITHICTh, HE TTOB’sI3aHy 3 BOEHHUMU
nisgMu (3a odililiHOI0 CTaTUCTUKOIO, B YKpaini cranoM Ha 2021 p. HamivyBa-
nocs 2,703 minbitona oci6 3 imBamigHicTio (y 2017 p. ix 6ys0 2,6 Mminbiiona)),
i TIpeTeHAYIOTh Ha OTPUMaHHsS OE3MJIATHOI JOMTOMOTH, 30KpeMa: CyJyacHi 3acoom
peabiiTaiii, GyHKIIOHAIbHE IPOTE3YBAHHS Ta OPTE3YBaHHS TOIIO.

COLIiaJIbHa A€piKaBa — II€ HE ITaCUBHUIT CHOCTepiFa‘{, IIIO pearye BUKJIIOYHO Ha
BUHUKHEHHA ABHUX 3arpo3, a A€piKaBa, AKa IIPOBOJANTb aKTHUBHY COIIiaJII)Hy

3aBAgKN BOJOHTEPCHLKUM iHIiI[iaTuBaM Aepskasi mounuaioun 3 2014 p. i 0co6aMBO mix 9ac pociiichKoi
arpecii y 2022 p. Baanocst yHUKHYTH 6araTbOX eKOHOMIYHUX Ta COI[iaJbHUX T1pobsieM y 3abesieueHHi
ii 36poiinx Cuil, a TAKOXK MePeceseHIliB i collialbHO BpasIuBUX KaTeropiii Hacesnenns [31; 32].
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MOJIITHKY, 110 MOKJINKaHa KOMIIEHCYBaTH O0’€KTUBHUI HEMOJIK iHINBILyasb-
HUX MOMKJIMBOCTEN Jfofieil 3ajis peasizaiii (hopMaabHO-IOPUINIHOI cBOOOIH,
YCYHEHHsI TUCTIPOTIOPIIN ¥ CYCIIJIbBHOMY PO3BUTKY, 3a0e3IeYeHHsI COiaJbHOTO
H06poOYTY Ta CTANoOro PO3BUTKY. MiHiCTEPCTBO COMIaNbHOI HOMITUKN YKpaiHu,
o 3abesnedye hopMyBaHHS AepKaBHOI MOJITUKU Y cepi 3axXucTy mpas ocib
3 IHBAJIIHICTIO, MIATPUMYE JiajIor Ta aKTMBHO CIIIBIIPAIIOE HA IMAPTHEPCHKUX
3acazax 3 rpoMaJCbKUMK 00 €IHAHHAMU OCi0 3 iHBAJIAHICTIO BiAIIOBiAHO 10
Kongeniiii OOH mpo npasa oci6 3 inBamigicTio, MakyIbraTHBHOTO MTPOTOKOJILY
JI0 Hel Ta IHINX HOPMATUBHO-TIPABOBUX aKTiB.

[TpaBoBi moTpebu ocib 3 iHBaMiAHICTIO 3MiHUIICS Yepe3 BiliHy. CyTTEBO 3pocia
KiJIbKICTh 3BEPHEHDb CTOCOBHO: MOPSAKY O(QOpPMJIEHHS HAMaHHS COIIaTbHUX
MOCJIYT 3 JIOTJISIAY BAOMA; TIOPSIAKY 3HSATTS 3 BiHCHKOBOTO 00JIiKY 0cib 3 iHBaJIiI-
HICTIO, OTPUMAHHS BiZICTPOYKHU Bijl TIPU30BY, AKIIO GATHKU KJIieHTa a60 OaThbKh
APYKUHU KJIiE€HTA € ocobam¥u 3 iHBasmiAHicTIO 1 Ta 2 rpynu; BCTAHOBJIEHHS OIMIKH
abo TiKJIyBaHHS BIIEPIIIE, MPOJOBKEHHSI CTPOKY /Il PIllIEHHSI Cy/y PO BCTAHOB-
JIEHHST OMKU ab0 MiKIyBaHHS; AepKaBHUX, MisKHAPOJHUX Ta BOJOHTEPCHKUX
BU/IiB JIOIIOMOTH 1 IIpOrpaM MiATPUMKH; eBaKyallii'; 0co6JMBOCTeN IIepeTuHy
KOPJIOHY TIi/T Yac Jiii BOEHHOTO cTany (0ciO 3 iHBaJIIHICTIO TEPIIOl rPYIN Ta JiTeit
3 IHBAJIIHICTIO HA KOPJIOHAX TIPOITYCKAIOTh T103a4epProBo) Toino. Yepes iHTeHCUBHI
6otiosi xii Ha Cxoxi i IliBaai Ykpainu O6araro Jroeit HisudHO He MarOTh 3MOTH
BUIXaTH 3 OKYIIOBaHUX TEPUTOPIil, ToMy haxiBIli cuctemMu 6e301IaTHOI IPaBOBOI
JOTIOMOTH HaJIal0Th IM JIOMOMOTY AMCTAHIIHO — TesechoHOM abo yepes ejiek-
TPOHHI CEepPBICH.

Y xostai 2017 p. Kabiner MinicTpiB Ykpainu 3aTBepAnB mocTaHOBY 1po Ilnan
3aXO/[iB 3 BUKOHAHHSA YTO/U TIPO acollialliio Mixk YKpaiHoio Ta €BporeiicbKum
Corosom [36], sixoio, 30kpema, HepeadaynB: BKIIOYEHHS A0 PodeciiHuX mpo-
rpaM, IMporpaM KOPOTKOCTPOKOBHUX CE€MiHapiB, TPEHIHTIB 3 MiIBUIIEHHS KBaJi-
dikarii gepskaBHUX CIyKOO0BIIIB i IO0CAJOBUX 0CIO MICIIEBOIO CaMOBPSIYBaHHS,
MOJLyJTiB 3 BUBUeHHs 11os105keHb Konsentii OOH mpo mpasa oci6 3 iHBastigHicTIO;
YZIOCKOHAJEeHHSI aHTUIMCKPUMIHAIIITHOTO 3aKOHO/IaBCTBA B YaCTUHI TPOTUIIT
MHOKMHHIN IUCKPUMIHAIIIT; YIOCKOHAJEHHS IeP;KaBHOI MOJITUKH TIIOJI0 3aXUCTY
[IpaB Ta 3a/[0BOJICHHS IHTEPECiB BHYTPILTHBO ITEPEMIlleHIX OCi.

Y Gepesni 2022 p. Kabiner MinictpiB Ykpainu yxBaaus moctaHoBy <«/lesiki
MATAHHSI KOPUCTYBAHHS MJIbTaMU 3 OTIOATKYBAHHS JIJIS TATIPUEMCTB Ta Opra-

! Vkpaina Bjke Majla BUKJIUK OpTaHizailil eBakyarii jozeit 3 imBamignictio y 2014-2015 pp. mix wac
okymanii Kpumy i wactunu rtepuropiii JIyrancbkoi ta [loHenpkoi obmacreil. OpHak yKpalHCbKa
rpomajichka opranizarist «Fight For Right» ynacrizok nocsipkennst aiffima BUCHOBKY, 1110 JepsKaBa
He 3po0uJia HaJle)KHUX BUCHOBKIB 13 TIONEPEHIX YPOKIB i 3po0UIa HEIOCTATHBO IS TIOKPAIIEHHS
TIPOTIEAYP 1 HOPMATUBHO-TIPABOBOTO PETYJIIOBAHHS €BaKyallilfHIX 3aXO7IiB, 3PO3YMIJIOi Ta JOCTYITHOI
KOMYHIKaIlii 3 JII0/{bM1 3 iHBAJI/IHICTIO B YMOBaxX BOEHHOTO cTany [35].
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HizaIliil rpoMazicbkux 00’€iHaHb 0ci0 3 iHBAJIIHICTIO B yMOBaX BOEHHOTO CTaHY
Ha TepuTopii Ykpainu» [37].

Y uepsni 2022 p. MinictepcTBo ocBiTH i Hayku, MiHIiCTEPCTBO COIliaJbHOI
nosiiTiku Ta MiHicTepcTBO 0oXoponu 3/10poB’st Ykpainu crigbio 3 IOHICE®D
3aIlyCTUJIN TTPOEKT KPU3OBOI IONIOMOTH JIJIS JIITel 3 IHBAJIIHICTIO Ta IXHIX ciMeil

138].

JloroMory ocobam 3 iHBaJIiIHICTIO i/l Yac BiHU HaAalOTh TAaKOK TPOMAaJ-
cbKi opranisartii. Tak, ynpogoBx JoToro — koBTHs 2022 p. auiie yKpaiHCbKa
rpomajchka opranisamis «Fight For Right» nagana momomory 5 041 ocobi
3 iHBaJIAHICTIO.

3abe3revyerHst MOBHOIIHHOI y4acTi 0cib 3 iHBAMIIHICTIO Y JKUTTI CYCIiJIBCTBA,
6oporbba 3 AMCKPUMIiHAIli€l0, yCyHeHHs 6ap’epiB Ta 60poThba MPOTH COILi-
AJTHHOTO BUKJIOYeHHsS € ocHoBHUME Tiisimu €C y cdepi 3axucty mpas ocib
3 inBagsianictio. Iligmucanng €sponeiicbkum Coros3om Konsennii OOH mpo
mpaBa 0cib 3 IHBAJIAHICTIO TOKJIAJI0 Ha HHOrO OOOB’SI30K MO0 peasizariii ii
nosioxeHb. Lle 3yMoBUIO HEOOXiAHICTh MPUITHATTS €BpoleiicbKol cTpaTerii
oo inBasignocti Ha 2010-2020 poku AK iHCTPYMEHTY /AJisl iMILIeMeHTallil
BuMmor Kongenrrii [39].

Hepxasu-unenun €C, gxi NpuiHAIM MiJIbOHU OiKeHIIB 3 YKpainu, 30Kpema
500 Tucsu ocib 3 iHBATIAHICTIO, OMTOMAraioTh OiKEHISIM Y BJIANITYBAaHHI Ha
HOBOMY MicIli. Y I[bOMY 3B’S3KYy MOCTaJIO MUTAHHS PO AOCTYIHICTH TPOMA/Is-
HaM 3 IHBAJIIJIHICTIO TIEBHUX MLJIbT i rocayr Ha teputopii €C. Crin 3a3Hauuty,
1110 Ha PiBHI BTOPUHHOTO 3aKoHO/1aBcTBa B €C NpUitHATO HU3KY aKTiB, 30KpeMa:
[lupexkTuBy 3 TUTaHb Aep:kaBHUX 3akyniBesnb (2014), JlupekTuBy 1mpo 10CTYII-
HicTh BeO-callTiB i MOGIIBHIX JOAATKIB OpraHis gep:kaBHoro cekropa (2016) Ta
JlupekTuBy PO BUMOTH JOCTYITHOCTI /IJis1 TPOAYKTIB 1 mocayr (2019).

I'pomazsian Ykpainu 3 inBamianictio, o Hadbysum cratycy UKR, moxyTs, Hanpu-
kaan y Ilombii, mogaTu 3asBKy Ha OTPUMAHHS IONTOMOTH JIJIs (piHAHCYBaHHS
3 xottiB /lepskaBHOrO (hoHAy peabimiTaiii iHBaiiB KyHiB/Ii HEOOXITHUX TTPH-
CTPOiB Ta 0OJIaJIHAHHS, Y TOMY YHCJi 3yOHUX TPOTE3iB, OPTE3iB Ta iHBAJITHUX
Bi3KiB. ¥ HiMmeuuyuHi rpomMaisinn YKpaiHu 3 iHBJI/IHICTIO MOXKYTh MO/IaTH 3as1BY
Ha OTPUMAaHHS BiAMOBIZAHOrO mocBigyeHHst (yKpaiHChbKe MOCBiAYEeHHS 0cOoOU
3 imBamiaHicTio B HiMeuunni HezilicHe, ompalijoBaHHs 3asiBKU TPUBAE 10 IT'SITH
micsriB). SIkmo cTymiab inBamigHocTi cTanoBuTh 50 i OisbITe OAUHUID, 0OCOOA
OTPUMYE IOCBiZIYEHHS, IIICJISI YOIO BOHA 3MO’Ke OTPUMYBATHU JIOIIOMOTY B Pi3-
HuX chepax KutTs (0cobIMBe MeandHe 00CTYTOBYBAHHS, TOTIOMOTA Y BeeHH]
JIOMAIIIHBOTO TOCIIO/IAPCTBA, J0IIOMOTA 3 OIJIaATU BUTPAT 110 JOTJILLY 3a JAiTbMHU,
GE3KOIITOBHUN MPOI3/ Y TPOMaJICbKOMY TPAHCIIOPTi TOIIO). YKpaiHIli 3 iHBaIi/I-
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HicTio B HiMeu4nHi MOXYTbh OTPUMYBATH IMATPUMKY Ta iH(MOpPMAIliO PiIHOO
MOBOIO 3i cBOTO MOGIJIBbHOTO Tesehony. B Itamii s BUSHAHHS cTaHy 1HBAJIiI-
HOCTI 0001 TIOTPIOHO MOAATH 3AIUT 0 MIiCIEBOTO CaHITAPHOTO YIIPaBJiHHS 32
MiciieM mocriitHoro mposknanns. Ocoba 3 iHBaMiAHICTIO, KPiM, BJacHe, BUTLIAT
3 IHBaJIIJIHOCTI, MA€ TIPaBO Ha HU3KY ILJIBI: MOMicsaYHa (piHaHCcoBa JONIOMOTA YU
oraTa JIOTIOMOTH BIOMA; 3BIIbHEHHST BiJl CIJIATH MEIUYHOTO «TUKETY»; GE3K0-
HITOBHI NIPOTE3U Ta MeXaHi3MU /Il IlepecyBaHHs; 3HU)KKA Ha MPOi3HI KBUTKHU
y TPOMAICHhKOMY TPAHCIIOPTI; TIPaBO Ha MapKyBaHHS aBTOMOOIJISA y CIeIliaIbHIX
3oHax [40].

[Tporsirom maiizke 70 pokiB 3 MOMEHTY CIIPUUHSATTS €BPOTENCHKOI0 KOHCTH-
TYIINHOIO TEOPI€EI0 Ta MPAKTUKOI KOHIIEMIIil COIiaJbHOI /ep:KaBu B 11 3MICTI
TPAJINIITHO aKIIeHT POOMBCS HAa TOMY, 1[0 BOHA 3/[ifICHIOE MPaBOBUMHM 3ac00aMu
Mepepo3mno/IiyI 0XO/iB, BTPYUAETbCI Y MPOIleC IIIHOYTBOPEHHS, TIepeiMaeThCs
npobsieMaMu 3aiiHATOCTI, (POPMYE CHCTEMY COILiaIbHOI JOIOMOTH Ta COIaJIbHOIO
cTpaxyBaHH4 ToI10. OlHAK OCTAHHIM JIeCATUIIITTIM JTOCTIAHUKY Jleflasli JacTie
BKa3ylOTh Ha Te, 1[0 COLIaJIbHUI XapaKTep CydacHOI AepsKaBy TaKOoxX repeadadace
JOTPUMAHHS €KOJIOITYHUX BUMOT i 3a0e311edeHHs TOPS/ i3 COIaJlbHUMM Ta €KO-
HOMIYHUMH IIPaBaMM TaKOK €KOJIOTTYHMX IpaB. bisbiie Toro, Ha piBHI 3arajJbHOL
Teopil ImpaBa i KOHCTUTYIIHHOIO MpaBa JAUCKYTYETHCS MUTAHHS CTOCOBHO TOTO,
YU He HACTaB Yac JIOMOBHUTHU KOHIIEIIIIIO IeMOKPATUYHOI, COIIaJbHOI, ITPAaBOBO1
JIEP;KaBU €KOJIOTIYHOT0 CKJIaI0BoM0 [24—-25; 41].

OTiKe, COMIAJBHOIO € JIep/KaBa, sIka aKTHUBHO peasiisye MacuTaOHy COIlialbHy
MOJIITUKY, CIIPUSE 3AIMCHEHHIO KOMILIEKCY COIaJbHO-€KOHOMIYHUX, KYJbTYP-
HUX Ta €KOJIOTTYHMX IMPaB JIOANHU i TPOMaJIsTHUHA B 00CsTaX, 110 J03BOJISIOTH
BTIJINTU B JKUTTS KOHCTUTYIIIMHE BU3HAHHA JIIOAVMHYA HANBUIIOIO COLIAIBHOIO
IIHHICTIO B CYCILIbCTBI [42, c. 32].

€sponeiicvka couianrvia mModenb K 6mijeHHs i0ei COUianbHOT OepIHcasHocmi
6 00’conaniu €eponi

Ocob6sMBO aKTyaJIbHUM JIJIsSI YKpPalHU ChOTO/HI € THUTaHHs izeHTu(ikaimii cBoro
MicCIld i poJii B Cy4YacHUX TeOTOJITUYHUX 1 TeEOEKOHOMIUHUX Mpoliecax. [Ipucko-
pennst inTerpaiii Ykpaiau 10 €C mepenbadae y3royKeHHsT HAI[ilOHATbHNX 1 HaI-
HalliOHAJIbHUX iHTEpeciB. BimosigHo po3bynosa Ykpainu K COLIaJIbHOI AepKaBu
Ma€ BiZIOyBaTHCsT 3 ypaxyBaHHSIM i €BPONMENHCHKOI iIEHTUYHOCTI, HE3BOPOTHOCTI
€BPOTEHCHKOTO Ta EBPOATJIAHTUYHOTO KYPCY, 110 OYJI0 3aKPIilIeHO Ha KOHCTUTY-
niitHomy piBHi 7 sotoro 2019 p.

[Tepen Ykpainoio mocTae 3aBJaHHS IIO/I0 BIPOBA/KEHHS Y CoIliajbHiN cdepi
€BPOIENCHKUX TPUHIINITIB e(heKTUBHOTO YPSIyBaHHS Yepes ColliaJbHy KOOP/MHA-
11110, B3aEMOJIOTIOMOT'Y, BUKOPUCTAaHHS 1H(MOPMAIITHO-KOMYHIKAI[IMHUX TEeXHOJIO-
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il 17151 3a7Ty4eHHST MaKCUMaJIbHOI KIJIBKOCTI COIIAJIBHUX aKTOPIB JI0 TIPOIeCy
BUPOOJIEHHST T peastisaliii Mo THKO-YIPaBIiHCHKUX PIllleHb Y COTHabHiil cdepi'.

Harmionasnbai MoJies1i coniasbHOl IepKaBu MOJIEPHI3YIOTHCS B YMOBAX €BPOIICH-
CbKOI iHTeTpallii, Bi/irpaloyn BaxKJUBY POJIib IIPU KOHCTPYIOBaHHI €BpoIieiichbKoi
coriasibHOl Moziesii B pamkax €C. Ha kornituBHOMY piBHI €BporelicbKka coili-
aTbHA MOJIENTh OAa3y€EThCsT Ha BUSHAHHI TOTO, IO COI[iAJIbHA CIIPABEIIIMBICTD MOXKE
CIIPpUATHA €KOHOMIUHIH eheKTUBHOCTI Ta miporpecy [44, c. 187].

Taka MozepHi3allisi € CKJIaJHUM i MOBUIBHIM TIPOIECOM, aJKe MOTpeby€e Bpaxy-
BaHHS BiIMIHHOCTeH Mojeseii nep:xkaB-uyieniB €C, comiaqbHuX cTaHaapTis [26,
c. 195, 198]. MopmyBaHHS €BPONEICHKOI COIIATbHOI MOZEI TTOTpeOye TapMo-
Hizallii comiaJbHOro 3aKOHOAABCTBA, ajie Ha MPAKTHIN 3BOAUTHCS 31€06iIbIIOTO
JI0 KOOPJIMHAIII1 i1 HaIliOHAJIBHUX YPS/iB y comiaibHill cdepi, ockiabku €C
HIKOJIM He BOJIOJIB BUKJIIOUHOIO KOMIIETEHIIIE€I y cdepi ColiaabHOl MOJITUKH,
SK 1y cdepi momiTuKy 3aiiuaTocti [45, ¢. 94].

YnockoHaJeHHA 1HCTUTYIIIMHAX OCHOB COIIaJbHOI Jep:KaBHOCTI B YKpaiHi
MOB’si3aHe He JIMIIE i3 MepeTBOPEHHIMHE, SIKi MalOTh 3a0€3IeYUTH i IBUIIEHHS
106po6YTY IpOMaJISIH BIMIOBIHO 0 €BPOINEHCHKUX COIialbHUX CTaHAAPTIB Ta
PO3IIUPEHHS TepesiKy HaJJaHUX COIIaTbHUX TOCJYT, a W BiJl 3MIHU XapaKTepy
B3aEMOBIZTHOCUH MiX /I€PKABHOIO BJIAJIOIO 1 JIIOUHOIO.

[Tporec «1epepobKu» COIiadbHOI JepKaBU BKJIIOYAE Psii BUMIPIB 3MiH Y Bij-
MOBi/[b HA TEeBHI BUKJIWUKU i THUCKH, SIKi (DOPMYIOTHCS SIK yCepenHi KpaiHu, Tak
i 30BHI. B eBponeiicbkoMy KOHTEKCTI IO€JHAHHS 3POCTaHHS i3 COLiaIbHOIO
3TYPTOBAHICTIO 3QJIUIIAETHCA 3IIHCHEHHOIO METOIO, HAaBITh SKIIO TOCATHEHHH 11i€l
MeTH TIoTpedyBaTUMe Tepe3aBaHTaKEHHs CTapUX iHCTPYMEHTIB, 3allPOBa/IKEHHS
IHHOBAIII 1 3MiH 11iJIell cortianbHOI fep:xkasu [46, c. 279].

Bucnosku

CTaHOBJIEHHS COITIAIbHOIL /IepsKaBU 3HAMEHYE TIeBHUI iICTOPUYHUI eTall PO3BUTKY
KOHIIETITIi1 IeMOKPATUYHOI, MpaBoBoi Aep:xkaBu. DYHKITIOHYBAHHS COIiaJbHOI
JiepsKaBu, JOIMOBHEHOI MOJEJIII0 COIiaJbHOI PUHKOBOI €KOHOMIKHM, 3abe3Ieuye
cTabiTbHICTh CYYaCHOTO CYCIHIiJIbCTBA i HOTO CTAJHI PO3BUTOK.

YnockoHa/ieHH TTPaBOBUX 3aCa/l JiSIJIBHOCTI COIIQJIbHOI JIep;KaBu Ha Cy4aCHOMY
eTarni Ma€ Bifl0yBaTHCS 3 ypaXyBaHHSIM TEHIEHIIIT Ha «O3eJIeHEHHsT» IEMOKPATIYHOI,
ITPaBOBOI Jiep:KaBy (€KOJIOTIUHU KOHCTUTYITIOHAJII3M), a TaKOXK (hopMyBaHHS €BpO-
MEeChKOI COTTiaIbHOI MOJIENT Ta iHTerpallii 10 €BPONEChKOTo COIiaTbHOTO TTPOCTOPY.

! STk HACJIJIOK, POJIb COIATBLHOI JIePsKaBh Mae OyTH TIepeoCMICIeHa 3 YPpaxyBaHHAM IJI00ai3aliiHIX
Ta PEriOHATbHUX IHTETPAIifHUX IMPOTECiB, HOBUX CMOCOOIB KOMYHIKAIlii, M0 3HAYHO PO3IIHPIOE
MOJKJINBOCTI yYacTi TPOMAISTH Y TIPOIIeCi TPUIHATTS PillleHb i3 BAKJINBHUX COMIAJbHNAX MUTAHb [43].
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YkpaiHa, mo nepebyBac B yMOBaX BOEHHOTO CTaHy, a 3TOJOM — IIOBOEHHOIO
Bi/IHOBJIEHHS, IePEKMBAE OJWH 13 HANCKJAHIMINX TEPIOiB CBOTO PO3BUTKY.
TenmeHtii 10 MO3UTUBHUX 3MiH Yy HATPsIMi PO30YIOBHU COIAIBHOI TE€P/KABHOCTI
11 MoJiesTi colliaJibHOT pUHKOBOI €KOHOMiKH, TapaHTyBaHHS COIliaIbHO-eKOHOMIY-
HUX, €KOJIOTIYHUX 1 KYJIBTYPHUX T1PaB, 1110 TIOB’s13aHi HacamIiepe/l 3 iHTerpalli€o
Yrpaiau 10 €C, 3ynuHUINCS Yepe3 POCIiiiChKy arpecito i HeOOXiHICTh OO IaHHST
ii HaciakiB. BiiiHa 3aroctpuiia mpobseMu, MOB’si3aHi i3 Hailypas/usimmoro cde-
POIO — COIIaJIbHOIO, B MeKaX KOl IIPOBOJIUTBCS PEryJIIOBaHHS HIMPOKOIO CIIeK-
TPY CYCHLIBHUX BITHOCHH, TIOKJIMKAHE TapaHTYBaTH 3/1iHCHEHHS 3aKpillJIeHUX Ha
KOHCTUTYIIMHOMY PiBHI COI[iaJIbHO-€KOHOMIUHUX Ta €KOJOTIYHUX TPaB.

B ymoBax BiiiH1 0c00/IMBO HATaJIbHUM BUIJIsIIA€ 3a0€311€UeHHs TIpaB BPasIMBIX
KaTeropiii yKpaiHCbKMX IpoMajisiH, 30KpemMa ocib 3 iHBamigHicTio. Y peasizarrii
1BOTO, SIK 1 THIIMUX 3aBJaHb COIIAJIBHOI JIePKaBU, BAXKJIUBE MiCIle 1 POJIb MOPA]L
3 OpraHaM# Jiep>KaBHOI BJIQ/IM Ta OpraHaMU MICII€BOTO CaMOBPS/IyBaHHS BijiBeIeH1
IHCTUTYyTaM TPOMAJSTHCBKOTO CYCIIJIbCTBA, HacamIepe/ BOJOHTEPCHKOMY PYXY,
a Takoxx €C i fioro gep:kaBaM-4jeHaM.
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Heynepeg)keHiCcTb Cygy B WUBIALHOMY CYJO1UHCTBI:
npakTuka €BponelicbKk020 Cygy 3 npas AIOgUHU
Ta BubpaHi keticu Bepxosrozo Cygy’

TeraHa AHppiiBHa LlyBiHa*
HauioHansbHul topuduyHUll yHisepcumem imeHi Apocnasa Myopozo,
Xapkis, YkpaiHa
*e-mail: tsuvinat@gmail.com

Amnoraist

Cmammio npucesueno akmyaivhill i3 meopemuyHoi ma npakmuuHoi mouku 30py npo-
Onemi neynepedacenocmi cyoy 6 uusiivoMy cyoouuncmei. Memow cmammi € 6UOKpeM-
JIeHHSL OCHOBHUX Mi0X00i6 00 Heynepedlcenocmi cydy sk Heeio emuoi ckaadosoi npasa na
cnpaseonusuil cyoosuil posensd y koumexcmi nynkmy 1 cmammi 6 Koneenyii npo saxucm
npag JouUHU i 0CHOBONOJLONICHUX 80000, a makoxc ananiz npaxmuxu Bepxoenozo Cydy na
6i0n06ionicmy nioxXo0am wooo MAYMAUeHHs: HeynepeorceHocmi cyoy, UPOOIeHUX Y NPAK-
muyi €eponeticvkozo cydy 3 npas aodunu. Y pobomi 3acmocosano 3azaivioQiiocopcokuil,
3a2aLHOHAYKOBE MA CNEUIaLbHi Memoou 00CTONceHHs, 30KPeMa, JlaNeKMUUHULL, CUCTNEM-
HO-CIPYKMYPHUL, T02IKO-NPABOSULL Ma NOPISHILHO-NPACOBUTI MEMOOU, MeMOO AHAi3y ma
cunmesy. 3asnaueno, wo HeynepeoNceHicmy cyoy € Heeio cMHUM eLeMEHMOM 6EPXOBEHCMEA
npasa ma npasa Ha cnpaseousuti cyoosull poseasd. Kuouosy poiw y pospobrenni misc-
HAPOOHUX CIAHOAPMIE HeYNnepeoNceHoCi CYoy 6 MEeAHCAx EBPONEICLK020 peziony 6idizpaiu
Konsenyis npo saxucm npas moounu i 0CHOBONOL0NCHUX 60600 ma npaxmuxa €sponeti-
COK020 CYoy 3 npas JoOUHU, SKUL GUXOOUMD 13 OYanviozo nidxody 00 Heynepeorcenocmi
cyy, pospisnsnouu cyb’'exmusny ma 06 exmueny i cknadosi. Jlodamrxosum nioxooom y nepe-
gipuyi neynepedacernocmi cydy 6 npaxmuyi €sponeticvkozo cydy 3 npag AU € PO3PI3-
HeHHs. PYHKUIOHATLHOT ma nepconaiviol neynepedacenocmi. Ananiz npaxmuku Bepxoenozo
Cyoy ceiduumo npo me, wo OCMAHHIM He NOGHOK MIPOI0 CRPULiHAmMI nidxoou 00 neynepe-
Oacernocmi cyody, eupobaeni y npaxmuui €eponeticvkozo cydy 3 npae modunu. Y cmammi
nPOANANI308aH0 OKpeMi Keticu i3 npaxmuku Bepxoenozo Cydy, 6 skux, na 0ymKky asmopxu,
Bepxosnuii Cyo nenpasuiviio 3acmocosysas npaxmuxy €eponeticvkozo cyoy 3 npas oounu
051 eMOMuUBYsanist céoix piuwens. Oxpemy yeazy npuodiieno npooiemi MONCIUBOCTI 610800y
cy00i y 36’53KY i3 GUUHEHHAM/ HeguuHentam cyddero nesnux npouecyarviux oit. Ha nio-
cmasi nposedenozo AocaioNceHst CHOPMYALOBANO BUCHOBKU MA HAOAHO PeKOMEHIauii w000
gdockonanenns cyoosoi npakmuxu. Cmammio adpecosano NPASHUKAM-HAYKOBUIM i NPAK-
muKam, acnipanmam ma cmyoenmam WPUOULHUX 3aKIadie 6uuoi oceimil.

! CTaTTIO MIArOTOBJIEHO 3a IATPUMKK Ta B paMKax crureHaianbHoi nporpamu [U-Ukraine Nonresidential
Scholars Program 8 Yuisepcureri Inaianu (CIITA) y meskax nocimkenns «Judicial impartiality in civil
procedure: comparative study of EU and USA approaches with the proposals for Ukraine».
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KiiouoBi cioBa: HeylepesKeHicTh Cy/y; 00’ €KTHBHA HEYIEPEUKEHICTh CyLy; cy0 eK-
TUBHA HEYTepeIKeHICTh CyAY; BIBI Cy/i; TPaBO HA CIIPABEJIUBUN CYyTOBUI PO3TJII.

Judicial Impartiality in Civil Proceedings:
Case Law of the European Court of Human Rights
and Selected Cases of the Supreme Court’

Tetiana A. Tsuvina*
Yaroslav Mudryi National Law University, Kharkiv, Ukraine
*e-mail: tsuvinat@gmail.com

Abstract

The article addresses the issue of judicial impartiality in civil procedure, which is relevant
Jfrom theoretical and practical perspectives. The purpose of the article is to highlight the
main approaches to judicial impartiality as an integral part of the right to a fair trial in
terms of the paragraph 1Article 6 of the European Convention of Human Rights, as well
as to analyze the Supreme Court's practice for compliance with the approaches to the
interpretation of judicial impartiality developed in the case-law of the European Court
of Human Rights. In the article the author uses general philosophical, general scientific
and special research methods, in particular, dialectical, system-structural, logical and
comparative legal methods, method of analysis and synthesis. The judicial impartiality is
an integral element of the rule of law and the right to a fair trial. The European Convention
on Human Rights and the case-law of the European Court of Human Rights played
a key role in the development of international standards of judicial impartiality within
the European region. The European Court of Human Rights developed a dual approach
to judicial impartiality, distinguishing between subjective and objective impartiality. An
additional approach to verifying the impartiality of the court in the case law of the
European Court of Human Rights is to distinguish between functional and personal
impartiality. The analysis of the Supreme Court practice shows that the latter has not fully
accepted the approaches to judicial impartiality developed by the of the European Court
of Human Rights. The article analyzes certain cases of the Supreme Court, in which, in
the author’s opinion, the Supreme Court incorrectly applied the case-law of the European
Cowrt of Human Rights in order to motivate its decisions. In addition, special attention
is paid to the problem of the possibility of judicial disqualification on the grounds of
the performance/non-performance of certain procedural powers by a judge. The article
can be interesting for legal scholars and practitioners, PhD students and students of law
universities.

Keywords: impartiality of the court; objective impartiality of the court; subjective
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Beryn

B ocHOBi mpuHIUITY HeyTepe/yKEeHOCTI Cyly JIEKUTh PUMCbKa MaKCUMa 1emo
judex in sua causa debet esse, BIATIOBIZIHO 10 SIKOI HIXTO He MOKe OyTH CYAIEIO
y BuaacHiit cripasi [1, c. 47]. [lpuniun neyrepemkeHocTi cyty 3akpimieno B Gara-
ThOX MikHapoaHux akrtax (ct. 10 3arambpHol jekjapaiiii npas JOAWHU, cT. 14
MikHapoZHOrO MakTy PO TPOMAJALAHCBKI 1 MOJITUYHI 1IpaBa, banrasopcbkux
npuniunax noeainku cyaaiB 2006 p. (Ilpunmun 2), Pekomenparisgx Komitety
MminicTpiB Pagu €sporn (KMPE) R(94)12 mono nesanexxHocti, epeKTUBHOCTI
ta posi cyauis Big 13 sxosrag 1994 p. (Ilpuniun I, . 2d) ta CM/Rec (2010)
12 om0 cymiiB: He3alIeXHICTh, eeKTUBHICTh Ta 060B’s13KM Bix 17 nucromana
2010 p., Bucnoskax Koncyasratushoi paau esporneiicbkux cyanis (KPEC) Ne 1
(2001) npo cTanzapTH HE3aIEKHOCTI CYZIOBUX OPTaHiB Ta HE3MiHIOBAHICTb CY/I-
niB Big 1 ciung 2001 p. (. 12) ta Ne 3 (2002) nmpo npuHmmnu ta mnpaBuja, o
perysooTh mpodeciiiny noBeainky cyaaiB (1. 27) Ta in.). BogHouyac y Meskax
€BPOIENCHKOTO PETIOHY BUKJIIOYHE 3HAUEHHS /1711 POPMYBAHHS €MHUX ITiIXO/IB
710 TJIyMauyeHHSI 3a3HAUEHOTO MPUHIIAIY MAa€ BU3HAHHS HEYTEePeKeHOCTI CyIy
HEBI/ €MHUM €JIEMEHTOM IIpaBa Ha CIIPABEJINBUI CY/IOBUI PO3TJISA]L IUBLIBHUX
crpaB y KoHTekcTi 1. 1 c¢r. 6 KonBeHiiil npo 3axucT mnpas JIOAMHUA i OCHOBO-
noJoxkauX cBobox (mami— EKILT) Ta nmpaktuku €BpoIeEiichbkoro cyay 3 mpas
moaunan (gamai — €CILT).

[IpaBo Ha crpaBenIMBUIT CYy/IOBUI PO3TJIS/T BUCYBAE JIEKLIbKA BUMOT JIO CYNIY
4K IHCTUTYII1 B JileMOKpaTUYHOMY cyclinabeTBi. Tak, BignosigHo g0 1. 1 ct. 6
EKIIJI cyn mae OyTu HesaJeKHUM, HEYTEepPe)KEHUM Ta BCTAHOBJIEHUM Bi/IIO-
BiTHO /IO 3aKOHY. SIK CBIIYMTD aHaJII3 JiTepaTypH, HallyacTile HeyTepeaKeHiCTh
Cyay 31€0iJbIIOTO JOCTIIKYETHCS B 11 BBAEMO3B'SI3KY i3 CYIIIBCHKOIO He3aIexK-
HicTio. BomHOuac, He3Baxkaloum Ha Te, 10 HE3AJEeKHICTh Ta HeyIepe/sKeHICTh
Cy/ly 4acTO 3TaJlyl0TbCsI B TEKCTaxX MiKHAPOAHUX JIOKYMEHTIB 1 HallilOHAJIbHOMY
3aKOHO/IAaBCTBI pa3oM, Ha BIIMIHY BiJl HE3aJI€;KHOCTI CY/Ly, sIKa 3a3HaBasa JJOCUTh
IPUCKITUIMBOI yBaru sik 3 GOKY MiKHAPOJIHWX iHCTUTYIIH, TaK i B HAYKOBUX
JuKepesax, HeyTrepe/KeHICTh Cy/ly 3aJIUIIAETbCA He IOCUTh BUBUEHUM Ta 1HCTH-
Tyasi3oBaHUM KOHIlenToM. Ha Haim nmorsisi, MokHa roBOPUTH PO Pi3HOCIIPAMO-
BaHICTh HE3AJIESKHOCTI Ta HEYIepeKeHOCTI CYIIiB: SKIIO He3aleKHICTh BiOnBae
HEMOJKJINBICTH OY/Ib-sTKOTO 30BHINTHBOTO THUCKY Ha CY/II0, TO HEyTepeKeHiCTh
BizlG1Ba€e GE3CTOPOHHICTD CY/I/Ii CTOCOBHO CTOPIH CIIOPY Ta BiZICYTHICTH 3aiHTepe-
COBAHOCTI B pe3yJibTaTax PO3IJIsiy KOHKpeTHOro criopy. OTike, Heynepe/KeHiCTh
Ma€ BUKJIOYHO MEPCOHAJTIBHUIN BUMIP, CTOCYETHCS YTEPEPKEHOCTI KOHKPETHOTO
Cy//Ii Ta OTO 3alHTEPEeCOBAHOCTI B Pe3yJIbTaTax PO3TJLLY CIpaBU. 3a3HAUEeHUM
MOSACHIOETHCS IMAHEHTHUU 3B’S30K MiXK NMPUHIMIIOM HeyIepel:KeHOCTl cyay i
NUTAHHAMU CY/IiBCHKOI €TUKHU Ta MPOIeyPU BiJIBOY CYIIiB.
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Y HailioHaJTbHOMY 3aKOHO/IABCTBI HEYTIePe/PKeHICTh Cy/ly He 3rajlye€ThCsl Ha KOH-
CTUTYIIIITHOMY PiBHI SIK OKpeMa 3acaja CyJounHCTBa. BoaHOoUac 3rajaKy mpo HeoO-
XIIHICTh PO3TJILY CIIPaB HeyIepeKeHO HaBeIeHO B TeKCTi nmpucsaru ey (4. 1
ct. 57 3akony Ykpainu «IIpo cymoyctpiii i crtaTyc cyaiiB»), a crpaBeIuBUIA,
HeyTepeKeHU Ta CBOEYaCHUIA PO3TJIS/] 1 BUPIillIeHHS IIUBIJIBHUX CIIPaB BU3HA-
€ThCS 3aBIaHHAM TUBiabHOTO cymounHceTBa (4. 1 ct. 2 [ITK Ykpainm). Kpim
toro, y IIITK Ykpainu micTuThest BKa3iBKa Ha HeoOXiAHICTD A1 cyy 36epiraTu
00’eKTUBHICTH 1 HeynepepkeHicTh (4. 5 ¢r. 12), a 0b6cTaBUHM, 1110 BUKJINKAIOThH
CYMHIBU B HeymepeKeHOCTi abo 00'€KTUBHOCTI CY/I/I, 3aKPITlJIeHi SK Ti/ICTaBy
st BinBoay cyaaiB (. 5 4. 1 c¢t. 36). Kpim Toro, BuMora HeyrnepeaKeHoCTi
Cy/IiB TakosK 3raayerbest y Koaekci cymmiBepkoi etnku (crarti 1, 7, 10, 15, 17).
HesBakaioun Ha TOCHJIAHHS B HAIlIOHAJBHOMY 3aKOHOJABCTBI HA HEOOXiTHICTH
3abe3IeyeH s HeYIepeIsKeHOCT] CyLy, 1 oci K Ha JOKTPUHAJbHOMY PiBHI, TakK
1 B CyZIOBili NpaKTUIlI BiJICYTHI €IWHI MiAXOAU 0 TAyMauyeHHsI MiKHAPOIHUX
CTaHJIapTiB HeyIepeKeHocTi cyay B KoHTekcTi 1. 1 c1. 6 EKILJIL.

Merto1o nociizKeHHsI € BUOKPeMJIEHHSI OCHOBHUX ITI/IXO/IB /10 HEYTIepeXKeHOCT1
Cyly SK HeBiJl€MHOTO CKJIQJ[HUKA TpaBa Ha CIPaBeJINBUIN CYIOBUN PO3TJIS
y kontekcti . 1 ct. 6 €KILJI, a Takoxx anani3z npaktuku Bepxosuoro Cyny
(mani — BC) nHa BiANOBIAHICTD TiZIXO[aM IOI0 TIYMauyeHHSI HeylepeaKeHOCT1
cyny, Bupobsernx y npakruii €CILJI. /locsrHeHHST MeTH OCTiIKEHHST TTepe/l-
6avyae BUpIIIEHHS TaKWX 3aBAaHb: 1) MOCHIAWTH AyaJbHUI MiAXiA 10 Heymepe-
JKEHOCTI cyry, podpobienuii y npaktuiti €CIIJI, Ta po3rissHyTH TPUKIaAN HOTro
3acTOCyBaHHd; 2) mpoaHasiidyBaTu Ha BianosigHicTh npaktuili €ECILJT okpemi
no3uttii BC mono HeynepemkeHoCTi cy 1y, BUCJTOBIEHI HUM ITiJ] YaC 3aCTOCYBAHHS
POLIEeYPU BiZIBOLY.

Marepianu Ta MeToau

[Ipunnmn HeyeperKeHOCTi Cyy HeOTHOPA30BO CTaBaB MIPEIMETOM JIOCTIIKEHHS
SIK 3apyOiKHIX, Tak i BiTunsHsnux BueHunx [1-8], 3okpema i aBropku 1i€i crarti
[9, c. 200—-234; 10—13]. Boxnouac, He3BaXkaloun Ha HASIBHICTh OKPEMUX PO3BiZIOK
3 [bOTO TMTAHH, aHAJI3 JITepaTypu Ta CYAOBOI MPAKTUKU J03BOJISIE 3pOOUTH
BMCHOBOK, 1110 B HAI[IOHAJIbHIHN JJOKTPUHI IpaBa HeyIepe/PKeHICTh Cyay 3auiiia-
€THbCSI HEe JIOCUTh BUBYEHUM Ta 1HCTUTyasi30BaHUM KoHIenToM. [loci miaxoau,
posBunHyTi y npaktuiti €CILJI, He MOBHOI Mipoio BiAOWTO B HaliOHATBHIN
CyMIOBill TipakTuil, mepeaycim y npaktuili BC, 3aBmaHHsIM SKOTO € 3a0e3edeHHst
€/IHOCTI Cy/ZIOBO1 MTPAKTUKH.

Bubip MertoziB mocmipKeH st 00YMOBJIEHHIT HOTO METOO Ta 3aBAaHHSAME. Y poOOTi
3aCTOCOBAHO 3arajbHOMITOCOPCHKUI, 3aTaJIbHOHAYKOBI Ta CIelliaabHi MeTOIN
JIOCJIJIPKeHH, 30KpeMa, M1aJeKTUYHUI, CUCTEMHO-CTPYKTYPHUM, JIOTIKO-IIPABO-
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BUII Ta TIOPIBHAJIBHO-TIPABOBUI METO/M, METOJ aHAJI3y Ta CUHTE3Y. 31e0iIbII0ro
MeTa i 3aBJaHHs JOCJIIKEeHHS Tepe6ayaloTh CUCTEMHUN aHasIi3 Tpere/eHTHOT
npaktuku €CILJI ta cynosux pimens BC 3 nutanb HeylepeKeHOCTi Cy1y, Ha
OCHOBI SIKUX ¢(HOPMYJIHOBAHO aBTOPChKI BUCHOBKH i3 3a3HAYEHOI MPOOJIEeMATHKI
Ta peKoMeH/allii Moo iIMILIeMeHTallii €BPONeHChbKUX CTaH/IapTIB Heyllepe/ske-
HOCTI Cy/ly B HalliOHAJIbHY CY/IOBY TIPAKTUKY.

CTpPYKTYpHO CTaTTsl CKJIQJAETHCS 13 /IBOX YACTUH. Y TepIiil YacTUHI BUCBIT-
JIIOETHCS TyaJdbHUN TiAXiA 10 HeynepemkeHocTi cyay B npaktuiti €CILJI momxo
TJayMaueHHd Ta 3actocyBanus 1. 1 cr. 6 €KILJI, poskpuBaioTbesl 03HaKU TECTY
Ha HeylIepe/yKeHICTh Cyly Ta PO3IJVISNAI0TLCA TUIIOBI CUTYyallll, B AKUX ITOCTA€
NMUTaHHSI PO CYMHIBU B HeyINepeKeHOCTI Cy/iB. ¥ JPyriil yacTUHI CTaTTi
3AICHEHO KPUTUYHUI aHali3 BuOpanux keiicis BC, B gkux ocranHiil 3acTOCO-
BYBaB MIKHApOJHI CTaHJAPTU HeyIepe/PKeHOCT1 Cyay, Ta HaJlaHO PeKOMeH/allil
I0/I0 BJIOCKOHAJIEHHS CYZIOBOI MPAKTUKU.

PesysbraTii T2 0OrOBOpEHHS

Heynepeocenicmo cyoy 6 xoumexcmi n. 1 cm. 6 EKILI ma npaxmuxu €CILI:
0CHOGHI Ni0x00u

Hyanvuui nioxio y npaxmuyi E€CILI: 06’exkmuena ma cyb’exmusna
neynepeoicenicmo

Jlist po3yMiHHS HeylepeKeHoCTi cyny 6a3oBUM Mae OyTH AyaJbHUN Tiaxiz,
sarporionoBanuii €CILJI, BiAMOBIAHO 0 SKOTO PO3PI3HSIOTH: a) Cyh' €KTUBHY
HeyTePePKEeHICTh, M0 OIHIOETHCS 3 YPAaXyBaHHSIM OCOOUCTUX MEPEKOHAHD, YIIO-
n06aHb i MOBEMIHKM KOHKPETHOTO CYAi; 0) 00'€KTHUBHY HEyMepeIKeHiCTh, 110
[IePEBIPSIETHCSI TIISIXOM BCTAHOBJIEHHST TOTO, YU 3a0€3MevnB caM CyJI, a TAKOXK
KOHKPETHUH CKJIaJ Cy[Ay B CIIPaBi, He3aJ€KHO BiJl MOBEIIHKN OY/b-KOTO 3 HOTO
WJIEHIB, OCTATHI TapaHTii IS BUKJIIOUEHHST OY/Ib-sIKUX OOTPYHTOBAHUX CYMHIBIB
110/10 HeynepekenocTi cyny [14].

Y Takomy po3yMiHHI HeyIepeKeHiCTh Ma€ He Jjmiie icHyBaT (haktuaao (cyd’ex-
TUBHUN KpuTepiit), a i 3abe3meudyBarucs ii posymMHa BUANUMICTH (reasonable
appearance) (00’ extusauii kpurepiit) [15]. €CIIJI BuxoauTh i3 TOTO, 10 Cy6H €K-
TUBHA HEYNEPEKEHICTh Cyy BUMarae, mob cyaas OyB BiIbHUM Bix ocoOmcTol
yIepesKeHOCTi, TIePCOHAIbHUX TIepe/iCy/liB un 3aiHTepecoBaHocTi [16], BoHa mpe-
3IOMYETBCS, JIOKU He HaJlaHi jlokasu nporuiexHoro [17]. [lokazamu, gki cBigyarhb
PO HASIBHICTH YIIEPEKEHOTO CTaBJIEHHS 3 OOKY CY//Il Y IIbOMY BUIIA/IKY, HATIPH-
KJIaJl, MOKYTh OYTH KOHKPETHi (haKTH TIPOSIBIB BOPOKHEUi ab0 HEI0OPO3UYUIBO-
CTi T0/I0 CTOPIiH, BIUIMBY Cy/Ii Ha PO3MOIJ CIPAB 3 OCOOUCTUX MPUIUH TOTIO
[18]. HaromicTh 06’ €KTHBHA HEYIIEPEIKEHICTD Tiepegbadac iCHyBaHHS H0CTATHIX
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rapaHTiii 7is1 ycyHeHHsI Oy/Ib-sIKUX OOIPYHTOBAaHUX CYMHIBIB y HEyIepeKeHOCTi
CyJUIl 3 TOUKHU 30pY CTOPOHHBOTO CIIOCTEpiraya, akIleHTYIOuN yBary Ha 30BHIIIIHIX
nposiBax HeymepemreHocTi [19].

C€CIIJI migkpecsioe, 110 HA MPAKTHUIll HE ICHYE YITKOTO PO3MEKYBAHHS MixX
00’eKTUBHOIO Ta Cy0O'€KTUBHOIO HEYyIEepeKEeHICTO, ajke OHI I Ti cami dakTu
MOKYTh BUKJIUKATH SIK 00'€KTUBHI CyMHIBU B HEYIIEPEKEHOCTI CY/I 3 TOUKU
30py CTOPOHHBOTO criocTepiradya (06’ €KTUBHUN KPUTEPIil), Tak i BiAOMBATH OCO-
6ucTi mepexoHaHHs cyuai (cy0d’ektuBHMil Kputepiit) [20], 110 9acTo 3yMOBIIIOE
POSBIJISA/ IIMTAaHHS 100 MOpylleHHs 060X KpurepiiB pasom [21]. Biabin Toro,
3BaKalouM Ha CKJIAJHICTh OTPUMAHHS I0OKa3iB /IJIsI CIIPOCTYBAHHS TPE3yMIIILii
cy6’ektuBHOI Heymepeskenocti [22], y Gimbimocti cpa E€CILT dhokycyerbest
came Ha TepeBipIl A0TpUMaHHs 06’ €KTHBHOTO KpuTepito [14]. ¥ nmpomy acrexTi
JIyMKa 3aiHTepecoBaHOi 0cOOM € BakKIMBOIO, OJIHAK He MAa€ BUPINIAJIbHOTO 3Ha-
YeHHs, 1 caMa JIMIie He3To/a 3 TPOTeCyalbHUM PIillleHHSIM, YXBAJIEHUM CYIEI0,
He CBITYUTh PO JETITUMHI CYMHIBYM B HeymepeKkeHocTi [23].

OxpiM 3a3HAUYEHOTO AYaJbHOTO IiIXOY, TPUKJIAJHE 3HAUCHHSI Ma€ TaKOXK
Buokpemsienas: €CCILJ ¢pynKITioHAaTBbHOT Ta TIEpCOHATTBHOI HEYTIePeIZKEHOCTI CYLY,
110 BIepiire OyJI0 3apornoHoBaHo y crpasi Kyprianou v. Cyprus. Ilpu nepesipiii
Ha Bi/IIIOBIIHICTh KPUTEPIO (PYHKITIOHATBHOI HEYTIEPEKEHOCTI CY/y IepcoHaTbHA
MOBEJ[IHKA CY//II He CTaBUTHCH IMiJi CYMHIB, IIPOT€ BUKOHAHHS B IPOBA/XKEHHI
pisaux (YHKIIIi TiE caMoio 0co60i0 abo iepapXiuHi uu CX0xXKi 3B'SI3KK 3 IHITMMU
yYaCHUKAMM TIPoItecy 00’'€KTUBHO BUIIPABAOBYIOTH MOOOIOBAHHS B YIEPEIKEHO-
cti cyny. HaromicTb cyMHIBU B IIepCOHAJIBbHINM HeyIepesKeHOCT] TOPO/IsKYIOThCS
MMOBEIIHKOI0 KOHKPETHOTO CY//Ii, III0 MO’Ke He BIAMOBiIaTH SK OJHOMY i3 KpU-
TepiiB — 00’€EKTUBHOMY 41 Cy0'€KTUBHOMY, TakK i 0O0M KPHUTEPIsM 3aJI€KHO Bijl
KOHKpeTHUX oOcTaBuH crpasu [20].

Cumyauii, 6 AKUX BUHUKAE NUMAHHSI NPO HeYyNnepeoHceHicmv cyoy y Npaxmuil
€CIlI

€CIIJI HeoHOPA30BO POBIJISIAAINCS CUTYAIlil, TIOB’si3aHi 3 MOPYIIEHHSIM 00’€K-
TUBHOI (DYHKI[IOHATBHOI HeyIlepesKeHOCT1 Cy/ly y BUIIQJKaX IMOBTOPHOI y4acTi
CyAi y po3rysi Tiel camoi cripaBu. Y panniil mpaktuili €CILJI noxoaus Buc-
HOBKY, 1[0 ITOBTOPHA Y4acTh CY/II Y PO3IJISA/Ii CIIPaBU B CY/II BUIIOI 1HCTaHIIII,
SKINO BiH OyB 3a/yd4eHUil [0 PO3TJSAY 1€l clpaBu B CyAi HUKUYOI iHCTaHII],
cynepeunts 11. 1 cr. 6 EKIIJI. IIpore 3 yacom 3a3HayeHuil miaxiz OyB 3MiHEHUH,
i €CIIJI mouaB BUXOAUTH i3 TOTO, IO caMa JIUIIIe MOBTOPHA Y4acTh Cy//I B OJHIN
1 Tiil camiil cripaBi aBTOMAaTUYHO He CBIYUTH 1IPO MOPYIIEHH BUMOTU Heylepe-
keHocTi [24]. Ilpu 1ibomy /711 BU3HAUEHHST TOTO, YU MaJio Miclie MOpyIIeHHs
MpaBa Ha CIPaBEIJIUBUIN CYIOBUN PO3IJIsi, HEOOXiIHO 3’sICyBaTH, MO-TepIIe, sKi
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(pyHKIIII BUKOHYBAB CY//is1 Y TIEPHIOMY Ta JPYTOMY ITPOBA/KEHHSIX, MO-APYyTe,
Yy iCHyBaB OJM3bKUI 3B’SI30K MiK MUTaHHSAMM, SIKi BUPINIyBaJIUCS i dac
POBaKEeHb Y cyJaX pisHux incranuiii. Kpim Toro, 10 ysaru Maiorb 0yTu B3sTi
KOHKPETHI 0OCTaBUHM CIIPaBW Ta HaIliOHAJIbHI IPaBUJa IUBIIBHOTO CYIOYMH-
crBa [25]. Hanpuknan, y cupasi Oberschlick v. Austria €CIIJI niiiiioB BUCHOBKY
po nopyutenns 1. 1 ct. 6 €KIIJI yepes Te, 10 10 ckaaay cyay B anessiiiHii
1HCTaHIll BXOAUB CY/A/S, IKUU yXBaJuB PillleHHs y 11l caMiii criipaBi B cyi
nepuol iHCTaHIlil, 10 (GaKTUYHO MPU3BEJO 10 CUTYyallil, KOJU B anessaiiinHin
iHCTAHIII Cyaas meperysiiaB cBo€ K pimenns [26]. Y cupasi Perus v. Slovenia
CYIAS-[0I0BIay y CclpaBi 3asgBHUKA B KacalliliHiil iHcTaHIlii OYB roJ0BYIOYUM
TAKOXK TPU amessaninnomy meperssai cipasu y Bucokomy Cymi (the Higher
Court) 3a aeB’saTh POKiB 20 KacaliliHOro neperjsiay. 3asHadyeHuii Gakr OyB
BU3HAHUM TaKuUM, 1110 CTAaHOBUTDH nopyiieHHs 1. 1 cr. 6 €KILJ, ne3Baskaroun Ha
JIOCUTDb 3HAUHUI CTPOK, 1[0 MUHYB, MK alleJIAIIAHIM Ta KacallliiHUM TepPersijloM
cupaBu [27]. Inmoto € nosuttigs €CILJI ctocoBHO BUMA/KIB ydacTi Cyzli, SIKUii
YXBAJIUB PIIIEHHS Y CIpaBl, Y IPOIEAYPl AOIYCKY alesANiNHNX Ta KacalllliHuX
ckapr 10 ockapskeHHst. 3 1poro npuboxy €CIIJI 3as3Hauae, 1m0 He € prima facie
HECYMICHOIO i3 BUMOTaMU HeyIepe/yKeHOCTI Cy/ly CUTyallis, 3a KOl OJuH i Toi
caMWil Cy/I/Is 3aJly9eHUl CIIOYaTKy 10 PO3IJISALY CIIPaBU 10 CYTi, a Hajam i — JI0
MPOBA/IKEHHS MIO/I0 IOITYCTUMOCTI allesIAIiiiHol CKapru Ha 1ie X pinieHHs [28].
Y rakux Bumazakax nopymenns 1. 1 cr. 6 €KILJI Oyxe BizcyTHE, AKIIO 1M1 9ac
MIPOIIe/lypU JIOTYCKY TIepeBipsincs BUKIIOYHO (hOpMabHI MUTAHHS, 1 CY/I, IKUI
3MIIICHIOBAB TaKWil JOMYCK, He OI[iHIOBaB MUTaHHS OOIPYHTOBAHOCTI CKaprH.
Y Takux cutyaligx moBTOpPHA y4acThb CY//, SKWI yXBaJloBaB PillleHHS y CITPaBi,
y TIPOIIEYPi OMYCKY /10 OCKapKeHHs € joryctumoro [11; 25; 29].

Bumora cy6’ekTUBHOI HeyTepesKeHoCTi cymy piamie moctae y mpakruti €CILI,
aJiKe, SIK 3a3HaYaJsIocsd BUIIE, HABECTH JIOKA3H, 10 MIATBEP/KYIOTh 11 HAsBHICTD,
3HauHO ckiaaxaninie. Tak, y cnpasi Skrlj v. Croatia 3asisBHWK 3ayBasKyBaB, IO
CYJISA, IKMI PO3TJISI/IaB MOTO CIIpaBy, JUIlle 3a JIeKLIbKa HIB /0 TOTO, SIK BUHE-
CTU BUPOK, B IHIIOMY IIPOBA/IKEHHI 32 Y4acCTIO I[bOTO K 3asBHUKA 3a/J0BOJIbHUB
Bi/IBi/l uepes Te, 10 MiXK Cy/IJIeI0 Ta MaTip'to 3asiBHUKA — IHIIOIO CY/JIEI0 1IbOTO K
cymy, Oysia BoposkHedya Ta KOHMJIKT, 1[0 TpUBa€. 3asHadyeHuil (haKT CBiAYMB TIPO
YCBIZIOMJIEHHS CY/I/IEf0, SIKHiT PO3IJIsAaB ClipaBy, 00CTaBUH, 10 0OTPYHTOBYIOThH
HeOoOXiTHICTh HOTO BiZIBOJY B yCiX CIpaBax 3a y4acTio 3asiBHUKA. I[IpoTe y apy-
roMy TIPpOBa/IKeHHI cyans He 3asaBuUB camoBiaBin. Ha nymky €CILJI, Busnanus
Cy/I/Iet0 HAagBHOCTI MiJICTaB JIJIs CyMHIBIB y HIOTO yIiepe/KeHOCTI B O/IHIN crpaBi
MaJIO CTaTU MiJICTaBOIO JIJIs MOTO BiJICTOPOHEHHH 1 B iHIIIM cripaBi, 1110 HUM
PO3TJIsiiaacst, a OT/Ke, MaJio MicIle TIOPYIIeHHsT cy0' €KTUBHOI HeyTepesKeHOCT
cyay [30].
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[likaBoio y oMy KoHtekcti € cripaBa Chmelii v. Czech Republic, B sikiii 3asiBHUK
MOJIAB /IO CYJLy 3asIBY TIPO Bi/IBIJl CY/Ili, IKQ BXOUJIA JI0 CKJIAJY CY/LY, 10 TIeperis-
JIaB B alleJIAIiiHOMY TIOPSIZIKY PillleHHsI B IOTO CIIpaBi, uepe3 Te, M0 BiH paHilie
MaB i3 Hel0 IHTUMHI CTOCYHKW. Y 3a/[0BOJIEHHI 3asiBU MPO BiBix OYJI0 BiIMOB-
JIEHO 4epe3 HelpaBAWBICTh 3a3Ha4eHOTO (hakTy, a [ii 3asBHUKA OyJu OIiHEH]
CYZIOM $SIK Taki, 1110 CIIPSIMOBaHi Ha 3aTAaryBaHHs 1npoiiecy. Hanamni 3asaBHUK 3Bep-
HYBCSI i3 TTO30BOM JIO III€T CY/UIi TTPO 3aXMCT OCOOMCTHX MPaB, MO MAJIO HACJITKOM
3as1BJIEHHSI HOBOTO Bi/IBOJly B paMKaX areJssIiifHOTO TTPOBA/KEHHS 3a TepIIoio
CIIPaBoIo, 10 6YB BMOTUBOBAaHWIT HAsSIBHICTIO 1HIIIOTO MTPOBAJKEHHS, B IKOMY BiH
Ta CyJ/Isl BUCTYIIAIOTh CTOPOHAMU. 3Ba)Kaloun Ha 3a3HaueHe, Cy//sl TTOCTAaHOBUIIA
yXBaJy IIPO HEINoBary /o Cyay 4epe3 HelpaBAuBi TBepP/KEHHs, 110 MICTUINCSI
B IepIIiil 3agBi PO BIJIBi Cy//ll, Ta OTOJIOCUJIA, 1110 11i TBEP/KEHHS MOXKHA KBa-
JiikyBaTh K «3yXBajuii Ta OGe3MpereIeHTHUI BUIA/L IPOTH Hely, 10 TaKOoK OyB
CIIPSIMOBaHUII Ha 3aTsryBaHHs mporecy. Ha 3asBHUKa OyJsi0 HakIajeHo 1mTpad
Ta TOTePe/KEHO, M0 TOAIOHI il y MOAaIbIIOMY MOKYTh OyTH KBasihikoBaHi sIK
siount. J/Ipyra 3asBa 1mpo BiiBiz cymui tak camo Oysia BifXuiieHa i3 BKa3iBKOIO
Ha Te, 1[0 TaKa 3asBa IIPUPIBHIOETHCS /10 «IIPOBOKATUBHOIO IIEPEIIKO/KAHHS
MPaBOCY/I/II0 Ta TIOBTOPHOTO BUIIQLy TPOTU MOPAJIbHOI IITICHOCTI cyaai». 3a
pesyJIbTaTaMu aresIsiiiHOTO MePerJIsy MepBIiCHOI CIipaBy 3asiBHUKA oMYy OyJ10
BiJIMOBJIEHO B 3aj10BoJieHHI arnessniitaoi ckapru. €CILJI npu anasmisi BiAmoBigHOI
cuTyallil 3a3HauuB, 1110 IPOBA/KEHHS Y IUBILJIbHIN CIIPaBi 3a I0O30BOM 3asiBHUKA
JI0 CYIUII Ta PO3IJIsA/ HIE K Cy/Jel0 anessalliiiHol cKapru y MepBicHIN cripaBi
3asiBHMKa 30irajicst 3a 9acOM Maifyke MPOTITOM CiMOX MiCSIIiB, IO CBiTYHUThH
PO Te, 10 Y 3asABHUKA MOTJIM iICHYBAaTH Ii/J03pU B TOMY, II0 1IOTO TTPOJIOBKYIOTh
CIpUIIMATH K MPOIEeCyaJbHOTO OIIOHeHTa cyyil. Jlo Toro  cyzais He po3rJsjania
NUTAHHS TIPO MiZICTaBU APYTOTO KJIOMOTAHHS PO Bi/IBiJI, 110 CTOCYBABCS IIUBLIIb-
HOTO II030BY IIPOTH Hei, Ta He KOMEHTyBaJla BiANOBIIHUI 11030B, He Ha/aBaja
JKOJIHUX MOSICHEHD, IKi MOIJIM O PO3BIsATH CYMHIBH B i HeyIepeKeHOCT] I1i/] yac
BUPIIIEHHS MUTAHHS PO BiBiA yapyre. MoTuByBaHHS PillleHHS IIPO NPUTST-
HEHHS 3asBHUKA JI0 BiITOBIIAJIbHOCTI 32 HEMOBATy 10 CY/y CBITUUTH, 1O CY/Is
He 3MOTJIA JIUCTAHIIIOBATIICST HAJIE)KHUM YMHOM BiJl KOMEHTAPIiB 3asBHUKA, 3p00-
JIEHWX y TIEPIIii 3asBi PO Bi/IBiZi CTOCOBHO iHTUMHOTO 3B’SI3Ky MiXK CYIJIEIO Ta
3asIBHMKOM, aJiKe /i 3asiBHIKA OYyJIM OI[iHEHi CY/AIeI0 3 TOUYKK 30Py 1i 0COOGHUCTOTO
po3yMiHHs cutyarii, ii BiA4yTTiB, OYYTTS TiJHOCTI Ta 0COOMCTUX CTaHAAPTIB
MOBE/IHKY JIIOANHI, OCKIJIBKI BOHA TIOYYBAJIACS KEPTBOIO Ta BidyBaa 0COOUCTY
obpazy. OTxe, i ocobucTe CUPURHATTS CUTYyaIlil, BUKIIOYHO 0COOMCTA OI[iHKA
(hakTiB Ta TEPCOHAIBHI CY/KEHHST Oy YMHHUKAMU YXBAJEHHST BiIIOBiZHOTO
pimennd. [Hakie xKakyuu, cyjis, ska posTisgjaja CIpaBy, 3aHAATO Pi3KO Ta
eMOIIITHO BifipearyBaJia Ha /il 3asIBHUKA, 1110 CIIPUYUHUIIO TTOpyIieHHs 1. 1 ¢T. 6
E€KIIJI [31]. 3asnaueHa cipaBa sgKHaliKpalle BUKPUBAE IIPOOJIEMY 30BHILIHIX
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BUSBIB TIOBE/[IHKU CY/IJli, BIIMOBIZIHO /IO IIbOTO CY//ISI 3aBKAM MA€ 3aJUIIATUCS
30BHIIIHBO HEHTPATBHUM, OCOOJUBO Y CUTYAIlisIX, KOJIM OJUH 1 TOW CaMUI CKJIaj
CyZly BIIMIOBIZIHO /IO TIOJIOKE€Hb HAIlIOHAJBHOTO 3aKOHO/IaBCTBA B TIeBHIH JiepskaBi
PO3IJIA/Ia€ CIIPaBy Ta MUTAHHS 111010 TPUTATHEHHS /10 BIATIOBIIAJIbHOCTI 32 3JI0B-
KUBAHHS [IPOIECyaJbHUMU IIPaBaMu ab0 HeroBary 10 CyuLy.

Inkonu B mesxkax onniel cnpaBu C€CIIJI koHcTaTye nopylieHHS OJHOYACHO
00’ekTBHOI Ta cy0O’€KTUBHOI HeymepemKeHocTi cyay. Y cupasi Driza v. Albania
3asBHUK CKapKUBCS Ha BijcyTHicTh yiepemxkenocti BC AnGanii yepes Te, 1110
rectepo 3 15 cyiB, sSIKi Meperyisiaau Horo ClipaBy B TOPSIZIKY HATJISILy, BPaXOBY-
1oun TooBy BC Anbanii, Bxke posriisigajiy oro cipaBy B KacalliiiHOMY HOPSAKY
Ta yXBAJIWJIU PillIeHHST He Ha OTO KOPUCTh. [Ipu 11boMy TTPOBA/KEHHS B TOPSIIKY
Harysaay Oyso nopyiiere camuM Tososoio BC Anbanii. Y 1[bOMYy KOHTEKCTI
€CILJI 3a3HaumBs, 1110 MoBTOpHA y4acTh [oosu BC Anbawii y posriisizi ciipaBu 3a
HOr0 K 3BEPHEHHSIM CYIIEPEYUTH BUMOTaM Cy0 €KTUBHOI HEYIEPeKEHOCTI, ajiKe
’KojiHa ocoba He MoKe OyTH OJHOYACHO CTOPOHOIO Ta CY/IEI0 Y BJIACHIH cripaBi.
BozxHowac 6ysi0 KOHCTaTOBaHO HEOTPUMAHHS i 06’€KTUBHOI HEYIEPeKEHOCTI,
ajipke cepen 15 cyaiB, sIKi TeperJisiiajiv ClipaBy 3asiBHUKA, NICTh CYJIIB BXKe
10 HOTO Opasii y4acTh B yXBaJleHHi pimeHHst B iioro crpasi. [Ipu nmboMy Tpoe
CY//IIB MaJIM BUPINIYBAaTU MUTAHHA PO Te€, YU MPUILYCTUINCSI BOHU ITOMUJIKH,
BUPIIIYIOYH CIIPABY /10 1[bOTO, & 1HIII TPU CY/UIL BJKe BUCJIOBJIIOBAIN CBOIO yMKY
3 MPUBOJLY ITi€l CIIPaBU il Yac MiJTOTOBKY CIIPABU /IO PO3TJISAY. 3BaXKAOYN HA
e, €CILJI yxBasmB, 110 y 1Iiii cIpaBi MaJo Micile OJHOYAaCHE MOPYIIeHHsT 000X
KpUTEPiiB HeymnepemkeHocti cyay [32].

Heynepeoacenicmo cyoy 6 Yipaini: npaxmuxa BC

[Tinxonu, Bupobseni y npaktuii €CILJI, mators OyTH cpuitHATI i1 Ha PiBHI
BITUM3HSHOI CyZI0BOI ITpakTuKu. BogHouac anami3 okpemux cynoBux pimenb BC
CBIIYNTH TIPO HASBHICTH CHIPHUX MOMeHTIB 3actocyBanHs npakTuku €CILJI mix
Yyac po3TJISAY Ta BUPIMIEHHS MUATaHb PO BiaBix cymai. Jami namu Gyme posris-
HYTO JIeKiJTbKa NMpUKJIaAiB i3 mpakTuku BC, B SKuX apryMmenTaillisi OCTAaHHbOTO €
BKpail CIPHOIO 3 TOYKHU 30PY MIKHAPOJHUX CTAaHIAPTIB HeyIepeaKeHOCTi CyLy
Ta Teopil IUBIJIBHOTO MTPOIECyaJTbHOTO MpaBa.

Ketic cydoi O. Kibenko: pospiznenns 06’ ekmusnoi ma cy6’ekmuenoi neynepeoiice-
nocmi y npaxmuuyi Beauxoi laramu Bepxosnozo Cyody

B ogxmiii 3i cripas cyani Bemmkoi ITamarun Bepxosroro Cyay (BII BC) O. KiGenko
6yJ10 3asIBJIEHO BiJIBi/Jl, BMOTMBOBAaHUI TaKMMHU OOCTaBUHAMU: a) BUCJIOBJIIOBAH-
HIMU CYIII B IOKTOPCHbKiH auceptarttii 2006 p., B AKiil, 30kpema, TOCTIXKEeHUN
MeXaHi3M IPOIe/lypu MPUMYCOBOTO BUKYITY aKI[iii MiHOpUTApHUX aKIliOHEpiB
(«squeeze-out» ), MUTAHHS [IPO SAKY HOPYUIYETHCS 1y BIANOBIIHOMY ITPOBA/I)KEHHI;
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6) cTaBJEHHSIM Cy/li-I0TIOBia4a 10 MiIHOPUTAPHUX aKIliOHEPiB, sSIKe He 3MiHU-
socs 3 2006 p., 1m0 mATBEPAKYIOTH MyOIiKalis 1iel cyaai Ha ii cTopiHIi B colli-
asbHiil Mepexki Facebook Ta sanmranus cyaii 10 y4acHUKIB CyZ0BOIO IIPOIECY
B CY/IOBOMY 3acianHi; B) MmyOJiYHUME BUCTYIAMU CY/UI, SIKi 3aCBi4yIOTB, 1110
EIMHUM CITOCOOOM 3aXMCTY MPaB MIiHOPUTAPHUX aKI[iOHEPIB MOKe OYTH OCKap-
JKeHHS 1[IHU BUKYIY aKI[iif; T) He3BePHEHHIM 1i K Cy//1i-010Bi/laya /10 BiJI0-
Binnux ¢axisiiB HaykoBo-koncyasratuBHoi paju pu BC cTOCOBHO MMiIrOTOBKN
HAyKOBOTO BUCHOBKY 3 IIUTaHHS, sIKEe CTAJO Ii/ICTABOIO [JIs Tiepe/iadi cripaBy Ha
posrmsn BIT BC [33].

AHastizyroun 3a3HaYeHy CUTYaIlilo 3 TOYKK 30py cy6 €KTUBHOTO Ta 00’€KTUBHOTO
kputepito Heynepemkenocti cyny, BII BC 3aiinsiia 1ocuTh CBOEPIIHY TIO3UIIIIO.
BIT BC naronocuna Ha «ITOMUJIKOBOCTI apTyMeHTY [y4acHWKa CIIpaBu| MO0
TOTO, 10 BiMOBiHO 710 BUCHOBKIB €CILJI wonaiimenwi cymuisu mono ymepe-
JUKEHOCTI Cy/Jll € MiJICTaBOIO /ISl IOTO BUXONY 3 IPOIleCcy», 3ayBasKUBIIH, 1110
«JIJIS1 3aJI0BOJIEHHSI BIIBOLLY 3a 00 €éKmuenum xpumepiem MaioTh OyTH He MIOHAM-
MEHIIT CyMHIBUA OJITHOTO 3 YYaCHUKIB CIIpaBH, a I0CTATHI Mi/ICTaBU BBa)KaTH, 110
cymas He € 6e3cTopoHHIM abo 1o oMy OpaKye HeyIepeasKeHOCTI i yac pos-
TSIy CHpaBWy». 3BakaloyW Ha 3a3HadeHe, 3p00OJIEHO BHCHOBOK TIPO Te, IO aHi
MOBE/IIHKA CY/UII ITiJl Yac PO3TJIAY CIIpaBU Ta NMUTAHHS, SIKI BOHA CTaBWJIA, aHi
HEBUKOPUCTAHHS IIpaBa Ha 3BepHeHHd /10 HayKoBO-KOHCYJIBTaTUBHOI pajiyi 1IpU
BC 1010 HayKoBOro BIUCHOBKY, aHi HayKOBi J0C/IiKeHHsT a00 y6/IiuHi BUCIOB-
JIIOBAHHS, SIKi He CTOCYBAJINCS KOHKPETHO 0OCTaBUH CIIPABH, sSIKa PO3TJIsIIaacs,
He CTBOPIOBAIM 00'€KTUBHUX CYMHIBIB B yIepeIsKeHOCTi cy/ai. 3maBanocs 0,
3a3HavyeHe OOIPYHTYBaHHsS MaJio O MOTATHYTH 32 COOO0 JIOTTYHUI BUCHOBOK TI[O/I0
Bi/IMOBM B 33/10BOJIeHHI 3as1BU 11po BiaBiA. [Ipote y nmizcymky BII BC 3amoBoJib-
HUJIA KJIOMOTaHHS PO Bi/IBIJL CY/III-I01I0BI/Ia4ya, BAAIOUYKUCH JI0 IOCUTh CYMHIBHOTO
OOTPYHTYBAHHS HASIBHOCTI y TIiil crpaBi cy0’€KTUBHOTO KPUTEPIIO HEyIepesKe-
HocTi cyaniB. 3okpeMa, BIT BC 3a3naunia, 110 «BpaxoByIOUM 3HAUEHHS, TKe MA€
Bupimenns crpasu Ne 908/137 /18 niis mpaBoBOi cucteMu YKpaiiu, a TaKOX st
TOTO, MOOU 3a cyb exmuenum Kpumepiem 3 OOKYy CTOPOHHBOTO CIIOCTepirada He
BUHUKAJIN CYMHIBM B HeyIlepe/KEeHOCTI CyJ/Ii-/10TI0BIlaya I/l 4ac BUPINIEHHS
crpaBy, Bemmka [Tamata Bepxosrnoro Cymy 3a10BOTBHSIE KIOMOTAHHS TIPO Bi/IBijL
cynmi-nonosifgaday [33].

Ha namy aymKky, i3 3a3Hau€HUM BUCHOBKOM CY/ly Ba)KKO ITOTOJAUTHCS, 3BAsKAI0OYN
Ha HelpaBUJIbHE MOTPAKTYBAHHS CYIOM KPUTEPiiB 00’ €KTUBHOI Ta Cy0'€KTUBHOI
Heymepe/pKeHocTi cyay B Koutekcri npaktuku €CILL. [liticHo, my6uiuni Buctymnn
CyJJIi 100 IIEBHUX [PABOBUX IIpobeM Ta Ii my6uikaiii, SKi He CTOCYIOThCS
0OCTaBMH KOHKPETHOI CIIPaBH, HEe MaJid OyTH TIiICTABOIO JIJIST BIIBOLY CY/UII, 11O
y3Tro/KyeThest He Jsintiie i3 npaktukoo C€CILJI, ogHak i € ycTaseHow mpakTh-
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KOI0 3apyOisKHUX fepskaB [34, c. 891]. He MoxyTb OyTu miCTaBOIO JIsT BiIBOLY
Cyi 1 IeBHI TBepKeHHs, BUCIOBIEH] Ha KOHMePEeHIisgX Y1 I1i/] yac yOpiuHnX
BUCTYIiB, a00 K JIOMUCH CY/JIi CTOCOBHO TPABOBUX MPoOJeM Oe3BiIHOCHO 10
KOHKPETHOI CIIPaBU y COMIaJbHUX Mepexax [auB.: 35].

BozsHouac, sik 3a3Havyasocst HaMu BHIIE, CyO' €KTUBHUN KPUTEPiil Heylepeke-
HOCTI Cy/ly BPaxOBY€ OCOOHMCTI TIEPEKOHAHHS Ta TOBEIIHKY KOHKPETHOTO CY/II,
TOOTO BM3HAUAE, YN MaB CYI/Is Oyab-sIKi OCOOMCTI yrepe/yKeHHs y crpasi [14],
30KpeMa HueTbest mpo (hakTU4Hi MPOsSBU yiepeaskeHocTi 3 60Ky cymmi [15],
HATPUKJIAJ, TIPOSIBU BOPOsKHEUi ab0 HeZ0OPO3UUINBOCTI MIOA0 CTOPiH, BIJIUB
Ha PO3IOJIJ CrpaBu 3 ocodbucTux npuunH [18], BUCTOBIIOBaHHS y TIpeci IM010
oOCTaBMH CITPaBM Ta CTOPIH /10 yXBaJeHHs pimieHHs y crpasi [36] Tormo. OTixke,
fizleThest Ipo cyO’€KTUBHE CTAaBJEHHS CaMOTOo CY/Ii /10 CTOPIiH y CIpaBi, 1110 3Ha-
XOJAUTh MPOSIB Y WOTO 30BHIiNIHIN moBeminmi. ITpu oMy cy6’ekTrBHA 6E3CTO-
POHHICTD CY//Ii TPE3IOMYETHCH, 1 OTPUMATHU JIOKA3M JJIs i1 CITPOCTYBAaHHA BKpaii
ckaanHo [17]. Came BpaxoByIOUM CKJIAAHICTh OTPUMaHHS J0Ka3iB Cy0' €KTUBHOI
ynepemkenocti, ECITJI y GibiocTi cripaB (hOKYCYEThCS Ha mepeBipIl 00 €KTHB-
HOI HeynepekeHocTi [14], ska i HokanKaHa 3a6e31e4UTH BiZICYTHICTh 06’ €KTHUB-
HUX CYMHIBIB y HEeyIIepe/PKeHOCTI Cy/UIl 3 TOYKH 30py CTOPOHHBOTO CIIOCTepiraya
[20]. ¥YpaxoByioun oOcTaBUHN KOHKPETHOI CITPaBH, CTAE OUEBUIHNM, IO JKOIHITX
i, siki 6 MoryM cBigunTh 1po cy6’ekTuBHY yrepemkenictb cyam O. Kiberko
y 1iii crpaBi BuMHEHO He 0yJIo, a OT:Ke, OOIPYHTYBaHHS BiJBOIY B 3a3HaueHiii
crpaBi cy0'€KTUBHUM KPUTEPIEM HEYTIEPEKEHOCTI CY/y B MOEAHAHHI 3i 3MiTIry-
BaHHSIM I[bOTO KPUTEPIO i3 00’€EKTUBHUM KPUTEPIEM OIIHKU HEYIEePeIsKeHOCTI
3 TOYKM 30PY CTOPOHHBOTO criocTepiraya He Bianosijgae npaktuili CCILJI. Ha
HAIly JYMKY, y 3a3HaueHiil crpasi Oy/u BiZCYTHI HijcTaBu sl 3a70BOJIEHHS
3asIBU TIPO BI/BI/l 3 TOYKM 30PY sIK 00’EKTUBHOTO, TaK i Cy0'€KTUBHOTO KPUTEPITO
HeymepeKeHOCTi Cyy.

Ketic cyooi C. Ilozpibnozo: uu mae 6ymu oonouacue nopyuenns 00 exmuenoi ma
cy6’exmuenoi neynepedrcenocmi 0nst 3a00801eHHSA 810800y ?

[HmM mokazoBuUM KelicoM € yxBasia KacaiifiHoro 1uBiJIBHOTO Cyay y CKJIai
BC Bix 23 mororo 2021 p. y cupasi Ne 757 /7499 /17-11, B siKiii cyaas-a01moBigaq
3asiBUB CaMOBIiBi/ uepes Te, mo Ha posriasa BIT BC Oyio momano HayKoBo-Tipa-
BOBWII BUCHOBOK, TTi/IIMCAHUI 0CO00T0, sTKa HA MOMEHT PO3IJISIY CIIPaBU BUKOHY-
BaJjia 000B’SI3KM 3aBijyBada OAHOrO 3 BijiniB KUIBChbKOro perioHasbHOrO EeHTPY
HarionasiibHol akaziemil MpaBOBUX HAyK YKpaiHu, /ie CyJIs-I0TI0BI/Iay MTpallloBaB,
peari3yioun CBOE TPaBoO Ha HAYKOBY MisLIbHICTD. 3a3HaueHi 00CTaBUHU, HA TYMKY
CYZIl, CBITYMJIA TIPO MOKJIMBICTb BUHUKHEHHSI KOH(JIIKTY iHTEpeciB Ta MOTJIU
CIIPUYMHUTH CYMHIBU B HEyIIepPeyKEeHOCTI i 00’ €KTUBHOCTI Cy/I/Ii-0I0Bia4a i
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yac po3rJysny 1€l cupaBu. AHaII3yl0un CyMHIBU B HeylepeskeHocTi cyay, BC
3ayBakuB, 10 «aHami3 mpakTuku €CILJI cBiquuTh, 10 migcTaBaMu A5 BiIBOLY
CYIIL € o0HouacHe iCHY6anms K cyb eKmuenozo, max i 06’ ekmueHozo Kpumepiie»,
SIK HACJIIOK, Cy/ AIMIIOB BHCHOBKY, III0 BKasaHi y 3asBi PO caMoBiABix oOcTa-
BUHM «CBiflYaTh BUKJIOYHO PO BipPOTiAHICTH iICHYBaHHS JHIe 00'€KTUBHOTO
KPHUTEPIIO, IPOTE HE OBOSATH iCHYBaHHS Cy0 €KTUBHOTO KPUTEPitO», a TOMY OyJin
BIZICYTHI «IIiJICTaBU JIJIsl CYMHIBIB y OCOOMCTIil HEyIepeIKeHOCTi it 6e3CTOPOH-
HOCTI Cy//ii, a BIZAMOBIIHO 1 TIEPENTKOIN I MPOJIOBKEHHS PO3IJISLY CIIPaBU 32
yuacti cyaiy [37]. Hoainstoun mo3uilito cyy moA0 BiZICYTHOCTI IMiICTaB I
BU3HAHHA CY/II yIlepe/)KeHUM depe3 HasBHICTh 3B’S3Ky MiXK CyJ/jief0 Ta uJe-
HoM HaykoBo-koHcymabratuBHOI paau npu BC, He MokeMO, O/THAK, TOTOIUTUCS
3 06rpyHTYBaHHsIM, HajganuMm BC, ajpke oCTaHHE TPSIMO CYIIEPEYUTh TTPAKTHIL
€CILJI, gaxnit HeOTHOPA30BO MiAKPECTIOBAB, IO /IJIsT BUSHAHHS CYIJII yIepeKe-
HUM JIOCTaTHIM € BCTaHOBJICHHSI X04a O OHOTO 3 IBOX KPUTEPIiB HeyIepemKe-
HOCTI cyay — 00’€eKTUBHOTO 260 Cy0’'€KTUBHOTO.

Ketic cy0di B. IIpopoka: uu moxcyms npouecyanvii 0ii cyodie o6ymu niocmaeoio
051 610600y ?

[Toxa30BOI0 B KOHTEKCTI 1pobiieMaTHKy, 1110 po3risaactbes, € yxsana KIIC BC,
noctanoBieHa cyaaeio B. [Ipopokom y cipasi Ne 201/473/17, axa dhaktuaHo
JIETITUMI3Y€ MOKJIMBICTD BIIBO/LY CY//IL 3 IT1/ICTaB BUMHEHHS YU HEBYMHEHHS HUM
mporecyaJbHuX Aiid. Y 1iil crpaBi 6aHK, sikMit OYB CTOPOHOIO y CIIPaBi, 3asiBUB
BizBia cymusam BC Ha Tiii mizcTasi, mo oMy 6yJ0 BiZIMOBJIEHO y 3a/0BOJICHHI
3asiBM TIPO 3YIMHEHHS BUKOHABYOTO MPOBAKEHHsT 6€3 HAJIEeKHOTO MOTHBY-
BaHHs, X04a HUM OyJIM HajaHi IOKa3u BiIKPUTTS BUKOHABYOTO MPOBA/KEHHSI
Ta B aHAJIOTIYHUX CIIPaBax 3a3Ha4yeHi Cy/Ii 3a0BOJIbHSIIN TTOAIOHI KIOMOTAHHSI.
Kpim Toro, 6ankom 3a3Havyasocsi, MO BHACIZIOK BIIMOBH Yy 3a[0BOJIEHHI KJIO-
HOTaHHS PO 3YIUHEHHS BUKOHABYOTO TPOBAJKEHHS 3 OaHKY OYJIO CTSTHYTO
3HauHy cymy komTiB. BC 3a/10BOJIBHUB BijIBi/l, 3a3HaUYMBIIIH, 110 «Ta 0OCTaBUHA,
10, BiZIMOBJIAIOYN y 3YITMHEHHI BUKOHAHHS OCKapKyBaHUX CYIOBUX PillleHb
y Iili PE30HAHCHIN CIpaBi, Cy//Il HE HABeJU 1HIIUX MOTHUBIB JIJId BIIMOBH, OKPIM
BKa3iBKH, 1110 aHAJI3 JIOBO/IB KJIOTOTAaHHS He JIa€ Mi/ICTaBU /IS BUCHOBKY IIPO
HasIBHICTh HEOOXiZIHOCTI 3yNMHEHHSI BUKOHAHHS OCKapKyBaHUX CYJIOBHX PillleHb,
3a HasIBHOCTI TIPOTHJIESKHOT TIPAKTUKK CYIIB 32 CXOKHMX OOCTABUH, CBIYUTD TIPO
HasIBHICTH 00’ €KTHBHOIO KPUTEPIIO IS BIABOLY, KOJIM Yy CTOPOHKM MOKE BUHUK-
HyTH OOTpYHTOBaHUIT CyMHIB y HeytmepekeHocTi cyaai> [38]. Ha namry gymky,
3a3HaveHa CIpaBa € JOCUTD I[IKAaBOIO 3 TOUYKH 30PY PO3YMiHHsI 00’€KTUBHOTO KPH-
Tepifo HeYIePeKEHOCTI Cy/Iy Ta MOKJINBOCTI 3aCTOCYBAaHHS BiZIBOLY SIK 3aC00Y
pearyBaHHS Ha 3aCTOCYBaHHSs /HE3aCTOCYBAaHHSI TIOBHOBAKEHD CY/LY, TUM OiJibIire,
SIKIO TaKi MOBHOBAKEHHSI MAIOTh JAUCKPEIINHY TTPUPOLY.
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Ananiz npaktuku €CILJI cBiguuTh, 110 B OKPpEMUX BUIAJIKAX MOBEIHKA CYI
T yac MPOB/KEHHS y CIpaBi MOKe CBIAYUTH PO HOro/il ynepemKeHiCThb.
HasBHicTb yriepeskeHOCTi yepes MeBHi Jiii Cy//li B CyZI0BOMY ITPOBA/IKEHHI TTOB’sI-
3YETDHCS, SIK MPABUJIO, 13 Cy0'€EKTUBHUM KPUTEPIEM HEYIEPEKEHOCTi BHACTIIOK
fioro/ii BUCJIOBIIOBaHL 200 MOBHU TPOIECYyaJbHUX MOKyMeHTiB. Tak, y crpasi
Filyutkin v. Russia miopyienus: OyJio BU3HaHe yepe3 Te, M0 B MPOMIXKHIN yXBaJi
Cy/ly B KpUMiHAJTbHOMY TIPOBAJKEHHI, Tile 10 BUSHAHHS 3asiBHUKA BUHHUM, CyIs
Ha3WMBaB ITi/ICYZIHOTO «0CO00I0, SIKA CKOLIa 3JI0YNH», a 32 PE3YJIbTaTaMU PO3TIISILY
CIIpaBU BU3HAB Or0 BUHHUM y BUMHEHHI 3704nny [39]. Anasoriyna cutyartis
Masa Mictie y cripaBi Romenskiy v. Russi, ajzke 1ie 0 PO3TJISIAY CIPaBU 1O CYTi,
B YXBaJIi PO Bi/IMOBY Y 33/I0BOJICHHI KJIOIIOTAHHS 1PO 3BIJIbHEHHS 3asiBHUKA HA
1epioJl CIAYXaHHs CIIPABU B CY/Ii, CY/I, BIIMOBJISIIOUN Y 33JI0BOJIEHHI TAKOTO KJIOTIO-
TaHHsI, MOTUBYBAB CBOIO YXBaJIy THM, IO «3asiBHUK CKOIB TSKKHIT 3JI0YHUH», TOOTO
HeTbes PO Te, 10 Cy/ BBA)KaB 3asIBHMKA BUHHMM Ille /0 CYZIOBOTO PO3IJISIY
cIIpaBU Ta yXBajleHHs BUPOKy [40].

[Toka3oBOIO B I[bOMY KOHTEKCTI € crpaBa Vardanyan and Nanushyan o. Armenia,
ne €CIIJI koHcTraTyBaB OPYIIEHHS TIPaBa Ha CIIPABEAJMBUI CYOBUI PO3TJISI,
aJlKe Cy//id, KU PO3IJIsijiaB CIIpaBy, IPUMYIIYBaB CTOPIH /10 YKJIa/JeHHs MUPO-
BOI yTO/I1, TIOTPOKYIOUN IM HECHPUATIUBUMU HACTIIKAMK Yy pa3i BiIMOBU Bij ii
yraanerHs. Cepel iHIIOTO, Cy//Is HATOJIONIYBAaB HA TOMY 3HA4YeHHI, sIKe CY/IOM
Ha/a€TbCd (aKTy BIIMOBM CTOPIH MiNMKUCATH MUPOBY YTOAY [IJIS TIOJIAJIBIIIOTO
npoBa/pkeHns. Ha nymky €CILJI, 3aznaveni dhakTtu nanm 3asgBHUKY [1PaBO
OOTPYHTOBAHO CYMHIBATHCSI B TOMY, 1[0 Y BUIA/KY, SIKIIO BiH HE MOTOAWTHCS HA
NIPY>KHE BPETYJIOBAHHS CIIOPY, 1€ HETAaTUBHO BIJIMHE HA PE3YJbTaTU PO3TIISLY
rioro crpasu [41].

B oxpeMux Bumajakax HeylepeKeHiCTb Cy/ly MOXKe OLIIHIOBATUCS KPi3b IIPU3MY
BUKOPHMCTAHHS CY//IEI0 TTOBHOBa)KEHbD i3 Cy/l0BOTO Keiic-menemkmenty (judicial
case management), 110 Hapa3i € MOIYJIAPHUM IHCTUTYTOM Y 3aKOHOJIaBCTBAX
3apyOisKHUX epkaB [42]. ¥V 3apyOixkHiii giTepaTypi B KOHTEKCTI HEYIIEePeIKeHO-
CTI CyZly B 11} IJIONMHI [TePeyCiM IOCTAE MUTAHHA 100 MOKJINBOCTI HAJITICHHS
cyaai OibIT aKTUBHUMU TTOBHOBA)KEHHSIMU B CYZOBOMY TpOIieci (HATPUKIIA,
po3’sACHEHHSI CTOPOHI 0COOJIMBOCTEI CYZIOBOTO IPOBAIKEHHS Ta OKPEMUX Jil,
iHdopMyBaHHS CTOPIH OO HEOOXIAHMX y CIIpaBi I0Ka3iB, CTPOKIB IIO30BHOI
JTABHOCTI Ta MPOIeCyaJbHUX CTPOKIB TOIO) Y BUIAJAKY PO3TJSAY MaJTO3HAUHUX
CIOPIB Ta 3a BijicyTHOCTI 1podeciitHoro npeacraBuuka |34, c. 874—875]. Ha narry
JIyMKY, BpaXOBYIOUM Cy4YaCHi TEHEHII1 /10 CIIPOIIEHHS IIUBIJIBHOTO CY/IOUMHCTBA
Ta TeH/IEeHIlii BBEJIEHHS ITPaBUJI CY/IOBOTO Kelc-MeHeKMEHTY, TaKi TTOBHOBA)KEHHS
CyJ/Ii 32 YMOBHU 1X peaJsiidallil B MekKax, HaJlaHUX 3aKOHOM, He IIKOJATh CY/IiB-
CBbKIl HeyTepe/’KeHOCT] Ta He TIPUBAIOTh 11.
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Y 3B’s13Ky 13 3a3HaU€HUM BUHMKAE NMUTAHHS MIOJI0 MOKJIMUBOCTI 3aKPillJIEeHHS
MOPYIIEHHS MPOoIeCyaJbHOTO 3aKOHO/IaBCTBA K OKPEMOI Ii/ICTaBU IJIs1 BiIBOY
CY/LiB, IIPO IO IHKOJIM 3a3HavyacTbes B Jiteparypi. Ha Ham norssia, nomai6Hi
MPOTIO3HILIi € HEOOIPYHTOBAaHUMH, aJlKe 3aBIaHHSAM IHCTUTYTY BiIBOIY € 3a0e3-
meveHHs ocobaM TpaBa Ha HeyINepeKeHWil CyJ0BUI PO3TJsil, a He OOPOTHOA
i3 MopyIIeHHSIMY HOPM IIPOLECYAJIbHOTO IpaBa 3 OOKY CYAJIL Iijl 4ac PO3LIIsiLy
CIIpaBH, MO € 3aBJaHHAM aleJIAIiiHOTO Ta KacalliifHOTO Tepersay CyA0BUX
pillleHb, 2 B OKPEMUX BUIAJKAX 1 THCTUTYTY AMCIMUIITHAPHOI BIITOBIAIbHOCTI
CY/UIB.

Boxnouac, y anamizoBaniii cripasi BC nutantst cTaBUTBCS HaBITh OLIBII TTHPOKO:
YW MOXK€ 3aCTOCYBAHHS JMCKPEIifHOTO MMOBHOBAKEHHS CY//Ii Ta HEBMOTHUBOBA-
HICTh YXBaJIM Cy/ly CTAHOBUTH IIi/ICTaBU /151 BiZIBOAY? BBaxkaemo, 1110 B 1IbOMY
BUIIAJIKy MOKHA TOBOPUTHU 1IPO HEBMOTHMBOBAHICTH CY/IOBOTO PIIlIEHHS SIK MTOPY-
merHst rapanTiii . 1 ct. 6 €KILJI, mpore KIacHuHIM 3acO60M MOIOJAHHS TAKUX
HEJIOJTIKIB € OCKapyKeHHs CY/I0BOTO pillleHHs, a He BiiBi/. MoXHa 3ayBakKuTH,
o0 y Iili KOHKPeTHiil yxBaJi #jaerbest npo BiABia cyaniB BC, ockap:keHHs
HEBMOTHBOBAHOCTI aKTiB AKUX (GaKTHYHO He TiepeabdadacThest uyepes Te, mo BC e
cy/oM HaiiBuol iHcrauiii. [Ipore daxtnyno 3aznavene pimenns BC npunyckae
MOKJIUBICTD BiZIBOLY CY//IB 32 BUKOPUCTAHHS/HEBUKOPUCTAHHS 1X IUCKPEITiii-
HUX MOBHOBa)keHb (Y 1bOMY KOHKPETHOMY BUIIQJIKy HE3a/I0BOJIEHHS KJIOIO-
TaHHS PO 3YIMHEHHS MPOBA/KEHHS Y CITPaBi), IO 3/IIMCHIOETHCS Ha Ii/ICTaBi
orinku iumoro cyaai BC, akuii He BXOAUTH 70 CKIALY CYAY, SKOMY 3asBJIEHO
BizBiA. Ha Hairy aymKy, ani He3rojia 3 polecyaJbHUMHU isIMU CY//I, aHi Cy/I0Bi
pillleHHs B IHIIUX CIIPaBax, IOCTAHOBJIEHI CY/I/Iel0, aHI HEBMOTUBOBAHICTb OKpe-
MUX CYJOBMX PillleHb He MOXKYTb OyTH IICTaBOIO s BigBoxy cymaui. ITporu-
JiesKHe TTOTPAKTYBaHHS NTPUHIUILY HEeyIepeXKeHOCTi Cy/ly Ta IHCTUTYTY BiIBOLY
CyIepevynTh Teopii IMUBIIBHOTO TPOIECYaTbHOTO TpaBa Ta MICTUTH MOTEHIHI
PU3UKHU 3 TOYKM 30py edeKTy /s Cy/0BOi NMPAKTUKU CY/IiB HUKUYOI 1HCTAHIIII.
Braszane pimenns GakTUYHO JIETITUMI3YE MOXKJIWBICTD 3aJ0BOJIEHHS BiZIBOIY
CYJI/II Ta TOJIAJIbIIIe MOTO YCYHEHHS BiJl PO3TJISA/Yy CIIpaBU Ha IMiICTaBl yXBaJeHHS
HEBMOTHBOBAHUX pillleHb, MOPYIIeHb HOPM IPOIECyaJbHOTO IIpaBa Ta BUKOPHU-
CTaHHS1/HEeBUKOPUCTAHHS TUCKPEIIITHNUX TOBHOBAXKEHD, 1110 MOKe TOTSATHYTHU 32
c0060I0 KOHKYPEHIIII0 MiK TIPOIelypaMi OCKAp;KEHHST Ta BiZIBOLY B Cy/laX HIKUMX
iHCTaHIIIH, 3Baskatroun Ha 06OB’I3KOBICTh BpaxyBaHHs mo3utiiit BC mpu poarisizi
CIIpaB Cy/laM¥u HUKYUX IHCTAHITIN.

Bucnosku

HeyniepemxeHicTb cy/ly € HeBiJl EMHUM €JIeMEHTOM BEPXOBEHCTBA ITpaBa Ta IpaBa
Ha CIIpaBeUIMBHIA Cy10BHiT po3rJisil. KiiouoBy posib y po3pobieHHI MiKHAPOIHIX
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CTaH/IapPTiB HEyIepe/sKeHOCTI Cy/ly B MesKaX €BPOINEeHChbKOTO PerioHy Biirpaiu
m. 1 ct. 6 €EKILJI Ta npaktuka €CILJI mono TaymadyeHHsT Ta 3aCTOCYBaHHS ITi€i
crarti. ¥ cBoiil nmpaktuili €CILJI mporonye ayambHU#l MiAXiA 10 Heynepemke-
HOCTI CY/Iy, BHOKPEMJIIOI0UN CyO'EKTUBHY Ta 00'€KTUBHY HEYIEPEIKEHICTD CY/LY.
Cy0'exTHBHA HeyIEPEKEHICTh Cyy Ma€ MepCOHATBHUN XapaKTep Ta BiaOuBae
nepeayciM BiJICYTHICTh OCOOMCTUX yTIepe/’KeHb CY/Ii CTOCOBHO CTOPOHM abo
CIIPaBH, a TAKOX BIJICYTHICTb MOTO 3aiHTEPECOBAHOCTI y pe3yJibTaTaX CIIpaBu.
O0’ekTHBHA HeylepeIKeHICTh cyay mepenbadae HeoOXiaHICTh 3abe3medeHHst
BUJIMMUX TapaHTIll Heylepel:KeHOCTI Cy/ly TPU PO3IJsiii KOHKPETHOI CIipaBu
3 OOKy Oy/Ib-SIKOrO CTOPOHHBOTO crocTepirada. OcTaHHE sIKHAWsICKpaBile Bij-
OMBAETHCS Y CEHTEHINI «IIPaBOCYA/sI He JIMIIe Ma€ 3AiCHIOBATUCS, MaE OyTH
BUIHO, 1[0 BOHO 3/iCHIOETbCsT> (Justice must not only be done, but must also be
seen to be done).

3a cy4acHHUX YMOB Ha PiBHI 3apybiKHMX 3aKOHOAABCTB TaKOK PO3PI3HSIOTH /Ba
CTaH/APTU HeyIepe/sKeHOCTI Cy/ly — CcTaHAapT (haKTUYHOI 1 cTaHAApT BUAMMOI
HeyIepeyKeHOCTI, 10 BUKOPUCTOBYIOThCS /IS BUSHAYEHHS Cy0 €KTHUBHOI Ta
00’eKTUBHOI HeyIepeKeHocTi cyay BianosigHo. Crangapt hakTUIHOI HeyIepe-
JKEHOCTI BUMarae /il yCYHeHHs CY//U BiJl PO3IVISIY CIIPaBU 3'sICYyBaHHS HasiB-
HOCTI (DaKTUYHOTO YTIepe/KeHOr0 CTaBJIEHHS /0 CTOPiH Ta HaBe/leHHs JJOKa3iB
npboro. HaroMicTh cTaHIapT BUAMMOI HEyIepePKeHOCTI BU3HAE JOCTATHIM /I
YCYHEHHS Cy/JIi iCHYBaHHSI CYMHIBIB y HeylepeKeHOCTI Cy/ly 3 TOYKU 30py
TPETHOI He3aiHTepecoBaHOi 0co6U. Y GIMBIIOCTI HAIOHATBHUX 3aKOHOIABCTB
3apa3 BimOUTHUil IPyTHil CTAaHIAPT, SIKUH J03BOJISIE YCYHYTHU CYUIIO Bijl PO3TIISIIY
CIIpaBM He JIMIE Y BUTIAJKY HASABHOCTI CyO’€KTHBHOI yIIEePEIKEHOCT, OHAK, 1 3a
HAsIBHOCTI 06’€KTUBHOI YIIEPEZKEHOCTI, 10 He 3aBXKIM MOKe OYyTH J0BejieHa Ha
i/IcTaBl KOHKPETHUX JIOKa3iB, K1 JIOBOJATH MEePCOHAIbHI yIepelKeHHs CYJI1
MO/I0 CTOPIiH.

AHasti3 yKpaiHChKOTO IIUBIJIBHOTO MTPOIECYaThHOTO 3aKOHO/IABCTBA A€ TTi/ICTABU
3pOOUTH BUCHOBOK, IO TIPOIECYATHHUMHU TAaPAHTISIMUA TTPUHITUITY HEyTepeKe-
HOCTI CyJly € 3aKpillJIeHHsI KOHBEHI[IHHOrO MeXaHi3My 3aXUCTy IIpaBa Ha Heylle-
pemkenuii cya y koutekeri m. 1 cr. 6 €KILJI, 3akpimrenns B [IITK nponexypu
BimBoay cymaiB (ct. 36—37 IIIIK Ykpainn) Ta mpaBuia BU3HaAUY€HHS MiACYAHOCTI Y
cIIpaBax, Jie OJHIE€I0 31 CTOPIH € ¢y abo cyaas 1poro cyay (cr. 26 IITK Ykpaitu).

Amnaniz npaktuku BC cBiunTh, 10 OCTAaHHIM 3aTaJOM IIPY BUPIIIEHH] TUTAaHHS
IIPO BifIBi/l Cy/IIB YacTo 3ilcHIOETbC TTocuaants Ha mpaktuky €CILJI crocoBHO
HeymnepekeHocTi cyy. BomHouyac HaBenmeHi Butle kelicu i3 mpakTuku BC cBiz-
4aTh, 1[0 OCTAHHIM He IMOBHOIO MipOIO CIPUUHSATI MiIXOAU /10 HeyIlepeIKeHOCT1
cyny, BupobJeni y npakruii €CILJL. Tak, MOKHA TOBOPUTH IIPO BUIIAAKU HeIpa-
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BUJIBHOTO TIOCHJIAHHS Ha CyO'€KTHUBHUI Ta 00’ €KTUBHUIN KPUTEPIi HEyTIePeIsKeHO-
CTi Cy/y, 1X 3MIIIIyBaHHs, @ TAKOK OKPeMi BUIIQJIKU MPSIMO MMPOTUJIE;KHOTO TO3UITi1
€CILJI 3acTocyBaHHs 3a3HaYeHUX KPUTEPiiB. JIMCKYCIITHOIO TaKOK € MpaKTUKa
KIC BC, gakuii hpakTU4HO M03BOJSIE MOKIUBICTD 3aJI0BOJIEHHS BiJIBO/Ly depe3
OIIIHKY MUCKPEIiHUX MOBHOBA)KEHD CY//Il y MPOBAKEHHI, 1110 3/IaTHEe CTBOPUTH
KOHKYPEHIIII0 TTPOoIle/lypy OCKap;KeHHs Cy/IOBOTO PIllIeHHST Ta MPOIelyPH BiIBOY
B CyJlaX HUKYUX THCTAHITIA.

Henpasunbhe tiaymauenns BC KOHBEHIIIHHUX MTiXO/IB /10 TIyMadyeHHs MixKHa-
POJIHUX CTaH/APTiB HEYTePeI:KeHOCTI Cy/ly Ma€ CUCTEMOYTBOPIOBATIbHUM BIIJIUB
Ha MPaKTUKY CY/iB HUKYUX 1HCTAHIIIA, IO MOKE MAaTU HACJIJKOM MOPYIIeHHSI
BUMOT HeyTepezkeHocTi cyy, chopmoBanux €CILJI, yepes BiaTBOpeHHS cynamu
HUKYMX iHcTaHi mpaBoBux noauiliii BII BC, gxki cynepeuars miaxomam €CILLL
3Bajkaloun Ha 3a3HauveHe, OKpiM pedopMyBaHHS IUBILIBHOTO TTPOIECYATbHOTO
3aKOHO/IaBCTBA, IIE€PIIOYEPTOBUM 3aB/IaHHAM MA€ CTATU TAKOXX CHPUNUHATTS
CYZIOBOIO TIPAKTUKOIO BiZITOBIIHUX aJTOPUTMIB OIIHKU CyZy Ha Heylepeske-
HicTh, BupobaeHnx €CILJI. 3azHaueHe mUTaHHS MOTPEOYE CUCTEMHOTO BUBYEHHS
Ta JOCTI/PKeHHS 3 TOYKHU 30pPY SIK MPOIECyaJbHOTO, TaK i eTUYHOTO acCleKTy
HeyIepeKeHOCTl Cy/I/IiB, 0 PO3IJISIAETHCS Yy pa3i NPUTATHEHHS CYAIIB /10
JIACITUTLIIHAPHOI Bi/IMOBIIATbHOCTI 32 TIOPYIIIEHHS BUMOT TIPUHITUILY Heylepe-
JKEHOCTI CY/LY.
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OG6’eKT CyMKHUX NnpaB Op2aHi3auii MOBAEHHSI

AHHa CepriiBHa lUtedpan*
Haykogo-0ocnioHuti iHcmumym iHmenekmyaneHoi enacHocmi HAlpH Ykpaitu,
Kuis, YkpaiHa
*e-mail: anna_shtefan@ukr.net

Anoranis
Cmammio npucesueno xapaxmepucmuyi 00’ ckma CYMiNCHUX npas op2anisauii MoGIeHHs.
IIpedmemom docridmcenns ¢ npasosa peziamenmauis U4bozo 06’ekma y saxonax Ykpa-
inu <«Ilpo menebauenns i padiomosaeniss, <IIpo asmopcvke npaso i cymixcni npasa»
1993 p. ma Iueinvrnomy xodexci Yipainu, HOpMU SKUX MPUBATUT UAC MICMULU KO3,
i 3axoui Yxpainu <IIpo asmopcvre npaso i cymixcui npasa» 2022 p. Mema cmammi
noAsi2ae Y HAOANHT KOMNICKCHOI XAPAKMEPUCTIUKI NPOZPAMU OP2ANHI3AUTT MOGLCHHS K
00’ eKxma CymijNcHuX npae ma susnauenmi i cniesionowens 3 nepeoauero OP2ani3ayii Moe-
aennst. Jlocaiowcennst nposedeno i3 3acmocysantsm icmopuuinozo, NopieHAIbHO-NPACO-
6020, (POPMAILHO-IOPUOUUINOZ0, DIALEKMUUHO20 MaA J02iunux Memodie. OOTpynmoeano, uo
nepedaua y pasi Has6HOCNI MEOPUO20 BHECKY 6 1i CMEOpenis ¢ ycuum meopom (padione-
pedaua) abo aydiosisyarvium meopom (meiesisiina nepedaua), akuil Mae 30amuicmo 00
asmopcvko-npasosoi oxoponu. CYMINCHI Jc NPasa 0pzani3ayitt MOGIEHHS NOUUPIOTOMbCS
Ha cykynuicmo nepeday ma MuUx Mamepians, 00 eONanux y npozpamy opeamisayii Mog-
JIeHHs, a He Ha oKpemi cxkaadosi uiei npozpamu. Taxuil nidxio eidobpasceno i 6 Hopmax
nogozo 3axony Ykpainu «IIpo asmopcvke npaso i cymixcni npasas 2022 p. Busnaueno,
W0 NPoZPama OP2ani3auii MosienHs He MOMmoNCHA CKAAOeHOMY MEOPY, ii npasosa oxopona
OXONJIIOE PE3YTLMAMm He meopuozo 0060pYy i YnopsaoKyeanis nesHux Mamepiaiie, a opea-
Hizauiinol i mexniunoi JisibHOCME 3 KOMNOHYSAHHS NeGHUX 00 EKMI6 Y ULIICHY Npozpamy,
AKA MPAHCTIOEMBCS MOBHUKOM 3G NEGHON CIMKON MOBIEHHS.

KmouoBi cioBa: mporpaMa opraHizailii MOBJIEHHS; aBTOPCbKe MPaBO; CyMi’KHI TIPaBa;
iHTeJIeKTyaJbHA BIACHICTb.
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Abstract

The article is devoted to the characteristics of the object of related rights of a broadcasting
organization. The subject matter of the study is the legal regulation of this object in the
Laws of Ukraine "On Television and Radio Broadcasting”, "On Copyright and Related
Rights" of 1993, and the Civil Code of Ukraine whose provisions contained conflicts for
a long time, and the Law of Ukraine "On Copyright and Related Rights" of 2022. The
purpose of the article is to provide a comprehensive characterization of the broadcasting
organization program as an object of related rights and to determine its relationship with the
separate show of the broadcasting organization. The study was conducted using historical,
comparative legal, formal legal, dialectical and logical methods. It is substantiated that
a separate show, in case of a creative contribution to its creation, is an oral work (radio
show) or an audiovisual work (television show) capable of copyright protection. Related
rights of broadcasting organizations extend to a set of shows and other materials combined
in the program but not to individual components of this program. This approach is also
reflected in the provisions of the new Law of Ukraine "On Copyright and Related Rights"
of 2022. It is determined that the program of broadcasting organization is not identical
to a composite work since its legal protection covers the result of not creative selection
and arrangement of certain materials but organizational and technical efforts to compose
certain objects into a complete program.

Keywords: broadcasting program; copyright; related rights; intellectual property.
Beryn

3riIHO 13 3aKOHOABCTBOM YKpPaiHU OpraHisallii MOBJIEHHS € Cy0'€KTaMu CyMisK-
Hux mpaB. OHaK JOHe[aBHA MPaBOBa PerjiaMeHTallist 00’€KTa, 010 SKOTO
BUHMKAIOTh IIpaBa OpraHisalliii MOBJIEHHS, He MaJia JOCTaTHbOI YiTKOCTi. 3aKOH
Vrpainu «IIpo aBropchKe 1paBo i cymixai mpasa» 1993 p. [1] BusHaBaB 06’ekToM
CYMUKHUX IpaB Iepenadi (mporpamu) opraxisaiiiii MosjieHHsd. Y [{usiibHOMY
kozmekci Yipainu [2] (mani — LK) 1eit 06’ext BusHauaBcs sk mporpamu (mepe-
madi) abo mepemadi (IIporpaMu) opraHisaliii MOBJIeHHs. 3a3HayeHi HOpMaTHB-
HO-TIPaBOBI aKTU HaJlaBaJid IIporpami i mepepadi CMHOHIMIUHE 3HAYEHHS, Y TOU
vac sk 3akoH Ykpainu «IIpo Tenebauents i pagioMoBiieHHs» [3] po3aMexyBaB 1ii
00’eKTH Ta BU3HAUYMB iX 9K yacTuHy (mepeznayda) i mise (mporpama). Ipu mipomy
TJIyMayeHHs [TOHATTS «Ilepeaday JAaBaJio MiJICTaBu PO3IJISANATH 11 K TBIp 1, Bij-
MOBITHO, 06’EKT aBTOPCHKOTO TIPaBa.

Y 3B'S13Ky 3 MM TIOCTAJIO MUTAHHS, M0 caMe € 00'€EKTOM CYMIKHUX IPaB Opra-
HizaIlill MOBJIEHHS, a JOKTPUHAJIbHI CIIpOOM JaTH BiJIOBIAb HA HHOIO IIPUBEJIN
1o (hopMyBaHHsI TPHOX pisHUX KoHIenIiil. Haiibiapiuioro momupenus nabysia
NYMKa, M0 CYMIKHUMW TTPAaBAaMU OXOPOHSTIOTHCST OHOYACHO 1 OKpeMa Tiepeaya,
i mporpama opranizailii MOBJIEHHsI K CYKYITHICTb repenau [4, c. 401; 5, c. 93,
96; 6, c. 10]. 3riaHo 3 APYro0 TOYKOIO 30py 00'€EKTOM CYMIKHUX TIPAB € JIHIIE
nporpama, pHu IIbOMY IIpaBOBa KBasidikallis mepepadi 3/iiicHeHa TO-Pi3HOMY.
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H. €. dpkina 3anpononyBasa BBakaTu 00’ €KTOM CYMIKHUX IIPaB IIPOTPaMy
MOBJIEHHS, /10 CKJIQLY SIKOI BXOJUTD Ilepesiaya, Py I[bOMY «Ilepeiadya MOBJICHHS
MOBUHHA OXOPOHATHUCS K YacTuHa mporpamu» [7, ¢. 10]. Orxe, 1ni o6uaBa
o0’extn BimHeceHo no chepu cymizkaux mpas. 1. A. Crpoiiko oOrpyHTyBaa,
1110 00’€KTOM CYMIKHMX IIpaB € IIporpamMa opraHisailii MOBJIEHHs, TOAI K Iepe-
mada — 1e 06’eKT aBTOpCchKOro mpasa |8, c. 25]. IIpubiyHUKN TPEThOTO MiAXOLY
JUAIIIN BUCHOBKY, IO CYMIKHUMU IIPAaBaMU OXOPOHSIETHCS «IIpoliec Tepesadi
(cnoBimenHs ) mporpam (Tepeziad) opraHisaiisiMu MOBJIeHHS» |9, ¢. 144], «iportec
3IilicHEeHHST MOBJIeHHs (IIOIIMPEHHs CUTHAJY 3a J0IIOMOIOI0 TEXHIYHUX 3ac00iB
3B’s13Ky)» [10, c. 56].

[Teprroro ciunst 2023 p. HabpaB unHHOCTI HOBUI 3akoH Ykpaiuu <«IIpo aBTop-
CbKe TpaBo 1 cyMmixHi mpaBay, npuiiaatuit 1 rpyansa 2022 p. [11]. ¥V nupomy
3akoHi 00’€KTOM CYMiKHHMX TIpaB OpraHisailiii MOBJIEHHsSI BU3HAYEHO MPOrpamy
oprasisailii MOBJIEHHSI — IO€HAHY €IMHOI0 TBOPYOIO KOHIIEIIIEI0 CYKYITHICTh
nepegayd (Tejepajionepenay), iHIIUX TBOPIB Ta/a60 06’€KTiB CyMiKHMX ITIpaB,
sJKa Ma€ TOCTIHY Ha3BY 1 TPAHCJIOETHCA PAJIOMOBHUKOM YU TeJEMOBHUKOM
3a 1eBHOIO CiTKOI0 MoBJieHHS (11. 40 ct. 1, . 4 u. 1 cr. 34). IIpaBoBuii craTyc
nepesayi (Tesepajionepesaydi) y HopMax 3aKOHY He KOHKPETU30BAaHO, a OTXKe,
HE3PO3yMLJIO, YN OXOPOHSIETHCS BOHA CYMIKHUMU IIpaBaMU Yy CKJIaJl IIporpaMu
OpraHisailii MOBJIEHHS, Y1 € OKPEMHUM 00’€KTOM, SIKUII Ma€ 3aTHICTh /10 aBTOP-
CBKO-TTPABOBOI OXOPOHMU.

Oxpim ToTO, CITi/I ypaxoByBaTH, 1110 Ha PiBHI BcecBiTHROI opranisailii iHTeJIeKTy-
aJIbHOI BJIACHOCTI TpHBa€e poboTa HaJ PO3POOKOI0 HOBOTO MiKHAPOIHOTO J0TO-
BOPY TIPO OXOPOHY TIPaB OpTaHi3alliii MoBJeHHs. ¥ 4. 1 CT. 3 TIPOEKTY TOTOBOPY;,
migrorosienoro 4 Gepesust 2022 p., 06’€KTOM TIPaBOBOI OXOPOHU BU3HAYEHO
CUTHAJ, SIKUWI Hece IPOrpaMy Ta BUKOPUCTOBYETHCS OPraHi3ailisiMi MOBJICHHS
I TpaHcssniin [12].

To 1110 3k Ma€ OXOPOHATHUCA CYMIKHUMHU TpaBaMU — TIPOrpaMa opraHisailii MOB-
JIEHHSI, TIPOIIEC CIIOBIIIIEHHS TPOTPAMU YU CUTHAJI, IKUI Hece MPorpamy, — i SKuM
00’eKTOM TIPaBOBOI OXOPOHU € OKpeMa Tiepenada (rerepamionepenaya)? Hamganus
BI/INOBi/Iell HA 3a3HAaY€H] MUTAHHS € METOIO 1[bOTO JIOCJI/IKEHHS. Y CTaTTi TaKOXK
Oy/ie 3IiiCHEHO aHaJTi3 OCHOBHUX IOJIOKEHh HOPMATHBHO-ITPABOBUX aKTiB y cdepi
OXOPOHU TIPaB IHTEJIEKTYaJIbHOI BJACHOCTI OpraHi3alliii MOBJIEHHSI, 110 103BOJIUTH
MIPOIEMOHCTPYBATH TJIMOWHY MOPYIIeHOT TIPOOIeMaTHKH.

Marepiaim Ta MeTOAU

[TinroToBKy 1€l CTATTI TPOBEIEHO i3 3aCTOCYBAHHAM HU3KU METO/IiB HAYKOBOTO
[i3HAHHSH, SKi CIPUSIA 3AIHCHEHHIO 06’€KTUBHOIO 1 KOMILIEKCHOTO PO3TJISILY
MUTaHb, 1110 OXOILIIOIOTHCS METOI MOCTi/KeHH. [cTOpUuuHUil MeTo/ 1aB 3MOTy
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BCTAHOBUTH eTanu (pOpMyBaHHSI 3aKOHOIABYMX T10JI0KEeHb Y cepi OXOPOHU TTpaB
IHTeJIeKTyaJIbHOI BJIACHOCTI OpTraHi3alliil MOBJeHHs. 13 3acTOCyBaHHSIM TOPiB-
HSLTBHO-TIPABOBOTO METO/Y BUSIBIEHO PO3OIKHOCTI MiK MOJOKEHHSIMU HOpPMa-
TUBHO-TIPABOBUX aKTiB, YAHHUX HA BIJIIIOBITHOMY eTalli PO3BUTKY 3aKOHO/IaBCTBA.
DopMasbHO-IOPUINYHUI METO/I BUKOPUCTOBYBABCS JIJIsT TIYMAYeHHS MTOJIOKEHb
3aKOHO/IaBCTBA 1110/I0 OXOPOHU TIPaB iHTEJeKTyaJbHOI BJIACHOCTI OpraHisaltiii
MOBJIeHHS. [[ialeKTHYHuiT MeTo/ Mi3HAHHS TPABOBUX SBUIIL CIIPUSIB PO3KPUTTIO
CYTHOCTI TIOHSATH «Ilepejiaya (Tesernepeadya) OpraHisailii MOBJIEHHS», <IIpOrpaMa
oprasisailii MOBJIEHHSI», «CUTHAJI, 1[0 Hece MPOorpaMys, «Ipollec CIOBINeHHS
nporpamu». JIoriyHi MeToM aHai3y 1 CUHTE3y JI03BOJINJIA BUBECTH KOMILJIEKCHE
3HAHHS TIPO 00’€KT CYMIKHUX TIpaB OpraHi3ailiii MOBJICHHSL.

Pe3yJII)TaTI/I Ta OﬁI‘OBOpCHHf[

Tnymauenns 06’ekma cymincHux npas op2anizauiii MoeieHHA Y 3aK0H00AE-
cmei Ykpainu

ITpobaema kBasidikamii 06’ekra mpaBa iHTeJEKTYaabHOI BJIACHOCTI opraHisaitiit
MOBJIEHHSI BUHUKJIA Y BITYM3HSIHOMY 3aKOHOABCTBI 3 HAOpaHHSIM YMHHOCTI 3aKO-
Hamu Ykpainu «IIpo temebauenns i pagioMmoBieHHsI» Ta «IIpo aBTOpchbKe mIpaBo
1 cyMixkHI 1paBay, mpuitHaATUMEU BifAnoBigHo 21 Ta 23 rpyaua 1993 p. [Iporsarom
MOMANBITNUX IECATU POKIB I1i 3aKOHO/IABYI aKTU TO-PI3HOMY BU3HAYaJU CKJAJ
00’€KTIB, OO SIKUX OXOPOHSIIOTHCS TIPaBa OPTaHi3alliil MOBJEHHS, i PEXKUM iX
IIPaBOBOI OXOPOHH.

Y cr. 36 mepBuHHOI pepakiii 3akony Yipainu «IIpo TerebayeHHs i pagioMOB-
JIEHHS» 32 TeJIepaloopraHi3alli€lo 3aKpiIlIIoBAJIOCS aBTOPChKE IPaBO HA CTBOPEH1
Heto nepenavi (¢inbmu) i nporpamu. [IpuitngaTuii Ha aBa AHI NisHille 3aKOH
Ykpainu «IIpo aBTopchke 1mpaBo i CyMizKHI 1paBa» BiJHIC OpraHi3allii MOBJIEHHS
1o cy0’ekTiB cymizkHuX 1paB. OaHaK 3MicT HOpM 3aKOHY He JI03BOJISIB OJHO-
3HAYHO BCTAHOBWTH, SIKUU caMe 00’€KT OXOPOHSIETHCS CYMIKHUMMU IpaBaMHu.
OKpeMoro MoJIoKeHHsI, sike 0 BU3HAYaJ0 Mepesik 00’€KTiB CyMiKHUX TIpaB,
y MepBUHHINA pemakiii 3akony He OyJo. Y 4. 3 cT. 32 3aKOHY BCTaHOBJIIOBABCS
KpPUTEPili OXOPOHU CYMIKHUX TPaB OpraHiszallii MOBJIEHHS — 3IHCHEHHS Tiepe-
Jladl 3 1epesiaBadiB, pO3TAlllOBAHUX HA TEPUTOPil YKpalHU. Y IIbOMY IOJIOKEHHI
TEPMiH «Ilepe/layas» BXKMBABCS y 3HAUEHHI ITpollecy IepejiaBaHHs curHamty. Boj-
Houac y cT. 35 3aKOHY B IE€PeNiKy IpaB opraHizalliii MOBJIEHHsSI BKa3yBaJIOCs iX
BUKJIIOUHE 1TPABO JI03BOJIATH ab0 3a00pOHTH 1yOJIiuHe CHOBIIIEHHS CBOIX MTPO-
rpam, BiZITBOPEHHST CBOIX Iepesiad, CIOBilieHHs B edip, 10 MPoBoAax i myOsiuHe
CTIOBIIIIEHHsI Tiepesiad Ta 3a00POHSITH TIOIUPEHHsT CUTHAJY, 10 Hece Tepeadi,
PO3MOBCIO/IKYBAJIBHUM OPraHOM, ISl SIKOTO I1eil CUTHAJI i3 CyIyTHHUKa He IIPU-
3HAUaBCs. Y IbOMY pasi «Iepefaya» BUCTyIATA BKE HE TIPOIECOM, a 00’ €KTOM
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MOpsI/L 13 TTPOrpaMolo, OJIHAK CITIBBIJIHOIIEHHS IIUX TE€PMiHIB Y HOpMax 3aKOHY
He PO3KPUBAJIOCSL.

Y 2001 p. 3akon Ykpainu «IIpo aBTOpCchbKe mMpaBo i cyMmixKHI mpaBa» 0yJs0
BUKJIA/IeHO B HOBill penakiiii [13], ska y m. «B» 4. 1 cT. 35 KOHKpeTu3yBaJa,
o0 00’€KTOM CYMiKHUX IpaB € Tepeaadi (IporpamMu) opraHisaiiii MOBJICHHSI.
[TompaB/a, B iHIIMX HOpMaxX 3aKOHY 00'€KTOM CYMIiKHUX ITpaB 3a3HadvaIacs TO
nepegada (4. 3 ct. 44), To iporpama (crarti 41, 42) okpemo. CyTHiCTh 000X 1IHX
00’€KTIB 3a/MIIaNacsi HeBU3HAYEHOI0, OCKIIBKY iX fnedininii 3aKoH He HaBOJIMB,
i Takuii craH crpas 36epiraBcs NMpHU yCiX MOZANBIIMX 3MiHAX 1 JOMOBHEHHIX
3axony. MaKTUYHO MOHATTS «Ilepe/iauas i «IIporpaMas MpPOTITOM HACTYITHUX
noHaa 20 pokiB poarisapanucs B 3aKOHI IK CUHOHIMM, OCKIJIbKU BiH 1X He
PO3MEKOBYBAB.

IIK, npuitnaruii y 2003 p., cepen 06’€KTiB cyMizKHUX 11paB y 4. 1 c1. 449 nepes-
GauuB TporpaMu (Tiepeavi) opraHisaiiii MOBJIEHHs, Xo4a B iHmmMx HopMax ITK
(u. 3 ct. 451, c1. 455, 4. 3 cr. 456) TakuM 00’€KTOM 3a3HaueHi B)Ke mepeaadi
(mporpamn). HesBaskatoun Ha HETOCTIZIOBHICTD y BiKUBaHHI TepMiHiB, [IK Takox
kBasmi(ikyBaB mepegady i mporpamy sk €IuHUN 00’€KT cyMmizkHUX mpaB. CTaHoM
Ha 1 ciunsg 2004 p., ko [[K HabpaB uMHHOCTI, CKJIaIacs mapagoKcajbHa CUTY-
alfis: mepejgayi opraHisaiiii MOBJIEHHSI OJIHOYACHO OyJi 00’€KTOM 1 aBTOPCHKOIO
npasa (3akon Ykpainu «IIpo tesebaueHns i pagioMOBIEHHS» ), i CYMIKHUX IIPaB
(IIK i 3akon Ykpainm «IIpo aBTOopchKe mpaBo i CyMixKHI ITpaBay ).

Y moromy 2004 p. xo cr. 36 3akony Ykpainu «IIpo TemebaueHHs i pagioMoB-
JIeHHsT» OyJI0 BHECEeHO 3MiHM [14], BHACIIIOK SIKUX OpraHisailii MOBJIeHHS HaOy/Iu
crarycy cyb’€Kra CyMiKHMX IIpaB, TOOTO Y Iiif YaCTHHI HOPMHU 3aKOHOIABCTBA
HapenTi ctaau ysromkenumu. Ha mouatky 2006 p. 3akon Ykpaiau «IIpo tesneba-
JeHHsI i pagioMOBJIeHHs» OyJI0 BUKJIAIEHO B HOBIiT pemakiiii [15], 1e He 3asmwimi-
JIOCSI TIOJIOJKEHTHST, STKe PETJIAMEHTYBAIO O CyMiXKHI TIpaBa MOBHUKIB Ha IX Trepeaadvi
i mporpamu. Ile Oys0 MpaBUJABHUM pillleHHSIM, a/Ke c(HepPOoI0 PeryTIOBaHHS
3aKOHY € iHII BiZIHOCMHU, Hi’K OXOPOHA IIPaB iHTeJeKTyaJbHOI BJaacHOCTi. OKpimM
TOro, y Iiil pepakiiii 6yI0 yTOYHEHO TepMiH «IIporpama (Tejepaaionporpama)»
SK TIOE/IHAHA €IMHOIO0 TBOPYOIO KOHIIEMIIIEI0 CYKYITHICTh Tlepeay (Tesepaione-
penay) Ta BBe/leHO TIOHATTS <«Ilepenada (Tesepajionepeaada)», SKOO € OKpeMa
3MICTOBHO 3aBepIlieHa YaCTUHU MPOTPaAMU.

Orxe, 3 2006 p. 3akon Ykpainu «IIpo tenebayenns i pagioMOBJIEHHSI» Y BU3HA-
YeHHSX TePMiHIB YiTKO pO3MeKOBYBaB IIPOTpaMy i mepenavy, OJiHaK, y HOpMax
K Ta 3akony Ykpainu «IIpo aBTOpChKe 1paBo i CyMixKHI ITpaBa» mporpama
i mepemava (HaKTMIHO OTOTOKHIOBAJIMCS 1 TIO3UIIOHYBAINCS SIK €AWHUI 00 €KT
CYMIKHUX TTIPaB.

70 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2023. Bun. 160



Shtefan, A.S. Object of Related Rights of Broadcasting Organizations

[Teprroro smmast 2022 p. 6y10 TPUAHSTO 32 OCHOBY TPOEKT 3aKOHY YKpaiHu
«IIpo aBTOpCHKE TIpaBO i cymixkHi mipaBay [16], BiamosigHo xo m. 4 4. 1 cr. 36
SKOTO CyMIKHI IIpaBa NOIIMPIOIOTHCA Ha Ilepejiady opraHidallii MOBJIE€HHs, B TON
yac sK [porpaMa opraHiszarii MOBJIEHHsI [0 MepesiKy 00’€KTiB CyMisKHUX ITpaB
He BXo/uThb. [ediniia nepenadi y ct. 1 TpoeKTy BiZICYTHS, HATOMICTb 3aIIPOIIO-
HOBaHe BU3HAUYEHHS IPOrpaMU OpTaHisallii MOBJIEHHS SIK 3MICTOBHOI CYyKYITHOCTI
300paskeHb, 3BYKiB a00 300pasKeHb i 3BYKiB, 1[0 TIOIINPIOIOTHCS JJIsT CPUAHSTTS
my6JIiKOI0 OpraHizaiiero MoBJeHHs (Teepaaioopratisaiiieio). Tob6To mporpaMa He
PO3TJISAIAETHCS K CYKYITHICTD Tepejiad, a TOMY CYTHICTD Tepe/iadi 3aJuIaeThCst
HesicHOMO. | 1asti y HopMax MPOEKTY CIIOCTePITaeThes IlikaBa [ujaemMa.

Y ct. 3 chepy Ail TPOEKTY 3aITPOTIOHOBAHO TOMTUPUTH Ha MTPOTPAMU OpraHisarfiit
MOBJIEHHSI, Tlepe/iadi B I[bOMY MOJIOKeHH1 He 3rajytoTbest. OHaK CyMizKHI ITpaBa
oprasizaitii MOBJIEHHSI BUHUKAIOTh YHACIIOK (DaKTy TepInoi TpaHCIsAii mepeaayi
(u. 1 ct. 38), a cTPOK iX YMHHOCTI OOPAXOBYETHCS BiJi MOMEHTY MEPIIO] TPAHCIISIIT
nepemayi (4. 4 c1. 47), a He porpamu. BogHouac nopyIeHHs CYMiKHUX TTpaB
opramizailiii MOBJIEHHSI ¥ CT. 55 CTOCYIOThCsI BUKJIIOYHO TIPOTPAMU, sIKa He 0XOPO-
HSETBHCS TIPOEKTOM, TOJIi IK He3aKOHHE BUKOPUCTAHHSI OXOPOHIOBAHOI TTPOEKTOM
nepejadi MOPyIeHHsIM He BusHaeThbes. [1e Oispline miyTaHUHI BHOCUTH BH3HA-
YEHHS TIOHSATTS PETPAHCJIAI], B AKOMY HIEThCs PO TPUHOM Ta OJJHOYACHY Tepe-
Jlavy TOBHMX 1 HE3MIHHMX Tepeay (porpam) abo ix ictoTHux vactuH (cT. 1).
To 110 % Take nepenaya i M0 Ma€ OXOPOHATUCS CYMIXKHUMU TIpaBaMM, 31 3MiCTy
MPOEKTY 3pO3yMiTh cKIaaHO. OCcoOMMBO MMIKABUM 1€ TIUTAHHS CTAJO 3 OTJISILY
Ha Te, 10 y MPoeKTi 3akoHy Ykpaiuu «IIpo mexmia» [17], sskmit OyB 3apeecTpo-
BaHuii maiizke Ha 10 MicsiiB paninie i npuiinsaTuii 3a ocHoBy 30 ceprias 2022 p.,
MOHSATTS «Ilepefiauya» He BKUBAETHCSA. 3aMiCTh HbOTO JIJIS1 TO3HAUYEHHSI OKPEMOTO
00’eKTa BBOIUTHCS TIOHATTS «ITPOrPaMar, a CyKYIHICTh TAKUX OKPEMUX IIPOrpam
YTBOPIOE IHIIMIT 00’€EKT — «ITPOTpaMy OpTraHisaIlil MOBJIECHHS».

[Tpu miaroToBIti mpoekTy 3akoHy Ykpainu «lIpo aBropchke mpaBo i cymixHi
mpaBa» 10 JPYrOTO YMTAHHS Ii TEPMIHOTIOTIYHI po3bikHOCTI OGysiu BpaxoBati,
y HUHI unHHOMY 3akoHi Ykpainu «I[Ipo aBTopchbke mpaBo i cyMixKHI mpaBay
2022 p. 06’eKTOM CYMIKHKMX IIPaB BUCTYIIAE IIPOrpaMa OpraHisallii MOBJIEHHS.
Bixnosigui sminu 6y BHeceni y 1K, oxnak cr. 449 1K sanummaacs B 1i more-
peHiil pefakilii i Ha MOMEHT TITOTOBKM IIi€l cTaTTi mepeadavaa, mo 00’ €KToM
CYMIKHUX TIPaB € He JIUIIe MporpaMu, a i 1iepesiadi opraHiszailiii MOBJIEHHSI.

OT:xe, IpaBOBe PeryJioBaHHs 00'€KTa CYMIKHMX IIPaB OpraHisailiii MOBJIEHHS
TPUBAINIA Yac OYJIO KOJI3IITHUM 1 MOKH 10 3IUIIAETHCS HETOCTATHHO YiTKUM.
[I06 3’sicyBaru, Skl 00’'€KT Ma€ OXOPOHITUCS CYMIKHUMU TIpaBaMu, MOTPiOHO
BCTAHOBUTH, IO TaKe Iporpama i nepenada (Tesepajionepeada) opraHisaitii
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MOBJIEHHS Ta YM MAIOTh 3/IaTHICTD /10 OXOPOHU CYMIKHUMU ITPaBaMM CUTHAJI, 1110
Hece IIPorpamy, 1 IIpoliec CIOBIIIeHHs TPOrpaMu.

IIpasosa keanipixauis 06’cxma CymincHux npas op2anizauii MOGJLEHHA
IIpoezpama opzanizauii mMogienns i CuzHal, wo Hece npozpamy

[Tporpama opranisaiiii MmoBienHs1 BusHadyeHa y 1. 40 4. 1 ct. 1 3akony Ykpainu
«IIpo aBTOpCHKE TTPaBO 1 cyMizkHI mTpaBay 2022 p. K CyKyIHICTb 1epeay (Tesie-
pazmionepesayd), iHIIMX TBOPiB Ta/ab0 00'€KTiB cyMikHUX 1paB. To6TO mporpama
MOEHYE PIBHOMAHITHI 06’€KTH, 10 TPAHCJIIOETHCS MOBHUKOM, 1 caMe 11 CYKyTI-
HICTH BUCTYTA€ 00’'€KTOM CYMiKHUX ITPaB.

[Ipupona nporpamu opraniszaifii MOBJIEHHSI HE TOTOKHA IPUPOJII CKJIATEHOTO
TBODY, SIKUI € Pe3yJIBTAaTOM TBOPYOTO YHOPSAAKYBaHHS iHITUX TBOpPIiB (4. 1 cT. 18
3akony Ykpainu «lIIpo aBropcebke 1mpaBo i cymizkni mpaBa» 2022 p.). Xoua 1o
CyTi TporpaMa opramizailii MOBJIEHHSI MICTUTB Y cObi Tigi6paHi Ta MeBHUM YHMHOM
PO3TaloOBaHi eJeMeHTH, il IPaBOBa OXOPOHA He 0OYMOBJIIOETHCS HasSIBHICTIO
TBOPYOTO BHECKY B 3/iiiCHEHHs TaKoro K060py i posranryBanHs. CyMixHi mpaBa
OXOPOHSIOTh pe3yJibTaT He TBOPUOI, a TEXHIYHOI Ta OpraHi3alliiiHOl isJIbHOCTI,
BTIJIEHUIT y CYKYITHOCTI MEBHUX 00'€KTIB, sIKA TPAHCJIIOETHCSI MOBHUKOM 32 TIEB-
HOIO CITKOIO MOBJIeHHS. [Ipy 11boMy TIpaBOBa OXOPOHA HE TOIIUPIOETHCS HA 3MICT
TPaHCIBOBAHOI iH(OpMAIlii, a OXOILIIOE JIUIIE Pe3yTbTaT TTOEIHAHHS PI3HOMAHIT-
HUX 00’E€KTIB Y ILJIICHY TPOrpamy.

Ak 3a3HayeHo BUlIle, Y MPOEKTI HOBOTO MiKHAPOAHOTO JIOTOBOPY IIPO OXOPOHY
paB opraHisaliiii MOBJIeHHSI 00’€KTOM IIPABOBOI OXOPOHM BHUCTYIIAE HE IIPOTrpamMa
oprasisallii MOBJIEHHS, a CUTHAJI, 1110 Hece Mporpamy. 3TiIHO 3 BU3HAYEHHSIM,
HABE/ICHUM Y CT. 2 TIPOEKTY, 1le 3TeHEPOBAHUI B €JIeKTPOHHOMY BUTJISI/II HOCIH,
SIK y TIEPBUHHO Tiepesiaiit hopmi, Tak i B OyIb-SIKOMY HACTYIMHOMY T€XHIYHOMY
(opmari, sgxuii Hece mporpamy [12].

Takuil migxizg MOKHA MOSICHUTU TUM, 1110 IIpOrpaMa opraHi3allii MOBJIEHHS iCHYE
y BUIVISIZII CUTHAJY, IKMI Hece CYKyIHICTb IeBHUX Matepianis [18, c. 96], a nepe-
JIaBaHHsSI OPTaHi3aIlier0o MOBJIEHHST 300pPasKeHb 1 3BYKiB Ha BiJICTaHb 3YMOBJIIOEThCSI
(hizmuHUMH TIpOIlecCaMU, TTOB’SI3AHUMU 3 ITUM CUTHAJIOM. SIKIIO BECTH MOBY IIPO
TeJIeBi3iiTHe MOBJIEHHS, TO TI€ TIPOTIECH «IIEPETBOPEHHS CBITJIOBOI €Heprii, 1o Hece
iHdopmMmariito mpo 306paskeHHsT 00'€KTa, B €JEKTPUYHUIN CUTHAJ; TlepeaBaHHs
eJIeKTPUYHUX CUTHAJIIB 110 KaHAJy 3B’43KYy PaJllOTeXHIYHUMU METO/IaMU; I1epeTBO-
PeHHs eJIeKTPUYHUX CUTHAJIIB B €HEepriio CBITJIOBOro BUIIpoMiHioBaHHs» [19, ¢. 11],
TOOTO B ONITUYHE 300pa’KeHHS, IOCTYITHE st CIIPUNHATTS TJIsiIauaMi. AHAJIOITYHO
3/IIMCHIOETBCS CIOBINIEHHS MTPOTPaM OPraHisalliii paJiOMOBJIEHHS, OTKe, 3 TOYKHU
3opy (i3uKw, mporpama opratizaitii MOBJIEHHS HEBI/IIIIBHA BiJl CUTHAY, 10 Hece ii.

72 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2023. Bun. 160



Shtefan, A.S. Object of Related Rights of Broadcasting Organizations

Curnan He cJiji po3TJIgaTi SIK HOCIH IIPOrpamMu, OCKIJIbKU BOHA He (DIKCYETHCS
6e3riocepeiHbo y curHami. BiH, mBuIIIe, € «3aco60M TpaHCopTyBaHHs» |20,
c. 414], sxuii 3abe3neuye MOKJIUBICTD TepefaBaHHs (TPaHCIAIIi) MTPOrpaMHu.
3a TOSICHEHHSIM KepiBHMKA BiJI/IiJly IHTeJeKTYalbHOI BaacHOCTI €BporieiichbKoi
crijiku MOBHMKIB Xelio Pyiicenaapca, «CIpaBKHIM 00’€KTOM OXOPOHM CYMiK-
HUX IIPaB OPTaHi3alliii MOBJIEHHS € BeCh MPOTPAMHUIA TIPOYKT, IO TePeacThCs
CUTHAJIAMU», & TEPMiH «CUTHAJI» € CUMBOJIIUHUM 1 «TOJIOBHUM YMHOM PO3’SICHIOE,
1110 06’€KTOM OXOPOHHU He € 3MmicT curHany» [21, ¢. 5].

Bujaernest, Mo 0HAKOBO KOPEKTHO BU3HAYaTH OO’'€KTOM CYMIKHUX TMpaB SIK
IporpamMy opraHisailii MOBJIEHHSI, TaK 1 CUTHAJI, 1[0 Hece TTporpamy. Y TepIiiomy
BUIIAJIKY HAETHCS TIPO CYKYITHICTh MEBHUX MaTepiasiB, CIIOBIIIEHHS AKUX MyOIiil
OTIOCEPE/IKOBYETHCSI CUTHAJIOM, SIKWI Hece 110 CyKYIHICTb. Y JIpyrOMY BUITQJIKY
MAa€eThCs Ha yBasi He aOCTPaKTHUI HOCi# iH(oOpMaIlii, a curHas, kit 3abe3neuye
CIIOBIIEHHSI KOHKPETHOI MpOorpaMu OopraHisailii MoBJeHHs. ToMy momupeHHsd
CYMIXKHUX TIPaB Ha MPOTpaMy OpraHisailiii MOBJIEHHS B OHOBJIEHOMY BiTYM3HSI-
HOMY 3aKOHOJ/IABCTBI € JIOCTaTHbO TOYHUM. BojpHOYaC 3a7IuIIaeThCsl BIAKPUTUM
NUTAaHHS 1110/I0 TTPABOBOIO CTATycy Iepesiadi (Tesaepajionepenadi), sika 3riHO
3 1. 40 u. 1 ct. 1 3akony Ykpainu «IIpo aBTOpchbke mpaBo i cyMikHI TIpaBa»
2022 p. € yaCTUHOIO TPOTrpaMU OpraHisallii MOBJICHHSI.

Ilepedaua (menepadionepedaua)

[TousTTa nepenaui (Tenmepanionepenavi) y 3akoni Ykpainu «IIpo aBTopchke
npaBo i cymixkHi nipaBa» 2022 p. He HABOAUTHCS, HOTO TJIyMayeHHS MiCTUTHCS
y cr. 1 3akony Ykpainu «IIpo tenebauerss i pagioMOBJIEHHS»: 1l€ 3MiCTOBHO
3aBepllleHa YacTHUHA ITporpaMu (TesiepaionporpaMu), SKka Ma€ BiJITIOBIJIHY Ha3BY,
00CsT TpaHC/IsALl, aBTOPCHKUIT 3HAK, MOKe OYTH BUKOPHUCTaHA HE3aJeKHO BiJ|
IHIITUX YaCTUH TTPOTPAMU 1 PO3IJISAAETHCA SIK 1IMiCHUN iH(hOPMAIiHHUI TPOTYKT.
Ile momosxkentst BTpatuth unuHicth 31 Gepesmst 2023 p. y 3B’s13Ky 3 OUiKyBaHUM
HaOpaHHSAM YMHHOCTI 3akoHOM Ykpaiuu «IIpo memia» [22], y sskomy 3amicTb Tep-
MiHa «Iepenava (Tejepasionepenada)s> BKUBAETHCS TEPMIH «mporpamas. To6To
y HafOIMKYiil IepCreKTrBI JiBa 3a3HAYEHNX 3aKOHOIaBYMX aKTH OIEPYBaTUMYTh
PI3HOI0 TEPMIHOJIOTIEO /IS TO3HAYEHHST TOTO CaMOTO 06’€KTa — OKPEMOI CKJIaJI0-
BOI YaCTMHU TIPOrpaMu opraisaiiii MossierHst. He 3armubiorourch B aHasi3 i€l
pobJIeMH, sSTKa 3aCyTOBYE HAa OKPEMY YBary, AaJii ¥ I[bOMY JOC/I/KEHH] TOHSITTSI
«Iepesayay Ta «OKpeMa IporpamMay BKUBATUMYTbCA y 3HAUEHHI CaMOCTIIHOTO
eJIeMeHTa MPorpaMy OpraHisailili MOBJIEHHS, K 1€ MA€ MiClle Y YUHHOMY 1 Iep-
CHEKTUBHOMY 3aKOHO/IaBCTBI.

[Tepenaua (oxpema mporpama) y cdepi TeneBi3iiHOTO MOBJEHHS MAa€ CBOEIO
(hOpMOTO BUPAKEHHST PYyXOMOTO 300pasKEHHS, 3a3BUYAl 13 3ByKOBUM CYTIPOBOIOM,
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CUPUITHSATTS STKOTO BiZIOYBAETHCS 3a JOMOMOTOIO MEBHOTO BUIY ekpana. Taka
(hopma BupaskeHHSI BJIACTHBA ay/liOBi3yaTbHOMY TBOPY, XapaKTePHUMU pUCaAMU
SKOTO €:

1) icHyBaHHS y BUIJISII TTOCTIIOBHOCTI €Mmi30/[iB a00 Ka/piB, M0 MOEIHAHI €UHIM
LJIICHUM TBOPYMM 33/[yMOM;

2) CHPUITHATTS i3 3aCTOCYBaHHSIM BiANOBIAHMX TEXHIYHUX 3aCO0IB 1 IIEBHOIO
BUJIy €KpaHa, Ha SIKOMY IisI TIOCJIiI0BHICTh KaJpiB yTBOPIOE PyXOMe 300paskeHHsI
i3 3BYKOBUM CYITPOBOJIOM 41 G€3 HbOTO.

I1i o3naku ByacTuBi Tenenepenadi (OKpeMiil mporpami), oHaK BiAIMOBIIHICTD
dbopmMmi BUpaskeHHS TBOPY He € JOCTAaTHHOIO IiJCTAaBOIO ISl TOTO, 100 IeB-
HUHT 00’ekT KBasmidikyBaBcs sk TBip. [lus Takol kBamidikaiii 06’ekT Mae
OyTH Pe3yJIbTaTOM TBOPYOI AISIITBHOCTI, MICTUTH TBOPYMI BHECOK HOTO aBTOpa
(aBTOpIB).

[Tepesik aBTOPiB ay/Mi0Bi3yaJbHOTO TBOPY BKJIOUYAE PeKMCePa-TIOCTAHOBHUKA,
aBTOPA CLEHaPiio Ta/ab0 TEKCTIB iajIoriB, aBTOPa CIIEIiaIbHO CTBOPEHOIO MYy31U-
HOTO TBOPY, XYI0KHUKA-TIOCTAaHOBHUKA, OnepaTopa-noctanoBHuka (4. 1 cr. 17
3akony Ykpaiau «IIpo aBropchke mpaBo i cymixHi nmpaBa» 1993 p., u. 1 c1. 16
3akony Ykpainu «IIpo aBropchke mpaBo i cymixkHi npaBa» 2022 p.). IIpaBoBa
OXOpOHA ayioBi3yaJbHOTO TBOPY HE 3YMOBJIOETHCS HEOJIMIHHOIO HASIBHICTIO
TBOPYMX BHECKIB YCIX IUX 0Ci0: 3aKOHOIABYNH TIepeJIiK BUZHAYA€ MAKCHMAJIbHO
MOKJIUBUN CKJIa/l aBTOPIB ayi0Bi3yaJbHOTO TBOPY, Y TOH Yac SIK iX (HaKTUIHUN
ckyaz Moke Oyt Oyab-sikuM. J{ust kBasidikaiii o6’ekta sSIK aymioBi3yaJabHOTO
TBOPY, 32 YMOBU MOTPUMaHHS oro hopMu BUPaKEHHS, TOCTAaTHbO HASIBHOCTI
pe3yJIbTaTiB TBOPYOI [Mis/IBHOCTI IPUHANMHI OHIET 3 0Ci0, AKi Ha/IeKaTh 10 KOJa
aBTOPIB IILOTO TBOPY.

He Bparounch 10 TnbOOKOTO aHai3y CyTi TBOPYMX BHECKIB YCIX MOMKJIMBUX
aBTOPIB ay/li0Bi3yaJbHOTO TBOPY, CJiJl 3a3HAUYUTH, 1110 CTBOPEHHS TeJeBi3iiHO1
nepeziadi (OKpeMoil IporpaMiu) 3a3BUYall CYIIPOBOIIKYE peKUcep, SIKU CKepOBYE
i1 Be[y4oro, orepaTopiB, IHIINX YYaCHUKIB 3HIMAJIBHOTO TIPOIIECY /10 OCSATHEHHS
MeTH I1i€l nepefaydi (OKpeMol ITporpamMu ), 1o IiJKOM BiJIIIOBIJIA€ CYTi pexKucep-
CHKOI TTOCTaHOBKH y cepi Temebauernsi. OKpiM TOTO, MOHTaX BiBHATHX (hpar-
MEHTIB y IiMTiCHUNA 06’€KT TaKOXK BiZOYBAETHhCS 3a y4acTIO pesKucepa, KOTPU
(hopmye BizyasrbHy KOMITO3UIIIIO, TIOEAHYE 11 31 3BYKOBUM CYIIPOBOJIOM, JIOTIOBHIOE
ii BisyasibHUMM Ta/a00 3ByKOBUMU eheKTaMu, Y HeOOXIIHUX BUIIAJAKAX 3/1IICHIOE
CBITJIOBY 11 3BYKOBY KOPEKIIiIO, IO MAa€ CBOIM HACJIIKOM YTBOPEHHSI 3MICTOBHO
3aBepieHoro o6’ekra. I[poro mocTaTHBO IS BU3HAHHS TeJeBi3iiiHOl mepemadi
(okpemol mmporpaMu) ay/ioBi3yaJbHUM TBOPOM, HaBiTh SKIO 1HIII MOKJIUBI
aBTOPH He OGpaju ydacTi B HOro CTBOPEHH.
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Take came TirymadeHHst OyJi0 Ha/[aHe TeJienepeaadi B Cy/I0Bill TIpakTuili. 30KpeMa,
y crpaBi mozo tesenepenadi «Pesizop» lociogapeskuii cyn M. Kuesa BuzHaums,
1110 OZIHOMMEHHA TeJienepesiada € 00’€KTOM aBTOPCHKOTO MpaBa — ay/lioBi3yaabHUM
TBOpOM [23], 3 unM noroguBcsa Buiuii rocriogapcbkuii ey Ykpainu [24].

CrtocoBHO TeJsieBi3iiiHOI mepenavi (OKpeMoi MporpamMu), ska CTBOPIOETHCS
y mpssMomy edipi 6e3 monepeaHboro 3amucy i MOHTaXKY, Y BITYM3HSAHIN TOK-
TPUHI BUHUKJIU CKJIATHOMI 3 TIyMadeHHsM ii cyTi. 3akoHojaBua AediHimisa
aynioBizyasbHoro TBOPY B ¢T. 1 3akony Ykpainu «IIpo aBTOpchKe mpaso
i cymixkni mpaBa» 1993 p. mos’ga3yBaJia 11e#l TBip i3 iioro (ikcalli€o Ha TTEBHOMY
MarepiajbHOMY Hocii. Kosu k Teseniepesiaua ctBopioBanacs y npssmomy edipi,
BUMoOTra moz0 ¢ikcaiii He nmoTpumyBamacsd, y 38’43ky 3 uuMm O. b. €mxidepon
3a3HAYMB, [0 «TaKa Mepejiaya He MiNajae mij MOHITTs JKOAHOTO 00'€KTa MpaBa
IHTeJIeKTyaJbHO1 BJIACHOCTI, X04a MOKe MaTHu CIIEHApUCTa, Pekucepa, Xyma0xK-
HUKa Ta iHIIUX ocib, sKi BijgHeceHi 3aKOHOAABCTBOM 10 aBTOpiB» [4, c. 401].
OnHak y 11bOMY TBEP/I’)KEHHI He B3STO /10 yBaru, 1o 3TiJHO 3 4. 4 cT. 48 3akoHy
Yxpainn «IIpo temebayeHns i pagioMOBIEHHS» yci Tepeaadi, sSIKi TeJeoprami-
3allist TPaHC/IOBAJIa YU peTpaHcoBaia abo 3abesedyBania X TPAHCISAIIO Y1
peTpaHCIANio y MOBHIN Ta He3MiHHIN (Gopmi TpeThoio 0c06010 (OTIEpaTOPOM
TeJIeKOMYHiKalliit), MatoTh OyTH 3amucani i 36epirarucs nporsrom 14 aHiB Bix
JlaTu 1X PO3MOBCIO/KEHHS, AKIO Y 1lell CTPOK He HaJiUIII0 CKapTH 100 1X
smicty. ToOTO TeseBisiitHa mepegada (OKpema IporpaMa) CTBOPIOBAIACS Y TIPsi-
MoMmy edipi Ta OHOYACHO 3aMnCyBaIacs /s MOAANbIIOTO 36epiraHHsT MPOTATOM
moxaiiMente 14 aHiB, 10 BiAIOBIae cyTi 3amucy, skuii GyB OAHIEI0 3 KBaJi-
(bikyrounx osHak ayaiosizyasbHoro TBopy. Toii pakT, 110 3anuc mir nepecratu
icHyBaTH Iic/s CIUIMBY BM3HAYEHOTO 3aKOHOM TEPMiHY iioro sbepiranus, He
BIJINBAE HA MOKJIMBICTh aBTOPCHKO-TIPABOBOI OXOPOHU TBOPY, KA HE 3aJT€KUTh
Bi/I TPUBAJIOCTI ICHYBaHHS HOCIS TBOPY.

OnoBJeHe BU3HAUYEHHS ay/ioBi3yaabHOTro TBOPY B cT. 1 3akony Ykpainu «IIpo
aBTOPCbHKe TpaBo i cyMixkHi TipaBay 2022 p. He MiCTUTbh yKa3iBKM Ha HasIBHICTb
3aIlicy TBOPY Ha MaTepiaJbHOMY HOCIi, a TOMY 11eil KpuTepiii OiIblle He € BU3HA-
YaJbHUM /17151 ay/110Bi3yaJbHOro TBOPY. Bin MoXke cTBOpIoBaTucs y mpoiieci Horo
CITOBIIIIEHHS OPTaHi3alli€lo MOBJIEHHSI He3aJIe’KHO Bijl TOTO, UM 3/IIHCHIOETBCS TIPU
IIbOMY 3aITiC 1 91 (DIKCYETHhCS BiH Ha MaTepiaTbHOMY HOCIi (X04a BUMOTY TIOJ0
3aIicy ycix mporpam i 36epiranss 1poro 3amucy npotsarom 20 aHiB mependa-
4yeHOo y 4. 6 cT. 48 3akony Ykpainu «IIpo meniar). OT:xke, TesnesisiiiHa nepegaya
(okpema mporpama), SKa € pe3yJabTaToOM TBOPYOI MiSIJIbHOCTI i CTBOPIOETHCS IS -
XOM TIONEPEHBOTO 3anucy abo y mnpsmomy edipi, € aymaioBidyaJbHUM TBOPOM
i, BiZOBIIHO, 00’€KTOM aBTOPCHKOIO IIpaBa.
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Panionepenaya (okpema nporpamMa) Ma€ yCHY cJioBecHY (hopMmy, IO BiJIIIOBi/Ia€
(opmi BupakeHHsT YCHOTO TBOPY, SKOMY BJIACTUBI TaKi XapaKTepHi O3HAKU:

1) ycHuUil TBIp CTBOPIOETHCS 3a AOIOMOrOI0 3ac00iB YCHOTO MOBJIEHHS — CJIiB,
CJIOBOCITOJIyYEHb, PeUeHb. 3a/I€KHO BiJi 0OCTaBUH YCHHIT TBIp MOKE BKJIIOUYATH
eJIeMEeHTH, 1110 He HaJlesKaTb /10 MOBJIEHHs, HAIIPUKJIA]], IMITAIliIO JIIOJAMHOIO 3BY-
KiB TBapUH 4M MPUCTPOIB, OJHAK KOTO OCHOBA 3aBXK/M € MOBJIEHHEBOIO. 3a ITI€I0
03HAKOI0 YCHUI1 TBIp BiJIPi3HAETHCA BiJl yCHOI (pOpMU BUpaKeHHS iHIINX TBOPIB:
30KpeMa, My3UYHUI TBIP, KU CTBOPIOETHCS IJISIXOM TPU HA MY3UYHOMY 1HCTPY-
MeHTi 200 c110co0O0M CITiBy €3 TOTepeHbLOr0 HOTHOTO 3aIIiCy, Ma€ YCHY (HhopMmy
BUPAKEHHSI, O/IHAK € MY3UYHUM TBOPOM, OCKIJIbKU CTBOPIOETHCSI 3aC00aMH, Biji-
MIHHUMHY Bijl 3ac06iB YCHOI MOBW;

2) CTBOPEHHSI YCHOTO TBOPY He Tepenbadae mijiroToBKy Horo tekcry. Xova aBTop
MOsKe 3aIllicaTy IJIaH YCHOTO TBOPY UM OKPeMi Te3U /IS 1X MOAAbIIOr0 T0CTiB-
HOTO Tlepe/laHHs, caM YCHUI TBIp SIK TaKUM He Ma€e 0O3HaKM IonepeaHboi dikca-
1ii ioro Texcty. SIKIo K TeKcT TBOPY OYB IiArOTOBJIEHMIT 3a3/a/IeTilb, TaKWii
TBIP HAJIEKUTH /10 TBOPIB JIITEPATypPH, a MOr0 3a4UTYBAHHA YU JIEKJIAMYyBaHHA €
BUKOHAHHSIM JIITEPAaTypPHOTO TBOPY. BiZICYyTHICTh TEKCTOBOTO 3a1MCcy HE O3HAYAE,
[0 YCHUH TBIiP CTBOPIOETHCS BUKJIOUHO NIJIAXOM iMmmposisartii. HaBmaku, itoro
CTBOPEHHIO MOJKe Tlepe/lyBaTi BUBYEHHsI IMEBHUX MUTaHb, OCMUCIEHHS 0OpaHO]
TeMaTuKK, GOPMyBaHHS Ta OOTPYHTYBaHHS BJIACHOI MO3MUILIT, Oy Ib-sKa iHIIA TTi/I-
roroBka. OziHax ii pe3yssTaTi He 0(hOPMITIOIOTHCS Y BUTJISA/LL 3araIbHOTO TEKCTY,
AKMI BigoOpakae BeCh OCHOBHUI 3MICT YCHOTO TBOPY;

3) ycHU TBIp ONPUJIIOIHIOETHCS MIISIXOM HOTO JIeKJIaMyBaHH, BUTOJIOIIEHHS,
IIPOMOBJISIHHS JIIOJMHOIO 1 CIIPUIMAETHCA BUKJIOUHO OpPraHaMM cJayxy. Buko-
HaHHS YCHOTO TBOPY MO’Ke CYIIPOBOJIXKYBAaTUCS JIEMOHCTPAIII€l0 MeBHUX Bi3y-
aJTbHUX €JIEMEHTIB, 30KpeMa, Bizeopsiy abo mpe3eHTallii, IpoTe Taki eJleMeHTH
He BXOJISITh JI0 CKJIQJly YCHOTO TBOpY. BojiHOYAC SIKIIO TEKCTOBI eJIeMeHTH I1pe-
3eHTAIlil BioOpakaloTh TBIp y IiJloMy ab0 HOTO OCHOBHY 3MiCTOBY YaCTHHY,
I[e He JI03BOJIsIE BBA)KATU TBip YCHUM, OCKIJIbKM Ma€ Miclie oro mucbmMoBa
dikcaris.

Axmro pagionepenaya (okpeMa mporpamMa) € pe3yJabTaToM TBOPUOi JisIbHO-
cTi, BoHa HabyBa€ aBTOPCHKO-MPaBOBOI 0XopoHu. Edip 6araThox pajiocTaHIiii
B OCHOBHOMY CKJIQJIA€THCS 31 3BYKO3AIMCIB MY3UYHUX TBOPIB, Y MPOMIKKaX MixK
SKUMU BeJly4uid 3/IICHIOE CBOTO POy CHIJIKYBAaHHS 31 cayXadyaMH, 1110 3a3BUYAil
Ma€ TUTIOBUI 7T 1Ti€l cpepr XapakTep i He BUPI3HSAETHCS HASIBHICTIO TBOPYOTO
BHecKy. Taki yactuau eipy He PO3IIISAAIOTHCS K 00’ €KTH aBTOPCHKOTO IIPaBa,
a IX CYKYIIHICTb OXOPOHSIETbCSI CYMIKHUMU ITpaBaMU K IporpamMa opraHisaitii
pagiomoBieHHs. OHaK esKi pajzionepenayi (OKpeMi mporpaMu) MalOTh TBOPUYY
CKJIQJIOBY, SKa /103BOJIsIE KBaTi(hiKyBaTH iX sIK YCHI TBOPH.
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YpaxoBylour BUKJIaJieHe, BUIAEThCs Ge3CyMHIBHIM, 1[0 TeJieBisiiiHa abo pajiore-
pemava (OKpeMa mporpama), CTBOpPIOBaHa OPraHi3alli€lo MOBJIEHHS, He € 06’ €KTOM
CYMIXKHUX TIPaB, OCKLIbKU y Pa3i HAJIEKHOCTI /10 Pe3yJIbTaTiB TBOPYOI JiSJIbHO-
cTi BoHa HabyBa€ aBTOPCHKO-TIPaBOBOi oxopoHu. CyMiKHI JK TIpaBa BUHUKAIOTD
B opraHisarii MOBJIEHHsI 1010 00’€KTa, SIKMil CTAHOBUTH MOETHAHHS Tepead
(okpeMuX TIpoTpaM) Ta IHIIUX MarTepiajiB, MPOTe He 100 KX Iepenad (OKpe-
Mux 1porpam) i marepianis. Il o6crasuna migkpeciena iy 4. 1 cr. 3 mpoekry
MIKHApOJIHOTO JIOTOBOPY PO OXOPOHY IIPaB OpraHisalliili MOBJIEHHS, /ie BKa3aHo,
1110 IIPABOBA OXOPOHA He MOIINPIOETHCS HA TBOPH Ta iHIII OXOPOHIOBAaHI 00’€KTH,
sKi nepeatoTbed curHasamu [12]. CymiHi paBa opraHisailiii MOBJIEHHST OXOTI-
JIOIOTH TIIGKY PE3YJIBTAT MOEAHAHHS PI3HUX 00 €KTIB ¥ TIEBHY CYKYITHICTD, y TOW
Jac K KOXKeH i3 mux 00’'€KTiB MOKe MaTh OKPEMY TIPaBOBY OXOPOHY 3a MesKaMu
CYMIKHMX TIpaB OpraHi3aliii MOBJICHHSI.

IIpoyec mpancaauii npozpamu op2ani3auii MOGLEHH

3ificHeHHsT MOBJIEHHSI Y HalO1/IbIIT 3araJlbHOMY BUTJISIII MOJKHA BUSHAYUTH STK
MOIMIUPEHHST CUTHAIY 32 JIOTIOMOTOIO Bi/IITOBITHUX TEXHIYHUX 3aCO0IB [T OTO
npuitomy my6umikoio. Ieil mportec CKIaaeThCsT 3 TIEBHOI TTOCIIOBHOCTI /Till TeX-
HIYHOTO XapaKTepy 1 3arajloM € aHaJOTIYHUM JUIs1 BCIX MOBHUKIB BiJIITOBITHOTO
Buy. Ha BigMiHy Biji IPOIIECY, SIKMiT MOKE OXOPOHATUCS SIK BUHAXiI ab0 KOpHUCHA
MOJIEJIb Yepe3 CBOI0 HECXOKICTh 3 iHIMMMMU MOAIOHIMHU TIPOIIECaMH, MPOIEC MOB-
JIEHHS € OJIHAaKOBUM /IJIs1 BCiX OpraHizailiii MOBJIEHHS II€BHOTO BHU/Y Ta IOJISTAE
y 1epeflaBaHHI CUTHAJY JAJs HOro NpuilomMy BiJIIOBITHUMU TPUCTPOSIMU, 32
JIOTIOMOTOIO SIKUX MyOJTiKa MOKe CIPUIMATH TeJernporpamy abo pamaionporpamy.
Tob6To y 1bOMY TIpOIiEci HeMae 0COOIMBOCTEH YN HOBU3HU, 3aBASKN SIKUM BiH Mir
61 OyTH 00’€KTOM IIpaBa iHTEJEKTYaJIbHOI BIaCHOCTI. SIKOM OXOPOHI CyMisKHUMM
IpaBaMy IiJJIATa/IN OJHOTHUIIHI IIPOIeCH 3/1MCHEHHS MOBJIEHHS, B TOU 4ac gK
iHaUBiAyabHO chopMoOBaHa MporpamMa KOKHOI opraHizallii MOBJIEHHS 3aJIAIIIA-
Jacst 6 3a MeKaMU ITpaBa IHTEJIEKTYaIbHOI BJIACHOCTI, TaKa OXOPOHa He Maja 6
Jioriky. Tomy BOHa B I[IJIOMY IIPABUJIbHO TIOIIUPIOETHCS HA Pe3yJIbTaT MOEAHAHHS
[IeBHUX MaTepiajiB y HiJiCHY IIPOrpaMy OpraHisailii MOBJIEHHsI, a He Ha Te, K 115
porpaMa CIOBIMAETHCS MyOJTiIIi.

Bucnosku

[IpoBenene nociizKeHHs 103BOJIAJIO BCTAaHOBUTH, IO CYMiKHI ITpaBa opraHisartii
MOBJIEHHSI BUHMKAIOTD 1[O/I0 MTPOTPAMU OpraHi3allii MOBJIEHHS SIK CYKYITHOCTI
Tesiepajionepesad (OKpeMUX IIporpam), iHImuxX 00’€KTiB aBTOPCHKOIO IIpaBa Ta/
abo cymizkaux mpaB. Ilepemaya (okpema mporpama) Moke OYTH pe3yJIbTaToM
TBOPYOI JIIATbHOCTI Ta OXOPOHSITUCS aBTOPCBKUM TIPABOM, a TOMY CYMiKHi IpaBa
OpraHi3zallii MOBJICHHSI Ha Hel He TIOMmMPIoIoThes. [Iportec 3ailicHeHHS MOBJIEHHS €
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AQHAJIOTIYHUM JIJIs1 BCIX OpraHi3alliii MOBJIEHHS MIeBHOTO BU/LY Ta He OXOILTIOETHCS
CYMIXKHUMU TTPaBaMHU.

Hopwmu 3akoHOmaBCcTBa YKpaiHU TPUBAIUM yac AysKe HETOCiIOBHO BU3HAYAIN
06’€KT CyMIKHUX IIpaB opraHiszailiii MoBieHHs. /loHeZaBHA 3aKOHOZABCTBO
y cdepi CyMiZKHUX TIpaB OXOPOHSJIO i Imporpamy, i repenady opramisailii MOB-
JIEHHSI, IO CYTIEPeYrsIO He JIUIIe MPUPO/i 1ux 00'€KTiB, a i iX TayMadyeHHIO
B HOpMax 3akoHy Ykpaiau «IIpo TemebaueHHs i pagioMoBieHHs». s Komisis
icHyBaja BIPOAOBK OaraThOX POKiB, OZHAK 3PELITOIO Tic/Isi HaOpaHHST YNHHOCTI
3akonoMm Ykpainu «IIpo aBTOpchke mpaBo i cymikui mpaBay 2022 p. equHUM
00’€KTOM CYyMiKHMX TIpaB OpTaHi3alliii MOBJIEHHST BU3HAHO TIPOrpaMy OpraHisarlii
MoBJieHHs. Bigmosiani sminn 6ysno BHeceno B Hopmu 11K, monpasaa, y cr. 449
[IK noci MicTUTBCS TIOJIOKEHHS, STKe PO3TJIS/Ia€ MPoTrpaMy i Tepeady opraHisaliiit
MOBJIEHHSI B CHHOHIMIYHOMY 3HaueHHi. [le BUaeTbes cyTo TEXHIYHUM HEOJIIKOM,
SAKNY HECKJIAJHO YCYHYTH.

Y nepcrekTrBi HAOIMKINX POKIB MOKe OyTH TPUHHSATO HOBUI MisKHAPOIHUI
JIOTOBIp TIPO OXOPOHY TIPaB OpraHi3alliii MOBJIEHHSI, SIKUI Hapa3i po3po0JsIETHCS
mij maTpoHatoM BcecBiTHBOI opraHisailii iHTeJIeKTyaJabHOI BJIACHOCTI. 3Ti/THO
3 UM JIOTOBOPOM 00G’EKTOM IIPABOBOI OXOPOHU 3 BEJIMKOIO IMOBIPHICTIO CTAHE CHI-
HaJI, 10 Hece porpamy. OCKiJIbKY TTporpamMa opraHi3allii MOBJIEHHS HEBi/iJIbHA
Bijl CTHAJIY, 1110 Hece i, a MOJK/IMBICTb ii CITOBIIIEHHS Ty OJIiIli OIOCEPEAKOBYETHCS
UM CUTHAJIOM, BU/IAE€THCS, 1110 HOBUMT 3akoH Ykpainu «IIpo aBropchbke mpaBo
i cymixkHi TIpaBa» BiKe 3apa3 I[iJIKOM KOPEKTHO BU3HA4Ya€ 00’'€KT CYyMiKHUX IIPaB
opranizaiiiii MOBJIeHHSI. YTOUHEHHS 11bOTO acleKTy, 3/lilicHeHe B HOBOMY 3aKOHi,
MOBUHHO MOCTIPUSATH HE JIUIIE YiTKIIIIOMY TEOPETUYHOMY PO3YMIHHIO 0COOJIUBOC-
Teil CyMiKHUX TIpaB, a it Giabil e(heKTUBHOMY IIPaBO3aCTOCYBAHHIO B 1iil cepi.
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Meguune coptyBanus (TRIAGE):
npobAemu 3anpoBag>KeHHs! Ta 3aKOHOgaB4i WASXU
X NOGOAAHHS

Hatania BacuniBHa Kopo6uyoBa*
HauioHaneHul topuduyHul yHisepcumem imeHi Apocnasa Myopozo,
Xapkis, YkpaiHa
*e-mail: n.v.korobtsova@nlu.edu.ua

Anoranis

Cmammio npucesueno posensoy nPodIeMHUX NUMAND, N0G A3AHUX 13 3ACMOCYBAHHIM
MeOUUN020 COPMYBANHS K 00H020 3 GUMYWEHUX 3aX00i6 HAOAHH Meduunoi 0ono-
mozu. Axmyanvricms 00panoi 0ns 00cioNcens memamuxi 00YMOGIeHO CIAHOGULLEM,
8 AKOMY ONUHUIUCS YKpaina ma 6eco yusiiizosanutl ceim, — 6IiH0I0 i NAHOeMIEN 20Cmpoi
pecnipamopnoi xeopobu COVID-19, wo cnpuuunena xoponasipycom SARS-CoV-2. Hx
MOYCHA Hadamu meduuny donomozy aKomoza Oiivil KiitbKkocmi 100ei, He nopyuyouu
SAKe HaMazaiomvcs 0amu 6i0nosiob MeOuuni NPayieHuKy ma nPaso3Hasyi 6¢ix 0emoxpa-
muunux kpain ceimy. I 00nuM 31 WASXI6 PO36 sS3anHs 3a3Hauenol npobiemMu € 3acmocy-
ganns meduunozo copmyeanns (TRIAGE). Memorw yiei cmammi € po3eisd meouunozo
COpMyeans axk 00H020 3 GUMYMEHUX 3aX00i68 Hadanns Meduunoi 0onomozu 6 Hao3eu-
YAUHUX YMOBAX, KOAU 30 BEIUKOL KIIbKOCMI NOCMPaNcoaiux Opaxye nikie, meouunozo
nepconany, meouuHux 3acobis mouw,o. 3a 00NOM02010 eMNIPUUHO20 MEMOOY 00CTIONCEHH S,
a maxoyc memooie anani3y, Y3azarvHeHns ma NOSCHEHHS PO32AIHYMO ICMopio i npu-
YUNHU GUHUKHEHHS MeOUUHO20 COPMYBANHS, OOCIIONCEeHO T BUSHAUEHO NepedyMOosU 1020
3ACMOCYBANHS, NOSUMUCHT T He2ZAMUBHT PUCL, MONCIUBICY 1 HEOOXIOHICb 1020 3aCmo-
cyeanns nio uac nandemiti ma eoennux cmauia. Oxpecieno npodiemu, SKi GUHUKAIOMDb
npU 3aCMOCYBANHT MEOUUH020 COPMYBAHHS, MA 3ANPONOHOBAHO ULLAXU iX NOOOIANHHS,
Wo i CMAanoBUMsd Pe3yabmamu 4020 0CHIONCEHHS.

KmouoBi cnoBa: MequyHe COPTYBAaHHS; HaJ3BMUYaliHA CUTYyaIlis; TIpaBa MaIli€HTIB;
MeIYHA J0TIOMOTA; OXOPOHA 37I0POBS.

© Kopobyosa H. B., 2023



Korobtsova, N.V. Medical Sorting (TRIAGE): Implementation Problems and Legislative Ways...

Medical Sorting (TRIAGE): Implementation Problems
and Legislative Ways to Overcome Them

Nataliia V. Korobtsova*
Yaroslav Mudrui National Law University, Kharkiv, Ukraine
*e-mail: n.v.korobtsova@nlu.edu.ua

Abstract

The relevance of the topic chosen for research is due to the situation in which Ukraine
and the entire civilized world found themselves, — the war and the pandemic of the acute
respiratory disease COVID-19, which is caused by the SARS-CoV-2 coronavirus. How
it is possible to provide medical care to as many people as possible without violating the
principles of reasonableness and fairness in its provision is a question that both medical
professionals and legal scholars of all democratic countries of the world are trying to
answer. And one of the ways to solve this problem is the use of medical triage (TRIAGE).
The purpose of this article is to consider medical triage as one of the forced measures
of providing medical aid in emergency conditions, when therve is a lack of medicines,
medical personnel, medical equipment, etc., with a large number of victims. With the
help of an empirical research method, as well as methods of analysis, generalization and
explanation, the author managed to consider the history and reasons for the emergence
of medical triage, investigate and determine the prerequisites for its use, positive and
negative features, the possibility and necessity of its use during pandemics and states of
war. The author identified the problems that arise in the application of medical triage and
proposed ways to overcome them, which is the result of this study.

Keywords: medical triage; emergency; patients' rights; medical assistance; health care.
Beryn

[Tpupoani kaTacTpodu, emnijiemMii, TeXHOTEHHI aBapii, BiiiHU, Ha KaJib, TPOJIOBXKY -
10Th BiztOyBatucs i B XXI cr. [ gK11o HeMmoaaBHO TaKO TOMIEI0 st HaraThox
Kpain cBiTy Oyza suire emizemiss rocTpoi pecripatopuoi xsopoou COVID-19,
cripuynHeHa KopoHaBipycom SARS-CoV-2, To cbOrosni 10 TakKuX HaJEKUTh
i BiiiHa B YKpaiHi, poss’szana pocieo. O0’eaHyBasbHUM (aKTOPOM IHX JBOX
MOJIifl € KOHIIeHTpaIligd BCiX pecypciB y zaeps:kaBi (JTIOJCbKUX, MaTepiaJbHUX,
(binancoBux, iHTEMEKTYaTbHUX) JJIS1 TIOJOJAHHS Ta 3MEHIIeHHs iX HACJi/IKiB.
[onoBHy posb 1ipu 1IbOMY BifliTpae cepa OXOPOHU 37I0POB ST, OCKIJIBKY SIK 32 MaH-
JleMil, Tak 1 IMiJl Yyac BOEHHUX [ 1IeThCA MepeyCciM PO 3HAYHI JIIOIChKI BTPATH.
Bizx Toro, sikoio po3BuHEHOIO Ta 3abe3ledeHolo (MaTepiaJbHUMU i KaJpPOBUMU
pecypcamMin) B ZiepsKaBi € cucTeMa OXOPOHM 3JI0POB’d, 3aJIEKUTh Te, sIK olepa-
TUBHO 1 B/IaJI0 BOHA 3MOKe 3pearyBaTy Ha HOBI peasii. OpHaK erijieMist TOCTPoi
pectipatoptoi xBopobu COVID-19, cipuunnena koponasipycom SARS-CoV-2,
MoKasaJja, o CUCTEMH OXOPOHM 3I0POB’s HaBiTh GaraThOX PO3BUHEHUX KpaiH
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CBITY BUSIBUJIUCS HECIIPOMOKHUMM MTPOTUCTOSITU HACJII/IKAM TaKOTO POJLY TOJiM.
Hecraya MexnuHOTO TIepcoHasy, JiKiB, MEIMYHUX 3ac00iB, BeaNKa KiJIbKiCTh
MOCTPKIAINX — yCe IIe € TACTaBOIO /IJIsI 3aCTOCYBAHHS MEINYHOTO COPTYBAaHHS.
SIK HazaTH MeANYHY JIOMOMOTY SIKOMOTa OUIBIIIH KiJTbKOCTI MOCTPasKaaanx ocio,
MOPYIIYIOYU IIPU 1[bOMY KOHCTUTYIIHI IpaBa JIOJAWNHU, — OCh IIUTAHHS, Ha SIKi
HaMarajucsl JaTu BiJIMOBI/Ib Y 1bOMY JIOCJIi/IKeHH.

HesBaskatoun Ha Te, Mo notpeba B 3aCTOCYBaHHI MEIUYHOTO COPTYBaHHS
(TRIAGE) BuHUKJIA BITHOCHO HEIO/IaBHO, HAYKOBIII BKe 30Cepeinin yBary Ha
OKpeMux rmpobieMax foro 3actocyBanHs. [IuTaHHSIM pearyBaHHsI Ha HaJA3BUYaiiHi
cuTyarlil Ta HACJI/IKIB, 1110 IIPU I[bOMY HACTaIOTh, IPUALIAJINA YBAry B CBOIX IIPAILSIX
taki pocaignuku, ak: H. C. Amaxosceka [1], /I. M. benos [2], C. O. bomanizkap
[3], C. B. Bynena [4-5], }O. Baramyk [6], I1. B. Boasucekuii [7], C. O. [yp'es
[8], H. O. I'yroposa [9], M. JI. Joxaruii [7], H. B. [Ipo3xenko [7], B. B. 3a6o-
poscbkwii [4], H. B. Kopob6mosa [10], P. A. Maiiganuk [11], M. Heunnopyxk [6],
. 4. Centora [12—-13], A. B. Croiika [4], B. 1. [IIumyk [8], IO. B. IlIkarya [8]
Ta iH. MennuHe cOpTyBaHHS B IMpalldX 3a3HAYEHUX HAYKOBIIIB PO3TJISIAETHCS
SAK OJVH 13 HeOOXIAHMX, BUMYIIEHUX CIIOCOOIB HaJaHHS IOMEIUYHOI JOIMOMOIH
B yMOBaxX HaJ3BUYAHUMX cuTyalliii. barato noc/ilHUKIB aKIeHTYIOTh yBary Ha
poboTi ciy:k0, 3aiTHUX y TPOIeCi pearyBaHHsI Ha HaJA3BUYaiiHi cUTyallii, KOop-
JMHAIT IXHBOI AiS/IBHOCTI, PO3IIAaoTh noTpedy B ONTUMI3allii Beiel cucremMu
OXOPOHM 3/I0POB’sl, HATOJIOIIYIOTH Ha HEOOXIAHOCTI IeHTpasIi3allii Ta KOOpArHAIIil
JISITBHOCTI BCIX MEIMYHUX 1 PATYBAIBHUX CJIYIKO, 3aisTHUX Y TIPOIeci JTiKBigarii
HACJI/IKIB HAA3BUYANHNUX CcUTYyaIliil. BiT4n3HsIHI HAyKOBIN aHATI3YIOTh POOOTY
[HenTpiB KOOpAMHAIll pearyBaHHs Ha Ha/I3BUYaiiHI cUTYyallii OKPEeMUX €BPOTIEHi-
CHKUX KpaiH, MOCTIKYIOTh IXHI MeTOM poOOTH, eTali MPOBEIECHHS MEIUIHOTO
COPTYBAHHS 3 METOIO BIIPOBA/IKEHHS iX B YKpaiHi 317151 MOKPAIlleHHsT Ha/laHHS
JIOMEINYHOL JIOTIOMOTH, CTBOPEHHS ONTUMAJbHOTO aJITOPUTMY il il 4yac mpo-
BeJIeHHs copTyBaHHsL. [Ipu 1boMy HM3Ka TPOOJIEMHNX TUTaHb 3aJIMIIINCS 11032
yBaroio HayKOBIIiB, 10 /Ia€ 3MOTY IIPOBOJIUTH IOAAJbII HAYKOBI JOCJI/IPKEHHS
3 00OpaHoi TeMaTUKu. J[OCSATHEHHST METH JOCIiKEHHsT TOTPeOy€E BUPIIIEHHST TAKUX
3aB/laHb: IK CIPOTHO3YBAaTH HACTAHHS HETAaTUBHUX HACJIJIKIB, IK HUMU yIIpaB-
JIATU Ta MIiHIMI3yBaTH, SIK HAa 3aKOHOJIAaBYOMY PiBHI MAaKCUMaJIbHO 3aXUCTUTU
paBa COPTYBaJbHUKA Ta MOCTPaKAATI0I 0COOM T/ Yac TPOBEACHHS MEINIHOTO
copryBanHs. [li muTtanHsa AK CbOTOMHI, TaK i B MOAAJBIIOMY CTAaHOBUTUMYTh
Ipe/IMeT POo3IJis/ly HAYKOBIIB YCbOTO CBITY.

Marepianu ta MmeToau

HayxkoBa po6oTa cKIaIa€Thest 3 TAKMX OCHOBHUX €TaIliB: MMiATOTOBYMIT; iH(bopMa-
ilTHO-aHAMI TUYHWH; HapaTuBHUH [14].
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Ha migroroBuomy erarni oO6paHO TeMy IIbOTO MOCJIJKEHHS 3 ypaxXyBaHHSIM
OCHOBHWX, YHiBepCaJabHUX TIPaBuJI ii oOpaHHs. TeMa € HOCTaTHBO BY3bKOIO, IO
Jla€ 3MOTY PO3IJISTHYTH 11 B MeKaX 1[bOr0 JOCTI/PKEHHS, IPU I[bOMY BaKJIUBICTh
Ta aKTyaJbHICTb TEMAaTUKM Ha ChOTOJHI He BUKJMKAE >KOJHUX CyMHIBIB. Biitna
B YKpaiHi, HOBa XBUJIS erijieMii roctpoi pecriparopuoi xsopoou COVID-19,
mo cnpuuuHeHa koponasipycom SARS-CoV-2, npuBeprae yBary o Hel SK
HAyKOBIIiB, TaK i NMPaKTHUKIB y BCbOMY CBiTi. [HdopmartiiliHo-aHamiTHYHUI eTar
JOCJIIKEH s Tiepesbadyac MpoBeeHHs MONIYKY HOPMATUBHMX Kepesl, HayKo-
BOI JriTepaTypu 3a 0OpaHOI0 TEMAaTHUKOIO Ta poOOTY 3 ii omparioBanHs. MeanuHe
COPTYBaHHS € MPeAMETOM HAYKOBUX JOCJI/JKEeHb Ta AMCKYCIi JUIle OCTaHHI
KiJTbKa POKIB 1 OKpeMi MHUTaHHS, TIOB’ SI3aHi 3 HUM, JOTETep 3aJUIIAl0ThCs He
BUPIIIIEHNMH, TOMY i1 icHy€e moTpeba Ha ChOTO/HI TIPOIOBKYBATH HOTO BUBYEHHSI.
[IIngxom ocMuCJIeHHS Ta MOPIBHSHHSA MOIJISAIB, T1YMOK, ITO3UIII HAYKOBIIIB,
aHaJi3y CTaHy Cyd4acHOTO 3aKOHOJABCTBA IMIOA0 0OPaHOI TEMU JOCIKEHHS
Ha HapaTHBHOMY eTari c(hOpMOBaHO BJacHe GauyeHHsI MEIMYHOTO COPTYBAHHS,
pobJieM, siki BUHUKAIOTh MPH 00 3aCTOCYBaHHI, Ta 3allPONOHOBAHO MIJISIXH IX
BUPIIlIEHHS B Cy4YaCHOMY Ta IIePCIIEKTUBHOMY 3aKOHO/IaBCTBI.

BiamoBigHo 10 3aBJaHb HAYKOBOTO MOIIYKY B pPOOOTI BUKOPUCTAHO TaKi METOIM
nocipKeHHs. EMIIipUYHMii MeTo/I 3aCTOCOBaHO Ha eTari 300py HeoOXimaHOT
iHdopmariii Mpo MeuYHe COPTYBAHHS 3 HAYKOBUX Ta HOPMATUBHUX JXKepel.
3a JI01I0MOTO0I0 METO/ly TOPIBHSHHS JOCIXKEHO TIOIVIS/IM HAYKOBIIB HA YMOBU
MPOBE/IEHHS MEINYHOTO COPTYBaHHA. BUKOPUCTOBYIOUM MeTONM aHAi3y i CUH-
Te3y sK Pi3HOBUIM KOMIIJIEKCHUX 3arajJbHUX METOJIB JOCTIKEHHS, a TaKOXK
MEeTO/IM y3araJbHEeHHS Ta MOSCHEHHS, PO3IJISTHYTO iCTOPiI0 Ta TPUYMHU BUHUK-
HEHHST MeJIMYHOTO COPTYBAaHHS, MPOAHAI30BaHO I BU3SHAUEHO IePeyMOBHU HOTO
3aCTOCYBaHHsI, IO3UTHBHI Ta HETATUBHI O3HAKH, MOKJIUBICTD i HEOOXIHICTH OTO
3aCTOCYBAHHS IIiJ] Yac MaH/eMili Ta BOEHHUX CTaHiB, 10 i a0 3MOTY OTpUMaTu
HOBI HAYKOBI pe3yJIbTaTu JIOCJIi/IKeHHS.

Pe3yibraT Ta 0OTOBOPEHHS
IIpununu unuxHeHHs MeOUHO20 COPMYBAHHS MA ICMOPIs 1020 CMAHOBIIEHHS

[MToxHst y ¢BiTi BitOYBa€ThCS YMMAIIO O, sIKi MAalOTh O3HAKN HAJA3BUYANHMX,
1 11e IPU3BOJUTD JI0 3HAYHOI KIJIbKOCTI SIK JIIOJCbKUX, TaK 1 MaTepiaJbHUX BTparT.
YpaxoByioun Kputepii BUSHaUEHHS PiBHS HAJA3BUYAMHUX CUTYaIliil (TepuTopiaib-
HOTO HONIMPEHHS Ta 00CATIB TEXHIUHUX I MaTepiaJlbHUX PeCypciB, HEOOXiJHUX
JUIST JIKBIAAIT HACITIIKIB; KIIBKOCTI OCTPaXkKIa/InX Jifojieit ab0 yMOB MOPYIIEHHST
IXHBOT JKUTTEMISIITBHOCTI; PO3MIpy 3amoaistHux (odikyBaHuX) 30UTKiB) [15], Taki
MO/l MOXYTh CTAHOBUTHU 3arpo3y He TIJAbKU g9 OKPEeMOi Jep:KaBu, a W /s
BCHOTO JIOJICTBA B Iijiomy. B Ykpaiui mpobiieMa mossira€ B TOMY, 10 TiJTbKK
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15 % wmaceseHHs CIPOMOJKHI HajlaBaTh JOMeAUYHY jornoMory. bisibiie Toro,
cepen koxkHUX 100 3aru6amMx yHaACTiIOK HaA3BUYAWHMUX CUTyaIiil Tisbku 20
HEMOJKJIMBO BPATYBATH, OCKLJIbKM BOHM 1epeOyBaloTh y CTaHi, M0 HeCyMiCHMIA
i3 skuTTAM, a 80 — MOMUPAIOTh Yepes Te, 1o iM abo He OyJI0 HajaHo, ab0 HaJIaHO
HEeCcBO€YacHo, abo Hexdamo HaaHo MeaudHy gornomory |7, c¢. 17].

Memuane copTyBaHHS — PO3MOJIIJ TTOCTPAKIATNX 1 XBOPUX HA KAaTEropil 3a 03HA-
KaMi 1oTpeOu B OJHOPIHUX JIKYBaJbHO-IPO(DIJAKTUIHUX Ta €BaKyallilHUX
3axojlax BIAIOBIZIHO 0 MEJUYHUX [OKa3aHb, 0OCATIB HaJaHOI MeJUYHOI JI0II0-
MOTH Ha KO’KHOMY eTalli MeIMYHOI eBaKyallii Ta mopsaKy eBakyaiiii [16]. [nakiie
KaXKy4yu, MeIMYHe COPTYBaHHS € MPOIeCOM BU3HAUYEHHS TPIOPUTETY HAJAaHHS
MeIMYHOI JOIMOMOIH MOCTPAKAAINM 32 O3HAKaMU HOTpeOu (CKJIaHOCTI IX cTaHy)
Ha Ii/ICTaBl YiTKUX 1HCTPYKII 1100 MPOBE/IeHHS KOHKPEeTHUX il /0, Tij Yac
1 TiCJIst Ha/I3BUYAHUX cUTyalliil. BoHO MOKe MPOBOAUTHUCS K Ha MOYATKOBOMY
eTarli HaJlaHHd MeJIMYHOI J0TIOMOTHU (JIOTOCIITaJbHOMY ), TaK 1 IPU HAJXO/PKeHH]
MIOCTPAKIAJIOTO JI0 JIKyBaJIbHOIO 3aKaIaly (TOCIITATIbHOMY) Ta HOTO JIIKYBaHHI.

[lepuri BUMAZKN MEIUYHOTO COPTYBaHHS MOB’SI3YIOTH i3 poOOTOIO XipypTiB ¥
nepioji HATIOJIEOHIBCHKUX BiliH, ajie HAMOITBIIOTO PO3BUTKY Tlell iHCTUTYT HAOYB
mig dyac ITeprioi ¢BiToBOI BiliHM, KOJM KiJIBKICTh IOCTPasKJaaux ocib crasa
HACTIIbKK 3HAYHOIO, 1110 JIePsKaBH CIIPOMOsKHI Oy 3abe3redyBary Jiuine BUubip-
KOBe HaJlaHHs Meu4Hoi gonomoru [6]. Iloxain nmocrpaxkaanux szificHioBaBcs 3a
MPUHITMIIOM, XTO HAUIMOGIpHIULE: BUKWBE, B Pa3l HaJlaHHS HEBIJIKJAIHOL J0TI0-
Moru, abo 3aruHe 3a ii BiZICYyTHOCTI; BUXKIBE, HE3aJeKHO Bijl HaJlaHOi JI0IIOMOTH;
moMpe, He3aJIeKHO Bijl HagaHo1 fomomoru [17].

OCHOBH MeUYHOTO COPTYBAHHS Oy PO3poOJIeHi BUMATHIM BiliChKOBO-T0JIBO-
BuM xipyprom M. I. Iluporosum, fgxkuii ymnepiie oro 3acTocyBaB y HIMPOKUX
macirabax i yac Kpumcbkoi siitnu 1853—1856 pp. [18, c. 5]. Beaxkaerbcs, 1110
PO3pO0IIEH] HUM TIPUHITUITA MEITYHOTO COPTYBAHHSI B TIOAJIBIIIOMY BUIIPABIAIN
cebe i/l Yac iHIMUX HA3BUYANHUX CUTYAIliil Ta BillH.

3anpoeaoicenns medunnozo copmyeanis 6 Ykpaii: 3axono0aeui nepeuxoou
ma wanaxu ix nooonanHs

Koy MoBa iijte Tpo MeZInyHe COPTYBaHHS, 3aBXKIU TIOCTAE MUTAHHS: KOMY CJIi]T
HaJlaBaTU MEIUYHY JIOTIOMOTY B Tiepiny 4epry? | Bi/moBizib Ha HHOTO TOPKAETHCS
K MEIVYHUX, TaK i OI0eTUYHMX Ta MPAaBOBUX acIeKTIB. Y caMiii icTopii JoacTBa
He OyJ10, HeMa€ i He Oyjie MOBHOTO 306iry CYCIiIbHUX Ta 0COOMCTICHUX iHTEpECiB,
30KpeMa Iie CTOCYEThCs i YKpainu [4, ¢. 65], a oTke, MOTPiOHO BigHAUTH MOJKJIN-
BiCTH IOTpUMaHHs OasaHcy myOiYHUX Ta MPUBATHUX IHTEPECIB Y I[bOMY ITUTAHHI.
[Ipu copryBaHHi repes MEAMYHUME TIPaIliBHUKAMU ITOCTA€E MoTpeba y CKOPOUEHHi
00cAriB HaJlaHHs MeIMYHOI OIOMOTH /ISl IEBHOI KaTeropii ocio, a/s Toro, mob
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36LMbIIATH 11 71 1HIIOI, MocTpakaasii 3 KOl MaroTh Oijiblle ImaHCiB Ha 36epe-
JKeHHsI KUTTs. Taki Aii, 6e3yMOBHO, 3aX0AATh y CYINEPEYHICThb i3 MPUHIUIIAMU
npodeciitHoi eTUKH, SIKUMU KepyIOTbCsS MeJINYHI IPAIliBHUKU B TOBCSKAEHHIN
MPaKTUIll, a TAKOK HOPMaMU 3aKOHOIABCTBA, ajie 111/l YaC BOEHHUX CTaHIB, MaH-
JieMiii 11l /il € BUMYIIIeHUMU.

Koxna xpaina, mepeji SIKOI0 1OCTAJI0 MUTAHHS 3aCTOCYBAaHHS MEUYHOTO COP-
TyBaHHs, BUPIIIY€E HOTO MO-PI3HOMY 3 ypaxyBaHHSIM eTUUYHUX IIPUHIUINB, aje
BPaxoOBYIOUU IIPU IIbOMY TaKi YNHHUKU: PO3YMIHHA IIHHOCTI JIIOJICBKOTO JKUTTS;
30epesKeHHsT OCHOB JIIOACHKOI TiZIHOCTI KOKHOI JIFOJUHM; IIPOBEAEHHS 3aXO0AiB Y
MaKCUMAaJIbHOMY PEKUMI It OLIBIIOCTI JII0/IeiT; BUSBJIECHHS TIOBATrK 10 TPaIUIiil
MiciieBol cribHOTH |18, c. 6].

Posrasigaioun iHCTUTYT «MeMYHOTO COPTYBaHHS», 3BEPHEMO yBary Ha HasiBHe
3aKOHOJIaBYe <IMJATIPYHTS» /I MOKJIUBOCTI MOTO BIIPOBA/KEHHSA. Tak, BiJIO-
BiJIHO /10 1TOJI0KeHb KOHCTUTYII1 YKpaiHu Jiep;kaBa TapaHTY€E KOKHOMY TPOMa/Is-
HUHY [IPaBO Ha OXOPOHY 3/10POB’S, MeINYHY 01IoMOTY (cT. 49), sike HepO3pUBHO
MOB’513aHO 3 HEBiJ EMHUM IPAaBOM JIOAWHU Ha KUTTSA (CT. 27), CTBOPIOIOYNU
YMOBH JIJIs1 €(DEeKTUBHOTO i JOCTYITHOTO JIJIsT BCIX MEIMYHOTO OOCIyTOBYBaHHS
[19]. ITonoxennsa crareit 21 ta 24 Konctutymii Ykpainu 3azHavaloTh, 110 BCi
JIIO/IA € PIBHUMHU y CBOIX ITpaBax, sIKi € HeBIUYKYBAaHUMHU Ta HEIOPYIIHUMHU, He
MOoske OyTH TIPUBLJIEIB U 0OMesKeHb 3a eBHUMEU o3Hakamu [19]. Koncruryriitai
paBa JIIOMHY 1 TPOMAJISTHIUHA 32 3aTaJIbHUM MTPABIJIOM HE MOKYTh OOMEKyBa-
THUCS, BUHSITKOM € YMOBM BOEHHOTO ab0 HA/J3BUYAHOTO CTaHy i3 3a3HaYeHHSIM
CTPOKY il 1ux obmeskenb (c1. 64) [19]. IToTpi6HO 3a3HAYNTH, 1110 «MOKJIUBICTH
0OMe)KeHHSI TIpaB» € Ha ChOTO/HI «OJIHIEIO 3 TEHEHIII PO3BUTKY TIPaB JIOANHH,
SKOI TOTPUMYIOTHCS OiJBIIICTh KOHCTUTYIIN PO3BUHYTUX AEMOKPAaTHYHUX
JiepkaB 1 sIKa € maHiBHOIo y cBiTi» |2, ¢. 20]. Oanak npu 11boMy IpaBa, rapat-
TOBaHI MosoKeHHsAMK crateit 24 ta 27 Koncturynii Ykpainu, oOMeKeHHIO He
1/IIATAIOTh.

OTtxe, TPOBeZICHHST MEIUYHOTO COPTYBAHHS, TO/IJ MOCTPAKIATUX 32 TEBHUMU
O3HaKaMM, KPUTEPIAMU 3aXOATh Y CYIIEPEUHiCThb i3 KOHCTUTYIIHHUM IIPaBOM Ha
iX piBHICTB Ta MPABOM Ha JKUTTSI, 3aXUCT SIKOTO € 00OB’SI3KOM JIEP/KaBH, 1 CTAaHO-
BUTH OJIHY 3 OCHOBHUX 3aKOHOJIABYMX TEPEITKO/ Ha MIJIAXY HOTO 3aCTOCYBaHHS.
Taxoi nmo3uttii JoTpUMy€eTbCs i €BpOIeChbKUii Cy/l 3 MIPaB JIOAWHU Y CIIpaBax:
«Calvelli and Ciglio v. Italy» (2002), «Colak and Tsakiridis v. Germany» (2009),
«Lambert and others v. France» (2015), «Panaitescu v. Romania» (2017), 3a3Ha-
yaroun Ha 00OB’SI30K Jep:KaBU BJKMBATH BCIX HAJIEKHUX 3aXOJIB IS 3aXUCTY
JKUTTsE 0Cib, Ki TIepebyBaroTh i/ 1i IPUCANKILE, 3a0e3Medyoun 0cid HalesKHIM
MeJUYHUM 00cIyroByBaHHsM [12].
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OxpiM 11bOTO, HEHA/IAHHS JIONIOMOTY TIOCTPAXKIAJIOMY MEJIUYHUM IIPAI[iIBHUKOM,
abo HagaHHs ii He B MOBHOMY 00cs3i, 3rigHo 3 mojoxenHusmu cr. 139 Kpuwmi-
HAJIBHOTO KOJIeKCY YKpainu, € KpuMiHaabHUM mpaBonopymieHasm [20]. Taka
Oe3/iAIbHICTD, BUMHEHA 0€3 MOBAKHUX MPUYMH MEJUYHUM IIPaIliBHIKOM, 30008 -
3aHUM HAJIaTU TaKy JOTIOMOTY, SIKI0 HOMY Harlepesl Bi/[oMO PO MOKJIUBI TSKKI
HACJIIKU JIJIST XBOPOTO, KAPAETHCSI OOMEKEHHSIM BOJI Ha CTPOK /[0 YOTHPHOX POKIB
[20]. Henaganust gomoMoru XBopomy Moke OyTH ITPOSIBOM ITOBHOI Ge3/1isliibHOCTI
MEIMYHOTO MpalliBHUKa (3aJuileHHs B HebesIeli MocTpaxkaaaoro) abo Juiie
YaCTKOBOI'O BUMHEHHS il (BiZAIMOBA IPUIHATH TSIKKOXBOPOTO JI0 JIIKYBaJbHOTO
3aKJiajly, BiiMOBa BUMHUTU HEOOXIIHI /il /71t 30epesKeHHs JKUTTS. XBOPOro, oOMe-
JKUBITUCH JIUIIE MiATPUMYBAJIbHOIO TEpali€io, TOMO). YTiM, YU CIPaBeJINBUM
Oyzie NPUTATHEHHS 0COOM-COPTYBAJIbHIKA 0 KPUMIHAIBHOI BiAIOBIIaIbHOCTI
3a TPOBEJIEHHsT MEIMYHOTO COPTYBAHHSI, HACJIIKOM SIKOTO € 3MEHIIeHHs 00CsTY
noromoru abo 3MmiHa ii Bumy st ieBHOi Kareropii oci6? Iloxinsioun morsan
H. O. Iyroposoi, O. O. Kurnoro ta T. €. KoranoscbKoi, 1110 B 6ararboX BUIIaJ-
Kax MOPATYHOK KUTTS TAIIEHTA BUMArae BiJ[ JIKaps MPUAHATTS PillleHHS 3 TIeB-
HUM PiBHEM TPOMeCiiiHOTO PU3UKY, 1 A/ YHUKHEHHS HACTaHHS KPUMiHAJIbHOI
BiZIMOBIZAIBHOCTI 32 HECTIPUSITJINBI HACTIZIKH, TOJIOBHUM € Te, 1100 Tieil pusuk OyB
Bunpasianuii [9, ¢. 2161], morpibHO 3a3HAYNTH, MO il COPTYBATbHUKA MAIOTh
OyTH «BUBEJIEH] 3a MEsKi» TIPOTUIIPABHUX, TOOTO BBAKATHCS TIPABOMIPHUMH, SIKIIO
BI/INIOBIIAI0Th BUMOTaM BIJIIIOBI/IHUX COPTYBAJIbHUX MPOTOKOJIIB.

[TonoxxeHnHsT YUHHOTO KPUMIHATBHOTO TA IIUBIJIBHOTO 3aKOHOIABCTBA /I03BOJIAIOThH
POBIJISIaTH MeUYHEe COPTYBAHHS K OAUH i3 IPOSABIB CTaHy KPallHbOI HEOOXil-
HOCTIi, HeraTHBHI HACJIAKU SIKOTO (3aroisiHa MKoa) MaloTh OyTH JIiKBiOBaHi.
[Torpu Te, MO IHCTUTYT «KPAalHBOI HEOOXIAHOCTI» € MiKTaJy3eBUM IHCTUTYTOM,
YMOBH /IS BUBHAHHSI TUX YW iHINNX /i, BINHEHWX y CTaHi KpailHbOI HEOOXi/-
HOCTI, PO3PI3HAIOTHCS 32 OKPEMUMMU rajly3sIMU 3aKOHOJIaBCTBA. Tak, mepesiik [ii,
SKI BIZANOBIZAIOTH O3HAKAM KPalHbol HEOOXiAHOCTI, 32 MOJOKEHHSIMU [IUBLILHOIO
3aKOHOJIABCTBA € 3HAYHO IUPIIUM MOPIBHAHO 3 KPUMIHAJIBHUM. PeTebHuil aHa-
JIi3 03HaK Kpaitnboi HeoOxiznocti nposena H. C. Axaxoscbka. HeoOxignumu ta
JOCTaTHIMI O3HAKaMHU [IJIsl BU3HAHHS CTaHy KPailHbOIO HEOOXIiTHICTIO 3a TIOJI0KEH-
HIMW [IMBLIBHOTO 3aKOHO/IAaBCTBA 3a3HaUYeHa aBTOPKA BBAXKA€ TaKi: a) 3aBIaHHS
IIKOJIM B Pe3yJIbTaTi BYNHEHHS TeBHUX iit. ToOTO TOBemiHKa y cTaHi KPaitHbOl
HeOoOXiIHOCTI Mae OyTH 3aBKAM aKTUBHOIO; O) Taki /i CIpsIMOBaHi Ha YCYHEHHST
Hebes3IeKu, M0 3arposKyBasa IMBIIBHAM MpaBaM Ta iHTepecaM iHIIoi 0CoOM.
DakTryHO y cTaHi KpaitHhol HEOOXiAHOCTI 0coba i€ Ha KOPHUCTH SIKOICh TPETHOI
ocobwu, TIpaBaM Ta IHTepecaM SIKOI 3arpokye Hebe3leka, sika MoKe OyTH BUKJIV-
KaHa SK JisSIMU JTIIOJWHM, Tak i Oy/Ab-IKUMI HETIOACHKUME (hakTopamu (HaIrpH-
KJIaJl, CTUXIHHIM JIMXOM ); B) HEMOK/IMBICTH YCYHYTH HeOE3IIeKy, 110 3arposKyBajia
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npaBaM Ta iHtepecam ocobu inmmmu 3acobamu. ToOTO suile 3aBJAHHSA MIKOAK
JI03BOJISLIO BigBepHYTH Taky Hebesneky [1, c. 35]. Kpuminanbuuii kogeke Ykpa-
inu mepenbadae HeOOXiHICTh ICHYBAHHS Ile OJ[HI€T YMOBU — HeTlePEBUIIEHHST
MesK KpaiiHboi HeoOXiZHOCTI, TOOTO BiBEpHYTa MIKO/AA € GiJIBIIOI0 MOPIBHSIHO i3
3anozisinoto (ct. 39) [20].

Hopm#u nuBiJIbHOTO 3aKOHOAABCTBA POBIJISAAIOTH CTaH KPAHbOI HEOOXITHOCTI SIK
crocib caMo3axuCTy MUBIIBHUX TIPaB, BiAMOBIAHO, /ii, BUNHEH]I B TAKOMY CTaHi,
MaoTh GyTH ITPaBOMIPHUMHU, a OTKe, 0c00a, sIKa 3aIo/[i0€ MIKOAY B CTaHi Kpaii-
HbOI HEOOXiZHOCTI, He MPUTSATYETHCS 0 IUBILIBHO-TIPABOBOI Bi/IIOBIAaJIbHOCTI.
Onnak 3mict nosoxens ctT. 1171 ta u. 4 ct. 1166 HusinbHoro Kogekcy Ykpainu
CBIZIYNTH PO Te, 1[0 IIKO/A, 3aBJaHa 0cobl B CTaHi KpailHboi HEOOXiHOCTI, TTij-
sgrae Bigumkoaysantio [21]. IIpu 1nibomy 3aCcTOCOBYETBCS gK 3arajbHe IIPaBUJIO
MOJIOKEHHSI, 110 TKO/IA BiITKOOBYETHCS caMe 0coboto, sika ii 3aBaasa. I jmre
SIK BUHSITOK 3aKOHOzaBelb y 4. 2 c1. 1171 mepenbatae MOKIMBICTH 3BLILHEHHST
ocobu Bij 000B’SI3Ky BiAIIKOAYBAaHHS IIKOIM, aje B OKPEMUX BHUIAAKaX Ta 3a
HAsIBHOCTI NIEBHUX 00CTaBWMH, YPaXOBYIOUM MPUYMHA BUHUKHEHHST HAI3BUYAHOI
cuTyallii, Po3Mip IIKO/M, YN BAAJIOCS 3aI0OIrTH HACTaHHIO I1ie OiIbIIol HeGe3neKu
TOTIIO.

MosxHa 3a3HauuUTH, IO /il 3 MEAMYHOTO COPTYBaHHS BiANOBI/IAIOTh YCIM HaBe-
JIEHUM BUIIE O3HAKaM CTaHy KPailHboi HeoOXisHOCTI, TOOTO €: TPaBOMipHUMU
(HaflaeThCa MeIUYHA JIOTIOMOTA), CIPIMOBAHUMHU Ha 3aXUCT TIPaB Ta iHTepeciB
oci6 (HagaeThCs A0MOMOra BCiM, XTO Ti moTpedye), HeOOXiAHUME Ta MOKIMBUMU
3a jaHuX oOcTaBUH (MeIMYHA JOMOMOTa HAAE€ThCS MIJISXOM MEPepO3Nnoiiay ii
3aJIeSKHO BiJl CTaHy TTOCTPaKIAINX, a OTKe, He B OJHAKOBOMY JIJIsT BCiX 06cs31),
SIKi 3arMo/isyii KoY (PO3Mip MIKOAW TPHU 1IBOMY € 3HAUYHO MEHIIUM HIXK Mir
OyTH, OCKIJIBKN 3aBISIKM COPTYBAHHIO BAAETHCST BPATYBATH MAKCHUMAJIbHO MOK-
JIUBY KUIBKICTh TOCTpakaannx). BopHodac moctae MUTaHHS: a YU CITPABEJIN-
BOW0 Oy/le BMMOTA PO KOMIIEHCAIIII0 3aIO/isIHOI KON 32 TAaKUX O0OCTAaBUH?
OCKUIbKY MeuYHe COPTYBAHHS 3aBKAM € BUMYIICHUM Ta €MHUM MOKJTUBUM
3ac000M J1ii B HA/I3BUYANHIX CUTYAIIisIX, BBA)KAEMO 32 TIOTPiOHE «BUBECTU» HOTO
32 MeKi «KJIaCUYHOr0» PO3YMIHHS CTaHy KpaliHbol HeoOXigHOCTi. I B OHOBIEHOMY
[UBLIBHOMY 3aKOHOAABCTBI BOAYAETHCS 3a MOTPIOHE 3aKPINUTU IIPE3YMIIIII0
HEBUHYBATOCTI 0Ci6 32 HACJIIKK TIPOBEIEHOTO COPTYBAHHSI, a TAKOK 3MIHCHUTH
o0’ekTHUBAaIlii0 00CTaBUH, SIKi 3BIIBHATUMYTH Bijl J€TIKTHOI BiIOBIIaaIbHOCTI,
SIKOI0 Ma€ CTaTH i HeoOXIiJHICTh IPOBEAECHHS MEAMYHOIO COPTyBaHHs [22, c. 18,
49].

[Torpeba y 3acTocyBaHHI MEIUYHOTO COPTYBaHHS BUHUKAE TOi, KOJU PiBEHDb
PO3BUTKY c(epr 0XOPOHU 3/I0POB’sl, BEJNKA KIJbKICTh IMOCTPaKIAJNNX, HElO0-
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CTaTHA KiJbKICTb MEJIUYHOTO MEepPCOHANY B JlepKaBi He Jal0Th MOKJIUBOCTI
HaJIaTh B HeOOXiZHOMY 06Cs31 MEAMYHY JOTIOMOTY BCIM, XTO IIOTO MOTPEOYE,
MOPYNIYIOYU TIPU IIbOMY TapaHToBaHi KoHcTuTyiliero Ykpainu mpasa. ¥ Takomy
BUIIAJIKY 1 mocTae moTpeba B 30cepeKeHHI MaKCUMATbHUX 3YCHJIb MO0 BYM-
HEHHsI IIePIIOYeProBUX Aill i3 HafaHHA MeJUYHOI JOIOMOIM TUM, XTO HaNOiIbIIe
IIbOTO TIOTPEOYE i KOMY IIle MOKJIMBO JOTIOMOTTH. JIJIst 1IhOTO BCi mocTpakaasti
MIJIIATAIOTh «COPTYBAHHIOY, IHAKIIE KaKy4H, IOy Ha OKpeMi IPYyIH, 3aJIeKHO
Bijl IXHBOTO CTaHy, 0OCOOMBOCTI [l i3 HAJAHHS JOMOMOTH Ta MEPCIEKTUB O/y-
sxanng. IIpu nbomy Ionoxkenuam npo Meanyny eTUKY B yMOBaX Ha/[3BUYallHUX
cuTyalliii nepeadadaeThes, o <P BigOOPI NAIEHTIB, SAKi MOXKYTh OYTH BPITO-
BaHi, JIiKap MOBUHEH KePyBaTHUCS TiIbKK CTAHOM TIAI[iEHTa, BUKJIIOYAIOUN OY/Ib-sIKi
1HIIII MipKYBaHHS, 3aCHOBAaHI HA HEMEUYHUX KpuTepisax» [23, c. 38].

[Torpeba B 3acTOCYyBaHHI MEAMYHOIO COPTYBAHHS MOKE BUHUKATHU SIK Y KpaiHax
13 PO3BUHEHOIO0 €KOHOMIKOIO, TaK 1 B TUX, sIKI PO3BUBAIOTHCA.

B Ykpaini meauyHe coOpTyBaHHS peryJioeThcss HakazoM MiHicTepcTBa OXOPOHU
3n0poB’ss Ykpainu «Opranisaiig HaJlaHHS MeIUYHOI OTIOMOTH XBOPUM Ha
KopoHaBipycHy xBopoOy (COVID-19)» Bix 28 6epesnst 2020 p. Ne 722 [24].
Y Crannapri 3 «Cranionapne jikysanss naiientis 3 COVID-19» 1poro nakasy
3a3HavaeTbes, 1mo npu HaaxopkenHi ITAIIIEHTA no 3akimamxy oXopoHH 3710pOB’st
3MIMCHIOETHCI MeUUHE COPTYBAaHHS, a caMe: PaHHE PO3TMi3HaBaHHS XBOPUX;
OILIHIOETHCS TSKKICTh 3aXBOPIOBAHHS, — 3a HEOOXiJHOCTI MOYNHAIOTHCS 3aX0/I1
MeINYHOI JOIIOMOTH.

OkpeMoro TPo6HIEMOI0 3aCTOCYBAaHHS MEIUYHOTO COPTYBaHHS B yMOBaX Hajl-
3BUYANHUX CUTYyalliil, BOEHHUX CTaHIB € Te, 1110 PIillleHHS PO MOJIJ HA TPyNu
MpY HaJlaHHI JIOTIOMOTH TPUNMAETHCS He TIJIbKU MeAUYHUMU TIpalliBHUKaAMH,
a il iHmuMu ocobaMu, sKi He MaioTh CIIelliaJbHOI MeIrYHOI 0cBiTH (0COOGOBUM
CKJIAJIOM PATYBAJbHUX, MOKEKHUX Ta 1HIIKUX CHEliadi30BaHUX IMAPO3/iJIiB, HA
SIKUX TIOKJIAIEHO BiTIOBiIHI 000B’SI3KI), sIKi He 3aBXKIN MOKYTbh aJleKBaTHO OITi-
HUTH 3 MEAMYHOI TOYKM 30pPYy CTaH MOCTPAKIAAJOr0 Ta BUYMHUTH HEOOXiAHI il
ITi cy6’exTH, SIK MPaBUJIO, HAMAIOTH JOMEIUYHY JOTIOMOTY, TOOTO «HEBiIKJIaIHi
[ii Ta opranizamiiiHi 3aX0/IH, CIPSIMOBaHI Ha BPSATYBaHHS Ta 30€PEKEHHS JKUTTSI
JIOJINHMU.... TIO 3/IMCHIOEThCS Ha MicIli mofii...» [5, ¢. 58]. I xoua Bonu 3miiicHio-
I0Th JIMIIE <BCTYITHE» COPTYBaHHS, B AESKMX BHUIIAJKaX caMe BOHO MOKe OyTH
BU3HAYAJbHUM, a «JedeKTn HaJaHHS MeINYHOI JOMOMOTH», IO IPHU I[bOMY
BUHUKAOTH [3, ¢. 529—530], MOKYTh CYTTEBO BIUIMHYTH Ha CTaH 3[0POB’ST OCOOM.
Meanuate copTyBaHHS SIBJIsIE COOOIO CKJIAMHII Ta BUMYIIEHUH TPOIlEC, Bix mpa-
BUJIBHOTO TIPOBE/IEHHS SIKOTO 3aJIeKUTh IKiCHE HAMAHHS MEIUYHOI JOTIOMOTH
BEJIMKIN KiJIbKOCTI mocTpaxaainx. ToMy ioro mnpoBegeHHs Ma€ OYTH J0BipeHO
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(paxiBisiM, crieliajJibHO MiATOTOBJIEHUM J10 il Y KPU30BUX, HAJI3BUYANHUX CUTY-
anigx. CopTyBaJIbHUKN TIOBUHHI YiTKO PO3YMIiTH, SIK TIOBOAUTHUCS i3 TAIliEHTaAMU
Y BijiliJIeHH] HEBIiJIKJIaJHOI JOTIOMOTH, MaTU CIIPaBy 3 €KCTPEHUMU BUIIQIKAMHU,
MpaIoBaTy i TUCKOM, KOJIM € TePEIOBHEHICTh, SIKIO MAa€ Miclle KPUTHYHA
no/tist, Tomio [25, c. 305].

Hananug mMennmyHoi OTIOMOTH B yMOBaX HaJI3BUYAWHUX CTAaHIB 4acTO MOKe
BizOyBartucst 6e3 ypaxyBaHHS PeayibHOI MOKJIUBOCTI OTPUMATU iH(HOPMOBAHY
3rofly MOCTPaXkKIAIOro Ha Iie 3a GpakoM Jacy abo uepes HOro craH, 10 CTAHOBUTD
oKpeMy pobJieMy, sika TIoTpeby€e CBOTO BUpilieHHs. Be3nopajiHuil ctaH € OfHI€n
3 TMX 00CTaBWH, SIKi He Jal0Th 3MOTH 3PO3YMITH AIWCHUN HaMip, BOJIO 0co6u
Ha BuUMHeHHd neBHux aiil [10, c. 31]. Curyattis yckaagHIOETbCS Y Pa3i HaJlaHHS
MEPBUHHOI MEJMYHOI JIOTIOMOTH TTOCTPAKIATOMY 3a BiZICYTHOCTI OY/b-sTKOi IOMOB-
JieHocTi (HaBiTh ycHOI) 110710 3roau (ab6o 3a00pPOHN) OTPUMATH TaKy JOMNOMOTY.
Caymrroto mozo 1boro € nyma P A. Malinanuka, Skuil MponoHy€e po3TasaaTi
BITHOCWHY 3 HaJaHHS MEAMYHUX MOCIYT 0coOi B yMOBax HeOE3MeuHOro s ii
JKHUTTS CTaHy SIK JIii, 1[0 BYMHSIOTBCS B iHTEpecax TpeThoi 0codu 6e3 JopydyeHHs

[11, c. 393-394].

[TocTpaskgasnx mpu MpoBeleHHI MeIMYHOTO COPTYBAaHHSI PO3IMOAIISAIOTh Ha
YOTHUPU COPTYBaJbHI KaTeropii, SKi BiJNIOBIIAIOTh TTEBHUM KOJbOPOBUM TTO3HA-
YeHHsIM, 32 O3HAKaMU 30POB’sS il TOTpeGoo0 B OAHOPIAHMX JIKYBaJIbHUX Ta €Ba-
KyalliiHUX 3aX0/1aX BIJIIMOBIHO 10 MEINYHUX TTOKA3aHb:

1-ma xaTteropig (4epBOHUUN KOJIIP): JKUTTS MOCTPAKIAJOTO 3HAXOAUTHCS T
3arposofo, MoTpedy€e HeraHoOro HaJlaHHS MEJINYHOI JOMOMOTH Ta IMi/JIATae TOC-
miTasisallil B Iepury 4epry;

2-Ta KaTeropist (KOBTUI KOJIP): TOCTPAKAAIHIA € TIKKO MOPAaHEHNM ab0 XBOPUM
i3 cTabiTbHUMU JKUTTEBUMU MMOKA3HUKAMU, 110 JI03BOJISTIOTH OTPUMYBATH J[OTT0-
MOTY B JIpyTY 4epry;

3-Ts1 KaTeropist (3eeHuil KOJIp): MOCTPAKIAIUI € JIETKO MOpaHeHnM abo XBO-
pUM, Ma€ He3HAUHE YITKO/KEHHS 3/I0POB’A 13 33/I0BIJIbBHUM 3araJlbHUM CTAaHOM Ta
MOJKe OUiKyBaTU HaJJaHHS MEJUYHOI IONTOMOTH B IOBINUI TepMiH. OKpeMy rpymy
MOCTPpKAANNX, IKa HAJEXUTh /10 1€l KaTeropii, 3a Mporo3uilielo BeecBiTHHOI
MenyHO1 acoriaiii 3 1994 p. cTaHOBIATH NMTCUXOJIOTIYHI TTOCTPAXKIAI;

4-Ta kateropis (YOpHUI KOJIp): Y MOCTPakKJAI0TO HEMAE IAHCIB Ha >KUTTH,
VIIKO/DKEHHS OTO 3/I0POB’S HE CYMICHI 3 KUTTSIM, HaJIAlOThCS JIUIIE MajliaTUBHA
noromora ta jgorysn [18, c. 21-22].

Y mpotieci HaZlaHHS MeUYHOI JOTIOMOTH, IIPOBE/IeHHS JIIKyBaHHS COPTYBaJbHA
KaTeropisi MOCTPaKAAJI0ro MOXKe 3MiHIOBaTHCd. | Xoua cam i1HCTUTYT Meuy-
HOTO COPTYBaHHSI BUKJIMKA€E YUMAJO [IMTaHb, HacaMmIlepes eTHYHOIo Ta IIPaBo-
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BOTO XapakTepy, B eKCTPeMaJbHUX CUTYallisIX 32 HASBHOCTI BEJMKOI KiJTbKOCT1
MOCTPKIAINX Ta HE3/IaTHOCTI CUCTEMU OXOPOHM 3/I0POB’Sl HA/ATH JOTIOMOTY
BCiM, XTO ii moTpebye, BiH 3aIMIAETHCS EANHUM e(HeKTUBHUM 3aCO00M TIOPSI-
TyHKY. [Ipy iboMy KpuTepii BiilHeCeHHS TTOCTPAKIAAINX /10 TIE€l UM 1HIIIOI KaTero-
pii MalTh OyTH AOCTATHHO YITKUMHU 1 3PO3YMITUMHU SIK METUYHUM TPaIliBHUKAM,
TaK i mpariBHUKAM HIINX CIIeliali30BaHKUX MiAPO3ILIIB, SKi TaKoXK OepyTh ydacTh
B OIlIHITI CTaHy MOCTPAKAAIUX TIiJ] Yac MPOBEJEHHS MEIUYHOTO COPTYBaHHSI.
YiTko BU3HAYEHI KPUTEPil MOAINY MOBUHHI MICTUTUCS B KJIIHIYHUX ITPOTOKO-
Jlax, MO CTaHyTh TapaHTIEI0 3aXUCTy OCiO, BUMYIIEHUX TPUAMATH BiATIOBIIHI
pillleHHs, Bi/l MOXKJIWBOI 3aTPO3W HACTaHHS Bi/IMOBIIaJIbHOCTI.

Meouune copmyeanns — sumywenuii 3axio

«I'mobanbHuil pO3BUTOK JIIOACHKOI IUBiIi3alii, KpiM MO3UTUBHUX HagbaHb,
TOPOJINB YMUCJIEHH] 3aTPO3U KUTTEBO BAKJIMBUM 1HTEPEcaM JIIOJMHUA 1 TPOMaid-
HUHA, CYCITJIbCTBA 1 /lep:KaBU Ta CTBOPUB TEPELYMOBU JIJIs TAKUX HETaTUBHUX
TEeHIEeHITII:

— 301JIbIIEHHS YaCTOTH Ta IHTEHCUBHOCTI HAA3BUYAalHUX CUTYaIlill;

— MOABa HAJ3BUYAWHUX CHUTYaIlill “3MilaHOro TUITY  — KOJW MPUPOJHI KaTa-
KJII3MU CIIPUYNHSAIOTh BUHUKHEHHS TEXHOTEHHUX KaTacTpod, a iHoai (xo4
i 3HAUHO MEHIIOI0 MipOoI0), HaBMaKW HaJA3BUYaiHI cUTyallii cOIiaJabHO-TIOJIi-
TUYHOTO XapaKTepy... MOXKYTb BUKJIUKATH TEXHOTEHHI KaTacTpodu, SKi MOKYTb
BUHMKATU BHACJTIIOK HAJA3BUYAWHUX CUTYAIllil TPUPOJHOTO 1 TEXHOTEHHOTO
xapakrepy» [18, c. 5].

MenundyHe copTyBaHHSI MOBUHHO 3/IIMCHIOBATUCS MPOTSATOM YChOTO MPOIECY
HaJIlaHHSI MEJUYHOI JIOTIOMOTH, i COPTyBaJibHA KaTeropist MOCTPAXKIAIOTO MOXKe
3MIHIOBATUCA 3aJI€5KHO BijI CTaHy HOTO 3/10pOB’s. Y pa3i Ha/I3BUYANHUX CUTYaIliil
13 BEJIMKOIO KLIBKICTIO TIOCTPaXKIAJINX CKJIAJAHO TTPUNHATHU TTpaBUJibHE PillleHHSI
JIUId BU3HAUEHHS MPIOPUTETHUX 3aB/IaHb dyepe3 Te, M0 TP I[bOMY 3aBXKIU CIIO-
CTepIraeTbCd HasIBHA JUCIPOTIOPINSA MiXK KIJIBKICTIO TOCTPAKIAIUX 1 TSKKICTIO
OTPUMAHUX HUMHM TOIIKO/KEHb Ta YHCEIbHICTIO MEANYHUX CHJI i 3ac06iB [8,
c. 32]. Oxnak cam ¢akT 3acToCyBaHHS COPTYBaHHS He TMOBWHEH BIJIMBATH Ha
OIIIHKY BCi€l CMCTEMHM OXOPOHM 310POB’st 3 OOKY HacesleHHs Kpainu Ta dop-
MYBaHHSI «HU3BKOTO PIiBHS JIOBIpU HacesJeHHs 70 odiliitHol Meauiiuauy |26,
c. 2711]. Menuuse copTyBaHHs — 1€ 3aBXK/IM TUMUYACOBUU Ta BUMYIIEHUI 3aXi/,
KNI 6a3y€eThCs Ha €AMHINA KOHIIEMNIil AIarHOCTUKY Ta JIKYBaHHS [TOCTPaXKIAIIX
[PY HAJA3BUYANHUX CUTYaIlisIX i Ma€ BiAMOBIAATH KPUTEPisIM KOHKPETHOCTI, 6e3-
MepepBHOCTI, TOBTOPIOBAHOCTI Ta cHaJKoeMHOCTI [8, ¢. 33—34]. OTxe, 11e 03Ha-
Yae, 10 COPTYBAHHS MTPOBOAUTHLCS MO0 KOKHOTO KOHKPETHOTO MOCTPAKAAIOTO,
3 YpaxyBaHHSIM CTaHy HOTO 3/I0pPOB’Sl HA BCIX eTamax Ha/[aHHS MEeJMYHOI J0I0-

92 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2023. Bun. 160



Korobtsova, N.V. Medical Sorting (TRIAGE): Implementation Problems and Legislative Ways...

MOTH, 3 HEOOXIIHICTIO 3/IiiICHEHHSI MOHITOPUHTY OTO 3/10POB’Sl Ta MOKJINBICTIO
3MIHM COPTYBAJIbHOI KaTeropii, BpaxoBYIOUM KOKHUII HACTYITHUI eTall Ha/laHHS
MeaudHoi gormomoru. I1ij yac mpoBeeHHs MeIMYHOIO COPTYBaHHS 30epiraioThb
CBOIO JII€BICTh OCHOBHI COPTYBaJIbHI O3HAKW: HeOe3IeKa IJIsi OTOUYIOUHX, JHKY-
BaJIbHA Ta eBakyalliiina ozHaku |8, c. 36]. IIpu 11bOMy 04€BUIHOIO € HEOOXiAHICTh
PO3pOGJIEHHST HAIIIOHATBHOTO HOPMAaTHBHOTO aKTa IIPO MeAMYHe COPTYBAHHS, TPH
dhopMyIIoBaHHI SIKOrO IIOCTaHe YuMasio 1pobsieM i He JIMIe IPaBOBOrO Xapak-
Tepy, a/Ke KOyKHa HOpMa MaThMe eTHYHe 3abapBJIeHHs, KOKHOMY TIOTPiOHO Oyiie
BI/IMOBiIaTH Ha MUJIBHOHU <gIK?» [13, c. 31].

BucHoBkn
[IpoBesiene nocizKeHHS 1a€ MiCTaBU AIMTA TaKUX OCHOBHUX BHCHOBKIB.

1. Meanune copTyBaHHS 3aBXKIAW CJIiJl PO3IJISAIATA SIK BUMYIIEHUN 3axXij, SKU
3aCTOCOBYETHCS 3 METOIO JIKBIi/lallil HACI/IKIB Ha/I3BUYAHUX CUTYalliil, 3MeH-
IIEHHST KiJbKOCTI MOCTPaKAATUX OCi0, BPSTYBaHHS KUTTS SIKOMOTa OiJIbIIOi
KIJIBKOCTI Jito1ei.

2. Posnozisi mocTpakainxX 3a IMeBHUMU O3HAKAMM, KPUTEPIsIMU IO TPyIax €
0OMeKEeHHSIM TIPaB JIFOIMHM, a OTKe, TIOPYIIEHHSIM KOHCTUTYIIIHHUX TIPaB rpoMa-
JISIH Ha X piBHICTh, 3a00POHY Ha BCTAHOBJIEHHS JKOJHUX IIPUBLIEIB Ta 0OMEKEHb
(nepenbauennx cT. 24) Ta mpaBa Ha KUTTs (1epexdadeHoro cr. 27), ki He Mmij-
JIATAl0Th 0OMEKEHHIO HaBiTh B YMOBaX BOEHHOTO Ta HaJ3BUYAHOTO cTaHiB. Tomy
[IPOBE/ICHHS MEIMYHOTO COPTYBAHHS ITOBUHHO 3/1IIICHIOBATUCS 3 MAaKCUMaJIbHUM
JNOTPUMAHHSM KOHCTUTYIIMHUX TPaB JIIOJUHU HA OXOPOHY 3/I0POB’sS, MEJINYHY
JIOTIOMOTY, a TaKOX HEeBiJl EMHOTO TIpaBa JIIOAWHU Ha SKUTTS, 3 AOTPUMAHHSIM
3araJibHUX MPUHIIKINB CIIPABEJIMBOCTI, PO3YMHOCTI, 106POCOBICHOCTI.

3. IIpoBeneHHsT MEIMYHOTO COPTYBAHHA MOPYIIYE 3arajibHi MPUHIUIN 1Tpodeciii-
HOI €eTUKHU, SKUMM KePYIOThCS MeJWYHI MPaIliBHUKU B TOBCSK/IEHHINM TTPAKTHUII,
KOJIM HaJIaloTh JOIIOMOTY BCiM, XTO i morpebye B HeoOXizHOMY 00cs3i, ane mij
yac Ha/I3BUYAWHUX CTaHIB Taka MOBEJIHKA € BUIPaBAaHo0. ToMy mpoBeieHHS
COPTYBaHHA TTOBUHHO 3/IICHIOBATHCS HA TMi/ICTaBi Bi/IMOBITHUX KJIIHIYHUX (COPTY-
BaJIbHUX ) TMIPOTOKOJIIB, B IKUX MAfOTh OyTH 3aKPiTUIeH] YiTKi KpUTepii, 3MICT SIKUX
Oyzie 3pO3yMiIMM K MeAMYHMM IpaliBHUKAM, TakK 1 iHIIUM ocobaM, 3a1istHIM
y mpolieci copryBanHs. Ile 103BOIMTh YHUKHYTH TIPOOJIEM IIOA0 TTOMHUIKOBOI
OIIIHKU CTaHy MOCTpakaaaunX. BiZANOBiHI TOKyMEHTH MalOTh MPUMaTUCS Ha
piBai MiHicTepcTBa OXOPOHU 370pOB’st i OyTH 00OB’SIBKOBUMU TSI BUKOHAHHS
BciMa 0cobaMu, 3a/liTHUMI B COPTYBaHHi.

4. ITonpu Te, 1110 MeJIMYHE COPTYBAHHS X04Ya i € OJHUM i3 MPOSIBIB CTaHy Kpaii-
HbOI HEOOXiZHOCTI, B OHOBJIEHOMY I[MBIJIbHOMY 3aKOHOJABCTBI BOAYa€ThCs 32
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HOTPiOHE 3aKPINUTH TIPE3YMIIIIi0 HEBUHYBATOCTI 0CI6 32 HACJIAKK TIPOBEAEHOTO
COPTYBaHHS, a TaKOX 3AiHCHUTU 00’ €KTUBAIiI0 00CTaBUH, IO 3BiAbHATUMYTh
BiJl IEJIKTHOI BiJIOBIAJIbHOCTI, IKOIO MA€ CTaTH il HEOOXiAHICTh MMPOBEIEHHS
MEIMYHOTO COPTYBAHHSI.

5. IlutaHHs 1040 NPUTATHEHHS 0Ci0, SKi 3iIICHIOIOTh MeAUYHEe COPTYBaHHS,
JI0 KpUMiHAJbHO-TIPABOBOI BiAMOBiIaIbHOCTI 32 HEBUKOHAHHSI a00 HEHAJIEKHE
BUKOHAHHS TIpodeciiHnxX 000B’I3KiB, TAKOK HE TIOBUHHO MTOCTABATH, 1 HACJIIIKH,
nepenbaveni cr. 139 KpuminaabHoro Kogekcy Ykpainu, He MalOTh 3aCTOCOBYBa-
THCS 0 1€l Kareropii oci6. [lil copTyBaibHIKa MalOTh OYyTH BUBEAEHI 3a MeXKi
MPOTUIIPABHUX, SIKIIO BOHU BIiJIIIOBIJIAI0Th BUMOTAM, KPUTEPiAM, 3aKPIllJIECHUM
Yy 3aKOHO/IABCTBI.

Bunaiizenns 6amancy Misk 000B’I3KOM HAJIaTH MEANYHY JOMOMOTY KOKHOMY, XTO
ii morpebye, Ta peaqbHOI MOKJIUBICTIO IIe 3pOOUTH € OCHOBHOIO MPOBJIEMOTO,
3 SIKOIO IIOpasy CTUKAThCs 0COOM, BUMYIIEHI MPpUiMATH PIllIEHHS TIPO IIPOBe-
JIEHHST MEJIMYHOTO COPTYBaHHSI, sIKa 3aBsKIK MOTpebyBaTUMe PO3B’sI3aHHs 3 OOKY
npaBHUKIB. Och YOMY MeAMYHI MPaIliBHUKKA OaraTboX KpaiH CBIiTy, peasisyioun
«if1efo CIiJIbHOIL MisIbHOCTI, siKa mix yac mangemii COVID-19 nepepocsia B mpuH-
I[UII 3TYpTOBAaHOCTI» [27, c. 161], peKOMeHYIOTb TOKJIACTH MAKCUMYM 3YCUJIb JIJIS
JIUKBIiaMii HAC/KIAKIB HaA3BUYAMHNX CUTYAIliil 32 JOIMIOMOTOIO 1HIKX 3ac00iB, abu
YHUKHYTH HeOOXiZHOCTI 3aCTOCOBYBATH MeIUYHE COPTYBAHHSI.

Pexomenpanii

ChopmyrboBaHi B 0CTIKEHHI BUCHOBKH Ta MPOTIO3UITIT MOKYTh OyTH BUKOPH-
CTaHi JIJIs TPOBEIEHHS MOAAJBIINX HAYKOBUX JIOCI/IPKEHb THCTUTYTY MEJIUYHOTO
COPTYBaHHS, a TAKOXK Y/IOCKOHAJIEHHS Or0 IPaBOBOTO PETyJIIOBaHHS 3 METOIO
«6€e3060J1iCHOr0» 3aCTOCYBaHHS y pasi moTpebu B YKpaiHi Ta CBITi.
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Anoranisa

Cmammio npucesieno ananisy cmany ma nepenexmug nooaIbiloz0 nPoeeoeHts MeOUUHol
pegopmu ¢ Yepaini. Asmopu nocmasunu cobi 3a memy 0oCaioumu cymo peghopmi 0XopoHuU
300p06°s1, PoseAAHYAU OCHOBHT HaNpAMU Ti peanizauii ma eusHauuiu nepeeazu i HedoiKu
eoice mposedenux 3min y uitl cepi. Bavicaueicmv 0ocuioncenis noiseac 6 momy, o 300-
POG’sL ma Jcummst JHOOUHU BUSHATOMBCS. HA KOHCMUMYUIHHOMY DIGHT HATIGUOI0 UIHHICIO,
a momy ix 3axucm nompetye oxkpemoi ysazu 3 6oxy depacasu. CRpusinis po3eumxy 0XopoHu
300p08’st nidsuwye pieeHb HUMmSs HACEIEHHS, WO 8 NOOAILULOMY NOSUMUCHO BNIUBAE HA
EKOHOMIUNULL PO3GUMOK KpainiL. Y pobomi 6UOKDEeMACHO YOMUPU OCHOBHI HANPAMU PepopmiL,
ceped aKUX: NOMNUENH. SKOCML MeOUMHUX NOCIY2, ONMUMISAUISL DIHAHCYBANH CUCMeMU
0X0POHU 300P06 51, NOKPAWEHHS CUCTNIEMU YRPAGTIHHSA, 3MIHU Y (apmayesmuunil cgepi.
Bascnusum docsienennsim pe@opmu 6USHAUECHO 3aNPOBAOHCEHHS. PUHKY MEOUUHUX NOCHY?,
SKULL Mae cneyudiuni 0coOIueocmi il TPYHMYEMbCs HA NPUHUUNT BLIbHOT KOHKYPeHyii ma
pinarncosoi nposopocmi. 3pobieHO AKUEHmM came Ha NPABOBOMY 3A0C3NCUCHHI Pe2y 08NS
cycninvnux eionocun y cepi oxoponu 300pos’s. Ix saxonodasue sabesnevenns poseis-
0aemvCst K CMBOPEHHS KOHKYPEHMHOZ0 PUHKY MEOUUHUX NOCIYe, SKUL NPOMUnocmas-
JIeHO adMinicmpamueniii Mooeli 3abesneuenis 0XopoHu 300poe’st epomadsn. Hazonoweno
HA THCMUMYUIIHOMY XapaKmepi opzamisauyii maxozo punKy i3 6ionogionumu cyod ckmamu
Haoanus nocayez, wo KOHKYpYoms mixc co6010; MeOuunit nocaysi é il mosapno-6apmicnomy
acnexmi; 3anpoeaoyHceri NPUHUUNY CRONCUBU020 GUOOPY MeOuunoi nocayzu ma cyo ekmad,
wo ii nadae; cmeopenii cneyiaivioi depicasnoi azenuii, wo Cniauye eapmicms Hadanoi
Meduunoi nocayeu 6ionosionomy cyod’ekmy meduunoi disivHocmi na Kopucms Oeneivia-
Pa-Cnoxcusaua, SKuil i 06pae came upozo cy6’exma. Pywitinoio cunoio punky 6UsHamo eiache
Meduuiy 20cno0apcoKy Jisiviicmy. 3 02150y Ha anais 6I0N0GIOHUX HOPMAMUEHO-NPABOBUX
axkmie O 6UCHOBKY, W0 GIOHOCUNU Y chepi 0X0poHL 300P06’st Mpanchopmosano 6 Oixk
20Cn00apcoKO-npasosoeo xapaxmepy ix pezymosanus. Ipo ue ceiduumo GuUKOPUCAHHSL
CIATUX KOHCMPYKUTTL 20CNO0APCHKO20 NPasd, a came: 20Cno0apcoka MsivHicmy; HeKxomep-
yitiie 20Cno0apioBaist; KOMyHAIbHE HeKOMEPUiHe NIONPUEMCBO; 0epicasie Pezyiioeamis
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20CN00apcvKoio OisbHicmio; cyd eKm Opeanizauiiio-20cno0apcokux NOGHOBANCEH MOU0.
Hazonoweno, wo npodosicenis Haykosux 00Cuioxceny i3 uici npooiemamuxi. Cnpusimume
N00AILUOMY PO3GUMKY GIMUUSHANOL 2aY31 OXOPOHU 30006 s, 30KPEMA ULLAXOM YOOCKOHA-
JIeHHSL 0epIICasozo Ynpasiints Uil cKAad06010 HAUIOHAILHOT eKOHOMIKIL.

KmouoBi cnoBa: pedopma OXOPOHU 3[0POB’sS; PHHOK MEIUYHUX TIOCJYT; MEIUYHA
HEKOMEPIIiifHa rocmolapchKa MislIbHICTD; MTPpaBoBe 3a0e3MeUeHHsT MEIUHOT pehopMu.

Formation of Market Foundations of Health Care
Organization in Ukraine (Commercial Legal Aspect)

Dmytro D. Zadykhailo*
Yaroslav Mudryi National Law University, Kharkiv, Ukraine
*e-mail: dmzadykhaylo@gmail.com
Anna M. Savchenko
Yaroslav Mudryi National Law University, Kharkiv, Ukraine

Abstract

In the article were analyzed the state and prospects of further medical reform in Ukraine.
The authors set themselves the goal of conducting a study of the essence of health care
reform, and during this process advantages and disadvantages of implemented changes
in this area were characterized. The importance of this study lies in the fact that human
health and life are recognized at the constitutional level as the highest price, and therefore
their protection requires special attention from the state. Promoting the development of
health care system improve the quality of life of the population, which in the future will
have a positive effect on the economic development of the country. Four main directions of
the reform were developed in the work, such as improving the quality of medical services,
optimizing the financing of the health care system, improving the management system,
and changes in the pharmaceutical sector. An important achievement of the reform is the
introduction of the medical services market, which has its own specific features and base
on the principle of free competition and financial transparency. The article focuses on
the legal regulation of public relations in the field of health care. Legislative provision
of this is considered from the point of view of creating a competitive market for medical
services, which is opposed to the administrative model of ensuring citizens' health care.
The institutional nature of the organization of such market with relevant entities providing
services competing with each other is emphasized; medical service in its commodity-
value aspect; introduction of the principle of consumer choice of medical service and
the entity that provides it; creation of a special state agency that pays the cost of the
provided medical service to the relevant subject of medical activity for the benefit of the
beneficiary-consumer, who chose this particular subject. Accordingly, the driving force of
the market is recognized the actual medical economic activity. Taking into account the
above, the article, based on the analysis of the relevant legal acts, concludes that relations
in the field of health care have been transformed in the direction of the economic and
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legal nature of their regulation. This is evidenced by the use of stable constructions of
economic law, namely: economic activity; non-commercial management; communal non-
commercial enterprise; state regulation of economic activity; subject of organizational and
economic powers, etc. The continuation of scientific researches on this issue will contribute
to the further development of the national health sector, including by improving the public
management of this component of the national economy.

Keywords: health care reform; medical services market; medical non-commercial
economic activity; legal support of medical reform.

Beryn

Cran 370poB’d HaceJIeHHSI € OJIHUM i3 BaXKJIUBUX YMHHUKIB, KU1 BU3HAYAE
GyiaronoJiyydst Iijoi Haiii. 3BUYaitHo, CJIi MAKPECIUTH, 10, 3 OJHOrO OOKY,
CTaH 3/I0POB’S 3aJIE’KUTh Bijl yCTAJIKOBAHUX, BJIACTUBUX JIUIIE TIEBHIN JIIOIWHI,
0CcOOJIMBOCTEN OpraHiaMy, a 3 iHIIOrO — BU3HAYAETHCS BIJIMBOM COIaJbHUX,
€KOJIOTTYHUX YMHHUKIB Ta €EKOHOMIKO-TIOJIITUYHUX YMOB, 1110 ICHYIOTb Yy JIePKaBi.

[IpaBo moanHM HA OXOPOHY 3/10POB’A 3TiHO 3i cT. 11 €BpornelicbKol coriaabHOI
xapTil 3000B’s13y€ /lep:KaBu CTBOPUTH HAJIEKHI YMOBHU /Ui Horo peasizarii [1],
aJKe TIe TIPaBo, K 1 MPaBO Ha JKUTTS, € OJHUM i3 3aTaJIbHOBU3HAHUX, OCHOBHIX,
HEBI'€MHMX TIpaB JIIOANHU, IO MiAJATaE 3aXUCTy 3 OOKY Jep:kaBu. YKpaiHa €
COIliaJIBHOTO JIEP:KaBOIO, MOJITUKA SIKOI CIPSIMOBAaHA Ha CTBOPEHHS YMOB, IO
3a0e31euyIoTh 3axucT 1ux npaB. Tak, KoHctuTyitiss YkpaiHu BCTaHOBJIIOE, 10
0c00a, 1i KUTT 1 3710pOB’sT BUBHAIOTHCS B YKPaiHi HABUIIOIO COLIaIbHOO I[iHHi-
ctio (cr. 3). IIpaBo Ha OXOPOHY 37I0POB’sl, MEINYHY JOTIOMOTY Ta BUOIP CIIoco0y
MEIMYHOTO BTPYYaHHs TakoK 3akpimsieHi B OcHoBHOMY 3akoHi (ctarTti 28, 49)
[2]. i monoskeHHs1 3HAXOATH CBOE TIPO/IoBKeHHs B [{uBlibHOMY KOJleKci Ykpainu
(crarTi 283, 284), 3akoni Ykpainu «OCHOBU 3aKOHOABCTBA YKPaiHU ITPO OXOPOHY
3110poB’s» [3] Ta B iHIIKX CIeliali3oBaHNX HOPMAaTUBHO-TIPABOBUX aKTaX.

[Ticst BimHOBIEHHS HesamexHocTi B 1991 p. Ykpaina crasa Ha 1muisx mepedy-
JIOBU CUCTEMU OXOPOHU 37I0POB’S, a/i’Ke paJisiHChKa cucTeMa He BiJIOoBijjana aHi
peastisiM pUHKOBOI €KOHOMIKH, aHi moTpebaM cycriabeTBa. Ile mpusseso 10 Toro,
0 TPOMAISTHU Bi/IMOBJISIIINCS KOPUCTYBATUCS CUCTEMOIO OXOPOHU 37I0POB’S,
4acTo BJIAIOYKCh /10 CAMOJIIKyBaHHS, IO B IIJIOMY BIIJIMHYJIO Ha TOTipIIeHHS
cTaHy 3/10pOB’st HacesieHHs. TakoX 1151 crcTeMa XapaKTepuayBaacs mpobieMaMiu
Hee(eKTUBHOTO BUKOPUCTAHHS (DIHAHCOBUX PECYPCIB Ta TOCUJIEHHSIM HEPiBHOCTI
B JIOCTYIIi 10 MEIMYHOI JIOTIOMOTH.

[Toromxyemocs i3 mymkoio I1. Pomanioka ta T. Cemirinoi B Tomy, 110 yKpaiHCbKa
crcTeMa OXOPOHU 3/I0POB’ST TpUBANI Yac, 6e3cyMHIBHO, OyJia OHI€I0 3 Halicaa0-
HIMX cepejl MOCTKOMYHICTUYHUX €BPONEHCHKUX JiepKaB, OCKIIbKN XapaKTepu3yBa-
Jlach OpraHizaiiiiHoo, (hiHaHCOBOIO HeeEKTUBHICTIO Ta BIICYTHICTIO OYAb-SIKUX
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rnbOKNX pehopM MPOTATOM TiepexisHoro mnepioxy kpainn. CKIaaHa MO THIHA
Ta €KOHOMIUHA CUTYaIlis B KpaiHi € 10AaTKOBUM (PaKTOPOM, 110 CTBOPIOE Tiepe-
HIKO/IU JIJIST TiIBUTIIEHHS e(heKTUBHOCTI (PYHKITIOHYBAHHS MEMYHOI cucTeMu [4].

3aroCTpeHHs CaHITaPHO-eIiIeMIOJIOTIYHOI CUTYAIlil Y CBITi Y 3B’sI3KYy 3 TIOITUPEH-
Hsim y 2020 p. HoBOI xBopoOu COVID-19, cipuunteroi koporasipycom SARS-
CoV-2, OyKBaJIbHO CTAJIO 1€ OJHUM iHAUKATOPOM TOTO, IO CHCTEMAa OXOPOHU
30pOB’st YKpainu morpebye MojepHizaiii il mBUAKOro peopMyBaHHSI, 10 €
HeOOXiIHOI0 YMOBOIO JIJIsI TIPOIIECIB €BPOIEICHKOI iHTErparii KpaiHu.

3a panumu [obanbHOrO iHAEKCY Gesneku 310poB’s, cranoMm Ha 2021 p. Ykpaina
nocifamna 83-te miciie 3i 195 kpain city, 1o nopisusino 3 2019 p. nmokasye 1po-
rpec y po3BUTKY I1i€i cepu [5]. OnHak Bce 0IHO MOKA3HUK € He JIOCUTH TIEPCIeK-
TuBHUM. ToMmy 3MiHU y chepi OXOPOHM 3[0POB’st MatOTh OYTH KapAMHATbHIMI.

Mertoto ctatTi € 3'dcyBaHHS €KOHOMIKO-TIPaBOBOI CyTHOCTI MeUYHOI pedopmMu
o710 Tpancdopmaliii cucTeMu BiIHOCUH OXOPOHU 3/I0POB’sl,  TAKOK 3’ sICyBaHHS
6a30B0i TaJTy3eBO-TPABOBOI MIaT(GOPMH, Ha SAKiil MAIOTh IPYHTYBATUCS MEIMYHE
3aKOHOJIABCTBO Ta TPaBoBa MOJITHKA B 1l cdepi. Xouya 04eBUIHO, MO caMa
chepa MpaBOBOTO perysiOBaHHS B 1IbOMY pa3di Ma€ KOMILJIEKCHUM, MOTiramy3eBuii
XapakTep.

Marepiaiu Ta MeTOAN

[Tpo6semaTuky MeanuHoi pedopmu B YKpaiHi mpoaHaTi30BaHO Y YHCIEHHUX
HayKOBUX myOuikamisx pisaux Buenux. Cepen Hux, 3okpema, I. 4. Ceniora,
P. A. Maiinanuk, C. b. Bynena, /I. B. 3aauxaiino, B. C. Minam, B. JI. Aporpkuit
Ta iH. TeopeTuHy OCHOBY 3araJIbHOTO PO3YMiHHS chepy 3aKIaIeHO B TMiIPYIHIKAX
3 TOCIIOJIAPCHKOTO Ta MeIMYHOTrO 1paBa [6—7]. [Ipore ciin BU3HATH, 1110 BUBUEHHS
caMe IOPUIMYHOTO aCIeKTy 3a3HayeHuX TpaHchopMalliil MOTeHIIHO MOXKe CyT-
TEBO MiABUINUTU e(peKTUBHICTh 3pO0JIEHNX OIIHOK, BUCHOBKIB Ta IIPOIO3MUILiN.

Mera i 3aBIaHHS 1[bOTO JOC/IIKEHHS IIOJISATal0Th Y PO3KPUTTI 0COOIMBOCTEN
IpoBe/ieHHs: MeinyHol pepopmu B YkpaiHi. {1 1IbOT0 BUKOPUCTAHO TaKi METO/IN:
— aHaji3y — poboTa IPyHTYEThCS Ha aHaJIi31 HOPMAaTUBHO-TIPABOBUX aAKTiB, ITPH-
WHATUX B YMOBaxX MeJNYHOI peOpPMHU JIJIsi BPETYJIOBAHHS OKPEMUX ii eTarriB
ta iHctuTyTiB. Cepen HUX: 3akoHU YKpainu «IIpo BHeceHHs 3MiH /10 IesAKUX
3aKOHO/IaBYMX aKTiB YKpaiHu M0/I0 yIOCKOHAJIEHHSI 3aKOHO/IABCTBA 3 MUTAHb
NSTBHOCTI 3aKJIaJIiB OXOpOHU 3710poB’si» [8], «IIpo nepskaBHi pinaHCcOBI rapaHTii
MeIUYHOTO 0bOciyroByBanHts Hacesents» [9], ITomoxkenns: mpo HartionaabHy
caysx0y 3m0poB’st Ykpainu [10] Ta in.;

— CUHTe3y — Ilell MeTOJI € HEeBi/'€EMHOIO0 YACTUHOIO JIOCTI/I>KEeHHS, OCKIJTbKYU JIaB
3MOI'Yy CHCTEMaTHU3yBaTh BCi 3MiHH, sIKi BiZOyBaincsa B YNHHOMY 3aKOHO/IABCTBI
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Ykpainu 10710 nposeieHHsT peOpMH, TIKPECTUTH HEJOJIKU Ta IepeBaru 3aKo-
HO/IaBUOTO BPETyJIIOBaHHS 1€l cepu;

— JlaJIeKTUYHUI METO/l BUKOPUCTAHO SIK iIHCTPYMEHT JOCJiKeHHsT 00’ €KTUBHOCTI
Ta BCeOIYHOCTI Mi3HAHHS {HCTUTYTY OXOPOHU 3[I0POB’sI, 3 YPaxyBaHHSIM Pi3HUX
YUHHUKIB, Y B3aEMO3B SI3KY.

BaxkmuBuM iHCTPYyMEHTOM € TakOX (hOPMaJbHO-JOTIYHUN METOJI, 10 0MOMa-
ra€ B 3a3HaU€HOMY KOHTEKCTI 3PO3YyMITH JIOTIKY W JOCKOHAJIICTh 3aKOHO/IaBYO1
TeXHIKK PO30yZOBH came IIPaBOBOTO PEryJIOBAHHS 3 BUKOPUCTAHHAM THUX YU
IHITUX TPABOBUX KOHCTPYKIN i TOHATh. BUKOpUCTaHHS 1IBOTO METOMY /A€
3MOTY 3’sICyBaTH MMOBHOTY iHCTPYMEHTAIbHO-IIPABOBOIO 3abe3nedeHtst pedopmu,
HAOJIM3UTUCS 10 IPOrHO3YBAHHS TOAAIBININX 3aKOHOTBOPUUX 3YCUJIb JE€PIKABH.

Y crarri 3po6sieHO aKIEeHT Ha 3aCTOCYBaHHI CUCTEMHO-CTPYKTYPHOIO METOIY
HAyKOBUX JOCJIKeHb, aJkKe BAXKITUBO 3'ICYyBaTH caMe CUCTEeMHY IPUPOLY CTBO-
PIOBAHOTO PUHKY MEIMYHUX MOCTYT YHACTIZIOK pepopMaToOpChKOi TOMITUKH JIep-
»kaBu. [leit MmeTos 103BOJIIE TaKOK YCTAaHOBUTH He TiJIbKM 3arajbHi pUCH TaKol
PUHKOBOI oprasisaiiii, a i 3’sicyBaru ii crenndiuyti BIaCTUBOCTI.

PesyibraTi Ta 0OTOBOPEHHS
Hopmamueno-npasoge 3ade3neuenns meouunoi pepopmu

Y cepnni 2014 p. MinictepcTBo oxoponu 370poB’s Ykpainu (nani — MO3) iniri-
1oBasio po3pobireHnst « HarionambHol cTparerii pechopMyBaHHST CHCTEMU OXOPOHH
3110poB’s B YKpaini» [11], Ha 0CHOBI gKOI NPUITHATO HU3KY HOPMATHUBHO-IIPABO-
BUX aKTiB, HAa SIKi MTOKJIQJIA7IOCs 3aB/laHHA 3 yPeryJIioBaHHs pedopMH.

Curit miAKPeCanTH, 10 3arajloM OCHOBHUMH HaIPsSIMaMH, repe6adeHuMU €10
Crparerieto, Oy/Iu Taki: CTUMYJIIOBaHHS TPABUJIbHUX PeOpPM, TEMOHCTPYBAHHS
ocobaM, gKi MPUIMAIOTh PIlllEHHS, 1[0 370POB’d i chepa OXOPOHU 340POB’s
€ TMOTYKHUM 1HCTPYMEHTOM Y TOJITHUIl. YTIM BapTO 3a3HAUYMTH, 10 YKpaiHa
BiKe TIOHAJl JIBa POKM KMBe Oe3 cTpaTeriyHoro JoKyMmMeHTa y cdepi oXopoHu
3nopos’s. Ilonepenns Crpateriga po3BUTKY CUCTEMU OXOPOHU 30POB’S [isiia
y 2015-2020 pp., a TOJIOBHUM ii JIOCATHEHHSM MOKHA BU3HATH 3MiHY ITiIXO/IiB
10 diHaHCYBaHHSA CHUCTEMM OXOPOHM 3710poB’si. Ha 1eit yac npuitHATTS HOBOI
cTpaTerii 3HAUHO YCKJIAJHIOEThCA dYepe3 TaHjeMito kopoHasipycy COVID-19,
a TaKOK BIiICBKOBY arpeciio 3 60Ky pociiichkoi deaepaiiii.

Tax, 25 mororo 2022 p. Kabinetom MinicTpiB YKkpaiHu NpUiTHITO TOCTaHOBY
Ne 157 «IIpo BHecenns 3min n0 nocranos KabGinery MinicTpiB Ykpainu Bix
25 kBiTHs 2018 p. Ne 410 i Bixg 29 rpynus 2021 p. Ne 1440» [12], saxa BHe-
cjia HeoOXiIHI MOMPaBKH, 10 MAlOTh 3a0e3mednTr cTabibHy poOOTY JiKapeHb
y TIEPioJl BOEHHOTO CTaHy Y 3B’SI3Ky 3 POCIHICbKMM BTOPTHEHHSIM B YKpainy. ¥ Hiii
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3a3HavyeHo, 10 Ha Ieil mepiox mix yac ommatu mocayr HamioHambHa ciryskb6a
3nopoB’st Ykpainu (mani — HC3Y) ne BpaxoByBaTMMe BUKOHAHHS YMOB IIIOZIO
BenenHs iHdopMmariii B EjekTpoHHill crucTeMi 0XOpOHM 3/10pOB’ST Ta He paxyBa-
TMe (baKTUIHY BapTICTh HAJTAHUX MEIUIHUX TTOCJTYT 32 YMOBAMU, ITPONUCAHUMU
Y BIZIOBIJITHUX TTaKeTaX TMOCJIYT.

[Tonpu e MO3 ta HC3Y Maiorh po3poOUTH, 3aTBEPANUTH, a JaJi OC/IiI0BHO
BIIpOBa/KyBaTH «CTpareriio pedhopMyBaHHs OXOPOHU 3/I0POB’Sl B YKpaiHi», gKa
MOBMHHA MICTUTH YiTKI I[iJIi, TepMiHU Ta 3ac00M IXHBOTO JOCATHEHHS, PO3IIO/LI
[MOBHOBa)K€Hb, CTUMYJIA Ta BIATIOBI/IaIbHICTh BUKOHABIIIB; OPTaHIYHO MOEIHATU
aJIMiHICTPAaTUBHI, EKOHOMIUHi, OpraHisaililiti, IpaBoBi Ta COIiaJIbHO-TICUXOJIOTIYH1
MEeTO/I TPOMA/ICHKOTO BIJINBY HAa YYaCHUKIB IOTO Tipoliecy [13].

Ak 3aznavae O. MaikeBud, KepiBHUII AUPeKTOpaTy MeanyHux nocayr MOJ3,
poboTa HaJl HOBOIO CTpaTEri€d TPUBAE, i il OCHOBHOIO METOIO € 3abe3NedeHHs
JOCTYIY 710 HEOOXiTHUX MEeIUYHUX TOCayT, 6e3 (hinaHcoBux abo reorpadidHux
Gap’epiB. [HakIme Kaxy4u, KOKEH yKpaiHellb 3a MOTpeOU Ma€ BYACHO Ta B ITOB-
HOMY 00Cs13i OTpUMATH MEIUYHY IOMOMOTY HAJEKHOI SIKOCTI B Oy/b-sIKOMY
3aKJa/li OXOPOHU 3/I0POB’Sl, SKUII KOHTPAKTYETHCA 32 KOIITU MPOrPaMU Mejny-
HUX rapaHTiil. [IporpamMa MeIMUHUX rapaHTiii CbOTO/[HI OXOILJIIOE €KCTPEHY, 1ep-
BUHHY, CIIEI[ia/li30BaHy MeIUYHY JOTIOMOTY, MEIMUHY peabiliTalliio Ta mporpamy
«[loctynni mikus [14].

Hanpsamu meouunoi pedpopmu

3Bakalouy Ha BEChb MACUB HOPMATUBHO-IIPABOBOI Gasy, MPUITHATOL 3411 JOCAT-
HEHHS IIiJIeil Ta CpSIMYBaHHS MPOIieciB pepopMyBaHHS CUCTEMH OXOPOHU 3/10-
poB’s, MOKeMO cOPMYJTIOBATH OCHOBHI ii HAaNpsiMu B YKpaiHi.

[Teputuii HampsAM MOB’sI3aHUN 13 HAZAHHSAM MEIUYHUX TOCTYT, aJl’Ke SIKICThb iX
HaJaHHs, AiCHO, BUKJIMKAE YMMaJo HuTaHb. /{1 Bupimenus miel nmpobiemu
HOTPIGHO CTBOPUTHU BLIBHUI PUHOK MEANYHKX HOC/IYT, B IKOMY aKTUBHA POJIb HaJjle-
JKUTD He JINIIE JePKABHUM TPABIISIM, a i TPUBATHOMY CEKTOPY, a MEIMYHUM yCTa-
HOBaM HaJ[a€ThCsT aBTOHOMIS 11[0/10 BUOOPY opraHizamiiiHo-1paBoBoi hopmu. Too6To
(dakTHIHO TependadeHO CTBOPEHHS KOHKYPEHTHOTO PUHKY MEIUYHUX MOCJIYT.

BianosinHo no noJsioxkenb [ocmogapchbkoro kKojpekcy YKpainu, HeKoMepililiHe
TOCIIOZIAPIOBAHHS — 11€ CAaMOCTiliHA CUCTeMaTUYHA TOCIOapChKa AisJIbHICTD, IO
3IMIIICHIOETHCST Cy0’ €KTaMK TOCTIOIaPIOBAaHHS, CIIPSIMOBAHA Ha JOCSTHEHHST €KOHO-
MIYHMX, COIIaJIbHUX Ta IHIINX Pe3yJbraTiB 6e3 MeTH ojaep:KkaHHsa npuOyTKy [15].

OTxe, (hakTHUHO BifOYBAETHCS MEPETBOPEHHS 3aKJIa/iB OXOPOHHU 3/[0POB’ST Ha
KOMYHaJbHI HEKOMEPITiiHI MiIMPUEMCTBA 1 HUHI 32 CBOIM CTAaTyCOM iX MO’KHAQ
BU3HAYUTH SIK CYO'€KTIB rOCIIOIapiOBaHHSI.
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OcHOBHY poJib Y HOBili cUCTeMi OXOPOHM 37I0POB’Sl Bi/IBeIeHO TIePBUHHIN MeIu-
KO-CaHiTapHiil 10110MO31, a caMe ciMelHUM JiiKkapsaM. /o HUX 3BepTaioThCs Halli-
€HTH, KOKEH 31 CBOIM 3aXBOPIOBaHHSIM, a BKe CIMEWHUI JIikap Ma€ BUHSTKOBE
IIPABO HAIPABJISATH OCiO 10 crerianridoBanux JikapiB. OHAK mepe UM TpoMa-
JSHE 3000B’s13aHI YKJIaCTH JIeKJapaliiio 3 0OpaHUM JIiKapeM BiIIOBiIHOTO Jep-
’KaBHOTrO abo K MPUBATHOTO JIKYBAJIBLHOTO 3aKJIajLy.

[lo peui, ¢ po3pi3HATH JeKaapallil 3 JikapeM i1 IOTOBIp MPO HAJlaHHS MeIMYHUX
nocayr. Ak 3aznavae 1. . CeHioTa, 32 CBOEIO MPABOBOIO CYTTIO JleKIapallisa — 1ie
OJTHOCTOPOHHII TPABOYMH, SKWiI CTBOPIOE 0OOB’I3KM He JIvie AJs 0coOu, siKa
iforo BunHMIa, TOOTO (Hi3MUHOI 0COOM, a i I IHIX 0cib, 30KpeMa JIJIst HajaBada
MeIMYHUX TToCTyT. BoHa € reperyMoBOI0 BUHUKHEHHSI HOBOTO TIPABOBITHOIIIEHHS
3 IHINOI MTiICTaBU — JOTOBOPY MPO MEANYHE 0OCTYTOBYBAHHST HACETIEHHS 3a TIPO-
rpamMolo MeJuYHuX rapanTiil. /leknapaniss Mae nojBiliHe IOpUIUYHE 3HAYCHHS:
a) sacBijuye peasizallifo IpaBa Ha BiabHMIT BUOIp Jikaps (xoya (isuuna ocoba
Ie He € malieHToM); 6) € IPUANYHUM (haKTOM, IO MiATBEPIKYE BUHUKHEHHS
y (izuaHoi 0coOM cTaTyCy TPETHOI 0COOM 3a TOTOBOPOM PO MEAUIHE OOCTYTOBY-
BaHHS HaceJIeHHS 3a MMPOTPaAMOI0 MeIMYHUX TapaHTiil. /lekyapailisi € eJleMeHTOM
(topunyHUM (PAKTOM) IOPUIANIHOTO CKJIALY, 110 TTOPO/XKYE BUHUKHEHHS TTPaBO-
BifiHOCUH y cdepi HaflaHHI MenuHOoI fonomoru [16].

Bonnouac 3a 10roBOpOM MpOo HAIAHHS MEUYHUX MMOCTYT — BUKOHABEIh (3aKIal
OXOPOHU 370POB’st ab0 JiKap MPUBATHOI TMPAKTUKN) 3000B’SI3yETHCS HAMATH
Me/INYHI ITOCJAYTH TAIllEHTY, & 3aMOBHUK IIPUIHATH Ta OIJIATUTH 1X BIATIOBIAHO
JI0 YMOB JIOTOBOPY, 3aKOHY 1 MeIMYHUX cTaHAapTiB. Sk 3aznauae P. A. Maiizna-
HUK, 32 CBOEIO I0PUANYHOIO TIPUPOJIOI0 IOTOBIP PO HAJAHHS MEUYHUX TTOCIYT
€ JIBOCTOPOHHIM TIPABOYMHOM, Ha SIKMI MOMMPIOIOTHCS TMOJOXKEHHS TaaBu 63
K Yxpainu «Ilocayrun. 3aranphi mosoxenns» (crarti 901-907), skio 1e He
CYIIEPEYUTD CYTi IIOro 30008 s13aHHsL. 3a cheporo MeMYHOI AiSJIBHOCTI I0TOBOPU
PO HAJIaHHSI MEJIMYHUX TOCJAYT 3a3BUYall MOIIJISIIOTh HA TaKi BUJAM: I0TOBOPU
PO HAJIAHHA MEMYHUX MOCTYT y cdepi 3araabHOl Xipyprii, eCTeTUYHOI Xipyprii,
JIOTOBOPU TIPO HAJITaHHSA CTOMATOJIOTIYHUX TIOCJIYT, IOTOBOPH TIPO HA/IAHHS TTOCTYT
aKyIepa-TiHeKOJI0Ta, TOTOBOPH PO HaJaHHA MEIUYHOI 101TOMOTH B cepi TpaH-
crutanToJorii Tomo [17, ¢. 53]. MosHa ckaszartu, 110 JeK/aapalis € HiOu mepes-
YMOBOIO YKJIa/IeHHS JOTOBOPY PO HA/IAHHS MeIUYHOI MOCIIYTH.

Ot3xe, 03HAKaAMU «MeIMYHOI HEKOMEPIIiiTHOI TOCTIOAAPChKOI AiSJIBHOCTI» €:

1) mepeTBOpPEHHS JIEBOBOI YaCTKH 3aKJajliB OXOPOHU 37I0POB’ST — OIOKETHUX
yCTaHOB, 32 CBOEIO OpraHizaliiHO-1IPaBoBo0 (GOPMOI0 K IOPUAUYHUX OCIO
y KOMYHaJIbHI HEKOMEePIIiiHi TiIPUEMCTBA;

2) marieHTN MeIMYHUX 3aKJIaiB TPaHC(HOPMYBATUCS HA CIIOKUBAYIB METUUHIX
HOCJIYT, a TPABO CIIOKKBYOTO BHOOPY peasisyBajocst yepes oOpaHHs JIiKaps Ta
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YKJIQJIeHHsT 3 HUM JIoTOBOPY. [Ipu 1[bOMY BOHM 3a/IHMIIAIOTH 32 COOOI0 TIPABO PO3i-
pBaTh JeKIapaliiio Ta YKJACTH ii 3 IHIIMM JliKapeM Y OyIb-sIKUi MOMEHT;

3) moxij JliKapst HaPSIMY 3aJIeKUTh BiJl KIJIBKOCTI CIIOKUBAYIB, 10 HepedyBaloTh
i3 HuM y moroBipaux BizHocuHax. CiMeliHi sikapi, TepareBTu Ta megiatpu (0co0-
JIUBO Ti, siki MaioTh 1,5—2,0 THC. eKIapanTiB) y cepelHbOMY BTPHUUI ITiBUIIAIN
CBOI 110CA/IOB1 OKJIA/IN);

4) cremiaspHa sep:kaBHa arenilis, a came HC3Y, cnauye 3akmamy i sikapio
BapTiCTh HaJlaHHS MAIiEHTY MEANYHHUX MOCJIYT, TOOTO MaIrieHT € benedimiapom,
3a SIKOTO PO3PaxXOBYETHCA JiepPrKaBa.

Otxe, B YKpaiti cTBOpeHO Mojiesib (DyHKIIIOHYBaHHS 1HAYCTPil MEMUHUX MOCTYT
Ha PUHKOBHUX 3acajax. IlarieHT — BijbHMII crioskuBa4 obupae Hailbiabin edex-
TUBHUI 3akaajl (KOMyHaJbHEe HeKOMepIliiiHe MiJIIPUEMCTBO) Ta BiATIOBITHOTO
(axiBIls, HATOMICTD 3aKJIaJl OXOPOHM 310POB’s, MepebyBaloun y BiJIHOCHHAX
KOHKYPEHIIi1, «3MarafoThcst» MiK co0010, MOKPAIIYIOUN SIKICTh CBOIX TTOCJYT JJIst
3aJydeHHsI STKOMOTa GiJIbINOI KiJTbKOCTI CHIOKMBaYiB-MAIE€HTIB. I, TaKIMM YnHOM,
YTBOPIOETHCS 0OBOJI creludiuHnii, aje Bce-TaKWM PUHOK MEIUYHUX MOCJYT.
OcTtaTouyHnM pe3ysIbTaToOM peastisallii HaMidYeHNUX 3aX0/liB € TepeBe/IeHHs Bi/THO-
cuH y cdepi 0XOpOHU 3/I0POB’S 3 aIMiHICTPATUBHO-TIPABOBUX TIEPEBA’KHO B TOC-
MOJIaPCHKO-TIPABOBY TLIOMIMHY. 3aBASKHM I[bOMY BiI0YBAEThCS BIPOBAKEHHS
B CHCTEMY BiJIHOCUH OXOPOHU 3/I0POB’Sl 3aca/l KOHKYPEHTHOCTI, e(DeKTUBHOCTI Ta
(pinarcoBoi mpo3opocTi.

Takok y KOHTEKCTI MOJIMNIIeHHs SIKOCTI MeIMYHUX TOCAYT YpsaoM YKpaiHu
y 2020 p. cxBaneno KoHreniito po3BUTKY eJIEKTPOHHOI OXOPOHU 3I0POB’sI, METOIO
K01 € (hopMyBaHHS MOJITUYHNX, TPABOBUX, OPraHi3aIliiHUX, TEXHOJOTIYHUX Ta
imeosoriuHnx yMOB i 3acaj po3BuTKy e-310poB’s. ITo dakty eHealth — 11e 6asa
JIaHUX, SIKa J0TIOMara€ BecTu 00JIiK MEANYHUX MOCIIYT, uepe3 Hel JiKapi MOKYyTh
BUIIMCYBAaTU €JIEKTPOHHI pellenTH, a TaKOXK MaloTh JOCTYI /10 BCi€l MeJUYHOI
icTopii marienTa, HaTOMICTh TPOMA/ITHU MaiOTh 3MOTY OTPUMYBATH iH(pOpMAaIrio
II0/I0 1IXHBOT'O JIIKYBaHHS.

Ak 3aznauvae C. b. Bynena, ¢yHKITioHaJIbHI MOKIUBOCTI €JIEKTPOHHOI CHUCTEMU
OXOPOHU 3/I0POB’A /ly:Ke IMUPOKi. 30Kpema, MalliEHTH OTPUMYIOTh MOKJIUBICTB:
peecTpariii KOpUCTyBadiB y MEeHTPabHii 6a3i JaHUX, Y TOMY YHCJi 3 BHKOPHUC-
TaHHSIM 3aCcO0IB €JIeKTPOHHOI ieHTI(IKAIll; CTBOPEHHS, BHECEHHS, TIEPETIsILY
Ta OOMiHY JeKJapamissMu [Ipo BUOIp JiKaps, KUl HaJa€ HEePBUHHY MeIUUYHY
JIOTIOMOTY; perieniTaMy, HallpaBJIeHHIAMU, MEeIMYHUMHU 3alicaMy, iHITo10 iHhopma-
I[i€T0 Ta JOKYMEHTaMH Yepe3 eJeKTPOHHI KabiHeTH BiAMOBIIHO 0 MPaB JOCTYITY
KOPUCTYBAUiB; YKJaJeHHS, 3MiHU Ta NPUIKUHEHHS JOTOBOPIB PO MeIUYHE
00CJIyroByBaHHsI HaceJeHHsI i JOTOBOPIB 1Po peimMOypcaltito 3a mporpamMmor
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MeJIMYHUX TrapaHTiii; hOpMyBaHHS Ta MOJAHHS €JIeKTPOHHUX 3BiTiB, IEPBUHHUX,
PO3PaxyHKOBMX Ta iHIMUX JOKYMEHTIB 3a JIOTOBOpaMK 4epe3 IeHTpajibHy 0Oasy
JaHux Tomo. EJeKTpoHHa cucTeMa OXOPOHU 310POB’s repeabayac iCHyBaHHST 1[eH-
TpaJbHOI 6a3¥ JaHWX, y MeXKaX SIKOi BeAyThCs PisHi peecTpu. BaxkimBo i Te, 1110
eJIeKTPOHHA CHCTEMa OXOPOHU 30POB’sl Mepeadadac CyMiCHICTD Ta eTeKTPOHHY
B3aEMO/III0 IeHTPaIbHOI 6a3y AaHuX 3 iHIUMU iHGOPMALIHHUMEY cUCTEMaMK
JiepskaBHUMH iH(GOPMaIiHHUMI pecypcamMu: €IMHUM JIepsKaBHUM JieMorpadgiaHIM
peectpoM; EAMHUM JepPKaBHUM PEECTPOM IOPUANYHUX 0Ci0, (PI3UIHMX 0CiO-11ij-
MIPUEMITIB Ta TPOMA/ICBKUX (popMyBaHb; /lep;kaBHUM PeecTPOM aKTiB IIUBLIBHOTO
crany rpomajisH Ta if. [18, c¢. 99—-100].

[pyruit Hanpam pedopmu MoB’si3aHUi 13 (hiHAHCYBAHHSAM CUCTEMU OXOPOHU
310poB’st. 3ajuis  iioro 3abesnedeHns npuitHaTo Kowmeniiio pedopmu dinan-
CYBaHHSI CHUCTEMU OXOPOHW 3/I0POB’S, 3TiIHO 3 SKOIO TOJOBHUM 3aBJaHHAM
pedopMU BU3HAUEHO TIepexijl Bijl TocTaTeHOTO (hiHAHCYBAaHHSA MEIMYHUX TTOCTYT
1o (piHaHCYBaHHS 32 pe3yabTaTaMy isIJIbHOCTI, 10 CIIPUATHME SIK TiABUIIEHHIO
eeKTUBHOCTI MIIJbHOCTI caMOi CUCTEMH, TaK 1 BAOCKOHAJEHHIO MiJXO/iB 10
— YIPOBA/KEHHS JIEPKAaBHOTO TAPAHTOBAHOTO MaKeTa MEJINYHOI JOTIOMOTH;

— YTBOPEHHS €IMHOTO HAIlIOHAJIBHOTO 3aMOBHUKA MEIUYHUX TTOCJIYT;

— CTBOPEHHS HOBUX MOJKJUBOCTEN IS 3/IIICHEHHST MiCII€BOIO BJIa/I00 TTOBHOBA-
JKeHb y cepi 0XOpoHU 3/I0POB’s;

— aBTOHOMI3alIlisd TTOCTAaYaIbHUKIB MEIUYHOI JTOITOMOTH;

— 3aIIPOBA/KEHHS MPUHITUAITY «TPOIITi TTOBUHHI UTH 3a martieHToM» [19].

Y 2017 p. npuiinsato 3akon Ykpainu «[Ipo nepskasni dinancosi rapanTii Meany-
HOTO 0OCIyrOBYBaHHsI HaceJeHHs» [9], B sKOMYy BH3HAU€HO, IO 3a JIOTIOMOTOIO
komTiB JlepskaBHoro GlomsKkeTy YKpaiHu BigOyBaeTbes 3abe3nedeHHs (iHaHCy-
BaHHsI HEOOXITHUX MEJINYHUX MOCJYT Ta JIKapChKUX 3aCO0IB y MesKaX TPOrpaMu
MeInYHUX rapanTii. [lig octanHiMU €Tl pO3YMITH MTaKeT MeJIUYHUX ITOCIYT, IKi
rapaHTOBaHi JEPsKaBOIO, i BKJIIOYAE TIOCTYTH €KCTPEHOI, MepBUHHOI, aMOyraTop-
HOI, FOCHITaJIbHOI Ta MMaJiaTUBHOIL IOTIOMOTH, MEJINYHY JIOTIOMOTY JIiTAM, IKUM He
BUNOBHUIOCA 18 POKiB, Ta MeAMUHUI CyIpoBig BariTHOCTI Ta mosori. Obcsru
KOIITiB, 110 CIPSMOBYIOTbCA Ha peaJsii3alfifo IporpaMu MeJIWYHUX TapaHTild,
BU3HAYAIOTHCS 3aKOHOM YKpainu 1po /lepskaBuuii 610/keT YKpaiHu y po3mipi
He MeHIe 5 % Bijl BAJIOBOTO BHYTPIIITHBOTO MPOAYKTY YKpaiHHu.

Y KOHTEKCTI I[bOT0 BayKJIMBO TAaKOK 3ragartu i mocranoBy Kabinery MinicTpiB
Ykpainu Bix 27 rpynus 2022 p. Ne 1464, saxoro 3atBepaskero [lopsmok peadi-
3artii mporpaMu JepsKaBHUX TapaHTil MeAMYHOTO OOCTYrOBYBaHHSI HacCeJTeHHsI
y 2023 porii [20]. 3riano 3 Heto HC3Y na nporpamy Meanynux rapaHTiii BUi-
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juna 142 mapa rpuBenb, 1ie Ha 14 mapa mente, Hixk 2022 p., aje 11bOro J0CTaT-
HBO, 11100 3aKyMUTH TOTPIOHY KiJBKICTh MOCJIYT.

¥ 1iif mocTaHOBI, He3BAXKAIOUM Ha BiliHY B KpaiHi, TPOJAOBXKYI0UN peopMy 0X0-
POHM 3/I0POB’sT, BiIOYJIOCST PO3IIUPEHHS TTakeTiB mocayT. Cepesl HOBUX TOCIYT, SIKi
TPOMAJISTHI 3MOKYTh OTPUMATH Ha Oe30TIaTHIN OCHOBI: peabistiTartiiiHa omoMora
JIOPOCJIMIM Ta JITSM y CTAlliOHAPHUX Ta aMOYJIaTOPHUX YMOBAX, CEKITiiTHe 10CJTi-
JUKEeHHsT, HOBUI TakeT «[0TOBHICTH Ta 3abe3levyeHHs HaJaHHs MEIMYHOI J0TI0-
MOT'HM HaCeJIeHHIO, SIKe 3HaXOAUThCS Ha TEPUTOPIi, Je BeAyThcss GOMOBI [ily, as
Me/I3aKJIa/liB Ha THMYACOBO 3aXOIUIEHUX TEPUTOPISAX mepeadadeHo maker «3abes-
nevyeHHs1 36epesKeHHs KaJpoBOTro MOTEHIHaTy /ISl HalaHHST MEANYHOI JOTIOMOTH
HACEJIeHHIO, SIKe 3HAXOJUThCS Ha TEPUTOPIi, sika TiepeOyBae B THMYACOBiil OKyIIa-
1ii». [leit makeT Oy/e MisITH 7IsT KOMYHATBHUX Me/I3aKIajliB, SKi 3HAXOISATHCS Ha
TUMYACOBO 3aXOIJIEHI TEPUTOPIi, 3Ti/IHO 3 meperikoMm MinpeirTerparii. Omati
UM 3aKJIQ/IaM 3aJIe;KaTUMYTh BiJl KIJIBKOCTI Ta KaTeropii MpaliBHUKIB CTAHOM
Ha 1 rpyanas 2022 p., TakoK BaXKJTUBUM € PO3MIUPEHHS TaKeTa IICUXO0JIOTIUHOI
HiATPUMKHU Ha IIEPBUHHOMY PiBHI, 1110 OYB yrpoBasKeHwuii me y 2022 p.

Tpertiit Hanpsam pedopmu 1oJATAE Y 3MiHI CUCTEMH YIIPABIiHHA OXOPOHOIO 3/10-
poB’sa. JK ciylIHO 3a3HAYMJIM HAYKOBIII, HacaMmIlepes] 1ie CTOCY€EThCS HAIPSIMY
3aKyMiBeJb MEIUIHUX MOCIYT Ta JIKiB, MO nepeabadae MOPsIOK YKIaJaHHs
JIOTOBOPIB MizK Ypsi[ioM Ta cy6’'ekramu rocrogapioBanss [21, ¢. 172]. ¥V konTekcri
1poro Oysa creopena HC3Y, 1po sxy Bxke 3ragayBajioch Buile. JisibHICTD 1[OrO
opraHy peryJoeThest nocraHoBoo Kabinery MinictpiB Ykpainu Big 27 rpyaHs
2017 p. Ne 1101, sikoto 3arBepskeno I[lomokentst mpo HarmionambHy cirysk0y
3nopos’a Ykpainu [10]. Ile [Tonoxxennst Bctanosmioe, mo HC3Y € neaTpanibaum
OPraHoOM BUKOHABYOI BJIQ/IH, JISJIbHICTD SIKOTO CIIPAMOBYETHCS 1 KOOPAMHYETHCS
Ka6inerom MinictpiB Ykpainu uepe3 MiHicTpa OXOpOHU 3[0POB’sI, SIKWiT peati-
3y€ JlepKaBHY TOJITUKY Y cdepi AepkaBHUX (hiHAHCOBUX TapaHTili MEIMYHOTO
obcayroByBaHHs HaceseHHst. 11s ciyxkba 3a CBOEIO CYTTIO € CyO €KTOM, KU
Bi/l iMeHI Jiep:KaBU YKJIa/la€ KOHTPAKTH Ha KYIIBJIO MEIMUYHUX MOCYT, & TAKOK
KOHTPAKTH 3 MEJIWYHUMU yCTAaHOBAMU Ta MPUBATHUMMU JiiKapsiMu. Hepes 1eit
OpTaH 3/IIMCHIOETHCS 1 PO3TO/IIJ KOMITIB MiZK MEINYHUMU YCTAaHOBAMMU.

¥Y3arasi, 0CHOBHOIO MeTOIO I[bOTO eTamy € pehopMyBaHHS CUCTEMU KOOPAMHAILI1
Ha JilepsKaBHOMY piBHI. Tak, mo-mepiiie, TOTPIOHO 3a0e3MeYNTH TIEHTPATI30BAHMIT
piBeHb yrnpaBiiHHg MeaquuHuX BigHocuH — Big MO3 no HC3YV, i no-apyre, mic-
neBuii pisenb — Big HC3Y 10 opraniB MicIieBOro camoBpPsiTyBaHHS.

Y pasi ycriniHoro peopMyBaHHs TPhOX MOIMEPEIHIX HAIPSIMIB YeTBEePTHil Oyie
crocyBatucs 3MiH y dapmaieBTuuHii cdepi. OTKe, TPONOHYETHCS CKACyBaTH
000B’sI3KOBY peecTpalliio B YKpaiHi THX Tperaparis, sSIKi Bike MpoHIIn ceprudi-
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karito B €C ta CIIA. Ile nonomoske 3amentutu 1inu Ha jgiku na 30-40 % [21,
c. 174].

Bionocunu, wo nompeodyromv yoockoHanieHus

[Tonpu Bask/uBiCTh MeIMUHOI pehOpMU 1 HASIBHICTD MO3UTUBHUX PE3YJIBTATiB Bifl
ii peasizariii, icHye HU3Ka HeIOJIKIB, Ha SIKi TIOTPIOHO 3BEPHYTH yBary.

Bignosigno a0 1. 1.4 [lopgaky HaJlaHHS IePBUHHOI MEIMYHOI JiorioMoTu (fasi —
[IM/T) oCHOBHMM 3aBIaHHIM TaKOi JisSIBHOCTI € 3a0€3TeUeHHsT HaCeJIeHHST TTOCITY-
ramu 3i BceOGiuHOI, GeanepepBHOI i opienToBaHol Ha naiienta IIM/I, cupsmoBaHoi
Ha 3a/I0BOJIEHHST MTOTPeb HaceJeHHs y BiJHOBJIEHHI Ta 30epesKeHHI 3[0pOB’s,
MOTIEPE/IKEHHST PO3BUTKY 3aXBOPIOBaHb, 3MEHIIIEHHI TIOTPeOU Y TocIiTamisaIiii ta
nokparienst sikocti xkutts [22]. [Ipote y Bumagakax, koim ocoba He BUKOHAA
CBill 060B’SI30K OO0 YKJIAJEHHS JOTOBOPY PO HAJaHHS MEIUYHOI [OMOMOTU
i3 3aKJ1alOM OXOPOHU 3I0POB’st abO JliKapeM, Taka 0cob6a 0OMEKYEThCS B MTPaBi
Ha OTPUMAaHHS TTEPBUHHOI MeJIMYHOI JlontoMoTH. | 3BUYaiiHoO TocTae MUTaHHS: 91
3aKOHHO MPUMYIIyBaTH 0c0o0y yKJajaTh Takuil 10roBip? OCKilbKY, HAPUKJIAL,
6e3 HAIpaBJIEHHS Bijl CIMEITHOTO JiKapsi, 3 SIKUM YKJIQJIeHO IOTOBIp, 0cO0y He
3MOJKe OIJISSHYTH 1 TIPOBECTH JIIKYBaHHS BiKe JIiKap OiIbll By3bKOI crieriaisaiii.
Abo x cutyarii, koau ocoba He yKJaja JOTOBIp i3 JiiKapeM i He Ma€ KOIITIiB
JUTSL OILJIATH MEAMYHUX MOCIYT y IUIaTHIN JiiKapHi, TOOTO BUXOAUTH, IO 0CoOa
He MO)Ke OTpUMAaTH HaJle)KHe JIIKYBaHHSI, 1110 € MOPYIIEHHSM 11 KOHCTUTYIIHHUX
IpaB 110/I0 OXOPOHU 3/I0POB’4, IPUHITNITY HeIUCKpUMiHallii. €Bporneiichka XapTis
IpaB TAIEHTIB y CT. 2 TAKOX BCTAHOBJIIOE, 1[0 KOKEH MA€ MPaBO HA JOCTYI 10
MEIUYHUX MOCTIYT, HeOOXiHUX oMYy 3a cTaHOM 370pOB’s. Meauute o6CIyro-
BYBaHHSI TIOBUHHO 3a0€31eYUTH PiBHUIL TOCTYII ISt BCIX 6€3 AMCKpUMiHAIii 3a
(hiHaHCOBMMU MOKJIMBOCTSIME, MICIIEM TIPOKUBAHHS, TUIIOM XBOPOOU YU 4acOM
JiKyBaHHA [23].

Xoua Taki cutyarii € MOOAMHOKUMH, i GIIBITCTH TPOMAISTH YKJIAIAIOTD BiIITOBIHI
JIOTOBOPH, BCe-TaKM Ha Ileil acleKT YPsI0BILAM CJIiJ| 3B€PHYTH yBary.

Hactynmuum HezmosikoM € Te, 10 MeMYHA MOCTAYTa OTPUMAsa Ha Jep:KaBHOMY
piBHI yHi(biKOBaHY BapTiCTh, 1 Yepe3 TaKuil ycepeHeHNI MMOKa3HUK BapTOCTI He
3aBJK/IM BPAXOBYIOThCS MOOIUHI YNHHUKH, SIKI MOKYTb BUHUKHYTH B KOKHOMY
OKPEMOMY BUIIAJIKY 3 MAIliEHTOM, HAMPUKIA/A TO/0 CKIAJHOCTI BCTAHOBJIEHHS
JIiarHO3y Ta TPUBAJIOCTI MPOBE/IEHHS Teparrii. A 1ie B MOAAJTbIIOMY BIJIUBAE HA
eeKTUBHICTh BUKOPHCTaHHS (DIHAHCOBUX PecypciB i 3apobiTHY IIATHIO JIiKapiB.

[Ilono ocTaHHBOI, TO TYT TAKOK € MEBHI HEBIIIIOBIIHOCTI, OCKIJIBKM BHACJIJOK
MeZMYHOI peOpMU CUCTEMY OIJIATH IIPalli MeMYHUX IPAI[iBHUKIB 3MiHEHO He
6ys10. Koy, 3a paxyHoK sgkux 3apobiTHa Iuiata Moxke OyTu 30ijiblieHa, mnepe-
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pPaxoBYIOThCsT JiKapHsM. HoBUX KpuTepiiB 7151 po3paxyHKy 3apoOiTHOI IaTH
3akoHomaBellb Ta MO3 y pamkax MeInuHol pehopMu He BCTaHOBWIHN |24, c. 132].
Takosx 3apriat JiKapiB «BY3bKHUX CIIEI[IAJIbHOCTEW», 3 IKUMU He YKIAJAAI0THCS
JIOTOBOPMU 1 SIKi HaJeXaTh ysKe 0 BTOPUHHOI MEIMYHOI IOMTOMOTH, 3aJIUTIITIITUCS
MizepHumu. /lo pedi, TPAIIAIOTHCS BUIIAJKHU, KOJIM JIIKApH4, HABITh MICJs yKJIa-
nennst foropopy 3 HC3YVY 1 BUKoHaHHS BCiX BUMOT 3aKOHOIABCTBA, HEZIOOTPUMYE
HeoOXizHOro hiHaHCYBaHHS Ha PIK, 110 TAKOXK BIUIMBAE Ha pPiBeHb 3apobiTHOI
IJIaTy TPalliBHUKIB.

[Tpo6aemoro € it te, mo HC3Y He BiANIKOLOBYE BapTiCTh JiKapPChKUX 3ac00iB
y CTalioOHapHUX YMOBaX, Iie MUTaHHS BUPIIIYEThCS B MEKaX MiCIIEBUX OIOKETIB
(3akymnisii 3 HarionasbHoro nepestiky Jikapchbkux 3acobiB). ToMy KOHTpakT i3
HC3Y He rapaHTye, 1110 KOHKPETHUI MeINYHUN 3aKJal 3MOsKe 3a0e3TmednTn
narjienta HeoOXiIHUMMU JIiIKaMU B CTalliOHAPHUX yMOBaX, depes3 M0 Tali€HTH
BUMYIIICH], IK 1 paHille, KyIyBaT! JIKU 32 BJACHUI KOIIT.

3aJMINAEThCA aKTyaJbHUM TUTAHHS M0J0 (hiHAHCYBAHHS CIelliaji30BaHuX
HAYKOBO-JTIIKYBaJbHUX 3aKJIa/iB. K MiAKPECTI00Th HAYKOBII, peopMoio He 610
BPaxOBaHO NMUTAHHS HaJ@HHA MeJIMYHUX HOCJAYT Ta iX omnatu ¢imiamu Hario-
HaJIbHOI akajieMil MeqUYHUX Hayk Ykpainu [21, c. 174]. Baxkuausicts mnossrae
B TOMY, 1110 6GaszoBe (inancyBanns HamionanbHol akagemil HayK YKpaiHu, rauy-
3eBUX akajeMiil HayK Xou i 3abe3neuye QyHaaMeHTa bHI HAyKOBI AOC/IIKEHHS,
PO3BUTOK iH(MPACTPYKTYPH Ta OHOBJIEHHS MaTepiabHO-TeXHIUHOI 6a31 HAyKOBOI
Ta HAYKOBO-TEXHIUHOI [IisIIBHOCTI, HABUaHHS II€PCOHATY, HAYKOBUX KaJIpiB, aje
OTO HeJIOCTAaTHBO, HAITPUKJIA, JJIsS BCTAHOBJIEHHS MiKHAPOHOI CIiBIIpalli, sSKa
€ HeoOXifHOIO, ajKe B OxHiil 31 cBoix pobit Enroni /Ix. Biinken ta Kcas’ep
Beceppa, 3a3navaiorp, mo ¢akry, 1ani tTa HayKa € HalleeKTUBHINIMMU 1HCTPY-
MeHTaMH Yy TIOKpalleHHi r106aabHol 6e3leKr 0XOpoHH 310poB’s [25, c. 1255].

Huni mporpamuo-11isiboBe (hiHAaHCYBaHHS 3IMCHIOETHCS HA KOHKYPCHIM OCHOBI
y MOPS/IKY, BCTAHOBJEHOMY 3aKOHOZaBCTBOM YKpainu. Oxnaxk y Konmemnirii
pedopmu (iHaHCyBaHHSI OXOPOHU 3/I0POB’sl, 3aTBEP/PKEHOI PO3TOPSKEHHIM
Ka6inery Minictpis Ykpainu Bix 30 jmcronaza 2016 p. Ne 013-p, He BpaxoBaHO
0COOJIMBOCTI MPABOBOIO CTATyCy AISIIBHOCTI JiepKaBHUX HAYKOBO-IOCJIiTHUX
YCTAHOB, iX PiBeHb yIPaBJiHCbKOI Ta (PiHAHCOBOI aBTOHOMII, Ki MOXYTb MaTH
BJIACHU JIOXiJl, OTPUMAHUI BiJl OTIJIATH MOCJYT, 1110 HAJAIOTHCS HUMU BiJIITOBITHO
J10 OCHOBHOTO By JlisliibHOCTI [21].

Y KkoHTeKcTi mpobJieM, siki BUHUKaOTh y cdepi peopMu OXOPOHU 310POB’s,
He MOJKHa He 3rajilaTu IPo M0BOJI cKaHAaJ bHUI 3aKOHOTIPOEKT Ne 6013 «IIpo
0COOJIMBOCTI PETYMOBaHHS MiAMPUEMHUIIBKOT AiSITBHOCTI OKPEMUX BUJIIB I0PH-
AUYHUX 0cib Ta X 00’e€aHanb y mepexiguuii mepiog» [26], SkuM cKacoBY€EThCS
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Tocniomapebkuii Kojieke YKpainu, 110 € HEeIPUILyCTUMUM 1 TIpu3Bejie 10 3HUK-
HEHH$ 3aKOHO/IaBYOTO BU3HAYEHHsI 6a30BUX JIJIsI TOCTIOAPCHKOTO MPaBa MOHSITh,
a TaKOX O3HAK IMIJANPUEMHUIIBKOI IISJIbHOCTI, 11O, Y CBOIO 4Yepry, BIIMHE Ha
iHIII Ta/y3i, e BUKOPUCTOBYIOTH 11l TePMiHU. 3BUYAITHO, 11e TTO3HAYUTHCS U Ha
pedopMi OXOPOHU 3/10POB’d, sIKa 3a CBOEIO CYTTIO, SIK BiKe 3a3HA4aJiocs BUIILE,
CTBOPIOE PUHOK MEJMYHUX IOCJHYT 1 BCTAHOBJIIOE CTATyC 3aKJa/iB OXOPOHU
3/I0POB’ST SIK KOMYHQJIbHUX HEKOMEPIIHHUX mignpuemMcts. Tpeba BU3HATH, IO
6e33amepeyHnM [OBOIOM Ha KOPHUCTh YUHHOTO TOCITOAAPCHKOTO 3aKOHOIABCTBA
€ peryJoBaHHsA [ocmogapcbKUM KOJEKCOM TUX BiJJHOCHUH, SKi MAalOTh MEeBHUN
y6IiYHO-TIPABOBUIL €JIeMEeHT 1 anpiopi He MOXKYTb OyTU iMILIEMEHTOBaHI
B IIUBLJIbHE 3aKOHOZABCTBO. OCKIIBKY MeJINYHI TPABOBITHOCUHU € HACIpaB.i
KOMIIJIEKCHUMH, TO TIEPEA0AYNTHU i BPETYIIOBATH IX y MeKaX JIMIIe OHI€l ramysi
IpaBa HEMOKJIMBO.

BucuoBku

Ve HiKOro He MOTPIOHO IEPEeKOHYBaTH B HeoOXigHOCTI MeaudHol pedopmu
B YKpaiHi, 110 mepen6auae GopMyBaHHS «BEKTOPY» 3MiH, CEPE/l SIKIX: CTBOPEHHSI
HC3Y, peoprauizariist MEAUYHNX 3aKIa/1iB Y HEMPUOYTKOBI KOMYHAJIBHI TTATIPU-
€MCTBA, YTBOPEHHSI PUHKY MEIMYHUX TTOCIYT, aBTOHOMI3allid Ta KOMepIliaii3ailist
JUATBHOCTI MEIMYHUX 3aKJIa/liB TOIO. BakIMBO 3a3HaUNTH, IO Mepexiji CUCTeMU
OXOPOHM 37I0POB’SI BiJl a/IMiHICTPATUBHO-KOMAH/IHOI 10 PUHKOBOI MOJIeJTi Ha/TaHHS
MeIMYHUX MOCTYT Ha €eKOHOMIUHII Ta ITPABOBI OCHOBI B IIJIOMY € TO3UTUBHUM
KPOKOM Yy BHOOPI Hampsimy pedopmu, ajie pH 1IbOMY He MOKHa 3a0yBaTh TIpo
0c06IMBOCTI TOOYA0BU CYCIIJIBHUX BiAHOCHH yCepearHi KpalHu i mpo TOCBij
IHIIMX KpaiH y 11i#l cdepi, a rpaMOTHE 3aCTOCYBaHHSI KOMILIEKCY METO/IiB Jlep:KaB-
HOTO YTIPABJIiHHS, CITPSIMOBAHUX SIK HA 30aJaHCOBAHE 3DOCTAHHS TAIy3i OXOPOHU
37I0POB’sT KPaiHM, TaK i HAa 3aM00iraHHs HETATUBHOMY BILIMBY CYMIKHUX CEKTOPIB
i Tasty3eii HaIliOHAJIbHOT €eKOHOMIKH, TapaHTY€ MOTo YCIIIIHY peasisallilo.

Ha 1 meamunoi pedpopmu aOCOMOTHO HEIPURHATHUMEI BUTJISIAIOTH TPOIO3KILiT
ckacyBanHs [ocriogapebkoro kojekcy Ykpainu. OueBUIHO, 1110 Taki 3aKOHO/A-
BYi MPOIO3uIlil (PAaKTUYHO 3HUIIYIOTh MeANYHY pedopmy, ajke BUKIIOYAIOTH
i3 mpaBOBOI AifiCHOCTI MPUHIMITOBO HEOOXiAHI A (DYHKIIOHYBAaHHS PUHKY
MeIUYHUX TTOCayT 6a30Bi MpaBoBi KOHCTPYKINi. Hacammepesn 1e «HeKoMepItiitHa
rocrojlapcbka JisIbHICTh» Ta «KOMYHaJibHe HeKOMepIliiiHe MiJIPUeEMCTBO>,
a TaKOX <JlepKaBHE HeKOMepIliiiHe TiIPUEMCTBO» SIK OpraHi3alliiiHO-1IpaBOBi
dopmu ropuanuamx ocib. I 1ie TiabKU y chepi 0XOPOHH 310pOB’s, He KaxKydu PO
MiATPUEMCTBAa 060POHHO-TIPOMHUCTIOBOTO KOMILIEKCY, JKUTIOBO-KOMYHATBHOTO
rocrozapcTBa Tomo. O4eBUAHO, MO TaKi HACTIIKA «3aKOHOABUMX HOBAIill» 1X
iHiIllaTOpaMu B3arajii He YCBIIOMJIIOIOTHCSI.
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Hapasi Ykpaina mepebyBae Ha apyromy erari Meandtoi pedopmu. OxHuMm i3
TOJIOBHUX 3aBJIaHb [[bOTO €TAIy € PO3B’SIBaHHS MUTAHHS 0OOB'SIBKOBOTO MEINY-
HOTO CTpaxyBaHHS, B aCleKTi BUOKPEMJIEHHS CTPAaXOBUX BUIIAKIB 32 YMOBaMU
JIOTOBOPY Ta BapTOCTI TAaKOTO CTPaxyBaHHs, OCKIJIbKU TPOMAJISTHU YKpalHU 3BU-
KJI 10 OE3KOIITOBHOTO MEIUYHOTO OOCAyroByBaHHS. UM BIANO BCE BAACTHCS
peasizyBaTu, MOKake 4yac.
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Anoranisa

Axmyanvricmy cmammi noiszac 6 momy, w0 Hoei seuwa y cgepi npauyi IT-mpyodienu-
Ki6 3YMOBII0I0Mb HeOOXIOHICb adanmyeamy i OHOGUMI THCTMUMYMU MPYo068020 Npasa
3 Memoto 30epescenis eexmueHoCmi nPagosozo PezyieanHs mpyoosux 6i0HOCUH i3 OOKY
Oepocasnux opeanis. Bid nouamxy nosnomacumadnozo emopzHeHHs YKpaincoki npauie-
HuKu ma pobomodasuyi PoOIAmy yce MONCAUBE, NPUCTOCOBYIOUUCH 00 HOBUX YMOG JCUTMMSL
i npaui. Boenni peanii smycuiu navionanviuil 6isrec cmamu 6ivll 2HYUKUM i GMIMU WeUOKO
adanmyeamucst. /1o mozo e IT-cexmop cmpimKo pos3sueacmocst 6 Ymosax yupposisauii ma
QUONCUMANIZAUTT CYCNITLCMBA T BUPOOHUMUX NPOUECI8, MOMY GUHUKAIOMb HOGL Npodecii
ma nocaou. Yzazanvnenns i cucmemamusauis npayienuxie IT-chepu dadymv moxcausicmo
nposecmu ix noziubaenull anaiis sk cyo’exkmis mpydoeozo npasa. Mema uici cmammi —
cmeopumu euuepnny xiacugixauio npavienuxie IT-cghepu. 3adns docsiznenns exasanoi
memu pobomy euxonano y dea emanu: 1) eusnauenns poni xiacugixayii y mpyoosomy
npaei; 2) suoxpemienns xpumepiie ons xiacudivauii npauisnuxie IT-cpepu. [ns eupi-
wenns 3a60ans cmammi SUKOPUCIAano memood nopiensmmns (0ac smozy nopisusmu IT-pa-
XI6UI6 Midc C000I0 34 BUOKDEMACHUMU KDPUMEPIAMU), MidcOucyuniinapnutl cunmes (dae
3mMozy cunmesysamu Oami NPo CMPYKMYPHI GAACIMUBOCMI 00’€KMIE PISHUX OUCUUNIIH,
a came mpyoosozo npasa ma meopii npasa), memood izonoiouoi abcmpaxyii (dae 3mozy
suokpemumu desixi osnaxu IT-npavienuxis, ynacaioox uozo mexnivnuil IT-npayienux 6yoe
PO32NA0AMUCS K OKPeMuUtl U0 NpauieHuxie uiei cghepu), memood xonxpemusayii (00360-
JLSIE NEPesipumu NPASUILHICTNG YSAGLeHb, OMPUMAHUX Y De3yabmami abcmpazyeanisl, npo
BRACTUBOCTNE PEATLHUX 00 €KMIE 1| GUOKPeMUMU iXHI CYMmMEG 36’ a3KuU, 6AACMUeocmi U 6i0-
HOWwenHs), ysazaivhenns (0ae 3mozy NOWUPUmMU 3azaivii 03HAKU Zpynu 00 €Kmie Ha 6ci
06’exmu mnoxcunu npayienuxie IT-chepu, a maxoxc UOLIUMU CYMMEBT 03HAKU OKPEMUX
eudie npauisnuxie IT-cpepu), meneonoziunuii memod (00360156 NPOAHANIZYSAMI 3MICT
nPaso6o20 NPUNUCY, GUABUBLIL Tl POSKPUSULU UL YXEALCHHS NPABOGOL HOPMU MA Y CNiBEI0-
HOWeNHHT 3 HelO pamamuyiy 1 J02iuny cymi (opMyaI06ans 3aKoH00aA6Yst, SKi MICMAMbCs
6 MEKCMAX HOPMAMUBHO-NPABCOBUX NPUNIUCIB), NOPIGHAILHO-NPABOSUTL Memod (0ae smozy
sicmagumu 10pUOUUHI NOHAMMSL, AGULLA T NPOUECU, 3 ACYSATU MINC HUMU NOOIOHOCMT ma,/
abo eidminnocmi). Y pobomi npoananizoeano nousmmst <npayienux IT-cepus, docrionceno
NOHAMMSA <KAACUDIKAUISL>, BUOKPEMIeHO 061 icmommi o3naxu (kpumepii) ons kiacupika-
uii npavisnuxie IT-cdhepu (3a npoghecitinumu zpynamu ma 3a K8aANQIKAUIIHUM PIBHEM),
susnaueno suou npavienuxis IT-chepu 610nosiono do scmanosaenux kpumepiis. Kpim mozo,
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nposedeno posmedcyseanis nowsmms <npavienux IT-cepus i3 cymivcHumu noHsmmsmu
«2ie-cneyianicms, <IT-cneyianicms, <IT-paxiseups. Bucnosieno oymxy npo Oouinviicmo
Po3pobKU okpemozo Bunycky Jlogionuka keanigixauiiinux xapaxmepucmux npogecii nio
naseor <IT-cghepas. Pesynomamu docuidncenns dadymv amozy naoan 6invul 2auboxo pos-
2SHY MU THCTUMYM 0XOPOHU NPai mpyoieHUKie uiei 2anysi.

Kmouogi ciosa: npamniBauk; [ T-ramyss; Kiacudikartis.
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Abstract

The relevance of the article lies in the fact that new phenomena in the field of work of
IT employees make it necessary to adapt and update institutions of labor law in order to
preserve the effectiveness of legal regulation of labor relations by state bodies. Since the
beginning of the full-scale invasion, Ukrainian workers and employers have been doing their
best to adapt to new living and working conditions. The realities of war forced the national
business to become more flexible and able to adapt quickly. In addition, the IT sector is
rapidly developing in the conditions of digitization of society and production processes,
so new professions and positions are emerging. Generalization and systematization of
IT workers will make it possible to conduct an in-depth analysis of them as subjects of
labor law. Therefore, the purpose of this article is to create a comprehensive classification
of IT employees. In order to achieve this goal, the work was carried out in two stages:
1) determination of the role of classification in labor law; 2) identification of criteria for
classification of IT workers. To solve the tasks of the article, the comparison method was
used (allows you to compare IT specialists with each other according to selected criteria),
interdisciplinary synthesis (allows you to synthesize data on the structural properties of
objects of different disciplines, namely labor law and legal theory), the method of isolating
abstraction ( makes it possible to single out some characteristics of IT workers, as a result
of which a technical IT worker will be considered as a separate type of worker in this field),
the specification method (allows you to check the correctness of the ideas obtained as a
result of abstraction about the properties of real objects and to single out their essential
connections ties, properties and relations), generalization (allows to extend the general
characteristics of a group of objects to all objects of the set of IT workers, as well as to
highlight the essential characteristics of individual types of IT workers), teleological method
(allows to analyze the content of the legal prescription, revealing and revealing the goals of
the adoption of the legal norm and, in relation to it, the grammatical and logical essence
the legislator’s formulations contained in the texts of normative and legal prescriptions),
the comparative legal method (it makes it possible to compare legal concepts, phenomena
and processes, to find out similarities and/or dif ferences between them). During the study,
the concept of "IT worker" was analyzed, the concept of "classification”" was studied,
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two essential features (criteria) were identified for the classification of IT workers (by
professional groups and by qualification level), the types of IT workers were determined
in accordance with the established criteria In addition, the concept of "IT employee” was
distinguished from the related concepts of "gig specialist”, "IT specialist”, "IT specialist”.
An opinion was expressed about the expediency of developing a separate edition of the
Handbook of qualification characteristics of professions called "IT sphere”. The results
of the study will provide an opportunity to further examine the institute of occupational
health and safety of workers in this field in more depth.

Keywords: employee; IT industry; classification.
Beryn

B ymoBax il npaBoBOTO peKUMY BOEHHOTO CTaHy cepejl IPIOPUTEeTHUX 3aBJaHb
Ykpainu — yTpuMaTu eKOHOMIKY Ha JIOBOEHHOMY PiBHi, CTBOPUTH HAIMHUI THJT
st ppouTy. Bix mouaTky moBHOMAcITaGHOTO BTOPTHEHHST YKPATHCHKI MpaIliB-
HUKK Ta POOOTOMABIN POOJISATH yce MOKIINBE, TPUCTOCOBYIOUNCH 10 HOBUX YMOB
JKUTTs 1 mparti. Boenni peasii sMmycuin HarfioHaIbHUI Gi3Hec cTaTh GiIbII THYY-
KUM 1 BMITH HIBUKO aJ[aliTyBaTUCH.

Heabusiknit ycmix mama IT-chepa: 85 % IT-kommaniii 3 6epesnst 2022 p. yixe
mpaiioBaii B HopMagbHOMY GizHec-putMi [1], a Ha 13 ciurs 2023 p. IT-chepa
CTaHOBHUJIA MaisKe MOJIOBUHY BCHOTO 00CSTY €KCIIOPTY TOCYT. [list MOpiBHSHHSI:
Ha kinerb 2021 p. ekcriopt [ T-nocayr cranosus 37 % [2].

Ha croromni IT-cektop — eamna ramysn GisHecy, sika 3pocjia 3a Pik BillHU TOPiB-
HSTHO 3 IOBOEHHUMU TOKa3HUKaMU [2] Ta Ma€ MUTOMY Bary B €KOHOMIIli JiepKaBy.
Ha xinerp 2022 p. IT-ocayru cranu JigepoM HaI[iOHATBHOTO €KCIOPTY, 00iii-
IIOBINY 32 MOKa3HUKaMU HaBiTh €KCIOPT METAJiB — OAHY 3 OCHOBHHUX IPUOYT-
KOBUX rajyseii YkpaiHu BIPOJOB:K OaraTboX pokis [2].

ILi hakTOpM OCUIININ 3POCTAHHS KiIbKOCTI (haxiBIiB Ta cremiaiicTiB i 6e3 Toro
BEJIMKOI CHIJIBHOTHU TPYAiBHUKIB 11i€l cepu. [Jo Toro x IT-inaycTpis mBumko
PO3BUMBAETHCS B yMOBax IupoBizallii Ta auaKuTaxisailii cycriabera il BUpoO-
HUYMX IIPOIleciB, 1110 3yMoBJoe nosaBy HoBux [T-npodeciii. 3a gomomoroio
y3arajibHeHHsI i cucTematusaiiii npamniBuukiB IT-chepu MoxHa 1mmpoBecTr X
noraubJIeHn i aHati3 sik cy6’€KTiB TPYJIOBOTO MPaBa.

Came xmacudikamnis tpyzaiBaukiB I'T-ramysi gacTb 3Mory crucreMaTu3yBaTH
IT-daxiBiiB i 3HAUHO TMOJETHIUTDH OAAJbIIE iX HaAyKOBE NOCJI/)KEHHS SIK
cy06’ekriB npasa. Kpim Toro, nogin IT-crenianicriB Ha Buau norainbUTH 3HAHHS
PO HUX 3aBASKU BUOKPEMJIEHHIO OCHOBHUX O3HAK 1 XapaKTepucTuk. Tomy
kaacudikarisg npaunisuukis IT-chepu € omnieio 3 akTyaabHUX HPOOJIEM, IO
notpedye PO3TJISLY.
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Mera 1i€i crarTi — cTBOpUTH BUYeplnHy Kjaacudikaitito npanisaukiB [T-chepu.
[lna peanisanii 3a3HayeHol MeTH IIOCTaBJIEHO TaKi 3aBJaHHS: ITPOAHANI3yBaTH
noHATTA «1pailiBHuk [T-cepuy, nocmianTu MOHATTS «Kaacudikailisi», BUOKpe-
MUTH iICTOTHI 03HaKU (KpUTEpil) /75 Kaacudikailii, BASHAYUTH BUAN TPAITIBHUKIB
[T-chepu BiNOBIZAHO 10 KPUTEPIiB.

OcTaHHiMU poKamu JocJiiskeHHo TpaiiBHukiB [T-cdepu npucBgaTumu mparti
Taki BUeHi TpymoBoro mpasa, sik: JI. II. AmemniueBa [3], E. Butkeviéiené [4],
JI. 1O. Besmuko [5], O. O. Taspuiosa [6], B. b. [lamiok [7], H. Delagrange [8],
I. I1. JKuranxin [9], B. O. 3akpunurpka [10], H. Collins [11], B. C. Kospu-
rig [5], B. JI. Koctiok [12], H. O. Measuuuyk [6; 9], O. B. Mockanenko [5],
C. B. Mopos [6], A. Nakrosiené [4], O. I. Cepena [10; 13], C. O. Cinbuenko
[9], A. M. Curocap [10; 14], D. A. Ilecapcokuii [15], O. A. dxkosaes [13],
€. II. dpurina [6], O. M. dpomienko [5—6; 9—-10; 13] Ta in. Cepen Hux € nBa
rpyHTOBHI aucepraniitai gocaimkenns: B. JI. Kocrioka «IIpaBocy6’ekTHICTD
y TPYJAOBOMY TipaBi: mipobiemu Teopii ta npaktuku» [12] ta A. M. Cutocaps
«IIpaBoBuii ctatyc cy6’€KTiB TPyMIOBOTO MpaBa YKpaiHU: TEOPETUKO-TTPABOBUI
acriext» [14]. He npuMenuyoun BHeCKy BKa3aHMX YYEHUX, 3a3HAUYMMO, 1110,
HOIIPU PO3POOJIECHHS 3arajlbHOrO MUTaHHs, Kaacudikaiii npamisaukis IT-chepu
aHi B IOKTPUHI TPYZOBOTO TIpaBa, aHi B 3aKOHOABCTBI He OYJI0, M0 I 3yMOBJIIOE
aKTyaJbHICTh 0OpaHOI TEMH.

Marepiaiau Ta MeTOAN

Jlist jocsiTHEeHHsST BKaszaHoi MeTH B poOOTi BUOKpeMJIEHO jiBa etanu. [leprmim
eTarioM € BHU3HaYeHHs poJi Kiacudikailii y TpyJ0oBOMY TIpaBi, Ha SIKOMY PO3-
KPUBAEMO Pi3HI MOTJSAAM HAYKOBIIIB PO 3HAUeHHs Kiacudikailii B MpaBoBiii
noktpuni. Ha apyromy erari repexo/iuMo 10 KpUTepiiB /s kiaacudikaiiii mpa-
uiBuukiB I'T-cdepu, Ha gKomy 3’COBY€EMO, 32 IKUMM O3HAKaMU Ta XapaKTepuc-
TUKAMHU MOKHA TIOJLIUTU TPY/IBHUKIB i€l Tamxy3i, a TAaKOKX BU3HAYAEMO BU/U
nparniBHUKIB [ T-chepu, po3noaimBIm TaKuX MPaIiBHUKIB 3TiHO 3 BU3HAYEHUMH
KPUTEPIAMU.

BiamosizHo 10 3aBAaHbh HayKOBOTO MONIYKY B POOOTI BUKOPHUCTAHO €MITipUYHi,
3araTbHOJIOTIYHI Ta cremiaiabHi (crerudidni) MeToIu A0CTiKeHHs . Po3riasaeMo
KOJKEH METOJl OKPeMO, 106 06rpyHTYBaTH HOTO BHOIp.

3okpema, y pobOTI BUKOPUCTAHO METOJ MOPIBHSAHHS, TOMY 110 BiH YCTaHOBJIIOE
3arajibHe, OJMHUYHE Ta 0cOOJIMBe B JOCaiKyBaHux o0’ekrax [16, c. 220]. Ile nae
amory mopiBHsATH [ T-(haxiBItiB Misk cOO0I0 32 BHOKPEMJIEHUMU KPUTEPisIMU, TOOTO
iX TOTOXKHICTH i BIZIMIHHICTH 3a TMIEBHUMH O3HAKaMWU, a caMe 3 BUKOPHUCTaHHSIM
SAKICHOTO ¥ KIJIBKICHOTO TIOPiBHAHHS.
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Jlnsa mocaimkenHs mpobieMu 06paHO MIKIUCIUILTIHAPHUN cuHTe3. 1leit meTos
JIa€ 3MOTy CUHTe3yBaTH JIaHi PO CTPYKTYPHI BAACTUBOCTI 00’€KTIB Pi3HUX AKC-
LIUILIIH, @ caMe: TPYJ0BOro IIpaBa Ta Teopil IIpasa.

Kpim Toro, 3acTtocoBaHO METO/T 13071010901 abCTPaKILii, OCKITHKU BiH BHOKPEMITIOE
JlesiKi BJIACTUBOCTI U BiJTHOIIIEHHS, K1 ITOYMHAIOTH PO3IJISIATUCS SIK CAMOCTIHHL
inauBigyanphi o6’ekru [16, c. 220]. BukoprcToByioun 1ieil MeToz1, MOKHa BUOKPE-
MUTH JesIKi o3Haku I'T-mpaniBHUKIB, yHacaiI0Kk yoro texuiynmii I'T-npamiBuuk
Oyzie PO3IJISIIATUCS SIK OKPEMUIA BUJI MTPAIliBHUKIB 1€l chepr.

[lyis peasizailii BkazaHoi MeTH BUKOPHUCTAHO METO/l KOHKPeTH3allil, OCKIJIbKU BiH
BUMAara€ BpaXyBaHHS BCiX peajJbHUX YMOB, Yy SIKUX IepeOyBa€ JOC/iIKYBaHMit
00’eKT. 3a J0TIOMOT0I0 METOIY KOHKPETH3aIlii MOKHA TIEPEBIPUTH MTPABUIbHICTD
ySIBJIEHb, OTPUMAHUX Y Pe3yJbTaTi abcTparyBaHHsI, PO BIACTUBOCTI PeabHUX
00’€KTiB i BHOKPEMUTH IXHi CyTTEBI 3B’SI3KM, BJACTHBOCTI i BigHOmeHHs |16,

c. 220].

HacTymHum oOpaHUM METO/IOM € y3araJbHeHHsI, TOMY II[0 BiH Ja€ 3MOTY TIOIIN-
PUTH 3arajibHi O3HAaKW TPynu OO’€KTIB HA BCi 00'€KTH MHOKWHU TIPAIliBHUKIB
IT-cdhepu, a TakoK BUAIIUTA CYTTEBI O3HAKM OKPEMWX BUJIIB TPaIliBHUKIB
[T-chepu 3a 1011OMOrOI0 KOHKPETHO-3araIbHOTO y3araJbHEeHH:.

Y poboTi 3aCTOCOBAHO TEJIEOJOTTUHIIT METOJ, OCKIJIBKU 3aBASKK IIbOMY METOILY
MOKHA ITpOoaHasi3yBaTU 3MIiCT ITPABOBOTO MIPUITUCY, BUSBUBIIN M PO3KPUBIIH 11111
yXBaJIeHHs IIPAaBOBOI HOPMM Ta Yy CIIBBIJIHOUIEHHI 3 HEIO TPAaMaTUYHYy I JIOTTYHY
cyTi (popMyTIOBaHb 3aKOHO/IABIA, SIKI MICTSATHCS B TEKCTaX HOPMATUBHO-IIPaBO-
BUX npunuciB. ToOTO 3aCTOCOBYIOUN 1€ METOJI, MOKEMO 3’ICyBaTH 3MICT HOPMHU
mpaBsa 3a jornomoroio ii metu [16, c. 223].

Takox A1 1IbOTO OCJIIKEeHHS BUKOPUCTAHO TOPIBHAJIBHO-TIPABOBUN METOI,
TOMY 110 BiH JIa€ 3MOTY 3iCTaBUTH IOPUIUYHI TTOHATTS, SIBUIIA 1 TIPOIlecH, 3'4cCy-
BaTU MiK HUMHU moAi6HOCTI Ta/abo BiAMIHHOCTI Il YCTAaHOBUTH SKiCHWII cTaH
okpeMux BujiB npaiiBaukiB [ T-chepun.

PesysbraTit T2 0OrOBOpEHHS
3nauenns xnacudixauii y mpyoosomy npasi ma oCHO6HI 6umozu 00 Hei

B ymoBax mudposisailii Ta HQyKOBO-TEXHIYHOTO IPOrPecy BUHUKAE BEJIUKA KiJb-
KiCTh KaTeropiii, TepMiHiB i OHSATB, 1[0 MOTPEOYIOTh CTPYKTYPOBAHOCTI Ta CHCTE-
Maru3saiiii. HeposyMinHsa B3a€EM0O3B’SI3Ky MiK TMOHSATTSMU, HEBU3HAYEHICTb 1XHIX
KpPUTEPiIB PO3MEXKYBAHHS IIPU3BOAATH /10 HE3/IaTHOCTI Halasl IOBHO Ta SKICHO
JOCJIIZKYBATH 111 TTOHATTSA. 3 OIJISALY Ha Iie KJjaacu@ikallisi cTa€ HeBiJl EMHOIO
YACTHHOIO OY/Ib-SIKOT HAyKH.
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Tosx moTpiGHO 0OYMOBUTH, 1[0 PO3YMIETHCS I1ijl TEpMiHOM <«KJacudikaiisy. e
CJIOBO Ma€ JIATMHCHKE MOXO/KEHHS W Y JI0CHIBHOMY TepeKaaji YKPaiHChbKOIO
MOBOIO 03HaJae «classis» — pospsiy, «fasio» — pobuio, To6To posnomin [17]. Ykpa-
THCHKUH TJIyMAuHUI CJTOBHUK IHTEPIIPETYE 3a3HAUEHE TIOHSATTS K «CUCTEMY PO3-
HOJILTY ITPeMETIB, SBUII a00 MOHATh Ha KJIACH, TPYIIH i Take iHIIIe 3a CIiJIbHUMU
o3Hakamu, BiaacTuBocTsaMu» | 18]. Knacudikailig nos’sg3ana 3 mozijiom Iijioro Ha
YaCTHHM 3a mpaBuaaMu Joriku. [limsvu knacudikarii MoKy Th OyTH: a) 3100y TTsI
JIOIATKOBYX 3HAaHb PO 00’ €KTH, TI10 TIOISIOTHCS, TPEAMETH; 6) BIIOPSIIKYBaHHS;
B) CHCTeMaTH3allist IPeJMETiB, sIBUI a00 3HaHb 1Mpo HuX [17].

O. C. AnamoBa 3po0Ouia 3HAYHIIT BHECOK Y TIyMAaYeHHs TTOHSTTSI «Kjacudika-
1isT», TOCIUBIIN Y CBOIM CTaTTI BU3HAYEHHH 1[bOTO TepMiHa IMPOBIIHUMU €KOHO-
Mictam#, ¢isocodamu, IOPUCTaMHU, a TAKOK BU3HAYEHHS 3 TIYMAauYHUX CJIOBHUKIB
pisaux Kkpain. Kpim Toro, BueHa nmpoaHasisyBaja y ¢BOiii poOOTi OCHOBOIIOIOKHI
HPUHIUIIN, SKi MalOTh BU3HAYa/IbHe 3HAYeHHs /it Kaacudikaiiii, a Takoxk 6as3oBi
npaBuia ii mobdymnosu [17].

ExoHomicTH, Ha JlyMKY BUY€HOI, BAOKPEMJIIOIOTH KiJIbKa BU3HAUEHD 11bOTO TIOHSTTSI:
OJIHI aBTOPU BU3HAYAIOTh KJIACU(DIKAIIIO K CUCTEMY CYTIAPSIAHUX MOHATD (Ka-
ciB, 06’€KTiB) 1I€BHOI rajysi 3HaHb a00 AiSIHOCTI JIIOAMHN, BUKOPUCTOBYBAHY SIK
3acib U1 BCTAHOBJICHHS 3B'SI3KIB MK MMM IMOHATTAMU ab0 Kjaacamu 00’€KTIB,
iHIII BBaKaroTh, 10 1€ OCOOJMBUI BUIAJOK 3aCTOCYBaHHS JIOTIYHOI oreparii
HOJILIY 06CATY TOHSTTS, 10 € AESKOIO CYKYIIHICTIO /il (IO/LI AeAKOro Kaacy Ha
BU/IU, TIOJIJT ITUX BUJIB Ta iH.). [l ekoHOMIiCTIB Kacudikallis 3aBKAu OB d3aHa
3 PO3MEKYBAHHSM I11JI0T0 HAa YaCTUHU. Takuil po3no/is, po3MesKyBaHHs 3/111ICHIO-
€THCsI He caMo 110 co0i, a Ha OCHOBI JioriuHuX npaBuJ. LMy Takoro posmomiay
€: OTPUMaHHS J0JaTKOBUX 3HAHb PO 00'€KTH, 10 KIACH(DIKYIOThCsI, TPEIMETH,
BIIOPSI/IKYBaHHS, CUCTEeMaTH3allisl SIK caMUX MPe/IMEeTIiB i SBUII, TaK 1 3HaHb 1IPO
Hux. CyJacHi BITYM3HSIHI €eKOHOMIUHI CJIOBHUKHU i €HIUKJIONE/I] TAf0Th HAO1IbII
MOBHI 1 TOYHI TPaKTyBaHHS TOHATTS <«KJaacudikailisi», 10, K MPaBuUo, BUXO-
IaTh 31 chepu iioro BUHUKHEHHS. /[esdKi CJIOBHUKM 3BEpPTAIOTh yBary TakoxX Ha
6ropkeTny Kkaacudikariio. Ix aBropyu ToBOpATH TPO ii BUAM, a TaK caMoO — IIPO
knacudikaiio BuTpaT Ha BUPOOHUITBO. OTKE, eKOHOMICTH BUKOPUCTOBYIOTh
JIBa HAWOL/IBII MOMIMPEHUX HiAX0AU 10 BU3HAUYECHHS TepMiHa «Kaacudikalis» gk
€KOHOMIUHOI Kareropil. [lepmmii nmiaxin mosasdrae y BIOPSAAKOBAHOMY PO3IOJLIIIL
€JIEMEHTIB 3TIZIHO 3 ICTOTHUMU O3HAKaMM Ta BKJIOYEHHI 1X /10 BiJIIIOBIIHUX KJa-
ciB, migksaciB abo rpyi. Jpyruii miaxij 1mossirac y cTBOPEHHI CUCTEME CYIIijl-
PSAHUX TTOHATH y NeBHIH ramysi 3Hanb. [li gedinilii BUKOPUCTOBYIOTbCS TaKOX
s kaacudikaiii indgopmartii, kaacudikaitii KoHOIIKTIB, Kaacudikallii pileHs,
kiacudikalii cTuaiB ynpasainnasa [17].
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Y dinocodepkux cnoBHuKax, gk 3a3Hayae O. C. AnamoBa, 1l TEPMiHOM <KJia-
cuikaiiss» po3yMilOTbCA CUCTEMATUYHUN TOMIT 1 BIOPAAKYBAHHS MOHATH
i npeametis. Inie dinocodcebke TpakTyBaHHs Kaacudikailii OB’ s13aHO 13 3arajib-
HOHAYKOBUMH 1 3aTaJIbHOMETOJIOJIOTIYHUMU TOHATTAMU. Y TaKOMY PO3YMIHHI
Kacuikallis TOKJIMKaHa BUPINTATH /[Ba OCHOBHI 3aB/IaHHS: TI0/IaBaTH B HaJlili-
HOMY 1 3py4YHOMY /IJIsI PO3ITi3HABAHHS BUTJL/AL ycio cepy U MiCTUTH Mak-
CUMaJIbHO MOBHY iH(opmarliiio npo ii 06’exru. Crix migkpecanTu, mo pisHi
kyacuikaitii Mo-pisHOMY BUKOHYIOTD I1i 3aB/IaHHs. AHAJIOTIYHI ySIBJIEHHS TIPO
«kacudikaiio» icCHyIOTh i B 3apybixkHiil dimocodcehkiit gitepaTypi. 3 Ti€o
JIVTIIe BiIMiHHICTIO, 110 3HAYHA yBara B Tpolleci kaacudikarlii mpuaiasgeTbes
He JIWIIE CIiJBHOCTI 00’€KTiB, M0 KAacH(bIKyIOThCs, a i iXHIM 0COOJUBOCTSIM.
Tak, g kaacugikaiieo po3yMie€ThCs AysKe BaKJIUBUM JOTIYHUN TTPUIIOM, SKUM
KOPUCTYIOTbCS IIPY BUBUYEHHI TIpe/MeTa 1 SIKU 3aCHOBAHUH HA JIOTIYHOMY IO/
noHsaTh. Kimacudikarist s;k ofiHa 3 METOMOJIOTIYHUX TTPOOJIEM TIOCiae 0cobBe
Miclie B cydacHiit disocodii. Knacudikaitist € ckimagnum MexaHisMoM, IIPUPOIHIM
IHCTPYMEHTOM ITi3HAHHS PeabHOI AIMCHOCTI, CBOEPITHUM [IZKEPEJIOM 3HAHHA TTPO
Hei. Merogosioriune 3HaueHHsT Kjiacudikalii 1mossrae B posmozaiai ob’ekra, 1o
BMBYAETHCS, 32 [1€BHOIO O3HAKOIO Ha KJacH, 3/[1iICHIOBAHOMY 3 PI3HOI0 METOIO:
KPAIIOro OIJISy CYKYITHOCTI, 1[0 BUBYAETHCS, MiAOUTTS MEBHOTO IiJICYMKY Ha-
YKOBOI JisbHOCTI Ta iH. [17].

IOpuctu y nporeci xknacudikaiiii, sk Bkazye O. C. AnamoBa, 1i3HaIOTh 3aKOHO-
MipHOCTI, 110 06’€KTUBHO iCHYIOTD, Y SIKUX KOKeH 00’€KT HaOyBa€ MeBHOI MPaBoO-
BOI oriHky (peiTuHry). 3a 101moMoroo kiaacudikaliil BizdyBaeThcsi TeOpETUYHE
OCMHUCJIEHHST PI3HUX MTPABOBUX SIBUII i BCTAHOBJIIOETHCS 1X BiMIOBIAHICTH €MITi-
pUYHOMY MaTtepiasy. 3 OIJIsIly Ha Iie, MOKHA JIHUTH BUCHOBKY, 1110 KJacubikarris
Ma€ BaXKJIUBE TeOPEeTUYHe 1 MPaKTUYHe 3HAaUeHHsI, OCKIJIbKI BOHA € OJTHUM 3 eJie-
MEHTIB CYCIIJIbHUX BiTHOCHH, 30KpeMa IipaBoBux. Came ToMmy 1iepe]] opucTaMu
paHo Yy Mi3HO IIOCTaHe IMUTAHHS 040 HeoOXigHoCT Kiaacudikallii Tux abo iHIImX
SIBUIIL TPOMAJICHKOTO JKUTTS. 3 IHIIOTO OOKY, Kaacudikallisi € He JuIre 3aco60M
Mi3HAHH, a i METO/IOM IiSITTbHOCTI, 1 B 1IbOMY CEHCI 11 MOKHa aHa/i3yBaTU y BiJl-
puBi Bif JoACchKOI cBigoMocTi. [l opucTiB MeTo10 KaacuikamiitHol Tisiib-
HOCTI BUCTYTIA€ MiIBUNIIEHHS e(DEKTUBHOCTI MMPABOBOTO PETYJIOBAHHS MIJISXOM
POBIIOIiY, TPYILyBaHHS PEryJIbOBAaHUX IPOMAJICHKUX BIJHOCHH 3a HEOOXiZHOIO
03HAKOI0 B HANOLIBIN MOIiabHI Tpynu. ToMy B mpaBoBiii cdepi kaacudikariis —
1le MO/ IIPEJMETIB IIEBHOIO POAY Ha B3a€MOIIOB I3aHi KJIACK 3TiAHO 3 HAlO1IbII
CYTTEBUMU O3HAKaMU, BJACTUBUMM IIPeJIMETaM 11bOTO POY, IO BiIPi3HSIE iX Bijl
Ipe/IMeTiB 1HIIUX POJIiB, MPU IIbOMY KOXKeH KJac 3aliMa€e B CUCTeMi, 1110 YTBO-
puJiacs, reBHe TOCTiiiHe MicIie i, y CBOIO Yepry, MJINThCA HA MiAKIacu. [HImmMu
cIoBaMH, Kaacudikaiis — 1ie BUSBJIEHHS Y JAesKOi KiJIbKOCTI KJaciB 06’€KTiB, 1110
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YTBOPIOIOTH MIEBHY MHOKHHY, PI3HOTO MPOSIBY OY/Ib-sIKOi O3HAKH, Il 3MiHIOBaHA
BiJl KJIaCy /IO KJIAaCy O3HAKa BU3HAETHCS IMi/ICTABOIO KJacudikailii IeBHOI BEJTUKOI
KizmpkocTi [17].

OTxe, mpaBoBa kKjacudikallig — 1e kJjaacudikallisi, 3acCHOBaHa Ha peaJbHUX
CYCIIJIBHUX BiJIHOCHHAX, CKOPUTOBaHA Cy0 €KTUBHUM PO3CYIOM 3aKOHO/ABIIS.
BesymoBHo, yci kmacudikaiiii He mo3basieni cyd’ eKTUBHOCTI, BUOIp OCHOBU
kjacudikailii, 3penIToo, 3aaekuTh Bi mo3ullii gocaiganka. [Ipore B mpasi
3aKoHOaBelb (hopMmye Kiaacudikalliio 3 Oy Ha I, ki BiH cobi cTaBUTB,
6arato B YoMy Cy0’€KTHBHO, Oepydn 3a OCHOBY Kacudikallil Ti 03HaKH, sKi Haii-
GiJIbllle BiTIOBIZAIOTH IIL/ISIM IIPABOBOTO peryioBaHHs. B yMoBax Takoi BiHOCHOI
cBoGoaM 1oOy0BM Kaacudikailii 3aKOHOAaBeIlb Ma€ MpaBo (hOpMyBaTH OCHOBY
knacudikamii 3 1Box abo Oiblle caMOCTIHHMX O3HAK, MOTOKEHa BUIO3MiHA
SIKUX YTBOPIOE KJacu 00’€KTIB MOMIIBHOI BEJIMKOI KiIbKOCTI (MMEBHOTO CYCITiJIb-
HOro BigHoMIeHHs ). TooBHe, mo6 1e OyJia €arHa i He3MiHHA B MTPOIECT TOILIY
OCHOBA, iHAKIIle TAKUI MPUIOM 3aKOHOAABYOI TEXHIKKM He MOKHa Oy/e BU3HATH
knacudikaiieio [17].

Tox, y Hayrii kiaacugikamiio BusHavaroTh sk: 1) 3acib mMi3HAHHS MIISIXOM PO3TIO-
JIJIEHHS Ha KJacy; 2) MeTO/ JISJIBHOCTI 1IJISIXOM PO3MO/IiJIeHHsT Ha KJ1acu; 3) Bifl-
HeceHHs1 00'€KTa Ha IiACTaBi MOPIBHAHHS HOro 3 KJaacaMu 00’€KTIB yKe HasiBHOI
kiacudikailii 10 Toro yu iHmoro kjaacy. OjmecbKa KO MPaBa BUOKPEMIIOE
CBOEpPIIHMI PidHOBU/ Kiaacudikallii — nmpaBoBy KJacudikalliio, i KO0 po3y-
MIIOTBCST «OCOOJTMBUI METOJI, TPaMOTHE BUKOPUCTAHHS SIKOTO MiJABHUIIYE edek-
TUBHICTb MTPABOBOTO PETYJIIOBAHHSI, i 0COOJIMBHIT TIPUIOM 3aKOHOAABYOI TEXHIKH,
[IpaBUJIbHE 3aCTOCYBAHHS SIKOTO CIIPUSIE BJOCKOHAJIEHHIO HOPMATHUBHUX aKTiB,
i BJIOCKOHA/IEHHIO IIPaBOBOTO PEryJIOBaHHs CYCIiIbHUX BiIHOCHH». 1i MeTa —
MiBUIIUTHA e(eKTUBHICTh IIPABOBOTO PEryJIOBAHHS IOIIJEHHSM CYCHIJIbHUX
BIZIHOCHH 32 HEOOXi[HOI0 03HAKOIO0 Ha HaWOLAbII JouiabHi rpymu [17].

3a cTyleHeM 3HAUYI[OCTI PO3Pi3HAIOTH MPUPOJHI Ta MITYy4HI Kiaacudikarii.
[Ipuponni cTBOPIOIOTH Ha OCHOBI KPUTEPIiB, SIKI BU3HAYAIOTH 1CTOTHI O3HAKU
JOCIIIPKYBAaHUX [IPeAMeTIB a0 sBuill. I3 Takux Kaacudikailiil BUILIMBae bararo
HOXIHUX BJIACTUBOCTEN 00'€KTIB, 110 YHOPSAAKOBYIOThCA. IIITy4Hi BUKOPUCTOBY-
I0Th IS ccTeMaTu3allii 00’ eKTiB 3a He3HaUHMMM iXHIMHU O3HaKaMu. SICKpaBuUM
MPUKJIAZOM MITYYHOI Kaacudikaiiii € BIopsiKyBaHHsT Jiitepatypu B GibsrioTerri 3a
andasiTom: andaBiTHI MOKAKYNKHU, iIMEHHI KaTajsoru Toio [17].

Knacudikariig B TpyJoBoMy TpaBi Ma€ BaKJINBE TEOPETUYHE i MPAKTUUYHE 3HAa-
yeHHs. [le moB’s13aHO 3 THUM, 1110 3aKOHOIABCTBO IPO TIPAITI0 BU3HAYAE ITpaBa Ta
000B’SI3KM PiI3HUX KaTEropiil MpaIliBHUKIB 3a/Ie;KHO BiJl X mpodeciitHnx kBamidi-
Kalliif, CTYIeHs! BiAMOBimaIbHOCTI, 06caTy poOiT To10. [IJIs 1bOr0 BUKOPUCTOBY-
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I0ThCsI pisHi Kaacudikaitii, iki MOKYTh OyTH BCTaHOBJIEHI 3aKOHOZABCTBOM abo
poboromasiiem. Kinacudikyioun 06’eKTH y TPyZ0BOMY MpaBi, 3aKOHO/IaBEIb KEPY-
ETHCS IIJISIMH, TII0 CTOSTH Tepel] HUM, 1 Oepe 3a OCHOBY Kyacuikaliii Ti 03HaKH,
SIKi Ha#O1/IbIITe BiAMOBIMAIOTH 1MiJIsIM TIpaBOBOTO perymioBantst [17]. Toroswe iz
yac kaacu(ikyBaHHSA — MPaBUJIbHO o6paTtu KpuTepiil (mizcraBy) 1moaidy, mob
BiH OyB sgcHuM i ogHosHauauM. OHi€0 3 HAMOLIBII BaxKAUBUX Kaacudikaiiil
y TpyZoBoMYy TipaBi € kJyacudikaiiis npodeciii Ta creriajbHocTeil. Bona nae
3MOTY BM3HAYMTH PiBeHb KBami(ikariii mpariiBHIKa, OTO0 mpaBa Ta 000B’sI3KN Ha
po60oTi. 3aKOHOAABCTBO TIPO IIPAII0 BU3HAYAE TIEBHI cTaHAapTh KBasidikamii 1
pisHux npodeciii Ta cremniaabHOCTEN, 1110 3abe31edye 3AiiiCHeHHS TIpaB i 3aXUCT
IIpaB MPAIliBHUKIB, SIKi MalOTh MeBHUN piBeHb KBasidikallii Ta npodeciitHy mij-
roToBKY. AK npukiasn kaacudikailii mpariBHUKIB y TPYJOBOMY TpaBi MOKHA
HaBecTH Kiacudikallii TpaIiBHUKIB 32 PIBHEM BiJITIOBIIAJIbHOCTI Ta 3a KiJbKICTIO
BizmpaiiboBarux roauH. 1i kracudikarii BUSHa4a0Th peskuM poOOTH Ta OTLIATY
npalli IpamiBHUKIB.

OTxe, y TpyZloBOMY IpaBi kJacudikallis /la€ 3MOTy BCTAaHOBJIIOBAaTU TIpaBa Ta
000B’I3KM MPaliBHUKIB HAa OCHOBI iX HpodeciiiHol MiAroTOBKHU, PiBHS BiANOBI-
JJIBHOCTI Ta 1HIMMX XapaKTEPUCTHK, a TAKOK TpaBa Ta 0OOB’SI3KM iHINX Cy6 €K-
TiB TpyaoBoTO TipaBa. Ile 3abe3neuye 3axmcT iXHIX MpaB Ta IHTEPECIB i cIpusie
PO3BUTKY PUHKY TIpalli.

[Tepexomumo 110 aHami3y OCHOBHUX BUMOT /10 Kjacudikailii y mpasi. Baxansy
pOJIb BifirpaloTh NPUHIKIIN AiaJeKTUYHOI JOTiku (IpUHIUI 00’ €KTUBHOCTI,
IPUHIINAI 3B’I3KY Mixk BuOpanumu o6’ekramu). OCKiIbKM KaTeropiio «kiacudika-
I[is1» OTOTOKHIOIOTH i3 MOHATTAM <«IIOJiJI», TO JIOTTYHOI OCHOBOIO ii MOOYI0BU €
orepartist TIOALTy TepMiHiB. 3BiJICH BUILIMBAE, IO T/ Yac KaacudikyBaHHs 00 €K-
TiB MalOTh BUKOHYBATHUCS BCi paBUIa MO, cepe/l IKUX BapTO BiJI3HAUYNUTU TaKi:
1) moxisisiT! 32 OIHIEIO TiICTaBOIO;

2) y 4JIeHiB MOITY 3aJUIIAIOTLCS BCI CYyTHICHI O3HAKW OCHOBHOTO TIOHSITTSI;

3) y WJIeHIB MOIiTy 3'SIBJISIOTHCS 0COOMBI O3HAKH, 1[0 BiZPI3HSIOTH IX Bij iHIINX
YJIEHiB,;

4) 4jieHU IOy MaloTh BUKJIOYATH OJIMH O/IHOTO;

5) kaacudikaiist Mae OyTH BUUEPITHOIO (0OCST MOLIBHOTO TIOHSITTSI M€ JIOPiB-
HIOBATH CyMi 0OCSTIB WIEHIB MOy );

6) 4iTKO BHOKPEMJIIOBATH OCHOBHI BJIACTHBOCTI 00'€KTa, aHATI3yBaTH B3aEMO-
3B’s13KM 3 iHImmMu 00’ekTamu [17].

[3 moTpUMaHHSAM 3a3HaYEHUX MPABUI MOJKHA IM3HATHA 3aKOHOMIPHOCTI, 1110 06'€K-
TUBHO iCHYIOTB, Jie KOXeH 00’€KT OTPUMYE TpaBoBY OIiHKY. OHAK € BUHSITKU:
ICHYIOTh YCIINIHI NMPUKJIAIN HAYKOBUX Kiacudikallii, ki 3/ilicHeHi Ha OCHOBI
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MoJIiy 3a ABOMa i Gisbiie migctaBamu. [Ipukiaazom ycminrHoi kaacubikaiii
B HayIIi 3 TIO/ILJIOM 3a JIBOMa ITiicTaBaMu € Tab/uist MeHereesa: XiMiuHi eJieMeHTH
TIO/IJIEHO 32 ATOMHOIO Baroo Ta 3a BAJIEHTHICTIO OTHOYACHO, IO He CTAJIO TepPerKo-
JI010 IJIA CTBOPEHHS MepPIOIMYHOI CUCTeMU 1UX esieMeHTiB. [Ipukiagom npaBoBoi
kacudikaiiii 3 1BoMa IiIcTaBaMy € IO/ TIpaBa Ha rajysi, B SKiil mijcraBaMu
NI TIOfIiTy € ogHovacHo rnpeaMet i Meton [17]. OxHak, K CIyIIHO 3a3HAYA€
@. A. llecapchkuii, 3a 3araJlbHUM TIPABUJIOM HaBeZeHHS BUJIIB Kiacuikartii y Tpy-
JIOBOMY TTpaBi 6e3 €IMHOTO KpuTepito Kiaacubikarlii (HapuKIIaz, TPYA0Bi 10TOBOPH
HOJIJISTIOTHCST HA IOTOBOPH 32 CYMICHUIITBOM, [IJIsT HAJIOMHOT POOOTH I MO3aIiTaT-
HOTO TIpaIliBHUKA) CyllepednuThb IpaBuiaM GopmasbHoi Joriku [15, c. 170].

Ilpauienuxu IT-chepu ma susnavenns ix 6uois

[Tepenycim npoanamizyemo BusnauenHs TepminiB «IT-cdepay, «mpamiBHuk
[T-cdhepu», ocKiIBKM HA 3aKOHOABYOMY PiBHI I1i TTOHATTSI HEe BU3HAYEHI.

JI. TI. AmeniveBa, BuzHavaioun nousatts «IT-cdepay, 3BepraeTbes 10 ca0BHU-
KOBOTO TJIyMau€HHS: «CYKYIHICTh METO/iB, BUPOOHUYKX IPOIIECIB, IIPOTPaM-
HO-TEXHIYHUX 1 JIHTBICTHYHUX 3ac00iB, IHTErPOBAHKUX 3 METOI0 300Dy, 0OPOOKH,
30epiraHHsi, TIOIMUPEHHST, BiOOpakeHHsI 1 BUKOPUCTaHHsT iH(hopMariii B iHTepecax
ii kopucryBauiB» |3, c. 205]. B. B. /laiiok 3a3nauae, o I'T-cepa € «Bipryasns-
HUM CepeIOBUIIEM, sIK 3 BUKOPUCTAHHIM Mepeski [HTepHert, Tak i 6e3 fioro BUKO-
pucranHs, aje 3 000B’SI3KOBUM BUKOPUCTAHHAM iH(MOPMAIIIHUX TEXHOJIOTii»
[7, c. 115]. ¥ zaxianiit opucnpyaentii [T-chepy posrisiiaioTb JOCUTD MTUPOKO,
BKJIIOYAI0YM B Hel «30ip, 30epiraHHs Ta PO3IOBCIOKEHHS eJIeKTPOHHOI iH(Op-
Mariii Ha TobarbHOMY PUHKY» |7, c. 114].

Jlost Toro, mo6 noHsATTS «mpaiiBHuk [ T-cdhepus» oxormoBano 3arajibHi BIacTH-
BOCTi, IPUTAMaHHi yCiM TpalliBHUKaM, 3alHATUM Y il cdepi, BUpi3HAIOUN 1X
3-IIOMIXK iHIIUX 0ci0, ki npamoioTsh B IT-cdepi, ane He MaloTh cripaBu 3 iH(OP-
MaIliiHUMK TeXHoJioTigMu (Hanpukiaza, opuctis, HR-cnemiamictiB, MapkeTo-
JIOTIB), IIPONOHYEMO Take BusHaueHHs. IIpanisuuk IT-cdepu — 1e ocoba, sika
mpaioe B Tany3i iHDOpMaIITHUX TEXHOJIOTIH, TPyZA0oBa (PYHKITIS SKOI MOJSATAE
B po3po0lli, TecTyBaHHi, BIPOBAIKEHHI, IATPUMIL IIPOrPaMHOro 3abe3edeH s,
CTBOPEHHI i 06CIyroByBaHHI KOMII'IOTEPHUX CHCTEM Ta MEPEJK, a TAKOXK Y 1HIIIi
NOB’s3aHiil 3 iH(hOpMAIIHHIMK TEXHOJIOTISIMU POOOTI.

Tepmin «mpaniBuuk IT-chepus citij po3MeskyBaTu i3 CyMiXKHUMU HOHATTSIMU
«rir-crnerianicty», «IT-crnemiamicTy, «IT-daxiBerp», gki MMPOKO BUKOPUCTOBY-
I0TbCA SIK Y TTPABOBIN JIOKTPUHI, TaK 1 B MOBCAKJACHHOMY JKUTTI.

Ha Biaminy Big nouarts «upaniBuuk IT-chepus», TepMin «rir-cuemiaaict»
3aKpIIJIEHO Ha 3aKOHOJAaBUOMY PiBHI: «(isnuyna ocoba, siKa 3a Tir-KOHTPAKTOM
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€ HiAPSAHUKOM Ta/ab0 BUKOHABIIEM» 3rifHO i3 3akoHoM Ykpainu «IIpo ctu-
MYJIIOBaHHS PO3BUTKY UG PoBOI ekoHOMIKYU B Ykpaini» [20]. «[ir-crmemiamictu
i pesunentu /lis Citi ne Hasexatb g0 cdepu ii TPyJAOBOr0 3aKOHOIAABCTBA,
a PEeryJaoThCs MUBIIBHUM MPABOM», IO MPSIMO MepeabadyeHo B 4. 4 cT. 3
Kozxexcy sakoniB mpo npamio Ykpainu [21]. To6ro na npanisauka IT-chepu, na
BiIMiHY BiJl Tir-crierfiasicra, HomupoeTbesa cdepa il TpynoBoro mpasa. [ir-cie-
HIQJIICT JIl€ Ha MiACTaBl Tir-KOHTPAKTY, KEPYIOUUCh HOPMAaMU IIMBIJIBHOTO I1PaBa,
a nipartiBuuk ['T-cpepu — Ha migcrasi TpymoBoro porosopy [19, c¢. 59]. Kpim Toro,
rir-crieniaszictu nopiBHgHO 3 npaniBHukamu [T-cdhepu maioTh 3HaUHO MeHIle
corianbHuX rapanTiil. Tir-creriasict 3aKoOHOAABYO A0CI He 3aXUIleHi Bif GE3KOH-
TPOJIBHOTO YKJIAIEHHS] KOPOTKOCTPOKOBHUX TiT-KOHTPAKTIB; MOKJINBOCTI HEOOTPYH-
TOBAHOTO OJTHOCTOPOHHBOTO TpunuHeHHs pe3uzeHToMm /lis Citi Tir-KoHTpaxry;
HEMOXKJIUBOCTI Tir-CHeIiajicTiB, 1110 MPaIoioTh KOPOTKUIN MTPOMIKOK Yacy, CKO-
pucTaTucs IIPaBOM Ha MIOPiyHy BianycTky. Takosk 3akon Ykpainu «IIpo oxopony
Ipaili» He MONIMPIOETHCS Ha Tir-CIeMiaIicTiB, o MpsMOo TepegdayeHo B 4. 2 CT. 2
BKazaHoro 3akony [20].

Tepmin «IT-cremiamicT» MOKHA PO3TJIAAATH B IIMPOKOMY 1 By3bKOMY 3HAYEHHSIX.
Y mupoxkomy posyminHi I'T-creriamicT BKIOYa€E IpalliBHUKIB, Tir-CreliaticTiB,
camozaiiasitux ocib (DOII), saxi mparooTh y chepi iHGOPMAIIITHIX TEXHOIO-
riii — 36UpaHHs1, ONMPAIIOBAHHS i TIepe/JaHHs TAHNX 3 METOI0 OTPUMaHHST iH(opMa-
il HOBOI SIKOCTI i 1I BUKOpHCTaHHA Ha 6a3i 064YUCaI0BAIbHOI Ta iHGOpMALIHO]
TexHIKU. Y Takomy posyMinni IT-cremianict € mupmmmM 3a TepMiH «IIpalliBHUK
IT-chepus: yci nparniunku ['T-cchepu namexats 1o I'T-cremiamicTiB. ¥ By3abkoMy
srauvenni IT-creriamicr — e ocoba, sska Ma€ BiAIOBIAHUI OCBITHHO-KBaIi(iKa-
iitamii pisens (gaai — OKP) Bumioi ocsith, sika Ha ocHosi OKP 6akasaBpa 3710-
OyJia TIOBHY BUIILY OCBITY, CIeIlialbHi YMiHHST Ta 3HAHHSI, TOCTATHI /TSI BAKOHAHHST
3aBaHb Ta 000B’s13KiB (POOIT) TIEBHOTO PiBHS Mpodeciitioi AisibHOCTI y chepi
indopmaniitnux texHosoriii [22]. Y TakoMy po3yMiHHI MOHSTTS <IpaIliBHUK
IT-chepu» i «IT-creniamicTs> MalOTh SIK CITLTBHI esieMeHTH (0COOM, SIKi OTpUMATN
JIMTLJIOM CIIeriasiicta B raiysi 3Hanb «IHdopmariitni Textosorii» (3a oxHi€0 31
creriaTbHOCTE: iHXKeHepist mporpaMHoro 3abe3mnedennst (121), koM’ oTepHi
Hayku (122), komm'torepHa itkenepist (123), cucremunii anamis (124), kibepbes-
neka (125), indopmariiini cuctemu ta Textosiorii (126)) ta ykiaamau TpynoBuit
JIOTOBIp 13 po6OTOAABIIEM TIPO BUKOHAHHS TPYZOBOI GYHKINI y cepi 30upaHHs,
OTIPAITIOBAHHS 1 TIepeIaHHs IaHUX 3 METOI0 OTPUMaHHS iH(OopMaIlii HOBO1 SIKOCTI
Bigminui exementn (auas npanisHukis IT-cepu — Ti 3 HUX, gKi He 3700yan
OKP cnerianicra 3a o/lHI€I0 31 clieliaTbHOCTEH, SIKI HAJIeKaTh /10 Taly3i 3HaHb
«Indopmartiiini rexnomnorii» (12), nasg [T-cnenianictiB — Ti 3 HUX, SKi He YKJIAIU
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TPY/IOBUIA JIOTOBIP PO BUKOHAHHS TPYAOBOI (PYHKIIiI, TPUTAMaHHOI TIPalliBHUKAM
[T-chepn).

[Tousarrs «IT-daxiBelb» TakoX MOKHA PO3TJISIATH B HIUPOKOMY 1 BY3bKOMY
3HaueHHsX. Y mupokomy po3yMiHHI «IT-axiBerb» 0TOTOKHIOETHCA 13 IMUPOKUM
3HaYeHHsAM TOHATTS «[T-crertiamicTs: mpaliBHUKH, Tir-crieriaaicTi, cCaMO3aiiHATI
ocobwu, ki mpaIioioTh y cdepi iHhOpMAITHIX TEXHOIOTIH, TOOTO BKJIIOYAE BCiX
npaiiBHukiB [T-chepu. ¥ Bysbkomy 3nauenni [T-daxiBernp — 1ie mpailiBHUK,
SKWI BUKOHYE TPYAOBY (QYHKIIITO, 110 BiAmoBifae mpodecii «daxiselrp 3 iHbOP-
MaIiiHux TexHosoriiy (3121) Biamosigno no kaacudikatopa mnpodeciit [23].
Y rtakomy 3HauenHi noHATTS «mpainiBHuk [T-chepu» € mupmmmMm, 3a noHATTS
«IT-axiBerib», i Tepiire OXOILTIOE BCiX YJIEHIB JPYTOro.

[TpoananizyBasiu mouaTTsl <«ipaiiBHuk [T-cpepus» ta posmesxysasiu ioro 3
IHITUMU CYMIKHUMU TIOHATTSIMHU, TIEPEXO/IUMO /10 BU3HAUEHHS KPUTEPIiB KJIach-
ikarii 3a3HageHoro MoHATTSI. OCKIIBKY OJTHUM 13 3aBIaHb IIbOTO JOCTiZKEHHS
€ BHMOKpEMJIEHHsI caMe iCTOTHUX o3Hak TpariBHuka 1T-cdepu, Hemae norpedbu
kaacudikyBaTH JOCHIXKyBaHe MOHATTS 32 BIKOM, CTATTIO, CTAHOM 3JI0POB’S.
BBasxaemo 3a norisibHe kaacudgikysatu ['T-mpariBHuKiB 3a nmpodeciiHuMu rpy-
namu. [le mactb MOXIUBICTD pO3MEKYBaTU TPY/AOBI (DYHKINII 1IUX MPAI[iIBHUKIB
i Hagai BAOCKOHAMTH Kiaacudikarop mpodeciit. Kepytounch MizkHapoHuMu
crangapramu 3 indopmaniitnux texuosoriii ISO/TEC 15288:2008 [24], ISO/
IEC 12207:2008 [25], po3noxinumo mpaitiBaukis [ T-cdhepu 3a npodeciiinnmu
rpynamu Ha TexHiuHuUX ((daxiBii 3 iHbopMariitHux crcreM, (axiBili 3 po3poo-
JICHHST IPOTPaMHOTO 3abe3eYeHHsT TOMI0) i HeTeXHIuHUX (MTPOIaKT-MeHeKEePH,
MeHeJIKepu TIPOEKTIB TOIIIO).

Kpim toro, kputepiem /i kiacudikariii npaiiiBuukis [ T-cepu nortisibHO Bu3Ha-
yuTH iXHiN KBasidikaniiinnii piserb. Ile macts 3Mory po3yMmiTu piBeHb IXHIX
HABMYOK, 3[i0HOCTE# Ta OCBiAY POOOTH, Ha OCHOBI YOTO GiJIBIIN SIKICHO PO3POOUTH
iXHI MTOCAZI0BI IHCTPYKIIT HA MiMIPUEMCTBAX, YCTaHOBaX, opraxizaiigax. Ha cpo-
roxni JIKXII BpaxoBye kBamigikariito mpaimiBHuKiB y poazaini «Kpamidikartiiini
BUMOTH», & caMe iX OCBITHbO-KBaTi(DiKaAIIHHUI PiBeHb, HATIPSIM i CIEIiaIbHICTD
IiIrOTOBKH, MiABUIEHHS KBasidikailii, cTask podoTH. Y CBITOBIi MPaKTUI[l BHUKO-
pHCTOBYIOTH Taki KBasidikartiiiai pisai mpariisaukis IT-cekropy: Junior, Middle,
Senior. Tomy 3a kBasidhikariiitHuM piBHEM MPAIiBHUKIB I1i€i Tamy3i AOIIIBHO O/~
JINTU HA MOJIOIINX CIEeIiaiCTiB, CHeIliaJicTiB, CTaplInX creliaaictiB. Moo
creriasictn (Junior) — 1e movarkisii B [T-iHaycTpii, Bi ssKuX 10CBix poboTn
He BUMara€ThCs; Taki MpalliBHUKN 3a3BUYall 3aiiMAIOThCA TPOCTUMU 3aB/IaHHIMU
MIJISIXOM 30MpaHHs, ONpAIlOBaHHs U MepelaHHs JaHUX i3 METOI OTPUMAaHHSI
indopmariii HOBOI sIKOCTI, a TakoX ii Bukopucranus. Creniamictu (Middle) — e
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MpaIiBHUKH, SIKi MAIOTh CepeIHiil piBeHb /I0CBily Ta HABUUOK. BOHM MOXYTbH 11pa-
IIIOBATH 3 OLIBIN CKJIAIHUMU 3aBIaHHSIMH, 1[0 BUMATAOTh JOCBiLy poOOTH Y TIiii
cdepi. Crapmii crneniamictu (Senior) — 1e BUCOKOKBaJihiKOBaHi IpalliBHUKH,
SIKI MAIOTh 3HAYHUI OCBI POOOTH i MOKYTh BUPIIIYBATU CKJIAIHI 3aBIAHHS
caMocCTiifHO. BoHM MOXKYTb 3aiiMaTh Ji/lepchKi MO3UIli1 B KOMaH/li, BOJOAIIOTH
rJIUOOKMM PO3YMIHHSIM TEXHOJIOTIH Ta IHCTPYMEHTIB.

3azuaunmo, mo MinicTepcTBO OCBiTH i Hayku YKpainu omyOIiKyBamo I1'siTh
MPOEKTIB MpodeciiiHnX cTanaapris Ajas npaniBuukis IT-cepu: menemxepu
MPOAYKTIB y cdepi iHbOPMAIIITHUX TEXHOJIOTI, KePIBHUKHU MPOEKTIB y cdepi
indopmariiiinux texuosoriii, daxisui 3 indopmalliiinux pecypcis, daxiili
3 indopmartiiinux cucrem, daxibili 3 po3poOIEHHST TPOrPAMHOTO 3a0e3IeYeHHs
[26]. IT-ipodecii, mas AKuX po3pobIeHO TPOEKTH TPODECITHIUX CTaHAAPTIB
B YKpaiHi, BiJITOBiIal0Th HOMEHKJATYPi npodeciiinnx mpodiyiiB €BponelichbKoi
paMKy KoMITeTeHIlii, a came: Information Systems Specialist, Software Developer,
IT Project Manager, IT Product Manager, Information resources specialist.

[Ticng anamisy HaBeseHUX Bullle NMPOEKTIB MiHicTepcTBa OCBITH 1 HAyKU YKpa-
iHM MoOskHa 3a3HaunTH, 10 B [T-chepi srigno 3 JKXII icaytors 16 nmpodeciit
i po0OiT MeHeKepiB MPOAYKTIB ¥ cdepi inhopMaIiitHux TeXHOIOTIH (3 HUX MIICTh
noBunHi MaT ocsity 3a OKP «6akanasp», Bicim — ocsiry 3a OKP «marictp»),
11 mpodeciii kepiBHUKIB TTPOEKTIB y cdepi iHOOPMAIINTHUX TEXHOJOTIN (3 HUX
micth noBuHHI MaTH ocBity 3a OKP «bakanasp», 5 — ocsity 3a OKP «marictp»),
13 nmpodpeciit daxiBiiB 3 iHdopmalliitHux pecypciB (3 HUX YOTUPU MOBUHHI
maru ocBity 3a OKP «bakamaBp», 0 — ocsity 3a OKP «marictp»), 83 mpodecii
daxiBuiB 3 indopmartiitnux cucteM (3 Hux 31 moBuHen maru ociTy 3a OKP
«bakamaBp», 30 — ocsity 3a OKP «marictp»), 17 mpodeciii paxiBiiiB 3 po3poo-
JIEHHSI IporpaMHoro 3abesnedeHns (3 HUX ciM MOBMHHI MaTh ocBity 3a OKP
«bakamaBp», Tk — ocBiTy 3a OKP «marictp»).

Ortxe, Ha cvorozni 3riHo 3 unHHUM [ KXII B IT-cdepi icaye 113 Texniuynux ta
27 HeTexHIYHUX TIPodeciit. Y 383Ky 3 1IUM JOMITBHO 6yJI0 6 YTBOPUTH OKPEMUi
Bunyck AKXII «IT-cdhepar.

BucHnosku

Ha mizcraBi HaBemeHOTO BUllle MOKHA JIIMTU BUCHOBKY, 110 KJacu@ikailisi 10pu-
JIMYHUX TEPMIHIB BIJIITPA€ BaXJUBY POJIb 4K Y NTOKTPUHI TPYAOBOTO IIpaBa, TaK
1 B TPYJIOBOMY 3aKOHO/IaBCTBI.

JloBeneHo, 110 mociizKyBaHe MOHATTS «TpaliiBHuK ['T-cdepr» He MOJKHA OTOTOX-
HIOBATH i3 CYMIKHUMU TTOHATTSMU «Tir-creriiauicty, «IT-cremiamicts, «I'T-daxi-
Bellb», SIKi IUPOKO BKMUBAIOTHCS K Y IIPABOBIN IOKTPUHI, TaK 1 B MIOBCAKIEHHOMY
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x&uTTi. KoskeH i3 1ux TepMiHiB Ma€e 0cOOJMBI 03HAKH, sIKi OYJIU I€TAIbHO OKpec-
Jieri y crarti. BpaxoByioun, mo [T-cdhepa namiuye BequKy KiJbKicTh rpodecii,
BBa)Ka€MO 3a JIoIiJIbHe po3pobuTn okpemuii Bunyck JJKXII «IT-chepa» 3 ypa-
XyBaHHSIM TIPO(eCiitHNX cTaHmapTiB M0/10 Kaacudikaiiiii mpodeciii, po3pobieHnx
MisicrepcTBOM OCBiTH 1 HayKu Ykpaiau. Buryck ¢ mo0yayBaTu BifiloBiHO 10
ctpykrypu Kimacudikaropa npodeciit (JIK 003:2010). /lo aboro mMaioTh yBiiiTH
KBasi(ikalliiini XxapakTepucTUKN KepiBHUKIB, IIpodecionastis, dhaxisiliB, TeXHiY-
HUX CIyKOOBINB Ta POOITHUKIB, sIKi € crenudiunumu aas ramysi I'T-chepn.

[TpaniBuukis [T-cdepu MmoxxHa moinnTh 3a mpodeciiHMMU TPyIamMu Ha TeXHid-
Hux (¢daxiBii 3 iHbopmaiiiHux cucteM, ($HaxiBili 3 PO3pOOJIEHHST TPOTPAMHOTO
3a0e31eveHHsT TOIIO) i HeTeXHIYHUX (MTPOAaKT-MEeHEeKEPH, MEHEKEPH TTPOEKTIB
toio). Takox 3a kBamidikariitnum piBaem npaniBuukiB I'T-chepu moskHa mmoi-
JIUTH Ha MOJIOJIINX crerianicTis (1o Bigodpaskae piBeHb kBajidikamii Junior),
crieriasictiB (1o Bigo6paxkae piBens kBamidikamii Middle), crapmmx creriasmic-
TiB (110 BigoOpaxkae piBeHb KBaidikaiii Senior).
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Anoranis

Cmammio npucesueno o0cobiusocmsam 0nooamKyeanis 00xodie, ompumanux 6i0 30itic-
Henns nesanexcnol npoghecitinoi disavnocmi y eoennuii nepiod. Ilpoanarizosano 3minu
6 onodamxyeanni 00X00i6 CAMOIAUMAMUX 0CIO, WO 3YMOGILEHI 66COCHHAM BOEHNHO20 CTNANY.
IIposedeno nopisnuanns mpanchopmayii 6 onodamxyeanni 080X 6uUi6 CAMO3ATHANUX
ocib, a came: Qisuunux ocib-nionpuemuyis (ki nepedysaiomv HA CHPOUWEHIL cucmeMmi
onodamxyseanins) ma ocib, axi npoeadsmo nesaiexcy npogecitiny disaviicmo. Memoio
docrioicerst € Po3ziad ma anaiis 0coOAUBOCMel 0nooamrysanis 00x00ig 6id 30iicHens
nesanexcnoi npogeciiinoi disavrocmi y eoennuti nepiod. Yemanosneno, wo 3axonodas-
CMeom nepeddaueno wooo PisHux Kamezopii NiamHUKie nooamxie 3miny HOpM CIMOCOBHO
CTPOKIB, NOOAMK06020 KOHMPOLIO, 8I0N0GI0ANLHOCTNE (WUMPADHUX CANKYiL), 36LIbHEeHI
610 onodamryeanis, smenuenis cmasox nooamxie ma in. Koncmamosano eiocymmicmo
001ax06020 Ni0x0dy 00 onodamryeanis 00x00ie MAKUX Kamezopil NAAMHUKIE No0amKis,
K isuuni ocobu-nionpuemuyi ma ocoou, ki nPoOBAMs He3anrexcHy npogeciting Oisiv-
HICMD, WO CEIOUUMb NPO NOPYULCHI NPUHUUNIG PIBHOCI, COUIAILHOT CNPaseoiusoci,
3aKOHHOCTNE A €0UN020 NI0X00Y 00 6cmanosienis nodamxie ma 36opis, cnpuse oucoa-
JLANCY Peami3auii eKOHOMIMHUX NPUHUUNIE NOOAMKY, (POPMYEanIio 0OMANCIUB020 NOOAM -
K06020 nasanmaxcenns. Hazonoweno, wo saxonodasuem ne 6yio cmeopeno cnpusiminueux
YMO8 Ot onodamxyeanis 00x00ie ocib, wo nposadsmv nesaiexcny npogecitiny Oisiv-
nicmo. Boonouac ITodamxosum xodexcom Yipainu nepedbaueno, wo mobinizosani ocoou,
KL MPoeadsmv He3aieNcHy npogecitiny Oaiviicmn, wo Mand abo ne MAaiu HAUMAHUX
NPauieHUKIS, NPU3BANT HA BIHCLKOBY CAyxcOY nid uac mobirisauyii abo sauyyueni 0o 6UKO-
Hanns 06068’a3Kie wodo mobinizayii 3a nocadamu, nepedbaueHUMU WMAMAMU B0EHH020
uacy, na 6ecb nepiod ix GilicbKOBOI CAYNCOU 36IILHAIOMbCS 610 0006’ 3Ky HAPAXYCAHHS,
cnaamu ma nodanns nodamxogoi 3eimuocmi 3 nodamxy na 00xo0u Qisuunux ocié6 ma
80€1M1020 300pY. 3a YUX YMO8 Mmaxi ocobu 3a C60IX HAUMAHUX NPAUIBHUKIE i HA CPOK
CB0€L BITICHKOBOI CAYNHCOU 30 NPU306OM NI UaAC MOOLNI3AUTT YNOBHOBANCYIOMD THULY 0COOY Ha
BUNLATMY HALMAHUM NPAUISHUKAM 3apobimnoi niamu ma,/abo inwux 00x00ie, i 0606’30k
3 HAPAXYBANH MA YMPUMAHHSA NOOAMKY HA 00X00U Qisuunux ocib ma 60eH1020 360Dy
3 MAKUX SUNILAM HA CMPOK GIIICHKOGOL CAYicOU He peanisyemvcs. Ane ne ciid sabyeamu,
Wo ya HopMa ichyeaia we 0o nogHomacumadnozo emopenenns. Ha niocmasi nposede-
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1020 QoCTidacents 3poOIeHO BUCHOBOK, U0 NPABOBULL PEICUM BOEHH0Z0 CMAHY MA 11020
npasosi HAcKioku 6HECU KOPEKMUBU Y NPABOGe Pe2yli08anis 0no0amKyeants 0oxodia
610 30iticnenns nesaneicnoi npogeciinoi dismvnocmi. Ilpome napasi cnocmepizacmocs
Juckpuminayitine pezynosanis 0no0amryeanis 00xo0ié ocio, ki nposadsmv He3aNeNcHYy
npogecitiny disuviicmo. Lle ceiduumov npo neobXioHicmy cmeopentst 3aKoHOOABUEM CpU-
SAMAUCUX YMOB ONLst onodamxyeanms 00xodie 6id 3ditcuenns ne3arencnoi npogecitnoi
dismvrocmi.

KmouoBi cioBa: ¢isuuni ocobu; camosaiiHgTi 0coOW; IUIATHUKM IOJATKIB, 10
MPOBAJSATh He3aJesKHy MpodeciiiHy MisibHICTb, OMOAATKYBaHHS; TOAATKH; (izuuni
0COOU-IATIPUEMIL; JOXOAM; BOCHHUHN CTaH.

Features of Taxation of Income Received
from Performing an Independent Professional Activity
in the War Period

Yevhen V. Postoronko*
Leonid Yuzkov Khmelnytskyi University of Management and Law
Khmelnytskyi, Ukraine
*e-mail: ye.postoronko@gmail.com

Abstract

The article analyzes the changes in income taxation of self-employed persons due to the
introduction of martial law. A comparison of the transformation in taxation of two types of
self-employed persons, namely: individual entrepreneurs (who are on a simplified taxation
system) and persons who conduct independent professional activities. The purpose of this
article is to consider and analyze the features of taxation of income from independent
professional activities during the wartime period. It has been established that the legislation
provides for changes in the norms regarding terms, tax control, liability (penal sanctions),
exemption from taxation, reduction of tax rates, etc. for various categories of taxpayers. It
was found that there is no uniform approach to the taxation of incomes of such categories
of taxpayers as natural persons-entrepreneurs and persons engaged in independent
professional activity, which indicates a violation of the principles of equality, social justice,
legality and a unified approach to the establishment of taxes and fees, contributes to the
imbalance in the implementation of economic tax principles, formation of burdensome tax
burden. The legislator did not create favorable conditions for taxing the income of persons
engaged in independent professional activity. At the same time, the Tax Code of Ukraine
stipulates that mobilized persons who carry out independent professional activities, who
had or did not have hired workers, were called up for military service during mobilization
or were involved in the performance of responsibilities for mobilization in positions
provided for by wartime states, for the entire period of their military service are exempted
Jrom the obligation to calculate, pay and submit tax reports on personal income tax and
military levy. Under such conditions, such persons, on behalf of their employees and for
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the duration of their military service under conscription during mobilization, authorize
another person to pay wages and/or other income to employees, then the obligation to
calculate and withhold personal income tax and military collection from such payments
Jfor the period of military service. But we must not forget that this norm existed even
before the full-scale invasion. It was concluded that the legal regime of martial law and
its legal consequences made adjustments to the legal regulation of taxation of income from
independent professional activity. However, there is currently a discriminatory regulation
of income taxation of persons engaged in independent professional activity. This indicates
the need for the legislator to create favorable conditions for taxation of income from
independent professional activity.

Keywords: natural persons; self-employed persons; taxpayers engaged in independent
professional activity; taxation; taxes; natural persons-entrepreneurs; income; martial
law.

Beryn

[BanuaTe yerBepre yoToro 2022 p. 3MiHWJIO JKUTTA 111701 KpaiHU, KOKHOTO
ykpaini... Ilporo aHst pociiicbka demepaliist posodasa MoBHOMACIITAOHY BiiiHY
npoTtu Hamoi gep:xkasu. Tomy Ykazom Ilpesugenta Ykpainu Bin 24.02.2022 p.
Ne 64/2022 «IIpo BBeseHHS BOEHHOTO cTaHy B Ykpaini» [1] (mami — Ykas
Ne 64,/2022) y 3B’s13Ky 3 BiliChKOBOIO arpeci€io pociiicbkoi (eaepaiiii mpoTu
Ykpainu, Ha migcrasi npomosuiii Paan HamioHaabHOI Oe3meku i o00opoHn YKpa-
iHM, BiAMoOBiHO 710 TyHKTY 20 yactunau nepioi ctatti 106 Koncruryiii Ykpainu
[2], 3akony Ykpainu «IIpo npaBoBuil pexxum Bo€HHOTrO cTany» [3] B Ykpaini
BBe/leHo BoeHHuil ctan i3 «05 roguau 30 xBuaun 24 mororo 2022 poky cTpo-
koM Ha 30 1i6». Ileit Ykas Ilpesumenrta Ykpainu OyJ0 3aTBEpPAKEHO 3aKOHOM
Yxpainu «IIpo s3arBepmxenna Ykasy I[lpesunenta Ykpainu “IIpo BBeneHHS
BO€EHHOTO cTany B Ykpaini”» Ne 2102-1X Bix 24.02.2022 p. [4]. YpaxoBytoun, 1o
BKe Mailke pik YKpaiHa Ta KoxeH I rpoMaisHuH OOpeThest IIPOTH 3yXBaJIoi Ta
3arapOHMIIbKOI arpecii pociiicbkoi depepaliii, fis MIPABOBOTO PEKUMY BOEHHOIO
CTaHy B Halliil gep:kasi nmponoBxkyeTbcsd. CtanoM Ha guctonan 2022 p. cTpok
mil BoeHHOTO cTaHy B YKpaiui O6yso mpomosxerno 3 «05 roaunu 30 XBuiuH
21 mmcromazma 2022 poky crpokom Ha 90 1i6» Ykasom IIpesumenta Ykpaidu Bin
07.11.2022 p. Ne 757/2022 [5].

<)

Hacmigkamu BilicbKOBOI arpecii pociiicbkoi depepairii npotu YKpainu € He
TIJIbKU 3JIaMaHi Ta TIOHIBeYeHi KUTTS, a i 3MiHU y ITPAaBOBOMY peryJiloBaHHI,
SKi mepenbadae BBEJAEHHS BOEHHOTO CTaHy Ha mizictaBi 3akony Ykpainu «IIpo
MPaBOBUIT pesKUM BOEHHOTO cTany» Bij 12.05.2015 p. Ne 389-VIII [3]. 1Li 3minu
TOPKHYJHUCSA KOKHOI cpepr HAIIOTO KUTTS, ONOJAATKYBAHHS HE € BUHSITKOM.
[Tepen BepxoBHoto Pasoio Ykpainu mnocrano 3aBlaHHS aaliTyBaTU MOJATKOBE
3aKOHO/J[ABCTBO YKPaiHU BiIIIOBIHO 10 YMOB BOEHHOTO CTaHy TakK, MO0 CIIPUITH
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IJIATHUKAM TO/IATKIB y MPOJIOBKEHHI HUMU CBOEI JIISIIBHOCTI Ta, K Pe3yJibrar,
y HAIMOBHEHHI J[epP;KaBHOTO Ta MicieBUX Oro/xkeTiB. ToMy TaKMMMU 3aKOHAMMU
Ykpainu, sIK, 30KpeMa, ajie He BUKJIIOYHO, 3aKoH Ykpainu «IIpo BHecenHst 3min
1o ITogatkoBoro kojekcy YKpainu Ta iHIINX 3aKOHOJABUMX aKTIB YKpPalHU 1I0/10
0CcO6JIMBOCTEN OMOJATKYBAHHA Ta MOAAHHS 3BITHOCTI y Hepioj Ail BOEHHOTO
crany» Big 03.03.2022 p. Ne 2118-IX (nmani — 3akon Ne 2118-IX) [6], 3akon
Ykpainu «lIpo BHecenns 3min no IlomatkoBoro kozekcy Ykpainu Ta iHIINX
3aKOHOJIAaBYMX aKTiB YKpaiHU 11010 /il HOPM Ha Tepiojl /Iii BOEHHOTO CTaHy» BiJl
15.03.2022 p. Ne 2120-IX (mani — 3akon Ne 2120-1X) [7], 3akon Ykpainu «IIpo
BHeceHHs1 3MiH /10 [logaTKoBOrO KoJlekcy YKpaiHu Ta iHIIMX 3aKOHO/IaBYMX aKTiB
YKpainu 1110710 BIOCKOHAJIEHHST 3aKOHO/IaBCTBA Ha Nepiof /il BOEHHOTO CTaHy» BiJl
24.03.2022 p. Ne 2142-1X (nani — 3akon Ne 2142-1X) [8], 3akon Ykpainu «IIpo
BHeceHHs1 3MiH /10 [lojlaTkoBOro Ko/lekcy YKpaiHM Ta iHIUX 3aKOHO/IABUUX aKTiB
YKpainu o0 aJiIMiHICTPYBaHHS OKPEMUX TIO/IATKIB Y MePio/l BOEHHOTO, Ha/I3BU-
yaitHoro ctanys» Bix 01.04.2022 p. Ne 2173-1X (mani — 3axon Ne 2173-1X) [9],
3akon Ykpainu «IIpo BHecennsa 3min 10 posainy VI “IIpukiniiesi Ta mepeximaHi
nosioxkeHHss” brojskeTHOro Kozekey Ykpainu Ta posminy XX “Ilepeximni moso-
sxkennsi” IlomarkoBoro komekcy Ykpainuy» Big 14.04.2022 p. Ne 2192-1X (nani —
3axon Ne 2192-1X) [10], 3akon Ykpainu «IIpo BHecenus 3aminu j0 myHkry 165.1
crarti 165 IlogaTkoBOro Koziekcy YKpainu 1Moo 3BiJIbHEHHST BiJl OMOATKYBAHHS
BUHAropo/u 3a M00poBisibHO Tepenany 30poiianM Custam YKpaiHu MpujaTHy st
3acTocyBaHHs OOMOBY TeXHIKy aeps:kaBu-arpecopa» Bix 21.04.2022 p. Ne 2214-
IX (mani — 3akon Ne 2214-1X) [11], 3akon Ykpainu «IIpo BHeceHHs 3MiH 0
[TogaTkoBOro Kojekcy YKpaiHu Ta iHIIMX 3aKOHIB YKpaiHu 1010 0coOJIMBOCTEN
MOJIATKOBOTO aIMiHICTPYBaHHST TOAATKIB, 300PiB Ta €IMHOTO BHECKY I/l Yac ii
BOEHHOTO, Ha/3BUYaitHoro cranys» Bix 12.05.2022 p. Ne 2260-1X (#gam — 3akon
Ne 2260-IX) [12] Tommo, BepxosHa Pajsa Ykpainu BHec1a, ik B6Oa4aocst HApoOJI-
HUM OOpaHIIsIM, HeOOXifHI 3MiHM 3 METOIO ajamTallii MoJaTKOBOTO Ta iHIIOTO
3aKOHO/IABCTBA /10 YMOB BOEHHOTO cTaHy. OueBUIHO, MO ITi 3MiHU TOPKHYJIUCS
IJTATHUKIB TIOIATKIB, OMHUMH 3 SIKUX € (hi3ruHi 0COOH, SIKi MPOBAISATH HE3AIEKHY
npodeciiiny maisgabHicTh. [logaTkoBUIl TATAp HAa BKa3aHy KaTeropiio NJIaTHUKIB
nojatkis i g0 BifiHu 6yB HermoMipHuM. IIpo 3a3HayeHe Ta PO HEOJHO3HAUHE
peryJIoBaHHS MIPABOBOTO CTATyCy IUX IJIATHUKIB MMOJATKIB HEOJHOPA30BO BKa-
syBasii Garato HaykoBIiB i mpaktukis. Cepex ocrannix O. O. Imutpuk [13—-16],
H. A. Mapusis [17], O. C. Mapuenko [17], JI. B. Toskyn [18], O. M. fAporienko
[19] Ta in.

YpaxoByioun HaBe/eHe BHIIE, METOIO CTATTI € PO3IJISI/L Ta aHATI3 0COOINBOCTEN
OTIO/IATKYBAHHS JIOXO/IIB Bijl 3/IiIiCHEHHS He3asieskHO1 npodeciitHol AigabHOCTI
y Boennuil nepion. IlikaBuMm € Te, yn BpaxyBaB IapJaMeHT BasKJIMBICTb TaKoOl
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KaTeropil IJIATHUKIB MOAATKIB, SIK 0COOH, 1110 TIPOBAAATh He3aIesKHY TIPodeciiiHy
NUSATBHICTD, /IJII €KOHOMIKM KpaiHu. Yu moaymanu mapjaMeHTapi Npo Te, uu
roToBi OyXrajaTepu, aJiBOKaTH, IPUBATHI HOTAPiyCH, apXiTeKTOPH, SIKi IPOBAALAThH
Heza/eskHy TPoGeCciiiHy AisIbHICTD, 10 PI3KMUX 3MiH YHAC/IIOK MOBHOMACIITaOHOI
BiliHM, HAITPUKJIA/, TIOBHOI BiAcyTHOCTI poboTH Ta 3acobiB 10 icHyBanHs? Ha i
Ta OLIBIIICTD IHITUX MUTAHb MO0 OCOOJIMBOCTEN OTOAATKYBAaHHS TOXO/IB BiJl
3iMICHEHHS He3aIeKHO1 MpodeciitHol MisiIbHOCTI Yy BOEHHUH TEPiojl, a TaKOXK
aHaJIi3 iX SIKOCTi parHeMo 3HAWTH BiAMOBIAH ¥ 11ill POOOTI.

Marepiaiu ta MeToau

[l rocsATHeHHA NOCTaBJIEHOI B IOCJI/IKEHHI METH BUKOPUCTAHO KOMILJIEKCHUN
miAxXizg, 1o mepegdavae jorivde oOpaHHs Ta MOEAHAHHS, a TaKOXK JOI[iIbHE
3aCTOCYBaHHS 1117101 CYKYITHOCTI METO/iB Ii3HAHHS, SIKI € B3a€MO3AJIEKHUMU
i B3aemonoB’s3anuMu. [Ipu iboMy cepej HUX HasIBHI JIEKiJIbKA OCHOBHMX, a 1HTIT
JOIIOBHIOIOTH 1 MiZANOPSAAKOBYIOTBCA 1M, aJKe MalOTh JIONOMiXHe, [pyTropsiHe
sHayeHHs. IlepIr 3a Bce AOCHIKEHHs Tepeadadac 3aCTOCYBAHHS eMITiPUYHIX
METO/IIB, SIKi 3a0e31MeuyoTh BaIiIHICTh, HAAIHICTh, 00’ EKTUBHICTD, TAI0Th MOK-
JIUBICTh OTpUMATH Pi3HOOIUHY iH(OPMAIIIIO PO CTaH MPABOBOTO PETYJIIOBAHHS
OTIO/IATKYBAHHS JIOXO/IIB Bijl 3/1ilicCHeHHs He3asieskHOI MpodeciiiHol AisabHOCTI
Yy BOEHHUH TIEPioJl, IKa Ha/laJli CTa€ MATPYHTSIM /IS HACTYITHOTO TEOPETUIHOTO
OCMUCJICHHS JIOCTI/IKYBaHOTO Tpoliecy. TakuMu MeTofiaMu CTajid OIUC, aHaJi3 Ta
CUHTE3, MOPiBHsHHS. BBakaeMo 3a MOTpiOHE OIMKMCaTH CTaH MPABOBOTO PETYJIIO-
BaHHS OMOJATKYBAHHS IOXO/IiB BiJl 3/1iIICHEHHST He3aJIeKHOI TPOdeCciitHOl [TisTh-
HocTi 10 24.02.2022 p., mpoaHasidyBaTu Ta 3iCTaBUTH IOCJI/PKyBaHi MPOIECH,
BCTAHOBUTH IX MOMIOHOCTI i BiAMIHHOCTI TIOPIBHSIHO i3 TUM, SIKMM BOHO CTaJIO
CBOTO/IHI, BPAaXOBYIOUYM OCTAHHI 3MIHM y IIOJaTKOBO-IIPABOBOMY PEryJIIOBAaHHI Y
3B’S13KY 13 BBE/IEHHSIM BOEHHOTO CTaHy B YKpaini. OKpiM TOTO, IIJISTXOM 3aCTOCY-
BaHHS Ha3BAHMX METO/IB MPOBE/IEHO JIOCI/KEHHS 3MiH B ONOATKYBaHHI JBOX
BUIIB caMO3aiiHATHX 0cib, a came: pizuuHux oci6-mignpuemiis (1o nepedysa-
I0Th Ha CIPOILEHIil CHCTeMI OIOAAaTKyBaHH) Ta 0ci0, SIKi IPOBAAATH HE3aMeKHY
npodeciiiny AiSIbHICT, OCKLIBKM BKa3aHi KaTeropil MIaTHUKIB MMOJATKIB Bij-
HECEHO 10 OJIHOTO BUY — CaMO3alHsATI 0cOOM, ajie BOHU He MaloTh OJHAKOBOTO
MiIXO/Ly /10 OMOJAATKYBaHHsI. 3aCTOCYBAaHHS JIaJIEKTUIHOTO METOLY Iependadae
MPOBEIEHHST KOHKPETHOTO 1 BCEOIYHOTO PO3IJISAY YHOPSIIKYBaHHS TTOJATKOBUX
BiZIHOCHH, OJIHIEIO 31 CTOPIH SIKUX € 0COOU, IO MPOBAAATH He3aIeKHY TIpodeciiiny
NSATbHICTh, HOPMATUBHO-TIPABOBUMHU aKTaMM, MO BHOCSATH 3MiHU 1 IOMMOBHEHHSI
no IlopatkoBoro kozmekcy YKpaiHu, TO3HAUEHHST MPUTAMAaHHUM IM XapaKTepuc-
TUK Ta CyllepevyHOCTel, a TaKoX, 110 € BKpail KOPUCHUM, Ja€ 3MOTY 31HCHUTU
OIIHKY PO3IJIsiAyBaHol pobJieMu, BCTAHOBUTH BiAmoBiaHi 3amesxkuocti. Opra-
HiYHe TIOEHAHHA M1aJIeKTUYHOTO METONy 13 CUCTEMHUM ITJIX0/I0M 3YMOBJIIOE
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3aCTOCYBaHHS y TIPOIIOHOBAHOMY HAyKOBOMY TIONIYKY CUCTEMHO-CTPYKTYPHOTO Ta
crucTeMHO-(bYHKITIOHAJIBHOTO MeTO/IiB. besnepeuno, BayKIMBO 3actocyBatu (op-
MaJTbHO-IOPUIMYHUN Ta JIOTIKO-IOPUANYHUN METO/H, a TaKOXK MEeTO/I iHTepIipeTa-
11i1, 3a JIOIMIOMOTOI0 SIKMX JIOCJIIUMO TTOJJaTKOBO-TIPABOBI HOPMH, 11O PETYJIOI0Th
ONOIATKYBaHHS JIOXO/IIB BiJl 3/1iHCHEHHS He3aJIesKHO1 MpodeciiiHOol AisSIbHOCTI B
iXHI JIOTIYHIN TIOCTIIOBHOCTI, MPOCTIKYEMO IUHAMIKY 1X TpaHC(OpMaIliiHnx
3MiH, aKIIeHTyBaBIIM Ha 3HauYeHHi octanHiX. CamMe Yepe3 3aCTOCYBaHHS B TOE]-
HaAHHI [[UX METOAIB HaMK KOHCTATOBAHO, 10 3aKOHOAABEIb IepeadadnB Io/10 BCiX
KaTeropil MJIaTHUKIB MOJATKIB 3MiHY HOPM IIIOJI0 CTPOKIiB, MOJATKOBOTO KOHT-
poJIo, BiINOBIIambHOCTI (IITpaHUX CAHKILIH ), 3BIJTbHEHHS BiJl OMOATKYBaHHS,
3MeHIIIeHHS CTaBOK Mo/aTkiB Tomo. [1lo cTocyeTbesd onopaTkyBaHHS 10XO/IiB Bijl
He3aIe;KHO1 TTpodeciitHol AiSAbHOCTI, TO A 1€l KaTeropil MIaTHUKIB MOATKIB
He Tiepe6avYrIn MiJIbIOBOTO TOAATKOBOIO PEKUMY.

PesyibraTti Ta 0OrOBOPEHHS

Ocobaueocmi onodamxyeanus 00x00ié 6i0 30iliCHeHHA He3ANeHCHOL npo-
Qeciunoi disaavrnocmi 0o 24 nromozo 2022 p.

[Tepin HisK PO3TISTHYTH O0COOJTMBOCTI OMOAATKYBAaHHS HOXOMIB Bijl 31ilICHEHHS
HesaslesKHOI npodeciitHol AisIbHOCTI y BOEHHMIT nepion, Tpeba BKasaT, K
Taki J0X0/M OnoAaTKoByBaaucs n0 24 mpotoro 2022 p.

Bignosigno no mian. 14.1.226 n. 14.1 ct. 14 IlogaTkoBOTO KOZEKCY YKpaiHnu
(mami — IIK VYkpainu) ogHuM i3 BUIIB caMO3ailHATUX 0cib € disuuHi ocobu,
110 MPOBAJATh He3anekHy npodeciiiny aignaphicts [20]. 3rigHOo 3 Mpunucamun
ab3ally Apyroro BKasaHoi HOPMM, He3ajieskHa npodeciiiHa AisJbHICTD — IIe
yuacTh (isuyHOi 0coOM B HayKOBii, JiTepaTypHiil, apTUCTUYHI, XyITOKHII,
OCBITHIl a60 BUKJIAJAIBKIN AiSIIBHOCTI, AISI/IBHICTD JIiKapiB, IPUBAaTHUX HOTA-
piyciB, IpUBaTHUX BUKOHABIIIB, aBOKATiB, apOiTpakHUX Kepyooduux (po3Io-
PSIIHUKIB MaifHa, KePYIOUnX CaHAIli€lo, JiKBiaTOPiB), ayAnTOpPiB, OyXTaaTepis,
OIHIUKIB, 1HKEHEePiB 4N apXiTeKTOpiB, 0cOOU, 3aliHATOI peJiriiHon (Mici-
OHEPCHKOIO) MISIIBHICTIO, 1HITOI TMOAIOHOIO isSIBHICTIO 32 YMOBH, 10 TakKa
ocoba He € mpaliBHUKOM ab0 (isuuHO0 0cOo60I0-TignpueMilieM (32 BUHSIT-
KOM BHTaKy, nepeadbaderoro m. 65.9 ct. 65 IIK Ykpainn) Ta BUKOPHUCTOBYE
HallMaHy Hpaiio He Oibll K 4oTUpboX (izuunux ocid [20].

Diznyni ocobu, 1O NPOBAATH He3aneKHY NPodeciiiny AiAAbHICTh, CTAI0YU Ha
00JTiK 10 KOHTPOJIOIOYNX OPTaHiB, OTPUMYIOTH JOBIAKY. 3MifICHEHHS He3aIesxK-
HOI 1podeciiinoi aisabHOCTI 6€3 Takol AOBIAKK BILIMBAE HA PO3MIp OIOAATKO-
BAaHOTO JIOXO/Y, OTPUMAHOTO TakuMu ocobamu. OmoparKkyBaHHS OTPUMaHOTO
TaKMMHU TJIATHUKAMHU TTOJIaTKIB IOXO/MY BperyJiboBaHo ctartsimu 167, 178—179
[TK Ykpaiau [20] i mepexbadae Taxe:
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— OIOJIATKOBYBAHUM JIOXOJ/IOM € JIOXiJl, OTPUMAHUI MPOTSATOM KaJeHIapHOIO
POKY BiJl TPOBAI)KEHHS He3aeskHO1 TTpodeciiiHol MisiIbHOCTI;

— OIOZATKOBYBAHUM JIOXOJIOM BBaKA€ETHCS CYKYITHUN YUCTUH J0Xij, TOOTO pis-
HUIIST MiK IOXOIOM 1 IOKYMEHTAJIBHO TATBEPKEHUMHU BUTPaTaMy, He0OXiTHIMI
NI TIPOBA/KEHHS MTeBHOTO BUY He3aJslesKHOI 1mpodeciiiHol AisiibHOCTI. AJie 3a
BiICYTHOCTI 3rajlaHoi BUILE JOBIZKK IIPO B3ATTS Ha 0OJIK 0c000I0, sIKa IIPOBALUThH
He3alexkHy 1podeciiiny AisIbHICTb, BUTPATU He BUPAXOBYIOTHCS i3 (PaKTUUHO
OTPUMAHOTO JTOXO/LY;

— Taki 0coOM CIIauyoTh MOAATOK Ha joxoau (disuunux ocib (gami — [I1DO) y
poamipi 18 % Bix 6asm onopaTkyBaHHs, BificbkoBuii 360ip (mami — B3) y posmipi
1,5 % Big 06’€KTa OMOMATKYBAHHSI, IKUM € PIYHUIN OMOAaTKOBYBAHWIT TOXI]I;

— nopsn i3 [IJIDO ta B3, nocaimkyBaHi MIaTHUKY TTOAATKIB CIIAYYIOTh €UHUN
BHECOK Ha 3araJbHOOOOB'sI3KOBE JiepsKaBHe colliabhe cTpaxyBaHHs (qani — €ECB),
SIKWIl He BXOIUTH /0 CUCTEMU OIOJATKYBaHHs, ajle CTAHOBUTb 22 % BiJl OXOY
(pubyTKY), OTPUMAHOTO Bij iX AiSIBHOCTI, IO MifJsgrac 0OKIaJeHHIO MoaT-
KOM Ha moxoiu (izmuHux oci6 [21] i BrumBae Ha piBeHb MOAATKOBOTO TSITApS;
— ocobu, siKi TPOBA/SATh He3aJeKHY TPOdECiitHy MisSIbHICTD, TOAAI0Th PIUHY
3BITHICTD /10 KOHTPOJIIOIOUMX OPraHiB, MIJIIXOM T0/1a4i JieKaapaltii mpo MalfHOBUI
cran Ta goxoau. OKpiM BKa3aHOTo, TaKi IJIATHUKK MOJATKIB 3000B’s13aHi BeCTH
00JTiK OXOIB i BUTpAT Bij Takoi AisibHOCTI (B MamepoBoMy Ta/ab0 eJeKTPOH-
Homy Burisai) [20];

— TaKki MJATHUKU MO/ATKIB /10 1 ceprHsl poKy, 10 HACTA€ 3a 3BITHUM, TTOBUHHI
CILUIATUTH CYMY TOJaTKOBOTO 3000B’sI3aHHS, 3a3HaY€Hy B [TOJaHiil HEI0 MOAaTKO-
Bill mexmnapartii [20].

Sk BOaya€eThCs 13 HaBEIEHOTO BUIIE, OCOOH, SIKi MPOBA/SATH HE3AIEKHY Mpode-
CIIHY isIJIbHICTD, 10 24.02.2022 p. onofaTKOBYBaTHUCH, SK 1 MPAITiIBHUKHA 32 TPY-
JOBUMH JIOTOBOpaMH, ciiauyioun 19,5 % cBOro A0X0jy, a TaKOXK CIUIadyiodu Iiie
3a cebe €CB y poamipi 22 % Bix goxomy (nmpubyTKY), OTPUMAHOTO Bifl iX [isib-
HOCTI, 1110 Miji/Isirae 0OKIaAeHHIO TI0JaTKOM Ha goxoau (isununnx ocib. BescripHo,
BKa3aHI /laHl Jal0Th IIICTaBU JINTU BUCHOBKY IIPO HENOMIPHUI ITOJATKOBUIA
TATap Ha 0Cib, sSIKi MPOBAAATh He3aleKHY MpodeciitHy mistIbHicTh. PedysraTrom
OCTAHHBOTO € 3/[ICHEeHHS TAaKUMU IJIATHUKAMU MOJATKIB CBOEI JidJIbHOCTI Oe3
peecTpailii B KOHTPOJIOIOYNX OPraHax, 3 METOI0 YHUKHEHHS OTO/IaTKyBaHHSI.

Ocoobaueocmi onodamkyeanus 00x00i6 6i0 30iUcCHeHHs He3aaeHCHOT npode-
ciinoi dianvHocmi y 60€HHUL nepioo

HacTymHuM KPOKOM y IIbOMY IOCTIKEHHI Oye 3'sicyBaHHST 3a3HAYCHIX BUIIE
MUTaHb 1010 0COOJNBOCTEN OMOAATKYBAaHHS JOXO/IIB B/l 3[iiICHEHHST HE3aI€KHOI
npodeciiiHol MisJIBHOCTI Yy BOEHHUI TIEPIoJl Ta YU MalOTh BOHU Miclle B3araJii.
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[To-nepmie, 3akonom Ne 2118-I1X [6] migposa. 10 posn. XX «Ilepexinni moso-
xenus» [TK Yipainu Gyso gomoBHeHo myHKToM 69 [20], sikiiM, 30kpeMa, ajie He
BUKJIIOUHO, 1epe1bayeHo TaKe:

1) y Bunajky BificyTHOCTI y TJIaTHUKA TTOJATKIB MOKJIUBOCTI CBOEYACHO BUKO-
HATHU CBill OAATKOBUI 000B’A30K (CILIaTa MOAATKIB Ta 300PiB, MOJAAHHS 3BITHOCTI,
CTaHOBJIEHHST Ha OOJIIK TOIIO) MJIATHUKY TIO/IATKIB 3BIIBHSIIOTHCS Bijl Tlepeabaye-
Hoi ITK Ykpainu BifmoBiaabHOCTI 3 0600B’I3KOBUM BUKOHAHHSIM TaKUX 00O0B’s13-
KiB IIPOTSTOM MPbOX MICAUIE NICILS NPUNUHEHHS AO0 CKACYBAHHS BOEHH020 CMAY
8 Yxpaini,

2) moaaTKOBI IMepeBipKM He PO3MOYMHAIOTHCS, a PO3NOYaTi MepeBipKuU
3YNUHSAIOTHCS;

3) IIaTHUKK TIOAATKIB, SIKi y 3B’3Ky 3 HacJigKaMu ix Ge3rnocepeaHboi ydacTi
y BOEHHUX JIisIX He foTpuMasucs BuaHauenux 1. 69 migposa. 10 posn. XX «Ilepe-
xigHi monoxents> ITK Ykpainu TepMiHiB BUKOHAHHS MOAATKOBUX 00OB’SI3KiB,
3BLIBHAIOTHCS BiJl BiAnoBigaabHoCTi, mepenbadenoi ITK Ykpainu 3a HeBUKOHAHHS
MO/IATKOBUX OOOB’SI3KiB, 32 YMOBU BUKOHAHHS TAKUX 0OOB’SI3KIB MIPOTSATOM 00H020
Micsust 3 Ons 3axinuenns 0il HaACAIOKI8, AKI YHEMONMCTUBULU BUKOHAHHS MAKUX
0608’53K18;

4) omepartii 3 106poBiIBHOT Tepeaadi abo BifUy;KeHHs KOIITIB, TOBApPiB, y TOMY
yrC/I TMAAKIM3HNX, HaJaHHs TIOCAYT Ha KopucTh 30poitnux Cua Ykpainu ta
HiZpO3iJIiB TepuTOpiasbHOi 060pOoHK Ge3 MmorepeIHbOro abo HACTYITHOTO Bijl-
IIKOAYBaHHS iX BapTOCTI He 868aicaiomvcs onepauismu 3 peanisayii 0ns uinetl
0nooamxyeans,

5) IS IJIATHUKIB HOAATKIB Ta KOHTPOJIIOIOYMX OPraHiB 3yIMHAETHCS mepedir
CTPOKIiB, BU3HAUEHUX MOJATKOBUM 3aKOHO/JITABCTBOM Ta IHIITUM 3aKOHOJABCTBOM,
KOHTPOJIb 32 IOTPUMAHHSAM SIKOTO TOKJIQ/IeHO Ha KOHTPOJII0I0Yi opranu [6].

HacrynHuM KpoKOM 3aKOHOAABYOI BJIaAM HAIIOI Aep:KaBu OyJIO NPUITHATTS
3akony Ne 2120-IX, akwuii nepenbayac take: Ha 1mepiojl il MPaBOBOIO PEKUMY
BOEHHOTO, HA/I3BUYAITHOTO CTaHy 3yIMHSIETHCS Mepedir cTpokiB, BuaHaueHnx [TK
Ykpainu, iHITUM 3aKOHOZABCTBOM, KOHTPOJIb 32 JOTPUMAHHSIM SKOTO TOKJIA-
neHo Ha koHTposotodi opranu (ct. 102 [IK Ykpainu pnonosaunu . 102.9); ne
HapaxoBYIOTh TIE€HIO, a HapaXOBaHa IeHs TiJsATaE aHyJTI0BaHHIO, 30KpeMa, ajie
He BUKJIOYHO, Y BUIIQJKY BUYMHEHHS HisiHHs (il abo 6e3xisibHOCTI) 006010
BHACJI/IOK BBeIEHHSI BOEHHOTO, HA/I3BUYANTHOTO CTaHy; /10 3arajibHOTO OTO/AT-
KoByBaHoro poxoxy mnatHukis IIJMO He BKIOYaeThess cyMa GaarofiiiHol
JOTIOMOTHY BUILTAY€HOI (HA/aHO1) OsaroMiftHukaMu, y TOMy 4ucJi Oaaromiitu-
KaMu — isuyHrMu ocobaMu, y HOPSIKY, BU3HAUeHOMY 3akoHOM Ykpainu «IIpo
GJaroIiitHy AistTbHICTD Ta GJarofiitHi opraisariii» 10 31 rpyaHs BKIIOYHO POKY,
HACTYITHOTO 32 POKOM, B SIKOMY 3aBepIIeHO MMPOBEJIEHHS aHTUTEPOPUCTUYHOI OTIe-
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paiiii Ta/a6o npuIMHeHo ab0 CKaCOBAaHO BOEHHMH, Ha/I3BUYANHWIT CTaH B YKpaiHi,
Ta,/ab0 3aBepIIeHO 3AiIICHEHHS 3aX0/iB i3 3a0e3IeyeHH sl HalllOHAIbHOI Ge3MeKn
i oboponu, Bijciui i crpuMyBanHs 30poiiHoi arpecii pociiicbkoi (ezepartii; TakoxK
JI0 3araJIbHOTO OTOJaTKOBYBaHOTO foxoy miatHukiB [IJJMDO He BKIOYAETHCS
cyma (BapTicTb) OJIaroiiHOI TOTTOMOTH, sika BUTLIadeHa (HajaHa) MisKHAPOIHUMN
Gmaropiitamu opraiszamigymu (ix (igisMu, mpeacTaBHULITBAMMU), HEPEIiK SKUX
BusHavyaerbest Kabinerom MinicTpis Yipainu; Too [7].

Takox 3akoHoMm Ne 2120-IX y IIK VYkpainu B posn. XX «Ilepexigni moso-
JKeHHST» MiApo3/. 1 TOMOBHUINU TYHKTOM 22 TAaKOTO 3MICTY: «YCTaHOBUTH, IO
3a pe3yJbraTaMy TOAAaTKOBUX (3BiTHUX) TepioniB 3a 2022 p. y ckiaai BUTpaT
Bi/l TPOBA/’KEHHS TTEBHOTO BU/Ly He3aJIesKHOI MPodeciiiHol AiSIbHOCTI, a TAaKOXK
y ckJaaai BuTpar (hisuuHOi 0COOM-TIAMPUEMIIS Bijl TIPOBAKEHHST TOCIIOAAPCHKOT
MiSLTBHOCTI, KPiM 0cib, sSIKi 00pasu CIPOIeHy CHCTEMY OTIOaTKyBaHHS, MOKYTh
BPaxOBYBaTUCS JOKYMEHTAJbHO MiATBEeP/AKEHI BUTPATU y BUTJISAAL BapTOCTI
MaiiHa, B TOMY YKCJIi TPOIIOBI KOIITH, 10 A0OPOBIiIBHO HepepaxoBaHi (HazaHi,
nepenani) 36poitanm Custam Yipainu, Hamionanphiit rBapii Yipainu, Cirysx6i
6esmexkn Ykpainu, Coy:x6i 30BHINIHBOI Po3BiaAkyu YKpainu, [lep:kaBHiil IpUKop-
JMOHHIN cry>k01 Ykpainu, MiHicTepcTBY BHYTPIIIHIX CIIpaB YKpaiHu, YIpaBIiHHIO
JepsKaBHOI OXOPOHM YKpaiuw, Jlep:kaBHiil cry:k0i criemiaabHOTO 3B'I3KY Ta 3aXM-
cry indopmartii Ykpainu, 106poBoburM (OPMYBAHHSIM TEPUTOPIaJIbHIX TPOMA,
IHIITUM YTBOPEHUM Bi/IIOBI/THO 10 3aKOHIB YKpaiHU BilicbKOBUM (DOPMYBaHHSIM,
iX 3’€IHaHHAM, BIfiChKOBMM 4YaCTHHaM, ITiPO3/IijaM, ycTaHoBaM abo opraHisa-
IisTM, TII0 YTPUMYIOTHCS 32 PaXyHOK KOIITIB JeP/KaBHOTO OIOIKETY, /ISt TIOTPed
3abesreyeHHst 0OOPOHU JIep/KaBM, a TaKOK Ha KOPHUCTh IIEHTPAJbHOIO OpraHy
BUKOHABYOI BJIa/H, 1110 3a6e31euye (hOpMyBaHHS Ta Peasli3ye JepKaBHY TOTITHKY
y cdepi HUBIIBHOTO 3aXUCTY, CHJI IUBLIBHOIO 3aXUCTY Ta/ab0 3aKjiajaM OXOPOHH
3II0POB’sl IePKaBHOI, KOMYHAJIBHOI BJIACHOCTI, Ta/ab0 CTPYKTYPHUM TTiIPO3/IiJam
3 IMUTaHb OXOPOHU 310pOB’st 0OmacHuX, KniBcbkoi Ta CeBacTomoIbChbKOI MiCHKIX
JepsKaBHUX aJMiHICTpalliii, Ta/ab0 TPOIIOBI KOLITH, IIepepaxoBaHi Ha CIeliaabHi
paxyHku, Bigkpuri Harfionajipuum 6ankoM YKpainu st 300py KomTiss» [7].

[Topsix i3 mum 3akonom Ne 2120-IX migm. 69.5 m. 69 mizposa. 10 posx. XX
«ITepexigni nmonoxenns» 1K Ykpainu posmupuay, gogasum cyo’exris (306poiini
Cun Ykpainu Ta 106poBoJbui (hopMyBaHHS TepuTopiaibHUX Tpomaz, Hario-
HaJbHa rBapis Ykpainum, Ciayxba 6esnekn Ykpainu, Ciaysx6a 30BHINIHBOI
posBizku Ykpaitu, /lepskaBHa IPUKOPAOHHA CIys:kO6a YKpainu, MiHicTepCTBO BHY-
TPIITHIX cIIpaB YKpaiHu, YIpaBJiiHHA /lep:KaBHOI OXOPOHM YKpaiHu, /lep:kaBHa
cayskba creliaIbHOro 3B’sI3Ky Ta 3axXUCTy iHGopMallii YKpaiHu TOII0), ommepariii
3 100POBiIBHOI HIepeadi TOBapiB / HaJaHHS IIOCAYT SIKUM He BBasKAIOThCSI OIle-
partisiMu 3 peastizartii s 1Mijelt onogaTKyBaHH [7].
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[ITom0 pobOTH eIEKTPOHHKX CEPBICiB Ta OOMiHY JOKYMEHTaMU 3 KOHTPOJIIOIOYNMHI
opranamu, To 3akoroMm Ne 2120-IX 6ys0 momano mimm. 69.18 1. 69 migposm. 10
posn. XX «llepexinni nonoxkennsy 11K Ykpainu, sxuil BKaszye, 10 THMUYACOBO,
Ha TIepioJ] 10 TPHUIMHEHHs ab0 CKacyBaHHs BOEHHOTO, HaJ3BUYAITHOTO CTaHy Ha
TepuTopii YKpaiHu, 3 METOI0 3aXMCTy MpPaB IJIaTHUKIB, 30€PEKEHHS Ta 3aXHUCTY
JIAaHUX HA/IaHHS eJIEKTPOHHUX CEPBICIB Ta NMPUIIMaHHS eJIeKTPOHHUX JOKYMEHTIB
Bijl TJIATHUKIB MOJIATKIB 3/1iCHIOIOTHCS Yy poboyi aHi 3 8 roguuau p0 18 roaman
[7].

JLg 611b111 TIMOOKOTO TOCIIKEHHS 3MiH TTOJATKOBOTO 3aKOHOIABCTBA 00 OCi0,
SKi TTPOBA/IATh He3aeKHy TTPodeciiiiy AisJIbHICTD, Y 3B'I3KY i3 BOEHHUM CTaHOM
B YKpaini B6aYaeThCs AOIIIBHUM PO3TIAAHYTH i HacTymHi 3aMinu. Hanpuxoia,
3akoroMm Ne 2142-1X Gysio 3MiHEHO MpuMicsiunull CTPOK BUKOHAHHST MTOaTKOBUX
000B’SI3KIB TiCJIsI TIPUITMHEHHST a00 CKaCcyBaHHS BOEHHOTO CTaHy B YKpaiHi Ha
wecmumicsunuil |8].

3akonoM Ne 2214-1X o moxoniB, sKi He BKIIOYAIOTHCS /10 PO3PaXyHKY 3arajib-
HOT'O MiCSTYHOTO (PIYHOTO) OMOJATKOBYBAHOTO JIOXO/Y, 1I0/IaHO CYMY BUHAropo/u
3a M0OpoBiIbHO Tepenany 36poitnnM CrmaM YKpaiHu MpUAATHY JAJIsT 3aCTOCY-
BaHHs GOIOBY TEXHIKY JepsKaBr-arpecopa BiAoBiAHO 10 3akony Ykpainu «IIpo
BCTAHOBJICHHSI BUHATOPO/IM 32 I00POBIIBHO nepeany 36poitum Criam Yipainu
MpUIATHY JJIS 3aCTOCYBaHHsST OOMOBY TEXHIKY gepskaBu-arpecopas [11].

[lozo 3BiTHOCTI, TO BOHA Mae OyTu mojaHa ocobamu, siKi TPOBA/SATD HE3AIEIKHY
npodeciiiny misibHicTb, 3a 2021 3BiTHMI pik 3 24.02.2022 p. 1o 01.06.2022 p.
[20].

lozmo criatu mofaTKy Ha Hoxoan (GisudHUX 0cib Ta BOEHHOTO 360pY, TO BOHU
MaioTh Oyt crutadeni ve misuime 31.12.2022 p. [20].

CTOCOBHO TIOZIATKOBOTO KOHTPOJIIO cuTyaitist 3 6epestst 2022 p. mo oceni 2022 p.
aMminuiacd. [lomaTKoBi epeBIipKU He PO3MOYUHAIOTHCA, @ PO3MOYATI 3YNUHSA-
I0TbCS1, OKPIM, KaMepaabHUX, (PaKTUYHUX, JOKYMEHTAIbHUX T103aIJIAaHOBUX I1e€pe-
BipOK (BMKJIIOUHUII TIepestik Tmiactan). STk 6aunMo, BiOyBa€ThCsT MOBEPHEHHS /10
JIOBOEHHUX HOPM TIIOJI0 TTOJIATKOBOTO KOHTPOJIIO, BiIMTOBIAIBHOCTI TOIIIO.

Takok BaskJIMBO 3'siCyBaTH, SIK T1iJ] 9aC BOEHHOTO CTaHy B YKpaiHi ocoOwu, sKi
MPOBAIATH He3aleKHYy NpodeciiiHy AigabHICTb, MAIOTh CIJTAYyBaTU €IUHUNA
cotiasbauil BHecOoK. 3akoHoM Ne 2120-1X BHeceno 3minu 10 3akoHy YKpainu
«IIpo 36ip Ta 006K €IMHOTO BHECKY Ha 3araJbHOOOOB SI3BKOBE Jep/KaBHE COIIi-
asmbHe ctpaxyBanHHsgy» Bif 08.07.2010 p. Ne 2464-VI (mani — 3akon Ne 2464-VI)
[21], a came nepenbaueno, o Tumyacoso, 3 01.03.2022 p. 10 npunUHEHHS
ab0 cKacyBaHHSI BOEHHOTO CTaHy B YKpaiHi Ta MPOTSTOM ABAHAIISATH MICSIIiB
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icJIst IPUMTMHEHHsST 200 CKaCyBaHHsS BOEHHOTO CTaHy, 0COOH, 3a3HaU€Hi y L. 4,
5 (ocobwu, sIKi MPOBaAsATh He3aleskHy mpodeciiiny misipHicTh) Ta 5' u. 1 cT. 4
3akony Ne 2464-VI, MaioTh IpaBo He HapaXOByBaTH, He 0OYMCJIIOBATU Ta He
CIJTaYyBaTH €IMHUI BHecOK 3a cebe. [Ipu npomy mratauk €CB He mMoke cam
BusHaunTh Oasy HapaxyBanHs €CB y pasi HeoTpuMaHHSI JOXOIY y 3BITHOMY
nepiozi, mo mepeadaveHo MoJOKEeHHAMEU ad3aity Apyroro 1. 2 4. 1 ¢t. 7 1boro
3akony Ne 2464-VTI [7].

IIIo cTocyeThbes 3BITHOCTI, TO PO3PaxyHOK €MHOTO BHECKY Y CKJIAJl TTOAATKOBOI
JleKJIapailii He 3alOBHIOETHCS 3a TIEePio/l, B AKOMY BIJITTOBITHO JI0 BKa3aHOTO BUIIIE
€IMHUI BHECOK He HapaXOBYBaBCsI, He OOYMCIIIOBABCS Ta He ciiadyBaBcs [7].

[Topsan i3 Bkazanum 3akoHoMm Ne 2120-IX mrozgo crniat €IMHOTO COIIATBHOTO
BHECKY Tiepedaurii Take: Ha Mepiojt /il MpaBOBOrO PEsKUMY BOEHHOTO, HA/I3BH-
YaIfTHOTO CTaHy Ta MPOTSTOM TPHOX MICSIIB IMiC/IsI MPUTTMHEHHST a00 CKacyBaHHS
BOEHHOT0, HA/[3BUYANHOTO cTaHy IITpadHi CaHKIlii He 3aCTOCOBYIOTHCS; TIeHs He
HApaxoBYETHCS, a HapaXoBaHa IeHs 3a Il Tepiofu MiAJIsATaE CIUCAHHIO; BCTa-
HOBJIEHO MOPATOpiil Ha MPOBE/IEHHS JOKYMEHTAJIbHUX TePeBIPOK MPAaBUJIbHOCTI
HapaxyBaHHs, OOUNCJIEHHSI Ta CIJIATH €IUHOTO COIATBLHOTO BHECKY. /[OKyMeH-
TaJbHI MEPeBIPKU MPABUIBHOCTI HapaxyBaHHs, OOYMCIEHHS Ta CIJIATH IHOTO
BHeCKY, po3nouari 10 24.02.2022 p. ta He 3aBepliiieHi, 3yIMHAIOTHCS 110 OCTaHHIHI
KaJIeHJIapHUIA JIeHb TPEeThOTO MIiCAIS 3 JIHS TPUIIMHEHHS (CKacyBaHHS) BOEHHOTO,
HaJ[3BUYAITHOTO cTany [7].

Y6avya€eThest MiJIKOM BaKJIMBUM 3BEPHYTH yBary Ha Te, IO TakKi caMO3ailHsITI
ocobu, K GisuyHi 0COOU-TAMIPUEMIL, 1110 0OPaJU CIIPOIIEHY CUCTEMY OIOAAT-
kyBanss (I ta Il rpyna), orpumanu moxausicTs 3 01.04.2022 p. He crtauyBaTu
eanHuil nogarok. [Ipu npomy feksapailis maaTHUKA €IMHOTO MOJATKY He 3aI0B-
HIOETBCS 32 TePiofl, B IKOMY BiJIIIOBIIHO €IMHUI TIOaTOK He cIlayyBaBcs [7].
Ile cyTTEBO BILTMBAE HA TOJATKOBE HABAHTAKEHHS TAKUX CYy0 €KTIB.

Baxsuo, o 3akonom Ne 2120-IX BcTaHoBJIEHO, IO HA TIEPi0/] BOEHHOTO CTaHY
IIaTHUKaMu €arHOTO mofatky 111 rpymu MoxyTh OyTu (hisudni 0cOOU-TIiATPH-
€MIIi Ta IOPUANYHI 0coOM — cyO’'€KTH ToCIoAApIOBaHH Oy/b-AKOI OpraHisaliiii-
HO-TIPaBOBOI (hOPMHU, y SIKUX TPOTITOM KaJeHIAPHOTO POKY 00CAT JOXOIY He
nepesuitye 10 mimpsapais rpusens [7]. Ipu mpomy 3akornom Ne 2173-1X 6yito
BUKJIIOUYEHO BUMOTY PO TpaHUUHUiT 06¢csar noxoay [9]. Takok IIaTHUKAM €/11-
Horo niogatky 111 rpymnu Ha mepios BOEHHOTO CcTaHy mapJjaMeHTapi mepeadadnm
MiJIbrOBUIA TIOAATKOBUI PEKUM, SIKHIT Tiepedadac MOKINBICTD CIUIATH €IMHOTO
MOJIATKY 32 CTaBKot — 2 % poxony [7].

HesunaskoBuM € MOPiBHSAHHA 3MiH B ONOJATKYBaHHI /IBOX BU/IIB CAMO3alHATUX
ocib, a came: (isuyHUX oci6-mignpueMIis (110 nepeOyBalOTh Ha CIIPOIIEHIN cucTeMi
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OTOJIATKYBaHHsI) Ta 0Ci0, sIKi TIPOBASTh He3aIesKHY TpodeciitHy AistbHicTh. Bo
BKa3aHi KaTeropii MJATHUKIB MOJATKIB, HA KaJb, HE MAIOTh OJIHAKOBOTO TTi/IXO/Ly
10 OTIOIATKYBAHHSI, TIPU I[HOMY OYy4H CAMO3ANHATUMU 0COOAMU, SIK TIEPIIa, TaK
1 rpyra kareropid. lle ¢BituuTh Mpo nopyuIeHHs IPUHIMUIIB PiIBHOCTI, COIiaIbHOL
CITPaBE/IJIMBOCTI, 3aKOHHOCTI Ta €MHOTO MiZIXO/Y /10 BCTAHOBJIEHHS MOJATKIB Ta
300DiB, CIIPHUSE IEBHOMY AucOaIaHCy peastisallii eKOHOMIYHUX TPUHITKUIIB OIO/aT-
KyBaHHs, ()OpMYBaHHIO HECIIPABE/JIMBOTO TOJJATKOBOTO HABAHTAKECHHSI.

Bucuosku

Ha mizcraBi HaBeeHOro BUIIE MOKHA [TH BUCHOBKY II[OZI0 OCOOIMBOCTEN OITO-
NMATKyBaHHS JIOXO/IIB BiJl He3aseKHO1 mpodeciiinol aissibHocTi. [IpoananizoBani
3aKOHU Ta, BIIOBIAHO, MepeabadeHi HUMKU 3MiHU MTOKA3yIOTh, 10 3aKOHOABEIlb
rependavYrB MO0 BCiX KaTeropiil IJIaTHUKIB MOAATKIB 3MiHY HOPM II[O/I0 CTPOKIB,
MO/IATKOBOTO KOHTPOJIIO, BiZIMOBiIa/ibHOCTI (TnTpadHUX CaHKIIii), 3BiJIbHEHHS BiJl
OTIO/IATKYBaHHS, 3MEHIIIeHHSI CTaBOK MoziaTKiB Toio. [1{o ctocyeTbesa ononatky-
BaHHA JIOXO/IB Bi/l He3asieskHOI TpodeciitHOl AiSJIBHOCTI, TO s I[i€l KaTeropii
IJTATHUKIB TTOJATKIB He mepeadadn/In MiJIbroBoro mojaTKoBoro pesknmy. OTike,
3 24 miotoro 2022 p. Taki IIATHUKK MOAATKIB 3000B’s13aHi CIJIAYyBaTH TOAATOK
Ha goxoan (ismuyHux ocib y po3mipi 18 % Bix 6asu omomaTKyBaHHS, BOCHHMIT
36ip y poamipi 1,5 % Bix 00’'ekTa OMOAATKYBAHHS, SIKUM € PIYHUI OIOaTKOBYBa-
HUIT ZI0Xi/ Ta €AUHIIT COLaIbHUI BHECOK Y po3Mipi 22 % Biz goxomy (LpubyTKy),
OTPUMAHOTO Bij IX AisS/IbHOCTI, WO IJIra€ OOKIAAEeHHIO TOJATKOM Ha JO0XO/IM
diznyHX 0Cib.

3BiCcHO, Ha TaKMX IJIATHUKIB ITOJATKIB MONIMPIOIOTHCS MTPOaHai30BaHi BUIIE
HOPMU IIOZO 3YIUHEHHS 11epebiry CTPOKIB; BiACTPOUYEHHS BUKOHAHHS IOJAT-
KOBOTO OOOB’SI3KY Y Pa3i HEMOKJIMBOCTI HOTO BUKOHAHHS Yepe3 BOEHHUN CTaH;
MOpPaTOPil0 HAa MePeBIPKU; BKIYEHHS TEBHOTO TEPesiKy oleparliii 10 CIUCKY
TUX, 1110 He BBAKAIOTHCS OIepallisiMi 3 peasialtii /yid 1ijieil onoaTKyBaHHS Ta,
BI/INIOBI/IHO, HE ONOJATKOBYIOTHCS.

Opnak aHi 3MeHIIEHHST CTaBKU TOAATKY Ha a0oxoau (izuunux ocib, ami 3Bijb-
HEHHST Bijl CIJIaTH MO0 IhOTO MOJAATKY He OyJio mepexbadeHo st ocid, ski
IPOBAJATh He3asleskHy npodeciiiny aisibHicTh. OCTaHHE € yKe MOKa30BUM,
YPaxXOBYIOUM CYIEPEYHICTh B OIMOAATKYBaHHI ABOX BUJIB CaMO3alHATHX 0Ci6 Ta
y OLIBIIOMY CIIPUSIHHI 3aKOHOABI caMe (Pi3UuHIM 0COOaM-IIIIPUEMIIM. SIKIIO
T 0c00a, SIKa TIPOBAJNTh He3aIeKHY TPOMECiiiHy MisITIbHICTD, TO TH HE MOKEI
obpaTu CIPOIIEHY CHCTEMY OTIOIATKYBaHHsI, SIKA ITiji Yac BOEHHOTO CTaHy 3a3Hajia
SKICHUX 3MiH MIOJI0 TIOM SIKIIIEHHST TUCKY Ta CTBOPEHHS CIIPUSATINBUX YMOB JIJISI
TaKWX TJIATHUKIB TIoaTKiB. Yoro, aHami3yioun yce Bullle3azHadeHe, He BOAYaeThCsI
1010 0cCi0, SIKi TIPOBAAAThH He3aesKHY PodeCciiHy AisIbHICTD.
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Mae BasksiiBe 3HaUeHHs Te, 1110 MapjaMeHTapi Bce-TaKu 3MEHINUJIN Ha [IeBHI CyMU
(1110 BBA)KAIOTHCS BUTpPATAMM) OTMOJATKOBYBAHUM IMOJAATKOM Ha 10Xo/u (hi3ud-
HUX 0Ci0 Ta BOEHHUM 300POM JIOXiJ] BiJl IIPOBAXKEHHS He3aIesKHOI TpodeciitHol
mistbHOCTI. [To3uTHBHIM, 3BiCHO, € i1 Te, IO T/ Yac BOEHHOTO CTaHy Taki 0coOu
3BiJIBHEHI Bijl CIIJIaTH €IMHOTO COI[iaTbHOTO BHECKY 3a cebe.

Takox ITK Ykpainu nepenbauero, mo Mo0OiizoBaHi ocobu, sIKi IIpoBagsaTh He3a-
JieskHy TIpodeciitHy AisIbHICTD, M0 Masin abo He Masnd HaliMaHUX TIPAIliBHUKIB,
Npu3BaHi Ha BIiCHKOBY CIIy:KOY T/ yac Mobisizaii abo 3amydeni 10 BUKOHAHHS
000B’3KiB 1010 MOOiII3aIil 3a mocagaMH, Imepeg0adyeHuMU TaTaMi BOEHHOTO
yacy, M 9ac 0coOJMBOTO TIepioy, BU3HaueHoro 3akoHoM Ykpainu «IIpo mobisri-
3aIfiifHy MmiArOTOBKY Ta MOOiIi3atio» [22], Ha Bech mepiojr iX BIiCHKOBOI CIy:KOU
3BLIBHSIIOTHCS Bl 000B’SI3KY HapaxyBaHHsI, CILJIATH Ta MOAAaHHS MOAaTKOBOI 3BiT-
HOCTI 3 TogaTKy Ha goxoau ¢isuuHux ocib Ta BoeHHOro 360py [20].

3a X yMOB Taki 0coOM 3a CBOIX HaiilMaHWX TPAI[iBHUKIB i Ha CTPOK CBOET Biii-
CHKOBOI CJIyKOM 3a MPU30BOM IIijl yac MOOIIi3aIlii yIIOBHOBAKYIOTh iHIITY 0CO0Y
Ha BUILJIATY HaliMaHUM TpaliBHUKaM 3apo0iTHOI maaTu Ta/abo iHIINX TOXO/IiB,
i 060B’s130K 3 HapaxyBaHHS Ta YTPUMaHH TOAATKY Ha H0xoau (hizudHux ocid Ta
BOEHHOTO 300PY 3 TaKWX BUILJIAT HA CTPOK BIfICHKOBOI CIIy:KOM He peasi3yeTnest
[20]. Aste He Tpeba 3abyBaru, IO Iist HOPMA iCHyBaJIa IIie [0 MOBHOMACIITAOHOTO
BTOPTHEHHS.

OT:xe, IpaBOBUIT Pe;KMM BOEHHOTO CTaHy Ta WOTO MPAaBOBI HACJIIKU BHECJHN
KOPEKTHBM B TIPABOBE PEryJalOBaHHS OMOJATKYBAaHHSA JOXOIB BiJl 3/11ICHEHHS
He3ase;kHO1 mpodeciiinoi pisabHOCTI. [IpoTe My criocTepiraemo auckpuMiHaliiline
peryJioBaHHsI OIOAATKYBaHHS JOXOAIB 0Ci0, sIKi IPOBaAATh He3aJIeKHY TIpode-
CIWIHY MiSITbHICTh. 3aKOHO/IABIT HE CTBOPUJIN CIIPUSTIMBUX YMOB JIJISI OTIOJIATKY-
BaHHSI TAKOTO BU/LY JIOXO/IiB, IO OYJIO MPOLIIOCTPOBAHO BUIILE.
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Anoranis

Axmyanouicmo memu 3yMoAeHo Gi0CYmMHICMI0 KOHCOMIO08AHUX NOZLANIE HA GUSHAUCHHS
MATOSHAUHOCTNE AOMIMICMPAMUBHO20 NPABONOPYUEeHHS. Y 00CHONceHi npoananizosano
aKmyanvHutl cmam aOMiHiCmpamueHo-npaso8ozo Pezyiioeanis HCMumymy 36LIbHeHNs.
610 6ionosidarvnocmi npu MarosHawnocmi adminicmpamuenozo npocmynxy. Koncma-
mosano nasenicmv nusku npobremnux acnexkmie sacmocysanns Kodekxcy Yipainu npo
aominicmpamusni npasonopyuwenns (0ani — KYnAIl) y docridncysaniii chepi, wo nosic-
HIOEMbCSL HeBUSHAUEHICTNIO  10PUOUUHOL NPUPOOU  MALOSHAUHOCML  AOMIHICMPAMUEHOZ0
npagonopyutenns. Bidcymuicmv 3axon00au020 3axpinienus mepmina <Maio3HauHicmy
NPAsONOPYULeHHS >, KPUMEPIIE GIOMENHCY8ars maxozo isms 6i0 IHUX, BNOPIOKYEaHIs
npocmynKie, axi nionadaromo niod 03HAKU MALOZHAUHOCTI, CRPULUHSIOMS NPOOLEMU NPA-
803acmocoguozo xapaxmepy. Memorw cmammi ¢ 3’scysantst HeOONiKi8 NPasoozo pezyir-
sams NOPsLOKY 36LAbHEHHS 610 8I0N0GIOAILHOCIE 0COOU 3G GUUHEHHS AOMIHICMPAMUEHOZ0
npasonopywenis, 3apiKkcosanozo 6 ABMOMAMUUHOMY PENICUMI, Uepe3 MAL03HAUHICIb NPa-
BONOPYUEHHI MA QOPMYEAHH NPONOUUIL 3 YOOCKOHAIEHHS YUHHOZO 3AKOHOOABCMEA
6 uiil cghepi. Memodoroziuny ocnogy O0CHIONCEMHL CIMAHOBAMD (DOPMATLLHO-TOPUOUUHUIL,
NOPIGHALLHO-NPABOBULL A L02IKO-10pUOUUHUL Memodu. 3adis 00CszHenHs: 3a3HaAueHol
Memu nposedeno ananis 3axono0ascmea, ke pezymoe nopsadox 3eiuvbienns cybd exmis
npasonopyuwenns, eusnavenuil y cm. 14° KYnAll, y cpepi sabesneuenns 6esnexu dopodic-
Hb020 pyxy. Y pesyrvmami 6cmano6neno, w0 He3eancaryu Ha 000amkose 3aKpinienis
BUKIIOUHUX Ni0cmae 36invienns 6i0 gionogioarvnocmi y cm. 279° KYnAll, sasnauena euwe
Kamezopis oci6 nepedysac y Oinviu HECNPUSMAUCOMY CMAHOBUWT, AHINC THWL CyYod exmu
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aominicmpamuenux npocmynkie. Xoua 3azanvia nidcmaea 36invienns 6i0 aominicmpa-
muenoi gionogioarviocmi, axa eusnavena y cm. 22 KYnAll, i nonsizae 6 manosnaurnocmi
Oisnns, ne micmumv obmencenv wooo i 3acmocysanis 00 ASMOMAMUULO 3APIKCOBANUX
nPABONOPYULCHD, NPOME HEMONCIUBICG 1T peanisauil 3yMoBAeHO 0COOIUBOCTAMU NPUNIUCIE
cmameii 33, 268, 280 KYnAIl. Chopmyavosarno nponosuuii uo0o 600CKOHAECHH NPAGO-
8020 pezymosanis sacmocosysanns cm. 22 KYnAIl do npasonopywensv y uiii cepi, wo
CIMAHOBUMUMYMb OCHOBY NOOAILULUX HAYKOBUX HANPAUIOBAND.

KmouyoBi ciaoBa: 3BiJbHEHHS BiJl BiAIOBIIaIbHOCTI; MaJ03HAYHICTD, CCTEMa aBTOMa-
TUYHOI (piKcarlii; a/IMiHICTPATUBHI TPABONIOPYIIIEHHS.
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Abstract

The article analyzes the current state of administrative and legal regulation of the institute
of exemption from liability for minor administrative offenses. The author notes that
there are a number of problematic aspects of application of the Code of Ukraine on
Administrative Offenses (hereinafter — CUAO) in the area under study, which is explained
by the uncertainty of the legal nature of minority of an administrative of fense. The lack
of legislative definition of the term "minority offense", the criteria for distinguishing such
an act from others, and the lack of regulation of misdemeanors which fall under the signs
of minority cause problems of a law enforcement nature. The purpose of the article is to
determine the shortcomings of the legal regulation of the procedure for exempting a person
Jrom responsibility for committing an administrative offense recorded in the automatic
mode, due to the insignificance of the offense and formulating proposals for improving the
current legislation in this area. In order to achieve the specified goal, the authors analyzes
the legislation which regulates the procedure for dismissal of offenders referred to in Art.
142 of the CUAO in the field of road traffic safety. As a result, it has been established that
despite the additional enshrinement of exceptional grounds for exemption from liability in
Atrticle 279 of the CUAO, the above category of persons is in a more unfavorable position
than other subjects of administrative of fenses. Although the general ground for exemption
Jfrom administrative liability set out in Article 22 of the CUAO, which is the insignificance
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of an act, does not contain any restrictions on its application to automatically recorded
of fenses, the impossibility of its implementation is due to the specifics of the provisions
of Articles 33, 268, 280 of the CUAO. The author formulates proposals for improving the
legal regulation of application of Article 22 of the CUAO to offenses in this area, which
will form the basis for further developments.

Keywords: exemption from liability; insignificance; automatic recording system;
administrative offenses.

Beryn

Jlo BasKJIMBUX IMOBHOBaXKeHb Oprafis (110cazoBUX 0cib), 0 YIIOBHOBaXKeHI po3-
IJISIIATA CIIPABU MPO aJIMIHICTPATUBHI MPABOIOPYIIEHHS, 3aKOHO/IaBellb BiJIHIC
IXHE TTPaBO 32 HAIBHOCTI MEeBHUX ITPABOBUX IIi/ICTaB 3BIBHATHU Bijl aJMiHiCTpa-
TUBHOI BiMOBIabHOCTI 0cO0Y, KA 10 Hel MPUTITaEThCS.

Tak, 3a 3arajbHUM TpaBUIOM, 3akpimeHuM y ct. 22 KYnAll, opran (mocamosa
ocoba), SIKUil YIIOBHOBasKEHMIT BUPIIIYBAaTH CIIPaBy PO a[MiHiCTpAaTHBHE ITPABO-
HOPYILEHHs, MOKe 3BLIbHUTH BiJ| aMiHICTPATUBHOI BiIOBiZaIbHOCTI 0CO0Y, KA
10 Hel MPUTSATAETHCSI, i OOMEKUTICH YCHUM 3ayBasKEHHSIM 32 YMOBU MaJIO3HAU-
HOCTI Takoro npasomnopyuierus [1].

3 inmoro GOKy, Take TOBHOBAKEHHST TIEBHUM YIMHOM PO3BUHYTO B TTOJIOKEH-
Hsx crareit 33—-39, 245, 252, 280 KYnAll, 3a sskumu yrnmoBHOBa)KeHUIT OpraH
(mocamoBa 0cob6a) Mae MpaBO 3BIABHUTU MOPYIIHWKA Bijl aAMiHICTPATUBHOI
Bi/INIOBi1aJIbHOCTI, BPAXOBYIOUM XapaKTep BUYMHEHOTO TIPABOMOPYIIEHHS, 0CO0Y
HOPYIIHUKA, CTYIiHb HOTO BUHM, MAHOBUI CTaH, 0OCTaBUHM, IO IOM SIKIIY-
I0Th 1 OOTSIKYIOTh BiMOBIAAMbHICTh, OIIHUBIIK JOKa3W 32 CBOIM BHYTPIIIHIM
HepeKOHAHHAM, 1[0 TPYHTYEThCSA Ha BCeOIYHOMY, TOBHOMY il 00’€KTUBHOMY
MOCJIKeHH] BCiX 06CTaBWH CHPaBU B iX CYKYIHOCTI, KEPYIOUMCHh 3aKOHOM
1 TIPABOCBI/IOMICTIO.

[Tpu npomy B ynnnomy KYnAIl BincyTHi ik BUSHAUEHHS MOHATTS «MaJlO3HAY-
HICTb MPABONOPYIIEHHA» 3 HOro O3HAKaMu, Tak 1 YiTKUI MeXaHi3M peasisailtii
HOBHOBa)KeHHsI oprany (1mocagoBoi ocobu), 10 BUPILIYE CIpaBy IIPO aJMiHi-
CTpaTWBHE MPABOIOPYIIEHHS, 31 3BiJIbHEHHST 0COOM BiJl BiAMOBIaIbHOCTI Yepes
MaJIO3HAYHICTH aIMiHICTPATUBHOTO TIPABOIIOPYIIeHHS, 3a(hiKCOBAHOTO B aBTOMA-
TUYHOMY PEKUMI.

HasgBHuii ctan npaBoBoi HEBU3HAYEHOCTI, 3 OJHOr0 OOKY, Ja€ MiACTaByU OIiHIO-
BaTu noJiokeHHs ct. 22 KYnAIl gk goBouii iekyapaTuBHI Ta HEIOCTATHBO JTIEBI,
a B MPaKTUYHIN IJIOIIMHI CBIAYUTH IIPO BiIMIiHHOCTI B IPAaBOBOMY CTaTycCi 0Ci0,
SIKUX MOKe OyTH 3BiJIbHEHO BiJl BiAMOBIAAIBHOCTI 3aJI€KHO Bijl 3aCTOCOBAHOTO
pekuMy BUSIBJICHHS Ta (ikcallii aiIMiHICTPAaTUBHUX ITPABOMOPYIIIEHb.
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Ha mamry mymKy, 3a Takux 0OCTaBWH BUSIBJISIETHCSI OUE€BUIHOIO HETOCKOHATICTH
YUHHOTO TOPSIIKY MPUTATHEHHS /10 BiZIMOBIIATbHOCTI 32 TOPYIIEHHS MPaBUJI
JIOPOKHBOTO PyXY, 3a(hiKCOBaHI B aBTOMAaTUYHOMY PEKUMI, 3aITPOBA/PKEHHS SIKOTO
MaJsio Ha MeTi 3armobiraHHs MOPYIIEHHSM IPaBUJI JOPOKHBOTO PYXy Ha aBapiii-
HO-HeOe3eyHnX JIiISHKAaX aBTOMOOIIbHUX JIOPIT.

Cain 3a3HaumnTH, 110 BiANOBiHO 10 3BiTY HarionanapHoi nodinii Ykpainu,
y 2022 p. miaposiaMu maTpyJabHOI MOJIII, 3a pe3yabraTaMu POOOTH CHCTEMM
(hikcariii mopymeHb MpaBuJI JOPOKHBOTO PYXY B aBTOMATUIHOMY PEKMMi, BUHE-
CEeHOo 2 MJIH IIOCTAHOB, 3 AKNX BUKOHaHO 1,6 murH, 1o ctanosuth 80 % Bijx 3arajib-
HOI KiJibKOCTI. [Ipu 1bOMy 32 BUKOHAHUMHM ITOCTAaHOBAMU CITaueHo 1TpadiB HA
cymy 375 mutn rpH [2].

Y 2021 p. KiJbKiCTh TaKUX TIOCTAHOB CTaHOBMJIA 2,6 MJIH, 3 SIKUX OYJI0 BUKOHAHO
2,3 muH, 1o cTaHoBuTh 88 % Bix 3arasibHOI KijsibKocTi. [Ipy 1iboMy 3a BUKOHA-
HUMU TTOCTaHOBaMU ciiadeHo mrpadis Ha cymy 505,7 mun tpH [3].

He 3amepedytoun mpoTu JOPEYHOCTI 3aITPOBA/KEHHS CUCTEMU aBTOMATHUYHOI
dikcarii 1151 3abe3nedeHHst 6e3MeKr YYaCHUKIB JOPOKHBOTO PYXY, 3a3HAYMMO,
mo Harionanpaa mosinig Ykpainu y cBOIX 3BiTax He MOIIMPIOE CTATUCTUKY
pillieHb PO 3BiIbHEHHS 0Cib Bijl BiANOBiZAIBHOCTI 3a IIpaBONOPYIIeHHS, 3adik-
COBaHi B aBTOMaTUYHOMY PEKUMi, yepe3 MaJO03HAUHICTh TIpaBoONoOpyIieHb. Taka
CUTYyallisl MOKe IOSICHIOBATUCS HEBU3HAUEHICTIO I1i€l KaTeropii, ska 3BOJAUTH
pobOTYy IHOTO MPABOOXOPOHHOTO OPTaHy i3 3amobiraHHsT MPaBOMOPYITEHHSIM
y cdepi L0pOKHBOTO PyXYy BHKJIIOYHO 10 HPUTITHEHHS 0Cib 10 aaMiHicTpaTuB-
HOI BiJIIIOBI1a/IbHOCTI.

OueBHIHO, 32 TAKUX YMOB IOPUIUYHA CYTHICTb OIIHOYHOTO TIOHSTTS «MaJlO3HAY-
HICTH aJIMIHICTPATHUBHOTO MPABOMOPYIIEHHsI»> HAOYBa€ KJIIOYOBOTO 3HAYEHHS
JUUI PO3YMIHHSI IPUPO/IU IHCTUTYTY 3BIJIbHEHHS BiJl BIZIIIOBIIAJbHOCTL. Y 1IbOMY
KoHTeKcTi Mu norokyeMocd 3 O. 11. Xamxomepoto, SIKMiT HAaroJIoNIye Ha BasK-
JINBOCTI TEOPETUYHOTO OKPeCJIeHHS KPUTEPIiB 33718 MOAATBIIOT0 HOPMATUBHOTO
BU3HAUYEHHI MaJO3HAYHOCTI, 1X TapMOHi3allil 31 CKJIaJ0OM Ta BUJOM IPOCTYIIKY,
MOMEHTY BCTaHOBJIEHHSI MaJIO3HAYHOCTI Ta iH. [4].

Otxe, BIZICYTHICTh 3aKOHO/IABUOTO BU3HAYEHHS TMOHSATTS MAJIO3HAYHOCTI ajMi-
HICTPATUBHOTO MPABOIMOPYIIEHHS, HOTO KPUTEPIIB 1 KOHKPETHOTO MepesiKy
MPOCTYTIKIB, MOA0 SAKUX MOXKe OYTH 3aCTOCOBAHO I1HCTUTYT 3BIJIbHEHHS Bij
aIMiHICTPATUBHOI BiZINTOBIZIAIBHOCTI Y 3B’43KYy 3 MaJI0O3HAYHICTIO TIPABOTIOPY-
IIEHHS, a TAKOK HaJiJeHHs opraHiB (110caoBux 0c¢i0), 110 BUPILIYIOTh CIIPABU
PO a/IMiHICTPATUBHI MPABOIIOPYIIIEHHS, 3a(DiKCOBaHI B aBTOMAaTUYHOMY PEKUMI,
MMOBHOBAXXKEHHAMU isITU TIpU 3actocyBanHi cT. 22 KYnAIl na Bracuuii pos-
CYM, Y CYKYITHOCTi CTaHOBJISITh YMOBH JIJisl TIOPYIIEHHSI TIPaB 0cib, sIKi TPUTsI-
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raloThCs /10 BiAITIOBIIAIbHOCTI, Yepe3 HeMOKJINUBICTh 3BIJIBHUTH 1X BiJ TaKoi
BIJIIIOBIIAJIBHOCTI.

Taka cuTyailist He MOKE OI[HIOBATHCS SIK TPUIHSITHA, 10 aKTyaJIi3ye€ HeoOXi-
HICTb YHOPMYBaHHS SK MOHSATTS MaJO3HAYHOCTI aJIMiHICTPATUBHOTO IPAaBOIIO-
PYILIEHHS, TaK 1 3aKOHOJZ[aBYOTO BJOCKOHAJEHHHI TMOPAJKY 3BLIbHEHHSA Ha I[1i
mijgcTaBi 0cobu Biji BIAIIOBIAAABLHOCTI 32 IOPYIIEHHS IPABUJI AOPOKHBOIO PYXY,
3aikcoBaHi B aBTOMAaTUYHOMY PEKHMI.

Orusan nirepatypu

BuBuennio mutanHs BiIHOCHO-BU3HaUYeHNX Ta omiHouHnX HOpM KYmAIIL, no sxmx
HAJIEKUTh MOHATTS «MaJIO3HAYHICTh» aJIMIHICTPAaTUBHUX JIEJIIKTiB, IPUCBAYEHO
3HAYHY KiJBbKICTD MPaIlh BITYM3HSIHUX HAYKOBIIB. PO3'ICHEHHIO OKpeMUX TIPOOJIEM-
HUX MTUTaHb 3BIJIbHEHHA BiJl BIAMOBIIAIbHOCTI Yepe3 MaJIO3HAYHICTh a/IMIHICTPATUB-
HOTO TIPABOINOPYIIIEHHS, 1[0 BAHUKAIOTh Y 1TPABO3aCTOCOBHIN MPAKTUIIL, ITPU/ILJIEHO
yBary i B iH(hOpMaIiiHUX JINCTAX MEHTPAThHUX OPTaHiB BUKOHABUOI BJIA/IN.

OcHoBHUMU 3100yTKaMK B JOCJIKEHHI Ti€l TpobaeMr Ta iIHCTUTYTY 3BiJib-
HEeHHs 0CcOOM Bij afMiHICTPATUBHOI BiIIOBIZAJbHOCTI € Ipalli TAKUX BUEHUX, K
O. M. bannypka, O. bauyH, [O.I1. butaxk, C. B. Bepewmienko, 1. I1. Tosmocriuenxko,
C. T. Tonuapyk, €. B. [loxin, B. B. /lonenxko, T. O. Konomoenp, B. K. Konmakos,
A. T. Komswok, JI. M. JIyk’snens, L. /1. [Tactyx, /1. B. IIpuiimayenxo, C. O. Pe3Hik,
O. I1. Xamxonepa, B. K. Illkapymnara in. BorHoyac nmuTaHHS MOKJIMBOCTI 3BiJb-
HEHHs1 0cOOM BiJl BiAIMOBIIAIbHOCTI 32 afiMiHICTPATHBHI IIPaBOIOPYIIEHHS y cdepi
3abesredeHHsT 6e3IeKn JOPOKHBOTO PYXY, 3aiKCOBaHI B aBTOMATHYHOMY PEKIMI,
OKpeMO He JIOCJI/IPKYBAJIOCH, 10 BUJAETHCS HAM JOCUTDH aKTyaJIbHUM 3 OTJISILY
Ha KIJIbKICHI TIOKa3HUKH IIPABOIIOPYIIEHb TAKOIO BUY Ta T'YMaHICTUYHUIN BEKTOP
PO3BUTKY HAITIOHAJTBHOTO 3aKOHO/IABCTBA.

Jlocmimxytoun «Masio3Haune rpasomnopyiiertsy, C. O. Pe3nik BusHaunB 1OT0 K
NiHHA 3 (pOpMATbHUMU O3HAKAMU a/IMIHICTPATUBHOTO MPOCTYIIKY, 110 BUMHEHE
3 HeobepeKHOCTI ab0 32 06CTaBUH, SIKi MOM SIKIIYIOTh BiAmoBigaabHicTh. BoHO
He € TIKIJIMBUAM JIJIST IEPKABHOTO a0 rPOMaIChKOMY MOPSIZIKY, a PO3MIP IKOAN
DismUHIM /IOPUANIHIM 0cOOAM He TIOBMHEH TTEPEBUIILYBATH PO3MIPY MiHIMATBHOI
CaHKIIii, mepesbayeHoi 3aKOHOAABCTBOM 3a TaKe TPaBOMOPYIIEHHS [5].

MinicTepcTBO 10CTHIIT YKpaiHU CTOCOBHO MaJIO3HAYHOCTI aJiMiHICTPATUBHOTO
MIPaBOIIOPYIIIEHHS Ha/laBasio po3’sicHeHHs nosioxkenb KYnAII, naBeneni B indop-
Mmaritnomy Jsiceti Big 02.08.2013 p. Ne 6802-0-4-13/11, siki 3BoAATHCS /10 TOTO,
10 B KO;KHOMY KOHKPETHOMY BHIIAJIKy opraH (1ocaaoBa ocoba), yITOBHOBKEHUI
BUPILLYBaTU CIIPaBY, BUPILIYE NMUTAHHS PO BU3HAHHS JIsIHHS MaJIO3HAYHUM
caMocCTiitHo [6].
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Ha npomos:xkenus niaxony, 3anpononosanoro C. O. Pesnikowm, /lep:kaBHa
dickanpha cayxba Yipainu B sucti Bixg 11.09.2015 p. Ne 33814,/7/99-99-17-03-
01-17 pexomeHnmyBasia KBaIihiKyBaTH MPABOTOPYIIEHHS y chepi OMoAaTKyBaHHS
SIK MaJIO3HAYHE, SIKIIO CYMa, SIKa € TIPeIMETOM 00’€KTa CKJIajly MPaBOMOPYIIEHHS,
He niepesButirye 10 tpH [7].

¥ cBoto yepry, O. JI. JKusbiioB, po3BuBaioun 3a3Ha4eHUil MijXi/l, 3a1IPOTIOHYBaB
BB)KATU MAJIO3HAUHUM <«a/IMiHICTPATUBHE TTPABOTIOPYIIEHHS, IKe HEe CTAHOBUTD
BEJIMKOI CYCIIJIBHOI HNIKOAM Ta He 3aBJa€ 3HAYHUX 30MTKIB iHTEpecam ocobu,
nepskaBHUM abo CYCHIJIBHUM iHTepecaM i 3a BUMHEHHSI sIKOTO CAHKINER CTaTTi
nepeabayeHo nomepeKerHs abo mrpad y posMipi He Gijblie TPhOX HEONOJAT-
KOBYBaHUX MiHIMYMiB /10X0/1iB rpomMajisiny» |8, c. 97].

He morogusmucs i3 Takumu norssigamu, B. K. I'pumniyk, H. €. Makosetbka,
B. O. Pubaiiko 3anepedyBain HeOOXiJHICTb BpaxXyBaHHS MOBEAIHKK OCOOU IiCIst
BUYMHEHHS TIPABOTIOPYIIEHHS, a TAKOXK MOM SIKIITYIOUNX 00CTABUH 3211 KOHCTA-
Tallii MaJIO3HAYHOCTI TTpaBoropyIieHHs [9, c. 64].

OT:xe, BiICYTHICTh KOHCOJIZIOBAaHUX TIOTJISA/IIB HA BU3HAYEHHST MAJIO3HAYHOCTI
AJIMiHICTPATBHOTO TPABOIOPYIIEHHST 00YMOBIIOE aKTYaJbHICTh MTPOXOBKEHHS
JOCJIITHUTIBKUX PO3BIZIOK Y TIbOMY HAIPMi 31151 YIOCKOHAJIEHHS YWHHOTO 3aKO-
HOJ[ABCTBa Ta 3a0e3IIeYeHHS €JHOCTI [IPaBO3aCTOCOBYOL IIPAKTUK.

Marepiaim Ta MeTOAU

MeTomo0TiuHY OCHOBY JOCJIIKEHHS CTAHOBJSATH (DOPMATbHO-IOPUANIHUNA,
HOPiBHSLILHO-IIPABOBUI Ta JIOTIKO-IOPUANYHUIT METOAHU, sIKi OyJI0 BUKOPUCTAHO
B KOMILTEKCI 7St 3'siICyBaHHsI 0COOJUBOCTEH 3BiIbHEHHS OCiO Bijl BiAMOBimash-
HOCTi 3a aJMiHiCTpaTUBHI NpaBoNoOpylieHHs, 3adikcoBaHi B aBTOMaTUUYHOMY
peskumi. DopMaTbHO-IOPUAMYHUN METO AOCTIKEHHsST OYJI0 3aCTOCOBAHO ISt
JOCJIIKeHHS KaTeropil MaJO3HAauYHOCTI MPaBOMOPYIIEHHS dK MiJICTaBU J1d
3BiJIbHEHHS BiJl a/IMIHICTPATUBHOI BiJIOBIIAJbHOCTI, TTOBHOBa’KEHb OPTaHY
(1mocazoBoi 0co0M) i3 3aCTOCYBaHHS 0 0COOM «YCHOIO 3ayBaskKeHHS», BUJIIB
aJIMiHICTPATUBHUX MIPABOIIOPYIIIEHb, /10 SIKUX 32 YUHHUM 3aKOHOJIABCTBOM YKpa-
iHM 3aCTOCOBYEThCS aBTOMAaTHYHA (hiKcallist, Ta HOPSAAKY MPUTATHEHHS 0COOH /10
BIJIMTOBIZIATTBHOCTI 32 aJIMIHICTPATUBHI MPABONIOPYIIeHHS, 3a(hiKCcOBaHi B aBTOMa-
TUYHOMY PEKUMi. 3a JI0IIOMOT0I0 TOPiBHAJIBHO-TIPABOBOTO METO/Y BUSIBJIEHO
PO36IZKHOCTI MiK 3araJibHUM MOPSIIKOM 3BiIbHEHHS 0COOM BiJ aAMiHiCTPaTUBHOI
BIIMTOBIZIAJIBHOCTI HA Mi/ICTaBl MaJO3HAYHOCTI aJIMiHICTPAaTUBHOTO MPABOIMOPY-
HIEHHS Ta CIeliaJbHUM IOPS/IKOM 3BiJIbHEHHS BiJl TaKOl Bi/J[IIOBIIAJIbHOCTI 32
MaJIO3HAYHI MPaBOTOPYIIeHHs y cdepi 3abesneueHHst 6e3MeKn TOPOKHBOTO PYXY,
3ahikcoBaHi B aBTOMaTUYHOMY pekuMi. JIOTiKO-fopuaAnyHuii MeTo/ Mi3sHAHHS
JIaB 3MOTYy C(OPMYJIIOBATH MPOIO3UIlil 3 yIOCKOHAJEHHSI YNHHOTO 3aKOHO/IaB-
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CTBa YKpaiHu PO aJIMiHICTPATUBHI MTPABOIOPYIIEHHS B HAIIPSIMi 3aCTOCYBaHHS
KaTeropii «MaJI03HaYHOCTI a/IMIHICTPATUBHOTO MPABOIOPYUIEHHA» SIK IiJCTaBU
JUUIS 3BIJIbBHEHHS BiJl BiATIOBIIAIbHOCTI 32 TIOPYIIEHHS y cdepi T0POKHBOTO PYXY,
3ahikcoBaHi B aBTOMAaTUYHOMY PEKHMI.

Pe3ysbrati Ta 0OroBOpeHHs
Bu3znauenna manosnaunocmi

3Bakaro4yu Ha TEOPETHUUHi MiJIXOAW Ta MO3UIlil OPraHiB, SKi MW HaBEJH [JIs
OKPEeCJIEHHS TiIXO/iB /10 PO3YMIHHS MaJO3HAYHOCTI aIMiHICTPATUBHUX TTPABO-
MOpyIeHb, Ta aHasidyoun nojoxkenHs ct. 22 KYnAll, Bapro narosocutu, 1o
BU3HAUEHHS MAJI0O3HAYHOCTI aJMiHICTPATUBHOTO MPABOIOPYIIEHHS, SIKe CTa€
IiICTaBOIO /IS 3BiIbHEHHSI 0COOM Bij BiANOBiZAABHOCTI i3 3aCTOCYBAaHHSM /10
Hei YCHOTO 3ayBa’KeHHsI, 3/IICHIOETHCS HA TiICTaBl [UCKPEIiHHNX TTOBHOBAXKEHD
oprany (TI0cazioBoi 0coO1), SIKa YIIOBHOBasKEHA BUPINIYBATH CIIPaBY PO ajMiHi-
CTpPaTUBHE TIPABOMIOPYIITEHHS.

Takum opranoM (1ocazoBo0 0co6010) 3a crartamu 213, 222 KYnAll e sigmno-
Bi/IHO /IO TTOKJIQ/IEHUX HA HHOTO MOBHOBAKEHD TPAIIBHUK OPraHy YW MiAPO3/Iiay
HartionanbHoi nosmittii, akuii Mae creriajbHe 3BaHus [1].

[Tepenbauere ct. 22 KYuAll npaBo 3a3nadenoro cy0’exra 3BIbHUTH 0CO0Y Bif
aJIMIHICTPATUBHOI BIAINIOBIIAIbHOCTI Yepe3 MaJ03HAUYHICTh ITPAaBOINOPYIIEHHS
i OOMEXHUTHCH YCHUM 3ayBa’KEHHSIM, HA HAIIY IYMKY, MA€ Peasi30BYBATHCS
3 ypaxyBaHHSM 3aTBep/ixkeHuX Ypszom Ykpainu [Ipasun goposxuboro pyxy [10].

Tax, BignosigHo 10 1. 1.5 IIpaBu 10poKHBOTO PyXy /il 200 Ge3isAIbHICTD yuac-
HUKIB JIOPOKHBOTO PyXy Ta IHIIMX OCiO He MOBUHHI CTBOPIOBATH HEOE3IEKY UK
HEPENTKOY JUIST PYXY, 3arPOsKyBaTH KUTTIO 200 3[0POB’I0 TPOMAISTH, 3aB/laBaTh
MatepianbHux 30uTKiB. Oco0a, sTka CTBOPHUJIA TaKi yMOBH, 3000B’s13aHa HEraifHO
BJKUTH 3aXOJiB /10 3abe3redeHHst 6e3MeKn JTOPOKHBOTO PyXy Ha il TiISHITE
JIOPOTH Ta BXKUTU BCIX MOXKJIMBUX 3aXO/iB JI0O YCYHEHHS MEPEelIKo/l, a KO 11e
HEMOKJIUBO, TIOTIEPE/IUTH MTPO HUX IHIIUX YYACHUKIB JIOPOKHBOTO PYXY, TOBI/I0-
MUTH YHOBHOBasKeHUH Tmiaposain HarmionanbHoi modritiii, BaacHuka goporu abo
YIIOBHOBAKEHUHM HUM OPTaH.

3 Oorigay Ha BUKJAJeHe BU3HAUYEHHS IOJIIEeNChKUM MaJO3HAYHOCTI aJMiHi-
CTPATUBHOTO IMPABOTOPYIIEHHST Ma€ Bif0yBaTucs y pas3i BiACYTHOCTI 3HAYHOI
CYCIIJIBHOT KON Ta 3HAYHWX 30WMTKIB JlepKaBHUM ab0 CyCIIIbHUM iHTEepecam;
IIPUIIMHEHHS TIOPYIIeHHS [TpaBuJia J0POKHBOTO PYXY YU YCYHEHHS ITOPYHUITHUKOM
HACJIi/IKiB BUMHEHOTO HUM ITPABOIIOPYIIIEeHHS, He3HAUHOTO 3a po3MipaMu mTpadis,
nepeaOaYeHnX CaHKIISAMU 32 iX BUMHEHHS, TOILO.
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3acmocy6aumz YCHO20 3aYy6aHCeHHA

¥ KOHTeKCTI HAIOro JAOCTI/IZKEHHSI BAaPTO 3BEPHYTH yBary TakoxK Ha Te, 1110 yCHe
3ayBaskKeHHSI, IKUM BiAMOBiAHO 10 mostoskeHb cT. 22 KYIAIL Moxke oOMexuTHCS
cy0’€KT, 110 MPUTSTaE 0cO0Y /10 aAMIHICTPATUBHOI Bi/TIOBIIATbHOCTI, 3BIIBHUBIIN
Taky oco0y Bij BiAIOBiZaAbHOCTI Yepe3 MaJO3HAYHICTDh IPABOMOPYIIEHHS, K
OJIVH i3 TIoTiNechKMX 3ax0/1iB 3akoHoM Ykpainu «IIpo Hartionanbny modiiiios
MIPSIMO He BCTAHOBJIEHO.

Tak, i3 mim. 1, 2 4. 1 c1. 23 3a3HaueHOro 3aKoHy BOAYAETHCS, IO MO BiAmo-
BiJTHO /10 TIOKJIQJIEHNX Ha Hel 3aBaHb, 30KPeMa, 3/IIMCHIOE TIPEBEHTUBHY Ta TPOi-
JIAKTUYHY JisUUTBHICTD, CIIPSIMOBAHY Ha 3armobiraHHs BANHEHHSIM TTPaBOIOPYIIEHbD,
BJKMBAE Y MEKaxX CBOEI KOMIIETEHIIi1 3aX0/1iB A1 iX ycyHennsa [11].

He niepen6adeHo Take OBHOBasKEHHS MPaIliBHUKIB OPraHiB Ta IiIPO3IiIiB MoIi-
mii ani B [TpaBumax moposxkunoro pyxy [10], ani B [lopsiiky 3Beprentst ocodu, sika
JIOTYCTHJIa aJMiHICTpAaTHBHE TPABONOPYIIEHHS y chepi 3abe3nedeHHst Oe3meKn
JIOPOKHBOTO PYXY, /10 YIOBHOBA)KEHOTO Tiipo3/iay Harionaabhoi modriii [12].

3Bakatoun Ha BUMord 4. 2 ct. 19 Koncturytii Yikpainu [13], BiAnoBigHO 10 SKOI
OpraHu JIepsKaBHOI BJIAJN Ta OPraHW MICIIEBOTO CaMOBPSIAyBaHHsT 3000B’s13aHi
JISTH JIMINE Ha MiJACTaBi, B MeKaX MOBHOBa)KeHb Ta y CIOCIO, mo mepexbaderi
KoncTurytiieo Ta 3akoHaMu YKpainu, 3a3HadeHa BHIe OCOOIMBICTh CTABUTH TIi/[
CYMHIB MOXJIMBICTh CYBOPOTO AOTPUMaHHS 1MooxKeHb cT. 22 KYmAII i mpaso-
MIipHICTh 3aCTOCYBAHHS YCHOTO 3ayBaKeHHs IOJIIEHChKIM 0 0COOU, SIKY BiH
MOKe 3BLIBHUTHU BiJ| aJIMIHICTPATUBHOI BIAIOBIAJIBLHOCTI Yepe3 MaJIO3HAYHICTh
npaBoropyiieHHs. Taknii BUCHOBOK, Ha Hallle lepeKOHaHHS, HacamIlepe/l YKa3ye
Ha HeJOJIKU BiZIHOCHO HOBoro 3akony Ykpainu «IIpo Hamionansny modmittios,
a BKe MMOTiM — Ha nporasuau 3actapisioro KYnAll.

36invHenHs 6i0 8ionosidaavHocmi (8unamiu)

[Tpumitka 10 ct. 22 KYnAII MicTUTh BUHATKHU 010 MOKJIMBOCTI 11 32CTOCYBAHHS
JI0 TIPABOIIOPYIIEHD, Tepeadadennx 4. 4 cr. 121, 4. 5 ct. 122, crartsmu 1222, 1224
4. 3 c1. 123, vactunamu 2—-5 c1. 126 ta crarramu 130 ta 161" mporo Kozekcy [1].

AmiHicTpaTHBHA BiANOBIZAIBHICTH OCi6 3a MpaBoNOpyIIeHHs ¥ cdepi 3abe3re-
YyeHHsT Oe31eKH JTOPOKHBOTO PyXY, 3ahiKCOBaHI B aBTOMAaTHYHOMY PEKIMMi, BCTa-
nossieHa ct. 142 KYnAIl. Ckiaau BiiIIOBiIHUX TIPOCTYIIKIB KOHKPETU3YIOTHCS
B ocobsuBiit yactuni Komekcy, 30KpemMa y mMoJoKeHHsaX dyacTu 1—4 cr. 122
(TIepeBUIIEHHST BCTAHOBJIEHNX OOMEKEHb MIBUAKOCTI PyXy TPAHCIIOPTHUX 3aCO0IB,
poisay Ha 3a00POHHUN CUTHAM CBITIO(hOpa, MOPYIIIEHHS TPABUJI 3YITUHKH, CTO-
STHKH, TIOPYIIIEHHSI YCTAaHOBJIEHOT JIJIst TPAHCIIOPTHUX 3aCO6IB 3a00POHI PYyXaTHCST
CMYTOIO JIJIst MAPIIPYTHUX TPAHCIIOPTHHUX 3aCO0IB, TPOTYyapaMy YK IIIOXiAHUMUI
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JIOpI’KKaMu, BUI3Zly Ha CMYTY 3YCTPIUHOIO pyxy), a Takox 4. 1 ct. 123 (1opy-
IEeHHS TPaBUJI PyXy uepe3 3aJi3HUYHUM Tepei3, KpiM B'i3/ly Ha 3aTi3HUIHUN
nepeis/ y BUIaAKax, KO pyx depes mepeisn 3aboponennit) KYnAIl [1].

[{pboMy cricKy TIOBHOIO MipOIO BIiJIIIOBIJIa€ TAKOK TePeJiK MTPaBOIOPYIIEeHb, 1110
BCTAHOBJIIOIOTHCST 3a JIOTIOMOTOIO cucTeMu (ikcallii aaMiHiCTPaTUBHUX MPaBO-
nopyiieHs y chepi 3abesrnedeHHst 6e3MeKn JOPOKHBOTO PYXY B aBTOMATHUHOMY
pexxuMi, GyHKIIIOHYBaHHS SIKOI peryiaMeHTOBaHO ojHoliMeHHUM [lopsiakowm,
3aTBep/keHuM Ypsjaom Ykpainu 10.11.2017 p. [12].

Y cBoio yepry, 3i amicty npuMiTku 0 cT. 22 KYmAIT B6agaeThes, Mo 3 mepesiky
aJIMiHICTPATUBHUX IIPABOIOPYIIEHb, 34 BUMHEHHS SKUX 0COOy He MOXKe OyTH
3BIJIbHEHO BiJl a/IMIHICTPATUBHOI BI/INIOBI/IATbHOCTI Yyepe3 MaJIO3HAYHICTh TIpa-
BOTIOPYIIEHHS, JinIlle JeKiJbKa Mi/IATal0oTh BiNOBIIHO 10 YnHHOTO Ilopsaaky
(pikcarrii B aBTOMaTUIHOMY PEKUMi, a caMe: 3yIIMHKA YU CTOSHKA TPAHCIIOPTHUX
3ac0o0iB Ha MiCIISIX, 1[0 TO3HAYEH] BIAMOBIAHUME JOPOKHIMU 3HAKaMK a00 JOPOK-
HBOIO PO3MITKOIO, Ha SIKUX /I03BOJIEHO 3YITUHKY YU CTOSIHKY JIAIIE TPAHCTOPTHUX
3ac00iB, AKMMM KepyIOTh BOZIL 3 iHBasigHicTIO 200 BOAIl, SIKi 1I€peBO3ATh 0CiO
3 IHBaMiIHICTIO (KPIM BUIMA/IKIB BUMYIIEHOI CTOSIHKM), a TaK CaMO CTBOPEHHS
IHePENIKOo/] BOAISM 3 IHBaMAHICTIO 200 BOAISIM, SIKi 11€peBO3sATh 0Ci0 3 IHBAJIIIHI-
CTIO, y 3yNUHI[ YU CTOSIHIN KePOBAaHUX HUMMU TPAHCIIOPTHUX 3ac0o6iB (4. 5 cT. 122
K¥YnAIll), a takok B'i3/1 Ha 3aTi3HUYHUN TIEepei3]] y BUIAJKaX, KOJU PyX depe3
nepeis/ 3a00pOHEHMIT, BYUMHEHUH TIi/] Yac HaJaHHS TOCIYT 3 TePEeBE3EHHsI TTacasKu-
piB abo mizx yac nepeseserns Hebesneunnx BanTaxis (4. 3 cr. 123 KYuAIl) [1].

[HITUX MpsSMUX 0OMEKeHDb MO0 3aCTOCyBaHHsI TMoJ0KeHb cT. 22 KYmAII mpo
3BIJIbHEHHS BiJl Bi/IIIOBI/IATIbHOCTI Yepe3 MaJI03HAYHICTD [TPaBOIIOPYIIeHHS y cdepi
3abe3riedeHtst Oe3MeKN JTOPOKHBOTO PYXY, 3a(hiKCOBAHOTO B ABTOMATHYHOMY
PEeXXNMi, 3aKOHOM He BCTAHOBJIEHO.

OTike, CKIaaM aAMiHICTPAaTUBHUX IIPABONOPYIIEHb, HepeabayeHnX SK 4acTu-
Hamu 1-4 ct1. 122, 4. 1 c1. 123 KYnAll, tak i 1. 7 3a3nHadenoro lopsky, 1iskom
MO’KYTbh OI[IHIOBATHUCS YHOBHOBasKE€HOIO MOCAA0BOIO 0CO00I0, sKa PO3TJISIIAE
CIIPaBU 1PO Q/IMiHICTPATUBHI IIPABOIOPYIIIEHHS, 3a(iKCOBaHI B aBTOMATUYHOMY
peskuMi, IK Masto3HauHi. J[o TakuX CKIQIiB a/IMIHICTPAaTUBHUX MTOPYIIEHb, IIPUMi-
POM, MO’KHA BiJTHECTH TE€PEBUIIIEHHST BCTAHOBJIEHNX 0OMEKeHb MIBUAKOCTI PyXY
TPAHCIIOPTHUX 3ac00iB Ta MOPYIIEHHS MMPABUJI 3allMHKNA i CTOSHKU aBTOTpPaH-
CIIOPTHUX 3ac00iB, il 1010 BUNHEHHS SIKUX CJIi/I KBaTihiKyBaTH, 3BaKaloun Ha
00’eKTHUBHI 0O6CTaBUHY aAMiHICTPATUBHOIO IIPABOIOPYIIEHHS.

Hacnioku 36inrvnenns

Bapro 3asuauntu, 1mo 3rigHo 3 4. 1 cr. 284 KYnAIl opran (mocamosa ocoba)
BUHOCUTDH OJIHY 3 IIOCTAHOB 11p0: 1) HaKIa/eHHs aJIMiHICTPATUBHOIO CTATHEHHS;
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2) 3acTocyBaHHS 3aXO/IiB BILUTMBY, nependadennx ct. 24! Koaekcy; 3) 3akputrst
CIIPaBU.

3a 4. 2 ct. 284 KYAIl noctanoBa 1mpo 3aKpUTTS CIIPaBU BUHOCUTHCS TTPU OTOJIO-
menHi ycHoro 3ayBaskenHst (ct. 22 KYnAIl), a Takox 1pu HassBHOCTI 0OCTaBUH,
nepenbavenux cr. 247 mporo Kogexey [1].

OTske, IpM 3aCTOCYBaHHI 3araJbHUX MOJOKeHDb cT. 22 KYnAIll, mo, ax Mu Bxke
BCTAaHOBWUJTM, HE MICTUTh BUHSATKIB IOJ0 1i 3aCTOCYBaHHS 10 TIPABOIOPYIIEHb,
3ahiKCOBaHMX B aBTOMATUYHOMY PEXUMi, TIPU 3BLIbHEHHI 0COOM BiJl ajMiHi-
CTPATUBHOI BiJINIOBI/IaJIbHOCTI 32 MAJIO3HAYHICTIO /IISTHHSL TA OTOJIONIEHHI YCHOTO
3ayBaskKeHHST Ma€ JOTPUMYBATHCS BUMOTaA TIPO 0OOB’SIBKOBICTh 3aKPUTTSI CIIPABH.

Xoua, gk cayurHo HaroJiommeno B. O. HeBg10BcbknM, MMiICTABOIO /1T 3aKPUTTS
cripaBH, 3a 3MicToM 4. 2 cT. 284 KYnAll, € He Maslo3HAYHICTD MisIHHS 1 He 3BiJIb-
HEHHSI 0COOM Bijl aJMiHICTPaTUBHOI BiAIOBIJaJbHOCTI BiAMOBiAHO 10 CT. 22
KYnAll a orosiomenns ycHoro sayBaxkeHHsl. Buenuii BBajkae, 1110 BCTAHOBJICHHS
Ii/l Yac PO3TJISANY MAJTO3HAYHOCTI JIISHHS € JIOKA30M BIiJICYTHOCTI CKJAIy a/iMi-
HICTPATUBHOTO TTPABOMOPYIIIEHHS, & TOMY 3aKPUTTS TTPOBAKEHHS Y CIIPaBi TIPO
a[IMiHiCTpaTHBHE TIPABOIIOPYIIEHHS Ma€ BisOyBaTucst Ha mifcrtasi m. 1 4. 1 ct. 247
KVYnAIl, 1o, i Ha Hall MOTJIsi, € OLIBII OPUANIHO TpUiHATHUM |14, ¢. 215].

CTOCOBHO CIIpaB PO aJMiHICTpaTHBHI TPaBOMOPYIIeHHs y cdepi 3ade3neueH st
6e3MeKn JOPOKHBOTO PyXY, 3a(DiKCOBaHI B aBTOMATHYHOMY PEKIMIi, 3aKOHOIaBEIh
BU3HAUMB JJIs BKa3aHO1 KaTeropii JAEiKTiB BUKIIOUHI MiCTaBN 3BiTbHEHHS Bij
BI/ITIOBIZIATBHOCTI, sIKi BIOPSIZIKYBAB y mosiokeHHsx ct. 279° KYnAll ta copmy-
JIIOBAB y BUTJISI IBOX OKPEMHUX YMOB:

1) gKI0 ocoba, sika IPUTITAEThC 10 aMiHICTPaTUBHOI Bi/IIOBIJaIbHOCTI, Haiaaa
JNIOKYMEHT, SIKMI TiTBEP/KYE, 1110 10 MOMEHTY BUMHEHHS IPAaBOIIOPYIIEHHS
TPaHCIIOPTHUH 3acib (HOMepHUil 3HaK) BUOYB 3 1i BOJOAIHHS BHACIILOK IIPOTH-
NPAaBHUX il IHIIMX 0Ci0;

2) sakmo ocoba, sika KepyBaja TPAHCIIOPTHUM 3aCOO0OM Ha MOMEHT BUYHMHEHHS
3a3HAYEHOTO TPABOTOPYIIEHHS, 3BEPHYJIACS 0COOMCTO 0 YITOBHOBAKEHOTO
OpTraHy i3 3agdBOI0 TTPO BU3HAHHS 3a3HAUYE€HOTrO (PaKkTy Ta Hajajla J0Ka3u CIJIATU
mrpady.

Taxuil mopsifoK AieTami3oBaHO B 3rajlaHoMy Hamu padiiie [lopsiiky 3BepHeHHS
ocobw, siKa JIOTyCTUIa aIMiHICTpAaTHBHE TIPABOIOPYIIEHHs ¥ cepi 3abe3rnedeHHsI
6e3meKn J0POKHBOTO PYXY, 0 YIIOBHOBasKEHOTO iposainy HarioHanbHOI moJti-
1ii [12], srigHo 3 IKUM mepexbadeHo 3MEHIIeHHsT po3Mipy mTpady 3a BUMHEHE
MpaBoIOpyIIeHHs, 3adikcoBaHe B aBTOMATUYHOMY PEKUMi, a He 3BIJIbHEHHS Bijl
BI/ITOBIIATBHOCTI 32 HBOTO Yepe3 BCTAHOBJICHY MaJIO3HAYHICTD.
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[. JI. ITacTyx, aHamni3ytoun 3a3HadyeHuil Buiie audepeHiiioBaHuil miixii 3aKOHO-
JIABIIS 1I0/I0 BU3HAYEHHST YMOB 3BUIBHEHHS Bijl aIMiHICTPATUBHOI BiITIOBIIa/IbHO-
CTi, AINIIOB BUCHOBKIB, 0 TaKe 3BIIbHEHHS MOKe BiOyBaTuCs y ABOX (hopMax:
1) Aucrmo3nTUBHIN — KO 3BIJIBHEHHS BiJl Bi/IMTOBIIAJIbHOCTI 3a7I€KUTh Bijl a/iMi-
HICTPAaTUBHOIO PO3CYAY YIOBHOBAaKEHUX OCIO, OCKIIbKM IiACTaBU /IS IIHOIO
3aKOHO/IABYO YiTKO He BU3HAYEHI;

2) iMmepatuBHil — Koim 0cob6a (hOPMaTbHO BUMHSIE aAMiHICTPATUBHUMN IIPO-
CTYIIOK, ajie T/IJIATa€ 3BiIIbHEHHIO BiJl BIATIOBIZAJbHOCTI 32 MEBHUX OOCTaBUH,
HaBiTh KOJIM CIIPaBY IIO/I0 TAKOTO MPOCTYIIKY BKe po3risgHyTo. /o Takux mpa-
BOIOPYIIIEHb BUEHUH BiJIHIC i TPOCTYTKU Y cepi JOPOKHBOTO PyXy, 3adikcoBaHi
B aBTOMaTHUYHOMY peskumi [15, c. 47—48].

Omnak MU Taki TOTJISIIN TTO/IJITEMO JIUIIE YaCTKOBO, CaMe 3BayKAIOUM Ha 3rajlaHi
Hamu nipurucy 4. 2 ¢t. 19 Koncruryiii Ykpainn.

[Tpu npomy 3a npaBoBuUM BUCHOBKOM Bepxonoro Cyny BUPillleHHSI TTUTaHHS
PO 3BiJIbHEHHS TTOPYITHUKA BiJl aZIMiHICTPATUBHOI Bi/INMOBIIA/IBHOCTI Ta 3aKPUTTS
MIPOBA/IPKEHHS 110 CIIPaBi PO aJMiHICTPATUBHE MPABOIOPYIIEHHS HAJIEKUTb
10 KOMIIETEHIii opraHy, Mo MpUiiMaB PillleHHs PO MPUTITHEHHS 0co0U 110
aZIMiHICTPAaTUBHOI BiAMOBiAabHOCTI, 200 Opramy, sIKWil PO3TJSIAE CKAPTY Ha
ITIOCTAHOBY II0 CIIPaBl IIPO aJMIHICTPATUBHE IIPABOIOPYIICHHS, BIAIIOBIAHO /0
nosoxkeab KYnAII (1. 32 nmocranoBu Bepxosuoro Cyny Big 12.12.2019 p.
y crpaBi Ne 678/568/17) [16].

3rigno 3 [HeTpyKItieo 3 oGopMIeHHS MOJIIEeNChKUMA MaTepiajiiB PO aJMiHi-
CTpPaTHBHI ITPaBONOPYIIEeHHsS y cdepi 3abe3redeHHst 6e3MeKn T0POKHBOTO PYXY,
3achikcoBaHi He B aBTOMAaTUIHOMY pekumi [17], mooKeHHsT SIKO1 y3To/I’KeHi i3
npunucamu 3rajganoi suiie ct. 279° KYnAll, y pasi 3BisibHEHHST BiANOBIAaIbHOT
ocobwu, 3azHauenoi y 4. 1 cr. 14> Komexkcy, abo ocobu, sika BBe3Jia TPAHCIIOPTHII
3acib Ha TepuTOPil0 YKpaiHu, BijJ ajAMiHICTPaTHUBHOI BiAIIOBIAaJIbHOCTI:

1) y mepIioMy BUIAJIKY, KOJU 0c00a, sika MPUTATAETHCS 10 aIMiHICTPaTHBHOI Bijl-
MOBIIaJIbHOCTI, HaJlajla IOKYMEHT Ha MiJITBeP/IsKEHHS MPOTUTTPABHUX il 1HIINX
oci6 1mo/0 i TpaHCcHopTHOrO 3aco0y (HOMEPHOTO 3HAKY), BUHECEHA MMOCTaHOBA
PO MPUTATHEHHS /10 a/IMiHICTPATUBHOI BiIOBIZIATBHOCTI CKACOBYETHCI TUM
opranoM (T10ca0BOI0 0COO0T0), AKUI ii BUHIC;

2) y apyromy — y pasi HaJXOJKE€HHS 3adBU MPO BU3HAHHS (PaKTy BUNHEHHS
aJIMiHICTPATUBHOTO MPABOIOPYIIEHHS Ta HA/JaHHS 3TOAM HA TMPUTIATHEHHS [0
aJIMiHICTPATUBHOI Bi/IITOBI/IAJIbHOCTI Bi/l peaJibHOTO BUHYBATIIS, /10 BUHECEHOI
MOCTAaHOBU BHOCSITHCSI 3MIHM TI[0/I0 BU3HAYEHHST CYO'€KTOM TPABOMOPYIIEHHS
ocobu, sika (aKTUIHO KepyBajia TPAHCIIOPTHUM 3aCO00M Y MOMEHT BUMHEHHS
MPaBOMOPYIIEeHHS, 3a(iKCOBAHOTO B aBTOMATUYHOMY pPeXnMi abo B pesknMi
oTozitomku (Bizeozanucy).
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Bopnouac, ckacyBaHHSI IOCTAHOBU € OJIHUM 13 MOKJIMBUX Pe3yJbTaTiB PO3TJISALY
CKapru Ha IOCTAHOBY IO CIIpaBi MPO aJMiHiCTpaTUBHE ITPABONOPYIIEHHS 3a
HacJiIKaMU 1i OCKap;KeHHs, 1[0 TOBHOI0 MipOI0 BIJIMOBI/Ia€ TOJOKEHHSM CTa-
teit 288 ta 293 KYnAIl, Ta He Moke OyTH HaCJiZKOM 3BiJIbHEHHSI 0COOM Bijl
azMiHicTpaTUBHOI BifmoBigaabHocTi. TuM Oisblie, 32 HACIKAMU 3aCTOCYBAHHS
TAKOrO IHCTUTYTY, IOPUJMYHO HENPUITHATHOIO HaM BUJAETHCS 1HII[IaTHBA 3aKO-
HOZIABIIS 1[0/I0 MOKJIMBOCTI BHECEHHS 3MiH /IO IOCTAHOBU PO aJIMiHICTPATUBHE
MPaBOMOPYIIIEHHST B YaCTHHI BU3HAYEHHsI Cy0’'€KTa TpaBOMOpPYIIeHHs. Dibii
JIOTIYHUM Yy TAaKOMY BUIIQ/IKy BBA)KAEMO 3aCTOCYBaHHS 10J0KeHb 11. 1 u. 1 cT. 247
KYnAll momo 3akpuTTst cripaBu 3a BiJICYTHOCTI CKJAAy aAMiHiCTPaTUBHOTO
IIPaBOIOPYIIEHHS.

Ha mamry nymKy, BUpINleHHs 3aBIaHHs i3 3aM00iTaHHS MOPYIIEHHSIM TTPABUJI
JIOPO’KHBOTO PYXY HE MOKe 3BOJAMTHCS BUKJIOYHO /10 TIPUTSITHEHHS /10 BiJITIOBI-
JAJIBHOCTI «BiAMOBiaIbHNX 0CiO», BU3HAYCHHS AKUX HaBeaeHo B cT. 142 KYmAIL
(BJIACHWK TPAHCIOPTHOTO 3ac00y, HAJEKHUI KOPHUCTyBad, 0co0a, sika BBe3Ja
TPAHCIIOPTHUI 3aci6 Ha TepUTOpPit0 YKpaiHH, TOIIO).

Sk caymHo 3ayBaxknia I. Crpukaiite-JlaTymnHCbKa, TPU 3aCTOCYBaHHI OYy/Ib-
SIKUX TEXHOJIOTIH Yy JiepKaBHOMY CeKTopi mepeayciM Mae 6yTu 3abesiedeHe Bep-
XOBEHCTBO TIPaBa, 30KpeMa HaJle;KHUH 3axucT 1npas goaniu |18, c. 40].

T. CauHbKO Ta iHIN HAYKOBII HaroJIONIyioTh Ha TOMY, IIO came TPUHIIAI TPO-
HOPLIIHOCTI, K CKJIaZI0BA YaCTHUHA IPUHIUITY BEPXOBEHCTBA 1IPaBa, € OCHOBHUM
N1 BUBHAUEHHS MeXK I1paB JIIOJUHUA. 3MICT I[bOTO OCHOBOIOJIOKHOTO TIPUHITUITY
BUSIBJISIETHCST Y TPOIOPILIITHO PO3YMHOMY CITiBBiTHOIIEHH] MiK MeTOI 0OMe-
JKEHHS TIEBHOTO TIpaBa JIOJNHU Ta 3aC00aMHU, 10 BUKOPUCTOBYIOTHCS IEP/KABOIO
miist iioro oomexenns [19, c. 176].

3ayBaskMMO, YMHHWIT TIOPSIZIOK He Jiniiie He 3abe31euye JOTPUMAHHS MPaB yCix
YUYACHHKIB JIOPOKHBOTO PYXY, a if, 30KpeMa, 0OMeKy€e mpaBa 0Ci0, SIKMX OpraHu
MaTPYJAbHOI TMOJIIiT MPUTATAIOTH 0 BiJIIOBIAIBHOCTI 3a aJMiHICTpAaTUBHI Ipa-
BOIIOPYIIIeHHS, 3a(piKCOBaHI B aBTOMAaTUYHOMY PEKUMI.

HaTomicTh 100y10Ba 1eMOKPATHYHOI, TPABOBOI IEPKaBY Ta BXOKEHHST YKPaiH!
710 €EBPOIIENCHKOI CUCTEMU 3aXUCTY TIPaB JIIOJAWMHY TIOBUHHI MaTH Miclle B peajibHO-
CTi, @ TAaKOXX MiITPUMYBATUCS BIJITIOBITHOIO BHYTPIIIHBOIO Ta 30BHINIHBOIO TTOJIi-
TUKOIO KpalHU IIOJI0 TPaB JIOAWHY, TAPMOHI30BAaHOIO CUCTEMOIO 3aKOHOIABUMX
aKTiB Ta peaJIbLHUMKM MeXaHi3MaMi rapaHTiii ocHOBHUX cBobox [20, ¢. 9].

Bapro pestomyBaTH, M0 0COOJMBOCTI 3aCTOCYBaHHSI 1HCTUTYTY 3BiJIbHEHHSI
oci6 Bi BiAMOBimaabHOCTI 3a ajMiHiCTPaTUBHI TpaBOMOpyIIeHHs, 3adikcoBaHi
B aBTOMAaTUYHOMY Pe€XKUMIi, He MOXKYTb OI[IHIOBATH HOr0 AK TaKuii, 1110 IIOBHOIO
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Mipoto BifnoBizae 3aBiaanHsaM Kozexkcy Ykpainu mpo ajMiHICTpaTUBHI MPaBo-
HOPYIIEHHS, BUSHAYEHUM Y #oro cT. 1, ajyKe 3a1mobiraHHs IIpaBOIIOPYILEHHIIM,
BUXOBaHHS TPOMA/ISIH Y JIyCi TOUHOTO 1 HEYXUJIBHOTO o/iep:kanss KoHeTuTyiiii i
3aKOHIB YKpaiHu, oBaru Jio 1pas, 4YecTi i TIZIHOCTI IHITUX TPOMAJISH, 10 TTPaBUJI
CIIBKUTTS, CYMJIIHHOTO BUKOHAHHS CBOiX 0OOB’SI3KiB, BiIIOBIIaIbHOCTI TEPE]T
CYCIILJIBCTBOM Ma€ 3BOJAMTHUCS He JIMIIE 0 MPUTATHEHHS 0COOM JI0 aiMiHiCTpaTUB-
HOI BIiJIITOBIIAJIBHOCTI, 2 HaBIaKMW — 3BiJIbHEHHS Bij Hel 32 BCTAHOBJIEHUMH 3aK0-
HOM TIiJICTABAMU Ta Y BU3HAYEHOMY HUM TOPSIIKY. TrM OLIbII, TaKe TBEPKEHHS
AKTYaJi3y€EThCST OCOOTMBOCTIMU MOPSIIKY TIPUTSTHEHHSI 0 BiMOBiIaJbHOCTI
0cobu 32 MOPYIIeHHs IIPaBUJI JOPOKHBOIO PyXYy, 3adiKCOBaHI B aBTOMATHYHOMY
PEeKMMi, KO TaKkoio 0CO00I0 3a 3arajJibHUM IPABUJIOM BU3HAETHCS <BiJIO-
BijasbHa 0coba», a He ocoba, sika Oe3locepeHbO BUMHU/IA aMiHICTpaTUBHE
MIPABOTIOPYIIEHHS.

BucuoBku

VY 3araJbHOMY PO3YyMIiHHI HAsBHICTh HU3KU IPOOJIEM 3aKOHOAABCTBA PO a/Mi-
HICTpaTUBHI PABOINOPYIIEHHS Y MOCIKYBaHill cdepi mepeayciM mosicHio-
€THCSI HEBU3HAYCHICTIO IOPUIMYHOI TTPUPOAN MAJTO3HAYHOCTI aIMIHICTPATUBHOTO
MIPABOIIOPYIIEHHS.

Xoua oOMeskeHHsT 3acTocyBaHHs mojoxkerb cT. 22 KYnAIl mo aaminicTpa-
TUBHUX TIPABOMOPYIIEHb y cdepi 3abesnedeHHst 6e3MeKN TOPOKHBOTO PYXY,
3ahikCOBAaHMX B aBTOMAaTUYHOMY PEXHUMi, TIPsIMO He TiepeadadeHo 3aKoHOM,
peastizailisi yHoBHOBAKEHUM OPTaHOM aJIMiHICTPATUBHOTO PO3CYy MO0 BU3HA-
YEeHHST MaJIO3HAYHOCTI TAKOTO JisTHHS 0OMeXeHa BUHSTKOM, SIKUH BCTAHOBJIEHO
y cTarTsax 33 «3arajbHi NpaBuja HaKJIAJeHHS CTATHEHHS 3a aJMiHICTpAaTUBHE
npaBoropyiieHHs», 268 «IIpaBa ocobu, sika TPUTITAETHCS 0 aAMiHICTPaTUBHOI
BignosiganabpHOCTI», 280 «Ob6CTaBUHM, 1O MiAAATAIOTH 3’ICYBAHHIO TIPU PO3IJISIA
cIipaBu PO aAMiHicTpaTuBHEe npaBonopynienHs» KYnAIl. 3a BiacyTHocTi
B YIOBHOBa)KEHOTO opraHy (1mocagoBoi 0cobm) 0OO0B’sI3KY MIOA0 3’sCyBaHHS
BCiX 00OCTaBUH, gKi MaiOTh 3HAUEHHS JJIS IIPAaBUIBHOTO BUPIIIEHHS CIIPaBH,
a B ocobu, sIKa MPUTATAETHCS 0 aAMiHICTPATUBHOI BiAIOBiaJIbHOCTI, IIpaBa
HaZaTh OCOOUCTI MOSICHEHHS TO/0 X 0OCTABWH, MOKJINUBICTDH 3BiTbHEHHS
OCTaHHbOI BiJl aZAIMiHICTPATUBHOI BiANOBIJaJbHOCTI y nopsaky cT. 22 KYnAll
HiBesoeThed. Bognouac KogekcoMm mpo agiMiHiCTpaTUBHI MPaBONOPYIIEHHS
i 3akonoMm Ykpainm «lIIpo Harmionanpuy mouiniio» 3acTocyBaHHS yIOBHOBA-
JKEHUM TIPalliBHUKOM OPraHy 4u IiIPO3/1JIy IOJIIil YCHOTO 3ayBaKeHHS IIpU
3BiJTbHEHHI 0COOM Bijl BiAMOBIAAIbHOCTI 3a aZMiHICTPATUBHI TIPABOTIOPYIIIEHHS,
3aikcoBaHi B aBTOMaTUYHOMY PEXKMMI, YiTKO He IepeadadeHo, Mo A03BOJISIE
oliHioBaTH CT. 22 11boro Kojekcy sk peKaapaTuBHY.
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BuxsttouHi mijicTaBu 3BiJIbHEHHST TIOPYITHUKA BiJl BiJIIIOBIIAJIbHOCTI 32 BUMHEHHST
a/IMiHICTPaTHBHUX TIPABOIOPYIIeHb ¥ cdepi 3abe3redeHHs 6e3eKn T0POKHBOTO
pyxy, 3apiKCOBaHUX B aBTOMATUYHOMY PE€KMMi, HE BIJINIOBi/Ial0Th MMPABOBili
NIPUPOAL IHCTUTYTY 3BIJIbHEHHS B/l aJIMIHICTPAaTUBHOI BIANOBIJAIBHOCTI, aJI5Ke
(hakTHYHO 3ajIesKaTh BiJl CIPOMOYKHOCTI 0COOU, KA IPUTATAETHCS 10 aJMiHi-
CTPATUBHOI Bi/IIIOBI/JAJIbHOCTI, JIOBECTU CBOIO HEBUHYBATICTh, 30KPEMA, IIJIIXOM
BUMHEHHS aKTUBHUX /il BiIHOCHO (DaKTUYHUX MPABOIOPYIITHUKIB.

Kpim TOrO0, BBaskaeMo, 1110 3aCTOCYBaHHS IHCTUTYTY 3BIJIbHEHHS Bijl Bi/IITOBI/IaIb-
HOCTI JI0 /IMIHICTPaTUBHUX TIPABOTIOPYIIIEeHb, sKi 3adikcoBaHI B aBTOMAaTUYHOMY
PeXNMi, He IOBUHHO MaTH JIMIIEe BUHATKOBHUI Xapakrep, a Ma€ OyTH peasizoBaHe
i Ha 3araJbHMX 3acajax, nepeadavenux cr. 22 KYnAll, y 38’s3Ky i3 Ma/o3HaYHi-
CTIO TIPABOMIOPYIITEHHS.
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Anoranisa

Axmyanoricmv poseioku noaseae 6 00caioxrcenni enepeemuunoi nosimuxu €eponeticorozo
Cowsy (€EC) 3 o210y na pocilicoky azpeciio npomu Yxpainu. 3asnaueno, uo npomsi-
20M OCMAHHIX Oecsmuiimy NOCMAUanHsl, 60J00IHHS 1 KOHMPOLL HAO eHepeopecypcamu
BUKOPUCTNOBYIOMBCSL POCIEI K THCIPYMEHM CEOEL 306HIUHbOT NOMIMUKU ONLsl NOCULCHIS
NOIMUYUHO20 6NAUBY He JuUle HA NOCMPAOSHCOKOMY NPOCMOPI, a i Ha 0epircas-uieHie
€C. ITid uac necnposoxosanoi pocilicvkoi azpecii w00 Ykpainu enepzemuuna noiimuxa
BUKOPUCTMOBYEMBCS MOCKBOIO SIK eHepzemuuna 36pos (6umoza naamumu pyobiimu 3a 2as;
3ynunens 2a3onocmauanis 00 okpemux depacas-unenic €C, soxpema Ionvwyi, Borzapii,
Dinnsndii; smenwenns 06csazie nocmauarist <IliGHiuHUM NOMOKOM>; 1ZHOPYEAHIS NOTYHC-
nocmetl yxpaincokoi I'TC; npogokysanus 3pocmanns yin Ha 2a3), HACAIOKOM 3aCmocy-
sanns axoi cmana zocmpa enepzemuyna xpuda ¢ €C. Ile cnonyxano €C i nayionanvii
Yypaou Oepircas-uienis 60amucs 00 Cyymmesoz0 KOpezyeanis C0E enepzemuunoi noJimuxu
30715 NOOONAHHSL KPUSL T YHEMONCTUBTEHHS 2308020 WAHMANCY EBGPONEUCHKUX 0epIcas sk
maninyasyii s 06x00y AHMUPOCIICOKUX CAHKUITL | NOJIMUYHO020 MUCKY 3 METNOI0 GIOMOBU
6id niompumxu Yepainu. Mema cmammi nonsizae 6 docuioxcenni npobiem 3abesnevenist
enepzemuunoi 6esnexu €C ma 020 0epicag-uienis 3a Yymos enepemuunol Kpusu, cnpu-
yunenoi pociicvkolo azpecieto npomu Ykpainu. J{ocaioncenist cnpsamosano na GUGHeHHs
enausy pocitcvkoi azpecii na enepzemuuny 6esnexy €C, oyinky cmany Enepeemuuinozo
cor03y 6 2022 p., a maxoxc anariz KOpomxocmpokosux i 00620CMpPOKOGUX cmpameziil nio
uac pospobaenns 6ionosionoi naonayionaivnoi i Hauionaiwnoi enepzemuunol noJmuKL,
nepesadcHo 3 €8ponelicvkol mouku 3opy. Posensanymo cyuachi e8poneiicvki HAUIOHATLHI
1l HAOHAUIONANLIL eHepeemuyunl ma Kiimamuuni cmpamezii, wo nepedbauaioms eiomep-
Minyeanis nocmynosoi 6i0Moeu 6i0 eyziiis, Hagmu, 243y ma amomMHoi enepeemuxu
3 OOHOUACHUM NPUCKOPEHHSIM PO3ZOPMAHHS BIOHOBII08AHOT eHepeemuKu, Ni0BUUEHHS.
enepeoepexmusrocmi ma 0606’ A3x06e 30008’ a3anHs w000 30IbUENHH HAKONUYEHHS. eHep -
2ii. Hazonoweno, wo nodonanms naciioxie enepzemuunoi kpusu €C ma depacasu-uienu
301ticI010mp Po3podeHHaM U peanizalicio nayionarviux cmpameziil, niany REPowerEU,
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a maxoyc 3a 00NOMOZ0W HU3KU THIUX 3AX00i6 w000 SHUNCCHHS UiH HA enepeonoCii ma
sabesneuenns naditnocmi nocmauanns. Inan REPowerEU noenicmio sionosidae €epo-
nelicvKill 3eneniil y200i ma 6KI0UAE 3ax00U w000 enepzosbepexcenis, ousepcudikayii
il 3abesneuenis 6e3nexu NOCMAauanis, NPUCKOPEHst BNPOBAONCENH GION0BII0BANUX Oce-
pen enepeii ma po3ymMHozo noeonanust insecmuyiil i pegpopm. Modepnizauisn enepzemuunoi
nonimuxu €C y3200acyemvcst 3 1020 00620CMPOKOGUMU UIAIMU Y 2any3i xaimamy. €C
MaKosc NiOMpPUMYE HOBL NAPMHEPCHKT GI0HOCUNU 3 Kpainamu-cycioamu, 30kpema 3 Ykpai-
1010, 015 NPUCKOperHs 2106a1bH020 nepexody 00 3eeHoi Ma cnPasedrusoi eHepzemuKu.

Kimo4oBi ciioBa: eHepreTUYHUN CyBEPEHITET; eHepreTHUHa (Ge3IeKa; HallloHaIbHI 1HTe-
pecu; eHepreTUYHNi PUHOK; eHeprernyna 36post; Bilina; €C; Ykpaina; pocisi.
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Abstract

Over the past decades, Russia has used the supply, ownership and control of energy
resources as an instrument of its foreign policy to strengthen its political influence not
only in the post-Soviet space, but also in the EU member states. During the unprovoked
Russian aggression against Ukraine, Moscow used energy policy as an energy weapon
(demanding to pay for gas in rubles; stopping gas supplies to certain EU member states,
including Poland, Bulgaria, and Finland; reducing the volume of supplies through the Nord
Stream pipeline; ignoring the capacities of the Ukrainian GTS; provoking an increase in
gas prices), which resulted in an acute energy crisis in the European Union. This prompted
the EU and national governments of its member states to make significant adjustments to
their energy policies in order to overcome the crisis and prevent gas blackmail by European
states as a manipulation to circumvent anti-Russian sanctions and political pressure to
withdraw support for Ukraine. The purpose of the article is to study the problems of
ensuring the energy security of the Furopean Union and its member states in the context
of the energy crisis caused by Russia’s aggression against Ukraine. The article is aimed
at studying the impact of Russian aggression on the EU’s energy security, assessing the
state of the Energy Union in 2022, and analyzing short-term and long-term strategies in
the development of relevant supranational and national energy policies, mainly from a
European perspective. Modern European national and supranational energy and climate
strategies envisage postponing the phase-out of coal, oil, gas and nuclear power, while
accelerating the deployment of renewable energy, improving energy efficiency and a
mandatory commitment to increase energy storage. The European Union and its member
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states are overcoming the consequences of the energy crisis by developing and implementing
national strategies, the REPowerEU plan, as well as a number of other measures to reduce
energy prices and ensure security of supply. The REPowerEU plan is fully in line with the
European Green Deal and includes measures to save energy, diversify and ensure security
of supply, accelerate the deployment of renewable energy sources and a reasonable mix
of investment and reform. The modernization of the EU’s energy policy is aligned with
the EU’s long-term climate goals. The EU also supports new partnerships with neighboring
countries, including Ukraine, to accelerate the global transition to green and fair energy.

Keywords: energy sovereignty; energy security; national interests; energy market;
energy weapons; war; EU; Ukraine; Russia.

Beryn

Eneprist — pymiii mporpecy Ta po3BUTKY Oy/Ib-SIKOTO CYCIIJIbCTBA. YIIPOTOBK
CTOJITH JIIOACTBO BAOCKOHAIIOBATIO BUPOOHUIITBO 32 AOMOMOTOI0 KIHETUYHOT,
TEIJIOBOI, & 3rO/IOM 1 €JIEKTPUYHOI eHepril, CTBOPIOIOYN TUM CaMUM LUBLII3aIiliHI
Gsara. Y cydacHOMY CBIiTi Maiike KoskHA cdepa AisIbHOCTI 115 3abe31edeHHs
MiITPUMKH JOCSITHYTOTO PiBHSI OJ1aromnosryddst moTpedye 3HauHUX BUTPAT eHeprii.
OCKiJTbKE €Heprist 3a CBOEIO MPUPOOI0 € OOMEKEHIM PECYPCOM, TTOCTAE KOMII-
Jieke mpobJieM, OB’ sI3aHKX 3 i1 BUPOOHUIITBOM, 3a0e3IeUeHHSIM eHeproedek-
TUBHOCTI IIPOMMCJIOBOCTI Ta IOMOTOCTIOIaPCTB, CTBOPEHHSIM HOBUX, €KOHOMIYHO
BUTIHUX crtoco6iB ii reneparii. He auBHO, 1m0 K OKpeMi gepsKaBy, Tak i iHTe-
rpamiiiti ekoHoMmiuHi 00’eHanHs1, Hacammepea €C, parHyTh BUKOPUCTOBYBATH
BCi BUU eHeprii pamioHaJbHO i €KOHOMHO st cebe, 3BasKalouu Ha IX BapTicTh
Ta poctymHicTh. Lle € 3armopykoio 3abe3mnedeHHst eHePreTHYHOTO i EKOHOMIYHOTO
CyBepeHITeTy Ta KOHKYPEHTO3/IaTHOCTI €BPOITEChKOI ekoHoMiku [ 1-2].

Hapniiine it goctyiHe eHeprornoctayants ;KUTTEBO BaxJuBe /i1 eKoHoMikn €C.
Onnak nepskaBu-unenn €C He MaOTh OCTATHLOI KiJIBKOCTI BJIACHUX €Hepro-
pecypciB st 3a10BOJIeHHs ¢BOIX motpebd [3]. IcropuuHo Tak CKJamocs, o e
3 yaciB CPCP i 710 cbOrojiHi 3HauHUH BiZICOTOK IMIIOPTY Ta3y i Ha)TU HAIXOIUTD
3 pocii, gaka Mae ckaaani BigHocunu 3 €C. 3anexHicTh Bijl IMIIOPTY €HeproHo-
ciiB € HaiiHe6e3eYHiIIo 30BHINIHBOI0 BpasausicTio €C, i 11e 1oBesa pociiicbka
arpecist mpotu Ykpainu. [loaituka €C, 1m0 cupsimoBaHa Ha 1TOM SIKIIIEHHST eHep-
TeTUYHOI BPa3JMBOCTI I Ma€ AK BHYTPIIIHI, TaK 1 30BHIIIHI BUMIPHU, € aKTyaJlb-
HUM 1 MPAKTUYHO 3HAYYIUM HAIPSIMOM JIOCJI/KEHb, 0COOJIMBO 3BasKat0YM Ha
IIPUCKOPEHHS Tpollecy iHnTerpaiii Ykpainu no €C.

Orasp aitrepatypu

[IpobaeMaTrKa eHepreTUYHol Ge3nekn YKpaiHu TpagnIliiHO € OJHUM i3 TIpiopu-
teTiB BiTumsusHux pocaiguukis (O. A. IlleBuenko [4], O. M. Cyxomomni [5—6]
Ta if.), 10 TicHO MOB’si3aHa 3 ekoHoMiwanM (M. Leonard, J. Pisani-Ferry [7],
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I. B. fxosiok, A. 10 Typenko [8-9]) ta eneprernunum (P. Dolata [10], J. Hakes
[11], K. Huhta [12], C. Schelly, D. Bessette [13]) cysepeniterom. InTerpa-
niss Yxpainu n0 €C croHykae YKpalHChbKUX ITPAaBHUKIB BUBYATU MiJAXOAU /10
3abe31eueHHs] eHEPreTHYHOI Oe3MeKH, siki PO3pPOOJIAIOTh i peai3yioTh B 06 €1-
naniit €spomi (K. I. Matsumoto, M. Doumpos [3], F. Gokgoz, M. T. Giivercin
[14] Ta in.), Ta dopmysOBaTH IPOIO3UILT CTOCOBHO OHOBJIEHHSI BITUM3HSIHOTO
3aKOHO/IaBCTBA B Il cdepi BIAMOBIAHO /10 3aTaIbHOEBPOTIEUCHKUX TTPABOBUX
craugapris (B. Jlip [15], I. Manxyx [16], 1. B. fdxosiok [17]). Boanouac pociii-
cbka arpecist mpotu Ykpainu 2022-2023 pp., sika ctaja HallHeOe3MeTHIIoT0
3arpo3010 SIK HAIlIOHAJBHIN, TaK i eHepreTUyHiil Oe3reri YKpaiuu, ClipUYnHUIIA
rocTpy eHepretuuny kpusy i B €C, 1o 3aMycuio Horo onepaTuBHO Ta iHHOBa-
IIITHO pearyBaTH Ha ii HACTIAKWU. 3Bakalouu Ha Iie, CJIiJl 3a3HAYUTH, 110 JIOCJTi-
JKeHHsT HOBOI eHepreTuuroi nosituku €C HabyBalOTh 0COOIMBOI aKTYaTIbHOCTI
Ta NPaKTUYHOI 3HauymocTi. [le moci/zKeHHsT POIOBKY€E HAYKOBY JUCKYCiIO
3 0O3Ha4YeHoi npobeMaTUKK, B AKill 6epyTh ydacTh sk 3apyOixkui (M. Misik
[18], L. Rodriguez-Fernandez, A. B. F. Carvajal [19], P. Zuk, P. Zuk [20]), Tax
i Bitumsusmi (T. Wotowiec, S. Kolosok [21], 1. B. IlepeBososa [22], 51. Typuum,
O. Isaceuko [23], I. B. AxoBiok, K. B. €Edpemona [1]) mocrigaukn.

Marepianu Ta MeTOaU

[Torpsicinng, sgxe nepesxkuBae €C nporsirom 2022—-2023 pp. y eHepreTH4Hii
cepi, MaIOTh HACJIIKOM 3MiHY CIPUUHATTS POCIi: KO paHilie BOHA BBa)Ka-
Jlacsl OJTHAM 13 KJIFOUOBMX TOPTOBUX 1 JIIJIOBUX ITApPTHEPIB €BPOIEChKUX KpaiH',
TO HUHI EPETBOPHUIIACS Ha PeajbHy 3arpo3y eKOHOMIUHIil Ta eHepreTHuHii 6e3-
nemni sk €C, Tax i iforo jep:xas-wieHiB. Jk Hacaigok, €Bpora moeTanio poduTh
KPOKH, abu MiHIMi3yBaTH €KOHOMIYHY 3aJIeKHICTh BiJl MOCKBHU, MPUHANMHI
B CTPATETIYHUX TaJNy3siX, TAKUX K eHepreTuka’. 3 OrJisgy Ha Iie JOCJIIHUKU

! MlzeTbest mepexyciM mpo XapakTep eKOHOMIYHNX BiZHOCHH pocis — HiMeudmma. 3Bakaiodi Ha Bary
Himeyunnn B €C, cpuiiasarts odiniiinuM BoHHOM MOCKBHU SIK KJIIOYOBOTO TapTHeEpPa B IOJITHIN
eneprosabesnedenns kpainu (tak, y 2019 p. y Himeuunni 6ys10 164 KOHTPOJbOBAHUX IiANPUEMCTBA
pocii. Ha vux npattosaso nonan 8100 osnosik, a obopor cranosus 31,6 Mipl €Bpo; HiMellbKi iHBeC-
TOPU KOHTPOJIOBAIN 472 MiAIIPUEMCTBA B pocii, Ha skux mparosasio maike 129 000 osoBik, a piu-
Huit 060poT cTaHOBUB NOHAA 38,1 MJIP/ €BPO) MO3HAYAIOCS Ha eHepreTuyHiii nosituili €C y mijomy
[24]. Iicasa Toro, sk obcsar toprisiai HimMeuunnn 3 pociero 3pic Oiabur Hix Ha Tpetuny B 2021 p.,
Himenpkuii komiTeT 3i CXiZIHOEBPOMENCHKUX €KOHOMIUHUX BifiHocwH y Jsotomy 2021 p. 3akaukaB
YPSAI MATPpUMYBaTH 106pi eKOHOMIYHI BiHOCHHN 3 pocicio. HiMeuunna gekiabka pokiB irHopyBasa
sakiuky  jepskaB-wieHiB €C, 3okpema [losbugi i kpain Basrii, moxo npunuxentst OyIiBHUIITBA
[TiBHIYHOTO MOTOKY-2, IIEPEKOHYIOUN IO 1[ell MPOEKT 3MilHUThL eHepreTruny Oesneky €C. Cxoxe
CTaBJIEHHST 10 Pocii s1oci 36epiraeTbest YTopIuHOIO.

BropraenHnst pocii B YKpaiHy CyTTEBO MOTIPIIMIO CUTYyallil0 3 0€3[eKOH MOCTauyaHb i IHABUIIIIO
iy B €Bpoli Ha eHeproHocii 10 Ge3npereaeHTHOro piBHsA. Y Oepesti €pporieiicbka Komicis nouana
pospobasatu iy tpasui 2022 p. sarBepauna miaH (Konuenuiss REPowerEU), meroro sikoro € 3po-
6uTi €BPOILY HE3aJI€KHOIO Bijl POCIHCHKUX BUKONHKX BUJIIB MAJUBa, IIOYMHAIOUM 3 I'asy, 3aj0BTO /10
2030 p. [25-27].

)
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MaloTh aHaII3yBaTH, MO-TIepiie, peakiliio eHepreTuyHoi noJituku €C Ha TOTOUYHY
eHepreTU4Hy Kpuasy, il 00csT, OUiKyBaHWIl BILIUB i MOCJIOBHICTD; O-APYTE,
MMHAMIYHY 3MiHY JepskaBamMu-uieHamMu €C cBOIX HAI[IOHATBHUX €HEePreTUYHUX
cTpareriif; mo-TpeTe, mporpec, nocATHYTU Ha piBHI €C 110710 BTIJIEHHS ITiJeit
Enepreruunoro corgy, Bkaovaoun 1iai Cowo3dy 10 2030 p. 1m10/10 eHepreTukn
Ta KaiMaTy. TaKosK CJIijl 3BakaTv Ha Te, [0 aHAJI3 CTaHy eHepreTUYHoi Oe3rneKku
OXOTIJIIOE TPU ACTEKTH: COIiaTbHO-eKOHOMIUYHUM, 1HHOBAIlITHO-TeXHOJIOTIYHU
Ta TeONOMITUYHNI (1 TEOEKOHOMIUHUIA).

Pe3ysbrati Ta 00roBOpeHHS

ocmynnicmo i naditinicms nocmauanus eHepeoHoCiié K 0CHO8A eHepzemuy-
H020 cyeepenimemy i Oesnexu

Eneprisg € 6araTo3HaYHUM HOHATTSAM 3 TOYKH 30PY MO0 PO3yMiHHS. Yiepiie
TEPMiH «eHepTist» OyJI0 BKUTO IIe B TPaIsax APUCTOTEs, SKWil M03HAYaB HIM
Jito um peasisariio aii Ha mporuBary ii MmoxkauBocTi [28, c. 353]. 3 yacom, 3aB-
JSKY JTOCTIKEHHSIM 1[b0T0 siBUTIa Xiorencow, Jleiitbuinem, BepHoysiii Ta iHmmx
aBTOPIB, MXON 10 BUSHAYEHHS HOTO 3MICTY MOCTYTNOBO 3MiHIOBasucsd. CydacHe
PO3YMIiHHS ITOTO CJIOBA TIOB'3aHe 3 KIHETUYHOIO €HEPTIEI0 1 03HAYAE HAKOITUYEHY
poboty abo 3aaTHicTh BUKOHYBaTH poboTy [29, c. 496—-497].

Enepris Mae 6araro jpkepeli, ajie B KOHTEKCTI I[bOTO AOCIIZKEeHHS CJIijl 3BEPHYTH
yBary came Ha BUPOOHUIITBO €JIEKTPIYHOI Ta TeIJIOBOI eHepril, SIKi € HeBix eMHIM
KOMITOHEHTOM JIJIsT KUTTEMISIIIBHOCTI KOXKHOT JIIOAUHY («eHepreTndHa GiHiCTh»!
JIOMOTOCIIOJIAPCTB CTBOPIOE TIPOOJIEME 3 OMATEHHSIM, OCBITIEHHSIM, TapsiI0Ii0
BOJIOIO, & OT/Ke, HETATMBHO BIUIMBAE Ha Oe3MeKy KOKHOI oantn). BUpoOHUIITBO
eHepril oB’g3aHe 3 BUKOPUCTAHHSIM TIPUPOTHUX PECYPCiB: BOJIa, KaM sTHe BYTLILIA,
nadTa, ras, MoBiTPs, COHSIYHE CBITJIO TOIIO.

BizkpuToto un MpUXOBaHOIO METOI0 BCiX CBITOBHX BiitH OyJI0 3/iiCHEHHS TJIO-
6aJIbHOTO MIEPEPO3IIOALIY JAOCTYIy Ha BUAOOYTOK IPUPOIHUX, 30KpeMa eHepre-
TUYHUX, pecypciB. SIK JMOACEKOMY OpraHizmy MOTpPiOHO OTPUMYBATH €HEPTito
3 ki, Tak 1 mepskasi, 1i €KOHOMII HEOOXiZHO MiATPUMYBATH CBOIO JKUTTEIISIb-
HicTh (a apMii — GOE3ATHICTD), BUKOPUCTOBYIOUYHN CBIill pecypCHUI MOTEHIaT
1 3rO/IOM CTBOPIOIOYM HAIIOHAJTBHUI TPOAYKT 3a JOTOMOTOI0 eHepril. [Hakie
KaxKy4u, HaJliiiHe OTPUMaHHS €HEePrOHOCIIB 3a JOCTYITHOIO IIHOI0 € TMUTAaHHIM
BUJKMBAHHS JIEPKaBU Ha TEOINOJITUYHIN Ta T€OEKOHOMIUHIN maxiBHUIl. ToxX,
crabijbHe BUPOOHUITBO Ta 3abe3edeHHsl KOPUCTYBAdiB €HEPricio € CTpaTeriyHmmM
"' A. K. N. Reddy tpakrye «eHepreTnuHy OiHICTb» SK BIACYTHICTH JOCTATHHOTO BUOOPY B AOCTYII /0

AJICKBATHUX, JOCTYITHUX, Ha[[il'/JIHI/IX, BI/ICOKOHKiCHI/IX, 683He‘{HI/IX Ta €KOJIOTIYHO YMCTUX E€HEPreTnIHnX

MTOCJTYT /IS TMATPUMKN €KOHOMIYHOTO Ta JIIOAICBKOTO PO3BUTKY. EHepreTmuHa OiHICTD BIACTHBA HE

Jinre cabopO3BUHYTUM JepkaBaM, 10 MEeBHOI Mipy BOHA BUSIBJISAEThCs 1 y Bemukiit Bpuranii, Smo-
Hii, Kurai, Icmanii Ta inmmx po3smHyTHX Kpainax [30].
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MUTAHHIM HaliOHAJIbHOI Oe3MeKn KOXKHOI JepsKaBH, 110 MoTpebye 0coOINBOTO
MiZIXO/Y /10 YIIPaBJIiHHS eHepreTU4HoIo cdeporlo.

[TutanHg eHepreTHYHOI Oe3MeKN EBPOIEHCHKUX JiepKaB, 30KpeMa YKPaiHu, TiCHO
nos’si3ate 3 eHeprerndnoo Oesnekon €C. 3a ganumu Odicy 3 PO3BUTKY ITijI-
MPUEMHUIITBA Ta €KCIIOPTY, CEPEJL AECSTH HANOIIBINTNX TOPrOBEJbHUX MAPTHEPIB
Yrpaiau 2022 p., Bicim Kpain € nep:xaBamu-uneHamu €C (6€3yMOBHUM JIiepOM
€ Iloabmma ($ 6,6 mapa) Ta Pymywis ($ 3,8 mapa)) [31]. Ykpaina mpoBesia KOH-
CyJIbTallil CTOCOBHO IOCTa4YaHHS eJIeKTPOeHeprii 3 YKPaiHChbKOI eHepProCUcTeMU
no Pymynii Ta Momnnosu, a tTakosx [losbii [32].

2022 pixk cTaB poKOM BHUIIPpOOyBaHb He JIMINeE s YKpaiHu, a it mast 06’enHa-
Hol €Bpomnu, sika Hazae KueBy BoeHHy, (DiHAHCOBY i €KOHOMIUHY JIOTIOMOTY Ta
3aCTOCOBYE CaHKIIII /10 KpalHU-arpecopa, iHKOJIM HaBiTh Ha IIKOAY BJIACHUM €KO-
HOMIYHUM iHTepecaM. Pocilicbka BoeHHa arpecisi 3yMOBWJIA 3HaYHi 3MIHU Y (DYHK-
IIOHYBaHHI €BPOTEICHKUX €KOHOMIK uepe3 Haiibiibiry 3a octanui 15 pokiB
eHepreTUYHy Kpu3y. 3a JaHUMH OCIHHBOTO eKoHoMiuHoro nporuosdy €C [33],
3HA4YHO 3pic piBenb iHbAMii (10 9,3 %). Piske 3pocranus indJsiii mix Brm-
BOM €HEPreTUYHOrO MIAHTAKY POCIi, 1110 3yMOBUB 3POCTaHHS I[iH HA €HEPTOHOCI],
MPOAYKTU XapuyBaHHs Ta iHIII CUPOBUHHI TOBApH, 3aB/Ia€ IIKO/U PerioHaJbHIN i
CBITOBII €KOHOMIIII, STKi BCe 1I1e JI0JIaf0Th €eKOHOMIUHI HACJII/IKU KPU3H, CITPUYNHE-
noi naagemieio COVID-19. Tlonpu cBiit ekonomiuanii nmorenttian, €C € oxHi€©O
3 HaliOi/IbII BPa3/IMBUX €KOHOMIK CBITY uepes CBOIO reorpadiury OJM3bKICTh 10
30HM OOMOBUX [Iiif Ta 3HAYHY 3aJI€KHICTh BiJl IMIIOPTY BUKOITHUX BU/IB MaJNBa.

Ykpaina, ctpateriynuii Kypc sikoi nosisirae B interparitii 7o €C ta HATO, nonpu
BOEHHI /1ii, JI0CAT/Ia 3HAYHOTO MPOTpecy Ha INLISAXY /10 €BPONENChKOl iHTerpartii,
orpumaninu 23 yepBHs 2022 p. craryc KpaiHu-KaHAuAaTku Ha Betyn no €C.
Binnosinno no crarteit 337, 338 Yroam mpo acoriario Mizk YKpainoio ta €Bpo-
neiicbkuM Coro30oM [34], CTOPOHU PO3BUBAIOTH €HEPreTUYHE CITIBPOOITHUIITBO,
IMILJIEMEHTAII0 eHepreTUYHUX cTpaTeriii, cTBOpeHHsI e(eKTUBHUX MeXaHi3MiB
MPOTHU/Iil KPU30OBUM CUTYaIlisIM B €HepPreTulli, MOJIepHi3allifo eHepreTuIHol iHp-
pacTpykTypu Toiio. [lopsij 3 oTpuMaHuMu iepeBaraMu BiJl 1IbOTO cTaTycy, YKpa-
1HA TAKOX CTA€ YW HE TOBHOI[IHHUM YYACHUKOM €BPOIEHCHKOTO CYCILIbCTBA.
e osnauae, 1o npobaemu €Bpocoro3y — Iie MUTaHHS i YKpainu, i IS 1bOro
MOTPIOHO OKJIAAATH CIIIBHUX 3YCUJIb 3317 TIO0JaHHS BUKJINUKIB CYJacHOCTI.

Ilonsmms enepzemuunoi 6esnexu

[Ilo o3Hauae MOHATTS «eHepreTuuHa Gesneka»? J{ig BiANOBIAL Ha 1ie MUTAHHS
CJIiJT 3BepHYTHUCS 10 BU3HAYeHHs, chopMyiboBaHOTO MisKHAPOJTHUM eHepreTuy-
M areHTcTBOM (IEA): « EHepreTnuna Ge3neka — 1ie 3/aTHICTD Ge3nepebiitHoro
JIOCTYIIY JIO JiKepeJl eHeprii 3a J0CTYITHOIO 1iHo0» [35].
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Eneprernuna Gesmnexka mae 6arato acrekTiB: SIKIO 1l POSIVISAATA B JOBIOCTPO-
KOBOMY ILJIaHi, TO BOHA CTOCYETHCSI CBOEYACHUX BKJIAJZIeHb y chepy MOCTauyaHHs
eHepril Ui afanTallil 0 TeMITIB €KOHOMIYHOTO PO3BUTKY, a B KOPOTKOCTPOKO-
BOMY — 3/IaTHICTH IBUKO Ta OMEPATUBHO pearyBaTi Ha 3MiHU Ha €eHEePreTUIHOMY
PUHKY BiAIMIOBiHO 710 Gasancy monuTy Ta mporosutlii. OTke, B eHepreTUYHii
Gesrierli MPUCYTHS eKOHOMIUHA CKJIajIoBa, sika Oe3IocepeHbo BILUINBAE Ha PiBEHb
3a0e3MeYeHHsT €HEPTi€i0 CYYacHOI Jep KaBu.

MikHapo/He eHepreTHYHe areHTCTBO PO3TJSIAE€ CHEPTeTUIHY Oe3IeKy SK
CUCTEMY, 1110 CKJIQJIAETHCS 3 TPhOX KOMIIOHEHTIB: HaTOBA, Ta30Ba Ta e€JeKTPUIHA
6esnexu (oil security, natural gas security, electricity security). Ile mos’s3ano
3 TUM, IO caMe 3a3HavyeHi BUIE PecypcH ChOTO/HI € KIFOUOBUMU JKepesaMu
eHeprii; yepes iX BaXKJIUBICTh €HEPreTUYHI PUHKU € JIy:Ke YYTJIUBUMU JI0 PI3HOTO
poay (dakTopiB, MOYMHAIOYN Biji KAIMATUUYHUX 3MiH, IPUPOJHUX KAaTaKJIi3MiB
i 3aKiHUyI0uM BOEHHUMHU KOoHiKTamMu. Tak, y BUMaaKy 3 Ha)TOBUM PUHKOM I1€e
MiITBEP/UKYETHCS YNCTeHHUMU eHepreTnayHumu kpuzamu 1970-x pp. (Icmamcbka
pesouioniig B Ipani), 1980-x pp. (mazinsas win Bix 36iabmenHs CayniBChbKOIO
Apasiero Bunobytky Hadti), 1990 p. (Broprenns Canama Iycceiina B Kyseiir),
2005 p. (yparan «Karpinas), pociiicbka arpecist mpotu Yxpainu 2022 p. Totio.

Besneka nocrauanus esieKTpoeHeprii € BKpail BAKJIMBUM ITUTAHHAM J1J11 HOpMaJib-
HOTO (PYHKITIOHYBaHHSI Cy4aCHUX CYCIIJIbCTB Ta eKoHoMiK. [{ndposi TexHoJorii,
KOMYHIKaI[illHa CTPYKTypa i POMUCIOBA [IisJIbHICTD 3aJIesKaTh Bijl CTabiIbHOTO Ta
e(eKTUBHOIO II0CTa4aHHs eJleKTpoeHepril. PUHOK rasy 3ac/iyroBye Ha aHaJIOrIyHy
yBary, TOMY 10 32 HOTO JI0MOMOTOIO BUPINIYIOTHCST TOOYTOBI MUTAHHST 3aralbHOTO
6JIATONOTYIUsT HACETIEHHSI, TAKOK BiH J0TIOMAara€ (hyHKI[IOHYBATH €HEPTOEMHITM
rajgy3saM eKOHOMIiKM, TaKUM SK XapyoBa Ta XiMiuHa MpOMUCTOBicTh. OTKe, Tij-
TBEP/UKYETHCS BAKJIUBICTH (DOPMYBAHHST €HEPTETUYHOI OE3IEKH SIK IHCTPYMEHTY
cTabibHOTO PYHKIIIOHYBAaHHS JepsKaB Ta CBITOBOI CIIIJIBHOTH B LIJIOMY.

Enepeemuuna 6esnexa €C

Eneprernuna 6e3meka € mpeIMeToM HOPMATUBHO-TIPABOBOTO PETYJIIOBAHHS STK
Ha HalllOHAJIbHOMY, TaK i HajHalioHaJbHOMY piBHsX. EHeprernuna Gesmeka
€C mae rambmry i CKIAIHINTY iCTOPi0, OCKUIBKY iHTerpaIiiHuil mpoIiec 3amo-
yaTKoBaHO Ha ocHOBIi /loroBopy npo €Bporneiicbke CIiBTOBAPUCTBO BYTIJIS Ta
crani (1951) — oprauisarii, 1o o6’efHyBaja cTpaTeriyti rajaysi IPOMUCIOBOCTI
mectu kpain 3axigHol €Bponu, cepell IKUX OyJia KaM'sstHOBYTIiJIbHA TPOMUCIIO-
BicTh. P. Illyman — oxuH i3 «0aThKiB €BPOIENCHKOI iHTETpaIlil», aKTUBHO CIIPHUSIB
CTBOPEHHIO 11i€1 OpraHi3ailii 3a/171d 1omnepeKeHHs1 HOBOTO BOEHHOTO KOH(IIKTY
mizk @Dpamnriiero Ta HiMeuunHoo 3a KOHTPOJIb Haj ByribHUM OaceitHom Caap
ta Pyp. [loroBip mpo 3acHyBanHsS €BpONENCHKOI CIIJBHOTU 3 aTOMHOI eHep-
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rii (1957) persiameHTyBaB CIiBPOOITHUIITBO JiepsKaB-4yeHiB y chepi MUPHOTO
BUKOPUCTAHHS AJ€PHOI €Hepril, dKa po3TJsfanacs dK MepClneKTUBHUN 1HCTPY-
MEHT 3HSATTS FOCTPOTH €HEePreTUYHOI KPU3H, BiJl IKOTO CTPaKIaJu HacaMIlepe/
MaJli 3aXiIHOEBPOIIeichbKi ep:kaBu [36]. 3peniToio, eKOHOMIUHI BUTOJU Tiepe-
TBOPWJIM CYTIEPHUIITBO J€PsKaB Ha CIIBPOOITHUIITBO 3 MUTAaHb BUPOOHUI[TBA
esiekTpoeHeprii B 3axiganiit €Bpori. Ile 3aknano pyHmamMeHT eHepreTUUHOI
6e31eK BChOTO PErioHy.

HesBaskaioun Ha MOCATHYTI yCITiXH, €BpoIlieiicbka iHTerpaitis y cdepi enepre-
TUYHOT MOJITUKU PO3BUBATIACS He HAATO TaaKo. Lle Oysio 3yMoBIeHO ThM, 110,
HO-TIepIlle, BayKJIMBICTh BYTL/IS B eHeprosabeseuyeH i 3MEeHIITyBaIacsl, OCKLIbKI
OCHOBHWM JI’KEPEJIOM eHeprii cTaja HadTa; 1mo-/Apyre, BiIMIHHOCTI B eHepreTuy-
HuX GajlaHcaX, TPAHCHOPTHUX MapHIPyTaX i CTPYKTYpi €eHEePreTHYHUX PUHKIB
NpU3BeJn JI0 TOTO, MO Pi3HI HAIIOHAJbHI IHTEpeCcHu JepP:KaB-4JIeHiB MepenKo-
JUKaJIM CIIiBIIpalll B eHepreTUYHii mosituili. HacTynHuMM JecaTUIITTIMU 3aB-
JSIKY 3YCUJLISIM 3pO0JIEHO KijibKa HE3HAYHUX KPOKIB JIJIST TOTO, MO0 MOCTaBUTH
€BPOIENChKY €HePreTUdYHy MOJATHKY Ha Oiabil (hopMaabHy OCHOBY, OCKIJIbKH
HaflamOiTHim maanu €sponeiicbkoi Komicii mo/0 ys3roakeHol eHepreTuyHol
MOJITUKY 3a3HABAJIN HEB/JAUi Yepe3 OMO3UIIi0 3 OOKY JepKaB-4JIeHiB, SIKi CTOSIIN
Ha Mo3uIlii 30epeskeHHst 3a cOO0I0 peasizallii CyBepeHHUX MpaB B 03HaveHii chepi
[IPABOBOTO PeryJIlOBaHHS.

[Torouna mosituka €C, sk 3a3Ha4eHO B OCTAaHHIX JJOKYMeHTax CBpoIelichbKoi
Kowmicii crpareriunoro xapakrepy, nepeabdadae, 1o Coro3 MoKIaIaeThCsT Ha TaKi
eJIEeMEHTH, SIK BUCOKa 4acTKa BiJIHOBJIOBAHUX JIKePeJ eHepril, BUCOKa eHepro-
eeKTUBHICTD, eHEePro30epeKeHHsI, YIOBIIOBAHHST Ta 30epiraHHst BYTJIEIIO, silepHa
eHepreTuka, 1mob TpaHchOpMyBaTH €BPONEHCHKUN eHepreTUYHUil puHOK. JloB-
rocTpokoBoio MeTolo €C € pecTpyKTypu3ailisi eKOHOMIKU /10 HU3bKOBYTJIEIE€BO1
€KOHOMIKH.

Enepeemuuna nonimuxa €C

Eneprernuna 6e3mexa €C rpyHTY€EThCS Ha HOTO €HEPreTUYHIH MOJITHIl, OCHO-
BOIO gKO1 cJiji BBakatu po3n. 21 [/loroBopy npo dyHKIionyBanHg €Bporeii-
cokoro Corwosy (JIDEC) [37]. Tak, cr. 122 JIDEC nepenbavae 3axoau €CH,
JIOpevyHi B €KOHOMIUHIHN cuTyallil, 30KpemMa y BUIIQJKYy CEPUO3HUX YCKJAJIHEHb
y moctadanHi y cdepi enepretuku. Y ct. 194 IMEC 3akpinaoeTbest IPUHITATT
COJIIIAPHOCTI B Tajy3i eHepreTU4YHOl MOJIITUKH, 3YCUJJISA Jep:KaB-uJeHiB Ha

! Bignosiano a0 1. 2 cr. 122 JIMEC, «SIkuio aepxasa-ujieH nepebyBae y CKIaJIHOMY CTAaHOBHUIILI abo
il 3arpOKYIOTh CePHO3HI YCKIA[HEHHSI, CIIPUYUHEH] TIPUPOIHUM CTUXIMHUM JIMXOM ab0 HaJA3BUYali-
HUMU oOCTaBUHAMU 11032 1i KOHTpoJsieM, Paja 3a nponosurieio Komicii Moske 3a IeBHUX YMOB HaaTH
BiATIOBiAIHIH mepskaBi-usieny ¢dinancoBy gornomory Corody. lomosa Pagn nosinomise €sponeticbkomy
[TapmamenTy mpo mpuiinsTe pimensss [37].
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eHePreTUYHOMY PUHKY MaloTh OyTH CHpsIMOBaHi Ha 3abe3redeHHsT oro (hyHK-
mioHyBaHHsI, Oe3meku eHepromnocTadanis B €C, cpusiuisa eHeproeeKTHBHOCTI
Ta €Hepro30epesKeHHI0, a TAKOK PO3BUTKY aJIbTepHATUBHUX (DOPM €HEPreTHKH,
CTIpUSTHHST 00’€THAHHIO eHepreTHYHUX Mepesk. €Bporeiichkuii [lapmament i Pana,
JII0YM BiJIMOBITHO 0 3BUYAWHOI 3aKOHO/ABYOl IMPOIElypPH, BCTAHOBJIIOIOTH
3aXO/IM, SIKi HeOOXiAHi st JOCATHEHHS Iijieil eneprernyrol nosituku Coiosy.
Taki 3axonn He MOBWHHI BIJIMBATH Ha IpaBo jep:kaBu-dyieHa €C BU3HauaTH
YMOBH €KCILIyaTalii CBOIX €eHePreTHYHUX PECypCiB, BUOIP MiK PI3HUMU JKepe-
JIaMU eHeprii Ta 3arajbHy CTPYKTYpPY eHepromnoctadyanus. OTxe, ep:kaBu MalOTh
CIpusATH 3a0€31I€YEHHIO 3aTaIbHOTO0 eHepreTudHoro 106pobyty €C, ajie BoHU He
oOMesKeHi HOPMAaTHBHO-TIPABOBIMU aKTaMK y BUOOPI iHCTPYMEHTIB 3a0e31eueH st
eHepreTUYHOI GEe3IEKH, 110 Ja€ 3MOTY e)eKTUBHO i y CBOIX iHTEpecax BUKOPHUCTO-
BYyBaTH BJAcHI TPUPO/IHI pecypcn ¥ cdepi eneprorenepartii. [llompaszaa, y mpak-
tuii €C iCHYOTh TIPEIe/IeHTH, KOJIH JepKaBa-u4ieH OyJia 3MyIiieHa BiIMOBUTHCS
BiJl eKcITyaTallii BJaCHUX eHepreTUYHUX MOTY:KHOCTel (mpunnHeHHs: JIuTBoio
excruryaTarii IrHamincekoi AEC!), 1o mopoau/io HeraTUBHI HACTIKK 711 3a0e3-
MEeYEeHHST eHePreTUYHOI Oe3IeKy He TIIBKU caMoi JepsKaBH, a il OKPEMOTO PETioHy.

JIntBa npueananaca no €C y nepion (2004), konu pemnyTailis aTOMHOI eHepre-
KK OyJia BKpail Hu3bKo10. OHIEI0 3 KIIOUYOBUX BUMOT, sIKy BinbHiocy HeoO-
XiziHo GyJs10 BUKOHATH J7ist HaOyTTs1 uieHcTBa B €C, 6yso 3akpuTTst IrHaIiHCHKOT
AEC. Iz AEC BupobGusiia maitke 80 % emekrpoeHeprii, siky crioskuBaia JIuTsa.
Y nepiox 3 2010 p. mo 2020 p. €C Buxinup 450,8 MTH €BPO HA 3aKPUTTS CTAH-
1ii, a B misiomy 110 2038 p. 6yne Butpavero 3,4 mupa €Bpo [39]. Ilicas 3akpurTst
Irnanincekoi AEC JIuTtBa 3 eHepronpoiliuTHOI /ep:KaBu IepeTBOPUIAcS Ha
eHeproiediluTHY 1 yps/y A0BEJIOCs IMIyKaTU HOBI JpKepesa MocTayaHHs eHeprii,
30KpeMa KyITyBaTH ii y pocii.

3aKoHO/IaBUYe peryyioBaHHs eHepreTuuHoro punky €C chopmoBaHO HA OCHOBI
Tperboro enepreruroro makera (2009-2014), mo nepeabdadae BUPIMIEeHHST TAaKUX
[IATaHb, SIK: peopraHisallisl akTUBIB eHepreTUYHNUX KOMIIaHil, CTBOPEHHS HaIlio-
HAJIbHUX He3aJIesKHUX PEryJsTOPIB, CIIBIpalls AepsKaB, YeCHI po3ApiOHi pUHKM
eHeprii.

Binnosinno no Crparerii ctBopents Enepreruunoro Coiwosy [40], yxsasenoi
y 2015 p., roloBHUMY THiJIsiMU eHepreTrdHol moJituku Coiosy €:

— nuBepcudikallig aKepest reHepartii eJeKTpoeHeprii B €Bporri, peasisailisi eHep-
rorocTavyaHHs Ha 3acajiax Koolepaillii Ta COJiapHOCTI MiX Jlep;KaBaMU-4JIeHaM1
Cortogy;

! Beaskasiocst, 10 atoMHi peakrtopu, siki Oy noGynosani s3a yacis CPCP, € norenuiiino nebesneu-

HuMH, ocobmBo Bumesragana AEC, axa mama amanoriunuii Yopuobunncokiii AEC tun peaxrtopa

[38].
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— TI0BHe 3a0e3MedyeH sl iHTerpailii BHyTPIlIHLOTO eHepreTHIHOTO puHKY Co103y,
HaJIallITyBaHHS BIIBHOTO TiepeMilieHHsT eHeprii TepuTopieio Corosdy 6e3 ycTaHOB-
JIEHHST PETYJISTOPHUX Oap’epis;

— IOKpalleHHsI eHeproeeKTUBHOCTI Ta 3MEHIIeHHS 3aJIesKHOCTI BiJl IMIIOPTY
eHepropecypcis i3 TpeTix KpaiH, 3MeHIEeHHs] BUKH/IIB, 3a6e3medeHHsT POOOYMMM
MICIIAMHU CIIEI[iaJIiCTiB y Tajy3i eHepreTuku;

— nexapOOHi3allisi eKOHOMIKM Ta PyX y HampsiMi BUKOHaHHsS [lapusbkoi Kirima-
TUYHOI yTO/IN;

— IIPOCYBaHHSI JIOCJI/KEHb 100 AeKapOOoHizallii eKOHOMIKHM Ta iHHOBaIlii y cdepi
€HepreTuKu.

[ToBHicTiO iHTerpoBanuii i HaIeKHO (PYHKITIOHYIOUWI BHYTPINTHI eHepreTuy-
HUI PUHOK Ma€ 3a0e3MeYnTH JAOCTYITHI I[iHM Ha eHepProHOCii, HajaTu HeoOXiaHi
I[IHOB1 CUTHAJIN /I CIIPSAMYBAHHS IHBECTUIIN Y «3€JIeHY» €HePreTUKY, FapaHTy-
BaTH €HeProrocTavyaHHs i BIIKPUTU HAWMEHIT BUTPATHUN HIJILX 10 KJAIMaTUYHOL
HEUTPAIBHOCTI.

Possutok eneprernunoi nmosituku €C BimOyBaBcs B pamMkax YerBepToro Ta
[I'sitoro enepreruynux naketis (2015-2021). ¥ moromy 2021 p. €Bporeiichka
Kowmicis posnouasa mpoiiec KOHCYJIbTalliil 100 peopraHisailii ra30BOro puHKy
€C. HoBa cTpyKTypa ra3oBOro puHky — Iie Tepiinii cCepilio3HUil epersisi/] mpaBuJi
razoBoro puHky €C i3 yacy npuiiatTs TpeTboro eHepreTUYHOTO Makera. Bin
Mae 3a6e31MeYnTH OHOBJIEHHST HOPMAaTHBHO-TIPaBoBOi 6asn €C 17ist KOHKYPEHTHUX
JekapOOHI30BAHUX ra30BUX PUHKIB, 10 OY/e AOCATHYTO LIISAXOM BHECEHHS 3MiH
sk 1o Tazosoi qupextusu (2009/73/€C) [41], Tak i 1o Permamenty mpo ra3 (€C
Ne 715/2009) [42].

Ax iy Bcix cdepax nosituku €C, eHepreTUUHA MOJITHKA (POPMYETHCS HU3KOIO
cy0’exTiB, HAWBILIMBOBIIIUMY 3 gKUX € €Bponeiicbka Komiciss, €Bpomneiichbkuii
[TapnamenT i Pama. [HmmmmMu BaXXKJIMBUMU yYaCHUKAMU € HAIliOHAJbHI YPS/IH,
SIKUM HAJIEKUTh BU3HAYATbHA POJIb TP (POPMYBaHHI €HEPTETUIHOTO OaTaAHCY
Ta eHEePreTUYHOI 30BHIIIHBOI MOMITHKK!, @ 3 OOKY TPUBATHOTO CEKTOPY — HAIlio-
HaJIbH1 eHepreTUYHi KOMIIaHil Ta HeyPs/I0Bl opraHisarii.

Cman enepeemuunoi 6esnexu €C na goni pociiicoxoi azpecii cmocoeno
Yrxpainu

Konueniis enepreruunoi 6esnexku €C ynpoposx ocranuix 20 pokis Oymysa-
Jlacst Ha TMPUHIIMIIAX «90THPboX A» — availability, affordability, accesebility and
acceptability (HasBHiICTB, €KOHOMIUHA CIIPOMOKHICTD, TOCTYIHICTD, TIPUNHST-

! HamionasipHi ypsiin BIUTMBAIOTH HA €BPOTIENCHKY €HEPreTHUHY MOJITHKY Yepe3 MiHICTPIiB eHePTeTUK
y ckJami BiamoBigHOI KoHbIiryparii Paqn €C; rmasm nepskas, y CBOIO 4epry, BU3HAUAIOTD 3araJbHNN
HaIpsIM eHepreTUIHOI MOMITUKY Ha PiBHI €Bponeiichkoi Paam.
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HicTh) [43]. €Bporneiichki mep:xaBu 1mMo30aBaeHi 3HAYHNUX 3aMaciB MPUPOTHUX
pecypciB, a TOMy BUMYIIIEH]I IMITOPTYBAaTH BYTL/LIs, HATY Ta ra3 3 iHIIUX JEeP:KaB.
3a manumu €Bpoctary 3a 2021 p., 3araabHuil puHOK €Bpocoio3y csrae 14,5 TpiH
€BPO, 1110 POOUTH HOTO IPYTUM 32 PO3MIPOM Y CBITi [44]; BiH TOTpeby€e 3HAUHUX
obcsriB eHepropecypcis, Hacammepea HadDTU i Tazy. €AUHUM TOCTIKEHUIM
HagrorazonocHuM perionom € IliBHiuHe Mope, siKe 3HAXOAMTHCS Yy BUKJIIOUHIN
ekoHOMiuHi# 30Hi Benukoi Bpuranii Ta Hopserii. OctanHi 10TpUMYyIOTbCS 1TPO-
TEKI[IOHICTCHKOI TIOITUKU B MUTaHHSAX 00csATiB ekcropty Hadtu i razy mo €C.

AJITepHATUBHUMM MIJITXaMU TOCTaYaHHst HadTH i rasy € mobyxoBani e Pansan-
cokum Corosom y 1960-ti pp. maricTpanbii HadTO- Ta razoronn «J[pyxba» mis
JOCTABJSHHSA HA(TH 1 ra3y B KpaiHu, 1110 BXOuiu 10 Pajii eKOHOMIYHOI B3aEMO-
noriomoru (ITombima, H/IP, Yropmmna, YexocnoBauuuna). Ilicas posnmagy CPCP
Himeuunna Ta Itasmis moyanam Hasmaro/KyBaTH CIiBIIPAIlioO 3 POCICHKOIO (ezepa-
IiTO 1I[0/I0 MTOCTABOK Tasy Ta HaTH. 3 I[i€I0 METOI POCIHICHKOI0 CTOPOHOIO OYJIH
J0IaTKOBO OOy 10BaHi TpybompoBoan «Sman-Esponay, «IliBHiuHwMii MOTIK-1, 25
i «Typenpkuii moTik». JAK HACTIIOK, posb pocii Ha eHepreTuyHOMY puHKY €C
noctiitHo 3poctana. Cranom Ha 2020 p. maiizke Tpetuna (29 %) iMmrnopty HagTo-
npoaykrie €C cranoBuia pociiicbka HadTa, Tomi sk immopt i3 CIIA — 9 %,
Hopgerii — 8 %, CayniBcbkoi Apasii Ta Besmkoi Bpuranii — o 7 % [45]. Otixe,
€C He moTpUMYyBaBCS BUMOTHU OO0 AuBepcudikailii BIacHOTO HahTOTa30BOTO
PUHKY, 1110 POGUJIO fIOTO BPa3IMBUM Ta JOCTYITHUM JIJIsT IIHOBUX MAHIITyJ IS 13
OGOKY YYaCHUKIB PUHKY.

Bin mouaTky pociiichbKoi arpecii mpoTn YKpaiHu MuTaHHs 3aKymiBiai HadTH B pocii
HaOyJI0 HacaMIlepel MOPaJbHOTO CEHCY, ajKe TOoAajblla MaJuBHA CITiBIIpaIls
o3Havasa O maTpuMKy Ta (iHaHcyBaHHs arpecii mpotn Ykpainu. €C gocsr €aHo-
CTi B TOMY, IO /lep:KaBa, dKa PO3B’s3aia BIiHY 1 Ma€ 3aHA/ITO BEJUKUI BILIMB Ha
PHMHOK, MTOBUHHA OYTH CYTTEBO OOMEKEHA B y4acTi B TOPTIBJIi.

BizMoBa Bif pociiicbKUX eHepTOHOCIIB, a TaKOX IIHOBHUI MaHTaX 3 OOKY
MOCKBU CIIPUYMHUJIN TOCTPY eHepretnuny kpudy B €C. Ak nacuinok, €C
3MyIIeHN OYB MIyKaTH HOBUX IOCTaYaJbHUKIB, HAJANITOBYIOUM HOBI HMLISXU
IIOCTAaBKN €HEPTropecypciB!, a TaKOX PO3UINPUTHU IepPesiK aHTUPOCIMCbKUX

! Taxk, cxpamtennit mpupoanuii ra3 Hacammepern i3 CIITA i Karapy mia 9ac Kpusu cTaB KJIIOYOBUM
JUKEPEJIOM TIOCTaYaHHsl, Ha HOro 4acTKy npunagae 32 % Bij 3araabHOro yucroro iMmnopty razy €C.
3abesreueHHs OCTyILy BCix jepskas-useHis €C 10 PUHKIB 3PIHKEHOTrO rasy € KIUYOBUM 3aBIaHHIM
Crparerii enepretndHoro cotody. CKparieHnii IPUPOIHUIT ra3 MOKe CIPUSITH TIIBUIIIEHHIO eHepre-
tuunoi Gesnekn B €C. Choroni kpainu €Bpory, sSKi MarOTh AOCTYI A0 TEPMIHAIIB i3 TPUHMaHHS
CKPAILJIEHOTO MPUPOJHOIO Tasy Ta PUHKIB 3PIAKEHOro rasy, Oiibll CTIiiKi 10 MOKIUBUX 11epeboiB
y TIOCTaYaHHi, Hi’K KpalHu, [0 3aJexkKaTh BiJl OJHOrO ITIOCTadyajbHUKa ragdy. Hanpukinmi Gepesus
2022 p. €C ta CIIIA yxBau/u CIIiIbHY A€KIapalliio Mpo 30iIbIIeHHs TOPTIiBJI CKPAIIEHUM TIPUPO/-
HUM Ta30M.
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cankiiiit. Tak, €C ynpoBa/Kkye nakeTu CaHKIIN B eHepreTuuHiii cdepi, cepen
SIKUX CJIil BHOKPEMUTH TPAaHWYHY I[iHY Ha KYTIBJIIO POCIACHKOTO bapesio HahTu,
GaHKIBChKi caHKIlii, 3a60poHy TpoMajsiHaM pd Ta pociiicbKuM KoMIaHissM GpaTu
y4acTb y AigabHOCTI KpuTuuHol indpactpykrypu €C [46]. [Ipyroro BepecHs
2022 p. ronoBa €Bporomicii, ¥Ypcyna don nep JlsieH, BucioBuiacs 3 mpuBomIy
MaHInyJAIiin pocii Ha HahTOra3oBOMy PUHKY: «Mu 3ITKHYJIUCS 3 HAaJ3BU-
YaifHOIO CUTYAIli€l0 He Jullle ToMY, 1110 Pocisi € HeHaliiHUM [TOCTavyaJlbHUKOM
<..> a i1 Tomy, mo Pocig akTUBHO MaHIiIyJI0€ TA30BUM pPUHKOM <..> | mMu 3a
OCTaHHI MMIBPOKY, i/l Yac I1i€l BIMHM, y»Ke CUJIBHO ITIBUIUJINA HAULY TOTOBHICTD
i mocmabwim XBaTKy, IKy Pocis TpuMaja Ha Hamliii eKOHOMII i Ha HAIIOMY
KOHTUHEHTI» [47].

BBaskaemo, 1110 710 TepepaxoBaHWX BUIIE TMPUHIUIIB €HEePreTuYHOI Oe3rmeKn
(«90THPBOX A») CHOTOJHI CJIIJT IOAATH TI€ OHY JITEPY «A» — MOTITUIHA OITiJb-
uicts (political adivisablity). Possutok nopiii nporsirom 2022—2023 pp. mpoje-
MOHCTPYBaB, /10 SIKMX HeOe3MeUHNX HACIIKIB IPU3BOANTD CUTYAIIisl, KOJU ONH
He0OPOCOBICHMI YYaCHUK €HEPreTHYHOTO PUHKY JOMITCst MaHiBHOTO CTaHOBHUIIA
i 3aBasgKy boMy iHancye Mixaep:kaBHi Ko rikTH. Taki cyd’ekTi MaloTh O6yTH
Bijl/IydeHi Bijl IIMBIII30BaHOTO €HEPreTUYHOIO PUHKY, SK 11e OyJI0 3p00JIEHO CBOTO
yacy 3 IpanomMm, Benecyesoro ta IliBniunoo Kopeero.

Jlst Toro, 106 OMIHUTK CydacHUH cTaH eHepreTwdHOro puHKy €C, moTpi6HO
3BEPHYTHUCS /10 aHAJII3y CTaTUCTUYHUX JAHUX CTOCOBHO iMIIOPTY €HEProHOCIiB,
a TaKOXK PiBHS €HepPreTUYHOl 3aJIeKHOCTI €BPOIEHCHKUX KpaiH Bijl POCIHICHKUX
HaTH Ta Tazy.

3a ganumu €spocrary 3a 2020 p., 10 kpain €Bponu Maau pociiicbKy 4acTKy
nonaj 75 % B iMIOPTI MPUPOAHOTO Tasy, 3 Hux cim — kpainun €C (Yexis, Cio-
Bauunna, Ectonis, Jlatsis, @innsumgis, Boarapis, Yropmuna) [48]. ¥ ramysi
iMmopTy HadTH Ta HaPTOMPOAYKTIB TPU KPaiHW MAlOTh OILJIBIT HIXK 75 % pOCiii-
cpkoi HaTH Ha punky — e CiuaoBayumna, JIuta Ta Dinngaumis) [49]. lani
IO/I0 IMITIOPTY €eHeProHOCiiB 3 pocilichKoi ¢ezmepaitii B €sporry 2021 p. HaBeneHo
Ha puc. 1 [50].

Ockinbkr €C yxBaiuB pillleHHSI CTOCOBHO BHJIIJIEHHsI HAWOIMKIMMU poKaMu ToHaA 21 MiIp €Bpo
Ha BofieHb (i3 MexXaHi3My «BakamBi mPOEKTH, MO CTAHOBIATH 3aTaTbHOEBPONENCHKUN iHTEpec» i
@DonHy BiHOBJIEHHS Ta 3abe3Ie€UeHHs CTIHKOCTI), €BPONelichbki BUPOOHUKK €JIEKTPOJII3EpPIB y3s/n
Ha cebe 3000B’s13aHHST 30LIBIIUTH CBOI TIOTYKHOCTI 3 BUPOOHUIITBA €JIEKTPOJIIZEPIB Y AECsATh pasis
1m0 2025 p.

Takosk cif ykazatn Ha auBepcudikaiiiio MapmpyTis nocravanss razy a0 €C. IliBgennnii razoBuit
Kopuzop 3abesredye TpyOOIPOBiAHY iHPpacTpyKTypy, sika gocrasisie ra3 g0 €C i3 Kacmilicbkoro
Gaceliny. €C Takoxk 3aiiMAETbCsI CTBOPEHHSIM CEPEN3EMHOMOPCHKOTO Ta30BOIO BY3JIa, HIO TAKOXK
JIOTIOMO2Ke InBepcudiKyBaTh MOCTAaYaTbHIKIB eHeproHociiB Ta Mapmpytn. €C Besie akTUBHUN eHep-
reTnyHUN fiasor i3 kpainamu 3 [liBaiunoi Adgpukn ta Cxinnoro CepenzeMHOMOp S
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YacTha iMnopTy HadTK 3 pocil, y %

YacTha IMNOPTY NPUPOAHOTD rasy
3 pocii, y %
@ so0-100%
@ so-80%
@ 40-60%
20-40%

@ so-100%
@ so0-s0%
@ 4s0-60%

20-40%

0-20% 0-20%

Puc. 1. Kaprorpama iMnopty eneprotociis 3 pociiicbkoi ¢ezepartii 3a 2021 p.

BianosizHo 10 1UX AaHUX POCIHCHKUI TPUPOIHUN ra3 HallepeaoiHI pOCiiicbKOl
arpecii IoMiHyBaB Ha €BPOIEICbKOMY PUHKY, IPUUYOMY B OKPEMUX KpaiHaX yacTKa
immopry csrana maiske 100 % (Dinnsaunig, Yexisa, Yropmmna, Jlatsis). Haii-
6ispim oKy mieM rady B €C Oyima Himewunna, sika crioxwBana 10,716 mom T
y 2021 p. [51]; 66 % crosxkuToro rasy 0yJso 3aKyILJIEHO 3 POCIHChKOI (hemepartii.
Taka cutyallisi MOSICHIOETHCSI HASIBHICTIO CIIIJIBHOI €HepreTU4Hoi iHGpacTpyk-
TypU — 4epe3 TEPUTOPII0 KOTUIIHIX rmocTcoriamictuaaux kpain (Iloawmia, Cro-
BauumHa, PymyHid, Bosrapis) mie 3 pajissHChKUX 4aciB TPOKJIAJEHO MaTriCTpaIbHi
ras3onpoBo/y, a Ha Tepuropii Himeuuwnu i Bosrapii 6yJ10 POKIaeHo 101aTKOBO
HOBI TPyOONPOBOAM. SIK HACHIZOK, CIIOKUBAHHS POCIHCHKUX rady i HadTu 6yJ10
ekoHOMIuHO BuUTiAHUM. Kpainu 3axignoi €Bponu TpaauiliitHo iMIIOPTYIOTh TIPU-
poxanuii ta3 i3 kpain Ilepchkoi 3atoku (I'pertis, Kinp), IliBaiunoi Adppuku (Ita-
nig, @pantis, Ienanig, [opryramis), Hopserii Ta Benmkoi bpuranii (Ipnanmis,
benbrig, Higepranan).

Y Bunazaky 3 HadTOIO CUTYyallisl Aenlo BiApi3HAETbCA. [0TOBHUMU TOKYTIIISIMU
B 2021 p. 6ynm Jlursa (1,662 mun 1), I[Mombma (211 mua 1), CiroBauunna
(3,165 man 1) ta Dinmaupis (140 mum 1). B inmux kpainax yactka iMmopry
pociiicbkrx HaTONPOAYKTIB He nepeBuiyBaia 50 %.

3 MOYaTKy POCiiChbKO-yKPaiHChKOI BilHM YacTKa POCIHCbKUX eHepropecypcis
Ha eHepretuynoMy puHkKy €C (nuB.: puc. 2) pi3KO CKOPOTUIACS MiXK TEePITUM
i npyruMm kBaptasoM 2022 p.; TeHAEHIlis /10 3HUKEHHS TTPOJIOBKUIACS 1 JaJi:
3aranbHa yacTtka Pocii B enepretnynomMy immopti €C ckopoTuiacs Mix Mepiimim
i Tpetim kBapTasiom 2022 p. — 3 25,5 % no 15,1 % [52]. Ll Tenneniisi, oueBUIHO,
Oyze mposoBKyBaTHCh i B 2023 p. y 3B’s3Ky i3 3alIPOBaKEHHIM HOBUX TTAKETiB
CaHKIIIH.
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YacTka B imnopTi eHeproHociie B EBponeicekomy Cotosi, y %
25

20

15

10

Q1 2022 Q2 2022 Q3 2022 Q4 2022

e——PociA e—ClA - =Hopeeria BenukobpuTaHia

Puc. 2. CxopouyeHHs 4acTKU POCIChKUX €HepropecypciB
Ha eHepretuuynomy punky €C y 2022 p.

CTocoBHO TeHepallil eJIeKTPOoeHepTil ¢/l 3a3HaAYNTH, 10 3arajbHa KiJbKiCTh
BupobsieHoi eekrpoereprii €C y 2020 p. caruynaa 2 644 teppaBar Ha TOAUHY
(TWh), to6To Ha 4 % MeHIlIe Hi’K MUHYJIOTO POKY. PiBeHb ejleKTporeHepariii
B €C 3umM3uBCs Ha 6 % MOPIBHAHO 3 AocATHYTUM MmikoM y 2008 p., Kosin 3arajbHa
Buaya eneprii carana 2 884 TWh. 41,3 % enexkrpoeneprii BUpoOJIeHO 3 KOPHUC-
HUX KOTIJINH — KaM'sTHe BYTIJIJIs, TOPIOYi CJIaHIl, Ta3 Tomo; 24,3 % — 3reHepoBaHO
SIEPHOIO eHePreTHKoI0; 34,2 % eekTpoeHeprii BUPOOJIEHO 3 aJbTepHaTHBHUX
JKepeJl eHeprii — BiTPOBa, COHSYHA, TiJIPOeHEPreTHKa, Te0TePMabHa eHEPTeTHKA
Tomro [53].

3HUKEHHS PiBHS BUPOOHUIITBA €JIEKTPOEHEPTIl TOSCHIOEThCsT HamaranHsM €C
peasidyBaTu CTpaTerilo HYJbOBOTO BHUKUY BYTJIEIIO B aTrMocdepy, OCKiIbKU
eHepreTHKa € OJHUM 3 OCHOBHUX J[KepeJl HaKONMMYeHHSI MapHUKOBUX Ta3iB.
Crparerisg €C «The Green Deal» noknukana nepersoput €Bpory Ha mepuinit
«3eJieHni» KOoHTHHEHT. Ile 06yMOBIIIO BiIMOBY BiJl HEEKOJOTIYHUX Ta TTOTEH-
[[iiHO HeOe3MeYHNX JKepesl eHePreTHKM, TaKUX sK TEILIOBI, CJIaHIleBi, Ta3oBi,
TBEPAOTAJUBHI Ta aTOMHI esiekTpocTaHItii. Ak Hacainok, Himeuunna, EcTonis,
JlutBa ta Yexist Bumyrieni OyJju JiKBiyBaTH CBOi eHEPreTHYHi MOTYKHOCTI
B OOMiH Ha MOJIEpHi3aIlilo Ta eKOJIOTIYHMI Mepexis Ha BiJHOBJIIOBaHYy eHepre-
TUKY. AJle TeMITH [epexoy BUPOOHHUIITBA €JIeKTPOEHePrii MOBIIbHIII 3a piBeHb
3POCTaHHS BUKOPUCTAHHS eJIeKTPpUKU B KpaiHax €C, ToMy eJleKTpUKa CTa€ MEHTI
JIOCTYITHUM PECYpPCOM.

AXTyaJIbHUM TUTAaHHAM 3QJIUIIAETHCSA 051 saepHoi enepretuku B €C. barato
IEHTPUCTCHKUX 1 KOHCEPBATUBHUX JenyTaTiB €Bponeiicbkoro IlapiramenTy
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BUCTYIAIOTh 3a <s/lepPHUN peHecaHC». BOHU cTBePIXKYIOTD, 1110 HEMOXKJINBO
3aJI0BOJIHUTH BCi eHepreTnuHi morpebu aepskaB-uiieHiB €C, Mokaanandmnch
JIVIIe Ha BiIHOBJIIOBAHI JiKepeJsia eHeprii. [HIuMii apryMeHT IoJisirae B TOMY, 110
s/lepHa €HepTis JelleBIla 3a BITPOBY Ta COHSAYHY, & TOMY 11 CJIiJl PO3IIAAaTH IK
NPUHHATHAN BapiaHT Ha CTOJIi 1eperoBOPIB MOPSJ i3 BIIHOBIIOBAaHUMHU JIXKepe-
JlaMu eHeprii [54].

Ha nymky xputukis Ctpaterii, Tpoliiel, rapaHTOBAHUX JIJIST «3€JIEHOTO» TTePeXOY,
HeJIOCTaTHBO. 3a JanuMu €Bporieiicbkoi Kowmicii, /7151 10CITHEHHST eHepTeTUYHUX
isteit 2030 p. yes €sporna noTpebye mopiuHuX iHBeCTUIii y po3mipi 260 mipz
€BPO, 1110 B/[BiUi TepeBUIy€e NMOTOYHI iHBecTulil B po3mipi 100 mapa eBpo Ha
pik. Monz «CripaBesInBOTroO TIEpexoy» CTpaskaae Bij Tiel camoi mpobreMu: Xxoua
4,8 MJIp/L €BPO 3a CiM POKiB 3ByYnuTbh CyTTEBO, 11e Jniine 0,3 % OGaraTopigHOTO
6romkery €C, abo qmme 1 % BBIT €C.

Eneprernyna kpusa B €C croHyKasa 1o 1meperJisijiy CTaBJIeHHs 10 aTOMHOI eHep-
rii. HemnjosaBHO €BpomelicbKi peryasgTopyu 3alipoONOHYBaIU BKIIOYUTH SAEPHY
eHepreTUKy Ta MPUPOIHUI ra3 y TPYIy eHepropecypcis, 10 3amobirae mosisi
MMAPHUKOBUX Ta3iB, MOPS/ 13 BITPOBOIO, COHSAYHOIO Ta 1HIIUMU BUIAMU aJIBTEP-
HaTUBHOI eHepreTuku. €Bponeiicbkuii [Tapaament 06.07.2022 p. nporosocyBas
3a 30epesKeHHs IeTKUX CrienniyHrX BUAIB BUKOPUCTAHHS TPUPOIHOTO Tasy Ta
siJIepHOl eHeprii y cBoiil TakCOHOMII cTanux jzKepest eneprii [55]. Ile He o3Hauae,
110 sifiepHa eHepreTruka Oy/ie BBAKaTUCh aJbTePHATUBHUM J[KEPEJIOM eHeprii, aje
MO’Ke BBaKATUCS TaKUM, 1110 JOMIOMOsKe IOCATHYTH T1any BBy €C Ha KiiMar

10 2050 p.

€C BKOTpe y CBOIll icTOpii IepesknBae KpUTHUYHIIT MOMeHT. Maroun aMOiTHI Triti
CTaTH TEePIIUM PETiOHOM 13 HYJIbOBUMU BUKUJAMU B aTMOcdepy, mepes aepska-
BaMM-YJICHAMU TTOCTAOTh BUKJMKHU OO MUISXiB iX peasizarii. 3HaL00ATHCS
poKH, 100 MOBHICTIO BiZIMOBUTHUCS Bi/l TIOCTAUaHHsI €HEPrOHOCIIB i3 POCICHKOI
denepartii. [apHOi0 HOBUHOTO 1010 1IHOTO € TOTOBHICTH 1HIMTNUX KPaiH MOCTABISATH
erepropecypcu B €Bporry. Tak, AzepOaii/pkan 3/1iliICHIOE TIOCTaBKYy Tasy B Ipe-
iito 3 2007 p., a 3 2011 p. 3anmymenuii npoekT [liBeHHOTO TAa30BOTO KOPUIOPY;,
SKUM asepOaiiKaHchbKuii ra3 Oyae nocrasisTics B Itamiio [56]. Tpausut rasy
3 Bennkoro pomosumia Illaxmaniz-2 depe3 ABOCTOPOHHIN KOPHUIOP, IO CKJIAjAa-
eTbest 3 Tpancanarosmiiicbkoro tpybornpoBoay (TANAP) i TpaucaapiaTuanoro
tpy6omposoay (TAP), no Anbawnii, Bosrapii, Ipewii Ta Itasii posmouascs Harpu-
kinmi 2020 p. Yactka Asepbaiijkany B 3arajibHoMy 00cs3i iMmmopTy rasy mo €C
y 2021 p. craHoBusa Tpoxu Oisbire 3a 2 %, TOAI SK 45 % HaIXOIWJIO 3 POCii.
Bicimuamigroro smnnug 2022 p. €Bporneiicbka KoMicis mignucana yroay 3 ypsi-
noM AsepbaiipkaHy 11040 MOABOEHHS IMIIOPTY IPUPOAHOro razy a0 2027 p. Ileii
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JIOTOBIp Tepenbadae TpaHcopTyBaHHs Oisbiie Hixk 20 Mapa M® ragy 10 €Bponu
3 AsepOaiimzkany, crpusioun auBepcudikailii mocradyaHHs eHeproHociis [57].

[Ile omHMM BITMBOBUM TpaBileM Ha €BPOINENCHKOMY €HEePTreTUYHOMY PUHKY
crae Karap. ¥ sucronazai 2022 p. Himeyunna mignucana 15-piuHuii KOHTPAKT i3
Karapom Ha mocTaBKy 2 MJIH T 3Pi/ZKEHOTO Tasy, OYAy0un JJist bOTO CIelliaibHi
ra3oBi IIOPTOBI TepMiHAJIM /s TPUHMAHHS Ta3y MOPCHKUM ILIsIXoM [58].

Cain Takok BKazaTu Ha HOCTaBKU 3pijzkeHoro ra3y 31 Cnonydenux [lltati
Amepukn. 3a ganuMu MiKHApOIHOTO €eHEPTETUYHOTO areHTCTRa, y JurHi 2022 p.
noctaBku rady i3 CIITA Brepime mepeBUINNIN piBeHb pociiicbkux [59].

Orxe, €C akTuBHO TpaHchopMmye 1 AuBepcudiKye CBiil eHepreTHYHN PUHOK —
LEHTPaIbHY CKJIAJ0BY eHepreTudHoi Oesnexu opratisailii. Byayoun cBoio 1moJi-
TUKY Ha IPUHIUIIAX JOCTYITHOCTI, HASIBHOCTI Ta MIPUIHATHOCTI, He ¢JIij 3a0yBaTu
po 3abe3nedeHHs PIBHOCTI BCIX YUYACHUKIB €HEPTETUYHOTO PUHKY, a TAKOK MTPO-
Be/IEHHSI MOHITOPUHTY JisIIbHOCTI TMAPTHEPIB — MOCTAYa/IbHUKIB €Hepropecypcis.

Bucuosku

3abe3neyeHHs eHepreTHYHOI Oe3eKN € KpUTUYHUM ITUTAHHSIM JJIs TapaHTyBaHHSI
€KOHOMIUYHOTO CYBEPEHITeTY Jiep;KaBU, KOHKYPEHTO3/IaTHOCTI, a OTKe, PO3BUTKY i1
exoHOMiKH. Ileil BUCHOBOK CTOCY€EThCS W iHTErpaliiiux 00’eHaHb, HacaMIepes
€C. IpamotHe (hopMyBaHHS €HEPreTUYHOI TTOJITUKH, 1110 6A3yEThCsT HA TTPUHIIN-
Max 3aKOHHOCTI, BIZIKPUTOCTI, CTAJIOTO PO3BUTKY Ta IOCTYITHOCTI, € BU3HAYAJTbHUM
myHKTOM 3abe3tedertst 106pobyty €C i ioro aepskaB-4ieHiB.

Tpuana criBnpang aep:xkap-usieHiB €C 3 pociiicbkolo (enepalii€eio mocTaBuin
eHepreTHYHUI PUHOK 06’ennanol €Bpornu B 3aexHe craHoBuiie. [[pogoBkeHHs
3aKyTIiBJI €HEPrOpecypciB y KpaiHu-arpecopa IiipBaio 6 30BHINTHBOIIOI THYHITI
iMizpk €C gk opranisaitii, 110 3acHOBaHa Ha CUCTEMI IIHHOCTeH, HAaBKOJIO SKUX
00’€IHYIOThCSI €BPOIENCHKI KpalHu 3 METOIO MOOYI0BU AeMOKPaTHYHOI, IIUBiJIi-
30Banoi Ta 6e3meunoi €sporn. Tomy €C TPOBOAUTH TOTITHKY AMBepcudikarii
JUKepes TIOCTauaHHsI eHeprii Ta TMocTavyaJbHUKIB eHeproHociiB 1o €C, rapanty-
BaHHS €HePreTUYHOI Oe3leKr Ha OCHOBI IPUHIMINB COJIZAPHOCTI, Koomeparii
i B3aEMHOI JI0BipM Mixk aep:kaBamu-usieHamu €C.

Y cyyacHOMY CBITi eHepreTUYHa TOJITUKA TiICHO TleperieTeHa 3 KIIMaTUYHOIO
nositukoro. fdximo €C He mocse MeHTpaibHe Miciie B T100aIbHiil KIiMaTHYHIi
noJiTuil i He 3a6e3neunTh Oe3leyHe MOCTaYaHHS eHePreTHYHUX PeCcypciB 3a
JIOCTYITHUMM I[iIHAMU, OTO POJIb y TEOTOJITUIll Ta TeOEKOHOMIIll ONMUHUTBHCA T
cepiio3HoI0 3arpo3oio. /lep:kaBu, sKi PO3BUBAIOTh CBOIO €KOHOMIKY Ha OCHOBI
Bi/IHOBJTIOBAHUX JIKEPeJl eHeprii, MaTUMYTh 3HAUHY TiepeBary Hajl KpalHaMH, sIKi
JOJIYIaThCST /10 1[BOTO TISIXY 13 3arizHeHHsM abo He 3po0JsiTh 1boro B3arasi [60].
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Tomy, onipu eHepreTUYHy Kpu3y, CIPUUYUHEHY arpeCUBHOIO 30BHIIIHBOIO TTOJIITH-
koto pocii, €C 1mpopoBkye peasizailito mosoxeHb [[apnabKol KIiMaTUIHOL yro/u,
TpaHchOPMYIOUM i MOJIEPHI3YIOUM BJIACHI €HEPTeTUYHI MOTYKHOCTI Ta Ha/laloun
nepeBary ajgbTepHATUBHUM JixKepesaM eHepril. 3 1ieo Metolo €C 3MiHIOE CBOE
CTaBJIEHHS 10 4JIePHO]I €HepreTUKH, gKa € aJbTepHaTUBOIO B TeHepallil eHeprii
3 MiHIMaJbHUM BILUINBOM Ha HaBKOJIMIIIHE cepejioBuille. BrtoueHHS aTOMHOI
EHePTeTUKH B CIHICOK «3eJIeHUX BU/IIB» 3MIHUTH Y CePeIHbOCTPOKOBIN Mepcriek-
tusi craryc AEC B €Bpori. [le nutanHs Takox € cTpareriyHuM /Jist YKpaiHu,
sgKka reHepye Oinbine Hixk 50 % esekTpoeHeprii 3 aTOMHUX €JTeKTPOCTAHIIIH,
1 € aKTUBHUM YYaCHHUKOM €BPOIEHCHKOIO eHepreTUYHOro PUHKY, HaAIWHUM
MOCTaYaIbHUKOM eJleKTpoeHeprii 10 aepsxka-uneHis €C. EdexTusHe i Ge3neune
(OYHKITIOHYBaHHSI sIIEPHOI €HEPTETUKU MOJKE CTaTH 3alOPYKOI0 CTablIbHOI podoTH
EHEProcucTeMHU YKpainu, 3abe3neueHus: eHepretudtoi Oesmnexku €C.
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Anoranis

Memoio cmammi ¢ susnauenns 3micmy npasosoi Kyavmypu ma ii poi 6 po3eumxy i mooep-
Hizauii yxpaincokoi npasosoi cucmemu i 0epicasHocmi na emani NPUCKOPEHHs NPOuecy
inmeezpauii do cknady €sponeticvrozo Cor03y, i e 00YMOBIIE AKMYALLHICTL OOCTIONCEHHS.
Hazonoweno, wo nowsmmsi <npagosa Kyivmypas € npeoMemom akademivnux npasosux
docaiddncery nPomsazom ocmannvozo nie cmoximms. Ocobiuy Yeazy 60HO NPUBEPHYLO
8 NOCMMOOepHOMY OOCILIOHULbKOMY NOJ, sSKe Oiivlle 3ayikasiene 6 nOOOIAHHT M NO3U-
MUBICMCHKO20 NPABOBOZO ANANI3Y | 3HAYHO Kpalye nidzomosiene 00 GUKIUKIG MINCOUCIU-
NATHAPHOCMI. 3A3HAYUEHO, WO NOHAMMS <NPABOSA KYJIbMypas, NONpu npumamanmy tomy
POSNAUBUACTICTD, YIHYEMBCSL 8 AKAOEMIUHOMY CePedosULll 3a 11020 30AMHICTD POSULUPIO-
samu i nO2AUONI0CAMU YABAECHH NPO HAUIOHALLIL 1l PeZIOHALHI NPABOST CUCTeMU Ma iXHi
CKAAOHUKU, GUCTIYNAMU, 3 001020 OOKY, 00KA30M NPagosoi 00HAK08oCmi, a 3 0pyz020 —
KYAbmypHoi GiOMinnocmi, niokpeciiosamu npasosy camobymuicmy i nOCMymoeami npa-
606Y 10eHMUUNICID OKPEMUX JI0OCOKUX CRiibHom. CRPUlHImms npasa 6 1ozo KyivmypHiil
Odemepminayii 6Us00UMsd OOCIIOHUKIS 30 MEXNCT BUKIIOUHO 10PUOUMHUX MEKCmis | pooumbp ix
uymaueuM 00 PisHUX MoOeell NPagosozo MUCIEHHS, NPUNYULEHD, NOBeOIHKI | NPAKMUK,
NPUMAMAHHUX NeGHUM TH00CbKumM cnitoromanm. ITonsmms <npagosa xkyiwmypas axuyen-
mye ysazy na cneuudiunux KyavmypHux 368 s3Kax, wo 1eicamv 8 0CHOGL NeeHoi Npasosoi
cninvromu. Ouesuono10 nepesazol GUOKPEMICHH NPABOKYILMYPHOT 00HAK0BOC NeGHOT
epynu € ii inmeepamueni ynxkyii: npasosi cucmemu (CyoHauionarvii, Hauionaivii, inme-
Zpauiitni uu MINCHAPOOHi), 8 OCHOBY SKUX NOKAAOCHO GIOMINII NPABOGT KOHUENUil, npasuid,
iHcmumymu ma npouedypu, wo Mojcymv oymu noe’si3ami 1a NPACOKYILIMYPHOMY DIGHI.
Hazonoweno na eaxcausocmi nposedenis npasokyiomyprozo ananisy, wo o0ymosiena ne
JUULe GUSHANHAM ICHYSANHS PI3HUX DIBHIE NPAGOKYALMYPHOL €0nocmi, a il HeoOxionicmio
cnocmepexcenis 3a npasoKyIbMyPHoI0 OUHAMIKOI0, WO ICHYE 6CePeOuni ma Mijc PisHuMU
npasosumu Kyavmypamu. Lle 3ymosieno mum, wo npasosy Kyivmypy MONCHA KOHCMPYIO-
samu, 0eKOHCMPYI06aMu i PEKOHCMPYIOBAMU, 60HA MAE SHAUHUL NOMEHUIAL 05 eBONIOUI.
Kopoonu npasosoi kymvmypu sassuuaii € gioxpumumu Ons smin (cnpasediusicms 4pozo
BUCHOBKY 00800UMb Npouec e6poneizauii), xoua uei npoyec 6i00Yeacmvpcs HEWBUOKO i 1020
BAJICKO BUBHAMU JIe2ZKO KOHMPOIbosanuM. IIpasosi mpaduuii sx cmpudiceiv HaAUioHATHUX
npasosux Kyavmyp nicis JApyzoi céimoeoi eilinu 3a3naromy cymmesux 3min nio eniueom
npouecie modepuizauii, indycmpiarizauii, zrobarisauii ma pezionanvhoi inmezpauii. Yenix
€BPONEICHKOL NPasoeoi inmezpauii i npouecy €6poneticvkozo 00’'conans 6 uiiomy 3aie-
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dCUMb He e 6i0 wWmyunozo, <6i0 eepxy 00 HU3Y», 2APMOHI3068aH020 a00 YHIPIKOBAH020
sakonodascmea, a i 6i0 ycniunocmi npouecy QopmMysanis 3a2aibHoE8PONEUCcHKOl npa-
80601 Kyavmypu eHaciioox esponeizayii 27 HAUiOHAILHUX NPABOBUX KYIbMYDP 1, 30KpeMd,
HAYIOHATLHUX NPOQeClinuX NPagosux Kyavmyp. 3pobaeno eUCHOBOK, wo 0N mMozo, wod
6y6 chopmosanuii snauyuuil i OicHo OUNULL EBPONEUCHKUL NPABONOPSO0K, 6 1020 0CHOBY
Mmae Gymu noxiadena eponelicvka npasosa kyavmypa. Epexmuena npasosa egponeizauyis
6e3nocepeonvo 3anencumn, no-nepuie, 6i0 PopMYEaAHHs i CRPULIHAMIMSL CYCNINbCMBAMU YCIX
27 Oeporcas-uienie cucmemu CniibHux yinHocmel, npunyunis, ioetl, ioeauis, modeneil npa-
60601 apezymenmauii, OOKMpur, Meopitl, KOHUEeNnyiil, NoBeOIHKU Mma NPaKmuxu; no-opyeze, 6io
n06Hozo0 dompumanns npunyunie npasa €C i npamozo 3acmocysanns npasa €C y npa-
BOBUX CUCTEMAX 0epHaAB-UIeHI8, WNAXOM Y3200HCEHHS HAUIOHATLHOZ0 3AKOHOO0ABCMEa
3 nonoxcenuamu 3axonooascmea €sponeticokozo Coi03y, a MAKOHC ULISXOM DOPMATLHOL
cyooeoi zapmonisauii. Epexmuene ma oonaxose sacmocysanis npasa €C 6esnocepednvo
00yMOBIEHE POPMYBAHHUIM EBPONEICHKOL CYOOBOT KYLLMYPU.

KmouoBi cioBa: npaBoBa KyJbTypa; IIPaBo; IPABOBA CUCTEMA; €BPOIIei3allis; eBpOIIeii-
cpbKa inrerpartis; npaBo €C; €sponeiicbkuii Coro3; Yipaina.

Europeanization of Legal Culture: an Exploratory Essay

Victoria S. Lomaka*
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Abstract

The concept of "legal culture” has been the subject of academic legal research over the
past half century. It has attracted special attention in the postmodern research field,
which is more interested in overcoming the limits of positivist legal analysis and is much
better prepared for the challenges of interdisciplinarity. The concept of "legal culture”,
despite its inherent vagueness, is valued in the academic environment for its ability to
broaden and deepen the understanding of national and regional legal systems and their
components, to act, on the one hand, as evidence of legal uniformity and, on the other
hand, of cultural difference, to emphasize legal identity and postulate the legal identity
of individual human communities. The perception of law in its cultural determination
takes researchers beyond the scope of exclusively legal texts and makes them sensitive to
different models of legal thinking, assumptions, behavior and practices inherent in certain
human communities. The concept of "legal culture" emphasizes the specific cultural ties
that underlie a particular legal community. The obvious advantage of highlighting the
legal and cultural uniformity of a certain group is its integrative functions: legal systems
(subnational, national, integration or international) based on dif ferent legal concepts, rules,
institutions and procedures can be linked at the legal and cultural level. The importance of
legal and cultural analysis stems not only from the recognition of the existence of dif ferent
levels of legal and cultural unity, but also from the need to observe the legal and cultural
dynamics that exist within and between dif ferent legal cultures. This is due to the fact that
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legal culture can be constructed, deconstructed and reconstructed, and has a significant
potential for evolution. The borders of legal culture are usually open to change (the process
of Europeanization proves the validity of this conclusion), although this process is not fast
and difficult to recognize as easily controlled. Legal traditions, as the core of national
legal cultures, have undergone significant changes since the Second World War under the
influence of modernization, industrialization, globalization and regional integration. The
success of European legal integration and the process of European unification as a whole
depends not only on artificial, top-down, harmonized or unified legislation, but also on
the success of the process of forming a common European legal culture as a result of the
Furopeanization of 27 national legal cultures and, in particular, national professional legal
cultures. In order for a meaningful and truly unified Furopean legal order to be formed,
it must be based on a European legal culture. Effective legal Europeanization directly
depends, first, on the formation and perception by the societies of all 27 Member States
of a system of common values, principles, ideas, ideals, models of legal argumentation,
doctrines, theories, concepts, behavior and practice; second, on full compliance with the
principles of EU law and direct application of EU law in the legal systems of the Member
States, through the harmonization of national legislation with the provisions of EU law, as
well as through formal judicial harmonization. Effective and equal application of EU law
is directly conditioned by the formation of European judicial culture.

Keywords: legal culture; law; legal system; Europeanization; European
integration; EU law; European Union; Ukraine.

Beryn

[Turanus (hopMyBaHHSI Ta PO3BUTKY TIPABOBOI KYJIBTYPH TPUBAJIMIA yac repebyBae
B I[EHTPI HAYKOBUX JIOCJI/KEHb Ta IHTepeciB AK MPaKTUKIB, TaK 1 HayKOBIIiB-
TEOPETUKIB y PI3HUX Tayly3sX 3HaHb. lle moB’si3aHO, 30Kkpema, 3 TUM, IO TOJIi-
TUYHA 1 TPAaBOBA KYJBTypa € <IOMePeHIMU» B OHTOJIOTIYHOMY CEHCl, a TOMY
CYTTEBO BIJIMBAIOTh HA (POPMYBAHHS MMEBHUX IHCTUTYIIHHUX MeXaHi3MiB K Ha
piBHI ZepKaBU, Tak i iHTerpamiiitnoro o6’ eqHanus (Xo4a B JOCTIKEHHAX €BPo-
neiicbkoro Coio3y 1bOMYy [PUALJISETHCS MeHIe yBaru) Ta iHOJI Ha/laloTh iM
cency [1, c. 678].

PosbynoBa YkpaiHChKOI JepskaBy i mpaBa nepeOyBa€ B JiaJeKTUYHIN €HOCTI
3 PO3BUTKOM TIPABOBOI1 KYJIBTYpHU CycIyibcTBa. Ha eTarni MoziepHisailii yKpaiHCbKO1
JIePKaBHOCTI Ta TpaBa, iX iHTerpailil B CiM 10 €BPOITEMCHKUX ITUBIJII30BAHUX HaIliil
Ha/[3BUYAHO Ba)KJIMBOTO 3HAYEHHsT HAOYJI0O OHOBJIEHHSI came TIPABOBOI KYJIBTYPU
CYCIJIBCTBA, i1 BUBLIbHEHHS Bijl BILIMBY POCIHCHKOI ITPABOBOI KYJbTYPH, SIKQ
CIIpHitHsIa 1 po3BHHYJIa OaraTo 10 3 PaASHChKUX HEIEMOKPATUYHUX TOKTPUH,
KOHIIEIIIi# 1 MIX0/IiB, a TAKOXK 1/1€0JI0Ti1 «PyChKOTO MUPY» ..

! IMIIepchKy 3a CBOEIO CYTHICTIO POCIHCHKY Mep/KaBHY TPAIAWINIO CJiJ PO3TJISIAATH B HEPO3PUBHOMY
3B’SI3KY 3 POCIFICHKIM ITPABOBUM MUCTIEHHSIM; YKOPIHEHIM TTO3UTUBICTCHKIM ITi/TXO/IOM /IO TIPABa, STKNN
JIEMOHCTPY€E 37aTHICTD 3b6epiraTnucst i BiZHOBIIOBATUCS y TIPaBOBiil CBIJOMOCTi CYyCITiJIbCTBA HaBiTh
nicsg Toro, sk Ha nodarky 1990-x pp. y AepskaBi Ta CycHiJibeTBi HaueOTO BifOyaucs PeBOJIONINHI
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Jlemokparist B ii 3axigHomy (KJIacMYHOMY) PO3YMiHHI OTpeOye BIAXOMY Bij
(hopmaicTChKOTO, MITKOBUTO TTO3UTUBICTCHKOTO PO3YMiHHS BEPXOBEHCTBA IpaBa
Ta 3aMiHM OTO Ha Take, IO BKJIOYAI0 O, 30KpeMa, JKEPEIO i POIeaypy 3/iiic-
HEHHS BJIQJIA, aBTOPCTBO MPABOBUX HOPM 1 MTPOTIELyP SIK HEBi/I €MHI KOMITOHEHTH
PO3yMiHHSI BepXoBeHCTBa IpaBa. [IpaBoBuii pekum, sIKUN He MiATBEPKEeHUN
JIEMOKPATUYHOIO TIPAKTUKOIO 1 He TI0Ba)Ka€ IpaBa JIIOJMHU, He MOXKe BBAXKATUCS
MIPOSIBOM BepXoBeHCTBa 1pasa |1, ¢. 680-681].

Orssin nitepatypu

[TpobemMaTiiKa IPaBOBOI KYJIBTYPH MTOCIaa BaXKJINBE MicIle B HAYKOBUX ITOTITY-
Kax paJAsdHCbKUX NpaBHUKIB. OHAK paJsgHCbKa, SK CBOTO Yacy i HiMeIlbKa,
IOPUIMYHA HAYKA ONMMHUIACA 32 «TOBCTUMU CTIHAMM CaMOJIOCTATHOCTI» y CTaHi
HeBHOI 130J1s11ii, a ii IpaBoBa AyMKa 3a0/yKala B «CyXOMY [O3UTUBI3Mi», SIKMii
3aIUTIONLYBAB 04l Ha IOPUAMYHUMN CBIT 32 MeKaMU CBOIX HalllOHAJbHUX Ta i71e0-
JIOTIYHUX KOPAOHIB [2].

Bix yacy 3100yTTs YkpaiHoto He3aeKHOCTI BiTun3HsHi npaBosHasili (B. BaOkiH,
O. Tanzenko, O. 3aituyk, €. Hazapenko, H. Onimenxo, O. [lerpummun, B. Tarii,
IO. [lemiyyeHKO Ta iH.) aKTHBHO PO3pO0JIsiiv IIPobJIeMy MoJIepHisallii paBoBol
CHUCTEMH, BAKJIMBE MicClle B gKIl BIJIBOJMJIOCS IIPABOBIN KYJIBTYPl Ta IPAaBOBIi
noktpuHi. ChopMyaboBaHI HUMHU TEOPETUYHI MOJOKEHHS i BUCHOBKU CTaJU
OCHOBOIO JIJId TIo/IasTbInX HayKoBuX momtykis 0. butaka, JI. Bosk, O. Makaposa,
A. OBuunnikoBoi, B. Tepnascokoi, P. [1laii, I. AxoBioka Ta imH.

HanzsuyaiiHo MO3UTMBHOIO IOA0 1bOTO € AistabHicTh [Ipesuzii HamionanbHO1
akajieMii IpaBOBMX HayK YKpainu, 3a iHiriatusoio sxoi y 2008 p. 6yso omyo-
JIIKOBAHO IT'ATUTOMHe BujanHsa «IIpaBoBa cucrema YKpaiHu: icTopisi, cTaH Ta
nepcrektuBu»!, a B 2013 p. — «IIpaBoBa mokrpuna Ykpainus»? (BUAaHO TaKOXK
AHTJIOMOBHI Bepcii 1ux (pyHIaMeHTaJIbHUX HAYKOBUX IIPAIlh).

[IpuckopenHs mpoiiecy €BpoONeNCchKOI iHTerpailii, o /a€ MOMITOBX €BPOIIei-
3allii MOJIITUYHOTO i MPAaBOTBOPYOrO IPOIECiB B YKpaiHi’, a TaKokK pPo3B’s3aHa
poci€io BiitHa 00YMOBJIIOIOTD TIOTPEOY Y 3BUIbHEHHI BITYM3HSIHOI I0PUINIHOI HAYKU
BiJl BIUIMBY JIOKTPUHAJbHUX II/IXO/IB KpaiHU-arpecopa MpU PO3KPUTTI 3MICTY

nepeTBopenHs. Ha 11e Bkasye cTpiMKe BiIpO/KEHHS y POCIMCHKOTO MOJTITUYHOTO KJIACy i CYyCIiIbCTBA
B I[IJIOMY IMIIEPCHKUX, TOTAMITAPHIX Ta MIJITAPUCTCHKUX aMOillil, CTAHOBJIEHHS HAIIMCTCHKOI i1€0J10-
rii (pammsm), IpakTUYHE BTiJIEHHS SIKOI HAOYJIO CBOTO BUSIBY B arpecii pocii mono YKpaidu, reHoIu/i
YKpaiHChKOI HaIlii.

! ABTOpCHKHUIT KOJIEKTUB BujlanHs HaymiuyBaB 112 HaykoBIiB, cepesi sikux 88 MOKTOPiB HAayK, mpodeco-
piB.

2 JTo aBTOPCHKOTO KOJIEKTHBY BUIAHHS yBIHILTO 174 HAyKOBII 3 yCiX NPOBIIHIX HAYKOBUX HA 3aKJIA[IIB
BUIIOI OCBITH YKpaiHWU.

3 Cutit 3a3HAUMTH, 10 IPABOBA KYJBTypa CTaja IPeAMEeTOM 00TOBOPEHHS y MPABOBUX AUCKYCIAX MPO-
TSTOM OCTaHHIX JIBAIIISTH POKIB TAKOK Uepes €BPOIIEi3alliio IPUBATHOTO TIPaBa.
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i cyTHOCTI 6a30BUX IOPUAMYHUX ABUIIL 1 IIPOIIECIB, 1i TOAAIBIIOTO PO3BUTKY B (hap-
BaTepi €BPOIENCHKUX TOKTPUHATbHUX MiaxomiB!. e 3acBiaaye akTya bHICTD i ITpakx-
THYHY CIPSMOBAHICTD MOJAJBIINX HAYKOBUX PO3POOOK TPOOIEMATHKH MTPABOBOI
CHUCTEeMHU, TTPAaBOBOI KYJBTYPHU 1 IIPABOBOI JJOKTPUHU YKPAIHCHKOTO CYCIJIbCTBA.

Marepiaim Ta MeToau

[Torrpu Te, 110 TIPaBOBiii KyJIBTYPi MPUCBSIYECHO YUMAJIO MOHOTPA(IUHUX J10CITi-
JUKeHb, HAYKOBUX CTaTel, 1 mpobieMaTHKa MIPUBEPTAE yBary Jefiaji HOBUX
MIOKOJIIHD focaianukiB. [TomiTuna i mpaBoBa KyJbTypa, K 1 KyJIbTypa B I[IJIOMY,
HiKOJIM He OyBa€ CTAaTUYHOIO: BOHA MOJKe He TiIbKHM 1H(GOPMYyBaTH KOHKPETHi
IHCTUTYIIIMiHI MeXaHi3MU, BIJIMBATU Ha iX PO3BUTOK, aje i1, y CBOIO Yepry, cama
iHbopmyeThest, GOpMYyETHCST 1| MOMUMDIKYETHCS IIMMU MeXaHi3MaMu B Oe31epepB-
HOMY 1KJi B3aemoii [1, c. 678—679]. Take GaueHHs MAXOLY O OHOBJIECHHS
HAYKOBOTO 3HaHHS Bianosijae nosuuii [loctiitHoro komitery 3 ryMaHiTapHUX
Hayk (SCH), axkuii BUCJIOBIIOE Bipy B MOCTIHHUI Tepersisii i OHOBJIEHHs i/eil
Ta MiAXOAIB% 1110 € BI3UTHOIO KapPTKOIO TOr0 HAOGOPY AMCIUILIIH, SIKi CTAHOBJIATH
eBpolelicbKy rymManitapuy nayky. Ha ne Bkasye yxsasnenns B 2007 p. SCH
«A Manifesto for the Humanities in Europe», aeBisom sikoro € «In varietate
concordia» [5].

3 MoMeHTY TosiBU TepMina «iipaBoBa Kyasrypa» (L. M. Friedman, 1975) muckycii
TOYAThCsI 3 TPUBOJLY: PI3HUX 3HAYEHD IIPOTO TEPMiHA; BUBHAYEHHS KOJa Cy0 €K-
TiB, JI0 SKUX JIOPEYHO HOTO 3aCTOCOBYBATHU; KOHTEKCTY, B SIKOMY JIOILIJIbHO HOTO
BJKUBATH; BU3HAUEHHS YMHHUKIB, I1i/[ BILINBOM SIKMX IIPABOBA KYJIBTYpa 3a3HA€
3MiH; B3aEMO/Iii Mi’K HAIlIOHAJLHOIO JIEP;KABOIO Ta Ii MPaBoM, 3 OJHOTO OOKY, Ta
iMepaTuBaMu To6asizallii — 3 iHioro; (hopMyBaHHs IIPABOBOI KYJIBTYPHU iHTE-
rpamiitHux MiskKaepKaBHUX 00’€HaHb, Hacamiiepen €sporneiicbkoro Coroay, Ta i
CIIBBiTHOIIEHHS 3 MPABOBOIO KYJBTYPOIO JiepKaB-ueHiB>.

! TTorpibHo maM’sTaTH, 1O IOPUANYHA MAOKTPUHA Yy TPaAWIlii KOHTHMHEHTATLHOTO TpaBa (opmye
GaueHHs MallOyTHIX MPAaBO3HABIIB Ta IOPUCTIB-IPAKTUKIB CTOCOBHO MPABUJIBHOIO PO3YMIHHS BifIO-
BiJIHMX TIPABOBMX iIHCTUTYTIB, TPAHCJIOE Ta BKOPiHIOE Yy TIpodeciiiniii cBistoMmocTi HopMu mpodeciitnol
MIPaBOBOI KyJBTYpH |3, c. 384].

2 B iHmomy BUMAIKy MU MATHMEMO KYJIBTYPHY cTarHarlifo. Take sBUIIE CIIOCTEPITAETHCS B CYCITIIBCTBI,
B JKOMY TIPOTIeC O3HATYBAHHS MOBHICTIO aBTOMATHU30BAaHUH i HEMA€E MICIS [I7TsT HOBUX 3HAUEHb; OTXKe,
3MEHIIYEThCS 371aTHICTh cy(’ekTa BigoOpaskatn abo BUGIPKOBO pearyBaTu Ha HECKIHUEHHE PO3MaiTTs
indopmariii B HaBKOJMITHBOMY cepeioBuii [4].

3 Caix 3BaskaTH Ha Te, MO MATPUMKA KYJIBTYPHOTO PO3MAITTS, BKIIOYAIOYN PO3MAITTSI TTPABOBUX KYJTh-
TYp, € HaJ3BUYAllHO BaKJIMBOIO Jisi 3a0e3leueHHs KuTTesgaTHocti €sponeiicbkoro Corosy. Hesu-
nazKoBo aesizom €poreiicbkoro Corosy cras BuciiB «In varietate concordias. Ileii aeBis mepemir
Ha KOoHKypci, mpoBeneromy B 1999-2000 pp. cepen eBpometicbkux mkostpis. Y 2000 p. Bin ne 6yB
BU3HaHU €Bporelicbkoio pasoio sk oditiiine racao €spomneiicskoro C. [Ipoext /loroBopy mpo Kon-
ctuTymio a7 €Bponn y crartax 1-8 sragysaB 1e Ttacio cepen odimiftanx crumBodiis Corody. [Toun-
Hatoun 3 2005 p. 1e racao BUKOpHUCTOBYIOTh Ha [lHi €Bponu. Y [lexmaparii Ne 52 1o JlicaGoHCbKOTO
noroBopy 16 mepskaB-usieHiB MiATBepANIN BU3HAHHS cnMBOJiB €C, 3a3HAUNBIIN, IO TPATIOP, TiMH,
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Cepell TOCHIHUKIB TaKOXK iCHYIOTh PO30IKHOCTI B TOTJISIIAX MIOAO TMTUTAHHS,
Y1 CIIPaB/Ii IPaBOBa KyJIbTypa € OiJIbI KOPUCHUM TEPMIHOM TIOPIBHSIHO 3 TAKIM
yCTaJleHUM TOHATTSIM, «dK TpaBoBa izfeosiorisi» [6]. [Hoxi TepmiH <«mpaBoBa
KYJIBTYPa» PO3TJSAAETHCS TaKOXK SIK CHHOHIM mpaBoBoi cim’i [7] abo mpaBoBoi
Tpaauiii [8], abo HUM MO3HAYAIOTh BHYTPIIIHIO JIOTIKY PO3BUTKY HaI[lOHATBHOI
4yu perioHasbHOI (HanpukJiaz, mpasonopsaaky €C) npaBosux cucrem [9; 10]. Ha
nymky Husa Jaakko, BUKOpHCTOBYIOUYM TIOHSTTSI «IIPaBOBa KyJbTypa, OKpeMi
aBTOPU TIPArHyTh BUUTH 3a MeXy TpocToro «law in bookss» i momicturu mpaso
B OiJIBII IUPOKMIT COIIOKYIBTYPHUI KOHTEKCT |8, ¢. 5—6].

R. Cotterrell BBakae, 1Mo MOHATTS <«IIpaBOBa KyJbTypa» MapHe Yy TOPiBHSLIb-
HO-TIPABOBIHl COIi0JIOTii, 2 TOMY MOKe OyTH 3aMiHeHe MOHSTTSIM <«IIPAaBOBa ije-
onorig» [11]. /I. BoBk, y cBoIo 4epry, 3a3Havae, 10 MpaBOBa TPAIUIIIS TOCIIA€
LIEHTPaJIbHE MiClle y XapaKTepPUCTUIIl [paBa K HUBLII3AIINHOIO SBUIIA 1 CKJIa-
JI0BO1 KYJIBTYPU IEBHOTO colliyMy. Bin ykasye Ha CKJIaJHICTh TEOPETUYHOIO
BU3HAYEHHSI TIPABOBOI TPaJIMIlii K MPABOro (heHOMEHY, BEJIMKY aOCTPaKTHICTB,
cxeMaTU4HicTh 1 HaBiTh i1 Metadopuunicth [12]. Ha aymky C. C. IlaBsoBa,
MpaBoBa TPA/UIIISI € HEBIJ EMHUM eJIeMEHTOM ITPaBOBOI KYJIBTYPH, SIKU iCHYE
B MeJkax KOHKPeTHOI HallioHaJbHOI mpaBoBOi KyJabrypu [13, c. 5, 9]. 3a takoro
II/IXO/Ly /10 CIIIBBIIHOIIIEHHSI IIMX /IBOX KaTeropiii cTae 3po3yMiJinuM, 110 IIPaBOBa
TPaJuIlisl 32 3MICTOM He eKBiBaJleHTHA 1PaBOBiil KyJbTYpi, a OTKe, 11e He B3ae-
MO3aMiHHI TOHATTS.

[TpaBOBY KyJbTypy B HaiiOiIbII 3araJbHOMY PO3YMiHHI MOJKHA PO3IJISIATH SIK
OJIVH 3i CII0CO0IB OIKMCY BiZIHOCHO CTIHKKMX 3Pa3KiB IIPABOBOI MOBEAIHKY 1 BifHO-
CUH y CyCHiJIbCTBI. EjeMeHTH, 110 yTBOPIOIOTH CTPYKTYPY IPABOBOI KyJIbTYPH,
JIOBOJIL Pi3Hi i1 BapiloOThest Bijt: (haKTiB PO KiJBKICTh YB'SIBHEHUX 0Ci0 Yy CYCITiIb-
CTBi; BU3HAYEHHS POJIi CY/UIIiB i a/[BOKATIB y HOTO XKUTTi'; XapaKTepy I0PUIUIHOI
OCBiTH; MeXaHi3My Bifibopy i Mpu3HaYeHHs CyIiB, Cy0 €KTIB 1 (hOpM KOHTPOIIO
3a IX JisIbHICTIO; XapaKTepy CYAO0BUX IIPOIECIB; poJii apOiTpasKy i mocepeaHuIITBa
SK aJbTePHATUBU CYJIOBOTO PO3TJILY 1 /10 TPABOBUX ijle, KOHIIEMIIiH, JOKTPUH,
HIHHOCTE, MEHTAJITeTY.

sIx i KyJbTypa B IIiJIoMYy, ITpaBoBa KyJbrypa, miakpecaioe D. Nelken, Bignosizae
Ha 3alUTaHHs, XTO MU €, 8 He TUIBKHU TIPO Te, 1m0 Mu podmmo [ 15, ¢. 1]. CrorozHi,

nesi3 («O6’enHani B pisHOMaHITHOCTI» ), €Bpo Ta JleHb €BPOIy 3aUIIalOThCs IS HUX CHMBOJAMU
JUTST BUPQJKEHHST BiUyTTsI CIIIJIBHOCTI Jiiofieit B €BporreiicbkoMy Coio3i Ta iXHBOI BifZIAHOCTI HOMY.
B inTepmperartii €Bponeiichbkoi KOMICii 11e TacJI0 03HAYAE, 10 EBPOIIENII €MHI Y CITJIBbHIN TIpali Ha
KOPUCTb MUPY i 106po6yTYy, i 110 6arato pisHOMaHITHUX KYJIBTYD, TPaAHIliid i MoB €Bporu € mosu-
TUBHUM YMHHUKOM JUUISL IIbOTO KOHTHUHEHTY.

L. M. Friedman 3a3nauas, 110 I0PUCTH Ta CyIJi B GaraTboX CyCIiJbCTBaX CTaHOBJIATH €TiTapHy Ta
BILIMBOBY IPYILy. IXHS 1IpaBOBa Ky/ILTYpa CIIPABJIAE CYTTEBUIl BILIUB Ha IIPABOBY KYJLTYPY CYCIIilIb-
cTBa. AJle He MEHII 3HAUYIIOK B JEMOKPATMYHUX KpaiHaxX € MpaBoBa KyJbrypa Gi3Hec-CIJIbHOTH,
0COBJIMBO MOPIBHSAHO (CKasKiMO) 3 PABOBOIO KYJIBTYPOIO GOMIKIB YM MaOMITHIX jiteid [14].
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Ha eTalri OCTaTOYHOTO 3BiJIbHEHHSI YKPAiHU Bijl BIUIUBY JIOTM «PYCHKOTO MUPY>» !,
BaKJIMBO JIOCJI/I>KYBATH €BOJIIOIIIO0 YKPAIHCBKOI MPABOBOI KYJBTYPH €I0XU He3a-
JIESKHOCTI 3 METOI0 BU3HAUYEHHS 1I YCYHEHHS MOMUJIOK y TMOJITUII TPaBOBOTO
BUXOBaHHS, O0POTHOM 3 MIPABOBUM HITIJIIBMOM Ta iHIIUMU IposiBaMu gedopMariii
MPaBOBOI CBIZIOMOCTI, a TAKOK 11 €BpoIei3allil 3a/1/1s1 CHPUAHHS alanTallil BITYn3-
HSTHOTO 3aKOHOJIABCTBA /10 3aKOHO/IaBCTBa €Bporieiicbkoro Coiosy.

Mertolo cTaTTi € BU3HAUYEHHS 3MICTY [IPABOBO1 KYJIBTYPH Ta 11 POJIi Y PO3BUTKY
11 MOJiepHi3allil YKpaiHChKOI ITPaBOBOI CUCTEMU 1 /IePKaBHOCTI HA eTalli MPUCKo-
peHHs Tpollecy iHTerpailii 0 ckiany €sporeiicbkoro Coo3y.

Pe3ysbrati Ta 00roBOpeHHS
Hayxoeo-mepminonoeiuni nioxoou 00 su3HaueHns npasosoi Kyavmypu

Hocrimxennsa gpeHomMeHy MPaBOBOI KYJBTYPU CJIiji PO3IMOYMHATA 3 BU3HAUEHHS
HAayKOBO-TEPMIHOJIOTTYHUX ITIIXO/IB /10 MOTO PO3yMiHHA i TaymadeHHs. Kysb-
Typa — Iie 6araToacrneKkTHe sIBUIIE 1 BiATIOBIAHO MOHSATTS, SKOMY BajKKO TaTH
yHiBepcaibHe BU3HaYeHHs. lle 3aBIaHHs cTaBaATh cobi dimocodu, opucTu,
COIII0JIOTH, AaHTPOIOJIOTH, ICTOPUKHU 1 JIHTBICTH, O/HAK, MOTIPU TPUBAJI Ha-
YKOBI IOIIYKK B aKaJeMiuHOMY CEPEIOBUIII 10Ci He BUPOOJIEHO YHIBEPCATHHOIO
IIJIXO/Y /10 PO3yMiHHS (peHOMeHYy KYJIBTYPH, K 1 He cOpMyJIbOBAHO 3arajb-
HONpUHATOrO ioro BusHadenus [17]. 3 uporo npusoxy E. M. de Carvalho
3a3Hayae, 10 Yy BUIAJAKY 3 OCJI/KEHHSM KYJIBTYPHU CKJIQJJAETHCS BPasKeHHs, 1110
TOO1 BUAIM JKOKEPa 3 KOJIOAM KapT, i TaK caMo, sK 1 JJKOKep, TePMiH «KYJIb-
Typa» 3aBK/IM 3MIHIOE CBOE 3HAUEHHS Bi/IIIOBITHO JI0 OTO TIOETHAHHS 3 THITUMU
CJIOBAMHM B Till camill «pyiii». Take cJI0BO, SIK «KyJbTypay, Ma€ BJACTUBICTb 3aCTO-
COBYBATHUCSI B PI3HUX KOHTEKCTax i oOcTaBuHax [4].

Kymsrypa — 11e, 6e3yMOBHO, cOIlliajbHe SIBUIIE, siKe (hOPMYIOTDH JIIOAU CBOEIO
TBOPYOIO JisabHicTIO. KyIbTypa TakoX € iCTOPpUYHUM SIBUIIIEM, COIiaJbHO-iCTO-
pugaauM ocasoM. KoxkHe MOKOTIHHS YCMAAKOBYE CaMOOYTHIO KYJIBTYPY 1 BOIHO-
Yac MOCTIITHO BIOCKOHAIIOE Ta OHOBJIOE ii, poOJIsiur BHECOK Y ii po3Butok [17].
[MIns1xOM TOEHAHHS «KYJIBTYPHU» 1 «IIpaBa» B OJHOMY TOHSTTI MPUOIYHUKN
I[bOTO TepMiHa MIParHyTh JOBECTH, 11O MiCJsl TPUBAJIOI I TTOBIJIbHOI eMaHCcuIIallii
IIpaBa Bijl KyJBTYPH MO0 3alpoBa/KEHHS TOKJINKaHe ITiJIKPECJUTH, 110 KyJIbTypa
BCe I1ie 36epirae peryssiTuBHe 3HaYeHHs B pamkax rpasa [18]. TIpu bomy, nomnae
R. Cotterrell, kysbrypa BumaeThCsi CBOro pojy JH30I0, Yepe3 sIKY CJIiI CIpHii-
MaTH Bci acriekty mpasa [19].

! Boporb0a Iy TiHCHKOTO PEKIMY 3 YKPAiHCHKOIO KYJIBTYPOIO 1 MOBOIO OOYMOBJIEHA THM, 110, SIK 3a3Ha-
yae b. Yenencokni, «<Hemae MoBH (y HalMIMPIIOMY 3HAYEHHI I[bOTO CJIOBA), HE 3aHYPEHOI B KyJIBTYP-
HUN KOHTEKCT, i KyJbTypH, IKa He MAa€ y CBOEMY IIEHTPI TaKol CTPYKTYPH, K CBOTO POy CTPYKTypa
CBO€I BIACHOT MOBU»., 3HUIIEHHS YKPATHCHKOI MOBY IIPU3BEJIO O 3 4aCOM i 10 3HUKHEHHS YKPaiHChKOI
KYJIBTYPH, a OT:Ke, 1 camoimenTrdikarmii ykpainmis [16].
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Hocnimxytoun (peHOMeH MTPaBOBOI KyJIBTYPH, BAKKO He JIIATU BUCHOBKY, 1110 IIUM
TEPMIHOM OXOILTIOIOTHCST OAraTo Pi3HUX iel, 3MICT SIKMX He 3aBKAN YiTKO PO3-
MEKOBAHMI, OCKIJIBKY BKUBAETHCS B Pi3HUX KOHTeKcTaX. Ha abcTpakTHICTD 11bOTro
TepMiHa BKa3yBaB i fioro sacioBauk L. M. Friedman, stkuii 3rogom HaBiTh 3a3Ha-
yaB, 10 SKOM BiH MOYaB yce CHOYaTKy, TO He BikuBaB Ou itoro [20]. Ase mompu
BCIO 0r0 abCTPAaKTHICTh, BIIMOBUTHUCS Bijl HHOI'O HE TOTOBI HABiTh HOr0 KPUTHKHU.

IIpasosa xyavmypa ma ii 6naue Ha po3eUmMoOxK NPagoeoi cucmemu

Kareropisi «1mpaBoBa KyJIbTypa» € OJ[HI€I0 3 BU3HAYAJbHUX XapPaKTEPUCTUK
[PABOBOI CUCTEMHU JIePKaBH, sIKa BiJ0OPasKA€ SIKICTh MMPABOBOTO JKUTTSI CYCIIiJIb-
cTtBa. BoHa 3a/exxuTh BiJl TOCATHYTOTO PIBHS PO3BUTKY KOHKPETHOI ITPaBOBOI
CHCTEMHU, TOOTO BU3HAYAETHCS CTYIIEHEM CIPUNHATTS i BTIJIEHHSI B CYCITLIBCTBI
HPUHIIMINB HEMOPYITHOCTI OCHOBHUX TIpaB i ¢BOOOJI JITOJIMHU, BEPXOBEHCTBA
mpaBa 1 He3aJeKHOCTI Cy/ly; CTAHOM 1 PiBHEM IIPaBOBOI CBiZIOMOCTI; PO3BUTKOM
IOPUINYHOI HAYKK 1 OCBITH, IXHBOIO IHTEIPOBAHICTIO B MIXKHAPOJHUI, 30KpeMa
€BpOIelChbKNI, HAYKOBUI 1 OCBITHIN MPOCTiP; TOCKOHAJIICTIO CUCTEMU TIPaBa;
e(eKTUBHICTIO IPAaBOOXOPOHHOI AisyibHOCTI TOl0. CaMe 3B’s1I30K 1PABOBOI KYJib-
TYpH 3 IIPAaBOM, IIPABOTBOPYICTIO, ITPABOCY/ISIM, 3aCTOCYBAaHHAM HOPM IIPaBa,
a TaKOX MPaBOBUM BUXOBAHHSM BiJIpi3HsE€ ii Bix iHmux ¢gopm Kymasrypu [21].

L. E Del Duca ta A. A. Levasseur 3a3HayaioTh, 1110 TIpaBOBa KyJIbTypa, HAITPUKJIA,
Bijlirpa€ Ha/I3BUYAIHO BaKJIMBY POJib y NIPABOBUX TPAHCIJIAHTAIlISIX Y KPUTHUYHI
nepioau esoutoltii mpaBoBoi cuctemu CIIIA: B kosioHIaNIBbHY 1 MICASIPEBOJIOIINHY
eroxut XVII i XVIII cr., 32 skuMu BiiOyBaJICsT CTAHOBJIEHHS i PO3BUTOK HAIIiO-
HasgbHOrO prHKY B XIX i XX cT., y OBOEHHUIT TIepios Ta epy riobaisarii [22].

He mennn BaskyinBoIO € poJib IIPAaBOBOI KyJIBTYPH B IIPOIIECi 3aI103MYEHHS 3aKOHIB
i TIpaBOBMX IHCTHUTYTIB iHINOI KpaiHM, 1O BUKOPUCTOBYETHCS SIK 3aCiO MPUCKO-
peHol MOjIepHi3allil Bi/IMOBIIHOI HAI[IOHAJIBLHOI IPABOBOI cucTeMU. Pid y TiM, 110
B Cy4YaCHOMY CBITi IOPMINYHI 3a1I03MYEHHS ITPOAOBKYIOTH 301IbIITYBATICS B Mipy
inTepHarionasisaitii, riobasizanii Ta perioHaabHOI iHTETparlii: TPaBOBi HOPMU
1 TIpoTIe/lypy BUTATYIOTBCS 3 OTHOTO KOHTEKCTY, IIEPEHOCIATHCS 1 BIIPOBAIKYIOTHCS
B IHIINI KOHTEKCT abo MIirpyloTh yepes iHOAI HecTiiiki kopaonu [23, c. 29].

[TuraHHs Hepenadi MPaBOBUX HOPM Ta iHCTUTYTIB GyJIN TIPEIMETOM JOCII/IKEHb
KOMITapaTUBICTIB 3 MOMeHTY mepiuiux 360piB Société de Législation Comparée
y 1900 p. D. Zartner 3asnadae, 1o BiAnoBigHO 10 Teopii Frankenberg mepene-
CEHHsl, HAIPUKJIJl, KOHCTUTYIIITHUX TIOJIOKEHD Ta i/1eil BibyBaeThest He Gesroce-
PEIHBO 3 OJIHIET MPABOBOI CUCTEMH B iHIILY, @ OITOCEPEKOBAHO, Yepe3 «II00aNIbHy
KOHCTUTYIIi10»! (He CIPaBKHS KOHCTHUTYIIiSI, a CBOEPIAHNIT «CyIlepMapKeT, /e

! [luranHs 11po Te, un € 1100abHe CXOBUINE MPABOBUX ijeil AICHO r0GaJbHUM, 3aJMIIAEThCS JAUC-
KYCIHWUM, OCKIJIbKU eMITipHYHO JTOBEe/IEHO OJHOCTOPOHHIH Tpotiec niepezadi i3 [lisroui na [liBmens.
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CTaHIaPTU30BaHI KOHCTUTYIIIHI eJleMeHTH... 306epiratoTbest i AOCTYIIHI... I
KYIiBJIi Ta MOBTOPHOTO CKJIaJaHHS PO3POOHUKAMM KOHCTHUTYIII 11O BChOMY
cBiTy»). Lleit mporiec mepereceHHs nepeadadac CrovYaTky JeKOHTEKCTYasi3aliio
KOHCTUTYIIMHUX eJIeMEeHTIB Iepejl iXHIM po3MillleHHSIM Y r100aJbHOMY pesep-
Byapi (mpoiec «riobanisallii»), a BjKe HOTIM IXHIO PEKOHTEKCTYaJIi3aliio I
yac iMIIOPTY /10 KOHKPETHOI 1PaBOBOI CUCTEMU BIJIIIOBIIHO /10 1HAMBIAyaJIbHUX
HaIliOHAILHUX YMOB i ToTped. IxX (akTiuna peamisariis Ta BUKOPHCTAHHS BU3HA-
YAIOTHCST PIBHUME BHYTPIIHIME Cy0’ €KTaM1, YCTAHOBAMU Ta KyJIbTypamu [24].

TpancrianTanis' 3apy6iKHIX 3aKOHIB a00 MTPaBOBUX IHCTUTYTIB He BiAOYBa€ThCs
y TIPaBOBOMY KYJIBTYPHOMY BakyyMi% TpyaHOIIi TpaHCIIaHTaIlil OueBUIHI, KOJIH
3aMo3MYeHHs BiOyBa€eThCst y (hOPMi OIITOBOTO MOTJIMHAHHS, ajie HaBiTh BHOIPKOBE
3all03MYEHHST CTUKAETHCS 3 TeBHUMHU TiepentkogaMu. OcobanBi CKIAIHOII /ISt
TpaHCIIaHTAIlli CTAHOBUTH MPUHITUIT BEPXOBEHCTBA TpaBa [27], oCKiIbKK HOTO
3MicT GaraTorpanHuil i MOKe PO3yMITUCS [O-PI3HOMY B Pi3HUX HAIIOHAJIBHUX Ta
IHTerpaiiifHuX MPaBOBUX KYJIbTypaX. SPENITO0 MPaBoBa TPAHCIIAHTAILIS 3aBK/1
CIPUYMHSIE TIeBHE Po30asaHCyBaHHS (KOPOTKOCTPOKOBE YW BiIHOCHO TpHUBAJIE)
IPAaBOBOI KyJIBTYpPHU Kpainu, 1o npuitmae [25, c. 129, 134—-135].

Axmo A. Watson BBakaB, 1110 MPOIleC TPABOBOI TPaHCILIAHTAIll € KePOBAaHUM
i mepenbauyBannm, To G.Teubner 3amepeuyBaB 1ie, HaroJIOIIYIOYH, IO i1 Yac
HepeHeceH s Yoroch 3 OJHIEl HAI[lOHAIBHOI TPABOBOI KYJIBTYPH B iHIIY BigOyBa-
€THCS 1OChH, ajle He TTOBHICTIO Te, 110 OYiKyBaJsIoCs; IPaBOBUI MaTepias He Iepe-
cijla€ B 1HIIMI OpraHi3M, a Jii€ dK QyHIaMeHTaJbHe MOJPa3HeHHs, 10 3aIyCKa€e
HU3KY HOBUX 1 YaCTO HECIIO/[iIBAaHUX MOJIiH 1 mpoiieciB. 3a TpaHCIJIAHTAINE e
eBOJTIOIITHA TTPAaBOBA IMHAMIKA, HACI/IKU SIKOI Iy’Ke BayKKO, SIKIIO B3araji MOK-
JINBO, TIOBHICTIO TiepeabaunT [25; 28].

T. A. O. Endicott 3Beprae yBary Ha poJsib MPaBOBOI KyJIBTYPU Y CUTYaIlii, KOJIN
3aKOH He MICTUTbH BIJINIOBI/Il HA TUTAHHS, K JISATU Y BUMAJAKY BUHUKHEHHS TIPO-

[IpaBosBi izei, iHCTUTYTH, TPAKTUKH i TPOIETYPH, IO Ti/JIATAIOTH ITepeadi, TepeBaKHO (POPMYIOTHCS
B paMKax JiibepaJbHIX KOHCTUTYIIHHIX MOPSAKIB, noummpeHnx y €spori ta [liBHiuHilT AMepuiri.

! TepmiH «mipaBoBa TpaHCIIaHTallis» OyB yBeaeHuil y Haykosuii o6ir Alan Watson y 1974 p. i Buxikan
Heo/[HO3HAuHe crIpuiHATTS. [lompn KpUTHKY, aKTUBHO BJKUBAETHCS B IOPUANIHIN HayTi. Y BUXITHIN
Teopii TPaBOBUX TPAHCIIAHTATIB MUTAHHS CTOSJIO TIPO TIPUIHSITTS TEHTPATLHOI iei, a He 060B’sI3-
KOBO TIPO focsiBHe KomifoBaHHsA. Tak, mpaBo CIIA crpaBuo 3HaUHNI BIJINB HA €BPOTENCHKI CHC-
TeMU y TTPABOBUX TaTy3sIX, TIOB'SI3aHUX 3 KOMEPIIIHHOTO AisIbHICTIO 3 cepennan XX cT. (HAIpUKIAL,
JizuHT, haxTopuHT i hpanuaiizunr) [25; 26].

2 Jaakko Husa 3 1mporo mpuBo/Iy 3BepTac yBary Ha Te, 110, HAPHUKJIAM, TPAHCIUIAHTAILST MiXK 3arajb-
HUM IIPABOM i IIUBLIBHUM IPaBoM ab0 Mi PeJiriiHUM HPABOM i CBITCHKMM IIPABOM € CKJIAIHIIIOHN,
HIDK TPAHCIJIAHTAINST MK CHCTeMaMW, 1[0 HajJeXaTh /[0 CXOXKOTO THUITy TpaBoBOi KyasTypu. lIpa-
BOBI CHCTEMHU CTBOPEHI B MIHYJIOMY, IO OOMEKYE iama3oH peaTiCTUIHNX BapiaHTiB TPAaHCIITAHTAIl]
HUHIIIHIX TpaBoBUX pedopM. 3alesKHICTh BiJl NLIAXY MA€ HACIAKK, HABITh SIKIO MUHYJI OOCTaBUHM
Gisibllle He MAOTh 3HaueHHs [25].
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rajiuH y 1pasi. ¥ 1IbOMY pasi Cy//li MalOThb CKOPUCTATUCS TTPABOM, K 1 B TUX
BUIMA/IKaX, KOJIM 3aKOH aIleJIio€ 0 MOPATbHUX MipKyBaHb [29].

IIpasosa kyasmypa inmezpauitinux 06’conans

[ToTpiGHO HATOJOCUTH, IO YacTe BXKMBAHHS TEPMiHA «IIPaBOBa KyJBTypa» 0e3
TOYHOTO BU3HAUEHHSI Ta CTOCOBHO My’Ke PI3HUX MUTaHb MOPOKYE TEBHY PO3-
IJINBYACTICTH HOTO 3MICTY, CTaBUTh TTi/l CYMHIB MTOSICHIOBAJIBHY MOTO IiHHICTL |30,
c. 6]. Cuix moropurtucs 3 BucuoBkoMm I. Wallerstein, #a gymKy sikoro, Kyasrypy
(11e BUCHOBOK IIOIIUPIOETHCS 1 Ha MPABOBY KyJbTypy. — B. JI.) MOXXHa pO3TJis-
JIaTH K CYKYITHICTb XapaKTEePUCTHK, 10 BIAPI3HAIOTH OJHY TPYILY BiJ 1HIIOI, 1 9K
crieniniuHy CYKYITHICTb SIBUII, 1110 BiJIPI3HSIOTHCS BiJl iHIIOI CYKYITHOCTI SIBUIIL
ycepennHi sgkoick rpynu. Kymsrypa — 11e Te, 110 MOIJSE TPy, i, IPUPOIHO, Te,
1110 He HoAiAsAeThes (abo He MOBHICTIO MOALISETHCS) 3a MeKaMu Takoi rpymnu [31,
c. 42; 32].

CTOCOBHO TIPAaBOBOI KyJbTYPH IHTErpaliiilHOTO MiXKaepsKaBHOrO 00’€aHaHHS,
3okpeMa €Bporieiicbkoro Coiody, 1ie MPaBUIo TaKOX i€ Y pasi Horo MopiBHIHHS
3 iHIIUMHK iHTerpamiitHuMu 00’ €IHAHHSMM, ajie € OLIbII CKAAXHUM, OCKIJIbKH
nepeabadae BOJHOUAC MOPIBHSAHHS PaBoBoi Kyabrypu €C i3 MpaBOBOIO KYJIBTY-
POIO JIepIKaB-YJIEHIB'!, 110 PO3PIBHSIIOTHCS MisK COOO0IO, IHKOJIM — JOBOJI CYTTEBO.

Tax, ITapusbkuii 10roBip 13 HOTO SBHUM MMOCUJIAHHSAM Ha HAJHAI[IOHAJIbHICTDH CTaB
GesnpereleHTHUM KPOKOM Ha IIJISAXY Jierajisaliii TpaHCHAI[lOHaIbHOTO [IPABOBOIO
pPEeKUMY, 1110 3HAYHO TlepeBepIllyBaB He MEHIII HOBATOPCHKUI MTPABOBUI PEXKUM,
nepeabadeHnii €BPOIeiicbKOI0 KOHBEHINEID TIPO 3aXUCT MPaB JIOAWHU i OCHOBO-
nostoxkHuX ¢Bo601 (1950). TosmiTHYHMIT TPOEKT EBPOIENCHKOI iHTErpaIlii B paMKax
[Tapusbkoro i PuMchkux 10roBOpiB MaB OyTH BTIJIEHHI Yepe3 eKOHOMIuHY TIpo-
rpamy, peasli3oBaHy yepe3 IPUHIUIT BePXOBEHCTBO TpaBa. [Ipu 1ibomy €Bpornelichki
CIIIBTOBAPUCTBA CIUPAUCS HA IHCTUTYTH YIIPABJIIHHS, TPAHCHAIIIOHAJIbHY a/IMiHi-
cTparliio, CyJIoBuii po3rJis i nmpaBodacrocyBanugd. [Ipotsrom 1960—-1970-x pp. i3
MOBYA3HOI 3rojiu Jieps;kaB-useHiB Cyn €Bponeiicbkux criBroBapucts (nam — Cyg
€C) nabyB IPOBIAHOI POJIi B MIPABONOPSIAKY 00'€HAHHS, CIIPABJISIOUN BILIUB Ha
PO3BUTOK IpaBoBUX cucteM nep:kap-uieHiB €C. Ile nmosBosmno Cyny Ta mnpaBy
CriBTOBapUCTB, SIKe BiH 3aCTOCOBYBAB, BijlirpaBaTi BU3HAYAIbHY POJIb Y MOIJINO-
JIEHH1 €BpOTeNChbKOi iHTerpallii HaBiTh ITijl 4Yac MOJITUYHOI cTarHaiii (Kpusa
<IIOPOKHBOTO KPpicyar, a TAKOK Yy Mepioj] Mics BizicTaBku €BpoIelicbKoi KoMicii Ha
youi 3 7K. Canrepom): CyJ1 yTpydascs 1 KOMIIEHCYBaB BiICYTHICTb ITOJITUYHOI BOJI
Ha piBHi €C i neprkaB-uyieHiB CBOEI0 KOHCTUTYIIIOHAI30BAHOIO I0PUCIIPY/IEHITIEIO,
(pakTUUHO pATYIOUYM iHTerpaiiitHuii TpoekT [33].

! Take sicTaBjieHHs] € 0COOJIMBO aKTyaJbHUM 1100 [loubini i YropiiuHu, mpaBoBa KyJabTypa SKHUX,
30KpeMa 3 MUTaHHS JIOTPUMAHHS IPUHIIAITY BEPXOBEHCTBA ITPaBa i He3aIeKHOCTI Cy/Ly, He BiJITIOBi1ae
TpaBoBilt KyabTypi €Bponeticbkoro Cooay.
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CraBka Ha 3aKOH 1 TPaBOBI IHCTUTYIIil /IJIs1 IOCATHEHHS TIOJIITUYHOTO Ta €KOHO-
MiYHOTO TIporpecy iHTerpaiii OyJa He JAIle CMIJIMBUM, a i POBYMHUM KPOKOM.
TpaHcHallioHaTbHA 3aKOHHICTH TUCIUTIIIHYE JIePKaBU-4I€HN Ta 3a0e31euye cTa-
GiIbHICTD 1 Ge3mepepBHICTh OY/Ib-KOTO acquis. 3aBasky 3anpoBapkertio Cymom
€C npuHIUIly TIPSMOI /i’ TpaHCHAIIOHAIBHA 3aKOHHICTh OTPUMAJIa MOKJIUBICTD
3a/[iSITH OKPEMUX 0Cih, Malouu CBOI OCOOMCTI iHTEpecH, sIK MOTYTHBOTO areHTa
JMOTPUMaHHS JlepKaBaMy-4JieHaMi CBOIX JIOTOBIpHUX 3000B’st3aHb. [Ipu 11bomy,
stk 3a3navae J. H. H. Weiler, y pamxax €sporeiicbkoro Corosy, Ha BijiMiHY Bij
MPaBOBUX CHCTEM JI€PKaB-uJieHiB, OyJ10 (haKTUIHO BUKOPUCTAHO TIPUHITUI BEp-
XOBEHCTBA TIpaBa CTapol IKOoJU: (PopMasicTChKOro, camopedepeHTHOTO i caMo-
Jeritumizosanoro [1, c. 688—689].

Curyariito 0yJi0 BUIIPABJIEHO 3aBASIKK TOMY, 110 nmounHaoun 3 1969 p. Cyx €C
IIPOTOJIOCUB HETPUWHATHUMMU Ti €BPOTNEHChKI HOPMHU, SIKi He TIOBaKalOTh 3arajibHi
KOHCTUTYIIIHI Tpajiuiiii ep:KaB-uJeHiB, 1110 3akpinsieHi B KonBenilii mpo 3axucT
IpaB JIOAUHU i OCHOBOMOJIOKHUX ¢Bo6o (1950). 3acobu mpaBOBOrO 3aXHCTY
npaB JioanHu B €sporeiicbkomy Coro3i cboroiHi — 11e Habip IOPUANIHUX TTijl-
XOJIiB, TIOB'I3aHUX 3 YCYHEHHSM IPUYUH 1 HACJIKIB MOPYIIeHb IPaB JIOANHU.
[Tpu 11bOMY MOJKHA CTBEPIKYBATH, 1110, 3 OAHOTO OOKY, Ha TJIi iCHyBaHHSI 3HAYHOI
KiJTbKOCT1 ZIOBOJII crienniuHUX HAIIOHATBHUX MMPABOBUX KYJBTYP, a 3 iHIIIOTO —
CHIJIBHUX OYiKyBaHb BiJl HA/IHAIIOHAJIBHUX IHCTUTYIIIH 3 OIVIS/ly Ha perioHaJbHui
KOHTeKCT, y €Bporieiicbkomy Corosi cpopmyBasacs 1mpaBosa ijleHTuuHictb Cyiy,
SIKUH TIOCTYTIOBO (hOPMYJTIOE CBOIO HAJTIEXKHY POJIb Y TIOOYIOBI KyJIBTYPU MOBAru
JI0 TIpaB JIOAUHU B 06’¢HaHiii €BpoIli, HAroJONUIYI0YM Ha MOSICHIOBAIbHIN CUJI
i71eft 111010 PoJIi HaJHAIIOHAJBHUX IHCTUTYIHN y 1Miil cdepi.

€eponeizauis ax pywilna cuna MooepHi3auii HaUIOHAILHUX NPABOBUX CUCTEM

CyuacHa mpaBoBa KyJIbTypa GiIbIIOCTI €BPOIECHKIX JepskaB (SIK Jep:KaB-d/IeHiB
€C, Tak i KpaiH-KaHAUAATIB 1 HaBITh AepskaB-cyciniB €C) BiguyBae B IiIoMYy
MOTY>KHUI BIUIMB NIPOIECY €BPoIIei3allil, 4Ky MOKHA PO3IJILAaTUH K TOJITUYHY
KOHIIENIIO 1 IK TEOPETUYHUIN IHCTPYMEHT. JIK To/iTUYHA KOHIIEIIisl <EBpoIie-
izarist» € BijoOpakeHHsIM B3aEMO3a/I€KHOCTI MisK HAIlIOHAJIBHIMM MO THUHIMI
HACTAaHOBAMU Ta THCTUTYIIHHUMM CTPYKTYpaMU, OCTAaHHIMU Ta €BpONeiCchbKUM
Coro3oM. Ak TeopeTUYHUI IHCTPYMEHT «€EBpOIIei3allisi» BUKOPUCTOBYETHCS JIJIs1
aHaJIi3y eBOJIIOIIT HAI[IOHAJIbHOI Ta COI03HOI TOJIITUKY 1 BiATIOBIIHUX 1HCTUTYILIH,
iX B3aeMOJIii Ta B3aEMHOTO BILIUBY [35, ¢. 3].

€Bporneisalliss CKJaJac€ThCs 3 MPOIECiB: a) KOHCTpyloBaHHs; 0) andysii Ta

B) iHCTUTYIIOHAJI3allil (popMaTbHUX 1 HePOPMATbHUX TPABUJI, TIPOIIEYP, TOJIi-

! Cix moroautucs 3 1. Bpaitykom, Ha IyMKY SIKOTO, TIPUHITAT TPsMoi f1ii mpaBa €C Bimirpae KI040By
poJib y PO3BUTKY i (DyHKI[IOHYBaHHI TpaBonopsiaky €spornelicbkoro Cotosy ta 3abesneuye edex-
TUBHY fifo paBa €C y HaIiOHATHHUX TTPABOBUX CHCTEMax JiepskaB-useHiB |34, c. 131].
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TUYHMX [TAPaJUrM, CTUJIIB, «CIOCOOIB BeIeHHs CIIPaB» Ta CIIJIbHUX IePEKOHAHD
1 HOpM, $IKi CIIOYaTKy BU3HAYAIOTHCA 1 KOHCOJIYIOTBCA B MOJITUYHOMY TIPOIeCi
€sporeiicbkoro Coio3y, a MOTIM BKJIOYAIOTHCS B JIOTIKY BHYTPINTHIX (HAIliO-
HAJIBHOTO Ta CYOHAI[IOHAJILHOTO) IUCKYPCY, MOJITHIHUX CTPYKTYP i HepsKaBHOI
nosituku [36, c. 4].

€Bporneisallisg € 3araJbHOEBPOIEICHKUM IIPOIECOM, 1[0 OE3I0CePeIHbO OB sI-
3aHUI 3 iHTerpailieio, oHaK 3a 3mictoM Bix Hei Bigpisuserbcs (M. G. Cowles,
J. Caporaso and T. Risse [37]; E. Ertugal [38]; S. Lavenex ta F. Schimmelfennig
[39]). Ile, pazom 3 TM, He BUKJIIOYAE MOKJIUBICTh OKPEMUX MTPOSIBIB JIEEBPOTIE-
sanii (T. A. Borzel [40]) sk yHacnizok BUX0/y JepskaBu-dsieHa 3i ckaamy €Bpo-
neiicbkoro Coiogy — Brexit (Ch. Burns [41; 42]; P. Copeland [43]; C. Reid [44];
O. Tparniok ta 0. Iloxkin [45], S. Wolff ta A. Piquet [46]; 1. fAxoBiok [47]), Tak
1 OKpeMUX TIPOSIBIB MPOIeCy Je-AeMOKpaTu3allil B OKpeMux JepskaBax-ujeHax
(J. Janczak [48]; L. Martin-Russu [49]; A. Szymanski [50]), a6o y 3B’s13Ky 3 103u-
€10 OKpeMUX JiepsKaB-usieHiB Ta kpain-kananaatis (A. Castaldo A. ta A. Pinna
[51]; G. Raagmaa, T. Kalvet ta R. Kasesalu [52]; G. Yilmaz [53]).

Y eBporeizarii € 1Ba BUMIPH, 1[0 CTOCYIOTHCS KoJia Cy6 €KTiB, Ha SIKi BiH MOIIIN-
pPIOETHCS: TIO-Tiepie, 1e AepkaBu-daeHn €C, a TakoX KpaiHW-KaHAUIATH,
Hno-zpyre, TpeTi Kpainu, 1o € Oesnocepeatimu cycigamu €C, i 1o skux Coio3
BUKOPHUCTOBYE CIIeIiaibHi CTpaTeriuHi iHCTPYMEHTH /ISl PO3B’sI3aHHs (yHIaMeH-
TaJIbHUX ITUTaHb, OB SI3aHKX i3 BUPilIeHHsM KOHMJIKTIB, cTabixisalilieo, 3a0X0-
YeHHSIM Ta MiITPUMKOIO KPOKiB, CIIPSIMOBAHUX HAa MOJIEPHI3aIlii0 1IMX ITPaBOBUX
cuctem |35, c. 4].

Cuin 3a3HaUMTH, IO MPOIIEC €BPOIIEi3allii BIJIMBAE Ha Pi3HI CErMEHTH HalliOHAJIb-
HUX TIPABOBUX CHCTEM, 30KpeMa, TIPABOCY/I/Is, 30BHIIITHIO, Oe3ITEKOBY Ta 0OOPOHHY
noJlituky [54—56], comianbuy nomituky [57—60] tomuro. Ilpu 1bomy He TibKu
OKpeMi CHUCTeMM HAIliOHAJTBbHOTO TIPaBa, a 1 Pi3Hi raiy3i B paMKax HaI[ilOHAJTBHOTO
IIpaBa HEOJIHAKOBO pearyloTh i 3a3HAIOThH IIPOIlecy €BpoIleisallii, a oTKe, MaloTh
Ha BUXO/li pi3Hi pe3ysabraTu. Tak, ramysi IpuBaTHOTO i eKoJoriuHoro mpasa [61]
MO>KYTb BBa)KAaTUCS B I[IJIOMY $IK TakKi, 1[0 IEMOHCTPYIOTh HAlKpalIlli pe3yabraTtu
€BpoIieisaiiii.

€Bporeisailisi 10BOJIi CYyTTEBO BIIMBAE HA Bi/IIIOBIIHUI CEIMEHT IPABOBOI KYJIb-
TypH, a OTXKe, 1 Ha MOJITUKY, KA Peali3yeTbCs IK Ha HaJHAIlIOHAJIbHOMY, TaK
i HalioHaJTbHOMY PiBHI. 3MiHUM TOJITHUKHU ITi/i BILIMBOM €BPOII€i3allii, ska MoKe
OyTH «M’SIKOI0» a60 «KOPCTKOIO», 3a4iNaioTh IHCTUTYIIOHATI3aIli0 GopM i Hedop-
MaJIbHI TIPAaBUJIa, TIPOIEyPH, TIOJITUYHI TapajIurMy, CTUJI, CIIJIbHI TepeKOHAHHS
Ta HOPMU, MPOCTEXKYIOThCS Yy BHYTPINTHIX AUCKypcaX, 3MiHAX 1IEHTUYHOCTEH,
HMOJITUYHUX CTPYKTYP i mybriunoi momituku [62, c. 7].
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[Torpi6GHO 3BaskaTi Ha Te, IO €BPOIIEI3aIii0 OKPEeMI JOCTIAHUKN POIIHIOITh SIK
CBOEPITHUT «(DinBTp» TI0b6AMI3allil, 3aBISKN SIKOMY J€P/KaBU-UJIE€HH, SIKi PO3BH-
BAIOTHh CIIBPOGITHUIITBO B pamkax €Bporeiicbkoro Corosy, MOKYTh BHOIPKOBO
pearyBaTu Ha THCK riodasizarii [63; 64].

BesymoBHO, Bask/mBe 3HaueHHsI €BpoIieisallisi Ma€e y cdepi mpaBocy/i/isd, Xodya
CyZIoBa €BpoIeizallisi — HeJOCTaTHLO PO3POOJIeHN Y JiTeparypi Hampsim. Oxpemi
nocaignuku HebesmigcraBuo BBakawoTh Cyn €C «areHToM €Bporeisailii», 3aB-
JSIKU KoMy 3abesnieuyeThes norpumanss rnpaBa €C. KoncruryiionanizoBana
topuctpynenitis Cyny €C mae 3HauHull BILIMB Ha (GOPMYBAHHSA SK 3arajibHO-
€BPOIIENCHKOI TTOJIITUKM, TaK 1 MOJITUKU JlepsKaB-4JIeHiB: KLJIbKICHI Ta dKiCHI
aHaJi3M 3 BEJIMKOI0 eMITIPUYHOIO TOYHICTIO MOKa3yIoTh, 10 Mpedepentlii gaep-
’KaB-4JIeHIB BU3HAYAIOTH [isibHicTh Cyay [69; 66]. Came 3 1M noB’si3ana iHiIli-
atuBa €sponeiicbkoi Komicii posnoyarn y 2011 p. nporpamy HaBYaHHS /7151 BCiX
HAI[IOHAJIbHUX CY//IiB Jlep:kaB-uiieHiB €C, clipsIMOBaHy Ha MOCTYTIOBE CTBOPEHHS
eBporeiicbkoi cynoBoi Kyabrypu. Otxe, Cyny €C BinBeseHO BaKJIUBY POJIb
y CIPUSAHHI 3MiHAM Ha HAIIOHAJBHOMY PiBHI, HaBITh ycylieped 3HaYHOMY OIOpY
JlepsKaB TIpoliecy €Bpolieisallii «Bijf BepXy /10 Hu3y». EMIpuuHuii aHasi3 moKasye,
110 CY/IOBI PillleHHs 1 TIOTPO3U CAHKINN € BaXKJIMBUMU [IJII BI/[HOBJIEHHS BiJIIIO-
BIIHOCTI HallioHaJbHOTO TipaBa paBy €C [67], xoua iX eeKTUBHICTDH HE 3aBXK/IN
abcosmora! [67; 68]. HaouHuM MPUKIIAZOM CYZ0BOI €BpOTEisarlii € (hopMyBaHHS
€BpoTeiichbKOl 30HM TPABOCY/I/IsI, Y PpaMKax sIKoi 3abe3medeHnil BiIbHUIA 006ir
HAIliOHAIbHUX CYJIOBUX PillleHb?, a TAKOK PO3POOJIEHHS 3aralbHOEBPOTIEHCHKIX
MPUHITUIIB IUBIJIBHOTO CYOYMHCTBA, sIKi OYJIM MMOKJIa/IeHi B OCHOBY JUPEKTUBH,

110 BCTAHOBJIIOE MIHIMAJIbHI CTAaHAAPTU OCHOBHUX 3aCa/l IUBIJIbHOTO Cy/IOYMHCTBA
[69].

€eponeizauis couianvroi deprcasrnocmi

Tak, 3 MmomenTy partudikaiiii Pumcbkoro norosopy (1957) eBporeiicbka iHTe-
rpaitist OyJia cipsMoBaHa Ha CKOPOYEHHsSI HEPIBHOCTI MiK JiepsKaBaMy-4JIeHaMH.
[Tonpu 11e comianbHa HepiBHICT B €Bpornelicbkomy Cor03i 3aJIUIIAETHCS BUCO-

! DiHaHCOBI CaHKIIT BBaKAOTHCs e(DEKTUBHUMU TO/, KO BHYTPIIIHIN CyCIIbHUI Omip € caabKkum,
a 3arposa CaHKIIilf — iHTEHCUBHOTO.

2 3abesrieueHHsT BUIBHOIO OOITY HaliOHAJIBHUX CYJOBUX PpillieHb Oyjo 6 HeMoxauBe (e3 eBporeiza-
i mpaBoBOi KyJbrypu AepskaB-uieHiB. R. Manko mnoscHioe 1e Ha TakoMy mpukaai. SIKIo cymnosi
pillleHHs JepsKaBu-ujleHa A B NPUHIUIL IiAJSATAI0Th BUKOHAHHIO 0e3 Oy/ib-sKOI JOAaTKOBOI IIPO-
Heaypy y aepxasi-useni B, To 1e Oyze NpuiiHATHO [JIst CIIJIBHOTH IOPKCTIB fepKaBu-ujieHa B, sKiio
IS CITITBHOTA MA€E JIOCTATHIO JIOBIPY /10 SKOCTi Cy/IOBOI BiIaaM Aep:kaBu-usieHa A. BsaemHua moBipa €
cKJIaHUM (PEHOMEHOM 1 I0CIATaEThes GaraTbMa «M sIKUMU» (haKTOPaMI, a caMe: CyJ0Ba OCBiTa, TpaH-
CKOPJIOHHE CY/IOBE CIIBPOOITHUIITBO (Hapukaaz, y €Bponeiichbkiii cyoBiii Mepeski), 0OMiH 10CBiIOM
MK CYIsIMU TON[O. 3 TOYKM 30pPy B3aEMHOI JOBipH, Ha (GyHIaMEHTAJIbHOMY pPiBHI, HAIllOHAJIbHI
cynoBi opranu €spomneiicbkoro Coio3y CHpPUIMAiOTh MPOIEAYPHI MeXaHi3MU OJWH OJHOTO (SIK Ha
piBHI 3aKOHY, TaK i Ha PiBHI 3aKOHY B JIii) SIK TaPAHTIIO CIIPABE/JIMBOTO IMBIIBHOTO CyT0OUNHCTBA [69].
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KOIO, TPOMa/IChKa IIATPUMKa COLIaJbHOI Iep/KaBu B Pi3HMX KpaiHax 00’eIHaHHI
HEO/IHAKOBa, a TOMY X04 y pamkax €sporeticbkoro Coio3zy i hopmyeThess €Bpo-
neiicbKa colliabHa MOJIeNb, YTiM, PO yHidiKaIliio HalliOHATbHUX COIaJbHUX
noiTuk He Maetbes. Cepenl 3axo/1iB €BpoNENChKOI COMIaIbHOL TOMITUKH, CITPSIMO-
BaHUX HA YCYHEHHS HACJIJIKIB KPU3, MMOJEKOJIN TIePEeBAKAIOTh 3aX0/IN KOPCTKOL
eKOHOMIi, ajle BOHM BKJIIOYAIOTh TAKOK COILiaJIibHI IHBECTHIIII Ta HepeadadaroTh
BEJIMKY THYYKICTb PUHKY mipartti [70-72].

o nignucanss i nabyTrs ynnHocTi JIicaBOHCHKUM Z0TOBOPOM IIPOOIEMU E€BPO-
neizarii y cdepi 30BHINIHBOI i GE3MMEKOBOI TOMITUKN MaiizKe He MOPYITYBaIUCS.
[TocTiitHUM TAPAJIOKCOM €BPOINENCHKOI 30BHIIMHBOI MOMITHKHU 1 TOTITUKE Oe3-
neku OyJI0 MOEAHAHHS, 3 OJHOrO OOKY, OaskaHHs AeprKaB-ueHiB, 106 €Bpo-
neiicbkuii Coio3 mepeTBOpUBCs Ha OiJIbINl 3HAYYIIIOTO T'PaBIs Ha MisKHAPOAHIN
apeHi, a 3 IHIIOTO — CTiiike HebaskaHHs (30epesKEHHsT TPaBO BETO) IepelaBaTu
Ha Ha/IHAIlIOHAJbHUI PiBeHb TOBHOBAKEHHS y 30BHIIIHIN MOMITUII Ta MOJITHIIL
6esmexn. BigmosiaHo Ha piBHi €Bporneiicbkoro Co3y chOrOIHI BiICYTHS MOJETb
30BHIIITHBOI i OE3MEKOBOI TIOMTUKH, 10 SIKOT MAIOTh A/IATTYBATUCS JIEP/KABU-UJIEHN
i kpainu-kauauaatu [73; 74]. Tlonpu 1ie B 060X cdepax 3aBiasku €BPOIENHCHKOMY
HOJIITHYHOMY CIHiBPOOITHUIITBY CIIOCTEpPirajacst MOCTYIOBA, ajie HEBIIMHHA TPaH-
chopmartist (haKTUIHOTO 3MICTY, a TAaKOK CIIOCOBIB, CTPYKTYP 1 MPOIeciB, yepes
SKi 3IMCHIOEThCS CIILJIbHA 30BHIIIHS i Ge3IeKOBa MOJITHKA JepiKaB-YJIeHiB.
Y 1minomy, o pociiicbkoi arpecii 2022 p., eBpornei3aliito y 30BHINIHINA TOJITHIL
Ta TOJITHIN Oe3MeKn MPUIHATO OYJI0 PO3TJISAATH SIK «I00POBIIBHY Ta Heiepap-
XiYyHY», 1110 TIOB’I3aHa 3 PO3BUTKOM TaKUX MPAKTHK, K KOOP/WHAIlIS Ta IOCST-
HEeHHs KOHceHcycy [75; 76]".

Bucuosku

[TpaBo i mpaBOBa KyJIBTypa € CTPUIKHEM €BPOIIEHCHKOI i/IEeHTUYHOCTI Ta YHiBep-
CaJIbHOCTI, OJHI€I0 3 OKpac KyJabrypu 00’eauanoi €pponu. ITigTBepasKeHHIM
nocsarHeHb €Bponn y cdepi TpaBoBoi KyJBTYPU B HAIl Yac € BYEHHS TIPO TIPU-
poJlHe TIPaBoO, apajiurMa CyCIiJIbHOTO JIOTOBOPY Ta YTBEP/KEHHS B Hiil TIpaBa
Ha OIIip, MPUHIUII IOy BJIAJM 1 HE3aJeKHOCTI CY/I0BO1 BJIaJIN, TOKTPUHA HEIO-
pymHux GyHIaMeHTaIbHUX IpaB i cBobox mogunu. Croroani €Bponeiichbkuii
Cor03 gK TOJIOBHUI HOCIH 1 OXOPOHEIh €EBPOTENCHKOI MUBIIi3allil, a TaKOX /Iep-
JKaBU-YJIEHU Ta KPaiHU-KaHIUIAT 3000B’SI3yI0ThCS B)KUBATH HAJIEKHUX 3aX0/1iB
JUIST OXOPOHU Ta 301JBIIEHHST CBOTO BHECKY /IO CIIJIbHOI KYJBTYPHOI CITIIIHN
€Bporu, 30KpemMa TPaBoOBOI CHAAIIUHN.

! VuacTb y crisibHIN 30BHIIIHII i 6€311eKOBIi TTOMTHIL, 3 OIVISAY HAa 3HAYHUIL CIIEKTP MOJITHIHUX chep
i TNTaHb, IKi PO3TIAAAIOTHCS T/ ii erifofo, BUCYBAE 3HAYHI iIHCTUTYIIHHI BUMOTH /10 /IeP>KaB-4JIeHiB,
He3aJIeKHO BiJl IXHBOTO PO3MIPY 1 TPUBAJIOCTI YJIEHCTBA, a TAKOK 3BAYKAIOUM HA MOCTIHHWI BHECOK
y HOJITUKY.
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O6’emnana €Bpora MocIiIOBHO, X0U 1 He 3aBXK/AN YCBIZIOMJIEHO, 3MIITHIOE CBOIO
IJIEHTUYHICTh Yyepe3 €BPOIIei3alliio MPaBOBUX CUCTEM, YIIPABJIHHS Ta TPOMA/IsIH-
cbkoro cycrigberBa. [Ipu mbomy €porneiicbkuii Coio3 He JuIlIe MpocyBa€ CBOi
MPaBOBI I[IHHOCTI Ta CTaHJAPTU 32 MEXI CBOIX KOPJOHIB, a 1 caM IepeKuBa€
YVHIKQJIBHY €BpOIIeizalliio y cgepi mnpasa.

3Bakaloum Ha Te, 10 edeKTUBHE Ta OJHAKOBE 3aCTOCYBaHHS HOpM mpaBa €C
6e310CePEHBO 3AIEKUTD BiJl iICHYBaHHS €BPOIEHCHKOI CYI0BOI KYJIBTYPH, TTEPE]T
o0’exHano0 €BPOIOIO CTOITH 3aBAAaHHS 100 i GopMyBaHHS I pO3BUTKY. Pea-
Jri3aliis oro 3aB/laHHS TEOPETUUYHO MOKJNWBA, TPOTE, MPAKTUYHO BasKKOJ0-
CsIKHA, 0COOJIMBO 3BasKal0UM Ha IPOIEC MOCTIHHOTO pO3NMIMpeHHst €BPOIeNchKOro
Corozy. OueBUIHO, IO Iie Ma€ OYyTH AisSUIbHICTD, iHiIiilOBaHAa 1 KOHTPOJIbOBAaHA
Esporneiicbroio Pazoio i Kowmicieto, sikum, 3a 3ro/1010 yps/IiB /lep:KaB-uJeHis,
noTpibHo Bu3HAuMTH iHCTUTYLII €Bporeiicbkoro Coiosy, 110 6yAyTh YIIOBHO-
BaKeHi Ha (hOpMYBaHHS €BPOTENCHKOI CY/I0BO1 KYJIBTYPH; IiJIbOBI TPYITH, 3MiCT
i MmeToau ii HabyTTS, a TAKOXK POJIb HAllIOHAJIBHUX YPSIAIB Y 1bOMY IIPOIECI.
OTxe, 1epe]; yKpaiHCHKOIO BJIQ/IOI0 IIOCTAE 3aBAAHHS MTO/I0 3/iHCHEHHS €BPOIIe-
izarii gistabHOCTI Hacammepen Koncrutyiiiinoro Cyny, 3Baskalouu Ha HOTO POJIb
3 Y3TO/I’KEHHSI €BPOIEChKOI Ta HallIOHAJIBHOI crieli(iku B KOHTEKCTI KOHCTH-
TYIIHHOTO Cy/IOYNHCTBA.

PosbynoBa YkpaiHChKOI JepskaBu i mpasa nepeOyBa€ B JiaJeKTUYHIN €JHOCTI
3 PO3BUTKOM IIPABOBOI KyJIBTYpU cycIinbeTBa. Ha eramni MozsepHisaiiii yKpaiHCbKO1
JIePKaBHOCTI Ta TpaBa, X iHTerpailil B CiM 10 1IUBIJII30BAHUX €BPOIENCHKUX HaIliil
Ha/3BUYAHO Ba)KJMBOTO 3HAYEHHST HaOYJ0 OHOBJIEHHSI MPABOBOI KYJBTYPH
CYCIIJIBCTBA, 11 BUBLJIIbHEHHS Bi/l BIZIMBY POCIICHKOI IIPABOBOI KYJIBTYPU. 3 IIE€I0
METOI0 Ha TEOPETUYHOMY PiBHI MOTPIOHO GOPOTHUCS 3 iE0JOTTYHIM PELYKITIOHI3-
MOM, JIOJIATH IIPABOBY Ta KYJBTYPHY 1HEPILIO.
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O06’ekTuBHa cTOpoHa (actus reus) nocoOOHUYTBa
i NnigbyplOBaHHSI B KOHTEKCTI BOEHHUX 3AOYUHIB
| 3A04UHIB NPOTU AIOGSIHOCTI

BboraaH MNeTtpoBuy KapHayx*
HauioHaneHul topuduyHul yHisepcumem imeHi Apocnasa Mydpozo,
Xapkie, YkpaiHa
*e-mail: karnaukh.bogdan@gmail.com

Anoranis

Y cmammi docridoceno 06’ exmueny cmopony (actus reus) nocodbnuumea i niobyprosanis
6 KOHMEKCMI B0EHHUX 3A0UUNI6 1 30uunie npomu modsnocmi. loroena mema — 3°scy-
gamu, 0e NPoasZaE MeNCA MidC WPUOUUHO SHAUUMOK NPULEMHICIIO T NPUUCTHHICMIO, KA
ne mae Oymu niocmaeoio ropuduunoi sionosioarsnocmi. Jocaioxcenns nodydosamne na
ANANI3T NPAKMUKI MIHCHAPOOHUX KPUMIHALOHUX MPUOYHALIE, 4 MAKONC 10PUCHPYOeHil
HAUIOHAILHUX CYOL8 T KOMNIICKCHO 0XONII0E npeomem 00CAIONCeNHs, OCKIIKU MAE HA Memi
Popmymosans BUCHOBKIS, SKi Oy O pelesanmuumu 6 KOHMeKCmi sk KpUMIHAIbHOT, mak
i denixmnoi eionosidarvrnocmi. Hazoioweno, wo xapaxmepucmuka 00 €Kmuenoi cmoponu
nocobnuumea i nidoYpr6ans NOGUHHA GKIIOUAMU e OiSHIS | NPUUUNHUTL 36’ 30K
uepes me, w0 NOCOOHUUMEBO 1 Ni0OYPIBAH He MAE C8020, OKPEMOZ0 HACIIOKY, d NOOLLLE
MOt camuil HaciiooK, KUl nPUeUHIembcs besnocepednvomy suxonasuesi. Ilocodnuymso
i nidbyprosanns mszne 6i0nosidarviicms modi, Koau Qisuuna donomoza abo Mopaivia
NIOMPUMKG CNPABIAE ICMOMHULL 6NAUG HA GUUHeHHs 3A0uuny. [cmommuicmy eniusy na euu-
HeHHs 3A0UURY — Ue OUIHOUNA KAMezopis, SKa NiOAs2ae anaiisy na niocmasi 0ocaioNcens
6cix oocmasun cnpasu 6 cyxynnocmi. ITio uac ouinku icmommuocmi 6nauey Haielcums epa-
xosyeamu, wo 0ii nocoonuxa i niddypiosaua moxcyms Oymu no6’S3amui i3 310UUHOM Yepes
Qisuunuil abo inmenyionarvHull NPUMUHHULL 36’ 130K, [lis 6USHANHS 6NIUBY ICTNOMHUM He
sumazaemucs, wob 0ii nocobnuxa i nidoypiosaua 6yau conditio sine qua non (1eodxio-
HOM0 YMOBOI0) 3N0UUNHY BUKOHABUSL. Y KOHMEKCMI MACOBUX 3NOUUNCME, MAKUX, K B0EHHI
3M0UUHU D0 3MOUUHU NPOMU JHOOSHOCTE, MONCEe MAMU MICUE SMIUYBAHHS KAY3ATLHUX
BHECKIB, SKE YHEMONCIUBNIOE I0enmUpIKayilo 6 06CMasunax okpemozo enizody ciioie Koic-
1020 YUHHUKA, SKULL OY6 icmomuum 01 3a2aivhoi 3a0uunnoi disavrnocmi. Lle ne nosunio
36LABHAMU NOCOOHUKA 1 NiI0OYprosaua 6i0 6I0NOGI0AILHOCTE 3G YMOBU, WO 1020 KAY3ALb-
HULL 6HECOK Y 3A2a/bHY 3A0UUNNHY OLSIbHICMb 0Y6 ICMOMHUM.

Kmouosi cioBa: 1ocoOHUITBO 1 HigOypiOBaHHS;, BOEHHI 3JI0UMHU; 3JI0YMHKM IIPOTU
JIIOJISTHOCTI; JIeJIIKTHE 11PABO; IPUUYUHHUN 3B’SI30K.
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Abstract

The article addresses the objective side (actus reus) of aiding and abetting in the context
of war crimes and crimes against humanity. The main goal is to find out where the line
lies between legally relevant involvement and involvement that should not entail liability.
The study is based on the analysis of the case law of international criminal tribunals and
the jurisprudence of national courts as well. It is an interdisciplinary study, as it aims to
Jormulate conclusions that would be relevant in the context of both criminal and tort liability.
It is emphasized that the objective side of aiding and abetting comprises act and causation,
since aiding and abetting does not have its own consequence, but instead shares the same
consequence which is imputed to the principal perpetrator. Aiding and abetting entails
liability as long as the physical assistance or moral support provided has a substantial effect
upon the commission of a crime. The substantial effect criterion has to be ascertained based
on the study of all the circumstances of a particular case. When assessing the substantiality,
it should be taken into account that the actions of an aider and abettor may be related to
the crime through a physical or intentional causation. It is not required that the actions
of the aider and abettor be a conditio sine qua non (necessary condition) of the principal
perpetrator’s crime. In the context of mass crimes, such as war crimes or crimes against
humanity, it is the mixing of causal contributions that makes it impossible to identify in the
circumstances of a particular single episode the traces of each causative factor that was
substantial to the overall criminal activity. This should not exempt an aider and abettor from
liability, provided that his causal contribution to the overall criminal activity was substantial.

Keywords: aiding and abetting; war crimes; crimes against humanity; tort law; causation.
Beryn

BoeHHi 3/104MHU 1 3JIOUMHK TPOTH JIFOASHOCTI — 11e MaciTabHi 3J10ilicTBa, SKi He
BUMHSIIOTBCSI OHIEI0 0COOO0I0 UM HaBITh OAHIEIO TPYIOIO OCiO, — 0 IX YUMHEHHS
Pi3HOI0 MIpOIO MpUYETHA BEJIMKA KiJIBbKICTD Jifo/lell Ta opraHizaiiiii. ¥ 3B’s3Ky i3
MM TIOCTA€E MUTAHHS TI0/I0 TOTO, sIKa Mipa IPHYETHOCTI Ma€ OYTH JIOCTATHBOIO JIJIsk
TOTO, 20U TATHYTH 32 OO0 IOPUANIHY BiITIOBIAIBHICT — YN TO KPUMIHAIBHY,
Y1 TO NUBIJABHY. 3arajoM CIEeKTP TaKOi MPUUYETHOCTI JOBOJI MUPOKUN — Bif
Jy’Ke TICHOTO 3B’sI3Ky 13 Ge3mocepeiHiM BUKOHABIIEM 3JI0YMHY (KOJIU, HATIPUKJIA],
OCOOHUK 3a0€e31e4y€e 0CTAHHBOIo 30pOEI0 Ta GoerpuIacaMu) 10 OLIbII BifgaseHol
IIPUYETHOCTI (SIK, HAIIPUKJIAJL, KOJIU HIeThCs PO KOMepITiiiHi un (hiHaHCOBI 3B’3KN
3 Oprasisariiicio abo Aep:KaBoio, [0 BUNHSIE BOCHHI 3JI0YMHN).
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3 OJIHOTO Kpaio IhOTO CIEKTPY — TOcTa4aHHs OOHOBUX APOHiB [1], 110 mepika-
Ba-arpecop BUKOPHUCTOBYE JIJISI aTaK Ha 1MBiJIbHe HaceJeHHs. Taki il cTaHOBJIATD
JIOCTaTHbO BAaroMmy INMPUUYETHICTh, SKa 3aKOHOMIPHO BUKJIWUKAE MMUTAHHS PO Bijl-
MOBIIAJIBHICTD MOCTAYaJbHUKA SK CIIByYacHUKA. 3 iHIIOTO — «(diHAaHCYBaHHS»
JiepsKaBU-arpecopa uepes CIUIaTy MOJAATKIB, CTATYBaHUX 13 Cy0’€KTa ToCIogapio-
BaHHS, IKHIT TPOCTO TIPOJIAE TOBAPH, HAMAE TOCTYTH Y1 BUKOHYE POOOTH Ha Bil-
MTOBI/IHOMY HAIlIOHAJTbHOMY PUHKY. Taka mIpUYeTHICTh y Cy4acHOMY CBITI, Xo4a ii
MOJKe 3aCJIyTOBYBAaTH Ha OCY/l TPOMAJICbKOCTI, YTiM, HaBPS/l Y1 MOBUHHA TATHYTH
3a 00010 IOPHUINYHY BiMOBIATbHICTD.

Merta 11i€1 cTaTTi — JOCTIANTH, e TIPOJISATAE MeKa MK IOPUIMYHO 3HAUUMOIO TTPU-
YEeTHICTIO /10 BOEHHOTO 3JIOUMHY YU 3JIOYMHY ITPOTH JIOASHOCTI Ta TPUUETHICTIO,
sKa He Ma€ OyTH MiZICTaBOIO IOPUINYHOI BiAMOBIIAIbHOCTI.

Marepiaim Ta MeTOaU

Ie mocuipkenHs Mae KOMILIEKCHUM, MIPKTaTly3eBUI XapaKTep, OCKIJIbKY ITUTAHHS
BIZIMTOBiTaTbHOCTI TIOCOOHMKA 1 M0y pioBaya aKTyajabHe B KOHTEKCTI SIK KPHMi-
HaJIBHOI, TaK 1 UBIJIBHOI BIMOBIIA/IbHOCTI. PaHilie My 3ayBa)KyBaju Ha TOMY, 1110
B IUTaHHI BiJINOBIIAJIBHOCTI CIIIBYYACHUKIB IUBIJIbHE (JIeJIIKTHE) TIPABO /1aJIeKO
mosajy mpasa kpuMinaibpHoro [2]. OxHak 3apybikHa cyoBa IpakTHKa, 1 30KpeMa
IopucHpyaeniiist moao Tak 3Banux ATS-nozosis! [3], nmokasye, mo as 1iseit
[IMBIJIBHO-IIPABOBO1 BiINIOBIJIJIbHOCTI IIJIKOM MPUILYCTUMO BUKOPUCTOBYBATHU
HAIPAIIOBAHHS JOKTPUHKM KPUMIHAIBHOIO [IPaBa MI0A0 KPUTEPIIB KapaHOro 1m0co0-
HUITBA i migOypioBanus. Lle, ojHak, He 03HAYAE, IO IUBIIBHO-TIPABOBE PO3YMiHHSI
HOCOOHMIITBA 1 MiAGYPIOBaHHS Ma€ OYTH TOYHOIO KOIEW KPUMiHAIBHO-TTPABOBOTO
BIIMOBIIHMKA 1, TUM TIaye, 1l He 03HAYAE, 1110 MOCOOHMKOM i3 TOUKH 30PY IHBiJIb-
HOTO ITpaBa MOJKe BU3HABATHUCS JIUIIE TOM, XTO OYB paHillle BUSHAHUN TTOCOOHUKOM
Y KPUMIHAQJIBHOMY TIPOBA/KEHHI. Y CBOEMY JOCJIKEHHI MU BUXOJUMO 13 TOTO,
[0 KOJIO IOPUAMYHO 3HAYMMOI IPUUYETHOCTI AJIs1 OoTped JNeNiKTHOrO IpaBa Mae
OyTH He BY;KYKMM, aHI’K KOJIO IOPUANYHO 3HAYMMOI IIPUYETHOCTI B KPUMiHATBHOMY
npasi. ToMy BUCHOBKH Ili€i cTaTTi MaroTh OYTH NPUAATHUMU 10 BUKOPUCTAHHS SIK
Y KOHTEKCTI KPUMIiHAJILHOTO TIPaBa, Tak i IS 11ijieil OOrpyHTYBAHHS TPUYETHOCTI
0co0M 10 3aBIaHHST KON B KOHTEKCTI CAMOCTIITHOTO JIETIKTHOTO TI030BY.

MeTo10J10TiYHO OCTiKeHHST TOOYI0BaHe Ha aHali3i MPaAKTUKKM MiKHAPOTHUX
kpuMiHabHUX TprOyHatiB (Hiopabepsbkoro Ta TpubyHastis mo KosuiiHiin I0ro-
crasii, Pyanzi i Coeppa-Jleore), a TakoK 4aCTKOBO Ha PIillleHHSIX 3apyOiKHUX
cyaiB. Y ¢okyci yBarn — 00’ekTuBHa cTopoHa (actus reus) nocoOHUIITBA 1 TmiA0Y-
pIOBaHHS, SKa, 3a3BUYal, BKJIIOUAE TPU €JIEeMEHTH: isTHHS, HACTIAKU 1 TIPUINH-

U Alien Tort Statute (ATS) — amepMKaHChKMIT 3aKOH HMpPO AETIKTHI ITO30BM iHO3EMILB, SIKMH Hagli-
JISIE AMEPUKAHCHKI CY/IM IOPUCANKINEIO MO0 POSIJISLY JETiKTHUX MO30BiB iHO3EMIIB, 32 YMOBH, 1110
mKoza GyJia 3aBaHa BHACIIIIOK MOPYIIEHHs NpaBa HApOAiB (MoKaaaHime aus.: [3]).
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HUM 3B’SI30K Mi’K HUMH. Y CTaTTi, OfHAK, OOTPYHTOBYETHCSI, MO MOCOOHUIITBO
il A0y pIOBaHHST HE MA€ CBOTO CAMOCTIMHOIO HACJIIKY, 1110 OYB OM BiIMiHHIM BijI
HACJI/IKY, SIKUI IIPUBUHIOEThC Oe3ocepeJHboMY BUKOHaBIEeBi. OTiKe, mpeamMe-
TOM JIOCJI/IZKEHHST Ma€ OyTH JINIIE XapaKTep AiSTHHS, sIKe BUMHSIETHCST TOCOOHUKOM
i migbypioBauem, Ta IPUYMHHUAN 3B’I30K 1[bOTO [AisSIHHS i3 MisAHHSM Gesrnocepes-
HbOT'O BUKOHABIA (1110, Y CBOIO Yepry, MPU3BOUTH JI0 3JIOYNHHOTO PEe3yJIbTaTy).

Criepiny JOCTIKYETHCS XapakTep MistHHST ocoOHMKa i migbyproBada. [Tpak-
THKa KPUMiHAJbHUX TPUOYHAJNIB yKasye€ Ha Te, 1[0 J0MOMOra 3JI0YMHOBI He
000B’s13k0B0 Mae GyTu MaTepiasbHOI ab0 (Hi3UYHO, — BOHA MOXKE IOJISATaTh
B MOPaJIbHII MATpUMIL. Y 3B’g3Ky i3 UM MM OOTPYHTOBYEMO, IO MOPYY i3
(hi3MUHNM TPUYMHHUM 3B’SI3KOM MAa€ BUOKPEMJIIOBATUCS TAKOK 1HTEHITIOHAIb-
HUUN TPUYMHHUN 3B’SI30K, JaHKOIO(-aMM) SIKOTO BUCTYMAIOTh IICUXIUHI SBUIIA —
IHTEeHITIOHAJIbHI CTaHU. YTIM IIOZ0 MPUYMHHOTO 3B’I3Ky — HAWTOJIOBHIIIA OTO
0COGJIMBICTD Y BUNAAKY MOCOOHMIITBA 1 MiZOYPIOBAaHHS — 1€ Te, IO TeCT «sIKOU
He» TYT He mijdarae 3acrtocyBantio. HaTtomicTh Mipa 10CTaTHBOI IPUYETHOCTI
BU3HAYAETHCST YePe3 MOHSITTSI «iCTOTHOTO BILIUBY», SIKUU JisSTHHSI MTOCOOHUKA
i migbyproBaua Ma€ CIpaBJIsiTH Ha BYMHEHHs 3/049iHY. JacTrHa CTaTTi, IPUCBS-
YyeHa IONIYKOBI KPUTEPIIB «iCTOTHOCTI BIJIUBY», YPAXOBYE JIOCSATHEHHS aMepu-
KaHCHKOI I0PUCTIPY/IEHIIIT 010 PO3IJISIAY AETIKTHUX 1M030BiB. Hacamkiners Gye
BHCBITJIEHO BUMOTY KOHKPETHOCTI TPUUMHHOTO 3B’SI3KY 1 MTOKa3aHO TIPOEKITIIO i€l
BUMOI'M Ha IUION[MHY MaclITaOHUX MOPYILIEHb IPaB JIOAUHK, IKUMH € BOCHHI
3JI0YUHM 1 3JIOYUHU TIPOTHU JIIOASHOCTI.

PesyibraT Ta 00rOBOpPEHHS
Mianns

Y 6y/b-SIKOMY 3JIOYMHI BHOKPEMJIIOIOTh JIBi CTOPOHM — 30BHIIIHIO, 06’ €KTUBHY
CTOPOHY, 1 BHYTpIilIHIO, Cy0’ €KTUBHY, ab0 MCUXOJI0TiuHY, cTopoHy. Ileprry mpu-
WHATO HA3UBATH actus reus (3 JaT. «<BUHHA Mis» ), APYTy — mens rea («BUHHA
CBIZIOMICTb»).

O6’ekTBHA cTOpOHA (actus reus) BKJIOUYAE B cebe, BJacHe, caMe JisTHHS, OTO
HACJIKY 1 IPUYUHHNI 3B’ 30K MIXK JiSIHHAM Ta Hacjigkamu. IIpu mocoOHUITBI
il Oy proBaHHi actus reus MoJsira€ B TOMY, 110 «(2) 0OBUHYBaueHMIl HaJa€ MpaK-
TUYHY JOIIOMOTY, 320XOUeHHsI ab0 MOpaJIbHY IATPUMKY CKOEHHIO 3JI04MHY ab0
npoctynky i (b) 1t mpakTUYHA 10MIOMOTa, 320X04eHHsT 60 MOpaJIbHA TATPUMKA
CIIPABJISIE ICTOTHUIN BIIMB HA BUYMHEHHsSI 3JIOYMHY YU TPOCTYNKY> [4, § 89; 3,

§ 353; 6, § 46; 7, § 102].

ITlo cTocyeThbes, BacHe, caMoTo JisTHHS, TO BJK€ 13 Ha3BU «IMOCOOHUIITBO 1 Mij-
OypioBaHHS» BUXOAUTH, 110 KPUMiHANI30BaHUMM € ABI (OPMU MOBEIIHKH,
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a caMe — MMOCOOHUIITBO, TOOTO HaJAHHSI IPAKTUYHOI AOMOMOIU OGE310CEePEHbOMY
BUKOHABIIEBI 3JI0YMHY (TaKa JOIIOMOTa MOJKe TIOJISITaTh, HAIIPUKJIaI, Y HaJaHHI
3ac00iB 4¥ 3HAPSIIb 3JI0YMHY), 1 MAOYyPIOBaHHS, TOOTO HaaHHS MOPAJbHOI ITi/I-
TPUMKHU BUKOHABIIEBI 3JI04MHY, HAIIPUKJIA/], Yepe3 1Ooro 3a0X0YeHHSI YU CIIOHY-
KaHHS 10 CKOEHHSI 3JI0YMHY ab0 iHITUM YMHOM 3MIillHEHHSI HOTO PIlllydocTi Ha

CKO€eHHs 3710unny [4, § 89; 8, § 284; 9, § 484; 10, § 254].

Ha Tomy, mo miarpuMka 3704nHy He 000B’SI3KOBO Ma€ OyTH MaTepiabHOIO 4i
TO Mak «¢isuyHoo», cruemniaabao Harosomysas [CTY y cnpasi Prosecutor wv.
Furundzija [11]. SIx nigkpeciaus ICTY, gxio oOBMHYBaYe€HUN «CIIOCTEPIraB 3a
CBOIMHU KOMIMaHbHOHAMM, 11100 YHUKHYTH OY/b-SKMX HECHOIIBAHOK, ab0 3aJIi-
maBcst Ha GesneyHiil Bijctani, abu MOJErmMTH iM yTedy, B pasi morpebu, abo
OyB HAIOTOTOBI MIBUIKO MPUNATH Ha JOTOMOTY, i YCBIIOMJIEHHS I[HOTO JaBaJio
JIO/IATKOBY YIEBHEHICTh OTO KOMITaHbIHOHAM, TO BiH OyB, i3 TOUKM 30Dy IpaBa,
MPUCYTHIH, oTOMaraou i migadyprooun. 3HOBY K TaKH, yepe3 HaJaHHs "1o1aT-
KOBOI BIIEBHEHOCTI KOMIIAHbHOHAM" OOBHHYBAYeHUIl CIIPUSIE BUYNHEHHIO 3JI0UNHY,
i came 11e CTAHOBUTH actus reus npaBonopymierusy [11, § 201-202].

3BiCHO, KOJIM TMOCOOHUK HaJa€ BUKOHABIIEBI 3HAPSAASA 3JI0YMHY, II€ TEX ITOCH-
JIIOE Pillly4icTh BUKOHABIIS, 32 YMOBHU II[0 3HAPSI/S 3JI0YMHY OYJIN HaTaHi THM,
XTO YCBiJIOMJIIOBAB, SKill MeTi BoHM BpelnTi mpuciy:arb. Hemnpsma (60 6e3mo-
cepelHbO He BUCJIOBJIEHA) MOpAJbHA TATPUMKA CIIPUMMAETHCS K TaKa TiIbKU
3a YMOBH, IO TO¥, XTO (i3UYHO HaJA€ JOIMOMOIY, YCBIJOMIIOE, SIK BOHA Oye
Bukopucrana. OTke, HOCOOHUK HEIPSAMO CXBAJIIOE il 3JI0YMHI 1 OCUIIIOE HOro
pilydicTh Ha CKOEHHSI 3JI0YMHY. [HIIMMU CJIOBaMU, MOCOOHUIITBO, TTOETHAHE
i3 ob6isHaHicTIO (a KpUMiHATi30BaHe TTOCOOHUIITBO 3aBKAN i3 HEIO TMOEIHAHO),
3aBJK/IM OJHOYACHO 3 IIMM SIBJISIE 00010 1 Mig0ypPIOBaHHSL.

OpHaK TPAIISTIOTHCST BUTIAKY MAOYPIOBAHHS <y YMCTOMY BUTJISII», KOJIHM 3Mill-
HEHHSI PIITyYOCTi 3JI0YMHIIS He CYTTPOBOIXKYETHCS KOMAHOIO (hi3UIHO BUPAKEHOIO
JIOTIOMOTOIO Y BUMHEHHI 3j0unny. [IpukiagaMu migOypioBaHHS «B YHCTOMY
BUTJISA/» MOsKe OYTH BUTOJIOLIEHHS IIPOMOB, 10 PO3IIAJIIOI0Th HEHABUCTD 1 3aKJ/IK-
KaloTh /0 BUMHEHHS 3JI0UMHIB, OpPTraHi3allisi Me/liakaMIlaHil 3 Ti€l0 caMOl0 MeTOI0

ab0 HaBiTH MPOCTA MPUCYTHICTH SIK «CXBAJIBHOTO TJIsa4a» Iijl 9aC BUNHEHHS
3noumnny [5, § 369].

[TokasoBoio € cupasa The Prosecutor v. Moinina Fofana and Allieu Kondewa,
B AKiil oOBuHyBayennii — Moiinina Dodana 6yB BU3HAHWMIT BUHHUM Y II0CO0-
HUIITBI i Mig0ypioBaHHi 100 BOEHHUX 3JI0YMHIB 1 3JI0YMHIB POTH JIIOASHOCTI,
BunHiOBaHUX CuraMu TpoMaZcbKol 0O0OPOHU Iij| Yac TPOMAISHChKOI BiiHU
B Cheppa-Jleone. O6BUHYBaYeHHs TPYHTYBAJIOCS Ha TOMY, IO Tl 4ac CBOEI
MIPOMOBU Ha Tapa/li BiH «He TIIBKU 320X0UyBaB KaMallopiB [OMOIYEHTIIB] CIIiy-
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BaTU HE3aKOHHUM HaKa3aM BUMHSTHU 3JI0UMHH, ajie i MiJIKPECJUB, M0 SKIO0 BOHU
He OyayTh MisITW BiAIOBiZHO, TO IM He CJIiJ MOBEPTATUCS Ha3aj i paropTyBaTH,
i kpaie youTu cebe, aHizk BTpaTUTU BJIACHY 3eMJiio»> [12].

Hiopubepsbkuii TpubyHas y Tak 3BaHiil « MiHicTepChKill clipaBi» BU3HAB BUHHUM
JliTpixa, skuii o4osoBaB 1pec-cayx0y HanucTcbkoro ypsaxy [13, ¢. 192—193].

OkpeMUM TPHUKJIALOM MMiAOyPIOBAHHS «B YMCTOMY BUTJSIAi» € TaK 3BaHUI
«CXBaJIbHUI TJIsiiad». MixKHApOHI KpUMiHAIbHI TPUOYHAIN HEOIHOPA30BO IIijI-
KpecJIoBaJiu, 10 HaBITh MPOCTA MPUCYTHICTD i/l YaC BUMHEHHS 3JIOYUHY MOKe
CTaHOBUTH 00 €KTHBHY CTOPOHY IiAOyPIOBAHHS, SIKIIO TaKa MPUCYTHICTD J0/a-
BaJla BIIEBHEHOCTI BUKOHABIIEBI 3JI0YMHY, 3MII[HIOBAJIA OT0 PilIydyiCTh BUNHUTU
3JI0YUH 1, OTKe, CIYyTyBaja 3UNTYBAaHUM BUPAKEHHSIM MOPAJIBHOL TMIATPUMKY il
BUKOHABIIsL. Y 1IbOMY KOHTEKCTI BaKJIMBO BIJPIBHATH MpocTe TepeOyBaHHs Ha
MiCIIi 3JI04MHY 1 «CXBajibHe CIOMIsAaHHsa». TaK, ocoba He MOKe BBaKATUCS ITi/l-
GyproBaueM, SIKIIO BOHA, X04a i mepeOyBae Ha MICIli 3/I04KHY, ajie He YCBIZIOMJIIOE,
1[0 3JIOYMH BiZ0YBa€THCSI.

Ax mpaBusio, f07aBaTH yXy Ha BUNHEHHS 3JI0YMHY MO3Ke MTPUCYTHICTH HA MiCIli
3JI0UMHY JIAIIIE TaKOl JIIOAWHU, YU [yMKa MAa€ 3HAUEeHHS JIJIs1 BUKOHABIII 3JIOUUHY,
Yy JyMKa TI€I0 YW 1HIIOIO MIPOI0 € aBTOPUTETHOIO /I BUKOHaBI. [le 3Haxo-
JTUTH TiJATBEP/KEHHS 1 B HAIIOHATBHIH cy0Bi#t npakTut [14; 15], i B mpakTuiti
MiskHapoaHuX TpubyHamtis [11, § 207-209].

CyuacHi gocipkeHHs TICUXO0JIOTIi TPYTI BKa3yIoTh HA Te, MO MPUCYTHICTb 1HIIIOTO
Moske OYTH BarOMUM MOTHUBYIOUYMM (DaKTOPOM, HABITh SKIINO Iel iHIINI He Hai-
JIEHU OpeoJioM aBTOpUTeTY (HAPUKJIA, KOJH TJIsAad — Iie TPOCTO OJHOJITOK,
sHaiioMerrb un ToBapuii) [16]. OcobanBo 1€ CTOCYEThCS YOJMOBIYMX TPYII i TICHO
MOB’s13aHO i3 (hDeHOMEHOM TaK 3BaHUX TOMOCOITiaIbHUX 3B’SI3KiB, KOJU MPUCYT-
HICTb IHIIUX YOJIOBIKIB Ha MicCIIl Jii Ha MiJICBIZIOMOMY PiBHI CIIOHYKAa€ /iHOBY
0co0y 40JIOBIYOI cTaTi 10 [EMOHCTPOBAHOTO BHPasKEHHS CBOEI MACKYJIHHOCTI
[17—-20]. Taki mcuxosoriudi edexkTr 0co6JMBO 3arOCTPEHI B 3JI0YMHAX ITPOTH
crareBoi cBobomu [21, c. 270, 275-278].

OzHak Ha MPaKTHUIN MiKHAPOIHUX KPUMIHAIBHUX TPUOYHAIIB I1i JOCIIKEHHS
Hapasi mpsiMO He Mo3Haumaucs. TpuOyHaMu MiKPECTIO0Th, 0 «CXBaJbHUN
rasigad», abu OyTH MOCOOHMKOM, MOBUHEH MaTH CTaTyC aBTOPUTETHOI 0COOM:
«Xoya it MOJKHa CKasaTw, 10 IJIsilad 3a0X0uy€ BUAOBHINE — 00 6e3 ayauTopii
HEMa€ BUIOBUIIA — TJIA/IA9 Y TIUX CIIPABaX BU3HABABCS CIIBYYACHUKOM, TOI KOJIN
3aB/SIKU OTO CTaTYCOBI HOTO TIPUCYTHICTD CIIPaBJisijia BATOMUN JIETITUMI3YIOUUi
ab0 3aoxouyBasIbHMII epekT Ha BUKOHaBIIB> [11, § 232].

Ax 3Bopornuit npuxaaz ICTY naBoauTs i1y clipaBy HiMellbKoro BepxoBHoro
CyIy, B sKiil 00BMHYBayeHUI OyB NMPUCYTHIN K IIsAa4 Y HUBIIBHOMY BOpaHHI
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Ha Tapaji mTypMoBuKiB (Stirmabteilung), iz gac sikoro aBa onmorenTn NSDAP
3a3Hasm my6siuHoro npuHskentst. Cyz ButipaBiaB o6BunyBaueroro [11, § 208].

Otosx, BepxoBHUII Cy/1 BUCHYBaB, 10 3a X KOHKPETHUX 00CTaBUH TIPUCYTHICTH
00BMHYBAYEHOIO «He CIPUYMHIIACS JI0 3/I04MHY>». 1]e MOKHA pO3yMiTH Tak, 1o
IIPUYMHHOTO 3B’SI3KYy Mi)K BUMHEHHSIM 3JIOYMHY 1 MPUCYTHICTIO HA MicIli MO/l
00BMHYBaYeHOro HeMae B3arasi (OCKIJIbKH IPUCYTHICTh KOHKPETHO I1iel 0cobu B
HATOBII He Ji0/laBajia PiNlydyocTi BUKOHABIIM). Ta MOKHA iHTepIipeTyBaTH Iei
BUCHOBOK 1 Tak, 1[0 XOua IPUYMHHUI 3B’s30K 1 OyB (6e3 IisamadiB HeMae BUI0-
Buma — 6e3 myOJIiku HeMa€e myOIiTHOTO TTPUHUIKEHHS ), ajleé «BHECOK» OIHOTO
rjisijiaya i3 1iJIoro HaTOBILY € HACTIJIbKU Mi3€pHUM, 1110 He NOBUHEH TATTU KPU-
MIHQJIBHY BiITIOBIIQJIBHICTD. A 11€ iIBOANTD HAC /IO IPYTOI O3HAKN KPUMIHAIBHO
KapaHOTo MOCOGHUIITBA 1 Mi0YPIOBaHHST — BOHO Ma€ CIIPaBJISATH ICTOTHUIN BILINB
Ha BUMHEHHS 3JI0YMHY.

Icmomnuii énaue

Te, 110 TOCOOGHUIITBO 1 MiAOYPIOBAHHS Ma€ CIIPABJIATH iCTOTHWIT BIJIUB HAa BYM-
HEHH$ 3JI0UMHY, — 3araJIbHONPUIHATA B MI>KHAPOJIHOMY 3BUYA€BOMY IIpaBi HOpMa
[4, § 89; 5, § 353, 368, 385; 6, § 46; 11, § 217, 234]. MixknapojHi KpUMiHAIbHI
TpUOYHAIN BUSHAIOTh, 110 TIMTAHHST PO Te, YM OYB BIUIUB iCTOTHUM, € TIEHTPAJIb-
HUM Y CIIPaBax, M0 CTOCYIOTHCS MOCOOHUIITBA 1 Mi0yPIOBAHHS. YTIM 1€ TTUTAHHS
HACKIJIbKY Ba)KJIMBe, HACTIJIbKU i ckianHe. Amske itoro dokanibHa TOUKa — Iie
OIlIHOYHE TIOHSITTST «iCTOTHOCTI» BIUMBY [22, c. 1853].

YiTKoro BU3HAYeHHSI TOTO, SIKUI BILJIMB MOKHA BBA)KaTH <«iCTOTHUM», HEMAE.
Tak, iHKoM TpuOYHA/JM BKa3yloTh Ha Te, IO il mocoOHMKa 4 HigbypioBaya
MalOTh IiIBUIILYBATH JIETKICTD, 13 SIKOI0 BUMHSETHCS 3JI0YUH (IHITUMU CJIOBAMHU,
MOJIETHIYIOTh HOT0 BUMHEHHs) [23, § 282]. ¥V iHmuX BUMaKaX HArOJIOIIYETHCS
Ha TOMY, 1110 6e3 IUX Aill BYNHEHHS 3JI04MHY OyJI0 6 3HAYHO MEHII BipOTiJHIM

[24, § 1019].

Opnak yci TpubyHaIM €AMHI B PO3YMIiHHI TOTO, YUM iCTOTHUI BILIUB TOYHO HE
€: JUIsI IOKa3yBaHHs «iCTOTHOTO BIUIMBY» HE BUMAra€Thcs, Mmob ii mocobHuKa
i migbyproBaua Oyau conditio sine qua non (HeoOXiTHOI YMOBOIO) BUMHEHHS
3JI0YMHY BUKOHaBIEeM [4, § 92; 6, § 48]. To6TO He BUMAraeThecst IOBOIUTH, IO
6e3 iiif, yYYIMHEHUX TTOCOOHMKOM YU TTi0yproBaYeM, BUKOHABEIb HE BYMHUB OU
OCHOBHUIT 3/104H. OYEBUIHO, IO SKIIO 1€ TakK, i 6e3 J0MOMOrH TTOCOOHMKA Y1
nigbypioBada He OyJ0 6 309Ky, TO BILIMB MOCOOHWKA M MiA0ypioBaya, mo3a
BCSIKMM CYMHIBOM, € ictoTHuM (Hanpukiaaz, y cupasi Taylor Tpubyuan aiiinios
BHCHOBKY, 110 0e3 MiATPUMKHN TpesuaenTa cyciauboi Jlibepii Pesosortiiinmit
o0’ennanuii pyx y Cbeppa-Jleone B3araji He 3Mir 61 (PYHKIIOHYBAaTH i BYUNHATH
3J7104MHH, sK1 BiH BunMHAB [22]). OaHak HaBiTh 3HAYHO MEHIII «BHECKH» Y 3JI0-
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YMHHY CIIPaBy MOXKYTh OYTH BU3HAHI TAKUMHU, 1[0 CIIPABUIINA «iCTOTHUI BILIMBY.
Tak, mig yac Hiopu6ep3bKoro mpoiiecy B 3JI0YMHAX MPOTH JIOASHOCTI Oyim
BU3HAHI BUHHUMM, CepeJl IHIINX, TTOCAIO0BII, BIAOBIIaNbHI 3a OyXraarepchKuil
obuik (Tauc Jlopuep), apxitektypy i maanysanus (Maxkc Kidep), a Takox cTo-
Mmatogsioriuny cripay (Iepman IIyxk).

CupaBu npotu gonomizkHoro nepcoHany CC KOPUCHO MOPIBHATH 31 CIIPABOIO
npo Huxaon-B [25] y yacTuni 06BMHYBaYeHHS TOJOBHOTO TexHika, Moakima
Jlpocina. ¥ 1iii cripaBi 06BuHYBaueHUMK OYJIM TPOE 0CI6 — BJIACHUK, HOTO TIep-
NI 3aCTYMHUK i TOJIOBHUN TexHiK mpomucsioBoi kommanii Tesch and Stabenow;,
gka roctayana CC orpyiliauii ta3 mijg HazBoio «Iluknon-by, mo #oro motim CC
BUKOPUCTOBYBAJIH JIJIT MACOBHUX CTPAT y KOHITaOopi Ayrisii. TpubyHas 3acy B
BJIACHUKA KOMTIaHil Ta 1OT0 3aCTyITHUKA, OJJHAK BUIIPAB/IaB TOJIOBHOTO TEXHIKA.

[Iloxo TexHika Oy/I0 HATOJOLIEHO HA WOTO MiAJErJIOMYy CTAHOBUILI B KOMIIAHII,
i KIfOYOBe MUTAHHS, Ha AyMKY TpuOyHasy, TOJIATAIO0 B TOMY, YU 3HAXOIAWBCS
BiH y TaKOMYy cTaTyci, 100 yIJIMBaTh Ha Te, 4u Oy/e ra3 mocradyarucst B AyIBill.
Cyx migKpec/unB, 1o SIKIINO BiH He TepedyBaB y TAKOMY CTaTyCi, TO HaBiTh HOTO
00i3HaAHICTD MO0 I[ijIell BUKOPUCTAHHS Tady He poOUTh Horo BuHyBarum [25].

Ha wmam norsisin, 3icraBieHHs HaBeJeHUX CIIPaB JIa€ KJIOY 10 PO3YMIiHHSI TOTO,
SIK CJIiI yCTaHOBJIIOBATH, Y OYB BILIMB MOCOOHWKA 1 MMig0ypioBada JOCTATHHO
ICTOTHUM.

[To-niepiire, BapToO 3ayBakuTH, IO came TOHSATTS ICTOTHOTO BIJIUBY — Iie ILiJI-
KOBUTO TPO MPUYUHHUE 3B’30K. [le BUIHO, 30Kpema, i3 TOTO, sIKi KOHCTPYKITii
BUKOPUCTOBYIOThCS JIJIsT MOT0 TosicHeHHsT (conditio sine qua non, 1iABUINEHHS
IMOBIpHOCTI 3/104MHY TOI0). CaM TepMiH «iCTOTHUI BIJIUB» BKAa3y€ Ha Te, IO
HIeThCs PO OIHKY XapaKTepy 3B’sI3KY Mixk AissMu mocoOHMKa i migbypioBaya,
3 OIHOTO OOKY, i JistMM BUKOHABI — 3 iHmIoro. ToOTO ¢l OIiHUTH IHTEHCHUB-
HICTb, MII[HICTb UM TO TIaK CUJIY, 3 KOO OJIHA /il BIUIMHYJIA HA THIILY.

Tox, Ko 3azBuyail (ToOTO, KOJIM HAETHCS IIPO BiANOBiAAIBHICTE BUKOHABIIS )
00’€KTHBHA CTOPOHA 3JI0YMHY BKJIFOYAE TPU CKJIAIOBI: IisTHHSI, HACJIIKK i TIPUYNH-
HUI 3B’S30K, — TO TYT, KOJHU HAEThCS PO BiAIOBIAAMbHICTD TOCOOHUKA 1 mig0Yy-
proBaya, € Juiie ABi — AiSHHA i IPUYMHHUAN 3B SI30K, 1103asK, JiSHHS II0COOHUKA
He Ma€ CBOTO, OKPEMOTO, KPUMIHAII30BAHOTO HACJI/IKY, BOHO <ITOJIJISIE» TOM
caMUIl HACJIIOK, 1[0 1 JISHHSI BUKOHABII.

OTtke, KOHIIETIIiI0 iICTOTHOTO BILIMBY CJIiJl PO3IJISAATH KPi3bh MPU3MY Teopii Ipu-
yrHHOCTI. OHaK came 115 TpobieMa — mpobyieMa BiIMOBIaIbHOCTI TOCOOHNKA
i migbyproBaya — SICKPaBO BUCBITJIIOE BasKJIMBY IIPOraJMHYy B TEHEPIlIHiil MpaBo-
Bill Teopii MPUYMHHOTO 3B’SI3KY.
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Piu y Tim, 1o B Teopii mpasa Iiji IPUYUHHUM 3B’S3KOM MU MAa€EMO Ha yBa3si
3B’SI30K MixK gBUINAMU (Di3UYHOTO, MATEPIaTbHOTO CBIiTY (Ha3BeMO 1ie (hi3uyHUi
NPUYMHHUE 3B’430K). OIHAK 1032 HAIOI0 yBaroio 3aJUIIAETLCI Te, 10 MPHU-
YMHHICTh MOJKE IOB’SI3yBaTH Mix c00010 He TiabKu (izuuni gsuma (disnymi,
XimMiuHi, 610JIOTIUHI TIPOIECH TOIIO), a i ABUIA CyO EKTUBHOTO, TICUXOJIOTTYHOTO
CBITY (BiZUYTTS, €MOllii, AYMKH, HAMipH TOIIO), a TAKOXK 1 MepIili Ta JPyTi MOMix
co6ot0 B 000X HampsiMax. Hampukiiaj, TeBHUN cTaH pedeil y peaqbHOMY CBIiTi
BUKJIMKAE, TOOTO CIIPUYMHSIE TIEBHY €MOIIif0, BiuyTTst abo OaskaHHs. | HaBmakm,
MEeBHUI TICUXOIOTIYHUN (heHOMeH (OazkKaHHsI, iIMITYJIbC, HAMIpP) CIPUYNHSIE 3MIHN
B pPeaJbHOMY CBiTi, AKi MOYMHAIOTHCS 13 MOPYXiB HaMIOTo Tifa. Y dinocodii
MPUYUHHICTD, IO cHoy4Yae (heHOMEHU TICUXOJIOTIUHOTO CBIiTY, AicTasa Ha3BY
MeHTaJIbHOI a60 iHTeHI[ioHAIbHOI IpuYrHHOCTI [26, ¢. 40—41].

Hackinpky BaxkIMBO BpaXoBYBaTH iHTEHIIIOHAIbHY IIPUYNUHHICTD, IEMOHCTPYIOTh
CIIpaBH, 10 Oy/IM HaBe/eHi Ha TOYaTKY IHE€l CTATTi: y IUX ClpaBax ilIocs mMpo
Te, 1o Aii oHiel ocobu (mocobHMKA i miaAdyploBaya) CayryBajiu MPUIMHOK TIEB-
HOTO iHTeHIiiHOro cTany (pimydocTi) y ¢BizoMocTi iHIIOI 0co6u (BUKOHABIIS
snounny). I 11eii 38’130k BU3HaBaBcs OpUANYHO 3HaunMuM! I BiH Mae OyTu 1opu-
JINYHO 3HAUUMUM. AJIKe TOH, XTO BUKJIMKAB Y BUKOHABIIS 3JIOUMHY PIllTydicTh Ha
1IOTO BUYMHEHHS, € CIIIBYYaCHUKOM 3JIOUWHY.

Jlii BUKOHABIIS 3JI0YMHY HiKOJIM He OYBalOTh CIPUYUHEHI AiIMU MOCOOHMKA 4n
miz0ypoBaya — B TAKOMY CaMOMY PO3YMiHHi, SIK pyX OHi€l OibsIpAHOI KYJIbKH,
crpuuYrHeHui pyxom inmoi. /il mocobHuka uu migbypiosauda ((disudte sSBuUIie)
CIIPUYMHSIOTH TeBHUH BiJITYK Y CBIIOMOCTI BUKOHABIS (IHTEHIIOHATIBHUI CTaH),
1 BKe IOTIM I11eid IHTeHI[IOHAJbHUI CTaH CTa€ MPUYUHOIO il BUKOHABIH, 1110 3aB-
naoTh mKoan. OTKe, TPUUMHHA TTOCIIOBHICTD BUTJISAAE TaK: (Pi3sWUHUN cTaH
(BUKJIMKAHWI TOCOOHUKOM) — {HTEHITIOHATBHUN CTaH (BUKOHABIST) — (hisuanHuit
CcTaH (BUKJUKAHUN BUKOHABIIEM ).

Di3nuny ¥ iHTEHIIOHAJIbHY TPUYUHHICTH MOKHA YSBUTU SIK JIBi CTPiUKH, IO
MEePerIiTaloThCS MK 06010, yTBOpOIOYHN Kocy (mo3asik (hizudyHa J0moMOoTa
MO’Ke OZIHOYACHO MaTH i eeKT MOpaIbHOI MiATPUMKH: Y TAKOMY pa3i MopasibHa
MiITPUMKA BUPAKAETHCA iabHO). [le mmeTuBoO yTBOPIOE CKIAIHY CTPYKTYPY
NPUYMHHO-HACTIIKOBUX 3B’43KiB, y sKiil gaBunia (GisuyHOTO i TMCUXOJOTIYHOTO
CBITIB B3aEMHO CIIOJIy4alOTbCA B MOCJIZIOBHICTbD, SIKA TTPU3BOJAUTD /10 BTiJIEHHS
MIPOTUIIPABHOTO 3a[yMYy B >KUTTS.

3a3Buyaii, ONMUCYIOUN TTPUUYMHHUN 3B’S130K, MU YSIBJISIEMO JIAHITIOT, /e KOKHA
JIaHKa CIIOJIyYeHa i3 HaCTYITHOIO, TaK caMo, IK TO/Iii Y peaJTbHOMY CBITI TIOB’d3aHi1
oznHa 3 onHO. OJIHAK Y KOHTEKCTI BiAIMOBIZIATBbHOCTI 3a CIiByYacTh MeTadopa
KOCH, B sKill neperiereni ¢gisnyHa il iHTeHIlIOHATbHA TPUYMHHICTD, — BJIy4HillIa
Bijl MeTtadhopu JiaHIiora. bo Misk JTaHIIOTOM 1 KOCOIO iCTOTHA BiJIMIiHHICTb: JIaH-
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LIIOT MIITHUI HACTIJIBKY, HACKIJIIBKY MillHa MOTO Halicsadia JaHKa, a Koca MilfHa
MIIIIIO YCIX CTPIYOK pa3oM. Lleil puHIMI «KOCU» IeMOHCTPYIOTh HaBe/leHl HaMu
BHUIIE CIIPABHU.

Tak, momomixHIIT mepcoHa KoHITabopy (Oyxraarep, apXiTeKTop, CTOMATOJIOT)
BipOTi/IHO He MaB 3HAYHOTO BILIMBY Ha PillleHHS MO0 MACOBOTO YOUBCTBA OTO
MEIIKAHIIIB, TOOTO 110 JIiHil iHTeHI[IOHAILHOI IPUYMHHOCTI BIIUB IUX OCi6 Ha ii
BUKOHABIIIB 3JI0UMHY He OYB iCTOTHUM, IPoTe ixHs (hisuyHa A0IOMOra B peaisa-
11 3/104MHY, TOOTO BILINB TI0 JIiHii (hi3MuHOI MPUYIUHHOCTI, OYB HACTIIBKU Baro-
MUM, 1[0 IPUYMHHA TATIICTh (KOTpPa CIIOJIydya€e ixXHi il 3 MacoBUMU yOMBCTBAMU )
He 00ipBajachk, i ajga 3MOry MPUTITHYTH iX 0 BiAMOBIIaIbHOCTI.

[ITo x cTOoCy€ETHCS TOJIOBHOTO TeXHIKa KOMIaHii, gka mpojasasia ra3 CC, To ioro
Nl MOKHA PO3IJISIIATH SIK JIOTIOMOIY TUM, XTO JIOTIOMaraB 3JIOYMHIAM. [HImTnuMmu
CJIOBaMH, BiH — MOCOOHUK MOCOOHWKIB. BiH He cTOITh B OZHOMY Psily i3 ABOMA
iHIIMMY OOBUHYBAYeHUMM B Till sKe clipaBi (BJIaCHUKOM KOMIIAHII i OT0 HepIium
3aCTYITHUKOM), 00, Ha BiZIMiHY BiJl HHOTO, BJJACHUK KOMIAHil i HOTO 3aCTYIMHUK
NpUiMaIn yIpaBiHChKI pineHHs 1moao npogaxy razy CC, i came 1ii pinieHHs
(po Te, KoMy TIpogaBaTH) pobdmM mpogak 3mounHHUM. CaMm 1o cobi TpoIasK
razy He € 3JIOUMHHUM $IK TakKuil. BiH cTa€ 37I04MHHUM TIJIbKU 3 OISy Ha Te,
KOMY came BiH OyB MpOAaHuid, i 1ie pillleHHsI YXBaJIUB MEHEIKMEHT KOMIIaHil,
a He TeXHIK, aKuil 3a0e31edyBaB JIMie TeXHIYHNUI OiK IOCTaBOK. Y 1bOMY PO3Y-
MiHHI TeXHiK OiIBII BiAfaJeHuil y TPUYUHHIN TATJIOCTI BiZl MAaCOBUX yOMBCTB.
Bin me Tinbku He nepebyBac «Ha MPsIMiil» IHTEHIIIHOT IPUYUMHHOCTI, ae i oro
MO3UIIS «HA TIPAMili» (hi3UUHOI TPUYMHHOCTI BiJiIaIeHiIa Bijl TO/i1 OCHOBHOTO
3JIOUMHY, IKMM € MacoBe yOMBCTBO IUBLIBHUX y KOHIITAOOpax. 3BiICH BUXOIHTB,
1110 MTUTAHHS TIPO «iCTOTHICTH BIUIMBY» B PaMKaX IPOOJeMHU TTOCOOHMIITBA 1 ia0y-
PIOBaHHSI OPraHiyHO IOB’sI3aHe i3 GiJIbII 3araJIbHUM IUTAHHAM IIPO BiJAIeHICTh
mKoau, abo, 10 Te came — MeKaMU BiIOBITaIbHOCTI.

[IpukMeTHO, 1110 BU3HAYEHHST MOCOOHUITBA i MiZ0YPIOBAHHS B HAIlIOHATTBHOMY
aMepUKaHCHKOMY TIPaBi HAIIPOUY/l MO/IOHE 10 TOTO, SIK Iie TIOHSATTS BU3HAYAIOTh
MisKHApPO/IHI KpuMiHabHi TpubyHamu. Tak, BiamosigHo no § 876(b) amepukan-
cokoro 3Boxy neniktiB (The Restatement (Second) of Torts) «3a mikozmy, 3aBaany
TpeTiit 0cobi, MPOTUIPABHUMHE [[iSIMU iHITOTO, 0coda Bi/AMOBIIA€E, SKIO BOHA...
(b) 3Hae, 110 MOBEIHKA IHIIIOTO CTAHOBUTH MOPYIIEHHST 0O0B'SI3KY 1 IPU I[BOMY
HaJa€ icmommuy 0onoMozy YU 3A0XOUYEHHS 1HIIOMY TIOBOJIMTUCS TaKUM YHHOM» !
(xypcus Hamt. — b. K.).

LY mperieieHTHIN TIPAKTHUII Tle BUSHAYEHHST JICTAJIO0 JEIo GibInol netasizarii. Tak, Cyau BKasyloTh, 110
eJleMeHTaMU TIOCOOHUIITBA i MiAGYpioBaHHsa € Taki: 1) cTopoHa, sSIKill BiANOBiZaY J0TIOMArae, BYNHSIE
MPOTUIIPABHY [IiI0 1 3aBJa€ MKOAW; 2) BiANOBigay Mac OyTH B 3aralbHUX prcax oOI3HaHWUI 31 CBOEIO
POJLIIO B 3arajibHiil HE3aKOHHIN 4N IIKIZVIMBIH IS7BHOCTI y MOMEHT, KOJIM HAJIA€ JIOTIOMOTY; 1 3) BiziIo-
BiZIay CBIZIOMO #1 iCTOTHO JlonIoMarae 0OCHOBHOMY mipaBoriopyiientio ([28]; aus. Takox: [27]).
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Toxx, B aMepuKaHCbKOMY HallilOHAJIbHOMY TIPaBi, TaK caMo SIK y MiKHAPOJAHOMY
3BMYAEBOMY, ITOCTAE TIPOOJIEMa OI[IHKK iICTOTHOCTI JIOTIOMOTH, SIKY Ha/Ia€ MTOCOOHUK
unt migbyprosay. 11010 1bOro HaIliOHATIbHA MTPETeEHTHA TPAKTHKA HATIPAITIOBAJIA
'ATh KPUTEPIiB, SKi MalOTh OyTH BpaxoBaHi, a caMe: a) Xapakrep Jii, sSIKiil Ha/a-
ETHCS IONIOMOTA YK CIPHUSAHHS; 6) 00CSAT JOMOMOTH YK CIIPUSIHHS; B) IPUCYTHICTH
nocoOHMKa 4K MmigdypioBaya Ha MicCIli i Iijl Yac 3aBJaHHs MIKOAM; T') XapaKTep
CTOCYHKIB MiK TTOCOOHUKOM 4H Tig0ypioBadeM i Ge3mocepeHiM 3armo/IioBadem
IIKO/IM; T) TICUXiYHe CTaBJIEHHS MOCOOHUKA UM MiA0yploBaya; Ta /1) Jac, IPOTSTOM
SIKOTO JIONIOMOTa HaJ[aBajiacs’.

[Tosscaenna pouii tux kputepiiB HagaB Anesnditiitnuii cya CIIA Oxpyry Komym-
6ist y cupasi Halberstam v. Welch 705 F2d 472 (D.C. Cir. 1983) [28]. Ilikaso,
[0 X0Ya MIKHAPOJHI KPUMiHAIbHI TPUOYHAIM, HA BiIMiHY Bijl aMEePUKAHCHKUX
CY/IiB, IPAMO He BU3HAYAIU Tepesik KPUTepiiB, 3HAUMMUX JIJISI OI[IHKKA iCTOTHO-
CTi BILIMBY, OfHAK, c(hOPMYJIbOBaHI B aMePUKAHCHKIN IOPUCIIPYAEHIlii KpuTepii
3HAYHOIO MIpPOIO CYTOJIOCHI i3 pilleHHsAMEM TPUOYHAJIIB, i HABiTh, CIPAaBEIJIUBO
CKa3aTu, 3HAXO/SITh CBOE IiATBEP/XKEHHS B I[UX PilllEHHIX.

O1inooun xapakTep [ii, AKiii HAaJa€ETbCs I0IIOMOTa, CYJl 110 CyTi 3aCTOCOBYE
MPOTOPIIHHAN MiAXiA, a/Ke, 0 OiIBIT TSHKKUM 1 KPUUYIITUM € OCHOBHE MTPaBO-
MOPYIIEHHS, TO MEHIINM € MiHIMaJbHO HeOOXiAHMIT 0OCST TOIOMOTH, 110 BUMa-
ra€ThCsl IS MPUTATHEHHST 0COOM 10 BiIIOBiAAIbHOCTI 32 TIOCOOHUIITBO TAKOMY
[IPABOIIOPYIIEHHIO. IHIIMMU CI0BaMMU, Ta cama ist IOCOOHUKA MOKe TSATHYTH abo
HE TATHYTH BiZNOBIQJIbHICTD 3aJI€KHO BiJl TOTO, HACKIJIBKU 00YDPJIUBUM, rPyOrM
i oueBUZHNUM OYJIO TPABOIIOPYIIEHHS, SKOMY ITOCITPHUSIA TIST [Iisl.

ITix obcsAroM IOMOMOTH, BOYEBU/Ib, CJIiJI PO3YMITH KUJIBKICTh 3yCHJIb i pecypcis,
aKi OyJu BUTpayeHi MOCOOHMKOM 4K MifdypioBayeM Ha Te, 10 B OCTATOUYHOMY
Mi/ICYMKY TI€PETBOPUJIOCS Ha JIEJIIKT, a TAKOK MUTOMY Bary 11X 3yCUJIb 1 pecyp-
CIB y 3arajibHiil KiJIbKOCTI 3yCHUJIb Ta PECYpCiB, BUTPaAyeHUX Ha JEJIKT yciMa
IIPUYCTHUMU.

[IpucyTHicTh Ha MicCIli 3aMOAIAHHSA HIKOJAU IiJ Yyac 11 3aMoJisTHHS OCHOBHUM
JIeJIIKBEHTOM MOJKe CJYTYBaTU YMHHUKOM, 1110 BKAa3y€ Ha CXBaJIEHHS [l JIeJTiK-
BEHTa 1 HaJlaHHs HOMY MOPaJIbHOI MiATPUMKHU (110 JOKJIAAHO OYJI0 0OTOBOPEHO
Butie). OpHak akT TPUCYTHOCTI aX HisIK He € BUPIMIATbHUM. AJXKe, 3 OJTHOTO
60Ky, TIpoCcTa MPUCYTHICTH Oe3 Oy/b-SKOI AislTbHOI YU MOPATBHOI i ITPUMKN
CKOIOBAHOTO He PaxXy€EThCsT; a 3 IHIIOTO OOKY, OyBa€, Mo 0coba Oe3mocepeIHbO He
MPUCYTHS Ha MICII 3aBAaHHS ITKOJAW B MOMEHT 11 3aB/laBaHHS, TUM He MEHIIIe,
Bi/Iirpa€ KJIOUYOBY POJib Y 3arajJibHOMY CIleHapil 3aBJaHHS HIKO/IU.

! Tus. komenTap 1o § 876(b) The Restatement (Second) of Torts.
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Xapakrep CTOCYHKIB MiK CTOPOHAMU — Iie 1I[e OJIMH YMHHUK, Ha SKOMY Haro-
JIONTYBAJIM TaKOK TPUOYHANM, 3ayBaKyIOuH, IO MiATPUMKa il IeJTiKBEHTa
ABTOPUTETHOIO B HOTO OYaX MEPCOHOIO «JIETITUMI3y€» MPOTUIIPABHY TTOBE/IHKY
Cy/lly TIPUBOJIOM He TIOCIIINATH i3 BUCHOBKOM TIPO iCTOTHICTH JIOTIOMOTH Y TUX
BUTIA/IKAX, KOJIM BUKOHABEIb i TOCOOHUK T1epedyBaloTh y OJM3bKUX CTOCYHKAX,
NPUPO/Ia AKKX cama 1o codi repeabadae B3aeMHy Momid oguH ogHoMy. Ha mnpomy
sayBakuB cyn y cupasi Halberstam v. Welch, y sxiii 110308 1Ipo BiAIIKOAyBaHHS
ITKO/IH, 3aBIaHOT CMePTIO, OYJIO MPEJI SIBJIEHO JI0 IUBLIBHOI APY/KUHI IPabi’KHUKA,
KOTpUii yOUB 4OJIOBiKa Tija yac morpadyBaHHs. YTiM 3a 00CTaBHH IIi€i CIIpaBu
Cy[l, HaBITh TIONPU BPaXyBaHHsSI IHTUMHUX CTOCYHKIB MiK CTOPOHAMU, yce 3K TaKu
JIHATIIOB BUCHOBKY, 1[0 JIOIIOMOTA JIPY’KUHU OyJia iCTOTHOIO.

Takuii YMHHUK, K TCUXiYHE CTABJIEHHS, Ha TIEPIINI MOTJIS, BUAAETHCI UYKO-
PITHUM y IIOMY TIEPEJTIKY, a/iKe Bce iHie — 1ie 00'€KTUBHI MMOKa3HUKHU (XapakTep
qii, 06csAr ZOMOMOrH, TPUBAJIICTD JONOMOIH, IIPUCYTHICTh Ha MICIIl OZAII, i HABiTh
XapakTep CTOCYHKIB). 3paBajiocst 6, SKIIO iCTOTHICTh BILIMBY (ZOIOMOIH) — 1€
PO MPUYNHHUN 3B’SI30K, TO BOHA HE MOJKE 3aJIeKaTh Bijl CBiOMOCTi ocobu, 60
NPUYUHHII 3B’130K — 1le siBUIIle 00'€KTHBHE. YTIM BHIEe MU BJK€ MaJd 3MOTY
HepeKoHaTHCS, 110 00’eKTHBHE (peasibHuil CBIT) i cy6’eKTHBHE (CBIIOMICTb) TICHO
neperuieTeHi Mixk co6010 y OHATTI iHTeHIioHaIbHOT IpuuynHHOCTI. TecT Ha «icTOT-
HIiCTh BILUIMBY» IOB’SI3aHUI i3 OLIBII MIMPOKUM HOHSTTSAM BifIaIeHOCTI IIKOIH,
abo — 10 Te caMe — MK BiAMOBIIaIbHOCTI. A OIiHKa BiIAJIEHOCTI MKOAN — €
He TIPOCTO YCTAaHOBJIEHHS (DaKTy, 11e TUTaHHS TPABOBOI MOJIITUKH, TIIO/IO0 SIKOTO CY/T
Ma€ BUCJOBUTHUCS, Oepyun 10 yBaru Bci (haKTHUHI 0OCTaBUHU CIIPaBH, HA OCHOBI
GajlaHCyBaHHSI METH TIPEBEHIII], 3 OJIHOTO OOKY, i IPUHITUITY CBOOO/IM Bijl HEmepe/-
6auyBaHOIO PUBMKY BiIIOBifaabHOCTI — 3 iHImOro. Take «mmosiTHYHE» HMUTAHHS
nepenbavae BpaxyBaHHs HANPIZHOMAHITHIITNX YMHHUKIB, Y TOMY YHCJI I THX, IO
Hasteskath 10 cepu cyd’'ektrBHOT0. OTOXK, MCUXIYHA CTOPOHA JisTHHST TOCOOHUKA 1
migbypoBaya, TOOTO Te, HACKIIbKY JOKJIa[HUM OYJI0 0r0 3HAHHS TIPO MaiiOyTHIl
JEKT i Te, i GaskaB BiH 3aBIaHHS MIKOAU MOTEPILIOMY, — 1€ TeXK YNHHUKH, SKi
IATAI0Th 3ByKYBAHHIO 11/ YaC OIIHKKU iICTOTHOCTI BILJIUBY.

Hacawmkinenb, yac, nmpoTsaromM sgKoro J0IoMOra HajaBajach, — Iie, 10 CYTi, 1e
onvH crocib BumipoBatu obcsar pormomorn. 1Mo goBIne HagaBagacst MOMOMOTa,
1O GistbiiM € 11 3arasbHuil 06csar. OKpiM TOro, 4ac Ma€ 3HaYeHHS i B KOHTEKCTI
iHTEHITIOHATBHOT TIPUYUHHOCTI. Tak, TTOCOOHUIITBO 1 MiAOypIOBaHHS He repeadadae
rorepeIHbO1 3MOBU Mi’K CTOPOHAMU. YTIM SIKIIO 0TTIOMOTa HAZAEThCS CUCTEMA-
TUYHO 1 IPOTSATOM TPUBAJIOrO Yacy, TO Taki BiAHOCMHU OJM3bKi IO JOTOBIPHHUX
i MOJKYTb CTAaHOBUTH TEBHHI CyporaT 3MOBH. SIKIO MOCOOHMK 4u MMig0yproBay
POTSTOM TPHUBAJIOTO Yacy HajJa€ JA0MOMOry 6e3rocepeHbOMy BUKOHABIIEB, TO
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B OCTAaHHBOTO CITPABE/IJINBO BUHUKAIOTH TIeBHI OUiKYBaHHS 110/I0 JIOTIOMOTH B Maii-
OyTHBOMY, BUKOHABEIlh TMOKJIAMAETHCS Ha Te, M0 J0TOMOora Oye HajaaHa, i 1mei
PO3paxyHOK MOKe CTaTU He OCTaHHIM (PaKTOPOM B YXBaJIeHHI PillIeHHs TIPO Te, un
BUMHSATH JIETIKTH B MaitOyTHHOMY. Taki O4ikyBaHHS it pO3paXyHOK He BUHUKAIOTD,
SIKITIO JI0MIOMOTa OyJia pasoBoIo, eMi30IMYHOI0, BUTAKOBOIO.

/lo HaBeneHOTO Tepesiky CJifl [oAaTH Iie OJWH BKpall Ba)KJWBUN YMNHHUK,
a came — xapakrtep Aii mocoOHMKa 4K migbypioBada. Y IIbOMY KOHTEKCTI JIysKe
BaKJINBO, 4¥ OyJia [is, 1O CTaHOBWJA JOMOMOTrY, cama Mo cobi 3aKOHHOIO,
HOPMaJILHOIO, TUIIOBOIO MOCJYTOI0, SIKY MOCOOHUK Haja€ B paMKaX CBOEI Mil-
IPUEMHUI[BKOI YK 1HIIOI CUCTEMATUYHOI AISIIBHOCTI OyAb-KOMY, XTO 10 HHOI'O
3BepTaeThest. Tak, KJAOYOBUM apryMEHTOM, 3aBIASKK sskoMy i yac HiopHGepsn-
Koro TpubyHasy OyJio Bunpasaano oosuHyBadeHoro Kapia Pare, renepanibHOTo
mupekTopa JlpesmeHchbKoro 6aHKy, Mo HajgaBaB Kpeautw mmignpuemctBam CC,
cTajo Te, 1o WOTo Aii cami 1o cobi Oy 3aKOHHUMM, 1 TIOCTYTH, sIKi BiH Ha/JlaBaB
CC (HamaHHS KOIITIB Ha TIOBOPOTHIN OCHOBI), BiH HajgaBas i Ge3Jivi IHITMX KJTi-
eHtiB cBoro Oanky. I xoua Bupok MKT mrono Kapia Pare ganeko He GescimipHuii
[29, c. 2978—-2979], came «HOpPMaJBHICThY», «MOBCIKAEHHICTb> HOTO Miil Aaau
oMy 3MOTY YHUKHYTH BiJIITOBiZIaJIbHOCTI.

Ileit sxe acnexT Bigirpas cBolo poub iy cupasi Halberstam v. Welch, ane B npoTu-
JeskHoMy Hanpsimi. Cyji HAaroJI0CUB Ha TOMY, 11O IIMBiJIbHA JAPY/KKUHA TpabikKHUKa
Besta OyxraatepchbKuil 001K HarpaGoBaHUX KOIITOBHOCTEl (YOJIOBIK MOSICHIOBAB
i1, 110 BiH 1X CKYIIOBYBaB JIJIsI TIOJIAJIBIIOTO TIEePerpoaxy ), 1o1aBaja 3BITHICTb
JI0 TIOZaTKOBOI 1 ohopmIIsiia IPUOYTKU Ha CBOE iM'st (MIsK IHIIMM, TTi03PiTIM
(baKTOM, Ha J[YMKY CYAY, /IS APYKUHK MaJjia CTaTh Xo4ya O TUBHA aCUMETPist TIep-
BUHHUX JOKYMEHTIB — 00 HassBHUMM OYJIN JIMIIE KBUTAHILI IIO0 TIePENPOIAKY
30JI0Ta MOKYIIISIM, ajie He OYJI0 JKOHOI, 0 TMiATBepKyBaia O HOro KyIiBJIio).
Cyn 3ayBaskuB, 110 B Iill CIIpaBi 3i 3pO3yMiJINX MMPUYWH HE CJIiJi TOCIIIATH i3
BHCHOBKOM, 110 JIorioMora GyJia ictoTHoto (60 1ie HOpMaJsIbHO, IO JAPY/KUHA 0TI0-
Marae 4oJIOBiKOBI ), yTiM, Cy/l TIIJIKPECJUB, IO I0IIOMOTa TaHi [aMiJbTOH cBoeEMY
[IUBIJTBHOMY YOJIOBIKOBI SIKpPa3-TaKM BUXO/IAJIA 32 MeXKi 3BUYANHOI, TIOBCSIKIEHHOI
MOIPY>KHBOI TTOMOYI.

Bumoza KOHKpCMHOCTni npUUUNN0Z0 36 ’ﬂSKy

Jluist MaciiTabHKX 3JI0YMHIB, TAKMX SIK BOEHHI 3/I04MHU 200 3JI0UUMHK [TPOTHU JIO/SI-
HOCTI, XapakTepHa Iie ofHa crerudiyna mpodiema, 0B’sg3aHa i3 KOHKPETHICTIO
MPUYMUHHOTO 3B’SI3KY. 3a3BUYall MPUYNHHUH 3B’5I30K 03HAYAE BIJINB KOHKPETHOI
Jii Ha KOHKPETHUI HACJIIOK, 3a SIKOTO Jid 3auInae cBiil ¢ (BigOMTOK) Ha KiH-
IIEBOMY HACJIiIKy (TOOTO KiHIEBHIT HACTIZIOK € TaKMM, a He 1HIIIMM, CaMe 3aBISIKA
TOMY, 110 BiH OyB 3yMOBJIEHUII Ti€l0, a He iHIIO MPUYNHOI0). Tak OyBae, Harpu-
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KJaJl, 13 TIJIECHUMU YIITKO/KeHHSIMU, KOJU (hopMa TPaBMU BKa3ye Ha IPE/IMeET,
SIKAM ITi€l TpaBMu OyJio 3aBiaHo (60 BiH 3a/1uIIa€ XapaKkTepHi Cian).

Y 1bOMYy KOHTEKCTi BOEHHI 3JI0UMHU 1 3JI04UHU MIPOTH JIOASHOCTI ICTOTHO BiJl-
pi3HsAOTBC Bif iHmuX. Ilo-miepie, Takoro pojiy 3JI04MHU BUYUHSIOTHCS Opra-
Hizamigmu (MOJITUYHUMY, BIICBKOBUMU, /I€PKAaBHUMU YU KBa3i/eP:KaBHUMMN ),
JUIA SIKUX, Ha BIIMIHY BiJI 3JIOYMHHUX OPTaHi3aliil y 3BMYalHOMY PO3yMIHHI
IIbOTO CJIOBA, YYMHEHHS 3JI0YUHIB HE € €EIMHUM YU OCHOBHUM BUJIOM [TiSITBHOCTI.
[To-npyre, y Takux BUTAJKax iIeThCSd HE MPO OJUH, a PO YUCJIEHHI emi30an
3710unHCTB. [lo-TpeTe, Taki opranisailii, «XKUBJIATbCS», SK MMPABUJIO, 13 KiJbKOX
PI3HUX JKepeJ OJTHOYACHO.

OTO3K, KON XTOCh HAJIA€ IOTIOMOTY TAKOTO POy OpraHi3allii, To MocTa€ MUTaHHS,
SK TOB’S13aTH caMe 1110 KOHKPETHY JOMOMOry i3 TUM abo iHITMM KOHKPETHUM
ermizooM 3y10urHy (T03asiK HajlaHa JoToMora Morja 6yTH BUKOpPHMCTaHA Ha
MIPABOMIPHY YaCTUHY JisJIBHOCTI, a 3JI04MHU BUMHSJIUCS 32 PaXYHOK pecypciB
3 iamoro mkepena). CkakiMo, SIKITO XTOCh HajaBaB OOEMPUITACH CTOPOHI, IO
BOIOE, TO SIK BCTAHOBUTH, IO caMe I1i Ooempumacu Oy BUKOPUCTAHI JIJIsT HAB-
MUCHOTO YOMBCTBA NMUBIJIBHUX, & HE JIJIST BEEHHS Ti€l YaCTHHM BOEHHOI KaMIia-
Hii, 110 hopMasIbHO Bi/IMIOBiIajla HOPMaM MiKHAPOJAHOTO TYMaHITapHOTO TTpaBa’?
I un moTpi6GHO B3araji 1e yCTaHOBJIIOBATH ?

[li mruTaHHsA cTaIM KJIIOYOBUMMU I11J[ Yac anessAiiHoro neperigany cupasu Prosecutor
0. Taylor [30]. Cnpasa posrasganacs Croerianpaum cygzom mo Cheppa-Jleone
(SCSL) i crocyBanacs noziii rpoMaiTHCBKOI BiitHu, sika TpuBasia B Cheppa-Jleone
i3 1991 p. o 2002 p. Biiina posnouanacs 23 Gepesust 1991 p., koum 6iiiii O6’ex-
nanoro pesosontiitnoro ¢dpouty (RUF) zaiiman na tepuropiio Creppa-Jleone
i3 cycignpoi Jlibepii, mparmyun MUISIXOM BOEHHOTO TIEPEBOPOTY 3aXOIUTH BJIALY
i ckunyTH neHTpasibanil ypsza. [lin yac kondaikty RUF BunHAB uncieHHI BOEHHI
3JIOUMHHU 1 3JIOYMHU TTPOTH JIFOJSTHOCTI, Cepejl SIKUX YOUBCTBA, 3TBAJITYBAHHST, CEKCY-
asbHe pabCTBO, TIOTPadyBaHHS, BUKPAIEHHS JIIOEH, TIPIMYCOBA MIPAIls, 3aJIyYeHHST
JITEN K COJATIB, BIATUHAHHS KIHIIIBOK Ta iHII (hOPMHM HACHUJIBCTBA 1 TEPOPY.

O6BunyBayeHnM y cripasi OyB KosmmHii mpesugent cyciguboi Jlibepii, Yapsna
Teitop. Voro Gy0 06BrHYBaYeHO SIK TIOCOGHIKA i MiI0ypIoBayYa 3/I04NHIB, BUMHE-
nux RUF na Tiif mizgcTaBi, 1o BiH HajlaBaB (hiHAHCOBY, JIOTICTUYHY, Ollepalliiiny Ta
IHITY TATPUMKY 1Ml opranizartii. Tak, Yapsb3 Teilnop opraHizoByBaB TpeHyBaHHS
o6iiiiis RUF na Tepuropii JIibepii, mocrayas cam i opranizoByBaB MOCTa4aHHS Bijl
TpeTiX cTopiH 30poi Ta OOENpPHIIAciB, HA/IABaB MATPUMKY BiliCHKOBIM MEPCOHAIOM,
Ha/[aBaB Paioo6IaIHAHHS i CYIyTHUKOBI TesieOHH, HalaB y KOPUCTYBaHHsI Oasy
ISt IECTIOKaIlii B MOHPOBIL, JIOTICTHYHO MATPUMYBaB TPAHCIIOPTYBaHHS 30poi Ta
IHIUX MaTepiaiiB (MTaTbHOTO, TPOAYKTIB XapUuyBaHHS ) TOIIIO.
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SCSL sacyaus Yap:bsa Teiiopa sk 1ocoOHMKa i mizbyproBada 3a OMHAAIATHMA
IMyHKTaMU OOBUHYBAYeHHS.

Ockapskyioun pillieHHs Cy/y, CTOPOHA 3aXUCTy HaroJgrana Ha tomy, mo Cyn
MPUTTYCTUBCSI TTOMUJIKH, OCKIJTbKU, HA JYMKY 3aXUCTY, /i Bu3HaHHg Teitmopa
BUHHUM Y TIOCOOHMIITBI i MiA0yproBaHHI CTOPOHA OOBMHYBAYEHHS MaJjia JOBECTH,
10 BiH <«HaJaBaB J[OMOMOTIY 3JIOUMHY SIK TaKOMY», TOOTO «HaJaBaB JIOMOMOTY
MBI Ail0BIiT 0c0bi, KOTpa BUKOHAJA ACtUS Teus BiAMOBIIHOTO 3JI0YMHY, 1 1151
noromora GyJia GesrocepeIHbO BUKOPUCTaHa IIPY BYUMHEHHI 30unny» [5, § 357].
HatromicTb, cTOpoHa 3aXUCTy HANoJisTrasna, 1o BUcCHOBOK Cyzy 1po Te, 1110 Teitiop
ITOCUJTIOBAB 3arajlbHy CIIPOMOXKHICTD OpraHisallii 10 BAMHEHHS 3JI0YMHIB, HE MOKe
OyTH JIOCTATHIM /1T BU3HAHHST HOTO BIHYBATHM.

Tak, cropoHa 3axucTy Hamarasiacst OOIPYHTYBaTH, IO MPUYUHHUN 3B’SI30K Mae
OyTH BiZiCTEKEHUN 13 MAaKCUMAIbHOIO KOHKPETHICTIO, TOOTO, 10 /IS YCIIITHOIO
0OBUHYBaueHHsI Ma€ OyTH IMOKa3aHo, M0 B pyKax KoHKpeTHoro Oiiisg RUF, sixwuii
yOUBaB IUBLIBHKX ]| YaC KOHKPETHOTO €301y YUCIEeHHUX 3JI04YMHCTB, OYB came
ToH, aBToMart, 110 iioro RUF orpumas Bij Teiisopa um 3a fioro cupuanng. Takuit
Xii MipKyBaHb, BOUEBH/Ib, 3a 3a[yMOM CTOPOHH 3aXKCTY, MaB MOTATHYTH 32 COOOI0
HEeOOXiHICTh PeTeIbHOr0 po360py KOMKHOIO i3 YMCIEHHUX EIi30/iB 3JI0YNHCTB
[0/I0 TOYHOI ifleHTu(iKailii 3Haps/ib, BAKOPUCTAHUX Y IUX 3JI0UMHCTBax (He
Te, mo6 anasi3, mposeaenuii Cymaom, 6e3 Toro 6yB He JOCTATHBO PETETHBHUM —
pillleHHsI CTAaHOBUJIO Bl 3 TIOJTOBUHOIO TUCSIYi CTOPIHOK).

Opnnak 70 1IbOTO aPTYMEHTY € KijJibKa 3ayBakeHb. llo-miepiie, iHTeHITiOHAIBHA
MPUYUHHICT He 3aJIMITa€ BUANMUX CJIi/TiB, TOOTO MOpasbHa miaTprMKa, ssky RUF
OTPUMYBaB BiJl TIpe3uIeHTa CYCiIHBOI KpaiHK, He MOXKe OYTH BiJCTEKEHA Yepes
XapaKTEePHUIT «BiIOUTOK» HAa KOKHOMY OKPEMOMY €T30/l i3 1epery MacoBUX
3mounHCTB. [To-pyre, B TAKOTO POLY MacIITaOHUX 3JI0Y4MHAX, 30post i GOenpu-
nacy (IOHaMEHIITe 11e CTOCYEThCSI CTPIJIENbKOI 30poi 1 HabOoIB /10 Hel) (haKTUIHO
IePETBOPIOIOTHCS Ha pedi, BU3HAUYEHI POAOBUME o3Hakamu. | muraru, yn OyB
y pyKax OifiIsg came TOW aBTOMAT, IO HOTO TIOCTABUB OOBUHYBAYeHUN, — 1€ BCE
OJTHO, 1[0 THUTATH, YU OyJIu s TAKYIY MOCAJOBI 3JI0YNHHOI0 OpTaHi3aIlieio
BUKOPHCTaHi came Ti GAHKHOTH, 110 iX HajaB OOBUHYBaueHWIl MOCOOHUK, SIKIIT
(binancyBaB 1110 OpraHizariiio.

3HaueHHs y 1[bOMY BUIIQJIKy MA€ Te, YU Ha/IaBaslacs JIOTIOMOra i3 PO3YMiHHSAM TOTO,
1110 BoHA Oy/ie BUKOPUCTAHA Ha 3JI0YMHHI i1, 1 Te, uu OyJia 1151 Z0IoMOora iCTOTHOIO.
Tomy Toii axkr, o Teitmop O6yB He €ANHIM MOCTAYATLHIKOM 30pOi i Hoempuria-
ciB 1t RUFE, He Moske cyryBaTi IOCTaTHIM BUITPABaHHSM. Y TTPOTUJIEKHOMY
BUIIAJIKY JKOJIeH i3 moctadaabHuKiB 36poi aast RUF He mir 6u Gyt BU3HAHMIT
OCOOHUKOM, a/[Ke 3aBK/I1 O 3aJHIanach iMOBIPHICTb TOTO, 1110 B KOHKPETHOMY
emizoi Oysia BUKOPUCTaHA He Horo 36post, a 36post iHIIOTO MOCTaYaIbHUKA.
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36post HAAXOANJIA i3 PIBHUX [KEepPeJ i «3MilllyBajJach», MePETBOPIOIYNCH Ha
HEPO3/IIJIBHY «CYMIIll» POJOBHUX pedeil, OIHOYACHO 3 MM BifOYI0CsT Te, M0 MOKHA
Ha3BaTH 3MiIIyBaHHSM Kay3aJbHUX BHECKIB, KOTpe YHEMOKJIMBUJIO iZieHTU(DIKAIIiO
«CTIIB» KOKHOTO KOHKPETHOTO MTPUYUHHOTO (haKTOPY, 10 CIPUYUHUBCS 10 KiHIIe-
BOTO pe3yJbrary. Bugaerbes, 1o came eHomeH 3MmillyBaHHS Kay3aJlbHUX BHECKIB
€ TOSICHEHHSIM TOTO, YOMY 3aMiCTh 3BUYAITHOTO TECTYy <«sIKOU He» BUKOPUCTOBYIOThH
TECT «iCTOTHOTO BIUIUBY» (SIK Y KOHTEKCTi TTOCOOGHUIITBA 1 110y PIOBAHHST 10 BOEH-
HUX 3JI0YMHIB, TaK i B iHINMUX KOHTEKCTAX, /i€ 1€l TECT 3aCTOCOBHMI).

Anenamitina [Tamara SCSL Bigxuamnaa apryMeHT 3aXUCTy CTOCOBHO TOTO, IO
MOCOOHWK 1 TTiIGypIOBad Ma€ HaJ[aBaTH JOTIOMOTY 0e31I0CEPETHHO TOMY, XTO BJIac-
HUMM PYyKaMK BUKOHYE 00’€KTHBHY CTOPOHY OCHOBHOTO 3JI0YMHY (TOOTO JOBO-
JIMTH 3JI0YMH JI0 KiHIT), K 1 Te, 10 HajiaHa J0MoMOora Ma€ OyTH BHKOPHCTaHa
IijI yac BYMHEHHsS] KOHKPETHOTO eIi3o/y 3/0unny [9, § 368]. Anensiiiina [Tamarta
HAroJIOCKJIa, 10 Ma€ 3HaYeHHs1 He KOHKPETHUH crocib, y sikuii jgomomora OyJia
HaJ/IaHa, a Te, YU CIIPABUJIA IS IOTIOMOTA iCTOTHUI BILIMB HA CKOEHHS 3JI0UMHY.

Bucuosku

O06’extuBHa cTopoHa (actus reus) MOCOOHUIITBA i MiAOypIOBaHHS Mepeabavac,
1o ocoba: a) Hajgae MaTepianbHy, GisudHy HOIOMOry ab0 MOPAJIbHY IMiATPUMKY
BUYMHEHHIO 3JI0YKMHY, i 0) I OTIOMOTa Y1 TATPUMKA CIIPABJISIE iICTOTHUIA BILINB
Ha BYMHEHHS 3JI04MHY, TOOTO, IHIIIMMU CJIOBAMU, MA€ BayKJIUBE 3HAYCHHS /IS BUM-
HeHHs 3/104nHy. [Ipy XapakrepucTuili 06’€KTUBHOI CTOPOHU TOCOOHMIITBA 1 ITijI-
OypIOBaHHSI CJIil BHOKPEMJIIOBATH JIAIIE AIAHHS I IPUUMHHUI 3B’ 130K, OCKIIbKH
HOCOOHMIITBO 1 MiAOYPIOBAHHS HEe MAE CBOIO, OKPEMOTO HACJIIKY, a IIOALISAE TOi
Ke HACJI/IOK, SKUI TIPUBUHIOETHCS Ge31ocepeHbOMY BUKOHABIIEBI.

[cToTHICTD BIUIMBY Ha BUMHEHHS 3JI04MHY — 1€ OLIHOYHA KaTeropis, sgKa Ii/Jis-
ra€ aHaJi3y Ha IIJ[CTaBi JOCJIKEHHST BCIX 0OCTaBUH CIIpaByu B CyKymHOCTi. [Tpu
OIIIHIII iICTOTHOCTI BIUIMBY HaJIE;KUTh BPaXOBYBaTH, IO /ii MOcoOHMKA 1 migbypio-
Baya MOKYTb OyTH 1OB’s13aHi i3 3104MHOM Yepe3 GisudHuil abo IHTEeHIIOHAIbHMI
NPUYUHHWUI 3B’130K. JIJIs1 BUBHAHHS BILIMBY iICTOTHUM He BUMAara€Thes, mob aii
nocobHuKa i nigbyproBaya Oyiu conditio sine qua non (HeoOXiIHOI YMOBOIO)
37I0YUHY BUKOHABIIA.

o dakTopiB, AKi MiAJATaIOTh YpPaXyBaHHIO IIPU OIlIHIII iICTOTHOCTI BILJIUBY
HaJIesKaTh: XapakTep Jil, SKilf HaJla€TbCsl JOTIOMOTa UM CIIPUSTHHS; XapakTep /i,
B SIKill BUPa’Ka€ThCs JOIMIOMOra YK CIPUSHHS; 0OCIT i TPUBAIICTD JOIOMOIH Y1
CIIPUSTHHST; TIPUCYTHICTD MOCOOHMKA M MMi0ypioBada Ha MICIIi 1 i/l Yac 3aBIaHHs
ITKOJIN; XapaKTep CTOCYHKIB MixK TIOCOOHMKOM YH TiAOyproBaveM i Oe3rmocepeHiM
3aIo/IiI0BAYeM TITKO/IV; TICUXIYHEe CTaBJEHHSI TIOCOOHMKA YU Mi0ypioBaya.
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Y KOHTEKCTI MACOBUX 3JIOYMHCTB, TAKUX SIK BOEHHI 3/I04MHU ab0 3JI0YMHK IIPOTH
JIIOJITHOCTI, MOKe MaTU Miclle 3MilllyBaHHS Kay3aJbHUX BHECKIB, SIKe YHEMOX-
JUBMOE igeHTUdIKaIiio0 B 00CTABMHAX OKPEMOTO eIl30/y CJi/iB KOKHOIO YMH-
HUKa, SKUI OYB iICTOTHUM JIJIsl 3arajibHOI 3JI0YMHHOI AisibHOCTI. Ile He IoBUHHO
3BiIBHATH MMOCOOHMKA 1 mizdyproBaya BiJ BiAMOBIZaJIbHOCTI 32 YMOBH, IO OT0
KaysaJIbHIiI BHECOK Y 3arajibHy 3JI0YMHHY AisSIbHICTh OYB iCTOTHUM.
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Abstract

The ongoing conflict in Ukraine has forced many Ukrainians to flee their homes, making
the protection of Ukrainian refugees a critical issue. This article aims to conduct a
comprehensive analysis of the existing legislative framework to identify areas where
reforms are necessary to ensure better protection for this vulnerable group. The article’s
relevance lies in the urgent need to provide protection to Ukrainian refugees, who [ace
multiple challenges, including discrimination, lack of access to necessities, and the risk of
exploitation. The primary objective of the research is to evaluate the effectiveness of the
current legal framework for protecting refugees and identify areas that require improvement.
1o achieve this objective, the study employs a multidimensional approach that combines
legal analysis and a review of relevant literature. The research draws on legal instruments
and frameworks such as the 1951 Convention on the Status of Refugees and the Directive
on Temporary Protection. The study also analyses the challenges that Ukrainian refugees
Jace in accessing their rights, including the lack of effective implementation of existing
legal frameworks. The results of the study indicate that the current legislative framework
Jfor refugee protection in Ukraine requires significant reforms to better protect Ukrainian
refugees. The research identifies several areas that require improvement, such as access to
legal assistance, education, and healthcare. The study’s conclusions and recommendations
aim to improve the existing system and ensure better protection for Ukrainian refugees.
These recommendations include strengthening the legal framework for refugee protection,
improving access to essential services, and ensuring effective implementation of existing
laws and regulations. Ouverall, this research contributes to the existing literature by
providing insights into the legal framework for refugee protection in Ukraine, particularly
Jor Ukrainian refugees. It also highlights the importance of providing effective protection
to refugees and the need for continuous reforms to ensure that the legal framework is
adapted to the evolving needs of refugees.

Keywords: refugees; protection; armed conflict; international law.
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[MpaBoBi pamkKu 3axXucTy yKpaiHCbKux 6ikeHuiB:
NOPIBHSIAbHE JOCAIgXKEHHS!

Inna IropboBny ManaHuyk*
HauioHansbHul topuduyHull yHisepcumem imeHi Apocnasa Myopozo,
Xapkie, YkpaiHa
*e-mail: i.i.malanchuk@nlu.edu.ua

Axoralis

Cmammio npucesueno npobiemi 3axXucmy ykpaincokux Oiicenyie, axi Oyau 3myweni
emexmu 3a Kopoou uepes eiiiny 6 Yxpaini. Memoro dociioncenns € Oemaivnuil anauis 3axKo-
H00asuoi 6asu ma GUIHAUCHHS KOHKPEMHUX cep, SKi nompedyioms yOoCKoHAeH sl Ol
3abesneuenis Kpawozo 3axXucmy yiei 8pasiusol pynu naceaenis. AKmyaivHicmy cmammi
nosizae 6 Hazanwiil nompedi 3abde3neuumi 3axXucm YKpaincokux Oijcenyis, ki cmuka-
10MbCSL 3 YUCTEHHUMU BUKTUKAMU, BKIIOUHO 3 OUCKPUMIHAUicto, gidcymmicmio docmyny 0o
nompeb ma pusuxom excnayamauii. OCHOBHON MEMOI0 € OUIHKA eQeKMUBHOCII YUHHOT
3axono0asuoi 6asu wdo saxucmy Oicenyie i usHauenmst chep, wo nompedyoms Yyoocko-
nanenns. /[ns docsiznenns yiei memu 6 00CaioNceni 3acmocoéano 6azamosumipull nioxio,
WO NOEOHYE NPABOBUIL ANALL3 MaA 0210 GI0NOGIONOT Jimepamypu, nPo6edeHo KOMNIEKC-
HULL AHANI3 HAAGHUX NPABOGUX THCMPYMEHMIG i PAMOK, U0 3ACMocosyiomy 00 Oijicenuis,
exmouarouu Konsenyito 1951 poxy npo cmamyc Giocenyis i J{upexmusy npo mumuacosuil
saxucm. IIpoananizosamno GUKIUKU, 3 SKUMU CIIUKAIOMbCS YKPAiHCvKi Gijcenui y docmyni
00 c60ix npas, 30Kkpema 3 ei0cymmuicmio eexmuenoi peanizayii HaaeHoi NPasosoi 6asu.
Pesynvmamu 0ocriosncenns 6Kasyioms na me, wo dumna 3axonooasua 6asa wooo 3axucmy
Giocenyie 3 Yepainu nompebye snaunux pepopm. Busnaueno xirvxa cep, saxi mae 6ymu
gdockonaneno, a came: docmyn 0o npasogoi donomozu, oceimu ma oxoponu 300pos’s. Ha
nidcmasi npoeedenozo 0CiONceNHs CHOPMYTLOBANO BUCHOBKU A HAOAHO PEKOMEeHOaui
1000 800CKOHAICHHS 3aKOH00A8Y0T a3y ma 3a6e3newenis Kpaujozo 3axucmy yKpaincokux
Oigcenyie. 3oxpema, 00 Maxux pekomenoayiil 6xo0ums yYyOOCKOHAICHHS. NPABOBUX THCTPY -
MeNmis, wo pezynooms npouedypy Hadanus cmamycy Oiienys ma 3axucm OireHyis.

Kmo4osi cioBa: Gixeni; 3axuct; 30poiiHuil KOHMIIIKT; MiKHAPOHE IIPaBo.
Introduction

As the war has continued, the number of Ukrainian refugees has grown
exponentially. The United Nations High Commissioner for Refugees (UNHCR)
estimates that over 7.7 million Ukrainians have been forced to flee abroad as of
October 2022, with the majority seeking refuge in European countries [1]. This
massive displacement has created a significant challenge for both Ukraine and
the international community.

The situation is made more complex by the fact that many of the Ukrainian
refugees are not recognized as refugees under international law. This is because
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the legal definition of a refugee requires that a person has a well-founded
fear of persecution due to their race, religion, nationality, political opinion,
or membership in a particular social group. While many of the Ukrainian
refugees are fleeing violence and conflict, they may not meet this strict legal
definition. Furthermore, even if Ukrainian refugees do qualify for protection
under international law, the process of seeking asylum can be difficult and time-
consuming. Many countries have limited resources to process asylum claims, and
the process can be complicated by bureaucratic hurdles, language barriers, and
cultural differences.

The situation is further complicated by the fact that many Ukrainian refugees are
not able to return to their homes even if the conflict were to end tomorrow. This
is because the conflict has caused significant damage to infrastructure and homes,
and many areas remain unsafe due to unexploded ordnance and other dangers

Previous studies have examined the legal framework for the protection of refugees
and have identified gaps and challenges in the current system. For example, one
of the most significant contributors to the field of refuge law James C. Hathaway
[2] establishes consistent criteria for determining refugee status, while Guy S.
Goodwin-Gill [3] examines in-depth the rights of refugees under international
law and takes analysis of legal definition of a refugee. Additionally [4], Elena
Fiddian-Qasmiyeh focuses on the challenges faced by female refugees in accessing
asylum procedures. The decent amount of research was conducted specifically
about the influx of Palestinian, Syrian, Venezuelan refugees. Many scientists work
on Palestinian refugee law such as Lex Takkenberg [5], Kurt Rene Radley [6];
Noura Erakat [7] in her new book conveys analysis on issues that face Palestinian
refugees, criticizing the Israel side in many matters. Rossen Koroutchev [8]
examines the crisis of Syrian refugees in Europe, Gerasimos Tsourapas [9], Jessy
Nassar and Nora Stel [10], Madeline-Sophie Abbas [11] research on responses
of Jordan, Turkey, Lebanon, the United Kingdom towards the Syrian refuge
crisis. Luise Freier, Isabel Berganza, Cecile Blouin [12] examine the Cartagena
refugee definition and problems of Venezuelan displacement, focusing on problem
of applying the Cartagena for Venezuelan citizens. Marissa Jackson Sow [13]
analyses Ukrainian refugee law from the prospect of discrimination for race
particularly to people of African and Asian descent. Bernd Parusel and Valeriia
Varfolomieieva [14] take deep research on consequences of visa-free entry and
activation of temporary protection for Ukrainian refugees.

The legal framework for the protection of Ukrainian refugees is complex and
challenging. The current system is based on international law, which provides
a set of guidelines and standards for the protection of refugees. However, there
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are several challenges in the implementation of this framework, which need to
be addressed in order to improve the protection of Ukrainian refugees.

One of the main challenges in the legal framework is the narrow definition of
a refugee. The legal definition of a refugee requires that a person has a well-
founded fear of persecution due to their race, religion, nationality, political
opinion, or membership in a particular social group. Many Ukrainian refugees are
fleeing violence and conflict but may not meet this strict legal definition. As a
result, they may not qualify for protection under international law. Furthermore,
the process of seeking asylum can be complicated and time-consuming. Many
countries have limited resources to process asylum claims, and the process can be
complicated by bureaucratic hurdles, language barriers, and cultural differences.
As a result, many Ukrainian refugees may face significant challenges in seeking
asylum and may not receive the protection they need.

Another challenge in the legal framework is the lack of coordination between
countries. Many Ukrainian refugees are seeking refuge in European countries, but
there is no coordinated response among these countries. As a result, refugees may
face different levels of protection and may not have access to the same resources
and support in different countries.

To address these challenges, there is a need for further research and analysis of
the legal framework for the protection of Ukrainian refugees. This study aims
to contribute to this ongoing discussion by providing a detailed analysis of the
legal framework and identifying specific areas in need of improvement.

Materials and Methods

This article aims to investigate the legal framework for the protection of refugees,
with a particular focus on the situation of Ukrainian refugees. The methodology
used in this study will involve a comprehensive review of relevant literature and
previous studies on the legal framework for the protection of refugees.

To achieve the objectives of the study, a systematic review of relevant literature
will be conducted to conduct a comparative analysis of the international legal
frameworks applicable to Ukrainian, Palestinian, and Syrian refugees. This will
involve an analysis of the rights and protections afforded to refugees under
international law, as well as an examination of the specific challenges and gaps
that exist in the current legal framework.

The study will also evaluate the extent to which the rights and protections
afforded to Ukrainian refugees align with those of Palestinian and Syrian
refugees. This will involve a detailed analysis of the legal protections and
rights that are afforded to refugees under international law, as well as an
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examination of the specific challenges and gaps that exist in the current legal
framework.

To identify any inconsistencies or discrepancies in the international legal
protection of Ukrainian refugees in comparison to other groups, the study will
conduct a detailed analysis of the legal protections and rights that are afforded
to refugees under international law, as well as an examination of the specific
challenges and gaps that exist in the current legal framework.

The study will also include a critical assessment of the implementation of
relevant legal instruments and recommendations for addressing any shortcomings.
This will involve a detailed analysis of the legal protections and rights that are
afforded to refugees under international law, as well as an examination of the
specific challenges and gaps that exist in the current legal framework.

The research methods used in this study will mainly be qualitative with the use
of secondary data analysis and literature reviews, as well as a critical examination
of the implementation of relevant legal instruments and recommendations for
addressing any shortcomings.

The 1951 Convention Relating to the Status of Refugees and the Temporary
Protection Directive are two of the most important legal instruments and
frameworks that are applicable to refugees. These instruments set out the rights
and protections that should be afforded to refugees and establish the obligations
of states towards refugees.

Ukrainian refugees face unique challenges in comparison to Palestinian and
Syrian refugees. The conflict in Ukraine has displaced over 1.5 million people,
many of whom have fled to neighbouring countries such as Russia, Belarus, and
Poland. Ukrainian refugees face challenges in accessing basic services, including
healthcare, education, and employment.

The study will also identify any gaps or shortcomings in the legal framework for
the protection of refugees. For example, the legal framework does not provide
adequate protection for refugees who are stateless or who have been forcibly
displaced due to climate change. This study will provide a comprehensive
analysis of the legal framework for the protection of refugees, with a particular
focus on the situation of Ukrainian refugees. The study will evaluate the extent
to which the rights and protections afforded to Ukrainian refugees align with
those of Palestinian and Syrian refugees and identify any inconsistencies or
discrepancies in the international legal protection of Ukrainian refugees. The
study will also provide recommendations for addressing any shortcomings in the
legal framework for the protection of refugees.
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Results and Discussion

International legal instruments, such as the 1951 Convention Relating [15] to
the Status of Refugees and its 1967 Protocol [16], provide the foundation for
the protection of refugees worldwide. These instruments establish the obligations
of states towards refugees and set out the rights and protections that should be
afforded to refugees. However, the implementation of these instruments can vary
greatly among different countries and regions.

In the case of Palestinian refugees, they have a distinct legal framework under the
mandate of the United Nations Relief and Works Agency for Palestine Refugees
in the Near East (UNRWA), which was established in 1949. UNRWA provides
essential services such as healthcare, education, and social services to over five
million registered Palestinian refugees in the Middle East.

However, UNRWA faces a significant funding crisis, which has resulted in a
shortage of resources and services for Palestinian refugees. Palestinian refugees
also face many challenges, such as lack of access to basic services, limited freedom
of movement, and restricted access to livelihood opportunities. These challenges
have been exacerbated by the ongoing conflict in the region, which has resulted
in the displacement of many Palestinians.

In contrast, Syrian refugees have been provided with significant international
support and protection in recent years. The international community has
provided significant financial and humanitarian aid to support Syrian refugees,
and many countries have opened their borders to provide refuge to Syrians
fleeing conflict.

However, the situation for Ukrainian refugees is different. The conflict in Ukraine
has displaced over 7.7. million people, many of whom have fled to neighbouring
countries such as Hungary, Romania, and Poland. The legal framework for the
protection of refugees is complex and varies greatly among different countries
and regions. While international legal instruments provide a foundation for the
protection of refugees, their implementation can vary greatly among different
countries and regions. The situation of Palestinian refugees, Syrian refugees, and
Ukrainian refugees highlights the importance of international cooperation and
support in providing protection and assistance to refugees.

The legal framework for the protection of refugees is complex and multifaceted.
While international legal instruments provide a foundation for the protection of
refugees, their implementation can vary greatly among different countries and
regions. The situation of Palestinian refugees, Syrian refugees, and Ukrainian
refugees highlights the importance of international cooperation and support
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in providing protection and assistance to refugees. It is essential that the
international community continues to work together to ensure that refugees are
provided with the protection and assistance they need.

The Palestinian and Syrian refugee law analysis

The situation for Syrian refugees is particularly dire. Since the start of the Syrian
civil war in 2011, more than 5.6 million Syrians have fled the country, with many
seeking refuge in neighbouring countries. While the 1951 Convention and its
1967 Protocol are technically applicable to Syrian refugees, the ongoing conflict
and resulting fragmentation of the Syrian state has made the protection of Syrian
refugees a complex issue.

The conflict in Syria has led to the displacement of millions of people within the
country and across its borders. Syrian refugees who have fled to neighbouring
countries, such as Lebanon, Jordan, and Turkey, often lack legal status and face
difficulties accessing basic services and protection. They are often forced to
rely on the hospitality of host communities, many of whom are also struggling
to make ends meet. This has led to many Syrian refugees facing significant
challenges in accessing basic services such as healthcare, education, and shelter.

The international community has responded to the Syrian refugee crisis by
providing humanitarian aid and financial assistance to host countries. However,
this has not been sufficient to address the complex and multifaceted challenges
faced by Syrian refugees. The fragmentation of the Syrian state has made it
difficult to determine who is responsible for protecting Syrian refugees and
providing them with assistance. In addition, the ongoing conflict in Syria has
made it difficult to provide aid and assistance to those who need it most.

The situation for Palestinian refugees is also challenging. Palestinian refugees are
not recognized as refugees under international law and are not covered by the
1951 Convention and its 1967 Protocol. Instead, they are covered by UNRWA'’s
mandate, which is limited in scope and resources. This has led to a lack of access
to basic services and protection for Palestinian refugees.

Palestinian refugees have been displaced from their homes as a result of the
conflict between Israel and Palestine. Many have been living in refugee camps for
decades, with limited access to basic services such as healthcare, education, and
employment. The situation for Palestinian refugees has been further complicated
by the ongoing conflict in the region, which has made it difficult to provide aid
and assistance to those who need it most.

The challenges faced by Palestinian and Syrian refugees highlight the limitations
of the current legal framework for protecting refugees. While the 1951
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Convention and its 1967 Protocol provide the foundation for the protection
of refugees worldwide, their implementation can vary greatly among different
countries and regions. The specific challenges faced by Palestinian and Syrian
refugees demonstrate the need for a more comprehensive and nuanced approach
to refugee protection.

In conclusion, the legal framework for protecting refugees is complex and
multifaceted. While international legal instruments provide a foundation for the
protection of refugees, their implementation can vary greatly among different
countries and regions. The situation for Palestinian and Syrian refugees highlights
the limitations of the current legal framework for protecting refugees and the
need for a more comprehensive and nuanced approach to refugee protection. The
international community must work together to address the challenges faced by
refugees and to provide them with the protection and assistance they need to
rebuild their lives.

The Ukrainian refugee law analysis

The United Nations General Assembly [17] and the United Nations Human
Rights Council [18] have recognized the aggression of Russia against Ukraine
and have called for the withdrawal of Russian troops and Russian-backed
armed groups from Ukraine. This act of assault has led to the displacement of
many people, who may be considered as refugees under the 1951 Convention
definition [15]. The decision on refugee status has been left to host states, with
many granting different forms of asylum to those seeking it. On 4th March, the
Council of the European Union (EU) implemented temporary protection for
refugees from Ukraine, which provides accommodation, education, work, and
healthcare [19]. However, it is important to note that temporary protection and
refugee status are fundamentally different and the process of obtaining temporary
protection varies by country.

The opportunity for refugee status under the 1951 Convention remains available,
but it is not widely used as the process of obtaining this status is longer and the
eligibility criteria are different. The EU recognizes Ukrainians as war refugees
who should be granted asylum, but due to the nature of the conflict, applies
temporary protection instead. The EU, in partnership with other international
organizations, intends to end the conflict so refugees can return safely back home.

The implication of temporary protection by European state has a high
significance because it shows a consolidate and proper response to a refugee
crisis. This response requires substantial efforts from each state to ensure legal
implementation of such protection. Poland’s early acceptance of Ukrainian
refugees has highlighted the pressing need for urgent legislative measures to
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address the situation effectively. On 12" March of 2022 Polish Sejm has enacted
Act on aid to citizens of Ukraine in connection with the armed conflict on the
territory of that country [20]. This Act specifies rules for legal stay of Ukrainian
citizens who fled to Poland. This law covers provisions for work permits, legal
rights, education, financial support etc. As a highly intricate and exhaustive legal
framework, the Act effectively embodies fundamental tenets of refugee protection
within the framework of national law. This Act introduced amendments to a
number of other legislative instruments, which were found to be incompatible
with its provisions. For instance, it modifies the Act of 5 December 1996 on
the professions of doctor and dentist due to the given permission for Ukrainian
refugees to practise doctor or dentist professions [21]. 23 pieces of legislation
are to be amended in accordance with the Act, which highlights both the
incompatibility of current refugee law contemporary realities and signalling the
effort of the Polish legislative and executive branches to address the ongoing
refugee crisis. The current law outlines that individuals who are citizens of
Ukraine and are legally residing in Poland under Art. 2, paragraph 1 (or 2) of
a special law, are deemed to have temporary protection on the territory of the
Republic of Poland. The acquisition of a PESEL code, which can be obtained
upon request, serves as proof of identification for Ukrainian citizens and grants
them access to essential rights guaranteed by temporary protection. Essentially,
the issuance of a PESEL code affords Ukrainian nationals temporary protection
status while in Poland. Following the implementation of the Act, a set of
amendments were made, including the law passed on January 13, 2023, which
specifies that individuals who have sought similar rights in another EU member
state, apart from the Republic of Poland, are ineligible to use the rights outlined
in the Act [22].

The implementation of temporary protection in Poland has undergone significant
changes in recent years, reflecting the country’s evolving approach to managing
refugee flows. One key development has been the modification of Polish law
regarding Ukrainian refugees, which has played an important role in preventing
abuse of the temporary protection system by those who are not permanently
residing in the country.

Poland’s location on the border with Ukraine has made it a crucial hub for
refugees fleeing the ongoing conflict in the region. As a result, the Polish
government has been forced to grapple with a rapidly changing situation, as
waves of displaced persons seek temporary protection within its borders.

In response, the government has implemented a range of measures aimed at
streamlining the process of providing temporary protection to those in need.
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These measures have included changes to the law governing the status of
refugees, as well as the establishment of specialized centres to process applications
for protection and provide support to those who have been granted it.

At the same time, the Polish government has also sought to ensure that those
who are not genuinely in need of temporary protection are not able to abuse the
system. This has included stricter requirements for demonstrating the need for
protection, as well as increased monitoring and enforcement efforts to prevent
fraudulent claims.

Overall, the changes in implementation of temporary protection in Poland reflect
a dynamic and evolving approach to managing the complex challenges posed
by refugee flows in the region. By balancing the need to provide support and
protection to those in need with efforts to prevent abuse of the system, Poland
has demonstrated a commitment to upholding its obligations as a responsible
member of the international community.

On 14" March 20022 German federal ministry responsible for domestic affairs,
public security, migration, and integration addressed the letter to the responsible
ministries and senate administrations of the German states in regards with imple-
mentation of a decision by the European Council to provide the temporary pro-
tection to refugees from Ukraine. The comprehensive instructions pertaining to
the legalization and endowment of requisite entitlements to Ukrainian refugees
in Germany are explicated in the "Information from the Bundesministerium des
Innern on the implementation of § 24 AufenthG" dated 14th March 2022 [23],
and the supplementary "Information” of 14th April 2022 [24]. Germany has been
largely granting temporary protection to Ukrainian refugees in accordance with
§ 24 of the Aufenthaltsgesetz (Residence Act) and the Council of the European
Union’s decision to establish a mass influx situation in the sense of Article 5
of Directive 2001/55/EC and to introduce temporary protection, as a response
to the refugee crisis in Ukraine. Residence Act deals with most of provisions
concerning the protection of Ukrainian refugees [25]. It gives the answers for
queries about humanitarian residence, work permit, travel abroad etc. While
German refugee law may be perceived as strict, particularly in its restrictions
on intercity mobility, it is crucial to acknowledge its precision and explicitness.
In response to the significant refugee crisis beginning in 2015, Germany imple-
mented a range of measures to manage the arrival and integration of refugees,
such as the Aufenthaltsgesetz (Residence Act) and temporary protection under
the EU’s 2001/55/EG directive. Despite potential criticisms of the strictness
of German refugee law, including the limited mobility of refugees within the
country, these measures demonstrate the German government’s commitment to
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providing explicit and exact regulations for managing the refugee crisis, which
primarily impacted Syrian, Afghan, and Iraqi refugees. It must be admitted that
German response to refugee influx is more exact, united and is not subject to
many modifications.

The directive was also active in Spain through sufficient legislation [26]. In
situations where individuals have been displaced due to war, Spain offers tem-
porary protection that enables them to reside, work, or pursue education within
the European Union for a period of one year, with an automatic extension of an
additional year after the initial period has expired. This period may be further
extended for a third year without necessitating an asylum application. This mea-
sure offers a vital opportunity for individuals affected by the conflict in Ukraine
to rebuild their lives and recover from the trauma associated with displacement.
Compared to Germany, the implementation of temporary protection in Spain is
comparatively broader and more lenient, permitting greater freedom of move-
ment within cities and EU borders. However, a significant issue with Spain’s
temporary protection program is the comparatively lower level of social security
benefits and financial aid offered to beneficiaries, as opposed to the German sys-
tem, which includes a monthly allowance grant to provide additional support.

The Ukrainian refugees in the US may not qualify as refugees under US law or
the 1951 Refugee Convention, as both definitions narrowly define refugees as
those who fear being persecuted if returned, rather than people fleeing war. Even
though President Biden has announced the resettlement of 100,000 Ukrainian
refugees, the US refugee law requires individual refugee status determination
interviews based on the outdated and overly narrow refugee definition in US
law [27].

The problems concerning refugee law

The extent to which the rights and protections afforded to Ukrainian refugees
under international law is broader and Ukrainians are granted basic human
rights, social security and right to work in countries-members of European
Union and other who propose equivalent schemes. However, my legal analysis
highlights the issues that most refugees face. First, this is a lack of clarity of
refugee definition under Convention. Refugees are individuals who have been
forced to flee their homes due to persecution, war, or violence. However, the
definition of a refugee in international law is narrow and has several limitations,
which can result in individuals who are displaced due to various reasons not
being considered refugees and not having access to the same legal protections
and assistance. The definition of a refugee in U.S. law closely follows the
international definition outlined by the Refugee Convention, and U.S. court
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cases have often denied asylum to those from Central America and other places
fleeing life-threatening conflicts, determining that generalized violence is not a
valid reason for asylum in the U.S.

In 1967, the Organization of African Unity (OAU) took a crucial step towards
acknowledging the shortcomings of the current definition of a refugee outlined
by the 1951 Refugee Convention. The OAU expanded the definition in Africa
to include individuals who were fleeing "external aggression, occupation, foreign
domination, or events seriously disturbing public order”. This broader definition
allowed for a more comprehensive recognition of the diverse reasons that lead
individuals to flee their homes, including those who may not meet the strict
criteria outlined in the 1951 Convention.

Similarly, in 1984, Latin American countries also expanded their definition
of a refugee through the Cartagena Declaration. This declaration recognized
individuals who were fleeing "generalized violence, foreign aggression, internal
conflicts, massive violation of human rights or other circumstances which have
seriously disturbed public order” as refugees. This broader definition allows for
a more inclusive recognition of the diverse reasons that lead individuals to flee
their homes and seek refuge.

These expanded definitions have been crucial in providing legal protections to
individuals who may not have otherwise qualified as refugees under the narrower
definition outlined in the 1951 Convention. They also reflect the growing
recognition among nations that the reasons individuals flee their homes are
complex and varied, and that legal frameworks for providing protection must be
flexible and responsive to the changing nature of forced displacement.

Overall, the expansion of the definition of a refugee in Africa and Latin
America has helped to create a more comprehensive and inclusive approach to
providing protection to those in need. By recognizing the diverse reasons that
lead individuals to flee their homes, these expanded definitions have played a
crucial role in shaping the international legal framework for addressing forced
displacement and providing support to those who have been forced to seek
refuge. The current definition has been widely criticized for being out of date and
not adequately addressing the complexities of modern refugee crises. Changing
the refugee definition to better reflect the current reality of displacement could
solve many problems faced by refugees and host countries alike. The contribution
Cartagena Declaration has made would be a solution to ambiguity of the status
of Palestinian, Syrian, and Ukrainian refugees under international law.

Another issue is the lack of uniformity in the application of the refugee definition
across countries, which can lead to inconsistencies in the recognition and
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protection of refugees. Some countries may have more restrictive asylum laws
than others, which can make it more difficult for refugees to be recognized and
receive protection.

Another issue is the lack of uniformity in the application of the refugee definition
across countries, which can lead to inconsistencies in the recognition and
protection of refugees. Some countries may have more restrictive asylum laws
than others, which can make it more difficult for refugees to be recognized and
receive protection.

The Temporary Protection Directive (TPD), which was previously considered
ineffective, has proven to be a useful tool in avoiding overburdening and
congestion of asylum systems and reception services. It suggests that utilizing
the TPD more frequently during sudden spikes in refugee flows could be a viable
option for managing these situations.

Overall, the temporary protection measures put in place by European nations
in response to the refugee crisis in Ukraine highlight the significance of legal
frameworks that take into account the complicated requirements of displaced
people. Although every state has made steps to grant refugees temporary
protection, there are obvious variances in the level of legal assistance provided.
Recent legislative initiatives in Poland to assist Ukrainian refugees underscore
the need for immediate action and have led to the creation of complicated legal
framework that grants temporary protection status and access to a range of rights
and entitlements. On the other hand, despite the fact that Germany has provided
temporary protection to Ukrainian refugees through clear-cut legal requirements,
its refugee law may be seen as tighter. Comparatively speaking, Spain provides
temporary protection that is both broader and more flexible in terms of freedom
of movement, but the amount of social security benefits and financial aid offered
is comparatively lower. Generally, each nation must exert considerable effort to
respond effectively to refugee crises, and ongoing evaluation and improvement
of temporary protection laws are required to guarantee that the rights and
requirements of refugees are met in full.

The Temporary Protection Directive (TPD) was introduced by the European
Union (EU) in response to the refugee influx that began in 2015. While there
have been some implementation challenges in integrating the TPD into domestic
legal systems, the unity displayed by the EU in activating this directive serves
as an example of how to respond to such crises.

One of the key benefits of the TPD is that each member state has activated
its own procedures for granting refugees access to education, work, and social
and medical care. This approach helps to prevent illegal migration, labour
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exploitation, and criminal activity. By providing refugees with legal status and
access to basic services, the EU can better manage the flow of people entering
its borders.

Moreover, the cooperation of neighbouring countries is crucial in creating a
united response to the refugee crisis. Ignoring the issue is not a solution, as
the influx of refugees will not stop unless action is taken. When neighbouring
countries work together to address this crisis, they can create a more
comprehensive solution and reduce the burden on individual member states.

To prevent future humanitarian emergencies, it is essential for international
organizations and states to work together to improve international refugee
law. The current system is in need of updating, and a clear system of refugee
protection algorithms needs to be established. This will enable refugees to access
their rights and provide a framework for governments and organizations to
respond effectively to refugee crises.

There are a few challenges to implementing the TPD. One issue is that some
member states are reluctant to welcome refugees due to domestic political
pressures. This can lead to inconsistent implementation of the directive, which
can undermine its effectiveness. Another challenge is that some countries have
more resources and capacity than others, which can create an uneven distribution
of responsibilities.

Despite these challenges, the TPD remains an important instrument in managing
the refugee crisis. It provides a framework for responding to refugee crises and
ensures that refugees are granted legal status and access to basic services. The
closer cooperation of neighbouring countries is also essential in creating a united
response to the crisis. By working together and updating international refugee
law, we can prevent future humanitarian emergencies and provide much-needed
protection for those fleeing conflict and persecution.

In conclusion, the TPD provides a blueprint for how to respond to the refugee
crisis in a coordinated and effective manner. While there are challenges to
implementation, the EU’s unity in activating this directive demonstrates the
importance of working together to address this issue. Moving forward, it is critical
for international organizations and states to continue to improve international
refugee law and establish clear systems for refugee protection. By doing so, we can
provide essential protection and support for those who need it most.

Conclusions

The global refugee crisis continues to pose significant challenges for the
protection of refugees, and the ongoing armed conflicts in many parts of the
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world exacerbate these challenges. In this context, it is crucial for legal scholars,
law students, international organizations, policymakers, and politicians to
examine and address the complexities and challenges in the legal framework for
protecting refugees. This study aimed to contribute to this ongoing discussion
by examining the legal framework for the protection of Ukrainian refugees,
identifying potential areas for improvement, and providing recommendations for
addressing any shortcomings.

The study utilized a comparative analysis of the international legal frameworks
applicable to Ukrainian, Palestinian, and Syrian refugees to identify any
discrepancies or inconsistencies in the international legal protection of Ukrainian
refugees in comparison to other groups. The analysis revealed that while
Ukrainian refugees are afforded some protections under international law, there
are significant gaps and shortcomings in the legal framework that must be

addressed.

One key area in need of improvement is the lack of effective implementation
of relevant legal instruments. The study found that while there are several
international legal instruments that protect the rights of refugees, including the
1951 Refugee Convention and its 1967 Protocol, the 1950 European Convention
on Human Rights, and the International Covenant on Civil and Political Rights,
the implementation of these instruments remains inadequate. There is a need for
more effective monitoring and enforcement mechanisms to ensure that states are
fulfilling their obligations under international law.

Another area in need of improvement is the alignment of rights and protections
afforded to Ukrainian refugees under international law. The study found that
while Ukrainian refugees are entitled to certain rights and protections, such as
the right to non-refoulement and the right to seek asylum, there are significant
gaps in their protection compared to other groups, such as Syrian refugees. For
example, Ukrainian refugees are not eligible for resettlement under the UNHCR
resettlement program, whereas Syrian refugees are eligible. This highlights the
need for a more comprehensive and consistent approach to the protection of
refugees under international law.

Despite these challenges, the study also identified some positive developments in
the legal framework for protecting refugees. The Temporary Protection Directive
(TPD) has proven to be a useful tool in avoiding overburdening and congestion
of asylum systems and reception services, suggesting that utilizing the TPD more
frequently during sudden spikes in refugee flows could be a viable option for
managing these situations. Additionally, the study found that there is a growing
recognition of the importance of local integration and self-reliance for refugees,
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which could help to provide sustainable solutions for refugees and reduce their
reliance on external assistance.

In light of these findings, the study provides several recommendations for
improving the legal framework for protecting refugees, particularly Ukrainian
refugees. First, there is a need for more effective implementation of relevant legal
instruments, including the Refugee Convention and the European Convention
on Human Rights. This could be achieved through more robust monitoring and
enforcement mechanisms, as well as greater accountability for states that fail to
meet their obligations under international law.

Second, there is a need for a more comprehensive and consistent approach to
the protection of refugees under international law. This could include greater
alignment of rights and protections afforded to refugees, as well as more
effective coordination between international organizations, NGOs, and national
governments to ensure that refugees receive the support they need.

Third, there is a need for greater emphasis on local integration and self-reliance
for refugees.

This could involve providing more support for local communities that host
refugees, as well as providing refugees with access to education, healthcare, and
other essential services that can help them to rebuild their lives in their new
communities.

In conclusion, this study provides valuable insights into the legal framework
for the protection of Ukrainian refugees and identifies potential areas for
improvement. By addressing the gaps and shortcomings in the legal framework,
and implementing the recommendations provided, we can help to ensure that
refugees are able to access the legal protections.

Recommendations

The ongoing global refugee crisis and armed conflicts continue to pose significant
challenges to the legal framework for protecting refugees. As individuals who are
concerned with the wellbeing and rights of refugees, it is recommended that legal
scholars, law students, international organizations, policymakers, and politicians
explore and address the complexities and challenges in this legal framework to
improve the protection and rights of refugees.

To this end, it is recommended that legal scholars and law students continue
to conduct research on the evolving legal landscape surrounding refugees,
particularly as it relates to changes in patterns of forced displacement, new
forms of persecution, and shifting geopolitical dynamics. Additionally, it is
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recommended that legal experts continue to provide legal analysis and advice
to policymakers, international organizations, and NGOs to ensure that the
legal framework for protecting refugees is adequately resourced, enforced, and
responsive to the needs of refugees themselves.

International organizations, policymakers, and politicians also have a crucial role
to play in improving the protection and rights of refugees. It is recommended
that they prioritize the resourcing of the United Nations High Commissioner
for Refugees (UNHCR) and other humanitarian organizations, which play a
critical role in supporting states in fulfilling their obligations under international
law. Policymakers and politicians should also work towards strengthening and
enforcing national laws, policies, and practices that protect the rights of refugees.

Finally, it is recommended that all stakeholders prioritize addressing the root
causes of forced displacement, such as conflict, persecution, and poverty. This
requires addressing the underlying political, economic, and social factors that
drive forced displacement, as well as providing effective humanitarian assistance
and protection to those who are displaced. Collaboration and engagement with
local communities, civil society organizations, and refugees themselves is crucial
to better understand and respond to the complex challenges faced by refugees.

In conclusion, the legal framework for protecting refugees is a complex and
dynamic system that requires ongoing attention, reform, and prioritization. It is
recommended that all stakeholders work collaboratively and proactively towards
ensuring that refugees are able to access the legal protections and rights to which
they are entitled under international law. By doing so, we can help to ensure
that the global refugee crisis is effectively addressed and that the human rights
of refugees are protected and upheld.
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Abstract

A notary deed is an authentic deed drawn up by or before a notary according to the form
and procedure stipulated in Law Number 2 of 2014 concerning the Office of a Notary.
Article 15 of the law on the position of a notary regulates the authority of a notary, and
Article 16 of the law on the position of a notary regulates the obligations of a notary. In
carrying out these powers and obligations, a role is required in the form of a series of actions
that are supportive in carrying out the duties of a notary in accordance with his position if
the Notary does not play a role in causing the deed to be canceled, as in the Supreme Court
Decision No. 535 PK/Pdt/2017 (1) the cancellation was due to an imbalance between
what was written in the sale and purchase agreement deed and the facts of the parties.
The decision of the Surabaya District Court (2) stated that the deed made by a notary was
valid according to legal provisions. In contrast, the decision of the Surabaya High Court
(3) stated that the deed was legally flawed. The decision of the Supreme Court (4) at the
cassation and review level upheld the decision. This study analyzes the juridical factors
that cause the deed of sale and purchase agreement made before a notary to be void based
on a court decision and analyzes the role of the Notary in making a sale and purchase
agreement deed. The research method used is normative juridical, using secondary data
obtained from literature studies, including primary, secondary, and tertiary legal sources.
The juridical factor that caused the cancellation of the sale and purchases agreement
deed by the Notary, according to the Supreme Court’s decision upholding the high court’s
decision, was because the plaintiff of the convention could prove the argument for his
lawsuit regarding bilyet giro not for land payment in the sale and purchase agreement deed
but for the sale and purchase of scrap metal where the plaintiff (seller) is an intermediary
in buying and selling scrap metal. The Notary has yet to play a role in making the sale and
purchase agreement deed, which resulted in the sale and purchase agreement deed being
canceled based on a court decision. The problem is caused by the Notary not carrying out
roles, such as providing legal counseling in connection with doing the deed as stipulated in
the notary position law Article 15 paragraph (2) letter (e), carrying out the task carefully
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as stipulated in Article 16 paragraph (1) letter a, Reading the deed before the parties
attended by at least 2 (two) witnesses as referred to in Article 16 paragraph (1) letter (m).

Keywords: notary; cancellation of agreement; sale and purchase agreement.
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Anoranisa

Homapianvnuii axm ¢ asmenmuynum axmom, CKAA0eHuM HOmapiycom abo y npucymmocmi
nHomapiyca 6ionosiono 0o gopmu ma nopsioky, nepedéauenux 3axonom N 2 6io 2014 p. npo
nomapiam. Cmamms 15 4pozo 3axony w000 nocadu HOMAapiyca 6U3HALAE NPasa Homapi-
yca, a cmammsi 16 — 1020 0606’s3xu. 30ilicnenis npas ma 0606’a3Ki6 6UzZIA0aGE AK NOCII-
Oosricmo 0iil, W0 CNPAMOBAIT HA BUKOHAHIS 30006 °S3aHb HOmAapiyca 6i0nosiono 0o 1020
nocaou. Homapiyc ne sasxcou sidizpae poiv y usnanii npasouuny Heoiticnum. 3oKpemd,
y piwenni Bepxosnozo cydy Ne 535 PK/Pdt/2017 (1) eusnanmns npasouuny mediticnum
gidbynocs uepes ducoananc mine mum, wo OYi0 3asnaueno 6 002080pi Kynieii-npooaiy,
i paxmuunum cmanom cnpas 3a danumu cmopin. Posensinymo piwenns okpyicHozo cyoy
M. Cypabai (2), 6 KoMy 6Kkasano, wo 00206ip, YKIAOCHU HOMAPIYCOM, € OHCHUM 8i0-
nogiono do npasosux nonoxcenv. Hamomicmv y piwenni Bucoxozo cydy m. Cypabai (3)
6Ya10 3a3naueno, wo 00206ip ¢ wwpuduuno nenognouinnum. Ilocmanoeor Bepxosnozo cydy
6 xacayiunii incmanyii (4) ye piwenns sanuweno 6es smin. Y pobomi npoananizosano
HOPUOUUHT YUHHUKU, SKI CRPUMUHSIOND SUSHANHS 002080DY KYNIBAI-NpoO0aiNcy, YKiadenozo
HOMAapiycom, nediticnum Ha niocmasi piuenis cyoy, a maxoyuc Poib HOMapiyca 6 yrid-
Oenni 0ozosopy kynieai-npodaixcy. Ilpu upomy 3aCmMoco8an0 HOPMAMUCHO-IOPUOUUIHIUILL
MemoO QOCHIOHCEHHSL 3 BUKOPUCTNAHHAM BMOPUHHUX OGHUX, OMPUMAHUX 13 TIMePAmypHUx
ovrcepet, SKIIOUAIOUU NEPEUNIT, GMOPUNHT ma Mmpemunii npaeosi dxcepena. FOpuduunuil
YUNNHUK, WO SYMOBUE GUSHANHS HOMAPIAILHOZ0 002060PY KYNIGH-NPOOaxcy HeOlcHuM 3a
piwennsm Bepxosnozo cydy, sxuil sanuwuue 6e3 smin piuenns Bucokozo cydy, noiszas y
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MOMY, W0 NO3UBAY 3Miz HABECMU APZYMEHM HA NIOMBEePONCEHHsL C6020 NO308Y, 3A SIKUM
YMOBU 002060pY He Oyau sunucami s 002060py Kynieai-npooaxcy semui. Hamomicmo ons
002060pY Kynieni-npodaicy memarobpyxmy, oe nosusau (nPooaseys) € nocepeoHuKom y
Kynieni-npooagicy, nomapiyc ne 6paes yuacmi y ckaadanii 002060py Kynieii-npooaxcy, uo
npu3eeno 00 USHAHHs 002060pY KYNIGII-npooaxcy piuennsm cydy neditucnum. Ile cnpu-
UUHEHO MUM, W0 HOMAPIYC He BUKOHAG MAKUX PYHKUL, K HA0as 10PUOUUHUX PO3 AC-
HeHb Y 36°SI3KY 3 GUUHEHHM NPABOUUNY, K e nepeddaueno nynKkmom <e» adbsauy opyeozo
cmammi 15 3axony npo nomapiam; ne 6uKoHA8 3A60aHH 3 YCIEI0 06AUIUGICMIO, K Ue
nepedbaueno nynkmom <a» abauy nepwozo cmammi 16; ne ozonocus npasouui nepeo
CMOPOHAMU 34 YUaACMIO NPUHATIMHI 080X CBIOKI6, SK 3a3HAYEHO 6 NYHKMI <M> ab3auy
neputozo cmammi 16 nasedenozo suue 3axouy.

KmouoBi cioBa: HoTapiyc; po3ipBaHHSI IOTOBOPY; AOTOBIP KyTTiBIi-TIPOIAKY.
Introduction

The notary is constructed as a public official. Public officials are people who carry
out work or tasks to serve the interests of society as a whole. The authority of
a notary is divided into 2 (two) types, namely the Authority to make authentic
deeds, and other Authorities [1]. Notaries have a very important role in Indonesia
as a country adhering to the civil law legal system to serve the public in terms of
making authentic deeds as evidence or as legal /absolute requirements for certain
legal actions. Notaries in carrying out their positions and maintaining attitudes,
behavior in accordance with laws and regulations and notaries’ code of ethics.
The authority possessed by a notary is not solely for personal gain but for the
benefit of society, and guarantees that the deed he makes is correct [2].

The role of a notary in the service sector is as an official who is given some
authority by the state to serve the public in the civil field, especially making
authentic deeds. A notary is a public official who is the only one authorized to
make authentic deeds regarding all actions, agreements and stipulations that
are required by a general regulation or by those with an interest to be desired
or stated in an authentic deed [3]. According to Soerjono Soekanto, "Role is
a dynamic aspect of position (status), if a person carries out his rights and
obligations according to his position, then he carries out a role. In essence, the
role can also be formulated as a certain set of behaviors that are elicited by a
particular position” [4].

One of the powers of a notary is to make a sale and purchase agreement deed
Article 15 paragraph 1 of Law Number 2 of 2014 concerning the Position
of a Notary, explaining that a Notary has the authority to do an authentic
deed regarding agreements required by laws and regulations and or desired by
those concerned to be declared in the Authentic Deed. According to Herlien
Budiono, the contents of the sale and purchase agreement which is a preliminary
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agreement for the birth of the main agreement or main agreement is usually
in the form of promises from the parties containing provisions regarding the
conditions agreed upon for the validity of carrying out the main agreement
[5]. The sale and purchase agreement is an obligatoir agreement, regarding the
contents and form of the sale and purchase agreement. Given the function and
purpose of making a sale and purchase agreement, the reasons or matters behind
the sale and purchase need to be clearly described and illustrated in the premise
of the notarial deed [6].

The sale and purchase deed made before a notary is an authentic deed with
perfect evidentiary power. Based on Article 1870 of the Indonesian Civil Code,
an authentic deed provides perfect evidence of what is contained therein. Perfect
means that the judge does not need other evidence to decide the case other
than on the basis of the intended authentic evidence, while binding means that
the judge is bound by authentic evidence unless it can be proven otherwise.
The legal requirements for a notarial deed include formal requirements based
on Article 38 of Law Number 2 of 2014 concerning the Office of a Notary, the
material requirements for a deed must meet the requirements for the validity of
the agreement stipulated in Article 1320 of the Civil Code.

Notaries in the process of making a deed have obligations that must be carried
out in carrying out their positions which are regulated in Article 16, paragraph
1 of Law Number 2 of 2014 concerning the Position of Notary. Not doing so
will cause problems with the deed made, such as in the decision of the Surabaya
District Court Number 804/Pdt.G/2012/PN.SBY (2), where the deed of sale and
purchase agreement Number 48 dated 18 July 2008 was made before Notary Devi
Chrisnawati, SH, in Surabaya in a case resulting in a different decision between
the Surabaya District Court (2) and the Surabaya High Court (3).

The purpose of proving a notarial deed in court is to provide certainty to the
judge that a legal event has occurred. It was proving that a legal event had
occurred. Therefore, a deed can be authentic when it meets the requirements set
out in the law, one of which is that it is made by an authorized public official so
that the deed will become written evidence with perfect evidentiary power. Here
the role of the notary profession is significant in fulfilling these requirements
because a notary is a public official who has been given the authority to do
authentic deeds stipulated by law [7].

The goal to be achieved is to analyze the juridical factors of court decisions that
cause the deed of sale and purchase agreement made by a notary to be canceled
by the court. What is the role of a notary as a general official doing authentic
deeds according to the Indonesian Notary Office Law in doing deeds to avoid
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canceling the deed made by a notary the usefulness of research is as input and
consideration for the development of legal knowledge, especially in the notary
field in standard arrangements and procedures, regarding the role and position
of a notary so that the deed is always avoided from being canceled.

Which is the subject of the first discussion, what are the juridical factors that
cause the sale and purchase agreement deed to be canceled by the court? Second,
what is the role of the Notary in making the sale and purchase agreement deed
so that it is canceled by the court?

Materials and Methods

This research will be compiled using normative juridical analysis [8]. Namely,
research focused on examining the application of rules or norms in positive law.
The methods used in this research are statutory approaches, analytical approaches,
and conceptual approaches [9]. The data needed to be used in this research is to
use secondary data. Primary legal materials include the Civil Code, Law Number
2 of 2014 concerning the Position of Notary Public, and secondary legal materials
include legal literature, research results in the field of law, scientific articles,
journals, and the internet. Researchers use library data collection methods to
collect books, documents, rules and regulations, scientific papers, and other
literature. Legal materials obtained will be analyzed qualitatively.

Results and Discussion

What are the juridical factors that cause the deed of sale and purchase
agreement made by a notary to be canceled by the court?

The case began on July 18, 2008, with Deed of Sale and Purchase Agreement
No. 48 by the co-defendant (Notary). The object of the sale and purchase
agreement is land owned by the plaintiff (seller). The sale and purchase price
is IDR 1.500.000.000.00 (one billion five hundred million rupiah). The buyer
is the defendant (buyer) in the deed. It was explained that it had been paid off
before the signing of the deed. However, problems arose with the deed because
the plaintiff (the seller) filed a lawsuit at the Surabaya District Court (2)
stating that the contents of the deed stated the sale and purchase price of IDR
1.500.000.000.00 (one billion five hundred million rupiah) had been paid off
before the signing of the deed is incorrect. Hence, the plaintiff (seller) demands
cancellation of the deed.

The argument for the plaintiff's lawsuit stated that during the process of making
the sale and purchase agreement deed, the Notary never read the act in front of
the plaintiff and his wife. In the process of signing, the Notary (co-defendant)
and the defendant (buyer) suddenly asked the plaintiff and his wife to sign
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the deed of sale and purchase agreement, so the seller did not understand the
contents of the deed sale and purchase agreement made, in the contents of the act
of a sale and purchase agreement made by a Notary it is explained that payment
has been made before the signing of the deed of a sale and purchase agreement,
the plaintiff's argument in the lawsuit for cancellation because there was no
payment in the deed sale and purchase agreement made by a Notary so that the
plaintiff demands cancellation of the deed of a sale and purchase agreement.

Initially, the plaintiff (seller) and the defendant (buyer) made a sale and purchase
agreement deed because the defendant (buyer) asked to surrender the plaintiff’s
(seller) land rights to convince the defendant of the sale and purchase of scrap
metal offered by the late Soenardi whose value is the same as the deed made by
the plaintiff and the defendant amounting to Rp. 1.500.000.000.00 (one billion
five hundred million rupiah). Payment in the sale and purchase of scrap metal is
paid with a giro by the defendant, so the deed of sale and purchase is made before
a Notary only as a means or way for the defendant to obtain certainty about the
sale and purchase. The purchase of scrap metal was made between the defendant
and the late Soenardi because the plaintiff facilitated the sale and purchase of
scrap metal between the defendant and the late Soenardi.

The decision of the Surabaya District Court Number 804/Pdt.G/2012/PN.SBY (2)
regarding the principal case of canceling the deed of a sale and purchase agreement
between the plaintiff and the defendant, in legal considerations. The judge thinks
that if the deed of the sale and purchase agreement between the plaintiff (seller)
and the defendant (buyer) drawn up by the co-defendant (Notary) is under the
provisions, then the deed of sale and purchase is valid and binding because the
plaintiff is not yet willing to submit the object certificate of the dispute to In the
name transfer process, based on counterclaims, the plaintiff (seller) is declared to
have committed a breach of contract in the agreement with the defendant (buyer).

In the author’s analysis of the Surabaya District Court Decision (2), the panel
of judges, in their considerations, saw based on the deed made by the notary
as evidence submitted by the plaintiff and the defendant without seeing other
evidence submitted by the plaintiff or the defendant, in the trial the deed made
by the notary explained that payment had been made before signing of the deed
by the parties. A notarial deed as an authentic deed has 3 (three) evidentiary
powers, namely outward, formal, and material [10].

The outward proof value (uitwendige bewijskracht) of a Notary deed is the ability
of the deed itself to prove its validity as an authentic deed (acta publica probant
sese ipsa). In this case, the burden of proof is that there are parties who deny
the authenticity of the Notary’s deed. The formal evidentiary value (formele
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bewijskracht) of a notary deed must provide certainty that an event and fact
mentioned in the deed was carried out by a notary or explained by the parties
who appeared at the time stated in the deed by the procedures specified in the
making deed. Formally to prove the truth and certainty of the day, date, month,
year, time (time) facing, and the parties facing, initials and signatures as well
as proving what was seen, witnessed, heard by the Notary and recorded the
statements or statements of the parties, The material evidentiary value (materiel
bewijskracht) is certainty about the material of a deed that what is in the deed
is a valid proof of the parties making the deed or those who have rights and
applies to the public unless there is evidence to the contrary (tegenbewijs). The
statements or statements outlined in the deed by the parties must be judged to
be accurate, said which is then stated in the deed to apply as valid. If it turns
out that the statements or statements of the appearers were said incorrectly, then
this is the responsibility of the parties themselves.

The decision of the Surabaya District Court Number 804/Pdt.G/2012/PN.SBY
(2) is different from the decision of the Surabaya High Court Number 452/
Pdt/2013/PT.SBY (3), based on legal considerations. The judge stated that,
in this case, there were 2 (two) different legal relations. The plaintiff has never
received payment from the defendant for the land purchase, and there is no
evidence to prove payment in the sale and purchase agreement. The deed made
before the co-defendant (Notary) contains legal defects, so the deed of the sale
and purchase agreement is invalid and, therefore must be declared null and void
and not legally binding. The decision of the Surabaya High Court has permanent
legal force up to the Supreme Court review level.

Based on the decision of the Surabaya High Court (3), which has permanent
legal force until the supreme court’s decision at the judicial review level. At the
level of the Surabaya High Court (3), the judge stated that there were 2 (two)
different legal relationships, which can be described using the scheme of the legal
relationship of the parties as a whole from the beginning, namely buying and selling
scrap metal where the plaintiff is the intermediary. Then the plaintiff is the seller
in the deed of agreement sale and purchase, which as a means of convincing the
previous sale and purchase (sale and purchase of scrap metal) as follows:

C < 0ld Iron > A
A4 A: Plaintiff (Intermediate Buyer)
B

B: Defendant (Original Purchaser)

Original Purchaser C: Old Iron SeHer
Pay using bilyet giro

Figure 1. Letter of Agreement for Sale and Purchase of Scrap Metal
Dated 10 July 2008
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: A: Plaintiff (Seller)
A % B B: Defendant (Buyer)

Figure 2. Sale Purchase Agreement Deed dated 18 July 2008

The author’s analysis of the Surabaya High Court Decision (3) when con-
nected with the new theory put forward by Van Dunne. The new theory does
not only look at the agreement alone but also at previous actions or those that
preceded them. According to the new theory, there are three stages in making
an agreement [11]. The first is the pre-contractual stage (acceptance and offer).
The second stage is contractual (there is a conformity of the statement of will
between the parties), and the three post contractual stages (implementation of
the agreement).

The pre-contractual stage in the decision case, the acceptance of the seller
(plaintiff) to enter into a sale and purchase agreement due to the offer of
the buyer (defendant) to make a sale and purchase agreement with the aim
of convincing another sale and purchase, namely the sale and purchase of
scrap metal, between buyers in the binding agreement buying and selling
(defendant) with the late Soenardi because the seller in the sale and purchase
agreement (plaintiff) acts as an intermediary in the sale and purchase of the
scrap metal, so the seller’s will in the sale and purchase agreement (plaintiff) is
the implementation of the sale and purchase of scrap metal and the agreement
sale and purchase as a means of convincing, while the will of the buyer in
the sale and purchase agreement (defendant) is the implementation of the
agreement on sale and purchase of land belonging to the seller in the sale and
purchase agreement (plaintiff). This decision case has different intentions and
does not complement what each party wants because, at this stage, the parties
have different perceptions or understandings regarding their wishes. The seller
(plaintiff) wants the sale and purchase of scrap metal to be carried out, while
the buyer (defendant) wants the implementation of the agreement for the sale
and purchase of land belonging to the seller (plaintiff).

The contractual stage, in the case of a decision at this stage, is contained in
a deed made before a notary, by signing the deed of the sale and purchase
agreement by the parties indicating that there has been an agreement and
making the deed of the sale and purchase agreement born and binding for the
parties. However, the problem is in the process of drafting the sale and purchase
agreement deed. The notary never reads the deed in front of the seller or the
seller’s wife. During the process of signing the deed of the sale and purchase
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agreement, the notary and the buyer suddenly ask the seller and the seller’s
wife to sign the deed of a sale and purchase agreement. Based on this, the seller
does not understand the contents of the deed of agreement sale and purchase
agreement made. The deed of a sale and purchase agreement made was the
buyer’s will to enter into a agreement for the sale and purchase of land belonging
to the seller, and in the contents of the deed, it was explained that payment in
the amount of Rp. 1.500.000.000.00 (one billion five hundred million rupiah) had
been made prior to signing the deed, but in reality, there was no payment for the
sale and purchase of land in the deed of a sale and purchase agreement. There
is a payment for the sale and purchase of scrap metal of the same value, namely
IDR 1.500.000.000.00 (one billion five hundred million rupiah), which the buyer
has paid to the late Soenardi as a seller in buying and selling scrap metal.

The post-contractual stage in the case of an agreement decision is made before a
Notary so that it has perfect evidentiary power. That is, it does not require the
addition of other evidence because an authentic deed has the strength of proof
outwardly, formally, and materially. As a means of written evidence, the statement
in the notarial deed must be accepted unless the interested party can prove the
opposite satisfactorily or determine before a court hearing. Discrepancies in the
statement on the sale and purchase agreement deed regarding payment on the
deed, which stated it had been carried out before the signing of the sale and
purchase agreement deed, caused the seller to file an annulment to the court
at this stage the seller realized that there was a difference in perception or
understanding regarding his initial intention, namely as a means of carrying out
the sale and purchase scrap metal, where the seller facilitates the buying and
selling of scrap metal.

According to the next author, the legal terms of the agreement in the sale and
purchase agreement deed made before a notary are questionable. An agreement
that allows an agreement to have a defect of will (wilsgebreken or defent of
consent) is a defect in forming an agreement in a contract or agreement. This
defect of will is an incomplete agreement [12]. Article 1321 of the Civil Code
explains that "no agreement has any power if it is given due to an oversight
or is obtained by coercion or fraud”. The elements of Article 1321 of the Civil
Code are formulated. There are 3 (three). First, there is a mistake/misguidance/
oversight (dwaling) one party, or several parties have a wrong perception of the
object or subject contained in the agreement. Second, there is coercion (dwang),
an act that is unjust or a threat that hinders freedom of will, including in the act
of coercion. Third, there is a fraud (bedrog), an act of deception.

There are 2 (two) kinds of mistakes/misguidance/oversight (dwaling). First, an
error in person, namely a mistake in the person, for example, an agreement is
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made with a famous artist but then the agreement is made with an artist who is
not famous just because he has the same name. Second, error in substance, which
is a mistake related to the characteristics of an object, for example someone who
buys a Basuki Abdullah painting, but after arriving at the house the person
realizes that the painting he bought earlier is a copy of Basuki Abdullah’s
painting. In other cases, for an agreement to be rescinded, one has to more or
less recognize that the partner has entered into the agreement on the basis of a
mistake in identifying the subject or person [13].

In principle, the agreement consists of 1 (one) or series of promises made by the
parties to the agreement. The essence of the contract itself is an agreement [14].
Evidence can be made with an agreement made by the parties concerned, and
so that the legal action is more binding, usually, the parties put the agreement
into an authentic deed drawn up by a Notary [15]. According to the authors
of the case, the decision contained an element of flawed will, an error in the
object (error in substance) because one party or several parties had a wrong
perception of the object in the agreement. The plaintiff (seller) perceives
the sale and purchase agreement as a means of carrying out another sale and
purchase agreement, namely the old sale and purchase agreement. In contrast,
the defendant (seller) has a different perception, namely the implementation of
the land sale and purchase agreement owned by the defendant.

It was concluded that the juridical factors that caused the sale and purchase
agreement deed made by the Notary were canceled according to the Supreme
Court, which upheld the decision of the Surabaya High Court. The juridical
reasons at the cassation level are that the Judex Facts (the judge who examines
the facts of the trial) of the High Court did not wrongly apply the law, and the
plaintiffs of the convention can prove their claim regarding bilyet giro (transfer
form) is not for land payment in the deed of a sale and purchase agreement
but for the sale and purchase of scrap metal where the plaintiff (seller) is the
intermediary in the sale and purchase of the old. Judex reason Judex Judex Facts
(the judge who examines trial facts), novum (new facts) submitted in the form
of a Notary’s statement is not new evidence, and no error was found actual judge
and/or mistake.

The role of the notary in making sale and purchase agreement deed so that
the court cancels it

The role is an action or behavior performed by someone who occupies a position
in social status. The role requirements, according to Soerjono Soekanto, include 3
(three) important things. First, the role includes norms associated with a person’s
position or place in society. The role, in this sense, is a series of rules that guide a
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person in social life. Both roles are a concept of what behavior can be carried out
by individuals in society as an organization. The three roles can also be regarded
as individual behavior, which is vital for the social structure of society [4].

The role of a notary in the process of making a deed of a sale and purchase
agreement is vital, such as when providing services for appearers who do not yet
understand what will be made, the purpose of which will bring legal consequences
regarding rights and obligations that are truly desired and agreed upon, this is in
line with the contents of Article 15 paragraph (2) letter (E) "In addition to the
authority in paragraph 1. Notaries are also authorized to provide legal counseling
concerning the making of deeds”.

The sale and purchase agreement can be concluded that holding a sale and
purchase agreement is an assistance agreement explaining that the seller is a
prospective seller. The buyer is a prospective buyer who will later carry out the
principal agreement in the form of a land sale and purchase deed before the Land
Deed Making Officer. In making the deed of the sale and purchase agreement,
it is necessary to explain clearly in the premise of the deed made by the notary
regarding the provisions at the time of the sale and purchase agreement and later,
the ultimate goal is to reach the main agreement, namely the deed of sale and
purchase of land before the Land Deed Making Officer.

The notary’s task is to confirm the legal relationship between the parties in a
written form and a specific format so that it can realize legal relations between
civil legal subjects. Thus, the notary can prevent a problem or dispute between
the parties. The importance of the notary profession is due to the nature and
nature of its work which is highly oriented towards the legalization of statements
or agreements so that it can become the primary legal basis regarding the
status of the property, rights, and obligations of the parties involved [16].
The community needs notary services to meet the needs of the community in
carrying out legal actions that are Civil Law in nature. Legal action is based on
the completeness of a letter or document that has legal force as evidence [17].

According to the author, the problem of canceling the deed in the case of a
verdict should have been anticipated by the Notary during the process of doing
the deed by the Notary. If, in carrying out his work as a public official, the
Notary performs a role in the form of a specific set of behaviors that should be
carried out either clearly regulated obligations or obligations that is supportive
in carrying out work arising from his position as a public official authorized to do
authentic deeds. Based on the case in which the cancellation of the deed occurred
because of what was written in the sale and purchase agreement deed made by a
notary regarding "the purchase price of the land rights for IDR 1.500.000.000.00
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(one billion five hundred million rupiah) was paid in cash prior to signing this
deed” apparently not true.

Based on the decision of the Surabaya High Court (3), which stated that the
plaintiff never received payment from the defendant for the purchase of the
land, according to the author, a specific notary role is needed in carrying out
his position. Thorough, according to the Big Indonesian Dictionary is thorough.
This thoroughness is under what is stipulated in Article 16 paragraph (1) letter
A "In carrying out his position, a Notary is obliged to act trustworthy, honest,
thorough, independent, impartial, and safeguard the interests of the parties
involved in legal actions”.

According to the author, the Notary was not thorough in the case of the
decision because the Notary wrote in the contents of the sale and purchase
agreement deed that the payment regarding the land had been made before
the signing of the deed while the fact that there was no payment. The Notary
should be careful, ensure by asking again that the payment in the valid deed
has been carried out for a sale and purchase agreement in full and proceed
by asking for proof of payment receipts made by the parties if necessary,
facilitating in making receipts of payments made by the parties in order to
safeguard the interests of the parties concerned. Involved in legal actions and
maintain the certainty of the deed made.

In the process of doing the deed, the Notary never read it before the plaintiff
and the plaintiff’s wife. Suddenly the plaintiff and the plaintiff's wife were asked
by the Notary and the defendant to sign the deed. According to the author, in
this case, it is contrary to Article 16 paragraph (1) letter M "In carrying out his
position, the Notary is obliged to read the deed in front of an audience attended
by at least 2 (two) witnesses, or 4 (four) witnesses specifically for making the
Deed testament under the hand, and signed at the same time by the appeared,
witness, and Notary. Law No. 2 of 2014 Concerning the Position of Notary”.

An authentic deed essentially contains formal truths in accordance with what
the parties notify the notary. However, the notary must include that what is
contained in the notary’s deed has been understood and is following the wishes
of the parties, namely by reading it so that the contents of the deed become clear.
Notaries, as well as providing access to information, including access to relevant
laws and regulations for parties signing the deed. The parties can freely agree or
disagree with the contents of the notarial deed to be signed [18].

In the process of doing the deed, the Notary and the defendant suddenly asked
the plaintiff to sign the deed. According to the author, in this case, the Notary in
carrying out his position was contrary to his obligations, namely not protecting
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the interests of the parties involved in legal actions. According to the author,
this action is contrary to Article 16 paragraph (1) letter A which states that
"In carrying out his position, a Notary is obliged to act in a trustful, honest,
thorough, independent, impartial manner and protect the interests of the parties
involved in legal actions”.

According to the author, in carrying out his position, the Notary is also
authorized to conduct legal counseling regarding the deed made, this provision
is regulated in Article 15 paragraph (2) letter E which states that "Notaries are
also authorized to provide legal counseling in connection with the making of
deed” legal counseling should be carried out by a notary relating to the decision
case is to inform that the contents of the deed written by the Notary must be
in accordance with the actual facts, the parties must realize that the deed made
must be in accordance with what the parties wish, for example in the case of a
payment decision for payment of scrap metal then pouring in the deed for the
sale and purchase of scrap metal not for land, in the case of a ruling that the will
of the parties is not a binding agreement for the sale and purchase of land but
what is stated is an agreement binding on the sale and purchase of land according
to the author this occurs due to the lack of a notary’s role in conducting legal
counselling.

Based on the final decision that has permanent legal force, it is stated that the
deed made by the Notary contains legal defects. On the basis of this description,
according to the author, the Notary, in carrying out his position as a general
official doing the deed, has yet to play a role that resulted in the deed being
canceled based on a court decision. In the process of doing a deed, the role of
a notary is needed because, in civil law, a notary is an extension of the state
that is given the authority to do authentic deeds that function as perfect and
binding evidence. Perfect means that the judge does not need other evidence
to decide the case other than based on the intended authentic evidence, while
binding means the judge is bound by authentic evidence unless it can be proven
otherwise.

Based on the problem of the decision case, according to the author, the role of
a notary is needed in doing deeds as long as they are still within their authority
and obligations to guarantee certainty, order, and legal protection, such as by
conducting legal counseling in connection with doing deeds, acting carefully,
impartially and safeguarding the interests of the parties involved. In legal actions,
or even according to the author, the role of a notary is needed which aims to
guarantee legal certainty, such as by asking for proof of payment in an agreement
that will be made between the parties if it has been paid beforehand or a notary
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facilitates if there is no proof of payment between the parties so that problems
such as in cases the decision can be avoided by the Notary as a public official
who does authentic deeds.

Conclusions

The decision of the Supreme Court (4) upheld the juridical reasons at the
cassation level. The plaintiff of the convention can prove the argument for his
claim regarding the bilyet giro (transfer form) not a land payment in the deed of
sale and purchase agreement but for the sale and purchase of scrap metal where
the plaintiff (seller) is an intermediary in the sale and purchase of old goods. The
reasons for the level of review are based on the considerations and judgments of
the judex juris (a judge who examines the application of the law) and judex facti
(a judge who examines the facts of a trial). The novum (new facts) submitted
are in the form of a notarial deed, not new evidence. No oversight of judges or
apparent wrongdoing was found. According to the author, the decision of the
Surabaya High Court (3), which stated that the deed of the sale and purchase
agreement was canceled without mentioning the legal reasons in the judge’s
legal considerations, caused ambiguity because the author identified an error in
substance, namely an error related to the characteristics of an object. The Panel
of Judges should not only declare the cancellation of the deed so that they always
apply the most appropriate law in a case to create quality legal products and
uphold a sense of justice and legal certainty.

The role of the Notary in making the sale and purchase agreement deed was
canceled by the court because the Notary had not played a role, so the sale and
purchase agreement deed was canceled based on a court decision. After all, the
deed of sale and purchase agreement contains legal defects, and the problem is
caused because the Notary does not carry out his role in the form of a series of
behaviors. Certain things must be done, both those which are obligations that
have been regulated and obligations that are supportive in carrying out their
positions as public officials who carry out authentic deeds, which have been
regulated: providing legal counseling in connection with doing authentic deeds.
Deed as stipulated in Article 15 (2) letter (e), act carefully as referred to in
Article 16 (1) letter (a), read the deed in advance in the presence of at least 2
(two) witnesses as referred to in Article 16 (1) letter (m). which has not been
stipulated in the law, the position of a notary performs the role of guaranteeing
certainty of payment in the agreement to be made by a notary, such as by
requesting proof of payment made by the parties or facilitating the preparation of
proof of payment for the parties to avoid problems that will later arise regarding
authentic deed which are made.
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Recommendations

The Panel of Court Judges should not only declare the sale and purchase
agreement deed null and void, but there must be a legal basis for stipulating the
cancellation of the deed made by a notary in the judge’s legal considerations,
both the legal terms in making the deed (formal requirements) or the legal terms
in the agreement (material requirements), in order to consistently apply the best
possible law in a case in order to create a quality legal product, uphold a sense of
justice and legal certainty and can serve as a guideline for a Notary in carrying
out his/her position to avoid canceling the deed he made in order to maintain
legal certainty and interests of the parties (citizens).

The notary in making the deed should play a role by conducting legal counseling
related to the deed to provide information that the deed made is following the
wishes of the parties to the agreement. Act carefully by ensuring the supporting
documents in the deed are by legal events. The notary reads the deed in front of
the parties and 2 (two) witnesses to ensure the wishes of the parties in agreeing,
followed by signing the deed by the parties if the deed is by the wishes of each
party because the parties’ signature signifies an agreement in the deed laws made.
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Abstract

A notary is a public official who has duties and authorities related to making an
authentic deed, in this case, the making of an act and the dissolution of a limited liability
company. A limited liability company is a type of business entity consisting of shares. The
establishment of a Limited Liability Company must meet the requirements specified in the
laws and regulations. The Company’s organs must exist within the Company, including the
Company’s organs, the General Meeting of Shareholders, the Board of Directors and the
Board of Commissioners. Then regarding the dissolution of the company, the dissolution of
the Company must be followed by liquidation. Meanwhile, liquidation is carried out by the
liquidator or curator either based on the decision of the General Meeting of Shareholders
or a court decision. This study aims to analyze the powers and responsibilities of a Notary
concerning the liquidation process of a Limited Liability Company in Indonesia. The
research method used is normative, using secondary data obtained from library research,
including primary, secondary, and tertiary legal sources. The authority of a notary is to
make a deed of the minutes of the first and second General Meeting of Shareholders
and draw up a deed of dissolution of a limited liability company. The responsibilities of
a notary in the liquidation of a limited liability company are regarding the responsibility
Jfor the deed he made and the civil, administrative, and criminal responsibilities. There are
three processes. The first is the General Meeting Shareholders regarding the approval of
the dissolution and the appointment of a liquidator. Second, namely the General Meeting
of Shareholders agenda of approval of the liquidator’s report and the granting of release
and discharge of the liquidator’s responsibilities. Finally, namely the making of a deed of
dissolution of the company by a Notary.

Keywords: notary; limited company; liquidation.
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Anoranisa

Homapiyc — Oepacasna nocadoga ocoba, saxa mae 0006’s13KU ma noHOBANCCHHsL U000
CKAAOAHHS ABMEHMUYHUX NPAGOUUNIS, Y YbOMY SUNAOKY — CKAAOAHHS NPAGOUUNHY MA JiK-
gidauii mosapucmea 3 o6medncenoio gionogioarvricmio. Tosapucmeo 3 obmedcenoo 6iono-
8i0anbHICMI0 — 6UO 20CNO0APCHKO20 MOBAPUCIAA, WO CKAAdAEmbest 3 axyill. Cmeopenis.
mosapucmea 3 00MeNceHol0 GI0N0sI0aIbHICII0 MAE BI0NOGIOAMU BUMO2AM, 3A3HAUCHUM
Y 3axonax ma inwux nopmamuenux axmax. Opeanu KOMNanii NOGUHNI ICHYGAMU 8 KOM-
nauii, ceped imwux, 3azanvii sbopu axuionepis, Pada oupexmopis i Pada ynosnosadce-
nux. Omorce, wWoOo POINYCKY KOMNAHIT, MO 6iH MA€E cYnposoorcyeamucs rixeioayiecro. Ilpu
ybomy NiKeidauia 30ilcioemocs AiKeidamopom abo Kypamopom 3a piuenusm 3azaiviux
30opie axuyionepie abo 3a piwennsm cyody. Memoio 0ocrioncenns € anais nOGHOBANCEIHD
i 6ionosidarvrocmi Homapiycie y npoueci Lixeidayii Komnamii 3 0bmencenor 8ionosioany-
nicmo ¢ Indonesii. 3acmocosano HopmamueHuil Memood 00CIIONCEeHHS i3 UKOPUCTIAHHAM
BMOPUHHUX OAHUX, OMPUMAHUX 13 JTimepamyprux 00CHONcenb, GKIIOUAIOUU NepeuUii,
emopunni U mpemunni npasosi dacepeia. Hazonoweno, wo 00 nosnosaxcenv Homapi-
yca exodumy CKAA0aHHS NPOMOKOLIE nepuux i Opyeux 3azanvhux 300pie axyionepie ma
guUNeNNs AKMie npo JKEI0auin mosapucmea 3 oomexcenoio 6ionogioanviicmio. Bionosi-
oanvricmv Homapiyca npu JKei0auii mosapucmea 3 06Mencenor i0noGidaIbHicmo cmo-
CYEMbCSL BIONOBIOANLHOCN 3 GUUHEHUTE HUM NPABOUUH A UUBLILHOL, adminicmpamuenol
1l Kpuminanvioi gionogioanvinocmi. Icnye mpu npouecu. Ilepwuii — 3azanvii 360pu axyio-
Hepie w00 3ameepodcers POINYCKY ma npusnauenns rikgioamopa. /Ipyeum e, 30xpema,
nopsdox dennuil 3azarvnux 360pie axyionepie w00 sameepoicens 36imy aikeioamopa
ma nadanus pospaxymry i euxonanmns 0006’sa3kie aikeioamopa. Ocmanmin € uuHeHIs
HOMAapiycom akma npo JiKeidauio Komnamii.

Kio4oBi ciioBa: HOTapiyc; TOBapUCTBO 3 0OMEKEHOIO BiANOBIAAIBHICTIO; JIKBiAALIS.
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Introduction

Law in Indonesia is very complex. One of the essential roles in legal traffic is the
subject of law. Legal subjects have a vital role and position in law, especially civil
law because the legal subjects have legal authority. Legal subjects are everything
that has rights and obligations in law. Legal subjects include humans (naturlijke
person) and legal entities (rechtpersoon), one of which is human legal subjects,
namely Notaries, and legal entities, namely Limited Liability Companies.

A notary is a public official who has the duties and authorities related to doing
an authentic deed. This profession is held by people who have graduated from
legal education and already have a license from the government to take legal
actions, including being an official witness to sign an important document. Article
(1) number 1 UUJN states that a Notary is a public official authorized to do
an authentic deed and has other authorities as referred to in this Law or based
on other laws. Article (1) number 7 of the Law on Notary Positions defines a
notary deed as an authentic deed made by or before a notary, according to the
form and procedure stipulated in this law. In the Big Indonesian Dictionary,
Grammatically, a deed is interpreted as a letter of evidence containing a statement
(description, confession, decision, etc.). In contrast, a Notary has the authority to
do an authentic deed in his position. In establishing and dissolution of a Limited
Liability Company, a notary has the authority and responsibility to make and issue
an authentic deed. Article 15 paragraph (1) UUJN Notaries have the authority to
do authentic Deeds regarding all actions, agreements, and stipulations required by
laws and desired by those with interest to be stated in an original Deed, guarantee
the certainty of the date of doing the Deed, save the Deed, provide Grosse, copies,
and quotations of the Deed, all of which are as long as the making of the Deed is
not assigned or excluded to other officials or other people stipulated by law. The
authority of a Notary in making the Deed of establishment and for the liquidation
process of a Limited Liability Company is essential.

Corporate shareholder meetings are often portrayed as torpid affairs, consisting of
uncontested elections and saccharine reports by managers who speak in hushed
monotones [1]. If a serious dispute exists about the composition of the board
or other agenda items, the conflict is played out over weeks of negotiations
and proxy voting prior to the meeting itself. During this pre-meeting period,
shareholders electronically delegate their votes to one side or another or, more
recently, might officially abstain or vote against management’s nominees [2].
Long before meeting day, the outcomes of most questions are known to both sides
except in a small minority of cases [3], so most meetings have low attendance
and generate little news.

So far, the study of sustainability reporting in Indonesia has been done and
focused on its relationship to the company’s financial performance with its various
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corporate variants and relationship to governance issues [4]. A limited liability
company is a type of business entity consisting of shares. A person is said to be
the company owner if he has a share of the amount invested. Article (1) number
1 of Law Number 40 of 2007 provides an understanding of a Limited Liability
Company, namely a legal entity which is a capital partnership, established based
on an agreement, conducting business activities with authorized capital which
is entirely divided into shares and fulfills the requirements stipulated in the law:
this law and its implementing regulations. The Notary must know the making of
this agreement. A deed is made to obtain the Minister of Law and Human Rights
approval before officially becoming a Limited Liability Company [5, p. 22].

According to Simon, liquidation realizes non-cash assets into cash, settling with
creditors, and distributing the remaining assets to ownership groups [6, p. 152].
According to Fuady, company liquidation in English is winding up or liquidation.
The liquidation of a company is an action to dissolve, close, or stop all activities
of a company and settle it and distribute the assets to creditors and shareholders.
Based on the above understanding, it can be concluded that liquidation is a
situation where the partnership a dissolved withsettle obligations to creditors
and share the remaining assets with the owner [7, p. 75].

The establishment of a Limited Liability Company must meet the requirements
specified in the laws and regulations. Meanwhile, liquidation a carried out by
the liquidator or curator either based on the decision of the General Meeting
of Shareholders or a court decision. According to Law Number 40 of 2007
concerning Limited Liability Companies, Article 143 paragraph (1) explains
that the dissolution of the Company does not result in the Company losing its
legal entity status until the completion of liquidation and the liability of the
liquidator an accepted by the General Meeting of Shareholders or the court.
The liquidation process is essential for dissolving a Limited Liability Company
because, in liquidation, it is not only about one or two conditions that must do
completed but through a legal process that laws and regulations have determined.
The dissolution process of the Company must be to the requirements in the laws
and regulations to avoid legal problems in the future. The notary who makes the
deed of dissolution of the Company often does not understand it comprehensively.

The authority and responsibility of a notary in dissolution, which must first
go through a liquidation process, is crucial because it involves the terms and
conditions of the laws and regulations. Therefore, based on this background, it
is deemed necessary to research the authority and responsibility of a Notary
in carrying out his/her duties from the perspective of Indonesian laws and
regulations.
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Based on the brief description above, the researcher wants to raise a problem
formulation as follows, discussion first, what are the powers and responsibilities
of a notary in the liquidation process of a limited liability company. Second, how
is the liquidation process of a Limited Liability Company based on the laws and
regulations in Indonesia.

Materials and Methods

This research will be structured using normative juridical research. Namely,
research focused on examining the application of rules or norms in positive law.
The approach method used in this research is a statutory approach (Statute
Approach), an analytical approach (Analytical Approach), and a conceptual
approach (Conceptual Approach). The data needed to do used in this research
is secondary data. Primary legal materials include the Civil Code, Law Number
40 of 2007 concerning Limited Liability Companies, Law Number 2 of 2014
concerning Notary Positions. Then secondary legal materials include libraries
in the field of law, research results in law, scientific articles, journals, and the
internet. Researchers use the library data collection method by collecting several
books, documents, laws and regulations, scientific works, and other literature.
The legal materials obtained will be analyzed qualitatively.

Results and Discussion

Authority and Responsibilities of a Notary in the Liquidation Process of a
Limited Liability Company in Indonesia

Limited Liability Company, as a legal entity, was established by law so that the
company’s termination must go through a legal process. Three processes must
be passed in the expiration of a Limited Liability Company. First disbandment.
Article 142 paragraph (1) stipulates six reasons for the dissolution of the
company. Since being dissolved, the company cannot take legal actions except
for liquidation. Every outgoing letter must include the word "in liquidation”
behind the company’s name as a notification to third parties. Within 30 days
from the dissolution of the liquidator, the liquidator is obliged to announce it
in the newspapers and state news and after notifying the Minister of Law and
Human Rights. If this a not done, the dissolution of the company does not apply
to third parties, and the liquidator is personally liable for the losses of third
parties. Creditors are given 60 days from the announcement to submit their
claims. If the creditor does not file a claim, even though there are remaining
assets after liquidation, the creditor can file a claim to the district court within
two years from the announcement date.

Furthermore, liquidation or settlement (vereffening). Liquidation is an absorption
word from English liquidation which means determining the amount of debt that
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is not clear, debt settlement, or converting assets into cash, especially to settle
debts. Liquidation means the settlement and termination of the company’s affairs
[8, p. 543].

The actions taken in settlement of the company’s affairs include:

1. Recording and accumulating wealth.

2. Determining the procedure for the distribution of wealth.

3. Payments to creditors.

4. The payment of the remaining assets resulting from the liquidation to
shareholders.

5. Other necessary actions.

After recording the company’s assets and liabilities, the liquidator sells assets
that are not in the form of cash. After all of the company’s assets are turned into
cash, the liquidator pays the creditors. If there is a balance after payment, the
remaining liquidation proceeds are distributed to shareholders proportionally.
Before making payments to creditors and shareholders, the liquidator must
announce the distribution plan, including a detailed list of debts and the payment
plan, in newspapers and the State Gazette. Once announced, there is a grace
period of 60 days for creditors to file objections [9, p. 335].

The last stage is the end of the legal entity status. after the liquidation process is
complete, the liquidator is obliged to account for his duties to the GMS or the
court that appointed him. If the liability is accepted, the liquidator is released
from his responsibility (acquit et de charge). Within 30 days, the liquidator must
announce the liquidation results in the newspaper and notify the Minister. Based
on the notification, the Minister records the end of the legal entity status of the
Company and announces it in the state news, and removes the company name
from the company register. The dissolution of the Company does not result in
the Company losing its legal entity status until the completion of liquidation,
and the accountability of the liquidator is accepted by the GMS or the court, as
stipulated in Article 143 paragraph (1) of the Limited Liability Company Law.

The authority of a notary is to do an authentic deed by the forms and procedures
determined by the laws and regulations in Indonesia. The authority of a notary
in the liquidation process, one of which relates to the making of the Deed of the
General Meeting of Shareholders of the Company regarding the approval of the
dissolution (liquidation) and the approval of the appointment of a liquidator,
this is by article 142 paragraph (1), Article 144 of Law Number 40 of 2007
concerning Limited Liability Companies. Article 142 paragraph (1) letter a,
namely "the dissolution of the Company occurs based on the decision of the
RUPS", and Article 144, namely:
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(1) The Board of Directors, the Board of Commissioners, or 1 (one) shareholder
or more representing at least 1/10 (one-tenth) of the total shares with voting
rights, may submit a proposal for the dissolution of the Company to the RUPS.
(2) The decision of the RUPS regarding the dissolution of the Company is valid if it
is taken by the provisions as referred to in Article 87 paragraph (1) and Article 89.
(3) The dissolution of the Company starts from the time specified in the
resolution of the RUPS.

After the RUPS regarding the approval of the dissolution and the appointment
of the liquidator, it was approved. The Deed of the RUPS a done, and after going
through the process that has been determined, the Notary then does the Deed of
the RUPS regarding the agenda for the approval of the liquidator report as well
as the granting of release and settlement of the liquidator’s responsibilities, this is
by article 152 of the Law—limited Liability Company Act. Then the other notary
authority is to make a deed of dissolution. The deed of dissolution a made after
the first and second RUPS and other processes related to licensing are completed.

The authority is related to the responsibilities. The notary’s responsibilities are
to ensure the correctness, certainty of the date, and content of the deed desired
by the parties, in this case, related to the deed of release of the GMS and Partij
regarding the deed of dissolution of the company. Legal responsibility is a form of
obligation to do something or behave in a certain way not deviate from existing
regulations. The responsibilities of a notary and ensuring the certainty of the date,
the parties, and the contents of the deed, are civil, administrative, and criminal.

The civil responsibilities of the Notary in doing the deed of the RUPS and the
dissolution, namely ensuring the formal and material truth of the parties and
the deed itself. If there is an intentional or unintentional error by the Notary
against the contents of the deed itself which is detrimental to one of the parties,
the sanctions in the form of reimbursement of costs, compensation, and interest
are the consequences that the Notary will receive on the demands of the parties
if the deed he made only has the power of proof as an underhand contract or the
deed becomes null and void by law.

Article 1868 BW determines the limit of a Notary deed that has the power of
proof as an underhand deed. This can happen if:

1. No authority of the public official concerned.
2. Inability of the public official concerned.
3. Defect in shape.

Criminal sanctions that can do imposed on the Notary against the making of the
Deed of the RMS and the dissolution can occur if the Notary commits a crime
related to the deed, including:
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1. Making fake/forged documents and using fake/forged documents (Article 263
paragraphs (1) and (2) of the Criminal Code.

2. Doing Counterfeiting.

3. Include false information in the deed (Article 266 of the Criminal Code).

4. Doing, ordering to do, participating in doing (Article 55 in conjunction with
Article 263 paragraphs (1) and (2) or 264 or 266 of the Criminal Code).

5. Assist in making fake/or falsified documents using fake/falsified documents
(Article 56 paragraph (1) da (2) in conjunction with Article 263 paragraph (1)
and (2) or 264 or 266 of the Criminal Code).

The imposition of a criminal sentence against a Notary does not automatically
become null and void by law. It is not legally correct if there is a criminal
court decision to cancel the notary deed because the Notary is proven to have
committed a criminal act of forgery. Thus, what must be done by those who
will or wish to place a Notary as a convict for a deed made by or before the
Notary concerned, then the legal action that must do taken is to cancel the deed
question through a civil lawsuit [10, p. 100].

Administrative responsibilities a explained in Article 16, paragraph (3) number
11 of the Law on Notary Positions which regulates sanctions for Notaries in
the form of verbal warnings, written warnings, temporary dismissals, respectful
dismissals, dishonorable discharges. Of the several sanctions given to the Notary,
what an included in the administrative sanctions are temporary dismissal,
honorable discharge, and a dishonorable discharge [11, p. 200].

Thus, administrative sanctions and civil sanctions a targeted. The actions
committed by the person concerned and criminal sanctions a targeted, namely the
perpetrator (person) who carries out the legal action. Administrative sanctions
and civil sanctions are reparatory or corrective, meaning to improve a situation
so that it is not carried out again by the person concerned or by another Notary.
Another characteristic, namely Regressive, means that everything is returned to
a state before the violation occurred. In addition to administrative sanctions,
criminal sanctions (cumulatively) can be condemnatory (punitive) or punishing
under specific legal rules. If such a thing happens, the Notary is subject to a
general crime.

Notary as a public official authorized to make authentic deeds, in carrying out his
position can be burdened with responsibility for his actions in making authentic
deeds. Article 16 paragraph (1) UUJN states that in carrying out his position,
a Notary is required to:

a) act reliably, honestly, thoroughly, independently, impartially, and protect the
interests of the parties involved in legal actions;
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b) make a Deed in the form of Minutes of Deed and save it as part of the Notary
Protocol;

c¢) attaching letters and documents as well as the fingerprints of the person
appearing on the Minutes of Deed;

d) issue a grosse deed, a copy of the deed, or a quotation of the deed based on
the minutes of the deed;

e) provide services in accordance with the provisions of this Law, unless there
is reason to refuse it;

f) keep everything about the deed made secret and all information obtained for
making the deed in accordance with the oath/pledge of office, unless the law
determines otherwise;

g) bind the Deeds made within 1 (one) month into books containing no more
than 50 (fifty) Deeds, and if the number of Deeds cannot be contained in one
book, the Deeds can be bound into more than one book, and record the number
of Minutes of Deeds, month, and year of manufacture on the cover of each book;
h) make a list of the Deed of protest against non-payment or non-receipt of
securities;

i) make a list of deeds relating to the will according to the order in which the
deed was drawn up every month;

j) send the list of deeds referred to in letter i or the list of nil relating to the
will to the center of the list of wills at the ministry that administers government
affairs in the field of law within 5 (five) days in the first week of each month
thereafter;

k) record in the repertorium the date of sending the testament list at the end
of each month;

1) have a stamp or stamp containing the state symbol of the Republic of Indonesia
and in the space encircling it the name, position and domicile of the person
concerned is written;

m) read the Deed before the appearers attended by at least 2 (two) witnesses,
or 4 (four) witnesses specifically for the making of a private will, and signed at
the same time by the appearers, witnesses and Notary;

n) accept notary candidate apprentices.

Notaries who do not carry out their obligations according to the UUJN can
be subject to sanctions. Article 4 of the Regulation of the Minister of Law and
Human Rights of the Republic of Indonesia Number 61 of 2016 concerning
procedures for imposing administrative sanctions on Notaries, states:

1. In the event of a violation committed by the Reported Party (Notary) or based
on the results of an examination, the Regional Supervisory Council summons
the Notary concerned.
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2. The Regional Supervisory Council makes the minutes of examination of
the Reported Party and the minutes of the findings of the Notary protocol
examination results.

3. The Regional Supervisory Council submits the report referred to in paragraph
(2) to the Regional Supervisory Council.

4. The Regional Supervisory Council will examine the report as referred to in
paragraph (3).

Legal sanctions can be divided into three types, namely criminal sanctions, civil
sanctions and administrative sanctions. Article 1 number 1 Permenkumham
Number 61 of 2016, states: "Administrative Sanctions are punishments imposed
by authorized officials on Notaries for committing mandatory violations or
fulfilling provisions prohibited by laws and regulations”.

Article 85 UUJN 2004 states that violations by a Notary Public against Article
16 paragraph 1 letter (a to k) may be subject to sanctions in the form of verbal
warning, written warning, temporary dismissal, and honorable dismissal; or
dishonorable discharge.

The above is the authority and responsibility of the notary. A notary who
does not attach letters and documents as well as the fingerprints of the person
appearing on the Minutes of Deed in accordance with the provisions of Article
16 paragraph (1) letter ¢ UUJN can be subject to written sanctions. The notary
who commits the violation is subject to the first written sanction. If within 14
days after being imposed with the first written warning sanction, the Notary has
not resolved the problem, then the Notary is subject to a second written warning
sanction. If within 14 days after being imposed with the second written warning
sanction, the Notary has not resolved the problem, then the Notary is subject
to a third written warning sanction. If up to the third warning the Notary has
not carried out his obligations, the Notary Regional Supervisory Council may
propose a temporary dismissal to the Notary Central Supervisory Council.

Limited Liability Company Liquidation Process in Indonesia

Liquidation must be carried out on a dissolved company, regardless of whether
or not it had conducted business activities or the presence or absence of
assets when it a dissolved. Article 142 paragraph (2) of the Company Law
stipulates, "In the event of the dissolution of the Company, it must be followed
by liquidation carried out by the liquidator”. One of the reasons for dissolution
is that the company has been inactive for three consecutive years, or its assets
have decreased to such an extent that it is impossible to continue the business.
The explanation of article 142 paragraph (2) of the Company Law affirms,
"Different from the dissolution of the Company as a result of the Merger and
Consolidation which does not need to be followed by liquidation, the dissolution

ISSN 2414-990X. Problems of Legality. 2023. Issue 160 275



Pyko, Cynicmandapi, Binmopo P. B. [TosHosaxeHHA ma 0608’a3ku Homapiyca w000 npoyedypul...

of the Company based on provisions of paragraph (1) must always followed
liquidation”. Even if the company is dissolved by law (ipso jure) because the
term has expired, liquidation must do carried out.

Companies that have never conducted business activities must also conduct
liquidation. Even though the company has not yet carried out business activities,
the company may have obligations, both based on agreements and laws and
regulations. Suppose there is a company that has no obligations at all. In that
case, the liquidation is undoubtedly not in the form of payments to creditors
but recording assets, returning assets of other parties in the company’s control.

The author will provide an overview and table regarding the process and stages
in the dissolution and liquidation of a limited liability company.

Dissolution and Liquidation

Limited Company

No. Stages Information Legas Basis

1 |PT RUPS Deed Article 142, paragraph 1,
- approval of dissolution Article 144 of Law No. 40
(liquidation) of 2007 concerning
-Liquidator Appointment B Limited Liability
Approval Companies (Limited

Liability Company Law)

2 | An announcement in 1 Not later than 30 Article 147, paragraph 1
newspaper to creditors and days from the date letter a Limited Company
parties who object to the of dissolution of the |Law
dissolution of PT limited company

3 |Notification to the Minister of | Not later than 30 Article 147, paragraph 1
Law and Human Rights of the |days from the date letter b Limited Liability
Republic of Indonesia of dissolution of the |Company Law
Notes: Limited Liability
The notification letter from the |Company
Minister of Law and Human
Rights of the Republic
of Indonesia will a issued
60 days from the date of the
announcement of the newspaper
(sequence number 2)

4 | The announcement in the State |Not later than 30 Article 147 paragraph 1
Gazette of the Republic of days from the date letter a Limited Liability
Indonesia (BNRI) of dissolution of the |Company Law

Limited Liability
Company
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Law and Human Rights of the
Republic of Indonesia

days from the date
the RUPS receives
the liquidator’s
accountability

No. Stages Information Legas Basis

5 |Revocation of all Limited Can be implemented
Companies licenses after the notification

letter from the

Minister is issued

(sequence number 3)

6 |Settlement of Company Assets |Can be implemented |Article 149 UU PT

after the notification

letter from the

Minister is issued

(sequence number 3)

7 | The announcement in 1 Including the Article 149, paragraph 1
newspaper regarding the plan obligations of letter b Limited Liability
for the distribution of assets the liquidator Company Law
resulting from liquidation. in settlement of
Creditors may file an objection |assets (executed in
to the plan for the distribution of | conjunction with
proceeds from liquidation within |serial No. 5)

60 days from the announcement
date

8 | The announcement in the Article 149 paragraph 1
State Gazette of the Republic letter b Limited Liability
of Indonesia (BNRI) for serial Company Law
number 6, namely regarding the a
plan for the distribution of assets
resulting from the liquidation

9 |RUPS agenda for approval of Article 152 of the Limited
the liquidator’s report as well Liability Company Law
as granting the release and -
settlement of the liquidator’s
responsibilities

10 | The announcement in 1 No later than 30 Article 152 paragraphs
newspaper regarding the final days from the date 3 and 7 of the Limited
results of the liquidation process |the RUPS receives | Liability Company Law

the liquidator’s
accountability
11 |Notification to the Minister of | No later than 30 Article 152 paragraphs

3 and 7 of the Law on
Perseroan Terbatas &

Information from the

judiciary
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No. Stages Information Legas Basis

12 | The Minister notes the end of The client bears Article 152, paragraph
the legal entity status of the BNRI issuance costs |5, paragraph 8 of the
Company and removes the Limited Liability
name of the Company from the Company Law

List Companies. The Minister
announces the end of the legal
entity status of PT in BNRI

When the company a dissolved, it no longer has assets. It must follow the
procedures for dissolution, liquidation, and termination of the legal entity as
regulated by the Limited Liability Company Law. After the process and stages
described in the table above, the final process is making a deed of dissolution
by a notary. Thus, the dissolution and liquidation process has been completed,
reported, and decided by the Law and Human Rights Ministry.

According to Beams [12, p. 625], the main purpose of liquidation is to manage
and settle bankrupt assets. While the conditions underlying the liquidation are:
a) one of the allies wants disbandment;

b) one of the partners dies, and the heirs do not agree to continue the partnership;
c¢) internal disputes between partners;

d) one of the partners is declared bankrupt.

According to Yunus [13, p. 55], the process of dissolving this business includes
two stages, namely:

a. The process of converting existing assets into cash is called the realization process.
b. The process of repaying debts to creditors and repaying the remaining capital
to members is also called the liquidation process.

The liquidation process also refers to government regulation no. 1 of 1998
concerning Amendments to the Law on Bankruptcy. Liquidation process The
liquidation process consists of 3, namely [14, p. 52]:

a. Liquidation directly/at the same time Direct liquidation, namely liquidation
carried out after all assets have been realized. For direct liquidation, it is
necessary to prepare a cash payment schedule if it fulfills at least one of the
following conditions:

1) if there is a deficit partner;

2) if there is cash on hold,;

3) if there is still a non-cash asset balance.

b. Periodic gradual liquidation, namely the liquidation process, is carried out
periodically after realizing non-cash assets. It follows the liquidation procedure
repeatedly until all estimates have no balance.
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c. Phased liquidation with a cash program, namely the liquidation process, is
carried out periodically, where the liquidation list compiled will be the same as the
liquidation in stages periodically. However, it is necessary to make a cash program
before the liquidation list is compiled, showing how cash will do distributed to
shareholders’ allies in the future. In addition, the cash payment schedule in this
method is also somewhat different from liquidation in periodic stages.

According to the procedures for liquidation are:

a. Bookkeeping accounts must be adjusted and closed. The net profit and loss
for the last period are calculated into each capital account, after which it is said
that the partnership is ready to be liquidated.

b. In converting assets into cash (cash), if there is a difference between the book
value and the realizable value that shows the gain or loss, it must be divided
among members according to the profit (loss) sharing ratio. The capital balance
is then used as the basis for settlement.

c. Suppose a situation is found where a member has a debit balance in his capital
account, on the other hand. In that case, he has a receivable from the partnership.
The receivable from the partnership is used to cover the debit balance of the
capital account concerned. Besides, in principle, if a member experiences a deficit,
the other members are obliged to close it first.

d. If cash is available for distribution, it must first a paid in advance to external
creditors; only then will the capital balances of each member be paid.

The stages of liquidation in the event of the dissolution of the company are as
stated in Article 142 paragraph (1) of Law No. 40 of 2007 concerning Limited
Liability Companies ("UUPT"), then Article 142 paragraph (2) letter a of the
Company Law stipulates that after the dissolution of the company due to the
reasons referred to in article 142 paragraph (1) of the Company Law, it must be
followed by liquidation carried out by the liquidator or curator. The following
are the stages of liquidation of a company, as regulated in Article 147 to Article
152 of the Company Law:

a. Stage of Announcement and Notification of Company’s Dissolution Starting
from the date of dissolution of the Company, (Article 147 paragraph (1) of the
Limited Liability Company Law.

b. The Stage of Listing and Sharing of Assets Article 149 paragraph (1) of the
Limited Liability Company Law.

c. Creditor’s Objection Submission Stage (Article 149 paragraphs (3) and (4),
(Article 150 paragraph (1) and (2), and Article 150 paragraph (3), (4) and (5),
(Article 151 paragraph (1) and (2) Limited Liability Company Law).

d. Liquidator Accountability Stage (Article 152 paragraph (1) of the Limited
Liability Company Law).
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The juridical procedures mentioned above ensure the truth and juridical certainty
of the status of a limited liability company. Due to ignorance and negligence
of existing procedures, do not let future legal cases result in losses for both the
notary and the limited liability company.

In the process of dissolving and liquidating a PT, a minimum of two notarial
deeds are required, namely (i) deed of resolution of the shareholders with
the agenda for dissolving the PT and appointing a liquidator and (ii) deed
of resolution of the shareholders with the agenda for approving the report on
the final results of liquidation by the liquidator. The deed with the agenda of
dissolving the PT and appointing a liquidator is reported by the Notary through
the application of the Directorate General of General Legal Administration or
abbreviated as AHU online. The deed with the agenda of the final report on the
liquidation results by the liquidator was carried out manually to the Ministry
of Law and Human Rights of the Republic of Indonesia, manual reporting was
carried out because PTs which were in the process of dissolving could no longer
be accessed on AHU Online [15, p. 115].

As an example of the role of a Notary in the dissolution and liquidation process
of PT PMA is PT XYZ, where PT shareholders domiciled abroad cannot hold
a GMS in Indonesia. The role of the Notary in the dissolution of PT XYZ is as
follows:

a. Make a Notary deed (Deed of Statement of Shareholders’ Decision) made
based on circular resolution dated 22 February 2017 with the agenda of (i)
dissolving PT XYZ as of the circular decision and (ii) appointing the Director
of PT XYZ as liquidator.

b. Report to the Ministry of Law and Human Rights via AHU Online regarding
the dissolution and appointment of a liquidator for PT XYZ.

c. Make a Notary deed (Deed of Statement of Shareholders’ Decision) made
based on circular resolution dated May 14 2019 with the agenda of (i) receiving
the PT XYZ liquidation report and (ii) releasing and releasing the liquidator for
any actions related to the PT liquidation process.

d. Manually sending a letter of notification of the final result of liquidation and
request for the end of the legal entity status of PT XYZ to the Ministry of Law
and Human Rights of the Republic of Indonesia.

So in the liquidation of a limited liability company, the task of a notary is very
important especially in making a deed. Do not let the making of the deed be
legally flawed because it violates the provisions stipulated in the regulations
that the author has explained above. Because it can have an impact and or legal
consequences for a notary, both in terms of civil and administrative sanctions.
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Conclusions

Based on the discussion carried out in previous chapters, conclusions are obtained
as described below:

The authority of a Notary in the liquidation process of a limited liability company
is to do an authentic deed by the forms and procedures determined by legislation.
The authority of a notary is to make a deed of the minutes of the first and second
General Meeting of Shareholders and draw up a deed of dissolution of a limited
liability company. The responsibilities of a notary in the liquidation of a limited
liability company are regarding the responsibility for the deed he made and the
civil, administrative, and criminal liability if the notary intentionally violates
the deed made based on the laws and regulations, adjusting to existing laws in
Indonesia and of course civil law. Article 85 UUJN 2004 states that violations
by a Notary Public against Article 16 paragraph 1 letter (a to k) may be subject
to sanctions in the form of verbal warning, written warning, temporary dismissal,
and honorable dismissal; or dishonorable discharge.

In a liquidation there are several stages, all of which are contained in Law
Number 40 of 2007. In general, the process and stages of the liquidation of a
limited liability company are three processes. The first is General Meeting of
Shareholders regarding the approval of the dissolution and the appointment of
a liquidator. Second, namely the General Meeting of Shareholders agenda of
approval of the liquidator’s report and the granting of release and discharge of the
liquidator’s responsibilities. Finally, namely the making of a deed of dissolution of
the company by a notary. In the process of dissolving and liquidating a PT, the
role of the notary is to draw up two deeds, namely (i) the deed of resolution of
the shareholders with the agenda of dissolving the PT and the appointment of a
liquidator and (ii) the deed of resolution of the shareholders with the agenda of
approving the report on the final results of liquidation by the liquidator.

Recommendations

1. A Limited Liability Company must legally comply with the processes and
stages specified in the laws and regulations if they wish to conduct a dissolution
process. There is a liquidation process that the company must carry out. Notaries,
as public officials authorized to do authentic deeds, must understand and obey the
procedures determined by laws and regulations in making a deed of dissolution.
Due to negligence, the notary will ensnare in legal civil, administrative, and
criminal matters.

2. Notaries in carrying out their authority to make authentic deeds must
comply with Indonesian legal regulations. In addition, stakeholders, in this
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case the company’s organs, must also understand and comply with existing
procedures related to liquidation procedures and requirements and other
processes in accordance with Indonesian laws and regulations. Notaries and
related parties must work together to smooth the liquidation process of a
company.
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Abstract

Debt agreement with land certificate guarantee, the accesoir agreement is a guarantee
agreement by way of installation of Morigage which then for repayment if there is
negligence / default, an auction is carried out as regulated in Law Number 4 of 1996
concerning Mortgage but in this case it is actually used as a sale and purchase between
debtors and creditors. This may cancel the registration of the transfer of land rights that
has been carried out by the Purchaser who was previously the Creditor Party. This study
uses a normative juridical research method and uses a statutory approach, a conceptual
approach, and a case approach. The data sources used are secondary data sources with
primary legal sources, secondary legal sources, and tertiary legal sources. Data analysis
in this study is a qualitative analysis method with deductive reasoning logic.The results
obtained are that the Deed of Sale and Purchase of land rights based on debts and
receivables is considered invalid because it is a form of simulation agreement, which is a
continuation of accounts payable which if the collateral is a plot of land then it should
be the installation of Mortgage Rights. This is based on Article 1131 of the Indonesian
Civil Code and the rules contained in Law Number 4 of 1996 concerning Mortgage
Rights. Another thing that happened was that the making of the Sale and Purchase
Deed was based on the Sale and Purchase Agreement Deed and the Power of Attorney
to Sell which contained legal defects so that it affected its validity. The cancellation
of land rights can be carried out by means of an application through the Head of
the Regency/City Land Office which is then forwarded to the Head of the Provincial
Regional Office as described in Article 125-130 of the Regulation of the State Minister
of Agrarian Affairs/Head of the National Land Agency Number 9 of 1999 concerning
Procedures for Granting and Cancellation of State Land Rights and Management Rights
which are the Implementing Regulations of Government Regulations Number 24 of 1997
concerning Land Registration.

Keywords: transition of land rights; debts; guarantee.
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Anorarist

J0206ip no3uKxu nid 3acmasy 3emervHux Cepmuixamic € 2apanmiinoio yz00010 uLis-
XOM BCMAHOBNEHHS INOMEUH020 NPABA, sKe Osi NOZAUEHHs 8UMOZ Kpedumopa Yy pasi
HEHALeHCHOZ0 BUKOHANNS A00 HEGUKOHANHS 30006 33aib OOPICHUKA PEANi3yembCsl uepes
nposedenns aykuiony, ax ue nepeddaueno 3axonom Ne 4 6id 1996 p. wodo inomeurnux
npag. Aie 6 ybomy 6unadxy 00208ip NOUKU PAKMUUHO BUKOPUCTOBYEMBCSL K 00208ip
Kynieni-npodaxcy midc Gopicnuxamu ma kpedumopamu. Ile dozeonse ynuxnymu pee-
cmpauii nepexody npae na 3emuo, 30UICHeNn0i noKynyem, Skuil paniue 0ye Kpeoumo-
pom. Y uitl pobomi 3acmocosyomsCs HOPMAMUEHT 0PUOUUHT MemOOU J0CHIONCeHHs Ma
saxonodasui, meopemuuii i npaxmuuii nioxoou. Ilpu ubomy euKOPUCMOBYIOMbCsL PisHi
Oacepena — emopuini oxcepeia 0anux nopso i3 NePeUnHUMU 10PUOULHUMU A Mamepi-
AnoHUMU OdCePeNamMit, A MAKONC SMOPUHHI 10pUoUUHi Mamepiarvii dicepera ma mpe-
munmi opuduuni mamepianvii oxcepeia. Ananis 0anux y ubomy 00caioxceni 30iicHeno
3 guKOpucmannam dedyxmuenozo memody. Ompumani pesyrvmamu ceiduams npo me, w0
00206ip KYNieIi-npooaicy npas Ha 3emio Ha 0CHOBI Kpedumopcokoi 3a60pzo8anocmi 66a-
AHCAEMBCSL HeOTUCHUM, OCKIILKU 611 € 6UOOM YOABAH020 NPABOUUNY, SKUL € NPOOOBHCEHHIM
debimopcvioi sabopzosanocmi. kw0 npedmemom 3acmasu € semeivid OLAnKa, mo ue
npu3zeodums 00 6UHUKHEHHS Y 3acmagodepycamens inomeunux npas. Ile rpynmyemvcs
na cmammi 1131 I[usinvnozo xodexcy Indonesii ma nopmax, wo micmamvcs 6 3axomi
Ne 4 6id 1996 p. npo inomeuni npasa. Ille oona npobrema, sxy docrioxceno, cmocy-
EMbCst 0hopMaeHHs 002060pY KYNiGHi-npooaxcy Ha nidcmasi 002060pY KYnieii-npooaxcy
ma dosipenocmi na npooajic, 10PUUUIi HeQoLiKU AKUX 6NIUnYIU Ha ix diticnicmy. Any-
JIOBAHHS NPAB 1A 3eMII0 MOJIce Oymu 30iICHEHO ULAAXOM NOOANHS 3AsI6U YePe3 KePieHUKA
3eMENbHOZ0 YNPABIIHHA PEZeHMCMEA,/ MICLK020 YNPAGLIHH, SKe NOMIM HAOCULAEMbCS
KepiBHUKY Pezionaibi020 YNPasiinius nposinuil, ax ue susnaueno y cmammsx 125—-130
Peznamenmy Minicmpa azpapnux cnpas/Kepisnuxa Hayionanvnozo 3emenvnozo azenm-
cmea Ne 9 6id 1999 p. wodo npouedyp nadanus 1 anyI08aAHHS NPAG HA OEPICABHT 3eMi
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ma npag ynpasuinns, SKi € IMNIeMEeHMAUiHUMU NOCMAH08AMU YPLO0060i NOCMAHOGU
Ne 24 6i0 1997 p. w000 peecmpauii semi.

Kmouosi cioBa: nepexij mpas Ha 3eMJII0; OOPIU; TapaHTis.
Introduction

Acquisition of land rights is more often done by transferring rights (transfer
of rights). The transfer of land rights can occur due to 2 (two) things, namely
legal actions and legal events. Transfer of land rights due to legal actions is a
transfer of land rights that occurs due to legal actions carried out by the parties
intentionally and consciously to make the transition. Legal actions that cause
the transfer of land rights include buying and selling, exchanges, grants, income
within the company, and distribution of joint rights. The transfer of land rights
due to a legal event, namely the transfer of rights that occurs due to the death
of a person, this results in a transfer of rights automatically due to a legal event
of death which underlies the occurrence of land rights to the heir [1].

Buying and selling is a form of transfer of land rights, according to Article
1457 of the Indonesia Civil Code, it is an agreement, by which one party binds
himself to surrender an object, and the other party to pay the price that has been
promised. Buying and selling, which was formerly known as the real principle,
occurs when there is levering or delivery of goods. Then in the provisions of
Article 1458 of the Indonesian Civil Code it is explained that "buying and
selling is considered to have taken place between the two parties when they have
reached an agreement regarding the goods and price, even though the goods have
not been delivered or the price has not been paid”.

The provisions above explain that buying and selling has occurred since there
was an agreement. If this understanding is associated with a transfer of land
rights, then there is one party who surrenders his land to another party by paying
the agreed price. The transfer of rights through buying and selling is carried out
before the Land Deed Making Official, where the Land Deed Making Official
makes an authentic deed and registers it with the National Land Agency to
change the ownership of the land in the land certificate.

The granting or determination of land rights included in any resolution of land
disputes is intended as an effort to guarantee legal certainty for the holders
of their rights. In order to guarantee legal certainty which is one of the main
objectives of the Basic Agrarian Law, the Law instructs the government to carry
out land registration in all Indonesian territories that is Rechskadaster in nature,
meaning that the aim is to guarantee legal certainty and certainty of their rights
as stipulated in Article 19 of the Law Basic Agrarian Law [2].
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The problem that usually occurs in the community is that there is a practice
of buying and selling land that originates from debts and receivables both
verbally and in writing. The party giving the loan (creditor) usually asks for a
guarantee to guarantee the debt of the borrowing party (debtor), but there are
also creditors who do not have good faith come directly to the Notary to make
a deed of the Sale and Purchase Agreement which is then made by the notary a
Power of Attorney. Selling in order to continue the buying and selling process.
Making a sale and purchase agreement deed aims to temporarily protect the
parties from default, while the selling power of attorney is intended for the
benefit of the creditor to continue the buying and selling process. The creditor,
on the basis of the Sale and Purchase Agreement and the Power of Attorney to
sell, then comes to another Notary as the Official for Making the Land Deed to
make a Sale and Purchase Deed as well as the process of transferring the name
from the previous right holder, namely the seller/debtor to being on behalf of
the buyer/creditor.

Based on the description of the background above, the authors formulate several
problems, as follows:

1. What is the validity of the transfer of land rights based on debts guaranteed
by land certificates?

2. How is mechanism of return the land rights towards transfer of land rights
that canceled by the court?

Materials and Methods

The method used in this study is the normative juridical method, a process
for finding legal rules, legal principles and legal doctrines to answer the legal
issues faced. The approach method that the author uses in this study is the
Legislative Approach, Conceptual Approach, and Case Approach. The data
sources used are secondary data sources with primary legal sources including
the Indonesian Civil Code, Law Number 5 of 1960 concerning Basic Agrarian
Regulations, Government Regulation Number 24 of 1997 concerning Land
Registration; secondary sources of legal materials include literature in the
field of law, research results in the field of law, scientific articles, journals
and the internet; Tertiary legal material sources include legal dictionaries,
encyclopedias, magazines, newspapers, and other sources that support this
research and have correlations to support this research. The data analysis
that the writer uses in this study is a qualitative analysis method with logical
deductive thinking.
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Results and Discussion

The Validity of The Transfer of Land Rights based on Debts Guaranteed by
Land Certificates

An agreement according to Article 1313 of the Indonesian Civil Code is an act
by which one or more people bind themselves to one or more people. The word
"agreement” in general can have a broad and narrow sense. In a broad sense, an
agreement means any agreement that gives rise to legal consequences as desired
(or deemed desired) by the parties, including marriages, marriage agreements
and others. Meanwhile, agreements in the narrow sense are only aimed at legal
relations in the field of property law, as referred to in Book III BW (Burgerlijk
Wetboek).

The agreement or agreement (overeenkomst) referred to in Article 1313 of the
Indonesian Civil Code only occurs with the permission or will (toestemming) of
all those related to the agreement, namely those who entered into the agreement
or agreement concerned. From the above statement it can be concluded that
the agreement gives rise to achievements of the parties to the agreement.
Performance is an obligation that must be fulfilled and carried out by one party
(debtor) to another party (creditor) in the agreement.

The form of the agreement is divided into 2 (two) types, namely (1) a written
agreement is an agreement made by the parties in written form, and (2) an oral
agreement is an agreement made by the parties in oral form (enough agreement
of the parties) [3]. The agreement has the following elements:

a. There are parties that are the subject, at least two parties and each of them
can consist of people with people or people with legal entities or legal entities
with legal entities. Thus it is impossible to say that there is an agreement if there
is only one subject.

b. There is an agreement between the parties. The agreement is described as a
statement of the will of the parties that complement each other. The agreement
is formed through offers submitted by the parties which then meet at one point.
c. There are objects that are a things. The object of the agreement is property
that can be traded.

d. There is a purpose that is material (regarding wealth). In other words, the
agreement intends to transfer rights to property which is the object of the
agreement.

e. There is a particular form, spoken or written. Based on the principle of freedom
of contract or partij autonomy, actually agreements can be made verbally so that
they are known as oral contracts, they can also be in written form unless the
law stipulates otherwise, which in theory are known as formal contracts such
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as peace contracts, land guarantee contracts, company establishment contracts,
limited grant agreement [4].

According to Article 1320 of the Indonesian Civil Code, an agreement requires
four conditions:

a. Those who bind themselves should agree.

b. It should be proficient in making an agreement.

c. It should regard a certain thing.

d. It should have a lawful cause [5].

The first and second conditions are called subjective conditions because they
involve the parties entering into an agreement. The third and fourth conditions
are called objective conditions, because they involve the object of the agreement.
If the first and second conditions are not met, then the agreement can be
cancelled. If the third and fourth conditions are not met, then the agreement is
null and void, meaning that from the beginning the agreement was deemed to
have never happened.

An agreement can cause a transfer of land rights. One way of transferring land
rights is by buying and selling. But the problems related to buying and selling
land that often occurs in Indonesian society originate from debt agreements,
such as the case that occurred in Dompu Regency, West Nusa Tenggara, in the
Supreme Court Decision Number 1615K/Pdt/2020. The essence of the problem,
in this case, is that the Plaintiff, in this case the debtor/seller, stated that he felt
disadvantaged because the Defendant, in this case the creditor/buyer, committed
an unlawful act against the verbal debt agreement that had been mutually agreed
upon. The verbal credit agreement states that the Plaintiff received a loan from
the Defendant to pay off the remaining credit at PT. Bank Rakyat Indonesia
(BRI) as evidenced by a credit repayment slip. That after guaranteeing the debt
at PT. BRI in the form of a certificate of land owned by the Plaintiff was issued,
the Defendant requested it as collateral for the payment of the Plaintiff’s debt
to the Defendant.

That a few days after the oral debt agreement, the Defendant unilaterally went to
the Notary’s office which in this case was Co-Defendant III to draw up a Power
of Attorney to Sell and a Deed of Agreement on Sale and Purchase. Whereas
after the issuance of the Power of Attorney to Sell and the Deed of Agreement
on Sale and Purchase by Co-Defendant III, Defendant visited the Plaintiff to
sign the letters. Due to the Plaintiff’s ignorance of these letters, the Plaintiff
continued to sign the letters submitted by the Defendant. Whereas on the basis
of the Power of Attorney to Sell and the Deed of Binding Sale and Purchase, the
Defendant came to another Notary/ Land Titles Registrar (PPAT) office where
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in this case Co-Defendant IV made a Sale and Purchase Deed which was then
issued by Co-Defendant IV a Sale and Purchase Deed along with the process of
transferring the name of the Land Certificate originally on behalf of the Plaintiff
became on behalf of the Defendant. Whereas accordingly, there is an indication
of an unlawful act by the Defendant over the verbal debt and credit agreement
previously agreed with the Plaintiff.

Whereas in the principal case described above, the debtor/seller sued the
creditor/buyer by co-defendant Notary who in this case issued the Power of
Attorney to Sell and Deed of Sale and Purchase Agreement, PPAT which in this
case issued the Deed of Sale and Purchase, and the Land Agency Dompu District
National Office, which in this case crossed out the name of the right holder in
the land certificate.

The agreement recognizes 5 (five) important principles, namely:
a. Principle of Freedom of Contract

This freedom of contract is stated in Article 1338 paragraph (1) of the Indonesian
Civil Code which reads: "All agreements made legally apply as laws for those
who make them". The scope of the principle of freedom of contract, according
to Indonesian contract law, is:

1) Freedom to make or not to make agreements;

2) The freedom to choose the party with whom he wants to agree;

3) The freedom to determine or choose the cause of the agreement to be made;
4) Freedom to determine the object of the agreement;

5) Freedom to determine the form of an agreement;

6) The freedom to accept or deviate from the provisions of the law is optional
(aanvullend optional).

b. Principles of Consensualism

An agreement generally occurs when a conformity of will that satisfies certain
conditions constitutes a legally valid contract. The principle of consensual can
be concluded in Article 1320 paragraph (1) of the Indonesian Civil Code. The
article stipulates that one of the conditions for a valid agreement is the existence
of a word of agreement between the two parties.

c. Principle of Legal Certainty (Pacta Sunt Seroanda)

Article 1338 paragraph (1) of the Indonesian Civil Code states that "All
agreements made legally apply as laws for those who make them”, which means
that agreements made by the parties have binding legal force. The principle of
pacta sunt servanda requires that judges must respect and must not intervene
in the substance of the contract made by the parties like a law. If there is a
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dispute in the implementation of the agreement, the judge with his decision can
force the violating party to carry out his rights and obligations according to the
agreement.

d. Principles of Good Faith

The principle of good faith is contained in the provisions of Article 1338
paragraph (3) of the Indonesian Civil Code which reads: "Agreements must
be implemented in good faith.” Good faith which is called te goeder trouw in
Dutch, which is often also translated as honesty, can be divided into 2 (two)
types, namely: (1) Good faith when entering into an agreement; and (2) Good
faith when carrying out the rights and obligations arising from the agreement.
An agreement carried out in good faith or not will be reflected in the actual
actions of the parties in implementing the agreement, so that even though good
faith lies in the human heart which is subjective in nature, good faith can also
be measured objectively.

e. Principles of Personality.

The principle of personality is contained in Article 1315 of the Indonesian
Civil Code which reads: «In general a person cannot enter into an agreement
or agreement other than for himself», and Article 1340 of the Indonesian Civil
Code which reads: "An agreement only applies between parties — the party that
made it". However, this provision has exceptions as introduced in Article 1317
of the Indonesian Civil Code which states: "An agreement can also be entered
into for the benefit of a third party if an agreement is made for oneself, or a gift
to another person, contains such a condition.” Meanwhile, in Article 1318 of the
Indonesian Civil Code, it does not only stipulate agreements for oneself, but also
for the interests of the heirs and for those who obtain rights from them.

There are 5 (five) ways for conformity of statements of intent to occur, namely:
a. Perfect and written language.

b. Perfect language orally.

c. Imperfect language as long as it is accepted by the opposing party.

d. Causal sign language can be accepted by the other party.

e. Silence or silence, but as long as it is understood or accepted by the other
party [6].

Agreements made in written form will be contained in a deed. A deed is a signed
letter containing events which form the basis of a right or engagement, which
was made from the outset on purpose for proof. The deed has 2 (two) important
functions, namely (1) the deed is a formal function which means that a legal act
will be more complete if a deed is made; (2) the function of evidence, namely
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the deed as a means of proof where the deed made by the parties bound in an
agreement is intended for proof at a later date. According to Article 1868 of the
Civil Code, it is explained that "an authentic deed is a deed made in the form
determined by law by or before a public official who is authorized to do so at
the place where the deed was made”. An authentic deed is a binding evidence,
the truth of the things written in the deed must be recognized by the Judge,
that is, it must be considered true as long as the truth is there is no other party
who can prove otherwise [7].

According to Article 1867 of the Indonesian Civil Code, deeds can be classified
into 2 (two) types, namely:
a. Underhand deed

An underhand deed is a deed made not in the presence of an authorized official
but made and signed by the parties themselves who entered into an agreement.
If a private deed is not denied by the parties, then the underhanded deed has the
same evidentiary power as an authentic deed as long as the parties acknowledge
and do not deny the truth of what is written on the underhanded deed as stated
in Article 1857 of the Indonesian Civil Code.

b. Authentic deed

An authentic deed according to Article 1868 of the Indonesian Civil Code,
namely "an authentic deed is a deed made in a form determined by law by or
before a public official who is authorized to do so at the place where the deed was
made”. An authentic deed is a binding evidence, the truth of the things written
in the deed must be recognized by the Judge, that is, it must be considered true
as long as the truth is there is no other party who can prove otherwise.

Article 1 paragraph (1) Law Number 2 of 2014 concerning Amendments to Law
Number 30 of 2004 concerning the Office of a Notary and Article 1 paragraph
(1) Government Regulation Number 24 of 2016 concerning Amendments to
Government Regulation Number 37 of 1998 concerning Regulations The position
of Official for Making Land Deeds states that Notary and PPAT are general
officials who are authorized to make authentic deeds.

There are 2 (two) requirements regarding the validity of an authentic deed made
by a Notary/PPAT, including:
a. Material Requirements

Concerning material requirements, a deed must meet the legal requirements of
an agreement as stipulated in the provisions of Article 1320 of the Civil Code
described above.
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b. Formal Requirements

The formal requirements for an authentic deed state that the form of an authentic
deed based on the provisions of the Head of Agency Regulations National Land
Affairs Number 8 of 2012 if the PPAT deed and Article 38 of Law Number 2 of
2014 concerning Amendments On Law Number 30 of 2004 if the Notary deed.

An authentic deed can be considered "legally disabled” if it does not fulfill the
material and/or formal requirements as described above, and as a consequence,
the deed can be canceled or null and void by law.

Based on the case data "The plaintiff is paying off the remaining credit deposits
at the Woja Unit Office of PT. Bank Rakyat Indonesia (PERSERO) Tbk.
Dompu Branch Rp. 40.000.000 (forty million rupiah), get a temporary money
loan from Defendant I with an oral agreement will be returned in the amount
of Rp. 50,000,000 (fifty million rupiah) with the condition that the Certificate
of Ownership Number 569 in the name of MARIAM (Plaintiff) is held by
Defendant I as the Collateral”.

According to the author, if this is related to the description regarding the legal
principle of the agreement, based on the provisions of Article 1338 paragraph
(1) of the Indonesian Civil Code which states that "all agreements made legally
apply as laws for those who make them". The word "all” in the article indicates
that everyone is free to make agreements. Freedom in making an agreement is
not absolute, but there are certain limitations that have been determined by
laws and regulations. The parties still have limitations as stipulated in Article
1337 of the Indonesian Civil Code, namely to pay attention to law, decency and
public order. This makes the parties in this case freely make and determine the
contents of the agreement as long as it does not conflict with the law, decency
and public order.

Based on data on the legal considerations of the Dompu District Court judge
who stated that "in line with the Jurisprudence of the Supreme Court of the
Republic of Indonesia Number 3309 K/Pdt/1985 dated 29 July 1987 explained
that "The Authorized Recipient who becomes the Buyer in underhand sales on
the threat of cancellation, whether the purchase is made by themselves as well as
by intermediary persons, the authorities regarding the goods they are authorized
to sell. The purpose of the ban is actually so that the recipient of the power of
attorney does not abuse the power of attorney for his benefit. This kind of legal
action (authorization) is contrary to the principle of "contrary to the public
interest (Van Openbare Orde)" because if the sale of collateral is not carried out
voluntarily it must be carried out in public by way of auction according to local
customs so that the authorization of sale like this is null and void by law".
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According to the author, the data on the legal considerations of the judges
at the Dompu District Court above are related to the provisions of Article
1338 paragraph (1) of the Indonesian Civil Code concerning the principle of
freedom of contract and the principle of pacta sunt servanda juncto Article
1320 of the Indonesian Civil Code concerning the terms of the validity of an
agreement in which the parties freely make the agreement must pay attention
to the limitations related to the freedom to determine the contents of the
agreement compatible with Article 1337 of the Indonesian Civil Code so that the
agreement contained in the deed can be said to be valid and legally enforceable.
The provisions of Article 1337 of the Civil Code which state that "a cause is
prohibited, if the cause is prohibited by law or if the cause is contrary to decency
or public order” is an explanation regarding one of the conditions for the validity
of an agreement, namely a cause (causa) which is lawful as stated in Article 1320
of the Indonesian Civil Code [8].

According to the author, this is compatible with the description of the terms of
the validity of the agreement in which the conditions for a lawful cause (causa)
are an objective condition of the agreement so that if these conditions are not
fulfilled it can result in the agreement being null and void, meaning that from
the start the agreement was deemed to have never happened. The cancellation of
the deed of Power of Attorney to Sell according to the judge’s considerations at
the Dompu District Court based on the Jurisprudence of the Supreme Court of
the Republic of Indonesia Number 3309 K/Pdt/1985 has actually been regulated
in the provisions of Article 1470 of the Indonesian Civil Code which states that
"Likewise, with the threat of cancellation, it is not may become buyers in private
sales, whether the purchase is made by themselves or through intermediaries:
attorneys, insofar as the goods are authorized to them to be sold”, because of
that reason, the cause of making the agreement contained in the deed of Power
of Attorney has been contrary to law and public interest.

According to the author, the deed of Power of Attorney to sell which was
declared null and void inflict in the cancellation of the sale and purchase
preliminary agreement deed and the sale and purchase deed as well as the
registration of the transfer of land rights at the Dompu Regency Land Office.
The deed of Sale and Purchase Preliminary Agreement in this case becomes
null and void because that deed is used as the basis for making the deed of
the Selling Power of Attorney which is proven with the order number of
establishment the deed of the Selling Power of Attorney after the number
of the deed of the Sale and Purchase Agreement deed, and made at the same
Notary and on the same date. Then the Deed of Sale and Purchase made by
another PPAT was declared null and void because it was made based on the
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deed of the Sale and Purchase Preliminary Agreement and the Deed of Power
of Attorney.

Based on data from the legal considerations of the Mataram High Court judge
Number 130/PDT/2019/PT. MTR which stated that "Considering, that initially
between the Appellant, originally Defendant I, and the defendant appeal, there
was a debt-receivable legal relationship, the Appellant originally stated that
the defendant appeal had debt with the Appellant, originally Defendant I, but
did not explain in detail when the debt occurred, when the defendant appeal
returned/paid his debt to the Appellant, originally Defendant I, it was also
unclear whether the amount owed was Rp. 40.000.000 (forty million rupiah)
or Rp. 50.000.000 (fifty million rupiah)”, so the Mataram High Court judge
decided to cancel the decision of the Dompu District Court dated 29 May 2019
Number 23/Pdt.G/2018/PN.Dpu which the appeal was filed for and stated that
the plaintiff’s original appeal was unacceptable (Niet Ontvankelijke verklaard).

According to the author of the legal considerations of the Mataram High Court
judge above, consider what actually happened between the parties was a sale
and purchase agreement because the Plaintiff in his lawsuit did not explain in
detail when the debt agreement occurred, when the Plaintiff returned/paid his
debt to the Appellant, originally Defendant I, and the amount owed. These legal
considerations, if related to the description of the Sale and Purchase Agreement,
are based on the provisions of Article 1458 of the Indonesian Civil Code which
reads "Buying and selling is considered to have taken place between the two
parties, as soon as the people reach an agreement regarding the goods and the
price, even though the goods it has not been submitted and the price has not
been paid” [9], in this case, what was agreed upon by the Plaintiff was not a
sale and purchase agreement but a debt and credit agreement so that the sale
and purchase was deemed not to have occurred because an agreement was not
reached.

The legal considerations of the judge of the High Court which are then related
to the description of the Sale and Purchase Preliminary Agreement, which is a
preliminary agreement before the sale and purchase deed is made as a condition for
the transfer can be made for several reasons, namely (1) payment cannot be made
to the object in full or paid off; (2) administrative files in the form of letters/object
documents cannot be completed; (3) the parties, sellers or buyers, cannot control
the object; and (4) considerations regarding the value of the object being traded for
which there is still no agreement between the parties [10]. In this case, Defendant
I as the Buyer has submitted full payment to Plaintiff as the Seller and the Seller
has submitted documents of ownership of the object to the Buyer, then in terms
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of documents, the ownership of the object has been registered in the name of the
Seller. In such a situation, a sale and purchase deed should be made immediately
without making a sale and purchase agreement deed in advance for the purposes
of transitional registration at the local Regency/City Land Office. Taking into
account this description, according to the author, the legal considerations of the
Mataram High Court judges were inappropriate and not based on law.

Based on data from the legal considerations of Supreme Court judges Number
1615K/Pdt/2020 "Considering, after carefully examining the cassation
memorandum on October 21 2019 it was linked to judex factie considerations,
in this case, the Mataram High Court which annulled the decision of the Dompu
District Court there was an error in applying the law, with the consideration
that the a quo case between the Plaintiff (Mariam) and Defendant I (Eni Riani)
was regarding the Plaintiff’s loan of Rp. 40.000.000.00 (forty million rupiah) to
the Defendant with a guaranteed title certificate in the name of the Plaintiff
(Mariam), by because what happened was debts agreement with a guarantee,
then the sale and purchase carried out by Defendant I and Co-Defendant IV
on behalf of the power of attorney to sell the disputed object belonging to the
Plaintiff which was used as collateral for the loan was invalid".

According to the author, the legal considerations of the Supreme Court judges
are compatible with the provisions of Article 1335 of the Indonesian Civil Code
which explains that "an agreement without cause, or made based on a false or
prohibited cause, has no force” so the judge decides on the PPJB Deed, The deed
of power of attorney to sell and the deed of sale and purchase and the write-off
of the right holder in the certificate are declared null and void because a cause
in the sale and purchase agreement drawn up and stated in the deed is not a real
cause (simulated cause).

The land sale and purchase agreement and debt agreement with land collateral
are agreements that have different constructions and are mutually independent
because the two agreements are the main agreements. The debt agreement
according to the provisions of Article 1754 of the Indonesian Civil Code is an
agreement whereby one party gives the other party a certain amount of goods
that have been used up due to usage, with the condition that the latter party will
return the same amount of the type and the situation is the same. Meanwhile,
the sale and purchase agreement according to the provisions of Article 1457 of
the Indonesian Civil Code is an agreement by which one party binds himself to
deliver an item, and the other party to pay the promised price [11].

Taking into account the explanation of the sale and purchase agreement and
debt agreement above, there are very clear differences regarding the rights and
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obligations of the parties. In the sale and purchase agreement there is a seller
who has the obligation to deliver an item and the buyer who has the obligation
to pay the price of the item in money, while the rights of the parties are contrary
to their obligations where the seller’s right is to receive payment from the buyer
and the buyer’s right i.e. receiving goods that have been paid for.

The debt agreement is different from the sale and purchase agreement, in
that in the debt agreement there is a party receiving the loan (debtor) and a
party providing the loan (creditor). According to J. Satrio, explained that the
engagement as a legal relationship has 2 (two) aspects, namely the aspect of
assets (in terms of rights), which is in the form of claims owned by the creditor,
and the aspect of liabilities (in terms of liabilities), which is in the form of debts
that must be paid by the debtor. In terms of passivity, people distinguish between
schuld and haftung. Schuld is the performance obligation (debt), while haftung
is the juridical responsibility [12].

Based on this description, the debtor in the debt agreement is not only obliged
to fulfill the achievement (schuld) but also must have a guarantee (haftung) to
ensure the implementation of these obligations as explained in Article 1131 of
the Indonesian Civil Code which states that "all goods movable and immovable
belonging to the debtor, both existing and future, shall serve as collateral for the
debtor’s individual agreements”. This confirms that the rights and obligations
arising from the debt agreement are not owned by each party, the debtor only has
the obligation to pay his debts, while the creditor only has the right to collect
his receivables.

According to the author, taking into account the description above, where there
is a false reason in making a sale and purchase agreement, this affects the validity
of the Sale and Purchase Deed which is an authentic deed, resulting in the Sale
and Purchase Deed originating from a debt agreement with collateral in the
case of a Supreme Court Decision Number 1615K/Pdt/2020 becomes null and
void and has no legal force. The cancellation of the sale and purchase deed is
due to one of the legal requirements for an authentic deed, namely the material
requirements are not met. The validity of an authentic deed is largely determined
by the truth regarding the events written in the deed because a deed is a writing
that contains a legal event that is then signed by the parties and used as evidence
in the event of a dispute.

Mechanism of Return the Land Rights towards Transfer of Land Rights that
Canceled by the Court

The Indonesian National Land Agency, Badan Pertanahan Nasional (BPN) is
mandated to administer the entire land base of Indonesia according to Agrarian
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Law no. 5/1960. This law serves as the basis for defining and classifying land
as public (state) land or private land, and for allocating land for large-scale
plantations such as rubber, coffee, and tobacco, with a more recent emphasis on
converting forest areas into oil palm plantations [13]. During the Dutch colonial
rule and the early independence era, land governance in Indonesia was based on
indigenous customary tenure (adat), which varied between different regions of
the country. One of the most important land governance legislations during the
postindependence era was the Basic Agrarian Law (UUPA), which was enacted
in 1960 and later complemented by a number of other laws, regulations, and
decrees [14].

The National Land Agency (BPN) is a government agency that is given the
authority, duties, functions, and responsibilities to organize governance in the
agrarian and spatial planning sector as formulated in Article 33 paragraph (3)
of the 1945 Constitution of the Republic of Indonesia which is based on the
conception that all land is the land of the Indonesian nation as a gift from God
Almighty. The stage after the sale and purchase deed for the transfer of land
rights is that the Land Deed Making Officer (PPAT) is tasked with registering
the transfer of rights to the National Land Agency no later than 7 (seven)
working days. From the registration of the transfer of land as a result of the sale
and purchase, the resulting output is a land certificate that has been renamed
with the name of the new right holder, so that the legal action applies in strong
evidence as stated in Article 32 Paragraph (1) of Government Regulation
Number 24 of the Year 1997 that:

"A certificate is a letter of proof of rights which is valid as a strong means of
proof regarding the physical data and juridical data contained therein, as long
as the physical data and juridical data are due to the data contained in the
measurement letter and land title book in questio”.

Gustav Radbruch put forward 4 (four) fundamental things related to the
meaning of legal certainty, namely:

a. That the law is positive, means that the positive law is legislation.

b. That the law is based on facts means that it is based on reality.

c. That facts must be formulated in a clear way so as to avoid mistakes in
meaning, besides being easy to implement.

d. Positive law should not be easily changed [15].

The next provision in Article 32 paragraph (2) of Government Regulation
Number 24 of 1997 states that "In the event that a certificate has been legally
issued on a parcel of land in the name of a person or legal entity who has
acquired the land in good faith and actually controls it, then the Others who feel
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they have rights over said land can no longer demand the exercise of said rights
if within 5 (five) years from the issuance of the certificate they do not submit
a written objection to the certificate holder and the Head of the Land Office
concerned or do not file a lawsuit against the Court regarding land tenure. or
the issuance of the certificate”, meaning that the certificate of land rights can
still be challenged by other interested parties who feel they have been harmed.

The transfer of land rights is the transfer or transfer of land ownership that
originally belonged to a person or group of people to another community. The
transfer of land rights regulated in the provisions of Article 37 paragraph (1)
of Government Regulation Number 24 of 1997 concerning Land Registration
states as follows:

"Transfers of land rights and ownership rights to apartment units through buying
and selling, exchange, grants, entry into the company and other legal acts of
transferring rights, except for the transfer of rights through auctions, can only
be registered if proven by a deed drawn up by the PPAT who is authorized
according to the provisions of the applicable laws and regulations”.

Based on these provisions, the types of transfer of rights can occur due to
buying and selling, exchange, grants, income within the company, transfer of
rights through auctions, and other transfers of rights. Transfer of other rights
can be in the form of distribution of joint rights, granting of building use rights,
usufructuary rights, auctions, granting of mortgage rights and inheritance.

The process of land registration related to the transfer of land rights that has
been completed and the land certificate issued, if there is falsification in the
authentic deed, it can cause material or immaterial losses, if the certificate has
changed its name, it must be canceled to provide legal certainty to the holder of
the certificate of land rights [16]. This is similar to the Supreme Court decision
case number 1615K/Pdt/2020 where the authentic deed which forms the basis
of a transfer of land rights is canceled by a court decision that results in the
cancellation of the transfer.

Regarding the return of land rights to the transfer of land rights that were
canceled by the court, the provisions of Article 55 paragraphs (1) and (2) of
Government Regulation Number 24 of 1997 state that:

"(1) The Court Registrar is obligated to notify the Head of the Land Office
regarding the contents of all Court decisions which have obtained permanent
legal force and decisions of the Head of Court which result in changes to the data
concerning land parcels that have been registered or apartment units to be recorded
in the relevant land book and as far as possible on certificates and other lists.
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(2) The recording as referred to in paragraph (1) can also be carried out at the
request of an interested party, based on an official copy of the Court’s decision
that has permanent legal force or a copy of the decision of the Head of the Court
concerned submitted by him to the Head of the Land Office".

Based on the provisions above, when associated with the Supreme Court decision
number 1615K/Pdt/2020 which states that the deletion of the Name of the
Rightholder in the Certificate of Property Rights (SHM) Number 569 of 2006
from Mariam /Plaintiff to Eni Riyani/Defendant is invalid and has no legal force
because the Sale and Purchase Deed which became the basis for the transfer
of land rights was declared invalid and null and void, the Court Registrar is
obliged to notify the Head of the Dompu District Land Office the contents of
all decisions to be recorded in the land book. The registration of the cancellation
of the transfer of land rights on the certificate of land rights can also be carried
out by interested parties in this case, namely the Plaintiff by submitting an
application to the Dompu District Land Office and attaching an official copy of
the Court Decision.

Conclusions

1. The validity of the Deed of Sale and Purchase of land rights based on debts
according to Article 1868 of the Indonesian Civil Code, a deed in order to be said
to be an authentic deed must meet several requirements, namely, First, the deed
is drawn up by or before a public official; secondly, the deed must be drawn up
in the form determined by law; Third, the public official must have the authority
to make deeds. Authentic deed regulated in the Article must meet the formal
requirements and material requirements for making an authentic deed so that it
can be declared valid and has legal force.

The formal requirements for an authentic deed state that the form of an authentic
deed is based on the provisions of the Regulation of the Head of the National
Land Agency Number 8 of 2012 if it is a PPAT deed and Article 38 of Law
Number 2 of 2014 concerning Amendments to Law Number 30 of 2004 if it is a
Notary deed. Then the material requirements for an authentic deed state that in
making an authentic deed one must fulfill the legal requirements of an agreement
as stipulated in Article 1320 of the Indonesian Civil Code.

The case in the Supreme Court Decision Number 1615K/Pdt/2020 states that
the Sale and Purchase Deed made by the PPAT which is an authentic deed is
declared invalid and null and void. This is because the PPAT made the sale
and purchase deed based on the PPJB deed (the deed of the Sale and Purchase
Preliminary Agreement) and deed of power of attorney to sell made by a notary.
The making of the PPJB deed and the Power of Attorney to Sell by a Notary
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do not fulfill the material requirements of an authentic deed, namely the non-
fulfillment of elements of a lawful cause as stipulated in Articles 1335 — 1337 of
the Indonesian Civil Code, resulting in a Sale and Purchase Deed which is the
next stage of the PPJB deed becomes invalid and cancels the transfer of land
rights that have been registered with BPN.

2. The mechanism for returning land rights to the transfer of land rights canceled
by a court decision in the Supreme Court Decision Case Number 1615K/
Pdt/2020 can be carried out by submitting an application to the Land Office
and attaching an official copy of the Court Decision which has permanent legal
force to delete and return of rights on the land certificate to the previous Name
of the Right Holder. This is in accordance with the provisions of Article 55
paragraph (1) and (2) Government Regulation Number 24 of 1997 concerning
Land Registration.

Recommendations

Judges in giving legal considerations should explain in more detail the legal
aspects that are the source of deciding a case so that there is clarity on the rules
for a problem. Then for Notaries and PPATSs as public officials who are authorized
to make authentic deeds, in carrying out their positions, it is hoped that they will
be more careful when there are parties who face having to make a deed.

BPN is expected to be responsive to a problem of transferring land rights so
that parties who have been declared legally owning the land that is the object of
the dispute do not have to make an application because there is already a court
decision that has permanent legal force, moreover, the BPN is also a defendant
in the trial and knows the process in the trial. This is an effort to achieve legal
certainty related to the land demanded by the rights holders.
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