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Anoranis

Y cmammi 30iticneno cnpoby susnauumu cymuicmv npunuuny oQiyiinozo 0ocaiorcens,
SAKUTL 68ANCANOMY 3A2ANGHUM OISt AOMIHICMPAmMuUenoi npouedypu ma adminicmpamue-
1020 (cydosozo) npouecy. Aemopu nocmasun cobi 3a 3a60anHs GUAGUMU He MILbKU
cxodci nposisu 0anozo npunyuny 6 npouedypi ma npoyeci. He menw eaxnciusum ons
PO3YMIHHS CYMHOCIE NPUHUUNY, 4 3HAUUMD 1 NPABULBHOZ0 3ACTNOCYEAHHS NPOUCOYPHUX
ma npouecyarvHux HopM, €, 3a NO3UUIEI0 ABMOPIE, BUOKPEMAEHHS MUX 1020 HecXo-
HCUX NPOABIB, AKL HEMONCAUBO 1ZHOPYSAMU, A0NCE MOBA NPO Me, Wo 6in (Oanui npum-
uun) gopmye ocrnogy 01 iaibHOCME NPEOCMABHUKIS PISHUX 2II0K 61a0U — BUKOHABYUOT
ma cy006oi. 3a0ns 30WCHENH 03HAUCHO20 3A60ANHS Y CMAMME GUPI3HEHO ceped npa-
eun 3axony Yikpainu <Ilpo adminicmpamueny npouedypy> ma Kodexcy aominicmpa-
muenozo cydouuncmea Ykpainu mi, w0 Xapaxmepusyiomv po3zaa0yEaHuil NpUHyuUn,
Y NOPIGHANHT NPOOEMOHCIPOBANHO, K HUMU NOCIYZ08YIOMbC NPEOCMAGHUKU KOHCHOT
3 2inok enadu. Y pesyavmami KOHCMAamosano, uio HOCii eukonasuoi ma cydosoi iadu
ni0 6NAUBOM NPUHUUNY OQPiLili1H020 DOCHIONCEHILS OEMOHCMPYIOMb NOMIMKY AKMUCHICMb
Y MPOBAOIHCEHHAX: BOHU YNOBHOBAICEHT CAMOCMILNO, 63 OMmPUMAHI 3200U 3ainmepe-
cosanux ocié euunsamu 0, SKi 2apanmyomv, w0 NPUIHIME HUMU DIUEHHS Y CNPAGi
nognicmio gidnogidamume 6UM02am, 3A0CKIAPOBAHUM HA HOPMAMUEHOMY PieHi. Pasom i3
mum maxa aKxmueHicms 3a6e3neuycmvpcs HOPMAMU, CHOPMYTbOBAHUMU 3 YPAXYBAHHAM
xapaxmepy OisLIbHOCI KONCHO20 13 cyb e€xmie 61adu, a 8i0max, y c60ix npossax 6oua we
Modce Gymu BUSHANA I0eHMUUNOTO.

Kmouosi cioBa: ajMinicTpaTuBHA TIPOIIEAYPA; AAMIHICTPATUBHUI TIpOLec; ODIliiHICTD;
o(diniiiHe KOCHiIKEHHS BCiX 06CTaBUH Y CIIPaBi.

© Hucapenxo H. b., Hlxonux A. M., banaxapesa 1. M., 2022
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Abstract

The paper makes an attempt to identify the essence of the principle of ex officio investigation,
which is considered common to administrative procedure and administrative proceedings.
The authors set the task of analyzing not only the similar manifestations of this principle
in the procedure and proceedings. An equally important for understanding the essence of
the principle, and therefore the correct application of procedural and processual norms, is,
according to the authors, to distinguish its different manifestations that cannot be ignored,
because this principle forms the basis for the activities of representatives of various branches
of power, namely executive and judicial. In order to perform the stated task, the paper
analyzes among the rules of the Law of Ukraine «On Administrative Procedures and the Code
of Administrative Proceedings of Ukraine those that characterize the considered principle, it
is demonstrated in comparison how the representatives of each branch of power use them. As
a result, the paper states that the representatives of executive and judicial authorities, under
the influence of the principle of ex officio investigation, demonstrate evident activity in
proceedings: they are authorized to take actions on their own, without obtaining the consent
of the interested parties, which guarantee that the decision made by them in the case will
Jully meet the requirements declared at the regulatory level. At the same time, such activity
is ensured by norms formulated taking into account the nature of the activities of each of the
subjects of power, and therefore, in its manifestations, it cannot be recognized as identical.

Keywords: administrative procedure; administrative proceedings; officiality; ex officio
investigation of all the circumstances in the case.

Beryn

[Topsanox 3aiiicHenHs BUKOHABYOI Biaau (y IMUPOKOMY PO3YMiHHI, 10 (PyHK-
[[IOHAJIBHO BKJIIOYAE IepeBakHy OiJbIIiCTh AisIBHOCTI OpraHiB MicI[eBOTro
CaMOBPSI/IyBaHHA) PEryJIIOETHCS HOPMaMU IIPO aJIMiHICTPATUBHY IIPOLELYPY.
Jlo ocTanHbOro Yacy B myO6/iKamisax yKpaiHChKUX HAYKOBIB TeMaTHUI[i aMiHi-
CTPATUBHOI MPOIeyPH, Ha Kajb, He MPUALIAI0CS JocTaTHbo yBaru. HuHi 3’sB-
JITIOTHCST CTATTi 1 HABITh MOCIOHUKM, ABTOPHU SIKUX 30CEPE/KYIOTHCST Ha OTJISIA
OCHOBHMX IIPaBUJI 3/IMIHICTPATUBHOI MPOIIElyPH, 3aKPIIJIEHUX Y HAIlIOHATbHUX
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3akoHax [1-3]; y messkux poboTax yBara MpaBHHUKIB MPUKYTa 0 Mpodem
JIKBigamil NporaauHu B PEryJioBaHHI BiIHOCHH MiXK NPUBATHUMU 0COOAMU
Ta aAMIiHICTPaTUBHUMU OpraHaMu [4]; mojaexyan MOKHA 3yCTpiTH IyOJriKaliii,
HaIlOBHEH1 PO3/lyMaMU MO0 1/leH, Ha SIKMX MalOTh IPYHTYBAaTUCS IIPOLEypHI
HOpMU [5].

Y upezcraBieHiil pos3Bialli crpoOYyEMO CKOHIIEHTPYBATUCS Ha IPUHIININ, SKUA
BBJKAIOTD CIJIBHUM JIJI1 QJIMIHICTPATUBHOI IIPOLEAYPHU Ta aJIMiHICTPATUBHOTO
(cymoBoro) Tporiecy i skuii, 6e3 CyMHIBY, HalliCTOTHIIIE BiZOKpPEeMJIIOE 0OMIBA
3rajiladi MOPSAKU BiJl IMBLIBHOTO, @ B YKpaiHi TaKOX 1 TOCIOAAPCHKOTO IIPOoIie-
ciB. Ileit mpuHIIMT y3araabHEeHO Ha3BEMO MTPUHIIUTIOM OMIIITHOTO AOCIIi/IPKEHHS.
3ayBaxKUMO, 1[0 y MPOIEYPHOMY i IIPOIleCyaTbHOMY 3aKOHAX BUKOPUCTAHO
creliajgbHi Ha3BU — NpUHIUI OditiiiHoCTi i npuHIMn odiniitHoro 3’sacyBaHHs
BCix oOcTaBWH y crpasi. Pazom 3 TuM, B 000X BHIAJKaX MaEMO OJXHOKOPEHEBI
CJI0BA: /IS TIPOIeAYPH — OMIIiHHICTD; U CyZI0UMHCTBA — oillifiHe 3’scyBaHHS.
Taki cJioBa, SIK BUAETHCS, BKUTO 3a/JIs TOTO, MO0 IMiAKPECTUTH BUPIIIAIbHY
POJIb, 1110 BiJIirpa€ MpeCTaBHUK BJAAN Y BiIHOCHHAX, HA PErJIaMeHTallilo SIKUX
CIIPSIMOBAHO 1 MpoleAYpPHI, 1 nporecyanbHi Hopmu. OTKe, y3arajibHeHa Ha3Ba
€ MIPUAATHOIO /I ONUCY ISIIBHOCTI K aJIMiHICTPAaTUBHUX OPTaHiB, TaK 1 CY/IiB.
[Ipu 11boMy HaMaraTUMeMOCsI BUSIBUTU HE TIJIbKU CXOKi TTPOSIBU TOCJI/IZKYBAHOTO
NPUHIMITY B TIpoleypi U mpoiteci. [lepekonaHi, 1110 He MeHIII BayKJUBUM JIJIsI
PO3YMiHHS HOTO CYTHOCTI, @ 3HAUUTh 1 TTPABUIBHOIO 3aCTOCYBAHHS MTPOIEAYPHUX
Ta MPOIeCyaJbHUX TIPUITUCIB, € BAOKPEMJICHHS TUX OT0 HECXOKUX MPOSABIB, K1
HEMOJKJIMBO IrHOPYBaTH, ajixke BiH (aHuil npuHiui) hbopMye OCHOBY /i (PyHK-
1[IOHYBaHHS BUPa3HUKIB PI3HUX TiJIOK BJIQJIM — BUKOHABYOI i CY/IOBOI.

3icTaBJieHHS O3HAK MPOTEYPHUX 1 MPOTECYATbHUX BITHOCUH, Y SKUX TTPUHITATT
odimifiHoOro AOCTIMKEHHS 3HAXOAUTHh CBOET MTPAKTUYHOI peastisallii, € BaXKJINBUM
KPOKOM Y HalpsiMi TI01IyKy Horo mposiiB. IIpoTte Mu 3iTKHYyJIHCs i3 GpakoM pobiT
Cy4YaCHUX aBTOPIB, Jie 1i 03HaKKU Oyau 6 BUOKpeMJeHi it onucani. Takuii cran
crpaB 0OYMOBUB 3BEPHEHHS [0 JOCJiKeHb y cdepi MmpolecyaabHOTO MpaBa,
3aiticHenux 1e Ha oyatky XX ct. MoBa, 30kpema, TIpo BiIoMy CTaTTiO mpode-
copa Posina «IIporec sik opuandta Haykas, sika Oysra onpuiognera y 1910 p.
[6]. ¥YMoBUBOM, 3ammponioHoBaHi MpodecopoM, He BTPAuyaoTh aKTYaJbHOCTI i 3a
CYYaCHUX YMOB, aJKe TPYHTYIOTbCS Ha iJIestX, 1110 OYJIM CTOJITTS TOMY 1 3aJInIia-
I0ThCsT 3apa3 6a3ucoM /IS BUHUKHEHHS TIpoliecyaabHux mpasui. OpHa 3 0cob/u-
BOCTel TpollecyajJbHUX BiiHOCH, dKY 1podecop Po3iH cripaBeiyinBoO BiIHOCUTD
710 BU3HAUAJIBHUX, a came Te, 10 BOHW 3aBXK/IU € TPUCTOPOHHIMU, PO3KPUBAE
ix (BigHocuH) cyTHicTb i 3micT. Il 0co6aMBICTD He IPUTaMaHHA BiJHOCHHAM
IPOIIELYPHUM, TI[0 TIEPEKOHJINBO BiZloOpakeHO B HOBITHIX MpaBUJIaX, SKUME Taki
Bi/IHOCUHU BPETYJIbOBAHO.

8 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2022. Bun. 159
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OpieHTHpPOM 1 0IHOYACHO 6A3KMCOM /IS HAIIUX PO3AYMIB € TaKOXK YMCJIEHH]
my6utikariii iHozeMHux [7], 30kpeMa HiMEI[bKUX JOCJIHUKIB, /Ie MPeACTaBIeHO
GaraTopiuHUI TOCBI/I 3aCTOCYBaHHSI SIK MPOIeAypHUX [8], Tak i mpoiecyarbHUX
npaBui [9], moOyoBaHNX 3 OTJISIAY Ha [0 MPUHIAITY O(MIIIIHOTO JOCTiIKEHHS.
Brim Taxki my6:rikaliii He 34aTHI OKPeCaUTH TIPOOIeMHI TUTaHHS, 110 MAOTh Miclie
B HaIllOHAJTBHOMY TTPAaBOBOMY TTPOCTOPI.

Ha cporoani nBa aktn — 3akoH Ykpainu «IIpo aaminicTpaTuBHYy mporieaypy»
ta Kozsekc anmMiHICTPAaTUBHOTO CY/OYMHCTBA YKpaiHU — BMIINIYIOTh ITpaBuUIa,
SKUMU 3aKpINJIeHO TPUHITATN BiJITIOBIIHO MPOIEAYPHOI Ta CY/OBOI MisJIbHOCTI.
Cepen ocTaHHIX HaJIeskKHE MicIle MTOCIZAI0Th MTPUITMCU TTPO TPUHIUT OMIIliiiHOTO
nocuikenns. IIpobaeMn 3acTocyBaHHS IIUX TPUIICIB IPUBEPTAIOTH YBary Hay-
KOBI[iB. OHaK y OIIBIIOCTI BUMIAAKIB YKPATHCHKI MPABHUKHU 30CEPEIKYIOTHCS Ha
npaBuJax, ajpecatamu skux € cyau [10, c. 100—-102; 11].

Otrke, OPIBHAJIBHUI aHaJi3, a 3PijIKa i TIyMauyeHHsT HAI[iOHAJbHUX HOPM, 1110
XapaKTepu3yIioTh MPUHITUIT OMIIIHHOTO JOCTIXKeHHS, BUSABJIEHHS BiIMIHHOCTEN
B 1X 3aCTOCYBaHHI aJ]MiHICTPAaTUBHUMU OpraHaMU U cyZlaMu 3a/J1 SKHANWKpPaIoro
OKpecJieHHs oro (IIPUHIIUILY) CYTHOCTI, BU3HAYAEMO 32 3aB/laHHs, SIKi CTABUMO
coObi 11pu HanMcaHHi 1iei poO6OTH.

Marepiaiu Ta MeTOAN

BukonanHs mnepesiiueHUX 3aBJaHb BUMAra€ BUPI3HEHHS cepell MPaBuJl 3aKOHY
Ykpainu «IIpo aaminicTpaTuBHy mpolienypy» Ta Komekcy aamiHiCTpaTUBHOTO
CYy/ZIOYMHCTBA YKpaiHU THUX, IO O3HAUYIOTHh MPUHITUATT ODIIIITHOTO JOCTIIXKEHHS.
ITicis 1boro y po6OTI MOCHIZOBHO TOAAETHCS iH(MOPMAIlis BiIHOCHO TOTO, SIK
BUOKPeMJIeHI TTpaBUJa 3aCTOCOBYIOTh aIMiHICTpATUBHI opranu i cyau. Takuit
i/IXi/T TO3BOJISIE BCTAHOBUTH, SIKMX TIpaB Ta 0OOB’sI3KiB HaOyBatOTh MPEACTAB-
HUKW BJIaJIM, a TaKOK KOHCTATyBaTH, 110 OMIMiHHICTh AOCTIIKEHHS BUKINKAE
He TIJIbKW aKTUBHY TOBE[IHKY OCTaHHIX, a I CIIOHYKA€ caMUX YYaCHUKIB CITpaBu
JI0 TIpe3eHTallil CBOiX MO3UIIii, Ha/JaHHS BCiX JI0Ka3iB, MO € B iX PO3MOPSKEHHI.
PesyabraTom pocuijiskeHHs, 10 3iHCHIOETHCS B HaBe/EHi MOCIIOBHOCTI,
€ TaKOX BUCHOBOK TIPO Te, IO TibKKU 3aKOH YKpainu «IIpo amMiHicTpaTuBHY
IPOIIEAYPY> TPSIMO Tiepeabavae st pecTaBHUKA BT 000B’SI30K BCTaHOB-
JIIOBATU BCi 0OCTAaBUHM CIIPpaBU depes 30MpaHHs JOKa3iB 3 BJIACHOI iHII[iaTUBH.
¥ Toit yac, gk Komekc aaMiHiCTpaTMBHOTO CYOUYMHCTBA YKpPaiHW HA/A€ CyIY
MIUPOKUN CHEKTP IMPaB, IO Peasi3yloThCs HUM Ha CBIill PO3CY/ i 3 €IUHOIO
METOI0 — yXBAJWUTHU PillleHHS, 3aCHOBAaHe HA iJiel BEPXOBEHCTBA 1TPaBa, 3aKOHHE
Ta OOTPyHTOBAHE.

Y poboTi OKpeMi HOpMK HaI[lOHAJIBHUX 3aKOHIB MOAAIOTHCS Y TIOPIBHIAHHI 3 i1€H-
TUYHUMHU TOJIOKEHHSIMU HIMEIIbKUX aKTiB; HABOASATHCA KOMEHTapi HIMEIbKUX
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JOCJTITHUKIB, cOPMOBaHi 3 OTJIsiy Ha GaraTOPidyHUI OCBI/] 3aCTOCYBAaHHST TTPO-
IelyPHUX 1 IIPOIleCYalbHUX IIPABUJI Y I1iii Kpaini. O3HalloMIeHHs 3 MyO/iKalisiMu
iHO3eMHMX KoJIer, 6e3 CYMHIBY, € IPYHTOM JIJIs PO3AYMiB II[O/I0 IUISXIB YIOCKOHA-
JIeHHS YKPaTHChKUX HOPM, TTPAaKTUKH iX 3aCTOCYBAaHHS, OJIHAK OUEBUITHUM € Te, 1110
BOHO (O3HAOMJIEHHST) He TIPUBOIUTH 0 BU3HAUEHHS 1 BUPIIIEHHS IPOOIEMHIX
MUTaHb, IKi TOCTAIOTh Y HAI[IOHAJIBHOMY ITPABOBOMY ITPOCTOPI.

Cepen muTanb, aKTyaJbHUX JJsI YKpaiHu, 0cOOJIMBE MicIle MOCila€ MUTaHHS
BUSIBJIEHHSI 301KHUX 1 He30IKHUX MPOSIBIB MPUHIIUILY OMIIiiTHOTO T0CTiKEHHS
y mporieiypi Ta mporeci. Moro poss’ssanms, Ha Hallle HePEKOHAHHS, CIIPUSTHME
MPaBUJILHOMY PO3YMIHHIO Ta 3aCTOCYBAaHHIO BiIMOBIIHIX HOPM IPEICTaBHUKAMU
PI3HUX TiJIOK BJIAJ I — BUKOHABYOI I CY/IOBOI.

[Torryk MPOsIBIB PO3TJISIYBAHOTO TIPUHITKITY BifiOYBa€THCS Yepe3 3icTaBJIeHHS
O3HaK TIPOIEeyPHUX 1 TTPOTECYaIbHUX BiTHOCHH, B SIKUX BiH (IIPUHIIAT) i 3HA-
XO/IUTh CBOIO MTPAKTUYHY peasidaiiito. ¥ XOi MOCJi)KeHHS BU3HAUYUJIOCH, IO
Cy4YacHi aBTOPU He OIIKYIOThCS TUTAaHHIMU BUOKPEMJIEHHS Ta OIUCY 3a3HAYeHUX
o3Hak. Ile 00yMOBIIIO HEOOXIHICTH 3BEPHEHHST 10 PO3BIIOK y cepi mporiecyasb-
HOTO TIpaBa, 3/IilicCHeHuX T1e Ha nmovyaTky XX ct. 3’'acyBajocs, mo y 1910 p. mpo-
decop Posin y podori «IIporec sik fopuanvHa Hayka» Ha3WBA€ TPU 0COOTMBOCTI
BiJIHOCWH TIpOIleCyaJIbHIX: MepIia — TakKi BIIHOCMHU € TOAIOHUMI; Apyra — Cy/[
i CTOpOHM MaroTh KOPECIOHAYI0Yi IpaBa Ta 000B’AI3KM; i HApPEINTi, TpeTss — Bijl-
HOCUHU (DOPMYIOThCS Y MesKaX MOB’SI3aHUX MiK cOO0I0 OKPEMUX TIPOIECYATbHUX
cTaiil. BukopucTtanHs 3arporioHOBaHOTO TTPO(ecOpPOM OMUCY T03BOJISIE BiTHANTU
KpalK# JIOTUKY MIXK MPOIeCyaJTbHUMU i MPOLEyPHUMU BiTHOCUHAMM 1, OJTHO-
YaCHO, BCTAHOBUTH iX (BITHOCHH) BiIMiHHOCTI. SIK KOHCTUTYTHUBHY 0COOJUBICTD
MpoIleCcyaTbHUX BiIHOCMH BU3HAYAEMO Te, 110 BOHU 3aBXKIU € TPUCTOPOHHIMU;
1151 0COOJIMBICTD He € XapaKTEePHOIO JIJIsT BiTHOCHH mporieypHux. Ha 3aBepiieHHs
pobOTH aHAIIByEMO HOPMHU TIPO JOKA3yBaHHsI, PO3MIIIleHi Y TIPOIEyPHOMY 1 1Tpo-
1ecyaJbHOMY 3aKOHaX. Y pe3yJbraTi aHasi3y BKa3yeMO, 10 y CY/I0BOMY TIpolieci
KOKHA 31 CTOPIH TOBOIUTH CBOIO TIPABOTY, OKPECTIOIUN 0OCTaBUHM, sIKi TTOTPIOHO
3’sicyBatH, 1 MPECTABIISAIOUN Ha 1X TiJATBEPKEHHS CBOI apIYMEHTH; Cy/I OIIHIOE
[IePEKOHJMBICTD MPOTUJIEKHUX TTO3UILIN 1 BUSIBJISIE aKTUBHICTD JIUIIE TO/1, KOJIU
BBa)kag, 10 WOMY JIJIST TIPUITHSITTS 3aKOHHOTO, OOIPYHTOBAHOTO, CIIPABE/TMBOTO
pillieHHsT HeJIOCTaTHbO JIOBO/IIB, HaBeleHNX cTopoHamu. O3HavyeHe MiIKPITLII0E
MIPaBUJIBbHICTH T€3U MPO MPUTAMAHHICTh MPOIECYAJIbHUM BI[THOCUHAM KOHCTUTY-
TUBHOI 0COGJUBOCTI.

Kosken i3 mifipo3/isiiB OCHOBHOI YaCTUHU CTATTi 3aBEPIIYEMO TMTPOMIKHUMU
BUCHOBKAMH, IIPe3eHTAllisl IKUX Y TOMY YHUCJi TMOSICHIOE, SKUMU MipKyBaHHIMU
MOCJIYTOBYIOTbCSI aBTOPU, BUKJIAAI0UM MaTepiajl y MpeCcTaBIeHil MOC/Ii/J0BHOCTI.
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Pe3ybraTi Ta 0OTOBOPEHHS
Odiuiiine docnioxncenns 6 0iaNbHOCMI AOMIHICMPAMUBHUX Op2aHis

AnanizoBaHMil HaMU NPUHIUT y HiMenbkoMmy 3akoHi 1976 p. «IIpo aamini-
CTpPaTUBHY MPOIEAYPY» HasBaHO untersuchungsgrundsatz [12], mo mocaiBHO
MePeKJIAIAEMO SIK JOCTIHUIIbKUN puHIini. HazBanuii HiMelbKuil TepMiH B aKa-
JIeMIYHOMY YKPalHChbKO-HIMEI[bKOMY CJIOBHUKY I€PeKJalleHO SK PO3IYKOBUI
npunnun [13, c. 1002] 3 inmoi ramysi — KpuMinaabHoro nporecy. Ie migcumioe
1ioro npu3HavYeHHs He I ITPUBaTHOrO (IepeyciM — IUBIJIBLHOIO) 1paBa, a JJs
6a30BUX ramy3eil yOYHOTO TpaBa: aIMiHICTPaTHBHOTO, aMiHICTPATHBHOTO ITPO-
I[eCYyaJIbHOTO Ta KPUMIHAJIBHOTO TIPOIECYaJbHOT0, X04a B OCTAHHBOMY BUIIQJIKY
BiH MEBHOIO MipOIO BiZIPi3HSIETHCs. Y MyOJiKaIisax HiMEIbKUX TPeICTaBHUKIB
IOPUIMYHOI HAYKU JIJIs1 TIO3HAUYEHHST aHaJIi30BAHOTO TOHSTTS MEePeBaXHO BUKO-
PUCTOBYETHCSI TAKOK CJOBOCIIOJNYYEHHS <«IHKBI3WIIMHUN TPUHIUIT», 1110 BapTO
3aCTOCOBYBAaTU B YKpaiHi 3 OISy HA TpajulliiiHe BUKOPUCTAHHS KJIIOYOBOTO
CJIOBa B IHIIIOMY 3HAuYeHHI.

Y noBomy 3akoni Ykpainu «IIpo aamirictpatusny mporeaypy» (mami — 3AlI,
3aKOH) 3a3HaUeHUI NPUHIMI OTPUMaB MoAU(IKOBaHy Ha3BYy IPUHIHUILY O(i-
minHocTi. 1] Ha3Ba TaKOXK He € BUIIAJKOBOIO, /[’Ke HaBITh HIMEIIbKI JOCTITHUKHA
nepekIafaloTh HOro Ha aHTJIACBKY MOBY SIK npunyun ex officio investigation
[9, c. 11], mo ykpaiHchKolO 3BydaTuMe sIK IPUHIUIT odittiitHoro nocimkenns. Ha
IIbOMY 3YIMTUHUMO BUCBITJIEHHS TEPMIHOJIOTIYHOI €TUMOJIOTI] 1 TOUHEMO 3’ICOBY-
BaTW 3MICT Ha3BAHOTO MPUHIIMITY. ¥ TepITy Yepry BUCBITIUMO HAYKOBI MiXOIU
JI0 FI0T0 PO3YMiHHS, a ITiCJ/Is TOTO TPOAHATI3YEMO BiIMOBIAHI HOPMU 3apyOisKHOTO
Ta YKPaiHCBKOTO a/IMiHICTPATUBHO-TIPOIIEIYPHOTO Ta a/IMiHICTPAaTUBHO-TIPOIIECY-
AJIbHOTO 3aKOHO/IaBCTBA.

[ToscHo104M TIEepeiyMOBM BUKOPUCTAHHS I[bOTO MPUHITUAILY, HIMEIIBKUN CYyA/s
B. PaiimMepc 3a3Havya€ BiIMIiHHICTb aIMiHICTPAaTUBHO-TIPOIE/lyPHUX BiITHOCUH Bijl
6a30BaHUX Ha Pi6HOCMI TTUBITHBHO-TTPABOBUX: «ITOBHOBAyKEHHST OpPTaHy BUKOHAB-
4ol BJIQJIN 3aCTOCOBYBATH OJTHOCTOPOHHI BJIAJIHI 3aX0/IM CTOCOBHO I'POMaISTHUHA
3acBifuy€ icCHYBaHHsT CyOOPAMHAIIT MiJK IepsKaBOIO Ta TpOMasTHIHOM |8, ¢. 29].
[Hakme kaxxydu, aMiHICTPaTUBHUN opraH (HOBe /IJIsI 3aKOHO/IABCTBA YKpaiHu
noHATTs, 3anposamkerne 3AII) BcraHOBIIIOE, 3MiHIOE a00 IPUIUHSE [IpaBa Yu
000B’sI3K1 TTPUBATHOI 0COOM TIOAIOHO SIK 11e POOUTH CYII.

Opnak cybopaAMHAIII0 MK Aep:KaBoio i rPOMaASTHUHOM HEOOXiIHO YiTKO Bij-
MeKYBaTH BiJ[ PIBHOCTI, 1110 XapaKTepHa /Jisl IpolecyaJbHUX IIPABOBIIHOCUH
Mizk BuKoHaBuoio Biagoio (y KAC sactocoBano TepMiH cyO’€KTa BIaJHUX
[HOBHOBasKEHb, SIKi 3[1e0iIbIIOr0 Ha/leKaTh came 0 i€l MJIKK Baajn) Ta Ipu-
BaTHOIO 0c00010, B IKUX OOW/BI Ha3BaHi CTOPOHU IMyOJIIYHO-TTPABOBOTO CIIOPY €
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(opmasibHO PIBHUMU Tiepe]] He3aJleskHUM cyoM. /[o 11boro 10/1aMo, 10 a/iMiHi-
CTPAaTUBHUIA OPraH K CTOPOHA CYZO0BOTO MPOLECY OOMEKEHNI IMIIepaTUBHIMM
HOpMaMU y6JIiYHOTO IpaBa Ta 3arajioM IIPaBUJIOM He MOKe HACTLIbKU BiJIbHO
PO3MOPSAIKATUCS TTPEJIMETOM CIIOPY, K TPOMAISHUH Y IIUBIJIBHOMY IIPOIECi
(B ropuanyHill Haylll Ta MpollecyaJbHOMY 3aKOHO/ABCTBI Ile OKPEeCII0Th
K AUCIO3UTUBHICTH). OMHAK, K 3ayBaskKy€ Ie OJUH HiIMEIbKUI JOCTiHUK
T. XeppMmaHH, 11e He CKacOBYE PiBHOCTI 000X CTOPiH y NpoliecyaabHUX IIpa-
BOBIJTHOCHHAX B aJAMiHICTPaTUBHO-IIPABOBOMY CIIOpPi, TOAIOHO 10 IUBIIBHOTO
npoiecy [14, c. 67].

[Tosa TiM, Ha3BaHa BHIIE CyOOPAMHAIIS MisK BUKOHABYOIO BJIQJI0I0 Ta TIPUBATHOIO
0c006010 O3HAYaE, 10 aAMIHICTPATUBHIN MPOIeAypi He MPUTAMaHHUN BiIOMMIT
MPUHITUIT CYyI0BOTO TIPOIIECY nemo judex in causa sua. Ake BIacHe ajMiHi-
CTpAaTUBHUI OpraH BCTYIIAE Y IPABOBIAHOCUHU i3 IPUBATHOIO 0COOO0I0 B a[MiHi-
CTPATUBHOMY MPOBA/KEHHI Ta BU3HAJYa€ ii mpaBa 4 0OOB'SIZKU Y MPUITHATOMY
aJIMiHICTPATUBHOMY aKTi.

OpHak TakWii aKT MOKe OYTH OCKapyKeHO JI0 aJIMiHICTPATUBHOTO CY/Y i, SIK O/IUH
13 MOKJIMBUX HACJIJIKIB CYZIOBOTO PO3TJIAY, — BU3HAHO HEIIPABOMIPHUM 1 CKaco-
BaHO. 3 OTJISIZY HAa €BEHTYAJbHY MOKINBICTH MailOyTHHOTO CY/IOBOTO TIEPETIISILY
pillleHHs, aIMiHICTPaTUBHUI OpPraH He MO’Ke KepyBaTHUCS TPU MPUWHSATTI a/iMi-
HICTPAaTUBHOTO aKTa BUKJIOYHO /I0Ka3aMU, TIPEJACTaBJIEeHUMU HOMY TTPUBATHOIO
0c00010, cepell IKUX 00’'€KTUBHO TepeBakaTUMYTh BUTIIHI it Hei 0OCTaBUHM
cripaBu. AJpKe SIKIO TPU CY/IOBOMY UM HaBiTh aJIMiHICTPAaTUBHOMY (B MOPSIIKY
aJIMiHICTPATMBHOTO OCKaP;KEHHS) TIEPErJIsi/ii BUSBIATHCS iHIIN (hakTHUYHI 0OCTa-
BUHM, TO EPBUHHWI aJIMiHICTPATUBHUIT aKT y 6araThOX BHIaJKax Oyie BU3HAHO
HeTTPaBOMIPHUM.

3 i€l Te3n JIOTIYHO BUILIMBAE JOIIIBbHICTh a60 K HaBiTh HEOOXIAHICTH OCITi-
JUKeHHS aJ]MiHICTPAaTUBHUM OPTAaHOM He JIUIEe TPeJACTaBIeHUX MPUBATHOIO
ocoboio (3a Tepminosorieio 3AIl — 0cob010), ae ycix MOKJIMBUX 1 JOCTaTHIX
JIOKa3iB Ta BCTAHOBJICHHSI y PE3YJIBTaTi BCIX (haKTHYHUX 0OCTaBUH CIIPABHU TIEPe]l
NPUUHATTAM KIHIIEBOTO aJIMiHICTPATUBHOTO akTa. I TyT cTae o4eBUHOIO iCTOTHA
BIZIMIHHICTDb /IMiHICTPAaTUBHOI IPOIElyPU Bi/I IUBIIBHOIO IIPOIECY, B SIKOMY
BU3HAYAJTbHUMU € MPUHITAIHN 3MarajJbHOCTI Ta AUCTO3UTUBHOCTI. Po3srmisinaoun
IUBLJIbHY CIIPaBYy, Cy/l 3arajJbHOI IOPUCAUKIINI 3aCTyXOBY€E J0Ka3H, HagaHi abo
caMUMU yY4aCHMKaMU Ipoiiecy abo K BUTpeOyBaHi CyI0M, aje 3 iX iHimiaTusu. Sk
HAroJIOUIy€ 3 I[bOTO IIPUBO/LY 1HIINI HIMEIBKUN A0CaIHUK Ta cyaas JI. bpokep,
JOCJKEeHT TakuM 9iHOM (Y IIUBLIBHOMY IIPOIeci) 0O6CTaBUHU € Jiuiire (hopMasib-
HOIO iICTHUHOIO 1 4acTo He BigobOpaxkaioTh hakTuyhi (AiiicHO icTHHI) 06CTaBUHE
crpasu |9, c. 15].
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Buxoasun 3 HaBeZieHOTO, CTA€ 3PO3YMIJIOI0 YiTKA JIOTiKa HIMEIbKOI JIOKTPUHU
a/IMIHICTPATUBHO-IIPOIIEYPHOTO TIpaBa, y SKiil MPUHIUT OMIIliiHOTO 10CJIi-
JUKeHHST Ha3WBaloTh 6Ga30BUM y Tiil ramysi. Koxken agMiHicTpaTHBHUI opraH
3000B’s13aHMil ex of ficio, BUKOHYIOUN MTOKJIaIeHI Ha HbOTO 3aBJaHHs Ta (DYHKILI,
MOCTIANTH Yyci HaKTUIHI 06CTAaBUHU KOXKHOI aMiHICTpPATUBHOI CIIpaBH, a He
TiJIbKU JI0Ka3u, Ha/laHl MOMY y4acHUKaMU aJIMiHICTPATUBHOTO TTPOBA/I>KEHHS
3 METOI0 peasrisallii BIaCHUX NMPUBATHUX 1HTEPECiB.

Hapanng yyacHuKaM# a]MiHICTPaTUBHOTO TTPOBA/KEHHS JIUIIE TTEBHUX /TOKA3iB
Moke OyTH 3yMOBJICHE Pi3HUMHU (DaKTOpaMH i, 30KpeMa, TOJISITaTh y:

1) dakTuyHiil HEMOKIUBOCTI JJIs IPUBATHOI 0COOM OTPUMATH TOW YU IHIIMIA
JI0Ka3, SIKUi repebyBae y BOJIOAIHHI IHIINX 0ci0 abo K aMiHICTPaTHBHUX Opra-
HiB; Takuil (haKTOP Ha3BEMO YMOBHO 00 €KTHBHIM,;

2) HebaskaHHI IPUBATHOI 0COOM MOAATH JIOKA3H, 1[0 HECTTPUSITJINBO BIUIMHYThH Ha
MaiOyTHE pillleHHsI OpraHy BUKOHABYOI BIA/IH; 1€l (hakTop yike € cyd eKTUBHIIM.
3Bakaro4u Ha Iie, aHaJi30BaHUN HaMU TPUHIUAI O(iliiHOTO MOCTiIKEeHHS
BCTAHOBJIIOE 000B’SI30K aJMiHICTPAaTUBHUX OPraHiB IMOBHO i BCECTOPOHHBO
MOCJIKYBAaTH OOCTaBUHU CIIPABH, HE3ATEKHO Bil (DAKTUIHUX MOKIMBOCTEH Ta
BOJICBUSIBJICHHSI YYACHUKIB a/IMIHICTPAaTUBHOTO NPoBajukeHHs. [Ipn Tomy Bin-
MOBiIHI aJIMIHICTPATUBHO-TIPOIIEyPHI HOPMU Y 3aKOHOJIAaBCTBI PI3HUX KpaiH, 3a
JIOTIOMOTOIO SIKUX Oy/le peaii3oBaHO 3a3HaYeHMil 000B’SI30K aJMiHICTPaTUBHOTO
oprany, OyayTb 00’€KTUBHO BiIPi3HITHUCH.

3okpema, 3aKkpimiooda MpuHIUI odiriiiHocti cT. 16 ykpaincbkoro 3akoHy
[PaKTHYHO MMOBHICTIO CIIPSIMOBAaHA Ha YCYHEHHsI MEPIIOTO i3 3a3HaYeHNX — 00’€K-
TUBHOTO (hakTopy. BiamosigHo 10 Hel aaMiHicTpaTUBHUI opraH 3000B’sg3aHMil
BCTAHOBJIIOBaTH OOCTaBUHU, IO MAfOTh 3HAYEeHHs [IJIs1 BUPINIEHHs CIIpaBH, i 3a
HEeOOXiHOCTI 30MpaTh AJsl I[bOTO AOKyMeHTH ab0 iH(pOpMAIlio 3 BJIaCHOI iHi-
[iaTUBYU, y TOMY 9HCJai 0e3 3aqydeHHs: 0cCOOM OpPTaHi30ByBaTU BUTPEOYBAHHSI
JOKYMEHTIB Ta BiZIOMOCTEil, OTPUMYBATH TOTOIKEHHS Ta BHCHOBKM, HEOOXi/IHi
muist Bupitnents crpasu. Takox 3ATT nepenbavae 10aTKOBY TapaHTito peastisartii
I[bOTO 0OOB’SI3KY came aJMiHICTPaTUBHIM OPraHOM, SIKUH «...He MOKE BUMAraTtu
BiZl ocobu moKkymeHnTH abo ingopmailiio, 1o 1mepedyBaioTh Y BOJOLIHHI aMiHi-
CTPATUBHOTO OPTaHy>».

[TporuroBana nopma 3All, Ha Halr MOTJIsAM, € KOPEKTHOIO ajie He J0CTAaTHHOIO.
Helo He nepen6adeHo, SKUM 4NHOM aMiHICTPATUBHIIL OpraH MoxKe 3a0e311e4nTh
MOBHE i BcebiuHe JOCHIKEHHST YCiX 0OCTaBUH CIIPaBH, SIKIIO YYACHUK aMiHi-
CTPATUBHOTO TPOBA/KEHHS MO/IaB JIMIIE BUTI/IHI /IJII HHOTO JIOKAa3Uu. Y 1bOMY
Hanpsimi HiMelbkuit 3akoH «IIpo aaMinicTpatuBHy mpoleaypy» B 1. 2 cT. 26
JMOJATKOBO MICTUTh 0OOB’SI30K yYaCHUKIB aJMiHICTPATHBHOTO TIPOBA/KEHHS
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CIPUSITH HAJEKHOMY JOCJTIPKEHHIO /TOKa3iB, X04a i 3 MeBHUMM OOMEKEHHSIMHU.
Hanpuknaz, 060B’s130Kk 0COOKUCTOI IIPUCYTHOCTI UM HAJJAHHS CBiJlYEHb BUHUKAIOTh
JIMIIIE TOJI, KOJIM BOHM TiepenbadeHi y cremiaabHiil Hopmi [12].

Taka HOpMa HIMEI[bKOTO 3aKOHY 3YMOBJIIOE JIJIsl TIPUBATHOI 0cOOM (hakTUYHI Ta
IOPUINYHI HACJIJIKU Ta MOKJIQ/Ia€ HAa Hel HeCIPUATIUBI HACI/IKA HeJ0CTaTHbOI
y4acTi, aJipke BOHA He 3MO’Ke IOCUJIATHCS Ha Te, 10 aIMIHICTPAaTUBHUI Opran
HETIOBHO JOCTiANB 0OcTaBUHU cripaBu. [loHaz 1€, K 3ayBasky€ ysKe IUTOBA-
Huil cynada JI. Bpokep, sIKIO y4acHUK aJMiHICTPATUBHOTO MPOBA/)KEHHS MaB
MOJKJIMBICTD BiJIMTOBICTH Ha 3allUTAaHHS 1 TUM CAMUM CIIPUATHU iX 3'SICyBaHHIO,
poTe BiH He 3pOOMB I[bOTO HAa BUMOTY OpraHy BHKOHABYOI BJIAJIM, TO OCTAHHII
He 3000B’s13aHMIT BAKMBATU YCiX 1HIMNX MOKIMBOCTEH JOCHTIIKEHHST 00CTaBIH
crpasu [9, ¢. 19]. To6To HemocTaTHill 3axucT 0coO0I0 CBOIX iHTEpeciB ine oMy
K Ha TIKO/LY, 1110 BUJAETHCS HLITKOM JIOTTUHUM.

3a3HauyeHe He O3HAYAE, MO aAMIHICTPATUBHUN OpTaH MOKe irHOpyBaTH OOOB'sI-
30K IIOBHOI'O AOCJIKEHHS 0OCTaBUH cHpaBu. AKe BiAnoBigHo 10 1. 2 § 24
HIMEIIbKOTO 3aKOHY aAMiHiCTpaTMBHUI OpraH BJaAu MOBWUHEH OpaTH J0 yBaru
BCi 0O6CTaBUHM CITpaBH, BKJIIOYAIOUM Ti, 1[0 € Ha KOPHUCTh ydacHUKiB [12]. 3a
CBOIM 3MiCTOM OIIMCAHUI BHUIE 000B’SI30K YYACHUKIB aJMiHICTPATUBHOIO IIPOBa-
JPKEHHST CIIPUATH HAJIEKHOMY JOC/IIZKEHHIO 0OCTaBUH CIIPABH € CTUMYJIIOI0Y0IO
aJIMiHiCTPATUBHO-TIPOIIEIyPHOIO HOPMOIO. i 0OIPYHTYBaHHS MOKHA BUBOIUTH
3 NPUHIUITY 3MATaJIbHOCTI, SIKWI TaKOK BIJIMBAE HA HAIIOBHEHHS Q/IMIHICTPATUB-
HO-TIPOIIEZIYPHOTO 3aKOHOIABCTBA, X04a i B 3HAYHO MEHIIOMY 00CsI3i y TIOPiBHSIHHI
3 IIUBIJIBHUM TIPOIIECOM.

[lo 11poro mosaMo, 1O y 3arajJbHUX aKTaX MPO aJAMIHICTPATUBHY IMPOIEAYPY
PI3HUX Ziep;KaB MICTATHCA TAKOX 1HII HOPMU, IO CTUMYJIOIOTH ITOBHE 1 BCe-
GiuHe MOJaHHS J0Ka3iB yYaCHUKAMM aJMiHICTPATUBHOTO MPOBAKEHHS, MTPOTE
B KOHTEKCTI OJHOTO 3 MPOIEAYPHUX OOOB’SI3KIB aJMiHICTPATHUBHOTO OpraHy.
Hanpuknaz, BianosigHOo 70 cT. 79a nosabcbkoro Kopekcy amiHiCTPpaTUBHOTO
MPOBaJIKEHHS, opraH my6/iuHol aaMiHicTpariii 3000B’13aHUI BKa3aTh Ha 3aJIeKHi
Bijl cTOpoHU 0OCTAaBUHU, sKi He OyJM 3ifiCHEHI, 1110 MOKe MIPU3BECTH [0 HMPH-
WHSTTS pillleHHs], sSIKe He BianmoBizatnMe BumMoram ctoponu [15]. Takum unHoM,
YIIOBHOBaskeHa 0caoBa 0coda aMiHICTPAaTMBHOTO OpraHy MOBHHHA YiTKO TIOBi-
JIOMUTHU YYaCHUKA a/IMiHICTPATUBHOIO MPOBA/KEHHS TIPO MOTEHIIIITHY BUTIHICTD
MO/IaHHST HUM JIOJIATKOBHMX BiJOMOCTEN ab0 JaHWX, a y pa3i HEBYUMHEHHST TaKUX
il — HAa MOXKJMBICTh HEIPUUHATTS CIIPUATIMBOTO aJMIHICTPATUBHOIO aKTa
y BIZMOBIHOCTI 3 Ga’kaHHSM TaKOTO yYacHWMKA. Y Pe3yJIbTari Jii IpOInTOBaHOI
HOPMHU peaJii3ailisi OJlHOTO 13 3aCaJIHUYUX IPaB YYACHUKIB aJMiHICTPATUBHOTO
POBA/KEHHST OYTH BUCIyXaHUM MaKCHMAaJbHO 3a0XOUYETHCS 32 J[OMOMOTO0
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IHIITKUX TIOB’SI3aHUX TI0JIOKEHDb 3aTaJIbHOTO aJIMiHICTPATUBHO-IIPOIEYPHOTO aKTa
i, B KIHIIEBOMY Mi/ICYMKY, CIIPHSIE MAKCUMAIbHO AKTUBHIH y4acTi IPUBATHUX OCiO
B a/IMIHICTPATUBHOMY ITPOBA/IKEHHI.

OnHak He TiIbKY 3aC/IyXOBYBAHHSI YYACHUKIB € 3aCOO0M JIOKa3yBaHHS B a/Mi-
HiCTpaTWBHIH MPOIEAYPi 3711 TIOBHOTO Ta BCEOIYHOTO MOCTIIKEHHST 0OCTaBIH
KOHKPETHOI CTIpaBu. 3HOBY K TaKU MPOIUTYEMO HimMelbkuii 3akoH «IIpo axmini-
CTPaTUBHY TIPOIEAYPY», B okpeMomy 1. 1 § 26 sskoro mepesiyeHo MOKINBI 3ac00m
JIOKa3yBaHHs B /IMiHICTPaTHBHOTO OPraHy, 30KpeMa, 30upanHs iHdopmartii Oy ib-
SIKOTO BUJLY, 3aCJlyXOBYBaHHS YYaCHUKIB Ta IHIIMX CyO'€KTIB afiMiHICTPAaTUBHOIO
MPOBA/KEHHS, BUKOPUCTAHHS OMIIiTHUX JTOKYMEHTIB i MaTepiasiB, 3/iHCHEHHS
ornany Ta if. [12].

[Ipu anasmisi 1i€l cTaTTi BUAIIMMO MPUHANWMHI 1BA Ba)KJIUBI JJI HAC acleKTHU.
I[To-nepiie, Brasae y Bivi 06'€KTUBHA MOAIOGHICTD I[HOTO MEPETiKy A0 aHATOTTYHIX
cTareil Ipo I0Ka3yBaHHs y CYJI0OBUX IpollecyadbHUX Kojekcax. [lo-apyre, aami-
HICTPaTUBHMIA OpraH TYT Ha BJIACHWIT PO3CY/ BCTAHOBJIIOE, SIKi IOJIATKOBI 3ac00M
JOKA3yBaHHsI MAIOTh OYTU TPEICTABIEH] 10 PO3TJsiay. ToOTO BU3HAUEHHS OOCSTY
JOCJIJIPKEHHS € JUCKPEIINHUM MTOBHOBAKEHHSM a/IMIHICTPATUBHOTO OPTaHy, 110
MOBMHHO BUKOPUCTOBYBATHCS JIJISI IIOBHOI[IHHOTO 3’sICyBaHHsI 0OCTaBUH CIIPaBH.
ITe o3HAYa€ TaKOK, IO AOCHIKEHHs (GaKTHYHIX 0OCTaBUH CIIPaBH HE TOBUHHO
OyTu Ge3aMeKHUM, ajie JOCTaTHIM Uit (POPMyBaHHSI TIEPEKOHAHHSI CTOCOBHO
3MicTy MailOyTHBOrO aAMIiHICTPATUBHOTO aKTa y BiAIIOBIAHOI IOCaz0BOi 0cobu
a/IMiHICTPATUBHOTO OpraHy.

[ly>xe BJydHO 3a3Havae€ 3 1IbOTO NPUBOJY Bike 3rajlyBanuii B. Palimepc, nuiryuu,
[0 B aAMiHiCTpaTUBHIN Hpoleaypi He 3aBkKAMU MOTPiOHE TPYAOMICTKE JOKa3y-
BaHHsL. SKIIO (hakTh € OYeBUAHUMM JIJIst OYIb-SIKOI JIFOAMHU YU TIPUHANMHI BiZIO-
MHUMI OpraHy BUKOHABYOI BJIa/[1, BOHM He OTPeOYIOTh moBeneHHs |8, ¢. 32—33].
Jlo HaBeeHOrO HEOOXiAHO AOAATH, IO aAMIHICTPATUBHUI OpraH He MOBUHEH
TaKOK MOCTIKYBaTU (haKTiB, 1O HE MAIOTh 3HAYEHHS JIJII BUPIIEHHS CIIPaBH,
Ta y’Ke JIOBE/IEHNX Y CY/IOBOMY TOPSJIKY.

I3 mpuHIUIoOM oMiniitHOro JOCHIKeHHs OB’ I3aHUI TaK0K 00O0B’SI30K ajMi-
HICTPATUBHOTO OPraHy JOKYMEHTYBaTU yCi MaTepiaju CIpaBU Ta OTPpUMaHi
BiZIOMOCTI, 110 OCTAaHHIMM pOKaMu TepexojuTh y mudposuii ¢popmart. Takum
YIHOM MO’KHA YHUKHYTH BTpatr iH(opMmaliii, mo Moxe 6yTH BUKOPHCTaHA TIPH-
BaTHUMHU 0COOAMU Ta i caMUMM aJMiHICTPaTHBHIUMU OpraHaMy B MallGyTHbOMY
[pU TIO0JIaHH1, TPUMIPOM, MO30BY /10 3IMIHICTPATUBHOTO CY/Y 1 WOTr0 pO3TJIS/Ii.
[Ipu ToMy HaramaeMo JaBHIM TPUHIIUI 13 PUMCHKOTO IpaBa: «Horo Hemae
B Marepiajax ClpaBH, TOTO HeMa€ Ha CBiTi» (J1at. quod non est in actis, non est
in mundo) |9, c. 19].
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ITposiBiy moBHe Ta ycebiuHe A0CIiIKEHHsT 0OCTaBUH CIIPaBH, MOcaL0Ba 0ocoba
aZIMiHiCTpaTMBHOTO opraHy Mana 0 chopmyBaTu BiacHe GadeHHs, Oa HABIiTH
nepeKoHaHHs, SKUM Oy/e 3micT MailOyTHbOTO pimeHHs. OQHAK y YHCIEHHUX
aJIMiHICTPaTUBHUX MMPOBAKEHHSIX, 1, 30KpeMa, 3a y4acTiO KiJIbKOX 4l OaraThbox
NpUBATHUX OCi6 13 pi3HUMU iHTEpecaM¥ B a]MiHICTPATUBHOTO OPTaHy MOKYTb
3aJIMINATHCS CYMHIBU 100 BUOOPY BapiaHTa pilieHHsI, sike Oy/e He JIuIile
MPaBOMIpHUM, ajie I CIipaBeJIMBUM JIJIsI yCiX yYacHUKIB. /[y Takux BUTA/KIB
noabcbkuM KoekcoM agMiHicTpaTUBHOIO IPOBAKEHHS MepeadadeHo IIPUHIIHIL
BUPIILIIEHHSI CYyMHIBIB TJIyMayeHHs [IPABOBMX HOPM Ha KOPUCTh MPUBATHHUX OCi0,
10 € ajgpecaTaMy OOTSKYIOUNX a[MiHICTPAaTUBHUX aKTiB, 32 BUHSATKOM BHUIIAJI-
KiB, KOJIM IIe CYNepPeunTh iHTepecaM TpeTix ocib abo x myOsiuHOMY iHTEpecy

[15].

Y cBoixX mparsgx HiMelbKi HAYKOBIN TaKOK 3ayBaKyIOTh, 1110 Yy MPOBA/KEHHSIX,
y Pe3yJIBTaTi SIKUX MPUHMAIOTHCST O0TSKYI0Ui (HETaTHBHI s TPUBATHOI 0COOM)
aKTH, TSATap I0Ka3yBaHHS MMOKJIAIAETCI HA aIMIHICTPATUBHUIN OpraH. 3 iHIIIOTO
60Ky, 3a 3araJIbHUM TPABUJIOM 0coba Hece Tsrap JO0Ka3yBaHHs, KOJU 3aJIHIla-
IOTBCSI CYMHIBYM B HasiBHOCTI (haKTiB, SIKHMH BOHAa OOIPYHTOBYE CBOE MPaBO Ha
OTPHUMAaHHS MEeBHOI aJIMiHICTpaTUBHOI MOCayTU. PazoM 3 TUM, BUHATKHU Y 1IbOMY
Bi/IHOIIIEHHI ICHYIOTb, ITepe/lyCiM, KON TPOMA/ISTHUH 3 BJIACHOI BUHU 3HAXOIUTHCS
B CHTYyaIlii HEMOKJIMBOCTI JoBecTH HeoOXiaHi daktu [9, c. 20-21]. ¥V takux
BUITAJKaxX yKe a[MiHICTpaTUBHMIT opraH 3000B’si3aHuii BUTpeOyBaTH B iHIINX
cy0’eKTiB IpaBa BiAMOBiAHI HOKa3M.

3 orJsily Ha BUKJIQJIEHE HA 1bOMY eTalli HAIllOTO JOCJIPKeHHSI MOXKEeMO 3a1Tpo-
IIOHYBATU TaKi NPOMINCHI BUCHOBKU.

Io-nepwe, nipuniun oMiliiHOTO NOCTI/KEHHS B aJIMIHICTPATUBHIN TTpoiieypi
MOJISITAE Y TTOKJIaJIeHHI Ha aJMiHiCTpaTUBHI opraHu 000B sI3KiB:

— TMOBHO Ta BceOIUHO AOCHiANTH BCi (haKTU4Hi 00CTaBUHU CIIPaBH, a He TiJIbKU
JI0OKa31, Ha/laHl y9acCHUKAMU aJIMiHICTPATUBHOTO TTPOBAKEHHST;

— 3a BIICYTHOCTI KJIOMOTaHb YYAaCHHUKIB 3a BJIACHOWO iHII[iaTHBOIO BUTPEOY-
BaTU J0JAaTKOBI HeOOXi[Hi i gocTaTHi AOKa3W 3a/Jis MOBHOTO Ta BceOIYHOro
JIOCJIiIPKEeHHST,

— Ha MiICTaBi MPOBEJEHOTO MOCTiKeHHS c(hOpPMYBaTH BJIACHE TIEPEKOHAHHS
I0/I0 TIPABOMIPHOIO Ta CIIPABE/IJIMBOTO PillleHHS Ta TPUMHATHA HOTro (BpaxoByOun
Bi/IMOBI/IHI BUMOTH YYaCHUKIB, ajie He 0O0B'SIBKOBO 33/I0BOJIBHSIIOUN iX).

Ilo-0pyze, yaacHUKHN aiMiHICTPaTHBHOTO TIPOBA/KeHHs (TIepeayciM — TpUBaTHI
ocoO1) MaloTh He TiJIbKH IIPOIEAYPHI IpaBa, aje i 060B’A3KU. 30KpeMa, BOHU
3000B’sI3aHi CIIPUATH aIMiHICTPATUBHUM OpraHaM Y JOCJIi/KEHHI BCIiX (hakThd-
HUX OOCTaBWH CIIPaBW, a HEBUKOHAHHS 1LOTO O0OB’SI3KY MOKe MPU3BECTH 10
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NPUIHATTS aAMIHICTPaTUBHOTO aKTa, SIKMii He Oy/ie 3aI0BOJIbHATH iX BUMOTH ab0
JK 32/I0BOJIBHATHME IX 4aCTKOBO.

Odiuiiine docnioxcenns 6 disavrocmi cyois

Kopexc amminictparuBHoro cynountctsa Yipainu (gami — KAC, Kogeke) y aBox
cBoix pegakiisix 2005 ta 2017 pp. BMIlllye TeKCTyasJbHO, a BiJITaK i 3MiCTOBHO
30iKHI CTaTTi, B IKUX OIMKCAHO CYTHICThH CIIEIiaJbHOTO, MPUTAMAHHOTO JINIIe
naHiit (opmi mpaBocy/isi IPUHIIUAILY — TPUHITUITY OMIIiHHOTO 3’sICyBaHHS BCIX
0OCTaBWH y CIIpasi.

Tak, ct. 11 Kogekcy B penakiii 2005 p. Ta ct. 9 Kozmekcy B penakiiii 2017 p.
MaloTh iJIEHTUYHI Ha3BU — «3MarajbHiCTh CTOPiH, IUCIIO3UTUBHICTH Ta OdilliliHe
3’sicyBaHHS BCiX 06CTaBUH y CIpaBi» — i 00’€AHYIOTh MIPpaBuUJIa, BiAMOBIAHO 10
skux: 1) 3MaraJbHICTh CTOPIH, cBOOOAA B HaJ[aHHI CTOPOHAMM JJOKa3iB, 10BEIEeHH]
IX IEPEKOHJINBOCTI — i/1el, AKMMU 3aBXK/I1 KePYETHCS Cy/I IPY BUPIIIEHH] a/IMIHi-
CTPATUBHOI CIIpaBy; 2) TiTbKU 3BEPHEHHS 13 TIO30BHOIO 3a9BOI0 MOKE TTPU3BECTH
JI0 PO3TJISY CIIOPY B CY/Ii; IPU 1IbOMY CYJI BUPINIYE JUIe TUTAHHS, MO TOpPYy-
IIEHO 1TO3MBaYeM y MMO30BHUX BUMOTAX; MOKHA BUMTHU 32 MeKi OCTaHHIX, O/IHAK
TUIBKU Y BUIMA/KY, SIKIIO CY/] BBaKATHME, 1110 11e HeOoOXIiAHO /IS AOBOTO 3aXUCTY
[paB IPUBATHUX OCIO Bij MOpylieHb 3 OOKY MPeACTaBHUKIB BJIaAM; 3) TOM, XTO
3BEPTAETHCS /IO CY/y, BIIPaBi 3MiHUTH [TO30BHI BUMOTH YU B3arajii BiJIMOBUTHUCS
BiJl HUX; 4) aAMiHICTpATUBHMIT Cy/ 3000B’s13aHU 3’sicyBaTH BCi 0OCTaBUHU
y CIIpaBi, OTOK, HOMY HaJIEKUTH MTPABO 3 BJIACHOI iHINIATWBY BUSBJIATH Ta/abo
BUTPeOYBaTH J0Ka3H, SIKUX, Ha fOT0 TyMKY, OpaKye.

B o6ox penakitisx Kojgekcy 3rajanuM BHIIe NMPaBUJIaM MEPEAYIOTh MPUIIHCH,
SKUMU 33/IeKJIapOBaHO 1/1ef0 PIBHOCTI BCiX YYaCHUKIB CYZIOBOTO IIpoIllecy Tepej]
3aKOHOM 1 cy/oM. Y Meskax JaHOTO JIOCJIiKEeHHS 3ayBa’KMMO, 1110 BiJICTOI0EMO
MO3MIIiI0, 32 KO0 3alPOBA/KEHHs NMPUHIUIY odiliiiHoro 3’sicyBaHHS BCiX
00CTaBWH y CIPaBi TapaHTY€E B aJMiHICTPATUBHOMY CYIOYMHCTBI peasizaiiio
i71ei piBHOCTI, OCKIJIBKY TIell creliaJbHU MPUHITAIT BIJTMBAE Ha 10 TTPUHITATIIB
3MaraJibHOCTI CTOPiH Ta JAMCIIO3UTUBHOCTI, BHACJI/IOK YOTO HEPiBHI y Marepi-
aJIbHUX BiJIHOCMHAX YYaCHWKHU CIPaBU — TPUBATHI 0coOM Ta cy0'€KTH BJIaJHUX
MOBHOBakKeHb — y CYJOBOMY NMPOBa/KEHHI HaOyBatOTh PIBHUX IMPOIECYATbHUX
MOKJIuBOCTel [16, c. 73—-74].

OTsxe, puHIIAT OMIIITHOTO 3'sICyBaHHS BCiX 00CTABUH y CITPaBi MOKHA BBaXKaTh
He BIJIOKpeMJIEHNUM, TIOBHICTIO CAMOCTIMHUM SBUIIEM; BiH, SIK 3a3HAUaJIOCs BUIILE,
B3aEMOJII€ 13 TPUHIIMIIAMU 3MarajJbHOCTI CTOPiH Ta JAUCIIO3UTUBHOCTI, MO3HAYa-
€TbCS Ha iX MPOSIBAX y PO3IJISyBAHOMY CY0BOMY IIPOIleCi; Ha Hallle TepeKo-
HaHHS, OIIMCATH /110 NPUHIKITY O(]iliiiHOTO 3'acyBaHHs BCIX 0OCTaBUH Y CIIPaBi
6e3 3BepHEHHS /10 MIPABIII, SKUMU 3aCBIUYEThCS Pealisallis ijieil 3MaraabHOCTI
CTOPIH Ta AMCIO3UTUBHOCTI, HE YSABJISIETHCS 32 MOKIIUBE.
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3a/J1s MiAKPITIeHHsST BUCJOBIEHUX yMOK, 3pOOMMO JIesiKi y3araJbHeHHs, 3a
JIOIIOMOTOIO SIKMX TIPOLTIOCTPYEMO, SIK BiZIOYBAETHCSA CTBEPKYBAHUI HAMU BILIVB
CIIeI[iaJIbHOTO TIPUHIUIY aJMiHICTPATUBHOIO CY/JIOYMHCTBA Ha KJACUYHi JIOTMU
CYZIOBOTO TIPOIECY — HA 3MarajibHiCTh Ta AUCIIO3UTUBHICTD.

1. Bignosigno mo nonoskenb KAC yyacHMKH CyZOBOTO TIPOIIECY i3 OJIHAKOBUM
IPOIeCyaJbHIM CTaTyCOM MaloTh OyTH HaJiJeHi PIBHUMHU IMPOIECyaJbHUMU
MO>KJIUBOCTSIMU.

2. PiBHi nporecyanbHi MOKIMBOCTI CTOPIH 3a0€311e4yIOThCS 3aIIPOBA/KEHHIM
IIPaBUJI, SKI ONIMPAIOTHCS Ha NMPUHIMIIN 3MarajbHOCTI CTOPIH, AUCIIO3UTUBHOCTI
Ta o(IIiIHOTO 3'sICyBaHHs BCiX 0OCTaBUH Y CIIPaBi.

3. Odiiiine 3'sicyBaHHst BCiX 0OCTaBUH Y CIIPaBi TOJISITAE B TOMY, 10 CY/I TTi/l Yac
BUPIIIIEHHST TPABOBOTO KOH(JIIKTY 3a ydyacTio cy6’€KTa BJaJHUX MOBHOBaXKEHb
3irpa€ poJib He TiIbKK apbiTpa, 0 SKOro 3BEPHY/IUCS KOH(BJIKTYIOYl CTOPOHH,
a I aKTMBHOTO yYyacHUKa TPoIiecy, YIIOBHOBAKEHOTO Ha Jlii, BANHEHHS SIKUX MOXKe
[IO3HAYUTHCS HA Pe3yJbTaTaxX po3IJsly CIpaBU.

4. Tlpuatnun oditiitHoro 3'sicyBaHHs BCIX 0OCTaBWH y CIIPaBi B3aEMO/IIE i3 juc-
MMO3UTHUBHICTIO Ta 3MarajbHICTIO CTOPiH; Ile onrcaHo y Hopmax Kojekcy, skumu
KEPYETHCS caM CY/I 1 Ha SIKi MAlOTh 3Ba’KaTU YYaCHUKHU CITPABU.

5. JINCTIO3UTUBHICTD Y KIACHUYHOMY, XapaKTePHOMY /IJIst c(hepu IUBIIbHOT I0pHC-
JIMKII PO3YyMiHHI O3HAYa€, 10 BIATOBIHI IIPOLleCyalbHl BITHOCMHN BUHUKAIOTD,
PO3BUBAIOTHCS Ta 3aBEPIIYIOTHCS BUKJIOYHO 3a 1HIIIATUBOIO CTOPIH MPABOBOTO
KOHMJIIKTY BHACTIZIOK peasti3allii HUMU MaTepialbHUX Ta TPOIECYaJTbHUX MPaB

[17, c. 181].

Tak, Ancno3uTUBHICTH onucano y [luBiabHOMY MpollecyaqbHOMY KOJeKCi YKpa-
iHU, 3TiHO 31 cT. 13 SIKOTO Cy/l pO3IJisi/la€ CIIpaBU He 1HaKIe sIK 32 3BePHEH-
HSAM 0co0M, MoJaHuM BiAnoBigHo 10 Kojaekcy, B Meskax 3asiBJEHUX HEIO BHMOT;
YYaCHUK CITPAaBM PO3MOPSKAETHCS CBOIMU MPaBaMU IIO/0 TPEMETa CIIOPY Ha
BJIACHUI PO3CY/IL.

AHaNOTIYHO AMCTIO3UTUBHICTH OXapakTepu3oBaHo B Kojekci amiHicTpaTUBHOTO
cynounHcTBa YKpainu. Tak, 3rizgno 3 vactuHamu 2 ta 3 ¢tT. 9 KAC cya posrisgaae
aJIMIHICTPATUBHI CIIPaBU HE 1HAKIIE K 32 II030BHOIO 3as1BOIO, IOJAHOIO BIJIIO-
BiziHo 1o Kozekcy, B Meskax MO30BHUX BUMOT; KOKHA 0004, SIKa 3BEPHYJIACS 32
CY/IOBUM 3aXHCTOM, PO3IMOPSIKAETHCA CBOIMU BUMOTaMU Ha CBili PO3CY/I.

Opnnaye B aMiHICTPATUBHOMY CYZIOYMHCTBI Ha JUCHO3UTUBHICTH BILIUBAE Odi-
IilTHe 3’siCyBaHHSAM BCiX 00CTaBUH y CIIPaBi, MO TPOTISIIAETHCS Y TOMY, 110, /IS
MPUKJIALY, Cy/l: a) BIPaBl BUWTHU 3a MeXXi MO30BHUX BUMOT, SKIIO BBaXKaTuMe,
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110 11e HeOoOXiIHO JIJIsT TIOBHOIIIHHOTO 3aXKMCTY TPaB 0COOM BiJl MOPYIIIEHDb 3 GOKY
cy6’exta Baagaux nosuoBakenb (4. 2 cr. 9 KAC); 6) moBuHEH KOHTPOJIOBATA
peaJrisaliito mo3uBaveM MpaBa BiIMOBUTHCS BiJl TO30BY MOBHICTIO aO0 YaCTKOBO
a0b0 BiJIMOBUTHCSI Bi/l IPUMYCOBOTO BUKOHAHHSI CY/IOBOTO PIilllEHHS, @ TAKOK Ma€
KOHTPOJIIOBATHU peasti3alliio Bi/loBilaueM 1TpaBa BU3HATH 1030B (cTaTTi 47, 189,
238 ta 377 KAC); B) gKmio mo3uBay He 3TOjIeH Ha 3aMiHY BiJIITOBilada iHIIOO
0c00010, MOXKe 3aIy4UTH 110 0co0y SIK Apyroro Bigmosigaua (4. 4 ct. 48 KAC);
) 3aCTOCOBYE 3aX0jii 3a0e3MeveHHs] M030BY 3 BiacHOi inimiatusu (ctarti 150
ta 151 KAC); 1) MoXe BiIMOBUTH Y 3aTBEP/)KEHHI YMOB TPUMHPEHHSI CTOPiH
(crarti 190 Ta 191 KAC).

6. 3MarasbHICTb CTOPiH OB 3YIOTH 13 I0Ka3yBaHHAM. BTiM Ba)KJINBO 3ayBaKUTH,
10 3MICT 3MaraJibHOCTI CTOPIH Y IIUBIJIBHOMY U a/IMiHICTPAaTUBHOMY Cy/IOUMHCTBI
Bi/I3HAYYETHCS TOMITHUMU Pi3HUTIAMU. JIAKOHIYHO 1I KDACHOMOBHO TIPO TaKi BijI-
MIiHHOCTI MOKHA c(hopMyBaTh GaueHHsI, 3BEPHYBIIICH 10 Ty IiKaIliil TpaBHUKIB,
SKI TOCTIKYIOTh TUTAHHS 1IUBLJIBHOTO Tpoiiecy. Tak, aBTopu Kypcy 1uBiibHOTO
IIpolecy 3ayBasKyIOTh, 110 Y IMBLIBHOMY CYJOYMHCTBI IPUHIMII 3MarajbHOCTI
peali3yeTbCsl BUKJIIOYHO Yepe3 IeMOHCTPAIlilo CTOPOHAMU CBOIX IMO3UILIH: CTO-
poHu 3000B’s13aHi 310paTH i IpeACTaBUTH HOKa3H, Ha IMiJCTaBi IKUX CYJI 1 BUPIIIYE
CIpaBy; Cy/ 3a OyAb-sIKUX YMOB 3 BJIACHOI iHiIiaTUBM He BIIpaBi BUTpeOyBaTH

nokasu [17, c. 190, 195].

Yepes gito npunimiy odiliiHoro 3’sacyBanHs BCix 0OCTaBUH y CIIPaBi 3Marajib-
HICTh CTOPIH B aJMiHICTPAaTUBHOMY CYAOYMHCTBI HAOUPaE JOAATKOBUX BUPa3iB,
SIKi TPO3UPAIOTH y TOMY, IO CY/I, IPUMiPOM, YIIOBHOBAa)KEHO: a) BU3HAYATU KOJIO
0OCTaBUH Ta JyMaTH TIPO Te, sIKi JOKa3¥ oMy TOTpiOHi A/t ix (o6cTaBuH) 3's1Cy-
BauHs (4. 4 c1. 9 KAC); 6) mpornoHyBaTi yyacHUKaM CIIPaBH MOJAaTH KOHKPETHI
nokasu (4. 3 cr. 77 KAC); B) 3 BiacHOI iHiniaTuBU BUTpeOyBaTH J0KA3H, SKHUX,
Ha 0TO JIYMKY, HEe BHCTAyYa€ /i BCTAHOBJIEHHS ycix ob6cTaBuH B crpasi (4. 3
cr. 80 KAC); r) HaBiTh SKIIO CTOPOHK BU3HAIOTH IIEBHI 0OCTABUHU, TOC/II[KYyBaTH
JIOKa3H, 10 1X MiATBEP/KYIOTh 4 cIIpocTOBYIOTH (4. 1 cT. 78 KAC).

3 OrJig/ly Ha BUKJA/leHe Ha I[bOMY eTalli HallloTO JIOCJIi/PKEHHS MOXKeMO 3aIpo-
MOHYBATH JIeKiJibKa MPOMI>KHUX BUCHOBKIB.

Ilepwuii — «3HAXOJUTHCA HA IOBEPXHi», aJi’)Ke IOJISITAE B TOMY, 1110 1 IIpa-
BUJIa QJIMIHICTPATUBHOI MPOIEAYPH, 1 NpaBuJja aJMiHICTPATUBHOTO CYJOYMH-
CTBa BIZIBHAYYIOTHCST TUM, 10 iX TOOYZ0BAHO 3 OTJISLy HA MPUHIUITH, Y Ha3Bi
SKUX BUKOPUCTAHO OJHOKOPEHEBi CJIOBaA: /I MpoIlefAypru — OMiliiiHIiCTh; 11
cyniounHcTBa — odilliiiHe 3’dcyBaHHs. Taki ¢I0Ba, sIK BUAAETHCS, BKUTO 31151
TOTO, 100 MiAKPECTUTH BUPIIIAIbHY POJib, SIKY Biirpac mpeAcTaBHUK BJIaan
y BiJITHOCWHAX, Ha perJiaMeHTaIlif0 dKuX I1i mpaBusia crupsamoBano. OcTaHHE, Ha

ISSN 2414-990X. Problems of legality. 2022. Issue 159 19



MucapeHko H. b., Likonuk A. M., banakapeea I. M. [TpuHyun ogiyitiHo20 00Ci0XeHHs 8 0ifssIbHOCMIL..

Hallle TlepeKOHaHHsI, I03BOJISIE BIIEBHEHO OTePYBaTH B IIill yOJIiKallii criorydeH-
HAM CJIiB «o@illifiHe JOCHI/PKeHHS», sIKe € TMPUAATHUM JIJIg OIUCY AisSIbHOCTI
IIPeJICTaBHUKIB 000X TiJIOK BJIaJi — BUKOHABYOI Ta CYIOBOI.

/lpyeuii — TPYHTYETHCS HA YABJEHHI PO Te, SIK 3TaJlaHUMU [IPABUJIAMU TIOCJY-
TOBYIOTBCST Cy0O'€KTH BJIajiM, SIKi MOKJIMBOCTI BOHU HAJal0Th OCTaHHIM. | agmiHi-
CTPATUBHUIL OPraH, 1 Cy/ i/l BIVIMBOM JIOCJI/KYBAaHUX IIPUHITUIIB IEMOHCTPYIOTh
AKTUBHICTH y IPOBAIKEHHIX: iX YIOBHOBAKEHO CaMOCTIiTHO, 6€3 OTpUMaHHS
Ha Te 3roJ 3aiHTepecoBaHMX OCi0 BUMHSATH Taki [ii, IKi TapaHTyBaTUMYTh, IO
yXBajieHe HUMU PillleHHs B cIpaBi Oy/e MOBHICTIO BiJIIOBiaTH 3a1eKIapOBaHIM
Ha HOPMaTUBHOMY PiBHI BUMoraM. [Hakmmmu cjoBaMu, 0OUiBa MPeACTaBHUKH
BJIQ/IN, KOPUCTYIOUUCH ITUMU MOKJIUBOCTSIMU, TIPATHYTh JI0 «SIKiCHOTO» Pe3yJib-
taty. OfHaK, Y1 MOXKHA BBKATH TaKi «OMIIiiiHi» MOKIUBOCTI iIEHTUYHUMU, YU
Mo/IibHI BOHM 3a CBOEIO CYTHICTIO, a BifiTak i 32 CBOIM TIPOSIBOM?

Oqiyiiine docaidxcenns y npouedypHux ma npouecyalbHux 6i0HOCUHAX

[likaBUMM JyMKaMH, SIKi TOPKAIOTHCS O3BYYEHOTO TMTAHH, HAMOBHEHA poboTa

M. Posina «IIpomec sk ropuandHa HayKas, sika mobaunsia csit e 'y 1910 p. [6,
c. 24—45].

[Ipoecop M. Posin mounnae cBoi po3aymMu 3 TBEPKEHHS TPO Te, IO HayKa
MaTepiaJbHOrO npaBa (He3aJesKHO Bijl TOrO, YU € Il MpaBO MPUBATHUM abo
myOIiYHUM ) BUBYAE TIPABOBI BITHOCHMHM B YMOBaX iX HOPMaJbHOTO BUHUKHEHHSI,
PO3BUTKY Ta MPUIIMHEHHS. AJie 1eKOM BUHUKAIOTh KOHMJIIKTH, BHACTIOK SKUX
Taki BifiHOCMHU HAOYBaIOTh 03HAK OOPOTHOM, a TOMY IX (BiZHOCHHM) HEOOXiZAHO
MMOBEPHYTHU y 3BUYaiiHe pycao. 3a TBep/KeHHAIM Impodecopa, pojb OpraHy
BUKJIIOYHO TTPUCTOCOBAHOTO [IJIsI PO3B’sI3aHHS MPABOBUX KOH(MIIKTIB, Bifirpae
CyJZl, y pa3i 3BepHEHHS /10 IKOTO CIIOCTEPITaEThCS BUHUKHEHHS BKe 1HAKIINX,
MPOIIECYATbHUX BiZIHOCHH, SIKi PETYJIIOIOTHCS 0OCOOMMBUMU TTyOIIUHO-TIPABOBUMH,
a caMe TpollecyaJbHUMHU HOpMamu [6, ¢. 25—27].

[Tpodecop Posin BHOKpeMIIIOE TPy aTpuOyTH BiZIHOCKUH MPOIECyaJbHUX.

[Tepmmii — mpoilecyasibHi BiIHOCUHU € OJHOMAHITHUMHU, aJiKe 1X yYaCHUKaMU
3aBJK/M € CTOPOHM Ta cy/. IIpu 1boMy, sKUil GU cTaTyc CTOPOHM HE MaJiM BiZIO-
BIIHO JI0 MaTepiaJbHOTO 3aKOHY — BJIACHUK, OOP/KHUK, BUHYBATHIA 1 T. iH., TIpoIie-
CyasIbHUIA 3aKOH 3aKPIIUIIOE 32 HUMHU ITpaBa Ta 0O0B’sI3KM 1M03MBaya, BilOBi1aya,
3BHHYBauyeHoro i T. iu. [6, c. 27-28].

Jlpyruii arpuOyT 1MoJisira€ B TOMY, 110 BCi fOr0 yYaCHUKH, Y TOMY YMCJi U Cy/I,
MOB’s13aHi MixK co60t0 0boaHNMK MpaBaMu Ta 000B’siskamu. [Ipodecop Posin
MOPIBHIOE MpoIleCyaabHi BIIHOCUHM 13 1M030aBJICHUM OCHOBM PiBHOPaMEHHUM
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TPUKYTHUKOM, Y SKOMY Ha BEPXiBIli — Cy/I, a JIBI HUKHI Kpallku 3aiiMaloTh KOH-
(bikTyI0Ui CTOPOHHU, SIKI CHIJKYIOTHCS OJ[HA 3 OJIHOIO CaMe 3aBJISIKU y4acTi y Bijl-
HocuHax cyny. IlizcymoByioun, mpodecop 3ayBaxye, 1110 1poliecyaibHi BiIHOCUHU
€ He IBOCTOPOHHIMU, a TpUCTOPOHHIMU [6, c. 28].

[ Tpets xapakTepucTUKa MPOTeCyaJbHUX BiTHOCHUH, 3a TIePEKOHAHHSM TIpodecopa
PosiHa, BUSIBJISIETHCS B TOMY, 1[0 BOHO € JAWHAMIYHUM, OCKIJIbKK 30€piracThCst
BIIPOJIOBK OKPEMUX CTaill — BiJl TIOYATKY CY/IOBOTO IIPOIeCy i /10 Moro 3aBep-
nrenns: |6, c. 29].

Tenep, matoun Takuii AeTajJbHUI i, OJJHOYACHO, AJIETOPUYHUI OITUC TIPOIeCyalib-
HUX BITHOCUH, HECKJIAJIHO BIIHAMTH KpAINKU JAOTUKY MiXK HUMU Ta BiJIHOCUHAMU
MPOIIEIyPHUMU 1, OJTHOYACHO, BCTAHOBUTH iX (BiZIHOCUH) BiIMiHHOCTI.

Tax, a1 000X BUIB BiJIHOCHH XapaKTEPHOIO € «PYXJUBICTb», aJyKe CYIOBUI
mpoIiec i agMiHicTpaTHBHA MPOIeypa SBJSIOTh o000 3aBepIiieHi, 4iTKO per-
JIaMEHTOBAHI TOPAJIKM, BITPOJOBXK 3/[INCHEHHS SKUX ClIpaBa J0JA€ MIJISAX Bijl
il MopylleHHs 10 BUKOHAaHHA pimteHHs. Llell misx ang mpoiiecy i npoieaypu
MOKHA [IPEACTABUTH K CYKYITHICTb CTaAill, eTamiB i Aii, o IpoxXoasTh abo BUH-
HSIIOTh 3aiHTEpPecoBaHi 0coOU Pa3oM i3 cyO’€KToM IyOJIYHOTO aAMiHICTPYBaHHS
gy cyaoM. BiHOCHO Ifi€l XapaKTepUCTUKKM MA€ CEHC 3ayBa’kKMTH, IO mepedir
MIPOIIECYATbHIX BiTHOCHH PO3MOYNHAETHCS 31 3BEPHEHHS /10 CYY 0COOH i3 METOIO
BUPIIIEHHS KOHKPETHOTO KOH(MJIIKTY, i3 SIKUM BOHAa CTUKHYJIACS; Y OiAbIIOCTI
BUIAJKIB iHII[IaTOPOM BMHUKHEHHs TaKWX BiJHOCHH € TpuBaTHa ocoba, IpaBa
SKO1, IMOBIPHO, MOPYIIIEHO TMPOTUIIPABHOIO JiSJIbHICTIO IPeJCTaBHUKA BJIQJIN.
[TporenypHi BimHOCHHI (DOPMYIOTHCS SIK BHACJIIOK 3BEPHEHHSI TIPUBATHOT 0COOM
1o cy0’exra myOIiaHOrO aMiHICTPYBaHHS, Tak i yepe3 BUKOHAHHSI OCTAaHHIM CBOIX
MOBHOBasKEHbB; MPHU I[bOMY 3a3HauyeHi BiHOCHHH, SIK TPaBUJIO, He 00YMOBJICHI
HasIBHICTIO KOH(IIIKTY: mpuBaTHa ocoba yepes CIJIKYBaHHS i3 MPEACTaBHUKOM
BJIQ/IN peasli3y€e CBOI MPaBa, a MMpeICTaBHUK BJIQ/IM K 1HIIIaTOP BiIHOCUH TIparHe
3MIMCHUTH 3aKpilljieH] 3a HUM (DYHKITII.

BigHocunu 3 posrisiay myOIidvHO-IIPAaBOBOIO CIIOPY B aJMIiHICTPATUBHOMY CYi
MO’KHa HasBaTH, 3a «TepMiHOJIOTiEI» Tpodecopa Posina, 3HE0COOJEHUME: TaK
caMo $IK B 1HIIUX CYJZIOBUX IIPOIlecax, B aJMiHICTPAaTUBHOMY CY/IOUMHCTBI € CTO-
pOHH, TpeTi 0cobH, IX MPEACTaBHUKY i, HAPEIIITI, caM Cy/I; KOKEH 3 TepesideHnx
cy0’eKTiB BiJirpae cBOIO TPOIECYaTbHY POJib, SIKa Hepeadayac 3aKpirIeHHs diT-
KUX TIpaB Ta 000B’SI3KiB.

[IponeypHi BiTHOCUHY 3a II€I0 O3HAKOIO CXO3XKI 13 MPOoIleCcyaJTbHUMU, aJlKe B HUX
6epyTh y4acTh 3agBHUKM Ta opranu (iX MPeACTaBHUKN), YIIOBHOBAXKEeHI BUPIIIY-
BaTU MUTAHH:, MOPYIIEHI y 3asBax; /IJId CTOPIH MPOIEyPHUX BiIHOCUH 3aKOH
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TaK caMO BUIIMCY€ BUpasHi mpasa ta 000B’sa3ku. OpHaK iX «3HEOCOBJIEHICTh>
BUIAETHCS HE TAKOIO pesibe(hHOI0 MOPIBHSIHO 13 MPOIeCcyaTbHUMU BiJTHOCUHAMH,
OCKIJIbKM YHi(piKOBaHI MpaBuUia 3aKOHY PO aJAMIHICTPATUBHY TPOIEAyPYy He
3aCTOCOBYIOTH JIJIs PerjiaMeHTallii Bcix 6e3 BUHSATKY CYCIIJIbHUX 3B’SI3KiB MiX
MpUBATHUMHU ocobaMu Ta cyO'ektamu myOmigHoro aaminicrpyBants. Ileil 3akon
BU3HAYAE BiHOCHHM, TO/I0 SKKUX BiH He Ji€ a00 Ji€ 3 MEBHUMI 3aCTEPEKEHHIMHU,
y TOH 4Yac fAK aJIMIHICTPAaTUBHUN IpolleCyalbHUN 3aKOH — Iie yHiBepcaJbHa
CYKYITHICTh HOPM, 3aCTOCOBHMX 3aBJK/IH, KOJIU € TIOTpeda y po3TJIsijii il BUPIIIeHH]
cyzioM Oyib-SIKOT aIMiHICTPATUBHOI CITPaBU.

HazxzBuuaiino iocTpaTUBHUM BUTJISIAE TTOPiBHAHHSA Tpodecopa Pozina mporre-
CyaJIbHUX Bi/IHOCUH 13 TPUKYTHUKOM, /iK€ BOHU (BIZIHOCMHU) 3aBXK/AU TPUCTO-
ponHi. IlepekoHaHi, 10 JaHa OCOOJIMBICTH 3aCYTOBYE Ha Te, 1100 HA3UBATUCS
KOHCTUTYTHBHOIO; CaMe BOHA OOYMOBJIIOE CYTHICTD i 3MICT TIPOIECYTHbHIX TIPa-
BWJI; 1 caMe BOHA He € XapaKTePHOIO JIJIsI BITHOCHH TMPOIelyPHUX.

k1o ckopucTaTUCs MOPIBHAJBHUM IIPUHOMOM, JI0 SIKOTO 3BEPHYBCs 1podecop,
TO MOKHA CTBEpIKYBaTH, 1110 MPOIIEYPHi BITHOCUHU € MPSMOIO JIHIET0, 3 OHOTO
OOKy $SIKOI, SIK TIPaBUJIO, — MpUBaTHA 0coba, a 3 iHIOro — cy6’eKT MyOIiTHOTO
aJIMiHicTpyBaHH4. /[BI CTOPOHM TaKMX BIIHOCUH Ha/iJieHI KOPECIOHAYIOYUMU
mpaBaMu Ta 000B’sI3KaMu, TMOAIOHO [0 TOTO, SIK i CTOPOHU OY/Ab-SIKOTO iHIIIOTO
MaTepiaJbHOTO CYCIIBHOTO 3B’13KY. be3 cymMHIBY, mpolieypHi BiIHOCUHU MalOTh
crieruivHi XapaKTepUCTUKK, 0OYMOBJICHI THM, 1[0 BOHU € ITyOJIYHO-TTPABOBUMHU,
a 3HAYMTh, Yepe3 ix (hopMyBaHHsI pUBaTHA 0coba peasisye CBOI MMpasa, a Mmpe/-
CTaBHUK BJIAJIU — 3/IIMCHIOE TIOBHOBa)KeHHA. Taki XapaKTepUCTUKU BUMAaraioThb
PO3MIllleHHsI cepejl POIEAYPHUX HOPM HPaBUJI, MOAIOHUX 10 TPOIECyaNbHIX,
a came, TaKuX, 110 OMKCYIOTh TIOPSIIOK MTPEICTABIEHHS Ta/ab0 OTPHMaHHST JI0Ka3iB
Ha TI/TBEPKEHHS Y1 CIIPOCTYBaHHsI 0OCTaBWH, Ha sIKi 3BasKaTHUMe ITPeJCTaBHUK
BJIQ/IM TIPU YXBaJIeHHI aJIMiHICTPAaTUBHOTO aKTa. Pa3oMm i3 TUM, Ha HaIly YMKY,
3a3HauyeHi TPOIeAYPHI MpaBuUJIa JUIIe MOAIOHI MPOIeCyaTbHIM.

Ha nmigkpiniaeHHs 11bOro TBePKEHHS IMOPIBHSAEMO JesiKi MpaBuJa JOKa3y-
BaHH4, IIpe/icTaB/ieHl y 3akoHi Ykpainu «IIpo aaminicTpatuBHY 1Ipoleypy» Ta
y Kojekci amMiHicTpaTUBHOTO CY/IOYMHCTBA YKpaiHU.

I riporieypHi, i IporecyaibHi HOPMU MOKJIAJAI0Th HA YYaCHUKIB 000B’SI30K HaaBaTh
JIOKa3H, 10 3HAXOMATHCS B ixX posnopsipkensi (1. 1 4. 2 cr. 28 3AIl Ta . 4 4. 5
cr. 44 KAC); obu/iBa 3aKOHN HAJIAIOTh YYaCHUKAM TTPABO KJIOMOTATH TIepest Cy6 €KTOM
BJIazu 1ipo ButpebyBans mokasis (4. 8 c¢r. 53 3AIl ta wactunu 1, 2 ct. 80 KAC).

[Ipu nbomy Timbku 3akon Ykpainu «IIpo agmiHicTpaTUBHY TPOIELYyPY» TPSIMO
nepeabayae st MpeCTaBHIKA BIaANu 000B’SI30K BCTAHOBJIIOBATH BCi 00CTaBUHU
cripaBM Yepe3 30MpaHHs I0Ka3iB 3 BaacHol iHiriatusu. [Ipo 11e MoBa B ToMy 4wmcJIi
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iy ct. 16 3akony, npucssyeHiii npuHnuny odimiitnocti. Hactuna 1 3rajganoi
CTATTi 3BYy4YUTh TaK: «AJMIHICTPaTUBHMIT OpraH 3000B’g3aHUI BCTAHOBJIIOBATH
00CTaBUHU, 1[0 MAIOTh 3HAYEHHST JIJIs1 BUPIIIEHHST CIIPaBH, i Y BUMAAKY HEOOXi-
HOCTI 30MpaTH JIJIsT 1[HOTO JOKYMEHTH Ta iHIM J0Ka3W, y TOMY 4Hc/Ii 6e3 3amy-
YeHHs 0coOM BUTPeOYyBaTH JOKYMEHTH i BiIOMOCTI, OTPUMYBATH y3TO/KEHHS Ta
3aKJIIOUEHHs, HeOOXi/IHI JI/IsT BUPIIIEHHST CITPaBU».

Ha nomarox /10 MponuTOBaHOTO TPUIUCY MOKHA 3TAJIaTH TAKOXK CT. 52 3aKOHY,
4. 2 AKOI nepeadavae, 1Mo ajMiHICTPaTUBHII OPTaH caMOCTIHO BU3HAYA€E KOJIO
00CTaBWH, IO TM/JISTAI0TH BCTAHOBJIEHHIO, HE OOMEKYIOUNCH MPH I[HOMY JOKa-
3aMM YYACHUKIB MPOBAJKEHHS, @ 4. 4 — 3a60POHsIE OpPraHy BMMAaraTu Bijl ydac-
HUKa HAZIaHHS I0KA3iB <... BCYIepey MPUHITUITY OMIIiiHOCTI, 3TiHO 3 SKUM TsTap
JIOKa3yBaHH4 MOKJIQIEHO HA aJIMIHICTPAaTUBHUIN OpraH».

Koznekc aamiHicTpaTUBHOTO CyIOYMHCTBA YKpaiHU HAJA€E CyMy MUPOKUI CIIEKTP
MpaB, 10 Peati3yloThCd HUM Ha CBIM PO3CY/ 1 3 €IMHOIO METOI — YXBAJUTHU
pilieHHs, sike BiJimoBizaTuMe BUMoram cT. 242 Komekcy, a came, 3aCHOBaHe Ha
izlel BepxoBeHCTBa MpaBa, 3aKOHHE Ta 0OTPYHTOBAHE.

Tax, 4. 4 cT. 9 «3MarajabHICTh CTOPiH, IUCTIO3UTUBHICTD Ta O(illiitHe 3’ aCyBaHHS
BCix 0o6cTaBUH y crpaBi» Mae Take 3BydaHHsi: «CyJ 3aCTOCOBY€E BU3HAUYEHI
y 3aKOHI 3aX0/1, HEOOXIIHI /75T 3'SICYBaHHsI yCiX 0OCTaBUH y CIIPaBi, y TOMY YHCJT
MOB’s13aHi 13 BUSIBJIEHHSIM Ta BUTPeOYBAaHHsM [IOKa3iB 3 BIACHOI 1HIMIATHBU».
Ha possutox 1poro npasusia B Kogekci nepenbadeno, mo Cy/ MOKe 3arporo-
HyBaTH CTOPOHAM HajaTh BusHaueHi qokas3u (4. 4 c¢t. 77 KAC), ButpebyBatu ix
3a kyonoranuaMm croponu (yactunu 1, 2 cr. 80 KAC) i, gkiuio fokasu y Takuii
crioci6 He GyayTh OTpUMaHi, cy/ BIpaBi BUTpeOyBaTH iX 3 BJACHOI iHIiI[iaTHBM
(4. 4 c1. 9; 4. 3 cr. 80 KAC) ab0 po3riIsiHyTH CIIpaBy i3 BUKOPUCTAHHSIM JI0Ka3iB,
o € y oro pognopsimzkenHi (4. 6 ct. 77 KAC).

Bucuosku
[IpoBenene mociizKeHHS 103BOJISIE AIWTH IEKLTBKOX TOJOBHUX BUCHOBKIB.

1. IIpaBuna agMiHICTPATUBHOI TIPOIEYPHU 1 aIMIHICTPATUBHOTO CYZIOUMHCTBA,
SIKUMU BPEryJIbOBAHO [ISIJIBHICTD aJMiHICTPAaTUBHUX OPraHiB i CY/IiB, Bi/I3HAYY-
IOTBCST THM, IO 1X MTOOY/I0BAHO 3 OTJISILy Ha TIPUHITAIT, Y HA3Bi IKUX BUKOPUCTAHO
OJTHOKOPEHEB1 CJI0Ba: JIJIsl TPOTIeypUu — «OMIIIHHICTY; IS CyTOUNHCTBA — «Oi-
iifiHe 3’sicyBaHHs». Taki cJ0Ba BJKUTO JJIsT TOTO, MO0 IMiIKPECTUTH BaroMicTh
poJIi, SIKY BiJlirpa€ MpeicTaBHUK BJAJW Yy BiJHOCUHAX, Ha PerJaMeHTalliio SKUX
1l TpaBUJIa CIIPSIMOBAHO.

2. 1 apminicTpaTUBHUI OpTraH, i Cyj MiJl BILIMBOM IPUHIUIIB odiliiiHOCTI Ta
odimiiiHoTo 3’sicyBaHHs BCiX 0O6CTaBUH y CIIpaBi JEMOHCTPYIOTh aKTUBHICTb
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y MPOBALKEHHSX: 1X YIIOBHOBAKEHO CaMOCTiiHO, 6€3 OTpUMaHHsI Ha T€ 3TOju
3aiHTEpPeCcOBAHMX OCIO BUMHSTH Taki /ii, sIKi rapaHTyBaTUMYTh, 1[0 yXBaJeHi
HUMU PIillleHH$ MMOBHICTIO BiZINOBIZIATUMYTh BUMOTAaM, 33/IeKJapOBAaHUM Ha
HOPMaTUBHOMY PiBHI.

3. Pazom 3 TWM, aKTUBHICTb aJMiHICTPAaTUBHOTO OPraHy i aKTUBHICTh CYIY
y CBOIX TPOsiBaX He MOKe OyTH BU3HAHA IEHTUYHOIO, OCKINbKY Peai3yeThest
BOHA Yy MPUHIIMIIOBO Bi/IMIHHUX BiJIHOCMHAX — IMPOIEyPHUX i MPOIeCyaTbHUX.
[Tepmi — ABOCTOPOHHI; HOPMU, MO iX PErJIaMeHTYIOTh, HA/[Al0Th Y4aCcHUKAM
B3a€EMHI TIpaBa Ta 060B’SI3KH, OHAK OJHOYACHO 1 «OOTSKYIOTh» Cy6h'€KTa BJagn
JOMATKOBUMU BIUMOTAMU — 3POOUTH BCE, IO Bil HHOTO 3aJI€KUTh, [IJsT 3'SICYyBaHHS
ycix oOCTaBUH Yy CIIpaBi 1 JIMIe IHCJs 1[bOTO YXBAlIOBATU PIillleHHS BiJHOCHO
inmoro yyacuuka. IIpoiiecyasbHi BiJHOCMHU — 3aBK/IU TPUCTOPOHHI, Jie € CTO-
POHM 1 CyJI; KOXKHA 31 CTOPIH JIOBOAUTH CBOIO MPABOTY, OKPECJIIOI0YH 06CTaBUHHU,
SIKi TIOTPIOHO 3'sICyBaTH, i MPEACTABISIOYN Ha IX MiATBEPIKEHHSI CBOI apTyMeHTH;
Cy/l B IIUX BiTHOCUHAX OIIHIOE TIEPEKOHINBICTH NTPE3eHTOBAHUX MO3UIIIHN 1 BUSB-
JI€ aKTUBHICTD JIMIIe TO/I, KOJIM BBaXKAE, 1110 HOMY /Il TPUHHATTS 3aKOHHOTO,
0OIPYHTOBAHOTO, CIIPABE/JIMBOTO PillleHHSI HEXOCTaTHHO JOBO/IB, HABEIECHUX
CTOPOHAMU.
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ABTOMaTuuHa dpikcauisi nopyweHn
[MpaBuA gopoXkHLO20 PyXy B 3apybiKHUX KpaiHax:
TeopeTuyHull Ta NPaKTU4YHUU acnekTu

OkcaHa BacuniBHa burak*

Haykogo-0ocnioHuti iHcmumym OepxagHo2o bydieHUYmMea ma micyesozo
camospAdysaHHA HayioHanbHoi akademii npagosux Hayk YKpaiHu,
Xapkis, YkpaiHa
*e-mail: ksverlovich@gmail.com

Anoranis

Axmyanviicmo memu nacamneped noe’si3ana i3 i0HOCHO Heu00a8HIM 3aNnPOBAONCEHHAM
6 Ykpaini aominicmpamuenoi éionosidarviocmi sa npasonopyuwenis y cepi sabesne-
uennss Oe3nexu 00poNcHbLOz0 pyxy, 3agixcosani 6 asmomamuunomy pexcumi. Touwiwe
Kaxcyuu, i3 npasosuUM MexamisMom pezyiosanis npoyedypu npumsiznens ocio 0o aomi-
Hicmpamuenoi 6i0noeidarvHocmi 3a Maxuil U0 NPAGONOPYULEHD, 30 K020 HIBEI0I0MbCs
KOHCIUMYUitini npunyuny ma 3a80amnins 10puouunoi (aominicmpamuenoi) 6i0nosioais-
HOCmi. 3anposadicenms cucmemu agmomamuunol Qixcauii nopyuenv npasui 0opoxc-
Hb020 PYXY, OICHO, € 0UCBUOHO HEOOXIOHUM KPOKOM, KU, 00HAK, nompedye 0emanviozo
docridcers ma 3nauno0z0 G00CKOHALCHIS HOPMATMUBHO-NPABOBOT 6a3u, wo ii peeynioe,
3 0606’ A3K06UM YPAXYBAHHAM He0OXIOHOCE OOMPUMAHHS 3AKOHHUX NPas ma c6o600 ocib,
KL npumsizaiomocst 00 adMiHicmpamueroi 6i0nogioarvrocmi. 36Uuaiino, agmomamuina
Qixcauis npasonopywens y cepi sabesneuenns besnexu 00poxcHv020 pyxy 6 Yipaini
€ NOPIBHAHO HOBONW Ma Julle HAOUPae 0bepmis, NPoXo0sUU ULLSIX CB020 CMAHOGLEHHSL.
Hamomicmv Qynxuyionyseanns xamep na 00pozax 6 inuux po3eUHeHUX Kpainax, sx, Hanpu-
xnad, y Benuxiti Bpumanii, Cnomyyenux IITmamax Amepuxu, Himewuuni, @panyii, Din-
asmoii ma Illseyii, 6ice mae bazamopiuny icmopiio, aka 3acayzo8ye na ii i demanvie
suguenns. Came momy memoio pobomu € nposedenns anarisy 3apyoircHux NPaxmux
Y OKpecieHill yapui, wo 003604UMb 3aNPONOHYEAMU ULLAXU YOOCKOHALEHHS HAUIOHATID-
1020 3axonodascmea, addce OL€GULL MA CNPABEOIUBUTL MEXANI3M NpUmMsizHenis 00 aoMmi-
nicmpamuenoi 6i0nogioarvnocmi 3a 00CIONCYBANULL HAMU 6UO NPABONOPYUECHD € OOHUM
i3 3aco6is yoesneuenns 0opoxcHvo2o pyxy. [is docsenenns 3asnauenoi memu 6 00Ci-
ONHCEHHI 3aCMOCOBAHO KOMNIIEKC 3A2ANbHOHAYKOBUX MA CNEUIAIbHUX Memodis HAYKOB8020
nisnanmst, aie 30e0iblL020 NOPIGHALLHO-NPACOBULL, AKULL SUKOPUCTIANO OJLs 3ICMAGACHIS
Meopemuunux i NPaKmuuHux acnexmis QYHKYIOHYS8anns cucmemu AgmomMamuynoi Qix-
cauii nopywens npasus 00PoACHLO20 PYXY 8 3apyOIICHUX KPATHAX, HANDAUIOBANHS NPAK-
MUUHUX pexomenoauii 0ns yoockonaienns i euxopucmanms ¢ Yxpaini. bazamopiunuil
iHo3emnuil 00C6i0 GUKOPUCTANIS CUCTREMU ABMOMAMUYNOL Qikcauil npasonopyuiens mae
nocayzyeamu Hadinum niorpyumsam O0ns 6NpPoBAVNCEHHs MA PO3GUMKY HAUTOHANLHOL
cucmemu i3 HaUMeHWUM CYnPomuBoM CYCniiibCmea, a maxodlic MiHIMI3AUIEI0 NPAKMUYHUX
NOMUNLOK ma 3axonodasuux npozaiun y uii cgepi. [lposedenuit ananiz das 3amozy euoxkpe-
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Bytiak O. V. Automatic Recording of Traffic Rules Violations in Foreign Countries...

Mumuy Hauoiew eexmuenuil ma Oie6ull MeXanism npumsznenus 00 aOMIHICMpamueHoi
gionogioarvrocmi oci6 3a nopywenis Ipasui dopoicivozo pyxy, 3agixcosani 6 asmoma-
TUYHOMY PEACUMI, 3 YPAXYBAHHAM HEOOXIOHOCIT QOMPUMAIIHSL OCHOBONOLONCHUX NPAS MA
2apanmitl cy6’exmis ub020 UOY NPABONOPYULEHD.

KmouoBi ciaoBa: aBTomaTuyHa (hikcalliss mpaBOIOPYIeHb; aJMiHICTpaTUBHA BiAMOBI-
JIATTbHICTD; TPOBA/KEHHS y CIIPaBi PO aJIMiHICTPaTUBHE ITPABOIIOPYIICHHSI.

Automatic Recording of Traffic Rules Violations
in Foreign Countries:
Theoretical and Practical Aspects

Oksana V. Bytiak*
Research Institute of State Building and Local Self-Government
of the National Academy of Legal Sciences of Ukraine, Kharkiv, Ukraine
*e-mail: ksverlovich@gmail.com

Abstract

First of all, the topicality of the topic is related to the relatively recent introduction of
administrative liability in Ukraine for traffic safety violations recorded automatically.
More precisely, with the legal mechanism for regulating the procedure of bringing persons
to administrative responsibility for such type of offenses, for which the constitutional
principles and tasks of legal (administrative) responsibility are nullified. The introduction
of a system of automatic recording of violations of traffic rules is indeed an obviously
necessary step, which, however, requires a detailed study and significant improvement of
the legal framework that regulates it, with mandatory consideration of the need to observe
the legal rights and freedoms of persons subject to administrative responsibility. Of course,
the automatic recording of offenses in the field of road safety in Ukraine is relatively new
and is only gaining momentum, going through the process of its formation. On the other
hand, the operation of cameras on roads in other developed countries, such as in Great
Britain, the United States of America, Germany, France, Finland and Sweden already has
a long history that deserves a more detailed study. That is why the purpose of the work
is to conduct an analysis of foreign practices in the outlined area, which will allow us to
suggest ways to improve national legislation, because an effective and fair mechanism of
bringing to administrative responsibility for the type of offenses we are investigating is
one of the means of ensuring road traffic. To achieve the goal, the research used a complex
of general scientific and special methods of scientific knowledge, mostly the comparative
legal method. This method was used to compare the theoretical and practical aspects of the
Junctioning of the system of automatic recording of violations of traffic rules in foreign
countries and to develop practical recommendations for improving its use in Ukraine. Many
years of foreign experience in using the system of automatic recording of offenses should
serve as a reliable basis for the implementation and development of the national system
with the least resistance from society, as well as the minimization of practical mistakes and
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legislative gaps in this area. The conducted analysis made it possible to identify the most
efficient and effective mechanism for bringing to administrative responsibility persons for
violations of the Traffic Rules recorded in automatic mode, taking into account the need
to observe the fundamental rights and guarantees of the subjects of this type of of fense.

Keywords: automatic recording of offenses; administrative responsibility; proceedings
in the case of an administrative offense.

Beryn

3akonoMm Ykpainu «IIpo BHeceHHs 3MiH /10 IeTKNX 3aKOHOABYMX aKTiB YKpaiHU
IO/I0 BIIOCKOHAJIEHHST PETYJII0BaHHST BiHOCHH Yy cepi 3abe3nedeHHs] Ge3mekn
JOPOKHBOTO pyxy» Bix 14 smmas 2015 p. Ne 596-VIII (i3 HacTynmHUMEU OTTOBHEH-
HSIMU Ta 3MiHaMM ) B YKpaiHi 3alIpOBa/KEHO aJIMiHICTPATUBHY BiIIIOBIIAIbHICTD
3a MPaBOTIOPYIIEHHS y cdepi 3abe3neueHHst Ge3MeKn J0POKHBOTO PyXY, 3adikco-
BaHi B aBTOMAaTUYHOMY PEKKUMI, Cy0’€KTaMy SIKMX CTaJIM «BiAMOBiJaibHi 0cOOM»,
a came: (pisuuHa 0coba ab0 KePiBHUK IOPUIUYHOI 0COOH, 3a IKOI0 3aPEECTPOBAHO
TPAHCIIOPTHMIA 3acib, a B pasi AKIIO 10 €AMHOTO AEPKaBHOIO PEECTPY TPaH-
CIIOPTHUX 3ac0O0iB BHECEHO BiIOMOCTI TIPO HAJIEKHOTO KOPUCTYBaYa BiAMOBIIHOTO
TPaHCIIOPTHOTO 3ac00y, — HAJIEKHUN KOPUCTYBaY TPAHCIIOPTHOTO 3ac00y, a SKIIO
B €UHOMY JIepKaBHOMY PEECTPi IOPUAMYHUX 0Ci0, PisMYHUX OCIO-TAIPUEMILIB
Ta IPOMAJICbKUX (DOPMYBaHb BiJICyTHI Ha MOMEHT 3allUTYy BiIOMOCTi TIPO KepiB-
HUKa IOPUAMYHOI 0cOOM, 32 SIKOIO 3aPEECTPOBAHIN TPAHCIIOPTHHIT 3acib, — 0co0a,
sIKa BUKOHY€E TTOBHOBAyKEHHST KEPIBHUKA TAKOI I0OPUIMYHOI 0COOM; a TAaKOK 0COOH,
SIKi BBE3JIM TPAHCIOPTHHIT 3aci6 Ha TepuTOpito YKpainu (4acTuHU Tepiia i gpyra

crarti 14? KYnAlITl) [1].

Hagenenuit Bume 3akoH, 3akoH Ykpainu «lIpo Hamionanpny nodmimio» [2],
nocranoBa Kabinery MinictpiB Ykpaiuu Big 10 sucromama 2017 p. Ne 833
«IIpo ¢ynkiionyBanus cucteMu (ikcarlii afiMiHICTPaTUBHUX TPAaBOIOPYIIEHD
y chepi 3abe3nedentss Oe3mMeKn TOPOKHBOTO PYXy B aBTOMATHYHOMY PEKIMi»
[3], IncTpykitig 3 oopmIeHHS TOJIIeNChKIMU MaTepiajliB PO aIMiHiCTpaTUBHI
HpaBoIOPYIIeHHs y cepi 3abesredeHHst Ge3NeKn T0POKHBOTO PyXy, 3adikcoBaHi
B aBTOMAaTUYHOMY PEXHMi, 3aTBep/KeHa Haka3oM MiHicTepcTBa BHYTPIIIHIX
crpaB Ykpainu Ne 13 Bix 13 ciursa 2020 p. [4], Bu3HauUUIM He Jiniile HOBY KaTe-
ropifo cy0’€KTiB PaBOTOPYIIEHHS Ta CIIOCiO BUSBICHHS IIMX JETIKTIB, a i ycra-
HOBHJIM OCOOJIMBHIT TIOPSIZIOK TIPOBA/KEHHS Y ClipaBaxX Mpo aJAMiHiCcTpaTHBHI
paBoIopyIeHHs y cepi 3abesnedenHst Oe3meKn 0POKHBOTO PyXYy, 3adikcoBaHi
B aBTOMATUYHOMY PeKUMI.

[Tpu 11bOMy HOpPMATHBHO-TIPaBOBa 6asa, 1O BCTAHOBJIIOE BiMOBIAANbHICTD 3a
JOCTI/KYBaHWI BUJL IIPABOIIOPYIIEHD, & TAKOXK PETYJIIO€ IPOLEAYPY IPUTATHEHHS
J10 a/IMiHICTPaTUBHOI BIJIIOBIJIAIbHOCTI 3a 1X BUMHEHHS, XapaKTePU3Yy€EThC KOJI1-
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3IHHICTIO HOPM Ta TIOTpeOy€E 3HAYHOTO yA0CKOHaMeHHs. HasBHICTh 3aKOHOIABYNX
POTAJIMH 3yMOBJIEHA Hacamiiepesl HebaKaHHSIM 3aKOHOTBOPIlS BPaXyBaTH BCi
3ayBasKeHHd 1 BUCHOBKH, BUkJa/ieHi B pitieHHi Koncruryniiitnoro Cyny Ykpainu
Biz 22 rpynust 2010 p. y crpasi Ne 1-34/2010 [5] uo/0 Bu3HAHHS HEKOHCTH-
TYIiIHHUMU T10JI0KeHDb cT. 14! «BignosizanbHicTh BAacHUKIB (CIIBBIACHUKIB)
TPaHCIIOPTHUX 3ac00iB», Ta yacTunu 1moctoi cr. 258 KYnAlIl [6]. 3okpema, MoBa
Iijle Tpo MOBTOPHE: 1) BCTAHOBJIEHHS MTPE3YMIIIIil BUHU BJIACHUKA TPAHCIIOPTHOTO
3aco0y, xoua i yepe3 yBeJEHHS HOBOI KaTeropii cy0’€KTiB MpaBOMOPYIIEHHS,
BusHaueHunx y cr. 14> KYnAlIl, — «BiamosigasbHoi ocobu», 3ampoBakeHol Ha
3MIHY <«BJIACHWKA/CIIBBJACHUKA TPAaHCHOPTHOTO 3aco0y» (ct. 14' KYuAITD);
2) 3anpoBa/)KEHHSI MeXaHi3My MPUTSATHEHHS 0 BiITOBIaJIbHOCTI, 32 SKOTO
BKasaHi Buie 0cobu (aKTUYHO 1M0306aBIeHI MOKIMBOCTI CKOPHCTATUCS Ipa-
BaMU 0c00M, sIKa MPUTATAETHCS A0 aAMIHICTPATUBHOI BiAIOBiAAIBHOCTI, BPO3pi3
ICHYI0OYMM HOpPMaM Ta MPUHIUIIAM 3/[IIICHEeHHS TTPOBA/KEHHS Y CIpaBax Ipo
aJIMIHICTPATUBHI ITPABOIOPYIICHHS Ta IOPUANMYHOL BIAIIOBIAAIBHOCTI B LIJIOMY.

HagaBuuili MexaHi3M HallijieHu#l Jiniie Ha BusiBjaeHHd (ineHTudiKaIliio) TpaH-
CIIOPTHOTO 3ac00y, Ha SKOMY 3/IICHEHO TIPaBOMOPYIIEHHS, Ta HOTO BOJIOLIBII,
a He 6e31ocepeIHbOr0 BUHYBATIST BYUMHEHOTO IIPOCTYIIKY. IIpu 11bOMY BUSIBJICHHS
OCTAaHHBOTO OOMEKYETHCS HEOOXIZHICTIO HaJlaHHsI TaKWX BijloMocTell 0cob0Io,
sgKa TMPUTSATAETBCS 10 aJIMIHICTPATUBHOI BiJIMOBIZIaIbHOCTI, aJl’)Ke B IIPOTUBHOMY
BUIIQJIKy — HACJIJKOM CJyTryBaTuMme Oe3Ili/icCTaBHE MPUTATHEHHS 10 aJMiHi-
cTpaTUBHOI BianosiganbHocTi. OfHaK OOTPYHTOBAHICTh IPUTSTHEHHS 10 aMi-
HICTPaTUBHOI BIANIOBITAJILHOCTI, HAsABHICTDb JOCTATHIX /OKa31B IIPO BYMHEHHS
aJMiHICTPATHUBHOIO MPABOIOPYIIEHHS € BaXKJIMBUMK YMHHUKaMU 3a0e311e4eHHsT
3aKOHHOCTI y cdepi aJiIMiHICTPaTUBHO-/IEIKTHUX TTPaBOBIIHOCUH. ITHOpYBaHHS
KOHCTUTYL[IHUX IIpaB 0Ci0, 10 PO3TISAAIOThC K Cy0 €KTH IIPOCTYIIKIB IIpU
MIPUTSATHEHHI /10 aJIMiHICTPATUBHOI BiJIMOBIIAJIBHOCTI 32 ITPaBOTIOPYIIeHHs Y cdepi
3abesredeHHsT 6e3MeKn JOPOKHBOTO PYXY, 3a(iKCOBaHI B aBTOMATUIHOMY PEKIMI,
€ HeIPUITYCTUMUM.

M. B. [Inyratup 3 11boro npuBojy 3a3HauuB, 110, BU3HAYAIOUYU JIETITUMHY MeTy
MOJKJIMBOCTI TIPUTSTHEHHST 0COOM — BJIaCHWKA TPAHCIIOPTHOTO 3aco0y, CJIij 3ay-
Ba)KUTH, 1110 BOHA I'PYHTYETHCS HA iJlel CIIpaBeJINBOCTI, SKa BUMAarae, 30Kpema,
MPOTOPIINHOCTI IOPUANYHOI BiJINOBIZAIbHOCTI BUMHEHOMY ITPABOMOPYIIEHHIO,
BIZIMOBIIHOCTI I(iJIell 3aKOHOAABIL 1 3aC00IB, 1110 0OMPAIOTHCS IS iX JOCATHEHHS,
BCTAHOBJIEHHS 1 [udepeHITiioBaHHs MyOIiYHO-TIPABOBUX 0OMEKEHD 3aJI€KHO Bijl
KOHKPETHUX 0OCTaBHH, IO 3YMOBJIIOIOTH iX 3ampoBaskeHHs |7, ¢. 160].

TiapKy Tak MOKHA BifaTh KOKHOMY HOMY HasiexkHe, TOOTO JOCSITTH CIIPaBe/l-
JIMBOCTI B TIPAaBOBOMY peTyJiloBaHHI. MeTa BCTaHOBJIEHHSI MTEBHUX ITPABOBUX
obMmexeHb Ma€ OyTH JIeriTuMHOI0 i ictoTHo. 1[I0 BUMOTry copMyIboBaHO
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Koucrurymitnum Cynom Ykpainu B pittienHi Bij 7 aunHsa 2004 p. Ne 14-pni/2004,
B OCHOBI SIKOI JIEKUTH JyMKa, 110 Jep/KaBHi 3aX01 He MOKYTh 3/ilicHIOBaTHCS Oe3
Bignosignoi Metu. IToxiGHa MeTa BiMarae 06’ €KTUBHOIO BUIIPABAAHHs, 3a BiACYT-
HOCTI SIKOTO POMAJISTHUH JIETKO MOJKe CTaTh 00’€KTOM Ge3IiIbHOI Motk [8].

Mu 1OBHICTIO TOTO/IZKYEMOCS 13 TAKOIO MTO3UINEI0 Ta CTABUMO 32 MeTY Ha IijIcTaBl
MTPOAHAJI30BAHOTO MiKHAPOHOTO JIOCBI/Ly BHECTH TIPONO3UIIIi Ta TPAKTUYHI PEKO-
MeH/Iallil 1010 MOKINBUX IIJISXIB BUPIIIEHHS MATAHHS MOPYIIEHHs paB ocib,
SKI IPUTATAIOTHCS JI0 a/IMIiHICTPAaTUBHOI BiINOBIIAJIBHOCTI 3a ITPABOTIOPYIIIEHHS
y chepi 3abe3reueHHst Ge3MeKn T0POKHBOTO PYXY, 3adiKCcoBaHi B aBTOMATHIHOMY
PEKUMI.

Marepianu Ta MeToau

Mera i 3aBIaHHs 1IbOTO JOC/IKEHHS MOJISATAIOTh Y BHOKPEMJIEHHI 0COOIMBOCTEN
IIPABOBOTO PETYJIIOBAHHS MeXaHi3My (DYHKITIOHYBaHHS aBTOMATU30BAaHUX CUCTEM
(ikcarii TopyIIeHb MPaBUJI JOPOKHBOTO PYXy 3apyOiKHUX JepsKaB Ha IiacTaBi
aHaJi3y Ta CUHTE3y HAYKOBUX Ipallb, HOPMATUBHO-TIPABOBUX aKTiB MO0 a/IMi-
HiCTPAaTUBHOI BiIIOBiaIbHOCTI 0cib 3a mpaBonopylieHHs y cdepi 3abesnedeH s
6e31eKn TOPOKHBOTO PyXy. /st OCATHEHHSI 3a3HAYEHOT METH BUKOPHCTAHO
KOMIIJIEKC METO/IIB: IiaJIeKTUIHUN, CUCTeMHUH, (hOPMATbHO-IOPUIUYHAN Ta 1HIITI,
OJ/IHAK OCHOBHUM € TIOPIBHAJIBHO-TTPABOBUI.

Pe3yibrati Ta 00roBOpeHHS

Bapro Bkasatu, 1110 oKpeMi BU€Hi, SKi JOCTIKYBaI 3apyOisKHi TIPAKTUKU Y 1Tiit
cepi, CTBEPIKYIOTh, 10 BOHKM 0a3yIOThCs HA MPABOMIPHOCTI MPE3IOMYBaHHST
BUHU Ta HEBIZIBOPOTHOCTI TIOKapaHHsST BJaCHUKA TPAHCIIOPTHOTO 3ac00y, TOOTO
AQHAJIOTIYHO JI0 HallioHAJIbHOTO 3akoHozaaBcTBa [9, ¢. 19]. OxHak TPOTUBHUKIB
TaKUX HOrsiAiB abcomorHa Gimburicts [10, ¢. 194—195; 11, c. 187]. Came Tomy
BBaKAEMO 3a MOTPIOHE CTPYKTYPHO TOMIIUTH JOCTI/IKYBaHUN MaTepian came 3a
IIUM KPUTEPIEM.

Ananoziuni 00 HAUIOHALHOZO0 Pe2yat08aAHHA

B Asmcrtpii, Hanpukaj, BUKOPUCTOBYETHCS TaK 3BaHa iH(oOpMaIlisd mpo BOis,
aJUKe crarioHapHi Ta MOOITbHI KaMepy KOHTPOJTIO TBUAKOCTI B Iill KpaiHi 3a3BH-
Jaii CIparboBYIOTH 0331y TPaHCIOPTHOTO 3acoby. ITicas aBroMaTnyHOi hikcartii
MIPaBOMOPYIIEHHSI KOMIIETEHTHUI OPraH BU3HAYA€ PEECTPAIIITHOTO BJIACHUKA
(BJTacHMKa TPAHCIIOPTHOTO 3acO0Y) Ha TiICTaBi HOMEPHOTO 3HAKY TPAHCIIOPTHOTO
3aco0y, 3a(hiKCOBAaHOTO KaMepOolo KOHTPOJIO MBUAKOCTI. OCKIiJIbKY BIACHUK Ta
BOJIil He 0OOB’SI3KOBO aBTOMAaTHYHO MalOTh OYTH OJHIE0 1 Ti€0 caMOoi0 0c00010,
KOMITETEHTHWI OpraH MOKe BHMaraTy, 100 BJIACHWK 3HAB, XTO KEPyBaB TPaH-
CITOPTHUM 32C000M ¥ MOMEHT TOPYIIEHHS.
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Came TOMy KOMIIETEHTHUI OpraH 3aIpolly€e Bi/IITOBI/IHI /JaHi B MUCbMOBI hopmi
abo teredoroM. Ko 3anmuT 3poOJIEHO B MUCHbMOBIH (hOPMI, BIaCHUK TPaH-
criopTHOTo 3aco0y Mae 14 aHiB aJst BiAnoOBii. SKIIO BiH 1l He HAZACTh, 10 HHOTO
MOJKYTh OyTH 3aCTOCOBaHi caHKIlii, siKi (akTruHOo Gyam 6 3acTOCOBaHI 0 TOTO,
xT0 OyB 3a(hikcoBaHUIT KaMEPOI0 KOHTPOJTIO TBUAKOCTI. KpiM TOTO, iIOr0 MOXKYTH
omrtpadyBaTu 3a HeHaZaHH iHdOpMarii mpo Bomig [12].

Cxoxuii MexaHi3M NPUTSATHEHH: 10 BIAOBIaIbHOCTI BUKOprcTaHo y [lBeiimapii

[13].

[Tomosxenns cr. 46.63.075 Komekcy mrary Bamunrron (The Revised Code of
Washington (RCW)), B sikiit ycTaHOBIIEHO, 110 Y CIIpaBi po mopyiierHst [IpaBut
JIOPOKHBOTO PYXY, BUSIBJIEHE 3a JOMOMOTO0 aBTOMAaTH30BaHOI KaMepH Oe3reKu
JIOPOKHBOTO PYXY, /i€ IpHIyIieHHst prima facie, 3rifiHo 3 sikM 0c060I0, sTKa Kepy-
BaJIa TPAHCIIOPTHUM 32CO00M Y MOMEHT 1 4ac, MPOTSTOM SIKOTO MaJIO MicIle MOopy-
meHHs, OYB 3apeecTPOBaHUI BJACHUK TpaHCHOpTHOTrO 3aco0y (1. 1). OxHak 1s
MPE3YMITI[ist MOKe GYTH CIIPOCTOBAHA y CIIOCIO TIOMAHHS /10 CYLY 3aPEECTPOBAHOL
BJIACHUKOM IIi/l TPUCSTOIO MTUCHMOBOI 3as1BU a00 HAJIAHHS TIEPe]] CYI0M MOKa3iB,
10 B MOMEHT BYMHEHHSI TIPABOIOPYIIEHHS TPAHCIIOPTHUIT 3aciO OyJ10 BUKPaJIeHO,
abo BiH TiepeOyBaB T/l KepyBaHHSAM, KOHTPOJIEM SIKOiCh iHMIO1 ocobu (1. 2) [14].

Y cr. 5 3akony Hizeprauzais «IIpo agmiHicTpaTuBHe 3a0e3TedeHHs] JOTPU-
MaHHS [PaBUJI JOposkHBOro pyxy» (Wet administratiefrechtelijke handhaving
verkeersvoorschriften) mepexbadeno, 10 SIKIMO Bigpa3y He BCTAaHOBJIEHO, XTO €
BOJIIEM, y pasi [OIYIIeHHsT MOPYIIEHHS 32 y4acTio aBTOMOOGIIsT 200 1HIIIOTO TpaH-
CIIOPTHOTO 3aco0y, 10 MaB peecTpalliitiuii Homep, 6e3 MIKOAM IS TOJI0KEHb
ct. 31 (apyrwmii ab3air), agMiHicTpaTMBHA CAaHKI[is HaKJIaJa€ThCcsd Ha 0CoOy, Ha
iM's1 KOl TpaHCIOPTHUIT 3aci0 3apeecTPOBaHMil Y PEECTPI HA MOMEHT CKJIaJaHHs
akra. [Ipu 11poMy 0coba MOKe MTOCUJIATHCST Ha TOJIOKEHHS CT. 8. Y CBOIO uepry,
B YACTUHI mepHriii cT. 8 mboro 3aKOHY BCTAaHOBJIEHO CKACYBaHHSI TTPOKYPOPOM
pillleHHsI, TPUITHATOrO 3TiAHO 31 ¢T. 5 abo cT. 5a, AKIo 0coba, Ha iM’st SIKOI 3ape-
€CTPOBAHO TPAHCIIOPTHHIT 3acib, PaBAOMOAIOHO 0BejIE, IO iHIa 0c00a BUKO-
pHCTOBYBaJIa 00 MPOTH ii BOJI, i 1110 BOHA HE MOIJIa PO3YMHO 3a1i00irTi TaKOMY
BUKOpHUCTaHHIO (11. <a») [15; 16, c. 122].

[lopoxHiii koneke Itasnii yCTaHOBJIIOE MPUHIIAT COJIIIAPHOCTI, 3TiJIHO 3 SKUM
3a MOPYIIEHHS, sIKi TATHYTD 32 cOO0I0 HaKJIaJeHHs aJMiHICTPATUBHOTO MITpady,
Bi/IIOBIIAJIBHICTh Hece BJIACHUK TPAaHCIOPTHOTO 3aco0y abo mpuuerna, B pasi
KomOiHaii TpaHcoptHux 3acobiB. Burogonabysau, opeHgap abo KOpucTyBad
Hece CIIJIbHY BiANOBiQ/IbHICTD 3 nopymHukoM. Cyma mrpady BUILIAYYETHCS
BJIACHUKOM, SKIIO BiH He MO’KE JOBECTH, II0 TPAHCIOPTHUI 3acib MOKe BHUKO-
PUCTOBYBATHUCS MPOTH HOTO BOJIL. SIKIO TMOPYIIEHHS BYUMHEHO 11/l YaC KepyBaHHSA
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TPAHCIIOPTHUM 3acO00M 1HIITOI 0COO0I0, BBAXKAETHCS, 10 BOHO CKOEHO BJIACHM-
KOM CITiJTBHO 3 ITPABOTIOPYITHIKOM, TOMY BiH 3000B’sI3aHUI BUILIATUTH HAJIEKHY
CyMy, SIKIIO He JOBeJe, 110 BiH He Mir 3a106irtu (hakTy IPOTUIIPABHOI OBEIHKN.
IOpuanuna ocoba — BIACHUK TPAaHCIIOPTHOTO 3ac00y TaKOXK Hece COJIigapHy
BI/IOBIZIATBHICTD 3 TIOPYIIHUKOM Ta MA€ BUILJIAYYBaTH HAJIEKHY cyMy ITpady.
Toit, xTO cnimaTuB mTpad, Ma€e MPaBoO BUMAraTh PerpecHOro BiITKOLyBaHHS BiJl
ocobu, sika BUMHWJIA IpaBoropyments [17].

Harionaspre 3akoHozaBcTBo Pecny6umiku Bosrapist nepegbayae BUKOPUCTaHHS
CIiBPOGITHUKAMU JOPOKHBOI moiiii auist ikcartii mopyirens [IpaBuir 1opox-
HBOTO PYXY SIK CTAI[iOHAPHUX Kamep, IO MOCTIiHO po3MilieHi Ha 00’ekTax
JIOPOKHBOI 1HPPACTPYKTYPH 1 MPaAIIOIOTh 32 BiZICYTHOCTI MOJIiIEeHChKOTO, TaK
i MOOLTbHUX, SIKI pO3TaIIOBaHi Ha A0PO3i a0 TPUKPITUIEH] 10 CIy;KOOBOTO aBTO-
MOO1JIsI UM MOTOIMKJIA i PAIIOIOTh He JIMIIE i Yac 3yIUHKM, a i IIij] yac pyxy.

Y Bunazky (ikcaiiii mpaBonopyIieHHsI TaKOl KaMepoio BIACHUKY TPAaHCIIOPT-
HOTO 3aco0y 3a MicIleM MPOKMBAaHHS TIOMITOI PEKOMEHJIOBAHUM JIMCTOM i3
MTOBI/IOMJIEHHSIM TIPO BPYYEHHSI HAIIPABJISIEThCA €eKTPOHHUI KBUTOK, KU 3a
CBOEIO CYTHICTIO BIiZINOBIJIa€ aJIMiHICTPATUBHII MOCTAHOBI. ¥ TaKOMY BUTIAIKY
aBTOBJIACHUK MOJKE:

— TIPOTATOM 14 MHIB OCKap:KUTH IPUIHSATE PillleHHs, TIOJ[ABITN CKapTy J0 paioH-
HOTO CY/Ly, IO i€ Ha TePUTOPii, e OYJI0 BUMHEHO TIPABOMOPYIICHHS;

— y pasi BUKpaJleHHsT TPAHCIIOPTHOTO 3aCO0Y /10 MOPYIIEHHS TIPOTSATOM 7 THIB
HaJIaTW CBOI NMMCbMOBI 3ariepedeHHs /10 TiIPO3/LITY IOJIllil, e HaKJIajeHe CTAT-
HEeHHsT MOKe OyTH CKacOBaHe;

— SIKIIO B MOMEHT BUMHEHHSI TIPABOIIOPYIIIEHHST TPAHCIIOPTHUM 3ac000M KepyBaJia
iHIa ocoba, mic/as OTpUMaHHS eJIeKTPOHHOIO KBUTKA, y BJIacHWKa € 14 HiB,
MPOTSITOM SIKMX BiH MOJKe TIO/IaTH 3asiBY 13 3a3HAYEHHSIM BiZIOMOCTE 11po 0co0y,
Y BOJIOJiHHI SIKOI TIepeOGyBaB aBTOMOOLIb, Ta HAAATH KOTIIO TTOCBIUEHHST BOJIs
i€l ocobu. Y 1bOMY BUIAAKY €JeKTPOHHUII KBUTOK CKaCOBYETHCS, a BiJHOCHO
ICTUHHOTO TOPYIITHUKA BUJAETHCSI HOBUI KBUTOK, BXKe 3 HOTO iM'aM;

— crutatuT mTpad. 3a CBOEYACHOI CIIATH CTATYETHCS Tiabku 70 BiICOTKIB Bif
mrpady. SIKIO eeKTPOHHUET KBUTOK OCKapP;KyBaBCs B CY/Ii Ta IPABOIIOPYIIEHHS
OyJ0 TmATBEPKEHO, 0coba 3000B’s13aHa crtaTTH BCio cymy trpacdy [9;18].

3rizno 3 mpunucamu Kojekcy npo ajMiHiCcTpaTUBHI ITpaBonopyuieHHs [pysii
(mami — KnoAIl Ipysii), skio ynmoBHoBaskeHa ocoba MiHicTepcTBa BHYTPILIHIX
cripaB I'pysii Ha MicIli BUMHEHHS TTPABOINOPYIIEHHSI He BU/IA€ KBUTAHIIIIO TIPO
mrpad Ta (axT mpaBonopyineHHs QiKcyeThest Ha Bizeo- Ta(abo) doromaTepiani,
mrpad crauyeTbes BianosigaHo a0 crateit 290! ta 2902 KnAlIl I'pysii:
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a) 0c0o0010, 3a3HAYEHOI0 Y TEXIACIIOPTI TPAHCIIOPTHOTO 3ac00y, Ha SIKy BUAAHO
CBI/IOIITBO TIPO PEECTPAIII0 TPAHCIOPTHOTO 3ac00y, SKIO TPAHCIIOPTHUN 3aci6
i1eHTH(IKYEThCS PEECTPAIINHIM HOMEPOM (ZIepKaBHUM HOMEPHUM 3HAKOM );

6) 0cob010, sIKa BUKOPHCTOBYE TUMUYACOBHIT HOMEPHUI 3HAK B aBTOMATH30BaHIl
6a3i manux MinicTepcTBa BHYTpilmHIX cripaB Ipysii abo 6a3i maHUX 0OPUITIHOTL
ocobu 1y6iuHOTO IpaBa, —AreHTcTBa 0O6CAYroByBants MiHicTepcTBa BHYTPILI-
Hix crpaB I[pysii, SKIIO TpaHCHOPTHUIA 3acib imeHTH(hIKOBaHUI 32 THUMYACOBUM
HOMEPHUM 3HAKOM.

skiio taka ocoba He AOCAT/IA MICTHAAIATAPIYHOrO BiKy, YIIOBHOBaXkeHa 0coba
MinicTepcTBa BHYTPillIHIX criipaB Ipy3ii MoKJIaga€e BiANOBIAAIBHICTD 32 a/IMiHi-
CTpaTHUBHE ITPABONOPYIIEHHS Ha 11 3aKOHHOTO IIPeICTaBHUKA.

[Tepen momrToBUM BiJIIpaBjeHHSAM IITpadHOI KBUTAHIII 3a MiclleM peecTpailii
BIJIMOBIZTHOT 0cOOM YIMOBHOBasKeHUN opraH MiHicTepcTBa BHYTPIIIHIX CIIpaB
Ipysii Hajcuaae ocranHiil TekctoBe (a0 iHINE TEXHIYHE) MOBIIOMIEHHS (SIKIIIO
KOHTaKTHa iHdopmalis 1iei ocobu € y 6asi ganux 1poro Minicrepersa) 3 Bigo-
MOCTSIMU TIPO BUHeceHe pittieHHs (mTpadHOl KBUTAHIIII) y 3B’43KY i3 3alllCOM
(bakTy agmiHiCTPATUBHOTO MPABOIIOPYIIEHHS HA Bi/I€OTLIiBKY.

AHaJIOTIYHO /10 HAIIOHAJIBHOTO, 3aKOHOJIABCTBO IPy3ii BCTAHOBJIIOE MiJIbIOBUI
CTPOK /17151 cIiaTh mTpady MpOTATOM 1eCATH JIHIB TCs8 OTPUMAHHS BiZJOMOCTEN
npo pimenHs (mrpadHOi KBUTAHILI), 32 SIKOTO HOTO PO3MIP 3MEHIIYETHCS HA
20 BiZCOTKIB.

YV pasi Hecrraty mrpady B 3a3HaYE€HMIA TEPMiH BiIIOBIHAa 0coba BTpavyae paBo
HAa OTPUMAHHS TJIBTH, a KBUTAHINA TIPo mTpad HAJACUIAETHCS 11 3a MicteM ii
peectpaiiii. ¥ pasi, SKio Taka ocoba He OTPUMY€E KBUTAHIIiIO 1Ipo mTpad 3a Mic-
1eM peectpaiiii, ocoda, sika i JocTaBuIa, pOOUTH BiOBIIHY TIO3HAYKY Ha TTOTITO-
BOMY Bi/IlTPaBJIeHHI Ta IIOBEPTA€E KBUTAHIIIIO PO 1ITpad y MOIITOBE BiJ/liIeHHS.
KBuraHitist mpo mrpad cripsiMOBYETHCST Tili camiii 0cobi 3a TIEI0 caMOI0 apecoio
noBTOPHO He pawimie 30-ro aH4 i He mi3HiNIe 60-To AHA Ticas noBepHenHs. KBu-
TaHIlis BBAXKAEThCS BPYYEHOIO BiIOBIAHINI 0c06i y pasi HEOAHOPA30BOI BiAMOBM
Oy/1b-SIKOTO MTOBHOJIITHBOTO 4jieHa CiM'i, IKUI MPOKUBAE 3 HEIO, BiJl OTPUMAaHHS
KBUTaHIIii Tpo TITpad MOIITOIO.

OxkpimM TOro, y pasi NOBTOPHOIO HEOTPUMAHHS KBUTAHILI PO mITpad MOIITOI0
MinictepcTBo BHyTpinmHix cripaB [pysil 3abesmeuye mybsiune omyOJIiKyBaHHs
KBUTAHIII 1Tpo mTpad Ha cBOEMY OdilliitHOMY cailTi. ¥ TakoMy BUIIQJIKy KBUTAaH-
1is1 po 1mTpad BBaXKAEThCS BPYYEHOO BiANOBiAHIN 0cob6i Ha 30-ii meHb mic/s ii
my6JtiaHOTO OnmyOJTiKyBants, a mrpad misrae cruiati mporsrom 30 IHIB THcIsa
OTPUMAaHHS BiINIOBI/IHOI KBUTAHIILI.
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Hacaingkom Hecratu mitpady y BU3HAUeHU 3aKOHOJABCTBOM I[pysiil cTpok €
301JIbIIIEHHS FI0r0 PO3MIpy IILISIXOM HapaxyBaHHS JOAaTKOBUX BiJICOTKIB Ta CyM.
Kpim Toro, npotsirom 30 AHIB 3 [HS HapaxyBaHHs miTpady, B pa3i HakJaJeHHs
mrpady Ta HecmaaTu mtpady, TPAHCIOPTHUN 3acib peasizy€eThest y MOPSIIKY,
BCTaHOBJIEHOMY 3aKOHOJIABCTBOM [Pys3ii, 3a BUHSATKOM BUIIAIKiB, KOJU 0coda He
€ BJACHUKOM TPaHCIOPTHOTO 3acoby [19].

[ToTpi6HO 3a3HAYNTH, 10 TIPOAHAII30BAHUI JOCBIL X04a i CBIAYNTD Ha MiATPUMKY
NOKJIaJlaHHs BiAMOBIAAIBHOCTI HAa BJIACHWKA TPAHCIOPTHOTO 3ac00y, OJHAK,
y GiJIBIIOCTI BUTIAAKIB Hepeabadae MOKINBICTD X 0CiO OyTH 3BiTbHEHUMU Bijl
BIZIMOBIA/ILHOCTI Y Pasi joBeeHHsT (haKTy KepyBaHHs TPAHCIIOPTHUM 3aCOO0M
Y MOMEHT BUYMHEHHST [TPABOIIOPYIIEHHS iHIIOI0 0coboo. HartioHambhe 3akoHO1aB-
CTBO B I[bOMY THUTaHHI € OIJIBIIT CYBOPHUM, ajiKe mepeadadae Juiie aBa MOKINBI
BapiaHTU 3BlJibHeHHA. HaBiTh 32 HASBHOCTI JOKYMEHTAJbHO TiATBEPKEHUX
(akTiB, sIKi CIPOCTOBYIOTh MPUYETHICTH BJIACHUKA TPAHCIIOPTHOTO 3ac00y /10
MO/ TIPaBOMOPYIIEHHS (OBOAATH 00 €EKTUBHY HEMOKJIUBICTD OYTH MPUIETHUM ),
BOJIOZIIJIEIIb TPAHCITIOPTHOTO 3aCO0Y HE MA€ 3MOTH JIOBECTH CBOIO HEBUHYBATICTh.
JlokazoMm 1bOTO MOXKe CJIYTyBaTH yCTajleHa MPaKTUKA HAIlIOHAJbHUX CY/IiB.

Biominni 6i0 nauionanviozo pezyaro8anns

3a nocifom kpain €sporneticbkoro Corogy, CIIIA ta Kanaau BignosiganibHiCTh 3a
nopytierss [IpaBun 1opokHBOTO PyXY, 3adikcoBaHi B aBTOMATUIHOMY DKM,
He 3aBKIU MOKJIAMAETHCS HA 3aKOHHOTO BOJIOIMIbBISI TPAHCIIOPTHOTO 3ac00y
(ocoby, 3a sikoI0 BiH 3apeecTpoBanumii). ITopsi i3 Bkazanumu ocobaMu, BiIIOBI-
JIAJIbHICTD Hece:

1) Boziii TpaHCOPTHOTO 3ac00y — 0c00a, KA (PaKTUIHO KepyBaja TPAHCIIOPTHUM
3acO0O0M ITiJI Yac BYMHEHHS MPaBONOPYIIeHHs. SIKIO 0coby TpaBOMOPYITHUKA
He BCTAHOBJICHO, /10 BIJIMOBIIAJIbHOCTI MPUTATYETHCA BJIACHUK TPAHCIIOPTHOTO
3acoby (Himeuunna);

2) ocoba, sgka GaKTUYHO KepyBaja TPAHCIOPTHUM 3acOOOM IIiJ 4ac 3/iiicHeHHs
MpaBoIOpyIIeHHs. BiacHuK TpaHcmopTHOTro 3acoby MOBMHEH HaaaTh iHbopMma-
110 TTPO BOIisl. SIKIIO BJIACHWK He HaJla€ iHMOPMAIIiio PO BO/is TPAHCTIOPTHOTO
3aco0y, BiH oTpuMmye€ mrpad 3a HeHagaHHS iHMOPMAILT TIPO MPABOMOPYITHIKA,
a He 32 JIOPOKHbO-TpaHCcOPTHY npurony (Bennka bpuranis);

3) ocoba, sxa daxTruHo nepedbysasia 3a kepmoM (Kamidopuis (CIIIA)).

3ayBaxknuMo, 10 0COOJIUBICTIO 3aKOHOMABCTBA, IO PETYJIIOE aAMiHICTPaTUBHY
BiZiIOBiIaNIbHICTD 3a mopyuieHHsd llpaBus 10pokHBOTO PyXYy, 3adikcoBaHi B
aproMatnuHoMy peskuMi, y CIIIA € Te, 1110 BOHO Bapifo€ThCS 3aJI€3KHO Bijl IITATY.
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Hanpuxnaz, y mrtati Kanidophis kamepu aBToMaTnyHoi (ikcailii mopyiieHs [Ipa-
BIJT IOPOSKHBOTO PYXy (DiKCYIOTH TIPOI3/] Ha 3a00pOHEHe Y€PBOHE CBITJIO CBITJIO-
dopa. Kamepu pob/isiTh 3HIMOK HOMEPHOTO 3HAKy TPAHCIIOPTHOTO 3aC00Y, a TAKOXK
BO/lisl, IKUM CUJUTH 32 MOTO KEPMOM; TIOTIM HAIPABJISAIOTH 1X 10 BiIIIOBIIHOTO
Biamisy mosittii. [licas onpaifoBanHss MaTepiaiB aBTOMaTUYHOI (hiKcallii TmoJri-
IEACHKUM 3aPEECTPOBAHOMY BJIACHUKY TPAHCIIOPTHOTO 3aCO0Y TOIITOK HATIPAB-
JISIETHCS MOBiOMIEHHS 1IPo HakaageHHs mrpady («traffic ticket» — KBUTOK).

BianosizHo no 3akonis KamidopHii, BiamosizamshicTs 3a «traffic ticket» wa uep-
BOHE CBITJIO Hece BOJiil TPaHCIIOPTHOIO 3ac00y, a He BJIaCHUK aBTOMOOLIs. OqHaK
KBUTOK 3aBKIHM BiAIPABJSETHCS TOMITOIO HA aJpecy BJIACHUKA TPAHCIOPTHOTO
3aco0y, sIKMI Ma€ MpaBO OCKAPKUTU WOTO Yy BIAMOBIAHUN MOoposkHii cya. [lo
KBUTKA TAaKOK J0JAfOTHCST 3HIMKM (hoTodikcartii, 3pobJieHi i 4ac mopyeHHs..
BasksimBum € Te, 110 3a 3akoHamMu KasmiopHii BIacHUK TpaHCIIOPTHOTO 3ac00y
He 3000B’s13aHMiT i1eHTH(IKYBaTH JIIOUHY, Sika 300paskeHa Ha (hOTOKAPTILi Mmpa-
BornopytenHs. [Ipn ockapKeHHI KBUTKA y TOPOKHBOMY CYi CyAd Ma€ MPaBo
IIPOCUTH BOJIOJLIBIIS aBTO YIIi3HATH BOJisl, OJIHAK BJACHUK TPAHCIIOPTHOIO 3aC00Y
BrpaBi BigmoBuTHuCs [20].

Ha Biaminy Bin Ykpainu, B KamidopHii sie HakonmuyBaibHa cuctema mrpahHUX
6asmiB. Came TOMY OTpUMaHHSI KBUTKa 3a MMPOI3JI Ha YePBOHE CBITJIO CBiTI0O(Opa
JI0/IACTh BOJIiI0 OfMH abo aBa mTpadHuX 6aji, YHACTIIOK YOro BapTiCTh CTpa-
XOBOI BUILIATH Ha aBTOMOOiIb MOKe 3pocTH. IrHOpyBaHHS K 1miTpady 3a mopy-
mreHHs1 [IpaBusi 10poKHBOTO PyXy MOJKE TIPU3BECTH JI0 HAKJIaeHHs Ha cy0 eKTa
MIPABOIIOPYIIeHH HEMMOBIPHO BUCOKUX TPOIIOBUX CTSTHEHb PO3MIpOM Maiixke
500 mosapis CIIIA i Ginbite aGo HaBITH apemTy.

KapaunanbHO Biji HAI[IOHAJIBHOI CY/TOBOI TIPAKTUKY BiJIPI3HAIOTHCS PillleHHS CY/IiB
y Kasidopnii. ¥ crpaBax 11010 ocKap:KeHHs mMTpagHUX KBUTKIB 32 TIOPYIIEHHS
[TpaBus TOPOKHBOTO PYXY, 30KpeMa, IIPOi3Ly Ha YepPBOHE CBITJIO CBITI0(OPA, CYI
CTOITH Ha CTOPOHI 0COOM, SIKA TIPUTSTAETHCS 10 AIMIHICTPATUBHOI Bi/IIOBIIAb-
Hocti. Came TOMy Maii’ke BCi CIIpaBU € BUTPAITHUMU JJIsI TAKUX 0Ci0. 30KpeMa,
cKacyBaHHsI MITpaGHUX KBUTKIB y CYZOBOMY TOPSIZKY B GiJBINOCTI BHUITAJIKIB
BiZIOyBa€ThCs 3 TaKUX IijgcTas: 1) BOAIN TPaHCHOPTHOIO 3aco0y 3AiHCHUB PyX
aBTOMOOIJIS Ha YepBOHE CBITJIO, 100 YHUKHYTH aBapii; 2) Kamepa aBTOMaTHYHOI
(dikcarii mpaBomopyuieHHsT He MpaloBaja HAJTEKHUM YMHOM; 3) 300paskeHHSs
BOJIisT Ha (hOTO3HIMKAX OYJI0 HEYITKIM; 4) BOAIN He Mir OyTH 3a KEPMOM aBTOMO-
6isist, Kost GyJ10 3pOOJIEHO 3HIMOK, SIKHi MATBEPKYE (DAKT MPaBOMOPYIIEHHS
[21].

Y Bumazkax, KOJIU TPAHCIOPTHUN 3acib HAJEKUTh IOPUAMYHIN 0c0bi, 10 aami-
HiCTPaTHBHOI BiMOBIAAIBHOCTI y OIIBINOCTI KpaiH, YUl OCBI AOCTIIKYBaBCs,
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MPUTATYETHCST 0C00a, sika (DaKTHUIHO KepyBaJjia TPAHCIIOPTHUM 3aCO0O00M. YITOBHO-
BaskeHa 0coda I0pUINYHOT 0cOOM TOBUHHA HAMATH MOJIIT iH(OPMAIIIO PO BOJIsS
(Benwka bpuranisi, Himeuunna, @inssumis, [seris) [22].

Ha namnry aymKy, Takuii miaxija BiIMIOBi/la€ BUXOBHIN MeTi aJMIHICTPaTUBHOI Bijl-
MOBIIATTBHOCTI, OCKIJIBKU BJIACHUK TPAHCIIOPTHOTO 3aC00Y, OTPUMYIOUHN TIOCTAHORBY,
Ma€ MOXKJUBICTb BIJIMBATU HA CBOIO HailMaHOTO BOJis, 30KpeMa, IPUTATYI0Un
JOro OIHOYACHO JI0 JUCIMILIIHAPHOIL BiAnoBigaabHocTi. HaTomicTh npu Bu3Ha-
4eHHI BIIOBIAAIbHOI 0COOM TaKUi KOHTPOJIb 1, BIAIIOBIAHO, BUXOBHMII BILIUB
YCKJIQJIHIOIOTBCS.

Y @paniiii, HanpuKIaj, SKIO 0c00a, 32 SAKOI 3aPEECTPOBAHO TPAHCIIOPTHUIA
3acib, Hajama Moro B KOPUCTYBAHHS TPETiil 0cobi, TO MPU OTPUMAHHI KBUTAHIIT
Ha craTty mrpadgy BoHA IMOBMHHA HAJAATH BiZJOMOCTI NP0 BOJIs, KW JiHCHO
BYMHWB MPaBoNOpyIneHHst. /st 11boTo mepenbadeHo BiAMOBIIHUI PO3/1ia OJIaHKY,
Jle 3a3HAYarOThCsT KOHTAKTHI AaHi 0ocoOu: iM'st, cTaTh, JaTa HAPOIKEHHs, aapeca
Ta HOMeD JIilleHsii. Y TakoMy pa3i MOBiZIOMJIEHHS 1TPO MPaBONOPYIIeHH HallpaB-
JIIEThCS 3a3HaveHiil 0co0i.

[TpoTe BIaCHUK TPaHCIIOPTHOTO 3ac00y MO)Ke He HajaBaTh iHMOpPMAIlio Mpo
BOJIid, SKIO HOTO HEMOXJUBO ifleHTudikyBaTu 3a (oTorpadieio, BiH MOxKe
MPOJEMOHCTPYBATU [OKa3!W CBOEI HEBUHYBATOCTI 3a JOMOMOI0I0 OyAb-SIKUX
3ac006iB (paxyHKHM, KBUTAHIiI KpeAuTHOI KapTku, (oTo, 3pob/ieHe BYJIUYHOIO
KaMepolo, TOINO0), SAKi MiATBEP/KYIOTh, 110 BiH He KepyBaB TPAHCIOPTHUM
3ac060M y MOMeHT (bikcallil mopyIuieHHs, To/i BiH Hece Juiie «)iHaHCOBY Bij-
HOBiIaIbHICTH> BIAIMOBIHO 0 BCTAHOBJIEHUX CAHKIIH, a mtpadHi 6amu oMy
He HapaXOBYIOTbHCH.

[IporpecuBHe 3akoHOaBCTBO HiMeuunmHu, Xoua i BapitoeThCs 3aIesKHO Bif dese-
pPaJIbHOI 3eMJIi, ajie, B I1JIOMY, ITPUCKIMJINBIIIE CTAaBUTHCSA JI0 MUTAHHSA J[0BeE/e-
HOCTi BUHU BJIACHWKA TPAHCIIOPTHOTO 3ac00y y BUYMHEHHI TopymieHHst [IpaBui
IOPOKHBOTO Pyxy Bianosiamno (StVO) [23], sike Oysi0 BUSIBJIEHO 32 IOITOMOTOI0
dorokamep dikcarii mpasomopymienb («Blitzerfotos»). MakT 10poKHBOTO TIpa-
BOIIOPYIIIEHHS IOBOJIUTHCS 32 JIONMOMOTOI0 Pi3HUX BUMIiPIOBAJIbHUX TTPUJIA/IIB HA
migictaBi dororpadiit abo Bimeodparmentis. Cucrtema aBToMaTH4HOI (hikcartii
B HiMeuunHi € 10CHUTh PO3Taly’KEHOIO Ta BKJIIOYAE B cebe PisHOMaHITHI BUIH
BUMIPIOBAJIbHOI TEXHIKH [24].

[Tpu boMy imeHTH(IKAIT JUITe TPAHCIIOPTHOTO 3ac00y HEAOCTATHDLO, AJKe
B HimeuunHi BiZIIOBiZlaJbHICTh 32 aJMIHICTPATUBHI NpaBONOpYIIeHHS y cdepi
JIOPOKHBOTO PYXY 3aBK/IU MOKJIAMAEThCS Ha Bofist [25]. Ha ocranuboro moske
OyTU TIOKJIAIEHO CTSITHEHHS JIMIIE 32 HassBHOCTI 300pakeHHsT 0COOH, sTKa Kepy-
BaJia TPAHCIIOPTHUM 3acO00M y MOMEHT yYMHEHHS IpaBoropyiieHHs. [Ipore
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YIIOBHOBaKE€HI OpraHu CIIOYaTKy TPHUIYCKAIOTh, 110 BO/IN, 300pakeHnit Ha ¢hoTO
3 KaMepy KOHTPOJIIO MIBU/IKOCTI, € TAKOXK BIACHUKOM — a0o0, TPUHANMHI, OCTaH-
Hill TIOBUHEH 3HATH, XTO KEPYBAB TPAHCIIOPTHUM 3aCO00M Y MOMEHT BUMHEHHSI
IIPOCTYIIKY.

JlisHaBIIMCh 1aHi BJTaCHUKA TPAHCIIOPTHOTO 3ac00y, YITOBHOBAKEHI OpTaHy BCTa-
HOBJIIOIOTh, YU MOKYTh BJIACHMK 1 BOiil OyTH ojHi€io i Ti€eio camoio ocoboio.
Y pasi BUKJIIOYEHHST TaKOi MOKJINBOCTI, HATIPUKJIA/, SIKIIIO BIACHIKOM OYB Y0JI0-
BiK, a 32 KEPMOM y MOMEHT CKOEHHS IIPaBONOPYIIEHHs repedyBaja xKiHka, abo
SIKIIO OyJ1a BeJIMKa PisHUIL Y Billi TOINO, Y IIMX BUIMAJKAX BIACHUK TPAHCIIOPT-
HOTO 3ac00y OTPUMAE aHKETY CBiJlKa, a KOMIIETEHTHHIT OpraH 3amuTye iHdopma-
Iif0 PO Te, XTO KOPUCTYBABCS TPAHCIIOPTHUM 3aCOO0M Yy BiIIIOBiHUI Yac.

OpHak, SIKIIO BJIaCHUK TPAHCIIOPTHOTO 3ac00y, SIKOTO BOHU 3MOTJIN ieHTU(DIKY-
BaTH, MiTI' O[HOYACHO OYTH BOJIEM, IO iATBEPKYETHCS BiAMOBIIHIMHI JOKa3aMU
orodikcartii, Bracauk orpumye ¢hopMy CIyXaHHS, B SIKill Ma€ TPaBO TTPOKOMEH-
TyBaTU MMOBIPHUI BUMHOK.

Xoua mopsanok izenrudikamii ocobu 3 dororpadicio Ta mepeik 30iriB 30BHIII-
HOCTi He BU3HAYEHO, CY/Js MiJl Yac PO3IJISy CKapru MOBWHEH MePEKOHATHUCS
B 0c00i MopyIHUKa 3a (opMor0 00JMYYs, BOJOCC, TiAG0PiAis, odeii, Hoca, BYX,
a TaKOK IHAMBILyaTbHUX XapaKTEPUCTHUK, TAKUX SIK 3POCTaHHsI OpiB aG0 BUAMMUX
mpamiB Toto [26; 27, c. 172].

Bukopucranus kamep KOHTPOJIIO MIBU/IKOCTI y BKa3aHiil KpaiHi MOBUHHO TPYyH-
TYBaTHUCS HAa BEPCisIX MPOTPAMHOTO 3abe3edeHHst KaMep KOHTPOJIO MIBUKOCTI,
SKi 3amucyoTh HeoOpoOeHi BUMipH, a cy0’'€KT MPaBOMOPYIICHHS MA€ MPaBo
oTpuMaTH Taki HesammdpoBaHi AaHi 3 KaMepH, 1100 MOKHa OyJI0 MepeBipuTH
nie pas il BUMipIOBaHHS Ta He3aJeKHO IMJATBEPAUTH JaHl PO MIBUJAKICTDH
npuctpoio. Takux BucHoBkiB 5 junus 2019 p. xiitimoB Koncruryiitauit cy
Himeuunnu, Bka3aBIIM y CBOEMY PIIIEHHI IIPO Te, 110 IIOKa3aHHS KaMep KOHT-
POJIIO HIBU/IKOCTI, IKi HEMOXKJINBO IePeBIpUTH He3aJlesKHO, TOPYIIYIOTh OCHOBHE
MPaBO TPOMA/ISIH HA CIPaBEJIMBUI CY/IOBUI PO3IJIS/l, SKUI BKJIIOUAE MPABO HA
eeKTUBHUI 3aXUCT.

CxoxuM 110 cyTi € pimenns cyay Ksebeky (Kanama) six 28 nucromnama 2016 p.,
B SKOMY TIPU POBTJISA/I CIIPaBU MPO OCKap:KeHHS MTpady CyI HArOJOCHUB HA
TOMY, 1[0 OCKiJIbKHM 3aKOH POOUTH aBTOMAaTHYHY (hikcallilo Ha ¢oTopagap «prima
facie» mokasom mpoBWHM, TOOTO BiH CIIPUIIMAETHCS 32 YUCTY MOHETY, YPSi/i MA€
JOTPUMYBATHUCS BUCOKUX CTaHAAPTIB y Mili mapuHi [28].

He menin nporpecusHolo B 11iil cepi, Ha Hamt norsisz, € i Hsenis. [lopymenus
IIBUJIKOCTI, SIKi 3aikcoBaHi KamepaMmu, PO3CJIiIyIOTbCS BiI/IIJIOM aBTOMAaTHYHOI
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iHcmekIii 6e3meKky AOPOKHBOTO PyXy MiBeAChKOI mosiii. Kosm aBromobinnb
HaOJIMKAETHCS 10 KaMePH, HOro MBUAKICTh BUMIPIOETHCS 3a JJOIMIOMOIOI0 pajapa.
Kamepu Gesmnexn pyxy ¢ororpadyioTh TiIbKH TPaHCIOPTHI 3acobH, M0 mepe-
BUIIYIOTh JONMYCTUMY IMBUAKICTh. [Ipn 1mbomy macaskmpcbke CUAIHHS MacKy-
€ThCsI HABITh HE3aJIEKHO BiJl TOTO, CHIUTH TaM XTOCh 4i Hi. IToTiM 300paskeHHs
06pobaseTbes BpyuHy. B xomi posciigyBanHs aBTOMOOIAb 1 MOXKIWBI BOAIT
nepeBipsIIoThes B pidHUX peectpax. MoTorpadist Bofist MOPiBHIOETHCS 3 hoTOrpa-
dissmu B macmopti abo mocBixuenHi Bomist. SAkito dhororpadist Bomist 36iraernes,
OCTAaHHBOMY BIJINIPABJSETHCA NOKYMEHT i3 (poTorpadi€to i faHUMU BUMIPIiB.
sIxmo Bomiit He Moske OyTH ieHTH(hIKOBaHU, BIACHUKY TPAHCIIOPTHOTO 3aC00Y
HaTIPaBJISIETHCS 3aMUT PO Te, XTO KepyBaB aBToMo0OieM. BogHouac, BiamosigHO
10 YMHHOTO 3akoHOoaBcTBa IIIBertil, BacHUK He 3000B’d3aHUI TIOBIIOMISATH, XTO
KepyBaB TPaHCIOPTHUM 3acoboM [29].

Ocob6sMBICTIO BUKOPUCTaHHS KaMep KOHTpoJiio mmBuakocti y IIserii € Te, 1o,
BMIHIOIOYM TPAAMIIHHII T/Xi/T 10 IXHBOTO PO3YMIiHHSI, KAMEPH TOPOKHBOI Oe3-
MeKn y 1Iiil KpaiHi BUKOPUCTOBYIOTD 3377151 iH(pOpMYBaHHS BOJIIIB ITPO MIBU/IKICHI
obMekeHHsT Ta HebesneuHi aistHKN goporu. Dikcalliss KOHKPETHUX TOPYIITHK-
KiB — niutanns apyropsaHe. Kimpkicts Bunmcanux mrpadis y HIBerii Hukya, HivK
y b6aratboX iHIMUX KpalHax i3 MeHI po3rajy:KeHot cucreMoio Kamep. OxuH i3
TOJIOBHUX PE3YJIbTATIB MOJSATAE B TOMY, 1110 JIIOJM MAIOTh JIOBIPY /10 11i€l cUcTeMHu,
1 BOHM He TIPOTH TOSTBM HOBUX Kamep. Takuii mMiaxia mpairoe: Ha AiJASHKaxX JOPir
i3 kKamepamu Ge3MeKy MBUIKICHOTO PEKUMY JAOTPUMYIOTHCST 95 BiZICOTKIB BOJITB.
HarowmicTp, y 6araThox KpaiHaxXx KaMepu BHUKOPUCTOBYIOTHCSI HACAMIIEPE] [IJIst
TOTrO, 11100 3aiKCyBaTH KOKEH BUIIAJOK TIEPEBUIIEHHS IIBUIKOCTI Ta HAKIACTH
cTarHeHHs Ha nopynnuka [30].

Bucuosku

BukopucTtanus cucteMu aBTOMAaTUYHOI (pikcallil mMpaBOMOPYIIeHb Ta BCTAaHOB-
JIEHHST BUHU BJIACHUKIB TPAHCIIOPTHHUX 3ac00iB 3a iX BUMHEHHS Ma€ OyTH HAJIEKHO
00rpyHTOBaHKMM, TOTPeOY€E BU3HAYEHHS YiTKMX I KPUTHUYHUX BUMOI 10 (DYHK-
IIOHYBaHHS CUCTEMU Ta BUMHEHHS BCIX IMPOIEAYP MPU MPUTATHEHHI BKa3aHOl
KaTeropii oci6 10 ajMiHICTPATUBHOI BiAIOBIAAIbHOCTI.

HaBenenuii 10cBij mepeoBux Kpaid y cdepi Oe3rneku T0POKHBOTO PyXy CBiji-
YUTh, 10 BiANOBiAIBHICTH 3a mopymienus [IpaBus popoxkHboro pyxy, 3adik-
COBaHi B aBTOMATHMYHOMY PeKHMi, He 6asy€eTbest Juine Ha (HakTi BOJOIIHHS
TPaHCIIOPTHUM 3ac000M, a Ma€ 0e3/1iy MOKJIMBUX BapiaHTIiB i BperyloBaHHS,
MICTUTb SIK CIIJIbHI, TaK 1 Bi/IMiHHI 3 HAI[IOHAJTbHUM PETYJIOBAaHHSM JIOCTi/IXKyBa-
HOTO MUTaHHsA o3Haku. Ha Hamn morsisi, 3amo3nudeHHs: TPaKTUKU BUKOPUCTAHHS
aBTOMaTH30BaHOI cuctemMu (ikcarii mpaBonopyiieHb y chepi 3abe3medeHHs
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6e3meKkn TOPOKHBOTO pyxy Takux kpaid, sk [semis, MPH, a takox oxpeMux
mratiB Amepuku (Kamidopnis ta Kosopazo), B IKUX /1711 BUCYHEHHS 3BUHYBa-
yeHHs1 B nopyuenHi IIpaBus 1opoxHboro pyxy, 3adgikcoBaHOMy B aBTOMaTH4-
HOMY pekiMi, 000B’SI3KOBOIO YMOBOIO € ileHTh(diKatist BOist, MOJKe TIOCIyTyBaTh
BUpIIIEHHSM TPo6JIeM HalllOHAJIBHOTO 3aKOHOAABCTBA y IMiil cdepi. OcobmBo
nporpecuBHO0 HaM BOawaeThest npakTuka OPH, sxy morigbHo 6yio 6 BUKOPH-
CTaTU K NMPUKJAJ JJIs1 3aIIPOBA/KEHHS aHAJIOTIYHOTO MeXaHi3My MPUTSATHEHHS
10 BITIOBiaIbHOCTI 0cib 3a TpaBONOpPYIIEHHS, 3adiKcoBaHi B aBTOMAaTHYHOMY
pesknMi, B YKpaiHi.

Came B Himeuuwni, Ha BigMiHy Biz 6araThboxX iHIINX €BPONEICHKUX KpaiH, 10
3HAYHOI KIJIBKOCTI 1opyiiieHb [IpaBus 10poskHBOTO PyXy, 30KpemMa 3adikcoBaHUX
B aBTOMAaTUYHOMY PEKMMIi, 3aCTOCOBYETHCS BiJINMOBIIAIBHICTD BO/Iisl,  HE BJac-
HUKa 3TiHO 3 KozekcoMm mpo aaMiHicTpaTuBHI mpaBonopyiienHs Himeuunnu.
Ile o3Havae, 1O BJACHUK TPAHCIIOPTHOTO 3ac00y He MosKe OyTH omTpadoBaHUil
3a TIepeBUINEHHs IMBUAKOCTI abo TPOI3 Ha YepBOHE CBITJIO, CKOEHI Ha HOTO
aBTOMOOiJI, y pasi gkiuo BiH He 6yB ioro BomieM. Y Iiil KpaiHi caHKIIii Hak/a-
MAIOTHCST HA TOTO, XTO TPUITYCTUBCST MMOMUJIKU: Ha BOJisSI aBTOMOOIIST B MOMEHT
CKO€HHA 370unHy. ToMy $oTO 3 KaMepu KOHTPOJIO MIBUAKOCTI MAa€ BaKIUBE
3HaYeHHd. Y TOI yac gK B 1HIIUX KpaiHaX JOCTaTHbO MOTJISHYTU HA HEHTPaJIb-
HUI PEECTP TPAHCIIOPTHUX 3ac00iB, 100 BCTAHOBUTHU BJIACHWKA TPAHCIIOPTHOTO
3aco0y, HiMEIbKi YITOBHOBasKEHI Opranu abo TOJIiIlisl MOBUHHI CIIOYAaTKy BCTaHO-
BUTHU BUHHOTO. ¥ TaKWX BUNAAKAX (POTO 3 KaMepu KOHTPOJIIO MBUAKOCTI 4acTO €
€IMHUM SIBHUM JIOKa30M TOTO, 1[0 BOJIH Ta BJIACHUK HEOOOB'IBKOBO MaiOTh OyTH
Ticro camoio 0cob6oo. OnHak HOMEPHUI 3HAK J03BOJISE Bial igeHTU]IKyBaTH
BJIACHUKA Ta 3'ICyBaTH, XTO y BIANOBIIHMIA Yyac niepebyBaB 3a KEPMOM aBTOMOOILIS.

Jlsist Toro 106 3ro/IoM BJaia MOTJIa MPABUJIbHO BU3HAYUTHU BOJIIST TPAHCIIOPTHOTO
3aco0y, BJIACHUKaM IIOTPiOHO oTpuMaTi aHKeTy. 15 aHkera Ui CBifKiB HeOOXiHA
JIUIST BCTAHOBJIEHHSI 0COOM BOJIis, OCKIJIbKY B Hiil CBifika (BJACHHKA TPAHCIIOPT-
HOro 3ac00y) IPocATh HagaT iH(GOPMALIIIO PO PeasbHOTo Bogis. Y (opMmi BKa-
3aHO Yac CKOEHHS 3JIOYMHY, a TAKOXK J0AaHO (hOTO BUMIiPIOBATBLHOTO TIPUIALY,
1100 BOjIii Mir iioro izerTudikyBaT.

[Ticst oTprMaHHS aHKETH BJIACHUK 3000B’sI3aHUI HaJaTH BJaji MPaBAKBI Bifo-
MOCTi TIpo Bozist. IIpu 1[bOMY BJIACHMK TPAaHCIIOPTHOTO 3ac00Y MAa€ 3MOTY CKO-
pPUCTATUCSI CBOIM TIPABOM BiJIMOBUTHUCS BiJl HAJIaHHA CBiYeHbB, SIKIIO B 1HIIIOMY
BUTAJIKY BiH BUKpHE cebe abo dieHiB cim'i.

Sxmio gaxkTuaHUN BOAi He MOKe OyTH ineHTH(hIKOBaHWIT BIag0t0, HE3BaKa-
I0YM Ha TepeBipKy BiacHUKa (MOPIBHAHHS (POTO 3 KamMepu KOHTPOJIO MIBUIKO-
cTi Ta 0co6UCTOr0 (HOTO BJIACHWKA TPAHCIIOPTHOTO 3ac00Y), 3a/Jis1 YHUKHEHHS
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HOBTOPEHHSI TaKUX BUIIAJKIB, BJIACHUKA MOKe OyTH 3000B’sI3aHO BeCTH GOPTOBMI
KypHATL. 3 IMI€I0 KHUTOIO KOKHA TOI3IKa Ma€ OyTH 3aJ0KyMEHTOBAHA, & TAKOXK
Mae OyTH BKasaHO IIOBHE iM’sl BOJIisl, a/[pecy Ta 4ac y J0posi. ¥ Giibiiocti Bunaji-
KiB GOPTOBUII JKypHaJ MOBWHEH 30epiraTucsi MPOTSITOM TIEPIOAy BiJ IIECTH 0
IBaHAJIATA MICSIIB.

Xoua Taka Tporieaypa He € Ay:Ke 3PYYHOIO 7T BJIACHUKA TPAHCIIOPTHOTO 3200y,
ajie /I BJIQJU — 1€ TapaHTisd TOro, 1110 y pa3i MOBTOPHOTO BUIIQJIKY ICHYBATUMYTh
HAsIBHI JIOKA3W TOTO, XTO OYB BO/IEM Y MOMEHT CKOEHHSI ITPABOMOPYIIIEHHSI.

[Ticnsg BuMHeHHS aJMiHICTPATUBHOTO MPOCTYIKY BiANOBIHO 10 [IpaBu 10posx-
Hporo pyxy Himeuunnu (StVO) mpaBOMOPYNIHUK CHOYATKY OTPUMYE OJIaHK
CY/IOBOTO 3acilaHHs Iepejl BpydeHHAM MoBigomients npo mrpad. o Takux
nopyiienb [IpaBus 10pokHBOTO PyXy HajeKaThb, 30KpeMa, IepeBUIIEHHS TIBU/I-
KiCHOTO peskuMy abo mpoisa Ha yepBoHe cBiT0. OcHOBHA MeTa (OPMU CIIy-
XaHHS — JaTU BOJI€BI MOJKJIUBICTH MPOKOMEHTYBATH OOCTaBUHU BUYMHEHHS
MIPaBONOPYIIIEHHS.

@opma ciayxaHHsST MICTUTh yCIO BasKJAMBY iH(oOpMaliio npo Taki ob6CTaBUHU
CIIPaBU: yac i Miciie, CyTh MOPYIIEHHs, CyMy O4iKyBaHOTO 1Tpady 3TiZHO 3 mepe-
JgikoMm mTpadiB Ta KOPOTKY iHGOPMAIio PO CBIAKIB 1 [0Ka3u. BaxanmBum €
Te, 10 B HaBeJeHIl Ipoleaypi HajcuIanHs (GopMu CIyXaHHsS BigOyBaeThCs 10
BuHecenHs 1mrpady. OTKe, KO XTOCh 3BUHYBAUYETHCS Y BUMHEHHI afiMiHicTpa-
TUBHOTO TIPABOTIOPYIIEeHHS, 3a(hiKCOBAHOTO B aBTOMATUYHOMY PEXKUMi, HOMYy Ma€
OyTH JIAHO MOJKJIMBICTD JIaTH OCOOUCTI MOSICHEHHSI, SIK T1€ TIepe1haueHo MOJIOKEH-

"amu ct. 268 KYnAIl.

Dopma ciryxaHHs JIHlIe Ja€ nepeadadyyBaHOMY TTOPYITHUKY MTPABUJ TOPOKHBOTO
PYXy MOKJIUBICTb TPOKOMEHTYBATU 3BUHYBaueHHs. BoHa TaKoX BUKOPUCTOBY-
€Thest st ieHTudIKaIii Bomist. YTiM JKOIHUX 3000B’s13aHb 100 ii 3aTOBHEHHS
3aKOHO/IaBCTBO HiMeuuynHM He MiCTHTB. SIKINO BIACHUK TPAHCIIOPTHOTO 3ac00y
(hakTHUHO He KepyBaB aBTOMOOIJIEM Y MOMEHT BUMHEHHSI TIPABOTIOPYIEHHS, BiH
TaKok Ma€ BkazaTu 1ie. OHaK, AKIO 1eil BOJIN € OJIM3bKUM POAMYEM, BJIACHUK
He 3000B’13aHUI HajlaBaTH PO TaKy 0coly iH(OPMAIIiio Ta MOKe CKOPUCTATUCS
CBOIM ITPAaBOM Ha BiJIMOBY BiJl Ha/laHHS CBi/{YCHb.

Ha nam norsisiy, HaBefeHMi TOPSAAOK IPUTATHEHHS 0ci0 10 ajMiHiCTpaTHBHOIL
BI/IMTOBIIAJILHOCTI 3a MpaBOIOPYIeHHsT y cdepi 3abe3mnmedeHHst Oe3MeKn TOPOK-
HBOTO PYXY, 3adikcoBaHi B aBTOMATUYHOMY PEKUMi, TTOBHOIO MipOIO Bi/IIIOBijIa€
KOHCTUTYIIMHUM MPUHIIUIIAM IOPUINYHOI BiIMOBiaJIbHOCTI, Ta, y pasi Horo
iMILIeMeHTallii B HallilOHaJIbHE 3aKOHOAABCTBO, AO3BOJMUTH BUPIIIUTU IIPOO-
JIEeMHI aclieKTH peasisailii mpaB 0ci0, sSIKi TPUTATAIOTHCS 0 aAMiHICTPATUBHOI
Bi/INIOBIIATTbHOCTI.
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Pexomenganii

CdopmyboBati B po60Ti BUCHOBKY Ta TIPOMO3UILIT MOKYTh OyTH BHKOPHCTAHI:
1) 3 HaAyKOBO-ZOCJIZIHOIO METOI0 — JIJIsl MOAAJbIINX HAYKOBUX JOCJI/IKEHDb
npobJieM NPUTSATHEHHS 0ci0 0 BiAIOBiZaABHOCTI 32 MPaBOIOPYIIEHHS Y cdepi
3abesredeHHsT Oe3MeKn JOPOKHBOTO PYXY, 3a(DiKCOBaHI B aBTOMATHYHOMY PEKIMI;
2) y 3aKOHOTBOPYill AiSTbHOCTI — JIJIST BIOCKOHAJIEHHS HOPM 3aKOHO/aBCTBA TIPO
aJIMiHICTPATUBHY Bi/IIIOBIZIATTbHICTD B OKpecJieHiil cdepi; 3) y TpaB03aCTOCOBHIH
MISITBHOCTI — /17151 3a0e31edeH s JOTPUMaHHI TIpaB i cBOOO ¢yl €KTIB TIPaBOIO-
pYIIeHHS, a TAaKOX YZIOCKOHAJIEHHS MPAKTUKU 3aCTOCYBaHHSI HOPMATHUBHO-IIPa-
BOBOI 0a3u y cdepi BiAMOBIAATBHOCTI 32 BKa3aHWI BUJL AEJIIKTIB.
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Abstract

The purpose of the article is to study the process and current state of harmonization of
the environmental legislation of Ukraine with EU acquis in connection with the acquisition
of the EU candidate membership status. The analysis of the legal framework for the
Jormation of EU environmental policy has been carried out. The main principles of the EU
in the field of environmental protection are defined. The article examines the process of
Jormation and the current state of compliance of the national environmental legislation
with EU environmental acquis. The main principles of the EU in the field of environmental
protection are defined. The current state of alignment of the domestic legal regulation in
the sphere of environmental protection with the environmental law of the EU is analyzed.
Priority areas where the adaptation of environmental legislation with the EU acquis are
highlightened. It is substantiated that the adaptation of the EU environmental acquis has
to be accompanied by administrative, financial and organizational measures, which should
be implemented to ensure its implementation.
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AHoTauis

Memoro cmammi € docioNcenHs CYUacHo20 Cmany 2apMOHI3auii eKoa02iuH020 3aKOH00ABCMEA
Yipainu iz EU acquis y 36’s3Ky 3 nadymmsm cmamycy xanoudama y uienu €6poneicorozo
Cowsy. Posensymo npasosy 6asy gopmysanns. exonoziunoi novimuxu €C ma eusnaueno
11020 OCHOBHI MPUHUUNU Y Cepi 0XOPOHU HABKOMUWHBbOZO cepedosuwia. IIpoananizosarno
emanu cmanogienust Koonepauii mise Ykpainoro ma €sponeticokum Corosom y cghepi oxo-
POHU QOBKIILISL A HOPMAMUEHT AKMU, W0 CMAHOSISMb NPAB08Y 0CHO8Y Npouecy adanma-
yii exonoziunozo saxonodascmea Yxpainu do npasa €C. Jlocnidiceno npovyec gopmysais
1 cyuacnuil cman 6I0N0GIOHOCE HOPM eKoJI02iun020 npasa Ykpainu exonoziviomy npasgy €C.
Busieneno npiopumemui cghepu sabesneuers adanmauii Hauionamwiozo 3axonooascmea 0o
acquis €C y chepi oxoponu 0osxinis. OOTpyHmosano, w0 adanmauis exoi0ziunoz0 acquis
€C mae cynposodicysamucs aAOMIHICMpamueHumu, QIHAHCOBUMU MA  OPLAHI3AUTTIHUMU
saxodamu, siKi maroms Oymu enposadnceii 0ist 3a0e3neuents 1020 iIMNnIeMeHmMaui.

KmouoBi cioBa: eKojioriuHe 3aKOHOZABCTBO; eKoJioriuna mnogitnka €C; agamrariis
€KOJIOTIYHOTO 3aKOHO/IaBCTBA; BeTy 70 €C.

Introduction

On 23 June 2022 Ukraine was granted the status of a candidate for EU
membership [1]. The EU accession is a long and highly complicated process,
requiring candidate countries to transpose the entire acquis communautaire
(divided into 35 negotiating chapters) into their internal law, as well as establish
the administrative and legal structures in charge of implementing the legislation
they have harmonized. Due to the fact that the law of the European Union is
considered a demonstrative example of ensuring the quality regulation of social
relations in any sphere of life, such obligations are envisioned as a good chance
for Ukraine to break out of the bureaucratized and inefficient legislative activity
of the post-Soviet type.

Back in 2007, Ludwig Kriamer outlined that the EU as ‘the only region in
the world which has publicly committed itself to try to reconcile economic
growth, social concerns and environmental protection’ [2]. Having evolved to
a sophisticated and detailed system of environmental regulation and multilevel
governance, environmental protection now represents an important area of
EU action both internally and on the international level [3], while the EU
environmental standards are considered to be some of the world’s highest [4].
This gives us the grounds to support the opinion of environmental legal scholars
that of today the EU environmental legislation is one of the most complete,
developed and progressive in the world [5]. EU environment policy aims to
promote sustainable development and protect the environment for present
and future generations. It is based on preventive action, the polluter pays
principle, fighting environmental damage at source, shared responsibility and the
integration of environmental protection into other EU policies.
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As part of the accession negotiations, Ukraine must align its environmental
legislation to EU laws and standards, facing a challenge of prompt adaptation of
European environmental acquis and ensuring the compliance with its fundamental
provisions. Chapter 27 of the acquis communautaire, includes 200 legal acts in the
environmental field covers the following spheres: climate change, water and air
quality, waste management, nature protection, industrial pollution control and
risk management, chemicals, genetically modified organisms, noise and forestry.
On the top of legislative transposition, the acquis communautaire also requires
changes in environmental policies, the development of administrative capacity,
changes in ensuring access to environmental information and public participation,
investment in environmental protection measures as well as the development of
environmental infrastructures.

It is undisputable that the Russian invasion of Ukraine 2022 has had a
devasting impact on the state of Ukraine’s environment, deepening the
existing environmental threats and challenges by the war-caused reduction and
deterioration of the state of natural ecosystems, chemical and industrial pollution,
mining of territories, devastating damage to biodiversity. Thus, achieving the
legislative alignment with the EU environmental acquis should not only be seen
as the obligatory condition for Ukraine to become an EU member state but also
the way to ensure green and sustainable post-war reconstruction, incorporating
the priorities of green transition, net-zero economy and high-living standards
of Ukrainian citizens. Meanwhile, implementation of the EU environmental
policy and law is considered to be one of the most difficult reform packages in
the whole EU integration process. For Ukraine, which will have to deal at the
same time with post-war reconstruction and environmental restoration, it can
be quite of a challenge.

Literature review

Various aspects of approximation, harmonization and adaptation of Ukrainian
environmental legislation to regulations and directives of the EU were covered
by works of such prominent legal scholars as A. Getman, V. Lozo [6], G. Balyuk
[7], N. Kobetska [8], G. Anisimova [9], M. Krasnova [10], L. Golovko [11], and
others. According to insights provided by domestic and foreign legal scholarship,
the main aims of the adaptation of national law to EU acquis communautaire
are: acquisition of EU membership; implementation of administrative, qualitative
judicial reform, establishment of the rule of law and democratization of social
processes; facilitating the access of Ukrainian enterprises to the EU market;
attraction of foreign investments; avoiding undesirable consequences of EU
enlargement, etc. Meanwhile, it is outlined that imperfection and inconsistency
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of normative legal acts negatively affects the process of exercising rights and
fulfilling obligations by all subjects of social relations, disrupting sustainable
development and questioning the state’s capability to ensure the rule of law. The
low level of integration of the ecological component into sectoral development
programs is identified as one of the leading drawbacks of the adaptation process.
Additionally, it is substantiated that the development of national legal system
aligned with EU norms and standards should be ensured by the adoption of new
legislative acts harmonized with the EU legal system simultaneously with the
adaptation of existing laws. A special scholarly attention was paid to the fact
that the process of harmonization of national environmental legislation with EU
standards is complicated due to the initial declarative and framework character of
the laws, that are aimed at regulating primarily the ‘most important’ issues, while
most of the issues of a technical nature are regulated by by-laws of executive
authorities with different legal status.

The vast majority of the research was devoted to the analyses of legal issues of
compliance with EU environmental standards under the obligations imposed
in the 2014 Association Agreement between Ukraine and the European Union.
Notably, most of the research outcomes substantiated that the adoption of
laws in line with specific EU directives, is insufficient without appropriate
institutions and budgets, available to ensure the implementation of these
laws, as well as effective system of monitoring and sanctions. Meanwhile, the
recently obtained status of Ukraine as a candidate for accession to the EU
poses new legal issues and challenges, requiring the prompt development of the
scholarship in this sphere in order to create the theoretical grounds for adapting
national environmental legislation and meet the EU’s environmental protection
requirements.

Materials and Methods

The adaptation of Ukrainian legislation to EU requirements and standards,
which is aimed at achieving compliance of the national legal system with the
acquis communautaire, is carried out on the basis of the specific criteria. Thus,
according to Copenhagen criteria', one of the key conditions of the EU accession
is the obligation of the candidate country to fully transpose and implement the
rules, standards and policies that make up the body of EU legislation (acquis)
[12], notably by the time of accession. According to Section II of the Law of
Ukraine “On the Nationwide Program for the Adaptation of the Legislation of

! Complemented by the Madrid European Council in 1995, by which the requirement for observance
of the acqui communautaire was added (Madrid European Council, 1999). Notably, the importance
of approximation of laws in the associated countries to those applicable in the Community in the
field of environmental protection was originally underlined by the European Council in Copenhagen
1993.
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» o«

Ukraine to the Legislation of the European Union” “..acquis communautaire
(acquis) is the legal system of the European Union, which includes acts of the
legislation of the European Union (but not limited to them), adopted within
the framework of the European Community, common foreign policy and security
policy and cooperation in the field of justice and internal affairs.

Meanwhile, ensuring the compliance with Chapter 27 ‘Environment’ of the acquis
communautaire is one the most difficult for candidate countries due significant
resources and capital investments required. Strong financial commitments from
candidate countries are justified by the fact that future benefits will exceed the
costs of approximation: higher environmental standards will guarantee improved
health and a better quality of life for citizens. Additionally, the environmental
acquis is very broad, encompassing a high number of legislative acts within
different policy areas. Finally, to implement and enforce environmental
legislation, a “strong and well-equipped” administration at the central and local
levels is “imperative”.

Following the fact that it primarily requires the candidate country to determine
its ability to apply EU legislation (acquis), the present paper aims to provide an
analysis of the evolution and current state of Ukrainian environmental legislation
with regards to its compliance with EU environmental principles, norms and
standards. The paper seeks to examine the current state of alignment with the
EU environmental acquis, highlighting the priority spheres where the further
development is required, combined with the perspective of the future dynamic
relationship between the EU and Ukraine in environmental regulation. Taking into
consideration that in the environmental field no transitional periods are granted
to horizontal legislation (environmental impact assessment, access to information
etc.) and nature legislation [13]), which means that the full compliance with such
legislation should be achieved prior the accession, the analysis of the regulatory
provisions in these spheres will be the main focus of the present research.

Despite the fact that acquiring the status of a candidate for EU membership
amid the ongoing war of aggression the Russian Federation is a great challenge
for Ukraine, it is envisioned to become a powerful driver for modernizing the
state environmental policy from the standpoint of the supra-national influence
of EU policy on national power structures, taking into account the influence
of EU environmental programs in the field of management and environmental
protection, ensuring the ecological safety of the population and territories, nature
use, adaptation to climate change, ensuring ‘green transition’, raising the level
of environmental awareness, ecological civic competence, etc. in the context of
today’s realities and challenges.

52 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2022. Bun. 159



Kopytsya le. M., Tryzno S. O. EU Candidate Membership Status of Ukraine...

Results and Discussion

The perspective of EU membership requires a compliance with the environmental
acquis, which is a collection of all environmental laws, comprising over 200 major
legal acts covering horizontal legislation (environmental impact assessment,
strategic environmental assessment, access to information), waste management,
climate change, water and air quality, nature protection, industrial pollution
control and risk management, chemicals and genetically modified organisms,
noise and forestry [14]. Notably, by the date of accession, candidate countries
are expected to effectively apply all EU legislation and policy, including the
environmental ones.

According to Article 3 of the Consolidated version of the Treaty on the European
Union, the aim of the Union is defined as promotion of peace, its values and the
well-being of its peoples, by inter alia ensuring the sustainable development via bal-
anced economic growth and based on a high level of protection and improvement
of the quality of the environment [15]. While Article 11 and Articles 191-193 of
the Treaty on the Functioning of the European Union state the EU is competent
to act in all areas of environmental policy (such as waste management, climate
change, air, and water pollution, etc), Article 5 outlines that the member states
have primary responsibility for the protection of the environment, and the EU may
act “only in so far as the objectives of the proposed action cannot be sufficiently
achieved by the Member States” but can “be better achieved at Union level” [16].
This is the embodiment of the principle of subsidiarity, when the competence for
policy and legislation is shared between the EU and the member state. This prin-
ciple plays an important role in the environmental field as it ensures an effective
integration process of the new member states, which have different backgrounds
and commitments but a “shared responsibility”, as well achieving the reconciliation
of environmental protection and economic growth due to participation and dia-
logue among the various actors and the different levels of governance, rather than
by the vertical imposition of uniform standards and harmonized framework [17].

The European Union Network on Environmental Enforcement (IMPEL) is
an international network of environmental authorities of EU Member States,
candidate countries, and Norway, created to strengthen enforcement by providing
a platform for policy-makers, environmental inspectors, and law enforcement
officers to exchange ideas and best practices.

Development of Ukraine-EU cooperation in the field of environmental
protection

For a long time, the economic development of Ukraine was carried out in the
conditions of unbalanced exploitation of natural resources, which, accompanied
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by the absence of comprehensive and complex environmental legal regulation
and policy, as well as ineffective law enforcement activities, had led to significant
depletion and degradation of strategic land, water, biotic, and mineral resources,
posing the direct threat to environmental security and questioning the state’s
capability to ensure sustainable development. However, globalization, social
transformations and official proclamation of European and Euro-Atlantic
strategic course of Ukraine, enshrined in the preamble of the Constitution since
2019, resulted in heightening the priority of developing environmental legislation
with regards to EU requirements, norms and standards.

The Article 21 of the Consolidated version of the Treaty on the European Union
states that the EU’s work in all fields of international relations is, inter alia,
aimed at providing assistance for developing international measures to preserve
and improve the quality of the environment and the sustainable management
of global natural resources, in order to ensure sustainable development [16].
In December 1991 the European Union noted the democratic character of the
All-Ukrainian Referendum and called on Ukraine to maintain an open and
constructive dialogue with the EU [18]. This, followed by the Ukraine’s status
as a EU’s priority partner within the framework of the European Neighborhood
Policy (since 2004) and the Eastern Partnership (since 2009), substantiated the
fact that the influence of the EU on the formation of Ukrainian environmental
policy and law had been in place for quite a while with a significant deal of
progress achieved by 23 June 2022, when candidate status was granted to
Ukraine.

The foundations for cooperation between Ukraine and the European Union
in the field of environmental protection were laid in 1994 by the Partnership
and Cooperation Agreement between the European Communities and their
Member States, of the one part, and Ukraine, of the other part [119]. The
Agreement entered into force in 1998 and provided a framework for cooperation
between the EU and Ukraine in all key areas of reforms, pointing out the aim
of combating the deterioration of the environment. Article 51 of the Agreement
stated that an important condition for strengthening relations between Ukraine
and the EU is approximation of the current and future legislation of Ukraine to
EU legislation in a number of spheres, including the environmental protection.
In particular, it covered such issues as effective monitoring of pollution levels
and assessment of the state of the environment; system of information on the
state of the environment; combating local, regional and transboundary air and
water pollution; restoration of the natural state of the environment; sustainable,
efficient and environmentally safe production and use of energy; enterprise
security; classification and safe use of chemicals; water quality, etc.
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This was followed by adoption of the ‘Strategy on Ukraine’s Integration with
the European Union’ in 1998, which formally proclaimed membership of the EU
as Ukraine’s long-term strategic goal, pointing out the co-operation in Environ-
mental Protection as one of the main directions [20]. In 2000, the Programme of
Ukraine’s Integration with the EU pointed out among the conditions for Ukraine
to become a member of the EU is to ensure the reduction of man-made load
on the environment and transition to balanced use and reproduction of natural
resource [21].

The next major legislative development stage towards harmonization of Ukrainian
legislation was marked with the approval of the ‘State Program of adaptation of
the legislation of Ukraine to the legislation of the European Union’ in 2004 [22].
Referring to the Article 51 of the 1994 Partnership and Cooperation Agreement,
the Program identified environmental protection as one of the priority spheres
where adaptation of national legislation should be primarily carried out.

Normative activity within the process of adaptation of domestic environmental
law to the EU environmental acquis intensified after the approval in 2005 of the
‘Ukraine-European Union Action Plan’, one of the priority goals of which was
contributing to the development and implementation of strategies and measures,
aimed at ensuring economic growth and social rapprochement, rising of living
standards and protection of the environment, thereby ensuring the achievement
of the long-term goal of sustainable development by bringing Ukrainian legisla-
tion, norms and standards into line with the legislation of the European Union
[23]. Notably, the Action Plan had a specially devoted section ‘Environment’ and
established the opportunity to participate in certain types of activities of the
European environmental protection agencies, as well as to take an active part
in the activities of the joint Working Group Ukraine — EU on climate change
issues.

Current state and legal issues of compliance with EU environmental
standards

Since 2014, when the Association Agreement between Ukraine, on the one hand,
and the European Union, the European Atomic Energy Community, and their
member states, on the other, (hereinafter — the AA) was signed, the integration
and adaptation processes moved to an entirely new level. The AA provided a
comprehensive institutional set-up for bilateral dialogue and monitoring of the
process of gradual approximation and implementation of Ukraine’s legislation
with the EU acquis. Chapter 6, “Environment” of the “Economic and sectoral
cooperation” Section of the Agreement stipulates that the parties develop and
strengthen the implementation of long-term goals of sustainable development and
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a green economy. According to Annex XXX to the AA, Ukraine was expected to
adapt its legislation to 26 EU directives and three regulations in the following
sectors: environmental management and integration of environmental policy into
other sectoral policies; atmospheric quality air; waste and resource management;
quality water and water resources management, including marine environment;
conservation; industrial pollution and technogenic threats; climate change and
protection of the ozone layer; genetically modified organisms [24].

Despite the fact that according to Association Implementation Report on
Ukraine, there was little progress in environmental reforms in 2021 [25], decent
progress in adaptation of Ukrainian environmental legislation to the requirements
of the EU has been made overall. This includes a set of laws that implement
of the requirements of horizontal environmental acquis, which is expected to
be primarily implemented by the candidate states. In particular, the Law ‘On
Environmental Impact Assessment’ from 23 May 2017, implements the European
environmental assessment model in Ukraine following the requirements of
Directive 2011/92/EU and ensures the fulfillment of Ukraine’s international
obligations within the framework of the Association Agreement between Ukraine
and the EU and the Energy Community Treaty [26]. The Law of Ukraine
‘On Strategic Environmental Assessment’ from 20 March 2018, establishing a
strategic environmental assessment mechanism in Ukraine, which operates in the
countries of the European Union. According to Article 3, the Law is aimed at
promoting sustainable development by ensuring environmental protection, the
safety of the population’s life and health, and the integration of environmental
requirements during the development and approval of state planning documents
[27]. The law itself provides such tasks as the integration of environmental goals
and priorities of sustainable development into the development of state planning
documents, the extension of strategic environmental assessment practice to local
projects and programs, and the coordination of procedures for carrying out such
assessment in Ukraine by similar procedures of the European Union member
states.

Ukraine’s roadmap as a candidate for EU membership in the field of envi-
ronmental protection

Association Implementation Report on Ukraine also highlights the progress
made in the area of climate action. In particular, the adoption and submission of
Nationally Defined Contribution to the Paris Agreement and National Strategy
on Adaptation to Climate Change as well as launching of the EU Ukraine focused
dialogue on the EU Green Deal and Ukraine’s green transformation. Meanwhile,
the Russian war of aggression in Ukraine has exposed the additional urgent
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need for effective coordination and coherence between EU policy frameworks
regarding the implementation the EU Green Deal. Currently, it follows a
sectoral approach that contradicts the EU’s policy coherence ambitions, while an
integrated approach aimed at minimizing internal and external trade-offs between
core issue areas, such as food and environmental protection in order to facilitate
efficient alignment with long-term global agendas, such as the 2030 Agenda for
Sustainable Development and the Paris Agreement is required.

The latest significatory legislative developments aimed at reaching the alignment
with EU requirements in the environmental field were implemented by the
Law ‘On Waste Management’ from June 20, 2022, which marks the beginning
of required changes for Ukraine’s accession process [28]. Taking into account
the requirements of the EU directives and in order to improve the state of the
environment and achieve sustainable development goals, the law envisions to
implement the European hierarchy of waste management; organize the planning
of the waste management system at the national, regional, and local levels; close
the old landfills, while bringing the remaining ones to European standards;
create conditions for the construction of modern waste processing infrastructure
in Ukraine according to European rules and open borders for investors; etc.
Additionally, the law enshrines the “du pollueur-payeur” principle, according
to which the generator or owner of waste covers the costs of preventing the
generation of waste, its collection, transportation, and processing, including the
costs of creating and maintaining waste treatment facilities [29]. Noteworthy,
the principle of “du pollueur-payeur”, which is aimed at preventing or otherwise
eliminating damage to the environment is one of the main principles on which
the EU’s environmental policy is based. Additionally, the Article 13 of the Law,
‘General requirements for waste management’ was supplemented by the part 9,
which lays the legislative basis for the legal regulation of waste generated as a
result of Russia’s military aggression against Ukraine.

Among the recent events that laid down the foundation for the further
development of environmental legal framework with regards to its approximation
to the EU standards was an agreement on Ukraine’s accession to the LIFE
programme, signed on 24 June 2022. LIFE is a program of the European
Union, dedicated exclusively to the issues of nature conservation and climate
action. The program itself is aimed at promoting the transition to a sustainable
economy, protecting the environment, and stopping the loss of biodiversity. In
the short term, the LIFE programme could support Ukraine’s reconstruction
efforts through a needs analysis and the mobilization and capacity building of
different actors to tackle soil and water decontamination through nature-based
solutions. In the medium and long term, as in other countries participating in
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LIFE, projects can aim to: develop and demonstrate eco-innovative techniques
and approaches; promote best practices and behavioral changes; support the
development, monitoring, and enforcement of laws similar to those in the EU, as
well as plans and strategies that can contribute to implementing these laws [30].

The process of approximation of Ukrainian legislation to the EU environmental
acquis has been ongoing since 1998. It covered the adaptation of the legislation of
Ukraine to EU environmental legislation; gradual approximation of ecological the
legislation, norms and standards of Ukraine to the legislation, norms and standards
of the European Union; implementation and introduction of European standards of
environmental protection and nature management in separate acts of environmen-
tal legislation; gradual approximation of the legislation of Ukraine to the law and
EU policies in the field of environmental protection [31]. Over the past few years,
Ukraine has made significant progress in bringing national legislation closer to the
legislative requirements of the European Union. Specific strategies and concepts
were developed for the integration of European standards.

Meanwhile, a significant scope of legislative activity towards ensuring the align-
ment with EU environmental acquis should be done. In particular, the adoption
of the Law ‘On the territories of the Emerald Network’ to fulfill the provisions
of the Bern Convention on the Protection of Wild Flora and Fauna and Natural
Habitats in Europe [32]. Currently, there are more than 350 emerald objects on
the territory of Ukraine, recognized by the Bern Committee. Nevertheless, due
to the lack of relevant legislation, such objects do not have legal status. While
Association Agreement with the EU created the legal grounds for ensuring the
development and regulatory support of the Emerald Network, a specialized law
has not been adopted yet. Due to the fact that a large number of territories of the
Emerald Network are located in temporarily occupied territories and, after the
war, need comprehensive management plans capable to ensure their restoration,
the adoption of the law should be one of the key priorities [33].

Communication adopted by the European Commission on 17 June 2022 concern-
ing the European Commission’s opinion on Ukraine’s application to become a
member of the European Union is a structural assessment based on knowledge and
experience gained from close cooperation of the EU with Ukraine, including the
state of alignment with EU acquis. Accordingly, environment and climate change
are the part of the cluster on the ‘Green agenda and sustainable connectivity’.
For this cluster, the strategic high-level dialogue with Ukraine on the European
Green Deal and the Ukrainian green transition, which was launched in 2021 has
demonstrated high level interest and dedication to the green agenda on the side
of the Ukrainian government. This is necessary to enable the country’s green tran-
sition and to reach its new climate targets in line with the objectives of the Paris
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Agreement. The dialogue has also shown that considerable efforts are needed to
ensure legislative alignment for instance with the EU climate and environmental
acquis, as well as to secure the adequate administrative, financial and organiza-
tional capacities to implement and enforce it [34]. Meanwhile, the development
of fully-fledged environmental legislation on should be carried out, inter ali, by a)
developing and adopting a framework legal act (e.g., Climate Law of Ukraine) in
the sphere of climate change, which shall be aimed at the developing legal measures
to achieve net zero greenhouse gas emissions, protect the natural environment
and Ukrainian citizens from the adverse impacts of climate change b) ensuring
integration of climate change issues into all spheres of state policy.

Conclusions

Environmental legislation of Ukraine has been gradually adapting to the EU
environmental acquis. Considerable progress has been made in compliance with
the horizontal EU environmental acquis regarding environmental impact assess-
ment, strategic environmental assessment, waste management, climate change.
However, considering the acquisition of the status of candidates for EU mem-
bership, Ukraine faces additional obligations to implement EU environmental
legislation. In particular, this concerns adopting new laws and implementing a
new environmental policy in such areas as climate action, Emerald network sites,
etc. as well ensuring adequate administrative, financial and organizational capac-
ities to implement and enforce it. With regards to the latter, there is an urgent
need for elaboration of the EU Approximation Strategy in order to provide with
a comprehensive legal framework for developing the technical and institutional
infrastructure as well as further legislative activity aimed at ensuring the align-
ment with the EU’s environmental acquis and its effective implementation. It is
envisioned to define objectives, targets, strategies and activities to be undertaken
in the abovementioned priority areas. Noteworthy, harmonization with the EU
environmental acquis should not be seen as an obligatory condition for Ukraine
to become an EU member state but also an effective legal tool to form a solid
regulatory basis for ensuring green and sustainable post-war reconstruction,
incorporating the priorities of green transition, net-zero economy and achieving
high living standards of Ukrainian citizens.

Recommendations

Taking into consideration the recently granted EU candidate membership status
of Ukraine, the article is envisioned to be useful for legal scholars, law students,
practicing lawyers, nongovernmental organizations as well as policy makers as an
overview of the current state, prospects and challenges of development of legal
regulation in the environmental field.
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P03BUTOK NPaBOBO2O pe2yAIOBaHHSI
NoKapaHHs y Buz2Aagi wrpady
3a KpuminaabHum kogekcom YkpaiHu 2001 poky

Anecsa BikropiBHa lopHocTan®
HauioHansbHul topuduyHul yHigsepcumem imeHi Apocnasa Myopozo,
Xapkis, YkpaiHa
*e-mail: a.v.gornostay@nlu.edu.ua

Anoranis

Axmyanviicmo memu 06YyMOBIEHO NOWUPEHICINIO 3ACTNOCYBAHHSA HA NPAKMULL MAKO20
BUOY NOKAPAHHS, K WMPAD, MA YUCIEHHUMU NPOOIEMHUMU ACNeKMaMU 1020 NPUSHA-
yennsi. Memoio cmammi € zenesa KPUMIHATLHO-NPABOBOZO PeZYNI0BANHS NOKAPAHHS
y euznsdi wmpagy 6 wunnomy Kpuminanvnomy xoodexci Ykpainu ma ananiz 3min, sixi
gidbynucs 6 uiti cepi 3a ocmanni 20 poxie. [ns docsiznenns 3a3nauenoi Memu 6uxo-
PUCTMAHO KOMNIEKC Memodig: Jiaiekmuunuil, iCmopuuHuil, NOPIBHIbHUL, 3a 00NOMOZOI0
AKUX Q0CTIONCEHO NPOUECU CMAHOBAEHH MA PO3GUMKY THemumymy wmpady 6 Kpumi-
nanvnomy xoodexci Yxpainu 2001 p. Y pobomi npoanaiizoéano mopmu KpUMHAILHO20
3akonodascmea Ykpainu, wjo peziamenmyioms noHsmms wmpagy ma nopsidox ioeo
obuuUCaeHMSL, MAKCUMATLHULL Ma MiniMaivnuil posmipu wmpady. ITioxpecaeno, wo nowu-
penicmv wmpagy 6 3axonodascmei i cydositi npaxmuyi, cnocoou 0OuUCIeHHs, PO3MIPU,
nidcmasu i ymosu 1020 3aCMOCYBAHHS He € HESMIHHUMU MA 3YMOBIIOIOMBCSL COULANLHO-
EKOHOMIUHUMU, NOTTMUUHUMU, KPUMIHOLO02IUHUMU MA NPABOGUMU YUHHUKAMU KOHKPEMHUX
icmopuunux nepiodis. lns Yepainu ue ocobauso axmyanvio. Yunne Kpuminaivhe 3aKono-
0ascmeo 3aKkpinioe Wwmpagp K Ham sKuwull 610 noKapants wooo iHux 6udie y cucmemi
NOKapauv, wo HUMi € Cniprum noioxcenusm. Hazoroweno, wo 3axonodaseup noxiadae
Haoli na wmpag ax na epexmusHuil U0 NOKAPANHS Y 3ACOCYEAHHI 00 0CI0, SKI GUUNULU
Ne6HI KPUMIHALHI NPABONoOpYuLeHtsl, Hacamneped Kopynuiini ma npomu erachocmi. Boo-
HOUAC NIOKPECAeHO, WO PeYLAPHI SMIHU HOPM NPO WMPAgd, 0COOIUBO CMOCOBHO DOSMIDY
Ub020 6UOY NOKAPAHHS, He NO30AGNeH] ICMOMHUX HeOONIKIE, PO3ZIAHYMUX Y Uil PoOOmi.
Hasedeno neeni nosuyii w000 ix ycynenns. 3anpononosano Moiciusi sapianmu pegop-
MYBAHHSL HOPMANMUBHO-NPABOGUX NOLONCEHb Ol OLIbUL ehexmusnozo ix 3acmocyeamnis.
8 MATOYMHbLOMY.

Kmouosi cnoBa: mokapausst; mrpad; KpIMiHATbHE MTPABO.
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Development of the Legal Regulation of Punishment
in the Form of Fine According to the Criminal Code
of Ukraine of 2001

Alesia V. Gornostay*
Yaroslav Mudryi National Law University, Kharkiv, Ukraine
*e-mail: a.v.gornostay@nlu.edu.ua

Abstract

This topic is relevant because in practice the application of such punishment as a fine is
very common, and it has many problematic aspects of the purpose. The purpose of the
article is the genesis of the criminal law regulation of punishment in the form of a fine
in the current Criminal Code of Ukraine and the analysis of the changes that have taken
place over the past 20 years. To achieve this goal, the author used dialectical, historical
and comparative methods. These methods helped to investigate the processes of formation
and development of the institution of the fine in the Criminal Code of Ukraine of 2001.
In the article, the author analyzes the norms of the criminal legislation of Ukraine, which
regulate the concept of a fine and the order of its calculation, the maximum and minimum
size of the fine. The author emphasizes that the prevalence of the fine in legislation
and judicial practice, the methods of its calculation, its size, the grounds and conditions
of its application are not constant and are conditioned by socio-economic, political,
criminological and legal factors of specific historical periods. This is especially relevant for
Ukraine. Current criminal law establishes a fine as the mildest type of punishment among
other types of punishment, but this is a controversial provision. The author emphasizes
that the legislator hopes for a fine as an effective form of punishment for persons who
have committed certain criminal of fenses, primarily corruption and against property. At
the same time, it was emphasized that regular changes in the rules on fines, especially
regarding the size of this type of punishment, are not without significant drawbacks. In this
work, they are outlined. Certain positions regarding their elimination have been expressed.
Possible options for reforming regulatory provisions are proposed.

Keywords: punishment; fine; criminal law.

Beryn

Cepest oKapaHb, He OB’ SI3aHKX 13 M030aBJEHHSIM BOJI, mTpad 3aBK/IU TOCi1aB
ocobsBe Micite. Buxoasum 3 TOro, 1110 B CYCIiIbCTBI 30€pira€ThCst TEHAEHIIIS 10
3pOCTaHHS POJIi MaTepiasbHUX MOTped Ta iHTepeciB, 3aKOHOAABEIb Yac BiJ| 4acy
301JIbIITy€E KiJIBKICTh CAHKILH, 1110 1epeabdadaroTh mrpad, CyTHICTh SKOTO TOJISTAE
B 0OMeKeHHI MaifHOBUX iHTepeciB 0coOH, sika BUNHIIIA KPUMiHATbHE TTPABOIIOPY-
mieHHs. KpiMm Toro, yacTux 3MiH 3a3HaIOTh i po3Mipu mTpady sK y 3arajibHil, Tak
i B OcobsmmBiit yactuni Kpuminaabaoro kogekcy Yipainu (mami — KK Yipainn).
3 KOKHUMU 3MIiHAMH MPOCTEKYETHCS TEHAEHINsT 0 ICTOTHOTO 30iJbIIeHHs

64 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2022. Bun. 159



Gornostay A. Development of the Legal Regulation of Punishment in the Form of Fine According...

MaKCUMasibHOTO po3mipy mrpady. Came TOMy 3aBIaHHSIM Ii€l poOOTH € aHAJIi3
ycix 3MmiH, sikux 3a3HaBaja ctT. 53 KK Ykpainu ta cymixai crarti 3 2001 p. i 10
cboroziti. BopHoyac MeTo10 CTaTTi € PO3KPUTTSI CYTHOCTI 3alIPOBA/KEHUX 3a 1ei
Jac HOBOBBe/IEHD, IXHIiX TepeBar i HeMoJIiKiB, OOIPYHTYBAaHHS JOMLIBHOCTI Ta
edeKTUBHOCTI 1X 3aCTOCYBaHHS Ha MTPAKTUIL.

Y KK ¥kpainu 2021 p. mrpad mocizae mepiie miciie B CUCTeMi BCiX BU/IB
nokapanus. 3rigHo 3i cr. 51 KK Ykpainu mrpad € HailM'sKITUM TTOKapaHHSIM.
Y cankmisx crareit OcobauBoi yactuaun KK Ykpainu mrpad mepexdbaueHunii
1 K €eliHe OCHOBHE TIOKApaHHS, i B aJIbTEPHATHUBI 3 IHIIMMU OCHOBHUMU BU/IAMU
nokapanus. [lltpad € «3mimanum» BUIOM MTOKapaHHS: 3aCTOCOBYETHCS 1 K
OCHOBHUM, 1 SIK JI0JIQTKOBYIT BUJ[ IOKapaHHs. 3MiHMU, sIKi TOCTIITHO BifOyBalOThCs
3 HOPMaMU IIPO 3aMaX, CBi4aTh, 1Mo MmTpady SK KPUMiHAIBHOMY MOKApaHHIO
HAIAETHCST BAKJINBE 3HAYeHHsT. € OUeBUIHUM MTPATHEHHS 3aKOHO/ABILST 3pOOUTH
mrpad HAWMOMMPEHIIUM BUIOM MMOKapaHHs B Cy/0Biil mpakTuil. Heabusikoo
€ eKOHOMIUHA poJib mTpady, OCKIJIbKU 3aKOHO/IABEIlb 3aB/SKN 3MiHI MAaKCUMAaJTh-
HOTO PO3MIpY 11bOTO BUJY TIOKapaHHS IEeBHOIO MipOI0 PO3paxOBYyBaB IIONOBHUTU
Jep;KaBHUN OIOJKeT, Ha SAKMIT opraisaiiss 60poTbOU 3i 3JIOYMHHICTIO JISATA€E
BaXXKUM TsirapeM. IIpoTe, ik TOKa3ye mpakTuka, OibIIy YacTUHY CIIOAiBaHb
3aKOHO/IABIIS 3MiHU KPUMiHATBHO-TIPABOBUX HOPM ITI0710 mITpady He BUTIPABIAJIN.
[Itpad yacto crac HEMOKJIUBUAM JIJIsi BUKOHAHHS [IJIsl Masio3abesredeHunx ocio,
SIKI BAUMHUIM KPUMiHAJIbHI TIpaBonopyIieHHs. /lefani yacTiiie mocTaioTh MUTAHHS:
Yy cripaB/i mTpad 3aTuNIa€TbCsd HAallM SKITUM BUJIOM TTOKapaHHS; U Yepe3 HOoro
MaKCUMaJbHUI po3Mip (a B OKpeMUX BUIIQ/IKAX 3aKOH IPUITYCKAE BIJICYTHICTDH
Oy/Ib-sIKOI MaKCHMaJIbHOI MeJKi JIJIST I[HOTO BUY TIOKApaHHs) BiH BiKe JIaBHO Iepe-
crtaB OyTu <«HaiiM akimmm»? KpiM Toro, 6arato eKOHOMIUHUX 3JI04UHIB, CKOEHUX
«akyJamu» Oi3Hecy, 3aJUIIAI0THCS JTaTeHTHUMY 1 Oe3kapHuMu. [IpobaeMHIM
3aJIMIIAETHCS W OHOYACHE MPU3HaYeHHs 3i mrpadom Koudickarii abo mo3bas-
JIEHH IIpaBa ObGiliMaTH MeBHi Mocajy 4u 3aiiMaTUCs II€BHOO AisibHicTio. [Iuc-
KYCITHUM € I MUTaHHS 11010 OJUHUIL BUMipy mtpady. TemaTuili edekTuBHOCTI
obuncyenns mrpady y BU3HAYECHUX 3aKOHOM OJMHUIISAX MPUCBIYEHO POOOTH
0. €smokimoBoi (O. Yevdokimova, 2017) ta K. Ocamuyk (K. Osadchuk, 2020)
[1; 2]. Cooromni incTuTyT mrpady BUCBITIEHO TakoXK y myoOsikarmisx b. M. Tere-
danko (B. M. Telefanko, 2020), I. Bapa6ama ta C. Illanrynosoi (H. Barabash,
S. Shalhunova, 2021) [3; 4] Ta i

AKTyasnbHICTD TEMU 3YMOBJIEHO JOCIZKEHHSIM MTPOOJEMHUX MTUTAHb, TOB'I3aHNX
3 ONTHUMI3aIli€I0 3aCTOCYBAaHHS TAaKOTO BU/Yy TOKapaHHs, IK mTpad, 30Kpema,
B YMOBaX BOEHHOI'O CTaHy Ta €KOHOMiuHOi Kpusu. Bonu HabyBaTumMyTh HeaOu-
SIKOTO 3HAYEHHSI i B MalOYTHBOMY, B 4aCH IICISIBOEHHOI po30yI0BY KpaiHH.
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Orusan nirepatypu

[TpoGeMHUME TIMTAHHSAMK 3aCTOCYBaHHST TAKOTO BUY TIOKapaHHs, K mTpad, Ha
monorpadiunomy pisai 3aitmasmcs 0. A. ITonomapenko (Yu. A. Ponomarenko,
2012) ra B. O. Ilonpac (V. O. Popras, 2009) [5; 6]. bBisbin cydacHux okpeMux
HAYKOBUX JIOCTI/[?K€Hb, TPUCBIYEHUX BUKJIIOYHO MUTAHHAM IITpady K BUILY
KPUMIiHAJbHOTO TTOKApaHHs, HAa CbOTO/IHI B YKpaiHi Hemae. beaymoBHO, okpemi
MUTaHHS MPU3HAYEHHs YM BUKOHAHHS mITpady BHCBITIEHO B 6araThox Hay-
KoBUX myOJikarisix. Ha meBHI cymepedsinBi MOMEHTY 1bOTO BU/IY MOKapaHHS
3Bepraju yBary B cBoix poborax H. JI. Bepesoscbka (N. L. Berezovska, 2014),
I1. bepsin (Berzin P, 2011), B. I. bopucos (V. L. Borysov, 2016) [7-9]. Tak,
I1. Bepsin y cBOiil cTaTTi PO3IJIsgac 0COOIMBOCTI BUSHAYEHHS PO3MIpy miTpady
SIK BUY TIOKapaHHS, KOHKPETU3Y€E 3MICT ITPABOBUX OPIEHTUPIB BU3HAUEHHS
OT0 MaKCUMaJIbHOI Ta MiHIMaJIbHOI MeXI BiJ[ITOBIJHO /10 HOBOI pefakiiii cT. 53
KK VYxpainn [8]. H. JI. BepesoBcbka 3amporionyBajia HOBY peflakilito crareii 98,
99 KK ¥Ykpainu mpu BBeJeHHI KPUMIiHAIBLHOTO TIPOCTYTIKY, 3MiHU SIKUX OYIyTh
y3To/pKyBatucs 3 iHmuMu nosoxenHsimu KK Ykpainu, BifinoBizat CyTHOCTI
NPUHIMINB TYMaHi3alii Ta iHAMBiAyai3allii KpUMiHAJIbHOI Bi/IITOBI/IaJIbHOCTI
HETIOBHOJITHIX [7].

Oxpewmi potnui 10 mrTpady TUTAHHS BUCBITIEHO B JOCTI/PKEHHSIX TaKUX HAY-
koBiiB, sk 1. B. Tagnaiiko-Bacunumun (1. B. Hazdayka-Vasylyshyn, 2020),
B. 4. Tamiit (V. Ya. Tatsiy, 2018) ta B. I. Trortoria (V. I. Tiutiuhin, 2014) [10—
12]. ¥ konTekcTi 0OMeKeHHsI MailHOBUX IPaB JIIOAMHK 32 BYMHEHHSI OKPEMIX
KPUMIHAJIBHUX TTPABOINOPYIIeHb TuTaHb mrpady Topkaiotbes: B. C. barupra-
peeBa (V. S. Batyrgareieva, 2014), IO. C. TaBomxancbka (Y. S. Tavolzhanska,
2022), T. O. Muxaiiniverko (T. O. Mykhailichenko, 2019) [13—15]. Hanpuxk.arz,
T. O. MuxaiiiueHKo npucBsiuye mybJrikaiiio gocaimkersio cankiii cr. 197 KK
YKpaiHu Ta MOMiXK iHITMM aHaTi3ye mTpad sSK MOKapaHHsl, 10 MOKe OyTH MPH-
3HayeHe ocobaM, sIKi MOPYHIyIOTh 000B’I3KM 010 30epiraHHst Y1 OXOPOHU MaliHa.
ABTOpKa Ha OCHOBI TPOBEIEHOTO JOCJIPKEHHSI BUCBITIIOE MPOOJIEMHU OO0
3aCTOCYBaHHs 1[bOTO BHU/Y TIOKapaHHsI Ta TPOTIOHYE TJISIXU X po3B’si3anust [13].

Cporojiai akTyaJbHUM IUTAHHAM BUKOHAHHS TIOKapaHHs y BUTJISAAL mTpady Ta
MpU3HAYEHHS HOr0 HEMOBHOITHIM MPUCBSIYEHO MyOJIiKamii TakKux HayKOBIIIB,
ak O. I. Munpka (O. 1. Mytska, 2020) Ta O. M. ITozinbuak (O. M. Podilchak,
2019) [16; 17].

Haii6inpin cymepewinsi peopMu B KpUMIHATBHO-TIPABOBI HOPMU TIPO TITpad
yBezieHo 3akonoM Ykpainu Big 15 smctomazna 2011 p. Ne 4025-V1 «IIpo BHecens

3MiH /IO IeIKUX 3aKOHO/JIJaBUMX aKTiB YKpaiHU 111010 TyMaHi3allil BiANOBI1aJIbHO-
CTi 3a MpaBoMOpYIIeHHs y cdepi rocnosapehbKoi AisgabHocTi> [18]. YnpoBamxkeni
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HOBEJIU JIOCI He OTPUMAJIA OJJHO3HAUHOTO TJaymMadyeHHs. baraTo HayKoOBIIiB Bike
poOWIM CTIPOOU TIOSICHUTH 3aKPiTieHi y 1boMy 3aKOHI TOJIOKEHHSs, 00IPYyH-
TYBaTH iX JOIJIbHICTH ab0 K HECBOEYACHICTh. X04Ya MUHYJIO BiKe Oarato dacy,
O/THO3HAYHOTO CXBAJBHOTO MiXOMY JI0 3MiH, 3aKPIIJIEHUX y 3a3HaYeHOMY HOPMa-
TUBHO-TIPABOBOMY aKTi, He BUCJIOBJeHO. OHAK J0BOJII YaCTO 3By4YaTh 3aKJIUKN
111010 HeoOXixHOCTI BHeceHHs 3MiH 10 unHHOro KK Ykpainu, y3romkeHHs iioro
3 peasigmu cycrminaberba [19].

Marepiaiu Ta MeTOaU

Mera i 3aBIaHHS 1IOTO JOCIIKEHHS MOJISATAIOTh Y BHOKPEMJIEHH] 0COOIMBOCTEN
PO3BUTKY Ta peryJioBaHHs HOpM 11po 1mTpad y ynHHoMy KK Ykpainu 2001 p. na
IiICTaBl aHAI3y 1 CUHTe3y HAyKOBUX Ipallb 1 HOPMATUBHO-TIPABOBUX AKTIB 110/10
3MICTY I1bOTO BULY KPUMIHAIBHOTO MOKAPaHHsI, 0COOIMBOCTEN HOTO MPU3HAYEHHST
Ta MEBHUX MPOOJIEM 3aCTOCYBAHHSI HA MPAKTHII.

Ananiz. HaykoBa crartst TpyHTy€eThcst Ha anamisi Hopm KK Ykpainm 2001 p.
Ta 3aKOHIB YKpaiHu, SKUMW BHOCUJINCS 3MiHU /10 iHcTuTyTy 1mtpady 3 2001 1o
2022 p. locmipzkeHO HOPMU YMHHOTO 3aKOHOJIABCTBA, 10 CTOCYIOTHCS TIHOTO BULY
nokapanHsi, 30kpema, ct. 33 ta ct. 99 KK Ykpainu 2001 p., 3akon Ykpainu Bij
15 xBitHsg 2008 p. Ne 270-VI «IIpo Buecenns 3min 1o Kpuminaabhoro ta Kpu-
MiHAJTbHO-TIPOIIECYAJIbHOTO KOJIEKCIB YKpaiHU 1010 TyMaHi3allii KpUuMiHaJbHOI
BiZIOBiIAJIBHOCTI» Ta MOSICHIOBAJIbHI 3alMCKU /10 HbOTO, 3aKOH YKpaiH! Bij
15 macromaza 2011 p. Ne 4025-V1 «IIpo BHeceHHs 3MiH /10 JESIKUX 3aKOHOJABYMX
aKTiB YKpainu 110/10 TyMaHi3allii BiJIOBi/IaJIbHOCTI 3a MPaBONOPYIIeHHS y cdepi
TOCITO/IAPCHKOI /IisIJIBHOCTI» Ta MOSICHIOBAJIbHI 3aITUCKU /10 HbOTO, 3aKOH YKpaiHu
Bix 13 xBiTHS 2012 p. Ne 4652-V1 «IIpo BHeceHHsT 3MiH 10 JESIKUX 3aKOHO/IaB-
YUX aKTIiB YKpaiHW y 3B’SI3Ky 3 NPUUHATTAM KpuUMiHAJBHOTO IPOIeCyajbHOTO
KOJleKCy YKpaiHu» Ta MOSICHIOBAJIbHI 3alMCKU /10 HbOTO, 3aKOH YKpaiHU BiJ
22 mactonazma 2018 p. Ne 2617-VIII «IIpo BHeceHHsT 3MiH 710 €SIKUX 3aKOHO-
JIAaBYUX aKTiB YKpPaiHU MO0 CIIPOIEHHS J0CY/I0BOTO PO3CJilyBaHHSI OKPEMUX
KaTeropiil KpMMiHaJbHUX [IPABONOPYIIEHb» Ta MMOSCHIOBAJIbHI 3aIIMCKH /10 HBOTO.
3aBJSKU 1[bOMY METO/Y IpoaHaji30BaHO caHKIii crateil OcobauBOI YacTUHI
KK VYxpainun 2001 p. Ta BUCBIT/IEHO BUCHOBKH IPO MONIUPEHICTH I[bOTO BUIY
HOKapaHHs STk OCHOBHOTO, JI0JIaTKOBOTO 000B’SI3KOBOTO, J10aTKOBOTO (haKyJIibTa-
TUBHOTO 32 BUMHEHHSI KPUMIHATBHUX MPABOTIOPYIIEHb.

Cunmes3. 1leit MmeTO]1 € HEBIJI EMHOIO YaCTUHOIO J0CipkeHHsl. CUHTE3 /1aB 3MOTY
crcTeMaTH3yBaTh BCi 3MiHU, SIKi BiAOYBAJIMCSA B YMHHOMY KPUMIHATBHOMY 3aKO-
HOZIABCTBI YKpaiHU MPOTIATOM OcTaHHiX 20 pOKiB, 1010 TPpU3HAYeHHs mTpady.
[Teit MeToO TAKOXK /TO3BOJINB TMiIKPECTUTH HEMOJMIKA Ta IepeBaru 3aKOHOIaBIOTO
BPETyJIIOBAHHS 1IbOTO BU/LY TTOKapaHHS.
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BianosigHo 10 3aBaHb HAyKOBOTO MONIYKY B CTATTi BUKOPUCTAHO KOMILJIEKC
B3AEMOTIOB SI3aHUX, B3AEMOJIOTTOBHIOBAJIBHUX METOJIIB JOCTIIPKeHHS. TeopeTHIHo10
11 METO/IOJIOTTYHOIO OCHOBOIO CJIY;KaTh ICTOPUYHUH, AiaIeKTUYHUHN Ta TTOPiBHSLIb-
HUI METO/IH, 32 JIOTIOMOTOIO SIKUX JIOCJII/IKEHO TIPOIEeCU CTAaHOBJIEHHS, PO3BUTKY
it 3actocyBannst HopM 1ipo mtpad y KK Ykpainu 2001 p.

1. ¥V poboti BUKOPHCTAHO iCTOPUYHMIT METOA NOC/IIKEHHS, 110 IPYHTYETHCS
Ha BUBYEHHI BUHUKHEHHsI, (DOPMYBaHHS Ta PO3BUTKY 00 €KTIB y XPOHOJIOTIUHIi
MOCJiZIOBHOCTI. 3aBJASIKU I[bOMY METOJly PO3BUTOK IHCTUTYTY HITpady Aoci-
JUKYETBCS TOETAIHO, BiJi MOMeHTY ioro 3akpinienus B KK Ykpainu 2001 p.
i 10 cporozHi. 3a JOMOMOTOI0 ICTOPUIHOTO METOY JOCSITHYTO MOTJIUOJIEHOTO
PO3YMIiHHS CyTi mpobaeMr W MOKINBOCTI chopMy/IIOBaTH OLIBII 0OIPYHTOBaHI
PEKOMEeH a1 /IJid 3aCTOCYBaHHS Ha MPAKTUIL.

2. JlialeKTUYHUI MeTO[l BUKOPUCTAHO B POOOTI SIK IHCTPYMEHT JOCJTIKEHHS
00’€KTUBHOCTI Ta BCeOIYHOCTI i3HAHHS TAaKOI0 KPUMiHAJIbHO-IIPABOBOIO IHCTH-
TYTY, K 1mTpad 3 ypaxyBaHHSIM Pi3HUX YMHHUKIB, Y B3AaEMO3B’I3KY, B3AEMO/Ii1 Ta
PO3BUTKY 1IbOTO BU/LY IMOKAPAaHHS 3 IHITUMK BUJaMU TTOKApaHb.

3. Ak npoBiHNIT BUKOPUCTAHO TOPIBHAJBHUI MeTO. BUPI3HAIOTH MOPIBHAIb-
HO-ICTOPUYHUIN Ta KOMITAaPATUBHUI METO/M, KOJIU MIJISXOM TTOPIiBHSIHHS BUSIBJIS-
I0Th 3arajibHe i 0co0JIMBe, a TaKOK MPUYMHU IUX MOMIOHOCTEH 1 PO3XOIKEHb,
3MIiHM, 110 BiAOYJIHMCS; 3iCTABASIOTh PIBHI PO3BUTKY AOCJIIKYyBaHOTO 00’€KTa,
BU3HAYAIOTh TeHjeHIlil po3BuTKy. llopiBHsasbHO-TIpaBOBUI (MTOPIBHAJIBHUIA,
KOMITapAaTUBHUI ) METO/l BUKOPUCTAHO B POOOTI /1T BU3HAYEHHS 3MICTY Ta CyT-
HOCTI KpUMIHATBbHO-TIPABOBUX HOPM TIPO TITPpad, XapaKTePUCTUKN KPUMiHATBHOI
MOJIITUKY JIeP;KaBy IO/I0 1[bOTO BU/LY TTOKAPAaHHS 3 METOIO BUSBJIEHHS 3arabHUX
icTOTHUX O3HAK i 0COOJIMBOCTEN, 3AKOHOMIPHOCTEH PO3BUTKY ISl TIOAAJIBIIOTO
BU3HAYCHHST MOKTMBUX HATIPSIMIB YZIOCKOHAJICHHST KPUMIHATBHOTO 3aKOHO/ITAaBCTBA
YKpainu i mpaKTUKHU MOTO 3aCTOCYBaHHSI.

4. Kpim toro, y pobori 3acTocoBano BUOIPKOBMIT METOJ /sl BUBYEHHS JIESKUX
MPABOBUX MO3UIN B OOIPYHTYBAaHHI THX UM IHIIMX 3MiH MO0 MPU3HAYEHHS
TaKOTO BUJLY MTOKapaHHsi, sIK mrrpad, siki 6ysm copMyIboBaHi B MOSICHIOBAIbHUX
3alMcKax /10 BiZIOBIIHUX 3aKOHIB YKpaiHMU.

PeByJIbTaTI/I Ta 06FOB0peHHﬂ

Bignosigao 1o 1. 1 cr. 51 ta cr. 53 KK Ykpainu ogHuM i3 BUAIB KPUMiHATBHIX
nokapasb € mrpad. [leil Bujx mokapaHtst Ma€ MalHOBHIT XapakTep i siBJsie co6010
HEBHY TPOIIOBY CYMY, SIKa CTATYETHCSA 3 0COOM, 110 BUYMHUIIA KPUMIHAJIbHE TIpa-
BOTIOPYIIEHHS, Ha KOPUCTh JAepsKaBHOrO Oo/pkeTy Ykpainu. ITonstrs mrpady
BU3HaueHO Gesnocepennbo B 4. 1 ctr. 53 KK Ykpainu.
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Y Konctutyilii YkpaiHu NpOroJonIyeThes, 10 KOKEH Ma€ MPaBO BOJOITH,
KOPUCTYBATUCS 1 PO3MOPSIKATHACS CBOEIO BJIACHICTIO, 1 IO HIXTO HE MOKe Oy TH
MPOTUIIPABHO 1030aBJIEHUIT IIHOTO MTPaBa, OCKIIbKK MPaBO MPUBATHOI BIaCHOCTI
€ "HenopyiHuM (cT. 41).

Binnosinno o 4. 2 cr. 53 KK Ykpaiuu mitpad npusHavyaeTbesi CyIoM He Y BU3HA-
YyeHiil rpo1oBiil cymi, a y crerudiuHuX yMOBHUX OAMHUISIX — HEOIIOaTKOBYBa-
HUX MiHIMyMax JIOXO/iB TPOMaJIsiH (1asi — H. M. [I. T.). H. M. /. T. BCTAaHOBMIOETHCS
3aKOHOJIaBCTBOM YKpainu i 3rigHo 3 1. 5 miaposa. I posa. XX IlogatkoBoro
KOJIeKCy YKpaiHu JOPiBHIOE cyMi B po3mipi 17 rpuBenb. lleil mokasHuk € He3MiH-
HuM 3 yacy HabyTTst ynaHocTi KK Yipainu, o610 3 2001 p. MiHiMaIbHUIT po3mip
mrpady 3aMUNaeThest cTabiMbHIM, HE3BAKAIOUHN HA TIOTiPIIEHHS] eKOHOMITHO]
cutyailii, iHIAIINHI TTpollecu B YKpaiHi, /leBaIbBallil0 HAIlIOHATbHOI BaJTIOTH —
IPUBHI, gKa 3 MOMeHTY TpomioBoi pedopmu y 1996 p. sHerinunacs maiike

y 15 pasis (1330 %) [1, c. 174].

[TpaBoBa xapakrepucTtuka mrpady BUPAKAETLCS B TOMY, 110 BiH €: a) 3araJbHUM
BUJIOM IIOKapaHHsI, SKUI Moke OyTH NpU3HAYEeHUIl OyIb-KOMY Cy0'€KTy Kpu-
MIHAJTbHOTO TPABOMOPYIIeHHA. €IUHUM BUHSITKOM i3 1IOTO TIPaBUJIA € HETIOB-
HOJIITHI, SIKi He MaloTh CaMOCTIMHOIO JOXOJY, BJIACHUX KOWITIB abo MaiiHa, Ha
ske Moske Oytu 3BepHeHe craraeHHs (4. 1 cr. 99 KK Yipainn); 6) «3amimanum»
BIUJIOM HOKapaHHs, 00 3rizao 3 4. 3 c1. 52 KK VYkpainu Moxke npusHadyaTUCI
i IK OCHOBHe, 1 SIK 10/JaTKOBE MOKapaHHs; B) G€3CTPOKOBUM BUIOM TIOKAPAHHS —
gyacoBi Mexi mTpady 3aKOHOM He BCTAHOBJIEHO.

[TeBHi ocobmmBOCTI Mae i MOpAAOK HMpu3HadeHHs mTpady. K ocHOBHE Iie
MOKapaHHsT MPU3HAYAETHCS TO/I, KOJM BiH: a) Ge3mocepeHbo TepeadadeHmin
y caukiii ctarti OcobsuBoi yactuan KK Ykpainu; 6) y mopsiiky npusHadeHHsT
6iblI M'SIKOTO IIOKapaHHs, Hix mepenbadeno 3akoHoM (cr. 69 KK Ykpainn);
B) Yy MOPSIZIKY 3aMiHM BUIIPaBHUX POOIT 0cobaM, sIKi cTajn HemparesIaTHIME
micsst moctaHoByieHHst BUPOKY cyay (4. 3 cr. 57 KK Ykpainn). Ak gogaTkose
nokapasHs1 mrpad Moske OyTH TIPU3HAYEHUT JIUIIE TOJ, KO BiH 6e310CepPeHbo
nepeabavenuii y cankiii cratti Ocobsnmusoi yactuan KK gk pomaTkoBe HokapaHHs

(u. 3 ct. 53 KK VYkpainn).

3a mepiox 3 1 Bepecust 2001 p. mo 12 cepmust 2022 p. BigbOymocst 30iTbIIeHHS
CaAHKIIiH, SKi MICTATH mTpad SK OCHOBHE Ta 10aTKOBe TIokapaHHs. Tak, y 2001 p.
1eil BuI okapanHs OyB 1epenbadeHnil y 228-mu caHkifisgx, a y 2022 p. iX Kijab-
KicTb ctaHoBuTh 305. Yci KibKicHI MOKa3HUKHU, 110 XapaKTepU3yIOTh I1i 3MiHH,
MPOLJIOCTPOBAHO B HaBe/IEHIH HIZKYE TaOJIHIII.

JletanbHuil aHaui3 imocTpye TO# (HaKT, 10 KiAbKICTh CAaHKINH 36iTbImIach Ha
25 %. Kpim Toro, mrpad, xou i € «3MiltannM» BUIOM MTOKapaHHs, BCe K 3aBXK/IN
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nepenbavyaBcst 3aKoHOAaBIeM y caHKIlisx crateit KK Ykpainu mepeBakHO sk
OCHOBHE TIOKapaHHSI.

HIrpad y cankuissx KK Ykpainu cranom Ha 1 Bepecusa 2001 p.
ta 12 cepnus 2022 p.

3arajibHa Iepenbaueno | Ilepenbauero ,
) L 0608’ s13k0Be | DakybpraTBHE
Pik KiJIbKiCTD SK OCHOBHE AK JI0JIATKOBE
. JOJATKOBE JOJIATKOBE
CaHKILii TOKapaHHs HOKapanHs
2001 228 226 2 0 2
2022 305 295 10 7 3

3a yac xaii KK Ykpaiau 3 2001 p. 1o 2022 p. 3mMiHu Ta JAOMOBHEHHS, SKi BHOCHU-
smcst o crareit 53 ta 99 KK Ykpainu, crocyBasincst MiHIMATbHUX Ta MaKCUMaJIb-
HUX PO3MIpIB I[bOTO TTOKApaHHS, MOKJIUBOCTI PO3CTPOUYKHU mITpady Ta i yMOB,
HACJIIJIKIB HecriaT mrpady.

3minu nopm KK Yxpainu npo wmpag 2008 p.

Y 2008 p. u. 3 ct. 53 KK Ykpainu micst 1B «B caHKIlii cTaTTi» GyJI0 TOTOBHEHO
cioBamu «(caHkilii yactunu ctarti)». Takox micas 4. 3 cr. 53 KK Ykpainu 3ako-
HOJIaBeIb JI0/IaB HOBY YAaCTHUHY TaKOTO 3MICTY: «4. 3 ypaxyBaHHAM MailHOBOTO
cTaHy 0cobu Cy/l MOKe MPU3HAYUTU TTPad 3 PO3CTPOYKOIO BUILIATH MEBHUMU
JaCTHHAMHU CTPOKOM JI0 TPhOX POKiB». ¥ 3B’s13Ky 3 1iuM 4. 4 cT. 53 KK Ykpainu
BBa)KaTU YaCTUHOIO 11 SITOIO.

Y TlosicHIOBaJIbHII 3aMKCITi 0 MPOEKTY 3aKOHY, IKUM BHECEHO I1i 3MiHHU, OYJI0
3agHadeHo, mo Taki 3aminu g0 ct. 53 KK Ykpainu ganytb cysam MOKJIUBICTD
YacTillle 3aCTOCOBYBATH TaKWil BUJ| TIOKapaHHs, 1K mrpad, i e 6yae oaHUM i3
KPOKIiB y 3abe3medyeHHi rymMaHisailii KpuMiHaJIbHOTO 3aKOHOIaBCTBA.

3minu nopm KK Yxpainu npo wmpag 2011 p.

¥ 2011 p. cr. 53 KK Ykpainu 3a3Hajia icToTHUX 3MiH Ta OyJia BUKJajieHa B HOBOI
penaKitii:

«1. lllTpad — 1e rpoiioBe CTATHEHH, MO HAKJIAJAETHCS CYJOM Y BUIAJIKAX
i poamipi, BcranoBiaenux B Ocobimsiit wactuni 11poro Kojekcy, 3 ypaxyBaHHIM
MOJIOKEHb YaCTUHU JIPYTOI 1€l CTATTI.

2. Posmip mTpady BH3HAYAETHCS CYAOM 3aJIeKHO BiJl TSKKOCTI BUMHEHOTO
3JI0YMHY Ta 3 ypaXyBaHHAM MaifHOBOTO CTaHy BUHHOTO B Me’KaX BiJl TPUIISATU
HEOMOIaTKOBYBAaHUX MiHIMYMIB JIOXO/IiB TPOMA/ISIH /IO IT ATAECATH TUCSIY HEOIO-
JIaTKOBYBaHUX MiHIMYMIB JIOXO/iB TPOMaJIsIH, KO cTaTTssMu OcoOJMBOT YacTHHM
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1poro Kozekcy He nepenbadeno BUIIOTO po3mipy mtpady. 3a BUNHEHHS 3JI09NHY,
3a KU mepeabaveHe OCHOBHE TIOKapaHHs y BUji miTpady MOHAA TPU THCSYi
HEOIOIATKOBYBAHMX MiHIMYMIB JIOXO/IiB TPOMAJISIH, PO3Mip mTpady, 1o mpusHa-
YAETHCST CY/IOM, He MOXKe OYTH MEHIIMM 32 PO3Mip MaifHOBOI ITKOH, 3aBIaHOI
3JI0YMHOM, 2060 OTPUMAHOTO BHACJIIOK BUNHEHHS 3JI0YMHY JOXO/LY, HE3AJIEKHO
BiJI TPAHMYHOTO PO3MIipy mITpady, mepeardadeHoro0 CaHKINEW CTATTi (CAHKIIE
yactuan ctarti) OcobsmBoi yactuan 1boro Kogekcy. Cyj, BCTaHOBUBIIH, IO
TaKWii 3JI0YMH BYNHEHO Y CITIBYYaCTi i pOJib BUKOHABIIS (CIiBBUKOHABIIS ), MiI0Y-
proBaya abo MOCOOHMKA y HOTO BUMHEHHI € HE3HAYHOIO, MOKE TPU3HAYNTH TAKIM
ocobam TIOKapaHHs y BU/I mTpady B po3Mipi, mepeadadyeHOMyY CaHKINEI CTaTTi
(cankitiero yactuam crarti) OcobauBoi yacTunu 11poro Kojekcy, 6e3 ypaxyBaHHs
PO3Mipy MaifHOBOI INKO/M, 3aBAAaHOI 3JI04MHOM, ab0 OTPUMAHOIO BHACIIAOK
BUMHEHHS 3JI0YNHY JIOXO/LY.

3. llItpad sk momaTKOBe MOKapaHHs MOsKe OyTH PU3HAYEHUN JIUIIE TOI, KON
ioro creriazbHo 1epeadbadeHo B caHkilii crarTi (caHkiii yacTuau crarti) Ocob-
JBO1 YyacTuHM 11boro Komekcy.

4. 3 ypaxyBaHHSIM MallHOBOTO CTaHy 0COOM Cy/ MOXKe TpU3HauuTH mrpad i3
PO3CTPOYKOIO BUILJIATH [IEBHUMU YaCTUHAMHU CTPOKOM JIO OJTHOTO POKY.

5. Y pasi vecrutatu mrpady B po3Mipi He Oibllie TPHOX THCSIY HEOMOMAATKOBY-
BaHUX MIHIMYMIB JIOXO/I[iB TPOMA/ISIH Ta BiJICYTHOCTI TiJICTaB /IJisi PO3CTPOYKU
OTo BUILJIATU CYJ 3aMIHIOE HecIlaueHy cyMmy ITpady MOKapaHHSIM Yy BUIi
rpOMaJIChKUX POOIT i3 po3paxyHKy OJHa TOAMHA IPOMAAChKUX PoOIT 3a OmMH
YCTAHOBJICHU 3aKOHOJABCTBOM HEOIIOJATKOBYBAHUIT MIHIMYM JIOXOJIB I'POMa-
AsiH 200 BUIIPaBHUMHU POOOTAMU i3 PO3PaxXyHKY OJWH MiCsIIlb BUITPABHUX POOIT
3a BA/IISITh YCTAHOBJIEHUX 3aKOHO/ABCTBOM HEOIOJATKOBYBAaHUX MiHIMYMiB
JIOXO/IB IPOMAJISiH, ajie Ha CTPOK He Oijiblie JBOX POKIB.

¥ pasi vecnimatu mtpady B po3Mipi MOHA TPU TUCAYI HEOMIOJATKOBYBAHUX MiHi-
MYMiB JIOXO/[iB TPOMa/ISIH, TPU3HAYEHOTO SIK OCHOBHE MTOKapaHHs, Ta BiZICYTHOCTI
Ii/ICTaB JIJIT PO3CTPOUYKHU MOTO BUTLIATHU CYJl 3aMiHIOE HeCIJIadeny cymy mrpady
HOKapaHHSAM y BUJI 1030aBJIeHHsT BOJI i3 PO3paxXyHKY OIWMH JeHb 11030aBIeHHS
BOJII 32 BiCIM HEOIIOJATKOBYBAHUX MIHIMYMIB JIOXO/IIB TPOMA/ISIH Y TAKUX MEKAX:

1) Bij 0AHOrO A0 I'ATH POKIB 11030aBJIEeHHS BOJI — Yy BUIAAKY HPU3HAYEHHS
mTpady 3a BUNHEHHS 3JI0YMHY CEPEHBOI TSIKKOCTI;

2) Big ’SATH 10 JECATH POKIB MO36aBJIEHHS BOJI — Y BUIIAJAKY IIPU3HAYECHHS
mTpady 3a BUNHEHHS TSKKOTO 3JI0UMHY;

3) Bizt siecsATH 10 IBAHAISITH POKIB TIO30aBIEHHS BOJI — Y BUIAJIKY TPU3HAYEHHSI
mrpady 3a BYMHEHHST 0COOJUBO TSIZKKOTO 3JI0UNHY.
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Slkmo mig yac po3paxyHKy CTPOKY T030aBJIeHHST BOJII 11eil CTPOK CTaHOBHTD
6i/IbIlle BCTAHOBJIEHUX III€I0 YACTUHOIO CTATTi MEXK, CY/ 3aMiHIOE TTOKapaHHsI
y Bl mwTpady HOKapaHHSM y BUZI 1030aBJIeHHS BOJII Ha MAKCUMAJIbHUIL CTPOK,
nepeadaveHnil AJIst 3JI0YMHY BiIMOBIAHOT TSIKKOCTI €10 9acTHHOIO cTaTTi» [18].

Otxe, y 2011 p. BigOyaucst amiau cr. 53 KK Yipaiau mopiBHSIHO 3 TIOTIEPEIHBOIO
PENAKIIi€Io, 10 MOJISTAIOTh Y TAKOMY:

1) vactuny 1 cr. 53 KK Ykpainu 1010BHEHO CJI0OBAMU «3 YPAaxXyBaHHSIM TIOJIOKEHb
YAaCTHHU JIPYTOI 1€l CTaTTi» — BUIIPAB/aHe YTOUHEHHsI, OCKiibku B 4. 2 cT. 53 KK
Vkpainu 3a3Ha4€HO YMOBU IIpU3HadeHHs mTpady B OLIbII 3HAYHOMY PO3MIpi, HixK
1e nepegbauero caukiigmu crareit Ocobauoi yactunn KK Ykpainu,

2) y u. 2 c1. 53 KK ¥Ykpainm makcumasnpay mexy mrpady miasumieno 3 1 000
H. M. . T. 10 50 000 . M. 1. I. — 1[eil KPOK BasKKO OyJI0 HazBaTH I'yMaHi3alli€o,
OCKIJIBKY TaKi po3mipu 1mTpady ssBHO BUBOJATH ITpad 3i cTaTyCcy HAM SKIITOTO
BU/ly TTOKapaHHs.

BesymoBHO, Ha TOIl yac icHyBasa oTpeba y 301/IbIIeHHI MaKCMaJIbHOTO PO3MIPY
mrpady, ajie BaKKO HAa3BaTH JIOIIJIbHUM TaKe pi3ke iioro 3pocranns — y 50 pasis.
Kpim toro, i Takuii Besimkuii po3mip mrpady He € Mexeo. Came TOMY CIipHUM
BUJIAETHCS TIPEBEHTUBHUN Ta KapaJbHUIl eeKT TAaKOTO MOKapaHHs, 0COOJIMBO
B KOHTEKCTI CKJIQ/IHUX €KOHOMIUHUX peasiii;

3) u. 2 cr. 53 KK Ykpainu 6ysi0 J0MOBHEHO TOJOKEHHIMHE MIOA0 MiHIMAJIbHOTO
poamipy mrpady i BCTaHOBJIEHO, [0 3a BYNHEHHS 3JI0YMHY, 32 SIKHil epeadadeHe
OCHOBHe ToKapauHs y Bumi mtpady nonan 3 000 H. M. 1. T., po3mip mTpady,
110 TIPU3HAYAETHCS CYZOM, He MOKe OyTH MEHIINM 3a PO3Mip MaifHOBOI ITKO/IH,
3aBJIaHOI 3JI0YMHOM, a60 OTPMMAHOTO BHACJIOK BUMHEHHS 3JI0YMHY J[OXO.LY,
He3aJIesKHO BiJl TPAHUYHOTO PO3Mipy mmTpady, mepeadbadeHoro CaHKI[E CTaTTi
(cankieto yactuam crarti) Ocobausoi wactuan KK Yipainu. ToO6To y oMy
pasi cyx Mae mpusHauuTH mTpad y posMmipi, skuii Mae OyTu: a) abo IOpiBHIO-
BaHUM PO3MIipPy MAlHOBOI ITKO/M, 3aBAAHOI 3JIOUMHOM, YU JIOXO/Y, OTPUMAHOTO
BHACJIIZIOK BUMHEHHS 3JI04MHY; 6) ab0 NepeBullyBaTi PO3MIp MallHOBOI HIKO/IM,
3aB/IaHOI 3JIOYNHOM, YU JIOXO/Y, OTPUMAHOTO BHACIZOK OTO BUMHEHHS. 3aKOH
He MICTUTD KOIHUX 0OMeKeHb, HACKIJIbKI BUIINM 3a 3aI0/[isTHY MalHOBY MIKOJLY
YU OTPUMaHWI HE3aKOHHUHN JOXiJ Ma€ OyTH PO3Mip MpuU3HAYeHOTo mTpady.
OTxe, IIJIKOM MOXKJIUBUM i TEOPETUYHO, i MIPAKTUYHO € NMPU3HAUYeHHS ITpady
B HEOOMEKEHO BUCOKOMY PO3Mipi;

4) y u. 2 cr. 53 KK Ykpainn 3akoHozaBellb rnepeadadrs i MeBHUN BUHATOK —
SIKIIO 3JI0YMH BYMHEHO Y CHIBYYACTI i POJIb BUKOHABIIS (CIIIBBUKOHABII ), Mi0Y-
proBaya abo MocoGHMKA Y HOTO BUMHEHHI € HE3HAYHOIO, CYJI MOKE MPU3HAYUTH
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TakuM ocobaM TOKapaHHs y Bui mrpady B po3Mipi, nmependadeHoMy CaHKI[IE
crarti (cankiieo yactuau crarti) Ocobausoi yactunu KK Ykpainu, 6e3 ypaxy-
BaHHST PO3MIPy MaifHOBOI IITKOJIM, 3aB/IAHOI 3JI0YMHOM, 200 OTPUMAHOTO BHACJIIOK
BUMHEHHS 3JI04MHY 10X0y. leii BUHATOK, 6€3yMOBHO, € MMPOSIBOM T'YMaHi3My Ta
iHuBiAyami3alii nokapanHg. [Ipore ciij HaroJocuTH, MO CyJl Ma€ PaBo, a He
3000B’s13aHUI BpaxXyBaTy HE3HAYHY POJIb BUKOHABIM (CHIBBUKOHABIA), Mig0Y-
pioBada Ta MOCOOHWKA MPU MPU3HAYEHHI MMOKapaHHs y BUIsiAL mTpady. Tomy,
HaBITb BCTAHOBUBIIM HE3HAYYIIICTh POJII BUHHOTO y BYMHEHHI KPUMIHAJIBHO
MPOTHUIIPABHOTO iSTHHS, CY/I MOKe TPU3HAYUTH mITpad, po3Mmip siKoro Oyze He
MEHIITMM 32 PO3MIP 3aI0/isTHOT MaifHOBOI KO/ YW PO3MIP OTPUMAHOTO BHACJIi-
JIOK BUMHEHHSI 3JIOUUHY JTIOXO/Y;

5) y 4. 4 ct. 53 KK Ykpainu cTpOK Po3CTPOUYKHU BUILIATH MITPady TMEBHUMU
yacTHHaAMK OyJI0 CKOpoYeHO i3 3 pokiB s0 1 poky — Ieil KPOoK 3aKOHOIABIS
kK HIisSIK He MOJKHA Ha3BaTH TYMaHHMM, OCOOJUBO 3 ypaXyBaHHIM €KOHOMIYHOI
cuTyaillii B KpaiHi;

6) vy 4. 5 ct. 53 KK Ykpainu 3axkoHo/aBellb BU3HAYNUB HOBY ITi/ICTaBy 3aMiHU
mrpady. AKIO 10 1OTO MiICTaBO0 3aMiHU mMTpady Ha iHIT BUAW TTOKApaHHS
OyJia HEMOKJIMBICTD CTIATUTH MITPad, TO TEmep TaKoO IMiICTAaBOIO CTaja HeCIiaTa
mrrpady. MopmysiioBaHHS HOBOI MiJICTaBU 3aMiHM ITpady Ha iHIM TTOKapaHHS
BUKJIMKae Oarato 3anmutanb. Tak, Hecmary mrpady Moke OYyTH 3yMOBJIEHO
TakuMu oOcTaBuHaMM: 1) y 3acy/’KEHOTO HEMa€ peajbHOI MOMKJIUBOCTI HOTO
crtatuTi abo 2) 3acy/KeHUH, Mafoun peajbHy MOKJINBICTH CIIATHTH TITpad,
HE BUKOHYE TOKJIaIEHOTO Ha HbOTo 000B’s13Ky. BojHOUac, yMucHe yXUIeHHS Bijl
cratu mTpady yTBOPIOE CKJIA/l CAMOCTITHOTO KPUMIHABHOTO TIPABOMOPYIIEHHS,
nependaueroro cr. 389 KK Yipainu. ¥V IlosicHIOBaibHIH 3aiCIii 10 I[HOTO 3aKO0-
HOIIPOEKTY JKOJHUM YMHOM HE PO3’SICHIOETHCS, SIK TOTPIOHO PO3YMITH MIPUYMHN
«HecIuatu» mrpady s iioro saminm: 1) 4 e 06’€eKTUBHA HEMOKIUBICTD HOrO
CIJIATUTU Yepe3 (hiHAHCOBY HECIIPOMOJKHICTD; 2) YU 116 YMUCHE YXWUJIEHHS Bif
BUKOHAHHA TOKapaHHA; 3) UM TPUYMHU HECIJIAaTA B3araji He MaloTh 3HAUYEHHS
nist 3actocyBanns 4. 5 ct. 53 KK Ykpainu.

Came TOMy BUHUKAE TipobsieMa B pasi, sIKIIo ocoba He ciuiaTuia mrpad depes
HebOaKaHHsI BUKOHYBATH Il TTOKapaHHsL. SIK y mboMy pasi mae aisttu cya: 1) kepy-
founch 4. 5 cr. 53 KK Ykpainu, 3aminuTi Hecriaueny cymy mrpady Ha TpoMaj-
CbKi, BUIIPaBHi po6oTH ab0 1036aBIeHHsT BOJI; 2) He 3aMiHIOBATU HECILIayeHy
cymy mrrpady, a IPU3HAYNTH MOKapaHHsT 0cobi 3a HOBe KpUMiHAIbHE MTPABOTIO-
pymenns, nmepenbadere cr. 389 KK VYkpainu; 3) saminutn mrpad, Kepyodnch
noJsioxkeHHsamMu 4. 5 cT. 53 KK Ykpainu, Ta npusnaunty nokapanus 3a ct. 389 KK
YKpaiHu 3a CyKyIHICTIO BUPOKIB;
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7) y u. 5 ct. 53 KK Ykpainu 3akoHojaBeilb 3aMiCTh IpaBa Cyay 3aMiHUTH
HecIiadeny cymy mTpady Ha iHIT BUAM MOKapaHHS — «CY/ MOXe 3aMiHUTH»,
nepes0oaYrB iMIIEPaTHBHY BUMOTY, 000B’SI30K CYy 3IIMCHUTH TaKy 3aMiHy — «CY/I
3aMIHIOEY;

8) takox y 4. 5 cr. 53 KK Ykpainu nomarno 060B’sI3KOBY yMOBY HepepaxyBaHHsI
mtpady B i1, OiIbIT CyBOPI, TOKapaHHS — BiZICYTHICTb IiZICTAB JJISI PO3CTPOYKH
1Oro BUILIATH,

9) amiaum 10 4. 5 ct. 53 KK Ykpainu BcranoBusau i audepeniiiaiio Haci/-
KiB Hecriatu mrtpady 3ajeKHO BiJ ioro po3mipy: 1) gkimo cyma mrpady He
6ispiie 3 000 H. M. 1. T., — Cy/ 3aMiHIOE HecITadeny cymy mirpady moKapam-
HSIM Y BHJi TPOMaZIChbKUX ab0 BUMPaBHUX PoOiT; 2) sKio cyma mrpady MmoHa
3 000 1 M 1. T., — CyI 3aMiHIOE HecIJIaueHy cyMy mTpady MoKapaHHSIM y BHI
no36aBJIeHHS BOJI. 3aMiHa HecItaueHoi cymMu mrpady MOKapaHHSIM Y BUII TPO-
MaJICbKIX POOIT Ma€ MPOBOAMTHUCS 3 PO3PaxyHKy | ropmHa rpoMajgchbKux poOiT
3a 1 ycraHoBJieHNI 3aKOHO/IAaBCTBOM H. M. JI. I., /10 IIbOTO 3aMiHa HeCIJIayeHOoTro
mrpady Ha rpoMajzchbki poboru BimdOyBasacs 3a pospaxyHkom 10 romgws rpo-
MaJICBKUX poOiT 3a 1 H. M. 1. I. 3aMiHa HecITaueHol cymu mrtpady MOKapaHHIM
y BU BUIIPABHUX POOIT TIPOBOIUTHCS 3 PO3paxyHKy 1 Micsiib BUIPABHUX POOIT
3a 12 ycTaHOBJIEHUX 3aKOHOJABCTBOM H. M. JI. T., /IO IIbOTO 3aMiHA HECIJIa4eHOTO
mrpady Ha BUMpaBHiI poOOTH BigOyBasacs 3a po3paxyHKoM 1 Micsiib BUITPaBHUX
poO6IT 3a 4 H. M. 1. T.

3MiHU B «KypCi» pO3paxyHKY IPHU 3aMiHi HecIIayeHoi cyMu TTpady Ha rpoMaj-
ChKi Ta BHUIIPaBHI poOOTH MOJIIIIYBAJN CTAHOBHUIIE 3aCyIKeHOI ocobu i Oyim
IIPOSIBOM T'YMaHi3My;

10) 4. 5 c1. 53 KK Ykpainu 6ys10 Z0IOBHEHO ab3a1ioM 2, IKUI Tiepe0daunB 3aMiHy
HecIageHoro mrpady, cyma sikoro Gibine 3 000 H. M. 1. T., TO30ABIEHHSM BOJIL.

3BakalouM Ha YMHHY KJacu@ikalliio BUIiB KPUMIHATBHOTO TTOKapPAHHS, BU3HA-
yeny crarrero 51 KK Ykpainu, 3a sikoio mrpad € HaiiM SIKIITUM BHIOM TIOKapaHHs,
HaBPsi/ YM 3aMiHy mrtpady 1mo36aBJIeHHSIM BOJI, SIKe € OJHUM i3 HaiiCyBOPIlINX
BU/IB TIOKapaHHsl, MOKHA BBasKaTH TIOM SIKIIIEHHSIM, TOOTO TyMaHi3aIli€io Kpu-
MiHAJIbHOI BiIIIOBI/JaJIbHOCTI.

Binnosiano no 3akony Ykpainu Bix 15 mucrtomaza 2011 p. Ne 4025-VI «IIpo
BHECEHHS 3MiH /IO JIeSIKUX 3aKOHO/IABUMX aKTIB YKpaiHU MI0/I0 TyMaHi3allii Biji-
MOBIZIATTBHOCTI 32 MPaBONOPYIIeHHs Y cdepi TOCoAapChKOl [MiIbHOCTI», 3 TeK-
cry KK Ykpaiuu O6yso BuiaydeHo (JeKpuMinaaizoBaHo) 16 ckiaiB 3/104MHIB,
y Oararbox cankitisix crateit KK Ykpainu nokapantst y BUTJIsII 11030aBIEHHS
BOJIi Ta apemTy OyJ0 3aMiHeHO MokKapaHHsM y Bursai mrpady. Tak, y 2001 p.
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229 caHKIIiif MiCTHIN TaKe TIOKapaHHsI, sSIK mTpad, a micas HabpaHHS YMHHOCTI
MM 3aKOHOM 1X KIJIBKICTh 3pocJia 70 299, 1110 MOjKHA Ha3BaTHU BIIUYTHUM KPOKOM
y 6ik rymasizarii KpuMiHaJIbHOTO 3aKoHOMaBCTBA. lle, Gesmepeuro, BiAMoBizaIo
TOJIOBHI#T MeTi 11bOTO 3aKoHy, sIKYy OyJI0 BUKJIageHO B [TosicHOBagbHIN 3amucii
110 TIbOTO 3aKOHOTIPOEKTY [20].

[Tpore iHmmi mpoanasizoBaHi 3MiHM, MO OYJIM HACTIIKOM HaOpaHHS YHHHOCTI
M 3aKOHOM, Ba)KKO Ha3BaTH TTOM SKIIEHHSIM KPUMiHAJIBHOI BiTTOBIaIbHOCTI
JUIS 3aCY/KEHUX /10 TaKOTO TMOKapaHHd, sdk mrpad. ¥ BucHoBkax [omoBHOTO
I0pUINYHOrO yrpasiainasa Bepxosrnol Paau BucioBmoBantacs noTykHa KpUTHKA
CTOCOBHO TIMX 3aKOHO/IABUNX HOBEJ Ta HATOJIONIYBAJIOCH, 1O OKPEMi TOJIOKEHHS
3aKOHOIIPOEKTY He BIANOBIZAIOTH MOro 3a/leKJapoBaHiil MeTi — rymanisalil Bij-
MOBiZIAJIBHOCTI, ajie BCi 11l 3ayBaKeHHs, SIK CBIIUUTDH 3MICT HaBeleHUX 3aKOHIB,
6yJI0 IPOITHOPOBAHO.

Y 2011 p. u. 2 cr. 99 KK VYkpainu 6ys0 BUKJIaAEHO B Takiil pemakiiii: «Poamip
mrpady, B TOMY YKCJIi 32 BUYNHEHHSI 3JI0YMHY, 32 AKUN repeabayeHo OCHOBHE
MOKapaHH4 Jule y BUI mTpady MoHaa TPU TUCSYI HEOMOAATKOBYBAaHUX MiHi-
MYMIB JIOXOJIiB TPOMAJISTH, BCTAHOBJIIOETHCS CY/IOM 3aJIEKHO Bifl TSPKKOCTI BUMHE-
HOTO 3JIOYMHY Ta 3 YpaxyBaHHSIM MallHOBOTO CTaHy HEIOBHOJIITHBOTO B MesKaX
N0 IT'SITUCOT BCTAaHOBJIEHWX 3aKOHOJABCTBOM HEOIOJAATKOBYBAHUX MIiHIMYMiB
JTIOXO/IIB TPOMAISH».

Takox ct. 99 KK Ykpainu 10moBHeHO 4. 3 TaKOTO 3MicTy: «/0 HEIOBHOJII THBHOTO,
1[0 HE MA€ CAMOCTIHHOTO JIOXO/LY, BJIACHUX KOIITIB ab0 MaiiHa, Ha sike MOKe OyTH
3BEpPHEHE CTSITHEHHS, 3aCy/[)KEHOTO 32 BUMHEHHSI 3JI0UNHY, 32 SIKUIl T1IepeabaueHo
OCHOBHE TTOKapaHHs JuIie y Bujl mTpady MOHAI TPU TUCIYI HEOMOJIATKOBYBa-
HUX MiHIMyMiB JOXO/iB TPOMA/ISTH, MOKe OyTH 3aCTOCOBAHO TIOKapaHHS y BUJI
IPOMaJIChKUX poOiT a60 BUIIPABHUX POOIT 3riHO 3 moJjoxeHHsAMU craTei 100,
103 mboro Kopexcy».

Axmo 3minu 10 4. 2 ct. 99 KK Ykpainu € yTouHeHHAIM i KOPeCIOHIYIOThCS
3i aminamu y 4. 2 ct. 53 KK Ykpainu, to 3minu 1o 4. 3 cr. 99 KK Ykpainu €
3HAYHUM TIiCUJIEHHSIM KPUMIiHAJIbHOI BiIMOBIZIA/IbHOCTI HETTOBHOJIITHIX 1 TIepe/I-
6a4aroTh MOKJNBICTh 3aCTOCYBaHHS /10 HUX OiJbII CYBOPUX BUJIIB TTOKapaHHS
y pasi BiZICYyTHOCTI MmijficTaB /iy Mpu3HadeHHs iM mTpady. Taki HOBeau 1OB-
HICTIO cylepedaTbh MeTi IIbOTO 3aKOHOIIPOEKTY — TyMaHi3alil KpUMIHAJIbHOI
Bi/IIOBiIaTbHOCTI.

Y 2012 p. u. 2 ct. 53 KK Ykpainu micjst cIiB «BUHHOIO B MeKaX BiJl TPUI-
IATH» OYJIO JTOMOBHEHO CJIOBAMU <HEOTOAATKOBYBAaHUX MiHIMyMiB JOXO/iB
TPOMAJISH>.
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3minu nopm KK Yxpainu npo wmpadgh 2018 p.

Y 2018 p. y u. 2 cr. 53 KK Ykpainu coBa «BUYMHEHOTO 3JI0YMHY», «BUNHEHHS
3JIOUMHY, 3a SIKWil mepegbadeHes, «3aBJaHOl 3JI0YNHOM>, «BUMHEHHS 3JI0UNHY
JIOXO/lYy», «TaKUIi 3JIOUMH BUNHEHO» 3aMiHEHO, BIJIIIOBIJIHO, CJIOBAMU «BUYMHEHOTO
KPUMiHAJIBHOTO MPAaBOMOPYIIEHHS», «BUMHEHHS KPUMiHAJBHOTO MPAaBOMOPY-
IIEHHS, 3a sKe TepeabaueHes, «3aBJaHol KPUMIHAJBHIM MTPABOMOPYIIEHHIM,
«BUYMHEHHS KPUMIHAJTBHOTO MPABOTIOPYIIEHHS TOXOMY», «TaKe KPUMiHaJbHE
npaBornopyiieHts BauHeno». Y 1. 1 4. 5 cr. 53 KK Ykpainu ciioBa «3/104nHy
cepe/HbOl TAKKOCTI» 3aMiHEHO CJIOBAMM «HETSIKKOTO 3JIOUUHY».

Takox y 2018 p. y yactunax 2, 3 c¢t. 99 KK Ykpainu cjoBa «37104nHy, 3a AKUI»,
«3JIOUMHY» 3aMiHEHO, BiJ[IIOBi/HO, CJIOBAMU «KPUMiHAJIbHE ITPABOMOPYIIEHHS, 32
sIKe», «<KPpUMiHAJbHE TTPABOTIOPYIIEHHS».

Tepminosoriuni HoBenm 2018 p. y crarrsax 53 ta 99 KK Ykpainu o6ymoBiieHO
HacamIiepe/] 3alpoBa/PKeHHsIM Y 1ieil KosleKe oHATh «KpuMiHa/lbHe [TPaBOIOpY-
HIEHHS», <KPUMIHAJIBHUIN IPOCTYIOK», «<HETSKKUI 3JI0YNH».

BucHosku

O1iHoooun HaBegeHl 3aKOHOAaBYl HOBEJIU, CJIJ 3a3HAYUTH, 1[0 X04a MicIie
mrrpady B cucremi nmokapanb (1. 1 cr. 51 KK Ykpaian) summmocs: He3aMiHHAM,
OTO CHIBBIZIHOIIEHHS 3 1HIIMMHU eJeMeHTaMU Ii€l CUCTEeMU TePerJsiHyTo B
6iK TTOCUJIEHHS 0TO CYBOPOCTi. 3aKOHOAABEIb PaAuKaabHO 3MiHUB cT. 53 KK
Ykpainu ta nmosuiionysas mrpad sSK OAMH i3 TOJIOBHUX 32C06iB IPOTHUIL 310~
yuHHOCTI. HasiBHiCTh miTpady B caHkiisgx crareir OcoOIMBOI YaCTHHU CTaja
OJIHUM i3 KpUTepiiB Kaacudikallii 3JI04nHIB 3a cTyrneHeM TsKKocTi. Kpim Toro,
MOTIPK 3a/IeKJIapoBany B Ha3Bi 3akony Bix 15 naucromaza 2011 p. rymanisaiiiio
Bi/INIOBiIaJIbHOCTI, B OKPEMUX BUIIAAKaX CTAHOBHIIE OCI0, 0 AKUX MOKe OyTH
3acTocoBaHuil mrpad, umM 3aKkoHoM OyJi0 3Ha4HO moripiiero. Kpim toro, Hemo-
CKOHAQJIICTh TTPABOBUX HOPM TIPO MITpad CTBOPIOE TPY/IHOIII TIPU 3aCTOCYBaHHI
iX Ha MMPaKTHUIIL.

Tak, 3aKOHO/IJaBUO HEBPETYJbOBAHOIO 3AJUIIAETHCS CUTYAIlisl, SIKIO CY ITijl
Yyac CyZI0OBOTO PO3IJISIIy BCTAHOBUTH (DIHAHCOBY HECITPOMOIKHICTD 3aCy/I>KEHOTO
crutatuty mrpad. OcobaMBOI aKTyanbHOCTI 11e HaOyBa€ 3apas, y CKJIaIHIN eKo-
HOMIYHIH cUTyaiiii, 110 3yMOBJIEHO BiifHOI0. 3aKOHO/JIAaBCTBO YKpPaiHU HE MiCTUTD
’KOIHOI BKa3iBKM Ha Te, IO Y IIbOMY pasi cy/ He Moe TpusHauuTh mrpad abo
MOBMHEH 00paTh HIMI aJbTepHATHBHUIN BU TIOKApaHHsI, epeadayeHnii y caHK-
il cTaTTi. ¥ 1bOMY pasi CyJl ypaxoBye MalfHOBUI CTaH 3aCy/[KEHOro 1 IpU3Havae
oMy mrTpad i3 pO3CTPOUYKOIO BUILJIATA TIEBHUMU YACTUHAMH CTPOKOM JIO OTHOTO
poky (4. 4 ct. 53 KK Ykpainn).
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Taxoxx TpyHOIII BUHUKAIOTH IIPU 3acTOCyBaHHi 4. 2 Ta 4. 3 cT. 68 KK Ykpainn,
KOJIM OCTATOUHMIT po3Mip 1mTpady JOPIBHIOE MiHIMYMY, repebayeHOMY B CaHKIIil,
YU HaBITh BUXOJUTD 3a oro Mexi. Hanpukiaz, y pasi roryBaHHs /10 HE3aKOHHOTO
BUTOTOBJIEHHSI 3 METOIO 30yTy mifakim3nux toBapis (4. 1 cr. 204 KK Ykpainn)
mrpad Moske O6yTH Tpu3HaYeHUH y po3mipi He Oisbire 5 000 H. M. 1. T. A caHKITist
miei crarri nepenbadae mrpad Bix 5 000 1o 10 000 1. m. 1. 1. OTKe, CyI1 3000B’s1-
3aHUI NMpU3HAYNUTH 1mTpacd B aBCOTIOTHO BUSHAYEHOMY PO3MIpi, 10 YHEMOIKJIH-
BJIIOE 3aCTOCYBAaHHS 1HAMBIAyasi3allii nmokapanus. KpiM Toro, Moxe ckiaacTucs
cUTYyalisg, KOJau MaKCUMaJIbHUN po3Mip miTpady 3a He3aKiHueHe KpUMiHaJbHe
MPaBOTIOPYIIEHHS Oy/e HIUsKYe MiHIMaJIbHOTO PO3Mipy mTpady, BCTAHOBJIECHOTO
B caHKItii. Hampukoiaz, 3a TOTyBaHHsI 10 HE3AaKOHHOTO 00ITY UCKIB IJIsT JTa3€PHUX
cucreM 3untyBanisg (4. 1 cr. 203" KK Ykpaiun) mrpad moxke 6yTH IpU3HAYEHMI
y poamipi He Gizbmie 2 500 u. M. . . CaHKIig X 1iel cTarTi nepexbadae mrpad
Biz 3 000 10 5 000 H. M. /. T. Y 1[bOMY pasi cy 3MYIIEHUI BUITH 32 MeXi MiHi-
mymy cankuii (3 000 H. M. 7. I.) 1 IPU3HAYUTH TIOKApPaHHS, BPAaXOBYIOUYM I10JI0-
xeuns cr. 53 KK Ykpainu. OTxe, mokapanHsi y BUTJIsAI mTpady 3a TOTYBaHHS
JI0 KPUMIHAJIbHOTO IIPpaBoIopyenns, nepeabaderoro 4. 1 cr. 203! KK Ykpainu,
Ma€ MpU3HavyaThcs cyaoM y Mexax Big 30 mo 2 500 H. M. 1. T.

HempocToto Ta HEBUPIIIIEHOIO 3AIUIITAETHCS MTPOOIeMa OOUMCIEHHS MAaKCHMAJTb-
HOTO po3Mipy mTpady B pasi rOTYBaHHS Ta 3aMaXy Ha BYMHEHHS KPUMiHATBHOTO
IPaBOTIOPYIIEHHS, CAHKI[isT sIKOTO Tependadae mrpad monax 3 000 H. M. 1. T.
1 BHACJIJIOK SIKOTO CIIPUYMHEHO MAHOBY IIKO/Y YA OTPUMAHO HE3aKOHHUU JTOXIJL.
VY miit curyailii MakCUMaJIbHUN Po3Mip mTpady BU3HAYAETHCA HA PO3CY/l CYAY
1 MO’Ke 3HAYHO NepPeBUIIlyBaTH MaKCUMYM, BCTAHOBJIEHUI y CAaHKIIi1 CTATTi. AJe K
4. 2 ta 4. 3 ct. 68 KK Ykpainu micTaTh 4iTKy BKasiBKy, mo 1/2 ta 1/3 mae Bupa-
XOBYBATHCST 3 HAOIIBII CyBOPOTO BULY Ta PO3MIPY MOKapaHHs, mepeadayeHoro
cankitieto crarti. OTKe, y TUX BUTMAAKAX, KOJU PO3Mip 1mTpady BU3HAYAETHCS
CYJIOM 3 YpaxyBaHHSIM CIIPUYMHEHOI MAiHOBOI ITKOM Y1 HE3AaKOHHO OTPUMAHOTO
JIOXO/1Y, 1 TIePeBUIIYE MAaKCUMAJIbHUI PO3Mip, 3a3HAYEHUI Y CaHKIIi1, TOJIOKEHHS
y. 2 Ta 4. 3 cr. 68 KK Ykpainu 3actocoBani 6ytu He MOKYTb. [lj1si BUpIlIEHHS
CUTYyallil, 10 YTBOPUJIACS, BUJAETHCS MOXKJIMBUM JOIMOBHUTH 4. 2 Ta 4. 3 cT. 68
KK Ykpainu 3a3HaueHHSIM Ha Te, 1[0 y Pa3i HasgBHOCTI 0OCTaBUH, mepeadadeHnx
u. 2 ct. 53 KK Yxpainu, nomoBuna ta TpeTuHa Ma€ OyTH BUPaXyBaHa, BUXO/SUN
3 MaKCHMAaJIbHOTO po3Mipy mrTpady, SsKuil Gy/ie BCTAaHOBJIEHUIN CYIOM, SKIIO TIPU
I[bOMY BiH Oyjie epeBUIYBaTH MaKCUMAJIbHIIT PO3MIP I[bOTO BULY TTOKapaHHS,
nepea0aYeHoro B CAHKINI CTaTTi.

Kpim toro, unannii KK Ykpaitu He MicTUTB )KOIHUX 3a00POH Ta 0OMEKEHbD 010
OJTHOYACHOTO TMPHU3HAYEHHsI 0CO0i 3a BUMHEHE KPUMiHAJIbHE MPABOMOPYIIECHHS
mrpady 3 KoHbicKalielo MaiiHa Ta/abo 1mo30aBJIeHHSM IIpaBa 0biliMaTH TEeBHI

ISSN 2414-990X. Problems of legality. 2022. Issue 159 77



TopHocmaii A. B. Po38umok npagogozo pezynto8aHHA NOKApAHHA y 8u2nadi wmpagy...

mocaju abo 3aiiMaTycs MeBHOIO AisIbHICTIO. IIpoTe 1ie MoJIoKeHHsT BUAAEThCS
HEeJIOCKOHAIUM 1 TakuM, 1o nmorpebye meperisiay. Ha mpaktuili cyam Hamara-
I0ThCS B TaKMX BUIAJKaX IPU3HAYMTH YaCTKOBY KOHGicKaIliio, 100 y BUHHOTO
Gysa (hiHaHCOBA 3MOTa CILIATUTH IITpad.
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Anoranisa

Tpancnaanmauitinuil mypusm € HezamueHum Haciiokom robanisauii cycnitvemsa. Top-
216/1s Op2anamu J0OUHU OXONUNA 6CT Kpainu i 3azpoxcye ixuiil 6esneyi. Lla mixncnapoona
npobiaema nompebye 6ionosidi 3 60Ky depircas, ix 3aKOHOOABUUX THCTNUMYMIE MA M-
Hapoonux opezanizauii. Memorwo cmammi € KomMniexche 00CILONCeHHS T CUCTeMAMU3AUIsL
HOPM MIHCHAPOOH020 NPAsa, HAUIOHAILHOZO0 3AKOHOOABCMEA, sKi 8U3HAUAIOMb NPABO-
euil pexcum 006izy AHAMOMIMHUX MAMEPIANE JOOUNHU, a4 MAKONC GUABLEHH HeOONIKie
KPUMIHATILHO -NPABOBOL 0XOPOHU Cheplu MPanHCNIanmonozii 8 Ykpaini ma nowyx wisixie
YOOCKOHALEHHS BIMUUSHANO020 KPUMIHAIDHOZO 3AKOHOOABCMBA 8 YMOBAX E6POTHMeZPAlLT
nawoi depacasu. /s docsenennss yici memu UKOPUCIAHO Pi3ti Memoou d0CHIONCeHHSL.
3okpema, 3a 00nomozorw JiarekmuurHozo Memoody NiHAHHS NPOAHALIZ08AHO eleMEeHMU
1l 03HaKu CKAadi6 KPUMIHANLHUX NPABONOPYULEHb YUHHOZO 3AKOHO0Ascmea ma 6io-
N0BIOHUX HOBeN. 3a80sKU 3ACMOCYBAHHIO ICMOPUUHOZ0 MEMOOY BCMAHOBIEHO HU3KY
MIHCHAPOOHO-NPABOBUX AKMIB, SKI 3a00POHAIOMb MOP2IBNI0 opeanamu wodunu. /Joema-
munutl Memoo 00360.U6 UAGUMI OTUCHUTL 3MICT NPABOGUX HOPM, SKI pezyi01omy 06iz
anamomiunux mamepianie 100unu. CucmemHo-cmpyKmypHuti mMemoo 3acmocosysascs
niod uac 0oCHONCeHHT HOPMAMUBHO-NPABOBUX AKMIE YHIBEPCANIbHOZO0, PEZIOHAILHOZ0 MA
HAUioHaIvHO20 Xapakmepy. 3a 00NOM0z010 NOPIBHSIBHO-NPABOBO20 MEMOOY 3iCMABIEHO
HOPMU MINCHAPOOHOZ0 Mpasa ma 3axonodascmea YKkpainu y cgepi mpancnianmoso-
2ii. Y pobomi dosedeno, w0 HAUOIILUL GANCIUBUM MINCHAPOOHO-NPABOGUM CMAHOAD-
mom, npucesuenum 6opomuvoi 3 He3aKoHHUM 00120M AHAMOMIUHUX MAMEPIANie N100uH,
¢ Konsenuis Padu €sponu npomu mopezieii 1o0coKuMu op2anamit, aka nepeodauae Kkpu-
MIHAILHO-NPasosi 3a00ponlL, 0006°43K061 Ol IMNICMEHMAYTT 0ePICABAMU-YUACHUUIMU
Y C60E HAUIOHANVHE 3aKOHO0A6CMB0. Yei Komeenuyilini 3a00ponu 06°¢0nano 6 uomupu
cnopioneni zpyniu ma NOpPieHAHO 3 KPUMIHATLHUMU NPAGONOPYUEHHAMU, Nepedbavenumu
Kpuminaronum xodexcom Yxpainu. Taxoxc Odocrioxceno moseiu nmpoekmy Kpuminaiv-
1020 3aKOMY, SKi nepedbauaiomv GionosidavHiCMb 3G He3AKOHHY MPAHCIIAHMALII0,
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Mop2ienio opzanamu JOOUHU Ma THIUT NPOMUNPASHULL 00i2 AHAMOMIYHUX Mamepia-
nie modunu. Komnaexcnuil ananiz npasogozo pexcumy y cepi mpancnianmonozii das
nidcmasu 0as 6uUcHo8KY wodo wneobxionocmi pamugixauii Konsenyii Padu Eeponu
npomu mopzieni MOOCLKUMU OP2anaMi Ha WAAXY 00 espoinmezpauii Ykpainu. Y docui-
OACeHIT TMAKONC BCMAHOBLEHO, WO 0Kl KOHEeH Uil 3a60ponu iy chepi mpancnianmo-
J102ii € 00HOUACHO PI3HOBUOAMU KOPYNUIIHUX NPABONOPYULeHD, NePeOOAUeHUX YUHHUM
Kpuminanonum xodexcom Yepainu. Ile exasye na nodaivuiy neobxionicms 0emanviozo
aAnaNi3Yy MAKUX HOPM, 6CTAHOGACHNS iX 0COOIUBOCMEN, 63AEMO3E A3KY Midc c00010 ma
cniseionouenns 3 6i0NOGIOHUMU NOLONCEHHAMU 3AKOHO0ABCMEa YKpaitu.

KmouoBi cioBa: eBpoinTerpailis; KOHBEHIlisI; MiKHApPOJIHE TIPaBO; KpUMiHAJIbHA
BI/ITOBIZIATTBHICTD; TOPTIBJAS OpraHamM¥; TPAHCIVIAHTAIIMHUN TYpH3M; KOPYIITHI
MIPaBOIIOPYIIEHHS.
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Abstract

Transplant tourism is a negative consequence of the globalization of society. Trafficking
in human organs has reached all countries and threatens their security. This international
problem requires a response from states, their legislative institutions and international
organizations. The purpose of this article is a comprehensive study and systematization
of the norms of international law and national legislation, which determine the legal
regime of the circulation of human anatomical materials, as well as the identification of
shortcomings in the criminal-legal protection of the field of transplantology in Ukraine
and the search for ways to improve domestic criminal legislation in the context of the
European integration of our country. Various research methods were used to achieve this
goal. In particular, the elements and features of the composition of criminal offenses
of the current legislation and the relevant novels were analysed using the dialectical
method of cognition. Thanks to the use of the historical method, a number of international
legal acts have been established that prohibit the trade in human organs. The dogmatic
method made it possible to reveal the actual content of legal norms that regulate the
circulation of human anatomical materials. The system-structural method was used during
the study of normative legal acts of a universal, regional and national nature. Using the
comparative legal method, norms of international law and national legislation of Ukraine
in the field of transplantology were compared. The paper proves that the most important
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international legal standard dedicated to the fight against the illegal circulation of human
anatomical materials is the Council of Europe Convention against Trafficking in Organs,
which provides for criminal law prohibitions that must be implemented by the participating
states in their national legislation. All conventional prohibitions are combined into four
related groups and compared with criminal offenses provided for by the Criminal Code
of Ukraine. Novels of the draft criminal law, which provide for responsibility for illegal
transplantation, trafficking in human organs and other illegal circulation of human
anatomical materials, were also studied. A comprehensive analysis of the legal regime in the
field of transplantology gave grounds for the conclusion of the need to ratify the Council
of Europe Convention against trafficking in human organs on the way to the European
integration of Ukraine. The research also established that some conventional prohibitions
in the field of transplantology are at the same time types of corruption of fenses, which are
provided for in the current Criminal Code. This indicates the further need for a detailed
analysis of such norms, establishing their features, interrelationship and correlation with
the relevant provisions of the legislation of Ukraine.

Keywords: European integration; convention; international law; criminal responsibil-
ity; organ trafficking; transplant tourism; corruption offenses.

Beryn

HeratuBHuM HacaigkoM mpoiieciB riobasizaiii ta iHTerpaii cycrniJbcTBa
€ TIOCTiiiHe 3pOCTaHHS TPAHCIIAHTAIlIHOTO TYpU3My Ta TPaHCILIAHTAI[IIHOTO
KoMmepItianizmy. Toprisist opranaMu JIIOJMHNA OXOIINJIA BCl KpalHU CBITY i 3arpo-
JKye€ iXHiiT Ge3Ieli, 1o 3MyIIy€ BU3HATH i HATAJIbHOIO MTPOOIEMOIO ChOTOIEHHSI.
[le HOBUII BUKJIMK, 3 SKUM 3ITKHYJOCS JIOACTBO. Ha Kasb, 3JI04MHII B YCbOMY
CBITI KyTIYIOTb 1 IIPOJAIOTH OPTaHU JIOAMHM, He 0COOJUBO OOSUNCH BiAMOBI1ah-
HOCTI yepe3 HeeeKTUBHICTD 11 3aCTOCYBaHHSI.

[ miskHapozaHa mpobsemMa morpedye BiAmoBiAi 3 60Ky BCIX Jep:kaB, iX 3aKOHO-
JlaBUMX IHCTUTYTIB Ta MiKHAPOJHUX OpraHizailiii. bpak J0OHOPCHKUX OpraHis,
HEPIBHICTD, 10 MOCUJIIOETHCS €KOHOMIYHOIO KPHU3010, iICTOTHA BiIIMIHHICTb MiXK
cucTeMaMU OXOPOHU 3/I0POB’S TMPU3BEJN /10 TOCTIMHOTO 3POCTAHHS y CBIiTi
TPAHCIJIAHTAIIHHOTO TYpU3My Ta PO3BUTKY MIXKHAPOJIHOI TOPTiBJII OpraHaMu
moauun. HeobxigHicTh BUPIilLIEHHS 3a3HAYEHUX ITUTaHb Ha MIKHAPOJHOMY PiBHI
sakpimieHa B CtaMOy/IbChKiil eKaapaltii mpo TPaHCIIAHTAIIHHUNA TypHU3M Ta
TOPTIBJIIO OPraHaMMu.

HesakonHuii 06ir opraHiB JOAMHNA Ta He3aKOHHA TPAHCILIAHTAIIISI BXKE ChOTO/IHI
3aliMarOTh MPOBIi/IHE MicIle B /IiSJIBHOCTI OpraHi30BaHOl 3JI0UMHHOCTI. TpaHcHaIlio-
HaJIbHI OpraHisalil OTpUMYIOTh 3HaYHy BUTO/Ly 3 YPa3JMBOrO CTAHOBUIIA 3JIU/ICH-
HUX JIOHOPIB Ta OaraTux PEeIuITiE€HTIB, sIKi MePEeTHHAIOTh KOPAOHMU JIJIsI TIOMIYKY i
TOPriBJi opraHamu. Takuii craH pedel, 3BICHO, MiIPpUBAE TPOMAJISTHCHKY JTOBIpY
JI0 HasIBHUX CHUCTEM TPaHCILIaHTAIlil.
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Macirrabu Takoi 3JI04MHHOI TigIbHOCTI B HAIIl YaC TOYHO BU3HAYUTH HEMOXKJIUBO.
Hesnauna KiJIbKiCTh KpUMiHAJIbHUX MPOBAJKEHb Ta HU3bKI MMOKAa3HUKU CYZ0BOI
CTaTUCTUKU 4K B YKpaiHi, Tak 1 B IHIINUX JlepKaBax, y *KOJAHOMY pa3i He BKa3y-
I0Th Ha BifICyTHICTH mpobiaeMu. Y 3B'sI3Ky 3 1IUM MOKHA JIHMIEe KOHCTATYBaTH,
1[0 CTAaTUCTUYHI JIaHi, Ha/IlaHi Cy/IOM Ta IPAaBOOXOPOHHUMU OPTaHaMU, CbOTO/HI
He BigoOpaxaioTh peasbHOI CUTYyallil, a HAaBIAKU CBiZAYaTh PO Te, 1[0 He3aKOHHA
TPaHCIIJIAaHTAIlS Ta HE3aKOHHA TOPTIBJS aHATOMIYHUMM MaTepiajaMu JIIOAUHT
€ BUCOKOJIATEHTHOIO 3JIOUMHHICTIO.

Hagezene Bule 1a€ mijictTaBu CTBEP/KYBATH, IO KPUMiHAJIbHI IIPABOIIOPYIIEHHS
y cdepi TPaHCIJIAaHTOJIOTII € 3arpo30i0 MpaBaM i cBOOOIaM JIIOANHU, IIIHHOCTSIM,
Ha gKi CIUPAIOThCS JEMOKPATUYHI /IePKaBU 1 cCydyacHe CBITOBE CIIBTOBAPHUCTBO.
HesBaskatoun Ha 4YMCJIEHHI 3aX0u Ta OOMEXKEHHs, sIKi 3aCTOCOBYIOTH Garato
KpaiH, moTpeba B MilHill npaBoBiii 6a3i, 0COBJMBO HAa MiKHAPOAHOMY PiBHI,
€ aKTYaJbHOIO SIK HIKOJIM, OCKIJIBKU 11 BIICYTHICTh CIIPUSIE PO3BUTKY HE3aKOHHOI
TpaHCIJIAHTAllii, TOPTiBJi OpraHaMu JIIOJAWHHA Ta TPaHCHAIIOHAJIbHIN 3JI0YMHHO-
cri B 1islomy. He BuK/IMKae CyMHIBY, 10 OKpecJieHa riobaabHa mpobiaeMa Moxe
O6yTu BUpillleHa JINIIe 32 YMOBU 06’€HAHHS 3yCHJIb YChOTO MisKHAPOIHOTO
CITIBTOBApPHUCTBA.

MikHapOAHO-TTPAaBOBI CTaHAAPTH 3aXKMCTy IPaB MAIE€HTIB HEOAHOPA30BO Oysn
B ToJii 30py HaykoBIiB [1, c. 2410, 2411; 2, c. 1108—1111; 3, c. 2909-2911; 4,
c. 877-879; 5, c. 2758—-2760], ase npboro BUSBUIOCS HemOCTaTHHO. Ha Hatry
JYMKY, BKpail HeOOXiZTHO TIPOBECTH KOMILJIEKCHE JOCJIPKEHHS 1 CHCTEeMaTU3aIliio
MizKHapOIHO-TIPAaBOBUX aKTiB Ta HAI[lOHAJLHOTO 3aKOHOABCTBA, SIKi Ge3rmocepe/-
HBO BCTAHOBJIIOIOTH MMPABOBHUII PEKUM 0OGITy aHATOMIYHUX MaTepiasiB JIOAUHU.
Ha mizgcrasi niboro copmymoBati HEOJMIKA KPUMiIHATBLHO-TIPABOBOI OXOPOHU
cepu TpaHCIIaHTONOTIT B YKpaiHi Ta 3alPONOHYBATH NIJISAXU YIOCKOHAJIEHHS
BITUM3HAHOTO KPUMiIHAJbHOTO 3aKOHO/IAaBCTB B YMOBaX €BPOiHTerpailii Haioi
nepxaBu. HaBesene Buille i € MeTOIO 1€l CTATTI.

Jlnst peamizariii 11poro 3aymMmy TMOTPiOHO BUKOHATH Taki 3aBiaHHs: 1) ycraHo-
BUTHU TIEPEJIiK MIZKHAPOIHO-IIPABOBUX aKTiB, IKi PEryJI0l0Th 00ir aHATOMIUHUX
MartepiasiiB JIOAWMHU; 2) NMPOBECTH MOPiBHSAJIbHO-TIPABOBUI aHaJi3 MiXKHAPOJ-
HUX JIOKYMEHTIB Ta HAIllIOHAJbHOTO PEryJSATOPHOIO 3aKOHOJABCTBA y cdepi
TPAHCILIAHTOJIOTI], HOPM, SKi mepeabavyaoTh KPUMIHAJbHY BiIIOBIJaIbHICTH
3a HE3aKOHHY TPaAHCIJIAHTAI[II0 Ta TOPTIBJIO aHATOMIYHMMU MaTepiajaMu
JIIOIMHY, a TaKOK BiZIMOBIHUX TOJOKEHb MPOEKTY KpuMmiHaIbHOTO KOZEKCY
Ykpainn (nani — KK Ykpaian); 3) HazaT peKOMeH/allii no10 YI0CKOHAJIeHHS
KPUMiHAJIbHOI BiAITOBIJaIbHOCTI 32 He3aKOHHUIT 00Ir aHATOMIYHMX MaTepiasiB
JIIOIUHU.
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Orusan nirepatypu

3axuCT MpaB MAMIEATIB HA MIXKHAPOIHOMY Ta HAIIOHATIBHOMY PIiBHSIX OyB IIpeaMe-
ToM pocimkerns B poborax O. Jlicanuoi [6], B. B. Ocrposcebkoi [7], O. B. Ls-
menka, B. B. 3apyo6eii, I0. B. Cyxomuuna [8], I. B. Illkaap [9], C. P. dyauax
[10] Ta inmmx Buenux [11]. HaykoBusmu npoanastizoBaHo HOPMU MiKHAPOJAHOTO
paBa, sIKi CTOCYIOThCS ITUTaHb IIPABOBOTr0 3abe3MeveHHsT TPaHCIUIaHTallii aHaATO-
MIYHUX MaTepiasiB JIOAUHH, PO}IIaKTUKUI GOPOTHON 3 OHKOJIOTTYHUMHU 3aXBO-
proBanasamu, COVID-19, nonepemkeHHsI HACUIbCTBA IIOJIO JKiHOK, SIKe TOJIATAE
B KaJIIITBI CTaT€BUX OPraHiB, TONO. PO3TJIGHYTO TaKOX MPaBOBE PeryJaTIOBaHHSA
MOKJIMBUX PU3UKIB, IKI BUHUKAIOTH IIiJl Yac 3/1MCHEHHSI MeJIUYHOI isJIbHOCTI,
30KpeMa, JIIKapChKUX IMMOMUJIOK Ta BiJINTOBIIATbHOCTI 3a HUX.

3apyOikHi BUEHI cepilo3Hy yBary NPUALISIN ITUTAHHIM [PABOBOTO PEKIMY
3/ilicHeHHd TpaHcianTailil [12], 7oHOpcTBa aHATOMIYHUX CETMEHTIB JIIOJUHU
[13], obiry abopruBHoro marepiany [14], nmepexpecHoro oOMiHy opraHamu
miogunu [15], gocaigKyBanau MiKHapOAHI 3a00POHU «TpaHCILIAHTAIIITHOTO
Typusmy» [16], Toprisii opranamu moaunu [17; 18] ta Toprisii JoapMu 3 MeTOI0
BUJIYUYEeHHST aHATOMIYHUX MaTepiasiB A TpaHciianTariii [19].

Po3pobieHHsAM 3aX0/[iB MPOTH/III Ta 3aM06IiraHHs HE3aKOHHI#T TOPTIBJI OpraHis
ab0 TKaHWH JIOAMHK 3aiiManucs Taki ydeni, sk B. M. Tonoskin [20], B. B. Ton-
yiit, JI. A. JKepx [21], K. B. IOpraesa [22], IO. O. Jlicittuna [23], O. O. MucsauBa
[24], A. B. Mycienko [25] ta in. Pasom 3 TuM mpobsieMu iMILIEMEHTAIlii HOpM
Mi’KHApPO/IHOTO TpaBa /0 HaIlIOHAJbHOTO 3aKOHO/IaBCTBA YKPAiHU 11100 KPUMi-
HaJIbHOI BIIIOBiZAIBHOCTI 32 HE3AKOHHUI 00II aHATOMIYHKMX MaTepialiB IO UHH
B HAYKOBUX JIOCJI/DKEHHSIX Maii’ke He BUBYAJINCS.

Marepiaim Ta MeTOAU

BiamosizHo 110 3aBiaHb HAYKOBOTO MOIIYKY B Iiif poOOTI BUKOPHUCTAHO 3arajib-
HOHAYKOBIi Ta creliaJbHi METOAM IOCTIPKEeHHSA. 30KpeMa, 3a J0TIOMOTOIO Jlia-
JIEKTUYHOTO MEeTOy Mi3HAHHS JOCTIKYBAJNCS eJeMeHTU i 03HAKU CKJIA/IiB
KPUMIHAJIBHUX PaBOMOPYIIeHb, nependaderux ct. 143 KK Ykpainwm, Ta Big-
noBifHuX HoBes 1npoekTy KK Ykpainu. 3aBAsgku 3acTOCYBaHHIO iCTOPUYHOTO
MeTO/y BCTAHOBJIEHO HU3KY MiXKHAPOIHO-TIPABOBUX aKTiB YHiIBEPCAJIbHOTO Ta
peTioHaJbHOTO XapaKTepy, siKi 3a00POHSIOTh TOPTIBJI OpTaHaMW JIIOJAWHHU.
Jlormatuynunii MeTol 1aB 3MOT'Y BUSABUTH JIIHCHUI 3MICT ITPABOBUX HOPM, SIKi
PErymoTh 06ir aHATOMIYHMX MaTepiasiB JIIOIMHH, a TAKOK OCHOBHUX MOHSITH,
HAIIPUKJIQ/, «TPAHCIJIAHTAIIMHUN TypU3M», «TPaHCIIAaHTAIlIMHUIT KoMepIlia-
JIi3M», «TOPTiBJA OpraHamMu JIOAUHW» Ta iH. CUCTEeMHO-CTPYKTYPHUN METOJ
3aCTOCOBYBABCSI TIi/l YaC JOCIIPKEHHSI TIPABOBOTO 3a0e31edeH st 06iry aHaTroMid-
HUX MaTtepiasiB JIIOJUHU y CBITI, SIKe CKIAIAE€ThCSI 3 HOPMATUBHO-TTPABOBUX aKTiB
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YHIBEpPCAJIBbHOTO, PEriOHAJbHOTO Ta HAIllOHAJIBHOTO XapaKTepy. 3a J0IOMOTOI0
MOPIBHAJIBHO-TTPABOBOTO METO/Iy 31CTaBJIE€HO MiKHAPOHO-TIPABOBI aKTH 1 HOPMU
3aKOHOJABCTBA YKpaiuu y cdepi IpaBoBOTO peryiioBaHHs 00iry aHATOMIYHUX
MaTtepiaJiiB JIIOAWHU, a TAKOXK BiATOBIHI TTooKeHHs TpoekTy KK Yipainm.

PesysbraTii T2 0OrOBOPEHHS

Mixcnapoono-npasosi cmandapmu 3axucmy npas nauicHmie
Y cepi mpancnaanmonoeii

TpancrianTaiiiinuii TYpu3M, He3aKOHHA TPAHCIJIAHTAIlIS 1 TOPTIBJIS aHATOMIU-
HUMK MaTepiajiaMu JIOAUHYU, Oe31epedHo, OPYINYIOTh IIPaBa Hali€HTIiB. Y [bOMY
BUTIAJIKY HIE€ThCs PO MpaBa, CBOOOIM, iHTEPeCH SIK JOHOPA, TaK i PeIrITieHTa.
Ix Mi>kHAPOIHO-TIPAaBOBHIT 3aX1CT BiOYBAETLCSA HA PI3HUX PiBHAIX.

MixHapOAHO-IIPABOBI aKTH YHIBEPCAJIbHOIO XapakKTepy 3/e01/IbIIoro MaloTh
JleKJIapaTUBHUM XapaKTep 1 BUCTYNAIOTh K PEKOMEH/Allil I CBITOBOI CIIiJib-
HotH |6, c. 71]. [IpukmasamMmu Takux akTiB € 3arajbHa JeKaapallis mpaB JIOANHN
(1948); KoHBeHI1is 11po 3aXKCT TIPaB JIFOAMHU i OCHOBOIOJIOKHIX ¢BoOo (1950);
MixxHapogHuii akT PO €KOHOMIiUHI, coliajabHi i KyabTypHi nipaBa (1966);
Kongentist ipo npasa autunu (1989) ta @DaxyasratuBHuUii MpoToKos 10 KoH-
BEHIIil ITPO TIpaBa MUTUHU MO/I0 TOPTIBJI AITHMU, IUTSYOI TPOCTUTYIIIT 1 AUTIUOL
nopHorpadii; Kousenmiss Opranisanii O6’eqnanux Haiiii npotu TpaHcHaIio-
HaJIbHOI opraHizoBaHol 3710unHHOCTI (2000) Ta IIpoToKon 1po nonepeKeHHs
i IPUNIMHEHHST TOPTIiBJI JIIOAbMU, OCOOIMBO JKiHKAMU i JiTHhMHU, i TIOKapaHHS 32
Hel, mo gonoBHioe Konseniito Opranizaii O6’exnannx Hartiit mpotu TpaHcHa-
ioHAJIbHOI opraHizoBanoi 3nounHHOCTI (2000); PekxoMmenpartii 1mo10 MemaHOTO
obcyropyBaHHs, IpuitHaTi MikHapoaHoio opranisaigieio mpari (1944); Jlicabou-
CbKa JIeKJapallisg BiZIHOCHO TpaB mnailienTa, npuitiarta BMA (1981); /lexnapariis
IIPO TPaHCIJIAHTAIlIO JIIOJICBKUX opraHiB, npuitHata BMA (1987); Pesomoris
WHAS7.18 TpancnianTaitisi JIOICBKUX OpraHiB Ta TKanuH, npuiinsara BOO3
(2004); KepiBai npunnunu BOOJ3 i3 TpancnianTallii J0ACbKUX KIITUH, TKAHUH
i oprauis (2010); CrambyibchbKa AeKaapaiiis, npuiiiara yyacHukamu CtamOy/ib-
cokoro Cawmity, Tpancmmanrtaiiitnum ToBapuctBoM (TTS) Ta Mixknaponaum
toBapuctBoM Hedposorii (ISN) (2008, onossiena penaxitist 2018) Ta in.

Y 11bOMy KOHTEKCTI BapTo 3ayBasKuTH, 10 Ha piBHi Opranizamii O6’exHanmnx
Hartiit He icHy€e MOKyMeHTa, SIKWii O IOPUANYHO 3aKPITIIOBaB MTPUHITAIT 3a00POHI
Ha oTpuMaHHs (iHAHCOBOI BUTO/U 3 Tija JIOAWHU 4M ioro yactul [8, c. 118].
BosHowac ycTaHOBJIEHHST TaKOl MiKHapoAHOI 3a00POHU TOPTiBJI OpraHamu
JIIOIMHU Ha YHIBEPCAJIbHOMY PiBHI MIKHAPOJHOTO IIpaBa € HaraJbHUM ITUTAHHSIM.
[Te macth MOKIMBICTH yHi(piKyBaTH ITpaBOBe PeTyJIOBaHHS B IMill cdepi 3 MeTOIo
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MaKCHMAJIbHO TIBUAKOTO 3a0e31edeHHsT MoTped y JOHOPChKUX aHATOMIYHUX Mate-
pianax /st 306epesKeHHsT JKUTTSI MIJIBIOHIB JIfofiell y BchboMy ¢BiTi [7, ¢. 342, 343].
MisKHapOZHO-IIPABOBI aKTU PEriOHAJbHOIO XapakKTepy, 31e01IbIIoro, € 000B s3-
KOBMMM JIJIsI KpaiH — yYacCHUI[b MEBHOTO 00’eaHanHsa. Buxomasuu 3 Tpamauiiiii,
0COOJIMBOCTEN, PiBHS PO3BUTKY TIEBHOI TPYIH KpaiH, yKa3aHi perioHaJbHi MPaBoBi
CTaHAaPTH MOXKYTh OYTH MUPIIAME a00 KOHKPETHIIUMHK TIOPIiBHSTHO 3 YHIBEp-
caspHuMU. [IpukaaszamMu Takux Mi>KHAPOJHUX CTAH/IAPTIB PEerioHaJbHOIO PiBHS
€ nokymenTtu, npuiiaati Pagoio €sponn [6, c. 71], E€sponeiicbkum Coro3om, Ta
iHImMMK 06’ €IHAHHSAMM, HAPUKIAL: Pe3oomis Ipo IpUBeIeHHS Y BiAMOBii-
HICTb /0 3aKOHO/IABCTBA JEP:KaB-YYaCHUIb 3 MUTAHb BUJIYUYEHHS, TTePECAJKU
1 TpaHcnaHTallil MaTepianiB opraniamy Joauau (1978); €spomnelicbka xapTist
npas narierra (1984); Jeknapaiis 1mpo moyituky y cdepi 3abesnedeHns mpas
narienta B €spori (1994); KouBenris mpo 3axucT mpas i TiHOCTI JIOUHA
o0 3acTocyBanus Oiosorii Ta memgurunau (KoHBeHIlist Tpo mpaBa JOANHA
ta Giomexurnny) (1997) ta /logarkosuii mpotokos no Kousewrii mpo mpasa
JIOAMHU Ta OGIOMEIUIIMHY, SIKMil CTOCYEThCS TPAHCILIAHTAIll OpraHiB i TKaHWH
Jojicbkoro noxopkerHs (2002); €sporieiichbka XapTist IpaB NaIli€HTIB, IPUITHATA
Ha HapaJi BeJMKUX OpraHisaliil rpomMajisiHncbkoro cycuinberBa kpain €C (2002);
Pamkose pimenns Pagu €sporeiicbkoro Coiosy 1mpo 60poTh0y 3 TOpPriBeio
monbpmu (2002); dupektuBa €sporneiicbkoro [lapnamenty i Pagu 2004/23/€C
PO BCTAHOBJIEHHS CTAaHIAPTIB SKOCTI Ta OE3MeYHOCTI JJIs JOHAIlil, 3aroTiBIi,
TecTyBaHHs, Iepepob/IeH s, KoHcepBallil, 30epiraHHs Ta peasiszaiii J0AChKUX
tkaHuH 1 KaiTuH (2004); KonBeniis Pagu €Bpornu mpo 3axou Mo0 MpoTuIii
toprisii mogasmu (2005); Konuseniist Pagu €Bporut IpoTH TOPTIiBJI JIIOACHKUMEI
opranamu (2015) ta in.!

3 yCbOTO HaBeNEHOIO IepesiKy MiKHApOAHO-IIPABOBUX CTAHJIAPTIB TiJbKU
yacTWHa 3 HUX paTu(dikoBaHi YKpaiHoto, iHIII — JIUIIIe ITiUCcaHi Bii iMeHi Hammoi
nepskaBu abo B3araji B3gTi 40 yBarw. Ha nuisxy mo eBpoinrerpaiii Ykpaiuu
CHOTO/HI HaWOIIBIIT BaKJIMBUM MiKHAPOMAHO-TIPABOBUM aKTOM, TTPUCBSIYEHIM
60poTh0Oi 3 HE3AKOHHUM 00irOoM aHaTOMIYHMX MarepiaaiB joauHu, € KonseHiis
Pazu €Bpornu npoTu TOpriBii oacbkuMu opranamu (2015), mianucana Ykpai-
noto 11 Bepecua 2017 p. (mami — Kounsenttist). Lle 3ymoBsieno tTum, o Konsetris
€ TIPOBIIHUM CBITOBUM OpieHTHPOM y cdepi 60poThON 3 HE3aKOHHUM 00iroM
OpraHiB JIIOJUHU, B SIKOMY BIepile IepeadadeHo KPUMiHaJIbHO-IIPAaBOBI 3a60-

! THKOJI TTPOTIOHYIOTH PO3TJISIZIATH HOPMH MiKHAPOIHOTO TMpaBa IOA0 3aXWUCTY TPaB MAIi€HTIiB Ha
TPHOX PIBHAX: YHIBepCaJbHI HOPMATHUBHO-TIPABOBI aKTH, PETiOHAIbHI MiXKHAPOIHO-TIPABOBI TOKY-
MEHTH Ta CHeTliali30BaHi akTH, TPUITHATI BiAMOBIAHOIO opranizatieio [6, c. 71]. [Ipote taxuit migxiz,
Ha HAIMy IyMKY, € MEHII TTepeKOHINBUM, a/Ke CIeTiali30BaHi akTH, TPUHHATI BiJ[IOBITHOIO OpraHi-
zaiieto (Hanpukaan, BeeciTHsa AcamGiest 0xopoHu 310poB’st, BeecBiTHs MeanuHa acoriartist, Mix-
Hapo/Ha OpTraHisallis mpaiti Ta iH.), MOXKyTh OyTH PO3paxoBaHi Ha TeBHe 00'€IHAHHS AepKaB abo Ha
BCi ZepskaBu Ge3 BUHSITKY, 110 BKasyBaTHMe Ha IX yHiBepcasbHUi ab0 perioHaJIbHUN XapakTep.
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POHH, 1110 MAOTh OYTH iIMIIJIEMEHTOBaHI Jiep:kaBaMu — uieHamu Paau €Bporu Ta
IHITUMU CTOPOHAMMU, SIKI TMiATMcaan i paTudikyBasu el MixkKHapOHUI JTOTOBIP.
Mertoto Bkazanoi KoHBeHIlii Bu3HaueHo: a) 3amobiranust i 60poTh0y 3 TOPTiBJIEIO
JIIOJCBKUMU OpTaHaMi IIISIXOM KPUMiHaJi3allii meBHUX [iil; 6) 3aXHUCT MpaB
MOTEPIIANX Bijl 3JTOYMHIB, BU3HAHUX TaKMMH BiAMOBiAHO 10 1i€i KonBentii;
B) CIPUSIHHSI CHiBPOOITHUIITBY HAa HAIIOHAJIBHOMY Ta MIKHAPOIHOMY PiBHSIIX
y 3axojiax o0 6GOpOTHOM 3 TOPriBJIEIO JIOACHKIUME opraHaMu [28].

[3 npuitnarTam 1iei KonBeniiii Ykpaina Ma€ JieKijbKa NIJISXiB PO3BUTKY Hallio-
HAJbHOTO 3aKOHOJABCTBa y cdepi TPaHCIJIAHTOJIOTII HA MIIAXY 710 €BPOiIHTE-
rpariil: 1) He BpaxoByBaTH I0JIOKeHHsT BKazaHoi KoHBeHIlii y HarioHaabHOMY
3aKOHOMABCTBI. Ileil miaxix cTaBUTH Ml CyMHIB Oy/b-SIKY JOIIJIbHICTD B3SITTS
y4acTi Harroi jep:kaBu B po3pobsierti 1iel KouBenttii Ta i mojasibIne mimicants
Ykpainoio; 2) iMIieMeHTyBaTu OKpeMi 1oJioskeHHs: KoHBeHIlii 10 HallioHaJIbHOTO
3aKoHo/laBcTBa. Hamaranus 3actocyBaTu oKpeMmi IMOJIOKEHHS /10 3aKOHO/IaBCTBA
Vkpainu 6e3 parudikariii camoi KonpeHIil BUIJISAa€, Ha HAILY IYMKY, K CIIpoOa
peanizaiii ¢popmaibaoro migxoxay. Ile mocuTh XubHMIA, HEBUIIPABAAHUIN ILIX,
MPOTe 3aKOHO/IABEIlh YiKe HeO[HOPA30BO HOro BUKOPUCTOBYBaB?. IMILiemeHTaltist

! BapTo 3ayBaxKuTH, 110 IMIJIEMEHTAIlisl MisKHAPO/IHO-TIPABOBUX CTAH/IAPTIB Y HAIllOHAJIbHE 3aKOHO/[AB-
CTBO MOJKJIMBA SIK MIJISIXOM TIPUITHSATTS HOBUX HAIIOHAJIBHUX HOPM, TaK i BKJTIOYEHHSIM MiKHAPOJI-
HO-TIPAaBOBOI HOPMU JI0 HAIliOHATBHOTO 3aKOHO/IaBCTBA |7, . 342].

> Hanpuxomaz, y 2014 p. wabGysna uunnocti Konsennis Pagu €spornu npo sanobiraHHs HACHJIBCTBY
CTOCOBHO JKIHOK 1 JIOMaIliHbOMY HacuJbCTBY (Tak 3BaHa CramOysbcbka KoHBeHIist). Ils KOHBeH-
i1 € KOMIUIEKCHUM MIZKHAPOJIHUM aKTOM, CIIPIMOBAaHMM Ha 3aXMCT, 3alI00iraHHs, CyIOBY BiJIIOBI-
JaJIbHiCTh | BUPOGJIeHHs cTparerii B cdepi NPOTHIii HACUIBCTBY CTOCOBHO KIHOK Ta JIOMALIHbOMY
HACUJILCTBY. Y HIll IOEAHYIOTHCS Kpallli CBITOBI CTaHAAPTH, CHIPsIMOBaHi Ha GOPOTHOY 3 HACUIILCTBOM
CTOCOBHO JKiHOK Ta JIOMAITHIM HACHUJILCTBOM, i BIZITBOPIOIOTHCS CYy4YacHi TOTJISM HA MpaBa JIIOUHH,
AKi nepenbadaroTh PO3YMIHHS TOro, 10 GOpPOThOA 3 HACUJIBCTBOM CTOCOBHO JKIHOK Ta JOMAIIHIM
HACUJILCTBOM € 000B’I3KOM JiepkaBu. Y Po3pobieHHi Ta noganbiomy nignucani CtamOyibebKoi
KOHBeHIIi1 Opasia yuactb i Ykpaina. Otxke, YKpaina B3siia Ha cebe 30608 si3anHs nepes Pajgoro €sporu
B nozasbiomy parudikysaru o Konsenitito. Hama gepikaBa BusHama HeoOXigHicTh patudikariii
CramMOyJ/IbChKOT KOHBEHII, 1[0 OyJI0 3yMOBJIEHO TIE€PCIEKTUBOI0 HAOYTTS YKPAiHOW MOBHOIIPABHOTO
uineHctsa B €C Ta, BiANOBIAHO, HAGIMKEHHSIM YMHHOTO Ta MallOyTHBOTO 3aKOHOAABCTBA YKPAlHU /10
3aKkoHOZaBcTBa CBporneticbkoro Comoay.

[TpoTe, He MaoUM HaleKHOI MIATPUMKN B TapJIaMeHTi, 3aKOHO/ABEIb BUPIIINB He partudikysBatu
HU3KH aKTiB, a caMe: 3aK0HIB Ykpainu «lIpo BHecenns 3min no Kpuminampaoro ta KpuminambHoro
TIPOIIECYaTbHOTO KOMIEKCIB YKpaiHU 3 MeTolo peasizamii monoxxenb Konenmii Pagm €Bpomn mpo
3a00iTaHHsl HACUJIBCTBY CTOCOBHO JKIHOK 1 JOMAIlHBOMY HACHUJIBCTBY Ta GOPOTHOY 3 IUMU SIBU-
mamuy (2017) ta «IIpo BHecenns 3min 10 KpnMinaapHOTO KOZIEKCY YKPaiH! MO0 3aXUCTY iTeH Bij
CeKCyaThbHUX 3JI0BXKUBAHD Ta CeKCyaabHOI ekcruryaTarii» (2018). Coix 3ayBaskutn, 110 Takui miAXiza
710 iIMTIJIEMEHTaIlii OKpeMUX TTOJI0XKeHb 10 KprMinaapHOTO KOZIeKCy YKpaiHU MaB Cepilo3Hi He[0TiKH.
3oKpeMa, 11i HOBeJH: To-TIepIlie, MOPYIINUIN YCTaleHn y KpUMiHATbHOMY TIPaBi TOHATIIHUN anapar;
Mo-Jpyre, BOHU He OyJIM y3TO/KEHI 3 HASSBHUM PEryJSATOPHUM 3aKOHOAABCTBOM y cepi 60poThOu
3 HACUJIBCTBOM y CiM'T; TIO-TpeTe, HEOMHOPA30BO AOCIIBHO BiaATBOpMIKM M0JI0KeHHS CTaMOyIbehKOl
KOHBeHI] 6e3 ysrojkeHHs 3 unHHUMU HopMamu KK Ykpaiuu; 1mo-uersepre, He BiANOBiga M IPUH-
[UITY OPUIMYHOI BU3HAUYEHOCTI Ta YiTKOCTI (pOPMYJIIOBaHb; MO-1I'siTe, He nependadanu YiTKuX Kpu-
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JIAIIle OKpeMUX 10J10keHb KoHBeHIl1 Moke 03HavaTH, 110 YKpaiHa He BUKOHYE
CBOi MIKHAPOIHO-TIPABOBI 3000B’sI3aHHs, Ta CBIIYUTH PO OGasKaHHS 3aKPUTH
nuTaHHsg patudikallii Mi>KHaApOHOTO aKTa «KOMITPOMICHUM 3aKOHOM», SKUI He
peaslidye HaJIesKHO 10J105KeHHsT KOHBeHIIi1 Ta He rapaHTy€e€ KOMILIEKCHOTO 3aXUCTY
CYCIIJIbCTBA BiJl HE3aKOHHOTO 00iry opraHis Joanau; 3) parudikysarn KoHnsen-
iito Pagu €Bponu 1npoTu TOPriBJi JIOACBKUMU OopraHaM# B 1tijiomy. OcranHiii
BapiaHT € HAHUOLIbII CKIAAHUM, JOBIOTPUBAIMM, IIPOTE HANIOCKOHAIIIIIM.

Iopiensnvno-npasosuii ananiz nonoxceno Konsenuii Paou €sponu npomu
MmopeieJi 1100COKUMU OP2AHAMU MA PeYTAMOPHO20 3aKoHodascmea Ykpainu
Y cepi 00izy anamomivnux mamepianie a00uHu

[Turants 06iry aHaTOMIYHIX MaTepiajiB JIOAMHN Ha HAI[IOHATBHOMY PiBHI Ti€i0
Yy iHNIOI0 Mipoifo pery/ioioTh OCHOBU 3aKOHOJABCTBA YKPaiHU 1PO OXOPOHY
3nopoB’st (1992), sakonu Ykpainu: «IIpo 3actocyBannst TpaHcIiaHTallii aHaTo-
MiuHEX Martepiais goauHi» (2018), «IIpo Gesmeky Ta sIKicTh JOHOPCHKOI KPOBi
Ta KoMIoHeHTiB KpoBi» (2020), «IIpo mporuzito Toprismi aoapmus (2011)! Tormo,
a TaKO)K 3HAYHA KiJIbKICTD IIiJI3AKOHHUX aKTiB.

[IpoBecTr MOpPIBHAJIBHO-TIPABOBUI aHaJi3 10JI0KeHb KOHBeHIll Ta BKa3aHUX
HOPMATUBHO-TIPABOBUX aKTiB Y MeKaxX 1bOTO OCTIKEHHS, 3BICHO, HEMOKJINBO,
TOMY [IJIs1 TIPUKJIQZY TOPiBHSIEMO ToJiokeHHs1 KoHBeH1lii Ta 3aKOoHY 1IpO TpaH-
CIUIAHTALLIIO?, AKUI € HAO/IbII BAKJIMBUM BITYM3HSAHUM aKTOM, 10 BCTAHOBJIIOE
MPaBOBUII PesKUM 06Iry aHATOMIYHUX MaTepiaiiB JroAuHu. BigminHOCTI MiX
UMM perjiaMeHTaMi IOJIATaloTh 9K Y IJIOIMHI TTOHATD, sIKi HUMU BUKOPUCTO-
BYIOTBCsI, TaK i B PO3pi3i 00CATY CYCHUIBHUX BiZIHOCUH, SIKi HUIMU PEryIOI0THCSI.

TepiiB PO3MEKYBAaHHSI 3alPONOHOBAHMX CKJIA/IB KPUMIHAJIBHUX IPAaBOMOpYyIIeHb Ta iH. Taki Bagn
3aKOHO/IABYMUX HOBEJI, 3BICHO, YCKJIQJIHUIIH TIOIAJIbIIE 1X MTPABO3ACTOCYBAHHSI.

Hagenene Buiile j1a€ 1mijicTaBu Jjisi BACHOBKY TIPO MOMUJIKOBICTD Ta Hee(EKTUBHICTb TAKOTO IiIXOLY.
STk HacHinoK, uepes 'saTh POKiB YKpaiHa moBepHyiacs 10 HeoOXiaHocTi patudikarii sciei CramOyib-
CbKOI KOHBEHIIi], a He OKpeMHUX 11 110J102keHb. [locTae 3akoHOMIpHE 3alIUTaHHS: YOMY 11bOTO HE MOKHA
6yJ10 3poOKTH Opasy i SIK HANEKUTh?

! KonBeHIlist BU3HAYA€E TEPesiK HOBUX 3JIOUMHIB, SIKi OMOBHIOIOTh HasIBHI MiKHAPOIHO-TIPABOBI aKTH
B rayiy3i TOPTIBJI JIIOJBMU 3 METOI0 BHJIYYCHHS OpTaHiB, OoTxKe, 3akoH Ykpainu «IIpo mporuzuito
Toprisii JoabMu» (2011) mpsiMO CTOCYETHCSE UTAHHS, SIKE MU JOCIKY€EMO. T10TpiGHO 3ayBaXkuTH,
10 BU3HAYEHHS <«TOPTiBJA JIOJABMM 3 METOI0 BHWJIyYEHHS OpraHiB» JaBHO c(hOPMYJIbOBaHE
B MIKHApPOJAHOMY IpaBi, BOAHOYAC BOHO IIOCTIHHO BAOCKOHAMIOEThCs. 3okpema, CramOyJ/ibchka
JIeKJIapaltisl Tpo TPAaHCIIAHTAIIHHTI Typu3M Ta TopriBmio opranamu (B penakiii 2018) saxpimrioe,
1110 TOPTIBJSI JIIOABMU 3 METOI BUJIYYEHHSI OPraHiB — Iie BepOyBaHHs, IIEPEBE3CHHSI, IEPEMIllleHHST,
YKPUTTS YU OJIePsKaHHs 0Ci0 MIISIXOM 1Morpo3u abo 3aCTOCYBAHHS CUJIM YU IHIIUX (OPM IIPUMYCY,
BUKDaJIEHHSI, IIaXpaiicTBa, 0OMaHy, 3JI0BKUBAHHS BJIaJI00 a60 YPasIMBUM CTAaHOBUIIEM, 200 HAJlaHHS
YK OTPUMAHHSI IUIATEXKIB ab0 IepeBar JUisi OTPUMAHHS 3rofu 0Co0M, sSIKa KOHTPOJIOE iHIITY 0co0Y,
3 METOIO BUIAJIEHHST OpTaHiB [27].

2 3axon Yipainu Big 16 rpyams 2021 p. «IIpo 3acTocyBanms TpaHCIITAHTAIlil aHATOMIYHUX MaTepiaiB
JIOIMHI> TYT i gasii Oyie CKOPOUeHO HA3MBATHCS 3aKOH IIPO TPAHCILIAHTALIIIO.
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30KpeMa, TePMiH «TOPTIiBJS JIIOJCbKUMU OpraHaMu», SKUil BXKUTO B KoHBeHIII],
o3Hava€ Oy/Ib-sIKY MisLTBHICTD IIO/0 JIOACHKUX OPraHiB, SIK 11e mepeabadeHo y 4. 1
cT. 4 Ta y crartax 5, 7, 8, 9 niei Konusentii (4. 2 cr. 2). 3BepHeHHs /10 BKa3a-
HUX HOPM JIa€ TiJICTaBU /111 BUCHOBKY, 1[0 KOHBEHIliiTHe BUSHAUEHHS «TOPTiBJIs
JIOJICBKUMU OpraHaMu»' B 3araJibHOMY BUTJISI/II OXOILIIOE TakKi fii: 1) He3akoHHe
BUJIYUYEHHS JIIO/ICBKUX OPTaHiB; 2) BUKOPUCTAHHS HE3aKOHHO BUJIYUYEHUX OPraHiB
TS TpaHCIUTaHTallii abo 3 iHIo MeTo; 3) Oyab-sAKuil 00iT HE3aKOHHO BUJTY-
YEeHUX JIIOJACHKUX OPraHiB; 4) CIOHYKaHHs 4i Migbip ZoHOpa opraHa abo peru-
Mi€HTA, BUNHEHI 3 KOPUCAUBOIO METOIO; 5) KOPYIIiNHI AiSHHS, SKi BUNHSIOTHCST
3araJbHUM abo creniagbHuM cy6’ekToM; 6) iHIIN KOHBEHIIHI 3a60pOHN?.

¥ cBoto uepry, 3aKOH 1IPO TPAHCIIAHTAIIO B3araji He /Ja€ BU3HAYEHb «TOPTiBJIs
JIIOJICBKAMU OpraHaMiu» ab0 «He3aKOHHA TOPTiBJIsI aHATOMIYHUMHU Marepiajamu
moxunu». IIpore y c1. 20, sika HasuBaeThCs «3ab6OPOHA TOPTIBJI AHATOMIYHIMM
MaTtepiasaMu JIIOJMHN Ta iX peKJaMyBaHHsT» 3aKpillieHo, mo: 1) ykiraganus abo
MPOTIOHYBAHHST YKJIAIEHHS JOTOBOPIB, M0 MepeadadaroTh KyIiBIIO-TPOIAK aHa-
TOMIYHUX MaTtepiasiB JIOANHN, 3a00POHSIETHCST; 2) peKJaMa aHATOMIYHUX MaTepi-
aJIiB JIIOANHU 3200POHIETHCS, KPIM COLIAIBHOL PEKJIaMU 3 METOIO IIOIYJIsPU3allii
TPaHCIJIAaHTAIlll aHATOMIYHUX MaTepiasiB JOAMHU. bepyun 10 yBaru 3micTtoBe
HAIlOBHEHHS HaBeJEeHOI HOPMH, MOKHA TIPUITYCTUTH, MO TOHATTIM <«TOPTiBJIsS
QHATOMIYHMMU MaTtepiajiaMu JIOJAMHU», Ha HAI[IOHAJbHOMY PiBHI, OXOIJIIOETHCS
JIMIIe YKJIAJeHHsT ab0 MPOTIOHYBAHHS YKJIAJEHHs [OTOBOPIB, MO MepeadavainThb
KYTIiBJIIO-TIPO/IAK aHATOMIUHUX MaTepiasiB JIOAWHU, a 1€ € 3HAYHO BYKUYUM 32
KOHBEHIIUHUI 3MICT «TOPTIBJIA JIIOJACBKUMU OpraHaMu».

! Bapro saysaxuru, mo CramOyJbcbKa AeKjIapallis 1po TPaHCILIAHTAIIMHWNA TYpU3M Ta TOPTiBJIO
opranamu (2008) nemo no-iHIIOMY BU3HAYA€ aHAIOTIYHUI TepMiH. 3riaHo 3 J[eknapailieio «TopriBis
opraHaMu» — Ile HaliMaHHsi, BepOYBaHHs, TPAHCIIOPTYBAHHS Ta IMEPEMIllEHHS] JKUBUX 1 [MOMEPJIX
Jojiei, abo iXHiX opramis, iX IPUXOBYBaHHA Ta MiAPOOKaA JOKYMEHTIB i3 3aCTOCYBaHHSAM IIOIPO3, CHIIH,
cayk60BoOro cranoBuina abo iHmux GopM NprMycy, BUKpaJeHH s, MaxpaiicTBa Ta 00MaHy; 3 repe/ia-
wero ab0 OTPUMAHHSIM TPETHOIO CTOPOHOIO OMJIATH aG0 THIINX BUTI/L AJIsT OTPUMAHHS KOHTPOJIIO HaJl
MOTEHIHITHUM JIOHOPOM — /IS BUKOPHCTAHHS 3 METOI0 OTPUMAaHHS OPTaHiB ISl TPaHCIIAHTAIll
[26]. TIpore Bke B oHOBJIeHIN penakitii BkazaHoi Jleknapaiii (2018) 11e BU3HaYeHHS yIOCKOHAIEHO
TaK: TOPTiBJIsE OPraHAMU CKJIAJAEThCSE 3 OYIb-SIKOI 3 TAKUX JIii: a) BUyYEHHs OPraHiB y KUBUX abo
MOMEPJIMX JI0OHOPIB 6e3 AilicHol 3roau abo 10380y 260 B 06MiH Ha (DiHAHCOBY BUTO/LY YU MOPiBHSHHY
nepesary s JIoHOpa Ta/abo TpeTbol ocobu; 6) Oyiab-siKe TPaHCIOPTYBAHHS, MaHIMyJIsLii, TpaH-
crTanTarfiss abo iHIle BUKOPUCTAHHS TAKWX OPTaHiB; B) MPOMOHYBAHHS OY/b-SIKHUX HEMPABOMIPHUX
nepeBar MeJIMYHOMY 3akjaay abo ix BUMaraHHs npodeciiHuM, JepsKaBHUM CayKO00BLEeM abo mpaitis-
HUKOM [PUBATHOTO CEKTOPY /ISl CIIPUSIHHS a00 BUKOHAHHS TAKOTO BUAJIEHHS ab0 BUKOPUCTAHHS,
r) npoxamHs abo BepOyBaHHs I0HOPIB a00 PEIMITIEHTIB, AKIIO 1€ 3/IiHCHIOETHCS 3 METOIO OTPUMAHH
(inancoBoi Burogu abo cxoxkoi mepesaru; 1) crpoba BUMHEHHS, TOCOOHUIITBO YK MifGYPIOBAHHS JI0
BYMHEHHS GyIb-AKOI 3 TMX Aiil [27]. Ak 6aummo, OYEBUAHUM € 3aTO3WYCHHS GAaraTboX TOJOKEHD
3 KoHBeH11ii, 1110 BKasye Ha B3a€MO3B’SI30K Ta B3a€MOOOYMOBJIEHICTh MK IIMMU MisKHAPOHO-TIPABO-
BUMHU CTaH/[APTAMHU.

2 Bisibin fetajbHU aHAI3 KOHBEHI[IIHUX 3a00POH IIPOBEAEHO Y 11. 3 1IbOTO POBJLIY.
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Sk 6aunmo, Konseniis nepeabadae KpuMiHaabHi 3a00pOHU, IO 3 IIO3UILIi
HaITIOHAJBHOTO 3aKOHOABCTBA CTOCYIOTHCS SIK HE3aKOHHOI TOPTIBJi OpraHaMu
JIOJIMHM, TaK 1 IX He3aKOHHOI TpaHCILJIAHTAIlil, a TAKOK 1HIIIOIO0 HE3AKOHHOTO 00iry
opraHiB JouHU. L5 Te3a 3HaX0AUTDb CBOE MiATBEP/KeHHs Yy cT. 2 KoHBeHIlii, je
3a3HAYEHO, 1110 BOHA 3aCTOCOBYETHCS /10 TOPTIBJI JIOACPKUMU OPTaHAMU 3 METOIO
TPaHCIIAHTAIII] YU 3 1HIIOIO METOI0, a TAKOX /10 1HIINUX (hOPM HE3aKOHHOTO BUJLY-
YeHHs 1 He3aKOHHOI nepecagiki. OTke, BJKUBAaHHS KOHBEHIIITHOTO TepMiHa «TOP-
TiBJISI JIIOJICBKUME OpraHaMu» TOTpedy€e HOoro 3icTaBiIeHHs, Ha HAIllOHAJTBHOMY
PiBHI, He TiJIBKH 13 «3a00POHOIO TOPTIBJI AaHATOMIYHUME MaTepialaMu JIOANHT»,
a ¥ i3 TepMiHaMU <«TpaHCIJIAHTAIlisT», «IiSTbHICTh, TTOB’I3aHa 3 TPaHCILIaHTa-
II€10», «IOHOPCTBO AaHATOMIYHUX MaTepiasiB JIOANHNY, «BUJTyUYeHHS aHATOMIYHUX
MarepiayiiBy», IKi BU3HaUY€Hi B 3aKOHi MMPO TPaHCIJIaHTAIIITO.

Hacrymaa pos6ixuicTs Mik KoHBeHIli€0 Ta 3aKOHOM MPO TPAHCIIAHTAIIIO CTO-
CYETBCS YACTUH TiJIa JIOJAMHU, 111010 SKUX 3/11IICHIOETHCS TIPABOBE PEryJIIOBAHHS
y BKazaHUX akTaX. Tak, 3aKOH IIPO TPAHCIJIAHTAIlil0 BCTAHOBJIIOE MTPABOBUN PEsKUM
II0/I0 BCIX aHATOMIYHUX MaTepiajiB, a came opranis (X 4YaCTUHU), TKAHUH, aHATO-
MIYHUX YTBOPEHD, KJIITHH JIOANHI ab0 TBapUHH, (PeTaTbHUX MaTepiasiB JIOIMHNI ',
Ha Bigminy Big 3akoHy TIpo TpaHCILIaHTaIli0, KOHBeHIIiS BCTAHOBIIIOE KOHKPETHI
3a060POHH, IO CTOCYIOTHCST JIMIIIE HE3aKOHHOTO 00Ir'y OpraHiB JIFOAWHHY, T/l SKUMU
po3ymieTbest nudepeHIliioBaHa YacTUHA JIIOJCHKOTO Tijla, yTBOPEHA PI3HUMM TKa-
HUHAMH, sIKi 306epiraloTh CBOIO CTPYKTYPY, BaCKYJISIPU3AIliio 1 3/aTHI PO3BUBATH
(pisionoriuni dyHKIIT 31 3HAUHUM piBHEM aBTOHOMIl. HacTiHA opraHa Tako)k BBasKa-
€TBCST OPraHoOM, SIKITO HOTO (PYHKITiSI BAKOPUCTOBYETBCS JIJIST TIET cCaMOl MeTH, 10 i
YBECh OpraH B OpraHi3Mi JIFOMHN, 30epiralour BUMOTH CTPYKTYPH i BACKYJISTPU3aIIii.

Icaye Oarato iHmmx cymepeunocreil Mizk KoHBeHIri€o Ta 3aKOHOM TIPO TpaH-
CIJIAHTAITIIO, SIKi, 3BICHO, € TIPUPOTHUMH, QJI’Ke BapTO TaM SaTaTu, 1o KoHBeHtrio
HPUIAHATO /Ui 3aobiranis i 60poTbOU 3 HE3aKOHHUM 06irOM OpraHiB JIOAMHU
1 yBech 11 3MicT (MaTepiajibHe KpUMiHAJIbHE TIPAaBO, KPUMIiHAJIbHE TIpollecyaibHe
MIPaBO, 3aXO/M 3aXKCTY, 3a00IKHI 3aX0/1, MEXaHi3M MOHITOPUHTY TOIIO) 00Y-
MOBJIEHO TOJIoBHOIO MeToto KonBeHitii. BogHouac, y3roiskenns mnosoxkenb Kon-
BeHI[il Ta 3aKOHY TIPO TPAHCILIAHTAII0 € 0O0B’SI3KOBOIO YMOBOIO parudikarii
Kousemnii.

BusiBjieHHs icToTHUX PO30izKHOCTEN MiK BKa3aHUMK aKTaMU JA€ IiCTaBU AIATH
BUCHOBKY TIPO HEOOXIHICTH MPOBEAECHHS BCeOIYHOI, IOBHOI, CUCTEMHOI peBisii
HaIlIOHAJILHOTO PEryJIATOPHOTO 3aKOHO/IABCTBA y chepi TPAHCIIIIAHTOJIOTIT Ta OTO
Y3TO/KEHHS 3 HOpMaMi MizKHapOIHOTO TpaBa. Taka pobora Ma€ OyTu mpoBeieHa
3a y4yacTIO sIK [IPaBHUKIB, TaK 1 Me/IUKIB.

! BUuHATKY 3 1bOTO TpaBuiia mepeabadeno ct. 3 3akony Ykpainu Big 16 rpyamsa 2021 p. «IIpo 3acto-
CyBaHHS TPAHCIJIAHTAIll AaHATOMIYHUX MaTepiasiB JIOANHI».
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Ilopisnsanvro-npasosuii ananiz KOHEEHUIUHUX 3AOOPOH WO00 HE3AKOHH020
0012y opeanie noodunu ma 6ionogionux nopm KK Yxpainu

Ax yxe 3a3Hauanocst, KoHBeHIlis € Mi>KHAPO/HO-TTPABOBUM CTaHAAPTOM, SIKUM
nepegdavae KPpUMiHAIbHO-IIPABOBI 3a00pOHHU, 0OOB’I3KOBI /I IMILIEMeHTallii
NepskaBaMU-y4aCHUIIAMHU Y CBOE HalliOHAJbHE 3aKOHOIABCTBO. ToMy BKpaii
BaKJIMBO MOPIiBHATH HOpMH, Tepepdadeni cr. 143 KK Ykpainu, ta KOHBeHIiTHI
3a00POHM.

[IpexmeToM KpUMiHATBHUX ITPABOTIOPYIIeHb, Tiependadennx ct. 143 KK Ykpainw,
€ aHaTOMIuHI MaTepianu Joauau. [[o ix nepesiky BXOAATh opranu (iX 4aCTUHN),
TKAaHWHU, aHATOMIYHI YTBOPEHHSI, KJIITUHU JIIOAWNHY, (heTaTbHI MaTepiain JIOIMHN.
Amnamniz 3akony npo TpaHciantaiiiio Ta cr. 143 KK Ykpainu mae migcrasu ams
TBEP/)KEHHH, 1[0 aHATOMIYHI MaTepiaJu JIOJUHU € JINIIe YaCTUHOIO TepMiHa
«aHATOMIUHI MaTepiainy, IKMI 3aKpilJieHo B 3aKOH1 PO TpaHcIianTaltifo. OTxke,
npeaMeT KpUMiHAJIbHUX TIPaBONOpYINeHb, nepenbavennx cr. 143 KK Ykpainu,
OXOILITIOE JIMIIE CerMEHTH TiJia JIIOJUHHU, TO/1 K aHATOMIYHI MaTepiaju 10 HbOTO
He BXOAATh. Y cBoio uepry, KonseHilis nepegbayac 3a60pOHU, IPEAMETOM SKUX
€ Jmie JoAChKI opranu abo ixui yactunu. Ile osHauae, mo Konseniis BUKO-
PUCTOBYE 1€ BYKUUI 32 00CATOM IIpeMeT KPUMiHAIbHUX IIPABOIOPYILEHb, aHix
KK ¥Ykpainu.

3HauHo Gisbina npobieMaTiKa B6AUaeThCs Y CIIBBIIHOLIIEHH] KPUMIHAIBHO Kapa-
HUX [istHb, iepenOauernx Koneniriero Ta KK Ykpainu. Tyt BapTo Haragaru, 1o
MoBa e 1po AisgHH, nepegdbadeni y u. 1 c1. 4, crartax 5, 7—9 Kousenuii, ki
PO3TJISIAI0ThCA IK He3aKOHHA JiSJIbHICTD MO0 JIOJACBKUX OPraHiB, 1 3peliToo
€ KOHBEHI[IMHUMU BUJAMU TOPTiBJI OpraHaMM JIIOAWMHU. BifbinicTh ykazaHux
BU/IiB KOHBEHI[IHHNX 3a00POH ChOTOHI MOBHICTIO a00 YaCTKOBO HE € KPUMiHAJIi-
30BaHUMU B HAI[IOHAJbHOMY 3aKOHO/IABCTBI.

Hanpukiaz, nepina rpyna kousenniitanx sabopou (1. 1 cr. 4 Konsenuii) mepes-
6ayae BiAMOBIZAIBHICTD 32 YMUCHE BUJIYYEHHS JIIOACHKUX OPraHiB y KHBOTO
abo TTOMepPJIOTO JIOHOPA: a) SIKIIO BUJIYYeHHS 3/iiCHIOETHCST 0€3 HAIEIKHOI 3TOH
JKHUBOTO 91 TIOMEPJIOTO J0HOPA, a0 II0/0 TIOMEPJIOTO JOHOPA, KOJU TaKe BUJIY-
YeHHs He JI03BOJIIEThCS BHYTPIIIHIM 3aKOHOJIABCTBOM. Take MisTHHS 32 YNHHUM
KK Ykpainu € aumre vactkoBo KpuMiHagizoBaaum. ¥ 4. 1 ct. 143 KK Ykpainnu
HeThCsd PO HE3aKOHHY TPAHCIJIAHTAIliIO0, SiKa CIPUYMHSE ICTOTHY ITKOLY
310poB’10 moTepiizoro. OTxe, OiIbIIICTh BUMAAKIB HE3AKOHHOTO TIOCMEPTHOTO
JIOHOPCTBA He € KPUMIHAJIbHO KapaHUMU 32 YMOBH, 110 BOHU He 3aIOII0I0Th
ICTOTHY HIKOAY 370POB’I0 TOTEPIIIOTO (OAHOMY 3 MOAPYKKSI TTOMEPJIOTO Yn
oro 6JIM3bKUM pOAMYaM TOIO); 6) SKIO B OOMIH Ha BUJIYYEHHS OPTaHiB
KUBOMY ZOHOPY ab0 TpeTiii 0cobi 6yJI0 3aIpoIloHOBaHO a60 HUM OYJIO0 OTPH-
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MaHO (hiHAHCOBY BMTOJy YH iHIINY TlepeBary; B) sIKIO B OOMiH Ha BUJIyYeHHS
OpraHiB BiJ{ IIOMEPJIOTO JOHOPA TPETiil CTOPOHI OYJI0 3aIPOIIOHOBAHO a00 HUM
OyJi0 oTpuMaHo (iHaHCOBY BUIOAY 4M ity mepesary. Jlii, BKasaHi y myHKTax
(6) i (B) Takox He MOBHICTIO OXOIIOIOThCS 4. 4 cT. 143 KK Vkpainu, amxe,
no-tepiiie, WAETbCA He JIUIIe PO KYMiBJIO-TTPOIaK aHATOMIYHUX MaTepiasiiB
JIIOINHY, 3, TIO-APYTe, TaKi /il BYNHSAIOTHCA 11 OTPUMaHHS (PIHAHCOBOI BUTO/IMN
4y iHIoi nepesarn. He MokHa BeCTU MOBY B IIbOMY BUIIQJIKY 1 TTPO KOPYIIIIiii-
HUH MAKYT, OCKUIBKY BiZICYTHIN crieliaJbHuil cyd €KT TaKOTO KPUMiHATBHOTO
[IPABOIIOPYIIEHHS.

HactynHa rpyna KOHBEHIIIHUX 3a00pOH Tepeadayae yMUCHE BUKOPUCTAHHSI
He3aKOHHO BUJIYYEHUX OPraHiB, gk omucano y 1. 1 ct. 4 Konsenttii, mid 1tiseit
nepecaku abo 3 iHIIow Hix mepecagka meroro (cr. 5 Kousenitii). Taki mistHHs
3a Hopmamu ynHHoro KK Ykpainu He € KpuMiHAJIbHO KapaHUMU.

Tperst rpyna KOHBEHIIMHNUX 3JI0YMHIB € JOCUTh CKJIAIHOIO, a/Ke MMOEAHYE B cO0i
Tpu miArpynu: 1) yMucHe CrioHyKaHHs 9u migbip [0HOpa opraHa abo PeruIienTa,
SKITO TIe 3/IICHEeHO /It OTpUMaHHs (hiHAHCOBOI BUTOM UM IHIIOI TIepeBaru st
ocobu, siKa 3iHCHIOE CIIOHYKaHHs un migbip, abo mist Tperhoi croponn (ir. 1
cr. 7 Konsenitii). Taki aii 6e3nocepeanbo He nepeadbadeno cr. 143 KK Vipainu,
pOTe, rIIOTEeTHYHO MOKHA 3MOJIENIOBATH [IisSIHHS, SIKe MOKe OYTH TOTYBaHHSIM
710 KPUMIHAJBLHUX MPaBOTOpyIneHb, mependbadenux cr. 143 KK Ykpainu, a6o
CITIBYYaCTIO B TAaKUX KPUMIHAJBHUX ITPABOMOPYIIEHHX, BOJHOYAC 1HIII isSTHHS
B3araji He OyAyTh KPUMiHAJIbHO KapaHWUMM; 2) yMUCHA OOIISHKA, MTPOTIO3UILis
ab0 HajlaHHs Gy /Ib-sIKOI0 0COO0T0, MIPSIMO Y1 OITOCEPEIKOBAHO, OY/Ib-sIKOI Hellpa-
BOMIPHOI BUTO/H JUJIsI MEMYHUX MPAIiBHUKIB, JTepPKaBHUM CJIYKOOBIIM a0
ocobaM, sIKi KepyioTh ab0 MPAIIOOTh Y IOPUANYHUX 0c00ax TPUBATHOTO CEKTOPY,
B Oyb-sIKiil SIKOCTI, 3 MeTO0 3/iificHeHHsT ab0 CIIPUSIHHS BUJIydeHHIO abo Tepe-
CaJIKM JIIOICBKOTO OpraHy, SIKIO TaKe BUJIydeHHsI abo mepecajgka BiOyBa€ThCs
3a 00CTaBMH, onucaHux B 1. 1 ¢T. 4 a0 y cT. 5, i Tam, Jie 1€ ZOPedHo, y II. 4 cT. 4
abo y ct. 6 (. 2 cr. 7 Konsentii). 3 orysiay Ha nopmu unnHoro KK Ykpainu
BKa3aHi JISTHHSA € KOPYNIIWHUM MPaBOMOPYIIEHHAM, SKe BUMHSE 3araJbHUI
cy0’eKT KPUMIiHAIBHOTO MPABOIIOPYIIEHHS, i BiIMOBIANbHICTD 3a TaKi il MOXKe
HacTaBaTH 3a BIANOBiAHMMM yacTuHamu cT. 354, ct. 3683 cT. 3684 abo cT. 369
KK VYkpainu, 3a/1€5KHO Bij TOro, IKOro came cleliajibHoro cy0’ekra mijKynoBye
3arajabHuii cy0’ekT; 3) yMuCHe BUMaraHus abo ojepKaHHs MEeAUNYHUM IPaIliBHU-
KOM, JIepsKaBHUM CJTy;KO0BIleM ab0 0c06010, sika Kepy€e a0 TIPAIIOE B IOPUAMYHIi
0co0i TTPUBATHOTO CEKTOPY, B OY/b-sIKiil SIKOCTI, OY/Ib-sIKOI HETIPAaBOMipHOI BUTOAN
3 METOI0 3/ilicHeHHsT a00 CIPUSIHHS BUJIYYEHHIO a00 Tepecajiku JIIIChKOTO
oprasa, SIKIIO TaKe BUJIyYeHHsT abo mepecajika BiZlOyBaeThest 32 06CTaBUH, OIH-
canux B 1. 1 ¢T. 4 a6o y cT. 5, i Tam, ze 1ie JopedHo, y 1. 4 cT. 4 abo y cT. 6 (1. 3
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cT. 7 KonBeHttii). Y npoMmy BUNaAKY, 3 no3utliif unnHoro KK Ykpainu, itnerscs
PO KOPYIIIIiifHe IIPaBOIOPYIIEHHSs, SIKe BUMHSIE clelliaabHuil cy6 ext. Biamosi-
JaJIbHICTh 3a BKasaHi il mepexbavyeHa BiIMOBIAHUME YacTUHAMU cT. 354, cT. 368°,
ct. 368 abo cr. 368 KK Vkpainu, 3amexHo Bif TOTO, AKUil caMe CIelfiabHIi
cy0’€KT BUMHSIE [TiSTHHSI.

YerBepra rpyna KOHBEHI[IITHUX 3a00pOH Tependayac BCTAaHOBJIECHHS BiAMOBIIab-
HOCTI Ha HaIliOHAJTbHOMY PiBHI 3a 30epiraHHsl, TIepeBe3eHHs, epeaavy, OTPUMAHHST
abo iHIIIe BUKOPUCTaHHST HE3aKOHHO BUJIYYE€HUX OPTaHiB JIIOAMHMU JIJIsl TPAHCILIaH-
tanii abo inmux 1igeit (cr. 8 Konseniii). HaBeneHi AisiHHs CbOTO/IHI B3araji He
KpPUMIHAII30BaHl B YKpaiHi.

I naocranok, KonBeniiisi peKoMeHyE€ KOXKHIl Jiep:KaBi PO3TISAHYTH MOKINUBICTD
BCTAaHOBJICHHS KPUMIHAJIBHOI BiITIOBIIAJIBHOCTI 32 YMUCHY TePeCcaiKy JIOAChKIUX
OpTaHiB Bijl JKUBUX a00 MOMEPJINX JOHOPIB, 11032 MEKAMU BHYTPINITHBOI CUCTEMU
TpaHCIJIAHTAIl] a00 SIKIIO Mepecajika 3/1ilicHeHa 3 MOPYIIEHHSIM OCHOBHUX TIPUH-
IUIIIB HAIlIOHAJbHOTO 3aKOHO/IAaBCTBA UM MPABUJ TaKOl TPaHCILIaHTaIlil. Y CBOIO
yepry, KK Ykpainu He nepeabavae BiAIOBiIaJIbHOCTI 3a 31iICHEHHS TPAHCILIaH-
Tallil 1mo3a MekaMmu HallloHaJbHOI cucteMmu. [Ipore mopyiieHHs BCTaHOBJIEHOTO
3aKOHOM TOPSI/IKY TPAHCIJIAHTAllll € KPUMIHAJIBHO KapaHUM, ajie JIUile 32 YMOBU
CIPUYMHEHHSI TAKUMHM JisIMU iCTOTHOI IIKO/M 37I0POB’T0 MOTEPIIIOro abo SIKIIO
BUJIYYEHHSI Y JIIOANHU aHATOMIYHIX MaTepiasiiB BiZl0YBAETHCS MIJITXOM [TPUMYCY
abo oOMaHy.

[TpoBenennii anamis nosioxkenb KonBenirii Ta Hopm KK Ykpainu mae mincraBu
JUIST BUCHOBKY TIPO Te, 1[0 iICHYIOTh Cepilo3Hi PO30iKHOCTI MiK IMMU aKTaMU.
Taky moswuitito miATPUMYIOTH i TpodinabHI MiHICTEpCTBa, 30KpemMa MiHicTep-
CTBO OXOpOHM 3710poB’sd Ykpainu (muct Ne 29/38487/2-21 Big 23.01.2022) Ta
MinictepctBo foctuitii Ykpainu (smuct Big 26.01.2022 Ne 10098/12.1.1/11-22).
Y 11bOMY KOHTEKCTi BapTO HAroJIOCUTH, 110 MiHicTepCcTBO I0CTUIlT YKpaiHU BiKe
NIesIKUI yac 3/[iHCHIOE TTi/IrOTOBKY Ipono3uiiil s parudikanii Kouseniiii Pagun
€Bporu poTH TOPTiBJIL JIIOACbKUMU opraHaMu. Hapasi 3 Takumu nponosutiissmm
IPOMa/ICHKICTh O3HAMOMUTHCSI HEe MOJKe, IMOBIPHO, Yepe3 IPOJI0BKeHHS BKa3aHO1
po6otu MinictepcTBOM 10CTHINT YKpaiHu.

Boanovac 3ayBaxkumo, 1110 KPUMiHAJbHO-TIPABOBA OXOPOHA TPAHCILJIAHTOJIOTT
B YKpaiHi € ogHi€I0 3 HalOLIbII IIPOrPECUBHUX HOPIBHSHO 3 OLJIBIICTIO JAepiKaB
MMOCTPAITHCHKOTO TIPOCTOPY, YTiM, He3Baxkaoun Ha 1ie, 10 cT. 143 KK Ykpainu
3 MOMEHTY il TIPUITHATTS BsKe TPUUi BHOCHJIVCS 3MiHU, OKPeMi 3 IKUX OyJIn GiJTbIIn
Basmmu 3a iHmi. Tomy deprose pedopMmyBaHHs TIOTpeOyBaTHME CEPIIO3HOT yBaru
3aKOHO/IABIIS.
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Ilepcnexmueu pepopmysanns kpuminaioroi 6i0nosidanviHocmi 3a He3axKom-
HUil 00i2 anamomivHux mamepiasuie J00UHU

YnockonajeHHsd KPUMiHAJbHOTO 3aKOHOJABCTBA — Ile TPOIleC, 10 TPUBAE
noctiitio. [okasom 1iiei Tesu € pobora Komicii 3 nmpaBoBoi pedopmu, ska Tpu
poku moctiyb mpaiioe Haa npoektoM KK Ykpainu i gocsaria 3HaYHUX YCIIiXiB
[29]. Bepyuu no yBarm HOBesu, gki 3ampononoBaHo B mpoekTi KK Ykpainn,
npopeynuM Oyie MOpiBHATH iX i3 mosoxenusmu Konseniiii Pagu €sponu nporu
TOPTIBJII JIIOJICBKUMH OpraHaMu Ha TTPeJMeT 1X BiIMOBITHOCTI.

KpuminasibHa BiAANOBIIABHICTD 32 TIPABONIOPYIIIEHHS Y cepi TPaHCILIaHTOJIOr 1
B nipoekti KK Yipaiun nepenbadena cr. 5.1.4 (IIpuMytiryBaHHsT 10 HaJaHHS 3TOM
Ha BUJIyYeHHsI aHATOMIYHMX MaTepianiB JioauHn) ta ct. 5.1.14 (I[TopymieHns
MOPSIIKY 3/11MICHEHHS /IisI/IbHOCTI 1010 aHATOMIYHUX MaTepiasliB). Tx sicraBienns
3 KOHBEHI[IHHUMU 3a00POHAMU CBIJYUTH IIPO TaKe.

[To-nieprire, € KoHBeHTIIiiTHI 3ab0ponu, BigcyTHi B poekTi KK Ykpainu. Hampu-
KJ1aJl, YMUCHE BUKOPUCTAaHHSI HE3aKOHHO BUJIYYE€HUX OPTaHiB, K OMMcaHo B 1I. 1
cr. 4 Kousenuii, s mizeit nepecagku abo 3 iHIIOIO HiXK NepecajKka MeTOIO
(ct. 5 Konsenrii) we nepenbauero B mpoekti KK Ykpainu. Baxauso, 1mo 1st
KOHBEHITIIlTHA HOPMa OJIHOYACHO 3aXWUINA€E MpaBa Ta iHTepecu gK JIOHOPa, Tak
1 peruIi€enTa.

[To-zxpyre, € KOHBEHIIiNHI 3a60poHH, 1 X HabaraTo Oijblie, IKi BpaXOBaHO B IIPO-
exti KK Ykpainn nuiie yactkoBo. 30Kpema, yMUCHE BUJTYYEHHsI JIIOJICbKUX Opra-
HIiB y KHBOTO ab0 TIOMEPJIoro AoHOopa: 1) Ko B 0OMiH Ha BUJIyYeHHSI OpraHiB
KUBOMY ZIOHOPY ab0 TpeTiil 0cobi OyJI0 3aIpOIOHOBaHO ab0 HUM OYJI0O OTPUMAHO
(inancoBy Buroay uu innry nepesary (miam. (b) m. 1 ct. 4 Konsenitii); 2) sikimo
B OOMIiH Ha BUJIyYeHHSI OPTaHiB Bif TTOMEPJIOTO JOHOPa TPETiii cTOPOHi OyJI0
3arpoIoHOBaHO a60 HUM OYJI0 OTpUMaHO (DiHAHCOBY BHUIOY UM iHINY IiepeBary
(mian. (c) n. 1 ct. 4 Konsenrtii). IlepepaxoBani AisiHHsI B3araji He OXOIJIEHO
cT. 5.1.4 i e yactkoBo oxorieHo ct. 5.1.14 npoexty KK Ykpainu. Hanpukimaz,
TaKUMHU JIiSIMA MO’Ke TIOPYITYBAaTUCS TTOPSI/IOK BUJIYYeHHST aHATOMIYHUX MaTepia-
B moauHu (IIpUHIKIT 6e30IUIaTHOCTI), yTiM HeoOoB s13k0B0. KpiM Toro, Bkasami
i He TIOBHICTIO OXOILTIOIOTHCST 3a00POHOIO TIO0 KYTIiBJIi-TIPOAAKY aHATOMIYHITX
MaTepiasiB JIOJUHA. APTYMEHTH Ha KOPUCTb ITi€l Te3u HaBeJEeHO BUIIIE.

AHaJIOTIYHOIO € TIO3UIIist MIOI0 YMICHOTO CIIOHYKAHHST Y1 MiI00PY JOHOPa OpraHa
ab0 pelMINEnTa, Ko 1e 3AIHCHEeHO /I OTPUMaHHS (hiHAHCOBOI BUTOAU 4K
iHIITOT TIepeBaru st 0coOH, sTKa 3/IMCHIOE CITIOHYKAHHST 91 Ti0ip, a0 71t TPEThOl
croponu (1. 1 ct. 7 Konsentiii). ¥ npoekti KK Ykpainu taki 1nmpasonopyiieHHs
He nepebavyeHo. 3BICHO, PI3HOBHMIOM CIIOHYKAHHS € i IPUMYIIYBaHHS OHOPa
J10 Ha/IaHH$ 3TO/IM Ha BUJIYYEHHS Y HbOI'O aHATOMIYHOIO MaTepialy. Y Takomy
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BUIIAQJIKY HIETHCSI TIPO JisIHHS, 10 OXOIMoeThes cT. 5.1.4 npoexkty KK Ykpainu,
ajie iHIIN BUIM CIIOHYKaHHS (HAIPUKJIAJ, TIePEKOHAHHS, YMOBJSIHHS TOIO) HE
OXOILIIOIOThCST HaBe/leHo0 HopMoto. Okpim Toro, cT. 5.1.4 npoekty KK Ykpainu
B3araji He mepenbavac BiAMOBIAATBHOCTI 32 MPUMYIIYBAHHS PEIUITIEHTA /10
TpaHCIIaHTAaIlil.

I HaocTaHOK, KOHBEHI[IIiHA 3a00pOHa 1[00 30epiraHHs, epeBe3eH s, mepeiayi,
oTpuMaHHs abo iHIIOr0 BUKOPUCTAHHS HE3aKOHHO BUJIYYEHUX OPraHiB JIFOIIMHN
JUIS TpaHCIUIanTallii abo inmmx iseir (cr. 8 KoHBeHIlii) Tex JuIne 4acTKOBO
imriementoBana 1o ipoekty KK. Tak, y ct. 5.1.14 nipoexty KK Ykpainu iisernbcst
PO BUJIyYeHHs, 30epiraHHs1, 0OOMiH 41 TPAHCIIOPTYBaHHS aHATOMIYHUX MaTepi-
aJIiB JIOAWHM, TOJI K IHIN aJbTepHATUBHI [AissHHS (Tlepefada, oTpuMaHHS abo
1HIIle BUKOPUCTAHHS OPTraHiB JIIOJIMHN) 3aTUIIECHO 11032 yBaro.

[To-Tpere, € KPpUMiHAIBHO-TIPABOBI HOPMH, SIKi mepexbadeni nmpoektom KK
Ykpainu, aje BigcyTtri B Konsentii. Tak, npoexkt KK Ykpainu, okpim 3a6opoHn
VKJIQJIEHHsT i TTPOMOHYBaHHs YKJIaJIeHHs JTOTOBOPY, SIKUi mepeabavyae KyriB-
JIIO-TIPO/IA’K aHATOMIYHUX MaTepialiB JIIOAWHY, BCTAHOBJIIOE BiATIOBIIAIBHICTH 3a
peKJIaMyBaHHs TaKoro goroBopy (ct. 5.1.14). Ile mososkeHHsI TOBHICTIO 3a1103M-
veHe i3 3aKOHY PO TpaHcIUTanTamiio. [IpoTe BUHMKAE 3aUTaHHSL: 9 € TTOTpeda
B TaKiil KpUMiHaJIbHIiI BigmosigaspHocTi? KoHBEHILis, ¥ CBOO Yepry, 3060B’13y€
CTOPOHU BXKWTH HEOOXIIHUX 3aKOHOJABUYMX Ta iHIIUX 3aXO/iB 1100 3a60POHU
peksiaMyBaHHsT TOTPeOr ab0 AOCTYITHOCTI JIFOJICHKUX OPTaHiB, 3 METOIO TIPOTIOHY-
BaHHs1 a00 oIyKy (hiHAaHCOBOI BUTO/M YM TOIOHOT ipeBaru (cT. 21), aje HaBIiTH
KonBeHItist He posriisiia€ 11 il K Pi3HOBU/ KPUMiHAJBHIX 3a00POH, X0ua MOBa
fijie PO BUMHEHHST TAKWUX JIisTHb JIUIIE MO0 OpraHiB moaunu. Tomy, bepyun
JI0 yBaru BIJICYTHICTb KOHBEHI[IIHOI BUMOTM KPUMIiHAJII3yBaTu TaKl JisHHA,
a Takox Toit haxr, mo B ct. 5.1.14 nmpoexty KK Ykpaiuu iizerses mpo Oyab-siki
aHATOMIiuHI Marepiaiu JIOAMHU (TKAaHUHU, aHATOMIYHI YTBOPEHHS, KPOB TOIIIO),
€ TIepeKOHaHHs, 10 CYCITiIbHA Hebe3MeKa TaKoro JIisTHHs He 3aCJIyTOBY€E Ha HOro
KpUMiHaJIi3aIlio.

Amnaniz npoexty KK Ykpainu nae mijctaBu 3BepHYTH yBary Iie Ha JiesiKi 3ayBa-
JKEeHHS, 1[0 He TOBHICTIO TI0B’s13aHi 3 nuTanusaM parudikaiiii Konsenirii.

[locuth BaXKO 3p0O3yMiTH KPUTEpPiil MOALITY Ha 3JI0YMHU Ta MPOCTYIKU, BUKO-
puctanuii y nmpoekti KK Ykpainu, ang audepentiiaiiii KpuMiHaIbHUX TPaBO-
nopyuienb y cdepi Tpanciiantosorii. Hanpukian, npuMmyniyBanHs JIOAUHU /10
JIOHOPCTBA KPOBI € 3JI04NHOM, a HE3aKOHHEe BUJIyYeHHS OpraHy B MaJIOJIITHbOTO,
YB'sI3HEHOr0, a00 ILJIAXOM OOMaHy 4K 3/1iiCHEHHSI TOPIiBJIi OpraHaMu, — JIKIIe
mpocTynKoM. BuHuKkae s3anurands: xiba Taki il € MeHII CyCIibHO Hebe3mey-
HUMU, aHI’)K IPUMYIITYBaHHS 10 JI0HOpPCTBa KpoBi? HaBnaku, € mepekoHaHHs
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B nmpotuseskHomy. [le Bkazye Ha NOIIJIBHICTD Meperisily CIiBBiHOIIEHHS KPU-
MiHAJTBHUX TIPABOMIOPYIIEHD MiK COOO0IO.

Hactynne 3ayBakeHHS CTOCYETHCS TMOPYIIEHHS PIBHONPABHOCTI KPUMIHAJb-
HO-TIPABOBOTO 3aXMCTY JoHOpa Ta penumienTa B npoekti KK Ykpainm. Tak,
OyIb-sIKi He3aKOHHI i 111010 penumienTa (HapuK/Ia, TPUMYIIYBaHHS 0 TPaH-
cIUTaHTaiii, oOMaH IMIOZ0 ONMEepPaTUBHOTO BTPYYaHHs, Iepecagka OpraHa, Kl
3a60POHEHO MEPeCa/KyBaTH, TOIIO) B3araji He € aHi 3JI0YMHOM, aHi MPOCTYITKOM
3rigHo 3i crarrsamu 5.1.4 Ta 5.1.14 npoexkty KK Ykpainu, Tozai sk aHasoriuni aii
CTOCOBHO JIOHOPA € KPUMIHATBbHO KapaHUMU. BiiMOBa Biji KpUMiHAJIBHO-TIpA-
BOBOTO 3aXHCTY IIpaB Ta iHTEPECiB PEIUITiEHTa, Ha HAIly [YMKY, € HEBUIIPaB-
nanoo. Tyt Tpeba BU3HATH, 110 HA MIKHAPOAHOMY PIiBHI, JiiicHO, Oijblie yBaru
OPUIISIETHCST CaMe 3aXUCTY JOHOPA, ajie 1€ 3yMOBJIEHO OAKAHHSIM 3aXUCTUTU
Halypa3IuBINIMX 0cib, sIKi HaOIIbIIe TIOTEPIAIOTH Bi/l TAK 3BAHOTO «TPAHCILIAH-
TallIHOTO TYpU3My», 60 PElUIIEHTaMU 3a3BUYaAll € 3aMOXKHI JIIOAU, SKi 31aTHI
IJIATUTH AJIeH] KOIITH 32 MOPSAITYHOK CBOTO KUTTS. BogHovyac HaBiTh KoHBeHIlis
Pagu €Bporu mpoTH TOPTiBII JIIOACPKUMU OpraHaMu Tiepeabayae HOPMH, SIKi
OXOPOHSTIOTH TIPaBa Ta iHTEPeCH PENUITEHTIB (HAPUKIaI, cTaTTi 5, 7 Tomo). He
BUKJMKaE cyMHiBY, 1m0 KK Ykpainu mae cBoOiM 3aBraHHsIM 3armobiraHHsT KPUMi-
HQJIBHUM TIPABONOPYIICHHSM SIK KOHBEHIIIMHOTO, TaK 1 HAI[IOHAJLHOTO XapaKTepy,
tomy B 1poekTi KK Ykpainu 3axucT goHOpa Ta peluiieHra, 6e3 cCyMHiBY, Ma€
OyTH OIHAKOBUM.

Otke, mmosoxkenns npoekty KK Yipainu, Ha Hallry AyMKY, MOTpeOyIOTh HEBHOIO
BIOCKOHAJICHHS.

Bucnosku

AHasiz HOpM Mi>KHApPOJIHOTO TIPaBa, HAIlIOHAJIBHOTO PEryJSTOPHOTO 3aKOHO/IaB-
cTBa, nosoxkenb ynHHoro KK Ykpainn Tta npoexkry KK Ykpainu nae nigcrasu
JUIsL BUCHOBKY PO HeoOxiznicTh patudikanii Kousenuii Pagu €sponu nporu
TOPTIBJI JIIOJICBKUMU OPraHaMi Ha IIJISIXY /10 €BPOiHTerpallil YKpainu.

Bomrouac BustBiIeHi po30iKHOCTI MisK HOPDMATUBHUMHU aKTaMU, sIKi TOCJIi /Ky Ba-
JINCST BUIIE, BKA3yIOTh Ha HEOOXiAHICTh MPOBeAeHHsST BCeOiuHOi, TOBHOI, CHCTEM-
HOI peBi3il HAIIOHAJBHOTO 3aKOHO/AABCTBA y cdepi TPAHCIIAHTOJIOTIT Ta HOTo
Y3TOJIKEHHsI 3 HOPMaM# MiKHAPOJIHOTO TIpaBa. 3 I[€0 METOIO JA0pedyHrM GYJI0
6 ctBOpUTH KBasmi(hikoBaHy pobOUy IPyITy 3a yYacTio sIK MPaBHUKIB, Tak i MeIu-
KiB, [JIs1 PO3POOJIEHHSI 3aKOHOIIPOEKTY TIPO BHECEHHSI 3MiH 0 PEryJsiTOpHOTO
3aKOHOJIaBCTBa Y cepi TPaHCIIAHTOJIOTIT Ta HAMPAITIOBAHHS MTPOTIO3UITI OO0
BCTAHOBJIEHHS IOPUANYHOI Bi/IMOBIIABHOCTI 3a OTO TIOpyIieHHs. Takuil miaxiza
JIaCTh 3MOTY YHUKHYTU TTOMUJIOK, SIKUX TIPUITYCKaBCS 3aKOHO/IaBellb, iMILIIeMeH-
Tyioun 1mosiokeHHs: CtaMOyIbChbKOI KOHBEHILI.
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Pekomenpanii

3a pesyJabTaTaMu JOCJIKeHHS MOKHA c(hOpMyIoBaTu JiedKi peKoMeHaallil
3 YIIOCKOHAJIEHHsI KPUMIHAJbHOI BiIOBIZaJIbHOCTI 32 HE3aKOHHUI 00Ir aHaTo-
MIUYHMX MaTepiasiB Joauuu. Ha Hairy aymKy, aganTailiss KpUMiHaJIbHOTO 3aKOHO-
mMaBcTBa y cepi TpaHCIIAHTOJIOTIT 10 TpaBOBUX craHAapTiB €C Mae BiOyBaTHCS
3 ypaxyBaHHSM TaKUX I10JIOJKEHb:

1) 3By’KeHHsT peMeTa KpUMiHAJIbHUX TIPABOIOPYIIEHB 0 OPraHiB JIOAUHU abo
ix yactuH. Ile gactb 3mMOry AeKpUMiHaJIi3yBaTH JAISHHS, [IPEIMETOM SIKUX € TKa-
HUHW, aHATOMIUHI YTBOPEHHS, KJIITUHW JIOJUHU, (DeTalIbHI MaTepiaan JIOANHN.
[TpuyrHOIO TaKOTO 3BY KEHHS TIPEAIMETa € PidHa CyCIiabHa HeOe3MeuHICTh IisTHb,
MpeIMETOM SIKMUX € OPTaHW JIIOJWHU UM 1X YACTUHU, 1 IisIHb, TIPEIMETOM SKUX
€ IHII aHATOMIYHI MaTepiajy JIOANHU, a TAKOK HEOOXIAHICTh Y3TO/KEeHHS KOH-
BeHI[iiTHIX 3a00poH i Bigmosigaux HOopM KK Yipainm momo mpeaMera Kpmi-
HaJIBHUX TTPABOIIOPYIIIEHb;

2) po3IIMpeHHs KoJia AistHb Tak, 100 OyJ0 IMIZIEMEHTOBAHO BCi KOHBEHIIIHHI
snounnu. Parudikanis Konpennii 30608’ga3ye YKpaiHy BKIIOUMTH BCi KOH-
BEHI[IiTHI 3a00pOHM 0 HAI[IOHAJIBHOIO 3aKOHOJABCTBA. 3BiCHO, YKpaiHa MOXKe
3pobuTH ojHe abo JeKiibKa 3acTepesketb, IPOTe iX HabIp € JOCUTh HEBEJUKIM
i 4iTKO persiaMeHTOBaHUM. 30iIbIIEHHS TIePeJIiKy aJbrepHATUBHUX [isIHb € aJleK-
BaTHOIO PEAKITIEI0 Ha IMiBUIIEHHS CYCIiIbHOI HeOe3MeYHOCTI [iSTHHSI Yepe3 3BY-
JKEHHS TIPeIMEeTa;

3) BU3HAHHA KPUMIHAJIBHUX MPABOMOPYIIEHb y c(epi TPAaHCILIAHTOJIOTI] Jinlie
3JIOYMHAMMU Y 3B’SI3KY 3 IiABUINEHHSM IX CYCIiJIbHOI HeOEe3IeYHOCT;

4) piBHO3HAYHA KPUMiHAJIbHO-TIPABOBA OXOPOHA JIOHOPA Ta PEIUITiEHTA.

3anpoIoOHOBaHl MIJISIXU BJOCKOHAJEHHS KPUMiHAJbHOI BiIOBIaJIbHOCTI 3a
HEe3aKOHHUI 00ir opraHiB JIOAMHU € JOPEYHUMU JIMIIE 32 YMOBU partudikaiii
Kounsentiii Pagu €Bporu mpotu TOPTiBJI JOACHBKUMHU OpTraHaMu, HEOOXiTHICTh
SKOI He BUKJINUKAE KOJHUX CyMHIBIB.

I HaoCTaHOK, BapTO 3ayBakKUTH, IO JAesKi KOHBEHIIIHI 3a00poHu y cdepi TpaH-
CILIAHTOJIOTI1 € OJIHOYACHO PIZHOBUJAMU KOPYMIIMHUX ITPaBONOPYIIEeHb 3TiHO
3 nostoskenHsiMu ynHHOro KK Yikpainu. Ile Bkasye Ha HEOOXiTHICTD eTaTIbHOTO
aHaJi3y TaKUX HOPM MiKHAPOIHOTO TIpaBa, BCTAHOBJEHHS iX 0COOJUBOCTEN,
B3a€MO3B’SI3KY MIizK COOOIO Ta CIIiBBIHOIIEHHS 3 BiANOBIAHUMU HOPMAMU 3aKO-
HOJIaBCTBa YKpaiHU.
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[NpaBoBa KyAbLTypa cychiAbCTBa
B YMOBax €Bponelicbkoi iHTezpauii

BikTopia CepriiBHa Jlomaka*
HauioHansbHul topuduyHull yHisepcumem imeHi Apocnasa Myopozo,
Xapkis, YkpaiHa
*e-mail: lomviktoriya@gmail.com

Anoranis

B ymosax mauionamsno-kyasmypnozo e6iopodicenns Ykpainu, opienmauii na nobdyoosy
OeMOKPAMUUHOT, NPABOBOT Oepicasy ma OCMOKPAMUUHOZO CYCRIIbCMEA, WO NOBePMAENbCS
8 CIMI0 EBPONELCLKUX HAPODiB, BANCIUB0Z0 FHAUCHHS HAOYEAE NPOOIEMA NPABOBOT KYlb-
mypu. Mema cmammi noisizae 8 KOWmMexcmyaiisayii ma 6NOPOKYeanii Yseiens npo GHeno-
men npaeoeoi kyavmypu. <Ilpasosa kyavmypas — ue Gi0HOCHO HOBUL MePMil, yeedenul
y naykosuil 0biz ¢ ocmanniic mpemuni XX cm. Lle ne osnauae, wo numanms ma npoyeci,
ONLs1 NOACHENHST SIKUX 11020 BIICUBAIOMb, SUHUKIU Hewodasto. Hasnaku, npasosa kyavmypa
K NPAsosull (hernomen icHyeaia 3 MOMEHNMy SUHUKHENHS Npasa i depicasu, Habyeaiouu
HOB020 36YUANHS WOPA3Y, KOTU MPAHCIOPUCOUKYILIHE NPABO CIMUKAEMBCS 3 NPAGOM NEGHUX
Yymeopenv (emuiuni zpynu, yapcmea, HAUIOHAIbHI OEPHCABUL), 3YMOBTIONUL (DOPMYEAHHS
Cnouamky nepeonpasosozo NOPsoKy, Nomim — npagosozo NOPsOKyY i 3Peumoio — npaso-
801 cucmemu. CmpyxmypHi earemenmu npagosoi Kyaomypu (ILCmumyyitini ma inmenexmy-
anvii) He € ICMOPUUHUMU KOHCMAHMAaMU, a 3MiHIoomucs 3 naunom yacy. Omoice, npasosa
Kyavmypa 00 neenoi mipu € i cmamuunoio, i ounamiunoio. Ilpasosa xyrvmypa gopmy-
EMbCst Ni0 GNAUBOM DISHUX ICMOPUUHUX NOOILL A NPOUECIE Y CYCNIILCMET, Pe2ioni Mma Ceimi.
Pasom eonu gpopmyroms 0cHo8Y Npasosoi Kyavmypu, aka HA0Ae il Cmamuunozo xapax-
mepy. 3 0zna0y na me, wo nio 4ac QYHKUIOHYBAHHSL CYCNIILCMBA MA OePICaABU, IX 63acMO0il
3 THuwuMU Oepacasamil NOCMIIHO HAOYBAEMbCS HOBUL 00CBI0, NPABO6A KYNbMypa NOGCIKUAC
sasnae neenux (icmomuux abo Heicmomuux) smin (o 0XONLOMbs NPAGOsY KYIbMmypy
6 yinomy abo oxpemi ii enemenmu), i ue naoae it Junamiunozo xapaxmepy. Ha possumox
npasosoi Kyibmypu EniUeac 36’si30K Mide MOBAMU MA NPABOSUMU CUCEMAMU, OCOOIUBO
8 npoueci npagoeoi inmezpayii, a Maxoxc nPooaeMU, SKI NOCMAamy npu cnpodi nepexiady
opuouuHUY oKYMenmie 3 00Hiel Mosu na inwy. IliHnicmb NOHAMMsL <NPasosa Kyivmypa»
NONSA2AE 6 MOMY, U0 B0HO OONOMAZAE KPAULE 3PO3YMIMU NPAGo 6 Oii, 1020 6MiLeHHS 8 THCMU-
YUIHUX TA Y CXONCUX 13 HUMU NPAKMuKax, aoice ioei il ouikyseanmst 6i0 npasa ma npaso-
BUX THCTRUMYMIB, K] 3a0e3neuyiomsy 11020 PYHKUIOHYEANHHSL, YACO CMABLAMbCS N0 CYMHIG
i MONCYMB 3MIHIOBATNUCS Y NPOUEC SIMKHEHHS 3 THUUMU, KOHKYPYOUUMU 10esMU, OUIKY-
BAHHSIMU | NPAKMUKAMU, NO8 SI3aHUMU 3 npagom. [Ipasokyivmypruti nidxio donomazae nam
3pO3yMimu, K HAUIOHAALHI NPABOBE KYIbMYypPU peazyromv Ha NOMOYHi 3MIHU, 1 WASXOM
3ICMABIeHHsT MUHYJIUX MA CYUACHUX NPOUECI8 BUOKPEMUMU Mi Yaxmopu i Mexamiamu, siKi
sanyckaomy ado CMpUMyoms 3MiHU 8 NPAagoesitl chepi.
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Legal Culture of Society
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*e-mail: lomviktoriya@gmail.com

Abstract

In the context of national and cultural revival of Ukraine, orientation towards building a
democratic, rule-of-law state and democratic society, which is returning to the family of
European nations, the problem of legal culture is of great importance. The purpose of the
article is to contextualize and streamline the ideas about the phenomenon of legal culture.
Legal culture is a relatively new term, introduced into scientific circulation in the last third
of the twentieth century. This does not mean that the issues and processes it is used to
explain have emerged recently. On the contrary, legal culture as a legal phenomenon has
existed since the emergence of law and the state, acquiring a new sound every time when
transjurisdictional law collides with the law of certain entities (ethnic groups, kingdoms,
nation-states), causing the formation of a pre-legal order, then - legal order and finally -
the legal system. Structural elements of legal culture (institutional and intellectual) are not
historical constants, but change over time. Thus, legal culture is to some extent both static
and dynamic. Legal culture is formed under the influence of various historical events and
processes in society, region and the world. Together they form the basis of legal culture,
which gives it a static character. But since the functioning of society and the state, their
interaction with other states constantly creates new experience, legal culture is constantly
undergoing certain (significant or insignificant) changes (covering legal culture as a whole
or its individual elements), which gives it a dynamic character. The development of legal
culture is influenced by the relationship between languages and legal systems, especially in
the process of legal integration, as well as the problems that arise when trying to translate
legal documents from one language into another. The value of the concept of <legal
cultures lies in the fact that it helps to better understand law in action, its embodiment
in institutional and similar practices, because ideas and expectations about law and the
legal institutions that ensure its functioning are often questioned and may change in the
process of encountering other, competing ideas, expectations and practices related to law.
The legal-cultural approach helps us to understand how national legal cultures respond to
current changes and, by comparing past and present processes, to identify those factors
and mechanisms that trigger or restrain changes in the legal sphere.

Keywords: legal culture; law; legal system; legal consciousness; legal translation; legal
terminology; Europeanization; rule of law; civil society.
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Beryn

3 MoMeHTYy HaOyTTsI YKpaiHOIO He3aJIeKHOCTI 11 O THYHA, TIPaBOBa, EKOHOMIYHA
1 colliaJibHI CUCTeMU 3a3HaJIM 3HAYHUX 3MiH YHACJIJIOK YTBEPKEHHS JeprKaB-
HOCTI T CyBepeHiTeTy, Mo/IepHi3aliii ii 1paBa, CIioyaTKy MepBUHHOTO (pOpMYBaHHS
JEMOKPATUYHUX 1HCTUTYTIB i PUHKOBOI €KOHOMIKH, @ 3rOJ0M — iX HaOJIMKEeHHS
JI0 BIITIOBIJTHUX €BPOIEHCHKUX CTAHJIAPTIB K HEOJMIHHOI YMOBU BXOJ/KEHHS /10
o0’ennanoi €sponu [1]. EdexkruBHocTi 3ailiCHIOBAaHIX MEPETBOPEHD SIK YMOBU
3abe3TeyeH s TUHAMITHOTO PO3BUTKY YKPaiHCHKOTO CYCIILIBCTBA i CKOPOYEHHS
BiZIcCTaBaHHS JepsKaBU Ta i eKOHOMIKHM BiJl PO3BUHYTHUX KPaiH CBITY MOXKe OyTH
JOCATHYTO IILJIAXOM yTOCKOHAJIEHHSI HAIlIOHAJIbHOTO 3aKOHO/IABCTBA 1 IeP>KaBHOTO
YIIPaBJIiHHS, 110, B CBOIO YePTY, MOTPeOYE TMiABUIIEHHS PiBHSI IPABOBOI KYJIBTYPH
YKPaiHCHKOTO CYCITLJIBCTBA, 11 €Bpomeisarriil.

YeBiomaeHHs TOTO, MO TTPaBOBA KYJIBTypa € HaI3BUYANTHO BaKJINBOIO 3MiHHOIO
3aJlJIsI  KPaIloro PO3yMiHHS, sIK MPAIIO0Th TPABOBI CHCTEMH, BiGyBasocs Ha
3axo/1i I0BOJII TIOCTYIIOBO, B Mipy 3POCTaHHSI TEOPETUYHUX 1 eMITIPUYHUX JTOCJIi-
JUKEHB 1010 TIPABOBUX 1 CYyAOBUX iHCTUTYTIB. IIOIITOBXOM /10 TaKUX PO3POOOK
craia Haykosa npais JI. M. @pinmana «Legal Culture and Social Development»
(1969) [3]% 3 Toro yacy mpaBoBYy KyJbTYPY HPUIHITO PO3TJSAAATH ...y IEBHOMY
CEeHCI SIK TIaJIMBO, SKe 3MYIIY€E TTPAaBOBY MAIIMHY pyXaTHucs Ta mpaiioBati. Bona
BU3HAYAE CXeMY BUMOT JI0 IPaBOBOI cucTeMu. bes rmpaBoBoi KyJabTypu “mipaBo”
MepTBe, iHEPTHE, CKeJIeT, CJI0Ba Ha mamepi» [J].

Y BITUM3HSAHIN IOpUAUYHIN JiTepaTypi IpaBoBa KyJIbTypa AOCTIKYETHCS B paM-
Kax PI3HUX METOMOJIOTIYHMX MiAXO/iB, 0 0OYMOBIIOE CHEMU(pIKy PO3KPUTTS
Bi/IMTOBIZIHOTO acIEKTy CYTHOCTI Ta 3MICTY I[bOTO ITPaBOBOTO (heHOMeHY. [cHyBaHHS
YUCTEHHUX TIAXOAIB i KOHIEMNIiI 3yMOBJIeHe HacaMIilepesi 6araTorpaHHicTio
CcaMuX TIOHATb «KYJBTYpa» 1 «11paBo». BiIcyTHICTb €IMHOIO KJlillle TIOSICHIOETHCS
crierdikoio ComialbHIX 1 MPABOBUX MPOIIECIB, SKi BiIOYBAINCS B THX UM IHIINX
CYCILIbCTBAX, Ta ICTOPUYHKUX EII0X, a TAKOK OCOOIMBOCTSIMU METOLOJIOITYHUX
HACTaHOBJIEHb CaMUX 0CTiIHUKIB. [IpaBoBa KyJIbTypa KOHKPETHOTO CYCIIJIbCTBA
YCIAIKOBYE He Jiuiiie 3/100yTKU MOMEPeIHIX eTalliB CBOTO PO3BUTKY, & i OCUTD
YacToO 3a3HA€ MOTYKHOTO BILUIMBY 3 GOKY NMPABOBUX KYJIBTYP BEJUKHUX JIEPKaB
(30Kpema, TakuX AepsKaB-TeTeMOHiB, 9K PuMcbka, Bisantilicbka, bpurancpka

! M. XaHT 3a3Hayae, 1m0 NOTPiOHI MeBHI 3MiHU TIPABOBOI CBIZIOMOCTI 3aKOHOAABILIB 1 CY/UIIB, 06 BOHU
3HAMNLIM B CBOIN NMpPaBOBiii KyJIBTYpi pecypcu st 3AilCHEHHS HeOOXiHOT Aist AepsKaBi i cycrisib-
cTBa TpaHcdopmartii [2].

2 HacrpaBzii TIOHSITTST «ITpaBOBa KyJIBTYpa» TTOYAIN BKUBATH Iiie Ha modatky XX cr. Tax, y Hopserii
0r0 BUKOPHUCTOBYBAJH [IJIS TTOSICHEHHST BiIMIHHOCTEH y PO3YMiHHI TTpaBa IOPUCTaMU i HeXpUCTaMU
[4]. Iicas [Ipyroi cBiTOBOI BiliHN TTpaBOBa KyJIBTYypa TTOYaia PO3TJISIATUCS SIK KOHIEMIIis, 0 BUKO-
PUCTOBYETBCS 711 BU3HAUEHHST OCHOBHHUX IPUYMH TOTO, YOMY CXO’Ki TTPAaBOBi NMUTAHHS B Pi3HUX
KpaiHaX BUPINIYIOTHCS MO-Pi3HOMY.
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imnepii, @paHiiis), HabyBaoun GaraTorpaHHOro xXapakrepy. IIpu mbomy cirij
nam’staTtu, o ictopii JioactBa Bigomi nepioan (i3 CepenHboOBIUYS 10 KiHIIS
XVIII B.), xoau Ha €BporeiicbKoMy KOHTUHEHTI (haKTUYHO iCHYBaJIu €NHE
MpaBo Ta €AMHA IOpUCIpyAeHIlis, mo rpyaryBasmcs Ha Corpus Iuris Civilis Ta
Corpus Christ Canonici [6, c. 13]. Ile nepexbavaso po3BUTOK HaIiOHATHHIX
IIPABOBUX KYJBTYP 32 JIEN0 CX0KUM ciieHapieM. OiHaK yTBep/KeHHsT HAIliOHAJIb-
HUX JIepKaB CIpusiIo audepenitiaiii mpaBoBuX KyasTyp (IIpaBoBa KyJbTYpa, SK
1 TIOJIITUYHA, 3aBXKIU € HACTIZKOM iCTOPUYHOTO Po3BUTKY). Came TOMY JOCJIi-
JUKEHHS TIPABOBOI  KYJIBTYPU XapaKTepU3yIOThCs CKIQIHICTIO I HEOTHO3HAYHICTIO
OIlIHOK 1 BUCHOBKIB.

«IIpaBoBa KyJabTypa» HaJEKUTh 10 KATETOPiH, 10 TPATUIINHO IMUPOKO BUKO-
PUCTOBYETHCSI B HAYKOBOMY Ta MOJITUYHOMY JMCKYPCi K y MPaBOBill Tpaauilii
KpaiH 3axojiy, Tak i Ha MOCTPAAIHCBKOMY MPaBOBOMY IPOCTOPi, NMIOMPaB/a,
ITiZIXO/IM JI0 PO3KPUTTS ii CYTHOCTI Ta 3MiCTy HeoiHaKoBi |7, ¢. 179]. 3Baxkatoun
Ha Te, MO iHTeTpallist YKpaiHu y MpaBOBUil MPocTip 06’eqHanol €BpoIu TprBae
TPU JIECATUIITTS, 30epesKeHHsT BiIMIHHOCTE! y MiX0oAaX 10 TIyMayeHHs OJHi€l
3 KJII0YOBUX ITPABOBUX KaTETOPiil € iCTOTHOIO MPOTAJIMHOIO BITYUU3HSIHOI 3arabHO1
Teopil mpaBa. MeToo CTaTTi € OHOBJICHHS BITYM3HAHUX ITIJIXO/IB IIOJ0 TIyMa-
YeHHsI 3MICTY IIPaBOBOI KYJIBTYPH, Y3TO/KEHHS HOTo 13 3aXiIHUMU, HacamIepe/|
€BPOIEHCHKUMU, MIIXOaMU /10 PO3KPUTTH il CYTHOCTI Ta BU3HAYEHHS 3MICTY,
BUOKPEMJIEHHST TIPUHITUIIB i (haKkTopiB ii (hopMyBaHHS.

Ornsan nirepatypu

[TutaHHS, O OXOILIIOIOTHCS MM JOCJIKEHHS, PO3IIsfan Taki 3apyOixkHi
asropu, sik M. Ariens [8], L. Friedman [3], M. Hunt [2], S. Merry [9], D. Nelken
[10], J. Toharia [5], A.Watson [11] Ta in. HaBeneni, a Takox iHii HayKoBIli
BKa3yIOTb Ha Pi3Hi 3HAYEHHS 1[bOTO TePMiHA Ta PO3MAITTS AMCKYCiii, Y SKUX BiH
(hirypye, aHATI3yIOTh TPYAHOII BU3HAYEHHS MPOOJIEMATUKH, 0 STKOI BXKUTO
TepMiH <«IIpaBOBa KyJbTypar. TeHIeHIlid 10 MPOBeAeHHS MiXIUCIUILIIHAD-
HUX JIOCTi/KeHb TPaBOBOI KYJBTYPU MOMIMPUIACI 1 HA BITUYM3HSHY HAyKYy, 110
IIPOCTEKYEThCS B HaykoBux po3pobOkax lO. Buraka [12], B. Bracenko [13],
O. Tansenko [14], O. danunbsaa ta O. [Izpobans [15], C. Makcumona [16],
IO. Kanunoscokoro [17], €. [Migmicuoro [18], I. Honmagunnsa [19], O. IIpois
[20], I. fAxoBroka [12; 21-22] Ta in. BogHouac neBHUM HEIOJIIKOM BITUM3HAHUX
PO3pO6OK 13 TIPoGIEMATHKY TIPABOBOI KyJILTypH OyJia ix OpieHTOBaHICTh HacamIie-
pell Ha KOHIIENTyaJbHi Ta IIIHHICHI MiIXOAW POCIMCHhKOI TTPABOBO1 TOKTPUHU, 11O
CylepeunTh TEeHEHIIii €BpoIei3allil MPaBOBOi CUCTEMU YKPaiHU Ta il CKJIaI0OBUX.
Y pob6oTi 3ampPONOHOBAHO OHOBJIEHI IIXOAN /10 BUCBITJIEHHS Ili€l ycTameHol
IIPaBOBOI KaTeropii.
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Marepiaim Ta MeETOAN

HesBaskatoun Ha 1eBHI BiZIMIHHOCTI, HacamIepe/l Mi>k KpaiHaMu 3axiJiHOI Ta
CxigHoi €Bporu, y €BPONENChKUX HAPOIIB € TAKOXK GAraTo CIiJIbHUX €JIeMEHTIB
y cdepi KyabTypu i npaBa. IcHyBaHHSI €BpOIEChKOI TIPaBOBOI KYJIbTypa SIK
YCTaJIeHOTO MPABOBOTO (PEHOMEHY 3HAUYHOI0 MipOI0 3yMOBJIEHE IOPUANYHOIO
MOBOIO, 3/IaTHOIO BUPQ)KATU IOPUANYHI i/1e1; TOHATIHHUM arapaToM; KOHIIEIIISIMU
Ta MPUHIAIIAMU PUMCBHKOTO 1IPaBa; CUCTEMATHU3AIl€I0, 3/1IIICHEHOI0 PUMCHKUMU
IOpUCTaMH, sika OyJia i 3aJIMIIAETHCSA BasKIMBUM JIKEPEJIOM HATXHEHHS JJIs yCiX
Koam(iKaIiil €BporeiichbKOro mpana; PUANIHOIO OCBITOIO.

Jlvckycii, BUKJIMKaHi mpoitecaMu Trrobastisaliii ta perioHaabHOI iHTerpallii, BKOTpe
B icTOpIi MOPYIIYIOTh MUTAHHS PO MAOYTHE HAIIOHAJLHUX JIEP:KaB i, IMILTi-
IUTHO, TIPO HAIlIOHAJIBbHI MPABOBI KyJIBTYpH. 3 cepepiin XX CT. HAIIIOHAJIBHI Jiep-
’KaBu B €BPOII BIAINCS 0 iCTOTHOTO caMOOOMEKEHHST CBOIX CyBEPEHHUX TPaB
i IOBHOBaKEHb, IEJIETYIOUN iX peasi3alliio, 3 OHOrO OOKY, IPUBATHOMY CEKTOPY,
a 3 JIpyroro — HajHAIliOHAJbHOMY piBHIO Biaau. [lepcnexktmBa Tpancdopmartii
€sporneiicbkoro Co3y B CBOEPIAHY €BpoIeiichKy (demepailtifo, 1mo oOroBo-
PIOETBCS TTPOTSATOM YCHOTO 00 €THABYOTO IMPOIECY, MTOPOIKYE TUTAHHS TIOJI0
BUKMBaHHS HAIlIOHAJBHUX TIPABOBUX KYJIBTYD: Yk 30€PEKeThCs IXHE PO3MAITTS,
41 3PemToio Oye CTBOPEHO OAHY, YHiI(IKOBaHY TPABOBY KyJBTYPY, HaB si3aHy
€BpOIEHIIM HallcUIbHIIMME Jiep;kaBaMu-uieHaMu €C? Y cyyacHUX HAYKOBUX
poborax, HacaMIIepesl JOC/IIHUKIB 3 AepxkaB-uneHiB €C, cucTeMaTH30BaHO Pi3HI
METOJIOJIOTIUHI TiIXOU /10 BUBYEHHS CYTHOCTI, poJii i Tpancdopmailii mpaBoBoi
KYJIBTYPU BHACJIIOK 3MiH y 1€p:KaBOTBOPUYOMY i ITPAaBOTBOPUYOMY IIpoliecax, sSKi
HaBeJ/IeHO B I1ill CTaTTi.

PesyibraTi Ta 0OrOBOPEHHS

Pozeumox npaeosoi kyasmypu 6 enoxy ziooanizauii

ChoroHi MU KHBEMO B yMOBax TJI00asiszaliii, sika OXOIIIa eKOHOMIKY, MOJIi-
TUKY, KyJbTYPY 1 KOMYHiKallil Ta HaMara€TbCs MONUPUTH CBill BILJIMB Ha IPaBoO.
Ockinbky 6araTo KpaiH CBITY CIPUIMArOTh 3aKOHOAABCTBO KpaiH 3axoiy sIK
NeBHI YHiBepCcalIbHi MPaBOBi CTaHAAPTH!, iHKOJIM MOKe 3/[aTUCS, 110 B IOPUIIY-
HOMY TIJIaHI MU CTaeMO Jefasti Ouibin cxoxkumu (icHye myMKa, 1o raobastisartist
mpaBa Bejie /10 TIpollecy KOHBepTreHilii mpaBoBux cucteM [23]). Tak, opuctu-kom-
HapaTUBICTH BKAa3ylOTh Ha TEHEHINIO 10 30JMKEHHS MK (DpaHIly3pKOM0 Ta
AHTJTIHCHKOIO PABOBUMHU CUCTEMaMM: aHTJIIIChbKe TTPaBO MOCTYTIOBO «KOHTUHEH-
TaTi3yEThCSI», TOMI AK (paHIly3bKe CTA€ OLIBII aHTIIOCAKCOHCHKUM [24]. OpnHak

! Vizerbes HacamIiepest Iipo KpaiHU-KaHAUAATH Ta aepxKaBu-cyciau €sporneiicbkoro Cotosy, ki 106po-
BiTbHO GepyTh Ha cebe 3060B’A3aHHSI MO0 A/[AITAllil CBOTO 3aKOHOAABCTBA JI0 MPABOBUX CTAH/IAPTIB
€C.
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y I[iJIOMY, Yepes Te, 10 IpaBy Opakye CIJIbHOI Oa3u 3HaHb, BOHO 3aJIUINIAETHCS
He CTaHIapTH30BAHUM HABIiTh MOIPH TIPOIECH II00Ai3allil Ta perioHaIbHOI iHTe-
rpaitii, SIKi 3a4inalTb TaKoxK chepy mpasa.

Ko Hamaromky€erbest MiskaepskaBHe CIIBPOOITHUIITBO B Till um iHIIii cdepi
CYCITJIBHOTO JKUTTsI, MU CITOJIIBAEMOCS Ha Te, 10 BOHO Oyjie YCIIIHIM, i po3da-
POBYEMOCS, KOJIM HAIN OYiKyBaHHS He BUIIPABAOBYIOThCA. Lle MOXKHA TOSICHUTH
THM, II[0 MH 3a0yBa€MO PO HaraTOKOMITIOHEHTHICTD TIPABOBOI KyJIBTYpu'; CKITaIHy
B3aEMO/III0 Mi’K HAI[iOHATBHOIO JIEPKABOIO Ta 11 TIpaBOM, 3 OHOTO OOKY, Ta iMITe-
paruBamu riobanisaiii — 3 inmoro [28]; npo 3gaTHICTH HOJITUYHOI KYJIBTYPH
BILTMBATU YM HABITh (DOPMYBATHU OKPEMi XapaKTePUCTUKHU TTIPABOBOI KyJIbTypH |6,
c. 15]; mpo 6ap’epu, CTBOPEHi KyJIBTYPHUMH, TPABOBUMHU Ta MOBHUMH BiJIMiHHO-
CTSIMH, $IKi MOKYTb OyTH He OY4eBUIHUMM, IPOTE BOHU iCHYIOTD [29], ajuke Har
CII0CiO FOPUANYHOTO MUCJIEHHST i BAKOPUCTAHHS MOBU O€3110CEPEHBO 3aIeKaTh
Bi/l HAIlIOHAJILHOI KYJIBTYPHZ TIPABOBA KYJIbTypa CKJIAMAETHCS B OCHOBHOMY 3 ITiH-
HOCTEH, HACTAHOBJIEHD 1 TTOTJISI/IIB, OB sI3aHUX 3 ITPABOBOIO CUCTEMOIO [5; 25, ¢. 9].

Cuiiz 3BakaTi Ha Te, 110 HAIIOHAJIBHI IIPABOBI KYJIBTYPH 00’€AHYIOTHCS B MEBHI
rpynu (adpuKaHChKa; a3iaTChKa, icIaMCbKa Ta KYJIBTYPU 3 €BPOTIEHCHKUM KOPiH-
Ham (€Bpona, Amepuka, OkeaHist), SIKy NPUHHITO HA3UBATH <«3aXiJHOIO KYJIb-
TYpOI0» ), MO PO3Pi3HAIOThCS Misk coboro. M. van Hoecke Ta M. Warrington
3a3HAYAIOTH, IO MiXK IIUMU YOTHPMA IIPABOBUMU KYJIbTypaMu icHye dhyHIaMeH-
TaJbHA BIIMIHHICTD 111010 TIOHATTS IIpaBa, oro posi y GyHKIIOHYBaHHI CYCIIiib-
cTBa Ta crocoby Bupimens KOHGIKTIB [30]. ¥ 1iioMy BOHU MOIISIOTH LYMKY
A. Watson, SKuif BBakae, M0 3a BUHATKOM THUX BUIIAJIKiB, KOJW IPaBOBI CUCTEMM
TiCHO 1OB’sI3aHi, BIAMIHHOCTI B IIPAaBOBUX LIHHOCTSX MOKYTh OyTH HACTiIBKU
3HAYHUMHU, 10 (PaKTUIHO OE3TIy310 0OTOBOPIOBATH IMTAHHS, YU MalOTh Ipa-
BOBI cucremMu cxosxi abo Biaminui npasuia [31, c. 5]. Ilorpi6Ho BpaxoByBaTH i
Te, IO JIaIeKO He 3aBK/IU Ma€ Micile €nHa, yHi(iKOBaHa HaIliOHATbHA TTPAaBOBA
KyJIBTYpa: SIKIIO [HUBiJbHE MPaBO 1 GIJBIIY YacTHHY MPUBATHOTO MpaBa y dpaH-
I[y3bKOMY I1paBi MOXKHA Ha3BaTH KOAM(IKOBAHUM, TO Te caMe He MOKHA CKa3aTu
1po inmi raxysi. Tak, ¢ppaHilysbke agMiHiCTpaTUBHE IIPABO MEPEBAKHO GA3YETHCS
Ha TIPereIeHTHOMY TIpaBi i /i€ y crocib, OIM3bKUI 10 3araibHOTO TpaBa. Xoda
y CBOI CTPYKTYPi BOHO Ma€ KOJEKC, SKHUU peryJiioe OKpeMmi mpollecyaabHi Ta
IHCTUTYIIHI aCIIeKTH, B 1IIJIOMY BOHO BBAXKAETHCS HEKOAM(DIKOBAHOIO Iasy33Io.

! IcHye GaraTo MmigXoAiB 10 POKPUTTS BHYTPIIIHBOI CTPYKTYPH MPABOBOI KyJIbrTypu [25—-27]. Yzaraib-
indpactpykTypa (cyzoBa cucrema, podecis I0pucTa); B) MOJeNi I0PUINTHO 3HAUYIIOI MOBETiHKN
(HanpuKIaz, PUANYHI /ii); T) IPaBOCBIAOMICTb. Y NEBHOMY CEHCi NpaBoBa KyJIbTypa MOe OyTu
HOJIiJIeHa Ha «30BHIIIHIO» (CYCIIIbHY) Ta «BHYTPIilIHIO» (1podeciiiny) mpaBoBy KyJILTYpY.

2 Tak, me II1. ne MonTeck’e y mpani «IIpo ayx sakonis» (1748) BkasyBaB Ha HeOOXiAHICTh azanTarlii

VY XIX cr. ines npaBa K KyJIbTYPHOIO HaJ0aHHs IIEBHOTO Hapoay HalyJia MUPOKOI MOIYJISIPHOCTI.
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DpaHilysbKe agMiHiCTpaTUBHE MPaBO, SIK i aHTJIIChKe, IPYHTYETHCS Ha 3acobax
MIPaBOBOTO 3aXMCTY, HA BIJIMIHY BiJl iHIIUX Taxy3eil (paHIly3bKOTrO TpaBa, SIKi
GasyroTbest Ha TpaBax |32, ¢. 248—249, 253].

Jocnimauky 3a3BUYaii 3rojiHi 3 TUM, 10 Ba’KKO 3PO3YMITH POJIb IpaBa B CyCIihb-
CTBi, He MAIOUM HAJIEKHOTO PiBHS MTPABOBOI KyJIBTYPH (TaK, CTaBJIEHHS /10 TIPUH-
IIUITB BEPXOBEHCTBA MpaBa i 3aK0HY, 0€3CyMHIBHO, BIUIMBAE (X0 i HEe BU3HAYAE)
Ha TOTOBHICTb JIIOJIEN IOTPUMYBATHUCS 3aKOHIB) [33].

Bozanouac ¢ 3BaskaTi Ha Te, 1[0 B yMOBaX Iobasisallii, perionaabHol iHTerpa-
1i1, a TaKOK MaCIITaOHUX MiKIEP/KaBHUX 1 MisKPEriOHATbHIX MIirpaIiiitHux mporie-
CiB CTaBJIEHHS 1HAUBI/IB /10 HAIIIOHAJIBHUX KYJIBTYP, 30KpeMa IpaBOBUX, He TaKi
B)Ke KaTeroOpuyHi, SIK paHillie; KyJbTYPHI 1 TPaBOBI TPaUIlil CTAIOTh CUCTEMaMH,
110 B3a€EMOJIIOTH. JIto/11, 3a3Hal0un Ha coOi BIUIMB GaraThoX MPaBOBUX KYJIBTYD
MPOTATOM CBOTO KUTTS, CTAIOTh MPOBIIHUKAMHU, Yepe3 SKi MPaBOBI KYJBbTYPHU
MO>KYTh BILJIMBATH O/IHA HA OZIHY'.

Haii6isbin pe3yisTaTHBHO 11eii mpoIiec BifOyBAEThCS B paMKaX MOJITHKKA €BPOIIe-
izalii B mupokromy ii po3yMinni. 3 kinig XX cT. €BponeiichbKi KpaiHu Mepeskum
NeKiJIbKa «XBUJIb> €Bporieizaitii [35; 36].

[To-miepite, 1ie MOCIIOBHA peastizallis B HAIlIOHAJIBHUX ITPABOBUX cucTeMax (0co0-
JINBO B PaMKaX KPUMIHAJIBHOTO 1 IIMBIJIBHOTO CY/IOYMHCTBA, a TAKOK I0PUANIHOT
HayKH) BUMOI'M HIOJI0 CIIPABE/IJIMBOTO CY/IOBOTO PO3TJISAY Ta JOTPUMAHHS 1HITNUX
IpaB JIIOJMHU, 3aKPiTieHnX B EBPOIENChKill KOHBEHIII1 TTPO 3aXUCT MPaB JIIOIUHU
i OCHOBOTIOJIOKHUX CBOOO/, sIKi OyJin TiepeaHi 0 HaIiOHAJBLHOTO TIpaBa yepes
npeleieHTHE TpaBo €BpoNENChKOTO cyay 3 npaB Jioauau. [lg xBuas BuBera
IpolecyasIbHi TipaBa JIIOIMHN Ha MePe/Hiil MTaH HaI[lOHAJIBHOTO TIpaBa, 3pOOMBIITH
€BporelicbKy KOHBEHITII0 iIHTETPOBAHOIO YaCTUHOIO HAIlIOHAJIBHOTO TPOIeCyasib-
HOTO TIpaBa.

[To-npyre, eBpomneisallis MpaBOBUX cUcTeM KpaiH €Bpomnu 1noB’sizana 3 (Gopmy-
BaHHSIM 1 PO3BUTKOM IpaBa €Bporieiicbkoro Coio3y Ta HOro mocTynoBUM, ajie
rJ100aIbHUM 32 HACJIiIKAMK BIUTMBOM HeE JIMIIE Ha MPaBOBi KYJBTYPH i CHCTEMM
1paBa Jiep)KaB-uJieHiB, a il KpalH-KaHIU/aTiB Ta Jep:KaB-CyCijliB, a TAKOK BILJIU-
BOM Ha CY/IOBY IIPABOBY KYJbTYpPY. 3aJeKHO Bijl KaTeropii KpaiH TaKuil BILIUB

! R. Manko 3asHauae, 1110 110JIbChKA TIPABOBA KYJIBTYPa PO3BUHYJIACS, 3a3HABIIK 30BHIIIHBOTO BILIUBY,
HacaMIepesl 3aXiJHOEBPOIENchbKOTO 1paBoBoro (opManismy XIX cr., 110 3rogom nocusauscs i 36e-
pirca B mepiozx comiasmictuaHoro MuHyznoro llosbmm. Y pesymsraTi MONBCbKY MPaBOBY KYJIBTYPY
Hanpukidii XX cT. MoKHa OYyJI0 OXapaKTepusyBaTH sIK HaBHIIOI MipOI0 MO3UTHBICTCHKY Ta JOT-
MatnyHy (hopMaicTHUHY), PO IO CBIAYNIN Ty’Ke By3bKe PO3YMIHHS TOHATTS <«/XKepeJa IpaBay,
TEKCTYasi3M sIK OCHOBHUH Mi/IXi/T 10 IOPUANIHOTO TAYMAYEHHSI, a TAKOK BUCOKUHN CTYIHD abCTpaKIiii
OPUAMYHOI TyMKN. 3HAIOMCTBO TTOJIBCHKOI CY/IOBOI CHCTEMU 3 €BPONEHCHKIM ITPABOM Ha eTarli iHTe-
TPaIiifHOTO TIPOIIeCy AO3BOJINJIO TIEPEHTH Bif hopMaTi3aMy Ta JOTMATH3MY B CY/IOBOMY JHCKYPCi 710
TIPO30pOCTi Ta peamiamy [34].

ISSN 2414-990X. Problems of legality. 2022. Issue 159 11



Jlomaka B. C. [Ipasosa Kys1ibmypa cychisibCmed 8 yMos8adx €8ponelicbKoi iHmezpayii

peasi3yeThes 3a JIOTIOMOTOI0 «KOHCTUTYIIiTHOTO» TipaBa €C, periaMeHTiB, TupeK-
THUB, TIPEIEJEHTHOTO Ta «M SIKOrO» TpaBa €Bpocoiosy’.

[To-TpeTe, 11e pismbHicTh Hacamtiepen €C, a Takoxxk Paagu €Bpornu Ta iHINMX €BPO-
MeiicbKUX opraHizalliii y paMKax pi3HUX MepesK, CUCTeM TPEHIHTIB, PEHTUHTIB,
iH(dOopMaIiifHUX TOPTaJiB TOMIO.

Ilpasoea kyavmypa — 6usHauaNvHUl YUHHUK PO3GUMKY NPABOGUX CUCHEM

L. Rosen 3asHauyae, 110 IIpaBoBa CHCTeMa CYCILIbCTBA BigoOpaskae Horo ¢yH-
JlaMeHTaJIbHI IIIHHOCTI Ta loro HopMaTuBHUN nopsaok [38]. IIpaBoBa cucrtema
3aBX/M (POPMYETHCS 1 PO3BUBAETHCS BIIMTOBIAHO 0 YiTKO BU3HAYEHOTO, BijI-
MIiHHOIO €110co0y MMCJIEHHS 1 MICTUTh «HEe3BiAHI BiMIHHI CIIOCOOM IIPABOBOIO
cupuitaaTTs npasay |39, c. 145]. [Ipu ibomy mpaBo, nogae C. Geertz, He mpocTo
KOHCTHUTYIOE COIIaIbHY PeasbHICTh, a i BijoOpaskae TeBHi ieaji CIipaBeIInBOCTi
[40]. J. Richland, y cBoio uepry, 3Beprae yBary Ha Te, 10 [IPaBO CJIYTYE IEBHOIO
izeosioriero, BOYZOBaHOIO B HOPMATUBHY €IicTeMOJIOTii0. Taka i/1e010rist MoXKe
3 4acoM TpaHC(POPMYBATHUCS Yyepe3 B3AEMOKOHCTUTYIOUY 10 3 iHIITUMU CBITOTJIS-
pamu [41]. OgHak pesysbraT Takoro BILIMBY € HellepeabadyyBaHUM caMe TOMY,
1m0 0OYMOBJIEHNI PiBHEM TIPABOBOI KYJBTYPH 1 MPaBOBOI CBIIOMOCTI HE TLIbKH
CYCIIJTbCTBA, a 1 TPAaBHUKIB, HAcCAaMIIepes CY/I/IiB, YYeHUX Ta BUKJIAA4iB 3aKJIAiB
BUIIOI OCBITH I0PUANYHOTO TIPOGIJIIo, a TaKOXK 3aKOHOAaBIiB2 [Ipu 1nbomy ciif
3BajKaTU HA Te, MO CITLJIBHI i/1el Ta OUiKyBaHHS MO0 MpaBa OyayTh HANCHIbHI-
HMIMMK MiK TUMHU, XTO B3a€MO/Ii€ HaityacTinie (FOpUCTH, TepeaycimM cyui’, 3aKo-
HO/IABIIi, HAYKOBI[i-[IPABHUKH, BUKJIa[adi-IIPABHUKN ), TO/I SIK BOHM CJIa0IIal0Th 31
3MEHIIEHHSIM CTYTIeHsI B3a€MOIii, TIOKM, HAPEITi, He OyAyTh MOBHICTIO BTPav€eHi.
Y 11bOMy 3B’sI3Ky BaKJIMBO, a0 CIIJIbHOTA TIPABHUKIB, SIKi € HOCISIMU BHYTPIIII-
HbOI TIPABOBOI KYJIbTYPHU, HEe BUITyCKaJa 3 TOJd 30py CTaH 30BHIITHBOI 1TPaBOBOI
KyabTypu (y TEpMiHOJIOTIT BITYM3HSIHOI Teopii IpaBa — Ile MacoBa TOBCSIKIEHHA
MpaBOBa KyJBTypa), sika 3[e0LIBITOro (hOPMYETHCS i/l BIUTMBOM IUCKYCil PO
IpaBo B 3acob6ax MacoBoi iHdopMaliii, HoOyTOBUX Po3MOB Jiozeil Toio. Ile Bax-

! IpuuwHm, Po3BUTOK i HACTIAKM €Bporeisarii B paMKaxX OHIET 3 rajyseil mpaBa — €KOJOTITHOTO
mpaBa — PO3TJAHYIN B cBoint mpatti 1. fkosiok, I. AricimoBa ta O. Tparaiok [37].

Tak, 1o kinmg XIX ¢T. CKaHAMHABCHKI e€PKaBU M 3HAYHY MOBHY HOJAIOHICTD, ajie He MaJi 3arajib-
HUX IHCTUTYTIB, 3aTa/IbHOI IOPUIMYHOI MOBH i, 110 HaliBa)K/IMBille, He OYJI0 3arajbHOI IPABOBOI IPO-
neaypu. [Ipore 6ymu cchopMoBaHi aHATOTIYHI TOMITHYHI Ta TPABOBI CHCTEMHU BHACTIMIOK GakaHHs;I
CTBOPUTH HOPAUYHY IIPABOBY KyJbrypy. [Ipuuomy BUpilIasbHy poJib Bigirpanu CKaHANHABChKI 360pH
1opucTis [42].

Hanpukiaz, crisikyBaHHs MiK CyIAMK B Ipolieci poboTu, 3ycTpiui 3 npeacTaBHruKaMy Buiol ksa-
midikamiitHoi xoMicii cyamis, 3ycTpivi cyaniB Koncturymiitnoro Cymy Ykpaidnu 3 mpe/cTaBHUKAMU
€BponeiichbKoTO CYAy 3 TpaB JoanHn, KoHcynsTatnBHOI pamn eBporneiicbkux cyanis un Cymy crpa-
BezmmBOCTI €Bporeiicbkoro Corozy, yuacTs y mopiuanomy CymoBomy dopymi ta [Ilopiunomy miskHa-
pomHOMYy (opyMi 3 TTPaKTUKN EBPOTEHCHKOTO CyMy 3 TIPaB JIOAMHHI — I1i Ta iHII 3aXOAM HA Pi3HUX
PIBHSX CIIPUSIOTH CTBOPEHHIO CIIJIBHUX ifielf Ta O9iKyBaHb BiJ IpaBa.

o

w
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JINBO, OCKIJIbKU ICHYIOTh BUIIQJIKU, KOJIM BUCOKA BHYTPIIIHS TPABOBa KYJBTypa
MOEHYETHCS 3 HU3bKOIO 30BHINIHBOIO TTPAaBOBOIO KyabTypoto. Tak, Hopseris mae
O/IVH 13 HAKpaIlUX PEUTHUHTIB y CBITI IIOJI0 3aXUCTY BEPXOBEHCTBA ITPaBa, O/THAK,
Beecsitniit mpoekt mpaBocyaas (2011) ycraHoBus, 1o KpaiHa Ma€e mpobJeMu,
HAIPUKJIA/, i3 TapaHTYBAaHHAM JOCTYITY JI0 TTPABOCYIS I €THIYHUX MEHITUH
Ta/a60 immirpanTis [43]. Caig Takoxk mam’sTaTH, 110 KyJbTypa CYyAOYMHCTBA
KpaiH, gKi nepeabadaioTh 3aaydeHHs HelpodecioHamiB (IPUCSKHNX ), (hOpMY-
€ThC TIi/1 BIUIMBOM B3a€MOJIIT TaKUX OCI0 3 i7IessMK Ta OYiKyBaHHSIMU IO/I0 TIPaBa,
SIKi TIAHYIOTb Y CYCIILJIBCTBI B I[iJIOMY.

Ha nymky 1. dAKoBIOKa, «BUCOKMI PiBEHb MPABOBOI KyJIbTYPU BU3HAYA€ HAYKOBO
0OTpyHTOBaHE 3aKOHOABCTBO, SIKe XapaKTePU3y€e [eMOKPATHYHA i TyMaHiCTUYHA
CIIPSIMOBAHICTD, CIPaBEJUBICTD, BiICYTHICTD MPOTraJuH, BHYTPIIIHIX cylepey-
HOCTEH Ta HEOJHO3HAYHWX IPUINCIB, BUKOPUCTAHHS ONTUMAJbHUX METO/IB
peryJIioBaHHS IMPABOBIIHOCKH TOIIO. | HaBNaKu, HAgBHICTb 3aKOHIB, SIKI HE MAIOTh
MIPABOBOTO XapaKTepy, 3aCTapiiX HOPM Ta HOPM, IO TIOPYIIYIOTH ab0 0OMEKY-
I0Th ITpaBa i CBOOOIN TPOMAJISTH, 3aKPITLUIIOI0Th CBABILILIS JAE€PKaBH, CBiT4aTh PO
HU3bKHUII PiBEHb NPaBOBOI KyJbsTypus» [22, c. 52]. Came mpaBoBa KyJbTypa, SIK
sayBaxxye O. MakeeBa, Bifirpa€e mpoBiJHY poJib y po30ya0Bi IIPaBOBOI A€pKaBH,
OCKIJIbKM BOHA TICHO TOB’sI3aHa 3 ycCiMa CTPYKTYPHUMU eJIeMEHTaMU ITPAaBOBOI
cucremu, (OPMyBaHHSIM MPaBOCBIZOMOCTI TPOMa/IsiH, OGaueHHSIM JepP/KaBU SIK
CYBEPEHHOI, IeMOKPAaTUYHOI Ta He3aJeKHOI, YCBIIOMJIECHHSAM B3a€EMO3B’I3KY
nmpaBa Ta 3aKoHy [44, c. 66].

Y nepskaBax, siki IpartiTe HAOyTH YIEHCTBA B IHTErPAiHOMY MisKIE€P/KABHOMY
o0’ennanni, 3o0kpema €pporneiicbkomy Co0I03i, MEXaHI3M PO3BUTKY MPaBOBOI
KYyJIGTYPU TIOBHHEH TepedadaTi TaKOXK YIAOCKOHATEHHST 3aKOHOIABCTBA YKpalH!
HIJISIXOM TIPUBEIeHHS 0ro y BiAOBIAHICTD /10 aquis comunitar. 3TifiHO 3 YT0/1010
po acortiaiiifo [45], aganraiiiss 3akoHOaBCTBA YKpainu 10 3akoHogaBctBa €C
noJisirae 'y 36JIMKeHHI HalliOHAIBHOTO 3aKOHO/IABCTBA i3 €BPOIEHCHKIM IPABOBIM
HOPSKOM, 1[0 320€311€4UTh PO3BUTOK MOJITHYHOI, i [IPUEMHUIIBKOI, COIiaIbHOI
Ta KyJbTYPHOI aKTUBHOCTI TPOMa/isiH YKpaiHU, eKOHOMIYHUI PO3BUTOK J1€p-
’KaBM, 3pOCTAHHS PiBHA KUTTS HaceseHHs. CaMe TOMY aKTyaJbHUM 3aBJaHHSAM
BITYM3HAHOL I0PUNYHOI HAYKH, 110 MAa€ TaKOK Barome 3HAYeHH JJI IPAKTUKN
JIeP>KaBOTBOPEHHS, € JIOCJII/PKEHHS TIPaBOBO1 IPUPOIM a/lariTallii 3aKOHO/IaBCTBA
Ykpainu 10 3akoHonaBctBa €C Ta BHECEHHS BiJMOBIAHUX MPOIMO3UIIIH MO0
YZIOCKOHAJIEHHST 3aKOHO/IaBCTBAa YKpainu [46, c. 14].

Honammas npaeoeoi kyavmypu

¥ cyuacHiii 3araJibHOTEOPETUYHIN I0PUCTIPY/IEHIIIl TIpaBOBa KyJIbTypa iHTEpPIIPeTy-
€TBCS He JINIIE K OKPEeMUil eJIeMEeHT IIPaBOBOI CUCTEMHU — TIOCTYIIOBO (DOPMYETHCS
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HOBUI IMCKYPC TIPABOBOI KYJIBTYPU, SKUM OXOILTIOIOTHCS aHTPOIOJIOTYHI, TepMe-
HEBTUYHI, aKCIOJIOTIUHI Ta iHII acnekTu 1boro ¢enomeny. [lomnpu 11e 3anuiia-
E€THCST BIIKPHUTOIO TIPOOJIEMa POSKPUTTST CYTHOCTI 1paBoBoi Kyabrypu [20, c. 230].

L. Friedman OyB mepuium, XT0 oXapaKTepu3yBaB 3MiCT TIPABOBOI KYJIBTYPH SIK
«Mepeky IIHHOCTeH 1 CTaBJeHb, 110 CTOCYIOThCS TIpaBa, sSIKa BU3HAYA€, KOJIU,
YOMY 1 Jie JIIOAN 3BePTAIOThCs 10 3aKOHY UM ypsiny abo BigBepraothes» [3]. Ile
BU3HAYEHHS CTAJIO PENPe3eHTAaTUBHUM JIJI4 11101 TPAJuILil JOCTIKEHb TTPAaBOBO1
KYJIBTYPH, JIe aKI[eHT POOUTHhCS Ha MEHTAJITET 1 Ha Te, 10 MU MOKEMO Ha3BaTH
izessMu Ta odikyBaHHSMHM 110/10 1paBa [47]. J. @. Sunde, y cBolo uepry, TpakTye
MIPaBOBY KYJIBTYPY £K ijiei Ta O4iKyBaHHS CTOCOBHO IIpaBa, peasi3oBaHi 1HCTHU-
TYHIMHUMU TIpakTuKaMu [42]. AKIIeHT caMe Ha TaKiil MOCJIiJJOBHOCTI BiIpi3HSIE
nosuttio J. @. Sunde Bix TpakryBanus J. Bell, sxkuit BBakae, 1o incturytiitai
CUCTEMU Ta TPAKTUKH TepeayioTh ixesm [48, c. 7]. Ha o6ymoBeHicTh MpaBoBOi
KYJIBTYPU CUCTEMOIO ITPaBOBUX I[IHHOCTEN YKa3yloTb 1 yKpaiHCbKi aBTOpH [49,
c. 64].

[locuTh mommMpeHUM y BiTUYM3HSAHIN Teopii mpaBa € MiAXi, KWW MPOTOHYE
PO3TJISA TTPABOBOI KYJIBTYPH SIK HEBiJl €MHOI CKJIQJIOBOI 3arajbHOI HAIlIOHAJIBHOI
KyasTypu [50], 1110 CTAaHOBUTDH CHCTEMY MTPABOBUX IIIHHOCTEH, sIKi BiJIIIOBIIAlOTH
PIBHIO JIOCSATHYTOTO CYCIIJIbCTBOM TIPABOBOTO TPOTPECY Ta BiOOPaKalOTh CTaH
cBoboaK ocobu, iHIII HalBaK/IMBIII colliaibHI IHHOCTI y 1paBoBiil hopmi [51,
c. 17].

I3 GibIl MHUPOKUX MO3WINN AR 10 BU3HAYEHHS IIPaBOBOI KYJIbTYPHU
[O. burak Ta I. AKOBIOK, 1i/i KOO BOHU PO3YMIIOTh «CHUCTEMY TTO3UTHUBHUX
MPOSIBIB ITPABOBOI JiHCHOCTI, 1[0 KOHIEHTPYE B €OOI JOCATHEHHS IOPUANYHOL
HayKH 1 IpakTUKKU. Bona BUCTyna€ BHyTPILIHBOIO [yXOBHOIO CTOPOHOIO I1PABOBOI
CUCTEMU 1 IIPOHU3YE MPABOCBI/IOMICTb, ITPABO, TPABOBITHOCUHU, 3aKOHHICTD 1 TIpa-
BOIIOPSIZIOK, TIPABOTBOPYY, MPABO3aCTOCOBHY Ta iHII BUIU TTPABOBOI MiITbHOCTI»
[12, c. 5]. Bkaszanoro migxo/y AOTPUMYIOThCS i iesiKi 3axiaui pocaignuku. Tax,
R. Michael zasnauae, 1o npaBoBa KyJ/IsTypa 3HAXOAUTHCS MizK IPABOM Ta KYyJIbTY-
POIO, TIPUUYOMY 3 HEYITKMMHU MesKaMi B 000X HalpsiMKaX. BoHa € THM KyJIbTypHUM
TJIOM IIPaBa, IKUIA CTBOPIOE MIPABO i SKMiT HeOOXIAHUI U1 HAaJlaHHS CEHCY 3aKOHY,
BKJIIOYAE POJIb 1IPaBa y CYCIJIBCTBI, POJib PI3HUX IIPABOBUX JIXKepeJi, TOBHOBA-
JKeHHs pisHuX cy0’eKTiB Ta iHCTUTYTIB TOIIO [52].

OKpiM IHCKYCilt HABKOJIO BU3HAYEHHS TTOHSATTS TIPABOBOI KYJIBTYPH, AOCTiTHUKN
He iy Th 3rOAN TaKOXK 3 MUTAHHS MIOZI0 CTPYKTYPH I[HOTO TIPABOBOTO SIBUIIA.
Crin 3a3HaUMTH, 1O TIIXOU 10 CTPYKTYPH MPABOBOI KYJIbTYPHU IPEICTAaBHUKIB
3axi/[HOI TTPABOBOI JYMKH BiJIPI3HAIOTHCS BiJl MiIXO/IB BITYM3HSIHUX aBTOPIB.
Tak, M. van Hoecke Ta M. Warrington po3kpuBaroTh Iie MOHSITTS Yepe3 Taki
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eJIeMEeHTH: TIPaBa; IIPABOBI JKepeJia; TPaBOBI METO/IM; apryMeHTallis; JerTiTUMallis
Ta izeosorisa [30].

J. @. Sunde, y cBotO uepry, MPOTMOHYE BHOKPEMJIIOBATH Y CTPYKTYPi IIPaBOBOI
KYyJBTYPU IHCTUTYIIIHY Ta iHTEJeKTyaJbHY CKJIAJ0Bi, @ TAKOXK IITICTh €JIeMEHTIB,
SIKI B CYKYITHOCTI CTAHOBJISITb MOJIE/Tb TTPABOBOI KyJIBTYpU. 1O IHCTUTYIIIHOI CKJIa-
JIOBOI TTPABOBOI KyJIBTYpU (MOBa iijie TIPO IHCTUTYTH, B IKUX MTPAaBO (DOPMYETHCA
3a JIOTIOMOTOI0 Pi3HUX MPAKTUK (CY/0BUX pillleHb Ta 3aKOHO/IABCTBA)) JIOCJIiTHIK
Bi/IHOCUTD /IBa eJleMeHTH: BUPileHHs. KOHQJIIKTIB 1 CTBOPEHHSI HOPMH; /10 iHTe-
JIEKTYAJIbHOI CKJIa/10BO1 (if1el Ta OYiKyBaHHS 1I0/I0 TIPaBa, sIKi BIUIUBAIOTH HA Pi3HI
IIPAKTUKH, 1110 GOPMYIOTH IIPABO): i/Ief0 CITPaBe/IITMBOCTI; TPABOBUI MeTO/, TIpode-
cloHasi3aIlio Ta iHTepHAIIOHAI3aIli 0. APIryMEHTYI0UN CBOIO 1M03HuIlio, J. @. Sunde
3a3Hayae, 1110 CY/I0Bl pillleHHS Ta 3aKOHO/JABCTBO YXBAJIOIOTLCS BIJIIOBIAHO /10
VABJIEHDb IIPO CIIPaBeJJINBICTb, PIBHICTb 1 YECHICTb; BOHU CYIPOBO/XKYIOTHCS
[IPaBOBUM METOJIOM, sIKWil 3a6e31euye BiIlIOBiZHICTh 3aCTOCOBYBAHOTO IIPaBa
BKa3aHUM i/essM Ta OUiKyBaHHSIM. Te, 1110 BBA)KAETHCS CIIPABE/JIMBUM 1 YECHUM,
MO3Ke BiJIpi3HATHCSA Y TOTJIs1aX 1podeciiiHuX I0pUCTiB 1 HerpodecioHamiB, OTKe,
piBeHb TIpodecioHasizalii MpaBOBOi CUCTEMHW MAa€ Ba)KJIMBe 3HAYEHHS JIJIST TOTO,
SAKUMU OYyTh ijei Ta OYiKyBaHHS 100 MpaBa. MiKHAPOAHMII BILUIMB Ha IIPABO
TaKOK [TO3HAYAETHCS HA YABJIEHHI Ta OUiKyBaHHI IIOJIO 11paBa, 3HAYUTD, € OJTHUM
i3 TIPaBOKYJIBTYPHUX €JIEMEHTIB iHTeIeKTyaIbHOI CTPYKTYpH [42, ¢. 53; 53].

IIpob6niema 3imxnenns i 30auUNCEHHA NPABOBUX KYJdbmyp Y KoOHmexcmi
JIH2GICMUMHUX NUMAHb

[TpaBo €sporneiicbroro Coi03y MPaKTUKYETHCA IOPUCTAMU JIepsKaB-UJeHiB, ande-
peHIlifioBaHa OCBiTa Ta JIOCBiJI IKUX 3yMOBJIEHI HAIlIOHAJIbHUM 3aKOHO/IABCTBOM 1
BIUITMBATUMYTh Ha iXHIO KOHIeNTyasisario npasa €C. /[y Toro mob momoaatu
el JIeriTuMi3M, IOPUCTA MTOBUHHI HAaBYUTUCI MUCJIUTU HEHTPAJIbHUMU MeTa-
kateropissmu €C, 1m0 IpyHTYIOTbCS Ha IpaBoBiil KyasTypi €C i gaoTh 3Mory
3abe3neunTy €IUHy KoHIenTyamizamiio npasa €C [54, c. 19; 55, c. 28].

I[TpaBoBa Kysbrypa €Bporneiicbkoro Coiosy mocrae yepes nepekyiaj K riopumaHuit
Ha/IHAIlIOHAJIbHUI 3araJlbHOEBPOIIECHKUIT KOHCTPYKT 13 B3AaEMHOIO 3aJI€sKHICTIO
BiJI HAIIIOHAJIBHUX IPaBOBUX KyJbTyp. CrinbHa Kyasrypa €C IpyHTYETHCS Ha
MEPBUHHMUX TEKCTaX JOTOBOPIB, sIKi 0OTOBOPIOIOTHCS Ta TAMUCYIOTHCS JeprKa-
Bamu-uieHamu [56]. Ilpu npomy, sk 3asnavaioth V. Sosoni ta L. Biel, neperun
npaBa Ta MOBU B KOoHTeKcTi €C Bij3HAYa€ThCS HAA3BUYANHOIO CKJIQJHICTIO HA
TEOPETUYHOMY, METOI0JIOTIYHOMY, TIPOIE/lyPHOMY, MOJITUYHOMY Ta MPaKTUY-
HOMY PiBHSX' i CTBOPIOE JKUBUJIbHE CEPEIOBUIIE JIJIsI TTAPAJOKCiB, KOMIIPOMICIB

! He cuiig 3a0yBati, 1110 MOBHE PO3MaiTTsi €EBPOIM € «HEBiI'€MHOI0 YACTHHOIO €BPOINENCHKOT KYJIBTYP-
HOI 1IEHTUYHOCTI»; «OCHOBHOIO IIHHICTIO»; «6a30BuM tputiunom €C» [57].
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1 HANpPy>KeHOCTi, 30KpeMa 1110/[0 B3a€EMO/Iii HA/[HAI[IOHAJIbHUX 1 HAIlIOHATbHUX
esiemeHTiB. CJTi/I MOTOAUTHCS 3 YKa3aHUMU aBTOPAMK B TOMY, IO TTOsIBa TiOPUIHOI
Ha[HAI[IOHATIBHOI TIPaBoBOi Kyabrypr €C € pe3ysbraTroM 6araToCTyIIeHEBOTO OTI0-
cepeikyBaHHS Ta (pisbTparlii mpaBa yepe3 yucseHHi odiiiiiai MmoBu €C, a Takox
MOB’sI3aHi 3 HUMM HaIlloHAJIBHI MPaBoBi Kyabrypu [58, c. 1-2].

Ha aymky J. Bell, mpaBo — 1ie 1ock 6isiblie, Hisk MPOCTO CHCTEMa MPABUJ YN
npaBoBux ctanaaprtis. Lli nmpaBuia Ail0Th y KOHTEKCTI iHCTUTYTIB, TTpodeciit Ta
IIHHOCTEH, IKi pa3oM yTBOPIOIOTH «IIPaBOBY KyJbTypy» [48]. XapakTepusyioTb
IPaBOBY KYJBTYPY TaKOXK sIK «IIpaBo B fii» [94, c. 10].

IcTopig HeogHOPA30BO O0BOIMIA, HABITH AKIINO MUCAHI 3aKOHU BUTJIGIATUMYTh
TaK caMo, SIK i 3aKOHU KpaiHW-eKCIopTepa, Te, Ik BOHU OyAyTh PO3YMITHCS
i 3aCTOCOBYBATHCST KPAiHOIO-IMIIOPTEPOM, GE3TTOCEPEHBO 3AJIEKUTD BiJl TPABOBOTO
it KysbTypHOTO (hoHY 1Ii€l Kpainu [59, c. 34—39], ajzke KyJAbTYpHUIT BUMIP ITpaBa
CKJIAIAETBCA 3 MOJIeJiell TAyMadeHHsI Ta TTOBeJIHKOBUX PYTUH 1100 1pasa [60].
F. S. C. Northrop 3 1mporo mpuBoay mornepeKas: «...[IPU BIPOBAKEHHI iHO3eM-
HUX TIPABOBUX i MOJITUYHUX HOPM y OY/Ib-sIKe CYCILIBCTBO I1i HOPMU CTaHYTh
e(DeKTUBHUMU 1 TPUKUBYTHCA JIUIIE B TOMY BUTIAJIKY, SIKIIO BOHU BKIIOUYATUMYTh
MIPUHANMHI YacTUHY HOPM 1 (istocodii piTHOTO CYCIIIbCTBAY, 1 «1le 03HAYAE, 1110
HUHIIIHS MPAKTUKA HAaB'I3yBaHHS CYTO 3aXi/[HUX CBITCHKHUX IMPABOBUX 1 MOITHY-
HUX crcTeM appUKaHCHhKUM, OJIM3bKOCXIIHUM 1 a3iaTChbKUM CyCHijJibcTBaM 6e3
BKJIIOYEHHS B 11l CUCTEMU MMPUHANMHI JeIKUX OCHOBHUX (haKTOPIB TPAAUIIHOL
dinocodii kMBOTO MpaBa MicCIleBUX JIIO/IE, IBUJIIE 32 BCe, CKIHUUTHCS TPOBa-

oM> [61, c. 657—658].

PosBuBatoun 1o aymky, B. Beveridge ta U. Kischel 3Beprators yBary Ha 38’s130k
Mi’K MOBaMHM Ta ITPAaBOBUMHU cucTeMaMu (SIK BiZIOMO, MOBa € TIOTEHITIHHUM MOCTOM
MiK TIPaBOBUMH KYJIBTYPaMi), a TaKOK IMPOOJIeMH, SIKi MOCTAIOTh TPU CIIPoOi
nepekyIay I0pUANYHIX JOKYMEHTIB 3 o/iHiel MoBH Ha inmty [59, c. 102—136; 62].
[ mpobsiema 3 yCi€io TOCTPOTOIO TIOCTAA TePe]l IPUCTaMU-TIpodecioHataMu
i TopuctamMu-HayKoBIgMu 3 cepeaunn 1970-x pp. y 3B’43Ky i3 BcTynom Besu-
kol bputanii 1o ckmamxy €BponeiicbKuX CIiBTOBApuCTB. Po3rouyaBcs mpoiec
rapMOHi3allii MizK JBOMa IIPAaBOBUMMU CiM’SIMM, IIPUYOMY 32 OCHOBY OYJIO B3SITO
TOJIOBHUM YMHOM KOMILJIEKC 3araJibHOEBPONENCHKUX MPUHIIAIIB 1 IIIHHOCTEH,
KU (popMyBaBCst i pO3BUBABCS MPOTSTOM JIBA/IISATH POKIB Y MeKaX pOMaHO-Tep-
MaHCBKOI ITPABOBOI CiM'1, 30KpeMa TIiji BILIMBOM (DPAHITy3bKO1 ITPABOBOI TPAUIILII.

3abe3redeHHsT TOYHOTO IOPUANYHOTO TepekiIaay 3 (paHIly3bKoi (MOBa OpPHUTi-
HaJly) Ha aHIJIIIChbKY MOBY (MOBY TIepeKJaly) CTal0 «HAWBUIIUM JIIHTBICTUYHUM
BUKJIMKOM», OCKIJIBKU TI€PEKIajl IOPUINYHUX TEKCTIiB 3aBKIK MoTpedye Oisbiie
yacy ¥ HaBUYOK 1 BIH KOIITYE JOPOXKYe, JKe I0PUNYHA MOBA € KOMYHIKAIIE€I0
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CIeIIaTbHOTO MPU3HAUYEeHHS MiXK (DaxiBISIMU, TUM CAMUM BUKJIIOUAIOUYU KOMYHi-
KaIfifo MiK IOpUCTaMu Ta HeIOpucTaMu (aHAJIOTiYHA CUTYAIlisl Ma€ Miclle B Me/lN-
nuHi)) [63, c. 177]. 3poctanus KiJibKOCTi OMilliiTHIX MOB JIUIIEe HAIaJI0 TOCTPOTH
it mpobsemi: TeHepaabHUN AUPEKTOpAT 3 MUTaHb Tepekaaxy €BporeiicbKol
Kowmicii Hamiuye choromni 6m3bk0 2200 ocib, a mopiuHi BUTpaTH Ha HOTO yTPH-
MaHHsI CTaHOBJIATH 541 MuiH €Bpo |64, c. 36].

OueBuHO, 110 TIEPeKJIaay IOPUIMYHIX TEKCTIB Ma€ OyTH BUCOKOKBati(hikoBa-
HUM CIEIialicToM sIK Y rajysi JiHrBiCTUKH, Tak i mpasa [69, c. 4]. Kpim Toro, st
KPaIoro PO3yMiHHS IOPUIMYHUX TEPMIiHIB i TIOHATD, & TAKOK KOHTEKCTY, B IKOMY
iX BJKHUTO, TTOTPiOHA 06pa 00I3HAHICTD MepeKIajadya y TOHKOIIAX MPaBOBUX CHC-
TeM 000X KpaiH abo HaBiTh MPABOBUX CiMEid, 10 IKUX BOHU HAJI€KaTh, JJIST TOTO,
11100 3pO3YMITH IOPUINYHI TEPMIHN Ta TOHSATTS, 10 MICTATHCS Y BUXiJHOMY T€K-
CTi, Ta TIepeaTu X HAOIIbIT 3PO3YMIION i TOYHOIO MOBOIO JIJIST YNTAYIB TEKCTY
nepeksany. [Ipu 1ipomy niepeksiazay moBUHeH 3BayKaTH TaKOX Ha Te, 110 IIPaBOBi
MOHSTTS] MalOTh TIEBHUN CTYIiHb HeCTaOITbHOCTI, OCKIIBKN IOPUANYHI TEPMiHM
MOXYTh HaOyBaTh Pi3HUX 3MICTOBUX 3HAYeHD i3 TIMHOM Yacy (BiOyBaeThCs
MO/IepHi3alligd PUINIHOI TePMIHOJIOTI1), a/lke HallilOHaJbHI MPaBOBI CUCTEMU
MOCTIAHO PO3BUBAIOTHCSI.

[Opunnyna TepmMiHOJOTIS BapilOETbCS BiJl KpaiHU /10 KpalHU, 3aIUINIAIOYNUCH
crenndivyHOIO s KOKHOTO CYCIIIbCTBA, sike OYJI0 3aCHOBaHe Ha Pi3HUX COIIIO-
KYJIBTYPHUX eJIeMeHTaX, 30KpeMa Pi3HUX MPABOBUX TPAAMITISX, CTUISIX MUCJTEHHS,
i71e0JI0TisIX, KOHIEMIiIX, IOPUANYHUX TeXHIKax Tomo'. Sk HaCTiIOK, I0PUAMIHI
TePMiHU He MOKHA aBTOMAaTUYHO IEPEHOCUTH 3 OJIHIET TTPABOBOI CUCTEMHU B THIITY.
Y 11bOMY 3B’sI3Ky MMOCTAE TMUTAHHS 100 TOTPUMAHHS «OyKBU» a00 «IyXy» TeK-
CTY MOBOIO OPHUTIHAJY, a OT/Ke, BUOOPY PI3HUX METOMOJIOTIN Ta THITY TepeKIaLy
fopuanaHoro tekcty [39, c. 147—154].

[IlonpaBa, icHy€e aibrepHaTUBA — BUKOPUCTAHHS IOPUIMYHOL aHTJIIICBKOI MOBU
IpU YKJIaJaHHI MiZKHAPOAHUX IIPABOBUX JOKYMeHTIiB. Ileil 1muisax HauebTo CTBO-
pro€ pobIeMH THIITOTO TIOPSIIKY — IOPUAMYHA aHTJIiChKa MOBA TiCHO MOB’sI3aHa
3 CUCTEMOIO 3aTraJbHOTO MIPaBa, IPUYOMY TakK, 110 IOPUCTOBI, KNI He € (axiBiieM
y TajIysi 3arajJibHOro IpaBa, BasKKO 3p0O3yMiTu ii abo 3p0o3yMiTH Tak camo, sK
1ie 3poOUB OU I0PUCT, SIKUH CIIEiami3y€eThCsl Ha KOHTUHEHTAIbHOMY TIpaBi [59,
c. 102—136; 62]. Ha icuyBanns 1iiei mpobsemu Bkasysas 1e M. Bebep, sxuii
aKIEHTYBaB yBary Ha 3HAYHMUX KYJBTYPHUX BIIMIHHOCTSIX BCEpeAMHI 3aXiIHOTO
mpaBa, 0cOOJMBO MiX IUBIIBHUM i 3araabHUM TpaBoM. Ilompu 1ii mpobiemu,

!SIk BizOMO, BiIMIHHICTD MiXK TIPAaBOM i CIIPABEJIUBICTIO € ICTOTHOIO B aHTJIIICbKOMY IpaBi, ajne He
Ma€ aHaJIoTa B POMaHO-TepPMAHCHKIiN MTPaBOBill ciM'1. [HIIMM MPUKIAI0M € ANXOTOMIST MK TIPUBATHUM
i myGJIiyHUM TIPaBOM, KA BJACTHBA KOHTHMHEHTAJIbHOMY IPaBY, TOAI K AJIs aHIJIHCHKOTO MpaBa Iis
KOHIIEIIIIisl € BIZIHOCHO HOBOIO i Ma€ 0OMeKeHe BUKOPUCTAHHS,
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nountatoun 3 2006 p. 3HayHa YaCTHUHA JIOKYMEHTIB iICHYE JIMIIIe OCHOBHOIO I1PO-
11ecyaJbHOIO MOBOIO — aHTJIIMCHKOIO, sIKa 3aMiHWJIA B IMili poJsii (hpaHITy3bKY.

Onniero 3 iepeBar BUKOPUCTAHHS IOPUANYHOI aHTJIICHhKOI MOBHU JIJIsI BUPQYKEHHS
npaBa €C € Te, 1110 BOHA € KOPUCHUM 1HCTPYMEHTOM JIJIsl IPOCYBAHHS MTPABOBOI
kyasrypu €C Ta eaunoro tiaymadenns npasa €C [54, c. 20]. Anrmiiicbka MoBa
cTajla OCHOBHOIO MOBOTO Ha €Talli TiArOTOBKK 3aKOHOIPOEKTIB (TaK, MPUOIN3HO
95 % 3aKOHOJABCTBA, MPUNHSATOTO B PaMKaX IMPOIEAYPH CIIBHOTO YXBaJIEHHS
pillieHb, BUKJIAIEHO aHTJIIChKOI0 MOBOIO). CJTi/l 3a3HAYNTH, 1110 3aKOHOAABCTBO HE
TiJIbKY BUKJIaJIeHO aHTJIIChKOIO, a I 3a3BMYail BOHO 0OTOBOPIOETHCS, BUBYAETHCS
Ta TePerysiIaEThes 1ielo MoBoto. OTKe, aHTIifichka MOBa ctaja fe-(akro lingua
franca €spomneiicbkoro Coio3dy, sIKUil TOCTYIIOBO 3MilllyBaBcsi B OiK «OZHOMOB-

HOCTi» [94; 57; 66].

OueBuHO, mo noaitTnka €C mo10 IHCTUTYIIITHOT 6GaraTOMOBHOCTI MiCTUTDh PO3-
GIKHOCTI Mi’K HOPMATHUBHO 3aKPilJieHUM (pyHIaMeHTaJIbHUM TIPUHITUIIOM Ta HOTo
MPaKTUYHUM BTifleHHsIM. Taka mosituka modana ¢popmysatucst y 1958 p., koau
6ysio mpuitasito nmepumii permamert 1/1958/€EC [67], mo BU3HAYNUB YOTHPH
odiriitai Ta po6oui MOBI EBPOIEICHKUX CIIIBTOBAPUCTB: AaTChKY, (DpaHIIy3bKY,
HiMelbKy Ta iTamiiicbky. ChoromHi Takux MoB 24, npu Tomy, 1m0 B €C icHye
80 perioHaJbHUX MOB.

Jlng rpomansgn €C 3anpoBa/izKeHO TTporpamy-Tepeksiagada, ska Braodae 1 MiH
CJIiB Ta CTaJIUX BUPA3iB 3 ycix odiniitnux Mo Esporieiicbkoro Coiody. 3a jo1o-
MOroio Ii€i mporpamu rpomazsain €C MOKYTh mepekaacT Oyab-akuil opimiiHumii
JIOKYMEHT PiZIHOI0 oMY MOBOIO. BaxiuBum HampssMoM MoBHOI moJriTuku €C
€ mosrituka y cepi HaByanHs inozemunx Mo (Language Learning Policies), sika
clripusi€ SIKiCHII MOBHIiH MmiAroToBIli HaceseHHs1 €Bpomnelicbkoro Cotozy. Takuii
JOCBi TOTpeOy€e peTeIbHOTO BUBYEHHS M 3allPOBA/KEHHS B YKpaiHi 3 OrJsity

OO060B’sI3K0BUM JIJIsI TIepekJIaay Ha Bci odiriiini MoBu € 3akoHnomaBcTBO €C.
CrocoBno aisgnbHocTi iHcTuTylil €C, TO BOHM caMOCTIIHO BU3HAYAIOTh I
cebe MOBU KomyHikamii 151 BHyTpinHix motpebd. Tak, €sporeiicbka Kowmicis
BUKOPHUCTOBYE aHIJIHCBKY, (PpaHIly3bKy Ta HiMeIllbKy MOBH, Tofi sik €11b — nure
AHTJTIICbKY MOBY. Bifxin Bifi nmpuHIUIY iHCTUTYIIHHOI 6araTOMOBHOCTI TMOSIC-
HioeTbest THM, 10 Cyn €C y HUM3I CBOIX pillleHb TMOTOAMBCS 3 €BPOIENCHKOIO
Kowmiciero i Pazoro, siki ocunanucst va cr. 344 JIMEC, ska nenerye Paji nmoBHo-
BA)KEHHSI BU3HAYATH ITPABUJIA, 1110 PETYJIOI0Th AisIbHICTD iHCTUTYIIN. [loganbina
nuckpettist o3Bosisie Pazi Biacrynatu Bin Permamenty Pagm 1/1958/€EC na
OCHOBI pO3yMHOTO GaJlaHCYBaHHS 3aJy4eHUX iHTEpPECiB, BKIOYAIOUN OIOKETHI
inTepecn. OTKe, mpuHIMIT MOBHOI piBHOCTI B €C € He abCOMOTHIM, a BiJHOC-
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HUM TPUHIUATIOM. [pyTia BUCOKOTO PiBHSI 3 MUTaHb 6ATaTOMOBHOCTI TTOTO/UITACST
3 THUM, 110 3 MiPKyBaHb IIPAKTUYHOCTI Ta e(PeKTUBHOCTI €BPOIENHCHKI IHCTUTYILii
MaloTh IIPaBO 3aCTOCOBYBATH BHYTPIIIHI CTpaTeril BIOPSAAKYBaHHS, KO0 BOHU
HAJIE’KHIM YMHOM BPaXOBYIOTh CBOI «IIOJIiTUYHI TIpiopuTeTn» [57].

Caig 3a3HaunTH, M0 MPOOJEMU BUHUKAIOTH HE JIWIIE Y Pa3i KOHTAKTY BOX
MPABOBUX KYJBTYP, IO CIUPAIOTHCS HA Pi3HI MOBH, — iICHYIOTh BOHU i B paMKax
Pi3HUX MPAaBOBUX KYJBTYP, siki HaueO6To 06’earani oauieo moBowo. U. Kischel
3BepTa€ yBary Ha Te, 1110 HacIIpaB/li iCHY€ JieKiJibKa HIMEIIbKUX IOPUANYHUX MOB,
3okpeMa, B Himeuunni, ABctpii, [lIBeiinapii, besbrii Ta [Tasmii. Anamoriuanii crm-
COK, 3BUYaiiHO, Oy/ie JOBIINM JIJIsl aHIJIHCHKOI MOBHU. SIK HACJIIIOK, iCHY€E BiaMiH-
HICTb MIXK IOPUMYHUM IePeKJIaJoM, HAIIPUKJIA/l, 3 aHTJIIICbKOI HAa aBCTPINChKY
HiMenbKy ab0 3 aMepUKAHChKOI aHTJIICHKOI Ha HIMEI[bKY HiMenbKy [64, c. 9].

IcHyBaHHS pekMy 6araTOMOBHOTO 3aKOHOABCTBA YCKJIAHIOE MisLTbHICTD CYLY,
SKU TOBUHEH BUPIIIYBATU CIIOPU IIO/I0 3aCTOCYBAHHS TOTO UM IHIIOTO 3aKOHY
B KOHKpeTHill cutyarii. IIpo6aeMu, 110 BUHUKAIOTH Iijl Yac IepeKaagy TaKuxX
JIOKYMEHTIB, BUPIIIYIOTbCS BIJMOBIIHO /10 NpaBuJia BifleHChbKOI KOHBEHIII1 PO
MPaBO MiXKHAPOJHUX MOTOBOPIB (1. 4 CT. 33): «KOJIM TMOPIBHAHHS aBTEHTUYHUX
TEKCTIB BUSBJISIE PO30IKHICTD Y 3HAUYEHH], SIKy 3acTocyBaHHs craTeil 31 i 32 He
yCyBa€, TPUIMAEThCS 3HAUEHHS, M0 HAWKpaIle Y3TO/KY€E TEKCTH 3 YpaXyBaHHSIM
o0’ekra i MeTu 10TOBOPY> [68].

[TpobemMa 6araTOMOBHOTO 3aKOHOABCTBA € OCOOJUBO aKTyaslbHOW st €Bpo-
neiicbkoro Coio3y: AKIIO MOBHI iHTepIpeTallii TOro caMOro MpaBOBOTO aKTa
03HAYai0Th 3MICTOBHO Pi3Hi pedi Ay rpoMazsgH €C, M0 MpoXKNUBAIOTh Y Pi3HUX
JepKaBax-4ieHax, Yi-To 4yepe3 MpaBoBi, KyJABTYPHI a0 MOBHI BiIMIHHOCTI MiK
HUMM, {HTETPAIliiTHIIT TIPOEKT 3PEIITOI0 He MOXKe OYTH YCIINTHUM, OCKiJTbKY He
Oye 3abe3rieyeHe BEPXOBEHCTBO IPaBa, SKOTO JOTPUMYBATHMYThCS YYACHUKH.
Tomy npasuio, copmyboBane y BifeHcbkill KOHBeHIli, BUKOPUCTOBYETHCS
i B mpaBi €C, 3okpema €Bporneiicbkim CyoM CIIpaBelsInBOCTi .

J. Lambert 3aznauae, 1110 MoBa JoHeaBHAa B KAHOHIYHUX aKaAeMIYHIX TPaJUIisax
BBakajiacsd CKJIa/I0BOIO 3aKOHO/IAaBCTBA Ta MPABOBUX TPAMILIA, a TOMY TIEPEKJIA/,
SIK TIPAaBUJIO, PO3TJLABCA JIUIIE SK IiKaBUi, aje MapriHaJIbHUN KOMIIOHEHT
y Pi3HMX TIporpamMax, MpUCBsSiUeHnX npaBy [64]. OxHax cif MOrouTHCs 3 TUM,
IO TIepeKJIajl 3aBKIAM BKIOYAa€ B cebe 1och Oifblie, aHisK MPOCTO MOBY; BiH,

! Take MpaBWJIO LIIOCTPYE CHUTYyallist 3 TOJM0KeHHsAM npeamOysu Xaprii ocHoBHux npas €C. SIkio
B aHTJINCHKIN Ta dpaniry3pkiil Bepcii XapTii Mae Miclie TOCHJIAHHS HAa «IyXOBHO-MOPAJIBHY CITaj-
uHy» B €BpOTIi, TO B HIMEIBbKIl Bepcili — Ha «yXOBHO-DeJIriifHy cnaammHy». Ciif 3a3HaunTH, 10
MMOCUJIAHHS Ha PEJITiIo He MicTATh Bepcii XapTii 1 Ha Beix iHmux odiniiinux MmoBax €C. Y migcymky
[pU TJIyMaueHHi [boro mojoxkeHHs [IpeamOyau Xapril BpaxoBy€eThesl camMe TTOCUJIAHHS Ha «[yXOB-
HO-MOpPAJIbHY», & HEe «[yXOBHO-PeJiriiiny crnammnuny» [69-71].
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SIK TIPABUJIO, BKJIOYAE Oijbliie Hi’K OJHY MOBY, OCKIJIbKM 3Ha4YHi 3a 00CATOM
(bparmMeHTH GIIBIIOCTI KOHCTUTYIIIH, KOAEKCIB Ta 3aKOHIB OyJIO 3alI03UYEHO i
[IepeKJIaieHo 3 TOoIepe/IHIX TEeKCTIB, sIKI BUCTYIAJNU CBOEPIHUMU <«IIPABOBUMU
MozendaMu» (Harmpukaal, 3aKkoHoAaBcTBO Pumcbkoi i BizanTiiichbkol iMIepiid,
Konexce Hamosneona, Himerbke [luBisibHEe YioKeHHS TOIIO).

Bucnosku

[[iHHICTD MOHATTS <IIPaBOBA KYJIBTypa» IOJSATA€E B TOMY, 1[0 BOHO JI0IIOMarae
Kpaille 3po3yMiTH TpaBoO B /i, HOro BTiJIEHHS B IHCTUTYIIIMHUX Ta CXOXKUX 13
HUMU MPAKTUKAX, aJiKe ijiel Ta O4iKyBaHHS Bijl TTpaBa Ta MPABOBUX 1HCTUTYTIB,
sIKi 3a6e31e4yIoTh Horo (GYHKIOHYBAHHS, YaCTO CTABJSATHCS ITiI CYMHIB i MOXKYTh
3MIHIOBATHUCS y TIPOIleCi 3ITKHEHHS 3 IHIIMMU, KOHKYPYIOUUMHU 1/IeIMU, O4iKyBaH-
HSMU 1 TIPAKTUKAMU, OB SI3aHUMU 3 TIPABOM.

[IpaBOKyABTYPHUI Mi/IXi/T OTIOMAarae HaMm 3pPO3YMITH, SIK HallilOHaJbHI ITPaBOBi
KyJBTYpU pearyioTh Ha TOTOYHI 3MiHU, 1 MIJISXOM 3iCTaBJeHHS MUHYJUX Ta
CYYaCHUX TPOIECIiB BUOKPEMUTH Ti (DaKTOPH i MeXaHi3MH, sIKi 3aIycKaioTh abo
CTPUMYIOTH 3MiHM B ITPABOBIili cdepi.

[TosiTrKa 11010 IHCTUTYITHOT 6AraTOMOBHOCTI B iHTETpaIliiHuX 00’ €IHAHHSX,
3okpema B €pormeiicbkomy Co103i, MiCTUTh PO36IKHOCTI MiXK HOPMaTUBHO
3aKpinieHuM (pyHIaMEHTATBbHUM TTPUHITATIOM Ta WOTO MPAKTUYHUM BTIJIEHHSIM.
OO060B’s1I3KOBUM JIJIsI TIepeKJIay Ha Bci o(illiiiHi MOBU € 3aKOHOJAaBCTBO iHTErpa-
IiITHOTO 00’€IHAaHHS, TO/i SIK MOTO IHCTUTYIIII CaMOCTITHO BU3HAYAIOTH TSI cebe
MOBH KOMYHiKamii g BHyTpimHix morpeb. [lomupeHoo € Takox TpakTHKa
BUKOPUCTAHHS IOPUANYHOI aHIJIIMNCHKOI MOBM IIPU YKJIAJaHHI MIKHAPOJAHUX
[IPAaBOBUX JIOKYMEHTIB.

Pedopmu B 1paBoBiil cepi, 3yMOBIIeH] aflanTalli€elo BITYUM3HSIHOTO 3aKOHO/1aB-
CTBa 1 IOPUANYHUX TPAKTUK 10 3aKOHOMAaBCTBa i mpaktuk €C, moTpedyoTh
PO3IIUPEHH TPAaBOBOI 1MOIH(GOPMOBAHOCTI CYCIIIbCTBA SIK MEPEYMOBU COLIJIb-
HO-TIPaBOBOI aKTUBHOCTI, MOJIepHi3allii YNHHUX CUCTEM TTPABOBOTO BUXOBAHHS
Ta OCBITH.
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EKOAOZIUHI Ta KAIMATU4Hi Kpu3u sik pakTop po3BUTKY
CY4aCHO20 KOHCTUTYUiOHAaAI3My Ta eKOAO2IYHOI 6e3neku

CsiTnana BanepiiBHa MypaBinoBa*
HauioHansbHul topuduyHuli yHigsepcumem imeHi Apocnasa Myopoeo,
Xapkis, YkpaiHa
*e-mail: muravyova0508@gmail.com

Amnoranist

Yepes snaunuil i nauuacmiue HABMUCHULL 6NAUE JHOOUHI HA NPUPOOHE CePedosuue GUHIL-
Kaiomv cepriosni npodaeMu, wo Cmosamy K neped HuniumiMm, max i nputioeunim noKoLin-
wsm modetl. Co0200Hi emuuni, peizitini, NOLMuuHi ma eKOHOMIUHI AP2YMEeHMU HA KOPUCTIL
30epesicenis 1 3axucmy 006K, HA JHCATb, CNPULIMAIOMbCS. 6 CYCNIILCMET HeOOCAmHbO
cepiiosno. Hawi 30606 a3anns w000 inuux mooeti noscuionmo, YoMy M MAEMO iX i w000
HABKOUUINDOZO NPUPOOH020 Cepedosuud. 3 iHoz0 6oKyY, Oedani uacmiule JyHamy 2010CU
Ha KOPUCTb M020, w06 6U3HAMIU MO Qakm, w0 Hawi 30006’13anHs neped nPUPoooio GUNIU-
8aIOMDB 13 NPAG CAMUX CKAAO0SUX npupodu, il ¢aopu ma paynu. Ile nopodicye numanis
w000 usnanns npas npupoou. Koncmumyyis oxpemux depicas inmepnpemye npupody sk
cy6’exm npas. Ilepedbauyearnuil 63aemo36 130K JHOOUHIL T NPUPOOU 3aNPOBAONCYE CUCTREMHUILL
ceimoznsio. Ileti nepexio 0o yinicHoz0 Hapamuey Cryicums Kamaiizamopom Ois 3pOCmar-
U020 NPUTIHATMSL HOB020 CUCMEMIH020 ceimoansdy. <IIpasa npupodus eminoomy y cobi
0COONUBY MO3UUTIO CLILCOKOZOCNOOAPCHKOT A EKOL0ZIUHOT emuKil, AKa 6CMAN06II0E Ne6Hi
obmedicenns na disvnicmv modell i eunpasdosye napmiepcmeo 3 nianemoio. KOpuduuna
pieHicmb CNPUIIMAEMbCS K NePeoyMOoB8a CUMEMPUUHOT KOHUENMYaLi3auii J100CoKUX 61010~
cun i3 naanemoro. Exonoziuna nonimuxa <3eienoi 0epicasis> cnpamosana na 3a0esnedenis
CMAn020 PO3GUMKY, SKUL, 3-NOMIIC iHWO?20, nepedbauac 3ab6e3neuenis eKoroziunux npas
JHOOUHU, SMEHULEHHS COUIANIHO-eKOHOMIYHOT HePIBHOCMI, GUKOPIHEHHS eKOI0ZIMHOL Hecnpa-
6e0IUBOCNI (K Y MENCAX HAUIOHATLHUX 0epIcas, MAaK i 6 Pezionaiviomy ma 2100aibHOMY
macwumadi, a maxoic Mije NOKOLMHAMU) ma 3abesneuenis mozo, wob nompebu moocvKoi
EKOHOMIKU He Nepesuiyean 6I0HOBII0BANLHUX MOMCIUBOCIEL eKOCUCTIEM, 8i0 SIKUX U eKO-
HOMIKA 3anexcumyv. Y ybomy Kowmexcmi icnye nompeda 8 00CHONCeHHAX NOMMUUHOL ma
incmumyuitinoi Junamiku HauionaibHoi deprcasu 6 Hanpsami 6i0xXo0y 6i0 HeCMIKUX ULLs-
xi6 possumky. XKumms 6 ymosax cmanozo («3eienoz0») nommuunoz0 nopsaoxy, 6IOMiHI020
610 HUMIWHDOZO TOEPATLHO-0EMOKDAMUUNOZ0, 3ACHOBAN020 HA 3AKOHAX GLILHOZ0 PUHKY,
nompedye HOBUX NPABOBUX, HACAMNEPEO KOHCTMUMYUILHUX, Ma THCIMUMYUILHUX THHOBAUTIL.
Mema uiei cmammi — 3anpocumu 00 WUpoxoi OUCKYCii npo npupody exoroziunoi depicasu,
ii amicm i cniesionowenst 3 mpaouyitiHuUMU NPUHUUNAMU KOHCTUMYUIILH020 1a0Y, 4 MaKodIC
BNAUE Ha NONIMUKY Hauionarwnol 6esnexu. Taxa OUCKYCis Cnpusimume 6U3HAIIO M020, U0
€K0102I3aUisT KOHCMUMYYIl CNpAMOBana Ha 3aXUcm HAYIOHAIbHUX eKOJOZIHUX THMepecis
i donomazamume nidsuwENIIO PIBHS eKOI02IUNOT Oe3nexil.
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Environmental and Climate Crises as a Factor
in the Development of Modern Constitutionalism
and Environmental Security

Svitlana V. Muravyova*
Yaroslav Mudryi National Law University,
Kharkiv, Ukraine
*e-mail: muravyova0508@gmail.com

Abstract

Due to the significant and often deliberate human impact on the natural environment,
there are serious problems facing both present and future generations of people. Today,
ethical, religious, political and economic arguments in favor of preserving and protecting
the environment are unfortunately not taken seriously enough in society. Our responsibilities
towards other people explain why we have responsibilities towards the environment. On
the other hand, there is a growing voice in favor of recognizing that our duties to nature
derive from the rights of the very components of nature, its flora and fauna. This raises
the question of recognizing the rights of nature. The constitutions of individual states
interpret nature as a subject of rights. The assumed interconnectedness of humans and
nature introduces a systemic worldview. This shift to a holistic narrative serves as a
catalyst for the growing acceptance of the new systemic worldview. The <rights of nature»
embody a distinctive position of agricultural and environmental ethics that sets limits on
human activity and justifies a partnership with the planet. Legal equality is perceived as
a prerequisite for a symmetrical conceptualization of human relations with the planet.
The environmental policy of the «green states is aimed at ensuring sustainable development,
which, among other things, includes ensuring environmental human rights, reducing socio-
economic inequalities, eradicating environmental injustice (both within nation-states,
regionally and globally, as well as between generations) and ensuring that the needs
of the human economy do not exceed the regenerative capacity of the ecosystems on
which this economy depends. In this context, there is a need for research on the political
and institutional dynamics of the nation-state towards moving away from unsustainable
development paths. Living in a sustainable (<greens) political order, different from the
current liberal-democratic one based on the laws of the free market, requires new legal,
primarily constitutional, and institutional innovations. The purpose of this article is to
invite a broad debate on the nature of the ecological state, its content and correlation
with traditional principles of constitutionalism, and its impact on national security policy.
Such a discussion will contribute to the recognition that the greening of the constitution
is aimed at protecting national environmental interests and will contribute to improving
environmental security.
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Beryn

Y XXI cT. M104CTBO BCTYNIUJIO B HOBY IIPABOBY Ta IOJITUYHY €IIOXY, B SAKI
HEeBU3HAYEHICTh, HETTOCJIIIOBHICTH Ta SBUIIA, 110 HE MAIOTh TIPEIe/IeHTIB, MIICHO
MOKYTb CTaTH HOpMOIO. Mirpaiiis joeil € i 3aJuIIaTUMEThCsI B MailbyTHbOMY
OJTHUM 13 HAMBaKJMBIIIMX HACJI/JIKIB /lerpajiailii HaBKOJUITHBOTO CepeoBUIIA
i 3min kmimary. ChOTOIHI KIIMATUYHA KPU3a CIIPUNMAETHCS SIK HAMOIMbIT 3HAY-
HUI BUKJIUK, 3 SIKUM CTUKAJIOCS JIIOACTBO YIPOAOBK yci€i icropii. ObisHaHiCTH
IPOMa/ICBKOCTI Ta HAYKOBUI KOHCEHCYC 11010 CEPHO3HOCTI 3MiH KJIiMaTy Bpaska-
104e 3POCJIU TIPOTSATOM OCTAHHIX JECATHIITD, ajie He MPUBEJHN /10 OiIbIl e(heKTHB-
HUX TOJITUYHUX 3aX0/liB. Peasizaiiisi mosoxeHb KioTCbKOTO TTPOTOKOJY, cXeMu
TOpriBJi Bukugamu €pporneiicbkoro Coio3y, a TakoX iHINUX (arMaHChbKUX
[porpam /Jisl YIOBIJIbHEHHS 3MiH KJIIMaTy CBi4aThb PO Te, 0 YMHHI MiXKHA-
POZIHI KJIIMAaTUYHI YTOAW € HEAOCTaTHbO e(DeKTUBHUMM I BUPIIIEHHS HasB-
HuX mpobseM. [1aBu OKpeMux jiepskaB, KEPYIOUHCh erOiCTHYHUMHU iHTepecaMu,
YTPUMYIOTBCSI BiJl y4acTi Y KOPCTKUX KJIMATUYHUX I[IAKTaX Ta CIO/iBAIOTHCS
Matu GaskaHWil pe3ysIbTaT 3a PaXyHOK isIbHOCTI iHIUX Kpaid. /lesxum Jrigepam
Opakye <«IOJIITUYHOI BOJI» [IJIsT 3IiHCHEHHST 3HAUYIIUX [T,

[Tix BITMBOM €KOJIOTIYHMX 1 KJIIMATUYHUX 3arPO3 Ta BUKJIUKIB 3MiHU B CYCII1JIb-
CTBI BifGYBAOTHCS Y 3HAUHO OLTBINTIX Macitabax, siki, 3pEITo0, He MOKYTh Oy TH
aIeKBATHO 3PO3YMIJ il IKUMM BaKKO KepyBaTH 0e3 JOTPUMaHHS €KOJOIiYHOl
CIpaBeTMBOCTI. BifAMOBIAHO 10 eMIIpUYHUX JaHUX, MACIITaOU €KOJIOTidHOI
MOJIITUKY TTOCTYTOBO 3pPOCTAalOTh (MOBa Hije nmpo pedopMyBaHHS €KOJIOTTUHOTO
OTIOJIaTKYBaHHS, €KOJIOTIYHE TepelJlaHyBaHHS MICT, 3MiHU B €KOJIOTIYHii iH(op-
MalliiiHiii TOJIITUIll, TOBOPOT B €HEPTeTUYHII MOJIITHUIll; Ha Yep3i TeXHOJIOTIuHi,
MIOCUJIOIOTHCA. SIK HACJIIIOK, €KOJIOTIUHA CIIPaBeJINBICTD, 3 11 TPhOMA KepiBHUMU
npUHIUIIaMu (3amobiKHOT CIIPaBeAIMBOCTI, CIIPABEIINBOCTI B MesKaX TOKOJIiHHS
Ta CIPaBe/JINBOCTI MiXK IOKOJIHHSAMU), PO3TJISNIAETHCS SIK OJMH i3 KJIIOYOBUX
HOPMATUBHUX €JIEMEHTIB Cy4yacHOI eKOJIoTiuHOI noJituku [1, c. 12].

Exosoriyna momiTHKa HE Ma€ €IMHOI 1CTOPIil, K HE Ma€ 1 JIHIHOTO XapaKTepy,
OCKIJIBKM TapajieJIbHO 3aCTOCOBYBAJINCS Ta PO3BUBAJIMCS Pi3HI MiJIXOU, a HOBI
nebary 3 MMTaHb eKOJIOITYHOI HOMTUKY BigOyBaaucs 3HOBY i 3HOBY. Exosioriuna
MOJIITUKA €BPOTENChKUX Jlep:kaB (hopMyBasacss i po3BuUBaiacs 3aBISKHU IPO-
IrPaMHUM HACTAaHOBAM <«3€JIEeHUX» MOJITUYHUX MAPTiil 1 PyXiB, TEOpisdM aKajemid-
HOI HAyKW Ta HeakKajeMiuHUM po3poOKam. [IpubiYHUKIB €KOMOTIYHOI MO THKY
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o0’eHye HacamIiepe/; PO3yMiHHS TOTO, IO eKOJIOTiuHE MUTaHHs oTpedye mepe-
TSIy KOHIETITYaJbHUX PAMOK SIK TPAAUIIiHOI (iocodii, eKOHOMIYHOI Teopii,
TaK 1 KOHCTUTYIINHOI Teopil.

[Tpo6iemMaTHKa €KOJIOTIYHOI 1 KIiMaTUYHOI Oe3IeKy € HaJ3BUYaiiHO aKTyaJlb-
HOIO JIJIs1 YKpaiHCbKOro cyciiibeTBa. [lonpu 11e piBeHb eKoJI0TiYHO1 OCBIYeHOCTi
CYCIIJIBCTBA 3QJIUIIAETHCS J0BOJI HU3bKUM [2]. OzHi€0 3 NTPUYMH TaKOi cCUTYyallii
€ HM3bKa €KOJIOTIYHA KYJIBTYPa BITYM3HAHUX KYPHAJICTIB, SKI 3HAYHOIO MIPOIO
dopmytoTh cBiTorsa cycrigbersal. IIpobiema exoJiorizaitii KoHCTUTYIT (€KO-
JIOTIYHUH («3eJIeHUI» ) KOHCTUTYI[IOHAI3M), K2 aKTUBHO JIOCJI/IKYETBCS Hay-
KOBIIIMU He JIUIIle PO3BUHYTUX KpaiH 3aXO/y, a i HaBiTh KpaiH TPEThOTO CBITY,
JI0 CbOTOZHI He MOCiIa Ha/leKHe Micile B PO3POOKaX BITYM3HSIHUX IPABHUKIB.

Orasp airepatypu

[Tionepamu B po3pobiieHHi pobaeMatnku EKOTOriaHOT KOHCTUTYIIT 3eMJTi oYn-
Hatoun 3 1992 p. 6ysm yrpaiucoki npasauku 0. Tyrui [4; 5], 10. Hlemmmyverko
[6], M. KocTuibkuii. Ixni Gararopiuni HayKoBi HOITYKH OTpUMAIIH y3aralbHeHHs
B KOJIEKTUBHOMY MOHOrpadiunomy pocJijkenHi «Exosnoriuna Koncruryis
3emuti. Meromosoriuni 3acagn» [7] (2011). /IopoboOK yKpaiHCHhKUX MTPaBO3HABIIIB
CTaB BiAIIPABHOIO TOYKOIO JIJIsi BUCYHEHHsI i OOTPYHTYBaHHS B MOAAJIBIIOMY i€l
npas npupomu (K. Pietari [8], B. Bopeiiko [9], N. Roderick [10]), a Takox exoJio-
riunoi gepsxkasu (N. Low [11], I. Anicimosa [12], H. Kpectoscbka [13], O. Ilas-
JoBa [14], M. Xumbko [15], I. AxoBiok [16]), eKOIOriYHOrO KOHCTUTYIIOHATIZMY
(L. Collins [17], L. Mucoz-Bvila ta M. A. Lozano-Amaya [18], A. Gomez-
Velasquez [19]), ekonoriunoro peciyb6iikanismy (J. Barry [20], A. Fremaux
[21]), exosoriunoi gemoxkpatii (J. Campos [22], J. Wong [23]), ekosoriynoro
rpomazsHcrBa (A. Machin ta E. Tan [24]; J. Wolf, K. Brown, D. Conway [25])
y HarioHaJbHOMY TpaBi. [IeBHUM HEIOTIKOM CyYacHUX BITYM3HSHUX PO3POOOK
€ Te, 1[0 BOHU TePEBAKHO MPOBOJSATHCS MPEICTABHUKAMU HAYKU €KOJIOTIYHOTO
1IpaBa, TOJI SIK clielianicTu B cdepi 3araibHOI Teopii fep:kaBu 1 1paBa, KOHCTU-
TYIIIHOTO TIpaBa, TpaBa HaIliOHAJIBHOI Oe3MeKn 10 Hel Maiike He 3BepTaioThCs,
1110 11 0OYMOBITIOE AaKTYaJbHICTD IIHOTO JOCJTI[KEHHSL.

Merta cTarTi — pO3IJISHYTH Ta 3alPOIIOHYBATH 1/1€10 IOTIOBHEHHST CUCTEMU KOHCTU-
TYIIFHIX 3acajl IPUHIIAIIOM <€KOJIOTTYHOI JIePsKaBh» SIK BasKJIMBOTO 3ac00y 3a0e311e-
YeHHS eKOJIOTTYHUX TIPaB JIIOAWHU, CTATIOTO PO3BUTKY, 3aXUCTY SKUTTEBO BAKIMBUX
HallIOHAJIbHUX €KOJIOTTYHUX 1HTEPECiB JIJIsI CY4aCHOTO 1 MPUIIENITHIX TOKOJIiHb, 110
3PEIITOI0 CIIPUATUME ITiABUIIEHHIO e(eKTUBHOCTI €KOJIOTTYHOI GE3IEKH.

! 3a pesymbratamu omutyBanHs Kowmicii 3 skypHamicTcbkoi etukn Ta [[eHTpY eKOMOTIYHUX iHiTHiaTHB
«Exonis» (2021), 64 % onuTaHux MeIiiHUKIB yBaskaloTh, 110 yKpaiHcbki 3MI npuminsiors Hezo-
cTaTHBO yBaru 1pobsemam ekosoril. [Ipu mpomy 87 % onurTaHux XOTiaM 6 MECATH 3 €KOJOTIUHOI
npobaeMatiky; 83 % JKyPHAJTICTIB BiA4yBaOTh GPaK 3HAHD 3 TEMU €KOJIOTIT Ta 3MiH Kaimaty [3].
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Marepiaiu Ta METOAN

CrorojiHi 09eBUIHO, 1O KiJBbKICTh €KOJOTIYHUX KaTacTpod 3pocTaTrMe, OTHAK
HACJTIZIKK 3MIHU KJTiMaTy HEOOOB SI3KOBO O/[pa3y BTLTIOIOTHCS B yparaHax, I[yHaMi,
nocyxax, JICOBUX TOKeXKaX Ta IHIIUX JuXax. Y TOBCIAKIEHHOMY JKHUTTI, 1 11e
CTBOPIOE TTPOOJIEMY 3 TOTJISIAY 3a0e3TMeYeHHsT eKOJIOTIuHOI Oe3MmeKn 1 HaJesKHOT
BIIIOBizI Ha IIi 3arpo3u, KAIMaTUYHI HACKIAKK OYBaIOTh KyMYJISATUBHUMU, HEBU-
JTVMMUMHI, TAKUMH, 110 CIPUIMAIOThCST HAIIOI CBIIOMICTIO SIK YacTHHA Oy/eHHO]
MOBCSAK/eHHOI peanbHOCTi. O/[HAK, ParTOBO YW MOCTYIIOBO, ajie JIOJChKa I1Bi-
Jizaiisg craBaruMe OLIbII BPa3/IMBOI0, OCKLIBKY aHTPOIIOT€HHI 3MIHM KJiMary
IIOCUJTIOIOTh OCHOBHI MO/ieJIi BPa3JIMBOCTI Ta OCI AMCKPUMIHAINI i eKcIlryaTariii,
MiIPUBAIOTh 3/IaTHICTh BPA3JIUBUX TPYI HACEJEHHS aJIallTyBaTUCS /10 TIPOTHO30-
BaHMX BUKJMKIB 1 3arpo3 [26].

KoHcTUTy11iSI € OCHOBHUM 3aKOHOM, 1[0 BU3HAYa€ IMOJITUKO-TIPABOBI 3acain
opraisariii Ta yHKI[IOHYBaHHS CYCIIJIbCTBA 1 Iep:KaBy, a TAKOXK I'OJIOBHI 3acaiu
HOJITUKY HallioHaIbHOI Gesnexn. Exosorisaliiss KOHCTUTYIIT € MOTYKHUM MeXa-
HI3MOM JIJIsI TIePeXo/ly Biji HECTIMKOCTI 10 CTAJIOTO PO3BUTKY, CUTHAJIOM JIJIsI
IIPOBE/ICHHA ICTOTHUX 3MIH y MOJIITUYHOMY TOPSJKY Jep:kaBu. losmoBHa npu-
YHHA 3aMPOBAKEHHS KOHCTUTYIIIHOTO TIPUHITUITY «E€KOJIOTIYHOI JiepsKaBu»
[OJIATA€E B TOMY, 1[0 KOHCTUTYIIiSl € Kpaloio i ajleKBaTHIIIOI0 OCHOBOIO JJIs
3aXMCTy €KOJIOTIYHUX TIPaB JIIOJWHYU i 3/TOPOBOTO HABKOJMUITHBOTO CEPEIOBUIIIA
3apajii Cy4acHUX Ta MPUNJIENIHIX MOKOJIHb. 3aKPINJIeHHS Ha PiBHI KOHCTUTYIII1
€KOJIOTIYHUX 11iJIeil 1ep:KaBu € BTIJICHHSIM i/1el «3eJIeHO1 CIpaBefInBOCTIy> [27]
i TIOKJIMKaHe CIIOHYKATH OpraHu Jep:KaBHOI BJaU MPUNUMATH PillleHHs, 1110 €
61BN OPIEHTOBAHMMY Ha MaWOYTHE IJIsI PO3B’sI3aHHST €KOJOTIUYHUX 1 KJTiMa-
TUYHUX MPOOJIEM, a TaKOK 3abe3ledeHHs] BUKOHAHHS CyZ0BUX pimieHb. OTKe,
HaraJbHUM 3aBJAaHHAM € TeperJis/i KJIIYOBUX TEOPETUUHUX KOHIIEMINiN, TaK1X
SIK CyBEPEHITeT, KOHCTUTYIIIOHATI3M, OaraTopiBHeBe yIpaBJiHHS, Oe3reka, Mmoo
MOKPAIUTH PO3YMIHHS CKJIAIHOIIB TJI06aIbHOTO, PEriOHAJBHOIO Ta HaIliOHAJIb-
HOTO €KOJIOTIYHOTO yIIpaBJIiHHS.

Pesysbraté Ta 06roBOpEHHS

CyuacHi iepKaBu € CBiJIKaMU CTPIMKOi 3MiHU KJiMmaTy. EkcTpemasbhi moromaHi
SIBUIIA BiZIOYBAOTHCS 3 4ACTOTOIO, 110 HE TIIAETHCST PO3PAXyHKY BUeHUX. Macose
nepeMilleHHsI BeJUKUX TPyl Jiojel, nedilluT Mpo0BOJIbCTBA, 1[0 3POCTAE,
HOBTOPIOBAHI CTUXilHI JiMXa POOJISATH BPAa3JAUBUMU JEPKaBK 1 HAPOAU B YChOMY
cBiTi. Ak 3a3naunB lenepanbuuii cekperap OOH A. Iyreppini, «kgaiMaTudHa
Ha/I3BUYAITHA CUTYallisl — 1ie eperoHu, siki My IPOTPaEMo, aje Iie IePeroHH, ki
MU MOKeMO BUTpaTu» [28].
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Y4YacHUKH ANUCKYCIi 3 eKOJOTIIHOT TIPOOIEMATHKY SIK Ha MiZKHAPOJIHOMY i perio-
HAJIbHOMY, TaK i HaI[iOHAJIbHOMY PiBHi, /le/laJii yacTillle JJOXOJASITh BUCHOBKY, 11O
BTPYYaHHS JEePKAaBH Y JKUTTS CYCIIJIbCTBA 3a Cy4aCHUX YMOB 30epirae cBo€
gnauenHd. [. Xapain i Y. Odyac me va moyatky 1970-x pp. aprymenTtyBaau
HEeOOXIHICTh 3aCTOCYBaHHs IIPUMYCOBUX 3aXO/iB 3 OOKYy Aeps:kaBu s 30epe-
JKeHHsT 3/10poBoro noBKiIA. Bix mouatky 1990 p. memani yacrtiie B HAyKOBUX
myOJIKaIlisIX JIyHa€E ijiest Mo/0 MOCUIEHHST POJIi HAaIllOHAIBHOI JIepsKaBU B OXOPOHI
HaBKOJIUIIIHBOTO cepenoBuiia [29]. Ile mos’d3ano 3 TuM, 110 iCHY€E 3arpo3a TOoro,
IO «...MPUHHSITTST PIllI€Hb 1010 BUOOPY TEXHOJIOTIH i KIIMaTHIHOTO MaitOyTHHOTO
3emii Bce Oijblle IepexoauTh A0 PYK KOpIOpalliii-3abpyaHioBadiB i BeJIUKUX
rpaBIfiB Ha ¢inancoBux puHkax» [30, c. 135]. Boguouac memasi Gisbine crae
OYEBHIHUM, 1110 TI00a/IbHI 3MiHH HABKOJIMIITHBOTO CEPEIOBHIIA 3MEHIITYIOTh CIIPO-
MOJKHICTD HaIliOHAJIBHUX JiepskaB e(heKTHBHO BUKOHYBATH CBOI (hyHKIIi Oe3 cITiB-
mpaiti 3 iHITMMU JiepsKaBaMy yepe3 3MeHIIeHHS 1XHIX aJlalTalliiiHIX MOKJINBOCTEN.

Jemepumopianizoeani (6e3zemenvii) HAUIOHANLHI 0ePHCABU AK GUKIUK
MIHCHAPOOHOMY | KOHCMUMYUIUHOMY NPABY

Ha mouarky XXI cr. 3’aBustncst mizicTaBu JJist 0OOTOBOPEHHSI MOJKJINBOCTI BUHUK-
HeHHsT PeHOMEeHY <«JieTepuTopianizoBani (Oe33eMesbHi) HAIIOHATbHI epKaBu»,
abo «uep:kaBu, 10 3HUKaloTh> («deterritorialized (landless) nation-states» um
«disappearing States»), 3 OIJIsiIy Ha Te, 1[0 TEPUTOPIii OKPEMUX JePKaB MOKYTh
CTaTU HENPUJATHUMU I KUTTS BHACJIOK KJAIMAaTUYHUX 3MiH. 3a3HadyeHe
MUTAHHS TOPYIIYBaIOCs 371e01bIoro B 3acobax MacoBoi iHdopmarii, Tomi sk
MIKIUCIMILIIHAPHI HAYKOBI Ta aHAJITUYHI JOCIIKEeHHs 3 i€l npobiemMu Tpa-
TJISIOTHCS IOCUTD PiIKO.

Ha mixkHapoaHO-TIpaBOBOMY PiBHI BKasaHe NMUTAHHs BIepiie OYJ0 PO3TJISTYTO
i yac BigkpuTux aebaris y Paxi 6esnexkn OOH «Energy, security and climate»
(17 xBitHs 2007 p.). Y xoxi poboru 63-i ueprosoi cecii TenepaabHoi Acambiiel
OOH kepiBHUKM OCTPIBHUX Jep:KaB HaMarajucsl MPUBEPHYTH yBary 10 Mpoo-
JileMr MOXKJIUBOI mosiBu «disappearing States». Tax, Birenpesuent PecryOutiku
[Tanay Bix imeni Hiye, Ilamay ta uieniB MopyMy TUXOOKEaHCHKUX OCTPOBIB
BUCJIOBUB TJIMOOKE 3aHETIOKOEHHS 3 MPUBOAY e[l 3pOCTAIOU0i 3arpo3H, SIKY
KJIIMaTUYHI 3MiHU CTAaHOBJIATDH He JIUIIIE [ HAIlIOTO CTAJorTo0 PO3BUTKY, a i, 110
CyTi, /TSI HAIIOTO MaliOyTHHOTO BUKMBaHHs. BiH 3a3Ha4MB, 10 <...Iep/KaBU-UI€HH
MMOBUHHI KepyBaTUCS €IMHUM MiPKyBaHHSIM: BPATYBaTU Ti MaJjii OCTPiBHI zep-
’KaBH, SKi CbOTOJHI KMBYTH IIiJl 3arpO3010 IMOBHOTO 3HUKHEHHS sK Halii» [31].
Cxoxy oriaky BuciaoBuB y cBoemy Buctymi i H. E. Emanuel Mori, IIpesument
®enepatuBnux [lltatiB Mikponesii: «Mu MOBUHHI MiXOUTH 10 3MiHU KJIiMAaTY,
HIBU/IIIIE, 3 HLJTICHOI IepCcleKTuBY... BoHa BIJIMBAa€ Ha MiXKHAPOAHUN MUP 1 HaILY
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6e3TeKy, TepUTOpiaIbHY IJIICHICTD i caMe Hallle iCHYBaHHS sIK MEIIKAHIIIB yKe
MaJinx i BpasimBux octpiBHuX AepxkaBy» [32]. H. E. Mr. Kalkot Matas Kelekele,
[Ipesuzsent Bamyaty, y cBOIO uepry, HATOJOCHB HA TOMY, IO «...MOTPiOHI GiIbII
Y3TOJKEeH] i MiZKHAPOIHOTO CIiBTOBAPUCTBA JIJIST BUPIIEHHST TIPOOJIEMI 3MiHM
KJiMaTy K nuTaHHs Oesrnekn. bBes 1boro jiestki THXOOKeAHCHhKI KpalHU «OTIH-
HATBCS i BOJ0I0», a Opranizaris O0’exnannx Hariiit Ta ii yieHn He 3MOKYTbH
BUKOHATH CBill NEPIINii 1 HANTOJIOBHINIMI 000B’SI30K: BiICTOIOBATH IIPUHIIKIIH
Craryty» [33]. TuxookeaHchKi OCTPiBHI Jiep;kaBy, 3a MIATPUMKU IHIINX KPaiH,
po3pobun TIpoeKT pesostortii Ternepanbhoi Acambiei OOH «3wmina KaiMaty Ta
ii MoskmBi Hacxigky s 6esmexn» (2009) [34].

Binmosinno no Kouseniiii MonTtero-beii (Art. 121 (1)) ocTpiB Bu3HavyaeThCs
SIK «IIPUPOTHO YTBOPEHA JIJITHKA CYIIli, OTOYEHA BOJIOI0, SIKA ITiJl Yac MPUTLITUBY
3HAXO/IUTBHCS HAJl BO1010» [33]. Take TirymavueHHsT 3aCTOCOBYETBC i 10 OCTPIBHUX
nepskaB. Y TIporieci 3aTOMJIeHHS OCTPOBU MEePETBOPIOIOTHCS Ha JEesIKi CKeTbHi
HOPOJIM, 1[0 BUXOAATHh Ha moBepxHio (of some emergent rocks). 3rigno 3 Kon-
Berieio Mownrero-beit (Art. 121 (3)), «Cxkeuti, siki cami 1o cobi He MOKYTb TTi/I-
TPUMYBATH JIIOChKE MPOKUBAHHS ab0 TOCHOAAPCHKY MisIbHICTD, He MalOTh aHi
BUKJIIOUHOT €KOHOMIYHOT 30HU, aHi KOHTUHEHTATBHOTO TIeabdy» [35].

HoBi 06pucu 3aTomIeHOTo 0CTPOBa MOPO/KYIOTh TUTAHHST: YU MOKe BiH PO3IJIs-
JIaTUCS SIK TEPUTOPis, 110 3abe3nedye BUKUBAHHS Jep:kaBu? SIKI0 HaceleHHs
3aJUIIAETHCST O€3 JKUTTE3MATHOI TEPUTOPIi, sIKa Ma€ YPsiJ, i JIIOAN 3MYIIEH] mepe-
CeJITUCS, Y MOKe OyTH 30epesKeHtil MisKHAPOHO-TIPABOBUIL CTATYC JepiKaBu?
Ha e mutanng cyyacHe MiKHapO/iHe TIPABO BIJIIIOBI/II HE MaE.

Xoua, Ha IyMKY ekcreptiB, y XXI cr. Taka mepcrekTrBa Haby/e akTyaJIbHOCTI
JIUIIIE JI7Is IEKIIbKOX OCTPIBHUX JI€PsKaB, HAMOIIbIN ypa3auBUX 0 3MiHU KJIi-
Marty, il HaCJIIKM JIJId €BOJIOL1 JePKABHOCTI Ta PO3BUTKY MI>KHAPOIHOTO TTpaBa
HOTEHI[IHHO Hebe3NeuHi yepe3 BUHUKHEHHSI HU3KU Cepillo3Hux mpobiaem. Tak,
[Hone3sis Bke BUMYIIieHa BATUCS /10 TIepeHeceHHs CBO€ET cTouunil 3 M. /[kakapra
(Hacesnenus nonaza 10 M oci6), MiBHIYHA YaCTUHA SIKOTO MPOIOBKYE YXOIUTH
il BOY 31 MIBU/KICTIO /10 25 caHTUMETPiB Ha pik!, Ha ocTpiB KasimanTtan.

[omnosiagr OOH miaTBepKye, M0 «HU3bKO PO3TAIIOBaHI OCTPIBHI Jep:KaBH...
3 BEJUKOIO MMOBIPHICTIO MOXKYTb CTaTU 30BCIM HENPUAATHUMU ST KUTTS
3a/I0BTO JI0 1X TIOBHOTO 3aHYPEeHHs, 10 IIPU3BeJie /10 BUMYIIEHOTO TepeceieHHs
IJIUX TPYT HACeJeHHs Ta YPsimiB... OTiKe, HE3aIeKHICTh YPSILY TAKOK MOXKe OyTu
MoCTaBJIeHa 11i/1 CyMHiB» [36].

Ockinpku MiKHApO/HE TIPaBO MiATPUMYE iCHYBAHHS Jiep:KaB sIK OCHOBU Cyyac-
HOTO MI?KHAPO/HOI'O IIPABOIIOPSI/IKY, BOHO PO3IJIS/Ia€ 3HUKHEHHS IePsKaBU, SIKOMY

! 3rigHo 3 gocmimkenasamu 1o 2050 p. [Ixkakapra MoKe OMUHUTHCS T1i]] BOJOI0 Ha 95 %.
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MiKHApOJIHE 1IPABO MPOTUCTABJISIE IPUHITUITA OTIOPY, MO0JATH SIKWIT MOKe JIUIIe
edextuBHicTb [37, c. 27-28; 38, c. 24].

IIMOBipHO, HeBIOB3i MiKHAPOIHOMY HpaBy J0BEIETHCS 3APOBAIUTH TIPUHIII-
MOBO HOBY KaTeropito Miskuapojnux cy0'exriB — «Nation ex-situs. Harrist ex-situ,
Ha iyMKy M. Bepkerrt, — 11e cratyc, sikuii 103BoJIsiE Ge3TepepBHE iCHYBaHHSI CyBe-
PEeHHOI Jiep:KaBu 3 yciMa ITpaBaMy Ta IlepeBaraMu CyBepeHITeTY B CiM1 iep:kaB Ha
6e3cTpoKoBiil ocHoBi. Ha mpakTuili e BuMaraio 6 CTBOPEHHST YPSIIOBOI CTPYK-
TYpH, sika MorJia O 3[ifiCHIOBAaTH BJasy HaJ pos3pisHeHuM HapoaoM [39, c. 345].

[TosiBa Takux cy0’€KTIB 3MyCUTh MizKHAPO/HE CITIBTOBAPUCTBO TIEPETJISTHYTH TPa-
JIITHI 000B’SI3KOB1 KpUTEPii ep:KaBHOCTI, BUKIIOUMBIIN 3 HUX TepuTopiio. 1le
J03BOJIMJIO O JIeTepUTOPiai30BaHUM HaIliOHAJTbHUM JiepsKaBaM 36eperTi CBOO
JEPKaBHICTD Ta CyBepPEHITET Hajl TPOMAITHAME. Y 1[bOMY 3B’sI3KY OOTOBOPIOIOTHCST
TaKi IiIXOMu: iziest HeTepuTopiaibHOI deepaliii, B sIKiit cy0’€KT, 110 KOPUCTYETHCS
0COOJIMBUM CTAaTyCOM, He BU3HaueHUN Teputopianbho [40, ¢. 36—37]; camoBpsiaHa
TEpUTOPIsl y BIIbHIN acoriallii 3 iHIIOW Aep:kaBoio [41]; ypsa y BUTHaHHI gK
3acib, 10 03BOJISIE JIeprKaBi MPOAOBKYBATH CBOE iCHYBAaHHS HABITh TOi, KOJIM
TEPUTOPISA € HEPUAATHOIO /Uit JKUTTS [41]; TaKOXK PO3IJIANAETHCS MOKIUBICTD
HAOYTTS «IepsKaBoIo, M0 3HUKAE» MiKHAPOIHO-TIPABOBOTO CTATYCY, MOIAIOHOTO
1o cratycy Madbrilicbkoro opzena [42, c. 47, 50].

MixknapoaHo-tipaBoBuii ctatyc «Nation ex-situ» MoKe MPOIOBKUTH 1CHYBaHHS
Jiep;KaBu, aje Bke B HOBoMy (opmari. Ile npumnyinenass 6a3yeTbcst Ha TOMY,
110 «HEe3aJIe’KHICTh 1CHYIOUO] JIepKaBU 3aXMIIAETHCS HOPMaMU MiXKHAPOHOIO
mpaBa... Tak, 10 JepsKaBa MOJKE... TIPOIOBKYBATH iICHYBATH SIK FOPUANYIHA 0c00a,
He3BaXKalouM Ha HeJOCTaTHIO epekTuBHICTL» [43]. [lep:kaBa He NPUIIMHSIE CBOTO
iCHyBaHH4 3 TIOCTYIIOBUM 3TacaHHAM ii Teputopii [44, c. 301], amxe MixkHapo/iHe
MpaBoO He BU3HAYA€ MiHIMAJIbHUI PO3MIP TEPUTOPIl UM HACEJIEHHS /I YTBOPEHHS
nepxxasu [41, c. 8]. Came ToMy TepuTOpisi HEOOOB'SI3KOBO MOBWHHA CTATH TIPH-
YUHOIO MPUIIMHEHHS ICHYBaHHS JlepKaBu. BizMoBa BiJl 0OIHOTO 3 KOMIIOHEHTIB
JepskaBu HeoOOB'SI3BKOBO 0JIpasy TPU3BOIUTDH 10 ABTOMATHYHOI BTPATHU JE€PKAB-
HocTi [42, c. 45]. lo Toro xk, Ha nymky F. Duhautoy, icnyBanHst HalfioHaJIbHUX
MPABOBUX CUCTEM, 3aCHOBAHUX BUKJIOYHO HA TEPUTOPIl, B Cy4aCHOMY CBITI Jiefati
Gisbiiie BTpavae ceHe. B iM’st ruobasizariii Tpiymdye Jsorika gerepuTopiaibHuX
3aKOHIB [42, c. 46]. Cix HarosocuT Ha TAKOMY: OKpPeMi JIOCIiTHUKN BBasKAIOTD,
0 TaKi O3HAKU JIEP;KABHOCTI, SIK IOCTiliHe HacesjeHHs, eheKTUBHUMN yps Ta
3IATHICTh 3aXOANUTH Y BiIHOCUHU 3 IHIIMMHU JepKaBaMu, MOKYTh OyTH BTpayeHi
1e /10 3HUKHEHHS caMOol TEePUTOPii.

J1J1st TOBUTUBHOTO PO3B’sI3aHHsI MTPOOJIEMHE IIOI0 3alPOBaIsKeHHsT cTaTycy «Nation
ex-situ» moTpibHO CHOYATKy BU3HAUMUTU Ta OOIPYHTYBATH iCHYBAaHHS JeTePH-
TOpiaJli30BaHNX HAIIOHAJBHUX JlepkaB («AKIo MixkHApOAHE CIiBTOBAPUCTBO
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[EPEOCMUCIUTD HeOOXiHI KPUTEPIl AeP:KaBHOCTI, BUKIFOUMBIIN 3 HUX TEPUTOPIO,
i 103BOJIUTH OCTPOBaM, 1110 3HUKAIOTh, 30€PErTH CBOIO IEPKABHICTD i CyBepEHITET
HaJI TPOMa/ISTHAMH, KPU3Y, 10 HACYBAEThCsI, Oy/Ie BijiBepHEHO» [45]); BU3HAUNTHCS
3 MpeACTaBHUIITBOM Takoi siep:kaBu B OOH Ta iHIINUX MIKHAPOIHUX MiXKYPsiI0-
BUX OPTaHi3alligx; BUSHAYUTHU 3MICT 1 TIOPSIOK peastizallil MexaHi3my MOJITUYHOL
OITiKM, a TAKOK BUPIIIUTU MMUTAHHS MO0 CTBOPEHHS YPSIOBOi CTPYKTYpH!, sika
6 MorJia 3iiCHIOBATH BJIajly Hajl PO3PIZHEHMM HApPOJOM B yMOBaX IIOJIITHYHOI
omiku [47]. Cuix 3a3HaunTH, 10 HE3AJEKHICTh YPSALY MOKe OyTH MOCTaBJIeHA
ITi/l CyMHIB IO TOTO, SIK 3HUKHe TepuTopid aep:kasu: 3BiT OOH miaTBepmKye, 1o
HEeBEJINKI TUXOOKeaHChKi ocTpiBHi Aepxasu Kipibati i Tysasmy, siki cramm cuMBo-
JIaMH TaK 3BAaHUX «IIOTOIAIOUNX JIePsKaB», IMOBIPHO, CTAHYTh MOBHICTIO HETIPU-
NATHUMU JIJIST JKATTS 3a/I0BTO /IO iX TTIOBHOTO 3aHYPEHHS ITi/l BOY, 110 TIPU3BEE
710 BUMYIIEHOTO TlepeceseH s IiJTnX TPy HaceJTeHHs Ta ypsuiB [36].

BBajkaemo 3a morpibHe BKasaTw Ha iHIII HPOOJEMHI A KOHCTUTYIIHHOIO
i MiKHapOZHOTO MpaBa MOMEHTH: HEMOJKJIMBICTh aBTOMAaTHYHOTO HAOYTTS TPO-
MaJISTHAMHU HEiCHYI040ro cy0’€KTa HOBOTO TPOMA/ISTHCTBA 3 OTJISIIY Ha BiICYTHICTD
JIepPKaBH-TIPABOHACTYITHUIL; 30€peKeHHs] MATHOBHUX TIpaB (Pi3UYHUX YU FOPH/IIY-
HUX 0ci0 B yMOBax (Di3WIHOTO 3HUKHEHHST JIeP/KABHOI TEPUTOPIi; HEMOKIUBICTD
peastizaiiii iHCTUTYTY TPABOHACTYITHHUIITBA MO0 MyOTiYHUX 6J1ar, y TOMY YUCIi
MOPCBKUX TTPOCTOPIB; HEMOKJIUBICTD TEePEBEICHHST JIePsKaBHUX OOPTiB TOIIIO.

Y 2021 p. minictp 3akopaonnux crupas TyBany (znepskaBa B Okeanii) CaliMon
Kasa y BifeosBepHenHi 710 kaimaTuunoro camity OOH 3asBus, 1o gepskaBa roty-
€TbCs 710 Tiepei3ay dyepe3 3miny kiimaty (Hosa 3enanzis nmoroaunaca HajaBaTu
CTaTyC «€KOJIOTTYHOTO OisKeHIlst» Jumiine 75 rpomajsinaM TyBamy 3a pik)% Tysaiy
MOJKe CTaTH TIePIoI0 Y CBITi Iep:KaBOI0, dKa 3MIHCHUTD Tepei3/ yepe3 KIiMaThuuHi
KaTakJIi3Mu®, Ypsiji paiioe Hajl TUM, 1100 MiKHAPO/HA CITIJIBHOTA MTPOIOBIKIIIA
Bu3HaBatu TyBasy HaBiTh TOJ, KOJIU JiepKaBa BTPATUTh TEPUTOPIIO®.

Akio MixkHapo/Ha CIJIBHOTA HE 3MOKe BPeryJIoBaTH 1ie IUTaHHS, TO Iepe[
«disappearing States» moctaHe THMTaHHs, HATIPUKJIAI TIPO AOOPOBiIbHE MOTJIN-

! Pierre-Marie Dupuy 3a3nauag, 1110 B Mi>KHAPO/IHUX BiJIHOCUHAX YPSI/IN Y BUTHAHHI HE MOTJIM 3aKOHHO
NPEJCTABJIATH JeP/KaBY, IKY BOHM 3MyLIeH] Oyl MOKUHYTH, OCKLJIbKY iM OpakyBasio 6 e)eKTUBHOIO
HeOoOXiTHOTO KOHTPOJIO 3 OOKY cyBepeHHoI Biaau [46, c. 33].

2 Ypsau Kipibari i Tysasy B pisHuii uac mykaiau BapianTu mepecesends B Acrpadiito i Hosy 3enan-
mito. Y 2009 p. moBimomisanocs, mo [HaoHesis 3ampornonyBaia 3aTi B OPEH/Ly OCTPOBH KpaiHaM, SKi
TMOCTPAKAATN Bifl 3MiHM KiiMaty. ManbaiBu BeJW TEPEToBOPH MPO CKyTKy 3emui B Irzii abo IIpi-
Jlani.

3 Anasoriuna josst Moxe critkati Maspaisu, Kipibari, Mapmiamiosi ocrposu i Tonra. HacesneHHs
Kipi6ari cranosuts 6113bko 100 000, a Tomy 11pobiieMa 1iepecesieHHs 1i MEIIKaHIB y BUIAAKY 3aTO-
IJIEHHST TePUTOPIl Oyjie 3HAYHO IOCTPILIO.

4 O6roBOPIOIOTHCS TEXHOJIOTII CTBOPeHHs «I(PoBOI Halii», o6 rpomaastu TyBaay He BTpaThId
CBOIO IJIECHTUYHICTD HaBITh HA HOBIN 3eMJIi.
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HaHHS 1HINOW Jep:kaBoio (B paMKax IpaBa Halliii Ha camoBusHauyeHHs). Ile 6
nano 3Mory rpomajsiHaM «disappearing States» oTpuMaTH HOBE TPOMAJSTHCTBO
NpUiiMaodoi epskaBu. B iHIIOMY BUTIAKY BOHU B Oy/Ib-SIKUI 4ac MOKYTh OyTH
BUTHaHHI 3 11 TepuTopil (TpaguiiiiHuii cratyc OiKeHIliB He Moe OyTH 3acTO-
COBaHUI /IO TMiJI0i HaIlil, SIKy BHUTICHSIE ryio0asibHe TIOTEIIiHHS). Y pasi 3JIUTTs
rpoMajisinu «Nation ex-situ» OTPUMYIOTb TPOMAJTHCTBO MTPUMAIOYO] iepsKaBH.
Kpim Toro, no npuiimaiodoi fep:kaBu IepPeXoJUTb KOHTPOJIb HaJl MOPCHKOIO
30HOI0 «disappearing States».

Honimuxa vs. 3mina Kaimamy: poso 0epicasu y nonepeo’ceHHi exon02iMHuUx
1 KUMAMUUHUX KPU3

VY cywyacHoMy CBITi giana3oH 3arpo3 HallioHaAbHIN Oe3Ieli MOCTIHHO PO3IIUPIO-
eTbcst. CTPIMKO 3pOCTaioyi eKOJOTiYHI Ta KIiMaTU4YHI cTpecu (eposist IPYHTY,
HecTaya BOJM, BUPYOKa JiciB TOMm0), Opak MpOIOBOILCTBA, EHEPIreTHYHA KPHU3a,
BUUYEPITHICTh PeCcypciB, 3pocTaHHs OiHOCTI Ta HEPIBHOCTI BCcepeanHi Ta Mix
JepskaBaMy — Ii Ta 6araTo IHIMUMX BUKJIMKIB 1 3aIPO3 € CBIAYEHHSAM <HEKUT-
TE3ATHOCTI» ab0 «HECTAJOTO PO3BUTKY» OKPEMUX JIE€P/KaB, PETIOHIB 1 HaBiTh
JIIOJICTBA B ITiToMy. BHACIiIOK yCBioMIeHHS 11bOTO (haKTy Jeaasti Oibiie Joeit
POBIJISIIAIOTH JIEPsKaBy SIK HEOAMIHHOTO ab0 HaBiTh TOJOBHOTO yYaCHUKA y MPO-
1eci Po3B’sI3aHHS CYyYaCHUX €KOJIOTIYHMX i KiaiMarnaaux mpobsem. Ile mos’s3ano
3 THM, 1[0 PilllEHHS 1010 BUKOPUCTAHHS IPUPOIHUX PeCypciB, HOBUX Gopm 6io-
TEXHOJIOTi1, 3MiHM KJIiMaTy, 610pi3sHOMaHITTsI, BAKOPUCTAHHST Ta 30epiraHHs siIep-
HOI, XiMi4HOI i GaKTepOJIOriuyHOI 30POi, IPUNHATI JepKaBHOIO BJIALO0I0, 3a4ilaOTh
He TiJIbKU CyY4acHMX JIOZeH, a i MallOyTHI MOKOJIHHS K BJIaCHUX TPOMAJISH, TaK
1 TPOMAJISIH CYCI/IHIX JIepsKaB.

EKOJIOTIYHO YrCTHIT TPYHT, MTOBITPSI Ta BOJa — 11 KOJEKTHUBHI OJsiara, CKOPUCTATHCST
SKUMU OKpeMi iHIWBI/IN MParHyTh y BJIACHUX 1HTepecax, aje MPU IIbOMY 4acTO
He OaKaloTh JOKJIACTH 3YCHUIIb, 1100 YCYHYTH MIKOAY, SIKOI OYJI0 3aBIaHO IXHBOIO
nistibHicTIO. JIuiie pepskaBa chbOTOAHI MOKe TTPOTUCTOSITU BILJIUBY TOPTIBJIL Ta
IIPOMHUCJIOBOCTI, OCHOBHOIO METOI0 SIKMX € IIOCTiliHe 3pOCTaHHS BUPOOHUIITBA,
30i/IbITIeHHST TIPUOYTKY Ta eheKTrBHE (DYHKITIOHYBAHHS B YMOBAX JKOPCTKOI KOHKY-
PEHILii i TPH I[bOMY, SIK TIPABIJIO, HEXTYBAHHS TIOTPeOAMK 3aXUCTY HABKOJIMIITHBOTO
cepezioBuIa. Xo4a OKpeMi JOCJTITHUKN BBaXKalOTh, 110, HAITPUKIA/, JAeP:KaBU 3
KOPIOPAaTUBHUMHU MeXaHi3MaMU TPUUHATTS pillleHb (3a3BUYail 11e TPOMUCTIOBO
PO3BHMHYTI KpaiHi) MaloTh Oi/IbII IaJEKOCSKHI €KOJIOTiYHI HOPMU Ta YCTAaHOBH,
HIX /lepsKaBu 3 IHIIMMM MexaHisMaMu (popMyBaHHSI €KOJIOTIUHOI ToMiTUKY [49;
50]. Aste ipu 1IbOMY CIIOCTEPITAETHCS 3CYB Yy GaaHCi CUJI Ha KOPUCTH TIPOMUCIIO-
BUX IHTEPECIB, 1[0 IOB’SI3aHO 3 TMOCUJIEHHSM KOHKYPEHIIii B TJI00aJbHiil eKOHO-
MiIli, KOJIM BiJIHOCUHU MiX Jlep;KaBaMu Ta TpyllaMu iHTepeciB MaloTh TEHIEHIIII0
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30CepeINTUCST HA MiJIBUINEHHI KOHKYypeHTocpoMokHOCTI [51]. OTXe, mpoBinna
POJIb JiepkaBu 0OYMOBJIEHA TAKOXK HEOOXIHICTIO 3alI0GiraHHsT KOHTPIPOLYKTHB-
Hiil KOHKYpeHIIii MizK mifnpueMcTBaMu. BUpoOHUKY, SIKi TOTOBI JOTPUMYBATUCS
€KOJIOTTYHUX CTaH/[aPTiB, YaCTO ONMMUHAIOTLCS B IMATOBIM CUTYallil: BOHU PU3UKYIOTh
OyTH BUTICHEHUMU 3 PUHKY 4Yepe3 Oi/bIl BUCOKI I[IHNM Ha CBOIO TIPOAYKILiTO, MTOPiB-
HSTHO 3 TUMU TiIIPUEMCTBAMH, SIKi HE TOTPUMYIOTHCSI TAKUX CTaHAAPTIB, 3a0py/I-
HIOIOTh HABKOJIMIIHE CEPEIOBUIIE, Yepe3 1€ MaloTh HUKYI BUPOOHWYI BUTPATH,
a TOMy IliHa IXHbOI TTPOAYKIll HAa PUHKY JelieBlna. JK HacaioK, KoMIaHii, sKi
JTOTPUMYIOTHCSI €KOJIOTIYHUX CTAHAAPTIB, MOXKYTh OYTH MMOKapaHi CIIOKIBAYEM,
SIKITIO €KOJIOTIYHO YMCTHUI MPOAYKT He HaOyBA€ Uik HUX BUPIMTATBHOTO 3HAUYEHHSL.
Haperrri, nepxaBa € equHuM cy0 €KTOM, 3[aTHUM BU3HAYATH TPAHUYHI YMOBHU
JUISL CTAJIOr0 PO3BUTKY, Oe3IleuHi piBHI Ta HOPMM BUKUIIB €KOJOrIYHO Hebesrey-
HUX PEYOBMH, yXBAIIOBATH PillleHHs 00 3amobiranHs ta 60pOThOM 3 PI3HUMM
BUIaMU 3a0pY/IHEHHS, 3/1ICHIOBATH HEYIepeIlKeHy eKCIepTusy ToImo [52].

Ha cphorozti BUCHOBOK IIPO Te, 10 3a0pyAHEHHS ITOBITPSI, BOAM i 3eMJIi iTHOpPYE
JIepKaBHi KOPIOHM, BjKe He MOTpedye creliaabHoro noBeaeHns. Came TOMy 3ario-
GiraHHs Ta KOHTPOJIb 32 PI3HUMU BUaMU 3a0Py/THEHHS] BUMATraloTh iHTEHCUBHOI,
no6pe MPoJyMaHol Ta OpraHi3oBaHOI POOOTH He TIMbKK B MaciiTabax OKPeMUX
rpomaj i cyOperioHiB, sIK CTBEPAKYIOTh TIPUXUIBHUKM iei gereHTpanisaiii (Ha
JIYMKY TIPe/ICTaBHUKIB «3eJIeHUX» MOJITUYHUX MapTiii 1 pyxiB, /elleHTpai30BaHi
CHIJTBHOTU He PYHHYIOTh IPUPO/HI JaHAIIA(TH 1 HaJANITOBAHI JKUTH B TAPMOHIi
3 JIOBKiJLIAM, a oTsKe, OiIbII afanToBaHi 0 HPUPOAHUX €KOCHUCTEM; BOJHOYAC
MOOPOBIJIbHI €KOJIOTIUHI POTPaMH, IO Peai3yioThCsl HeAepKaBHUMHU YCTaHO-
BaMH, OPi€EHTOBaHI Ha Oi3HeC-PEeKMMHU 1 BUXOIATH 3a MeXKi 1yOJiuHOI BifmoBi-
JAJIBHOCTI, & TOMY MOKYTh MOM SIKITUTH €KOJIOTiuHi TpobJieMu, poTe, HaBPsijL
YK € MMePCHeKTUBHUMU IHCTPYMEHTAMU JIJISI BUPIIIEHHSI eKOJIOITYHUX MPobaIeM
y XXI ct. [53]), ane it y macimtabax JgepskaBy B I[IJIOMY, OKPEMOTO PETiOHY Ui
HaBITh yCbOro CBiTY. Ha KOpUCTh HaBe1leHOro BUCHOBKY CBIJIYaTh TaKi apryMeHTH:
HaBITh 3a YMOBU JOTPUMaHHS IPUHIIMITY BiAKPUTOCTI MiciieBi rpoMaau 00’€k-
TUBHO He 3/1aTHI OTPUMATH 3arajibHe YsIBJIEHHS PO IIJTICHY eKOJIOTIYHY CUTYaIlilo
B HaIliOHAJIbHUX YN PEriOHaJbHUX MaciuiTabaxX; BOHM He CIPOMOKHI ITPOBOIUTH
CKJIQIHI i TOPOTi eKOJIOTIUHI eKCIIePTU3U 1 TPOEKTH, ePeKTUBHY peasti3alliio SKux
3/MaTHA 3a0€3MEeYNTH caMme JieprKaBa.

Bkasani Ta 6araTo iHmmx apryMmeHTiB 3 Kinng 1980-X pp. croHykamm sk cyc-
MiJIbCTBO, TaK i HacamIiepe]] eKCIepTHE CEePEIOBUINE 10 YCBIIOMIEHHST IOTPeOH
B MOJIepHi3allii (KoperyBaHHi) Cy4yacHOI MOjesi JepPKaBHOCTI BiJIMOBITHO /10
HOBMX BUKJIMKIB 1 3arpo3 HamioHaibHil Ge3ieli B ekosoriuniii cdepi. Oxpemi
aCIIeKTH MOJepHizallii Maiu TJI00aJbHUI XapakTep, TOL K IHI — JIOKaJbHUIL.
Teopis exkonoriyHoi MozepHi3allii B mpoiieci ¢cBOro GopMyBaHHS CTUKAIACs
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3 KOH(IIKTaMU Pi3HUX TEOPETUYHUX MOIJIS/IB Ta IHTEJIeKTyaJbHUX TPaJAUIliii
[54; 55]. Bararo 3 HuX, 30KpeMa HEOMapPKCHUCTChKI Ta Teopii JeiHaycTpiatisaiiii,
€ KOHTPIPOAYKTUBHUMU. AJie B IIJIOMY TiXOAW Ta iIHCTPYMEHTH TEOPii eKOJI0-
riYHOI MOJIepHi3allil BUSABUINCS KOPUCHUMU JIJIST COIIaJIbHO-HAYKOBOTO aHaJIi3y
Ta (hOpMyBaHHS €KOJIOTIYHOI MOJITUKU, HABITh AKIIO B OKPEMUX Jlep;KaBax He
CKJIaJICst HeoOXi/[HI YMOBH JIJIsl CTAHOBJIEHHS I PO3BUTKY CY4aCHUX €KOJIOTTYHUX
iHCTUTYTIB. 3a3HauMMO, IO B MiJICYMKY Ba’KJIMBICTh €KOJIOTi3allii KOHCTUTYIIii
1 YUHHOTO 3aKOHO/IAaBCTBA ChOTO/[HI BU3HAIOTH HABITh €KOAHAPXICTU Ta €KOMapK-
cuctu. Tak, Mioppeit Bykuin (Murray Bookchin) y cBoemy inreps’io (2000)
BU3HAB TOU (aKT, M0 BiJICYTHICTh BJAAJHOI CTPYKTYPHU TA IHCTUTYTIB MPU3BOIUTD
3PEIITOIO JI0 Xa0Cy Ta HaBITh JI0 JOBIJIBHOI TUPaHii, a TOMY CYCIIJIbCTBO TOTPeGyE
JIEMOKPATUYHOT KOHCTUTYIIIi Ta CIpaBeJMBUX 3aKOHIB SIK 3ac00y MPaBOBOTO
3axucry [56].

3yCUIsa MOA0 MOJIepPHi3allii KOHCTUTYUIHHOTIO MOPSAKY Jep:KaBU 32 YMOB
[TOCUJIEHHS €KOJIOTTYHOI Ta KJIIMaTU4YHOI KPU3U € BAaKJIMBUMU CTPATETIYHUMU
KPOKaMM Ha MJIAXY [1epeTBOPEHHST HUHINIHIX HeCTIMKUX MOJITUYHUX TTOPS/IKIB Ha
cranuii ctan. Cy4acHUN «3eJIeHUI KOHCTUTYIIOHATI3M», SIKHil 3asiBUB PO cebe
B XXI ct. [57], mossirae B ToMy, 110 BiH MPOIOHYE CIIOCIO 06’€qHATH BifaHicTh
€KOJIOTIYHUM TIpaBaM JIOJMHU, TPOIIeJAYPHI eMOKPAaTUYHI ITpaBa Ta IIpaBa Ha
y4acTb, @ TAKOXK IOJITUYHE PeryJOBaHHS €KOHOMIKHU /ISl IOCATHEHHS COlliaJlb-
HUX Ta €KOJIOTIYHUX, a He JiMille eKOHOMIYHUX Iijeil. /(s 1boro aep:xkaBa Mae
BU3HAYUTHUCS T1IOJI0 MTPABOBUX TMOJIITHUK, MIIXO/IB 1 CTpATeriil BJaCHOI €KOJIOTTYHOI
MOJIITUKY, a TaKOK BUMaraTy JOTPUMaHHs BCiMa 3alliKaBJeHUMHU Cy0’ €KTammu
BUMOT 3aKOHHOCTI.

Cnin 3a3HauMTH, MO 3aBAAaHHS €KOJOTIUHOI MOJITUKN «3€JIeHOI Jiep:KaBuy» He
00OMEKYIOThCST 30€peKeHHSIM HaBKOJIMIITHBOTO cepeIoBHUINa, HiopisHOMaHITTS abo
60poTb6010 31 3miHOMO KiaiMary. Ha xymky /Isx. Bappi (John Barry), taka nosituka
B IIMPOKOMY CEHCI CITPsIMOBaHa Ha 3a0e3MeUeHHsI «...“CTaJoro PO3BUTKY”, SIKUH,
cepe/l iHIoro, mepexbavae 3abesnedeHHss OCHOBHUX MPAB JIIOAWHU, 3MEHIITEHHST
COIIAJIBHO-€KOHOMIYHOI HEPIBHOCTI, BAKOPIHEHHS €KOJIOTTYHOI HeCIIpaBe/IJInBOCT1
(B Meskax HAIlOHATBHUX JE€PsKaB i B r100abHOMY MaciiTadi, a TaKOK MixkK TTOKO-
JiHHsAMU) Ta 3a0es3ledeHHs TOro, 100 MoTpedu JI0ACHKOI eKOHOMIKK He Iepe-
BUIIYBAJIN BiJIHOBJIIOBATHBHUX MOKJINBOCTEN €KOCHUCTEM, Bifl IKUX I8 €KOHOMIiKa
sanexuTh> |58, ¢. 3—4]. llompaBaa, okpeMi aBTOPH CTaBJSATD IMUTAHHS, YU CJIi]]
3aXUIIATH iHTepecH MAHOYTHIX MOKOJIHD 32 OMOMOTOI0 caMe KOHCTUTYIIHHUX
3aKOHiB, SIKi 0OMEKYIOTh BIa/y JAePKaBHUX OPTaHiB Ta CIIOHYKAIOTh iX MPUIMaTH
pillleHHs 3 ypaxyBaHHsSM MaiibytHix norpeb [57, c. 379]. IIpore B wisomy cuin
MOTOIUTUCS 3 IYMKOIO, 1[0 «3€eJIeHUI» KOHCTUTYIIOHATI3M MOXKe CTaTh BasKJIM-
BUM aCIIeKTOM 3a6e3IeUeHHsT CTAI0TO PO3BUTKY CYCITiIbCTBA.
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Mogesnb JibepasibHOi geMOKpaTii, 0 3acHOBaHa Ha KOMIIPOMicaX, 3BasKyBaHHI
PI3HUX TPYyN iHTepeciB Ta MOJITUIl MaJuX KPOKiB, MOTAHO MPUCTOCOBAHA JIO
BUPIIIEHHS CYIaCHUX eKOJOTIYHUX i KJIIMATHIHUX MTPOOJIEM, YPAXOBYIOUH TOMi-
HyBaHHS MaTepiaJbHUX MipKyBaHb Ta KOPOTKOCTPOKOBHMX BHUOOPYMX IIUKJIiB
y TPUUAHATTI MOMITUYHUX pitieHb. JlibepasbHO-IeMOKPATHYHA MOJIENb JePiKaB-
HOCTI, HaBITh 32 YMOBU BXO/[’KE€HHS «3€JIeHUX» MapTiil 0 CKJIaly NMapJaaMeHTCbKO1
6i/bIIOCTI 3 HAGOPOM IIPOrPAMHUX €KOJIOITYHMX I[iJIeil Ta ydacTi y (hopMyBaHHI
yPSALy, TOraHo TPUCTOCOBAHA IS peastizailil MaciTabHuX i TIIMOOKIX 3MiH, CIIPs-
MOBAaHUX Ha €KOJIOTIYHY PEKOHCTPYKILIIO0 CY4YaCHOTO CYCIIJIbCTBA 1 Iep;KaBH, STKa
3auinae cdepy BUPOOHUITBA Ta CIIOKUBAHHSI, 3 METOIO 3a0€3MeYeHHsI CTATIOTO
PO3BUTKY.

IIpupooda ax cy6’exm npasa: wu 6i00ydemvcs 3mina napaouzm y MincHapoo-
HOMY Ma KOHCMUMYUIIHOMY NPaei?

Ha aymKy GaraTbox IMOJITHKIB, IPOMaICBKUX JisI9iB i HAYKOBI[B, Y Cy4acHOMY
CBITI Jlep:kaBa Mae cratu «3esienoioy». MomH; paBoOBOTO 3aXUCTY JOBKIJLIST TPOMA/]
(CELDF), skuit 1aBHO BUCTYIIA€ 32 BU3HAHHS TIpaBa MOBKULISA HAa iCHYBaHHS Ta
MPOIBITaHH, 3 MovyaTky XXI CT. omoMarae MiclieBUM TpoMajiaM i HalllOHAJTbHUM
ypsiZiaM 3aKpiIIoBaTH TpaBa MPUPOIM Ha HopMaTuBHOMY piBHI [8]. Ilounnaioun
3 2006 p. ypsizu i MiciieBi rpoMa/iv OKpeMUX KpaiH MIPUIHSLIN TIPABOBI HOPMU (3aKOHU
Ta Cy/IOBi PillleHHs), SIKi BUSHAIOTH IPUPOIY CYO'EKTOM 3 HEBiJ' €MHUMU IIPAaBaMHU.

[Tionepom y nmpaBoBOoMYy 3akpinsieHHi npasa npupoau suctynanu CIHIA. ITpuii-
HSATO BBaKATH, 1[0 MTUTAHHS PO BU3HAHHS 00’€KTIB IPUPOH €KOJIOTTIHOO 0CO-
OGUCTICTIO SIK CITOCi6 3aXUCTY MIPUPO/IH MOPYIIYETHCS B aMEPUKAHCHKUX HAYKOBUX
kosax 3 1970-x pp. Hacupaszi mepiii HayKoBi po3poOKH y 1bOMY Harpsami Oyin
3pobuteni mie Hanpukiaimi 1940-x pp. i mos’sizani 3 Asbao Jleomossaom (Aldo
Leopold). ¥ kuusi <A Sand County Almanacs, sty omyb6.ikoBatno B 1949 p., ane
sika HaOyJia MOMyJISIPHOCTI Jinine micas mepesuzands B 1970 p., kosu Brepiie
cBatkyBanu /lenb 3emui, A. Jleonosb/ 3aKIMKaB MPUITMTHUTU 3JI0BXKUBAHHS 3€M-
Jielo, po3IJig/iaT ii SIK ToBap, 1110 HAJIEKUTh HaM. 3aMicTh 1[bOTO, BiH 3aIIPOIIOHY -
BaB CIIPUIIMATU 3eMJIIO SIK CITIJIBHOTY, /10 SKOI MM HaJIe;KUMO, BUKOPHUCTOBYBATH
il 3 m060B’ 10 Ta 1oBaro. PO3BUTOK TaKOl €TUKU € OJIHOYACHO <EBOJIOIIHOIO
MOJKJIMBICTIO Ta €KOJIOTIYHOI0 HeoOXixHicTo» [59].

[Hmmii amepukancbkuii aBrop, podecop npasa K. /. CroyH, y ¢Boiii po6oti «HUu
MaloTh JlepeBa CTOSITU?» CTBEP/KYBaB, 1110 iHTEpPecH JOBKIJIJIS CJi/l BUSHABATU
OKpEeMO BiJl iHTepeciB JIOUHN, YNM 3aM0YaTKyBaB HAyKOBY auckycio [60] mpo
Ha/IaHHSI HAaBKOJMITHBOMY cepeloBUIy opuandnux npas [61]. Y 1972 p. cynnsa
Y. O. [lyrnac B okpemiit gymrii y crpasi Sierra Club v. Morton 3amnpornonyBaB
BUpOOUTH (hefepanbHe MPABUIIO, O T03BOJISIE PO3TJISAATH €KOJOTIUHI TUTAHHS
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y (bemepanbHux areHTcTBaX ab0 (hesepasbHUX Cyax Bij iMeHi HeXKMBOro 00’ekTa,
SIKUI MO’Ke OYyTH CITyCTOIIEHUH, CIOTBOPEeHUi abo 3a3HA€ BTOPTHEHHSI JIOPIT
i Oysbj03epiB, i Jie 30UTKK € MPeMEeTOM IPOMasiHChbKOro oOypents. Ha itoro
JIYMKY, CYCITLJIbHE 3aHETIOKOEHHS MIOJI0 3aXUCTY eKOJIOTIYHOI PIBHOBArU MPUPOAN
Ma€ MPUBECTH 10 HAIIEHHS eKOJOTIYHUX 00'EKTIB TPABOM JIJIST TP/ SIBJIEHHS
II030BY 3 METOM0 iX 30epexeHHst. [Ipy 1[bOMY BiH 3a3HAYUB, IO HEKUBI TPEAMETH
(HarpuKIa1, CyIHO, KOPTIOpaIllisd) iHO/i € CTOPOHAMM CY/IOBOTO Tpoiiecy [62].

CELDF ponowmir micty Tamaksa, mrat IlencuabBanisi, po3poOuTy i NpuitHATI
nepiiie y CBIiTI MicileBe PO3IMOPSKEHHs, sSIKe 3aKPIllJioBaso MpaBa MPUPOIN
(2006) [63]. 3 2006 p. mo 2022 p. y CIIIA cyOHamioHaJbHI ypsaAn MPUITHAIN
13 mpaBuJ, MO BU3HAIOTH MpPaBa MPUPOAN Y CBOIX IOPUCAMKINIAX, BKIIOUAIOUN
MYHIIIUIIAJIbHI TOCTAHOBH, XapTii MiCIIEBOTO CaMOBPSIYBaHHS Ta MOIPABKU /10
KOHCTUTYIIII IITaTiB.

[Ticass CIITA migxiz om0 HOPMATHUBHOTO 3aKPilJIEHHs IIpaB IpUpoau OYB i3
neBHUMK ocobsmmBocTsimu Brisienuii  Exsagopom! (2008), Bouaisieo? (2010) Ta
Hosoto 3enanpgieo® (2014, 2017). 3a cucrematuzoBanumMu ganumu [Iporpamu
OOH «Iapmonis 3 mpupomoio», cranom Ha 2022 p. 30 fepskaB CBIiTY MiCTATh HOPMU
(Y4M TIPOEKTH HOPM), 3aKpillyieHi B HAI[lOHAJBHUX KOHCTUTYISX ab0 3aKOHAX Ta
IHIITUX HOPMATUBHO-TIPABOBUX aKTiB, Pa30M 13 aKTaMU OPTaHiB MICIIEBOTO CaMO-
BPS/IyBaHHs, SIKi BU3HAIOTH MIPABO MPUPOJH, & TAKOK HU3KOIO CYJOBUX PillleHb

'V Koucruryii Exsagopy (2008), 10 po3pobku npoekry sikoi aosiyuascss CELDE, ynepuie koaudi-
KoBaHi 1pasa npupozau. Y crarti 71 3asnaueHo: «Ilpupoaa, abo [laua-Mawma, B sKiii BiATBOPIOEThCS
HOBJIEHHST 11 JKUTTEBUX IUKIIB, CTPYKTYpH, (DyHKIill Ta eBosoniiinnx mporeciB. Yci ocodu, rpo-
MaJI¥, HapOIH i Hallil MOJKYTh 3BEPTATHCS 70 OPTaHiB AEPsKaBHOI BJAAAN 3 MPOXAHHIM 3a0€3MEINTH
JOTPUMaHHS TIpaB pupoan». CtarTd 72 Mporosonrye mpaBo NPUPoOAN Ha BigHOBJAeHHS. Kpim ToTO,
MIPUIHATO HU3KY CYZOBUX pillleHb, CIIPSIMOBAHUX Ha 3axucT mpas npupoan. OTxke, B Koncruryii
ExBamopy mpaBa mpupoin BUBOASTHCS HA OCHOBI BHYTPIIITHBOI IIHHOCTI Tipupoan [64].

Bignosimno mo crarTti 71 KoKHa JIOMHA, CIIIBHOTA YW HAPOJ MOXKYTh BUMAaraTtu Bifl Jep>KaBHUX
OpraHiB JIOTPUMAHHS 11PaB MPUPOIU. TeOPETHYHO cama MPUPOJIA MAE MPABO HA 3aXHCT i CY/IU MOXKYTh
BUMAaraTi yCyHeHHs He3aKOHHUX 30MTKIB, 3aBIaHNX MOBKIJIIO BHACTIIOK MisLTLHOCTI ioanHn. Kpim
TOTO, 0COOM, SIKi He € BTACHUKAMU 3€MJTi, TAKOK MOKYTh MTOPYITYBATH CYAOBI MO30BY HA BiIHOBICHHS
MOTITKO/KEHOT TIpupon [65].

¥ 2010 p. bomisig inimitoBasa MpoBeeHHST MiXKHAPOAIHOI KOH(EPEHTIii, i yac SKoi BHecaa Ha Po3-
TJISI]T CBITOBOI CHITBHOTH TTPOEKT BeecBiTHBOI fekmapartii mpaB Matepi-3emui. ¥ 2010 i 2012 pokax
OyJI0 NPUITHATO ABa 3aKOHM, 10 PerJaMeHTyIoTh 1paBa Marepi-3emii. Y Bouisii npasa npupomu
BUBOJSATHCA 3 TIPAB JIIOJMHN HA SIKICTH JKUTTS Ta 3aXUCT HABKOJUITHBOTO cepeoBuina [66—68].

Y 2014 p. napk Ti Ypesepa, npabarbKiBIUIMHA HAPOMY TYXO, CTaB MEPLUINM MPUPOAHUM OO €KTOM
y Kpaiti, skuii HaOyB crarycy opuauutoi ocobu. Y 2017 p. Hosa 3enannis Hagana piuni YoHranyi
cTaTycy 0PUANYHOI 0cobu. Y rpyzHi TOro K poky OyJio mignucado [IpoToKOI PO B3aEMOPO3yMiHHS
mozo HarionaspHoTo Mapky Ermont (Tapanaki Maynra), skuii cTade CIiJIbHOIO BiAATIOBIZATBHICTIO
MicIeBUX Maopi Ta ypsamy. 3riazno 3 IIpotoxosmom ycs 3emis, mo HamexuTs Koponi, y Harionans-
HOMY TapKy Oyje HajiieHa opuandHoio ocoboio. e osnadae, Mo 3eMiist HaexatiMe camiil cobi
i MaTrMe TakWH caMUi 3aXUCT, MO 1 TpomMaasgHuH [69].

o

w
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BiJl HAIlIOHAJIBHOTO /10 Ha/lHAIllOHAABHOTO piBH:A [70]. AKiro panimie 11i mpoiecu
posBuBasmcst nepeBakio B CIITA (na piBHI MiclieBUX rpoMaj), a TaKOX KpaiH
tpetboro cBiTy (ExBamop, bomisist), To nporsirom 2018—2022 pp. Bonu mnovanu
MTPOSIBJIATHCS TaKOX Y PO3BUHYTHX KpaiHax (ABcrpauist, Besbrig, [enanis, Kanana,
Hinepranau, @panmis, [IBeiiapis), Tpo MO CBIUATL MPUNHATTS 3aKOHIB,
JIOKQJIBHUX aKTiB, @ TAKOK TIOJJAHHA BiIMTOBITHUX TIO30BIB /10 Cy/TIOBUX 1HCTAHITIN.

Opranizanis O6’eqnanux Hariii cripusie HasaroiyKeHHIO Aiajory 3 iHCTUTyTaMu
TPOMA/ISTHCBKOTO CYCITIZIBCTBA PO IIJIIXU ITPOCYBAHHS /10 TAPMOHIMHIX BiTHOCUH
i3 mpuponoio. OOH BucyHysa Tporo3uilii MO0 AOCATHEHHS MapaurMaJIbHIX
3MiH, sKi MOTpiOHO 3miiicHuTH, mo6 [lmaHeTa 3aauImanacsa y KUTTE3AATHOMY
crani. OgHAK 7151 TOCATHEHHS Iiel MeTH HeoOXiMHO 3a0e3MeUnTH 3B’sI30K MiXK
3axXiIHUM 1 He3aXiTHUM MPaBOBUM MUCJEHHSM Ta TPAAUIISIMU B €KOJIOTil 3HaHb,
sdKa O/IHaKOBO IIiHY€ Pi3HI emicTeMmosiorii. BapTo 3ayBakKUTH, 110 NPIOPUTET
B iHiliI0BaHHI po3pobeHHs i npuiHATTS EKOJIOriyHOi KOHCTUTYIT 3emii Sk
PaMKOBOTO MiKHAPOIHO-TIPABOBOTO JIOKYMEHTA HAJIEKUTh YKPAIHCHKUM YUEHUM,
sokpeMma, . Bypuaky, M. Kocrumbkomy, C. KpaBuenko, 0. Tyruti Ta 1O. [llem-
ITY4YeHKY, SIKi BIlepIe OMPUJIIOIHUIN i1 Ha MIXKHAPOAHIN HayKOBill KOH(epeHTrii
3 pobJsieM demepasiaMmy B HbIO-HOpPKChbKOMY YHiBepcuteTi «Xodcerpas (1992).
Bignosiguo no iei igei Craryr OOH mae OyTu J0MOBHEHUH JABOMAa HOBUMMU
IIJIIMU: JIOCSTHEHHST CTAJIOTO PO3BUTKY Ta 3aXUCT JOBKIJJSA, TaKOXK IMPOIO-
HyBasiocs cTBoputH Pazny exosioriunoi 6esmnexu, Bepxosuy opranizaniio OOH
3 IUTaHb JOBKLLIA, MixXHAPOAHUI eKoJIOoriyHui ¢y, Mi>kHApOJHY €KOJIOTIYHY
noJitiro, MikHapogHuil ekosoriunuit 6aHk [4; 6]. ¥ misHimux pospobkax ykpa-
IHCHKUX BYEHUX 3a 3Pa30K /7151 EKOMOriuHOI KOHCTUTYIIIT 3eMJIi TTPOITOHYBAIOCS
B3sTu Jlorosip, mo 3acHoBye Koncrurynito €Bporneiicbkoro Coroay [5].

[neto nmpo MeTaHOPMHU IPaB MMPUPOJAU BUCBITJIEHO B JOMOBIAAX leHepasabHOTO
cexperapsst OOH (2013 p.), pesoiotisix Terepanbhoi Acam6srei OOH (30kpema
y pesouoniii A/RES/70/208 [71] 2015 p. 11010 PO3BUTKY <«IIpaBa 3eMJi»),
eanuiini [Tamn Pumcbkoro @panrmcka «Laudato Si» [72] (2015), mizkaapos-
Hux dopymax 3 nutanb 3MiHu kjaiMary ta [lopsaky nennoro y cdepi cramaoro
po3Butky m0 2030 poky [73, c. 44, 47].

Y xostHi 2022 p. rpyma Buennx (M. Bender, R. Bustamante, K. Leonard)
BUCTYTIWJIA 3 IHII[IaTUBOIO, BIJITIOBIIHO /10 SIKOI MizKHApOJIHE ITPAaBO MAa€ PO3BUBA-
THCSI, 00 BiOMBATH HEBi EMHI TIpaBa OKeaHy Ha iCHYBaHHS, MPOIBITAHHS Ta
BIZIPOKEHHST 6a3y€eThcst Ha HOBOMY  (bilocOChKOMY IMiAXO/i, SAKMil ImiHIMa€e
Hallle MPUPOJIHE CePeIOBUIe Ha MO3UIII0 PIBHOCTI 3 /oAcTBOM (Iie mepeabavyae
TpaHchOpMaIliio HAIIOTO MUCJIEHHS BiJl KATETOPii «BJIACHICTD i BiZIOKPEMJIEHICThY
JI0 KaTeropii «JrrobJIsT90i B3aEMO3AJIEKHOCTI»; TTepexijl Bi/l BiTHOCHH, TTOOY/I0BAaHNX
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Ha i/1esiX MaHyBaHHS 1 BIIOKPEMJIEHOCTI, /10 1JIICHOCTI i B3AEMHOTO TIOCUJICHHS;
CTaBJIEHHS /10 OKeaHy $IK /10 CyTHOCTI, 1[0 3aCJIyTOBY€E Ha I1paBa, 1oBary i HaBiTh
MIaHyBaHHs ), a He PO3IJISIIA€ HOT0, sIK OYJI0 TIPUIHSTO, SIK OKpeMy cdepy eKc-
mryaTaitii. BifmosigHo 0 «mpaBa 3emiiy», «1paBa Tpupoans (OHa 3 TPABOBUX
pPaMOK Y 3BeJIeHHI TpaBa 3eMJii) BU3HAIOTh MPUPOAY K TaKy, IO Ma€ IiHHICTh
pOCTO Yepe3 ii BJacHy BHYTpinTHio inHicTh. He yepes Te, 110 BoHa Moske 3a0€3-
MEYNTH SIK BJIACHICTH ab0 pecypc, MO3PIInii st eKCIUTyaTailii, a TIPOCTO SIK «’KUBa
ictoTa» cama 1o cobi [74].

[Ipottec CTBOPEHHSI HOPM, TI[O PETYJIIOIOTH BiTHOCUHU 3 MIPUPOJIOIO, BiIOYBAETHCSI
OJTHOYACHO SIK Ha CyOHAIliOHATbHOMY 1 HAIllOHAJBHOMY, TaK i Ha MisKHAPOIHOMY
piBHAX!, IpU 1IbOMY IOTO BIJIUB MOIIUPIOETHCS Y KiJTBKOX HampsiMKax. Maiixke
olHOYacHe PO3pobJICHHsT OaraTbMa JiepKaBaMu CX0Xkoi (ajie He yHi(hiKoBaHOI)
MOJIITUKHU Ta 3alIPOBAJIKEHHST MOAIOHUX IHCTUTYTIB TIEBHUM YMHOM TTOSICHIOETHCST
iX BKJIIOUEHICTIO Y CBITOBE CYCIHIJIbCTBO, IO CIIPULE KYJIbTYPHUM IIPOIlecam i30-
MopdiszMy 3a J0IOMOroi0 MoOYA0BU IJeHTUYHOCTI, HABYAHHS Ta iMiTarii.

HopmaTuBHO-IIpaBOBI aKTH, 110 3aKPIILIIOIOTH IIpaBa MPUPOAH, Y PI3HUX Jep-
’KaBax MICTSTb HEOJHAKOBI BIATIOBI/II Ha TaKi KJIIOYOBI MUTAHHS: K BU3HAYUTHU
NPUPOLY HOCIEM TIpaB; 4Ki MpaBa BU3HABATH; XTO MOKe BUCTYIATH BiJl iMeH1

I[MpupoJiu; 41 IMOBMHEH XTOCH HECTU BiZ[HOBiI[aJIbHiCTb 3a 3aXMCT IIpaB IIpUpoOAN
[73, c. 48-58].

3Bajkalouy Ha Te, [0 TPAAUIIHHO MPABOBI CHCTEMHU CIPSIMOBaHi Ha 3abesrie-
YeHHsI TIPaB Ta iHTepeciB Jo/eii?, HaJaHHs TIPaB MPUPOJIi CBIYUTDH PO TPUH-
IUTIOBE TIEPEOCMUCIEHHST TPU3HAYeHHs TpaBa (SIK BiJIOMO, €BPOTOIEHTPUYHI
cy0’e€KT-06’€KTHI MPUILYIIEHHS JIiesKaTh B OCHOBI MiKHApOJHOrO IpaBa HaBKO-
JIMIITHBOTO CEPEIOBUINA Ta KJaiMaTuaHoro mpasa). Crig moroauTHCs 3 TUM, IO
«HaJIAaHHS TIpaB TPUPOII — 1€ HOBUM TiAXiA 0 eKOJOTIUHOTO TTpaBa, SKU KOH-
LeNTyali3ye MPUPOJAHUIA, He TIOB SI3aHUIA 3 JIIOJAMHOIO CBIT, IK TaKUH, 1110 BapTUii
3aXUCTY 3apajii HbOTO CaMOTo, a He JIUIIIe K Te, 0 Ma€ BUKOPUCTOBYBATHUCS HA
6uaro smozeit» [8, c. 38].

Y 1ijioMy nocuIaHHS HA KOHCTUTYIIINHI TTpaBa MPUPOAN HAYKOBII PO3IIHIOIOThH
SK CBOEPIIHUM /I0Ka3 3arajbHOI BiATIOBIIATbHOCTI 32 3aXUCT MPUPOH, ajie TIPU

! Tak, B ExBagopi Koncruryiisi (2008) Busnae mpasa Ha Bcio npupojy; y Hosiit 3emanuii miorh
3akonu Te Urewera Act (2014) ta Te Awa Tupua Act (2017), KoKeH 3 SIKMX HA/IA€ IIPaBa HA MEBHY
exocucremy; y CIIIA cyOHallioHa/IbHI OpraHu BJAAW yXBaJWUJIM 3aKOHM, 10 BU3HAKOTH NPABOBI
MIPUPOAN Y CBOIH TOPUCAMKIN, BKJIIOYAIOYN MYHIIIUTIAJbHI MOCTAHOBH, XapTii CaMOBPSITyBaHHS Ta
MOTIPABKH JI0 KOHCTUTYIIi1 IITATIiB.

2 3aKkoH PO BUJIH, 1O epeOyBAIOTh Mijl 3arPO30I0 3HUKHEHHST, IKUH OYJIO0 YXBATEHO 3 METOIO 3aXHCTY
BUJIB, y po3/iii «BUCHOBKH, I[i/i Ta moJiTHKA» 3a3HAYAE, [0 BUH, sIKi IIepebyBatOTh IIijl 3arPO30I0
3HUKHEHHS, MAIOTh «E€CTETUYHY, €KOJIOTIUHY, OCBITHIO, ICTOPUYHY, PeKpealliiiHy Ta HAyKOBY IIHHICTb
JUTIST HaIlii Ta i1 Hapomys, MiKPecIioioyu, o Horo MeTa, MpUHaMHI odilliiiHo, € aHTpoNoIeHTprY-
Hoio [75].
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I[bOMY He CIPUIMAIOTh HOTO K IOpUANYHUN imMmieparuB. He mepenbadaeTnest it
BUKOPHUCTAHHS CY/I0BOI CUCTEMHU Y pasi MOPYIIeHHs BIIIOBIIHUX KOHCTUTYIIHHNIX
HOPM Y Bumajky ExBazsopa.

Cuijp TakoXK 3a3HAYUTH, 1[0 CaMe HAa KOHCTUTYIIMHOMY PiBHI 3aKJIaJieHO IEeBHY
CYIIEPeYHICTh MK PI3HUMU IIJIAMU: MMIJBUIIEHHS PiBHS KUTTS 1 3yNUHEHHS
Jlerpajiallii HaBKOJIMIIHBOTO cepeioBuiia. Piu y TiM, 1110 IeBHUH CTYIIiHD /erpa-
Jaii JOBKIJLIS 4acTO POSIISIAAETHCS K HEOOXIIHUI KPOK JJIst peastisarii mijieit
YPSALY 1IO/IO TiIBUIIIEHHS PIBHS KUTTS HAceJIeHHS.

Exonoziuna depicasa: nepeocmuciienns KoHuenuii demoxpamuunoi, coui-
anvHoi npaeoeoi depiicasu

Posimmpensst cdhepu MiXKHAPOAHOTO €KOJIOTIYHOTO 1TpaBa, sk 3a3Havae 0. llemmry-
YEHKO, a/IeKBAaTHO He BiIOMBAETHCS Ha CTaHi HABKOJIMIIIHBOTO cepenoBuiia [6, c. 4].
Tomy HayKOBIT, SKi MPEICTABISAIOTH TOJITUKO-TIPABOBY YMKY 3aXOy, HAJlaf0Th
repeBary MoJiesli €KOJIOTTuHOL («3eJIeHO01» ) JiepKaBH, 10 PO3IJISJAETHCS SIK HOBA
CKJIaJIOBA B KOHIIEIIIii JeMOKPATUYHOI, COIiaabHOI 1paBoBoi Aep:xkaBu'. Llsg KoH-
e[S 1ep>KaBHOCTI MPOZIEMOHCTPYBaJa 3[IaTHICTD aIalITyBaTUCS /10 HOBUX 1CTO-
pUYHKUX 0OCTaBUH, 3aIPO3 1 BUKJIUKIB, BOHA € MEHII OI0POKPATU30BAHOIO i OijIbIil
JIelleHTPali30BaHOIO MTOPIBHAHO 3 MAaTEPHATICTCHKUMU MOJIEISIMU JIePsKaBH.

Po3BuTOK KOHIlENIii IeMOKPAaTUYHOI, COIIaIbHOI IIPABOBOI JIep;KaBU 32 PaXyHOK
BKJIIOYEHHS 10 Hel HOBOI CKJIaZI0OBOI — €KOJIOriYHOI AepsKaBu Iependadac mepe-
OIlIHKY METH JisLTbHOCTI JIepsKaBU 1 TIOKJIMKAHWN 3a0€31eYNTH CTATNN PO3BUTOK
cycrinbeTBa (1epexiji 10 CTajJoro PO3BUTKY BU3HAETHCS JJOMIHYIOUMM BUKJIUKOM
Ta MOJKJIMBICTIO, TIO CTOITh Tepes oacTBoM y XXI c¢t.), akuii, 30Kkpema, mepej-
Gauae 3abe31eueHHsT OCHOBHHUX TIPaB JIFOUHU, 3HIKEHHS COIiaIbHO-eKOHOMIYHOT
HEPIBHOCTI, BUKOPIHEHHS €KOJIOTIYHO1 HeCcIpaBeTMBOCTI (Y paMKax HallioHAb-
HUX JIepsKaB, [100aabHO Ta MIXK IIOKOJIHHSMNI), a TAKOXK 3a0e311e4eHHs TOro, 11100
noTpedy eKOHOMIKM He MePeBUIIyBai pereHepaTuBHI MOKJINBOCTI €KOCHUCTEM,
BiJI IKMX BOHA 3aJeKUTh [958, c. 4].

Exosioriuna («3eneHar) fepskaBa, 1110 IPYHTYETbCS HA TIEBHUX €KOJIOTIYHUX ITiH-
HOCTSIX, TIOKJIMKaHA 3a0€3MeYnTH 3aXUCT HABKOJUIIHBOTO CEPEOBUINA 3apajii
TOTO, 106 36eperTn YMOBH, PUATHI JIJIST HATIE)KHOTO JKUTTSI SIK CYyYaCHUX, TaK
i MaitbyTHIX oKoTiHb. EKOJIOTiYHA epskaBa — Iie CHJIbHA, IEMOKPATHYHO BiIIo-
Bi/laJIbHA JIep:KaBa, gKa BiJICTOIOE CYCIHIJIbHI IHTepecH 1 IIHHOCTI; BOHA BUCTYIIAE€
3a eKOJIOTIYHY JIeMOKpaTilo, SIka Ma€ TPaHCHaIllOHAJIbHUI XapakTep. Exosoriuna
Jiep;kaBa — 1le He OKPeMMIl «eTall» PO3BUTKY, a, IIBU/IIE, <«3MiHHA CYKYIHOCTI
[IPAKTHUK, TeXHOJIOTII Ta AUCKYpCiB» [76]. [IuTanHsa oXopoHU HABKOJMUIIIHBOTO

' Test «€KOIOTIYHOI» /«3€JIeHOT» JlepKaBy BIiepliie MOYMHAE 0OrOBOPIOBATUCS HAYKOBIIMU B KOHTEK-
cTi pechopMyBaHHS COIIaIBHOIL epskaBy 3 KiHmd XX cT. (ams: [11]).
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cepeioBUIIA MOCIIAl0Th Y MOJITUYHOMY TIOPSJIKY IeHHOMY TaKol JiepsKaBu O/lHe
3 IIPOBIJIHUX MicCIlb (32 3HAUEHHAM BOHU ITOKH 1110 TIOCTYTAIOTHCS JIUIIE eKOHOMIY-
HUM iMIlepaTuBaM ), He3aJIe;KHO BiJl TOTO, TIPEJICTaBJIeH] «3eJieHi» MapTil B IpaB-
JITYUX KOoamIigax yu Hi. Taka jepkaBa MaKCUMAJIbHO TPYHTYETHCS HA 3J1aro/li Ta
MiHIMaJIbHOMY 3aCTOCYBaHHI IPUMYCY. Bask/IMBOIO XapaKTepuCTUKOIO €KOJIOTIYHOI
JIepsKaBy € Te, 10 BOHA IIKJIYETHCS He JINIIe 3a 3a0e3edeHHsI eKOJIOTiuHoi Oe3-
IIeKU Ha BJIACHINl TepuTopii, a il 6epe aKTUBHY y4acTh Y BUPIIIEHH] €KOJIOruHUX
npobjieM Ha perioHaJbHOMY PiBHI Ta MiKHApO/Hiil apeHi. Bona € yuacHwuiero
KOJIEKTUBHUX ili, CIIPSIMOBAHUX Ha 3aXUCT JOBKIJIJIS; TPUXUIBHUAIIEIO i/1el eKo-
JIOTIYHOI CIIPaBeTMBOCTI; YHUKAE €TOICTUYHUX MMiAXO/IB 0 BUPIIIEHHS TTPOOJIeM;
6epe Ha cebe sIK B OJJHOCTOPOHHBOMY, TaK i 6araToCTOPOHHBOMY MOPSIAKY Bi/IITO-
BilaJIbHICTD 32 Te, 1100 He JAOTYCTUTH MEPEHECEHHsT COIIaIbHUX Ta €KOJIOTIYHIX
BUTPAT 3a MeKi BJIACHOI TepUTOPIi Ta B MailbyTHE.

Exosoriyna mosiiTuKa, 110 peasii3yeTbesl B paMKax eKOJIOTIYHOI JepxKaBu, He
JIOITYCKA€E YTBEP/KEHHST «€KOJIOTIYHOI AMKTAaTyPH», a HaBIIaku, epeabadae 36e-
peKeHHs PUHKOBOI €KOHOMIKH 1 BIJIBHOI KOHKYPEeHI[il (€KOHOMIUHI PillleHHS, 1110
MaiOTh CBOEID YMOBOIO PO3BUTOK, iHBECTHILii, BUPOOHUIITBO Ta CIOKMBAHHSI —
cepu, SKi 3a3BUYAil BBAKAIOTHCS «[TPUBATHUMU» B JIIOEPATBHO-IEMOKPATHYHI T
TeOoPii, «KePYyBAaTUMYTbCsI» €KOJIOTIUHUMU Ta COIlaTbHUMHU HOPMaMH, SKi JO0TpU-
MYIOTbCS fiepskaBoio [77, c. 148]), ane 3a yMOB 3allpoOBa/IZKEHHS TTEBHUX €KOJIO-
rivHuX oOMesKeHb (HaIIPHUKIIaJ, 3aIPOBaKEHHS BUCOKUX IITPadiB 3a MOPYIIEHHS
EKOJIOTTYHOTO 3aKOHOABCTBA), TiepeibaueH s (DiHAHCOBUX CTUMYJIB JIJIST €KOJIO-
TYHOI pecTPyKTYpH3allii MIKiJTMBOr0 BUPOOHUIITBA il BAKOPUCTAHHS €KOJIOTIIHO
4KCTOr0 BUPOOHUIITBA Ta TEXHOJIOTI, BIPOBAaIKEHHs eKoTexHooriin. OTxe,
Taka JiepskaBa € MoCcTIibepaIbHOIO, a He aHTUTIOePaTbHO0: 3a3HA€ KPUTHUKHM ij1est
JibepasibHOTO iHANBIAyaTi3MY, SIKWiT Tlepeadadae miImopsAKyBaHHS CYCITIBHUX
iHTepeciB IHAMBILyabHUM, ajle KOHCTUTYIIHA apXiTeKTypa JibepasbHOl 1eMo-
KpaTUYHOI JiepsKaBu B IIiioMy 30epiraerbest. Cirii 3a3HAYNTH, 1[0 TaKUH 1T IXi/T
JI0 PO3YMIHHS €KOJIOTIYHOI JiepsKaBU 1ijie BpO3Pi3 i3 aHAPXiYHUM PO3YMIHHSIM, SKe
IIPOHU3YE «3eJIeHYy» MOJITUYHY JiTepaTypy. BakiBe 3HaueHHS B Takiii jeps;kaBi
Mae (OpMyBaHHS TAKOTO SKICHOTO CTaHy 1HAWBIAYaJIbHOI, PYIIOBOI i CYCHiIbHOI
CBIZIOMOCTI, 3a SIKOTO TPOMAJSIHU CBiZIOMO POOUTUMYTH CBiii BUOIp Ha KOPUCTh
€KOJIOTIYHO YUCTOI TTPOIYKIII.

DyHKIIOHYBaHHs €KOJOTIYHOI [epKaBu mepepbavyae HOTPUMaHHs 6Aa30BUX
NPUHIIMITIB HA Pi3HUX PIBHAX CYCHIJIbCTBA: NOCATHEHHS €KOJIOTIYHOI CTiii-
KocTi; 3anobiranHs (nmepeabadyeHHs1) €KOJOTIYHIX PUBUKIB y MallOyTHbOMY;
posnoaiibya (MIXKIIOKOJIIHCHKA) CIIPpaBeAJNBICTh; 0OEPEKHICTD; CyA0Ba BiAIO-
BiflaJIbHiCTh; 0GepekHe TOBOKEHHSI 3 MPUPOJIOI0 Ta PUHIIUI «3a0py/HIOBAY
TJIATUTH.
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Exosoriuna 6e31eka € oJfHUM i3 TIPIOPUTETIB «3eseHOoi JepkaBu». [Ipu mbomy
CJTiJ 3a3HAYUTH, IO He Oy/b-sIKa €KOJIOTiYHa MOTITHKA BiAMOBiae 3a 3MicTOM
KOHIIETIII1 «3€eJIeHOI /IepsKaBr»; BIATIOBIIHO 1 3MICT OMITUKN Y cepi eKOJOTIuHOI
6e3TeKy € TIOXiTHIM BiJl TOTO, STKa KOHIIEIIIIis Iep/KaBy Peasi3y€eThCs.

[Tpu BU3HAYEHHI 3MiCTy TOJITHKU y cdepi eKOJTOriyHoi Ge3MeKn K CKJIa10-
BOI TMOJIITUKY HAIiOHAJbHOI OE3IeKN «3eJIeHOI Jep:KaBu» CJIiji OpaTh J0 yBaru
Taki MipKyBaHHs. HallioHasbHi ypsiin 4acTo MPUNMAIOTh PillleHHS, 1110 MOKYTb
CepUO3HO BIJIMBATU HA KUTTEBI MEPCIEKTUBU Ta YMOBU JKUTTS MPUNIEITHIX
nokosink. OcTanHi, BIATOBIIHO, HE MaOTh MOKJIWBOCTI BIJIMBATH Ha MPOIECH
MPUUHATTS TOJITUYHUX PillleHb TOMePe/HIMU MOKOJIHHAMU. Y ITbOMY 3B S3KY
BUHUKAE MUTAHHS, YOMY KOHIIETIIIisI CIIPABE/INBOCTI, sTka 0a3y€eThCs Ha MpaBax
JIOJIMHY, OOMEKYETHCST 3aXMCTOM 1HTEPECIB TIOKOJIIHHS JIOJIEH, sIKe KUBE ChO-
ro/Hi. SIKIO 3aXUCT TpaB JIOAWHU Mepedavyae 3axXucT yCixX 0/, TO B IbOMY
pa3i MailOyTHI TIOKOJIIHHS TAaKOK MMOBUHHI MaTH 3aKOHHE MTPAaBO BUMaratu, mob
iM Oysn 3abesrederi OCHOBHI MOKJIMBOCTI aBTOHOMHOIO x)uTTs. OTiKe, HaIi
3000B’s13aHHS TIepe]] MalOYyTHIMU TIOKOJITHHSAME OOYMOBJIIOIOTH Halll 060B’ 130K
obMexkuTH 3Miny kiaiMaty. Came ToMy HaOyBalOTh aKTYaJbHOCTI TIMTAHHS 1010
TOrO, 41 3000B’sI3aHUI HAIlIOHAIBHWIT YPsiZ HECTU MOPaJbHY BiIOBIZaJbHICTD
i, BiAMOBiHO, 3aXUIaT iHTEpecH MalOyTHIX MOKOJIiHb Ha KOHCTUTYIIHOMY
i 3aKOHOZABUOMY PiBHI; OOMEKYBATH BJIajly JAepPKaBHUX OPTaHiB Ta CIIOHYKaTH
ix mpuiiMaTu pimeHis 3 ypaxyBanusM MmaiiOytaix motpe6. Ha mymky Kristian
Ekeli, mopaspha BifmoBiganpHICTh Mepea HallagKaMiu OOMeKeHa depe3 Hallry
HE3/IATHICTH mepebavyaTy, SIK HIUHINIHI PIllleHHs BIUTMHYTH Ha JIO/el y MailOyT-
HboMy. He3HaHHs TeMIiB Ta HampsiMiB HAYKOBO-TEXHIYHOTO PO3BUTKY 3HUIKYE
HAIITy BiIMIOBia/bHICT Y 4aCOBOMY BMMIpi, OCKIJIBKH JJOCHTh BasKKO Mepe0aunTH
inTepecu Ta morpebu MaitbGyTHIX TOKOJIIHD y pecypcax. Boarouac MokHa Tpuiry-
CTUTH, TII0 MAHOYTHI MOKOJIIHHS MATUMYTh Ti caMi OCHOBHI (hizmuHi Ta Giomoriuni
norpebw, 1o it mu. Came TOMy MM MOKEMO i TIOBUHHI HECTH BiJIOBiZaJbHICTD
3a Jiii, M0 3aBAAIOTh MKOANW KPUTUIHUM Pecypcam, siki HeoOXiHi It 3a/10BO-
JeHHs isiosorivaux morped MaiibyTHIX MOKOMiHb [78].

He Mentmn BakIMBOTrO 3HAUEHHS MTPU BU3HAUYEHHI 3MICTY TOJITUKA B cepi eKo-
JoriuHoi Ge3nekn HaOyBa€ 3aBIaHHS MO0 TOM0JAHHS €KOJOTIYHOI HeCTpaBe/-
JIUBOCTI (HAIIPUKJIA/I, PO3TAINIYBAaHHS MiCI[b HEOE3MEUHNX, 30KPeMa TOKCHYHUX,
Bi/ZIXO/IiB, PO3MiIIl€HHSI HEITPOIIOPIIITHO BEJIMKOI KIJIbKOCTI CMITTE3BAJIUIIL), & OTIKE,
HEJIOTYIIIEeHHS TIPOSIBIB €KOJIOTiYHOTO pacu3My' (HaBMUCHUX YU HEHABMUCHUX)

! Benyukamin Yesic y 1982 p. naB Take BU3HAYEHHS TEPMiHA «EKOJOTIYHUI PACU3M»: «EKOJOTTUHUI
pacu3M — Iie pacoBa AMCKpUMIiHallist y GOpMyBaHHI €KOJOTIUHOL IOJITUKY, 3a0€31IeUeHH] JI0TPUMAHHS
MIPABHJI | 3aKOHIB, HABMUCHE HAI[IIOBAHHS KOJIBOPOBUX CIIIBHOT HAa 00'€KTU TOKCUYHUX BiIIXOIB,
oiriiiHe caHKI[OHYBaHHs HeGE3MEYHOI JJIst JKUTTS TPUCYTHOCTI OTPYT 1 3a6pyAHIOBAYIB y HAIINX
rPOMaJIax, a TAKOXK iCTOPis BUKJIIOUECHHS KOJTHOPOBUX JIIOJEH 3 KEPIBHUIITBA EKOJIOTYHUMK PyXaMU»
[79, c. 406-407].
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Ta MapriHajizallii OKpeMuX Jiep;KaB, BHYTPIIIIHbO/IEPKABHUX PETIOHIB, PACOBUX,
eTHIYHIX ab0 Masmo3abesnedeHnx rpyi. [lompu Te, MO KiJbKICHO BUMIPSITH Ta
3a/IOKYMEHTYBAaTH €KOJIOTIYHY HeCTIPaBeJINBICTh BaXKKO, CJIIJT TIOTOAUTHUCS 3 TUM,
10 Ha iICHYBaHHS TaKOl HeCIPaBe/JINBOCTI BKa3ye HEIPOIopIliiiHe po3MillieHHSs
eKOJIOTTYHUX Hebe3IeK MixK JepsKaBaMu i BCEPeANHi JepsKaBu, a TaKOK HecTpa-
Be/JINBUI PO3IIO/IiJ €KOJIOTIYHUX PecypciB.

B ocHOBI pyxy 3a €KOJIOTYHY CIIPaBeIMBICTh! JIEKUTh 6OPOTHOA 32 PO3IINPEHHS
MpaB i MOKJIUBOCTEN OKPEMUX JiepsKaB i BHYTPINTHbO/IEPKABHUX PETiOHIB, paco-
BUX, €THIYHUX a0 Maso3abesledeHnx, ki 10 1bOTo yacy OyJu BiACTOPOHEHi
Bi/l TPUUHATTS eKoJIOTiYHUX pitiensb [79]. [Ipu 1ipomy citifi yeBioMmoBaTH, 110
ITO/IOJIAHHS €KOJIOTTYHOI HECIIPABEIJINBOCTI 3a I0IIOMOIOIO JIePsKaBHOL ITOJIITUKYA —
Ile HEMpOCTe 3aBJIaHHs, OCKIJIBKA BOHO MOKe IepeadayaTtu CKJIAAHI Ta JOPOTi
JIOKaJIbHi, HAalllOHAJIbHI YM HaBiTh rJ100a/IbHI BTPYYaHHS.

OTke, CeHC 3alPOBaAKEHHS €KOJIOTIYHOI JIepsKaBy MOJISATAE B TOMY, 11100 ITOKJIACTH
Ha OpraHu JiepsKaBHOI Birajin 3000B’sI3aHHS 100 YHUKHEHHS Ta 3armobiraHHs
YXBAJIEHHIO [IPABOBUX 1 MOJITUYHUX PillleHb, SKi MOXKYTb 3aBAATH 30UTKIB Haii-
BayKJIMBIIITM TTPUPOTHUM PeCypcaM, II0 HeoOXiHi st 3abe3medeHHs] OCHOBHUX
(diziomoriunnx (Giosoriuaux Ta (GisuyHMx) MoTped MaiibyTHIX TTOKOTiHb.

Bucnosku

ExoJsioriuna mosiTuka BUKJIUKAE 3HAYHUI HAYKOBUU iHTepec, a TaKOXK Mae€
HIMPOKY TIOJITUYHY IiATPUMKY, sika OCOOIMBO CHJIbHA B «3€JIEHUX JIepsKaBax», /e
BiH Ma€ BaKJIMBUH KBa3iKOHCTUTYIIHHMI cTtaTtyc. OHAK TPaKTUYHA peasii3allis
€KOJIOTIYHOI TOJIITUKH, SIK BUJAETHCS, 3HAYHO BiJICTA€ BiJl CYCIILIBHUX MTPAarHeHb.

[luckycii 3 npuBo/y NPUIIMHEHHSI iICHYBaHHS Jlep:KaBU uyepe3 3MiHy KJiMary
nepesdavaioTh OOTOBOPEHHS TIUTAHB, SIKi JIEXKaTh B OCHOBI HOPM Mi’KHApPOIHOTO

! 3a BusHaueHHsM ATEHTCTBa 3 OXOPOHN HaBKoJUIIHBOTO cepenouiia CIITA (EPA), mpuHmm exo-
JIOTIYHOI CIPABEJINBOCTI O3HAYAE <«CIIPABE/JIMBE CTABJIEHHS Ta 3HAUYIE 3aTy4eHHS BCiX JIONEH,
He3aJIe)KHO BiJl PacH, KOJbOPY WIKIPH, HAIIOHAJIBHOIO MOXOKEHHS YU JIOXO/Y, 10 PO3POOJIEHHSI,
BIIPOBA/UKEHHsI Ta 3a0e3IeueH sl JIOTPUMAHHST eKOJOITYHUX 3aKOHIB, mpaBui Ta nosituku. Cripa-
BeJlJIMBE CTaBJEHHS O3HAYAE, 110 JKOAHA IPyla HACEJEHHS, BHACAIAOK NOJITHKM ab0 eKOHOMIYHOIO
Gesrpap’ss, He 3MyIIEHA HECTU HEIPOIOPIINHO BEIUKY YACTKY HEraTUBHOTO BILIMBY HA 3[0POB’s
JofiuHr ab0 HABKOJIMIIHE CePeoBHIle 3a0pPyAHEHHsT 200 €KOJIOrIYHMX HACJI/KIB, 110 BUHUKAIOTH
y pe3yJIsTaTi TPOMKCIOBOI, MYHIIIMNAILHOI Ta KOMEPHIHHOI AisbHOCTI ab0 BUKOHAHHS (pemepasib-
HUX, epKaBHUX, MICIIEBUX i MJIeMiHHUX TporpaM i mositukus [80].

Ha nymxy HIMENBKMX JOCTIIHUKIB, <IIOHATTS «EKOJIOTiYHA CIIPABEJINBICTb> CTOCYETLCSA TOTO, SIK
[IeBHI aCHeKTH TPUPOI0OXOPOHHOI LiIBHOCTI, @ TAKOXK CTaH JOBKIJIJISA CHIBBIAHOCATBHCS 3 HOPMATUB-
HUMH 3aCa/laM1 CY9aCHUX CYCHIiTbCTBy [1].

[IpaBoBa KynBTYypa Majexo He BCiX [epskaB CIPUMAE i/1el0 eKOJOTiYHOi CIpaBeAanBOCTi. Tak,
y Himeuunni ciocTepirasiacs meBHa 3HeBara /[0 HOPMaTUBHO-eTHUHNX TIOCTYJIATIB SIK Y COIiaTbHOMY,
Tak i B MOJITUYHOMY AMCKYypci. ETHaHI muTamHs BigirpaBaan MiAMOPSIAKOBAHY POJb, HA IO BKa3ye
HECTIPUITHSTTS Mi>KHAPOTHOTO UCKYPCY <«KJIIMAaTUIHA CTIPABEATUBICTD> [1].
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nmpaBa. 3HaYHa YacTHHA IMX AUCKYyCiii BimbyBaeThest aberpakTHo. Ile Moxke
MPU3BECTH 10 TPUAHATTS XMOHOI MOJITUKU Ha PiBHI MiKHApOIHOTO CITiBTO-
BapucTBa. EdekTrBHE yHpaB/iHHS MIirpaliiiHUMH MPOIeCaMH, OB sI3aHUMU 3i
3MIHOIO KJIIMaTy, a TAKOXK JIepyKaBaMu, 1110 3HUKAIOTh, CIIPUSATAME IK PerioHabHIN
crabisbHOCTI Ta Gesreli yepes MiHIMI3allil0 TyMaHITADHUX KPU3 Ta YHUKHEHHS
KOH(JIIKTIB, Tak i 30epeKeHHI0 COLiaIbHO-€KOHOMIUHOTO PO3BUTKY.

Busnanns Haiiii ex-situ € HOBUM, ajie BUIIPABJIAHUM TJIyMaueHHSM JIep:KaBH, sIKe
MisKHApPO/THE TTPABO MOTJIO O TOJIEPYBATH i BKIIOYHUTH JO CBOTO KATETOPiaJibHOTO
anapary. MoaudikoBana cuctema MOJITUYHOL OMIKU MOKe BUSIBUTHUCS KUTTE3/AT-
HOIO0 MOJIEJIIO /171 e(heKTUBHOI y4yacTi B Mi>KHApO/THOMY CIIIBTOBapUCTBI THX, XTO
OyB 3MyIIEHUI OKIMHYTH CBOI JOMIBKK uepes 3MiHy kiaiMaty. CTPUIKHEM I[bOTO
MexaHizaMy Oyzie 30epeKeHHsT MOIAIBIIOTO CAMOBPSIIYBAHHS TAKUX KPAiH OMiKY-
HaMU, sIKi OOMPAIOTLCS IXHIMU KOJIETaMU i sIKi JI0Th Ha KOPUCTH HAIIil ex-situ.

3 nmouatky XXI cT. MeTaHOpMU TIPO TIpaBa MPUPOIU MOYAIN 3’ ABIATUCS B KOH-
CTUTYIIISIX 1 3aKOHAX, JOKaJbHUX aKTaX TePUTOPiaJbHUX I'POMAJl OKPEMUX
JlepaKaB, a TAKOXK aKTaX MIKHAPOJAHUX MIKYPSAJLOBUX 1 HEYPSAJOBUX OpTaHisallii,
cynoBux pimennax. Ili akrtu i pimenss: BizoOpaxaioTh 3arajibHi HOpMaTUBHI
MepeKOHaHHs 1010 BHYTPIIIHBOI IIHHOCTI TIPUPOAN, HEOOXIAHOCTI sl JTfoIei
crpuiiMaty cebe SIK ii yacTUHY i 000B’I30K JIIOJIEil KUTH B TaPMOHII 3 IPUPOJOIO.
EdextuBHicTh GyHKITIOHYBaHHST €KOJIOTTUHOI JIep;KaByU 3aJI€sKUTh BiJl 11 3/1aTHOCTI
3aJlydaTi IUPOKe KOJIO CyG €KTIB /10 mpoitecy 0OTOBOPEHHSI TIOMITHKY, CIIPUSTHHS
MONIYKY KOHCEHCYCY TIi/l Yac MPUIHATTS pillleHb Ta J0CATAaHHS KOMIIPOMICIB MiK
PIBHUMU CYCIIJIBHUMU 1 TPOMQJICBKUMU 1HTEepecaMH. YXBAJICHHIO MOJITUYHUX
pillleHb 3 MUTaHb €KOJOTIYHOI Ge3leKr MaloTh MepeayBaTH AiaJord, OOMIHK
JAYMKaMU MiX JlepKaBHUMM OpraHaMu, HAyKOBISIMM Ta IIPe/ICTaBHUKAMU PI3HUX
YCTaJIEHUX CYCIUIBHUX 1HTEPECiB, 0COOJMBO B Tajly3i €KO0JIOTil, €HEPTreTHKH, ITPO-
MUCJIOBOCTI Ta TpaHcrnopty. I1i yac po3pobsieHHsT eKOJIOTIYHOI 1 KIiMaTHYHOI
MOJIITUKY €KOJIOTIYHA JiepsKaBa He TOBUHHA 0OMEKYBATHCS [IaJIOTOM BUKJIIOYHO
3 aBTOPUTETHUMHU €KOHOMIYHUMH cyO’ekTamu. BoHa Mae mparnyTu 10 B3ae-
MOJIi1 3 HOBUMM y4aCHUKAMU, 30KpeMa 3 MeHIT opra"izoBanumu rpynamu. [le
JIO3BOJINTDH PO3TJIAATH aJIBTEPHATHUBHI ClleHapil PO3BUTKY IOIN 1 IIPOIEeCiB Ta
YHUKHYTH Maprinasizanii Takux cy0'exris. 11i 3axonu 3abe3neyarsb yCcTaHOBIEHHST
atMocdepy B3aEMHOI JIOBIpU, HaJAro/[PKeHHs TiCHOI CIIBIIpalli, CIPUATUMYTb
3araJibHOMY PO3YMIHHIO IIPOOJIEM MOJITUKN €KOJIOTTYHOI Ge31eKn 1 BUSHAYEeHHIO
BIIITOBIIHUX 3aXO/IB II€I ITOJIITUKMA.
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Abstract

Law Number 12 of 2012 concerning Higher Education Article 60, paragraph 3 states that
the community establishes private universities by showing an organizing body with a non-
profit principle, namely the Foundation. Based on the description above, the Foundation
is one of the social, legal entities that can be a forum for private universities. Usually,
the ownership of a university asset is only owned by one Foundation. However, in the
decision of the Supreme Cowrt of the Republic of Indonesia, number 2860K/PDT/2016,
the parties involved in the decision are the Darussalam Maluku Foundation as the plaintiff
and the Darussalam Maluku Education Foundation as the defendant. The Darussalam
Maluku Foundation sued the Pendidikan Darussalam Maluku Foundation. After all,
the Yayasan Darussalam Maluku Foundation felt aggrieved because the Pendidikan
Darussalam Maluku Foundation had unilaterally claimed and controlled the assets of
Darussalam University of Ambon campus 2, which then led to the Foundation’s dualism
over the ownership of Darussalam University of Ambon assets. This study analyzes the
legal consequences of the Foundation’s duality on the Foundation and the university.
The research method is normative, using secondary data from library research, including
primary, secondary, and tertiary legal sources. So dualism legal consequences of the
Foundation are the Foundation’s dissolution and the Foundation’s merger. Meanwhile,
the legal implications of the Foundation’s dualism on universities are related to higher
education institutions’ accreditation and operational permits and the staffing status of
lecturers and experts. However, they will tell the university’s right to issue diplomas for
students who have completed their education.

Keywords: dualism; foundation; legal consequences; Indonesia.
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Anoranisa

3axonom Inoonesii «Ilpo suwy ocsimys> Ne 12 6id 2012 p. wacmunoro 3 cmammi 60 nepeo-
baueno, wo npu 3acHY6anHi 2pOMacoio NPUSAMHOZ0 YHIBEPCUMENY BKA3YEMBCSL 3ACHOBHUK,
sKull mae nenpubdymrosuii cmamyc, a came — Dond. Omoice, 6i0noeidHo 00 UUIHHO20 3AKO-
nodascmea Dono € pomadcvro opzanizauicro, sKa moxce OYmu 3ACHOBHUKOM NPUBaN-
HUX YyHigepcumemis. 3a36uMail Npaso GLACHOCMI HA AKMUBU YHIBEPCUMEMY HALEICUMD
minvku Dondy. Oduax y 2016 p. Bepxoenuii cyo Pecnybaixu Indonesis poszisoas cnpaesy
Ne 2860K/PDT/2016, cmoponamu sixoi 6yau Darussalam Maluku Foundation (nosusau)
i Darussalam Maluku Educational Foundation (sionosioau), siki enacnioox meyszooce-
nocmi Oitl Minicmepemea rocmuuii ma npae modunu Indonesii i npusamnux nomapiy-
cie oonouacno manu cmamyc 3achosnuxie Darussalam Ambon University, npemendyrouu
Ha Ynpasiinms 10z0 Kamnycamu ma imuumu axmueami. Y npononosanomy 0ocaioxceni
nPOanaizoeano npasosi naciioku nodsiunocmi ondy ois disivnocmi ynisepcumemy.
3 uiero Memoio 3acmocosano HOPMAMUBHUL Memo0d O0CTIONCEHHS 3 BUKOPUCTIAHHAM 6MO-
PUHHUX OAHUX JEMepamypuux 0xcepel, 3aKomie, nio3aKxonnux akmie ma cyooeoi npax-
muku. 3pobaeno 6UCHOBOK NPo me, wo SupiuleHnsm npobiemu oyarismy gondie modxce
oymu ix saumms abo AKGIOauis, NPU UbOMY NPOAHANIZ06AHO U HACIIOKU Ol OKpe-
MUX acnekmis OislbHOCMI YHIBEPCUMEMIs, N0 I3anUX 3 aKpeOumayiclo 3akaiadie uuoi
ocsimu, 003601aMU HA eKCNAYAMAyil, WMamHuUM CMamycom 8UKIA0ayie ma excnepmis
i npasom ynisepcumemis sudasamu OUNIOMU NPO GUILY OCEIMY.

KiouoBi cioBa: jyasiaMm; 3acHyBaHHS; IPaBOBi HACiAKY; [HI0HESIs.

Introduction

The enactment of Law Number 16 of 2001 concerning Foundations is a
breakthrough for foundations operating in Indonesia. This law has at least
become a legal umbrella for people who deal with foundations, such as founders,
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supervisors, supervisors, and members of the public in general. In 2004 this Law
on Foundations was amended by Law No. 28 of 2004 [1], referred to as the
Foundation Law. Foundations are expressly stated in the formulation of Article
1 point 1 of the Law on Foundations as legal entities, provided that the status
of the legal entity of the Foundation is only obtained after the Foundation’s
establishment deed is approved by the Minister of Justice. In daily traffic, the
Foundation is treated as a legal entity [2]. The development of the world of
education, especially universities, is currently swift, considering that one of the
goals of the Indonesian State is to educate the nation’s life. Under the provisions
of the legislation, a university must have the status of a legal entity. Article 16
of the Law on Higher Education Institutions states that universities can be
formed by legal entities such as foundations. Foundation is a legal entity that
has social, religious, and humanitarian purposes and objectives. Foundation or
Stichting (Netherlands), a legal entity that carries out activities in the social
field. Another understanding [3] is that a foundation is a legal entity under the
leadership of a management body with particular legal and social objectives.
Another purpose of establishing a foundation is for social education, so its action
is voluntary to donate part of its wealth. This Foundation can be seen in schools,
higher education, or universities.

Several years ago, there was a case of dualism in the management of the
Foundation against the ownership of a university, the control of the Foundation
did not necessarily carry out the activities and management of the university.
However, the two managements had to pay attention to the legal umbrella
of the university because it would have legal consequences for the ownership
of the university’s assets, as it turned out. In the decision of Supreme Court
number 2860 K/PDT/2016 and the decision of Supreme Court Number 3100
K/PDT,/2017.

In the decision of the Supreme Court number 3100 K.PDT /2017, in the lawsuit
between the Darussalam Maluku Education Foundation, referred to as the
Maluku Darussalam Education Foundation, and the Darussalam Foundation,
the lawsuit states that the defendant (Darussalam Foundation) has appointed
the new Darussalam Ambon University rector with using letterhead. On behalf
of the Darussalam Foundation, is against the law, stating that the Darussalam
Foundation, according to the Deed of Establishment Number 01 of 2008, is a
Foundation that has been dissolved and therefore has no power, and claims that
Darussalam University Ambon belongs to the Maluku Darussalam Education
Foundation. Then the Darussalam Foundation did not attend the trial for some
reason, and the Ambon District Court judge granted the lawsuit with a verstek
decision which was also defended in the cassation decision by the Supreme
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Court judge, thus declaring the Maluku Darussalam Education Foundation as
the winning trial.

In contrast to the decision of Supreme Court Number 2860 K/PDT /2016,
in the lawsuit between the Darussalam Maluku Foundation, referred to as
the Darussalam Maluku Foundation, and the Darussalam Maluku Education
Foundation, the lawsuit states that the Defendant (Maluku Darussalam
Education Foundation) has controlled the assets of Darussalam University
Ambon. Is an unlawful act, saying that the Plaintiff (Darussalam Maluku
Foundation) is the legal manager of the property of the University of Darussalam
Ambon and ordering the defendant (Darussalam Education Maluku foundation)
to hand over the management of the assets of the University of Darussalam
Ambon. In this case, the Ambon District Court judge granted the claim, defended
in a cassation decision by the Supreme Court judge, thus stating that the Maluku
Darussalam Foundation was the winning party.

The cases in Supreme Court Decision Number 2860 K/PDT /2016 and Supreme
Court Decision Number 3100 K/PDT /2017 are cases that fight over the assets
of Darussalam University Ambon. The Darussalam Maluku Foundation and the
Maluku Darussalam Education Foundation, based on the two supreme court
decisions above, are legally and binding. The foundations have the right to
manage the assets of Darussalam University Ambon. The Darussalam Maluku
Foundation controls the Wara and Masohi campuses and several other assets,
while the Darussalam Maluku Education Foundation controls the campuses.
Tulehu and several other assets. Under the prevailing norms, ownership of a
university’s assets is usually only owned by one Foundation. Of course, it will
have legal consequences for some parties.

Regarding legal consequences, Soeroso [4] defines them as the result of an
action taken to obtain a result desired by the perpetrator and regulated by
law. This action is called legal action. So, in other words, legal consequences
are the consequences of a legal action. Supreme Court’s decision number 2860
K/PDT/2016, which states that the Darussalam Maluku Foundation is the
legal manager of Darussalam University Ambon, and the Supreme Court’s
decision number 3100 K/PDT /2017, which states the Darussalam Maluku
Education Foundation as the legal administrator of Darussalam University,
Ambon Is disharmony. Therefore, the author is interested in discussing the legal
consequences of the dualism of the Foundation’s management on the ownership
of university assets in Ambon.

The formulation of the problem that is the subject of discussion is first, how is
the validity of the deed of transfer of management Number 21 of 2012 based
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on the decision of the Supreme Court of the Republic of Indonesia Number
2860K/PDT/2016. Second, what are the legal consequences of the Foundation’s
dualism over ownership of university assets in Ambon based on the decision of
the Supreme Court of the Republic of Indonesia Number 2860K /PDT /20167

Materials and Methods

This research will be structured using normative juridical analysis [5]. Namely,
research focused on examining the application of rules or norms in positive law.
The method used in this research is a statutory approach, an analytical approach,
and a conceptual approach [6]. The data needed to be used in this research is
by using secondary data. Primary legal materials include the Civil Code, Law
Number 28 of 2004 concerning amendments to Law Number 16 of 2001 regarding
Foundations, Government Regulation Number 2 of 2013 regarding Amendments
to Government Regulation Number 63 of 2008 concerning the Implementation of
the Law on Foundations. Then the secondary legal materials include libraries in
law, research results in the field of law, scientific articles, journals, and the inter-
net. Researchers use the library data collection method to collect many books,
documents, rules and regulations, scientific works, and other pieces of literature.
The legal materials obtained will be analyzed qualitatively.

Results and Discussion

The Validity of the Deed of Transfer of Management Number 21 of 2012

The beginning of the occurrence of dualism, as it turns out in this case, the
author tries to explain the initial chronology of the establishment of the
Darussalam Foundation in full first. In 1981, Major General TNI Hasan Slamet,
who then served as the Governor of Maluku and several Malukan Muslim
figures, established a foundation named Darussalam Foundation with Notary
Deed No. A formal Education Institution was established, later developing
into the University of Darussalam Ambon. The management of the Darussalam
Foundation as stated in the deed of establishment No. 15 dated April 8, 1981. In
2001, the issuance of Indonesian’s Foundations law number 16 2001. In 2001,
foundations were required to adjust the association’s article with an adjustment
period of 5 years. The regulation is for foundations that have been established
before Foundation Law. Furthermore, in 2004 Law no. 16 of 2001 changed
several articles to become Law no. 28 of 2004. This amendment law gives an
adjustment period of 3 years until 2009.

In January 2006, Drs. M. Abdullah adjusted his articles of association by the
Act’s mandate, namely the Law on Foundations no. 16 of 2001 on the amendment
to Law no. 28 of 2004 so that the Deed of Adjustment of the Darussalam
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Foundation No. 01 of 2008. Deed of Adjustment No. 01 of 2008, only proposed to
the Ministry of Law and Human Rights in 2010 with Letter no. 002/Not.YYS/
RE/2009 dated May 25, 2010, so the decision issued by the Ministry of Law
and Human Rights was to reject the adjustment to the articles of the association
because the time limit for the adjustment had passed. It was suggested to
“establish a new foundation with the same name unrelated to the Darussalam
Foundation foundation.” This is stated in the Letter of the Ministry of Law and
Human Rights No. AHU.2-AH.01.014445 dated June 11, 2010, signed by the
Director of Civil Service on behalf of the Director General of General Legal
Administration.

They were following up on the Letter of the Ministry of Law and Human Rights
No. AHU.2-AH.01.014445, Mr. Dr. Ir. M. Saleh has established a new foundation
that is not tied to another, namely the Maluku Darussalam Foundation, with a
Notarial Deed. 31 of 2011, dated May 30, 2011. Members of the management
of the Darussalam Foundation Maluku Foundation Notary Deed No. 31 of
2011, accommodate all members who have worked in the Darussalam Maluku
Foundation starting from the Darussalam Foundation Notary Deed No. 15 of
1981 to the Darussalam Foundation of the Amendment Deed No. 01 of 2008,
this is to maintain togetherness and continuity, and is responsible for carrying
out tasks the duties of the Foundation by the objectives of the Foundation.
The management has been approved by the Ministry of Law and Human
Rights under Number AHU.5635.AH.01.04 of 2011, dated August 19, 2011,
and registered at the Ambon District Court on March 4, 2012, under Number
188/2012. discuss various issues, including preparations to carry out the transfer
of affairs in managing all movable, immovable, and financial assets owned by
the Darussalam Foundation, notarial deed no. 15 of 1981 until the Notary Deed
No. 01 of 2008, then an internal meeting was held between the management
of the Maluku Darussalam Foundation. 31 of 2011 and the Management of
Darussalam Foundation Notary Deed No. 15 of 1981, to hand over all assets
and operating permits (Transfer of Management), the formal education of the
Darussalam Foundation to the Maluku Darussalam Foundation, which was
formalized by notarial deed no. 21 on May 4, 2012.

In 2014, Dr. Ir. Ibrahim Ohorella was with Dra. Hj. Amy Hanny Latuconsina
Soulissa and her group have established a new foundation called the Darussalam
Maluku Education Foundation Notary Deed number 12, dated March 6, 2014,
deed of establishment of the Maluku Darussalam Education Foundation number
12 of 2014, drawn up before a notary initials HT to establish the Maluku
Darussalam Foundation feels that the assets of the Darussalam University of
Ambon have been divided between the Darussalam Maluku Foundation and
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the newly born Darussalam Maluku Education Foundation. Then the Maluku
Darussalam Education Foundation unilaterally claimed that all the assets of the
Maluku Darussalam Foundation, including the Darussalam University Ambon,
belonged to the Maluku Darussalam Education Foundation.

The birth of the Darussalam Maluku Education Foundation which later
controlled the assets of the Darussalam University of Ambon made the
Darussalam Maluku Foundation hold a meeting of supervisors and management
with the aim of suing the Maluku Darussalam Education Foundation on the
grounds, 1) That on the basis of the Deed of Establishment of the Maluku
Darussalam Education Foundation Number 12 dated March 6 2014 made
before a notary with the initials HT who has been approved by the Ministry of
Law and Human Rights , The Maluku Darussalam Education Foundation has
mastered the management of the Foundation’s assets including the management
of Darussalam University Ambon, 2) That the actions of a Notary with the
initials HT who issued the Deed of Establishment of the Maluku Darussalam
Education Foundation Number 12 dated March 6, 2014 without first confirming
to The Darussalam Maluku Foundation as the right to manage the assets of
the Darussalam University of Ambon and has ignored the existing documents
related to the Darussalam Maluku Foundation as a precautionary principle
as a Notary official, the Notary with the initials HT has made negligence in
carrying out his duties and authorities as a Notary official. Has harmed the
Maluku Darussalam Foundation. 3) That legally Ministry of law and human
rights should not issue a letter of Ratification of the Deed of Establishment
of the Darussalam Maluku Education Foundation because the assets of the
University of Darussalam Ambon from the Darussalam Foundation have been
transferred to the Darussalam Maluku Foundation, which by law based on Deed
of Transfer of Asset Management number 21 dated May 4, 2012, and should
also Ministry of Law and Human Rights no validate Deed Change because
the Deed of Amendment refers to the Notary Deed Number: 01, 2008 dated
October 6, 2008, which has been rejected by Ministry of Law and Human
Rights itself, By therefore by juridical deed Ministry of Law and Human Rights
very harmful Maluku Darussalam Foundation who have previously obtained
approval from the Ministry of Law and Human Rights, so that the Darussalam
Maluku Foundation has not been able to manage the above The management
of the Foundation’s assets, including not being able to manage the University
of Darussalam Ambon. Thus, the Ministry of Law and Human Rights is legally
proven to have committed an unlawful act.

Based on these reasons, the Darussalam Maluku Foundation sued the Maluku
Darussalam Education Foundation, as evident in the Ambon District Court
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decision number 11/Pdt.G/2015/Pn. Amb in which there are several things
that become the petitum (lawsuit) of the Maluku Darussalam Foundation,
including 1) Declaring Legal and Binding the Deed of Establishment of the
Maluku Darussalam Foundation Number 31 of 2011 dated May 30, 2011, Jo
Letter of Approval from the Ministry of Law and Indonesian Human Rights
Number: AHU.5635.AH.01.04 Year 2011 dated August 19, 2011. 2) Declare
the Darussalam Maluku Foundation as the legal manager of the assets of the
University of Darussalam Ambon. 3) To declare the deed of establishment of the
Darussalam Maluku Education Foundation Number 12 of 2014 in conjunction
with the Decree Number: AHU.07444.50.10.2014 dated October 10, 2014, on
behalf of the Maluku Darussalam Education Foundation to be invalid and non-
binding. 4) Punish and order the Darussalam Maluku Education Foundation to
hand over the management of all Darussalam University of Ambon assets to the
Darussalam Maluku Foundation.

Ministry of law and human rights Letter No. AHU.2-AH.01.014445
recommends Mr. Dr. Ir. M. Saleh establish a new foundation not tied to
another foundation called the Maluku Darussalam Foundation with Notarial
Deed. 31 of 2011, dated May 30, 2011. Member of the management of the
Darussalam Foundation Maluku Foundation Notary Deed No. 31 of 2011,
accommodate all members who have worked in the Darussalam Maluku
Foundation starting from the Darussalam Foundation Notary Deed No. 15
of 1981 to the Darussalam Foundation of the Amendment Deed No. 01 of
2008, this is to maintain togetherness and continuity, and is responsible
for carrying out tasks the duties of the Foundation in accordance with the
objectives of the Foundation. The management has been approved by the
Ministry of Law and Human Rights under Number AHU.5635.AH.01.04 of
2011, dated August 19, 2011, and registered at the Ambon District Court on
March 4, 2012, under Number 188/2012. based on Article 52 and Article 28
Paragraph 2, According to Indonesian Foundation Law, the Foundation also
adheres to the principles of good governance in the form of transparency/
openness and accountability, which can be seen in the vulnerability of the
Foundation regarding the annual report and financial statements by the
announcement of the information to the public so that it can be known [7].
In order to apply the principle of transparency to the financial statements
of the Foundation so that it can continue the activities the Foundation, the
parties agreed to transfer the ownership and management of the assets of the
University of Darussalam Ambon from the Darussalam Foundation to the
Darussalam Maluku Foundation which was formalized in the Deed of Transfer
of Management number 21 of 2012.
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According to the author’s analysis, the Darussalam Foundation, whose approval
was rejected by the Ministry of Law and Human Rights, has legal consequences
for the legal entity status of the Foundation itself. One thing to be able to say
is that a foundation is a legal entity, a process or mechanism for ratification
by the government is needed, in this case, the Minister of Law and Human
Rights. After the Minister approves, the Foundation officially becomes a legal
entity [8]. Based on the description, the deed of adjustment of Darussalam
Foundation number 1 of 2008 has been rejected by the Ministry of Law and
Human Rights, and this is stated in the Ministry of Law and Human Rights
Letter No. AHU.2-AH.01.014445 dated June 11, 2010, according to the author’s
analysis, the Darussalam Foundation does not have approval from the Ministry
of Law and Human Rights, so the Darussalam Foundation is a foundation that
is not recognized as a legal entity.

In the deed of management of the assets of the University of Darussalam
Ambon number 21 of 2012, two parties mutually agreed, namely the Darussalam
Foundation as the provider of ownership rights and management permits for
the University of Darussalam Ambon and the Darussalam Foundation as the
party receiving the ownership and management permits for the assets of the
University of Darussalam Ambon. The agreement is contained in a notarial
deed made by a Husain Tuasikal notary. The deed made by a notary must
refer to the agreement, one of the conditions for the validity of the agreement,
namely the fulfillment of subjective conditions contained in Article 1320
of the Criminal Code because it relates to the subject of the deal, personal
requirements include the ability to act according to the law (capacity) that
the parties wish to carry out the contract are persons deemed authorized by
statute to conclude agreements. What is regulated in Article 1330 of the Civil
Code stipulates that every person is capable of entering into an engagement.
Based on this, the legal subject of an agreement must meet the elements of the
ability to act according to the law. Legal subjects are everything that has rights
and obligations in legal traffic. Included in the definition of legal subjects are
humans (naturlijke persoon) and legal entities (rechtpersoon) [9]. Article 1
UUY states that a foundation is a legal entity consisting of separated assets
intended to achieve specific social, religious, and humanitarian goals, which
have no members. The birth of the Foundation as a legal entity is official when
the deed of establishment of the Foundation is approved [10]. The author
analyzes that the Darussalam Foundation is incapable of transferring the assets
of the University of Darussalam Ambon because of the ability to act according
to the law for the Foundation when the Foundation has been approved as a
legal entity by the Ministry of Law and Human Rights.
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The position of the Darussalam Foundation as a legal subject in the deed of
adjustment of the Darussalam Foundation number 21 of 2012 in which the
Darussalam Foundation is not recognized as a legal entity in carrying out legal
actions to transfer the assets of the University of Darussalam Ambon, does not
meet the qualifications as an appeared who comes to a notary because the legal
subject of an agreement must have the ability to carry out legal actions. The
author analyzes that the Darussalam Foundation does not fulfill the element
of skill in acting because it does not get approval as a legal entity from the
Ministry of Law and Human Rights. Based on the author’s research, the deed
of transfer of management number 21 of 2012 does not meet the subjective
element of a competency agreement as a valid requirement of an agreement
based on Article 1320 because the Darussalam Foundation as a party to the
deed did not get ratification as a legal entity from the Ministry of Law and
Human Rights so that the Darussalam Foundation is not a legal subject.
Therefore, the legal consequences if the subjective element is not fulfilled, that
is, it can be canceled, or a cancellation is requested. If action cancellation is
not carried out, the contract still exists and must be carried out as a legitimate
contract.

Legal Consequences of Foundation Dualism on Asset Ownership at Darus-
salam University, Ambon.

Foundations before the enactment of Law on Foundations Number 28 of 2004,
dated October 6, 2004, concerning amendments to Law Number 16 of 2001 on
Foundations, can be divided into two, namely foundations that are still recog-
nized as legal entities and foundations that are not recognized as legal entities.
Foundations that are still recognized as legal entities. Foundations must adjust
their Articles of Association against the Foundation Law until October 6, 2008.
If after making adjustments to the Articles of Association on time, they must
immediately report/notify the adjustment to the Minister no later than one year
after the adjustment or no later than October 6, 2009 (Article 71 paragraph 3 of
Law Number 28 of 2004 concerning Foundations) [11].

Foundations that are still recognized as legal entities in the case of making a
foundation adjustment deed are by using Article 37 A of Government Regu-
lation Number 2 of 2013 concerning Amendments to Government Regulation
Number 63 of 2008 concerning Implementation of the Law on Foundations
having the following characteristics: a) When established with a Notary Deed,
it has been registered in the District Court where the date and registration
number must be visible because it will later become physical data which is then
attached to the deed protocol or the minutes of the deed and there must be an
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operational permit from the relevant agency. b) The deed does not have to use
the premise to adjust. ¢) When the Foundation is established, how much is the
wealth, and after adjusting the wealth to how much and must be based on the
assessment of the Public Accountant. d) Never been dissolved or dissolved. e)
When the Deed is submitted to the Minister of Law & Human Rights, there
is no Decree of the Minister for approval, only a reply letter from the Minis-
ter that the Minister has received the adjustment to the notification from the
Notary. The value of the reply letter from the Minister that the notification
has been received from the Notary is the same value as the Decree of the Min-
ister’s ratification.
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Foundations that are not recognized as legal entities because they do not meet
the requirements provided by the law have legal consequences. This Foundation
still has the opportunity to adjust its Articles of Association against the Foun-
dation Law no later than one year after the enactment of the Foundation Law,
which is given a chance until October 6, 2006 [10]. For such a foundation, the
making of an adjustment deed is based on an agreement between all existing
founders and administrators of the Foundation, and the will is stated in a new
Deed of Establishment with the premise stating the origin of the Foundation
and this change must be requested for approval from the Minister.

Foundations that are not recognized as legal entities in the case of making a
foundation adjustment deed are by using Article 15 A of Government Regulation
Number 2 of 2013 concerning Amendments to Government Regulation Number
63 of 2008 concerning Implementation of the Foundation Law having the follow-
ing characteristics: a) Deed of founder not registered in the local District Court.
b) There is no operational permit from the relevant agency in its field of activity.
¢) Foundations, when established with a Notary Deed, were not registered in
the District Court and did not obtain an operational permit from the relevant
agency. d) When making the deed of adjustment, it must use the premise that
the Foundation established is a new Foundation which is a continuation of the
change. It is indeed a continuation or change of the old Foundation which was
established by which Notary, on what date, and with what number. e) Article
5 (wealth article), in this case, a property is set aside by this founder, a former
manager, with a minimum nominal value of Rp. 10,000,000.00 (ten million
rupiahs), then it is also mentioned and added to the old assets according to the
assessment of the Public Accountant so that the assets are assets that were set
aside at the time of establishment and added to the assets of the old Foundation.
Thus, it cannot be accused of controlling the old Foundation’s assets because it
was included in the Deed of Adjustment. f) There is no operational permit from
the relevant agency in accordance with its field of activity, against Foundations
that are not recognized as legal entities based on Article 15 A of Government
Regulation Number 2 of 2013 by way of establishing a new Foundation which
contains the premise of the deed and the origin of the Foundation including
the assets of the Foundation. This new Foundation requires ratification from
the Minister to obtain its legal entity status.8 The adjustment of the Articles
of Association based on Article 15 an involves a decree of ratification as a legal
entity and the Minister.

The Darussalam Foundation is not recognized as a legal entity, resulting in
unclear legal subjects. The Darussalam Foundation wishes to transfer assets
to the Darussalam Maluku Foundation, but the deed of management transfer
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number 21 of 2012 is inappropriate. The Darussalam Foundation should be
dissolved first. Following the provisions of Article 28 paragraph (2) letter e
of the Foundation Law 98, the Trustees have the authority to dissolve the
Foundation. The command to disband is granted in the event that the Foun-
dation’s term of association has expired according to the Foundation’s Articles
of Association or because the Foundation’s objectives set out in the Articles
of Association have been achieved or not achieved as it turns out in article
64 paragraph 1 UUY which states that in the case of a foundation disband-
ing because of a court decision. Based on this, the authors interpret that the
Darussalam Foundation, which is not recognized as a legal entity, should be
able to be dissolved based on a court decision so that it can appoint a liqui-
dator to settle the assets and assets of the Darussalam Foundation, especially
with regard to the University of Darussalam Ambon. Especially in the case
of foundations that provide formal education, such as private universities, as
well as for the benefit of students, lecturers, and others related to the world
of education, a Foundation that has the fate described above, which must be
dissolved and liquidated and can no longer use the name of the Foundation,
must be saved. Through the remaining proceeds from the liquidation of the
disbanded Foundation must be handed over to another foundation that has the
same goals and objectives as the disbanded Foundation [12].

The period between the Foundation disbanding and until the liquidator has
completed the settlement is called the “Liquidation Period”. According to Article
63 paragraph (3) of Law Number 16 of 2001, during that period, the Foundation
could no longer carry out legal actions, except in order to settle the assets of
the Foundation [13] and during that time according to Article 63 paragraph (4)
In all outgoing letters, the phrase “in liquidation” must be included behind the
name of the Foundation. In order for the public to know that the Foundation is
in liquidation, the liquidator must announce it in the newspapers.

Darussalam Foundation, which has not notified the Minister under the pro-
visions as referred to in Article 71 paragraph 3 of the Foundation Law, does
not use the word “Foundation” in front of its name as referred to in Article 71
paragraph (4) of the Foundation Law and must liquidate its assets and submit
the remaining liquidation proceeds by the provision as referred to in Article 68
of the foundation law, that the remaining assets resulting from the liquidation
may be transferred to another legal entity that has the same activities as the
disbanded Foundation if this is regulated in the law regarding the legal entity.
Based on these provisions, in order to continue the activities of the Darussalam
Foundation by its aims and objectives, it is possible to establish a new foundation
and the old Foundation to be dissolved for liquidation and the new Foundation
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will later receive the remaining assets, including the activities carried out by the
dissolved Foundation.

Conclusions

A Darussalam Foundation not recognized as a legal entity has legal consequences
for a foundation that cannot use the word foundation in front of its name. The
transfer method for assets of a foundation not recognized as a legal entity is
to apply for dissolution by the provisions of Articles 71 and 62 of the Law.
Therefore, the Foundation will be liquidated by the provisions of Article 63 of
the Foundation Law. The proceeds of liquidation assets will be given to other
foundations with the same aims and objectives or handed over to the State, and
the assets will be used by the aims and objectives of the dissolved Foundation.
Continue the activities of the Darussalam foundation by its aims and purposes.
It is possible to establish a new foundation and the old Foundation to be
dissolved for liquidation. The new Foundation will later receive the remaining
assets resulting from the liquidation, including the activities carried out by the
dissolved Foundation.

Recommendations

Legal consequences are consequences obtained by legal actions. The dualism
of the Foundation is a serious problem that the parties must face. The author
criticizes that the origin of dualism is rooted in the lack of synergy between
a notary and the Ministry of law and human rights. The author hopes that
the Ministry of Law and Human Rights and notaries will be more effective
in implementing Article 62 in the Indonesian regulation of foundations
concerning the dissolution of foundations and Article 63 in the Indonesian rule
of foundations regarding the liquidation of foundations so that the Ministry of
Law and Human Rights and notaries can provide advice and direct foundations
that are no longer able to use the word foundation in front of their names to
dissolve their foundations first in order to transfer assets. In accordance with
the procedures determined by Indonesian regulation of foundations, the case of
the dualism of the Foundation against a university asset, as in this thesis, will
not be repeated in the future.
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