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npo Hayionarvny 6esnexy SK HayKoeoi Cniivnomu, max i ypsaois 6invuocmi kpain. Sxuwo 6 00nux xpainax
axyenm podumocst nepedycim Ha eKoHOMIUHIL MOZYMHOCMI 0ePICABU | eKOHOMIMHOMY CY6epeHimemi, mo @
THIUX Ha NePUUT NAAH BUCYBAIOMbCSL NUMAHHSL, NOG I3AHT 3 €HePZEMUUHOI0, MEXHOL0ZIUHO10, NPOO0BOb-
4010 6e3nexoto abo 3axuuenicmio 0epicasi 6i0 CeIMOBUX i Pe2iONAIbHUX eKOHOMIUHUX KAMAKAIZMIE, a0
He0e3NEeKOI «eKOHOMIUHOZ0 WNUZYHCBA >.

Exonomiuna 6esnexa cmanosumov pynoamenm nayionanvrnoi 6esnexu i npu ybomy 60Ha MicHO 63a-
EMONO0B’A3AHA 3 1T THWUMU CKIA008UMU, € OCHOB0I0 3abe3neuenns maxux ii nioeudis, sx 6iicvK06a, Noi-
MUYHA, eKoL02IHA, THOOPMAYIUHA MA THULL.

Heobxionicmo sabesneueris exonomiunoi 6esnexu na Maxpopisi noOCUIIOEMbCS Y 36 3Ky 3 PO3GUM. -
KoM y Opyeiti nonosuni XX cm. enobanizauiinux ma inmezpayiinux npovecie. Inobanisauis i exonomiuna
iHmezpauis, 3 00H020 GOKY, HeCYMb 3aZPO3U EKOHOMIUHOMY CYGEPEeHImemy, a 3 THW020 — CMEOPIOIOMb
HOBI MONCIUBOCME ONLsl eKOHOMIUNO020 3pocmanis. B ymosax exonomiunoi enobanizayii ma pezionaiwnoi
inmezpayii HAO3BUUATIHO BANCIUBO POSKPUMU CYMMICIIL 3a6e3neuents eKoHOMIuHOL Oe3nexu Oepicasi.
st docsienennst memu Q0CHiOAHCeHHsL HeOOXIONO POILAAHYMU MEeOPemUUHi ma Memoooi0ziuni nioxodu 0o
sabesneuenis eKoHOMIUNOT 6e3nexu.

KirouoBi ciioBa: ekoHoMiuHa Ge3Iieka iepskaBy; HalllOHAIbHA Oe31eKa; EKOHOMIYHUIL CyBEPEHITET;
cTpareris.

Axoerox H. B., noKkTOp I0pUANYECKUX HAYK, Tpodeccop, 3aBexyfontnii kKadenpoii mpaBa Espomeii-
ckoro Coro3a, HanmoHnasbHblil 0puyeckuii yauBepcuteT uMenn SpocaaBa Mynporo, 3aBeyoniuit
cexropoM, HMU rocynapctBenHoro crpoutenbctsa 1 MectHoro camoynpasiennst HAIIpH Ykpaunst,
Ykpauna, . XapbKoB.

e-mail: yakoviyk@ukr.net ; Scopus Author ID: 57200072341 ; ORCID 0000-0002-8070-1645

Typenxo A. 0., acnupantka, HVU rocyznapcTBEHHOTO CTPOUTENBCTBA T MECTHOTO CaMOyIIpaBJle-
nust HAIIpH Ykpaunsl, Ykpanha, r. XapbKoB.
e-mail: Varley1986@ukr.net ; ORCID 0000-0002-7157-973X

JKOHOMHYECKAsi 6€30MaCHOCTh YKpauHbI KaK MPeIoChLIKa 00eceyeHus ee CyBepeHnTeTa

IKonomuueckas 6e3onacHoCcmb — HeOMbeMAEMAs COCMAGLAIOUAS HAUUOHAILHOL 6e30NacHoOCmu.
Kax noxasvieaem ucmopus, kxpenxas sK0HOMUKA ABIACMCSA 00A3AMENbHOU NPeONnOCHLIKOUL MOZYUeCmea
z2ocyoapcemea, ez2o mecma u poiu 8 Mupoeom coobuecmse. Co emopoti norosunvt XX 6. 60npoco. 3K0HO-
MUUECKO020 DA36UMUS CMANLU HEOMBEMAEMOLl YACIbI0 NPedcmasienuil 0 HAUUOHALLHOT 6e30NacHocmu
Kax nayunozo coobuiecmea, max u npasumeibcme 6oavwuncmea cmpan. Eciu 6 00nux cmpanax axuenm
Oenaemcs, npexcoe 6cezo, Ha IKOHOMUUECKOTL MOUL 20CYOAPCMBA U €20 SKOHOMUUECKOM CYéepenumene,
mo 6 Opyzux Ha Nepevlil NIan 6vl0GUZAIOMCS BONPOCDL, C6A3AHHDIE C IHEPZEMUUECKOTL, MEXHOLOZUECKOT,
nPOO06OILCMEENHOU 6E30NACHOCMBIO UL 3AUUWEHHOCTIU 20CYOAPCMEA OM MUPOBHIX U PEZUOHALLHBIX
IKOHOMUMECKUX KAMAKAUSMOB, UL ONACHOCIIBIO <IKOHOMUUECKO20 UNUOHANCA>.

Ixonomuueckas 6e3onachocmo seA1emcs QYHOAMEHMOM HAUUOHATLHOL 6e30NACHOCTIL U NPU TMOM
OHA MECHO 63AUMOCEA3ANA C ee OPYzUMU COCMAGIOUUMU, A6NACMCS 0CHOBO0U 0becneuenus maKux ee
n006U008 KaK 60eHHas, NOLUMULECKAS, IKOIOZUUCCKASL, UHDOPMAUUOHHAS U OpY2ue.

Heobxodumocmv obecneuenus aKOHOMUUECKOLL 6E30NaAcHOCMU HA MAKPOYpOsHe YCULUBACMCS. 6
853U ¢ pazsumuem 60 6mopoti noaosune XX 6. 2100aiU3AUUOHHDIX U UHMEZPAUUOHHBIX npoyeccos. Lio-
banusayus u 3KOHOMUECKAS UHMEeZPayiLs, ¢ 00HOL CIOPOHbL, NPeOCMABAIOM YZpO3Y SKOHOMUUECKOMY
cysepenumemy, a ¢ Opyzoii — co30ar0Mm HOBbLE BO3MONICHOCTIU Ol SKOHOMUUECKO20 paseumus. B ycro-
BUAX IKOHOMUUECKOTI 2I00ANU3AUUL U PEZUOHANLHOTI UHMEZDAUUL UPE3ELIUATIHO 6ANCHO PACKPHIML CYlly-
Hocmb obecneuenus aKoHoMuUeckoll besonacruocmu 20cydapcmea. Jlns 00cmudicenus ueau uccae008anus.
HEe06X00UMO PACCMOMPEMb MEOPEMUUECKUe U Memo00I0ZUUecKUe N00X00bL K 00€CneueHuo IKOHOMUUE-
cxotl 6esonacrnocmu.

Kiouesble ci10Ba: 5KOHOMUYECKAsA (E30IACHOCTH IOCYAAPCTBA; HALMOHAJIbHAS 0e30IIaCHOCTD;
SKOHOMUYECKUI CyBEPEHHUTET; CTPATErusl.
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MPABOBI 3ACAZAVN HALJIOHAJIbHOI BE3IEKU YKPAIHU

ITocmanoexa npoonemu. Besneka 3aBKan Majia BakJUBe 3HAYCHHS B JKUTTI
CYCITJIbCTBA, a TOMY ii 3abe3rmedeH sl eP/KaBOi0 He HOCUTh KOH IOHKTYPHUN Xapak-
Tep. SIKIO MPOTITOM JEKITbKOX THCSYOITh aKIeHT POOMBCS Ha BICHKOBIN MOTYT-
HOCTI SIK OCHOBI jep:kaBHOI Oe3srneku, To Bix mouatky XVIII ct. AHrmis ta inmnm
€BPOITENCHKI KPaiHW BiJIMIOBIJIHO /10 TeOpii MepKaHTUMI3MY [1] OUYMHAIOTH PO3TJIs-
JIaTU BOEHHY Oe311eKy JiepsKaBU y HePO3PUBHOMY 3B’SI3KY 31 CTyIIeHEM €KOHOMIYHOTO
PO3BUTKY KpaiHu, 30KpeMa 3 PO3BUTKOM TOPTIBJIi, piBHEM ii OJ1aromoryydds.

Y XIX cr. ekoHOMiuHa Oe3MeKa PO3IIsIanacsa B KOHTEKCTI MOJITHKN TPOTEKITO-
Hi3MYy, sika nepebadaia 0OMesKeHHsT BIIbHOI TOPTIiBJII 3apajii 3aXUCTY HalliOHATIbHOT
IIPOMUCJIOBOCTI, 3a1I06iraHHsI iIHO3eMHOMY TIOTJIMHAHHIO BiTYM3HSIHOI TIPOMKCJIOBOCTI,
3aXOIUIEHHS HAIllOHAJIbHUX PHUHKIB, iHIINX (OPM €KOHOMiuHOI arpecii 3 OOKy iHO-
3eMHUX AepskaB [2] (y kinmi XX — #a moyatky X XI cT. okpeMi ijiei MpoTeKITioHi3MY
(HampuKIas, oOMeKEeHHsS 1HO3eMHUMX IHBECTHIH y cTpaTeriyHo BaskKJWBI Tajysi
aMEepPUKaHChKOI eKOHOMIKH ) TpaHchOPMYBaIUC y KOHIIETIIII0 «eKOHOMIYHOTO Halli-
oHamiaMy» [3; 4], po 110 cBiunTh 30KkpeMa TpuHATTS B 1988 p. Konrpecom CIITA
«tnostoxerHst Excon-Diopio», BIANOBIIHO 10 SIKOTO TPE3UIEHT OTPUMaB ITOBHOBA-
JKeHHs1 3a00POHATH OY/b-SIKY YTOAY 31 31UTTs a00 IOIIMHAHHS aMEPUKAHCHKIX KOM-
MaHil, K0 BOHA, Ha HOTO AYMKY, 3aTPOJKY€ TAipBaTH HaIlioHAJIbHY Oe3meKy [5]).

Y apyriit mogoBuHi XX i ocobmmBo B XXI cr. KoHIenisg Oe3mekn 3a3Hae yep-
roBux 3MmiH. ITicyist 3aKiHYEHHST «XOJIOMHOI BillHU» Ta pyiHaIii GimoJsipHOI MisKHA-
POJIHOI CHUCTEeMW HAIIOHAJbHI JIEPKaBU HAMATAIOThCS AJAlTyBaTH CBOIO MOJITUKY
6e3IeKH 10 BUKJIMKIB HOBOI epr. 3 yChOro KOMILJIEKCY 3arpo3 HaIlllOHAIbHI Oesrerri
CYYacHMX JiepsKaB HalOiabIy HeGe3IeKy CTaHOBJIATh €KOHOMIYHA 1 BiiChKOBA CKJIa-
J0Bi!, OCKIJIbKM caMe BOHM HaOyBalOTh HailbiIbIIOro 3HAYEHHS /s 3a0e3eueHHs
CYBEPEHITETY /lepKaBU.

ExonomiuHa Ge3reka sik mpodieMaTka HAyKOBUX JOCJI/IKeHb, 110 BUXOANUTH 32
pamMKu 1pobJieM 0O0OPOHHOTO CEKTOPY HAIliOHATBHOI Oe3IeKH, TIoYaia PO3POOJISTUCS
BITYM3HSIHUMK BYCHUMHU TIcCJIsT 3100y TTs1 YKpaiHoto HesasexHocTi. Po3bymosa jep-
’KaBHOCTI, HeOOXiIHICTh 3a0e31eueHHsT CyBePEHITeTY CIPUYMHIIIA OCOOJIMBY YBary 0
npobsieMu 3abe3redeHtst HalliOHAIbHOI Oe31eKn JepKaBy i, 30KpeMa, Ii CTPUKHS —
€KOHOMIUHOT Ge3MeKH.

VY cyyacHMX yMOBax caMe eKOHOMiuHa GeslieKa Bifirpae KJIH4oBy poJib y 3a6es-
IeyeHHi HaIlloHAJIbHOI Oe3IeKN TaKuX BeanKux gepas, ik CIITA®, Kuraii, Pocis, a

'V Crparerii HaitionanbHOI Gesnieku Beskol Bpuranii (1. 4.98) HarosomyeTbest Ha icHYBaHHI «3B's13-
KiB Mix (biHaHCOBOIO cTabijbHIiCcTIO Ta Ge3nekow» [6].

JLu1st opiBHSAHHS, MepIi KPOKU 3 GopMyBaHHA TOMITHKH eKoHoMiunoi 6Geanexu CIIIA i BiamosigHoro
HAYKOBOTO i €KCIIEPTHOTO ii CYyNPOBOIKeHHs po3nouanocs B 1934 p., kosu BiMIOBiZHO /10 YKa3y Tpe-
sugenta @. /1. Pyssesnsra 6yiio crBopeno IIpesnmeHTChKuil KomiTeT 3 ekoHoMiuHo1 6e3mekn. Komiter
OTpPUMaB 3aBAaHHs MO0 PO3POOKU <«PEKOMEHMIAINI MO0 MPOMO3UIIiH, sIKi, Ha HOTO AYMKY, CIIpHU-
SATUMYTh OLIbIIINA ekoHOMIuHIN Gesrmeni». Ha cbOrofHi IMOHATTS <«eKOHOMiYHA Oe3leKa JepiKaBu»
He BuKopucToByeThest B Crparerii HanioHanbHoi 6esneku CIIIA. Hatomicts MoBa iizie 1ipo 3abesiie-
yeHHs i migTpumanHs «strength and vitality», «national power» [7].

V Crparerii HattionasibHoi 6e3nieku CITTA (2010 p.) 3a3Havasocs, 1o eKOHOMIYHA MOTYTHICTb BUCTY-
mae JpKepesioM BIUTMBY AMepuku B cBiTi [8]. Takwuii BUCHOBOK 6yJ0 chOPMYIbOBAHO 3a Pe3yJIbTa-
TaMu AUCKycil Ha KoH(epeHIii «EkoHoMiuHa Ge3leka: irHopoBaHUil BUMID HAIliOHAJIbHOI Ge31eKn?>

2
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TaKOK iHTerparinnux o0’eananb (€Bporneiicbkuii Cows), OCKiIbKY Bij 1i craHy 3Hay-
HOIO MipoIo 3aIe;KUTh e(DeKTUBHICTD peastizallil yciX iHIMUX CKJIAJ0BUX HAIliOHAJIBHOI
Gesnekn, 30kpeMa BoeHHOI [10]. TIpu 1ibOMy €KOHOMIYHI IHCTPYMEHTH MOXKYTb CJIy-
JKUTH SIK HEBIIICbKOBOIO (hOPMOIO 3aXMCTY JIeP:KaBH, Tak i JAi€EBUM 3acoboM arpeciil.
Y Kurtal eKkoHOMIUYHMIT PO3BUTOK € MEPEAYMOBOIO BilIChKOBOI MOJIEPHI3AIlil MIJISTXOM
HaJlaHHs 3ac00iB ISt 301iJIbIIeHHsT 0OOOPOHHUX OIOJIJKETIB, a TAKOXK 3aBISKNA CUCTEM-
HUM TepeBaraM 3pOCTaloyoi HaIliOHAJIBHOI TPOMUCIOBOI i TexHosoriuHoi 6asu [11].
JlocBin GyHKITiOHYBaHHS MPOBIHUX JepKaB CBITY 3aCBiTUYE, MO CTaH €KOHOMITHO]
GesleKr Ma€ BUpIlIajbHe 3HAUEHHST JIUIS 3aKPIIIEHHS 32 JIePKaBOI0 YiTKOTO MiCIs
B r7100aIbHOMY CBITi, sIKe Bi/IIOBiIa€ ii 3HAYEHHIO Ta ITOTEHIAITY.

ExonomiuHa Gesreka € BaXKJIUBHUM €JIEMEHTOM JIEPKAaBHOCTI, YMOBOIO 3a0e3-
nevyeHHs i cyBepeHiTery. 3abe3ledeHHs] eKOHOMIYHOT Oe31eKn € HalBaKJIUBIIIOI0
(dyHKIIEO IepKaBy, a TOMY €KOHOMiuHa Oe3lleKa 3aBKAU Ma€ MeBHUN MOJIiTHY-
HUil BUMip. Posib eKOHOMIUHOT Ge3rekn B 3a0e3MeUeH i KUTTE3NATHOCTI JepKaBu
JIEMOHCTPYE CTIHKY TEHJEHITIO /10 TOCTIHHOTO yCKIa/HeHHA i 3pocTanHsd. ChOro/Hi
BIKe He CIIPUIIMAETHCS TTePeOiIbITEeHHSIM TBEP/IKEHHST IIPO Te, 10 TTapajiurMa eKOHO-
MiuHOi Oe3rekr (haKTUYHO BUCTYIAE CMHOHIMOM HAI[iOHAJIbHOI OEe3IeKN CydyacHHUX
nepxkas (y Interim National Security Strategic Guidance (2021) chopmyiboBato
OJIHO3HAYHWIT BUCHOBOK: «y CYY4aCHOMY CBIiTi eKOHOMiuHa Ge3Iieka — Iie HallioHaIbHa
Gesmneka» [7]; cxoke GaueHHsS MicIist i poJii eKOHOMIYHOT Ge3IeKn B CUCTeMi Harlio-
HasibHOI Oe3neku criocrepiraetbest y Kurai: «KITK Hazae mpioputer eKOHOMiYHOMY
PO3BUTKY $IK LIEHTPAJIbHOMY 3aBJIaHHIO Ta CUJI, SKa pyXxa€ MojiepHisalieio Kuraio y
BCiX cdepax, BKIouaroun 36poiiti cuimy [11]). XubHe posyminHs eKOHOMIYHOI Oe3-
TeKH, BiJICYTHICTD YiTKOI Ta MParMaTuYHOl eKOHOMIUHOI TTOJIITUKU MOKe CTAHOBUTU
JUISL JlepsKaBy 3arpo3y OLIbIn HebesleuHy, aHix Aep:KaBHUil O0pr i Horo HacsigKu
[9, c. xii]. Kommmniit Tenepanbuuii konTposep Crnonyuenux IlTtatis /[. M. Boakep
(D. M. Walker) 3a3nauae, 1o Masio XTo 3Hag, 1o Oibiy yactuny cBoei icropii CIITA
(yHKIIIOHYBaIM B yMOBaX BiICYTHOCTI CTPATEriyHOTO, iIHTEIPOBAHOTO, ITePCIEKTHUB-
HOTO Ta OPIEHTOBAHOTO HA Pe3YyJIBTaT cTparerivHoro miany. Ak Hacuigok, Cronydeni
[ITaTu 3aHanTO MOBrO cnMpanaucs Ha cBOI MUHYJi ycmixu. CbOTOMHI 32 TaKUMU
KJTIOYOBUMU TTOKA3HUKAMU SK 3a0MMa/KEHHS, KpUTUYHA iHDPACTPYKTYPa, iHBECTHIIi1
y (pyHmaMeHTaIbHI JOCI/PKEHH, pe3yJbTaTh OCBITH Ta oxopoHu 3710poB’s CIIA
MOCIIAI0Th MicIle HKYe CEePeHBOrO /I TTPOMUCIOBO PO3BUHYTUX KpaiH [12, c. 2-3].

Ckazane TIOSICHIOE Ty yBary, siky MpUJILISIE CydacHa HayKa po3poOili Teopil eko-
HOMIYHOI Oe3IeKHd, BUSHAYEHHIO 11 Miclisg i poJii y cucTeMi HaliOHAJIbHOI OGe3IeKH,
PO3KPUTTS CITIBBITHOIIIEHHS 3 IHIIUMH MTiIBU/JAMU OCTaHHBOI.

Ananiz ocmannix docaioxcens i nybaixauii. Icnye pisHuIs MiX KOHIEITY-
ayTi3aIien eKOHOMIYHOT Ge3mekn y 3axiaHiil 6e3MeKoBiil i eKOHOMIUHIlN ayMIli Ta

(24-25 ceprast 2010 p.), mig yac sKOi eKCrepTH HaMaraaucst chOpMyBATU CHCTEMHE PO3YMiHHS
€KOHOMIYHOTO eJIeMeHTa HallioHAJIbHOI MOTYTHOCTI [9].

'V HOBITHIH icTOpil yacTo Maiu Micie CipoOu TOBaJIEHHSI PEKUMY IEBHUX KpaiH IIJISXOM pyHHY-
BaHH: 1X eKOHOMIKH 1 (piHAHCOBOI cucTeMH, 110 TPU3BOUTD IO COIIATbHUX MIPOTECTIB 1 MO TUIHUX
3aBopynienb. Pyiinaiiss CPCP € mpukiazoM HaiGiIbI yCminmHoi arpecii MpoTH eKOHOMIUHOI 6e3-
TIeKH OJHI€] 3 MTPOBITHUX KPAiH CBITY.
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TiIX0/IaMH, TII0 Peasi3yloThCsl B KpaiHaxX 3 MepexijiHoI0 eKOHOMIKOI0. AHTJIOMOBHA
HayKOBa JiiTeparypa 30cepe/)keHa Ha eKOHOMIUHIl Ge3Iielli iepsKaBu, MiAIMPUEMCTBA,
cimM’l Ta okpemoi moganan (HaykoBi my6uikaitii XIX ta mouatky XX cT. nmpucBsiueni
pobJieMaM eKOHOMIYHOI Oe3reky ciM'i Ta eKOHOMIYHOI Oe3IeKu JepsKaBu, PiKO —
eKOHOMIuHIN Oe3merni ¢ipM, ekoHOMIuHIN Gesmerti 6i3Hecy!). 3axigHi HOCTITHUKY
PO3TJISAAAI0TH eKOHOMIUHY Ge3IleKy sIK peasizallilo cTabinizaliiHol eKOHOMIYHO]
MOJITUKY JIepKaBy B yMOBax TJio0asisallii i perioHajbHOI €KOHOMIYHOI iHTerpaitii.

Y HayKOBHUX JIOCJII/KEHHSIX Ha TIOCTPA/STHCbKOMY ITPOCTOPI, 30KpeMa B YKpaiHi, B
IeHTPi yBaru OyJia TepeBakHO JiepskaBa. BuBUeHHST eKOHOMIUHOT Ge3MeKn JiepsKaBH, a
TaKOK EKOHOMIUHOI Oe3MeKH PETiOHy Ta T IPUEMCTBA? CTAIN JIOTIYHUM TTPOIOBKEH-
HSIM TEHJICHIIIN PasHChKOI €KOHOMIYHOI HayKK. YKPaiHChKi HAYKOBIL OyJIM [OraHo
00i3HaHi i3 3axiTHUMU HAYKOBUMU TEOPISIMH, SIKi YaCTO BBAJKAJINCS HEPUITHSITHUMM
JUISL TIePeXiIHOl eKOHOMIKHM Yepe3 BiZIMIHHOCTI B iHCTUTYTax Ta Gi3Hec-KyJbTypax.

Ha mouatky XXI cT1. cutyaris novasa 3midoBaTrcs. KisbKicTh HAYKOBUX i
aHATITHYHUX MyOTiKaliil BITYM3HSHUX aBTOPIB CyTTEBO 3pocia. Hacammepen cirif
BKasaTH Ha po6OTH i3 3arajbHOI Teopii HaliOHAJbHOI Ge3MeKH, B SKUX 3a3BUYAil
NPUIISIETBCST yBara Pi3HUM aclieKTaM eKOHOMIUHOI Oe3rnexw, i 3B's13Ky 3 iHIIUMU
i[BUIAMK HAIliOHAIBHOI Ge3IeKH, a TaKoK cucreMi 3abesnevyenns [14; 15; 16]. Bax-
JIMBe 3HAYEHHS y IPOIleci UX JOCIiIKEeHb BiJ[irPaloTh MOJIITHKO-IIPABOBI IOKYMEHTH
(crparerii HarfioHaILHOT GE3MEKK) MPOBIAHUX KPaiH cBiTY. PazoM 3 TUM HEIOTIKOM
IIUX JIOCT/IKEHD € OpaK CHCTEMATH30BAHOTO BUKJIAJEHHS MOJITHYHUX MEXaHi3MiB
3abesrnevyeHHst eKOHOMIUHOI Ge3rekn. OTHAK y3araJbHEHHST i BUCHOBKH, 0 MICTSITBCSI
y IUX HAYKOBUX IIPAIlSIX, MAIOTh /I0BOJIi BasKJMBE METOJ0JIOTIUHEe 3HAYEHHS 715
BY3bKOCIEIAJIbHUX JOCJi/IZKEHh €KOHOMIUHOI Oe3TeK.

[Hiy rpyiy ckjaazaioTh 4McaeHHI myOsrikaiii 3 BaacHe pobJieM eKOHOMIYHOI
6esnexn. Cepell HUX TepeBasKalOTh PoOOTH 3 eKOHOMIYHOI Teopii [17—24], a Takox
PO3POOKHU OKPEMHUX IABUAIB €EKOHOMIUHOI Ge31eKu (IOKTPUHU HAI[lOHAIbHOI OGe3IeKn
GaraTbOX KpaiH pO3IJIsAAA0Th TOPTIiBJIIO, TEXHOJIOTII, IHHOBAILi], eHEPreTHKY Ta (hiHaAHCH
SIK OCHOBHI €JIEMEHTH HalliOHAJIbHOI eKOHOMiuHOI Oe3mekn) [25—27]. TlokasoBo, 1o
Garato pobiT BuAaHO 3 rprdoM mifpydHrKa abo HaBYAIBHOTO TOciOHMKa [28—30].

[Ile omHy rpyIly yTBOPIOIOTH JIOCHI/IPKEHHS MOJiTONOTIUHOTO [31] 1 'opuaAndHOTO
xapakTepy [32—35], a Takox 1y6.ikaiii B cepi gep:xkaBHoro ynpasiainas [36—37].
OnHak HayKOBI TIpalli 3 IpaBa HaI[lOHAIbHOI Oe3IeKN cepejl OCTaHHbOI IPYIU PooOiT
CKJIaMaloTh He3HAUHY 4yacTKy [38—40]. [lutanHAM cHiBBiHOIIEHHS €KOHOMIYHOTO
CyBepeHiTeTy i eKOHOMIYHOI Ge3leKy y BITYM3HSHIN JiTepaTypi B3araji Maiike He
NpUIiIgeEThes yBara [41-42].

AHani3 BiTYM3HSIHUX 1 3apyOiKHUX PO3POOOK, MPUCBIYEHUX KOMILJIEKCY Teope-
TUYHKX 1 TIPAKTUYHUX TPOOJIEM Y chepi CTaHOBJIEHHS Ta BAOCKOHAJIECHHS TOJITUKI

! Ile MOKHA TIOSICHUTH THM, MO <... (dipMa BIIHOCHO c/abKO IMpeTeHAye Ha cratyc pedepeHTHOro
00’eKTa Ge3neKy yepes CynepeuHoCTi Mixk IHCTPYMEHTAIbHOIO, eheMePHO0 MPUPOIO00 (hipMu i Jori-
KOIO €K3UCTEHI[IATbHUX 3arPo3, sIKa JIEKUTh B OCHOBI Gesmnexus [13, c. 100].

2 TIOHATTSI €KOHOMIYHOI Oe3MeKH PEerioHy Ta €KOHOMIYHOI Ge3leKy MiAIPUEMCTBA MOKHA BBasKaTH
NOXIJHUMMU Bijl KOHIIEMIii epKaBHOI €KOHOMIYHOI GEe3ITeKH.
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eKOHOMIYHOI Oe3lieky YKpaiHu, 03BOJISI€ HAr0JOCUTH Ha 00’ €KTUBHIiI HeoOXigHOCTI
y TEOPETUYHOMY YTOUHEHHI HU3KU CYTTEBUX ACIIEKTiB €BOJIOII Ii€l TTOJITUKH, PO3-
IHITUMHA 11 HiABUIAMU.

Memoodonoezisa. CrpykrypHa nepebyoBa BiTYM3HIHOI €KOHOMIKM 1 cucTeMu
HaIliOHAJIbHOI Ge3MeKN Ha eTarli CTaHOBJIEHHST YKPAIHChKOI JIep/KaBHOCTI, a 3 4acoM —
iHTerpailii YKpaiaul /10 EBPOTENCHKUX 1 €BPOATIAHTUIHUX CTPYKTYP HOCUTD JMHAMIY-
HUM XapakTep 1 BUMAra€e MoCTiHHOTO METOI0JIOTIYHOTO OCMUCeHHS. JlocaiKeHH s
3IiIICHEHO Ha NPUHIMIAX JiaJleKTUYHOI Joriku. Bararorpanuicrs, 6araTodakTop-
HicTh i GaraTodyHKIIOHAJIBHICTD (DeHOMEHA eKOHOMIUHOI Ge31eKHt, HeOAHO3HAYHICTh
TIIyMAueHHsT OCTAaHHBOT 0OYMOBJIIOE BUKOPUCTAHHSI CHCTEMHOTO, CTPYKTYPHO-(hYHK-
IIOHAJTBHOTO, CUTYAIIITHOTO TiAX0/y /10 ii BUuB4eHHs. Y POOOTI TAaKOK 3aCTOCOBYBa-
JINCS METOIU CUCTEMHOTO, JIOTIYHOTO, IHCTUTYIITHOTO, PETPOCTIEKTUBHOTO aHATi3y,
CMHTE3Y, IHAYKIMI 1 JeAyKIlil, aHaJIoTiii, MTPOrHO3yBaHHs. Y PO3POOJIEHHI TOI0KEHb
i BUCHOBKIB BUKOPUCTOBYBAJIMCH MOKJIUBOCTI KOMIIAPATUBICTUKH, KOH(PIIKTOJIOTI],
Teopii paIioHaIbHOTO BUOOPY, HEOIHCTUTYIIOHAII3MY, TEOTIOITUKY i TeOEKOHOMIKH.

Memoro cmammi € yTOUHEeHHST KOHIIENTYaIbHUX OCHOB TIOJIITHKA €KOHOMiuHO1
Gesnekn Ykpaiuu, cy0'extiB i unHHUKIB 11 3a6e3neuenns: y XXI cr.

Buxnao ocnosnozo mamepiany. BusHaueHHst 3MicTy Kareropii «eKOHOMiuHa
Ge3reKka» Ma€ HaJ3BUYAlHO BAJKJIMBE TEOPETUYHE 3HAYEHHS, OCKLIBKM BOHA BUCTY-
1a€ iIHCTPYMEHTOM OITIHKY {HIIKX TTiIBU/IiB HAIIOHATBHOI Oe3MeKH, iX MaTepiaTbHO0
OCHOBOIO. SIK HACJI/IOK, EKOHOMIKa y MOJITHII HAI[IOHATBHOI OE3IEKU PO3TIISIAETHCS
K ii 06’eKT, pecypc Ta 3acobu [44, c. 334—-335].

Exonomiuna Ge3sreka — 1€ MOJITHKO-TIPABOBA 1 OJIHOYACHO eKOHOMIYHa KaTero-
pist, 3MiCT 5IKOI He € oueBUIHIM (OCOOIMBO B YMOBaX CYy4aCHOTO HOBOTO Ta IITMPIIOTO
PO3yMiHHSI HAI[lOHAJIBHOI Oe3rekn’), a OTKe MiJIATAE YTOUHEHHIO TIISIXOM J[OKTPH-
HaJIbHOTO Ta HOPMATHUBHOTO TJIyMauy€eHHs.

(DyHmaMeHTa IbHI HaliOHAIBHI iHTEpecH YKpaiHu 30epiraloThCs 3 yacy 3acHYy-
BaHHs Jepxkau. OfHAK ChOTOJHI I IPOCYBaHHS LUX iHTepeciB MOTpibeH miaxis,
10 BiAMOBiaB 6 HA BUKJIMKKU CY4aCHOCTI.

Teopist ekoOHOMIUHOI Oe3eKr MOKe PO3POOJIATHCS Ha PISHUX CBITOTJISIHUX i
METOJIOJIOTIUHUX 3acaax?, 1Mo YCKJIAJHIOE TTpolec (GopMyBaHHs yHiBEPCATHHOTO

1Y «Interim National Security Strategic Guidance» HaroJouIyeTbcs, o MU HEe MOKEMO BAABaTH, 1110
CBIT MOJKHA ITPOCTO BiZIHOBUTH TAKHM, sIKMM BiH GyB 75, 30 a60 HaBiTh YOTHPH POKU TOMY. Y 30BHIII-
Hiil MOJITHI Ta HAIIIOHAIBHIN Ge3Ielli, TaK caMo SK i y BHYTPIlIHI{ MOJITHI, MU TOBUHHI HAMITUTH
HOBHI KypC [7].

2 Caix 3a3Ha4MTH, 1O AUCKYCii 3 MpUBOAY poJi mep:kasu (0cobJMBO B yMoBax Tiobasisaliii), 1mpo
CITiBBi/IHOIIEHHSI Iep:KaBU 1 PHHKY CYTTEBO YCKJIAJHIOIOTH BUPIIMIEHHS MUTAHHS MPO €KOHOMIUHUN
CYBEPEHITET JlepiKaBH, a OTKe 1 [P0 eKOHOMiuHy Oe3rieKy. Dbl jeTaibHO, HATIPUKIAL, JuB.: [44].
Cuain takox morogutucs 3 K. A. CTpesbHIKOBUM, 10 JJisI OI[IHKKA CUCTEeMHU TapaHTyBaHHs (e3IeKu
MOKYTh OyTH BUKOPUCTAHI Pi3Hi MiAX0/H, 10 PO3KPUBAIOTh CTYIIIHb arPECUBHOCTI /10 [IEPKaBU 3 GOKY
iHmmx gepxas: peanicriuanuii (T. To66c¢), BIAIOBIAHO 10 KOO Ha MiKHApPOAHI apeHi ogHa KpaiHa 3
HEMUHYYICTIO IOBUHHA GopoTucs 1poTu iHmmx; ixeamicriuanuii (I. Kaur), mo 6Gasdyerbest Ha Momedi
«mocriitHoro Mupy»; pamionamicruanuii (I. Tporiit), BiAMoBiAHO 10 AKOTO AepKaBU OOMEKEHI B CBOIX
koHpmiKkTax neBanMu npaBusiamMu. Cam K. A. CTperpHIKOB BUIIJISE TiTe T pealicTHUHIH TiAXiz, SKIi
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KaTeropiaJbHOTO amapary, ii ornucy, anaui3y Ta nopiBasHu: [43, c¢. 1-2]. Kpim Toro,
3BaKalOuM Ha B3aEMO3B’SI30K €KOHOMIUHOI OE31eKH i CTIKOCTI PO3BUTKY JepiKaBU
Ha CyYacHOMY €Talli, CYTTEBO YCKIAMHIOEThCS ieHTU(biKallist PiBHS eKOHOMIUHOT Oe3-
nexu. Ile mop’s13aH0 3 HEOOXIAHICTIO TIPOBE/IEHHST OIIHKY CTaHy CTIHKOCTI PO3BUTKY
Jlep;KaBy SIK HalBaKJIMBIIIOTO HalliOHAJIBHOTO iHTEpecy, a BxKe MOTIM — BU3HAUYCHHS
CTyIIeHs 3aXUINEeHOCTi CTIHKOCTI Biji BHYTPIIIHIX 1 30BHIIIHIX 3arpo3. IIpu mpbomy B
3MICTi HOJITUKY eKOHOMIYHOI Ge3IIeKM aKIIeHT Ma€ POOMTUCS He TiJIbKU Ha 3allo-
OiraHHi IMaJiHHIO HALIOHAJbHOI eKOHOMIKM, aje I Ha 3abe3ledeHHi ii 3pocTaHHS,
MOCUJIEHH] TIOPiBHSHO 3 KpaiHAMU-KOHKYpeHTaMu',

[IpaBusibHe PO3yMiHHsI 3MICTy €KOHOMIYHOT Oe311eKr MAa€ BayKJINBe 3HAYEHHST JIJIsT
KOHCTPYIOBAHHSI ITPaBOBOI MOJIEJIi €KOHOMIYHOI Oe31eku. Y BiTYM3HSIHOMY 3aKOHO-
JIABCTBI Ta HAYKOBMX JIOCJIIIPKEHHSIX IIPABOBUII MeXaHi3M 3a0e3IIe4eHHs eKOHOMIUHOT
Oe3IIeKH MePeBaKHO TPAKTYEThC K CHCTeMa 3aXMCHUX 3aXOJiB Bijl pi3HOTO Pomy
3arpos i Hebesnek. Cepen NpaBHUKIB HOMIMPEHWI MiAXiJ, BIAIOBIAHO A0 SKOTO
Oe3leKa TPAKTYETHCS SIK 3aXUINEHICTh JKUTTEBO BAKJIUBHUX iHTEPECIB CYCIIJILCTBA
i IepskaBu, a TaKOXK HaIliOHAJTBHUX I[IHHOCTEH i crmocoly JKUTTS Bifl IMHUPOKOTO
CITeKTpa 30BHIIIHIX i BHYTPINTHIX 3arpo3, Pi3HUX 32 CBOEI0 TTPUPOJIOI0 (BilICbKOBUX,
€KOHOMIYHUX, eKOJIOTIYHIX, MOJITUYHUX, iHbopMartiitnux Ta in.) [49, c. 156; 50].
Busnauenns y Crpaterii HanionaibHoi 6esnexu (mami — Crparerist) «CTpUMyBaHHS»
i «CTIHKOCTi» K OCHOBHUX 3acaj] [48] cBiquuTh PO Te, MO B YKpaiHi B I[iJIOMY
peasi3yerbcst 000poHHA MOjiesh crparerii. CX0 Wil HAPsIM y JOCJi/KEHHI TUTaHb
€KOHOMIYHOI Oe3reku OyB BJIACTUBHUI ISl TOCTPAASHChKUX Kpain y 1990-x pokax.
Moro 36epesxenns B CyyacHHX yMOBaX MOXKHA HOSCHUTH THM, IO B Ykpaini poci
€ HarajgbHa 1morpeba y po3poOsieHHI OCHOBHMX HAIPSIMIB BUPIIIEHHS €KOHOMIYHMX
pobJieM BHACIIOK, 3 OJHOTO OOKY, peaisallii Kypcy Ha BXOKEHHSI HAlIOl KpalHu
B €IMHUI CBITOBUH (@ TAaKOX €BPOIEHCHKNN PETIOHAIBHUN ) TPABOBU Ta €KOHOMIiY-
HUI TIPOCTIip, a 3 PYroro, — rapaHTyBaHHS €KOHOMiIYHOTO CYBEPEHITETY B YMOBax
POCIHCBKO-YKPATHCBKOTO KOHMJIIKTY.

OpHak it 3a6e31edeHHs CTINKOCTI PO3BUTKY CYCHIJIbCTBA 1 JepKaBy He MEHIII
BAXXJIUBOIO € MISLIbHICTD JIeP:KaBH, MO CIIPAMOBaHA Ha peasi3allifo ii eKOHOMIUHUX

nepenbadac y pyHKIOHYBaHHI CYyYaCHUX AEPKaB KOPCTKOTO KOHKYPEHTHOTO iX MIPOTUCTOSTHHS [45].
3a3HaYMMO, 1110 TaKe MPOTUCTOSIHHS MOXE CTOCYBATHCS He JIUIEe BOPOTYIOUNX JlepKaB (HAIPUKJIAL,
toproBesibhi Bittnu CIITA — KHP [46], ane it coto3nukiB (CIIA i Anonist un €sponeiicbkuii Coios).
Binpie nus.: [47].

'Y Crparerii mamionanbroi 6e3rekn Ykpaian (2020 p.) (myHxta 24—29) BKazaHO Ha OCHOBHI BHY-
TPIIIHI YMHHUKH, 10 3arpOKylOTh EKOHOMIiuHiN Oesmeli YKpaiHW, CTPUMYIOTH I1i €KOHOMIYHE
3POCTaHHS, 3a/ly4eHHsSI BHYTPINIHIX Ta 30BHINIHIX 1HBECTHUIIH, 3MEHIIYIOTh ii KOHKYPEHTOCIPOMOJXK-
HICTB 1 3PEIITOIO MiIPUBAIOTH HAIIOHATBHY CTIHKICTD, JTIOACHKIH, EKOHOMIYHIH 1 BOEHHU! TOTEHITiaT:
HETIOCJIIZIOBHICTh Ta He3aBepIIeHiCTh pedopM, KOPYIILis, MOBITHHII PO3BUTOK PUHKOBUX BiTHOCUH
y KJIIOYOBHUX cdepax, y TOMy YHCTi B KOPHUCTYBAHHI 3eMJel0 i HapaMu, 3HaYHA POJIb JEeP>KaBHOTO
CEKTOpPY B €KOHOMIIli, HEIOCKOHATICTh Ta (DparMeHTapHICTh 3aKOHO/IABCTBA; HEZIOCTATHIH PiBeHb KOH-
KYpEeHIIii Ta TaHyBaHHS MOHOTIOJIH, 30KpeMa B eHepreTHuHii cdepi Ta iHGpacTpyKTypi, HU3bKA eHep-
roedeKTUBHICTD; BiZICYTHICTh iHBECTHINIH B OHOBJIEHHS Ta PO3BUTOK KPUTHYHOI iHOPACTPYKTYpPH;
HEeIOCTaTHI MOJKJIMBOCTI aJIanTallii eKOHOMIKH 710 3MiHM KJIIMarty; eMirpaiisi, Hacamrepes $HaxiBIliB i
Mooz [48].
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inTepeciB. CTpaTeris PO3TJSANAE «CTAIUI PO3BUTOK HAIIOHAJBHOI €KOHOMIKM Ta il
iHTerpailiss B €BponeicbKril eKOHOMIYHUM MPOCTIP» SIK OIMH 3 HAINPSIMIB peasizaltii
MPIOPUTETIB HAIIOHATBHUX iHTEpeciB YKpainu Ta 3abe3medeHHs ii HAIliOHATBHOI
6e31eKH; MPH IIbOMY 3a3HAYAETHCS, [0 «HU3bKHIT PiBeHb T0O6POOYTY MOPOIIKYE 3HE-
Bipy i HEBIIEBHEHICTH Y MAfiOyTHHOMY, TPOBOKYE HACHJIBCTBO, IO TaJIbMYy€ PO3BUTOK
Ta KOHCEPBYE BificTalicTh»'. ¥ 1[bOMY 3B’sI3Ky OCOOJIMBOI 3HAYYIIOCTI HaOYBaIOTh
JIOCTiKEHHST HOBOTO — HACTYMAJIbHOTO HAIPSIMY B JleP;KaBHO-TTPABOBOMY MeXaHi3Mi
3abesreyenHs1 €KOHOMIUHOI He3nexu?.

3asHauMMo, 1110 B CTpATerisx HalioHaabHOI Gesreku kpain Bauii el miaxiz 6y
cripuitHsaTuii me B cepeanni 1990-x pokis®. AKTYaTbHICTh i MPAKTUYHY 3HAYYIILICTb
i€l [igabHOCTI 3acBifuye nMpoekT CTpaTerii 30BHIITHBOTOMITUYHOI [iSIIBHOCTI, B
SAKOMY YKpaiHa MO3UIIOHYEThCA SIK CUJIbHA 1 aBTOPUTETHA €BpoIelichbKa Jiep:kaBa —
JiepsKaBa HOBUX €KOHOMIYHMX MOJKJIMBOCTEN, siKa 37aTHA 3a0e3IeYnTH CIIPUSTINBI
30BHIITHI YMOBU [IJIT CTAJIOTO PO3BUTKY Ta peasiisallii MOTEHTiaTy Aep:KaBH, €KO-
HOMiKHM 1 yKpainiiB. Cepe/ 1mecTu MPiOPUTETHUX HAPSIMIB 30BHINTHBOIIOIITUYHOT

! 3ayBasknmo, 110 BKa3aHe 3aBJIaHHSI € aKTyaJbHUM He Jiuliie st Yrpainu, asne aiust CIIA sk cBiToBoro
gigepa: «Mu mocTiifHO 3arikaBJieHi y PO3ITMPEeHHI €eKOHOMIYHOTO MTPOIBITAHHS Ta MOKJINBOCTEH, aje
MU TIOBUHHI IEPEOCMUCTUTH eKOHOMIUHI iHTepecu AMEPUKY 3 TOUKHU 30py 3abe3nedeHHst 3aco0iB 10
icCHYBaHHS NPALIOIOUNX CiMel, a He KOPIIOPaTUBHOIO MPUOYTKY YU CYKYITHOTO HAI[lOHAJIBbHOTO Garat-
ctBa. lle mopoKye iMiepaTuB /IJIsi EKOHOMIYHOTO BiTHOBJIEHHS], 3aCHOBAHOTO Ha CIIPABEJINBOMY Ta
IHKJTIO3UBHOMY 3POCTaHHI, a TAKOK IHBECTHUIII AJIsT 3a0X0U€HHST iIHHOBAIli {1, 3MIITHEHHST HAIliOHATBHOI
KOHKYPEHTOCIPOMOKHOCTI, CTBOPEHHSI BHCOKOOILJIAuyBaHUX POOOUMX MiCIlb, BiJHOBJIEHHS amepu-
KaHCHKUX JIAHITIOTIB TIOCTABOK KPUTHYHO BaKJIMBUX TOBAPiB Ta PO3IIMPEHHSI MOKJINBOCTEN JJIST BCiX
aMepuKaHiisy» [7].

Cuizi 3a3HAYNTH, IO MeKi Takoi aKTUBHOCTI B HAI[iOHAJBHIN MOJITHUII eKOHOMIYHOI Ge3leKu 3aje-

)

TyC Ha MIKHAPOHIH apeHi uu HabyTu HoBoro cratycy. Tak, Crparerist HaioHaabHOI Gesnekn CIITA
«ExoHomiuHa Gesreka — 11e HarioHasibHa Oesneka» (2017 p.) Maau Ha MeTi JOCAITH JABOX OCHOBHUX
1isieii: 3a6e3Me4nTH 31aTHICTh e(DEKTUBHO KOHKYPYBaTH B IOBIOCTPOKOBI# mepcrnekTusi y cdepi 6e3-
nekn 3 Kuraem Ta saiiicanti trck Ha gepxasu-isroi (Ipan, KH/P ta Benecyena), mob mpumy-
CUTHU X 3MIHUTHU CBOIO NOBEAIHKY Ta OOMEKUTU 3arpo3y, Ky BOHU IIPEACTABJISIOTh, /s iHTEpeciB
CIHIA. lng peamizarii 3a3HaueHUX ITijTeil aaMinicTparis npe3uaenta /. Tpamma 3actocyBamna mmmpo-
KU CIeKTP eKOHOMIYHUX IHCTPYMEHTIB: CaHKIIii, Tapudu Ta eKCIIOPTHUIT KOHTPOJb; BUKOPHUCTAHHS
moxkymBocTeil Komitery 3 inozemuux inBectuiit CIIIA; ctBoperHsT HOBUX opraHisaliii, MTOKJINKaHUX
KOHKYPYBAaTHU 3 KUTAUCbKUMU IHO3EMHUMMU IHBECTHIIAMU; 3a00POHA J0CTYIy KUTalicbKuM (hipmam 10
aMepUKaHChKUX ToBapiB [51; 52].

PamkoBa crpareris HamioHanbHOI Gesneku JluToBebkol Pecrybaiku (1996 p.) TpakryBasa eKOHO-
MiuHy Ge3IeKy SK MOCHiZI0BHE 3POCTAHHS €KOHOMIKM KPalHU, CTBOPEHHS CIPHUSTIMBUX YMOB s
PO3BUTKY BCiX CEKTOPIiB €KOHOMIKH, CTBOPEHHS MPEBEHTUBHUX 3aXO/IiB I0/I0 CKOPOYEHHS TiHbOBOI
eKOHOMIKH, 3a6e3IIeueHHs GiJIbII BUCOKOTO DPIBHS JKUTTS IPOMAJSH i CTBOPEHHSI KOHKYPEHTOCIIPO-
MOKHOI ekoHOMiKH [53, ¢. 83]. YHacaizok ycnimHoi peanizauii pedopm miaxomu Jiutsu g0 3abesre-
YeHHsI eKOHOMIUHOI Gestexu ticas ii Berymy 10 €C i HATO nmeuto sminunucst. MeTow eKOHOMIUHOT
Gesnexku OyJI0 BUBHAHO Take: eKOHOMIYHA CTablIbHICTD i 3HaTHICTD (hiHaHCYBaTH OOOPOHHI MOTPEOH;
3a0e3IeueHHs] OE3IEeKU «CTPATeriYHUX Tadyseit> (HalpPUKJal, eHepronocTauyanHs); ausepcudikaitis
30BHIIIHBOI TOPTiBJIi; HE3aJIeKHICTh Bil JOMIHYIOYNX TPABIiB y MiXKHAPO/HIN €KOHOMIIII; 3aXUCT Bijl
€KOHOMIYHOTO TIMHUTYHCTBA; XOPOIIT MaKPOEKOHOMIUHI MTOKa3HUKH; COTliabHA 3aXUIIEeHICTh 1HANBIIa
[IPU TIeBHOMY PiBHI 3ac00iB 0 iCHYBaHHS; 3allHATICTD, 3abe3medeHa poOOUNMHU MicLsIME; eeKTHUB-
HICTb €KOHOMIYHOI AisTBHOCTI TOTIO [54].

w
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MISLTBHOCTI BUIJIEHO 30KpeMa MPOCYBaHHS YKPAIHCBKOTO €KCIOPTY 1 3aJydyeHHs
iHBeCTHIIIiT'.

Konxkperusaitii 3micTy Kateropii «eKOHOMiuHa Oe3reKa» OYEBHIHO CIPUSIO O
HOPMaTHBHE BU3HAYEHHS JaHOTO MOHATTS. Ha sxamb, y TpoBimHUX KpaiHax 3axofy,
[0 BUCTYTAIOTh OPIEHTUPOM [IJId YKpaiHu, K TPaBUJIO, He iICHY€E TTPAKTUKHU TIPUHA-
HATTSI OKPEMUX 3aKOHIB UM IHINNX CHeIliaJIbHUX MPABOBUX aKTiB, TPUCBIYEHUX camMe
eKOHOMIUHIii Ge3Ielli, a aKTH, 10 PEryJIol0Th 3AiHCHEHHS TTOMITUKN Oe3neKku (Hapu-
knaz, White Paper on German Security Policy and the Future of the Bundeswehr
(2016 p.) [57]), He 3aBxkK/aU MIiCTATH HOPMU, IPUCBSTYEH] I[LOMY MiIBUIY HAIlIOHATbLHOI
6esrexn. BUHSITKOM 3 I[bOTO MPaBUJIa MOJKHA BBAJKATHU JIOTIOBI/Ib SITTOHCHKOTO MiHicC-
TEPCTBA 30BHIIIHBOI TOPTiBJI i pomucoBocTi 1982 p. (y HomoBiAi i eKOHOMIYHOTO
6€e311eKO010 MTPOIIOHYBAJIOCS PO3YMITH TaKWil CTaH eKOHOMIKH, [P IKOMY BOHA 3aXU-
IeHa HacaMIlepes eKOHOMIYHMMHK 3acobaMu, Bijl cepio3HMX 3arpos ii Gesmelr, 110
BUHMKAIOTb IijI BILIMBOM MiKHAPOAHUX (akTopiB [58, c. 94]), a Takox Crpateriio
HarioHasbHOI Oe3nekn CIITA, octanHi pemakiiii sIKOl MiCTSITh PO3/IiJIN, TPUCBSIYEH]
npobsiemMam 3abe3redeHHsT eKOHOMIUHOT Ge3IeKn epsKaBu.

3akoH «IIpo HarioHanbHy Ge3reKy YKpaiHu» TakoK He MiCTUTh BU3HAYEHHS
nanoro noHstTs. Ilonpasaa, Crparerist HamioHaabHOI Gesnexkn Ykpainu (2020 p.)
nepenbadae po3poOky Crparerii eKOHOMIYHOT OE3MEKH, TKA MAE MICTUTH BU3HAYECHHST
I[bOTO MOHATTS, a TaKOK aHaJi3 TJI00alTbHOI 00CTaHOBKHM B cdepi Oesleku, Halio-
HAJIBHI IIIHHOCTI 1 IHTEpeCH, I1iJTi, OPIEHTOBHUN TIEPEJIIK 1 OMIHKY MailOyTHIX PU3UKIiB®,

! TomoBa Komitery BepxoBHoi Paan Ykpainu 3 mutanb ekoHOMigHOTO po3BUTKY /[. HaTamyxa BBasKae,
IO 3/IiiCHIOBAaHUX CHOTO/HI YPSIIOM KPOKiB HeZIOCTATHBO. be3 akTuBi3allii TeMITiB eKOHOMIYHOTO PO3-
BUTKY i CTBOPEHHS JOAATKOBUX CTUMYJIB AJs TprckopeHoro 3poctanass BBII mosxna B3arami ne
FOBOPHUTH He TIJIBKM IIPO MEPCHEKTUBY COIaIbHO-eKOHOMIYHOTO MaiiOyTHBOTO YKpaiHu, aje HaBiTh
i PO TIOBEPHEHHST 10 IATEKO He GJIMCKYYOTO JOKPU30BOTO PiBHs KUTTSA. OMHUM 3 TOJATKOBUX CTHU-
MyJIiB IIOBMHHA CTaTH IOJITUKA JOKaIi3allil BUPOOHUIITBA TIPOMUCIOBOI IPOAYKIII, MEXaHI3MU SKOI
IPOIMCAHI y IPUHHATOMY B IepuIOMy 4uTaHHI 3aKOHONPOEKTI Ne 3739 «Ilpo BHecennsa 3min 10
3axony Yxpaiau «IIpo mepskaBHi 3aKymiBIi» 1O CTBOPEHHIO TE€PEIYMOB [JISI CTAJIOTO PO3BUTKY Ta
MOJIepHi3aIlii BiTYM3HIHOI TPOMUCIOBOCTI» [55; 56].

Tak, npyruii 60k Crparerii 3paska 2017 p. npucBsueHuii 3a0e3MeYeHHI0 eKOHOMIYHOTO IPOLBITAHHS
Amepukw, IO € OZIHIEIO 3 TOJOBHUX Ilijleil BHYTPIMmHBOI i 30BHINTHBOI momituku CHIA. ¥ Crpare-
rii 3a3HaueHo: «MillHa €KOHOMIKa 3aXWIa€ aMEPUKAHCbKUI Hapoj, MiATPUMYE HAII CIOCIO KUTTS
Ta MATPUMYE aMepUKAHCBKY BJaJy. 3pocTaioua Ta iHHOBaliifHa eKoHOMiKa m03BoJisge CriomydeHnM
[ItataM miATPUMYBATH HAUTIOTYSKHIIN BIHCHKOBI CHJIM CBITY Ta 3aXUIaTH Harly OaTbKiBUMHY. Mu
MOBUHHI BI/[HOBUTHU HAllly €eKOHOMIYHY CHJIy Ta BIZIHOBUTU BIIEBHEHICTb Y aMEPUKAHCHKIN €KOHOMIiU-
Hiii Mozesti». Peasizaltist mporosiomeHoi MeTu moTpedye: OHOBJIEHHSI €KOHOMIKH; CIIPUSIHHS BIJIBHUM,
YeCHNM Ta B3aEMHUM €KOHOMIYHUM BiTHOCHHAM; Ji/IepCTBA Y TaIy3i AOCTi/KeHb, TEXHOJOTiH, BIHA-
XOZIiB Ta iHHOBAI[; CIPUSIHHS Ta 3aXUCTY IHHOBAIiHOI (Ga3y HAI[IOHAIBHOI Ge3Tekn Tomo. 3acobH,
[0 BUKOPUCTOBYE JepskaBa it 3a0e3leueHHs eKOHOMIUuHOI Oe3neku (HAIPUKJIAl, IHCTPYMEHTH
€KOHOMIYHOI ANTIoMarii), MicTsiThest i B inmmmx 6okax Crparerii [59]. Anamoriunuii miaxia 6ymro
BUKJa/ieHO i B momepenHix Crparerisax, mounHaoun 3 1999 p. [8; 60-63].

BruioueHHsST PU3KMKY B IJIaHyBaHHS HAI[IOHAJIbHOI Oe3leKn — Iie MeBHA HOBAIlisl, sika 37e6iIbuioro
BJIACTHMBA JJIS TIpaBa HarlionaabHoi 6esnexu CIIIA, ane me pra Ykpainu. Sk 3asnagac M. K. du Mont,
«PHUBHK» — Il6 KPUTUYHO BaK/JIMBa KOHIIENI[iS, AKa TOIIOMarae oco0aM, IKi MpUIAMaIoTh CTpaTerivHi
pillleHHs, BUSHAYUTH 1 poOUTH mostiTHaHUi Bubip. IIpoTe 10CHTh 4acTO BOHA 3aCTOCOBYETHCS HEIpa-
BUJIBHO [64].

o
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3arpo3 i BUKJIMKIB, OrJisii HeoOXimHux 3aco0iB i pecypcisl. 10 6epesnst 2021 p. Kabi-
Her MinicTpiB Ykpaiuu 3aTBepaus npoekT Crparerii eKoHOMIYHOI Ge3rekn YKpainu
Ha tepion 10 2025 poky [66]. Takum urHOM, B YKpaiHi BIiepiiie Ha 3aKOHOAABYOMY
piBHI Oy/le BU3HAYEHO 3MICT i CIIIBBiZHOIIEHHS TIOHSATh «€KOHOMIYHUI CyBEpEHITET>,
«eKOHOMIiuHa OesIeka», «HallloHaJIbHI €KOHOMIYHI iHTEpechu» i «eKOHOMiYHa cTa-
OLIBHICTB», a TAKOK IepeJiueHi OCHOBHI BUKJIUKU 1 3arpo3 eKOHOMIiuHiil Gesmeri
JlepsKaBi i MIsixu ix mojostanHs. /lepskaBHa MOTHKA B Tady3i eKOHOMIYHOT Ge3MeKn
MaTHMe J[Ba B3AEMOIIOB'SI3aHNX HAIIPSIMK — HAIIPSIMHU PO3BUTKY i O€31eKn. YXBaJIeHHS
I[bOTO JIOKYMEHTa CTaHe CYyTTEBUM IIPOPUBOM, 3BasKalouM Ha Te, 1110 PaBOBi cTpaTeril
3/IaTHI BUCTYTIATH OCHOBOIO IEPKABHO-TIPABOBOTO PETYTIOBAHHS CYCITIJIBHUX BiTHO-
CHIH, a OT)Ke, € 3HAUYIINM [[KEPEJIOM PO3BUTKY ITpaBa’.

Anami3 aMepuKaHChKOI MPaBOBOI TpauIlii B cdepi MO THKO-TIPABOBOTO peTy-
JmoBaHHs chepu Ge3eKu J03BOJISE BUALIMTU TaKi IepeBaru cTpaTerii sk J0KyMeHTa
[68; 69]:

— HaIllOHAJIbHA CTPATETisl PO3IJISZIAETHCS SIK MUCTEIITBO 3aCTOCYBAHHST BN JIJIsT
JIOCSATHEHHS 11iJIell y MeXaX, BU3HAUEHUX MOMiTHKo. CTpaTerid 1moB’s3y€ MO TUIHI
1Tl 13 3ac00aMu; TTOTITHKA BUCTYIIAE 3aCOO0M JIOCSTHEHHS I1iJIel CTpaTeril;

— cTparTerig — 11e «IIpoIlec, 1110 BUMAara€e MoCTiiHO1 ajjanTaiiii 10 MiHJIUBUX YMOB
Ta 0OCTAaBUH Y CBITi, Jie MAHYIOTh BUITQJIKN, HEBU3HAYEHICTD Ta JBO3HAYHICTD> (SIKIIO
HalliOHAJIbHI I[IHHOCTI 3a/IMIIIAI0TLCS B 1IJIOMY CTATUYHUMU, TO HAI[IOHAJIbHI iHTEpecu
MOKYTh 3MIHIOBATUCS BiJl OTHOTO MPe3uIeHTAa JI0 IHITOTO BiJIOBIHO /10 BHYTPIIIHIX
HOJIITHYHUX MPIOPUTETIB 1 MiXKHAPOAHUX TPoOJeM; icTOTHI 3MiHU B cdepi Gesnexn
BIJIMBAIOTH Ha HAI[IOHAJBHI iHTepecH, a OT:Ke MPU3BOAATH /10 MEPETJISy cTpaTeriy-
HOTO GaveHHs ITiJIell i CTAr0Th MPUBOIOM JIJIsT PO3POOKHU HOBOI crparerii [67]).

OTske, cTpaterist HAIIOHATBHOT OE3MEKN B aMEPUKAHCHKII MO THYHIH 1 TpaBoBiii
TPa/UIIsIX — Ile OCHOBHUI JIOKYMEHT JlepsKaBH, 110 IPUHMAETHCS HA CTPOK ITOBHO-
BaKeHb TPe3nNeHTa i SKUHU BiATIOBiJa€ HAa MUTAHHS TPO Te, IK JepKaBHA Bjaja
PO3yMi€ OCHOBHI I[iJIi i OPIEHTUPH, TIPUHIKIIN i HATIPSIMU AisLIBHOCTI 111010 3abe3ie-
yeHHsT Ge3MeKN i SKUM YIMHOM Ma€ HaMip 3a0e31ednTy CKOOPINHOBAHE 3aCTOCYBAHHSI

'Y CHIA 3 1997 p. icaye npakTuka miaroroBku HaiioHaJbHOIO PO3BifyBaJbHOIO PAZOI0 OKYMEHTA
«[106asibHi TeHIEeHIliT», B SIKOMY OIHIOIOTCS OCHOBHI TEHJEHINi Ta HEBU3HAYEHOCTI, 30KpeMa B
eKOHOMIuHii cepi. AMEpUKaHChKI €KCIepTH 3BEpPTaloTh yBary Ha HEOOXIIHICTh PO3PISHATH 3Mic-
TOBHO TaKi TOHSITTSI SIK «3aTPO3U», «PU3UKU» 1 «BUKIUKW». /{71 TOrO 100 CTpaTerisi MOTJa CJIy-
JKATH HaJIe)KHUM KEPiBHUIITBOM [IJIS il ypsAy, BOHA TOBWHHA BM3HAYATH MPIOPUTETHICTh PU3UKIB
Ha OCHOBI HMOBIPHOCTI i cepiio3HOCTI IX MOKJIMBOTO BILIMBY Ha HallioHajbHI iHTepecu. HeobxinHo
YCBIZIOMJTIOBATH, 1110 He BCi PUBMKH MOTaHi 1 He BCi pU3HKHU MOBUHHI GyTH 3MeHIIeHi [65].

2 Coiiji 3a3HAUMTH, 10 HASBHICTH CJAOKOTO IIaBu aepxkaBu abo mpobseMu i3 (GOpMyBaHHIM yPsiLy
(K 11e yacTo GyBa€ OCTaHHIM 4acoM y Besbrii) yCKJIagHIOE IpoLec KOHCOJIAalii TOMITUYHOI eTiTH
Ziep>KaBU HABKOJIO YiTKOI CHCTeMU HAIliOHATHHUX iHTEpPeCiB /g iX HACTYITHOTO BUKJAIY B CTpaTeTii
HaliOHAJIbHOI Ge3IeKn. Y TaKuX BUIAIKaxX CTpaTeris HalliOHaJIbHOI OGe3reku ae-(pakTo nepeopieHTy-
€ThCS Ha KOPUCTh BHYTPINTHBOTIOITHYHOTO MaHeBpyBaHHs. BiamosinHo iHepIis, a He criylaHOBaHi il
MOKYTh CTaTH JAOMIHYIOUMMHU B IAXOMI 10 HalliOHaAbHOI Gesrneku. BianosigHo, kpainu, ki Biguy-
BafOTh TPY/JHOII 3 (POPMYTIOBAHHSIM HAI[iOHAJIBHUX iHTEpeCiB, pU3UKYIOTh BUSIBUTHCS HE3IaTHUMU
nepenbaunTy 3arposu i HeliTpanizysatu ix. Crpareriune GaueHHs 103BOJsIE C(HOPMYJIIOBATH KiHIle-
BUil Habip 1tistet, sKi 6ymayTh peamizoByBatucs [67].
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iHCTpYMeHTIB (ITPaBOBUX, AUTIJIOMATUYHUX, iHOOPMAIIHHNAX, BIHCBKOBUX Ta €KOHO-
MiuHUX)!, 110 € B i PO3MOPSI/PKEHH], 06 MPOTUCTOSITH 3arPO3aM i BUKJIUKAM Hallii
[70, c. 1-2; 71].

Y HOPMOTBOPUIil AiSIJILHOCTI IepsKaBHUX OpPraHiB YKpaiHu, 30KpemMa IIpe3u/ieHTa,
Ha Bigminy Big CIIIA, Tpaauitist moao po3poOIeHHs 1 TMepioAMYHOCTI OHOBJIEHHS
6a30BMX cTpaTeriii y cdepi HamioHanbHoi Gesneku modyasa GopMyBaTHCS JIUIIE 3
2007 p. Tox y BiTuM3HsHIIT Teopil mpaBa cTpaTeriyni akTH TPUBAIUN 4Yac He OyJIu
MIpeIMETOM KOMILJIEKCHOTO JTOCI/IPKeHH. JK HACTIIOK, cepesl HAyKOBIIIB I0Ci HEMa€
€IHOCTI Y MMUTaHHI BU3HAYEHHS TOHATTI «CTpaTeriuHi akTU», PO3KPUTTS 1X Xapak-
TEPHUX O3HAK i CIiBBifHOMIEHHS Mixk HUMHU [72; 73]. HemusHo, 110 He TiIBKU y
HayKOBUX myOJtikaitisix, ase it 8 Crparerii 2012 p. BUCTOBIIOBAINCS ITIJTKOM CJIYTITHI
HapiKaHHS MO/I0 IXHBOTO 3MicTy [74, c. 12—13]. Tomy B misomy BitTunsnsgui Ctpa-
Terii HallioHAJIbHOI OE3IEeKN IIOKU IO He CTaau ePeKTUBHUM KEPEIOM PO3BUTKY
CHCTEMU HOPMATHBHO-TIPABOBOTO PETYJIIOBAHHS BiIHOCHH Y cepi Oe3mek, mpaBoBoi
CBIZIOMOCTI i IOPUANYHOI TPAKTUKHUZ,

Exonomiuna Gesreka gepsKaBy He € CIOHTaHHUM IPOAYKTOM AisIbHOCTI Jep-
JKaBM Ta iHIMNX 3allikaBieHuX cy0’ekTiB. BoHa BUMarae IilecripssMOBaHUX 3yCHUJIb
3 GOKY JIepsKaBH i TPOMAJSTHCHKOTO CYCITLJIBCTBA. 3BAKAIOUM Ha Te, IO JAEPKABHUN
CyYBEpEHiTeT, CTAJINN PO3BUTOK HAIliOHATbHOI €KOHOMIKY i 11 iHTerpailisi B €Bporei-
CbKUI €KOHOMIUHUIA MPOCTip BU3HAHI OMHUMHU 3 (PyHIAaMEHTATHbHUX HAIliOHATHLHUX
inTepeci [75], cyyacHuii cTaH eKOHOMIYHOI Oe3MeKH JepKaBu 0OYMOBJIIOE MOXK-
JIUBICTD 1 HEOOXIJHICTh MEPIOJUYHUX IHCTUTYIIIHUX IEePEeTBOPEHbD, YAOCKOHAICHHSI
MOJIITUKO-TTPABOBUX PETYJISITOPIB 1 YCTAHOB, CIPSIMOBAHUX Ha YCYHEHHsT ab0 1MOM sIK-
IIEHHsI YUHHUKIB, SKi HETAaTUBHO BILIMBAIOTH HA 3a0€3MEYEHHST CTAJIOTO PO3BHUTKY
€KOHOMIKH, i1 iHTerpaIfito B perioHaJibHUi i CBITOBUI €KOHOMIYHUI TTPOCTIP.

Ha nocrpazsincbkoOMy TIPOCTOPI 3aKOHO/IABEIlh 1 HAYKOBA CITIIBHOTA 1HKOJIU BJla-
I0ThCst JI0 CIIpob po3pobIIeHHsT KOHIEMIii ekoHoMiuHOi Oesmexu [76—80]. Ockinbku
BKa3aHi sep:xaBu (3a BuHsATKOM Pocii i binopyci) 3a3suyail WayTh NIISIXOM ajanTartii
cBoro 0e3reKoBOro 3aKoHOMABCTBa 10 3akoHoaaBctBa €C i HATO, To BifcyTHICTD
MPaKTUKN YXBaJEHHSM JlepKaBaMU-UJeHaMU BKa3aHUX MiKHAPOJHUX OpPTaHizalliit
CIeriaTbHIX HOPMAaTUBHUX aKTiB y chepi eKOHOMIYHOI Oe3MeKn yCKIaIHIOE MTPO-
BeJIeHHS MOPIBHSJIBHOTO aHaJli3y. 3arajoM CJiji 3a3Ha4uTH, 1110 NOJITHKA B cdepi
eKOHOMiuHOi Gesnexu He MOKe OYTH OJHAKOBOIO AJd pisHMX Kpaid. Ii amicT i
CTIPSIMOBAHICTH Oy/le BU3HAYATHCS CKJIQJHOIO CYKYITHICTIO Pi3HUX YNHHUKIB, 2 TOMY
[OPIBHIOBATH MO’KHA MOJIe/i eKOHOMIUHOI Ge3leKky KpaiH, sSIKi MOKHa BiHECTH 10
ozi€ei rpynu. Ta Bce K MOMPH BiZICYTHICTh €MHOTO PO3YMiHHSI €KOHOMIYHOI Ge3IeKn
OCHOBHOIO METOI0 Oy/Ib-SIKOI IepsKaBy B IMiit cepi BUCTymae 3abe3mnedeHHs cTabiib-
HOTO €KOHOMIYHOTO 3POCTaHHS, He3aJeKHICTb y IPOBEJEHH] BJACHOI €eKOHOMIYHOI
HOJITUKY 1 30epesKeHHsT €KOHOMIYHOIO CYBEPEHITETY.

! Cuti 3a3HaunTH, MO BKa3aHi iHCTPYMEHTH HE € BCEOXOTIIIOIOYNMHY, TIPE3NUIEHT MOXKe BUKOPHUCTOBY-
BaTH H iHII iHCTPYMEHTH HAIiOHATBHOI BTN

2 3okpeMa, B HUX HE PEATi3yEThCS Taka BUMOTA, STK BCTAHOBJIEHHS BiAMOBIIATBHOCTI 3a peasisaliiio
ycix ii esleMeHTIB ypsiaoM i yciMa nignopsiikoBaHuMu oMy opranamu. bes 11boro Gy/b-sika crpareris
GesIeKn He MepeTBOPIOEThCS Ha epeKTUBHUN TLIaH Aill ypsiay.
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3aBiaHHA LIOJ0 BU3HAYEHHS 3MICTYy eKOHOMIYHOI Ge3leKH YCKIaAHIOEThCS
TaKOK THUM, IO €KOHOMiYHa Oe3IeKa BU3HAYAETHCS XapaKTEPOM, OPIEHTAINEI0 Ta
CITPSIMOBAHICTIO 3arpo3 (K 30BHIIIHIX, TAK i BHYTPINIHIX) CYBEPEHITETY, TEPUTOPiaIb-
Hill MiJTICHOCTI 1 CTAJIOMy €KOHOMIYHOMY PO3BUTKY Jiep>KaBU Ha BiJIMOBITHOMY eTarri
YPSIL MOKe 1 HaBiTh MOBUHEH 3aIIPOBA/KYBATH OOMEKEHHsT HA BUKOPUCTAHHS THX
METO/IiB peasii3allii eKOHOMIUHOI TTOJITUKY, SIKi 3/[aTHI 3HU3UTU PiBeHb €KOHOMIUHOI
6esmeku i/abo MOPOMKYIOTh IeCTPYKTUBHI SBUIIA i IPOIECH Y IOJITUYHIH, COIialb-
Hill yM BifiCbKOBIil cepax.

AHaJti3 IOKTPUHAIBHUX [KEPETT T03BOJISIE 3pOOUTH BUCHOBOK, 1[0 TOJIOBHUIA CEHC
eKOHOMIYHOI Ge31eKHU MOJIATAE V:

— 3ampoBaKeHHI, miATpuMIli i 3abe3meueHHi 3a JIOMOMOrO0 pi3HUX 3aco0iB,
METOJIB i crocobiB TAaKOrO €KOHOMIYHOTO CTaHy, IIPU sIKOMY cy6’ekTam (epsKkaBi,
CYCIIJIBCTBY, perioHaM, OKpeMUM ITiIITPUEMCTBAM 1 iHIUBIJlaM) He 3aTrPOKY€E BHY-
TPIIITHS 1 30BHINTHS HeOe3MeKa;

— IiJTIeCTIPSIMOBaHIl AisIbHOCTI Cy0’€KTIB, CIIPSIMOBaHIN Ha BUSIBJICHHSI, TTOTIEpe-
JDKeHHsT, ocJIabJIeH s 1 ycyHeHHs HeOe3IeK i 3arpo3, 34aTHUX 3aBAaTH HAIllOHAIbHUM
€KOHOMIYHUM iHTepecaM HENPUUHATHY IIKOLY, & TAKOXK YIIPABJIiHHA PU3UKAMMU.

BesnocepeaHiM 06’€KTOM €KOHOMIYHOT GE31eKN BUCTYIIAIOTh HAI[lOHAIbHI iHTe-
pecu Jiep:kaBu, 110 OB sI3aHi i3 3a6e3leyeHHsIM eKOHOMIYHMX 3acaj Aep:KaBHOCTI, ii
€KOHOMIYHOI CaMOIOCTaTHOCTI, HAJIEKHOTO PIBHS KUTTS HAaCEJTEHHS.

Ha npakrurii gep:xaBHa moJituka B cdepi eKOHOMIUHOI Ge31eKn peasi3y€eThest
repeBaykHO Yepe3 3aK0HMU, 10 PETyJIoI0Th HAaWBAKJINBIIII MUTAHHS €KOHOMIYHOI JTisJTb-
HOCTI Ta HAJIAIOTH JIeP5KaBy BAKJIUBUMU KOHTPOJbHUMU (DYHKITISIMU, Ta iHITIMHI
HOPMaTUBHO-TIPABOBUMU aKTaMu. Ha aJb, 1ajieko He BCi HOpMATUBHO-TIPABOBI aKTH
Yipaitu B cepi 6e3leKn TPUALISIOTh HAJIEKHY yBary poOJieMi 3a0e3reueHHsT eKo-
HoMiuHOI Gesneku gepxasu. Tak, Crpareris HarionaapHol Gesneku Yipainu (2020 p.)
B poaaim I «I[IpiopureTn HamioHAJTbHUX iHTEpeciB YKpaiHu Ta 3abe3ledeHHsT HaIlio-
HaJIbHOI Oe311eKH, I[iJIi Ta OCHOBHI HAIIPSIMU JIEP;KABHOI TTOJITUKH Y cepi HallioHaJIbHOT
6e3reKkn» He MICTUTh MPSIMUX TIOCUJIaHb HA €KOHOMIYHY Ge3IIeKy, X0ua OYEBU/HO, 1110
pearizyBatu BusHauyeHi y Crparerii npioputetu 6e3 Hei HeMOKMBO. Pasom 3 TuM,
aHaJli3 TiryMadeHHs Tekety Crparerii 03BOJIIE KOHCTATYBATH, 1110 OCHOBHI €JIeMEHTH
eKOHOMIYHOT Oe3MeKy B Hill 3HANIIIN CBOE BifloOPasKEHHSI.

ITiz1 eKOHOMIUHOK GE3IEKOI0 CYYaCHUX PO3BUHYTHUX JIeP/KaB Y HAWOIIbII 3araib-
HOMY ILJIaHI PO3yMIIOTh 3/IaTHICTh 3aXUMIATH 1 TIPOCYBATH OCHOBHI €KOHOMIUHI iHTe-
pecu JiepKaBu B yMOBaX, sIKi MOKYTb 3arposkyBaTtu abo OsiokyBat 11i iHTepecu [81].
YV GisbIl PO3TOPHYTOMY BHIJISIZ ITiJ] EKOHOMIYHOIO OE3IEKOI0 CJTijl TAKOXK J0JATKOBO
PO3YMITH 3/IaTHICTD JIepKaBU €KOHOMIUHO 3abe3nedyBaTy aJleKBaTHUIT 30BHINTHIM
3arpo3aM 0OOPOHHMIA TIOTEHIiA] Y KOHTEKCTi 000POHHOI HOJIITHKY; CIIPUSITH Peasisallii
COINiaIbHO OPIEHTOBAHOI TIOMITHKH JAepskaBu ((yHKioHyBaHHs welfare states) 3 meToro
HiTPUMAaHHS COLIaIbHO-TIOITHYHOI cTabinbHOCTI cyciibersa [22; 82].

CrocoBro €Bporeiicbkoro Coto3y sk KBazi-(esepaTuBHOTO, HATHAITIOHATHHOTO
o0’elHAHHS 3MIiCT €KOHOMIUHOI Ge3leKH TPaKTY€eThes zemno inakime. [To-mepime,
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TepMiH «eKOHOMiuHa GesreKka» TOB’s3aHuil i3 Bu3HaueHHsM Micisg €C y riobaiib-
HiiT exoHOMIiuHiiT cuctemi. [To-apyre, akiieHT pobuThes Ha 3patHocti €C B 1MioMy
i fioro sepsKaB-4JIeHiB KOHKYPYBATH B CBITi, IO MOCTIHHO TJI00Ti3yEThCS. 3aBISKM
CITLIPHOMY BUKOPHCTAHHIO pecypciB KoMmiaHii B €Bporieiicbkomy Coi03i 3MOXKYTb
3PIBHATHUCS, a B JIESIKMX BUIIQ/IKAX 1 IepeBepIINTA eKOHOMIUHY MOTYTHICTh KOHKYPY-
tounx kpain (CIIIA, KHP, Anonis Ta iami ekonomMiuHo po3BuHyTi Kpainu). [lo-TpeTe,
BTiJICHHSI TIPUHITKITB €KOHOMIYHOT PIBHOCTI i COJIiIapHOCTi, 6€3 YOro JOCITHYTH
Iisieit! eBporneiichbKoi inTerpailii HeMokanuBo. [Ipy 1bOMYy BapTO MOTOAUTHCS 3 TUM,
10 3MICT KOHIIEMIii ekoHOMiuHOi Ge3reku €Bporieiicbkoro Coio3y 3arajioM He CJIif
PO3TJIIaTH 11032 aHAJI30M HaIliOHATBHUX JOKTPUH, TPOTPAM Ta KOHIIEMII eKOHO-
MiuHOi Oe3reku poBigHUX mepskaB-uiaeHiB €C [84, c. 25].

Cuiiz BKasaTu, 110 HaJIEXKHIIT CTaH eKOHOMIUHOI Oe3IeKn He MO)Ke OYTH J0CsT-
HYTUI BUKJIIOYHO CKOOPJAMHOBAHUMU JisIMU JIeP:KaBU €KOHOMIYHOTO XapaKTepy.
B okpemux Bumajgkax 3abes3leyeHHs eKOHOMIUHOT OGe3leKu JAepsKaBu MOTpebye
3IINCHIOBAaHUX Ha CyOCHiapHUX 3acajax i BiAMOBIIHO 10 MPUHIIUITIB MiXKHAPO/I-
HOTO TIpaBa’ i MiKHapOIHOTO €KOHOMIYHOTO TIpaBa /il MiXKHAPOJAHUX OpTaHi3alliii,
iHTerpaiiinux o6’eaHaHb i OKpeMuX JepskaB. Ha 1eil Bunagok HeoOXijHa HOpMa-
TUBHO-IIPaBoOBa 6a3a, Ha OCHOBI sIKOi Oy/ie 3/11ICHIOBATICS KOOPAUHAIIS KOJEKTHB-
HUX 1 IHAUBIAYaTbHUX JiMl MiXKHAPOJHUX OPTaHi3alliil i OKpeMUX Jiep:KaB 3 HalaHHS
JIOTIOMOTH JIepsKaBi, SKa TMOCTPpakaajia Bifi 30BHINTHBOTO BILJIUBY.

3abesneyeHHs €KOHOMIUHOI Oe3MeK AepKaBU 3aIUIIACThC OAHIEI0 3 HANOLIbII
CKJIQHUX TPOOJIEM Cy4acHOTO MiKHAPOAHOTO TipaBa. HopmaTuBHE peryoBaHHs
JlaHoi cepu CyCHiJIbHUX BiJIHOCHH IIOB’s13aHe 3 IIPOTUCTOSIHHSM Pi3HUX I'PYI KPaiH,
HacamIiepe]l pO3BUHEHUX 1 KpaiH, 1[0 PO3BUBAIOTHCS, 1 KPaiH 3 MEePeXi[HOI0 eKOHO-
MIKOIO, 32 3aKpPillJIeHHs B MiXKHapOJHOMY IIpaBi CBOIX HAI[iOHAJIbHUX iHTEpeciB, Ha
BU3HAYEHHS SKMX BILIMBAIOTh HALIOHAIbHI IIXOAM 0 PO3YMIHHS €KOHOMIYHOI Oe3-
ek, Y 1boMy 3B’s13Ky HaOyBa€ aKTyaJbHOCTI TpobiieMa 3a0e3edeHHs] eKOHOMITHOT
Ge3rekn JiepskaB y MeKax PerioHaJIbHUX €KOHOMiuHMX 00’eqHanb. Ile mos’s3aHo 3
THM, 1[0 CTBOPEHHST eKOHOMIUHUX iHTerpaIiitHux o0’e[HaHb y ApyTiil mosoBrHi XX—
XXI cT. € BaXKIMBUM CIIOCOO0M 3a0€3TeUeHHsT KOJEKTHBHOT €KOHOMIUHOT Oe3meku. Sk
HACJIJI0K, BUPOOJIeHHs cTpaTerii 3abe3Ie4eH s Hal[lOHAIbHOI O€3IIeKH B €KOHOMIUHiii
cepi oTpedye PeTeTbHOTO aHATI3y YNHHOTO MisKHAPOIHOTO TIpaBa. [HilliloBaHHS Ha
nouaTky 1950-X poKiB €BPOIENCHKOTO iHTETPaIiitHOTO TIpoIiecy 6yJI0 00YMOBIIEHO SIK

! MoBa iizie TIpo /B TOJIOBHI MeTH: «3a6e311eYnTH MUP, IIPOIBITAHHS Ta CTabiIbHICTD [JIs1 CBOIX HAPO-
NiB» Ta <HiATPUMYBATH I[IHHOCTI, SKi MOAIISIOTh €BPOIEHIN, TakKi SIK CTaJuil PO3BUTOK Ta MiIlHe
cepeoBHIIe, TIOBAra 10 MPaB JIIOAWHU Ta COIliallbHA PUHKOBA €KOHOMiKay [83].

2 MoBa iijie TIpO TIPUHITUITN: CYBEPEHHOI PiBHOCTI; PIBHOIPABHOCTI i CAMOBM3HAYEHHST IEPIKaB; CIIiBPO-
GitHuirBa BignosigHo a0 craryry OOH; HeBTpydYaHHs y BHYTPILIHI CIIPABU; HE3ACTOCYBAHHSI CHJIM
ab0 3arpo3u CUJION; PO3B’SI3aHHS MIKHAPOJHUX CYIIEPEYOK MUPHUM IIISIXOM; CYMJIIHHOTO BUKOHAHHST
JiepskaBaMu 30008’ s13aHb, TIPUHHATHX HUMU BiAmosiaHo 10 CratyTy [85]. Ipu 1iboMy CJIi/| 3a3HAYNUTH,
110 Y BUIIQZIKYy IPSIMOTO BTPYYaHHsI, 3A1HCHIOBAHOIO B IyOJIiuHii cepi, IPUHIMIT HEBTPYYAHHS MOXKE
CTaTH OJIHUM 3 €JIEMEHTIB 3aXUCTY Bi/l IPOTUIPABHOTO BTPYYAHHS y BHYTPIlIIHI CIIpaBU J€P>KaBHU.
OpHak y pasi KOJM HEraTUBHE BTPYYAHHSI B €KOHOMiUHE JKUTTSI KpPAiHM € Pe3yJIBTaTOM JisiTbHO-
CTi TpaHCHAITIOHATHPHUX KOPTIOPAIli#fl Y1 MPUBATHUX 1HO3eMHUX KOMIIAHIN, TPOTUiS HOMY MOKJINBA
JIIIe Ha MificTaBi HOPM HAI[iOHAJBHOTO TIpaBa.

20 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2021. Bun. 154



Axosiok I. B., Typenko A. FO. EkoHomiuHa 6e3neka YkpaiHu sk nepedymosa 3abe3neqeHHs ii cysepeHimemy

notpe6oio 3abe3redeHHss BOEHHOI Oe3neku (IonepeykeHHsl BillH1 Ha KOHTHHEHTI),
Tak i 0TpeboI0 eKOHOMIYHOTO BifHOBIeHHS 3axigHoi €sponu'. Ictopis 00’exnas-
uyux nporecis B €spori [100] mepeKOHINBO AOBOANTS, 1[0 6€3 YiTKO BU3HAYEHUX
HOJIITHYHUX MOTUBIB? perioHabHi iHCTUTYIIT Oy/yTh a0 iIrHOPYBATHCS SIK CTPATETisI
JIOCSITHEHHSI HAI[lOHAJIbHUX 1HTEPECIB JiepsKaB-uJIeHiB, a00 Oy/yTh 3pyiTHOBaHI, SIKIIIO
JlepsKaBU MAAAI0THCS 10 perioHaabHux 3a0060HIB Ta cTpaxis [103, c. 3].

[Torpeba pepxkaBu y cyOCUpiapHiid MiATPUMIL BIACHOI €eKOHOMIYHOI Oe3leKu 3
60Ky MiKHAPOAHUX OpraHizailiil, iHTerpaliitiux 06’€IHaHb i OKPEMUX JE€P:KaB 4acTo
HOCHUTDH 00'€KTHUBHMIT XapakTtep. Hacamrepes 1ie TOB'sI3aHO 3 CHCTEMHUMU TIPO6JIe-
MaMH, SIKi OXOILIIOI0Th CBITOBY (hiHAHCOBY, ieMOrpadiuHy i eKOJIOTIYHy CUCTEMHU, a
3 2020 p. — npoTuzieio manzaemii, 3okpema Coronavirus-19°,

Crix 3BakuTH Ha Te, MO PeKOMeH/Iallii (IIporpaMu) MiKHapOAHUX (PiHAHCOBUX
IHCTUTYIIH 1HKOJW MOXYTb CIIPUNAMATHCS HA HAI[IOHAJBHOMY PiBHI SK MOPYIIEHHS
€KOHOMIYHOT'O CyBepeHiTeTy /iep;KaBU, TOMY iX 3MICT MiJIJIATA€ aHATI3y HA MPeIMeT
30py iX BiAMOBIAHOCTI BUMOraM eKOHOMIYHOI Oe31eku. Y 1IbOMY 3B’SI3KY CJIiJ| 3a3Ha-
YKTH, 1[0 EKOHOMIYHUII CyBEPEHITET HIKOJIM He abCOIOTU3YBaBCS B KOHTEKCTI «IIpaBa
HEeBTPyYaHHS Yy BHYTPINIHI CIIPaBU».

3Bakaloun Ha Te, 10 eKOHOMIYHHUI CyBepeHiTeT — Iie OaraTOBUMipHE SIBHIIIE,
HAJI3BUYANTHO BaKKO B KOSKHOMY KOHKPETHOMY BHIIAJIKy BU3HAYUTH (haKT HOro obMe-
’KeHHs1 a0 3pOCTaHHSI EKOHOMIYHOIO CyBepeHiTeTy B Iijiomy. Bbauaerbces, 1o GisbIi
KOPEKTHO TOBOPHUTH PO 0OMEKEHHST HOr0 OKPEMUX aCIeKTiB abo Mpo JeIeryBaHHs
IpaBa peasisallii OKpeMUX CyBepeHHUX IPaB HaHAIlIOHAJTbHUM THCTUTYISM |86,
c. 90, 568-569].

Ha skasib, coriji KOHCTaTyBaTH, M0 Ha ChOTOAHI Hi y 3apyOiKHIil, Hi y BiTUYM3HSI-
Hill JOpUINYHINA Haylli HEMA€ 3araJbHOBU3HAHOI TEOPil CITIBBIJIHONIEHHS JlePKaB-
HOTO CYBEPEHITETY i CyBepeHHUX IpaB. BUHATOK CTaHOBATH Mpalli MPeACTaBHUKIB
«IIpaBoBOi MIKOJM JOCITIIP)KEHb €BPOIEUCHKUX 1 €BPOATIAHTUYHUX 1HTETpaIliiiHuX
nporeciB» HaiionanpbHoro 1opuuyHoro yHisepcutety iMeni fApocnaBa Mynporo

! Cepen IOCJIIHUKIB HEMAE €IHOCTI B OI[HIL TOrO, AKUH 3 ABOX (hakTOpiB (6Ge31EeKOBUI Ui eKOHOMIY-
Huit) OyB BUSHAYAJIbHIM Yy PO3BUTKY €BPOINENCHKOTO IHTErpaliiHoro mpotecy micist J[pyroi cBiToBoi
BilTHU i /10 3aBepIeHHs epu «xXoJjomHoi Bittau» [101; 102].

2 Jlorika nmosiTHyHOI iHTerpamnii Mae GiIbII YiTKUN 3B’SI30K 3 (GE3IIEKOBOIO 1 30BHIIIHBOIO MOJITUKOIO.
Ha wne, 30kpema, BKasye Ginbll 06epexxHUil MAXiA 10 OOMEKEHHSI CyBEPEHITETY JepiKaB-uJieHiB, a
TAKOXK HE3/ATHICTh HAIIOHAJIBHUX YPS/B OCATTH TaKOTO 3K CTYIEHsI KOHCEHCYCY HIO/I0 KiHI[EBUX
1isieil y BOEHHO-TIOJIITUYHIN iHTerpartii, aKuii icHye y ramysi ekoHomiunoi interpamii [90; 91].

3 23 kBiTHa 2020 p. €Bponelichka paga fopyunia €BporeiicbKiil Komicii TepMiHOBO PO3POOUTH IIPOIIO-
3UIIii MO0 cTBOpeHHAM (hoHTy BimHOBIeHHS €C, CIPSIMOBAHOTO Ha ITOM SIKIIEHHST HACJII/IKiB TTaHIe-
Mii COVID-19; a TakoK yTOUHUTH 3B’A30K MK (pOHIOM Ta 10Broctpokosum 6roxerom €C. TIpoekTt
IJIaHy BigHOBJIeHHsS €Bponu OyB npeicrasieHuii €sporneiicbkoro Kowicieo 27 tpasus 2020 p.
21 mumuag 2020 p. gizepu €C HOMOBUINCH TIPO 3aXOAM 3 BIIHOBJIEHHSI €KOHOMIKK y po3mipi 750
MIIpA €Bpo, o6 gomomortu €C momosnaTu Kpusy, cupuunHeHy naniemiero. 1106 ckopucratucs
UMHU KOIUITAMHU, J€PKaBU-UJIEHN MAiOTh MOJATU CBOI TLJIAHU BiIHOBJIEHHS Ta CTiiiKocTi 10 €Bpo-
neiicekoi Kowmicii. 13 mumasa 2021 p. 12 xpain €C oTpumanu 3ejeHe CBITJIO HA BUKOPUCTAHHS
xomTiB €C A CTUMYJIIOBAaHHS CBOEI €KOHOMIKHM Ta BigHOBJIeHHS micias Hacaigkie COVID-19.
Binpme mpo 1e qus.: [87].
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[88—91]. [llompaBna, 3ammoyaTkoBaHa HAMU JIMCKYCis 10Ci He OTPUMaJia TPOOBKEHHS
cepell TOCTITHUKIB BITYM3HAHOI Teopii MpaBa i MiXKHAPOJAHOTO ITPaBa.

[HIIIOI0 TIPUYUHOTO JIJIS 3aJTydeHHST IeP/KaBOIO 1HINX JepKaB i/ab0 MisKHAPOIHIUX
opraHizariii 10 3abe3medeHHst CBOET eKOHOMIUHOI Oe31ekn € oTpeba y BiTHOBJIEHH]
Kpainu micas Bifinu., HaiiGinpin BigoMuMm (Xo4a Hajeko He OJHO3HAYHWM 3 TOUYKH
30py OIiIHKU HOTO e(PeKTUBHOCTI B eKOHOMIYHOMY Ta MOJITUYHOMY TIJIaHI) TTPUKJIA-
JIOM TaKOTO 3ajiydeHHs y ApyTiit mosioBuHI XX CT. € peasnizailis mmaHy Mapimania
(the European Recovery Program) — nporpamu nHagauust Criomyaenumu [ltatamu
JoromMoru KpaiHam 3axigHoi €Bponu micas [[pyroi cBiToBOi BiliHM.

IITe omni€eto miziIcTaBOIO /IJIsT OTPUMAHHA JIEP>KaBOIO JIOIIOMOTHU BiJl iIHIIIUX JIePKaB
4y MiKHAPOAHMX OpraHizailiii /s 3abe3redyeHHs: eKOHOMIYHOI Oe3leku € Mixaep-
>KaBHUH KOHGiKkT. HasanHsa Takoi 01oMOory iep:KaBi, sSiKa € 4IeHOM iHTeTpaIiiiiHoro
o0’exnanng (Hanpukian, €C), nepegbdadyeHo i YiTKO perjiaMeHTOBaHO YCTaHOBYMMM
JIOTOBOPaMU i MiZITBEPIKEHO pilteHHaMu €Bponeiicbkoro Cy/y cripaBeisimBoCTi'.

30BciM iHIIIA cUTYyallid Ma€ Miclie y pasi, KoJu J0MoMOTa HA/IAEThCS JlePrKaBi,
sKa He BXOJMTD 0 CKJIaJy iHTerpaiiiinux o0’eaHanb. Taka qomomMora € akToM 100poi
BOJIi 1 BOJIHOYAC, 3a3BUYall, peasisallii reornoJiTHYHUX Y1 F€OeKOHOMIYHUX iHTepeciB
THX Cy0’€KTIB MisKHAPOIHOTO IPaBa, SIKi HAJAIOTh TaKy JOMOMOTY. Y IIbOMY BUIAJIKY
Jlep;KaBa, y HallloMy KOHTEKCTi YKpaiHa, Ma€ CIPSIMOBYBATH CBOI 3yCHJLIS Ha PO3-
BUTOK CTPATETiYHUX BiTHOCHWH i3 KJIIOYOBUMHU iHO3eMHUMU MapTHEPAMU, HacamIie-
pen 3 €sponeiicbkum Corozom i HATO Ta ix nep:kaBamu-usnenamu, CrosydeHIMI
[IIraramu AMepHKH, IIparMaTU4YHe CHiBPOOITHUIITBO 3 IHIIMMU AepKaBaMH Ta
MIKHAPOJTHUMM OpraHi3allidsMy Ha OCHOBI HallioHanbHuX iHTepeciB (1. 4 Ctparerii
HaI[lOHAJIbHOI Oe3ekn YKpaitm).

Came Taka cuTyarris ckyamacs HaBKOJIO POCIHChKO-YKPaiHChKOTO KOHMIIKTY. be3
3aCTOCYBaHHSI €KOHOMIYHUX caHKIliil 10 Pociiicbkoi Menepartii 3 6oxy CIITA [92],
€sporneiicbroro Corosy [93], a Takox cankiriit 3 6oxy CIIIA it inmmx aepxas (Harpu-
kaz, [Tosbii) mpory KoMmaHii i pismaHmux 0cib, SKi 3aliMaIOThCST AiSUIBHICTIO, IO T/
najia€ mijg o6MeReHHs yepe3 OyAIBHUIITBO Ta eKCILTyaTalliio razonpoBoais («OPAL»?

! Tax, y Piuteni y cripasi T-883/16 «ITosbia nporu Kowmicii» Cya nigrpumas 1osos Pecriy6uiku ITosibiina
Ta ckacyBaB pilenHsi Komicii oo nopyieHHs IPUHIUITY eHEePreTHYHOI COJIIAPHOCTI, BUKJIA/ICHOTO Y
crarti 194 (1) JIMEC. Ileit mpuHIHI TiCHO OB’ SI3aHUH 3 TPUHITUIIOM MUPOI criBmparti. [TpuHImwm cosi-
JIapHOCTI Tiepebayae mpasa Ta 060B'sI3KK SIK st €Bporieiicbkoro Coway, Tak i st IePsKaB-UJIeHIB, IPH
oMy €sporieiicbkuii Coro3 Mae 060B'sI30K COJIIAPHOCTI MO0 JAEPIKAB-UJIEHIB, a IEP/KABU-UJIEHH MAIOTh
OJIHAKOBI 3000B’s13aHHs Mik COO0I0 Ta MO0 CIIJIBHKX iHTepeciB €Bporneiicbkoro Corosy.

2y 2009 p. Epporeiichbka KOMicist cXBajinja, pu AOTpUMaHHI yMOB, pimerns: DenepanbHoOro mMepe-
JKeBOTO areHTcTBa Himewunnu mpo 3BiibHeHHs1 rasompoBoxy OPAL Bixm mpaswmi, mepenbadeHux
JupextuBoto 2003/55 (miswinie 3aminenoo JupextuBoio 2009/73) mpo AOCTYT TPETiX CTOPIH 10
ra3onpoBifiHoi Mepesxi i 1mpo Tapudne perymnoBaHHs. [lobebki ra3oBi KoMnaHii po3mnoyansyn CrpaBy
npotu OPAL yepe3 BTpaty neBHUX OOCATIB TPAH3UTY Ta TapU(HUX TOXOMIIB Y PE3yAbTaTi BIAKPUTTS
«Nord Stream-1» y 2011 p. Boru mogasu ckapry y 2016 p., ko [a3mpom 3assBUB PO HaMip MOABOITH
HOTYKHICTh ekcropty rasy 10 Himeuunnn uepes «Nord Stream-2». HiMeuunHa nogasa anessiiio 10
Cyny €C nicas toro, sk 'y 2019 p. tpubyHain ckacysas pimentas €C nossosutu «[asnpomy» 3611b-
mutn noctaBku yepe3 OPAL. ¥V Bepecni 2019 p. €sponeiicbknit Cyzi cripaBe/yinBOCTI 32 T030BOM
[MosbIni yxBasuB pillleHHsT PO OOMEXKEHHsI MPOIYCKHOI 3natHocTi rasompoBoxy OPAL Ha 50 %.
Y aummi 2021 p. €sponeticeruit Cya crpaBenauBocTi BiAXuanB anessiiio HiMeuuawnsmn i miaTBepans
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«Turk Stream», «Nord Stream-2»'), 3a6e3neueHnss eKOHOMIYHOI, a OTKe HalliOHAJIb-
HOT Oe3mekn YKpaiHu CbOTO/IHI i B MallbyTHOMY BUTJISIIAE TIPOOIEMATHIHUM?,

Oco006/IMBO1 aKTyaJbHOCTI Y 1IbOMY 3B’sI3Ky HaOyBa€ NMUTAHHS 3aCTOCYBaHHS
€KOHOMIUHUX CAHKIIIM MO0 cCyBepeHHUX JepxkaB. OueBUIHO, IO iCHY€E HaraJbHA
norpeba y crBoperHi B pamkax OOH HopMmaTuBHOI 6a3u Ta MiKHAPOJHUX OpPraHiB,
JI0 TIOBHOBAKEHb SIKUX YBIinum O, O-TIepiie, MMTaHHs 3aCTOCYBaHHS €KOHOMIYHIX
CaHKIIIH i, mO-APYyTe, 3M1ICHEHHS KOHTPOJIIO 32 Peali3alli€io 3aX0/[iB MPUMYCY.

3 OrJIsly Ha CKJIQJIHICTh 3aIy4YeHHS MiXKHAPOIHUX OpraHizalliii i okpeMux jep-
’KaB 10 3abe3IedeH st Ha cyOcuIiapHIX 3acaaX eKOHOMIYHOI Oe3IeKH, TI0E[HAHHST B
[[bOMY TIPOIIeCi sIK 00’€KTUBHUX, TaK i Cy0’€KTUBHUX YNHHUKIB, OE3IIEKOBA MOJITHKA
JlepsKaBU MMOBMHHA Tepe1dayaTi Taki KPOKU y cepi MisKHAPOIHOTO TIpaBa:

— BUKOPUCTAHHS MIXKHAPOJHUX 1HCTUTYTIB, YO/ Ta HOPM, 1110 BiIIOBIZAIOTH
Mmixaapognomy nopsaky (macammepen G7, WTO?, IMF ta WB*Y), nia 3a6esne-
YeHHST BJIACHOT eKOHOMIYHOT Oe3mexku’ (CJIi/1 3a3HAYUTH, 10 1€l HAPSAM islTbHOCTI

cBoe tonepente piments (129/2021 : 15 July 2021 — Judgment of the Court of Justice in Case
C-848/19 P). Binmbme nus.: [94; 95]. 3arampuuii cyn ckacoBye pimenus Kowmicii, sskum 3aTBepmKy-
€ThCS 3MiHA PEXKUMY 3BUIbHEHHS Bijl eKciuryarailii rasonposogy OPAL, ockiibku 1ie pinieHHs: 6yJio
MPUITHATO 3 TOPYIIEHHSIM NPUHIUILY €HePreTUYHOI coJtiziapHocTi. [96].

3akoH mpo 3axucT eHepretndnoi Gesnexn €pponu Bix 2019 p. (LXXV of Public Law 116-92; 133
Stat. 2300; 22 U.S.C. 9526 note). Lleii 3akoHOIIPOEKT 3060B’I3y€ MpPe3neHTa HAKIACTH CAHKIIII 100
Bi30BOTO pexkuMy Ta OGJIOKYBaHHsI aKTUBIB Ha Oy/b-AKy iHO3eMHY 0CO0Y, siKa CBIJOMO HaJIa€ Cy/Ha,
[0 IPOKJIAIAIOTh TpyOu, /uist GyAiBHUITBA HA(DTOIPOBOAY POCIIICHKOrO MOXOKEHHSI, SIKHii MOTpa-
misge go Himewunnn un Typeuunnu [97].

3aKOoH 1po BU/iJIeHHs acurHyBaHb Ha 2021 dinancoBuil pik 11 BificbkoBoi AisiaibHOCTI MiHicTepeTBa
060pOHH, IS BilChKOBOTO GYMIBHUIITBA Ta s 0OOPOHHOI AisIbHOCTI MiHicTepcTBa eHEepreTHKH,
JUISl BUBHAYEHHST YNCEIbHOCTI BICHKOBOCIYKOOBIIB Ha Takuil (piHAHCOBUIA PIK, Ta AJis IHIKX IIijiedt
BKJIIOYAE TIOTPABKY, MO POIIMPIOE CAHKINI y 3B’13Ky 3 mpoekTamu razonpoBony «Nord Stream-2»
ta «Turk Stream». ITonpaBka 6a3y€eThcst Ha 3aKOHOTPOEKTI «3aKOH MPO PO3’ICHEHHS €HePreTHYHOI
Gesnexku €sponu 2020 poky», sIKMii MaB Ha METi PO3’SICHUTHU Ta PO3MUPUTH icHytoui cankiii CIITA
BIZIOBIAHO 10 3aKOHY IIPO 3aXKCT eHepreTu4HOi Ge3nexku €sporu [98].

3a JaHuMM eKcIepTiB, sIKIo Oyzae 3amynieHo rasonposin «Nord Stream-2», YkpaiHa opigHo BTpa-
yatuMe He MeHII 1,5 MJIpZ 7oJapis, MO MOPOAUTH CEPHO3HI TEOTOITUYHI Ta €KOHOMIUHI BUKJIUKH.
3apnsku noautii [lawnii, a srogom i cankuism CIIIA, sanuranoBannii Ha 2019 p. 3amyck ra3onpoBoxy
6yJ10 Tepereceno crodatky Ha 2020 p., a 3arogom Ha Kinenpb 2021 p.

VY pamkax WTO Ha cborofsi crBopeHo epeKTUBHUII MexaHi3MIiB 3a0e3leueHHs] eKOHOMIUHOI Ges-
neku. 30KpeMa, CTBOPEHO MEXaHi3M MUPHOTO BPETyJIIOBaHHS CIOPIB, nepeadaueHa MOKIUBICTD TIpa-
BOMIPHOTO 3aCTOCYBaHHs eKOHOMIYHUX perpecastiii Iist MPOTH/Iii HedeCHOT AiJT0BOI PaKTUKHU 3 GOKY
rocrogapounx cy6’ekris aepsxkas-uieris WTO.

¥ Crparerii HanioHaabHoI Gesniekn Besukoi Bpurawii (4/73) 3asnaueno: «MB® ta CsitoBuii 6aHk
MaloTh BaK/JIMBE 3HAYCHHA s 6OPOTHOM 31 3MiHAMM, CHPUYMHEHMMHM TJI0Oamisalieio, Ta Aas Iii-
TPUMKH TJI00QJIBHOI €KOHOMIUHOI CTablIbHOCTI, 3DOCTAHHS BIIKPUTUX PUHKIB, IO € OJHUM i3 Haii-
Ba)KJIMBIIINX PyIniiB Gesnexu Ta crabiibHocTi. Mu GyneMo MpaioBaTH B paMKaX IUX IHCTUTYILi,
mob azanTyBaTH iX CTPYKTYpPY YIIPaBJIiHHS A0 HOBHMX CBITOBUX €KOHOMIUHMX peasiii, 3abesrnedntu
HATJISA [T 3al00iraHHs CBITOBiil eKOHOMIiuHili Kpu3i Ta 3abe3leynTH IMIBUIKE BiAHOBJIEHHS Ta
3POCTaHHSI €KOHOMIKH Ticssg KoHDmiKkTy> [6].

V¥ Crparerii HartioHanbHOI OGe3ekr YKpaiHu 1eit HanpsiM chopMyIboBaHO 3HAYHO Iupine: «Buko-
pucranns Bcix HagBuux MexanizmiB OOH, Pagun €Bporu, OBCE, inmmx MikHapoJHUX opraHi3a-
il /1717 KOHCOJTiIamii Mi>kHapO{HOI TMATPUMKH YKpaiHu y MPOTHU/il POCIHChKiil arpecii, BiqHOBIEeHH]
TEPUTOPIATBHOI ITICHOCTI Ta Jep:KaBHOTO CyBepeHiTeTy Ykpainu» (1. 6); «YkpaiHa MpoaoBKUTH
MO30BHY POGOTY y MIKHAPOAHWMX CYJIOBUX IHCTAHISAX i3 mputsraenHs Pociiicbkoi Meneparii 10
MI’KHAPOIHO-TIPABOBOI BiamoBizaabHOCTI» (11. 43).

)
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TPaAUIiiHO aKTUBHO BUKOPHCTOBYIOTH CIITA /17151 3a0e31eueHHst BIaCHOT eKOHOMIY-
HOI Oesmiekn’: «Mu OyzieMo TIpaIioBaTy 3 HAIIUMU COIO3HUKAMK HaJl pehOpMyBaHHSIM
WTO, 11106 BoHa (DyHKIIOHYBaJA K [JIs MATPUMKI aMEPUKAHCHKUX POOOUNX MICIIb,
TaK 1 I MIHHOCTEH, SIKI MU TOJiageMoy [7]);

— aKTHBHA y4acTh Y PO3POOJIEHH] 1 MPUITHATTI aKTiB y paMKaX MiKHAPOIHUX
opranisariii (BiamoBigHO 0 CTparterii 30BHINTHBOMOJIITUYHOI JIIAIBHOCTI YKpaiHa
€ aKTUBHUM YYaCHMKOM MiKHAPOIHOI MOJITHKH, 110 Gepe y4acTh y (HopMyBaHHi
apxiteKkTypu Oesreku st cebe, PerioHy i CBiTY, @ TAKOXK CTBOPIOE HOBI €KOHOMIYHI
MOKJIUBOCTI);

— CTBOpEHHsS Ta yJOCKOHAJIEHHS JOTOBipHOI 6a3W B paMKaX iHTerpaliiHux
o0’eHaHb 1110/10 3a0e31eueH s eKOHOMIYHOT Oesreku aepskas-uaenis® (B Crparerii
HarionabHoi Oesreku Besmkoi Bpuranii (2008 p.) 3asnaueno: «IlosiBa cribHOT
6e3riekw, Jie MilHI perioHaJbHi IHCTHUTYIIii, 3aCHOBaHI Ha MpaBUJIAX, YacTo MOOYI0-
BaHi Ha CIIJIBHUX eKOHOMIYHMX IHTepecax, Bifiirpae Bce Oijblily pojib y perioHaibHiii
Gesrrelli Ta 3MEHIIEHH]I PU3UKY HACUIBHUIIBKUX KOHQIKTIB> [6]);

— CTBOPEHHSI JIOTOBIPHOI 6a3u 3 APYKHIMU KpaiHaMu 3 MUTaHb B3AEMHOI J[0TIO-
Moru y 3abesnederti ekoHomiunoi Oesmeku® (y Crparerii (1. 35—-37) BigHOCHHM
Ykpainu 3 Apy:KHIMHU Jep:kaBaMy AudepeHIiiioBani Ha BUANA 3aJ€KHO BiJl IXHBOI
pouii y 3abesreyeHHi CyBepPeHIiTeTy i eKOHOMIYHOI Ge3IeKn: HAIPUKJIAJI, CIiBPO6IT-
nunrso 3i CIIIA, Benukoio Bpuranieio, Kanamoro, ®PH i @pantieio aist Ykpainu
Ma€ MPIOPUTETHHIT CTPATEriYHui i BceOIYHMI XapaKTep; BiJHOCUHU YKpaiHu 3 Azep-
Gaiikanom, [pysieto, Jlursoro, [Tospieio Ta Typeduntono YKpaina MaloTh XapakTep
CTpaTeriyHOro MapTHEPCTBA; 3 iIHIUMU Jlep;kaBaMu bantii Ta nep:xaBamu [liBHIUHOT
€Bponu — mapTHEPCHKI BigHOCWHY; 3 fep:xkaBamu llenTpanbroi ta IliBgerro-CxigHoi
€ponu — TicHi g06pocycinchki BigHocuuw; 3 Pecrybuikoio Birmopycs ta Moso-
BOIO — MparMaTUy4Hi BiIHOCWHU; 3 MPOBITHUME JiepskaBamu A3zil, bausbpkoro Cxomy,
Adpuxu Ta IliBgeHHol AMepuKy — B3a€MOBHTIHE €eKOHOMIYHE CIIBPOOITHUIITBO);

'Y Crparerii namionanbtoi 6esnexu CIIA (2017 p.) sasnaueno: «IIporsirom 70 pokis Criosnyuesi
Itatu poTpUMyBaJIMCsA cTpaTerii, mo OasyBajacs Ha I€PEKOHAHHI, 1[0 KEPIBHUITBO CTabilIbHOIO
MiKHAapOIHOI0 €KOHOMIYHOIO CHCTEMOIO, SIKa 3aCHOBAaHA HAa aMEPUKAHCbKUX ITPUHIINIIAX B3A€EMHOCTI,
BIJIBHOMY PMHKY 1 BUIBbHII TOpriBji, Bianosizae HammM inrepecam y cdepi eKoHOMiKM Ta OGe3neku.
[Tpamooun 3 Hammmu coosHukamu Ta napraepamu, Crosyueni Iltati odosman cTBOpeHi rpynu
(hiHaHCOBUX yCTAaHOB Ta iHMNX €KOHOMIUYHUX (POPYMiB, SIKi BCTAHOBWJIM CIIpaBeIJWBI MpaBUIA i
no0yyBajii IHCTPYMEHTH ISt cTabisizallii MisKHapOHOI eKOHOMIKK i yCyHEHHs npobJieM, sIKi Cripu-
YUHUJIN /1B CBiTOBI BifiHW. 1l ekoHOMIYHA cmcTeMa IIPOJOBXKYE CAYKUTU HAIIUM iHTepecaM, aje
ii moTpibHO pepopmyBaTH, MOG AOMOMOITH AMEPUKAHCHKUM IPAIIBHUKAM TIPOLBITATH, 3aXUCTUTH
Hari iHHOBAIlil Ta BifoOpakaTy MPUHIIUIIY, HA SIKUX 111 cucteMa OyJia 3acHoBaHa» [59)].

Crpaterig HaiioHanbHoi Gesnexku Yipainu (1. 6) Takox mnepenbadac <IIPOAOBKEHHS ... aKTUBHOTO
BUKOPHCTAHHS TEPErOBOPHMX (opMaTiB Ta KoHcomiaalii MiskHapogHoro Tucky Ha Pociiicbky Dejte-
paniio AK rapanTii HeZOIyIeHHs eckajianii KoHduikty 3 60oky Pocii, 3MEHIIEHHsT HAIIPyTH Ta TPH-
nunenns Pociiiceroio Dezpepartiieio 36poiiHoi arpecii».

Hanpukaan, Taiwan Relations Act sig 1979 p. neknapye, mo CIIA O6yayTh posrispaTi Oyab-siki
3YCHJLIA OO0 BU3HAUEHHS MalibyTHboro TailBaHIo IHIMMMU clI0coOaMU, KpiM MUPHUX, Y TOMY YUCJIi
IIIXoM GOMKOTY un embapro, sIK 3arpo3y Mupy Ta Oesmell B 3axifHiii yactuni Tuxoro okeany Ta
cepiiosHe 3anenokoeHHs Crionydennx Itaris [99]. Takum unnoM, CIITA He o6iusan saxumaty Taii-
BaHb (CpUsATH 3a0€3MEeYeHHI0 HOro eKOHOMIUHOI Oesrexn), ate gaBaiu 3posymitu KHP, 1o MoxyTh
3pobutn 1e.

o

w
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— aHaJli3 6araTOCTOPOHHIX 1/ab0 ABOCTOPOHHIX YroJ, a TaKOK HalliOHAJbHOIO
3aKOHO/IABCTBA Ha TIPeIMET BUSBJEHHS HOPM, SKi JOMYyCKAIOTh YYacCTh YKa3aHUX
cy0’exTiB y Tporieci 3abe3neueHHsT eKOHOMIYHOI Oe3IeKH JepsKaBu.

Bucnoexu. IIpo6iemarrika HallioHaIbHOI Oe3IeKH i 11
6esrekn yBiliaa y HayKoBuil 06ir y XX cT., X04a MUTaHHs Ge3MeKN PO3TJIsIAINCsT
e aHTUIHUME (dinocodamu. 3aneKHO BiJl METH €KOHOMIYHOI MOJITUKA (HAIPUK-
JIaJl, 3aXUCT eKOHOMIYHOTO J06pOOYTY OKPEMHUX BEpPCT HaceJeHHs ab0 CyCIiibCTBa
i IepskaBy B IIJIOMY) KOHKPETHHUX ICTOPUYHMX TIEPiOAiB, MAacIITaGHOCTI BTPYYaHHS
Jlep:KaBW B €KOHOMIUYHI BiJ[HOCMHH, a TAaKOK IHCTPYMEHTIB i MeXaHi3MiB, 1110 BOHA
BUKOPHCTOBYBAJIA /IJIS 1TOTO, MOKHA PO3PI3HATH KibKa eTaniB y (hopMyBaHHI KOH-
eIl €eKOHOMIYHOI Oe31eKH JIePKaBH.

Y cydacHux ymoBax 6e3 6e3MevYHOro Ta cTabiJIbHOrO MOJITUYHOTO i COIaTbHOTO
CepeloBUIINA BaKKO JOCATHYTH €KOHOMIYHOro 3pocranus. HamioHanbHa Gesmexa
BUCTYTIA€ 0OOB’SIBKOBOIO MIEPETYMOBOIO €EKOHOMIYHOTO PO3BUTKY, TOJi SIK €KOHOMIiU-
HUIl PO3BUTOK CYTTEBO CIIPUSIE 3aXUCTY HAI[IOHAIBHOI Ge3reku. TakuM YnHOM, BOHU
€, Tak OM MOBUTH, ABOMAa OOKaMU OJ[HI€l Memai.

Jluist 3a6e3medyeHHsT eKOHOMIYHOI Ge3IeKH, a OTsKe 1 HalliloHAJIbHOI Ge3IeKH, aep-
JKaBi CJTi/l 30cepeIMTUCS Ha 3aXUCTI BCiX BU/IB 3HAYHUX 3aTPO3, PU3UKIB Ta BUKJIUKIB.
Vkpaina 1moBuHHa OyTU AysKe MUILHOIO He TLAbKU 0 IHIMIEHTIB, SKi BUXOAATH 32
MeJKi OYiKyBaHD i MAtOTh CEPHO3HI HACTIIKH, ajle i 3amobiraTi 3arposam, 1o MoB’si-
3aHi 3 TIOTEHIIIHHUMU PUXOBAHUMU KOH(JIIKTaMU.

Ha cywacHomy eTami po3BUTKY MIKHAPOJHWX €KOHOMIYHWX Bi[HOCMHAX iCHY-
I0Th TI€BHI 0COOJIMBOCTI, SIKi BIUIMBAIOTh HA PO3BUTOK MizKHAPOHOIO TIpaBa, a OTKe
HOBUHHI BPaXOBYBAaTUCS Y KOHTEKCTI MUTaHHS IIPO MiKHAPOIHO-TIpaBoBe 3abesrie-
YyeHHsI eKOHOMIuHOI Oesnexu gep:xkas. CydacHe MiKHAPOAHE IIPaBO, SIAPOM SKOIO
€ TPUHIUIINA: CyBEPEHHOI PIBHOCTI; PIBHOMPABHOCTI i CAMOBU3HAYEHHS [IEPKaB;
criBpobiTHUIITBA BiAmosigHo 10 ctaryty OOH; HeBTpy4YaHHs y BHYTPIIlIHI CIIPaBy;
HE3aCTOCYBaHHS CUJIM ab0 3arpo3u CUJIOK0; PO3B’SI3aHHST MiKHAPOIHUX CIIOPIiB MUP-
HUM MIJISIXOM; CyMJIIHHOTO BUKOHAHHSI JlepsKaBaMi 3000B’sI3aHb, MPUAHSATUX HUMHU
BizmosizHo 10 CraTyTy, MOKe GYTH BUKOPUCTAHO JIJISI IPOTHU/IT 3arpo3aM siK 00’€K-
THBHOTO, TaK i Cy6’€KTUBHOTO XapaKTepy.

DyHKIIOHYBaHHST PETIOHAIBHIX €KOHOMIUHUX 00’€HaHb, Hacammepen €Bpo-
neticbkoro Coro3y, /1a€ MiZICTaBU KOHCTATYBATH, 1110 BOHU B IIJIOMY € JIEBUM 1HCTPY-
MEHTOM 3abe3IeueHHs] eKOHOMIYHOI Oe3IeKH sIK JepsKaB-uJIeHiB, Tak i Jep:KaB, sIKi
€ KpaiHaMu-KaHauaTaMu abo Tianucanu yroay mpo Acomiariio 3 €C, Big 3arpo3
30BHIITHBOTO XapaKTepy.

Y mporieci 3amydeHHsT YKpaiHOIO iHIIUX Jep:kaB 10 3abe3meveHHsT CBOET eKo-
HOMIYHOI G€3IeKN aKIeHT He MOBUHEH POOUTHUCS Ha MPUMYIIEHHI KPaiH-COI3HUIb
JOTpUMYBATHUC 1ijieit momitnkn Yrpainu. Cankiiii 3 6oky €C Ta OKpeMux JiepKas
crocoBHO Pocii MaioTh 6yTH 30cepe/yKeHi Ha MUTaHHSIX 3a0e3IeYeHHsT MiKHAPOIHO]
Ta perionanbHoi 6e3nekn. CTIHKICTb i eheKTUBHICTD CAHKINN 3a/esKaTUMe Bifl iX YCBi-
JIOMJIEHOI 3aKOHHOCTI Ta YCBIZIOMJICHHSI PU3SUKY /17151 Mi’KHAPO/IHOTO i perioHaJibHOTO
IIPaBOIIOPSIIIKY.

ISSN 2414-990X. Problems of legality. 2021. Issue 154 25



MPABOBI 3ACAZAVN HALJIOHAJIbHOI BE3IEKU YKPAIHU

Chnucoxk Jsiteparypu

1. Reinert E. S., Reinert S. A. Mercantilism and Economic Development: Schumpeterian Dynam-
ics, Institution Building, and International Benchmarking. OIKOS. 2011. Vol. 10. Ne 1. Pp. 8-37.

2. Classical Trade Protectionism 1815-1914 / Edited by Jean-Pierre Dormois and Pedro Lains.
London and New York, 2017. Routledge. 370 p.

3. Parpiani K. Economic nationalism takes centre stage in the 2020 US election. 2020. URL:
https://www.orfonline.org/expert-speak /economic-nationalism-takes-centre-stage-in-the-2020-us-
election/.

4. McCorriston S., Sheldon I. M. Economic Nationalism: US Trade Policy VS. BREXIT. Ohio
State Business Law Journal. 2019. URL: https://aede.osu.edu/sites/aede/files/publication_files/
McCorristonSheldonEconNationalismMoritzW P.pdf.

5. Jackson J. K. The Exon-Florio National Security Test for Foreign Investment. 2013. URL:
https://fas.org/sgp/crs/natsec/R1L33312.pdf.

6. The National Security Strategy of the United Kingdom. Security in an interdependent world.
URL: https://www.statewatch.org/media/documents/news/2010/oct/uk-national-security-stra-
tegy-2008.pdf.

7. Renewing America’s Advantages. Interim National Security Strategic Guidance, march 2021.
URL: https://www.whitehouse.gov/wp-content/uploads/2021,/03 /NSC-1v2.pdf.

8. The National Security Strategy of the United States, May 2010. URL: https://obamawhite-
house.archives.gov/sites/default/files/rss_viewer/national_security strategy.pdf.

9. Economic Security: Neglected Dimension of National Security? Edited by Sh. R. Ronis. The
National Defense University Press ashington, D.C. 2011. 116 p.

10. Anexcanzpos O. C. Hosa crparerist HanionanbpHoi 6esmexu [loabini — Bigmosigh Ha €Bporei-
CbKi BUKJIMKHU Ta 3arpo3u cborojieHHs.. Cmpameziuni npiopumemu. 2015. Ne 1 (34). C. 130-138.

11. Military and Security Developments Involving the People’s Republic of China 2020. Annual
Report to Congress. A Report to Congress Pursuant to the National Defense Authorization Act
for Fiscal Year 2000, as Amended. URL: https://media.defense.gov/2020/Sep/01,/2002488689/-1/-
1/1/2020-DOD-CHINA-MILITARY-POWER-REPORT-FINAL.PDFE

12. Walker D. M. We the People: Keeping the Economy and the Nation Strong. Economic Security:
Neglected Dimension of National Security? Edited by Sh. R. Ronis. The National Defense University
Press ashington, D.C. 2011.

13. Buzan B., Waver O. & Wilde J. de Security: A New Framework for Analysis. National Bureau
of Economic, “Research Working Paper Series”. 1998. Vol. 93.

14. Beukanos I. C. dxonomuueckas Gesonactocts. Cankr-Ilerepbypr : Bekrop, 2005. 256 c.

15. IMacrepuak-Tapanymenko I. Ekonomiuna i HaifionanbHa Gesnexa aepxasu. Exonomixa Yxpa-
Tu. 1994. Ne 2. C. 51-56.

16. Mipomnunuernko O. B. ExonomiuHa Gesileka sIK CKJIafioBa €KOHOMIYHOI IiICKCTEMH HalliOHAIb-
HoI Gesniekn Ykpainu. Bicnux CXiOnoykpaincokozo nayionanviozo yrisepcumemy im. B. lans. Jlyrancpk,
2010. Ne 12(154). C. 125-132.

17. Boponin €. I. ExoHomiuHa Ge3neka [epsKaBu: CYTHICTh Ta HanpsiMu (opMyBaHHsI. XapKiB :
IIpaso, 2009. 309 c.

18. Bapuaumiii 3. C., Bypkanbiuesa O. C. Ekonomiuna Gesneka Ykpaidu: mpobJaeMu Ta IpiopuTeTn
3MiItHeHH : KoJ. MoHorpadis. Kuis, 2011. 299 c.

19. Jlankis P. M. EkoHoMmiuna Gesriexa JepkaBy B yMOBaX ri00aibHOi KOHKYpeHIlii. JIbBis : lenTtp
€sporu, 2006. 160 c.

20. EkoHoMmiuHa Oe3rieka JepsKaBu: CYyTHICTb Ta HampsiMmu (hOpMyBaHHs : MOHOrpadis / 3a pei.
JI. C. IlleBuenko. Xapkis : [Ipaso, 2009. 309 c.

21. ExonomiuHa 6esrneka YKpaiHu B yMOBax TJobanizalliifHUX BUKJIMKIB : MOHOrpadist / 3a 3ar.
pen. A. A. Mazapaki. Kuis : KHTEY, 2010. 717 c.

22. Toxapcekuii T. B. ComnianbHi actieKTH eKOHOMIUHOI Ge3eKkn YKpaiHu B IIPOIeCi €BPOIHTErpartii :
IC. ... 1-pa ekoHoM. HayK : 21.04.01. KuiB : Hantionanbnwuii in-T cTpareriunnx pocmipkenn, 2021, 422 c.

26 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2021. Bun. 154



Axosiok I. B., Typenko A. FO. EkoHomiuHa 6e3neka YkpaiHu sk nepedymosa 3abe3neqeHHs ii cysepeHimemy

23. Hosikosa O. @. ExoHomiuna Ge3lleka: KOHIENTyallbHe BU3HAYEHHsI Ta MeXaHi3Mu 3abesiie-
yenns : Monorpadis. Jowuerpk : KIH/[ IEIIHAHY, 2006. 408 c.

24. Pexyn 1. 1. IncTuTyuionasbHa 3MiHA HapaurMK €KOHOMIYHOI Gesnekn. IHCTUTYLiOHAIbHMI
BEKTOP eKOHOMIYHOTrO po3BUTKY. Institutional Vector of Economic Development : 36. Hayk. np. MIJIIMY
«KITY». Memitonons : Bug-so KITY, 2016. Bum. 8 (2). C. 57-65.

25. Bapanoscbkuii A. I. Dinancosa Gesneka. Kuis : Menike, 1999. 338 c.

26. Kpacuomokosa 0. B. InnoBauiiina Ge3iiexa HiIIIPUEMCTBA SIK 3al0PyKa KOHKYPEHTOCIIPO-
MOJKHOCTi B yMOBax inrterpaiiii. Ynpasninus posgumxom. 2011. Ne 4(101). C. 177-178.

27. Kupunenko B. 1. IuBectumniiina ckjiazoBa ekoHOMIuHOI Gesniekn : Monorpadis. Kuis : KHEY,
2005. 232 c.

28. Kopuenko A. O., Cxauek JI. M, Xopouiko B. O. Bankiscbka 6Gesneka : miipydHuK / 3a 3ar. pef.
O. B. Xopomka. Kuis : IIBIT «3aapyra», 2014. 185 c.

29. Exonomiuna Gesneka : Had. moci6. / 3a pex. O. M. Jlxxyxi. Kuis : IIpaBosa exnicts, 2010.
367 c.

30. Exonomiuna 6Ge3reka : HaBd. 1moci6. / mix 3ar. pex. 3. C. Bapuamis. Kuis : 3uanns, 2009. 647 c.

31. Kpumranosuuy M. @, Tlymak d. ., @Oaeituyk M. 1., @panuyk B. 1. [lep:kxaBHa nositTika
3a0e31eUeHHST HAIlIOHAIbHOI Ge31IeKN YKPaTHU: OCHOBHI HAIIPSMKH Ta 0COOIMBOCTI 3/1iICHEHHS : MOHO-
rpadis. JIbsiB : Criosiom, 2020. 418 c.

32. Binoycos €. M. Tocnogapchko-npaBoBi 3acobu 3abe3nedeHts €eKOHOMIUHOI Ge3nexn YKpainu :
nuc. ... 1-pa opuf. Hayk : 12.00.04. Xapkis : Ha. topuz. yu-T imeni SpociaaBa Myaporo, 2019. 454 c.

33. Binoycos €. M., dxosiok 1. B. Tlomarrst Ta Buan exoHomiunoi 6Gesnexkun Ykpainu. Hayio-
nanona 6esnexa y Qinocogcoro-npasosomy ouckypci : monorpadis. O. I. Jauinesau, O I1. [3p06aHb,
€. M. Binoycos, 0. 1O. Kanunoseskuii, 1. B. Axosiok. Xapkis, 2019. C. 190-212.

34. Binoyco €. M. 3arpo3u eKOHOMiuHiii Ge3Ielli gepkaBy Ta 3aco0u iX TMOM0MaHHS (€KOHOMI-
Ko-tipaBoBuil actiekt). Hawe npaso. 2013. Ne 13. C. 143—-148.

35. Kupuuenko O. A. IIpobsemu ynpapiiHHS €KOHOMIYHOIO 0€31eK0i0 Cy('e€KTiB IroCIoaapio-
BaHHA : K0oJI. MoHOTpadis. Kuis, 2008. 401 c.

36. Cutnux I. TI. [lepskaBHe yupasiainHs y cdepi HaiioHaibHOT Gesreku (KOHIENTyalbHi Ta
opraHizaiiiiino-mpaBosi 3acaan) : miapysnuk. Kuis : HALY, 2012. 544 c.

37. Korkosebkuii B. P. [/lepskaBHe peryJiroBaHHsI eKOHOMIUHOI Oe3lieku B YKpaiHi @ Juc. ... KaHj.
Hayk 3 fep:x. ymup. : 25.00.02. 3anopix:xs, 2007. 196 c.

38. Auronos B. O. Koncruryuiiino-1mpaBosi 3acaau HalioHaabHOI Oe3nieku YKpainu : MoHorpadis ;
Hayk. pen. 10. C. Hlemmyvenko. Kuis : TAJIKOM, 2017. 576 c.

39. Baucris T. I, Konecuuk B. T, Ilpurynos I1. f., Kapnosa K. B. Konnenryanbni niaxoau mo
BU3HAYEHHsT METO/I0JIOTYHOI (hyHKIIIT 3aKOHOIABYOTO 3abe3MedeHHsT HAIIOHAIBHOI Oe3IeKn YKpaiHu.
3osHiwms. mopeiens: exonomixa, Qinancu, npaso. 2015. Bum. Ne 4 (81). C. 13-26.

40. duayk A. B. DopMmyBaHHS OCHOB HOPMATHBHO-TIPABOBOTO 3abe3MedeHHsT HaI[lOHaJIbHOI
Gesniekn Ykpaiuu. Insecmuyii: npaxmuxa ma docsio. 2016. Ne 20. C. 84—88.

41. bBanimia 0. B. [lep:xaBHUil cyBepeHiTeT i HOoro MeXi B yMOBaX €BPOIENCHKOI iHTeTparii :
aBroped. auc. ... Kaua. opu. Hayk : 12.00.01. Xapkis, 2012. 20 c.

42. EKOHOMIUHMI CyBEPEHITeT [epsKaBU Ta HAIPSIMU HOTO 1PABOBOrO 3abe3leueHHs: / 3a Pell.
O. O. Amypxosa. [lonennk : IOro-Boctok, 2012. 406 c.

43. Kozsoea A. B. Tlosmruueckue MexaHu3Mbl obeciiedeHrsi 0Oe30MACHOCTH TOCYNapcTBa B
9KOHOMMYECKOH cdepe : quc. ... A-pa moaut. Hayk : 23.00.02. Mocksa, 2009.

44. Kleinherenbrink A., Tuinen S. van. The Repoliticized State: Political Ecology versus Economic
Sovereignty. Hagen Scholzel. Latour and the State. Baden Baden: Nomos Verlag. 2019. Pp. 29-54.

45. CrpeabtukoB K. A. TIpaBoBbie acniektbl 0GecIieueHus 9KOHOMUYECKON Oe30MaCHOCTH COBpE-
MEHHOTO POCCUIICKOTO roCyIapcTBa : auc. ... Kaug. iopua. nayk : 12.00.01. Huwxuuit Hosropon, 2004.
167 c.

46. Steinbock D. U.S.-China Trade War and Its Global Impacts. China Quarterly of International
Strategic Studies. 2018. Vol. 4, No. 4. Pp. 515-542. doi: https://doi.org/10.1142,/S2377740018500318.

ISSN 2414-990X. Problems of legality. 2021. Issue 154 27



MPABOBI 3ACAZAVN HALJIOHAJIbHOI BE3IEKU YKPAIHU

47. Bollen J., Rojas-Romagosa H. Trade Wars: Economic impacts of US tariff increases and retal-
iations. An international perspective. 2018. URL: https://www.cpb.nl/sites/default/files/omnidown-
load/CPB-Background-Document-November2018-Trade-Wars-update.pdf.

48. Crpareris HamioHasipHoi Oe3rexkn Ykpainm: Besmeka jmoamnu — 6Gesrneka Kpainm @ YKas
Ipesunenta Yxkpainn Bixm 14.09.2020 p. Ne 392,/2020. URL: https://www.president.gov.ua/docu-
ments/3922020-35037 (mata 3Bepuenns: 25.06.2021).

49. JKoHOMMYECKas U HalMOHaJbHas (Ge30macHOCTh : yuyeOHuk / nox pen. E. A. OueliHukosa.
Mocksa : Usn-Bo «IDk3amen», 2005. 768 c.

50. Huxnwnk H. C. Hanponambhast 6e30TacHOCTD: KOHIEITYaIbHBIE OCHOBAHUS 1 (DEHOMEHOJIOTH-
Jeckas XapakTeprucTuka. Medwcdynapoonoe coobuecmeo u enobaiusayus yepo3 besonacuocmu : co. Hayd.
HOKJL : B 2 u, Y. 1. VicTopuyeckue, TEOPETUUECKUE U MIPABOBbIE aCHEKThl TIPOTUBOAEHCTBUS yIpo3aM
HaIMOHAIBbHON 6esonacHoctn / oTB. pen. B. B. Ipoxorosa, B. H. Kosanes, E. A. Makaposa; Hosl'Y
uM. dpocnasa Mynporo. B. Hosropox, 2008. C. 69-88.

51. U.S. Department of the Treasury, “The Committee on Foreign Investment in the United
States”, accessed November 22, 2020. URL: https://home.treasury.gov/policy-issues/international /
the-committee-on-foreign-investment-in-the-united-states-cfius.

52. Lorber E. B. Securing America’s Interests: A New Era of Economic Power. Foundation
for Defense of Democracies. 2017. URL: https://www.fdd.org/analysis/monographs/2017/02/03/
securing-american-interests-a-new-era-of-economic-power.

53. Kremer-Matyskevi¢ 1., Cernius G. Country’s Economic Security Concept: Theoreti-
cal Insights. Pp. 78-98. URL: https://repository.mruni.eu/bitstream/handle/007/16031/WOE_
Kremer-Maty%c5%alkevi%c4%8d.pdf?sequence=1&isAllowed=y.

54. Makstutis A. Security Cooperation: the views of Lithuania. In Tendecy of National Security in
the Baltic Sea Region : monograph. Vilnius. 2006. Pp. 179-192.

55. Imutpuit HaTamyxa: 9KOHOMHKY CTTACYT METarpoeKThl, Kak «Bosbinoe crpoutenbectBos. URL:
https://vesti.ua/politika/dmitrij-nataluha-ekonomiku-spasut-megaproekty-kak-bolshoe-stroitelstvo
(mara 3BepHenHst: 15.07.2021).

56. [Ipo my6JrivyHi 3aKymiBIi 111010 CTBOPEHHS MEPEAYMOB JIJIsl CTAJIOT0 PO3BUTKY Ta MOJEPHi3allii
BITYUM3HSIHOI IIPOMUCJIOBOCTI : IPOEKT 3aKOHY 1IPO BHECEHHsT 3MiH 10 3akony Ykpainu. URL: https://
wi.cl.rada.gov.ua/pls/zweb2/webprocd 1?pf3511=69275 (nara ssepuenns: 15.07.2021).

57. White Paper on German Security Policy and the Future of the Bundeswehr 2016. URL:
https://issat.dcaf.ch/download /111704,/2027268,/2016%20W hite%20Paper.pdf.

58. OpJoa A. B. DBoJmowust IIOHATHS «IKOHOMUYECKas OezonacHocTb». Hayunvie 6edomocmu Beal'y.
Cep. Ucmopus. Honumonozus. Ixonomuxa. Ungopmamuxa. 2012. Ne 19(138). Bem. 24/1. C. 93-97.

59. National Security Strategy of the United States of America, December 2017. URL: https://
trumpwhitehouse.archives.gov/wp-content/uploads/2017 /12 /NSS-Final-12-18-2017-0905.pdf.

60. National Security Strategy, February 2015. URL: https://obamawhitehouse.archives.gov/
sites/default/files/docs/2015 national security strategy 2.pdf.

61. National Security Strategy, March 2006. URL: https://georgewbush-whitehouse.archives.
gov/nsc/nss/2006/.

62. National Security Strategy of the United States of America, September 2002. URL:
https://2009-2017 state.gov/documents/organization/63562.pdf.

63. A National Security Strategy for a New Century, December 1999. URL: https://clintonwhite-
house4.archives.gov/media/pdf/nssr-1299.pdf.

64. Du Mont M. K. Incorporating risk into national security planning. 2019. URL: https://
www.atlanticcouncil.org/content-series/strategy-consortium/incorporating-risk-into-national-securi-
ty-planning/.

65. Structural forces: Economics. Global trends 2040. A more contested world. URL: https://www.
dni.gov/index.php/gt2040-home/gt2040-structural-forces/economics.

66. Government has approved a draft Economic Security Strategy of Ukraine for the period
up to 2025. URL: https://www.kmu.gov.ua/en/news/uryad-shvaliv-proekt-strategiyi-ekonomichnoyi-
bezpeki-ukrayini-na-period-do-2025-roku.

28 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2021. Bun. 154



Axosiok I. B., Typenko A. FO. EkoHomiuHa 6e3neka YkpaiHu sk nepedymosa 3abe3neqeHHs ii cysepeHimemy

67. Du Mont M. K. Elements of National Security Strategy. 2019. URL: https://www.atlantic-
council.org/content-series/strategy-consortium/elements-of-national-security-strategy /.

68. Marcella G., Fought S. O. Teaching Strategy in the 21st Century. joint Force Quarterly. 2009.
Issue 52. P. 56—60.

69. Murray W., Grimsley M. Introduction: On Strategy. In The Making of Strategy: Rulers, States
and War, ed. Williamson Murray, Macgregor Knox, and Alvin Bernstein. New York : Cambridge
University Press. 1994.

70. IIpaBkuna V. H. [IpaBoBbie cTpaTernn Kak UCTOYHUK PA3BUTHSI COBPEMEHHOTO MPaBa : JIUC. ...
kaua. fopun. Hayk @ 12.00.01. MockBa : MockoBckuii ynuBepcuter MuHUCTEpPCTBA BHYTPEHHUX €]
Poccuiickoit Meneparun umenn B. S1. Kukors, 2016.

71. Boroff A., Calhoun B. The Next National Security Strategy: A Way Forward to Counter a
Resurgent China. 2020. URL: https://thestrategybridge.org/the-bridge/2020,/8/18 /the-next-nation-
al-security-strategy-a-way-forward-to-counter-a-resurgent-china.

72. Bepuasiok I. M. Koncruryriiiino-npaBoBuii craTyc Ta MeXaHi3MU peasisallii CTpaTeTiYHUX
(mporpaMHuX) aKTiB : aBToped. auc. ... 1-pa fopun. Hayk : 12.00.02. ¥xropon, 2017. 39 c.

73. Xapuerko H. II. Buan cTpaTerivHMX MPaBOBUX aKTiB: 3araJbHOTEOPETUYHI acmekTu. Axmy-
anvii npobaemu depacasu i npasa. 2020. Ne 87. C. 48-51.

74. Getman A. P, Yakoviyk I. V. National security strategy of Ukraine: history of belated reforms.
IIpobaemu saxonnocmi. 2019. Bun. 147. C. 8—22. doi: https://doi.org/10.21564,/2414-990x.147.186338.

75. Tlpo martioHasnbHy Gesneky Ykpainu : 3akoH Ykpaiuu Bim 21 depsust 2018 p. Ne 2469-VIII.
Bidomocmi Bepxoenoi Padu. 2018. Ne 31. Cr. 241.

76. Konueniisi 3abe3neueHHst HallioHanbHOI Oe3neku y (piHaHCOBiH cdepi : cXBaleHO PO3NOpPS-
mxennsm Kabinery MinictpiB Ykpainu Bix 15 ceprins 2012 p. Ne 569-p. URL: http://zakon2.rada.gov.
ua/laws/show/569-2012-%D1%80 (nara 3Bepuenns: 25.06.2021).

77. TocymapcTBeHHast CTpaTerusi SKOHOMUYeckoii 6ezonacHoctn Poccuiickoit Meneparum : 0x1o6p.
Vxazom Ipesugenta PD ot 29 ampens 1996 1. Ne 608. URL: http://www.scrf.gov.ru/documents/23.
html (zara sBepHenus: 25.06.2021).

78. Kosnynaes B. A. @opmupoBaHue KOHIENIMKM HAIIMOHAJIbHON 9KOHOMUYECKOU (e30acHOCTH
B 3apyOeKHBIX CTpaHax. Benopycckas sKOHOMUKA: aHALU3, NPOZHO3, Pezyauposanue. IKOHOMUUCCKUL
Oroanemensy HUIU Munsxonomuxu PB. Munck, 2002. Ne 12. C. 2-9.

79. Konueniiist ekonomiuHoi 6e3nexkn Ykpainu. IHCTUTYT eKOHOMIKM Ta TPOTHO3YBaHH; KEPIBHUK
mpoekty B. M. Teers. Kuis : Jloroc, 1996. 56 c.

80. Ckpuba H. H., Ckpuba A. C. Crpaterusi obecriedeHusi 9KOHOMUUECKON Gesomacuoctu Pec-
nybsmukn Bemapych B ycioBusix rinobanusaiuu. Berapyce 6 cospemennom mupe : Te3UCHI TOKIAIOB
V MexayHap. Hayd. kou®., nocssur. 85-seruto Bemopyc. roc. yu-ta (r. Musnck, 3 wos6. 2006 r.) /
penxout. : A. B. Illapano u ap. Munck : BI'Y, 2007. C. 182—-184.

81.Neu C. R, Wolf Ch. Jr. (1994). The Economic Dimensions of National Security. National
Defense Research Division. RAND, 1994. 156 p.

82. ITocosa T. B. MexanisM (pyHKIIOHYBaHHS COLIaJbHOI CKJIaZ0BOI €KOHOMIYHOI Ge3IeKu :
aBroped. [ucC. ... KaHa. eKoH. Hayk. Kuis, 2008. 19 c.

83. Europa. “What Future for Europe?”. European Union. Retrieved on February, 2009. URL:
http://europa.eu/abc/12lessons/lesson_12/index_en.htm.

84. Muratova Sh. Analysis of economic security and internal market protection practices in Euro-
pean Union. Sciences of Europe. 2020. Ne 47. Pp. 24-28.

85. Declaration on the principles of international law friendly relations and cooperation among
states in accordance with the Charter of the United Nations. URL: https://www.un.org/ruleoflaw/
files/3dda1f104.pdf.

86. Axosiok 1. B. IlpaBoBi ocnoBu inrterpamii go €C: 3arajbHOTEOPETUYHUN aHATI3
monorpadis. Xapxkis : [Ipaso, 2013. 760 c.

87. The Recovery and Resilience Facility. URL: https://ec.europa.eu/info/business-econo-
my-euro/recovery-coronavirus/recovery-and-resilience-facility en.

ISSN 2414-990X. Problems of legality. 2021. Issue 154 29



MPABOBI 3ACAZAVN HALJIOHAJIbHOI BE3IEKU YKPAIHU

88. /lepxaBHUII CyBepeHiTET B yMOBaX €BpoIleiicbKoi iHTerpaiii : Monorpadis / 3a 3ar. pei.
10. II. butsaka, 1. B. fxosoka. Kuis, 2013. 336 c.

89. JlepskaBHMI CyBepeHITET: TEOPETUKO-NIPaBOBi pobseMu : Monorpadist / 3a pen. 0. I1. Butska,
1. B. Axosioka. Xapxkis : IIpao, 2010. 272 c.

90. Bytyak Y., Yakovyuk I., Tragniuk O., Komarova T., Shestopal S. The State Sovereignty and
Sovereign Rights: The Correlation Problem. Man In India. 2017. Ne 97. Pp. 577—-588.

91. Yakoviyk 1. V., Shestopal S. S., Baranov P. P, Blokhina N. A. State sovereignty and sovereign
rigts: EU and national sovereignty. Opcion. 2019. Ne 34 (87-2). Pp. 376-385.

92. Executive Order — Blocking Property of Certain Persons Contributing to the Situation in
Ukraine. URL: https://obamawhitehouse.archives.gov/the-press-office/2014,/03 /06 /executive-or-
der-blocking-property-certain-persons-contributing-situation.

93. Council Decision 2014/145/CFSP of 17 March 2014 concerning restrictive measures in
respect of actions undermining or threatening the territorial integrity, sovereignty and independence
of Ukraine. Official Journal of the European Union. 17 March 2014. L. 78/16.

94. Directive 2003/55/EC of the European Parliament and of the Council of 26 June 2003 con-
cerning common rules for the internal market in natural gas and repealing Directive 98/30/EC. Qf
2003 L 176. P. 57.

95. Directive 2009/73/EC of the European Parliament and of the Council of 13 July 2009 con-
cerning common rules for the internal market in natural gas and repealing Directive 2003/55/EC. QJ
2009 L 211. P. 94.

96. General Court of the European Union. Press Release n° 107/19.Luxembourg, 10 September
2019. Judgment in Case T-883/16 Poland v Commission. URL: https://curia.europa.eu/jcms/upload/
docs/application/pdf/2019-09/cp190107en.pdf.

97. Protecting Europe’s Energy Security Act of 2019. URL: https://www.congress.gov/
bill/116th-congress/house-bill /3206.

98. An Act to authorize appropriations for fiscal year 2021 for military activities of the Depart-
ment of Defense, for military construction, and for defense activities of the Department of Energy, to
prescribe military personnel strengths for such fiscal year, and for other purposes. URL: https://www.
congress.gov/bill /116th-congress/house-bill /6395 /text.

99. Taiwan Relations Act (Public Law 96-8, 22 U.S.C. 3301 et seq.) January 1, 1979. URL:
https://www.ait.org.tw/our-relationship/policy-history /key-u-s-foreign-policy-documents-region/
taiwan-relations-act/.

100. ApxiTeKTypa €BpOIEiChKOI Ge3NneKu: iCTOpisi CTAaHOBJIEHHST I PO3BUTKY : MOHorpadist : y 2 d.
/ A. I1. Terbman, 1. B. dkoBwok, [I. C. Boituyk Ta iH. ; 3a Hayk. pen. A. II. Terbmana, 1. B. fkoBioka.
Xapkis : IIpaso, 2020. Y. 1: Big laBaboro Pumy no [Ipyroi cBitooi Biiinu. 180 c.

101. Baun M. J. An Imperfect Union: The Maastricht Treaty and the New Politics of European
Integration. Boulder, Colorado: Westview Press, Inc. 1996.

102. Moravcsik A. The Choice for Europe: Social Purpose and State Power from Messina to Maas-
tricht. Ithaca: Cornell University Press. 1998.

103. Pryor J. M. State Preferences and Institution Evolution: From Security to Economic Inter-
ests: thesis submitted in partial satisfaction of the requirements for the degree of master of arts in
International Affairs at California State University, Sacramento. 2005. 142 p.

References

1. Reinert, E.S., Reinert, S.A. (2011). Mercantilism and Economic Development: Schumpeterian
Dynamics, Institution Building, and International Benchmarking. OIKOS. Vol. 10, 1, 8-37.

2. Dormois, J.-P, Lains, P. (Eds.). (2017). Classical Trade Protectionism 1815-1914. London
and New York.

3. Parpiani, K. (2020). Economic nationalism takes centre stage in the 2020 US election. URL:
https://www.orfonline.org/expert-speak /economic-nationalism-takes-centre-stage-in-the-2020-us-
election/.

30 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2021. Bun. 154



Axosiok I. B., Typenko A. FO. EkoHomiuHa 6e3neka YkpaiHu sk nepedymosa 3abe3neqeHHs ii cysepeHimemy

4. McCorriston, S., Sheldon, .M. (2019). Economic Nationalism: US Trade Policy VS. BREXIT.
Ohio State Business Law Journal. URL: https://aede.osu.edu/sites/aede/files/publication_files/
McCorristonSheldonEconNationalismMoritzW P.pdf.

5. Jackson, J.K. (2013). The Exon-Florio National Security Test for Foreign Investment. URL:
https://fas.org/sgp/crs/natsec/R1L33312.pdf.

6. The National Security Strategy of the United Kingdom. Security in an interdependent
world. URL: https://www.statewatch.org/media/documents/news,/2010/oct/uk-national-security-
strategy-2008.pdf.

7. Renewing America’s Advantages. Interim National Security Strategic Guidance, march 2021.
URL: https://www.whitehouse.gov/wp-content/uploads/2021,/03/NSC-1v2.pdf.

8. The National Security Strategy of the United States, May 2010. URL: https://obamawhitehouse.
archives.gov/sites/default/files/rss_viewer/national security strategy.pdf.

9. Ronis, Sh.R. (2011). Economic Security: Neglected Dimension of National Security? The
National Defense University Press ashington, D.C.

10. Aleksandrov, O.S. (2015). Nova stratehiia natsionalnoi bezpeky Polshchi — vidpovid na
yevropeiski vyklyky ta zahrozy sohodennia. Stratehichni priorytety, 1 (34), 130—138 [in Ukrainian].

11. Military and Security Developments Involving the People’s Republic of China 2020. Annual
Report to Congress. A Report to Congress Pursuant to the National Defense Authorization Act
for Fiscal Year 2000, as Amended. URL: https://media.defense.gov/2020/Sep,/01,/2002488689/-1/-
1/1/2020-DOD-CHINA-MILITARY-POWER-REPORT-FINAL.PDE

12. Walker, D.M. (2011). We the People: Keeping the Economy and the Nation Strong. Economic
Security: Neglected Dimension of National Security? Sh. R. Ronis (Ed.). The National Defense
University Press ashington, D.C.

13. Buzan, B., Weever, O. & Wilde, J. de (1998). Security: A New Framework for Analysis. National
Bureau of Economic, “Research Working Paper Series”, vol. 93.

14. Vechkanov, G.S. (2005). Economic security. St. Petersburg: Vector [in Russian].

15. Pasternak-Taranushenko, H. (1994). Ekonomichna i natsionalna bezpeka derzhavy. Ekonomika
Ukrainy, 2, 51-56 [in Ukrainian].

16. Miroshnychenko, O.B. (2010). Ekonomichna bezpeka yak skladova ekonomichnoi pidcyctemy
natsionalnoi bezpeky Ukpainy. Visnyk Skhidnoukrainskoho natsionalnoho universytetu imeni Volodymyra
Dalia, 12(154), 125—132 [in Ukrainian].

17. Borodin, Ye.I. (2009). Ekonomichna bezpeka derzhavy: sutnist ta napriamy formuvannia.
Kharkiv: Pravo [in Ukrainian].

18. Varnalii, Z.S., Burkaltseva, O.S. (2011). Ekonomichna bezpeka Ukrainy: problemy ta priory-
tety zmitsnennia. Kyiv [in Ukrainian].

19. Datskiv, R.M. (2006). Ekonomichna bezpeka derzhavy v umovakh hlobalnoi konkurentsii.
Lviv: Tsentr Yevropy [in Ukrainian].

20. Shevchenko, L.S. (Ed.). (2009). Ekonomichna bezpeka derzhavy: sutnist ta napriamy formu-
vannia. Kharkiv: Pravo [in Ukrainian].

21. Mazaraki, A.A. (Ed.). (2010). Ekonomichna bezpeka Ukrainy v umovakh hlobalizatsiinykh
vyklykiv. Kyiv: KNTEU [in Ukrainian].

22. Tokarskyi, T.B. (2021). Sotsialni aspekty ekonomichnoi bezpeky Ukrainy v protsesi
yevrointehratsii. Doctor’s thesis. Kyiv: Natsionalnyi in.-t stratehichnykh doslidzhen [in Ukrainian].

23. Novikova, O.F. (2006). Ekonomichna bezpeka: kontseptualne vyznachennia ta mekhanizmy
zabezpechennia. Donetsk: KIND IEPNANU [in Ukrainian].

24. Rekun, L. (2016). Instytutsionalna zmina paradyhmy ekonomichnoi bezpeky. Instytutsionalnyi
vektor ekonomichnoho rozvytku. Institutional Vector of Economic Development: zbirnyk naukovykh
prats MIDMU “KPU”, issue 8 (2), 57—65. Melitopol: Vyd-vo KPU [in Ukrainian].

25. Baranovskyi, A.I. (1999). Finansova bezpeka. Kyiv: Feniks [in Ukrainian].

26. Krasnoshchokova, Yu.V. (2011). Innovatsiina bezpeka pidpryiemstva yak zaporuka
konkurentospromozhnosti v umovakh intehratsii. Upravlinnia rozoytkom, 4(101), 1777—178 [in Ukrainian].

ISSN 2414-990X. Problems of legality. 2021. Issue 154 31



MPABOBI 3ACAZAVN HALJIOHAJIbHOI BE3IEKU YKPAIHU

27. Kyrylenko, V.I. (2005). Investytsiina skladova ekonomichnoi bezpeky. Kyiv: KNEU [in
Ukrainian].

28. Korchenko, A.O., Skachek, L.M, Khoroshko, V.O. (2014). Bankivska bezpeka. O. V. Khoroshko
(Ed.). Kyiv: PVP “Zadruha” [in Ukrainian].

29. Dzhuzha, O.M. (Ed.). (2010). Ekonomichna bezpeka. Kyiv: Pravova yednist [in Ukrainian].

30. Varnalii, Z.S. (2009). Ekonomichna bezpeka. Kyiv: Znannia [in Ukrainian].

31. Kryshtanovych, M.F, Pushak, Ya.Ya. Fleichuk, M.I,, Franchuk, V.I. (2020). Derzhavna
polityka zabezpechennia natsionalnoi bezpeky Ukrainy: osnovni napriamky ta osoblyvosti zdiisnennia.
Lviv: Spolom [in Ukrainian].

32. Bilousov, Ye.M. (2019). Hospodarsko-pravovi zasoby zabezpechennia ekonomichnoi bezpeky
Ukrainy. Doctor’s thesis. Kharkiv: Nats. yuryd. un-t imeni Yaroslava Mudroho [in Ukrainian].

33. Bilousov, Ye.M., Yakoviuk, I.V. (2019). Poniattia ta vydy ekonomichnoi bezpeky Ukrainy.
Natsionalna bezpeka u filosofsko-pravovomu dyskursi. O. H. Danilian, O. P. Dzoban, Ye. M. Bilousov,
Yu. Yu. Kalynovskyi, I. V. Yakoviuk. Kharkiv, 790—272 [in Ukrainian].

34. Bilousov, Ye.M. (2013). Zahrozy ekonomichnii bezpetsi derzhavy ta zasoby yikh podolannia
(ekonomiko-pravovyi aspekt). Nashe pravo, 13, 143—148 [in Ukrainian].

35. Kyrychenko, O.A. (2008). Problemy upravlinnia ekonomichnoiu bezpekoiu sub’iektiv
hospodariuvannia. Kyiv [in Ukrainian].

36. Sytnyk, H.P. (2012). Derzhavne upravlinnia u sferi natsionalnoi bezpeky (kontseptualni ta
orhanizatsiino-pravovi zasady). Kyiv: NADU [in Ukrainian].

37. Kotkovskyi, V.R. (2007). Derzhavne rehuliuvannia ekonomichnoi bezpeky v Ukraini. Candi-
date’s thesis. Zaporizhzhia [in Ukrainian].

38. Antonov, V.O. (2017). Konstytutsiino-pravovi zasady natsionalnoi bezpeky Ukrainy. Yu. S.
Shemshuchenko (Ed.). Kyiv: TALKOM [in Ukrainian].

39. Blystiv, T.I., Kolesnyk, V.T.,, Pryhunov, P.Ya., Karpova, K.V. (2015). Kontseptualni pidkhody
do vyznachennia metodolohichnoi funktsii zakonodavchoho zabezpechennia natsionalnoi bezpeky
Ukrainy. Zoonishnia torhivlia: ekonomika, finansy, pravo, 4 (81), 13—26 [in Ukrainian].

40. Yanchuk, A.V. (2016). Formuvannia osnov normatyvno-pravovoho zabezpechennia natsionalnoi
bezpeky Ukrainy. Investytsii: praktyka ta dosvid, 20, 84—88 [in Ukrainian].

41. Baidin, Yu.V. (2012). Derzhavnyi suverenitet i yoho mezhi v umovakh yevropeiskoi intehratsii.
Extended abstract of candidate’s thesis. Kharkiv [in Ukrainian].

42. Ashurkov, O.0. (Ed.). (2012). Ekonomichnyi suverenitet derzhavy ta napriamy yoho
pravovoho zabezpechennia. Donetsk: Yuho-Vostok [in Ukrainian].

43. Kozlova, A.V. (2009). Political mechanisms for ensuring the security of the state in the eco-
nomic sphere. Doctor’s thesis. Moscow [in Russian].

44. Kleinherenbrink, A., Tuinen, S. van. (2019). The Repoliticized State: Political Ecology versus
Economic Sovereignty. Hagen Schélzel. Latour and the State. Baden Baden: Nomos Verlag, 29—-54.

45. Strelnikov, K.A. (2004). Legal aspects of ensuring the economic security of the modern Russian
state. Candidate’s thesis. Nizhny Novgorod [in Russian].

46. Steinbock, D. (2018). U.S.-China Trade War and Its Global Impacts. China Quarterly of
International Strategic Studies, vol. 4, No. 4, 515—542. doi: https://doi.org/10.1142/S2377740018500318.

47. Bollen, J., Rojas-Romagosa, H. (2018). Trade Wars: Economic impacts of US tariff increases
and retaliations. An international perspective. URL: https://www.cpb.nl/sites/default/files/
omnidownload/CPB-Background-Document-November2018-Trade-Wars-update.pdf.

48. Stratehiia natsionalnoi bezpeky Ukrainy: Bezpeka liudyny — bezpeka krainy. Zatverdzheno
Ukazom Prezydenta Ukrainy vid 14 veresnia 2020 r. Ne 392,/2020. URL: https://www.president.gov.
ua/documents,/3922020-35037.

49. Oleinikov, E.A. (Ed.) (2005). Economic and National Security. Moscow: Exam Publishing
House [in Russian].

50. Nizhnik, N.S. (2008). National security: conceptual foundations and phenomenological char-
acteristics. The international community and the globalization of security threats: scientific. dock.

32 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2021. Bun. 154



Axosiok I. B., Typenko A. FO. EkoHomiuHa 6e3neka YkpaiHu sk nepedymosa 3abe3neqeHHs ii cysepeHimemy

At 2 parts. Part 1: Historical, theoretical and legal aspects of countering threats to national secu-
rity. V. V. Grokhotov, B. N. Kovalev, E. A. Makarova (Eds.); NovSU named after Yaroslav the Wise.
V. Novgorod, 69-88 [in Russian].

51. U.S. Department of the Treasury, “The Committee on Foreign Investment in the United
States”, accessed November 22, 2020. URL: https://home.treasury.gov/policy-issues/international /
the-committee-on-foreign-investment-in-the-united-states-cfius.

52. Lorber, E.B. (2017). Securing America’s Interests: A New Era of Economic Power. Foundation
for Defense of Democracies. URL: https://www.fdd.org/analysis/monographs/2017,/02/03/securing-
american-interests-a-new-era-of-economic-power.

53. Kremer-Matyskevi¢, 1., Cernius, G. Country’s Economic Security Concept: Theoretical
Insights. URL: https://repository.mruni.eu/bitstream/handle/007,/16031/WOE_Kremer-Maty%c5%
alkevi%c4d%8d.pdf?sequence=1&isAllowed=y.

54. Makstutis, A. (2006). Security Cooperation: the views of Lithuania. In Tendecy of National
Security in the Baltic Sea Region. Vilnius.

55. Dmitry Natalukha: megaprojects will save the economy, like Big Construction. URL: https://
vesti.ua/politika/dmitrij-nataluha-ekonomiku-spasut-megaproekty-kak-bolshoe-stroitelstvo.

56. Pro publichni zakupivli» shchodo stvorennia peredumov dlia staloho rozvytku ta modernizat-
sii vitchyznianoi promyslovosti: proekt Zakonu pro vnesennia zmin do Zakonu Ukrainy. URL: https://
wl.cl.rada.gov.ua/pls/zweb2/webprocd 1?pf3511=69275.

57. White Paper on German Security Policy and the Future of the Bundeswehr (2016). URL:
https://issat.dcaf.ch/download /111704/2027268 /2016%20White%20Paper.pdf.

58. Orlova, A.V. (2012). The evolution of the concept of «Economic security». Scientific state-
ments of BelSU. Ser. History. Political science. Economics. Computer science, 19(138), 93-97.

59. National Security Strategy of the United States of America, December 2017. URL: https://
trumpwhitehouse.archives.gov/wp-content/uploads/2017,/12/NSS-Final-12-18-2017-0905.pdf.

60. National Security Strategy, February 2015. URL: https://obamawhitehouse.archives.gov/
sites/default/files/docs/2015 national security strategy 2.pdf.

61. National Security Strategy, March 2006. URL: https://georgewbush-whitehouse.archives.
gov/nsc/nss/2006/.

62. National Security Strategy of the United States of America, September 2002. URL:
https://2009-2017 state.gov/documents/organization /63562.pdf.

63. A National Security Strategy for a New Century, December 1999. URL: https://
clintonwhitehouse4.archives.gov/media/pdf/nssr-1299.pdf.

64. Du Mont, M.K. (2019). Incorporating risk into national security planning. URL: https://www.
atlanticcouncil.org/content-series/strategy-consortium/incorporating-risk-into-national-security-
planning/.

65. Structural forces: Economics. Global trends 2040. A more contested world. URL: https://www.
dni.gov/index.php/gt2040-home/gt2040-structural-forces /economics.

66. Government has approved a draft Economic Security Strategy of Ukraine for the period
up to 2025. URL: https://www.kmu.gov.ua/en/news/uryad-shvaliv-proekt-strategiyi-ekonomichnoyi-
bezpeki-ukrayini-na-period-do-2025-roku.

67. Du Mont, M.K. (2019). Elements of National Security Strategy. URL: https://www.
atlanticcouncil.org/content-series/strategy-consortium/elements-of-national-security-strategy/.

68. Marcella, G., Fought, S.O. (2009). Teaching Strategy in the 21st Century, Joint Force Quar-
terly, issue 52, 56—60.

69. Murray, W., Grimsley, M. (1994). Introduction: On Strategy. In The Making of Strategy:
Rulers, States and War, ed. Williamson Murray, Macgregor Knox, and Alvin Bernstein. New York:
Cambridge University Press.

70. Pravkina, LN. (2016). Legal strategies as a source of the development of modern law. Candi-
date’s thesis. Moscow: Moscow University of the Ministry of Internal Affairs of the Russian Federation
named after V.Ya. Kikotya.

ISSN 2414-990X. Problems of legality. 2021. Issue 154 33



MPABOBI 3ACAZAVN HALJIOHAJIbHOI BE3IEKU YKPAIHU

71. Boroff, A., Calhoun, B. (2020). The Next National Security Strategy: A Way Forward to
Counter a Resurgent China. URL: https://thestrategybridge.org/the-bridge/2020/8/18/the-next-
national-security-strategy-a-way-forward-to-counter-a-resurgent-china.

72. Bernaziuk, I.M. (2017). Konstytutsiino-pravovyi status ta mekhanizmy realizatsii strate-
hichnykh (prohramnykh) aktiv. Extended abstract of Doctor’s thesis. Uzhhorod [in Ukrainian].

73. Kharchenko, N.P. (2020). Vydy stratehichnykh pravovykh aktiv: zahalnoteoretychni aspekty.
Aktualni problemy derzhavy i prava, 87, 48—51 [in Ukrainian].

74. Getman, A.P, Yakoviyk, LV. (2019). National security strategy of Ukraine: history
of belated reforms. Problemy zakonnosti — Problems of Legality, issue 147, 8—22. doi: https://doi.
org/10.21564,/2414-990x.147.186338.

75. Pro natsionalnu bezpeku Ukrainy: Zakon Ukrainy vid 21 chervnia 2018 r. Ne 2469-VIII.
(2018). Vidomosti Verkhovnoi Rady, 31, art. 241.

76. Kontseptsiia zabezpechennia natsionalnoi bezpeky u finansovii sferi: skhvaleno
rozporiadzhenniam Kabinetu Ministriv Ukrainy vid 15 serpnia 2012 r. Ne 569-r. URL: http://zakon2.
rada.gov.ua/laws/show/569-2012-%D1%80.

77. State Strategy for Economic Security of the Russian Federation: approved. Decree of the
President of the Russian Federation of April 29, 1996, No. 608. URL: http://www.scrf.gov.ru/
documents/23.html.

78. Kolupaev, V.A. (2002). Formation of the concept of national economic security in foreign
countries. Belarusian economy: analysis, forecast, regulation. Economic bulletin of the Ministry of
Economy of Belarus, 12, 2—9. Minsk.

79. Kontseptsiia ekonomichnoi bezpeky Ukrainy. (1996). Instytut ekonomiky ta prohnozuvannia;
kerivnyk proektu V. M. Heiets. Kyiv: Lohos [in Ukrainian].

80. Scriba, N.N., Scriba, A.S. (2007). Strategy for ensuring the economic security of the Republic
of Belarus in the context of globalization. Belarus in the modern world: Theses of the V International
reports. scientific. conference dedicated to the 85th anniversary Belorus. state. Un-ta, Minsk, 3 Nowv.
2006. Redcol.: A. V. Sharapo et al. Minsk: BSU, 7182—1784.

81. Neu, C.R., Wolf, Ch.Jr. (1994). The Economic Dimensions of National Security. National
Defense Research Division. RAND.

82. Posnova, T.V. (2008). Mekhanizm funktsionuvannia sotsialnoi skladovoi ekonomichnoi
bezpeky. Extended abstract of candidate’s thesis. Kyiv [in Ukrainian].

83. Europa. (2009). “What Future for Europe?” European Union. Retrieved on February, 2009.
URL: http://europa.eu/abc/12lessons/lesson_12/index en.htm.

84. Muratova, Sh. (2020). Analysis of economic security and internal market protection practices
in European Union. Sciences of Europe, 47, 24-28.

85. Declaration on the principles of international law friendly relations and cooperation among
states in accordance with the Charter of the United Nations. URL: https://www.un.org/ruleoflaw/
files/3dda1f104.pdf.

86. Yakoviuk, I.V. (2013). Pravovi osnovy intehratsii do YeS: zahalnoteoretychnyi analiz. Kharkiv:
Pravo [in Ukrainian].

87. The Recovery and Resilience Facility. URL: https://ec.europa.eu/info/business-econo-
my-euro/recovery-coronavirus/recovery-and-resilience-facility en.

88. Bytiak, Yu.P, Yakoviuk, I.V. (2013). Derzhavnyi suverenitet v umovakh yevropeiskoi intehrat-
sii. Kyiv: Red. zhurn. “Pravo Ukrainy” [in Ukrainian].

89. Bytiak, Yu.P, Yakoviuk, 1.V. (2010). Derzhavnyi suverenitet v umovakh Derzhavnyi suveren-
itet: teoretyko-pravovi problem. Kharkiv: Pravo [in Ukrainian].

90. Bytyak, Y., Yakovyuk, I., Tragniuk, O., Komarova, T., Shestopal, S. (2017). The State Sover-
eignty and Sovereign Rights: The Correlation Problem. Man In India, 97, 577-588.

91. Yakoviyk, I.V., Shestopal, S.S., Baranov, P.P, Blokhina, N.A. (2019). State sovereignty and
sovereign rigts: EU and national sovereignty. Opcion, 34(87-2), 376-385.

34 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2021. Bun. 154



Axosiok I. B., Typenko A. FO. EkoHomiuHa 6e3neka YkpaiHu sk nepedymosa 3abe3neqeHHs ii cysepeHimemy

92. Executive Order — Blocking Property of Certain Persons Contributing to the Situation in
Ukraine. URL: https://obamawhitehouse.archives.gov/the-press-office/2014,/03/06/executive-or-
der-blocking-property-certain-persons-contributing-situation.

93. Council Decision 2014/145/CFSP of 17 March 2014 concerning restrictive measures in
respect of actions undermining or threatening the territorial integrity, sovereignty and independence
of Ukraine. Official Journal of the European Union. 17 March 2014. L 78/16.

94. Directive 2003/55/EC of the European Parliament and of the Council of 26 June 2003 con-
cerning common rules for the internal market in natural gas and repealing Directive 98/30/EC. QJ
2003 L 176, p. 57.

95. Directive 2009/73/EC of the European Parliament and of the Council of 13 July 2009 con-
cerning common rules for the internal market in natural gas and repealing Directive 2003/55/EC. Of
2009 L 211, p. 94.

96. General Court of the European Union. Press Release n° 107/19.Luxembourg, 10 September
2019. Judgment in Case T-883/16 Poland v Commission. URL: https://curia.europa.eu/jcms/upload/
docs/application,/pdf/2019-09/cp190107en.pdf.

97. Protecting Europe’s Energy Security Act of 2019. URL: https://www.congress.gov/bill /116th-
congress/house-bill /3206.

98. An Act to authorize appropriations for fiscal year 2021 for military activities of the Department
of Defense, for military construction, and for defense activities of the Department of Energy, to
prescribe military personnel strengths for such fiscal year, and for other purposes. URL: https://www.
congress.gov/bill /116th-congress/house-bill /6395 /text.

99. Taiwan Relations Act (Public Law 96-8, 22 U.S.C. 3301 et seq.) January 1, 1979. URL:
https://www.ait.org.tw/our-relationship/policy-history/key-u-s-foreign-policy-documents-region/
taiwan-relations-act/.

100. Hetman, A.P,, Yakoviuk, I.V., Boichuk, D.S. et al. (2020). Arkhitektura yevropeiskoi bezpeky:
istoriia stanovlennia i rozvytku / A. P. Hetman, 1. V. Yakoviuk (Eds.). Kharkiv: Pravo. Part 1. Vid
Davnoho Rymu do Druhoi svitovoi viiny [in Ukrainian].

101. Baun, M.J. (1996). An Imperfect Union: The Maastricht Treaty and the New Politics of Euro-
pean Integration. Boulder, Colorado: Westview Press, Inc.

102. Moravcsik, A. (1998). The Choice for Europe: Social Purpose and State Power from Messina
to Maastricht. Ithaca: Cornell University Press.

103. Pryor, J.M. (2005). State Preferences and Institution Evolution: From Security to Economic
Interests: thesis submitted in partial satisfaction of the requirements for the degree of master of arts
in International Affairs at California State University, Sacramento.

Yakoviyk 1. V., Doctor of Law, Full Professor, Head of the European Union Law Depart-
ment, Yaroslav Mudryi National Law University, Head of Department, Research Institute of State
Building and Local Self-Government of the National Academy of Legal Sciences of Ukraine, Ukraine,
Kharkiv.

e-mail: yakoviyk@ukr.net ; Scopus Author ID: 57200072341 ; ORCID 0000-0002-8070-164

Turenko A. Yu., Postgraduate Student, Research Institute of State Building and Local Self-
Government of the National Academy of Legal Sciences of Ukraine, Ukraine, Kharkiv.
e-mail: Varley1986@ukr.net ; ORCID 0000-0002-7157-973X

Economic security of Ukraine as a prerequisite for ensuring its sovereignty

Economic security is an integral part of national security. As history shows, a strong economy is a
prervequisite for the power of the state, its place and role in the world community. From the second half of
the twentieth century economic development issues have become an integral part of the national security
ideas of both the scientific community and the governments of most countries. While in some countries
the emphasis is primarily on the economic power and economic sovereignty of the state, in others — on
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the issues related to <energy», <technological», <food» security or protection of the state from global and
regional economic cataclysms, or the danger of <economic espionage».

Economic security is the foundation of national security and at the same time it is closely intercon-
nected with its other components. Also it is the basis for ensuring its subspecies such as military, political,
environmental, information and others.

The need to ensure economic security at the macro level is growing in connection with the develop-
ment of globalization and integration processes in the second half of the twentieth century. Globalization
and economic integration, on the one hand, threaten economic sovereignty and, on the other, create new
opportunities for economic growth. In the context of economic globalization and regional integration, it
is extremely important to reveal the essence of ensuring the economic security of the state. To achieve
the goal of studying the economic security of the modern state, it is necessary to consider theoretical and
methodological approaches to ensuring economic security.
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KOHUEMUIT AEPY)XABOTBOPEHHS! AOBM
HALUIOHAALHO-BM3BOAbHUX 3MATAHb
(1917-1920 POKM)

Y cmammi posensdaromvcs Konyenyii deprcasomseopenis 000U HAULOHALLHO-6U3BONDHUX 3MAZAHD
(1917-1920 pp.) — M. Ipywescorozo, B. Bunnuuenxa, M. Tyean-bapanosecorozo, 1I. Cxoponadcvrozo,
C. Ilemmopu, C. Tuicmpsmncorozo. B ix ocnoei aewcamv idei pos3bydosu cysepenioi, 0eMoKpamuumoi,
napaamenmcokoi pecnyorixu (YHP) abo aromepnamusnoi i zemomancokoi Yxpaincvkoi oepicasu wu
Odemoxpamuunoi, npagosoi depacasu (3YHP). Bonu sbazamunu 0epicasio-npasosy OYymxy, meopemuuii
MO0eni YKpaincvkoi 0epicasnocmi, axymyaioeai npozpamii 3acad NOJMUUHUX Napmitl i ZpoMa0COKUX
opeanizauii. Kopomxouacuicmv icnyeanns YHP ma 3YHP ne nepexpeciioe niionozo Oepicasomeop-
4020 0oceidy ii Oisuie i napody, demokpamuunozo 3axonomeopents. CnieCmasisaomoscs meopemuuii
modeni Yxpaincvkoi Hapoonoi Pecnybrixu six Oemoxpamuunoi, napiamenmcokoi 3a gopmorw npag-
ninnst (M. Ipyweecokuil, B. Bunnuuenxo, M. Tyzan-Bapanoscoxuii), «<mpydosoi monapxiis (B. Jlunun-
COKUIL), NAPIAMEHTNCHKO-NPESUOeHMCLKOT PecnybiiKu K 0eMOKPamuunoi, npasosoi, Couiarvioi depicasu
(C. [Inicmpsincokuil).

Ocobnusa yeaza npudirsemvcs norimuunii nyoriyucmuyi M. Ipywescorkozo ma B. Bunnuuenxa,
KOHCIMUMYUIIHUM NPOEKMAM BIMUUSHAHUX Oepacasomeopyis. Bowu rpynmyomocs na xopomxomy, ane
naioHOMY 0epacasomeopuomy 00csidi, cnodiGanHAX PeaivHol NePCneKmusy Ymeeporcenis YKpaincokoi
HAYIOHANLHOT OepacasHocmi npu NIOMpPUMYL MiNCHAPOOHOZ0 cnigmosapucmead. 3eepmaemvcs yeaza Ha
cnpowene ysenenns Oeskux 00crionuxie npo <pedepanisms> M. Ipyuwescokozo ma tuwuux Oisuie Ien-
mpaavtoi Padu, npo zon06ni npuuuny ii nadinms, npo 6NIuUs 2e0NOIMUYHUX YUHHUKIE HA 0epHCasomeopui
npouecu 8 Ykpaini, wo € NOpyuennsm MemoooL0ZMHUX NPUHUUNIE ICMOpUsMy ma 00 €KmusHOCT.
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Iosumusnuit nomenyian depacasomsopennss 1917—1920 pp. ma iozo nesupiweni meopemuuni 1 npax-
muuni nPo6AEMU 3ATUWATDCS NOGUALLHUM NPUKAAOOM ONLS HUHIWHIX | NPULOCWHIX GIMUUSHANUX 0ep-
acasnux 0isuie.
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muk HAIIpH Ykpaunsl, YkpanHa, r. XapbKoB.
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KoHuenuuu rocyJapCTBEHHOCTH BPEMEHH HAIMOHAJIbHO-OCBOOOIUTENbHBIX COPEBHOBAHMIA
(1917-1920 rozamsr)

B cmamve paccmampusaiomess KOHUenyuu 20cyO0apCmMEeHHOCIIU  BPEMEHI  HAYUOHAIDHO-0CE0-
6o0umenvrou 6opvoor (19171920 22.) — M. Ipywesckozo, B. Bunnuuenxo, M. Tyzan-Bapanosckozo,
II. Cxoponadckoeo, C. [lemuiopot, C. JInucmpsnckozo. B ux ocnoee nejcam udeu passumust Cyeepenoi,
demoxpamuueckoil, napiamenmckoi pecnybauxu (YHP) uiu aromepnamuenoil et zemmanckozo Yepaun-
CK020 20CY0apcmea i 0eMOKpamuuecKkozo, npasosozo zocydapcmsa (3YHP). Onu o6ozamuiu zocyoap-
CMBEHHO-NPABOBYIO MbICILb, MEOPETUUECKUE MOOENU YKPAUHCKOU 20CYOAPCMEEHHOCMU, AKKYMYIUPOBALU
npoZpamMmHbie NPUHYUNLL NOTUMUYECKUX napmuil u obwecmeennvix opzanudauutl. Kpamxospemennocmo
cywecmeosanuss YHP u 3YHP ne nepeuepxusaem nio0omeoprozo 20cyO0apcmeeHnozo onvima ee oesi-
meneil u Hapooa, deMoKpamuueckozo 3axonomeopuecmea. Conocmasisiomcs: meopemuveckue Mooeu
Yipaunckou Hapoonoti Pecnybnuxu xax OeMOKpamuueckou, NapiameHmcKol no gopme npasienus
(M. Ipywescxuii, B. Bunnuuenxo, M. Tyean-Bapanosckuil), «mpydoeoi monapxuus (B. Jununcxui),
NAPAAMEHMCKO-NPE3UOEHMCKOU PeCnyOIUKY KaK OeMOKDAMUUECKO20, NPABOBOZ0, COUUALLHOZ0 20CYIap-
cmea (C. [Anucmpsinckuil).

Ocoboe enumanue yoensemcs: norumuueckotl nybauuucmuxe M. Ipywesckozo u B. Bunnuuenxo,
KOHCMUMYUUOHHbIM NPOEKMAM OMeUeCMBEHHbIX MEopuoe zocydapcmeennocmu. OHU OCHOBAHVL HA
KOPOMKOM, HO NI000ME0PHOM 20CYOAPCIMBEHHOM ONbime, HA0eH0ax PeaivHOl NepcneKmusbl ymeepaicoe-
HUSL YKPAUHCKOT HAYUOHATBHOU 20CYOaPCMBEHHOCIU NPU NOOJePICKe MeNCOYHAPOOH020 coobuecmea.
Obpawaemcst enumanue Ha Ynpowennoe npeocmasienie Hekomopbix ucciedosamencii 0 «pedeparusmes
M. Ipyweeckozo u dpyeux dessimeneii Lenmpanonoii Padvt, 0 21a8HbIX NPUYUNAX ee NAOEHUSL, O GIUSHUU
2CONONUMUUECKUX (PAKMOPO8 HA NPOUECCHL NOCMPoeHUs: zocydapcmea 6 Ykpaune, wmo seisiemcs: Hapy-
weHuem Memooos0ZUUECKUX NPUHUUNOE Ucmopu3ma u obsexmusnocmu. Ilonoxcumenvholii nomexyua
2ocyoapcmea 19171920 ze. u ezo nepewennvle meopemuueckue u npaxmuueckue nPooiIeMol AGAAIOMCSL
NOYUUMENLHDIM NPUMEPOM Ot HOIHEWHUX U OYOYUUX OMEUCCTNBEHHDIX 20CYIAPCMBEHHBIY Oesimenel.

KmoueBble cioBa: mapJjaMeHTCKast MOJIeJIb TOCYIaPCTBEHHOCTH; aBTOHOMUSI; CyBepeHuTeT; dejie-
parust; YHP; Tupextopust; 3YHP.

Bcmyn. JlocniqkeHHs] KOHIETIII# 1ePKaBOTBOPEHHST 100U HAI[iOHAJbHO-BH-
3BOJIBHUX 3MaraHb PO3KPUBAE 3MICT JIEPKABHUIBKUX MMPOEKTIB, MOJITHYHOI TTy0JIi-
MCTUKH, cioTafiB AisgdiB [leatpanbroi Paan, dupexTopii, YH Panu, rerbmMancbkoi
nep:xaBu. HaykoBuii iHTepec i ChOTO/IHI MAlOTh iX KOHCTUTYIIIMHI MPOEKTHU, 3aKO-
HOJIaBYi iHIIiaTWBHU, BiZICTOIOBaHI HUMH MOZEJi AeP:KaBHOCTI, TPOTIOHOBAHI IMIJISXHT
BUPIlIEHHSI COIiaJbHO-€eKOHOMIYHUX IPOOJIeM, OIIHKN i BUCHOBKU 3 IPaKTUKHU
JepKaBOTBOPEHHSI.

Konmentiii BifpokeHHsT HaIliOHATBHOI Jep:kaBHOCTI 3 BecHu 1917 p. HabyBa-
0Th JIEMOKPATUYHOTO CHPSIMYBAHHS, 3alI0YaTKOBYIOTb KOHCTUTYIIIHHUM TIpoIiec.
Hamionansauii konrpec, ckaukaauii Y I[P, 3a Busnauennsm B. Burnuuenka, ctas
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HepIM KPOKOM Ha MUJISAXY opraHisaitii gepskaBuocti. DopMyBaHHST OpraHi3aliitHux
cTpyKTyp i KommeteHtii [lenTpanbHoi Pagu, ak TMBHUI 3aKOHOJIaBYNIA TIPOIIEC CTATH
«peBOMOTIHHMIT TapiameHT». [le GyB mepiuii BiTYN3HIHUN 3aralbHOHAIIOHATIbHUIT
napsamenT. bisbmoBunbkuii nepesopot B Iletporpazi y aucronazai 1917 p., a mortim
i GispoBuIIbKa arpecist mo36aBuin AistuiB YI[P aBTOHOMICTCHKMX i/11031ii, CTH-
MyJioBai po30ynoBy Yipainchkoi HapogHol Peciy6uriku, akTHBHE TIPABOTBOPEHHSI.
Jistaamu IlenTpanbroi Pagn Gysma ob6paHa Mojesb apaaMeHTChKOI peciiyOiKu 3
YVHITaPHUM JIeP>KaBHUM YCTPOEM.

3a 'ATh HEMOBHUX MICAIIB ii mepIioro mepiopy icHyBaHHS BiaOyI0Ch Bifpo-
JUKEHHST YKPAIHChKOI JIEPsKaBHOCTI, CTBOpeHa U (hyHKITIOHYBaJa 11 MoJiTUYHA 1 1Ipa-
BoBa cuctema. lonoBa lenrpanbuoi Pagu M. Ipymieschkuii, TosoBa lenepanbHoro
Cexperapiaty B. BUHHHYEHKO y CBOIX TBOpaxX BiZoOPasuIM yCIO CKJIAIHICTD JepsKa-
BOTBOPEHHSI, KOHCTUTYIIIHOTO Tipotiecy B Y HP, 1i reonosiitnunoro cranosuina. Boau
BUCBIT/IIOBA/IN i1 OOIPYHTOBYBAIN HAIIPSIMOK 1 3MIiCT ZepKaBHO-IIPABOBOTO PO3BUTKY,
PO30YI0BU JIEPIKABHOTO MEXaHI3MY, BPETYJIIOBAHHS 3eMeJTbHUX BiJIHOCUH, BUPIIIEHHST
npobiemu 3axucty cyBepenitery YHP Bix GinbmoBunpkoi arpecii. Baximsoro
HAYKOBOTO 3HaYeHHs HAOYyJM iX KPUTUYHI OIIHKK JIePKaBOTBOPUOTO JOCBIiLY 106U
HaIliOHAThHO-BU3BOJIbHUX 3MaraHb.

I1. Ckopomnajicbknit MaB Ha MeTi 3aTaCUTU TIOJyM s PEBOJIIONI1, BITHOBUTHU TIOPS-
JIOK y KpaiHi, IpaBo MPUBATHOI BJIACHOCTI, BCTAHOBUTHU aBTOPUTAPHUN PeKUM. leTh-
MaH G6yB aBTOPOM NPOeKTY OCHOBHUX 3aKOHIB YKPaiHCHKOI Jep:KaBH, 110 rnependadasn
30epeskeHHsT i TpaHchOpMallilo TeThbMaHChKOI BJIaJM Ha CIIaJKOBY KOHCTUTYILIAHY
MOHapXifo 3 JIBOMATaTHUM TMapJjaMeHToM. [IpoTe aBTopuTeT reThbMaHa, Horo pedhopm
CTPIMKO TIaJIaB — JIajlaCch B3HAKW 3aJI€KHICTh BJIAJIM BiJl HIMEIIbKO-aBCTPIMChKOTO
OKYTIAIIITHOTO PEeKUMY.

Histai {upextopii BinnoBunam Y HP, npogoBxuin aeMoKpaTuyHe Aep:KaBo-
TBOPEHHSI, TPOTOJIOCUIN COOOPHICTh YKPATHCHKHUX 3eMeJib, HAMAraJIuCh BiZIPOAUTH
JIeMOKPATUYHUI KOHCTUTYLIWHUI 1Iporiec. 3a iHimiatusoo B. Buannuenka Konrpec
TPYZIOBOTO HApPOAY SIK HepeanapiaMeHT o6paB (pOpMOI0 JIepsKaBHOTO Jaay B YKpaiHi
JUKTATYPy «TPYIOBUX Pajl», siKi MOBUHHI 320€311€4yBaTH CIIPABKHE HAPOJHE MPE]i-
CTAaBHUIITBO, <BiJ[POJIKEHHS 1 PO3BUHEHHST HAIIOI HAI[IOHAJIBbHOCTI».

KoporkouacHicTb icHyBaHHs 3axigHo-Ykpaincbkoi Hapomuoi Pecrybiiku 6yiio
TaKOX MO3HaueHe TJIITHUM JIOCBIIOM 11 JIiI4iB 1 HApOy 3 BiAPOKEHHS YKPaiHCHKOT
JIEPKABHOCTI Ha 3aXiTHOYKPAIHCHKUX 3€MJISAX, IX COOOPHOCTI, po30yI0BU 1IEHTPATIb-
HUX Ta MICIIEBUX OPraHiB BJAJM 1 YIPaBJiHHSI, CY/I0BO-TIPOKYPOPCHKUX OPraHiB Ta
36poiinux cui. IIparaenus aepxaorBopiiie 3YHP 3acBigunim KoHmenryaibhe i
MpaKTUYHEe BUPINIEHHS HUMU IEMOKPATUYHOTO 3aKOHOTBOPEHHS, KOHCTUTYIIHHOTO
3aKpilIeHHs 1IpaB i ¢cBOOO JIOAVMHU I TPOMAAAHUHA, BUPILNIEHHS HAIiOHAJBHOTO
MUTAHHS.

3a macirabaMu CyCHiJIbHO-TIOJITHYHUX MEePeTBOPEeHb B YKpaiHi Ta ix icro-
pyyHUM 3HadeHHAM Toaii 1917—1920 pp. crniBMipHi 3 HmomisiMu PO30YZAOBU HAIIOl
He3aJIeXHO1 JiepkaBu Ha 1modatky 90-x pokiB XX ¢T. ¥YpoKu 11bOTO IOCBiTY B TeOpii
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i TpaKkTUIli ¥ ChOTOMHI 3aJUMIAlOThcd akTyadbHuMU. Cepesl HUX — TOCTi/JOBHE
pedopMyBaHHS JIEPKABHOTO MeXaHi3MYy, BUPIIIEHHS HATaJbHUX COIiaTbHO-€KOHO-
MiYHUX TTPOOJIEM, KOHCOJIAIS CYCITiIbCTBAa Ta HOTO MOJITHYHUX CUJI, pedopmy-
BaHHS Cy/I0BOI cHCTeMM, 3a0e3IeYeHHsT BEPXOBEHCTBA 1IpaBa B JepsKaBi, 3MiI[HEHHST
ii 060POHO3ATHOCTI.

Ananiz ocmannix oocaioxcens i nyoaikayii. TonoBHi 3acagu iCTOPUKO-TIPABOBOI
icropiorpacil HarioHaabHO-AepKaBHOrO OyAiBHMIITBA 1917—1920 pp. Oyiu 3aKkianeHi
myOMIMUCTUIHUMHA, iICTOPUIHUMU TIPAISIMU Ta CHOTAJaMU BU3HAYHUX BITUU3HSHUX
nepskaBHUX Aig4uiB — M. IpymeBcokoro, B. Bunnnuenka, /. Jlopomenka, I. Mazeru,
1. Xpuctioka, O. Ilynserina, 1. Ckopomazacekoro, K. Jlesuiproro ta in. Hammucani Ha
37100y JIHSI 4M 3 YaCOBOIO JMCTAHILEIO BiJl €PKaBOTBOPYMX IIPOIIECiB, 11i mpaili 36e-
piraioTh BeJMKY icTopiorpadiuny i fxKepesbHy IIHHICTD /71 CyYaCHUX JIOCJIiIHUKIB.

CyuyacHi ZOC/IIIKeHHS KOHIIENTYaJIbHOI CKapOHUI[ BITYU3HIHUX J€PKABOTBOP-
1iB 100U HAI[iOHATbHO-BU3BOJbHUX 3Maranb 3amouatkoBani O. JI. Konuaerkom
(O. Kopylenko) [1], O. M. Muponernkom (O. Myronenko) [2], B. ®. Connarten-
koM (V. Soldatenko) [3], B. ®@. Bepcriokom (V. Verstyuk) [4], /I. B. SueBcbhkum
(D. Yanevskyi) [5], B. M. Epmomaesum (V. Yermolaiev) [6]. Tak, O. JI. Komunenko
BIIepIne JoCTiauB aepxaBuuibki izei M. C. IpymieBcbKoro, 1aB 00’ €KTUBHY Hay-
KOBY OIIIHKY TIOJIITUKO-TIPABOBUX KOHIIEIIIIN BUEHOTO, CTPUKHEM SKUX BUCTYyIaJa
«yKpaiacwka iges». O. M. MupoHeHKO TPYHTOBHO BUBUMB BUTOKHM YKPAiHCHKOTO
PEBOJIIOIIHOTO KOHCTUTYI[IOHAMI3MY, KOHCTUTYIIiHI TPOEKTH, POo3po0OIeHi Jist-
qamu YIIP, 3YHP, rerbmanom I1. CkopomagcbkuM. 3 HOBUX IMyOJiKaIliil TEeMaTHIHO
6smsbkuMK € Juiie Moi crarTi [7; 8]. KomiuiekcHo nopyineHa teMa GakTUYHO IIe
He JOCIiIKyBajacs.

Memoto cmammi € KOpOTKMIA aHa/Ii3 KOHIIEIIIIN AepPKaBOTBOPEHHS 1001 HaIi0-
HaJTbHO-BU3BOIBHNX 3Maranb 1917—1920 pp., BUokpeMeHHS 1ep;KaBOTBOPUYMX ifleli B
myOJTIUCTHIN, KOHCTUTYIIHIN mpaBoTBopYocTi M. IpymieBcbkoro, B. BunHmuenka,
B. Jlummancbkoro, C. JInicTpsHcbkoro. [x TBopu Bifo6pasu/in He JuIe BasKIMBi CTO-
PIHKM iCTOPUYHHOTO JIOCBilY BITUM3HAHOTO /IeP;KAaBOTBOPEHHS, a I MIiCTATh HEMAJIO
aKTyaJbHUX ifieil PO HAPOMOBIAM/I, IeMOKPATUUHI TPaAUIlii, CAMOBPSTYBaHHS,
ICTOPUYHU PO3BUTOK BITYM3HSIHOTO KOHCTUTYITIOHATI3MY.

Buxnao ocnoenozo mamepiany. Y cTaTTi BHKOPHCTOBYIOTHCS 3aTalbHOHAYKOBI
11 cTelliajibHO-HAYKOBI METO/IM JOCI/KEHHS. [CTOPUKO-I0pUANYHNI XapaKkTep TeMu
3YMOBHMB BUKOPUCTAHHSI METOMOJOTIYHUX MPUHIIUIIB iCTOPU3MY, 00'€KTUBHOCTI
i cOIiaJIbHOTO BUMIPY MOJIITUKO-ITPABOBUX ABUII, Y BUBYEHHI Tpallb BU3HAUHUX
Nep>KaBOTBOPILIB. [CTOPUYHUI TAXi B aHAMI31 IeP;KaBOTBOPUUX KOHIIEMIIN /103-
BOJISIE BCTAHOBUTH OOCTaBUHU ¥ YMOBH, SIKi JleTepMiHyBaJIU IX HAMPSIMOK i 3MicT,
Tak, mopyIeHHs TPUHITAITY iCTOPU3MY MPUBEJIO JIETKUX CYYaCHUX JIOCJITHUKIB /10
JIETKOBA)XKHOTO 3BUHYBaueHHs M. IpymieBcbkoro, B. BunHuYeHka Ta iHIMUX /Ais4iB
YIIP y «deneparniami», HEMOOIHKN BIJIUBY TEOMOJITUYHNX YNHHUKIB Ha Jlep:Ka-
BOTBOpUIi Tiporiecu B Ykpaini. O6’€KTUBHICTh B aHAi31 i OMIHIN IepPKaBOTBOPUYMX
ifleit BUMarae yHUKaTH cy6’€KTHBI3MY i CIIpOIIeHb B TPaKTyBaHHiI OCTaHHIX. Ix
Tpalli IOBOJSTh, 30KpeMa Take: He MUBJSYUCH Ha TIOPa3Ky YKPATHCHKOI PeBOJIOIII],
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HETPUBAJICTD icHyBaHHsT YKpaincbkoi Hapoanoi Pecry6uiku i 3axigHo-Ykpain-
cpkoi Haposroi PecryOutiku, BOHU BiZIPOAMIIN TPAAUIIIO BITYUN3HSHOI IEPKABHOCTI,
JIeMOKPATUYHOTO JIepKABOTBOPEHHS, CIIpUsian (POPMYBAHHIO MOJIEPHOI YKPAIHCHKO1
Hallii, yTBEP/XKEHHIO €BPOIEHCHKNUX 30BHIITHBONOTITUYHUX MPIOPUTETIB, IOPUAUYHOL
BU3HAUYEHOCTI TepUTOPii YKPATHCHKOI JIep:KaBu.

Metoan fnociizkeHHsT TUKTYIOThCS crierugikoio ioro temu. ColliaTbHUN BUMID
KOHIIETIIIi# 103BOJISIE BUSIBUTH X HAPOAOIPABHUI 3MiCT, TOMIITHIN PiBeHb CyCHiIbHOI
CBiZIoMOCTi Ta foro BizoOpaskeHHsI B IpalsgX AeP:KaBOTBOPINB, a iX ijel oIiHoBaTH
11 3 MO3UIIill COIiabHUX IHTEPECIB 1 OUiKyBaHb, 3aTaJIbHOIIONCHhKOT MopaJi. [lopis-
HAJBbHO-ICTOPUYHUI METO/] BUSIBJISIE KapAMHAIbHE PO3XO/IKEHHST Y KOHIICTIIISIX, /iep-
>kapoTBOpUil npakTuii AisuiB YHP ta 3YHP (muisx paankaabHUX JeMOKPAaTHIHUX
pedopm) i GisbmiosuibKoi Pocii. Bin mupoko 3acrocoByBascst, 3okpema, M. Ipyiies-
CHbKUM-ICTOPUKOM B aHaJi3l BITYN3HSIHOI TUCIYOTITHBOL iCTOPil /1eP:KaBOTBOPEHHS,
fforo 3106y TKiB i TOpa3oK, y TMOPIBHSIHHI JePKaBHUIBKUX i MIPABOTBOPYMX IIPOIIE-
ciB 3 eBpoleiicbKuMHU i pocificbkumu. JIOTiYHUIT MeTOJ BAXKJIMBUN y JOCTiIXKEHH]
KOHIleNTyambHUX 3acan y nparx misuiB YIIP i JlupexTopii Ta ix 1OCHiIOBHICTD Y
peasizaiiii, iepxkaBoTBOpeHHi. [leit MeTo 1 BUMarae BCTAaHOBJIEHHST IIPUYMHHO-HACTI/I-
KOBUX 3B'SI3KiB y BUBUYEHHI [IeP/KAaBOTBOPYMX IPOIIECIB, iX Bi0OOpaKeHHI Y Tparsix
nepsxaBoTBOpIIiB. Tak, mporojomenus III Ta IV YriBepcaniB Ilentpanbrnoi Pagm
PO3IVIsiZIaBC HUMU He JIUIIIe SIK 3aKOHOMIPHUH eTall YKPaiHChbKOTO JiepKaBOTBOPEHHS,
YTBEP/sKEHHsT cyBepeHHOCTi i He3asexkHocTi YHP, a ii gk joriuHa BifnoBiab Ha
3MIiHU B MIZKHAPOJHOMY CTaHOBHIII YKpaiHU, sika CTaBaJsa MOBHOIPABHUM CY0 €KTOM
MI>KHAPOJHUX BiTHOCHH.

Buxopucranss 10pUANKO-I0TMAaTUYHOTO METOY /IOTIOMAra€ BUSBUTH B TIPAIIX
NEP5KABOTBOPINB KOHIIENTYaJIbHO HOBE, MPOAHATI3yBaTH OCOOIUBOCTI iX MTPABOPO3Y-
MiHHSI, JIOCJIiIZKeHHs IIPAaBOBOI PeasbHOCTI I GaueHHs 1pobJieM i IepcieKkTuB Bij-
POKEHHST YKPAiHCHKOI JIepsKaBHOCTI, PO30YI0OBY ii TOITUYIHOI i TPABOBOI CHCTEM.
Taxkuii aHami3 M103BOJIIE BCTAHOBUTH MPABOBUH 3MIiCT KOHCTUTYIIHHUX MPOEKTIB,
chopMyIbOBAHUX ZIEP;KABOTBOPIISIMA KOHIIETIII yKpaiHchKoi nep:kaBu. Haykosa
METO/IOJIOTIST TOCJTI/IKEHHST KOHIIEIII# /IepKaBOTBOPEHHS BUSIBJISIE OaraTOTpaHHICTD
i1eiiHo1 CcIafIMHU 1X aBTOPIB.

3 maninagam camozep:xkaBcTBa B Pocii TumuacoBuit yKpaiHChKUI PeBOIOIHHITT
komitet y Ilerporpazi 2 6epesnst 1917 p. y cBoeEMy 3BepHEHHI /10 YKPaiHCHKOTO TPO-
Ma/ISTHCTBA 3a3HauaB: «HANTIOBHINIAM BUCJIOBOM iJlei HAIlIOHAJIBHOTO BU3BOJIEHHS €
HAIIOHAJILHO-/IEPKABHA CAMOCTIHHICTD». A SIK «HAHOJMKYHMI eTall 0 [bOTo imeary
BUCTaBUTH racjio BKYII 3 JieMOKpartieto iHmux HapoaiB Pocii mepebymnosu Pociiicbkoi
nepkaBy Ha (heflepaTUBHY JAEMOKPATHUHY PecyO Ky 3 SKHANITUPIIUME TIPaBaMu
OKpPEMUX Hallil i SKHAWIIWPIIOK HAI[iOHAJbHOIO TEPUTOPiaJbHOI aBTOHOMIEID
Ykpainus» [9, c¢. 257]. Inei aBronomii Ykpainu, ckivkanus Bcepociiicbkux Ycra-
HOBYMX 300piB (hopMmysioBainch y moctaHoBax 3'i31iB Cot03y yKpaiHChKUX aBTO-
HOMicTiB-emeparicTiB 25—-26 Gepe3Hsi, yKPalHCHKUX COIiaIiCTiB-PEBOMOIIOHEPIB
4—5 kBitHs [9, ¢. 264—-265, 266—267]. 11i ixei cTatoTh ayst yKpaiHCHKOI JeMOKpatii
3araJbHOBU3HAHUMU.
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[Mosepuysumch i3 3acaants, 19 6epesrst M. Tpymescokuii y Kuesi Ha ykpaiH-
CHKOMY Bi4i TOBOPHUB PO MEPCHEKTUBU «CBOOOAHOI MOITHYHOI poOOTHY, YTBEP-
JUKEHHST HApOJOBJIAIA I leMoKpaTnyHoi aBToHoMil B ckiazi Pocilicbkoi Deaeparns-
Hoi Peciy6uiku» [10, c. 4]. O6panuii TonoBoro Ykpaincekoi Ilentpaibuoi Paau, Bin
B OpTaHi3arlii ep;KaBOTBOPEHHSI MEPIIIOYEPTOBUM 3aBIAaHHIM OaurB MTE€PETBOPEHHS
il y BUINMIT IIPeACTAaBHUIIBKUII OpraH YKpaiHu, He YeKaroul YCTaHOBYMX 300piB Ta
iX caHKINi Ha yKpaiHCbKy aBTOHOMI0. Beeykpaincpkuii Hamionansauii Konrpec
5—7 kBiTHs nonoBHUB ckaax Y I[P, seritumisyBas ii HallioHasbHe, cOIliajbHe Ta
napriiiHe IpeACTaBHUIITBO, BUSHAYKMB MEPCIEKTUBH PO30YA0BU HAI[lOHAIbHO-TEPH-
TopiasbHOI aBTOHOMIT Ykpainu [9, c¢. 283-285; 11, ¢. 60-70].

O6panuii 3actymaukom Tososu YIIP B. BuHHUYEHKO TeX TOAIISAB OPI€HTAIIIO
Ha aBTOHOMIit0 YKpainu B cKaasi «denepaTuBHO-pecnybikanchkoi Pocii» 3 orusiay
Ha iCTOpWYHI, €KOHOMIUHI 1 KYJIBTYpPHI 3B'43KW Mixk HuMH [13, ¢. 4]. 3Haroun Tpariyni
HACJIIKU TaKUX LII031i, HaM JieTKo 3acykyBatu aisg4iB YIIP 3a ix «bdenepaiizm»,
ajie BiH OyB CKJIQZ0BOIO IIPOrPaM YCiX TOAINIHIX MOJITHYHKMX IAPTIii, IPEACTaBIECHIX
B Pazi, mpaBoBoi i1 cycmiJibHOI CBiZIOMOCTI B peBOMIOIiMHIN YKpaini. Ak Hemaneke
MaiibyTHe Gaumsach desepaliis €sponu, a gami — «degepaitist city». e oxun
BOKJIMBUI apryMeHT Ha KOPUCTD (enepamiamy [pymeBcbkuii HaBOAWB HA 3acimaHHi
Mautoi pamu YIIP niepen orosomennsim I11 Yuiepcany: «Psryiimo Pociiicbky Dene-
partio! it rposuth possaz. Mu He MOKeMO JI0 TOTO JOIYCTUTH... Pocis denepatnsna
JUISL Hac I[iHHA 1 moTpibHa, i MM MycuMO ii mopsTyBatu BciMa cuamu» [10, c. 62,
74]. Tonosa lentpanbroi Pagau He Mir mpuitycTruTH, M0 3a MiCAIb POCIHCHKI BilichbKa
BKe OyayTh y Xapkosi, mo6 «pstyBatu» Ykpainy. [Ipasma, M. IpyuieBcbkuii Bke
TO/i TepenbayaB MOXKJIUBICTh aJbTEPHATHBHOTO JEP/KABHOTO PO3BUTKY YKpaiHu:
«ab6o Megepartisa PociiicbKol gep:kaBy, a K Hi, TO IIOBHA HE3aJEKHICTh YKpaiHU»
[14, c. 10-11].

3a cmorajamu B. Bunauuenxka, /[. lopomenka IleraTpanpia Paga 3 camoro
MOYaTKy MHUCJNJIACh «OpTaHisali€io mapjaaMmeHTcbkoro Tumy» [13, c. 43-46; 15,
c. 85—86]. lenepanpuuii nucap YIP II. Xpuctiok 3rajsyBas, IO i3 3aBepIIeHHSIM
dopmyBaHHs 1i ckiaay Ha M'ATHX 3aragbHux 30opax 30 yepBHsT OYJI0 BUPIMIEHO
noyatu npoiiec neperBopenHd llentpanbuoi Pagu y «TuMuacoBuii kpaitoBuil map-
nameHT> [16, ¢. 86]. HeMok/IMBiCTh IPOBEAEHHS TEPUTOPIAIBHIX BUOOPIB 32 YMOB
BiliHM He 3yNUHWUJIO JiSJIBHICTD apJaMeHTapiB 3 (popMyBaHHS MOT0O OpTaHi3aIliiHIX
CTPYKTYP 1 KOMIIETeHIlii, a TOJIOBHE, 3 MMPOToJIolleHHAM YKpaincbkoi Haponnoi Pec-
myOJTiKY TMiCTIsT JKOBTHEBOTO OiJIBIIIOBUIIBKOTO TIEpeBOPOTY B IleTporpaji, ak THBHOTO
IIpaBo- 1 JIep>KaBOTBOPEHHS.

He muBistunch Ha ckiaaHi o6ctaBuiy (HasiBHICTH (DPOHTIB Ha TepUTOPIii YKpa-
iHu, poruaiss TuMyacoBOTO ypsiy, OLIBIIOBUIIBKA arpecisi, MOYaTOK IPOMaISTHCHKOI
BiliHM, HiMelbKa oKymallis), [lenTpanpaa Paza, npuitnsaa 6iausbko 130 3akoHiB Ta
inmmx HopmatuBHUX akTiB. Cepen Hux 6smsbko 100 — 3 mporosionienasm YHP Ta ii
camocriitHocTi [17, c. 277-278]. «Ti nigcrasu corianbHoOTO J1ay, — 3a3Hadas losioBa
YIIP, — gaxki noci 3amoxunio 3akoHofaBcTBO llentpanbroi Paau, aukTyBamuch He
CTpaxoM Iepejt GiIbIIOBU3MOM, ...BOHM KJIAJUCh Ha Te, 1100 CHpaB/i AaTH IiACTaBy
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Hosoi Ykpainu» [14, c. 32—-33]. Ha nymxy M. IpymieBcbkoro, mpuiinaTi 3akonu, Kon-
crutytist YHP BiiKpuin 1epcriekTuBy «MePerTH 10 HOPMAJIBHOTO TIAPJIaMEeHTChKOTO
JKUTTS, 3aKIHYMBIIN TUM B3arasii 700y peBoJIoliiiHoi TBopyocTi... Kparie iitu Briepes,
Hixk Hazaay» [10, c. 12—-13].

[lng B. BunHMYeHKa — MMCbMEHHUKA 1 TIOJIITUKA, YKPAiHChKA JIEPKABHICTh — HE
CTIIBKM MeTa, CKIJIbKM 3aci0 peasizallii roJJOBHOTO 3aBJaHHS: BiIPOKEHHS HaIlii.
«... Haioio MeTo10, icTOTHOI0, FPYHTOBHOIO MeTOI0 OyJia He caMma Jep:kaBHicTb., Haria
MeTa OyJa — BiIPOIKEHHsI, PO3BHHEHHSI HAIIOI HAIOHAIBHOCTI, TIPOOY/KEHHS B
HAIIOMY HapOJIOBi CBOET HAI[IOHAIBHOI TiZHOCTI, 3400y TTs cux (HopM i 3abesredeHHst
ix» [13, c. 177].

ep:xaBHicTb, nep:KaBHE KUTTS HaIlii [T COLIAICTIB — SBUIINE TUMYACOBE, SIKE
3HUKHE 3 TIEPEMOTOI0 COlliai3My Yy CBiTi. TeopeTHYHy MOJesIb IIepeX0/I0BOrO «/IeP:KaB-
HOTO coIliaiaMy» /I YKpaiHu PO3BUBAaB 1 TOiIHINA MiHicTp (inaHciB ypsany Y HP
akaziemik M. Tyran-bapanoscokuii [18, c. 342—369]. losiTiuna Byiajia mepeTBOPUTHCI
B «OPTaHi3alliio KyJabTypHUy, Jep;kaBa — B KOOTIEPATUBHUU COITiaJli3M, 3 «CaMUM IIUPO-
KM PO3BUTKOM MICIIEBOTO CaMOBPsyBaHHs». [IpoTe coriamicTuuHi ekcriepuMeHTH
mistuiB Ilentpasphoi Paau, ckacyBaHHs TIPUBATHOI BJIACHOCTI 11030aBJISLIN i1 ITUPOKOT
COIIIBHOI MiITPUMKH, 3arajJIbMyBaJsu ii IeMOKpPaTUYHE /IeP>KaBOTBOPEHHSI.

Hep:xxaBuuit mepeBopot 29 kBiTHA 1918 p., miaTpUMaHuil HiMEIIBKUM KOMaH-
nyBanusaM y Kuesi, 3pumo 3acBiguuB ciabkicts Biaagu YHP, 1i comianbHoi omopu.
lerpman I1. Crkoponazacekuii y «I[pamorti 10 Beboro Yipaincbkoro Hapomy» BusHauaB
3aBJIaHHsT MOOYIOBY TaKOI JIepKaBHOI BJIa/H, «sika 3/i0Ha Oysa O 3abe3neynTy Hace-
JIEHHIO CTIOKil, 3aKOH i MOKJIMBIcTh TBOpUOI mpatliy» [19, c. 82—83]. IIpore y cBoix
3000B’I3aHHAX HIMELIbKOMY KOMaHIyBaHHIO O0ILSIB: «...HOBI BUOOPHU 10 3aKOHOABYMX
YCTaHOB BiJIOY/yThCsT He paHiliie TIOBHOTO 3aCIIOKOEHHS KPAIO i CTPOK 1X CKIMKAHHS
BCTAHOBJIIOBATUMETBHCA TI0 3T0JIi 3 HiMellbKUM KoManyBaHHsAM» [20, c¢. 101]. TeTs-
MaH BJIACHOPYYHO BHUMPaBUB «IIpoext OCHOBHMX 3aKOHIB YKPaiHCBKOI JIep:KaBy»,
CKJIQJIEHUH 32 TEKCTOM OJTHOTO 3 BapiaHTiB «OcHOBHOTO 3aK0HY Pociiichkoi iMiiepii»
[21, c. 224-258].

ITpoeKT TeThbMaHCHhKOI KOHCTUTYIIII TiepenbadaB MepeTBOPEHHST TeThMaHChKOI
BJIAJIM Y CIAJIKOBY KOHCTUTYIITHY MOHApXifo.

TeopeTnyHy KOHCEPBATUBHO-MOHAPXiYHY MOJieJIb YKPAIHCbKOI /Iep:KaBHOCTI
Po3pobJIsiB i reThMaHChbKMiA ocos y Bigai B. Jlunmucekuii. Opranizaitist moiTHaHO]
BJIA[IV HUM Tiepefbadanach TPUPIBHEBOIO: TETbMAH sIK TapaHT CyBepeHiTeTy Hailii,
riiaBa 00OPOHU JIepyKaBy, BUKOHABYOI BJIAJIM; TEPUTOPIiabHA I TPYZIOBA, BEPXHS i
HIDKHA IaJaTy [apJaMeHTy, Jie HYDKHS [1ajaTa CBOIM CKJIQJIOM IIPEJICTABIISE 3eMJI
Vkpainu, a BepxHst — BUOOPHY aprCTOKPaTiio, TPyA0Bi opraHizamii (podCIigku Ta
iH.); MiciieBe caMOBPSsITyBaHHS. Y HOTO KOHIEIIii «TPYy/I0BOi MOHAPXii» reTbMaHChKa
BJIaJIa OOMEKYETHCST 3AKOHOM, HAIAETHCS TIEPHIOPSITHOTO 3HAYEHHST 3aXKUCTY MPaB i
cBOOO/ JIIOAUHY 1 TPOMa/ISIHMHA, JelleHTpali3allil 1epKaBHOrO YIIPABJIiHHS 1 PO3BU-
HEHOMY MiCIIEBOMY caMOBpsiyBaHHIO [22, c. 65—470].

14 nucromama 1918 p. anTUTeThbMaHCHKMI YKpaiHCHKHMI HaIiOHAJBHUI COIO3,
IO CKJIAJIABCsl 3 MPEJCTABHUKIB PI3HUX MOJITUYHUX IMAPTiil i rpyl, yXBajaus IJ1aH
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noscrantst, obpas /lupexropito Ha oui 3 B. Bunnnuenkom. 3rogom B. Bunnnuenko
3rajlyBaB: «/[MpeKTopis, po3MOYMHAIOYN PEBOJIOIII0, IOCTABUIIA 11 TIijI TIPATIOpP JeMO-
KpaTUYHUX races: BiHOBJeHHsS YKpaincbkoi HapoaHoi Peciy6iiku, moBepHEHHs
BCiX JIEMOKPATHYHUX CBOOOJ, 3HUIIEHHS CTAPOCT i BiKWBJICHHS JE€MOKPAaTHYHUX
MICIIeBUX, K MIChKMX, TaK i 3eMCbKHUX, caMOBpsiyBanby [13, c. 132]. 3a mpomo3u-
ieto Tomou [lupexTopii 6ys10 BUpileHO, IO TIOJITHYHY crcTeMy BigHosienol Y HP
CKJIaJIe CHCTEMa «TPYAOBUX pajl». « BUIINM Ke OpraHoMm BJIaau, — IUcaB BiH, — OyJI0
yxBajieHo TpynoBUIl KOHTPeC 10 TOMY CaMOMY TIPUHIIAITY: MaJd MPaBo BUOOPIB
TiJIBKY TPYZOBI €JIEeMEHTH, BEJIMKaA K OypsKyasis, KJacu HapasuTapHi, eKCILIyaTaTop-
CBbKI 1[bOro TIpaBa 1o030aBasauch» [13, c. 134—135, 142]. Ila Mozesb aepKaBHOCTI —
«JIMKTaTypa TPyJIO0BOro Jiroay» — i OyJia 3akmanena B «/lexnapartii Tupexropii YHP»
[19, c. 100-101].

JlupexTtopiero Ta chopmoBanuM ii ypsimom OyJio BisHOBIEHO fito 3aKoHiB Y HP
vaciB LlerrpanbHoi Paau, nporsirom ciuus 1919 p. yxBaseHo 66 3akoHiB Ta 6JIM3bKO
100 moctanos [23, c. 100]. 22 ciung 1919 p. na Codiiscebkiit omi y Kuesi Ha maco-
BOMy Biui YriBepcasom /lupexTopii OyJsi0 MpOrosomeHo coOOPHICTh YKPAiHCHKIX
3eMeJib — «3JIyKy 3axigHoi Ykpaincekoi Hapoanoi Pecriy6uiku 3 HamaHinpstHCbKoIO
Hapoanoto Pecry6iikoto — B ogHOuiIbHY, cyBepenny Haponany Pecry6miky» [19,
c. 107].

23-28 ciuHs BizOymach mepiia i OCTaHHS cecisi CKIMKaHOro TPpymoBOro KOHIPecy.
Bin moyaB BukoHyBaTH (DYHKIIII TIepeanapJIaMeHTy: JeTiTuMisyBaB Baaxy umpex-
TOPIil Ta ii ypsay, monoBHUB ckiaj JlupekTopii, HaJlaB 1l MpaBO BUABaTU 3aKOHU
3 HACTYITHUM iX 3aTBep/iKeHHSIM cecieio KoHTpecy, 3amoyaTkyBaB KOHCTUTYIIiIHE
3aKOHOMABCTBO, yxBanuBimu AKT 3ayku ¥ HP ta 3YHP, VuiBepcan ta «3akon mpo
dopmy Biasm Ha YKpaiHiy, SKUU JieJieraTd Ha3uBaJIn TUMYacoBOO KoHCTUTYyIiE
YHP [24]. TIpore Konrpec 6yB BUMYyIIIeHUiT lepepBaT CBOIO POOOTY TIi/i 3aTPO30I0
3axoIIeHHs1 OlrbimoBrKamu Kuesa.

Pimenna /Jlepxasroi Hapazy JlupexTopii y BinHutl 8 goToro mpo movarok mnepe-
MOBUH 3 AHTaHTOIO TIpu3BeJio 0 Buxoay B. Bunnudenka i3 ckiamy Jdupexropii Ta
BizicTaBky ii ypsany. /lupexropist 3aTBepinna HoBul ckiajn Paau miHicTpiB, yxBanauia
TumuacoBuii 3akoH «IIpo MoOpsAnOK BHeCeHHS 1 3aTBEP/sKEHHS 3aKOHIB B YKPaiHChKiil
Hapopuiii Peciy6uiti» [25]. 3akon oO6MexKyBaB 3aKOHOTBOPUI IIOBHOBAYKEHHSI YPSILY
(axTruHO HeoOMekeHuME noBHOBaskeHHs MK TostoBu [upexropii C. Ilermopu. Ha
TOW Yac BOHA B)Ke BTpaTwja Bcio Teputopito HamgHinpgaucbkoi Ykpainu. OpHak y
BiZI03Bi «/lo HacemeHHs Beiei cobopHoi Ykpainu» Tomosa J[upextopii 06insB: «Ypsij
Pecmy6utiku ipu miepimiii 3Mo3i ckinde Bepxosny [lep:kaay Pany, sika mpo3BeThest
ykpaincbkuM [lapiamenToM 3 yctaHoBUMMU (DYHKITISIMU, /10 CKIaly SKOTO YBIHyTh
MIPEACTAaBHUKYM HAUIIUPIINX KiJl YKPAIHChKOTO TpoMaisiHcTBa. 1leit mapyiaMeHT, a He
XTOCH IHINUH, PO3B’XKe CIPaBy HAIOTO JIEP;KABHOTO YCTPOIO 1 IACTh HAPEIIITI CITOKiH,
gan i cuny lepxasi» [26, c. 235].

CBo€pimHUM OpraHoOM, IO BUKOHYBAaB TUMYACOBO [IEsIKi TapJaMeHTChKi (DYHKITI,
Oysi jiepskaBHI Hapaau 3 TpejacTaBHUKIB Jupekropii, ypsiay, TpymoBoro KoHrpecy,
MOITUYHUX TapTiit Ta in. Y tpyani 1919 p. B okynoBanomy nonskamu Kam'sn-
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i-TlopisbeproMy OyJio 3acHoBaHO Ykpaincbky Harionanmbhuy Pany, sika craBuiia
meToio ckaukatu Jlepixasauii CeiiM i BiIHOBJIEHHS AeMOKpaTii, moOy 0By mmap-
JameHTChKOI pecriybutiku. 3actynuuk Tososn YH Pagu C. Bapan miarorysas mpo-
€KT KOHCTUTYIIIi, SKUI cTaB OCHOBOIO Jiig ypsjoBol komicii A. HikoBcekoro Ta ii
poekTy «OCHOBHOTO JIepsKaBHOTO 3aKOHY YkpaiHncbkol Haposaroi Pecry6mikus [27,
c. 184-188]. Bin ckiamascs 3 10 poszinis, 158 aprukysis (crareil) i nepenbayas
BiZIPOJIKEHHS JIePKaBU «3 JIEMOKPATUYHO-PecyOIiKaHChKIM, Ha OCHOBI MapJiaMeH-
Tapu3My, YCTPOEM». Y MPOEKTI Tepeabadanch 3anodisKHi 3aX01 MPOTH MOCHICHHS
ocobuctoi Braau TosoBu /lupekropii.

[Ticist TpuBasiol TpUMicsYHOT POOOTH YPsiZioBa KOMICisT MiArOTyBasa JBa 3aKo-
HONPOEKTH, s1Ki 12 mucromana 1920 p. 3atBepaus [onoBa Jlupektopii, — «3aKkoH po
THMYacoBe BePXOBHE IIPABJiHHS Ta MOPSIOK 3aKOHO/ABCTBA B YKpaiHcbkiil Hapoaniil
Pecmy6uriti» i «3akon 1po depxasuy Hapoany Paxy Ykpaincbkoi Haponnoi Pec-
nyOmikuy [19, ¢. 114-116, 117-122]. 1li KOHCTUTYIIIlIHI 3aKOHU TOCUTH PETETHHO
BUINIUCYBAJIM PO3TO/Ii MOBHOBaXKeHb Mixk [/lupextopieto, /lep:xaBHoto HapoaHoro
Panoro Ta Panoo MiHiCTpiB, MiCTHJIM HOPMAaTUBHO-TIPABOBE BU3HAUYEHHST TIOPSJIKY
poOOTH TIepeapIaMeHTy.

[IpuiinaTi AupeKkTopiero 3aKOHK BUSIBUJIUCH OCTaHHIMU: «BapinaBcbkuil 10rosip»
C. Hermopu 3 10. Ilincyacbkum npussis 1o okynamii [Tobinero GLIbIIOI YacTUHU
YKpainy, ceIITHCbKUX IOBCTaHb, HAacTyly Yepsonoi apmii. B. Bunnnuenko nucas:
«I 3HOB Tpeba MMpPO i BiBEPTO CKazaTH, M0 KOJU O TMPOTH HAC He OYJIO MOBCTAHHS
HAIIIOTO BJIACHOTO CEJISTHCTBA i POOITHUIITBA, TO POCIHICHKUIN COBITCHKUIT YPSI/I HE 3Mir
61 HIYOro 3po6UTH IPOTH Hac....» [13, c. 180—182].

[cTopnyHO KOPOTKMM BUSIBUBCS /1eP;KaBOTBOPUMIA Tpotiec i B 3axifgHill YKpa-
ini. Konmueniis nepxasorBopenns Oy/a uitko chopMmyaboBaHa Bxke y Manidecrti
Ykpaincokoi Hamionanpuoi Pagu 19 xosTHa 1918 p., Hamepemonni yrBopeHoi
3 IIOBHOBQKEHHAMHU IapJlaMeHTy: BU3HaueHa €MHa yKpalHCbKa TepUTOpid, gKa
YKOHCTUTYHOBYBasach K YKpalHCbKa /lepKaBa; yCiM HallilOHAJTbHUM MEHIINHAM
IIPOIIOHYBA/IOCst 06paTH CBOIX IpeacTaBHUKIB 10 Y H Panu; BoHa po3poOKTh ITPOEKT
koHcTuTyIii [19, c. 93] 3 posmagom ABcrpo-Yropebkoi immepii YH Pama nepeGpana
BCIO TTOBHOTY BJIaJIM y Kpai, BU3HaUMIa ODilliliHy Ha3By Jep:KaBu — 3axiHO- YKpa-
inchka Hapoxna Pecmy6utika (3a tomimHimM mpaBomucom — B. €.), yTBOpua ypsif,
opratizyBajia BHOOPH OpraHiB MiCIIeBOTO caMoBpsiyBaHHs. KoHcTuTymiiiHi 3acanam
3YHP 6ynu BusHaueni YH Panoro Bxe 13 mmcromaga 1918 p. y «TumuacoBomy
OcHOBHOMY 3aKOHI PO Jep;KaBHY CAMOCTIHHICTb YKpaiHChKUX 3eMenby [19, c. 96]
VH Papa ininiooBana ykaaganas gorosopy mpo 3ayky 3YHP ta YHP i cobophicTb
yKpaiHchbkux 3eMenb. [Ipote mampukinati 1920 p. — ma mouarky 1921 p. mporec Harti-
OHAJIHOTO BiJIPOJIZKEHHST OYB TIepepBaHUil TIEPEMOTOI0 PA/ISTHCHKOI BJIa/IM Ha OiTbIIIiil
YaCcTUHI TEPUTOPii YKpaiHW i OKyIaIli€o 3aXiJIHOyKpaiHChbKUX 3eMenb [lombinero,
Pymynieto, YexocmoBayumHOIO.

Vpsan 3YHP, nepebyBaioun B emirpailii, MpogoBKyBaB MiJrOTOBKY J€MOKpa-
THYHOTO TIPOEKTY OcHOBHOTO 3akoHy. 3a Horo gopydeHHaM Hanpukiaii 1920 p.
npodecop C. [lnicTpsiachkuii po3podus npoekt Koncruryiiii 3YHP, o ysaransHus
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i PO3BUHYB [IeMOKPATUYHI KOHIIEMIil BITYM3HSIHOTO Jep:KaBOTBOpeHHs [28, ¢. 375—
381; 29, c¢. 165—185]. 3acagHuurMu 0COOJIUBOCTAMHU MIPOEKTY € MOJIOKEHHS PO
3YHP gk cyBepeHHY, TPaBOBY, IEMOKPATUYHY HAI[IOHAJBHY JIEP:KaBy, KA BU3HAE
JIOAKHY 3 1i mpaBaMu i ¢cBOOOaMU BasKJINBOIO COIIATBHOIO IliHHICTIO. Biaga B mep-
’KaBi 3aCHOBaHA Ha KOHCTUTYIIIHHOMY TIPUHITUII TIOJIiITy HA 3aKOHOIABYY, BUKOHABUY
i CyZIOBY 3 HIMPOKUM MiCIIEBUM CaMOBPSILyBAHHSIM.

Jl1s1 «oOTpyHTYBaHHS TPUBAJIOi HAPOJHOI BJAAM B Aep/KaBi», BBa)KaB BUCHUI,
BapTO CKJIMKATH YCTAHOBYI 300pM Ha OCHOBI 3arajibHOTO, TIPSIMOTO i TAEMHOTO TOJIO-
cyBaHHs 6e3 pistuti crati. OnxHoyacHo 3 BUGOpaMu 10 YCTaHOBUMX 300DPiB IIOBUHHI
BinOyTucs i BuGopu Ilpesugenra pecrybuiku. 36opu npuitMaioth KoHcetuTyiio
3YHP, 3aTBepKyOTh aJMiHICTPATUBHO-TEPUTOPIaTbHIIT MTOAIT pecirybIIiku, po3-
POGJISAIOTH 3aKOH IIPO BUOOPH JEIyTaTiB MapJaMeHTy I MiCIeBUX HPeACTaBHUIbKIX
OpTaHiB, IPUIMAIOTh HEOOXIIHI TTOAATKOBI Ta (hiHarcoBi 3akonu. Oprauizaris my6sTid-
HOI BJIQJIV 32 IPOEKTOM Tepebavasia ofHonasatHuil mapaament — Hapoany Tlamaty,
obpaHy Ha YOTUPU POKU HA OCHOBI 3arajJibHOTO, PIBHOTO I IIPSAMOro BUOOPYOTO IIpaBa
IIPY TAEMHOMY rosiocyBaHHi. /{711 BHeceHHs 3MiH 1 onoBHeHb o Koncruryii 3 ini-
[iaTUBY TapjaMenTy abo 3a pe3ysbraTaMi peciyOIiKaHChKOro pedepeHIyMy CKIu-
KAETDHCS CTeIiaTbHUul TPeCTaBHUIIBKUI opraH — 3arasbHoziepxkaBHa Pama. Kpim
neperssiry abo BHeceHHsT 3MiH 10 OCHOBHOTO 3aKOHY, BOHA YXBAJIOE PIIlEHHS MO0
Ha/[3BUYAHNX 3aXO/IiB B JepP:KaBi y BUIAAKY BiiiHU a0 JOCTPOKOBOTO MPUITMHEHHST
HOBHOBaKeHb IIpe3uenTta peciryO/Iiku.

Jlo cuctemu opraHiB BUKOHABYOI BJIai BXOASTH [Ipe3uieHT pectyOmiku, ypsii —
JepsxaBHa Pajia ii miciieBi opranu BUKOHaBYOI Biiau. [Ipe3uieHT 0OUpaeThest CTPOKOM
Ha YOTHUPHU POKH 1 € IJIaBOIO JIeP:KaBH, OUOJIIOE BUKOHABYY BJIA[Ly, IIPU3HAYAE UJICHIB
VP, <CIIIKY€E 32 3aKOHHICTIO yrpaBiiHHgy. CyzoBa cucTteMa BKIIOYAE 3arajibHi U
criertiasbHi cyzu, JlepskaBuuii cyosuit pubyHas i rmaBy lepsxasHoi octuiti. «Cymuri
npusHavaoThest [Ipesnaentom peciy6iriky, abo 3actymaounm ioro Tomosoro Jlepikas-
HOI IOCTHIIii, OCTATOYHO i Ha BCe JKUTTS». YdJacTh HApPOAy B IPaBOCY/Ii 3abesreuy-
€THCSI MUPOBUMMU CYJIAMU 32 y4acTi HAPOJHUX 3acizaresiiB abo NpUCSKHUX. BepxoBHe
MPaBOCY/IS HAIEKUTH [lepkaBHOMY CyZI0BOMY TPHOYHAITY, 10 TIOBHOBAKEHD SIKOTO
BifIHECEHU I TaKOXK KOHTPOJIb 32 KOHCTUTYIIMHICTIO 3aKOHIB, IOTPUMAHHS PAMOK KOM-
HeTeHIIil TPeCTaBHUIIBKIX OPTaHiB, BAKOHAHHSI 000B'A3KIB jlellyTaTaMy TIapJaMeHTy,
3aTBEPKEHHS HOTO PillleHb i3 MOMITUYHNUX 3BUHYBAaYeHb Ta iH.

Koucrurymiitauit mpoekt C. /[HICTpSIHCBKOTO MICTUTD BayKJIUBI TIOJIOKEHHS TIPO
OpTraHisalliio Ta MPaBOBi 3aca/d /AiSJIBHOCTI MPEACTAaBHUIIbKUX OPTaHIB HA MICIISX,
PO CTATyC JepKaBHUX CJIY;KOOBILIB, TIPO TIOPSIZIOK MPOBeIeHHs pedepeHayMiB pis-
HOTO PiBHS Ta iH. <K MOJITUYHUHN BJIACHUK HAIlIOHAJIBHOI TEPUTOPIi YKPAiHCBKUI
HapoJl € HOCIEM TEPUTOPiaTbHOTO BEPXOBEHCTBA B Aiep:KaBi... Bci iHIT Hapoau, ski
MOCTIHO TIPOKUBAIOTH Yy JIepsKaBi, OepyTh MPOMOPIINHHY y4acTh SIK Y CTBOPEHHI i
oprasisailii BoJIeBUSIBJIEHHST HAPOJY, Tak i iioro 3aiiicHenHi». [Ipoext Koncturyiii
3YHP zanmmuBcs Hepeasli3oBaHUM, OHAK il HOPMU i IPUHIIAITH BiITIOBIIaJIN CAMUM
JOCKOHAJIMM KOHCTUTYIIHHIM JOKTPUHAM TOTO 4acy i pOOWIN Y4eCTh BITYU3HSHOMY
KOHCTUTYI[IOHAI3MY.
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Bucnoexu. Konueniiii 1epkaBoTBOPeHHS 100U HALlIOHAIbHO-BU3BOJbHUX 3Ma-
raub 1917-1920 pp. BimoOpasuim ycro CKIAAHICTD A€PKABOTBOPEHHS, BHYTPIIIIHBOTO
i reonoJiTUYHOTO cTaHoBuUIa YKpainu. [ligui Ykpaincbkoi IlenTpanbuoi Panu
3armouyaTKyBajM po30ynoBy Ykpaincbkoi Haposawuoi Pecry6uiku, 1eMOKPaTHYHOTO
JIepKaBOTBOPEHHS, BITYUM3HAHUI HapaamMeHTapusM. Hailbiibin BU3HAUHUM € BHECOK
B PO3POOKY KOHIENTYaJbHUX OCHOB jiepsKaBHOTO OymiBHUIITBA M. TpyIieBchKoro
i B. BunHuuenka, siki CBOEIO MOJITUYHOIO TTyOJIIUCTUKOO i KepiBHUIITBOM Y I[P
i Tenepanpaum CekpeTtapiaToM CHPUSIIN JEP>KAaBOTBOPUOMY TPOIIECY, PO3B’SI3aHHIO
fioro HaraJbpHUX mpobseM. BepmuHamMu KoHcTUTYIIHOTO TIporiecy B Y HP cramu
IIT i IV YuiBepcanu, ocnoBonosioxksi 3akouu, Koncturyuist Y HP. Baxausy posb y
BigHoBeHHi Y HP 3irpasa ii J[upekTopisi 3 MOie/TIO «TPYAOBOI JeMOKPaTii», Y BiJl-
CTOIOBaHHI TepPUTOPIabHOI HiJicHOCTI YKpainu, cobopHOCTi ii 3emeb.

Jlnst mistyiB 3axigHo- Ykpaincbkoi Hapoanoi Pecrybiiku xapaktepHuM 0yJio
TSDKIHHS /10 KJTACUYHUX 3Pa3KiB €BPOIEHCHKOTO MapJaMeHTapu3MYy, ITBUIKE CTBOPEHHS
JIEMOKPATUYHUX iHCTUTYTIB Ziep:KaBu. 3aKOHOTBOPUI i1 ycTanoByi 3axoan ¥ H Paan —
YTBOPEHHST YPsiity, pPo30y/I0Ba CHCTEMH OPraHiB MiCIIEBOTO caMOBPsiyBaHHs1, « TrMyaco-
Boro OCHOBHOTO 3aKoHY», 3/yKa 3 YHP — cTanu peasbHUM BTiJIEHHAM CyBepeHITeTy
3aXiIHOYKPaiHCHKOTO HAPOJLY, MOTO Jiep:KaBHOCTI. ¥ KoHcTUTyIliitHOMY TipoekTi C. /IHi-
CTPSTHCHKOTO BTUIMJINCh OCHOBHI MOJIOKEHHS 1 IPUHITUIIN TTPABOBOI JIEPyKaBU.

O1iHo0YM HACTIIKY, 3HAYEHHS 1 yPOKHU HAIliOHAJTbHO-BU3BOJbHUX 3MaraHb
1917-1920 pp., M. IpyiieBcbkuii mucas, MO HE AUBJISYNCH HA Beawde3Hi OoJticHi
BTpaTH, HApOJOM OyJIM CKUHYTI KailJlaHu, HaUTSKYe MOCKOBChKE SIPMO, MOKIHYEHO
3 JIlyXOBHHMM XOJIOIICTBOM, XOJIyiicTBOM paba, BiJHOBJIEHa, Xall HEHAJOBIO, Aep-
JKaBHA CaMOCTIMHICTh, PO3TOPHYTA IMUPOKA COIliajibHA TPOTpaMa, yTBEP/XKEHO Halle
HarionasapHe icuyBanus [10, c. 158—160, 229-236, 238—243]. /loBoauB BaxIu-
BiCTh iICTOPUYHUX 3B’43KiB i3 3aX0JI0M, «3aXi/IHOI OpiE€HTaIlil», CBOTO, YKPaiHCHKOTO
paBa — «OJIHAKOBOTO 3aKOHY He ckuazen aast Cubipy i Yrpainus. Y 6porurypi «Ha
nopo3i HoBoi Ykpainuy AiNNIOB BUCHOBKY: /IJIsl 11 TOCSAATHEHHST BAXKJIUBUU «II€BHUN
MOPAJIBHUN PUTOPU3M, ... KOHYE TIOTPIOHUIT [IJIsT YCITiXY, PO3BUTKY ¥ TBEPHOCTI J1€MO-
KPaTUIHOTO Jafy... TibKU TOi, KO JepsKaBa, TpoMajia CTaHe He TTYCTOI0 BUBICKOIO,
... @ IIHCHUM I[EHTPOM MUCJI 1 BOJI, IPEIMETOM KYJIBTY, PEJIirii, sKMM BoHa OyJia st
CTapUHHOTO eJiTiHa abo PUMJISTHUHA; TOAI TiibKu 30yayeThest Beanka Ykpaina...»
[10, c. 248-252].

Ypokamu A1 HUHINIHIX AeP:KaBOTBOPIIB 3aIUINAIOTHCS I HEBUPIIIEH] COIliab-
HO-eKoHOMIuHi pobemu B YHP crosiTrst TOMy, BTpaTty coiiaibHOT OOPH BJIAJIH,
HEBU3HAUYEHUI MTPABOBUN CTATyC OIMO3UIlii, HEBUIIPAB/AHI CIIO/[iBAHHSA HA iHO3EMHY
JIOTIOMOT'Y.
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Concepts of state formation of the era national liberation competition (1917-1920)

The article considers the concepts of state formation of the era of national liberation struggles
(1917-1920) — M. Hrushevsky, V. Vynnychenko, M. Tugan-Baranovsky, P. Skoropadsky, S. Petliura,
S. Dnistryansky. They are based on the ideas of building a sovereign, democratic, parliamentary
republic (UPR) or an alternative hetman Ukrainian state or a democratic state governed by the rule
of law (ZUNR). They enriched the state and legal thought, theoretical models of Ukrainian statehood,
accumulated the program principles of political parties and public organizations. The short duration of the
existence of the UPR and ZUNR does not cancel out the fruitful state-building experience of its leaders
and people, democratic law-making, labor monarchy (V. Lypynsky ), parliamentary-presidential republic
as a democratic, legal, social state (S. Dnistryansky).

Particular attention is paid to the political journalism of M. Hrushevsky and V. Vynnychenko,
the constitutional projects of domestic statesmen. They are based on a short but fruitful state-building
experience, hopes for a real prospect of establishing Ukrainian national statehood with the support of
the international community. The article draws attention to the simplified idea of some researchers about
the “federalism” of M. Hrushevsky and other figures of the Central Council, the main reasons for its
Jall, the impact of geopolitical factors on state-building processes in Ukraine, which is a violation of
methodological principles of historicism and objectivity. The positive potential of state formation in 1917—
1920 and its unresolved theoretical and practical problems will remain an instructive example for current
and future domestic statesmen.

Keywords: parliamentary model of statehood; autonomy; sovereignty; federation; UPR;
Directory; ZUNR.
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AOKTPUHA METOAIB TAYMAYEHHA HOPM T1IPABA,
COOPMOBAHA Y INPAKTHULI CYAY €C

IIpoananrizosano doxmpunanvii nioxoou 0o eusHauenms Memooi6 i NPUHUUNIE MAYMAUCHHS HOPM
npasa, sxi sacmocosye Cyd €C. Buokpemieno mpaduuiiini ma 0coOausi Memoou miymMadenis, 61acmusi
inmezpayitinomy npagocyocio. Onucano OuHAMIKY 3min Y nidxo0ax 00 MiYMadeHs HopM NPAsa Y piuen-
nsx Cydy €C nicas nionucanns Jlicaboncvkoi yzoou. Bugueno nayxosi nioxodu 0o meopemuxo-npagosozo
BUSHAUEHHS NOHAMMS <MIAYMAUEHHS HOPM NPABA>, SKI MICMAMbCS Y gimuususnux dicepenax. Onpaypo-
6ano inozemui Orcepera, npucesueni memooam maymauenns nwopm npasa Cyoom €C.

Kirouosi cioBa: meronu tiymadennst; Cyn €C; Teosoriunuii METOJ TIIyMayeHHsl; HOpMa IIpaBa
€C; npenmer TayMaueHHs.

Kamunckaa H. B., xanaujar 0puandeckux HayK, IOIEHT, JOKTOPAHT OT/leJIa TEOPUU Tocynap-
cTBa M npaBa, VHcTUTyT Tocynapersa u npasa umenn B. M. Koperkoro, Ykpauna, r. Kues.
e-mail: ilonaelka2013@gmail.com ; ORCID 0000-0001-9458-9730

TOKTpHHA METOIOB TOJKOBaHUs HOPM npaBa, copmuposannas B npaktuke Cyna EC

Ananusupyromes 00OKmpuHaivivie no0xXo0bl N0 6ONPOCam OnpedeieHus Memooos U NPUHUUNOS
MOAKOSaHUS. HOPM npasa, Komopwvie npumensiomes: Cyoom EC. Buidersiomess mpadumuonnwvie u ocodoie
MemoovL MOAKOBANUSL, NPUCYULUE UHMEZPAUUOHHOMY NPABOcyouio. Onucoiéaemcs. OUHAMUKA USMEHENUIL
6 no0xodax k moaxoeanuio nopm npasa 6 pewenusx Cyda EC nocae noonucanus Jluccabonckozo cozna-
wenust. AHAIUUPYIOMCSL HayuHble NO0X00bL K onpedeienuto NOHSMUS MOIKOBAHUS. HOPM NPasd, cooep-
Jeauguecs 6 omeuecmeennvlx ucmounuxax. Usyuenvt unocmpanivie ucmounuki, nocesuyentvle Memooam
moaxosanus nopm npasa Cydom EC.

Kmouesbie caosa: meronnt tosnkosanus; Cya EC; Teosornueckuil MeToj TOJKOBAHUS; HOpMa
npasa EC; mpeaiMeT TOTKOBaHUS.

Bcmyn. Po3uTok iHTerpamiitHuX mpoiieciB y €Bporri, 10 SKuX YKpaiHa 10Jy-
YWJIach, MiJIMUCABIIA YTOMY MPO ACOIiallifo Mk YKpaiHOw, 3 OJ[HIE] CTOPOHH, Ta
EsporeiicbkuM Coio30M, EBpPOTIENCHKIM CITIBTOBAPUCTBOM 3 ATOMHOI €Heprii i iXHIMI
JlepsKkaBaMu-4JieHaMt, 3 JIPYyTol CTOPOHM (Zlasi — YTrojia TIpo acolliallio), po3nmproe
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MesKi JIOC/IiIKeHb HayKU Teopil jep:kaBu i mpaBa y OiK BMBUYEHHS iHTerpaiiiiHoro
MPaBOMOPSIKY TOPs 3 HallioHaTbHUM. BuBuenns mpaBa €C, 3acaa opranisaiii i
dyskiionysatHs iHcTuTyIii €C He TTOBMHHO 0OMEKYBATHCS JIMIIIE OHIEIO TaTy3310
IOPUINYHOI HAYKW — MiKHAPOJHUM TIPABOM, aJiKe TTicJsd BeTymy Ykpaian g0 €C itoro
«acquis» Ta IHCTUTYI] CTAaHyTh HEBi'€EMHOIO YaCTUHOIO HAIIOHAJIBLHOIO ITPABOIIOPS/IKY.

Bisbire Toro, cy/1oBy (hyHKITiTO 3 BUPIillIEHHS CTIOPiB Ha mijicTaBi ipaBa €C BUKO-
HYBaTUMYTb HalliOHAJIbHI CY/IH, 5IKi, 3aCTOCOBYIOUM UM iHTEPIIPETYIOUN HaIliOHAJbHE
3aKOHOJIABCTBO BiANOBiHO 10 npaBa €C, MOBUHHI OYIyTh OCMUC/IOBATH iHTErpa-
1ifiHe TTPaBO B KOHTEKCTI He JIUIIIe HAI[IOHAJbHUX IHTEPeciB, a il CIiJbHOrO JIs BCIX
JIepsKaB-4IeHIB TPaBOMOPsIKY. ToMy TipaBuiIbHe 3acTocyBanHs HOpM mpaBa €C Oyze
3aJieXKaTy BiJl IHTEJIEKTYyaIbHOTO MTOTEHIaTy CY/UIiB 1 a/IBOKATIB Ta IIPABOBOTO OCMUC-
JIeHHs1 HUMU HOPM TipaBa €C, 1110 BUMaratuMe Bijl HUX TOTJIMOJEHUX 3HAHb y cdepi
npaBa €C, po3yMiHHS HOTO 3MiCTY, TPaBUJ TIIyMadyeHH i 3acTocyBaHH:. /[skepesom
IIPAaBOBOTO OCMUCJIEHHS 3a3HAYEHUX I1POIIeCiB MOKYTh CTaTU €BpoOIlelicbKa IIPaBoBa
noxtpuna, npaktuka Cyay €C Ta BITYM3HAHI TEOPETUKO-TIPABOBI JAOCJIXKEHHS,
npucBsiueHi 3acajiam gyHkiionyBanHsa Cyay €C, 30kpemMa TUTAHHSIM TJIyMadeHHs
HOPM IIpaBa.

TeopeTnko-mpaBoBa KaTeropis TJyMadeHHS HOPM IIpaBa He HOBA JJIsI HAYKU
Teopii fepkaBy i paBa abo rajay3eBUX HayK, MPOTE Y KOHTEKCTI METO/IB Ta TPUH-
IUTIB TJyMadeHHd, SIKi Y ¢BOixX pimeHHaX 3acTtocoBye Cyn €C, € MaIof0CTiIZKEHOTO.
AXTyaTbHICTD TeMU TOSCHIOETHCS TaKOK mo3uilieto cyaai Koncrurymiitnoro Cymy
Ykpainu B. Jlemaka, akuii BKa3ye Ha aKTyaJbHUM 3alIUT HA JOCTIPKEHHST TTPAKTUKA
3aCTOCYBaHHSI METO/liB TIIyMayeHHs Ta aHaJIi3y OKPeMUX KOMIIOHEHTIB TJIyMayeHHs,
30KpeMa: MeTH, cyO’'ekta Ta 06’ekra, obesry, pesyabraris [1, ¢. 133—143]. I raki
JIOCJIIJKEHHS 1TiKaBi B KOHTEKCTI BUBUEHHS MpakTuky iHo3eMHUX (Bepxosnoro Cymy
CHIA), mixxnapogaux (€CILJI) Ta interpariiinux (Cyny €C) cynoBux iHCTUTYIIIH,
SIKi 320€311eYyI0Th €IHICTD IEMOKPATHYHUX I[iIHHOCTEN Ta YTBEP/KEHHST BEPXOBEHCTBA
IIpaBa y CBOIX IIPABOIOPSIIKAX.

Ananiz ocmannix docaidxcens i nyoaikayiii. [TuraHHs METOAIB TIyMadeHHS
HOPM TpaBa, siki 3actocoBye Cyn €C, HeoqHOPa30BO OYJI0 06’€KTOM BUBYEHHS STK
cepell iIHO3eMHUX, TaK 1 BITYU3HAHUX HAYKOBIIIB. Tak, 0 aHasi3y METOMIB TJIyMa-
yeHHs y cBOiX myOuikarisx 3seprasuch E. Apuya (E. Arnul), T. Be6p (H. Bebr),
A. Bpenimac (A. Bredimas), /I. Beas6pox (D. Wellbrock), K. Xamcon (C. Hamson),
T. Komaposa (T. Komarova), X. Kytuep (H. Kutscer), K. Jlenaptc (K. Lenaerts),
M. Muxkiesuu (M. Mykiyevych), H. Pacmycen (N. Rasmussen), O. Tparutox
(O. Trahniuk), T. Xaprmi (T. Hartley), I. dBopcbka (1. Yavorska) Tta inmr. ITpote
B Haylli Teopii Aep:kaBU 1 mpaBa MeTOAM TaymaudeHHs, 3actocoBHi Cynom €C, He
PUITHATO aHAi3yBaTH, ajike YKpaiHa He € jepskaBoio-useHoM €C i 10pUCAUKITIS
Cyny €C He mommploeTbCA HA HAIIOHAJIBHUE TIpaBonopsiok. IIpore, matoun Kypc
Ha €BPOIHTETPAILiIO, TOCTI/KEHHSI TEOPeTUYHUX OCHOB TpaBoniopsanky €C € Baxiu-
BHM 3aBJIaHHAM IS TEeOpii JiepsKaBu 1 mpaBa, ajzke Iie iHTerpailis mepeadoadaTiMe
B TIEPIIy YePTy iHTerpallilo HaIliOHAJIbHOTO i HAJIHAI[IOHAJIBLHOTO MPaBOIIOPSI/IKIB, a
BKE MOTIM €KOHOMIK.
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Mema i 3a60annsa. IlpoananisyBatu JOKTPUHAIBHI IIXOAN 3 MUTaHb BHU3HA-
YeHHsI METO/IiB 1 PUHIUIIB TJyMaueHHs HOPM IpaBa, ki 3actocoBye Cyn €C.
Bugiiru TpaauIiiiini ta 0cobMBi METOAU TAYMadeHHs, BJACTUBI iHTerpalliiiHOMy
npasocyzaao. IIpocresxknTu fuHAMiKy 3MiH y MiIX0/ax /10 TJyMadeHHsI HOPM IIpaBa
y pittennsix Cyny €C micas nignucannst JlicabOHCbKOT yrojiu.

Buxnao ocnoénozo mamepiany. Y Teopii nep:kaBu i mpaBa iHCTUTYT TayMa-
YeHHST HOPM TIpaBa MPUHUHATO OOIPYHTOBYBATH MOYMHAIOYN 3 BU3SHAUYEHHS MOHSTTS,
MeTH, 06’eKTa, cy0'€KTiB, BUIIB TIyMayeHHsI, METO/IIB, CIIOCO0iB TOIO. ITOHSTTST «TJIy-
MaueHHsI HOPM TIpaBay MOXOAUTh BiJl 3araibHOTO MOHSATTS «TJIyMAuyUuTHy, BUSHAYEHHS
SIKOTO HaBejleHEe Y TePMEHEBTHIN Ta Tepeabadac TayMadyeHHs TJIMOMHHOTO 3MiCTy
TEKCTIiB, IXHIX MMePeKJIiB ILJISXOM JOCIPKeHb CTPYKTYPHU I CeMiOTUYHOI TPUPOAN
MOBU, BUBUEHHS ICTOPUYHNX, PEJIITITHUX Ta IHINUX BiJOMOCTEH, OB’ I3aHUX 13 KOH-
KpeTHUM TUIIOM [2, ¢. 116]. ¥ repmeHeBTUIl MOHATTS «TJIyMadeHHs» I10B’A3YIOTh 3
IIPOIIECOM YCBiOMJIeHHST (IHTeJeKTya bHUI TIpoliec cy6’€KTa i3 3'siIcyBaHHS 3MiCTy
11t cebe) Ta pos’scHeHHs (IHTepIpeTalis 3MiCTy /s IHIMX 0cib), ToOTO Tiryma-
YeHHs1, BUpaskeHe BepOasbHO ab0 JOKYMEHTAIBHO (ITMCHMOBO) JOCTYITHO JIJIsI 1HIITX
oci6 [3, c. 3]. Ha namr morJisiz, 11 mpoitecu B3aEMOTIOB si3aHi, ajike 6e3 yCBiOMJIEHHS
TEKCTY HEMOJKINBO 3a0€3IEUNTH HOTO IHTEPIIPETAIIiio, 3PO3YMIIY /IS iHIIOI 0COOM.
To6To 1elt nmpoitec BUMarae Bij cy6’eKra TIyMayeHHs HassBHICTH BiIMOBIHOTO
IHTENIeKTyaJIbHOTO PiBHS PO3BUTKY, KWW TO3BOJIUTH Y MeXKaX BJIACHOI CBiZIOMOCTI
3'sCyBaTH 3MICT TEKCTY Ta PO3’SICHUTHU HOTO iHIINM JIOCTYTTHOIO MOBOTO. TaKWit TTiIxiy
JI0 PO3YMIHHS TPOIECy TAyMadeHHS BUBOJIUTH WOTO 3 Py METOAWYHUX Jil, SKi
MO’Ke BUKOHATH KOK€H, XTO BOJIO/II€ METOMKOIO TIIyMaueHHs Ta 3B€PTA€ yBary Ha
BJIACTUBOCTI Cy0’€KTa TIIyMadeHHsI, a caMe iHTeJIeKTYaIbHUI MOTEHIal Ta HAaBUYKH
3aCTOCYBaHHS TEXHIK TJIyMayeHHSI.

[Opunuuny repMeHeBTUKY PO3TJISANAIOTH SIK METOMOJOTII0 3/iIICHEHHS TTPaBO-
CyAlisd, a TJyMadeHHsS HOPM TIpaBa Cy/IOM BU3HAYAIOTh SIK T€PMEHEBTUKO-TIPABOBY
MiSUTbHICTD, CIIPSIMOBAHY Ha 3'sICYBaHHST 3MICTy MpaBa Ta OOTPYHTYBAHHS PillleHHs
y crpasi [4, 5].

Y Tteopii nep:xaBu i mpasa Mpolec TAyMadeHHs Ta iHTepIpeTallii HopM IpaBa
BU/IIIAIOTH SIK CAMOCTIMHUI BUJ MisITBHOCTI, CHPIMOBAHUM Ha peasisalliio HOpM
npaBa. CydacHi MiIpyYHUKN MiCTSTh Pi3HI BU3HAYEHHS TIOHATTS «TIyMadyeHHsT HOPM
npasay, 3MicT skux noAibHwit. Hanpukiazm, y miapyunuky 3a pegakiiieto B. M. IIBika
MOHATTS «TJIyMadeHHS TpaBay BU3HAYAIOTH SIK [iSJIBHICTH, CIIPSIMOBAHY Ha 3’5CY-
BaHHS, OCMUCJICHHS JIINICHOTO 3MiCTy HOPM TIPaBa 3 METOIO CIPUSHHS 1X MPAKTUYHIN
peasrizailii, a TAKOX pe3yJIbTaT TaKoi MiSJIbHOCTI, IO MTePEBaXKHO BTIMOETHCI B IHTEP-
nperariitno-mpaBoBoMy akTi [5, ¢. 419]. II. M. PabinoBuY BU3HAYaE Iie MOHATTS K
JISUTBHICTD MO0 3'siCyBaHHS a00 PO3’SICHEHHST 3MICTY IOPUANYHOI HOPMH 3 METOIO
NPaBUJIBHOTO ii 3acTOCyBaHHs Ta peasizaitii [6, c. 196]. Y cBoto uepry M. 1. Kosrobpa
i/l TOHATTSM <IOPUIUYHE TIyMadeHHsI» PO3yMi€ 0coOJUBUN po3ymMoBuii (iHTe-
JIEKTyaJIbHUAM ) TIPOIleC 1 BUJL IOPUANYHOI ISIJIBHOCTI, CIIPSIMOBAHUM Ha 3’SICYyBaHHS
i po3’siCHeHHS 3MIiCTy HOPM TIpaBa Ta MOJIOKEHb IHIUX MPABOBUX JOKYMEHTIB 3
METOI0 TIpaBUJIbHOI iX peaisarii [7, c. 249]. Imubunnoo € aymka O. B. 3aituyka,
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H. M. Onintenko mpo Te, M0 TAyMadyeHHS HOPM TIpaBa — Iie MPoIlec, Y IKOMY BCTa-
HOBJIIOETHCS 3MIiCT HOPMH, 1i OCHOBHA MeTa i colliaJbHa CIPSIMOBAHICTh, HACTIAKA
JIii TPaBOBOTO aKTa, BUSIBJISIFOTHCS CYCILIBHO-ICTOPUYHI 00CTaBMHU HOTO MPUIAHSTTS,
yMoBHU 3acTocyBanHs [8, c¢. 468]. [ToxibHuMil BUKIA[ BU3HAYEHHS 1[bOTO IIOHSTTS
MoskHa Bignaitu y miapyunukax JI. A. Jlymsa, O. @. Ckanyn, O. I. Degopenko Ta
IHIIINX, 1110 BKAa3y€ Ha CTAJICTh 1IbOTO BU3HAUEHHS /IJII HAYKU Teopii lepKaBy 1 TpaBa.

Bepyun 3a ocHOBY 3a3HavyeHi BU3HAUEHHS Ta PO3TASAAI0UMN 1X y CBITJI iHTe-
TpaIiitHOTO TTPABOIOPSIIKY, TPOIIOHYEMO TIOHATTS TIyMadeHHs HOpM TipaBa Cynom
€C BU3HAYATHU SIK 1HTEJEKTyaJbHUI TTPOIIEC YCBIIOMJIEHHS Ta IHTEPIPETAIlii HOPM
npaBa €C, cupsgIMOBaHWN Ha PO3KPUTTS MOTO 3MiCTy B KOHTEKCTi iHTeTpalliii-
HOT'O IIPABOIOPS/KY, CHIJIBHUX 3araJbHOJIONCHKUX 1 IeMOKPATUYHUX IIHHOCTEH,
B Pe3yJIbTaTi SIKOTO 3a0€3IeUyeThCs OJHAKOBE PO3YMIiHHS Ta PiBHOMipHE HOTO
3aCTOCYBaHHS JAep/KaBaMU-dJeHaMu 0e3 IIKOAM AJist IXHbOI HalliloHAJIbHO-IIPABOBOI
IJIEHTUYHOCTI, ajle 3 YpPaxXyBaHHIM iXHIX KOHCTUTYIIMHUX TPAJUIIN i TPereseHT-
Hoi npakTuku Cyny €C. OnnakoBe po3yMiHHS Ta PiBHOMIPHE 3aCTOCYBaHHS HOPM
npaBa €C € ocHoBHuMY 3aBAanHaMu Cyny €C, oCKibKY 1€ TapaHTy€e TOTPUMAHHS
NPUHIMIY [IPaBOBOI BU3HAaueHOCTI st rpoMasin €C He3aseKHO Bijl TOro, Ha
TepuTOpii siKOi fmepkaBu — yiena €C Bouu mepebyBaioTh. 1leil mporec HaaCKIaI-
HUM, amke cyb’extu Taymadenus — cyauai Cyny €C, Oyayum mpeacTaBHUKAMU
KpaiH KOHTHHEHTAJbHOTO ab0 3arajJibHOTO MPaBa, MOBUHHI JOCATTH KOHCEHCYCY Y
BU3HAYCHHI 3MiCTy HOPM iHTErpamiiiHoOro mpasa, SKWil 3a/[0BOJIbHUTH CYCITIJIbHUN
3alUT Ha CITiJIbHE MTPABOBE PETYJIOBAHHS He3aJeKHO BiJl HAIliOHATbHUX TTPABOBUX
Tpaauuiil. Ile BUMarae Bifi HUX SK 3aCTOCYBaHHS TPaAUIiiHUX METO/iB TJIyMa-
YEHHS, XapaKTePHUX /i1 000X MPABOBUX CUCTEM, TakK i MOIIYKY 0COOJUBUX 3aCO0IB
Ta IPUHIIMTIB TIyMadeHHs, siki 3po0JisiTh paBo €C BU3HAYATBHUM i 3PO3YMITUM
1uist BCix. BogHouac ciriiyBaHHs mpere/IeHTHIH pakTHili 3a0e31meuye moCIi10BHIIA
po3BuTok mpaBa €C.

Cy06’ekramu, siKi 3ilCHIOIOTH OMilliliHe TIyMadeHHsI HOPM TIpaBa B YKpaiHi, €
Bepxosnuii Cyn, Koncturynitinnii Cyn Ykpainu, opranu, siki BCTAHOBJIIOIOTE HOPMH,
YIOBHOBa)KEHI OPTaHM JIeP;KaBHOI BJIAJIN, IKUM JIEJIETOBAHO TaKy (DyHKITIO (HAIpu-
ka1, HarfionasipHe areHTCTBO 3 IIMTaHb 3amobiranHs Kopyiiii, JlepskaBHa 1mogaTkoBa
ciyskba Ykpainu un HarfioHasbHe areHTCTBO 3 TIMTaHb JeP/KaBHOT CIyKOM).

ITTo cTocyetbes npasonopsinky €C, To Bianosigaao 10 cT. 19 loroBopy npo €C
TyMadeHHs 3akoHogaBcTBa Coio3y ab0 YMHHOCTI aKTiB, MPUHHATUX YCTaHOBAMH,
3niicaioe e oxHa iHcTutTyIis — Cya €C. OCHOBHUMY «3anmuTyBadamMmuy OMitliii-
HOTO TIyMadeHHs1 HopM nipaBa €C € HallioHaIbHI Cy/H, SIKi MiJl Yac PO3TJisay ClpaBu
B nopsiziky c1. 267 [loroBopy mpo dynkiionyBanuss €C MaioTh IPaBO 3BEPHYTUCS
1o Cyny €C i3 BiITOBIAHIM 3aTTUTOM TIPO YXBaJIEHHsI TIOTIEPEIHBOTO PIlllEHHS 0/I0
TIIyMaueHHsl, sike MOTiM OepyTh 3a OCHOBY PO3TJISIy BiAmoBigHOTO criopy. Toyma-
yeHHs1 HOpM TipaBa 3piiicHioe Cyx €C 6e3 OIiHKM KOHKPETHUX OOCTaBUH CIIPaBH,
BO/IHOYAC O(irliliHe TIyMadyeHHsT 3MICTy HOPMU HA/AETHCS 3 METOI0 3a0e3TevdeHHs
PO3TJISAY CIIPAaBU HAITIOHATBHUM CYJIOM Ha TificTaBi 11i€i Hopmu. HartionanbHi cyam
JlepsKaB-uJIeHiB 3/[IHCHIOITD ogilliline TIyMayeHHsT HAI[IOHAJIIBHOTO 3aKOHO/IABCTBA,
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Yy TOMY YMCJIi 32aCTOCOBYIOUM 10 HAITIOHAJIBLHOTO 3aKOHO/IABCTBA 32 aHAJIOTIEIO TPaBO
€C abo MeTo MMPOKOTO TIyMaYeHHSI.

Heodimiitae Trymauents Hopm nipaBa €C MiCTUTBCS Y BUCHOBKAaX IeHepaJTbHIX
a/IBOKATIB I HAYKOBUX IyOJIKAISX BiIOMUX €BPOIEHCHKUX MPABHUKIB, 1[0 CTAIOThH
mxepenoM 17 cyanis Cyny €C mif yac posriisijly HUIMU 3allUTiB TIPO TIyMadyeHHS
Bijl HAITIOHAJNIBHUX CY/IiB.

3 [lorosopy mpo €C BOAYAETHCS, 10 KOHCTUTYIIWHI CYIH AePXKaB-UJIeHiB He
3MIMCHIOITD O(DIliiTHOTO TIyMadyeHHs MOJ0KeHb 3akoHomaBcTBa €C, mpoTe Taka
3a00pOHA Hijle He BCTAHOBJIEHA, a TOMY He BHKJIIOUEHO, 1[0 HOPMATUBHUII aKT, MpH-
it yeraHoBamu €C, Moke OyTH MifICTAaBOI0 KOHCTUTYIIIIHOTO MPOBAJKEHHST
B HAI[IOHAJIbHOMY CY/IOBOMY OpPTaHi KOHCTUTYI[IMHOI IOPUCAUKII] 1 IOTO YUHHICTD
Oyzie mocTaB/eHa IIiJi CYMHIB 3 OIVISIZly Ha HEBiAMOBIAHICTH TAKOTO PeryJioBaHHS
HAIlOHAJIbHIN KOHCTUTYIIIT 200 Yyepe3 HOpYyILeHHsT HAI[lOHAIbHOTO cyBepenitery. Taki
MepecTOpoTy JIOCUTD YacTo BucaoBMoBaau cyani Cymy €C Ha mepmux eTamax ioro
(yHKIiOHYBaHHA, KO 110 iIHCTUTYIIIO 3BUHYBauyBaau Y BUXOJI 3a MeKi HaJlaHUX
iii epkaBaMU-YJIeHaM1 [TOBHOBAKEHb I1iCJIsl IPUUHATTS PillleHb, B SKUX BCTAHOBUJIN
NPUHIIAI BEPXOBEHCTBa i mpsimoi /i mpasa €C Ta 3a3Hayain po HeoOXiAHICTh TiICHOI
B3A€EMO/Ii1 3 HAIlIOHATBHUMU CYIOBUMH iHCTUTYIIAME [9, c. 19]. AJte, K He AMBHO,
Takuii hakT cTtaBcsd i B cydacHuii nepioz dbyukiionysanng Cyay €C, ko 1151 iHCTH-
TYIIisl 3HAYHOIO MipOI0 YKOPiHWJIA BIACHUI aBTOPUTET, TIPOTe 1ie He 3aBaanyio Kon-
cruryniitaomy Cyay Himeuunnu BW3HATH, 10 YacTUHA TPUHHATOT €BpOIEHChKIM
HEHTPaJIbHUM OaHKOM TIporpamu cyrepednts ix Koncrurytiii [10]. Takum camo mpu-
KpPHUM MpuKIaIoM € BusHanus KoHcrurymniitaum tpubynanom ITosbiili HEKOHCTHTY-
LiiHUM oHOTO i3 TostoskeHb Jlorosopy npo €C, Ha mizcrasi sikoro Cyx €C obmexye
MisgabHICTD ToMbebkuX cymiB [11]. Taki il KOHCTUTYIIHHUX CYiB /lepKaB-YIeHIB
MOKYTh MAaTH HETAaTWBHUM HACTIOK /Ui iX uneHcTBa B €C, 3o0kpema jist [Tombmi,
Ta 3arajioM CTaBJISITh TMiJi 3arpoO3y €HICTH SIK O3HAKY 1HTETPAIiHHOTO ITPABOMIOPSIIIKY.

O6’exrom Tymauennst Cyny €C e moroBopwm, 3akoHomaBctBo €C, akTH ycra-
HOB, OpraHiB, cy:x0, areniiii €C, a Ko KOHKpeTHilre, To mpaBo €C, 3akpirieHe
B acquis €C. IIpeamMeToM TIyMauyeHHsI € aKT B I[i;ToMy ab0 HOro KOHKpeTHa HOPMa,
ii yacTuHa, ab3all, MOHATTS, 3arajibHi IPUHIUIIN, CILJIbHI [/ BCIX JepiKaB-uJIeHiB,
toio. ITpore, 9k 6 MU He JeTalisyBaau MPeAMeT TJIyMadeHHs, Ile He CIPOCTOBYE
Te, o Cyn €C Mae MoBHY 1 BUKJIIOUHY IOPUCAUKINIO 100 TIYyMadyeHHS TOJ0XKEHb
JIOTOBOPIB 1 BTOPMHHOI'O 3aKOHO/IAaBCTBA HE3aJIeKHO BiJl TOTO, sIKa caMe 0ro CKJIajioBa
noTpebye TIyMadeHHsI.

TosmoBua meta Taymauertss Cygom €C — 3a6e3meunTi HOTPUMAHHS 3aKOHO-
JIaBCTBa NPU TJyMauyeHHi JJOTOBOPIB 1 CHPUSATH HAI[IOHAJIbHUM CyJaM y PO3IJsii
cipaB Ha mizcrasi nmpaBa €C. Ile BunmBae 3 mosoxens ct. 19 /loroBopy mpo €C Ta
cT. 267 [loroBopy nipo ¢ynkiionyBarHs €C. Y cBoix pimennax Cyn €C zgeto KoH-
KPETHU3YE 1[I0 METY, BKa3yloul Ha HeOOXiIHICTh OJIHAKOBOTO TJIYMAYeHH i €[IHOTO
3aCTOCYBaHHS HOPMAaTHBHOTO aKTa, TOOTO BOAYAIOUM OCHOBHY MeTy B 3abe3ledeHHi
MPUHINITY IOPUANYHOI BU3HAYEHOCTI Yyepe3 CTaTy CYIOBY MPAKTUKY TJyMadeHHS
HOpM TIpaBa [12].
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[Ilono 3aBmanb, saxi Bupimye Cyn €C muasixom TaymadenHsi HopMm npaBa €C,
K. Jlenaptc (mpesuzgent Cymy €C) 3a3HauuB, 10 TIyMadyeHHS HOPM TPaBa CTAHOBUTD
ocroBy 000B’s13ky Cyay €C miaTpumMyBaTti BEPXOBEHCTBO IpaBa Ta 3abe3redyBaTu
OCHOBHI T1iJTi TIPABOBOTO MOPSIZIKY. BiH Tak0k BUOKPEMJIIOE Psifl TIPOOJIEMHIX TTUTAHbD,
aki goBoauThes Bupimysatu Cyny €C, 3pificHIOIOUM TJIyMadyeHHS HOPM IIPaBa,
3okpeMa: 1) IpoBeIeHHS TOPU3OHTAJIBHOI JIiHi1 Mixk iHCTUTYIIAMU €C 1 BEPTUKAIBHOI
JiHii Mixk iHCTHTYIIAMU €C Ta ypsAnaMu Jep;kaB-uJeHiB; 2) 3/[iiCHeHHS CYJ0BOTO
KOHTPOJTIO, 110 CTBOPIOE HeOE3IEeKy BTSITHEHHSI CY/UIIB Y TIOJITHYHIIA TIPOIIEC; 3) OKpec-
JIEHHS 3B’SI3Ky MiXK KOHCTUTYI[IMHUM TJIYMauyeHHSIM 1 3aCTOCYBAaHHAM iHO3EMHUX i
MisKHapoaHuX [pkepent mpasa [13]. Tooro Tiymadentst Hopm mpasa €C spiiicaioe Cyn
€C He suIIe 3 METOIO PO3KPUTTS 3MICTYy HOPMU, a 1 3 METOI0 BUPAKEHHS ii 3MICTy y
koHTekcTi mpaBonopsiziky €C. Kpim Toro, Baskausum 3apaannuam Cyny €C e 3anoBHe-
HHS TIPOTAJIMH Y 3aKOHO/ABCTBI, HASIBHICTh IKUX TIOPYIITye cuctemy mpasa €C.

Y nuraHHAX TIyMaueHHs HOPM IIpaBa YijibHe Miclle BiZIBOAUTBCS aHaJIi3y MeTo-
B TJIyMavyeHHsl, sSIKi 3aCTOCOBYIOTh Cy0'€KTH TiyMadeHHs. [lepin HiX mepeirtu 1o
CHUCTEeMaTH3allil Ta XapaKTePUCTUKU METOIB TIyMadeHHs, CJijl 3a3HAYUTH, 10 B
MIPYYHUKAX 3 TeoPil JlepKaBu 1 MpaBa BUKOPUCTAHO Pi3HI TEPMIHU Ha MO3HAYEHHHI
METO/IB, 30KpeMa: IIPUIHOMHU, METOIM, TEXHIKM, CIIOCOOU, IPUHIUIIA TOIO. JlexTo
HaBiTh A€ KOKHOMY TEPMiHYy OKpeMe BU3HaueHHs. [IpoTe, Ha HaII MOTJISA, BOHU €
CMHOHIMAMM Ha NO3HAUYEHHS aJTOPUTMY PO3KPUTTS iICTUHHOTO 3MiCTy HOPMU IIpaBa.
Metonu tinymadenus HopMm mpaBa €C — 1e cucteMa IOPUANYHUX MPUIOMIB aHa-
Ji3y HopMmu 1paBa, siki Cyn €C mociloBHO BUKOPUCTOBYE 3 METOIO BiZITBOPEHHS
iCTHHHOTO 3MicTy HOpPMHU ab0 HAIOBHEHHS ii 3MiCTOM y KOHTEKCTI IPaBOIOPSIAKY
€C. Bubip MeToiB TIiyMaueHHs 3aJI€KUTh BiJl YiTKOCTI BUKJIAJy HOPMH, a[KE YUM
IOPUIMYHO YiTKillle BUKJIQEHO TEKCT HOPMU, TUM MEHIIY KiJbKICTh METOMIB CJIij
3aCTOCOBYBATH [JIs 1i TJyMaueHHsI.

Tax, y Teopii nep:kaBu i IpaBa MPUHHITO BUOKPEMJIIOBATU TaKi METOIU TJIyMa-
yeHHST: (DIMOIOTIYHNI, CUCTEMHUM, ICTOPUYHUH, (DYHKITIOHAIBHUM, iICTOPUKO-TIONITHY-
HUI, TEOJIOTIYHMH, JIoTIYHNY. Bu3HaueHHS MOHATTS LIUX METO/IB MAa€ CTAJIMI IiAXi/.
[To crocyeTbest MeToiB TayMadeHHs, sKi 3actocoBye Cyn €C, To y Teopii nep:xaBu
1 mpaBa IIbOMY MUTAHHIO He MPU/IJEeHO OKpeMol yBaru. [[ochaiuTu e muTaHHg
MOXKJIMBO B €BPONENCHKIN ITPaBOBiil JOKTPUHI, Y BITYM3HIHUX JOCII/IXKEHHSIX, TPU-
cesiuenux Cyny €C, a takox y cynosiit nmpaktuii Cyny €C.

B eBporieiichkix HAyKOBUX JKepeiaxX, omy0ikoBaHux Bif moyatky poboru Cymy
€C 1o HeaBHIX YaciB, aHAJI3 TOKTPUHN METO/IiB TIyMAadeHHs iHTeTPaIliifHOTO TTpaBa
rpyuryBaBcs Ha npairsix [ Bebpa, X. Kyruepa, I. Tamcona, /[. Meepma, H. Pacmy-
cena, I. Illepmepca, /1. Bens6poka, E. Apuyia, I1. Jlacoka, K. Jlenaprca, H. Deneut,
A. Tor, A. Bpeximac, P. IlleBasibe Ta inmux. Y cBoix myOuikaiisgx yci BOHU aHa-
gizyBanu Bifomi pimenusi Cyny €C Ha mpeaMeT 3aCTOCOBAHUX Y HUX METO/IB
TJIyMaueHHsI Ta B PE3yJIbTaTi BUOKPEMJIIOBAIM TaKi OCHOBHI MeTOAN: OGyKBaIbHHUIA,
cucTeMAaTUIHUN Ta Teosoriuamii. Haykosi my6uikaitii GibiocTi 3 11X HAyKOBIIB
GyJIv 3 4aCOM TepeBU/IaHi, TPOTe MUTAHHS METO/IIB TJYMAUYEHHS 3aJUIIAI0Ch CTATAM
pOTATOM 6araThboX POKiB.
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o npuknany, I. [llepmepc Ta /. Beabbpok y cBoiit Bigomiit MoHOrpadiuHiii
pobOTi, MPUCBsUEHI OTJISAAY OCHOBHUX 3acaj oopuanuHoro 3axucty B Cymi €C,
MPOTIOHYIOTH Taky Kiacudikariiito meTo/1iB TaymauerHss Cyny €C:

1. BykBanpaUiT MeTO/ (3aCTOCOBYETHCS, KOJTM TEKCT € YiTKUM 1 OTHO3HAYHUM Ta
He MOKe OYTH PO3TIyMadeHUil MO-iHITOMY) BKJIIOYAE TaKi TPUHOMU:

— a contrario reasoning (MeToJ IPOTUJIEKHOI aprymeHTailii) — Cya He 4acTo
3aCTOCOBYE II€li TPUITOM i GiJibllle CXUJIBHUIN 10 GYKBAJIbHOTO TJyMadeHHs, [IPOTe
MOKe MOro BUKOPHUCTOBYBATH Y Pasi, KOJU KOJIHE iHIlEe TIyMauyeHHs He BUJIAETHCS
JIOIIJIBHUM Ta CyMICHUM i3 KOHTEKCTOM Ta METOI0 HOPMU;

— BUOIP MOBM CITJIBHOTH — SIKIIO TEKCT, BUKJAJACHUI Ha Pi3HUX MOBax, Ma€
BiminHui 3mict, Cyzx obupae oauH 3 oMiliitHUX TEKCTIB, 100 HOCATTH HAaOiIbIII
TOYHOTO TJIyMauyeHHS HOPMU;

— MOPiBHANIBHO-TIpaBOBUH mpuiioM — Cya aBTOHOMHO TJYMAuWUTh TTOHSATTS,
3aCTOCOBaHI y TEKCTax 3aKOHO/aBcTBa €C, IKIIO HEMAE BiJICUJIKHU JI0 HAITIOHAJIBHOTO
3aKOHO/IaBCTBA. ABTOPH 3a3HAualoTh, 10 Cyj1 He BAAETHCA /10 TIOPIBHAJIBLHOTO aHAJIZY
3 Hal[lOHAJbHUM 3aKOHOJIaBCTBOM, OCKIJIBKM BOHO Ma€ BiJIMiHHI BiJl 3aKOHO/IaBCTBa
€C 1i;

— 3aCTOCYBaHHS MHOKWHU YU OJHWHU — 3aCTOCYBAHHS MHOXXWHU TTO3HAYAE
y3araJbHEHUN BUPa3, a TOMY MOKE 3aCTOCOBYBATHCH Y 3HAYEHHI OTHUHM;

— NTMPOKE TJIyMadeHHs MPUHIUIIB Ta CyBOPe TIyMauyeHHS BUHSTKIB.

2. CucrteMaTUIHUI METOJ BKJIIOYAE TaKi MPUHOMMU:

— aHaJIi3 ICTOPUYHOTO MATPYHTS — JOCTIXKEHHS MiITOTOBYNX JIOKYMEHTIB, SIKi
CIIPUSIIIA TIPUMHSATTIO HOPMU;

— aHaJTi3 MICISA CTATTi y CHUCTEMiI HOPMAaTUBHOTO aKTa — TOJIOKEHHS CJia TJy-
Ma4yuTH BiATIOBIZIHO /IO iHIMUX IYHKTIB, PO3IJIIiB Ta CUCTEMU HOPMATUBHOTO aKTa B
HLJIOMY;

— TJIyMa4yeHHSI B KOHTEKCTI HOPM MiKHAPOJIHOTO TIPaBa;

— TJIyMauyeHHs Ha IT1i/ICTaBi MMONEPEAHIX MipKyBaHb, BUKJIAJEHUX Yy rpeaMOyii;

— BpaxyBaHHS IHTEpIIpeTallil akTa, HaJJaHOTO MOTO aBTOPOM, Maifke HIKOJU He
3actocoByeTbest Cynom €C;

— TJIyMauyeHHS 32 aHAJIOTIEI0;

— the lex specialis principles — gKI110 € 1Ba MOJIOKEHHS — 3arajibHe i cleliaibHe,
TO BOHO TJIYMAYWThCS 32 TOJIOKEHHSIM, sTKe OiJIbIll KOHKPETHO PO3KPUBAE 3MICT
HOPMU;

— TJIyMadeHHsI BTOPUHHOIO 3aKOHOJABCTBAa MaKCHMaJbHO HabJMIKEHE 10
orosopis.

3. Teosnoriune TiymMaueHHsI — TJyMadeHHs B KOHTEKCTI 11ijiell Ta MeTH IIPaBOBOTO
perymoBanHA [14].

Bapro 3aznaunTy, 1110 Taka cucTEMaTU3allis BayKKA 71T CIIPUMHATTS, OCKIJIBKA
ABTOPU CBiZIOMO OOMEXIJINCS TPhOMa METOZAMK TIyMadyeHHs, a BCi iHII mpuitomMu
HaMarajJich BUKJIACTHU SIK iX pizHOBU. [IpoTe ovyeBUaHO, MO TaMm, je OyKBaJbHE
TJyMadeHHs He BUAAETHCSI MOXJWBUM, CY/| TEPEXO/IUTH JI0 TEOJIOTIYHOTO, JIiHTBI-
CTUYHOTO YU TOPiBHSIBHO-IIPABOBOTO METOMY, SIKI € CAaMOCTIHHUMU MiIXOJaMU /10
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TJIyMa4yeHHs, aJi;ke 1X MOCJIi/JOBHE 3aCTOCYBAaHHS CIIPUSIE TOCATHEHHIO pe3ysTaTy. Lle
TaKOX MiZITBEPKYETHCS TUM, IO B IHIINX €BPOTEUCHKUX JIKEpeJsiax Taki cami mpu-
itomu TaymauenHsi, 3acrocoBani Cymnom €C, BiHeceHi /10 Teosoriunoro metoay [15].

Kpim TOro, B €BpormeiicbKiX HAyKOBUX JKepeiax € myOJrikariii, mpucBsdeHi
MOPiBHAJIBHOMY aHaJi3y MeTofiB TaymadenHda Cyay €C ta Bepxonoro Cyny
CIIIA. TTopiBHOI04M MeTOM TJAyMadeHHs X ABOX iHcTuTymii, K. Jlenaprc poouth
BUCHOBOK, 110 Cyn €C, gk i Bepxosuuit Cyn CIITA, 3acTOCOBYE TEOTOTTUHII METO/T
TJIyMaueHHs JIOTOBOPIB, YKa3yloun Ha iX (yHKIIOHaJbHY eKBiBajeHTHICTb 3 Kon-
cruryniero CIHITA. Ilpu mibomy 3a3navae, mo Cyx €C 3acTocoBy€E pi3Hi MiIX0AU 10
KOHCTUTYIIIHHOTO TJIyMadeHHs Ta TJyMadeHHs (heepaTHBHOTO 3aKOHO/IABCTBA i HE
BUKOPHUCTOBY€E KOMIIapaTUBHUI MeToJ TiaymadeHHs. Pasom 3 Tum Cyn €C 3acro-
COBY€ OJIHAKOBI METO/IM TJIyMaueHHs /10 MeEPBUHHOTO i BTOPUHHOTO 3aKOHO/IAaBCTBA
1 TIYMAUUTDh aKTW 1HCTUTYIN 3 OIJISI/Ly HA iX BiJIMOBITHOCTI MiXKHAPOIHOMY TIPaBY,
sike cTBOpIOE 30008’ s13auHs st €C, Ta y CBIT/II KOHCTUTYIIHHUX TPaAUIii gep-
’KaB-useHiB [16].

SIKIo mpoaHasizyBaTH Opasy JAeKiJbKa €BPOIEHChKIX MyOIiKaIliii, OMPUIIIO-
HEHMX y Pi3Hi yacu 10 mignucanis JlicaboHChKOI yroju, TO 106a4nMo, 10 OCHOBHY
yBary MpUiJeHO TEOJOTIYHOMY METO/y TJyMadeHHs, i AyKe Majo JKepes, sKi
MIiCTSITh OOIPYHTYBAaHHSI CUCTEMHU MeTOIB. Ile TMOSICHIOEThCST TUM, IO TOJIOKEHHST
JIOTOBOPIB MaJIi 3araJibHUN XapaKTep, a BTOPUHHE 3aKOHOIABCTBO, OYyUH CIIPSIMO-
BaHUM Ha peaslizallilo KX II0JI0KeHb, mepedyBao Ha eramni po3suTky, i Cyx €C 6yB
3MYIIIEHUI HaJlaBaTH TMepeBary TeOJOTIYHOMY METOJLY, CTBOPIOIOUM Ta PO3BUBAIOYHN
HOPMU TIpaBa, SIKi B pe3yJibTaTi CTAJIU OCHOBOIO 3MiH Ta JOTOBHEHb BTOPUHHOTO
3aK0oHOMAaBCTBA. CXUIIBbHICTH €BPOIEHCHKIX HAYKOBIIIB JI0 MiKPECTECHHS BasKJIUBOCTI
TEOJIOTIYHOTO METO/Ly TJAyMAauyeHHs TaKOK BUTIKAJIA 3 X TOTJISA/IB HA KOHCTUTYIIMHY
MPUPOJLY JIOTOBOPIB i TIPaBOBi MipKyBaHHsI ITPO HeOOXiAHICTh npuitHsATTs: KonctuTyiii
€C. Oxkpemo cix 3azuaunty, 1o opucaukiis Cyay €C no migmucanus Jlicabon-
CHbKOI yrojiu Gysia 0OMeRKeHOIO, i He BCi TO0KeHHsT BTOPUHHOTO 3aKOHO/IABCTBA TIiji-
JIATATM TJIyMadeHHIo (30KpeMa, 1010 Bi3, MPUTYJKY, iMMITpallii Ta iHITUX MOJITHK,
MOB’SI3aHUX i3 TepeMileHHs 0ci0), a TOMY Tic/IsT HaOpaHHS YUHHOCTI €10 yTOI0I0
CHEKTP MeTO/liB TJyMayeHHsI 3HaYHO PO3IINPHUBCS.

Curyanis sminunaack, romy 10 Cyan €C orpumas HeOOMEKeHY I0PUCAUKINIO Ha
TJIyMadeHHsI BTOPUHHOTO 3aKOHO/IAaBCTBA HE JIMIIEe Y KOHTEKCTI JIOTOBOPIB, a i 11010
OCHOBHMX ITPaB, CBOOO/I i IPUHIIKIIB, BCTAHOBJIEHUX Y XapTii OCHOBOIIOJIOKHUX ITPaB
€sporneiicbkoro Coro3y Ta KonBeHtii mpo 3axucT mpaB JIIOAWHA i OCHOBOTIOJOKHUX
cBo6on. ITixmucanus JlicaGoOHCHKOI yroan Ha HeBU3HAYEHUN Yac 3HSJIO TIUTAHHS TTPO
KOHCTUTYIIHHICTh OrOBOPiB, X0ua iX opMma i 3MicT cranu 1ie OLIbII MOAIOHUME
710 KOHCTUTYIIMHUX aKTiB, IPU ITbOMY He BTPATUBIIHM YiTKOTO (QYHKI[IOHATBHOTO
BUKJIaAy moJoxeHb. [lounnaroun 3 11poro yacy npaktuka Cyny €C BUPI3HIETHCS
Pi3HOMaHITHICTIO METOJIIB TJIyMadeHHs, a €BPOIeHCchKa JOKTPUHA — IyOJIiKaIlisMu,
SIKi TI0-HOBOMY OOTPYHTYBAJIA CHCTEMY METO/IIB 1 OL/IbIle yBaru MPUILINAIIN iX JT€Tajb-
HOMY aHaJIi3y, 0 POOUTh KOKHMIA i3 IIMX METOJ[iB aBTOHOMHUM, a IX y CYKYITHOCTI
— O/IHaKOBO 3aMiHHUMU. IIpoTe He BapTo AymaTH, MO MiAXOAU Ta NPUHITUIIA 32CTO-
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COBYBaHHsI METOJIiB TJyMadeHHs1 Oy 3amineni y cydachiit mpaktuii Cyny €C. 1ls
IHCTUTYIIisT TPOJIOBIKYE /IiSITH y CBOIN TPAIUIIMHIN MaHepi MOCJiZIOBHOCTI, KEPYIOUUCH
YCTaJIEHOIO CYJIOBOIO MPAKTUKOIO, 3 MOCUJIAHHIM Ha OOIPYHTYBAHHSI METO/[iB, 3aCTO-
COBaHUX y paHilie npuiiHATHX pineHHAX. [IpocTo yTBepmkenns mpasonopsiaky €C
Ta MOBHOTA 1HTETPAIITHOTO 3aKOHO/IABCTBA TIOCTABUJIN HOBI BUKJIUKH 1iepes; Cynom
€C y nutaHHgaX TJIyMadeHHSI HOPM IIpaBa, 10 /1aJo MOIITOBX /ISl 3aCTOCOBYBAHHS
HOBUX IMIXOMIB 0 TAyMadeHHS.

Cepen cydyacHUX €BPONENCHKUX TIPallb, y SKUX JOKTPUHA METOJIB TIyMaueHHs
HaOyJ1a PO3BUTKY, CJIiji BUOKpeMuTH crisibHy MoHorpadiio K. Jlenaprca ta X. IyThep-
pec-DoHca, MPUCBSIYEHY [I€TATHHOMY OOTPYHTYBAHHIO MeTO/iB Taymadenust Cymy
€C, B gKili aBTOpU TI0-HOBOMY MIJIIUNIIJIN /IO CUCTEMATHU3Aallil METO/iB TJIyMad€eHHs,
3allPOIMOHYBABIIM OCOOJUBY CTPYKTYPY, SIKa CKJIaAaeThbess 3 Tpyn i miarpym [17].
¥ monorpadii, 30kpeMa, BHOKPEMJIEHO TaKi TPYITH METOJIiB: KIACUJHi, KOMITapaTUBHI,
MiIXOAW 10 TayMadeHHs XapTil OCHOBHUX mpaB. [lo Tpynu KJIaCUYHUX METO/iB
BijiHeceHO OYKBaJIbHMIA, KOHTEKCTYyaJbHUI (CHCTEeMaTHUYHMIT), Teosoriunuii. Kom-
napaTUuBHUM MeToJ| — TayMadeHHs npaBa €C BiANOBIZHO 10 MIXKHAPOIHOTO TIPaBa;
TJAyMadeHHs 3akoHo/iaBcTBa €C y CBITI TPajMIliii KOHCTUTYIIIN /IeP:KaB-uJIeHiB; CUH-
Te3 TeOJIOTITYHOTO 1 MOPIBHJIBHOTO MeTO/iB. MeTou TiaymMaueHHs1 XapTil OCHOBHUX
paB — TJIyMauyeHHsI B KOHTEKCTI OOMeKeHHsT 3/IiICHEHHST TIpaB i cBOOOT; TOPiBHSIHHST
Xaprtii ocHoBHux 1npaB Ta €KILJI; aBToHOMHUIT POo3BUTOK XapTii OCHOBHUX IPaB;
XapTig OCHOBHUX IpaB Ta KOHCTUTYIIHI TpaauIlii, FOPU30HTAIbHE 3aCTOCYBAHHS
Xaprii ocHOBHUX TIpaB. Takuii cucTeMHUI TiAXiZ 6E3YMOBHO € IPYHTOBHUM BKJIAJ0M
y IOKTpUHY MeTozosorii Taymadents Cyxay €C, akuii 3Ha9HO PO3MMPIOE 3HAHHST TIPO
iHcTpymenTapiit, 3actocoBauit Cynom €C mpu TrymadeHHi ripaBa. Bid kapauHaaIbHO
BiZIPI3HAETHCS BiJl MOINEPENHIX MiX0/IiB, e BUOKPEMJIIOBATUCDH JUIlle TPU OCHOBHI
METOJM TJyMadeHHs: OYKBaJbHUI, CUCTEMAaTUYHUN Ta TEOJOTIYHUN, cepell SIKUX
IEeHTpaJIbHE MICIle BiZIBOANIIOCH TEOJOTIUHOMY.

3asHayeHe MOHoOTpadgiuHe JIOCTIPKEHHS € UM He OHIEIO 3 MTEPINX EBPONEHChKUX
Tpailb, MPUCBAYEHNX JInIle TOKTpUHI TaymMadents npasa €C Cynom €C. /lerasbamit
anauiz npaktuku Cyny €C, cucremarusailist METO/IIB Ta iX rPyIyBaHHsS 6€3yMOBHO
3aCJIyTOBYIOTh Ha yBary Ta BUBYEHHsI. Pa3oM 3 THM y €BPOIENCHKIN JOKTpUHI HaraTo
npaib MPUCBIYEH] He MTPOCTO BUBYEHHIO BJIACHE METO/IiB, a pe3yJibTaTaM iX 3acTO-
cysanssi Cynom €C.

Hanpuxnan, @. Cupric y cBoiil myOJikariii, aHaIi3yI0YM BIUIMB TPUAHSATTS
BTOPMHHOTO 3aKOHO/IABCTBA (HOPMATHBHI aKTU, IMPEKTUBU TOIIO) Ha CYJOBY IIPakK-
tuky Cymy, TIyMayuThb IepBUHHE 1PaBO (SIK JOTOBOPH, TaK i 3arajibHi IPUHIUIIN
npasa €C), e poOUTH BUCHOBKH TIPO Te, [0 METOAUYHUIT TUIIOPATi3M TIyMa4eHHs
Cynom €C mae fioMy MOKJINBICTh HaJATH MepeBary Oy/b-sIKOMY apTyMeHTY, SIKIIO
BTOPUHHE 3aKOHO/IABCTBO HE MICTUTDH YiTKUX OPIEHTUPIB — IiJIel HOro NPUNUHATTSL.
Tomy mpoiiec BIJIMBY BTOPMHHOIO 3aKOHO/IABCTBA HA CY/IOBY IIPAKTUKY TJIyMauyeHHs
IIEPBUMHHOIO 3aKOHO/ABCTBA [€PEeXOJUTh B IJIONIMHY HEBU3HAYEHOCTI, 1[0 MOXKe
MOCTAaBUTH TIiJi CYMHIB IOPUINYHY Ta TMOJITUYHY JIETITUMHICTh iHTETpallitHOTO TPO-
exty [18]. ¥V oMy KOHTEKCTI BasKJIMBO PO3YMITH, IO SIKi 6 METOAM TIyMavyeHHs He
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3actocoByBaB Cyn €C, BiH MOBUHEH KepyBaTUCS TIPUHITUTIOM ITPABOBOI BU3HAUEHOCTI,
iHCTUTYIIHOTO GalaHCy Ta MPUHIIUIIOM B3a€EMHOI IIMPOI CIIiBIIpall, 1110 BU3HAYEH]
y c1. 13 [Torosopy nipo €C. 1li mpuHIITN TEBHUM YUHOM CTPUMYIOTH IOPUCIUKITIIO
Cyny €C Bia TiymMadeHHsI HOPM ITpaBa TaKUM YUHOM, 00 TJIyMadeHHsI BUXOIMJIO
3a MeKi OTO KOMTETEHIIIi K THCTUTYIII.

Axmo npoanamisyBatu pimennst Cyny €C, npuiiaari nounnaaiouu 3 2010 p.,
MoxkHa mobaunth, 1o Cyx €C milicHO 3aCTOCOBYE Pi3HI MiAXOAM 0 TIyMayeHHs
HopM paBa. He Bpafoumch 710 ix cucteMaTu3saiiii, a, HaBMaKu, CXUJASIOYNCH O aBTO-
HOMHOCTiI KOXKHOTO 3 HUX, MU BUOKPEMWJIN TakKi MeTtoqau: 1) MOpiBHAIbHO-JIIHTBIC-
TUYHUI METOJI — 3aCTOCOBYETBLCS Y CUTYAIlISIX JUCIPONOPIL PI3HUX MOBHUX TEKCTIB
HOPMATHBHUX aKTiB Ta mepeabavae, Mo OCHOBOWO JJISI TJyMAadeHHS HOPMU MaioTh
O6yTu TekcTH Ha BCix odiriitHux mMoBax [19]; 2) MeToa )KOPCTKOTO TIyMadeHHS
— 3aCTOCOBYETHCS JI0 TIEPEXiIHNX Ta BUHATKOBUX IMOJOKeHDb 3akoHOmaBcTBa [20];
3) TiymMaueHHS HOPM dYepe3 TpU3My 3aradbHuX npaB [21]; 4) 3acTocyBaHHS 3a aHa-
Jiorieto [22]; 5) KOMIJIEKCHWIT MeTO/I TJIyMadeHHsl, iKW Tiepedadace 0JHOYaCHICTh
3aCTOCYBaHHSI JIEKIIbKOX METO/IiB, 30KpeMa: OYKBaJIbHOTO, CHCTEMHOTO, iCTOPUIHOTO
Ta TEJEOJIOTIYHOTO TAyMaueHHs [23]; 6) aBTOHOMHe TJIyMauyeHHSI TEPMiHIB — SKIIO
B TeKcTi 3akoHO/aBcTBa €C He BU3HAUEHO TOHATTS, sIKe B HBOMY 3aCTOCOBYETBCS,
i HeMae TOCUJIAaHHS Ha HalllOHAJbHE 3aKOHOIABCTBO, TO Cy/l HaBOAUTH BJACHE
BU3HAYEHHS MOHATTA [24]; 7) TeomoriyHuii MeTO — TIyMayeHHs depe3 BpaxyBaHHS
3araJibHOI METH Ta IiJiell HOPMAaTUBHOTO aKkTa; 8) iepapXiuHuil MeTO/ TIIyMauyeHHS —
BTOPMHHI akTH 3aKoHOo/aBcTBa €C MOBUHHI TIyMAaYUTHUCS, HACKIIBKU 1€ MOKJIUBO,
Bi/ITIOBI/THO 10 OCHOBHOTO aKTa; 9) iCTOPUYHUI METO/T — Yepe3 MPOCTEKEHHST €BOJITO-
1ii HopMaTUBHOTO perymoBanHs; 10) paiioHaTbHUN MeTO/ — Yepe3 OIiHKY 3arajib-
HUX eKOHOMIYHMX ITOKA3HUKIB Ta 00CTaBUH, SKi CIPUINA IPURHATTIO HOPMATUBHOIO
akta; 11) MeTox 06MEKYBAIBLHOTO TIyMadeHHsT; 12) MeTO MIMPOKOTO TIyMaYeHHS
Ta iHIII.

TakoX y KOHTEKCTi OTJIsily MUTaHb CYJOBOTO TJIyMauyeHHS BaKJIMBUM aclleK-
ToM € Mexi Hamanug Cynom €C TaymadeHHs, SKi BiH BU3HAUMB Y CBOIX PillleHHSX.
Tak, Cyn €C ne 3niiicaioe Taymadenns npaBa €C y pasi, gxmo: 1) TaymadeHHs
3akoHo/aBcTBa CIiBTOBApPUCTBA HE MA€ JKOHOTO BiIHOMIEHHS /10 PeaJbHUX (PaKTiB
HAI[lOHAJIBHOTO CYIOYMHCTBa; 2) mpobiiema TimoretnyHa; abo 3) Cyay He HajaHO
JIOCTaTHBO IOPUAMYHUX YK (PaKTUIHUX MaTepiasiB, o0 HaJaTH KOPUCHY BiMOBI/Ib
HAI[iOHATIBHOMY CYITY.

Bucnosexu. 1lincymoByioun BUKJIajieHe, CJIi/l 3a3HAYUTH, 110 JOKTPUHA METOJIIB
TaymadeHHs Hopwm npaBa Cynom €C novana popmyBaTuch 3 nepmux pinterasb Cymay
€C i noci € akryanpro. Ha mouatkoBux ertamax pobotu Cymy €C eBpormeiichki
HAYKOBIN OOIPYHTOBYBAJIM TPY OCHOBHI METOU TJIyMadeHHsl, 3acTocoByBaHi Cymom
€C, a came: OyKBaJbHUIi, cCTeMaTHYHUI, Teosoriyamii. HemockoHamicTh mpaBo-
Boro perymioBanHg B €C, y3arajbHeHICTb BUKJAJEeHHS TEKCTY JoroBopiB mpo €C
OyJIM IIJCTaBOO [IJIs HAlpallfoBaHHS IIMPOKOI TJYMauyHOI IPaKTUKK HOPM IIPaBa,
B pe3yJIbTati 4oro OyJio yCYHEHO HasiBHI IPOTAJIMHU, PO3HIMPEHO TIPABOBE PETYJI0-
BaHHsI B OKPEMUX IHUTAHHIX Ta 3a0€3MeYeH0 PO3BUTOK IHTErpPaIliiHUX MPOIIECiB,
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sKi Ha TOit yac Moryin 6 Oyt 3a0JI0KOBaHi y 3B’SI3KY 3 BiJICYTHICTIO €AMHOIO PO3Y-
MminHs HOpM 1ipaBa €C. Taymadyennsa npasa Cynom €C — iHTeNeKTyaJbHUN TTPOIec
YCBIJIOMJIEHHA Ta iHTeprpeTatii HopM nipaBa €C, cipsiMOBaHUI Ha PO3KPUTTS HOTO
3MICTY B KOHTEKCTi 1HTETPaIliifHOTO MPaBOMOPSIKY, CHIJbHUX 3aTaTbHOIONCHKUX 1
JIEMOKPATUYHUX I[IHHOCTEN, B PE3YJIBTATI SIKOTO 3a6€31eUyETHCS OJJHAKOBE PO3YMiHHSI
Ta piBHOMIpHE 0T0 3aCTOCYBaHHS AepKaBaMU-djeHaMu Ge3 IKOAM IX HallioHA/Ib-
HO-IIPABOBIH 1IGHTUYHOCTI, ajle 3 ypaxyBaHHAM IX KOHCTUTYLIWNHUX TPajUIii Ta
nperenieHTHOI nipakTuku Cyny €C.

OcnosHe 3aBanns Cyny €C — 3abe3nedeHHs 3aKOHHOCTI Y TIyMadeHHi i 3acTo-
CyBaHHi JIOTOPiB, 110 IOCATAETHCS Yepe3 YXBaJeHHS Cy/O0M IOIepeiHiX pillleHb Ha
3alUTH HallIOHAJbHUX CYiB. Take TyMaueHHs 3/1iICHIOETbCST He Ha TIi/ICTaBi OlLliHKU
KOHKPETHUX OOCTaBUH CIIPAaBU, BOHO 3[IIICHIOETHCS TAKUM YHNHOM, 11100 HaIliOHAJb-
HUM ¢yl MaB e(DEKTUBHUN iHCTPYMEHT BUPIIIEHHS CIIOPY.

[Ticia nignucanus JlicaboHCbKOI yroan B €BPOIENCHKIN JOKTPUHI 3’IBUINCH
HOBIi JIOCJTi/PKEHHST METO/IIB TJIyMadeHHsI HOPM I1PaBa, B IKUX 0OTPYHTOBAHO IUPOKE
KOJIO METO/IIB Ta CUCTEMaTHU30BaHO 1X HA KJIACUYHI, KOMIIAPATUBHI 1 TJIyMayeHHsI B
KOHTEKCTI TIpaB JIIOINHU.

[Toromxyiounchk 3 Takoio kgacudikalli€o, MU BCe-TaKd BBAKAEMO, N0 KOXK-
HUI METOJ € aBTOHOMHUM I MOXe OyTH 3aCTOCOBaHUM SK caM 110 cobi, Tak iy
B3aEMO3B’SI3KYy 3 IHITUMU MeTOJlaMU. bijbllie yBaru il IpUALISATH JTOCTiKEHHIO
MeXaHi3My OOpaHHST 3aCTOCYBaHHSI TOTO YK iHIIIOTO METOY, K€ METOMOJIOTIUHMIA
IUTIOPAJTi3M He MOKe OyTH IHCTPYMEHTOM Yy pasi MOJITU30BaHOCTI IPUNHSATHX CYIOM
pilieHb.

YpaxoByioun, 1Mo YKpaina B MailOyTHbOMY MOJXKe CTaTh Jep:kaBoto-umenom €C,
110, SIK HACJIZIOK, TIOEIHAE HAIlIOHAJIBHUI Ta iHTerpamiiiHuil IPaBOIIOPSAKY, ITUTAHHS
Cyny €C, y Tomy uncsi i MeTO/IiB TJIyMaueHHs, Ha HAITy AYMKY, MAIOTh TOCJIiIKY-
BaTUCh y TeOPil /lep:KaBy 1 1IpaBa, a He JIUIIe y MiKHAPOJHOMY TTPaBi.
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Doctrine of methods of interpretation of legal norms formed in the case law of the Court of
Justice

The doctrinal approaches to the definition of methods and principles of interpretation of legal
norms applied by the Court of Justice of the EU are analyzed. The traditional and special methods of
interpretation inherent in integration justice are singled out. The dynamics of changes in the approaches
to the interpretation of legal norms in the decisions of the Court of Justice of the EU after the signing
of the Lisbon Treaty is described. Scientific approaches to defining the concept of interpretation of legal
norms contained in domestic sources are analyzed. Foreign sources on the methods of interpretation
of the law by the Court of Justice of the EU have been studied. The article analyzes several Furopean
publications written at different times before the signing of the Lisbon Treaty and established, which
primarily draws attention to authors who have subjected the theological method of interpretation, and
very few sources that influence the justification of methods or principles of their application by the
Court. It can be concluded that the tendency of European scholars to emphasize the importance of the
theological method of interpretation was related to their views on the constitutional nature of the Treaties
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and legal considerations about the need to adopt the EU Constitution. Such conclusions correlate with the
limited jurisdiction of the Court of Justice, as before the signing of the Lisbon Treaty not all provisions
of secondary legislation were interpretable (in particular, visas, asylum, immigration and other policies
related to the movement of persons). on the constitutionality of the Treaties, although their form and
content have become even more similar to constitutional acts, without losing a clear functional statement
of provisions. Since then, the case law of the Court of Justice has been characterized by a variety of
methods of interpretation, and European doctrine by publications that have re-substantiated the system
of methods and paid more attention to their detailed analysis, making each of these methods autonomous
and collectively interchangeable.

Keywords: methods of interpretation; EU Court; theological method of interpretation; norm of
EU law; subject of interpretation.
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OBbCAl MEX BIAbLHOTO PO3CYAY AEPXABU
Y MPAKTHULI €EBPOINENCBKOIO CYAY
3 NMPAB AOAMHU

IIpoananizosano cymuicmo ma 0co6AUBOCE 3ACMOCYBANHA OOKMPUHU MENC BLIBHOZO PO3CYIY
depacasu y npaxmuyi €sponeticvkozo cydy 3 npas moOUHU. YeManoeNeHo, Wo Mexci 8ilbHO20 PO3CYOY
MOoKcymv 6ymu wupokumu abo sysvkumu. JJocaioxceno gaxmopu, wo eniusaioms wa 006csiz c60600u pos-
cydy deprcasu npu eexmueHomy 3adesneuenni ma 3axXucmi npas, 2apanmosanux €eponeicoKon KoH-
6eHyi€eI0 3 Npas modunu. Busueno Kkmouosi Kpumepii ma npuHUUNU npasa, wo 3acmocosye i PO3CUBAE
Y ceoitl npakmuyi €eponeiicokuil cyo 3 npag MoOUHI NpU HAOAHHI KOHKPemH020 00CsizY OUCKPEUIHUX
n0BHOBAJICEHD.

Kuouosum 3asdanmnsm Egponeiicorozo cydy 3 npas modunu € 30UCHEHHs ePeKmueHozo KoHmp-
o0 Haod 3abe3nevennsm i 3axucmom Koneenyitnux npag. Ilpu eusnauenni mexc c60600u poscydy €epo-
nelcokuil cyo 3 npag JoOUHU Kepyemvcst npunyunamu cyocudiaprocmi i nponopyitnocmi. Obcsiz medr
BLIBIHO20 PO3CYOY 3ABICOU 3ANEACUMD 610 0OCMABUI KOJNCHOT KOHKPemHoi cnpasu, 6udy i cneyudixu nopy-
wenoz0 ma,/abo 06MeNHceH020 NPasd, 1iozo Havenis Ons Housioa, ocooIuUBocmell KOHKYPpYouux inmepe-
cig, nepedicmopii ma KOHMeKCmy 8MpYUanis, Has6HOCMI abo GIOCYMHOCIE KOHCEHCYCY w000 npeomema
PO32AA0Y, MEMmU BMPYUAHHSL, CIYNEHsL U020 IHMEHCUBHOCTIE A MPUBALOCTI, XAPAKMEPY 00OMENCYBANDHUX
3ax00ie ma ix pesynrvmamis, a MaxoiCc NPONOPUIILHOCTE 0OMENCEHH NPas i c60600 TOOUHU.

KiouoBi cioBa: €Bporielicbkuil Cyz 3 IpaB JIOAUHMU; TIPaBa JIOAWHU; JOMYCTHUMI 0OMEKEHHS
[paB JIOAWHE; MEXi BIJIBHOTO pO3CYHy; HPUHIMI CYOCHIIapHOCTI; TPUHIUI MPOIOPIHITHOCTI;
€BpOoTENChKIIT KOHCEHCYC; ABTOHOMHE TJIYMAYEHHs; IUHAMITHE TIyMadeHHsI.
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OGbéM rpanui; CBOOOJHOTO YCMOTPEHHS rocydapcTBa B NpakTuke EBpomneiickoro cyaa mo
mpaBaM vYeJoBeKa

AHamusupyemcs cyuHocms U 0COOEHHOCMU NPUMEHeHUs. OOKMPUHbL 2DAHUY, CB0600H020 YCMOM-
penus zocyoapcmea 6 npaxmuxe Eeponeiickozo cyda no npasam uenosexa. Yemanoeneno, 4mo epanuypl
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€606001020 Ycmompenust mozym Goims wWupoxumu wiu yskumu. HUccredyomes gaxmopot, erusiowue na
066éM 6060001 yemompenus 20cyoapcmea npu dpdexmusrom obecneuenu u 3auume npas, 2apPanmi-
posannvix Esponetickoil xongenyueti no npasam uenogexa. Hsyuenot kmouesvle Kpumepuu u npunyunl
npasa, KOMopvle npuMeHsem u passusaem é ceoell npaxmuxe Eeponetickuil cyo no npasam ueiosexa npu
npedocmasienuu KOHKpemnozo 066éma OUCKPEYUOHHBIX NOTHOMOUUL.

Kmiouesoti sadaueii Esponeiickozo cyda no npasam uenosexa agisemcs ocyuecmenenue s¢gex-
MUBHOZ0 KOHMPONSL HAO 00ecneueHuem U 3auumoil KoHeeHyuonnvx npas. Ilpu onpedenenuu zpanuy,
u npedocmasnenuu c60600vi ycmompenus: Eeponetickuii cyd no npasam uenosexa pyxosoocmeyemcs
npunyunamu cybcuduaprocmu u nponopyuonaivhocmu. O6sém epanui, c60600H020 ycmompenus: 6cezda
3asucum om 06CMoAMeENILCME KANCO020 KOHKPEMH020 0eld, U0 U CREYUDPUKU HAPYUEHHO020 UL/ UL 02Pa-
HUUEHHO020 NPABA, €20 3HAUEeHUs. 0L UHOUBUOA, OCOOEHHOCTET KOHKYPUPYIOUWUX UHMEPECOs, NPeobicmo-
PUU U KOHMEKCMA SMEUAMEbCMEd, HALUYUS WU OMCYMCMEUsL KOHCEHCYCA OMHOCUMENDHO NPeoMema
PACCMOMPENUsL, el 6MEULAMENbCMEA, CIMENeNU €20 UHMEHCUGHOCTU U NPOOOJICUMENbHOCTU, XAPAK-
mepa 0zZpAHUUUMENbHIX Mep U UX Pe3YIbmAamos, a maice nponoPUUOHAILHOCU 0ZPAHUYEHUS. NPAG U
€60600 uenosexa.

Kmouessle cioBa: EBporeiickuii cy 1o mpaBaM 4eJI0BEKa; IIpaBa 4eJI0BEKa; JI0IyCTUMBbIE OTPAHU-
YEHUs [IPAB YEJIOBEKa; TPaHUIbl CBOOOIHOTO YCMOTPEHUS; IPUHITMI CyOCHIMAPHOCTH; NPUHITUIT TIPO-
MOPIUOHATBHOCTH; EBPONEHCKUI KOHCEHCYC; aBTOHOMHOE TOJIKOBaHUE; TMHAMMYECKOE TOJTKOBAHUE.

Bcmyn. JlokTputa Me BIIBHOTO po3cyay Oysa pospobieHa y mpakTuili €Bpo-
neficbkoro cyy 3 npas Jogauau (fani — €ECILT) i € Haa3BuyaiiHO BAXKJIMBUM IHCTPY-
MEeHTOM, sikuil cborosni 3actocoBye €CILJI nmpu 3mifichenni Harms0Bo1 PyHKITIT
11010 eeKTUBHOTO 3a0e3IeYeHHsT Ta 3aXKCTY IIpaB, TapaHTOBaHUX €BPOIECHKOIO
KOHBeHIIi€1o 3 npaB Jioaunu (nani — €KILT).

Oco6MBOTO PO3BUTKY 1 JOKTPUHA HaOyJa Iicjsi PosIisify crpaBu «Xenoi-
caiid npomu Cnonyuenozo Koponiecmeas (aurn. “Handyside v. the United Kingdom”)
y 1976 p., B gaxiit €CILJI Bu3Has, mo nosasgk B €BpoIni HeMa€e €MUHOTO PO3YMiHHS
KOHIIEI1 «MOpaii» y KOHTEKCTI 0OMesKeHHsI TIPaB JIIOJUHU 3 METOI0 «OXOPOHH
Mopami» 3a 4. 2 ct. 10 €EKILJI [1], 11e 3anmumiae nepskaBaM (SIK 3aKOHOJABYMM, Tak
i BUKOHaBYMM OpraHam) IMeBHY CBOOOLY PO3CyAy Y TJyMadeHHi JaHOTO MOHSTTS i
3acTocyBaHHi 0OMeKeHb MPaB JIOAWHU Ha 11iil migcrasi. BoxHouac 6yso 3a3naueno,
10 Taka cBoOO/Ia Po3CcyLy He € 6e3aMexkHoMwo |2, 111 48, 49].

Tosx mocTae MUTaHHS OO0 HEOOXiMHOCTI BU3HAYEHHST KPUTEPIiB 06CATY MeEK
BIJIBHOTO PO3CYy JIepKaBy TP 3a0e3edeHHi KOHBEHIIIHHUX MTPaB.

[Tutanns € Bkpail akTyadbHUM, OCcKibKHU aHasi3 npaktukn €CILJI cBigunTs, 1m0
JIOKTPUHA MEK BIJIbHOTO PO3CY/LY, PA30M i3 MIPUHITUIIOM TIPOMOPIIIAHOCTI, BUCTYTIAIOTh
KJTIOYOBUMU 3HAPSUIIME TIpu aprymenTaitii pitterb €CILJI Ta cBoepifiHIM MexaHi3-
MOM, SIKUH TO3BOJISIE YTPUMYBATH «CIIPAaBEJUBUI GalaHC» i PO3BUBATH €BPOIIEHi-
ChbKi CTaHZapTH TIPaB JIOANHY, GATAHCYBATH MK PEJSITUBIZMOM I yHiBepcaIizaMoM,
dopMmyour TIpu 1IbOMY PeTiOHAbHI CTAHAAPTH MPAB JIOANHU.

JlesKi BUeHI KPUTUKYIOTD ITI0 JIOKTPUHY, HATOJIOTIYIOUH, 1[0 CaMe 32 JI0TTOMOTOI0
ii 3acrocyBanust €CILJI 0b6MeKy€e CBOIO HArJISIIOBY (DYHKILIIO, CAMOYCYBAEThCS BiJ
BUPINIEHHS CKJIAJHUX 1 YYyTJINBUX NUTAHb, 3JIMIIAE iX HA BIIbHUI PO3CY/[l EepPKaB,
3aMiCTh TOTO, 0O BUSBUTH IHIIIATUBY i TaK 3BaHUI <«CYAIIBCbKUIT aKTHBI3M».

[Tompu 11€, 3arepevuyBaTh BKJIUBICTD TA MPAKTUYHY AOIIJIBHICTb €T IOKTPUHA
Oys10 6u Gesriysno. Kpim Toro, Buxomasun i3 cyocumiapaoi npupoan €CILI, pok-
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TPUHA M€K BiJIBHOTO PO3CY/Y BMUCTYIIA€ BKpPail Ji€BUM POOOUMM iHCTPYMEHTOM i
HEe3BAKAIOUM HA il KPUTUKY CIPUSIE IUHAMIYHOMY If aBTOHOMHOMY TJIYMAa4eHHIO TTpaB
JIOJIMHU Ta, Oe3MepeyHo, Ma€ BIaCHY JOJaHy BapTiCTh i IIHHICTD, & TAKOK HA/[3BU-
YJaifHO TIOTY;KHUIT MOTEHITia il 3aCTOCYBaHHS, OCOOIMBO Y KOHTEKCTI JOMYCTUMUIX
0OMesKeHb OKPEMUX BHIIB TIPaB i CBOOOJ JIIOAMHN Y MAHOyTHHOMY.

Ananiz ocmannix docnioxcens i nyonixayii. JJOKTprHA MeXK BIIBHOTO PO3CYILY
€ TIPeIMETOM JTOCJII/KeHHS TepeBakHO 3axiguux yueranx. Cepen dhyHAaMeHTaTbHUX
pobit Bapto HazBatu mnpairo Tosapaa Yapibsa IOpoy «/lokrpuHa Mex BiJIBHOTO
pO3CyAy B JWHAMIIll CY/OBO1 MPaKTUKNW €BPONENCHKOTO CY/y 3 TpaB JIOAUHU>
1996 p. (aurs. Yourow, Howard Charles. “The Margin of Appreciation Doctrine in
the Dynamics of the European Court of Human Rights Jurisprudence”) i mpaitio
[Oraka Apai-Takaxanni «/[okTprHa MeXX BIJTBHOTO PO3CYMy 1 TIPUHIIUIT TTPOIOPITiii-
Hocti y mpakturi €CILI» 2002 p. (anrm. Yutaka Arai-Takahashi. “The Margin of
Appreciation Doctrine and the Principle of Proportionality in the Jurisprudence of
the ECHR”).

OKkpeMi acreKkTH i€l TeMAaTHKN TaKOK BUBYAIM Y CBOIX MyOJIiKaIlisxX Taki Hay-
koBii, stk I1. Ban [lefik (P. van Dijk), C. Ipip (S. Greer), Ban /le Xeiininr (Van De
Heyning), T. Xackpodt (G. Huscroft), M. Xaruincon (M. Hutchinson), T. Jlercac
(G. Letsas), I. Makmonamnn (G. Macdonald), TI. Maxoni (P. Mahoney), Maxkrosapik
(Cf. McGoldrick), K. Memnep (K. Méller), II. ITonex’e (P. Popelier), C. TIpe6en-
cer (S. Prebensen), €pyn Illokken6pyk (Jeroen Schokkenbroek), K. 0. Ilani
(C.'Y. Shany), . Illmiseman (D. Spielmann) Ta in.

Y BiTUM3HAHIN NpaBOBill HayIll aHali3 JOKTPUHU MeX BiJIbHOTO PO3CYIY €
HETIOBHUM i (hparMeHTapHUM. 30KpeMa, y 3aTaTbHIX Prcax BOHA 3HAMIIIA CBOE BifIO-
OpaskeHHs1 y TIpaisix Takux BueHux, sik K. Apucrosa (K. Arystova), I1. PabinoBuu
(P. Rabinovych), C. ®enuk (S. Fedyk), C. IleBuyk (S. Shevchuk). Tlepekonana, o
TeMa TTOTpeOye OiIbI rIHOOKOTO MOCIiIKEHHSI.

Mema i 3a60anns cratTi — BU3HAYEHHS 0OCSATY M€K BIJIBHOTO PO3CYIY JI€p-
JKaBM y mpakTuili €Bporeiichbkoro cyay 3 mpas Joauau. Crpobyio oXxapaKTepusy-
BaTH 3MICT i 3HAaUeHHS JOKTPUHM MEX BiJIbHOTO PO3CY/y y MPOTleci 3aCTOCYyBaHHS
it taymadennst €KILJI 3am7is1 eektuBHOrO 3a0€3MedeHHst TIPaB i CBOOO JIIOUH;
JIOCJIINTA ¥ TTpOaHasi3yBaTH Pi3HI YMHHUKY, IKi BIIMBAIOTh HAa BU3HAUEHHS KOH-
KPETHUX MEX BIJIBHOTO po3cyny miasgxom BuBuenHs npaktuku €CILJI; BctanoBUTH
KpuTepii, sAKi Hattgactinte 3actocoBye €CILJI y mporieci ominku 1 HaaHHS JeprKaBi
MUPOKOi a60 BY3bKOI AMCKPEIlii Py rapaHTyBaHHI KOHBEHI[IITHUX MPaB; JOCTIIUTH
MPUHITUTIA TIPaBa, PO3BUHYTI y JOKTPUHI MeXK BIJIBHOTO PO3CYAY Y MPakTuili €Bpo-
HefCbKOro Cy/y 3 TpaB JIOAUHU, 30KpeMa, Y KOHTEKCTI [OMyCTUMUX OOMEKEeHb
MpaB JIOANHU.

Buxnao ocrhoenoeo mamepiany. BianoBijHO 10 JOKTPUHU MEK BiJIBHOTO
poscyay (auckpertii) aepskaBu, sika Oyja omlpallboBaHa il PO3BUHYTA y IIPAKTHIIL
€sporneticbkoro cyny 3 npas goanan, €CILJI Hazae mpiopuTeT OIIHII IEP5KaBOIO
iHTeprpeTallii NeBHUX MOIN, (haKTiB, Aill, CUTyaIiil Ta OYIb-sIKUX IHIIUX SBMUIII, IO
nepeOyBaoTh T/ 1l BIACHOI0 IOPUCAUKINE [2, .. 48, 49)].
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JokTpuHa MeXX BiIBHOTO PO3CYNY INOCTA€ K METOJ TAyMauyeHHS, HA KU
€CILJI nocumaeThCst HA BIACHUI PO3CY/I, i HABITh MOKE BUCTYIATH SK (hOPMaTbHUI
cratgapt uu kpurepiit, sskuit €CILI 30608’s13y€ cebe posrisiHyTH. SIK clipaBeinBoO
zagnavae [. Y. IOpoy, e MeTo/ BU3HAUEHHS /il /IepKaBH, MO BiXUJISIETHCS Bij
HOPMHU, Y TIOEJTHAHHI 31 CTAHAAPTOM KOHCEHCYCY. Buxo/smuu 3 aHasisy mpereieHTHOTO
npaBa €CILJI, 1oKTprHA MeX BUILHOTO PO3CYY BUCTYIIAE CBOEPITHUM CIIOCOOOM
YPiBHOBasKEHHSI BUMOT 1 3aliepedeHb JepKaBu, 0COOIMBO IPU BU3HAUYEHHI HEOOXII-
HOCTI /il JiepskaBu B paMKaxX 0OMeKyBalbHUX TOJI0KeHb crateit 8 — 11 €KILJT [3,
c. 193].

Me:xi BIiTBHOTO PO3CYIY CJiZl PO3YMITU K JOKTPUHY, KA CKIATAETHCS 3 JBOX
enemenTiB. Ilo-nepie, 11e cucmemnuil eremenm, 1Mo, SIK i CUCTEMHUN €JEeMEHT
HPUHIUIY cyOCUIiapHOCTI, ClIMpaeThcsd Ha (QYHKIIOHAAbHI ab0 mparMaTUYHi
0OTpPYHTYBaHHS, TOB’sI3aHi 3 PI3SHUMK KOMIIETEHI[ISIMA Pi3HUX yYaCHUKIB €BPO-
MefChbKOl CUCTEMU 3aXWCTY TIPaB JIOAWHY, 1 Ma€ (PYyHKITIO BIJIUBATH HA PO3IIOIIJI
3aBJ/laHb MiXX HUMU. pyruii ejeMeHT — HOPMAMUSHUL, STKUA Mae HOpMaTUBHeE
OOTpYHTYBaHHS, MO BiHOCUTHCS 0 TLIIOPATI3MY i THYYKOCTi i Mae (GyHKIiO
BIIMBATH Ha Te, SIK IpaBa iHTEPIPEeTYIOThCs 1 3acToCOBYIOThCS. Clnpaoyuch Ha
PO3yMiHHSI MOpaIbHUX apryMenTiB y npaktuili €CIIJI, 6y0 Takok BCTaHOBJIEHO,
HACKIJIbKY Pi3HI TUTIU apryMeHTallil MaloTh BiJIHONIEHHS /10 KOKHOTO 3 1UX eJIeMeH-
TiB. 30KpeMa, CUCTEMHUI €JIeMEeHT CIIMPAETHCST Ha OiabIn (hopMaibHi apryMeHTH
(aurn. non-merits), HATOMICTb HOPMATUBHUU €JIEMEHT TTOKJIAAAETHCSI HA CYTHICHI
(merits) aprymenT [4, c. 45].

Mexi BIIBHOTO PO3CYIY A€PKaBU MOXKYTb OYTH wupokumu abo eysvkumu. Ipu
IIbOMY JIOIIJIBHO 3ayBakuTH, 1o foci €CILJI He BCTaHOBUB €IMHO WiTKUX KPUTEPIiB
I110/I0 BU3HAYEHHST 00CSTY MEK BiJIbHOTO poscyy |5, ¢. 357]. Bojnouac anasmi3 mpax-
tiku €CILJT cBiguuTh 1MpO Te, 10 00CAT MEK BIJIBHOTO PO3CY/LY JA€PKaBU 3aJI€KUTh
Bijl Takux (hakTOpiB, SK: crienudika 3BakyBaHNX (KOHKYPYIOUnX) intepecis (1yoJriy-
HUX 1 IPUBATHUX); KOHTEKCT BTPYYaHHS; BIJIUB MOXKJIUBO iCHYIOUOTO KOHCEHCYCY
IIOJIO TIEBHUX MTUTAHb; META, SKa MePecIiyeThCs BiJIOBIIHUM BTPYYaHHSIM Y IIpaBa
JIIOJIUHY; CTYIHD MPOMOPIIHHOCTI BTPyYaHHs Ta/ab0 oOMeKeHHs TipaBa Ta iH. |6,
c. 381—-418]. O6c¢sr cBoboaM poscyy Oyie BapiloBaTHUCS 3aJI€5KHO BiJl KOHKPETHUX
oOCTaBUH CIIpaBy, IpeaMeTa PO3IJsY 1 oro nepexaictopii [7, m. 40].

Cynosa npaktura ECILJI mopokye Teopii «iepapxii» 4u «<KOHMUHYYyMy > npas,
1[0 HaMaralThcsl Kaack(iKyBaTH PillleHHs BiAMOBIAHO 0 IIJIICHOTO 0OYKCIeHHS, e
Mae OyTH 3B’SI30K KOHBEHI[IITHUX I10JIOKEHb, KaTeropiil II0JI0KeHb I OKPEMUX BUIIA/l-
KiB, 110 BUHUKAIOTh Ha iX OCHOBI [3, c. 188].

Taxka Teopist IIPOIOHYE MOOeib <«amoMHoi» aADO «COHAUNOT cUCmeMU», B SIKII S1PO
CKJIAJTAETHCS 13 OCHOBHUX UM HAMOIIbII (hyHIaMEHTAILHUX HEBiJ'€MHUX 1 HEBiTay-
JKyBaHUX (HETIOPYIITHUX ) MTPAB JIIOMHHU, TAKUX, SIK [TPABO OYTH BiJIbHUM BiJl KATyBaHb
(cr. 3 EKILN) i pabersa (cr. 4 EKILT) [1]. Cepenti KisbIis, 10 MATOPSAIKOBYIOTHCS
000M SIK JIOTIEHTPOBYM, TaK ¥ BiAIIEHTPOBUM (IIEHTPOOIKHUM) CHJIAM — CKJIAIAI0THCST
3 TIpaB Ha HaJIe;KHY TIPABOBY TIPOIIEAYPY, TapanToBaHuX ctartsamu 5 i 6 €KILJI (Tak
3BaHi nybaiuni npasa inansiga), i ocobucTux cBodbo, Takux sk crarti 8 — 11 EKIIJI
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(npusammni npasa). Y cBOIO 4epry, 30BHIIITHE KiJblle, BijilajieHe Bifl AOIEHTPOBOI
cuim siipa KoHBewtrii, GibIll CXUIbHE 10 BiIIEHTPOBUX CHJI, TI[0 CUMBOJII3YETHCS
3INIIKOBUMU IUCKPEIiTHIMY TTOBHOBYKEHHSIMU JIep:KaB, YTIJIEHUMH B IXHIiX 1TOBHO-
BasKeHHSIX 3 BIJICTYILy BiJl CBOiX 3060B’s13aHb BifnosiaHo 10 ct. 15 €EKILJI [3, c. 189].

TakuM 4YMHOM, BUXOJSIYM 3 TEOPii «<KOHTUHYYMY» KOHBEHI[IMHUX IIPaB, SIKIO
o0’exrt, Meta i Tekct EKILJT posrisialoThCst BOEAUHO, 3’ ABJISIIOTHCS TIEBHI OCHOBHI
(byHmamenTasbHi) mpaBa, siKi 3axuIiieHi abCOMIOTHOI 3a60POHOIO IX TIOPYIIEHHS,
HaNpUKJa/, rapanTist 3aboponn karysauus (ct. 3 €KILI) [3, c. 188]. Tox y curya-
IiX, 10 BUKJIUKAIOTh PU3WK TOPTYP UM skopcTokoro moBopkerHs, €ECILJI 3actoco-
BYE «CYBOPHIl» CTaHIAPT HarJsALy. BogHOUac mep:kaBaM HAAETHCS BiTHOCHO TMHPOKA
cB0OO/Ia PO3CY/Ly TIPH MOCHJIAHHI Ha 0OMEKEHHST KOHBEHIIIITHUX MPaB y CIIpaBax 1po
HalliOHAJbHY Ge3IeKy, a TAKOK 3a 0OCTaBUH, KOJU HaKJageHi 0OMeKeHHsI BiJIIOBi-
nayu TInbOKO BKOPIHEHNM MOPAJIBHUM TiepekoHanHsM |8, ¢. 183—185].

Takox MOXKHAa BUOKPEMUTH «CePe/Hiil /1ialla30H» MEHII <«KUTTEBO BAKJIUBUX
MpaBy, Jle «CTaTUJIHey 1 «JAMHaAMiuyHe» TIyMadyeHHs MiKHApOJHOI HaTJSIA0Boi (KOH-
TPOJIBHOI) (PYHKIIT 3MaratoTbcst ofHe 3 onauM. [Ipu mpomy mo 1979 p. cratuyne
TIIyMa4eHHsT CXUJISAJIOCS 0 Oibil 06EPEKHOTO MiZXOMAY CTOCOBHO IUCKPEIiHHITX
MOBHOBAKEHb HAIIOHAJBbHUX opraniB Biaaan. Hatomicts micas 1979 p. came auna-
MiYHA iHTepIpeTallis Ma€ TEHEHITIO 0 PO3IMUPeHHs (DYHKINI MiXKHAPOTHOTO Har-
agaay. TyT MoKHa BUIIJIUTH TPYNU cTaTell 1[0/I0 HAJEKHOTO Cy[0YMHCTBA (QHTJI.
Due Process) i ocobucrux cBo6on (auri. Personal Freedoms); niepiii BUSIBJISIOTH
GIJIBITY CXOKICTh MiK HAIliOHAJBHUMU 3aKOHOIABCTBAMU, MEHII CXWUJIbHI 0 TIBU/I-
KMX COIaJIbHUX 3MiH, a APYTi, 3 IX TEKCTOBUMK OOMEKEHHIMM TapaHTOBAHUX IIPaB,
CYMPOBOKYIOTHCS TIEBHUMHU MeXKaM¥ BLIBHOTO PO3CYNY ZlepsKaBW, BUMaratoum
MOBaru 1o HAIlIOHAIBHOI IUCKPeITii. 3a TaKuX yMOB 1ipu BuHecenHi pimennst €CILJI
OyJie OLIHIOBATH XapaKTep KOHKPETHOI ImpeTeHsii (BUMOrH) 3a IPaBOM, clieludiyni
miicTaBy st OOMEKEHHSI TIPaB, Ha SIKi MMOCUJTAETHCS JIePKaBa, HASIBHICTD YU Bi/ICYT-
HicTh €BPONENHCHKOro KOHCEHCYCY HalliOHAJIbHOTO 3aKOHOJABCTBA Ta IPAKTUKH, a
TaKOXK HasBHICTD BifmosigHoro npetieenty €CILJIL. [Ipu mipoMy niocTae muTanus: 4m
MOXYTh (hakTi Ta 0OCTaBUHU i 3aCTOCYBAHHS TIpaBa 0 HUX OJTHAKOBO 100pe BUKO-
HYBaTHUCS SIK CyOCUIaPHIMU TIPOTIECAMK MIsKHAPOIHOTO HATJISILY, TaK i EPBUHHUMU
npolecaMu HauioHaabHoI Baaau? Y Oyab-saxomy pasi €ECILJI gk MiKHapoAHUN Har-
JISIZIOBUI OPTaH MOJKe 3aCTOCOBYBATH Jiniiie TTpaBo KoHBEHIIIT 1 He MOXe TIyMauuTh
YU 32CTOCOBYBATH HalllOHAJIbHE TPABO, JII0YU SIK HAI[IOHAJIBHUUN aneJsAiiiHuil cy.
[3, c. 188—189].

HansBuuaitHo BakJIUBUM /sl BU3HAYEHHST 0OCSITY M€X BIJIBHOTO PO3CYIY
JiepsKaBM Y KOHKPETHiil cuTyallii € HassBHICTh ab0 BIJICYTHICTh Tak 3BaHOTO €BPO-
MefChbKOTO KOHCEHCYCY 100 PO3YMIHHS U TJIyMadeHHS TEBHOTO PO3TJISTyBaHOTO
nuTaHHg. 30KpeMma, y crupaBi «latipep npomu Cnoayuenozo Koponiecmeas 1978 p.
(“Tyrer . the United Kingdom”) [9] €CILJI aiiiioB BUCHOBKY, 10 MPAaKTHUKa TiJec-
HUX TIOKapaHb y BUII OUTTs pizkamu Ha ocTpoBi Men mopymiye cr. 3 EKILJI, sika
3a00POHSIE BU/IM TIOKAPaHHsI, [0 MPUHIZKYIOTH TiHICTh JIOAUHU. Y CBOEMY pillleHH]
€CIIJI miaTBepanB nuHAMiKy, B AKiil cyzoBa mpakTuka KoHBeHIii iime B HOTY 3
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€BponeiicbKIM KOHCEHCYCOM, 1110 PO3BUBAETHCS Ta IPYHTYETHCS HA 3aKOHO/IABCTBI,
npakTutl i cynoBux pimeHHsAX: «31. ... Cyn Takox MOBUHEH Haraaath, o KonseH-
i — 1€ JKUBUN 1HCTPYMEHT, SKHUH, SIK CIIPaBeIuBO Tifkpecauaa Komicis, moBuHen
TJIYMAYUTUCS Y KOHTEKCTI YMOB CbOTOJIeHHs. ¥ cIpasi, mo poariagaaeTvcsd, Cyn
He MOJKe He repeOyBaTh I/ BIUINBOM PO3BUTKY i 3araJbHONPUNHSITHX CTaHAAPTIiB
KPUMIHAIBHOI TIOJIITUKY Jiep;KaB-wieHiB Pagu €porm B 1iHl cdepi. [lilicHo, Tene-
paJIbHUIT IIPOKYPOP ocTpoBa MeH 3rajas, 110 IPOTATrOM 6araTboX POKIB MOJOKEHHS
3aKOHO/IAaBCTBA OCTPOBA MeH, 110 CTOCYIOThCS CYIOBUX TiJIECCHMX TIOKapaHb, TE€PerJis-
nanmucsy [9, m. 31].

BruinB KoHCEHCYCY Ha BU3HAYEHHS MEX BIJIBHOTO PO3CYy OYJIO HEOTHOPA30BO
migreepskero y npakruili €CILJI. Tak, y pimenni «Xendicaiio npomu Cnoayuenozo
Koponiscmeas (“Handyside v. the United Kingdom”) [2] y KoHTeKcTi 0OMeKeHHSs
cBoGoaM BUpaskeHHs norasaais (4. 2, cr. 10 EKILI) 3 meToo oxoponu mopaini €CILIT
3a3HAUMB: «48. ...HEMOKJIMBO 3HAUTH y BHYTPIITHbOMY 3aKOHO/ABCTBI pisHuX Jloro-
BipHux /[lep:xkaB eMHy €BpoONEiCbKY KOHIIerio MopaJi. [lorysaam iXHiX BiNOBiAHUX
3aKOHIB Ha BMMOTH MOPAJi 3MIiHIOIOTHCS ... 0OCOOJIMBO B HAIILY €MOXY, sIka XapaKTe-
PU3YETHCS HMIBUJIKOIO Ta JIAJIEKOCSKHOIO €BOJIIOIIEI0 TOIVISI/IB Ha 1110 Temy. Yepes
iX TIpAMUE 1 MOCTIHHUI KOHTAKT i3 JKUTTEBO BAKJTUBUMH CUJIAMU CBOIX KpaiH, /ep-
JKaBHI OpPraHu BJAJW B TPUHITUATI MAlOTh KPAITy TO3UIIi0, HI3K MIXKHAPOIHUHN CY/Is,
BUCJIOBUTH [YMKY MIOJI0 TOYHOTO 3MICTY IIMX BUMOT, & TAKOXK I0/I0 «HEOOXiHOCTI»
«0OMEesKeHHsT» ab0 «IMOKapaHHs», IPU3HAYEHOTO ISt iX BUKOHAHHS ... OTxke, CraTTs
10 4. 2 (ct. 10-2) 3anumiae Jlorosipuum /lepskaBam cBobomy poscyay. Ils cBoboma
HAJIA€ETHCS SIK HAIIOHATBHOMY 3aKOHO/ABITIO («BCTAHOBJIEHOMY 3aKOHOM» ), TakK i
OopraHam, cepejl iHIIOTO CY/ISIM, SKi TTOKJTUKaHI TIYMAuYuTH Ta 3aCTOCOBYBATH YMHHI
3aKOHM ...» [2, 1. 48].

OTtxe, SKIIO KOHCEHCYC iCHY€E — MeXi BIIBHOTO PO3CY/Y /epP>KaBU 3HAYHO 3BY-
KYIOThCs. Y CBOIO UepTy y pasi K BizicyTHocTi koHceHncycy — €CILI, sx mpasuso,
3HAYHO PO3IINPIOE JUCKPEIiIo HalliOHAJIbHOI BJIIH.

Besnepeuno, €CILJI inkopnopye koncencyc gk npaso €KIIJI. Boagnoyac y
HAYKOBUX KoJiaxX TocTa€e nutanus, yu ctBopioe CCILJI nificHo aBTOHOMHe TIpaBO
KonBenttii B cBoeMy BJyiacHOMY mperniefienTHOMY TipaBi? Ym € Cyn npoctum Bijio-
OpakeHHSIM CYKYITHOCTI HalliOHAJIbHOTO 3aKOHOJABCTBA Ta MPAKTUKKU B PaMKax
ciM’i Haniit Pagm €Bponu, um akTUBHO (hOPMYE 10CI HEICHYIOUUH €BPOTIEHCHKUN
koncencyc? Ile Hernpocte nurants npo Te, un Bu3Hae E€CILJI abo yXuisieTbes Bif
CBOTO BEJMYE3HOTO TOTEHIHANy M0M0 3a0e3ledeHHsT aKTUBHOTO JIilepcTBa y cdepi
paB JIIOAUHE B €BPOIIi, He3BaKa0YM Ha TIPUHIUIT CyOCHIapHOCTI i He3aJIesKHO BijT
pes3yJbTaTiB B OKpeMux cripasax |3, c. 194-196].

KmodoBa Te3a nossirae B Tomy, mo €CILJI mormmHae i Bijisepkaioe coliaibHi
3minn. «Came icnyBanHst Cyy, BUSHAHHS MOTO POJI SIK JIKepesia TUHAMIYHOL 10pHu-
CTIPY/IEHIIi1 1 I0TO TOTOBHICTD 3asIBJISTU MPO MOPYIIEHHS iITBEPAXKYIOTh HOTO ITiH-
HICTh SK HOBOI €BPOMNENCHKOI MIATHOPMU COIIATbHUX 3MiH. AJie BiH 3aTUIITAETHCS
HEepINTyYnM 3HAWUTH 1 OTOJIOCUTH TIPO 3MiHY BUKJIIOYHO 32 BJIACHOIO iHIIIaTUBOIO, HE
MIKPITIIEHOI0 SKUMOCHh HAsIBHUM KOHCEHCYCOM y PaMKaX 3aKOHO/IABCTBA 1 MTPAKTUKU
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nepKaB-ydacHUIlb» [3, ¢. 194]. [lesiki BUeHi BBaXKatOTh, 1110 TTpaBo KoHBeHIlii sk Take
MOJKHA OXapaKTEPU3yBATH sSIK HAsIBHICTH ab0 Bi/ICYTHICTH KOHCEHCYCY B 3aKOHO/AB-
cTBi i mpakTuiti aepxas-ydacuuis €KILI [3, c. 195].

BescymuiBHO, (hakTOp HASABHOCTI/BIICYTHOCTI €BPOTEHCHKOTO KOHCEHCYCY €
BaKJIMBUM CTaHAAPTOM, 10 Bu3Hayae obcsar Harssiny €CILIL. Y nboMy ceHci 0K-
TPUHA MEK BLIBHOTO PO3CYy /lep:KaBH CTA€ 3pYYHUM iHCTpyMeHTOM [t Cyjty, SIKui,
BUKOHYIOUHM CBOI HATJIAM0BI (DYHKIII1, TTOKJIAAETHCS HA KOHCEHCYC TIPU TIyMadeHH1
KOHBEHIIHHUX NpaB. TakuM 4MHOM, aBTOHOMHA IHTEPIIPETAIlisl y3TO/KYETHCS i3
KOHCEHCYCOM HAI[iOHAJIbHOTO 3aKOHOABCTBA Ta MpakTUKu. OHaK CyKyIHUH edeKT
npaktukn €CIIJI mossgrae y cTBopeHHI 3BOMYy KOHBEHITIHUX 3aKOHIB, KU 10
MEBHOI MipH € YMMOCH OiJIBIINM, HiK TIPOCTUM BiZIOOPasKEHHSIM KOHCEHCYCY 3 KOH-
KPETHUX MMUTaHb B OKpeMUX ciipaBax [3, c. 195].

[Tpu Busnauenui obcsary mex BimbHOro podcyay €CILJI y uusii BUNaAKIB
3aCTOCOBYE npouecyarviuil nioxio. Jlanuii miaxia nepexbadae, mo y pasi 3iTKHEHHsT
€CIIJI i3 cynepeunuBUMU OCHOBHUMHU TIpaBaMM Ta 3aKOHHUMM iHTepecamu Cyn
YBOKHO BUBYAE, UM HAJEKHUM YMHOM HAIliOHAJIbHI OPTaHW BPaXOBYBaJIU TIPOIlEe-
JIlyPHI eJIeMEeHTH TIPOoIlecy TPUUHSTTS PillleHb Ta OCHOBHI TpaBa iHauBifiB. Hamanus
cBOOOM PO3CYLY IEepeiyCiM 3aeKUTh BiJ HASABHOCTI AOCTATHIX Ta e(PeKTUBHUX
3ac06iB TIPABOBOTO 3aXWUCTY, BIAKPUTHUX [T 3asBHUKA HA HAIiOHAJTHHOMY DiBHI,
11106 T03BOJIUTH CY/Iy HEPETJISTHYTH TOTEHIlIfiHe TOPYIIeHHsT OCHOBHUX TIpaB. Kpim
TOTO, pillleHHs, TPUNHSTE HAI[IOHATHHOIO BJIAA0I0, TIOBUHHO OyTH Pe3yJbTaTOM
0OTPYHTOBAHOTO PillleHHSI, SIKE PETEJbHO BPaXOBYBAJIO Ta 30alaHCyBasO0 OCHOBHI
npaBa 3agBHUKA. ¥ 3B’a3ky 3 num €CILJI ypaxoBye mipy, SKoio HallioHaJbHI
OpraH¥ BJIaIW TPYHTYBAJIM CBOIO AYMKY Ha JOCJIIKEHHSX, OIIHKaX BIUIMBY abo
CYTTEBUX AUCKYCisixX (auB., Hanpukiaz, pimedust ECILI y cripasi «IIlundnep npomu
Cnonyuenozo Koponiecmeas, auri. “Schindler vs the United Kingdom”, 2013 p.) [10,
n. 117]. Tam, e HarioHaNbHUI MapjaMeHT abo HalioOHAJAbHI Cyau mepeadadaroTh
peTesibHUIT KOHTPOJIb 32 IIpaBaMM Ta iHTepecaMu, 10 PO3IJISAAAI0ThC, Ta IToBaKa-
I0Th IIPOIleCyabHi IIpaBa MOTePIiInX 0cib (30KpeMa, JOCTYII 0 CYAY, abo J0CTYII
no indopmartii), €ECIIJI mMoxe «mobaakauBilIe» CTAaBUTUCS 0 PIllIEHHS HAIlio-
HAJBHOTO 3aKOHOAABIT yu cyay. OpHaK Xoda HOBUU MpOIleCyaTbHUN Mmiaxin OyB
BUPIIAJIBHUM Yy HU3III CIpaB, BiH € nuckyciiitaum cepen cyaais €CILJI, 3okpema y
KOHTEKCTI CIIIBBIZIHOIIEHHS BHYTPIIIHbOHAI[IOHAJIBHOTO, Mi’KHAPOHOTO i €BpOTIEN-
CHKOTO Pi3HOBUIB KOHceHcycy [11, c. 872—874]. Takum umHOM, Ha OCHOBI CY/IOBOI
MPaKTUKU MO’KHA TTPOBECTH JIeSKi Tapajesi MiK apryMeHTaMU, 3aCHOBAHUMU Ha
€BPOIIEIICbKOMY KOHCEHCYCI, 1 Ha IpollecyaJbHOMY HiJXO/1 /10 BU3HAUYEHHS MexX
BLIbHOTO po3cyay. «O0uaBa MiXOAN CHPUSIOTH pallioHasi3allii iHTeHCUBHOCTI
KOHTPOJIIO 32 MpaBaMy JIIOAWHA Ta TOM SKIIEHHIO MiXK TUHAMIYHUM TJIyMadeHHS
€CIIJI Esporneiicbkoi konBenIlii 3 npas Jjwoauan (EKIL) i sanumkom cBoboan
poscyny nep:kas-ydacHuilb» [11, c. 872].

3acTocyBaHHS JIOKTPUHU MEX BIJTBHOTO PO3Cyay HaOyBa€ MPAKTUIHOTO 3HA-
JYeHHsI, prima facie, y KOHTEKCTi TJyMadeHHsI JOMYCTUMUX 0OMEKEHb TPAB JIIOIIMHN
[12, c. 21-60].
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JlokTpuHa MeX BUIBHOTO PO3Cyly BUCTYIA€E KIouoBUM iHcTpyMeHTOM C€CIIJI,
IO ZI03BOJISIE IOMY, 3 OZHOTO OOKY, HaB'sI3aTH HAI[IOHAJILHUM OpTaHaM BJIaJIi aBTO-
Homue TiaymadeHHss €CIIJI KOHBEHIIMHKUX IpaB, a 3 iHIIOTO — OOMEKUTH HOro
BTPYUYaHHS B TIyMadyeHHs, 3/liliCHIOBaHe HallioHaTbHUMU cynamu [13, ¢. 186—202].

Y 11bOMY KOHTEKCTI JIOIiIJTbHO 3ayBasKUTH, IO He BCi 1IpaBa, rapanTtoBani CKILJI,
MaloTh OZIHAKOBO JOIYCTHMI MifcTaBu oOMeKeHb. | TyT MOBa iijie He PO TOALT IIpaB
JIFOJIMHU Ha aOCOJIIOTHI 1 BiZIHOCHI, JIe B OCHOBY MOJILIY TIOKJIAJAE€HO KPUTEPIN MOJKJIH-
BOCTi OOMEsKEHHST ITpaBa SIK TAKOTO, HATOMICTb MiICTaB OOMeKeHb Pi3HUX BU/IB TIPaB
3aJIEKHO Bijl chepr cycHiibHUX BigHOCHH (IyO/iuHi — HOJITUYHI, TPOMAISHCHKI i
iHMBiiyanbHi — puBaTHi npasa). [IpunarizHO 3ayBay, 0 Take iX PO3MeEKyBaHHS
€ JIOCTaTHBO YMOBHUM. 30KpeEMa, Y KaTeropii HaJe;kHOi MPAaBOBOI MPOTIelypy Halli-
OHAJIbHUI JUCKPEIiHNI aHai3 € BiJTHOCHO HOBUM CTaH/ApTOM Yy cdepi, Je aoci
nepeBakae iHTepIpeTallist TeKCTy y cBiTi dakTiB cripaBu. OTKe, TEKCTU cTaTedt d i
6 €KIIJI He MiCTSTh MOJIOKEHD TIPO 0OMEKEHHSI, 3aTaIbHUX JIJIST TPYITN 3 0COOMCTUX
cBO6O/ (32 BUHATKOM CT. 6, sika 3a060POHSIE Mpeci i rpOMaChbKOCTi OpaT y4acTb B
cyzoBuX mpottecax). BogHouac y cripaBax mpo ocobucti cBo6oam (BKIIOYAIOYH OB sI-
3aHi 3 HUMU TIPoOJIeMH AucKpuMiHallii) Tekct KoHBeHIIi ommyckae oOMesKeHHsT 1pas,
10 TTPU3BOUTH /10 PI3HOTO 3aCTOCYBAHHS OMYCTUMHUX MeXK (IITMPOKUX UM BY3bKUX)
BLIBHOTO po3cyay zep:kaBu. ToMy HallioHaJbHE 3aKOHOAABCTBO MPO HAJNEKHY Tpa-
BOBY IIpOLIEAYPY cTa€ OiibIn oHakoBUM (YHi(DIKOBaHMM), HijK, HAIIPUKJIAJ, CiMeiiHe
IPaBo, sIKe OLIBII CXUJIbHE IO MIBUAKUX COIIAJbHUX 3MiH yCepeAnHi Pi3HUX HAIlio-
HaJbHUX cHcTeM 1 Mixk HUMHU [3, ¢. 187, 192]. Takum ynHOM, IIPU 3aCTOCYBaHHI cTaTeil
5—6 KomBeHIiii MesKi BIIBHOTO PO3CYLy J€PsKaBU 3HAYHO 3BYKYIOTHCS, Ha BiMiHY
Bix 3acTocyBanus ctatet 8—11 €KILJIL.

[TepeBipka [iil jep:kaBu B paMKaxX MOJIOKEHb PO QONYCMuUMi 00MeHcens.
npas moduHu y CTarTax mpo cBoboay ocobucrocri (crareit 8—11 €EKILI) nossirae
B TOMY, [0 BOHU MOBUHHI OyTU HEOOXIOHUMU 6 0eMOKPAMUYHOMY CYCNILbCMEL 3
i/IcTaB, MepepaxoBaHuX y KoxkHil ctarti. [Ipn ix Taymavenni €CILJI 3acTtocoBye
Takuit womupvoxemannuti mecm. Criouatky Cyn nepesipsie, uu Oyio empyuanis
Y Kougenyitiny c60600dy. I1oTiM BiH TIepeXOAUTH 10 POBIJISIAY, un OyJI0 Take empy-
uanns nepedbauene 3aKOHOM i, TIO-TPETE, YN TIANAMAE MEMa 6MPYUAHHsL T CITH-
COK 3axonnux uirei, nepenbadenux y crarrsax 8—11 Kousenuii. Hapewrri, €CILJI
nepeBipsie, 4 OyI0 8mpyuanus nPONOPUIiHUM, <HEOOXIOHUM> 8 DeMOKDaAMUUHOMY
cycninvemei [14, c. 7T11].

€BPOIENHCHKUI Cy/I 3 TIPaB JIIOAUHA PO3POOUB MOCIIOBHE TIYMAaUYeHHS <HEOOXI0-
HOCMi» SIK <HAza1vHol coyianrvioi nompebus (auri. pressing social need). Tlpu mpbomy
3aJIeKHO BiJl KOHKPETHOI KaTeropii rnpaB Taka HeoOXiIHICTh MOKe OYTH Cy8opoio
abo nepexonaueoro. Ha mieprimii OTJISA MOXKe 3[aTHCS, IO 1€ BCTAHOBJIIOE TOCUTh
CYBOPUH cTaHAapT /IS JlepKaB, SKi IParHyThb Y3aKOHUTH BTPy4YaHHS y 3aXuIleHi
npasa i cBoboau. OiHaK caMe HAIliOHAJIbHI OPTaHu BJIAK POOJISITH TIEPBUHHY OIIHKY
HaTaJIbHUX COMIATbHUX TTOTPED, 1 KO cBOOOA PO3CY/Ly, HaJlaHa HUMU TIPU MTPOBe-
JIeHHi Takoi oIiHkH, € mupokoio, To ECILJI 30608’ 13y€ThCs 3aXUIaTh il A€psKaBU
[3, c. 192-193]. HamionanpHa Biajia Ma€ 3/iICHUTH TIEPBUHHY OIIHKY PeaJbHOCTI
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HarajbHOI CYCIiJIbHOI OTPeOH, 10 BUILIMBAE 3 MOHITTS «HEOOXIAHICTb> Y IOMY
KoHTeKCTi [2, 1. 48]. Otinka Takoi HeoOXiHOCTI BiIOYBAETHCS TIJISIXOM TIEPEBIPKU
miit gepskaBu m00 0OMeXkeHHsT Ta/abo BTPyYaHHsS B IIpaBa JIOIMHU HA TPEIMET
ix mpomnopiifiHocTi (IPOXOKEHHsI TaK 3BAHOTO mecmy Ha nponopuitinicmy) [15,
c. 18—19].

KpiM TOTO, CTOBOCTIONYUEHHS «OeMOKPAMUUHE CYCNLIbCME0> Y KOHTEKCTI CIIpaB
010 OCOOUCTUX cBOOO MOB’sI3aHe 3 TacJaMu JiOepasbHOI JepKaBU — ITHPOTOIO
HOTJISIIIB, TeprimMicTio i GararomaniTHicTo. Ile hopmysioBatHsi, 31aBaocst O, BUCBIT-
JIIOE TBEP/IKEHHS 3asIBHUKIB Y CIIPUATIUBOMY CBiTJIi. [IpoTe «/laHa KOHIIeNIig Moxe
TaKOXK TIpaIoBaTh Ha Osiaro jep:xasu 4yeped npesymmnitii Cyay Ha KOPUCTb aKTiB
JIeMOKPAaTUYHOI'O 3aKOHO/IaBUYOT0 Oprany. TakiMM 4MHOM, ITOCTIIHO HajlaBaHi Jep:KaBi
IIKMPOKI TIOBHOBasKEHHSI Ha PO3CYJ MOXKYTh IEPETBOPUTH HEOOXIIHICTh y JeMO-
KPaTUYHOMY CYCHIIBCTBI 3 Meya 3asiBHMKA y IMWT Bifmosigaudas [3, c. 193]. Takum
YIHOM, OCKIJIBKM MEKi BIJIBHOTO PO3CYAy Jep:KaBH cami 110 cobi € aysKe THYYKHM
iHCTpyMeHTOM y pykax MinuBoi Oisbiocti 8 €CILI, He3BaKaO4YM Ha TTOCIIiI0B-
HICTH JIOKTPUHU, TIPEIe/IEeHTHE TIPABO PO CBOOOIY OCOOUCTOCTI Ma€ HEOMHOIHAUHI
pesyabraTu [3, c. 192—193].

Orxe, Hagaoun gepskasi mmpiny abo Byxkay cBobomy poscyuy, ECILJI ypaxosye
Taki xkpumepii: 1) cyocuaiapua npupoga EKILI (mexanizm KoneHttii € gomomizkHIM
JIJIsT HaIliOHAJTBHUX CHCTEM 3aXHUCTY TpaB JoauHu) [16, c. 52]; 2) crnpaBeanuBuii
GastaHC MiK e(hEeKTUBHUM 3aXHUCTOM i CyBEpPEHITETOM JiepskaBu (PO3YMHUIT PO3ITOILI
ITOBHOBa)KEHb MiK HaJ[HAIIOHAJBbHUM Ta HaIlOHAJIBLHUM piBHSIMM). 30kpema, €CIIJI
HEO/THOPA30BO HAroJIONIYyBaB HA TOMY, 1110 HAI[IOHAJIbHI OPTaHU B/ MAIOTh Kpalily
MOJKJIMBICTD OIIHUTH TIEBHI €JIeMEHTH TEeCTY Ha MPOTIOPIINHICTD I yperyJoBaTu CIip;
3) pi3HOMaHITHICTh COIAJBHUX Ta MOJITHYHUX TOTJISIIB Ha «A00pe CyCHiJIbCTBOY
cepell Pi3HUX JIepsKaB, IO BILUIMBAE Ha GaJaHC MiXK OCOOMCTUMU TIpaBaMU, rapa-
toBaHnMu KOHBEHIII€I0, 1 KOHIIEMINEI CYCiTbHOTO Oara B Pi3HUX KOHTEKCTax i
cycminberBax [17, c. 231].

TakuM YMHOM, JI03BOJIEHI MeXKi BiJIbHOrO PO3cyay OyAyTh BiHOCHO BY3bKHMU
ab0 CyTTEBO OOMEKEHUMHE TaM, Jie PO3TJIsIyBaHe MPAaBO MA€E BUPIIIaabHe 3HAYEHHST
115t ebeKTUBHOTO KOPUCTYBAHHS 1HIMBIIOM OCOOMCTHMU YU KJTIOYOBUMHU TIPABAMH i
KOJIU HIEThCST PO OCOOJIMBO BAKJIMBHIA aCTIeKT iICHYBaHHS Y iIEHTUYHOCTI OCOOM.
3 iHmoro 60Ky, MeKi BiJIBHOTO PO3Cyy JepsKaBu Oy/yTh MIMPIIUMHU, SIKIIO CIIPaBa
MOPYIIYE JIeJiKaTHI MOpaJibHi i eTwuHi nutanHg [18, m. 178].

Kpim Toro, icuye meBHa karteropisi cupas, B sskux €CIIJI nmoknamaeThcs Ha
pillleHHsT HAaIliOHAJLHIX OPTaHiB BJaau i de facto oOMeKy€e BIaCHUII CYyTOBUI KOH-
TpoJib (Tepersisij) pillleHb HaIliOHAJTBHUX OPTaHiB BJIAJIH, OCKIJIBKA OCTaHHI MalOTh
repeBary y BUPIIIEHHI MOJITUYHO /IeJIKATHUX MTUTAHb y MEXKaX BJIACHOI IOPUCANKITIIL.
[l kaTeropist BKJII0YA€E CyIOBY MPAKTHKY CTOCOBHO BifcTytiB 3a ct. 15 EKILJI (Bix-
CTyI Bijt 3000B’s13aHb i/ yac Haa3BuYaiiHoi cutyarii) [1]. ¥V takux cipaBax €CILJI
BKpail Heoxoue 1epeBipsi€, 4u € BiacTyt 3rigno 3i ct. 15 €KILJI Bunpasaannm, BUXo-
JISTYM 3 TOTO, 1[0 HAI[IOHAJIbHI OPTaHy B/l MAIOTh «Kpallly MOXKJIUBICTb» OLlIHIOBATH
Ha/[3BUYAIHY CUTYyaIlilo y KOHKpeTHiit cutyarii [14, ¢. 723]. Bixrak «Bara cBo6oan/
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ABTOPUTETY B IbOMY pasi pilyde 3Milyerbest y OiK BIaau Ta mopsaky» |3, c. 189].
Cratrs 15 €KILJI € Haitbinbm «momiTuaHo0> crarTeio Konsentii [3, c. 187].

Tak, y cupasi «Ipaandis npomu Cnoayuenozo Koponiecmeas (“Ireland v. the
United Kingdom”) 1978 p. €CILJI 3a3nauus: «¥Y mepiry depry koxuiit JlorosipHiii
[lep:kaBi, BIAMOBiIAIbHIN 32 <«XKUTTS HaIlil», CJiJi BU3HAYUTH, YU HE 3aTPOXKYE
I[bOMY JKUTTIO «HaJ3BUYallHa CUTYyallisl», i SKI[O TaK, TO K JaJeKO IOTPiOHO
3aiiTi y crpobi mojoIaTi HaJA3BUUYANHY CHUTyallilo. 3 TPUYUHU CBOTO Oesmoce-
PEIHBOTO Ta MOCTIHHOTO KOHTAKTY 3 HAaraJbHOI MOTPeOOI0 MOMEHTY HallioHAJbHI
opraHuy BJIa[y, B IPUHIIKII, 1epe0yBaioTh y KPallOMy CTaHOBUIII, HiXK MiXKHApPO/I-
HUU Cyzjisl, BUPINIYBATU TTUTAHHS 1IPO HASBHICTb TaKOi HaJ3BUYAWHOI cUTyallii, a
TaKO’K MPO XapakTep Ta 00CAT BiACTYIIIB, HEOOXIHUX JIJIs1 11 Bi[BEPHEHHST. 3 1IHOTO
npuBoay crartsi 15, maparpad 1 3aiuinae Biaaji MUPOKI MeXi BiIbHOTO PO3CYIY»
[19, m. 207]. Bogrouac €CIIJI «ymoBHOBa)keHUIT BUPITITyBaTH MUTAHHS TIPO TeE, YU
Buiinm /lep;kaBu 3a Mexi «CTYIIeHs, 1[0 CYBOPO BUMAra€TbCs roCTPOTOI0» iCHY-
1ovoi kpusuy» [19, m. 207].

[Ipu 11boMYy J1esIKi IOCTITHUKY BBA)KAIOTh, 1[0 MOXKHA 3aCTOCYBATU «IHCTUTYIIHO
qyTIAUBUAN» THAXI, TP SIKOMY 3aKOHOJABYi OPraHd MaTUMYTh OLJIBII HIUPOKY CBO-
6oy OLIHKM, HisK BUuKoHaBYi [17, c. 232]. Haupukian, y pimenni «Xammon ma inui
npomu Cnonyuenozo Koporiecmea [GCJs> 2003 p. (“Hatton and Others v. the United
Kingdom [GC]”) €CILJI nocuiascs Ha <IPsMY AeMOKPATUYHY JIETi THMAIIiI0» 3aK0-
HOZIaBYOI BJIAIM Ta HaroJonryBas Ha cyOcumiapuiit mpupomi €CILJI. Cyx mizkpecius,
0 «HAITIOHATbHA BJIQ/la MA€ MPSAMY JIEMOKPATUUHY JeritTuMariiio i, sk Cy/1 HeoHO-
Pa30BO yXBa/loBaB y 6araThboX BUIAAKAX, y HPUHIUIN Kpalla 32 MiKHAPOIHUIL CYI
UL OL[IHKY MiciieBuX 11oTpeb Ta ymoB» [20, m. 97].

OTsxe, mupuHa cBoOOAM po3cymy Oyze 3MIHIOBATUCS 3aJI€KHO Bijl TIPUPOAN
KOHKPETHOTO IIPaBa JIOAMHU, HOro 3HAUeHHsI [l iHMBiga Ta XapaKTepy 0OMesKeHO]
MISUTBHOCTI, 8 TAKOK XapaKTePy METH, IO TIEPECIiYEThCS BiITOBIIHUMI 0OMEKEHHSI
[21, m. 91].

Bucnosxu. Ananiz npaktukun €CILJI cBiquuTh 1npo Te, M0 He iCHY€E HE3MiH-
HOTO ¥ yHiBEpCAJbHOTO CTAHAPTy BU3HAYEHUX MEX BIJIBHOTO PO3CYAY HepKaBH,
SIKMIT OM JIETKO aJanTyBaBCsl 0 BCiX Pi3HOMaHITHMX BHUIAJAKIB i KaTeropiil mpas.
[Ipu nboMy 00CAT MeK BIJIBHOTO PO3CYLY A€P/KaBH MOKE 3MIHIOBATUCS 3aJI€KHO
BiJl KOHKPETHOTO KOHTEKCTY (KOKHOTO OKPEMOTO BUIIA/IKY) i OKPEeMUX BU/IIB KOH-
BEHI[IHUX TIPaB.

BusnaueHHs mupokux abo BY3bKMX MEK BIJIBHOTO PO3CyLy Oe3mocepesHbo
noB’si3aHe i3 0OMeKeHHsIM Ta/abo BTPYYaHHSIM y IpaBa JIOAWHHU, IO Ma€E OyTH
HEeOOXiIHUM Y JIleMOKpaTudHoMYy cycrinberBi. Came JepskaBa MPOBOAUTH TIEPBUHHY
OLIIHKY Takoi HeoOXimHOCTI 1 3000B’s13aHa OOIPYHTYBATH KOKHE 0OMeKeHHs Ta/abo
BTpydYaHHs B npaso. [Ipu npomy €CILJI nepesipsie, un 6yJ0 JOTPUMAHO CTaHIAPT
TaKoi HeOOXiJHOCTI, — HaraJbHOI CYCIiJIbHOI MOTPedH, sika MoKe OYyTH CyBOpoIo abo
nepekonymBolo. Bianosiano, €CIIJI ormiHioe, un MPOUNIIN i BIajX TeCT HA IPO-
HOPIIHHICT, TOOTO Yu OYyJI0 HakIajeHe 0OOMEKEHHsI/BTPYIaHHs Y TIPABO JIOAUHU
criBMipHUM (HEOOXIZHUM, IOPEYHUM, TIPOTIOPITIHHIM ) 3aKOHHO TIePeCIiyBaHiii MeTi
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TaKOro OOMEsKEHHsI, Ta UM 3aXWIIeHI KOHBEHIIiTHI TipaBa e(heKTUBHO. AJKe BUPINIAIb-
HUMU O3HAKaMU JIEMOKPATUYHOTO CYCIIJIbCTBA € IHUPOTA IMOTJISAIB, TOJEPAHTHICTD
1 TTIOpaAJTi3M.

O6c¢sT MeK BITBHOTO PO3CYLY JepsKaBy 3aJIeKUTh Bil HASBHOCTI ab0 BifiCy THOCTI
€BPOTIEHCHKOTO KOHCEHCYCY 3 TTEBHOTO MUTAHHS, a TAKOX Bijl crierudikim KOHKpeT-
HOTO IpaBa. 30KPeMa, IO CTOCYEThCsT aOCOTIOTHUX MTPaB, TO MEXKi BLIBHOTO PO3CYILY
€ By3bkuMH. | Ga Oisibille — SIKIIO MiX JepskaBamMu-dieHamu Paau €Bponu icHye
KOHCEHCYC, TO ¢cBOGOa PO3CyMy TeK BY3bKa, i HaBMaku. BopHoyac sIKIIO cIpaBa
CTOCYETBCS CKJIAJHUX MOPAJbHO-eTUYHUX ITUTaHb, OJI0 SIKUX HEMA€E €IUHOI JYMKHU
(KoHCeHCyCY), TOi cBOGOMA PO3CYLy JEpP/KaBU € JOCTATHHO MMPOKoi0. Kpim Toro,
y nesikux Bunagkax €CILJI BctaHOBUB wiTKuii, a00 MPUHANMHI OMOCEPEIKOBAHIIT
3B’SI30K MiX SIKICTIO MapJIaMeHTCHKOTO TPOIECY 1 MUPOTOI cBoOOAU poscyy. Tak,
BiZICYTHICTh HaJIEXKHOI MMapJIaMeHTChbKOI TIEPEBIPKU 3BYKYE MesKi BIJIBHOTO PO3CYILY.
BincyrtHicTb ke 1epeBaskHOTO KOHCEHCYCY, HaBIaKH, ITPU3BOAUTH /10 PO3MIUPEHHS
CBOOOIM PO3CYILY.

Curin 3ayBaskutn, 1o cyzoBa npaktika €CILJI po3BuBaeThcs [UHAMIYHO, BCTa-
HOBJTIOE 3aTaJIbHi TEHIEHII], KOHCTATY€E HAsIBHICTH Ta/ab0 BiICYTHICTH €BPONENHCHKOTO
KOHCEHCYCY, V JesIKUX CUTYyaIlisIX 3aCTOCOBYE aBTOHOMHe TjyMadeHHs. BomHouac
MiIXOM Y PO3YMiHHI I TIIyMadyeHHi OKPEMUX IPaB MOKYTh 3MiHIOBATUCS B MaitOyT-
HBOMY, OCOOJIMBO CHOTOJIHI, KOJIU CIIOCTEPITAEThCST TEHIEHIIIST 10 3BY;KEHOTO TJIyMa-
YeHHsI OKPEMHUX IpaB JIIOJAWHHU, 1110, 30KpeMa, ToB’a3ano i3 mangemieio COVID-19.
3 oxHOro GOKY, BiAMOBiAHI 0OMEKEHHSI TIpaB BUIIPaBAaHi 3arajJbHOI0 HEOOXi/Hi-
cTIO 30€pesKeHHs KUTTS 1 3[0POB’S JIIOACTBA, 3 iHIIOrO — HACKIJIBKY BUIIPaBJAHE
Take oOMekeHHsT (BKJIIOYHO 3 WOTO iHT€HCHUBHICTIO, TPUBAIICTIO, MaciITabamMm) Ta
peasibHO OIliHeHA CUTYAaIlisl, B TOMY YHMCJ PU3WKH 1 3arpo3a (peasibHa i MOTEHITITHA)
Y KOPOTKOCTPOKOBI i IOBTOTPUBAJIi TIEPCIIEKTUBAX, I0CTEMEHHO HeBizioMo. Ajte K
CTBOPEHHSI TIPEIE/IEHTIB TAKOr0 OOMEKEHHST € BKpail HeGe3[MeuHUM T PO3BUTKY
MaiibyTHBOI IPAKTUKU 0OMEKEHb IIPaB JIIOAUHU.

Yu Moxe MITYyYHUI iHTeNIeKT, PO3BUTOK MEUIIMHUA Ta HOBUX TEXHOJIOTIA CTaHO-
BUTH 3arpo3y JiJist ipas jgoauan? Jle Ta jomycruma Meska oOMeKeHb mpas i cBo601?
Yu 3moxe JoauHa cebe 3aXUCTUTH B CydacHOMY Iu(PoBOMY iH(popMaIiiiHoOMy
CYCIIJIBCTBI CHOTO/HI 1 3aBTpa? 3anuTanb Oisbiie, HixK Biamosieir. CromiBaocs, Mo
MiXKHapO/IHa 1 €BpoOIIeiicbKa CUCTeMU 3aXUCTY TIPaB JIIOAMHU 3HAUAYTD CITpaBelJIuBUi
GajiaHc, 1 iCHYI0Yi MeXaHi3MU 3aXKCTY IIPaB JIOAMHU BCE 1€ 3MOKYTh IPOTHCTOSITH
Ta OyTH eDeKTUBHUMU TIepe]] TIPUIIEITHIMI BUKTMKAMHU.
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The scope of the margin of appreciation in the jurisprudence of the European Court of
Human Rights

The article analyzes the essence and features of the application of the doctrine of margin of
appreciation in the jurisprudence of the European Court of Human Rights. It has been established that the
margin of appreciation can be wide or narrow. The factors influencing the scope of the state’s margin of
appreciation while ef fectively ensuring and protecting the rights guaranteed by the European Convention
on Human Rights have been identified and examined. The core criteria and principles of law, which are
applied and developed in its case-law by the European Court of Human Rights when granting a certain
scope of discretionary powers, have been studied.

It is concluded that the key task of the European Court of Human Rights is to exercise ef fective review
over the ensuring and protection of human rights and freedoms enshrined by the European Convention on
Human Rights. When defining and granting the margin of appreciation, the European Court of Human
Rights is guided by the principles of subsidiarity and proportionality. The scope of the state’s discretion
always depends on the circumstances of each particular case, the type and specifics of the violated and/or
limited right, its significance for the individual, the characteristics of competing interests, the background
and context of the interference, the presence or absence of the European consensus on the issue at stake,
the purpose of the interference, the degree of its intensity and the duration, the nature of restrictive
measures and their results, as well as the proportionality of the restriction of human rights and freedoms.

Keywords: the European Court of Human Rights; human rights; permissible limitations on
human rights; margin of appreciation; principle of subsidiarity; principle of proportionality; the
European consensus; autonomous interpretation; dynamic interpretation.
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KOHCTUTYLIIMHO—MPABOBI 3ACAAM
PEFIOHAAI3ALLIT Y €BPOMENCbKMX KPATHAX:
CTPYKTYPHO—-®YHKUIOHAAbHI XAPAKTEPUCTUKM
MEXAHI3MY MYBAIYHOI BAAAM

IIpoanarizoeano sacadu pezionarisauii y xpainax €eponu i GUOKPEMIEHO KIIOU0GI O3HAKU MeXa-
nismy pynkuionysanns nybaiunoi enadu 6 ymoeax pezionarisauii. lemoxpamuuii ¢8poneticoki depicasu
Hapasi Xapaxmepusyiomocs came 0euenmpanisosanoio Cucmemoio mepumopianvioi opzanisauii nyoiu-
HOT 61a0U ma ynpasiinus, npu SKill 3a0e3neuycmvcs: PezionarvHUlL PO3BUMOK i edexmuene micueee
camoepsidysanns. [leuenmpanisayis i pezionanisauis 63aeMonoe’si3ami: pezionanizayis ne modce 6i0byea-
mucst 6e3 Oeyenmpanizayii. Pezionanisauis — ue, no cymi, Oeyenmpani3ayis 3 Ypaxyeanuam pezionais-
HUX 0COBAUBOCMELL DEPHCABU.

s diesozo ymnkuionyeanns cucmemu opzamie nyOrunoi ea1aou neobxionumu € posnodil Komne-
menuii yux opeanie i 36a1aAHCOBANA ONMUMAILHA KOHUCHMPAULS NOBHOBANCEH HA KOICHOMY 3 PieHis
enadu, 0is KoxcHoi incmumyuiiinoi ranxu. /leuenmpanisauis sabesnewye nepedauy HAiLeHHUX NOBHOBA-
HCeHb MICUCBUM OP2AHAM, KT € MAKCUMALLHO HAOIUNICCHUMU 00 HACENEHHS, 30KPEMA, Peziony.

KmouoBi cioBa: perionasizaitisi; perionasiam; JieleHTpasi3aris.
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KoHCTUTYIIMOHHO-TIPABOBbI€ OCHOBBI PETHOHAJIHM3allMd B €BPONECKUX CTPaHaX: CTPYKTYp-
HO-(DYHKIMOHAJIbHbIE XaPAKTEPUCTHKH MeXaHU3Ma Iy OJMYHON BIaCcTH

B cmamve anamusupyiomces ocnogvl pezuonaiusayuu ¢ cmpanax Eeponvt u evidersiomes xuio-
uegwle Uepmvl MeXANUIMA PYHKULOHUPOBAHUS NYOIUUHOU 6LACMU 6 YCLOBUIX PELUOHANUIAUUU.
Jemoxpamuueckue eeponeiickue 20cyo0apcmea Xapaxmepusylomcs UMEHHO OeyeHmpaiu308anHoll
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KOHCTUTYLJINHE NMTPABO

CUCMEMOTL MePPUMOPUATLHOL OPZAHUIAUUU NYOIUYHOU BAACTIU U YNPABLEHUSL, NPU KOMOPOL obecne-
YUBAEMCS PezZUOHAIbHOe pazeumue u IPPexmusnoe mecmuoe camoynpasienue. /leyenmparusayus
U PeUOHATUSAUUS B3AUMOCEAIANDL: PELUOHAIUAUUS HE MOJCEm NPOUCX00uUmb 6e3 deyenmpaiusa-
yuu. Pezuonaruzayus — amo, no cymi, Oeyenmpaiu3ayus ¢ yuemom pezuoHarbHblx 0CO00eHHOCmel
zocydapcmaa.

Mecmnoe ynpasnenue ocyuecmeinemes Kax MecmubiMu OPeanamu, QopmMupyemvimi Hacerenue,
Max U HA3HAUACMBIMU UESHMPOM YUHOBHUKAMU. [leyeHmpaiusauus 61acmi paculupsiem 603MONCHOCMU
MePPUMOPUATLHBIX OOWUH GIUAMD HA PEUEHUE MECTIHBIX ONPOCO8 U YOOBLEMBOPAMb NOMPEOHOCTIU,
UMmo, 8 KOHEUHOM Cueme, MOAbKO CROCOBCMBYEem PA3BUMUI0 0eMOKPamuiL.

KioueBble €10Ba: PervoHAIN3AIINS; PETHOHAIN3M; JICIIEHTPATH3AIHSL.

ITocmanoexa npodaemu. 1ouarox XXI ct. 03HaMeHyBaBCs THM, 1110 Y €Bporri
napaJjeabHO BiZOyBaJuCs OJHOYACHO Ipollecy Tiaobanisaril i gemenrtpanisarii. Ha
MOJIITUYHIN apeHi akTUBI3YIOTbCSI PEriOHH, SIK Ha BHYTPIITHbOIEPKABHOMY PiBHi, Tak
1 Y Mi2KHapOJHUX BiTHOCHMHAX, 3POCTAE 1X POJIb Y €BPOINENCHKUX IHTETpaIliiiHUX 1Po-
necax. Y IMX yMOBax HalliOHaJbHI yPsi/IM BTPAayaloTh YACTUHY CBOIX KOMIIETEHIIii,
y TOU Yac K 3HaUeHHS BHYTPIITHbOIEPKABHUX TEPUTOPIATIbHUX YTBOPEHDb 3POCTAE,
pErioHu po3IIUPIOIOTH CBOI TIOBHOBAKEHHS 1 BUMAraioTh Bce OIJIBIIIOT0 CaMOBPSILY-
BaHHs. CKJIQJIa€TbCS CUTYallisl, KOJU PErioHU I0MaraioThes repeavi MoBHOBaKEHb
3 IIEHTPY, B TOMY YHCJIi B MOJAATKOBIi i Oro/keTHIN cdepax. 3azHadeHi mporecu
3YMOBUJIM 3POCTaHHSI HAYKOBOTO iHTEPECY /10 MPobJIeM peTioHy, PerioHaabHOI ieH-
TAYHOCTI, PerioHami3allii Ta perioHaai3my.

Ananiz ocmannix docaioxicens i nyoaixayii. Busuennsim npobiemu i3 3arpo-
Ba/IPKEHHS PETIOHATI3MY $SIK MOJIITUYHOTO KyPCY, CIIPSIMOBAHOTO HA 3aXUCT MiCIIEBUX
iHTepeciB, 3aiMAIOThCsT GAraTo BITYM3HSHUX 1 3apyOIKHUX JOCJITHUKIB, 30KpeMa:
O. M. bopucmascoka (O. M. Boryslavska), B. A Bacuabskosa (V. A. Vasylkova),
s1. Bepmennu (Ja. Vermenych), K. O 3akomopna (K. O. Zakomorna), C. Maxos-
cokuit (S. Makovskyj), E. Ilyraria (E. Putiatin), C. Pumapenko (S. Rymarenko),
C. I. Cepoorina (S. H. Serohina), P. B. Tyapuuncekuii (R. V. Tulchynskyj) Ta
6araro iHmux [1-9]. ABTopu po3KpUBAIOTh XapaKTE€PHI O3HAKHU I[OIO CKJIAJHOIO
HOJIITHKO-TIPABOBOTO sIBUINA. Y 6araThoX MyOJiKAIisX JOCTIKYIOThCS MEXaHI3MU i
dopmu peasizaiiii 3abe3redeHHs CaMOAOCTaTHOCTI PEriOHIB, cepel] IKUX BUIISEThCS
perioHasizanisg i gerentpastizaitisg. OaHaK JOCHITHUKA 3ayBaXKyIOTh, IO 1 10Ci HEO-
JMTHO3HAYHUMU 3a/IUIIAIOTHCS TyMadyeHHsT CyTHOCTI perionanisartii [4, ¢. 50]. Cepen
3apyOiKHMX HAYKOBIIIB, sIKi 3BepTajvcs 10 pobjieM perioHasizallii, MOKHa Ha3BaTH
@. IpeiiBapa (F. Schrijver), E. Ap6an (E. Arban), C. ITaitro (S. Pajno) [10—12] Ta
6araThOX iHIIKX, TPOTE BOHA TIOTPEOYE MOMATKOBOTO KOMILJIEKCHOTO TOCTI/IKEHHST JIJIsT
3aM03UYEHHS TO3UTUBHOTO JIOCBITY €BPONEUCHKUX JIEPKAB B YKPAIHCHKIN TTPAKTHUIII.

Mema i 3a60anns 1aHOTO JOCTIKEHHS TIOJISITAE Y BUOKPEMJIEHH] TIPUHIIHIIIB
(yHKITIOHYBAHHS i OCHOBHUX XapaKTEPUCTUK MeXaHi3My 1yOiaHol BIaju €Bporieii-
CBKHUX JIep’KaB B YMOBaX IPOIeCy pPeTioHasi3altii.

Buxnao ocnoenozo mamepiany. Y Craryti Acambiiel €BpOTeiicbKuX perioHiB
perioH BU3HAUEHO SIK PiBeHb YPs/yBaHHs, N0 /e BiJpady Micjsl eHTPAIbHOrO, 3
HOJIITHYHUM TTPEACTABHUIITBOM, FaPaHTOBAHUM iCHYBaHHSAM BHOOPHOI perioHaibHOI
paau abo, 3a ii BizcyTHOCTI, acoriaiieo abo OpraHoM, 3aCHOBAHUM Ha PerioHajib-
HOMY PiBHi MicCIIeBOIO BJIaJI0I0 HUXKYOTO piBHA [13].
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BianoBizHo 10 €BpoNelchKUX TOKYMEHTIB PerioH OTPUMYE BU3HAHHA B HAIlio-
HaJIbHIN KOHCTHUTYIII a0 B 3aKOHi, Ma€ iIEHTUYHICTD, aBTOHOMIO, TOBHOBAsKEHHSI,
nepeani Ha OCHOBI HMPUHIMITY cyOcuaiapHOCTi, 6A30BY iHCTUTYIIHHY CTPYKTYDY,
sika (DOPMYETHCS B XOJIi 3arajibHUX, BIIBHUX, PIBHUX i TAEMHUX BUOOPIB, (hiHAHCOBI
pecypcu. Kpim Toro, perion € aktuHuM cy6’ekrom mosituku €C i Gepe ydactb y
MiKHApOJHWX BiHOCWMHAX. PeTioHN € OAWHUIISAMHU aJMiHICTPaTHBHO-TEPUTOPIATh-
HOTO MOy fep:KaBu. BuliieHHs, CTBOPEHHSI PErioHiB CTae 3a3BUYail Pe3yJIbTaToM
IPOSIBY TIOJIITUYHOI BOJI 1 TIOB’si3aHe 3 TIParHeHHsAM 10 OibIol e(heKTUBHOCTI yIIpaB-
JIIHHSI TEPUTOPIEIO 1 TTPOCTOPOBOrO TaHyBaHHsA. IIpotiec eBporerichbKoi iHTETpaitii
HAOYHO TPOJIEMOHCTPYBAB, 30KpeMa, 10 yHITapHI MeHTpaJi3oBaHi JAepsKaBH, e
iepapxiuHo BUOyyBaHa BePTUKaJb BN, BasKUe aJallTyIOThCS B YMOBaX iHTerparii
Ta TI06asi3a1lii, MOPiBHSIHO 3 YHITAPHUMH JIEIIEHTPATI30BaHUMHE i (eepaTUBHUMH,
B AKUX CyOHAIIOHAIbHI OAMHUII HAJLIeHl MUPOKoo camocTiiinicTio [14, ¢. 15]. Yei
3a3HaveHi (hakTOpU CIPUAIN iHTeHCU(piKallii mpotiecy perioHasisailii B €BpoNenChKuX
KpaiHax, SIKi TparHyJii MOJIEPHI3yBaTU CBOI MOJITUYHI CUCTEMU i HAJ[ATU IUPOKI
MOJKJIMBOCTI JIJIsT CAMOCTIMHOTO POCTY PETiOHIB.

Yci aBTOpH MiAKPECTIOTh 6AaraTo3HAYHICTh MOHSTTS PETiOH, MOJIITHYHE, €KO-
HOMiUHe i KyJbTypHEe 3Ha4eHHs SIKOT0 B cydacHiii €Bpori 6e3nepepBHO TpaHCchOp-
MYETBCS, ajie IPUPO/Ia PETIOHY 3aBKAN MA€ HEBI EMHY XapaKTePUCTUKY — MOHSATTS
IIPOCTOPY, 10 NPUITYCKAE HASIBHICTb 30BHIIIHIX i BHYTPIIIHIX KOPJAOHIB TEPUTOPIi.
Perion BkJtouae mpoCcTOpPOBi CHIJIBHOCTI PI3HUX TUIIB: €EKOHOMIUHI, TTOJITUYHI, a/[Mi-
HiCTpaTHUBHi, MOBHI TOIIIO.

Taxk, K. O. 3akomopna (K. O Zakomorna) ciyiiHo 3ayBakye, 1[0 perioHarisaitist
TICHO TTOB’sI3aHA 3 PETiIOHAI3MOM, 1[0 HE B OCTAHHIO YepPTy OB SI3aHO i3 AISJIBHICTIO
Paau €spornu Ta €Bporneiicbkoro Coiosy [4, ¢. 51]. [loHsaTTs «perionasibHa moJiTHKA
€C» odimiitno movaso BukopucroByBatucs y nojituili €C mics [Tapusbkoi koHbe-
peHIlii TIaB fiep:kaB Ta ypaaiB y koBTHI 1972 p. Xapria 3 perioHanizariii, cxBajieHa
€sponericbkuM napyaamerToM y 1988 p., y c1. 14 BCTaHOBIIOE, 110 PETIOHN MaOTh
3alHATU MicCIle B JIep:KaBi MiK IEHTPAJIbHUM i MYHIITUTIATGHUM yPSAaMU 3 METOIO
po3IOILLY (PYHKILH BiANOBIAHO 0 IPUHIMITY CyOCHIapHOCTI, a TAKOXK BiIIOBiAaTH
3a 3/IICHEHHST 3aXO0/IiB, SIKi mepebyBalOTh i/l IOPUCAVKINEIO Jep:KaB-uieHiB. Y Jloro-
Bopi ipo €Bporeiichknii Coto3 1992 p. BU3HAUYEHO, MO CYTHICTIO peTioHami3allii €
0co0/IMBe TParHeHHs 10 CKOPOYEHHS PO3PUBY MiK PI3HUMM perioHaMu, BUPIBHIO-
BaHHS TEMIIB PO3BUTKY i 3MEHIIIEHHST BiJcTaBaHHS POOJIEeMHMX perioHiB. /lekia-
partis oo perioHamiamy B €Bporri 1996 p. perionasniam BU3Ha4ya€ SK BUCYBaHHS Ha
HepIIii MJIaH PO3MUPEHHS BiMOBIATBHOCTI Ta MAPTHEPCHKOTO CIIBPOOITHUIITBA
MiK PiSHUMU TIOJITUYHUMU PIBHSIMM, 1[0 CYITPOBOJKYE MPUHIIMIT CYyOCHIiapHOCTI,
SIKUI BCTAHOBJIIOE POJIb KOKHOTO [15, c. 21].

Amcrepmamcbknii orosip 1999 p. mizkpecanB 3HaUE€HHS PETIOHAIBHOTO PiBHS
yrpasiinis, a €C BUBHAYMB SIK HOBMIA PiBEHb 3MII[HEHHSI CIIIBPOOITHUIITBA HAPO/IIB
€Bporin, B SIKOMY pillleHHS TPUUMAETHCS 110 MOKJIMBOCTI BIZIKPUTO 1 3 ypaxyBaHHAM
inTepeciB rpomansH [16].
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Otixe, perioHami3aIito cJiJi po3risiaTi SIK MPOoIec Mepeposmoaiay BaAIN 1
HaJIIJIEHHST aJIMiHICTPAaTUBHO-TEPUTOPIAIbBHUX OJIMHUITD IePKAaBU IOPUIUIHUMHE, TTOJTi-
TUYHUMU, 3JIMIHICTPAaTUBHUMU Ta (DiHAHCOBUMU ITOBHOBAKEHHSIMU, 3aKPIIJIEHUMU B
KOHCTUTYIIIi ab0 B 3aKOHaX. BoHa MPU3BOAUTD 10 MOCUJIEHHS POJIi PETiOHIB B yIIpaB-
JIIHHI JIep>KaBo0 1 B COIIabHO-€KOHOMIYHOMY ¥ TIOJIITUMHOMY KUTTI CYCITLJIbCTBA.
€Bporieiicbka MpaKTUKa TOKA3YE, 10 3arajbHi MPUYWHN PETIOHAI3allii MOJIATAI0Th ¥
IparHeHHi 3poOuTH Biasy Oibil e(heKTUBHOIO, @ TAKOK IIEPEKIACTU HAa PEriOHAIbHY
BJIQJly YACTUHY BiIMOBIIAIBHOCTI 32 TPUUHAITI PillleHHs, 33/[0BOJTbHUTH TIPArHEeHHS
MiCIIEBOTO HaceJeHHs TUX YU IHIIUX TEPUTOPiN 10 camoBpaayBaHHs. Perionamizariisg
SIK TIPOIIEC MPU3BOAUTH 10 GOPMYBaHHS TaKOl 0COOJMBOI O3HAKM MeXaHi3My 3ilic-
HEeHHsI TyOJIiYHOI BJIajin, SIK PETiOHATI3M.

Perionanizaiiito ciiji po3risgjatu y BHYTPIITHbOIEP;KAaBHOMY 1 30BHIITHBOMY
acriekTax. ¥ neprioMy 3HauYeHHi BJIQJ[HI TOBHOBa)KEHHS TIEPE/IAlOThCS BiJl Jep:KaBu
10 ii BHYTPINIHIX TEPUTOPialbHUX YTBOPEHb — 0BJIACTSIM aBTOHOMIisIM, Cy0’e€KTam
(enepartii. [Iporecu BHYTPINIHBOI perioHasizallii TakoX MOB’si3aHi 3 KyJBTYPHOIO
caMoiieHTH(IKAI[E cCaMUX JKUTEJIB, SIKi TParHyTh 30epertu CBOI TPAAUIIi Ta KyJIb-
TYPHI 0COBJIUBOCTI.

Perionanizaliist y 30BHIIIIHBOMY BUMIpi POSBJISIETHCSI B TOMY, 1110 PETiOHU I1par-
HYTb CTaTH MOBHONPABHUMH WIEHAMH iHTETPAIliitHNX 00’€THAHD i BUITH Ha MijKHa-
PO/IHY apeHy HapiBHI 3 HAIlIOHAJIBHUMU JlepsKaBaMU, a He B 1X CKJafi. Y pe3ysabrati
30BHIITHS PETiOHAI3aIlid CIPUSIE TMOAATBIIOMY PO3BUTKY BHYTPIITHHOTO PeTioHa-
JIi3My i BeJie JI0 TIepeposIozIiay myOJIiuHOl BT Mik HAIlIOHATbHUM, HaIHAI[IOHAIIb-
HUM i perioHaJIbHUM PiBHSIMH.

SynUHUMOCS /lajli caMe Ha BHYTPIMTHBOAEPKAaBHOMY BUMIpPi peTioHasi3allii B
€BPOIENCHKUX KPaiHaX 1 KOHCTUTYIIHHO-TIPABOBOMY PETYJIIOBAHHI ITbOTO MPOIIECY.

OnHuM 3 BaXJIUMBUX TTOBHOBA)KEHD, IO 1TIOCTPYIOTH PO3IO/IiJ BJAAJHUX TTOBHO-
Ba’KeHb MIXK IIEHTPOM i PeTiOHaMU, CTYIIiHb BIUIMBY MPEICTABHUIIBKUX OPTaHiB peri-
OHiB, € (hopMyBaHHS MTOCA/IN TIPEJICTABHUKA 1TEHTPATILHOI BJAAJN Ha Miciigx (mpedexT
y @panrii, BoeBona y IMoubiii Tomo). Tak, y GiibIIOCTI €BPONENHCHKUX JEPKAB
TaKWX MPEJICTABHUKIB MMPU3HAYAE YPs. Y JIeTKUX — PeTiOHaJbHI OpPraHu MicCI[eBOTrO
caMOBpsilyBaHHsI 200 Ty1aBa JepskaBu, MoHapx abo npesuzaent (Dpanitist, Bisopycs,
Ykpaina) [17].

Ypsin npusnavyae npencTaBHUKIB MIEHTPATBHOI BN Y TAPJIAMEHTChbKUX PeCITy-
6aikax (oxpim Yexii, ABcrpii, BocHii i Tepuerosunn). Hampukiiazm, napjaMmeHTchbKa
pecry6uika Ipertisg 3 2011 p. aaMiHiCTpaTUBHO CKJIAAAETHCA 3 7 AELEHTPANI30BAHUX
aZMiHicTpalliii (perioHiB), sIKi He € OPTaHaMU CAMOBPSI/IyBaHHS, a CJIYXKATh IIJISIM
JelleHTpasisalii ynpasiiHHs KpaiHoo. Briaouyaors B cebe Bix 1 10 3 nepudepiit
(saxux ycboro 13) i ynpaBJgioThcs TeHEPATbHUM CEKPeTapeM, SIKUI TPU3HAYAETHCS
ypsaoM [pettii i mpuiiMae Bei pillieHHS, a TAKOXK Paioto, 0 K01 BXOJATh BCi niepude-
piapxu (roJioBu repudepiil) i TpeICTaBHUKKA AUMIB (TpoMaj), SKka BUKOHYE 0PIy
poJib [18, c. 79].

B Asctpii x Bignosiguo mo cr. 101 Koncrurymii mapiameHT 3emii obupae
roJioBy ypsay semii (rybepHaTopa), a mpe3ueHT ABCTpPil NPUBOAUTH HOrO 0
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npucsru [18, ¢. 14; 19]. ¥V Bocwii i TepiieroBuni BiANoOBiAHI mocanoBi ocobu mnpu-
3HAYAIOTHCSI PETIOHATBHUMU TTPECTABHUIIBKUME opraHamu. Y Yecokiit Pectry6oriti
oprasisailis Ta 3iHICHEHHS BJIaJN Ha PiBHI PeTioHiB (KpaiB) PerymoeTbcss 3aKOHOM
«ITpo kpai» 2000 p. ¥ cTpyKTypHO-(DYHKIIIOHAIBHOMY IIJIaHI BJajia Ha PiBHI Kpaio
3nilicHIoeTbes Tak. OpranaMu Kpaio € KpaiioBa pajia (TOJIOBHUI OpraH Kpaio, SKuil
NpUMaE pillieHHs B MUTAHHSX, M0 HaJeXKaTh 70 CAaMOCTIHOI cdhepu AiSTbHOCTI
Kpao), KpailoBuil KoMiTeT (BUKOHABUMIT OpraH), reTbMaH (0GUPAETHCS PAJIOI0), Kpa-
lioBa asMiHiCTpallis, creriadbHi OpraHu, 3aCHOBaHi 1T BUKOHAHHS TEeBHOI chepu
nistipHOCTI. Binnosinno no cr. 57 3akony «IIpo kpai» KomiTeT € BUKOHABYUM Opra-
HOM, BiATIOBIJAJIBHUM TIepejl KpaloBOIO Paoio Tijl Yac 3AiHCHEHHSI CBOIX TIOBHO-
BaskeHb. /[0 floro ckyazy BXOJMTH rOJIOBA, 3aCTYITHUK TOJIOBU Ta YJIEHU KPailoBOTO
koMiTeTy. KpaitoBa ajiMiHicTpallisi yTBOPIOETbCS /i 3/IIICHEHHS 3aB/laHb, BU3HAue-
HUX [ Hei pajioto kpato. BoHa cripusie fisiibHOCTI KOMIcCiil Ta KomiTeTiB paau. o
CKJIaly KpanoBOl aJiMiHiCcTpallil BXOJAATh yIPaBASOUMi (KePiBHUK) Ta MpPU3HAYEH]
HuM caysk608II [20, c. 50, 77, 78, 89, 160—-163].

[Ilo crocyeThcss KOHCTUTYIIHHUX MOHAPXii y €Bporri, To, HaTpUKIa, deaepa-
tuBHa besbrig BinoBizHO 10 KoHCTUTYIT CKIafa€Thes 3: TPhOX CHIiJMBHOT ((hpaH-
IIy3bKOi, (hraMaH/IChbKOI i HIMEI[bKOMOBHOI); TpboX perioniB (Basronii, ®manapii i
BproccesbecbKoTo CTOMMYHOTO PeTioHy ); YOTUPHhOX MOBHUX PeTioHiB ((hpaHKOMOBHOTO,
Hi/IepJIaH/IChKOMOBHOTO, JBOMOBHOTO BpioccesmbChbKOro CTOJMYHOTO i HIMEIbKO-
MOBHOT0). KoskHa koMmyHa KopoJsiiBcTBa BXOAUTH /10 CKJIQLy OHOTO 3 1UX MOBHUX
perionis [21]. CruisbHOTH i perioHu € deaepansbHUMU Cy6 €KTaMu, SIKi MalOTh CBOI
MOJIITUYHI OPTaHU; MOBHI PETriOHU — Ile TPOCTO TOJIITUYHI YTBOPEHHS HAa TEPUTO-
pii Besbrii. TobTo icHye Tpu piBHI my6/iuHOT Baaau: (eaepasbHi OpraHu, OpraHu
CITLTBHOT 1 OPTaHU PETiOHIB. Y KOKHIN CIIJIBHOTI 1 PETiIOHI AiT0Th TapJAaMeHT i yPs.
Y @manzpii Ta Bproccesni 6ypromictpa KOMyHU TpU3HavYae ypsia periony. ¥ Basro-
Hil 6yproMicTpoM CTa€ JenyTaT MyHIIUIATITETY Bl mapTii GiabIIoCcTi, kit Habpas
Haitbisbire rosocis y paai [18, c. 24].

Y nposinnigax Higepnanais komicapiB (0{HOYaCHO BOHM TOJIOBU TIPENCTaB-
HUIIbKUX OPraHiB MPOBIHIlI — MPOBIHIIHHKUX MITATiB, i KOJeriil AemyTariB — BUKO-
HABYMX OPTaHiB MPOBiHIIIT) i GypromicTpiB (KepiBHUKM BUKOHABYMX OPTaHIB pajl
rpomana) mpusHadae MoHapx. Hopgerig nominserscs Ha 11 droapke (perionn), ski
00’€IHYIOTBCSI B 5 OCHOBHMX PETIOHIB, i MEHTPAIbHY BJAIY TaM IPEICTABJISIE MPU-
3HavyeHuil (popmMasbHO KOPOJieM 3a MOAAHHAM YPSAAY Jep:KaBHUM aJMiHiCTpaTOp
(3 01.01.2021 p.), gkuii ovostoe aaMiHicTpalliio [22], Tak camo ypsiJ MpU3HAYAE
rybepHaTopa sieny (rosoBa aaminictpatustoi paau) y IlIBemii (ychoro B kpaini
21 jieH, TIpe/ICTaBHUIIBKNI OpPTaH JieHa — peTioHaJbHa Pa/ia; BUKOHABYMI OpraH —
perioHajibHe TIPaBJIiHHS, IO CKJIAIAETHCS 3 PETIOHATLHUX PAJHUKIB i PETiOHATLHOTO
nupekTopa) [18, c. 173].

B Icmanii nmpem’ep-MiHiCTp aBTOHOMHOI CITJIBHOTH OGUPAETHCS TIPEACTABHUIIBKAM
OPraHoOM aBTOHOMHOI CIIIJIBHOTH 1 3aTBEPAKYETbCs KoposeM Icnaunii. Y /laHii kepis-
HUKIB /lep:KaBHUX a/IMiHICTpaIliii mpusHavae ypsa. o nmepemonianbanx rpadcTB Ta
JIEWTEHAHTChKUX TepuTopiii Besmkoi bpuranii MOHapX 1pu3Havya€e JOpA-HAMICHUKIB.
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SIKIIO K TOBOPHUTHU MPO 3MiliaHi (HAMiBIPE3UAEHTCHKI) PecIyOIiKu, TO, HAPH-
kian, y Opanitii npedexTiB mpusHavae Mpe3nIeHT 3a MOJAHHSAM TIPeM ep-MiHicTpa
Ta MiHICTpa BHYTPIIIHIX cTpaB. YpsamaoBoro npeacrtaBanka y [lopryramii, mpedexra B
Pymynii npusnauae ypsa. [omiB gepskaBHUX aiMiHiCTpalliil B IapaaMeHTCbKO-IIPe3n-
JIEHTCHKIN YKpaiHi Mpu3Haua€ Mpe3u/ieHT 3a nmoganasaM ypsany (ct. 118 Koncturyiiii),
noxibuo go Mpawilii, Xoua, HAPUKJIAL, Y IPE3UAEHTCbKO-TIapaMeHTchKiil [TopTy-
rajii ypsIoBOro mpecTaBHUKA TIPU3HAYaE ypsal 6e3 3aydeHHs 10 i€l mporeaypu
Mpe3uIeHTA.

Buxonsgun 3 KOHCTUTYIIWHOI MPAKTUKKA €BPOIENUCHKUX JEP:KaB, MOKHA 3PO-
OWTH BUCHOBOK, III0 B yMOBaX TEHJEHIII perioHasisariii i gerenTpaiisariii, siki Bce
6isibiite HAOMPAIOTh 0OEPTIB, GIJIBII TTONTMPEHNUM TTiIXO0M € BU3HAYEHHST [TPE/ICTAB-
HUKa IEHTPATbHOI BJIAJN HA MICIISIX, SIKIO He Ge3MocepeiHbo MPeICTaBHUIIBKUM
perioHaJIbHUM OpraHoOM, TO NPUHANMHI 3 ypaxyBaHHSIM AYMKU IIPEICTaBHUIILKOTO
opraHy nep:kaBu i chOpMOBAHOTO HUM YPS/Ly, a He TJIaBU Jiep>KaBH, BIJIUB SKOTO
Ha 1[0 TIPoIeLypy Oifibllle € 3aIUIITKOBOI0 O3HAKOK CUJILHOI MPE3UIEHTCHKOI BTN
LEHTPaJII30BaHOI /iep;KaBU. YKpaiHa, sKa € 1apjaaMeHTCbKO-IIPe3UIeHTChbKOIO PecIly-
6utikor0, y cr. 132 KoHcrurynil 3akpiuioe y 3aiiicHeHH] iepsKaBHOT BJIaIK TOEAHAHHST
HeHTpasisallii i gemeHTpasisaiii, 36aJaHCOBAHOCTI i COLIaIbHO-eKOHOMIYHOIO PO3-
BUTKY PETIOHIB, 3 YpaxyBaHHSIM iX €THIYHMX i KYyJbTYPHUX TPAAMILiiA, iCTOPUUHUX,
€KOHOMIYHUX, reorpadidyHux, geMorpadiuaux i eKosoTivHxX 0cobauBOCTeN. AJsie
30€piTaEThCS 3aJIEKHICTh TOJB MICIEBUX JA€P/KaBHUX aJMiHIiCTpaIiil 6isibiie Bij
IJIaBU JIeP;KaBU, HACIZIKOM YOTO € Te, MO MICJIs KOKHUX TPE3UIEHTChKIX BUOOPIB
BiZIOYBalOThCs KaAPOBi 3MiHM MICI[EBOTO anapaTy BJIa[u, 4acTO OiJIbII 3a/IeKHi Bijl
HOJIITUYHOI HAJIEKHOCTI i BIIOJ0OaHb, a He iHTepeciB periony.

AXTWBHI TIpoliecH peTioHasi3allii B €BPOMEHChKNX KpaiHaxX MpUBeJaN 0 KOH-
CTUTYIIMHO-TIPAaBOBUX pedOpM, CIIPSIMOBAHUX Ha MEPEPO3IOia KOMIETEHIIN Mix
nep:xaBoio i perionamu. HezanesxxHo Bifi (popMu MO TUKO-TEPUTOPIATBHOTO YCTPOIO
JlepsKaB, perioHasisallisl CliBBIIHOCUTBCS 3 IIPOIlecaMHy, OB SI3aHUMU 3 Tlepeiayeio
MTOBHOBAXEHb BiJl IIEHTPY /10 peTioHiB) [8].

3 1980-x pp. ZenenTpanizaiis € OJHIEI0 3 TOJOBHUX TeM y MOJITHIHOMY i
HayKOBOMY JAMCKypcax y Kpainax €pponu. Tpaautiiiine po3yMiHHS TIPOIleCy JielleH-
TpaJsi3alii moB’si3aHo 3 nepenavero Baaau (YacTuau (hyHKITINA i TOBHOBA)KEHbB) 1E€H-
TpaJIbHUX OPTaHiB J€PsKaBU MicIeBiil Biaji. Sk paBuio, BoHa BifOyBa€eThCst yepes
TMPUIHATTS 3BUYAHUX 3aKOHIB, a He uepe3 3Miau B Kouctutytii. Takum unHOM, B
VHITAaPHUX CHCTeMaX [TOBHOBa)KEHHS PEriOHaJIbHOI BJIAAM MOKYTb OYTH BiIKIMKaHI
[EHTPAJIbHIM YPSIZIOM B OY/Ib-sIKHii Yac, y TOIl 4ac sSIK MOBHOBaXKEHHsT Cy0 €KTIB (hese-
partii 3akpiruteni B demepanbHiit Koncturyiii. Perionn, obmacti, mpoBiHiii, KoMyHM
OTPUMYIOTh HOBI TIOBHOBA)KE€HHSI TIPU OJIHOYACHOMY 3BY>KEHHI TIPaB 1 MOBHOBAKEHb
Bi/IMIOBIIHOTO TIEHTPY.

[TpoTtgrom ocTaHHIX POKIB MOTHBAIIIS MO0 JenieHTpasi3aiii (i perioHasuiza-
1ii Texx) 3MiHIoBasacs. BiblIicTh €BpPOIENiChbKUX JIepKaB € JleleHTPaTi30BaHMHU,
X0yYa JIMIie B JAEKIIbKOX KpaiHaX BigOysucs peopMu, B pe3ysbraTi KX CYTTEBO
BMIHWJIUCS iHCTUTYIT my6siunol Baaau (30Kpema, (ickaabHa AereHTpasisaitis).
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YV nocrimkenni /. Annan-/Tronpe (Dorothee Allain-Dupre) ciyirso migkpecoeTbes,
[0 MOTHBAIliSI B €EBPOTENCHKUX Jlep:KaBax BiJIPi3HSAEThCS [23]: mepeBaskHO JleMOKpa-
THYHA/TIOJTITHYHA MOTUBAIIiSI OyJ1a y CXiTHO-€BPONEHChKIX KpaiHax (XBHI JlelleHTpa-
mizartii y 2000, 2004 ta 2006 pp.: Yropuuna, [Tonbia, CroBauyunna Ecrtowist, Yechka
Pecmiy6utika); Gisiblile eKOHOMiUHa,/O10/7KeTHa MOTHBAILisI criocTepirazacs B Itaii,
Ipertii, [Topryrasmii. BixbyBamacst pamioHasisaitisi/3MiHN Y po3noiii 060B’I3KiB 371e-
6istbIioro y cepi 0CBiTH, TPOMAICHKOTO TPAHCIIOPTY, 0XopoH#u 310poB’st (Hopseris).

Pedopma GaratopiBHEBOTO YITpaB/IiHHS Mepeadayac TPU B3aEMOIIOB I3aHi BUMIpH:
Ha IHCTUTYIIITHOMY PiBHI BifOyBa€ThCsI peopranisartisi TOBHOBasKeHb, 000B’SI3KIB Ta
pecypciB (1o i crioctepiraerbes y Opantii, Dinnguapii, Ykpaini, [Tamii). Ha piBai
JIep>KaBHOTO YIPaBJIiHHS — peopraHizailis aaMinictpatuBHux mpoiieci (Dpamniiis,
Oinngunist). Ha TeputopiasibHOMY PiBHI 3/1iICHIOETBCS PEOpPraHizailis TepuTopiasib-
Hux ctpykryp (Dpantist, Qinnsgugis, Ykpaina, Itamis).

OueBuHO, O JETEHTPATI3AIlsS MaE OaraTo TepeBar JJisi PO3BUTKY Ha MICIIX,
MpOTe BUMATra€ HANIeKHOI peasizallii. PiBeHb 1 sIKiCTh MiCIIEBUX JEP>KaBHUX MOCTYT 1
Pe3yJILTaTUBHICTD /isIIbHOCTI 3pOCTAIOTh, @ BUTPATH 3MEHIIYIOThCs. MOKINBUM cTae
BUPOOJICHHS JIOKAJIbHUX CTPATETIM, sIKi CTUMYJIIOIOTh iIHHOBAIIiTHUIT PO3BUTOK peTi-
OHiB, € MPOCTIp /st ekcriepuMeHTiB. MOGITI3YIOThCS MicIieBi TPOMaJIChKi pecypeH i
CTBOPIOIOTHCST CTUMYJIU JIJIsT aKTUBHOTO MiCIIEBOTO PO3BUTKY, TIEPEBATH JIJIsT MiCIIEBUX
migmpuemcts. Cepesl MOKJINBUX PU3MKIB MOJKHA BUIIIUTH Te, 10 He3a0e3medeHHsT
HaJI)KHUMU JIIOJACHKUMHY i TEXHIYHUMH PeCypPCcaMy MOJKe CTaTH MeperKo/0i0 edek-
TUBHOMY PO3BHUTKY Ha MicI1X MacinTaOHi IPOEKTH MOXKYTh MaTH He OUiKyBaHMIA, a
3BOPOTHIN eKOHOMIYHUI epekT. Moke TaKoK BUHUKHYTH IyO/IFOBaHHS [TOBHOBaKEHb
oprauis my6siuHoi Baaau [1, c. 12].

[Tomupene 3apa3 y €BporeiicbKuX KpaiHax JeMOKpaTUYHe BPSAyBaHHS y 3/lilic-
HeHHI TTyOJIiYHOT BJIAJM CIIPUSIE MiABUINEHHIO TIPO30POCTi Ta MMiA3BITHOCTI BJIaIn,
KpaIIoMy BioOpa’kKeHHIO0 iHTepeciB i mMoTped MicIeBOTO HaceseHHsl, 30iIbIIeHHIO
AKTUBHOCTI TPOMAJISIH y BUPIillIeHH] MicIleBUX NMUTaHb PO3BUTKY Teputopii. Ha 3aBasi
IIbOMY MOXYTb CTaTW KOPYIIIisl, MOTaHe MiclleBe YIPaBJiHHA i MiclieBi TOJiTUKH,
a YCKJIaJHEeHHsI CTPYKTYPH YIIPABJIiHHS TATHE 32 cOO0I0 30LAbIIEHHS BUTpAT Ha ii
YTPUMAHHS 1 KOOP/IMHAIIIIO.

TakuM 9MHOM, AelleHTpaTi3allisi/perioHamisalis myOIidyHOl BJIagNu y €BPOTIEi-
CHKMX jJlepsKaBaX 3arajioM ITiHsIa eeKTUBHICTD iX MyOIiuyHOl BIagu Ha SIKICHO
6e3yMOBHO KOPHUCHUM 3a YMOBH BUBaKE€HOTO MiIXO/y, He MPOCTO 3aMO3MUYEHHS, a
3 ypaxyBaHHSIM HAI[IOHATBHUX OCOOJUBOCTEN PO3BUTKY JEPKABHUX 1 CYCIIIbHUX
iHCTUTYTIB, MOXKJIMBUX PU3UKIB 1 ycix mepeBar pechOpMyBaHHS CHCTEMU MyOJIiIHOT
BJIAJIN.

JlocBii KOHCTUTYIIIMHO-TIPAaBOBUX pe)OopM y HAIPSIMKY perioHasizallii KpaiH,
SKi €, K 1 YKpaiHa, yHITaDHUMU B TI€PIIY Yepry 3acIyroBYy€ Ha HailOisbIny yBary.

Taxk, came 3 yHiTapsoi ITamnii mpuiIoB TepMiH «peTiOHATICTChKay Aeps:KaBa, 110
03HAYa€ aBTOHOMIIO il CKJIaI0BUX YaCTHUH, 3HAYHOIO MipOI0 HabJIMKeHa 10 aBTOHOMIT
cy0’exTiB y (bemeparuBHOMy yTBOpeHHi. BimmosigHo mo cr. 5 Koncruryii Itasmis
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1947 p. € nep:kaBolo, 3aCHOBAHOIO Ha MTPUHITUATIAX MICI[eBOI aBTOHOMII i JieTieHTpasti-
saifii. BoHa mismTbest Ha obacti, mpoBiHiii i KomyHu (MyHinunaxitern). O6macti
(perioHn) € TepUTOPiaTbHUMU AaBTOHOMHUMH YTBOPEHHSAMU, HATIJIEHUMU TTHPOKUMU
YIPaBAIHCHKUMI TOBHOBKEHHSAMU 1 (DYHKITISIMU, MAIOTh BJIACHI CTATyTH (CTATyTH)
BIIMIOBIZIHO /10 MPUHIMNIIB, BcTaHoBiIeHux cT. 114 Koncrurymii. Cratyc obmacteit
(perioniB) 3akpimieHnit B KoHCcTUTYIIIT Ta Aep:KaBHUX 3aKOHaX, SIKi TapaHTYIOTh
HOro aBTOHOMIIO, CaMOOYTHICTD i opraHizaliiiHuii ycrpiil. Perionn He BBaKalOThCs
MiCIIEBUMU YTBOPEHHSIMU, /IO SIKUX BiJTHOCSATHCS MYyHIIMIAJIITETH, TTPOBiHIIII, CTO-
JINYHI MiCcTa i KOMYHH, iX CTATyC PETrYJIOEThCS 3aKOHOAaBUMM jekpeToM Ne 267 Bin
18 cepms 2000 p. [11].

Crieria/ibHi aBTOHOMHI CTaTyTH TepeadayaoTb 0co0mBi (hopMu i yMOBH aBTO-
Homii. Hazanusa ocob6amBoi aBTOHOMII 1IMM 00J1aCTAM IOSICHIOETHCS ab0 IX eKOo-
HOMIYHUMHY i KyJBTYPHUMHU OCOOJUBOCTSIMHU, sIKi icTropuuno ckaanucs (Curuis,
Capauist), abo HasiBHiCTIO eTHIYHMX MeHITUH. Tak, B TpeHTiHO-AJbBTO-AMTiTKe
(ITlinernnit TipoJsib) TPOXKUBAIOTH HIMII 1 JTajiuHu, B Baste 1’ Aocta — ¢hpaHkoMOBHE
nacesiennst, y Opiymi-Benertii-/[xxynii — ¢piyau i ciaoBenir.

Biracuwuii craTyT Mae koxHa obsmacth ITasii, B sskomy BianosigHo 1o Konerury-
il Ta 3aKOHIB pecrnyO/iKN BU3HAYEHO OCHOBHI IIPUHIIMIIA OpraHisamii Ta GhyHKIio-
HyBaHHsI periony, sik nependadero B ct. 123 Koncturymii Itamii [19]. Perionanbmi
CTaTyTH BXOJATH /IO MIPABOBOI cucTeMu Jiep:kaBu. CTaTyc perioHy MoXKe 3MiHUTUCS
TLIBKU 32 WOTO 3TO/M i yJacTi.

Perionn 3 0coOIMBUM CTATYCOM BOJIOAIIOTH 3HAYHUMHU 3aKOHOIABYUMU 1 ajMi-
HICTPATUBHUMHU TIOBHOBLKEHHAMU B Takux cdepax, K OCBiTa, OXOPOHA 37I0POB’s,
iHpacTpyKTypa, i TOMy TMOBWHHI (hiHAaHCYBATH iX TOJOBHUM YMHOM CBOIMU BJac-
HUMU pecypcaMu, TOJli SIK B PerioHax 3i 3BU4allHUM CTaTyCOM BUTPATH B OCHOBHOMY
OMJIAYYIOThCS iepskaBoio. Posmupena ¢opma aBToHOMIT HaiibijbIine BiguyTHA B
nogaTkoBiil cdepi. Tak, Dpiyii-Beneris-/xxyris 36epirae 60 % moaarkis, mo cTAry-
10Thcs Ha TepuTopii periony, Capaunis — 70 %, Bante-x’Aocrta i aBTOHOMHI TTPOBIHIIi1
Tpenro i Boxbmano — 90 % [12].

OnuuM 3 eTaniB perioHasi3allii CTago NPUUHATTS 3aKOHY «PerioHanbHi HOpMU
3 opranizaiiii fep;kaBHOTO ynpasiintsi» 1975 p., SKuil neperaBaB 4aCcTUHY Jep/KaB-
HuX (yHKIiA obmacTsm. Tak, perionam GyJsio BUILIEHO 25 % KOIITIB 3 A€P5KABHOTO
OI0/IKETY, TIepe/IaBasIiCsT TOBHOBAKEHHSI, TIOB’sI3aHi i3 3eMJIEKOPUCTYBAHHSIM, PETIOHH
3aJIydasivcs o TIaHyBaHHS HapoaHoro rocrnogapcTsa. Jlo kinmg 1980-x pp. perio-
HaJIbHI IHCTUTYTH YIIPABJIiHHS CTAIU OLIBIT MIITHUMU i CIIPUAMAJIUCS SIK HEBI €MHUI
€JIEMEHT TIOJIITUYHOTO JKUTTS.

[Mepmuit 3akoH KoHCTUTYIIHOT pechopmu 1999 p. 3miHUB BUGOpPUY cucTeMy
BuOOPIB OB 0OMacTeil. Bonu cranm nasusarucs rybepraropamu (1o OyJio 3aio-
3UYEHO 3 AaMEPUKAHCHKOI CUCTEMM ) 1 OTPUMAJTH BEJINKI TIOBHOBAKEHHS TIOJI0 YIIPaB-
JIIHHSI CYCIIIJIBHUMU CIIpaBaMu Ha MiclieBOMY PiBHi. Jpyruii KOHCTUTYIIHHUHI 3aKOH
BU3HAYMB MPUHINTN i (HOpMU (PYHKITIOHYBAaHHS HOBOI /IEIEHTPATI30BAHOI CUCTEMU
i BITHOCHMH MiX HEHTPAJbHUMH i MicileBUMHU opraHaMu. 3akoH Ne 267/2000 mpo
yHiiKoBaHI MicIleBi OpraHy BJIaJy iCTOTHO HAaOJIM3UB KOHCTUTYLIMHY pedopMmy.
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Jlo KOHCTUTYIiiTHOI pechopMHU OCHOBHA BiAMIHHICTH MisK OCOOJMBUMMU i 3BUYAIi-
HUMU 00JIaCTSIMU TIOJISITajla B TOMY, IO CTaTyT 3BUYATHOTO PErioHy npuiiMaBcs i
3MiHIOBaBCs OOJTACHUM 3aKOHOM, a OCOOJIMBUIL CTATyT i BCi HOTO 3MiHM MPUAMAIIHCST
KOHCTUTYIIHUM 3aKOHOM.

Pedopmosanuii posmisn 5 Koncruryii Itamii 36ibIT1MB TOBHOBaKEHHST 32 3BU-
YailHUMU cTaTyTaMu, 0coO0JIMBO B cepi CIiIbHOI IOPUCANKIN JepKaBy i periony.
Ile meBHOIO MipOtO0 3MEHIIUIO BiAMIiHHOCTI Mix oGsactsamu. ITicas mourmpeHHs
0cOOIMBOTO CTAaTyCy Ha BCi cepu i 3aKpilJIeHHs 32 HUMHU 3arajibHOI KOMIETEHII
KJIIOYOBA PI3HUIA MisK HUMHU OyJla 3HiBeJIbOBaHA, 32 BUHATKOM MOBHMX 1 KYJIBIYPHIX
ocobnmBocTeil Takux obsacTeld, Sk, Hanpukaaz, Bamie /I’ Aocra.

Yuepuie 8 Korcrutyitii 6yB BCTaHOBJIEHUI aBTOHOMHHUI CTAaTyC BCiX pPerioHiB
(obmacreit) (cr. 114) [19]. 3a perionamu 3aKpilJieHO HOBi TIOBHOBasKEHHSI, OCIIOPIO-
BaHHS JKUX MOXJWBE TLIBKHU TIJSXOM 3BepHEHHS 710 KoHCTUTYyIiitHOTO Cyy.

Perionanpai ypsau BiAnoBiiaibHi 3rifIHO 3 oHOBJIEeHOW cT. 117 KoHcTuTyIiii 3a
BUKOHAHHS HU3KM (PyHKITH (B cepi perioHaIbHOTO TPAHCIIOPTY, EKOJIOTIi TYpHU3MYy,
ocBiTH, KyabTypu). [leHTpasbHUil ypsis MOXe JieJieryBaTh perioHaM OKpeMi MOB-
HoBaxkeHHst (cr. 118) [19]. OzxHak ocraHHiil BOJIOAIE IPaBOM CKacyBaTh Oy/b-sIKe
pillleHHST yPsi/ly PErioHy, a TAKOK IIPABOM PO3IYCTUTH perioHasibHy paiay. Ha Biaminy
BiZl (perepaTUBHUX Jlep:KaB, ITAMIICHKI PETIOHN He MAIOTh MPSMOTO TTPEeICTAaBHUIITBA
B HAI[IOHAJIBHOMY MapJIaMeHTI.

Tomy Ha CbOTOJIHI OJIHUM 3 aKTyaJIbHUX 3aBJlaHb ITAJIIICbKOTO PerioHami3My €
pedbopmyBaHHsT GikaMepasTiamMy TUISIXOM repeTBopeHHs1 CeHaTy B MOBHOIIHHY TaJIaTy
perioHiB (sik HiMeIbKUiT OyHmECpaT).

PO3BUTOK KOHCTUTYIIHHUX II0JI0KeHb 3a0e31eunB rInboKy TpaHchOopMallio
TEPUTOPIATHLHOTO yCTPOIO YHiTapHOI Icnanii yepe3 cTBopeHHs 17 aBTOHOMHUX CITiB-
TOBapuCTB i 1BOX aBroHoMHMX MicT (Ceytu i Memisni). Binbyscs nopanbinuii nepe-
PO3TIOI TOJMITUYHOI Ta a/IMiHICTPATUBHOI B3N MiX IIEHTPAIBHUMU OPTaHAMM Ta
opraHaMiy aBTOHOMHUX YTBOPeHb. Pe3ysibratoM 11b0ro mpoiiecy cTajo Te, 1o Icmnanis
€ OJIHIEI0 3 HANOIIBIII JEIleHTPATI30BaHUX KpaiH €Bporu. Y KOKHOMY aBTOHOMHOMY
CITIBTOBAPUCTBI [Ii€ CBili CTATyT aBTOHOMIl, 3aTBEP/’)KEHU OPTAaHIYHUM 3aKOHOM,
SAKUU € OCHOBHOIO 1HCTUTYI[ITHOIO HOPMOIO CHIJIBHOTU 1 PETYJIOE TaKi BaKJMUBIi
acCTeKTH, STK OpraHizarlist Ta (byHKI[IOHYBaHH ii mapjaMeHTy 1 ypsiLy, TOBHOBAXKEHHS,
NpUIHATI Ha cebe AaHO0 CIIBHOTOIO, TIOPSIIOK YIIPABJIiHHS, XapaKTepHa CUMBOJTIKA
Ta iHII 0COBJIMBOCTI, BKJIIOYAIOUM MOBY a00 IMBiJIbHE TPABO, a TAaKOXK BiJHOCHHU
3 JIep:KaBoI0 Ta iHITMMKU aBTOHOMHUMU clliBTOBapucTBaMu. Po3moin nmoBHOBaxkeHb
MiXK JIepsKaBol0 i aBTOHOMHUMH CITIIBTOBAPUCTBAMIU 3aCHOBAaHUII HA PO3ME)KyBaHHI
BUHSATKOBUX ITOBHOBA)KEHDb JlePKaBU 1 aBTOHOMHUX CHIJIBHOT, CHIJIbHUX ITOBHOBA-
JKEeHb JlepKaBW 1 aBTOHOMHUX CITIBTOBApPUCTB 1 CIIBIIAIAl0YUX TOBHOBAKEHbD, SIKi
MOXYTb 3IHCHIOBATH SIK JiepXKaBa, Tak 1 aBTOHOMHI cniBToBapucTtBa (po3/ia 8
Koncrutymii 1978 p.) [19]. BunsTkoBi moBHOBa)keHHS SIK Jiep:KaBU, TaK 1 aBTOHOM-
HUX CITIBTOBAPUCTB 03HAYAIOTH 3aKOHOAABYY i BUKOHABYY TPABOCYO'€KTHICTD, TOJI
SIK CIIJIbHI IOBHOBA)KEHHSI MOXKYTb IIPUITYCKATU IHIINN PO3MOJIJI 3aKOHOJABYOI Ta
HOPMAaTUBHOI MPABO3/IATHOCTI MiX /[ePKaBOI0 i aBTOHOMHUMHU CIIiBTOBapUCTBaMU,
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SIKI y IMX BUIIQJKaX 3a3BUYAil HAAIMSIOTHCS BUKOHABYOK MPABOCYH EKTHICTIO.
Y pasi BuHMKHEHHST KOH(IIKTIB TOBHOBAKEHD PIllIEHHS TIPO 1X BPETyJIIOBAaHHS, K
1 B IHIIKX Jiep:KaBax 3 JICIEeHTPATI30BAHOI0 TOJITUYHOI CUCTEMOI0, TPUINMAIOThCS
Koncturyniithum cynom. Cuctema yrnpaBJiHHS aBTOHOMHUMU CIIBTOBAPUCTBAMU
HOCHUTbH TTapJIaMeHTChbKUI XapakTep, IIPU SKOMY OCHOBHMMU /IepKaBHUMU iHCTUTY-
TaMU € MapJiaMeHT, TPe3UICHT CHIJbHOTH i aBTOHOMHUU ypsa. B ekoHOMiYHOMY 1
(hinancoBOMy TIJIaHi aBTOHOMHI CIIBTOBApUCTBA MAIOTh Y CBOEMY PO3MOPSIKEHHI
MIMPOKY aBTOHOMITO B YIIPABJIiHHI, IPUIMAIOYN BJIACHI piuHi O0KeTH i (hopMyrodn
BJIacHY (hiHaHCOBY a3y 3a JOMOMOTOI0 BCTAaHOBJIEHHS MOJATKOBUX CTaBOK, HAJ0aBOK,
criertiaTbHUX 360piB i miHoBoi nosituku [10].

Otxe, BUAIIMMO OCHOBHI XapaKTEePUCTUKHU Jlep:KaB, B IKMX BHACJI/IOK perioHa-
Jizallii CKIaBcs PerioHasisM sIK 0COOJMBA XapaKTePUCTUKA 3AiHCHEHHS TyOIiYHOl
BJIQJIU:

— PO3IO/IiJI TOBHOBAXEHDb MiX JIEP:KABOIO 1 perioHaMu, HaJliJIeHHSI PEriOHiB
BJIACHOIO KOMIIETEHIII€10, 3aKPirsieHoio B KoHcTuTyIiii ab0 B KOHCTUTYIIHHUX aKTax;

— HasBHICTh PETiOHAJbHUX OPraHiB BUKOHABYOI i IIPEACTAaBHUIIBKOI BJIAJH, IO
00MPAIOTHCST TPOMA/ITHAMU Ha TIPSIMUX, BIJIBHUX, PIBHUX 1 TAEMHUX BUOOpAX;

— y4acTh perioHiB y (hopMyBaHHI BEPXHBOI MajlaTH 3arajJbHOHAIIIOHAJBHOTO
GikaMepasbHOTO MapaMeHTy ab0 YaCTHHU MOHOKaMePaJbHOTO MapiaMeHTy;

— Y4acTh PEriOHAIbHUX YTBOPEHD B MiSJIBHOCTI TIEHTPIBHUX OPTaHiB /lePsKaBHOI
BJIQ/IA, & TAKOXK Y HAJHAI[IOHATbHUX i1HTETPAIlIMHUX CTPYKTYpax;

— HagBHICTb y perioHy BJIacHUX (hiHAHCOBUX PECYPCIB /IS peasti3allii TOBHOBA-
’KeHb, TIOKJIQ/IEHUX Ha HbOTO.

Bucnoexu. Perionasisaiiisa nos’si3ana 3 mpoIecoM TepeposIojiay pecypcis
ny6ivHOT Baagu (B TOMY YMCJ BJIQIHUX MOBHOBA)KEHb) MK PISHUMHU PiBHAMU
i meHTpaMu mMyOJIiYHOI BJIaJI B ABOX HANPSIMKaxX: BiJ Jep:KaBu — I BHYTPINTHIM
yTBOPEHHsIM (aBTOHOMIsIM, cy6’ekTaM (besepaitii), a TAKOXK Bij AepKaBU — JI0 TPaH-
CKOPJIOHHKX CTPYKTYP i MisKHAPOAHUX IIEHTPIB 1y6 iuHOl Baau (TpaHC €BPOIENChKi
perioHu, MiXKHApO/HI OpraHisailii, TpaHCHaIliOHAJbHI KOopropaillii). BignosigHo 1o
nokymenTis Pagu €sponu ta €C perioHaisMoM € 0co6/IMBa IO THKO-eKOHOMIUHA
cucreMma, pu SKiil 3a0e3nedyerbess 0cOONUBMIL CTATYC PerioHiB yHiTapHOi/demre-
PAaTUBHOI JiepsKaBU B TOJITUYHIN CUCTEeMi KPAaiHW NMPU IX BiJIHOCHIW €KOHOMIUHIN
i hickaybHiiT caMOCTITHOCTI; yyacTh PerioHiB y peasizarii myOiuHOl BJIau, MisKHa-
POJIHUX 3B’SI3KaX Ta PO3BUTKY €BPONENCHKOI iHTEeTpailii. PerioHamisamM BUpaXkaeThbCs
TaKOX y TOJITUII, SIKA CTUMYJIIOE TIPoIlec perioHai3allii, Ha/[iJieHHd PEeTioHiB TeB-
HUM CTyIeHeM TOJIITUYHOI caMOCTiHHOCTI. Perionasnmisaris mos’a3ana 3 mparHeHHIM
i pyXoM perioHiB 0 cBOOOAN CaMOBU3HAYEHHS, CAMOBPSIIyBaHHsI, 30epeKeHHSs
1 TIOBaru TPaJUIiitHOI KYJIBTYPH 1 X CBOEPIIHUX THCTUTYTIB.
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Constitutional and legal principles of regionalization in European countries: structural and
functional characteristics of the mechanism of public power

The article analyzes the basic principles of regionalization in European countries and highlights the
key features of the mechanism of functioning of public authorities in the context of regionalization. The
FEuropean experience convincingly shows that an effective decentralized system of territorial organization
of public power and administration is an integral part of a modern democratic state governed by the
rule of law. The institutional basis for such a system is effective local government and balanced regional
development. Decentralization and regionalization are interconnected: regionalization cannot occur
without decentralization. Regionalization is, in fact, decentralization, taking into account the regional
characteristics of the state.

Based on the principle of division of powers, for each democratic state it is necessary to delineate
the competence of public authorities. In turn, it is extremely important to determine the optimal level
of concentration of power powers for each institutional link in the public power system - with the
subsequent transfer of “excess” powers to the subjects as close as possible to the population, that is, their
decentralization.

Regionalization means a way of defining and delimiting tasks and functions, in which most of them
are transferred from the level of central bodies to a lower level and become their own tasks and powers
of lower-level bodies, in particular, regions. Governance at the local level and in local affairs can be
carried out in two ways: both by officials of the state apparatus appointed “from above”, functioning
“on the ground” (officials of state authorities), and by local governments and other entities authorized by
the state. It can also be noted that the share of administrative activities is assigned to regional bodies or
other state-authorized entities. This decentralization of power in the state contributes to the development
of democracy, because there is an expansion of the influence of territorial communities, social groups and
the public on the implementation of public functions of government in order to optimally meet the diverse
needs of the population.

Regionalization is associated with the process of redistribution of public power resources (including
power) between different levels and centers of public power in two directions: from the state to its internal
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Jormation (autonomies, subjects of the federation), and also from the state to cross-border structures and
international centers public authorities (trans- European regions, international organizations, transnational
corporations). Regionalism should be understood as an interconnected political and economic system that
ensures the special status of regional entities in the political system of the state, the participation of
regions in the implementation of state power, European integration and international relations, their
relative economic and fiscal independence in a unitary and/or federal state. Regionalism is also expressed
in policies that stimulate the endowing the regions with a certain degree of political independence.
Regionalism is associated with the desire and movement of regions towards freedom of self-government,
preseroation and respect of their traditional culture and peculiar institutions.
Keywords: regionalization; regionalism; decentralization.
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3BEPHEHHS CTAFHEHHS HA IPOLLIOBI KOLUTH
TA (ABO) MAMHO IHLUMX OCIB:
MNMOLUYK 3AKOHOAABUYOIO KOMIMPOMICY
TA OTASA NMPABO3ACTOCOBHOI NMPAKTUKU

Ha mui expaii nusvkozo pieHs 6UKoHamumus cyoosux piuens 6 Ykpaini ocob6iusoi axmyanvhocmi
nabyeae Gopmysanns eQexmusnozo 3aKoHo0asu020 THCMPYMEHMAapit NPUMYCOBUX 3aX00i8 BUKOHAHHS.
cydosux piwenv. Odnum i3 dicsux cnocodie 3axucmy inmepecie cmsizysaua, sKuil niosuwye pisenv
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Pe3YTbMAMUSHOCTE BUKOHAHHSA CYOOBUX DillleHb MAlH08020 Xapakmepy ma POUWUPIOE MONCIUBOCTI
BUKOHABYU020 NPOBAONCEHMNSL, € 36EPHEHNSA CAZHENNH HA 2POUOB] Kowmu ma (a60) Maiino uux ocio.

Y mpoueci docnidncenns incmumymy 36epHenns. CmsiZHeHHA HA 2powosi Kowmu ma (a6o) MaiiHo
iHUx 0Ci6 BUABLEHO HUSKY 3AKOHO0AGUUX HedoNiKie ma 3 02110y Ha menoenyii axmyaivioi cyo0osoi
NPAKMUKU 3aNPONOHOBAHO WILAXU iX YCYHEHHS.

KmouoBi cinoBa: BUKOHaBYE TIPOBAKEHHST; 3BEPHEHHS CTSATHEHHST; aPEINT; 3BePHEHHST CTSTHEHHST
Ha MaitHo Ta (a60) KOIITH iHIIOI 0COOM; 3BEPHEHHS CTATHEHHS Ha KOIITH 0co0u, sika Mae 3a060prosa-
HiCcTh nepes; GOPIKHUKOM.
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OGpaieHue B3bICKaHKMs HAa MMYNIECTBO U/WIM JIeHEKHbIE CPEACTBA JAPYIUX JMI: MOUCK 3aKO-
HO/IaTeJIbHOTO KOMIIPOMUCCA M 0030D NPABONPUMEHUTENBHOH NPAKTHKH

B ceeme xpaiine Huskoz0 ypoens ucnonenus cyoebuvix peuwenuil 6 Yxpaune, popmuposanue sggex-
MUBHOZ0 3AKOHOOAMENHOZ0 UHCMPYMEHMAPUSL UCNOIHEHUSL CYOCOHBIX PEULeHULl CIMAHOBUMCS. 0COOEHHO
axmyanvroim. OOHUM U3 dPDeKmusHbIX cnocob08 3auuUmvlL UHMEPecos OOIHCHUKA, KOMOPbLIL NOBbILAeM
Yposens appexmusnocmi UChoInenus Cy0eOHbIX PeUenuti UMYUECBEHH020 XAPAKMEPA U PACULUPSIEN
B03MOJNCHOCTNU UCNOIHUMENLHOZ0 NPOU3BOICMEA, ABAAEMCA 00PAUEHUe B3bICKAHUSL HA UMYUECNEO U /
unu Oenedxncrvle cpeocmea Opyzux Jul,.

B npouecce uccredosanus uncmumyma o0pauenust 63viCKAHUS HA UMYUECME0 U / Ul OeHelCHble
cpedcmea Opyeux uy, OvLl GuLAGAEH PAO 3AKOHOOAMENLHIX HeOOCMAMKOS U C Yuemom meHOeHUuil 6
HblHew ell CyoeOHOU Npaxmuke NpeoiloHcerbl NYMmi Ux YCmpaHeHus.

KioueBbie croBa: UCTOJTHUTEIBHOE IPOU3BOJCTBO; 00pallleHre B3BICKAHUS; HATIOKEHUE apecTa;
obpallieHne B3bICKAHUSI HA UMYIIECTBO M / WJIM JIeHEeKHbIe CPEJCTBA APYroro Jiui@a, obpalieHue B3bi-
CKaHWsI HA JIEHEKHBIE CPEJICTBA JIMIA, KOTOPOE NUMEeT 3a/I0JKEHHOCTD MEPe/l IOTKHIKOM.

ITocmanoexa npooaemu. Bukonapue NPOBa/UKEHHST SIK 3aBepIaibHa CTAJist Cy/I0-
BOT'O TIPOIleCy Tepeadadae MPUMYCOBE BUKOHAHHS PillleHb CyAiB abo iHIIMX OpraHis.
Bukmiouno eeKTHBHE Ta CBOEYACHE BUKOHAHHS CYIOBHX PillleHb 3a0€31eUy€ €BICTh
MEXaHi3My CYZIOBOTO 3aXMCTY. Tak, HEBUKOHAHHS OCTATOYHOTO CY/IOBOTO PillleHHS
ne-(axTo HiBeJIOE TIPaBO Ha JIOCTYII JI0 TIPABOCY/I/Is, HA YOMY HEOHOPa30BO aKIleH-
TyBaB yBary €BpOIEHCHKUIT Cy/l 3 IIPAB JIIOJAUHU, PillleHHS KOO BU3HAIOTLCS B YKpa-
iHi [KepesioM mpaBa. A TpOTe B YKPAiHCHKUX PEATisIX iCHYE «XpOHIYHa» mpobiieMa
HEBUKOHAHHS a00 HA/MipHO TPUBAJIOTO BUKOHAHHS CY/OBUX PillleHb HAI[IOHAJIHHIX
cyaiB. JckpaBuM TiATBEPKEHHAM HAsIBHOCTI CUCTEMHOI npobJieMy HEBUKOHAHHS
CYJIOBUX DillleHb CJIYTY€E KiJIbKICTb 3B «IIPOTH YKpaiauy, noganux n10 €CILI 3 mporo
nutanHsa y nepiox i3 1999 p. no 2017 p., sika KOPIBHIOE ABAIIATH 1€B’ ATH TUCSTYaAM
[1]. Pasom 3 TuM, sk 3a3HavaeTbed y pinteHHi «bypmud ta inmi nporu Ykpainuy,
CUTYaIlisl i3 BUKOHAHHAM pillleHb HAIlIOHAJIBHUX CY/IiB HE HAJArOJ/[)Ky€EThCS; HATO-
MICTbh TIPOCTEXKYETHCS CTaJa TEHAEHITS /10 i MOAaNBINOro ToripiieHHs [2, . 8]. [lani
odiiitHo1 cratucTuku MiH'TOCTY IeMOHCTPYIOTh, 1O MiCHUI piBeHb BUKOHAHHS B
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Yxpaini cranom Ha 2019 p. ckmaznas 2,6 % [3]. [lopsa i3 KpUTHYHO HU3BKUM PiBHEM
BUKOHYBAHOCTI CyJ0BUX pillleHb B YKpaiHi iie mocTynoBe 30iAbIIeHHsT KiTbKOCTI
60p:kHUKIB [4]. TakuM yMHOM, OKpecsieHa 1pobeMa HeeEeKTUBHOCTI HalliOHATbHOT
CHCTEMU BUKOHAHHS CYJOBUX PillleHb TOTPeOY€E HATATIbHOTO BUPINIEHHS, 30KpeMa y
YaCTHHI MPAaBOBOro perymtoBanHs. [IpuHarizHo 3ayBaxkumo, 1mo y crpasi «IliBeHb
npotu Ykpainuy» €CILJI 3a3HaumB, 110 HEJJOCKOHAIICTh 3aKOHO/IABCTBA HE MOXKE CITy-
ryBaTH MPUYMHOI0 HEBUKOHAHHSI CYZOBOTO piienns [5]. Came ToMy 3aKOHOIABUMIA
IHCTpYMEHTapilil MPUMYCOBUX 3aX0/[iB BUKOHAHHS CYZIOBUX PillleHb TIOBUHEH CTBOPIO-
BaTHU I1epelyMOBH /Ui 1X e(eKTUBHOTO, IBU/KOTO Ta SKICHOTO BUKOHAHHSI.

OCHOBHUM TIPUMYCOBHUM 3aX0JIOM BUKOHAHHS PillleHb MAaHHOBOTO XapaKTepy €,
Gesrepevyno, 3BepHEHHsI CTSATHEHHST, OCKIJIBKU caMe HOTo 3aCTOCYBaHHsI Y KiHIIEBOMY
pesyJibrati 3abe3redye BUKOHAHHS PillleHHsI. 32 3aTaJIbHUM [IPABUJIOM, TIepe0adeHnM
3akonom Ykpainu «lIpo BukoHaB4Ye mpoBaKeHHS» (mMami — 3aKoH), TPUMYCOBE
CTSITHEHHSI 3/IIICHIOETBCS 32 PaxXyHOK MaiiHa 6op:kHUKa. Bogrouac 4. 1 cr. 53 3akoHy
BHOPMOBYE TIPaBO BUKOHABIISI 3BEPHYTH CTSATHEHHS, MO-TIEPIiie, Ha MAaiiHO OOPIKHUKA,
110 repedyBa€ B iHIIMX 0Ci0; a Mo-pyre — Ha MaifHO Ta KOIIITH, IO HAJIeXaTh OOPK-
HUKY Biz iHmmx oci6 [6].

Takum unHOM, 33115t 3a0€3MeYeHHsT MAKCUMATbHOI Pe3yIbTaTUBHOCTI TPUMY-
COBOTO BUKOHAHHS PillleHb, MOPS/] i3 KJACUYHUM BapiaHTOM 3aCTOCYBaHHS 3Bep-
HEHHST CTSATHEHHsSI 710 OOPKHUKA, 3aKOHO/ABEIlb 1epedadae mpoleypy 3BepHEHHsI
CTSTHEHHS Ha MaifHO 0cOOH, sIKa He € YYaCHUKOM BHKOHABYOTO MPOBAJKEHHS, aje
nepeOyBa€ y TPaBOBITHOCHHAX i3 OOPKHUKOM — SIK TIPABUJIO, MA€E TIepe]] HUM 30008 ’s1-
3aHHS MailHOBOTO XapakTepy.

Ananiz ocmannix docnioxncens i nyoaixayii. 11podiemMui NUTaHHS BUKOHABYOTO
IIPOBA/KEHHS aKTUBHO JIOCJI/KYIOTh HAyKOBI[I-IIPOIlECYaJiCTH Ta IPaKTUKYIOUi
BukoHasiti, 30kpema A. O. CeniBanos (A. O. Selivanov), C. §I. @ypca (S. Ja. Fursa),
C. O. Berikosa (S. O. Belikova), C. C. Buukosa (S. S. Bychkova), B. B. Koma-
pos (V. V. Komarov), 3. B. Makosenpkuii (Z. V. Makovetskyi), M. M. MaJb-
cokuit (M. M. Malskyi), O. O. Cuigesuu (O. O. Snidevych), A. M. ABropros
(A. M. Avtorgov), O. Bb. Bep6a-Cuznop (O. B. Verba-Sydor), I. B. KykoBcbkuii
(1. V. Zhukovskyi), B. A. Kpoiitop (V. A. Kroitor).

IIpore poCiIKeH s IHCTUTYTY 3BEPHEHHS CTATHEHHs Ha MailHO Ta (ab0) KOLITH
iHmmx oci6 He € BuuepHUM. /[0 CJI0Ba, OKpeMi MUTAaHHST 3BEPHEHHS CTATHEHHST Ha
MaitHo Ta (abo) KomrTy iHImMX ocib aHamisyBaB y HaykoBux npaisx /. M. Ci6isboB
(D. M. Sibilov).

Memoro cmammi € BUBUEHHSI 3aKOHO/IAaBUOTO PETYJIOBAaHHS iHCTUTYTY 3Bep-
HEeHHsI CTATHEHHsS Ha MaiiHO Ta (ab0) KOLITH iHIIKX 0Ci0 Yepe3 IpU3My IIpaBo3acTo-
COBHOI NPAKTUKU.

Buxnao ocnoenozo mamepiany.

I. IIpo6aemMu cy0’€KTHOTO CKJAAy YYaCHHKIB JAaHOTO BHUAY 3BEPHEHHS
CTSITHEHHS

Cutizi 3BepHYTH yBary Ha Te, 1[0 [TPaBOBUI CTaTyC iHIIOI 0coOM, Ha MaliHO Ta
(a60) KOIITH SIKOI MOKe OYTU 3BEPHEHO CTATHEHHsI, 3aKOHOM He BU3HAYEHO.
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Sk caymuo 3asnavae /[. M. Ci6inboB, 1eil cy0’€KT He Ma€ HaBiTh JIETAIbHOTO
HailiMeHyBaHHs. Bukopucranus tepmina «GOPKHUK»> s MO3HAYECHHS iHUWOi 0co0U
TAKOK BUIAETHCS MOMUJIKOBHUM, OCKiJTbKM BOHA Mmo30aBieHa (opMaIbHUX O3HAK
6opskHWKA y po3yMiHHi cT. 15 3akony [7, c. 105].

Y HaykoBi#l JiTepaTypi 3 METOI0 YHUKHEHHS BUKOPUCTAHHS T'POMI3/IKUX KOH-
CTPYKIIiil «0c0o0a, y K01 mepedyBae MailHo OOP:KHUKa», «0c00a, Bijl AKOi OOPKHUKY
HasieskaTh MaitHo Ta (ab0) KouiTu» / «0coba, sika Ma€ 3a00proBaHicTh mepes GOp:K-
HUKOM» 3alPOIIOHOBAHO TO3HAYATH iX YMOBHHMM HailMEHYBaHHIM <«CYOOOPKHUK>
[8, c. 63].

[Ilomo cymoBOi MPAKTHKH, TO TIPOCTEKYETHC chOPMOBAHA 3aTBHUKAMU TEH/ICH-
Iis1 3a3HAYATH y TOJAHUX HUMU 3asiBaX MOTEHIIIHUX «BTOPUHHUX OOPKHUKIB» SIK
«3arfikaBieHnx / 3ainrepecoBanux oci6» [9; 10], mo Tex € He 30BCiM TPaBUIBLHIM,
OCKIJIBKM Hi TPOIleCyaJbHUIN 3aKOH, Hi 3aKOH, IO BHOPMOBYE BHUKOHaBYE MTPOBAJ-
JKEHHSI, He Tepeibadyae TaKoTo MPOIECyaJbHOTO CTaTyCYy.

OxkpiM 1IbOTO, 3aKOHOABEIh HATEKHUM YMHOM He BPETYJIbOBYE TTMTAHHS MPaB
ocobwu, y stkoi nepebyBae MaitHO OOP;KHUKA, Ta 0COOMU, BiJl SIKOI OOPKHUKY HAJIeKaTh
MaitHo Ta (a60) KOIITH, a TAKOK He BIHOCHUTB I Hi JI0 YYaCHUKIB BUKOHABYOIO IIPO-
BaJIPKEHHs, Hi 10 0cCi0, SIKi 3a/IyyaloThCs 10 IPOBEIEHHSI BUKOHABYMX JIiii, Iepesiik
SKUX MICTUTBCS y cT. 14 3akony.

Crarreto 53 3aKOHY BCTaHOBJIEHO OOOB'SI30K iHw0i 0c0OU HAATH BUKOHABILIO
iH(opMmartito moo MaiiHa OOPKHMKA, STKe BOHA Y cebe yTPUMYE; Ui CTOCOBHO MaliHa
abo KOIITIB, sIKi BOHA Ma€ Tepeaatu OOP:KHUKY [6].

Y KOHTEKCTi 3’sicyBaHHsI IPOIECYaJbHOIO CTaTycy iHINOI 0coOu, Ha MalHO
(KOmITH) SIKO1 3BEPTAETHCS CTATHEHHS, CJi/i 3BEPHYTH yBary Ha MPaBOBY TO3UIIIIO
Benukoi ITamatu Bepxosroro Cyuy, BiAIOBIZAHO 10 SKOI «...0c00a, sKa Mae 3a00p-
TOBaHICTDH mepesi OOPIKHIKOM, OJIEPIKYE CTATYC OOPIKHUKA B CUITY YX6ALU CYOY, KOO
3adosoneno sasey cmszysava» [11]. A or Kacamiitauii rocriogapebkuii cy BepxoBHoro
Cyny, norojzkytounch i3 nosuilieio Benukoi [lanatu Bepxosuoro Cymy cTocoBHO
HaOyTTs 0c06010, siIka Ma€ 3a00ProBaHicTh mepes OOPKHUKOM, CTaTycy OOp:KHUKA
BUKJIIOUHO y Pasi 3a[0BOJIEHHSI 3asIBU CTSTYBaya, [OJATKOBO 3a3HAYAE, IO 15T 0coda
ne-hakTo KOPUCTYEThCS BU3HAYECHUM 3aKOHOM KOMILIEKCOM IIpaB Ta 000B’S3KiB
GOpKHUKA TITe 00 MOMeHmY 3a00801eHHsL 6i0n06i0H0I 3as6u cmszysaua [12].

Otke, Ha 0COOY, sTKa Ma€ 3a00ProBaHiCTh mepes; OOP;KHIUKOM, MOMTUPIOETHCS TIPO-
HecyasJbHUil cTatyc OOpKHUKA. SIKIO KepyBaTHCs 3a3HAYEHUMU BHUIIE TPABOBUMU
HO3UIISAMH, 0c00a, siKa Ma€ 3a00ProBaHicTh mepes OOPKHUKOM, (pakTHIHO HaOyBa€e
MPOIECYATBHOTO CTATYCy OOPJKHUKA 3 MOYATKY BUKOHAHHS MTOCTAHOBJIEHOI Cy/IOM
YXBaJIU TPO 3BEPHEHHS CTSATHEHHs Ha MaifHO (KOIITH) 0coOM, sika Mae 3a00prosa-
HiCcTh TIepes; GOPKHUKOM. TIpHu 1IbOMY BayKKO MOTOUTHCS i3 MO3UITIEIO, BUCIOBIEHOIO
KTC BC, y posyminHi sikoi ocoba, sika Ma€ 3a00proBaHicTh 1epesi O0p;KHUKOM, Ma€
npaBa Ta 000B’sI3KKM GOPJKHKKA TIe 10 MOMEHTY iICHOTO HaOyTTsI IIbOTO CTATYCY, 3
OTJISIJy HA Te, IO TaKe TBEPKEHHS Cy/ly He MAa€ 3aKOHO/IaBYOI Mi/ICTABU.

3 BullleHaBeJeHOro BOAYAETHCS, 10 Ha 3aKOHOAABYOMY PIBHI icHye mpobiema
BU3HAUEHHS TPOIECYaJIbHOTO CTATYCY iHuwoi 0coOu, siKa, Ha Hallly JyMKY, HOTpedye
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HaraJbHOTO BUPilleHHs. BBajkaemo, 110 3 MeToI0 3a6e3Ie4eH s €[HOCTI TIOHATIHHOTO
arapary BU3HAYaTH TaKUX OCIO CJIiJI SIK «iHITMX 0ci6, Ha MailHO Ta (ab0) KOIITH SIKIX
3BEPTAETHCS CTATHEHHS.

OkpiM 1IbOTO, 3aKOHO/IABINIO BAPTO BU3HAUUTH IIPOLECYAIbHUI CTaTyC <«iHIIOL
ocobu, Ha MaitHO Ta (a60) KOIITH SIKOi 3BEPTAEThCSI CTATHEHHSI» Ta BifHECTH il 10
3aKOHO/IaBYOI'0 IIePesIiKy YYaCHUKIB BUKOHABUOI'O IIPOBA/XKEHHS. Y pe3yJibTaTi iHwa
ocoba Oyyie HajtijieHa 6a30BUM KOMILIEKCOM TIPaB Ta 0OOB’I3KiB y4aCHUKA BUKOHAB-
4OTO TPOBAKEHHS Y PAMKaX BUKOHABYOTO MPOBa/KeHHsL. [lepekoHani y HeoOXiHO-
cri iepenbaunTy y 3akoHi Ykpainu «I1po BUKOHaBYEe TPOBA/KEHHSI»> TIOJIOKEHHS, IO
iHma ocoba, Ha MaiiHO Ta (ab0) KOIITH SIKOi 3BE€PTAETHCST CTATHEHHST, KOPUCTYETHCST
ycima mpaBamu Ta 060B’si3kamu GopskHuKa. [IprHariIHo 3ayBaKiMO, MO TIONTHPEHEe
y HayKOBiii JliTepaTypi HallMeHyBaHHS «CyOOOPKHUK>, BBAKAEMO He 30BCIM KOPEK-
THMM, OCKLJIBKH iHIIa 0c0o0a, Ha MaiiHO Ta (a00) KOLITH SIKOI 3BEPTAETHCS CTATHEHHS,
HE 3aBJKAM Ma€ 3a00ProBaHiCTh mepes; OOPKHUKOM Y BUKOHABYOMY TPOBA/KEHHI.
Tomy TepMiH «CyOOOPKHUK»> HE OXOILTIOE BECH CIIEKTP MepedaueHnX 3aKOHOIaBIIEM
BUIIAJIKIB, 32 KX MOXKJWBUM € 3BEPHEHHsI CTSTHEHHS Ha MaiiHo Ta (ab0) KOIITH
iHII0i 0CO6M.

Taxk, cr. 53 3akony Ykpainu «IIpo BUKOHaBUYe MPOBAKEHHsI» MepenrdadyeHo
7IBa Pi3Hi 32 TPABOBOIO MPUPOIOI0 BUMAIKH, HACTAHHS SKUX YMOKJIUBIIOE 3BEP-
HEHHSI CTSTHEHHS Ha MalHO iHuwoi ocobu, sika He € OOPKHUKOM Y BUKOHABUYOMY
MTPOBAJKEHHI.

[To-niepiie, cT. 53 YHOPMOBYE aJITOPUTM 3BEPHEHHSI CTSTHEHHST HA MaiiHO, BJac-
HUKOM SIKOTO € OOPKHHUK, Ta sIKe 3 TUX YU iHIMUX TT1/ICTaB, HATPUKJIA/, Y CUITY J0TO-
BipHOTO 3000B’s13aHHSI Ha MOMEHT TIPUMYCOBOTO BUKOHAHHSI PillleHHs 1iepebyBae y
BOJIOZIIHHI Ta KOPUCTYBAHHI iH110i 0cobu. Y 1aHOMYy pasi, 3aKOHOIaBellb YIIOBHOBAXKYE
BUKOHABII CaMOCTIIHO, Ge3 103BOJIY Cy/Ly, HaKJIaJaT apeliT Ha MaiiHo, OIMCYBaTH,
BUJIyYaTH Ta peasli3oByBaTH HOTr0, 1[0 B CYKYITHOCTI i € 3B€pHEHHSIM CTSATHEHHSI.

[To-apyre, ct. 53 3aKOHY Y HAWOIIBIIN 3araJbHUX PUCAX YPETYIHOBYE 3BEPHEHHST
CTSITHEHHsI Ha MaiiHO Ta (ab0) KOIITH, 1[0 HAJIeXaTh OOPKHUKY BiJ iHIIUX 0OCi.
VY upomy pasi, iizeTbes mpo 3a00proBaHicTh iHwoi ocobu (Ha MaiiHo Ta (abo) Komru
SIKOI 3BEPTAETHCS CTATHEHHS ) neped bopacruxom. 11iacTaBoio BUHUKHEHHS 3a00prosa-
HOCTI MOXKYTb CJIyTyBaTH Oy/ib-sIKi HEBUKOHAHI aO0 BUKOHAHI YaCTKOBO JIOTOBIpHI 41
HeJIOTOBIpHi 3000B’s13aHHs1. 3a00PTrOBaHiCTh, SIK TIPABUJIO, TOBUHHA 200 TTiITBEPIKY-
BATUCS CY/IOBUM PIllleHHSIM, siKe HaOpasio 3aKOHHOI cuJin, abo XK He 3aIepedyBaTH st
0c06010, sika Ma€ 3a60PrOBaHICTD TIepel OOPKHIUKOM.

[Ipu 1boMy 3aKOH YIIOBHOBa)KY€ BMKOHABIIS CaMOCTIiHO, 03 JI03BOJIY CYALY,
3BepPTATH CTSTHEHHST Ha MaiiHO Ta (ab0) TOTiBKY 0cCi0, ki HamekaTh OOPKHUKY BijT
iHmux oci6. HaromicTh 3BepHEHHS CTATHEHHST HAa HAJIEKHI OOP/KHWKOBI BiJl IHIINX
0ci6 6e3roTiBKOBI KOIITH JOMYCKAETHCS TITIBKU «HA nidcmasi yxeauu cyoy y nopsioxy,
BCMAHOBAECHOMY UUM 3aKoHoms [6].

Opnnak zeranizoBaHe peryJiOBaHHS ITPOIEypPU 3BepPHEHHS CTSATHEHHS Ha TPO-
IIOBI KOIITH, 1[0 Ha/IeKaTh IHIIUM ocobaM, BCTaHOBJIeHe He 3akoHoM Ykpainu «IIpo
BUKOHABYE TIPOBA/KEHHST», a TIPOIleCyaTbHUMI KozieKcaMu. Tak, Hopmoro 4. 1 ct. 336
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Tocnomapebkoro mporecyasnbHoro kogekey Ykpainu (znani — [IIK) ta torosknoto
3a 3MictoM HopMmomo 4. 1 cT. 440 [{uBisbHOTO TIpOIIECYATTHHOTO KOJEKCY YKpaiHu
(mami — IIITK) mepenbadeHo 1mpaBo Cyiy 3BEPHYTH CTSTHEHHsI Ha TPOIIOBI KOIITH,
SKi HajIexarb 0co0i, sska Mae 3a00proBaHicTh nepes OOPKHUKOM, Ha IiCTaBl 3asBU
BUKOHABII abo crsryBava [13; 14].

He mMoxxHa He 3BepHYTH yBary Ha 3aKOHOJIABYY CYIEPEUIUBICTb MiXK 4. 4 CT. 53
3akony Ykpainu «IIpo BukoHaBue mpoBajzkenHs» ta 4. 1 crareit 336 I'TIK i 440
IIITK Ykpaiau. 3rigHo i3 3aKOHOM yXBajia Cyly € HEOOXiTHOIO YMOBOIO 3BEPHEHHS
CTSITHEHHS Ha TPOIIOBI KOWITH iHIIOI 0COOM BUKJIIOYHO Y BUNAAKY iX HepebyBaHHs
Ha paxyHKax y OaHKax Ta iHMuX (hiHAHCOBUX yCTaHOBaX. Y CBOIO YEPry IIPOIECY-
anbHi kogeken — I'TIK i TIITK Ykpaiau y crattax 336 ta 440 MicTSTh peryJitoBaHHS
HOPSIIKY 3BEPHEHHSI CTATHEHHSI Ha TPOINOBI KOIITH iHIIOI 0cobu, 6e3 BKa3iBKU Ha
ix 6e3roriBKOBicTh. TakuMm wmHOM, cdepa il cTaTeil TMPOIECYATbHUX KOAEKCIB €
MIUPIIOI0 B MOPIBHSIHHI 3 THM, 10 MepeadadeHo MoIoKeHHsIMU 3akony. BoaHo-
Yac, OCKIJIbKM HOPMA 4. 4 cT. 53 3aKOHY Ma€ BiJICMJIbHUII XapaKTep Ta He MiCTUTh
KOHKPETH30BAHOTO TTPABOBOTO PETYJIIOBAHHS MPOTEyPHUX MUTaHb MOCTAHOBJIEHHS
YXBaJIH 1TPO 3BEPHEHHSI CTSITHEHHST HAa KOIITH iHIMX 0OCi, 10 KOHKPETHUX MTPABOBI/I-
HOCUH HeoOXiZiHO 3acTocoByBaTH crerianbii HopMu cT. 440 IIITK (cr. 336 TTIK).
3 1bOTO BUTLIMBAE, MO SIK MUTAHHS 3BEPHEHHS CTSATHEHHS Ha TOTiBKOBI TPOIIOBI
KOIITH 0cOOH, sika Ma€ 3a60PTOBaHICTD Tepe/] OOPKHUKOM, TaK i TMTAHHS 3BePHEHHSI
CTSITHEHHSI Ha TPOIIOBI KOIITHU IIUX OCi0, sIKi MICTSATHCS HA PaxyHKax y (hiHAHCOBUX
yCTaHOBaX, MAlOTh BUPIIIYBATUCST CYOOM.

II. Iuckpeniiini NOBHOBasKe€HHS CyAy 3a pe3yJbTaTaMH PO3IJISAAY 3asBH
PO 3BEPHEHHsI CTSATHEHHS HA KOIITH 0COOM, sIka Ma€ 3a0OproBaHicTh mepen
OOPIKHHKOM

3rigno 3 4. 7 c1. 440 IIIK (u. 7 c1. 336 I'TIK) 3a pesysbratamu posrJisiny 3asgBu
PO 3BEPHEHHsI CTATHEHHSI Ha TPOIIOBI KOIITH BTOPUHHOTO OOPJKHUKA cyd nocma-
Hosasie yxeany [13; 14].

[Ipu mpomy 4. 2 c1. 440 IIIK (u. 2 ct. 336 I'lIK) BU3HaYeHO TiepeJiik TMifCcTaB
JUIST BiZIMOBM Y 3aJI0BOJIEHHI 3as1BU TPO 3BEPHEHHS CTSATHEHHS Ha TPOIIOBI KOIITH
ocobwu, sika Mae 3a00ProBaHicTh mepen GOPKHUKOM, [0 SKUX HAIEKUTH MPOITYCK
3asIBHUKOM CTPOKY TIO30BHOI aBHOCTI [IJisi BUMOTH TIEPBUHHOTO OOPIKHUKA 10 BTO-
PUHHOTO, 260 CTPOKY TPEI SIBIIEHHST /0 BUKOHAHHSI BUKOHABYOTO JOKYMEHTa PO
CTSITHEHHSI KOIITIB 3 TaKOI 0cOOM Ha KOPUCTh MepBUHHOTrO Gopxkuuka [13; 14].

ITpore curyaiii, 3a SKMX 3aJ0BOJIEHHS TaKOi 3asBU 3 00’E€KTUBHUX IIPUYUH
€ HEMOXJIMBUM, He BUUEPNYIOMbCsL Tlepel0aueHUMHU 3aKOHOIAaBIleM BUIIAKAM.
VY 3B’g3Ky i3 MM BUHHUKAOTh MPoOJIeMHU, TOB’g3aHi i3 BU3HAYEHHSIM aJITOPUTMY
miit cyny. Tomi cyx amymieHuii abo BAaBaTHCS [0 3aCTOCYBaHHSI aHAJIOTII 3aKOHY i
3aKpUBaTH MPOBaKeHHsT, abo Beyrneped HopMam 4. 2 ct. 336 I'TIK ta cr. 440 IIITK
YKpainu Bce X BIIMOBJISITU Y 3a/I0BOJICHHI 3aBU.

Hanpukaan, yxsanow YepBOoHO3aBOJCHKOTO PAHOHHOTO Cyly M. XapKoBa Y
cripaBi Ne646/304/19 Bix 11 mucronaga 2020 p. inminiiioBaHe cTsATyBaueM MpOBa-
JUKEHHST y CIIPaBi 1010 3BEPHEHHSI CTITHEHHST Ha KOUITH OCOOM, sIKa Ma€ 3a00pro-
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BaHiCTb 1epe]; OOPKHUKOM, OYJIO 3aKPUTO Ha MiICTaBi BTpaTH 3asiBHUKOM CTaTyCy
CTATYBava y 3B’SI3KY i3 3aKiHUEHHSIM BUKOHABUOTO NMPOBA/KeHHs [15].

Tociomapepkmii cyn Yepkacobkoi obsacti y cripasi Ne 925/1239/18 Bix 13 mororo
2020 p. cyx 3aKpuB MPOBAKEHHS 3 OTJISIY Ha Te, IO <iHwa ocoba, Ha Maiuno ma
(a60) Kowmu sKOi 36epMAEMbCS CMAZHEHHS, He MAE AKMYAIbHOI 3a60P206aAHOCMi
neped bopacnuxoms [16]. Ha mepmmmii morsisiz, ¢y AifiCHO He MaB iHIIOI IIpolecy-
aJbHOI aJbTePHATUBU, OKPIM 3aKPUTTA MPoBa/KeHHsa. OfHAK iCHy€e I TPOTUIEKHA
MPaKTUKA, 32 SIKOI CyJ JOMYCKAa€ Po3NIMpoBajbHe TaymadeHHd 4. 2 ct. 336 ['TIK
ta 4. 2 c1. 440 HIIK Yxpainu. Hanpuknazn, [ocnogapeskuii cyn M. Kuesa y cripasi
Ne 910/15351/16 Bix 10 TpaBust 2018 p., BKazaBIIM Ha HEAOBEAEHHS CTSATYyBaueM
(dakTy HaOpaHHSI 3aKOHHOI CUJIM PIllIEHHSIM, Ha TTi/ICTaBi SIKOTO BiH IIPOCUTH 3BEPHYTH
CTATHEHHs, BIIMOBUB Y 3a/I0BOJIEHHI 3asIBU IIPO 3BEPHEHHS CTATHEHHS HA KOMITH
inwoi ocoou [17].

Bupinryioun Buieonucany npobJemMy, 3a3Ha4MMO, 1[0 3TIHO i3 TPUITHCAMU
npotiecyanpHoro 3akony — gk 11K, Tak i [[IIK Ykpainm — 3acTocyBaHHs aHamorii
mpaBa ab0 3aKOHY JOIYCKAETHCS TIIBKU 0 <«CIIPHUX BiIHOCUH», Tl SKUMU TIPU-
WHSATO PO3YMITH BiJIHOCUHHU, SIKi € MaTepiaibHUMU 3a CBOIM 3MmicToM. O/iHave icHye
YnUMaJi0 CUTYyallill, KOJMU €IMHUM MOKJIUBUM BapiaHTOM JJd TPaBO3aCTOCOBHOI
IIPAKTUKN € BUKOPUCTAHHS AHAJIOTII 3aKOHY 1 y YaCTUHI IIPOIeCyaJbHUX BiJIHOCUH.
Curin 3ayBaskuTH, 10 (haKTUYHE ICHYBaHHS TIPOIECYATbHOI aHAJIOTII Y IUBIJIBHOMY
npolieci Ge3sarnepedto BU3HAEThCs OLIBIIICTIO HayKOBIB-TIpolecyatictis [18, c. 323].

HesBakaioun Ha HIMPOKY MPAKTUKY 3aCTOCYBaHHS <IIpOIlecyasbHOI aHAJIOTii»,
3aKPUTTS MIPOBA/KEHHS € THCTUTYTOM ITO30BHOTO NPOBA/IKEHHS, KNI HacamMIepes
BKa3ye€ Ha Bi/ICYTHICTH CIIOPY IPO MPABO, i TOMY — He MOKe 3aCTOCOBYBATHUCS Cy/IOM
[PV BUPIIIEHHI MUTAaHHS 3BEPHEHHS CTATHEHHS Ha KOINTH iHImmMX ocib. Jloriurmm
polecyajbHUM HACJIiAKOM KOHCTaTallii CyJOM HeIOBeAEHOCTI icHyBaHHS 3a00p-
rOBaHOCTI BTOPMHHOTO OOPKHUMKA TIepejl MepBUHHNUM, abo ii BiACYyTHOCTI uM Heak-
TYaJbHOCTI, SIK i BCTAHOBJIEHHSI CYIOM BiJICYTHOCTI 3a60PrOBAaHOCTI TIEPBUHHOTO
GOp/KHUKA TIepe/l CTATYBaYeM, € caMe BiJIMOBa y 3a/I0BOJIEHHI 3asiBH, a HE 3aKPUTTSI
npoBapkeHHd. OTiKe, TIepesiiK Mi/ICTaB /sl BiZIMOBU y 3a/I0BOJIEHHI 3asiBU TIPO 3Bep-
HEHHS CTSTHEHHsI Ha TPOIIOBI KOIITH, SIKi MIiCTSIThCSI Ha PaXyHKax 0coOH, Ha Halle
MepeKOHAHHS, BCe JK € HETIOBHUM, Ta He MOKe TPAKTYBATHUCS SIK BUUEPITHUT.

III. TIpoGemMu 3BEpHEHHS CTSATHEHHSI HA KOINTH iHIIOI 0COOM B mpoIemypi
BUKOHABYOTO NPOBA/’)KEHHS 32 BUKOHABYMMHU HANMCaMHU HOTapiyca

Y KOHTEKCTi pO3TJSALYy MUTAHHS PO TTOBHOBAKEHHS CYAY, A0 SIKOTO HaiUIIIA
3asiBa TIPO 3BEPHEHHST CTSTHEHHST Ha KOIITH 1HIOI 0COOU, MPUHATITHO 3ayBasKUMO,
IO CyI, SIK [IPABMJIO, ITOBEPTA€E Ge3 PO3IJSLY 3asBY, sSIKa HaAINIILIA BiJ BUKOHABIS
abo cTsATyBaYa y paMKaX BUKOHABYOTO MPOBAKEHHS i3 BUKOHAHHS BUKOHABYOTO
Hanmcy HoTapiyca [19].

KomneTeHTHUM CyZIOM JI7IsT PO3TJISLY 3a8B 1TPO 3BEPHEHHS CTATHEHHS Ha KOIITH
inmux oci6 3riguo i3 4. 1 cr. 440 IIIK (u. 1 ct. 336 T'TIK) € cyx, sikuii po3risiaas
crpaBy sIK ¢y nepiioi incraniii [13; 14]. Tum camum 3akoHOIABEIH 0OMEKUB chepy
il iIHCTUTYTY 3BEPHEHHSI CTTHEHHS Ha KOIITH iHITMX 0Ci0, OCKIJIBKU 32 TAKUX YMOB
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HEMOJK/JIMBO 3BEPHYTH CTATHEHHs Ha MaiiHo Ta (ab0) KOLITH iHIIOI 0cOOU Y MexkKax
BUKOHABYOTO MPOBAKEHHS 13 MPUMYCOBOTO BUKOHAHHS BUKOHABUYOTO HAIMUCY
HOTapiyca.

TakuM yuHOM, peaJsi3allisi IHCTUTYTY 3BEPHEHHSI CTATHEHHS HA KOIITH 1HIIUX
0ci6 MOJKJIMBA TIIBKK TP BUKOHAHHI CY/IOBUX Pilll€Hb.

IV. Ilpoueaypa HaKJIaJeHHs apeINTy Ha TPOUIOBI KOIITH iHIIMX OCi0

Oxpemoi yBarm 3acjIiyrOBy€ MUTAHHS HaKJIa[eHHS apermiTy Ha TPOTIOBI KOUITH
ocobwu, sika Ma€ 3a00pProBaHicTh mepes OOP;KHUKOM. Tak, mosiosKeHHIMH 4. 5 CT. 440
IIIIK Ykpainu (4. 5 ct. 336 T'TIK Ykpainn) yHOPMOBaHO TpaBo Cyay Ha MifcTaBi
3asBY CTATYBaya HaKJIaJaTh apellT Ha 0e3roTiBKOBI IPOILOBI KOIITH 0COOU, IKa Ma€
3aboproBanicTb nepen 6bop;kHuKOM [13; 14].

Y po3yMiHHi BKazaHMX BUIIE CTaTel MPOIeCyaTbHOTO 3aKOHY apelIT IT'POIIOBUX
KOIITiB, sIKi mepeOyBaOTh HAa paXyHKax (BKJajax) 4u Ha 30epiratnHi y GiHaHCOBUX
yCTaHOBax i Hamexatb 0cobi, sika Mae 3a00proBaHicTh mepes GOPKHUKOM, TIPU-
PIBHIOETBCS 10 3aXO/IiB 3a0e3edeH sl I030BY, a OT/Ke, HOro MeTOI0 € 3ano0iraHHs
YCKJIaJIHEHb Peatizallii 3BepHEHHsI CTSTHEHHST Ha MalfHO 0co0wH, sika Ma€ 3a00proBa-
HicTh mepes OOPKHUKOM, Y pa3i 3a[0BOJIEHHST CyIOM 3asiBU cTsiryBada. IlizcraBoio
JUIsE TAKOTO BUCHOBKY ciiyrye abzail 2 4. 5 cr. 440 IIITK (a6sar 2 4. 5 ct. 336 T'TIK),
SIKUM Tiepe10aueHo 3aCTOCYBaHHI 0 MPABOBIHOCKH, sIKi BUHUKAIOTh Y 3B’SI3KY i3
HAKJIaJIEHHSIM apernTy Ha Ge3roTiBKOBI KOIITH iHIIOI 0COOH, HOPM TIPOIeCyaTbHUX
KOJIEKCIB, SIKi BPeryJbOBYIOTHb IOPS/IOK HAKJIaJleHHs apeiTy MPU BXKUTTI 3aXOJiB
3abesreuenns mo3oBy [13; 14].

Curiji 3a3HAYMTH, IO MPOIIEypa HAKIAJEHHS apemiTy Ha KOIITH 0COOH, sSIKa Ma€e
3a60pProBaHicTh mepes GOPKHUKOM, 10 TepeadayeHa MpoecyaTbHUMI KOJAEKCaMu
— I'TIK ta IIIK Ykpainu, BigmMiHHA Bijg Bu3HadeHOi 3akoHOM YKpainm «IIpo Buko-
HaBYe MTPOBA/KEHHST.

Tak, BimnosigHo 10 pumucis 4. 10 cT. 56 3aK0HY HaKJTAJeHHS apelTy Ha KOIITH,
SIKi MICTSITBCSI Ha PaxyHKax ocoOH, sika Ma€ 3a00proBaHicTh mepen GOPKHUKOM, €
[IPEPOraTHBOIO BUKOHABIIS, SIKY BiH MOKe peajidyBaTH caMOCTiHO a0 Ha miacTaBi
BOJIEBUSIBJIEHHSI CTATYBaya, M0 CyNepPeYuTh MPUTHUCAM IUBITBHOTO Ta rocnojiap-
CBKOT'O ITPOIIeCYabHOTO 3aKOHY, IKUMU BCTAHOBJIEHO CYZIOBUI MOPSIOK BUPilIEHHS
1IbOTO TMTaHHs. BopHOUaC Takuii apeniT mifvisarae 3HATTIO, SIKIIO MPOTITOM BCTAHOB-
JIEHOTO 3aKOHOM CTPOKY CTATYBau He 3iHIIII0€ BUPIIIEHHS TTUTAHHS 1TPO 3BEePHEHHS
CTATHEHHS Ha apeliToBaHi KOUITH Yy CylI0BOMY TOPSIAKY [6].

Ha mepmuit norsisin, nmepegbadennii 3aKOHOM apeliT, 3 OTJISIy Ha PO3MIIIEHHST
HopMH 4. 10 y craTTi, SIKOI0 BPEryJboBaHO MOPSJIOK HAKJIAJEHHS apelTy Ta BUJY-
4yeHHs MaiiHa (KOIITIB), Ma€ BiZIMIHHY IIPaBOBY IIPUPOJLY BiJl apemiTy, mepeadadeHoro
MIPOIeCyaJbHUMU KOJZIEKCAMU, Ta € MOYATKOBUM €TarloM 3BEPHEHHSI CTSITHEHHSI.
Opnnak ycratnossiera 4. 10 ct. 56 3akoHy He0OXiZHICTh HACTYITHOTO CY/0BOTO CaHK-
I[IOHYBaHHSI HAKJaJeHOr0 BUKOHABIEM apelnTy OesalesliiiHo BKadye Ha HOTo
3abe3redyBajbHy MPUPOAY Ta TEPIIOYEPTOBY METY TOMEPEAUTH YCKJIATHEHHS
BUKOHAHHSI YXBAJIU 1TPO 3BEPHEHHSI CTSTHEHHS HA KOIITH iHITNX 0Ci6 y BUMAAKY il
3aI0BOJIeHHs cyoM. BoaHouac 3abesnedyBaibHUAN XapaKTep apeliTy KOIITiB 0co0H,
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sgKa Ma€ 3a00ProBaHiCTh mepes OOP;KHIKOM, BCe TaKK He 3MIiHIOE HOro CyTHOCTI, SIKa
noJisira€ y 3a60poHi Bi[UysKEHHST Ta HEMOKJIUBOCTI PO3MOPSIPKATUCS aPEITTOBAHUIMHI
KOIITaMHM, Y Tak 3BaHiil «Bi/ICYTHOCTI KOHTPOJIIO» HAJl CBOEIO BJIACHICTIO.

Yce K 0Y4EBUIHUM € iCHYBAaHHSI 3aKOHOMABYOI KOJIi3ii Mixk 4. 5 cT. 440 IIIK (u. 5
ct. 336 I'TIK) ta u. 10 ct. 56 3akoHy y 4acTHHI BPeTyJIIOBAaHHS MPOIELypy HaKJIa-
JIEHHSI apeITy Ha KOIITH, 10 TTepebyBaloTh Ha paxyHKax y OaHKax Ta iHIuX (iHaH-
COBUX yCTaHOBaX Ta HaJeKHII 0cobi, sKka Ma€ 3ab00pProBaHicTh mepes OOPKHIUKOM.

3ayBayKUMO, 1110 32 3aTaJTbHUM TIPABUJIOM 3aKOH BBAKAETHCS CHEIaIbHUM 100
pollecyaqbHUX KOJEKCiB Yy YaCTUHI PeryJioBaHHS MUTaHb BUKOHABYOTO MPOBA-
JkenHs. Bepxosuwuit Cyi HeoHOpPa30BO BKa3yBaB Ha Te, 10 3akoH Ykpaiau «IIpo
BUKOHaBYE IPOBA/KEHHS» € <...CNEUialbHUM 3aKOHOM, 1110 PEryJIIOE MOPSI0K BYM-
HeHHs BUKOHaBuuX Aiit» [20; 21]. OxnHak BUllleonncany KoJIi3iio CJIiJl BUPINTyBaTH
Ha xopucth HOpM LIIK Ta I'TIK 3 ornsmy Ha Te, 10 MUTAHHS PO apemT KOMITiB
iHIMX 0ci0 y JaHOMY BHUIIAJKy BHPIMIYETHCS CYIOM TOCIOAAPChKOI ab0 IMBijIb-
HOI IOPUCAMKINI Ta Ma€e 3a0e3ledyBajibHUII XapaKTep, V 3B’I3KYy 3 UMM J0AaTKOBO
BPETYJIbOBYETHCSI HOPMaMU TIPOIECYATBHOTO 3aKOHY PO 3aX0u 3abe3medeHHs
11030BYy. /o TOro X, TiJIbKM HOPMU TPOIECYaJbHUX KOJIEKCIB MICTATDH JleTali3oBaHe
BPEryJIIOBaHHS HAKJIAJEHHS apellTy Ha KOUITH IHIIUX 0Ci6, IKe YMOJKJIUBIIIOE HOTO
IIPaKTUYHY peaslisalilo.

Ha narme nepekonanssl, /10 3a/10BOJICHHS CYZIOM 3asI1BU 1IPO 3BEPHEHHS CTATHEHHS
Ha KOIITH, SIKi MICTIThCS Ha paXyHKaX 0ci0, SIKi MaioTh 3a00ProBaHicTh mepes 6op:k-
HUKOM, HAKJIaJ€HHs apeliTy Ha Ii KOUITH MMOBUHHO JOIYCKATHCS TiTBKU Y 00HOMY
pasi: 3asBHUK (CTSATYBaY) JIOBIB, 110 He HAKJAIEHHS apeliTy CIIPOBOKYE peasibHy
3arpo3y HEBUKOHAHHS YW yTPY/HEHHSI BUKOHAHHS MOTEHI[IMHOI YXBaJIK TIPO 3BEp-
HEHHsI CTSTHEHHsI Ha KOMITH 0coOH, 1Mo Ma€e 3ab60proBaHicTh mnepes HOPKHUKOM.
HaromicTs, nipu 3actocyBanni Hopmu 4. 10 ct. 56 3akomny i HaK/IajeHHSI BUKOHABIIEM
apeITy Ha KOIITH, sIKi MICTSIThCST Ha paxXyHKaX 0coOH, sika Ma€ 3a00PrOBaHICTD TIepesT
GOPIKHUKOM, iCHY€E BUCOKUN PU3UK HEOOIPYHTOBAHOTO BTPYYAHHS Y MPABO BJACHOCTI
iHwoi 0cobu, y BUNAAKY SKIIO CYJ KOHCTATY€ BiZICYTHICTD MiZICTaB AJIS 3aJ0BOJICHHS
3as1BM TIPO 3BEPHEHHS CTATHEHHS.

V. Mo:XJIMBOCTI anejsIiifHOro Ta KacaljiifHoro nmeperjisay yXBaJ Npo 3Bep-
HeHHs (BiZIMOBY y 3BEPHEHHi) CTSTHEHHS Ha MaitHo Ta (a60) KowTH iHMUX 0Ci0

YBakaeMo 3a HeoOXiJHe 3BEPHYTH OKPEMY yBary Ha HEJIOCKOHAIICTh HOPMU
m. 30 u. 1 ct. 353 IIIK Ykpaiau (. 28 4. 1 ct. 255 T'TIK Ykpainn), sikoio BcTa-
HOBJIEHO MOKJIMBICTb OCKap:KEHHSI B allesISIifHOMY TOPSAKY OKPEMO Bijl pillleHHs
Cyly yXBaJId Cy/ly TIE€pIIOi iHCTaHIlii TTPO 3BePHEHHS CTATHEHHST Ha I'POIIOBI KOIITH,
110 HasteskaTh iHmuM ocobam [13; 14]. TIpu 1boMy paBO OCKaps;KyBaTH YXBay PO
BiJIMOBY Yy 3BepHEHHI CTSTHEHHS Ha TPOIIOBI KOIITH, [0 HAJEKATh IHITUM 0CoGaM,
OKpPEMO BiJl pilteHHst cy/y, He nepeadadeno ui Hopmamu IIITK, ui wHopmamu I'TIK
Ykpainu. Ane He3azHaueHHS «yXBaJu IPO BiIMOBY y 3BepPHEHHI CTSITHEHHS Ha
IPOIIOBI KOIITH IHIMKUX OCi6» Y 3aKOHOAABYOMY TIEPEJIIKY yXBaJ, sIKi IMiJISITAl0Th
anesaIiiHOMYy OCKapKeHHIO OKPeMO Bijl Cy/IOBOTO pillleHHS, He MOXe CJIyTyBaTH
HizicTaBoio ik 0OMeKeHHsI rapaHTOBAaHOTO Ha KOHCTUTYIHIHOMY piBHI IpaBa Ha
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aneANiiHUN eperysa SK OAHIEl 3 OCHOBHUX 3acajl CyJ0YrMHCTBa. Ba Oisblie, K
yXBajia Mpo 3BEPHEHHS CTSATHEHHSI Ha TPOIIOBI KOIMITU iHIIOI 0ocobu, Tak i yxBaia
PO BiIMOBY y 3BEpHEHHI CTSITHEHHS Ha TPOIIOBI KOIITH 1HIIOI 0COOM MOKYTh OyTH
OCKapsKeHi JI0 Cy/ly KacalliiiHOi 1HCTaHIIii.

Tak, Bepxosuuit Cyx y ckiazi cyaais o6’eananoi namatu Kacariiinoro rocro-
JIAPCHKOTO CyAy AIAIIOB BUCHOBKY IIPO Te, IO <«BiJICYTHICTh yX6aiu npo 6i0Mosy y
36EPHENHT CIAZHEHHSL HA 2POULOBT KOWMIL, W0 HATENCAMb THUUM 0C00aM, Y TIePEKY
YXBaJI, IKI MOKYTh OYTH OCKapsKeHi OKPEMO BiJl PillleHHs Cy/Iy MepInoi iHCTaHIIi y
anessiiitnomy nopsaky (4. 1 cr. 255 I'TIK Ykpainu), He MOKe MEPENTKOKATH Pea-
Jizarfii mpaBa ocoOu Ha amneJisiiiiiHe Ta KacalliiiHe OCKapsKeHHs Takoi yxBajms» [22].

BuiiienaBesieHe [a€ MmijicTaBu 1JIsT BUCHOBKY, 110 00’€Hana mamata BC Buiimia
32 paMKM HaJIaHUX 3aKOHOM ITOBHOBA)KEHb Ta CTBOPUJIA HOBY HOPMY ITPOIECYaTbHOTO
TIpaBa, KO0 PO3ITUPUJIA BUUEPITHUN TEPeTiK yXBaJ, SKi MAIATAI0Th anesaIiiiHOMY
ockap:keHHI0. Ha Harie mepekoHaHHs1, 3aKOHO/[aBYa MTPOTATIMHA 11010 HEMOKJIUBOCTI
anesIAIiiHOTO OCKap:KEeHHsT YXBAJH PO BIZIMOBY y 3B€PHEHHI CTSATHEHHS Ha TPOIIOBI
KOIITH 1HIIIOT 0cOOM MOBWHHA OyTH BHpIillleHa y TIONIMHI 3aKOHOTBOPYOCTI IIJISIXOM
BHECEHHs BiANOBIIHMX 3MiH 10 IPOIlECYaJbHUX KOJEKCiB.

VI. IIpo6iemMHi MUTaHHS NpeaMeTa A0Ka3yBaHHs y COpaBaX HIOA0 3BEPHEHHS
CTSITHEHHSI HA MaiiHO Ta (a00) KOIITH iHIMX 0Ci0

Ha namie mepexonaHHs1, 0cOOMBOI yBAark TaKOK 3aCIyTOBYE MMUTAHHS BUOKPEM-
JIEHHsT TIPeJIMeTa JIOKA3yBaHHsI — TE€PeJiKy TUIOBUX OOCTaBUH, SIKi MOBUHHI OyTH
JI0BeJleHI 4M CIIPOCTOBAHI MPU PO3IJI/IL CYy/IOM 3asB 11PO 3BEPHEHHSI CTATHEHHS Ha
KOIITH 0cO0M, sika Ma€ 3a00pProBaHicTh mepesi OOPKHUKOM.

[Ipu posragai i€l kaTeropii cupas, Mo-TepIile, Cija 3’CyBaTH, YU JIHCHO CY/I,
IO SIKOTO TIOJIAHO 3asIBY MPO 3BEPHEHHS CTSATHEHHS HAa KOIITH 0co0OH, sika Ma€e 3ab60p-
TOBaHICTh Tiepe]] OOPIKHUKOM, po32isidag CpaBy sIK Cy[I mepIioi iHcTaHiii, mo Oy/e
CJIyryBaTH HEOOXIZHOIO YMOBOIO JIJIsl IPUNHSITTSI 3as1BU 10 PO3TJISIILY.

[To-apyre, AJIs1 33/10BOJIEHHST 3asIBY [TPO 3BEPHEHHSI CTSATHEHHST Ha KOIITH 0CO0H,
1110 Ma€ 3a60ProBaHicTh 1epel; OOPKHUKOM, CJIijl JOCTOBIPHO BCTAHOBUTH HASIBHICTh
3a60ProBaHOCTI BTOPUHHOTO OOPKHMKA Mepe/l IEPBUHHUM.

Y npaBoBux nosuiisx Bepxosaoro Cyxay HeoxHopasoBo 6y10 chopMyIbOBaHO,
1[0 TIPEIMETOM JOCIIIKEHHSI Cy/ly V IIill KaTeropii cripaB Mae OyTu GakT HasIBHOCTI
3a00PrOBAHOCTI, 10 MiATBEP/IKYETHCS HATEKHUMHU JOKA3aMH, 30KPEMa, 1€ MOKe
OyTH BiJIOBifHE pillleHHs cyay Ta (akT Oe33arepedyHocTi 3a00proBaHOCTI 006070,
SIKINl HaJIeKaTh KOUITH HA SKi BUKOHABEI[h TIPOCUTH 3BEPHYTHU CTATHEHHS [23; 24; 23].

3rigno i3 4. 1 c1. 440 IIIK Yxpainu (u. 1 ct. 336 I'TIK Ykpainn) cyn Bmpasi
3BEPHYTH CTSATHEHHST Ha KOIITH BTOPUHHOTO OOPIKHUKA, SIKIIO iCHYBaHHS 3a00pPro-
BaHOCTI HE OCIIOPIOETHCS 1€ 0c00010 @60 JTOBOAUTHCS CYZOBUM PIllIEHHSIM, STKE
Habpasio 3aKoHHOI cuyi. TakuMm yrHOM, Auctosuilis 4. 1 ct. 440 IIIIK (u. 1 cr. 336
['TIK) MicTUTh BUKJTIOUHWH TIEPETIK JIOKA3iB, SIKi BBAXKATUMYThHCS JIOMTYCTUMUMU TIPH
JIOBeZIeHH] (haKTy HasIBHOCTI 3a00PTOBAHOCTI: Cy/I0BE PillleHHs], 110 HaGpaIo 3aKOHHOT
cuin. TIpoTucTaBHUI CHOJTYYHUK «a00», BAKOPUCTAHUH Y JUCIIO3MILII CTATTi, CBij-
YUTH TIPO Te, 10 HABIThH 32 BiJICYTHOCTI CYJOBOTO PillleHHsT 200 GYIb-SIKOTO 1HIIOrO
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JIOKa30BOT0 Marepiajy, JJIs KOHCTaTallii cyZoM (akTy icHyBaHHS 3a00ProBaHOCTI
JIOCTaTHBO BU3HAHHST BTOPUHHUM GOPKHUKOM IIHOTO GOPIY, IO I[LIKOM Y3TOKYEThCST
i3 mostoskerusivmu cr. 82 III1K, 3rigHo i3 SIKOI0 0OCTAaBUHM, SIKi BUSHAIOTHCS YYaCHU-
KaMU CIIPaBU, He MiJJISATAI0Th T0Ka3yBaHHIO.

[To-Tpete, HeobOXinHO 3'sicyBaTh (haKT HasIBHOCTI abo BiZICYTHOCTI BUKOHABYOTO
JIOKYMEHTa, 32 IKUM OOPKHMK BUCTYIIAE CTATYBaYeM. Y pasi 3'sICyBaHHs BiACYTHOCTI
BUKOHABYOIO JOKYMEHTA, 32 SIKMM OOPKHWK BUCTYIIA€ CTATYyBayeM, Cy/ MOBUHEH
BUKJIFOUUTH MiJICTABU /IJIS BIIMOBY y 33/I0BOJICHHI 3as1BU, a caMe: TIePeBipUTH, Y1 He
MHHYB CTPOK TO30BHOI TABHOCTI /IJIsT BiAMOBIIHOT BUMOTH GOPJKHKKA IO TaKOT 0COOH
a0b0 CTPOK Ha MPeJ sIBIEHHST 10 BUKOHAHHST BAKOHABYOTO TOKYMEHTA PO CTSITHEHHS
KOIITIB 3 TaKOi 0COOM Ha KOPUCTh OOPKHWMKA 32 CYZOBUM PIlllEHHSIM, 110 HAGpasio
3akoHHO1 cuu. Criji 3BepHYTH yBary Ha Te, 1[0 3 BUKOPHUCTAHOTO 3aKOHO/ABIIEM
BhopMyIIOBaHHSI MOKHA 3pOOUTH BUCHOBOK IIPO T€, LIO NPONYCK CMPOKY NO308HOI
daenocmi 11 BiANOBiAHOI BUMOTH GOPIKHUKA 10 1HIIOI 0c00M, Ha KOIITU SKOI 3Bep-
TAETHCS CTATHEHHS, € 0€3YMOBHOI0 NIOCMABo10 015t 8I0MOBU Y 3AI0BOJIEHHI 3asIBH TTPO
3BEPHEHHST CTATHEHHSI HA KOIITH 0COOH, sika Ma€ 3a00PTrOBaHICTh Hepeii GOPKHUKOM,
ma He nompebye NOOAHHsL el 3asiU NPO 3ACMOCYBAHHSL CMPOKY NO308HOT 0ABHOCI.

Y pasi BcTaHOBJIEHHS CY/IOM HAsBHOCTI BUKOHABUOTO JINCTA CJIifl 3'ACyBaTH, YU
He BUKOHAHO CY/IOBE PIllleHHs, SKUM I ITBEP/IKYETHCST 3a00PTOBaHICTh BTOPUHHOTO
GOpsKHMKA Tepesl MePBICHUM GOPKHUKOM, OCKIIbKHM 3aJUIIEHHS 1[bOI0 TUTaHHS
11032 YBaroio cy/1y Moke IIPU3BECTH JI0 TIOIBIMHOTO 3BEPHEHHST CTSTHEHHS HA MAallHO
(kortn) inwoi ocobu.

AKTyaZIbHUM € NMUTAHHS PO3MOIITY TATaps A0Ka3yBaHHS Yy YaCTHHI JOBeJeHHS
CTaHy BUKOHAHHS PIillIEHHS CY/y Y CIIPaBi, CTOPOHOIO SIKOI OYB BTOPUHHMIA GOPIKHUK.
Bucnormmorounics i3 1iporo nmpuBoay, KI'C BC, moswutiist skoro BUKJIWKAE 3amiepederHs,
HAroJIOCMB Ha TIOMUJIKOBOCTI TIOKJIQZICHHS HU)KUECTOSIIIUMU CyJIaMU Ha CTATyBaya
TATapsl AOBEJIeHHSI CTaHy BUKOHAHHS PillleHHd CyIy y 1ill ke cripaBi. BucHoBoOK
Cy/ly apryMeHTOBAHUI THM, IO «0C00d, KA MA€E 3a00P208anicms neped OOPHCHUKOM,
KOpUCMyouucs npasamu ma 0006’ 13Kamu 6OPICHUKA, MOKCe 3anepewysamu npomu
cmsienenns 3 nei kowmis» [12]. Ha nare mepekoHanHs, y BUTIQJIKY, SIKIIIO 3BePHEHHS
CTATHEHHS 1HIIIIOE CTATYBAY, caMe BiH B CUJIy TIPUHIUITY 3MarajabHOCTI (BiATIOBIIHO
JI0 SIKOTO KOKHAa CTOPOHA MOBWHHA JOBECTH OOCTaBUHM, HA sIKi BOHA MOCUJIAETHCS
SIK Ha MiJICTaBy CBOIX BUMOT ab0 3allepeueHb) MOBUHEH HECTH TSATap JOKa3yBaHHS
HasIBHOCTI 3a00ProBaHOCTI 3i CTOPOHU OOPIKHUKA.

Takos [/ KoHCTaTallii 6e3ciipHoCTi 3a00proBaHOCTI Ta IPEBEHI IIepeayacHoro
3BEPHEHHSI CTSITHEHHSI Cy/l IOBUHEH 1IePEBIPUTH, Y1 HE OCKAPKYETHCS PillleHHS, SIKUM
HiITBEPUKYETHCS 3a00PTOBAHICTD 1HITOT 0COOH, HA KOIITH SIKOI 3BEPHEHO CTSITHEHHS,
nepen 6opxkaIKOM. OHAK MTPOIECYyaJbHIM 3aKOHOM He BU3HAYEHO AJITOPUTM JIiii
cyany y Takiit cutyarttii. €IMHUM MOXXJMBUM BapiaHTOM € 3YNMUHEHHS MTPOBAJKEHHS
MIJISTXOM 3aCTOCYBaHHS aHAJOTI 3aKOHY.

[TlincymoBytouu Bullie3azHadueHe, MiAKPECTUMO, IO TTPaBUIbHE BU3HAUEHHS KOJIa
MUTaHb, SIKi MiJIATAIOTh 000B'I3KOBOMY 3’SICYBAaHHIO Y XOJIi PO3TJISIAY 3asiBH TIPO
3BEPHEHHS CTATHEHHS, € TIePElyMOBOIO TTPABUJIbHOTO BUPIIIEHHS Cy/aMH TTUTAHHS
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PO 3BEPHEHHSI CTATHEHHST Ha MaiiHO (KOWITK) 0co0u, sika Ma€ 3a00ProBaHiCTh mepe|
OOPIKHUKOM.

Bucnosxu. Otxe, 3BepHEHHsI CTSATHEHHST Ha MailHO Ta (a060) rpoIIOBi KOIITH
inwoi ocobu, ika He € YYAaCHUKOM BIJIOBIZHOIO BUKOHABYOTO IIPOBAIKEHHS, 3a
YMOBU HaJI€KHOTO TIPABOBOTO BPETYJIOBAHHS Ta HAIMPAIIOBaHHS CY/I0BOI MpakK-
TUKHU, MOKE CJYTYBaTH JIEBUM CIIOCOOOM 3aXMCTY IHTEPECIiB CTATYBaya, a TAaKOXK
MIPUIIBU/IITYBATH Ta CITPOILYBATH BUKOHAHHS CYZIOBUX PillleHb. [HCTUTYT 3BepHEHHS
CTATHEHHs Ha MallHO iHIIKMX 0cib He € HOBEJIOK HaIliOHAJHHOIO 3aKOHOTBOPIIS, a
nepeabaveHnil IpoIecyaJbHIUMK KOJEKCaMU iHO3eMHUX JeprKaB, Harpukiaz, Itaii
(Codice di Procedura Civile, Art. 552, 553) [26], Bemukoi bpuranii (Part 72 of
the Civil Procedure Rules) [27], CIIIA (Section 5227 of Civil Practice Law &
Rules) [28].

[ty 0co0y, Ha Maiito Ta (ab0) KOIITH SIKOi 3BEPTAETHCSI CTATHEHHS, BAPTO BijI-
HECTH JI0 3aKOHO/IAaBYOTO IepesiiKy YYaCHUKIB BUKOHABUOT'O ITPOBA/IKEHHS 1 Iepe/l-
6GaunTH, 1[0 BOHA KOPUCTYETHCS yCiMa TpaBaMu Ta 000B’si3kaMul OOPIKHUKA.

Y xoni nocaikeHHs TPOiTIOCTPOBAaHO KOJi3iliHicTh HOPM 4. 10 cT. 56 3akony
Ykpainu «IIpo BukonaBue mpoBaskentsi» ta 4. 5 cr. 336 T'TIK, 440 IIIIK (3mict
SIKUX € 1ICHTUYHUM ) Y YaCTUHI HaKJa/leHHsI apeniTy Ha I'POIIOBI KOIITH, sKi 1epe-
OyBalOTh Ha paxyHKax (BKJajax) uu Ha 30epiranHi y OaHkax, iHIMMX (hiHAHCOBUX
YCTaHOBaxX i HaJIe)KaTh 0CO0i, sika Ma€ 3a60proBaHicTh Hepes GOPKHIKOM. Pe3iomo-
BaHO, 10 y IIbOMY pa3i, KOJi3ig TOBUHHA BUPINIYyBAaTUCSA HA KOPUCTb HOPM TIPOIle-
CyaJbHOTO 3aKOHO/aBcTBA. OKPIM IIbOTO, HAKJIAJIEHHS CYIOM apelnTy Ha KOIITH, 10
MICTSATBCS Ha paXyHKaX oci0, SIKi MaioTh 3a00proBaHicTh mepe GOPKHUKOM, TTOBUHHO
JIOIYCKATUCST BUKJIIOYHO 32 YMOBU JIOBE/ICHHS 3asIBHUKOM, 110 HE HAKJIQJCHHS apeinTy
CIIPOBOKYE peasibHy 3arpo3y HeBUKOHAHHS YW YTPY/JAHEHHS BUKOHAHHS IOTEHIIHHOI
YXBaJIU TIPO 3BEPHEHHS CTATHEHHsI Ha TPOIIOBI KOIITH 0COOH, 110 Ma€e 3a00ProBaHiCcTh
nepes; GOPIKHITKOM.

[Tepesnik mijcTaB /7151 BiIMOBM Y 33/I0BOJIEHHI 3asBU 1IPO 3B€PHEHHS CTSATHEHHS
Ha IPOLIOBI KOWTH 0co0H, sika Ma€ 3a00proBaHicTh Iepe OOPKHUKOM, HEIIOBHUI,
i morpeGye po3MIMPIOBAIbHOrO TiyMadeHHs. JIONYHUM TpoIlecyaIbHUM HACITIIKOM
KOHCTaTallil CyZIoM HeIOBEIEeHOCTI iCHYyBaHHs 3a60ProBaHOCTI BTOPUHHOTO GOPIK-
HUKa repej TepBUHHUM, ab0 ii BiZICYTHOCTI YN HEAKTyasJbHOCTI, € caMe BijiMOBa y
3a/I0BOJIEHHI 3a51BU.

[TpenmeTom foKa3yBaHHS MPU PO3TJISA/L 3asIBU PO 3BEpPHEHHS CTSTHEHHS Ha
IPOIIOBI KOWITH 0COOH, IKa Ma€ 3a00ProBaHicTh mepe; GOPKHUKOM € TaKe:

1) BcTaHOBJIEHHSI HAsIBHOCTI 3a00PTOBAHOCTI BTOPUHHOTO OOPIKHWKA IEPE/]
HEepBUHHUM Ha MiCTaBi CyJ0OBOrO PillleHHs, iIke HabpaJio 3aKOHHOI cuin abo hakTy
6e33ariepedHocTi 3a60ProBaHoOCTI 0c060I0, SIKiii HajleKaTh KOIITH, HA SKi 3asBHUK
IIPOCUTDH 3BEPHYTH CTATHEHHS;

2) 3’acyBaHHs (pakTy HasgsBHOCTI abO BiJCYTHOCTI BMKOHABYOIO JOKYMEHTa, 3a
SIKUM OOPKHWK BUCTYIIAE CTATYBAYEM;

3) BCTaHOBJIEHHST OOCTABUH BUKOHAHHST BUKOHABYOTO JIOKYMEHTA, 32 SIKUM OGOPIK-
HUK BHUCTYIIA€ CTATYBavyeM;
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4) nepeBipKa CTPOKY Ha IIPe/ SIBJIEHHS /10 BUKOHAHHSI BUKOHABUOTO JIOKYMEHTa
PO CTSTHEHHS KOIITIB 3 1HIIOI ocoOM, Ha MaitHo Ta (a00) KOIITH SIKOI 3BEePTAEThCS
CTSATHEHHST HA KOPUCTH OOP;KHUKA 32 CYIOBUM PIllleHHsIM, 110 HaOpasio 3aKOHHOI CUJIN,

5) TepeBipKa CTPOKY MO30BHOI JaBHOCTI JIJISI BiIOBIZIHOT BUMOTH GOPIKHMKA /10
BTOPUHHOTO OOPKHUKA.

Ak 3acBifuye cymoBa mpaKkTUKa CyAy KacalliliHOI iHCTaHIlii, HeJOCKOHAJIICTh
nopmu 1. 30 4. 1 cr. 353 HIIK Ykpainu (1. 28 4. 1 cr. 255 T'TIK Ykpaiuu) He €
TEePENTKOIO0I0 /IS alleJIaIifHOTO TePersily Ta KacalliitHOro OCKap:KeHHS yXBaJu Mpo
BiJIMOBY y 3BEpPHEHHI CTATHEHHS Ha TPOIIOBI KOIITH OCi0, SIKi MAlOTh 3a00PrOBaHICTD
nepest 6opskauKoM. 1le nuTanHs Moke Oy TH BUPIIIIEHO BUKJIIOYHO IIJISIXOM YHECEHHST
3MiH /10 NIpolleCyalbHUX KOJICKCIiB.
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Claiming for recovery of funds and (or) property of others: search for legislative compromise
and review of law enforcement practice

In the light of extremely low level of enforcement of court decisions in Ukraine, the formation of
effective legal instruments of coercive judgment enforcement measures is getting particularly important.
One of the most effective ways to protect the interests of the claimant, which increases the effective-
ness of execution of a court decision of a property nature and expands the possibilities of enforcement
proceedings, is to claim for recovery of money and (or) property of others. This legal institution allows
the enforcement of money and (or) property of another person who is not a party to the enforcement
proceedings, but either holds the property or has a debt to the debtor.

The article describes the issue of legislative uncertainty of the procedural status of another person
whose property and (or) funds are being recovered and formulates ways to resolve it. A number of colli-
sions between the Civil and Commercial Procedural Codes and the Law of Ukraine “On Enforcement Pro-
ceedings” were revealed in terms of legal regulation of the institution of claim for recovery of property of
others, in particular in terms of seizure of funds of a person in debt to the debtor. It is proposed to resolve
the identified collisions in favor of procedural codes. The legal nature of the arrest, which is imposed on
the money of another person in the recovery procedure, is determined. On the example of case law, the
discretionary power of the court in considering claims for recovery of funds of a person who owes money
to the debtor are analyzed, and the incompleteness of the legislative list of grounds for refusal to satisfy
the application for recovery is stated. Attention is drawn to the imperfection of the procedural codes in
terms of regulating the possibility to appeal to Court of Appeal and Court of Cassation judgements issued
as a result of consideration of claims for recovery of funds of a person who has debts to the debtor.
Through the prism of law enforcement practice, the subject of proof in the consideration of applications
Jfor recovery of funds of persons who have debts to the debtor and clarifies the distribution of the burden
of proof in this category of cases.

Keywords: enforcement proceedings; claim for recovery; arrest; claim for recovery of property
and (or) funds of another person; claim for recovery of the funds of a person who has a debt to the

debtor.
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MPABOBA INMPUPOAA ®IAYUIAPHOTO OBOB’A3KY
B LUUBIABHOMY I1PABI YKPAIHU

Pisnomanimuicmv @idyuiapnux npasosionocun y uueiivHoMy npasi Ykpainu eumazae 0ociioNcens
ix okpemux eremenmis, 30kpema, Qioyyiapnozo 0606’a3ky. Memoro uiei cmammi € 3’scysanms. nNPagoeoi
npupoou 0CManHvb020 3a0Nsk YHUKHEHHS 1OPUOUUHOT HEBUSHAYEHOC, KA NPU3600Umsb 00 SUHUKHEHHS.
CKAAOHOWI8 Y NPaABo3acmoCysanii ma neeghekmusnozo npagogozo 3axXuUcmy NOPYWEHUx npas ocodu uepes
HEBUKOHANHS 00 HEHANeHCHE BUKOHAHHS U000 Hel maKozo 0606 s3Ky.

IIpoananrizoeano maxi nowsmms, sx <fides», «fiducia», yusinonuii 0606’a30x. Yemanosieno, w0
nepwi Yy puUMCbKOMY Npasi Mauu OeKilbKa 3HaueHvb, 00HAK 20J06He — e 006IPa YUACHUKIE YUBLIbHUX
npagosionocun 00un 0o 00Ho20. /lpyeze 1HeobXiOHO POyMImu K HALEHCHY NOBEOIHKY CYO €KMA YUBLILHUX
6i0HOCUN, 3MICTL MA MOOCNL SKOL USHAYEHT BUMOZAMU HOPMU NPABA, 3AN0GIMOM, A0 YNOBHOBANCCHUX
NPAGOUUHOM YU THULUM TOPUOUMHUM Pakmom oci6.

3’sicosano, wo Gidyuiapruii 0606’30k — ue narexcna nosedinka cyd exkma 008IPUUX NPABOGIOHOCUI,
wWo 06YMOoBLeHA YKIAOCHHAM OesaKux 002080pi6 (Hanpuxaad, 0opyuenms, Yynpasiinus MAHom, Cniib-
1ot disinocmi, Hadanis ad6oKAMCoKUX NOCAY2 Ma in.) ado Hacmaumuam 0puouunux gakmis (00panms
opzany abo ocobu 1puduunoi ocobu, axuil (aKa) Mae npaso sucmynamu 6io i imeni, 6Cmanoiens oniKu
abo niknyeanns, cmepmo Qisuunoi ocobu ma in.).

Kmouosi cioBa: dinyuis; dixyuiapauii 060B’130K; 10Bipa; MPaBOBiIHOCHHI; IPABOBaA MPUPOJIA.

Ypazoea A. A., xangumaT 0PUINIECKUX HAYK, aCCUCTEHT Kadeapsl rpaxaanckoro mpasa Ne 1,
HammonanpHelil 1opundeckuii yHUBEPCUTET nMeHN fIpociaBa Myzaporo, YkpanHa, . XapbKOB.
e-mail: annaurazova@ukr.net ; ORCID 0000-0003-3588-518X

IIpaBoBas npuposaa puaynuapHoii 0653aHHOCTH B IPAKIAHCKOM IpaBe YKPauHbI

Pasnoobpasue Quoyyuapnvix npasoommowenuti 6 zpajcoanckom npage Ykpaunvl mpebyem uccie-
dosanust ux omOeILHbIX INEMENmos, ¢ vacmuocmu, Quoyuuapnoi obasannocmu. Llenvio dannotl cmamvu
S6NAEMCS BbISICHEHUE NOCAEOHEl 80 U3beNcanue 10PUOUUECKOLl HEONPeOeIeHHOCTL, KOMOPAs NPUsooUm K 603-
HUKHOBEHUIO CLONCHOCTELL 8 NPABONPUMEHEHUU U HEIPPEKMUBHOT NPABOGOL 3AUUME HAPYULEHHDIX NPAG U
BCIEOCEUL HEBVINOHEHUS. UL HEHAOIEHCAUE20 BbINOHEHUSL MO OMHOWEHUIO K HeMY MAaKoll 00s3aAHHOCTIL.

Ananuzupyromes maxue nonsmus, kax <fides», «fiducias, o6ssammocmo 6 gpaxcoanckom npase. Yema-
HOBIIEHO, UMO NEPBble 8 PUMCKOM NPABE UMEIUL HECKOIKO 3HAYEHUT, 00HAKO 21a6H0e — MO dosepue yuacm-
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HUKOB 2pajcoanckux npasoomuouenutl opye ¥ opyzy. Bmopoe 1eo6xo0umo nonumams xax waoieicauwjee
nogedenue cyboeKma paicOaHCKUX OMHOUEHUIL, COOEPICANUE U MOOELb KOMOPOZO ONpeoenervl mpebosanu -
AMU HOPMDL NPABA, 3ABCULANUCM, UL YNOTHOMOUCHHBIX COIKOU UNU UHBIM T0PUOUMECKUMU (AKMAMU JUY,

Bousicneno, umo guoyyuapnas obssamnocms — amo uaodiexcauee nogedenue cybvexma 0osepu-
MeNbHBIY NPABOOMHOWEH UL, 00YCIOBIEHHOE 3AKTIOUEHUCM HEKOMOPbIX 002080p06 (Hanpumep, nopyue-
HUSL, YNPAGIEHUS UMYUWECTNEOM, COBMECTHOU 0esmenvHOCmL, NPedocmasienus A06OKAMCKUX YCay2 U
m.0.) unu Hacmynienuem 0PUOUUecKux Qaxmos (nanpumep, usbpanue opzana i JUya 0PUOULEcKozo
Juya, Komopwiti (Komopoe) enpase GoiCMynamo Om ee UMeHU, YCMAHOBAEeHUe ONeKU UL NONEeUUTNeNb-
cmea, cmMepmy PUUUECKo20 JUYa U 0p.).

Kimouessie caoBa: buyiust; Gumyiuapias 06sa3aHHOCTD; 10BEpUe; TPABOOTHONIEHHUS; TIPABOBAsI
IPUPOJIA.

ITocmanoexa npodaemu. Y 1uBiIbHOMY IPaBi iICHYIOTH Pi3HI BHAW ITPABOBII-
HoCuH, cepesl AKUX (iayiiapni. Ix ocobauBicTIo € Te, 10 BOHM 3acHOBaHi Ha J0Bipi
YYACHUKIB OJIUH JI0 OIHOTO. K 1 BCi WBLJIBHI MPaBOBiTHOCUHY, (ilyTliapHi MAIOTh
ciii amicr. Ile igymiapi mpasa Ta 000B’s13kM ix yyacHuKiB. OctaHHi OyIyTh TIpe-
METOM JIOCJI[KEHHS I[i€l CTaTTi, OCKLIbKU HAOYJIM IMHPOKOTO PO3IMOBCIOIKEHHS B
6araThOX IHCTUTYTaX IUBIILHOTO MMpaBa YKPaiHU Ta B CYIOBiil IPAKTHILL.

Ananiz ocmannix docaidxcenv i nyoaikayii. AHamiz cydacHUX BiTUM3HSHUX
[UBUIICTUYHUX TIPAIlb CBIIYUTH TIPO Te, MO TeMa (igayIiapHOTo 060B’SI3KY MOPY-
IyBaJjiacsl HeOJHOPA30BO, 30KPeMa, Y JOCJi/PKEHHX, OB I3aHnX i3 (igyIiapHuMu
MIPaBOBIIHOCUHAMU, IPUTATHEHHSIM JI0 ITUBIJIBHO-TIPABOBOI BiINIOBIIAIbHOCTI TTOCA-
NOBUX 0Ci0 IOPUANYHUX OCi0, TTEPEBUIIEHHSIM TOBHOBAKEHD TPEACTABHIUKOM IIijl
yac BYMHEHHS NTPABOYMHY, 3 BUBUEHHSIM IIMBIJIBHO-TTPABOBOI KATETOPil BiIMOBU Bijl
cy0’€KTMBHUX NUBITHHUX MpaB Ta iH. Mixk TuM mpaBoBa mpupoaa GiayiiapHoro
000B’s13Ky He OyJia HaJIeKHO TpoaHali30BaHa YKPAiHCHKUMU IIMBLIICTaMU.

Y1im, GiIbIIly M MEHINY yBary aHajisy HMUTaHb, MMOB’si3aHUX 3 (DigyliapHUM
000B’sI3KOM, TIPU/ILJISIIA TaKi BITYM3HSIHI Ta 3apyOiskHi BUeHi i mpakTuky, sik P. A. Maii-
nmauuk (R. A. Maidanik) [1], O. P. Ki6euxo (O. R. Kibenko) [2], A. K. Bucholtz,
A. B. Carroll [3], P. D. Finn [4], A. Dignam, J. Lowry [5] Ta iH.

Memoro cmammi € 3’sicyBanHsT TPABOBOI TPUPOH (higyIiiapHOro 060B’SI3KY, 110
JIO3BOJIUTh YHUKHYTH IOPUIMYHOI HEBU3HAYEHOCTI, SIKA TPU3BOJUTD 10 BUHUKHEHHS
CKJIQJTHOIIIIB Y TIPABO3aCTOCYBaHHI i K HACJII0K, Hee(heKTUBHOTO MTPABOBOTO 3aXHUCTY
HOPYIIEHUX MpaB 0cOOM Yepe3 HEBUKOHAHHS ab0 HEHaJesKHe BUKOHAHHS MO0 Hel
TaKoro 00OB’sI3KY.

Buxnad ocnoenozo mamepiany. 3’sicyBaHHsI CYTHOCTI MOHATTS «imymiapHnii
000B’130K» BUMAarae mepeiycimM posriisily TakuX HoHATh, Sk «fides», «fiducia».

Cupasi, popMyBaHHs OLIBIIOCTI OCHOBOIIOJIOKHUX IIOHATH 1 KATErOpiil 1UBijIb-
HOTO IpaBa, 30KpeMa, J00POCOBICHICTh, Y€CHICTh, CIIPABEAJINBICTD, TiAHICTD, Oepe
CBiif OYATOK 3 pUMCBHKOro npasa. OcTaHHE X PO3BUBAJIOCH HA OCHOBI MOPAJbHUX
IIHHOCTEH, SKi /1 PUMCBKOTO CYCHJIbCTBA MaJu BeJWKe 3HAUeHHs. Tak, y Jiite-
paTypi 3a3HAYAETHCS, NIO CaMe B JJABHbOPUMCBKIN TyXOBHIN Tpajuilii BUHUKJIN Ta
KYJBTUBYBAJUCS TaKi KaTeTOPii, K BipHICTh CBOIM CiM'1 Ta POY, IePKaBi, IOTOBOPY.
I1i kareropii cTOsiIM Ha TaKMX CTOBIIAX, SK 0COOMCTa CKPOMHICTB, IoBara JAiTeil /10
6aTbKiB, MKIyBaHHS OATHKIB TIPO IiTEH, MOKHOBJIAINB TIPO TTiJIETJINX, OIIA/JIUBICTD,
coBicTh i copoMm [6, c. 133].
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ILe x cTocyeTbes 1 Takoi MopasibHOI KaTeropil, sk fides, mo osHavae Bipy, qopy-
ueHHs1, 10Bipy [7, c. 53]. TloctynoBo BoHa movana HabyBaTH i IOPUANYHOTO CEHCY,
OCKIJIBKH Bipa caMoMy co0Oi Ta CBOEMY YECHOMY CJIOBY OyJiM 3acajaMiu IMBLIBHUX
npasoBigHocun. Tak, E. @pankens (E. Fraenkel), sskuii mocikyBaB 1aBHbOpUM-
CBbKi TEKCTH, TIPUCBsTYEH] MOHSTTIO fides, IPUIIIOB 10 BUCHOBKY, 1110 B JiiTepaTypi
peciy6JIiKaHChKOTO TIEPioy Iie MOHSTTS Ha0yBa€ iCTMHHOTO i HaWOiIbII TOYHOTO
3HAYEHHSI, sTKe 3aKPIIMJIOCS 32 HUM Ha BCi 4acu: TapaHTisi, OPyKa, OOilsiHKa, Ha/ili-
HIiCTh, BipHICTb, BIpOTifHICTb, AOCTOBIpHicTh. TOOTO rapaHTii y IHUPOKOMY CEHCI
I[bOT'O CJIOBa, OYb-TO /Iish UM OOIIHKA YK MEeBHI IPaBOBI BiAHOCHHU Mix ocobamu
[8, c. 187].

Kpim Toro, B siTeparypi Harosomyerhest, mo 3a gomomoroio fides mosuagaernest
AKicTh (0COOMCTOCTI) TOTO, KOMY JOBIPSAIOTH ab0, TOUHIIIE Ka)KydH, — XapakTep Horo
CTaBJICHHS /IO TOTO — IHINOTO, SIKHW MOMY MPOTUCTOITh, OJTHAK HE TICUXIuHA /IisJib-
HICTh 1 He HacTpil poBiputens [8, c¢. 188].

Orxe, mousTTs «fides» y OpUANYHIN MJIOMKHI MOXKHA PO3YMITH Y JBOX 3Ha-
yeHHsX. BifmoBiaHo, y mepiomMy — 1e mpaBoMipHa Jist abo ctaH, TOOTO rapaHTii, sKi
HaJIal0Th 0CO01 BIIEBHEHOCTI Y OPSHOCTI iHIIOT CTOPOHM. Y IPYTOMY — 1€ XapaKTep
CTaBJIEHHS OJTHIET 0cOOU JI0 THIOI, sTKe BUHUKAE BHACJIIOK HACTAHHS MEBHUX IOPU-
IuaHUX (HakTiB (HATPUKIA, YKIAJAEHHS IeIKUX OTOBOPIB, YCTAHOBJIEHHS OTIKU
abo TiKJTyBaHHS Ta iH.).

Y cyuacHiit nuBimicTuri icHye mpaBoBuil nmpuHIMn «uberrima fidess, mo o3ua-
yae HaiilBHILYy J0Bipy ab0 J06pPOCOBiCHICTb CTOPiH Y j0TOBOpi cTpaxyBanus. Voro
CYTb TIOJIATAE B TOMY, IO BCi CTOPOHU JOTOBOPY MOBUHHI YKJIaAaTH HOTO 10OpOCO-
BiCHO, HA/Iaf0u¥M OJINH OJIHOMY TIOBHY iH(opMallifo mpo Bci cyTTeBi daktu. Tak, y
cTpaxyBaJbHMKA € MePeAJIOroBipHIii 060B’A30K y HaJlaHHI CTPAXOBUKY J0CTOBIPHUX
Bijtomocreii po 00’exTH crpaxyBaHHs i dakrtopu pusuky [9]. BogHouac crpaxo-
BUK IOBUHEH IIePEeKOHATHC, 10 MOTeHLIMNHWIT A0TOBIp BiAmosizae morpebaM Ta
BUTOJIaM cTpaxyBagbHuKa. OTKe, BUAAETDCS, 110 3a3HAYCHUI TPUHIAI BioOpakae
nepuii maxia posyminHs mousTrs «fides», 10610 € MpaBoMipHOIO Ji€t0 (HamaHHS
JIOCTOBIPHMX BiZIOMOCTEI ), BHACIIOK BUNHEHHS KO 1HIIIA CTOPOHA JIOTOBOPY MOKe
JIOCTOBIPHO OL[IHUTU BCi PU3UKU JIOTOBOPY CTPaxyBaHHS.

Irme nonstrs «fiducia» Takox Gepe cBill MOYaTOK 3 PUMCHKOrO mpasa. Tak,
Taii (Gai) Buokpemstioe aBa Buay ¢inyiiitnoi yroau: 3 gpyrom — fiducia cum amico
Ta 3 Kpeauropom — fiducia cum creditore (contracta). Y neprmomy Bumnagky fiducia
odopmIIoBaa JOTOBOPH MOKJIAXKi, TTO3UKHU, OPYUEHHS, Y APYTOMYy — CJIyTyBasa
BCTAHOBJIEHHIO peasibHOI rapaHTii 30608’s3anHs. 1{g GyHKioHaabHa AudepeHii-
aIfisi BTOPMHHA, OCKIJIbKU CTPYKTypa JOTOBOPY y BCiX Bumaakax oxHakoBa. Ocoba
(imymiapii, fiduciarius), stka oTpuMasa pid, cTa€ CBOEPIAHUM JOBIPYNM BIACHIKOM
i 3000B’13y€ThCS TIPK TIEBHUX yMOBaX MOBEPHYTH pid Kpeautopy (dimymianty,
fiducians) [10, c. 562]. CriouaTky 000B’s130K imyiiapist (moBepHeHHs pedi) 3a0e3-
HeyyBaBCsl TIIBKU YECHICTIO, BIPHICTIO CBOEMY CJIOBY KPEIMTOPA, 3 OAHOrO GOKY, i
NoBipoIo 10 HBOTO Gop:kHMKa — 3 inmmoro (fides) [11, ¢. 245]. To6To Taki BigHOCHHM
IPYHTYBAJIUCS TiJTbKUA HA 4eCHOCTI 1 1oBipi cTopin. [liznime dixyiianT, skuii BAKOHAB
JIOTOBIp, MaB TIPaBO MPeI SBUTH CIelliabHmii o308 (actio fiduciae) mportu dimyiia-
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pist, SIKIIO OCTaHHiN BCylepey yrofii BiIMOBJISIBCS 1TOBepHYTH piu. Lleil mo3oB — oauH
3 HallaBHIIIMX 1M030BiB 106poi cosicti (bonae fidei). CraHoBwuie cyti TyT BisibHille,
60 BKe B IHTEHINi WOMY IPOMOHYETHCS BUPIIIUTU CIIPaBy 10 A0GPIiil coBicTi — ex
fide bona [11, c. 246].

Takuwm yrHOM, M1i/1 TOHATTSIM <«fiducias B puMcbKOMy TIpaBi HEOOXITHO PO3YMITH,
O-TIEPIIIE, IIMBLILHO-TTPABOBI JOTOBOPH, siKi 6a3yBasIiCst Ha JIOBIPi OIHIET CTOPOHM JI0
iHmoi (yroau 3 apyrom). /lo HUX HasieKaTh: JOTOBIpP MOKJIaXKi (306epiraHHs), MO3UKH,
nopyuentst. [To-gpyre, 10TOBIp, SIKUM 3a0e31€4yBasIOCh BUKOHAHHS 3000B’s13aHHST
y (opmi 3akiamy, ockiabku fiducia cayrysaia peajbHOIO rapaHTieio 3abe3nedeHHst
BUKOHAHHS 3000B’s13aHHs. [HKOIM B JliTepaTypi CyTHICTD (PigyLii pOSKPUBAETHCS K
crapogaBHs GopMa 3akJaay, TOOYJI0BaHOTO Ha IOBipi, KOJU 3aKjIaJeHa piu BBaxKa-
Jach BacHicTio kpeautopa [12, c. 230]. To6To MoskauBe i Tpere 3HAYEHHST DiAyILil
SIK CTapoJIaBHBOI (hOpMU 3aKJiay, MoOYI0BAHOI Ha OBIpi.

[TizcymoBytoun, MOKHA 3a3HAYMTH, 1110 MOHATTS «fides», «fiducia» € mopasb-
HUMU KaTeTOPisiMU, SIKi 3rojloM HabyJiu it iopuandHoro cexcy. He3Baxkaioun Ha Gara-
TOTPAHHICTh AHATI30BAHUX MOHSTH, iX TOJIOBHOIO 03HAKOIO, sIKa HA0yJ1a MO PEHH
1 B cCydyacHOMY IUBLIBHOMY IIPaBi, € ZIOBipa YYaCHUKIB IIUBITbHUX TTPABOBITHOCUH
OJIMH /IO OJTHOTO.

3’sicyBaHHS CYTHOCTI BUIIE3a3HAUEHUX MOHSTD JIA€ MOKJIUBICTh CTBEP/KYBATH,
1o Gixyriapauii 060B’130K — 11e JOBipumii 000B’130Kk a60 06OB’SI30K, 1110 3aCHOBAHUI
Ha JOBIpI.

3arajioMm IOPUANYHUI 000B’SI30K TPAAUIINHO B IOPUCIPYAEHINT PO3YMIEThCS
SIK BUJL 1 Mipa HaJIesKHOI TMOBEIiHKN cy0’'eKTa mpasa. Y IMBLIICTHII HEMA€E €AMHOTO
MiZIXOAY Z0 BU3HAYEHHS IMBiJIbHOTO 000B’s3KYy. Tak, OfHI BUEHI BBajKaloTh, IO
e 00’eKTUBHA HeOOXiIHA TIOBE/iHKA, sIKa OTpUMaJia TIPaBoOBY perjaMenrartio [13,
c. 619-620; 14, c. 20]. Inuri — Buz i Mipa HaJesKHOI Ta HEOOXIAHOI IMOBEAIHKH, IO
00yMOBJI€HA 3aKOHHUMK BUMOIaM# YIIPAaBOMOUEHOI 0COOM, BUKOHAHHS SIKOI IIi/I/Irae
y TOPSIKY, CociO Ta Mekax, BUSHaYeHUX PABOBOI HOPMOIO Ta/abo JT0TOBOPOM
(OMHOCTOPOHHIM MTPABOYMHOM ) YU iHIITUM PETYJISITOPOM, 1 3a0€3MeUyeThCsT 3acobaMu
pUMYyCy Ta 3aoxodents [15, ¢. 5—6].

OTke, IMBLIbHIIT 000B’SI30K € PI3HOBUIOM IOPUANYHOTO 3 TIPUTAMAHHUMU HOMY
0COGJIMBOCTSIMU TATTy3€BOTO XapaKTepy.

Y cynoBiii MpaKTHIli UBLIBHIIT 000B’I30K BUSHAYAETHCS SIK BUMOTa Bijl cy6’€KTa
IUBIJIBHOTO IpaBa HMeBHMX Aill (a00 HEBUKOHAHHS [ill), 3abe3ledeHa MOMKIUBICTIO
MPABOBOTO CMIOHYKAHHST [I0 HAJIEKHOT TIOBEIIHKI. 3MICT IUBIJIBHOTO 06OB’I3KY CTa-
HOBJISATH TaKi BUMOTH: MOBeAiHKa 3000B’s13aH0T 0cOOM BU3HAUYEHA BUMOTaMU HOPMU
npaBa ab0 YIOBHOBaKEHUX OCi0; y pa3i HEBUKOHAHHSI MUBITbHOTO 000B’s13Ky 3a6e3-
MEYYETHCST BUMOTOIO (PIllleHHsIM) Cy/ly BUKOHATH Tieit 060B’s130k [16].

Takum unnom, KI'C BC nuBiibHIIT 060B’I30K BU3HAYAE KPi3h MPU3MY HOHSITTS
«BUMOTra». Bumora B IUBIIbHOMY MPaBi PO3TJISIAAETHCS 3 ABOX OOKIB, MO-Iepiie,
SK IIPAaBO BUMOTHU KpeauTopa (cy6’€KTHUBHE IMBijIbHE MPaBO) i CKJIajoBa 3MICTy
3000B’sI3a/IbHIX MTPABOBIIHOCUH Ta, TIO-APYTe, IK 00’€KT nuBiibHUX 1pas [17, ¢. 22].
Bouesuib, Mastacst Ha yBasi BUMOra SIK TIPaBO KPeUTOPA BUMAraTu Bijl 3000B’s13aHO1
ocobu (bopkHUKA) 3MificHeHHsT a00 YTPUMaHHS BiJ 3[AilicHeHHs 1TeBHOI il (miit).
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Braxkaemo Takuii miaxia npuitnatauM. OHAK, BPaXOBYIOUM Te, IO ITUBiJIbHI
ITPaBOBIJTHOCUHY PiI3HOMAaHITHi, IIOCTA€ MUTAHHS: YU MOXKHA BBa)KaTH 3alPOTIOHOBAHE
BU3HAYEHHSI 0OOB’I3KY YHIBepCalIbHUM?

DBescymHuiBHO, y 3000B’3aIbHUX MTPABOBIIHOCUHAX, /1€ KOKHUI YYaCHUK /ST
3MIIICHEHHST CBOTO IMpaBa yIpaBHEHU BUMAaratu y 3000B’s13aHOT 0cOOM BUKOHAHHSI
ii 000B’s13Ky (BUMHUTH J[if0 aO0 yTPUMATHCS BiJl Il BUNHEHHS ), 000B’sI30K HEOOXiTHO
PO3YMITH KPi3b IPU3MY MOHATTS «BUMOra». OCKilibKi 3000B’s13aHHST B ITUBIILHOMY
MpaBi MOMAIIAIOTHCS Ha JIOTOBIPHI Ta HENOTOBIPHI, Bi[MOBIIHO, BUMOTA YIIPaBHEHOI
0co0M TPYHTYETHCS Ha MOJIOKEHHSX JI0TOBOPY ab0 3aKOHY.

VY pedoBHX IPABOBIAHOCKHAX, A€ 0c00a, HAIPUKJIAJ, BJACHUK, MA€ IIPABO CaMO-
CTIAHO BOJIOJITH, KOPUCTYBATUCH Ta PO3IOPSIKATUCH MATHOM, a 000B’A30K IHIINX
(HeBU3HAYEHOTO KoJia 0cib) — He 3aBaskaTu iil y 3[iliCHeHH] ii
6e3TocepesIHbO HE € BUMOTOIO BJIACHWKA, OJIHAK BUTLINBAE 3 aHamidy rir. 23 ITK.
OTske, Taka BUMOTAa BU3HAYAETHCSI HOPMaMU TIPaBa, a TOMY IUBIIbHUI 000B’SI30K
y 3a3HaueHMX IPABOBIHOCHMHAX TeXX MOKHA PO3YMITH uyepe3 MOHSATTS] «BUMOTa».

[H1Mit mpukIaz — KoprnopaTUBHI MPABOBIAHOCUHU, 1110 BUHUKAIOTh, 3MIHIOIOThCS
Ta MPUIUHSIOTHCS 111010 KOPIIOpaTUBHUX MpaB. I1ijl ocTaHHIMU PpO3yMiIOThCS TIpaBa
0coOu, YacTKa K01 BU3HAYAETHCS Y CTaTYTHOMY KariTasi (MaiiHi) rocrnomapchbKoi
opranizaliii, o BKJIIOYAIOTh MPAaBOMOYHOCTI Ha y4acThb I[i€l ocoOu B yrpaBiHHI
rOCITOJIAPCHKOI0 OPraHi3aIli€o, OTPUMaHHS MEBHOI YacTKU MpUOYTKY (AMBiIEHIIB)
JIAHO1 OpraHi3allii Ta aKTWBIB y pa3i JIiKBizlallil OCTAaHHBOI BiJIMOBIJIHO /10 3aKOHY, &
TaKOX IHIN TPABOMOYHOCTI, mependavyeHi 3aKOHOM Ta CTATYTHUMU JTOKYMEHTaMU
(4. 1 ct. 167 T'K). CB0O1 TpaBOMOUYHOCTI yYaCHUK 3/[IHCHIOE 324 JIOTIOMOTOIO peasizarliii
IIpaB Ta Ipe/ sIBJeHHS BUMOT JI0 TOBapUCTBA, BU3HAYEHUX y 3aKOHAX (HAIpUKJIAZ,
YYaCHUKH, 1[0 BOJIOIIOTH He MEHIIT K /lecsiTbMa Bi/ICOTKAMU TOJIOCIB, MOKYTh BUMa-
raT CKJIMKaHHs 3arajbHux 360piB (4. 4 ct. 98 I[K); yuacHHUK MOBHOTO TOBapuCTBa
Ma€ IpaBo y pasi, aKIIo ioro Aii He Oy/M cXBaJeHi IHNIMMU yY4aCHUKAMU, BUMaraTu
BiJl TOBApUCTBA BiIIKOyBaHH 3/ificHEHUX HUM BUTpaT... (4. 2 cT. 122 11K); BKNaa-
HUK KOMaHIUTHOTO TOBAPUCTBA MA€ MPABO BUMATaTH MEPITOYEPTOBOTO TIOBEPHEHHS
BRJIJLy y pasi gikBigaiii Topapuctsa (1. 4 4. 2 ct. 137 IIK) Ta in.). OTxe, B KOPTO-
PaTUBHUX TPABOBIIHOCHHAX IMBIILHIIT 000B’SI30K MOJKHA PO3YMITH SIK 00YMOBJIEHY
3aKOHOM BHMMOTI'Y y4aCHUKA BiJl IOPUAMYHOI 0COOM TIEBHUX JIill.

Y digyuiapaux (ZoBipuyMXx) IpaBOBiAHOCKHAX 000B’SI30K MOXKe BUHUKATH Ha
mizcTaBi goroBopy abo 3akony. Tak, 000B’SI30K MOBIPEHOI0 BUMHUTH Bij iMeHi Ta 3a
PaxyHOK JIPYTroi CTOPOHM TeBHI IOPUANYHI /il Ma€ poroBipuuit xapaktep. Hatomictsh
000B’s130K oprany ab6o 0co0u I0PUAMYHOI 0cOOH, 1[0 BUCTYIIAE Biz il iMeHi, IiaTu B
iHTepecax POPUANYHOI 0cOOU, TOOPOCOBICHO i PO3YMHO i He TIEPEBUIYBATH CBOIX
MMOBHOBa)KeHb, MICTUTHCS ¥ 3aKoHi (4. 3 c1. 92 IIK).

TakuM yMHOM, MOXKHA IIPUITH /IO BUCHOBKY, 110 JIJIS PO3IVISIHYTUX BU/IIB IIUBIJIb-
HUX TPABOBITHOCUH PO3YMiHHS 000B’SI3KY SIK BUMOTH € yHiBepcaJbHUM. [Ipu 1iboMy
TaKa BUMOTa MOKe BUCYBATHCST YIIOBHOBAKEHOIO0 0CO60I0 a00 3aKOHOM.

SIKIO 7K PO3IJIsiIaTH CIAKOBI MPaBOBIIHOCUHU, HEOOXIHO 3a3HAYUTH, IO
000B’I3KM CIAJIKOEMITIB MAIOTh Pi3HY MPABOBY TIPUPOJLY, 30KPeMa, 000B’SI3KH, 1110 BIHI-
KaloTh i3 3aMOBITY (HAIPUKJIAI, BUKOHAHHS 3aT0BilabHOTO Bijkasy cT.cT. 1237, 1238
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IIK, mokafeHts Ha CIIaJKOEMIIS 0OOB SI3KiB BUMHEHHS IIEBHUX [[iif, CIIPSIMOBAHUX Ha
JIOCSITHEHHST CYCIJIbHO KopucHOi MeTH 4. 2 ¢T. 1240 1K Ta in.), moroBopy (yrpasJiHHs
CIAJIKOBUM MaiiHOM Ta #oro oxoposa ct.ct. 1284, 1285 11K Ta in.), 3akony (oriata
mocJTyT BUKOHaBIg 3armoBity ct. 1291 11K, BimmkoayBaHHS BUTpAT HA yTPUMaHHS,
JIOTJISIT, JIIKYBAaHHS Ta 1MOXoBaHH: criafikogasiig c1. 1232 TIK Ta iH.), mpaBoHacTy1-
HUIITBA CIAJIKOEMILIB (3a/10BoJieHHS BUMOT KpeauTopiB cT. 1282 IIK). ¥ 3B’s3Ky 3
[IUM y4eHi HaroJIoMIytoTh, IO y JAesSKuX 0OOB’sI3KiB, 110 BUHUKAIOTH i3 3alOBITY, a
came: JIOTpUMATH oOaKaHHs 3alloBigaya mpo Micie Ta (hopMy 3AiHICHEHHST PUTYaILy
[IOXOBAHHSI, PO3MOPSAIKEHHSI HOr0 OCOOMCTUMM TallepaMu, 3/1iCHEHHsI IEBHUX JIii,
CTIPSMOBAHUX HA JTOCSATHEHHSI CYCITIJTIHBHO KOPUCHOI METH, CTBOPEHHS YCTAHOBH i3 3a3Ha-
YEeHHSIM METH 1i JisSTbHOCTI, BiICYTHS yIIOBHOBasKeHa 0co0a, sika Ma€ mpaBo BUMOrH [ 18,
c. 69]. Otxe, TakuM 0OOB’sI3KaM He KOPECTIOH/IYE TIPAaBO KOHKPETHO BU3HAYEHOI 0COOM.

Yce HaBejeHe BUINE CBIAYUTH, 10 Y OIIBIIOCTI MUBITBHUX TPABOBIIHOCHH
0060B’sI30K € BUMOTOI0, BU3HAYEHOIO 3aKOHOM 200 YIIOBHOBa)keHUME ocobamu. OHak
y CITaJIKOBMX MPABOBIIHOCHHAX € TaKi 0OOB'SIBKM CIIAJIKOEMIIIB, SIKi HE MOKHA TJIy-
MAYUTH KPi3b MPU3MY TOHATTS «BUMOTa». TakUM 4MHOM, BU3HAUEHHS I[MBLIBHOTO
000B’sI3Ky 3a JIOMIOMOTOIO TIOHSTTSI BUMOTH He € yHiBepcaabHUM. Bumaerbest qoped-
HUM BUKOPHCTOBYBATH TPAAMIIHHWIA Mi/Xi, 3TiHO 3 AKUM i1 060B’SI3KOM HEO06-
XiJIHO PO3YMITH HAJIEKHY MOBEAIHKY 0coOu. Take BU3HAUEHHS ITPUTAMaHHE /st BCiX
IIUBITbHUX TTPABOBITHOCHH.

3aiuIst KpaIoro po3yMiHHSI CyTHOCTI IIMBLIBHOTO 0OOB’SI3KY BBasKaEMO 3a HEOO-
XijlHe 3a3HAUYUTH MOTO XapaKTepHI O3HAKU:

— HaJIesKHA TIOBeliHKa Cy0’eKTa IUBIJIBHUX ITPaBOBIIHOCHH;

— Taka IOBe/liHKA BU3HAYEHA BUMOTaMH HOPMH IIPaBa, 3amoBiToM abo yHOBHO-
BaKEHUX MPABOYMHOM UM iHIIUM IOPUANIHAM (PaKTOM OCib;

— YiTKO BU3HAYEHUI 3MIiCT Ta MOJIeJIb MMOBEIIHKU 3000B’sg3aH0ro cyt’ekra. Tak,
BignosigHo 10 4. 2 cr. 14 IIK ocoba He Moke OyTU IPUMYIIEHA A0 [iil, BUNHEHHS
SIKUX He € 000B’SI3KOBUM JIJIsI HEl;

— MOJKJIMBICTDH TIPABOBOTO CIIOHYKAHHS /[0 HAJIEKHOI MOBEIHKU 32 JOTTOMOTOI0
3ac00iB 3a0XOUEHHS Ta BiAIOBIIAIBHOCTI;

— 3BiUIIbHEHHSI 3000B’s13aHOT 0COOM Bijl HaJIeKHOI TOBEAIHKK Y BUIIAIKAX, yCTa-
HOBJIEHUX JIOTOBOPOM ab0 aKTaMU IMBIJIBHOTO 3aKOHO/IABCTBA.

VBaskaeMo, 1110 MPaBoOBY NPUPOAY DiAyIiapHOro 060B’I3Ky MOKHA 3'siICyBaTH Ha
mijcraBi aHasi3y BUIe3asHaueHUX NOHATH. [le HaexHa moBeniHKa cy0’exTa M0Bip-
KX [PABOBIIHOCHH, 1O 0OYMOBJIEHA YKJIQJCHHIM AESKUX JTOTOBOPIB (HAIIPUKJIAL,
MIOpYYEHHS, YIIPaBJiHHI MallHOM, CHIJTBbHOI AiSIBHOCTI, HAJaHHS aJBOKATChKUX
HOCJIYT Ta iH.), ab0 HacTaHHAM POpUANYHUX (hakTiB (0OpaHHS opraHy abGo ocobu
omiku abo TiKJyBaHHs, cMepTh (GisnvaHOi 0cobu Ta iH.).

Bucnoexu. TakuM 4MHOM, BU3HAYEHHS MPaBOBOi mpupoan ¢ifyiiapHOro
000B’SI3KY € BaKJIMBUM SIK JIJISI [IPABO3aCTOCYBAHHSI, TaK i IUBITICTUYHOI JOKTPIHH.
Cohoroziti icHy€e 4YMMaJio MpaBOBUX KOHCTPYKIIil, B OCHOBI SIKUX JieXKaTh JI0BipYi Biji-
HOCUHM, SIKi B CBOIO 4epry OOYMOBJIOIOTh BUHUKHEHHS Y X yYaCHUKIB (ifymiapHux
000B’s13KiB. 3aj1/1s1 3’ICyBaHHs IPABOBOI IpUPoAH (BiLyIiapHOro 060B’I3Ky GYJI0 IPO-
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aHaIi30BaHo Taki MoHATTd, 9K «fides», «fiducia», nuBinbHUI 060B’430K. YCTaHOBIIEHO,
IO TIepIili y PUMChKOMY TIpaBi MaJu JieKiJbKa 3Ha4eHb, OJlHAK TOJIOBHE — IIe I0oBipa
YUYACHUKIB [[UBIIbHIX PABOBIIHOCHH OIUH JI0 OAHOTO. J[pyre HEOOXiTHO PO3yMiTh
SK HaJIeKHY ITOBEIIHKY Cy0’€KTa IUBLIBHUX BiJHOCHH, 3MIiCT Ta MOJIe/Ib SIKOI BU3HA-
YeHi BUMOTaMU HOPMHU TIPaBa, 3aIlI0BITOM 200 YIIOBHOBAKEHUX TTPABOYMHOM YU IHIITNM
opuarnuanM paxtoMm oci6. DigyiiapHuil 0608 I30K BUHUKAE Y cy0’e€KTa A0BIpYMX
IPaBOBiHOCUH Ha IIIJICTaBi Z0roBOPYy abo IOPUAUYHOIO (HAKTY.
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The legal nature of fiduciary duty in civil law of Ukraine

The variety of fiduciary legal relations in the civil law of Ukraine requires the study of their
individual elements, in particular, the fiduciary duty. Therefore the purpose of this article is to clarify
the legal nature of the fiduciary duty, in order to avoid legal uncertainty, which leads to difficulties in
law enforcement and, as a result, ineffective legal protection of violated rights of a person due to non-
Sulfillment or improper fulfillment of such an obligation in relation to her.

Analyzed such concepts as <fides», «fiducia», duty in civil law. It has been established that the first,
respectively, in Roman law had several meanings, but the main thing is the trust of the participants in
civil relations to each other. The second have to understood as the proper behavior of the subject of civil
relations, the content and model of which are determined by the requirements of the rule of law, the will
or persons authorized by the transaction or other legal facts.

It was found that the fiduciary duty is the proper behavior of the subject of a trust relationship, due
to the conclusion of certain agreements (for example, commissions, property management, joint activities,
the provision of lawyer services, etc.), or the occurrence of legal facts (election of a body or person of a
legal entity, who (who) has the right to act on her behalf, the establishment of guardianship or trusteeship,
the death of an individual, etc.).

Keywords: fiduciya; fiduciary duty; confidence; legal relationship; legal nature.
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EAEKTPOHHA CUCTEMA OXOPOHU 3AOPOB’A
(E—HEALTH): MEXAHI3M YITPOBAAXEHHA
TA ETAIIN PO3BUTKY

Posensiymo numanns, nos’ssani 3 00Hum i3 6udie inmeprem-mexnonozii y cepi oxoponu 300-
POG’st — CAEKMPOHHOIO CUCTEMOIO 0XOPOHU 300p06’s (e-Health) ¢ Yxpaini, ckiadosumu eremenmamu ma
Mexanizmom i enposadicenus.

Ingpopmauiiini npasa, npasa na docmyn do Iumepnemy ma na 3acmMoCyEans IHHOBAUIIHUX MEXHO-
J02ii Y MeOuuii 8iice Mpaduuiiino 6ioHOCAMb 00 <4emeepmozo NOKOMHIL NPAG JOOUHU>, NOABA AKUX
obymoeaena pearismu XXI cm. 3anposadicena 6 Yxpaini meduuna pegpopma 3pobuna uenmpom yeazu 6
2anysi oxoponu 300poe’s came navienma. Memoro ii nposedenis cmaio HabuNceHHs MeOUUHUX NOCAY2 00
nayienma, CNpoweHHs nPouedypu ix HadanHst (BUKOPUCMAHHS MEAEMeOUYUHI ), <MAMEPIALbHA 3aUiKas-
Jericmvy iKapie y nadanii nocaye (OMpuMAanis NAAMU 3a KOICHOZ0 NAUIEHMA), W0 NOBUNHHO NIOGUUUMU
saxicmy ma docmynuicmy 6i0n0GIOHUX NOCY2.

Ilpoanarizoeano nonwsmms ma 3micm eiexmponnHoi CUCTeMU 0XOPOoHU 300p06°s K Hesid Mol
yacmumnu meduunoi pegpopmu. Memoio i € nadanmns donomozmu 6 naiazoOwcernmi GiOHOCUH MINC TIKAPEM
ma nayicHmom w000 HANEHCHOZ0 SKICHOZ0 AOCMYNH020 HadanHs (OmpumManis) meouunux nocaye. Busna-
ueno Qynxyionanvii moxcausocmi e-Health, nosumueni momenmu ma neeni <«Crabxi» Micus 6 Mexanismi
ii enposaddcenns.

Pozensiiymo oxkpemi cknadosi mexanismy enposadxcenns e-Health, sxumu €: sanposadicenns enex-
mponnoi popmu Oexnapayii mix nayieHmami ma CIMEUHUMU TKAPAMU, Mepanesmamu, neoiampami;
nepesedenns 6 ereKmponny Gopmy peyenmie 3a npozpamoro </locmynui aikus; 3anposadicenis eiex-
MPOHHUX HANPABIeHy, W0 € CKAadoso npoepamu «Beskowmosna diaznocmuxas; enposadicenns enex-
MPOHHUX TIKAPHAHUX; CTEOPEHHSL eIeKMPOHIH020 Kabinemy nayicnma.

KiiouoBi cioBa: oxopoHa 3710pOB’sT; eJIEKTPOHHA CUCTEMa OXOPOHU 37I0POB’ST; TAIIEHT; MeUIHA
chepa; menuuna pepopma; repconanbia indopmartis; MmequaHa indopmaris.
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dnexTpoHHas cucreMa 3apaBooxpanenus (e-Health): MexaHuaM BHeAPEHUS U ITANbI PAa3BUTHS

AHAIUUPYIOMCS ONPOCHL, CEA3ANHBIE C OOHUM U3 6UO0E UHMEPHEM-MEeXHOL02Ul 6 chepe 30paso-
oxpanenus. — neKmponnol cucmemotl sopasooxpanenus (e-Health) ¢ Ykpaune, cocmasismowumu sne-
MeHmamiL U MEXAHUSMOM ee BHeOPEHU.

Hungpopmavuonnvie npasa, npasa na docmyn ¢ Humepnem u na npumenenue unHOBAUUOHHBIX
MexXHON0ZU 6 MeOUuuune Yice MPAOULUOHHO OMHOCAM K <4emeepmoMy NOKOICHUIO Npas YeloseKas,
nosienenue xomopwvix obycrosreno pearusmu XXI éexa. Illposodumas ¢ Yxpaune meduyurnckas pepopma
coenana uenmpom eHUManUs 6 0baacmu 30pasooxpanenus umenno nayuenma. Ilenv ee — npubnusumo
MeOUUUHCKUE YCIY2U K NAUUeHMY, YNpouweHue npouedypol ux npedocmasienus (UCnoiv308anue meaeme-
QunUHbL), <MAMEPUATDHASL 3AUHMEPECOBANHOCTILY 6PaYell 6 NPedoCMABLeHUU YCay2 (NOLyUeHue Niamol
3a Kancd0zo nayuenma), 4mo O0JINCHO NOGLICUMb KAUeCmeo U OCMYNHOCIb COOMEEMCMBYIOUUX YCIY2.

Ananusupyemcs nousimue u co0epircaniie NeKMpPOHHOU CUCTEMbL 30PABOOXPAHEHUS KAK HEOBEMIE -
Mot yacmu meduyunckoil pepopmwt. Ilenvio ee senaemcs okasanue noMOUL 8 YCMAaHoGLeHUU OMHOUEHUT
MeNCOY 6PAUOM U NAUUCHINOM OMHOCUMELIO HAOEICAUE20 KAUeCMEEeNH020 00CMYNHO2Z0 NPedocmasie-
Hust (noayuenust) meduyunckux yciye. Onpedeienvr Qynxuuonaivivle 6oamoxcnocmu e-Health, nonocu-
MeNbHLIC MOMEHTbL U OMOCHbHBIE <«CLAObIe> MECTNA 8 MEXAHUSME ee BHeOPEHUS.

Paccmompennvr omoenviwie cocmagisiowue mexanusma eneopenus e-Health, komopvimu sensiomces:
s6edenue aNeKmpoHHoll HopMvL OKIAPAUUT MENCOY NAUUCHNAMU U CEMEUNbLMU 6PAYAMU, MEPANECMAMI,
neduampamu; nepesoo 6 AeKMpouNyo GopMy peuenmos no npozpamme <Jocmynivie AEKAPCMEA»,
86e0eHUe INCKMPOHHBIX HANPACIEHUL, YMO SAGLACMCS COCMABHOU Yacmvio npozpammvt <«becniamuas
Juaznocmuxas; 6Heopenue NeKMpPOHHbLX OOIBHUUHBIX; CO30aHUe JNEKMPOHHO20 Kadunema nayuenmd.

KmioueBbie ciioBa: 3/jpaBoOXpaHeHe; I€EKTPOHHAST CUCTEMA 3/[PABOOXPAHEHNsI; TTAIUEHT; Me/U-
1nuHcKast cepa; MeauinHCKas peopMa; epcoHaibHast HHGOPMAIIKST; MeIUIMHCKAs UH(POPMAITHSL.

ITocmanosxa npoéaemu. JlonuHa, TOBIPAIOYN JePKaBi CBOIO MEPCOHAIBHY
iH(opMaIlio, OTPUMYE TEBHI MTO3UTUBHI MOMEHTH Y BUTJISI/I OLJIBII MIBHIKOTO KOM-
G opTHOTO CepBicy, BiICYTHOCTI KOPYIIIMHUX CXeM Ta IaXpaiicTBa, IPU 1IbOMY PO3-
TTOBCIOJIKEHHS CBOET TTEPCOHAIBLHOI iH(popMartii y pisHUX cdepax JisIbHOCTI CTBOPIOE
3arpo3y He3aKOHHOTO PO3TOJIOCY TaKWX JaHuX, iX 0OpoOKM Ta BUKOpHCTaHHs. Tomy
3aXMCT IepcoHanbHOI iHdopMalii ocobu moBuHeH OYTH OJHUM i3 HAUTOJOBHIIINX
3aB/laHb OY/Ib-SIKOT JIEMOKPATHYHOI JIepIKaBH.

3arpoBa/;KeHHs iIHTEPHET-TEXHOJIOTi#, PO3BUTOK iH(MOPMAaIliHHNX TEXHOJIOTIi B
chepi 0OXOpOHM 3710POB’SI CYTTEBO 3MIHUJIM Ii/IXiJ 10 BITHOCUH Y 11iif ranysi. Enek-
TPOHHI HaIlPaBJIEHHS, €JIEKTPOHHI KapTKHU Ta PEeIenTH € Oe3yMOBHO KOPUCHUMU
IHCTPYMEHTaMH JIJIs1 TTAIlI€EHTIB y XO/[i OTPUMaHHI MeIMYHOI TIOCIYTH, SKi TPULBU/L-
IYIOTh Iieil poliec Ta pobaSTh HOro MaKCHMAJIbHO IIPO30PUM. TOMY PO3IJIsAI Mexa-
Hi3My BIPOBAKEHHS €JIEKTPOHHOI CUCTEMH OXOPOHM 3/I0POB’sl, IOTO CKJIAI0OBUX HA
CHOTO/IHI € BKpail BasKJMBUM i aKTyaJbHUM, OCOOJIMBO 3 METOIO 3aro0iraHHs po3ro-
JIOCY TAaHUX TIPO TIAIIEHTA Ta 3aXUCTY HOTO TIePCOHATBHUX TaHUX.

Ananiz ocmannix docaioxcensv i nyonixayii. Enextponni, indopmartiitai
TEXHOJIOTI] B YMOBax Cy4aCHOTO PO3BUTKY MEIUIIMHU € TPEJMETOM IUJIbHOI yBaru
HAYKOBIIiB K B cdepi MeAWIIUHA, Tak i opucnpyaentlii. OKpeMuM TUTAHHSIM
€JIEKTPOHHOI CHUCTEMHW OXOPOHU 3/I0POB’S, OCTYILY 10 IU(pPOBUX TEXHOJIOTINA Ta
iHTepHeT TexHoJioTil B cdepi Menuruun npuaiisaiau csoio ysary C. b. Bynerna
(S. B. Buleca), B. I. [laniznbiesa (V. G. Daniltseva), O. B. /lyxosna (O. V. Duhovna),
O. 4. Jlanka (O. Ja. Lapka), P. A. Maiizanuk (R. A. Majdanyk), O. O. Maprummx
(O. O. Martyshyn), B. L. ITimira (V. L. Pishta), A. O. Poxancekuii (A. O. Rokhanskyi),
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I. d. Centora (I. Ja. Senjuta), A. B. Croiika (A. V. Stoika) Ta inmri HayKoBIIi Ta
MPaKTUKH.

Mema cmammi — 3's5cyBaTh CyTHICTb MTOHSTTSI «€JEKTPOHHA CHCTEMa OXOPOHU
3/I0POB’sT», PO3TJISTHYTH 1i CKJIA/I0BI €JIeMEHTH 1 MeXaHi3M YIIPOBa/KeHHS B YKpaiHi.

Buxnao ocnoenozo mamepiany. 3 npuiiHaTTIM 3akoHy Ykpainu «IIpo mep-
’KaBHi (piHAHCOBI rapaHTii MeMYHOrO 0OCIYrOBYBaHHS HaceJeHHs» (maxi — 3aKoH)
B YKpaiHi po3novyaTo MpOBeAeHHS MendHOi pechOpMH, OHUM i3 eTarliB SKOi CTaJIo
3aIlPOBA/IKEHHS eJIEKTPOHHOI crcTeMu 0XOpoHH 3710poB’st (e-Health).

Hakazom MOJ3 VYxpainu Bin 9 uepusa 2017 p. Ne 17 3aTBep/ikeno PersameHt
(GyHKIIOHYBaHHS €JIeKTPOHHOI CUCTEMU OXOPOHM 37I0POB’ST B paMKax peaJisarrii
MIJIOTHOTO TIPOEKTY B YACTHHI 3a0e3MedeHHsT aBTOMATH3AIli1 00Ky HaJ[aHHsT Meny-
Hux nocayr [1]. PersamenT Bu3Hauyae npasusia (hyHKITIOHYBAHHS €JIEKTPOHHOI CHC-
TEeMHW OXOPOHU 37I0POB’ST Ta BITHOCUHM Mi’K YIaCHUKaMU B cepi HAJaHHS METUIHIX
MOCJIYT 3 BUKOPHUCTAHHSIM Ii€] CHCTEMU Ta € 0OOB’SI3KOBUM JIJIsI HOTO yYaCHUKIB.
YyacHukamu 11boro PernameHTy € aiMiHicTpaTop, MOCTa4yaJbHUKN MEIUYHUX TTOCIYT,
onepaTopy, YIIOBHOBRLKEHI Ta KiHIIEBI KOPUCTYyBayi.

EnexkTponHa cucrtemMa oXOpoHH 370POB’sl — iHpOpPMaIliliHO-TeIeKOMYHIKa-
HiliHa crcrema, 10 3abe3Iedy€e aBTOMAaTU3ALII0 BefeHHs 00Ky MeAUIHUX HOCIYT
Ta YIIPaBIIHHS MEJIUYHOI0 1H(GOPMAITIE TIJISIXOM CTBOPEHHS, PO3MIIlleHHS, OTIPU-
JIO/IHEHHsT Ta 0OMiHY iH(bOpMaIli€n, JaHUMK 1 JOKYMEHTaMH B €JeKTPOHHOMY
BUTJISIZIL, 10 CKJIAY SIKOI BXOJSATDH IEHTpaJbHa 6a3a JaHUX Ta eJeKTPOHHI MeIuvHi
indopmariitii cucreMu, MisK IKUMH 3a0e31e4eHO aBTOMaTHYHUN 0OMiH iHGopMa-
€10, JAHUMU Ta JJOKyMEHTaMU yepe3 BifkpuTuii rnporpaMmuuii intepdeiic (API)
[2, cT. 2].

[ammmu cioBamu, etektponHa cructema (e-Health) mosunna gomomortn nama-
TOJIUTYU BITHOCUHU MIXK JIIKApPEM Ta MAIIEHTOM II0/I0 HAJIEKHOTO SKICHOTO HaJ[aHHSI
(oTpuMaHHS) MEIMYHUX TOCTYT, i TOPKHYJIACS BOHA IepeayciM yperyiaioBaHHSI
Bi/IMOBIIHUX BiZIHOCUH TIEPBUHHOI JIAHKW MeUIINHYN (CiIMENHUX JIiKapiB, meiaTpis,
TepaneBTiB).

Mertot0 esleKTPOHHOI cCTeMU OXOPOHU 3/10POB’S € TIOBHE TIePEeBE/IEHHS BiJ[HOCUH
MIXK JIIKapeM i Mari€eHTOM B «eJeKTPOHHUM (hopmaTs:

— 3abe3neynTy IIPo30PicTh (hiHaHCYBaHHS chepU OXOPOHU 3[0POB’S;

— TIOBHICTIO Bi/IMOBUTHCS Bijl TUCbMOBOI (POpPMU BEJIEHHSI MEIUYHOI JIOKYMEHTa-
1ii, CTBOPUBIIN «0COOMCTUI KabiHeT malieHTa», Kyau Oyie BHOCUTHUCS Bcs iH(Op-
Mallig mpo MarienTa, 0hOPMIIOBATUCS eJTeKTPOHHI PelenTH, HallpaBIeHHS;

— CTBOPUTHU CePeNOBUIIE A IHHOBAIIN B MEIUIINHI;

— 3a6e31eYnTr PO3BUTOK CTAOIIbHUX BiJHOCHH B3AEMOJI 3 €BPOIEICHKUMU
nep;kaBamMu B cepi eJIeKTPOHHOI CUCTEMU OXOPOHU 3/I0POB’S;

— 3/J[ICHIOBATU PO3BUTOK TPAHCKOPJOHHUX MEJIUYHUX HOCJIYT.

3aBIaHHSMU €JIEKTPOHHOI CUCTEMH OXOPOHU 3JI0POB’sT € 3a0e3IeYeHHsT MOXK-
JIMBOCTI BUKOPUCTAHHS TAIliEHTAMU €JeKTPOHHUX CEPBICiB /IJIs1 peasisariii ix mpas,
30kpeMa 3a [IporpamMoio jiepskaBHUX TapaHTiii MeIUYHOTO 0OCIYrOBYBaHHS Hace-
Jgenss [3, m. 7].
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Cucrema e-Health Bxiouae nenrpaapny 6a3y aanux (zaii — I[B/1), sxa ckia-
JTAETBCS 3:

— PeECTpy TAIliE€HTIB, MO MICTUTH iH(hOpMaIio mpo GisuIHIX 0cid, sIKi MAlTh
MpaBo Ha rapaHTil BIATIOBIHO 10 3aKOHY;

— peecTpy Aekjapailiii mpo Bubip Jikaps, SKUil HaJa€ NEePBUHHY MEIUYHY
JIOTIOMOT'Y;

— peectpy cyO’€KTiB rocrnogapioBaHHsa y chepi OXOPOHH 3I0POB’s, 1[0 MICTHTh
iH(OpMAIIiTO TIPO 3aKJIaN OXOPOHU 3/I0POB’s, (Di3UIHUX OCIO-TIIMPUEMIIIB, SIKi MAIOTh
JIIIIeH3i10 Ha MTPOBAIKEHHS TOCTIOAAPCHKOI MisSIIbHOCTI 3 MEAWYHOI TPAKTUKH, Ta
saboparopii, siki yKJajau abo MaroTh HaAMip MOJATH 3asiBY PO YKJIAAEHHS TOTOBOPY
3a [IporpamMoro MeAMYHMX rapaHTiii abo 3aydeHi HajaBayaMy MEAMYHUX TIOCJAYT 0
HaJIlaHHS MeIMUYHUX TOCJIYT;

— PEECTpPy MEIMYHUX CHEIiamicTiB, 0 MiCTUTD iH(pOpMAaILiio mpo ocib, sKi 310-
6ys ocBiTy y chepi 0XOpoHU 3110pOB’S;

— PEeECTpy MeIUYHUX TPaIiBHUKIB, 1[0 MICTUTH iHGOPMAIliio 1Mpo mpodeciitHo
MiIrOTOBJIEHUX OCi6, SIKi BiJIIOBIZHO 10 3aKOHOJABCTBA MAaIOTh IIPABO 3/iIICHIOBATH
MeruHe 0OCIyroByBaHHS;

— PEECTPyY IOTOBOPIB MPO MeAUdYHe 00CAYTOBYBaHHS HACEJEHHS, 1O MiCTUTDH
iHdopMallito mpo A0roBopy Mpo MeArYHe 00CAYTOBYBAaHHS HACEJEHHS 3 MTPOTPAMOIO
MEeJIMYHUX rapaHTii, ykaaneni 3 HC3Y;

— peecTpy J0rOBOPIB PO peiMbypcaliifo, Mo MiCTUTh iH(GOPMAIIIIO PO TOTOBOPU
po peimMOypcaliiio 3a MporpaMoro MeANYHUX TapaHTiii, ykiageni 3 HC3Y,

— peecTpy MeIMYHUX 3aIUCIB, 3aMMUCIB PO HATIPABJIEHHS Ta PEIeNTiB;

— peecTpy MeIUnYHUX BUCHOBKIB;

— iHmUuX peectpis, Habip maHUX B sKux Bu3Hawaerbcss HC3Y [3, m. 20] Ta
eJIEKTPOHHI MeIuuHi iHdopManiiiHi cucTeMH, siKi BKJIIOYAIOTh CUCTEMH, IO JAI0Th
MOJKJIMBICTh aBTOMATU3yBaTH POGOTY 3aKJaaiB oxoponu 3x0pos’st 3 1IB/, HagaoTh
MTOCJAYTH KJIi€EHTaM (3aKJjaZlaM OXOPOHW 3JI0POB’d, JIKapsiM) i € IEBHUM TIPOSTBOM
«bisnec ctpykryp»> B e-Health.

KiiouoBy posib y 1iil cucremi BUKOHYE nepkaBa B ocobi MO3 Ykpainu, ske
(hopmye mosTiTUKY B Tasy3i OXOPOHU 3/I0POB’S, 3/IIMCHIOE MeTUIHY pe(opMy, peryJTioe
npoBakenHs e-Health Ha nmpaBoBomy piBai; HarioHasbHOI corysk6M OXOPOHU 3710-
poB’s, aka pearizye [Iporpamy MemnuHUX TapaHTIM Ta BUILJIAYYE KOMITHA HaZlaBadyaM
Meanunux nocayr; /I11 «Esexkrporne 310poB’si», ke € aMiHICTPATOPOM ITi€l cucTeMU
Ta po3pobJIsi€ i1 TEXHIUHY CKJIA0BY.

[Ipu mbOMYy eNleKTpOHHA CUCTeMa OXOPOHU 3J0POB’ST € CYMiCHOIO 3 iHIIWUMHA
iHdopmariitHuMu 6a3aMu TaHUX.

Otxe, neHTpabHUI KOMIIOHEHT e-Health HamesxuTh mep:kasi, a 10CTyII 10 HHOTO
MOKJTUBO 3/IICHUTH 32 IOTIOMOTOI0 iHTep(eiiciB MeIMUHNX 1HGOPMAITIHHUX CUCTEM,
1[0 3HAXO/ATHCSI B TIPUBATHIN BIacHOCTI OCi0.

[Tepmum enemenToM MexaHizmy BrpoBajskenns e-Health B Ykpaiui cramo
3anposadcens eieKkmponHoi opmu Oekaapauii. Mir NauieHmamu ma CiMeunumu
JiKapsamu, mepanesmamu, nediampamu. IlamieHT BiamosiaHo 10 ct. 9 3akoHy peasisye
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CBOE IIPABO Ha BUOIP JiKaps MIISIXOM IANNCAHHS 3 BUKOHABIEM MEIWYHUX IIOCTYT
JleKIapailii Tpo HaJaHHS MEPBUHHOI METUYHOI OTTOMOTH. TaKUM YMHOM PeasTi3yeEThCS
Ha MPAKTUIT MEXaHI3M «TPOIIli UAYTh 3a MAIIEHTOMY, KOJIU JIiKap OTPUMYE TLJIaTy 3a
KOKHOTO 13 TIAIlIEHTIB, 3 IKUM YKJa/ieHa JieKaapallisa. Y 1o/[ajblIioMy 3MICT feKaapa-
11l BHOCUTBHCS 10 €JIEKTPOHHOI CUCTEMH OXOPOHHU 3/I0POB’sl. SKIIo yepe3 meBHi mpu-
yrHK (HE3a[0BOJIEHHS SKICTIO MOCJIYT, Iepeisl Ha iHile Miciie MPoKUBaHHs) ocoba
He Gakae OTPUMYBATH MOCJIYTH BiJl BIAIOBIZHOTO JliKapsi, BOHA MOKE YKJIACTH HOBY
JleKJIapalliio 3 iHIuM JiikapeM, BiIMIHUBIIIM TaKUM YMHOM MorepeaHio. [Ipu mpomy
HAIiEHT MOKe 06paTh cobi JIiKaps He3aJIeKHO Bijfi MICIS peecTpaliii 4u IpoKUBaHHSI.

Hasasnicth enekTpoHHOTO (hOpMaTy BiIHOCUH MIXK JIiKapeM Ta MalliEHTOM CTBO-
PIOE PU3UK PO3T0JI0cy KOHMIZIEHITIaabHO1 iH(GopMAaIlii TIpo MaIi€HTa, Mo MICTUTBCI Y
JIEKJIapaltii, IMISIXOM O3HAHOMJIEHHS 3 HETO 1HIIIMX CTOPOHHIX 0ci0. 3a 3arajJibHUM ITpa-
BHUJIOM, JIOCTYTI JI0 TAHWX TAITIEHTA, SIKi MICTITBCA B €JIEKTPOHHIN CUCTEMI, MOKIUBUI
Jmie 3i 3roau camoro martienta. OHaxk, MAMUCYIoUn JeKaapaliiio, Mali€eHT TaKIM
YWHOM HAQJIa€ 3TO/Iy Ha JIOCTYII JI0 MOTO MEePCOHANbHUX JAaHUX (J[iarHO3Y, pe3yJibra-
TiB 00CTeKeHHsI, TJIaHy JIKYBaHHsI, MEIUYHUX MPOIEAYP Ta iH.), IO MICTATHCS B
eJIEKTPOHHIN CHCTEeMi OXOPOHM 3/I0POB’sI, He JinIile OGe3IocepelHbO CBOEMY CiMeii-
HOMY JIiKapIo, a il iHIIUM JIKapsM, 10 SKUX Oyje CIpsSMOBaHMIA IALi€HT Yy IIPOLEeC
JIKYBaHHSI, 3 METOIO 0OMiHY iH(OpPMaIli€0, HAKOTIMIEHHSIM Bi/IIIOBIHOTO TOCBILY, a
TaKOXK IHITUM 0co0aM, siKi MalOTh MPaBO Ha O3HAWOMJIEHHS 3 HEIO B CHJIY 3aKOHY.
I[Tpu 11pOMY TIOTPIOHO O[pasy 3ayBakKUTH, IO CTOPOHHI 0COOW MOBWHHI MaTH JOCTYII
TibKM 110 Tiel indopMaliii, ska noTpibHa IM I NPUIHATTS BiANOBIAHUX PillleHb,
JIOCSITHEHHS 11ijiell, He 3a00POHEHUX 3aKOHOJABIIEM, Y MeKaX CBOEI KOMIIETEHILii.
Tak camo i 3ak0HO/IaBEIb 30CEPEKYE YBAaTy Ha TOMY, 1110 TIEPCOHAJIBHI /JaHi TOBUHHI
OTPUMYBATHCS JIJIst KOHKPETHOI 3aKOHHOI MeTH, 1 06POOJISATICS BOHYM TIOBUHHI came
JUTS TOCSATHEHHsT Hel. 1Ko 06poOKa gaHuX He BiNIOBIfA€ 3asBJIEHI MeTi, Ha SIKY
Oysia HajzaHa 3rojia 0ocobu, ocoba MOKe 3aCTOCYBATU 3aXOJM TIPABOBOTO 3aXUCTY
Ta Bigkaukatu ii [4, c. 156]. TIpu oMy marieHT Moske 3a6OPOHUTH KOHKPETHUM
ocobaM IpaBo A0CTYIy A0 Takoi iHgopmaillii, aje SKIIO TiIbKK Taka 3ab00poHa He
CTOCYETHCSI BUIAJKIB, MependadeHnx myHkTamu 6 ta 7 c1. 6 3akony Ykpainu «IIpo
3aXUCT MEePCOHANBHUX AaHUX» [5].

[IpaBo mocTyiy /10 TIePCOHAJIBHUX JIAHUX TAIliEHTa B cepi OXOPOHU 37I0POB’sI
MaroTh: MEMYHI TpaIiBHUKN a0 iHIT 0coOM 3aKJagy OXOPOHU 310pPOB’sT; (isndHi
0COOU-TIAMPUEMIT, SIKi 3aliMArOThCsSI MEIMYHOIO MPAKTHUKOI Ha IijcTaBi JileHsil;
0co6u, Ha SIKUX TIONTUPIOETHCS [Iis1 3aKOHOAABCTBA TIPO MEAUYHY TAEMHHUIIIO; TIPaIliB-
HUKHU TIEHTPAIBHOTO OPraHy BUKOHABYOI BJI/H, 1110 Peasi3yloTh Iep:KaBHY MOJITUKY
B c(epi mepskaBHUX (hiHAHCOBUX TapaHTIil MEIUYHOTO 0OCTYTOBYBAHHSI HACETEHHSI.
[Tpu 1boMy 3aKOHO/IABEIb HE aKIEHTY€E yBaru Ha (popmi, B sIKili MicTUTBCA 1151 1H(DOP-
Mallist, a OTsKe, € BCi TMICTaBM BBaKaTH, 110 iCHYE TIEBHE KOJIO OCi0, 110 MAIOTh JOCTYII
JI0 MeZIMIHOI iHGopMaltii Tpo marienTa, He3aJaeXKHO Bijl (hopMuU 11 3aKpiTJIeHHS.

HactynuuMm etanom po3BUTKY €JIEKTPOHHOI CHUCTEMU OXOPOHU 3/10POB’SI € nepe-
sedenns 6 ereKkmponiy Gopmy peuenmis 3a npozpamoio </locmyniui iiku> s MOXK-
JIMBOCTI MPOCTI/IKOBYBATH MOPSIOK BIJINIKOAYBAHHS BapTOCTi JiiKiB (Iporpama
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peimbypcartii). TIpusHauuBIIM JiKK, sIKi BXOAATDH J0 BIAMOBIAHOI JIepPsKaBHOI MPO-
rpaMu, TAIi€HT MOKe OTPUMATH iX 3a €JIEKTPOHHUM PEIENTOM GE3KOIITOBHO.

3anposadicenns erexkmponnozo Hanpasienns sk e OJHOTO eTaly PO3BUTKY
€JIEKTPOHHOI CUCTEMH OXOPOHHM 30POB’SI 03BOJISIE MAIIEHTY 00paTH ClielianizoBa-
HUI MeIWYHUI 3aKJa/, B IKOMY BiH OTpUMa€ mocayTu 3a [Iporpamoro MeamuyHux
rapaHTiil He3aJeXHO BiJ[ CBOTO MicCIlsI MIPOKWBAHHS, 3HAXO/KEHHS JIiKaps, KUl
BUIINCAB Ile HANpaBJieHHA. EIeKTpoHHI HAMpaBJeHHS € CKIa0BOI0 npozpamu <bes-
Kowmoena diaznocmuxas, sika € 1e OJHUM KPOKOM Ha MLIsIXy 10 Tpancdopmarrii
OXOPOHU 3/10POB’sl. Be3KOIMTOBHY /IarHOCTUKY MOKHA OTPUMATH 32 €JIEKTPOHHUM
HaIPaBJIEHHSIM CIMEITHOTO JiKaps, TepaneBTa ado meaiaTpa, o HaJa€ MOKJIMBICTH
MAIEHTY OTPUMATH KOHCYJIBTAII0 By3bKOCTeIliani30BaHnX (haxiBIliB.

Ha cporozpni B cuctemi ctBopero 13 MinbiioHIB e-HaNpaBJeHb AJs TTOHAJ
6,5 MiTbIIOHIB TIAIIIEHTIB, 3 IKUX Maiixke 6 MiTbITOHIB — BUKOHAHO [6].

[Ile ogHMM KPOKOM Ha ILIAXY a0 peadmisaril e-Health e enposaducenns enex-
MPOHHUX TIKAPHAHUX — <e-Tikapnsnuxs>. 1leit mpoitec OyB posnovyatuii B YkpaiHi
3 4 yepBus 2021 p. IlinvoBa Mozesnb OPOPMIECHHS Ta BUJAYl «e-JIKAPHIHUX>
nepenbavyac GopMyBaHHS €JEKTPOHHUX JIMCTKIB HempaiesaaTtHocTi B EjxekTpoH-
HOMY PEECTPi JIMCTKIB Hempare3aTHOCTI Ha MifiCTaBl MeIUYHUX BUCHOBKIB PO
TUMYaCcOBY HeIpale3/IaTHICTh, YHECEHUX JIKYIOUNM JikapeM 70 PeecTpy MemnaHUX
BHUCHOBKIB B €JIEKTPOHHIN crcteMi oxopouu 310poB’st [7]. Ilpu oMy poborosa-
Belb 0/pa3y Oyze oTpuMyBaTi iH(GOPMAIIiio PO CBOTO IpalliBHUKA, IKUI 1epedy-
Ba€ Ha JIKAPHIHOMY.

Ha migcraBi poaminienoi B Peectpi iHdopmailii mpo MeMUYHNN BUCHOBOK
naiienTa (OPMYy€EThCS €JIEKTPOHHUI JUCTOK HEIpale3gaTHOCTi, B SKoMy Oyie
MicTuTHCS iH(MOpPMaIlist TIPO: THMYACOBO HerlpalesaTHy ocoly; narienta (y pasi
Helpales3aTHOCTI 0coOM, 3yMOBJIEHOI HEOOXIAHICTIO OIS 3a XBOPOIO AMTHUHOIO,
iHIIUM 4jaeHoM ciM'T), 3a AUTHHOI BIKOM IO TPHOX POKiB ab0 AUTHHOIO 3 iHBa-
JigHicTio 10 18 pokiB y pasi xBopoOu Martepi abo iHIIOI 0coOu, sika AOTJISIAE 3a
TaKOIO AMTUHOIO); BULAJ0K TMMYACOBOI Hellpalle3JaTHOCTI; 0co0y, sKka chopMyBaa
MEIWYHUII BUCHOBOK B €JIEKTPOHHIN CUCTEMI OXOPOHU 3/I0POB’S; 3aKIaj, OXOPOHU
3/I0POB’ST; CyMy JOTIOMOTH; BiJIMOBY B OTJIATi MEPHINX ITSITU JHIB TUMYACOBOI
HEIpale3aTHOCTI....; IOPYIIIeHHSI BCTAHOBJIEHOI'O MOPSIIKY BU/Iadi Ta ITPOJIOBXKEHHS
JINCTKA HEIpale3aaTHoCTi; 0coby, sika BHeCJa BiJOMOCTI 3 JOKyMeHTa Mpo (akT
YCUHOBJIEHHS IUTHHY 3aCTPaXOBaHUMK 0cOOaMK MPOTSATOM JBOX MICSIB 3 AHS ii
HapPOKEeHHs, 3a3HaYeHOTO Y CBiZOLTBI Mpo HapomkeHHs [8]. Sk MokHa 1m06aunTH,
3aIiC TIPO TUMYACOBY HeTIpaIle3/aTHICTh JKOHUM YMHOM HE TOPKAETHCS 0COOMCTUX
MeIUYHUX JaHUX TIaIliEHTa, PO3TOJOC SKUX MOKe 3aBJaTh HOMY IIKOAW (HATpHU-
KJIaJl, 1arHO3).

Cmeopenis enexmponiozo Kadinemy siK 1ie OJWH KPOK Ha MLISAXY J0 Cy4acHOI
MEJUIIMHU HAaCTh MOXKJUBICTh MAII€HTY CaMOCTIMHO yKJajaTH JAeKJapaliio 3
JiKapeM B eJIeKTPOHHIN (opwmi, 6aurTh BCIo iHGOPMAIIiio PO CBOIO XBOPOOY, MJIaH
JIiKyBaHHs, ohopMIIeHi perenTu Ta HanpasaeHHs. OTKe, B HboMy Oyjie po3MiliieHa
BCS HeoOXijiHa MeainvHa iH(OPMAIlist TIPO MAali€HTa B MOBHOMY 00CsI3i.
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3arpoBaKeHHsT eeKTPOHHOI CHCTEME OXOPOHH 3/10POB’sT Ge3yMOBHO Ma€ TeBHi
MO3UTUBHI MOMEHTH:

— YIIOBHOBa’kKeHi 0COOM BiIIIOBIHOTO PIBHSI MAlOTh JOCTYII JI0 HEOOXiIHOI came
iM iH(opMmartii, 10 J03BOJISIE OMIEPATHBHO MPUNMATH PIllleHHS, T0AaTKOBO He 30u-
patoun HeoOXiaHy iHdopMarlio (HalpUKIIai, KEPIBHUK PETIOHATBHOTO PiBHS OAunTh
CUTYAIIIIO IIJIKOM y PETiOHI);

— € JIOCTYII 10 JIerkoro obMmiHy iHgopmMaiicio (Hanpukaaz, IMOMIK JTiKapsaMu,
MIXK 3aKJIa/I0M OXOPOHU 3/I0POB’ST Ta YIPABJIHHIM OXOPOHM 37I0POB’SI CBOTO PiBHS
To1o). Ile aBToMaTnuHO CTBOPIOE €MUHUN MeAUYHUN iHGOPMAIIMHNUI TTPOCTIp, B
STIKOMY KOKEH YIaCHUK JI0BOJII KOM(MOPTHO cebe MOoUuyBac;

— 4Yepe3 HIBUJKHUI JOCTYI JI0 IaHUX 3alIPOIIOHOBAHA MOJIEJb MA€ MO3UTUBHI
aCIIeKTH 1 JId Ialli€HTiB;

— TIpU BIIPOBA/KEHHI Takoi iHGOPMAIliiTHOI CUCTEMU BUKOPUCTOBYBATUMYTHCS
camMe orepaTUBHI JaHi K aMOyJIaTOPHOTO, TaK i CTAI[IOHAPHOTO PiBHSI;

— peaJibHUU MOHITOPUHT CUTYAIlil Ha BCiX PIBHAX HAJAHHSI MEIUYHOI TOTTOMOTH
3 ypaxyBaHHSIM K MEJIUYHOI, TaK 1 EKOHOMIYHOI CKJIAZI0BOI;

— Taka Mo/leJib JI03BOJIIE eDeKTUBHIllle KepyBaTH CUCTEMOIO SKOCTI Ha/laHHS
MEJIMYHOI JIOIIOMOTY;

— YIIPaBJIiHII MAIOTh PEIbHUI MeXaHi3M aHali3y eeKTUBHOCTI BUKOPUCTAHHS
PECYPCIB CUCTEMU OXOPOHU 3/I0POB’S JIOPYY€EHOI 1M JIJISTHKY 321711 TIPABUJIBLHOI OTITH-
Mizarlii Ta TIaHyBaHHsI, 0COOJIMBO B YMOBaX 3MiH Mepe:Ki 3aK/Ia/iB OXOPOHU 37I0POB 'S,
npu (hOpMyBaHHI TrOCHITATBHUX OKPYTiB TOMIO [9].

DyukIioHATbHI MOKJIMBOCTI €JIEKTPOHHOI CUCTEMU OXOPOHU 37I0POB’ST JyKe
MIMPOKi. 30KpemMa, MAIliEHTH OTPUMAIOTh MOKJIMBICTh PEECTPAIlil KOPUCTYBAUiB y
HeHTpaJIbHIlN 6a3i JaHUX, y TOMY YHCJI 3 BAKOPUCTAHHSIM 3ac00iB €JIeKTPOHHOI i/1eH-
trdikallii; po3MeKyBaHHS TTPaB KOPUCTYBauiB Ha BHECEHH Ta meperJisy indopmartii
y TleHTpasIbHiil 6a3i TaHuX, BHECEHHS 0 Hei 3MiH Ta JJOMOBHEHB; MOKJIMBICTH CTBO-
PEHHsI, BHECEHHSI, TIeperJIsifly Ta OOMiHY JeKJIapallisiMu 1Ipo BUOIp JiKapsi, IKWii Haae
MEePBUHHY MEINYHY /IOTIOMOTY, pelleliTaMy, HallpaBJAeHHSAMU, MEIMYHUMU 3aIUCaMU,
iHIIO0 iH(OpPMAaIli€n Ta JOKYMEHTaMK Yepe3 eJeKTPOHHI KabiHeTH BiAMOBIIHO 10
IIpaB JIOCTYIly KOPUCTYBAuiB; MOXKJMBICTb YKJa/JEeHHs, 3MiHU Ta IIPUITMHEHHS J10T0-
BOpIB 1Ip0 MeuuHe 00CAYyroByBaHHs HACeJeHHs i JOrOBOPIB 1Ipo peiMbypcaliio 3a
MPOrpaMoI0 MeJIMYHUX TapaHTiid; (hOPMYBaHHS Ta IOJlAHHSA €JEKTPOHHUX 3BITIB,
MEePBUHHMX, PO3PAXyHKOBUX Ta IHIINX JOKYMEHTIB 3a JI0TOBOPAMU Yepe3 IeHTPaIbHY
6asy manux tomio [10, c. 99].

AJte ipu 11bOMy TIOTPIGHO PO3YMITH, IO /Ist (pyHKITIOHYBaHHsT e-Health moBuHHa
icHyBaTH HaslexkHa 1udpoBa iHdpacTpyKTypa 1o BCill YkpaiHi.

Bucnoexu. Enexrporna cucrema oxoponu 310pos’st (e-Health) nepenbauae crBo-
PEHHST JIUIST TIAIEHTIB €JIEKTPOHHNX KaOiHETIB, MOXKJINUBICTh €JIEKTPOHHOTO JIOCTYITY
110 iH(opMalii IIpo cTaH CBOrO 3710POB’s, 3aIlCy Ha IIPUIIOM JI0 JiiKaps, GE3KOLITOBHE
OTPUMAHHSI MEIMYHUX TIPENapariB Ta JiKiB, OTPUMAHHS €JIEKTPOHHUX JIIKAPHSIHUX 1
MIOBMHHA OXOILIIOBATH BCi PiBHI HajlaHHA MennyHoi Jornomoru. Ha cporogni nonaj
30 MIBIOHIB YKPATHIIIB MAIOTh JIOCTYII 10 €JIEKTPOHHOI CUCTEMH OXOPOHU 37I0POB’SI.
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IIpu oMy He BCi CKJa/I0Bi 1i Ha CHOTOJHI CTBOPEHI Ta MPAIlIOIOTh, aje I1e
CKJIaJIHA CHUCTeMa, sIKa BUMAarae IMOCTYTOBOTO BIIPOBA/KeHHs. Buxongun 3 Toro, 1Mo
roJIOBHA POJib Y CTBOPeHHI Ta (pyHKuionysBanni e-Health nanexurs mepikasi, a e
TexXHiYHa CKJazoBa, 30ip, 06poOKa Ta aHaIi3 MEAUYHUX JAaHKUX, CTATUCTUYHUX MaTe-
piajiiB, Ha Hel MOBMHHI MMOKJIAJAaTUCH i1 TIeBHI 000B’13KM B cdepi 3axucTy 1pas ocid
(kaientiB cucremn). OxHUM i3 06OB’I3KIB Jep/KaBM Ha IIbOMY €Talli € CTBOPEHHS
3J1aTOJ[PKEHOTO MeXaHi3My peasrisallii eJIeKTPOHHOI CUCTEMU OXOPOHM 3I0POB’ Ta
Ha/IIHHOTO MeXaHi3My 3aXUCTY TpaB MAIliEHTIB HAa BUMAJ0K HE3aKOHHOTO PO3T0JIOCY
KoHieHtIiiiHol iHdopMmartii npo narieHTa.
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Electronic health care system (e-Health): implementation mechanism and stages of
development

The article analyzes issues related to one of the types of Internet technologies in the field of
health care, electronic health care system (e-Health) in Ukraine, components and mechanism of its
implementation.

Information rights, the right to access the Internet and the use of innovative technologies in
medicine have traditionally been referred to as the “fourth generation of human rights”, the emergence
of which is due to the realities of the XXI century. The medical reform introduced in Ukraine has
Jfocused on the patient in the field of health care. The purpose was to bring medical services closer to the
patient, simplify the procedure for their provision (use of telemedicine), “material interest” of doctors
in providing services (payment for each patient), which should improve the quality and availability of
relevant services.

The concept and content of the electronic health care system as an integral part of health care
reform are analyzed. The purpose of which is to assist in establishing a relationship between doctor and
patient regarding the proper quality of available (receiving) medical services. The functional capabilities
of e-Health, positive aspects and certain “weaknesses” in the mechanism of its implementation are

identified.
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Some components of the e-Health implementation mechanism are considered, which are: introduction
of an electronic form of declarations between patients and family doctors, therapists, pediatricians;
translation into electronic form of prescriptions under the program “‘Available Medicines”; introduction of
electronic refervals, which is a part of the program “Free diagnostics”; introduction of electronic hospitals;
creation of an electronic patient cabinet.

Keywords: health care; electronic health care system; patient; medical field; medical reform;
personal information; medical information.
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POAb AABOKATA
Y 3ABE3MEYEHHI EAHOCTI CYAOBOI NMPAKTUKM
MPU PO3IASIAI LLUBIAbHUX CTPAB*

Bucsimneno moxcausi wasixu eniuey aoeokama na peanizayiio Bepxosnum Cydom Qymxuii 3abesne-
uenns eOnocmi cy0ooi npaxmuxu npu po3zisodi yueitvhux cnpas. He sanepeuyiouu cmamyc Bepxoenozo
Cyoy s uenmpanvnol incmumyuii y cepi popmysanis eOunux nioxodis w000 3acmocyeanis NPAGOGUX
HOPM, 30Cepeocero Yeazy Ha MOMY, uo OUHAMIKA NPOUECYAIbHOZ0 3AKOHOOABCMEA 8 YACMUNI Pe2yiio-
eamms npoyedyp docmyny 00 KACAUI Y YUBLILHUX CNPaBax O0360JSAE NEPEOCMUCIUMU MICHo ma 3micm
npedcmasnuybkoi pynxyii adeokama na 6i0nosionit cmadii yusinvrozo npoyecy. Ha niocmasi ananisy
yunnoi pedaxuii L{ueinvnozo npoyecyarviozo kodekcy Yxkpainu nazoroweno, wo MoNCIUGICMb adgoKkama
6ymu axmueHum cy6 eKmom eniuey Ha Gopmysarnis cOUHOL NPABO3ACMOCOBHOT NPAKMUKU HATGLIbW 610~
UYMAUBO NPOSGAAEMBCL NPU NOOOAAHHT ICHYOUUX Plrvmpie docmyny 00 Kacauii, 30Kpema, npu 36epHenti
00 Bepxoenozo Cydy 3 Kacauiiinor ckapzoio, w0 Cb0z00Hi 6UMAZAE 6I0 OCMAHNLOZO POSWUPEHOT apey-
Menmauyii npu 00TPYHMYEani HAABHOCME NIOCMAg 0Nt KAcauilinozo nepezisdy i3 pemeivHuM aHami3om
YCManenoi npaxmuxy Kacayitinozo cydy ma y NeeHux sUnaokax HasedeHHsm 00800i6 CMOCOBHO HeoOXio-
nocmi idcmyniennst 6i0 maxoi i PopMy6anHs HOBUX NPABO3ACTOCOBHUX Ni0X00i8.

Ceped oxpemux cnocobie enusy adeokama na 3abesneuenis cOHOCMI cyd060i NPAKMUKU PO32Isi-
HYMO i NOOAHHS KIONOMAHHS NPO SYNUHEHHSL NPOBAONCEHHS Y CNPAesi 3 nidcmasu nepezrsidy cyoosozo
piwenns y nodibnux npasogionocunax (y inwiil cnpasi) y xacayitinomy nopsoxky naramamu Bepxoenozo
Cyoy, a maxoic KIONOManms. npo nepeday cnpasu na poszisid 0o Beauxoi [lanamu Bepxosnozo Cydy y
36’513KY 13 HEOOXIOHICI0 BUPTIEHHS BUKIIOUHOT NPABOBOT NPOGIeMIL.

KmouoBi cnoBa: azBokat y numsisbHoMy mporeci; BepxoBuuit Cyn; e€aHicTh cymoBoi mpak-
TUKW; TICTABU KACAIiiTHOTO OCKap)KEeHHST; PpaBoBi BUCHOBKU BepxoBHoro Cyry; NPUHIUI TTPABOBOI
BU3HAYEHOCTI.
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Poub azBokaTa B 00€CIe€UeHUH €UHCTBA CYN€OHON NPAKTHKU IPH PACCMOTPEHHH TPasKIaH-
CKHX JIeJT

Ocsewjaiomcst 803MONCHbIe NYMU 6AUSHUS adsokama Ha peaiusayuio Bepxoswoim Cydom @ymx-
yuu obecneuenust eOuncmea cyoedHol NPaxmuKy npu paccmompenuu zpaxcoanckux deir. He ompuuyas
cmamyc Bepxoenozo Cyda xax yenmpaivnoi uncmumyyuu 6 cepe Gopmuposanus eOunvix no0xo0os K
NPABONPUMEHEHUIO, COCPEOOMAUUBACMCS. BHUMAHUE HA MOM, UMO OUHAMUKA NPOULCCYANbHOZ0 3aKOH00A -
MeNbCMBa 6 YaAcmu Pezyuposanus npoyedyp 00Cmyna K Kaccayuu no zpa’coaHckum 0eiam nosgoisem
NePeOCMbLCIUMND MUCCUIO U COOEPHCanUe NPedCmasumenvcKol GYHKuUU ad8okama Ha coomeemcmsyio-
wei cmaduu epaxcoanckozo npoyecca. Ha ocnosanuu ananusza deticmgyroweti pedaxyuu Ipaxcoancroeo
npoUeccyanviozo Kodexca Yxpauiol ymeepicoaemcs, umo 803MONCHOCIb ad8okama Ovimy aKmueHbLM
CYOBEKMOM BIUAHUSL HA DOPMUPOBAHUE eOUHOT NPABONPUMEHUMENLHOT NPAKMUKU HAUboAee OuyY-
MUMO NPOSBIAEMCsL NPU NPE00OIEHUU CYUECMBYOUWUX DUILMPOE d0CMYna K KACCAuUU, 8 YACIHOCML,
npu obpawenuu 6 Bepxosuvii Cyd ¢ Kaccauuonnou xcanoboi, ymo Ha cezo0usawnuil denv mpebyem
0m NOCIEOHEZ0 PACWUPEHHOU aPZYMEHMAauuU npu OOKA3bI6AHUU HAIUYUS OCHOBAHUU Oisl KACCAUUOH-
1020 NEPECMOMPA, ¢ MUAMETDHOIM AHATUIOM CLONCUBULETICS NPAKMUKY KACCAUUONNO020 cyda U, Nopoi,
npusedenuem 00860008 0 HEOOXOOUMOCTNYU OMCMYNACHUS. O MAKOU NPAKMUKY U QOPMUPOBAHUS HOBBIX
NPAGONPUMEHUMETLHBIX N00X0008.

Cpedu omoenvnvlx cnocobos 6o3deticmeus adéokama na obecneuenue eduncmea cyoebHOU npax-
MUKU PACCMAMPUBAIOMCS. U NOOAYA X00amaticmea 0 NPUOCMAaHO8IeHUU NPOU3B00CMEad No 0eny HA OCHO-
eanuu nepecmMompa cyoe6Hozo peuwenus 6 nodoGHvLY npagoomuowenusx (no opyzomy oeny) 6 nopsoke
Kaccayuu naramamu Bepxosnozo Cyda, a makace xodamaiicmea o nepedaue dena na paccmompenue
Bonvwoi Haramvr Bepxosrozo Cyda 6 ces3u ¢ HeobX00UMOCMbl0 PA3PEUeHUst UCKIUUMELLHOU NPaGo-
601l nPobIEMDL.

KiroueBbie cioBa: ajBOKaT B rpakIaHCKOM Tpoiiecce; Bepxosubiii Cym; enuHCTBO cyne6HOI
NPAKTUKKM; OCHOBAHUSI KACCAIIMOHHOTO OGXKaJOBaHWs;, TPaBOBble 3akiiouenus Bepxosuoro Cya;
NIPUHIUII TPABOBOI OTIPEAENEHHOCTH.

3abe3nedeHHs €IHOCTI CY/I0BOI MPAKTUKU MOCTAE BAKIMBOIO JOKTPUHAIBHOIO Ta
MPUKJIATHOIO MTPOOIEMOIO, SIKa IMHPOKO 0OTOBOPIOETHCST MPAaBHUKAMM, ajie He3BaxKa-
I0YM Ha ICTOTHY KiJIbKICTh HAYKOBHX TIpallb MOTPeOyE TIMOIIOro BUBYEHHSI.

B y3araspHeHoMy po3yMiHHI €/IHICTH CY/IOBOI MPAKTUKU CIIPUNMAETHCS Ta PO3YyMi-
€TbCA SIK MeBHUH SKICHUU CTaH MPABOCY/HOI [IiAIBHOCTI, 32 SIKOTO IPU PO3IJIS]IL CIIPAB,
1110 BUHMKAIOT 13 TIOIOHNX TIPaBOBIZIHOCKH, MAIOTh MiCIle O[HAKOBI ITiIXO/IH /10 3aCTO-
CYBaHHS Cy/laMM [IPaBOBUX HOPM (ycTasieHa IIPaKTHKa), KOTPi He Ii/Ial0ThCsl CYMHIBY.

Boxrouac migxoau 10 BUPINIEHHST TPOGJIEMHU €IHOCTI CYI0BOI MIPAaKTUKK Oa3y-
IOTbCSI Ha KOHIIENITI BEPXOBEHCTBA 1paBa SIK BasKJIMBOTO IOCTYJIATY, 110 IPOHU3YE YCi
chepu TpaBOBOI peasbHOCTI, B TOMY 4uci i chepy npaBocyis. CydacHe TpakTy-
BaHHS NIPUHIIAITY BEPXOBEHCTBA ITPaBa, MOT0 CKJIAZI0OBUX KOMIIOHEHTIB Ta NIJISXIiB pea-
Jtizartii Bio6paskeHo 3/1e0iIbIIOT0 Y MpaKkTUIli €BPOIENCHKOTO Cy/Iy 3 MPaB JIF/IIMHH,
nependavaE 3-MOMiK 1HIIOTO JOTPUMAHHI 3aca/l IPABOBOI BU3HAYEHOCTI (TIEBHOCTI)
SIK BaXKJIMBOTO aCIIEKTy BEPXOBEHCTBA MPaBa. ¥ KOHTEKCTI 3/IIMCHEHHS TTPaBOCY IS
y IUBITBbHUX CIPaBax MPAaBOBa BU3HAYEHICTb, SIK MPUHITAT, PO3KPUBAETHCS Yepe3
HU3KY BUMOT, CePel IKUX OKpPeMe i BOAHOYAC OCOOJIMBE MICIle BiIBOIUTHCS O/IHA-
KOBOMY 3aCTOCYBaHHIO ITpaBa Cy/laMH, TIOPs/L i3 OCTATOYHICTIO Cy/IOBUX pilleHb (res
judicata) Ta ix 3iiiCHEHHICTIO.

BasksuicTh ykazanoi Bumoru (y KOHTEKCTI peasizallii 3aca/ paBoBOi BU3HAYe-
HOCTI) MOSICHIOETBCS IOCTATHBO TIPOCTO — €IHICTD MiAXO/IB /10 MPABO3aCTOCYBAHHS
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CTBOPIOE BIIEBHEHICTh ISt 0COOM, IIPABO SKOI IOPYILeHe, PO3YMHO OYiKyBaTH i0Oro
HaJIeKHOTO 3aXUCTY MPU 3BEPHEHHI /0 CyIy, PO3YMilouH, 1110 HOpMa IIpaBa, sKa
3abesreuye 3axXucT ii

[HmmMu ciioBaMu, 0013HAHICTD 1HAMBIA 3 YCTAJIEHOIO TIPAKTUKOIO 3aCTOCYBAHHSI TIpa-
BOBUX HOPM /I03BOJISIE OCTAHHBOMY ITPOTHO3YBATH MOTEHIIHHNN pe3yJsTaT PO3IJIsLy
1ioro MO30BY CY/IOM Ta BiJIHOBJIEHHS TOPYIIIEHOTO TpaBa, Te, 110 1HOJI MMEHYEThCI
cTabiIbHICTIO TPABOBOTO CTaHY.

OjiHaK JIOCSATHEHHSI TAKOTO CTaHy 0OYMOBJIIOE HEOOXIZHICTh B iCHYBaHHI HaJIeK-
HUX MeXaHi3MiB 3abe3MeueHHs €[HOCTI CY/ZI0BOI MPAKTUKN HA PiBHI HAI[IOHAJIHLHOTO
MIPABOIOPSIZIKY Ta HAIIJIEHHS BiAMOBIIHO0 (DYHKINEIO MEeBHUX 1HCTUTYITH. Haitbibr
MOIIMPEHOIO CBITOBOIO IIPAKTUKOIO, K BiZIOMO, € Ha/laHHSI OKPECJIEHUX TOBHOBAKEHb
cyy BUIIOI iHCTaHIL, 1m0 BioOpaskeHo, 30kpeMa, y Pexomenartii Komitery Miwi-
crpiB Pazu €sporu R (95) 5 Bin 07.02.1995 p. «Illomo BBesieHHs B [1it0 i TIOTIIIIIEHHS
(byHKITIOHYBaHHS CUCTEM i TIPOTIEYP OCKAp;KEHHS y MUBLIBHUX 1 TOPTOBEJTHHUX CIIpa-
Bax», SIKOIO TepesdadeHo, IO PO3TJISI CIIPAB Y CyAax TPEThOi iHCTAHIIIi TOBUHEH OyTH
CITPSIMOBAHUIT HA PO3BUTOK TIpaBa ab0 CHPHSIHHS B OHOMAHITHOMY TJIyMadeHHi 3aKOHY.

[Moxi6Hwit miaxix 6yB peaizoBaHuil i Ha PiBHI HAI[lOHAJIBHOI CYI0BOI CHCTEMH,
ne Bepxosuuii Cyz y cuiy nosnoxenb cT. 36 3akony Ykpainu «IIpo cymoyctpiit i
CTaTyC Cy/JiB» BUCTYIAE EHTPOM 3a0€3MeUeHHsT €HOCTI CY0BOT TIPAKTUKHY, 3a/1JIsI
4OTO HOMY HAJAETHCS MEBHUN HAGIp IHCTPYMEHTIB SIK TPOIECYabHOTO, TaK i Mmo3a-
IIPOLIECYAIBHOTO XapaKTepy.

Ax cyn i3 mutanp npasa, Bepxosuuii Cyn, 3/1ifICHIOI0YN TI€PETJISI]] CY/IOBUX
pillleHb y TOPSAAKY Kacailii, (popMyJIfo€ MpaBoOBi MO3UINIT MOA0 MIJISXIB 3aCTOCY-
BaHHsI TIPABOBUX HOPM, SIKi € 000B’SI3KOBUMU JI0 BPAaXyBaHHs CYyAaMU TIPH PO3TJIISIIL
nogibuux cupas. CraicTh TaKUX IO3ULIN 3a0e311euyeThesl 3aBASKUA ICHYBAaHHIO Y
IPOTIECYATTbHOMY 3aKOHOABCTBI (DIIBTPIB IOCTYITY 10 Kacallil, a TAKOK OCOOTMBUM
MOPS/IKOM PO3IJISILY cIpaB y ckiaji nasat Bepxosuoro Cyny.

YpaxoByioun BHKJajleHe, OKPecJeHa TeMaTHKa HaIiol poOOTH MOKE BHUIATHCD,
Ha TIepITU OIS, IOCUTD CYTIepeusInBOIO, OCKITbKY aIBOKAT, HAa BIIMIHY BiJl Cy#Y,
He HaJliJIeHUH 3aKOHOM {HCTpyMeHTaMu 3a0e3IeUeHHs] OJJHOMAHITHOTO TIPaBO3acTo-
CyBaHH4, @ TOMY PO3JIyMH IPO NpeAMeT BILUIMBY a/IBOKATa HA ITPABO3aCTOCOBHUN
IPOIleC Y IJIOMY Ta IpoIlecu 3abe3NedeH s €AHOCTI Cy/I0BOI MPAKTUKKA 30KpeMa
MOKYTb MOCISITH CYMHIB ¥ iX JOMIJIBHOCTI. 3 iHIIOro O6OKY, OCTaHHI 3MiHU Yy MTPOIIECY-
AITbHOMY 3aKOHOJIABCTBI, 0COOJMBO B YaCTHUHI PETYJIIOBAHHS MPOIELYP KacaI[iitHOTO
HeperJisilly, HalTOBXYIOTh Ha JAYMKY IIpO IOTpeby IepeocMUCIeHHsT Micii Ta 3MmicTy
MpeAICTaBHUIbKOI (DYHKITIT aJiBOKaTa Ha BiIMOBIHIN CTaflil IMBIJIBHOTO TPOIECY, a
TaKOK /I0O3BOJISIIOTH MPOCTEXKUTH JIEKIIbKA HAITPSIMIB MOKJIMBOTO BILUIMBY a/IBOKATa
Ha peasizaiito Bepxosaum CyzoM (yHKIIT 3a0e31eueHHsT €HOCTI CYI0BOI IPAKTUKH
P PO3TJISIZIi IIUBIJIBHUX CIIPAB.

Tax, nmepexycim npuseptae 10 cebe yBary nosjoxkenss 1. 10 4. 1 cr. 252 IIIK
YKpainu, 3riJ{HO 3 SIKMM CY/I BIIPaBi 3yIIMHUTH ITPOBA/IZKEHHS Y CITPaBi y Pasi neperiisny
CY/IOBOTO pillleHHsT y MOAiOHUX TpaBoBiHOCHHAX (Y iHIIIN cripaBi) y KacariiitHomy
HOPsIZIKY masaToio, 06’eqnanoo nanartoio, Bemmkoio [lamatoio Bepxosuoro Cyauy.
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Cepen nepenbauennx IITK Yipaiuu mijgcTaB ais 3yNuHEHHST TPOBAKEHHS Y
CIIpaBi, CYTHICTHh Ta MPU3HAYEHHS BKA3aHOI BUINE TMiJCTaBU TOSICHIOETHCS K Pa3s
HEeOOXIiTHICTIO TOCATHEHHs OJIHAKOBUX MiIXO/iB 0 TPaBO3aCTOCYBAHHS TIPU PO3-
DIl MOMIOHKMX cripaB. Y TaKUX BUIAAKAX CYJ 3YIWHSE MPOBAKEHHS, SKIIO il
4yac posTJsIy TEeBHOI CIIPaBU CTa€ BiZioMo, 1110 Bepxosaum CyzioM y ckJajii mangaTu,
o0’exnanoi nmanaru abo Besukoi [Tamatu mpuilHATO 0 PO3IJISY CIIPaBy, 00CTaBUHM
SIKO1 1 IoHaNBasK/IMBillle — HOPMU IPaBa, SKi MiJIATal0Th 3aCTOCYBAHHIO Y CITIPHUX
MTPaBOBIJIHOCUHAX, AHAJIOTIUHI THUM, IO € TPEJIMETOM 3aCTOCYBaHHS y CIIPaBi, CTO-
COBHO $IKOI TIOCTABJIEHO MUTAHHS 1TPO 3YNUHEHHS MTPOBA/IKEHHS.

Hagenena mizcraBa 77151 3ynmuHEeHHS TPOBAJKEHHS Y CIIPaBi HE € iIMIIEPaTUBHOIO,
a TOMY BUMarae BiJl aJ[BOKaTa, siKiil y cuiy mosoxkenpb 4. 1 cr. 252 IIITK Ykpainu
Moske OyTH iHILIaTOPOM BiATIOBIZAHOIO KJIOMOTaHHS, BceOIiUHOI apryMmeHnTallii Ta
OOTpPYHTYBaHHSI TOTO, IO MiX CIIPaBOIO, B SAKiN BiH 3iiiicHIOE mpodeciiine mpe-
CTAaBHUIITBO, Ta CIIPABOIO, 1110 PO3IJISAJAEThcs Nanatolo Bepxoshnoro Cyny, MaioTh
Micile O3HAKM MOAIOHOCTI, Ta 3yIMHEHHS NIPOBAKEHHS y CIIpaBi i, SIK HACJIIOK,
3aTATYBAHHS CTPOKIB 1l PO3IJISAY B TAKOMY BMIIQJIKY BUIIPABAAHO OiJIbII BUCOKOIO
MeTOI0 — 3a0e31eyeHHsT 3aCTOCYBAHHsI CYZIOM HOPM MarepialbHOTO TpaBa B YHICOH
i3 copmoBaHoIo MpakTHKoio Bepxosrnoro Cyy.

[IpuKTasoM Takoi CUTYyaIlii MosKe TIOCTyTyBaTH IUBibHA cripaBa Ne 556,/2096,/17-11,
1110 posrisiaanacs BomogumeperbkuM paitoHHuM cyaoM PiBHeHChKOI 06/1acTi, B sIKiii
cyZIoM OyJ10 3aJI0BOJIEHO KJIOMOTaHHsI a/[BOKATa BIANOBIZaya Ta 3yMMHEHO TPOBAJIKEHHS
y crpasi Ha miactasi m. 10 u. 1 c1. 252 IIIK Ykpainu 70 3aKiHYeHHs Mepersisiy y Kaca-
miftHomy nopsiky cripaBu Ne 444/9519/12-11 Bemikoro Ilamaroro Bepxosaoro Cyy.
B 060X HaBeseHKUX CIpaBax CyAaMU PO3IJISIAINCS BUMOTU OAHKIB TPO CTATHEHHS
3a6OPTOBAHOCTI 32 KPEAUTHUMH [JOTOBOPAMH, & MPEIMETOM 3aCTOCYBAHHSI, 3-TTOMiK
IHIIIOTO, — HOPMHU MaTepiaibHOTO TIPaBa, M0 PETYJNIOI0Th CTPOKHU MO30BHOI JAaBHOCTI
Ta TMOPSIIOK 1X OOYHMCIeHHs. Y TOAAIBIIOMY, YXBATIOIOYN PIillleHHS TIPO BiIMOBY Y
3a/I0BOJIEHHI TI030BY, Cy/IN TIEPIOi Ta alessAIiiHOl IHCTaHIIii MOCTaIncs Ha MPaBOBi
BrucHOBKU Bepxoshoro Cymy, copmysboBati y moctanosi Biz 28.03.2018 p. y cripasi
Ne 444,/9519/12-11, po3rJisiji SIKOI CTaB MiICTABOIO JIJIs 3yITUHEHHST TIPOBA/KEHHST Y BKa-
3aHill cripasi, M GyJI0 3a6e31eYeHo J0TPUMaHHST TIoJIoKeHb 4. 4 ct. 263 IIITK Ykpaitm.

3 TIPeACTaBIAEHOTO MPUKJIALY i3 CYOBOI NMPAKTUKHU Ta aHATI3y OKPEMUX HOPM
IUBIJILHOTO TPOIIECYAJTbHOTO 3aKOHO/IABCTBA MOJKHA BUCHYBATH, IO [Iii a/[BOKaTa
y Tpolieci, MoB’si3aHi i3 3asBJE€HHAM KJIONOTAHHS PO 3yMUHEHHS TPOBAKEHHS Y
cnpasi Ha mifctasi m. 10. u. 1 cr. 252 [IIIK Ykpaiuwu, mepecigyioTh He JIUIIEe MeTy
CIIPUSIHHS y 3a0e31edeH i €[HOCTI CY/I0BOI TIPAKTUKH, a i YHUKHEHHS B TTO/IAJIBIIIOMY
MiJICTaB I KacallifHOTO Heperssiy CyloBOTO pillleHHs, BiAMOBiAHO 10 1. 1 u. 2
ct. 389 IIIIK Ykpainu.

Boanouac icroTHuil miact npoiecyajibHUX HOPM, SKi BU3HAYAIOTh MOKJINBOCTI
ajiBoKata OyTH aKTUBHMM Cy0'€KTOM BILIMBY Ha (DOPMYBaHHS €IMHOI TPAaBO3aCTO-
COBHOI TIPAKTUKW PO3TJISILY IUBIJIBHUX CIIPAaB Cy/laMU, CTAHOBJISATH HOPMU TTPOTIECY-
AJIbHOTO 3aKOHY, 1110 CTOCYIOThCS IIUTaHb TaK 3BAaHUX «(IIBTPIB AOCTYITY /10 Kacallii»
(«xacamiitnnx (GiabTpiB») Ta MEXaHi3MiB 1X TTO0JAHHS.
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3akpimieHHs1 3a3HaueHUX (DIABTPIB HA PiBHI 3aKOHY 0OYMOBJIEHE CIENNDIKOIO
TIPUPOIM Kacallil Ta BiZIMOBIAHOI MOEi KacarlitHOTO MePerasay CyIOBUX PillleHb,
peanizoBanoi y uynnniil pegaxitii [IITK Ykpainu. Dinocodis cyyacnoi mozeli € Bij-
JyHHSM yiKe 3ragianoi Pexomenmartii R (95) 5 Bix 07.02.1995 p., y skiit narosoriry-
€TBCS HA TOMY, 1110 Ha PO3IJIL/L TPEThOI iHCTAHIlIl MAlOTh MPUIMATHCS CKapTH, KOTPi
HOTPEOYIOTh PO3IJISALY TIEPEAYCIM /LTSI PO3BUTKY IIPaBa Ta CIPUSHHS B OJHAKOBOMY
TJIyMaueHHi 1 3aCTOCYBaHHI 3aKOHY.

YV cBoiit uncaentiit npaktuii Bepxosuuii Cyz, 06IpyHTOBYIOYM MOKJIHUBICTH
icHyBaHHs moAiOHUX Gap’e€piB MOCTYILy 10 Kacailii Ta BiIMOBU y BiIKPUTTI TIPOBa/I-
JKEeHHS, STK TIPaBUJIO, TAKOXK MOCUJIAETHCS HA yCTaJleH] TTO3UIlii €BPOIENCHKOTO CYIY
3 MpaB JIOJWHU, B 9KUX BHU3HAUYEHO, 0 YMOBU NPUNUHATHOCTI KacalliliHOiI cKapru
MOXKYTh OYTH GiJIbII CYBOPUMHU Y TIOPIBHSIHHI 31 3BUYATHOIO 3a51BOIO CaMe BUXOSTYM
31 cTarycy Cyly KacauiiiHol iHCTaHII, ge IpoleLypyu 3a3Buyail € Giabin hopMaib-
HUMM, 0COOJIMBO SKIO IIPOBAIKEHHS 3IIICHIOETHCS CYAOM IICJIS PO3IIISLY CIIPABH
Cy/IOM TIEPIOl IHCTaHIIil, a MOTIM 11ie ¥ CyZIOM amnessIiiHOl 1HCTaHIIi.

3 OKpecJIeHOTO BUILIUBAE, 110 Ge31ocepeIHiM TIPU3HAYEHHSIM Kacallil BUCTYIIA€E
He PO3IJIsA i BUPIIIEHHST KOHKPETHOI ITUBIJIBHOI CITpaBH, a (POPMYBaHHS €IMHUX TTiJI-
XOJIiB y 3aCTOCYBaHHI 1PaBa, SIKi B MOAATBIIIOMY BUKOPUCTOBYBATUMYTHCS IHITUMU
cyzamu gk opientup. Ile noscHioe, yomy Kacailis 06’€KTUBHO He MOKe OyTH BiiKpu-
TOIO JIJIST BCiX CIIPaB, a JIWIIE JUIs THX, e Te TIOTPIOHO /I BUKOHAHHST BepxoBHIM
Cynom cBO€i TONOBHOT (DyHKIIII.

TaxkuM ymHOM, TOZOJIAHHS BiAIOBIAHUX (PiJIBTPIB OUEBU/IHO IIOCTAE HEIIPOCTUM
3aBJaHHAM /71 3asBHUKA, OCKLJIbKA BUMAara€ BiJl HbOTO IPYHTOBHOTO PO3YMiHHA
paBa, 0COOIMBOCTEN Pery/oBaHHs IPABOBUX BiIHOCHH, 00i3HAHOCTI i3 yCTaJIEeHOIO
MIPAKTUKOIO 3aCTOCYBaHHSI IIPABOBUX HOPM, a TaKOX, 1110 HE MEHIII BAXKJIMBO, HABUUOK
HAJIE’KHOI apTyMeHTallii, SIKi B CyKYITHOCTI JI03BOJIATDH BlieBHUTU BepxoBuuii Cyn y
HEeOOXiIHOCTI MPUITHATTST KacalliifHOI CKapru 0 CBOTO TPOBA/KEHHS Y KOKHOMY
KOHKpeTHOMY BuTajiky. OCTaHHE, Ha HAIIl TIOTJIsI], BU3HAYAE OCOOJIMBY POJIb A/[BO-
KaTa y MpoIleci MiJITOTOBKYM KacalliliHOI CKapry K MPOoQeciiHOTo MpeficTaBHUKA, M0
BOJIOJIIE OCTATHIM piBHEM KOMIIETEHIIi1 i MpaBoBO1 KBasi(ikailii, Ta BKOTpe 1eMOH-
CTPY€E OOIPYHTOBAHICTh Peai3oBaHOTO 3aKOHOAABIIEM ITiXOLY 100 BUKIIOYHOTO
MPEICTABHUIITBA a/IBOKATOM ITi/l YaC PO3TJISY CIpaB y Cy/i KacaliitHol iHCTaHIIil.

Y 11bOMy KOHTEKCTI BapTO TIepe/lyCciM 3BEPHYTH YBary Ha TaKuil MpoIecyaJbHUI
(inpTp, K MiACTaBU KacalilHOTO OCKap:KeHH:, 0 3a3HaB CYTTEBUX 3MiH TICJS
npuitHaTTs 3akony Ykpainu «IIpo BHecenns 3min 0 TocromapcbKoro mporecyasnb-
HOTO Kojlekcy YKpainw, [{uBisipHOTO TIpotiecyasibHOTO KoJlekcy Ykpainu, Kopekcy
aJIMiHICTPATUBHOTO CYZIOYMHCTBA YKPAiHU MIOJI0 BAOCKOHAJIEHHS MOPSIIKY PO3TISLY
cynoBux crpaB» Ne 460-1X Big 15.01.2020 p. Bianosizno 1o 4nHHOI pepakiiii 4. 2
ct. 389 IIIK Ykpainu mizcraBamu JiJid KacallilHOTO OCKapKeHHST PillleHb CYy Tep-
1101 1HCTAHIIIl TICsA aneAlifHOTO TIePerigay CIIPaBu Ta MOCTAHOB CYY alessaiiitHol
incrantii (OKpiM MaJIO3HAYHUX CIIPaB) € HeNpaBUJIbHE 3aCTOCYBAaHHS CYJOM HOPM
MarepiajJbHOrO MpaBa YM MOPYIIEHHS HOPM IIPOIECyasbHOIO IIpaBa BUKJIOYHO Y
TaKWUX BUIAJKaX:
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1) gxmio cyxa anesamiiiHoi iHCTaHIli B OCKapKyBaHOMY CY/IOBOMY PillleHHi 3aCTO-
CyBaB HOpPMY TpaBa 0e3 ypaxyBaHHs BHCHOBKY IIOJI0 3aCTOCYBAaHHSI HOPMU TIpaBa y
MOIOHUX TTPABOBITHOCUHAX, BUKJIA/IEHOTO y TIocTaHOBI BepxoBHoro Cy/y, KpiM BUTIAIKY
HagBHOCTI TlocTaHoBU BepxoBHoro Cyzy Mpo BiICTYIJIEHHS Biji TAKOTO BUCHOBKY;

2) AKIO CKapsKHUK BMOTHBOBAHO OOTPYHTYBaB HEOOXiMHICTh BiJICTYIIJICHHS Bijl
BHCHOBKY II[0/I0 3aCTOCYBaHHSI HOPMH IIpaBa y MOAIOHUX MTPABOBITHOCHHAX, BUKJIA/e-
Horo y octanoBi BepxoBrnoro Cyjry Ta 3aCTOCOBAaHOTO CYIOM aIleJIAIiiHO1 iHCTaHIIii
B OCKapKyBaHOMY CYZIOBOMY PillleHHi;

3) gkuo BiAcyTHIN BUCHOBOK Bepxosnoro Cyay 11010 IUTaHHS 3aCTOCYBaHHS
HOPMU TIpaBa y MOAIOHUX MPABOBIIHOCHHAX;

4) SIKIIO Cy/I0Be PillleHHsT OCKAPKYETHCS 3 MMiICTaB, MepedayeHnX 4acTHHAMU
1, 3 ct. 411 HIIK Yxpainm.

3 aHasti3y HaBEJIEHOI HOPMU BOAYAETHCS, 1110 MEPII TPH ITICTaBU MalOTh Ge3rnoce-
penHe BipHOMmeHH 10 peasizanii Bepxosunm Cymom ¢yHKINI 3abe3eueHHsT €HOCTI
CyZIOBOI TTPAKTUKH, OCKIJIbKYA BUMAraloTh Bifl JIBOKATA, SIKW IHIIIFOE 3BePHEHHS JI0 CYy
KacalliifHoi iHCTaHIIii, 0OIPYHTYBaHHSI HAsIBHOCTI CKJIQJIHOTO IOPUIMYHOTO (DAKTY, a caMe:

a) HerpaBUJIBHOTO 3aCTOCYBAHHSI CYJIOM HOPM MaTepiajbHOTO mpaBa Ta (a60)
MOPYIIEHHST HOPM TPOIIeCyabHOTO TTPaBa,;

6) morpebu y 3abe3MedeHHi 0JJHAKOBOTO TIyMauy€HHsI 1 3aCTOCYBaHHSI IPABOBUX
HOPM 4epe3 KacalliiHUH TeperJisiji CyZI0BOTO PIillleHHST Y KOHKPETHIN CIpasi.

OOTpyHTYBaHHSI OCTAHHBOTO IOPUIAUYHOTO (DAKTY, SIK ITACTAaBU KacaI[iiiHOTO
OCKap:KeHHs, BUMAara€e BiJl a/[BOKaTa pPeTeJbHOTO BUBYEHHS U y3arajgbHEHHS IIPaK-
tuku BepxoBaoro Cyzy Ta HOTro TpaBOBUX BUCHOBKIB, C(DOPMYJTHLOBAHUX JI0 11HOTO
3a pe3yJIbTaTaMy PO3IJISY CIPaB, IO BUHUKJIM i3 TOMIOHMX MPAaBOBIAHOCHH. X04a
i3 TUM MeTO/IMKa TaKOTO OOTPYHTYBaHH AU(EPEHIIIOETHCS 3a/IEKHO BiJl XapaKTepy
caMol Ii/ICTaBU KACAIiHHOTO OCKApPKEHHSI.

Tak, B acrexTi ockap:KeHHs Cy/I0BOTO pillieHHs Ha mifcTtasi m. 1 4. 2 cT. 389
[TIIK Ykpainu 3aBiaHHAM aJBOKaTa, MOPS/L i3 3araJibHUMM JI0OBOJIaMU CTOCOBHO
HEMPaBUJIBHOTO 3aCTOCYBAaHH HOPM MaTepiaibHOTO MpaBa, € OOTPYHTYBAHHS HasB-
HOCTI PO3XO/I’KEHD y TTPABO3aCTOCOBHUX Ti/IX0aX MiK BUCHOBKAMMU, BUKJIAIEHUMU B
OCKap KyBaHiil TIOCTAHOBI aMeJIAIIHOTO CyIy, Ta BUCHOBKaMU, C(hOPMYTHOBAHIMHI /IO
I[bOTO y mocTaHoBi (mocranoBax) Bepxosuoro Cymy mpu posriisizii MoAiOHUX CIIpaB.
Ile mepenbauae, 30kpema:

a) TONIYK 1 aHaJi3 BiAmoBifHOI pakTuku BepxoBHuoro Cyny i3 3a3HaY€HHSIM
HOMepY CIIPaBU Ta JIaTH yXBaJeHHS TMOCTaHOBU (IIOCTAHOB);

6) BKa3iBKy Ha CTaJiCTh MPaBOBOTO BUCHOBKY BepxosHoro Cyjy Ta BiJCyTHICTBH
MTOCTAHOBU TIPO Bi/ICTYTIJIEHHS Bi/l TAKOTO BUCHOBKY;

B) MO3HAYEHHS Y KacalliliHill cKap3i B YOMY KOHKPETHO TIOJISITAE HEBI/IMOBIHICTD
BUCHOBKIB Cy/ly alleJIAMiHOI iHcTaHIlii BUcHOBKaM BepxosHoro Cyy, BUKIaIEHUX
y nepesiiyeHnX MoCTaHOBAX;

r) oOIPyHTYBaHHS TOTO, IO OCKapsKyBaHe PillleHHs Ta [IOCTaHOBU BepXxoBHOTO
Cyny, HagaHi 1Jis1 TOPIBHSAHHS, YXBAJIEH] Y CIIPaBax, 10 BUHUKJIN 13 MOAIOHUX mpa-
BOBITHOCUH Ta 32 aHAJOTIYHUX (DaKTUIHUX OOCTABHH.
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BianoBizHo, TOAaHHAM KacalliifHOT CKapTu 3 OKPEeCJIeHOI MiJICTaBU aJ[BOKAT CHUT-
HaJIi3y€e TIPO iCHYBaHHS MOPYIIEHHS 3acajJill OJIHAKOBOTO 3aCTOCYBAHHS 3aKOHY TP
POSIJISA/ MOAIOHUX CIIPaB i, Y BUMAAKY AOBEAEHHS IIiJ] YaC KacaI[iiiHOTO IepersiLy
o6cTaBrH, 3a3HAYEHUX BHIIE, CIIPUsE TakuM YnHoM Bepxosromy Cyay B yCyHeHHi
BiZIMOBiIHUX Po36iKHOCTEH Ta 3a0€3MEeYeHH] CTaIOCTI CYZ0BOI MTPAKTUKH.

Taxk, moctanoBoio Bepxoshoro Cymy Bix 21.04.2021 p. y cripasi Ne 199/5331/19
OyJI0 3a/I0BOJIEHO KacalliifHy CKapry ajBoKaTa Ha MmocTaHoBy JlHiTpoBCchbKOro are-
agauivinoro cyay Big 13.10.2020 p. [lixTpumyioun apryMeHTH, BUKJIa/eH] aJiBOKa-
TOM Yy CKap3i, CyJl KacalliiiHOi iHCTaHIlil KOHCTaTyBaB HeNpaBUJIbHE BPaxyBaHHS
areJIgIinANM CyZIoM BUCHOBKIB BepxoBHoro Cyjy, BUKJIAJIEHUX y MOCTAHOBAxX BiJl
07.04.2020 p. y cpasi Ne 316/265/17, Bix 14.02.2020 p. y crpasi Ne 757/64361/17,
a TakoX BUCHOBKIB BepxoBHoro Cymy Ykpainu, BUKJIaJIeHUX y TTOCTAHOBAX BiJl
10.06.2015 p. y copasi Ne 6-3611c15, Bix 11.05.2016 p. y crpasi Ne 6-33811c16 cro-
COBHO BCTaHOBJIEHHsI (DaKTy YKJIaJeHHsI I0TOBOPY OaHKIBCHKOTO PaxyHKY, a TAaKOK
CTATHEHHS BiJICOTKIB 32 KOPUCTYBAaHHS I'POIIOBUM BKJIAQ/IOM IIPU PO3IJIs/li CIIOPIB,
110 BUHUKAIOTh MK OaHKaMU Ta BKJIATHUKaMU. BuieHaBeene cTaio micTaBoio st
CKAaCyBaHHS OCKap>KyBaHOI'O CY/IOBOTO PillleHHs i3 HAIIPaBJIEHHSIM CIIpaBU Ha HOBMIl
PO3TJIS IO CYy aneAiiHol iHCTaHIIil.

Ha BigMiny Bif po3rJyIsIHyTOl HiJICTaBU KacaliiiHOTO OCKapsKeHHs IijcTaBa,
nepex6adena 1. 2 4. 2 cr. 389 IIIK Vkpainu, € 6isibln CKIaaHOI0O B OOIPYHTYBaHHI,
OCKIIbKY BUMAra€ Bij 3asiBHUKA mepekoHaHHs Bepxosuoro Cymay y HeoOXimHOCTI
neperssy Ta ¢GpopMyBaHHSI HOBOTO I/IXO/Y /10 3aCTOCYBAaHHS HOPMHU IIpaBa, KUl
He Bi/IOBia€ ToMy, 110 OYB c(hOPMOBAHUI 10 HOTO KACAI[ITHUM CyIOM. 3 aHai3y
HaBe/IeHOI HOPMM BUILJIWBAE, 110 apryMeHTAaTHBHA YaCTUHA KaCalliifHOI CKapru Mae
MICTUTH:

a) TOCUJIAHHS Ha ycTajeHi BUCHOBKHU BepxoBHoro Cymy 11010 3aCTOCYBaHHS
HOPMHU TIpaBa y TOAIGHUX TPABOBIIHOCKHAX, SIKi OyJIM BpaxOBaHi CYIOM alle/IsIiitHOl
IHCTaHIII TPU yXBaJeHHI OCKap:KyBaHOTO PIilllEHHS;

6) oOrpyHTYBaHHSI HEOOXIIHOCTI BiZICTYIJIEHHST Bi/l TAKUX BMCHOBKIB;

B) BU3HaueHHS (MPOIO3UITiI0) HOBOTO MiIXO/y Y 3aCTOCYBaHHI HOPMU TIPaBa,
KW € TIPOTUIEKHIM yCTAJTIEHOMY.

TakuM yrHOM, SKIIO y TepHIOMY BUIIAJKy MOTHUBOM IIO/IaHHS KacalliiiHoi cKapru
cTae 3abe3leyerHsl €HOCTI CYZ0BOI MPAKTUKK Yepe3 YCYHEHHs BUSBIEHUX PO3-
GIsKHOCTEH y 3aCTOCYBaHHI MIPaBOBOI HOPMH, TO Y APYromMy — (hOpMyBaHHSI HOBOI
MPaKTUKU 3aCTOCYBAHHS TTPABOBUX HOPM Yepe3 3MiHy MiAXomry, chopMOBAaHOTO /10
nboro Bepxosaum Cynom.

BoaHouac Hailbibiln sICKpaBoO, Ha HAIIY AYMKY, MOKJIMUBICTH aJBOKaTa CIIPHU-
ATH 3a0€3MeYEHHI0 €HOCTI CYI0BOI MPAKTHKU TPOCTEKYEThCS Yepe3 OCKapKEeHHS
B KacalliifHOMY TIOPsIIKY pillleHb 3 TmijacTaBu, nepexdadenoi m. 3 4. 2 ct. 389 IIIIK
Ykpainu. Mexaniam peasizarii BiAmoBigHoI migctaBy mepeadbavac:

a) 30cepe/KeHHs a[BOKAaTOM yBard Ha KOHKPETHiil HOpPMi TIpaBa, M0 MijJIsrae
3aCTOCYBAaHHIO y CIIIPHUX ITPABOBiTHOCUHAX;
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6) 'PYHTOBHWIA aHAJIi3 MPaKTUKKU po3risiny Bepxouum CyoM ciipas, 10 BUHU-
KalOTh 13 MOMIOHUX MPABOBIIHOCKH, HA TIPEIMET BUSIBJEHHS BifICyTHOCTI copmy-
JIbOBAHUX MPABOBUX BUCHOBKIB CY/y 3 MMMTaHb 3aCTOCYBaHHS Bi[TIOBiIHOI HOPMH;

B) OOIPYHTYBaHHSI HENPaBUJIHBHOTO 3aCTOCYBAaHHS Cy/JaMU B OCKap:KyBaHUX
PillIeHHSIX HOPMH ITpaBa, 3 HeoOXiaHicTio (hopmyBanHst BepxoBaum CymoM mpaBoBOro
BUCHOBKY Ta BUCJIOBJIEHHIM aJ[BOKATOM BJIACHOI TIO3UIIii IO/I0 NIJISAXIB 11 TPaBUIb-
HOT'O 3aCTOCYBaHHS.

YHIKaQJIBHICTIO TPETHOI 13 PO3TJISTHYTUX TiICTaB KacalliiHOTO OCKap>KEHHS € Te,
110 Y Pasi 3aJ10BOJIEHHS KacalliiiHOl CKapru 3asBHUK I10 CYTi BUCTYIIA€ iHIIIATOPOM
Bupobsientisi Bepxosuum CyoM HOBOTO, 10 1[HOTO HEBIZIOMOTO MiIXO/Y TIO/I0 3aCTO-
CyBaHHsI HOPMHU TIPaBa MPU POITJISAL CIPaB Y MOAIOHUX MPABOBITHOCHHAX.

Taxum yuHOM, CYKYITHUI aHAaJi3 MiZIcCTaB KacalliifHOro ocKap:KeHHs, epesiyeHnx
y mynkTax 1-3 4u. 2 ct. 389 IIITK Ykpainm, BKadye Ha Te, MO MOJAAHHIO KacalliitHOi
CKapTu Ma€ TepeyBaTh peTejibHe BUBUEHHS aIBOKATOM ICHYIOUOI TTPAKTUKU BepxoB-
Horo Cymy Ha mpesMeT BUSIBJIEHHS CyNePeYwIMBUX TIXO/iB Y TMPaBO3aCTOCYBaHHI,
HeOOXiTHOCTI BiZICTYIUIEHHST Bijl yCTaJI€HUX MMO3WIIN YK, HaBIaKK, GOPMYBAaHHIO HOBOI
MTPaBOBOI MTO3UIIi1. APryMeHTAIlisl OCTAaHHBOTO € BAXKJINBOIO CKJIAJ0OBOIO BiITIOBITHOTO
MIPOIECYAJTBHOTO JJOKYMEHTA I OCTaTOYHO Ma€ Ha MeTi cripusiHas Bepxosuomy Cyny
y 3abe3nedyeHHi €IHOCTI Cy0BOI MPaKTUKU. BificyTHICTH TAKOTO OOIPYHTYBaHHS, TaK
CaMo SIK i HeHaJIeKHe OOTPYHTYBAHHS HASTBHOCTI TTi/ICTAB JIJIsI KACAIIHHOTO TIePerJIsiLy,
MTPOIIECYaIbHUM 3aKOHOM BU3HAIOTBHCS SIK HEIOJIK KAcalliiHOI CKaprH, 10 CIIPUYNHSIE
3aJIMIIEHHsT TaKol ckapru 6e3 pyxy abo ii moBepHenHst (yactunau 2, 3 cr. 393 IIITK
Ykpaiun).

[Mopsix i3 BUKJIaZeHUM, POJIb afiBoKaTa y 3a0e3redeHHi €HOCTI Cy[0BOI IPaAKTHKK
MOKke OYyTH TaKOK MPOCTEKEHA Yepe3 MOA0JaHHs IHIIOTO iCHYI0YOro KacaliitHoro
(iabTPY 32 03HAKOIO MAJIO3HAYHOCTI CITPABHU.

3a 3araJibHUM MPABUJIOM, BudHadyeHUM y 11. 2 4. 3 c1. 389 IIIIK Ykpainn, cymosi
pillleHHs y MaJIO3HAYHUX CIIpaBaX Ta y CIIpaBax 3 I[iHOIO MO30BY, 1[0 He IIePEeBUIILYE
JBOXCOT II'SITAECATH PO3MIPIiB IPOKUTKOBOIO MiHIMyMYy JJIsI Ipalie3faTHUX ocio,
He Hif/IgraloTh KacaliiiHOMY ocKap:keHHI0. Pa3oM i3 TMM 3akoHOM IepenbadeHi
BUIAIKHU, KOJIM BiANOBiAHUIT (DiabTp MOXKe OYTH MOAOJAHUN 3asIBHUKOM 1 30KpeMa,
TaKUM € TiHATTS y KacalliliHiil cKap3i MUTaHHS MpaBa, 10 Ma€ (QpyHAaMeHTaJIbHe
3HaYeHHA 71 (GOPMYBaHHS €IMHOI PABO3aCTOCOBHOI MPAKTUKK (TIT. «ay» 1. 2 4. 3
ct. 389 IIIIK Ykpainn).

I3 11bOTO BUILIKMBAE, 10 HOPSA i3 HEOOXIAHICTIO OOIPYHTYBaHHS HasBHOCTI
3araJbHUX MICTaB /IS KacalliltHOTO OCKAp:KEeHHS, PO3TJITHYTUX BUIIE, HA aJiBOKaTa
IIPU 3BEPHEHHI JI0 Cy/ly 3 KacallilfHOI0 CKaproio Ha PIillIeHHs, yXBaJleHe Y MaJIO3HAYHIN
CIIPaBi, I0IATKOBO MOKJIAJAETHCS TSTap 0OIPYHTYBAHHS HAsSIBHOCTI (DyHIaMeHTATbHOT
PABOBOI MPOOIEMH, TII0 Ma€ 3HAYEHHST 17t POPMYBAHHSI €IMHOI TPABO3aCTOCOBHOT
MTPaKTUKU B Takiil cripaBi. OCTaHHE, B CUJTy OYEBUHOI OI[IHOYHOI TIPUPO/IA HABEIEHO]
KaTeropii, BUMarae HaJjie;kHO1 apryMeHTallil y TeKCTi KacallifHOI CKapri.

Sk mpuKkaa;, MOXKHA HaBeCTH IUBiIbHY cripaBy Ne 742/2585/19, y sxiii aaBo-
KaTOM I031BayYa OyJIO TIOaHO KacalliiiHy CKapry Ha CyAoBe pillleHHS Y MaJO3HauHii
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CIIpaBi, y YaCTUHI BUPIIIEHHS Cy/IOM ITUTaHb PO CTATHEHHS BUTPAT Ha TPodeciiiny
MPaBHUYY JIOTIOMOTY i3 TIOCUJIAaHHSM Ha 1. <a» 1. 2 4. 3 cr. 389 LIIK Ykpainu.
Omnintoroun noBoan 3asBHUKaA, Bepxosuuit Cyn B yxBadmi Bix 28.09.2020 p. miitmon
BUCHOBKY, IITO KacalliiiHa CKapra CTOCYETbCS MUTAHHS 1PaBa, sike Ma€e (GyHIaMeH-
TaJIbHE 3HAYEHHS /sl (DOPMYBAHHS €IMHOI ITPABO3aCTOCOBHOI MMPAKTUKU HIO/I0
POBIIO/IiIy BUTPAT Ha IIPAaBHUYY JOMOMOTY, SIKi Ma€ OyTH CILJIaueHo, y pasi ImiaTBep-
JUKEHHsT 00CSTY HaJlaHUX TOCJIYT i BUKOHAHUX POOIT. /[0 TOTO K Cy/ TIpU BUPIileHH]
MATAHHS PO BIJIKPUTTS KACAI[IHHOTO MPOBA/IKEHHS TaKOXK B351B /10 YBaru MOCUJIAHHS
aJlBOKaTa Ha 3aCTOCYBaHHsI aleJISIIiHIM CYJIOM HOPMH IpaBa 0e3 ypaxyBaHHS
BUCHOBKIB BepxoBnoro Cyny, Bukiasennx y nocranosi Bij 03.10.2019 p. y cripasi
Ne 922 /445 /19, y 3B’s13Ky 3 uuM cyaoM OyJI0 BU3HAYEHO, 110 HEOOXiHICTh 3abe3rie-
YeHHSI €[HOCTI Cy/I0BOI IIPAKTUKU B HaBEJAEHOMY BHIIAJIKY € OL/IbIII IPIOPUTETHOIO Y
TTOPIBHSHHI 13 MaJIO3HAYHUM XapaKTepOM CITPaBH.

Posrisiaroun mporecyaabHi MOKJIMBOCTI afiBOKaTa OyTH aKTUBHUM Cy0'€KTOM
BIJINBY Ha IOTPUMAHHS 3acajl OTHAKOBOTO 3aCTOCYBAHHS CYIaMU TTPAaBOBUX HOPM, He
MOKHQ OMMHYTH YBaroto TakoX iCHYIOUMI IOPSZIOK PO3IJILY [paB y CKJAJL HajaT
BepxosHoro Cymy. Ykazanuil mopsiiok cam 1mo cobi BUCTYTIAE BaKJIUBUM CKJIAHU-
KOM IIPOLIECYa/IbHOTO MeXaHi3aMy 3a0e31eueHHsl €HOCTI CyI0BOI IPAKTUKHU, OCKIJIbKH
NOKJMKAHWN yCyBaTH MOTEHITiTHI po30isKHOCTI Misk BUCHOBKaMu Bepxosroro Cymy
II[0/I0 3aCTOCYBAHHS HOPM TIpaBa y MOAIOHUX MPAaBOBIIHOCHHAX, SIKi MOXKYTh BHHU-
KaTy BYKE HA CTAJIisIX KACAI[IHOTO PO3IJISIAY, & TAKOXK OYTH IHCTPYMEHTOM BUPITIEHHS
BUKJIIOUHUX MPABOBUX MPOOJIEM, KOJIM Tepejiadya CIpaBu Ha PoO3TJsiA 10 Bennkoi
[Tasmaru BepxosHoro Cyzay 00ymMoBieHa HeOOXiHICTIO 3a6e31IeYeHHs] PO3BUTKY IIPaBa
Ta (popMyBaHHS €IMHOI TPABO3ACTOCOBHOI MPAKTUKHU.

Boanowac Ha BigMiHy Bi pPO3TJISTHYTUX BHUIle CHOCOOIB BILUIMBY aJBOKaTa Ha
nuTaHHs 3a0e3MeYeHHsT €HOCTI Cy/I0BOI MPAKTUKHU, MO MOB’sI3aHi 13 MOI0JaHHIM
KacaliitHux (isbrpiB Ta 0COOJMBOIO METOIUKOI0 apryMeHTallli KacalliitHol ckapru,
IHCTpYMEHTOM iHillifOBaHHS MMUTaHHS IPO Tepejady clpaBu Ha po3rian Besnkoi
[Tanatn BepxoBuoro Cyny € BifIIOBifiHEe KJIONOTAaHHS, SKe TOJAETHCA B TOPSIKY,
BcranoBseHomy ct. 404 IIITK VYkpainu Tta nepen6adae oOrpyHTYBaHHS HassBHOCTI
Ii/ICTaB /I Takoi epenadi, nepemivennx y ct. 403 IIIK Ykpainm.

30KpeMa, 3 aHaJIi3y BiJITIOBITHUX HOPM BUILIUBAE, 10 KJIOMOTAHHS a/IBOKATa PO
nepezavy cripaBu Ha poariisg 10 Beauxkoi Tlanatu BepxoBHoro Cyny MOBUHHO Mic-
TUTH HaJIE)KHY apTyMEHTAIlif0 TOTO, IO CIIPaBa, B AKill BiH HaJla€ Mpodeciiiny mpas-
HUYY JOMOMOTY, MiCTHTh BUKJIIOYHY MPAaBOBY MPoOGaeMy Ta MoTpebye BUPOOTIEHHS
Bepxosanm Cyziom €IMHNX y3TOKEHUX TTIXO/IIB OO0 3aCTOCYBAaHHS HOPMHU TIPaBa
y TIOIIOHUX TIPABOBITHOCHHAX.

Ax warosioneno B yxBani Benmukoi [Tanatu Bepxosroro Cymy Bin 30.10.2018 p.
y crpasi 757/172/16-11 i y mogaiblioMy HEOJHOPA30BO MPOAYOJbOBAHO B 1HIIX
MOCTAHOBAX CY/Ly, BUKJIIOUHA TIpaBoBa MpobiieMa Ma€ OIliHIOBATHCS 3 YPaxyBaHHSIM
KIJTBKiCHOTO Ta fAKicHOTO BuMipiB. 3 mosuilii Bepxosnoro Cymy KinbKicHUN BUMIp
irocTpye Toii dakr, 1o mpobiieMa HassBHA He B OZHIN KOHKPETHIil cIipaBi, a y HEBH-
3HaYeHiil KIJIBKOCTI CropiB, siki 200 BXKe iCHYIOTh, 800 MOKYTh BUHUKHYTH 3 ypaxy-
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BaHHSIM TIPABOBOTO MTUTAHHSI, IIOJIO SIKOTO TIOCTAE TIPOOIEMa HEBU3HAYEHOCTI. Y CBOIO
Yepry 3 MOy SKICHOIO KPUTEPiio PO BUKJIIOYHICTh IPABOBOL IPOOJIEMH CBIIYATh
Taki 0OCTaBMHU, SIK BiJICYTHICTB CTAJIOI CYI0OBOI IIPAKTUKK Y MUTAHHAIX, [0 BU3HAYA-
I0ThCSI SIK BUKJIIOYHA TIpaBoBa MpodJieMa; HeBU3HAYEHICTh HA HOPMAaTUBHOMY PiBHI
MPABOBUX MUTaHb, sIKi MOXKYTh KBali(hiKyBaTHUCS sIK BUKJIIOYHA MTPABOBa MPOOJIEMa;
HEeOOXIiHICTh 3aCTOCYBaHHS aHAJIOrii 3aKOHY YK IIpaBa; BUPILIEHHS [IPaBOBOI IIPO-
6sieMu HeoOXiiHe [171st 3a0e3TedeHHs] TIPUHITUILY TPOMOPIIHHOCTI, TOOTO HAJIEKHOTO
GaJaHCy Mix iHTE€pecaMu CTOPIH y cipasi. MeToo BUPINIEHHS BUKIIOYHOI IPaBOBOI
mpobsieMu € (OpMyBaHHS €IMHOI PABO3aCTOCOBHOI MPAKTHKU Ta 3abe3redeHHsI
PO3BUTKY IIpaBa.

[TpounToBana 1Mo3ullis, Ha HalI TOIJISA, BUCTYIIA€ BAXKJIUBUM METOJUYHUM OPi-
EHTUPOM I aJIBOKaTa Ta MiJATa€ BpaxXyBaHHIO MIPU MiITOTOBII BiITIOBITHOTO KJIO-
MOTAHHS TIPO Tlepeavy crpaBu Ha posrisan 10 Beaukoi [lamatn Bepxosroro Cyy.

V3araibHIOIOUM BCe BUIEBUKJaJeHe, BAPTO HATOJOCHUTH, IO 3a0e3NeueHHs
€IHOCTI CY/ZIOBOI MPAKTUKU HE CJIJI PO3IJISIIAaTH BUKJIOUHO K pobaeMy Bepxos-
Horo Cyzy Ta ¥oro nepcoHaibHy BiIMOBiIa/ibHICTD. Be3ayMOBHO, SIK B culy 3aKOHY
Ykpainu «IIpo cymoycTpiii i cTaTyc cyZiiB», Tak i B CUJTy OKPEeMUX OJ0KeHb TIPO-
IecyasbHUX KojieKciB came BepxoBuuii Cyz BUCTYIIA€ TEHTPAIbHOIO THCTUTYIIIEIO
y cepi bopMmyBaHHS €IMHUX TIXOIB MOA0 3aCTOCYBAaHHS TPABOBUX HOPM, IS
YOTO 3aKOHOJIABEIlb HAZIA€ MOMY HU3KY CIIeIiabHUX MPOIeCyaTbHUX IHCTPYMEHTIB.
OpHak 3BaskalouM Ha CYTTEBE 3HAUYEHHsI OKPECJEHOI MPoOJIeMaTHKU Ta JAWHAMIKY
IIpoliecyalbHOr0 3aKOHOJABCTBA B YaCTHUHI JIOCTYIY /10 Kacallil y HMUBIJIbHUX CIIpa-
BaX, MEBHY MICii0 Ta MOXKJIUBOCTI Y CIIPUSHHI €HOCTI CY/0BOI TPAKTUKU Bi/IBEJICHO
TakoX i agBokaTam. OcTaHHE HAOIIBII BiIUYTHO BUSABJISETHCS TIPU 3BEPHEHHI /10
Bepxosuoro Cyay i3 kKacariiiHo0 CKaproio, o Ha ChbOTOJIHI BUMAara€ Bifl a[BOKaTa
PO3IIMPEHOT apryMeHTallii mpu 0OTPYHTYBaHHI HASIBHOCTI MICTAB JIJIST KAcaIliiHOTO
TeperJisiy i3 peTeJlbHUM aHaJi30M yCTaJeHOl TPAKTUKU ¥ MTPABOBUX TO3UITIHN Kaca-
IIITHOTO Cy/Iy Ta iHKOJIM HABEIEHHSIM JIOBO/IIB CTOCOBHO HEOOXiIHOCTI Bi/ICTYyTJIEHHST
BiJl TakuX i (popMyBaHHS HOBUX €JAMHUX ITPABO3ACTOCOBHUX MiIXO/IiB.

Popov 0. I., PhD in Law, Associate Professor of the Department of Civil Procedure, Yaroslav
Mudryi National Law University, Ukraine, Kharkiv.
e-mail: alexpopov.kh@gmail.com ; ORCID 0000-0002-4792-250X

The role of the advocate in the ensuring the unity of the judicial practice in civil cases

The presented work highlights the possible ways of the advocate’s influence on the implementation
by the Supreme Court of the function of ensuring the unity of judicial practice in civil cases. Without
denying the status of the Supreme Court as a central institution in the field of forming unified approaches
to law enforcement, attention is focused on the fact that the dynamics of procedural legislation in terms
of regulating procedures for access to cassation in civil cases allows us to rethink the mission and content
of the representative function of a lawyer at the appropriate stage of the civil process. Based on the
analysis of the current edition of the Civil Procedure Code of Ukraine, it is argued that the ability of the
advocate to be an active subject of influence on the formation of a unified law enforcement practice is
most noticeably manifested when overcoming existing filters of access to cassation, in particular, when
applying to the Supreme Court with a cassation appeal, which today demands from the advocate extended
argumentation when proving the existence of grounds for cassation revision, with a thorough analysis of
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the established practice of the cassation court and, at times, giving reasons for the need to deviate from
such practice and form new law enforcement approaches.

Along with the above, among the individual methods of influence of the advocate on ensuring the
unity of judicial practice, the filing of a petition for the suspension of proceedings on the basis of a review
of a court decision in similar legal relations (in another case) by way of appeal by the chambers of the
Supreme Court, as well as a petition to transfer the case for consideration The Grand Chamber of the
Supreme Court in connection with the need to resolve an exceptional legal problem.

Keywords: advocate in civil proceedings; the Supreme Court; the unity of judicial practice;
grounds for cassation appeal; legal opinions of the Supreme Court; the principle of legal certainty.
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A MISSING PERSON AS A COPYRIGHT HOLDER

The disappearance of people is a phenomenon that requires in-depth multi-faceted analysis. The law
does not regulate the situation of a missing person between their disappearance and being declared dead.
During this time, in the understanding of the law, a missing person remains an entity that can dispose of
their property rights and personal rights, but because of the disappearance people are unable to do that,
so his/her rights are exposed to be lost or unlawfully used by other persons. As a result, many doubts must
be faced by people close to the missing person.

This work discusses the copyrights of the missing person, its execution and protection in the time between
the disappearance and declaring the person dead. As an introduction, the subject of copyright (work) is
discussed and the division of copyright into moral rights and property rights is indicated. Next, the paper
presents the possible ways of proceeding in the event of a disappearance, including a minor, spouse, and
co-creator. The possibility of appointing a custodian and submitting a request to a prosecutor is indicated,
and an analogous application of provisions in the event of death is proposed. Moreover, a situation where
an action to protect moral/economic copyrights has been brought before a person missing (the proceedings
are pending) is noted. Finally, the consequences of declaring a missing person to be dead are discussed.

Based on the considerations carried out, it can be concluded that there is no single appropriate legal
solution in a situation where there is a need to exercise and protect the personal/economic copyrights of
a missing person. The proposed solutions of proceeding in the missing person case are not specifically
designed in the event of a disappearance, and their application is not established in practice. It seems that
the court should recognize the need to protect the interests of the missing person and allow the proceedings
to be conducted when referring to one of the proposed solutions. Adaptation of the indicated solutions, in
the face of the forced inactivity of the missing person, should guarantee the protection of his/her rights.
De lege ferenda, it is worth considering the general regulation of a person’s situation from the moment
of his/her disappearance until he/she is declared dead. This could be done by introducing a provision
providing for the possibility of appointing a custodian to handle the missing person’s affairs.

Keywords: missing person; declared dead; work; copyrights.
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3HHUKIA 0c00a SIK BIACHUK aBTOPCHKUX IPaB

3HukHenns modeil — ye sgulye, sike nompedye 2ubokozo 6azamozpanHozo analisy. 3aKon He pezy-
JII0€ CMAHO8UE 3HUKIOT TIOOUHU MidC §i SHUKHEHHSM MA 02070WeHHIM nomepaum. Ipomszom ybozo uacy,
30 3AKOHOM, 3HUKIULL 0E36ICIU 3AIUWAcMbCs CYO EKMOM 20CN00APIOBANHS, SIKULL MOJCE PONOPAONCAMUCS]
CB0IMU NPasam BAACHOCME MA 0COOUCIIUMU NPABAMU, ANe HC PAKMUUHO SHUKILA JHOOUHA HEe MONCE UbOZO
3pobumu, momy 1iozo/ii Npasa eMpauarOMvCst A60 HE3AKOHHO BUKOPUCTNOBYIOMbCSL THULUMU 0COOAMU.

ocnidcerno asmopcvki npasa 3Huxaoi 0codu, ix 6UKOHAHHS MA 3aXUCTL Y NEPIO0 MINC SHUKHEHHAM
ma 02010WeHHIM 0COOU NOMEPIOI0; NPeOMem asmopcykozo npasa (Mmeopy) ma nooil agmopcvKkozo NPasd
HA MOPANLHI NPABA Ma MATHO8I NPasa. 3anPonoHOBAHO MONCIUBL ULLAXU NOBOONCEHHS. Y DAL SHUKHEHHS,
BKIHOUANYUU HENOBHOLIMHIX, NOOPYHCHCL MA CNIBABMOPA; PO3ZISHYMO MONCAUGICIb NPUSHAUEHHS ONIKYHA
ma nooanHs. KIONOMAHHS NPOKYPOPY, 4 MAKOKC 3ANPONOHOBAHO AHAIOZIYHE 3ACMOCYBAHHS NOLONCEHD
y pasi cmepmi. IIpoananisosano cumyauiio, koau 0o saxucmy ocobu, sxa nponaia 6esgicmu (posenso
cnpasu mpusae), 6y0 nodano no308 NPo 3axXUC MOPAILHUX,/EKOHOMIMHUX A8MOPCLKUX npas. Busueno
HACHIOKU 02010ULeHHS NPONAILOL 6e36icmi Mepmaeoio.

3pobaeno BUCHOBOK, U0 HeMAE 0UNO20 8I0N06I0H020 NPABOBOZO PLULEHHA Y CUMYaUil, KOLU € HeoOXi0-
HiCMb peanisysamu ma 3axucmumy 0COOUCMI/eKOHOMIUNI A8MOPCOKL NPasa 3HUKA0L 0coouU. 3anponomno-
eani piuenist y cnpasi npo sHUKAY 0co0y CReylaibHo He PO3Pobient, a ix 3acmocyeants He CMan08IeHO
na npaxmuyi. Ouesuono, wo cyo nosuHeH BU3HaAMU HeoOXiOHiCMb 3axucmy iHmepecie 3Hukioi ocobu ma
80330/1umu nposa&ofceﬂnﬂ Y cnpasi, NOCUNAIOUUCD HA oaﬁe i3 3anponoHosanux piwenv. Adanmayis maxux
npas. De lege ferenda, sapmo posensimymu 3azanvhe pezyniosanis CMAHOBULA 0COOU 3 MOMeHMY il 3HUK-
HeHHsl 00 MOMeHmY 0z0i0uenHst ii nomepiorw. Lle moxcna 6yno 6 3pobumu, 3anpoeadusuit NOLOHCEHHSL,
saKe nepedbauae MONCIUGICb NPUSHAUEHHI ONIKYHA 0N PO32AA0Y CNPAG 3HUKILOL 0COOU.

Kiouosi cioBa: 3Huk/mii 6e3BicTH; OTOIOMIEHUI TTOMEPINM; aBTOPChKI MpaBa.

1. Introduction

Problem setting. The problem of the death of an individual is the subject of
interest in many fields of science, including being widely discussed in law. The
main issue is identifying an appropriate definition of death, especially because of
its corelation with medical treatment and organ donation. In world literature it is
discussed in terms of historical and current standards of the moment of death, but
most of all regarding proposed alternative standards1. Those considerations are very
important, because its results are statutory regulations of the moment of death,
which influences inter alia the rules of succession.

A special regulation regards provisions for the presumption of death, which
indirectly relate to the definition of death, because they apply when a person goes
missing, but it is not known whether the person is still alive or has already died (the
so-called surrogate establishing the fact of death? death in absentia, also known as
“legal death™®). The purpose of the presumption of death is therefore to declare the

! Among these, a lot of space is devoted to brain death, see: Sarby, B. (2016). Definitions of Death:
Brain Death and What Matters in a Person. Journal of Law and the Biosciences 3, no. 3, 2016,
p. 743-752; Lewis, A., Cahn-Fuller, K. Caplan, A. (2017). Shouldn’t Dead Be Dead: The Search for
a Uniform Definition of Death. Journal of Law, Medicine and Ethics 45, no. 1, 2017, p. 112—128;
Lombard, J. (2012). The Definition of Death. Hibernian Law Journal 11, 2012, p. 63—84; Marquis, D.
(2014). Death as a Legal Fiction. American Journal of Bioethics 14, no. 8, 2014, p. 28-29.

2 Pilich, M. (2021). Commentary to art. 29. In: Kodeks cywilny. Komentarz. Tom I. Cze$¢ ogylna, cz.
1 (art. 1-55(4)), J. Gudowski (ed)., Warsaw: Wolters Kluwer Polska, 2021, available in lex database.

3 Burch, R.A. (2017). Presumed Dead: Why Arizona Should Shorten the Required Time for Beloved
Missing Persons to Be Declared Legally Dead. Arizona Summit Law Review 10, no. 1, 2017, p. 60.
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death of a person and thus remove a state of uncertainty. As it turns out, globally
every year thousands of people are reported missing'. Therefore, there is no doubt
that unresolved disappearances are a phenomenon that requires in-depth multi-
faceted analysis.

Analysis of recent research and publications. lLegal regulations about
presumption of death are constructed in countries depending on the circumstances of
the missing person’s disappearance, and the length of waiting time required depends
solely on the age of the person at the time of his or her disappearance?. Based on the
literature review, it can be concluded that authors focus on the analysis of specific
cases of the disappearances of natural persons (e.g., their hypothetical causes), the
interpretation of the content of the applicable regulations and legal consequences
of the presumption of death®. Meanwhile, it seems that in the case of the missing
person, too little space is devoted to the legal situation of the missing but not yet
declared dead person, including, inter alia, implementation and protection of its
rights.

The legal status of disappeared persons is unique in law. From a legal point
of view, a missing person, until an order declaring death is issued, is treated as a
live person, and therefore, for example, participates in established civil relations.
Disappearance is not the same institution as death. A missing person may be a
husband or a parent; is an employee/employer or runs his/her own business; and/
or he/she is the owner of things (e.g., a car, a flat), and may also be entitled to
intangible goods such as intellectual property rights, e.g., a work (in the meaning
of copyrights), computer programs, inventions, or utility models. The law does
not regulate situations that relate to a missing person who is not yet declared
dead (there are many more of these*). Meanwhile, against this background, a
number of doubts can arise that need to be dealt with by those closest to the
missing person.

Statement of article objective. The considerations in this study are intended
to discuss the copyrights of a missing person, their exercise and protection in the
time between disappearance and declaring a person dead. As an introduction and
systematization of the main matter, the subject of copyright is discussed (as a
concept necessary to determine the copyright of a missing person) and the division

! Schoeman-Malan, L. (2018). Missing Persons — Current Tendencies. Tydskrif vir Hedendaagse
Romeins-Hollandse Reg (Journal for Contemporary Roman-Dutch Law) 81, no. 2, 2018, p. 219.

2 For example, see art. 29-32 of the of the Act of April 23, 1964, The Civil Code (consolidated text,
Journal of Law of 2019, item 1145, as amended), hereinafter: the Civil Code.

3 For more especially see: Burch, R. A. (2017). op.cit. p. 63-67, and also Lisnicha, T.V. (2011). The
Law Consequences of Appearance of a Person Who Was Declared Dead: Detection and Solutions
to Related Problems. Law and Safety no. 4, 2011, p. 196—200; Stewart, R.J. (1988). Presumption of
Death. Advocate (Vancouver Bar Association) 46, no. 4, 1988, p. 595-602; Ramghani H.M., Roshan,
M., Khah M.N. (2017). The Effect of Death on Dissolution of Marriage Contract with Emphasis on
Presumed Death. Journal of Politics and Law 10, no. 1, 2017, p. 219-227; Citroni, G. (2014). The
Pitfalls of Regulating the Legal Status of Disappeared Persons through Declaration of Death. Jour-
nal of International Criminal Justice 12, no. 4, 2014, p. 787—804.

* For example, see: Schoeman-Malan, L. (2018). op.cit. p. 236.

140 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2021. Bun. 154



Lewandowska E. A missing person as a copyright holder

of copyrights into moral rights and economic rights is indicated. Then, possible
ways of proceeding in the event of a person missing are presented, including the
status of the person (child, spouse, co-creator). Also noted is when an action for the
protection of moral /economic copyrights was brought before the person missing (the
proceedings are pending). Finally, the consequences of declaring a missing person to
be dead are discussed. Due to the specificity of the analyzed issues, the subject of
analysis was the legal solutions applicable under Polish law. The considerations may
be an initiation for further discussion, especially a comparative one.

Presentation of the main body of the article

2. The work and the copyrights created at the time of its establishment

Legal protection covers not only things (material objects), but also products of
the human mind (intellect) in the form of non-material intangible goods belonging
to the broad category of intellectual property rights. Part of an intellectual property
right is copyright relating to the work. It should be emphasized that the qualification
of a “product” of human activity as a work allows for the application of copyright
law. To the work are assigned moral and economic copyrights'. Also, a missing
person may be entitled to copyrights. Therefore, in order to discuss the exercise and
protection of copyrights of a missing person, first of all it is necessary to define the
concept of a work and to describe moral and economic copyrights.

2.1. Work definition

A work is an intangible good, not being a thing?. Generalizing (simply speaking)
it can be distinguished, for example, a copy of a book, i.e., a material object
constituting a collection of sheets of paper on which graphic signs are printed
(material object, physical content carrier) and a work, i.e., the content of a book,
thoughts expressed in a linguistic message, that are duplicated in multiple copies of
books. In this context, copyright protects “content” because it is the product of the
author’s intellect, regardless of its physical medium.

The legal definition of a work is broad, probably because it also includes an open
catalog of works (Article 1 of the Act of February 4, 1994 on Copyright and Related
Rights®), which should meet three premises: it should be the result of creative
activity, have an individual character and be determined in any way*. Specification of

! The Polish Copyright Law establishes a dualistic structure of copyrights, distinguishing moral and
economic rights, Traple, E. (2013). In: Prawo autorskie i prawa pokrewne, System Prawa Prywat-
nego, Tom 13, J. Barta (Ed.), Warsaw: C.H. Beck, 2013, p. 133.

2 Compare: Madison, M.]J. (2017). IP Things as Boundary Objects: The Case of the Copyright Work.
Laws 6, no. 3, 2017, p. 1-44.

3 Act of February 4, 1994 on Copyright and Related Rights (consolided text, Journal of Law of 2019,
item 1231, as amended), hereinafter: the Copyright Law.

* There are extensive jurisprudence as to the interpretation of the premises of the work, for example:
judgment of Administrative Court in Lodz of March 22, 2018, case reference No. I AGa 54/18 (lex
database, No. 2684129), judgment of the Supreme Administrative Court of January 21, 2021, case
reference No. IT GSK 954/18 (lex database, No. 3118365), judgment of the Supreme Administrative
Court of July 11, 2018, case reference No. IT FSK 1845/16 (lex database, No. 2528581), judgment of
the Court of Appeal in Katowice of December 16, 2020, case reference V- AGa 652/18 (lex database,
No. 3112822).
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the indicated premises can be made on the basis of a review of the jurisprudence. On
this basis it follows that we deal with creative activity when the process of creation
is the result of an independent creative effort of a human being, originating in the
mind of the creator. It is not a creative activity that is imitative, artisanal, technical
or otherwise devoid of elements of imagination, free expression, repetition, or
pattern. Creative activity may relate to any area of human activity, including artistic,
musical, literary, scientific, etc. In turn, the individual character of a work means
that when it is the result of a personal approach to the creator and not the result of
certain regularities (e.g., pattern). Therefore, it is statistically unique (original) and
different from the works previously functioning in the so-called public domain. At
the same time, the law does not define the minimum of originality. In the event of
a dispute, the court shall assess the originality of the “product”. Finally, the work
should be externalized in such a way that it is possible or at least once perceptible by
third parties. The arrangement of the work may take any form, e.g., simply singing
a song in front of an audience is an arrangement'. The premise of a work, and even
more than premise — its legal protection condition — are not such features as: value
(aesthetic, economic, functional, etc.), purpose (artistic, functional, commercial, and
other), manner of expression (drawing, sketch, mockup, etc.), edition and the nature
of the creator’s work, as well as the creator’s age, education, mental state (sanity),
etc. The work does not have to be finished (protection also applies to, for example,
a draft of a work, Article 1 sec.3 of the Copyright Law).

It is worth emphasizing that the work is protected from the moment of its
creation (externalization of the work), regardless of the fulfillment of any formalities,
e.g., registration, submission of the work, or payment of a fee. Protection arises
automatically (by operation of law, regardless of the creator’s intention). Disclaimers
appearing on the work, such as “copyright by” and “all rights reserved” are for
informational purposes only. Their absence does not negate protection?.

It should be noted that discoveries (e.g., scientific discoveries concerning
objectively existing elements), ideas (e.g., style), procedures (e.g., a recipe), methods
(e.g., used in creating a work) and principles of operation as well as mathematical
concepts are not covered by protection (Article 1 sec. 2! of the Copyright Law).
Copyright protection may apply to a concrete realization, e.g., the concept of a game
as an idea is not protected, but as a specific board game — provided that it meets the
requirements of the work — is protected. Moreover, the legislator clearly indicated
that they are not subject to copyright: normative acts and their official drafts
(e.g., acts, regulations); official documents, materials, signs, and symbols (e.g., court
judgments, administrative decisions; it seems that official materials include rector’s
orders, university authorities’ announcements); published patents and protections
! Wider about premises of a work: Barta J., Markiewicz, R. (2016). Prawo autorskie i prawa pokrewne,

Warsaw: Wolters Kluwer Polska, 2016, p. 48—-83; Grzybczyk, K. (2017). Commentary to art. 1. In:
Ustawa o prawie autorskim i prawach pokrewnych. Komentarz, P. Slezak (Ed.), Warsaw: C.H. Beck,
2017, p. 6-13.

2 For example: Flisak, D. (2018). Commentary to art. 1. In: Komentarz do wybranych przepisyw
ustawy o prawie autorskim i prawach pokrewnych, D. Flisak (Ed.), lex database, 2018.
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(e.g., inventions); simple press releases (simple information devoid of comments, used
in press services, traditional and electronic press) (Art. 4 of the Copyright Law)!.

2.2. Copyrights

2.2.1. Moral copyrights

With the work (according to the law in force in Poland) are connected moral
and economic copyrights?. Moral copyrights protects the creator’s bond with
the work, i.e., the emotional, psychological relationship of the creator with the
“product” of his intellect (non-economic interests). Moral rights are not transferable®.
Moreover, these rights are unlimited in time (Art. 16 of the Copyright Law). The
entitled from moral rights is the author or co-creator (human only). If the work
was created /co-created by a person who has disappeared, that person remains as the
author of the work and is still entitled to moral rights.

Pursuant to Art. 16 of the Copyright Law, the catalog of an author’s moral rights
is open, and in particular includes the right to: 1) authorship of the work; 2) mark
the work with his or her name or pseudonym or to make it available anonymously;
3) inviolability of the content and form of the work and its fair use; 4) decide on
the first release of the work to the public; and 5) supervise the use of the work®.
The author’s rights indicated above may be limited by the legitimate interests of
entities entitled to copyrights to the work (e.g., licensees, publishers) and due to
the development of new technologies and the exploitation of works and the interests
of recipients.

2.2.2. Economic copyrights

As the name implies, economic copyrights are shaped like property®. Contrary
to moral rights, entitlement to economic copyrights may be a legal entity other than
the author/co-author (see Art. 11, Art. 12, Art. 41, Art. 74 sec. 3 of the Copyright

! See: Markiewicz, R. (2018). Ilustrowane prawo_autorskie, Warsaw: Wolters Kluwer Polska, 2018,
p. 128-135.

2 These rights have been formulated in article 6bis (1) of the Berne Convention for the Protection
of Literary and Artistic Works, Paris Act of 24 July 24 1971, as amended on 28 September 1979.
WIPO Publication No 287 (E), see also: Matveev, A.G. (2016). The Structure of Copyright Systems
of France, Germany and Russia. Perm University Herald Juridical Sciences 33, 2016, p. 348—353;
Pisuke, H. (2002). Moral Rights of Author in Estonian Copyright Law. Juridica International 7,
2002, p. 166—175.

3 That is connected with the interesting phenomenon called “ghostwriting”, for more see: Lerman, L.G.
(2001). Misattribution in Legal Scholarship: Plagiarism, Ghostwriting, and Authorship. South Texas
Law Review 42, no. 2, 2001 p. 472—479; Lewandowska, E. (2018). Ghostwriting, ghostpainting,
ghostcomposing... czyli o pozornym autorstwie. In: Gospodarka narodowa a rynek wewnetrzny Unii
Europejskiej. Prawno-ekonomiczne problemy integracji. Wiasno$¢ intelektualna — konkurencja —
przedsigbiorczo$é, M. Krylikowska-Olczak, D. Ossowska-Salamonowicz, M. Salamonowicz, A. Cekata
(Eds.), Olsztyn: E-Seria Monografie Wydziatu Prawa i Administracji UWM, 2018, p. 39-48.

* For example compare: Pisuke, H. (2002). op.cit. p. 169—170; Jones, P. (1997). Copyright Law and
Moral Rights. Waikato Law Review 5, 1997, p. 84—86.

5 Traple, E. (2013). op.cit. p. 137—144; Bleszynski, J. (2017). “Wiasno$ciowy” model autorskich praw
majagtkowych wedtug polskiej ustawy o prawie autorskim i prawach pokrewnych. In: Experientia
docet. Ksigga jubileuszowa ofiarowana Pani Profesor Elzbiecie Traple, P. Kostanski, P. Podrecki,
T. Targosz (Eds.), Warsaw: Wolters Kluwer Polska, 2017, p. 45—60.
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Law). First of all, these rights are transferable, which means they can be transferred
to another person by inheritance or by contract (Art. 41 of the Copyright Law)!. As
a result of the conclusion of the contract for the transfer of economic copyrights —
the buyer or the contract for the use of the work (license) — the licensee becomes
entitled to the economic copyrights to the extent specified in the contract, e.g.,
acquiring the right to use the work in a specific field of exploitation. This means that
a missing person may also be an entity entitled under economic copyrights (e.g., as
a creator/co-creator, producer, employer, heir, buyer of economic copyrights). It is
then that relatives should consider taking actions regarding copyrights.

Pursuant to Art. 17 of the Copyright Law, unless the Act provides otherwise, the
author/co-author has the exclusive right to use the work and dispose of it in all fields
of use and to remuneration for use of the work?. The rights resulting from economic
copyrights also include the exclusive right to authorize the exercise of derivative
copyright (Art. 46 of the Copyright Law), i.e., the right to compile works, in particular
translations, modifications, and adaptations®. Due to the transferability of economic
copyrights, the above-mentioned rights may also be held by other entities.

A characteristic of economic copyrights is that they are limited in time (as
opposed to moral rights). As a rule (subject to the exceptions provided for in the
Act), copyrights expire seventy years after the author’s death, and co-authored
works expire upon the death of the longest surviving co-author (see Art. 36 of the
Copyright Law) .

3. The fact of disappearance and the need to exercise and protect copyrights

Until what happened with the missing person is known, i.e., the person is found,
the corpse is found, or the time required for declaring him or her dead has elapsed,
he/she remains the legal entity that may dispose of his/her property and personal
rights. However, de facto — due to the fact that the person has disappeared — a
waiting situation arises, and the rights of the missing person are exposed to the risk
of loss or unlawful use by other persons.

Assuming that the missing person is the creator and only person authorized
under economic copyrights (i.e., there is no co-creator, other co-authorized entity,
proxy, etc.), all actions falling within the scope of the rights resulting from moral/
economic copyrights remain without any reaction from the entitled person. Among
other things, it is not known who can give effective consent to another entity to use

! Kubala, W. (1995). Autorskie prawa majgtkowe jako przedmiot obrotu prawnego. Przeglad Prawa
Handlowego no. 5, 1995, p. 28-30; Sokotowska, D. (2018). O mozliwosci przeniesienia ,cato$ci”
autorskich praw majatkowych. In: Qui Bene Dubitat, Bene Sciet. Ksigga jubileuszowa dedykowana
Profesor Ewie Nowinskiej, J. Barta, J. Chwalba, R. Markiewicz, P. Wasilewski (Eds.), Warsaw: Wol-
ters Kluwer, 2018, p. 722-732; Markiewicz, R. (2018). op.cit. p. 432—434; Traple, E. (2010). Umowy
o eksploatacje utworyw w prawie polskim, Warsaw: Wolters Kluwer, 2010, p. 19 et seq.

2 Barta J., Markiewicz, R. (2016). op.cit. p. 151 et seq., Matusiak, I. (2017). Commentary to art. 17. In:
Ustawa o prawie autorskim i prawach pokrewnych. Komentarz, P. Slezak (Ed.), Warsaw: C.H. Beck,
2017, p. 167 et seq.

3 Zatucki, M. (2017). Commentary to art. 46. In: Ustawa o prawie autorskim i prawach pokrewnych.
Komentarz, P. Slezak (Ed.), Warsaw: C.H. Beck, 2017, p. 416 et seq.

* Wider: Traple, E. (2013). op.cit. p. 241-270; Markiewicz, R. (2018). op.cit. 180—186.
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the work (e.g., use of the work for its development, such as a translation) or transfer
the rights. The lack of the entitled person also means that the entities obliged under
contracts concluded with the entitled to pay remuneration for the use of the work
cannot fulfill this obligation, which may have negative consequences for the property
of the missing person. Among the consequences of failure to exercise copyright,
without analyzing them in detail, are recognition of a lost authorship as an orphan
work and loss of payment of funds (so-called revenue from rights). Moreover, due
to the absence, the entitled party whose copyrights have been infringed by someone
else (e.g., the work was disseminated without revealing the authorship or introducing
changes to the work without the author’s consent) will not file an action for their
protection. The above observations prove that if we are dealing with a work and the
copyright holder is a person who has disappeared, it is justified in such circumstances
to consider possible ways of proceeding.

3.1. Exercise and protection of copyrights of a missing person

The provisions of the Copyright Law do not provide for any special regulations
in the event of the author’s absence with regard to neither moral nor economic
copyrights. Therefore, the general provisions of civil law shall be applied. These,
however, are not designed specifically in the event of absence, and their use is not
established in practice. It seems that the court should recognize the need to protect
the interests of the missing person and allow the proceedings to be conducted when
referring to one of the proposed solutions. Adaptation of the indicated methods of
action, in the face of the forced inactivity of the missing person, will prevent the
protection of his/her rights from remaining illusory. Below, on the basis of a review
of civil law provisions, are possible ways of proceeding in the event of a person’s
disappearance and the need to exercise and protect their copyrights. If there are
differences among the presented options depending on the category of rights
(personal or economic), these are indicated in the content.

3.1.1. Minor missing

It seems that in a situation where the missing child is under parental authority,
its legal representative may take steps to protect copyrights. The legal basis is Art. 95,
98, 101 of the Act of February 25, 1964, Family and Guardianship Code'. A legal
representative, usually a parent, may therefore bring claims against those who threaten
or violate the personal /economic rights of the missing person. On the other hand, as
regards the exercise of copyrights of a missing minor, it can be indicated that parents
are obliged to exercise due diligence in managing the property of a child under
their parental authority®. It must be stipulated that parents may not, without the
consent of the guardianship court, perform “activities beyond the scope of day-to-day
management” (Art. 101 of the Family Code®). It can be assumed that legal actions

! Act of February 25, 1964, Family and Guardianship Code (consolidated text, Journal of Law of 2020,
item 1359, as amended), hereinafter: Family Code.

2 Romanow, Sz. (2021). Zarzad majatkiem dziecka sprawowany przez rodzicyw, Transformacje Prawa
prywatnego 1, 2021, p. 125-152.

3 The undefined, Gajda, J. (2020). Commentary to art. 101. In: Kodeks rodzinny i opiekuficzy. Komen-
tarz, K. Pietrzykowski (Ed.), Warsaw: C.H. Beck, 2020, legalis database.
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involving the copyrights of the missing person (e.g., granting consent to use a work)
require the consent of the guardianship court. Similar is the collection of remuneration
for use of a work due to a missing child. However, due to the content of Art. 101
§ 2 of the Family Code, it should be taken into account that the court may refuse to
permit the collection of remuneration. The provision of art. 101 § 2 of the Family Code
indicates that management exercised by parents does not include the child’s earnings'.

3.1.2. Missing spouse

In the event that the missing person remains married and the spouses were living
together until the disappearance, it should be considered that the spouse may request
protection on the basis of Art. 29 of the Family Code. This provision provides for
the legal representation of the spouse who, due to a temporary obstacle, cannot act
in matters of ordinary management of his or her personal property®. By the same
example, it can be indicated that a spouse may collect receivables due to the other
spouse without a power of attorney.

Although the protection of personal copyright is not a property matter, in this
case it is about the protection of rights, i.e., conservative activities that may be
performed by persons authorized under the Act to perform ordinary management
activities The protection of these rights may be the further condition of the
protection of the property rights of the entitled person, especially when the work
has already been made available to the public.

3.1.3. Co-authorship

If the copyrights of the missing person result from co-authorship, each of the
co-authors is entitled to pursue claims for infringement of copyright to the entire
work. The benefit obtained is granted to all co-authors, depending on the size of the
shares (Article 9 sec. 4 of the Copyright Law). The provisions of the Civil Code on
joint ownership in fractional parts® (Art. 9 sec. 5 of the Copyright Law).

3.1.4. Establishing a custiodian

In the event of a person’s disappearance, it is possible to submit an application to
the guardianship court for the appointment of a custodian for a person who, due to
his absence, cannot conduct his affairs and has not appointed an attorney (Article 184
of the Family Code). Since the person is missing and it is not known where he/she is,
the fact of his/her death has not been established, and there is a need to protect the
rights, this solution seems to be justified. In this case, it should be indicated that the
person could act as the custodian of the missing person. After obtaining the decision
to appoint a custodian of a missing person, the custodian will be able to bring claims
against entities that threaten or violate the rights of the missing person®.

! The concept of earnings is broad, includes remuneration for contract work and income obtained from
self-employed business activity, Gajda, J. (2020). op.cit. legalis database.

2 Judgment of Administrative Court in Bialystok of March 8, 2013, case reference: No. I ACa 894/12
(legalis database, No. 715198).

3 Le. the provisions of Art. 195 et seq. of the Civil Code.

4 The custodian of the missing person should not be confused with the proceeding custodian. It is
a procedural institution that allows to conduct or initiate proceedings to pro-forma ensuring the
existence of the other party to the process. It is established on the basis of procedural law or when
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3.1.5. Application to the prosecutor

Another option to act in the event of a person missing is the possibility of
applying to the prosecutor to initiate proceedings (Article 7 of the Act of November
17, 1964, Code of Civil Procedure'). This can be done by any person if only the moral
/ economic rights of the missing person are threatened by someone else’s action or
have been infringed. Such an application should indicate the circumstances related
to the threat/violation of the author’s copyrights. It is worth pointing this out in an
application to the disappearance of the entitled. The prosecutor assesses whether there
is a need to protect the rights of a given person. He or she may request the initiation
of proceedings in any case, as well as take part in any pending proceedings, if, in his or
her opinion, it is required to protect the rule of law, citizens’ rights or social interest
(Article 7 of the Code of Civil Procedure). If proceedings are instituted, the prosecutor
participates in the proceedings as a party with the rights of a party. He or she may
submit statements, evidence applications, and also challenge decisions?,

3.1.6. Analogous application of the provisions in the event of death

It seems that at the time of the disappearance of a person, it is also possible to
consider allowing authorized entities in the event of their death to take protective
measures. It is about invoking the fact that in the event of the death of person,
others would have the right to demand protection of their rights (as if that person
was already dead). An analogy would be that it is unknown whether the missing
person is alive, his or her absence lasts for a long time, and there is a need to protect
his/her copyrights.

In the case of moral rights, the legislator in the Copyright Law provided for a
special solution in the event of death, namely Art. 78 sec. 2 and 4 of the Copyright
Law. The cited provision provides (if the author has not expressed a different will)
a group of people entitled to claim protection of moral copyrights after the author’s
death. On the other hand, as regards economic copyrights, the general provisions of
civil law regulating inheritance are applied, subject to Art. 42 of the Copyright Law.

So far, no proceedings based on the proposed analogy are known, so it is difficult
to decide whether the courts will accept such a solution. Therefore, it is even more
worth discussing the proposed ones.

3.2. A missing person as authorized to exercise the moral rights of another
creator

Although the author cannot renounce the relationship with the work, in practice
he/she can contractually regulate the rules of exercising these rights, e.g., authorizing

the provisions of substantive law so require. The proceeding custodian performs actions only in
the pending proceedings as a substitute party to the trial and may not take out-of-court actions,
judgment of Court of Appeal in Szczecin of June 18, 2014, case reference I ACa 236/14 (legalis
database, No. 1241503, wider: Gajda, J. (2020). Commentary to art. 184. In: Kodeks rodzinny i
opiekunczy. Komentarz, K. Pietrzykowski (Ed.), Warsaw: C.H. Beck, 2020, Legalis.

! Act of November 17, 1964, Code of Civil Procedure (consolidated text, Journal of Law 2020, item
1575, as amended), hereinafter Code of Civil Procedure.

2 Wider: Pogonowski, P. (2021). Commentary to art. 7. In: Kodeks postepowania cywilnego. Komentarz.
Tom I. Artykuty 1-366, T. Wisniewski (Ed.), Warsaw: Wolters Kluwer Polska, 2021, lex database.
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another person to exercise moral rights'. The situation may raise doubts when that
authorized person goes missing,

At the beginning, it can be noticed that if a missing person is authorized to
exercise the moral copyrights of another creator, assuming that the creator is alive,
there is nothing to prevent him or her from exercising his or her moral copyrights.
Whereas, when the only person authorized to exercise the author’s moral copyrights
(e.g., because he or she is deceased) is missing, it seems that other people interested
in protecting the rights of the deceased creator should seek help from the association
of authors competent in terms of the type of creativity or an organization for
collective management of copyright or related rights that managed the copyrights of
the deceased creator (Art. 78 sec. 4 of the of the Copyright Law). This interpretation
is the result of the term “sequentially” as used in the mentioned provision®.

4. Pending proceedings and the disappearance

A different situation from the ones discussed so far is when an action for the
protection of moral /economic copyrights has already been brought before the
disappearance of the person (i.e., the proceedings are pending), where the claimant/
defendant is a missing person. As long as the authority does not have a death
certificate or a legally binding court decision confirming death or a declaration of
death, it is necessary to appoint an absent person’s custodian. When representing
a person absent in civil proceedings, the custodian acts on their behalf and in their
interest (they are their legal representative). An interested person may submit a
request to initiate proceedings for the appointment of a custodian for a missing
person. Anyone whose rights are affected by the outcome of the proceedings is
an interested person (Art. 510 in conjunction with Art. 601 of the Code of Civil
Procedure). Basically, it is a person who, for example, is a party to the proceedings.
Therefore, no one from the missing person’s family may submit a motion to institute
proceedings for the appointment of a custodian for a missing person. Since the
proceedings for the protection of moral/economic copyrights are pending, the
determination of the absence of the plaintiff/defendant (missing entitled person)
should be made by the court ex officio and on this basis appoint a probation officer.

5. Declaring a missing person dead

Recognition of a missing person as deceased (Articles 29-32 of the Civil Code)
results in a statement in law that he or she has died from the date specified in the
court decision and from that date the provisions apply, as in the case of human
death®. A death certificate is drawn up, the inheritance is opened, and certain entities
can exercise their powers in the field of the rights of the deceased. The legal effects

! Wider: Wyrwinski, M. (2019). Autorskie prawa osobiste w obrocie prawnym. Warsaw: Wolters
Kluwer Polska, 2019, p. 295-325.

2 Lewandowska, E. (2018). Katalog podmiotyw uprawnionych z tytulu praw autorskich osobistych po
$mierci twyrcey. In: Prawo w stuzbie matzenstwu i rodzinie. Ksiega jubileuszowa dedykowana ks. prof.
dr. hab. Ryszardowi Sztychmilerowi z okazji 70. rocznicy urodzin, M. Ryzanski, J. Krzywkowska,
M. Rzewuska (Eds.), Olsztyn 2018, p. 207-208.

3 Pazdan, M. (2012). In: Prawo cywilne — cze$¢ ogylna. System Prawa Prywatnego, Tom 1, M. Safjan
(Ed.), Warsaw: C.H. Beck, 2012, p. 1072.
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of declaring a missing person dead are the same as those of a natural person’s death'.
This has a significant impact on the actions that may be taken by persons close to
the missing person in terms of copyright.

5.1. Actions that may be taken by the closest of the missing person in
relation to the moral copyrights of the deceased person

Contrary to the protection of personal rights under the general provisions of
civil law, moral copyrights do not expire upon the author’s death, but continue
indefinitely?. For obvious reasons, however, the creator can no longer demand their
protection. The legislator provided for a regulation for such a situation, stating that
if the missing author did not express a different will (e.g., in a will), then after his or
her death the spouse is entitled to exercise moral copyrights, and in the absence of
such a spouse then descendants, parents, siblings, or descendants of siblings (art. 78
sec. 2 and sec. 3 of the Copyright Law)?. It should be emphasized that the indicated
persons become eligible in the correct order (i.e., if the spouse of the deceased
author is alive, other persons do not have the right to exercise the moral copyrights
of the deceased author, etc.). Persons indicated in Art. 78 sec. 2 of the Copyright
Law have the power to demand protection whether or not they are appointed to
the estate. In the event that the author has entrusted the management of his or her
rights to a collective rights management organization and has not expressed any
other will, this organization may request protection of moral copyrights (Art. 78
sec. 4 of the Copyright Law). The indicated entities may demand that the violations
be discontinued and their effects be removed, in particular that the person who
committed the violation should make a public statement of appropriate content
and form. The claim for the obligation of the infringer to pay an appropriate sum of
money for the indicated social purpose also seems admissible?.

5.2. Actions that may be taken by the closest of the missing person in
connection with the economic copyrights of the person declared dead

Economic copyrights are a part of the estate. In the case of inheritance of
economic copyrights, the general provisions of civil law are applied (Art. 922 et
seq. of the Civil Code) with one exception, namely if the copyrights of one of the
co-authors were to be transferred to the State Treasury as the statutory heir, this
part is transferred to the survivor co-authors or their legal successors, depending on
the size of their shares (Art. 42 of the Copyright Law)’.

! Kalus, S. (2018). Commentary to art. 29, 30. In: Kodeks cywilny. Komentarz. Tom I. Czg$¢ ogylna
(art. 1-125), M. Fras, M. Habdas (Eds.), Warsaw: Wolters Kluwer Polska, 2018, lex database.

2 Wojnicka, E., Giesen, B. (2013). In: System Prawa Prywatnego, Prawo autorskie, t. 13, J. Barta
(Ed.), Warsaw: C.H. Beck, 2013, p. 384; Slezak, P. (2007). Dziedziczenie praw majatkowych w §wie-
tle polskiego prawa autorskiego. Rejent 1, 2007, p. 94 et seq.

3 Jankowska, M. (2017). Commentary to art. 78. In: Ustawa o prawie autorskim i prawach pokrew-
nych. Komentarz, P. Slezak (Ed.), Warsaw: C.H. Beck, 2017, p. 534-539.

4 Wider: Wyrwiniski, M. (2021). Commentary to art. 78. In: Komentarz do ustawy o prawie autorskim i
prawach pokrewnych, Ustawy autorskie. Komentarze. Tom II, R. Markiewicz (Ed.), Warsaw: Wolters
Kluwer Polska, 2021, lex database.

5 Wider: Zatucki, M. (2018). Wokyt problemyw dziedziczenia praw autorskich. In: Qui Bene Dubitat,
Bene Sciet. Ksigga jubileuszowa dedykowana Profesor Ewie Nowinskiej, J. Barta, J. Chwalba, R. Mar-
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The source of the inheritance may therefore be a will or a statute (if the
deceased did not leave a will or the will did not contain any regulations regarding
the author’s economic copyrights). It can be mentioned here that, by virtue of
inheritance, the heirs obtain a right which is consistent with the law of the testator.
The heirs may use the work and dispose of the right to use it for the duration of
copyright protection.

Summary and conlusions. The conducted analysis proves that, on the basis of
the applicable regulations, there is no single, appropriate legal solution in a situation
where there is a need to exercise and protect the moral / economic copyrights of a
missing person. This creates uncertainty as to how to proceed, and is undoubtedly
troublesome for the closest of the missing persons. Although some solutions seem
obvious (e.g., in the case of the disappearance of a minor or a spouse), the choice
among the others (appointment of a custodian, application to the prosecutor,
application of the provisions in the event of death by analogy) is not easy. It can be
concluded from legal experience that the optimal solution in the event of a person
missing is appointing a custodian. However, as noted, the analyzed issues have not
been discussed in the literature so far.

In view of the significance of the problem of the current disappearances of
natural persons, it seems desirable to regulate the legal situation in the time between
the disappearance of a person and declaring him or her dead. The considerations
carried out show the issue only from the copyright point of view. Therefore, it is a
small or even a marginal fragment of the problems that the closest of the missing
person may have to deal with. It is worth the legislature considering on a general
level the regulation concerning the situation of a person from the moment of his
or her disappearance until he or she is deemed dead so that there is a clear legal
basis for taking specific actions. De lege ferenda, this could be done by introducing
a provision providing for the possibility of appointing a custodian to handle the
missing person’s affairs. Undoubtedly, the issues discussed in this paper require a
broader discussion — even at an international level.
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Oco6imBocTi npani MeJu4yHUX i (hapMaAlEBTUYHUX NMPALNiBHUKIB: NOPIBHSUIbHUI aHAI3 3aKo-
nomascrea Kazaxcrany i geskux kpain Opranisaiii eKOHOMIYHOTO CIIBPOOITHUIITBA Ta PO3BUTKY

Posensnymo Oesiki numanis peymiosanis npaui MeOudHux ma Qapmayesmuunux npayienuxis,
ocobueocmi cucmemuoi oxoponu 300po6’s y nusyi xpain Opzanizauii exonomiunozo cniepoGimmuymea
ma poseumxy (dani — OECP), 30iiicneno nopiensiionuil ananis ix doceidy iz doceidom Kazaxcmany.

Oxpecaeno cneyuixy npasoeozo CMAHOBULA MeOUUHUX A PAPMAUECBMUUHUX NPAUIBHUKIG, KA
NOSACHIOEMbCSL UM, WO 11020 PeZYNI0BANHS TPYHMYEMbCS He JUe HA 3a2ATbHUX HOPMAX MPYo060zo
npasa, a maxoxc Ha CReyianvHux HOPMAMUBHUX AKMAX, SKI COCYIOMbCsL PISHUX 0coOugocmell Oislb-
HOCMI BKA3GHUX KAMEZOPil NPAUIEHUKIS. 3a3Haueno, W0 O0CHOB0I0 3aKOHO0AsUOI pezlamenmanii npayi
MeOUUHUX MaA PAPMAUECCMUUHUX NPAUIGHUKIE € 3A2ATbHOBUSHAHT NPUHUUNU | HOPMU MIHCHAPOOH020
npasa, a maxoic HoOPMU HAYIOHAILHOZO 3AKOHOOABCMEA.

Hazonoweno, wo ceped pisnomanimms Oxcepel, ki CMOCYIOMbCS NPABoB0Z0 CMAHOBUUA DIZHUX
Kamezopiil. Npayisnuxis, GPAKye OKPemoz0 KOMNIEKCHOZ0 OOCHIONCEHHS, NPUCCAUCHOZ0 OCOOIUBOCTIAM
nPagosozo pezyo8ants Kk MeOUUHUX, MAaK i PapMaueemuuHux nPayieHUKIe, YuM i BUSHAUEHO AKMYalb-
nicmyv 06panoi memu nyoiKayii.

KiouoBi cnoBa: Meanunuii TpaniBHUK; (apMaleBTUYHUN TPAIiBHUK; CHCTEMA OXOPOHU
3710poB’sT; Tpy0Bi pecypen; kpairnm OECP; MizkHapogHO-TIPaBOBI HOPMHU; HAIlIOHATbHE 3aKOHOABCTBO.

This study was funded by the Science Committee of the Ministry
of Education and Science of the Republic of Kazakhstan (Grant Noe AP08857075)

Problem statement. Undoubtedly, for every person, health is an inalienable
blessing, in the absence of which the significance of many other values is lost. At the
same time, it must be understood that for the state, the protection of the health of
its citizens is important, and it should not be attributed only to the personal benefits
of a person, since it has an important social character.

The constitutions of many countries define the value of human life and health,
the right of everyone to health care and medical care. The Constitution of the
Republic of Kazakhstan is no exception, according to which citizens of the Republic
of Kazakhstan have the right to health protection, to receive a guaranteed volume
of medical care free of charge established by law (Article 29) [1].

In this regard, it is obvious that the level of public health is influenced by
various factors, including, and especially, medical and pharmaceutical activities,
their development and reform, equipping with the latest technological equipment,
organization of work of workers, training of specialists, etc. all the more so in the
new realities, in which the whole world has been for a year already. But even the
latest technological equipment will not be able to solve the tasks set for protecting
the health of citizens, providing medical and pharmaceutical assistance to the
population at a high quality level without highly qualified specialists in the field of
protecting the health of citizens.

Thus, the most important role in the provision of medical and pharmaceutical
assistance to citizens around the world, in general, and in Kazakhstan, in particular,
belongs to medical and pharmaceutical workers. Undoubtedly, this circumstance
imposes a high professional responsibility on this category of workers, and thus
increased requirements are imposed on their qualifications, skills and abilities to
perform the work of a doctor and other specialists, chemist, pharmacist, etc. The
degree of risk to which their life and health are exposed, the complexity of work are
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determined in many regulatory legal acts aimed, among other things, at providing
them with favorable working conditions. So, in connection with the adoption in July
last year in conditions associated with the emergence and spread of the coronavirus
infection COVID-19 pandemic, the new Code of the Republic of Kazakhstan “On
Public Health And Healthcare System” (hereinafter — the Code of the Republic of
Kazakhstan on health) [2] and further reforming national legislation, studying the
features of labor regulation of medical and pharmaceutical workers at the present
stage not only acquires special relevance, but also requires the study of advanced
foreign experience, including the countries of the Organization for Economic
Cooperation and Development (hereinafter — OECD).

Recent research and publications analysis. In general, in the science of labor
law, research has been carried out on labor regulation issues, mainly of medical
workers. At the same time, there is no separate comprehensive study devoted to
the peculiarities of legal regulation of both medical and pharmaceutical workers, in
connection with which this study is updated and is of both scientific and practical
interest. The separately studied works include: the work of E.V. Astrakhantseva
(2008), which deals with the regulation of health workers and their social security;
T.A. Belokolodova (2017), which investigates the labor law status of a medical
worker and its features. Also, individual scientific articles of such authors as
Zh.B. Auelbekova, T. Kantsidailo, B.K. Sorokin, M. Tanner and others are considered.

The purpose of this article is to study the features of labor regulation of medical
and pharmaceutical workers, the health care system in some OECD countries.

Presentation of the main material. Medicine and pharmaceuticals for a long
time of their development have been closely interrelated areas that underlie the
protection of the health of citizens, since the main means of treating a doctor have
been and remain drugs. At the initial stage, the activities of a doctor and a pharmacist
did not have an obvious separation, since the “doctor” was also a manufacturer of
medicinal drugs (means). Over time, pharmaceuticals, as an independent direction,
and its representatives do not lose their connection with medical activities, interact
with medical professionals [3, p. 3]. This is also evidenced by the fact that the above
Kazakhstani Code applies equally to both medical and pharmaceutical workers.

According to Article 1 of the Code of the Republic of Kazakhstan on Health,
a medical worker is an individual who has a professional medical education and
carries out medical activities; and pharmaceutical workers are individuals with a
pharmaceutical education and carrying out pharmaceutical activities [2].

It is noteworthy that in international practice there is often a generalized
concept — <«healthcare workers». For example, according to the WHO definition,
health workers are people whose main activity is aimed at improving health. These
include health care professionals (doctors, nurses, pharmacists and laboratory
technicians) as well as administrative and support workers [4].

In the course of this study, the use of Kazakh and international terminology will
be considered the same in its meaning.

So, there are about 60 million healthcare workers in the world. About two thirds
of them provide health services (providers), and one third perform administrative and
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support functions. According to data recently presented in the annual report of WHO,
as of the end of March 2020 [5], in general, there are approximately 16 doctors and 38
nurses for every 10 thousand people worldwide (including midwives in most countries).

Distinctive features of the health workforce in Kazakhstan are higher rates
of provision of medical personnel, along with lower rates of provision of average
personnel in comparison with world data. For example, more than 248 thousand
medical workers work in Kazakhstan, including 72 877 doctors, 175 705 paramedical
workers. The provision of doctors in Kazakhstan is 39.6, in the OECD — 33, the
provision of paramedical personnel in Kazakhstan is 95, 5, in the OECD - 91 per
10 thousand population [6].

Nevertheless, the personnel crisis in healthcare is recognized by the world
community. Modern problems in the development of health personnel in the world
are associated with a shortage of personnel providing primary health care, an excess
of narrow-profile specialists, an imbalance in the number of doctors and nursing and
midwifery personnel, and an excessive concentration of medical workers in large cities.

It is well known that there is a direct relationship between the ratio of the
number of health workers to the population and health indicators.

The global shortage of workers is exacerbated by the existing imbalance within
the country. In rural areas, compared to cities, there is a shortage of competent
personnel.

WHO estimates that a minimum of 2,360,000 health workers and 1,890,000
administrative and support workers are required to fill the gap, for a total of
4,250,000 health workers [7].

The specificity of the legal status of medical and pharmaceutical workers is also
explained by the fact that regulation is based not only on general norms of labor
law, but also on special regulations affecting various features of their activities. The
basis of the legislative regulation of the work of medical and pharmaceutical workers
is the generally recognized principles and norms of international law, as well as the
norms of national legislation.

Turning to the direct description of regulatory sources, it should be noted
that international legal norms in the field of labor relations, in which medical and
pharmaceutical workers are participants, are declarative for Kazakhstan. This is due
to the fact that they are created by intergovernmental associations, international
organizations, such as, for example, the World Health Organization (hereinafter —
WHO), the European Medicines Agency, the World Medical Association. These acts
are of a recommendatory nature and proclaim the general principles of regulation
of these legal relations, establish universal rules and standards. A striking example
of such acts is the Geneva (1948) [8] and Helsinki (1964) [9] declarations of the
World Medical Association, the International Code of Medical Ethics (1949) [10].

However, human resource development strategies are a critical building block
of health systems strengthening. All over the world, the effectiveness of health care
systems and the quality of medical services depend on the performance indicators
of workers, which are determined by their knowledge, skills and motivation, the
normative regulation of labor relations, taking into account the specifics of their work.
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International experience, in particular the experience of WHO, shows that
among organizational changes related to improving the efficiency of health systems,
the most successful are actions taken in the field of personnel management, creating
favorable conditions for the latter to carry out their work functions.

There is a lot of data showing the positive influence of the quantity, quality of
training of health workers, their density of distribution on the results of various
activities in the health sector and on the health of people in general.

Different countries are characterized by a variety of skill levels, the ratio of the
number of junior medical personnel to the number of doctors. The disparities in the
range of major specialties and qualifications, as well as the level of job satisfaction,
also remain significant. The latter has negative statistics even in some OECD
countries. For example, according to the Health Workers’” Union of the Republic
of Korea, in 2019, eight out of ten nurses wanted to quit their jobs due to poor
working conditions and high workload. Among the reasons why employees wanted
to quit were: poor working conditions and high workload (80.2%), relationships in
the team and employer’s policy (25.9%). Also, 56.8% of respondents reported that
the workload per nurse is very high, and 31.3% complained that due to the high
workload, they do not even have time to eat. Seven out of ten medical workers
reported that due to lack of staff and heavy workload, their well-being worsens, and
more than 65% of those surveyed reported that they were prone to accidents [11].

This situation is also explained by the fact that over the past 30 years in most
industrialized countries there has been an increase in the role of administrative
workers, economists in the field of medical services, thereby not paying due attention
directly to the doctors themselves, nurses, etc.

So, let’s look at the experience of some OECD countries.

The Swedish health care system can be considered one of the best because of its
high efficiency at a moderate cost. Healthcare in Sweden is 92% public, characterized
by a high degree of decentralization with the division of responsibility for health care
between the state, the Landstings (political bodies) and municipalities.

The main coordinating body is the state, which regulates the work of local
authorities, the formation of policies, strategies and principles in the field of health
care, the adoption of laws. In particular, the Law on Health and Medical Assistance
defines the responsibilities of the Landstings and municipalities and grants autonomy
to local governments. All medical professionals are supervised by the State Council
for Health and Welfare. The governing bodies also include the Department of
Medicines — controls the quality and efficiency of the use of medicines, the
State Institute of Public Health — controls prevention, the State Pharmaceutical
Corporation, which controls the activities of pharmacies, provides medicines, the
State Council on Social Insurance - pays insurance benefits and compensation, the
Association of Municipalities and Landstings, which represents the interests of the
regions at the central level [12, p. 41].

In Germany, the regulation of the health care system is carried out by the central
government and regional authorities. At the same time, the existing price restrictions
and flat fee rates in this country lead to the fact that doctors, who are forced to
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work in conditions of rigid tariffs, and in the absence of financial incentives, do not
seek to provide assistance to patients beyond the necessary minimum. This raises
questions of the quality of their services [13].

It is also worth noting that the personnel policy of most developed countries is
aimed at introducing methods of managing the effectiveness of available resources,
strengthening the role of administrative workers, the rapid evolution of the nursing
profession and expanding the functions of nursing personnel, training specialists in the field
of public health, increasing requirements for the training and retraining of personnel. ...

The territory of Kazakhstan is characterized by extremely high unevenness in
the distribution of medical personnel: from 20 to 45.7 per 10 thousand population.
The provision of rural health care doctors remains low. The lack of qualified health
workers in remote and rural areas makes it difficult for a large proportion of the
population to access health services. The persistent trend observed in recent years
towards an increase in the proportion of doctors over 50 years old indicates the risk
of a possible increase in the shortage of personnel in the next decade [14].

The existing problems associated with a shortage of personnel, an uneven
geographical and territorial distribution, as well as a structural imbalance in
personnel, are also aggravated by the insufficient qualifications of the existing
personnel, which often determines the low quality of medical services.

The situation is aggravated by the fact that the current system of forecasting and
planning personnel is not very effective. Human resource planning has historically
not been a health policy priority.

Problematic are inadequate technical equipment of workplaces, weak support
from management personnel, outdated principles of HR services, unattractive social
infrastructure of rural settlements, low salaries of medical and pharmaceutical
workers in comparison with OECD countries. Thus, the ratio of the average salary
of a doctor to the average salary in the economy in 2018 was 0.93:1 in Kazakhstan,
while in OECD countries this ratio was 2.6:1. The difference in the value of the
salaries of a doctor in Kazakhstan and an OECD doctor was 6.9 times: a Kazakhstani
doctor with his monthly salary can buy 2.4 consumer baskets, while a doctor in
OECD countries can buy 16.4 consumer baskets [6].

Conclusions. On the basis of the study, we have to state that the lack of a clear state
personnel policy in the field of Kazakhstani health care has led to a quantitative and
qualitative crisis of labor resources. Lack of motivational incentives to work, low wages,
and insufficient social protection of health workers have led to a decrease in the inflow
of personnel into the health sector. At the same time, not only the human resources
management system, the lack of qualified managerial potential, but also the complex
labor law regulation of the healthcare sector associated with an extensive system of
regulatory legal acts, imperfection of norms, gaps in legislation, give rise to problems of
legal regulation of labor relations with medical and pharmaceutical workers.

In connection with the above, we believe it is advisable to use the experience
of some OECD countries, including in improving the regulatory legal framework in
the field of labor legal relations and the use of new effective methods of management
in the field of healthcare.
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Oco6eHHOCTH TPy/a MEAMIMHCKUX M (hapMAleBTUYECKUX PAGOTHHKOB: CPABHHUTEJbHBIA aHa-
3 3akoHomaTenbcrB Kazaxcrana u HekoTopbix crpaH OpraHu3anuy 9KOHOMHYECKOTO COTPY/HH-
YecTBa W Pa3BUTHS

B cmamve paccmampusaiomces HeKomopvie 0NpPoOChL Peyauposaniss mpyoa MeOUYUHCKUX u gap-
MAYEeBMUUECKUX PABOMHUKO8, 0COOEHHOCMU CUCTEM 30PasooXpanenus ¢ omoeivnvix cmpanax Opzanu-
3auuUL IKOHOMUUECKOZ0 COMPYOHUUECTNEA U PA3BUMUSL, NPOBOOUMCS. CPACHUMENVHYLI AHAIUZ UX ONbIMA
u onvima Kasaxcmana.

Takace paccmampueaemcst cneyugura npasosozo NOIOHCEHUS. MEOUUUHCKUX U DaAPMAYEeBMUYECKUX
pabomuuKos, Komopas 06sACHACMCsL MeM, YUMo €20 Pezyauposanue 6asupyemcs ie moivko Ha 0OUUX
HOpMax mpyoo8ozo Npasa, HO U HA CNEUUATLHHIX HOPMAMUBHBIX AKMAX, 3AMPAZUBAIOUUX DASIUYHbIE
ocobennocmu dessmenvbHOCIU YKA3AHHOU Kamezopuu pabomuuxkos. Ipu smom ommeuaemcs,, wmo ocrogy
3aKOHO0AMENLHOT PeZLaAMEHMAUUY MPYOa MEOUUUNCKUX U (PapMAYesmuUueckux pabomnukos cocmas-
JSTOM 0OUENPUSHAHHDIE NPUHUUNDL U HOPMbL MENCOYHAPOOHO20 NPABA, 4 MAKICE HOPMbL HAUUOHAILHOZO
3axonooameivcmea.

B cmamve denaemcs axuyenm mna mo, umo cpedu MHO2000pa3UsE UCTMOUHUKOB, KACAIOUWUXCSL NPA-
806020 NONONCEHUS. PANUYHDIX KAME2OPULl PAOOMHUKOS, OMOENbHOZ0 KOMNIEKCHOZ0 UCCAe008aHUSL,
NOCBAUEHHO20 OCOOEHHOCISIM NPABOBO20 PEZYIUPOBAHUS KAK MEOUUUHCKUX, MAK U (apMauesmuuecKux
PABOMHUKOS, HEem, 6 CBS3U UeM AKMYAIUSUPYEMCS 6blOPANHAS MeMA HAYUHOU NYOIUKAUUU.

KioueBbie cioBa: MeIUIIMHCKUET pabOTHUK; (apMaleBTHYeCKUi PabOTHUK; CUCTEMa 37PaBO-
oxpaHeHus; TpyHoBbie pecypchl; crpanbl OICP; MeKayHapoIHO-TIPAaBOBbIE HOPMBI; HAIMOHAIbHOE
3aKOHO/IATENILCTBO.

Pexomengosane uuryBanns: Galiakbarova G. G. Peculiarities of labor of medical and pharmaceu-
tical workers: a comparative analysis of legislations of Kazakhstan and some OECD countries. ITpo6aemu
saxonnocmi. 2021. Bun. 154. C. 154—161. doi: https://doi.org/10.21564,/2414-990X.154.238129.

Suggested Citation: Galiakbarova, G.G. (2021). Peculiarities of labor of medical and phar-
maceutical workers: a comparative analysis of legislations of Kazakhstan and some OECD coun-
tries. Problemy zakonnosti — Problems of Legality, issue 154, 154—161. doi: https://doi.org/
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30iticneno KomMnaekcHull anaiis npoyecy CManoGleHns Ma PO3CUMKY eKOCUCMEMH020 Ni0X00y 6
MINCHAPOOHOMY exonoziunomy npaei y pamxax Koneenyii npo oxopomy 6Gionoziunozo pisnomanimms. Ha
nidcmasi docnidacenis norodcens Konsenyii ma oensdy piwens napao ii xepisiozo opeany — Kongepen-
yii Cmopin — 3p06.eHo 6UCHOBOK NPO CYUACHUL CMAH PO3POOIEHHS eKOCUCTEMH020 Ni0X0dy ma nepcnex-
MueU 1020 NOOAILL020 0062060peHHs Ha Maubymuix napadax. Xoua uitkom ouesuono, wo ephexmusHicnsy
Ub020 Nidxody 6 numanni 36epexcenns OIOPISHOMAHIMMS 3aiexcamume nepedycim 6i0 11020 6nposa-
Odcenns 8 0epacasny exo0ziuny NOIMuUKY ma 3axono0ascmeo 6cix xkpain-yuachuyy Koneenuii ma tiozo
npaxmuuHoi peanizauyii, wo i mae cmamu, Ha OYMKY aemopd, OOHUM i3 NPIOPUMEMHUX | CIMPAMEZIUHUX
HANPAMIS Y Chepi npasoeozo pezyiioeanis eKoIoiunux 6I0HOCUN 8 YKpaini.

KmiouoBi cioBa: ekoJioriyHe TpaBo; MiKHApPOJHE €KOJIOTiYHe MPaBO; €KOCHUCTEMA; €KOCHUCTEM-
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pi3HOMAHITTSI.
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Ocyuwecmensiemcst KOMNAEKCHbILL AHAIU3 NPOUECCA CMAHOBLEHUSL U PA3GUMUSL IKOCUCTNEMHOZ0 100~
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1020 NO0X00A U NEPCREKMUBAX €20 OalvHetiuezo 06cyxcoenus Ha Oydyuux cosewanusx. Bmecme ¢ mem,
COBEPUIEHHO 04esUONO, UMO dpdexmusHocmy 9mozo nodxoda 6 6onpoce coxpanerus GUopasHoooPasusl
6ydem sasucemnv npeicde 6cezo 0m €20 6HEOPEHUsL 8 20CYOAPCMBEHHYIO IKOLOLUUECKYIO NOJUMUKY U 3AKO-
HoOamenvbcmeo ecex cmpan-yuacmuuy, Konsenyuu u ezo npaxmuueckoi peanusayuu, ¥mo u OOJIHCHO
cmambv, N0 MHEHUI0 asmopa, OOHUM U3 NPUOPUMEMHBIX U CIPAMEZULECKUX HaNPAsieHUll 8 chepe npaeso-
6020 PeYIUPOBAHUSL IKOJOZUUECKUX OMHOWEHUU 6 YKpauHe.

KmoueBble cioBa: 9K0JIOTMYECKOE IIPABO; MEKIYHAPOHOE 3KOJOTHYECKOe MPABO; KOCHCTEMA;
3KOCUCTEMHBII TT0X0; 6rosornyeckoe pasHoobpasue; Kondepenimst Cropon; Kouseniust o 61osio-
TUYECKOM Pa3HOOOPA3HHL.

Iocmanoexa npodaemu. Bionoriune pisHOMaHITTS SBJISIE€ COOOI0 PIBHOMAHITTS
JKUBUX OPTaHi3MiB, a TaKOK €KOCHUCTEM Ta €KOJIOTIYHUX TPOIIeCiB, JJAHKAMU SKUX
BOHMU €. BiopisHomaHiTTsSI 3a6e3meuye ekocrcTeMHi Ta GiocdepHi (QyHKILT opraHis-
MiB, (hOpMYy€E cepelloBUIIE KUTTEISIIBHOCTI JIOAWHA Ta MAE BEJUKY €KOJOTIUHY,
TeHeTUYHY, COIiaJIbHY, HAYKOBY, KYJIbTYPHY, PeKpealliiiHy Ta eCTeTUYHY IiHHICTb |1,
c. 19, 21].

O/HaK i3 MOYaTKOM aKTHMBHOI TOCIIOAAPCHKOI [AisIbHOCTI JII0AuHNA OiosioriyHe
PI3HOMAHITTS ONMWHUIOCA T/ 3arpo30i0. PyliHyBaHHS TPUPOIHUX €KOCUCTEM 1 TeX-
HOTEHHE MePeTBOPEHHs JaHamadTy MipUBaE OCHOBU iCHYBaHHsS 6araThbOX BUJIB i
IX CIIJIBHOT, YaCTUHA SKUX BiKe 3HUKJA 3 JIUIT 3eMIIl, a 1HIMa 3HaXOAUTHCSI Ha MKl
BuMupanss. KokeH 3i 3HUKINX BUIB — OCTaTOYHA Ta HEIOIpaBHa BTpara s 6io-
cepu (eBoJIoLlist He 3HAE 3BOPOTHOTO X0y ), IIpoTe Habarato Gisblia iX KiJIbKICTh
nepebyBa€ Miji 3arpo30i0 3HUKHEHHsI. | HEBaXKKO YSIBUTH, Y SIKiil BUIOBIil mycresi
MOsKe POKIB uepes3 CTO ONMHUTUCS HUHILIHIN «BOJIOJAP IIAHETH» Y Pasi 30epeskeHHs
i€l HeOe3mewHol TeHmeHIl [2].

Came 3 MeTOM0 3yIUHEHHS TJI006aabHOI BTpatn GiopisHomanitTst 05.06.1992 p.
Ha Koudepentiii OOH 3 HaBKOJIUIITHBOTO CEPEIOBUIIA TA PO3BUTKY, SKa TTPOXO/IMAJIA
B M. Pio-ge-Kaneiipo (Bpasuiis, 03—14.06.1992 p.), 6y.na npuiinara Konseniis
PO OXOPOHY GiosoriyHoro pisHomanitTs [3]. ¥V il pamkax po3pobJieHO HOBITHIO
CTpaTeriio yIpaBJIiHHSI TPUPOIHUME PECYPCaMHU, sSIKa CIIPsIMOBaHA Ha 30epesKeHHsT Ta
Bi/IHOBJIEHHSI TPUPOJTHUX €KOCUCTEM 1 SIKa OTpUMaJsia Ha3BY «€KOCUCTEMHUN MiAXi/T».

Ananiz ocmannix docaioxcensv i nyéaixayiu. Iluranusm HopMyBaHHS €KO-
CUCTEMHOTO MifXoay B pamkax KoHBeHIlii po 0XOpoHY 0iOpi3HOMAHITTSI 3HAYHY
yBary npuaiisiorh 3apyOixkHi HayKoBIli. Y BiTYM3HSIHINA €KOJOTO-TIPAaBOBiil Ta
MIKHApPOIHO-TIPABOBiN JIOKTPUHI Julie esdki BueHi, 30kpema I. B. AniciMmoBa
(A. V. Anisimova), A. TI. Terbman (A. P. Getman), M. A. [leiinera (M. A. Deineha),
M. O. Measezesa (M. O. Medvedieva), E. B. ITosusik (E. V. Pozniak), O. M. Cuex-
top (O. M. Spektor), M. K. Yepkammuna (M. K. Cherkashyna) ra in., Topkatorbcst
OKPEMUX aCIeKTiB Iiel mpobIeMaTuKu, poTe B IIJIOMY BOHA JI0CI HE € JOCIiIKEHOTO.
3 oryigy Ha 1ie Memoro cmammi € KOMIUIEKCHUI aHaJli3 MPOIlecy CTAHOBJIEHHS Ta
PO3BUTKY €KOCUCTEMHOTO Mi/IXO/y B Mi’KHApOJHOMY €KOJIOTIYHOMY IIpaBi B paMKax
KoHBeHIIil Ipo 0XOpoHY 6i0JI0TIYHOTO PiI3HOMAHITTSL.

Buxniao octosnozo mamepiany. OcHouumu 1iyisimu Kousewitii 3rigHo 3i cr. 1
€ 36epeskeHHst 6i0PI3BHOMAHITTSI, CTaje BUKOPUCTaHHS I0r0 KOMIIOHEHTIB Ta CITJIbHE

ISSN 2414-990X. Problems of legality. 2021. Issue 154 163



EKOJIOIYHE ITPABO

o/lepKaHHS Ha CIIpaBe/I/IMBIH Ta PiBHIM OCHOBI BUTOJI, TIOB’I3aHUX 3 BUKOPUCTAHHSIM
reHeTHYHUX pecypciB. Y ii ¢T. 2 Hamano TaymMadentst 6araTboX TEPMIiHiB, CEPEl SIKIX
«6i0JI0TIYHE PIBHOMAHITTS», «MiCIle MENIKAaHHs» Ta «eKocucreMas. Tak, Giosoriune
PiI3BHOMAaHITTS — Iie PI3HOMAHITHICTD KMBUX OPTaHi3MiB 3 yCiX JIzKepeJ, BKII0UAI0uH,
cepej iHIITOTO, Ha3eMHI, MOPCBKIi 1 1HIII BOJHI €KOCUCTEMU M €KOJIOTIUHI KOMILJIEKCH,
YaCTUHOIO SIKUX BOHU €; 1leil TepMiH OXOTIJIIOE PI3HOMAHITHICTh Y paMKaX BUJLY, MixK
BUJIAMK Ta PI3HOMaHITTs ekocucteM. Micite MeIIKaHHs O3HAYa€ THI MicIleBOCTI ab0
Miclle IPUPOJIHOTO MENTKaHHS OPraHi3My UM MOMYJSIi. Y TOW Yac SK eKocucreMa —
MUHAMIYHUN KOMILJIEKC YIPyIyBaHb POCJWH, TBAPUH, MiKPOOPTaHi3MiB 1 iX HEKMBOTO
HaBKOJIUIITHBOTO CePEIOBUIIA, B3AEMOJIIIOUNX SIK €THE (PyHKITIOHATbHE TTiJIe.

Y KomnBeHitii BKa3y€eTbesi PO Te, 1[0 OCHOBHOIO BUMOTOIO MO0 30€epesKeHHsI
610piIBHOMAHITTS € 36epesKeHHs in-situ eKOCHCTEM Ta MPUPOIHUX MiCI[b MEITKaHHS,
MIITPUMKA 1 BiZ[HOBJIEHHS KUTTE3ATHUX TTOMYJISAIIN BUIIB Y iX TIPUPOJHUX YMOBAX
(«ymoOBH in-situ» — 11e YMOBH, Jie iCHYIOTh TEHETUYHI PECYPCH B PaMKaX €KOCUCTEM 1
MIPUPOIHUX MiCITh MEITKAHH ), Ta 3a3HAYAETHCS, IO TPUMHSATTS 3aXO0IiB eX-situ Tex
Ma€ Ba)kJIMBe 3Ha4eHHsT («30epekeHHsT ex-situ» o3Hauae 30epekeHHsT KOMIIOHEHTIB
6i0piI3HOMAHITTS 11032 IX MPUPOAHUX MICI[b MEIIKAHHS ).

KonBeHIlis1 MiCTUTh 3HAYHY KiJIBKICTh II0JI0KE€Hb 3000B’I3a/IbHOIO XapaKTepy 3
OXOPOHU Ta 30epeskeHHsT H10IOTIYHOTO PIBHOMAHITTSI, MiCI[b MEITKAHHS I €KOCHCTEM.
3okpema, BoHa 3akaukae CTOPOHU [0 CIIBPOOITHUIITBA [IJist 30€PeKEHHsT Ta CTa-
JIOTO BUKOPHCTAHHST Gi0JIOTIYHOTO pisHOMaHITTS (CT. 5), BU3HAYAE 3arajbHi 3aX0u
mo/10 306epeskeHHsI Ta BUKOpUCTaHHs (CT. 6), 30060B’s13y€ 3/1iiCHIOBATH BiAMOBIIHI
3axo/ y cepi BUZHAYEHHS i MOHITOPHHTY KOMITOHEHTIB GiopisHoManitTs (cT. 7),
30epeskenns in-situ (cr. 8) Ta ex-situ (cr. 9), cranoro Bukopucranus (cr. 10), 3a0x0-
gennst (cr. 11). Ipumipom, Croponn 3000B’s13aHi: CIPUSATH 3aXUCTY €KOCUCTEMH,
HPUPOJHUX MICI[b MELIKaHHS Ta 30€PeKEHHIO KUTTE3AATHUX IOIYJ/ISALINA BUAIB Y
MPUPOIHUX YMOBaX; MPUIMATH 3aX0/1 3 peabimiTariii Ta Bi/IHOBJIEHHST IerPa0BAaHIX
€KOCHCTEM; 3a00iraTi BIPOBA/KEHHIO, KOHTPOJIIOBATH ab0 3HUIIYBATU YyKOPiHi
BUJIM, 3aIPO3JIMBI JIs1 €KOCUCTEM, MICI[b MELIKaHHs a00 iHmmX BUiB (MyHKTH «d»,
«t> i <h» ct. 8), pernmamentyBaru Ta perymoBatu 3i0paHHst 6i0pecypciB 3 TPUPOIHUX
MiCI[b MEITKaHHs JiJIs1 30€PeKeHHsI eX-Situ TaKUM YMHOM, 1100 He 3aB/aTH 3arpO3u
eKocucTeMaM 1 TOIyJIALisAM BUIB in-situ (1. «d» c1. 9), Too.

Besnepeuno, npuitasattst KoHBeHIIii po 0XopoHy 6iOpi3HOMaHITTSI MaJIO J0JIe-
HOCHE 3HAYeHHS JIJIs1 CTAHOBJIEHHS i1 PO3BUTKY €KOCUCTEMHOTO ITi/IX0/Ly B MiXKHAPO/I-
HOMY eKOJIOTiYHOMY TIPaBi, OCKiIBbKY 1151 KoHBeHIis 3aKpinuia JerajsbHe BUSHAYEHHS
TEPMiHy <«eKocucTeMa» Ta BcTaHoBma 000B’s13ku CTOpiH 3i 36epekeHHsT il BiJIHOB-
JIEHHSI TPUPOJIHUX eKocucTeM. BoHa IIJIKOM CIYIITHO BU3HAETLCS IIEPIIUM i €TUHUM
MiKHAPOJIHUM JIOTOBOPOM, V SIKOMY 3aCTOCOBYETHCS IiTICHUN €KOCUCTEMHUH TTi/IXiT
110 30epesKeHHsT Ta CTaJIoro BUKOPUCTaHHs OiopisHOMaHITTs» [4, ¢. 2].

Curin, ofHAK, 3ayBaXKUTH, 1[0 B cCaMOMY TeKcTi KOHBEHTIi1 eKOCUCTEMHUI TTi/Xi/T
NIPSIMO He 3aKpiIIeHnH, MpoTe iCHy€e HU3Ka pillleHb Hapaj il KepiBHOTO OpraHy —
Koudepennii Cropin (mani — KC) ta il HayKOBOTO KOHCYJBTATUBHOTO OpPTaHy
— [lonoMizkHOro Opra"y 3 HayKOBHX, TEXHIUHUX 1 TEXHOJIOITYHUX KOHCYJbTaIliil
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(mami — IOHTTK), y SKuX eKOCUCTEMHUN Mi/1Xisi HaOyB 3MiCTOBHOTO HAITOBHEHHS
Ta TI0YaB IPYHTOBHO PO3POOJISITHCS SIK Ii/TiCHA KOHIIETIITisI.

Cranom Ha ceprierb 2021 p. Bchoro 6yJio nposenero 14 wapan KC, e o6roso-
PIOBAJINCH MTUTAHHS, SIKi TaK YU iHAKIIE TTOB sI3aHi 3 eKOCUCTEMHUM MiaxooM (15-Ta
Hapasa KC Oyna sammanoBana Ha 15-28.10.2020 p., mpore uepe3 maHaeMil0 BOHa
Oysia neperecena ta BinOyzaerbes B M. Kynbmini (Kuraiicbka Hapoana Peciiy6uiika)
3 11 mo 24.10.2021 p. ta 3 25.04 o 08.05.2022 p.) [3].

Posnounnatoun orssin pimenp KC 110110 €KOCUCTEMHOTO THIX0/Ty, BAPTO 3a3HA-
yuTH, 10 Ha cBOii 1-% Hapai, sika nmpoxoauna B M. Haccay (baramceki octpoBm)
3 28.11 mo 09.12.1994 p., KC oxpeciuia KOJO MUTaHb, SKi CTOCYIOTHCS METOJIiB
nistmprOCcTi JIOHTTK, i nopyunna oMy mifiroTyBaTH ajbTePHATUBHI MIJISAXU 1
3aco6u, BukopuctoByioun siki KC Morsa 6 modaTut mporec posrisily KOMIOHEHTIB
6i0pi3HOMAHITTS, TIEpeyCiM THX, AKi 3HAXOASATHCS il 3arPO3010, Ta BUSHAUUTH i,
SIKi MOJKYTH OyTH npuiiHsTi B pamkax Kousenitii (1. 5.1.1 nomatky mo pimenss 1/7).
Jlo toro x, KC BusHaia, mo Bci 671ara, ekosoriudi GyHKILI Ta mocayru, ki 3abes-
MEeYyI0ThCSI HANIOK TIJIAHETO0, 3aJ1eKaTh Bijl PISHOMAHITHOCTI 1 MiHJIMBOCTI TeHiB,
BUJIIB, MOMYJISAIINA Ta €KOCHCTEM, a TOMY 100 y JiioAcTBa OyJ10 MailOyTHE Ha 3eMmii,
HeOoOXiTHO 36epertu BcecBiTHE Oi0PIBHOMAHITTS, OCKLIBKK Or0 BUCHAKEHHS CTBO-
PIOE 3aTpo3u 71T TIPUPOHUX €KOCUCTEM, SIKi MAIOTh JKUTTEBO BayKJIMBE 3HAUEHHS
JUIS iICHYBaHHS CIIJIBHOT Jifo/lel y Beix kpainax (1. 1 moparky no pimenss 1/8) [6].

Buxonytoun 3asznavyene popyuenns, JJOHTTK na cBoiii 1-it mapami, sxa Bij-
6ysamacst 3 04 o 08.09.1995 p. y m. ITapui (Dpanitist), BCTAHOBUB, 10 OyIb-sIKa
JIsUIBHICTD 31 30epesKeHHs Ta CTAJI0Or0 BUKOPUCTAHHS GIOPI3HOMAHITTSI 1 HOr0 KOMIIO-
HEHTIB Ma€ 3/IICHIOBATHUCST HA OCHOBI KOMILJIEKCHOTO I/IXO/y 3 YPaXyBaHHSIM TPhOX
PiBHIB 6iosTOriuHOI OpraHisariii (reHOMHU i TeHH, BU/IH, CIIJIBHOTH, €EKOCUCTEMH, MiCIs
MeNTKaHHA 1 JauamadTn), Ta 3 ypaxyBaHHIM COTIaTbHO-eKOHOMIYHUX 1 KYJIBTYPHUX
YUHHUKIB. AJle Ha TIePIINii TIJTaH y AiSJIBHOCTI, SKa MiJISATAaE 3/[iIHCHEHHIO B paMKax
Kongenttii, Mae BuxoauTu exkocucremMuuit mizaxiz (. 1 pekomengarii 1/3) [7]. Came
Ha Iifl peKoMeH/allii IpyHTyBanoca npuiinsate Ha 2-it Hapaai KC B m. /[xxakapTi
(Innonesis, 3 06 mo 17.11.1995 p.) pimenns 11/8, BiAmoBiAHO 10 STKOTO €KOCUCTEM-
HU Tiaxix 6yJ10 BUSHAHO OCHOBOTO JIJIst AistibHOCTI B pamMkax Konsentii [8].

Anamizyioun nasenene pimentsi, [. Xenne i C. Maxip (G. Henne and S. Fakir)
MUTIYTh, 110 BOHO, BU3HAIOUM €KOCUCTEMHUH Ii/[Xi/l OCHOBOIO JIJISl JISLIBHOCTI, Ky
HoTpi6HO 3/ilicHIOBaTH B paMKax KOHBEHIIi1, He yTOYHIOE, 10 KOHKPETHO MA€ThCsST Ha
yBazi. OHaK 11e pillleH s, X04 i He y:Ke SBHe, Ma€ AATeKOCSAKHI HACTiIKN, OCKITBKH
eKOCHCTEMHHMI Ti/IXi/l MOJKe BH3HAYaTH 3arajibHy CTpareriio Toro, sik KoHseHitis Gye
BIIPOBAJI’KEeHA B KiHIlEBOMY paxyHKy [9, c. 331].

BusnanHS eKOoCHCTEMHOTO MiXOMY OCHOBOIO JiSIBHOCTI B pamKax KonBeHrrii
00yMOBUJIO fi0r0 mojasnbine 060B’SI3KOBe BpaxyBaHHs y MpoIieci po3pobJieHHsT Ta
peasizaifii po6o4Yrx mporpaM 3 PisHUX TEMATUYHKX | MIKIUCIUILIIHAPHUX MTUTAHb:
GiOPI3HOMAHITTSI CIJTBCHKOTO TOCHOAPCTBA, MOCYINIMBUX Ta CyOTYMIiIHUX 3€MEJb,
JIiCiB, BHYTPIIIHIX BOJ, OCTPOBIB, MOPCBhKeE i ipubepexkHe GiopisHOMaHITTsI Ta Giopis-
HOMAHITTSI TIPCbKUX paiioniB. 30kpeMa, Ha 3-it Hapaai KC, sika BinbOysamacs 3 4 1o
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15.11.1996 p. y m. Byenoc-Aiipec (ApreHTrHa), OXHUM 3 MTUTaHb OYJI0 PO3POOIEHHS
[Tporpamu 3axoiiB y cdepi GioJOrYHOTO PI3BHOMAHITTS CiJIBCHKOTO TOCIIOAAPCTBA.
Y npuitnaromy Ha Hapazi pimnensi I11/11 3ayBakyeTbcst Ha CIPUSIHHI TIEPEXO/TY Bifl
HepaIioHAIBHOI MTPAKTUKHU BEJIEHHSI CLITbCHKOTO TOCIIOAPCTBA JI0 CTAINX BUPOOHUINX
METO/[iB, CKOPUTOBAHKX 3 ypaxXyBaHHIM MiCIleBUX OIOTHMUYHMX i aGiOTUYHUX YMOB,
Bi/IMOBIIHO /IO €KOCUCTEMHOTO Tiaxoay (MiAmyHKT «ay 1. 17). Ha mpomy sk migxomi,
3rigHo i3 3aTBepuxkenon pimentsM 111/12 IIporpamoio pobortu y cdepi 6iopiszHo-
MaHITTS JIiCiB, MAIOTh IPYHTYBAaTHUCSI CTPATETil PaIlioHAJIbHOTO BUKOPUCTAHHS JIiCiB
(pexomenpartisi «b» momatky mo pimenns) [10].

OnHak 4uM mIupIie BUKOPUCTOBYBABCS €KOCUCTEMHUM Mi/IXiJl Y BiITOBITHUX
poboYnX Mporpamax, TUM TOCTpiliie BixdyBaiach morpeba B fiOro rpyHTOBHOMY PO3-
pobuenni. 3 orysiny Ha 1te yuacHuku 4-1 vapaau KC y m. Bpatuciasi (CiioBauunHa,
04—15.05.1998 p.) sseprysmcs no JOHTTK i3 3amuTom 1npo BUPOOIEHHST «IIPUHIU-
B Ta iHITUX BKA3iBOK» MIO/I0 3aCTOCYBAaHHS €KOCUCTEMHOTO TiIXOMY. YKa3yBaoCs,
1110, BPAaXOBYIOUM Te, 10 B pimeHHgx 3-1 Hapaan KC el miaxin 3acTocOByBaBCs
K KepiBHMI NMpUHIMI (Xoua I HOTO MO3HAYEeHHS B)KUBAJINUCH Pi3HI TepMiHU:
«€KOCUCTEeMHUN MiAXily», <iAXi/l, 9KUil OPIEHTOBAHUN Ha €KOCUCTEMHUU MpoIecs,
<TiAXi/, AKUH BPaXOBY€E PETyTIOBAaHHS €KOCUCTEMy 1 «ITiJIXifl, SKUI 3aCHOBAaHUN Ha
PO3TJISA/Ii €KOCUCTEM» ), @ TAKOXK Te, 10 BiH BU3HAHWI OCHOBOIO JIJIS 3/[IICHEHHS TTiIei
Kousewtii Ta po3pobJieHHsT i BUKOHAHHS 11 TEMATHYHUX 1 MIBKAUCIIATLTIHAPHUX TIPO-
rpaM, € HeOOXiHICTh ¥ PO3POOJIEHHI TPUIHATHOTO BU3HAUYEHHS Ta B MOAAJIBIIOMY
PO3BUTKY eKocucTeMHOro mizxoay (4. «B» pimenna IV /1) [11].

3ayBaxumo, 1o kKpiMm ykazanux Hapax KC i JJOHTTK, ekocucrteMuanit miaxisn
PO3pobIsABCs B GaraThOX IHIIIATMBHMUX IPOEKTAX Ta 0OTOBOPIOBABCS HA YMCJIECHHUX
HayKOBO-TIPAaKTUYHUX CeMiHapax, cepell sskux: MixBizoMya 11ijiboBa Tpyna 3 ynpas-
ainnst ekocucremamu (CIIIA, yepsenns 1995 p.); «HaykoBi ocHOBU yTIpaBJIiHHS €KO-
cucTeMaMu HarepenoHi TpeTboro tucsyoaiTTsa» (Cibroprcbkuii ceminap, JIoHoH
(Benuka bputanis), uepsernb 1996 p.); LlisiboBa Tpyma 3 eKOCHCTEMHOTO MiIXOMY Ta
Hayku 1npo exkocuctemu (Kanana, Bepecennb 1996 p.), Keiicronckiii gianor 3 ynpas-
JIIHHS €KOCHCTeMaM¥u B KOHTEKCTi HallioHaabHOi mositTuku (KeiicToHckiil mentp,
Komopamo (CIHIA), xoBrenp 1996 p.); Ceminap momo eKOCUCTEMHOTO MiJIX0y
(Jlinonree (Masasi), 1998 p.); Ceminap 3 eKOCUCTEMHOTO MiIXOY /10 YIIPABIiHHSI
BHyTpitnHiMU BogHuME pecypcamu (10-ii BeecitHiit popym 3 GiosoriuHoro pisHoma-
HiTTs, bparucnasa (Cnosayunna), TpaBerb 1998 p.); Ceminap Ha Temy «Exocucrem-
HUM MiAXiA — 10 BiH o3Havae /i exkocucteM €sponu?» (o. Binpm (Himeuunna),
guctomnan 1998 p.); Texuiuna napana Ha Temy «EkocucremHuii miaxin y paMmkax
KbBP» (xowmicis 3 exosorii Ta ynpasminas, Kocra-Pika, TpaBens 1999 p.); Kondepen-
st OOH m1oz10 3acToCyBaHHS €KOCUCTEMHOTO TiXOAY /I CTAJI0TO BUKOPUCTAHHS
6iosroriunoro pisnomanitTst (Tponreitm (Hopserist), Bepecerb 1999 p.) ta in. [12].

Tak, Hamionansauit Ornax Edexrusnocri sine-npesugenta Ex Topa sakniukas
(dbemepanbHUil ypsil 3aCTOCOBYBATU «IIPOAKTUBHUIA MiAXiA 10 3abe31edeH s cTaiol
€KOHOMIKH! 1 CTaJIoTo JOBKIJIJA 3a JAOTIOMOTOI0 YIPaBJIHHSA ekocucteMamus. Jlas
BUKOHAHHS 1IbOTO po3nopsizkertst y 1993 p. O6yma crBopena MixBizomua 1ipoBa
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rpyma 3 TaKOro yIPaBJiHHSA, YWIEHH SIKOI TPAIIOBaIU HaJl PO3ITUPEHHAM PO3yMiHHSI
3acall CIIIBPOOITHUIITBA, BIJOMOTO K ekocucreMHuil miaxia. Iliero rpymnoio 6y/o
copMoBaHO poboUy IpyILy, 3a pe3yJIbraTaMu AislibHOCTI Kol y yepBHi 1995 p. 6yJi0
MiITOTOBJIEHO 3BIT, Jie MICTSATbCSI BU3HAUYEHHS OCHOBHUX TEPMiHIB, y TOMY YUCJi
«EKOCUCTEeMM» Ta «eKOCHCTEMHOTO MixXony». BifmoBigHo 10 3BiTY, ekocucTema — 1ie
B3AEMOIIOB’SI3aHA CITIJIbHOTA JKUBUX iCTOT, BKJIOUAIOYY JIO/IEN, 1 (hi3UUHE CEPENIOBUIIE,
B MeKaX SKOTO BOHM B3aEMOJIIIOTh, a €EKOCUCTEMHUM TIXi/T — 11 METO/I i ITPUMaHHI
ab0 BiZIHOBJIEHHS TIPUPOIHUX CUCTEM Ta iX (DYHKIIII 1 iHHOCTEN. 3a3HAYa€ThCS, IO
el miaxig cupsMOBaHUN Ha AOCSATHEHHS IliJIel Ta 3aCHOBAHWM Ha CITLTHBHO PO3PO-
6sieHOMY OaveHHI OaKaHNUX MailOyTHIX YMOB, 10 06’€IHYE €KOJIOTiUHi, EKOHOMIUHI Ta
cotianbHi (pakTopu. BiH 3acTOCOBYETHCS B reorpadivHUX paMKax, SKi BU3HAYAIOTHCS
€KOJIOTIYHUMH MeKaMH, a Oro METOI0 € BiJTHOBJIEHHS Ta MiTPUMaHHS 37I0POB’s,
MPOAYKTUBHOCTI Ta Oi0JIOTIYHOTO PI3HOMAHITTSI €KOCUCTEM i 3arabHOI SIKOCTI JKUTTSI
3a JIOTIOMOTOI0 MiIXOMY /10 YIPaBJiHHSI NPUPOJHUMU PECypcaMu, SIKH MOBHICTIO
IHTETPOBAHUH i3 COIIaIbHIMA Ta €eKOHOMIUHUMM IiIAMU. [le BaxkawBO 11 mMiaATpH-
MaHHSI TIOBITPS, SIKUM MU JIMXAEMO, BOJIU, SIKYy MU IT€MO, 1)Ki, IKy MU IMO, Ta JIJid
HiATPUMaHHS PUPOIAHUX PECYPCiB st MailbyTHboro Hacesenus [13, c. 1, 3].

¥ 11bOMYy 3BiTi TaKOXK MiIKPECTIOETHCS, TII0 €KOCUCTEMHUM Ti/IXi/] BUSHAE B3AEMO-
3B’I30K MiK MPUPOJHUMHU CHCTEMaMH 1 37I0POBOIO, CTAJIOK EKOHOMIKOIO; HOro 0yJI0
PO3pOBJIEHO Y BiANOBIb HA HU3KY 3MiH, HAWBAKJIMBIIIOW 3 SKUX € MPUPICT Hace-
JIEHHST Ta MMOB’s13aHi 13 1M TIOTPeOU B MPUPOAHUX PECYPCax; BiH € MEXaHI3MOM KOOp-
JIMHAI] BUKOHAHHA 6araThOX 3aKOHIB, IIPOrpaM, IOJITUK i IIPaBUJI, SKi BILIMBAIOTh Ha
MIPUPO/IHI PECYPCH, MEXaHI3MOM BUPIIIEHHST KOH(JIIKTIB, SIKUIT 3aXUIIAE EKOHOMIKY I
pecypcH, Ha SIKUX BOHA 6a3yeThest. EKOCUCTEMHUI TH/IXi/] MOKE JIOTIOMOTTH JIOCSATTH
Kpaioi KoopArHaIlii Ta KOHCTPYKTUBHO BupimmTi Koudaikru [13, c. 3-35].

PiBHo uepes pik, y wepBHi 1996 p., y m. Jloumnoni (Benuka Bpuranist) 6ymo
nposesero Ilepmuit Cibroprichkuii ceminap « HaykoBi oCHOBHU yIIpaBJIiHHS €KOCHC-
TEeMaMU y TPETbOMY TUCSYOJITTi» 3 METOI0 KPUTUYHOIO BUBYEHHS Pe3yJIbTaTiB OCTaH-
HiX eKOJIOTIYHUX JOCTIKEHb 1 PO3TJISAy MUTAHHS PO Te, HACKLIBKY 11€ J03BOJIUIIO
JIOKOPIHHO TIePEOCMUCIUTH TPAAULIiiTHI MpakTUKU 30epexkenHss. OCHOBHI BUCHOBKH,
J10 SIKMX JIHIILIN JlesieraT, BioOpaxkeri B JIecsThOX MPUHIIUIIAX YIPABIIHHSA €KOCHC-
teMoio («CibToprichki npuHIUIIY ). BoHN OAIISIOTECS Ha [Bi rpymu: KepiBHi (1-5)
ta onepatusHi (6—10). /lo kepiBaUX Hanexatsb Taki: 1. Iliai ynpaBsiHHS — MUTaHHS
cotiambHoro Bubopy. 2. EkocucreMu MaioTh yIpaBJsSTUCD Y JHOACKKOMY KOHTEKCTI.
3. ExocucteM MaioTh YIIPaBJAATUCH Y MIPUPOTHUX MexXaX. 4. YIIPaBIiHHS MOBUHHO
BHM3HATH, 1[0 3MiHU HEMUHYUYI. 5. YIIpaBJiHHS Ma€ 3/iiICHIOBATUCH Y BiIMOBIIHOMY
macitadi, i 36epe)keHHsT Ma€ BUKOPUCTOBYBATH BECH CIIEKTP OXOPOHIOBAHUX TEPUTO-
piii. OriepaTUBHUMY TIPUHITUTIAMY BU3HAHO HACTYIHI: 6. YIpaBIiHHA €KOCUCTEMOIO
Ma€ MUCJIUTU TJI00ATbHO, ajie MisiTH JOKaIbHO. 7. YIPaBIiHHS Ma€ OyTH CIIPSIMO-
BaHe Ha MiTPUMAHHS YU TIOKPAIleHHSI CTPYKTYPH Ta (DYHKI[IOHYBAaHHS €KOCUCTEMU.
8. Ti, xTo mpuiiMae pimeHHs, MAIOTh BUKOPUCTOBYBATH Bi/INOBi/IHI iHCTPYMEHTH,
orpumani 3 Hayku. 9. Kepiuuku mosunHi gisiti obepeskro. 10. HeobxigHum € Mix-
MUACTIATLTIHAPDHUHT T IXiT.
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YV cBiit yac «CibTOpICHKI TPUHIUTIY OYJIM KOMILUIEKCHO JOCJI/KEH] B HAyKO-
Bill JliTeparypi, 3 HaBEIEHHSIM /[0 KOXKHOTO 3 HUX OOTPYHTYBaHHsI, CTAaHy HAYKOBOTO
PO3YMiHHSI, TIPUKJIAAIB IX 3HAYYIIOCTI (3acTocyBaHHs) Ta moTpebd Ha Maiibythe [14].
Takox BoHU 00TOBOpIOBasiNCh Ha BcecBiTHBOMY KOHTpeci 3i 30epekeHHs, KU
npoxoaus 3 13 o 23.10.1996 p. y m. Monpeani (Kanana), Ha KoMy, JI0 TOTO XK,
OyJ10 3aTBepKeHo MaHaaT KoMicil 3 yrpaBiiHHSI eKocrcTeMaMy — KOMicii y cKJiaji
MIisKHApOAHOTO COI3Y OXOPOHU TIPUPO/IH, CTBOPEHOI 3 METOIO 3a0€3MeUeHHS eKC-
MIEPTHOTO KEPIBHUIITBA O[O0 KOMILJIEKCHUX MiJIXOIB /10 YIIPABJIIHHS TPUPOJHUMU
Ta BUJO3MiHEHUMHU eKocucTeMamu [15, ¢. 61].

[Tpote, ocobiBe 3HaYEHHS 7IsT PO3POOIEHHST €EKOCUCTEMHOTO TI/IXOMY B PAMKAX
Kongentii mpo oxopony 6iopisHoMaHiTTs MaB ceminap y M. Jlimonrse (Masasi),
axuit mpoxoaus 3 26 10 28.01.1998 p. Voro yyacnuky o6roBopuIm, SIKUM Mae GyTH
eKOCHCTEMHMHU TH/Xi/, SKi HOro MPUHIMMITY i YoMy came BiH Ma€ OyTH MPUHHATHN 32
OoCcHOBY BUKOHaHHS KouBeHIlii. bysio BU3HAHO, 1110 €KOCUCTEMHME MiJIXi/l OXOILIIOE
BcCi TeMaTnuHi po3zisim KoHBeHIIii, a TAKOX Te, 10 BiH MOJKe JIOTIOMOTTH B TIOZI0JIaHHI
oOMeKeHb 1 HeIOJIKIB BUKOPUCTAHHS TPAAUIIHHIUX METOAIB OXOPOHU TIPUPOIM K
3aco0iB yrpaB/iHHs OiopisHOMaHITTAM. ¥ TIpoleci 00roBopeHHsi 610 po3pobJIeHO
12 mpuaIMMiB exocuctemMuoro miaxomy («IIpuammmm Mamasis ), siki, Ha TTepeKoOHaHHS
YVUYACHUKIB CeMiHApy, CTBOPIOIOTH HAJIEKHY OCHOBY JIJIsT OOTOBOPEHHST Ta MOAAJIBIIOTO
pospobuierns [16]. 3rogom i IPUHIMIKN BiZ0OPAsUINCh Y BiANOBIAHOMY pillleHH]
5-1 napagu KC KouBeHnriii mpo oxopoHy 0ioJIOriIHOTO Pi3HOMAHITTSL.

3okpema, Ha 1-My 3acimanHi i€l Hapaan, sika mpoxoaniaa B M. Haitpobi (Kenist)
3 15 110 26.05.2000 p., 6yJ10 3aTBEP/ZKEHO MOPSIIOK JEHHUI, /Ie cepe] 3alJIaHOBaHUX
nutanb MicTuBced 1. 17.1 «ExocucteMHMiA TiAXiA: TPUAHATTS TPUHIUITIB>. /[0 IbOTO
yacy JIOHTTK o6roBopus eKocMCTeMHWMIT Mi/IXi Ha CBOIN 5-i Hapazai y M. MoHpe-
ani (Kanana, 31.01-04.02.2000 p.), i B pekomengaiii V/10 «Exkocucremunii miaxiz:
MOJTAJTbINA KOHIIENTYaIbHa PO3POOKay, MO MICTUTHCS B JIOTOBI/Ii HAapaan, BUSHAYNB
12 npuHIMINB i 5 MPaKTUYHUX BKa3iBOK i3 3aCTOCYBaHHS €KOCHCTEMHOTO ITiIXO/Ly
[17].

25 tpasust 2000 p. poboua rpyma po3r/sSHYJIA JOKYMEHT, SIKHil MICTHB TIPOEKT
piteHHd 3 ekocucreMHoro tiaxony, miarotoierauin JOHTTK. [3 neBaumMu npas-
KaMi BiH OyB CXBaJIeHMII [IJIs1 ITOAJIBIIOrO TiepefaHHs 3aciganuio Hapaau KC, i Bxke
26 TpaBHs1 OyB npuitHATHIT K pimeHHst V /6 «ExocucreMHUil migxia», y 101aTKy
JI0 SIKOTO HaBeJIEHO OIUC eKOCUCTEMHOTo MiAXony (po3fij «A»), Oro NpuHIUITHN
(posmin «B») Ta mpakTUYHi BKa3iBKHU 110/10 oro 3actocyBanus (po3zia «Cs) [18].

3riiHO 3 po3aiioM «A» nonaTKy A0 piteHHss V /6 eKkocucTeMHUN TiXiJ| SABJISIE
co6010 CTpaTerito KOMIJIEKCHOTO YIPABJiHHS 3eMEJTbHUME, BOJHUMHU Ta KUBUMHU
pecypcamu, sika 3abe3redye X 30epekeHHsI Ta CTajle BAKOPUCTAHHS Ha CIIPABEIJIUBIN
OCHOBI. BiH rpyHTy€ThCSI Ha 3aCTOCYBaHHI BIJITOBIIHOI HAYKOBOI METOJIOJIOTII, 110
OXOILIIOE BCi piBHI 6i0JIOriUHOI OpraHizailii, BKIOUYAIOYM OCHOBHI CTPYKTYPH, IIPO-
1ecH, (PYHKIIT Ta B3AEMO3B’I3KM MiK OpTaHi3MaMU i HABKOJIUIITHIM CePeIOBUIIEM, Ta
BU3HAE, 110 JIIO/IN 3 YCIM iXHIM KyJBTYPHUM Pi3HOMAHITTSIM € HEBIJl EMHOIO YaCTUHOIO
6araTbOX eKOCHUCTEM.
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Hami HarosonryeTbes, Mo MepeBa’kHa CIIPSIMOBAHICTh HA CTPYKTYPY, IPOIECH,
(byHKITIi Ta B3aEMO3B’SI3KM BCEPEMHI €KOCUCTEMU Bi/IMTOBIZIA€ 3aKPITIJIECHOMY y CT. 2
Kongeniiii BUsHaue€HHIO €KOCUCTEMH, a/[’Ke BOHO, Ha Bi/IMiHY Bi/l BUSBHAYEHHSI «Miclie
MEITKaHHS», He YTOYHIOE KOHKPETHUX MPOCTOPOBUX Mek abo maciutaby. Takum
YIHOM, TEPMiH «€KOCHCTeMa» He 000B’SI3KOBO CITIBBITHOCUTHCS 3 TOHATTAMU «GioM»
ab0 «eKOoJIOTiuHa 30Ha», ajie MOKe OYTH BigHeceHuil 10 OyIb-sK0i (DYHKI[IOHYI0YO]
onunuii 6yab-sgkoro Macirady. Tomy MacmTabu aHanizy Ta AisSJIbHOCTI MalOTh
BU3HAYATHUCS MTPOOJIEMOIO, sIKa MMiJJISITA€ BUPIIIEHHIO, TO/i SIK 00’€KTaMU MOKYTb
CTaTH, HalIPUKJIaJ, MIMHKA, CTABOK, Jic, 6ioM abo Bcs Giocdepa.

Exocucremuuii migxia motpedye THYIKOTO aIalTUBHOTO YIIPABJIHHSI, 1O Bpa-
XOBYE gK KOMILJIEKCHY Ta JMHAMIYHY IIPUPO/LY €KOCUCTeM, Tak i BiJICYyTHICTb MOB-
HOTO PO3yMiHHA MeXaHi3MiB iX (yHKiionyBanus. [Iporecu B ekocrucreMax 4acto
MalOTh HEJIHINHWN XapakTep, a iX pe3yJbraTd HepiIKo OyBalOTh BiICTPOYEHUMH, Y
pe3yJbTaTi 4Oro BiJICYTHICTh CTPOTUX 3aKOHOMIPHOCTEN MOKE CTBOPIOBATH HESICHICTh
ab0 MPU3BOAUTH [I0 HEOUiKYBAaHUX PE3yJbTaTiB. YIPaBJiHHSI Ma€ OyTH JOCTATHHO
THYYKNM, 11100 CBOEYACHO PearyBaTH Ha BUHUKAIOYI TPYAHOI I BUKOPUCTOBYBATH
Y CBOIil TaKTHUI[i €JleMEHTH «HABYAHHS Y TIpoIieci poboTh» abo 3BOPOTHOTO 3B’SI3KY
3 HAyKOBO-IOC/IJHIUMHU ITIpalliBHUKaMU. BKUTTS 3ax01iB Moxe OyTH HeOOXimHUM
HaBITh y BUIIQ/IKY, KOJU OCTATOYHUII 3B’SI30K IPUYMHU Ta HACJTI/IKY Ille HAYKOBO He
BCTAaHOBJIEHUU MOBHOIO MipOIO.

I napemiTi, ekocucTeMHUI Ti/Xi[l He MiAMIHSE iHII cTpaTerii yrnpaBJiHHSI Ta
30epeskeHHs1, Taki sik OiocdepHi 3aMmoBiIHUKM, OXOPOHIOBaHI palloHU Ta TPOrpamMu
31 30epeKeHHsI OKPEMUX BH/IB, a TAKOJK 1HINI MiAXOAH, SIKi 3AIHCHIOIOThCS B PAMKax
HaI[iOHAJIBHOI CTpaTerii Ta 3aKOHOJIJaBYMX CTPYKTYP, IPOTE MA€ CKOpIllle CITPU-
STH IHTeTpallii BCiX IMepepaxoBaHUWX IMAXO/iB Ta iHIINX METOMIB JIsI BUPIiIIEHHS
KOMILTEKCHUX 11pobsieM. He icHye €MHOTO MIISIXY BIPOBAKEHHST €KOCHCTEMHOTO
miIxoy, 60 1€ 3aIeKUTh Bi/l MiCIIeBUX, PAlOHHUX, HAIIOHATBHUX, PETIOHATBHUX 200
ry100abHUX YMOB. Y IiHCHOCTI, icHy€e 6arato MOKJIMBHUX CIIOCOGIB 3aCTOCYBaHHS
€KOCHCTEMHOTO Ti/IXOY JIJIsl TPaKTUYHOTO 3/lilicHeHHs 11ijieli KonBeHtii.

Y posmini «By» pomatky no pimennsi V/6 KC 3akpinnerHo 12 npuHIuIiiB eKo-
CUCTEMHOTO IIiJIXO/Y, SIKi € B3aEMOIIOB I3aHUMHU Ta B3a€EMO/IONIOBHIOIOUNME. KoskeH i3
HUX HABOJIUTHCS 3 OOTPYHTYBAHHSIM, TOMY, BPAXOBYIOUYH BKIUBICTh IIUX MTPUHITUITIB
JUTST PO3YMIHHST €KOCHCTEMHOTO MiIXO/Y, AOIIJBHO PO3KPUTH iX Y TOBHOMY 0OCSI3i.

[Tpunnmn 1. 3aBraHHs yIpaBJIiHHS 3eMeJbHUMU, BOAHUMU Ta JKUBUMU pecypcaMu
BU3HAYAIOThCs CycHiabecTBOM. Llelt mpuHIMn 03Havae, 1110 Pi3Hi BEPCTBU CYCHIiJIbLCTBA
PO3IJISAAI0Th €KOCUCTEMU 3 TIO3UILH BJACHUX €KOHOMIYHUX, KYJIBTYPHUX Ta CYCIIiJIb-
Hux morped. KopinHe HaceseHHst i iHIT MiciieBi TpoMajiu, sIKi JKUBYTH 32 PaxyHOK
IIPUPOJIHUX PECYPCIB, TEX € 3aI[iKaBJIeHUMU CTOPOHAMM, YHi ITpaBa i iHTePecH TTOBUHHI
BpPaxoBYBaTHCh. K KyJbTypHE, Tak i 6i0JIOriyHe PI3HOMAHITTSI € IIEeHTPAJIbHUMMU
CKJIAJIOBUMK €KOCHCTEMHOTO TI/IXO/Y, 110 Ma€ OyTh BpaxoBaHe B yrpasiinai. Cyc-
miIbHUI BUOIP Ma€ BUpaKaTHCh SIKOMOTa 4iTKime. ExocucteMu MOBUHHI yIIpaBJisi-
THCS 3 yPaXyBaHHSIM 1X CIIPABXHIX IIHHOCTEW, HA CIIPaBe/JINBIN Ta PiBHIM OCHOBI
3 METOI0O OTPUMAHHS SIK MaTepiajJibHUX, TaK 1 HeMaTepiaJbHUX BUTOJ JJIS1 JIIOJUHU.
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[Tpuntwmn 2. Yipasiints Mae OyTH, 32 MOKIMBOCTI, MAKCUMAJIbHO JIEIIEHTPATi-
soBanuM. Ileil mpuHIMN nepeabaydae, Mo AeeHTPATi30BaHi CHCTEMU YIIPABJIiHHS €
6isbIn e(heKTUBHUMU Ta CHpaBeauBuMu. /[0 crcTeMu yIIpaBIiHHS CJIiJ 3aydaTu
BCi 3alliKaB/IeHi CTOPOHM, i BOHA MOBUHHA 3a0e31euyBaTn 30a/IaHCOBAaHICTh MiCI[EBUX
iHTepeciB i3 MIMPIIMMHU iIHTEpecaMu CyCHibcTBa. UM O/MsKue OpraHu yIpaBJIiHHS
JI0 €KOCUCTEMU, TUM BUIIA BiJINOBIJAJbHICTD i MiJ3BITHICTD, IMUPIIE KOJO BIACHUKIB
1 CKJIa/l yYaCHUKIB, i TUM aKTUBHIillle MOXKYTb BUKOPUCTOBYBATUCS] MiCIleBi 3HAHHSI.

[punnum 3. Opranu ymnpaBJiHHSI eKOCUCTEeMaMy TTOBUHHI BPaXOBYBAaTH BILJIUB
CBOEI isibHOCTI (ificHUT a0 MOKIUBUN) HA CYMIKHI 9 Oyzb-sIKi iHII €KOCuC-
TeMH. 3a UM TPUHITATIOM Pi3HI YIPaBIIHCHKI BTPYYaHHS B €KOCUCTEMY MOXKYTb
YUHUTH HEeBiZIoMUiA abo HerepeGavyeHN il BIUIMB Ha iHII ekocucTeMi. ToMy MOKJIMBI
HACJIIKU MAIOTh YBa)KHO OI[IHIOBATUChH 1 aHAJII3YBaTUCh, 1110 MOKE ITOTPeOYBaTH CTBO-
PEHHSI HOBUX CTPYKTYP 1 MEXaHi3MiB, SIKi J03BOJSIOTH OPTaHi3aIligaM, TPUUYETHUM /10
NPUIHATTS pillleHb, BUPOOJIATH B Pasi HEOOXITHOCTI HAJIEKHI KOMITPOMICH.

[Tpusnumn 4. BusHaoun MOK/IMBICTD TO3UTHBHUX PE3YJIBTATIB YIIPABJIiHHSI, HEOO-
Xi/IHO, TTpOTE, pO3yMiTH (DYHKITIOHYBAHHST €KOCUCTEMHU Ta 3/[IHCHIOBATU YIIPABJIIHHSI
Hel0 B eKOHOMIYHOMY KOHTeKCTi. By/b-ska mporpama ynpaBiiHHS €KOCHUCTEMOIO
[IOBUHHA: ) YCYBaTU IUCIPONOPIII B CTPYKTYPI PUHKY, SKi HETaTUBHO BILJIMBAIOTh
Ha GiopizHoMaHiTTS; b) HagaBaTy cTUMYyJM A1 30epekeHHss Oi0pi3HOMAHITTS Ta
CTaJIOTO BUKOPHUCTAHHS; C) 32 MOXKJMBOCTI 30Cepe/sKyBaTu BCi BUTPATU U BUTOIU
BCepe/INHI caMOl eKOCUCTEMU.

Y 1boMy HPUHIUIN HeThCs HacaMmIlepe IMpo Te, 10 HalbiJbIna 3arposa st
610Pi3HOMAHITTS MOJISATA€ B Or0 3aMiHi aJbTePHATUBHUMHU CHCTEMaMU 3€MJIEKO-
puctyBaHHs. Taka cuTyallisi BAHUKAE B Pe3yJibTaTi MOPYIIeHHsI PUHKOBUX YMOB, SKi
MiIPUBAIOTH MIHHICTH TPUPOAHUX CHCTEM i MOMYJIAIIN Ta 3a0€31euyoTh TOPOYHi
CTUMYJTH T cyOCHIii, IO CIIPUSIOTDH TIEPETBOPEHHIO 3eMeJTb Y MEHIIT PISHOMAHITHI cric-
temu. Haituacrime Ti, XT0 Ma€ BUTOaM Bij 30epeskeHHsT Gi0JOTIYHOTO Pi3sHOMAHITTS,
He OIJTAYyIOTh BCiX 3aTpaT, MOB’sI3aHUX 3 TAKUM 30€pPesKeHHsIM, a Ti, SIKi BUKJIMKAIOTh
HEeOOXIHICTh eKOJIOTIYHUX BUTPAT (HAIIPUKJ/IA/, YHACTIIOK 3a0py/IHEHHS TOBKIJLIS),
YHUKAIOTH BiJIIIOBIJIaJbHOCTI. YIOPSI/IKYBaHHS CTUMYJIIB /1a€ MOKJIUBICTb TUM, XTO
KOHTPOJIIOE PECYPCH, OTPUMYBATH IlepeBaru, Ta 3abesmneuye, mob Ti, XTO BUKJIUKAE
HEOOXiTHICTh €KOJIOTIYHUX BUTPAT, X OTIauyBaJIM.

[Mpuniun 5. OgHUM i3 TIPIOPUTETHUX 3aBIaHb €KOCHCTEMHOTO IHAX0Iy € 30e-
pesKeHHSI CTPYKTYpU Ta (DYHKIIN €KOCHCTEMH 3 METOIO IiITPUMaHHS eKOCUCTEeMHUX
nocayr. HarosnomryeTbes, 1o GyHKITIOHYBaHHS 1 CTIHKICTh €KOCUCTEMU 3ajeKaTh
Bijl CTaHy JAMHAMIYHUX B3a€MO3B'SI3KIB ycepennHi OKpeMux OioJOTiYHUX BUIIB, MiXK
BHJIAMH Ta MiK BUJIaMU 1 X HEXKUBUM OToueHHAM. KpiM Toro, MaroTh 3HaYeHHs (hi3muHi
Ta XiMiYHI B3a€MOIii Y CEePeIOBMIIN, sike OTOUYyE eKocucremy. 30epekeHHs (a B pasi
HEeOoOXiIHOCTI — 1 BiHOBJIEHHSI) I[MX B3aEMO3B'sI3KIB i mpoiieciB Ma€ Habarato OiJiblie
3HAYEHHS JIJIsI JIOBFOTPUBAJIOTO 36epeskeHHsT Gi0Pi3HOMAHITTS, Hi’K OXOpPOHa BUIB.

[Ipunnun 6. YopasiainHsa eKocHUCTeMaMU Ma€ 3/iMCHIOBATUCS B MeXax MpHU-
poaHoro GyHKIioHyBaHHA. IlMM OpUHIMIIOM I1epenbadaeThes, IO MPU OI[IHII
MOJKJIMBOCTEH JTOCATHEHHSI OCHOBHUX TIiJIell YIIPABJIiHHS 0COOJIMBY yBary HeoOXiIHO
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OPUILIATA TUM (BaKTOpaM AOBKIIS, IKi 0OMEXYIOTh IIPOAYKTUBHICTh, CTPYKTYPY,
dbysKITiOHYBaHHS 1 pi3HOMaHITHICTH ekocucTeM. Ha (yHKITiOHYBaHHS exocrcTeMu
MOKYTb Pi3HOIO MipOIO BIUIMBATH TUMYACOBi, HemepeabadeHi abo MTYy4HO CTBOPEHI
(haxTopu, 1O Ma€ azieKBaTHO BPAaXOBYBATUCS TIPU YIIPABJIiHHI.

[Mpuatnun 7. ExocucteMHW# MiAXiA Cifi 3/[IICHIOBATA y BiJIIOBITHUX IPOCTO-
poBHX i yacoBux Maciirtabax. Ileil mpUHIMIT YKa3ye, 0 eKOCUCTEMHMIT TiAXi[ Ma€e
3aCTOCOBYBATHCS B THX YaCOBHX i MPOCTOPOBUX MaciiTadax, siKi BiAIOBiIal0Th MeTi.
Mexi ynpaB/iHHS €KOCHCTEMOK MAaIOTh BU3HAUATHUCS HA TTPAKTHUIll KOPUCTYBaYaMH,
opraHaMy yIpaBJIiHHS, BUCHUMHU, KOPIHHUMU 1 MiCIleBUMM HapojaMiu. 3a HeoO-
XiTHOCTI MOTPIOHO CHPUSATHA B3aEMO3B’SI3KY MiXk paiioHamu. EKOCHCTeMHUN TiIXijT
BPaxOBY€ i€papXiuHy mpupojay 6i0pi3HOMaHITTSI, siKa TIO3HAYAETHCS B3AEMOJIIEIO0 Ta
iHTerpalli€elo Ha FreHHOMY, BU/IOBOMY Ta €KOCUCTEMHOMY PiBHSX.

[Tpuanun 8. BpaxoByioun BjIacTHBY €KOCHCTEMHUM IIPOIlecaM MiHJIMBICTD 4aco-
BUX MapaMeTPiB I MOKJIWBICTh HACTAHHS BiJICTPOYEHUX HACIIIKIB, ITiJIi YIIPABIiHHS
MaloTh OyTH JOBroTpuBaIvMuU. IIporiecu B eKOCHCTEMi XapaKTepu3ylThCsT MiHJIU-
BICTIO 4aCOBUX TIapaMeTpPiB 1 MOKJIMBICTIO BiICTPOUYEHUX HACJIJIKIB, 1II0 BCTYIAE B
sIBHE TIPOTUPIYYS 13 BIAACTUBOIO JIOAMHI TEH/IEHITIEIO BilaBaTH MepeBary CboroyacHii
BUTO/Ii 1Iepejl OYiKyBaHOIO.

[Mpunnun 9. Ilpu ympassiHHI eKocucTeMaMU CJIiji BpaXOBYBaTU HEMUHYYICTh
3MiH. O4eBUHO, MO0 EKOCUCTEMH TTOCTIHHO 3MIiHIOIOTHCS, Y TOMY UMCJII CKJIA]] BUIIB
i po3maiTTs nomyJisiiiii. ToMy opraHu ynpaBJiHHSI IOBUHHI IIPUCTOCOBYBATHUCS /10
1nux 3miH. KpiM BIacTuBiil eKocucTeMaM JIMHAMIIl 3MiH, BOHU Ti/Ia0OThCST BILJTUBY
6araThOX HEBCTAHOBJIEHUX i HerepeabaueHnX GakTOPIB SIK aHTPOIOTeHHOI yr 6i0JI0-
rigHOI IPUPOIH, TaK i (akTopiB MOBKLLIL. EKOcHCTEMHUIT TIXi/ TOTPeOY€E THYYKOTO
yIIpaBJIiHHS, siKe rependadae MPOrHO3yBaHHS 3MiH i IPUCTOCYBAHHSI 10 HUX.

[Mpunmmn 10. EkocucreMHUi miaxin moBuHeH 3abe3edyBaT HAJIEKHY PiBHO-
Bary Mixk 30epeKeHHsIM i BUKOPUCTAHHSIM Oi0JIOTIYHOTO PI3HOMAHITTS Ta iX iHTe-
rpamito. BifmoBiHO 10 1[bOT0 TPUHIUITY 6IOPI3HOMAHITTS € HEOOXIIHUM HE TiIbKH
TOMY, 1110 BOHO sIBJII€ OE3I0CEePEIHIO IIHHICTD, a i TOMY, 1[0 Bilirpa€ KJII0Y0BY POJIb
y 37ilicHeHH] (PyHKIIIN eKocucTeM Ta IHIIKUX MPOIIECiB, Bi/l SIKUX 3QJI€KUTD 1 JIOAMHA.
Panile icHyBajia TeHAEHIIis Oy BCIX KEPOBAaHMX KOMIIOHEHTIB G10pi3sHOMaHITTS
HAa OXOPOHIOBaHI ¥ Taki, M0 He MiJIATA0Th OXOPOHI. 3apa3 Hazpija HeOOXiIHICTh
POBIJISIIATH CUTYAIliI0 THYYKIiIe, KO 30epesKeHHsT Ta BUKOPUCTAHHS PO3YMIIOThCSI
B €IMHOMY KOHTEKCTi, 1 KOMILJIEKC 3aXOJ[iB 3aCTOCOBYETHCSI HE3aJI€KHO HAa BCbOMY
IPOTSI3i Bi/l CyBOPO OXOPOHIOBAHUX €KOCUCTEM JI0 €KOCUCTEM, CTBOPEHUX JIFOJMHOIO.

[Tpunnun 11. EkocucreMHMil migxi Ma€ BpaxoByBaTh Oy/Ib-sIKy iH(GOPMAILiio,
30KpeMa HayKOBi JlaHi, 3HaHHS, HOBOBBEICHHS, TPAKTUKY KOPIHHUX 1 MICII€BUX I'DO-
maz. [IpuHiun BusHavae, mo st BUpoOJieHHs e(eKTUBHUX CTPATETIH yIIPaBIiHHS
exocricTeMaMu Oyib-sika iH(opMaltist € BaskMBo. bakaHrMu € OiJIbII TOBHI 3HAHHST
mpo (GyHKIIIi eKocucTeM Ta HACTI/IKHU JI0ChKOI AisabHOCTI. [Ipu oMy indopmaitis
3 Oy/Ib-IKOTO JiKepesia Ma€ OyTH JoBe/leHa /10 BCiX 3alliKaBJEHUX CTOPIH 1 y4acHU-
KiB. ¥Yci BUXIiZHI TOJIOJKEHHS, MOKJIaJleHi B OCHOBY KEpPiBHUX pillleHb, MAlOTh OyTH
YiTKUMU, TIePeBipPSATUCS HA OCHOBI HAsIBHUX 3HAHD 1 JYMOK 3alliKaBJEHUX CTOPiH.
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[Tpunrun 12. [lo pearizaiiii €KOCUCTEMHOTO MiAXOMY MOBUHHI OyTH 3aaydeHi
3allikaBJieHi TPYIH CYCIiJIbCTBA Ta HAYKOBI JUCIUIIIIHA. 3TiIHO i3 IIUM TPUHITATIOM
OLIBIIICTD TTPOGJIEM YIIPABJIIHHS MAOTh CKIAIHII XapaKTep, i3 BETMKOI KUIbKICTIO
B3a€EMO3B’SI3KiB, TIOOIYHUX /il Ta HACJI/IKIB, TOMY JIJIsI IX BUPIIIEHHSI CJIiJl 32CTOCOBY-
BaTH HeOOXi/IHI eKCIIepTHI 3HAHHSI Ta 3a/Iy4aTH 3a HeoOXiIHOCTI 3alliKaBJieHi CTOPOHM
Ha MiClIeBOMY, HalliOHAJbHOMY, PEriOHAJIbHOMY Ta Mi*KHAPOJHOMY PiBHSIX.

[Ilono sty MpaKTUYHUX BKA3iBOK i3 3aCTOCYBAHHS MepepaxOBaHUX MPUHITUIIB
€KOCHCTEMHOTO TIIXO/Y, TO BOHH, SIK 3a3HAYaJI0Cs BHIIlE, iepeadaderi B po3aiii «C»
nomatky o pimenust V/6. Bonn Tak caMo HafaioThCs 3 BiAMOBIAHUME OOTIPYHTY-
BaHHSMHU, TIPOTE MU OOMEKMMOCS JIMIIe X mepesikoM: 1) opieHTarlist Ha (GYHKINO-
HaJIbHI B3a€EMO3B’SI3KM Ta IIPOIECH B €KOCUCTeMax; 2) CIPUSHHS CIIPABEAJIUBOMY
KOPHUCTYBaHHIO OGjiaraMu; 3) BUKOPUCTAHHS CTPATeTii afaTHBHOTO YIIPABJIiHHS,
4) 3milicHeHHS yIpPaBJiHHSA 32 JOMOMOTOIO 3aXO/liB, CITIBPO3MIPHUX MUTAHHIO, Ta
MIJISIXOM MaKCHMAaJIbHOI JelleHTpai3aliil; 5) 3abe3meyeHHs MisKBiJOMYOI B3aEMOIII.

Came TaKMMU € ONMKIC €KOCHCTEMHOTO Mi/IX0/Ty, TPUHITUIIN i TPAKTUYHI BKa3iBKU
I0JI0 MOTO 3aCTOCYBaHHA 3Ti/IHO 3 pinteHHsaM V /6. /o Toro x, y HbOMYy 3a3HAYAEThCH,
mo KC pekoMeHjIy€e 3acTOCYBaHHs TIPUHITHIIB SIK TAKUX, 110 Bi/I0OPaKAIOTh HASBHUIA
piBeHb PO3yMiHHSA €KOCUCTEMHOTO TiIXO/Ty, 3aKJIUKAE 10 MOTO TOAATBIIOI KOHIIEeTI-
TyaJbHOI PO3POOKM i TPAKTUYHOI HEPEBIPKH, a TAaKOK 3aCTOCOBYBATH Il IAXiZ,
PO3pO6JIATH TIpaKTUYHI (GOPMU HOTO 3aCTOCYBAHHS JIJIsT HAIIOHATIBHOI TIOJITUKH Ta
3aKOHOJIABCTBA, Q/IANTYI0YN /10 MiCIIeBUX, HAI[IOHAJIbHUX 1 PETIOHAJIBHUX YMOB.

3ayBakuMo, IO TepesiueHi TPUHININ eKocucTteMHoro miaxony («IIpuntunm
MaJiaBi») cTajy peaMeToM IPYHTOBHOIO aHaJIi3y B 3apyOiKHIN HayKOBiil JiTepaTypi.
Tak, E. Mant6i (E. Maltby), nopisassiuu ix i3 «CiOTOPICHKUME MPUHIIUTAMU»,
MiIKPECJINB, 1[0 BOHU 3HAYHOIO MipPOIO IPYHTYIOThCS Ha OCTaHHIX Ta BiZoOpakaioTh
3aHETIOKOEHHSI TI[0/I0 KOPOTKOYACHOCTI TPAIUIIITHUX T/XO/IB Y 3aXUCTi GIOpi3HO-
masnitts [19, c. 210, 213]. Ha aymky II. M. @isninca ta E. XKoao (P. M. Phillips
and E. Joro), i npunmumnm 3a6e31me4yioTh OCHOBY JIJIsSi KEPIBHUKIB €KOCUCTEM i
3allikaBJe€HUX CTOPiH, a IX y3arajJbHeHa MPUPOJa € TAKOIO, 110 BOHU JIOPEYHi y
IMUPOKOMY Jlialla30Hi IMJIAHyBaHHS Ta NMPUHHATTS PillleHb, e eKOCUCTEMU MOKYTb
3azHaBatu BBy [20, c. 2]. Ax crBepmxkyioth K. Beitnen, K. baekcrox i Ik, IpBin
(K. Waylen, K. Blackstock and J. Irvine), mi npuHIMIT € KepiBHAIITBOM JIJIsT peaJri-
3allii €KOCHCTEMHOTO MiAX0MY Ta BifoOpakaoTh HEOOXIAHICTh CUCTEMHOTO TTOTJISILY
Ha eKOCUCTeMHI (DYHKIIII i TpoIlecH, a TaKOK apTYMEHTH Ha KOPUCTD JIeTleHTpasli3arlii,
TMapTHEPChKUX BiTHOCUH, YYaCTi 3aIliKaBJIECHUX CTOPiH, POMIUPEHHS IX TPaB i MOXK-
JIMBOCTEN Yy TIpotieci mpuiHATTS pimenb [21, ¢. 2]. 3rigno 3 morasmom M. Xammep
(M. Hammer), y nux nIpuHIMIAX HATOJONIYETHCS HA TOMY, 110 yBara KepiBHUIITBA
Ma€e OyTH 30cepe/keHa Ha (DYHKITIOHAIBHIX 3B’sI3KaX 1 TpoIlecax B eKOCHCTEMAX, JIe
MOTPIOHO PO3MIMPIOBATH CITiJIbHE BUKOPUCTAHHST OJIaT, 30KpeMa, MijK 3alliKaBIeHUMH
CTOPOHAMM, TOJII SIK 3aJTy4eHHs TaKWUX CTOPiH, aJlallTUBHE YIIPABIiHHA 1 JelleHTpati3a-
11151 € KJIIOYOBUMU JIJIS1 YCIIIITHOTO Ta CTAJOTO YIIPABJiHHS COIIATbHO-EKOJOTTUHUMHI
cucrtemamu [22, c. 77]. Ha comianpny ckmanoBy «lIpunnumis Manasi» 3BepHyIHN
yBary it C. AnsrBarep Ta K. ITaccapemno (S. Altvater and C. Passarello), Ha mepe-
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KOHAHHS SIKUX I1i MPUHITUIIN YiTKO BPaXOBYIOTDb COIiaJibHI Ta COIiaJIbHO-TIOJITUYHI
acriektu [23, c. 2].

Bisibir po3ropHyTO 110/10 TPUHIIUTIIB €KOCUCTEMHOTO Mi/IXOy BUCJIOBJIIOETHCS
A. P. E. Cinkzep (A. R. E. Sinclair), crepmxytoun, 1o «IIpuanunum Masasi» yocob-
JIIOIOTH JIBa OCHOBHI nmpwHIMIHN. [lo-mepiie, BCi 3alikaBieHi CTOPOHM MalOTh OyTH
3aJIy4eHi 10 Ipoilecy po3poOKHM IIJIaHIB yIpaBiHHSA. B 0CHOBI 11bOro 3ak/ajeHa igest
po Te, 1o Oiyibla YacTHHA GIOPIBHOMAHITTS Y CBITi 30CEPEKYETHCS Y TPOMIYHUX
perioHax, SIKi HaJeXaTb 1 yIPaBJSIOTHCA KpaiHaMmu, 0 po3BuBaoThesd. [li kpainm
MafTh BPaXOBYBaTH PO3BUTOK i MTPOCYBAHHS CBOIX HAPOJIB, i AKIIO 1ie He Oy/e Bpa-
XOBaHo, pobJjieMu 36epekeHHst 6yayTh irHoposati. [To-apyre, «I[Ipuniumn Masasi»
BU3HAIOTh, 1[0 OJIMHUIIEIO YIIPABJIiHHA € He OKpeMi BU/IM, a eKocucTeMa. Tpagaulliitno
30epesKeHHsST 30CEPE/FKEHO HAa OKPEMUX BUAX, 30KPEMa THX, SIKi 3HAXOAATHCS TIi[|
3arpo3oto 3HuKHeHHst. OIHaK yci BUAM MOTPEOYIOTh CepPepoBUINA iICHYBaHHS i IHIITMX
pecypciB; 4acTo BTpaTa LUX PECYPCIB € IMPUYMUHOIO IPobaeM 30epeskeHHs, i came 11i
pecypcu citiji 36epirati B KOHTEKCTI BCiei ekocrucTemu. He BUMasKoBO 11i MTPUHITUTIH
Oysii BUKJIajieHi Ha KoH(MepeHIlii B MaJsasi, ofiHill i3 TUX KpaiH, 1110 PO3BUBAIOTHCS 1
CTUKAIOTHCS 3 KOMIIPOMICOM MisK PO3BUTKOM 1 JIOBKIJIAM [24, c. 2].

Takosx cifi 3a3HAYUTH, 10 HAYKOBIII, OCTIKYIOUN TTPUHITUIIN €KOCUCTEMHOTO
Ii/IX0/1y, BKa3yIOTb He JIMIlle Ha 1X TTO3UTUBHI PUCH, a 1 HA 1X KOJIi3ii Ta MPOTaJInHMU.
E. Maxr6i (E. Maltby) mumie, mo B HUX HEIOCTATHHO PO3TJISTHYTI Taki MUTAHHS,
SK: CTIHKICTh €KOCUCTEMH; €KOCUCTEMHUM ITPOIIEC; MEXI €KOCUCTEMH, MHOKMHHA
piBHOBara, 3MiHHi IPOCTOPOBI MaciTabu i MacuITaby 4acy, MOCTiliHEe HACEJEHHS i
eKocucTeMHI Tocsayru. /lo Toro K, 3ayBasky€ BUEHUH, € TIEBHI CYMHIBU y JOLITbHOCTI
36epexkeHHst TepMiHa «[IpuHIUIIM» 3 OMJIAAY Ha Te, 0 BOHU MOXKYTh HEOIHAKOBO
3aCTOCOBYBATHCh B yCiX KOHTEKCTaX i HeaJeKBATHO BigoOpaskaT BasKJIMBi peTio-
Ha/IbHI UM HAI[iOHAIbHI XapaKTePUCTHKI. IX Kpale pO3r/IAaTH SK «eJeMeHTH>, AKi
OITUCYIOTh EKOCHCTEMHUI T/IXI/] i CIIPUSIIOTH PO3POOJIEHHIO GiJIBIT CHEINMITHAX ISt
KpaiHu Y¥ PETiOHy MPHUHIUINB a00 KePiBHUX IPUHIUIIB, HA SKUX Oa3yBaTUMEThCSI
mpakTuyHe 3actocyBanHus [19, c. 213-214].

Tak camo i A. P. E. Cinkznep (A. R. E. Sinclair) ykasye, 1o, BusHao4u crpa-
BeuBicTh «IIpuanunis Masagi», MU He TOBWHHI ITHOPYBAaTH CKJIAIHOII i1 0OMe-
JKeHHs, sIKi ToTpeOyoTh BUpilieHHs.. MU MycHMO BH3HATH, IO iCHYIOTh MTPOOJIeMH 3
MacIITaboM 4acy, a/ke IPUHIMITN CTOCYIOTHCST BEJUKUX MTPOCTOPOBUX MACIITAOIB i
TPUBAJIMX YaCOBMX IIEPIOJIiB, IPOTE BOHU HE BU3HAIOT, 1110 OifHi Hapoau He 36epira-
I0Th CBOI PECypPCH, OCKIJIBKU BOHKM HEXTYIOTh MallOyTHIM, HaifuacTimie — HalbIMKINM
MailGyTHIM Ha KiJbKa POKiB ab0 HaBiTh Ha KiJbKa MiCAIB. JKIO CEJSTHIUH OBUHEH
BUpPyOaTH JepeBo ISt MaauBa o0 IPUTOTYBATH 1)Ky Ha 3aBTpa, BiH HE MOJKE PO3-
TJISTHYTH TIpo0JieMy 30epeskeHHsT JIicy Ha HACTYNMHUN piK, He Kaskydu Bike 1po 10
a6o 100 pokis. [laji, IPUHIMIN He 3aKjajieHi B KOAHOMY MEXaHi3Mi IPUMYCOBOTO
BukoHanHs. [lo cyTi, Bonu € (hopMoIo CyCHiIbHOTO I0TOBOPY, 32 HEBUKOHAHHS SIKOTO
He nepegbayeno mrpady. Jocsia nokasye, mo 6e3 Takoro mrpady Ii CyCIiIbHI 10T0-
BOpH He MPAIIOBAIN 1 HaBPsiA 4u OyayTh mpaiioBat. Mu MaEMO BU3HATH JKOPCTKI
Ta HEMPUEMHI (haKTH, 1O JIIOAN JIif0Th Y BJACHUX KOPOTKOTEPMIHOBUX €TOICTHUHUX
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iHTepecax, TOX SKIO He Oyje CIIOHYKaHb /[0 BUKOHAHHS JOTOBOPY, BOHU I[HOTO
He pobuTrMyTh. KpiM 11bOTO, TIPUHIIUIN CHPSMOBaHI Ha BTIJIEHHS KOHIIEMIIii KO-
cucremu. OJIHAK 11 KOHIIETIisI 3aJMIIAEThCS HEBU3HAYEHOK HaBiTh [t 610JI0TiB,
i 6araro 1l KOMITIOHEHTIB Iile He BCTAaHOBJIEHI, HAPUKJIA/, i1 Mexi, yHKIIi TomIO.
Hapermuri, cam TepMin 6iopi3sHOMaHITTS OXOILIIOE BCi JKMBI opraHismMu. SIK Takuii,
BiH He Ayske KOpUCHMU. /Iy NpakTUYHMX 1iJleid MU TIOBUHHI PO3TJISJaTH OKpeMi
KOMIIOHEHTH GiOpi3HOMAHITTS, sIKi MAlOTh BasKJIMBe 3HAYEHHS i1 (DYHKIIIOHYBaHHS
ekocucteM. OHAK MU TIIe He 3HAEMO, TIO 1€ 32 KOMIIOHEHTHU. Yu 3BepTaeMo MU
yBary, IpUMipoM, Ha BEJUKUX CCABI[B, SKi MOXYTh JISITH SK «I1apacoJbKOBI BUIN»,
3aXUIAI0YH THM CAMUM YCiX, XTO TIOTPAILISIE B IXHI MacIiTabHi Miciist TPOKUBAHHS,
94U, HABIIAKH, 3aXUIAEMO MiKPOOPraHi3MU IPYHTY, 00 BOHM BU3HAYAIOTD YCi MPOIECH,
SIK1 JKUBJSATH TPO(iuHi PiBHI BeJIMKUX cCaBIiB? Binmosizi Ha 11i MUTAaHHS MU TTIOKU
He 3HaeMo [24, c. 2-3].

JLO11iJIbBHO TIOTOANTUCH 13 TIO3UIIEI BYEHUX TIPO Te, M0 MPUHITUIINA €KOCUCTEM-
HOTO TifXomy, 3akpineni B pimenni V/6 KC, mojgekym MaoTh 3araJbHUAM 1 cyTie-
pewInBHUil XapakTep; BOHU, O€3yMOBHO, OY/yTh MPEAIMETOM TOAATBIINX HAYKOBUX
MUCKYCIH 110/I0 1X TJyMadeHHd, YZIOCKOHAJEHHS, PO3MupeHHsa U yTouHenHd. lle
poriec TOITYKY ONTUMAJbHUX KOHCTPYKINN /71 BTIJIEHHS TaKOTO HaJ3BUYANHO
CKJIQJTHOTO SBUINA, IK eKocucTeMHWI miaxin. OaHaK BaKJIWBICTHh 3aKPiraeHHs
TIPUHITUITIIB €KOCUCTEMHOTO T/IXO/LY TIOJISITAE€ HacamIlepesl y TOMY, 1[0 caMe 3 11bOTO
MOMEHTY 3a3HaueHUN TijIXi/l OTPUMAaB CBOE 3MICTOBHE HATIOBHEHHS.

Kpim pimensst V/6, B inmmux pimenasax 5-1 Hapagu KC Takox igerbest mpo
€KOCHCTEMHU Ti/Xi/l. 30KpeMa, y pilierHi V /8, MpucBIYeHOMY 3aXUCTY BiJl 4yKO-
PIIHUX BUJIIB, SIKi SBJISAIOTH 3aTPO3Y /IS €KOCKCTEM, MiCIlb IIPOKMBAHHS ab0 BUIIB,
YKa3aHo, 10 BCi 3aX01 OGOPOTHOU 3 UYKOPITHUMY iHBA3UBHUMY BUIAMU MOTPIOHO
OymyBatu Ha ekocucteMHoMy Tiaxoi. [lasi, pitensst V/16, sskuM 3aTBepIIKYETHCS
mporpaMa BUKOHAHHS I1. «j» cT. 8 KoHBeHIIil mpo oxopoHy 6GiopisHoMaHITTs (11010
3abesreyeH s ToBary, 30epeskeHHsT Ta MiJATPUMKN 3HAHb, HOBOBBE/IEHD 1 MPAKTUKU
KOPIHHUX 1 MICI[EBMX I'POMajl), OJHI€I0 3 IEPIIOYepProBrX 3a7ad yKazye po3poOKy
MeXaHi3MiB, KepiBHUX TPUHITUIIB, 3aKOHOIABCTBA, IHIUX iHIIIaTUB IJIsT aKTUBi3a-
1ii Ta po3MMUpPeHHs e(PeKTUBHOI y9acTi KOPIHHUX i MiCIIEBUX TPOMAJ Y MPUUHSTTI
pillieHb, MIaHyBaHHI O THKH, PO3POOJIeHH] Ta 3/IiliCHEHH] sITbHOCTI 31 30epesKeHHsT
Ta CTAJIOr0 BUKOPUCTAHHS GiOpecypciB 3 ypaxyBaHHIM €KOCHCTEMHOTO MiIXO.y.
A B pimenni V/23, y sskomy niepedadaioThCst BapiaHTy 36epesKeHHsI | BAKOPUCTAHHS
6i0PI3HOMAHITTS €KOCUCTEM TIOCYIIJINBUX 3eMenb, Cepe3seMHOMOD’s, apuIHuX i
HalliBapUJIHUX 3€MeJib, TYKOIACOBUIIHMX YTi/[b i caBaH, HABEJEHO IPOEKT IIPOrPaMu
pobOTH 3 MOCYNINBUMHU Ta CYOTYMiTHUMU 3eMJISIMH, JIe 3a3HAYAETHCS, 10 TPOIEC
MiITOTOBKY Ta 3/[iCHEHHS IIi€l TIporpamMu Ma€e OyTH CIPSMOBAHUIN Ha 3aCTOCYBAHHSI
€KOCUCTEMHOTO T /IXO/LY.

He MeHII Bak/MBe 3HAUEHHS JIJIsT PO3POOJIEHHST €KOCUCTEMHOTO MMiAXOLY MaJu
6-ta i 7-ma napaau KC. Ha 6-it napazi B m. laasi (Hinepmanau, 07-19.04.2002 p.)
6ysio npuiinsto pimenus VI/12 «Exocucremuwuii migxiny, y skomy KC BigsHaumnia
NOBiJIbHE 3/1IHCHEHHS €KOCHCTEMHOTO MiX0/Ay B GaraThox KpaiHax yepes (hiHaHCOBI
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TPYAHOIII Ta BU3HAJIA HEOOXiJHICTh HOro 3aCTOCYBaHHS B HALlIOHAJBHUX CTPATETisX
Ta 3aKOHOJIABCTBI, BKJIIOYEHHS B TeMAaTHUYHI HacKpi3Hi mporpamu KoHBeHIlil Ha Mic-
I[eBOMY, HAI[IOHAJTPHOMY Ta PETIOHATBHOMY PIBHSIX Ta B PoOOTYy iHIMX (HOPyMIB i
Bi/ITIOBI/THUX MIZKHAPOAHUX YTOx [25].

Oxkpim ykasaHoro pimenHsi, Ha 6-if Hapagi KC obroBopioBajvcst iHIIi acieKkTn
exocucrtemHoro migxony. [Ipumipowm, y pimmenni VI/7, npucssiueHoMy, cepesi iHIIOTO,
NUTAHHSIM [POBEIEHHS OI[IHKM €KOJOTIYHMUX HACJiJIKiB Ta CTpaTeriyHoi eKoJio-
TiYHOI OIiHKU, HATOJIONTYETHCS, M0 €KOCUCTEMHUN MiAXiJ € MeXaHi3MOM OIiIHKU
3aIlJIAHOBAHUX il Ta TOJITUKHU, SKUH BifTIOBifa€e BciM BuMoraMm. Y pimenHi VI/9,
e 3aKpirmoeThest «[obabha cTparerist 36epekeHHs] POCANHY, 3a3HAYEHO, IO 1[5
crparerisi € 3ac060M 3MIIIHEHHST €KOCUCTEMHOTO MiIXO/Y /10 30€PEKEHHSI Ta CTaIOr0
BUKOPUCTAHHIO Gi0PI3HOMAHITTS Ta KOHIIEHTPAIlil yBaru Ha KUTTEBO BasKJIMBIiil PoJii
POCJIMH y CTPYKTYPi 1 (PyHKIIOHYBAHHI €KOCUCTEM, a TAaKOXK TapaHTYBaHHS HAasBHOCTI
TOBApIB 1 TIOCIYT, SIKi 320€3TMeUyI0ThCST TAKMMHU crcTeMamu. Tozi sk y pimenni VI/23
YepProBUil Pa3 MOBTOPIOETHCS Te3a MPO Te, M0 Ha eKOCUCTEMHOMY TTi/IXO/Ii HEOOXiTHO
OyIyBaTH 3aX0/U MOA0 GOPOTHOM 3 THBA3MBHUMU YYKOPIHUME BHIAMU.

Tum yvacom, no 7-1 Hapagu KC JJOHTTK nposis 9-ty Hapany (M. Monpeasb
(Kanama), 10-14.11.2003 p.), zne, 3 ypaxyBaHHAM T0OJIOKEHb, BUKJIAJEHUX Y JI0TIO-
Bimi Hapaam ekcneptiB 3 ekocucremuoro miaxony (29.09.2003 p. [26]), sika, y cBoio
Jepry, IpyHTyBasacs Ha 3anucii Bukonasuoro cekperapst (05.08.2003 p. [27]), Oyia
npuiinsaTa pekomenzaiist IX/6 «ExocucreManii miaxia: mogasibiina po3pobKa, KepiBHi
NPUHITUITA 3/[IHCHEHHST Ta B3a€EMO3B 530K 31 CTAJTUM JIICOKOPUCTYBaHHSIM» [28].
[ToBHui TekcT miei pekomenanii Bigoopasuscs B pimenni VII/11 «Exkocucremunii
miaxizay [29], npuitaaromy Ha 7-i1 Hapazai KC, aka npoxoanna B M. Kyana-Jlymiypi
(Mamnaiizisg) 3 09 o 20.02.2004 p. 3rigHo i3 num pintenssm KC 3aknmkama BIpoBai-
JKyBaTH €KOCUCTeMHUH Tijxij, Gepyun 0 yBaru, 1o B Ipoleci Horo 3actocyBaHHs
CJIi/l BPaxXoByBaTH BCi NPUHIMIIN, HAJAI0UNM 3HAYEHHS KOKHOMY 3 HMX Bi/IIIOBIJTHO
JI0 MiCIIEBUX YMOB 1 BPaXOBYIOUH, 1[0 BIPOBA/KEHHS I1i/[X0/ly MA€ PO3TJISIATUCS SIK
JNOOPOBLIBHMIT IHCTPYMEHT i Mae OYTH aJalTOBaHO 0 MiCI[EBUX YMOB Ta 3/iliCHEHO
Y BIZITIOBIZTHOCTI 10 HAI[IOHAJBHOTO 3aKOHO/IaBCTBA.

Pimenns VII/11 KC mictuth aBa gogatku: «Iloganbiime po3pobieHHsS Ta yTOU-
HEHHS eKOCUCTEMHOTO TI/IXO/Ty Ha OCHOBI OIIiIHKM JIOCBify, HakommmuyeHoTo CTOpoHaMu
y mipotieci ioro 3xaiicaerHst» (logatok 1) Ta «BruBUeHHS B3a€MO3B’SI3Ky MiX CTaJIUM
JIICOKOPUCTYBAHHIM Ta €KOCHMCTEMHUM ITiJIXO[0M Ta OIJIsI i po3poOKa cTparerii
BKJIIOUEHHST €KOCHCTEMHOTO MiAX0y 110 nporpam poborn Kousewtii» (Jlomatok IT).

Y cBoio uepry, [lomatox I ckmaaetbes 3 1Box posaimiB: «A. [lomasbini BKa3iBKu
31 3/ilicHeHHS NIPUHIUIIB eKOCUCTeMHOro niaxony» i «B. /loraTkoBi npuMiTKu 1o
HACKPI3HUM NMUTAHHAM, TTOB’I3aHUM 3 ONEPATUBHUMM BKa3iBKaMu». Y po3aiji «As»
[onatky I moBTOPIOIOTHCS 3arajbHi MMOJOXKEHHSI €KOCUCTEMHOTO IT1/IX0/Ly, HaBe/leHi
B po3iiii «A» momarky a0 pimenas V /6, i HarogomyeTbes, 1o BiH 3abesnedye
KOMILJIEKCHY CTPYKTYPY /IS 37ificHeHHs 1iijieit KoHBeHIlii Ta BKJIIOYA€E TPU BaXK-
JIUBI MIpKYBaHHsI, a caMe: a) BiIMIOBiZIHO JI0 €KOCUCTEMHOTO TiIXO/Yy PeryJI0BaHHS
KUBUX KOMIIOHEHTIB PO3IJISI/IAETHCS 3 TIO3UITII COIIaTbHO-eKOHOMIYHUX MipKyBaHb
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Ha eKOCUCTeMHOMY PiBHI Opranisailii, a He MPOCTO K YIPABIiHHSA BUIAMU 1 MiCIIIMU
nposkuBaHHs; b) /st 3a6e3niedeHHsT CTIHKOCTI YIPaBIiHHS 3eMeJbHIUMU, BOIHUMU i
JKUBUMHM PecypcaMy Ha 3aca/lax CIPaBeJIMBOCTI el TijXi/| CJIijl BIPOBAKYBATH Y
MIPUPOHUX MeXKaX, /ie BiH TaKOX Ma€ (hyHKITIOHYBaTH, i 3aCTOCOBYBATH Y TIPUPOIHIX
(GYHKITIOHYIOUMX eKOCUCTEMAX; C) YIIPABJIIHHS €KOCHCTEMaMU — TIe COIIaIbHUH TTPO-
ec. € 6arato 3aIlikaBJIeHNX KOJEKTUBIB, IKUX MOTPIOHO 3aaydaTrt 10 POOOTH LIS
XOM CTBOPEHHS e(PeKTUBHUX CTPYKTYP i MPOIECIB TPUWHATTS PillleHb Ta yIPaBIiHHS.

Y 11boMy K PO37IiJi TaKOXK 3a3HAYAETHCS, 10 €KOCUCTEMHUH ITi/IXi]] € 3araJIbHOIO
METOJI0JIOTIYHOI0 CTPYKTYPOIO JJIsi OOTPYHTYBaHHSI pillieHb y mpoieci po3poOKu
HOJITUKY Ta TUIAHYBAHHS, 32 IOMIOMOTOIO SIKOi Cy0'€KTH MOXKYTh PO3POOJISITA KOH-
KPETHIII T [X0/I1 3a/1eKHO Bijl CBOIX 0cobmBHX yMOB. 1lell miaxin € iHcTpyMeHTOM,
SIKUI CIIpUsI€ BUPINIEHHIO Pi3HUX MUTaHb, 1110 PO3TJANAI0OTLCA B pamMKkax KoHBeHitii,
BKJIFOYAIOUHN, MiK 1HIITHM, POoOOTY y chepi OXOPOHIOBAHUX PANOHIB Ta €KOJOTIYHUX
Mepex. He icHye €IMHOTO MPaBUJIBHOTO TILJISXY HOTO 3aCTOCYBAHHS ZI0 YIIPABJIiHHS
3eMeJIbHIMHU, BOAHUMU 1 JKUBUMHU pecypcamu. [HyUKMii XapakTep OCHOBHUX MPUH-
IATIB HA/IA€E MOXKJIUBICTh 3aCTOCOBYBATH iX JIJIs1 BUPIIIEHHST MUTAaHb YIPABJIiHHSI B
PI3HUX COITIAJIBHUX YMOBAX.

[chye 1isia HU3Ka BapiaHTIB 3/[IICHEHHSI eKOCUCTEMHOTO Tiaxoay. OanH i3 HUX
nepenbayac BKAIOUEHHS Oro IPUHIMIIB Y PO3POOKY Ta peasisallilo HallioHAJIb-
HUX 1 perioHaJIbHUX CTpaTerii Ta MJIaHiB Aill 1010 30epeKeHHs 6iopIBHOMAHITTSI.
B iHmmmx — mpomnoHy€eThCsT HOTO BKJOYEHHS B MOJITUYHI TOKYMEHTH, TIPOIECH T1Ja-
HyBaHHsI Ta CeKTOpaJibHi 1manu (y JICIBHUIITBO, PUOATBCTBO, CLIIbChKE TOCIOAAPCTBO
To1110). /{151 BIIPOBa/IPKEHHST €KOCUCTEMHOTO TTi/IX0/Ty KPaiHW TIOBUHHI BKJIIOYATH HOTO
NPUHIUIN B PoOOTY BiIOBIIHUX OpraHisaiiiiHuX, IPaBOBUX i OIO/KETHUX iHCTAHIIII.

Y pozmimi «B» [lomatky I no pimenns VII/11 maBoguThes mepesik HacKpi3HUX
MUTaHb, sIKi HEOOXiTHO BPaXOBYBaTH TPU 3aCTOCYBaHHI BKa3iBOK 3i 3/iliCHEHHS
€KOCHCTEMHOTO TIAXOMY, 1 SKi TI0B’s13aHi i3: 1) BBeIEHHSIM €KOCUCTEMHOTO TiIXOMy
(Tipu OTO MTOYATKOBOMY BBEIEHHI TTOTPIOHO BUSHAYUTH Ty MPOOJIEMY, SIKY HATEKUTDH
BUPIIINATH, BU3HAYUTH ii MacinTad i MaiilbyTHE 3aBAaHHs); 2) CTBOPEHHSIM IIOTEHIiaTy
i 3MIIIHEHHAM KOJIEKTUBHOI BOJII (BasKIMBUMK aTpUOyTaMK YCIIIITHOTO 3aCTOCYBAHHS
MIXOMy € HaJlexkHa (piHaHcoBa Ta iHGPacTPYKTypHA MiATPUMKA, HAJTEKHI eKCITepTHi
3HaHHsI, 0OMIH 3HAHHSIMH i JIOCBIZIOM, TOJIi SIK KOJIEKTUBHA BOJIST MOJKE BUPAKATUCH Y
BUTJISIII YY9aCTH TPOMAJICHKOCTI, Cy0'€KTIB MisSIBHOCTI, MOJIITHYHOI Ta OpraHisariiHoi
BOJIi, 3000B’s13aHb JJOHOPIB Ta CIIOHCOPIB); 3) iH(OpPMaIli€l0, HAYKOBUMHU PO3POOKaMM
Ta MOCTIKEHHSIMI; 4) MOHITOPUHTOM i OTJISIIOM Ta 5) CyMJIIHHUM YIIPABJIiHHSIM.
Kpim 1€l indopmariii, y posaiii € Tabiauis, ge MicTAThCS AOKJIAAHI aHOTaLii 10
oOrpyHTYBaHb 12 IPUHIUINB €KOCUCTEMHOTO TAXOLY, 3aKPIlIeHUX y po3iiai «B»
JIOJIATKY 710 piteHHs V /6, Ta KepiBHI BKa3iBKM i3 BIPOBAXKEHHS KOXXHOTO ITPUHITUILY.

Honatox I o pimenns VII/11 takox ckiamaerbes 3 ABOX po3fijiB: «A. Craje
JIICOKOPUCTYBaHHS», Jie BKa3y€TbC KOHIENTyaJIbHa OCHOBA €KOCUCTEMHOTO ITiIXOY
B MOPiBHAHHI 31 CTAJIUM JICOKOPUCTYBAHHAM Ta MPOIO3UIlil CTOCOBHO X iHTerpaitii,
Ta «B. BKJIIOUEHHS €KOCUCTEMHOTO MAXO/LY 0 CEKTOPIB i 6iOMiB, sIKi BiANOBiIAI0TH
TeMaTHYHUM IporpamaM pobotn KouseHrttiis. ¥ posmisi «A» MicTuThest iHboOpMartist
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IIIO/IO CITiBBIIHOIIIEHHS €KOCUCTEMHOTO TiIX0/Iy Ta CTAJIOTO JiCOKOPUCTYBAaHHS, dKa
3BOJIUTBCA 10 TOTO, 1O KOHIIETI[isl CTAJOT0 JiCOKOPUCTYBAHHS MOXKE PO3TJISIATUCS
SIK 3acib 3aCTOCYBaHHS €KOCHCTEMHOTO Migxomy 1o Jicis. I1i obuasi KoHIemnii He €
iIEHTMYHIMHM, ajle BOHU CXOKI MiK c00010, a TOMY iX CJIi/l 3aCTOCOBYBATH SIK €IUHE
isie. Y posmini «B» po3risnaoTbes NUTaHHs BKIIOYEHHSI €KOCHCTEMHOTO MiXOLY
JI0 TAKUX CEKTOPIB, sIK GiOPiBHOMAHITTS MOPChKe Ta IpubepeskHe, BHYTPIIIHIX BOI,
CLIBCHKOTO TOCIIOAAPCTBA, MOCYIIUBUX 1 CYOTYMiTHUX 3EMEb.

Moo 8-i mapaau KC, to Bona mpoxoaumia B M. Kypurnba (bpasumist) 3 20 mo
31.03.2006 p. Ha wHiit Takok OyJ10 TPUIHSATO JEKiJTbKa PIillleHb MO0 TOAATBIIOTO
BIIPOBa/xKeHHsT ekocuctemHoro miaxony [30]. Tak, y nonatky 1 no pimenns VIII/1
(«BioJoriute pisHOMaHITTsI OCTPOBIB» ) YKa3aHO IIPO Te, 10 OCTPOBH SIBJISIIOTH COOOTO
MIiKPOKOCM, AKUU BiIKPUBAE BEJUKI MOKJIUBOCTI JJIs 3aCTOCYBaHHS, TECTYBaHHSI
Ta BIOCKOHAJIEHHSI [IMPOKOTO KOMILIEKCY TH/IXO/IB, 10 3a0e31euyioTh 30epeKeHHs
6i10pi3HOMAHITTS, BK/IIOYAIOYN €KOCUCTEMHUI TII/IXi/], TOMY B IIpolleci peamisaliii mpo-
rpamMu pob6oTH 3 GIOPI3BHOMAHITTSI OCTPOBIB CJIiI BpaXOBYBaTH II€H TAXia sIK 3acib
JIOTIYHOTO TIJIAHYBAHHS ¥ YIIPABJIiHHA JIJII aPCEHAY BCEOCSKHOI OCTPIBHOI TTOJIITUKH.

Y pimenni VIII/19, ake npucssiuene 6GiopisnoManirtTio siciB, KC 3akankana
CtopoHU TIPOIOBKYBATH BKJIOYEHHSI €KOCHUCTEMHOTO ITi/IXOAY B TOJITUKY 1 MpaK-
TUKY ympaBJiHHA Jjicamu, a B pimenni VIII/20 Bona Bu3Hama BaXJUBICTh HOTO
3acTOCyBaHHs y cdepi 30epekeHHst 6i0piI3HOMAHITTS BHYTPIIIHIX BOAHUX €KOCHCTEM.
Tak camo Ha I[bOMY MiIX0/i Ma€ Ga3yBaTHCsT HACKPi3HA iHII[iaTHBa 3 BUKOPUCTAHHSI
6iOpi3HOMAHITTSI JJIsT 3a0e31eUeHHsT IPOJOBOIBCTBA TA TIOKUBHUX PEYOBHH, & TAKOK
MijKHapo/Ha iHiliaTnBa 31 36epeKeHHs Ta CTAJI0T0 BUKOPUCTaHHS Oi0pi3HOMaHITTSI
1pyHTy (nomatku o pitmenns VIII/23 «BiopisHoMaHITTS CiTbCHKOTO TOCTIOAAPCTBAS ).

1o 9-1 mapagm KC JIJOHTTK mposiB croto 12 napany (01-06.07.2007 p.), ne
GyJia puiiHsita pekomenzaniss X11/1 «3actocyBaHHsST eKOCHCTEMHOTO Taxomy» [31].
Bona 6ysia nioksazeHa B ocHoBy pimitennst 1X /7 «ExocucteMHUIT TOXi/», TIPUTHSATOTO
Ha 9-it napagi KC (m. boun (Himewyunna), 19-30.05.2008 p.) [32], ne KC, 30kpema,
Bi/I3HAUMJIA, 1110 ) €KOCUCTEMHUI Ti/IXi/l € KOPUCHOIO HOPMATHUBHOIO OCHOBOIO JIJISI
00’eTHAHHST COIiaTbHUX, EKOHOMIYHUX, KYJbTYPHUX Ta €KOJOTIYHUX I[iHHOCTEMH,
b) sacrocyBaHHs «yHiBepcaJIbHUX» PillleHb JI0 HHOTO € HEMOKIMBUM 1 HebaskaHuM, 60
3aCTOCYBAaHHSI €eKOCUCTEMHOTO TiXOMY CJIiJT PO3TJISAATH IK TPOIEC, Y PAMKaX SIKOTO
MPIOPUTETHOIO HEOOXIHICTIO 3apa3 € HaBYaHHS 4yepe3 MisiIbHICTh, ¢) iCHy€e Oarato
MPUKJIA/IB YCIIIIHOTO 3aCTOCYBaHHSA MiIXOAY B PEeTiOHATbHOMY, HAI[IOHAJIBHOMY Ta
MicieBoMy MacinTabax, siki HOTPIOHO 3a0X0UyBaTH i MOMIMPIOBATH; OiIBIICT 3 HUX
MOKHA BBayKaTH TIO3UTUBHUMHE Pe3yJIbTaTaMu JIJist 30epesKeHHst Gi0piBHOMaHITTS Ta
migBUIEeHHsT 106po0yTy Jofeit, d) icHye J0CBix 3acTOCYBaHHS I[LOTO MiAXOAY Ha
MicIleBOMY PiBHi, TIpOTe TIel T/Xi CJTi/ 32CTOCOBYBaTH HabaraTo IUpIIe Ta Ha BCiX
PIBHSIX 3a aKTMBHOI y4acTi BiZIMOBIHUX CEKTOPIB i cy0O’'€KTIB AislIbHOCTI, €) OisbIi
HIMPOKE BITPOBA/KEHHS I[bOTO X0y MOXKe CIIpUATH focsarHeHH o 1lineit po3Butky
Ha TUCAYOJIITTS, f) 3abe3eyeHHst MOBHOMACIITAOHOIO 3aCTOCYBaHHS X0y B yCIX
H0r0 eKOJIOTIYHUX, COLIJIbHUX, EKOHOMIUHUX, KYJBTYPHUX 1 MOJITUYHUX aCIEeKTaXx,
it 0cOOJIMBO B MIMPOKOMY MacIHITadl 3aIMIAETHCS HEMMOBIPHO BaKKUM 3aBJIaHHSIM,
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a TOMY € HeoOXiHICTh y TomupeHHi iHdopmalii mpo el miaxix ta i makpinieHHi
HAOYHUMHW TIPUKJIAZIAMU 3 METOI0 TIPUCKOPEHHS HOTO MIMPIIOTO 3aCTOCYBAHHS.

Kpim Toro, y 3aznauenomy pimenni KC 3akmmkama CTOpoHUW 3MIITHIOBAaTH Ta
MONYJISIPU3yBaTH e(PEeKTUBHE Ta NMTUPOKE BUKOPUCTAHHS €KOCHCTEMHOTO ITiIXOy
SIK KOPUCHOTO 1HCTPYMEHTY JIJIsSi PO3POOKHM I peasizailii HalliOHAJbHUX CTpaTeriil i
IUTaHIB /il 31 30epeskeHHsT OHIOPI3HOMAHITTS Ta B IHIINX MOJITUYHUX MeXaHi3Max.

Ha 10-it mapani KC, mo npoxomuna y m. Harosa (Amonig) 18-29.10.2010 p.,
TaKOK 0OTOBOPIOBAINCS TIMTAHHST BIIPOBAIPKEHHS €KOCHCTEMHOTO TIiIXOLY, 30KpeMa,
KC BigzHaumma HeoOXiHICTD HOTO BKJIIOUEHHS B MTPOIIECH TITAHYBAHHS 1 B MO TUYHI
MIPOIIECH 3 METOI0 CKOPOYeHHsT BTpaTH OiopisHOMaHITTs (pitneHHst X /4), 3a0X0U€HHSI
cyOHAIIOHAIBHUX YPSI/IIB 1 MiCIIEBUX OPTaHiB BJIAAH 0 HOro 3acTOCYBaHHs (101aTOK
no pittenss X/22), 3ailicHeHHsT HOTO TOMYJISApr3allii Ta PO3NTUPEHHS 3aCTOCYBAHHS
(pitennst X/29-X/34) ra in. [33]. Ta rosoBHe, 1m0 Ha 1iil Hapaai OyB MPUHHATHIT
Crpareriunuii mian y cdepi 30epeskeHHs Ta CTaJoro BUKOPUCTaHHsS GiopisHoMa-
HiTTs Ha 2011-2020 pp., sAKUil sABIIsIE OO0 CTPYKTYPY, po3paxoBany Ha 10 pokis,
BI/IMOBIIHO /10 sIKOi BCi KpaiHu Ta cy0’'€KTH AisIbHOCTI OY/yTh BXKUBATH HEOOXITHNUX
3ax0/iB 31 36epexkeHHst 6i0pi3HOMAHITTS Ta 3abe3redyBaHuX HUM BUTOJI IS JIFOJIEH.
¥V pamkax 1raHy GyJiu IPUITHATI aMOiTHI, ajie TOCSUKHI 1MiJbOBI 3aBIAHHS, BIZIOMI SIK
[i1bOBI 3aBAaHHs 31 30epeKeHHS 1 CTaJI0r0 BUKOPUCTaHHS OIOPI3HOMAHITTS, IIPUii-
HaTi B Aliti (pimmenns X/2).

Konnentis nporo CTpaTeriyHoro miaHy — Iie CBIT, «IKUH KMBe B TapMOHil 3
MPUPOJIOI0Y, Y IKOMY <10 2050 poky 6iopi3HOMaHITTSI OIliHEHO TifHO, 30epiracThes,
Bi/THOBJIIOETHCSI Ta PO3YMHO BUKOPUCTOBYETHCS, MIATPUMYIOUN €KOCUCTEMHI TTOCTYTH
Ta 3J0POBUI CTaH IJIAHETH Ta MPUHOCSYM BUTOM, HEOOXIMHI JJIST BCIX JIIOAEH».
Cepen 5-tu misneit Crpareriunoro niaHy ta BignmoBigHux HuM 20-TH IiTHOBUX
3aBJaHb yKasaHi il Ti, AKi 6€3M0CePeIHBO CTOCYIOTHCSI EKOCUCTEMHOTO Miaxoay. Tak,
cepeq IiJIbOBUX 3aBJaHb cTpaTeridyioi MeTu «By» (CkopoueHHST MpsSIMUX HaBaHTAKEHb
Ha 6IOPIZHOMAHITTSI Ta CTUMYJIIOBAHHSI CTAJIOTO BUKOPUCTAHHS) € IiJTbOBE 3aB/AHHSI
6, 3TiJIHO 3 SIKUM PeryJIIOBaHHS Ta MIPOMUCEJT YCiX 3amaciB pubu Ta 6e3xpebeTHuX i
BOJISTHUX POCTUH Ma€ 3/IIMCHIOBATUCS CTaI0, HAa 3aKOHHUX ITiIcCTaBaX Ta i3 3aCTOCY-
BAHHSM ITIJIXO/IB 3 MO3UIiH ekocucTeM. OMHUM i3 IITbOBUX 3aBJaHb CTPATETIYHOL
metu «C» (ITomimmennst ctaHy 6iOpi3HOMAHITTS IMIISIXOM OXOPOHHU €KOCHCTEM,
BUJIIB i reHeTHYHOI pisHoMaHiTHOCTI) (3aBHanHs 11) € 30epeskeHHsI PailoHiB CyIIi i
BHYTPIIIHIX BOJ Ta MPUOEPEKHNX i MOPCHKUX PAfOHIB, 30KpeMa THX, 110 MalOTh BasK-
JIMBe 3HAYeHHs [ 30epekeHHsT GIOPI3HOMAHITTS Ta 3a0e3I1eYeHHs] eKOCUCTEMHIX
MOCJIYT, 32 PaXyHOK e(eKTUBHOTO i CIIPAaBeJINBOTO YIPaBIiHHA. A BifITOBITHO 10
crpareriunoi metr «D» (306ibIeHHsT 06CATY BUTO VTSI JTIOZEH, SIKi 3a0€3Meuy0ThCsT
6i0pPI3HOMAHITTSIM 1 €KOCUCTEMHIMH TTOCJIYTaMi) MalOTh OYTH BiJIHOBJIEHI i OXOPO-
HATUCS Ti €KOCUCTEMH, SIKi HAJIAI0Th HAWBAKIUBIIII TTOCTYTH, BKIIOUAIOUN TIOCTYTH,
oB’d3aHi 3 Boji0t0 (11iJbOBe 3aBAaHHA 14) Ta MiBUINEHA OMIPHICTh €KOCHUCTEM, a
TaKosK 30epekeHa i BiHOBJEHA IPUPO/A, BKIIOYAIOUN BiJHOBJIEHHS JerpajoBaHUX
€KOCHCTEM, 1[0 CIIPUSIE TTOM SIKITEHHIO HACJII/IKIB 3MiHN KJIiMaTy Ta ajarTarii 0 HAX
i 60poTH0i 3 omycremoBaHHIM (11L/IbOBE 3aBaaHHs 15).
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[Ilos0 momampIIoro po3BUTKY €KOCHCTEMHOTO MiXoay B pimenusx Hapaa KC,
CJTi/T HATOJIOCUTH, TIIO0 KPiM Pi3HUX MPOrpaMHNX MuTaHb KOHBEHTI1, BiH TPOOBKUBCS
B aCIeKTi po3po0OJIeHHsT TIMTaHb 30epesKeHHsT Ta Bi/IHOBJIEHHS ekocucTeM. Tak, Ha 11-it
Hapazai KC, sixka nmpoxommia B M. Xaiinapabazni (Inmist) 3 08 mo 19.10.2012 p., Gymo
npuiinaro pimenns XI1/16 «BignoBieHHsS eKocHUCTeM», /e 3a3HAYAETHCS, IO TaKe
BiZIHOBJICHHSI €KOCHCTEM He 3aMiHIOE 1X 30epeKeHHs Ta He € IIPUBOIOM, 10 [03BOJISIE
3[IIICHIOBATH X HaBMUCHE PYIHYBaHHS ab0 JOMYCKaTH iX HECTIHKe BUKOPUCTAHHS
[34], a ma 12-it mapami KC (M. IIxponuxani (IliBmenna Kopes), 06—-17.10.2014 p.)
y pimenni XI1/19 «306epexenns i BigHOBIEHHST ekocucteM» CTOpOHAM, iHITUM
ypsilaM Ta opraHisailisiM OyJI0 3alTPOMOHOBAHO 3/IMCHUTH 3aXOH i3 BiHOBJICHHSI
€KOCUCTeM, Y TOMY YUCJI Ti, 110 CTOCYIOTbCS €KOCUCTEMHOTO MiIX0Ay (HaIlpuKian,
BPaXOBYIOUM €KOCUCTEMHUI TIi/Xi/, PO3POOUTH BiAMOBIAHI MiIXO0IM TEPUTOPIATLHOTO
NIJIAaHYBaHHS HA PiBHI HA3eMHUX i MOPCHKUX JIAaHAAMDTIB IS CIIPUSHHST CKOPOYEHHTO
BTPATH MiCIlb MIPOKUBAHHS Ta CTUMYJIIOBAHHS BiHOBJIEHHS eKocuctem) [35].

OpHak HaiibiabI iHGOPMATUBHUM MO0 BiJIHOBJIEHHS €KOCUCTEM € PillleHHS
XII1/5, npuitasite Ha 13-it Hapagi KC, mo Bigbysamacst B M. Kankyni (Mekcuka) 3
04 o 17.12.2016 p. [36]. ¥ monatky 10 1{bOTO PillleHHS 3aKPITIEHO KOPOTKOCTPOKO-
BUI TLJIaH il 11010 BiZIHOBJIEHHS €KOCUCTEM, 3aTaJbHOI0 METOIO SIKOTO € CTUMYJIIO-
BaHHA BiJIHOBJIEHHS /IETPAIOBAHNX TTPUPOTHUX i HATIBIPUPOIHUX €KOCUCTEM, Y TOMY
9HCTi B MiCHKOMY CEPEIOBHII, Y BUTJISII BHECKY B 3amobiraHHs BTpaTH 0iopizHO-
MaHITTs, Bi/IHOBJIEHHS 3B SI3HOCTI, ITiIBUIIIEHHS CTIMKOCTI €KOCUCTEM, PO3IIUPEHHS
HaJIaHHST €KOCUCTEMHUX TIOCTYT, TTOM IKIEHHS HACJIIKIB 3MIHU KJIIMaTy ¥ a/lalTaIfio
JI0 HUX, 60POTHOY 3 OIYCTETIOBAHHSM 1 JIerpajlalli€io 3eMeJib Ta B IOJIIIIEeHHs 100po-
GyTy JIIOIel TIPU OIHOYACHOMY CKOPOYEHHI €KOJIOTTYHUX PU3KKIB i fedirmty. Y riani
It HABOAATHCS 4 OCHOBHI TPYIIM 3aXO/iB 3 BiZIHOBJICHHSI €KOCHUCTEM, SIKi MOXKYTh Oy TH
MPUUAHSTI B KOPOTKOCTPOKOBIN MEPCIEKTUBI: a) OI[iIHKa MOXKJIWBOCTEH BiJIHOBJIECHHS
exocucreM; b) moJtinieHHsT opraHisamiiHol CTUMYJIFOI0Y01 Cepe/IOBUINA JJIsT TAKOTO
BiJIHOBJICHHST; C) TJIAHYBaHHS Ta 3/IiICHEHHST 3aX0/iB 3 BiIHOBJIEHHS; d) MOHITOPUHT,
OIliHKa, BiAIMOBiiHA iH(OpMAIlis i TOMMPEHHS Pe3YJIbTaTiB, Ta HATOJONTYEThCS, IO
12 TIPUHIUITB €KOCUCTEMHOTO THAX0AY B pamMkax KoHBeHIIii po 6iopisHOMaHITTS €
HA/[3BUYAHO aKTyaJbHUMU JIJIST HAIIPSIMKY JiSIJTbHOCTI 3 BiJIHOBJIEHHSI €KOCHUCTEM.

CrocoBHo octanHboi, 14-i Hapaau KC, Bona mpoxoamnaa 3 17 mo 29.11.2018 p. B
M. [Tapm-emni-1Ileiix (E€runer) [37]. Ha Hiit He OyJ0 NMPUITHATO OKPEMOTO PilllEHHS,
[PUCBSIYEHOTO MUTAHHSIM 30€PEKeHHST Ta Bi/IHOBJIEHHS €KOCHCTEM Ta BIIPOBA/KEHHST
eKOCHUCTEMHOTO ITiAXO0/Y, IIPOTe BasKJIMBICTh 1 HEOOXIAHICTD peasisaliii TaKuX IIUTaHb
Ii/ITBEP/iKEHA Ta BUPAKeHA Maii’ke B YCiX pillleHHSX, IPUHHATUX Ha Il Hapai.

Bucnoexu. TakuM 4iHOM, Ha ITi/ICTaBi JOCTiI;KeHHS MOJ0KeHb KOHBeHTIiT TTpo
OXOPOHY 010JIOTIYHOTO Pi3HOMAHITTSI Ta OrJisiny pinrenb Hapax i KC moxHa 3po-
O6WTH BUCHOBOK, IO B pamKax 1iei KouseHniii Oysn po3po0bJieHi 3arajibHi 3acaan
€KOCHCTEMHOTO TI/IXO/ly Ta BU3HAYEHA OTO MPOBIHA POJIb Y MUTAHHI 30€PeKEHHS
6iopisHOMaHITTS. 3BUYAaHO, €EKOCUCTEMHMIT MiXiA y MiJIOMYy Ta HOro MPUHIMITN
30KpeMa noTpedyioTh I'PYHTOBHOrO 00roBopeHHs Ha MaiibyTHix Hapazax KC i
BTIJIEHHS y BiJNOBiHUX i pilleHHsX, 110, MAEMO HaJilo, i Oyae 3pobJeHo BKe
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HailbKyM JyacoMm Ha 15-it Hapai. OgHak I[iJIKOM OYEBUIHO, 1[0 €(DEKTUBHICTH
1IHOTO MIIXOY 3aJeKaTuMe TepeyciM BiJl MOTo BIPOBAKEHHS B JIEPXKAaBHY €KOJIO-
TiYHY TIOJITUKY 1 3aKOHOJIABCTBO BCiX KpaiH-ydacHUIlb KOHBEHIIIT Ta 1OTO MTPaKTUYHOI
peasnizaii. Tox st Ykpainu gk yyacauiii KoHBeHIIi 1po 0XopoHy 6iopisHOMaHITTS
BIIPOBA/’KEHHA I peasisailid eKOCUCTEMHOTO TiX0/ly Ma€ CTaTU OJHUM 13 TIPiopu-
TEeTHUX i CTPATETIYHUX HAMPSMIB y cdepi MpaBOBOTO PETYTIOBAHHS €KOJOTIYHUX
Bi/THOCHH.
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The ecosystem approach under the Convention on Biological Diversity: a review of decisions
of the Conference of the Parties

A comprehensive analysis of the process of formation and development of the ecosystem approach in
international environmental law under the Convention on Biological Diversity has been undertaken. Based
on a study of the provisions of the Convention and a review of decisions of the meetings of its governing
body — the Conference of the Parties — the conclusion is made about the current state of development of
the ecosystem approach.

In particular, under the Convention on Biological Diversity, general framework of the ecosystem
approach have been developed, including its description, principles and practical guidelines for its
application, and its leading role in the conservation of biodiversity has been determined. Undoubtedly,
the ecosystem approach generally and its principles particularly require thorough discussion at future
meetings of the Conference of the Parties and implementation in appropriate decisions.

At the same time, it is quite obvious that the ef fectiveness of this approach in the issue of biodiversity
conservation will depend primarily on its implementation in the state environmental policy and legislation
of all countries-participants of the Convention and its practical realization, which, according to the
author, should become one of the priority and strategic directions in the field of legal regulation of
environmental relations in Ukraine.
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NMPABOBE PETYAIOBAHHS IHTPOAYKLIIT B YKPAIHI

Posensanymo ocobausocmi npasosozo pezyniosaiis inmpooyxyii. OKpecieno nosovcens HayloHatb-
1020 U MIHCHAPOOH020 3aKOHOOABCMEA Y Yill chepi, a MaKoiCc 3MICIN MEPMInIe <iHmpooyKosaui suou> i
<«ineasiiini eudu» i ix cnissionowenns 3 mouxu 3opy npasa. Hasedeno npasosy xaacugpixayiio inmpooyx-
Yii, poskpumo i snauenns 01 NPAGOO2O YHOPMYBAHHS eKoa02iunux gionocun. OOrpynmosano neobxio-
Hicmy 6UPOOIeHHS €0UHO020 KAMEZOPIALLHO-NOHAMIUN020 anapamy 0is pezyiiosanis 6i0HOCUR Y chepi
30iticnenns iHmpoOyxyii w000 6Cix NPupooHux 06 ’cxmis.

KimouoBi cioBa: ekosoriuHe 3aKOHOJABCTBO; IHTPOLYKILisl; iHBa3iiiHi 4ysKOpiZiHI BUIY; iHTPOLYK-
i1 00’€KTIB aKBaKyJbTYypH; IHTPOAYKINSI 3 MOPsl; 06’€KTH TBapMHHOIO CBITY; 00’€KTH POCIMHHOTO
CBiTY.

Tyauna J. E., KaHIuIaT OPUANYECKUX HAyK, aCCUCTEHT KadeIpbl HKOJOTMYECKOTO IIPaBa,
Harmmonanperil topuandeckuii yHuBepcuTeT nMenn Spocmasa Myzaporo, Ykpanna, T. XapbKOB.
e-mail: e.ye.tulina@nlu.edu.ua ; ORCID 0000-0002-8780-5682

IIpaBoBOE peryiMpoBaHre HHTPOAYKIUH B YKpauHe

Paccmompennvt ocobennocmu npagosozo pezyauposanus unmpooyxuyuu. Onpedenenvt NOIONCCHUS.
HAUUOHATDHOZO U MENCOYHAPOOH020 3AKOHOOAMEILCMEA 6 SMOIL Chepe, 4 MaKice COOCPICANUE MEPMUNOB
CUNMPOOYKUUSL> U <UHBASUBHDLE BUODL> U UX COOMMOWeHUe ¢ MouKu 3penus npasa. Ipusedena npasosas
KAGCCUDUKAyUS UHMPOOYKYUL, PACKPLIMO ee 3Hauenue OAs NPagoeozo HOPMUPOBAHUS SKOLOZUUECKUX
ommowenuil. O6ocnosana 1eo6xo0UMOCmy GbiPaAbOMKU eOuNH020 KAMezoPpUaibHO-NOHAMULIH020 Anna-
pama 01 pezyiuposanis. OMHOWEHUI 6 Chepe OCYUeCTEAEeHUS UHMPOOYKYUY OMHOCUMENLHO NPUPOO-
HOIX 06BEKMO8.

KiroueBble cl0Ba: 9KOJOTMYECKOE 3aKOHOAATEIHCTBO; MHTPOMAYKIUS; WHBA3UBHBIE YY/KEPOI-
HblE BUJIbI; MHTPOAYKIUS 0OBEKTOB aKBaKyJIBTYPbl; HHTPOLYKIIUSI C MOPST; OOBEKThI JKUBOTHOTO MUPA;
0OBEKTBI PACTUTEILHOTO MUDA.

Bcmyn. Croropni, y 100y TiepeZIoBUX TEXHOJIOTH, TMBUIKO PO3BUBAIOTHCS HE
TIIBKY TE€XHOJIOTII 1 3B’SI3KM MiK KpaiHaM|, a i CYCIJIbHI BiIHOCHHM, TT0 TIPSIMO 200
OTI0CEPE/IKOBAHO BIIMBAIOTH HA JIEPKABHY eKOJOTiuHy momiTuky. Cepes aHTPOIIO-
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TeHHUX YNHHUKIB, SKi MOKYTh HETATUBHO TTO3HAYUTUCS HA CTPYKTYPHUX eJeMeHTaxX
exoMepeski, 6i0J0riYHOrO i IaH AP THOTO PISHOMAHITTS B I[JIOMY, CJI/I TIepexyciM
BUOKPEMUTH HAyKOBO HEOOTPYHTOBaHY IHTPOMYKINIO OKpeMuX 00’€KTiB (hropu it
dayHM, HATPUKJIA, NESIKUX BUAIB PUO y BOJONMME, 3aJiCEHHSI CTEIIOBUX i JIYIHUX
TEPUTOPIN, CTBOPEHHSI MOHOKYJIBTYP y JIICOBUX CHCTEMAaX, YHACIIZIOK YOTO 3HUKAIOTh
JIMKI poindi KyJIBTYPHUX TIJIOJIOBUX JIEPeB i yarapuukis, Toiro [10, c. 11]. 3BicHo, iX
HasIBHICTb BUKJIMKAE 3aHEIIOKOEHHSI, OCKIJIbKM Yepe3 [ifo 1[UX YNHHUKIB 3aB/IA€ThCS
HeTonpaBHa MIKOJla TIPUPO/Ii, eKOCUCTeMaM 1 JIOBKIJLIO B 1ijioMy. BpaxoBytouu
1e, Cepejl 3aB/laHb, sIKi mepenbavdaroThest B 3akoni Ykpainu «IIpo OcHoBHI 3acaam
(cTparerito) siep;kaBHOI €KOJIOTIUHOI MOJITUKN YKpainu Ha tepiox g0 2030 poxy»
Biz 28 motoro 2019 poky Ne 2697-VIII [16] € 3amobiraHHss HEKOHTPOJIBOBAHOMY
PO3TOBCIO/IKEHHIO 1HBA31MHUX BUJIIB 1 KOHTPOJIb 32 MOSIBOIO U TOIIMPEHHSM TaKUX
BUJIIB Y TIPUPOIHUX €KOCHCTEMAX, Y TOMY YHCJi MOPChKUX. IT0TpiGHO 3a3HAYMTH, 11O
CXOJKi TIOJIOJKEHHST 3aKpiTlieHi B 3araibHOIEP/KaBHii porpami 36epeskeHtst 6iopi3Ho-
MmaniTTs Ha 2005-2025 poku. 3 orJisiy Ha Iie cepesi O4iKyBaHUX Pe3yJbTaTiB BUKO-
HaHHst [IporpamMu BKa3aHO «3armobiraTv iHTPOAYKINI BU/IB OPraHi3MiB, XapaKTePHUX
JUIS IHITAX TIPUPOJHUX PETIOHIB, SIKi MOXKYTh HETATUBHO BILTMHYTU HA €KOCUCTEMH,
MicieBi By abo 3710poB’st HaceseHHs > [21].

Taxum yrHOM, MOXKEMO KOHCTAaTyBaTH, IO /epsKaBHI €KOJIOTIYHI cTpaTerii Ta
porpamMu, cepell iHIIoTo, nepeadadyaoTh TaKOXK OKpPeMi 3aX0u i3 3amobiraHHs
IHTPOAYKIIii, TOOTO MOIIMPEHHST TAKUX BU/IIB, 110 € HEMICIIEBUMU JIJISI IIMX TEPUTOPIH,
30KpeMa i inBasiitHux. OTke, BOAYAEMO 3a JIOIIJIbHE JOCTIIUTH IHTPOAYKILIO 3ara-
JIOM ¥ iHBa3iiHUX Yy;KOPIJTHUX BU/IIB 30KpPEMa, a TaKOK BIJIHOCUHM, SIKI Y 3B’SI3KY 3
1M BUHUKAIOTb.

ITepemycimM HaromocuMo, 1O PO3TASLYBaHI MTPABOBITHOCUHN MAIOTh KOMILTEKCHUAMN
XapakTep, MiATBEP/KEHHIM IbOMY € pinieHHs1 €Bporieiicbkoro [lapiameHTy Bin
22 sxoBtH 2014 p. Ne 1143 /2014 mio0 nonepekeHHs 1 yIPaBIiHHS IHTPOAYKITIEID
i TIOMMPEHHIM 1HBa3iHHUX UyKOPITHUX BUAIB [33], SKUM 3aTBEP/IKEHO PETJIAMEHT,
[0 BCTAHOBJIIOE TIpaBUJIa 3aIlo0iranHs, MiHiMizalii Ta oM SKIIeHHsI HeraTUBHOIO
BILJTUBY iHTPOYKITil Ta MOMIMPeHHs (SIK YMUCHOTO, TaK i BUTIAJKOBOTO) iHBa3iliHUX
YyKOPIAHKUX BUAIB Ha GiopisHomaniTTsa. Came ToMy HaOyBa€ aKTyaJbHOCTI IIPaBOBa
perjaMeHTallig 1UX Bi/IHOCKH 1 3aKPIIJIEHHS SIK YiTKOTO TEPMIiHOJIOTIYHOTO arapary,
TaK 1 HAJIEXKHOTO TIPABOBOTO MEXaHI3My iX peasrisarlii, 110 acTh 3MOTY B HalliOHAJIb-
HOMY 3aKOHO/IaBCTBi BPETyJIIOBaTU IHTPOAYKIIIIO BCiX BUJIiB.

Ananiz nimepamyprux danux i nocmanoexa zadaui docaioxcenns. Jloci
iHTpOAYKIlis He OyJia MpeAMeTOM OKPEMOTO KOMILJIEKCHOTO JOCTI/KEHHS — MPe/-
CTaBHUKIB HAyKW €KOJIOTiYHOTO mpaBa. He OyJo i TpakTyBaHHS IIbOTO TOHSITTS Y
3aKOHO/IABCTBI, a MPaBOBE PETYJIIOBAHHS 1HTPOYKIlii PO3TJSAAIOCS JUIIEe B KOH-
TEKCTI OKpeMUX TTPABOBIIHOCKH. X0Ua OKpeMi HAyKOBIlI HABOAWIN MOTO JediHiIiio.
Tax B. B. [llexosuos (V. V. Shekhovtsov) cTBepkye, 10 iHTPOAYKINS — 1€ IITyYHE
BBeJIEHHS BULY /IO CKJIQJTy POCJUHHOTO CBITYy TI03a MEXaMU HOTO TIPUPOTHOTO apeay
i OKpeMo 3a3Hava€e Mpo JIesIKi MPABOBI 3acajii IHTPOAYKIIii 00’'EKTIB aKBAKyIbTypH Ta
IHTPOYKITiIO 3 MOPST 3pa3KiB BUIiB n1ukoi dmopu ta daysn [30, c. 373].
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I. B. Tupenko (I. V. Gyrenko) posrisiae iHTPOAYKINO y KOHTEKCTI aHATi3y
ojiokeHb 3akoHy Ykpainu «IIpo pocimunumii ciTs 1999 p., a came y cdepi 3xitic-
HEHHSI OXOPOHU, JIEPKABHOTO OOJIIKY 1 KOHTPOJIIO y Taly3i BUKOPUCTAHHS U BiZTBO-
PEHHST PUPOAHUX pocauHHUX pecypciB [3]. Takoxk B iHmIi#l cBoiit poboTi aBTOPKa
30Cepe/inia yBary Ha JesSKUX OCOOJMBOCTSIX MisKHAPOAHO-TIPABOBOTO PETYJIFOBAHHS
IHTpOAYKITii 3 MOp4 [4, c. 10—13].

B. B. Kypsosa (V. V. Kurzova), BUCBIT/II0I0YM YUHHUKU 6i03arpo3 y KOHTEKCTI
3abesrieyeHHst 6i0JOriuHOI OEe3MEeKH, BUCIOBIIOE AYMKY, IO iHTPOAYKOBaHI KUBi
OpraHiaMM € OJHHUM i3 TaKUX YMHHHUKIB Oi0JI0riuHOI Hebe3meKku, ajke OiosoriuHe
3a0py/IHEHHST BiZI0OYBAEThCST BHACIIIOK HEKOHTPOJIbOBAHOI iIHTPOYKIILii, TOOTO TITYyY-
HOTO TepecesieHHsT YyKOPIIHUX OPraHi3MiB: POCJWH, TBAPWUH, MiKPOOpraHi3miB [7,
c. 37]. IlixTpuMy€eMo II0 TOYKY 30Dy, a TAKOXK, IO Iii 00’€KTH Tpeba PO3TIIsIIATH
SK TakKi, 10 MOXKYTh 3/1ICHIOBATH IIKIJIMBKIT GI0JOrTYHIIT BILIMB HA HABKOJIUIIHE
TIPUPOTHE CEPEOBUIIE. Y KOHTEKCTI CKa3aHOTO 3ayBaKUTH, 10 iHBA3iMHI 4y KOPiAHI
BUan hiiopu 1 hayHM HEOHOPA30BO CTABAIN MPEIMETOM HAIUX JIOCIKeHb [27; 28;
34], ane B 1iii pobOTI MU PO3TJISTHEMO TIPABOBE PETYJIIOBAHHS IHTPOAYKILii. YKazaHe
HaOyBae 0COOJMBOT aKTYAIbHOCTI 3 OTJISILY Ha Te, 10, SIK TIOKAa3y€e aHaJIi3 JiTepaTypH,
JIOCi cepejl Y9eHUX HEMAE €IMHOTO MiAXOLY 10 PO3TJIAAyBaHMX HAMU BiJHOCHH, Oa
Gisibiite, B3arasi Gpakye crieliaJbHUX AOCTIKEHb Y il chepi.

Mema cmammi — oxapakTepu3yBaTH OCOOJMBOCTI MPABOBOTO 3a0e3MeUeHHsT
3/IIICHEHHST IHTPOYKIIi1 Ha HAI[IOHAJIIBHOMY Ta MIXKHAPOJHOMY PiBHIi; 3aIIPOTIOHYBATH
IIJISIXM BUPINIEHHST MTPOOJEMHUX TUTaHb Y AOCTIKYBaHIl cdepi.

Buxaiao ocnosnozo mamepiany. J1jist JOCSITHEHHSI IOCTABJIEHOI METH HacaMIIepe]
HEeOOXiTHO 3BEPHYTHUCS JI0 CIeliali30BaHoi IPUPOLO3HABYOI JIiTepaTypH, A€ TEPMiH
«iHTpOAYKILisT> (Bix Jat. introductio — BBEIEHHS ) TIYMAYUTHCS K TIEPECEICHHS OKpe-
MUX BU/IIB i (pOpM pOCTMH i TBApUH Y MICIIEBOCTI, Jie BOHU paHillie He TMPOXUBAIN
[8]. Ha >xanb, y HOpMax YMHHUX HAI[IOHAJIbHUX HOPMATUBHO-TTPABOBUX aKTiB, IK YXKe
3a3Hayas0Cs BUIIE, 10CI HEMA€E €IMHOTO IOPUINYHOTO BU3HAUEHHS TepMiHa «iHTPO-
IYKIList>, sike 6 BimbOuBasio crerudiky paBoBOro peryoBaHHs 06’ €KTiB POCIUHHOTO
it TBapuHHOro cBity. lllonpasaa, BiICyTHICTh 3arajbHONPUIAHATHOTO TIYMaueHHs i
PO3YMiHHS 3Ta/IaHOTO TTOHATTS He 3aBa’Ka€ 3aKOHOJABITIO TTOCTYTOBYBATUCS HUM.
Tak, y ct. 53 3akony Ykpainu «IIpo 0XOpoHy HaBKOJUIIHBLOTO MIPUPOIHOTO CEPENO-
BUII[A» 3aKPIIJIEHO, 110 33/1J1s1 OXOPOHU HABKOJIUIITHBOTO TIPUPOHOTO CEPeIOBUIIA BiJ
HEKOHTPOJIbOBAHOTO I MIKiAJMBOTO 6i0JI0TIYHOTO BILIMBY ITiIIPUEMCTBA, YCTAHOBH i
oprasisaiiii 3060B’s13aHi, cepejl yChOro iHIIoro, 3a6e3neyyBaTi eKOJIOTiYHO Oe3IedHy
IHTPOAYKILiO, aKTiMaTH3aIliio ¥ peakJiMaTU3alliio TBapuH i pocyann Tomio [17]. Ax
HAroJIONIyIOTh HAYKOBII, 10 3aX0/iB i3 3a0e3nedeHHst 61010rYHOT Ge31MeKn 3riHO 3i
cT. 53 1bOTO 3aKOHY HAJIEKUTh CTBOPEHHSI YMOB JUJIST 3/[IIICHEHHST €KOJIOTIYHO Oe3-
MEYHOI IHmMpoOyKuii pocaun i meapun, Sk 1e nepeadadeHo cr. 33 3akoHy YKpainu
«IIpo pocamrnmii cBiT» i cT. 50 3akony Ykpaiuu «IIpo TBapurHMit cBiT> [9, c. 280].
SYNUHUMOCS Ha MOJOXKEHHSX 3raflaHnX 3aKOHIB.

Tax, y ct. 3 3akony Ykpaiuu «IIpo pocauHHUI CBITY iHMPOOyKUis BUBHAYAETHCS
SK TITyYHE BBEelEHHS BUIY /10 CKJIQMy POCIMHHOTO CBIiTY 1032 MeKaMu HOTO TpHU-

188 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2021. Bun. 154



Tynina E. €. [[pasose pezyno8aHHA iHMpoOyKuii 8 YKpaiHi

poaHoro apeany. Kpim toro, y ¢t. 33 11010 3aKOHY 3aKpillJIeHO, 1[0 BUMOTH TI[0/I0
3IiIICHEHHS iHTPOAYKIIiI IIMX 00’€KTIB BU3HAYAIOTHCS 110I0KEHHSIM ITPO iHTPOLYKITIIO
Ta akjgimMarusaiio pocyaud [20]. Y mpoMy 3B’s13Ky 3ayBakiIMO, IO TlepedadeHe mieko
HopMoto [TostoskeHHst Tak i He GyJ10 PO3pPOOJIEHO Ta IPUITHSITO, 110, 3BiCHO, HETATHBHO
BIIMBAE Ha MPABOBE PeryJioBaHHA (DIOPUCTUYHUX BiZIHOCHH.

Y 3akoni Ykpainu «IIpo akBakymasrypy» (ct. 1) iimerbest Ipo iHmpooyxuin
06°exmie axeaxybmypu SIK JisSUIBHICTD 13 BCeJIeHHS Tipo6ioHTiB (IHTPOLYIEHTIB) y
BoaHi 00’ext (IX YacTUHM), 1[0 PO3TALIOBAHI 32 MeKaMU IX IPUPOIHOTO apeasy, 3
MeTO0 3abe3redeHHst 30iTbIIeHHsT 0OCSTIB MPOAYKINi aKBAKYIBTYPU i 3IiiICHEHHS
puborocoapchKoi Mestiopaiiii 3a BiICYTHOCTI TIPUPOIHOTO BiITBOPEHHST BCEJIEHNUX
opratiamiB y HOBUX Micisix nepebysantst [12]; a y cr. 19 BusHaueHo aesiki ocobu-
BOCTI MIPOBEIEHHSI IHTPOYKILI 00’'€KTIB aKBaKyJIbTypH. 3 OIJIsAAY Ha 3aKOH iHTPO-
AYKIis 00’€KTiB aKBaKyJIBTYPHU 3AIHCHIOEThCS Ha IACTaBi HAYKOBO-6I10JIOTIYHOIO
OOIPYHTYBaHHS, B SIKOMY 3a3HAyalOThCs MeTa, JOLIIbHICTD ii 3iiiCHEHHS, YMOBH
MIPOBEIEHHST iHTPOYKILii, Ta mepedaveHi 3aX0AN MI0/I0 MOMePe/KEHHsT HEraTUBHOTO
BILIMBY Ha CTaH MIiCI[EBMX BU/IiB BOJAHUX OI0pECypCiB UM TOTIPIIIEHHS CEPEIOBHIIA iX
iCHyBaHHS, MIJIIXiB MiTpallii Ta yMOB po3MHOKeHHs [12].

Y 3akoni Ykpainu «IIpo TBapuHHUI CBiT» TEPMiH «iHTPOAYKIlisl» HE BUKO-
PHCTOBYETBCS, ane ¥ ¢T. 50 HAeThCs PO «nepecenenis OUKUx meapuis y HOBi MiCIls
nepeOyBaHHs, 10 32 CBOIM 3MiCTOM i € iHTPOAYKINE. 30KPeMa, ¥ 3raflaHoMy 3aKOHi
MiCTUTBCS Te3a MPO Te, MO TaKe TepeceseHHs JOMYyCKAEThCS B HAYKOBO-TOCTiI-
HUX 1 TOCTIOJAPCHKUX IIJISAX 3 ypaXyBaHHIM HAYKOBO OOTPYHTOBAHUX €KCIIEPTHUX
BUCHOBKIB i3 JI03BOJTY Bi/IMIOBITHAX OPTaHiB /IePKaBHOI BJau. K BKazaHO B 3aKOHi,
CaMOBIJIbHE TIEPECEJICHHST IMKUX TBapUH 3a00pOHSIEThCs [22].

3ayBaKMMO, 1110 BUBYEHHS MPUTHCIB 3aKOHO/IABCTBA /IA€ TT/ICTAaBU CTBEPIKY-
BaTH, 1[0 B HBOMY TE€PMiH «iHTPOAYKIIisl» BUKOPUCTOBYETHCS MTEPEBA’KHO KOJIM MOBA
fijie PO BiATBOpPEHHS JesIKUX MpUpoaHux 00’ekriB. Tak, y IIpaBuiax BiATBOpeHHS
JICIB 3aKPIIIEHO, IO iHMPoOyKuis depesnux nopid, SIKi MaloTh TlepeBary HaJ Miciie-
BUMU, MOXe 3/IIICHIOBATUCS JIJIS TTIOKPAIeHHs CKJIaay HacakeHs [11], a BimoBigHO
1o 3axkony Ykpainu «IIpo UepBoHy KHUTY YKpaiHu» BiITBOPEHHS PIOKICHUX | MAKUX,
w0 nepebysaiomy nio 3azpo30r HUKHEHHS, 6U0i6 MEAPUHHOZO T POCIUHHOZO CEIMY Y
MPUPOJIHI YMOBH, /ie BOHH 3POCTAJIHN, TAKOK MOKe 3a0€31edyBaTUC IILISTXOM (HIMpO-
Oyxuii ma peinmpodyxuyii Takux o0’extiB [23].

Hagenene miaTBep/kye BUCIOBJIEHY Ha ITOYATKY CTATTi Te3y PO Te, 110 Y 3ra-
JTAaHUX aKTaxX 3aKOHOJIaBellb ONePYE TEPMIHOM <«IHTPOAYKIlig», He HABOASUM HOTO
TpakTyBaHHs. He € BUHATKOM i1 iHIIII HOPMATUBHI aKTW 3 MUTaHb ekojorii. Tak, y
cT.16 3axony Ykpainu «IIpo mpuponno-szanoBigauii ¢hboHm»> HETHCA PO Te, MO Ha
TEPUTOPIl MPUPOJHUX 3AMOBITHUKIB IHTPOAYKIliSI HOBUX BWJIB TBApUH 1 POCJNH
saboponsietbest [19]. 3rigno i3 cr. 3 3akony Ykpainu «IIpo oIliHKy BIUIMBY Ha
JIOBKIJLJIST» cepell BUMIIB MisIIBHOCTI, IKi TIOMITHO TTO3HAYAIOThCA HA CTaHI TOBKILIA I
HiIATal0Th OIIHII BILIMBY Ha JOBKiJLISA, IepeabadyacThCst IHTPOLYKINS 4yKOPIAHNX
BuziB (aynu i ¢paopu [18]. ¥ Iloctarnosi KMY «IIpo 3aTBep/kenHs nepesiky BUIiB
JISIBHOCTI, TI0 HaJIeXaTh 0 MPUPOJOOXOPOHHUX 3aXO0/iB» Tepe0adeH0 BKUTTSI
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3axXO0/iB i3 3am06iraHHs iHTPOAYKILI i HOMMUPEHHIO YyKOPIAHUX BUIIB POCJIUH, SAKi
3arpoKyIOTh IPUPOTHUM eKocucTeMam [13].

[IlompaBaa, Ha 1MbOMY TIepesTiK 3aKOHOIABUMX MPUITHCIB CTOCOBHO TOHSTTS,
sIKe HAM¥ PO3TJISIAEThCs, BUUepIy€eThest. Lle 103BosIsie 3poOUTH BUCHOBOK, 11O B
nepeBaskHill GiJIBIIOCTI JOKYMEHTIB MICTUTBCS 3rajika PO iHTPOAYKIIif0, ajle BU3HA-
YeHHs HaBOJAUTHCS JIUIe y 3aKoHaX Ykpainu «IIpo pocaunnnii cit» (cT. 3), <IIpo
aKBaKyJIbTypy» (cT. 1).

[l TOBHOTH PO3TASALY TUTAHHS 3yMMUHUMOCS 11ie Ha ofHOMY MOMeHTi. OcTaH-
HIM 9acOM 3aKOHOJIaBeI[b TAKOK MOYAB MOCTYTOBYBATHCS TEPMIHOM <iHBASIIHI 6UOU»>
[16], monipaB/a, He HABOASYM TIPU ITBOMY JIETAJIBHOTO BU3HAYEHHS JAHOTO TEPMiHA
B JKOJIHOMY HalliOHAJbHOMY HOPMATHBHO-IIPABOBOMY abo0 Tia3akoHHOMY akTti. Ha
HAIIy ZYMKY, I1i 06’€KTH HeOOXiHO PO3IJIsaTi B HEPO3PUBHI €IHOCTI 3 «IHTPOLY-
KOBAaHUMU BUJIAMU» 1 CIiIBBITHOCUTH IX SIK YaCTHHA W IIije.

Y KOHTEKCTi CKa3aHOro MOJKe MOCTaTH JIOTIYHe MUTaHHsI, YOMY TTOTPIOHO Bijpis-
HSITH IHTPOAYKINTO 1 iHBa3i0 B 3aKOHOMaBYNX npuimcax? CrpobyeMo aaTu Birmo-
Biztb. [TepemyciM 3ayBasknMo, 110 3 OTJISALY Ha Te, MO THEA3IHT YyicOPioni euou — 1e
TaKi BU/U, PO3MOBCIO/KEHHS SKUX 3arpoXKyl0Th eKOCHCTeMaM, 1HIIUM BUJaM, 3aB-
JIAIOTH KO/ €KOHOMIII Ui JOBKULIIO [32, ¢. 48], iIHTPOyKOBAaHUMU € BCi iHBa3iiiHi
BUJIM, OfHAK Ha3BaTH iHBa3iMHUMU BCi iHTPOAYKOBaHI BUaK Oyze HEITPaBUIBHO. AJKe
3TiIHO i3 3aKPITIEHNM Ha Mi’KHAPOJHOMY PiBHI BUSHAYEHHSIM <IHBA3IUHI UYNCOPIOHT
6udu» — 1€ HEMICIeBI BU/IM, IHTPOAYKOBaHI YMUCHO ab0 BHITAJKOBO 32 MEKaMH iX
MPUPOTHOTO apeay, [ie BOHU OCiJii, PO3MHOKYIOThCS i MOMUPIOIOTHCS Y CIIOCOOH,
IO 3aBJAIOTD IIKOJN HABKOJMIITHLOMY CEPEIOBHIILY, 10 SIKOTO iX OYJI0 iHTPOLYKOBAHO
[25]. Crimpatounch Ha HaBeneHe, MOKEMO CMIJIMBO CTBEP/KYBATH, 10 iIHTPOLYKOBaHi
11 iHBa3iliHi BUIU HE MOKHA HA3WBATU CUHOHIMAMM, OCKLIHKY OCTAHHI 32BN HECYTh
MOTEHIIHHY a00 peasibHy 3arpo3y, 3aBAal04N K0! HABKOJIUITHHOMY HTPUPOIHOMY
cepesloBUITY, HATOMICTb BXKHUTTS 3aXOJIB 3 IHTPOAYKIIT MOKe MaTu TTO3UTUBHUN
pe3yJIbTaT JJIsi BiIHOBJIEHHST G10JIOTIYHOTO Pi3HOMAHITTS, (HAPUKJIAA, KO MOBa
iifle TPO PEIHTPOAYKIIiO, 5IKA, 0 pedi, € OJHUM 13 BUIB IHTPOAYKII1 — 3acesieHHSI
MEBHUM BHUJIOM MICIIb iX 1CTOPUKO-TIPUPOAHOTO apeasy mepeOyBaHHs, e BOHU 3HU-
KJIV YM 3HAXOASATBCS Mijl 3arpo30t0 3HuKHeHHs [14]). Ile moTpi6HO BpaxoByBaTH TpH
3aCTOCYBaHHI BKa3aHUX TEPMiHIB Y 3aKOHO/IaBCTBI.

Po3ibpaBuiuchk i3 CyTTIO MOHSITh, IEPER1eMO 10 BUBYEHHSI MisKHAPOHO-TIpa-
BOBOTO peryJjioBaHHsA iHTpoayKiiii. [IpumiTHO, 1110 B Mi’KHAPOAHUX NOKYMEHTaX,
dKi CTOCYIOThCS TIPAaBOBOTO peTyJioBaHHS dJjopu Ta (ayHHu, Ha BiMiHY Bij
HAIIOHAJHHOTO 3aKOHOIABCTBA, OBOJII YaCTO MOKHA 3yCTPITU TEPMiH <iHTPO-
nykitis». OTxe, 03HATOMUMOCS 3 IX HOPMaMH, TIepeayciM 3 TUMH, SIKi OTepyITh
UM TIOHSITTSIM.

[To-mepiiie, 3amobiraHHst iHTPOAYKILIT YysKOPIHUX BUJIB, SIKi 3aTPOKYIOTh €KO-
crCcTeMaM, MICISIM MeIKaHHs abo BUaM, KOHTPOJb ab0 3HUIIEHHS TaKUX BUIIB
MOKJIaJIa€ThCsl Ha JIOTOBipHI ctoponn KoHBeHItii mpo oXopoHy 6ioorivHoTO pis-
HomaHiTTst (1992) [6]. BaskauBuM € Te, 110 11 HOpMa TIepebavae monepeKeHHs
MOXKJIUBOTO MIKiZITMBOTO BILJIMBY 1HTPOAYKOBAHUX YYKOPIHUX BUJIB, SIKI MalOTh
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came inBasiitni BractuBocti. [Tomoxkenns cr. 8 (h) miei KouBeniii po3kpuBaoThest
B JIOKYMEHTaX, sIKi OyJI TIPUITHSTI 3 METOIO OTO BUKOHAHHSI.

Bigmosinno no npunucis y noaatky o Pimenns VI/23 «YUyxopinni Buan, sxi
3arpOKYIOTh €KOCHCTEMaM, MICIISIM MeIIKaHHs abo BHUIaM», 3aTBep/keHe Ha 6-iif
Kondepentii Cropia y 2002 p. «inmpodykuis» o3Hadae ymrcHe abo BUIIAIKOBE mepe-
Mill[eHHsI HEMICIIEBOTO BHJIY, 3a ydacTi JoauHu abo 6e3 Takoi, 3a MesKaMu HOro Ipu-
POIHBOTO CEPENOBUIIA iCHYBaHHS (IomepeaHboro abo HUHIMIHBOTO). /o pedi, Take
nepeMilieHHsT MOJKe BiIOyBaTHCST Ha TePUTOPIil OHIET KpaiHu Tak i 3a ii mexxamu. [leit
JIOKYMEHT BUPI3HAE iHTPOAYKIIIIO ABOX BUIIB: <YMUCHA IHMPOOYKUIS> TA <GUNAOK08A
iHmMpoOYKYis», SIKI BIAPI3HSIOTHCS 3AJI€KHO BiJ TOTO, SIK OYJIO 3/1iiCHEHO BUBILIbHEHHST
[UX Y9yKOPIHUX BU/iB, a camMe 3a y4acTi JioanHu 4u 6e3 takoi Biamosigao [31].
Takok 0COBIMBOCTI 3/iICHEHHS] YMHUCHOI IHTPOAYKINI KMBUX 3MiHEHUX OPraHi3MiB
Y HABKOJIUIITHE TTPUPOJIHE CEPEOBHIIE TepeadadacThest KapTaxeHChbKUM TIPOTOKOIOM
po 6iobesneky 1o Buiesraganoi Kousenitii [24].

ITo-mpyre, BXKUTTS 3aXOiB 100 TOTIEPEYKEHHS Ta YCYHEHHS BXKe i1CHYI0UOTO
HEraTMBHOIO BIUIMBY HEMiCIEBUX BU/IB BOAHO-OOJOTHUX INTaXiB Ha aGoOpUTreHHI
BU/IM TiepebadaeThest YTo010 mpo 30epeskeHHst ahpo-€BPa3iichKUX MIirpyrOdrx
BoHO-O00THKX 1rTaxiB (1995) [29]. Tak, LuM akKTOM BCTaHOBJIEHA 3a00POHA YMUC-
HOI iHTPOAYKIIii TaKuX 00’€KTIB Y HABKOJIMIIIHE IPUPOHE cepenoBuiie. [IpuHariaHo
CJIIJT 1OJIaTH, TII0 KOHTPOJb 32 IHTPOAYKITIEIO Yy KOPIAHUX BUIB AUKUX TBApUH, dKi
HEraTUBHO BILIMBAIOTh aG0 MOKYTh BIUIMBATH Ha MIrpyrodi BUH, repenbadyacThest
Takok KoHBeHIIIEI0 TIPo 30epekKeHHsT MIrpyoYrx BUaiB Aukux TBapuH (1979).

[HIIMI TepMiH, SKUI Y 1IbOMY KOHTEKCTI HEOOXiIHO 3TajlaTH, € <iHMpPoOyKuis 3
Mopsi». KoHBeHIIIST PO MiZKHAPOIHY TOPTiBJIO BUAAMU JUKOI (ayHu i dJiopH, 1o
nepebyBafoTh i 3arpo3oto suukHeHHs (1973) [5] Bu3Hayae WOro sIK BBE3EHHS B
KpaiHy Oy[b-sIKUX BH/IB, 1110 BUJIOBJIEHI B MOPCHKOMY CEPEIOBUIIl, sIKe He 3HaXO-
MATBHCS T IOPUCAUKINIEIO i€l AepxKaBu. [[puMiTHO, M0 Ha BUKOHAHHS TOJIOKEHD
1iei Konseniiii Ha choromHi B YKpaiHi BU3HAYEHO TOPSJIOK BuAadi cepTudikaTiB Ha
PEEKCIIOPT Ta iIHTPOAYKIIiIO0 3 MOPs 3paskiB BUAIB (uiopu Ta (aynu [15].

[TorpibHO Takox 3ragatu IIpoTokos Mpo 30epeskeHHs i cTajie BUKOPUCTAHHS
6iostoriuHoro Ta sanamadrHoro pisHomanirTs (2008) [25], a takox IIporokos mpo
cramuii Typusm (2011) [26] mo PamkoBoi KOHBeHIIii TTPO OXOPOHY Ta CTAJIUI PO3-
sutok Kapmat 2003 p. i moxkymeHTr mepeabadaroTh MPUITUCH MOAO 3aTOOIiraHHsT
iHTpOAYKIIIi 1HBa3IMHMUX YyKOPIAHUX BUAIB Ta (a60) reHeTUYHO MOAM(pIKOBAHUX
OpTraHi3MiB, sIKi MOXKYTh MaTH HETATUBHUN BILTUB Ha Oi0JIOTiYHE PI3HOMAHITTS, €KO-
CHCTEMHU, CepeIOBHIIA iCHyBaHHsI abo fioro Buau B Kapnarax.

Bucnogéxu. BuBueHHSsI TPUIINCIB MiKHAPOJHUX 1 HAIlIOHAJbHUX aKTiB Jla€
nizcraBu 3pobuty Taki BucHOBKU. Ilo-mepine, Ha 3aKOHOZABUOMY PiBHI A0Ci He
3aKPITJIEHO BU3HAYEHHS TOHSTTSI «IHTPOIYKI[isI»; TO-Apyre, HAilbiIbII IeTaJbHO
BperyJibOBaHi BiJIHOCUHY 100 IHTPOAYKIIii 06’€KTIB aKBaKyJIbTYpPH, a iHII 06’ €KTH
dbmopu 11 dayrn 3ammmumancs no3a yBaroi. OTxe, MUTaHHS TPAKTYBaHHS i PO3Y-
MiHHSI TIOHSTTSI <IHTPOIYKIlist 00’€KTIB TBAPUHHOTO CBIiTY», HOTO CIIiBBiTHOIIEHHS 3
TEPMIHOM <IIepeceIeHHs» TMX 00'EKTIB, TaK CaMO sIK il «IHTPOYKILis i TepeceieH st
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00’€KTiB aKBAKYJIBTYPHU,/POCTUHHOTO CBITY», 3aJMIIAIOTHCS BiIKPUTUMHU. 3BICHO, BOHU
MaroTh OyTH BUPIIIEHUMH, OCKIJIBKU Ile CIIPUSITUME ITiABUIIEHHIO e(eKTUBHOCTI i
JIIEBOCTI PETYJIIOBAHHS Bi[HOCUH TIOO THTPOLYKIIII.

Y 1boMy KOHTEKCTiI BUAAETHCS MPABUJBHOIO i I[IJIKOM JIOTIYHOIO AYMKa
A. TI. Terpmana (A. P. Getman), 1110 3aCTOCyBaHHS B 3aKOHAX i KOJIEKCAX €KOJIOTIUHOI
CIIPSIMOBAHOCTI TEPMiHOJIOTIUHUX BU3HAUYEHDb € BUIIPABJAHUM i BKpPall aKTyaJbHUM.
Po3pobKa eKoIoro-1paBoBUX MOHATH 1 KaTeropii, ix hopmyBanHst Ta odilliiite BHe-
CEeHHS B YMHHE 3aKOHO/IABCTBO IPO MOBKIJIJISA, ONTUMAJIbHE 3aCTOCYBAHHS B TEKCTi
HOPMaTHBHO-IIPABOBUX aKTiB IOPUANYHOI TEPMIHOJIOTII — Iie 3aBAaHHs, siKe IoTpedye
CBOTO HEBIJIKJIAHOTO BUPITIEHHS A/ TTPOCYBAHHS i7iel CTBOPEHHS Ha TepeHaxX YKpa-
1HM €KOJIOTIUHOI JiepsKaBU €BPOTENChKOTO 3pa3ka [2, ¢. 164, 166]. 3 ornany Ha 11e
MOBHICTIO TTOro/KyeMocs i migTpumyemo ayMky I. B. AnicimoBoi (H. V. Anisimova),
sIKA QHAJTI3YI0YM HAYKOBO-TEOPETUYHI ITiIXOIU 0 PO3YMiHHSI 00’€KTIB €KOJIOTIYHOTO
[paBa, HAIOJIATAE Ha HEOOXIAHOCTI 3aKpPIIIEHHsS AesSKUX [IPAaBOBUX KaTeropii, a
caMe BM3HAYEHHS OCHOBHUWX TEPMIiHIB, MPYU TOAAJBININ Kou(iKallil eKOJOTIuHOTO
3akoHomaBcTBa EXosoriunoro koxexcy [1, c. 13].

CroziBaeMocs, 10 came I1eil OCHOBHUI €KOJIOTTYHUIN 3aKOH Y MallOyTHHOMY
OyJle MICTUTH €IHe BU3HAYEHHS TePMiHa «IHTPOAYKILis». A IOKHU I[bOTO HE CTaIO0C,
MIPOTIOHYEMO BU3HAYATU <IHMPOOYKUiIO> K nepemiujeris 0yob-siKux HUBUX 0peamis-
Mi8, YMUCHO ab0 8UNAOK0B0, 34 MENCi €020 NPUPOOH020 apeany (nonepeonvozo abo
HUMIUHB020). Take IMUPOKe TPAKTYyBAHHS 1[bOIO TEPMiHA MOSICHIOETHCS HEOOXIAHICTIO
IIPABOBOTO PETYJIIOBAHHS 3/[IMCHEHHS IHTPOAYKIl BCIX MOKJIMBUX BUIIB, a TAKOX
YCTAHOBJIEHHST JIETAJIBHUX CIOCOOIB.

BaxauBum BUAAETLCS 1 TOMIJN IHTPOAYKIlI HA BUAW, AKUU, HA HAILY IYMKY,
MOXKe 3/IIMCHIOBATUCS 3a JEKITbKOMa KPUTEPiIMU, a caMe: YMUCHY W BUTIAJKOBY,
TOOTO 3a ydyacTio JioauHu abo 6e3 TaKol y4acTi; 3aJIeXKHO BiJ IHTPOLYKOBAaHOIO BULY
(00’€KTiB TBAPMHHOTO, POCIMHHOTO, a TAKOK OKPEMO 00’€KTIB aKBaKyJbTYypH); Y
MesKaX TOTepeHbOr0 Ta HUHIMHBOTO MPUPOIHOTO apeasy, TOOTO iHTPOAYKIlis Ta
peiHTpoayKIlig BiAnoBigHO Tomo. Okpeme Miciie 3aiiMa€e iHTPOAYKILiSA 1HBAa3iIMHUX
BU/iB (BOHA MOXe OyTH TaKOXK SIK YMUCHA, TaK i BUITAKOBA, a TAKOK CTOCYBATUCS
BCiX JKMBHUX OPraHi3MiB, ajie 3aBKIM Ma€ peajbHUI ab0 MOKJIMBUN HEraTHBHMII
BIJTMB HAa HABKOJIUIIHE TIPUPOHE cepe/ioBuiie). Takuii Moia Ma€ 3HAUeHHS /I
HAJIESKHOTO MPABOBOTO PETYJIIOBAHHS 1HTPOAYKILI 3 ypaxyBaHHSIM OCOOJUBOCTEM
BCIX MOXKJMBUX BUJIB.

Bingnocuam y cdepi iHTPOAYKILT He € OKpeMUM MPAaBOBUM iHCTUTYTOM, He3Ba-
JKAI0UM HA HASIBHY KiJIbKICTh CHOPIHEHUX HOPM, ajie BOHU TOCIAI0Th 0co0IMBe
MicIle B €KOJIOTIYHOMY 3aKOHOJABCTBI, OCKIJIBKYM 1X MOXKHA PO3TJISATA Y KOHTEKCTi
BUKOPKCTAHHS T BIITBOPEHHST IPUPOIHUX PECYPCIB, @ TAKOK OXOPOHHU Gi0JIOTTYHOTO
PIBHOMAHITTS 11 HABKOJIUIITHBOTO TIPUPOJIHOTO cepeloBuiia B 11iiomy. [IpaBoBe pery-
JIIOBAHHS 3/IHCHEHHS IHTPOAYKIIIT 3aJI€KUTh HE TLIBKHU BiJl iIHTPOAYKOBAaHUX 00’€KTIB,
a 1 MeTH i criocoOy iHTPOAyKIlii (HATIPUKIIAA, 3 METOI0 PETYIIOBAHHS YNCENbHOCTI
00’€KTiB TBAPUHHOTO, POCIUHHOTO CBIiTY, 00’€KTIB aKBaKyJbTYpH ab0 IHTPOAYKIII 3
MEeTOIO BifiTBOpeHHs JiiciB Tomio). Ille pa3 HaroJocumo, Imo 0coOIUBY POJIb Y Pery-
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JIOBAHHS 1[UX BiZIHOCMH BigirpaBaTuMme came iHTPOAYKIlis iHBa3iiHUX 00’€KTIB, AKi
MOXKYTh 3/IIICHIOBATH TIKIJIJTABUI BIJIUB HA JIOBKIJLJIS.
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Legal regulation of introduction in Ukraine

The article considers the peculiarities of the legal regulation of introduction. The basis for research
in this area is that among the anthropogenic factors that negatively affect the structural elements of the
ecological network, biological and landscape diversity in general, at the present stage should be noted
scientifically unsubstantiated introduction of individual flora and fauna. That is why the legal regulation
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of these relations and the consolidation of both a clear terminological apparatus and a proper legal
mechanism for their implementation, which will allow the national legislation to regulate the introduction
of all kinds, is becoming relevant.

This article outlines the provisions of national and international legislation in this area, as well as the
meaning of the terms “introduced species” and “invasive species” and their relationship in terms of law.
The legal classification of introduction is given, its value for legal standardization of ecological relations
is revealed. The author substantiates the need to develop a single categorical-conceptual apparatus for
regulating relations in the field of implementation of all natural objects. This work becomes especially
relevant given that today among scientists there is no single approach to the relationship we are considering,
moreover, there is no independent research in this area.

It is established that relations in the field of introduction occupy a special place in environmental
legislation, as they can be considered in the context of the use and reproduction of natural resources, as
well as the protection of biological diversity and the environment as a whole. Equally important, the legal
regulation of the introduction depends not only on the introduced objects, but also on the purpose and
method of introduction (for example, to regulate the number of objects of fauna, flora, aquaculture or
introduction to reproduce forests, etc.).
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TEOPETUYHI TA NMPUKAAAHI MPOBAEMMU
NMPOTUAIT OPTAHI3OBAHUM ITPYTAM
| SAOYMHHMM OPTAHI3ALLISIM,
AKI COOPMOBAHI HA ETHIYHIN OCHOBI
B KPATHAX A3Il, AOPUKU TA ABCTPAAII

Ha ocnoei nopisnsivno-npasoeozo dociosxcenms  3apybinciozo doceidy kpain Asii, Agpuku ma
Aecmpanii w000 npomudii 310UUHAM, WO GUUHAIOMBCS OP2AHIZ0BAHUMU ZPYNAMU § INOUUHHUMU OPZaAHi3a-
YisamUL, SKI CHOPMOBAHT Ha eMHIUNIT OCHOBL, BUSHAYEHO MONCIUBOCTE BNPOBAVNCEHHS NOSUMUBHOZ0 3aAPY-
6isicno20 doceidy 6 pobomy npasooxoponnux opzamie Yxpainu. Mema nawoi nayxosoi poseioxu nepedycim
N0JIs2aE 8 MOMY, WOO NPAKMUYHUM NPAUIBHUKAM, SIKI 3AUMANMbCsL NPOMUOiel0 0peanizo8anum zpynam
Ma 3N0UUHHUM OP2AHIAUIAM, WO CHOPMOBAHT HA EMHIUHIN OCHOBL, OAMU YAGLICHHS NPO Ue HezZAMUBHEe
seuwe. Taxoxc y cmammi Hazonoweno na 0coOAUBOCAX 30UPAHHS, AHANI3Y, HAKONUYEHHS Mma 30epizaiis
06Miny ingopmauii 3 memoio i 3pyurozo ma eQexmueHozo UKOPUCTNANHL NPABOOXOPOHHUMU OPLAHAMU
PIsHUX Kpain nid uac eusenenus, O00KYMEHMyYBaHs ma Po3ciioyeanis N0UUNIG, W0 GUUHAIOMbCS Op2a-
HI308AHUMU 2PYNAMU | 3TOYUHHUMU OP2AHI3AUIAMU, SIKI COPMOBAHT HA eMHIYHIL OCHOBI.

KmioyoBi coBa: eTHIYHA 3JI0YMHHICTH; OPraHi30BaHi rpymny, ki chopMOBaHi Ha eTHIYHIN OCHOBI;
3JI0OYMHHI opramizariii, ki chopMoBaHi Ha eTHIYHIT OCHOBI; TIPOTHIisT; 3apYOIKHUN TOCBII.
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Teopernyeckue ¥ MPHUKJIAAHbIE MPOOJEMBbI NMPOTHBOAEHCTBUS OPraHU3OBAHHBIM TPYIIAM M
MPECTYNHBIM OPTraHU3AIMSM, KOTOPbie C(POPMHPOBAHBI HA ITHHYECKOH OCHOBe B CTpaHax A3um,
Adpuku u ABcrpannu

Ha ocnose cpasnumenvio-npasosozo ucciedosanus sapybeicnozo onvima cmpan Asuu, Appuxu u
Aecmpanuu no npomueooeticmeuio nPecmynieHusM, COBEPULACMbIM OP2AHUSOBANHIMU ZDYNNAMU U Npe-
CIYNHBIMU OPZAHUSAUUAMU, KOTOPDLE CHOPMUPOBALL HA IMHUUECKOT 0CHOBE, ONPEOCLAIOMC B03MONC-
HOCMU UCNOIB30BANUSL NOJONICUMENBILOZ0 3APYOENCHO20 ONbIMA 68 PAdOME NPABOOXPAHUMELLHBIX 0P2AH08
Yipaunor. Ienv nauweii nyoauxauuu 3axmouaemcs 8 mom, ymoobvt Ha NPAKmuke npasooxpanumerbHolm
opzanam, Komopwie 3aHUMAIOMCst NPOMUBOOCUCTNEUEM OPLAHUI0BANIHBIM ZDYNNAM U NPECTIYNHBIM OP2ANU-
3auuam, Komopoie CHOPMUPOBAHDLL A IMHUUECKOL 0CHOBE, 0amb Npedcmasienue 06 MoM OMPUUAMELb-
nom senenuu. Taxoce 6 cmamove ykasvleaomcs ocobennocmu coopa, anamsd, HaKoNnAeHus U XpaHenus
obmena ungopmayuu ¢ ueavio ee yooonozo u APOeKmueHoz0 UCNONLIOBANUS NPABOOXPAHUMELLHIMU
OP2ANAMU DASTUUHDIX CPAN NPU 0GHAPYICeHU, OOKYMEHMUPOBANUL U PACCAEO08AHUU NPECIYNACHUIL,
COBEPULACMBIX OP2AHU30BAHHDIMU ZPYNNAMU U NPECMYNHBIMU OPZAHU3AUUSIMU, KOMOPbLE CHOPMUPOBAHLL
Ha IMHUYECKOU 0CHOBe.

KiioueBble cioBa: aTHUYECKAs TTPECTYITHOCTD; OPTaHU30BAaHHbIE TPYIIIbL, CDOPMUPOBAHHBIE HA
ATHUYECKON OCHOBE; TIPECTYIIHbIE OPTAaHU3AIIUN, KOTOPble C(POPMUPOBAHBI HA ATHUYECKOI OCHOBE; TIPO-
TUBOZEHCTBIE; 3aPyOEsKHbBII OIIBIT.

Bcmyn. Tlpo6iema npotuzii opraHizoBaHiii €THIYHIN 3JI04MHHOCTI € aKTYaIbHOIO
He TIJbKU JIJIsT YKpaidu, a 1 1JIsT BCi€l CBITOBOI CHIJIBHOTH 3arajioM, ajiKe iHTeHCUBHI
MIiTpaIliiidi MOTOKA 3yMOBWUJIN TIOMWPEHHST €THIYHUX 3JIOUMHHUX YIPYIIOBaHb 110
Bciit tmaneTi [1]. OTxke, opraHizoBaHa 3JI0YMHHICTD Y ii HAI[IOHAJIBHUX 1 TPAHCHAITIO-
HaJIbHUX IPOsiBax OyJia il 3a/IMIIAE€ThC T00AMIBaI[iTHIM BUKJIMKOM 1 CepPHO3HOI0
3arpo30I0 HAIllOHAJIbHII Ge3Ieli OKpeMUX JepKaB, SKi HaMaralThCs MaKCUMAJIbHO
30CepenTH CBOI OpTaHi3alliifHi, KafpoBi, (PiHAHCOBI 3yCUJIIIA Ha AiSIBHOCTI 3 KOHTPO-
JIIO 32 OPraHi3oBaHOIO 3JI0YMHHICTIO, IIIYKAIOTh HOBI IIJISXM pearyBaHHs Ha II BU103-
MiHM, BUBYAIOTh JIOCBiJ/l iHITMX KpaiH y cdepi mpotu/ii mboMy denomeny [2, c¢. 190].

Ha Bigminy Big Ykpainu, 6iburicTh 3apyOiKHUX Jep:KaB BiKe 3alPOBAIIM
e(eKTUBHI NporpamMy 3aro0iraHHs Ta MPOTUJIL 3JI04MHAM, 110 BYMHSIOTHCS Opra-
HI30BaHUMHU TPYTaMH i 3JIO4MHHUMH OpraHizaifismMu, chOpMOBAHNMU HA €THIUHI
ocHoBi. I1i kpaiuu paniie BU3HAIU 110 TIPOOJIEMY Ha JE€P;KAaBHOMY PiBHI Ta [Mifimuim
BHCHOBKY, 1110 iIrHOPYBaHHsI He JIOMIOMOKe 1030aBUTHCS TIPOOJIEMH, sIKa IICHO iCHYE,
1, BIZITTOBI/THO, TIOYAJN TITYKATH Ta 3aITPOBA/KYBATU HA 3aKOHO/IABUOMY PiBHI LJISAXHU
BUpIillleHHs 3a100iraHHst I MPOTH/Iil OpraHi3oBaHiil €THIYHIi 3JI0YMHHOCTI. YKpaiHa
e nepebyBae Ha NUIAXY TpaHcopMaliil i BUpoOJIeHHS YiTKOI MOJITUYHOI CIIPSIMO-
BaHOCTI y 11iil cepi, TOK TTOBMHHA ONMUPATUCS HA BiKe HaOyTHI 3apyOisKHUIT OCBI/
3armobiraHHst Ta TPOTHIIT 3JI0YMHAM, 1[0 BUUHSIOTHCSI OPTAaHI30BAaHUMU TPyTIaMU i
3JIOYUMHHUMU OpPraHisalisiMu, ki copMoOBaHi Ha eTHIYHI OCHOBI, ajie 000B’I3KOBO
3BasKaTH Ha MPABOCBIOMICTh Ta MEHTaJIbHI OCOBIMBOCTI TPOMAISH.

Ax 3azHavaB Bifjomuil (ppaHily3bKuil TpaBo3HaBellb Mapk AHceJib, BUBUEHHS
3apyOIsKHOIO JOCBiZly BiAKpUBa€E I1epel] IOPUCTOM HOBI FOPU3OHTH, A03BOJSAE HOMY
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KPUMIHAJIbHE IMPABO TA KPUMIHOJIOTIAl. KPUMIHAJIbHUI NMPOLEC

Kpallle Ii3HaTH IPaBoO CBOEI Kpaiuu, 60 crenudiuni prcu 1bOro mpasBa 0cobJNUBO
YiTKO BUSBJAIOTLCS B NMOPIBHSAHHI 3 iHNIMMU cucteMamu. [lopiBHSIHHS 3/1aTHE
030pOiTH TOPHCTA iIeSIMU Ta apTyMEHTaMU, sIKi He MOJKHA OTPUMATH HABITh MIPHU JIysKe
XOpOIIIOMY 3HaHHI TIJIBKY BJIACHOTO TIpaBa [3, c. 38].

MixkHapoaHUI 10CBiA 60pOTHOM 3 OPraHi30BaHOI 3JOYMHHICTIO MOKa3YE,
1[0 TIeBHA JiepKaBHa TOJITUKA MOKe iICTOTHO YCKJAJHUTU aKTUBHICTh OPTaHi3o-
BaHUX 3JIOUMHHUX YIPYIIOBaHb, 3p0OUTH 11 Hee(EeKTUBHOIW, 10 B MiJCYMKY Beje
JI0 TIEPEHOCY apeHNn KPUMIHAJIbHOI isSbHOCTI 3JIOYNHHUX TIJIaHIB B iHII KpaiHU.
OnHUM 3 eleMEeHTIB JlepKaBHOI MOJIITUKA BUCTYTIAE€ yXBaJeHHS 3aKOHO/IABCTBA,
sIKe 3aBaska€ 3apOOUTHU T'POII Yy KPUMIHAJIBHUN CMOCIO, MOJETIyE BUSABIEHHS
3JIOUMHILIB i OBeJIeHHs iX mpoBuHU [4, c. 293]. KoHcraToBaHo, 1110 B 3apyOisKHUX
KpaiHax (QYHKIII TpoTUAIl Hapasi MOCTYHAIOThCS MicIleM 3aI00iraHHI0 eTHIYHIM
OpraHi30BaHWM 3JIOYMHHUM TPyTIaM IIJISIXOM 3a0e31e4eHHsT YCYHEeHHS TPUYUH Ta
YMOB, i 3aOOIKHUM 3aX0/[aM, IO CIPSIMOBaHI Ha KOHTPOJIb HAJ 3JOYMHHICTIO 3
BUKOPUCTAHHSIM IMHUPOKOTO CIEKTPY J0moMOru rpomansu [5]. Ha name nepeko-
HaHHS, AJs ITPaBOOXOPOHHMX OPraHiB YKpaiHW, SKi 3/[ilCHIOIOTb IPOTHIIIO 3J10-
YUHaM, 1[0 BYNHSAIOTHCS OPraHi30BaHUMM I'PYIaMU i 3JIOYMHHUMU OpraHisallisgmu,
1o copMOBaHi Ha eTHIUHINA OCHOBI, Oy/e TAaKOXK BasKJUBUIA JIOCBij 3an00iraHHs
TaKUM yTPYTIOBAHHSIM.

[TpoTsirom ocTaHHIX ABAAISATH POKIB Y CBIiTi BiZIOYBaIOTHCS He6yBaJIi MMOJIITUYHI,
€KOHOMIYHi, COLliaJIbHi Ta TeXHoJIOTiuHi 3MiHu. Oprani3oBaHi 3JI04MHHI yIPYIIOBaHHS
BUKOPUCTOBYIOTb 3POCTaloui MOXKJIMBOCTI KPUMiHAJIbHOI AiSJIbHOCTI, CTBOPEHi B
pe3yJbTaTi 3MiH y CBITOBI €KOHOMIIII, ITONUTY 1 MPOIO3UIlil Ha He3aKOHHI TOBapu i
MTOCJTYTH, TIOJIETTIIEHHS TIepeCyBaHHs MK Pi3HUMM KpaiHaMmu, Hee(peKTUBHUX 3aKOHIB
i kKopymmnoBanux odiriittux oci6 [6].

BuBuatoun 3apy6iKHUI TOCBI 1 3MIHCHIOIYN KOHCTPYKTUBHUN aHAJII3 TTiAXO/IB
Pi3HMX JiepKaB JI0 MUTAHHA IIPOTU/II 3JI04MHAM, 1[0 BUMHAIOTLCS OPraHi30BaHUMU
rpyliaMu i 3JIOYMHHUMU OPTaHi3aiisiMy, sSKi choOpMOBaHi HA eTHIYHIN OCHOBI, BAPTO
KOHCTaTyBaTH, 110 y CBiTi 32 OCTaHHI JeCATUPIUYSA 3MIHUIUCS TiAXOIU O BU3HA-
YeHHs MPUPOJAM i CYTHOCTI 1IbOTO SIBUINQ, & TAKOK KOHIIEMI[isl TPABOOXOPOHHUX
OPTaHiB MIO/I0 TPOTU/IIi OPTaHI30BaHIN €THIYHIN 3/IOYMHHOCTI. Tak, HaTpUKJIa, HU3Ka
€BPOTIEUCHKUX JIeP:KaB HEe BEIYThb BIJIKPUTY CTATUCTUKY IOJI0 €THIYHOTO MOXO/[KEHHS
3JIOYMHILIB, a JIMIIE OKPeMi IIPaBOOXOPOHHI CTPYKTYpHU TPYIYIOTH iX 32 BHUJIAMU
3JI04MHIB (100 TPOTUIIT TOPTIBJI JIIOABMHU, 30PO€EI0, HAPKOTUKAMU TOIIO), IHIII
Jlep;KaBu BelyTh CTAaTUCTUKY JIMIIE TO/I0 MOXO/KEHHS 3aCy/KEHUX Ta YB' S3HEHUX
B YCTaHOBaX BUKOHAHHS IMOKapaHb, OKPEMi Jiep:KaBu MOPiBHIOIOTD JIKIIE KiJbKiCTb
BUPOKIB y KPUMIHAIBHUX MTPOBAKEHHIX TOIIO.

Y KoHTeKCTI ckazaHoro 3BepHEMOC 10 mo3utii I. M. OxpiMenka, SKUil TIporiec
3aI03NYeHHsI 3apyOisKHOTO JIOCBI/ly YMOBHO PO3/I/INB Ha KijlibKa eTalliB:

1) 36upanus iHdopMariii Ipo JOCBix OKpeMoi Jep:kaBy abo IPYIN JeprKaB;

2) anHaji3 3 METOI0 BUSBJIEHHS TO3UTUBHUX i HETATUBHUX acCIEKTiB MEBHOI
MO/IeJIi, PO3TIOBCIO/IKEHOI B 1HINIHN KpaiHi (KpaiHax);

3) yCTaHOBJIEHHS CTyTIeHS TPUIHATHOCTI TaKOI MOJIeJTi /71T YKpaiHu;
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4) BUPOGJIEHHS HayKOBMX 3acajl, METOJUYHUX PEKOMEHJAIIN 1010 3aIpoBajl-
JKeHHS TaKoTo JIOCBily B YKpaiHi;

d) pearizailisi MOJieJli HA MPAKTUIL 3 MOCTIMHUM HAYKOBUM CYTPOBOZKEHHSIM,
CIIOCTEPESKEHHSIM 32 CTAHOM <ITPUIKUBJIEHHST» IHHOBAIlI HA BITYM3HSHINA HUBI;

6) cympoBOXKEHHS OCBITHBOTO TIPOIIECY, TOUMHAIOUM Bijl YKJIAIEHHS PO3KJIAIB
3aHATh 0 OpraHizaiii B3aeMoii 3 BUK/IagauyaMi, poO0Ta METOIMCTIB, Ha4aJIbHUKIB
KypciB |7, c. 66—67].

[TigTpMy€eEMO AYyMKY BYEHOTO, IO CHOYATKY MOTPIOHO CTBOPUTHU cepiio3He
HiATPYHTS JJIsT HAYKOBUX JOCJIJIKEHD 1 3aIPOBAKEHHsT 3apyOi’KHOTO JOCBINY Y
MOBCSIKZIEHHY POOOTY MPABOOXOPOHHUX OPTraHiB.

Jlai BBaskaeMo 3a MoTpPiOHE 30Cepe/InTH YBary Ha OCHOBHUX HeIO0JIKaX HOpMa-
TUBHO-TTPABOBOTO PETyJIIOBAaHHS OPTaHi3allifHO-TaKTUYHUX 3acajl TPOTU/IIl 3710UU-
HaM, 1110 BUMHSIOTBCS OPraHi30BaHUMU I'PylaMU i 3JI04MHHUMU OpPraHisalisMu, siKi
chopMOBaHi Ha eTHIUHII OCHOBI, OKPEMUX 3apYOLKHIX KpalH, a TAKOXK OOTPYHTYBATH
MPOMO3UIIIT Ta PEKOMEH/Iallil, CIPSIMOBaHI HAa B/IOCKOHAJEHHS BiZIOMYOTO HOpMa-
TUBHO-TIPABOBOTO PETYJTIOBAaHHA YKpaiHu y 1iii cepi. 3 orysaay Ha Take, METOIO
I[OTO MiAPO3/LTY € MPABOBUI aHAJI3 AOCBilY 3apyOiKHMX JepiKaB I0A0 POTH/II
37I0YMHAM, 1110 BUNHSAIOTHCS OPraHi30BaHUMU I'PYIIAMU i 3JIOUMHHUMU OPTaHi3allisiMU,
copMOBaHUMM Ha eTHIYHIN OCHOBI.

Bapro noroautucs 3 mymkoio M. 1O. Boponina i C. I1. [leTpoBa, siKi BBaxKaioTh,
10 ICHYBaHHS €THIYHUX TPYT 3JI0YMHITIB — TTOKA3HUK COIIaJIbHOI HEBJIAIITOBAHOCTI
rpoMajisiH Ha CBOiil OaThbKiBIIMHI, 6€3pOOITTS, HAIIBJIEraJbHOIO CTAHOBUINA B MiCIISIX
TUMYACOBOIO IIPOKMBAHHS B KpaiHi nepebyBanHs i T. iH. I kpainu €Bponu ta Asii
B I[bOMY IJIaHi He € BUHSATKOM, BOAYAETHCH, 10 3HAYHA KIJBKICTh I[UX MIirpaHTIiB
«TI0Yajia CBOE CTAHOBJIEHHS B HOBOMY COIliyMi 3 KPUMIiHAJILHOI JisiIbHOCTI» [8; 9,
c. 90]. Cyuacna KpuMiHOTEeHHA OOCTAHOBKA Y CBITI CBIYNTH PO BCE GBIy BILIMBO-
BiCTb OCHOBHUX €THIYHHUX 3JIOUMHHUX opraHisaiiii kpain Cxignoi €sponu, Adpukny,
Awmepuku i [liBgerno-CxigHoi A3il Ta iX HaIlIOHATBHUX /liacTiOp Y Pi3HUX perioHax
[10, c. 114].

Orxe, 6araTOKy/JbTYPHICTh JaBHO CTaja HEMUHYYOIO PeajbHICTIO OLIbLIOCTI
Kpaid cBiTy. MokHa He TIOMIYaTH, 10 KUTTS He JIUIIE BEJUKOl YaCTUHN HeJeTaTbHUX
METITKAHIIIB, a TAKOK TMOBHOMPABHUX TPOMA/SH GaraThoX JepKaB 30pTraHi3oBaHe 3a
IIPUHIIMIIOM HAJIESKHOCTI /10 €THIYHOI, JJIHTBICTUYHOI Ta PEJiriiHOI rpoMaiu, 1o He
BizioBila€ hopMaTy «TUTYJIBHOI Hallil». AHaJOTIYHA cuTyallid 3i 3nounnHicTO. [Tlo
Gisbirie iH(bopMallii BAAE€ThCs 3i6paTHl PO 3JI0BMUCHUKIB, TO KPallli IAHCH 3al00IITH
3JI04MHY. 3PO3YMLJIO, 10 MeBHA KaTeropis ingopMaiii morpedye 00epesKHOro moBoI-
JKEHHsI 3 Helo. AJie BiIMOBA 3HATH Pifko Kosm OyJia Hafiitnoio 36poeio [11]. €xannoi
MOJIeJli eTHIYHOI 3JI0YMHHOI opraxisariii y ¢BiTi Hemae. Taki CTpyKTypu [it0Th y Pi3-
HUX PeTiOHaX CBITY, MAIOTh CBOIO CIieln(ivHy clieliani3ailiio, BAKOPUCTOBYIOTh Pi3Hi
MeTO/IH, IPUHOMU, TAKTUKY AISTbHOCTI, MAIOTh PI3HUN KIJTbKICHUHN CKJIAJ TOIIO, aje
o0’exHye iX €auHa CIiJIbHA MeTa — OTPUMaHHS BiJ 3alHATTS 3JIOYMHHUM IIPOMUC-
JIOM, IO MOJKE MOEHYBATUCS 13 BEJIEHHSIM, HA MEPIIUi TOTJsI/l, 3aKOHHOI JislIbHO-
CTi, HaZBUCOKOTO MpUOYTKY. /lianason cTpyKTypHOI TOOYI0BY TpaHCHAI[IOHATHHUX
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3JIOUMHHUX OpraHi3alliil J0CTaTHbO MUPOKUM — Bijl OpraHisailiii 3 ;JKOPCTKOIO CTPYK-
TYPOIO 0 GiJIbII THYYKKMX i JUHAMIYHUX MEPEKUBHUX CTPYKTYP, BiJl KOPIOpAILiii
JI0 MicieBuX cremiaaizoBanux (ipm. /[0 HalOIIbII MOIMUPEHNX BUIIB 3JI0YMHHOIO
MIPOMUCJTY, SIKUMU 3alMalOThCd TPAHCHAI[IOHAIbHI 3JI0YMHHI OpTaHi3ailii, HaJeXXKuTh
iHmycTpist HapKoGi3Hecy, He3aKOHHA TOPTiBJIsE 30POEI0 Ta SIIEPHUMHU MaTepiaiaMH,
KpaJiKKy 1 KoHTpabaHa aBTOTPAHCIIOPTHUX 3ac00iB, BUKPaJEHHS [IPEAMETIB MUC-
TeITBa, He3aKOHHA Mirpaltis, TOpriBJg joabmu Ta iH. [10, c. 114].

Buxonsun 3 ananisy BUBYEHUX MaTepiajliB, MOKHA BUOKPEMUTH KpaiHU, Ie
OpraHi3oBaHa 3JI0YMHHICTb MAa€ Miclle TPUBAJIUHN Yac i YUHUTh CEPHO3HUI BIJIUB HA
KPUMIHOTEHHY CUTYaIli0 He TiJTbKU BCepeANHI 1NX JiepskaB, a U 3a ix mexkamu. Ile
taki kpaiau, sk Kurait (Tpiaan), Snownis (Akyaza), CIITA (Kosa Hocrpa), Komymo6ist
(xapremi), Itamisa (madist) [12, ¢. 392-393]. HeoOXiaHO TaKOK 3a3HAYKTH, 110 JTOCBI/I
3apyOiKHUX KpalH I[iKaBWil 3 TOYKK 30Py iX eEeKTUBHOCTI Y TMPOTH/II BUKIUKAM i
3arposaM OpraHi3oBaHOI 3/04MHHOCTI. IIpu 1bOMY, ITpaBaa, He BapTO 3a0yBaTH, IO,
He3Ba)KalouM Ha BUCOKWIA PiBEHD COIIAThHO-eKOHOMIYHOTO PO3BUTKY Ta MOBAry 70 TIpaB
i cBOOO/I JTIOIMHM, B PO3BMHEHNX KPaiHAX MaCIITaOKu OPraHi30BaHOI 3JI0YMHHOCTI JIysKe
Besinki. Ile crocyerbes CIITA, pizHoto Mipoto Kpaid €Bpocorosy, Kanamu, Amownii [13].

OpranizoBasi rpynu i 37I04MHHI OpraHisariii, siki chopMoBaHi Ha eTHIYHi OCHOBI,
BiZIPi3HAIOTHCS O[HA Bifl OTHOI KOHKPETHUMM TTOKa3HWKAMU, HacaMIepes, iCTOpuY-
HUM KOPIiHHSM, PeTiOHAJbHUM PO3TalTyBaHHSM, cdepoto mii (kpainu IliBHiuHOI Ta
[TiBgennoi Amepuku, €sporm, Azii, Adpukn, ABcTpadii), XapakTepoM 3JI0YNHHUX
niti. Hepizko B oziHi# siepsKaBi /i€ 10 JiecsITKa eTHIYHUX 3JI0YMHHUX YTPYIOBaHb, SKi
yac BiJ yacy 3/1iIICHIOIOTh TIePEPO3TO/IiJl BILJIUBY.

Ananiz ocmannix docaidxcens i nyoaixayiti. Baromuii BHECOK y PO3pOOKY
pPI3HUX ACTeKTiB MPOTHU/Il OPTaHi30BAHUM TPyIaM i 3JIOYMHHUM OpraHi3alisaM,
cOpMOBaHUM Ha €THIUHii OCHOBI B KpaiHax Asii, A¢puku ta ABcTpaii, 3poduin
BITUM3HSIHI Ta 3apyOisKHI TEOPETHKHU W MpakTUKHU, 30kpemMa: M. Ancesns (M. Ansel),
M. O. Bamrok (M. O. Badjuk), O. O. Baxypusceka (O. O. Bahurynska), I1. /I. Bisren-
ayk (P. D. Bilenchuk), B. 4. Bougapuyk (V. Ya. Bondarchuk), P. Baiit (R. White),
Jlx. Beer (J. West ). A. M. Bukiiok (A. M. Vikljuk), B. B. Bianyx (V. V. Vincuk),
M. 10. Bopowniu (M. Ju. Voronin), M. Bytmep (M. Buttler), A. T1. Texs (A. P. Gel),
C. Iyeppa (C. Guerra), O. ®. Jlomxkenkos (O. F. Dolzhenkov), K. B. Kysuemnos
(K. V. Kuznecov), JI. M. Kyauk (L. M. Kulyk), A. JlazapeBa (A. Lazareva),
P. JlJamnyubani (R. Lampugnani), C. Jlaypeiia (S. Laurejn), T. M. Mimeako
(T. M. Mishhenko), I. JI. Heszopos (I. L. Nevzorov), I. M. OxpimeHKO
(I. M. Ohrimenko), C. II. ITerpos (S. P. Petrov), C. Ileppon (S. Perrone), M. B. Ilizx-
6omstanmit (M. V. Pidboljachnij), O. M. TTozausikos (O. M. Pozdnjakov), C. B. Ilip-
geB (S. V. Pyrchev), A. O. Paciok (A. O. Rasjuk), P. K. Parasan (R. K. Raghavan),
I. C. Cemakos (G. S. Semakov), B. €. Cxymumr (V. Je. Skulysh), €. /I. Cxyaur
(Je. D. Skulysh), B. IO. Creabpmaxos (V. Yu. Stelmahov), M. M. IllakupbsiHoB
M. M. Shakirjanov. Bigmaioun HajeskHe MPOBEIEHUM HAYKOBMM HallPAIIOBAHHSIM,
BapTO 3a3HAYMTH, 1[0 3a3HaUeHa MpobieMaTuka MoTpedye TPYHTOBHUX (HOBITHIX)
HAYKOBHX JOPOOKIB, 110 0OYMOBJIIOE aKTyalbHICTh 0OPaHOI TEMU JOCJIiKEHHSL.
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3 orysy Ha BUKJIAJeHe Memoto cmammi € NPaBOBUil aHAJII3 H0CBiLY 3apy0ixk-
HUX JIeP>KaB M0/I0 TTPOTHU/IIT 3JI0UMHAM, 1110 BUUHSIOTHCSI OPTaHi30BAHUMU TPYTIAMHU i
3JI04MHHUMU OpraHizaligmu, cpopMOBAaHUMU HA €THIUHIN OCHOBI.

Buxniao ocnoenozo mamepiany. 1linkom cayuanm € TBepikentss O. M. [loa-
’KEHKOBa, 1110 IPYIM a3iaTchKOi OpraHi30BaHOI 3JI0YMHHOCTI Jefani Oijibine 6epyTh
y4acTh y 3JI0YMHHIN JiSIBHOCTI i MOXKYTh CTATH Y MailOyTHOMY BEJIMKOIO TIpo0.ie-
MOTO /IJIs OPTaHiB MPaBOMOPSAKY Ykpaiau [14].

3utounHHI yrpynoBaHHs 3 TypedyrHn akKTUBHO Ai0Th ¥ Beiit €Bporri, 0co0JMBO
B KpaiHax, Jie UPOKO TpejicTaB/eHa TypellbKa Jliacropa, Hanpukiaaa, y Himeuunsi,
Hinepnanmax i Benukiit bputanii. Boru 3aiiMaloThCs TOPriBJel0 HAPKOTUKAMU, OCO-
6JIMBO TEPOIHOM, a TAKOK IHIIMMU BUIaMU HEJIEraJbHOro Gi3HEeCY — CyTEeHEePCTBOM,
TOPTIBJICIO JIFO[bMH, BUMAaraHHAM i rpaJbHuUM OizHecoM [15].

3pocTae 3HadeHHs TypeyumHu SK 3'€IHYIOYOTO TMYHKTY JJIS MITPaHTIB, SKUX
MOTIM YacTO eKCILTYaTyIOTh TyPellbKi OpraHi3oBaHi 3JI04MHHI yrpyiyBanHsa. OcTaHHi
BUPI3HSIOTHCS HAJI3BUYAWHUM JIOCBIJIOM Y chepi CKIIaIaHH MapIIPYTiB JJIS TTOCTaBKU
HE3aKOHHUX TOBapiB i BUKOPUCTOBYIOTh OLJBIIICTh CBOIX PECYpCiB Ta KOHTAKTiB B
Kkpainax €sporneiicbkoro Corwasy 3amist 36iiblieHHsT TPUOYTKIB, OTPUMaHUX Bijl
TaKOTO JIOXiJTHOTO 3JI0YMHHOTO PUHKY [16].

OpranizoBaHa 37109nHHICTD B [3pairi (YacTo BKUBAETHCS TEPMiH «i3paijbchKa
Madisi») He HOCUTH Mahio3HO-iEpapXiYHOTO XapakTepy i CKIamaeThes 3 Gesmivi
OPraHi30BaHUX 3JIOYMHHUX YIPyINOBaHb, AKi MepPiOJMYHO CTBOPIOIOTH AJbIHCHU
Mix coboro abo BeayTh KpUMiHaAbHI BiliHM 3a cepu BIiuBy. KpiM yrpynosanb,
SKI CKJIa[al0oThCs IIEPEBAaKHO 3 MICI€BMX €BpPeiB, HasBHI yrpyrnoBaHHs apabiB Ta
iHmux erHivaux MeHmuH. OCHOBHUMHU cdepaMu iHTepeciB yrpymnoBaHb € 006ir
HapKOTUKIB (30kpema, ekcropt ekctadi B CIITA ta 3axigny €Bpory), KOHTPOJIb
HiANIBHAX ITPOBUX CAJIOHIB, OOP/ENTIB, BYJUYHUX CYTEHEPIB i MyHKTIB 0OMiHy
BaJIOTH, PEKET BJACHUKIB PeCTOpPaHiB, HIYHUX KJIYOiB i TPAHCIIOPTHUX KOMITAHii
[17].

3 ciung 2006 p. ypsagom Ispainio posnoyaro mUpoOKOMacIITaOHy KaMIIaHiio
y 6opoth0i 3 opranizosanoio 3nounnuicTio. Cranom Ha 2009 p. mominisa Izpainio
BUOKPEMJTIOBAJIA IICTh HAROITBINX 3JIOYMHHUX YIPYTIOBaHb, SIKi /IS 10 BCiil Kpa-
ini, Ta 11 yrpynoBanb MeHIIOro Maciitaby, 1o isiii B OKPEMUX MICTaX YU MiChKHMX
paitonax. /[0 yncsia HaitbiIbII BIVIMBOBUX 3JIOYMHHUX CIMEil BXOIAMJIN YIPYITOBAHHS
Posenmireiina (Temnb-ABiB), Abapmkin (Tens-ABiB i Jlox), A6yroymst (Heranist),
Mymbuaepa (Teap-AsiB), IIupasi (Heranis) i Jompani (Amkenon) [17]. Hampu-
K1, AGapsKisib Aisid B albsgHCl 3 YIPYLHOBAaHHAM OpaTiB AJIbIIEPOHIB, IIPOTH SKUX
Bucrynaiu AGytoOysb, Mymbuep i Pozenmreiin [17].

TropemHni yrpynoBansst [3paimto (hopMytoTbes 3a €THIUHOIO, PEITIHHO Ta 3eM-
JISIIBKOIO 03HakaMu. HallGiIbIMMK yrpyIoBaHHSIMU € TPOMaJIN i3paiibCbKUX apabiB
(cyniTn, 30kpemMa GeyiHu i XPUCTUSIHNI ), HAJIECTUHILB, APY3iB, PeJiriiHUX €BpeiB i
CBITCHKUX €BpeiB (OCTaHHI [MiAThCS Ha cedap/aiB, GyXapcbKUX €BPeEiB, IPY3MHCHKUX
€BpEIB, TIPCBKUX €BPEIB I POCIHCHKUX €BPEiB), a TaKOK HeJETATbHUX MITPAHTIB 3
kpain IliBgenno-Cxignoi ta IliBpennoi Asii, Cxignoi €spomn, IliBHiuHOi Adpuku
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i bmmsbkoro Cxomy. Kondiktit BOporyiounx yrpynoBanb 3a KOHTPOJb HaJl TIOpeM-
HUMK GJIOKaMU [EePIOMYHO [ePeXOATh Y 30poiiHi sitkHenHs [17].

OprasnizoBaHa 3JI0YMHHICTD B [Hii sIBJIsSIE COOOIO eleMEeHTH OPTaHi30BaHOI 3710~
YUHHOCTI, 110 /i€ Ha TepuTopii IH/il, ab0 3/I04MHHI TPyNH, SIKi MAOTh iHIIHCHKE
TTOXO/KEHH 1 3aliMafOThCs KPUMIHAJIBHOIO [ISIJIbHICTIO B iHINX JlepskaBax [18; 19].

IMakucTaHCchKi 3J0YMHHI yTPYNOBaHHS IOMIMPeHi B 6araThoX KpaiHaxX, BOHU
MalOTh MOMITHUHY miaATpuMKY. Lli yrpynosanns B ocHoBHOMY c(hOPMOBaHi 32 €THiY-
HOIO O3HAKOIO i YWHATH BIJIMB HA ypsn. [lakucranchki yrpymoBaHHS 3aiiMalOThCS
HE3aKOHHUM 06IirOM HapKOTHKIB, 3aXOIIEHHSIM 3eMeJTb, He3aKOHHUM 00iroM 36poi,
TOPTIBJIEIO JIIObMHE, TpabekaMu, BOMBCTBAMU (30KpeMa, 3aMOBHUMI ), IIAXPANCTBOM,
BI/IMMBaHHAM Tpollel, BUMaraHHsM, He3aKOHHUMU a3apTHUMU irpaMu i cyTeHep-
crBoM. O/inH 3 HalOIIBIT PO3NIYKYBAHUX 3JIOYUHILB Y CBITI — BaTa)kKOK MOTYTHBOTO
irgiticekoro yrpynoBanHg Kommanis «/[» (amitogoro takox y Ilakucrani) [layn
I6parim, 3a Bepcieto xypHany Forbes, xoBaerbes B micti Kapaui. Trmumm BigoMum
MMaKUCTAaHChKUM 3y0unHIleM € Pexman [lexana [20].

[TakucTaH TakoX BiZIOMUI SIK Micile Oa3yBaHHsI BEJTMKUX HapKOKapTeJiB, sIKi
eKCIIOPTYIOTh TepoiH, Bupobennii B Adranicrani. Cycianiit AdraHicral € HailOiIb-
MM BUPOOHMKOM TePOiHy B CBITi, ajle yepe3 BiACYTHICTh BUXO/IY A0 MOPS 3HauHa
YaCTHHA TepOiHy eKCHOPTYEThCs yepe3 IlakucTan y pi3Hi perioHu mjiaHeTH, Taki sk
bauspkmit Cxin, €spomna ta ABctpadmis [20].

[Takucranchka Madist CKIATAETHCS 3 KAIMIPChKUX OaH (BOHM IIIOTh TAKOXK Y
Besnukiit Bpuranii), mymTyHCbKUX YIPYHOBaHb, SKi CHIBIPAIIOIOT 3 TYTIITYHCHKUMU
yrpynoBanusmu B Adranicrani, 6an Cinaxi, mo gisim 8 Kapauai, it 6anz ITanmxao0i,
IO JI0Th HA BCili TepuTopii Kpainu i Takoxk y Benukiit bputanii) [20].

Y Minictepcrsi rpomajichkoi 6esnexun Kuraiicbkoi Hapoanoi Pecrry6uiku e 10
POKiB TOMY OyJI0 CTBOPEHO CIEIiali30BaHIii MiAPO3/IiI 0 GOPOTHOI 3 OPraHi30BaHO
3JIOUMHHICTIO — BifIia 60poThOM 3 OpraHizoBaHO0 3JI0YMHHICTIO. BiH mignopsako-
BYETHCsST 6I0PO KapHOro po3myky MiHicrepcTBa rpoMazicbkol 6esnexu. ITigposmimm
BI/UIIJTY IUCJIOKYIOTBCSI Ha BCilt TepuTopii kpainu. 3 motoro 2006 p. IlenTpanbumii
Kowmiter Komynictuunoi maprii Kurtato (nami — IIK KIIK) mpoBoanTts criertiasmizo-
BaHy KaMIaHiio <o 6GopoThOi 3 OPraHi30BaHOIO 3JIOYMHHICTIO 1 GaHAUTHIMOM>. J[JIst
opradizailii Takol KOOpJMHAIIII AisSJIBHOCTI PI3HUX /IeP:KaBHUX OPTaHiB y JIOTOMY
2006 p. ITK KIIK ctBopus Ipyiy KoopauHaiiii 60poTbOu 3 OpraHisoBaHOO 3JI0YNH-
HicTIO i GaHAMTU3MOM I10 BCiii KpaiHi, sika mignopsiakoBana [1o/iTHKO-TPaBOBOMY
komitery IIK KIIK. Ytim, 1151 rpyna He € mocTifiHo gitounm opraHoMm. B opranax
MPOKYPATyPU TAKOK HEMAE CIENialbHOTO MiAPO3iay 10 60pOoThOI 3 OPraHi30BaHOO
smounnHicTIO. Kpim Toro, cyzosa cuctema KHP it moci He 3ab6e3neunia cremiaisa-
IO CY//IIB 3 PO3IVISY KPUMIHATBHUX CIIPAB TIPO 3JI0YMHY, BYNHEHI OPTaHi30BaHUMU
3JI0UMHHUMU TpynaMmu. Bapto 3aznaunTu, mo i YkpaiHa BxKe BXOIUTH /10 chepu
BIUIMBY KUTAMCHKUX 3JI0YMHHUX YIPYHNOBaHb, OCKIJIBKYA Ha TepeHax HalIol Jiep:KaBu
MPOKMBAE 3HAYHA KUJIBKICTh TpoMazistH Kuraro, a 3riiHo 3 gaHumMu 6araTbox 3apy-
GIKHUX €KCIepPTiB, KUTAHChKI Aiacopy 3a KOPAOHOM HepeOyBaioTh i/l HerJTaCHUM
KOHTpoJieM Madio3HuX cTPyKTyp. 3okpeMa, B M. Kuesi y 2005 p. migposaisiom 3
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60poThOH 3 OpraHizoBaHoI0 3mounHHICTIO Yipasiaints CBY B micti Kuesi npose-
JIEHO CIIEIOIIepalliio, y pe3yabrarti kol Oyjio 3BilIbHEHO 3 «Ma(io3HOro IOJOHY»
90 kuTaiicbkux HeseramiB-3apy4yHukiB [21, c. 170; 22].

Tpiana — dopma TaeMHUX 3J0YMHHUX opranizaiiii B Kutai i B kurtalichbkiii
miacnopi. Tpiagam 3aBskan Gy BIaCTHBI 3arajbHi MepeKoHaHHs (Bipa B MiCTHYHE
3HaueHHs nudpu 3, 3BiJKK 1 Tina ix Ha3Ba). Hapasi Tpiaau BijoMi B OCHOBHOMY $IK
3JI0UMHHI opranizaiiii, momupeni Ha TaiiBani, B CIIIA Ta iHmmx meHTpax KUTaicbKoi
iMMirpartii, 110 crnemnianai3yoTbCcss Ha TOPTiBJI HAPKOTUKAMU Ta iHNINA 3JI0YMHHIN
nignbHOCTI [23].

Kuraii Bce 1ie BBaKa€ThCSI OCHOBHOIO KPAiHOIO-TIOCTAYAIBHUKOM T IPOOIEHIX
MPOJYKTiB, pu3HaveHux it €EC. Kutaiicbki opranizoBaHi 3JI0YMHHI TPYyIIU 9aCTKOBO
JIIOTh Yy BUPOOHUIITBI, IIepeBe3eHHI Ta PO3MOBCIOIKEHHI KOHTPa(aKTHUX UTAPOK,
OJISATY, B3YTTS, irpamiok i (papmarieBTudHoi mpoaykitii. Iligpo6ku 3 Asii yacto nepe-
BO3SIThCA Uepe3 30HU BibHOI TOpriBii B OA€ Ha mursixy no €C. lle ciipuse mpuxo-
BYBaHHIO MMOXO/IKEHHST Ta 03HAK HEOPEHIOBUX TOBAPIB 3 BiIIIOBIIHUMHI JIOTOTUTIAMH.
Cgoeto ueproro OA€ € 0lHUM 3 HANTONOBHININX JizKepes KOHTPA(haKTHUX TTPOAYKTIB,
BUJIy4eHHX Ha KoproHax €C, i TpaH3UTHUM IYHKTOM /g daibcudikoBaHUX Ipe-
raparis, ajpke KpaiHa TaKOK BUCTYTIA€ MYHKTOM TlepeBaHTaKeHHs ToBapiB 3 [Hmii Ta
inmux yactun Asii [16].

B’etnamcpka madist — 3aragbHa Has3Ba JJs OPraHi3oBaHOI 37I0YMHHOCTI y B’eT-
HaMi Ta €THIYHUX 3JIOYMHHUX YTPYIMOBaHb, IO CKJIAJAIOTHCI 3 B'€THaMINIB. Benuki
B'€THAMCBHKI YIPYIOBaHHSI MAIOTh i€PAPXiuHy CTPYKTYPY 3a MPUHIIUIIOM, OJIU3BbKUM
JI0 KuTalichbkux Tpiag. B'eTHaMchky Madilo iHOJI Ha3UBAOTh «3Mi€l0» depe3 il
TPaHCHAIIOHATbHY [iSIJIBHICTh — CITOYATKY 3’SIBJSIETHCS «TOJOBa» — JIIOAWHA, IO
BCTAHOBJIIOE KOHTAKTH 3 BJIAJHUMM HAIlIOHAJIBHUMHU CTPYKTYPaMH, MOTIM TTATSTY-
€THCS «TI1JI0» — OCHOBHI CUJTM OPraHi30BAaHOIO 3JI04MHHOTO yTPYITyBaHHs. BeepeanHi
YIPYIOBAaHHSI BCTAHOBJIEHO JKOPCTKY i€papXifo, 3a/i3Hy AUCIUIIIHY 1 TOTaJbHUN
KOHTPOJIb 32 KOKHUM YUYACHUKOM CIJIBHOTH [24]. Y HeBeJUKUX e B’€THAMChKUX
GaHzaX 3a3BMYAil HEMa€ iepapXiuHOi CTPYKTYPH, JIIEPOM CTA€ HalOLIbII JOCBiUYeHa
soamHa. JlizepcTBo B GaH/Ii 3MIHIOETBCS 3aJI€KHO BiJ TOTO, ¥ KOTO OiJibliie T0CBiny B
Till un i cupasi. Ile yekmagHuioe 60poTh0y MPaBOOXOPOHHUX OPTaHiB 3 B'€THAM-
CbKOI0 Madi€ro, OCKITbKY JIijiepa BaKKO BCTAHOBUTH, i TICSA 3aTPUMAHHS BaTaKKa
YTPYIOBaHHS 3a3BUYail He PO3MAAaeThest [25].

[Ticnsa apyroi xBumi emirpaiii 3 B’eTHaMy #Oro TpejcCTAaBHUKU TIOYAJIN CTBO-
poBatu «Opoasaui GaHaN», K 3aJAKyBaHHSAM 1 CHJIOI0 3aiiMaJUCs BUMaraHHSAM Y
CBOIX CIiBBITYM3HUKIB. [lepel:kaKaoun 3 MicIld Ha Miclle, BOHU BUKOPUCTOBYBAJIN
HACUJIBHUIIBKI METOIH, 3aJTUIITATNCH OE3KOHTPOJIBHUMH, 1€ TIPU3BOIIIIO /10 TOTO, M0
e GaHIN JisIT BCyTleped IJTaHy B CBOIX iIHTEpecax.

Anonchka opranizoBaHa 3JIOYUMHHICTh. AMMOHCHKUI CHHAMKAT OpTaHi30BaHOI
3JIOUMHHOCTI, BijoMuil ik bopbokynan, aje KU 4YacTillle HA3UBAIOTh «AKyaA3a»,
ckaasaetbes 3 2500 rpym i3 3arasbHOW0O KibKicTio wieniB npubiusno 110 Twuc.
[14]. ¥ Axynsy BXoasTh KiJbKa BEJTUKUX OPTaHisalliil, cepel SKUX Jiaupye SAmary-
4i-TyMH, 110 HaTivye moHaz 26 tuc. wieHiB y ckaami 944 menmnmx O6ana. s Axynzu
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XapakTepHa HIMpoKoMaciTabHa MixkycoOHa 60poThOa Mixk Ii PI3HMMU yrpyIOBaH-
HSIMU, OJTHAK IIe He 3aBaska€ iil JoJIydaTrcs 10 chepr 3aKOHHOTO Oi3Hecy i 3aiiMaTHCs
KOPYIIIIEIO B MeXKaxX MOJITHYHOI cuctemu [26; 27].

Anonceka madiga — Axynsa — 3aBxkAM Majia TiCHI MOJITUYHI 3B SI3KU, TOX
yTBOpeHa B JoBoeHHOMY MicTi Kobe SmaryTi-rymi He cTasa BUHITKOM. 3POCTaHHS
BIJTMBY yrpynoBaHHs 1movaBcsd B 1934 p., Koy 11 y9aCHUKH JOTTOMOTJIA TIPUAYITUTH
cTpailk mopToBUX poGiTHUKIB. JIJis1 GOPOTHOU 3 He3a[0BOJIEHUME OYJIi BUKOPUCTAHI
HaWpauKaJbHIII METOH, TTPOTE B Pe3yJbTaTi KPUBABY PO3MPaBy MPEACTABUIN SK
3BUYANHY BYJIMUHY OifiKy. 3apyduBIIUCH MiITPUMKOIO BJaau, SIMaryTi-rymi po3rop-
HyJIa IMUPOKY JisSIbHICTh 1O Beill Amnonii, a Takoxk B inmux kpaiHax Asii i CIIIA.
Kpim 3104MHHMX [Ail, B YKMCJI SIKMX BUMaraHHsi, TOPTiBJIst 30POEI0 1 MaHiMyTIOBAHHS
PMHKOM I[iHHMX IIallepiB, OpraHiszailis Beje BaacHuii OisHec B cepi HEPYyXOMOCTi Ta
OyaiBHMIITBA. 3arajbHa BUPYYKa JO3BOJIMIA IIill HaiiBigomintiit Madii cBiTy morpa-
IIUTU B CIIMCOK HalbaraTIInX y CBiTI KPUMiHAJIBHUX CITIJIBHOT, i 3 POKY B PIK ii cTa-
HOBWIIIE TiJTbKU 3MIITHIOETHCS [28].

Anonceke Hamionanpre nomiteiicbke areatctBo (HITA) 3actocoBye 0 Takmux
rpyn TepMin bopboky/aH, 1110 03HaUYa€e «HECAMOBUTI», 3HAYHOIO MipPOIO TOMY, 1110 BOHU
3aliMaIOThCsI HAPKOTUKAMMK i BEAyTh BillHM MiX OaHZaMu. Y MHHYJIOMY SITIOHCHKE
CYCIIJIBCTBO cripuitmMajio AKy/3y, HaBiTh OTpH TOH (hakT, mo AKya3a 3aiimanach
NPOCTUTYIIE i asapTHUMM irpamu, 60 BoHa MaJa peryraitito Po6in Tyza. Ase terep
1151 PEIyTallist 3MiHIUJIacsi, TOMY 110 Yepe3 MorpadyBaHHS i 3AUPHUIITBO 3 MATPUEMCTR
o0’extoM SKy/I3u cTaau 3BUYAHI rpOMaAsHA. 3araJbHUN BUTJIS SIKyA31 Tex 3Mi-
uuscs. licasa /[pyroi cBiTOBOI BiifHM BOHU JIEIIO 3alIO3UYWJIN BiJl aMEPUKAHCHKUX
TaHTCTePiB, HAITPUKJIAJl, HOCUTHA YOPHI KOCTIOMU, YOPHI KpaBaTKW Ta OKYJSAPU Bij
connst. ChOTOHI, 3aBASKU CBOEMY BiJIKDUTO BU3HAHOMY iCHYBAHHIO i CTaTyCy y
SITTOHCBKOMY CYCITLIBCTBI, SIKy/3a CK/Iafia€ OKpeMuil Kiiac 3i CBOIM HGaraTcTBOM, djie-
HaM¥, KyJbTYPHUMU 1 TIOMITUYHUME 3B’s13KkaMu. KpiMm Toro, uieHu Axyn3a Bizomi
CBOIM BiJIKDUTHM BUXBAJISTHHSIM HAJIEXKHOCTI /IO OpPraHi3allii, a KO’KHa TPyIia Ma€ CBii,
BiZIMIHHUI BiJ IHIIWX, 3HAYOK Ha JIal[KaHi Mijykaka, IKUM BIAKPUTO 1€MOHCTPYETHCI
y Miciax 360piB i Oyanukax SIkynsa. Yinenu SIkyasa maiiske MOCTIHHO MiAa0ThCsT
TATYIOBAHHIO: 3Mil, IPAKOHM, XBUJi 1 Mi(iuHi (HIirypu cMMBOI3YIOTD iXHIO TPAJIAaBHIO
abo MIOHO MPUITHATY opraHizailifo. [[uM BOHU NeMOHCTPYIOTH CBOIO MOCTIHHY
Biszanicth [14]. Xoua gmoHcbka «AKyA3a» 1 He Mae Ha MeTi BKIOUUTUCS B cepy
TPaHCHAI[IOHATBHOI AiIJIbHOCTI, OIHAK BOHA 3/I1HCHIOE JOCUTH MIUPOKY 3J0YUHHY
JISUTBHICTD 32 MeKaMU HaI[lOHAJIBHUX KOPIOHIB, 30KpeMa 3aiiMacThCsl KOHTPabaH010
Ha TaBaiicbkux ocrposax i B Kamidopiii, a Takosk KoHTpabaHIHUM BUBE3EHHIM 30pOi
3i Criosyuenux Illtatis Amepuknu no SAnowuii [26, c. 35]. Crenudivni ocobamBocTi
BUPI3HSAIOTH JISIBHICTD IIBOTO TUITY 3JIOYUHHUX CTPYKTYP 1 3 TOUYKU 30Py METOJIB
3JI0YMHHOI AistnbHOCTI. [l «AKyn3n» xapakTepHi aHAJITUYHI, 2 He CUJIOBI METOIN
poboTu. Bumaranust mos’sizate He 3 OTPO30i0 rPyOOro HACKIILCTBA, @ 3 BUKOPUCTaH-
HSIM PeTesIbHO 3i6paHOro KOMIIPOMETYBAJIbHOIO Marepiany. Bapro sasHauury, 1o Taki
METO/IA CTAIOTh Aeai XapaKTePHIITUMH i [ BEJUKUX 3JI0YMHHUX CITIBTOBAPUCTB
y kpainax CH/I (Pocis, Y3bekucran, Kazaxcrau Tomo) [27].
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slmonchKa K moJtitist pu 60poTHOI 3 OPraHi30BaHOW 3JOYUHHICTIO BUPOOJISIE
GaraTopiunuii 36ip BizoMocTeil Mpo icTOPil0 CTBOpEHHs opraHizaiii, IXHi 3B’I3KH
i CTPYKTYPY, YMCENBHICTD, /IXKepesa T0XOMiB i (hiHaHCYBaHHS, BUKOPUCTOBYBAHUX
MeTozax Toio [29, ¢. 257].

BamOykoBuil coi03 — HaiibibIIe 31 3JIOYMHHUX YIPYIIOBaHb, 1110 i€ Ha TaiiBaHi
(6:m3bk0 10 tuc. wienis) [30]. Ilst opramisarist gie He TiibKH 10 Beiil A3ii Ta KpaiHax
Tuxoro okeany, a it B €spori, [liBuiuniii i [liBgenniit Ameputti. OCHOBHI HaNpsSIMU
MiSTBHOCTI yrpyHOBaHHS — TpajdbHUll Oi3Hec, HAPKOTOPTIBJIsL, TOPTIBJIsS 30POEIO0,
KPaJi’KKH, BiIMUBAaHHSI TPOIIEii, CyTEHEPCTBO, 3aMOBHI BOMBCTBA, BUMAraHHsI, BUKPa-
JIEHHS JII0/Iel, aHTaK, BUOMBAHHA OOPTIB, IaXpaiicTBo.

Adpuka npusabiioe 6araTbOX y4eHHX, AOCJIIHUKIB, iCTOPUKIB, eTHOTpadiB
KOJIOPDUTOM PI3HUX €THIYHUX TI'PYI, YHIKaJbHOIO KYJBTYPHOIO CHAJIIAHOI0, B Kl
JIMBHUM CIIOCOOOM TTOEHYIOTHCS POOIIJIEMiHHI 3BUYal KOPIHHOTO HACEJIEHHS T Tpa-
JUTTii, 3yMOBJIEHI HETPOCTUMU ICTOPUIHUMU TOMIIMU eTIOXH KosoHi3arlii. OnHaK €
IIe O/{HA 3araJIKOBa TPaHb IIbOTO KOHTHHEHTY — KpUMiHaibHa cyOKyabrypa IliBnen-
HOi AdpuKH, sIKa TIOEAHYE B c001 MithiuHy CHITy Ta HAi?KOPCTOKIITy e(heKTHBHICTD.
Po3skputi Ta€MHUIIO heHOMEHY MiBAeHHOA(PPUKAHCHKOI KPUMiHAIBHOI CyOKYJIBTYPU
Hamarajocsi 6arato HocaigHuKiB. [[boMy 00’€KTY BUBUYECHHS TPUCBSYEHO YMMAJIO
pOOIT, IO aKIIEHTYIOTh yBary Ha OKPEMHUX acleKTaX sSBHUIa: Mi(hOJIOTIUHIX, peTiriii-
HUX, COIIATbHUX, TICUXOJIOTIYHUX, eKOHOMIYHUX. [IpoTe 10 HemaBHBOTO Yacy Opaky-
BAJI0 KOMILJIEKCHOTO JIOCTI/DKEHHsI Tiel KpuMiHaibHOl cyOKyabrypu. Ile cBoepinne
3aBJIaHHS, sSKe 11le BapTo BUKoHatH [31].

I[TpakTrka mokasasa, 1o BOHU JIysKe 100pe TIPUCTOCOBYIOTHCS /10 HOBUX YMOB, 110
BUSIBJISIETHCS B pO3pO0JIEHH] a/IbTePHATUBHUX MaPIIPYTIB JJisk 0O00POTY HAPKOTHUKIB,
crocobax MPUXOBYBaHHS HAPKOTHKIB, BHOOPI Kyp'€piB i BiAMOBIAHOTO TOBapy st
30yTy. 3 MPOCTUX TIEPEBI3ZHUKIB, IO TPAIIOBAIN Ha iHIIT TPAaHCHAI[IOHAJIBHI 3I0YMHHI
opranizaitii, HirepificbKi HApKOTOPTOBIIi ITEPETBOPHIIMCS Ha BEJIUKUX iJIKIB, SIKi TiI0Th
camocTiliHO. | Xo4a BiZICyTHI CBilU€HHS TIPO ICHYBAaHHS HIrepiliCbKOTO KapTeto, BCE K
OyJI0 BUSIBJIEHO 1IeBHY aMOP(MHY MEPeKy BEJMKUX JIiJIKiB HapKoOi3Hecy, TOMy HeMae
KOTHUX CYMHIBIB Yy TOMY, 1110 HaBiTb [iSJIbHICTh Kyp €PiB PETEIHHO TJIAHYETHCA.
[TpencraBHUKYM HiTEPiCHKIX 3I04MHHNX opranizaiiii B 90-x pokax XX cT. 3'aBumnmcs
B Pocii i Kazaxcrani, e Hamarajvcst HaJaroauTu Mepexy 30yTy HapKOTHKIB [27].

Hirepificbki rpymm Haifyacriiie mpeCcTaB/siOTh COO0I0 4apyHKo8y CTPYKTYPY.
3anopyKoIo iX YCIIITHOCTI € MOKJIUBICTD JIIITH HE3AJEKHO M1/l YaC BUKOPUCTAHHS
MIMPOKOI Mepeski MepCOHATbHUX KOHTAKTIB. JKiHKM BiflirpailoTh BU3HAYATIbHY POJIb,
NPUCKITIJIMBO BiJICTEKYIOUM IPOIEC TOPriBJi — MOYMHAIOYM Bijl MOIIYKY KePTBU
i 3akinuytoun ii excruryaramnieio. Hirepiiichki kepTBu 4acTo He CpuiiMaioTh cebe
TaKUMH, a CKOPIIll BBAXKAIOTh cebe iMMirpaHTaMu, sIKi MOBUHHI CILTATUTH CBill 6Opr
3a 1epeBe3eHHs. Y IaHOMY CEeHCI KePTBU YacTO 11ePeTBOPIOIOTHCS HA YJIeHIB 3JI0YMH-
HOI TPYIIH, SIKa BUKOPUCTOBYE 1XHIO TIPAIlIO, 3PEIITOI0 BUCTYTIAI0YN HAIJISAa4yaMu 110
BiIHOIIEHHIO 10 iHIMX. 3 iHIIOTO GOKY, HOBOBBEIEHHS B cepi KyJbTYypPH 3MEHIITy-
I0Th HMOBIPHICTH TOTO, IO KEPTBH OYAYTh CIIBPOOITHUYATH 3 TIPABOOXOPOHHUMU
opranamu [16].
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Hirepiiicbki rpymu, gKi 3aliMaiOThCSI TOPTIBJIEIO JIOABMU 3 METOIO TIOJIAJIBIIIOI CEK-
CyaJbHOI eKCILTyaTaillii, BAKOPUCTOBYIOTD TiBAEHHUN Ta MiBACHHO-3aXiTHUN OCepeKn
SIK TUTATIAPM JIJIST TIO/TAJTBITIOTO TIEPEBE3EHHSI JKEPTB, 0COOJUBO B CKAaHIMHABCHKI Kpa-
inn. Y 6araThOX BHIAIKaX BOHU BUKOPUCTOBYIOTH JIO3BOJIM Ha TPOKUBAHHS B ITarii
a6o Icmanii — daspinusi abo oTpuMaHi MIIIXOM (GiKTUBHOTO MIIIO0Y JOKYMEHTH, IO
JI03BOJIIE M MOMOpoKyBaTu 1o Bciil [llenrencobkiilt 30Hi. MoskauBo, Harysa4yi Ha
punkax lcmanii Ta Itamii KOprCTYIOThCS 3aXUCTOM 3 OOKY HIrepiiichKUX OpraHi3oBa-
HUIX 3JIOUMHHUX TPYII, 00 PUBUKHYTH 3aiiTH HA HOBI PUHKM TIPU3HAYEHHS, OCOOIUBO
Ti, B IKUX ITPOCTUTYIiS TIOBHICTIO 30CePe/’KeHa B PyKaX OPraHi30BaHUX 3JI0YMHHUX
yrpymnoBassb [16].

Hirepiiicbka HapkoMadist CKJIaia€ThCsi B OCHOBHOMY i3 CTYIEHTIB a00 KOJIMIITHIX
CTYZIEHTIB MOCKOBCBKOTO yHiBepcuTery «/[py:x6u Hapozis». BoHa mepira Bupimmia
3alOBHUTHU TEPOIHOBY i KOKAiHOBY HimIy i moyasia G€3KOIMITOBHO PO3aBaT HAPKO-
THKU 110 BCill KpaiHi B MK0JIaX 1 By3ax. YKJIaBIIU HEBEJIUKI IPOII, Yepe3 MiCsAIb BOHU
OTPUMAJTH KOJIOCATBHUT PUHOK 30yTy. OHAK, HE3BAKAI0OUK HA KOPYMITOBAHICTh MUT-
HUKIiB, He3a0apOM JI0CTaBKa HAPKOTUKIB JIJIsl YOPHOLIKIPUX HIirepiifiiB crasa J0CUTh
po6JIEMATHYHOIO, OCKIIBKHU IX CTAJIH MEPEBIPSTH 0COOINBO PETENHHO. 3BAKAIOUN Ha
11e, HirepiichbKi OpraHi3oBaHi 3JIOYMHHI YTPYIIOBAHHS MMOYAJN 3aJy4aTH JI0 Tepese-
3€HHS HaPKOTUKIB POCIMCHKUX TPOMAAH. BiloMi BUTIAZIKW, KOJIU CTYAECHTU HITepPInTIi
3aBOIMIIN COO1 TIOAPYKOK — rpoMaastHOK Pocii Ta depes [Mestkuii yac MpOTIOHYBAJIH
iM ToixaTh Ha «ekckypcito» mo Hirepii. dkiio Ti noromxxysanucs, Hirepiiili Bxe B
Adputti pisHUMH, He 3aBXKIU TYMAHHUMH 1 3aKOHHUMU METOJaMU, BTATYBAJIH 1X Y
6i3Hec, 3MYIIYIOYM KOBTaTH Kalcy/au 3 HapkoTukamu [32]. XapakTepHO PHCOIO
JISJIBHOCTI HAaPKOCTPYKTYP Ha TEPUTOPIi HAIoi Jep:KaBu cTajo (DyHKITIOHYBaHHS
CTIKMX OpraHi30BaHWX 3JIOUMHHUX IPYIl HA €THIYHIN OCHOBI, IKi 00’€IHYIOTH BUXIJI-
1iB 3 apuraHChbKUX KpaiH. HalBIJIWBOBIMKUMYU cepesi HUX € Hirepilichki, KOTpi
MPUYETHI 10 MTUPOKOMACIITAOHMX OIepalliili 3 He3aKOHHOTO MiXKHApOIHOTO 00iry
HapKOTHKIB [33].

3JI0YMHHA AisTbHICTH HIrepiililiB He 0OMEXYETHCS HE3AKOHHUM 000POTOM Hap-
kotukiB. Hirepificbki opranisaiiii 3aiiMaioTbcst TaKOK ITMPOKOMACIITAOHNM IIax-
paiicTBOM 1 BMMaraHHsM, 30KpeMa MiZpoOKOI0 KPEeAUTHUX KAPTOK i MaXiHaIisMu,
MOB’SI3aHUMU 3 [SJIBHICTIO KOMEPITHUX OaHKIB i IporpaMaMu JOTIOMOTH TI0 JIiHii
ypsny. BoHu pocsiryin ycmixiB y BUTOTOBJIEHHI (DiKTHBHUX MOCBi4eHb 0CcO0H, 1110
JIAI0THh iM 3MOTY 3iHCHIOBATH TaKi orepariii, Ik BUKOPUCTaHHS MiAPOOJEHUX YeKiB
JUISL OJIepsKaHHsI HeIHKacOBaHUX CyM, CyOCHIi, IaxpaiicTBO 3 METOI0 OTPUMAHHS
COL[a/IbHUX IiJIbL, OJepyKaHHs OOMAHHUM IIJIIXOM CTPAaXOBUX BUILIAT 1 KOLITIB 3a
JIOTIOMOTOT0 €JIEKTPOHHOTO Tiepekasy. ByJin crpobu BUKOPUCTAHHS B OKPEMUX Kpai-
HaX CBITY TPaJMIIINHIX CITOCOOIB BUMHEHHSI IIAXPaiiCTBa, 30KpeMa BHACIIOK PO3CH-
JIAaHHS TaK 3BAaHUX HITePiChKUX JIUCTIB, IO MiCTSTh IIPOMO3UILii MOA0 3HiCHEHHS
BUTIZTHUX YTOJ[ 3 METOIO MOAAJIBIIOTO 3aBOJIOIHHA KotTamu [27].

Oxpim Tpaautiiitnux chep excriryararii (IPOCTUTYIIIS, sKeOPAIITBO Ta KPAIiKKH,
TEKCTUJIbHA TIPOMUCJIOBICTD i CITbChKE TOCTIONAPCTBO), B TaKi CEKTOPH, SIK OYIiBHUII-
TBO, TYPU3M, BUi3He 0OCTyTOBYBaHHSI, JOTJISIT 32 XBOPUMU Ta JOMAIITHE 0OCTyTOBY-
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BaHHS TAKOK 3a7y4alOThCs KePTBU TOPTiBJII JobMu. OKpiM TOTO, TPUBaJa MIKO/A,
SIKOI 3a3HAIOTh JKEPTBHU, 3AKPUTTS MAJIOIPUOYTKOBOTO Oi3HECYy B pe3yJibraTi BILIUBY
€KOHOMIUHOI KPHU3H, 3aJUIIaTh PUHOK BIIKPUTUM /Il TUX, XTO PO3IOPSI/IZKAETHCS
HeJIeraJIbHOIO abo JIeleBoro mpatieio. baiiayskicTs 10 faHoi mpobJeMu He JInIie pH-
CKOPIOE MOJIAJIBILY TOPTIBJIIO, ajie i pyiHye coliaabHy cTpyKTypy [16].

3a indopwmartiero €spornony, B 3axiaHilt €Bponi Ta CkaHIMHABII OCTAaHHIM YacOM
ICTOTHO 3pic BIJIUB HITEPiMICHbKUX Ta IHIUX 3aXiMHOAMPUKAHCHKUX 3JI0YMHHUX (HOP-
MmyBaHb [34; 35, c. 32].

BapTto 3a3naunTy, 1110 Opra”i3oBaHi 3JI0YMHHI YTPYIIOBAaHHS Pi3HOTO €THIYHOTO
MOXOJKeHHS (SIK, HAIPUKJIaJ, HITepiiill Ta PyMYyHH) TOMOBUJIMCH CTBOPUTH MiXKHA-
POJIHI 3JIOYMHHI MePeXi, SIKi 3aiiMalOThCsl IHTEPHET-MIAXPAiCTBOM i cCXeMaMU BiJIMH-
BaHHS KOIITIB i3 3aCTOCYBaHHSAM BHCOKOTEXHOJIOTTYHUX 3ac00iB, Takux gk «Dact
Oayke» (Fast Flux) (3aci6 st mpuxoByBaHHS KOMaHJ i KOHTPOJIO OOTHETIB —
KOMIT'IOTEDHUX MEPEK, SIKi CKJIAZAIOThCS 3 TIEBHOI KIJIBKOCTI XOCTIB 13 3aIyleHuMHI
60TaMU — aBTOHOMHHUM IIPOTPaMHUM 3a0e3IIe4eHHsIM), st TOro, 100 IPUXOBaTH
CBOIO MTisi/IbHICTD [16].

Cepen 3axigHoahpruKaHChKNX (TAHCHKUX, CEHETANbCHKUX 1 HITe€PiliChbKUX) TPYTI,
IO JII0Th 110 BCiit €Bporri, 30kpeMa B Itanii, @pantiii ta [cmanii, BapTO BHOKpeMUTH
OCHOBHUX JUCTPHUO IOTOPIB — KOYiBHI crtiibHOTH [16].

[TiBrenHoaprKaHChKa KpUMiHATbHA CYOKYJIbTYpa BUKOPUCTOBYE CIIEIHAIbHY
MOBY, SIKa Ha3WBA€ETHCS «cabesay. BoHa € 0cOOIMBUM MOETHAHHSAM HU3KU €THITHUX
roBipok IliBgenHoi Adpukn. Takum 4rHOM, «cabesia» 3HAYHO YCKIIAJIHIOE MOSKJIU-
BICTb IIPEACTAaBHUKAM IIPABOOXOPOHHUX OPraHiB po3idpaTrcs B TOMY, 10 MiK C000I0
00TOBOPIOIOTD WieHr OaH. Y pe3yJbraTi I MOoBa € MI(POM, TAEMHMIII IKOTO BigoMi
TisbkK uieHaMm Oanj. By/b-sike cKasaHe CJI0BO Y¥M BHCJIB HEOOXiHO BMITH iHTep-
MPeTyBaTH, MPOHUKAIOYN B TaeEMHUN ceHc [31].

SIK i Oymb-stka KpUMiHAJIbHA CYOKYJIBTYpa, «IUbPOBi OaH/IM» € 3aKPUTUM CITiB-
TOBAapUCTBOM 3 TIEBHUM peiTiiHO-(dinocodebkum cBiTorsgaom. Kyasr Honronosu B
IIbOMY KOHTEKCTi 3aCJIyTOBYE Ha OKpeMy yBary (IIpo HbOTO HTHUMETbhCS 3ro/IoM ). Bax-
JIUBO PO3YMITH, IO «IU(PPOBi OaHIM», 3 TOTJSAY iCTOpPil, He BUHUKJIU OJHOYACHO.
3TiZTHO 3 JIOCJIIJKEHHSIMY TTiBIeHHOoadpuKkanchkoro ictopuka Yapsb3a Ban OJibceHa,
BOHU 3apoaunucs B Apyrin nmosoBuHi XIX cT. BedymoBHO, 11e siniie ofHa 3 BEPCit,
IpoTe camMe Ha TOW Tepiojl MPUIIJIae ToYaToOK BUA00YTKY aiMasiB Ha tepuropii ITAP,
1110, 6€3yMOBHO, MOTJIO OyTH OIHIEI0 3 MPUYMH CTBOPEHHSI TAKMX KPUMiHAIHHIX
cTpykryp. Ha AyMKy meskux HOCTiAHMKIB, mepiio 3'sBumacst OaHma 28-x, yepes
KiJIbKa JecaTuaiTh Oyau opranizoBani 27-mi. I1{o crocyerbest 26-Tux, — e eanHa
«adposa GaHga», ssKka BUHUKJIA Y B'si3HuIgx Keiinrayna, ToMy JiMIe BOHA MOXKe
IO TTpaBy BBaskaTUCs TiopeMHoIo [31].

€1vHe, M0 He 3MIHIJIOCS B HOBITHIN icTopil <1 poBux GaHa>, — 1ie iXHiil BHY-
TPilIHi# yeTpiil i auciuiuiina, Ha sKiil ToOymoBaHi Taki opraniszaiiii. Sk i paniiie,
HaaBTOPUTETHIINMUMHU € 27-Mi Ta «30Ji0Ta JiHis» 28-X. fK i paninre, 4jieHn ocTaH-
HBOI MPUXOJSATH Y OaH/Iy, MPOJUBINN KPOB Harssigavya B'si3uuii. [Ilo crocyernest
27-X, IXHIM 4JICHOM MO’KHA CTaTU JIMIIEe BOMBINU Harydgmada abo MOJineichbKoro.
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3€e6iIbIIoro UIst I[HOTO BUKOPUCTOBYIOTH X0/I0/IHY 30poio. Ile cBoepiaumii Tect st
HOBAYKiB y B'SI3HUIIL. YB SI3HEHOMY JAi0Th MOKJINBICTh BUSHAYUTHCS, JI0 SIKOI OaHIN
BiH xoue npuenHatucd. [Ipu mbomy 27-mi € Tpeteiicbkumu cymasimu [31].

Takosk He0OXiTHO BUOKPEMUTH ETHIYHUI XapaKTep COMaJiiChKUX MipaTiB i
niparctBo B I'BiHelichbKiil 3aToii. AMeprKkaHchbKa opratizaiiis “Oxeanu 6e3 miparcrsa”
(“Oceans Beyond Piracy”) — npoekt amepukarcbkoro ¢onay «One Earth Future»
y 2016 p. BusHaia I'BiHelicbKy 3aTOKYy HaitHeOE3IMEUHIIINM MiclleM Ha 3eMJIi st
MopeTiaBiiiB [36].

«OpranizoBana 3JI0YMHHICTH B ABCTpasii» — 36ipHa Ha3Ba Pi3HUX 3JTOUYNHHIX
ciMell Ta OpraHi3oBaHUX 3JIOYMHHUX CUHIMKATIB, SKi 3/1ICHIOIOTH CBOIO 3JI0YMHHY
HistIbHICTh B ABCTpautii. BifmosigHi eTHIUHI TpyIH 3aiiMalOThCsl HE3AaKOHHUM 00iroM
HApPKOTHUKIB, BUNHSIIOTH YOMBCTBA HA 3aMOBJICHHSI, BUMAraHHs Ta {HII 3JI0YMHU.

Ha nouatky 1980-x pokis y Cignei i MenbOypHi BUHUKIIM TIepIii eTHIYHI OaHIH,
JI0 1IOTO Yacy BCTUIJIM THAPOCTH IiTH MITpaHTiB, sIKi psATyBaaucs abo Bif BOEH i
reHoruay y B'ernami ta Ha Bamszbkomy Cxomi, abo Bift 3/uaHIB i Oe3mpaB’st B CBOIX
kpainax. HeBgoBosieHHs CBOIM CTaHOBMIIEM i HEBU3HAUEHICTIO COIIAJbHOTO CTATyCy
3MYIIYBAJIO TJITKIB i MOJIO/b 3 a3iaTChbKMX KpaiH 00’€HyBaTUCS Y BYJIMYHI OaHIH,
taki sik Black Dragons, Lebanese Tigers a6o Turkish Lions [37; 38]. Baxkaerncs,
IO ZI0 CKJaAy IUX OaHx BXOAATH mepeBakHo Buxiami 3 IliBmenno-Cximaoi Asii,
nepeaycim B'etHamIll [39]. 3romom zesiki 6GaHaM CTaM EPETBOPIOBATUCS B 3JIOUMHHI
YTPYIIOBaHHS, SKi B MONIyKaX HOBUX JKEPeJ TOXOMY TTOYaJId BTOPTATHUCS HA TE€PU-
TOpii, KOHTPOJIbOBAHI IHIUMU OGaHAaMK. 1K HACIILOK, 3BUYAITHI /I MOJIOMIKHUX
GaH GIIKM TIOCTYIIOBO MEPEPOCTAIM B CIPABKHICIHBbKI OaHAUTCHKI BiliHM, 10 CYIIPO-
BOKYBAJIMCS HallaZlaMy i3 3aCTOCYBaHHAM 30POi, XOJIO0AHOI i HaBiTh BOIHEIAIbHOI,
«kokreiiiB MosioroBay i Bubyxamu OyuHKIB KOHKYpeHTiB [39]. Hepiako keprBamu
BYJIMYHUX OAHJI CTaBAJIU BUITAJKOBI JIIOIH, sIKi HE MaJld HisIKOTO CTOCYHKY /0 HUX.
AKTHBHICTD i JKOPCTOKICTh BYJUYHUX OaH/ MPUBEPHYJIA [0 HUX yBary CHOYaTKYy
rpomazchkocTi Ta 3MI, a morim i Biaagu. Y 2010 p. mist 60poThOU 3 MOJIOMIKHUMM
Gangamu 6ys10 chOpMOBAHO ONEPATUBHY TPyIy MOl mrTaTy Bikropis Ha uoui
3 BUKOHYIOUMM 00OB’sI3KM AeTekTnBa iHcmekTopom /leiiBom me MDpanuecko, sika
nasuBanacst Task Force Echo (3 anrn. — «IlimpoBa rpyna Exo») [40]. 3a manummu
noJritii, wieHamu moaiOHUX GaHx Oysan B'eTHaMIl, KaMOOLKifi, Buxiami 3 Binsp-
koro Cxopy, coOMaJIiiiili, TYPKH, JATHHOAMEPUKAHIII, a Takok Oisii aBcTpasiiiimi [41].
“Evil Warriors” — opranizoBaHe 3JI04MHHE YIPYHOBaHHS, 10 Oa3yeThCsT B MicTi Yeii
(IliBniyHa TepuTOpis) i HABKOJIO HHOTO. BaH/a MOBHICTIO CKIAIAETHCS 3 aBCTPAJIili-
cbkux abopurenis. Y 2006 p. npusepHy.ia 0 cebe 3araabHOHAIIOHAJIBHY YBary Mic/st
3arekJIol BiitHu 3i cBoiMu cymepaukamu 3 6anz Judas Priests i Slayer Mob [42].

AnHani3youu aBcTpasiiCbKuid TOCBI TPOTH/IIT 37I04MHAM, 1110 BUNHSIOTHCS Opra-
HI30BAaHUMU TPYTaMU 1 3JI04MHHUMHU OpraHi3aiiigMu, chOpMOBAaHUMH HA ETHIYHOMY
TPYHTI, BAPTO BKa3aTW Ha MO3UTUBHI acTeKTH Takoi AissibHOCTI. OkpiM [lepskaBHOI
noJinii i Jlenapramenty ocTuilii, gxi odiniiiHo 30MpaoTh CTaTUCTHYHY iH(MOPMAILiIo
B (bopMaTi perioHaJBHOTO PO3MOMAITY 3JIOYMHHOCTI, BAOKPEMUMO ABCTpasilichKUi
IHCTUTYT KPUMIiHOJIOT], sSIKMiT 30Mpa€e HaliOHATbHY CTATHCTUKY 31 3JI0YMHHOCTI B
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KpaiHi. ABCTpasist BBAJKAETHCS OJHIEIO 3 Halibe3meuHimuX KpaiH, aje Ha BCiil Tepu-
TOPIi /i€ HU3KA eTHIYHUX OPraHi30BAHUX YTPYIIOBaHb, sIKi po3aiinin chepu OizHecy
ta Teputopito. CroronHi B ABCTpasii AiIOTh Taki OPraHi3oBaHi IPynu i 370YNHHIL
opranisariii, ki chopMOBaHi Ha €THIYHIN OCHOBI:

1. €BporeiicbKO-aBCTPaANChKI YIPYTOBaHHST: «3aciyskeHe CycriibcTBO» (Mesb-
OypH) — kasabpiiicbka 3ountHa rpyna («Hapanrera); Kaparonceka 6anmga (Mesib-
OypH) — itajiiichKo-aBCTpasilichka 3/I0uMHHA opraHisailis; MenbOypHchKa GaHia
(auri. The Melbourne Crew, TMC) — aBcrpasiiichKo-€BpoIeiichka opraHizoBaHa
smounnHa Tpyna; The Sunshine Boys — aBcrpasiiicbko-eBporieiichka opraHizoBaHa
3JIOUMHHA TPyTa; pocificbka Madist; cepbcbka Madist; 6amkaHcbka Madist.

2. bangu Cxignoi i IliBgerno-CxinHoi Asii: kutaiicbka Madis; B’ €THaMChKa
Madist; anoHcbka Madis.

3. Bausbkocxiani 6anau: DLASTHR (accipiiicbka 37ourHHa opraHisailis);
Sword Boys, 10 ckmazy sIKoi BXOASATh B OCHOBHOMY JIiBaHCBKI aBcTpatiiii; M’bros,
Spider Boys i Scorpion Boys, Telopea Street Boys (siBarcbke yrpymnosantst), Bronx
Boys i The True Kings.

4. Tuxookeatchbki Gauan (TUXoOKeaHCHKI 3JI0YMHHI TPYIIH, IO CKJIAZAIOTHCS 3
BuXiziiB 3 octposiB Tuxoro okeany): Bloods and Crips, The Bloods, Tongan Mafia,
Samoan Assassin Squad, Gee40, Crazy Little Coconuts, Full-Blooded Islanders, CB4,
Respect Samoan People, Lavs (kinoua).

5. Adpuranceki 6anmam: African Kings (comasmiiicbka BysmdHa Ganmga); Apex —
(6anza, crBopera moJoaumu Buxiaisimu 3 Ilisnennoro Cymany); Blood Drill Killers
(bGanma, cTBOpeHa 3 IiBIeHHOCYIaHIB); Menace to Society (6anma, cTBopeHa 3
iBZIECHHOCY/IAHILiB).

6. Banau Gaiikapis: Bandidos; Coffin Cheaters; “Comanchero”; Gypsy Jokers;
Hells Angels; Nomads; Notorious; Rebels.

Kpim mepepaxoBanux BuUllle, TAKOK /10 aBCTPATIHCHKOTO MOTOKJIYOY «I103a 3aKO0-
HoM» Hasexxarb Finks, Black Uhlans, The Odin’s Warriors, Brotherhood, Cruisers,
Renegades, Satans Soldiers, Tramps, Vikings, Immortals, Red Devils, Blonks, Rock
Machine, Satan’s Riders, Devil’s Henchmen i Outlaws [43].

7. JlatmHOAMEpPUKAHCHKI KapTesi: koaymOilicbknit Bororchkmii kaprenb (HuHI
HeicHyrounit), Mekcukancbkuii Kapreas Cinasoa.

8. Bysimuni it MoJto/TiskHi GaH/Im.

[Tosinia KBincaenma BBajkae, M0 3HAYHY YACTUHY MIAXPaNChKUX OIepariii 3
KPeUTHUMH KapTamMu B ABCTpaJiii TPOBOJISTH caMe PYMYHCBHKI 3J0umHIl [44], 1
MPUYMHOIO TOMY € TOH (DaKT, 10 3HAYHA iX YACTUHA MA€E TEXHIUHY OCBITY (3HAHHS
MaTeMaTHKN Ta iHQOPMATUKH), — 1€ TIPOTPAMICTH, CIIIBPOOITHUKY 00YNCTIOBATTBHUX
nentpis. [lo peui, 3a yaciB komynictuunoi PymyHnii daxisii 3 mporpamyBantst 6yin
mUpoKo 3aTpebyBani B KpaiHax-yuacHuisix Opranisaitii Bapmrascskoro /lorosopy
[45].

3i6pani craructuyHi gaHi ABCTPaIiiCbKUM IHCTUTYTOM KPUMIHOJIOTIT aHai3y-
I0TBCS 1 B TIOJAJIBIIOMY Ha OCHOBI IMX JaHUX PO3POOJISIOTHCS 3aXO/HU, HallPaBJIeHi
Ha 3anobiraHHs OPraHizoBaHiil 3JI0UMHHOCTI, 10 B CBOO 4epry e(eKTUBHO BILINBAE
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Ha 3HUKEHHS PiBHS 3JI0YMHHOCTI. TaKOK MO3UTUBHUM MOMEHTOM JIiSLIBHOCTI 1HCTH-
TYTY, OKPIM MPOBeIeHHS KPUMIHOJIOTIYHUX JOCTI/KEeHD | BUBYeHH: iH(opMallii mpo
pe3yJIbTaTh JOCJi/KeHb, € TTPOBEJCHHS Ta OpraHi3allis KoH(pepeHIliil i ceMiHapiB
3 TOAAJIBINOI0 anpodartiero mybJrikaiiii Ta MaTepiaiB, OTPUMAaHUX TIiJ[ 9aC TAKUX
3ax0/IiB, 10 e(HEeKTUBHO BILIMBAE Ha POOOTY HE TiJBKU IHCTUTYTY, a W BCIiX MPaBo-
OXOPOHHUX OpraHiB ABcTpasii.

JI. Kyauk ta M. Baxiok y cBoiii po6oTi mpoaHasisyBagu 3apyOisKHIIT TOCBi
MPOTU/Il TPaHCHAIIOHANbHIN OPTraHi30BaHIN 3JI0UMHHOCTI Ta BUCYHYJU HU3KY
TTOJIO’KEHb, 1110 MAIOTh ICTOTHE 3HAYEHHS /711 yZIOCKOHATEHHS HAIllOHAIBHOI 1TPaBo-
BOi CHCTEeMU TPOTU/III OPTaHI30BaHWUM, 30KpPeMa TPAHCHAIlIOHATbHUM, 3JIOYNHHUM
crpykTypam. Tak, y 60poThbi 3 OpraHizoBaHOM0 3JIOYMHHICTIO HAJIEKHO peasizoBaHi
KEPiBHI MPUHITATINA TOJI0 TTONEPE/PKeHHST OPTaHi30BaHOi 3JI0UMHHOCTI (CTaHapTH i
nopmu OOH), 1110 cTOCYIOTHCS: 3a/IydeHHsT 10 CIiBIpalii 3acobiB MacoBoi iH(hopMarii;
PO3pOOKHU Ta BIPOBAKEHHS JETANTLHUX MPABOBUX TIPOTPAM, IO CIIPUSIOTH BUSB-
JIEHHIO (DaKTiB BUNHEHHS 3JI0YMHIB; TPAKTUKKA KOH(ICKAIlii OX0/IiB, OTPUMaHMUX BiJl
3JIOUMHHOI JIiSITTBHOCTI; 30CEPEFKEHHST YBar Ha BUSIBJIEHHI KaHAJIB 00iry TPOITOBUX
KOIIITiB, yCTAaHOBJIEHHSI Ha[IiHUX Oap’€piB Mizk (DiIHAHCOBUMH PUHKAMHU Ta PUHKAMME
HE3aKOHHO MPUA0AHOTO KariTany; HaiJleHHs IPAaBOOXOPOHHUX OPraHiB HaJIeKHUMM
ITOBHOB/KEHHSMHU B 3aKOHO/IABUOMY TOPSIJIKY; CTBOPEHHS CIIeliali30BaHUX MiXKBi-
JOMYHUX YCTAHOB, sIKi OYZAyTbh KOHKPETHO 3aiMaTHCsI MUTAHHSIMHU OPraHi30BaHOI
3JI04MHHOCTI [46; 47].

Tosk IPUUAHATTS y HAMOIMIKYIA MepCHeKTUBI HOBOI KOHIIEIIIii MOA0 MPOTHii
3JI0YMHAM, 1110 BUUHSIOTHCS OPTaHi30BaHUMU I'PYIaMU i 3JIOUMHHUMU OPTaHi3allisiMHU,
chOpMOBaHMMU Ha €THIYHINl OCHOBI, Ma€ CTaTh Pe3yJIbraToOM BCeOIYHOro, IPYHTOBHOIO
aHaJi3y TIOTOYHOI CUTYallil B Jlep:KaBi 3 ypaxXyBaHHSIM HasIBHUX BUKJUKIB 1 3arpos,

Bucnoexu. Hacamkinerb 3ayBakuMo, 110 3/IIICHUTH MOBHE Ta BcebiuHe OCITi/-
JKeHHsT 3apyOiKHOTO JOCBIy MPOTHIIT 3JI0YMHAM, 110 BUNHSIIOTHCS] OPTaHi30BaHUMMU
rpylaMu i 3JIOYMHHUMU OPTaHi3aiisiMu, ki ¢hOpMOBaHi HA eTHIYHIN OCHOBI, TTIPaK-
TUYHO HEMOKJINBO, 00 JJIs 1[bOTO HEOOXIAHO MPUCBATUTH KOXKHIN eTHIuHIl 310-
YUHHIN TPy OKpeMe AucepTalliiiHe A0CTiKeHHs, Bi/IMOBI/IHO, i1 3iCHUTY aHami3
JIOCBiTy MTPaBOOXOPOHHWX OPTaHiB MO0 MPOTHU/IIi €THIYHIN 3JIOUMHHOCTI KOXKHOI 3
nep:kaB. Ajte onmuparucst Ha HalO1IbII e(eKTUBHUN JOCBI IHIIMX JEpKaB yce K
TaKW € HEOOXiTHUM.

Y KoxHIN nepskaBi Ai/BHICTH OPTAHI30BAaHUX TPYII 1 3JIOUMHHUX OpraHisallii,
gKi copMOBaHi Ha €THIYHIil OCHOBi, 06yMOBJIeHa OCOOJIMBOCTAMM TIOJITUYHOTO,
€KOHOMIYHOT0, HalliOHAJIbHOTO, PEJIriiTHOrO yCTPOIO cycIijibeTBa. BiZiloBiHO, KOKHA
JepskaBa TMOBUHHA BKUBATH TAaKUX 3aXOJiB, sIKi MOXKYTh BUSIBUTUCST HEOOXiTHUMH,
30KpeMa y BiMOBiIHUX BUTAKaX ¥ chepi BHYTPIITHBOTO 3aKOHOABCTBA, J1ist 3a0€e3-
MeYeHHsI TOTo, 100 TaKi OpraHi3oBaHi TPy 1 3JI0YMHHI OpraHisailii, Brpavyaiu CBiii
BIIUB 3 TIOAAJBIITAM MPUTATHEHHAM BUHHUX JI0 KPUMIHAJIBHOI BiZITOBIIAIbHOCTI.

OTike, 3BepHEHHS 10 3apyOisKHOTO JIOCBiy 1010 BUBYEHHS JOCBify 30MpaHHs
inopmartii, CTaTUCTUKH, TIOPIBHSHHS XapaKTePUCTUK OPTaHi30BaHUX €THIYHUX TPYII,
y3araJibHeHHs Pi3HUX CTPATeriii KOHTPOJIIO HaJl €THIYHOIO 3JI0YUHHICTIO (4K yCIili-
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HUX, TaK i Hee()eKTUBHUX ), YpaxyBaHH PEKOMEH/Ialliil MiXKHAPOJAHWX OpTaHi3allii,
a TaKOX CUCTeMH TPOMITaKTUYHOTO pearyBaHHS JI03BOJUTH YIOCKOHAIUTH [TisIiTh-
HICTb ITPABOOXOPOHHUX OPTaHiB YKpaiHu, BUPOOUTH BJIACHI METOIU BUPIIIIEHHS ITET
HeGe3IMeYHoI ColiaabHOI IPoOIeMu.
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Theoretical and applied problems of counteracting organized groups and criminal organizations
that are formed on an ethnic basis in Asia, Africa and Australia

Formation by the Ukrainian state of a multi-vector mechanism of counteraction to organized groups
and criminal organizations formed on an ethnic basis is impossible without understanding the essence of
this problem, relevant statutory concepts and classification and separation of features of organized ethnic
crime, which are important for law enforcement and the main effective factor in such activities is to
guarantee the security of citizens and the integrity of the state from criminal encroachments of organized
groups and criminal organizations that are formed on an ethnic basis. It is stated that today among
domestic scientists there are no comprehensive studies of organized groups and criminal organizations,
which are formed on an ethnic basis. At the same time, such comprehensive studies are absent in European
and American. researchers. Although the latter have positive isolated changes in this area. The main
attention and efforts of researchers are attracted to large-scale organized ethnic groups.
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Based on a comparative legal study of foreign experience in Asia, Africa and Australia in combating
crimes committed by organized groups and criminal organizations formed on an ethnic basis, the possibilities
of introducing positive foreign experience in the work of law enforcement agencies of Ukraine have been
identified. It is noted that the importance of our scientific intelligence, first of all, is that in practice,
law enforcement agencies engaged in combating organized groups and criminal organizations that are
Jformed on an ethnic basis, had the opportunity to have an idea of this negative phenomenon. The article
also emphasizes the peculiarities of collecting, analyzing, accumulating and storing information exchange
Jor its convenient and effective use by law enforcement agencies of different countries in detecting,
documenting and investigating crimes committed by organized groups and criminal organizations formed
on an ethnic basis.

Keywords: ethnic crime; organized groups that are formed on an ethnic basis; criminal
organizations that are formed on an ethnic basis; counteraction; foreign experience.
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STATUTE OF LIMITATIONS UNDER
THE PENAL LAW OF BULGARIA

Ukraine carries out intensive judicial cooperation in criminal matters with other European countries.
A typical impediment to granting Ukrainian requests for such cooperation (e.g. extradition from another
country, taking over Ukrainian criminal proceedings by the requested foreign country, recognition and
enforcement of Ukrainian criminal judgments abroad) is the expiry of the time limitation period [lapse
of time] not only under the Ukrainian law but also under the law of the foreign country that Ukraine
requests for cooperation.

The problem is that the criminal statute of limitations of most European countries is significantly
different from the Ukrainian one. In view thereof, Ukrainian criminal lawyers are interested in having
some general knowledge of the statute of limitations of other European countries, esp. such as Bulgaria.
On the one hand, this foreign country has always been a steady partner of Ukraine in international
judicial cooperation. On the other hand, the Bulgarian statute of limitations constitutes a good example
of the different type of legal framework for lapse of time that requesting Ukrainian authorities shall
necessarily consider.

All penal laws of the contemporary Bulgarian state contained some statute of limitations. These laws
are the 1896 Penal Law (repealed), the 1951 Penal Law upgraded to the 1956 Penal Code, after the full
codification of this branch of law in Bulgaria (also repealed), and the existing Penal Code of 1968.

The criminal statute of limitations outlines periods when competent state authorities have been
inactive. The expiry of these periods (the lapse of time under law) extinguishes the immediate legal
consequences of crimes or the punishments imposed by the court for them.

In Bulgaria, the statute of limitations consists of substantive penal law provisions. This is a
legislative recognition of its substantive nature. The concept that the criminal statute of limitation is a
procedural legal institution has been overcome in Bulgarian theory, law and judicial practice. The statute
of limitations produces procedural consequences also but they derive from its direct substantive law results
as secondary effects.

As in most other countries, the penal law of Bulgaria prescribes two types of limitation periods. The
first one runs after the commission of the offence. It is also called ,limitation of the offence’; its expiry
entails the extinction of the offender’s criminal liability preventing both the imposition of punishment on
him/her and his/her conviction status as well.
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The second type of limitation period occurs after the imposition of an executable punishment. It is
also called ,limitation of the punishment’; its expiry entails the extinction of the punishment imposed only.
It does not eliminate the fact that the of fender has been convicted.

Under the Bulgarian Penal Code, each of the two types of statute of limitations includes not only
general time limitations but also absolute ones as well. The former is applicable when the competent state
authorities have not undertaken required activities whereas the latter applies only if the competent state
authorities have failed to achieve a required result, namely: the imposition of punishment on the offender
or the execution of his/her punishment.

Keywords: Bulgarian; Penal Code; criminal liability; extinguishment; limitation period;
punishment.

Tipzinoe Aumon Tones, NOKTOP IOPUAMYHUX HAYK, TPOGECOP KPUMIHAIBHOTO MPaBa, KOJUIITHIH
BuKJIazayu [L1oBAIBCbKOrO yHiBepcuTeTy, 60IrapChbKUil POKYPOP Y BiACTaBII i HAYKOBUIA AOCIIIHMUK,
Boarapis, [1noBais.

e-mail: girginov@hotmail.com ; ORCID 0000-0002-6223-7316

TepMin 1aBHOCTI BiZINOBIZIHO /10 KPUMiHAJIBHOTO 3aKoHOAaBcTBa Borapii

Yipaina 30iiicnioe inmencusne npasose CniepPOGIMHUUMEO Y KPUMIHAIODHUX CHPABAX 3 THUUMU
esponeticokumu Kpainamu. Tunoeoio nepewxodoo 0ns 3a00801eHHsT YKPATHCOKUX NPOXAHL NPO MAKY
cnisnpayio (Hanpuxaad, excmpaouyis 3 ol Kpainu, NPUiHAMmMs. YKPaincokozo KPUMIHAILHOZ0 NPO6a-
Odcenns 8 3anumyeanoi iHo3emnoi Kpainu, 6USHANHS 1 GUKOHANHS YKPATHCOKUX KPUMIHALLHUX Pilens 3a
KOPOOHOM) € 3aKIHUenss CMPOKY 0ABHOCE — NPUUOMY e MIIbKU 6i0nosiono 0o sakonodascmea Ykpainu,
a i 3axonodascmea mosemnoi depicasu, Ky Ypaina 3anumye npo cnisnpauio.

IIpobrema 6 momy, wo KpUMHALLHULL PexcUuM 0asHOCME OLILULOCTE €6PONCIICLKUX KPAiH iCMOMHO
6i0pisnsiemvcs 610 ykpaincvkozo. Y 36°93Ky 3 Uyum ykpaincoki Qaxieyi y KpUMIHAILHUX CNPABAX 3aUi-
Kaeneni 6 momy, w00 mMamu 0esiKi 3a2aivii 3HAHHSL NPO MEPMIHU OABHOCIT THULUX EBPONELICLKUX KDAil,
ocobnueo maxux, sx bonzapis. 3 001020 60Ky, ys deprcasa € cepiiosnum napmuepom Yxpainu ¢ misrcna-
POOHOMY CYO0BOMY CHIBPOGTMHULMSEE; 3 iHI020 — OOAAPCLKULL PEACUM OABHOCMI € NIOX00SUUM Npeo-
CIABHUKOM TMUX EBPONCUCOKUX NPABOBUX PENCUMIE 000 3aKinuents mepminy 0aeHocmi, ki icmommo
GIOPI3HAIOMBCSL 6I0 YKPATHCOKUX.

Yei kpuminanvui 3axonu cyuacnoi 6orzapcvkoi deprcasu micmuiu neenuti pexcum oasrnocmi. Iumu
saxonamu € Kpuminanvuuii saxon 1896 p. (cxacosanuii), Kpuminavruii saxon 1951 p., edockonanernui
0o Kpuminanvrozo xodexcy 1956 p. nicist noenoi xooudixayii ¢ uitl zanysi npasa ¢ Boaeapii (maxodc
cxacosanuil), i uunnutl Kpuminawvnuii xooexc 1968 p.

3a KpuMinaivHuMm 3aK0HOM MEPMiH 0ABHOCMI CMAH0UMb Nepiod 6e30iANbHOCMI KOMNeMeHMmHUX
Oepaicasnux opzanis. 3axinuenmns cmpoxy 0asnocmi nigenioe 6e3nocepeoni npagosi Hacrioxu 3A0uuHie abo
NOKAPanmsi, NPUIHAUEHi 34 HUX CYOOM.

Y Bonzapii kpuminanvne npago pezynioe oaswicmo. Ile € 3aKon00asuum GUSHAHHAM MAMEPIALLHOT
npupodu dasnocmi. Konyenuyisi npo me, w0 KpUMIHALILHA 0ABHICMYb € NPOUECYATLHO-NPABOBUM THCIU-
mymom, 6yaa nodorana 6 6012apcvkii meopii, npasi i cyoosit npaxmuyi. 3axinuenmns cmpoxy dasHocmi
mepMminy maxodc mszue 3a o600 NPOYECYaibHi HACLIOKU, alle 60HU GUNIUEAIOMD i3 Ti020 NPAMUX MaAme-
DIAnbHO-NPABOBUX PE3YIMAMIE AK 6MOPUHHI HACTIOKU.

Kiouosi caoBa: Bosnrapcokuii Kpuminanbuuii Kojekc; KpuMiHaJbHa BiMOBIiIAJbHICTD; MOTa-
IIEHHS; TePMiH JaBHOCTI; TOKapaHHS.

1. Introduction

The statute of limitations in penal law is a set of legal rules on limitation (lapse
of time) periods — Articles 80-82 of the Bulgarian Penal Code [PC]. They provide
terms for the extinction of the legal consequences of committed crimes. Once such
a term expires, all or some of the consequences extinguish. Thus, the expiry of the
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limitation period for the prosecution of the offender (actually, for the imposition of
punishment on him/her) for the crime s/he has committed extinguishes all of its legal
consequences — the criminal liability, the punishment and the conviction, whereas
the expiry of the limitation period for the execution of the imposed punishment
extinguishes only it. It is worth noting that no individual limitation period may be
prolonged on a decision of the judicial or administrative authorities.

The Bulgarian penal legislation has always followed the example of the European
countries belonging to the German law family. Bulgaria borrowed their national
rules on the legal consequences of the expiry of the limitation periods, the moment
when the periods commence running, their interruption and suspension, as well as
the deriving procedural effects. Besides, in producing the national legal framework
for the statutory limitations the Bulgarian penal legislation considered the popular
legal theories relevant to this topic, such as the disappearance/staleness of evidence
theory, the inevitable change of the offender’s personality theory, the theory of the
already forgotten crime.

The application of the penal law provisions on limitation periods has always been
mandatory rather than optional. It is a matter of legality rather than any opportunity
in Bulgarian criminal justice.

The expiry of the first type of the limitation period, the one which extinguishes
the criminal liability, is a post-criminal circumstance that benefits the offender by
solely exempting him/her from punishment. In general, the PC does not attribute
to any of the post-criminal circumstances, incl. the expired limitation period, a
retroactive legal effect, namely: to affect the already committed crime by depriving
its criminality; the amnesty under Article 83 PC, in both modalities is the exception.
Such circumstances bar only the imposition or the execution of the already imposed
criminal punishment for the crime.

Many post-criminal circumstances exempt the offender from punishment by
terminating his/her criminal liability before the conviction. However, despite their
favourable effect on him/her, these circumstances do not result from any positive
activity of the offender. Bulgarian law, at least, does not require him/her to perform
any such activity for obtaining the expiry of the limitation period and eventually,
benefiting himself/herself from the produced favourable effect: the termination of
the criminal liability for the crime that s/he has committed. The limitation period’s
expiry is a legal event entirely. This is why the offender does not “release himself/
herself from criminal liability” at all in the cases when the limitation period runs out.

It is noteworthy, though, that a positive activity of the offender is legally
required for other post-criminal circumstances terminating his/her criminal liability,
esp. for voluntary withdrawals. Such withdrawals are possible in cases of punishable
preparation and attempt — Article 17 (3) and respectively, Article 18 (3) PC.
Apart from them, voluntary withdrawals are provided for a limited number of
accomplished criminal offences, such as non-provision of alimony under Article 183
(3) and autocracy under Article 323 (3) PC. This is a socially useful behaviour of
the offender, contrary to his/her previous criminal activity. Penal law allows the
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offender to relieve himself/herself from criminal liability when and because s/he
successfully neutralizes (prevents or removes) the dangerous consequences of his/
her criminal activity.

Offenders undertake voluntary withdrawals soon after they commit their
criminal activity. In any case, the voluntary withdrawals are performed before
the expiry of the limitation period. This is why withdrawals are the first ones to
terminate the offender’s criminal liability. After their completion, no such liability
exists. Therefore, there is no room for the application of any statute of limitations,
in particular. The provisions on limitation periods have become inapplicable.

Finally, under Bulgarian law, the statute of limitations has nothing to do with
the will of the injured party, if any, either. This party has no legal authority to
pardon the offender in any way. An exception exists but it is not related to the
statute of limitations. The exception concerns punishments imposed for the petty
offences which are prosecuted on a complaint by the injured party. If a punishment
is imposed, this party may prevent its execution. Pursuant to Article 84 (3) PC, “for
such crimes the punishment shall not be enforced, provided the complainant has not so
requested before the beginning of its enforcement” [2 and 3].

2. The Legal Nature of the Limitation Periods under the Law of Bulgaria

2.1. The limitation period in criminal law designates a time frame when the
competent state authorities have been inactive. This period expires because of their
inactivity.

The legal framework for all such limitation periods in Bulgarian penal law is a
substantive law phenomenon. It directly affects the substantive legal consequences
of committed criminal offences. The consequences, however, are affected in different
ways depending on the type of the limitation period.

Two types of limitation periods exist. The first one concerns the time after
the commission of the offence. Often called ,limitation of the offence’, it entails on
expiry the extinction of the criminal liability for the offence. This result excludes
the other consequences of the committed offence also. It excludes, in particular, not
only the punishment as it shall not be imposed on the offender, but a fortiori his/
her conviction as well.

The second type of limitation periods occurs after the imposition of an executable
punishment. Called |limitation of the punishment, it entails on expiry the extinction
of the punishment imposed only. The expiry of this limitation period does not affect
the fact that the offender has been convicted; it is the rehabilitation that erases the
offender’s conviction and thus, expunges his/her criminal record.

Given their substantive law nature, the limitation periods are regulated by
the PC. Articles 80-81 PC constitute the legal framework for the periods for the
extinction of the criminal liability of the offender whereas Article 82 of the same
Code constitutes the legal framework for the limitation periods for the extinction
of the criminal punishment imposed on the offender. It is noteworthy that the texts
of these Articles begin with the words: “Criminal prosecution shall be excluded by
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lapse of time where it has not been initiated in the course of ....” {Article 80 (1)} and
respectively, “The punishment imposed shall not be served where the following terms
have elapsed...” {Article 82 (1)}. Nevertheless, no such lapse of time (limitation period
expiry) affects directly and solely legal procedures, namely: the criminal prosecution
and the criminal proceedings against the offender, in general, or respectively, the
legal proceedings for the execution of the punishment imposed on him/her.

2.2. Firstly, when it comes to criminal prosecutions and the criminal proceedings
against the offender, in general, the only period, the expiry of which may bar them
is the one under Article 84 (1) PC. This Paragraph reads: “For crimes prosecuted
on the grounds of a complaint by the injured party, criminal prosecution shall not be
instituted, even where the lapse of time period has not expired, if no complaint has been
lodged within six months as from the date on which the injured party has come to the
knowledge of the committed crime”. However, this six-monthly term is applied solely
to the consequences of the limited number of petty crimes where the prosecution is
not subject to any ex officio initiation. No such term exists for the vast majority of
crimes where the prosecution shall be initiated ex officio. The only existing term is
the first type of limitation period. But this is a term that extinguishes the criminal
liability of the offender to eventually deprive the state authorities of the competence
to punish him/her. As his/her criminal liability is implemented by the imposition
of criminal punishment on him/her!, it follows that the statute of limitations in the
issue bars his/her conviction only. Hence, the limitation period, which on expiry
extinguishes the criminal liability of the offender, is not any deadline for commencing
the prosecution against him/her and does not become irrelevant after its initiation.
Unlike the time period under Article 84 (1) PC which is for initiation of prosecution
per s¢?, the limitation period, the expiry of which extinguishes the criminal liability,
may run also during the criminal proceedings against the offender and may even run
out if s/he is not convicted. This is indisputable, nowadays® [1 and 5].

Conversely, if the criminal proceedings for a petty crime, mentioned supra, have
been instituted within the six months, the term under Article 84 (1) PC can never
expire as it does not count afterwards. This term becomes irrelevant as soon as the

! In view thereof, the more precise text of Section 78 (1) of the German PC reads: “The imposition
of a penalty and the ordering of measures (section 11 (1) no. 8) are ruled out following expiry of the
limitation period...” Similarly, Article 153 (1) of the Romanian PC stipulates that “limitation removes
criminal liability” (the state bodies are not authorized to impose punishment on the offender and s/
he is not obliged to stand the imposition of the punishment).

2 A similar provision exists in the Bulgarian administrative-penal law. According to Article 34 (1)
(ii) of the Administrative Violations and Penalties Act, “Administrative-penal proceedings shall not
be instituted if a statement of establishment of the violation has failed to be drawn up within three (3)
months following the detection of the of fender, or if one (1) year has elapsed since the commission of
such violation...” Apart from this, a term for the imposition of the administrative punishment exists —
Articles 34 (3) and 54 (1) (vi) of the same Act. This term is comparable to the limitation period
extinguishing criminal liability.

3 Also Decision No. 28/1959 of the General Assembly of the Criminal Collegia of the Bulgarian
Supreme Court of Cassation, Decision 328/1997 of the Third Detachment of the Criminal Collegia,
etc.
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institution of the criminal proceedings takes place. In contrast, the limitation period
is expirable even if the criminal proceedings have been instituted; it may expire
until the judgment with criminal punishment enters into force. Therefore, only the
failure of punishing the offender within the limitation period causes the expiry of
this period. Its expiry, in turn, excludes the possibility of imposing any punishment
for the same crime in the future as the offender’s criminal liability has extinguished.

This is why the limitation period produces a substantive law result. It is not
any procedural term. This period does not set up a deadline for the institution of
the criminal proceedings for the alleged crime, petty or not, and in particular, a
deadline for the initiation of the prosecution against the offender. As explained, such
a procedural term exists but it is only the one under the mentioned supra Article 84
(1) PC: for petty offences prosecutable on the initiative of injured parties.

Likewise, the second type of limitation period, the expiry of which extinguishes
the criminal punishment imposed on the offender, is not a procedural term either.
It does not bar solely the legal proceedings for the execution of the punishment.
Actually, it is a preclusive term. The immediate result of its expiry is that this
punishment ceases to exist. This result makes the limitation period in the issue
different from the prescription in civil law (law of obligations). Prescription
extinguishes only the action but not the substantive right of the creditor; hence, if
s/he is paid per his/her right, this payment would be valid'. But in the case when the
limitation period runs out, no state body is authorized to proceed, in any way, with
the execution of the punishment even if, in theory, the convicted offender so agrees.
Therefore, the expiry of the second type of limitation period not only affects the
powers of the competent state bodies towards the convicted offender. The expiry of
this limitation period also relieves, in full and unconditionally, the convicted offender
from the main consequence of his/her conviction, the punishment imposed on him/
her, because this consequence is erased ex lege.

Finally, it is worth mentioning that no procedural term for the commencement of
the criminal execution procedures exists in Bulgarian law — six months or any other.
Therefore, when it comes to the execution of an imposed criminal punishment, there
is no restricting period of time either, similar in any way to the one under Article 84
(1) PC that limits the time for the initiation of the prosecution against the offender.

Secondly, the understanding that the statute of limitations is a procedural
institution has been overcome as it does not provide procedural consequences
directly. However, such consequences also occur but they derive from the immediate
substantive law result of the limitation period expiry: the extinguished criminal
liability of the offender or the extinguished criminal punishment imposed on him/
her, respectively. Because in the case of the first type of the statute of limitations
the criminal liability of the offender has ceased to exist, Article 24 (1) (iii) of the

! Thus, according to Article 118 of the Bulgarian Law on obligations and contracts, ,Should a debtor
perform his obligation after the expiration of the limitation, he shall not be entitled to claim back what
he has paid, even though at the time of payment he might not have known that the limitation had
expired’.
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Bulgarian Criminal Procedure Code [CPC] prescribes that ,,No criminal proceedings
shall be instituted or the instituted proceedings shall be discontinued, where ... the
criminal liability has been extinguished by lapse of time.” Therefore, because criminal
liability does not exist any more, no criminal proceedings shall be carried out. At the
same time, as the statute of limitations provides a non-exculpatory ground of defence,
the suspect is allowed to defend his/her good name in official criminal proceedings.
According to Paragraph 2 of the same Article 24, ,the criminal proceedings shall not
be discontinued if the defendant lodges a motion for its continuation”. Also, in case
the offender’s criminal punishment has extinguished on the ground of a limitation
period expiry, the competent prosecutor responsible for the execution of criminal
punishments under Article 416 (2) CPC shall order the termination of the executive
proceedings. Article 9, “e” of the Prosecutorial Guidelines for the supervision on
the execution of punishments and other compulsory measures (orders of the Chief
Prosecutor of Bulgaria No. No. 5306/24.11.2014, P/1-04-203/28.04.2016 and P/1-04-
71/19.02.2018) obliges him/her to make sure that the limitation period has not run
out.

Furthermore, no extradition shall be granted in case of a request for trial if the
limitation period for the criminal liability of the fugitive offender has expired or
in case of a request for execution of criminal punishment, if the limitation period
extinguishing this punishment has run out under the law of any of the two countries:
the requesting and Bulgaria as the requested one — Article 7.6 of the Bulgarian
Law on extradition and the European arrest warrant. The expiry of the limitation
period under the law of any of the two countries constitutes a mandatory ground
for refusal of the requested extradition. However, if the surrender of the person has
been requested by a European arrest warrant from another EU country, the expiry
of the limitation period is only an optional ground for refusal if apart from this, the
offence, in respect of which the fugitive is being sought, falls within the criminal
jurisdiction of the Bulgarian authorities — Article 40.2 of the same Bulgarian Law.

The incoming request for recognition and enforcement of a foreign criminal
judgment shall also be rejected if the limitation period for the imposed punishment
has run out under Bulgarian law. This is always a mandatory ground for refusal —
Article 464, item 1 CPC. The law of the requesting country is not mentioned. The
legislative presumption was that no foreign country would request Bulgaria for the
recognition and enforcement of its criminal judgment if the limitation period for the
imposed punishment has expired under its law.

Lastly, the statute of limitations does not apply to all criminal offences. There
are some exceptions. Bulgaria has been a Party to the 1968 Convention on Non-
Applicability of Statutory Limitations for War Crimes and Crimes against Humanity
since 21 May 1969 {“State Gazette” 31/1969}. For the purposes of its legislative
implementation, Bulgarian law does not contain a statute of limitations for such
crimes. Pursuant to Article 31 (7) of the Constitution and Article 79 (2) PC, no
statute of limitations exists for the crimes against peace and humanity in Chapter
Fourteen of the Special Part of the PC. For all other crimes, though, the statute
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of limitations exists and the interpretation and application of its rules is often a
challenge.

The extinction of the offender’s criminal liability on the grounds of a limitation
period expiry terminates ex lege his/her liability. The offender's liability ceases to
exist. In contrast to his/her release from criminal liability, the extinction is not a
result of any constitutive decision of a judicial body: a competent prosecutor (Article
61 PC) [4, 518] or competent court (Article 78a PC'"). The judicial bodies do not
order any extinction of criminal liability; they only accept its extinction once they
find the legal grounds for it. Also, again unlike the release from criminal liability,
this extinction of criminal liability never involves any substitution of criminal
punishment with an administrative fine or an educative measure. The extinction
does not entail any unfavourable consequences at all.

Thirdly, the statute of limitations under the Bulgarian PC is a substantive legal
institution but its application does not change any committed criminal offence or
the punishment for it. They are not linked. This is why, in turn, the nullum crimen
nulla poena sine lege [no crime, no punishment without a law] principle, referring
to crimes and punishments only, is not relevant to the statute of limitations cannot
affect its application, including the retroactive one.

In Bulgaria, there is no general legal prohibition of retroactivity of all new
criminal provisions that are detrimental to actors. The relevant Bulgarian prohibitions
concern only those detrimental provisions which pertain to crime, namely: provisions
that criminalize conducts (acts or/and omissions)? and detrimental provisions
which pertain to punishment, namely: legal provisions which prescribe harsher
punishments?®.

Retroactivity exists whenever a new legal provision is applied to a circumstance
that has commenced taking shape or has already occurred in full. Hence, if a new
legal provision, including a detrimental one, is applied to a limitation period that has
already started running (before the provision entered into force), this constitutes a
retroactive application of the provision. When it comes to the statute of limitations,
any new provision is detrimental if it introduces a new ground of interruption or
suspension of the limitation period or extends this period.

It has always been under discussion as to whether a retroactive application
of provisions extending the limitation period is allowed. On the one hand, no
constitutional or any other legal rule prohibits the retroactive extension of such

L “A person of full legal age shall be released from criminal liability by the court and the punishment
imposed on him/her shall be a fine from 1,000 leva to 5,000 leva where the following conditions are
concurrently met: a) for such a crime punishment by imprisonment for up to three years or another
milder punishment is provided, if committed intentionally, or imprisonment for up to five years or
another milder punishment, if committed negligently; b) the perpetrator has not been sentenced for an
ex officio prosecutable crime and has not been previously released from criminal liability pursuant to
this Section; and c) the damages to property, which have been caused by the crime, are restored.”

2 See Article 5 (3) of the Bulgarian Constitution.

3 See Article 15 (1) (ii) of the International Covenant on Civil and Political Rights in conjunction
with Article 5 (4) of the Bulgarian Constitution.
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periods: not only those which have already expired but also running periods. On
the other hand, there is no legal basis allowing the retroactive extension of any of
them, including those which are still running!. Moreover, the Bulgarian penal law
provides no legal basis for the retroactivity of any detrimental provision, at all.
There is only a legal basis for retroactivity of favourable provisions. Under Article 2
(2) PC, If before the entry of the sentence into force different laws are issued, that
law shall be applied which is most favourable for the actor.” In case the sentence has
already entered into force (has become final), retroactivity of new favourable laws is
also possible but to this end, an explicit concluding provision is needed — see Article
14 (1) of the Bulgarian Law on Normative Acts and Article 35 (1) of the Decree
No. 833 of the State Council for its implementation.

2.3. After some hesitation and debates the Constitutional Court of Bulgaria
ruled in Decision No. 12 of 13 Oct. 2015 (“State Gazette” 83/2015) that, in the
case it heard, the retroactivity of detrimental provisions on limitation periods is
unconstitutional. The Court evaluated as unfair, violating the equality principle and
undermining the legal certainty required in Articles 4 (1) and 6 of the Constitution
the retroactivity of such new provisions if the limitation periods have already
expired. Moreover, the Court found incompatible with the Bulgarian Constitution
also other detrimental provisions, applicable to limitation periods that have not yet
expired. Finally, the Court ruled that the provisions in the specific law, subject of its
decision, that abolish the statute of limitations for some crimes beyond the crimes
against peace and humanity are also unconstitutional.

The Constitutional Court evaluated the quality of the text of these other provisions
that prolong running limitation periods and abolish such periods as too poor to guarantee
that their interpretation and application would be in line with the rule of law principle.
In view thereof, they were also ruled unconstitutional as not complying with Articles
4 (1) and 6 of the Constitution. It is noteworthy, though, that the Court did not reject
the possibility of their retroactivity, in principle. On the contrary, this possibility was
somewhat confirmed by the following considerations of the Court:

“Given the prohibition on the retroactive effect of the criminal law under Article
15 (1) of the International Covenant on Civil and Political Rights in conjunction
with Article 5 (4) of the Constitution, the question is raised whether it is possible to
make use of the retroactive effect of the law... Indeed, this rule of international law
binds the Bulgarian state, but it is prohibited to introduce only such provisions with a
reverse effect that relate to the crime or the content of the punishment, that is to say,
criminalize a deed that was not criminal at the time of its commission, or prescribe
heavier legal consequences. The legal institution of the statute of limitations is beyond

99

the scope of this prohibition?.

! Like Article 8 (1) of the Ethiopian PC, for example: ,Upon the coming into force of this Code, periods of
limitation applicable to the right to prosecute and to enforce a punishment in respect of crimes committed
under repealed legislation shall be governed by this Code. However, the time which elapsed prior to the
coming into force of this Code shall be taken into account.”

2 The text is in Bulgarian only, available at http://constcourt.bg/bg/Acts/GetHtmlContent,/00e96¢73-
7cd2-4a 91-97e9-0fce170289¢9 (translation into English by the author).
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Obviously, no impediment has been found to the retroactivity of unfavourable
penal provisions which do not affect criminality or punishment but concern solely
issues beyond them, especially posterior rules on limitation periods for extending
or abolishing them. There is no uncontentious justification for prohibiting the
retroactivity of such unfavourable rules. The prohibitions under Article 15 (1) of
the International Covenant on Civil and Political Rights guarantee the principles
of nullum crimen sine lege, nulla poena sine lege preavia but they are not supportable
by any potential prohibition of the retroactivity of other unfavourable rules, not
affecting criminality or punishment. No such prohibition would guarantee any of
these two principles or another recognized legal principle at all.

Sometimes, it is argued that the broader interpretation of Article 7.1 of the
European Convention on Human Rights, substantiates the conclusion that no
provision, detrimental to the offender, shall be applied retroactively {See ECHR,
Kononov v. Latvia, NO. 36376/04, Grand Chamber judgment of 17 May 2010,
§ 185; ECHR, Del Ruo Prada V. Spain, NO. 42750/09, Grand Chamber judgment
of 21 October 2013, § 78}'. However, there is no serious justification of any such
broader interpretation of Article 7.1 of the Convention which, like Bulgarian
national law, envisages and prohibits only criminalizing provisions and provisions
prescribing heavier punishments. Actually, the proposed interpretation equals this
Article 7.1 to provisions that prohibit the retroactivity of all detrimental penal
provisions, unexceptionally. Such a provision is Article 10 (1) (ii) of the Russian
PC: “Penal law that establishes the criminality of a deed and increases punishment
or in any other way worsens the position of a person shall have no retroactive force.”
But even if this rule is the best legislative solution, it is inapplicable beyond the
issuing country.

In the end, one cannot easily find any solid arguments against the retroactivity
of detrimental provisions that have come into force after the imposition of the
punishment to eventually, extend the limitation period for its execution, especially
if it has not yet expired. Despite their detrimental nature, they affect neither the
committed crime nor the punishment itself.

3. Limitation Period for Imposition of the Punishment

3.1. This limitation period entails on expiry the extinction of all possible
substantive penal law consequences of the committed crime. First of all, this period
outlines the time when the criminal liability of the offender shall be implemented by
imposing on him/her the punishment prescribed by law. Also, it is such a period of
time, within which the competent judicial bodies have failed to impose punishment
on the offender. On the expiry of this period of their inaction, the criminal liability
of the offender extinguishes and s/he shall never be punished for his/her crime. Thus,
the statute of limitations sets a deadline for imposing punishment and the limitation
period designates not only a time for the prosecution against the offender but also a

! The opinion of the Bulgarian Helsinki Committee submitted to the Constitutional Court; this
opinion is available online in the Bulgarian language at the same link.
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time for achieving his/her conviction. Otherwise, if this time period runs out without
convicting the offender, s/he shall not be punishable for the crime.

Finally, it must not be left unmentioned that this offender’s non-punishability
is not any reward to him/her for good behaviour as in the cases of voluntary
withdrawals, for example. Under Bulgarian law his/her behaviour is irrelevant.
Even if s/he impedes the carriage of justice, this does not prevent the expiry of the
limitation period.

3.2. This first type of limitation period is for extinguishing the criminal liability
of the offender for a given criminal activity. Understandably, it commences running
as soon as the offender’s liability comes into existence. This occurs at the moment
when the specific criminal activity concludes. No special rules exist for crimes against
children. Under-aged persons are not in any privileged position at all, even until
the time they reach full age. Hence, it is not necessary to wait until the under-aged
victim reaches full age to prosecute, try and punish the offender. The limitation
period starts running in accordance with the general rules even for crimes against
children.

The PC contains no general definition of the time of the commission of the crime
or the time of its conclusion, in particular. This is why the time of the conclusion of
the criminal offence has been specifically defined in Article 80 (3) PC to designate
starting point of the limitation period, the expiry of which extinguishes the criminal
liability. This Paragraph reads that the limitation period “shall commence as from the
completion of the crime, in the case of attempt and preparation — as from the day of
completion of the last act, and for continuing crimes as well as for continuous crimes —
as from the moment of their termination”.

Thus, the limitation period commences running when the entire legal description
of the given crime has been filed out. This is why it is important to know what the
legal description of the committed crime includes exactly and, most particularly,
whether it contains a legal indication of the necessary detrimental consequences.
Such an indication is defined as a ‘criminal result’.

3.3. All crimes produce some detrimental consequences: by creating a danger to
an interest of another person, at least, or more often, by harming such an interest
(see Article 10 PC). Otherwise, the perpetrated activities would not be socially
dangerous and shall not be considered crimes at all — Article 9 PC.

However, not all crimes have a legal description containing an indication of the
detrimental consequences. There are crimes, called ‘formal’ or of ‘simple perpetration’,
that produce detrimental consequences which are not mentioned, explicitly or
tacitly, in their legal descriptions. It is a legislative decision to avoid their inclusion.
Two are the typical reasons for not mentioning them in the legal description of the
crime, namely: that their inclusion is not necessary as such consequences inevitably
follow from the proscribed conduct in the given circumstances' and/or that their

! See Article 95 PC: ,A person who, for the purposes of overthrowing, undermining or weakening the state
power in the Republic, takes part in the perpetration of an attempt of coup for forceful seizure of power
in the centre or locally, or in rebellion or armed uprising, shall be punished by...“
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inclusion is not possible because of their significant variety and impossibility of their
proper outlining'. This is why, when it comes to such crimes, it is the completion
of the criminal conduct that determines the beginning of the limitation period, the
expiry of which extinguishes the criminal liability of the offender. The detrimental
consequences produced, regardless of their nature and significance, are irrelevant
because they are not mentioned in the legal description of the crime.

3.4. Most of the crimes, however, have a legal description containing an
indication of the detrimental consequences also. Such crimes are called ‘material’
or ‘result’ crimes. If their detrimental consequences occur to complete the crime
description in full, this moment determines the beginning of the limitation period.
Criminal conduct does not count. The time between the end of the criminal conduct
and the occurrence of the consequences is not relevant either. On the other hand,
if the negative effect of these consequences lasts longer, e.g. a broken leg, it is not
necessary to wait for their expiry, e.g. the leg recovers in full. Solely their occurrence
is sufficient to trigger the limitation period.

It must be borne in mind that the criminal result might be complicated. It may
include more than one kind of detrimental consequences. This is a peculiarity of the
so-called result crimes. They cause some additional result, e. g. arson causing also
the death of a person — Article 330 (3) PC. The legal description of arson under
Paragraph 3 contains a main criminal result — the burning of the property, and also
an additional one - the death of another person. If the two results occur at different
times, the limitation period commences running after the occurrence of the second
one. Otherwise, the statute of limitations would be only for the reduced crime with
the first criminal result.

Further on, if the crime is not accomplished, the limitation period for criminal
liability shall start running on the day of the last act — the quoted supra Article 80
(3) PC. This is understandable when it comes to the attempt because, according to
its definition in Article 18 (1) PC, it does not produce any desired consequences
and solely the last act indicates its completion. However, this is not valid for
the punishable preparation as its definition always requires consequences. Under
Article 17 (1) PC? the preparation is completed and becomes punishable only if
some condition for the perpetration of the intended crime has been successfully
created, e.g. an accomplice has been found (agreed to participate, not just received
a proposal); a device for the commission of the planned offence has been obtained
(not just sought). In view thereof, the former kind of preparation, the intellectual
one may become punishable not on the day when the actor invites another person to
join him in the commission of the future offence but later only, on the day when this
other person gives a positive response. Respectively, the latter kind of preparation,
the physical one may become punishable not on the day when the actor orders the

! See Article 135 (5) PC: ,A person suffering from venereal disease, who refuses to be treated or evades
regular obligatory treatment, shall be punished by...“

2 “Preparation shall be the getting ready of the means, the finding of accomplices and the creating of
conditions in general for the perpetration of intended crime, before the commencement of its perpetration.”
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device, e.g. a knife to commit a murder, but only later, on the day when he receives
it if he does not provide any assistance; for example, because the provider has access
to the place where the knife should be left.

The problem is that, under the general rule in Article 80 (3) PC, the limitation
period commences on the day of the occurrence of the consequences, if required for
the completion, as in the particular case of preparation also, rather than the day of
the last act. Should the decision relating to preparation comply with the general
rule to be consistent with the solutions for all other cases, the limitation period
in case of preparation must also commence on the day when the condition for the
intended crime occurs. Otherwise, the period would run before the completion of
the preparation.

Because the penal law relevance of the accessory participants (inciters and
assistants) depends on the perpetration of the crime by the main participant, their
liabilities start to exist and are, therefore, subject to extinguishing when the crime
is perpetrated. This is why the limitation periods for the accessory participants shall
commence running once the perpetration of the crime is over, namely: when the
crime is completed by the perpetrator or, in cases of attempt, when its last act is
committed by the perpetrator!. Therefore, the limitation periods for all participants
shall commence running, simultaneously.

3.5. The principle that the limitation period starts running once the crime is
accomplished apply to complicated criminal activities as well. Two of them are
mentioned in Article 80 (3) PC. They are the continued crime and the continuing
(permanent/uninterrupted) crime. The limitation period commences when their last
act is committed. Certainly, if the act causes negative consequences legally required
for its completion, their occurrence determines the start of the limitation period.

A. The continued crime [Lat.: delictum continuatum] is defined in Article 26 (1)
PC as a series of two or more similar acts, which, taken separately, are also criminal,
such as theft, embezzlement, fraud. The acts are committed within short periods
of time (up to a year), in similar conditions, and with the same form of a guilty
mind (either intent or negligence only). In this complicated criminal activity, the
subsequent acts appear as a continuation of the preceding ones. Although the whole
activity may last for years, it is punished as though were committed by a single act/
omission. It is a single crime with only one limitation period for the criminal liability
of the offender.

However, this complicated crime might be broken into pieces. Article 26 (6) PC
excludes the continued crime when the constituting acts are committed against the
personality of different victims?. Besides, Paragraph 6 removes from the continued
crime all offences committed after the submission of the indictment in court, and
the offences committed before the submission of the indictment, which have not,
however, been therein included. In such cases, the excluded acts are regarded as

! See also Section 34 (2) (ii) of the Czech Criminal Code.
2 All these criminal offences against the person are proscribed in Chapter II of the Special Part of the
PC. The continued offence is not broken up only if the acts are against the same victim.
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separate offences with their own punishments and limitation periods for each of
them.

B. The continuing (permanent) crime also lasts longer, usually. It uninterruptedly
fulfils its legal description for a certain period of time. Such crimes are the illegal
possession of firearms or narcotics and the hiding of stolen items, for example.
The continuing crime may include a multiplicity of combined acts and omissions,
e.g. aircraft hijacking — Article 341b PC, but it may be a simple omission only,
e.g. non-prevention of a subordinate‘s crime — Article 285 PC. There is no definition
of this complicated crime in Bulgarian law. No legal exceptions exist to it either. As
a result, there is no exception, in particular, to the general rule that the limitation
period always commences running once the crime is accomplished, namely: on the
day of the last action.

3.6. There are also some other complicated criminal activities that cannot be
found in the text of Article 80 (3) PC. These are compound crime, double-act crime
and crime of systematic perpetration. Although these three complicated criminal
activities are not mentioned as a starting point of the limitation period, they cannot
be excluded from the principle that this period starts running once the crime is
accomplished.

A. The compound (or composite) crime consists of the two underlying criminal
acts, usually. They are of different nature but connected functionally: one of them
is enabling, whereas the other is an enabled act. The robbery under Article 198 (1)
PC is a typical example of a compound crime. Its first, enabling act is a compulsion
which, taken separately, is a crime on its own (under Article 143 PC). The other act
of robbery, the enabled one, is theft which is also a crime on its own (under Article
194-196a PC). If the included criminal acts are perpetrated on different days, the
limitation period commences running once the crime is accomplished in full, namely:
on the day of the completion of the second act.

B. The double-acted (two-acted) crime is of similar construction as the
compound crime. However, both acts, that it consists of, are never criminal
simultaneously. Either only one of them is a crime on its own and the other is not
(e.g. rape, where the enabling compulsion is on its own whereas the enabled one,
the sexual intercourse is not — Article 152 PC), or none of them is any crime on
its own, e.g. putting in danger a helpless person and failing to not come to his/her
rescue — Article 137 PC!. The former double-acted crime is called non-typical, while
the latter is named a typical double-acted crime. If the included criminal acts are
perpetrated on different days, the limitation period commences running on the day
of the second act.

C. Regarding the crime of systematic perpetration, it also consists of similar
acts but they must be three, at least. More importantly, unlike the continued crime,
the crime of systematic perpetration is not possible with all criminal offences. Only

U, Who exposes a person, deprived of the possibility to defend himself because of minority, advanced old
age, sickness or in general because of his helplessness, in such a way that his life may be endangered,
and being aware of this does not render assistance thereto, shall be punished by...”
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several criminal offences might be perpetrated as such a complicated crime. There are
two different kinds of this complicated criminal activity. The first one comprises the
cases where the separate acts are not criminal on their own. These are the so-called
typical crimes of systematic perpetration, e.g. three or more non-licensed financial
transactions — Article 253 PC. The other kind of this complicated criminal activity
comprises the cases where the separate acts are criminal on their own also; these
are the so-called untypical crimes of systematic perpetration, e.g. the taking away a
motor vehicle to solely make use of it. Each of the constituting acts is criminalized
separately by Article 346 (1) PC, whereas their systematic perpetration carries a
heavier punishment under Paragraph 2 (ii) of the same Article for the entire criminal
activity. In all cases of such activity {typical or untypical}, the limitation period
commences running once the criminal activity is accomplished, namely: on the day
of the last act.

What must be remembered is that the consecutive acts of this complicated
criminal activity are similar. This is why they may constitute in their totality a
continuous offence — Article 26 PC. In such situations, the provisions on the crime
of systematic perpetration are not applicable. This complicated activity is qualified
only as a continuous offence with all three aforementioned exceptions to its existence
under Article 26 (6) PC.

3.7. Bulgarian penal law does not stipulate any common limitation period,
the expiry of which extinguishes the criminal liability of the offender, like the
five-year “lustrum” (Lat. Purification) in Roman times. The limitation periods are
differentiated by law. The differentiation is based on the maximum punishments
provided by the PC for the different crimes. The periods are set out in Article 80: (a)
twenty years in respect of acts punishable by life imprisonment without substitution
or life imprisonment, and 35 years in respect of the murder of two or more persons;
(b) fifteen years with respect to acts punishable by imprisonment for more than ten
years; (¢) ten years with respect to acts punishable by imprisonment for more than
three years; (d) five years in respect of acts punishable by imprisonment for more
than one year, and (e) there years in respect of all remaining cases. The periods
for crimes committed by underage persons shall be determined after taking into
consideration the reduced punishments for them by the virtue of Article 63 PC.

In cases of positive post-criminal behaviour which entails the reduction of the
punishments provided for in the PC!, the length of the limitation period shall be
calculated based on its reduction. Besides, according to Item 2 the Interpretative
Decision No. 26/1960 of the General Assembly of the Criminal Collegia of the
Bulgarian Supreme Court, this period shall commence running on the day when

1 E.g. according to Article 197 PC, “If prior to the conclusion of the judicial inquiry in the first instance
court the stolen item is returned or replaced, the punishment shall be: 1. in the cases of Article 194 (1) —
imprisonment for up to five years; 2. in the cases of Article 194 (3), and Article 195 (4) — probation or
a fine from one hundred to three hundred leva 3. in the cases of Article 195 (1) (2-6) — imprisonment
of up to eight years; 4. in the cases of Article 195 (2) in conjunction with Article 194 and Article 195
(1) (2-6) — imprisonment of up to eight years; 5. in the cases of Article 196a — imprisonment from eight
to twenty years”.
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the behaviour was accomplished if this would be more favourable to the offender
[4, 519].

3.8. The limitation period is not just a period of running time. Essentially, it is
a period of inaction by the competent judiciary bodies that shall prosecute and try
the offender. Per argumentum a contrario, if these bodies undertake the necessary
actions, no limitation period shall exist. Their actions would exclude it; they would
interrupt this period.

Pursuant to Article 81 (2) PC, the limitation period is interrupted by every act
of prosecution undertaken against the offender by the competent judicial bodies.
The interruption affects only the person against whom the prosecution act is being
directed. The interruption means that all the time that has expired so far loses legal
significance; it shall not be counted any more for the extinction of the offender’s
criminal liability. Besides, during the time, when the act of prosecution is being
performed, no limitation period may run. Only after the completion of this act, which
interrupts the limitation period, a new period shall commence running, as though
the crime were committed on the last day of the prosecution act.

Such acts not only target a specific offender but aim at punishing him/her, e.g.
the constitution of the suspected offender as an accused person, service of summons
on him/her in this capacity, his/her official interrogation, confrontation with other
accused or/and witnesses, presentation of the investigation materials to him/her,
submission of indictment against the accused to court, etc [6]'. There is no indicative
list of these grounds, let alone an exhaustive one in Bulgarian law. This is why it
is, sometimes, a matter of interpretation to decide whether some act constitutes
prosecution of the offender and therefore, shall interrupt the limitation period.

The interruption must be distinguished from the other impediment to the
limitation period, namely: the suspension of this period. Whereas its interruption
invalidates the time which has run so far, the suspension preserves it: therefore,
this suspension “freezes” the limitation period that has run so far. Thus, the time
of suspension shall not be counted into the period of limitation? but once the
suspension ground is over, this period shall continiue to run.

Under Article 81 (1) PC, the suspension of the limitation period for criminal
liability takes place whenever the initiation or the continuation of the prosecution
depends upon the solution of some preliminary issue with some judicial decision
that cannot be produced in criminal proceedings, e.g. some civil law dispute. For
instance, if the person suspected of theft claims to be the owner of the allegedly
stolen item and therefore, s/he cannot steal it. Such a legal dispute is solvable
outside the criminal proceedings, by a civil court only. Until proven by a court
decision that the suspect is not the owner, the limitation period stays “frozen”
and may restart only after the delivery of the court decision. Suspension should
also take place even when the crime and the offender’s responsibility have been

! See Decision No. 28/1959 of the General Assembly of the Criminal Collegia of the Bulgarian Supreme
Court of Cassation.
2 E.g. Section 34 (1) of the Czech Criminal Code.
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proven if the implementation of his/her criminal liability is not feasible until some
circumstance occurs, esp. one producible by a court. For instance, the liability for
the accomplished compulsory marriage under Article 177 (1) PC is entirely blocked
until the marriage is proclaimed null and void by the court on the grounds of the
compulsion exercised. In such cases, the limitation period should start running only
after the court decision.

It is noteworthy that necessary administrative decisions, e.g. permission for the
prosecution of an offender with a specific status, though also producible beyond
criminal proceedings, do not suspend the limitation period. Such non-judicial
decisions triggered its suspension under Article 73 of the first Bulgarian Penal Law
(1896) but this rule was not reproduced later in the following Penal Codes (1951-6
and 1968).

The rationale behind any such suspension of the limitation period is the legal
impossibility of proceeding with the criminal case if a necessary court decision is
missing. Its absence constitutes a judicial obstacle (Fr.: obstacle de droit) creating
a judicial impossibility to prosecute the offender (Fr.: impossibilite de droit).
Bulgarian law has never recognized the factual impossibility to prosecute the
offender (Fr.: impossibilite de fait) as any suspending factor, e.g. because of war,
earthquake or nuclear disaster, and has never upgraded any such difficulty to a
ground of suspension. Hence, no factual difficulties have been turned into grounds
of suspension to make any of them a factual obstacle (Fr.: obstacle de fait) to the
limitation period.

Finally, as pointed out supra, the prosecution act against the offender,
interrupting the limitation period under Article 81 (2) CC, constitutes also a ground
for suspension. The period cannot run when the prosecution act is underway. This
act not only invalidates all the time which had run out so far from the end of the
criminal activity but also prohibits the next limitation period from running. As far
as the entire prosecution is a legal activity based on decisions, each of its acts might
be qualified as a judicial obstacle similar to the decisions under Article 81 (1) PC.

3.9. The Bulgarian criminal law provides for the so-called absolute
limitation period for imposition of punishments. According to Article 81 (3) PC,
notwithstanding interruptions or/and suspensions, the offender‘s criminal liability
extinguishes when a time, which exceeds by one half the period, provided by the
quoted Article 80 PC for the general limitation period, expires if no punishment has
been imposed. Thus, the absolute limitation period is not simply a time of inaction
by the competent judicial bodies. It is a time when they have failed to achieve the
required result, namely: the conviction of the offender. Otherwise, if even his/her
conviction is not the missing negative element, the period of time under Article 81
(3) PC would not constitute any limitation period at all. What actually makes this
period of time a limitation one is the non-conviction of the offender. The lack of
such a conviction allows the absolute limitation period to expire.

Per argumentum a contrario, if the offender is convicted, even the absolute
limitation period under Article 81 (3) PC cannot run out. It follows that this
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limitation period is inevitably interruptible by the conviction of the offender: a
condemning criminal judgment imposing a punishment on him/her. Once this
conviction occurs, no statute of limitations is relevant, including the absolute one.
Yet, if exceptionally, the judgment is overturned by some of the extraordinary
remedies for its review, then, obviously, a new limitation period of both general and
absolute period shall restart as nothing impedes its running!.

The issue of impeding the absolute limitation period is not regulated in the
Bulgarian PC. However, it is important that the PC expressly recognizes the
judgment in force as a ground of suspension of the absolute limitation period.
Besides, it must be decided in the PC whether the executed part of the already
imposed punishment, if any, should be deducted from the maximum punishment by
law to reduce the new period, accordingly, given the possible maximum of the new
punishment?.

4. Limitation Period for Execution of the Punishment

4.1. This limitation period entails on expiry the extinction of only one of the
possible substantive penal law consequences of the committed crime: the imposed
punishment, its second consequence. On the one hand, the limitation period in
the issue expires when the first consequence of the crime, the criminal liability
has already been implemented through the condemning judgment on the offender
whereby s/he was punished. On the other hand, this limitation period does not affect
the third consequence of the crime, the offender’s conviction. This consequence is
erasable by the rehabilitation of the offender (Articles 85-88a PC) or some amnesty
of his/her committed crime (Article 83 PC).

This second type of limitation period is a time when the punishment imposed
on the offender shall be executed. But it is also such a period of time when the
competent state bodies have failed to execute the punishment. On the expiry of this
period of their inaction, the punishment imposed on the offender extinguishes® and
s/he shall never serve it. Therefore, this limitation period provides the deadline to
the competent state bodies for the execution of the punishment. It is a time not
only for the institution on paper of the legal proceedings for the execution of the
imposed punishment but it is also a time for achieving this execution. Otherwise,
if this time period runs out and the sentenced offender has not started serving
his/her punishment, s/he shall be unconditionally and irreversibly free from it. As

! Article 66 (5) [Amended on 29 June 2005 — By Article 8 of the Law no. 5377] of the Turkish Penal
Code, dealing with this issue, reads as follows: “In the case of a retrial for the same act, the limitation
period for that particular act starts again from the date the court accepts the application for the retrial’.
See also Articles 311-323 of the Criminal Procedure Code of Turkey on this extraordinary legal remedy.

2 E.g. 4 years imprisonment were imposed for a crime carrying by law up to five years of this punishment
with a limitation period for criminal liability of ten years — Article 80 (1) (iii) PC. Before overturning
the judgment the offender served 3 years; after their deduction, 2 years of maximum imprisonment
are left, they reduce the limitation period to five years — Article 80 (1) (iv) PC.

3 In Poland, the ‘expunction’ of the punishment occurs as “the sentence is considered non-existent”
anymore — Article 106 of the Polish PC.
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in the case of the first type of limitation period, the behaviour of the convict is
irrelevant under Bulgarian law. The favourable result is not any reward to him/her
for good behaviour, contrary to the situation with the rehabilitation by law where its
favourable result of erasing the conviction may occur only if the sentenced offender
does not commit crimes during the rehabilitation period — see Article 86 PC.

The result of the expiry of this limitation period not only prevents the
punishment from being executed. The non-executability of the punishment imposed
on the convict opens the way to his/her rehabilitation by law as well. In view
thereof, the General Assembly of the Criminal Collegia of the Bulgarian Supreme
Court of Cassation ruled that rehabilitation by law may also take place if the
punishment imposed has extinguished because of the expiry of the limitation
period — Ttem 1 of the Interpretative Decision No. 2/2018 of the General Assembly'.

It is worth noting that rehabilitation by law after the expiry of the limitation
period has not been expressly provided for in Bulgarian law. According to Article 86
(1) (i) PC, if the punishment has not been served, rehabilitation by law may occur
after the expiry of a probation period (Articles 66 and 69 PC) if the convict has
not committed new crimes. However, this is not the only such situation where the
punishment becomes inexecutable without being served by the convict. Obviously,
as in the case discussed, if the punishment has been extinguished by an expired
limitation period, this punishment is also inexecutable without being served.

The conclusion that rehabilitation by law may take place also in cases of expired
limitation periods, comes from the application by statutory analogy [analogia legis]
of the aforementioned Article 86 (1) (i) PC. All conditions for such an analogy are
met. First, there is a gap (lacuna) in law because the relations between the limitation
period extinguishing the punishment and the rehabilitation by law should be legally
regulated in some way but they are not. Second, there is a provision applicable
to a similar situation: this is Article 86 (1) (i) PC which also envisages a case of
punishment that has become inexecutable without being served by the convict.
Third, the application of Article 86 (1) (i) PC by analogy brings a favourable result
to the person concerned. This is the convict who would benefit from having the
opportunity to be rehabilitated once Article 86 (1) (i) PC applies.

Undoubtedly, the text of Article 86 (1) (i) PC needs some further improvement.
It should codify all situations of non-executability of the punishment imposed on
the convict to prescribe that they all open the way to his/her rehabilitation. If these
grounds for the start of the rehabilitation period are codified in a general text, no
one of them would be missed.

4.2. Once this second type of limitation period expires the punishment imposed
on the offender would extinguish as a result of the competent state bodies’ inaction.
This necessarily means that the limitation period makes sense if and when the state
bodies shall act to achieve the execution of the punishment. It follows that the
limitation period in the issue cannot start running before the state bodies get obliged

! The text is in the Bulgarian language only, available at http://www.vks.bg/talkuvatelni-dela-osnk /
vks-osnk-tdelo-2017-2-reshenie.pdf (translation by the author).
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to proceed with the execution of the punishment. According to Article 82 (2) PC,
“the limitation period extinguishing the punishment shall commence as from the day
the sentence has entered into force, and with regard to punishment with a suspended
sentence, according to Article 66 - as from the entry into force of the sentence or the
court ruling under Article 68 .

Therefore, if the sentence is not suspended, the limitation period starts running
on the day when the judgment becomes effective — Article 412 (2) CPC. As soon
as the judgment becomes effective, the punishment imposed is executable and the
competent state bodies shall take steps for its execution.

However, if the sentence has been suspended as per Article 66 PC, then the
judgment, though effective, does not produce an executable punishment. The
punishment imposed on the convicted offender may become executable only after
the conditions under Article 68 PC are met and eventually, the competent court
activates it. Once the punishment is executable based on the court decision, the
competent state bodies shall take steps to secure its execution. Only then the
limitation period would be running. In view thereof, in the situation of suspended
sentences, the period shall start on the day when the postponed punishment is
activated by the competent court.

If an early release has been granted to a prisoner, the starting day would,
likewise, be the one when the unserved part of his/her punishment is executable.
This remaining part of the partially served punishment may become executable only
after the conditions under Article 70 (7) PC are met and the court activates it. After
the court decision, the competent state bodies shall take steps to secure its execution.
Then the limitation period would be running. In view thereof, in the situation of
early release, the limitation period shall start on the day when the remaining part
of the punishment is activated by the competent court.

The executability of some punishments might be a problem in cases of cumulative
sentences, containing two or more punishments of different nature — Article 57
(2) PC, if the execution of one of them shall be carried out first and prevent the
simultaneous service of the other(s). Such other punishment(s) are neither servable
before the “priority” punishment nor can be executed during its execution. Most
often, the imprisonment punishment in a cumulative sentence is executable first to
eventually exclude the simultaneous service of probation, also a criminal punishment
under Bulgarian law — Articles 42a and 42b PC. This is why, until the execution
of the former punishment is over, the latter one is inexecutable. Taking this into
consideration the non-executability of the probation punishment at the time when
the “priority” imprisonment punishment shall be served or is being served by the
convict, the General Assembly of the Criminal Collegia of the Bulgarian Supreme
Court of Cassation ruled that in such situations no limitation period shall run for
the probation punishment - Item 1 of the Interpretative Decision No. 3/2017 of the
General Assembly!. The running of this period is suspended.

! The text is in Bulgarian language only, available at http://www.vks.bg/talkuvatelni-dela-osnk /vks-
osnk-tdelo-2017-3-reshenie.pdf (translation by the author).
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4.3. As in the case with the limitation periods, the expiry of which extinguishes
the criminal liability, there is no general time limit for this second type of limitation
periods either. However, the periods are also differentiated but based on the
individual punishments imposed rather than the punishments prescribed by the
PC. The specific limitation periods are set out in Article 82 PC: (a) twenty years
if the punishment was life imprisonment without substitution or life imprisonment;
(b) fifteen years if the punishment was imprisonment for more than ten years; (c)
ten years if the punishment was imprisonment from three to ten years; (d) five years
if the punishment was imprisonment for less than three years, and (e) two years for
all remaining cases.

4.4. Under Article 82 (3) PC, the limitation period, on the expiry of which the
punishment extinguishes, shall be interrupted if the competent state bodies take action
for the execution of the punishment. Acts for its execution are sending the judgment
by the court to the prosecutor for execution, issuing an order by the prosecutor to
the prison or another competent authority to begin the execution, summoning of
the convicted person to appear, etc. After the conclusion of any such act whereby
the limitation period has been interrupted, a new period shall commence running,
as though the punishment were executable on the day when the act was performed.

No ground of the suspension of the limitation period for the execution of the
punishment exists in Bulgarian law. Hence, even if a judicial or another decision
concerning the status of the convict is indispensable for the execution of the
punishment imposed on him/her, the necessity of such a decision may not produce
the legal effect of suspension. As explained with regard to the probation punishment,
the suspension of this limitation period is also possible. The possibility of its
suspension has been recognized also in the text of Article 82 (4) PC, infra. However,
this is not achievable without a legal provision. In particular, the application
by statutory analogy [analogia legis] of Article 81 (1) PC, which prescribes the
suspension of the limitation period for criminal liability, is not feasible. No such
analogy shall be resorted to in this case because the application Article 81 (1) PC
would be detrimental to the convict: it would prolong the time of the extinction of
his/her punishment. It is well-known that no analogy is allowed if the result would
not be favourable to the persons concerned. Apart from this, such an analogy would
violate Article 46 (2) (1) of the Bulgaria Law on the Normative Acts as it would be
contrary to the rules of social ethics, at least.

Grounds of suspension of the limitation period for execution of the punishment
should necessarily be provided for in the PC. In any case, they should be essentially
similar to those under 81 (1) PC outlining the suspension of the limitation period
for the imposition of the punishment (the criminal liability). These grounds for the
suspension of the limitation period for execution of the punishment should also be
based only on legal impossibility. No factual impossibility should be upgraded to a
ground of suspension'.

! The Serbian PC, for example, contains such a rule. This is Article 107 (3): “Limitation shall not run
during the period when enforcement of penalty may not be undertaken by law.”
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4.5. There is an absolute limitation period for the execution of imposed
punishments as well. According to Article 82 (4) PC, irrespective of any interruptions
or/and suspensions, the imposed punishment gets extinct and, therefore, shall never
be executed if a time which exceeds by one half the period, provided by the quoted
Article 82 PC for the general limitation period, expired and no execution of the
punishment took place.

As in the situation with the absolute limitation period for criminal liability, the
legal framework for this type of absolute limitation period is underdeveloped. It
consists of two paragraphs only: Paragraph 4 and 5 of Article 82 PC. They give no
answers to important questions. Thus, since this is also some limitation period, what
might be the state bodies” activity/results which if not undertaken/achieved would
allow the running of this period and even its expiry? Obviously, the actual execution
of the punishment, at least, shall interrupt this limitation period; preceding acts of
the court, the prosecutor, the prison or other competent administration, however,
shall not.

Besides, if part of the punishment has been executed or pardoned and the
convict is not serving it at the moment, what shall be the length of the limitation
period for the remaining part of the punishment: shall it be calculated on the basis
of the imposed punishment or only the unserved remaining part shall be taken into
consideration? If the remaining part is incomparably smaller than the imposed
punishment, the preservation of the initial limitation period can be hardly justified.

The issues of interruption and suspension of this absolute limitation period
should not be overlooked either. If the execution of the punishment is underway,
it makes sense to accept that no limitation period may run. It is interrupted and
may commence running only if the execution stops before the entire punishment
has been served. In the meantime, while the execution is ongoing, this activity of
the competent state bodies should exclude the running of any limitation period.
Obviously, no period shall run during the execution of the punishment, let alone
expire in full. The execution should suspend it whenever an executable part of
the punishment remains unserved. Therefore, the execution in the issue not only
invalidates all the time which has run out from its start but also prohibits any new
limitation period from running.

A legislative attempt to regulate - in part, at least, - the interruption and
suspension of the absolute limitation period was made. In 1982, a new Paragraph 5
was inserted in Article 82 PC. It was designed to exclude the absolute limitation
period under the preceding Paragraph 4 of the Article. The new Paragraph 5 reads:
“The provision of the preceding Paragraph shall not apply to a fine, where enforcement
proceedings have been started for its collection.” This means that the institution of
legal proceedings for the execution of this punishment (Article 47 PC) is sufficient
for the interruption of the absolute limitation period and its suspension as well.
Hence, it is not necessary that any actual collection of the imposed fine has begun.

The institution of enforcement proceedings for the collection of the fine,
however, is an act of the competent state body for the execution of the punishment.
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As any other such act, it interrupts and suspends the general limitation period. In
addition, in the particular case with fines, the act in the issue entails under the new
Paragraph 5 also the interruption and suspension of the absolute limitation period.
The problem is that such acts concern legal proceedings and modify only general
limitation periods when it comes to other punishments. To avoid discrepancies with
their absolute limitation periods, it would be recommendable to turn into a ground
for interruption and suspension only the actual collection of the imposed fine.

Besides, it seems that the interruption and suspensions of the absolute limitation
period for the imposed fine last forever, even when the enforcement proceedings
are discontinued. However, if the proceedings are discontinued and some amount
of the imposed fine is still subject to collection, it hardly makes any sense to have
no absolute limitation period for the uncollected fine. If no such proceedings are in
existence, nothing should impede the running of this period. By the way, this view
was accepted by the Bulgarian Supreme Court of Cassation [supra, Interpretative
Decision No. 2/2018 of the General Assembly of the Criminal Collegia — Item 4
(ii); see footnote 23] but must be legislatively implemented in the PC as a clear
legal provision.

At the same time, the absolute limitation period shall be legally regulated for all
criminal punishments rather than only for the fine under Article 47 PC. This issue
needs proper codification.

5. Conclusions

A strange inversion exists in Bulgarian law. The CPC [Article 24 (1) (iii), in
particular] expresses and confirms the concept that the expiry of the limitation
period produces a substantive law effect, namely: the termination of the criminal
liability of the offender. This provision bars criminal proceedings if “the criminal
liability has been extinguished by the expiry of the limitation period”. At the same
time, the Bulgarian PC resorts to the traditional (actually, outdated) terminology
indicating only procedural effects. Article 80 (1) of this Code read that if the above-
mentioned limitation period expires, “criminal prosecution shall be excluded...”

The Bulgarian judicial practice, though, has overcome this understanding that
the statute of limitations is a procedural institution by accepting that the expiry of
the limitation period impedes primarily the imposition of the punishment on the
offender rather than his/her prosecution only. Thus, substantive law consequences
are produced: the imposition of punishment by the competent state authorities
has been excluded. From the offender’s point of view, this means the extinction
of his/her criminal liability for the committed criminal offence. Hence, this type
of limitation period is not only a time frame within which criminal proceedings
must be instituted. It is, most of all, a deadline for the conviction of the offender.
Obviously, the respective texts of the Bulgarian PC should be improved to embed
the substantive law nature and effect of this statute of limitations.

The substantive law nature and effect of the limitation period for the execution
of punishment should not cast any doubts either. Otherwise, this period would not
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be distinguished from the prescription in civil law which produces solely a procedural
effect: extinguishes the action, but not the substantive right of the creditor. Besides,
the legal framework for this second type of limitation period should be supplemented
by a rule on the grounds for its suspension. Presently, a gap on this issue exists.

The Bulgarian legal framework for the absolute limitation period [Article 81 (3)
and Article 82 (4 and 5) PC] is underdeveloped. These Articles clarify what does
not interrupt and suspend the limitation period but contain no indication as to what
may interrupt or suspend it. The only exception is Article 82 (5) PC. It concerns
the execution of the fine. Undoubtedly, this only provision on the interruption or
the suspension of the absolute limitation period is far from sufficient. Apart from
its insufficiency, it needs some additional rules to specify what happens with the
absolute limitation period after the conclusion of the ground of its interruption and
suspension, namely: the fine collection, if the whole fine has not been collected yet.

Lastly, as international judicial cooperation constantly intensifies, the
significance of time limitations/ lapse of time as its impediment will grow for all
European countries, including Bulgaria and Ukraine. See Article 10 of the European
Convention on Extradition, Article 10, letter “C” and Article 11, letters “F” and “G”
of the European Convention on the Transfer of Proceedings in Criminal Matters,
Article 6, letter “I”” of the European Convention on the International Validity of
Criminal Judgments, etc.
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CpoOK JaBHOCTH B COOTBETCTBHMH C YrOJOBHBIM 3aKOHOAaTeabcTBOM Bosrapun

Yikpauna ocyuecmensiem unmencueHoe npagogoe compyoHULecmso no Y2oi08HoIM 0eaM ¢ OPY2UMU
esponetickumu cmpanamu. Tunuunvim npensmemeuem 0ist YOOBAEMEOPEHUS YKPAUHCKUX NPOCLO 0 MAKOM
compyonuuecmee (Hanpumep, SKCMPaouyust u3 Opyzoil CMpasl, NPUHAMUE YKPAUHCKOZ0 Y20108H020 NPO-
U3600CcMea 6 3anpauueaemMoll Cmpane, NPUHAHUE U NPUBEOeHUEe 8 UCNOIHEHUE YKPAUHCKUX Y20L08HbIX
pewenuil 3a pybercom) seisiemcs Ucmeverue cpoka 0agHOCMU — NPU MOM He MOJbKO 8 COOMBEeMCmeul
C 3aK0HO0AMeNLCMEOM YKPauHvL, HO U 8 COOMEEMCMABUU ¢ 3AKOHOOAMELbCMEOM UHOCMPAHHO20 20CY0ap -
cmea, xomopoe Ykpauna sanpawueaem o compyonuuecmee.

IIpobnema 6 mom, wmo yzon06HwLEL percum OaABHOCMU OOILUUHCIEA €8PONEUCKUX CMPAH CYue-
CMEEHHO OMIIUYACTICS O YKPAUHCKO20. B c8513U ¢ 9muMm ykpauHckue cneyuaiicmol no yzoi08HbIM 0eiam
3aunmepecosanvl 8 mom, ymobvl UMems HEKOMopole 00UUe 3HAHUSL O CPOKAX OABHOCMU 8 OPYeux espo-
netickux cmpanax, ocobenno maxux, xax bonzapus. C 00HOU cMOpPOHbL, MO 20CYOAPCMBO ABNACMCSL
cepovestbim napmmepom Yepauivl 6 Mencoynapoornom cyoebiom compyonuuecmse; ¢ Opyzoil — 6012apCKuil
pescum 0asHoCmu S6AAEMCSE NOOX0OAUUM NPeOCmaBUmeneM Mex e6PONeickuUx nPasosvix PEeJNCUMOs OLs
ucmeueHus cpoka 0asHOCMU, KOMOPble CYUECMBEHHO OMIUYAIOMCS. OM YKPAUHCKUX.

Bce yzonosnvie 3axonvl cospemenozo 6012apcKozo 20cy0apcmea co0epicai OnpeoeieHHolil PeXcum
dasnocmu. Imumu 3axonamu sieasromcsi Yeonosnviil 3axon 1896 z00a (ommenen), Yeonoenviii 3axom
1951 200a, ycosepuercmeosannviii 0o Yeonoenozo kodexca 1956 zoda, nocie noanoi kooupurayuu smoti
ompacau npasa 6 Borzapuu (maxice ommenen), u cyuecmeyiouuil Yeonosuvii kooexc 1968 zoda.

Ilo yeonosnomy 3axony cpox dasHocmu cocmagisiem nepuod 6e30eiicmeus KOMNeMeHMHbIX 20CY-
dapcmeennvix opzanos. Hcmeuenue dasnocmu zacum Henocpedcmeentole npagosvie nociedcmeus npe-
CIyYNAeHULl ULU HAKA3AHUS, HASHAYEHHDIE 34 HUX CYOOM.

B Boneapuu yeonosnoe npaso pezyiupyem 0asHOCMb. IMO SGAAEMCsL 3AKOHOOAMENLHIM NPU-
SHaHuem mamepuarvHoi npupodvl dasnocmu. Konyenyus o mom, umo yeonoenas 0a6HOCMb S6ASeMCs
NPOUECCYATbHO-NPABOBLIM UHCIUMYMOM, Ovlia npeodorena ¢ 6012apcKoli meopuu, npase u cyoebHoll
npaxmuxke. Ucmeuenue cpoxa dasnocmu maxdyce eieuem 3a co60ll Npoyeccyaivibie NOCIe0Cmeusl, HO OHU
BLIMEKANM U3 €20 NPAMBIX MAMEPUALLHO-NPABOGHIX PE3YLLMAMOS 8 Kauecmae 6MOPUtHbIX NOCAeOCTNEULL.
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Hocnidacerno cmanosienms, po3umox ma pepopmyeanis npasoeozo sabesnewenis mpancnianmo-
7102ii. Budineno mpu ocnosni emanu mpancgopmauyii 6Ka3anozo 3axonoo0ascmea 6 nepiod He3aieiNcHoCi
Yipainu. Bcmanoeneno naibauncui ma iddaneni nepcnexmueu YyOOCKOHALIEHHS NPABOBO20 PE2YIH0BANHS
MPAHCNAGHMAUIT AHAMOMIMNUX Mamepianis moounu. Buokpemneno sminu xpuminaisio-npasosoi 0xo-
POHU MPAHCNAAHMOI02IT MA NPOAHANIZ08aAHO iX 6NAUE HA npakmuky 3acmocysannus cm. 143 KK Ykpainu,
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Hccnedosano cmanosienue, paseumue u pepopmMuposanue npagosozo 00ecneueHust mpaHcnian-
monozuu. Buidenenvr mpu 0cHOBHBIX amana mpanchopmayuu YKasaHHozo 3aKoH00ameivcmed 6 nepuoo
Hesagucumocmu Yxpaunvl. Yemanoenenvl Oauxcaiue u omoaieHHvle nepeneKmusebl YcoeepuleHcmeosa-
HUSL NPABOB0ZO PE2YIUPOBAHUS. MPAHCIIAHMAYUL AHATIOMUYECKUX MAMEPUATOs yYelosekd. Buioenetn
UBMEHEHUsL Y20/L08HO-NPABOBOL OXPAHDL MPAHCNIAHMOLOZUL U NPOAHAIUSUPOBAHO UX 6AUSHUE HA NPAK-
muxy npumenenust cm. 143 YK Yepauno..

KiroueBbie ciioBa: He3aKOHHASI TPAHCILIAHTAIMST; MEIUIIUHCKAS JESITENbHOCTD; aHATOMIYECKIE
MaTrepHaJibl Y€JIOBEKA; YIOJOBHbIE TIPABOHAPYILEHUS; IPECTYILIEHNS]; YTOJOBHASI OTBETCTBEHHOCTD.

Bcemyn. Hanesxaa MeiaHa 0TIOMOTA € OTHAM i3 HAaHOLIbIIT BAyKIMBHUX TIPIOPHUTETIB
B KUTTI KOxKHOI ioauuu. Iloxil ocranHix pokis — csitoBa 6oporbba 3 COVID-19 — He
3aJIUIIAE JKOMHOTO CYMHIBY y MPaBUJIBHOCTI TAKOTO BUCHOBKY. ¥ CBOIO Yepry TpaHC-
IJIAHTAIlIST € OJJHUM i3 HAWOIIbII BaKJIMBUX METOJIIB JIKYBAHHS, SIKUE CIIPSIMOBAHUI
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Ha BiTHOBJICHHS 3/10POB’Sl JIIOJAMHYU, TOMY YZIOCKOHAJEHHSI KPUMiHATBHO-TIPABOBOTO
peryJIioBaHHs MPOTU/IT HE3aKOHHIN TpaHCIUIAHTAIll € 6€3yMOBHO aKTya/bHUM.

Ananiz ocmannix docaioxcens i nyonikayiu. JlocaiikeHHs npobaeM Kpu-
MiHAJIbHO-TIPABOBOI OXOPOHU TPAHCILJIAHTAIlli aHATOMIYHUX MaTepiajiB JIOAUHU
OyJiu TIPeZIMETOM HAyKOBUX TYOJKAIiil TAKUX CYYaCHUX BITUYM3HSIHHUX yYYEHUX, SIK:
0. O. Bousogina (O. O. Volodina), O. O. Iyxopos (O. O. Dudorov), O. B. IIpoiiok
(O. V. Protsiuk), M. I. Xasponiok (M. I. Khavroniuk) ta in. Haii6inbi BaxanBum
HAyKOBUM JOPOOKOM Y 11iii 1ipobiematulli BBaxkaeMo Monorpadio Oxcanu Mucamsoi
«KpumiHaipHO-TIpaBoBa XapaKTepUCTUKA Ta 3amobiraHHs He3aKOHHIN [isIbHOCTI
y cepi TpancrutanTarii> [1]. Y 3apyOixkHill miTepaTypi € ITPYHTOBHI TOCJiZKEHHS
MiKHApPOIHUX Ta HalliOHAJIbHUX 1pobsieM HesakoHHOI TpaHcmianTallil (N. Kala) [2]
(T. Adido) [3] ra in. Ase B YkpaiHi f0ci CHCTEMHO He BUBYEHO MPABOBE PETYJIIO-
BaHHsI TPAHCILIAHTAIlii, He PO3POOJIEHO 1 HANIPSIMU MOAAJIBIIIOTO HOTO PO3BUTKY.

Memoro 11i€i CTaTTi € KOMIJIEKCHUI aHa/li3 CTAaHOBJIEHHS, PO3BUTKY Ta pedop-
MyBaHHST 3aKOHO/IABCTBA, 10 3abe3Meuy€e TPAHCILUTAHTAIlII0 aHATOMIYHUX MaTepiasiB
goauHil. JI1st 11bOro CpoOYEMO CHUCTEMHO MPOAHATI3YBATH PETYJISTOPHE 3aKOHO-
JaBCTBO y cdepi TPaHCIIAHTOJIOTII Ta 3MiHH, sIKi Y HbOMY BiOYJINCS; AOCTIANTH
yci 3miHu, BHeceHi 10 cT. 143 KK Ykpainu BIPOAOBXK i1 YNHHOCTI; BUSIBUTH BILTUB
3MiH 3aKOHO/IaBCTBA Ha MPaKTUKY 3actocyBanHs cT. 143 KK Ykpainu; BcranoButu
mepeBaru Ta HEJOJIIKM 3aKOHOABUYNX HOBEJ Ta BU3HAUYNUTU MOJAJBII MEPCTIEKTUBHI
PO3BUTKY TTPABOBOTO PETYJIIOBAHHS TPAHCIIIIAHTOJIOTII.

Buxnao ochosnozo mamepiany. JlocizKeHHST TPABOBOTO PETYJIIOBAHHS TUX YK
IHIIUX CYCIIJIBHUX BiJHOCHH 3aBKI¥ MOTPEOYE OKPECEHHS BiAMOBIIHUX 4aCOBUX
pamok. He BUHATKOM € i TTpaBOBe PeryJIlOBaHHS TPaHCILIAHTAIll OPTaHiB i TKAaHUH
JIOZIMHY, sike OyJio 3amodarkoBano B XX cr. [IpoTe HOpMATHBHI aKTH PaAsTHCHKOTO
nepiofy MO0 TPAHCIJIAHTAIll Mau MiJ[I3aKOHHUI Ta BiZIOMYWii XapakTep, He Bpa-
XOBYBAJIM HA/I3BUYAWHY BAKJIWBICTH IIUX CYCIIJBHUX BiITHOCHH. PerymoBaHHs
TPaHCIJIAHTAIlil, SIK TTPABUJIO, 3/IIMCHIOBAIOCH B KOHTEKCTI iHIMUX MUTaHb MEIUYHOI
JISAJIBHOCTI 1 CTOCyBajocsl Jidllle OKPeMUX acleKTiB BUJIYYEHHSI OPTaHiB BiJl IOHO-
pa-tpyma. [To3a yBarorwo 3aKOHO/ABIIS 3AJTUITIIOCS GAraTo iHIUX TUTaHb, 0COOIMBO
3aXHCT TpaB i cBOOO KUBOTO J0HOpa. ToMy caMe B mepiof He3aJIesKHOCTI YKpaiHu
dhopmMyeTbest OiTbI TOCKOHAIA HOPMATUBHA 0Oa3a TPAHCILIAHTOJIOTI, SIKY Hagai i
MIPOAHAJIZYEMO TIJISTXOM BUBYEHHS €TaIliB PO3BUTKY OCTAHHbBOI.

I eran. CTaHOBJIEHHS 3AKOHOIABYOr0 3a0€3MeYeHHsT TPAHCILIAHTOJIOTI]

Ha piBHi 3ak0oHYy Nmpo Tepecajiky aHATOMIUHUX MaTepiajiB JIIOJAUHU BIIepIIle
tiyetbesa B OCHOBaxX 3aKOHOAABCTBA YKpaiHU MPo oxopoHy 310pos’d (1993 p.) [4],
ne OyJio 3aKpilyIeHO MOHATTS TPaHCIIAHTaIlii. AJjle HaWBaKJIUBIIIUM KPOKOM Ha
HIIXy (hOpMyBaHHS TIPABOBOI Oa3W TPAHCILUIAHTOJIOTII € MPUIHATTS 3aKOHY YKpaiHu
«IIpo Tpancianraitiio oprais i Tkanun joauany> (1999 p.) [5] (mami — 3akon 1po

! TocnipkeHHsT KpUMIHAIBHOI BiAmIOBinanibHOCTi, nepenbaueroi cr. 143 KK, Hepo3puBHO 1OB’s13aHO 3
aHaJIi30M PETyJISITOPHOTO 3aKOHOAABCTBA B cepi TpaHciianToorii. [le mepeayciMm 06yMOBJIEHO THM,
mo aucnosuii cr. 143 KK 3a crioco6oM BU3HAUEHHS KPUMIHAJIBHOI IPOTUIIPABHOCT] € GJIaHKETHUMHE
(3a BUHSITKOM THX HODPM, fie TiepenbadeHi KBaaidikyoui ta 0co6aMBO KBATI(PIKy0Ui O3HAKN ).
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TPaAHCIIAHTAIIO ), IKUI BU3HAYAB MTPABOBE CTAHOBUIIE JIOHOPA Ta PEIUITIEHTA, 3aCaT
BUJTYYEHHST TPAHCIUIAHTATIB Y JKUBUX Ta MEPTBUX JIOHOPIB, 0COOIMBOCTI OTPUMAHHS
Ta BUKOPUCTAHHS aHATOMIYHWX MaTepiasiB JIOAWHUA TOMO. 3aKOH BCTAHOBJIOBAB
JIepsKaBHY MOHOIIOJIIIO HA JisIJIbBHICTD, TIOB’SI3aHY 3 TPAHCIJIAHTAIIIET0, SIKOI0 MOXKYTh
3aiiMaTuCs aKpeINTOBaHI B YCTAHOBJIEHOMY 3aKOHOJABCTBOM MOPS/IKY JepKaBHI Ta
KOMYHAJIbHI 3aKJaJl OXOPOHM 37I0POB’sS i JepsKaBHI HayKoBi ycranoBu!. Ase gac
Nl 3aKOHYy He TONIMPIOBAJIACs Ha JlesKi TTPaBOBiIHOCUHH, 30KpeMa, Ha JIOHOPCTBO
KPOBI Ta il KOMITOHEHTIB 1 [iSIbHICTD, TOB'A3aHy 3 IX BUKOPUCTAHHSIM, TOMY 1[0 BOHU
peTyIoBaINCS 1HIMUMY CTET[iaThHUMU HOPMATUBHUMK aKTaMM.

Ykazani akTu Jaay 3MOTy 3aKOHOJABINIO HaJasll KpUMiHaJIi3yBaTH HE3aKOHHY
tpaHciianTaitito’. ¥ Hopomy KK Ykpainu 3’saBuiacs cr. 143, B sikiii 6yJ10 BCTaHOB-
JIEHO BIiJIITOBIZIANTbHICTD 32 YOTHUPU CAMOCTIIHI CKJIQIN KPUMIHAJIBbHUX TTPABOIIOPY-
neHb, a came: 1. [lopyieHHst BCTaHOBJIEHOTO 3aKOHOM TOPSIZIKY TPaHCIJIaHTAIlil
oprauiB abo TkauuH moguan (4. 1 cr. 143 KK). 2. BusydyeHHs B JTIOAUHE TILISIXOM
npuMynryBaHHst abo oOMany ii opraniB abo TKaHWH 3 METOIO IX TpaHCIIaHTAIll (4.
2 cr. 143 KK). 3. HesakoHHa TOpriBiist opraHaMu ab0 TKaHUHAMU JIIOAUHU (4. 4 CT.
143 KK). 4. YuacTp y TpaHCHAI[IOHAJIbHUX OPTaHi3allisx, aKi 3aiiMaloThCs JIiSLIbHICTIO,
nepeGayeHoI0 YaCTHHAMMU JIPYTOI0, TPETHOIO Yl 4eTBepToIo cT. 143 (u. 5 ct. 143 KK).
[lett BUCHOBOK 3yMOBJIEHUU TUM, 1[0 HaBeJleHI CKJIAU CYTTEBO BiAPI3HAIOTHCS MIXK
c06010 00’ €KTUBHUMU Ta cy6'€KTUBHUMK O3HaKaMu. OKpPIM caMOCTIHHUX CKJIaJIiB,
y ct. 143 KK 6ysi0 nepenbauero Takox ABi KBamihikyioui 0O3HAKU: BUIYIEHHS B
JIOJIMHU TIJITXOM MPUMYIITyBaHHst ab0 oO6Many ii opraniB abo TKaHWH 3 METOIO iX
TPaHCIJIAHTAIlli, BUMHEHE TI0/I0 0co0H, sika 1epebyBae B Oe3mnopaaHoMy crani (4. 3);
BUJTyYEHHSI B JIIOJAWHU IIJSIXOM MPUMYIITyBaHHs ab0 oOMaHy 1l opraHiB abo TKaHUH
3 METOIO iX TpaHCILIaHTaIlil, BYNHEHE 100 0cOOH, siKa TepeOyBae B MaTepiabHiil
91 {HIM# 3aJ1€KHOCTI BiZi BUHHOTO (4. 3); Ta OJHY 0COOMMBO KBaTi(hiKyl0Uy 03HAKY:
i, mepebadeHi YacTHHAMU JIPYTo0, TPeThoio uu yerBeproo cT. 143 KK, Bumneni
3a MOTIEPEIHBOI0 3MOBOIO IPyIToio ocib (4. 5)°.

1 3 MeTo0 3a0e3leueHHsT peasizalil MoJIoKeHb 3aKOHY IIPO TPAHCIVIAHTAL B MOAAJIBIIOMY OyJ0
MPUHHATO Iy HOPMATHBHO-TIPABOBUX aKTiB, HAMPUKJIaA: Haka3 MiHicTepcTBa OXOPOHU 3/10POB’S
Yrpaiau Ne 96 Bix 4 tpausa 2000 p. «IIpo 3aTBepaKeHHST HOPMAaTUBHO-TIPABOBUX aKTiB 3 MUTAaHb
TPaHCIIAHTAIll OpPraHiB Ta iHIIMX aHATOMIYHMX MaTepiaiiB JoauHu»; IloctanoBy Kabinery Miwi-
ctpiB Ykpainu Big 5 Bepecust 2007 p. Ne 1100 «»IIpo 3axoan 11010 opraHisariii AisIbHOCTI 3aKIaiB
OXOPOHM 3/I0POB’SI Ta HAYKOBUX YCTAHOB, OB'SI3aHOI 3 TPAHCIIAHTAIIIE€I0 OPTaHiB, TKAHWH 1 KIITHHY;
IToctanoBy Kabinery Minictpis Yipaiau Bix 27 kBitHsa 1994 p. Ne 257 «IIpo ctBopenus Koopauma-
IITHOTO IIeHTPY TPAHCIJIAHTAIIl OPTaHiB, TKAHUH 1 KJIITHH»; Haka3u MiHicTepcTBa OXOPOHU 3/10POB’sT
Yxpainn Ne 432 Bix 29.11.2002 «IIpo 3arBepmxenns [lomoxenns mpo €auny aep:kaBHY iHpoOpMa-
MiftHy cucteMy TpaHcrmaHTariii» — Ne 226 Bix 25.09.2000 p. «IIpo 3arBepmkentst [HCTPYKITi 1010
BUJIyUYEHHS OpPTaHiB JIOAWHU B JOHOpA-TPyHay Ta iHIII.

Tyt i gani 1y1a 3py4yHOCTI BUKJIAIEHHS MaTepialy I/l TepMiHOM «He3aKOHHA TPAaHCIJIAHTAllis» PO3y-
MitoThCsI yei 3mounnn, epenbadeni cr. 143 KK Yipaiwm.

[leTanpHMIT aHaMi3 PEryAATOPHOTO 3aKOHOJABCTBA B cdepi TPAHCIJIAHTOJIOTII Ta KPUMIHAIBHOI BifI-
MOBiIAJIBHOCTI 32 HE3aKOHHY TpaHCIIaHTaliio B epion 3 1993 mo 2001 pp. aus.: [6, c. 119-172].

o

w
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IT eran. PedopmMyBaHHS 3aKOHOAABYOro 3a0e3NeYeHHs TPAHCILIAHTOJIOTI]

3BiCHO, JKUTTS HE CTOITh Ha MiCIli. 3aKOH Tpo TpaHcnaanTariio 1996 p. mocty-
MOBO BTPAYaB CBOI aKTYaJbHICTh, OaraTo MoTo MoJI0KeHb He BiAMOoBiamm norpedbam
4yacy: PO3BUTOK TPAHCIIJIAHTOJIOTII B CBITI i B YKpaiHi, 30KpeMa, HEBIIKJIAJHO MOTpe-
OyBaB yIOCKOHAJIEHHSI BiIIOBIHOrO IpaBoBOro 3abesnedyenns. Ha Heo6xigHOCTI
NPUAHSTTS HOBOTO 3aKOHY HAroJIONIyBaJIM i MeJIMYHA CIIJIbHOTA, 1 TPaBHUKU. TakuMm
YIUHOM, pechOpMyBaHHS MPABOBOTO PETYIIOBAHHS TPAHCIIJIAHTAIll aHATOMIYHUAX MaTe-
piasiB 6yJi0 HaraJbHOIO MOTPEHOIO.

Ha Taxwii 3anut cycmisiberBa BepxoBra Pana Yipainu B Tpasui 2018 p. npuiimae
3akon Ykpaiau Ne 2427-VIII «IIpo 3acTtocyBanHS TpaHCIJAHTAIlli aHATOMIYHUX
Marepiasis JiroauHi» [7] (gani — HOBMIT 3aKOH IIPO TPaHCILIAHTAIIIIO ), SKUI Habupae
yuHHOCTI 3 1 ciuyng 2019 p. 3 npuitHATTAM 11bOTO 3aKOHY 3aII0YaTKOBAHO SKICHO
HOBWII eTan PO3BUTKY TpaHciuianToJorii [8, ¢. 185]. 3akoHoM BHOCATBCS 3MiHU J10
GaraTbOX HOPMATMBHUX aKTiB, 30kpeMa: KpuMiHaibHOTO Kojekcy YKpainu, OcHOB
3aKOHOJIABCTBA YKPAiHU ITPO OXOPOHY 3/I0POB’d, 3aKOHIB YKpainu «IIpo 3aranpHO-
000B’sI3K0OBe Jlep:KaBHe TIeHCiitHe cTpaxyBaHHs», «IIpo TOXOBaHHST Ta TTOXOPOHHY
crpaBy», [losoxkeHHs1 Ipo nmacnopT rpoMajisiHUHA YKpaiHu.

Y 3B’g3Ky 3 1UM BUHHMKAE 3aKOHOMipHE MMATAaHHS, K 3MiHI BKa3aHOTO 3aKOHO/IAB-
CTBa BIINBAIOTh HA KPUMIHAJIBHY BiIMIOBIATBHICTD 32 HE3AaKOHHY TPAHCTIIAHTAITIIO?

YKazaHUM 3aKOHOM TIPO TPaHCIJIAHTAINIO 3aKpiljieHa HoBa pemakilis cT. 143 KK
VYikpainu. i nopiBHAIbHO-TIPaBOBHIT aHATI3 3 MOTEPEIHbOI0 HOPMOIO JIA€ TIiICTABN
3BEPHYTHU yBary Ha Taki HOBEJIH.

Ilo-nepuwe, ynockoHaJIEHO MPEAMET KPUMIHATBHUX MPABOMOPYIIEHb, Tependa-
yenux cr. 143 KK. /lo HabpaHHS YMHHOCTI HOBOIO PeNAKI[i€l0 CTATTi IIPEIMETOM
He3aKOHHOI TpaHCILIaHTaIil OyJau jauine opraHd abo TKaAaHWHM JIOAWHU, € TIij
opraHaM¥ JIIOAWHU (Bijl TPell. 07ganon — 3HAPSJJIsS, OPraH) PO3yMIJIOCs MEBHOIO
MipOIO BiZIOKpEMJIEHY YaCTHHY IIJIOTO OpPTaHi3My, sika BUKOHYE OjHYy abo0 KiJbKa
crieruivaNX (GYHKIN (HATPUKIA], MITYHOK, MiIMITYHKOBA 3271032, TEYiHKa, HUPKH,
CEYOBHUI MiXyp, CTPABOXi/l TOIIO). A Ti/l TKAHWHAMU JIIOJJUHUA — CHACTeMY KJITHH i
Ge3KJIITUHHUX CTPYKTYP, SAKi XapaKTepU3YIOThCs CIJIBHICTIO PO3BUTKY, OYIOBU Ta
cuenndivanx Gyukiiin. [omoBHa mpobeMa mojsirajia B TOMY, 1[0 KPUMiHATICTH
MO-PI3HOMY BUPINIYBaJu NMUTAHHA TIPO Te, AKi BUAM aHATOMIUHUX MaTepiasiB CJIi[
BITHOCUTH 10 TKAaHWH JIIOAMHU. 30KpeMa, CYANHU, Kiarnanu, dpeTaabHi MaTepiaau €
TKaHWUHAMU JITOIUHN YU Hi? OHI HAyKOBIl iX /0 TKAHWH JIIOJAWHYU BiJIHOCWUJIH, 1HII,
HaBIIAKH, He BKJIIOYAJIM iX JI0 TPeJIMeTa KPUMiHAJIbHUX TIPABOTIOPYINEHD, Mepeadade-
Hux cT. 143 KK. IIpakTuka cy/0Bux Ta MpaBOOXOPOHHUX OPTaHIB 3 I[bOTO MTUTAHHSI
Tesk OyJia BKpail CymepedinBa.

HayxoBii, 30kpema i aBrop mi€i my6:rikaitii, HeOZHOPa30BO HATOJIONTYBAJIH, IO
3a 3aKOHOJIABCTBOM TIPO TPaHCIJIaHTAaIlio, sike Jisio g0 1 ciuns 2019 p., Bctano-
BUTU BUYEPITHUU TEePesiK aHATOMIYHUX MaTepiasiB, sIKi CJIiJl BIATHOCUTU /IO TKAaHUH
JIOJIMHY, HEMOKJIMBO. A/Ke siKy O TO3UIliI0 MU He oOpasu, siki 6 apryMeHTH He
BUKOPHMCTOBYBAJIH, 151 MTO3UILisT 3a/IUIIUTHCS JIUIIE TOYKOIO 30pY 3 GiIbIn aG0 MEHII
B/IAJIOI0 apTYMEHTAITIETO.
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BoueBuib, 3BepHYBIIN yBary Ha YMCJIEeHHI 3ayBaKeHHSI HAYKOBIIIB 100 OKpeC-
JICHHS TIpeiMeTa 3JI0urHiB, epenbadenux cr. 143 KK, 3akoHomaBelb y HOBIl peak-
ii ct. 143 KK tepmin «opranu abo TKaHWHU JIIOJAWHU» 3aMiHUB Ha «aHATOMIYHI
Marepiaju JIOAUHU». Y JaHOMY Pasi 1le BAKJINBE YTOUHEHHS TIpe/IMeTa KPUMiHAJb-
HUX [TPaBoIOpYIIeHb, nepeabadyenux cr. 143 KK, amke moHATTS «aHATOMiYHI Mare-
piajiu JIIOIUHI» € POJAOBUM IO BiHOIIEHHIO 0 «OpraHiB abo TKaHWH JIOAUHU», 6O
Kpim oprauis (ix yacTuH) ab0 TKAHUHU JIOJAUHI OXOILTIOE 1 aHATOMIYHI YTBOPEHHS,
KJIITHHY JIOAUHNA Ta deTaTbHi MaTepiaan JIOAWHY, SKi MOXYTh OyTH IPEIMETOM
KPUMIHATBHUX TIpaBonopyiiensb, nepepbavennx ct. 143 KK. Take 3akpinieHHs
IpeMeTa He3aKOHHOI TPaHCIIaHTallil, CIIOiBAEMOCS, OKIa/le Kpail CylepednBoMy
TJyMayeHHIO CY/IOBUMU Ta IIPABOOXOPOHHMMMU OPTaHaMU Ili€i 0O3HAKU CKJIALy KpH-
MiHAJIbHOTO TTPABOTIOPYIIEHHSI.

Ilo-dpyze, cyTTEBO 3MiIHEHO TMOPSAOK TPaHCILIAHTAIlll aHATOMIYHUX MaTepi-
aJliB moAuHi. 30KpeMa, HOBUM 3aKOHOM TIPO TPaHCIJIAHTAI[iI0 PO3NIMpPeHe KOJIO
6JIM3BKUX POANYIB ab0 4ieHiB ciM'l perumienTa, y SIKuX Moxe OYTH BUIyIeHUN
AHATOMIUYHUWN MaTepiaj; HaJaHO /[03BiJl Ha BUJIyYE€HHS aHATOMIUHUX MaTepiais,
3[aTHUX JI0 pereHepailii (CaMOBiZITBOPEHHS), Y TOMY YHCJIi TEMOIIOETUYHUX CTOBOY-
POBUX KJITHH, Y KUBOTO JOHOpA, KWl He € OJU3bKUM poandeM abo ujeHoM ciM'i
PEIUITEHTA; I03BOJIEHO 3aCTOCYBAaHHS MEPEXPECHOTO JOHOPCTBA'; po3imupene KoJio
KHUBUX 0Ci0, y AKUX 3a00POHEHO BUJIydaTH aHATOMIYHI Marepiaju; BCTAaHOBJIEHO
MTOPSIZIOK TIPOBEJIEHHSI TPAHCIJIAHTAIlli aHATOMIYHOTO MaTepiasy PenuIieHTy Bil
JIOHOPA-TPyTa 3 000B’I3KOBMM BUKOPUCTAHHSIM €IMHOI epsKaBHOI iH(pOPMAIiITHOT
CHCTEMM TPAHCILIAHTAIlii; 3aKPITJIEHO CIEI[ialbHO YIIOBHOBAXKEHY 0CO0Y 3aKJIay
OXOPOHU 3[I0POB’ST — TPAHCILIAHT-KOOPANHATOPA, sika 3000B’s13aHa 3/1iiiCHIOBATH
KOOPJAMHAIlII0 Ha/laHHSI MEIIMYHOI JIOIIOMOTH i3 3aCTOCYBAaHHAM TPaHCILJIAHTAIlii;
3aKPIIIeHO 000B’A30K TPaHCILIAHT-KOOPAMHATOPA HEBIK/Ia[HO BHOCUTHU BiJJOMOCTI
1IPO HAJIaHy KUBUM JIOHOPOM TTMChbMOBY 3T0/ly HA BUJIYYEHHSI Y HbOTO aHATOMIYHUX
MaTtepiajiB 70 €anHOI Aep:kaBHOI iH(GOPMAIiiHOI CUCTEeMU TPaHCIJIAHTAIlil; HaZaHO
[PaBO KOKHIN MOBHOJITHIN Ai€3gaTHiil 0c0obi MPU3HAYUTH CBOTO MMOBHOBAsKHOTO
IPEeACTaBHMKA, SAKHIT IicJIst cMepTi 1€l 0cobu HagacTh 3roAy Ha BUJIYYEHHS 3 ii Tija
aHATOMIYHMX MarepiasiB /s TPaHCILIAHTAIlll Ta/ab0 BUTOTOBJIEHHS Oi0IMILIaHTATIB;
BCTaHOBJIEHO 3a00POHY BUJIyYEHHSI aHATOMIYHMX MaTepiaiB I TPaHCILIaHTAIil
Ta/ab0 BUTOTOBJIEHHST OIOIMIIAHTATIB y MTOMEPJUX 0Ci0, sIKi HaJeXaTh 70 TeBHUX
KaTeropiit Tomio.

3MiHU TOPSIIKY TPaHCILIAHTAIlil aHATOMIYHUX MaTepiasiB JoAuHu Gesrnocepes-
HBO BIJIMBAIOTH HA KPUMiIHATBHY Bi/IITOBIIabHICTh 32 HE3aKOHHY TPAHCILJIAHTAITIIO,
aJike HeJJOTPUMaHHSI BCTAHOBJIEHOTO 3aKOHOM TOPSI/IKY TPaHCIJIAHTAIlil BU3HAYAE
3MicT 00’€KTHBHOI CTOPOHU HE3aKOHHOI TpaHCILIaHTaIllii (MisTHHS) i MOKe OyTH
Mi/ICTABOIO JIJIsSI KPUMIHATBHOI BiAITIOBIZIaIbHOCTI (32 HASIBHOCTI YCiX IHIIMX O3HAK
CKJIa[y) 3a IPaBOIOPYIIEHHs, epeadayeHi HoBowo pexpakitiero ct. 143 KK Ykpainu.

! OpHuM i3 HalGLIBIINX JOCATHEHD IIBOTO 3aKOHY € Jieraisallist epexpecHoro JOHOPCTBA, CEHC SIKOTO
HOJISITAE B TOMY, IO PEIUITIEHTAM HAJaHO TPAaBO OOMIHY MiK cOOOI0 KMBUMHU iMyHOJIOTIYHO CyMic-
HUMH JIOHOPaMHU.
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Ilo-mpeme, ocuieHO KPUMiHAJbHY BiJIMOBIAJbHICTH 32 MMPABOMOPYIIEHHS,
nepeabadeni cr. 143 KK. ITigBuinents 3azuamm maiike yci cankiii cr. 143 KK. Buns-
TOK cTaHoBWTD Jjimiite caukiist 4. 1 cr. 143 KK, y HOBIiT pepakiiii sikoi mepexbadeni
AQHAJIOTIUHI BU/IM Ta PO3MIipU TMOKAPAHHS Y TIOPIBHSHHI 3 TIOTIEPE/ITHBOI0 PEIAKITi€T0.
3 oISy Ha Te, 110 HOBUI 3aKOH IIPO TPAHCIIAHTAIII0 3HAYHO PO3IIUPUB MOKJIN-
BOCTI JIiKapiB-TPaHCIIJIAHTOJIOTIB TIPU 3aCTOCYBaHHI 3aMiHHOI Xipyprii, MOCUJIeHHS
KPUMIiHAJIBHOI BiAIMOBIIATbHOCTI 32 MTPABOTIOPYIIIEHHS, BUNHEHI B cdepi TpaHCIIaH-
TOJIOTi], BUIJISIIAE aZleKBaTHUM, 3pO3yMiinM Ta obrpynToBannm!. ITic/s 3a3HaueHnx
3MiH KpuUMiHaJIbHA BiAmoBizaabHicTh y cT. 143 KK Oyna audepentiiioBana takum
yuHOM: y 4. 1 mepenbadeHa BiAMOBIAaJbHICTh — 3a 3JI0YMH HEBEJTUKOI TSIKKOCTI,
y 4. 2 — 3a 3JI0YUH CEePEHBbOI TSIXKKOCTI, Y 4. 3 — 3a TSDKKUAM 37104nH. Takuii miaxiza
BU/IAETHCS 1IJIKOM JIOTIYHUM.

III etan. Ya0CKOHaIEHHS 3aKOHO/IAaBYOTO 3a0€3MeUYeHHs TPAHCILUIAHTOJIO i

Y nbomy x 2018 p. BepxoBraa Pasa Ykpainu npuitMae HaJI3BUYAITHO JOJEHOCHUN
3akon 1po npocrynku’® [10], skuM nepenbadeHo HU3KY KOHIENTYAJIbHUX 3MiH [0
Komexcy Ykpainu mpo anMmiHicTpaTuBHI TTpaBonopytieHHs, KpuMiHambHOTO KOmEKCy
Ykpainu Ta KpuMiHAIbHOTO MPOIECYaTBHOTO KOJIEKCY YKPalHU.

TosoBHOIO iz€€10 3aIPOBA/IKEHHSI KPUMiHAJIBHOTO IIPOCTYIIKY B YMHHE 3aKO-
HO/MABCTBO, 3rifiHo 3 Kortenitieio pedopMyBaHHS KPUMiHAJIBHOI IOCTHIlT YKpaiHu,
BKa3aHO r'yMaHi3allilo KpUMiHaJbHOI BiZINIOBIAIbHOCTI.

HayxoB1ii HeomHOPA30BO HATOJIONTYBAJH, IO BBEAEHHS IHCTUTYTY TPOCTYTIKY
BUMAra€ peTebHOrO pehopMyBaHHS KPUMIHAJIBLHOTO Ta aJIMiHICTPAaTUBHOTO 3aKO-
HOJIaBCTBa i MOBMHHO OyTH peasidoBaHe sIK MiHiMyM y ¢dopmi HoBOI pemakmii KK
Ykpainu, 10 HeJOIBHO Y ChOTOIHINIHIX Peasisx.

HartomicTh y 3akoHi TpO MPOCTYTKHU MITYYHO Ta MTOBEPXOBO CTBOPEHO iHCTHU-
TYT KPUMiHAJIBHOTO MPOCTYIIKY MIJISTXOM (hOPMATBbHOTO TiepeiiMeHyBaHHs (3aMiHN)
MOHSITh «3JOYUH», «3JI0YMH HEBEJUKOI TSKKOCTi» Ha «KPUMiHaJbHE NPaBO-
MOPYIIEHHST>, i «KPUMIHAJIBHUN TPOCTYHOK». /[0 Toro i, 1eit 3akoH He OyJI0
y3rojiKeHo 3i 3minamu, siki 6y BHeceni 1o KK Ykpainu ocranHiM yacoMm (sIK
YUHHUMM, TakK i TEMH, 1[0 OyJau omyOJikoBaHi i Maju HaOpaTh YMHHOCTI Haii-
GJIMKYUM 4acoM ).

Ta roJIOBHUM HEI0JIKOM LbOro 3aKOHY € Oe3IIicTaBHe MOCUIeHHS BiAOBi1aIb-
HOCTI 32 KpuMiHAIBHI TpaBoniopymierns y moHan 100 cankimisgx KK Ykpainu. binbime
TOrO, y 6araThoX BUIIAIKaX 301/bIIEHO BiANOBIAAJBHICTD y I€CSITh 1 Oijbllie pasiB
(nanpuknan, cr.ct. 190, 191, 194, 194-1, 197, 210, 211, 238, 239, 239-2, 241, 242 i
T. 1.). Take 36iIblIeHHs CaHKIIINA OYJIO IPOBEIEHE JIMIIE 3 OAHIEI0 METOI0 — BiJTHECTH
Te YU iHIIe KPUMiHa/IbHE TPABONOPYIIEHHS /10 PO3PsILY 3JIOUMHIB.

! leranpHUil aHAJi3 HOBOTO 3aKOHY PO TPAHCIIAHTAIIO Ta HOTO BIJIMB HA KPUMiHAJBHY BiJTIOBi-
manpHicTh IMB: [9, . 125-127].

2 3akoH TIPO TMPOCTYTKY (TEPMiH, SIKUH BUKOPUCTOBYIOTH SIK HAYKOBII, TaK i MPaKTUKN) — OMiliiHO
Ma€ Ha3By: 3akoH Ykpainu Bif 22 mucromnana 2018 poky Ne 2617-VII «IIpo BHecenHs 3MiH 10 mes-
KUX 3aKOHOJIABYNX aKTiB YKPAiHM IIO0 CIIPOIIEHHS JOCYIOBOTO PO3CITiTyBaHHS OKPEMUX KaTeTopii
KPUMiHAJIBHUX TIPABOIOPYIIEHD.
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Ananiz 3akoHy TpO MPOCTYNKHM Ta CYNPOBIAHUX OKYMEHTIB JI0 HbOTO HeE /1a€
3PO3yMiTH, IKi KpUTepii KPUMiHAJI3allil 91 JeKpuMiHastisaii (1iHHICTh CyCITiIBHUX
BIJIHOCHH, C1IOCiO BYMHEHHS JsTHHS, CYCHIJIbHO HeGe3meuHi HACiIKK, CIPUYUHEH]
HistHHSIM, BuJ] G0 PO3Mip TOKapaHHST TOIO) BUKOPUCTOBYBAJIVCS 3aKOHOABIIEM
JUISL BiJITHECEHHSI TOTO UM 1HIIOTO ITPABOIOPYIIEHHS J0 KPUMiHAJIBHUX IPOCTYIIKIB
a0 3JI04MHIB.

Y 3B's13Ky 3 IIMM BUHUKAE MUTAHHS, YU BiOYyI0CS B JepsKaBi sikech pedopmy-
BaHHS COLIAJbHO-TIOJIITUYHOI CUCTEMHU, SIK€ BUMArajo TaKOro pi3Koro, GaraTropaso-
BOTO MOCHJIEHHST TIOKapaHHsi. Taki mpomnosutiii € 6e3micTaBHIMK, HAJyMaHUMU i
6e3CyMHIBHO HUINATH i/1ef0 IyMaHi3allii KpUMiHAIBHOI BiIMOBIAAILHOCTI Ta cTabiIb-
HOCTI KpUMiHAJIBHOTO 3ak0oHOaBcTBA. OTIXKe, /1 BKazaHux 3miH 10 KK Ykpainu, Ha
HaIlly IyMKY, He OYJI0 HiSIKOTO TEOPETHYHOTO THATPYHTSI Ta MPAKTUYHOI JOI[IbHOCTI.

[[lomo He3akOHHOI TpaHCIJIAHTAIl, TO 3aKOHOM TIPO MPOCTYTKH i IBUIIEHO
MakcuMaJbHy Mipy mokapatHs 3a 4. 1 cr. 143 KK 10 Tppox pokiB 1mo36aBieHHs
BOJIi, BU3HAYMBIIY KPUMiHAJIbHE MPABOIIOPYIIEHHS, TepeadadeHe B il YacThHi, SIK
HETSKKUW 3JI04MH. Y JJAaHOMY pa3i He BpaxoBaHO TOM (hakT, 10 HOBUN 3aKOH TIPO
TPaHCIJIAHTAI[II0 B IIbOMY 3K POIli y>Ke IiIBUIIYBaB KPUMiHAJbHY BiJIIOBIIATbHICTh
32 HE3aKOHHY TPaHCIJIAHTAITiIo.

[Mocunenns cankiii y 4. 1 ct. 143 KK mpussesio 10 Toro, mo B MepImx IBOX
yactuHax cT. 143 KK mepenbadena BiAmoBizaabHICTh 3a ABa HETSKKI 3JIOUYMHU, 11O
€ HEBUIIPABIAHUM 3 TOYKU 30pY CYCIJIbHOI HeOe3MeKn MUX [isiHb, a TAaKOX He0b-
XizHol AudepeHIlianii KPpUMiHaJbHOI BiIIOBiAAJbHOCTI, 0 HEraTUBHO BILJIMBA€E Ha
e(eKTUBHICTh KPUMIHATTBHUX PETPECi.

Ocranni MaciTabHi 3MiHM TPABOBOTO 3a0e3IeYeHHsT TPAHCIIAHTOJIOTT BiftOy-
mucs 20 rpyauas 2019 p., koau Gyno npuiingaruii 3akon Yipainu Ne 418-1X «IIpo
BHECEHHS 3MiH JI0 [IeIKUX 3aKOHO/IABUMX aKTiB YKPaiHW, 1110 PEryJIoI0Th MTUTAHHS
TPaHCIJIAHTAIlil aHATOMIYHUX MaTepiamiB JjoauHi» [11]. Ykazanum axktom BHeceHi
3minn 10 KpuminanbHoro kojekcy Ykpainu; OCHOB 3aKOHOJABCTBa YKpaiHU IO
OXOPOHY 3/10pOB’s; 3akoHy Ykpainu «IIpo moxoBaHHS Ta MOXOPOHHY CIPaBy»;
3akony Ykpainu «IIpo 3actocyBaHHS TpaHCIJaHTaIlll aHATOMIYHUX MaTepiasiB
JIIOIAHI» .

[Iloso perysisiTOPHOTO 3aKOHOJABCTBA, TO OCHOBHI 3MiHM BHECEHI JI0 HOBOTO
3aKOHY IIPO TPAHCIIAHTAIIIIO i MOJIATAI0Th Y HACTYITHOMY: Y/IOCKOHAJICHO ITOHSATTS
<JIiSIbHICTD, NTOB’SI3aHa 3 TPAHCIJIAHTAIIEIO»; YTOYHEHO ITOBHOBAKEHHS CIelialbHO
YIOBHOBa)KEHOI 0COOM 3aKJIaLy OXOPOHU 3I0POB’ST — TPAHCIJIAHT-KOOPAMHATOPA;
BBE/IEHO HA 3aKOHO/IABYOMY PIiBHI MOHATTS «IIOTEHITIHHUYN JOHOP T€MOTOETUYHUX
CTOBOYPOBUX KJITHH»; 32a0€3MM€YeH0 MOKIUBICTD Y4aCTi TPOMAJICHKOCTI (BOJIOHTEPIB)
y HisITTBHOCTI, TIOB’sI3aHiil 3 TPAHCIUIAHTAIIE; KOPETOBAHO TIOPSIZIOK POOOTH JI€PKaB-
HOoi iHOpMAaIliifHOI CMCTEeMHU TPaHCILJIAHTOJIOTi; BUKJIAJIEHO B HOBIil pelaKIlii JesiKi
MTOJIOKEHHS, 1[0 CTOCYIOTHCS TIOPSIJIKY Ta YMOB 3aCTOCYBaHHS TPAaHCIJIAHTAILi1 TOIIO.

3minu 10 KpumiHasbHOTO KOJEeKCYy YKpaiHU TOJSATAIOTh Y TPUNWHATTI HOBOI
penaxiii 4. 1 cr. 143 KK: «YMucHe MOpyIIeHHST BCTAHOBJIEHOTO 3aKOHOM TIOPSIKY
3aCTOCYBaHHS TPAHCIJIAHTAIN] aHATOMIYHUX MaTepiajiB JIIOJUHU, 10 CHPUINHUIO
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ICTOTHY TIKO/Ly 37I0POB’I0 TIOTEPIIJIOTO». YKa3aHa HOBeJa CyTTEBO BILIMBAE HA TTPaK-
Ky 3actocyBanng 4. 1 ¢1. 143 KK, amke 3mineHa sk 00’eKTHBHA, Tak i cy® €KTUBHA
CTOPOHA I[LOTO 3JIOUNHY.

[Tounnatoun 3 29 rpyaust 2019 p., ckiran smounny, nepeadbadenuii B 4. 1 cr. 143
KK, mepeTBopuBcst Ha MaTepiajabHIii, Ha BiZIMiHY Bijl MTOTlepeIHbOI peakiiiil, a oTke
JUIsI BCTAHOBJIEHHSI 00’ €KTHBHOI CTOPOHM 1IHOTO 3JI0YMHY HEOOXiJIHO, OKPIM JIisSTHHSI,
BUSIBUTH CYCIILJIHO HeOe3IeuHi HACIiIKU — ICTOTHY IIKOAY 3JI0POB’I0 MOTEPIILIOro
Ta NPUYMHHWIA 3B'SI30K MIK AISHHAM Ta HacHigKoM. SIK Gaummo, A/1s 3aKpillIeHHs
CYCILIbHO HeOe3MeYHOr0 HACI/IKY 3aKOHO/IaBEIlh BUKOPHUCTAB OI[iIHOYHE TTOHSITTSI.

Bapro 3ayBaxutu, 110 CycrijibHO HeOe3IeuHi HACTIIKY MeIUNYHUX MPABOMIOPY-
menb y KK Yipainu 3akpiriei mo-pisHoMy: «3apaskeHHsl 0coOu BipycoM iMyHoie-
hInMTY JIOAMHU YK 1HITOT HEBUJIIKOBHOI 1H(EKIIiTHOI XBOpoOH, 1110 € HeOEe3IeYHOI0
s skutTa moguan» (4. 1 cr. 131); «rskki Hacaigku»> (c1. 138); «sakiuo ocobi
3aBiJIOMO BiJIOMO, IITO TIe MOKe MaTH TSKKi HacJaiKu Ay xBoporoy (4. 1 ct. 139);
«CMepPTh XBOPOTO abo0 iHMM TSHKKI Hacaigakmy (4. 2 cr. 139); «TspKKi HACTiKN /17151
xBoporo» (4. 1 cr. 140); «cmepTh martienTa abo iHmn TsoKki Hacaiakus» (cr. 141);
«CTBOPEHHST HEOE3MEKN JJIst KUTTS 4i 370poB’st> (4. 1 c1. 142); «TpuBaguil posaj
3[0pOB’st ToTepriyioro» (4. 2 cr. 142); «tsprki Hacaigku» (ct. 145). STk 6Gaunmo, Take
MOHSATTS, K iCTOTHA TTKO/Ia 3JI0POB’I0 TIOTEPITIJIOTO, /71T XapaKTEPUCTUKH CYCITiTHHO
HeOe3MeyHnX HAC/IIKIB MEANYHUX 3JI0YMHIB a00 KPUMIHATBHUX MTPOCTYIKIB J0Ci He
BUKOPHCTOBYBAJIOCS.

Takosk 3MiH 3a3Hasa i cy6’€KTHBHA CTOPOHA HE3aKOHHOI TPaHCIIAHTAIi, TTepej-
6auena B 4. 1 cr. 143 KK. ¥ HOBiil pegakiiii miei HopMu 3’sIBUJIacs 4YiTKa BKasiBKa
Ha ¢opmy BuHU. lle o3Hayae, MO KPUMiIHAJIBHO KapaHUM Telep € JIUIle YMHUCHe
MTOPYIIEHHS BCTAHOBJIEHOTO 3aKOHOM TOPS/IKY TPAHCIJIAHTAIlli aHATOMIYHUX MaTe-
piaziiB soauui’. CTaBJeHHs 0 CYCIIIbHO HeGE3MeYHIX HACIIKIB — ICTOTHOT MIKOAN
3/I0POB’T0 MOTEPIILIIOTO MOXKe OyTH Jiuiine HeoOepekHUM®. [HITUME CJI0OBaMU, MOBa
fijile Ipo Tak 3BaHy B Haylli «3Millany (opMy BHHU», Jie Ma€ Miclle pi3He ICUXiyHe
CTaBJICHHS JIO JIsIHHS Ta HACJIAKIB 3/I04MHY. Y IIJIOMY 3JI0YMH, HepeabadeHuii u. 1
cr. 143 KK, € HeoOepesKHIM.

! 3 momenty npuitaarta KK Ykpaiuu i 10 28 rpyass 2019 p. BKIKOYHO CKJia/| 31104MHY, TepeadadeHui
u. 1 cr. 143, 6yB hopMabHUM, i /151 HAABHOCTI 00’€KTUBHOI CTOPOHU [[OTO 3JI0YUHY JTOCTATHBO OYJI0
BCTAHOBUTH JIMIIE JIiSTHHSI — MOPYIIEHHS BCTAHOBJIEHOTO 3aKOHOM MOPSIJIKY TPAHCILJIAHTAIl] aHaTO-
MiUYHUX MaTepiaJiiB JIOAUHI.

2 41 HeoHOPA30BO HATOJIONIYBAB, 110 BeTaHOBIeHHS B 4. 1 ¢T. 143 KK kprMiHasbHOI BiATOBi1ambHOCTI
SIK 3a YMHCHI IOPYIIEHHS MOPSAKY TPAHCILIaHTallii, Tak i 3a HeoGepexKHi € 3ailBUM 1 IIPOIIOHYBaB
nomoBauTH 4. 1 cT. 143 KK BkasiBkoio Ha ymucHy dopmy Bunu. [us.: [6, c. 185].

3 ITo 29 rpyanst 2019 p. (MOMeHT HabpaHHS YUHHOCTI HOBOK PEAAKIIIEI0 CTATTI) MOPYIIEHHS BCTAHOB-
JIEHOTO 3aKOHOM TIOPSIIKY TPAHCILIAHTAIll aHATOMIYHUX MaTepialiB JIoAuHN, sgKe OyJ0 nepeadadeHe
B u. 1 cr. 143 KK, Morsio 6yTu BUMHEHEe SIK YMUCHO, Tak i HeoOepeskHo. Xoua y Haylli 3ycTpiuanucs
i iHWI TyMaveHHs1 cyG’€KTUBHOI CTOPOHKM HE3aKOHHOI TpaHCIUIaHTallil, nepeabavenoi B u. 1 cr. 143
KK. Hanpuxnan, H. A. 7Kepx, O. O. Bosozina Ta iH. BBaxKaju, 10 1[ell 37104UH MOyKe Oy TH BUYNHEHHUN
smie ymucho, a O. MucauBa gogaBana e i 000B'SI3KOBHI MOTHB — OTPUMaHHsI BUTOIU. 51 Heo-
JIHOPa30BO aHAJI3yBaB Cy('€KTUBHY CTOPOHY HE3aKOHHOI TpaHcIuIaHTalii. Bisbim getanbio aus: [12,
c. 55; 13, c. 193; 14, c. 30-35; 1, c. 52].
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Hosa penmakitist u. 1 ct. 143 KK nexkpuminanizyBaia HeoOepeskHe MOPYIIEHHS
MOPSIZIKY TPAHCIIAHTAIlIl 1 OCTATOYHO TOKJIaTa Kpal AUCKycigaM mpo ¢opMy BUHHI
IIbOTO JIisTHHS, @ TAKOJK TIOJIETIITIIA TIPaBO3aCTOCYBAaHHS BKAa3aHOI HOPMH MTPaBOOXO-
POHHUMM OpPTaHaMU Ta Cy/oM. Pa3oM 3 THM T103a yBaroto 3aKOHO/IABIIS 3aJUTITUIOCS
MUTAHHS BCTAHOBJIEHHST a/[MiHICTPATUBHOI BiIMTOBITAILHOCTI 32 HeoOepesKHe Topy-
IIIeHHSI BCTAHOBJIEHOTO 3aKOHOM TIOPSI/IKY TPAHCILJIAHTAIlll aHATOMIYHUX MaTepiaJiB
JIIOTTHU.

Maii0yTHi nepCIEKTHBH 3aKOHOJaBYOT0 3a0€3MeYeHHs TPAHCILIAHTOJIOTIT

[MTomanbimmii PO3BUTOK TPABOBOTO 3a0€3MeUEeHHST TPAHCILIAHTOJIOTIT MOJKHA PO3-
JIMTH Ha HAOIMKUi Ta BijjlaeHi IepcieKTUBI.

Jlo HaOIMKYMX TIEPCIEKTUB BAPTO BIHECTH PO3POOJIEHHS TIPOEKTY 3aKOHY
«IIpo BHeceHHsI 3MiH /10 AE€SKUX 3aKOHOJNABYUX aKTiB YKpaiHWU, 110 PeryJaioloTb
MUTaHHS TPAHCIUIAHTAIlli aHATOMIYHUX MaTepiajiB JIIOJMHI», SKUH 3apeeCTPOBAHO
y Bepxoswniit Pagi Yipainu 26 sununs 2021 p. [15]. Y 1iboMy NpOEKTi iijieThest Ipo
3MiHU /10 HOBOTO 3aKOHY IIpO TpaHciaaHTalito, OCHOB 3aKOHO/IABCTBA YKPaiHU TIPO
OXOPOHY 3/10poB’s Ta 3akoHy Ykpainu «IIpo nmep:xaBai (hiHaHCOBI TapaHTil Meany-
HOTO 06CTyTOBYBaHHs HaceeHHs». OCHOBHI TPOIO3HILIT CTOCYIOTHCS MOKPAIIEHHST
MOHATIHOTO amapaTry ITPaBOBOTO PETyJIOBAHHSA TPAHCIJIAHTOJIOTII MIJISXOM BU3HA-
YeHHs Ha 3aKOHO/IABUOMY PiBHI TEPMiHIB «OpPTraHu JIOAMHU» Ta «TKAHUHU JIOJAUHU»,
YeproBoi jeTani3allii mopsiIKy TPAHCIJIAHTAIll aHATOMIYHUX MaTepiasiB JIOIUHH,
PO3IUPEHHS MOKJIUBOCTEN Y4acTi TPOMAJICBKOCTI y JiSIJIbHOCTI, TTOB’SI3aHii1 3 3aMiH-
HOIO Tepalli€eio TOlIO.

Binnanenumu nepcnexktuBamu € npuiiaATTa HOBoro KK Ykpainu. Kowmicis
3 TpaBoOBOi pedopMu' yiKe /1Ba POKHU IMOCIIJIb MPAIIOE HAJ CTBOPEHHSIM ITPOEKTY
HoBoro KK Ykpainu [16]. Cranom Ha 27 TpasHs 2021 p. OcobimBa yacTuHa 1po-
exty KK Ykpainm po3noynHaeThcss KHUTOIO 4 «3JI0OYWHU Ta MPOCTYNKHU MPOTH
JIOJIMHU 1 TPOMASIHUHAY, e TmepeadadeHo OKpeMuil po3min 4.2. «30u4nHE Ta
MIPOCTYTIKK TTPOTH TIPaBa JIIOJAWHN HAa OXOPOHY 37I0POB’». Y 1BOMY PO3/IiJi KPUMi-
HAJILHO-TTPABOBA OXOPOHA TPAHCILIAHTOJIOTT 3a3Hasa TI00aIbHIX 3MiH. 30KpeMa siK
3JI0YMH Tepea6aYeHo BiANOBIAIbHICTD 3a MPOTUIIPABHE CIIOHYKAHHS 10 HaJaHHsI
3TOAM Ha BUJIYYEHHS aHAaTOMIYHMX MarepiaiiB moauau (ocoba, siKa CIOHyKaa
iHIIy 0co0y 0 HaJaHHs 3rOAY Ha BUIydeHHs B Hel abo ii 61u3bKoi 0coOU KPOBI 4
il KOMITOHEHTIB /IS TIOAAIBIIOT0 BUKOPUCTaHHS ab0 IHIIOTO0 aHATOMIYHOTO Mare-
piany [JIsi TpaHCIUTaHTaIlii Y BUTOTOBJIEHHsI OioiMILIaHTaTa, MIJISIXOM a) 0OMaHy,
6) HacuabCcTBa a0 B) MOrPO3U, — BUYMHMJIA 3JI0YMH 3 CTYTIeHsT — CT. 4.3.7 TIPOEKTY),
a SIK TPOCTYIMOK TPOIMOHYETHCS BIATOBIANbHICTD 32 TTOPYIIEHHS MOPSAIKY 3/iiic-
HEeHHS JIisJbHOCTI 040 aHaTOMIYHUX MaTepiaiB (0coba, sika a) MopyIIuia Iops-
JIOK BUJTy4eHHsI, 30epirantst, 0OMiHy YU TPAHCIIOPTYBAHHs aHATOMIYHOTO MaTepiay
JoAnHA, 0) yKJAJIa 9 TPOTOHYBaJa YKJIAIeHHs JOTOBOPY, M0 Hependadae Horo
KYHiBJIO-1Ipoiak, ab0 B) HE3aKOHHO MOTO peKJamyBasa, BAMHUJIA TPOCTYIIOK —
cT. 4.3.13 Ipo€eKTY).

! Komicisg 3 muranb mpaBoBoi pedopMmMu cTBopeHa YKasom Ilpesuzenta Yipainum Ne 584/2019 Bif
7 cepmas 2019 p.
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3BIiCHO, [0 Y MEHE € TOTEPEHE BPaKEHHS PO BUKOPUCTAHMIA MiAXi poOOUO]
I'PYIU /10 BCTAHOBJIEHHSI KPUMiHAJIbHOI BiZIIOBiZIaJbHOCTI 32 BKa3aHi 3JI0YMH Ta
POCTYMOK. AJie aHaNi3yBaTH HENOJIKM abo TepeBark Ha NMPUKJIAAl JHiie OAHIET
HE3aKOHHOI TpaHCIJIaHTallil, rajlaio, HeJIOPETHO, a/Ke TAaKU aHa i3 Mae OyTH
CHICTEMHUM, SIK MiHIMyM 00’€THyBaTH B cO6i XapaKTEPUCTUKY YChOTO PO3JLILY, SIKUA
nepenbayae HOPMU MPO KPUMIHAIBHY BiJIOBiZaJbHICTh 32 MEAWYHI 3JI0YMHK Ta
MPOCTYIIKU.

Bucnoexu. Jlocixkerns IpaBoBoro 3abesnedeHHs: TPAHCILIAHTOJION 3a 1epioj
He3aJIe’KHOCTI YKpaiHU JTa€ MOKJIMBICTh HATOJIOCUTH HA TAKWUX 3MiHAX, 10 iX 3a3Haja
KpPUMIiHAJIbHA BiATIOBIAMBHICTh 32 HE3aKOHHY TPAHCILIAHTAILIO.

1. IIpeamerom siounnis, nepenbadenux cr. 143 KK 3 vacy npuiinsarrs KK
Yrpainu i 10 31.12.2018 p., 6ysm opranu abo tkanwau Joaudu, a 3 01.01.2019 p.
TpeIMETOM BU3HAUEHO aHATOMIUHI MaTepiaau JIOAUHN. TaKnuM YUHOM, JI0 TpeIMeTa
BKa3aHMX 3JI0YMHIB 3a YMHHOIO penakitieio cr. 143 KK, okpim opranis (ix wactut) a6o
TKAHWH JIOJIMHY, YBIWIIJIN | aHATOMIYHI YTBOPEHHS, KJIITUHU JIIOAWHU Ta (eTanbHi
MaTepiaiu JIOAUHMU.

2. CuctemMarnyHa 3MiHa PeryJITOPHOTO 3aKOHOJABCTBA B cdepi TpaHCIJIAHTO-
JIOTi1 YCKIAJHIOE BCTAHOBJIEHHS YMHHOTO TIOPS/IKY Ta YMOB TPaHCILIAHTAIlil aHATO-
MiUHUX MaTepiaiB JIOAUHY, a SIK HACTIJOK OOTSIKY€E BUSBIEHHS O3HAK HE3aKOHHOI
TpaHCIJIaHTAIlil.

3. Ckuax 3mounny, iepenbauennii u. 1 cr. 143 KK, 3 wacy npuitasarrs KK Ykpa-
inm i 1o 28.12.2019 pp. 6yB 3akpimiennii six hopmabHmii, a 29.12.2019 p. smiHeHui
Ha MarepiaJbHUI, BKazaHa TpaHchopMallis BigOyiacs MIISIXOM JIOINOBHEHHS JUC-
HO3UIIIT CyCIiIbHO HeOe3IeYHUMHU HACIIIKAMKU — ICTOTHOIO IIKO0I0 IOTEPIILIOMY.

4. CyTTeBUX 3MiH 3a3Haja i Cy0’€KTHBHA CTOPOHA 3JI0YKHY, TTepeabadeHoro u. 1
ct. 143 KK. 3 momenty npuitnarrs KK Ykpaian i 1o 28.12.2019 p. xpumiHaabHO
KapaHuM OyJio sIK YMECHe, TaK i HeoOepeskHe MOpyIIeHHs] BCTAHOBIEHOTO 3aKOHOM
MOPSIKY TPAHCILIAHTAIT] aHATOMIYHUX MaTepiasiiB Jroauad, a 3 29.12.2019 p. pisHusa
MOsKe OyTH JIIile YMUCHUM, a CTABJIEHHSI 0 HACJI/IKIB JIUIIe HEOOEPEKHUM.

5. 3 momenty npuiinartsas KK Ykpainu i g0 11poro yacy 3akoHOaBeIlb
IBiui MMABUINYBaB IMOKapaHHs 3a 3J04nHU, mepepbadeni B cr. 143 KK, mepmmit
pa3 17.05.2018 p., npuitHsgBIIM HOBUI 3aKOH MPO TPaHCIJIAHTAIIO, APYTU —
22.11.2018 p., npuitHABIINM 3aKOH MPO TMPOCTYIKHU. Y KiHIIEBOMY BUTAJIKY TiIBUIIEHO
nokapaHHs 3a ycima cankiisimu ct. 143 KK 6e3 BUHSTKY.
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Criminal liability for illegal transplantation: past, present, future

Transplantation of human anatomical materials is an important method of treatment aimed at
restoring human health, so improving the criminal law regulation of combating illegal transplantation is
certainly important.

This article provides a comprehensive scientific and practical analysis of the formation, development
and reform of legislation that provides transplantation of anatomical materials to humans. To do this, the
author systematically studied the regulatory legislation in the field of transplantation and the changes
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that have taken place in it, identified all the changes made to Art. 143 of the Criminal Code of Ukraine
during its validity, the impact of these changes on the practice of application of Art. 143 of the Criminal
Code of Ukraine.

The study of the legal support of transplantation was conducted through three main stages of
transformation of legislation during the independence of Ukraine. This allowed us to draw the following
conclusions: 1) the subject of the crimes under Art. 143 today is human anatomical materials. This means
that, in addition to human organs or tissues, it covers anatomical formations, human cells and human fetal
materials; 2) the systematic change of regulatory legislation in the field of transplantation complicates the
establishment of the current procedure and conditions of transplantation of human anatomical materials,
and, as a consequence, complicates the detection of signs of illegal transplantation; 3) the current corpus
delicti provided in Part 1 of Art. 143 of the Criminal Code, is material, which requires the establishment,
in addition to the act, socially dangerous consequences (significant harm to the victim) and the causal
link between the act and the consequence; 4) the subjective side of the crime provided by part 1 of Art.
143 of the Criminal Code, from the moment of adoption of the Criminal Code of Ukraine until December
28, 2019, both intentional and negligent violation of the statutory procedure for transplantation of
human anatomical materials was criminally punished, and from December 29, 2019, the act can only be
intentional and the attitude to consequences only negligent; 5) since the adoption of the Criminal Code
of Ukraine and until now, the legislator has twice increased the penalties for crimes under Art. 143 of
the Criminal Code. In the final case, the penalty was increased for all sanctions under Art. 143 of the
Criminal Code without exception.

Keywords: illegal transplantation; medical activity; human anatomical materials; criminal
offenses; crimes, criminal liability.

PexomennoBane nuryBanua: [puruak C. B. KpuMinanbna BinoBifaapHICTh 32 HE3aKOHHY TpaH-
CILIAHTAI[0: MUHYJIe, cydacHe, MaiiOyTHe. [Ipobremu saxonnocmi. 2021. Bun. 154. C. 244—-256. doi:
https://doi.org/10.21564,/2414-990X.154.239077.

Suggested Citation: Grynchak, S.V. (2021). Kryminalna vidpovidalnist za nezakonnu
transplantatsiiu: mynule, suchasne, maibutnie [Criminal liability for illegal transplantation: past,
present, future]. Problemy zakonnosti — Problems of Legality, issue 154, 244—256. doi: https://doi.
org/10.21564 /2414-990X.154.239077 [in Ukrainian].

Haditiwna 0o pedaxuii 19.08.2021 p.

256 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2021. Bun. 154



OniiiHu4eHko A. €. O6Mexy8asbHi 3ax00u KpUMIHA/IbHO-NPAB8o8020 Xapakmepy 8 cucmemi Npasosozo...

OninHnyeHkKko AHreniHa €BreHiBHa,

Oep>xagHuUl ekchepm eKcnepmHoi epynu

3 Nnumaxs hopmysaHHa cmpamezii Jupekmopamy
CmpameziyHo20 NJIaHy8AaHHA, KOOPOUHAUii nonimuku
ma espoiHmezpayii, MiHcoynonimuku YKpaiHu,
acnipaHmeka 8iodiny 0ocnioxeHHA npobiem
KpUMIHA/TbHO20 MA KpUMIHA/TbHO-8UKOHABY020
npasa Haykos0o-00c¢/1i0HO20 iIHCMumymy 8ug4yeHHsA
npobsiem 3/104UHHOCMI iMeHi akademika

B. B. Cmawuca HAlpH Ykpairu, YkpaiHa, m. Xapkis
e-mail: Angelina.li@me.com

ORCID 0000-0003-1897-3997

doi: 10.21564/2414—990X.154.239109
YAK 343.27

OBMEXYBAAbHI 3AXOAU KPUMIHAABHO —
INMPABOBOTI'O XAPAKTEPY B CUCTEMI IMPABOBOIO
3ABE3IMNEYEHHA 3ANMOBITAHHA TA INMPOTUAII
AOMALLUHbOMY HACUABLCTBY

Jocrioiceno cucmemy HOPMAMUBHO-NPABOGUX 3aX00i8, WO 3ACMOCOBYIOMbCS 00 0Cib, AKi Nido3-
PIoIOMBCS, 066UHYBAUYIOMbCS Y GuuHeHHT ab0 euunUAU JoMmawne Hacutbemeo. IIpoananizoeano icy-
10Ul 6UOU 0OMENCYBANPHUX 3aX00i8 3anobizanns ma npPomudii QOMAWHDOMY HACULLCTEY, PO32ZLAHYMO ix
cucmeMmy ma 6U3HAUEHO MiCye 8 Hill 00MENCYBALLHUX 3aX00i8 KPUMIHAILHO-NPABOBOZ0 XAPAKMePY.

Kio4oBi cioBa: criemiabHi 3aX0I1 MIOA0 3aM0OiraHHs Ta MPOTHII HOMAITHBOMY HACHILCTBY;
0OMEKYBaIbHI 3aX0IM KPUMIHAIBHO-IIPABOBOTO XapaKTepPy; 0OMEKYBaIbHI 3aX0U KPUMiHAIBHO-IIPO-
I[eCyaIbHOTO XapaKTepy; 0OMeKyBATbHUIT TPUITUC; TUMYACOBUIN 3a60POHHUIT IPUTIHC.
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JlupexTopaTa CTPaTeTnuecKoro IJIaHUPOBAHMS, (DOPMUPOBAHUS CTPATETUl M eBPOMHTETpal MuH-
COIIOJIUTHKY YKpauHbl, aciiupanT HaydHo-ncceoBarenbCKoro HHCTUTYTa U3ydeHusl pobJieM Tpe-
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OrpaHuyuTeIbHbIE MEPHI YTOJOBHO-IIPABOBOTO XapaKTepa B CHCTEME NPABOBOrO 00eCIeYeHust
NpeayNnpe:KAeHUs] ¥ NPOTHBOAEHCTBYS JOMAIIHEMY HACHJIHIO

Cmamvs nocesiuyena uccae008anuI0 CUCMeMbl HOPMAMUBHO-NPABOBHIX MeD, NPUMEHIEMbIX K TUUAM,
KOmopwle n0003Pe6aromcst, 006UHAIOMCS 8 COBEPUICHUU ULU COBEPUUBIUUX OOMAWHee HACUUE, U Onpede-
JEHUI0 MECma 6 MOl cCucmeme 0ZPAHULUMENLHIX MeP Y2Z0L08HO-NPasosozo xapaxmepa. Pesyrvmamom
nposedenH0z0 UCCAe008AHUSL CMAL AHANU3 CYUECTBYIOUUX 8U008 0ZPAHUMUTNENLHVIX Mep Npedynpexc-
Oenust u nPomueooeticmeus OOMAWHEMY HACUAUIO, POPMUPOBAHUE UX CUCTEMbL, A MAKNCE OnpedeseHue
Mecma 6 Hell 0ZPAHUMUMENDHIX MeP Y20T08HO-NPAB080Z0 Xapaxmepa.

KmoueBble cioBa: crenuaJbHble MEPbl O MPEAYINpPexXACHUI0O ¥ IPOTUBOAEHCTBUIO JlOMAIl-
HEMY HACHJINIO; OTPAaHUYUTEIbHBIE MEPbI YrOJIOBHO-TIPABOBOTO XapaKTepa; OrPaHUMYUTEJbHBIE MEphl
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YTOJIOBHO-TIPOIECCYATTBHOTO XapaKTepa; OTPAHNYMUTEIbHOE TIPEIIMCAHNe; BpEMEHHOE 3alPeTUTEbHOEe
IIpeIcaHme.

ITocmanoexa npobaemu. Jlomaliie HaCUIbCTBO — Iie MpobJeMa, sIka TOCTPO
MOCTA€ y CBITOBUX peasisix i moTpeby€e CUCTEMHOTO AEPKABHOTO pearyBaHHS JIJist
MOCSITHEHHST TIO3UTUBHOTO PE3YJIbTaTy OO0 MOI0JaHHS TaKOTO raHeOHOTO SIBUIIA
CTaJIo ChOTOMHI «ITaHAEMIEI0 cepes aHaeMii». 3a ganumMu MiHicTepcTBa COIliaJbHOI
MOJITUKY YKpaiH, SIKe € Hal[lOHAJTbHUM KOOPANHATOPOM MO0 3al00iraHHs Ta Mpo-
TUJIT IOMAITHBOIO HACUJIBCTBA, KiJIBKICTh 3BEPHEHD 111010 BUMHEHHS IOMAITHbOTO
HacuibcTBa TisbkU 3a | kBaptan 2021 p. cranoButh — 44 192 3BepHEeHb, HATOMICTh
3a I kBapram 2020 p. — 46 997, a 3a I xBapran 2019 p. — 31 735 3BepHens. Lle cBif-
YUTh TIPO 3aTOCTPEHHS CUTYyallil caMe B TepioJ] i30Jis11ii HaceJeHHs, M0 IK HiKoJu
noTpeOyBaIo AIE€BUX JePKaBHUX MEXaHI3MIB JOIOMOIU MOCTPAXKAAIUM Ta IPOTU/IIL
KPUBIHUKAM.

Ve 3 1990-x pokis Paga €Bpornu posiodasa HOCUIEHHS JislIbHOCTI 3 60pOTHON
3 HACUJIbCTBOM CTOCOBHO ’KIHOK, 3aTBEpP/JMBIIN CBOI HAIIPAIIOBAaHHS IPUUHATTAM Y
2002 p. Pexomenpariiii 1582 mpo gomarrie HacuabecTBo IlapiamenTtebkoi AcamOurei
Pamu €sporn [6]. [lle B 2001 p., mpuitasasmu 3akon Ykpainu «IIpo momnepemkents
HacuiIbeTBa B ciM'i» Bix 15.11.2001 p. Ne 2789-111 [12], Ykpaina Brepiie Ha 3aKOHO-
JIaBYOMY PiBHI BU3HAJIA JOMAIITHE HACHJILCTBO BAKJIMBOIO CYCITLILHOIO MPOOIEMOIO,
Cepiio3HIM TOPYIIEHHSAM [PaB JIFOJAWHY, SIKi JepsKkaBa Mae 00CTOIOBATH il 3aXUIIATH.
Yrim, 3akon Ykpainu «IIpo monepemkeHHss HACUJIbCTBA B CiM'i» XOua 1i BKa3yBaB
Ha TMPaBOBi Ta OpraHizailiiidi 3acaju MomnepeKeHHs i IOPUANYHY Bi/IITOBIIaJbHICTD
3a BUMHEHHS HACUJIbCTBA B CiM'l, IPOTe He MICTUB e(eKTUBHUX 3aXO/iB IPUIIN-
HEHHsI TAKOTO HACHJIBCTBA, BIUIMBY Ha KPUBAHUKIB [2], To6TO 0Cib, sSiKi BUMHWIN
JIOMAIITHE HACUJIBCTBO, Ta 3aXUCTY MOTEPIIJINX BiJl MPOTUIIPABHUX Jii, OKPIM 3aXK1C-
HOTO TPUIUCY AJIMiHICTPATUBHOTO XapakTepy. Tak, BiMOBIIHO 10 MOJI0XKeHD CT. 13
MOoNepeHbOTO 3aKOHOABCTBA Mepenbavyaiocs, Mo 3aXUCHUN TPUITHC MIiT OyTH
3aCTOCOBAHUM MPAIiBHUKOM YIIOBHOBAXKEHOTO IiIpo3/iay oprany HartionamabHOI
moJtinii 10 ocobu, sIKa BYMHUJIA HACUIBCTBO B CiM'i, JIMIe Imic/is ofep/KaHHS €0
0c00010 ODIMITHOTO MONEPEKEHHS PO HEMPUITYCTUMICTh TaKUX Jiif, 32 YMOBH
MOTO/IKEHHS 13 HaYaJIbHUKOM BillToBiHOTO mifpo3ainy HaiionanbHoi mosmiiii Ta
npokypopom [12].

3aKOHOJIAaBCTBO YKpaiHU 1IPO KPUMIHAJIbHY BiJIOBIIAMBHICTD TAKOX HE MiCTUJIO
creriaTbHIX HOPM, 110 BU3Ha4Yaau O BiAMOBIZAJIbHICTH 32 HACHJIBCTBO B CiM'1 UM
nepea6avYaIi CKOEHHS TaKOTO HACUJIBCTBA MiK 0cobaMM, sIKi 1iepe0yBaloTh y ciMeii-
HUX 91 OJM3BKUX CTOCYHKAX, SIK 00CTaBUHY, 110 OOTSIKY€E KPUMIHATLHY Bi/IIIOBIAb-
HICTb, @ TAKOXK HE MIiCTHJIO 0OMEXYBaJIbHUX 3aXO/iB, 1[0 MOTJIA O 3aCTOCOBYBATHCS
10 0Ci0, SIKi BYNHUJIM JOMAIITHE HACUJIBCTBO 3371t €(DEeKTUBHOTO 3aXKCTY MOTEPITLINX
Bifi Takoro HacuabcTBa [7]. BianosigHo, mocTano NUTaHHS MO0 KOMILIEKCHOTO
pedopMyBaHHs CHCTEMH HOPMATHBHO-IIPABOBUX 3aX0iB 6G0pOTHOU i3 1uM Hebes-
IIeYHUM SIBUIIEM, Pe3yJbTaT YIPOBA/KEHHSI SKUX CTaB IIPEeMETOM IPOBEIECHOI0
JIOCJTI/PKEHHST, a caMe BUBUYEHHS TTUTAHHS MIOJI0 PETJIaMEHTOBAHOI 3aKOHOIaBCTBOM
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CHCTEMU 3aXO/iB IIPOTU/III ZOMAITHBOMY HACUJILCTBY Ta MicCLs B I[iii cucTeMi 0OMexKy-
BAJIBHUX 3aX0/[iB KPUMiHAJIBHO-TIPABOBOTO XapaKTepy, M0 MOKYTh 3aCTOCOBYBATUCS
110 0Ci0, IKi BUMHWIIM TOMAIITHE HACWUJIBCTBO.

Ananiz ocmannix 0ocaioxcens i nydaikayii. YpaxoByiourn HOBU3HY SIK 0OMe-
KYBAJIbHUX 3aXOJliB I/ BITYM3HSIHOTO 3aKOHOJABCTBA PO KPUMIHAJIbHY Bi/IIO-
BiJlaJIbHICTD, TaK 1 B I[IJIOMY MPaBOBUX 3aXOJliB pearyBaHH, 1110 3aCTOCOBYIOTHCA
10 0Cib, AKi BUMHUIM JOMAIIHE HACUILCTBO, CJiJ 3a3HA4UTH, L0 MOrInbJICHe
JOCJTIKEHHST CHCTEMHU TaKUX 3aXO[iB, i Ge3mocepelHbO BU3HAUYEHHST MICIST Y Il
CHUCTEMIi 3aXO[[iB KPUMiHAJIBbHO-TIPABOBOTO XapakTepy He npoBoauiocs. Oxpemi
nuTaHHs 1boro Hanpsimy BuBdaau M. 1. Xaspontok (M. I. Havronjuk), O. O. [Iymo-
poB (O. O. Dudorov), A. M. dmenko (A. M. Jashhenko), IO. A. TToHomapenko
(Ju. A. Ponomarenko), K. A. Hosikosa (K. A. Novikova), /I. €. Kpuknuseib
(D. Je. Kryklyvec), 1. B. Kyk (I. V. Zhuk), T. O. ITasaosa (T. O. Pavlova),
I. I. Bpyc (I. I. Brus) Ta inmi (11010 3aX0/liB KPUMiHAJIbHO-ITPABOBOTO XapakK-
tepy). KopucHumu 11 BUBUYEHHSI TUTAaHHS HOPMAaTUBHO-TIPABOBUX 3aXO/IiB, IO
3aCTOCOBYIOTHCSI 10 OCi0, SIKi BYMHUIN [OMAITHE HACHJIBCTBO, € HATPAIIOBAHHS
M. M. Jlerenpkoi (M. M. Legenka) (111010 3aX0iB afiMiHiCTPAaTUBHOTO XapakKTepy);
M. B. Jlommumpkoro (M. V. Loshytskyi), C. O. Kopoena (S. O. Korojed) (mozo
3aX0/IiB IUBLIBHO-TIPOIIECYaTbHOTO XapaKkTepy), a Takox fpociimkernus B. I. Bopnu-
cosa (V. I. Borysov), JI. I1. €sreenoi (D. P. Yevtieieva), I. A. Titro (I. A. Titko) Ta
O. B. Xapuronosoi (O. V. Kharytonova) (111010 TOHSITTSI «KPUMiHAJIBHOTO TTPaBO-
MOPYUIEHHS, [T0B’I3aHOTO 3 JIOMAIIIHIM HACUJIBCTBOM» ).

Memo1o nocnijikeHHS € aHasi3 BUAIB HOPMAaTUBHO-TIPAaBOBUX 3aXO/IiB, 1110
3aCTOCOBYIOTHCS JI0 OCi0, SIKi I103PIOIOTHCS Y BYMHEHHI a00 BUMHWJIM JOMAIIHE
HACHJIBCTBO, (DOPMYBaHHS X CHCTEMU Ta BUSHAYEHHS MiCIsT OOMEKYBAIbHUX 3aXO0/IiB
KPUMIHAJbHO-TIPABOBOTO XapakTepy y Takiii cucteMi. /[y po3B’si3aHHS 1€l MeTH
HeOoOXiZIHO BUBYMUTH 3aKOHOABUY PETJIAMEHTAII0 3aXO/[iB, 10 3aCTOCOBYETHCS /10
0cib, sIKi MiZ03PI0I0THCS Y BUMHEHI a00 BUMHUJIN JOMAIIHE HACUJIBCTBO Ha YCiX
PIBHSIX HOPMATUBHO-TIPABOBOTO PETYJIIOBAHHS; PO3MEKYBATH MOHITTS «OOMEKY-
BaJIbHUIT 3aXi/l>, «3aMOOLKHUN 3aXij», «OOMEKYBAIBHUN MPUIIC» Ta «TUMYACOBUI
3a00POHHUI TTPUTIHC.

Buxnao ocnoenozo mamepiany. Ilinsuiiena yBara B Ykpaini 10 mpobiemu
JIOMANTHbOTO HACUJIbCTBA MPOCTEXYETHCS Y (DOPMYBaHHI TOJITUKU Ta BiJIITOBIHO
peaizaiiii €BponelchbKNX CTaHJAPTIB y cdepi MPOTUIii TAKOMY HACUJIBCTBY 3 Yacy
migmcanns 11 tpasust 2011 p. Kousenttii Pagu €Bponu npo 3anmobiraHHs HACHIIb-
CTBY CTOCOBHO JKiHOK i JIOMAIllHbOMY HACHJILCTBY Ta GOPOTHOY 3 MU SBHUIAMU
[8], sixa orpumasa HazBy CTaMOyIbChKa KOHBEHIIISI Ta CTAIa BJKE TIEBHUM CBITOBUM
(heHOMeHOM MizKHapoaHOTO MTpaBa. Ha aymky nipesuzenta IlapiamenTcbkoi acambiiei
Pagu €pporm JKan-Knoga Minbiiona, 1151 KonBeHilist € KOMIIJIEKCHUM MiKHApOIHUM
aKTOM, 1[0 MA€ CHPUSTH 3aXUCTY, CYAOBIil BiAMOBIJaNIbHOCTI Ta BUPOOJIEHHIO BiJIIO-
BijiHOI cTpaTerii 3amobiraHHs HACUJIbCTBY MO0 JKIHOK i JOMAITHBOMY HACUJIbCTBY
[7]. KouBentis cupsmoBana Ha Te, 100 3a0e311e4MTH MOKPAIIEHHS CTAHOBMINA He
TIJIBKY KIHOK, a W YOJIOBIKiB, /liTell Ta JItOJlell TIOXMUJIOTO BiKY, a TAaKOX MMOCUJIUTH
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HoBary /[0 MpaB JIOAWHK, 32 YMOBY IiATPUMAHHs ii OibIricTiO AepkaB €BpOIIH.
[Minmucanns, patudikallis Ta Moganbiia peaiisallisd MOJ0XKeHb KOHBEHIIl 4iTKO
BKa3y€ Ha BU3HAHHS JE€P/KAaBOI0 TIOTPeOU Y CIIPABEIMBOCTI IS TOCTPAKIAINAX Ta
COJIiITApHOCTI 3 HUMM.

Huni Ykpaina moci nepebyBa€ Ha MUISXY MPUIHSTTS PillleHHs 11010 paTudika-
1ii CramOysibcbKol KoHBeHINi. [TinaHoM 3aKoHOIPOEKTHOI poboTtu BepxosHoi Pamu
Vipainu Ha 2021 p. Oys0 nepenbadyeHo Ha JIOTUN I[bOTO POKY TOAAHHS TPOEKTY
sakoHy Ykpaiau «IIpo parmdikaiito Kousenmii Pagun €Bpomu mpo 3amobiraHHs
HACUJILCTBY CTOCOBHO JKiHOK i IOMAITHhOMY HACUJIBCTBY Ta OOPOTHOY i3 IIMMU SIBU-
mamu (CramOysibchbKka KOHBEHIIisT)» 10 KomiTeTy 3 MUTaHb 30BHINTHBOI O THKN Ta
MiKITapJIaMEHTChKOTO CIIiBPOOITHUITBA [9] 11 POBIUISILY, IO CBIUUTH PO HAMIp
3aKOHOJIaBIlS y BUPIillleHH] nuTanHsa moao patudikaiii Kouseniii. Xovya ctanom
Ha 11.08.2021 p. 3akoHOTPOEKT 110 3a3HaueHOTO KomiTery BepxoBnoi Paam 1me He
nepezano, aje pobora mpodILHOTO MiHICTEPCTBA 3 MPUBOAY HAJIEKHOTO OIpAIio-
BaHHsI, MTOTOJKEHHsT Ta OOTOBOPEHHST 3a3HAYEHOTO 3aKOHOTPOEKTY ie. TyT cirin
3a3HAYMTH, 1110 HaBiTh i 6e3 patudikaiii Konseniii Ykpaina, nounnaioun 3 2017 p.,
B)Ke BHeCJIa HU3KY CYTHICHUX 3MiH JI0 3aKOHO/IaBCTBA caMe 3 METOI0 peasii3allii oJo-
keHb CTaMOyJIbChKOT KOHBEHIIIi Ta BIPOBA/KEHHSI HOBUX €BPOIEHCHKUX CTAHAAPTIB
3aMobiraHHst Ta MPOTU/IIT TOMAITHBOMY HACUJIbCTBY.

OmanM i3 BaKIMBUX 3aKOHOJABYNX BUPITIEHD CTAO YBEIEHHS HOBUX MTPABOBUX
3aXO0/IiB, 10 3aCTOCOBYIOTHCS 0 OCi0, sIKi CKOL/IM JIOMAIIHE HACUJIBCTBO YM IIi/103-
proThCd y Horo BunHeHHI. CaMe 3 MeTOM0 IMOJIIBEKTOPHOI peasi3ailii moJ0KeHb
CraMOyIbChbKOI KOHBEHILII I1i 3aX0AM 3aKpillJieHi Ha Pi3HUX PiBHSAX HOPMATHB-
HO-TIPABOBOTO PETyJIIOBAHHS: Ha PidHi yusiivnoi eionosidarvrnocmi (0OMeKyBaTbHUN
IIPUIINC); aominicmpamusnoi ionosioarvrocmi (TEPMIHOBHIL 3a00POHHMI IPUIIUC);
Ha pisHi 00cy006020 Po32asa0y KpUMiHab020 nposadcents (0OMeRyBaTbHUN 3axXis,
SIK BHJ[ 3aMTO0I’KHOTO 3aXO0/y, SIKUI 3aCTOCOBYETBCS 0 OCi0, SIKi Mi03PIOIOTHCS Y
BYMHEHHI JOMAIIHbOTO HACUJIBCTBA); HA PI6HI 3AKOHOO0ABCMEA NPO KPUMIHALLHY
gionosioanviicms (0OMeKyBaJbHUII 3aXil KPUMiHAJTBHO-IIPABOBOTO XapakKTepy, 10
3aCTOCOBYETHCS 10 OCi0, SIKI BUMHMIN JAOMAaIIHE HacuabeTBO) [5]. Ile Takox saxoou
AOMIHICMPaAMueHo-npopilaKkmuunozo xapaxmepy, Mo mnepeadavyaroTh 31iCHEHHS
pOGITAKTHYHOTO 00JIIKY TaKUX TPABOMOPYIIHUKIB, TPOBEIEHHS 3 HUMU BiIIOBI/I-
HOI TPOGiTaKTHIHOT poOOTH, a TAKOXK 3aTyYeHHs 1X [0 PIBHOMAHITHUX TPOTPaM JIJist
KPUB/IHUKIB).

Cepes cyTTEBUX KPOKIB JIepKaBU CJIijT 3a3HAUYNTH OKpeMuii 3akoH Ykpaiau «IIpo
BHeceHHs 3MiH 10 Kpuminaspaoro ta KpuminaabHOTO TIpoilecyasbHOTO KOIEKCIB
Ykpainu 3 meToro pearizariii mosoxenb Kousentiii Pagu €Bporu npo 3amobiranus
HACUJIBCTBY CTOCOBHO JKIHOK i JJOMAITHBOMY HACHJILCTBY Ta OOPOTHOY 3 IUMU SIBU-
mamu> Ne 2227-VIII Bix 06.12.2017 p. [10], sikuit Habpas unnHocTi 11 ciunst 2019 p.,
Ta CreliaabHuil HoBUil 3aKoH YKpainu «IIpo 3amobiraHts Ta MPOTUIIO0 IOMAIIHBOMY
HacuabeTBY» N 2229-VIII Bix 07.12.2017 p. [11], sskum OyJi0 BHECEHO 3MiHU 10
nonoxkeHb Komekcy Ykpainu mpo aaminicTpaTuBHI mpaBomopymieHus (ct. 39-1,
ct. 173-2) [13], HuBiapHOTO TIpotiecyanmbHOTO Koziekcy Ykpaian [14] (u. 8 ta u. 11
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cr. 128, cr. 350 (1-8), u. 1 cr. 430), 3akony Ykpainu «IIpo 3abesneyeHHsT PIBHUX
MpaB Ta MOXKJIUBOCTEH KiHOK i 4osI0BiKiB» (cT. 21-5) [15].

Pazom 3 TUM Yepes MOsIBY HOBUX 3aXO/iB 6OPOTHOM 3 JOMAIIHIM HACHIBCTBOM
B YKPaiHCHbKOMY 3aKOHOJIAaBCTBI Ta TOMPU HEBEJIUKUI MTPOMIZKOK Yacy 3aCTOCYBaHHS
Hapasi IPOCJiIKOBYETbCS MeBHA HEY3TO/KEHICTb Y HOPMaTHBHO-IIPABOBOMY pery-
JIIOBaHHI IOZI0 PO3YMIHHS TlepelyMOB Ta IMiJ[CTaB 3aCTOCYBAHHS TaKUX 3aXO/iB,
060B’s13KiB Cy6'€KTIB 3aCTOCYBaHHS OOMEKEHD 1 KOHTPOJIIO 32 BUKOHAHHSIM OCTaHHiX.

Tax, i3 MeTOI0 3aKPiTIJIEHHS TEePEeJTiKy HOBUX 3aXO7IiB, 10 MOKYTh 3aCTOCOBYBa-
THUCSI 10 0Ci0, SIKi BAAOTHCS 10 IOMAITHHOTO HACHILCTBA, 3aKOHO/IABEIlb BHOKPEMUB
y 3akoHi Ykpainu «IIpo 3amobiraHHst Ta MPOTHU/II0 JOMAITHbOMY HaCHJIbCTBY»
Ne 2229-VIII Bix 07.12.2017 p. (mani — 3akon Ne 2229-VIII) okpemuit po3mia V i3
BIZINTOBI/IHOIO Ha3BoI0: «CreliaabHi 3aX0u MO0 TPOTU/IIT OMANTHBOMY HACUJIb-
CTBY», Bi/IHICIITN 3TiJTHO 3i CT. 24 BKazaHOTO 3aKOHY /I0 HUX Taki 3axoju: 1) TepmiHO-
BUI 3a00POHHMII TIPUITAC CTOCOBHO TIPABOTIOPYIITHUKA; 2) 0OMEKYBATbHIIA TIPUITUC
I[0/I0 HHOTO; 3) B3ATTSA KPUBIHUKA Ha MPOMLIAKTUYHII 00K Ta 3AiHCHEHHS 3 HIM
npodiakTHYHOT Po6OTH; 4) CIIPSIMyBaHHS TPABOTIOPYITHIKA Ha TIPOXOKEHHST Bi/l-
HOBiZHOI TIporpaMu st KpuBAHKKIB [11]. Ak ybayaeTbes i3 BUKIaIeHOTO, 3aKOHO/IA-
Bellb 32 TAKOI'O IiAXO/y He 3a3Ha4MB 0OMEKYBa/IbHI 3aX01 KPUMIHAIBHO-IIPABOBOIO
Ta KPUMiHAJBHO-TIPOIIECYaTBbHOTO XapaKTepy SK OKPeMi BUIU CIEIiaTbHUX 3aX0/IiB
MPOTHU/IiT TOMAITHHOMY HACUJIBCTBY. BMOKpeMUWBIM OcTaHHi, 3akoHOMaBelb y 1. 10
cT. 26 3akony Ne 2229-VIII 3a3HauuB, 110 y pasi mopylieHHsI KPUMiHAJIBHOTO TTPO-
Ba/[KeHHs 32 (DaKTOM YUHMHEHHS IOMAlllHbOTO HACUJIBCTBA MEPeJIiK 3aX0/IiB, CIIPSIMO-
BaHWX HA TMMYacoBe OOMEKeHHs TIpaB Y TOKJIaJeHHsT 000B'I3KIB Ha MiZI03PIOBaHYy,
o6BUHYBauyBaHy ab0 BU3HaHY BUHHOIO Y CKOEHHI TAKOTO KPUMiHAJIBLHOTO MTPABOIIO-
pyleHHS 0c0o0y, a TaKOK MOPSIZOK IX 3aCTOCYBaHHS BU3HAYAIOThCs KpuMmiHaabHUM
kozekcoM Ykpainu (nami — KK) ta KpuminanbHuM mpoiiecyaqbHUM KOJEKCOM
Yipainu (mam — KIIK) [11]. 3asnaunBumm y 3akoHi 00OMeKyBaJbHI 3aX01 KPUMi-
HAJIbHO-TIPABOBOI'0 XapaKTepy Ta KPUMiHAJIbHO-IIPOIleCyalbHOTO XapaKkTepy 1opyd
i3 3ax0/1aMu, IHIIIMMU 32 TPABOBOIO TIPUPOIOI0, 3aKOHOIABEIb THM CAMUM O0YMOBUB
MOKJUBICTH iX CIPUUHATTSA SIK TaKUX, IO PETJaMEHTYIOThCS ITUBLIBHO-ITPOIIECY-
QJIbHUM 3aKOHOJIAaBCTBOM. Take HeBjase BUPINIEHHS BUKJIWKAIO CYIEPEYHOCTI Ta
MOMUJIKM Y PO3YMiHHI i 3aCTOCYBaHHI IIMX 3aXO[iB K cepen (axiBIliB i3 MUTaHb
MPOTHUIIT IOMAITHBOMY HACHJILCTBY, TaK i cepell TPOMAJIsTH, siKi 6aKaloTh peasisyBaTh
CBOE ITPaBO Ha yOe3redeHHs BiJ TAKOro HacUIbcTBa. DaKTHYHO cTamacs MmayTaHMHA
00 Cy0'€KTIB, MOPSIKY, IIEPEAYMOB Ta IICTaB 3aCTOCYBAaHHS IIPABOBUX 3aXO/iB
3armobirantst JJOMalIHbOMY HACHJIbCTBY. Tak, 0OMEKyBaJIbHUI MPUIUC, HA KU
BKa3ye 3akoHomaBelb y 3akoHi Ne 2229-VIII, 3a cBo€io mpaBoBOIO MPUPOIOIO € He
3aX0J/IOM CTSATHEeHHsT abo moKapaHHs ocobu, 1o 3akpimieni y Kogekci Ykpaiau mpo
aaminictpatuBHi ipaBonopymnieHHd (nani — KYnAll) ra y KK, a TumyacoBum 3axo-
JIOM, CIIPSIMOBAHUM Ha TIOTIEPE/KEHHs] BUNHEHHST HACUJILCTBA U yOesnedeHHs: ocib
710 PO3B’SI3aHHS MUTAHHS PO IOPUANYHY OIIIHKY MiSTHHS KPUBAHUKA 3 TIPUUHATTAM
BiZITTOBiTHOTO PillIeHHS MO0 HHOTO B aMiHICTPAaTUBHUX YN KPUMiHAJIBHUX IMPO-
Ba/UKeHHSX [1].
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[Mlo cTocy€eThCst MUTAHHS TIEPELYMOBH 3aCTOCYBaHHS OOMEKYBAJIbHUX 3aXOJIiB
KPUMiHAJIBbHO-TIPABOBOTO XapaKTepy [0 0Ci0, sKi BYMHUIN JOMAIIHE HACHILCTBO,
TO BOHO TaKOX € Ha CbOTOJIHI AMCKYCIHUM y NPAKTUYHIN IJIOMMHI, 1 HeBUIIA/-
KOBO CTaJIo mpeaMeToM (HaxoBoro 06roBopeHHs [4]. Tak, IPyHTOBHUMMU € CY/KEHHSI
B. I. bopucosa ta /I. II. €BT€€BOI MO0 TOHATTS «3JOUYUHY, 1O TTOB’SI3aHUN i3
JIOMAIIHIM HACHJIbCTBOM», IIiJl SKMM aBTOPU PO3YMilOTh OYib-siKe KPpUMiHaJdbHE
MPABOIOPYIIIEHHS, BUNHEHE 32 0OCTaBUH, sIKi MAlOTh X04a O OJIUH i3 mepesiueHnx y
ct. 1 3akony Ne 2229-VIII enemenTiB, He3a/Ie’KHO Bijl HASIBHOCTI BKa3iBKM HA HHOTO B
HOpMi nieBHOI ctatTi (WactuHi ctatti) KK Ik HA KOHCTUTYTUBHY 03HAKy KPUMiHAJb-
HOTO TIPABOTIOPYIIIEHHST 00 03HAKY KPUMIHATIBHOTO TPABOMOPYIIEHHS (3JI04UHY) 3
o0Tsekytounmu obcrasuamu [3]. ABropu HaykoBo-TIpakTHYHOTO KOMEHTapst 3aKOHY
Yrpaiuu «IIpo 3amobiranHs Ta MPOTHIIIO TOMAITHBOMY HacUIbCTBY» Bix 2020 p. [1]
nepekoHadi, mo y 1. 10 cr. 26 3akony Ne 2229-VIII 3akoHO0/aBEIh PUTTYCKAETHCS
TTEBHOT TEPMiHOJIOTIYHOI HETOYHOCTIi, OCKIJIbKM OTOTOKHIOE KPUMiHAJIbHE TTPaBO-
MTOPYIIEHHS, OB’ s3aHe 3 JOMANTHIM HACUJIbCTBOM, TLIBKU 13 JOMANTHIM HACHUJIb-
cTBOM, nepegbavenum cr. 126-1 KK. BoaHouac nepesik 3aXo/iB 11010 TUMYACOBOTO
0OMesKeHHsI TIPaB UM TOKJIaJeHHsT 0O0B’SI3KIB CTOCYETHCST 0COOM, SIKa T I03PIOETHCS,
O0OBMHYBAYYETHCSA Y BUMHEHHI He TiIbKM JIOMAIIHBOTO HACUJIBCTBA, 3a3HAYEHOTO Y
ct. 126-1 KK, a i1 iH1moro KpuMiHaIbHOTO TTPABOTIOPYIIIEHHS, TTOB’SI3aHOTO 3 JIOMATIl-
HiM HACUJIBCTBOM.

[lng momonanHs 3a3HaYEHUX HEY3TO/KEHOCTEH BBAKAEMO MOKJIMBUM 3aIPO-
MIOHYBATU TaKy cucmemy TPAaBOBUX 3aXOJiB MPOTHU/II 1OMAITHbOMY HACUJBCTBY 3
ypaxyBaHHSAM CTYTEHS MIKIJJIMBOCTI UM TSAXKKOCTI ITPABOMIOPYIIIEHHS, siKe BiJlHeCeHe
710 TIEBHOTO PiBHS HOPMATHUBHO-TIPABOBOTO PETyJIIOBAHHS.

1. Tepminosuil 3a60ponHULl NPUNUC AOMIHICMPAMUBHO-NPABOBOZ0 XAPAKMEDY
(ct. 25 3akony Ne 2229-VIII ta nakaz MBC Big 01.08.2018 p. Ne 654) [16]:

— IepelyMOBOIO HOro 3aCTOCYBaHHS € aJIMiHICTpaTHBHE IPABOIOPYIICHHS,
TOOTO CYCIIJIBHO MIKI/TUBE TIPOTUIIPABHE BUHHE [isSTHHS, 1110 nepeabadete ct. 173-2
KVnATl, ke mosisirae B yMUCHOMY BUMHEHHI OyIb-SIKUX isiHb (Di3MYHOTO, IICUXO-
JIOTIYHOro ab0 eKOHOMIYHOrO XapakTepy (3aCTOCYBaHHS IIOTPO3, 00pa3 Yu mepeciii-
JlyBaHb, HACUJIBCTBA, IO HE CYMPOBOKYETHCS 3AMOMITHHAM TiJIECHUX YITKOKEHb,
1030aBJeHHST 1Ki, JKUTJIA, OIATY YU OYy/Ib-SIKOTO iHIIOTO MaifHa TOIIO ), 10 MPHU3BEJIO
(ab0 MOTJIO TIPU3BECTH) JI0 3ATOIISTHHST MIKOAN (Di3MYHOMY YU TICUXIYHOMY 3/I0POB’I0
noTepiriyioi ocobu [13];

— MiICTaBOIO 3aCTOCYBAHHS € TEPMIHOBUI 3a00POHHUI TIPUIIKC, 1[0 BUHOCUTHCS
a0 3a 3asBOIO MOTEPIILIOI 0coOH, ab0 K 3a BIACHOIO IHIIIATUBOIO CIIBPOOITHUKOM
YIIOBHOBaXKeHOTO Tizipo3iny HarionanbHoi mosinii YKpaiHu BHACTIZIOK OIIIHKA HUM
PU3UKIB HAsIBHOCTI O€3IOCEPEHBOI 3arPO3H TSI JKUTTST Ta 3/I0POB’s TIOCTPAKAATIOTO
3apajJii HETATHOTO TPUIIMHEHHS HACUJIbCTBA B CiM'i, HEJJONYIIEHH WOTO TPOJIOB-
JKeHHST UM BUMHEHHS MOBTOPHO [16];

— cyb’extom npusHauenHs € Harionanbaa nosiiis Ypaiau (ii yHoBHOBasKeHUiT
MpalliBHUK);

— crpok npusHadeHHst — 10 10 xio.
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2. ObmexcysanvHull nPUNUC YUBLIbHO-NPOUecyarviozo xapakmepy (ct. 26 3akoHy
ta [masa 13 IIIK Ykpainn):

— TIepelyMOBOIO 3aCTOCYBAaHHS I[bOTO 3aXO0/y € ITUBITHHO-TIPABOBUI MMPOCTYTIOK,
TOOTO CYCIIJIBHO MIKiJIMBE MPOTUIIPAaBHE JisIHHS, sike Tepeadadere ctT. 1 3akoHy
Ne 2229-VIII, a came, aist (6e3aisibHiCTh) (Hi3UUHOTO, MCUXOJIOTIYHOTO, CEKCYab-
HOTO Y1 €KOHOMIYHOTO HACHJIbCTBA, BUNHEHOTO B CiM'T ab0 3a MicLleM IIPOKHUBAHHSI
abo Mix poaumuamu, abo MiXK TOAPYHKKSIM (KOJUIIHIM 4K TerepiiHim), abo Mix
CIILJIBHO IPOKUBAIOUMMU OJHIEIO ciM'€l0 ocobamu, AKi Ipu 1bOMY He nepedyBa-
10Th (He TepebyBajn) Misk o600 y U001 Y POAMHHUX CTOCYHKAX, HE3aJIeKHO
Bijl TOTO, YN CIIBMAZla€ Micile MPOKUBAHHST 0COOH, sIKa BAAJIACS 0 JOMAITHBOTO
HACUJIBCTBA, Ta 0COOM, 1[0 MOCTPaXK/AIa BiJl HbOTO, @ TAK CAMO MOTPO3YM BUNHEHHSI
Takux AisHb [11];

— MiJICTaBOIO 3aCTOCYBAHHS € PILllEHHS CYY, IOBIIOMJIEHHS IIPO BUAady abo
[POIOBKEHHST 0OMEKYBAJIBHOTO TIPUITHCY 32 3asiBOIO 3alliKaBJEHUX 0Cib;

— cy0’e€KTOM MpPU3HAYEHHS € CY/I.

— CTPOK TIPU3HAYEHHST — BiJl OJTHOTO /IO II€CTU MiCSITiB.

3. Banobixcnuil 3axi0 KPUMIHATLHO-NPOUECYATbHOZ0 Xapakmepy, 0 3aCTOCO-
BYIOTBCST /IO TI03PIOBAaHUX y CKOEHHI JOMANIHbOro HacuiabctBa ocib (1. 10 cr. 25
3akony ta 1. 6 ct. 194 KIIK Ykpaian):

— TIepelyMOBOIO HOTO 3aCTOCYBAaHHSI € HAsIBHICTH OOTPYHTOBAHOI IMi03pU Y
BUMHEHHI 0CO00I0 TIOB’SI3aHOTO 3 JIOMAIIHIM HACHJIbCTBOM KPUMiHAJIBHOTO IMPaBO-
HOPYIIEHHs, a caMe CYCIiJIbHO HeOe3MeYHOro [isTHHS (3JI04nHY ), epebadyeHoro Cr.
126" KK, Ta Oyib-sIKOTr0o iHIIOr0 KPUMiHAJIBHOTO MPABOMOPYIIEHHS, BUNHEHOTO 3
obCcTaByH, SIKi CBi[4aTh [P0 HASIBHICTH y AisHHI X04a 6 OJHOTO 3 IepesiyeHux y cr. 1
3akony Ne 2229-VIII enemenTiB (03HaK), He3aJIeKHO Bijl BKa3iBKU Ha HHOTO B HOPMi
cratTi (wacturi crarti) KK, mo iHKpUMiHY€EThCS, SIK Ha KOHCTUTYTUBHY O3HAKy
KPUMIHAJIBHOTO MTPABOTIOPYIIEHHS (3/1041HY ) ab0 Bi0OpaskeHHsT SIK 0OCTaBUHM, 10
00TsIKYyE KPUMiHAIbHY BiIMTOBIIAIbHICTB;

— II/ICTaBOIO 3aCTOCYBAHHS € HAsIBHICTb PU3UKIB, SIKi IAIOTh /I0CTATHIO iHdOpMa-
IO CJIAYOMY CY/UIL, CY/y BBaXKaTH, 110 I103PIOBaHNI, 0OBUHYBAUEHUH, 3aCy[KEHII
MoxKe 3aiicauTu ii, mepenbadeni u. 1 cr. 177 KIIK Ykpainu, a TakoX HasgBHICTb
iHTepecy MOTEPIIJIOTO Biji KpUMiHATBHOTO MTPABOITOPYINEHHS (3JI0YMHY ), O TTOB’SI-
3aHe 3 HACUJIbCTBOM Y CIM'I;

— cy0’eKTOM TIPU3HAYEHHSI € CJIUMit Cyist (OpraHu JIOCY/I0BOTO PO3CJIiLyBaHHS);

— CTPOK TIpU3HAYEeHHsST — He OLIbIle BOX MICSIIB, ajle MOKe OyTU TPOJIOBIKE-
HUIT 32 KJIOMOTaHHSAM CJIiTYOTO, MOTO/UKEHUM 3 TIPOKYPOPOM, ab0 3a KJIOMOTAHHSIM
MTPOKYypoOpa.

4. Obmedxrcysanvnuil 3axi0 KPUMIHATLHO-NPABOBOZO XAPAKMeEPY, O 3aCTOCOBY-
€ThCsI 10 0Cib, ki ckoimm nomarntHe HacuiabeTBO (1. 10 cr. 25 3akony Ta ct. 91-1
KK ¥Ykpainn):

— MepeayMOBOIO HOTO 3aCTOCYBaHHsI € BUMHEHHsI 0c000I0 3/10unHy (TiabKU
I[bOTO Pi3HOBU/Y KPHUMiHAJIBbHOTO TPABONOPYIIEHHS), O MOB’s3aHe 3 J0Malll-
HIM HAaCUJbCTBOM, TOOTO CYCIiJbHO HebOe3IMeYHOoro MisHHs, HepegdadyeHoro
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cr. 126! KK, a60 Gy /1b-sIKOTO 1HIIOTO 3/104MHY, 0OCTAaBHUHI CKOEHHSI SIKOTO TTITBEPIKY-
I0Th HAsIBHICTD Y JistHHI X049a 6 OJHOTO 3 THX €JIeMEHTIB (03HaK) JOMAIIHbOIO HACH/Ib-
CTBa, 1Mo nepestiveni y cr. 1 3akony Ne 2229-VIII, HesaneskHO Biji BKa3iBKM Ha HHOTO
B HOpMi iHKpUMiHOBaHOI cTarTi (YactuHi ctarTi) KK K KOHCTUTYTUBHOI O3HAKU 3J10-
yrHy ab0 BiftoOpakeHHs sIK 0OCTaBUHM, 110 OOTSIKY€E KPUMIHAIBHY BiIlIOBIIA/IbHICTH;

— Mi/ICTaBOIO 3aCTOCYBAHHS € iHTEPeC MOTEPITIOTO BiJl 3JI0YMHY, OB S3aHOTO 3
JIOMAIIHIM HaCUJIbCTBOM, SIKUI yPaXOBYETHCS CyOM IPU BUHECEHHI PillleHHs 110/10
3aCTOCYBaHHS 0OMEKYBAJIBLHOTO 3aX0Ly SIK JOJATKOBOTIO 3aX0/ly KPHUMiHAIbHO-TIPa-
BOTO XapaKTepy /10 MoKapaHHs abo K 3BiIIbHEHHST 0COOM BiJl TOKAPAHHST UM BiJl KPH-
MIHAJIbHOI BiZIITIOBIZIaJIbHOCTI;

— cy0’€KTOM TIPU3HAYEHHS € CY/I;

— CTPOK IIPU3HAYEHHS — BiJl OJHOIO 0 TPhOX MICSIIB, ajie 3a MOTpedr CTPOKU
MOKYTb IOJIOBKYBATUC Ha OLIBII TPUBAIUIL TEPMiH, 1[0 BUSHAYAETHCS CYIOM, SIKHii
IpU I[bOMY He Moxke OyTu Oibiim 3a 12 micsiis.

5. Bzamms kpueonuxa na npodiraxmuunuii 001K i nposedenns 3 Hum npogi-
Jaakmuunoi pobomu AK 3axij aaMiHICTpaTHBHO-TIPaBOBOTO xapakrepy (1. 3 cr. 23
3akony Ne 2229-VIII ta ITopsimok B3STTs Ha MPOMIIaKTUYHUN 00K, IIPOBEIECHHS
npodiakTHYHOI POOOTH Ta BHATTS 3 HPOMLIAKTUYHOTO 00IIKY KPUBAHUKA YIIOBHO-
BaKeHWM Tijpo3aijiom oprany HarlionanapHOi Toinii YKpainu, 1o 3aTBEPAKeHUI
nakazoM MBC Ykpainu Big 25.02.2019 Ne 124) [17]:

— IepelyMOBOIO HOTO 3aCTOCYBaHHSI MOKe OyTu Oy/b-sIKWil 3a CTyIIEHEM CyC-
HiIbHOT HEGE3MEYHOCTI TPOSIB IOMAITHBOTO HACHIIBCTBA, TOOTO Oy/ib-sIKe 3aKpillieHe
y ct. 1 3akony Ne 2229-VIII, cr. 173-2 KYnAll, ct. 126-1 KK un HOpMax iHIAX
crarreii KK (10 nepenbavyaiors 3mounn) maisiaust (zist, 6e3ais/IbHICTh), 06CTaBUHI
BUMHEHHST SIKOTO CBifYaTh IPO Te, IO BOHO MICTHTH X04a O OAWH i3 eJeMEeHTIB
(0o3HAK) HACWJIBCTBA B CIM’i;

— TII/ICTaBOIO 3aCTOCYBAHHS € CKJIAJICHUH a/IMIHICTPATUBHUI ITPOTOKOJI TTPO TIEPEST-
6auere cr. 173-2 KYnAII aaminicrpatuBHe IPaBOIOPYIIEHHS; BAHECEHHIA CITIBPOOIT-
HUKOM YIIOBHOB;KEHOTO IiIPO3/iTy MOJIlil TepMiHOBUI 3a00POHHUI IIPUITKC TIO0
KPUBJIHUKA; OJIepKaHHSI YIIOBHOBAKEHUM ITi/IPO3/ILJIOM TIOJIIT B MOPSIZIKY, BCTAHOBJIE-
HOMY 3aKOHOM, iH(OPMAIlii PO BUAAYy CYA0M 0OMEKYBAIBHOTO TIPUITHCY KPUBIHUKY
(1. 6 ct. 26 3akony Ne 2229-VIII Ta ct. 350-8 I{uBiIbHOTO TIPOIECYATTBHOTO KOJEKCY);
pillleHHsI Cy/ly [P0 HAKJIAJIeHHs a/IMiHICTPATUBHOTO CTSTHEHHS 3a BUMHEHHS Ilepel-
6auyenoro ct. 173-2 KYnAIl aaminictpaTusHoro mnpasonopyiierns [17] (ckoenHs
JIOMAIITHBOTO HACUJIbCTBA YN HACUJIBCTBA 32 O3HAKOIO CTATi, HEBUKOHAHHS TEPMiHOBOTO
3a00POHHOTO MIPUITUCY YU HEIOBIZOMJIEHHSI 0cO00IO TIPO Miciie I TMMYacOBOro Imepe-
GyBaHHs1); TOPYIIEHHST KPUMIHATBHOTO MPOBA/IKEHHST Y 3B’SI3Ky 3 YUMHEHHSIM KPHUB/I-
HUKOM JIOMAIITHhOTO HACUJILCTBA ab0 K HACHJILCTBA 32 O3HAKOIO CTaTi; TIOBIIOMJICHHST
YCTaHOBHM BUKOHAHHS TTOKapaHb PO 3BiTbHEHHsI BiJl BilOyBaHHsI MTOKAapaHHsT 0COOH,
3aCy/KEHOI 32 HACUJIbCTBO B CiM'1 UM HACHUJIbCTBO 32 03HAKOIO cTaTi [17];

— cy6’exToM npusHaveHHs € HarionasbHa ot YKpainu;

— CTPOK NPU3HAYEHHSI BU3HAYAETHCH BIJMOBIHO /0 CTPOKIB 3aCTOCYBaHHS
3aXO0/[iB TUMYACOBOTO OOMEKEHHS TIPaB UM MOKJIAJeHHsT 0O0B’SI3KIB Ha TIPABOIOPYIII-
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HUKa, 110 TepeadadeHi 0OMeKyBaJIbHIM TIPUITMCOM CTOCOBHO KPUBIHUKA, a B pasi
IIPOJIOBYKEHHS IIPUIIUCY — HAa BCTAHOBJICHUI CYIOM CTPOK; YIIPOZOBK OJTHOTO POKY
3 JIHSI BUSIBJIEHHS OCTaHHBOTO (haKTy CKOEHHS JOMAIIHBOTO HACUJIBCTBA Y BUIIAJIKY,
KOJIM OOMEsKYBATbHUI MPUITUC IIOJI0 KPUBAHUKA CY/IOM He BUHOCUBCS; YIIPOIOBIK
OJTHOTO POKY 3 JIHSI HaKJIAJeHHS CY/IOM aJIMiHICTPaTUBHOTO CTSTHEHHS 32 BUMHEHHS
JIOMAITHBOTO HACHJIBCTBA YK HACUJIbCTBA 3a O3HAKOIO CTaTi; 10 HaOpaHHS 3aKOHHOI
CUJI BUPOKOM Cy/ly Y BiIKPUTOMY 32 (paKTOM BUMHEHHS 3a3HAYEHMX JisIHb KPH-
MiHaJIbHOMY IIPOBAJKE€HHI; 10 TIOTalleHHs a00 3HATTS CyAUMOCTI 32 PO3IJIsIAyBaHe
KpUMiHAJTbHE TIPABOTIOPYIIECHHSI.

6. Hanpasnenns npagonopyuHuxa Ha npoxooreHts npozpamu 0isk KPUBOHUKIG €
AK OKPEMUM 3aX000M, MAK i CKIAO080H) 00OMENCYBANLHUX 3AX00I68 KPUMIHALLHOZO MA
KPUMIHATLHO-NPOUECYanlvrozo xapaxmepy. 1Ipo icHyBaHHS 3a3HAYEHOTrO 3aXOAY, SIK
OKPEMOT0 BHY, CBIZIYNTh, 30KpeMa, nepenbadena ct. 390-1 KK kpuminaibHa Bijmo-
Bila7IbHICTh 32 HEBUKOHAHHS OOMEKYBATbHUX 3aXOJIiB, OOMEXKYBAIbHIX TIPHUIUCIB
YU HEIIPOXO/KEHHS IIPOrpaMu JIJIsl KpUB/IHUKIB:

— IIepelyMOBOIO CIIPSIMYBAaHHS Ha IIPOXOJPKEHHS IIPOTrPaMU MOXKe BUCTYIATH
OyIb-sIKUiT TIPOSIB IOMAIIHBOTO HACUJIBCTBA, HE3AJIEKHO BiJl CYCITIJIBHOI MIKiINBO-
cTi un HeOGEe3NMeYHOCTi 0CTaHHBOTO, TOOTO OY/b-sKe 3 HepeadayeHux y cr. 1 3akony
Ne 2229-VIII, cr. 173-2 KYnAll, cr. 126-1 KK gigub (giit abo 6es3xisibHocTi), a
TaKOXK OY/Ib-SIKUI IHIIUE 371091H, OOCTABMHU BUNHEHHST SIKUX MOXKYTb OyTH CBiueH-
HSM TPUCYTHOCTI Y [isTHHI 0COOM TPUHAWMHI OZHOTO 3 eJIeMeHTIB (03HaK) HACHJIb-
CTBa B CiM'T;

— T/ICTaBOIO HAIIPaBJEHHS € PillleHHS CYY, a TaK caMO ydyacTh y Tporpami 3a
BJIACHOIO iHIIIATUBOIO KPUB/IHWKA Ha TTi/ICTaBi Pe3yJbTaTiB OIIHKU PU3WKIB Ta Bpa-
XOBYIOUH iHTepecu norepijgoro [18];

— cy6’eKTOM HarpaBJieHHs € ¢y ab0 KPUBIHUK, 1110 Oepe ydacTb y Takiil mpo-
rpaMi 3a BJIaCHOIO iHIIIaTUBOIO;

— CTPOK MPU3HAYEHHSI — BiJl TPHOX MICAIIIB /10 OJTHOTO POKY.

Takum 4MHOM, Ha BiZIMiHY Bijl 3aIIPOIIOHOBAHUX 3aKOHO/IABIEM Ta 3aKPITLICHUX
y cT. 24 3akony Ne 2229-VIII crnemniaabHUX 3aX0iB, CIIPSIMOBAHNUX HA MPOTUJIIIO
JIOMAITHBOMY HACHJIbCTBY, HaBeI€H] BUIIE BUAM OOMEKYBAJIbHUX 3aXO0/[iB 3aCBi/IUy-
I0Th HASIBHICTD Oi/IbII PO3TOPHYTOI CUCTEMH HOPMATHBHO-TIPABOBOTO PETYJIIOBAHHSI
3acTocyBaHHsI 0OMe)KYBaJIbHUX 3aXO/iB 3am00iraHHs Ta HPOTU/IIl JOMAIIHbOMY
HACHJIBCTBY, Ha sIKY i Tpeba opieHTyBaTHCst Ipu 0OpaHHi Bi/IIIOBITHOTO 0OMEKYBaTb-
Horo 3axoxy (auB. Tabu. 1).

Tab6smig 1. Cucrema npaBoBUX 3aXOJIiB 100 3aN00iTaHHA Ta IPOTHII JOMaIl-
HbOMY HACHUJIbCTBY

3a c1. 24 3akony Ne 2229-VIII Pesyabrar mociaimkeHHs
(cneuianbHi 3ax0/11) (dakTyHa cucremMa NpaBOBHX 3aXO/IiB)
1) TepmiHOBHUIT 3a00pOHHMI 1) TepMiHOBUIT 3a00POHHUI TTPHUITNC
MIPUIIAC CTOCOBHO KPUB/IHUKA, 1I0/I0 KPUB/IHUKA,;
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3a cr. 24 3akony Ne 2229-VIII
(cnemiabHi 3aX0/11)

PesyabraT mociigxeHHs
(dakTHyHa cucTeMa NMPaBOBHX 3aXOJiB)

II[OJI0 HHOTO;

JIJIsT KpUBJTHUKIB

2) oOMeKyBaJIbHUIN [IPUIINAC

3) B3ATTS KPUBIHUKA HA TIPO-
dinakTuyHUi 06JIK Ta POBEIECHHS
3 HUM IPOdiLIaKTHIHOI pobOTH;

4) HampaBJIeHHST TIPaBOTIOPYIII-
HUKA Ha TPOXOJIKEHHS MTPOTPaMU

2) 0OMeKyBaJIbHUIN IPUIINAC IUBLIb-
HO-TIPOTIECYaJTbHOTO XapaKTePy CTOCOBHO
KPUBIHWUKA,;

3) oOMeRyBaJIbHUN 3axXil KpUMiHAIb-
HO-TIPOIIECYAJIBHOTO XapaKTePy CTOCOBHO
Mi103PI0BAHOTO Y1 0O6BUHYBAYEHOTO;

4) obMeKyBaJIbHUN 3aXil KpUMiHAIb-
HO-IIPABOBOI'O XapaKTepy CTOCOBHO 0OCib, sKi
BUMHWJIN IOMAIITHE HACUITBCTBO;

5) B3SATTSI 0cOOU, sIKA BUNHIIIA JIOMAIITHE
HACUJIBCTBO, Ha TIPOMIIAKTUIHUN 00JIiK Ta
MIPOBEJIEHHS 3 Helo TPodimakTuIHOI poOOTH;

6) crpsMyBaHHS MPABOITOPYITHUKA HA
MIPOXO/IKEHHST TPOTPaMU JIJIsI KPUB/HUKIB

IIlo crocyerbest cep pisHUX TPOBAIKEHD (AAMIHICTPATUBHOTO, ITUBIJIBHOTO,
KPUMIiHAJbHO-TIPOIIECYATbHOTO Ta KPUMIHAJBHOTO), B MeKaX SIKUX Peasi3yroThCs
MPaBOBi 3aX0/M 3aMmobiTaHHs Ta MPOTHU/II JOMANTHHOMY HACUJILCTBY, TO BBAKAEMO
3a JIOIIJIbHE 3ATPONOHYBATH TaKe iX cXxeMaTHYHe 300pakKeHHsS Y BUTJISAAI CHCTEMU

(nuB. TabJL. 2).

Tabauig 2. Bugau mpaBoBHX 3aXO0/iB 3amobiraHHst Ta MPOTH/IIT HOMAINTHBOMY

HACUJIbCTBY
AJIMiHICTPaTHBHO- IusinbHO- KpuminanabHo- KpuminanabHo-

MPaBOBOTO MPaBOBOTO PO EeCyaJbHOTO MPaBOBOTO
XapakTepy Xapakrepy Xapakrepy Xapakrepy

TepminoBuii 3a60- O6MmexyBaIbHUI Oo6mexyBanpuuii | OOMeXyBaIbHUIA

POHHUN TPUTHC TPUTIUC 3axif 3axin

3acr.253Y tay 3act. 26 3Y tay nepenbadennii m. 6 |3a cr. 91-1 KKY

nopsiky KYmATI nopsiaky HITK ct. 194 KIIK

30606’ a3amnmns
3aJIUIIUTA MicIle
MpoKUBaHHA (TIepe-
GyBaHHsT) 0c0oOH, IO
mocTpaskaaia

ne nepedbaueno

ne nepedbaueno

He nepedbaueno
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AJIMiHICTPAaTUBHO-
MPaBOBOTO
XapakTepy

HusiapHo-
PaBOBOTO
XapakTepy

KpuminaibHo-
HPOIECYAIBHOTO
XapakTepy

KpuminaibHo-
paBoOBOrO
XapakTepy

3abopona Ha BXil

i nepeOyBannsa y
MIiCITi TIPOXKUBAHHS
(nepebyBaHHS)
ocobu, mocTpaxia-
JIO1 BiJl JOMAIITHBOTO
HaCUJIbCTBA

3abopona nepedyBaTH
y MiCIli CIiJIbHOTO
nposkuBatts (nepeby-
BaHHS) 3 MOCTPAK/IA-
JIOIO BiJl TOMAIITHBOTO
HACHJIbCTBA 0CO00I0

3abopona nepe-
OyBaTi y MicIi
CITIJIBHOTO TTPOKU-
BaHHS 3 0c000I0,
sIKa TIOCTpakaana
BIJI JIOMAIIIHBOTO
HACWJIBCTBA

3abopona tepe-
OyBaTH y MicIii
CIIJTBHOTO TTPOXKU-
BaHHS 3 0c00010,
SIKa TOCTPaKIaia
BI/I JIOMAIIIHBOTO
HACUJIbCTBA

He nepedbaueno

YCyHenHs ePEnTKoy y
KOPUCTYBaHHI Maii-
HOM, siKe nepeOyBae

y CHiNbHIN cyMicHIN
BJIacHOCTI a6o € 0co-
OUCTO0 ITPUBATHOO
BJIACHICTIO TIOCTPaXK-
J1aJI01 BiJl IOMAIITHBOTO
HACUJILCTBA 0COOU

ne nepedbaueno

ne nepedbaueno

He nepedbaueno

oOMencens CIiIKy-
BaHHS 3 JUTHHOIO,
110 TIOCTpaskaaia
BIJI JIOMAIIIHbOTO
HAaCHUJIbCTBA

oOMencens CIIKy-
BaHHS 3 JIUTHHOIO,
CTOCOBHO $TKOi a60
y MPUCYTHOCTI

sikoi 6yJ10 BUM-
HeHe JIOMAIITHE
HACUJIBCTBO

00MeNCeHHST CTILTT-
KyBaHHS 3 JIUTH-
HOIO CTOCOBHO SIKOI
abo y TIPUCYTHOCTI
KO OyJI0 BUM-
HEHe JIOMAIITHE
HACUJIBCTBO

He nepedbaueno

3abopona HabIuKa-
THCS JI0 TIOCTPaXKAaI01
0coOU Ha BU3HAYEHY
BIZICTaHb O MicLid 11
TIpOXKUBaHHA (TIepe-
OyBaHHS), HABYAHHS,
pobOTH YK iHIIUX
MiCIIb 4aCTOTO
Bi/IBi/lyBaHHS

3abopona HabImKa-
THUCST HA BU3HAYEHY
BiJICTaHb 10 MiCIIs,
Jle TIOCTPasKaaia
BiJl IOMaIIIHBOTO
HacUJIbCTBa ocoba
MOJKe TOCTiiHO 41
THMYACOBO TIPOKHU-
BaTH, TUMYACOBO
YU CHCTEMATHYHO
nepeGyBaTH MO
po6OTi, HAaBYAHHIO,
y 3B’SI3KYy 3 JIKY-
BaHHAM YU 3 IHIINX
MIPUYHH

3abopona HabMIKa-
TUCS Ha BU3HAYEHY
BIJICTaHb 10 MiCIIs,
Jle TTIOCTPask/aaa

BiJl TOMaIIHBOTO
HaCUJIbCTBA 0coba
MOXe TIOCTilHO 49U
TUMYaCOBO IIPOXKHU-
BaTH, TAMYACOBO U1
CHUCTEMATUYHO TIepe-
GyBaru 1o poboTi,
HaBYaHHIO, y 3B’SI3KY
3 JIIKYBaHHAM 4U 3
IHIMUX TPUINH
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AJIMiHICTPaTHBHO-
MPaBOBOTO
XapakTepy

IusinbpHO-
MPaBOBOTO
XapakTepy

KpuminanbHo-
MPOIECYAIBHOTO
Xapakrepy

KpuminanabHo-
MpPaBoOBOroO
XapakTepy

He nepedbaueno

3abopona PosNIyKy-
BaTU TOCTPKAAILY
0coby ocobucto i
4yepes TpeTix ocib,
SIKIIIO BOHA 3a BJIAC-
HUM GaKaHHSM TIepe-
6yBa€ y HEBiIOMOMY
KPUBIHUKY MiCIIi,
repecyilyBatu ii Ta
B Oy/Ib-KUi cmoci6
CIJIKYBaTUCS 3 HEO

ne nepedbaueno

He nepedbaueno

He nepedbaueno

3abopona JINCTyBa-
THUCSI, BECTHU TeJie-
(onHi meperoBopu

3 TIOCTPAXKIAIOI0
0c06010 a60 KOHTaK-
TYBaTH 3 HEIO Yepes
iHIi 3acobu 3B’A3KYy
0cobucTo i uepes Tpe-
TixX 0cib

3abopona JINcTy-
BaHHS, TeJaeOHHUX
PO3MOB i3 TIOCTPaK-
TaJIOIO BiJl [OMaIII-
HBOI'O HACUJIbCTBA
0c00010, BCTAHOB-
JIEHHSI 1HIIINX KOH-
TaKTIB 3acobamMu
3B’SI3KYy UM 4epe3
€JIEKTPOHHI KOMYHi-
Kattii ocobucro abo
yepes TpeTix ocib

3a60pona IUCTy-
BaHHs, TeedoH-
HUX TIePeTOBOPIB

i3 MocTpakaaI0Io
BIJ{ IOMAIIIHBOTO
HaCUJIBCTBA 0C000IO,
BCTAHOBJIEHHS 1HIITIX
KOHTAKTIB 3acobaMu
3B’SI3KYy UM 4epe3
3ac00U €JIEKTPOHHUX
KOMYHIiKalliii ocobu-
cTo abo yepes TpeTix
ocib

A Takox, gomart-
KOBO MOXYTh
3aCTOCOBYBATHUCS:

A Takox, 1o1at-
KOBO MOXKYTh
3aCTOCOBYBATHUCST:

HanpasaeHns mpaBo-
TTOPYNTHUKA Ha TIPO-
XOJKEHHST TIPOTPaMU
JUId KPUB/IHUKIB,
SIK 3aXiji agMiHicTpa-
TUBHO-TIPABOBOTO

HANPasaeHHs TIPaBO-
MTOPYITHUKA Ha TIPO-
XOJ[’KEHHST TIPOrpaMu
JUUIST KPUBJIHUKIB, SIK
3axi/l MMUBIIBHO-TIpA-
BOBOTO XapaKTepy

HANpasIenHns Ha
JIIKyBaHHS Bif
AJIKOTOJIBLHOI,
HAapKOTUYHOI Ta
1HIIIOT 3aJIeKHO-
CTi, a TaKOXK BIiJ
HeOe3MeyHnX s
OTOYYIOUUX XBO-
po0, CIpPsSIMyBaHHS

HANPABIeHHS TS
MTPOXO/IKEHHS
TIPOTPaMM| JIJIst
KPUBIHUKIB

XapaxTepy (1. 4 cT. 23, 4. 6, Ha TIPOXOJIKEHHST

(m. 4 cT. 23 3Y 8,9 cr. 28 3Y [porpamu Ui

Ne 2229-VIII cr. Ne 2229-VIII) KPUB/IHIKIB

39-1 KYAll)
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AJIMiHICTPAaTUBHO-
MPaBOBOTO
XapakTepy

HusiapHo-
PaBOBOTO
XapakTepy

KpuminaibHo-
HPOIECYAIBHOTO
XapakTepy

KpuminaibHo-
paBoOBOrO
XapakTepy

83s1mmsi KpPUBIHUKA
Ha MPOPITaKTUIHUN
001K Ta IIpOBeIeHHS
i3 HuUM TIpodiak-
TUYHOI poboTH, K
3axig aaMiHicTpa-

63s1mmst Ha TPodi-
JIAKTUYHUE 00JIIK
ocobu, gKa BUMHUIA
JIOMAIITHE HACUJIb-
CTBO, Ta IIPOBEIEHHS
3 Heto MpodimakTuy-

632mms Ha 1po-
dinakTnunmit
0611k ocobu, gxa
BYMHWJIA JOMAIIHE
HACHJIBCTBO, Ta
IIPOBEIEHHA 3 Helo

63ammsi Ha 00JIIK
0cobH, 1110 BUNHUIA
JIOMAIITHE HACUJIb-
CTBO, B MEXKax IIPO-
GarriitHoi mporpamu

TUBHO-TIPABOBOTO HOI pobOTH B Mexax | IpodilaKTHYHOI
XapakTepy IUBIJIBHOTO MIPOBA- pobOTH B MeXKax
(m. 3 cr. 23 3Y JUKEHHS KPUMiHAJILHOTO
Ne 2229-VIII) TTPOBA/I>KEHHST

Bucnoexu. JlociijpkeHHST HODMAaTUBHO-TIPABOBUX AKTIB, 1110 PETYJIOI0Th 3aCTO-
CyBaHHSI TTPABOBUX 3aXOJiB MPOTHU/Iil JOMAITHHOMY HACUJIBCTBY, A0 MOKJIUBICTH
chopmyBaTH poszoprymy (Midczany3esy) Cucmemy npasosux 3axodie npomudii domaul-
HbOMY HACUILCMBY, & TAKOK PO3B’SI3aTH MUTAHHS MOJI0 MiCIld y 3a3HaYeHill cucTeMi
0OMEKYBAJILHOTO 3aX0/ly KPUMiHATBHO-TIPABOBOTO XapaKTepy, M0 3aCTOCOBYETHCS
210 0Ci0, gKi BUMHUJIM JTOMANIHE HACUJILCTBO.

Obmencysanviuil 3axi0 KPUMIHATLHO-NPABOBOZO XAPAKMEPY, IO 3aCTOCOBYETHCS
110 0Ci0, SIKi BUMHWIIN JOMAIIHE HACUILCTBO, MAE€ BIAMIHHICTD Bijl IHIIMX Y TaKOMY:
1) 1oz0 foro TepeayMoBH, TijcTaB, cy0’€KTIB Ta CTPOKIB 3aCTOCYBaHHs; 2) BiH €
HaiCyBOPINITM 3aCO60M THMYacOBOrO OOMEKEHHSI TIPaB MPaBOMOPYINHUKA; 3) CYII
Ma€ MOJKJIUBICTh 3aCTOCYBATH 1€l 3aXijl HA 3HAUHO TPUBAJININN TEPMiH, HA BIIMIHY
Bi/l TPaBUJI 3aCTOCYBAHHS CIIeIiaJbHUX ITPABOBUX 3aXO/iB MPOTUIT AOMAITHHOMY
HACUJILCTBY IHIIMUX TaJIy3€ell 3aKOHO/IABCTBA; 4) 3aCTOCYBAaHHST 0OMEKYBAaTbHUX 3aX0-
JliB KPUMiHAJIBLHO-TTPABOBOTO XapaKTepy MOKIMBE TIPU YMOBI TIpU3HAuYeHHS 3acCyKe-
HOMY TIOKapaHHst 6e3 1036aBIeHHsT BOJI, a TAKOXK OJHOYACHO i3 3BIIbHEHHSIM 0COOU
Bijl KpUMIiHAJIBHOI BiZIMOBIAIBHOCTI 200 TTOKapaHHSI.

Hawmip mep:kaBu 11010 3acTOCYBaHHsI 00OMEKYBAJTbHUX 3aXO0/iB KPUMiHAJb-
HO-TIPAaBOBOTO XapaKTepy /10 TPaBOMOPYIIHUKA TIOJsTae Oifibie y 3aXuUCTi morep-
MIJIMX Bijl IOMANIHbOI'O HACUJIbCTBA, aHIXK y MOCHUJIEHH] KapaJbHOTO BIJIUBY Ha
IIPaBOITOPYIITHUKIB.

[ITo crocyeTbes 3asiBJIeHO] CUCTEMU B 11JIOMY, TO Yepe3 O/[HAKOBICTb BU/IIB I1€B-
HUX HOPMATUBHO-TIPABOBUX 3aXOJ[iB MPOTH/ii TOMANTHBOMY HACUJIBCTBY, BaKINBO
MaTu 4YiTKi 3HAHHS TIPO nepedyMosy iX 3aCTOCYBaHHs, TOOTO CTOCOBHO isTHHS, 3a
BUMHEHHST SIKOTO 3aCTOCOBYETHCST 3aXi]l IEPKABHO-TIPABOBOTO XapaKTepy; nidcmasu
3aCTOCYBAHHST; CYO €KMi@ 3aCTOCYBAHHS Ta CMPOKIE 3aCTOCYBAHHSI TOTO YH 1HIIIOTO
3aX0/y MPOTH/III JOMAITHBOMY HACHJILCTBY. AJjie OGi/IbII MPUHIMIIOBUM TTHTAaHHSIM
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€ uimke poamexncyeanns Oisinv, MO y IPABOBIN PeaJbHOCTI € A0BOJI MPOOIEMHUM
CTOCOBHO IX I0pUAMYHOI KBasi(iKallil, BHACIILOK, K OyJI0 IOKa3aHO, Maiike IOBHOI
OTHAKOBOCTI (hOPM X 30BHINTHBOTO TIPOSIBY.

OTxe, 3apa3 cucTeMa HOPMaTUBHO-IIPABOBMX 3aXO0/(iB 3al00iTaHHs Ta IPOTHI]
JIOMAITHhOMY HACHUJIBCTBY CKJIQJAEThCS 3 BU/IB 3aXOJiB MIOA0 THMYaCOBOTO 0OMe-
JKEHHS TIpaB Ta NMOKJaJeHHs 000B’SI3Ky Ha KPUBAHUKA, IKUHA BYMHUB JOMAIIHE
HACHJIBCTBO, a TAKOJK 13 3aXO/iB, II0 3aCTOCOBYIOTHCS 0 0COOH, SIKa ITi03PIOETHCS,
OOBMHYBAYY€ETHCsT A00 BUMHILIA KPUMiHATIbBHE TIPABOTIOPYIIIEHHS, TIOB'SI3aHe 3 IOMAIII-
HiM HacHJIbCTBOM. PisHoBMzamMu octaHHiX €: 1) B3gTTS Ha mpodiJakTHIHII 061K
KPHUBJIHUKA Ta TIPOBEIEHHS 3 HUM TIPO(MIIaKTHYHOI poOOTH; 2) HAIPaBIE€HHS KPUB/I-
HUKa Ha TPOXO/)KEHHs POrpaMu Jiisi KPUBAHUKIB; 3) TepMiHOBMIT 3a00POHHUI
IPUITKC CTOCOBHO KPUBIHUKA; 4) 00MeKyBaJbHUI HPUIIKC IIMBiIBHO-IIPABOBOIO
Xapakrepy; 5) 0OMeKyBaJbHUN 3aXiJ] KPUMIHAJbHO-IIPOLECYAJIbHOTO XapaKTepy,
1[0 3aCTOCOBYETHCS 10 OCOOH, sIKa TMiI03PIOI0ThCsT aG0 OOBUHYBAUYYIOTHCS Y CKOEHHI
JIOMAIIHbOTO HACUJIBCTBA Ta 6) 0OMeKyBaJbHUN 3aXi/ KPUMiHATHHO-TIPABOBOTO
xapaktepy. 11i 3ax0/11 3aCTOCOBYETHCS 10 0OCI0, SIKi BYMHUJIN JOMAITHE HACUJIBCTBO,
i Xoua MailOTh Pi3Hi IEepPeIyMOBH, IiACTaBH, CYO'€KTIB Ta CTPOK NPU3HAYEHHS, ajie
o0’epHaHi €MHUM HAMipOM IOJO 3aXKMCTY OCiO, SIKi MOTEPHAIOTh BiJl JOMAIIHBOIO
HaCHUJIbCTBA.
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Restrictive measures of a criminal law nature in the system of legal regulation of prevention
and to combat domestic violence

The article is devoted to the study of the system of state measures applied to persons, who are
suspected, accused of committing or having committed domestic violence, as well as determining the place
of restrictive measures of a criminal law nature in the proposed system.
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For this purpose, it is necessary to conduct an analysis of the legislative regulation of state measures
applicable to persons suspected of committing or having committed domestic violence at all levels of
Nermative legal regulation; to delimitate the terms ‘“restrictive measure”, “precautionary measure”,
“restrictive prescription” and “temporary prohibition injunction” and to analyse the expediency of the new
term “security measures” proposed by the draft of the new Criminal Code of Ukraine.

The result of the conducted study is an analysis of the existing state measures to combat domestic
violence in order to form a system of special measures to combat domestic violence, as well as examination
of the issue concerning the place of restrictive measures of a criminal law nature applicable to persons
having committed domestic violence. So, today, the system of special measures to combat domestic violence
consists of types of measures to temporarily restrict the rights and obligations of the perpetrator who
committed domestic violence, as well as to a person suspected, accused or committed a criminal offense
related to domestic violence. The types of such measures are taking the offender into preventive registration
and carrying out preventive work with him; referral of the offender to the of fender program; a temporary
injunction; a restrictive prescription of a civil nature a restrictive measure of a criminal procedure nature
applicable to persons suspected or accused of committing domestic violence; and a restrictive measure of
a criminal nature nature applicable to persons who have committed domestic violence having dif ferent
preconditions, grounds , subjects and the term of appointment, but have the sole intention of protecting
persons suffering from domestic violence.

Keywords: special measures to combat domestic violence; restrictive measures of a criminal law
nature; restrictive measures of a criminal procedure nature; restrictive prescription; temporary prohi-
bition injunction.
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NMPN3BAHME K OTBETCTBEHHOCTU TOCYAAPCTBA
3A HAPYLUEHUE OBA3ATEABCTB B OTHOLUEHUUA
MEXAYHAPOAHOIO COOBLUECTBA B LEAOM

B cmamve paccmompenwvt ocobennocmu npumenenus n. 1 (b) cm. 48 Ilpoexma cmameii 06 omsem-
cmeennocmu zocydapems, paspabomannozo Komuccueti mexcoynapoonozo npasa OOH u npumnsmozo x
ceedenuro Ienepamvnoi Accambreeti OOH pesomoyueil 56/83 om 12 dexabps 2001 2. Hopma dannoi
cmamou 3aKpenisiem npaso aobozo 20cyoapcmea, 1e A6IIOWEZ0Cs. ROMEPNeSUUM, NPU3BATMYL K MeNCOYHA-
POOHO-NPABOBOLL OMBEMCMEEHHOCIU 20CYOAPCME0, COBePUIUBLLEe HAPYUEeHUe 00A3AMENbCNEA 8 OMHOUE-
HUL MeNOYHapoOHozo coobuecmaa 6 uenom. O6paueHo HUMARUE HA MO, MO NOHSIMUe <00S3ameIbCmaeo
8 OmHOWEHUU MENCOYHAPOOHO20 COOOUECMBA 8 UEIOM> — IMO HOBAS Kamezopus, npedroicennas Komuc-
cueti Mexcoynapoorozo npasa 6 PAMKAX NPOZPECCUBHO20 PA3GUIMUS TEOPULL HOPM erga Omnes U jus COZens.
Asmop cpasHusaem damnmvie 6U0bL 0053aMEILCMS U YKA3bIBAET HA PO NPOOIEM, KOMOPbIE MOZYM B03HUK-
HYMb NPU MOIKOBAHUU OAHHOZ0 NOHSAMUSL C YELbI0 NPAKMUYECKOZ0 NPUMEHEHUSL OGHHOT HOPMbL.

KioueBsie cioBa: actio popularis; MexyHapOJHO-IPABOBAsi OTBETCTBEHHOCTD IOCYAPCTB; MTPH-
3BaHME K MEX/yHAPOIHO-IIPABOBOI OTBETCTBEHHOCTH; 00SI3aTEIbCTBA B OTHOMIEHUH MEK/YHAPOIHOTO
€O00IIECTBA B 11EJIOM; MEXKIYHAPOJHOE COODIIECTBO; HOPMBI juUs COgens; HOPMBI erga omnes.

Hjoxin IO. B., 10KTOp I0PUANYHKUX HAYK, IOLEHT, I0IIeHT Kadenpu npasa €sponeiicbkoro Coosy,
Harrionanpauit jopuanannii yHiBepcuTeT iMeHi SpocmaBa Myzaporo, Ykpaina, M. Xapkis.
e-mail: yuri.v.shchokin@gmail.com ; ORCID 0000-0002-8082-2367

ITokaMKaHHs 10 BiANOBINAJIBHOCTI JE€p:KaBU 3a MOPYUIEHHs 3000B’A3aHb 1010 MiKHAPOIHOI
CIIJIbHOTH B I[LIOMY

Y cmammi posensinymo ocobaueocmi sacmocysannus n. 1 (b) cm. 48 Ilpoexmy cmameii npo 6ionosi-
Oarvricmv depacas, pospodaenozo Komicieto misncnapoonozo npasa OOH i npuiinsimozo do eidoma Ilene-
panvror Acambaeeio OOH pesonoyicio 56/83 6id 12 epyons 2001 p. Hopma danoi cmammi 3axpiniioe
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npaso 6yob-aKoi 0epicasu, SKa He € NOMepniiol, 3aKiuKamu 00 MiNHAPOOHO-NPAsosoi 6i0nosidals-
HOCE Oepicasy, wo GUUHILA NOPYWeHHs 30008 3aHHs WOO0 MIHCHAPOOHO20 CNIBMOBAPUCNGA 6 ULIOMY.
3eepueno ysazy na me, wo NOHAMMS «30008 A3aHHA U000 MINCHAPOOHOT CRINLHOMU 8 ULLOMY> — Ue HOBA
Kamezopisi, wo 3anponoHosana Komicieo MincHapoOH0zo npasa 6 pamkax npozpecusHozo Po3sUmKy meo-
pii nopm erga ommes i jus cogens. Aemop nopisnioe Oani 6udu 30606’s13a1v i 6KA3YE HA HUSKY NPOCILEM,
W0 MOXNCYMb BUHUKHYMU NPU MAYMAUEHH] 0aH020 NOHSMMS 3 MEMOI0 NPAKMUUHOZ0 3ACMOCYEAHHS UiE]
HOpMU.

KaouoBi cioBa: actio popularis; MikHapOJHO-TIPABOBA BiAMOBIAATBHICTD JEP/KAB; TTOKIUKAHHS
JI0 MI>KHAPOAHO-IIPABOBOI BI/INOBIAANBHOCTI; 3000B’sI3aHHS 100 MisKHAPOIHOI CIIIBHOTU B IIIJIOMY;
MiKHapOJIHE CITIBTOBAPUCTBO; HOPMU jUS COZens; HOPMU erga omnes.

Begedenue. Vicrionb3oBatne MeK/yHAPOTHO-ITPABOBBIX MEXAHU3MOB ITPU3BAHUS
K OTBETCTBEHHOCTH OJIHUM WJIM HECKOJIbKUMM TOCYJapCTBaMU TOCYAapCTB-TIPABO-
HApYIIUTEeN B IeJISIX TOePKaHusT BCeOOIero Mupa 1 mpaBoIopsiIKa — B 1EJIOM
JIOCTATOYHO M3BECTHAS West, OOCYKIaeMast B JOKTPUHE MeKyHaPOIHOTO MpaBa He
oIIvH jiecsiTOK JieT. He Oyzer mpeyBenyeHneM yTBEPKAATh, YTO OHA MPOHU3BIBAET
BCE MeXK/IyHapO/IHOE 1IPaBo, 3aJI0KeHHOe rocyapcTBaMu — yupeaurenasmu Opranu-
saruu O6beaunénnpix Hanumii. U ¢ eé pasBuTreM 0co3HaHME BaKHOCTU U aKTyallb-
HOCTH 9TOIl 11esn st (hOPMUPOBAHUS €AMHON 1 9P DEKTUBHON CHCTEMBI OOIIEro
MEK/IyHAPOHOTO TpaBa BCE GOJIbIIE YKPEILISETCSL.

HecmoTps Ha Hammume 04eBUIHBIX TTPOTIECCOB (hparMeHTAITIN MEKTyHAPOTHOTO
IpaBa, B €T0 OCHOBE OCTAIOTCSI YHUBEPCAJIbHBIE MEXK/YHAPOIHO-TIPABOBbIE IIEHHOCTH,
HyXxaamwoiuecs B addexktuBHon 3anure. OAHUM U3 BAXKHEUITNX 3JIEMEHTOB 3TON
3alllMThI BBICTYIAeT MHCTUTYT MPU3BAHUS K MEXKITyHAPOJAHO-IIPABOBOI OTBETCTBEH-
HOCTHU TOCYZapCTBa 3a HapyIlleHue 06s3aTeIbCTB Mepe]] MeKIyHaPOAHBIM CO00IIe-
CTBOM B 11eJioM. Ha /iaHHBIII MOMEHT UTOT MHOTOJIETHEH NUCKYCCUU O COZEP:KaHUN
9TOTO MHCTUTYTA BOILIOTHIICS B IIpoekTe crareil 06 OTBETCTBEHHOCTH TOCYAAPCTB,
NPUHATO K cBefennto TenepanbHoii Accambieeit OOH cBoeii pesoornueii 56/83 or
12 mexabpst 2001 1. [7] (manee — IIpoekr 2001). HecmoTpst Ha TO, 4TO MEPCIIEKTUBHI
npespaienns [Ipoekrta 2001 B oTHOIEHHBINT MEK/IYHAPOAHBIM MHOTOCTOPOHHUI
JIOTOBOP BBITJISIAT BeChbMa TYMAaHHBIMU, €r0 HOPMBI, 10 BCEOOIeMY MPU3HAHWIO
CTIETIMAICTOB, CTATM WM UMEIOT BBICOKYTIO BEPOSITHOCTD CTaTh MEXK/TyHAPOIHO-TIpa-
BOBBIMU OOBIYASIMU.

Ilocmanoexa npoéaemot. 1IpaBo onHOro TOCYAapCTBA HA NMPU3BAHHE K MEXK-
JlyHAPO/IHO-IIPABOBOI OTBETCTBEHHOCTHU JIPYTOrO TOCY/apCTBa 3a HapylleHue UM
006s13aTeJICTB B OTHOIIIEHUH MESKYHAPOIHOTO COOOIIECTBA B IEJIOM ITPELYCMOTPEHO
n. 1 (b) cr. 48 TIpoekra 2001. Ita cTaThsi PETYIUPYET OTHOIIECHUS <IIPU3BAHUS K
OTBETCTBEHHOCTH TOCY/ITAPCTBOM, WHBIM, YeM TIOTEPIIeBIIiee TOCYAapCTBO». byKBasIbHO
Hopma 1. 1 (b) ct. 48 chopmyupoBana ciemayonmM 06pazoM:

«Jliob6oe ToCymapcTBO, NHOE, YeM TMOTepPIIEBIee TOCYAapPCTBO, BIIPABE TPH-

3BaTh K OTBETCTBEHHOCTU JIPyTOe TOCYJapCTBO B COOTBETCTBUM C IIYHKTOM 2,

€CJIH ... HapyIIeHHOEe 00s3aTeIbCTBO SIBJSIETCS 0053aTEIbCTBOM B OTHOIIEHUN

MEXK/IYHAPOIHOTO COOBIIECTBA B EJIOM>.

Cratbs 48 IIpoekTa 2001 cTama oHUM U3 BOTLIONEHUN TTPOAOJIKAIONIENCS YIKe
HECKOJIbKO JIECATUIETHI JAUCKYCCUH O MEKIYHAPOIHO-TIPABOBOM OTBETCTBEHHOCTH
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roCy/IapCTB 3a HapyIIeHUs HOPM OOIIEr0 MeKIyHapOAHOTO paBa. Pe3yibrar,
Ha KoTopbiil Bhima Komuccua mexaynapoanoro npaa OOH (manee — KMII)
B 2001 1., mpunsas IIpoekr 2001, qobaBui B Heé HOBBIX OTTEHKOB. «Obs3aTeb-
CTBa B OTHOIIEHUU MEXKIYHAPOJHOTO COOOIIECTBA B I[EIOM» CTall OJHUM U3 HUX,
MOCKOJIbKY OHU OBLIH SIBHO 000COOIEHBI OT «00SI3aTEIbCTB, BBITEKAIOIINX U3 UMIIe-
PaTUBHBIX HOPM OOIIEr0 MEKIYHAPOIHOTO MIPaBa», OTBETCTBEHHOCTH 32 «CEPhE3HbIE
HapylieHus» KoTopbix mpexycmorpensl [naBoit 111 (ctatem 40 u 41) IIpoekrta 2001.

ITOT HI0AHC OBLT cpasy oTMedeH B 3apyOeskHoil jokTpure. Ha Hero, B yacTHO-
cti, oOpaTuiii BHUMaHue Takue ydenbie kak B. X. AceBec (W. J. Aceves), A. bépn
(A. Bird), U. B. Beiicc (E. B. Weiss), H. Y. /lumoscka (N. Ch. Dimovska), K. Kasa-
caku (K. Kawasaki), /Isx. Kpoydopz (J. Crawford), I1. Kieiin (P. Klein), 1. Cko66be
(I. Scobbie), C. Uy6pukbe (S. Chubrikj), M. Xakumu (M. Hakimi). B poccuiickoii
JOKTPUHE MEK/IYHAPOIHOTO MPaBa MOATOTOBJIEHO Psi/i CEPbE3HBIX PaboT O TPobJIe-
MaM CofiepKaHus ¥ IOPUNIECKOTO 3HAYE€HNS OCHOBHBIX TIPUHITUTIOB MEXKIYHAPO/I-
HOTO TIPaBa, HOPM juS COgens n erga omnes, B 9aCTHOCTH, TAKUMU CHETTMATNCTaM1, KaK
JI. A. Anexcunge, JI. I1. Arydpuea, 1. U. Jlykamyk, E. T. Ycenxko, C. B. Uepuu-
YeHKO U p. B yKpauHCKOI OKTPUHE JaHHAs TeMa ITPOUTHOPUPOBAHA MTPAKTUYECKU
MOJIHOCTBIO.

Ilenv nacmosweti cmamvu cOCTOUT B PACKPBITUY COJAEP/KAHUS TIOHITUS <00s1-
3aTeJbCTBA B OTHOLIEHUH MEKIYHAPOAHOTO COOOIMIECTBA B IEJOM» KaK OJHOTO W3
HOBBIX HallpaBJIEHUI Pa3BUTHSI HOPM OOIIEr0 MEKIyHAPOIHOTO MpaBa.

Hznosxcenue ocnosrnozo mamepuana. Brinouenne B IIpoext 2001 ct. 48 cramno
npsiMbIM cJieficTBreM rpuMenerrst KMIT kontenimu «00beKTUBHOIT» OTBETCTBEH-
HOCTH, CTaBIllell MIEIHOI OCHOBOI 3TOTO JOKyMeHTa. JTa KOHIEININs BbIBesIa Ha
HEPBbIil TJIaH <O0BEKTHBHBIE» MHTEPECHI MEKLYHAPOIHOTO COOOIIECTBA U MTPUBEIA K
OTKa3y OT TPe/ICTaBJIeHN 00 OTBETCTBEHHOCTH TOCYIAPCTB KaK OTHOIIEHUIN UCKITIO-
yuTesabHO ABycTopoHHUX. KMII, XapakTepusyst KOHIENINIO, 3asIBUJIa O HAIUNIUH Y
roCyapcTB 00sI3aTEIbCTBA «YBaKaTh MEXK/IyHAPOIHOE TIPABO, JaKe eCJU OHU, He
cobJrofiast ero, He HAHOCAT yiiepba KOHKPETHBIM MHTEpPecaM JIPyroro rocyaapCTna,
U Jlajke ecyii HapylleH¥e He MPUYMHUIIO HEIOCPEACTBEHHOTO yinepba Apyromy
CyOBEKTY MeXIYyHAPOIHOTO TIpaBas [3, c. 82].

B cBoM0 0Yepenh KOHIENIHsT «00BeKTHBHOI» OTBETCTBEHHOCTH CTajia MOIU(H-
Karpei ropaso 6oJiee apeBHeil Teopun — actio popularis, U3BeCTHOII elé co BpeMeH
IpeBHEpUMCKOTO TpaBa. Juckyccusi o eé mMpuMeHeHNU B MEKIYHApPOIHOM IIpaBe
BCIIBIXHYJIa C HOBOM CUJION BO MHOTOM B CBSI3U € paccMOTpeHneM MexXTyHapoaHbIM
cynom OOH gena o FOzo-3anaonoii Agppuxe B niepBoii monosure 1960-x. 10 Kak
pas 6611 MoMeHT, Kora KMIT orkasanach ot 6oJiee y3KOro pacCMOTPEHHsI BOTIPOCOB
OTBETCTBEHHOCTH B MEXKIyHAPOIHOM TipaBe (KaK OTBETCTBEHHOCTH TOCYIAPCTB 3a
yiiep6, IPUYMHEHHBIN MHOCTPAHI[AM M UX UMYIIIECTBY) M Mepexojinia K GoJsiee mmpo-
KOMY — OTBETCTBEHHOCTH TOCY/IAPCTB 32 MEKYHAPOIHO-TTPOTUBOIIPABHBIE JI€STHHUS.
Yxe B 1962 r. ipu npuHATIN MeKIyHApOIHBIM Cy/IOM PellieHus Mo TaHHOMY JIesTy
Ha CTAJINH TIPeIBAPUTENbHBIX BO3PAKEHIH CY/IbU BBICKA3AJIH, TI0 CYyTH, THAMETPATHHO
MIPOTUBOIIOJIOKHBIE MHEHUS O POJIU 3TOH TEOPUN.
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Tak, npexcenarens Cyna B. Bunbspckuii (B. Winiarski) B ¢cBoém ocobom MHe-
HUU K PENIeHnIo yKa3al, YTO «MHCTUTYT, U3BECTHBIN U3 IPEBHETO PUMCKOTO yTOJIOB-
HOTO TIpaBa Kak “actio popularis”, nipescTaBisieTcs, OHAKO YYsKIBIM COBPEMEHHBIM
npaBoBbiM cuctemam 1919-1920 rogos u MexayHapoaHoMy TpaBys> [13, p. 452]
(3nech n panee — nepeoy Hatl. — [O. II1.). Emy onmonuposan cyabst @. [Ixeccen
(Ph. Jessup), 3asBUBIINI O HAJIMYUHU ¥ TOCYAAPCTB OOIIMX «3aKOHHBIX MHTEPECOB, HE
3aTparuBaionux ux (hrHAHCOBbIE, 9KOHOMUYECKHE WJIU IPYTHE «MaTepuaabHbley WJIH,
cKaxeM, «busndecKre» UM «peajibHble» uHTepechl» |18, p. 425]. Ilo ero muenuio,
OHU BBHITEKAIOT M3 «IIPaBa roCyAapcTBa OECTIOKOUTLCS, UCXO/sI M3 OOIUX TyMaHU-
TapHBIX COOOPAKEHUN, O 3JTOMESTHUSX, 3aTPArMBAIOIINX JIOJEN B APYTOil CTpaHe».
@. [xxeccert 06paTHJ BHUMAHKE HA TO, YTO B MEK/LYHAPO/HbIE IOTOBOPBI MOCJIEIHETO
CTOJIETUSI BKJIIOYAJINCh HE TOJbKO HOPMBI, 3aKPEIISIONNEe <IIPABOBbIe MHTEPECH
roCy/ZIapCTB B OOIIUX TYMAHUTAPHBIX IIEJISIX», HO U COOTBETCTBYIOIME MPOIELY DI,
obecriednBaronye ux peanusaiyio |18, p. 425].

B 1966 r. npu BbIHEceHuU pelleHMs 10 cyliecTBy 1o Jery o IOro-3anaanoit
Adpure MexayHapogubiii cyn noajaepxan no3unuio b. Bunbsipckoro, npusHas,
4TO TOCyAApCTBa-3asButTean — Jlubepust u DPUonust — He MOTYT PaCCMAaTPUBATHCS
B KayecTBe CTOPOH, UMEIOINX 3aKOHHOE MPaBO WJW MHTEPEC M0 CYIIEeCTBY CBOUX
TpeboBanmil. B wactHocTr, Cyji MOAYEpPKHYJI, 4TO MOCKOJBKY «IpaBa 3asBUTEICH
JIOJIKHBI OTIPEIENISITBCS € YIETOM XapaKTepa CUCTEMBI, KOTOPasi, KaK YTBEPKIAETCs,
UX TIOPOJINJIA, [OH| cUUTAET, YTO apryMEHT «HEOOXOAUMOCTH» OMPABIBIBAET OTCYT-
CTBUE MPaBAONOA00MS] B KOHTEKCTE SKOHOMUKHU U purocobun sToil cucrembi» |19,
p. 47]. N nanee Cyx npsiMo 3asIBIJI, YTO He COOMPAETCs paspeliaTh B MEKIyHAPO/I-
HOM IIpaBe 9KBUBAJIEHT actio popularis: «XoTsi Takoe MpaBO MOXKET ObITh M3BECTHO
HEKOTOPBIM MYHUIIMTIATBHBIM CHUCTEMaM TTpaBa, OHO HEM3BECTHO MEKIYHAPOTHOMY
MpaBy B TOM BHJe, B KOTOPOM OHO CyIIecTByeT B HacTtosiee Bpems; Cy Takke He
MOKET CYUTATH €r0 UMIIOPTHUPYEMbBIM <«OOIIUME TPUHIIUIIAMHU TIPaBay, 0 KOTOPBIX
unet peub B nyHkre 1 (c) Crateu 38 cBoero CratyTas [19, p. 47].

Vcku, BbITEKAIONIME U3 UCIIOJIb30BAaHUS TeOPUU actio popularis, neficTBUTEIHHO
710 CUX TIOP UMEIOm MeCmo 8 NPasosbix CUCEMAX Psoa eBponeicKux 20cyo0apcme u
C8A3AHDL NPEUMYUW,LCNBEHHO C PEYIUPOBAHUCM MYHUYUNATLHBIX omHouwenutl. Onu
Mozym Ovimb NOOAHLL 8 UHMEPECAX 8Ce20 0OUECMBA UL €20 OMOEILHOU ZPYNNLL, KOMO-
pole He SI8ASI0MCsL HENOCPEOCMBEHHO NOCMPAOASUUMU UL HCEPMBAMU NPABOHAPYUE-
Hus. TakOro pojla UCKU HANPABJIEHbI HA TPU3HAHUE U obecriedeHne COMMAAPHOCTH
MexIy uHTepecamu o01ecTBa (OTAETbHON COIMATBHON TPYIIIbI) W WHAUBULYATb-
HBIMHU WHTepecamu ero 4iena [cm.: 14, p. 27; 9, p. 353-402; 12].

C zapeBHUX BpeMEH OOIIMII CMBICT TEOPUH He M3MeHU/ICsS. XOTs, Kak ObLIo
YTOYHEHO OT/IETbHBIMU UCCJIEIOBATEISIMI, OHA HE KJIACCUYECKU JPEBHEPUMCKAs, a
[IOCTKJIaCCHYeCcKasl, 3aKpellieHHasl, B 4acTHOCTH, B koJiekce IOctnnnana. VuerutyT
actiones populares 6bL1 4acTbIO 00513aTETBCTBEHHOTO TIPABa, COAEPIKAIIETO JIHIITh
HEKOTOPBIE 3JIEMEHTBI YTOJIOBHOTO TIPECyIeIoBaHust. T UCKU Oblin quasi ex delicta,
T.e. BBITeKAN 13 (paKkTOB, MPEICTABISIIONINX TIPABOHAPYIIIEHNE 1 IAIONINX OCHOBAHME
TSI BO3MEIIEHUsS] MAaTEPUABLHBIX YOBITKOB M TOJIBKO WHOT/A JIJIsl TIPUBJICYEHUST K
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yrosioBHoii orBerctBerHocTr. Tak, . IIBesn6 ((E. Schwelb) mummer: «Actio de deiectis
vell effusis GbLIO HalIPaBJIEHO IPOTUB AOMOBJIA/IE/bIIA, U3 KUIUILA KOTOPOTO ObLIK
BBIOPOIIEHBI TIPEAMETHI WM SKUIKOCTH C T€M, YTOObI MPUYUHUTE BPE JIOISIM Ha
yaute. JloMoBagenen Takke HEC OTBETCTBEHHOCTD, €CJTH ero pab, ToCcTh Win pebeé-
HOK OBLIM OTBETCTBEHHBI 3a [Takoe| GpocaHue WM BbINBaHWE. PUMCKUI TIPETOp
NPEIOCTABIIST Actio de posito et Suspenso KaskIoMy TIPEACTaBUTENI0 00IeCTBEHHOCTH,
KOT/Ia 4TO-JTOO0 PA3MEIAIOCh WU MOJBENIMBAIOCH CHAPY/KU JIOMA WU B OKHE TAKUM
06pa3oM, 4ToObI TIOBEPraTh OMACHOCTH TIPOXOAAIINX MUMO> [16, p. 47].

Koneuno, o mpuMmeneHnu teopuu actio popularis B MeXIyHAPOTHOM TIPaBe
UMEHHO B TakoM, OJM3KOM K TI€PBOHAYAIBHOMY, KOHTEKCTE BPSI JIM MOXKET WITH
peub. OzxHako caM OOIMIA TTOX0, KOTOPBIH mponuiarensHo yiosua @. /[xeccer,
yIKe JIaBHO SIBJISLICST BOCTPEOOBAHHBIM. U CITyCTST BCEro YeThIPE rojia MOCJIe PelieH st
0 F0z0-3anaonoii Agppuxe MexIyHApOIHBINA CY IPUHSI PelieHne 1o aexy bapce-
giona Tpakma (1970 1.), B 1. 33 KOTOPOTO BIEPBBIE 3asBUIT O MOJIEP;KKE KOHIIETITUN
MESKIYHAPOIHO-TTPABOBBIX 00513aTeIbCTB erga omnes. «OCHOBHOE pasjimduue CJeIyeT
MPOBOUTH MeXKIY 00s13aTebCTBAMU TOCYAAPCTBA MO OTHOIIEHUIO K MEKIYHApO/I-
HOMY COOOIIECTBY B I€JIOM U 00s513aTeIbCTBAM, BO3HUKAIONIMM 110 OTHOIIEHUIO K
JPYrOMY TOCYAapCcTBY B 00JIACTH JUIJIOMATHYECKO# 3amuThl. [1o camoii cBoeit mpu-
poJie TiepBble KacaloTcs BCeX TOCYAapCTB. BBUY BaKHOCTH 3a/1€HiCTBOBAHHBIX TTPAB
BCe TOCYZIApCTBA MOTYT PACCMaTPUBATHCS B KaueCTBe MMEIOTINX MMPABOBOI MHTEPeC
B UX 3alUTe; peub uaET 06 obsi3arebeTBax erga omness> [11, p. 32]. B Tom e roxuy,
a umeHHo 24 oktsa6ps 1970 r., Tenepanbroit Accam6iieeit OOH 6blia npuHsATa pPe3o-
Jorust 2625 «/lexmapariis o MPUHIAIIAX MEKIYHAPOIHOTO MPaBa, KAaCAIOIUXCS JAPY-
’KECTBEHHBIX OTHOIIEHUI U COTPYJHMYECTBA MEK/Y TOCYIAPCTBAMK B COOTBETCTBUH
¢ Yerasom OOH». A ronom panee — B 1969 r. — Obiia npunsiTa BeHckast KOHBeHIMsT
0 TIpaBe MEKIYHAPOIHBIX JOTOBOPOB, CT. 33 KOTOPOU BKJIOUMJIA TIOHSTHE MMIIepa-
THBHON HOPMBI OOIIET0 MEKIYHAPOIHOTO 1paBa (jus cogens): «mrepaTiBHast HOpMa
00I1IeTO MEK/LYHAPOHOTO MTPaBa SIBJISIETCST HOPMOIA, KOTOpast TPUHUMAETCST ¥ ITPU3HA-
€TCsT MEXKYHAPOAHBIM COOOIIECTBOM TOCYAAPCTB B IEJIOM KaK HOPMa, OTKJIOHEHWE
OT KOTOPOU HEIOMYCTUMO U KOTOPast MOKET ObITh M3MeHEHA TOJIbKO MOCTeAYIOTIedt
HOPMOI1 001I1ero MeKIyHapOIHOTO [IPaBa, HOCAIIEH Tako e Xapakrep» [2].

Takum 06pa3oM, B MeKIyHAPOIHOM TIpaBe Oblia BCECTOPOHHE YKOPEHEHA UjIest
Hasnaust o0mux (YHUBEPCATbHBIX) 00s13aTENbCTB, HEYKOCHUTENbHOE COOTIOIEH e
KOTOPBIX UMeeT 0c000 MPHOPUTETHOE 3HAYEHUE [JIsI BCETO MHPOBOTO COOOIIECTRA.
[TocemoBaBIas 3a STUM JUCKYCCUST COCPEIOTOUNIIACH, BO-TIEPBBIX, HA YCTAHOBIEHUN
UX IOPUINYECKOTO COAEPIKAHUS, W, BO-BTOPBIX, HA OMPEAETECHUN CIIOCOO0B UX MpaK-
TH4eckoro cobsonenust. B atom cmbicie cr. 48 IIpoekra 2001 crama cBoeoOpasHbIM
UTOTOM 3TOH JUCKycCUr. Pa3paboTunKy TOKYMEHTA B OITPEIEIEHHON MePe BBIIENIIH
palmoHaIbHOE 3ePHO TEOPUU ACtio popularis ¥ TIOTMBITATUCH aalITUPOBATD €r0 K
MEKIyHAaPOJTHOMY TIPaBY.

Cornacno kommenTtapuio K cT. 48 IIpoekrta 2001, mespio Takoro mpu3BaHus
rocy/IapcTBa, MHOTO, YeM MOTepIIeBIiee, sIBASETCs 3aluTa OOIUX HHTEPECOB JIOO
OT/IEJIBHOW TPYIIIbI TOCYAAPCTB, JTUO0 BCETO MEKAyHApOAHOTO coobiiecTBa. KMII
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MOYEPKUBAET, UTO B IAHHOM CJIyYae rocyapCTBO, IPU3bIBAIOIIEE K OTBETCTBEHHOCTH,
NefiCTBYeT He WHAWBUIYAJIbHO, 4 B KaUeCTBe YJieHa TPYIIIIBI TOCYAAPCTB WU YJieHa
MESKIYHAPOIHOTO cOO00IIecTBa B 1eoM [cM.: 4, ¢. 154]. I B mepBoM, 1 BO BTOPOM
cirydae o0IIre UHTEPEChl TOCYAPCTB JOJIKHBI OCHOBBIBATHCST HA KOHKPETHBIX MEJK-
JIYHAPOIHO-TTPABOBBIX 00513aTEIbCTBAX, HE3AaBUCUMO OT MCTOUYHHMKA UX 3aKPETIEHHSI.

CojiepskaHre HapyIIEHHOTO 0OSI3aTEIbCTBA, 3aTPATUBAIOIIETO «KOJJIEKTHBHDII
untepec rpymmnei» (1. 1 (a) cr. 48), sBasieTCs yiKe copepsKaHus HapyIIeHHOTro 00si-
3aTesIbCTBA «B OTHOIIEHUN MEKIyHAPOIHOTO coobmiecTBa B rieiom» (1. 1 (b) cr. 48),
XOTST U MOKET 3aTParuBaTh ;KU3HEHHO Ba)KHBIE PETMOHAJIBHBIE WU CyOPErnOHaIbHBIE
ACTIEKTHI (3al[UTa OKPYSKAIOIIEH CPEIbl, co3Manne Oe3bsAEPHBIX NI 0COOBIX IKOHO-
MHUYeCKUX 30H 1 T.11.). [maBHoe, kak ormedaer KMII, B ToM, 94TOOBI KOJJIEKTHBHBIE
006st3aTeTbCTBA TPYIIIBI BBIXOAUIN 32 PAMKH JIBYCTOPOHHUX OTHOIIEHUN €€ y4acTHH-
KOB [cM.: 4, c. 154]. Hopma 1. 1 () cT. 48 coxpansier nosutiuio IlocTosiHHOM maaTht
MEKIYHAPOIHOTO TIPABOCY/INS, BRIPAXKEHHYIO €10 B PeleHnun 10 ey O MapoXoje
YuMOII0H, B KOTOPOM OBLIN TIPU3HAHBI «3aKOHHBIE MHTEPECHI» B TOM YHCJIE U Y TEX
YYACTHUKOB MHOTOCTOPOHHETO J[OTOBOPA, OBIBIIIETO TIPEIMETOM CIIOpPa, KOTOPbIe He
HOHECJIM HerocpeacTBeHHoro yiepba [cem.: 20, p. 20].

ITyukr 1 (b) ct. 48 IIpoekra 2001 uKkcHpyeT UTOTH MHOTOJIETHEN AUCKYCCHM
00 «00s3aTeIbCTBAX B OTHONIEHUU MEKAYHAPOAHOTO coodiiecTBa B 1enoM». O eé
He3aBepIIeHHOCTH CBUIETENbCTBYET Tpeskae Bcero To, uto KMII tak m He ykazasna,
9TO JKe CJIeLyeT TIOHMMATh IOJ] «MEXKIyHAapPOAHBIM coobIiecTBoM». Ero npenTudu-
Kallust JIEKUT B OCHOBE BBHIPAOOTKU MPABUJ PETYJIUPOBAHUS OTHOIIEHUN MEKIY
roCy/IapCTBOM-TIPABOHAPYIIUTEJIEM U JIPYTHMHU TOCYAPCTBAMU, HETIOCPEIICTBEHHO He
3aTPOHYTHIMU ITUM IpaBoHapylienuem. Kak ormevasn B cBsizu ¢ atum [1. M. Kypuc,
«OMACHOCTb, B YaCTHOCTH, COCTOUT B TOM, YTO BBIPaKEHUE «MEKIyHAPOIHOE CO00-
MIECTBO» Y HEKOTOPBIX aBTOPOB HEPEIKO aCCOIUMPYETCS C MPeCTOBYTON niaeeit
MUPOBOTO TOCY/IapCTBa». B IMpakTH4YeCcKOM BOILIOIEHUH OHA CBOAUTCS K HAJIEJIEHUTO
COOTBETCTBYIOIIMMY MPABOMOUUSIMU OTIPEIETEHHBIX MEK/TYHAPOIHBIX MEKITPABU-
TEJIbCTBEHHBIX OPTaHU3aInii, 00IAAIONNX SIBHO BHIPAKEHHBIMU HAIHAIIMOHATbHBIMI
MOJTHOMOYMSIME, TIOCKOJIBKY «MEKIYHAPOAHOE COOOIIECTBO B BUE aBTOHOMHOTO
(beroMeHa, 06JIAIATONIETO KAYeCTBOM CyOheKTa MEKIYHAPOIHOTO TIPaBay, CYIIECTBO-
BaTh He MoXeT. [lo MHeHUIO yU€HOTO, «MCITOTh30BAaHNE TEPMUHA «MEKTyHAPOIHOE
co00IIeCTBO» B COBPEMEHHOM MEKIYHAPOIHOM IMPABE JOMYCTHUMO TOJIBKO JIJIsI
0603HaUYEHNUsT BCEll COBOKYMHOCTH TOCYAApPCTB, YUYACTBYIOIUX B MEKIYHAPOIHBIX
OTHOIIEHUSAX> [J, ¢. 61]. OT™MeTHM, 4TO IMEHHO TaKO TTOAXO/ CIET0BAT U3 TOJKO-
Banus cT. 53 BeHCKOI KOHBEHINY O TIpaBe MEXIYHAPOIHBIX IOTOBOPOB, B KOTOPOI
TOBOPUTCST O «MEKIYHAPOTHOM COOOIIECTBE TOCYAAPCTB B IETOM>.

Cama KMII B ct. 48 [Ipoekrta 2001 He ykazaysa Ha TO, YTO UMEHHO IOHUMAETCS
O/ BBIPAKEHUEM «MeKIyHAPOIHOE cO00IecTBO B 1iesiom». OTmevast ero, Komuccust
CChIIaeTCst Ha CBOM ke KomMeHTapuil k ct. 25 ITpoekra 2001 («CocrostHre He06X0-
aumoctrs ), B 1. 1 (b) KoTopoii oHO Takske ucroab3oBaHo. KMII obpariaetr BHUMaHYe
HA TO, YTO OHO OTJIMYAETCS OT BbIPAKeHUs], UCTIOJIb30BAHHOTO B CT. 33 BeHckoil KoH-
BEHIUH O MTPaBe MEKIYHAPOIHBIX 0TOBOPOB 1969 I. — «MeskmyHapoiHoe co00IIecTBO
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rocynapctB B 1esoM» [3, ¢. 100]. B moxTpuHe MCKII0OUeHNE CIOBA «TOCYIAPCTBY U3
JIAaHHOTO BBIPAsKEHUST UCTOJIKOBAHO KaK 3HAUUTEIbHOE PacliipeHre Kpyra CyObeKToB
MESKIyHaPOIHOTO TIPaBa, OXBATHIBAEMBIX TIOHITHEM «MEKIYHAPOIHOE COOOIIECTBO B
I[eJIOM», 1, COOTBETCTBEHHO, 00JIa/IAIONIMX TIPABOM Ha TIPU3BaHKe K OTBETCTBEHHOCTH
1o cT. 48 I[Ipoexrta 2001 [cm.: 21, p. 803—804; 17, p. 1209].

Crenyomuii MOMEHT, obpalaoiiuii Ha cebsi BHUMaHIe, COCTOUT B TOM, YTO B
n. 1 (b) cr. 48 TIpoekta 2001, armesutupyomneM K MexK/yHapOAHO-TIPABOBBIM «00s13a-
TEJbCTBAM B OTHOIIEHUH MESK/LyHAPOAHOTO coobiecTBa B 1iesom», KMII orkazanach
WCIIOJTh30BATh TEPMUH erga omnes (XOTs HEKOTOpbIe CTeINAaINCThl BCE-TaKU CTaBIT
3HaK paBeHCTBAa Mexay HuMu [cMm.: 15, p. 149]). Tlo eé MHeHUIO, OH «HECET MEHbIIe
nHbopMaTUBHOCTH, YeM cchiiika Cyzia Ha MeXKIyHApOIHOE COOOIIECTBO B IIEJIOM, U
[OJ1 HUM MHOT/Ia OMUOOYHO TTOHUMAIOT 00sI3aTeIbCTBA MepPe/l BCEMU CTOPOHAMH TOTO
WJIM MTHOTO MEXK/LYHAPOIHOTO JI0roBopay [4, ¢. 155]. [Ipu aTtom B KauecTBe NpuMepoOB
takux obsizatesbetB KMII ykasanma Ha 3ampelieHne arpeccuy U TeHOINI, 3aIUTy
ot pabcrBa u pacoBoit muckpumMuHanuu (pemenne MC 1o ey Bapcenona Tpakim),
paBo HapozioB Ha camoomnpenenenre (pemenre MC 1o nemy o Boctounom Tumope),
T.e. HA T€ TMPUMEPBI, KOTOpble npuBoAnnch CysoM B KauecTBe 00s13aTeJIbCTB erga
omnes. Kak cienyer uz noruku Komuiccnu, copepkanne «06s3aTesIbCTB Mepesl MesK-
JIYHAPOJHBIM COOBIIECTBOM B I[EJIOM» IIMPE COAEPKAHUE 0OSA3ATENbCTB erga omnes.
Omno oxsarpiBaeT nX. OT™MevaeTcs, YTO JAaHHBIN TOAXO/ TTOIYIUT B MEKAYHAPOTHOM
TpaBe MPOTPECCUBHOE Pa3BUTHE.

31ech caemayer 3aMeTuTh, 4To Bee mpusenentbie KMIT mpumMepst 06s13aTeibeTs
erga omnes OTHOBPEMEHHO SIBJISIIOTCSI TIPMMEPAMU OOIIENPU3HAHHBIX UMITEPATHBHBIX
HOPM MeXXayHapoHoro 1paBa (jus cogens). Ilapagokc B Tom, uto B IIpoekte 2001
BOIIPOCAM TPUBJICUYEHUS TOCY/IAPCTB K OTBETCTBEHHOCTHU 32 HAPYyIIeHNe MMTIePaTHB-
HBIX HOPM TIOCB4IIIeHa oTaesbHas riaBa — [nasa 111 oy nanmenoBanunem «Cepbeés-
Hble HAPYIIeHUsI 0053aTENbCTB, BHITEKAONNX U3 UMIIEPATUBHBIX HOPM OOIIETO
MEK/YHAPO/IHOTO IIpaBay, coctosdmas u3 Apyx crareit: 40 «IIpumenenne nacrosiieit
[naBbi» 1 41 «Ocobbie TI0CIeACTBUSE CEPhESHOTO HAPYIIEHUsT 00sI3aTeIbCTBA COIJIACHO
nactostiieil [naBoi». U B KayecTBe mMpuMeEpOB OOIIENTPU3HAHHBIX UMITEPATUBHBIX
HOPM MEKIYHAPOIHOTO TIPaBa, KOTOPbIE, «CY/IS TT0 BCeMY, TPAKTIUYECKN He BBI3BIBAIOT
Bo3pakeHmity, KMII HasbiBaer «3ampetnienne pabcTBa U pabOTOPTOBIIN, TEHOIH/IA
U PacoBOM AMCKPUMUHAIINU, U arnapTenjia» [4, c. 136]. Kpome HuX, 10 MHEHUIO
Komucenu, Kk HoOpMaM, yeil «MMIepaTUBHBIN XapaKTep Takyke He BBI3BIBAET COMHE-
HUI», MOKHO OTHECTH 3alpelieHre MhITOK, KaK 3To mpemaycMoTpero cT. 1 Konsenimn
[POTHUB TIBITOK ¥ JIPYTUX JKECTOKUX, OECUEIOBEUHBIX MU YHIZKAOIINX JOCTOMHCTBO
BUIOB oOpamienust u Hakazauust 1984 r.; OCHOBHBIX HOPM MEKIyHAPOIHOTO IyMaHU-
TapHOTO ITPaBa, MPUMEHUMOTO BO BPEMSI BOOPYKEHHBIX KOH(DJIMKTOB; 00513aTEILCTBO
YBa)KEeHUS MpaBa Ha camootnpenesaenue [4, c. 137].

Bpsizt /i B HacTostiee BpeMst BCE eIé HeoOXOMMO JI0OKAa3bIBATh MPSIMYIO U HEIO-
CPENCTBEHHYIO CBI3b MKy HOPMaMU jus cogens u erga omnes. Jluckyccus Beercs
6ouibiiie 0 (hopMax U CTeleHH UX B3aUMHOTO MPOHUKHOBEHMS: a) BCE MMIIEPATHBHbIE
HOPMBI — 9TO HOPMBI erga omnes U HA0OOPOT (T.e. He UMIEPATUBHBIX HOPM erga
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omnes T ornpesieieHio ve ObiBaet [8, ¢. 6—10]) wnu 6) comepKaTeNbHO MOHITHE erga
omnes Ape TTOHATUS jus cogens, T.K. MOKET OXBATbIBATh OCHOBHbBIE TIPUHITAIIBI MEK-
JIYHAPOHOTO TipaBa (KOTopble (DYHKIIMOHAIBHO He UIAEHTUIHBI JUS COZENs, TOCKOJIbKY,
kak ormeuaet JI. I1. Anydpuesa, B oTindne oT HUX «00€CIeUYnBAIOT POJIb HECYTIEi
KOHCTPYKIIUM U OpUeHTHPA (BEKTOpa) Pa3BUTHS» MeXAyHApoIHOTO TIpaBsa [1, c. 20])
U HEKOTOpble BakKHENIINe YHUBEPCAIbHbIE IMCIIO3UTUBHbBIE 00sI3aTE/IbCTBA.

B m060M cirydae TipecTaBisieTcsi O4Y€BUAHBIM, YTO HOPMBI U jus cogens, u erga
omnes OXBATBIBAIOTCST COJEPKAHMEM TOHSITUS «00SI3aTEIbCTB B OTHOIIEHUN MESK/IyHa-
POHOTO COOOIECTBA B IIEJIOM», KAKOBO ObI HI OBILJIO €T0 Ja/bHElIee IPOrPecCUBHOE
passutre. Onuaxo B [Ipoekre 2001 oum pasmenensl. A. Bépa (A. Bird) obbsicusier
9TO caeaytomuM obpasoM: «Pasuuiia B akieHTax. B TO BpeMsi Kak MMIIepaTHBHbBIE
HOPMBbI COCPeZoTauMBaIOTCs Ha 00bEME M HMPUOPUTETE, KOTOPbIE JOJIKHBI OBITH
HPUCYIIH OTPEIeJEHHOMY KOJUUYECTBY (DYHIaAMEHTAIBHBIX 00I3aTeIbCTB, OCHOBHOE
BHUMaHWEe B 00513aTeIbCTBAX MEPE/l MEKIYHAPOIHBIM COOOIIECTBOM B IEJIOM yIe-
JISTETCST TIPABOBBIM BOITPOCAM BCEX TOCYAAPCTB B X coOmomerums [10, p. 885-886].
Ucxons us aroro, otmevaet crienranuct, KMII mo-paznoMy orpasuia mocaecTBust
ux Hapymenus. Ona numier: «Bo-1epBbiX, cepbé3Hble HapylIeHUsT 00s3aTEIbCTB,
BBITEKAIONIMX M3 MMIIEPATUBHBIX HOPM OOIIEro MeKAyHapOIHOrO IpaBa, MOTYT
MOBJI€YD JIOTTOJHUTEIbHBIE TTOCJAEICTBUS HE TOJBKO /71T OTBETCTBEHHOTO TOCYAPCTBA,
HO W JIJIT BCeX JIPYTUX TOCyAapcTB. Bo-BTOPBIX, Bce rocymapcTBa BIIpaBe MPU3BaTh
K OTBETCTBEHHOCTH 3a HapyllleHre 00s13aTeIbCTB TEPel MEKIYHAPOIHBIM cO00IIe-
cTBOM B 11eJ1oM. [lepBoe M3 3TUX NpemIoKeHni paccMaTpuBaeTcst B cT. 41, BTopoe
paccmatpuBaetcs B cT. 48 [Ipoekta Crareii» [10, p. 886].

BepositHo, 311€Ch ecTh onpezenénnas goruka. Oxa Obiia 6bl aOCOMIOTHO SICHOM, eC/IN
ObI TIPUMEPBI 00SI3ATEIBCTB JiUS COZENs W «B OTHOIIEHUN MESKILyHAPOIHOTO CO00IecTBa
B TIeJIOM», TIpUBeICHHbIe Komuccneil B KOMMEHTapUsX K COOTBETCTBYIONIUM CTaTbhsIM,
orsmyanrck. OHAKO OHM TIOJTHOCTHIO WIEHTUYHBI U TTOTOMY OJIHO3HAYHO 3aITyTaloT
Jsiroboro nipaBonpumenutesist. Tem Goiiee, uto, o muenno KMIT, u BoI6op ocHOBaHUI
MPU3BaHUsI K OTBETCTBEHHOCTH, U TIPOIELYPhl B KaXKIOM U3 CJIy4YaeB OTJIUYAIOTCS.

Tax, cormacuo 1. 2 cr. 48 IIpoekra 2001 BO3MOKHOCTH TOCY/IapCTBa, He SBJIS-
IOMIEeToCsT MTOTEPIIEBINM, TT0 MPU3BAHUIO K OTBETCTBEHHOCTU OTPAHWYEHBI MTPABOM
TpebOBaHUSsI, BO-TIEPBLIX, TIPEKPAIIIEHIST MEK/TYHAPOIHO-TIPOTHBOIPABHOTO JIESTHIS 1
MIpeIoCTaBIeHUS 3aBePEHNI W TApAHTUI ero HenmoBTopeHud (11/1 «a» ), U, BO-BTOPbIX,
UCIIOJIHEHUS 06sI3aTE/ILCTBA 110 BO3MEIIEHUIO B MHTEPECcax MOTEPIEBINEro rocyaap-
crBa wn OeHeduIapres HapyleHHOro obs3aTeabeTBa (11/11 «b»). KMII o6pariaer
BHUMaHNe Ha TO, YTO JAHHBIN TepedeHb SABIseTCS ncdeprbiBaonmm. Kpome atoro,
OH HaJIeJISIET TOCY/IaPCTBO, HE SIBJISIONIEECsT TTOTEPHEBITNM, O0Jiee OTPAaHUYEHHBIM
00bEMOM CPEJICTB PearpoBaHUsI B PaMKaX peajiM3al[iy MpaBa Mo TPU3BAHUIO K
OTBETCTBEHHOCTH TOCYy/apCTBa-TIpaBoHapyInuTesisa. locymapcTBo, He SIBISIONIEECs
HOTEPIIEBIINM, He HaJleJIEHO ITPaBOM IIPU3BIBATH K BO3MEIIEHMIO yIepOa B cOOCTBEH-
Hbeix nHTepecax. [lo maenmnio KMII ato sBasieTcs pe3yabraTOM TOTO, UTO ITPABOBOM
peXKUM TPU3BaHUA MO CT. 48 HampaBJieH Ha (DaKT TMpaBOHAPYIIEHUs, a HEe HA ero
nocyencTBust [em.: 4, ¢. 155].
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B cBoto ouepenp Komuccust copmynupoBana wHble TTOCTEACTBUS HAPYIIEHUS
00513aTeJIbCTB, BBHITEKAIONUX W3 MMIEPATUBHBIX HOPM MEKIYHAPOIHOTO IPaBa.
Cornacuo 1. 1 c1. 41 IIpoexta 2001 «rocymapcTBa JAOKHBI COTPYAHUYATD C TEM,
94TOOBI TIPABOMEPHBIMU CPEICTBAME TIOJIOKUTH KOHEI[ JTI0OOMY CephbE3HOMY Hapy-
meHno 1o cMbicay ctatbu 40». U cornacho 1. 2 cT. 41 Tlpoexrta 2001 «HM omHO
rOCYZIapCTBO He JIOJDKHO NMPU3HABATH TIPABOMEPHBIM TIOJIOJKEHUE, CJIOKUBINEECS B
pe3yJibTaTe cephe3HOro HAPYIIEHNS 110 CMBICTY cTaTbu 40, 1 He OKa3bIBaTh MTOMOIIH
WJIN COZIEICTBHE B COXPAHEHUU TaKOTO TIOJIOKEHUST».

C omHOII CTOPOHBI, MOXKHO COTrJacuThesi ¢ KoMmuccueir B TOM, 4TO B caydae
HapyIIeHusl UMIEPATUBHBIX 00513aTENbCTB aKIEHT c/leJlaH B OOJbleil Mepe Ha
MTOCJIE/ICTBUAX, YeM Ha (hakTe TpaBoHapyIleHusd (K 4eMy arejupyeT 1. 2 cT. 48
[Tpoexra 2001). Ho, ¢ apyroii cToponsl, 1 Teopus, 1 TPaKTUKA MEKIYHAPOIHOTO
npasa Bce atu nocaenctsust (o cr. 41 u . 2 cr. 48 TIpoekra 2001) Bceraa oobenu-
HatoT. Hammpumep, B cirydae coBepIieHNs akTa arpeccuu (SIBJSIONIET0Cs, TT0 MHEHITO
KMII, napymreHueM u 06s13aTeIbCTB MEPE]] MEKTYHAPOIHBIM COOOIIIECTBOM B IEJIOM,
U UMIIEPATUBHON HOPMBI MEXKIYHAPOJHOTO IpaBa) roCylapcTBO, He SIBJSIONIEeCs
HETIOCPEJICTBEHHO TIOTEPIIEBIINM, JTOJKHO:

a) oTpeboBaTh y MPaBOHAPYIIUTESI TPEKPAIIEHUS 3TOTO MEXK/YHAPOIHO-TIPO-
TUBOIPABHOTO JIESTHUSI U MPEIOCTABICHUS 3aBEPEHUI B TOM, 4TO OHO 0OJIblle He
moBTOpUTHC (T1/T «ay 1. 2 cT. 48 IIpoexTa 2001);

6) moTpeboBaTh y TOCYAapCTBa-TIPABOHAPYIIUTEST BO3MEINIEHNs] B UHTEPecax
norepnesiiero rocyaapcrsa (1/m «bs . 2 cr. 48 ITpoekra 2001);

B) COTPYIHUYATD C APYTUMU TOCYAAPCTBAMH, YTOOBI IIPABOMEPHBIME CPEICTBAMHU
MOJIOKUTD KOHell aToMy akTy arpeccun (1. 1 ct. 41 IIpoekra 2001);

T') He TPU3HABATH TIPABOMEPHBIM MOJIOKEHIE, CTOKUBIIEECS B PE3yIbTaTe 3TOTO
aKTa arpeccyy, 1 He OKa3bIBATh IMOMOIIh WJIM COENCTBHAE B COXPAHEHWH €TO TTOCTe]-
ctBuit (1. 2 ct. 41 IIpoexra 2001).

Kak BuanMm, 1mocegcTBUsS HapyIIeHuil Bpoje Obl Pa3HBIX BUIOB MEKIYyHAPO.I-
HO-TIPABOBBIX 00s13aTEJILCTB OPTAHUYHO CBSI3AHBI MEKIY COOOIl M HU B KOEH mepe
IIpYT IPyTy He mpoTuBopeyar. /[pyroe meso, 94To mpaBa ToCy1apcTBa, MPU3BIBAIOIIETO
K OTBeTCTBeHHOCTHU 10 cT. 48 IIpoekTa 2001, Hysk1a0Tcs elié B faJbHENTIEN KOH-
KpeTU3aIuu U yTOUYHEHWH.

Tak, emé Ha craguu 00CYKAEHUsI MTPEJBAPUTENHHOTO BapraHTa CT. 48 crerma-
JIICTBI 0OpaIaii BHUMaHKe Ha TO, YTO MOJTHOMOYHST TOCY/apCTBA, HE SBJISTIONIET0CST
MOTEPIEBIINM, 110 TPU3BAHUIO K OTBETCTBEHHOCTU HYKAAIOTCS HE TOJIBKO B OOJIBIIEi
KOHKPETH3AI[MH, HO U MOTYT GBITh OCIIOPEHBI ¢ MO3UIIMN OCHOBHBIX TIPHHITUIIOB MEXK-
JYHApPOIHOTO TIpaBa. B yacTHOCTH, OBLIO BHIPAKEHO COMHEHUE B TOM, YTO TPU3BAHLE
K MPeKpaneHnio MeKIYHapOIHO-TTPOTUBOTIPABHOTO JIeTHUS W TIPEIOCTaBIECHUIO
3aBePEHUIl M TAPAHTHIT €r0 HEMMOBTOPEHHS BOOOIIE MOJKET PACCMATPUBATLCS B Kave-
CTBe MPU3BaHUs K OTBETCTBEHHOCTU. Er0 TPYAHO OTJMYKUTH OT OOBIYHOTO MPOTECTA,
MOCKOJIBKY OHO HE COAEP/KUT JOTIOJHUTEIBHBIX TPeOOBAHHI O COBEPIIEHNH MTPAaBOHA-
pyImuTeseM KOHKPETHBIX IeHCTBUIM 110 TUKBUAAINN TTOCTEICTBUIN MTPOTUBOIIPABHOTO
nestavst [em.: 17, p. 1213]. C TeopeTnueckoil TOYKU 3PEHUsT ITO OODBSICHIETCST TEM,
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YTO (PYHKITMOHAJIBHO TPU3BaHUE K TPEKPAIIEHNIO MEXITyHAPOIHO-TTPOTHBOIIPABHOTO
JIesTHUS U TIPeIOCTaBIEHUIO TAPAHTUI €T0 HeTTOBTOPEHUS MMeeT TIePCTIEKTUBHBIN, a He
PETPOCTIEKTUBHBIN XapaKTep, YTO CBOMCTBEHHO JIJIsT OOJIBIIMHCTBA HOPM TTPaBa MEsK-
JIlYHapOJIHON OTBETCTBEHHOCTH B I1I€JIOM U JIJIS HOPM TIO JTUKBUAAIUU TIOCJIEICTBUI
MeK/TyHapOIHO-TIPOTUBOIIPABHOTO JIeSIHKS, B 4aCTHOCTU. VIHBIMU cI0BaMU, NTPU3BIB K
IIPEKPAIEHUI0 MEKYHAPOAHO-TIPOTUBOIIPABHOTO JIeTHUS U TIPEIOCTABJICHUIO TapaH-
THIT €r0 HEIIOBTOPEHUST IJIaBHBIM 00Pa30M HAIpaBJieH Ha PeryJupoBaHue OyIyIiero
MOBeIEHNUS TOCYTaPCTBA-TIPABOHAPYIITUTEJIS TI0 UCTTOTHEHUI0 OCHOBHOTO TTIEPBUYHOTO
obst3atesibetBa. OHO COMYTCTBYET eMy. B TO BpeMst Kak HOPMBI 110 JTMKBHUAIIUN
MOCJIEACTBUN MEKAYHAPOIHOTO MpaBoHapylieHus (TpeGOBaHMS O BO3MENIEHUIO
yiiepba) HampasJeHbl B pomnuioe [cm.: 14, p. 24, 25].

Kpowme 31010, 60I1bIIIHE CIIOPBI BBI3BAIO PACCMOTPEHHE CUTYAIMH O TIPABOMOYHO-
CTH TOCYZIaPCTBA, HE SIBJISIONIETOCS MOTEPHEBITNM, TIPU3BIBATH TPABOHAPYIIUTES K
UCTIOJTHEHUTO 00sI3aTEHCTBA TT0 BO3MEIEHNIO B MHTEPECAX TTOTEPIIEBIIETO TOCYIap-
cTBa Win GeHeUIMAPUEB HAPYIIEHHOTO 00sI3aTELCTBA, €CJM CaMO MOTEPIIEBIIIEe
roCy/JapcTBO WJIM yKa3aHHble GeHeUInapun BO3AEPKUBAIOTCS OT MPEIbsIBICHIST
nperensuii. Tak, BernkoOpuTanus 3asiBujia 0 TOM, YTO €CJIU TIOTEPIIEBIIEE TOCYAAp-
CTBO <IIPEAIOYUTAET HE MPEABSABIISATH TPEOOBAHMUS, TO €T0 TIO3UIHS IOJKHA paccMa-
TPUBATHCS KaK aHAJOTHYHAsE OTKa3y OT MPeIbsABIeHIsS TpeOoBaHUH <...> U TOJ0OHO
TOMY, KaK TOTepIieBIliee TOCYIapCTBO YTPAUYNBAET T€M CAMBIM TIPABO CCBLIATHCS HA
OTBETCTBEHHOCTD, JIOJIKHA MCKITIOUAThCSI U BO3MOKHOCTH BBIJIBUKEHUS 3TOTO Tpe-
6oBaHus OT ero uMeHu» |6, c. 84—85]. Xors ara MO3UIKS He HAILIA MOIAEPKKH
y GoubiinHCTBa YieHOB KoMuccnu, BIOCTEACTBUN B JIOKTPUHE OTMEYATIOCH, Y4TO
MO03BOJIEHNE OJTHOMY TOCY/ZIaPCTBY BBIJIBUTATH TPETEH3UN OT UMEHU U B MHTEpecax
ZIPYTOTO B cJIydae TTPaBOMEPHOTO OTKa3a MOCTETHETO OT JaHHBIX eHCTBUI HApYyIIaeT
MIPUHITATI CyBEPEHHOTO PAaBEHCTBA TOCYAAPCTB, aBTOHOMMUIO TTOTEPIIEBIIETO U HE TMEET
YeTKUX MPaBOBBIX OCHOBaHUM [cMm.: 17, p. 1214].

Bovi6oowt. 3axperienne B 11. 1 (b) cr. 48 ITpoekra 2001 npasa Ha npusBanue K
OTBETCTBEHHOCTHU TOCY/IAPCTBA 3a HapyllleHne 0053aTeJbCTB B OTHONIEHUH MEK/LY-
HAPOJHBIM COOBIIECTBOM B I[€JIOM TO3BOJISIET C/IEIATh PSII BBIBOJOB.

Bo-niepBbix, 1osiBlieHNEe CaMOW 3TOW HOPMBI B JJAHHOM JIOKYMEHTE 3aBEPIIUJIO
JMCKYCCHIO O €€ 11es1ecO0OpPa3HOCTH M CBOEBPEMEHHOCTH U, T€M CAMBIM, CIOCO0-
CTBOBAJIO YTBEPXK/IEHUIO B COBPEMEHHOM MEX/YHAPOJHOM IIpaBe IpeBHEPUMCKON
Teopuu actio popularis, MO3BOJSIIONIEN TOCYaPCTBAM, HE SIBJISIONUMCS SKEPTBAMU
MeK/TyHAPOAHBIX TIPABOHAPYIIEHUH, TOIHUMATh BOIIPOCHI O MIPUBJICUEHUN K MEXKILY -
HAPOJTHO-TIPABOBOM OTBETCTBEHHOCTHU TOCYAAPCTB, COBEPITUBITNX HAPYIIEHUS HOPM
obuiero MesxkayHapoaHoro npasa. Jlambreimue obcysxaenns vHopmbl 1 (b) cr. 48
ITpoexta 2001 MoryT kacaTbcs Temiepb TOJBKO €€ COJIeP:KATeIbHOTO HATIOJTHEHUS 1
MesK/lyHApPO/IHO-ITPABOBBIX MEXaHMU3MOB pean3aliu.

Bo-Bropsix, obimenpusHanioe sHadenne [Ipoekra 2001 B hopmupoBanuu oo1iero
0OBIYHOTO MEKIYHAPOIHOTO TIpaBa JaéT OCHOBAaHWE YTBEPXKAATh, YTO €r0 HOpMa
n. 1 (b) cr. 48 sBasteTcst opnum u3 Takux oObraaes. [Ipoext 2001 BomoaeT B 1aH-
HOM CJIy4ae He TOJIbKO DKCIEPTHBIN, HO U OO MEKIYHAPOIHBIN MOJUTHIECKITIT
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KOHCEHCYC B OTHOIIIEHUH KaK €€ HACTOSIIET0 COAEPKAHNUS, TaK U 00IIero opuande-
CKOTO 3HAYEHUS.

B-tperbux, comep:xanne Hopmbl 1. 1 (b) cr. 48 TIpoekra 2001 npexamnosaraer
HOBOE TOJIKOBaHME TAKUX MOHATHIA, KaK «MeK/IYHAPOIAHOE COOOIIECTBO B HEJIOM» U
«00s13aTesIbCTBA B OTHOIIEHUN MESKYHAPOIHOTO cOO00IIecTBa B 1esioM». Kacaresnbro
nepBoro u3 HUX Komuccus BbINIA 32 PAMKU TPAJAUIMOHHBIX TIPECTABIEHUH O
MESKIYHAPOIHOM COOOIIECTBE KaK COOOIIECTBE CYBEPEHHDBIX TOCYAAPCTB, YTBEP/INB-
MIUXCST B MEK/LyHAPOJIHOM IIPaBe BO MHOTOM OJiaroziapst ¢T. 53 BeHCKON KOHBEHIINN
0 TIpaBe MEXAYHAPOIHBIX A0roBopoB 1969 T., B KOTOpPOI TOBOPUTCS O MPUHSATHU U
NPU3HAHUN UMIIEPATUBHBIX HOPM OOTIEr0 MEKIYHAPOIHOTO MTPAaBa «MEK/YHAPOIHBIM
COOO0IIECTBOM TOCYIAPCTB B 1esioM». HoBoe mpencTaBienue 0 «MeKIYHAPOIHOM
co001IecTBE» BBIXOINUT 32 PAMKH MEKTOCYIAPCTBEHHOTO MOXO/A U MPEINOIaraeT
6oJiee aKTUBHYIO POJIb B BOIIPOCAX COOJIOMEHMST MEKIYHAPOIHOM 3aKOHHOCTH BCEX
YYACTHUKOB MEKIYHAPOIHBIX OTHOIIEHUN — CYOBEKTOB MEKIYHAPOIHOTO MPaBa.

HoBast TenzeHIus npocsiexuBaeTcs U B OTHOIIEHUU TOJKOBAHUS TOHATHS
«00s13aTeIbCTBA B OTHOIIEHUU MEKIYHAPOIHOTO coo0IecTBa B meom». Komuc-
cus TOYEPKHYJIa er0 HOBAaTOPCKUI, TTPOTPECCUBHBIN XapaKTep, TPeTeH YNl
HAa HEKUI HOBBIN YPOBEHDb MOHMMAHWS CYIHOCTH HOPM OOIIETO MEKIYHAPOIHOTO
mpaBa. Komuccus yMbITIIEHHO OTKA3a/1ach OT UCMOJIb30BaHUS TEPMUHA erga omnes;
a OTHOIIIEHUS, Kacaloluecsl HapylIeHuil HOPM jus cogens, BBIJIeJNJIa B OT/EIbHbII
pasznen IIpoexrta 2001. BmecTe ¢ TeM aHaiu3 3TOTO JAOKYMEHTAa M YCTOSBIIUXCS
JMOKTPUHAJIBHBIN TO3UIININ MTOKA3bIBAET, YTO MOHSTHE «0053aTEIbCTBA B OTHOIIEHUT
MEKLyHAPOJHOTO COOOIIECTBA B IIEJIOM> €Illé HYKIAETCS B JAJIbHEHIIEM [IHPOKOM
HayqHOM OOcy:kaeHun. Ha JaHHBI MOMEHT OHO €a00 OTTPAHUYEHO OT CMEKHBIX
KaTeropuil — HOPM jus cogens M erga omnes, — 4T0 Hen30e;KHO Oy/IeT HeTaTUBHO CKa-
3bIBaThCs Ha mpakTudeckoMm mpumenenun m. 1 (b) cr. 48 Tlpoexra 2001 u motomy
HY’K/IaeTCsI B JTaJTbHEHNTIIEM YTOUHEHUH.
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Invocation of State Responsibility for Violation of Obligations Owed to the International
Community as a Whole

The article discusses the features of the application of paragraph 1 (b) of Art. 48 of the Draft
Atrticles on State Responsibility, developed by the UN International Law Commission and taken into
consideration by the UN General Assembly by its resolution 56/83 of December 12, 2001. The norm of
this article enshrines the right of any state that is not a victim to call to international legal responsibility
state that has committed a breach of an obligation owed to the international community as a whole. This
rule contributes to the establishment in modern international law of the ancient Roman theory of actio
popularis, according to which any citizen could file a claim in the public interest.

The UN International Law Commission is considering paragraph 1 (b) of Art. 48 of the 2001 Draft
Articles on State Responsibility as a result of the progressive development of International Law. This
is manifested primarily in a new approach to the interpretation of concepts such as “the international
community as a whole” and “obligation owed to the international community as a whole”. The article
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notes that the concept of <the international community as a wholes should no longer be considered as a
community of sovereign states, since it already presupposes a more active participation in maintaining
international legitimacy of all participants of international relations — subjects of international law.

In addition, attention is drawn to the fact that the concept of “obligation owed to the international
community as a whole” is a new category proposed by the International Law Commission as a part of the
progressive development of the theory of erga omnes and jus cogens norms. The author compares these
types of obligations and points out a number of problems that may arise while interpreting this concept in
order to apply this rule in practice.

Keywords: actio popularis, international legal responsibility of states; invocation of the interna-
tional legal responsibility; obligations owed to the international community as a whole; international
community; jus cogens NOTrms; erga omnes NOTMS.
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INTERNATIONAL LEGAL REGULATION
OF THE RIGHTS OF PERSONS WITH DISABILITIES:
PROBLEMS OF FORMATION AND DEVELOPMENT

At the level of international legal regulation disability policy is currently one of the priority areas.
However, such attention to the international legal protection of the rights of persons with disabilities has
not always been the case, as the problems of persons with disabilities have long remained unnoticed by the
international community. Rare attempts to improve the situation with persons with disabilities were usually
limited to medical protection and integration into the labor market, while the task of their full and actual
involvement in public life was not even set. The article analyzes the preconditions, reasons and features
of the evolution of the system of international legal protection of the rights of persons with disabilities, as
well as examines the transformation of approaches to defining the concept of “disability” at the level of
international law. The article defines the main stages of the formation of international cooperation in the
field of protection of the rights of persons with disabilities. The article presents the results of the analysis
of international legal documents on disability policy for the period from the beginning of the twentieth
century to 2020.

Keywords: persons with disabilities; disability; disability rights; Equal Rights; social model;
Social Policy; non-discrimination; Convention on the Rights of Persons with Disabilities.

Maiioanix C. B., acnipant kabenpu npasa €sponeiicbkoro Cowsy, HamioHanbHuUil 0pugndHuii
yHiBepcuteT iMeHi fApociaBa Myaporo, Ykpaina, M. XapKis.
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MiKHAPOJHO-NIPABOBE PETYJIOBAHHS NPaB OCi0 3 IHBAJIJHICTIO: MPOOJEMH CTAHOBJIEHHS Ta
PO3BHUTKY

Ha pieni mijcnapoono-npasosozo pezyiosanis noiimuxa y cepi inganionocmi napasi € oonum
i3 npiopumemnux nanpsamxis. Oonax maxa yeaza 00 MNCHAPOOHO-NPABOGO20 3abesneuenis npas ocio
3 ineanionicmio 6yaa oarexo we 3aexcou, npobiemu 0cib 3 HEANIOHICIIO MPUBAIULL YAC 3ATUULATIUCS
HEeNOMIMEeHUMU MINCHAPOOHOIO cniiviomoro. I1000unoKi cnpobu neeHuUM YuHOM NOKPAUUMU CMAHOGULLE
0Ci6 3 IHBANIOHICTNIO 3600UNUCS 3036UUATI 00 MEOUUHOZ20 3AXUCTY MA inmezpayii Ha punkKy npaui, mooi sax
3a60anns w000 ix NOGHOYIHI020 T PAKMUUH020 3ANYUeHHs 00 CYCRIILHOZO0 HCUMMS HAGIMb He CINABULOCS.
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Y cmammi oxpecieno nepedymosu, npuuunu i 0cO6IUBOCTNI €6OMIOUIT CUCTIEMU MINCHAPOOHO-NPABOBO20
saxucmy npag oci6 3 iHeanionicmio, a maxoic OOCHONCEeHO MPAHCHOPMayilo ni0xodie 00 GUIHAUEHHS
NOHSAMMSsL <IH8ANIOHICMY> HA PieHT MIHCHAPOOHO20 npasa. Poseismymo ocHo6HI emanu cmano6ieHHs.
MidHCHAPOOH020 cnispobimuuymsa y cgepi saxucmy npas ocié 3 inearionicmio. Iodano pesyromamu ana-
JU3Y MINCHAPOOHO-NPABOGUX OOKYMEHMIE w000 NOMMuKU 6 cepi ineanionocmi 3a nepiod 6id nouamxy
XX cm. do 2020 p.

Kio4osi cioBa: ocobu 3 iHBamiAHICTIO; iHBaMiAHICTD; MpaBa 0ci6 3 iHBaMiAHICTIO; PiBHI MpaBa;
colliaabHa MOJIE/Ib; COLialbHa MOJTITHKA; HeaucKpuMinanis; Konseniis mpo npasa oci6 3 iHBamigHICTIO.

Problem setting. The protection of the rights of persons with disabilities is
central to the social policy of any democratic, social state governed by the rule of
law. This is not surprising, given that about 15% people in the world live with some
form of disability and their number continues to grow despite the efforts of both
national governments and the international community [28, p. 8].

However, this was not always the case — the problems of people with disabilities
have long remained unnoticed by the international community. Accordingly, the
protection of their rights was considered as prerogative of states alone that solved
the problems of this category of persons based on the priorities of their own social
policy and financial capabilities.

The global nature and severity of the problem, the democratization of
international law required the inclusion of the problem of protecting the rights of
persons with disabilities on the agenda of the international community. This, in turn,
led to the adoption of the Convention on the Rights of Persons with Disabilities in
2006. Given that the Convention is a universal legally binding international treaty,
its adoption has been an important step in the development of the international
human rights law system.

At the same time, despite the changes taking place at the international level in
the field of protecting the rights of persons with disabilities, this problem does not
lose its relevance and practical significance. The phenomenon of disability is closely
related to a number of other acute problems, namely: social exclusion, discrimination,
poverty, unemployment, etc. Persons with disabilities often face negative attitudes
and various barriers that prevent them from participating fully in society. That is
why the tasks of implementing and realizing the obligations assumed by the states
in this area remain extremely urgent. That is why the tasks of implementing and
realizing the obligations assumed by the states in this area remain extremely urgent.

Analysis of recent research and publications. The problem of protection of
the rights of persons with disabilities is given considerable attention in the works
of primarily foreign authors: M. Priestley, G. Quinn, T. Degenera, Lisa Waddington,
D. E. Lord, M. Modine and others. However, most of these developments are devoted
to the protection of individual rights, analysis of the content of the Convention on
the Rights of Persons with Disabilities and the peculiarities of the legal regulation
of the legal status of persons with disabilities in individual countries.

Among domestic authors, the problem of social protection of persons with
disabilities is raised in the works of V. P. Melnik, V. L. Kostyuk, V. I. Shcherbina,
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L. Yu Malyuhy and others. Issues related to the evolution and development of
international legal regulation and protection the rights of persons with disabilities
in the domestic science of international law remain insufficiently developed.

Statement of the article objective. The purpose of the article is a theoretical
study of a set of issues related to the evolution of approaches to the international
legal consolidation of the rights and freedoms of persons with disabilities,
determining the place of the rights of persons with disabilities in international
human rights law.

Presentation of the main body of the article. The protection of the rights of
persons with disabilities, as well as the development of international human rights
law in general, began to develop actively only after the Second World War. However,
the first steps towards improving the situation of persons with disabilities were made
even within the framework of the International Labor Organization (hereinafter —
ILO), established in 1919. The purpose of the international agreements concluded
before the establishment of the UN was to ensure certain categories of human
rights, and not to create a comprehensive system of human rights protection. This
was due to the fact that the protection of human rights has long belonged to the
internal jurisdiction of states. Therefore, in the first decades of the ILO’s activity,
the cooperation of states was aimed at creating guarantees of social protection in the
event of a person’s disability. The focus on this issue was due to the increasing the
number of people with disabilities during the war, as well as the necessity of skilled
workers to fill the vacant jobs that appeared after the mobilization.

Acts of the TLO, adopted in the interwar period, were mainly compensatory
in nature and provided the social assistance payment and pensions for the loss
of working capacity to disabled people. Thus, the ILO Recommendation No. 43
“Invalidity, Old-Age and Survivors’ Insurance Recommendation” in p. 16 provided:
“A pension should be awarded to an insured person who by reason of sickness
or infirmity is unable to earn an appreciable remuneration by work suited to his
strength and ability and his training; remuneration which is less than one-third of
the ordinary remuneration of a fit worker of similar training and experience should
not be deemed to be appreciable” [13].

In general, measures in the field of protecting the rights of persons with
disabilities during this period were focused mainly on providing social assistance
to workers with disabilities, resolving issues of vocational training and establishing
compensation guarantees for accidents at work. It should be noted that a charity
approach was applied to persons with disabilities during this period, as a result of
which they were considered not as subjects, but as objects of social protection.

The beginning of the next stage, related to the formation of universal norms of
international human rights law, can be associated with the creation of the UN. The
UN Charter became the first international treaty that contained a provision on the
obligation of states to respect and observe human rights. In addition, the Charter
provided for the establishment of a system of international human rights bodies and
a mechanism for the coordination of their activities.
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In the context of affirming the principle of respect for human rights, the UN
General Assembly in 1948 adopted the Universal Declaration of Human Rights.
It contained a list of fundamental human rights that the international community
still adheres to. The Universal Declaration established a fundamental regulatory
framework on which international legal norms and standards relating to persons
with disabilities were subsequently developed. The Universal Declaration contains
a number of provisions (Articles 2, 3, 6, 7) that form the basis of international acts
on the protection of the rights of persons with disabilities, based on the principle
of equality. Although the Declaration did not focus on the rights of persons with
disabilities, Article 25 contained a reference to disability: “... the right to security in
the event of unemployment, sickness, disability, widowhood, old age or other lack
of livelihood in circumstances beyond his control” [33].

In 1966, the International Covenant on Civil and Political Rights [17] and the
International Covenant on Economic, Social and Cultural Rights [18] were adopted.
Article 2 of both Covenants obliges each state that is a party to the relevant treaty
to respect and ensure to all persons within its territory and under its jurisdiction the
rights recognized in them, without any distinction as to race, color, sex, language,
religion, political or other beliefs, national or social origin, property status, birth
or other circumstance. Although according to article 2 rights are guaranteed to all
categories of persons without exception, the Committee on Economic, Social and
Cultural Rights in the General comment No. 5 (1994) indicated that persons with
any form of disability have a clearly defined right to enjoy the full range of rights
recognized in the Covenant [35].

The first decades of UN activity in the field of protection of the rights of
persons with disabilities were aimed at providing social and medical assistance to
this category of persons, creating conditions for their rehabilitation. Other issues
related to the protection of the rights of persons with disabilities remained out of
the UN’s focus.

Thus, ECOSOC Resolution 309E (XTI) of July 13, 1950 “Social Rehabilitation of
the Physically Defective” emphasized the need to develop an international program
for the readaptation of the “physically defective”. ECOSOC Resolution 1921 (LVIII)
of 6 May 1975 called on States to take measures to prevent and restore persons with
disabilities incapacity for work including guaranteeing “care, education, training,
vocational guidance and appropriate work, as well as social security assistance” |38,
c. 210].

In the context of the research question, it is expedient to describe at least in
general terms the main approaches to understanding disability, since they played a
key role in the formation of the system of international legal protection of the rights
of persons with disabilities.

For a long time, the medical model of disability was dominant. It originated
in the depths of health and social care systems, as a result of which it is sometimes
called the “administrative model”. For a long time this model was considered
scientifically grounded and humane [29, p. 9].
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In the narrative of the medical model, disability is understood as an individual
and/or a medical phenomenon that results in limited functioning that is seen as
deficient. Disability is considered to be a result of impairment of body functions
and structures, including the mind, and can be caused by illness, injury or health
conditions. Similar to ill health, disability, in particular problems with the mind or
body, is viewed as a problem that needs to be medically cured in order for people to
function in society. This point of view is strongly normative. It means that people are
considered disabled on the basis that they are unable to function the way so-called
normal people do [20].

The medical model focuses mainly on the functional impairment of a person,
which is considered as a source of inequality. Human needs and rights are
subordinated to the provision (or imposition) of medical care or are identified
with it. Individual needs and rights are subordinated to the provision (or
imposition) of medical care or are identified with it. A person’s needs and rights
are subject to or identified with the provision (or imposition) of medical care.
According to the medical model, a person can be “put in order”, brought back to
society through therapy or rehabilitation. Within this approach, environmental
factors are not considered, and disability is considered as an individual problem
[14, p. 9-10].

From the medical model of disability, a definition of functional limitation is also
derived, which describes inferiority as the inability of a person to perform certain
functions along with healthy people [29, p. 10].

The social model is based on a different view of the problem: disability is
recognized as the result of an individual’s interaction with the environment, which
does not take into account the characteristics of the individual. Such a vision of the
problem prevents the participation of the individual in the life of society. Inequality
is not due to functional impairments, but to the inability of society to remove
barriers to the life of persons with disabilities. The person is at the center of this
model, not his or her own impairments; thereby recognizing the values and rights of
persons with disabilities as members of society [14, p. 10—11]. Such a vision of the
problem prevents the participation of the individual in the life of society. Inequality
is seen not due to functional impairments, but to the inability of society to remove
barriers, which may hinder their full and effective participation in society. The
person, not his or her own impairments, is at the center of this model; thereby the
values and rights of persons with disabilities as members of society are recognized
[20, p. 10—11].

The social model does not deny the existence of physiological differences and
supports the idea that treatment and rehabilitation should be left to specialists, but
the results of their activities should not affect whether a person with a disability
will be a full member of society. The social model of disability can be effectively used
to identify / delineate existing barriers in all aspects of social life of persons with
disabilities, and then completely eliminate them. Thus, the social model encourages
states to create a “society for all” [2, p. 48].
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Freedom, dignity, trust, evaluation and self-evaluation — these are the
characteristics of the social model. Within the social model, disability is not a
“mistake” of society, but one of the elements of its diversity.

The next stage of international legal regulation of disability issues is related to
the adoption of special international legal acts in the field of protection of the rights
of persons with disabilities.

Since the 1970s International and European movements of persons with
disabilities have initiated political discussions at the global and regional levels that
have led to a gradual change in the perception of persons with disabilities, their
rights, full participation and removal of structural barriers to inclusion. During this
period, the concept of the human rights of persons with disabilities was embodied
in the Declaration on the Rights of Mentally Retarded Persons (1971) [8] and the
Declaration on the Rights of Disabled Persons (1975) [7].

The realization that disability and mental illness are two separate policy areas
(“two policies and two philosophies”) has been quite difficult at both the national
and international levels [10]. Today, the term “mentally retarded”, which was used
in the 1971 Declaration, is not used because it does not correspond to the modern
understanding of disability [23].

Although it is implied from the texts of the declarations that persons with
disabilities must have respect to their dignity and the need to be as independent
as possible, their content shows that at the time of their adoption, disability in
international law was still viewed through the prism of the individual’s own
inferiority. Thus, the Declaration on the Rights of Disabled Persons contained the
following provision: “disabled person” means “any person unable to ensure by himself
or herself, wholly or partly, the necessities of a normal individual and /or social life,
as a result of deficiency, either congenital or not, in his or her physical or mental
capabilities” [7]. In this definition, disability is revealed through the “inability” to
maintain self-sufficient life and the reason for this inability - “lack of ... mental or
physical ability”. Despite the recognition that persons with disabilities and persons
with intellectual impairments have rights, the declarations did not set out the
measures that states should take to realize the rights of persons with disabilities.

In 1982, there were more than 500 million people in the world who were
disabled as a result of mental, physical or sensory disorders [37]. These data
indicated the scale of the problem and the general spread of such a phenomenon as
disability. In order to draw the attention of states to the problem of protection of
one of the socially vulnerable groups of the population, the UN General Assembly in
Resolution 31/123 declared 1981 the International Year of Persons with Disabilities.
On December 3, 1982, the UN General Assembly adopted the World Programme
of Action concerning Disabled Persons. This Program of Action became the first
large-scale international document aimed at protecting the rights of persons with
disabilities, which contains recommendations on public policy in the field of
disability in three main areas: prevention of disability, rehabilitation and creating
opportunities for people with disabilities.
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During the United Nations Decade of Disabled Persons, a number of important
international legal instruments were adopted: ILO Convention No. 159 on Vocational
Rehabilitation and Employment (Disabled Persons) (1983) [11] and in addition the
ILO Recommendation No. 168 on Employment Promotion and Protection against
Unemployment [12]. The Convention on Vocational Rehabilitation and Employment
provided for measures to be taken by States in the provision and evaluation of career
guidance, vocational training, employment and other related services to enable
persons with disabilities to receive and retain employment [11].

It should be noted that it was during this period when a system of universal
international human rights treaties was formed. From 1979 to 1990, a number
of conventions were adopted: Convention on the Elimination of All Forms of
Discrimination against Women [4] International Convention on the Elimination of
All Forms of Racial Discrimination [15] Convention on the Rights of the Child [6],
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment [3] International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families [16]. On the basis of these treaties,
a system of international human rights bodies (committees) has been established to
carry out international control and monitoring in the field of human rights.

But despite the fact that many international legal acts were adopted in the field
of human rights protection, which, of course, also apply to persons with disabilities,
states paid insufficient attention to the practical implementation of these rights.

As noted in the report of the UN High Commissioner for Human Rights,
«despite the right to protection under all human rights treaties in accordance with
the general principle of equality and non-discrimination, persons with disabilities
generally remained “invisible” in the human rights system and absent from human
rights discourse» [34].

In 1993, the UN General Assembly, following the results of the International
Decade of Persons with Disabilities, adopted the Standard Rules for the Equalization
of Opportunities for Persons with Disabilities (hereinafter referred to as the Rules).
These Rules reflect significant conceptual changes that have taken place in relation
to persons with disabilities and disability. The main purpose of these Rules is to
create an opportunity for disabled people to “exercise their rights and obligations
on an equal basis with others” and “fully participate in the activities of society”
[26]. Thus, if during the Decade of Persons with Disabilities the influence of the
medical model was still felt, then after the adoption of the Standard Rules we can
talk about changes in the understanding of disability and the final acceptance of the
social model by the international community.

The Standard Rules also contain definitions of “disability” and “handicap”
that indicate a change in attitudes towards people with disabilities. In chapter 1,
paragraph 17 it is stated that the term “disability” summarizes a great number of
different functional limitations occurring in any population in any country of the
world. The most interesting is the concept of “handicap” which in paragraph 18 of
the same section is defined as the “loss or limitation of opportunities to take part

294 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2021. Bun. 154



Maidanik S. V. International legal regulation of the rights of persons with disabilities: problems of formation ...

in the life of the community on an equal level with others and it describes the
encounter between the person with a disability and the environment”. Importantly,
it is further noted that the term “handicap” is used “to emphasize the focus on
the shortcomings in the environment and in many organized activities in society,
... which prevent persons with disabilities from participating on equal terms with
others” [26]. Thus, compared to previously adopted international acts (and even
the World Program of Action), the Standard Rules already clearly emphasize a new
element of disability — “the shortcomings in the environment and in many organized
activities in society”, which means a transition to a new understanding of disability
at the level of international law.

Although the Standard Rules on the Equalization of Opportunities for Persons
with Disabilities are not legally binding (except for the establishment of the Special
Rapporteur on the Rights of Persons with Disabilities within the UN ECOSOC
Commission for Social Development), they have been adopted by many States and
imply a strong moral and political commitment of the States to adopt measures to
ensure equal opportunities for persons with disabilities. The Standard Rules are in
fact the first universal instrument that specifically addresses persons with disabilities
and also contains an extremely wide range of rights to equal opportunities [19].
However, it should be noted that at the time of the adoption of the Standard Rules,
states were not ready to assume the relevant international legal obligations regarding
the rights of persons with disabilities.

In the 1990s, the formation of regional systems for the protection of the rights of
persons with disabilities started — European, Inter-American, Asia-Pacific. In 1992,
the Council of Europe adopted Recommendation NeR (92) 6 of the Committee of
Ministers to Member States on a coherent policy for people with disabilities [25],
followed by the Disability Action Plan 2006-2015 [31]. In 1999, Inter-American
Convention on the Elimination of All Forms of Discrimination Against Persons with
Disabilities was adopted [14].

Despite the progress made, the Special Rapporteur has drawn disappointing
conclusions from the analysis of the first national progress reports submitted on
the implementation of the Standard Rules. The traditional approach to solving
the problems of people with disabilities remains a priority in public policy. Most
states focus on issues of rehabilitation and disability prevention, and to a lesser
extent — on ensuring the accessibility of the social environment and removing social
barriers.

Thus, the Standard Rules proclaimed the need to integrate persons with
disabilities into society, but this did not guarantee that people with greater needs
(persons with disabilities) would receive the resources they need to participate in
society. According to R. Lemay, one gets a sense that the SR are concerned primarily
with the notion of physical integration and nothing more. Except for the expression
“full participation”, no one understands how the Standard Rules will translate into
the day to day reality of social coexistence. Physical integration might be a necessary
precondition for social integration but it is certainly not sufficient [21].
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Therefore, despite the emergence and development of a social approach to
understanding disability, it was still quite common to view people with disabilities
as passive recipients of assistance, and not as subjects who fully use their rights,
that is, charity and medical approaches dominated, according to which people with
disabilities were considered inferior, need to be cared for and who are completely
dependent on the affection and compassion of others.

As a result of the awareness of the need to move to a qualitatively new level of
international protection of the rights of persons with disabilities and the adoption of
a legally binding international treaty on the rights of persons with disabilities, the
Convention on the Rights of Persons with Disabilities (hereinafter the Convention)
[5] was signed in 2006 together with the Optional Protocol [32], which entered
into force in 2008.

The Convention approaches to the understanding of the concept of “disability”
from a different perspective. First, unlike previous documents aimed at protecting the
rights of persons with disabilities, it does not disclose or use the term “incapacity”.
The Convention also does not contain an exhaustive definition of disability. The
preamble recognizes that “disability is an evolving concept and that disability
results from the interaction between persons with impairments and attitudinal and
environmental barriers that hinders their full and effective participation in society on
an equal basis with others” [5]. In this way, it develops the approach outlined in the
Standard Rules on the Equalization of Opportunities for Persons with Disabilities
in 1993.

The Convention catalogs the various human rights recognized in international
human rights treaties. Thus, Article 5 is devoted to equality and non-discrimination,
Articles 6 and 7 contain special guarantees for disabled women and children with
disabilities respectively, Article 15 proclaims freedom from the use of degrading
treatment and punishment, and so on. The list of rights enshrined in the Convention
contains all groups of rights: civil, political, economic, social and cultural.

Unlike previous international documents in the field of protection of the rights
of persons with disabilities, the Convention departs from the need to create special,
including rehabilitation programs and requires that all development programs be
equally accessible to persons with disabilities (Part 1 of Art. 4). The Convention
repeatedly emphasizes that persons with disabilities have rights “on an equal basis
with others” and enjoy these rights “without any discrimination”.

The Convention establishes a control mechanism typical for universal
international human rights treaties - the Committee on the Rights of Persons with
Disabilities (Article 34) and the Conference of States Parties (Article 40), and also
provides for cooperation between states and international bodies to achieve the
objectives of the Convention (Article 38) [5].

In turn, Article 33 of the Convention provides for the need to establish national
monitoring systems. It prescribes a three pillar structure of national implementation
and monitoring system that is entirely new to the human rights treaty system.
Member States need to designate one or more focal points within governments ‘for
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matters relating to the implementation’ of the treaty. In addition, they need to have
an independent national monitoring system and civil society needs to take an active
role in the monitoring process [9, p. 9-10].

Special attention should be paid to the non-discrimination provision in the
Convention. The Convention differs from other human rights treaties in that it
contains a broader definition of discrimination. Discrimination is defined not only
as “any distinction, exclusion, restriction or preference based on disability which
has the purpose or effect of nullifying or impairing the recognition, enjoyment
or exercise, on an equal footing, of human rights and fundamental freedoms in
the political, economic, social, cultural or any other field of public life”, similar
definitions can be also found in The Convention on the Elimination of All Forms
of Racial Discrimination and the Convention on the Elimination of All Forms of
Discrimination against Women. Discrimination based on disability also includes
“refusal to provide reasonable accommodation”. The latter is defined as “necessary
and appropriate modification and adjustments not imposing a disproportionate
or undue burden, where needed in a particular case, to ensure to persons with
disabilities the enjoyment or exercise on an equal basis with others of all human
rights and fundamental freedoms” [5].

The adoption of reasonable accommodation and its innovative linkage to non-
discrimination provision is essential for enhancing the realization of social rights, as
it has an immediate effect not only on civil and political rights, but also on economic,
social and cultural rights.

The main difference between positive obligations of the state and reasonable
accommodation is that the former are general and the latter is individualised, which
results in the former generally not creating subjective rights (thus preventing
individuals from challenging their implementation), whereas the latter creates clear
legal standing precisely because of its direct connection to non-discrimination [1,
p. 97-98].

Another important feature of the Convention is that the participation of
persons with disabilities and their organizations in the process of monitoring and
implementing its provisions at all levels is implicitly and explicitly woven into the
whole structure of the text. This has been perhaps one of the most progressive
achievements in the field of human rights enshrined in the Convention. It reflects the
fundamental principle that the persons most affected have the right to participate in
decisions that impact them. In the disability context more specifically, it represents
a sharp turn from marginalization and lack of voting rights in decision-making
processes. Moreover, the experience of the Ad Hoc Committee sessions demonstrates
that including the targeted group facilitated negotiations by educating states
representatives about these individuals as well as lending credibility to the substance
of the treaty [27, p. 699-700].

Ratification of the Convention will require states to think strategically about
accessibility and reasonable accommodation for people with disabilities in all areas
of life. Under the paradigm shift, persons with disabilities are regarded as being
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entitled to the same human rights as people without disabilities. Traditional human
rights instruments provided nominal protection to persons with disabilities, but the
interpretation of these instruments often discounted their rights. Now the rights are
applied to focus upon true equality. Under the CRPD disability is not regarded as a
medical condition that requiring assistance but as an aspect of social diversity. The
challenge is to realize the potential of the CRPD and to achieve the change that the
adoption and rapid ratification of the CRPD has created [24].

Thus, it can be noted that the Convention has formed legally binding
international standards for the rights of persons with disabilities, taking into account
the specifics of this category of persons, which are aimed at providing persons with
disabilities with equal social opportunities, respect for their dignity and integration
into all spheres of society and established guarantees for their implementation at the
national and international levels.

Conclusions. Summing up the above, it should be noted that during the
period of creation and development of international legal regulation in the field
of protection of the rights of persons with disabilities, there have been significant
changes in the understanding of disability and approaches to protection of this
category of persons. At first, the prevailing opinion was that persons with disabilities
were inferior and that it was necessary to “correct” them by applying rehabilitation
programs and placing persons with disabilities in rehabilitation centers, that is, the
medical model of understanding disability was applied. People with disabilities were
perceived as passive recipients of assistance, as individuals who could not take care
of themselves and therefore states considered it necessary and sought to mitigate
the social consequences of health disorders for people with disabilities by separating
them from society and placing them in protected areas of social activity.

But gradually the focus shifted from the medical aspects of disability to the
interaction of people with disabilities and society and an understanding of the
need to integrate people with disabilities into society and that society itself needs
to remove barriers that interfere with the normal life of people with disabilities.
This evolution has been quite rapid, because while the 1975 Declaration on the
Rights of Persons with Disabilities reflected a medical approach to understanding
disability, the 1993 Standard Rules on the Equalization of Opportunities for Persons
with Disabilities marked a complete transition to a social model of understanding
disability. It is worth noting that the development of the international concept of
disability throughout the 20th century took place mainly in recommendatory acts,
therefore the legally binding Convention on the Rights of Persons with Disabilities
became a new stage in the development of international human rights law and the
guarantor of the protection of the rights of persons with disabilities.
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Mesk1yHapoIHO-IIPABOBOE PEryJIMPOBAaHHUE MPAB JIMI ¢ HHBAJIUIHOCTHIO: IPOOIEMbI CTAHOBJIE-
HUSI M PA3BUTHS

Ha yposne mexncoynapoono-npasosozo pezyiuposanius. NOIUmMuKa 6 cepe uH8aiuoHoCmu 6 HAcmosi-
ujee epemst ABNEMCst O0HUM U3 npuopumemnvly Hanpasienuil. OOHaKo maxoe eHUMAanUe Kk MeroyHapoo-
HO-NPABOBOMY 06ECNeUeHUIo NPas Uy, ¢ UHBAIUOHOCIBIO ObLIO 0aLeKo He 6cezdd, NOCKOAbKY Npooaembl
JUY, ¢ UHBAIUOHOCTIVIO Q0JIZUll NEPUOO OCMABANUCY HE3AMEUCHHBIMU MENCOYHAPOOHBIM CO0OUEeCTEOM.
Edunuunvie nonvimxu onpedenenivim 06pasom yayuuuums noioxicenue mooetl ¢ UHBAIUOHOCIbIO C80-
Ounucy 06biuHO K MEOUUUNCKOT 3Quume U unmezpayul Ha poiike mpyoa, moz0a Kax 3a0aui no ux
NOIHOUCHHOMY U PAKMUUECKOMY NPUBTLEUEHUIO K 0OUECBEHHOU JICUSHU Odjce He cmasuiucy. B cmamye
AHAIUSUPYHOMCS. NPEONOCHLIKU, NPUUUHDL U OCOOCHHOCTU 60JHOUUU CUCTEMbL MENCOYHAPOOHO-NPABOBOL
3auUmoL NPAs AL, ¢ UHBAIUOHOCTBIO, A MAKICE UCCAEOYEeMCs. MPaHcHopMayust no0xX0008 K onpedeieHuto
NOHSAMUSL <UHBAUOHOCTILY HA YPOBHE MeNCOYyHapoonozo npasa. Paccmampuearomes ocnosnvie smanvi
CMAHOBIEHUS MENCOYHAPOOHOZ0 COMPYOHUUECNEA 6 Chepe 3auumvL npas iuy, ¢ uHearuorocmy. lpueo-
OSIMCsL Pe3yLLMamovl AHAIUIA MEHCOYHAPOOHO-NPABOBYIX DOKYMEHMOE NO NOJUMUKE 6 Chepe UHBANUOHO-
cmu 3a nepuod om nauaia XX no 2020 .
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LEGAL PROTECTION OF GERMANY’S NATIONAL
INTERESTS IN THE FIELD OF ENVIRONMENTAL SECURITY:
THE EVOLUTION OF APPROACHES

It is widely recognised that climate change is having malign effects on human life. Climate change
is a global issue, but the political action necessary to address it is inevitably local and national as well
as international. The security dilemma is one of the most important theoretical ideas in international
relations. The content of security policy is evolving because “security” is a social structure, the content
and structure of which is constantly changing depending on the transformation of existing and the
emergence of new threats and challenges (climate change, destruction of the ozone layer, desertification,
[resh water shortages, etc. — the list of current environmental problems in the XXI century is increasingly
supplemented by new threats.

Scholars, policy-makers, and activists have proposed broadening use of the concept security beyond
its traditional military focus to take into account environmental threats that seriously jeopardize human
well-being. This paper explores how ecological and climate problems have fundamentally changed the
way we think about security. The non-physical security, diversification of threats, and the salience of
identity are key effects of globalization in the security realm. These security effects translate into certain
behavioral tendencies in a Germany foreign policy that have thus far not been studied in the literature.

The claim that environmental factors should be integrated into the concept of security was first
made in the early 1980s. In the late twentieth — early twenty-first century the concept of security has
been expanded and applied to address many of the most important issues of international relations theory
and security policy. Environmental issues are not only to be treated as non-military threats to the security
of societies, but can also work to promote cooperation and peace-building. In modern conditions, the
ability of the state system to respond to environmental hazards is criticized, and therefore fundamentally
different management structures are proposed as a replacement for it. Therefore, targeted climate
protection policies at the international and regional levels, as well as at the national and local levels, are
needed to effectively address environmental and climate threats and challenges.

Germany positions itself as a regional and world leader in the field of environmental protection
and climate. The idea of caring for the environment is gradually becoming an essential element of the
value system, legal culture and national identity of German society and the state, which it not only
promotes both in the European Communities / European Union and beyond, but also consistently protects.
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Within the framework of the EU environmental policy, there is room for independent national action
by the German government. This guarantees Germany a free choice of national strategies in promoting
environmental policy.

Keywords: national interests; security; environmental security; environmental rights; climate
rights; international environmental law; Germany.
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IIpaBoBwuii 3axucT HalioHaIbHUX iHTepeciB HiMeuunnu y cdepi eKooriuHoi 6e3neKu: eBoo-
i maxonis

3mina xrimamy — ue enobanvia npobrema, aie noximuuni 0il, sxi HeoOXiOni 0ns i pPo3s’ssanns,
HOCSMb K JOKANOHUTL | HAUIOHAbHUL, mak 1 mincnapoonuil xapaxmep. /Juiema 6esnexu — oona 3 naii-
BANCIUBTUUX Meopemuunux 10etl Y MidHapoonux eionocunax. 3micm nonimuxu 6e3nexu eeoiouionye,
OCKibKU <«0e3nexa» — ye COUiaIvHa KOHCMPYKYLsL, 3Micm i cmpyxmypa skoi nOCMitino 3MIiHIOEMbCsL
3aneMHCHO 8I0 MPaAHCHOPMAyli iICHYIOUUX | NOSBU HOBUX 3a2ZPO3 MA GUKIUKIG (3MIHA KIIMAMY, PYUHYBAHSL
030108020 WAPY, 3ACYXU, HECMAYA NPICHOT 600U MOWO — NEPeNiK NOMOUHUX eKONOZIHUX NpobieM @
XXI cm. ece uacmiue 00noBHIOEMbCA HOBUMU 3azpo3amu). Haykoeyi, norimuxu ma axmugicmu npono-
HYIOMb POSWUPUMU BUKOPUCTIAHHS KOHYyenyil Oesnexu 3a mexci ii mpaduyitinoi eiticbkosoi cnpsamosa-
nocmi, wob 6paxysamu exoi0ziuni 3azpo3u, SKi Ceplio3Ho 3azpoxcyiomy 006podymy modei. Y cmammi
Oocnionceno, sk exonoziuni i Kiimamuuni npoOieMu NPUHUUNOGO 3MINIOIOMb HAW NOZIA0 Ha Oe3Nexy.
Hegisuuna 6esnexa, dusepcugixayis 3azpos ma 6UOKpeMmieis 0COOUCMOCTME € KIOUOBUMU eheKmamu
enobanisauii y cgepi 6esnexu. Ii egpexmu Gesnexu nepemsopiolomvcs na nesui nosedinKosi menoenyii y
306miwnin novimuyi Himewuunu, sxi 00ci He 6UGUATUCH Y GIMUUSHANIL Jimepamypi.

Teepoacenns npo me, w0 YUHHUKU HABKOIUWHDOZO CEPe0osUlya NOBUHHI OYmu iHMezpOBaHi y KOH-
uenuyiio 6esnexu, enepue o3syuene na nouamxy 1980-x poxie. Hanpuxinyi XX — na nouamxy XXI cm.
Konyenyis Oesnexu Oyia poswupena i 3acmocosyemvpcsi Os Gupiuents 6azamvox HAUGaANCIUGIUUX
numans meopii MiXcHapoOHux ionocun ma noximuxu 6esnexu. Exonoziuni npobiemu ciiod ne auwe pos-
ens0amu K Hesilicbkosi 3azposu 6e3neyl CYcnilbems, aie 60HU MAKONC MOICYMb CRPULMU CRIBNPaui ma
no6ydosi mupy. Y cyuacnux ymosax nid0acmvcs Kpumuyi 30amuicms 0epicasHoi CUCmeMu peazysamu
Ha eKON0ZiunY Hebe3nexy, a Momy 3anpoNoHOBAHO NPUHUUNOBO DI3HI CIPYKMYPU YNPAGIIHHS SK 3aMIHY
. s epexmuenoi npomudii exoroziunum i KIIMAMUUHUM 3a2P03aM MA GUKIUKAM NOmMpidna uile-
CIPAMOBAHA NOJIMUKA 3 NUMAHD 3AXUCMY KIIMAMY K HA MIHCHAPOOHOMY MA PeZiOHATHOMY, MAK i Ha
HAYIOHATLHOMY Ma MICYEBOMY DIBHSIX.

@PH nosuuionye cebe sk pezionarvhuil i ceimoguii 1idep y chepi 3axucmy HasKoIuwnb0z0 cepedo-
suwa i kiimamy. I0ess myp6omu npo HAGKOIUWHE cepedosuwe NOCMYNOBO CMAE HEOOMIHHUM eLEMEHTNOM
cucmemu yinHocmeil, npasosoi Kyavmypu i HAuioOHAILHOT I0eHMUUHOCTE HIMEUbK020 CYCNITbCMEA i Oep-
Jcasu, Ky ocmanus He auue npocysae ax 6 €aponeiicokux cnismogapucmsax, €eponeiicokomy Coro3i,
max i 3a 1020 Mexcamu, aie i NoCA006HO 3axuwac. Y pamrax 3axono0asuoi 6a3u exoro2iunoi noiimuxu
€C sbepizaemocs Micye O He3ANEHCHUX HauioHabHUX 0ill HiMeupKozo ypady. Lle apanmye @PH sinv-
Hutl 6UbLD HAYIOHAILHUX CIPamMezit NPu NPOCYBANHT eKOI02IUHOT NOIIMUKIL.

Kirouosi caora: HaiioHaibHI iHTepecy; GesIieka; eKoJIoTiuHa Ge3IeKa; eKOJIOTIuHI paBa; KiiMa-
TUYHI [IpaBa; Mi’kHApo/He exoJoriyne 1paso; Himeuunna.

Problem setting. In a changing world values convey a sense of orientation,
security and stability. Values' are regarded as determinants of behavior and attitudes,

! Values shape the core of culture, are closely intertwined with ideas, ideologies and religions; have both
an ethical-moral and a material-financial character; are shaped by everyday actions, education and
experiences; implicitly or explicitly distinguish an individual, group or society; can be an important
support in life situations [8].
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thus defining orientation standards. The state and society are able to strategically
use values to form their national identity, strengthening and promoting their unique
preferences, which makes them more competitive in communication with other states
and peoples. The value system is able to act as the core that consolidates the nation,
helping it to meet the challenges and threats to its security.

There is a close interconnection between values and national interests.
Independence and territorial integrity occupy the first place among the values of the
state. Their protection is the main national interest, because without their provision
the state disappears as a sovereign subject of international law, and therefore the
protection of all other values loses its meaning. Other values include economic
prosperity, ideological values, social peace and harmony, a healthy environment
and more. As soon as these values face the threat of destruction from the outside,
their protection immediately becomes a vital national interest. However, they are
secondary in the hierarchy of interests. Thus, it is still the provision of national
values, protection and promotion of national interests that justifies the activity of
the state.

National interests, which are a key element of a state’s security policy, must
be clearly defined and understood by the nation and government. There are many
definitions of national interests. The vast majority of them focus on: the common
long-term and permanent goal of the state, nation and government; on vital interests,
the realization of which depends on the survival of the state; survival, protection
of physical, political and cultural identity from encroachments of other states [36;
41; 42].

If some national interests are permanent, others are variable (can vary
considerably due to external factors, such as emerging or disappearing norms,
institutions, or circumstances). Germany, embedded in the European Union and
NATO is one of the safest countries in the world. Yet there are many new threats
and risks to our security such as dependence on energy and raw materials, migration,
pandemics and diseases; the impact of climate change may exacerbate these security
risks even further.

A healthy environment, a favorable climate as an unconditional value are
perceived by German society and the state relatively recently. The state of the
environment, limited natural resources and unevenness of their distribution,
transboundary pollution and waste disposal problems have become significant
political, economic and military factors that affect the level of conflict in individual
regions and the world as a whole. The transnational impact of an environmental
issue can be as significant as its domestic impact. As a result, states are linked
environmentally.

Formation at the end of the twentieth century of a new architecture of
international, regional and national security necessitates the study of environmental
factors as new determinants of humanity development. Throughout most of human
history, the impact of the environment and climate on people has been much more
pronounced (some human communities and even civilizations have declined due to
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environmental and climatic stresses) than the impact of human on nature. However,
beginning in the second half of the twentieth century, when the number of humanity,
especially of certain ethnic groups (Chinese, Hindus, peoples of the Muslim world)
began to grow exponentially, the impact of human activities on the environment and
climate became global (local events are able to generate regional and even global
effects). As a result, the protection of national interests in the environmental sphere
has been on the security policy agenda.

Analysis of recent research and publications. Determining the ecological
interests and priorities of the state is complicated by scientific uncertainty due to
the fact that certain environmental and climatic problems may manifest themselves
in the future. M. Troitsky notes that in the majority of leading countries, the
government adopts official documents such as national security doctrines, concepts,
or strategies. Unofcial, yet integral and infuential, doctrinal texts are more difcult
to fnd, but they exist in many countries [54, p. 164]. The availability of such
documents, as well as doctrinal works in the field of environmental safety facilitates
the study of the problem.

The issue of protection of national interests in the field of environmental
protection and climate, in accordance with the peculiarities of the German legal
culture, is considered or in the context of broader issues, in particular the definition
of environmental protection as a constitutional goal of Germany [6; 9; 10; 12; 15;
27; 33; 43; 57], on the ratio of energy and environmental policy of Germany [1;
24; 29; 51; 53; 56; ], on the evolution of the social legal state into an ecological,
social legal state [2; 14; 26; 28; 48], or vice versa is differentiated into the study of
narrower issues in the framework of environmental security policy. Ukrainian authors
pay little attention to this problem [50], considering it, as a rule, in the context of
the broader issue of the formation and development of environmental law in the
European Union [40]. In general, given the role of Germany in European Union
policy-making, domestic lawyers pay unjustifiably little attention to the study of
Germany’s experience in the legal regulation of environmental safety and climate
protection, which makes our study relevant.

Statement of the article objective. The paper is aimed at studying the evolution
of approaches to the legal protection of Germany’s national interests in the field of
environmental security.

Presentation of the main body of the article. Since 1949, all German federal
governments have defined security as their primary goal. This was determined by
the fact that “security” along with “freedom” and “justice” became the core of West
Germany'’s socio-cultural value system in the 1950s. The desire for a “stable secure
future” united citizens, various political parties, whose programs demonstrated
confidence in social progress; it was reflected in government statements and policy
measures by both the federal and state governments. The main vector of postwar
development in Germany was the formula “stability without stagnation” (although
the crisis from time to time forced the political leadership to hesitate while giving
priority to the values of “stability” or “reforms”), which allowed the Germans to
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“dare to bigger democracy.” One of the justifications for such conclusion is state
intervention has been that the state is responsible for addressing the externalities
of human actions. This conclusion is supported by the significant expansion of
the welfare state, its development into a “social constitutional state” (“sozialen
Rechtsstaat”), within which social and environmental policy programs were
presented and legitimized as a contribution to improving the “internal security” of
the state [12, p. 374; 38].

The content of security policy has evolved because “security” is a social
construction, the content and structure of which is constantly changing depending
on the transformation of existing and the emergence of new threats and challenges
(climate change, destruction of the ozone layer, desertification, fresh water shortages,
etc. — the list of current environmental problems in the XXI century is increasingly
supplemented by new threats). In this case, the development of environmental law
has been linked to the economic development of society: the increase in economic
activities often results in greater natural resource consumption, environmental
stress, and pollution [23, p. 200; 47, p. 631]. Understanding security is always a
certain interpretation of reality (internal and external), in which society and the
state function, as well as a reflection of future expectations (an attempt to overcome
differences between the “space of experience” and “horizon of expectations” [12,
p. 363]). The broadest meaning of this policy was contained in the “concept of
enhanced security” promulgated by Chancellor G. Schroder ‘s government in a
statement to the Bundestag on October 29, 2002, “Gerechtigkeit im Zeitalter der
Globalisierung schaffen — fiir eine Partnerschaft in Verantwortung”. According to
this concept, the security of German society and the state provided for the security
of life and health from war and crime; material, social and cultural security as a
condition for ensuring one’s own identity; security of the law, as well as protection
against disease and other risks to life. It was emphasized that only a society that can
provide such comprehensive security is able to live in a state of good neighborliness
and peaceful cooperation with the outside world [12, p. 361-363].

Environmental problems and climate change are one of the most acute modern
problems of mankind, which will obviously show an exacerbation tendency.
Germany, located in the heart of a densely populated region, is particularly in need
of international legal and political cooperation on environmental protection, which
has a significant impact on the development of national environmental legislation.
Effective response to environmental and climate threats and challenges requires
targeted climate protection policies at the international and regional levels, as well
as at the national and local levels. The search for an effective and efficient climate
policy has led to a significant expansion in modern conditions of the practice of using
market instruments, voluntary agreements and other neoliberal instruments of the
new environmental policy at the national and international levels.

Security provision requires protection and guaranties based on specific legal
principles. The formation of West Germany’s environmental policy began in
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1969". In fact, at the same time, environmental security began to take shape as an
important component of Germany’s national security. The most important features
of Germany’s environmental security are the interdependence of environmental
protection issues, climate protection, rational use of natural resources; solving
environmental and climate problems through the development and implementation
of energy saving programs, energy diversification, introduction of energy-saving
technologies, modernization of industrial production, development of renewable
energy and waste disposal programs.

In contrast to the United States, the initiator of environmental policy was
the federal government, not the civil society sector. The Ministry of the Interior
of the Federal Republic of Germany initiated the creation of a department
for environmental protection in its structure in 1969. In 1970, the Bavarian
government first established the Ministry of the Environment Protection, while the
Environmental Advisory Council was established in 1971 at the federal level, the
Federal Environmental Agency was created in 1974, and the relevant ministry, the
Federal Ministry for the Environment, Nature Conservation and Nuclear Safety —
was established only in 1986. This is not surprising, since the legal regulation in the
field of environmental protection and use of natural resources is concentrated mainly
at the level of federal states and municipalities.

The perception by Western countries, in particular by Germany, of the idea of
implementing environmental policy? in the 1970s was determined by the awareness
of fact that environmental degradation naturally leads to the deterioration of human
rights. Environmental risks are no longer limited by national borders. As a result,
there was a process of denationalization and deterritorialization of environmental
security, as indicated by the environmental and political discourse of the 1970s,
which acquired an international, global character [31].

The changes in the scientific and social consciousness are evidenced by the
perception of Karel Vasak’s idea of the “third” generation of human rights® (1972),
which includes environmental human rights [55]. Following the work of the UN

! At the prehistory stage of the formation of environmental policy in Germany, an “interparliamentary
working group on natural resources” (1952) and the German Council for Land Care (1962) were
established. It should be noted that the problems of ecology in the GDR in the early 1970s were paid
no less attention than in Germany. In terms of institutionalization of environmental policy, the GDR
was even ahead of Germany, as evidenced by the creation in 1972 of the Ministry of Environment
and Water Management. The Treaty on the Fundamentals of Relations, concluded by Germany
and the GDR in 1972, contained provisions on the coordination of positions of the parties on the
protection of biological diversity.

Initially, environmental policy was understood as a set of political efforts to preserve the natural
foundations of human life and nature.

The idea of a third generation of human rights, including environmental rights, was preceded by
a political debate on the human right to the environment in the Universal Declaration of Human
Rights: this proposal was discussed at the 1968 UNESCO Conference on Biosphere and the European
Conservation Conference held in 1970. In 1973 at the Council of Europe’s Ministerial Conference on
the Environment the question of inclusion of this right in the European Convention was discussed.
However, none of these proposals was implemented.
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Conference on the Environment (1972), the Stockholm Declaration on the Human
Environment' was adopted, which stated: “in an environment of a quality that
permits a life of dignity and well-being, and [that they bear| a solemn responsibility
to protect and improve the environment for present and future generations” [49]. The
Declaration affirmed the concept of state responsibility, recognizing that every state
has some level of responsibility in this global cooperative. The Declaration took the
first steps towards a long rethinking of the specifics of environmental standards, which
resulted in the signing of the Rio Declaration on Environment and Development?
(1992), which stated: “environmental standards, management objectives and priorities
should reflect the environmental and developmental context to which they apply”
[45]. Due to the fact that human rights discourse must focus on a more ecological
world view of rights based on traditional knowledge of the human rights movement
[32, p. 121] the concept of the “third” generation of human rights at the international
legal level had been already used as a generally accepted in 1977 [55].

It should be noted that since the 1970s, a debate has begun at the international,
regional and national levels that continues to this day. It concerns in what
conceptions (for example, to a salubrious (or humane, adequate, clean, habitable)
environment, to the right to protect the public from unreasonable environmental
degradation or simply to government bodies’ legal obligations to protect the
environment or “natural life support systems”) the new law would be normatively
enshrined, since careless drafting will reduce the effectiveness of the legal protection
provided and the utility of the new human right. Unfortunately, owing to differences
between national legal systems, comparisons are not always possible, and the
classification of almost all provisions is a matter of legal debate [19].

Since the 1970s, Germany has positioned itself as a regional and later as world
leader in environmental and climate protection policy. The idea of caring for the
environment is gradually becoming an essential element of the value system, legal
culture and national identity of German society and state®, which it not only
! The Stockholm Declaration is an attempt to develop common approaches to solving problems of
preserving and improving the environment. The Declaration defined the broad goals and objectives
of environmental policy, but did not contain legally binding wording and regulatory approaches
to solving environmental problems. The Stockholm Declaration was of great informative value, as
evidenced by the growing scale of international environmental regulation. The Stockholm Declaration
is a “soft law” and therefore has little influence on national and international environmental policy.
However, the Final Declaration of the Stockholm Conference, the World Charter for Nature (1982),
the Rio Declaration (1992) do have a political and moral effect.

As opposed to the Stockholm Declaration, however, there was an addition of «development policies»
in the Rio Declaration.

At the time of the introduction of environmental policy, the Basic Law of Germany did not include
the right to a favorable environment to fundamental human rights. The rather rapid perception of
German society of the idea of environmental rights and the need to protect the environment (if in
September 1970 only 41% of respondents knew the term “environmental protection”, in November
1971 were familiar with 92%) due to the activities of environmental NGOs. Since the late 1970s,
there has been a tendency toward marked politicization of environmental movements, including the
creation of the Green Party (1980). Gradually, the federal government’s consultations with one of the
largest environmental organizations, the Bund fiir Umwelt und Naturschutz Deutschland, BUND
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promotes both in the European Communities / European Union and beyond, but
also consistently protects.

To ensure environmental safety, the formation of the field of environmental
law! was important, as indicated by the adoption by the federal government of the
Immediate Environmental Protection Program (initiated by the Ministry of Interior)
(1970), the First Environmental Program (1971), and federal laws on environmental
protection (1974), on the “Naturschutz und Landschaftsplanun” (from Germ. — Nature
conservation and landscape planning) (1976), on taxes for the discharge of wastewater
into reservoirs (1976); adoption of the first within the European Communities
program for the utilization of industrial waste (1975). At the same time, in general,
West Germany in the 1970s and 1980s lagged behind the United States, where the
formation of the legislative basis for environmental policy began earlier.

Recognition of the “third” generation of human rights, as says I. Yakovyuk, gave
relevance to the question: should the state’s activities on environmental protection
be considered as a historical task that gives the state a historical type that would be
different from existing ones? [63, p. 137—138]. L. Erhardt and A. Miiller-Armak in
the “Manifesto-72 on the social market economy”, answering this question, noted
that the concept of social market economy, which consists of a market economy and
social policy, perceived environmental policy as its own task [20]. Accordingly, it
was considered that there was no need to extend the concept to “environmental and
social market economy”. However, the exacerbation of environmental and climatic
problems in the late XX century justifies the actions by the federal government to
gradually promote the model of social, ecological market economy (Okologisch-
soziale Marktwirtschaft), which provides for the creation of framework conditions
for market participants [48].

While the first oil crisis (1973-1974) to somewhat extend slowed down the
development of environmental policy, (its opponents made the slogan “environmental
protection takes away your jobs”) the second oil crisis (1979-1980) contributed
to a deeper awareness by the state and society of the importance of environmental
protection through the need for energy saving. From this point on, environmental

(Union for the Environment and Nature Conservation of Germany), which was established in 1975
and now numbers almost 500,000, became mandatory while solving various environmental problems.
BUND has the right to file group lawsuit in accordance with the Environmental Protection Act.
Since the 1990s, international law has pursued the goal of empowering NGOs to raise awareness of
environmental concerns by providing them with access to justice. The Aarhus Convention of 1998,
demands signatory parties enable environmental NGOs to participate in administrative procedures
and request judicial review of resulting administrative decisions [37, p. 224].

There were previously several sets of German legislation that actually regulated certain environmental
issues (hunting, fishing, water, land use and forest management, etc.), although the public did not
perceive it as environmental legislation because it focused more on economic aspects. Accordingly,
there was no comprehensive codification of the German system of environmental law [43, p. 70].
The law “On National Environmental Policy” came into force in the United States in 1970. In
accordance with its provisions, the Council for Environmental Quality was established, and later —
the Agency for Environmental Protection [52]. It should also be noted that the United States has
played historically a dominant role in the development of international environmental law.
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policy is closely intertwined with the economic and energy policy of the state (usually
economy, energetics and ecology invariably clash when a project has environmental
implications, and the state has to weigh up various justified interests when deciding
whether to approve it) in the context of the broader task of national security ensuring'.

During the 1980s, environment legislation continued to evolve and improve? in
1981, Germany was the first in Europe to introduce an environmental tax, federal
laws on water balance (1986), on waste prevention and recycling (1986), and on
nature protection (1987), etc. were adopted, as well as a number of regulations: on
environmental accidents (1980), on the operation of large heating and power plants
(1983), on hazardous substances (1986) and others. Since the early 1990s, Germany
has been actively promoting the introduction of carbon dioxide taxes [5]. In general,
the evolution of environmental law linked to the growing acceptance of the notion
of collective responsibility, which entails the notion of sustainable development.

In 1992, the UN Conference on Environment and Development held in Rio
de Janeiro was instrumental in formulating a regime to combat environmental
problems. Environmental protection and economic development were no longer seen
as mutually exclusive, but as goals that could be achieved and integrated together
through the concept of “sustainable development” [58, p. 675, 679].

Changes in environment protection policy were determined by the fact
that economically developed countries have entered the era of “risk society”.
The use of high-risk technologies, especially in the field of nuclear energy and
genetic engineering, as well as the expansion of risks associated with economic
modernization, have contributed to the realization of the relativity of security as
a social phenomenon. As a result, the primary actor of environmental policy has
shifted from the state to the corporation. Environmental policy is becoming more
systematic, incentives are being introduced for the development of energy-efficient
and low-toxic products, which in the subsequent stages of development ensured
the leadership of German industry in the world market, and thus contributed
to strengthening Germany’s national security. In addition, the protection of the
environment is beginning to be perceived at the level of public consciousness as a
possible source of new jobs creation.

After the reunification (1990) of Germany, although it lost its position for some
time, however in general, its environmental policy has become more systemic and today
remains to be the most progressive in the world [39]. It has the following features:
mutual conditionality of environmental policy of Germany and the European Union;
powers sharing in the field of environmental policy within the federation; under pressure
from the EU, the World Bank and the Organization for Economic Co-operation and

! Ultimately, the abandonment of nuclear energy, which was originally seen as the basis of energy
security, was the result of the perception of a healthy environment as a more important need of
society.

2 Germany’s environmental policy has repeatedly changed: in the 1950s, the emphasis was on dispersing
harmful emissions in the territory; in the 1960’s — on the creation of various types of treatment
facilities; in the 1980s — on minimizing the release of harmful substances in the production process,
ensuring the collection, storage and disposal with a high degree of utilization of harmful substances.
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Development to pursue a more flexible environmental policy that includes a broad
dialogue with civil society institutions; public concern for environmental and climate
issues. The Germans believe that the lack of ambition to protect the climate leads to
irreversible changes in ecosystems. At the same time, German politicians and scientists
understand that no country, however wealthy, could stabilize the climate within its
borders or unilaterally protect the stratospheric ozone layer over its territory. Therefore,
Germany is making significant efforts at all political levels and in all spheres of society
to counter these trends for the sake of future generations.

Powers to protect the environment are divided into supranational (international
law!) and three national levels of power: at the federal level it is the Federal Ministry
for the Environment, Nature Conservation and Nuclear Safety; followed by the
relevant executive authorities of the lands; at the municipal level, administrative
bodies perform tasks related to the implementation of environmental policy — they
apply directives issued by higher authorities. At the same time, the content and
directions of development of environmental law are significantly influenced by
international environmental law (it reveals the object of protection, the object
protected is the natural life support systems which constitute humankind’s basic
ecological requirements [19]) and contains international law standards in the field
of environmental safety and thanks to it states are slowly shifting their sights from
outworn national policies to an international approach to the environment) operates
on three levels: the European Union law [43, p. 79-107].

1. Germany has signed most of the UN Multilateral Treaties (the Convention
on Long Range Transboundary Air Pollution (1979) as well as its four follow-up
protocols; the Vienna Convention for the Protection of the Ozone Layer (1985)
and subsequent protocols and amendments; UN Framework Convention on Climate
Change (1992); the Convention on Biological Diversity (1992); the Agreement
on the Conservation of Small Cetaceans of the Baltic and North Seas (1992); the
Basel Convention on the Control of the Transboundary Movements of Hazardous
Wastes (1989); the Espoo Convention on Environmental Impact Assessment in a
Transboundary Context (1991); the Helsinki Convention on the Protection and
Use of Transboundary Watercourses and International Lakes (1992) and others). In
general, experts acknowledge that international environmental law is characterized
by an excess of treaties and a number of lacunae?. Some important principles have,
however, been affirmed: the concept of sustainability, the precautionary principle,

! Even while signing the Stockholm Declaration the international community recognized that global
cooperation was going to be instrumental in the battle against environmental problems and that a
global institution was required to coordinate the effort (princ. 24: «International matters concerning
the protection and improvement of the environment should be handled in a cooperative spirit by
all countries, big and small, on an equal footing. Cooperation through multilateral or bilateral
arrangements or other appropriate means is essential to effectively control, prevent, reduce and
eliminate adverse environmental effects resulting from activities conducted in all spheres, in such a
way that due account is taken of the sovereignty and interests of all States»).

2 There are an estimated 300 multilateral and 900 bilateral treaties on environmental protections.
Their number is out of keeping with the extent to which they are enforced.
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the principle of causal responsibility and the need to protect the environment for
future generations [19]. It should be noted: “At the twenty-first century, the global
community will be pressuring states that are outliers to conform to norms set by
the international regime. To conform to these norms, states will have to ensure
that the behavior of their corporations and individual residents are kept within
environmentally acceptable limits” [23, p. 198].

It should be noted that the international community is gradually realizing the
importance not only of monitoring and researching environmental risks, but also of
reducing the real negative impact on the environment. As a result, states are moving
from international agreements aimed primarily at research, information exchange
and monitoring, to agreements that require reductions in pollutant emissions and
changes in technology control [58, p. 680-682].

2. Multilateral and bilateral regional treaties and agreements concerning
overlapping issues as well as specific nature conservation issues. Germany belongs
to several international commissions on the protection of the transboundary rivers;
to the International Commission on the Protection of Transboundary Water Bodies
and other agreements.

3. In addition to international law, the European Union also tries to strengthen
representative environmental action. Many of the environmental and conservation
issues are regulated in the European Union Environmental Law. For a long time
the field of EU environmental law was not very clear. The first “Program of Action”
was adopted in 1973!. The starting point in the formation of EU environmental
legislation is considered to be the Single European Act (1986), which amended the
Treaty on European Community — Title XVI “Environment”. Article 130 enshrined
fundamental principles for the Community’s environmental law (protection of the
environment and improvement of its quality; protection of human health; prudent
and economic use of natural resources; support for international actions concerning
regional or global environmental problems) [34, p. 79-84; 30]. Thanks to Title VII
on “Environment” to the EEC Treaty, a formal legal basis for the future development
of EC environmental law was established.

The Declaration of the European Council on the EC’s environmental policy
(“Environmental Imperative”, adopted in Dublin, 1990) [16] was devoted to the
problems of environmental policy of the European Communities. The Treaty on
the European Union (1992) would elevate environmental protection to one of
the fundamental objectives of the Community and includes as one of the EC’s
fundamental activities. In addition, a rule was established: in the case of conflict
between national and European law, the latter prevails.

The EU’s Charter of Fundamental Rights contained a rule in which the human
right to the environment corresponded to the EU’s objective: “A high level of

! Environment Action Programmes provide a general policy framework for the EU environment
policy. The Treaty of Maastricht created a contractual basis for the adoption of Environment
Action Programmes. The The contractual basis was set out in Article 192 (3) of the Treaty on the
Functioning of the European Union. Their duration ranging from 3 to 10 years.
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environmental protection and the improvement of the quality of the environment
must be integrated into the policies of the Union and ensured in accordance with
the principle of sustainable development” (Art. 37) [11].

At the present stage of European integration, the legal basis of the EU’s
environmental policy includes the Treaty on the Functioning of the European Union
(Art. 11, 191-193). These Articles provide the EU with competencies to act in all
areas of environmental policy. Article 11 requires that environmental protection be
integrated into the Union’s policies and activities. The integration of environmental
concerns into other EU policy areas has become an important concept in European
environment policy (environmental policy integration in the field of energy policy)
[21]. The priorities' and priority objectives® of modern EU environmental policy are
set out in the 7th EAP “Living well, within the limits of our planet” (2014—2020) [21].

At the turn of the XX—XXI centuries, the concept of the nation-state once
again (after the 1970s) is faced with serious challenges. The current debate touches
the fundamental question on who and how should address the key tasks of the
state: security, safety, defense, and welfare. Through traditional and new threats
and challenges (overpopulation, migration, environmental destruction, etc.), states
demonstrate their own limited capacity to respond effectively to these challenges.
This fact is still the reason for the internationalization of many tasks of the state, in
particular the protection of the environment and climate. Interstate cooperation in
the form of international governmental organization is reflected by the progressive
formulation of an international public interest and by states acting “in the public
interest” in accordance with the concepts of the Common Heritage of Humankind
and the Global Commons (the mentioned conceptions are based on the idea that
“change in the earth’s climate and its adverse effects are a common concern of
humankind”, “biological diversity is a common concern of humankind”, plant genetic
resources are “a heritage of mankind”). As a consequence, Sands Philippe notes, “the
states will increasingly be required to take into account the needs of all members
of the international community in developing and applying their policies and laws
previously thought to be solely a matter of domestic jurisdiction” [18, p. 285-286;
46, p. 295].

Concerns on the fact that the growing influence of international organizations
on the legal regulation of environmental relations® by nation states may lead to a

! Such priorities are: to protect, conserve and enhance the Union’s natural capital; to turn the Union
into a resource-efficient, green and competitive low-carbon economy; to safeguard the Union’s
citizens from environment-related pressures and risks to health and well-being.

2 Suc objectives are: to maximise the benefits of Union environment legislation by improving
implementation; to improve the knowledge and evidence base for Union environment policy; to
secure investment for environment and climate policy and address environmental externalities; to
improve environmental integration and policy coherence.

3 The excitement of many states by the process of internationalization of new areas of legal regulation
is due to the fact that they do not have a constructive understanding of the role of international
organizations in international relations; they allow the identification of internationalization with
globalization. “Internationalization” is to be distinguished from “globalization”. According to
Delbrolck J., “internationalization” — a means to make up for the increasing inability of nation-states
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limitation of state sovereignty will be less and less taken into account due to the
exacerbation of environmental and climate problems!. Such fears are still the reason
why that progress from UN measures such as the Earth Summit is minimal. The
self-centered, national interest-driven nation-states hampering the adoption of more
effective measures for the protection of the global environment.

As a result of the application of the principles of international environmental
law, the activities of nation-states are already facing certain restrictions, as it must
not harm the environment of neighboring countries. The restriction of sovereignty
is seen as acceptable because of the fact that the protection of the environment and
climate is a need that is met by both the individuals and their groups, and by states
and their integration associations. In today’s world the international community has
a collective responsibility on environment and climate protection.

Despite the fact that Germany is considered a leader in the field of environmental
protection, modern environmental legislation is not considered perfect (see the
decision of the Constitutional Court of Germany, 2021 [35]). First of all, it should
be noted that attempts to expand the constitutional catalogue of fundamental rights
by adding a basic right to a healthy or decent environment have so far failed. To
some extent this can be explained by the fact that the European Convention on
Human Rights (ECHR) does not contain a fundamental right to the environment
and provide the individual with effective legal protection in that respect (although
there is to the case-law of the European Court of Human Rights). Human Rights
concerning states’ positive obligations in the area of protection from environmental
nuisances which are harmful or dangerous to health). The legal doctrine considers
the possibilities for implementing an additional protocol to the ECHR and discards
other proposals, such as an extension of the European Social Charter or the drafting
of a European environmental charter. There is only the European Charter on
Environment and Health (1989) [22] at European level.

It should also be noted that many European countries have added the principle
of environmental protection to their Constitution, thus expressing their desire to
give greater legal recognition to environmental rights. In 1994, the protection of the
environment was declared a national objective® “Mindful also of its responsibility

to pursue their national interest and welfare as independent, selfsustaining entities, while the level
of globalization processes characterized by an increasing denationalization or transnationalization of
economic, social, and ultimately political interactions and transactions that, by their very nature,
transcend the once dominating paradigm of the international system, i.e., the sovereign nation-state
[18, p. 279-280; 17, p. 9—-11].

! There are already examples of shared global governance where states have ceded some power to
intergovernmental organizations to govern specific environmental issues, and this is almost certain
to expand in the future [59, p. 7].

2 An individual right to environmental protection has been recognised in the constitutions of Belgium
(Art. 23-4), Hungary12, Norway (Art. 110, b), Poland (Art. 71), Portugal (Art. 66-2), Slovakia
(Art. 44 & 45), Slovenia (Art. 72 & 73), Spain (Art. 45-1) and Turkey (Art. 56). Today, more than
three quarters of the world’s national constitutions (149 out of 193) include explicit references to
environmental rights and/or environmental responsibilities [7].

3 Protection of the environment is included as a so-called “state objective” in the constitutions
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towards future generations, the state shall protect the natural foundations of life
and animals by legislation and, in accordance with law and justice, by executive and
judicial action, all within the framework of the constitutional order” (Basic Law for
the Federal Republic of Germany (Art. 20, a)) [3]. There is a broad agreement on
the idea of protection of limited resources as a national objective [30, p. 49].

Thus, there is a problem of ensuring close connection and interdependence
between the areas of climate protection policy (Climate Action Plan 2050) and
resource policy (German energy efficiency program (ProgRess I & II)), which are
mostly unrelated with each other; transformation of resource policy in accordance with
the goals of sustainable development, as they are defined at the international level. Also
in the development and implementation of environmental policy, the state and lands
must take into account the requirements of the concept of “sustainable development”:
compliance with the commitment to integrate environmental considerations into
economic and other social development, and to take into account development needs
in crafting, applying, and interpreting environmental obligations” [46, p. 302].

Solving environmental problems and climate protection has traditionally
been an important component of German lands policy. Thus, in 2013, the Baden-
Wiirttemberg Land Parliament adopted the Law on Climate Protection [25], which
defined the legal limits of the policy pursued by the land government in the field of
climate protection and reliable energy supply. The law contained rules that applied
to both land and municipalities and the economy. By passing the law, the legislator
sought to contribute to climate protection within the framework of international,
European and national climate protection goals.

Following the 2016 parliamentary elections results, a coalition agreement
was signed, one of the key elements of which was the regulation on updating the
Baden-Wiirttemberg law on climate protection during 2016—2021. The Ministry
of the Environment together with other ministries in May 2019 presented a draft
amendment to the law, and on May 26, 2020 the land government submitted to
public hearings a draft “Law on the further development of climate protection in
the state of Baden-Wiirttemberg.” The comments and suggestions were taken into
account and on October 14, 2020 the law was adopted by the land parliament.

In 2020, the land parliament took the next steps to improve legal regulation in
the field of climate protection — amendments to the land law were adopted, which
provided for the definition of land policy on climate protection for 2020, 2030 and
2050. Tt was envisaged that the land government would perform regular monitoring
of climate protection measures to assess the effectiveness of policies and, if they were
found to be insufficient, to decide on additional measures.

In Hessen land, in January 2016, the guidelines for funding for the promotion
of municipal projects on climate protection and adaptation, as well as municipal
information initiatives (the updated version came into force in September 2019)
came into force.

of Austria (Art. 10-12), Germany (Art. 20, a), Greece (Art. 24), Finland (Art. 20), Netherlands
(Art. 21), Sweden (Art. 2-2) and Switzerland (Art. 24-7).
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In March 2017, the Hessen land government approved the Hessen 2025
Integrated Climate Protection Plan to transform the land into a climate-neutral
region no later than 2050. Representatives of business, environmental associations,
as well as municipalities and research institutions were involved in the development
of the Integrated Plan. It consisted of 140 measures aimed at achieving the climate
goals of Hesse, its adaptation to the consequences of climate change. The activities
cover all areas of activity: from agriculture to the economy, the energy sector and
transport, the construction sector and health care. Measures were developed to
protect the climate and adapt to climate change at the same time. The Integrated
Climate Protection Plan complements the requirements of the federal climate policy
of Germany and the European Union. The Hessen land government encourages
investment in climate protection and municipal climate adaptation measures. In
addition, financial support could be provided to public, educational and information
initiatives in the field of climate.

Documents similar in their direction and goals have been developed in other
lands and municipalities of Germany.

Conclusions. The development of environmental security is an important
contribution in theorising the policy of global environmental change and shifting
security contexts. Approaches to theorising environmental issues i in terms of
environmental security reproduce a dualistic understanding of human relations to
«the environment» in which humans are either threatened by or pose a threat to
«nature».

The term “environmental security” is often interpreted as environmental
protection in the sense of preventing damage to ecosystems and hence to humans.
However, its content is also related to environmentally induced conflicts and
insecurity caused by social and political disruption related to resource shortages
and degraded landscapes.

What the environment — development — security nexus militates towards is a
new culture of world politics which transforms attitudes consonant with meaningful
interdependence. The climate change is caused by human activity, and is unlikely to
be solved by unilateral action or traditional security measures. Cooperative measures
are essential to planning for how to deal with the new circumstances humans
collectively face. The obligation on developed states to lead in mitigation challenges
traditional conceptions of the modern state by calling forth a more outward looking
state that is able to serve both the national and international communities in the
service of global climate protection.

The one for the success of a national, regional and international policy on the
environment is the existence of clear legal rules, and a coherent European approach
is needed to influence behavior in this area, directly and indirectly.

Germany is a strong supporter of international climate policies. International
environmental policy contributes to climate protection, lead to an economic level
playing field so that (energy-intensive) losers have less reason to resist ecological
modernization and environmental industries benefit. Energy security has long
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been an important aspect of state security, but has rarely been thought of as an
environmental issue.
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IIpaBoBas 3anuTa HAIMOHAIBHBIX HHTEPECOB epMaHun B chepe 3K0I0rHIecKoii 6€30MacHOCTH:
IBOJIIONHUS TIOIXO/I0B

Hsmenenue xaumama — smo 2106anvhas npobiema u noiumuveckue 0etcmsus, Heobxooumvie 0
ee paspeuleHust, HOCSIM Kax JOKAIbHbIL U HAUUOHALLHOLL, MAK U MerOyHapooHvul xapaxmep. Juremma
besonacHocmu — 00HA U3 BANCHELIUUX MEOPEeMUUECKUX UOel 8 MeXCOYHapoOHbix omHowenusx. Codep-
acanue NOAUMUKU Ge30NACHOCIU IB0JIOUUOHUPYEN, NOCKOIbKY <0e30NaACHOCMb> — MO COUUANLHASL
KOHCIPYKYUS, COOepicanue u cmpykmypa Komopoi noCmosHHO MEHAeMCs 6 3A6UCUMOCTIU OM MPa-
chopMayuu CYwecmeyiouUx U NOAGIEHUS HOBLIX Y2PO3 U 6bI30606 (USMEHEHUEe KIUMAMA, PASPYULEHUE
030H08020 CJLOSL, ONYCTNIHUBAHUE, HEXBAMKA NPECHOL 800bL U OP. — NEPEUEHY AKMYAILHBIY IKOLOZUUECKUX
npobrem ¢ XXI 6. 6ce uawje 0ononsiemcs: HOGoIMU Yepo3amu). Yuenvie, NOIUMUKY U AKMUBUCIIbL NPeo-
NA2AI0M PACUUPUMD UCTOTbI0BANUE KOHUENUUU Be30NACHOCIU 30 npedevl ee MPAOUYUOHHOL G0EHHOT
HANPABIEHHOCTIU, YMOGHL YUeCmb SKOLOZUMECKUE Y2PO3bl, KOMOPbLE CEPLE3HO Y2podcaiom G1azococmos-
nuio 1odetl. B cmamve uccredyemcs, Kax sKoI02UUCCKUE U KIUMAMUUECKUE NPOOIEMbL NPUHUUNUALLHO
usMeHunu Haw 632150 Ha OGezonachocmv. Hegusuueckas 6esonacrnocmy, Ousepcuduxayus yepos u
evl0eNeHUe TUYHOCIIUL SIBILSIOMCSL KIouesbiM agexmamu erobamuzayuu 6 cepe besonachocmu. Imu
apexmul Gesonacnocmu npespawyaomcs ¢ onpedeienivle NOeeHUecKUe MeHOCHUUU 60 GHEUNET NOJU-
muxe lepmanui, 00 cux nop He UYUALUCH 8 OMEUeCMEEHHOU Jumepamype.

@DPI nosuyuonupyem cebsi Kax pezuoHaIbHbIL U MUPOBOL audep 6 chepe 3auumot OKPYINCaIo-
weil cpedvt u kaumama. Udes sabomwvl 06 okpyxcaiowell cpede CanOBUMCs. HENPEMEHHHIM INeMEHMOM
CUCTeMbL UYeHHOCMEl, NPABOBOL KYAbMYPbl U HAUUOHAILHOU UOCHMUYHOCTIU HEMEUKozo 06wecmsa u
2ocyoapcmea, Komopoe ona He moavko npodsuzaem xax ¢ Eeponetickux coobwecmeax /' Esponetickom
Corse, max u 3a ezo npederamu, HO U NOCIeI08aMeNbHO 3aujuaem. B pamxax s3axonodamenvroi
6asvr sxonozuueckoti noaumuxu EC coxpansemcs mecmo Onst HE3ABUCUMBIX HAUUOHALLHBIX Oeticmeull
Hemeyroz0 npagumenvcmead. Imo zapanmupyem DPI c60600HbIL 6bI60D HAUUOHALLHBIX CIIPAMEZUT NPU
NPOOBUNCEHUU IKOLOZUUECKOT NOIUMUKLL.

Kiouesblie ci0Ba: HalMOHAIbHBIE HHTEPECH; HE30IIACHOCTD; 9KOJIOTUYECKask HE30MACHOCTD; KO-
JIOTUYECKUE TPABa; KINMATHYECKHE TIPABa; MEXKIYHAPOJHOE IKOJOTHYeCKOoe MpaBo; lepManusi.
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MEXAHI3M 3AXUCTY TPAB AKOAUHU
BIA HE3BAKOHHOI AIAAbHOCTI FRONTEX
Y PAMKAX €BPOIENCbKOI'O COIO3Y

Cmamms npucesuena 00CAIONCEHHIO MEXANIZMIB 3aXUCY NPAs J00UHU 6i0 He3aKOHHOT JisibHO-
cmi FRONTEX y pamxax €C. I3 npuiinammsim Peznamenmy 2019/1896 mandam Azenyii 6ye icmommo
POSUUPEHUTL, Y TMOMY YUCTT ULTAXOM HAOINEHHS i NePCOHANY BUKOHAGUUMU NOBHOBANCEHHAMU. Pasom
3 YuM na Azenyito nOKIAOAIOMbCs HezAMuUGHi ma no3umueni 30006’s3anus y cepi saxucmy npas
moounu, axi nepedbauaiomn, wo cniepodimuuxu FRONTEX nosuwnni ne quwe ympumysamucs 6i0 euu-
HEHHSL NOPYULeHb, 4 T GHCUBATNU BCIX MONCIUBUX 3aX00i8 ONst OOMPUMAHHS OCHOBONOLONCHUX NPAB
KOJNCHUM 3 YUACHUKi6 cniivhux onepayii. [lpome xomniexcnuil xapaxmep ma i0Cymmuicms npo3opocmi
6 onepamusii Jianvrnocmi Azenyii 36iNWYIOMb PUSUK BUHUKHEHNS CEPUOSHUX iHyudenmis. 3 02110y
HA Ye BaNCIUBOI0 2aPAHMIEI) DOMPUMAHHS OCHOBONOLONCHUX NPAG € PO3POOIEHHS ePEeRMUBHUX MeXa-
HI3MI8 3axucmy.

IIpoananrizosano niocmasu ma nops0ok seepuenns do €aponeticvkozo Ombydcmana, Cydy €C, a
MAKONC BUKOPUCTIAHHS NOMEPNIIUMU MEXAHI3MY nodaui ckapeu 6 mexcax Azenuyil. 3e6epmaecmocs ysaza
Ha HedoNKU NO3ACYOOBUX MEXAHI3MIE 3aXUCTY NPas MoouHu, HAcamneped uepes PeKoMeHOauiiunuil
xapaxmep BUCHOBKIG, SKI NPUUMAIOMbCS 34 Peyaomamom poseisdy ckapez. Hosumueno ouinoemvcs
DYHKUIOHYBAHHA BHYMPIUHLOZO MEXAHISMY 3 PO32IA0Y THOUBIOYarvHux cxape Azenuicio, are i 36ep-
maemocst yeaza na HeobXiOHicmy 30LIvIeH s, 1020 ABMOHOMIT Ma PO3PoOaeHHs aneasayitinol npoyedypu
ockapacenis piuens. 3pobieno GUCHOBOK, W0 HAUOLIvUL edexmusnum 3aco60M Npasosozo 3axucmy y
meacax €C Ons ocib, axi cmanu yHcepmeoio nopyuiens enaciioox npomunpasnux disnv FRONTEX, €
Cyo €C. Bukopucmanms 4p0oz0 mexanismy nompebye 6invur pemenviozo 360py dokasie dis dosedenis
NPUUUHHO-HACTIOK08020 36°A3KY MINC NPOMUNDABHOIO NOBEOIHKOI0 MA WKIOIUSUMU HACTIOKAMU, WO €
CKAAOHUM 3a80AHHAM 0I5 MigDANMIB, SIKi CIMAIU JCEPMBOI0 NOPYULEHD.

Kiouosi cioBa: €pporeiicbka areHifist 3 IPUKOPAOHHOI Ta GEPEroBoi OXOPOHMU; MEXaHI3M 3aXH-
CTY TIpaB JIOAUHM; TO3UTUBHI 3000B’I3aHH; MEXaHi3M posrasany inausigyansaux ckapr; Cyn €C.
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MexaHu3M 3anuThl IPaB yejaoBeKka oT He3akoHHOI feareabHoctd FRONTEX B pamkax Espo-
neiickoro Coio3sa

Cmamust noceswena uccre008anuio MeXanusMos 3auumnl nPas Yei06exa om He3aKouHol Oesmenn-
nocmu FRONTEX 6 pamxax EC.

IIpoananusuposanvt ocnosanus u nopsdok obpawenus x Esponetickomy Ombydcmany, Cyoy EC, a
maxdce UCNOIL30BAHUE NOCMPAOABUUMU MEXAHU3MA Nodauu xanob 6 npederax Azenmcmea. Obpawa-
€mcsl BHUMAHUE HA HeOOCAMKU 8HECYOeOHbIX MEXAHUIMO8 3aUUMbL NPAS YeN08EKA, NPENCOe 8Ce20, U3-3d
PEKOMENOAMENBHOZO XAPAKMEPA 8blB0A08, KOMOPbLe NPUHUMAIOMCSL N0 PE3YTbMaAmam PaccmMompenis
acano6. Ilonosxcumenvro oueHusaemcs: QYHKUUOHUPOBAHUS BHYMPEHHEZO MEXAHUIMA N0 PACCMOMPEHUIO
UHOUBUOYATOHBIY HCATO6 Azenmcmeom, HO U 0Opawjaemcs GHUManue Ha HeoOX00UMOCMb YeeaUUeHUs]
€20 ABMOHOMUL U PA3PAOOMKU ANELISAYUOHHOU NPOUedypvL 0bxcarosanus pewenui. Coeran evi00, umo
naubonee sppexmusnoin cpedcmeom npasoeoi sawumot 6 pamxax EC ons auy, cmaswux jcepmeot
napywenuil éciedcmeue npomugonpasnvix desnuti FRONTEX, siensiemcsi Cyo EC. Hcnonvsosanue smozo
Mexanusma mpebyem 6oiee muamenviozo coopa 0oKasamerbcms 0isk NOOMEEPICOH UL NPUUUHHO-CIE0-
CMBEHHOU CBA3U MENCOY NPOMUBONPABHIM NOBCOCHUEM U BPEOHBIMU NOCIEOCBUIMU, UMO AGLAEMCS]
CRONCHOTL 3a0auetl ONLs MUZPAHMOG, KOMOPble CMALUL HCEPMBOL HAPYULEHUIL.

Kiouesbie cioBa: Esporelickoe areHTCTBO 0eperoBoil M IIOIPaHUYHONW OXPaHbl; MEXaHU3M
3alUTBI 1IPAB YeEJOBEKa; IIO3UTUBHBIE O0SI3ATENBCTBA;, MEXAaHU3M PACCMOTPEHMsI WHIAMBULYATbHBIX
xano6; Cyn EC.

ITocmanoexa npobéaemu. JJorprMatis OCHOBOIOJOKHUX IIPAB € BasKJIUBUM
KOMITOHEHTOM iHTerpOBAHOTO YNIpaBJiHHA KopaoHamu (4. 2 cT. 3 Permamenty
2019/1896 [24]). €sporneiicbKa areHiist 3 TPUKOPIAOHHOI Ta GeperoBoi 0OXOPOHU
(mami — FRONTEX a6o AreHliist) € 1eHTpaJbHOIO arexiieio €pporneiicbkoro Comosy
(mami — €C), Ha Ky TOKJIaZeHO 000B’s130K 3a6e3meunT e(heKTUBHY peasti3allio
€BpOTEICHKOTO IHTETPOBAHOTO YIIPABJiHHSA KOpAOHAMU. KpiM TOTO, MTOJIOKEHHS TTPO
OCHOBOIIOJIOKHI TTpaBa BKoueHi 10 Kogekcy nmoseninkn FRONTEX Ta Yridikosa-
HOI [IPOrpaMy MiZIFOTOBKY TPUKOPAOHHUKIB IS TiABUIIIEHHS PiBHSI 00i3HAHOCTI 1IPO
TpaBa JIIJIWHU Ta CBOEYACHOTO BUSBJIECHHS TIOTEHIIIMHIX MTOPYIIEHb.

JismpricTs Areniii mop’sizana i3 6esrocepeaHiM KOHTAKTYBaHHAM i3 JIOIAbMHU,
TOMY TIi/l Yac MPOBeJeHHs CIIJbHUX ONepalliil € pU3UK MOPYIIEHHS MpPaB JIOJAWHU.
Bixnosizto 10 3BiTy npaBosaxucHoi rpyrmu Mare Liberum npotsirom 2020 p. Ha rpe-
KO-TypeIbKoMy KOp/IoHi 3adikcoBano 321 iHIMAEHT, i/l yac sSIKMX 3a yyacTio bepero-
Boi oxoponu Ipertii Ta FRONTEX 6y HesakoHHO noBepHyTi 3a Meski €C 9 798 ocib
[21, c. 4, 9]. ¥ 3sirti Bix 23.10.2020 p. TakoX YKa3yeTbCd Ha HE3aKOHHY iSIJIbHICTD i3
TIePENIKO/IKAHHS JIOCTYITY HeJleTaJIbHUM MirpaHTaMm Ha Teputopiio €C [26].

36ibIIeHHs] KIJIBKOCTI TOPYIIEHh MOKHA TOB’SI3yBaTH i3 MOCUJIEHHSIM POJIi
Arentii Ta po3uIMpeHHSIM MOBHOBa)KeHb ii crmiBpobiTHUKIB. 04.12.2019 p. HaOyB
yunaHOCTi Permament 2019/1896 [24], BianmoBigHO /10 SIKOTO BIEpIe CTBOPIOETHCS
MTAaTHUN TlepcoHas ATeHIlil, SKUH HaJiJMS€ThCs BUKOHABUMMHU TTOBHOBAXKEHHSIMU
(4. 3 ct. 54). Bigrenep criBpoOiTHUKN ATeHIIi MTic/st OTPMMaHHSI 3TOU TIPUITMA0U0i
JIepKaBy YIIOBHOBAKEHi TIPOBOJIMTH TIEPEBIPKY IOKYMEHTIB 0COOM JIJIsT BCTAHOBJIEHHST
il TPOMAITHCTBA, HA/IAaBaTH JTO3BIJT YW BiMOBY y B'i3[li IiJl Yac MepeBipKUA HA KOP-
JTOH1, TTIPOCTABJISITU MITAMIIN y TIPOIZHUX JOKYMEHTaX, Ha/laBaTU /I03BLJI YU BiJIMOBY B
OTpPUMaHHI Bi3M Ha KOPJIOHI, 31iHCHIOBATH PEECTPAILiIO BiIOUTKIB TaJIbIliB, CYITPOBO/I-
JKyBaTU TPOMAJISTH TPETiX KPaiH, SIKi MiISITaloTh TPUMYCOBOMY TTOBEPHEHHIO TOIIO
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(u. 7 cr. 55 Permamenty 2019/1896 [24]). Kpim Toro, nepeabadaerbest MOCHIECHHS
nosHoBaskeHb FRONTEX y cepi 06pobiiennst it 0OMiHy iHGOpMaIii€o, y ToMy duci
[EePCOHATbHUMU JJAaHUMU, 3 1HIIUMHU IHCTUTY1ISIMU, opranamu, areniigamu Corosy Ta
TpeTiMK KpaiHaMu, 1[0 BUMAra€ CTBOPEHHST BIAMOBIIHIX rapaHTiil 1/ist 3a0e31eueHHsT
KOH(DIIEHIIINHOCTI TaHUX. YPaXxOBYIOUHM BUKJIaJIeH] BUIIEe OOCTaBUHMY, TIMTAHHS MeXa-
Hi3MiB 3aXHCTy TIpaB Jitouan y pamkax €C Bij HezakonHoi AisibHOCTI FRONTEX
HabyBa€ 0COOJIMBOI aKTyaIbHOCTI.

Ananiz ocmannix odocaioxcensv i nyoaixayii. OKpemi acrieKTH MeXaHI3MiB
saxucry npas joauau y gissibHocti FRONTEX 6y 06’€KTOM JOCiIKEHHS 3aK0P-
nonHux Haykosiis, sk-oT: C. Kappepa (S. Carrera), b. Kacmapex (B. Kasparek),
I. TTackyay (Y. Pascouau), M. Credan (M. Stefan), C. Tac (S. Tas), /I. @epuan-
nec-Poxo (D. Fernandez-Rojo), M. @iuk (M. Fink), II. IlTymaxep (P. Schumacher)
ta inmmi. Tak, y Haykosiit ipari /[. @epuanmeca-Poxo (D. Fernandez-Rojo) «Bmposa-
JUKEHHS 1HIMBiyasbHOTO MexaHi3My nozadi ckapr y Mmexxax FRONTEX: aBa kpokun
BIIepesT, OINH Hazaly» [12] mpoBeseHo feTaqbHUH aHai3 AKICHUX 3MiH Y IOTPUMaHHI
OCHOBOIIOJIOKHUX I1PaB IiCJISI CTBOPEHHS CIIEiaIbHOIO MeXaHi3My y MexKaxX ATeHITIL.
B inmiiit crarri «ITo30B mpo BigmikoayBaHHs 30MTKIB 1K 3aci0 3aXHUCTY OCHOBOIIO-
JIOXKHUX TIpaB: 3abesnedenns BignosigaabHocti FRONTEX» [14], aBropom sikoi
e M. @ik (M. Fink), mpoanaiizoBaHo OIWH i3 aCIeKTiB CY/ZI0BOTO 3aXUCTY IPaB
YHACJIIOK HEMTPABOMIPHOI JISIBHOCTI ATeHTlil, 0 CIPUYMHNIIO 3aTI0/[ITHHS TTKOIH.
Omnak s0ci HeMa€e KOMILTIEKCHOTO TOCTi/IKEHHS iCHYI0UYMX MeXaHi3MiB 3aXH1CTy OCHO-
Bomos0kHUX TpaB y AisibHOCTI FRONTEX.

Memoro cTatTi € PO3IJIA]] ICHYIOUUX MEXaHI3MiB 3aXUCTY MpaB JIOAWHU Bijl He3a-
konHoi AismbHOCTI FRONTEX y pamkax €C, mpoBeneHHS OIiHKY iX e(eKTUBHOCTI,
a TaKOJK PO3POOJIEHHST PEKOMEH/IAIIIH TII0/I0 TTIOABINOT0 YAOCKOHATIEHHSI.

Buxnao ocnosnozo mamepiany. Cyuacuuii mangar FRONTEX nepen6auae
BUKOHAHHS IINPOKOTO KOMILTIEKCY 3aB/laHb, sIKi 3akpimyeHi y cT. 10 Pernmamenty
2019/1896 [24]. [lng 1iboro ATeHIlis HAINSEThCS PIBHOMAHITHUM iHCTPYMEHTAPIEM,
KU 03BOJISE 11 OPraHi3oByBaTU, KOOPJAUHYBATU Ta 3AiMCHIOBATU KOHTPOJIb 3a
MPOBEIEHHAM CHIJIBHUX OIEepalliii, MJJIOTHUX IMPOEKTIB, MBUAKUX TTPUKOPJOHHUX
BTPYy4YaHb Ta olepalliii 3 moBepHeHHs. [Ipu 11boMy MpoBeieHHS OepPaTUBHOI AisLIb-
HOCTI Ma€ CyIPOBOKYBATHUCS IOTPUMAHHSAM He JIWIe HeTATUBHUX, A I TIO3UTUBHUX
3000B’s13aHb y cepi 3axucty npas moantu. Tak, BiamosigHo 10 4. 1 cr. 80 Pera-
menTy 2019/1896 [24] FRONTEX rapanTye 3axucT OCHOBOITOJIOKHUX TIPaB il 4ac
3MiIICHEHHS TIOKJIAIEHNX HA HHOTO 3aBAaHb. Y 3B’s13Ky i3 num M. @ink (M. Fink)
BBJKAE, 10 ATEHIIis TOBUHHA JOKJIAJATH JOCTATHIX 3YCUJIb JIJIsT 3a0€3MeYeHHsI TOTO,
06 He JinIle BJIACHUI IEePCOHa, a W BCi iHINI YYaCHUKM ONepaTUBHOI AisJIbHOCTI
NS, TOTPUMYTIOUUCH TIpaB Joanan [ 13].

g edextuBHOl peanizarii cBoix 30008 a3anb FRONTEX Haginserbes aBoma
npaBoBuMU 3acobamu. Ilepiinii 3 HUX € MPEBEHTUBHUM Ta MOJISATAE Y CIHITbHIM
MSJIBHOCTI 31 CKJIa/IaHHs 1 CXBaJIEHHS pa3oM 3 MPUHMAIOU0I0 /Iep;KaBOI0 OTlepaTUB-
HOTO TIJIaHy, SIKAM 3aKPITJTIOE TTPaBOBI MeXKi TTPOBEIEHHS OTePaIlii il KOOPAMHAIIEID
Arentii. J1oro mosoxeHHs € 060B’SI3KOBIMH /IS BCIX YIACHUKIB.
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[HIMM paBOBUM 3acO60M ATEHINSI MOKE CKOPUCTATHCS Y XOJi IIPOBEIEHHS
omnepaTuBHOI AisgabHOCTI. Bin monsarae y Tomy, mo FRONTEX ynoBHoBaskeHmii
HaJIaBaTU IHCTPYKIL MPUIMAIOUiil iep:KaBi 3 TUTaHb peasii3allil ornepaTUuBHOTO TIIaHY,
sKi MatoTh pekoMeHaaiiiiHuit Xapakrep. Kpim toro, FRONTEX He ynoBHOBaXkeHUit
JlaBaTh TIPSIMi BKa3iBKH MEPCOHAIY, SIKUET Oe3110CePeHbO 3AIYIEHNH /10 OMlepaTHBHOI
mistbHocTi. Take 1mpaBo 36epira€ThCsl BUK/IIOYHO 3a IPUIIMaioUoIo AepskaBoto. OaHak
BILUTUB ATeHIlii Ha TPUUHATTS pillleHb Ha HAI[IOHAJLHOMY PiBHI 3aJIUIIAETHCS JOCUTH
BUICOKWM, IO TOSICHIOETHCS MOKJIUBICTIO TPUTIMHEHHST (hiHAHCYBaHHS oTepariii,
NpU3yTHeHHsT ab0 TPUTTMHEHHS 11 BUKOHAHHS Ha OyIb-sIKiil crafil y 3B’s3Ky i3
MTOPYIIEHHSIM YMOB OTlepaTuBHOTO Tany (4. 3 cT. 46 PermamenTy 2019/1896 [24]).

HesBaskaioun Ha iCHyBaHHsI TIPABOBHUX 3aCO0IB CIPSIMOBAHUX 3a0€3MeYnTH pea-
JI3aIMi0 TO3UTUBHIX 3000B’s3aHb i3 O0OKY ATeHIl] B YaCTHHI JOTPUMAHHS OCHOBOIIO-
JIO)KHUX TIPaB, TPOJIOBKYE ICHYBATU BUCOKUU PU3UK MOKJIUBOTO iXHBOTO TIOPYIIEHHS.
Hayxosuii criiBpobitHrK DI0peHTIHCHKOro IHCTUTYTY €BPONEiiChKOTO YHIBEPCUTETY
C. Tac (S. Tas) Bka3ye Ha icCHyBaHHS JIBOX YNHHUKIB, IKi CHIPUSIOTh PO3BUTKY TaKO1
TeH/IeHITii: 1) KOMIIJIEKCHUI XapaKTep MPOoIeAyp NPUUHSATTS pillleHb; 2) BiJICYyTHICTD
MIPO30POCTi B AisibHOCTI Arentii [25, ¢. 2—-5].

KowmriutekcHuii xapaktep npotieflyp NpUuiHSTTS PillleHb TTPOSBISETHCS Y CIIIJIh-
HOMY PO3POOJICHHI Ta CXBAJIEHHI OTIEPaTUBHOTO TJIAHY 34 YYacTiO TPEICTaBHUKIB
npuitMaiodoi aepskaBu-uieHa ta Bukonasuoro aupextopa FRONTEX. Came nHa
mijicTaBi 1bOTO JOKYMEHTA MPOBOAUTHCS OTlepaTUBHA AISIIBHICTD, y SIKil OepyTh
y4acTh CIiBpOGITHUKYM ATeHIlI Ta KOMIIETEHTHUX OpraHiB aep:kas-uieHis €C.
Buxoaguu 3 mporo, C. Tac (S. Tas) 3aznauae, 1Mo BeMKa KiJbKICTh 3aJy4eHUX
cy6’€KTIB TIPU3BOAUTH JI0 MTPOBJIEM 3 POIIOAIIOM TIOBHOBAKEHb, IO MEPEIKOIKAE
MTPOBe/IeHHIO0 e(DeKTUBHOTO KOHTPOJIO 32 OMepPaIlisiMA Ta BUKJIUKAE B TTOTEPITiIOl
0coOM HEPO3YMIHHS Ha MPEIMET TOTO, /10 SIKOI YCTAHOBU 3BEPTATUCS 32 3aXHCTOM
nopyliienux mnpas [25, c. 3].

BincyTnicts nipo3opocti B miszibHocTi FRONTEX monsgrae B Tomy, 1o goctyi
10 GLTIBIIOCTI TOKYMEHTIB € 0OMekeHrM. Tak, MOJIOKEHHS OMepaTHBHOTO TIAHY He
MiJISTAI0Th PO3TOJIONIEHHIO 10 MOMEHTY 3aBepliieHHs onepailii. Kpim Toro, y piunnx
3BiTax Ta MEPIOANYHUX OTJISIAX HOBUH, IO PO3MIIIYIOTHCS Ha OMIIiITHOMY BeO-caiiTi
ATeHIIi1, HaZIAETHCA JIMIIEe 3arajbHa iH(OPMaIlisl TTPO OllePaTUBHY HisSIbHICTh. Bino-
MOCTI PO 0ci0, SIKi 3BepTAJINCS 32 MIsKHAPOJIHUM 3aXHUCTOM, SIK MTPABUJIO, BiJICYTHI
y 3rajlanux JKepesax. Bapro 3azHaunth, 10 cyO’€KTHUN CKaji 0cib, siki MOXKYTb
3BepHYTHCS 710 ATeHIlii i3 3amMTOM TIPO OTPUMAHHSI TIEBHOTO JIOKYMEHTa, € TaKOXK
obmeskernM. Bignosizuo 10 u. 1 cr. 2 Permamenty 1049,/2001 [22] takum mpaBom
Hajiseni rpomaasar €C i disuuni abo opuandHi 0coOH, AKi MPOKUBAIOTH 00O
3apeecTpoBaHi y nep:xkapi-useni €C. OTox, TpoMaJIsiHU TPETIX KpaiH, dKi He MaloTh
MOCTITHOTO MicIls MposKUBaHHsT ab6o peectparliii B €C He 3MOKYTh OTPUMATH JIOCTYTI
1o pokymentiB Arenitii. ITizctaBu BigMoBu 3 OOKy iHCTHUTYIII, oprany, arenitii €C
y JIOCTYTIi JI0 JTOKYMEHTIB TIOB’sI3aHi i3 HEpO3TOJIONIeHHAM iHdopMmaltii, Ska Moxe
HifipBaTH 3aXUCT CYCIIJIBHOIO iHTEpeCy MI0A0 TPOMAICHKOI OGe3reKu, 0GOPOHHUX Ta
BIliCHKOBUX MUTAHb, MiZKHAPOIHUX 3B’s13KiB, (hiHAHCOBOI, rPOIIOBOI 460 EKOHOMIYHOT
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nomituku €C uu gepkaBu-uieHa abo mopymuT HopMu TpaBa €C 1010 3axucTy
nepcoHabHUX Manux (cT. 4 Permamenty 1049/2001 [22]).

Paszowm i3 1inm, sk Bkagye C. Tac (S. Tas), va nmpaktuiti FRONTEX mocuts gacto
JIa€ BIZIMOBM Ha 3alUTU y CUTYaIlisIX, KOJIWU JOKYMEHTU MICTATh KOH(DiJAEHIINHY
indopmailito a6o po3kpuTTA iHGOpMAaIlii, 110 MICTUTHCA B HUX, MOKE TOCTABUTH IIiJI
3arposy e(eKTUBHUI KOHTPOJIb i HATJISI 32 30BHINTHIMU MOPCHbKUMU KOPZIOHAMU JIEP-
xkaB-uneniB €C i, 3pemToro, MifipBaTH 3aXUCT CYCIiJIbHUX iHTepeciB |25, c. 4]. Taxk,
y cmpasi [zuzquiza and Semsrott mporn FRONTEX mpo waganus indopmartii 1momo
Ha3B i mparnopy cyzeH, siki Opaiu ydacth B onepariii «Tputon 2017», 3asiBHuKaM
6yJI0 BiJIMOBJIEHO TOMY, 1110 3a3HaveHa iH(GOPMAITisT € BayKJIMBOIO IS 11eHTHdiKalii
Cy/leH, 2 TOMY CTBOPUTD He TIIOTETHYHUI, a TlepeidaqyBaHiii PU3HK [IJIsT TPOMA/ICHKOT
6esnexu (1. 74, 96) [17].

OTxe, iCHYBaHHS 3a3HAYE€HUX MPOGJEM y TIPOIECi TPOBEIAEHHST OTIEPATUBHOI
mistmpHOCTI i KoopauHaiiero FRONTEX miaBuinye pusuk 301/1bIIeHHS BUITAIKIB
MOPYIIEHHS TIpaB JOAUHU. ToMy 3a TaKMX YMOB Ba)KJIMBUM 3aBIAHHSIM € CTBOPEHHS
e(heKTUBHUX MeXaHi3MiB /IJis1 iIXHBOTO 3aXUCTY.

Y opuanyHiil giTepaTypi 3yCTpivuaoThbCd Pi3Hi MiAXOAM 0 TAyMayeHHd TepMiHa
«MexaHi3M 3axucty mpas joauans». B. B. Munuk (V. V. Mytsyk) npormonye po3rJisi-
JIaTH 11e SIBUIIIE SIK CKJIAJIHUN ITPABOBUN KOMILJIEKC, 1[0 CKJIAJIAETHCS 3 MiKHAPOIHUX
Ta HANiOHATBHUX 3ac006iB. Ha myMKy BITUM3HSHOTO HAYKOBIIS, MiXKHAPOIHUMHE 3aCO-
6aMu € MiKHAPOJIHI JOrOBOPH Ta CTBOPEHI Ha IificTaBi HUX OPraHu, Jis/IbHICTh SKHUX
cupsMoBaHa Ha 3abe3lleyeHHs peasisallii JOroBipHUX 3000B’s3aHb, TO/AI K HaIlio-
HaJIbHi 3ac00M IIpe/IcTaBIeHi HOPMAaTUBHUMM aKTaMU BHYTPIIIHBOTO 3aKOHOIaBCTBA
Ta CTBOPEHUMH [IJIsI IX BUKOHAHHS JleP;KaBHUMU opraHaMu. BinMexoByi0un MexaHi3sMm
3aXMCTY TIPaB JIOIMHU BiJi MEXaHI3My 0ro 3abe3neyeHHs], HayKOBeI[b 3a3HAYAE, 110
MEPITUM TIOHATTSIM OXOILTIOIOThCS JIUIIE aKTH, IO PETYJIIOI0TH MiSIbHICTD MiKHAPOI-
HMX IIPaBO3aXWCHUX OpraHi3alliil i opraHiB 3 KOHTPOJIIO 32 JOTPUMAHHSIM JIOTOBODIiB
(KOHBEHITIMHUX OPTaHiB), SKI BIi/ITOBIZIal0OTh 32 OXOPOHY TPaB JIIOJUHU MLJISIXOM
HAJIAHHS BJIACHUX MeXaHi3MiB /IJI IXHBOTO 3aXMUCTy y pa3i nopyuieHus |3, c¢. 62—-63].
Tozno misibHocti FRONTEX, T0O CTBOpeHHsI TaKMX MeXaHi3MIB Iiepef0ayeHo B aKTax
nepBuHHOTO (CT. cT. 228, 263, 265, 268 [loroBopy 1npo dyHKIiOHyBaHHs €Bporeii-
cokoro Cotozy [8], cr. ct. 41, 43, 47 Xaprii npo ocHoBonosoxHi 1paBa €C [7]) Ta
BropunHoro npasa €C (ct. 111 Pernamenty 2019/1896 [24]).

FO. M. Cuzopuyk (Yu. M. Sydorchuk) BBaskae, 1o MexaHiam 3axucTy 1mpaB € CHC-
TEMOIO Ta KOMIIJIEKCOM JIii, sIKi CITPSIMOBaHI Ha 3aXUCT MPaB JIOJAUHU 1 TPOMAJISTHIUHA.
3 TOUKM 30Dy I1i€l BUCHOI MEXaHi3M 3aXUCTY TIPaB JIOAMHI YMOBHO MOKHA TTOIIJIUTH
Ha YaCTWHM, SIKi MPHU THOMY 3JIUTIAIOTHCS TIaJIEKTUIHO B3a€MOTIOB si3annMu. Cepert
OCHOBHHUX HOTO KOMTIOHEHTIB BOHA BUOKPEMJIIOE TaKi: MPaBoO Ha 3aXUCT; hopMa Ta CIio-
¢ib 3aXuCTY; MPOIIEC 1 MOPSZIOK 3BEPHEHHST 10 Bi/IOBIIHIX OPraHiB, yCTAHOB Ta Opra-
Hizaiiil. ToMy /719 1OCATHEHHS TIEBHOTO pe3yJbTaTy MeXaHi3M 3aXUCTY TPaB JIOJUHI
MOBMHEH OYTH IIJIICHIM Ta JIOTTYHO MOCJIIOBHUM TIpoIiecoM [5, c. 34].

Y pamrax €C MpONOHYEMO PO3TJISSHYTH TaKi MeXaHi3MU 3aXUCTY TPaB JIOAUHA
Bt HesakoHHOI fistbHOCTI FRONTEX: 1) mosacynosi, siki nepebadaoTb 3BepHEHHS
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3 IHIUBIZyaJbHOIO CKaproio a0 €Bporeiicbkoro oMOyacMana abo yepe3 BUKOPHU-
CTaHHSA MeXaHi3My To/lavi CKapru y Meskax AreHtrii; 2) cyloBuii, SKWi mpencTaBJie-
Huii Cynom €C.

€sponeiicbknii omOyacMan € opranom €C, sIKuii CTBOPEHWIT 11T KOHTPOJTIO 3a
JMOTPUMAHHSIM OCHOBOTIOJIOKHUX IPaB JIIOIUHK Ta JUIsT 3a0e3MeYeHHsT HAJEKHOTO
ylpaBJintsg 3 60Ky iHcTHTYIil, opraHiB ta arenuiii €C. Bigmosiguo mo cr. 119
Pernamenty 2019/1896 nisibricts FRONTEX moske OyTH TIPeIMETOM PO3TJISILY
st €spoombycmana [24]. Kpim Toro, HUM MOXKyTbh OyTH PO3IJISIHYTI CKapru, siKi
CTOCYIOTHCST PillleHb, 10 MPUIMAIOTHCST ATEHITIEI0 3 MTUTAHD MyOJIITHOTO OCTYILY /10
nokymenTiB y Mexax Permamenty Ne 1049/2001 (4. 5 ct. 114 Pernamenty 2019,/1896
[24]).

Cepen nepeBar (pyHKITIOHYBaHHS I[bOTO MEXaHi3My € HOTO THYYKIiCTb Ta JOCTYII-
HiCcTh /151 oci6, umi npaBa € nopyurenumu. Kpim posrusay ckapr, €BpooMOyacMan
VIOBHOBa)KEHWI 1HIIIIOBATU IIPOBEIEHHS PO3CJAiyBaHHs, ajle He 3 OYyIb-sIKOIro
MMATaHHS, a JIUIIEe TOTO, IO CTOCYETHCS 3araTbHUX i CUCTEMHUX BUTIAJIKIB HEHAJIEXK-
Horo yrpasiiaas. 04.03.2021 p. 6yJ10 OroJIomeHo Mpo MoYaToK MPOBEAEHHST PO3CJIi-
JyBaHHs 3 iHiriaTuBu €BPONeRchbKOro oMOyacMaHa st TOTo, 100 3'sICyBaTH, SIKIM
yrioM FRONTEX zorpumyeThest ¢BOIX 3000B’s13aHb 13 OCHOBOTIOJIOKHUX MPAB Ta
3abe311euy€e IiA3BITHICTD 100 CBOIX PO3LUIMPEHMX IIOBHOBAKEHb. 3aBAAHHIM PO3-
CTTilyBaHHS € BU3HAYeHHS e(PeKTUBHOCTI MEXaHi3MiB TiI3BITHOCTI i/ 9aC CIiJIbHUX
orepartiii, idapbHOCTI TIOB’SI3aHO1 3 TOBEPHEHHSIM MITPAaHTIB Ta HAJIAHHSIM MIirpalliiitHol
MiATPUMKH Y XOJIi TlepeBipKy Ha 30BHiNIHIX KopaoHax €C [15].

3BepHeHHs 10 €BPOIEchKOro oMOyIcMaHa 3 iHAMBIAYAJIbHOIO CKaproio He €
rOJIOBHUM 3aCO0O0M 3aXMCTY IIpaB, sKi MOPYIIEHI B Pe3yJbTaTi He3aKOHHOI Jisi/ib-
Hocti FRONTEX. Ile mosicHIOETbCS iCHYBaHHSIM TMIOHAWMeEHTIe JBOX YMHHWKIB.
[To-nepiie, 10 €BporeicbKOro oMOyICMaHa MOKe 3BEPHYTHUCS He Oyib-sKa ocoba, a
sutie rpomazsina €C, diznuna abo opuandHa 0coba, sika MPOKUBAE YU MAE FOPH-
IUYHYy azpecy Ha Teputopii aepxkasu-uiena €C (u. 1 ct. 228 JIDEC [8]). Xoua Ha
PaKTUIL OLIBIIICTIO KePTB MOPYIIeHb YHACTIIOK JisSJIbHOCTI ATeHIlii € rpoMaisiHi
TPeTiX KpaiH, ki He mepeOyBaoTh Ha 3akoHHIN miacrasi y €C. Tlo-apyre, akTu, sKi
IpUAMAIOTHCST €BPOOMOYICMAHOM 32 PE3YJIBTaTOM PO3TJISIY 1HANBIAYATbHUX CKAPT
ab0 Po3cJIiLyBaHHsI, TIPOBEIEHOTO 3a BJACHOIO IHIIIATHBO, MAIOTh PEKOMEH ALl HHII
xapaktep. B. M. Kion (W. M. Kiihn) nepekonanmii, 1o 1ie He MepenkoKae BUKO-
HAHHIO areHIisIMU PeKOMEeH/IAIlil, 9Ki MICTATbCS Y TakuX JokyMmeHTax. Hacammepes
1€ TIOB’sI3aHO0 3 TUM, 1110 €BPOIEHCHhKIIT OMOY/ICMaH Pe3yIbTaTh CBOIX PO3CJIiyBaHb
BRJIIOYAE JIO JIOTIOBiJI, IKy oroJjiontye niepesi €pportelicbkum [lapyamMmenTom, cTBOpIo-
J09M TaKUM YMHOM TIOJIITUYHUI THCK HA BIMOBiHY areHirio [2, c. 39].

[HITUM T03aCyZIOBUM 3acO00M 3aXUCTY TOPYIIEHUX MPaB € MeXaHi3M IMojaadvi
inauBinyanbanx ckapr y mMexxax FRONTEX. [Iponosuiiisi ctTBOpUTH Takuii Mexa-
Hi3M Haaxoauia Bix €sporneiicbkoro omOyacmana me y 2013 p. ¥V Pimenni Bix
12.11.2013 p. [9] 3a3Hayamocs, 110 AOJATKOBO JI0 BKe iCHYIOUNX BHYTPIITHIX 3aC00iB
HOBIOMJIEHHS PO MOTEHIIHI OPYIIEeHHS [IPaB JIOAMHK Mae OyTU po3podJIeHo
MeXaHi3M PO3TJISAY IHAWBILYyaJbHIX CKapr /s 3a0e3MedeHHs 3aXUCTy OCHOBOIIO-
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JIOKHUX IIPaB, JJIs TOro 100 MeXaHi3MU MOHITOPUHTY Ta iHCTPYMEHTHU PO3LJISLY
TaKUX CKapr B3aEMOJONOBHIOBAIN ofuH oxHoro (1. 79). Taka pekomenzmaris Oyja
MO3UTUBHO OIlliHeHa i miaTpuMana KoncynsratuBauM hopymom Arentiii Ta €Bpo-
neticbkuM [lapaamentom. Kpim Toro, y Pesoutortii €sponeticbkoro [lapiamenTy Bin
02.12.2015 p. [11] HarosonyBasocst Ha TOMY, 1110 Yy Pa3i CTBOPEHHSI TIPOIIEYPH PO3-
IJISILy CKapr BOHA MOBWHHA edekTrBHO (yHKIioHyBarn. [le Moxke Gyt 3abe3meyeHo
IIJIIXOM TIPOBEJICHHST aKTUBHOI iH(MOPMAIiiiHOI KOMITaHii JIst TOTo, M06 MOTEHIiHHI
’KEePTBU MOPYIIEHb Ta CHiBPOOITHUKYM AreHiiii Oy 06i3HAHI PO MOMKIUBICTD 3aXU-
CTY OCHOBOTIOJIOKHUX TIPaB y MeXKaxX TaKoTro MexaHizmy (1. 28).

MexaHi3M pO3TJIsiy iHAWBILyaaIbHUX cKapr OyB CTBOpPeHHUi Ha migcrtasi Pera-
MenTy 2016/1624 (ct. 72) [23]. Ha choroani BiH (pyHKIIOHYE Yy TOMY (hOpMaTi, AKUI
BcrtanoBseHuit Permamentom 2019/1896 (c1. 111) [24] Ta IlpaBunamu Arenttii npo
MeXaHi3M PO3TJSALy cKapr, ski MicTsaTbesa y Jomatky Ne 1 1o Pimennst Bukonasuoro
mupexropa Bix 06.10.2016 p. (mani — Ilpasuna Arewntii) [10]. Bianmosizno mo ct. 2
[MpaBun Arenmii [10] ycsa mporieypa cKIaa€Tbest 3 TphoX cTafiii: 1) oTpuManHs,
peecTpailis, BCTAHOBJIEHHS IPUITHATHOCTI cKapru, il oOpob/IeHHS Ta HallpaBJIeHHS
KOMITETEHTHOMY Cy0'€KTY JIIst PO3IJISILY; 2) PO3IJIs CKapru; 3) 3BiT PO Pe3yJIbraTh
PO3IJISILy CKapry Ta MoJasblli fil.

Bignosigno g0 4. 2 cr. 111 Pernamenty 2019/1896 [24] Oyzab-sika ocoba, Ha Ky
Ge3rocepeIHbO BIUTUBAOTH [ii a60 Oe3/islTbHICTD MEPCOHAIY, 3a/IisTHOTO Y CITIbHIT
onepariii, MJOTHOMY MPOEKTI, IMBUAKOMY IMPUKOPJOHHOMY BTPYYaHHi, PO3TOPTaHHI
3aTrOHIB i3 MIJITPUMKU YTIPABJiHHS MiTpalli€to, onepailii 3 MoBepHeHHs, BTPYYaHHS
JUISE IPOBEJIEHHS ollepallii 3 MoBepHeHHsT a00 OIepPaTUBHIN AislIbHOCTI AreHilii B Tpe-
Tiii KpaiHi, Ta sKa BBajKa€, 110 ii OCHOBOIIOJIOKHI IIpaBa Oy/IM MOPYIIeHi BHACIIOK
TakuX Jiil abo 6e3aisIbHOCTI, MOKe CaMOCTIIHO abo yepes MpeCcTaBHIKA IIOJATH 10
Arentiii ckapry B mucbMOBili hopMi. Buxozsuu 3 oJ105keHb 11i€i HOpMH, 3a3HAYNMO,
o cy0’eKTOM 3BepHeHHsI MOKe OyTH Jjuiie (izuuna ocoba, sika 6e3moceperHbo
HOCTpasK/ajia BiJl He3aKOHHUX JisiHb. X04a CKapry Bij ii iMeHi Moske TogaBaTu Oy/ib-
sKa iHIIa ocoba, sika Ma€ IPaBo 3/iHCHIOBATH MIPEJACTAaBHUIITBO IHTEPECIB MOTEPIIi-
Joro. Asie y GiIBIIIOCTI BUIAAKIB MirpaHTH He MalOTh JOCTYILy /0 KBasihikoBaHOi
mpaBoBoi moromoru. Tomy, BpaxoByioun Toii (haxT, Mo 06’€KTOM HE3aKOHHOI [TislIb-
HOCTI MOKYTh OyTH BPa3JiMBi TPYNU JIOJEi, Y TOMY YHCJI iTH, JOTIYHIM KPOKOM
6ysi0 6 nHagatu Odinepy 3 OCHOBOTIOJNIOKHUX MTPAB TOBHOBAYKEHHST MOJIABATH CKapry
Bzl iMeHi Takux ocib ex officio [19, c. 24]. e Ginbin mMpoOKMii miaXig 10 cyd’ek-
THOTO CKJIaJly OCi0, sIKi YIOBHOBasKEHI 3BEPTATHCS 3 MMChMOBOIO CKaprolo 10 Areirii,
BUCJIOBJIIOBaB €BPOIEHCHKUIT OMOY/ICMaH, HATOJIONTYIOUN Ha BaKJIUBOCTI BIZIKPUTOCTI
IIbOTO MEXaHi3MY JIJIsI BCiX YYaCHUKIB OIEPAaTUBHOI [IJbHOCTI, SIKA KOOPJIUHYETHCS
FRONTEX, a takox 1751 0cib, sSIKi MOKYTh OTPUMATH BiJIOMOCTI PO MOTEHIIIiHI
MOPYIIEHHS TIPaB JIOUHN (KyPHATICTH, HEYPSJOBI MiXKHAPO/IHI OpraHi3ariii ToIio)
(. 81) [9]. Aste 151 pomo3uilist Tak i He OyJia 3aKpiljieHa B yCTAHOBYOMY JIOKYMEHTI
Arenirii.

Ckapra Mae OyTH HofaHa y IMCbMOBIii (hopMi Ta MiCTUTH iM’sl, KOHTaKTHI AaHi
3asIBHUKA, 8 TAKOXK JE€TAIbHUIT BUKJIa] 00CTaBUH IHIMAEHTY. SIK MIpaBuIo, A 1mojiadi
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IHAMBIyaJ bHOI CKapry BUKOPUCTOBYEThCSA OMIIiiiHMil OIaHK, AKUH PO3POOIEHMiIt
AreHIrielo Ha Pi3HUX MOBaX CBITy Ta € y BiIKPUTOMY JOCTYIIi Ha ii odimiiHoMy
BeO-caiiti. Kpim Toro, mig yac mpoBesieHHs OlepaTHBHOI AisIbHOCTI CIiBPOOI THUKM
FRONTEX mnoBunHi Matn OJiaHK cKapru y apykoBaHoMy Burisiai. Ckapra, mojana
y JOBiJIBHIM MHUCHMOBIH (hopMmi, He MOke OYTH aBTOMATUYHO BM3HAHA HEIIPUITHSIT-
HOIO Ge3 o3HaitomuienHst 3 ii 3mictom (4. 1 cr. 5 TIpaBun Arenmii [10]). Pasom 3
1IUM, Ha YYACHUKIB OIlEPaTUBHOI JisIIbHOCTI, SIKa TTPOBOJUTLCS 11/l KOOPJMHAIIIEIO
FRONTEX, nmokirazaerbcst MO3UTHBHII 0060B’ 130K iH(GOpMyBaTH BCix 0cib, sKi
BUSIBUJIA OasKaHHS MTOBIIOMUTH TIPO (haKT MOPYIIEHHST OCHOBOITOJOKHIX IPaB, PO
MOXKJIMBICTb CKOPUCTATUCS MEXaHi3MOM IoJayi iHAMBIyaTbHOI CKapTH, a TaKOX
HajgaTy iM Bianmosigawit 6aHk (4. 6 cr. 5 TIpasun Areniii [10]). OTke, moromxy-
emocst 3 pymkoio J[. MepHanneca-Poxo (D. Fernandez-Rojo), 1o 1eit Mexanism €
e(eKTUBHUM JIMILEe Yy TOMY pasi, KOJIM IoTepiija ocoba MOBHICTIO 06i3HAHA IIPO
MOJKJIMBICTD TIO/IaYi IHAWBIAYaATBHOI CKApPTHU Ta MPOIEAYPY peatisallii Takoro mpaBa
[12, c. 233].

To/10BHOTO BifIMOBia/IbHOIO 0CO6010 B ATEHIIIi 3a TPOIeAypPy PO3IJISLY iHINBI-
JIyaJTbHUX CKApT Ta BUKOHAHHS pillleHb, TPUUHATHUX 3a i1 pedyabratamu, € Oditep 3
dynnamentanbaux npas (Odinep). Ha neprriii crazii BiH OBUHEH 3apeecTpyBaTh
CKapry, BUPIIIUTU TUTAHHS MPO i1 MPUAHATHICTH Ta HANPABUTU KOMIIETEHTHOMY
cy6’exry st posrusiny. Ckapra BBaKaeThCsl TPUITHATHOIO, SIKIO BOHA € OOIPYHTO-
BaHOIO, CTOCYETHCS MOPYIIEHHST KOHKPETHUX OCHOBOIIOJIOKHUX TIPaB, SKi BiOymcst
micist HabyTTs ynHHOCTI Permamenty 2016/1624 (06.10.2016 p.), a Takosk, 3a yMOBH,
10 HA MOMEHT I10/Ia4i CKapT¥i MUHYJIO MEeHIIIe POKY Bi/l IaTH, KOJIU TaKe ITOPYIIeHHS
cranocst abo 3asBHUK Ji3HABCS PO HHOTO. AHOHIMHI 3asIBU HE MPUIIMAIOTHCS JI0
posrrsiny (ct. 8 IIpasus Arenttii [10]). Xoua, mozmo octanuboi 3 Bumor C. Kappepa
(S. Carrera) i M. Credan (M. Stefan) 3azHauaioTh, 1110 HEMPUIUHATHICTH AHOHIMHIX
3asB IIPU3BOJMUTH /10 CTPUMYBAHHS aKTUBI3allil IIPolleyp MOJaHHS CKapr 3alliKaB-
JIEHUMH 0cOOaMU TOMY, 1[0 TPOMAJISTHA TPETiX KpaiH MOGOII0THCS cTaTh 06’€KTOM
perpeciii, a Takok 3a3HaTH KOH(DicKaIlii ocobncroro MaiiHa i peueit [6, c. 44].

Jlist 3BepHEHHS 3 IHAMBIAYaJIbHOIO CKaprolo A0 AreHIll Biz morepriiol ocobu
He BIMAara€ThCsl TIOTIePeTHE BUYEPIIAHHST HAI[IOHATBHUX 3aC001B TIPABOBOTO 3aXWCTY.
Kpim Toro, fo1yckaeThes 3/1iMCHEHHST TTapaieIbHOTO MTPOBA/PKEHHS B a/IMiHICTPATUB-
HOMY ab0 Cy/[0BOMY OpTaHi JiepsKaBU-djieHa Y B MiKHAPOJAHIN CyZOBiil iHCTaHIIII.
Ha xymky A. /Ixapino (A. Jarillo) morepmiuii Moske CKOpUCTATUCS IIMM MeXaHi3-
MOM HaBiTh y pasi, SKIIO BiANOBIHE MUTaHHS yKe OyJI0 MPeIMeTOM PO3IJISAY Ha
HalllOHAJIbHOMY a060 MIKHAPOJIHOMY PIBHI Ta 100 HHOTO BKe IIPUIHATO OCTATOUHE
pimrenns [16, c. 17].

3a pe3yaBTaToOM ToINepeHboro po3risaay ckapru Odginep 3 GyHIaMeHTaTbHUX
1IpaB MPUIMAE PIllIeHHS TIPO TPUHHATHICTH cKapru. [IpoTe 4iTKOTO CTPOKY, MPOTSITOM
SIKOTO Ma€ GyTH MPUIHATO Take PillleHHsT, He BCTaHOBJEeHO. Takoxk He mepeadadeHo
aJIBTepHATUBHOI TPOIEAYPU Ha BUMANOK TUMuacoBoi BificyTHocTi Oditepa. Tak, y
2018 p. mpotsarom neBHoro mepiony yacy Odiiiep He MiT BUKOHYBAaTH CBO1 (DyHKITIi
y 3B’s13Ky i3 XBOpoOo10. BUKOHaBUMIT IUPEKTOP BiApearyBaB Ha #OTO BiJCyTHICTDH
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THM, 1[0 [IPU3HAYMB dieHa cBoro Kabinery st BukoHauHst ¢yukiiin Odinepa Ha
TUMYACOBIll OCHOBI, 1[0 € TPYOUM MOPYIIEHHSIM TTPUHITUITY He3asueskHocTi |18, ¢. 41].

[Ile omaMM TIpOTIELYPHUM HEIOJIKOM I[bOTO MEXaHi3My € BiJICYyTHICTbh MOXKJIN-
BOCTi OCKap;KeHHsI PillleHHs ITPO HENIPUUHATHICTh CKapru. AJjie SKIIO TOTEPIiJINM
OymyTh HazaHi HOBI sokasu, To Oditep 3 GyHmaMeHTaNBHUX TIpaB Oyze 30008’s13a-
HUI PO3IVISIHYTH TaKy cKapry moBTopHo (4. 5 ¢t. 111 Permamenty 2019/1896 [24]).
[IpuitHATTSA pilleHHs PO HEPUNHATHICTb CKAPTU MA€ CYIIPOBOJIKYBATUCS YITKUM
BUKJIQ/ICHHSM MTPUYNH Ta MOTUBIB TAKOTO BUCHOBKY, a TAKOX, 32 MOKJIMBOCTI, Ha/IaH-
HSIM 3asIBHUKY TIPOIO3UIIIH TIIOJI0 TTIOABINNX BapiaHTiB BUPIIIEHHST HOTO TPOOJIEMU.

Cxapru, Busnani OdiriepoM 3 (pyHIAMEHTATPHUX MPAB MPUHHATHUME, HAJICU-
JIAIOTHCST KOMITETEHTHOMY Cy0’€KTOBI /IJIsT PO3IJISIALY TI0 CYTi.

SIKio 0co60t0, MPUUYETHOIO /10 TOPYIIEHHSI OCHOBOIOJIOXKHUX TPaB, € CIIBPO-
OGITHMK IIepcoHasy AreHIlii, To cKapra HaJCHIAa€ThCsd BUKOHABYOMY AMPEKTOPY.
ITpu mbomy Odpinep Moske HazaTh BuKoHaBYOMY AMPEKTOPY PEKOMEHJAIlil Mo/10
3aCTOCYBAaHHSI KOHKPETHUX 3aXO/iB JI0 BUHHHUX OCi0, y TOMY YMCJIi AUCIMTLTIHAPHI
3axoau abo, 3a HeOOXiAHOCTI, HII[IOBATH TPOBAKEHHS Yy MeXKaX IUBIJIBHOTO YK
kpuMiHasibHOTO TIpaBocy/yis (4. 6 ct. 111 Persmamenty 2019/1896 [24]). 3a pe3yib-
TaTOM IePEBIPKY BUMHEHOTO MOPYIIeHHs BUKOHAaBUYMiI IUPEKTOP POOUTH BUCHOBOK,
y AKOMY MICTATbCS a[MIHICTPATUBHI Ta AUCIUTIJIIHAPHI 3aXO/H, IO TMi/JISATAI0Th
3aCTOCYBAHHIO /0 BUHHOI 0cOOM. 3BIiT PO BUKOHAHHST TAKUX 3aXO/[iB HAAETHCS
Bukonasunm pupexropoMm Oditiepy 3 OCHOBOIIOJOXKHUX TIPaB MPOTSATOM 6 MicSIliB
(ct. 10 IIpaBun Arenttii [10]).

SIKI10 Ha cTajii BCTAaHOBJIEHHS IPUIHHSATHOCTI CKapru Oy/ie 3'sicoBaHo, 10 TOPY-
IIEHHS OCHOBOIIOJIOKHUX IIPAB CTAJI0 HACJIZAKOM IIPOTUIPABHOIO AiSIHHS CIIIBPOOIT-
HUKA MPUKOPJOHHOTO BiZIOMCTBA JIep;KaBU-UJIeHA, TO TaKa CKapra HAIPaBJISETHCS
OditepoM 3 OCHOBOTIOJNIOKHUX TIPAB /10 BiJIMOBIHOI epyKaBU-UJIeHA JIJIST PO3TJISILY
ii mo cyTi. Pazom 3 mum Oditep OBUHEH HAJIATH 3asIBHUKY JleTalbHY iH(MOPMAIliio
PO HAIlIOHAJIBHUN KOMITETEHTHUI OpPTraH, SKUW YIIOBHOBAXXEHUI MPUITHATHU PillleHHI
3a pedynasraToM po3rysify ckapru (4. 1 ct. 11 IIpaBua Arentii [10]). C. Kappepa
(S. Carrera) i M. Credan (M. Stefan) cTBepKyIOTb, 10 He Y BCIX AeprKaBax-uIeHax
CTBOPEHI KOMIIETEHTHI OPraHu, siKi yIIOBHOBa)KEH1 PO3TJISIIaTH 1HAUBIYalbHI CKapTh
inoszeM1iB [6, c. 26]. Ase HaBiTh y TUX Jep:KaBax-uyJeHax, /e TaKi OpraHu CTBOPEHi,
BUKOHAHHS PillleHb, IPUIHATUX 32 Pe3yJIbTaTOM PO3IJISLY 1HAUBIYyaJIbHUX CKapT,
MOBHICTIO 3aJIEXKUTH BiJl PO3CYNY BIMOBIHOI /lepKaBu. Y 3B’43KYy i3 1IMM BapTo
noroautucs 3 aymkoio J[. @epuangeca-Poxo (D. Fernandez-Rojo), mo aamini-
CTPATUBHUIT XapaKTep MeXaHi3My PO3IJISIIY CKapr M030aBJisie ATEHII0 MOKIMBOCTI
3abesmneunTu edexTHBHUIT 3acib TpaBoBoro 3axucty [12, c. 233]. 3a pesyabraTamu
PO3TJISIly CKaprd Ha HAIlOHAJIBHOMY PiBHI Jlep:KaBa-uyjieH MOBUHHA Y BCTAaHOBJIEHI
ctpoku Hagatu Odiliepy 3BIT PO MPUIHATE PIllIEHHS Ta BXKUTI 3aX0U JIJIST MOTO
BukoHaHHA (4. 7 cT. 111 Permamenty 2019/1896 [24]). Axmio nepskaBa-dyieH He
NoTpUMY€ETBCs 1€l BuMorn, To Oditlep MoBUHEH MOBIIOMUTH T1po 1ie BukoHasvyoro
mupextopa ta [Ipassinus. Tomy a7st 6inbin eheKTUBHOI peastisarii 3axX0iB, Crpsi-
MOBaHUX Ha BUKOHAHHS PIllleHb MO0 1HANBIAYAIbHUX CKApT, HEOOXITHO 3aIydaTh
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JI0 I[bOTO IIPOIIECY HAI[lOHAJIbHUX OMOYCMaHiB abo0 iHII YCTaHOBH, SIKi BUKOHYIOTh
anasoriuni dynkiii [19, c. 24].

Omninforoun y 1ijioMy epeKTHUBHICTh MEeXaHi3My PO3TJISIY CKapT, CJi/l BKa3aTh
Ha Taki Horo Henosiku. [lo-mepie, BiICYyTHICTb TOCTaTHBOIO PiBHS HE3aJI€KHOCTI.
Tak, Odittep 3 OCHOBOIIOJIOKHUX TIPaB, SIKUH IMPUHMAE PillleHHs IIPO TPUUHSATHICTH
CKapru, € mocajoBoio ocoboio AreHiii, sika npusHadaeTbes IIpaBainasam. Inma
nocanoBa ocoba FRONTEX — BukonaBuuil IUPEKTOP, IKUN TAKOK MPU3HAYAETHCS
[IpaBminHgaM, mpuitMae pinlieHHS 3a Pe3yAbTaTaMy PO3TJISAY CKapr MOA0 MPUYETHOCTI
CIiBpOOITHUKIB AreHIlii 10 mopymeHHs npas joauan. OToX, 3a3HadeHi cy0’exTH
MO’KYTh 3a3HaBaTH TUCKY BiJl Jiep:KaB-uJieHiB yepe3 [IpaBJiinHs, 1110 CTBOPIOE PU3UKU
JUIST He3aJIeXKHOCTI MeXaHi3My poarisiny ckapr. llo-mapyre, pinenHs, ki mpuiitma-
I0TbCS 32 Pe3yJIbTaTOM PO3IJISIAy CKapTd, He MiIAraloTh ockapskeHHio. [lo-Tpete,
YCTAaHOBYMM JIOKYMEHTOM ATreHIll He nepeabadeHo MOKJIUBOCTI TIPUTSATHEHHS /10
BIJITIOBIIAIbHOCTI 32 TIOPYIIEHHST OCHOBOTIOJIOKHUX TIPAB JIIOAMHN CIiBPOOITHUKIB
MPUKOPJOHHUX BiJIOMCTB TPETiX KpaiH, sIKi MOKYTh OpaTH y4acTb B OTlepaTUBHIi
nistnbHocti FRONTEX.

ViockoHaJIEHHST MEXaHi3MY PO3TJISIY CKapr Ma€ OyTH CIIpsIMOBaHE Ha BUPIIIEHHS
JIBOX OCHOBHUX NUTaHb: 1) 3abe3nedeHHs1 30BHIIIHbOTO MOHITOPUHTY 32 y4acTiO
MiKHApPOJHUX TIpaBo3axucHuXx opraizamiii (Amnesty International, Mixxunapoaua
opranizamist 3 mirparii, YBKB OOH rta iumi); 2) po3pobsieHHst mpoieaypu are-
JIAMIHHOTO OCKapKeHHs pinmeHb. KpiM TOro, MexaHi3M po3TJsy iHAWBIyaTbHUX
CKapr MOBMHEH MiJIATaTH 3aCTOCYBAaHHIO /IO CIIBPOOITHUKIB IPUKOPAOHHOI i Gepe-
roBoi oXopoHu Tperix kpain. Ile Moxke OyTH peayizoBaHO INIISXOM 3aKPIillJIE€HHS
Bi/IIIOBIIHUX TIOJIOXKEHDb B ¥YTOJaX MPO CTaTyC 3 TPETIMU KpaiHaMU, Ha Ii/ICTaBl SIKUX
FRONTEX ymnoBHOBaskeHUIT MPOBOUTH OTIEPATUBHY [is/IbHICTD 1032 Meskamu €C.

CHiJIbHOIO 03HAKOIO JIJI TI03aCyZI0BUX (DOPM 3aXUCTY TIPAB JIFOJIMHU € BiICYTHICTD
MIPUMYCOBUX Me€XaHi3MiB BUKOHAHHA pillleHb. PinteHHs, npuitHATi €BporieiicbKum
OmOycmatom, He TiepedadaoTh CIeliagbHOl MPOIeypr TIPUMYCOBOI peaJrizartii,
TOMY iX BUKOHAHHSI 3aJI€)KUTh BiJl TIOJMITHYHOI BOJI CyG €KTIB, IKMM BOHU HAITPaBJICHi.
[IpakTryHa 3HAUYIIICTD PillleHb, TPUAHATUX Y MeKaX MEXaHi3My pO3IJSIy CKapr,
CYTTEBO 3a/eKnTh B Gaxkanus Bukonasuoro aupekropa FRONTEX a6o Biamno-
BiZIHOI JiepsKaBU-YJIeHa BXKUTH HEOOXIMHUX il 17151 3abe3nedeHHst iX BUKOHAHHS |6,
c. 26]. Orke, 3a3HaueHi MEXaHI3MHU He MOKHA PO3IJISIIATH 1K eDEeKTUBHI 3ac00U Tpa-
BOBOTO 3aXUCTY, BUXO/ISTUM 31 3MICTY cT. 47 XapTii mpo ocHoBonosioxkHi ipaBa €C [7].

ITopyiienHs1 OCHOBOMIOMIOKHUX TIPaB, MO CTAJOCH i/l Yac OMEPATUBHOI Iisib-
vocti FRONTEX, mijiyiarae Takox Cylo0BOMY 3aXHUCTY. 3BEPHEHHS JI0 CY/y € TapaH-
Tiero Ta cy0’€KTHBHUM MPAaBOM KOKHOI JIIOJIWHMY, IO TepeabadeHe YCTaHOBUUMU
noroBopamu €C, XapTi€eio Ipo ocHOBOMOJIOXKHI TTpaBa €C, a TakoX HaIlilOHATbHUM
3aKOHOJIaBCTBOM JlepKaB-usieHiB [4, c. 248]. HaitBuniuii piBeHb 3aXUCTy TIpaB i
cBOOOI JIFOIMHY Ha HaAHAIIOHAIbHOMY pPiBHI rapantyerbest Cyzom €C (3araabHuii
Cyn ta Cyn CrpaBenauBocTi). 3TifiHO i3 MOJOKEHHSIMU YCTAaHOBYOTO TOKYMEHTA
FRONTEX kommnerenttiss Cyny €C mOUMpIOETbCSA HA MiAIBHICTD CIIBPOOITHUKIB
Arentii (ct. ct. 97, 98 Permamenty 2019/1896 [24]). Byab-sika ipuBaTHa 0coba, sika
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BBaKa€, 110 11 OCHOBOIOJIOXKHI mpaBa nopyuieti 3 6oky FRONTEX, wmoxke mogatu
1mo3oB 1o 3arampHoro Cynay 3 Takmx mmijcrtas: 1) amysmoBanns akta (ct. 263 Jloro-
Bopy npo ¢ynkuionysanus €C — pani [IMEC); 2) GesnisibHicTh Areiii (cT. 265
JIDEC); 3) Bimmroxysanus 30utkis (ct. 340 [IDEC).

Binnosigno mo ct. 263 IMEC [8] Cyn €C neperisigae nmpaBoMipHICTh aKTiB
AreHitii, 110 MAIOTh TIPABOBI HACJI/IKY /11T TPETiX CTOPiH. BUXo/s41 3 11bOTO, Ipenme-
TOM OCKapsKeHHsT MOKe OyTH He OyAb-sIKUil JOKyMEHT ATeHIlii, a JiuIie TOoii, 110 Mae
IOPUINYHY CHJTY Ta Tijsarae 0608’ ss3koBoMy BukoHaHHIO. C. Tac (S. Tas) 3a3Hauae,
mo FRONTEX HazinsieTbcs pisHUMU TTOBHOBAKEHHSIMU 3aJI€3KHO BiJl XapakTepy
fforo mistTbHOCTI (PETYJASTUBHUMU, HATJISIZIOBUMH, OTIEPATUBHUMM), ajie OiJbIIiCTh
{iOr0 aKTiB He CTBOPIOIOTH MPABOBUX HACJI/IKIB /s TPETIX cTOpiH [25, c. 5—6]. Takwuii
(hbeHOMEH TTOSICHIOETHCS THM, TII0 OCHOBHA BiJIMOBIIAJIbHICTD 32 YIIPABJIiHHS BJIACHUMHU
JJITHKaM¥ 30BHINIHIX KOP/OHIB 30epiraerbes 3a aepskaBamu-uieHamu €C, a Tomy
posib FRONTEX 006MeKy€eThCsl MepeBaskHO KOOPAMHAIIHUME Ta PeryasiTHBHUMU
dyuxiamu.

OnHNM i3 IOKYMEHTIB, SIKMH CKJIQJIAETCA 32 YUACTIO ATEHIIil Ta CTBOPIOE MPAaBOBI
HACJI/IKU JIJIs1 TPETiX CTOPiH, € onepaTuBHUN 1iaH. [IpoTe BiporiaHicTh aHyTIOBaHHSA
IIbOTO JIOKYMEHTa € MaJOHMOBIpHOIO TOMY, 1110: 1) KoH(ineHiiiHNIT XapakTep ore-
PaTUBHOTO ILJIAaHY 1MO30aBJIsI€ 3assBHIKA MOKIMBOCTI O3HAOMUTHCS 3 HOT0 3MIiCTOM;
2) 3ajy4eHHs 0 TPOIECY WOTO TMPUWHSITTS MeKiTbKox cy0’'ekTiB (BukonaBuoro
JIMPEKTOpa 1 TpeiICTAaBHUKA Bijl MPUIMA0OU0] JIep:KaBW) CTBOPIOE MEPENTKON JIJIs
PO3MEKYBAHHS IXHBOI POJI Ta BU3HAYEHHS MipH BiJIMOBIIAJIBHOCTI.

3BepHenHs g0 Cyny €C i3 1030BOM PO aHyJIIOBaHHS akTa ATeHIIii joIyc-
Ka€ThCsl JIMIIE JIJIsl 3aXUCTY BJACHOTO iHTepecy 3asiBHUKA. J[JIs1 1bOTO HEOOXiTHO
BCTaHOBUTH, 1[0 ITPABOBHIT JOKYMEHT 3/iIICHIOBaB Ha HHOTO OE3MOCepeHiil Ta iH/Iu-
BisyanbHuil BInB. /loBefeHHS Ge3MocepelHbOro BILUIUBY 3AIHCHIOETHCS MIISIXOM
YCTAaHOBJIEHHST HASIBHOCTI TPUYMHHOTO 3B’SI3KYy MiX /[I€10 KOHKPETHOTO aKTa Ta HOTOo
BIJTMBOM Ha To3uBaya [1, ¢. 68]. YcraHoBIeHHS 1HAWBIIyaTbHOTO BIJIUBY peasisy-
€TBCS 32 JIOIOMOTOI0 TIpoBejieHHs «recty Ilnaymanas. Moro cyTh nosisirae y Tomy, 1o
npuBaTHA 0c00a Yepe3 XapaKTepHi Jiuiie st Hel 0COOJUBOCTI Ta 0OCTABUHN TOBUHHA
BXOJUTH JI0 BiANOBIAHOI rpynu ocib, KiIbKICTh YIEHIB SKOI IIOCTiiiHA i BUsHaUeHa Ha
MOMEHT MPUUHSTTS OCKApKyBaHOTO aKTa Ta MMPOTITOM BChOTO 4acy ioro fii [1, c. 69].
OmnepatuBHi [iii, BXKUTI ATEHITIEO i/l YaC BUKOHAHHS PETYJISATUBHUX 1 HATJISIZIOBUX
(dYHKIII#T, MalOTh 3araJibHIIl XapakTep, a TOMY He MOXKYTh 3/[iHCHIOBaTH Oe3Iocepes-
Hill Ta iHAUBIAYyaJIbHUI BIUIMB Ha KOHKPETHUX 0ciO. JloBeJeHHs HasiBHOCTI TaKOro
BIVIMBY TIijl yac peaisailii ATeHIIi€I0 OlepaTUBHUX TOBHOBAXKEHD € TAKOK CKJIATHUM
3aBlaHHAM, 60 B il omepartisx 6epyTh yyacTh 6arato cy0’€KTiB, HOBHOBAKEHHS MiK
SIKUMH He TiIISATaloTh Y9iTKOMY po3MeskyBanHio, a poib FRONTEX y 6imbirocti
BUTIA/IKIB OOMEKYEThCS HaJlaHHSIM HEOOXiZHOI MiATPUMKH JiepKaBaM-dieHaM |25,
c. 6-7].

[HIo0 TMigcTaBO0O [ 3BepHEeHHS 3 1m030BoM 10 Cyny €C € 6e3aisibHicTh
FRONTEX. Ha aymxy M. @iak (M. Fink) Hait6inpurmii pusk BYMHEHHST MOPY-
IICHB, OB’ I3aHNX i3 Oe3mMignpHIcTIO ATeHIlil, BAHUKAE T Yac 3AiICHeHHS Helo
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KOOpAMHAIIHUX (DYHKIIN 1151 criibHuX onepaitiii [ 14, ¢. 546]. [TosutuBHi 30008’s1-
3anasg FRONTEX, sxi witko BusHaueni y ct. 80 Permamenty 2019/1896 [24], mepen-
6a4aloTh BKUTTS AOCTATHIX 3aXOJiB /sl 3aXUCTY OCi6 BiJl MOKJIMBUX MOPYIIEHb
OCHOBOTIOJIO;KHUX TIpaB. Y 3B’SI3KY 3 IMM JIJIs 3/[iHCHEHHS e(heKTUBHOTO KOHTPOJTIO 32
CIIJIBHUMU OTIePAIlisIMU, TII0 TPOBOISITHCA 111/l KOOPIMHAIIIED ATeHIIil, OCTaHHS Ma€
[IPaBO CTBOPIOBATH CIIEIia/IbHI CTPYKTYPHI IiZAPO3ILIN, IKi CBOEYACHO 3a0e31edaTh ii
indopmartieto mpo Oyab-AKi MopyiieHHs mpas JoauHu. OTKe, MOKHA CTBEPKYBATH,
10 iICHY€ Mpe3yMIIilisi 06i3HaHOCTI ATeHIIil TIpo BCi MOPYIIEHHs!, sIKi BUHUKAIOTH TTi/T
yac CHiJIbHUX omepariiil.

BaxximBoio ymoBoio inititoBanust mposakernst y Cyai €C 3a cr. 265 JOEC
€ te, mo FRONTEX He BUKOHYE €BOI1 3000B’s13aHHSI, SIKi MPSMO OXOTLTIOIOTHCS
iioro mauzaToM. Tomy BifiMOBa ATeHIIil y BXKUTTI 3aXO/IiB, IKi He BiIHOCATHCS MO 1i
NOBHOBa)kKeHb (HANPUKJIAJ, 3a0e3MeYeHHsT HAJIEKHIX YMOB ISl YTPUMaHHS ocib B
crieriabHUX Tabopax Ik MiTPaHTIB) He MO)Ke OyTH BH3HaHA MPOTUITPaBHOM. Kpim
toro, T. B. Komaposa (T. V. Komarova) narosomrye Ha 1ie oJHOMY BaKJIMBOMY
[POIElyPHOMY MOMEHTI, BCTAHOBJIEHHSI IKOTO € HEOOXIJIHUM JIJisi BU3HAHHS TI030BY
MPUUHSATHAM, a caMe TTPOBeJIEHH JI0CYI0BOI TIotiepeiboi npotieayp [1, c. 69]. Taxk,
BIZICYTHICTB TIPOTATOM 2 MICAIiB peakiiii 3 OOKy AreHIlii Ha 3aKJUK [0 BYNHEHHS
it € TmiicTaBoto Uit 3BEPHEHHST 3allikaBieHol ocobu 3 mo3oBoM 10 Cyxy €C. dkmo
Micss iHIIiIOBaHHS TTPOBA/KEHHH, ajie 10 MOMEHTY MPUWHATTS PIllleHHS Yy CIIPaBi,
3 60Ky AreHtiii OyayTh BXKHTI 3aX0[, IKUX BHMAaraioTh Bif Hei BiAmoBigHO 10 il
MO3UTUBHUX 3000B’s13aHb, TO TIPOBAJIKEHHS] MA€ OYTH MPUITHHEHO.

IIpoTunpaBHa AisAbHICTh CHIBPOOITHUKIB AreHIlii MOKe HPU3BOIUTH [0
HacTaHHs 1M03a10roBipHOI BignosigzanbHocTi (c1. 340 JMEC). Y Takomy pasi
FRONTEX 3rizHo i3 3araJbHIMHU IPUHITUIIAMU, IO € CITIIBHUMM JIJIs1 3aKOHOAaBCTBA
JlepsKaB-4JIeHiB, BIANIKOAOBYE BCi 30MTKH, 3aBJaHi ii CTPYKTYPHUMHU MHiZAPO3/iTaMu
ab0 TIepCOHAIOM TTiJT Yac BUKOHAHHS IXHIX 00OB’SI3KiB, y TOMY YHCJIi MOB’SI3aHUX 3
peasizalli€o BAKOHaBYMX MOBHOBaxkeHb (4. 4 cT. 97 Permamenty 2019/1896 [24]).
Jl1s BCTAaHOBJIEHHS 1103a[0TOBIPHOI BiZIMOBIAIBHOCTI HEOOXIHO ZOTPUMAHHS TAKIX
yMOB: 1) mMo3WBa4 MOBWHEH JOBECTH, IO MOBeIiHKAa AreHIlii Oyjia He3aKOHHOIO;
2) Mae icHyBaTH peasibHa MKO/AA; 3) HEOOXITHO BCTAHOBUTH ITPUYNHHO-HACITIIKOBUIT
3B’SI30K MiK ITPOTUIIPABHOIO TIOBEAIHKOIO Ta 3aBaaHo0 koo, M. Mink (M. Fink)
3a3HAYaE, 10 XOYa BCTAHOBJIEHHSI BUHU HE BUMATAETHCS /I MPUTSATHEHHS ATeH-
il 0 BiAMOBiZAJIBHOCTI, YMOBa HE3aKOHHOCTI KBaTi(PiKyEThCs ABOMA CIOCOOAMU:
1) mopyiena HopMa MOBUHHA Gy TH TIPU3HAYEHA JIJIsT HA/laHHS TIpaB ocobaM; 2) foro
MOPYIIEHHST TOBUHHO OYTH JOCHUTD cepitosHuM |14, ¢. 541]. MosKHa IOMyCTUTH, IO
MTOPYIIEHHS OCHOBOTIOJIOKHUX TIPaB IIiJT Yac 3/lilicCHeHHs (DYHKIIIH 3 TPUKOPAOHHOTO
KOHTPOJIIO Mali’Ke 3aB/KIM HOCUTD CEPHO3HIIT XapaKTep, T03asTK CTOCYEThCST Y OiTb-
MIOCTI BUMA/KIB TIPaBa Ha JKUTTS, 300POHU KaTyBaHHS, HEJTIOACHKOTO ab0 TAKOTO, 110
NPUHIKYE TiIHICTH, TIOBOKEHHS YK MOKapaHHs, 3a00POHY TPUMYCOBOTO BUCIAHHS
tomio [14, c. 546].

[TincymoByioun, 3a3Ha4UMO, 1110 OCHOBHA CKJAJHICTD /11 3asIBHUKIB Y BUKO-
pHCTaHHI CyOBOTO 3aXUCTy Oyjie TOJNATaTH Y JAOBEJACHHI MPUYMHHO-HACIIIKOBOTO

332 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2021. Bun. 154



THimii A. O. MexaHiam 3axucmy npas 1lo0UHU 8i0 He3akoHHOI 0isnbHocmi FRONTEX y pamkax ...

3B’SI3Ky MIXK IIPOTHUIIPABHOIO IIOBEAIHKOIO CIIBPOOITHUKIB AreHIli Ta 3aloMissHUMM
soutkamu [20]. ToJTlOBHUM YMHOM Iie TTOB’SI3aHO i3 BiJICYTHICTIO TIPO30POCTI Ta 3aJIy-
YeHHSI BEJUKOI KiJTBbKOCTI Cy0’€KTiB 0 omepaTUBHOI AiSIBHOCTI, IO YCKJIATHIOE
pPO3MesKyBaHHS 3a/1ay, IIOCTaBIEHUX Tepesl ATeHIli€ro Ta aepkaBamu-uieHamu. OTxe,
CKJIaJTHA TIPOTIe/Iypa IOBEJIeHHS TTPUYETHOCTI ATeHIIii 10 TTOPyIIeHb OCHOBOTIOJIOKHUX
npaB € IpuYnHOIO BifcyTHOCTI npakTku Cyny €C i3 po3risiyBaHuX Ii/ICTaB.

Bucnogxu. BijgHOBIIEHHST TIOPYIIEHNX TIPaB Ta BiANIKOAyBaHHS 30MTKiB, CIIpHU-
YUHEHUX Tij 9ac ornepatuBHOi AissiabHocTi FRONTEX, MoxnBe MsSXOM BUKOPHU-
CTaHHS 1103aCy/I0BUX Ta CY/I0OBUX MeXaHi3MiB 3aXUCTY IpaB JIOAUHU. Pa3oM i3 TUM
JOCTYII JI0 IUX MEXaHi3MiB 3yMOBJIEHUI HEOOXIHICTIO JOTPUMaHHS BU3HAYEHUX
BUMOT, SIK-TO HasiBHICTH TpoMajisiicTBa €C abo pe3wjieHTCTBa ISl 3BEPHEHHS /10
€sporneiicbkoro OmMOycMaHa.

ODyHKITIOHYBaHHSA Y MesKaxX ATeHIIii BHYTPIllTHOTO MEXaHi3My 3 PO3TJISILY CKapr
€ BaK/IMBOIO TAPAHTIEI0 JOTPUMAHHS OCHOBOIMOJIOXKHUX 1paB. Voro mepesaramu e
HaJIaHHS JIOMIOMOTH TTOTEPIINM 0cob6aM B 0POPMIIEHHI CKaprH, a TaKOXK BU3HAYEHHI
KOMIIETEHTHUX OPTaHiB, sIKi YIIOBHOBa)keHi iX poarismaru. [Ipobiema 1boro mexa-
Hi3MY ITOJISITAE Y BiICYTHOCTI JIOCTATHHOTO PiBHS aBTOHOMIi MOCAI0BUX 0Ci® AreHTrii
(Odirepa 3 OCHOBOIOJIOKHUX ITPaB Ta BUKOHABYOTO AUPEKTOPA), sIKi HE3M0CEPETHBO
BIJIMBAIOTH Ha 0r0 epeKTuBHICTh. ToMy HACTYIIHUM KPOKOM B YJIOCKOHAQJIEHH] I1bOTO
MEXaHi3My Ma€ CTaTH 3aJly4YeHHs 30BHIIIHIX CIIOCTEePirayiB /10 MPOIEeAYyPU TPUNHSITTS
pillleHb 32 PE3yJILTaTOM PO3TJISILY CKApT, @ TAKOXK PO3POOJIEHHS areisiiiiiHol poIie-
JlyPY OCKap>KEHHST TPUUHSATUX PIllleHb 10 CYLY.

OTtxe, enHUM eeKTUBHUM 3acOO0M MPABOBOTO 3axucTy y pamkax €C s
ocib, sIKi cTasu KepTBOIO TOPYIIEeHb BHACTIOK mpotunpaBHux misiib FRONTEX,
€ Cyn €C. CxmagHicTb 17151 3a9BHUKIB Y BUKOPUCTAaHHI MEXaHI3MiB Cy/IOBOTO 3aXW-
CTy TIOB’si3aHa i3 JIOBEJICHHSIM HUMH CTaTycy Oe3MocepesHiX MoTepIiinX Bifi Takoi
MisIbHOCTI. [0JTOBHOIO TPUYMHOIO I[HOTO € BiZICYyTHICTH MOCTYITY /IO OIEPaTUBHOTO
IUIaHy, IKUW BU3HAYa€ OCHOBHI MPOIelyPHI MOMEHTH ONEPATUBHOI iSIBHOCTI Ta €
KOHDieH iTHIM. BUXostuu 3 11b0T0, Y MallOyTHHOMY Ma€ MPOBAIUTHCST PoOOTa HaJl
CIIPOIIEHHSAM JOCTYILY TOTEPHiINX 0CiO 0 Cy0BOTO 3aXUCTY, Y TOMY YHCJI ILIs-
XOM HOTO BUKOPUCTAHHA SK alessiiHOI IHCTaHIIil 0 pillleHb, TPUHHATHX y MesKaX
aaminicrparuBHoro MexanisMmy FRONTEX i3 posrisimy ckapr.
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Mechanism to protect human rights from illegal activities of FRONTEX within the EU

The article is devoted to the study of mechanisms to protection human rights from illegal activities of
FRONTEX within the EU. The author notes that with the adoption of Regulation 2019/1896 the mandate
of the Agency was significantly expanded, including by giving its staff executive powers. At the same time,
the Agency has negative and positive human rights obligations, which stipulate that FRONTEX staff must
not only refrain from committing violations, but also take all possible measures to ensure the fundamental
rights of each participant in joint operations. However, the complex nature and lack of transparency in
the Agency’s operational activities increase the risk of serious incidents. In view of this, an important
guarantee of respect for fundamental rights is the development of effective protection mechanisms.

The article analyzes the grounds and procedure for appealing to the Furopean Ombudsman, the
European Court of Justice, as well as the use by victims of a complaint mechanism within the Agency.
Attention is drawn to the shortcomings of out-of-court mechanisms for the protection of human rights,
primarily due to the recommendatory nature of the conclusions adopted as a result of complaints.
The functioning of the internal mechanism for consideration of individual complaints by the Agency
is positively assessed, but attention is also paid to the need to increase its autonomy and develop an
appellate procedure for appealing decisions. It is concluded that the most effective remedy within the EU
Jor victims of misconduct as a result of FRONTEX’s unlawful act is the Court of Justice. The use of this
mechanism requires a more careful collection of evidence to prove the causal link between unlawful act
and harmful consequences, which is a difficult task for migrants who have been victims of violations.

Keywords: European border and coast guard agency; human rights protection mechanism;
positive commitments; individual complaints mechanism; the European Court of Justice.

PexomennoBane nuryBanns: [Hitiiit A. O. Mexaniam 3axucty mpaB JIOAUHU Biji HE3aKOHHOI
nisibiocti FRONTEX y pamkax €sponeiicbkoro Cotwsy. IIpobremu 3axonnocmi. 2021. Bum. 154.
C. 321-335. doi: https://doi.org/10.21564,/2414-990X.154.239086.

Suggested Citation: Grynchak, S.V. (2021). Mekhanizm zakhystu prav liudyny vid nezakonnoi
diialnosti FRONTEX u ramkakh Yevropeiskoho Soiuzu [Mechanism to protect human rights from
illegal activities of FRONTEX within the EU]. Problemy zakonnosti — Problems of Legality, issue 154,
321-335. doi: https://doi.org/10.21564,/2414-990X.154.239086 [in Ukrainian].

Haoditauna oo pedxonezii 19.08.2021 p.

ISSN 2414-990X. Problems of legality. 2021. Issue 154 335



Hayxoee sudanmst

ITPOBJIEMU
3AKOHHOCTI

PROBLEMS
OF LEGALITY

ITPOBJIEMbI
3AROHHOCTHU

306ipHUK HAYKOBHX Mpaib

Bunyck 154

MoBu BUIaHHS: YKpalHCbKA, aHTJTIHChKA, POCIIChKA

Bignmosinanpauii 3a sBunyck npod. K. B. [ycapos

Penaxropka I1. M. JIveosa
Kopekropka H. I. 3amoboscvka
Komm'torepre makeryBanua A. I'. Axwunoi

Hian. go apyky 21.09.2021 p. @opmar 70x100 '/, .. [Tamip odcernmii.
Ipyx odcernuii. YM. apyk. apk. 27,3. O6u.-Bu. apk. 27,08.
Tupaxk 300 mpum. 3am. Ne 21-10/1. [lina morosipHa.

Harionanpanit fopununuii yniepcuret imeni S pocnasa Mymaporo
Penaxmiiino-BuaBHUYMH Bi/iIi1 HAYKOBUX BUIAHb
Ykpaina, 61024, m. Xapkis, By [lymikinceka, 77, k. 412
teat. (057) 704-92-99, 704-89-16
e-mail: problzakon@ukr.net ; caiir: http://plaw.nlu.edu.ua

Bigapykosano y @OII €pumenko C. A.
61166, m. Xapkis, Bys. Komomencoka, 27.
Csinonrso cepig [IK Ne 6869. Bupanwuit 08.08.2019 p.



