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IMIMAEMEHTALLIA CTAHAAPTIB HATO
Y CUCTEMY TTIIATOTOBKH ®AXIBLIIB
AAA CAYXKBU BE3INEKHN YKPAIHU

Ynpoeadacenns cmandapmis Ilieniunoamianmuunozo arpsnucy y GimuusHsame 3aKkoH00a8cmeo, ke
pezymoe sidnocunu 6 cekmopi besnexu i 000pPOHIL, € 00HIEID 13 KIIOUOBUX 6UMOZ 0Lt OmpumManis Ykpai-
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noto Iany 0iti wodo urencmea 6 HATO ma nodamwuiozo noziubrenns €6poamianmuunol inmezpayii 3
Memoro nabymms wiencmsa 8 Anvsinci. Baxcausum numannsim 01 6UKOHAHHS BKA3AHUX 3A80aHb NOCMAE
imnaemenmauis cmandapmie i npoyedyp HATO y cepy eiticoroeoi oceimu. Y npouyeci cmandapmusauii
i docsiznenns cmany 63aemocymicnocmi cexmopy 6esnexu i oboponu Ykpainu 3 6i0noGioHuUMU CUIAMU
HATO oxpemo cnid sudinumu cneyuixy 3acmocyeanis. cmanoapmie npu 600CKOHALeHHT cucmemu nio-
2omoeku axisyie ons Cuyxcou besnexu Ykpainu. Bionogiono 0o exasanozo xypcy po3sumky cbozo0ui
BIIICHKOBA 0CEIMA BKIIOUAE POPMANLIY Ma HeDopMAbHY (3azanvia npoeciiina nidzomoska) ckiadosi,
a maxoic yoockonarenis Gaxosoi Komnemenmmuocmi (cneyiarvha npogeciina nidzomoska). Ilpoge-
citina nideomoexa siicvkosux gaxisyis 3a cmandapmamu HATO 3diticuioemvcs 3a 610n08ionumu pieHamu
YNpasninus: onepamuenuil, maxmuunuil, cmpameziunuil. Bpaxosyouu cneyuixy npoeciiinoi disivio-
cmi, NOKAA0eHUX 3a80AHb MA BUKOHYBAHUX OIS 4020 PYHKUTLL, cucmema niozomoexu xkaopie ons Cuyacou
besnexu Yxpainu moxce Oymu iHCMumyyianisosana 6 cucmemi GiticbKo8oi 0ceimu uu nosa i Mevrcami.
Hesanesxcro 6i0 o6panoi modeni, niozcomosxa (axieuie 0ns cun 6e3nexu mae 6a3ysamucs Ha CMaHoapmax
HATO.

KiouoBi cioBa: Haiionasbta Gesrieka; BilicbkoBa ocBita; Ciysxba 6e3neku YKpainu; BilicbKoBa
ciyx6a; crangaptu HATO; cuim 6e3niexu; cekTop 6e3nexn i 060poHu; peiHTerpaitis.

Menvnux C. H., 10KTOp 10PUANYECKIX HAYK, JIOLEHT, HAYaJIbHUK BOEHHO-I0PUINYECKOTO HHCTU-
tyTta, Hanmonanbublil jopuandecknii ynusepcuter umenn SApocnasa Mynporo, Ykpanna, r. XapbKoB.
e-mail: msn7777@ukr.net ; ORCID 0000-0002-3243-276X

Yepeaxose A. H., xanauaat 0puanvYecKuX HAYK, 3aMeCTUTENb HavalbHUKa VIHCTUTYTA TOATO-
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Nmiiemenranus crangapros HATO B cucteMy noAroToBKH crieluaaucTos s Coy:k0b1 6e30-
NMAaCHOCTH YKpauHbI

Buedpenue cmandapmos Cesepoamianmuyeckozo aivsHca 8 0meuecmeeHHoe 3aKoH00ame »Ccmeo,
pezyupyrouee OMHOUEHUs. 8 CeKmope 6e30NaAcHOCMU U 000POHbL, SEIAEMCL 0OHUM U3 KIHOUEBbIX mpe-
6osanuii Ons nowyuenus Yxpaunoi Ilnana deticmeuti omnocumenvno wiencmea ¢ HATO u danvuetiwezo
yenyOaenus. espoamiIaHmuueckoll UHmezpayul ¢ yeavlo npuobpemenus uiencmea 6 Anvsice. Baoc-
HbIM BONPOCOM 05t BHINOIHEHUS. YKASAHHDIX 3a0aU SBNAEMCS UMNIEMEHMAYUsL CMAHOAPMO8 U npoye-
Ooyp HATO & cgepy soennozo obpasosanusi. B npoyecce cmandapmu3ayuu u 00CIMUMCeHUs. COCMOSHUSL
coemecmumocmu cexmopa 6esonacnocmu u 060ponvl Yxpaunvt ¢ coomsemcmsyiowumu cuiamu HATO
0moenvHo credyem ul0enums CneyupUKY NPUMeHeHUs. CMAHOApPmMos NPpu COBEPUEHCNEOBAHUU CUCTIEMbL
nodeomoexu cneyuanucmos 0as Cuyocovl 6esonacnocmu Ypaunot. Coziacho ykasannozo Kypca cezoomst
paseumue 0eHH020 00PA308aHUsL KIYACT POPMATLHYIO U Hepopmaivhyo (00was npogeccuonas-
Hasi N0020MOBKA) COCMABNSIOWUE, A MAKNCe COBEPULEHCMBOB8AHIUE NPOPECCUOHANLHOU KOMNEMEHMHOCMU
(cneyuanvras npogeccuonarvnas nodzomoska). Ipogeccuonarvnas nodzomosKka 60eHHbIX CREUUAIU-
cmog no cmandapmam HATO ocywecmensiemcst no coomeemcmeyouum YposHsIM YnpasieHus: onepa-
MUGHDLIL, MAKMUYECKUL, CMpamezudeckutl. Yuumoleéas cneyu@uxy npopeccuoraivHoi 0esmervHoCi,
BO3JLOACEHHBIX 300aY U GLINOIHAEMBIX LS 3020 PYHKYUIL, cucmema nodzomosxu xaopos ons Cuyichvl
6esonacnocmu Yxpauiol moscem Obimb UHCIMUMYUUATUSUPOBANA 8 CUCTIEME BOEHI020 00PA308AHUSL UL
3a ee npedeaamu. Hecmompsi na svibpannyio mooein, nodzomoeka cneyuaiiucmos ois cui 6e30nacHocmu
donxcra basuposamocst na cmandapmax HATO.

Kirouesslie cioBa: HalmoHaIbHAs Oe301aCHOCTD; BoeHHOoe o6pasoBanue; Ciyxba Ge30macHOCTH
Ykpaunbl; BoeHHast ciysk6a; cranaaptel HATO; cuibl 6e30macHOCTH; ceKTop 6e30macHoCTH 1 000-
POHDI; pEUHTErPAIIUL.
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ITocmanosxa npoéaemu. Peanizyioun cBoi cripsmyBatHs 10 [TiBHIYHOATIAHTITY-
HOI iHTerpariii, 30KkpemMa Ha IUIIXy peopMyBaHHS ceKTOPY Oe3neKku i 060pOHM ISt
orpumanss [lnany xiit moso unenctBa B HATO (aani — IIJ1Y), ykpaincbke cyciiijib-
CTBO CTUKHYJIOCS 3 HEOOXIJHICTIO ajiaTallil YWHHUX HOPMaTUBHUX JOKYMEHTIB [1]
3i cranmapramu Oprawnizatii [liBaiunOaTianTuHOTO MIoTroBOpy (nani — HATO, Bix
anrsi. NATO — North Atlantic Treaty Organisation). OHak KO iMILIEeMEHTAITis
TaKUX CTAHIAPTIB s CuJl 00OPOHU B PidHUX cepax mismbHOCcTi 36poiinnx Cu
Ykpainu ta iHmMMX BiliCbKOBUX (POPMYBAHHSX YCHINTHO TMTPOBAIUTHCS, TO B cepi
BiliCbKOBOI OCBiTH TIOTPEOYE J0IATKOBOTO PETyJIIOBAHHS, 30KpeMa 3 OTJISIIY Ha TI0JI0-
JKEHHsT 3aKOHO/IaBCTBa 1po BuILy ocBiTy. CrocoBHo sk Cuysxbu Gesrekn Yrpainu
IIPOIIECH BIIPOBA/KEHHSI TAKUX CTAHAAPTIB y Ii CIy:KOO0BY MisLIbHICTH MOTPEOYIOTH
ocobsmBoro miaxony. Amke xoua CB Ykpainu — BilicbkoBe (hopMyBaHHs, il IPaBOBHil
cTaTyc, cucrema, (PyHKIIi Ta METOAM MiSIBHOCTI € yHikambHUMU. [le Takox crocy-
€THCS 1 BiIOMUYOI CUCTEMHU ITiATOTOBKU KafPiB.

Ananiz ocmannix docaidxcenv ma nyonikayii. 3azHaunMo, 1Mo pehopmy-
BarHio 30poitHrx Cuir YKpaiHu Ta iHImX BiichKOBUX (hOpMyBaHb 3TifHO 31 cTaHAap-
tamu HATO npucssiuero poboru, 3okpema, €. O. Pomanenka (Ye. O. Romanenko),
C. T. IToaropaka (S. T. Poltorak), C. B. Crpixu (S. V. Strikha), M. C. Cagoscbkoro
(M. S. Sadovskyi), O. B. Uepssikooi (O. V. Cherviakova) ta in. Po3zsurtox cuc-
TeMU BilicbKOBOI OCBiTH HaiinosHime Bucsitaeno y npaingax C. T. Ilonropaka [2],
SKUH IpoaHasi3yBaB CTaH Ta BU3HAYMB I1ePCIIEKTUBYU PO3BUTKY BiliCbKOBOI OCBITH,
a takok /[. B. Bitpa (D. V. Viter) Ta O. O. Mitarina (O. O. Mitiahin) [3, c. 85],
SIKI KOHKPETHU3YBAJIM MOJIENi Mpodeciiiioi mi/IroToBKu oilepiB Ha OllepaTUBHOMY;,
TAaKTUIHOMY Ta CTPATETiYHOMY PiBHAX. Pa3oM i3 1M 3ayBakKMMO, IO MUTAHHSI
po3BUTKY Ta pedopmyBanHIO ocBiTH B cucteMi Cb Ykpaiau moci He mpuisieHo
HaJIeKHOI yBary.

Mema cmammi — posrisiHyTH TPOOJIEMaTHKY BIIpoBajzKeHHs cranaaptis HATO
B cucreMmy TmiaroroBku ¢axisuis mus Coyxbu Gesnexn Ykpainu. [locsrHeHHs el
MEeTH MOXKJIMBE Yepe3 PO3IJIsi]] 3araJbHuX MiIX0/iB /0 IMIUIEMEHTAIlil TaKUX CTaH/ap-
TiB, nocBixy 36poitnux Cua Ykpainu y pehopMmyBaHHi cuCTEME BIICHKOBOI OCBITH.

Buxnaodenns ocnognozo mamepiany. Jlns toro, mob NOCATHYTH e(eKTUBHOI
B3a€EMO/Ii1 TIpU TIJIAHYBaHHI, TPOBe/IeHHI orepaltiii Ta yHidikaiii Bcix iHINUX eJe-
MEHTIB T/l Yac CHiJIbHOI JigJbHOCTI, KpaiHaMU-4yjieHaMu [liBHIYHOATIAHTUYHOTO
anbsiacy — HATO [4] 6ysi0 po3pobJieHo Ta BIPOBAJKEHO CITIbHI JOKYMEHTH —
CTaH/APTH, SIKi JO3BOJISIOTH TPUIMaTH eDEeKTUBHI pillleHHs], PO3POOJISATH CIIIbHY
JiepKaBHY TIOJIITUKY, IO CIIPUsi€ epeKTUBHOMY PO3IO/IY i BUKOPUCTAHHIO PECYPCiB
i cua [5].

«Crangapr HATO, Bin xe «¥Yroza 3i crangaprusaiii» (anru. Standardization
Agreement; STANAG) — MixKHapOJHU JIOTOBIp, SKUN PerJIaMeHTYE 3arajibHi Mpa-
BWJIa, BU3HAUAE CIIJIbHUN MOPSANOK MAil, 3aKPIIIIOE €IUHY TEPMIHOJIOTIIO 1 BCTa-
HOBJIIOE YMOBM yHi(iKallil TeXHIYHUX IIPOLECIB, a TAKOXK 030POEHHS Ta BiliChKOBOI
TEeXHIKH, IHIIOI MaTepiaJbHOI YaCTUHY 30POHUX CHJl AJIbSIHCY Ta KpaiH-TIapTHEPiB»
[6, c. 145]. He BunsTkOM st ctanzaprusaiiii ta yridikaiiii € cdepa BilicbKOBOI
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ocsitu kpain-unenis HATO, sika mpoTe Ma€e ¢BOi 0COOJUBOCTI, IO MEPeyciM TTOB’sI-
3aHi 3 HaI[lOHAJbHUM 3aKOHOJIABCTBOM KOXKHOI 3 TaKUX KPAiH.

[Moromxytouncek 3 mymkoo C. B. Crpixu, mo «moHATTs «ctangaptu HATO»
CTOCOBHO c(pepu BiiCHKOBOI OCBITH € JIOCUTH PO3MUTUM, TOMY MOKHA TOBOPUTH SIK
PO BBEJIEHHA Y CUCTEMY BilicbKOBOI ocBiTH YKpainu ctangaptis HATO, Tak i mpo
JIOCSATHEHHS PIBHS ITOTOBKM BiiCHKOBMX (haxXiBIliB HANOLIbII GOE3AaTHIX apMiil
Kpain AsbsHcy» [7, c. 149], 1oXoa1Mo BUCHOBKY, 1110 OCHOBHUM 3aBIaHHSM iMILjIe-
MEeHTaIlii TaKuX CTaHAApTiB y BITYUM3HIHE 3aKOHOAABCTBO € MOOYA0Ba e(eKTUBHOI
CHUCTEMU BiliCHbKOBOI OCBITH.

HarionasipHa crcteMa MiATOTOBKY BificbKOBUX (paxiBIiB 3a cranzaptamu HATO
MOJIIJISIETBCS HA J[Ba TMOB’SI3aHI KOMIIOHEHTH: MePIUi — 1ie mpogispHa ocBiTa i3
3100y TTSM OCBITHBOIO PiBHS B paMKaX BiAIMOBIZHMUX OCBITHIX IIporpaM 3TiHO i3
3aKOHO/IaBCTBOM YKpaiHu mpo ocBiTy (Mosouiuii 6akanaBp, OHakamaBp, Marictp)
[8] Ta mpyruit — e npodeciitna migroroBka abo miaBuUIeHHs KBajidikarii [9,
c. 43—47], merta K01 — 3M00YTTSI IPAKTHYHIX HABUYOK 3a HAIIPSIMKaMU TpodeciitHoi
mistibHOCTI. TO6TO MEpiii KOMIIOHEHT HeOOXiAHUM, MO0 MOCICTH TocaLy 3a IeB-
HOIO nipodecieio, Apyruii — /g podeciiHoTo Ta Kap'€pHOro 3pocTaHHs. BogHouac
000B’SI3KOBUM €JIeMEHTOM 37100y TTs1 6a30BOi BIICHKOBOI OCBITH € OBOJIOJAIHHS CIIe-
UGIYHAMA KOMTIETEHTTIIMU (JIJIs1 3aHATTS 0(illepChKUX TT0CAJl TAKTUYHOTO PiBHS) Y
paMKax OCBITHBOI Mporpamu (0CBITHLO-TIPODECiiTHOI, OCBITHbO-HAYKOBOI ), BUXOSTYN
3 TOTO MPUHIINITY, 110 OY/Ib-sIKUi o(illep MOBUHEH 3HATH Ta 3aCTOCOBYBAaTH 0a30Bi
YMIiHHS | HABUYKH, SIKi I03BOJISTIOTh BUKOHYBATH 33J1a4i HA PiBHI KOMaH/[yBaHHA TIep-
BUHHUMM eJIeMEHTaMU B IITaTHii mo6yoBi 36poiinnx Cusr YkpaiHu Ta iHIIMX Biii-
cbKoBUX (hopmyBanb (B3Boj, pota) [10, c. 9-12]. Ase npu 11boMy BpaxoByBaTH, 1110
XapakTep BiICbKOBUX ONepPalliil 3aBKAM BKIIOYAE €JeMEHTH 3MiHHI, TOXX BBAKAETHCS
HeBiZIOMUM, HerepebadyBaHuM. | pearyBaHHsI 3a/Ie;KUTh Bijl TOrO, HACKIIbKK 100pe
MiIroToBJeHNH (haxiBellb. TakM YMHOM, TOXOAUTh BUCHOBKY AHzepc MakzoHanb
ITykepmani (Anders Mcdonald Sookermany), € Baromi mizicraBu cTBepizKyBaTH,
IO MiZATOTOBKA 10 HelepeabauyBaHOIO MA€ BiJirpaBaTh KJIOYOBY POJIb Y BiiiCbKO-
Biif ociti [11]. Cxoxky AyMKYy BUCIOBJIOIOTH BiTun3HAHI Haykosil /[. B. Birep Ta
O. O. Mursrin, 3a3nauatouw, 1o cucrema [I1BO sk pesynbrar morpebye opieHTariii
Ha hopmyBanHs y odilepa CTiliKoi CyKyIHOCTI 3HAaHb, HABUYOK Ta BMiHb, sIKi 3a6€3-
MeYyt0Th BUCOKWU PiBeHb MPOMECIOHANI3MY Ta JIiJIEPChKUX SKOCTEH, 110 1 CKJIAJIA€e
obpas odirepa [3, c. 84]

«5Ik ocBiTHI porpaMu, Tak i mporpamMu mpodeciiiHoro migBUIeHHS KBaidika-
1ii BificbKOBOC/TYKOOBIIIB y €BpoIeiicbkux kpainax — uieHax HATO mno6Gynosani
Ha eBponelicbkili kpeautHo-Tpancdepwiii cuctemi (ECTS)», — caymrHo 3ayBaxye
C. T. IToaTopak [2, c. 5]. Came 11e i 103BOJISIE JIETKO TIOEAHYBATHU /[BAa BUIIlE3TalaHi
HaM{ KOMIIOHEHTH.

[Tono cucremu miaroToBKU daxisilis aast Ciayx6u Ge3nekn YKpaiHu sSIK CKJIa10-
BOI HAIIOHAJIBHOI CUCTEMU BiMICbKOBOI OCBITH, TO MAEMO JIEIIO iHITY CUTYaIlilo, dKa
BUILJINBAE 13 HU3KU B3a€EMO3B’s13anux npuun. [lo-meprre — xoya mpaBoBUil cTatryc
kypcautis BBH3 (BHII 3BO) 6a3yerbcst Ha BifiHeceHHi iX 710 BifiCbKOBOCTY;KOOBIIIB
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[12, c. 36—38], inTepecu cTeiikxo/epiB Ta crelmdika oCBITHIX KOMIOHEHTIB BUMArae
Bi/l HUX OBOJIOMIHHS iHITUMH, CIIeNM(DIYHUMI 3HAHHSIMHU, 1[0 Mali’ke He TIOB sA3aHi 3i
3MICTOM KOMaHIHO-IITAOHOTO Kypcy uist odilepiB TakTiaHOoro pisHs. Ilo-apyre —
oprawizariiitna mobynosa 3CY, B TOMy 4uCJIi KOMaHIHO-IITaOHA CTPYKTypa MmtabiB
HATO (J-ctpyxrypa), nepexin no gkoi y 3CY mouasca B 2019 p., BigpidHgeThCS
BiZl cucTemu moOyznoBu Ta (yHkumionysanus migposaiiis Cb Ykpainu. ITo-tpere—
MabyTh, HAHTOJOBHIIIA MPUYMHA BiAMiHHOCTEH TpodiabHOI ocBiTH — 1Ie chepa
npodeciiiHol AismbHOCTI 37100yBadiB OCBiTH B MailOyTHHOMY. AJIKe BiAMOBIZIHO 110
3akony Ykpaiuu «IIpo Hamionambry Oesneky Yipaiaus [13] okpemumu GyHKITisSIME,
CIPSMOBaHMMU Ha 3abe3IeueHHs AepskaBHOI Oesnexu, HajgineHno guiie CBY, 3okpema
KOHTPPO3Bi/IKH, TPOTHU/IiT PO3BIAYBAIbHO-ITI[PUBHOI JiSTBHOCTI, OXOPOHU JIePKaBHOI
TaEMHUIII.

Takox 3 orngay Ha KoHIemIlio po3novyatoi pedopmu CBY, BnpoBamkenHs
cranzaptiB HATO y cdepy BimoM4oi ocBiTH MOBUHHO TPYHTYBATHCh HA BUKOPHC-
TaHHI camMe METO/IIB Ta TEXHOJIOTIH OCBiTH, 3abe3nedeHHs ii IKOCTi Ta B TIEPIILy Yepry
moOy/I0Bi Ha X CTaHIapTaX HOBUX TpodeciiitHux mporpaM mmiarotoBku. Ipodeciiina
ocgita st cripobitHKiB CBY Biji BiiCbKOBOI OCBITH BiIPi3HSIETHCST TAKOK THM, 1110
y Hill HeMae MOiIy Ha PiBHI, SKi mepeabadeHi ISt iHIUX BIHCHhKOBUX (hOPMYBaHb.
AJte ipu 1IbOMY € HEOOXiIHICTh CTPYKTYPHO-(DYHKITIOHATBLHOT MO/ TPOotheciiiHOTO
HaBYaHHS.

Hampukiazn, 3a pesysbraTaMu aHasidy yKpPaiHChbKOTO 3aKOHOJIABCTBA y Tarysi
indopMmariiiinoi Ta Kibepbe3neku, a TaKoXK THIIOBOTO Iany Kibepbesmekn HATO
OyJI0 BUIJIEHO KOMIIETEHTHOCTI, SIKUMHU IIOBMHHI OBOJIOAITH B IIPOIECI OCBITH
OCHOBHI cy0’€KTH HalliOHAJIbHOI cucTeMu KibepOesmexku — Jlep:kaBHa cayskba clielli-
aJIbHOTO 3B’sI3Ky Ta 3axucTy iHgopmarii Ykpainmn, HamonanspHa moitiss Ykpainm,
Coayx6a 6esrekn Yipainu, MinicrepcTBo 060poHu Ykpainu ta TenepanbHOTo mraby
36poitanx Cu Yipainu, crercay:x6 ta HarionaibHoro 6aHKy YKpaiHu, MOJIET po-
deciiiHNX KOMIIETEHTHOCTEN MPAaIiBHUKIB / TIEPCOHAY ITUX OPTaHi3alliil, y3TO/KeHi
i3 3aBIAHHAMMU, MTOKJIAIEHUMU Ha 11i cTpYKTYypH [14, c. 282]. HopBe3bkuii BilicbKOBHI
(axiBenp Kapcren @. PoenndenbaT 3ayBaxkye, 110 BUBHAYEHHST Ta PO3BUTOK KOMITE-
TEHTHOCTI odirepa € BasKIUBUM (HaKTOPOM Oe3IeKr KpaiHK Ta BasKJIMBUM aTprOyTOM
3aKOHHOI BilicbkoBol yctanosu. Odinepcbkuii kopiryc CIIIA, gk Bkasye HayKoBellb,
BUCTYTIAE 32 BY3bKY KOHIIEMIIIIO 3HAHb, SIKa 0OMEXKYE KOPUCHICTh 30PONHUX CHJI SIK
IHCTPYMEHT TIOJIITUKH, 110 i 0OYMOBJIIOE 3aTaJIbHOTIPUIHATY BY3bKOCIEIiai30BaHy
KOHIIEMNIIiI0 KoMneTeHTHocTi odirepiB [15]. BpaxoBytoun crnenudiky aisgbHOCTI
CITELC/IYKO, Y TOMY YKC/I B YKpaiHi, po3MeKyBaHHS eleMeHTiB IpodeciiiHol miaro-
TOBKU M€ BifIOyBaTUCS TIEPELyCiM BiIMOBIHO 0 EBHUX 3HAHD 32 (PYHKI[IOHATBHIM
iX CIpsIMyBaHHSIM, SIK TO «KibepOe3rekas, «KOHTPPO3BiKa», «OXOPOHA JAePKABHOI
TAEMHMUILI», «ITPOTU/IiS PO3BILyBAJBHO-TIPUBHIN AiSJIBHOCTI» TOIIO, a MOTIM BXKe 32
MacITaboM iX 3aCTOCYBaHHSI.

BaxsmBum enementom cuctemu migarotoBku (axisiis gy Cb Ykpainu moBunen
cTaTu MiAXiz 10 migbopy ocib s BUKIaJaHHS HaBYAJIbHUX JUCIUILIIH Ta OKPEMUX
iX KOMITOHEHTIB. Y Psi/li BUTIQ/IKiB BiH Ma€ BIJ[PI3HATUCH BiJl TAKOTO, SIKU iCHYE SIK B
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3BO mnuBibHOTO CIpsIMyBaHHS, TaK 1 y BUIUX BiliCbKOBUX HABYAJIBHUX 3aKJIa/aX,
30KpeMa KOJIM Iie TIOB’SI3aH0 i3 Tay3sIMU 3HaHb, TPUTAMAHHUMHU JTUIIIE TislTbHOCTI
criericrysk01. Y 1iboMy pasi mpaBuIbHIM Oyjie Mixij, onucanuii cranaaproM y chepi
ocBiTH Ta iHauBixyanpHol miarorosku 075-7 HATO [16], skum nepepbadeHo mpu
3aJy4eHHi iHCTPYKTOPiB mepiuM kpokoM <a. Confirm instructors have the subject
matter expertise». ToOTO KJ11040Bi KpUTEPIi /IS 3aTydeHHsT BUKJIaaviB (IHCTPYKTO-
piB) muist 3akiaziB ocBitu Cory:k6u Ge3nekn YKpaiHu TaKOK MOXKYTh IPYHTYBATHCh
Ha 3acajax, nependaveHux B crangaprax HATO. Asie Takuii 1miaxig He Ma€e 3aCTOCO-
BYBATHUChH JIJIsI BUKJIA/IaviB, siKi 3a0€31e4yi0Th BUKJIAJaHHS OCBITHIX KOMITOHEHTIB B
IHINX, Hectel(iYHUX TaTy3dX 3HaHb, B TOMY YMCJI BiICbKOBUX HAyK.

Y kontekcti pepopmyBantst Ciy:xbu 6e3nexn YKpainu HeoOXiAHICTh YKOMII-
JIEKTyBaHHS 11 KBaJi(hiKOBAaHUMHU KaJIpaMy € OJIHIE€I0 3 HAWBAXKJIUBIIIUX 37124, IKY
MOKHA BUPIIMTUTA B TOMY YHUCJi BIipoBa/pKytoun nocBia kpainu HATO, sakuii BTi-
JIEHO Yy BIIIOBITHUX CTaHJapTax. ¥ I[bOMY aclleKTi I0CTa€ BUMOTA /10 3MiHU 3aKO-
HomaBcTBa po Cuy:kOy Oesrekn YKpaiHU IIJISTXOM MPUHHATTST TOBTOOYiKYBaHOTO
3aKOHY 13 3aKpillJIeHHSIM Y HbOMY OCHOBHHUX II0JIOKEHb II0/I0 Mi/IF0OTOBKU (haxiBIliB
st cneriearysk6mu. Pazom i3 mium cucrtemy migrorosku daxisiis aast Ciaysxou 6e3-
neky Ykpainu Mae GyTu BUOKPEMJIEHO 3 CHCTEeMHU BIICHKOBOI OCBiTH YKpaiHnu, Kyan
BOHA 3apa3 BijiHeceHa PillleHHSIM YDy PO €UHY CUCTEMY BiiCbKOBOI OCBITH
[17]. Ile, 30kpema, MOB’sI3aHO 13 MepeBeeHHAM BilicbkoBoCay)k60BIiB CBY Ha
CUCTEMY CHEIiaJbHUX 3BaHb, 10 TepeadaveHo MPOEKTOM 3aKOHY PO BHECEHHSI
3MiH 710 3akoHy Ykpainu «IIpo Ciyx0y Oe3niekn YKpaiHu» 100 yI0CKOHATEHHST
opratizaniitHo-nipaBoBux 3acaz AisibHocTi Cory:x6u 6esnexku Ykpainu 3196-x1 Bin
26.10.2020 p. [18].

TapMmowniiine moegHanHsa GopManbHOl BUINOI OCBITH (3 ypaXyBaHHIM 0COOJIU-
BOCTEi MiAroTOBKM (DaxiBIiB UIst criencayk0m) i3 nmpodeciiiHoo MiAroToBKOW 3a
cTangapraMu €BPOATIAHTUYHOI CIIJIBHOTUA cTaHe e(eKTUBHUM IATIPYHTAM I
HiZArOTOBKM KBasli(hiKOBaHUX CIHIBPOOITHHUKIB Cy4acHOI CIIENCIyKOU, CIIPOMOKHOT
edeKTHBHO BUKOHYBATH MOKJIaeHi Ha Hei 3aBaanus [19, c. 150-152; 20, c. 163—165;
21, ¢. 379-381].

Bucnoeox. I pynTyounch Ha BUKJIAAEHOMY, IIPOIIOHYEMO 1) BUPIIINTH TUTaHHS
PO BUJIIJIEHHS MiATOTOBKU (axiBiiB mas Ciy:xb6u Oesmekn YKpaiHU B OKpeMy
mijicucTeMy BUIIOI OCBITH HaBYaHHS 3a creliasbHocTsIME 25 «BoenHni Hayku, Hatli-
oHasnbHa Oe3reka, Gesreka JepKaBHOTO KOpAoHy» (256 «HarionanbHa Gesmekas ),
26 «IluBinbHe Gesmekar (262 «IIpaBooxopoHHa mistibHICTE> ), 08 «IIpaBo»; 2) 10
ocobimBocTell OCBITHBO-IIPOdeciiiHuX mporpaM 3100yBadiB ocBitu apyroro (6aka-
JIaBPCHKOTO) 1 TPETHOTO (MaricTepPChKOTO) PiBHIB BUINOI OCBITH BiHECTHW HaJaHHS
3100yBayaM OCBITH CTaTyCy KypCaHTIB (CJyXadiB) 3 MEPEXOJ0M Ha CHUCTEMY CIie-
[iaJIbHUX 3BaHb; 3) PO3POOUTH i BHPOBAAUTH KypcHu MpodeciiHOl MiAroTOBKH,
SIKi OXOILTIOBAaTUMYTh MIATOTOBKY O(inepiB 32 (PyHKIIIOHAIbHUMH HATIPSIMKaMU
(«KOHTPPO3Bi/IKa», «OXOPOHA JIEPKABHOI TAEMHUIII»>, <IIPOTUJIIST PO3BIYBATBLHO-TII/I-
PUBHIIl HisIbHOCTI», «Kibepbesieka» TOIO0); 4) BU3HATU TAaKOIO, IO BTpaTUjIA
ynnHicTh [locTanoBy Kabinery MinictpiB Yipainu Bix 15 rpyaast 1997 p. Ne 1410;
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5) yHOpMyBaTH (hYHKIIOHYBAHHST CHCTEMU BIHCHKOBOI OCBITH Ta OKpEMUX ii eleMeH-
TiB KOHIENTYaJIbHO HOBUM HOPMATHBHUM aKTOM, SIKHiT O BPaxOBYBaB 3aIlPOITOHO-
BaHy BHIIe CTPYKTYPHO-(DYHKIIIOHATIbHY MOJIEb TATOTOBKU (haxiBiiis st Corysx6m
Gesrekn YKpaiHu B paMKax podeciitHoi OCBiTH.
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Implementation of NATO standards in the training system for the Security Service of Ukraine
Incorporation of North Atlantic Alliance standards into domestic legislation, that governs relations in
the security and defense sector is one of the key requirements for Ukraine to obtain a NATO Membership
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Action Plan and further deepen Euro-Atlantic integration with a view to acquiring Alliance membership.
An Important condition for these tasks is the implementation of NATO standards and procedures in
the legislation governing military education. In the process of standardizing and achieving the state of
compatibility of the security and defense sector of Ukraine with the relevant NATO forces, the specificity
of the application of standards in improving the system of training specialists for the Security Service
of Ukraine should be highlighted separately. According to this development course, military education
today includes formal and informal (general training) components, and the improvement of professional
competence (special training). Professional training of military specialist according to NATO standards is
carried out at the appropriate levels of management: operational, tactical, strategic. It remains compulsory
Jor officers to have received a higher education in the relevant educational programs. Taking into account
the specific nature of the professional activities of the members of the special service, the tasks assigned
to them and the functions performed for that purpose, namely, countering intelligence and subversive
activities, combating terrorism, counter-intelligence and defending national statehood, Ensuring the
security of the State in cyberspace, etc., the training system for the Security Service may be differentiated
according to its functional direction and institutionalized in the military education system or outside it.
At the same time, an important basis for the development of the educational component in the Security
Service of Ukraine will remain the recruitment of teaching staff from among persons with practical
experience. Despite the format of the model chosen, training for the security forces should be based on
NATO standards, with a conceptually new piece of legislation.
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Ananisyemvcst 3emcoke saxonodascmeo Tumuacoeozo ypsady Pocii, kompe eénposaduio sazanvii,
pieni, npsami, maemmi eubopu semcvkux 2racnux. Bubopu nosimosux ma zybepncvkux enacnux 6idbyea-
JUCS 30 NPONOPYILIHOIO BUOOPUOIO CUCTMEMON. 3eMCMBO OMPUMALO NPABO CAMOCMIUHO UPTIUYEAMU 3a
SAKOW BUOOPUOID CUCMEMON) — MANCOPUMAPHOI YU NPONOPUILIHO — 00UPAMU BOJOCHUX 2IACHUX. 3a8-
Osiku eubopam 1917 p. 6id6yecst npoyec deMoKpamu3ayii 3eMcvkoz0 camospsiOy6ans ma chopmosano
60JI0CHE 3eMCMB0 8 YKpaiHi.
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IleMoKpaTu3anus 3eMCKOi M30uparesbHOil cuctemsl B Ykpaune nocie DeBpajibCKoil peBo-
mouuu 1917 roxa

B cmamove nposeden ananus semckozo saxonooamenvscmea Bpemennozo npasumenscmea Poccuu,
KOMopoe YCmanosuio 6ceobuyue, pasHie, NPIMbie, MAHbIe 6bl00PbL 3eMCKUX 21ACHbIX. Boibopul yeso-
HOIX U 2YOEPHCKUX 2IACHBIX NPOBOOUIUCH, NO NPONOPUUOHAILHOU UOUPamevHoll cucmeme. 3emcmea
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NOAYUUNY NPABO CAMOCTNOSMETVHO PEUA® NO KAKOU USOUPAMEbHOU CUCTIEMe — MANCOPUMAPHOL UL
NPONOPUUOHATLHOL — UOUPamb 60IOCIHBIY 2lactbix. Baazodaps evibopam 1917 2. npousowen npoyecc
O0eMOKPAMU3AUUU 3eMCKO20 CAMOYNPABIEHUSL U CHOPMUPOBAHO BOLOCIIHOE 3eMCMB0 8 YKpauHe.

KioueBbie cioBa: 3eMCKOE CaMOYIIPABJIEHUE; PEBOJIOINS; IEMOKPATH3AIMs]; U30upaTeabHast
CHCTEeMa; BOJIOCTHOE 3eMCTBO.

Iocmanosxa npooaemu. 1licis Pesosonii Tigrocti 2013—-2014 pp. B Ykpaini
TIPOZIOBXKUBCS TPOIIEC AETeHTPaTI3allii B MIJISIXOM PO3ITUPEHHS TTOBHOBAXKEHD
MiCII€eBOTO CaMOBpsyBaHHS. AJie BapTO HaraJaTy, 110 OJHUM i3 HalBaKJIMBIIINX
3aBanb JIioTHeBOI peBostortii 1917 p. Tesk GyJia 1eMOKpaTH3aIlist MiCIIeBOTO CaMOBPsI-
nyBanus. HaykoBii 3BepTaloTh yBary Ha napasiesii Mi’k [IMMH PEeBOJIIOIISAMHY, 110 JIa€
MOJKJIUBICTH Kpallle 3pO3yMITH CYTHICTb 1 3MICT TIOJIi#, TOB’I3aHUX i3 PEBOIOIMHUMUI
3MiHaAMU y CYCHIJIBCTBI Ta /iepskaBi y Hait yac [1, c. 84]. Anamni3 moziii, MoB’a3aHnuX
i3 JiATbHICTIO MICIIEBOTO CaMOBPSIlyBaHHA B YKpaiHi Ha moyarky XX CT., CHPUSE
[POTHO3YBAHHIO TIJISIXiB BUPIMIEHHSI TPOOJIEM, MO CTOSTH MEPel MiCIIeBUM CaMOBPSI-
JyBaHHSIM CHOTOJHI, CIIOHYKAE 10 BCEOIYHOTO OCMUCJEHHS TPOIECY CTAHOBJIEHHS
HAIlIOHAJIBHOI CUCTEMHU MICIIEBOTO CAaMOBPSILYBaHHSI.

Axmyanvricmo memu 1yO6IiKailii 3yMOBJIIOETbCS HEOOXIIHICTIO BUBYEHHS 3€M-
CHKOTO BUOGOPUYOTO 3aKOHOABCTBA Ta MPOBEICHHST MEPIITNX JeMOKPATUYHUX BUOOPIB
MicIieBoro caMoBpsiayBatHs. [Ipo6ema joTpuMantst BEUOOPYOTO 3aKOHOJABCTBA Ta
3abe31eyeHHs JeMOKPATHYHOCTI BUOOPIB MiCIIEBOTO CaMOBPSIZIyBaHHsI i 3apa3 3a/iu-
IIAETHCS aKTYaJTbHOIO 711 YKPAiHU.

Ananiz ocmannix docaioxicendv i nyoaixayiu. HeoOXiaHiCTh MPOBeAEHHS
pedopMu MicieBOTO caMOBPsIyBaHHs 3yMOBJIIOE HAyKOBHIl iHTEpeC 10 mpobaeMu
3eMcbKol pechopmu nouatky XX cT. JlisibHICTh 36MChKOTO CAMOBPSILyBaHHS B YKpa-
ini micas JlrorHesoi pesostrontii 1917 p. suBuaau B. C. I'sosauk (V. S. Gvozdyk),
C. O. 3oranb (S. O. Zogal), T. O. Matsieuko (T. O. Matvienko), O. A. Pexabkina
(O. A. Redkina) ta mesiki inmi waykositi [2; 3; 4; 5]. BiTuususani maykositi mepe-
KOHaHi, 1[0 JIOCBijl 3¢MCHKOTO BUOOPUYOTrO 3aKOHOJABCTBA i MPOBEAEHHS MEPITIX
JIEMOKPATUYHIX BUOOPIB MiciieBoro camoBpsityBartst 1917 p. Moske cTaTi KOPUCHUM
y HarI vac.

Memoto cmammi € BUBYEHHST 3eMCHKOTO BUOGOPUOTO 3aKOHOMABCTBA THMYACO-
Boro ypsiy Pocii 1917 p., mpobiiemu joTpuMaHHst BUGOPUYOTO 3aKOHOAABCTBA 1 3a0€e3-
HeYeHHs IEMOKPATUYHOCTI BUOOPIB MOBITOBUX Ta BOJOCHUX 3€MCHKHUX TJIACHUX Ha
npukiazi [ToaraBebkoro 3emcrBa Ta iHmux JIiBoGepeKHUX 3eMCTB YKpaiHU.

Buxniao ocnosnozo mamepiany. IlosoxenHs Ipo TyOEPHCHKI Ta MOBITOBI 3eM-
cbki yeranoBu 1890 p. (masi — TTosmoskentst 1890 p.) mepenbavano BUGOPU 3eMChKUX
IJIACHUX IILJISIXOM I[€H30BMX 1 HeBce3araJbHUX BUOOPIB, 32 CENSHCHKOIO KYPi€io
HETPSIMUX, CTAHOBO-KYPiaJIbHUX HEPIBHUX BHOOPIB TPU BiIKPUTOMY TOJIOCYBaHHI,
[0 CYNEPEYIO AeMOKPATHYHUM MPUHIMIIAM TIPOBEAEeHHsT BUOOPIB 10 OpPraHiBb
MICITEBOTO CaMOBPSTyBaHHS. 3aKOHO/ABCTBO BCTAHOBJIIOBAJIO KOPCTKUM KOHTPOIh
3a TPOBEIEHHSM 3eMChKUX BUOOPIB 3 OOKY TybepHATOpa, MOBITOBUX CIIPaBHUKIB Ta
opraniB nomitii. Tomy Hanpukinii XIX-mouatky XX cT. 3eMCTBa JjoMarajaucs Bij
IIAPCHKOTO YPSIIY MPOBeneHHs pehopMu 3eMChKOi BHOOPUYOI CUCTEMMU.
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[Micna JlrotHeBoi peBomiontii 1917 p. TumuacoBuii ypsim TepMiHOBO pO3IOYaB
MiITOTOBKY /10 TIPOBEIEHHS IEMOKPATUYHUX BUOOPIB 3€MCHKUX TJIACHUX, a/IKe, SIK
BBa)KaJIM 4JIEHU YPs/Ly, IBOPSIHCHKI 32 CBOIM CKJIQJIOM 3€MCTBA HaJalllTOBaHi IPOTH
npoBefieHHs ypsanoBux pedopm. 3 Gepesus 1917 p. TumuacoBuil ypsi yxXBajauB
Jlexnapaitiio, sika nepeabadaja MPOBEAEHHS JAeMOKPATHYHNX BUOOPIB OpraHiB Mic-
IIEBOTO CaMOBPsilyBaHHs Ta cTBOpUB OcoOJIUBY YPSIZIOBY Hapajy, KOTpa po3pobuia
46 3aKOHOTIPOEKTIB i3 3eMcbKoi pechopmu. 21 TpaBusa 1917 p. ypsan Pocii cankitiony-
BaB TuMmuacoBi mpaBua mMpo BUOOPHU ryOEPHCHKUX i TMOBITOBUX 3€eMCHKUX TJIACHUX
(mami — Tumuacosi npaBuia) [6], AKi BBOAWIUCS Y Ji0 TTOCTAaHOBOIO THMUYacoBOTO
ypsiy TIpo BUGOPH ryGepHCHKUX 1 MOBITOBUX 3eMChKUX TiacHux. 17 yepsust 1917 p.
TumyacoBuil ypsj yXBaJuB HaKa3 IIOBITOBMM 3eMCbKMM YCTaHOBAaM IIPO 3aCTOCY-
BaHHS « TMMYAaCOBMX IIPaBUJI PO BUOOPU I'yOEPHCHKUX i MOBITOBUX 3€MChKHX TIJIac-
Hux» (mam — Haka3 moBiTOBUM 3eMCBbKUM ycTaHOBaM) [7].

Tumuacosi npasuiia 36eperyu nepeadadeny ITomoxenusm 1890 p. Taky cucremy
3eMChKUX BHOOPIB, 3a SIKOI IOBITOBUX TJIacHUX oOupanu Bubopii (mpsimi Bubopn),
a TyOepHCHKMX TJIACHUX — TIOBITOBI 3eMCbKi 360pu (Hempsimi Bubopn). Tomy Tum-
4acoBi NMpaBuUJia CKJIaJaiucs 3 IBOX PO3/iJiB, dKi, BiAMOBIIHO, BPETyJIbOBYBaJIN
BUOOPH TOBITOBUX 1 TyOepHCHKUX ryacHuX. Po3zin I BusHauas BuOoOpui mpasa Ta
MeXaHi3M (popMyBaHHS CITUCKIB BUOOPIIB, (hOPMYBaHHSI BUOOPYMX OKPYTIB i JiJIb-
HUIIb, JisIbHICTh BUOOPUMX KOMICIH, MOPSAIOK OasoTyBaHHS KaHAM/IATIB y MOBITOBI
[JIACHI, TPOBE/IEHHSI TOJIOCYBAHHST TA BCTAHOBJIEHHSI PE3YJIBTATiB BUOOPIB, MPOBEIEHHS
nepeBUOOPYOI ariTailii, MOPSIZIOK OCKapKEeHHsST Pe3yJIbTaTiB BHOOPIB 1 MPOBeIEHHS
noBTopHux Bu6Gopis. Posmia I BperyiboByBaB MOPSIOK OAJIOTYBAHHS KaHMIATIB Y
ryOepHCHKI TJIacHi, TPOBEIEHHS TOJIOCYBAHHS i BCTAHOBJIEHHS Pe3YJIBTaTiB TyOepH-
CHKHX 3eMChbKUX BUOOPIB [6, c. 1169—-1177].

3akoHOaBCTBO THMYACOBOTO yPsiLy BiIMOBHJIOCS Bijl HU3KU 0OMEKeHb BUOGOP-
yux 1pas, mepeadadenux Ilomoxernasm 1890 p., i BHAYHO POSIMUPUIIO KOJIO 3€MCHKIX
Bubopiis. Crarra 3 TumMuacoBUX IIpaBUJI HajaBaja BUOOPYI IIpaBa KiHKaM, ocobam,
stKi focstrayJi 20-pigHOrO BiKYy, BIHCHKOBOCIY/KOOBIISIM Ta JIEPsKABHUM CJTY;KOOBIISM.
3aKOHO/IaBCTBO He Tiepeadadaso MailHOBOTO 1EH3Y, He 0OMeKYBaJIo BUOOPUYHX IPaB
3a HaITIOHAJIBHOTIO UM PEJIiriiiHoI0 03HaKomo [6, ¢. 1169].

TumyacoBi npaBuIa 3MIHUIN CIIOCiO rojocyBaHHs. Bubopu nmpoBoauaucs mis-
XOM TAEMHOTO rojiocyBanHs. Axio 3a 3emcbkuM [lososkennsim 1890 p. rosocyBanss
ITPOBOINJIOCA 32 JIONIOMOTOIO CIIeliaJIbHUX KYJbOK, TO BiNMOBiAHO 10 cT. 31 Tumya-
COBMX TIPABUJI BOHO MaJIO 3/ICHIOBATUCS «BUOOPYMMU 3alMCKaMU» — OI0JIETEHSIMIL.
Buepiite nepenbayanocst BAKOPUCTAHHST KaOiHOK JIJIsT TAEMHOTO roJsiocyBaHHst. I1iz
yac roJIocyBaHHsI BUOOPI BpydYasan cBOi OrojieTeHi ToJ10Bi BUOOPYOI KOMICii, sSKMii,
[ePEKOHABIINUCH Y JOCTOBIPHOCTI O10/1eTeHs, 0COOMCTO OIIYyCKaB HOro 10 «BUOOPYOro
gaiukay — ypau [6, c. 1173].

3akoHOzaBCTBO TUMUYACOBOTO YPSILY 3allPOBAIUIIO MTPOMOPIIIHHY cucTeMy BHOO-
piB TOBITOBUX TJacHUX. Haka3 1moBiTOBUM 3€MCHKUM YCTAaHOBAM JIETAJbHO perJia-
MEHTYBaB BCTAHOBJIEHHSI PE3yJIBTATiB FOJOCYBaHHSI 32 HOBOIO CHCTEMOIO BHOOPIB.
KisbKicTh ros10¢iB, moganux BUOOPLAMU 32 KOKHUM i3 CIMCKIB, HEOOXITHO II€PEMHO-
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JKUTH HA YUCJIO TIOBITOBUX TJIACHUX BiJi BUOOPYOIO OKPYTY i MOAIIMTY HA 3arajbHy
KiJIbKiCTh BUKOpHCTAHUX OfosiereHiB. OTpuMaHUil pe3y/braT BKasyBaB Ha Te, SIKY
KUIBKICTh KaHAMIATIB 32 CIIUCKOM CJIi/l BBaskaTn obpanumu [7, c. 35-37].

Bubopu rybepHChKUX TyIacHUX, 3rigHO 3 posaisom II TumuacoBux mpaBwu,
MaJid TPOBOJUTHUCS TAKOK 3a TPOTOPIIAHOI BHOOPUOIO CUCTEMOIO MOBITOBUMHI
seMchkuMu 30opamu. He misHile sk 3a jieHb 10 BUOOPIB TOBITOBI riacHi — BUGOP-
IIUKK — [10/IaBaJIi IOJIOBI MOBITOBUX 300PiB CIIMCKU KaHIM/IATIB Y TyOePHCHKI TJIaCHi.
KispKicTh KaHANUAATIB y CIUCKY He MOTJIA MEPEBUIIYBATH KiJIbKICTh ryOEPHCHKIX
IJIAaCHUX BiJl TOBITOBOTO 3eMcTBa. CIIMCKU KaHAWAATIB 3aCBiIUyBAJIUCS MiITUCAMU
He MeHIIe 't BUOopIuKiB. [Topsiok rosocyBaHHsT Ta MifipaxyHOK roJiociB BUOGOP-
I[iB MPOBOJIWJIMCS Y aHAJOTTYHMIT C110ci0, sIK i mpu BUOOpPax MOBITOBUX TJIACHUX [6,
c. 1176-1177].

[Ticns JTiotaeBoi pesosmonii 1917 p. 3eMcbkuM JribepasiaM BAAJIOCS peasidyBaTi
izlero 3ampoBaJiZKeHHsT BoJiocHoro 3eMcTBa. 21 tpaBHa 1917 p. TumuacoBuil ypsn
Pocii cankiionyBaB TuMuacoBe MOJIOKEHHS PO BOJIOCHE 3eMCbKe YIIPaBJIiHHS
(mani — Tumuacose nosnoxkennst) [8] i IIpasusa po BBesieHHA B zif0 TuMuacoBoro
TTOJIOJKEHHS TTPO BOJIOCHE 3eMchKe yripaBinas (pami — [Ipasuna) [9], a 11 yepBHSI —
Haxkas mpo BuOOpH BOJIOCHUX 3eMChbKUX ryiacHux (pani — Hakas npo suGopu) [10].
[Topsitok TpoBeieHHsT BUOOPIB BOJOCHUX TJIACHUX periamenTyBaB posmin 11 Tumua-
COBOTO MOJIOKEHHS. 3a cT. 11 3eMChbKMMU BUOOPYUMU ITPaBaMU KOPUCTYBAIUCS TPO-
MasgHu Pocil, gaxi gocsirau 20-pivHOro BiKy, He3aJeXHO Bijl cTaTi, HAI[IOHAJTbHOCTI,
BIPOCIIOBIIaHHSI, MPOKUBAIM HA TEPUTOPIi BOJIOCTI ab0 BOJOAIIN HEPYXOMICTIO B
Meskax BoJsiocTi [8, ¢. 1047]. BilicbkoBoCIy:KOOBIIi OTpUMaJIK IIpaBo OpaTH yd4acTb
y BOJIOCHUX BHOOpax 3 pocsaraerusM 18 pokis. [1o36aBJisiyicst paBa Ha y4acThb y
3eMCHKUX BHOOpPAX YeHIli, IICUXIYHO XBOPI, TJIYXOHIMI, a TaKOXK 0COOH, 3acy/KeHi
110 11030aBJIEHHST BOJII BIIPOJIOBXK TPHOX POKIB micsist 3BibHeHHs [8, ¢. 1047—1048].
Otsxe, TuMyacoBmil ypsii BIIMOBHUBCS Bijfl HU3KH 00OMeKeHb BUOOPUYMX TIPaB, MEPE/l-
6auenux ITomoxkenusm 1890 p., i CyTTEBO POMIMPUB KOJIO 3eMChKUX BHOOPIIIB.

[ToctanoBa TumuacoBoro ypsmay Bia 26 aunas 1917 p. nagaBaia npaBo 3'i31aM
MPEJCTABHUKIB BiJl TIOBITOBUX 3¢MCTB BUPINIYBaTH IMHUTAHHSI, 32 SIKOIO BHOOPUYOIO
CHCTEMOI0 — MasKOPUTAPHOI YU MPOTOPIIHHO — MPOBOAUTH BUOOPU BOJOCHKX
riacaux. [ToctaHoBa seTasbHO perlaMeHTyBaja MOPSIIOK TIPOBeIeHHsT BUOOPIB 3a
POTIOPIIHOI BUOOPUOIO crctemMoio. Taka HOBesa y BUOOPYOMY 3aKOHOJABCTBI
posmupuaa Bubopui 1mpasa, ajie BOJAHOYAC Tl€ CYTTEBO YCKJIAAHIOBAIO MTPOBEIEHHS
BUOOPIB.

BousocHi Bubopu mMpoBOIMINCS TMIJISIXOM TAEMHOTO TOJIOCYBAHHS 32 JIOTTOMOTOIO
«BUOOPYNX 3aIMCOK» — OFOJIETEHIB, Y SIKUX CJTiji OyJI0 3a3HAYMTH TIPI3BHUIILE, iM'S 1 110
6aThKOBI KaHMAaTiB. Buboperih MaB TpaBo POTOJIOCYBATH 34 TaKy KiJbKICTh KaHIHU-
JIaTiB, 110 BI/IIIOBi/Ia/ia KiJIbKOCTI BOJIOCHUX TJIACHUX BiJl BUOOPUOTO OKPYTY. 3 METOIO
3abe3reyeH s TAEMHHUIT BHOOPIB 3aKOHOABCTBO Tepedavyaio BUKOPUCTAHHST CIIelli-
aJIbHO O0JIaIHAHNX KiMHAT. BuOOpYa KOMICist MOBUHHA CTEKUTH 32 TUM, 1100 BUOOPII
3allOBHIOBAJIN OlosieTeHi 6e3 cTOPOHHBOI HonoMoru. IIpoTe BUKOHATH TaKy HOPMY
OyJI0 HEMOXKJIMBO, a/)Ke 3HaUHA YacTHHA BUOOPIB He Majia OCBITH. 3alOBHEHUI
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61oJ1eTeHb HEeOOXiHO OYJI0 HOMICTUTH Y KOHBEPT i BPYYUTH HOrO rojioBi BUGOPUYO]
KOMicii, KOTpHii y MPUCYTHOCTI BUOGOPIIIB TIOBMHEH OMYCTUTH KOHBEPT 10 BUOOPUOI
ypHu. IlifpaxyHOK TOJ0CIB TPOBOJIMBCS HACTYITHOTO JIHA TICJS TOJOCYBAaHHS Cljib-
CHKOIO BHOOPYOIO KOMICIEIO B MPUCYTHOCTI BUOOPIIIB, SIKi iHiMi0BaN GakaHHS BECTH
CIIOCTEPEKEHHST 3a MiZIPaxXyHKOM rosiociB. O6paHuMu ¥ BOJOCHI TTaCHI BBAJKAIUCS
KaHAMIaTH, IKi OTPUMAaJIN IPOCTY OiJIbIICTD TOJOCIB Bijl 3aTajibHOI KiJIbKOCTI ydac-
HukiB Bubopis [10].

Hopmu 3akonomasersa TumuacoBoro ypsizy Pocil mpo BUGOPH 3eMChKUX TJIACHUX
HOCWJIM TUMYAcOBUI Xxapakrep. Kepytouwch Hum, 3eMcbki Bubopu moBunHi Oysin
BifIOyTHCST JITIE OJTMH Pa3 JI0 3aIPOBA/IKEHHS] HOBOTO 3€MCHKOTO 3aKOHO/IaBCTBA.

Y ksitai 1917 p. MBC nanpaBuio ry6epHCbKUM KOMicapaM IUPKYJISIP PO
HiZITOTOBKY 0 IIPOBEeleHHs BUOOPIB OpPraHiB 3eMCHKOIO i MiChKOTO CaMOBPSIZLY-
BaHHs. [lepcrekTnBa POBEIEHHS TOCTPOKOBUX BUOOPIB CTa/A TIPUIUHOIO MOTITHY-
HOI 6OpPOTHOM Yy CEPENOBHUIINI 3eMChKUX TJIACHUX Mix npubidaukamMu TuMuacoBOro
ypSALy Ta TpeACTaBHUKAMU YKPAilHCHhKUX HAI[IOHAJTBHUX TAPTii, IKi TiATPUMYyBaIU
Yipaincbky Ilentpanbhy Paxy. YHacinok 1poro y kBiTHi-uepBHi 1917 p. BinOysmvics
CTHXIiiiHi, He TlepeabadeHi 3aKOHOAABCTBOM BHOOPH TOJIB IyOEPHCHKUX i TIOBITOBHUX
3eMChKHX 300piB, TOJB Ta 4YeHIB ymnpas, TyOepHChKUX riacHux. [Ipore 3 orssay
Ha TOJITUYHY JOIIJIBHICTh JOCTPOKOBI BUOOPH TOJIIB 3eMChbKUX 360piB, yrnpas i
ryOepHCHKUX TJIACHUX OYyJIN IIJIKOM BUIIPAB/IaHi, aJyKe 32 CBOIM CKJIAOM 3€MCTBa
3QJIUINAJICS IBOPSHCHKUMHU, a OTKE He MOTJIN 3a0e3IeYnTH MPOBeIeHHsT BUOOPIB
MOBITOBUX i BOJIOCHUX TJIACHUX Y JIEMOKPATUYHUN CTIOCIO.

Y pesyJbrari 103a4eproBUx 3eMChbKUX BUOOPIB Ha KePiBHI MOCAAN Y 3€MChKIX
36opax Ta ympasax Oy/jo 0OpaHO aKTMBHHMX YYaCHUKIB 3eMCHKOIrO JiGepaabHO-1e-
MOKPaTUYHOTO PYXy Ta IPE/CTABHUKIB JIiBUX HAIIOHAJIbHUX YKPAIHCBKUX MapTiil:
YKpaiHChbKOI TTapTil COTiaiCTiB-PEBOIONIOHEPIB, YKPATHCHKOI COITiaI-IEMOKPAaTUIHOI
pobitTHIyoi maprii, BceykpaiHchKkoi pajgn cesTHCbKHUX JIEIyTaTiB.

3akoHoaBcTBO TUMYacoBOrO ypsiy Tependavyano mpoBeieH st BUOOPIB BOJIO-
CHUX TJIACHUX Y CEPITHi, a MOBITOBUX i ryOGepHCHKIX ryacHuX — y BepecHi 1917 p. Ase
BaiTKy 1917 p. TumMyacoBuii ypsis yTpaTuB peasibHy BIaLy Ha TEPUTOPIii YKPATHCHKUX
ryGepHiil i He Mir 3abe3meunTy MpOBeAeHHS BUOOpUoi Kammnanii. OTxe, 32 yMOB
MTOJIITUYHOI Ta COTIaJIbHO-€KOHOMIYHOI KPU3HU YBECh KOMILJIEKC ITUTaHb, ITOB’SI3aHUX
i3 MArOTOBKOIO I MpOBeieHHsSM BUOOPIB, 30KpeMa i iX (iHaHCYBaHHSIM, 3eMCTBa
BUPIIITyBaJIu CaMOCTIITHO.

[TepeBakHy yacTHHY 3€MCHKUX BUOOPINB CKaagaiu ceystiu. Hampukinii jita
1917 p. ocHOBHA yacTUHA cesITHCTBA yBiliNIa /10 ckiaaxy CeslsTHChKUX CIIJIOK — YKpa-
iHCBKUX TPOMAJICBKUX opraHizailiil. CeJsTHChKI CIJIKY BUCYBATM PAAUKAIbHI BUMOTH
IIOJI0 BUPIIIEHHST 3eMeJIbHOTO MUTAaHHS Ha KOPUCTh HE3aMOKHOTO CEJISTHCTBA. 3aB-
KK 1IbOMY BOHHU 3apy4UIMCs THATPUMKOIO 3HAYHOI YaCTUHY 3eMCbKUX BUOOPILiB. 1x
OCHOBHMM KOHKYPEHTOM Y IIPOIeCi TPOBeIeHH TiepeABnbopyoi aritallii Ta BUOOPIB
craB Coro3 X1i60pobiB-BIACHUKIB, KT KOPUCTYBABCS TIATPUMKOIO TIOMIIIIUKIB 1
3aMOKHUX cesistH. OCHOBHMM TIO/I0KeHHsaM rporpamMu Cotosy x1i6opobiB-BIaCHHUKIB
OyJia HeJOTOPKaHHICTh TIPUBaTHOI BacHocTi. Coto3 X60poOiB-BIACHUKIB BUCTYTIAB
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TTOCJIITOBHUM TTPOTUBHUKOM coOIliafi3allii Ta HaiioHamisaiii 3emmai. Pociicbki moi-
THYHI TTapTii, y TOMY 4rcii i OLIBIIOBUKH, HE KOPUCTYBAIKCS TATPUMKOIO 36MCHKIX
BUOOPIIIB.

Y sunai 1917 p. MiHiCTp BHYTPIIIHIX CIIpaB BUMAaras Bijl ryOepHCHKUX KOMicapiB,
106 3eMchbKi BUOOpU OyJIM TIPOBEEHI 710 TOTO SIK BiAOYAyThCsl BUOOPH JEIyTaTiB
Beepociiicbkux YcraHoBunx 300piB, 4ac MPOBeAeHHs SKUX TUMYACOBUIl ypsil IPU-
sHaumB Ha 17 Bepecus 1917 p. 7 cepuus MBC nanpasuiio rybepHCHbKIM KoMicapam
TesJerpaMy 3 BUMOTOIO TPUCKOPUTH TATOTOBKY IO MTPOBE/ICHHS MOBITOBUX 3eMChKUX
360piB [11, c. 154].

Y pesyJbraTi MOBITOBMX 3eMChKMX BHOOpIB, SIKi BIlepiie MPOBEIEHO 3a Mpo-
HOPIIHHOI0 BUOOPUOIO CHUCTEMOIO Ha ToYaTKy BepecHst 1917 p., ckiajs moBiTOBHX
3eMCBhKIX 300piB oHOBUBCS B cepesnbomy Ha 80—90 %. HaiiBaskauBilImM pe3yJib-
TaTOM 3eMChKUX BUOOPIB Ha Teputopii JIiBoGepexkHoi YKpainu crana yKpaiHisaliis
3€MCTB, MO 3YMOBJIIOBATIOCS TIEPEMOTOI0 TpeAcTaBHUKIB CeNsIHChKUX CITiJIOK.
3 OTJIsIy Ha eTHIYHY TPUHAJIEKHICTh 00PaHUX TOBITOBUX TJIACHUX, MOKHA CTBEP-
JKYBaTH, 1[0 3€MCbKi YCTaHOBM [1epEeTBOPUJINCS HA YKPAIHChbKI OpraHu MicIieBOro
CaMOBPSI/lyBaHHS.

3eMCTBO He MaJIO JI0CBijly MPOBEIEHHs BOJOCHUX BUGOPiB. ToMy MiATOTOBKA /10
iX mpoBeeHHs posiouasacs Bxke y Oepesni 1917 p., Koy MOBiTOBI 3eMCbKi 360pu
CTBOPWUJIM TIOBITOBi i BOJOCHI TpoMajichbki KomiTeTu. ¥ depBHi 1917 p. moBiTOBI
yrpaBu copMyBasi BOJOCHI BHOOPYI KOMICIi, CKJTaIi CIIMCKU BHOOPITIB, BCTAHOBUJIH
TepMiH TpoBeieHHsT BU6opiB — 1 BepecHst 1917 p., miAroTyBasn MPOEKTH TTIOCTAaHOB
PO KiJIbKICTh BOJIOCHUX TJIACHMX 1 ITPO IO/l BOJIOCTEN Ha CiJIbChbKi BUOOPUI OKPYIH.

Y ceprni 1917 p. nuTaHHs NPOBEIEHHS BOJIOCHUX 36MCHKIX BUOOPIB PO3TJISTHYIN
ryOGepHCHKI 313711 TIPEICTaBHUKIB Bi/l MOBiTOBUX 3eMcTB. Ha 3'i31m npubysia He3HauHa
KiJIbKICTH JleJIeTaTiB, a/i’ke TOBITOBI TJIACHI-ABOPSIHU PO3YMILJIH, 1110 eMOKPATUYHI
BUOOpU He JAIOTh IM IIAHCIB Ha MOBTOpPHEe oOpaHHs. 3'i31M yXBaJUIU PillleHHS
MPOBOIUTH BHOOPU 32 MasKOPUTAPHOIO CHCTEMOIO. BOOpU MOT/IN MTPOBOAUTHCS 32
IPOTIOPIIHHOI0 CHCTEMOIO Y TUX BHOOPYMX OKPYyrax, Je BHOOpYi KOMicCii 70 IbOro
migrorysanucs. 3’301 KOHCTATYBaJIM, 110 3eMCTBO He 3MOKe 3abe3redynT BUbopyi
KOMicii KOHBEpTaMU, a TOMY TOJIOCYBaHHsSI MMPOXOIUTHME 32 JOTIOMOTOI0 BUOOPYMX
3aIMCOK.

DaktnyHO BUOGOPH BOJOCHUX TJIACHUX MTPOXOANIIN Ha TT04aTKy Bepectst 1917 p.
TostocyBaHHST MPOBOAMJIOCS 32 JOMOMOTOI0 BUOOPUYUX 3AIMCOK, Y SIKMX BUOOPII
3a3HaYa/IM MPi3BUILE TATPUMAHOIO HUMM KaHAK/aTa, IepeaaBaiu OloIeTeHb ToM0BI
BUOOPYOI KOMicii, KOTpHUIl OIlycKaB HOro 0 BUOOPYOI ypHU. Y JKepesax He 3raiy-
€THhCsSI BUKOPUCTAHHS i/l 9ac BUOOPIB KOHBEPTIB 1 KaOIiHOK JIJIsT TAEMHOTO TOJIOCY-
BanHs. lle € mizcraBoto BBaskaTH, MO Mij Yac BUOOPIB MOPYIIyBasacss TAEMHUIIS
rOJIOCYBaHHS.

3Beprac Ha cebe yBary JOCUTh BHCOKMII piBeHb abceHTei3My BHOOPIIIB i
4ac BOJIOCHUX 3eMCbKUX BuOOpiB. Tak, 6J1M3bKO TMOJOBUHU BUOOPIIB JKIHOUOI
cTaTi Ta mepeBakHA YaCTHHA BiCHKOBOCIY:KOOBIIB He Opajii ydacTi y TOJIOCY-
BaHHi. [le 3yMOBIOEThCA HACTYMTHUMH (DaKTOpaMu: BEIEHHSM TpeACTaBHUKAMU
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JIBOpaAUKAIbHUX I MOHAPXIYHMX MapTiil aritarii mpoTu mpoBeaeHHs BUOOPIB; Bil-
CYTHICTIO MOTUBAIIIi y BiiiCbKOBOCIY’KOOBIIB 11[0/I0 YYacTi y BUOOPAX; HEIOBIPOIO /10
3eMCTB CIJIbCHKOI OIIHOTH Yepe3 KpU3y 3eMChKOTO CaMOBPsILyBaHHsI y tiepion [leprioi
CBITOBOI BiliHU; allOJITUYHICTIO JKiHOK. Bubopu BosiocHux TrracHux Ha JliBobepeskiki
Vkpainu BizOyBasmcst 3a YMOB BiZIHOCHO HUKYOTO PiBHsI aOCEHTEI3My MOPIBHSIHO 3
iHmuMu perionamu. Tak, y Bubopax BoJocHUX riacHux IlosraBebkoi rybepHil Gpasim
y4acTh y ceperHboMy Bix 38 % 10 76 % BHeCEHUX 10 CIUCKIB BUOOPIIIB. 3a JaHUMMU
I. O. Tepacumenka, B pOCIHCHKIX TYOEPHISX aKTUBHICTh BUGOPIIIB BUSBUIACS HIK-
4010 — y Mexax Bif 37 % mo 48 % [11, c. 129].

Y sxoBtHi 1917 p. BigOymcs mepir ypodyrcTi 3acianHs HOBOOOPAHUX TIOBITO-
BUX 3eMCBHKUX 300piB, I/ Yac SIKUX MPOBEAEHO BMOOPH YIEHIB MOBITOBUX yIIpaB i
ryOepHChKUX TJIacHUX. Y Pe3yJibTati BUOOPIB TOBITOBI yIIpaBU OHOBUJIUCS HA Tpe-
TuHy. BianosigHo 10 cr. 53 TuUMYacoBKX IIpaBUJI CBill CIIMCOK KaHAUAATIB y IybepH-
ChbKi IJIacHI BiJl MOBITY MOTIJIa BUCYBATH JIMIIE Ta MapTisl, IKa oTpuMasa OLIbIICTh
MicCIlb Y TOBITOBUX 3eMChKUX 300pax [6, c. 1177]. A oTxe, ryGepHCHKUX TJIACHUX
6ysi0 obpano, stk npaBuiio, CestHebkuME citiikamu. [yOepHCbKe 3eMCTBO, siKe Y
MUHYJIOMY 32 CBOIM CKJIaJioM OYJIO BUKJIOYHO JABOPSTHCHKUM, a MOTO CKJIAJ MiCJst
4yeproBux BUOOPIB Maiizke He 3MiHIOBAaBCs, IOBHICTIO OHOBHMJIOCS i Gijblle HiXK Ha
60 % ckagansocs 3 MPeACTaBHUKIB Bijl CeIsiH.

Bucnoexu. Takum ynHOM, 3aKOHOAABCTBO TumuacoBoro ypsimy Pocii 1917 p.
3a0€e31eYnJI0 IEMOKPATU3AIlI0 3eMChKOI BUOOPYOI CUCTEMH, BITPOBA/IUBIIH 3arajibHi,
piBHi, mpsiMi BUOOPU TIPY TAEMHOMY TOJIOCYBaHHi. 3TiHO 3 THMYAaCOBUM 3aKOHO-
nasctBoM 1917 p. BUGOpPH MOBITOBMX i IyGEPHCHKUX IVIACHUX IIPOBOAMJIUCS 3a IIPO-
HOPIIHHOI BUOOPUOIO CHUCTEMOIO. Y pesysbraTi BUOOPiB BigOysacst ykpainizaiist
Ta IEMOKPATH3allisi TYOEPHCHKOTO 1 TIOBITOBUX 3€MCTB 32 PAXYHOK 3aJy4eHHS 10 IX
CKJIaly IpeicTaBHUKIB Bij cesssH. OfHAK 32 YMOB HM3bKOI HMOJITUYHOI KYJIBTYPHU
BUOOPIIIB i BIZICYyTHOCTI IOCBiTy TOJITUYHOI [isSJIBHOCTI Taka BUOOpYA CHCTEMA BHsI-
BUJIacst Hee(DeKTUBHOIO. Y4acTh y BUOOpaxX MepeBasKHO OJHIET rPOMaICbKOI OpraHi-
sailii — CeJITHCHKOI CIILJIKH, SIKa OTPYMaJia IIPaBo Ha 06paHHs I'yOepHChKUX IJIACHUX,
mpu3Besa 10 3HWKEHHS PiBHSA TPodeciiiHol MATOTOBKY 3eMChbKUX YIIPABJIIHIIB, 110
CTaJIO OJTHIETO 3 TPUYMH 3aHETA/Ly 3eMChKOTO CAMOBPSITyBaHHS.

BuGopy BOJIOCHMX IJIaCHUX 3a PillleHHAM 3'i3/[iB IIPEJICTaBHUKIB Bijl TOBITOBUX
3eMCTB MOTJIN OyTU TIPOBEIEH] SIK 32 MA)KOPUTAPHOIO, TAK 1 MPOIOPIHITHOI0 BUOOPUOIO
CHICTEMOIO, 1[0 CBIi[YUTH PO posiMpeHHs Bubopuux mpas. Ha tepuropii JliBobepesk-
HOT YKpainu BHOOPU BOJIOCHUX IVIACHHMX MPOBOIMIIUCS 32 MAKOPUTAPHOIO BHOOPUOIO
CHCTEMOIO, 1110 GYJIO IIJIKOM BUIIPABIaHKM, a/Ke BUOOPIL He Oy TOTOBI 10 BHOOPIB
Ha OCHOBI MpomopIIiitHoi cuctemu. [IpoBeieHHST BOJIOCHUX BHOOPIB MPOIEMOHCTPY-
BaJI0 HU3KY HEJOJIKIB, 10 00’'€KTUBHO BUSIBUJIOCS B HEIOCTaTHLOMY PiBHI Mijaro-
TOBKHM BHOOPYMX KOMICiil i, IK HACJIiJIOK, IPU3BEJIO JI0 MOPYIIeHb 3aKOHOABCTBA.
3abesneyn Ty HaJleKHe TPOBeIeHHs BUOOPYOl KaMIIaHil He J03BOJISIB HU3bKMIT piBeHb
HOJIITUKO-TIPaBOBOI KyJbTypu BUOOPIiB. [IpoTuaiss aHTUIEMOKPATUYHHUX 1 aHTH-
YKPAiHCHKUX CUJI TIPOIIECY TIPOBENEHHS 3eMChKUX BUOOPIB cripudmHmIa abcenTeism
BUOOPIIIB.
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Democratization of Zemstvo Electoral System in Ukraine after February Revolution of 1917

The paper analyzes the legislation of the Provisional Government of Russia of 1917 which ensured
the democratization of the Zemstoo electoral system by introducing general, equal, direct elections by secret
ballot. According to the transitional legislation of 1917, elections of county and provincial councillors were
held according to the proportional electoral system. As a result of the elections, the provincial and county
zemstvos were Ukrainized and democratized by involving peasants’ representatives. However, given voters’
low political culture and lack of political experience, this electoral system proved ineffective. Participation
in the elections of mainly one public organization — the Peasants’ Union, which received the right to elect
provincial councillors, led to a decrease in the zemstvo governors’ professional training level, which was
one of the reasons for the zemstvo self-government decline.

Elections of volost councillors on the resolution of county zemstvos representatives’ congresses could
be held under both majority and proportional electoral systems, which indicates the expansion of suffrage.
On the territory of the Left Bank of Ukraine, the elections of wvolost councillors were held under the
majority electoral system, which was quite justified, as voters were not ready for elections on the basis of
the proportional system. Holding the volost elections showed a number of shortcomings, which, objectively,
included insufficient level of election commissions’ preparation and, as a result, violations of the law. The
low level of voters’ political and legal culture did not allow to ensure the proper conduct of the election
campaign. Opposition by anti-democratic and anti-Ukrainian forces in the process of holding zemstvo
elections led to absenteeism among voters.
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KPUTEPI TBOPYOCTI (OPMTIHAABHOCTI)
AK YMOBA OXOPOHO3AATHOCTI Ob’€EKTA
ABTOPCBKOI'O INPABA

Y cmammi poseasidacmvcs numanis Kpumepio meopuocmi (0puzinarbHoCmi) Sk YMo6U 0XOPOHO3-
Odamuocmi 06’ekma asmopcvkozo npasa. Brxasyemocs, wo cymuicmv meopuoi disivnocmi (opuzinaio-
HOCME) MEOPY wuHHe UUBLILHE 3AKOH00A8CMBo He susnauae. Bodnouac cydosa npaxmuxa euxooumov 3
npuHyUnY, wo meopua ckaadosa ¢ 00’e€kmi asmopcvkozo npasa npesiomyemvcs. Heseancawouu na e,
nuMAanms, MeoPU0zZ0 Xapaxmepy meopy UiAKoM MOdce NOCMAsamu Yy pasi HaseHocmi cnopy; PO3yMinus
Kpumepiio meopuocmi € HeoOXiOnum npu nposeoetii eKcnepmusu.

Ananizyemvcst kpumepiii meopuocmi (OpuzinaivbHocmi) meopy 3 mouxu 30py cy6 eKmugHozo nio-
X00y — Kpisb npusmy eupasicernst inousioyaivnocmi agmopa, 6ido0paicenis 1020 0coOUCMOCi, i maxoic
06°eKmu6H020 Ni0X00Y, SAKUL IPDYHMYEMBCL HA HASAGHOCTI 00 €KMUBHOT HOBU3HU. ABmop d0x00ums GuC-
HOBKY, U0 HA CbOZOOMT 1 GLavwicmy HAYKOBYIS, | Pakmuuno cyooea Npaxmuxa 30MiCHIOMb POSKPUMML
Kpumepio meopuocmi uepe3 cy6’exmusHutl nioxio.

3asnauaemvcs, wo 0N GUIHAHHS MBOPY OPUZIHAILHUM HeMae HeoOxiOnocmi, wob gopma eupa-
Jcenmst Gyna abcomomuo OPUZILAILHONI 1 He MALA JCOOHUX 03HAK pawile cmeopenux meopie (nanpu-
KAa0, HASBHICTb YUMYBAHD MO0 ), OCMAMHLO JUULe NE6HOZ0 PIBHSI MEOPUOT iHOUGIOYaTbHOCME asmopa
Yy meopi.

Zocrioncyemvpes numanis 6U3HAYerns Pi6Hs OPUZIHATLHOCTE QOPMU BUPAJICEHHS MEOPY, 30KpeMd,
axa nosunna 6ymu MiHiMAILHA CKAA008A OPULIHATLHOCT, W00 GUSHAMU HASBHICTL MEOPU0Z0 XAPAK-
mepy i nOWUpUmMU Ha Meip pexrcuM asmopcobKo-npasosoi 0xXoponu. Bxazyemocsi, wjo 6 K0JICHOMY OKpeMomy
6UNAoKy, wWodo Pisnux 6udiec MEoOPi6 OUiHKaA OPUZIHATLHOCMI € PI3HOI0 1 GUSHAUAEMBCS U000 KONICHOZ0
meopy OKpemo 3 021510y Ha 0COOIUBOCTE OCIAHHBOZO.
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npasa; KpuTepiii TBOpYOCTi (OPUTIHATILHOCTI); YMOBH OXOPOHO3/IATHOCTI 06’€KTa aBTOPCHKOTO TIPABA.

Xoovixo FO. E., kanauaar 0pujinueckux HayK, JIOLEHT, IOIeHT Kadenpbl rPakIaHCKOTO MpaBa
Ne 1, HanmonanbHblil 1opuanveckuil yHuBepcuter uMmenu SJpociaasa Mynporo, Ykpauna, r. XapbKoB.
e-mail: yurakhodyko@gmail.com ; ORCID 0000-0002-7768-4135

Kpurepuii TBOpYecTBa (OPUIHHAJIBLHOCTH) KaK YCJIOBHE OXPaHOCIHOCOOGHOCTH OOBHEKTa aBTOP-
CKOTO IpaBa

B cmamve paccmampusaemcs eonpoc kpumepus meopuecmea (OpuUUHATbHOCMU) KAK YCA0BUS
oxpanocnocodrocmu 06peKma asmopcKozo nNpasa. YKasvl6aemcs, 4mo onpeoeienus meopueckoll o0es-
menvrocmu (OPUZUHAILHOCTIUL) NPOU3BedenUs 0elCMEyouee ZpaicOancKoe 3aKoHo0amerbcmeo e daem.
B mo aice spemst cydebnas npaxmuka ucxooum u3 nPUHLUNG, ¥mo meopueckas. COCMasisuouas 6 obvexme
asmopckozo npasa npesomupyemcs. Hecmompsi na asmo, 6onpoc meopueckozo xapaxmepa npouseeoenus
Moxcem 8osnukams npu waiuuuu cnopa. Kpome mozo, nonumanue xpumepus meopuecmsa S6isemcs
He0OX0OUMBIM NPU NPOBEOCHUU FKCNEPMUSDL.

Ananusupyemcs kpumepuii meopuecmea (OpUZUHAILHOCTIUL) NPOU3BEOeHUS C MOUKU 3peHus CYyboex-
MUEH020 N00X00a — uepe3 NPUMY BLIPANCEHUS UHOUBUOYAILHOCTIU ABMOPA, OMPANCCHUS €20 JIUUHO-
cmu, u 066eKmusH0z0 N00X00a — OCHOBANHO20 HA HAIUYUU 06BEeKMUBHOL HOBU3HbL. Aemop npuxodum K
6v1600Y, UMO €200 U CONLUUHCNEO YUEHDIX, U PaKmuuecKu cyoednas npaKxmuka packpovimue Kpume-
PUs MEOPUECMBA OCYUECMBIAIOM Yepe3 CYObeKmueHbLil no0xoo.

Yrasviearomess npusnaxu, npu HAIUMUL KOMOPLIX MONCHO CUUMAMb, 4MO Npoussedenue umeem
meopueckuil (opuzunaivnoiil) xapakmep. Ommeuaemcs, wmo 0L NPUSHAHUSL NPOU3EEOCHUS. OPULUHAILD -
HbIM Hem HeoOX0OUMOCU 6 MoM, umobvl (opma svipaxcenus Ovuia abCONOMHO OPUZUHANLHOL, U He
ObLL0 HUKAKUX NPUSHAKOS Panee CO30AMHbIX NPOU3GeO0enuil (Hanpumep, Haiudue yumuposanuii u m.n.),
00Cmamouno MoivKo OnpedeseHioz0 YposHs MEOPUCCKOL UHOUGUOYAIDHOCTIU ABMOPA 6 NPOU3BE0eHULL.

Ananusupyemcs onpeoenenue ypoeus OPUZUHALLHOCTU (DOPMbL GbIPANCEHUS NPOUIBEOCHUS, a4
UMEHHO, KaKAs O0JNCHA CblMb MUNUMALDHASL COCMABISAIOWAS OPULUHATILHOCTIL, YMOObL NPUSHAMD HALU-
uue MeoPUecKo20 Xapaxmepa u pacnpocmpanimy Ha NPOU3GE0eHUe PENCUM ABMOPCKO-NPABOGOL 0XPaMbL.
B xascoom omoenvrom cuyuae, no pasiuuivim 6UOam npoussedenull, OUeHKa OPUzUHAILHOCU PASIUUHA
U onpedenslemcst no Kaxrcoomy npoussedenus 0moeIvHO, YUUmvlédsi €20 0COOEHHOCIU.

KioueBbie cioBa: 0OBEKT; pPe3yJIbraT TBOPYECKOH JAEATETBHOCTH; aBTOPCKOE MPABO; OOBEKT
aBTOPCKOTO TIpaBa; KPUTEPHUI TBOpUECTBA (OPUTUHANBHOCTH); YCIOBUS OXPAHOCIOCOOGHOCTH 00BEKTA
aBTOPCKOTO IIPaBa.

ITocmanoeéxa npooaemu. IlpaBoBa 0XOpOHA Pe3yJIBTaTiB TBOPYOI [isSLIbHOCTI
JIOIMHU 3aBK/IU MOPOPKyBaja 6arato MUTaHb Ta BUKJIWKIB K U HAYKH, Tak
1 3aKOHOTBOPYOI HisibHOCTI. He € BUHATKOM 1 pe3yJibTaTh TBOPUOI MislIbHOCTI
JoauHu chepr HayKH, JiTepaTypyl Ta MUCTEITBA, 10 BiIHECEH] 10 00 €KTIB aBTOP-
cbkoro npasa. OQHUM i3 Hapi’KHUX KaMeHiB [IPaBOBOI OXOPOHM BKa3aHUX 00’€KTiB
€ BU3HAUYEHHS TBOPUYOCTi (OPUTIHAIBHOCTI) TBOPY. AJi’)KE OPUTIHAJIBHICTD TBOPY
€ KBaJi(iKyUuo0 03HaKOI0 06’€éKTa aBTOPChKOro mnpasa. CaMe HasgBHICTH I[bOTO
KPUTEPITO JJIST IEBHOTO PE3yJIBTATy TBOPUOI AiSIIBHOCTI YMOKIUBJIIIOE IO PEHHS
Ha BIJNOBIHMIT 06’€KT peXMMY aBTOPCHKO-IIPaBOBOI oxopoHu. HesBaskaouu Ha
JIOBOJII TPUBAJIMIA 4Yac JOCJiZKEHHS 1 3HaYHWIT MacuB POBIT Pi3HUX aCIIeKTiB yKa-
3aHOI MPoOJIeMaTUKK, BBa)KaTH il BUYEpPIAHOI0 HeMa€ mijcras, 60 A0Ci TUTaHHS
IIOBHICTIO He BUPillleHe, i KOHCEHCYCY He AocATHYTO. Mixk TUM came Kputepii
OPUTIHATBHOCTI TIOCiZIa€ TeHTpaJbHe Micile B (DOPMyBaHHI MPAaBOBOTO PEXKUMY
00’€KTa aBTOPCHKOTO TIPaBa.
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Ananiz ocmannix docaidxcenv i nyonikayii. Iluranug CyTHOCTI KPUTEPIiO
TBOPYOCTi (OPUTIHATBHOCTI) SIK YMOBH OXOPOHO3/IATHOCTI 00’€KTa aBTOPCHKOTO MpaBa
IPUBEPTAJIO YBary BITUM3HSAHMX Ta 3apyOI’KHUX YYEHUX sIK Ha PiBHI JOCJIiIKEHHS
3araJibHUX IUTaHb aBTOPCHKOTO IMPaBa, Tak i okpeMux 06’ekTiB manoi chepu. Cepesn
HAYKOBIIiB, 30KkpeMa, BapTo HasBatu E. I1. TaBpuiosa (E. P. Gavrylova), B. A. [loso-
puesa (V. A. Dozorceva), A. B. Kamanina (A. V. Kashanyna), O. B. KoxaHoBcbky
(O. V. Kohanovs'ku) [1], JI. P. Maiiganuk (L. R. Majdanyk), I. M. MariHOBCbKY
(I. M. Malinovs’ku) [2], O. O. Ilizenko (A. A. Pylenko), P. IlII. Paxmatyniny
(R. Sh. Rahmatulynu), H. €. Sdpkiny (N. Je. Jarkinu) [3], Matthew Sag Ta inmmux.

Mema cmammi — 3’sicyBaTH CYTHICTb KPUTEPIIO TBOPYOCTI (OPUTIHATBHOCTI) SIK
YMOBH OXOPOHO3/IATHOCTI 00’€KTa aBTOPCHKOTO TIPaBa Ha OCHOBI BUBYEHHST MOJIOKEHb
HAyKOBOI JOKTPUHY, HOPM YMHHOTO 3aKOHOJABCTBA IIO/I0 OKPECJIEHOTO TMUTAHHS,
a TaKOXK Cy/I0BOI TPAaKTUKM Ha 3acajaX HayKOBOi OOIPYHTOBAHOCTI Ta TPaKTUYHOI
JIOITIJIBHOCTI.

Buxnao ocnosnozo mamepiany. O6’'ektaMu aBTOPCHKOTO MpaBa € TBOPHU y
ramxysi Hayku, Jgiteparypu ta mucternTBa. Cami 11i Tpu KaTeropii 3a3BUvail CIiBBijI-
HOCSITHCS He 3 TOHATTSM TBOPY, a 3 MOHATTSAM TBOPYOI iSJIBHOCTI, B pe3yJibTati
SIKOi CTBOPIOETHCS TBIp [4, c¢. 80—81]. IIK Ykpainu Ta cremiansbHe 3aKOHOJABCTBO B
cdepi aBTOPCHKO-TTPABOBOI OXOPOHM X04Ya i He BU3HAYAE, 1[0 TaKe TBOpYA [isIJIbHICTh
aBTOPA, IPOTE BAATUM HAM BUIAETLCS TOHATTS, Hazane B 1. 21 4. 1 ct. 1 3akony
Ykpainu «IIpo KyasTypy», Zie BKa3y€eThCs, 110 TBOPYOIO [iSITIbHICTD € 1HAMBIIyaqbHa
Y1 KOJIEKTUBHA TBOPYICTh, PE3YJILTATOM SIKOI € CTBOPEHHs abo iHTepITpeTallist TBOPIB,
1[0 MAIOTh KYJBTYPHY IIHHICTH [J].

B ocHOBI TBOPUOI AiSIIBHOCTI JIIOIUHN JIEKUTH TBOPYICTD, SIKA 3aBXK/IU TTOPOJIKYE
110ch HOBe, HaBiTh MojiepHe. HoBe y 3arasbHOMY pO3yMiHHI MOKe BUpakaTHCS B
HOBU3HI TIOHSATD, HOBIiT (hOpPMi BUpaKeHHST TBOPY, B HOBIH i7iel, HOBill HAYKOBIi1 KOH-
teritii Tomo [6, ¢. 135]. ¥ TBOpi HOBM3HA MOJKe TIOJISATATH SIK B HOBU3HI HOTO 3MiCTY,
B HOBW3HI i/IEHHOTO TPAaKTyBaHHS Bi/IOMUX paHilie (haKTiB, Tak i B HOBU3HI (HopMH,
B SKiil Moxe OyTU IIpeACTaBJeHo i He HOBe, JaBHO BigoMuil 3micr [7, ¢. 98]. Tsop-
9icTh aBTOPA TBOPY — 00’€KTa aBTOPCHKOTO MMpaBa — Ma€ (opMOTBipHUI XxapakTep |8,
c. 15], mosasik TBopua cKJag0Ba TBOPY (POPMY€E HOBI IIHHICHI BIaCTHBOCTI B 06’€KTi
aBTOPCBKOTO TIpaBa. BijicyTHICTD y AiSIBHOCTI JTIOAWHU TBOPYOI CKJIAZIOBOI YHEMOXK-
JIMBJIIOE CTBOPEHHSI TBOPY sIK 00’'EKTa aBTOPCHKOTO MpaBa. BpaxoByiouw Te, 1110 aBTOp-
CBKO-TIPaBOBA OXOPOHA peasi3yeThes yepes (popMy BUPaKEHHST TBOPY, OCKITbKU came
3aB/SAKM il B 00’€KTI aBTOPCHKOTO MpaBa (hOPMYIOTHCST WOTO IIHHICHI BJIACTUBOCTI,
TOMY i pe3yJibraT TBOPYOI isS/IbHOCTI MOBUHEH OyTH BigoOpaxkeHUil came y dopmi
BUpaXKeHHsT TBOPY. [IpoTe He BUKIIIOUEHO, 10 TBOPYUI Pe3yJbTatT Oy/ie MaTH Miciie i
B 3MIiCTi TBOpY, aJie 11e BKe BUXOANTH 32 MeKi aBTOPCHKO-TIPABOBOI OXOPOHU i € 00’€K-
TOM iHIIIO1 chepr TTPABOBOI peryiaMeHTallii (HampuKkJIa, 3MiCT TBOPY MOXKE MiCTUTH
HayKOBe BiIKpUTTS TOIIO). ToK caMe TBOpYA CKIa/ioBa B (hopMi BUPaKEHHS TBOPY
(hopMye K0JI0 OXOPOHIOBAaHUX 00’€KTIB chepr aBTOPCHKO-TIPABOBOTO PEryJIIOBAHHSI.

HasgBuicTh TBOpYOi cKJIaqo0BOI, SIK NPaBUJIO, B 00’€KTI aBTOPCHKOTO IpaBa,
(hakTUUHO TPE3TOMYETHCS, X0Ua YMHHE aBTOPCHKO-TIPABOBE 3aKOHOAABCTBO i He
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BCTAHOBJIIOE TIPE3YMIIINII0 TBOPYOTO XapaKTepy TBOPY. 30KpeMa, B CBOill MTOCTaHOBI
[Lrenym Bepxosuoro Cyay Ykpaiau B a63. 1 1. 18 cBoro yacy Bkasas, 1110 pe3yJIbTaT
IHTeJIeKTya IbHOI [IiISITIbHOCTI BBAXKAETHCS TAaKUM, 1[0 CTBOPEHUI TBOPUOIO IIpalieio,
KMo He fnoBeseno intmre [9]. Takuit BUCHOBOK MTOB’sI3aHUl 3 THM, 1110 chepa aBTOP-
CHKOTO TIpaBa BU3Hae (hOpMaTbHUN Ti/Xijl, OCKLIBKHU TBIp cTa€ 00’'€KTOM aBTOPCHKOTO
npaBa 6e3 BUKOHAHHST Oy/Ib-IKUX (DOPMATLHOCTEN TI0/I0 HHOTO, TOOTO TIPH HASIBHOCTI
BCTAHOBJIEHUX 3aKOHOM O3HaK y CUJy (PaKTy OTO CTBOPEHHSI.

Xoua HasIBHICTh TBOPYOTO XapakTepy B 06’€KTi aBTOPCHKOTO TipaBa (TBOpi) i mpe-
3IOMYETBCH, TTPOTEe BU3HAUEHHS MOTO CyTHOCTI, B YOMY caMe MPOABJISIETbCA TBOPUYU
Xapakrep, SKUM BiH TOBUHEH OyTH, € HeOOXITHUM y pa3i BAHUKHEHHS CIIOPY IIO/I0
BKa3aHoOro ob’e€Kra, IMPOBeEeHHI eKciepTusn Toio. Kpurepiii TBopuocTi € moBoi
cy0’€KTUBHUM, BIZIHOCHUM, JI0 TOTO K CJIiJi BPaXOBYBAaTH BEJIMKE PI3HOMAHITTSI TBO-
piB, IO YCKJIQIHIOE BU3HAUYEHHSI YHIBEPCAJIBbHOTO PO3YMiHHA TBOPYOCTI. | B sraHOMY
pasi coig moroautucs 3 3ayBaxkeHHsM O. O. ITirenko (O. O. Pylenko), mo 6yo 6
HAiBHUM IIMyKaTH 06’€KTUBHE MipuJio st noHATTs: TBopuocti [10, c. 236]. Oxnak
PO3YMiHHST KpUTEPit0 TBOPUYOTO (OPUTIHATILHOTO) XapaKTepy, SIKOMY TTOBUHEH BiIII0-
Bizatu TBIip must KBasidikaliii ioro sik 06’eKTa aBTOPCHKOTO IpaBa, € HEOOXiIHNUM,
OCKLIbKK 06e3 I[bOro TBOPYMII XapakTep 00’€KTa BTpayac 3HAUYEHHs KPUTepiio.

Cepen 03HaK, 10 XapaKTEPU3YIOTh TBOPUYUN XapakTep 00’€KTa aBTOPCHKOTO
1paBa, HallyacTille BUIINSIOTh HOBU3HY Ta OPUTIHAJIBHICTh. Y 3B’SI3KY 3 ITUM JIOTiKa
PO3BUTKY 3arajibHOTO BUEHHS PO KPUTEPil TBOPUOCTI B €BPONEUCHKIN JTOKTPUHI
ABTOPCHKOTO TpaBa BU3HAYAIACS JMCKYCI€0 1MPpo cyO’eKTuBHE i 00’€KTUBHE PO3Y-
MiHHST KpUTEPio TBOpYOro xapakrepy (iHauBiayanbrocti) TBopy [11, c. 95]. Cy6’ek-
TUBHUHN HiAXix nepenbadae po3yMiHHS TBOPYOIO XapaKTepy 00'€KTa aBTOPCHKOIO
paBa Kpi3b MPU3MY BUSBJIEHHS 1HIWBIAyaJbHOCTI aBTOPA, € BifloOpakKeHHSIM HOT0
0cOOUCTOCTI, 30KpeMa CTUJII0 BUKJIA/Y, 110 pOOUTH TBip opuriHajibHuUM. BogHouac
00’ eKTUBHUI Ti/Xi/l IPYHTYETHCS HA HassBHOCTI 06’€KTHBHOI HOBU3HU. [IpoTe BapTO
3a3HAYUTH, 1[0 JIy’KE€ YaCTO 3aCTOCYBAaHHS IMOHSATTS HOBU3HU K O3HAKU KPUTEPIilO
TBOPYOCTI B aBTOPCHKOMY TIpaBi BUKOPUCTOBYETHCA B 3MiCTOBOMY PO3yMiHHI SK
CMHOHIM OPUTIHATBHOCTI, TOMY € BUTAJIKU TEPMIHOJIOTIYHOI, & He 3MiCTOBOI PO3Pi3-
HEHOCTI 03HAK KPUTEPil0 TBOPYOCTI.

Choro/iti i GIIBIICTH HAYKOBIB, i (PaKTHUYHO CyA0Ba MPAKTUKA PO3KPUBAIOTH
KPHUTEPINl TBOPUOCTI Yepe3 03HAKY OPUTiHAIBHOCTI (hopMHU BUpaskeHHsT (Cy0 €KTUBHUIT
mizxina). Bumagku 3acTocyBaHHS O3HAKUW OPUTIHATBHOCTI, SIK i HOBU3HW KPUTEPIIO
TBOPYOCTi 00’€KTa aBTOPCHKOTO TMPaBa SIK 3arajibHOI O3HAKW, YMHHE 3aKOHOABCTBO
IpsIMO He BU3Hayvae. JIuiie B OJMHUYHUX BUIA/IKAX 3aKOHO/aBellb BXKUBAE TEPMiH
«OpUTiHAJBHICTB»: 1) oxopoHu Ha3Bu TBOPY (CT. 9), 2) po3KIa/liB PyXy TPAHCIOPT-
HUX 3aco0iB, Tejepagionepenad, TeneOHHUX JOBIIHUKIB Ta iHIIUX aHAJOIIUHUX
6a3 manux (ct. 10 3akony Ykpainu «IIpo aBTOpChKe mpaBo i cymizkHi nipaBas) [12].
¥ Mupexrtusi €C 1po 1npaBoBy 0XOPOHY KOMIT IOTEPHUX MTporpaMm y 1. 3 cT. 1 Bu3Ha-
YeHO, M0 KOMIT I0TePHA TIporpamMa Oyjie OXOPOHSITHCS, SIKIO BOHA € OPUTIHAJIBHOIO, B
TOMY CEHCI, 110 BOHA SIBJISIE COO0IO PE3YJIBTAT PO3YMOBOI [iSIBHOCTI CAMOTO aBTOPA.
Hisiki inmi xpuTepii ii 0XOPOHO3MATHOCTI He BCTaHOBJIOIOTHCSA [13]. Takum ynHoM,
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OPUTIHAJIBHICTH PO3IJISANAETHCS SIK CTBOPEHHS 00’€KTa aBTOPCHKO-TIPABOBOI OXOPOHH
B pe3yJIbTaTi CaMOCTIHOI PO3yMOBOI JiIBHOCTI caMOro aBTopa.

Y CIIIA xosT1enIlisi OpUTIHATBHOCTI TBOPY € OJIHUM i3 OCHOBHUX IPUHIIUIIIB
ABTOPCHKOTO TPaBa, SKUI TIOJISITAE B TOMY, 110 HA 3aXWUCT aBTOPCHKUX TIPaB TBIp
MOKe TPEeTeHIyBaTh y pasi AKIO BiH € aBTOPCbKUM TBOPOM Y CEHCi TOTO, MO BiH
MPOABJISIE TeBHUN MiHIMaJbHUUN CTYIiHb JIOJACHKOI TBOPUYOCTI Yy CBOEMY BUPa-
xeHHi [14, c. 40]. Bgano poskpuBae nousattsa opurinambrocTi P. III. Paxmartymina
(R. Sh. Rahmatulyna) yepes Taki o3Haku: 1) y CTBOpeHHST TBOPiB HAyKH, JITEPaTypH
i MucTenTBa 6yJI0 BKJIAJEHO BIACHUIT BHECOK aBTOPA; 2) HEIOBTOPHICTH; 3) YHiKaJIb-
Hicth. ToOTO TBIp CTBOPEHO CaMOCTIIHOIO TBOPYOIO IIpallel0 aBTOPA, HEIIOBTOPHICTh
11e HECXOXKICTh, & HASIBHICTh YHIKAJIBHOCTI KOPEJIOE 3 BUHATKOBICTIO 1 HOBUM (hopMa-
tom [15, ¢. 231]. JI. P. Maiizanuk (L. R. Majdanyk) posriisizae TBip sik OpuriHagibHAI
32 YMOBU HAsIBHOCTI B HbOMY OCOOMCTOTO iHTEIEKTYaJabHOTO (TBOPUYOTO) BHECKY
aBropa — (hisuuHoi 0cobu — B 00CsI31, IOCTATHHOMY [IJisi BUHUKHEHHST OXOPOHIOBAHOTO
3aKOHOM CaMOCTIITHOTrO 00’€KTa iHTeJIeKTyaJbHOI BJACHOCTI, IIPE3YMIILis IPaBOMIp-
HOCTi SIKOTO He 3aliepeveHa Cy/JIOM y BCTAHOBJIEHOMY 3aKOHOM mopsiziky [16, c. 35].

He zannmmnacs mo3a yBaroiwo 03HaKa OPUTIHAJIBHOCTI 1 B CyAOBiN TTPaKTHUIII.
3okpema, Cyn €C HeonHOPa30BO B CBOIH yCTaJeHIN Mpele/ieHTHIN MPaKTUIll B
pillleHHsIX 3a3HauaB, MO0 TBip BBa)KaBCSI OPUTIHATBHUM, HEOOXITHO Ta JOCTATHHO
11106 BiH BizoOGpakaB 0COOUCTICTH aBTOPA, SIK BUPAKEHHSI HOT0 CBOOOIN Ta TBOPYOTO
Bubopy [17; 18; 19]. VkpaiHcbki cyau, OCUIAI0YKCHh HA 03HAKY OPUIIHAIBHOCTI
TBOPY, BKa3yIOTh, [0 OPUTIHAJBHICTh TBOPY O3HAYa€, 10 BiH He MOKe OyTH CKO-
HifiloBaHUI 3 IHIIOTO TBOPY i MOBUHEH MICTUTH 3HAYHMUI OOCAT BJACHOTO TBOPYOIO
Marepiary. 30KpeMa, KPUTEPiSIMU OPUTIHAIBHOCTI YaCTUHU TBOPY — TEPCOHAKY
MOXKYTh OyTH: OpUTIiHAbHE iM’sT Ta 30BHINTHICTH MEPCOHAKA; 1HIUBIAYyaJbHICTh PUC
XapakTepy; €AHICTh Bi3yaJbHOTO 300pakeHHs il XyIOKHBOro omucy (obpas, pucu
XapaKTepy, MaHepU TIOBEIIHKNA) Y CBIZIOMOCTI TIEBHOTO KoJIa 0CIO (JIsT CIPUAHSTTS
SKUMW CTBOPEHO TIEPCOHAK ); HASIBHICTh KOMEPIIIHHOTO MOTEHITIANY /IJI OTO BUKO-
pUCTaHHS BHACJIIOK IX BijjoMocTi (TIOMyJISIPHOCTI) cepen meBHOTO Kosa ocih [20].
B inmiiii cripaBi ¢y, BCTAHOBJIOIOYHM, YW € Ha3Ba TBOPY OPUTIHAJIBHOIO, 30KpeMa
BKa3aB, 1110 BOHA MA€ BU3HAYATH TBOPYY CAaMOOYTHICTh aBTOPA, OYTH MPOLYKTOM HOTO
TBOPYOI ZIYMKH i TIpaIli Ta MO)kKe BUKOPHUCTOBYBATUCH caMocTiitHO. Kpim Toro, cya
3a3HAYMB, 1110 HE MOKHA BBA)KATH HA3BY TBOPY OPUTIHAJIBHOIO TiJIbKY 3 OTJISIY HA Te,
1[0 OPHUTIHATIBHICTH TBOPY He MOXKe OyTH abCOMOTHOIO, OCKIIbKY 1€ € HEKOPEKTHUM
Ta 6e3BiTHOCHUM 111010 0OcTaBUH cripasu [21].

TakuM YMHOM, MOKHA 3POOWTH BUCHOBKH, IO TBIip € OPUTIHAIBHIM, SIKIIO BiH:
1) He ckomiiloBaHMIA, a € CAMOCTIHHUM Pe3yJIbTaTOM JiSLIBHOCTI aBTOPa; 2) BUPAXKAE
iHIMBIIyaIbHICTD, TBOPUY CaMOOYTHICTH aBTOpa, 3) Ma€ MEeBHUIT PiBeHb (CTYIIHD)
inguBigyanbHocTi. Chijl 3a3HAYUTH, 1110 I BU3HAHHS TBOPY OPUTiHAJIbHUM HEMae
HeOoOXiHOCTI B TOMY, 11106 (popMa BupaskeHHs OyJjia abCOMIOTHO OPUTIHAIBHOIO, 1 He
MaJia HisIKUX O3HaK paHillie CTBOPEHUX TBOPIB (HANPUKJIAJ, HASIBHICTh IUTYBaHb
TOIIO), MOBUHEH OYTH MEBHUIT MiHIMaJbHUI CTYIiHb TBOPYOI iHAMBIAYaJbHOCTI
aBTOPA TBOPY.
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Came TOMy OfHI€EIO 31 CKJIQAHOCTEN BU3HAYEHHS O3HAKW OPUTIHATBHOCTI KPH-
Tepifo TBOPUYOCTi € BCTAHOBJIEHHS PiBHS OPUTIHAJIBHOCTI (hOpMU BUPAKEHHS TBOPY,
TOOTO SIKOI0 Ma€ OyTH MiHIMAJIbHA CKJIA/[0BA OPUTIHATIBHOCTI /ISt TOTO, 106 BU3HATH
HasIBHICTb TBOPYOTO XapaKTepy Ta MONIMPUTHA Ha TBIp PeXHUM aBTOPCHKO-TIPABOBOI
oxoponu. 3okpema, Bepxosuuit cyn CIIA natoum BU3HAUYEHHS OPUTIHAJIBHOCTI,
BKa3aB, IO JIJIS1 TOTO, 11100 TBip BU3HATU OPUTIHAJIBHUM, BiH Ma€ XapaKTepPU3yBaTUCS
MpUHAWMHI MiHIMAJTBHOIO BETMUMHOIO TBOPUOI Tipaili [22, c. 42]. [TokazoBuM y 1iboMy
kouTekcTi st CIITA € cripasa Feist Publications, Inc., v. Rural Telephone Service
Co (1991), saxa posrasapanacsa cyaneio O'Konnopom. /lo posrigay i€l cripasu Bep-
xoBHNM Cynom CIITA aBTOpCHKO-TIpaBOBa OXOPOHA HA/IABATACS TBOPY, MOA0 SKOTO
ocoba BKJIaJIajia 3Ha4Hi 3yCUJLIS TA Yac, HEe3aJIEXKHO Bijl TBOPUOI CKJIAI0BOI (JIOKTPUHA
«¥ mori yomma» («Sweat of the brows). ITpore cymast O’'KonHop y pitieHHi cyay BKa-
3aB TIPO Te, 110 pocTo iHdopmartis, Ha siky Rural Telephone Service Co Butparuia
GaraTo yacy, Tpoieit st 300py MaHuX st TesehOHHOTO TOBITHUKA, He MOXKe OyTH
3aXHUIIEHOI0 32aKOHOM TIPO aBTOPCHKE TPABO, OCKIIbKY TBIp He 000B’I3KOBO MOBUHEH
OyTH TIOBHICTIO HOBUM, CKOPIIlle BiH MOBUHEH MAaTH MEBHY <«iCKpy» ab0 «MiHiMasIb-
HUU CTYMiHb» TBOPUYOCTi (OpUTiHAJIBHOCTI) aBTOpa [23].

OpurinanbHicTh (GOpMHU BUPaKEHHST TBOPY Ta 11 PiBEHb MOJKe OIIHIOBATHUCS 32
pe3yJIBTaTOM CTBOPEHHS TBOPY. ¥ KOKHOMY OKPEMOMY BUTIAJIKY, TIIO/I0 Pi3HUX BUJIIB
TBOPIB, OI[iIHKA OPUTIHATBLHOCTI TBOPY € PI3HOIO 1 BUBHAYAETHCS OKPEMO 3 OTJIAAY Ha
0COGJMBOCTI KOKHOTO TBOPY. BpaxoByIou# Mpe3yMIII[if0 TBOPYOTO XapaKTepy TBOPY
sIK 00’€KTa aBTOPCHKOTO TIpaBa, BU3HAUYEHHST HOTO OPUTIHAIBHOCTI 3/IIICHIOETHCS Y
pa3i HasBHOCTI CIIOPY CY/IOM 3 ypaxyBaHHSM BUCHOBKIB, HaJJaHUX ITPOBEJIEHOIO Y
CTIPaBi €KCIePTU3010. 30KpeMa CY/I, PO3TJISIAI0UN CITPABY MIOI0 TIPABOMiPHOCTI BUKO-
PUCTaHHS ITO3HAYEHHS <IIAHCOH», BKa3aB, 1[0 CJIOBO «IIAHCOH» HE € OPUTIHAJIbHUM,
OCKi/IbKM Ma€ (ppaHIy3bKe IMOXOIKEHHs, 3BIKM YBIHIILIO i 0 MOBHOTO 000POTY
YKPaATHCHKOTO CMOKMBAYA i TETep € 3aTaTbHOBKUBAHOIO Ta 3araIbHOBIIOMOIO HA3BOIO
neBHUX MiceHb. CJI0BO «IIAaHCOH» 32 CJIOBHUKOBUM ITOXO/I)KEHHSM € POCIIiCbKOMOB-
Hoio (i yKpaiHOMOBHOIO) TPaHCIiTepaIli€io (PpaHily3bKOTO CJIOBa «ITiCHS» 1 3a3BUYal
03HAYaA€ eCcTPaaHy OapIiBCHKY IMICHIO JIPUIHOTO XapaKTepy. 3araabHOBIZOMO, IO
MTICEHHUN KaHP «IIAHCOH» BUHUK 1 MOIIUPUBCSA HA TEPUTOPii KpalH KOJUIIHBOTO
CPCP ta CH/I Bupomossk 80—90-x pokiB MUHYJIOTO CTOJITTS. TOMY CIOBO «IITaHCOH»
He € pe3yJIbTaTOM TBOpYOi mpaili aBTopiB TBOPY «IIpoext «Pagnokanan «Ilancons
(apupHOe HanoHEHWE, PYOPUKH, TIOAMPOTPAMMBI)», TOMY Y IaHOMY BUIIAKY BOHO
He Ma€ caMOCTIIHOT TIPaBOBOI OXOPOHU SIK 06’€KT aBTOPCHKOTO TIpaBa [24].

[HIIMIT BUIIAJOK — OIliHKA PiBHS OPUIIHAJBHOCTI AucepTaliiiiHoi poboru. Bin-
noBizHO 110 cT. 42 3akony Ykpaiuu «IIpo ocBity» auceprariiiHa pobota mijisirae
MepeBipIli 10/10 HASBHOCTI B Hill akajeMiuHOTO IIariaTy [25]. 3 MeToi0 HaJIeKHOT
peasmizaiiii mosoxeHb 3akoHy MIiHICTEPCTBO OCBITH i HAYKW YKpaiHU y CBOEMY
sucTi Hagano Pexkomengarii mono 3amobiraHHs akajeMigyHOMY ILIariaty Ta ioro
BUSIBJIEHHST B HAyKOBUX poboTax (aBropedeparax, AMcepTallisix, MOHOTpadisax, Hay-
KOBUX JIOTIOBI/IIX, CTATTAX TOMIO) [26]. ¥ 3B’43Ky 3 1M BUII[I HABUAJIbHI 3aKJIaJ1
Ha BUKOHAHHS TOJOKeHb 3aKOHY B I[ill YaCTWHI MPUHHSJIN CBO1 MOJIOKEHHS PO
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MepeBipKy akaJeMiuHNX/HAayKOBUX TEKCTiB Ha Iiariat. KputepieM opuriHajbHOCTI
TEKCTIB BU3HAETHCS MMOKA3HUK PiBHSA OPUTIHAJIBHOCTI TEKCTY Y BiZICOTKAX, OTPUMAHUI
3a JIOMOMOTOIO TTEPEBIPKU TIPOrpaMHKM 3a0e3eUeHHsIM Ha TIariaT 3 ypaxyBaHHSIM
3MeHIIIeHHSI Ha BiZICOTOK MTPABOMIPHUX 3aMl03U4eHb. /[0 ocTaHHiX HajlexaTh — BIacHI
Ha3BH, YCTAJIEHi CJIOBOCIIONYYEHHS, 1110 XapaKTepHi /s IeBHOI cdepu 3HaHb, HAJEK-
HUM Y1MHOM OdopMJIeHe IIUTYBaHHS Ta CAMOIIMTYBaHHS. 3 ypaxyBaHHAM TaKUX YMOB
TEKCT JlucepTallii BBAKAETLCA 31 3HAYHUM, JIOCTATHIM PiBHEM OPUTIHAIBHOCTI, SIKIIO
piBeHb opuriHasbHOCTI He MeHie 50 % (Hu3bkuii), Big 70 — cepenniii Ta 85-90 %
Bucokwuit [27-29]. Ile osnauae, mo aucepraiiiiia poboTa 3 TOYKH 30py KPUTEPit0
OpUTIHAJIBHOCTI 00’€KTa aBTOPCHKOTO TIPaBa MOBMHHA MiCTUTH OPUTIHATIBHOTO TEKCTY
He MeHII sk 50 %.

SIKIO 100 TBOPY HE BUHUKAE CIIPHUX NMUTaHb ab0 HEMAaE BUMYIIEHOI HeoO-
XiIHOCTI TATBEPXKEHHS PiBHSI OPUTIHAJIBHOCTI TBOPY SIK O3HAKW KPUTEPIIO TBOP-
YOCTi, a TAKOK YPAXOBYIOUHN IMPE3YMIIIIiI0 TBOPYOTO XapaKTepy TBOPY sIK 006’€KTa
aBTOPCHKO-TIPABOBOI OXOPOHM, aBTOP 32 HASIBHOCTI (DAKTUIHO HU3BKOTO PiBHS OPUTI-
HaJILHOCTI a0 B3arasii BiICYTHOCTI OPUTIHAIBHOCTI B (hOPMi BUpasKeHHsT TBOPY Hece
MOPAJIbHO-€TUYHY Bi/ITOBIZIJIbHICTD 32 1HTEJIEKTYaJIbHUI PE3yJIBTaT CBOEI JiSLIBHOCTI.

Y KOHTEKCTi 03HAKU OPUTIHAJIBHOCTI Ta 1i PiBHS NMPU PO3YMiHHI TBOPYOIO KPU-
Tepito 06’€KTa aBTOPCHKOTO MPAaBa BAKJIMBUM ACIEKTOM € BU3HAYEHHSI TPABOBOTO
PEKUMY TBOPiB, B SIKUX PiBeHb TBOPUYOCTI € MiHIMaJbHUM. 30KPEMA, /10 TAaKUX TBO-
piB HaJIesKaTh PEKJIaMHI Marepiaiu, KaTaJoru, CXeMH Mpoi3y, 3HauHa yacThHa 06a3
nanux Tomo. Came MIJISIXOM BU3HAUYEHHSI 3HAYHOTO/IOCTATHBOTO PiBHS TBOPYOCTI
(OpUriHaNIbHOCTI) TBOPY MOMKJIMBE PO3MEKOBYBaHHS 00’€KTa aBTOPCHKOTO IpaBa
3 TBOpaMU, MO MalOTh «MiHIMAJbHUN piBeHb TBOPUYOCTi». Crernudika mMpaBoBOTO
PEKMMY TaKUX TBOPiB 0OYMOBJIEHA THM, IO PiB€Hb OPUIIHAJBHOCTI TAKUX TBOPIB
abo B3araJi BiACYTHill i IpaBOBa OXOPOHA iX HarpasjieHa OiJibllle Ha 3aXMUCT iHBeC-
TUIIIi, BKJIaJEHNX Yy 1 00’eKTn (HalpUKIIal, Aesiki 6asu qanux), abo piBeHb iX opu-
TiHAJIBHOCTI € B3araji He3HAYHUM, 10 He /Ia€ TiJICTaB BeCTU MOBY MPO HAJaHHSA IM
3araJibHOI aBTOPCHKO-TIPABOBOI OXOPOHU. TOMY CJIiJl MATPUMATH MPOMO3UILIIO TTPO
BCTAHOBJIEHHST HA Taki 00’€KTH MPABOBOTO PEKMMY — TIpaBa OCOOJHBOTO POY «Sui
generis» [30, c. 121-122], mo3asik yci BOHU HaJIeKaTh /0 HETBOPUYUX 1 3aTaJIbHOIO-
CTYIHMX 00’€KTIB, a iX MOHOIIOJI3AIis1 CYyEePEeYNTh CYCITIbHOMY 1HTEPECY.

Bucnosexu. TakuM 4MHOM, KPUTEPil TBOPUOCTI (OPUTIHATBHOCTI) K YMOBA 0XO-
POHO3IATHOCTI 00’€KTa aBTOPCHKOTO TIPaBa, SIK MPABUJIO, IPE3IOMYETHCS B TBOPI, & Y
BUTAIKAX HEOOXIHOCTI foro KBasridikariii Mmoo meBHOro 00’eKTa (HApuKIazl, y pasi
CIIOPY), TIOBUHEH BU3HAYATUCA KPi3b MIPU3MY BUPAKEHHS 1HAWBIyaTbHOCTI aBTOPA,
BijtoOpaskeHHsT f10r0 0COOMCTOCTI, TBIp He MOBUHEH OYTH CKOIMHOBAHUM 1 MiCTUTH
Bi/INIOBIIHUI PiBE€Hb OPUTIHAJIBHOCTI 1[O/I0 TIEBHOTO Pe3yJIbTaTy TBOPUOI MisIIbHOCTI
y cdepi HAyKH, JITEPATyPU Ta MUCTEITBA, SIKUI HE 3aBK/IH MOKe OyTH aOCOTIOTHIM.
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Criterion of creativity (originality) as a condition of protectability of subject matter of
copyright

In the article, the author considers the question of the criterion of creativity (originality) as a
condition of protectability of subject matter of copyright. It is indicated that the current civil legislation
does not provide an understanding of the creative activity (originality) of the work. At the same time, the
case law is based on the principle that the creative component in subject matter of copyright is presumed.
Nevertheless, the question of the creative nature of the work may arise in the event of a dispute. In
addition, an understanding of the criterion of creativity is necessary during the examination process.

The criterion of creativity (originality) of the work is analyzed from the point of view of the subjective
approach — through the prism of expression of the author’s individuality, the reflection of his personality,
and objective approach, which is based on the presence of objective novelty. The author concludes that
today the majority in both scientific circles and actually in the judicial practice of disclosing the criterion
of creativity is carried out through the subjective approach.

The signs are given in the presence of which we can assume that the work has a creative (original)
nature. It is noted that in order to recognize a work as original, there is no need for the form of expression
to be absolutely original, and to have any features of previously created works (for example, citations,
etc.), but only a certain level of creative individuality of the author in the work is enough.

The question of determining the level of originality of the form of expression of the work is analyzed,
namely, what should be the minimum component of originality in order to recognize the existence of a
creative nature and extend to the work the regime of copyright protection. It is indicated that in each case,
for different types of works, the assessment of the originality of the work is different and is determined
Jfor each work separately, taking into account its features.

The study of the criterion of creativity (originality) is carried out based on a thorough and
comprehensive analysis of legislation, case law, and scientific opinion that has formed on this issue. Based
on the analysis of the criterion of creativity (originality) as a condition of protectability of subject matter
of copyright, conclusions are made.
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BMKOHABYA CMAA PILLEHb TPETEMCbKMX CYAIB

Hocnioacerno mpemeticoke cyOOuuHcmeo sk 00y 3 ALbMEPHAMUGHUX (OpM 3axucmy cy6 eKxmue-
nux npas, c60600 ma inmepecie Qisuunux ma opuduunux oci6. Busuenns npobremamuxu peanizayii
pilensy mpemeiicokux cyoié no6’s3amo 3 AHari3om poii mpemeiicbkozo CYOOUUHCmed y CYCniibHux 6i0-
HOCUHAX, NOPIBHAHHAM NPABOCYOHUX QYHKUYIL, NPUMAMAHHUX CYOam K opeanam nyorunoi enaou, ma
Mexcam PUCOUKUITIHUX NOBHOBANCEHb mpemeticokux cydis. Baxciusum ¢ posnodin mix npasocyonumu
ynryismu oQiyitiHux cyoosux ycmanos ma Komnemenyicro mpemeticokux cyoie. Illpasosuii xapaxmep
piwens mpemeticokozo cyoy 6idpisHacmvcs 6i0 Npasosozo xapaxmepy piutens oQiuiunux cyoosux ycma-
106. Boonouac, 3a nepedbauenux 3aKonom ymos, 6OHU MAOmMs GUKOHABYY CULY i MOJCYMb GYmu 6UKOHAHI
npuUMYCcoeo.

KmouoBi cioBa: Tpereiicbki cyau; TpeTelicbKe CYIOYUHCTBO; TIPABOCY/IIS; BJACTUBOCTI PillleHb
Cy/IiB; BJIACTUBOCTI pillleHb TPETEHCHKUX CY/IiB; BUKOHAHHS CYJIOBUX PillleHb; BUKOHABYE ITPOBAJIPKEHHS.

Cubunée /1. M., xanpuar OPUINYECKUX HAYK, JOIEHT, TONEHT Kadeapbl rPakIaHCKOTO TPo-
1iecca, HarmonanpHelil topundeckuii yauBepcuteT numeHu Spociasa Mynaporo, Ykpansa, r. XapbKoB.
e-mail: densibilyov@gmail.com ; ORCID 0000-0001-8441-0573

HcnonnurenpHast cuia pemieHU TPeTEHCKUX CyI0B

Hcenedosano mpemeiickoe cyoonpoussoocmeo xax 00HA U3 ANBMEPHAMUBHLIY (OPM 3aAUUMbBL
cybvexmusHvIx NPas, c60600 U UHMEPECO8 PUIUUECKUX U OPUOUYECKUX UL, 8 ACheKme NPoOIeMamuKu
peanusauuy peuleHull mpemelckux cyoos. Paccmompenue smux 60npocos Cs3aHO C AHALUIOM DOJU
mpemetickozo cyoonpou3o0cmea 6 0OWEeCMEeHHbIX OMHOUEHUSX, CPACHEHUEM NPABOCYOHBIX (yHKYUIL,
NPUCYUUX CYOAM KAK OP2anam nyoruunoll 6Aacmil, u npedeiam 0pucOUKUUOHHIX NOIHOMOUUT mpemeti-
cxkux cydos. Baxcnvim sieasemces pasdenenue mencoy npasocyonviMu QyYHKUUIMU OPUUUATLHBIX CYOeb-
HOIX Yupencoenuil u Komnemenyuen mpemetickux cyoos. IIpasosoii xapaxmep pewenuii mpemeiickozo
cyoa omauuaemcs Om npasosozo Xapaxmepa pewenull OPuyUaIbHvlx cyoebnbix yupeicoenui. B mo jce
8peMsl, 8 NPEOYCMOMPEHHBIX 3AKOHOM CYUASX, OHU NOTb3YIOMCSL UCROIHUMETLHOU CULOL U MOZYMm Obimb
UCNONHEHDL NPUHYOUMETBHO.

KmoueBble cioBa: Tpereiickue cy/bl; TpeTeiicKoe Cy/0IPOM3BOJICTBO; IIPABOCY/INE; CBOHCTBA
Cy/1eOHBIX pellleHuil; CBOWCTBA PelleHUH TPETEHCKUX Cy/I0B; UCIIOJIHEHUE CyAeOHbIX PelleHuit; neno-
HUTEJIbHOE TTPOU3BO/ICTBO.
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Ci6invoe []. M. BukoHasua cuna piwueHb mpemeUlicbKux cyoie

ITocmanosxa npoéaemu. BukoHaBue TIPOBAKEHHST PO3TIISITAETHCS K CHCTEMA
MpoTlecyaJibHUX MeXaHi3MiB BUKOHAHHS PillleHb CY/IiB, IHIIUX OPTaHIB Ta MOCAI0BUX
oci6. PimenHs TpeTeiicbKMX Cy/iB BiAMOBIAHO /0 3aKOHIB Ykpainu <IIpo Tpereiichki
cymuy, «IIpo BukonaBue mpoBapkenns», [lusisbHoro mporecyanbHoro (mam — IITK
Ykpainn) ta Tocnogapcbkoro mporecyanbHOro KojekciB Ykpaiau (gami — T'TIK
Ykpainn) MOKyTh OyTH BUKOHAHI MPUMYCOBO 32 YMOB IX MEPEBIPKHU Ta JOIYCKY
710 BUKOHAHHA KOMIIeTeHTHUMU cyzamu. [IpoTe neski mutanHs iX BUKOHAHHS He
MaroTh JIOCI JIOCTaTHBOTO HAYKOBOTO po3pobseHHs. Ili nmuranHs mos’si3aHi i3 yH-
JTAaMEHTAJIbHUM PO3YMIHHSM CYTi TPETEHChKOTO CYIOUMHCTBA, HOTO MIiCIsl B CUCTEMI
MEXaHI3MiB 3aXUCTY TIpaBa, 0COOJIMBOCTEN BUKOHABYMX TIPOIEYP, BOHM BUMAaraiTh
KOMIIJIEKCHOTO JIOCJI/I>KEHHSI Ta CUCTeMaTu3allii.

Axmyanvnicms memu 0OyMOBJIEHA THM, 1110 Cy9acHe 3aKOHOABCTBO mepebyBae
B IMHAMIYHOMY PO3BUTKY. TpeTelicbke CylIOUMHCTBO, K I iHII 1103acy/l0Bi IIpole-
JLypH 3aXKUCTy Cy0'€KTMBHUX TIpaB, CBOOOJ Ta iHTEpPECiB, 3HAMIILIO 3HAUHE PO3IIOBCIO-
JUKEHHST Y CYCIIIbHUX BiIHOCHHAX. 3aKOHOABCTBO MOTPEOYE YIAOCKOHATIEHHS, BOHO
MOBUHHO CBOEYACHO, HAJIE)KHO Ta TADMOHIITHO pearyBaTH HAa BUKJUKH, 1110 BUHUKA-
I0Tb Y CYCHIJIBCTBI. 3allOPYKOIO IIbOTO € CTBOPEHHSI aKTYaJbHOTO JOKTPUHAJIBHOTO
MiIXO/y B aHAI31 CYCIIJBHIX SIBUII, MEXaHI3MIB 3aXUCTY TPaB CBOOO Ta iHTEpPECIB
cy0’€KTiB IMBIIBHUX i TOCITOAPCHKUX BiIHOCKH. Peasizailist TpeTeiicbKUMU CyaMu
CBOIX IIOBHOBasKEeHb Iepebadyae rapMOHiiiHe IIOEIHAHHS MiXK 3aKOHOZaBCTBOM IIPO
TPeTeNChKi Cyau, TMPOIleCyaJbHUM 3aKOHOIABCTBOM Ta 3aKOHOJABCTBOM TIPO BHUKO-
HaBYe [IPOBAJIPKEHHS.

Ananiz ocmannix Hayxosux 0ocnioxcenv ma nyodaixayii. Ilutanus momno
poJTi TPETeiChbKOro CYIOYNHCTBA B CHCTEMI M0O3ACYI0BOTO 3aXKCTy CyO €KTUBHUX
npas, cBOOO Ta iHTEpeciB, OCOOIMBOCTI BUKOHABYMX IPOIEAYP Ta iHINI aKTyasbHi
nutants posrasganucs 1. B. Augponosum (I. V. Andronov), A. H. BanamoBum
(A. N. Balashov), I. O. Byrom (I. O. But), O. B. Taesoro (O. V. Gayeva), A. 1. 3aiite-
BuM (A. 1. Zaycev), 0. A. 3aiineBoio (Yu. A. Zayceva), 10. O. KoBaTkoBchKUM
(Yu. O. Koviatkovskyi), 0. [I. IIpuruxoio (Yu. D. Prytyka), B. B. Cyxonocom
(V. V. Sukhonos) ra inmmvu. Aste 3a3HaveHi nmuTaHHs TOTPEOYIOTh MOAATKOBUX
JOCJIiIZKEeHb, TIMOOKOr0 HAYKOBOIO aHasli3y, cucTeMaTH3allii JOKTPUHU Y KOHTEKCTI
BUKOHABYOI CUJIM PillleHb TPETEHUChKUX CYiB Ta MEXaHI3MiB IX MPUMYCOBOI peasri3aifii.

Memoro cmammi € NOCiPKEHHST BAKOHABYOI CUJIU PillleHb TPETEHChKUX CY/IiB 3
ypaxyBaHHAM MiCIIsI TPETEUCHKOTO CYZIOYMHCTBA B CUCTEMI MeXaHi3MiB 3aXUCTY TIPaB,
cBOOOJI Ta iHTEPeCiB yUYACHUKIB IUBIJIBHUX 1 TOCTIOAAPCHKUX BiTHOCHH.

Buxnao ocnoenozo mamepiany. JlisiibHiCTh TPeTEChKUX CYAIB B YKpaiHi
peryJoeTbes 3akonom Ykpainu «IIpo tpereiichki cyany, npuitasatum 11.05.2004 p.
(mami — 3akon) [1].

Biamosigao mo cr. 5 nporo 3akoHy opuanyHi Ta/abo ¢iszuuHi 0cO6M MAIOTh
[PaBO TepefiaTi Ha PO3IJIS TPETEHCHKOTO Cyay Oyab-sIKUI CIp, SKUil BUHUKAE 3
IUBIJIBHUX YU TOCIOAAPCHKUX MTPABOBIIHOCHH, KPiM BUIA/IKIB, Tlepe0aueHIX 3aK0-
HoM. Crrip Moxke OyTH TIepelaHuil Ha PO3TJIsijl TPETEChKOro Cy/y 3a HasiBHOCTI MixK
CTOPOHAMMY TPETENChKOI YyTo/u, sSIKa BiIMOBIZIA€ BUMOTaM ITbOTO 3aKOHY.
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Crip Moske OyTH MepeJaHuil Ha BUPILIIEHHST TPETEHCHKOTO CYLY /10 TPUIHSTTS
KOMIIETEHTHUM CY/IOM PillIeHHST Y CIIOPi MiXK TUMU K CTOPOHAMHU, 3 TOTO X IIpeiMeTa
13 TUX caMUX ITi/ICTaB.

CratTs 6 11bOrO 32aKOHY BU3HAYAE, STKi CIIPABU MOXKYTh PO3TJSIATA TPETEHChKI
Cy/iu. 3aKOH YCTaHOBJIIOE JIOCTATHBO IIUPOKY IOPUCAUKINIO TPETEHCHKUX CY/IiB 33171
POSIJISILY IUBLIBHKUX Ta FOCIOAAPCHKUX CIIOPIB, XOUa BOHA Ma€ OOMEKEeHUiT XapaKrep.

TpeTeiicbke CymTOUYMHCTBO PO3TJISANAETHCS K ajJbTepHAaTUBHA (hopMa IUBIIBHOIL
OPUCAUKIT y TTIOPIBHAHHI 3 CYyIOYMHCTBOM, IO 3/IHCHIOETHCS EPKAaBHUMU CYI0-
BUMU ycTaHOBaMU. /lep;kaBa He CTBOPIOE TPETEUCHhKUX CY/IiB, ajie Ha 3aKOHO/IJABYOMY
PiBHI /1a€ MOXJUBICTD 1X CTBOPIOBATU. MOKJIUBICTh CTBOPEHHS TPETEHCHKUX CYIiB
€ CTAaHJAPTOM JIEMOKPATUYHOTO CyCHiJbeTBa [2, ¢. 237]. Posrign cripaBu B TpeTeii-
ChKOMY Cy/Ii — Iie peaJjiisallisi Hecy0Boi (hOpMM 3aXUCTY IIPAB aBTOHOMHUM Cy0'€KTOM
3aXHUCTY TIpaBa, 6e3 epsKaBHOTO BTpydaHHst. 1le peasisallist «rOpU30OHTATIBHUX> 3B's13-
KiB y CyCIiJIbCTBI B PO3pi3i iCHyBaHHS MEXaHiI3MiB 3aXMCTY TIPaB, 10 PO3TISIATHCI
SIK aJIBTePHATHUBHI a0 JIOTOBIPHI.

Croponu I06pOBIBEHO TTEPEAIOTh CIIPaBy Ha PO3TJISI TPETEHCHKOTO CY/LY, Bil-
MOBJISIIOYUCD BiJl 3BEPHEHHS JIO JIepKaBHUX CY/IOBUX YCTAHOB. YKJaJleHHSI TpeTeii-
ChKOI YTOZIU He PO3IJISIAETCS SIK HEeAOMYCTUMA JIist B IOKTPUHI HEOOMEKEHOI CyI0BO]
opucaukiiii [3, c. 232]. HeBumaikoBo 9acTHU TpeTs Ta 4eTBepTa CT. 4 [luBinsHOTO
MIPOIIeCyaThbHOTO KOMEKCY YKpaiHu [4] omMHOYACHO BCTAHOBJIOOTH, IO BiIMOBA Bifl
1paBa Ha 3BEPHEHHS /IO CY/ly 3a 3aXMCTOM € HEJINCHOI0, ajie yrojia CTOPiH PO Tepe-
Jlauy CIOpYy Ha PO3IJIS TPETeCbKOTo Cyy JoIycKaeTbes. [Jo Tperelicbkoro cyay
3a yroJI0I0 CTOPiH MOKe OyTH Tepeannii Oyab-sIKuii CIIip, SKUI BUHUKAE 3 IIUBLJIb-
HUX [IPABOBIJIHOCHH, KPiM BUIIAJIKiB, MepedadyeHnX 3aKOHOM. AHAJIOTIUHe MPAaBUJIO
MicTuTb i ¢T. 4 TocmomapchbKOro mpoiecyanbHOro Kojaekey Ykpainu [5].

Boanouac ykiazieHHsT TPETEChKOI IO Ta PO3TJI]L CIIPABU TPETEUCHKUM CY/IOM
He 11030aBJISTIOTh OMIIiiHI CYZ0BI YCTAHOBU MOKJIMBOCTI KOHTPOJIIO 3 iX 60Ky, CTaTTst
2 3akony Ykpainu «IIpo Tperelicbki CyZi» BCTaHOBJIIOE MOHATTS «KOMIIETEHTHUIA
cyn». KomnerenTHuii ¢y — MicieBuii 3araJbHU CyJl Y1 MiCIIeBUI TOCIONAPChKUI
Cy/l 32 MICI[eM PO3TJISIY CIIPAaBU TPETEMCHKUM CYJIOM. 3Ti/IHO i3 YACTUHOIO JAPYTOIO
cT. 51 1poro0 3aKOHY pPillleHHsST TPETENCHKOTO CyAy MOXKe OyTH OCKap:KeHe CTOPO-
HaMM, TPETIMU ocobaMu, a TaKOK ocobaMu, siKi He Gpajn y4acTh y CIpaBi, y pasi
SIKIIO TPETEHCHhKUIT Cy/I BUPIIIMB MMUTAHHS TIPO iX MpaBa i 000B’sI3KM, Y BUMAIKaX,
nependaveHnx UM 3aKOHOM, JI0 KOMITIETEHTHOTO CY/Ly BiZITOBIZIHO JI0 BCTAHOBJIEHMX
3aKOHOM TTi/IBiIOMYOCTI Ta mifcyaHoCTi cripaB. BianosiaHo 10 yacTuHu mepiioi ct. 56
1[bOT0 3aKOHY 3asiBa PO BHUIA4y BHUKOHABYOTO JOKYMEHTA MO)Ke OyTH TIO/aHa 10
KOMIIETEHTHOTO Cy/ly TIPOTSITOM TPbOX POKIB 3 IHSI IPUHUHATTS PIllIEHHST TPETEHChbKUM
cyznoM. Taxi mporiecyasibHi (DYHKINI Cyly MalOThb O3HAKW CTaJlii CyZ0BOTO MPOIIECY
[6, c. 35].

TaknM ynHOM, Ha KOMIIETEHTHI CY/IM TOKJIAJAI0ThCS MUTAHHS 11[0/I0 OCKaP;KEeHHS
pillleHb TpeTeliCbKUX CY/iB Ta BUJAauy BiJINIOBIIHUX BUKOHABUYMX JIOKYMEHTIB.

Posmimu VIII Ta IX HITK Ykpaiau TakoxK TpUCBAYEHi TUTAHHSIM OCKapP:KeHHST
pillleHb TPeTeNChKUX CY/IiB Ta HaJlaHHS J03BOJY Ha TPUMYCOBE BUKOHAHHS PillleHb
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tpeteiicbkux cyziB. Po3zain VII T'TIK Ykpainu Takok NMpuUCBSYEHUN aHATOTIYHUM
MATAHHSM.

BaactuBocrti pilieHb TpeTeHCbKUX CY/IiB, Y TOMY YMCJIi X BUKOHABYY CHJIY, CJIi/T
PO3TJISAaTU, BUXOAIUN 3 JOKTPUHAJBHUX OCHOB IX MiSJIBHOCTI. Y 1TbOMY KOHTEKCTi
cain nocaatucd Ha Pimennsa Koncrurtyniitnoro Cyay Ykpainu y cripasi 3a KOHCTH-
TYHIHHUM ToZaHHAM 51 HapoJHOTO JemyTaTa YKpainu 1mojao Biamosianocti Kon-
crutytii YKpaiau (KOHCTUTYIIIHOCTI) MOJIOKeHb ab3alliB ChOMOTO, OUHAIISITOTO
cT. 2, cT. 3, 1. 9 ct. 4 Ta po3a. VIII «Tpereiicbke camoBpsiiyBaHHS» 3aKOHY YKpaiHu
«IIpo Tpeteiicbki cyaus, cipaa Ne 1-3/2008 [7]. Koucturymiitnuit Cyz 3a3HaUMB,
1[0 TAPaHTYIOUN CyIOBUI 3aXUCT 3 OOKy gepskaBu, OCHOBHUI 3aKOH YKpalHU BO/I-
HOYAC BU3HAE MPABO KOXKHOTO Oy/Ib-sIKUME He 3a00POHEHUMH 3aKOHOM 3ac00aMu
3axXMIIATH CBOI IIpaBa i cBOOOAM BiJl OPYILEHb i IMPOTUIIPABHUX MOCATaHb (YacTHHA
m'sara c1. 55). Koncrurymiiinuit Cy/ 3a3nauuBs, Mo MPABOCYAS — 1€ caMOCTiiHa
rayty3b JI€PsKaBHOI JIiSIIBHOCTI, SKy Cy/IW 31MCHIOIOTH IIIJITXOM PO3TJISILY i BUPIIIEHHS
B CYIOBMX 3aCiZIaHHSX B 0COOJIMBIN, BCTAHOBJIEHIN 3aKOHOM IIpoliecyasbHill opmi
NUBIJIIBHUX, KPUMIHAJIBHUX Ta iHIKX cipaB (1. 3 MOTUBYBAJbHOI YaCTUHU YXBaJIu
Koncturymiitnoro Cyny Ykpainu Big 14 sxoBtHa 1997 p. Ne 44-3). Tpereiichkuii
PO3TJI/T CTIOPiB CTOPiH y cepi MUBIIBHUX i TOCIOAAPCHKUX MPABOBITHOCUH — TIe
BUJI HeJlePKaBHOI I0PUCAUKITINHOI [iITbHOCTI, SIKY TPETEUChKi Cy/In 3/[IHCHIOIOTh Ha
ijIcTaBi 3aKOHIB YKPaiHU IIJISIXOM 3aCTOCYBaHHS, 30KpeMa, METO/[iB apOiTpyBaHHSI.
3aiiicHeHHs TpeTelchbKUMK cyaaMu (DYHKII 3axucTy, nepegbadenoi B abs. 7 cT. 2,
cT. 3 3aKOHY, € 3/IICHEHHSIM HUMU He TIPABOCY//Id, & TPETEHCHKOTO POIIJISILY CIIOPiB
CTOPiH y IUBIJIBHUX 1 FOCIIOAAPCHKUX MTPABOBITHOCUHAX Y MeKaxX MIPaBa, BU3HAUYEHOTO
4. 5 cr. 55 Koncruryiiii Ykpainu. TpetelicbKi cyau He 3[iHCHIOIOTH MPaBOCY IS,
iX pillleHHS He € aKTaMU IIPaBOCY//Is, a CaMi BOHM He BXOJAThb /10 CUCTEMU CY/iB
3arajibHOl I0PUCIAUKILI.

Takum 4MHOM, HEe MOXKHA PO3TJAAATH JiSIbHICTh TPETEUCHbKUX CY/IB K TaKy,
IO CTIPSIMOBaHa Ha peasizallifo (hyHKIH TpaBocyi/id. Y 1[bOMY PO3yMiHHI PillleHHS
TPETEUChKUX CY/iB HE € aKTaMU MPABOCY/I/S, X04a 1 PO3TJISAAIOTHCS 5K JIeTAIbHI aKTh
npaBo3actocyBaHHsA. OHAK PillleHHS TPETeHChKUX CY/IiB MAIOTh JIeTKi BJACTUBOCTI,
MpUTaMaHHi 1 piteHHsM ODIIIHHNX CY/I0BUX yCTaHOB [8§, ¢. 12].

Curix 3a3HaunTH, MO 3aKOHOABCTBO YKPAiHU MPO BUKOHABYE MPOBAKEHHS
CIpPsSIMOBaHe Ha €/IMHI YHiBepCaJIbHi CTAaHAAPTH BUKOHABYUX TIPOIEAYP SIK CTOCOBHO
pillleHb CY/iB, TaK i pillieHb IHIINX OPraHiB Ta MocagoBuX ocib. JIviie cyoBi pilneHHs
B IIbOMY TIE€PENiKy MOKYTb PO3TJSANATUCDH SK aKTH MpaBocyAasd. PimeHHs iHITNX
OpTaHiB Ta TMOCAIOBUX OCIO TAKUMHU HE €.

[{o1iTbHO pO3TIAHYTU TMUTAHHS 110/I0 BUKOHAHHS PillleHb TPeTeChbKUX CY/iB
y AWHAMIIi PO3BUTKY 3aKOHOAABCTBa. Tak, 3akoH Ykpaiam «IIpo BukoHaBue mpo-
BajpkeHHst> Big 21.04.1999 p. [9] y cr. 3 mepenbayas, 10 BUKOHaHHIO [lep:KaBHOIO
BUKOHABYOIO CJIYKOOIO IiAJISAraloTh PillleHHS TPETeMChbKUX CYIIiB BiANOBIAHO 10
3aKOHIB YKpaiHu.

Crupatoyuch Ha Te, 1110 Ha TOHW Yac MUTAHHS AISIBHOCTI TPeTeHCbKUX CY/iB
BU3HaYaIUCh 3akoHOAaBcTBOM, puiiHaTUM B CPCP, a came IlosoxenHsM mnpo
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Tpereiicbkuii ey, 1o 6yso gogarkom ao IITK Yipaiuu Bix 18.07.1963 p., ta Iloso-
JKEHHSIM TIPO TPETENCHKUI Cy/I [IJIst BUPIMIEHHST TOCTIOAPCHKIX CIIOPIB MisK 00’€/THAH-
HAMU, MIAITPUEMCTBAMM, OPraHi3allisIMHU 1 yCTaHOBaMHU, 3aTBEP/PKEHUM ITOCTAHOBOIO
JepsxasHoro apbirpaxy pu Pazxi Minictpis CPCP Bix 30 rpyzausa 1975 p. Ne 121,
BUHUKJIA KOJIi3is1 CTOCOBHO NMHUTaHb BUKOHAHHS PillieHb TPETEWCHKUX CY/IiB 3 Bpa-
xyBaHHAM 1ux llomoxens Ta 3akony Ykpainu «IIpo BukoHaBuye mpoBaKEeHHS».
Bigmosinps Ha 11e nutanusa aaB Koncrurynitinuit Cyn Ykpainu y cBOEMY pillleHHi Y
CITpaBi 32 KOHCTUTYIIMHUM 3BEPHEHHSM CIIJIBHOTO MiANIpUeEMcTBA «MyKauiBCbKUT
TJIOZIOOBOYEBUH KOHCEPBHUM 3aBO/l» TPO odilliiiHe TaymMadyeHHs 1oJiokeHHs 1. 10
cT. 3 3akony Ykpaiaum «IIpo BukoHaBYe TmpoBa/sKeHHS» (CTpaBa MPO BUKOHAHHS
pitntens Tpereiicbkux cyaiB) Big 24.02.2004 p. y cipasi Ne 1-8/2004 [10]. Y pimenni
Kouncrurynivinuii Cyz 3aznauns, 1o [lonoxenns m. 10 ct. 3 3akony Ykpainu «IIpo
BUKOHABYE TIPOBA/KEHHST» ¥ B3a€EMO3B’si3Ky 3i crarreio 18-1 mporo 3akony Tpeba
PO3YMITHU TaK, 1110 PillleHHS TPeTelChbKUX CY/iB BOAHOYAC € BUKOHABUUMMU JIOKyMeEH-
TaMU, Ha MiJCTaBl SKUX 3a 3asIBOIO CTATYBaya a0 Oro IpeICcTaBHUKA IIPO IIPUMYCOBE
BUKOHAHHSI PillIeHHs JiepsKaBHI BUKOHABII PalOHHUX, MiCbKUX (MicT 06JIaCHOTO 3Ha-
4eHHsl ), PAHOHHKMX Y MiCTaxX BiUIJIiB JepKaBHOI BUKOHABYOI CIIy:KOM MaioTh 3abe3rie-
YUTH TPUMYCOBE BUKOHAHHS PillleHb IUX CY/IiB, SIKIIO iHIIe He mepeadayeHo 3aKOHOM.

TakvM YMHOM, BUHUKJIA CUTYAIlisl, KOJIM YUHHE 3aKOHOIABCTBO Mepeadadnsio
MOKJIMBICTD BUKOHAHHST PillleHb TPETEUCHKUX CYAiB 63 J0aTKOBOTO KOHTPOJIO 3
60Ky OMIIIIHUX Cy0BUX ycTaHOB. JIuiie 3 HaOpaHHIM YMHHOCTI 3aKOHOM YKpalHu
«IIpo tpereiicbki cyau» Bix 11.05.2004 p. 6yB ycTaHOBIEHUI KOHTPOJIb ODiiiHOI
CYyZIOBO1 CUCTEMMU 32 PIllIEHHSIMU TPeTetUChbKUX CY/IiB.

Xoua [iSINbHICTh TPETEMCHKUX CY/iB HE € 3/IICHEHHSIM MPABOCY/IS, B OKPEMUX
MpoIlecyaJbHUX ACTIeKTaX X JiSIbHOCTI iICHYIOTh MEXaHi3MU, TPUTAMaHHI JiSLIBHOCTI
OIIINHNX CY/IOBUX YCTAHOB, JIedKi 3 SIKUX € BHYTPIITHIMUA CTPYKTYPHUMH CKJIAJI0-
BUMU MPABOCYJIA, IK€ MAa€ CBOIO BHYTPIIIHIO iHCTUTYyami3alio. Tak, po3risiy ciupas y
TPETENChKUX Cyzax nependadac HassBHICTD MPOIleCyaIbHOI (hOPMHU, 1110 TPUBAE B Yaci
Ta MOAIISAEThCs Ha cTajii. KoxkHa crajis Mae cBo€ aBTOHOMHE 3HAYeHHs Ta MiIKOPSI-
€THCSI €IMHIIT MeTi — 3aXUCTYy TIpaB, CBOOOJ Ta iHTepeciB yyacHukiB cropy. Cucrema
[IPUHIUIIIB TPETEHCHKOTO CY/JOYMHCTBA HAra/ly€ CUCTEMY ITPUHINIIIB I[UBIJILHOTO Ta
rOCIO/IAPCHKOTO CY/I0UYMHCTBA. PillleHHsT TpeTelicbKOro Cy/y 3a CBOEI0 BHYTPIIIHBOIO
CTPYKTYPOIO Hara/iy€ pimeHHst oQiliiiHOI Cy/I0BOi YCTAHOBH.

Boanouac pintenns TpeTeficbKoOro cyzy € JeralbHUM aKTOM ITPaBO3acTOCYBAHHS,
He Oyay4n akToM npaBocyis. [lysKe BasKIMBUN MOMEHT — SKIIO pilleHHs opiliiiHux
CY/JIOBUX YCTaHOB IIPOTOJIONIYIOTHCS IMEHEM JlepKaBH, TO PillleHHsI TPeTelCbKUX CY/IiB
IIPOTOJIONIYIOTBCS HUMU BiJl CBOTO BJIACHOTO iIMEHi.

OpHi€ro i3 03HAK MPABOCY/ISA € HOTO BUKJIIOUHICTD, TOOTO PO3IJIS CIIPABU CYIOM
11030aBJIsIE BC iHINT OpraHy KOMIETEHIIIT 010 PO3IJISLY IbOTO TUTaHHsL. J{isyIbHICTD
TPETEeChbKUX CY/IIB He MAa€ 03HAK BUKJIIOYHOCTI. Po3riisiz cripaBu TpeTeiicbKUM CyJI0M
He 1m0306aBJsie oDiMiiHi CyI0Bi yCTAHOBU KOMITETEHIIT MO0 (QYHKIIINA, OB’ I3aHIX
3 OCKap’KeHHSIM PillleHb TPETEHChKHUX CYIiB ab0 BUIAYel0 BUKOHABYMX JOKYMEHTIB
Ha X mijicTaBi.

42 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2021. Bun. 153



Ci6invoe []. M. BukoHasua cuna piwueHb mpemeUlicbKux cyoie

Pimenns odinifinnx cyoBUX yCTaHOB MalOTh €Ki BJIACTUBOCTi, TPUMipPOM
000B’SI3KOBICTh, BUKOHYBAHICTh, OCTATOUHICTh, BUKJIFOUHICTH, TIPEIOANIIIHICTD,
He3MiHHIiCTb TomIo. [lesKi 3 IUX BJIaCTUBOCTEN IIPUTAMAaHHI i PillIeHHSIM TPETEHChKUX
CyZiB, 30KpeMa BUKOHYBaHICTb.

BukonyBaHicTh pilieHb cyiB nepeadadyac MOKIMBICTD IX BUKOHAHHSI, a Y OLIBII
HIMPOKOMY KOHTEKCTI — 1X peaJizaiiiio. Ile cTocyeTbes 1 pillieHb TpeTelChbKUX CYIiB.
OcobamMBOCTI BUKOHABYOI CHJIM PIllleHb 3ajIeKaTh Bif 3MICTY PillleHHS Ta CIIOCOOY
(c1oco6iB) 3aXMCTy MpaBa, 3aCTOCOBAHOTO CY/IOM.

3riaHo i3 cr. 55 3akoHy Ykpainu «IIpo TpeTeiichKi cyan» pillleHHs] TPETeiChKOro
Cy/ly BUKOHYIOThCSI 3000B’SI3aHOI0 CTOPOHOIO I0OPOBIJIBHO, B IOPSIAKY Ta CTPOKH, IO
BCTAHOBJIEH] y PillleHHi. JKIO CTPOK BUKOHAHHS HE BCTAHOBJIEHO, PIIIIEHHS TTi/IJIITaE
HeralfHOMy BUKOHAHHIO.

3aKoH, TAKMM YHHOM, HATOJIONIYE Ha MO0OPOBIIbHOMY BUKOHAHHI Pilll€eHHS
Tpereiicbkoro cyay. Lls ines € mpo/oBKeHHIM JIOKTPUHAJIBHOI i/lel TPeTerchKOTO
CYJIOYMHCTBA SIK TaKOTO, 10 IPYHTYEThCS Ha 3acagax JOOPOBIIBHOCTI Ta AMCIIO-
3UTUBHOCTI. Pimennsa Tpereiicbkoro cyay Mo)ke BCTAHOBUTH IIOPSIIOK Ta CTPOKU
1ioro BUKOHaHHS. B iHImOMy pasi pillleHHs MijJisrae HerailHoOMYy BUKOHaHHIO. [1s
i/1est CTOCYETbCS TUX PIllleHb, SKi PO3TAANAIOTHCH SK PIIEHHS PO MPUCY/KEHHS.
Pimenns TpereiicbKOro cyay NMpo BHU3HAHHS Ta PO MEPETBOPEHHS HE MOXKYTb
nepenbadaTH IPOIEAYP IPUMYCY, ZOCTATHBO JIKIIE IIPOTOJIONMIEHHS PIllleHHS Tpe-
TEWCHKOTO CY/y SIK IOPUAMIHOTO (DAKTY, 110 TSATHE 32 COOOI0 HACTAHHS CIIPUSITINBUX
JI7IST CTOPOHU MPABOBUX HACHTi/AKiB. TOMy NMUTaHHS BCTAHOBJIEHHS TOPSAKY BUKO-
HaHHS pillleHHs, CTPOKIB BUKOHAHHS Ta 3aCTOCYBAaHHS KOHIIEIIlil Horo HeralhHoTo
BUKOHAHHSI CTOCYEThCS JIMIIE TiET YaCTHHU pillleHb, AKi mepeabavaoTsb BiAMoOBiAHI
CTITHEHHSI.

3akonoMm Ykpaiuu «IIpo TpeTeichKi cyamn» 0MHOYACHO MepeabdadeHa mporerypa
BUIa¥i OIMIITHIMYU CyTOBUMH YCTAaHOBAMU («KOMTIETEHTHUMH Cy/laMi» ) BUKOHAB-
YMX JIOKYMEHTIB Ha MijICTaBi pillieHHs1 TpeTeiichkoro cyay [11, c. 82].

3rigHo i3 cT. 56 1poTo 3aKOoHy 3asBa PO BUIA4y BUKOHABYOTO TOKYMEHTA MOXKe
OyTH TI0laHa JI0 KOMIIETEHTHOTO CY/Y MPOTSATOM TPbOX POKIB 3 THS MPUIAHATTS
pillIeHHST TPeTENChKUM CY/IOM. Taka 3adBa MiIJIITa€ po3Tsily KOMIIETEHTHUM Cy/I0M
npotsiroMm 15 1HIB 3 aHS ii HaAXOMWKeHHS 10 cyay. [Ipo Jac Ta miciie po3risiiy 3asiBu
TTOBiZIOMJISTIOTBCST CTOPOHM, TIPOTE HesIBKA CTOPIH UM OZHIEL 31 CTOPIH HE € TIEPEITKO-
JIOTO JIJIST CYJTOBOTO PO3TJISIY 3asTBU.

[Tpu posrasni 3asBu Mpo BUAYy BUKOHABUOTO OKYMEHTA KOMIIETEHTHUN CYIT
MOBWHEH BUTPEOYBATH CIIPaBY 3 IOCTIHHO iF0YOTO TPETEHCHKOTO CYAY, B SIKOMY
30epira€Thes cripasa, sika Ma€ OyTH HalpaBjeHa A0 KOMIETEHTHOTO CY/y IPOTATOM
IUSITU JTHIB Bifl JTHS HAJXO/KEHHSI BUMOTHA. Y TaKOMY BUIAJKY CTPOK BUPIIIeHHS
3as1BU TIPO BUJIAYy BUKOHABUYOTO JIOKYMEHTA TIPOJIOBKYETHCA JI0 OJTHOTO MiCSIIA.

YxBasa mpo BUma4y BUKOHABYOTO JJOKYMEHTA HAIIPABJISIETHCS CTOPOHAM TIPOTSI-
TOM TISITH JIHIB 3 JIHA 11 IPUITHSTTS.

CropoHa, Ha KOPHUCTh SIKOI BUIaHWIT BUKOHABYMI JOKYMEHT, OJIEPKYE HOro He3-
1OCePe/IHbO Y KOMIIETEHTHOMY CY/Ii.
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[Ticsig posriasily KOMIIETEHTHUM CY/IOM 3asiBU TIPO BUIA4y BUKOHABUYOTO JIOKY-
MEHTa CIIpaBa MiJIJISATa€ TIOBEPHEHHIO JI0 MOCTIHHO J[II0Y0TO TPETEHChKOTO CYLY.

KomnerenTHuil cyz BiIMOBJISIE B 33/I0BOJIEHH] 3asBU IIPO BUA4y BUKOHABYOTO
JOKYMEHTa Y BUMA/KAX, MepebayeHuX 3aKOHOM.

YxBajia KOMIETEHTHOTO Cy/Ay PO BiIMOBY y BHUadi BUKOHABUOTO JIOKYMEHTA,
SIKIIO BOHA He OyJia OCKapsKeHa B alesAiiHOMY MOPSIIKY, HaOMpae 3aKOHHOI CUJIN
Mcag 3aKiHYEHHSI CTPOKY Ha amnessdlliifHe OCKap:KeHHSA. Y pas3i MOoJaHHs amessilii
yXBaJla KOMIIETEHTHOTO Cy/y HaOMpae 3aKOHHOI CHJIN TICJIS POSIJISILY CIIPABU CYIOM
anesAIiiHol iHCTaHIII].

Basxkmusum MmomenTom € Te, mo IITK Yipainm ta I['TIK Ykpaiau B pemaxitii Biz
15.12.2017 p. mepenbaunv posrJsiji TAKKX CIIPAB CyIaMH arneJIsiiiiiiHOTo PiBHSI, BUJILY-
YUBIIHM 1X 3 IOPUCAMKIII CyiB nepiioi iHcTaHIi. [le ToKIMKaHO MOCUINTU CyIOBUIA
KOHTPOJIb 32 JIiAJIbHICTIO TPETEHCHKUX CY/IIB.

[MizctaBym a5t BiAMOBU y BUIadi BUKOHABYUX JIOKYMEHTIB Ha TijICTaBi pillieHb
TpeTelChbKUX Cy/[iB MOXKHA NOJIJINTH Ha IpollecyasbHi Ta MaTepiaibHi. BoHu BcTa-
HOBJIEHI K Ha piBHI 3akoHy Ykpainu «IIpo Tpereticbki cyau», Tak i Ha pisai IITK
ta ['TIK Ykpainu.

Bigmosigno mo ct. 487 IITK Ykpainu 3a pesysbraTaMy PO3TJSAY 3asBU TTPO
BHU/Iauy BUKOHABYOT'O JINCTA HA TPUMYCOBE BUKOHAHHS PIllIEHHST TPETEUCHKOTO CYIY
CY/I TIOCTAHOBJISIE YXBAJIY TIPO BUIA4y BHKOHABYOTO JincTa abo Mpo BiZIMOBY y Buauyi
BUKOHABYOI'O JINCTA HA IPUMYCOBE BUKOHAHHS PillleHHSI TPETEUCHKOro CyAy 3a Ipa-
BUJIAMU, BCTAHOBJIEHUMU 1TMM KOeKCOM JI711 yXBaJleHHS PillleHHS.

VxBaJjia cy/y Ipo BiZIMOBY Yy BH/aui BUKOHABUYOIO JIMCTa MOKe OYTH OCKapsKeHa
CTOPOHAMU B aNEJSIIHHOMY TOPSAKY, BCTAHOBJIEHOMY /IS OCKaP:KE€HHS PIlTeHHS
Cyaly TIepIoi iHCTaHIIil.

[Ticis HabpaHHS 3aKOHHOI CUJIM YXBAJIOIO IIPO BiIMOBY Y BHIa4yi BUKOHABYOIO
JIUCTA CIip MiK CTOPOHAMHU MOKe OyTU BUPIIIEHUN CYOM Y 3araJbHOMY MOPSIIKY.
YxBasa cyzy 3a HacJIiJIKaMy PO3IJIALY 3asIBU 1IPO BUa4y BUKOHABYOTO JIUCTA, SKIIO
BOHA He OyJia OCKap:KeHa B alesiiiiHOMY HOPSAKY, HaOMPae 3aKOHHOI CUJIM IIiC/Ist
3aKiHYEHHST CTPOKY Ha arlesisAIliiiHe OCKap:KeHHs. Y pasi MolaH s anessIiiHol CKapru
yXBaJjia Cyly HaOMpae 3aKOHHOI CHJIM MICJsi PO3TJISIAY CIIPaBU CYAOM ameJsiiiiiHol
IHCTaHIII.

YxBasia Ipo BU/Ia4y BUKOHABYOTO JIUCTA HAIMPABJSIETHCSI CTOPOHAM ITPOTITOM
ST JIHIB 3 JTHS 11 TTOCTAHOBJIEHHSI.

BuxonaBumii et BHOCUTBCA 10 €AMHOTO EPKABHOTO PEECTPY BUKOHABUMX
JIOKYMEHTIB He Ii3Hillle HACTYIIHOTO JHS 3 /{HS HOr0 BU/IAHHS B IIOPSI/IKY, BCTAHOB-
senomy llosnoxennsm npo €anHUN ep;kaBHUN PEECTP BUKOHABUUX JOKYMEHTIB.

[licnst posragmy cyzioM 3asiBU PO BUIa4y BUKOHABYOIO JIUCTA HA MPUMYCOBE
BUKOHAHHS PIllleHHS TPETEMChKOTO Cy/y CIpaBa IMiIJISITa€ TIOBEPHEHHIO /IO TTOCTIHHO
JIII0YOTO TPETEUCHKOTO CYIY.

Awnanoriunnii 3mict mae i ct. 356 T'TIK Ykpainmn.

Crip 3a3HAUNTH, 1O 3arajibHi Ta TOCHOJNAPCHKI CY/IU, SIK KOMIIETEHTHi CY/d, 3a
pe3yJibTaTaMU PO3TJISY BUAIOTH BiZIMOBIIHO BUKOHABYI JUCTU Ta Haka3u. He3Baxa-
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1041 Ha Pi3HY Ha3BY, Ile OTHAKOBI 32 CBOEIO TPABOBOIO MPUPOIOI0 ToKyMeHTH. Came
BOHU B KOHTEKCTi 3akoHy Ykpaiau «IIpo BukoHaBYe MPOBa/IZKEHHST» PO3TISAAAIOTHCS
SIK BUKOHABYl JJOKYMEHTH, Ha Ii/[CTaBl SKUX BUKOHYETHCS PIllIEHHSI TPETEHChKOTO
Cymy.

TakuM 4MHOM, PillleHHSI TPETEHChKOTO Cy/Iy IHKOPIIOPYETHCS B YXBAJIy Ta BUKO-
HaBUMH JIOKYMEHT, 1[0 BUJIAIOTHCS KOMIIETEHTHUMU CyZaMU K ODIIINHUMU CYI0-
BuMu ycraHoBamu. CaMo 10 co6i pillleHHsT TPETEHChKOrO Cy/ly He € BUKOHABYUM
JIOKYMEHTOM.

[IporneaypHi muTaHHs, TOB’SI3aHi i3 BUKOHAHHSIM BUKOHABUYUX JIOKYMEHTIB, IO
BUIAOTHCSI KOMIIETEHTHUMU CY/IaMU Ha MiJICTaBi PillleHb TPETEUChKUX CY/IiB, BPETY-
JIbOBaHI HOpMaMu 3akoHY Ykpainu «lIpo BUKoHaBUe MTPOBA/IKEHHST>.

LLi mpouexypHi nuTaHHs TepeadadaroTh BTPYYaHHs B AeSKUX CUTYaI[isIX KOMIIe-
TEHTHUX CY/IiB B OKpeMi MUTaHHS BUKOHABUOTO TPoBa/pKeHHs. Cili/i BpaXOBYBaTH,
mo caM 3akoH Ykpainu «IIpo Tpereiichbki cyau» He mepeabadac KOMIIETEHIT TpeTeii-
CBKHX CYZiB y IIUX NMUTAHHAX. B akTyasbHil IJIOMIMHI BOHU MOXKYTh BUPIITYBaTUCh
Jidie KOMIIeTEHTHUMU CYIaMMU.

[ToBHOBa)kEHHSA KOMIIETEHTHUX CY/IiB Y BUKOHABYOMY MPOBA/KEHHI, STK OiIliii-
HUX CYZIOBUX YCTaHOB, CTOCYIOThCA peai3allii HUMU KOHTPOJbHUX, TOMOMIXKHUX Ta
CTUMYJTIOIOYNX TTOBHOBAKEHD.

KoHTpobHUM MOBHOBa)keHHSIM TIpUCBSYeHa CT. 74 3akony Ykpainm «IIpo
BUKOHABYE MPOB/KeHHsT» [12], acTrHM Tiepima Ta apyra siKoi nepeadadarThb, 1o
piteHss, Aii yn O6e3AisIbHICTh BUKOHABIIA Ta MOCAJOBUX OCIO OpraHiB jep:kaBHOI
BUKOHABYOI CJIYKOU 11010 BUKOHAHHS CYI0BOTO PilllEHHS MOKYTh OYTH OCKaps;KeHi
CTOPOHAMM, IHIIMMHU yYaCHUKAMHU Ta 0COOaMU [0 CY/IY, KWl BUAAaB BUKOHABUMIA
JIOKYMEHT, Y TOPSAKY, mepeadadeHoMy 3akoHOM. Pirnrenss, mii um OGe3misibHICTD
BUKOHABIIS T MOCAZ0BUX 0CiO OpraHiB JepsKaBHOI BUKOHABYOI CIIYKOU 1010 BUKO-
HAHHST PillleHb IHIMUX OPraHiB (MOCaIOBHUX 0Ci0), Y TOMY YHCJIi MOCTAHOB JIEPKABHOTO
BUKOHABI[S TIPO CTATHEHHSI BUKOHABYOTO 300Dy, TIOCTAHOB MTPUBATHOTO BHKOHABIIS
PO CTATHEHHSI OCHOBHOI BUHATOPO/IA, BUTPAT BUKOHABUOTO TPOBA/KEHHS Ta IITpa-
hiB, MOKYTH OYTH OCKapsKeHi CTOPOHAMM, IHITUMK yJ4aCHUKAMU Ta 0cOOaMU /10 Biji-
MOBITHOTO aMiHICTPATUBHOIO CYAY B HOPSIAKY, MepeadaueHOMY 3aKOHOM.

[leBHa mpobJieMa MOJSATa€ B TOMY, IO B JaHOMY pa3i BUKOHYETHCS He CYIOBE
pillleHHs, a pillleHHs TPETEeNUChKOTO Cy/y, X04a 1 Ha Ii/ICTaBl yXBaJu Ta BUKOHABYOTO
JIOKYMEHTa, BUJIAHOTO KOMIIETEHTHUM CY/IOM.

Ile murants 6y0 IIpeaMeTOM PO3IJIsAy ILIeHyMy Buimoro creiianizoBaHOro
Cyly 3 PO3TJIA/ly IMBIJIBHUX Ta KPUMIHAJBHUX CIIPaB, Skuii 3a3HaunB y 1. 10 cBoei
noctaHoBH «IIpo MPaKTHKY PO3IJISIY CylaMi CKapT Ha PillleHHs, [ii Ta Oe3/IisiIbHICTD
JIepsKaBHOTO BUKOHABIISI UM 1HIIOI TTOCAZI0BOI 0COOM JIePsKaBHOI BUKOHABYOI CITyKOU
ITiJ] Yac BUKOHAHHS Cy/lIOBUX PillleHb y 1UBIIbHUX cripaBax» Bif 07.02.2014 p. Ne 6
[13], mo BigmosiaHo o . 2 posa. VI IITK ta po3a. XIV! Tociorapcbkoro mpo-
1[ecyaIbHOTO KOZIEKCY YKpaiHM pO3IJIsi]] 3as1B 1IPO BUIauy BUKOHABUOTO JIOKYMEHTa Ha
IIPUMYCOBEe BUKOHAHHS PillleHHSI TPETEeHCHKOro Cyy Ta BUA4y TaKOTO BUKOHABUYOTO
JIOKYMEHTa 3/IICHIOIOTh CY/IU 3 PO3TJIsiAy IIMBIJIbHUX CIIPAB i roCIoJapCchKi CyIH.
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Y 3B’3Ky 3 UM Yy TOPSIKY IIUBLIBHOTO CyZIOUMHCTBA HAJIEKUTD PO3TJISIATH
CKapru Ha piliieHHs, iii abo 6e3isIbHICTD AepKaBHOTO BUKOHABIIS YM 1HIIOI Moca-
JIOBOI 0COOM JIepsKaBHOI BUKOHABYOI CITy;KOU 1010 BUKOHAHHSI TAKUX BUKOHABYMX
JIOKYMEHTIB, BUJIJAHWX Ha Mi/ICTaBl Cy/IOBUX PillleHb, YXBAJIEHUX BiAITIOBIZIHO /10 HOPM
[IITK Ta momaHWX CTOPOHAMM BUKOHABYOTO MTPOBAIZKEHHS.

Taxi mosuii B cyoBiil mpakTuili 30epiraiorbes i 3apas. BiaoBigHo, HajeKHUM
CY/IOBUM OPraHOM 00 PO3IJISY CKapru Ha pillleHHs, il 4n Ge3/isiIbHICTh BUKO-
HaBI[ Ta TIOCAM0BUX OCi6 OpraHiB Jep:KaBHOI BUKOHABYOI CJy:KOM, MMOB’sI3aHy i3
BUKOHAHHSIM PillleHHsT TPETEHCHKOTO CyLy, Oyiie came TOH CyI, 110 BUIaB BUKOHABYMI
JOKYMEHT, TOOTO Cy/I alesISAIiitHOl IHCTaHIIli Y CUCTEMI 3araJbHUX YH TOCTIOAPCHKIX
CyiB.

Ha xoMIieTeHTHI Cy/i1 TTOKJIQJAI0ThCS 1 TTUTAHHS, 1[0 PO3TJISIIAI0THCS K JI0TI0-
MIXKHI Ta CTUMYJTIOBAJIbHI Y BUKOHABYOMY TTpoBa/KeHHi. [le muTanHs BiicTpOUeHHI
Ta PO3CTPOUYEHHS] BUKOHAHHS PillleHHs, 3MiHU YU BCTAHOBJIEHHSI CIIOCOOY 1 MOPSIAKY
Bukonanus (ct. 435 IIIIK), Bupimenus nutants mpo MpuMyCcoBe TTPOHUKHEHHST /10
KUTJIA 9K 1HIIOro BoJoAiHHg ocobu (c1. 439 IIIIK), 3BepHeHHs CTSATHEHHS Ha TPO-
OB KOIITH, 1[0 HAJIEXKATh IHITUM 0c00aM, Ta HEPYXOMe MaifHO, TIPaBO BJIACHOCTI Ha
sIKe He 3aPeeCcTPoBaHO B yCTaHOBJIEHOMY 3akoHOM nopsaaky (ct. 440 IIITK), 3amina
CTOPOHU BUKOHABYOTO TpoBaKeHHs (cT. 442 1[IIK), Bu3HaueHHST 4acTKU MaiiHa
GOpIKHWKA y MaifHi, SKHM BiH BOJIOJIE CINJIBHO 3 iHImMHu ocobamu (ct. 443 1IITK)
TOTT0. AHAIOTIUHI 3a 3MicToM HopMu MicTaThes iy TTIK Ykpainn.

Bucnoexu. Takum 4iHOM, PillleHHS TPETEHCHKUX CY/IiB MOXKYTh OyTH BUKOHAHI
IPUMYCOBO, a KOMIIETEHTHI CYJM KOPUCTYIOThCS BCiMa mepeadadyeHruMu 3aKOHOM
MOSKJIMBOCTSIMU Y peadtizallii KOHTPOJIbHUX, AOIOMIKHUX Ta CTUMYJIIOBATbHUX (DYHK-
Ii# 1111 Yac BUKOHAHHS PillleHb TPETEUChKUX CY/IiB.

Pintennst TpeTelicbKUX Cy/iB, He OyAydn 3a CBOEW IOPUAUYHOIO MPUPOIOIO
aKTaM¥ TIPABOCY/IST, MAIOTh BUKOHABYY CHJTY, 1110 PeaJli3y€eThCs TIJISIXOM 1HKOPIIOpallii
iX 3MiCTY B pillleHHsI Ta BUKOHABYI TOKYMEHTH OMIlliifHUX CYJOBUX YCTaHOB.

Bukonanusg piiteHb TpeTelCbKUX CY/IiB IPYHTYETbCS HA CUCTeMi yHIBepCaTbHUX
nporenyp, rnepeadadennx 3akoHoMm Ykpainu «IIpo BUKOHaBYE MPOBAKEHHST».
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Executive force of decisions of arbitration courts

Arbitration proceedings have been studied as one of the alternative forms of protection of subjective
rights, freedoms and interests of individuals and legal entities, in terms of the implementation of
arbitration decisions. Consideration of these issues is related to the analysis of the role of arbitration
in public relations, the comparison of judicial functions inherent in courts as public authorities, and the
limits of jurisdiction of arbitration courts. The division between judicial functions and the jurisdiction of
arbitration courts is important. The legal nature of arbitration decisions differs from the legal nature of
decisions of official judicial institutions. At the same time, under the conditions provided by law, they have
executive force and can be enforced.

Enforcement proceedings are considered as a system of procedural mechanisms for the execution
of decisions of courts, other bodies and officials. Decisions of arbitration courts in accordance with the
Law of Ukraine «On Arbitration Courtss, the Law of Ukraine «On Enforcement Proceedings», the Civil
Procedure Code of Ukraine and the Commercial Procedural Code of Ukraine may be enforced subject to
review and admission by competent courts. At the same time, a number of issues of their implementation do
not have sufficient scientific development. These questions are connected with fundamental understanding
of essence of arbitration proceedings, its place in system of mechanisms of protection of the right, features
of executive procedures. These issues need comprehensive research and systematization.

The urgency of the topic is due to the fact that modern legislation is in dynamic development.
Arbitration, as well as other out-of-court procedures for the protection of subjective rights, freedoms and
interests, has become widespread in public relations. Legislation needs to be improved, it must respond
in a timely, appropriate and harmonious way to the challenges that arise in society. The key to this is the
creation of a relevant doctrinal approach in the analysis of social phenomena, mechanisms for protecting
the rights, freedoms and interests of the subjects of civil and economic relations. The exercise of their
powers by arbitrators presupposes a harmonious combination between the legislation on arbitration courts,
procedural legislation and the legislation on enforcement proceedings.

Keywords: arbitration courts; arbitration proceedings; justice; properties of court decisions;
properties of decisions of arbitration courts; execution of court decisions; enforcement.
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CERTAIN ASPECTS OF GIVING LEGAL AID
IN THE COURTS OF UKRAINE IN CIVIL PROCESS
IN MODERN CONDITIONS

Modern legal and judicial practice is constantly faced with problems of shortage of judges and as a
result there is a big amount of unresolved cases in civil proceedings. This trend is observed from year to
year. This problem is closely related to the fact that due to the insufficient number of judges in some courts
of Ukraine, the process of providing legal aid by different groups of subjects is significantly complicated
due to the actual impossibility of implementing proceedings in a particular court. Moreover, in Ukraine
there are cases when there are no judges in the courts who have the power to administer justice. In this
regard, in this research, the author is trying to examine the situation of legal aid cases in civil proceedings,
taking into account statistics on the number of judges in Ukraine and the number of civil cases considered
by courts in recent years.

It is seemed that providing a legal aid in civil proceedings depends not only on the professional skills
of the representative. It depends on the legal environment where it is provided. This is due to the fact
that, for example, due to the absence of judges in a particular court, a lawyer cannot provide other types
of legal aid, except drawing up and filing a statement of claim. For example, this may be the case in a
Jamily case where persons have filed a lawsuit for divorce at the place of residence, but due to the absence
of judges in court, the case cannot be considered. Because of this: 1) representatives (including lawyers)
cannot provide the legal aid in the court proceedings; 2) the parties in such case will have to wait a long
time, when a judge will be appointed to the case.

In recent years, legal aid in the civil process of Ukraine has become increasingly in demand. For
the full implementation of legal aid in civil cases in Ukraine, it is necessary that persons who provide it,
constantly further training, improve professional skills and abilities.

Keywords: civil proceedings; legal aid; lawyer; judge; prosecutor; expert; civil proceedings.
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Oxpemi npoGJeMH HAJIAHHS NPABOBOI JIONOMOTH y Cy/aX YKpaiHd y IMBLIBHOMY NpPOIEC B
CyYacHHX yMOBax

Cv0200Hi 3a1UUAEMBCS SHAYHOW KILLKICMb HEePO3LISHYMUX cnpag y nopsioky yueiivhozo cyoo-
uuncmea uepes necmauy cyooiscokux xaopie 6 Ykpaini. 3 oenady na nedocmamiuio Kirvkicmo cyoodie
6 desaxux cydax Ykpainu suauno yckiaomoemvCs npouec Hadanns npasosoi donomozu 3 60Ky pis-
1020 KoJa cyb'exmie uepe3 Qaxmuuiy HEeMOMCAUCICID 30TUCHEHH CYOOUUHCMBA Y KOHKPEMHOMY CYOL.
Henoodunoxi eunadxu xoiu 6 cyoax ysazari nemae cyoois, axi maiu 6 nosHosaxrcenms na 30iCHeHH s
npasocyoos.

Y cmammi spo6aena cnpoba eusuumu cman cnpas wodo Hadaumus nPagogoi donomozu y nopsoxKy
UYUBLILHO20 CYOOUUHCMBA, BPAXOBYIOUU CIMAMUCTUYHI dani w000 Kitvkocmi cyddie 6 Ykpaini ma uucia
PO3LASTHYMUX YUBIILHUX CNPAB CYOamu npomsizom OCMAaHHIX POKis.

Hadanns npaesoeoi donomozu y yusiivnomy npoueci 6azamo 6 uomy 3aiexrcums ne miioku 6id npo-
pecitinoi maiticmepnocmi npedcmasnuuxa, a i 610 w0puduunozo cepedosuwa, de eona nadaemocs. Ipu-
Mipom, uepes Opax cydodie y nesnomy cyoi adsoxam me modxce nadamu inuwi 6udu NPasoeoi 0oNoMozu,
Kpim ckaadenis ma nodanus no3oenoi saseu. Yepes ue: 1) npedcmasnuxu (8 momy vucii adeoxami)
He MOXCYMb HA0Amu npagosy 00NoMozy y cyooeomy npoyeci; 2) cmoponam y maxii cnpasi 006edemvcst
uexamu mpueaIull 4ac, Koau ece d maku 6yoe npusHauenuil cyoos.

Hazonoweno, wo 0nst nosnoyinnoi pearizayii npagosoi donomozu y yueiivHux cnpasax 6 Yxpaini
8axNcIU60, w6 cybd’ckmu i Hadamums NOCMItiHO NIOBUILYBAIU CBOH K8ANIQIKAYi0, NPogeciini HasuuKL ma
BMIHHIL.

Kiio4oBi ciioBa: 1UBIJIBHUIN MPOIIEC; TTPABOBA IOMOMOTA; aBOKAT; CYI/S; MPOKYPOP; €KCIIEPT;
IUBiIbHE CYOYNHCTBO.

Formulation of the problem. Modern legal and judicial practice is constantly
faced with problems of shortage of judges and as a result there is a big amount of
unresolved cases in civil proceedings. This trend is observed from year to year. This
problem is closely related to the fact that due to the insufficient number of judges
in some courts of Ukraine, the process of providing legal aid by different groups of
subjects is significantly complicated due to the actual impossibility of implementing
proceedings in a particular court. Moreover, in Ukraine there are cases when there
are no judges in the courts who have the power to administer justice. In this regard,
in this research, the author is trying to examine the situation of legal aid cases in
civil proceedings, taking into account statistics on the number of judges in Ukraine
and the number of civil cases considered by courts in recent years.

The relevance of the study is explained by the really problematic particularities
of the issue. Therefore, its study requires detailed attention.

Analysis of recent research and publications. The activity of judges and the
functioning of courts in the context of the civil process of Ukraine have been the
subject of scientific research of native scholars-proceduralists, among which it is
necessary to highlight the thorough works of K. V. Gusarov [1; 2; 3]. This scholar
paid a lot of attention to the study of judicial specialization, administration of justice
and the exercise of powers by the courts.

The purpose of the article is to study the current problems of providing legal
aid in civil proceedings, taking into account current statistics on the number of civil
cases and the total number of judges in Ukraine.
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Presenting of the main material. 1t should be noted that as of 01.01.2019,
the actual number of judges in Ukraine was 5511 [4]. As of April 10, 2020, out of
7,295 positions, only 5,166 were filled, of which only 4,729 judges had the power to
administer justice [5]. As of October 16, 2020, the number of judges was 5,363 out
of the identified 7,295, of which 4,809 had the right to administer justice [6].

Taking into account the above statistical information on the number of judges
in Ukraine in recent years, it is also necessary to pay attention to the statistics on
the consideration of cases by courts in civil proceedings. It should be emphasized
that according to the Analysis of situation of administration of justice in civil cases
in 2018 in trial courts were considered more than 1.2 million claims, applications,
complaints, petitions of court cases by civil litigation. At the end of this reporting
period, 291.1 thousand cases and materials remained unresolved in civil proceedings.
In the proceedings of the appellate courts during 2018 there were 108.7 thousand
appeal complaints and materials, but the percentage of unresolved reached 31.1% [7,
p. 3, 4, 7, 8]. Given the above-mentioned judicial statistics of consideration in 2018
by trial and appellate courts of cases in civil proceedings, it should be emphasized
that in general such data indicate the necessity to increase the number of judges. As
due to insufficient number of judges, almost every fourth case in the court of first
instance in 2018 remained unresolved at the end of the year.

It is possible to assume that in a number of such cases there was the providing
legal aid in the form of procedural representation. However, due to unresolved cases,
we assume that the representatives could not to use all their professional knowledge,
skills and abilities to provide legal aid. This is an important and fundamental point,
because in every court case the destiny of people is decided - people who go to court
to protect their rights. In this regard, in our opinion, there is a great need for a new
professional selection of new judges for the relevant positions in the trial and appellate
courts. And important and key in this matter should be not only the qualifications, but
also a sufficient number of judges who will administer justice in civil cases.

According to the Analytical Review of the Status of Civil Proceedings in 2019,
trial courts considered 1 million 249 thousand claims, applications, complaints,
petitions of court cases in civil proceedings. The number of cases and materials
considered in these courts in civil proceedings was 955.1 thousand. In the appellate
courts during 2019 there were about 105 thousand appeal complaints and materials,
only 84.4 thousand were considered [8, p. 3, 9, 10].

Taking into account the above statistics for 2019 on the consideration of
cases by trial and appellate courts in civil proceedings, the following should be
emphasized. As for the trial courts, the number of unresolved cases remained at the
end of the reporting year, according to our estimations, almost similar to 2018. As
for the appellate courts, the number of resolved appeal complaints and materials
in 2019 increased comparing to 2018. However, even taking into account the
positive trend of increasing the number of resolved cases in the appellate court,
the question of the number of unresolved cases remains important. The reason of
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absence in this research the statistical information for 2020 on the status of trial
and appellate courts of Ukraine in civil proceedings for the mentioned year, on the
official website there are no relevant statistics data for the full 2020 at the time
of writing this work.

Taking into account the above considerations and statistics on the number of
judges in Ukraine, as well as the statistics of civil proceedings in courts of trial and
appellate courts, it is believed that the providing a legal aid in civil proceedings
depends not only on the professional skills of the representative. It depends on the
legal environment where it is provided. This is due to the fact that, for example, due
to the absence of judges in a particular court, a lawyer cannot provide other types
of legal aid, except drawing up and filing a statement of claim. For example, this
may be the case in a family case where persons have filed a lawsuit for divorce at
the place of residence, but due to the absence of judges in court, the case cannot be
considered. Because of this: 1) representatives (including lawyers) cannot provide
the legal aid in the court proceedings; 2) the parties in such case will have to wait
a long time, when a judge will be appointed to the case.

The issue of providing legal aid in civil proceedings is closely related to the
subjective composition of such legal relations. One of the types of legal aid in the
civil process of Ukraine is a professional legal aid provided by lawyers. It should
be noted that the process of obtaining the status of a lawyer in Ukraine involves
a multi-stage procedure. In this regard, it is worth noting the interesting court
practice for February 2021, which raised the issue of aspects of gaining the right
to practice the advocacy law by current judges of Ukraine. This issue was covered
in the Resolution of the Grand Chamber of the Supreme Court of February 10,
2021.

It should be noted that paragraph 65 of this decision states that the training
of current judge for six months under the guidance of a lawyer in order to obtain
a lawyer’s certificate goes beyond the permissible areas of relations between judges
and lawyers [9].

Analyzing such provisions of the practice of the Grand Chamber of the Supreme
Court in this order, it is necessary to specify the following value for civil proceedings.

* First, the current judge cannot be under two oaths (judicial and lawyer) at
the same time.

* Second, the professions of lawyer and judge must be independent of each
other.

In general, it should be noted that the question of the connection between
judicial practice and the providing a legal aid in civil cases has always been of
interest to procedural scholars. This is confirmed by many scientific works of native
and foreign scientists.

A significant contribution to the study of civil proceedings was made by
V. V. Komarov, who repeatedly presented his innovative and progressive ideas in the
pages of legal literature [10]. The scientific research of this scientist is fundamental
and is clearly important for studying of various problems of civil justice.
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Conclusions. In recent years, legal aid in the civil process of Ukraine has become
increasingly in demand. For the full implementation of legal aid in civil cases in
Ukraine, it is necessary that persons who provide it, constantly further training,
improve professional skills and abilities.

Comcok Jitepatypu

1. Tycapos K. B. Cymaebnast BiacTh U mpaBoCyIye [0 MPAKIAHCKUM jieiaM B Ykpaute. Cmanog-
JIeHHsL npagoeoi cucmemu demoxpamuunoi Yxpainu ma opuduuna nayka : KOPOTKi Te3U JOI. Ta HayK.
MIOBi/IOM. HayK. KOH(. MOJIOZIMX YUYE€HUX Ta aciipaHTiB / 3a 3ar. pen. npod. M. 1. [Tanosa. Xapkis : Har.
fopuz. akaza. Ykpainu, 1998. C. 43—45. URL: http://dspace.nlu.edu.ua/bitstream/123456789,/13320/1/
Gusarov_43-45.pdf (nara ssepuenns: 08.03.2021).

2. Tycapos K. B. IloBHoBaskeHHS Ccy/y KacallifiHol iHCTaHIlil y IIMBIIbHOMY CyIO4MHCTBIi. [Ipaso
i 6esnexa. 2006. Ne 5. C. 54—63. URL: http://irbis-nbuv.gov.ua/cgi-bin/irbis_nbuv/cgiirbis_64.exe
?121DBN=LINK&P21DBN=UJRN&Z21ID=&S21REF=10&S21CNR=20&S21STN=1&S21FMT
=ASP_meta&C21COM=S&2_S21P03=FILA=&2_S21STR=Pib_2006 5 5 17 (mara 3BepHEHHS:
08.03.2021).

3. Iycapos K. B. 3acaau cyamiBchKoi creltianisaliii: 4 DOUIbHI 3MIHU? Axmyanvii npobiemu
cy008020 mpasa : Marepiajiu MiKHAp. HAyK.-TIpak. KoH(., mpucsy. nam’siti npod. I €. Mapou-
kina (Xapkis, 30 xosr. 2015 p.) Xapkis. 2015. C. 26-28. URL: http://dspace.nlu.edu.ua/
bitstream/123456789,/9609,/1/Gusarov_26_28.pdf (nara ssepuenus: 09.03.2021).

4. B VYkpaini cepen cymui Oinbiue skiHOK, Hixk domosikis. URL: https://www.unn.com.ua/
uk /news,/1856702-v-ukrayini-sered-suddiv-bilshe-zhinok-nizh-cholovikiv-2 (nata 3BEPHEHHS:
09.03.2021).

5. Marona B. 23 % cynis B Ykpaiui He 3anoBreni HaiTh Ha mososuny. URL: https://Ib.ua/
pravo,/2020,/05/22/458140 23 sudov_ukraine zapolneni_dazhe.html (nara ssepuenns: 09.03.2021).

6. Kamanmatn Ha mocany cyami: npusHaunTh HeMmoskawBo dekatn. URL: https://kr.su.
court.gov.ua/archive/1016683/#:~:text=%D0%A1%D1%82%D0%B0%D0%BD%D0%BE%D
0%BC%20%D0%BD%D0%B0%2016%20%D0%B6%D0%BE%D0%B2%D1%82%D0%BD%D
1%8F%202020,%D0%B2%D0%B0%D0%BA%D0%B0%D0%BD%D1%82%D0%BD%D0%B
8%D1%85%20%D0%BF%D0%BE%D1%81%D0%B0%D0%B4%20%D1%81%D1%83%D0%B4
%D0%B4%D1%96%D0%B2%20%D1%81%D1%82%D0%B0%D0%BD%D0%BE%D0%B2%D-
0%B8%D1%82%D1%8C%201932 (nata 3Bepuentst: 09.03.2021).

7. AHaji3 craHy 3[i{iCHEHHS IIPaBOCYAS IIPK Po3rJisizi nuBlabHuX ciipas y 2018 p. URL: https://
supreme.court.gov.ua/userfiles/media/Analiz KCS 2018 1.pdf (mara sBepuennst: 10.03.2021).

8. AHasiTuHuMiT oA craHy 3aificHeHHs 1uBLIBHOTO cygountcTBa y 2019 p. URL: https://
supreme.court.gov.ua/userfiles/media/Analiz_Civil sudu_2019.pdf (nara sBepuenns: 11.03.2021).

9. Ilocranosa Bemmkoi [Tamatu Bepxosroro Cyny Big 10 motoro 2021 p. Cripaa Ne 822,/1309/17.
URL: https://reyestr.court.gov.ua/Review/95439673?fbclid=IwAR3TYIts3F]IwoJEdd3XIDOCZORrf
Yj12ZVrFqv-SydVI12]ljubFdzuHYLY (nara sBepuenns: 14.03.2021).

10. Komapos B. B. IluBinbHe mporiecyasibHe 3aKOHOJABCTBO Y IUHAMIIII PO3BUTKY Ta MPAKTHUILL
Bepxosnoro Cyzny Ykpainu. Xapkis : IIpaso, 2012. 624 c.

References

1. Husarov, K.V. (1998). Sudebnaia vlast y pravosudye po hrazhdanskym delam v Ukrayne.
Stanovlennia pravovoi systemy demokratychnoi Ukrainy ta yurydychna nauka: korotki tezy dop. ta nauk.
povidom. nauk. konf. molodykh uchenykh ta aspirantiv. M. I. Panov (Ed.). Kharkiv: Nats. yuryd. akad.
Ukrainy, 43—45. URL: http://dspace.nlu.edu.ua/bitstream/123456789,/13320/1/Gusarov_43-45.pdf
[in Russian].

2. Husarov, K.V. (2006). Povnovazhennia sudu kasatsiinoi instantsii u tsyvilnomu sudochynstvi.
Pravo i bezpeka, 5, 54—63. URL: http://irbis-nbuv.gov.ua/cgi-bin/irbis_nbuv/cgiirbis_64.exe?121D

ISSN 2414-990X. Problems of legality. 2021. Issue 153 33



LUBIJIbHE NMPABO | UUBIJIbHUW NMPOLJEC

BN=LINK&P21DBN=UJRN&Z21ID=&S21REF=10&S21CNR=20&S21STN=1&S21FMT=ASP__
meta&C21COM=S&2_S21P03=FILA=&2_S21STR=Pib_2006_5 5 17 [in Ukrainian].

3. Husarov, K.V. (2015). Zasady suddivskoi spetsializatsii: chy dotsilni zminy? Aktualni problemy
sudovoho prava: materialy mizhnar. nauk.-prak. konf., prysviach. pamiati prof. I. Ye. Marochkina (Kharkiv,
30 zhovt. 2015 r.) Kharkiv, 26-28. URL: http://dspace.nlu.edu.ua/bitstream/123456789,/9609/1/
Gusarov_26_28.pdf [in Ukrainian].

4.V Ukraini sered suddiv bilshe zhinok, nizh cholovikiv. URL: https://www.unn.com.ua/uk/
news/1856702-v-ukrayini-sered-suddiv-bilshe-zhinok-nizh-cholovikiv-2 [in Ukrainian].

5. Matola, V. 23 % sudiv v Ukraini ne zapovneni navit na polovynu. URL: https://Ib.ua/
pravo/2020,/05,/22/458140 23 sudov_ukraine zapolneni_dazhe.html [in Ukrainian].

6. Kandydaty na posadu suddi: pryznachyty nemozhlyvo chekaty. URL: https://kr.su.
court.gov.ua/archive/1016683/#:~:text=%D0%A1%D1%82%D0%B0%D0%BD%D0%BE%D
0%BC%20%D0%BD%D0%B0%2016%20%D0%B6%D0%BE%D0%B2%D1%82%D0%BD%D
1%8F%202020,%D0%B2%D0%B0%D0%BA%D0%B0%D0%BD%D1%82%D0%BD%D0%B
8%D1%85%20%D0%BF%D0%BE%D1%81%D0%B0%D0%B4%20%D1%81%D1%83%D0%B4
%D0%B4%D1%96%D0%B2%20%D1%81%D1%82%D0%B0%D0%BD%D0%BE%D0%B2%D-
0%B8%D1%82%D1%8C%201932 [in Ukrainian].

7. Analiz stanu zdiisnennia pravosuddia pry rozghliadi tsyvilnykh sprav u 2018 r. URL: https://
supreme.court.gov.ua/userfiles/media/Analiz KCS 2018 1.pdf [in Ukrainian].

8. Analitychnyi ohliad stanu zdiisnennia tsyvilnoho sudochynstva u 2019 r. URL: https://
supreme.court.gov.ua/userfiles/media/Analiz_Civil_sudu_2019.pdf [in Ukrainian].

9. Postanova Velykoi Palaty Verkhovnoho Sudu vid 10 liutoho 2021 r. Sprava Ne 822/1309/17.
URL: https://reyestr.court.gov.ua/Review/95439673?fbclid=IwAR3TYIts3FJlwo] Edd3XIDOCZORrf
Yj1zZVrFqv-SydVI2]ljubFdzuHYLY [in Ukrainian].

10. Komarov, V.V. (2012). Tsyvilne protsesualne zakonodavstvo u dynamitsi rozvytku ta praktytsi
Verkhovnoho Sudu Ukrainy. Kharkiv: Pravo [in Ukrainian].

HInax M. B., xanaupaT OPUINYECKUX HAYK, aCCUCTEHT KadeApbl TPAsKIAHCKOTO MPOIlecca,
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OrtzesbHble MPOGIEMbI OKa3aHUST IPABOBOH MOMOIIM B CyAaX YKPauHbl B IPAXKIAHCKOM NPO-
1[eCCe B COBPEMEHHBIX YCJIOBHSIX

Cospemennas 1opuduueckas u cyoebrnas npaxmuxa nOCMOSAHHO CONPUKACAEMCS ¢ NPOOIeMAMU
nexeamxu cyoetickux xadpos. Taxas mendenyus nabmodaemcs us zoda 6 200.

Ima npobrema mecro céa3ana ¢ mem, ¥mo u3-3a Hedocmamia cyoei 8 HeKOmopovLx cyoax Ykpaunvt
SHAUUMENDHO YCLONCHACTNCS NPOUECC OKA3AHUS NOMOWU CO CIMOPOHBL PA3HO20 KPY2d CYOBEKMOE 6 CE:3U C
(paxmuueckoti HeBO3MONCHOCIIBLIO OCYUECTNEAEHUS CYOONPOUIBOOCBA 8 KOHKPEMHOM cyoe.

Asmop denaem nonvimky ucciedosamv cocmosiue 0ell OMHOCUMENbHO NPedoCMAaBIeHUs. NPABOBOL
nomowu 8 nopsioke ZpaNcoancKozo cyoonpouU3Bo0Cmea, Yuumoléas CMAMUCIIUYECKUe OaHHbLe N0 KOAUYe-
cmey cydeil 6 Ykpaune u KOIUUECMEA PACCMAMPUBAEMBIX ZPANCOAHCKUX Oell cydamil 8 NocaedHue 200bL.

IIpedocmasnenue npagosoti NOMOUU 6 2PANCOAHCKOM NPOULCCE B0 MHOZOM 3ABUCUM HE MOALKO OM
npogeccuonaniozo macmepcmea npedcmagumens. Imo CYwecmeeHno 3aeuUcum u om 10pUOUUecKol
cpedvi, 2de ona npedocmagisemcst. IMo 00bACHACTICS MEM, HANPUMED, YMO U3-3d OMCYMCMBUs cyoeil 6
onpedeieniom cyoe adeokam me Modxcem npedocmasumy opyziue 6udvl NPAsoBol NOMOULU, KPOMe COCMAG-
JleHust U nodauu uckosozo saseienus. K npumepy, cumyayus ¢ cemetiniom dene, xozda auya nooaiu 6 cyo
UCK 0 pacmopaicenu 6paka no Mecmy JHUmenbCmed, Ho U3-3a OMCYmcemeus. cyoeil ¢ cyoe 0eno ne mMojcem
Gvoumb paccmompeno. Hosmomy: 1) npedcmasumenu (6 mom uucie A08OKAMbL) He MOZYM OKA3AMb NPAGO-
8Y10 NOMOUWH 8 CYIeOHOM npouecce; 2) CIMOPOHAM 6 MAKOM Oele NPUOCMC HCOAMmb HEMANOe BPeMst, K020a
ace ace Oydem nasmaven cyovs na 0eio.
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Jlnst nonnoyenol npasosoti NoMow no 2pancOanckum deram 6 Ykpaume 6ajicno, umobvl cyos-
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YCUIUsL Ha ux nHaoiexcauee omoopaNcenue 8 HAUUOHAILHOM HOPMAMUBHO-NPABOBOM NOJE U UX NPAKMU-
UecKy10 peanu3ayuio.

KioueBblie cioBa: 9K0OJIOrMUECKOe TTPABO; MEKIYHAPOIHOE IKOJIOTUYECKOE TTPABO; MEKYHAPO/I-
HO-TIPaBOBBIE 00S3aTEIbCTBA; HKOCHCTEMA; COXPaHEHME U BOCCTAHOBJIEHWE MPUPOAHBIX IKOCHUCTEM;
9KOCHCTEMHBIN TIOIXO/I.

Iocmanosxa npodaemu. Toj0BHOIO TIPUYNHOIO TI0OATBHUX HETAaTUBHUX 3MiH
y IOBKIJIJTI € pyWHYBaHHS Ta JeTpajiarlisd TPUPOIHUX €KOCUCTEM SK OCHOBHUX CTPYK-
TYPHUX OJMHUI Oiocdepu. 3 OrJIsiy Ha i€ IMTaHHST iX 30epesKEHHST Ta Bi/IHOBJICHHST
y MIZKHAPOIHOMY €KOJIOTIYHOMY TIpaBi HaJeKaTh J0 HAHOIIbII aKTyaIbHUX.

enTpasbHuM cepesl MizKHAPOJHO-TIPABOBUX aKTIB y MW Taly3i BBA’KAETHCS
npuiingata Ha Kondepeniiii OOH 3 HaBKOJUITHBOTO cepe/lOBUINA Ta PO3BUTKY
(M. Pio-ne-YKaneiipo, Bpasuiist) KonBeHIlisi mpo 0XopoHy 6ioJIOriYHOTO pisHOMAa-
aittss Bix 05.06.1992 p. [1], ciipsimoBana Ha 30epeskernsi 6iOpi3HOMAHITTsI, cTase
BUKOPUCTAHHA IOTO KOMIIOHEHTIB Ta CITiJIbHE OJiep>KaHHS Ha CIIPaBeJIUBIN 1 piBHIMI
OCHOBI BUTO/I, TIOB’I3aHNX 3 BUKOPUCTAHHAM TeHeTWYHUX pecypciB (cT. 1). ¥V Hiit
MiCTUTBCSI BUSHAUEHHST €KOCUCTEMU SIK JIMHAMIYHOTO KOMILJIEKCY YTPyTIOBaHb POCJINH,
TBapWH 1 MIKPOOPTaHi3MiB, a TaKOXK 1X HEKWBOTO HABKOJUIIHLOTO CEPEIOBUIIA, 10
B3aEMOJIIIOTH K eauHe (yHKIioHanbHe 1iae (cT. 2), HaBoasaThes 0008 g3k Cropin
31 30epesKeHHs 1 BiZIHOBJIEHHS IPUPOJHUX €KOCHCTeM. 30KpeMa, BOHU 3000B’s3aHi
CIIPUATH 3aXKMCTY €KOCKHCTEM, BXKMBATH 3aXO/M 3 iX peabisitalii i BiIHOBJIEHHS, 3aI10-
6iraTi BIPOBA/KEHHIO, KOHTPOJIIOBATH YK 3HUIYBATH 3aTPO3JIMBI /ISl €KOCUCTEM
gykopiaHi Buan (myHKTH «d», «f> 1 <h» c1. 8) Tomo.

OcnoBolto a7 aistnbHOCTI B paMkax KoHBeHI1il BUBHAHO €KOCUCTEMHWH TTi/IXi],
SIKWI SIBJISIE COOOI0 CTPATETiI0 KOMILIEKCHOTO YIPABJIiHHS 3€METbHIUMU, BOTHIME
Ta JKUBUMH pecypcamu, sika 3abe3reuye ix 30epeskeHHsT 1 cTaje BUKOPUCTAHHS
Ha crpaBeinBiil ocHoBi. Lleil miaxia rpyHTyeTbCSI HA HAYKOBilA MeTO/I0JI0Ti1, sKa
OXOTLTIOE BCi PiBHI 6ioJoTiuHOI opraHizallii, BKIIOYAOYN CTPYKTYPH, IIPOIECH,
(yHKIITI Ta B3aEMO3B’SI3KM MiXX OpraHizMaMu i HaBKOJIUIIHIM CepPelOBUIIEM, Ta
BU3HAE, O JIOAM 3 YCIM iXHIM KyJIbTYPHUM Pi3HOMAHITTSIM € HEBiJl €EMHOIO YaCcTH-
HOt Garathox exocucteM (po3iin «As» momatky mo pimentss V/6, NpURHSITOrO
Ha 'ariit Hapami Koudepennii Cropin Konusenmuii y M. Haiipo6i (Kenist) 3 15 o
26.05.2000 p. [2]).

HanzsuuaiiHo BaxIMBOM0O MOJIIE0 ¥ cdepi MisKHAPOIHO-TIPABOBUX 3000B’s13aHb
Yrpainu Oyma parudikaris 29.11.1994 p. Kousentiii npo oxopoHy 6iopisHOMaHITTsI
[3]. I3 mboro MomenTy KoHBeHIIis cTasa YaCTHHOIO HAIliOHAIBHOTO 3aKOHO/IABCTBA,
JIEHHS TPUPOJAHUX €KOCHCTEeM Ta BIPOBA/KEHHS €KOCHUCTEMHOTO TIXOAYy BU3HAHI
000B’SI3KOBMMHU JIJIsT BUKOHaHHs. | Xo4a Ileif aKT Ma€ MpiopUTeTHEe 3HAYEHHS y
3a3HavyeHiil cdepi, OCKIIbKY i € MepIINM 1 €IMHUM Mi>KHAPOIHUM JIOTOBOPOM, SIKWI
BUKOPUCTOBYE IIICHUIA, €KOCUCTEMHUIT MiAXiA 10 30€epeKeHHs Ta CTaJOr0 BHKO-
puctaHHs GiopisHOMaHITTS [4, c. 2], cJtig 3ayBaskuTH, 10 BiAMOBIIHI 30008’ I3aHHS
Vkpainu nepeabaderi i y HU3I[ iHIINX MiXKHAPOAHUX JOKYMEHTIB, sIKi B Pi3HI Yacu
Gynu noropkeHi Bepxosuoto Pajgoto Ykpainu 1isxoM mignucanHs, patudikarii,
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3aTBEPIKEHHs], TPUAHATTS, TIPUETHAHHS 200 1HITUM YMHOM Ta MOJIOKEHHS SKUX
MarTh OyTH TPYHTOBHO TIPOAHATI30BaHi.

Ananiz ocmannix docioxcens i nyoaikayii. TlesHi actiekTy i€l IPOGIEMATHKI
BUCBITJIIOIOThCS Y IpalgX 0araTboX BITYM3HAHUX YYEHMX Y Taly3i eKOJIOTIYHOrO Ta
MizKHapoHOTO TipaBa, cepen sikux B. 1. Auapeiines (V. 1. Andreitsev), I B. AnicimoBa
(A. V. Anisimova), A. II. Terbman (A. P. Getman), M. A. [leiinera (M. A. Deineha),
M. B. Kpacuosa (M. V. Krasnova), H. P. Masmmesa (N. R. Malysheva), M. O. Mex-
Benesa (M. O. Medvedieva), B. B. Hocik (V. V. Nosik), E. B. TTosusix (E. V. Pozniak),
A. K. Cokomnosa (A. K. Sokolova), O. M. Cuekrop (O. M. Spektor), 10. C. Illemmry-
yenko (Yu. S. Shemshuchenko) Ta iH., mpore 1iJKOM O4€BUIHO, 110 BOHA NOTPeOyE
JI0JITATKOBOTO Ta KOMILJIEKCHOTO JOCJTi/sKeHHs. ToxX Memoro 1€l cmammi € anaini3
OCHOBHMX MIKHAPOIHUX JIOTOBOPIB YKpaiHH, siKi 3aKPiIIIOI0Th 30008’ I3aHHS 111010
30epeKeHHsI 1 BiTHOBIEHHSI TPUPOIHUX €KOCUCTEM Ta BIIPOBA/KEHHS €KOCUCTEMHOTO
T IXO]TY.

Buxnao ocnosnozo mamepiany. Onuieio 3 nepimux 6araToOCTOPOHHIX Mix-
HapOJHO-TIPABOBUX YTOJ, M0 SKUX MPHUEAHANACH YKpaiHa MicJsT TPOTOJIOIIEeHHS
He3asexHocTi, € Jlorosip npo AntapkTuky, ykaagenuit y Bammurroni (CIITA) me
B 1959 p. [5] (pik npuennanus Ykpainu — 1992 p. [6]). Ak wactuna Cucrtemu /loro-
BOpY NMPo AHTapKTHKY, 3 METOI0 30epeskeHHsI TOBKiJIs 11horo periony 20.05.1980 p.
y M. Kanbeppi (ABcrpasist) Gysa npuiiista KoHBeHIlist Ipo 30epeskeHHsT MOPChKHUX
xuBKX pecypcis AutapkTuky [7] (KanGeppcbka KOHBEHIs), 10 SIKOI Hallla JAep:KaBa
npuennanach y 1994 p. [8].

3a cioamu 1. I1. [Tynukinoi (I. P. Dudykina), KanGeppcbKy KOHBEHIIiIO 3apy-
GiKHI MTPaBO3HABIIl KOPEKTHO BBAKAIOTH «MOJEJbHIUM» MiKHAPOIHUM JOTOBOPOM,
1o nependavae eKOCUCTEMHUN TH/Xi 10 30epeskeHH sl JKUBUX MTPUPOTHIX PECYPCIB.
JI. @picroyn (D. Freestone), HanpukJiaj, KBamidikye peskiM MOPChbKHUX 6iopecypcis,
YCTAaHOBJIEHUH Helo, sTIK «Mo/Iesib ekosioriunoro (ecological) miaxomy». [liticHo, Bike
B nipeamOyJri miei KoHBEHIliT BUSHAETHCST BaXKJIMBICTh «3aXMCTY ILJIICHOCTI €KOCHC-
TEeMU MOPIB, 1[0 OMUBAIOTH AHTaPKTUAY» Ta HEOOXiAHICTh PO3LUIMPEHHS «3HAHb IIPO
MOpPCBKY ekocucteMy AHTapkTukuy». Ha Biaminy Big /loroBopy mpo AHTapKTHKY,
palioH Jiii SIKOTO MPOCTITAETHCS MiXK MiBJIEHHUM TIOJII0COM Ta mapasiesno 60 rpaaycis
niBeHHoiI mupoTr, KanGeppcbka KOHBEHINisE MOMUPIOETHCS 1 Ha 11eii paiioH, i 3a foro
MeXi, BITHOCSUN «JI0 aHTAPKTUYHUX MOPCHKUX JKUBUX PECYPCIB» Ti, SKi 3HAXOATHCS
11 y palioHi Mi’kK Ha3BaHOIO MAPAJIEJIIIO 1 JTHIEID «AHTaPKTUYHOI KOHBepreHiiiy (1. 1
ct. 1) [9, c. 97].

Y KoHBeHIIii MPOroJonieHo MpUHIUIK 36epeKeHHsT MOPCHKUX JKUBUX PECYPCIB,
BIJIIOBIZTHO /10 SIKUX MA€ 3/1ilICHIOBATUCS TIPOMUCEN Ta NMOB’s3aHa 3 HUM JiSJIbHICTD!
a) 3amobiraHHsS CKOPOYEHHIO YHMCENTbHOCTI BUJIOBIIOBAHOI TOMYJIAIII 10 PiBHIB,
HUJKYHMX BiJl THX, sIKi 3a0e311euytoTh ii CTiliKe MOMOBHEHHST; b) MmiATprMaHHS €KOJI0-
TYHUX B3a€MO3B’3KIB MIK BUJIOBJIIOBAHUMH, 3aJI€KHUMU Bifl HUX 1 IIOB’sI3aHUMU
3 HUMU TIOMYJISAIISAMUA MOPCHKUX KUBUX PECYPCIB Ta Bi[HOBJIEHHS BUCHAKEHUX
HOMYJISAIIN; ¢) 3amobiraHHs 3MiHaM abo 3BeIeHHST 10 MiHIMyMy HeOe3IeKH 3MiH y
MOPCBKilt ekocucTemi (4. 3 cT. 2). Yea g crartsa Ta KouBeHIiis B mijioMmy, SIK 3ayBa-
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xytorh M. M. Kyxapes, fO. B. Kopayn i M. M. Kyk (N. N. Kuharev, Ju. V. Korzun,
N. N. Zhuk), 3opienToBaHi Ha pery;roBaHHSI TPOMUCIY 3 YMOBOK MaKCHMAIbHOTO
36epeskeHHst ekocucTeMn AHTApKTHUKU. Taka CIPsIMOBaHICTh yIepiie y CBiTOBIii
MPaKTHIl PEryJIOBaHHS TIPOMECTY GyJia POroJoieHa IK €KOCUCTEMHUH TAXi /10
ynpasmaiaug [10, c. 42].

Anamnisyioun Kanbeppcoky kousennio, B. B. Toxinun i O. B. Onamenko
(V. V. Golicyn, A. V. Ovlashhenko) muryts, mo BoHa crajia «meprIonpoxiamems
y CIIpaBi 3aCTOCYBaHHSI €KOCUCTEMHOTO MiAXOMY 10 30epeKeHHs )KUBUX MPUPOJI-
HuX pecypciB. HoBusHa i yHiKaJbHICTh 11i€i KOHBEHTII1 MoJsATaE B TIEPITy Yepry B
ii moOyA0BI 3a NPUHIUIIOM €KOCUCTEMHOIO IiAXO/AY, KMl HUHI OTpUMAaB 3arajibHe
BusHauHs [11, ¢. 222]. Tak camo it /I. K. Beksimes (D. K. Bekjashev) ykasye, 1o s
Kongentiist ctana nepimm MiXkHapOTHUM JIOTOBOPOM, SIKWI 3aKPIlTUB €KOCUCTEMHUI
Mi/IXi B yrpaBiaiHHi pubagsbcTBOM. /17151 MiATBEP/IKEHHS CBOET IyMKU BiH HABOIUTD
cioBa B. B. Toainuua (V. V. Golicyn), Ha mepeKoOHaHHSI SIKOTO PEKUM MOPCHKUX
6iopecypciB, ycranoBsieHnii KOHBEHIIIEO, € HOBOIO MOJEJLITIO €KOJIOTIYHOTO MTiIXO/LY,
a TaKOX IOTJISAM IHIIMX HAYKOBIB, fIKi 3ayBa)KyIOTb, 1[0 Ha BIJIMIHY BiJ| 1HIINUX
6araToCcTOpOHHIX yrox 3 pubanbctBa KanGeppchbka KOHBEHINiSI He JIUIIE PETyJIOe
pubHUI TIpoMIICce, a i BiANOBia€ 3a 30epeKeHHs eKocucTeMu. Takuii «eKOCHCTeM-
HUH MAXia», M0 po3risaac Bech [liBmeHHNIT OKeaH STK KOMILTIEKC B3aEMOIIOB I3aHNUX
exocucTeM, BUpi3Hsie 110 KoHBEHIIi10 cepejt iHIMX 6aratoCTOPOHHIX yrof 3 pubaiib-
ctBa [12, c. 184].

Y nposoBkeHHS TEMU OXOPOHM €KOCUCTeMU AHTAPKTUKH CJIiJl 3a3HAYUTH, 110
04.10.1991 p. y Manpuzi (Icnanist) no loroBopy npo AHTapKTUKY OYB MPUAHSATHIT
[IpoTokos mpo oXopoHy HaBKOJUNTHLOTO cepemoruiia [13] (Maapuachkuii TpoTo-
KOJI), IKUI TIoKJIaB Ha CTOPOHU Bi/IMOBIZIATTbHICTD 32 BCEOCSIKHY OXOPOHY JIOBKIJLIIS
AHTapKTUKHU Ta eKOCUCTEM, 1110 3aJeKaTh Bijl Hel i MOB’d3aHi 3 Helo, a TaKOK BU3HA-
9B AHTApPKTUKY SIK TIPUPOAHUI 3aTTOBIIHUK, TPU3HAYEHUT /11T MUDPY i HAyKH (CT. 2).
Ykpaina npuemnanacs 110 1poro IIporoxomy y 2001 p. [14].

Sk 6aurmo, Ha migcrasi JloroBopy mpo AHTapkTHKY, Kan6eppchKoi KOHBEHII Ta
MazpuichbKoro mpoToKoy YKpaiHa BU3HATA €KOCUCTEMHI TIPUHITUIN 30epeKeHHsT
MOPCBKUX XKHUBUX PECypCiB, 32 IKUMU Ma€ 3/[IICHIOBATUCS IIPOMHUCEI 1 TIOB’d3aHa
3 HUM MisJIbHICTD y paiioni zii KoHBeHIlii, a TaKOX TPUHIUIINA HAYKOBOI MisJIbHO-
cTi, crpsAMOBaHi Ha OOMEKEHHS HeraTUBHUX BILIMBIB Ha JOBKIIIS AHTapKTUKN
Ta TI0B’si3aHi 3 HeIO 1 3aJieXKHi Bif Hel ekocucTeMu. 3 MeTo0 3abe3ledeHHs] BUKO-
HaHHSI MiZKHAPOAHUX 3000B’s13aHb MO0 IPOTH/II HE3aKOHHOMY, HEPETYIbOBAHOMY
Ta HEe3apeECTPOBAHOMY HPOMHKCIY pub, 30KpeMa ikjiaviB (pojrHa HOTOTEHIEBUX),
26.09.2002 p. Kabiner Minictpis Ykpainu yxsaiaus noctanoBy Ne 1420 «IIpo saxonn
111010 30epeKeHHsI MOPChKUX JKUBUX pecypciB AHTapkTuxu» [15].

Tak camo y 1994 p., six i Konseniiito nmpo oxopoHy 6iopizHomaniTTst Ta Kanbepp-
CbKY KOHBEHIIi10, Ykpaina partudikysana [16] mignucany B M. Byxapecti (PymyHnis)
21.04.1992 p. Kousentiito mpo 3axuct YopHoro mopst Bix 3abpyanenss [17] (Byxa-
pecTchKa KOHBEHIIisT), Y 3B’I13KY i3 UMM BU3HaJIa TOTPe0y B HAJIAro/KEHHI CITiBIIpaIli
3 IHIIUMU JiepKaBaMy 3 METOIO 3a00iraHHs 3a0pPYAHEHHIO MOPCHKOTO CEPEI0BUIIA
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HeGe3leYHNMH PeYOBMHAMK Ta BiJBEPHEHHS IMOTEHIIIMHUX MKiAJIUBUX HACIIAKIB
I71E MOPChbKUX ekocucTeM. | xoua momoxxenns 11iei KonBeniii, Sk cTBEPIKYIOTh
B. Bemikosa, C. Bunorpamos i M. I'sunasa (V. Velikova, S. Vinogradov, M. Gvilava),
€ 3araJIbHUMH i PO3TMJIMBYACTUMU Ta TIPAKTHYHO HE MICTSATh MOCUJIAHb HA €KOCUCTEM-
HUM THAXII, TesKi 3 OYeBMIHUX ii IIPOTaJIMH 1 HEJOJIKIB OYJI0 YCYHYTO MIISIXOM
npuitastrst y 2002 p. [porokosy Giopisnomanittst [18, c. 1345, 1346].

[iticno, metoio IIpotokosy mpo 36epexentst GiOpi3HOMAHITTST Ta JaHAADTIB
Yopuoro mops 1o Byxapecrcbkoi kouBentrii Bix 14.06.2002 p. [19] € miaTpumanus
exocuctemu JopHOro mMopsi B o6pomy ekosioriunomy crati (4. 1 cr. 1). Ykpaina
patudikysana fioro y 2007 p. [20], Bu3HABIIN I[i€10 €0 BAXKIUBICTH KOHTPOJIIO 32
3abpyaHeHHssM YopHOTO MOpst 7ist 30epeskeHHsT 6i0pPi3HOMAHITTSI, MiATPUMAHHS Ta
BijiHOBJIeHHST (DYHKITI#T ekocucTemu. BoHa B3stia Ha cebe 3000B’s13aHHS 3a00POHSATH
i1, sIKi MOJKYTb HIKIJITABO BILTMBATH Ha eKocucTemu (4. 1 cT. 5), BKUBATH 3aXOI1
JI7IsT BUKOPiHEHHsT a00 3MEHIIEeHHsI YMCeIbHOCTI BU/IB, SIKI BJKe BBEJIEHI, SIKIIO
BHUIAETHCS, IO TaKi BUIN 3aBIAIOTh KON YU MOKYTb ITOTEHITITHO 3aBIaTH TITKOIN
exocucreMaMm (4. 2 CT. 5), yTPUMYBATHCS BiJl [iii, IO 3aTrPOKYIOTh eKocrucTeMaM abo
6i0JIOTIYHIM TTPOIlecaM, sIKi CHPUSIIOTh 30epPeKEeHHI0 UX eKocucTeM (M. <a», 4. 1
cT. 8) TOI10.

Y 1996 p. Ykpaina Oyna Busnana mpaBonactynuuieo [21] moxo ydacti B
KomuBeHTiii ipo BogHO-00IOTHI yTi/Is, O MAOTh MiKHAPOHE 3HAYECHHS TOJIOBHUM
YWHOM $IK Cepe/IOBUIIe iICHYBAaHHS BOJOIIABHUX MTaxiB, npuitHaToi 02.02.1971 p.
y M. Pamcapi (Ipan) (Pamcapebka xonsenitis) [22]. Ti meta nonsrae y npusynuHensi
[IPOTPECYIOUOr0 HACTYILY JIFOAUHKM Ha BOAHO-OOJIOTHI Yrijis, BU3HAHHI iX pecypcoM
BaroMOro eKOHOMIUHOI'0, KyJIBTYPHOI'0, HAYKOBOTO, PEKpealiiHoro 3HayeHHs, 36epe-
JKeHHI MTUX yTi/ib 3 iXHBOIO (IOPoTo i (hayHOoIO MIISAXOM TIOETHAHHS JIaJIeKOTISIHO1
HaIliOHAJBHOI TOJIITUKY 31 CKOOPIMHOBAHOIO MiKHAPOIHOIO AisIbHICTIO. BiamoBigHO
1o KonBeHI1il BoHO-00I0OTHI yTiist — 11e palloHU MapiiiB, OOJIT, AparoBuH, TOpgo-
BUII 200 BOOWMM — MPUPOAHKX ab0 MITYYHUX, MOCTIHHUX 200 THMYACOBHX, CTOSTUMX
ab0 TIPOTOYHUX, MPICHUX, COJOHKYBATHX a00 COJIOHUX, BKJIIOYAIOYH MOPCHKi aKBa-
TOpil, TIMOMHA SKUX IIiJ] Yac BIAIIMBY He TepeBuinye mectu Merpis. 11{omo Bozxo-
IJTABHUX IITaXiB, TO ILi€ IITaXy, sKi eKOJIOTIYHO 3ajieKaTh Bijl BOAHO-OO0JIOTHUX YIi/b
(gactunm 112 cr. 1). Y pamkax Konsenttii crBopeHo Crincok BOJHO-O0JOTHUX YTiflb
MiKHApOZHOTO 3HaueHHd (PaMcapchkuil ciMcok), Ky BHOCSTHCS YT 3 ypaxy-
BaHHSAM IXHBOTO MI’KHAPOJHOTO 3HAYEHHS 3 TOTJISAAY €KOJIorii, O0TaHiKH, 300JI0Tii,
JiimMHoJIorii abo rigpodorii. Y nepiry depry g0 1160ro CIUCKY BKIIOUYAIOTHCS YT,
1[0 MAIOTh Mi)KHAPOJIHE 3HAUEHHS JIJI1 BOAOILIABHUX MTaXiB y OY/b-sIKY TIOPY POKY
(gactwam 11 2 cT. 2).

Hocnimkytoun ictopito npuitHaTTs Pamcapebkoi korBenirii, M. H. Komnuios Ta
A. M. CosnnieB (M. N. Kopylov, A. M. Solncev) ykasyiors, 1110 Ha erari ii po3po-
GJieHHsT BoHa OyJia CIIPsIMOBaHa KOHKPETHO Ha OXOPOHY BOJOIUIABHUX TITAXIiB ILISIXOM
CTBOPEHHS Mepeski OXOPOHIOBAHUX JIIJISHOK, ITPOTE Y MiPYy BIOCKOHAJEHHS 11 TEKCTY
Ha TP MJIaH BUUILJIO 3aBAaHHS OXOPOHHM BOJIHO-OOJIOTHUX CEPEOBUII iCHY-
BaHH4, a He BU/IB. 3a CJIOBaMU BYEHUX, YHIKAJIbHICTb 1Mi€i KoHBeHIIiT ToJiATae B TOMY,

60 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2021. Bun. 153



CyemHos €. I1. MixHapoOdHo-npasosi 30608’A3aHHA YKpaiHu uj000 36epexxeHHs | 8i0HOB/1€HHA NPUPOOHUX ...

1[0 BOHA IPYHTYEThCS HAa €KOCUCTEMHOMY IiAxoi, 60 HallijieHa He TiIbKU Ha 36epe-
’KEHHsT BOJIOTIABHUX TITAaxiB, ajie i BU3HAE BOAHO-OOJIOTHI yTi/UisI EKOCUCTEMAMH, SIKi
MalOTh BUKJIIOYHO BaJKJIMBE 3HAUEHHs JIJIs1 30epeskKeHHsT Oi0I0TiYHOTO Pi3HOMAHITTSI
Ta 106pobyTy moguan [23]. YV inmii my6aikanii M. H. Konuos, C. M. Konuios Ta
C. A. Moxamman (M. N. Kopylov, S. M. Kopylov, S. A. Mohammad) cTBepKyoTh,
no 1151 KonBeHIlist ctasa mepiuM Mi>KHapOAHUM €KOJOTIYHUM JIOTOBOPOM, SIKUIA
BCTAHOBJIIOE HOPMU 11[0JI0 30epesKeHHsT KOHKPETHOrO THUIly eKocucteM [24, ¢. 304].
[Tro moswutito noxgissie O. M. Crnekrop (O. M. Spektor), 3aznagarouwn, mo Pamcap-
CbKYy KOHBEHIIII0O B JIOKTPUHI BiIHOCSATH /0 OJHOTO 3 TEPIIUX JIOTOBIPHUX JXKepes
Mi’KHAPOJIHOIO IIpaBa, sike nepeadadac 3axuct exocucreM [25, ¢. 277]. Hacupasai,
HE3BKAIOUM Ha Te, 110 B TEKCTi 11i€i KOHBEHIIi1 He 3rajlye€ThCs He JINIIEe eKOCUCTEM-
HUY MAXi, a i TepMiH «eKOocucTeMay, HeMa€e CYMHIBIB, 1110 32 CBOEIO CYTHICTIO BOHA
€ Mi’KHapOTHO-TIPAaBOBUM JIOKYMEHTOM €KOCHCTEMHOTO XapaKTepy, SIKUi TPUCBSIEHO
OXOPOHI XUBUX OPTaHi3MiB (mepeayciM, BOJOIJIABHUX MTAaXiB) Y HEPO3PUBHOMY
3B’SI3KY i3 cepeloBHUINEeM iXHbOTO iCHYBaHHsI (BOIHO-O0JIOTHUMU YTi//ISIMU ).

YpaxoByoun BaKJWBICTh KAIMAaTUYHUX (DAKTOPIB 7 HAJEKHOTO (DYHKITIO-
HYBaHHSI IPUPOHIX EKOCUCTEM, 3 METOIO JOCATHEHHsI cTabisisalii KoHIleHTpaliii
MAPHUKOBUX Ta3iB B arMocdepi Ha piBHI, AKWIl He J0IMycKaB Ou HeHGE3MeUHOro aHTPO-
MIOT€HHOTO BILUTMBY Ha KjiMatnuny cucremy 3emii, 09.05.1992 p. y Pio-ne-Kaneiipo
Ha Koudepentiii OOH 3 HaBKOJHUIITHHOTO CEPEOBUINA Ta PO3BUTKY OyJia MPUAHSTA
nie ogHa KouBeHIliss — Pamkosa xouseniisi OOH mpo 3miny kmimaty [26], axy B
1996 p. parudikyBana Ykpaina [27]. Yracaizok paTudikariiii 11boro Mi>KHapoaHOTO
JIOKYMEHTA Hallla Jiep;kaBa BU3HAJa POJb i BAKJIUBICTb Y HA3eMHUX 1 MOPCHKUX €KO-
cUcTeMax TOTJIMHAYIB 1 HAKOTTMYyBayiB MAPHUKOBUX Ta3iB, a TAKOX Te, MO iCTOTHE
30iJIbIIIEHHST KOHI[EHTPaIlii TaKUX Ta3iB B aTMocdepi Moke HETaTHBHO BILIMHYTH Ha
HPUPOJIHI EKOCUCTEMHU Ta JIIOACTBO (TipeamOyJia). A ToMy 3060B’s13as1acst 3/1iiiCHIOBaTH
Bi/ITOBi/IHI 3aXO0/1, 30KpeMa CIPUSTH PaAIliOHAJIbHOMY BUKOPUCTAHHIO TIOTJIMHAYIB i
HAKOMUYyBayiB yciX MapHUKOBUX TasiB, BKJIOYAOYKM Oiomacy, Jich, OKeaHHW i iHII
HaseMHi, TpubepeskHi Ta MOPChKI €KOCHCTEMHU, CIIPUSTH iX OXOPOHI, IIi[BUIIEHHIO
STKOCTI Ta CIIBITPAIIOBATH B I[bOMY HAPsMKY (1. «d» 4. 1 ct. 4).

Jlo Pamkogoi konsernii OOH tipo 3miny kiaimary 11.12.1997 p. 6yB npuitasiTuii
Kiorchkuit mporokos [28], patudikoBanuii Ykpainoio y 2004 p. [29], a y 2005 p.
6yB 3aTBepKeHnil HartioHanbHUIT 1aH 3aX0/1iB 3 peastisaliii mosoxkeHb [IpoTokory
[30], me cepen Takux 3axo0/iB Tepen6auATOCh PO3POOIEHHST CTPATETIYHOTO MTPOTHOZY
3MIHU KJIiMaTy, HACHIIKIB TaKOl 3MiHU JJIS CEKTOPIB €KOHOMIKHU, a TaKOX JJS CHUC-
TeMU 3a0e3MeYeH s JKUTTESITTBHOCTI HACETIEHHS Ta €KOCUCTEM.

UYepes tpu poku micas parudikarii Pamxosoi kouBentiii OOH mipo 3Miny K-
Mmary, y 1999 p., Ykpaina npueananace [31] no npuitagaroi 23.06.1979 p. y bouni
(Himeuuwnna) KonBenitii nmpo 36epeskeHHsI MITPYIOUMX BUIIB AMKHAX TBapuH [32]
(bonncpka kouBeniist). Y Hiil CTopoHu, y ToMy uMciai W YKpaiHa, BU3HAJIU, 110
JVIKI TBapUHU B yCbOMY IXHbOMY Pi3HOMAHITTI € HE3MIHHOIO YAaCTUHOIO IIPUPOJHOL
cructeMu 3eMJIi Ta TOBUHHI OyTi 36epeskeHi /ist 6yiara BChoro JozicTBa (TipeambyJia),
a TaKOK 3000B’s13aJIMCh BXKUBATH 3aXO/IU 3 METOIO 3am00iraHHsT 3arpo3u 3HUKHEHHSI
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MITPYIOUMX BUJIiB, 30KpeMa, CIIPUATUA 3AIACHEHHIO MOCIIXKEeHb MO0 WX BUIB i
CIIBPOGITHUYATH TIPU 1IHOMY, 3a0e31edyBaTH iX OXOPOHY Ta YKJIaAaTh BiAMOBI/IHI
YTO/IM TIPO iX 30epekeHHst Ta peryJoBants (4. 2 cT. 2).

Y KonBeniiii BKa3aHo, 1o cTaTyc 30epesKeHHsI MirPyl04oro BUAY BBasKa€ThCS
CIIPUSTINBUAM, SIKIIO AOTPUMAHO Taki yotupu ymoBu: 1) maHi miono AuHAMIKA
YUCEeJbHOCTI BUY CBi4aTh, 1110 BiH MPOTSATOM TPUBAJIOTO TEPMiHY 3aJTUIIAETHCS
JKUTTE3IATHOIO YACTUHOIO TUX €KOCHUCTEM, JI0 SIKUX BiH HAJIEXKUTH; 2) HOTO apeas He
CKOPOUYETHCS 1 TaKe CKOPOUYEHHS € MaJOMMOBIDHUM; 3) Ha Cy4yacHOMY eTali € i B
MaiibyTHbOMY Oyjie JOCTaTHBO CEpPeOBMIN ICHYBaHHS /ISl 30€peKeHHS MOy ISl
1IBOTO BU/Y TTPOTSITOM TPUBAJIOrO Tepiojly; 4) WOro MONTMPEHHS Ta YUCEIbHICTh
HaOJIMKAIOTHCST /10 PiBHIB, MO CKJIAINCH iICTOPUYHO, 1 B Till ke Mipi, B sIKiil iCHYIOTb
MOTEHIITHO NMPUUHATHI eKOCUCTeMU 1 B SKill 1le BiJIIIOBiZIa€ HEBUYEPITHOMY BUKO-
puctannio nukoi dayam (1. «c» cr. 1). Xapakrtepusytoun mosoxkeHHs BoHHCHKO]
KOHBeHIIii 3 no3uiiit ekocuctemuoro mizaxoxny, M. C. lunpuc (M. S. Cipris) 3a3navae,
10 BOHA BPaXOBY€E €KOCUCTEMH I TUM CaMUM PO3IJISIZIA€ BUU B iX €KOCUCTEMHOMY
kouTekcTi [33, ¢. 150].

Taxkox y 1999 p., ane zemnno misHinie Ykpaina npueananach [34] no mignucanoi
03.03.1973 p. y Bammarroni KonBeniiii mpo Mi>KHapOIHY TOPTIBJIIO BUAAMH TUKOI
(daynu i duopu, mo mepedyBawTh M 3arpo3o0 3HuKHeHHsS [35] (BammHrron-
CbKa KOHBEHIlis1), sIKa CIpsiMOBaHa Ha O60pPOTHOY 3 HesleraJbHUM BHIOOYTKOM Ta
HE3aKOHHOIO TOPTIBJIEI0 TUKUMU TBAPUHAMM i POCIWHAMHU TIIJITXOM BCTAHOBJICHHS
BIZIMOBiZIHUX 0OMeKeHb Ha X ekcropt Ta immopt. Ha mepekonannsst M. H. Komnu-
sosa ta K. A. Mepkynosoi (M. N. Kopylov, K. A. Merkulova), sixi mpoanasisysasm
noJyioxeHHs 1iei KoupeHIiii, HeoOXiaHICTh 3a60POHATH YU CTPOTO KOHTPOJIOBATH
MOJIIOBAHHS HA JUKWX TBApWH Ha PiBHI, KWW J03BOJISIE iM BiJHOBJIOBATHU CBOI
TIOITYJIAII], € OHUM i3 3araJbHOBU3HAHUX TPABUJI ¥ MiXKHAPOJHOMY €KOJOTIYHOMY
mpasi, i, 30KkpeMa, Ti€l OTO YaCTUHM, SIKA CTOCYETHCSI MUTaHb 30epeskeHHsT 6ioTH.
Y cydacHOMY MiZKHApOJIHOMY €KOJIOTIYHOMY TIPaBi BOHO 3HAXOAWTH CBOE BTIJIEHHS B
KOHIIETIIiSIX CTAJIOTO PO3BUTKY Ta €KOCUCTEeMHOro ynpasiinusg [36, c. 291].

[IpueaHaBimch 10 BalmmmHITOHCHKOI KOHBEHINII, Hallla Jeps/KaBa B3siia Ha cebe
3000B’s13aHHSI MO0 OOMEKEHDb Y BUIA4i 03BOJIIB Ha €KCIIOPT 3paskiB Oyab-sIKOTO
Buy (ayHu i ¢hgopu B TOMY pasi, SKIIO HAYKOBUI OpPraH BU3HAYUTD, MO TAKUMA
eKCITOPT MO’Ke HETaTUBHO BIJIMHYTH HAa CTAaH €KOCHCTEMM, /e MENTKA€E el BUJ
(ct. 4). TligTBepIKEHHSAM HAsIBHOCTI TAaKOrO 3000B’s13aHHS /i1 YKPAiHU MOKHA BBa-
xkaru ITocranosy Kabinery Minictpis Ykpainu Big 25.07.2007 p. Ne 953 [37], mo
BCTAHOBJIIOE TOPSIZOK BU/AYi TO3BOJIIB HA iIMIIOPT Ta €KCIIOPT 3pasKiB BUIIB AUKOI
daynu i ¢aopu, ceprudikariB Ha TEPECYBHI BUCTaBKHU, PEEKCIIOPT Ta iIHTPOAYKILIIO
3 MOp#I 3PasKiB, ki € o0’exramu perysmosanis Konsenitii (crouatky ug ITocTanosa
CTOCyBaJIach yCiX BB, ajie MOTIM ii Jist OyJjia oOMekeHa OCETPOBUMHU BUIAMK PU0
[38]). ¥ m. 9 miei [locTanHoBM HaroJoNIyeThCS, IO B Pa3i iCHYBaHHS IOTEHITIHHOI
3arpo3y BUKMBAHHIO BUJLY BHACJIZIOK MiXKHAPO/IHOI TOPTiBJi MOT0 3pa3kamMu 03B
BU/IAETHCS 32 HASIBHOCTI MIO3UTUBHOIO BUCHOBKY Bi/IITOBIZTHOTO HAYKOBOTIO OPTaHy 3
nuTaHb BUKoHaHHS KoHBeHIIil, /ie 3a3HaYa€ThCs iH(OPMAIlisi CTOCOBHO OIIHKU PiBHS
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3arpo3¥ BIZKMBAHHIO BU/Y BHACJIIOK 3allJIAHOBAHOTO €KCIOPTY ab0 iMIIOPTY 3pasKa,
[POMO3UIIIN MO0 AOIIIBHOCTI OOMEKEHHST €KCIIOPTY 4K iMIopTy Torno. Ilepesik
OpTaHiB, sIKi BIIPaBi BUAABaTU TaKUIl BUCHOBOK, a TAKO:K iHIII OpraHisalliifHi MUTaHHs
BusnavaioThest y [locranosi Kabinery MinictpiB Yrpaiau Big 13.12.2000 p. Ne 1822
[39].

HacrtymnHoro korBeHttieto, parudikoBanoo Ykpainoio B 1999 p. [40], € Konsentris
OOH 3 mopcekoro nipasa Bix 10.12.1982 p. [41], sika BcTaHOBUJIA TPABOBUI PEXKUM 1
MeKi MOPChKUX IPOCTOPIB, 1O BXOJASTH JIO JIEPKABHOI TEPUTOPIil (BHYTPIIlIHI MOPCHKI
BOJIU, TEPUTOPiaJIbHE MOPE, apXileJgakHi BOJIN), Ta TIPOCTOPIB, 1O YTBOPIOIOTH 30HU
(yHKITIOHATEHOI TOPUCANKITIT iep:kaB (MTpUeria 30Ha, KOHTHHEHTATBHUN 1esbd), a
TaKOK 3a0e31evn/ia MisKHAPOIHO-TTPABOBY OCHOBY IisIBHOCTI JIepsKaB 3 OCITIIZKEHHST
Ta BUKOPUCTAHHS MOPIB i OKeaHiB Ta iX pecypciB, y TOMY YHCJi CYIHOILIaBCTBO Ta
HOBITPsIHI MEPeJIbOTH, PO3BiAKa Ta BUAOOYTOK MiHEpasiB, pubOaJbCTBO Ta Mepese-
3eHHsl, 30epeKeHHs i 3aXUCT.

Busuaroun 1m0 KoHBeHI1ito B KOHTEKCTI TPAaKTUKU €KOCUCTEMHOTO TiXOY 10
CTAJIOr0 BUKOPHUCTAHHS MOPsI Ta iioro pecypcis, A. Jlyrrenbeprep (A. Luttenberger)
3ayBaKye€, 1[0 BOHA 3a0e31euye MpaBoBy 0a3y /sl BIPOBAKEHHST €KOCUCTEMHOTO
MAXOMY 70 BCiX BUIB MiSTLHOCTI, IO TPOBOASATHCS B MOPCHKUX patioHax. | ams
MATBEPKEHHS i€l Te3W BUYEHUU MOCUJAETHCS Ha BiAMOBiAHI mojoxeHHs KoH-
Bentlii. Ilo-mepire, Ha mpeaMOyJIy, [ie TPOTOJIOIIEHO, MO TPOOIEMU OKEaHIYHOTO
MTPOCTOPY TiCHO B3aEMOTIOB’sI3aHi ¥ MalOTh PO3TJISI/IaTHCS K enuHe 1tije. [lo-apyre,
Ha cT. 61 «36epekeHHsT JKUBUX PECYPCiB», 3TiJIHO 3 KO KOKHA TpubepeskHa
Jlep;kaBa BU3HAUYA€E JOMYCTUMUI BUJIOB KUBUX PECYPCiB y CBOIM BUKJIIOUHIN €KO-
HOMIYHIH 30HI; 3a0e3Teuy€e HAJEKHI 3aX0au 31 30epesKeHHsT I YIPABJIiHHSA, 3 THM
mo6 cTaH JKUBUX PecypciB y Il 30HI He TmiaBaBcst Hebe3Melli Yyepes HaJAMipHY
eKcIyaTallioo; po3po0Jisie 3aXo[u, CIPAMOBaHI Ha MiATPUMKY Ta BiIHOBJIEHHS
MOMYJISIIN BUJIIB, 10 BUJIOBJIIOIOTHCS, HA PIBHAX a0 10 PiBHIB, MPH SIKMX MOXKE
OyTu 3abe3reyeHniT MaKCUMaJIbHII CTabiIbHUN BUJIOB, i BPAXOBY€E HACJIIAKU JJIST
BU/IiB, acOLIOBAHUX i3 BUJIOBJIIOBAHUMU a00 3aJle;KHUMU BiJl HUX, 3 METOIO IIiji-
TPUMKHU Ta BifiHOBIEHH iX momyJisariit. [To-tpere, Ha cT. 119 «36epeskeHHsT JKUBUX
pecypciB BIZIKpUTOTO MOPsI», KA 3aKPilJIIOE YMOBU BU3HAYEHHS PO3MIpy /I0IIyCTH-
MOTo BHUJIOBY [42].

Cxoxy myMKy 110710 cyTHOCTI HazBaHoi KonBeniiii Bucsosioe [l. K. beksies
(D. K. Bekjashev), 3a cioBamu sikoro, y Hiil BiZICyTHE MOHATTS €KOCHCTEMHOTO
MiIXO/Ly, TPOTe HATOJIONIEHO HA HEOOXITHOCTI 3aXMCTy Bpa3auBUX ekocucteM. lleit
JIOTOBIP 3aKPITIIOE BUMOTH JI0 JIEPKAB-YIACHUIb BKUBATU HEOOXITHIX 3aXO/IiB JJIsT
30epesKeHHsI 1 3aXUCTy MOPCHKOTO CEepPeIOBHUINA Ta PalliOHAJBHOTO BUKOPHCTAHHS
HOTO pecypciB Ha OCHOBI B3a€EMO3aJIeKHOCTI BUIIB (30KpeMa, cT.cT. 61-67, 119 Kon-
BeHIIi1). Y 1[iJIoMy 11i HOPMHW BCTAHOBJIIOIOTh 3aCTOCYBaHHSI €eKOCUCTEMHOTO MIXO/My B
yrpasiiaai pubaabeTBoM [12, ¢. 185]. Tak camo BBaXKalOTh aBTOPU HAYKOBOI 1myOJriKa-
1ii «ITpo ekocucremuamii mizgxiza 10 ocBoenHs CBITOBOTO OKeaHy», CTBEP/XKYIOUH, IO
111 KoHBeHI1isl MiCTUTH TIPABOBI PAMKU JIJIs1 BIPOBA/KEHHSI €KOCUCTEMHOTO X0y
JI0 BCi€l MisSLTbHOCTI, SIKa TIPOBAIUTHCS B MOPChKUX paiionax [43, c¢. 183].
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Onnak y HayKOBiil JiTepaTypi iCHYIOTb i TTPOTUJIEKHI TTOTJISANA Ha 11€ TTUTAHHS.
M. 0. Besnenexna (M. Yu. Bezdieniezhna), nanpukiazn, Harosomuiye, mo KonBeH-
it OOH 3 MOpPCHKOTO TTpaBa He MICTUThH YiTKMX 3000B’I3aHb 3 OXOPOHM MOPCHKUX
€KOCHCTeM i Tiepeibavae MmijIxij, 3aCHOBAaHMiI Ha «MaKCUMaJIbHO CTIHKOMY BHUJIOBi»,
110 MoOyIOBaHWiT Ha TIPUHIIKIN 3aXKMCTY TiIbKK OZHOTO BHIY. Xoua 11 KoHBeHIIist
i MiCTUTD 3TaJIKy MPO acoIliiioBaHi BUIM, BOHA He BCTAHOBJIOE YITKOTO MeXaHi3My
BIIPOBA/IKEHHS 3a3HAYEHUX MOJIOKEeHb Ha TTPakTuili. O4eBUIHO, TTPOJOBKYE TOCITII-
HUI[S, Y HOPMOTBOPINB He OyJI0 Ha MeTi 3aKPilIeHHS] eKOCUCTEMHOTO YIIPABJTiHHS
B KonBenriii i 4epe3 00’€KTUBHI IPpUYMHN — Opak JOCTATHIX 3HAHB PO TOHKI €KO-
CUCTEMHI 3B’S3KU MiK KOMIOHEHTAMU €KOCHUCTEMH, OCKIJIBKU TaKe yIpaBJiHHS
Masio 6 BpaxyBaTu BCi MOKJINBI B3a€EMO3B’SI3KM KOHKPETHOTO PUOHOTO pecypcey 3
XUPKaKaM¥, iHIMUMU TOAIOHMMU BUIAMU Ta BJACHOIO 37100MYYIO; BIJIUB IIOTOAM 1
KJIiMaTy Ha puUOHI pecypcH; KOMIIEKCHI B3a€MO3B SI3KM MiK PHOHUME pecypcamu i
iX TPUPOHUM cepeloBUIeM icHyBaHHSA [44, c. 97].

Tak camo it II. A. Tynes (P. A. Gudev) 3ayBaxye, M0 €KOCHUCTEMHUN MiXi[
Hikosn He OyB ckiaazoBoto dactuHoio Konpeniii OOH 3 Mopcbkoro mpaBsa, Ha
BiaMiHy, Hanpukian, Big Kaunbeppcebkoi konBenitii. Cripobu npummcatu iii «eko-
CUCTEMHY» CIIPSIMOBAHICTh MOXKYTD PO3IJISIZIATHCS BUKJIIOUHO SIK CIIEKYJISTHBHI, a/iKe
y Hill MICTUTBCSI JIMIIIE OJ{HA CTATTSI, Jie 3TAJYEThCs «eKocucTeMas. Ile ct. 194(5), sika
CTOCYETBCST 3aXO/IiB 3aM0GITaHHs, CKOPOUEHHS Ta 30epesKeHHs T1ijl KOHTPOJIeM 3a0py/i-
HEHb MOPCHKOTO CEPEOBUINA: «3aX0/IH, 10 BKUBAIOTHCS 3TiIHO i3 Ii€10 YaCTUHOIO,
BKJIIOYAIOTh 3aXO0/1, HEOOXIIHI IJIsT 3aXKCTY i 30epeskeHHsI PiIKICHUX ab0 BPa3IMBUX
€KOCHCTEM, a TAKOK IPUPOTHOTO CEPENOBHINA BUAIB pub Ta iHIMX (GOPM MOPCHKIX
OpraHi3MiB, 3alacyl SIKMX BUCHAKEHI, MiIAI0ThCs 3arposi abo Hebesmelti». Yposa-
JUKEHHST eKOCHCTEMHOTO THAX0y nependadae 000B’I3KOBE 3aCTOCYBAHHST OJJHAKOBUX
3aXO/liB MOJI0 3aXUCTY MOPCHKOTO CEPEIOBUIIA Ta MOPCHKUX KUBUX PECYPCIB K Y
30HaX HaIliOHAJbHOI IOPUCANKIII MPUMOPChKUX JIEPKaB, Tak i 3a X Mexkamu. OmxHaK
peatizailiss eKOCUCTEeMHOTO TTi/IX0/Ly CYIlepeunTh 30HATbHOMY ITiJIXO/LY, SIKMI PO3/Iiisae
CsiToBuIl OKeaH Ha pPi3Hi MPOCTOPOBI 30HM i Ha ssKOMY 3acHoBaHa Konseniis OOH
3 MOPCBKOTO mpaBa [45, c¢. 148—150].

V nopiBHsiHHI 3 KaHGeppChKOIO KOHBEHINE, SIKA CJIYITHO BBAKAETHCS «MOJIEIb-
HUM» MiKHAPOJHUM JOTOBOPOM y cepi eKOCHCTEMHOTO MifX0ay, Tpeba BU3HATH,
mo y Konsenitii OOH 3 MopchbKkoTO TIpaBa €KOCUCTEMHA CKJIAJI0BA MPOCTEKYETHCS
Jie y 3000B’s13aHHI IepKaB MO0 3aXUCTY Ta 30epesKeHHsT PiKiCHIX abo Bpas-
muBKX ekocucteM. OqHaK He il 3a0yBaTH, 1Mo MeToIo TpuitHATTS 1€l KoHBewitii,
JKy 4acTo iMenyiorh KoHctuTyilieio MopiB, 3a ciaoBamu camoro x 1. A. Iyzxesa
(P. A. Gudev), 6ys10 po3pobJieHHsT HOBOI TIPOCTOPOBO-TIPaBOBOi iepapxii CBITOBOTO
okeany [45, c. 21], Toxi sik ekocHcTEMHA CKJIAI0BA B Hill OyJa BiZICyHyTa Ha APYTUit
IIJIaH Ta BUPa)KeHA JIMIIE B OKPEMUX T10JIOKEHHAX.

Cuaix 3asnaunty, mo 04.12.1995 p. Gysa ykiageHa Yrojga Ipo BUKOHAHHS T10JI0-
xenb Konsenitii OOH 3 MOPCHKOTO TIpaBa, sIKi CTOCYIOThCSI 30€peKeHHs TpaH-
CKOPAOHHUX PUOHMX 3alaciB JajeKo MIirpyounx pub Ta yrupasiiHHs HuUMHU [46]
(patudirkosana Ykpainoto y 2002 p. [47]), y skiii BusHaHa HEOOXiHICTh YHUKHEHHS
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HETaTUBHOTO BILIMBY Ha MOPCBbKE CEPeJOBUIIE, MiITPUMAHHS IIJTICHOCTI MOPCHKUX
eKOCHCTEM 1 MaKCMMaJIbHOTO CKOPOYEHHSI PU3UKY JOBTOCTPOKOBHX i HEOOOPOTHUX
HACTIKIB puboIoOBHUX orepartiil (rmpeambysia). Came 3 1i€ro MeTol0 YKpaina 30608 ’s1-
3aJ1ach OI[IHIOBATH BIUIMB PUOAIbCTBA, a TAKOK 1HINNX BUJIB JIOACHKOI AisJIbHOCTI
Ta €KOJIOTIYHMX (PaKTOPIB Ha 3aracH i BUAM, SIKi HaJeKaTb /10 MOPCHKOI €KOCHC-
TEMHU, Ta BXKUBATH HEOOXIIHUX 3aXO0/IiB MO0 30€PeKEHHsI Ta YIPABIIHHSA HUMU JIJIS
miATPUMKH ab0 BiJIHOBJIEHHSI MOMYJISAIIN TaKWX BU/IB BUIIE PiBHIB, Ha SIKUX iXHE
BIZITBOPEHHS MOKe HapasKaTHCh Ha cepiiosHy HeOesneky (IyHKTH «d» 1 «e» cT. 5).

IITe oxniero KOHBEHIEIO, 10 AKOI YKpaina npueananach y 1999 p. [48], € Kou-
BEHIIis1 3 OXOPOHU Ta BUKOPUCTAHHS TPAHCKOPJOHHUX BOJOTOKIB Ta Mi>KHApOIHUX
o3ep, sika Oysa npuitasaTa 17.03.1992 p. y Teancinki (@innsanaist) [49]. Bignosigto
10 Hel s 3amobiraHHs, oOMesKeHHs i CKOPOYEeHHsI TPAaHCKOPAOHHOTO BILIMBY
CropoHu 3060B’s13aHi BXKMBATH 3aX0/H, 30KpemMa 3abe3nedyBaT 30€pPesKEHHS Ta
BizHOBIeHHS exocucTeM (1L «d» 4. 2 ¢r. 2), a TakoxK Po3poOJIATH, CTBEPAKYBATH i
3[iMiICHIOBATH TIPaBOBi, af]MiHICTPAaTUBHI, EKOHOMIUHI, (piHAHCOBI 1 TEXHIUHI 3aX0aMN
st 3a0e3medeH sl CIIPUSTHHS CTAJIOMY YIIPABJIiHHIO BOJHUME PECYPCaMH, BKJIFOYHO i3
3aCTOCYBaHHSIM eKOCUCTEMHOTO mixoay (1. «i» 4. 1 ct. 3). Ha nymky O. MakinTaiipa
(O. MclIntyre), 111 KonBeHIlis € MPUKIAZAOM 3MillleHHS aKIEHTY i3 CyTO TepUTOPi-
AJIbHOTO TIPUPOOPECYPCHOTO MiAXOAY Ha OiIbII €KOCHCTEMHO OPIEHTOBAHUIA ITi/IXi/T
[50, c. 2], ockinbku BoHA CIIPUSIE 3aCTOCYBAHHIO ILJIICHOTO MiZIXOY 3 YPaXyBaHHIM
CKJIQJIHOTO B3AEMO3B’SI3KY MIX TiZ[POJIOTIYHUM IIMKJIOM, 3eMEJbHUMU PECYyPCaMU,
(aopoto Ta ayHol0, BUXO/UU 3 PO3YMIHHS TOTO, IO BOJIHI PECYPCH € HEBI EMHOIO
YAaCTUHOIO €KOCHCTEMH, TIPHPOJHUM PECYPCOM, COI[IAIBHUM Ta €KOHOMIUHIM GJIaroM
[51, c. 6].

Jlo miei Konusenmii 17.06.1999 p. 6yB upuitasatuii IIpoTokos mpo Boxy Ta 370-
poB’s [52], y 2003 p. parudikosanuii Yrpainowo [53]. Moro Meromo e cnpusnus Ha
BCiX Bi/IMOBITHUX PIiBHSIX, SIK y 3araJbHOAEPKaBHOMY MacIiuTabi, Tak i y TpaHCKOP-
JIOHHOMY i MisKHAPOJIHOMY KOHTEKCTi, OXOPOHi 3[0POB’sl Ta OJIATOIMOJYYYIO JIHOEH
Ha 1HUBIya bHIN Ta KOJEKTUBHIN OCHOBI 3TiZIHO 3 TPUHITUIIAMU CTAJIOTO PO3BUTKY
MIJITXOM YZIOCKOHAJIEHHS YIPaBIiHHSA BOAHUMU PECypPCaMHU, BKJIIOYAIOUM OXOPOHY
BosiHUX ekocucTeM (cT. 1). 3rigno 3 [IporokosoM YKpaina Ma€e BXKUBATH HaJIEKHUX
3aXO/IiB i3 TONepePKeHHs, KOHTPOJIO Ta 3HWKEHHS CTYTIEHS TOTUPEHHST MTOB’ I3aHUX
3 BO/IOIO 3aXBOPIOBAaHb y PaMKaX KOMIJIEKCHUX CUCTEM BOJIOIIOCTaYaHHS JIJIs1 CTaJIOTO
BUKOPHCTAHHSI BOIHUX PECYPCiB, 3abe3nedeH st Oe311eYHOi /IS 37I0POB’ST IKOCTI BOIH
B HaBKOJIUIITHbOMY CEPEOBUII Ta OXOPOHU BOJAHUX eKkocucTeM (4. 1 cT. 4).

YV 1iJsgX JOCITHEHHS CTAJIOro Ta 30aJIaHCOBAHOTO YIIPABJIHHS BOAHUME PECYP-
camu piku [lynait 01.06.1994 p. y Codii (Bosarapist) Oysa mignucana KouBenitis
IO/I0 CMiBPOGITHHUIITBA TI0 OXOPOHI Ta CTATOMy BHUKOpHCTaHHIO piku [lyHait [54].
Ykpaina parudikysana ii y 2002 p. [55], 30608’s13aBIINCH TOCUITIOBATH, Y3TOIKY-
BaTU Ta KOOPJIUHYBATH BCi 3aX0/IM, HAIlLJIeH] Ha CTAJINN PO3BUTOK i OXOPOHY HaBKO-
JIMIIHBOTO cepefoBuIa piku JlyHaii, 3abe3nedyBaTyi cTajie BUKOPUCTAHHS BOIHMUX
pecypciB /71T MyHIIIATIATbHOTO, TIPOMHUCIOBOTO Ta CiTbCHKOTOCTIOAAPCHKOTO HATIPSIM-
KiB, 306epiratu Ta BiJ[HOBJIIOBATH MOPYIIEHI €KOCHCTEMH, a TAKOXK 3AiHCHIOBATH
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CIIIBPOGITHUIITBO y rajIy3i YIpPaB/IiHHSA BOAHUM IOCIHOAAPCTBOM, CIIPSMOBAaHE Ha CTajie
VIIpaBJIiHHS BOJOIO, TOOTO Ha CTAJIUI Ta €KOJIOTIYHO OOIPYHTOBAHUI PO3BUTOK, SIKUI
TaKOK CIPSIMOBAHWH, cepejl 1HIIOTr0, Ha YHUKHEHHSI TPUBAJIO] €KOJIOTIYHOI KON Ta
OXOPOHY ekocucteM (CT. 4).

Y mvomy x 2002 p. Ykpaina npueananach [56] mo Kousenrii OOH mpo
60poTHOY 3 OIYCTENIOBAHHSAM y TUX KpaiHax, IO MOTEPIAOTh Bijl CepHO3HOI IIOCYXHU
Ta,/a60 omycremoBanHs, ocobaBo B Adpurt, Bix 17.06.1994 p. [57], ne y domatky
V Busnani ocobsusi ymoBu periony Ilentpanbhoi i Cxigxol €Bpory, sSKi BKIHOYA-
I0Th pisHOMaHITHI (hopMu gerpaaiii 3eMesnb y pisHUX eKocrcTeMax perioy (1. «b»
CcT. 2), Ta MiCTSIThCsT 3000B’sI3aHHS MIO/I0 MiJATOTOBKY Ta iMIJIEMEHTAIIIT BiIMOBITHIX
HaI[lOHAJIBHUX, CyOPerioHaJbHUX, PEriOHANbHUX 1 CHIJIBHUX MIPOrpaM i, y TOMY
YUCIIi CTOCOBHO IIPOBEAEHHS JOC/IIKEHb 1 pO3POOKHU 111010 TIEBHUX EKOCUCTEM B ypa-
JKeHmX paiionax (crarrti 3—5). [l1s1 3abe3mneyeHHs BUKOHaHHS YKpainoo Konseririi
posnopsypkenasm Kabinery Minicrpis Ykpainu Big 22.10.2014 p. Ne 1024-p Gyna
cxBasiena Konrernitist 60poThOM 3 JleTpajiallieio 3eMesb Ta OIycTeTioBaHHsIM [58] 3
METOIO0 MifIBUIIEHHs eeKTUBHOCTI peasisaliii JepKaBHOI IMOIITHKK 010 60poThOH 3
JlerpaJialli€io 3eMeJib Ta OIyCTeI0BaHHSM, BU3HAYEHHS TPIOPUTETHUX 3aB/IaHb, 3Mill-
HEHHS IHCTUTYIIOHAJTbHOI CITPOMOSKHOCTI Ta MOKpAIeHHS KOOPAWHAIIIl isIbHOCTI
JIOCSITHEHHSI CTPATETTUHUX I1iJIeH, 10 SIKUX HAJIEKUTh MTOKPAIEHHST CTaHy YPaskeHUX
€KOCHCTeM i 3armobiraHHst MOMIMPEHHIO Jerpaallii 3eMeJIb Ta OIyCTeTFOBAHHSI.

Ha 3acamax Pamcapcobkoi xkonBeniiii 1971 p., bonncbkoi konBenmii 1979 p., a
takosk KonseHiii mpo oxopony 6iopisHomanirtst 1992 p. 16.06.1995 p. y TI'aasi 6y.a
yXBaJieHa YTojia 1po 36epeskeHHst ahpo-€BpasiichKUX MIrpyl0unx BOIHO-O0JIOTHUX
nraxiB [59], ssky Ykpaina parudikysana tak camo B 2002 p. [60] Ta sika cripsiMoBaHa
Ha BJKUTTSI CKOOPAMHOBAHUX 3aXO/iB IS ATPUMKH CIIPUATINBOTIO cTarycy 3bepe-
JKeHHsT BKa3aHUX MIrpylounx BUJIB a00 BiJIHOBJIEHHsST Takoro ctarycy (cT. 2). Yroma
MICTHTb TPH JOJATKH, 30KpemMa TabiuIio 1, y sKkiii BUSHAYEHO CTATyC IOIYJISIIiii
MITpyiodnx BOAHO-60/0THUX TiTaxiB. B Yrozi nepenbadeno, mo CTOpoHU MOBUHHI
PO3pobIATH cTpaTerii 36epeKeHHsT CepeloBUII iCHYBaHHS Tepe/iueHnx y tabmmi 1
MOy JISAIIHN BiZITIOBIZTHO 10 €KOCUCTEMHOTO ITi/IXO/LY.

Y 2003 p. Hama aep:kaBa npueaHanach [61] 1o Yroau mpo 36epekeHHsT KUTOIO-
ni6aux Yoproro mops, CepeszeMHOro MOPS Ta IPUJIETJIOL aKBaTOPil ATJIaHTUYHOIO
okeany [62], B sIKii TIpOroJIONIEHO, 1110 KUTOMOAIOHI € HEBil EMHOIO YaCTHHOIO MOp-
CHKOI €KOCHCTEMH, sIKa Ma€ OyTH 30epeskeHa 3apajid TelepillHboro Ta Mailby THHOIo
nokoJiub (mpeamOysia), Ta gka OyJa IpURHATA A4 JOCATHEHHS Ta MiATPUMAHHSI
CIIPUATIINBOTO cTaTycy 30epeskeHHst KUTOMOMIOHNX (cT. 2). CTOPOHH, y TOMY YHCJI i
YkpaiHa, 3a60pOHSIOTH Oy/Ib-sIKe HABMUCHE BUJTyYeHHSI KUTOTIOIOHNX Ta BKUBAIOTh
HeOOXiIHUX 3aXOJIiB MIOL0 HPUIIMHEHHS BKa3aHUX [iil.

Vkpail BaKJIMBUM MiKHApOIHUM aKTOM y cdepi 36epeskeHHs i BiJIHOBJIEHHS
MIPUPOTHUX €KOCUCTEM Ta BIPOBAKEHHS €KOCUCTEMHOTO Tifxony € PamkoBa KoH-
BEHIIis PO OXOPoHY Ta cTanmi po3BuToK Kapmat [63] (KapnaTchka KOHBeEHITS ), SKa
6yma mpuitasta 22.05.2003 p. y Kuesi (Ykpaina) ta parudikosana y 2004 p. [64].
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Y nynxkri 1 ct. 2 KonBenitii BkazaHi i ii TPUAHATTS: TOJITIIEHHS SKOCTI JKUTTS,
3MII[HEHHS MiCI[EBMX €KOHOMIK 1 rpoMa, 30epesKeHHsT IPUPOAHUX IIIHHOCTEN 1 Ky/Ib-
TYPHOI CIIQJINIUHY, a Y T. 2 €l 5K CTaTTi 3a3HAYEHO, MO [T iX mocarHeHHsT CTOpoHM
BXKMBAIOTh HEOOXI/HI 3aXO/H, MMiATPUMYIOUHN, CEPeJl iHIIOr0, eKOCUCTEMHUI TTi/IXi/I.
Ha niepexonanns I1. M. Cyxoposbcebkoro (P. M. Sukhorolskyi), ekocucremunii mij-
xiz y KapraTchkiit KoHBeHIIii 3a0€311e4yEThCs MOJ0KEHHSIMU I0/I0: TEPUTOPIaIbHOT
cdepu ii 3acTOCyBaHHS, 1110 OXOILIIOE BECh Bi/INIOBITHUI TIPCHbKUI PETiOH; CTBOPEHHS
Ta MATPUMKH IPUPOIOOXOPOHHUX TEPUTOPIH 1 iX 00’€IHAHHS Y MepesKi; 31iiiCHEHHS
HAYKOBO-TEXHIYHOTO CIIBPOOITHUIITBA, Y TOMY YHCJI IOA0 PO3yMiHHST (DyHKITIOHY-
BaHHsI €eKOCHUCTEM, TOIIO [65].

Parudikysasimn 3asnadeny Konsenitito, Ykpaina B3siia Ha cebe 3000B’s13aHHS B
paMKaX eKOCHCTEMHOTO THAX0My B TakuxX cdepax, sk: 1) 30epekeHHs i cTaje BUKO-
pucTanHst 6i0OriYHOTO Ta JAaHAIMAbTHOTO PIBHOMAHITTS (3AIICHIOBATH TOJITHKY,
CIIPSAMOBaHY Ha 3amo0iraHHsl BBE3EHHIO Ha CBOIO TEPUTOPII0 HEaOOPUTEHHUX BUIIB
1 TIOIMUPEHHIO TeHETUYHO MOAM(DIKOBAHUX OPTaHi3MiB, 3aTPO3JUBUX €KOCUCTEMAM );
2) npocTopoBe IJIaHyBaHHS (IIPOBOJUTU TaKy IOJITHUKY IIJIaHYBaHHS, sIKa CIPSIMO-
BaHa Ha OXOPOHY Ta CTAJNI PO3BUTOK Kapmar i iXHiX TipChbKUX eKOCUCTEM); 3) cTajie
Ta IHTErpoBaHe YIPaB/IiHHS BOAHUMU PecypcaMy Ta PiuKoBUMHU GaceliHamu (IIPOBO-
JIUTHU TIOJITUKY 31 30epeKeHHs TPUPOIHUX BOIAOCTOKIB, [UKEPEJ, 03€p Ta IiI3eMHUX
BOJI, @ TaKOXK 31 30epekKeHHsI Ta OXOPOHU BOIHO-OOJIOTHUX YTi[lb Ta €KOCUCTEM );
4) craje ciibCbKe U JiCOBe TOCTOAAPCTBO (3/IMICHIOBATH CiJIbCHKOTOCIIOAAPCHKY
HOJIITUKY, BPAaXOBYIOUH TOTPEOM OXOPOHM TiPCHKHUX €KOCHUCTEM); 5) CTaJuil TpaH-
criopt Ta iHdpacTpykTypa (criBmpaiioBati y cdepi po3poObKH CTajol TpaHCIIOPTHOI
HOJITUKY, siKa 3abe3meuye mepeBarn MoOiIbHOCTI Ta goctyny B Kaprarax, 3MeH-
NIyIOYW HETAaTUBHUN BIJIUB Ha JaHANIAMTH, POCIAUHY, TBAPUHM Ta iXHi cepeoBUIIIA
icHyBaHH#); 6) MPOMUCJIOBICTD 1 eHepreTuka (CHPUITH 3aCTOCYBAHHIO YMCTIIINX
TEXHOJIOTiiT BUPOOHUIITBA 3 METOIO a/[EKBATHOTO IMOMEPE/PKEHHST, PearyBaHHs Ta
JIKBifaIii IpOMUCIOBUX aBapiil 1 IXHIX HACJI/IKIB, a TAaKOX OXOPOHU 3/I0POB’S
Joeil Ta 306epesKeHHsT TipChKUX €KOCHCTeM); 7) crcTeMa OLiHKY/iH(opMalii 1mpo
CTaH MOBKIJIA (3/iICHIOBATH OIIHKY PU3WKIB BIJIMBY HA JOBKUIJIA Ta CTPATETiuyHy
€KOJIOTIUHY OIIHKY, BpaXoByIoun oco0iuBocTi Kapnarchbkux TipchbKUX eKOCHCTeM )
(crarti 4-8, 101 12).

Jlo Kapnarcbkoi koHBeHIlii B pisHi yacu Gysau npuitasTi [IpoTokosm, ge Tex
BiIOMIIMCH OKpPeMi acTieKTH 30epeKeHHsI 1 Bi/IHOBJIEHHST €KOCHCTEM Ta BIIPOBAIKEHHSI
exocrcTeMHoro miaxoxay. Tak, y TIpoTokoJi po 36epeskeHHs i cTajie BUKOPUCTAHHS
Giosoriunoro Ta JanamadTHoro pisHomanitTs Big 19.06.2008 p. [66], parudikosa-
Homy y 2009 p. [67], 3a3naveno, mo CTOPOHN MAIOTh CIIBPOOITHUYATH 3 METOIO 3a110-
GiraHHsI BBE3EHHIO Yy KOPIJIHNX iHBA3UBHUX BU/IB, a TAKOK BUBIIbHEHHIO TEHETUYHO
MoMGIKOBAHUX OPraHi3MiB, sIKi CTAHOBJISITH 3arpo3y ekocucreMaM (IMyHKTH <«b» i
«c» c1. 1). Metoro IIpoTtokosy 1ipo crase yrpasiinss gicamu Big 27.05.2011 p. [68],
SKUii Hatma nepxkasa parudikysana y 2012 p. [69], € cipusinzs ctazoMy yIpaBJiHHIO
Kapnarcpkumu JricaMu i iXHilt OXOPOHi B iHTepecax HUHINIHBOTO Ta TPUHIENTHBOTO
MOKOJIHD MIJISIXOM, 30KpeMa, npoBegerHss CTOpOHAMM TOJITUKH, CIIPSMOBAHOI HA
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HOCHUJIEHHS POJIi JIICOBOTO CEKTOPY B IOM SIKIIEHHI 3MiH KJIiMary, e 0cOOJIMBY yBary
CJTIJT IPUIIATH TONIYKY OaslaHCy MiK 301/bIIIEHHSIM 3alaciB BYTJIEIIO B JIICOBUX
eKoCHCTeMax, CIPUSHHAM BHKOPHUCTAHHIO ITOHOBJIIOBAHOI €Hepril 3 JepeBUHU Ta
paIioHaJTbHUM BUKOPUCTAHHSAM JepeBHUX MPoayKTiB (cT. 14). ¥V Ilporokoi mpo
crammii Typusm Big 27.05.2011 p. [70], mo sikoro Ykpaina npuennanace y 2017 p.
[71], HarosomeHo Ha HEOOXiAHOCTI 3MIlHEHHSI CIIIBPOOITHUIITBA [JIsI PO3BUTKY CTa-
Joro Typusmy B Kaprarax Ha 6/1aro cy4acHOTo i IPHIiIENIHBOTO MOKOJIiHb 3 METOO
OTPUMaHHST HaWOIIBIINX BUTO/ BiJl TYpU3My [JIsT MOKpAIleHHsT Oiopi3sHOMaHITTS,
€KOCHCTeM, eKOHOMIYHOTO Ta colliajJibHOTO po3BUTKY (cT. 1), a B [Iporokomi mnpo
cranuii Tpancnopt Bix 26.09.2014 p. [72], patudikosanomy y 2016 p. [73], iimerbes
PO 3a3HAYEHI CIeliaIbHi 3aX0/1 i3 3a06iraHHs] HEraTHBHOMY BILIMBY TPAHCIIOPTY
Ha J0BKi/UIst KapmaTcbkoro perioHy, mpuMipoM, BOAHOTO TPAHCIIOPTY Ha 3a60JI0YeH]
Ta npicHoBoaHI ekocrcteMu (cT. 11). IT'satum mporokosom 1o KapnaTchkoi KOHBeHITI
€ IIpoTokoa 1Ipo cTauii pO3BUTOK CiJIbCHKOTO TOCIIOAAPCTBA Ta CiIbCHKOI MiCIIEBOCTI
Bix 12.10.2017 p. [74] (YVxpaina npuennanacs y 2020 p. [75]), sxwuii 30608’s13aB Cto-
POHU BKUBATHU 3aXO/IM 3 OXOPOHM 1 YIIPABJIiHHS TPAAUIIIMHUME KyJITYPHUMW JIAH/I-
madramu Kaprmat, y ToMy 4ucii 3a HAsSIBHOCTI IIHHUX TipChbKUX eKocucTteM (CT. 9).

Bapro 3a3HaunTy, 1110 3aCHOBaHi HA €KOCUCTEMHOMY ITi/IXO/li 1TOJI03KeHHS PaMko-
BOI KOHBEHIIi1 TPO OXOPOHY Ta cTanuii po3BuTok Kapmnar i [IpoTokomiB 0 Hei nmocTy-
MMOBO BIIPOBAKYIOTHCSI B HalllOHAJbHE JicoBe 3aKOHOMAaBCTBO. Tak, 23.05.2017 p.
Oys10 npuitaaTo 3akoH Yipainu «IIpo BHeCeHHS 3MiH [0 JesIKUX 3aKOHOJABYNX aKTiB
Ykpainu 1110710 0XOpOHU TpajiciB 3TiIHO 3 PaMKOBOIO KOHBEHITIE€IO MTPO OXOPOHY Ta
cranmii po3sutok Kapmary [76], skum BHeceHi 3minu 710 JlicoBoro kopekcy Ykpainu
[77]. 3oxpema, 4. 1 ct. 1 Kozgekcy, mo MicTUTh BU3HaUYeHHs Jiicy, OyJa IOIMOBHEHA
CJIOBOM <«€KOCHCTeMa», i Telep JIiC BU3HAYAETHCS K TUIl IIPUPOJAHUX KOMILJIEKCIB
(exocucTema), y SIKOMY TOENHYIOTHCS TIePeBaKHO JlepeBHA Ta YarapHUKOBA POC-
JIMHHICTD 3 BiAMOBITHUMU TPYHTAMHU, TPAB'THOIO POCTUHHICTIO, TBADUHHUM CBITOM,
MiKpOoOpratizaMamMu Ta iHIIMMU [IPUPOJHUMHU KOMIOHEHTAMH, 110 B3a€EMOIIOB’sI3aHi
y CBOEMY PO3BUTKY, BIINBAIOTH OJIMH HA OJTHOTO i HA HABKOJMIIIHE TIPUPOJIHE cepe-
nosuiie. [lo Toro x cr. 1 Komekcy Oysia momoBHeHa yacTuHamu 7—9, siKi 3aKpinuan
€KOCUCTEeMHI BU3HaYeHHS TPUPOJHUX JIICiB, MPaJiciB i KBa3iMpaiciB.

Cepej OCTaHHIX Ta HAWBAKIMBINIIX GAraTOCTOPOHHIX MiKHAPOAHUX JIOTOBOPIB,
SIKI TOPKAIOTHCST MTUTaHb 30€peKeHHs 1 BIJIHOBJIEHHST €KOCUCTEM Ta BIIPOBAJIKEHHSI
€KOCHCTEMHOTO MiX0My, MoKkHa HaszBaTu [lapusbky yromy Bim 12.12.2015 p. [78],
parudikoBany Yipainoio y 2016 p. [79]. Ils Yroza, ska Oysa nmpuiiHsaTa Ha 3MiHY
KiorchkoMy TpPOTOKOITY, CIpsSIMOBaHA Ha 3MIIlHEHHS IJI0OAJBHOTO pearyBaHHs Ha
3arpo3y 3MiHM KJIiMaTy B KOHTEKCTi CTaJIOr0 PO3BUTKY Ta 3yCUJIb 3 BUKOPiHEHHS
6igHocti. Busnaioun BaxiuBicTh 3a0e3MedeH s iIICHOCTI BCiX ekocucTeM (mpeam-
Oysia), YKpaiHa pasoM 3 iHITMMU JiepkaBaMu 3000B’s3a1acst OpaTh y4acThb y TIpolecax
TUIAaHYBaHHS Ta peaisallii fMiil 3 afanTailil 0 3MiHUA KJiMaTy, Y TOMY YUCJTi y PO3-
pobiti abo MOKpaleHHi TIaHiB i cTpareriil, siIKi MOKYTh BKJIIOYATH, 30KPeMa, OIliHKY
HACJIIKIB 3MiHUM KJIIMaTy 3 METOI0 BU3HAYEHHS IPIOPUTETHUX JIiii, 6epydn /10 yBaru
Bpa3JIMBi BEPCTBU HACEJIEHHs, MicIls Ta eKocucTeMu (CT. 7).
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Kpim ykazaHux 6araroCTOPOHHIX MiKHAPOAHO-TIPABOBUX aKTiB, 3000B’s3aHHS
Vkpaiuu 3i 36epesKeHHs 1 BiIHOBJIEHHS €KOCUCTEM Ta BIPOBA/KEHHST €KOCHCTEMHOIO
X0y MiCTATBCS Wy IBOCTOPOHHIX MisKHapo/HO-TIpaBoBUX yrozax. Ile, 3okpema,
yroau Mizk Ykpainoio i Kanazoro, binopycieto, [lompimero, boarapiero, Typeuunnoro,
Movnrouieio, IlIBenieto, Mapokko, MosmoBoto, DpaHitieio Ta iH.

Ile y 1995 p. mixk Ykpainowo Ta Kanazgoro 6yso parudikosano Yroay [80], me
y c1. 9 CTtopoHu BU3HAIH IJI00ATbHE 3HAYEHHST 3aXMCTY HABKOJIMIITHBOTO MTPUPOIHOTO
cepeoBUIIa Ta 3000B’SI3a/INCST aKTUBI3YBaTH CIIIBPOOITHUIITBO B MTUTAHHSIX 3aXUCTY
Ta 30epesKeHHsI Ha HAI[ilOHAJbHOMY 1 PerioHaJbHOMY PIiBHSX BPas/IMBHUX CBITOBHMX
exocrctem. Y miamucaniii y 2003 p. Yromi 3 Pecmy6utikoio Bosrapiero [81] 3a3naueno,
1[0 OIHUM i3 HAIPSIMKIB, 32 SKUMU 3/{IICHIOEThCS CIIIBPOOITHUIITBO Mixk CTOpOHAMHU,
€ OXOpOHa Ta 3aXMCT JiCiB, pallioHaJIbHe BUKOPUCTAHHSA Ta BiJITBOPEHHS JiCOBUX
exocuctem (1. 14 ct. 3). A B Memopanaywmi 3i IlIBerieto, mignucanomy y 2008 p.
[82], mporosomieto, 1o HOro NPUITHATTS 3yMOBJIcHe GakKaHHSAM 3MIITHUTH TIPHPOJIO-
OXOPOHHE CIIBPOOITHUIITBO Ta IiATpUMAaTH 30aaHCOBAHEe YIIPABIIHHS IPUPOLHUMM
pecypcaMu 3 METOI0 CTBOPEHHsI CTabiTbHUX €KOCHCTEM Ta TOKPAIIEHHST JKUTTEBUX
yMOB (1ipeambyJia).

[Tpore HaiibinbITy KiTbKiCTh 3000B’s13aHb €KOCUCTEMHOTO XapaKTepy MiCTUTb
JloroBip mpo criBpoGITHUIITBO ¥ chepi OXOPOHH i CTATIOTO PO3BUTKY OACEeiHy piuKM
Juicrep mizk Kabinerom MinicTpiB Ykpainu ta Ypsimom Peciy6iiku Mosgosa [83],
axuii Oyso parudikosano y 2017 p. [84]. Biu saxpimmioe 30608 s3ants Ctopin s/iiic-
HIOBATH OXOPOHY, BUKOPUCTAHHS i YIPaBJIiHHA BOIHUMH Ta iHITUMU TIPUPOTHUMM
pecypcaM# Ta eKOCUCTeMaMi Ha OCHOBI KOMILIEKCHOTO IMiJXOAY i TaKUM UMHOM,
11106 MOTPeON HUHINTHBOTO MOKOJIHHS 3a0BOJBHINCSA 6€3 MIKOAN JJISI MOKJIUBO-
cTi MallOYTHIX TIOKOJIiHb 33JI0BOJILHSATH CBOI motpebu (1. <e» 1. 2 cT. 4). Jlo Toro x
CropoHu MOBUHHI: yTPUMYBATHUCS Bijl YCIX /i, SIKi MOKYTb MOTiPIIUTH Ti/[POJIOTIY-
HU Ta TiAPOXIMIYHUI PEKUMHU, a TAKOXK T1IPOOIOIOTIYHMIA cTaH BOJ GaceiiHy piuku
JlHicTep Ta 1moB’si3aHuX i3 UMK BoJaMu ekocucreM (11. «<b» 4. 1 1. 8); 3a6e3neuyBarn
JOTPUMAHHS PEeXUMY Ta YMOB PO3IOJLIY BOJ, NMPUIIIAIOUN TIEPIIOYEPTroBy yBary
€KOJIOTTYHIM TIOIYCKaM JIJIsT 3310BOJIeHHsT TIoTped ekocucteM (4. 2 cr. 9); BKUBaTH
HeOOXIIHUX 3aXO/IiB /ISl 3a100iraHHs IPUBHECEHHIO y GaceiiH piuku J[HicTep uysKo-
PIIHKMX BUIIB OPraHi3MiB, 3JaTHUX 3aBAAaTH €KOCUCTEMI 3TYOHOTO BILIUBY; BKUBATH
3aXO0JIiB 3 METOIO YCYHEHHSI MITYYHUX MEPEINKO/ JIJIsl TPUPOHOI Mirpaitii pub, 3HU-
’KEHHsSI HEraTUBHOTO BILJIMBY TOCIIOAAPCHKOI AisIBHOCTI Ha BOJHI Ta BOAHO-00JIOTHI
exocucremu (vactunu 2 i 3 cr. 12); 36epiratu pupoaHi JaHamapT Ta €KOCUCTEMU
(. «d» a. 3 cT. 13).

Bucnosxu. TakuMm 4MHOM, Ha IiZCTaBl AOCJIIKEeHHS NHOJOKeHb OCHOBHUX
6araTOCTOPOHHIX 1 JBOCTOPOHHIX MiKHapPOJHO-TIPABOBHUX JOTOBOPIB YKpaiHu, sKi
CIIPSIMOBaHi Ha 30epeKeHHsT i BiIHOBIEHHST IPUPOAHUX €KOCUCTEM Ta BIIPOBAIKEHHSI
€KOCUCTEMHOTO MiXO/Y, MOKHA 3pOOMTH BUCHOBOK, IO Ii MUTAHHS € OJHUMHU 3
HAOITBIT BAKIMBYUX 1 aKTyaJbHUX HA MIKHAPOIHOMY PiBHi, a TOMY Hallia Jep/kaBa,
B3sIBIIN Ha cebe 3000B’s13aHHsT B 3a3HaveHiil cdepi, Mae CIpsIMyBaTH CBOI 3yCHJLIIS
Ha iX HAJIe)KHOMY BiZIoOpakeHHI B HAIlIOHATbHOMY HOPMATHBHO-IIPABOBOMY ITOJI Ta
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iX mpakTuuHiil peasizartii. € Hagis, M0 B HAWOGIMKIOMY MaliOyTHBOMY OKPECTIEHIM
NUTAHHSIM NPUITIATUMETHCS MTOCUJIEHA yBara SK Ha PiBHI €KOJOTIYHOTO 3aKOHO-
JIABCTBA, TaK i B MPaKTUYHIN TJIOIIMHI, ajKe 3TigHO i3 3akoHoM Ykpainu «IIpo
OcHnoBHi 3acanu (cTparteriio) fep:KaBHOI €KOJIOTIYHOI TOMITUKN YKPaiHU Ha Tepioj]
1o 2030 poky» Bix 28.02.2019 p. [85], sikuii Hapa3i Ma€e cTaTyc OCHOBHOTO JIOPOTOB-
Ka3y B eKOJIOTiUHil cdepi, MeTOIO JIep;KaBHOI €eKOJIOTIYHOI TOJIITUKK € JTOCATHEHHS
JOOPOTO CTaHy MOBKIJUIS MIJISIXOM 3aIIPOBA/IKEHHST €KOCHCTEMHOTO THAXOLY 10 BCiX
HATPSIMIB COIIaIbHO-€KOHOMIYHOTO PO3BUTKY YKpaiHu /st 3a0e31edeHHs] KOHCTHUTY-
IIITHOTO TIpaBa KOKHOTO TPOMAJITHUHA Ha YucTe 1 Ge3nedHe JOBKIIS, BIIPOBAIKEHHSI
36aJ1aHCOBAHOTO MTPUPOIOKOPUCTYBAHHS Ta 30€PeKEHHsI 1 BiZIHOBJIEHHST MTPUPOTHUX
€KOCHCTEM.
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International legal obligations of Ukraine for the conservation and restoration of natural
ecosystems and the implementation of the ecosystem approach

The article analyzes the provisions of the multilateral and bilateral international legal treaties of
Ukraine aimed at the conservation and restoration of natural ecosystems and the implementation of an
ecosystem approach, which is a strategy for the integrated management of land, water and living resources
that promotes conservation and sustainable use in an equitable way.

Based on the conducted research, it is concluded that these issues are among the most important and
relevant at the international legal level, therefore, our state, having assumed relevant obligations in this
area, should focus its efforts to their proper reflection in the national regulatory and legal field and their
practical realization.

It is hoped that in the near future, the outlined issues will receive increased attention both at the
level of environmental legislation and in practical terms, because according to the Law of Ukraine «On
the Basic principles (strategy) of state environmental policy of Ukraine for the period up to 2030» dated
28.02.2019, which now has the status of a leading pointer in the environmental sphere, the goal of state
environmental policy is to achieve a good state of the environment by introducing an ecosystem approach
to all areas of socio-economic development of Ukraine to ensure the constitutional right of every citizen
to a clean and safe environment, introduction of balanced nature management and conservation and
restoration of natural ecosystems.
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THUIOBI 1 3PA3KOBI CITPABA
B AAMIHICTPATUBHOMY CYAO4YHNHCTBI:
O3HAKU TA OCOBANUBOCTI PO3IASIAY

Huni incmumym munosux i 3paskosux cnpag npeicmasienuii HOpMamu auue 001020 i3 Hayio-
HAIHUX Npouecyarvhux 3axonie — nopmamu Kodexcy aominicmpamusnozo cydouuncmea Yxpainu. Ile
no6HicMIO 6UNPAsoano. Adwce UMOGIPHICTNG BUHUKHEHHS AHATOZIMHUX NPABOBUX CHOPIE MINC NPUSAHUMU
ocobamu ma cyb’ekmamu 61A0HUX NOBHOBANCEHD € HAO36UUAlHO eucokor. Hocil enadnux nosnosadxicens
3acmocosyomy 00HI 1 Mi JH HOPMU NPABA CMOCOBHO WUPOK020 Koia ocib. Taxe sacmocyseanus Mmodxrce
TPYHMYBAMUCS HA NOMUIKOBOMY CHPUUHSMMI 3a2aIbHO0006 I3KOBUX NPABUT, 6HACIIOOK 4020 Npasd
npusammux oci6 moxcymv Gymu nopyueni abo ix pearisauis modxce sasnamu obmexcenv. Kpim upoeo
Y Oimvwocmi 6unaodkis Cnopu, wo HAIEHCUmMb PO32IA0amu 3a NPAGULAM AOMIHICMPAMUEH020 CYOOUUH-
cmea, nompedyiomy AKHAUWEUOU020 eupiwents. 3eeprenns 00 HCMUMYmy Munosux ma 3pPasKoeuUx
cnpag 003eonsie 3abesnewumu HeoOXiOHY ONepamueHicmyv. pilenns Y 3paskosiil cnpagi dae opienmupu,
Ha KL CYOOst, W0 PO3LAAAE MUNOBY CHPAsY, NosuHer 0606°513K080 3eaxcamu. Tnwumu croeamu, cyoos
PaAKMUUHO OMPUMYE <KOMNEMEHMIY PEeKOMEeHOayiin», 6i0nosiono 0o axoi 6in 30606 s3anutl eupiuumu
cnpasy, wo xapaxmepusyemocs o3naxamu munogocmi. OCMAHHE NEPEKOHYE 6 MOMY, WO, 3 3aA0YMOM
HAYIOHAILHOZ0 3AKOHO0ABYS, THCIUMYM MUNOBUX | 3DAKOBUX CHPAB CNPSIMOBAHO 8 MOMY UUCTI | HA
3abe3neuenns e0nocmi cyoosoi NPaKmuKiL.

Y cmammi na niocmaei ananisy nonojcery nPoUECyaIvHOZ0 3aKOMY, BUBUEHIS CYOOBUX Dilles 3P0-
oneno cnpoby 3’scysamu, HACKLIOKU 3aNPOBAdNCeHs THCMUMYmy MUnosux i 3paskosux Cnpag 6nii-
HYI0 HA YHIPIKAUi0 NPAKMUKU PO36 S3AHHS YKPATHCOKUMU CYOAMU MUX NYOLIUHO-NPABOBUX CNOPIG, K]
MOJCHA 68ANCANU HATIOLILUL NOWUPEHUMU.

Kmio4oBi cioBa: aMiHicTpaTHBHE CYZ0YMHCTBO; TUTIOBA CIIPABA; 3PA3KOBA CIIPABA.
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TunuuHbie ¥ 0OPa3IOBbIE [[€J1a B AIMUHUCTPATUBHOM CY/IOIPOU3BO/ICTBE: IPUSHAKU U 0COOEH-
HOCTH PacCMOTPEHHS

Ha cezo0nusuunuii Oenv uncmumym munuunvlx u 06pasyosuix O0ell npeocmasien HopMaMi Uiy
001020 U3 HAUUOHATLHBIX NPOUECCYANLHBIX 3aK0H08 — Hopmamu Kodexca admunucmpamuenozo cyoonpo-
ussoocmea Ykpaunvl. B npedcmagiennoii cmamve na 0CHOBAHUYU AHAIU3A NOLONHCEHUT NPOUECCYALBHOZO
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3aKOHA, U3YUEHUsL CYICOHBIX peulenuti COeNana NONbIMKA BbLACHUMYb, HACKOILKO 66C0eHUe UHCTUMYMA
MUNUUHDLLX U 00PASYOBHIX D€l NOBAULILO HA YHUDUKAUUIO NPAKMUKYU PEUEHUs YKPAUHCKUMU CYOAMU MEX
NYOAUUHO-NPABOBLLX CNOPOB, KOMOPbIE MONCHO CUUMATND HAUOONEE PACTPOCTPAHEHHIMU.

KioueBbie cioBa: a/IMUHUCTPATHBHOE CYIOTPOU3BOCTBO; THITHYHOE JI€J0; 06PasIoBoe JeJI0.

Bcmyn. ITnctutyT TUTIOBUX 1 3Pa3KOBUX CIIpaB € HOBUM JJs Tany3el
HallioHaJbHOTO IpollecyajibHOoro npaBa. HuHi BiH npejcTaBieHUd BUKJIIOUHO
nopmamu Kojekcy aaminicrparuBaoro cypountacTBa Ykpainu (aami — KAC, Kogekc)!.
OcTanHe BUTJISIAE TIOBHICTIO BUIIPaBJaHuM. AJ[Ke iMOBIpHiCTh BUHUKHEHHS aHa-
JIOTIYHUX TPABOBUX CIOPIB MiXK MPUBATHUMHU ocobaMu Ta Cy6’€KTaMu BJIAJHUX
MMOBHOBA)KEHD € HA/I3BUYAITHO BUCOKOI0. Hocii BIajiHNX MOBHOBa)KEHD 3aCTOCOBYIOTH
OMHi W Ti K HOPMH TIpaBa CTOCOBHO MIMPOKOTO KoJa ocib. Take 3actocyBaHHS
MOJKe TPYHTYBATHCS Ha MOMIJIKOBOMY CIIPHITHSITTI 3arajbHOOOOB SI3KOBHUX ITPABU,
BHACJIIZIOK 4OTO IpaBa IPUBATHUX OCi6 MOXKyTh OyTH IOpYyIIeHi abo ix peasisailis
MOJKe 3a3HaTH OOMEKEHD.

Kpim 3a3HaueHoro, y GiJbIIOCTI BUMAIKIB CIIOPH, 110 HAJEKATh 10 FOPUCAUKILT
QJIMiHICTPaTUBHUX CY/iB, MOTPEOYIOTh SIKHANIIBH/IIIOIO BUPILIEHHST. 3BEPHEHHST /10
IHCTUTYTY THUIIOBUX Ta 3Pa3KOBMX CIIPaB J03BOJISIE 3a0e31eYnT HeoOXiqHy orepa-
TUBHICTD: PillIeHHsI y 3Pa3KO0Biii CIIPaBi /la€ OPIEHTUPH, HA SAKi CyJIs, IO PO3IJISIAE
THUIIOBY CIIPaBy, MOBUHEH 00OB’SI3KOBO 3Ba)kaTu. [HaKIme Kaskydu, cyaast (GaKTUIHO
OTPUMYE «KOMITETEHTHY PEKOMEH/AIliI0», BIAMOBIAHO 10 SKOI BiH 3000B’si3aHMil
PO3B’d3aTH CIIPaBy, IO XapaKTEePU3YEThCS O3HAKAMU TUIIOBOCTI.

VY 1nporniecyaJibHUX 3aKOHAX 1HIIMX €BPOIENCHKUX JAepsKaB MOAIOHWMIT IHCTUTYT
TaKOX IIpe/ICTaBIeHo. PazoM 3 TUM 3aKOHO/aBIlI KOKHOI 3 KpaiH IEMOHCTPYIOTDH pi3He
GavyeHHs OO0 oro HanoBHeHHs [3].

[lns mpuksamy BisbMeMo AnMiHicTpaTUBHO-TIpoliecyaabHuit Kogeke Himeuunnn,
B TEKCTi SKOTO € JeKiJbKa MPaBuUJI, 10 MPE3eHTYIOTh iHCTUTYT, CXOXKUH Ha
poarasyBanuii. Ix 06’enano B ognomy naparpadi — § 93a «Turose IpoBazKeHHs»
[4].

[IpaBuna 3a3nauenoro naparpadgy BUTJSAIAIOTH TaK.

1. Cyn nepuroi iHcraHIlii, SKUil Ma€ y mpoBajkeHHi Oinbime 20 crpas mpo
MPABOMIPHICTb 3aCTOCYBaHHS BiTHOCHO Pi3HUX 0Ci0 OJHOTO aJMiHICTPATUBHOTO

! 3anpoBajKeHHS B a[MiHICTPATUBHOMY CYJOYMHCTBI iHCTUTYTY THUIOBHUX i 3pa3KOBHUX CIIPaB BiTaJal
Hacamnepen cyazai. Hamepenoznni BBeeHHs B A1ifo HOBOI pefakiii Kogekcy aaMmiHicTpaTUBHOTO CyI0-
yrHCTBA YKpaiHu 3’aBuincs 1ikasi myOuikailii, B skux npeacraBHuku Demiay HABOAWIN MEPEKOH-
JIVBi apTYMEHTH HA MATPUMKY PO3MIIIeHHS B a/IMiHICTPATUBHOMY IPOIECYATbHOMY 3aKOHI TTPaBuUJI,
o GhopMytoTh nanuii incturyt. [us., Haup.: Ctpenens T. Cynosa pedopma: Haiino HOTPiGHI TUIIOBI
i 3paskoBi cripasu. Cydoso-iopuduuna zasema. 3axonooascmeo. 4 xosras 2017 p. URL: https://sud.
ua/uk/news/laws,/109238-sudebnaya-reforma-zachem-nuzhny-tipichnye-i-obraztsovye-dela. [1].

2 3a indopmarieio, poamitieroro Ha odiriitnomy Bebcaiiti Bepxouoro Cymy, ctamom Ha 16 moToro
2020 p. Kacamiitanm agminicTpatuBHNM cyznoM y ckiaazi Bepxosuoro Cymy posrasayTo 87 momaHb
PO POBIJISAA CIIPAB SIK 3paskoBUX. Y OiibinocTi mopaub (49 3 87) craBusiocst MUTaHHS TIPO PO3TIISL
CIIpaB 3 MPUBOAY peasizalii my6GiuHol momiTUKK y cdepax mpaili, 3allHATOCTI HACEJEHHS Ta COIli-
anmpHOTO 3axmcTy rpoMassH. Ha 1o xx maty BepxoBumit Cyn moctaHoBuB 64 yXBaJu MpoO BiIMOBY
V BIIKPUTTI TPOBa/>KeHb, 3 TIOAHHS MOBEpHYB; 3a 17 MOAaHHAMU yXBajeHO PIllleHHS Y 3Pa3KOBUX
crpaBax; 12 3 nux pirens Habpaiu 3aKoHHOT cuurn [2].
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3axXO/1y, BIIPaBi PO3IJISHYTH JIHIIe OAHY ab0 JEKiJbKa CIIPaB; MO0 PEIITH CIIPaB —
MPOBAKEHHST /10 3aBEPINEHHS PO3TJISIAY 0OPaHOi CIIPaBU MPU3YTIMHUTH.

2. Jlo mpu3ynuHEeHHS MPOBA/KEHHS y CTIpaBax, sSIKi BU3HAHI CYZIOM TUTIOBUMHU, iX
yd4acHUKaM 00OB’SI3KOBO HAJIAETHCST MOSKJIUBICTh HABECTH apTyMEHTH Ha TiITPUMKY
CBOEI TIO3UIII1 1O CTIPaBi, a TAKOX BUCJOBUTU CBOI MipKyBaHHS BiJIHOCHO TaKOTO
npusynuHenss. OHaK cy/l TPy BUPIIIEHHI TUTAHHS PO MPU3YITUHEHHS TTO3UITEI0
CTOPIH He OOTsKEeHUI, Ji€ Ha CBill Po3cyl, a Horo yxpaja Ipo IPU3YIIMHEHHS He
MJIATAE OCKAPKEHHIO.

3. Ilicais yxBasieHHs pileHHsT B 00paHiil cIpaBi Cy/ MOKe 3aBEPIIUTH MPOBa-
JUKEHHS 10 IPU3YNMHEHUM CIIpaBaM BUHECEHHSM yXBaJs, MOTHBYBAJbHI YaCTUHU
SKNX BKJIOYATUMYTbh MMOCHJIAHHS Ha pilleHHss B oOpaHiil cupaBi. Y HiMellb-
KOMY 3aKOHI BiJ[I3HAY€HO: TaKi yXBaJM MOKHA NPUNAHATH JUlle 32 YMOBH, SIKIIO
CYZ OMHOCTAMHO AOTPUMYETHCSI TOUYKU 30PY, IO BCi CIIPaBU, AKi MiAJATAIOTh
3aBEPIIEHHIO, HE MAlOTh iICTOTHUX OCOOIUBOCTEH (haKTUIHOTO ab0 IOPUAMIHOTO
XapakTepy y MOPiBHSHHI 31 cipaBaMu, PO3TJISTHYTUMH Y TUTIOBOMY TTPOBA/KEHHI,
Ta ob6craBuHM crpaB 3’sicoBadi (4. 2 § 93a AamiHicTpaTHBHO-TIPOIECYATBHOTO
kozexkcy Himeuunnm).

4. IToctanoBIISII0UM yXBaJIM y TUTIOBUX CITPaBaX, Cy/l MOKe 3BasKaTH He TLIbKU Ha
Ti JJOKa3u, 1o OyJIu JOCIiIKeH] 11i/] Yac posriisay oOpaHoi CIIpaBy, a il 3BepTaTUCS 10
IHINX [I0Ka3iB, SKIO BBAKATHME, IO Tle € HEOOXITHIM JIJIsI TH/ITBEP/KEHHST HOBUX,
BaKJTMBUX JIJISI IPUMHATTS pillieHHsT (PaKTiB.

5. ¥YxBasu, IPUIAHSTI 32 Pe3yJIkTaTaMy BUPIIIEHHST THIIOBUX CITPAB, MOKYTh OyTH
OCKapsKeHi y TaKOMY CaMOMY TIOPSIZIKY, SIK 1 Oy/Ib-sIKi 1HIII CyOBi pillleHHS.

Ortxe, 32 3a/lyMOM HiMeIIbKOTO 3aKOHO/ABIA, JAHWUN THCTUTYT 3aIPOBAKEHO
i3 TuM, o6 BupintyBaTH MOAIOHI KOHMIIIKTHI cUTyallii pamioHaJibHO, a 3HAYUT,
BIIPOJIOBK HETPUBAJIUX CTPOKiB. SIK Oaummo, HiMelbKe THUIIOBE MPOBAIKEHHS
PO3B’s13y€ TPOOIEMY iIEHTHYHOTO i MIBUIKOTO BUPIIIEHHS] CXOKHUX CITOPIB y MesKax
OJTHOTO CyAy ¥ Oy/Ib-SIKMM YMHOM He CIIpsIMOBaHe Ha yHidikaiiii cyZ0BOI MPAaKTUKN
3 PO3IJIsily MEBHOI Kareropii crpas y Macintabax Bciei kpainu. OcTaHHE BiIU4yTHO
Bi/Ipi3HsiE TUIIOBE MPOBAIKEHHS 3a NPollecyaJbHUM 3aKkoHOM HiMmeyyuHu Bij
MTPOBA/KEHHST Y TUTIOBUX Ta 3Pa3KOBUX CIIpaBax, sgKe peraameHToBaHO Komexcom
aJIMiHICTPATUBHOTO CYZIOYMHCTBA YKPAiHMU.

3a yKpaiHCbKUM 3aKOHOM DillleHHs y 3pa3KoBiil cripasi yxBamoe Bepxosuuii Cyn
(mami — Cyd) six cyn mepmioi iHcraniii. Bigmosigao xo 4. 3 cr. 291 KAC npasosi
BHCHOBKH, BUKJIa/IEH] Y HbOMY, MAlOTh BPaxOBYBAaTH CY/IM TP TIOCTAHOBJIEHHI pillleHb
Yy TUIIOBUX clipaBax. TaKUM YWHOM, IHCTUTYT TUIIOBUX i 3Pa3KOBUX CIIPaB, 3Ti/HO 3
MO3UITIEI0 HAI[IOHAIBHOTO 3aKOHO/IABIIS, CITPSIMOBAHO B TOMY YHCJIi 1 Ha 3a0e3TeYeHHsT
€THOCTI Cy/IOBOi TIPAKTUKH.

Mema cmammi — na mijncTaBi aHanidy HOPM MPOIECYaJbHOTO 3aKOHY,
BUBYEHHS CYJOBUX pillleHb 3’sICyBaTH, HACKIJIbKU 3alPOBA/KEHHS IHCTUTYTY
TUIOBUX 1 3pa3KOBUX CIPaB BIUIMHYJIO Ha YHi(iKaIliio MPaKTUKN PO3B’SI3aHHI
YKPaiHCHhKUMU CyZaMu TUX MyOJi4HO-IIPABOBUX CIIOPiB, SIKi MOJXHA BBasKaTu
HANOIJIBIT TIOMUPEHIMH.

84 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2021. Bun. 153



banakapesa I. M., MapyeHko O. O., lMucapenko H. B. Tunosi i 3paskosi cnpasu e aOMiHicmpamugHoOMy ...

Buxnao ocnoeénozo mamepiany. OCHOBHUMU KAaTErOPisSIMU PO3TIISIYBAHOTO
IHCTUTYTY € KaTeropii «TUIIOBA CIIpaBa» Ta «3Pa3KoBa clipaBay. BuaHaueHHs iX
3akpirero B Kojiekci aiMiHiCTPAaTUBHOTO Cy/IOYMHCTBA YKPAiHU.

Tunosumu BBaXAOTh CIPaBU, BiANIOBilaueM y AKUX € OAWH I TOW caMu#
cy6’eKT BIaJHMX IMOBHOBaxkKeHb (HOro BiOKpeMJIeHi CTPYKTYPHI HiApo3miian),
CHip y AKUX BUHUK 3 aHAJOTIYHUX MiJ[CTaB, Y BiITHOCHUHAX, 110 PETYJIOIOTHCA
OTHUMM HOpPMaM¥ TIpaBa, Ta y IKUX MMO3WBAaYaMU 3adBJIEHO aHAJOTIYHI BUMOTH
(m. 21 4. 1 ct. 4 KAC). 3 HaBesieHOTO BU3HAYEHHS BUILJIMBAIOTH TaKi 03HAKU
TUIOBUX CIpaB: a) y IUX clpaBaxX OJWH 1 TOW caMWUil BIANOBi/la4 — TEeBHUU
cy0’eKT BJIAJHUX MOBHOBasKeHb ab0 HOTr0 BiIOKpeMJIEH] CTPYKTYPHI ITiAPO3Iiim;
6) crip 06yMOBJIEHO HAsSIBHICTIO aHAJOTIYHMX IiZICTaB; B) CIip BUHUK 3 BiHOCHUH,
perjaMeHTOBAaHUX OJHUMU i TUMHU CaMUMHU HOPMaMU TpaBa; T') MO3WBavYaMM
3asIBJIEHO AHAJIOTTYHI BUMOTH.

ITix 3pasxosoro cripaBoio B Koziekci po3yMitoTh TUTIOBY a/IMiHICTPATUBHY CITPABY,
NPUNHATY /10 TPOBA/KeHH BepxoBHuM Cy/noM SIK CY/IOM IepIol iHCTaHIIIl /J1s
MOCTaHOBJIEHHS 3pa3koBoro pinteHHs (1. 22 4. 1 c1. 4 KAC). OTxe, 03naxamu Taxoi
CIIpaBU € Te, 1O BOHA 1) XapaKTepu3yeThCsl BCiMa prCcaMy TUIIOBUX CIIPaB MEBHOI
rpynu ta 2) mpuiiHATa 10 NpoBa/keHHS BepxoBHum CysoMm gK CyaoM MepIiioi
iHCcTaHIIT 3 THUM, 11106 3) YXBAJUTH y Hill 3pa3KoBe PillleHHSI.

Y crarti 290 Kojekcy okpecsieHO 0co0au0cmi nposadiceHns y 3pasxkosii cnpasi.
Taxki 0cOBTMBOCTI 3BOJISATH 10 HACTYITHOTO.

1. I3 mojlanHsAM TIPO pO3TJIsA OfHIET 31 cripaB 10 BepxoBHoro Cyy 3BepTa€EThCS
aJMIHICTPAaTUBHUI CYI, Y IIPOBaIKEHHI SIKOro mepeOyBaioTh CIPaBH 3 O3HAKaMMU
TUTIOBOCTI, KiTbKICTh SIKUX BU3HAYAE AOIMIJIbHICTD YXBaJ€HHS 3Pa3KOBOTO PillleHHS.
Y takomy momaHHI 3a3HAYAIOTHCS TiACTaBU, 3 SKUX CY, IO HOTO HAIA€, BBAKAE,
IO cripaBa Ma€ OyTH PO3IJISTHYTA SIK 3pa3K0Ba, B TOMY YHCJI MOCUJIAHHST HAa THUIIOBI
cipasu. /o nmojanHs 101al0ThCS MaTepiaan CIIPaBHU.

2. BupimieHHst TUTaHHS PO BIKPUTTS MPOBAKEHHS Y 3pa3KOBill CIIpaBi, Bifl-
MOBY Y BIZIKPUTTI NMPOBA/KEHHS, PO3TJISA CIIPAaBU 3/iHCHIOE Koseris cyaiB Cymy
y CKJIAJIi He MeHTIIIe T SATH CY/ITiB.

3. Ilutanusa npo BIAKPUTTSA NPOBaJKeHHA y 3paskosiil cupasi Cyj Bupinrye
npotsiroMm 10 AHIB 3 AHS HAAXOAKEHHS TIOaHHS i MaTepiajiB CIIpaBU.

4. Bepxosauii Cy/1 BiZIMOBJISIE Y BIZIKPUTTI MPOBAJKEHHS y 3PA3KOBiil CIIpaBi,
SIKITO CTIPaBH, SIKi CyJI, IO 3BEPHYBCS i3 MOJaHHAM, BBA)KA€ TUITOBUMU, MAIOTh 3HAYHI
PO306IKHOCTI ¥ iX (haKTUUHUX 0OCTaBUHAX, IO YHEMOMKIUBIIIOE IIPUHHATTS I HUX
3Pa3KOBOTO PillleHHS.

5. [Tpo BiKpUTTs TIpOBa/KeHHsI B 3pa3koBiii cripaB Cy/l MOCTAHOBJISIE YXBaJY, B
SIKifl 3a3Hava€: a) HallMEeHyBaHHsI, CKJIaJ Cy/y, HOMep clipaBu; 0) HallMEHyBaHHS Ta
MiCIIe3HaXO/[KEHH BiJIIIOBI/Iava; B) CTUCIY iH(MOPMAIIio MO0 TpeiMeTa Ta MijcTaB
3Pa3KOBOI1 CIIPaBy; T') O3HAKU TUTIOBOI CIIPaBH; JI) JIaTy, Yac Ta MicCIle CyZIOBOTO PO3-
TJISITy 3Pa3KOBO1 CIIPABH; €) CTUCHY iH(pOPMAIIiIo MO0 MPABOBUX HACJI/IKIB CY/0BOTO
PillIeHHs1, yXBaJIEHOTO y 3Pa3KO0Bill CITPaBi; €) OPSNIOK OfiepKaHHS 3aiHTePeCOBAaHUMU
ocobaMu pillleHHsI Y 3pa3KOBiil CIIPaBi Ta MOPSIZIOK OTO OCKapPKEHHSI.
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VxBajia PO BiAKPUTTS MPOBAIKEHHS y 3pa3KOBiil crnpaBi MyOJiKyETHCS
Ha o¢imilinomy BeOGmOpTaJi CyA0BOI Baaan YKpaiHW, a TAKOK B OJHOMY i3
3araJibHOJIEP)KaBHUX JPYKOBaHUX 3ac00iB MacoBoi iHdopMallii He misHille Hix 3a
10 gHiB 10 aTH CyZOBOTO 3acCiaHHs A/ 11 PO3T/ISAAY. 3 MOMEHTY Takoi ImyOsrikarii
BBa’Ka€ThC, 10 BCi 3aiHTepecoBaHi 0COOM HaJIEKHUM YMHOM IOBIJOMJIEHI PO
PO3IJISA/T 3pa3KOBOI CIIPABU.

6. BepxoBumii Cy/1 BUpINTy€e 3pa3KoBi CIIPaBU 3a MPABUJIAMHU CIIPOIIEHOTO TI030B-
HOTO MPOBA/XKEHHS.

7. Y pimenni Cyjy, yXBaJleHOMY 32 pe3yJibTaTaMU PO3TJIS/y 3Pa3KOBOI CIIPaBH,
Mae GyTH JI0ZIaATKOBO 3a3HAYEHO: a) O3HAKU THIIOBUX CIIPaB; 6) 06CTaBUHK 3Pa3KOBOI
CIIpaBH, siki 0OYMOBJIIOIOTH THIIOBE 3aCTOCYBaHHS HOPM MaTepiajibHOTO TIpaBa Ta
HOPSIIOK 3aCTOCYBAHHS TaKMX HOPM; B) 0OCTaBUHH, sIKi MOKYTb BILIMBATH Ha iHIIE
3aCTOCYBaHHS HOPM MaTepiaibHOTO TIPaBa, HiXK y 3Pa3KO0Biil CIIpaBi.

8. Pimennst Cymy y 3pa3koBiii cripaBi Moske OyTH mepersisinyto Besmkoro ITasma-
Toto BepxoHoro Cyny 3a npaBuiaMu TeperJisfly pillieHb B alessIiiiHOMY TTOPSIIKY.

IIposadacenns y munosii cnpasi ormicano y ct. 291 Komekcy. OcobmmBocTi Takoro
[IPOBA/IKEHHS MOJISITAIOTh Y HACTYITHOMY.

1. TumoBi cripaBu BBa)KaTh CIIpaBaMM HE3HAYHOI CKJIATHOCTI, @ TOMY iX PO3IJis-
JIAI0Th 32 TPaBUJIAMH CITPOIIEHOTO TTO30BHOTO MPOBa/KeHHs (YacTuHu 2 1a 6 1. 12
KAC, u. 1 c1. 257 KAC).

2. Cyn, 9kl po3rysila€ TUTIOBY CITPaBY, MA€ MPaBO 3YNMMHUTU TTPOBA/KEHHS
3a KJIOTTOTAHHSM ydYaCHHMKa CIpaBu abo 3a BJIACHOIO 1HIIIATHBOIO y BUIIAJIKY, SKIIO
BepxosuuMm CyzioM BiIKPUTO TIPOBAJKEHHS Y BiATIOBI/IHI 3pa3KOBili cIIpaBi.

[TpoBajsKeHHst y TUIOBIN crpaBi MiAJIsira€ BiJIHOBJIEHHIO 3 JHSA HaOpaHHS
3aKOHHOI CUJIW PIllIEHHSIM Y BiJIIIOBI/IHIN 3Pa3KOBIii CIIPABI.

3. Ilpu yxBajieHHi pineHHsI y TUNOBIN CIIpaBi Cy/l Ma€ BpaxOByBaTH IMPaBOBi
BUCHOBKH, BUKIa/fieHi BepxoBaum CyzoMm y pillleHHi 3a pe3yJbTaTaMy PO3TISLY
BiZITIOBiIHOI 3Pa3KOBOI CIIPABH.

4. Ha cyzioBe pillleHHsI y TUTIOBi#l cripaBi Moske OyTH TIO/[aHa anesiiiiHa cKkapra
y nopsaky, susnauenomy KAC.

5. Pimenns cymy amessiiiinol iHcTaHIii 3a HacTiKaMu TEPErssiy THUIOBOI
CIIpaBU MO’Ke OYTH OCKapsKEHO B KacalliiiHOMY MOPSIIKY BUKJIIOYHO 3 TAKUX ITi/ICTAB:
a) cyx mepioi Ta (abo) anessIiitHol iHCTAHIIT MPY BUPIIIEHHI THIIOBOI CIIPaBH HE
BU3HAaB I TUIIOBOIO Ta (ab0) He BpaxXyBaB IIPaBOBi BMCHOBKM, BUKJIA/EHI y pillleHHi 3a
pesyJibraTaMy PO3IJIsILy 3PasKoBoi crpasy; 0) clpaBa, B sIKiil cygoM 1epiioi ta (abo)
arnessANiiHOI 1HCTAHIII YXBaJeHO PillleHHS 3 ypaxyBaHHAM ITPAaBOBUX BUCHOBKIB,
BUKJIAJIEHUX Y PillleHHi 3a pe3yabTaTaMu PO3IJIsi/ly 3pa3K0BOi CIIpaBU, He BiIMOBiZa€e
O3HaKaM THUIIOBOI CIIPaBU.

OnHuM i3 TIEpUINX piulens y 3paskosii cnpasi 6yJio pillleHHs, TOCTAaHOBJIEHE
Bepxosuum Cynom 3 tpaBug 2018 p. Y HazBaHoMYy pillieHHI TOPYITYBAJIOCS TTUTAHHS
MIPaBOMIPHOCTI TIPUTIMHEHHS BUTIJIATH TT€HCIT BHYTPIIIIHBO TIepeMilneriit ocobi [5].

Posriisity BiNOBiIHOI clipaBU MepeayBaso mepeadaderHe 3aKOHOM MOAHHST
cyani JJoHeIbKOro OKpysKHOTO aIMiHICTPAaTUBHOTO CYyNy, SIKa Pa3oM i3 MaTepiaiamMu
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CIIpaBH, 10 MOTIM GyJia PO3IJISTHYTa SIK 3pa3koBa, Hajicaa 1o Cymy Korii 26 Turmo-
BUX cipaB. Y cBoeMy pimenHi Cy 3ayBakuB, 1110 Ha MOMEHT 3BEPHEHHS CyJI i3
IIPOXaHHSIM PO3IVISHYTH 3TraJlaHy CIIPaBy sIK 3pasKoBY y NPoBaJykeHHI /loHenbKoro
OKPY>KHOTO aJIMiHICTPaTHBHOIO Cyy IepebyBano 226 cupas, sIKi 32 O3HAKaMK MOKHA
OyJI0 BUSHATH TUITOBUMH.

Y koHTekcTi 1aHO01 3pa3koBoi clIpaBU osHaxkamu munosux cnpas Cyzi BU3HAB Take:
a) To3MBaYaMu y IUX CIIpaBaX € 0coOW, sIKi HaOyJIM CTaTyCcy BHYTPIIIHBO MepeMi-
IMEeHNX Ta SKUM TPU3HAUYEeHO TIEHCIo 3TiHO i3 3akoHoM Ykpaiau «IIpo 3arambho-
000B’sI3K0OBe JiepKaBHe TIeHCiiiHe cTpaxyBaHHs»; 0) BiANOBiayaMu — TePUTOPiaIbHi
oprauu IlenciiiHoro oy YKpainu, Ha meHCiitHOMY O06JIKY SIKMX HepebyBaioTh
1031Bayvl; B) CIIOPY BUHUKJIW 3 AaHAJOTIYHUX TTI/ICTaB y BITHOCHHAX, 110 BPETYJIHOBAHO
OTHUMU HOpMaMu TipaBa (y 3B’43Ky i3 NPUMHUHEHHAM TEPUTOPiaIbHUMU OpraHaMm
[lenciiinoro ¢dhonmay Ykpainu BUILTATH TEHCI BHYTPINIHBO MepeMilieHnM ocobam 3
mijcTas, ki He nepeadaveni mynkramu 1, 3—5 4. 1 cr. 49 3raganoro Buie 3aKoHy);
I') MO3MBavi 3agBUJIM AHAJIOTiIYHI 1TO30BHI BUMOTH, $IKi, Ik 3a3HayuB Cyx y m. 113
PpillIeHHs1, BUCJIOBJIEHI 1TO-Pi3HOMY, X04a € OJJTHAKOBUMHU TI0 CYTi: BUSHATU HEIPABOMIp-
HUMM [ii 1010 MPUIIMHEHHSI BUILJIATH TIEeHCiT Ta 30060B’13aTH BiAMOBiIaya BiJHOBUTH
BUILJIATY MEHCII.

Ilpasosi gucnogxu 3a pe3ynbraTaMyu PO3TJLAY 3a3HAUYEHOI aJIMiHICTPATUBHOI
CIIPaBU MO’KHA BUKJIACTU HACTYITHUM YHUHOM.

1. HopMaTuBHO-TIPABOBUM aKTOM, SKUM BU3HAYEHO ITi/ICTABU MPUTTNHEHHS TICH-
ciiiHux BuILiaT, € 3akoH YKpainu «IIpo 3arajbHOOOOB’SI3KOBE Jlep:KaBHE IMEHCiiTHe
cTpaxyBaHHs». [HIITI HOpMAaTUBHO-TIPABOBI aKTU y cepi MTPaBOBIIHOCHH, BPETYJIbO-
BAaHNX 3a3HaUYeHUM 3aKOHOM, MOXYTh 3aCTOCOBYBATUCS BUKJIOYHO 32 YMOBH, SKIIO
BOHU He cyllepeyaTb 1bOMY 3aKOHY.

Hopmartusno-npasosi aktu Kabinery MinictpiB Ykpainu € 1i3aKOHHUMHU,
a TOMY He MOXKYTh OOMeKyBaTH TIpaBa TPOMAJISH, sIKi BCTAHOBJIEHO 3aKOHAMHU.

YMOBHU, HOPMU Ta TIOPSIIOK TIEHCIHHOTO 3a6e3TeUeHHsT BU3HAYAIOTHCST BUKJIIOYHO
3aKOHAMHU IPO TeHCiliHe 3abe3nedertst. [[punuHeH st MeHCiHHIX BUTLIAT (SKi € CKJIa-
JIOBOIO TIOPSIIKY MEHCIHHOTO 3a0e31eYeHHsT) He MOKE PETYJIIOBATUCS Mi3aKOHHUMHI
aKTaMH.

2. llepenik mizicTaB MPUNIMHEHHST BUTIJIATH TIeHCi1, Bu3HaueHui 4. 1 cT. 49 3akony
Yipainu «IIpo 3araabHOOO0B’SI3KOBE JIepsKaBHE TEHCITHE CTpaxXyBaHHsI», € BUYEPII-
HUM Ta repegdadyac MOKINBICTh PUIIMHEHHST BUILJIATH TI€HCIT 3 iHINX T/ICTaB JIKIIE
y BHIAJKaX, epeabadeHinx 3aKOHOM.

[Tum 3akonoMm He TiepeadadeHo Takoi MiICTaBy MPUITMHEHHST 00 TPU3YTIHHEHHST
BUILIATH TIEHCIi, K TpoBeeHHst Bepudikaiiii 3a cimckamu Cirysx6u 6esrekn YKpaitu
3 MiJICTaB TEePEBiPKU MicTlsT (PaKTUIHOTO MPOKIUBAHHS.

3. Buxozasum 3 1paBoBOi, COIiaJbHOI MPUPOAN TIEHCIM MTpaBO TPOMasTHIHA Ha
oJ/lepKaHHS MTPU3HAYEHOI MOMY TIeHCil He MOXKe TTOB’SI3yBaTHUCs 3 TAKOI0 YMOBOIO, SIK
MOCTiliHE MPOXWBAHHSI B YKpaiHi; /ilep:kaBa BiATOBIHO 10 KOHCTUTYIIMHUX TPUH-
IUITiB 3000B’s13aHa TapaHTYBATH 1€ TIPABO He3aJeKHO BiJl TOTO, Jie TIPOKUBAE 0c00a,
SIKill TpPU3HaYeHa MeHCis, B YKpaiHi uuM 3a i Meskamu.
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Takuil migxig MOXXHA MOMUPUTH HE TIMbKU HA TPOMAJSH, IO BUIXaJu Ha
MTOCTiliHEe MicIle MPOKMUBAHHS /IO 1HIMUX /IePKaB, a 1 HA BHYTPINTHBO TEPEMillleHUX
ocib, sIKi MarOTh MOCTiliHE MicIle TPOKMBAHHS HA HEMIAKOHTPOJIBHIHN ypsiy YKpaiHu
TepUTOPpil.

3ayBaxuMoO Takox, mo y 1. 114 pimenna Cyn okpemMo 3a3HayuB, 10 HOTO
BUCHOBKH Ni0IsA2a0Mb 3ACMOCYBAHHIO Y CTIPaBaX, B IKUX MO3MBAYaMU € TPOMAJISTHU
Vkpainu 3i cTarycoM BHYTPIIIHBO MEepeMillieHuX 0cib, sIKi OTPUMYIOTh MEHCIIo 3a
3akonoM «IIpo 3arambHO000B’SI3KOBE Jiep:KaBHE TeHCiiTHe cTpaxyBaHHs». KpiM 1150r0
Cyn BKasaB Ha Te, IO Cy/ld MAIOTh 3BePTATUCS /IO IAHOTO PillleHHS TPU PO3TJISII
TUTIOBUX CIIPAB, SIKITO BiITIOBi/Ia¥ He 3amepevye MPOTH TOTO, MO MO3UBAY MA€ MPaBoO
Ha OTPUMAaHHS TIEHCI1, OIHAK JIJIST 3[IMCHEHHST TAKOTO TIPaBa OCTAHHIM TTOBUHEH CITPO-
MOTTHCS Ha JOJATKOBI [iii, BANHEHHA AKUX, BOUEBU/Ib, HE € 32 3aKOHOM 000B I3KOBHM.

Y pesostoTuBHIl YacTHHI aHOTO 3pa3koBoro pimerHs Cy/1 3asBUB, 10 3a3Have-
HUIT T030B BiH 3a/I0BOJIBHSIE Y TIOBHOMY 00csi3i. OHak (popMy/IFOBaHHS i€l YaCTHHI
pillleHHs He BiJIOBIZAalOTh THM, 1[0 OyJI BUKOPUCTAHI MO3UBAYKOIO Y BUCYHYTHX
Hero BUMorax. Tak, BUMOTH MTO3WBAYKHU OYJIM HACTYIIHI: a) BUSHATH HETIPABOMIPHUMU
nii ynpasninag IlenciitHoro douxy Ykpainu oo npunvHenss 3 1 ksitag 2017 p.
BUIUIATH il TIEHCIT, pu3HaYeHoi 3a BikoM; 0) 3000B’s13aTi yIIPaBJIiHHS BiHOBUTH
BUILIATY 1 meHcil 3 ypaxyBaHHsIM 3a00proBaHocTi, mo BuHukaa 3 1 kBitas 2017 p.,
HIJISIXOM TIepepaxyBaHHsI KOIITIB HA TIOTOYHUN GAHKIBCHKUN PaXyHOK; B) JOMYCTUTH
HeralfHe BUKOHAHHS PillleHHS CyJly B YAaCTHMHI BUILJIATU IIEHCII y MeXaxX CyMU CTAT-
HEHHS 32 OJIUH MICSIIb.

Bepxosumuii Cyzi: a) BU3HAB IIPOTUIIPABHUM Ta CKACyBaB PO3MOPSIZKEHHS YITPaB-
nints Ienciitnoro dhoHxy YKpaiHu mpo MPUNUHEHHS BUILIATH TIeHCii; 6) 30608’ s13aB
yIIPaBJIiHHS BiTHOBUTH BUILIATY TIEHCII, 1110 OyJia npu3HayeHa 1if 3a BikoM, 3 1 KBiTHs
2017 p.; B) nmotycTuB HeraliHe BUKOHAHHS PIillIeHHs Cy/ly B YaCTHUHI BUILJIATH TIEHCIi
Yy MeXXaX CyMU CTSITHEHHS 32 OINH MiCSIIb.

[omo 3aMiHM «BU3HAHHST HETIPABOMIPHUM JIi1 MO0 TIPUITMHEHHS BUILJIATH TTE€H-
Ccii» Ha «BU3HAHHS MPOTUINIPABHUM i CKACYBaHHS PO3MOPSIKEHHS PO TPUITHHEHHS
BuriaTy rencii» Cyz HazaB cBoi nosicHennsi. Tak, y mynkrax 104 ta 105 pirrenus
Cyn 3a3HauuB, MO0 HA MOMEHT 3BEPHEHHSI JI0 Cy/y M03WBadili He OYJI0 BiZIOMO PO
PO3IOPSIIKEHHST Cy6’€KTa BJIAIHUX MOBHOBAKEHD MO0 NMPUIIMHEHHS BUILJIATH il
nencii. Tomy Cyz, 3’dcyBaBIly, 10 MPUHHATTS 1IBOTO PO3MOPSIIPKEHHS TIePelyBaio
JlisSIM 3 TIPUTTMHEHHST BUIJIATH TIEHCii, 3 MeTOI0 e()eKTUBHOTO 3aXUCTY ITPaB MO3MBAUYKHI
NPUITHAB 32 HEeOOXiHe BiHOBUTH ii TIPaBO Ha TEHCIlHE 3a0e3MeyeHHs1, MopyIleHe
BiJIIIOBiIaueM, NIJISIXOM BU3HAHHS PO3IOPS/KEHHS IIPOTUIIPABHUM Ta Oro cKacy-
BanHs. Ha momarox Cyz, 3 TuMm, 11106 3aCBiUUTH Te, 1[0 BiH He BUUIIOB 32 MeXi
ITO30BHMUX BUMOT, KOHCTATyBaB, 1110 BUMOTa PO BU3HAHHS HENPABOMIPHUM /i, 32
J0T0 IO3UILEI0, OXOIIIOETHCS BUBHAHHAM IIPOTUIIPABHUM 3a3HAUYE€HOIO PO3IOPSI-
JIKEHHS Ta HOTr0 CKacyBaHHSIM.

Cy/ HamMaraBcst TTOSICHUTH 3aMiHy «3000B’s13aTH YIIPABIiHHS BiJIHOBUTH BUILIATY
neHcii 3 ypaxyBaHHSIM 3a00proBaHocTi, 1m0 BuHUKIa 3 1 kBiTHA 2017 p., MIIXOM
nepepaxyBaHHsI KOIITIB Ha IMOTOYHMI GaHKIBCHKMII PaXyHOK» Ha «3000B’s13aTu
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YIPaBIiHHSA BiJHOBUTH BUTIATY TeHcii 3 1 kBiTHs 2017 p.». Y cBoeMy pillleHHi BiH
3a3HAYMB, 1110 y Cy/IOBOMY 3aci/laHHi yepe3 MOsSCHEeHHS Bi/IIOBilaya Ta JJOCJiIPKeHHST
MICHMOBUX JIOKA3iB 3HAMIIOB MiATBEP/IKEHHS TOH (hakT, 1Mo cyd eKToM Biaau OyJio
MPUTTMHEHO BUILIATY TIEHCii; y TOW 4ac K ii HapaxyBaHHd He TpunuHsiaoch. Cyn
BKa3aB TaKOK PO3MIp MIOMICSYHUX BUILIAT, MO OyJW HapaxXOBaHi, Ta, OYEBUIHO,
aKyMyJIbOBaHi Ha TIEBHUX PaxyHKax. Ajie BiH He BU3HAYWMB 3arajibHy CyMy 3a60pro-
BaHOCTI, II[0 BUHWKJIA BHACJIIIOK TTPUTTMHEHHS BUTLIATHU TIEHCIi, He OKPECJUB TTOPSI0K
ii moramenust. Cyx o6MeXMBCST HaBeJeHUM Buille (hOPMYJIIOBAaHHSIM: 3000B’s13aTH
VIIPaBJIHHS BiJHOBUTU BUILIATY TIEHCIi, 110 OyJia mpusHaveHa il 3a BikoM, 3 1 KBiTHs
2017 p.

3 ypaxyBaHHSIM IIPaBOBOTO BMCHOBKY, BUKJIQIEHOTO y HaBeJeHOMY pillleHHi
B 3pa3KoBiii crpasi, JloOHEIBKUM OKPYKHMM aJMiHICTPaTUBHUM CYIOM 4 OepesHs
2019 p. mocTaHOBJIEHO PillleHHS B CITPaBi TIPO TTPOTUITPABHICTH TPUTTUHEHHS BUTLIATH
neHcii BHYTPIIIHBO TepeMilleHiit 0cobi i 30608’s13aHHsST TOHOBUTH ii HapaxyBaHHS
i Bunzaty. Ha nmoyaTky 3a3HaueHOro pilleHHsI CyJ BKasaB, IO CIIpaBa, sIKa PO3IJIsi-
JTAETBCS, BIJIMIOBiIa€ O3HAKAM TUTIOBOCTI, 1110 BUKJa/ieHi y pitenni Bepxosuoro Cymny
Biz 3 TpaBug 2018 p.

3i 3MmicTy pinenns J[oHEIbKOTO OKPY;KHOTO aIMiHiCTPATUBHOTO CY/ly BUILJTUBAE,
IO CIPaBYy PO3TJSHYTO 3a MPaBUJAMU CIIPOIIEHOTO TTO30BHOTO MPOBAKEHHS
6e3 MpOBeJeHHsST CYZ0BOTO 3acifaHHs. [1030BHI BUMOTH 3aJI0BOJIEHO 4aCTKOBO:
a) BU3HAHO MPOTUIPABHUMU ii BiATIOBiflaya 1100 HEBUTLJIATHU TIE€HCIi TTO3UBaYY;
6) 3000B’s13aHO BiJMOBI/Jauya MOHOBUTH BUILIATY TEHCIl. Y 4acTUHi MOHOBJIEHHS
HapaxyBaHH4 TeHCil — Bi/IMOBJIEHO, OCKIJIbKU CY/IOM BCTAaHOBJIEHO, 1[0 HapaXyBaHHSI
neHcii mosuBavyeBi He pUIHHSIOC [6].

[Hmmit cyn — XapkiBChbKUEM OKPYKHUE a/IMIHICTPATUBHUN — TaK CaMO BUPINIYE
cHpaB¥ PO HOHOBJIEHHS BUILJIATH IEHCIl BHYTPINIHbO IepeMilleHuM ocodaM,
3Ba’KAal0YM Ha MPaBOBi BUCHOBKH, BUKJaJeHI y pimenHs Bepxosuoro Cyny Bin
3 tpaBHs 2018 p. OxHAK TPUMITHO, 10 Y CBOIX PIIEHHSIX CY/l HE BKA3YE, 110 PO3TJIS-
NyBaHi HUM cIipaBu € TUIOBUMH. OCTaHHE MPU3BOIUTD /10 TOTO, I10: a) 3BepPHEHHS
JI0 TIPABUJI CIIPOIIEHOTO MO30BHOTO TPOBA/KEHHSI CY/l OOIPYHTOBYE MOCUJIAHHIM
Ha 1. 2 4. 1 c1. 263 KAC; 6) y pasi xacamiilHOro ocKapsKeHHsI CYJ0BOTO PillleHHSsI
MiJIJISATaI0Th 3aCTOCYBAHHIO «(DibTpU» M1/ 3BEPHEHHS 31 CKaproio, BU3HAYEHI y 1I. 2
4. 5 cr. 328 KAC, 3amicth Tux, mo Bcranosseno 4. 5 ct. 291 KAC. Kpim nporo,
XapKiBCbKUHN OKPYKHWN aJMiHICTPAaTUBHUN CyJ MPOIMOHYE TakKi (hopMyJIOBaHHS
PE30TIOTUBHOI YaCTUHU PillleHb, IKi 3HAYHO BiZ[Pi3HAIOTHCS Bifl TUX, 1[0 BUKJIAIEHI
BepxoBaum Cy/ioMm y pillieHH] 3a pe3yJibTaTaMu PO3TJISy 3TaJIaHol BUITE 3Pa3K0BO1
cupasu [7-10].

Bucnoexu. Ha mijictaBi aHasii3y 1MoJioKeHb IPOIEeCyaJbHOTO 3aKOHY, BUBYEHHS
Cy/IOBUX pillleHb MOKHA KOHCTATyBaTH, 1[0 3alIPOBA/KEHHS 1HCTUTYTY TUIIOBUX i
3pa3KOBUX CIIpaB BILIMHYJIO Ha YHi(iKalliio IMpaKTHUKU PO3B’SI3aHHSA TUX IIyOJIid-
HO-IIPABOBUX KOH(MJIKTIB, AKi MOKHA BBasKaTH HANOLIbII MOMIMPEHUMU. PirreHus
y 3pa3KOBHX CIIpaBax BUCTYIIAIOTb OPIEHTUPAMM, Ha AKi CY/Ji, IO PO3TJAAAI0TH
THUIIOBI CIIPABH, MAIOTh 0OOB’SI3KOBO 3BakKaT. A MPOTE HEMOOAMHOKMMU € BUIIAJIKH,
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KOJIW CYJI/Ti, 3HAIOUU TIPO iCHYBAHHS IMEBHOTO PIllIeHHS Y 3pa3KOBill ClIpaBi, YHUKAIOTh
TOTO, 1100 Yy CIIpaBax, sKi mepebyBaioTh B iX MPOBA/KEHHI, BCTAHOBJIIOBATH O3HAKU
TU1oBocTi. MokeMo NMpUIyCTUTH, IO TaKWUil MiAXiJ| J03BOJSE CYIASIM BiIXOAUTH
Bijl OpPMYJIIOBaHb PE30JIIOTHBHOI YACTUHU PIllleHHs y 3Pa3KOBiil cIIpaBi 3 THM, 100
y KOKHI KOHKpeTHiii curyaiii 3abe3neunT e()eKTUBHUN 3aXUCT TIpaB, CBOOOJ
iHTepeciB MpUBATHUX 0OCi0 Bijl TTOPyIIEHb 3 GOKY Cy0O €KTIiB BIaHUX TTOBHOBAXKEHb.
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Typical and exemplary cases in administrative proceedings: features and special aspects of
consideration

Currently, the institute of typical and exemplary cases is represented by the norms of only one of the
national procedural laws, namely, the norms of the Code of Administrative Proceedings of Ukraine. This
is completely justified because the probability of similar legal disputes between individuals and subjects
of authoritative powers is extremely high. Subjects of authoritative powers apply the same rules of law to
a wide range of persons. Such application may be based on misunderstanding of general mandatory rules
resulting in violation of the rights of individuals or restriction of these rights implementation. Besides, in
most cases, the legal disputes to be considered under the rules of administrative proceedings need to be
decided as soon as possible. Referring to the institute of typical and exemplary cases makes it possible
to ensure the necessary rapid decision-making: the decision at exemplary case gives reference points
in considering typical cases. In other words, the judge in fact receives a “competent recommendation”
according to which he is obliged to decide a case characterized by typical features. Taking this into account
the authors consider that according to the national legislator, the institute of typical and exemplary cases
is aimed, inter alia, at ensuring the unity of judicial practice.

The paper presents the analysis of the provisions of procedural law, the study of corresponding court
decisions. Taking this into consideration an attempt is made to identify to what extent the implementation
of the institute of typical and exemplary cases has influenced the unification of Ukrainian courts judging
the public-legal disputes that can be considered the most common.

Keywords: administrative proceedings; typical case; exemplary case.
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THEORETICAL ASPECTS
OF THE STATE AND LOCAL
SELF—GOVERNMENT AUTHORITIES’ RELATIONS

The article investigates the theoretical and practical aspects of the main parameters of state and
self-government structures, its interaction in the process of formation and development of the state, its
separation from society. The authors make a general description of the state, local government, social
sphere. Attention is paid to the issues of relations between local self-government and institutions of
the state, society, institutions of human and citizen’ rights and freedoms. The objective factors of the
relationship between the state and self-government principles are considered, including the degree of
socio-economic maturity of society, the ratio and arrangement of social groups. An attempt to determine
the role of the individual in the implementation of the harmonization of human and citizen rights and
[freedoms with the interests of the state and society has been made there.

Keywords: society; civil society; state; local self-government; identity; social sphere; democracy;
election; liability.
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TeopeTHyHi aCNEeKTH Bi/ITHOCUH /IeP>KaBH Ta OPraHiB MiCIIeBOTO CaMOBPSIIYBaHHS

Hocridxceno meopemuuni ma npaxmuuni ACNeKmu OCHOGHUX NAPAMEMPIE 0ePUCABHUX T CAMOBPSO-
HUX CMpyKmyp, ix 63aemodiio y npoueci Qopmyeanis ma po3sumxy oepicasu, i eidokpemienus 6io
cycnirvbcmaa.

Jlano sazamvny xapaxmepucmuxy 0epicasu, MiCUeeozo camospsioysanis, couiarioi cpepu. Pos-
2NLSAHYMO NUMAHHS 83AEMOBIOHOCUN MICUEB020 CAMOBPSIOYBANHSI MA THCIMUMYMIE 0ePICAsU, CYCNITbCMEA,
incmumymie npas i c60600 modunu ma zpomadsnuna. /Jocaionceno 06’ eKkmueHi YUHHUKL B3AEMO36 A3KY
Oeparcasu ma NPUHYUNIG CamoBpA0YBanis, KIIOUAIOUU CIMYNIHb COUIAILHO-eKOHOMIUHOT 3PLIOCME CYCNIb-
cmea, cniseioHOUeH S, T BAAUMYBANHS COULANLHUX 2pyNn. 3Pobaeo cnpoby 6USHAUUMU POJb 0COOGUCTOCTI
Y 2apmonisauii npag i c60600 JOOUHU MA ZPOMAOAHUNA 3 THMEPECAMU 0ePIHCABU | CYCNILIbCMEA.

Yemarnoeneno, wo e6onouis NPUMIMUBHUX (OPM MEPUMOPIAILHOZ0 CAMOBPIOYEAHHS 6 Pe3yib-
mami YckAAOHEH s COULAILHUX BIOHOCUH NOBUHHA 00 EKMUBHO NPU3BECTU 00 YMBOPEHHS. 0EPHCAB, 6 SAKUX
enacui tnemumymu enadu 36anrancosani depxcasnumu. Ilopsd 3 demoxpamuurnumu meopiamu, a iHooi i
6 noednamui 3 HuMU, Pospobusuucs idei nionopsaokysanns deprcasu 3axony; cymo uici idei noisizania 6
momy, wjo 00bMU NOBUHHA Kepyeamu He 0epicasa, a pienuti 0nst 6CiX 3aKOH.

Ki040Bi ci0Ba: CyCHiJIbCTBO; TPOMASHCHKE CYCIIJIBCTBO; IE€P/KABA; MICIIEBE CAMOBPSILYBAHHS;
imeHTHYHiCTD; colianbHa cepa; IeMOKparTist; BUGOPH; BiAMOBIAaIbHICTD.

Problem statement. Local government is a multifaceted, multidimensional,
multilateral social phenomenon. Modern legal science has a keen interest in the
study of the state and various forms of local government. The objects of legal
scholars study are the relations that have arisen in the process of organizing and
operating self-government in urban, rural and other territories, the peculiarities
of these relations, the population as the subject of these relations, the system,
principles and functions of local self-government, powers and responsibility. The
authors attempt to determine the role of the individual in the implementation of
the harmonization of human and citizen’s rights and freedoms with the interests of
the state and society.

Recent research and publications analysis. Sates arose, developed and
functioned in various socio-economic conditions, hence the wealth and variety of
forms and models of administrative institutions in the modern world. Therefore, it
is natural that the theoretical foundations of the topic under consideration, first
of all, were laid by researchers who studied the state, its forms and institutions,
such as: T. Hobbes, J. Locke, Sh. Montesquieu, J. Rousseau, A. Berson,
G. Bloomer, A. Aron, M. Weber and others. The works of these scientists, naturally,
also touched upon the issues of management and self-government. And their
concepts of the origin, organization of the state formed the basis of administrative
theories.
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The purpose and objective of the article is to analyze the theoretical and
practical aspects of the relationship between society, state and local government.
The authors attempt to determine the role of the individual in the implementation
of the harmonization of human and citizen’s rights and freedoms with the interests
of the state and society.

Presentation of the main material. The most striking example in this regard
is the concept of liberalism created by the English philosopher J. Locke in natural
law theory. J. Locke’s ideas about the state, which should serve as the guarantor
and guardian of natural human rights and freedoms, respectively, formed the basis
of self-government concepts. The teachings of Sh.Montesquieu are about achieving
political freedom based on the separation of powers. Examples on this topic can be
given further.

Despite a detailed and in-depth study of the state and its institutions in the
agrarian period of history, the theory of management and self-government does not
find generalizations. There is only the accumulation of empirical material and a
certain interpretation of it on the basis of philosophical theories. The works of almost
all prominent state scholars and jurists of this period are based on an understanding
of the state and its role in organization as a universe, a powerful body that ensures
order and organization.

This was due to the fact that the state in the agrarian period performed a certain
function of an organizer based on violence and oppression of society members.

Due to the fact that the traditions of natural forms of self-government go back
centuries, to the primary cells of society represented at different times in different
countries, it could not be ignored by scientists. Comprehension of the same public
administration as a branch of scientific knowledge occurred somewhat later.

In the nineteenth century, industrial society became a reality and the science of
the state is experiencing rapid development. The creation of Constitutions in Western
Europe requires a transformation of the system of state power and administration
according to new principles; it resolutely rejects the feudal-bureaucratic foundations
of absolutism.

The searches of scientists have transformed into theories of local self-government
that reflected the experience of civilizations, as well as the ideas of political
movements in their support and legal regulation. The main ones are communal,
economic, state, legal, and political theories.

The founder of the communal theory, the Frenchman A. Tourii, relying on
the doctrine of the community and natural law, argued that the community, as an
institution that arose before the state, had the right to decide its internal affairs and
this phenomenon is natural and inalienable.

Somewhat later, German scholars substantiated the theory of the “free
community”, which proclaimed the idea of communal self-government autonomy,
its self-determination and jurisdiction. Among the followers of this concept are the
creators of the Constitution of the Bavarian Kingdom in 1818, the Constitution of
Wherttemberg in 1819, etc. This concept was most consistently and fully embodied
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in Belgian legislation. The Belgian Constitution of 1831 recognized municipal power
as the fourth power, along with legislative, executive and judicial powers, and fixed
this provision with a special article. However, these ideas in social theory arouse
criticism, primarily because communal institutions had a corporate, estate character,
are intensively eroded by market relations and to some extent restrict the rights of
an individual.

The era of market transformations became the basis for the dissemination of
economic theory, the essence of which was to recognize that local governments
solve only economic problems, excluding political and other problems. But the
competence of self-government bodies covers not only economic issues, but also
non-economic matters (education, medicine, public order, and fire safety). Naturally,
it is completely illegal to limit the content of self-government to economic aspects.

For a long time the social theory of local self-government dominated in
legal science. It was based on the theory of natural human rights, developed by
T. Jefferson, Al. de Tocqueville, J. Mill, based on the experience of the USA and
France.

The local community and the state were opposed in it. The supporters of this
theory considered self-government to be a non-state phenomenon, expressing only
local interests, whose competence included the organization of local economy. In
this part, the theory is merged with the economic one.

It was social theory that became the basis for carrying out reforms in Russia in
the second half of the 19th century. (Regulations on Zemsky Institutions in 1864
and City Regulations in 1870). The most prominent representatives of this theory
were the researchers V.Leshkov and A.Vasilchikov.

V.Leshkov substantiated the idea of the independence of local self-government
bodies from the state as the fourth estate, although he did not deny the possibility
of cooperation with government officials. His position was rooted in the differences
in the nature of the state and local government. To his opinion, power in the state is
a necessary attribute, self-government is a social phenomenon, and the power of its
organs is always built on the basis of elections. As a result, he sought equal elections
for all segments of the population [1, p. 27].

The main provisions of social theory are presented in the work of A.Vasilchikov
“On Self-Government” [2, p. 1-7]. Based on extensive comparative legal material,
the study testifies to the author’s Slavophil sentiments and his faith in the Russian
community. Considering self-government as a special form of self-organization of
residents of a certain territory, he tried to combine the public nature of state power
and self-government, as a special form of this power. It turned out, as it were, two
non-intersecting circles of power, filled with different content.

The ideas of these scientists were most clearly manifested the desire to oppose
the omnipotence of the state machine, freedom at the level of local communities and
individuals. The idealism of this direction was in underestimating the socio-economic
development of Russian society, in the idealization of the Russian philistine, bound
by the realities of the remnants of feudalism.
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Such an approach opened the way for the development of self-government
theory, which quickly became popular.

The founders of the state theory R. Gneist, L. Stein, P. Loband believed that
local government bodies remained as the part of a single state mechanism, an element
of the general system of social management.

R. Gneisot was the first to introduce the term “self-government” into circulation,
which is consonant with the expression “self-government”. “Self-government” - is
the local government, transferred by the state to community unions and acting in
the field of justice, administration and taxes according to the laws of the state [3,
p. 41]. In his opinion, the essence of self-government, as an integral part of public
administration, is that it should be carried out by honorary representatives of society
or elders on a gratuitous basis. An official performing management functions without
remuneration is formally independent of the government.

The vulnerability of this point of view lies in the fact that official activity for
the people elected by the people is secondary in relation to the economic one, which
gives livelihoods.

In the second half of the 19th century, Lorenz Stein’s ideas became dominant
among scholars, according to which local self-government bodies enter the system
of public administration with special legal powers and rights, combining two main
functions — public administration and the interests of local territorial communities
ensuring. Accordingly, there are two parallels of legislation. Some norms are
established by the state and regulate the functions of state administration, while
others are local, that regulate the activities of the community at the local level,
adopted by local authorities.

The dualism of L. Stein could be effective only in theory; in practice, the
omnipotence of the state simply emasculated the freedom of local collectives, and
this was the weakness of his theory.

The spread of statesmen views on local self-government in legal science coincided
with the crisis of liberal reforms in Russia in the second half of the 19th century,
which attracted a significant number of supporters among Russian scientists to them.
They were supported by such famous researchers as: V. Bezobrazov, A. Gradovsky,
V. Gessen, N. Korkunov, N. Lazarevsky, A. Elistratov, etc.

The researcher V. Bezobrazov believed that «the more widely the elements
of local self-government are developed, the more independent its bodies are, the
more its beginnings dominate in the local administration, the more strictly and
closely they should be included in the general system of state administration and,
nevertheless, it is possible bifurcation of power - bifurcation and antagonism between
self-governing state-public institutions and bureaucratic ones” [4, p. 8].

He pointed out significant shortcomings in the zemstvo movement and believed
that they stemmed from the fact that it was in parallel action with the state
administration and did not have real power”[4, p. 544].

A. Gradovsky and N. Lazarevsky believed that self-government is, first of all,
the redistribution of management functions from central to local. They were deeply
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aware of the dualistic nature of the local self-government system, paying attention
to the political the meaning of “self-government”, its publicity that was typical for
entire state. The researcher A. Gradovsky noted that self-government would lose all
meaning if it was locked only in the interests of the area. In his opinion, there are
interconnected systems of self-government: municipal, district and provincial, and all
of them should be arranged in a single way, and only this will provide an opportunity
for concerted action. Elected institutions should act as government bodies, using the
powers given from him [5, p. 30]. However, he considered it especially important
that local authorities should have the authority to carry out an act of power, exercise
this power on the basis of laws and be responsible for its implementation [5, p. 27].

N. Lazarevsky categorically defines self-government as a system of decentralized
government, where the reality of decentralization is ensured by a number of legal
guarantees that, while protecting the independence of local government bodies, at
the same time create their close connection with the area and its settlement [6, p. 5].

N. Lazarevsky and B. Chicherin, striving to deepen the state theory, created
a “legal” direction, the essence of which was the establishment of legal relations
between the state and self-government that was, self-government bodies should
act as legal entities in relation to the state. Recognizing the public nature of self-
government B. Chicherin argued that self-government becomes the most beneficial
partner of the state, when acquired the rights of a legal entity relieving it of local
tasks. The weakness of this interpretation lied in the irreparable contradiction
“self-government bodies — legal entities”, while remaining in the system of public
administration.

For some time, the political theory was popular, which was based on the
absolutization of such features of self-government as the election of their bodies and
the publicity of their activities [7, p. 86—87].

Undoubtedly the leader of the Russian municipal scientist school was
G. Barabashev. Using the comparative legal method, he deeply analyzed the basic
postulates of local self-government, considering it the most important element of
the state [8].

It should be noted that the idealization of self-government took place under
the influence of the development of objective social processes, when the role
and significance of the state in the era of democratic transformations were being
revised. The omnipotence of absolutism had to be opposed by the freedom of local
communities, which were characteristic of this period in Europe. Therefore, in the
points of view of scientists, there was a general idea about the internal freedom of
self-government (satisfied the needs of the local population, brought it closer to
power, gave political space, etc.).

Another reason for the focus on self-government problem was insufficient
development of management science. Its theoretical foundations began to form in the
19th century, when the shortcomings of the market economy were fully manifested
and the search for mechanisms of state influence on its improvement began. Among
the pioneers of management science were G. Ford, F. Taylor, A. Fail, G. Emerson
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and others. However, the founders of management thought more about increasing
production efficiency, rather than improving public relations and their harmonization
at the local level.

At the same time, many scholars who studied production management and
municipal reforms of the 19th century focused their attention on the dualistic nature
of local government, as for example it was the Russian scientist L. Velikhov who
faced this problem in the 20s of the last century.

The development of ideas in this direction was continued by H. Alderfer. He
believed that local self-government should not be opposed, but considered in the
system of unified state administration, which in practice could include both state
administration and self-government principles.

The social experience of mankind testifies that not in all periods of state
development the solution of everyday issues on the ground took the form of self-
organization. It means that local self-government as one of the forms of population
self-organization did not always exist. If we talk about the modern principles and
forms of self-organization of local self-government, it should be noted that they were
formed as a result of a long centuries-old dialectical confrontation between society
and the state, were the result of political alienation. The modern principles and
forms of local self-government were the result of a complex process of a compromise
finding, harmonizing the interests of society in the form of territorial communities
and the state. Probably, based on this item, modern local self-government should be
considered as a mechanism of interaction between territorial communities and the
state, the main task of which is to coordinate the relevant interests.

Corresponding member of the Russian Academy of Sciences G. Maltsev rightly
emphasizes that the state arose and constituted as a representation of public
interests, as a force that is standing above society, but from the very beginning it
acted as a system of organized political domination of some people over others, or,
in the terminology of Marxism-Leninism, as a system of class domination. However
it was, but the early, as well as the later forms of the state, being public institutions,
expressed real public interests rarely [9, p. 145].

The problem of local self-government, its place and role in the political
organization of society is one of the most complex issues that have been occupying
the minds of legists and political scientists for over a hundred years. The debatability
of this problem most clearly confirms T. Hobbes who said at one time: “I have no
doubt that if the truth that the three angles of a triangle are equal to two corners
of a square contradicted someone’s right to power or someone’s interests, then the
teaching of geometry would be contested and supplanted by the burning of all books
on geometry [10, p. 7]. It suggests that political and legal science as its criterion has
not objective truth, but political expediency.

The self-organization of society at the earliest stages of its development was
realized in the form of local self-government on the basis of principles that were
closed to its modern models, that is local self-government was one of the first forms
of society self-organization long before the formation of the state. This is clearly

98 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2021. Bun. 153



Trachuk P. A., Nesterova I. A. Theoretical aspects of the state and local self-government authorities’ relations

evidenced by research on the organization of local government, its history. Primitive
forms of self-government were formed as a result of the allocation of socially useful
affairs, which were more profitable and more effective to solve not by all members
of the community: tribe, clan, community, but to entrust their decision to individual
members of the community. As a result of the social life complication, states began
to form. It can be considered that states grew out of self-governing communities
through their unification and transformation. In other words, the primitive form
of self-organization, based on the social nature of social and economic processes
regulation, already at an early stage carried signs of a modern state structure. An
obvious conclusion follows from this: the evolution of primitive forms of territorial
self-government as a result of the social relations complication should objectively
lead to the formation of states in which power institutions are balanced by public
ones.

In different epochs, democratic theories of the state to the people subordination
were and are widespread. These theories substantiate various forms of self-
government, the direct and representative form of democracy, the election and
liability of officials. The main requirement of these theories is the subordination of
the state to society.

Together with democratic theories, and sometimes in combination with them,
the ideas of the subordination of the state to law were developed. The essence of
these ideas was that people should not be governed by the state, but by an equal for
all law. Political alienation in these theories was only partially overcome, because the
state remained an external force for society, although subordinated to the law. Liberal
theories that posed the problem of a person and developed a system of guarantees for
the protection of these rights arose in the process the ideas of the subordination of
the state to law developing. The idea of a social order based on law was originated
in the ancient world, but during the period of bourgeois revolutions, human rights
problems received a new content and widespread.

Thus, with the occurrence of a state organized society, self-government loses its
former initial independence and becomes either an appendage of the state structure,
a continuation of state power at the local level, or an institution of civil society
isolated from the state, remaining relatively independent from state institutions, but
in any case acting in within the framework of state and legal regulations.

Throughout the history of statehood, there has been a close organic relationship
between the development of the state and self-government. In different types of
state at different stages of evolution, there are different models of local government,
which, ultimately, always follow the state development, obeying the prescriptions
that the state sets, whether in the form of legal norms or in the form of directives,
and thus practically always are dependent on the type of state, its structure, form
of government and political regime.

This relationship of state and self-government principles is due to deeper and
more objective factors, including the degree of socio-economic maturity of society,
the ratio and arrangement of social groups — class, estate, ethnic, etc., the nature of
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their struggle or cooperation, spiritual, national, cultural traditions, peculiarities of
geopolitical position, historical development, demographic state of society and others.

Local self-government has an important role in the implementation of the
leading interpretation of modern society and the state that is the unification of
the state interests, society and the individual into a single whole, since the main
meaning, the essence of local self-government is to harmonize human rights and
freedoms and a citizen with the interests of the state and society at the level of
each individual. Carrying out the functions assigned to it by the state, local self-
government singles out by the subject of its activity each individual person. It must
adapt public policy to the interests of each individual and society as a whole.

Exactly this orientation of local self-government meets the ideas of a modern
democratic legal social state, the highest value of which is an individual, his rights
and freedoms. Therefore, one of the most important tasks in the development of
statehood at the present stage is the reform of local self-government. In modern
conditions, the state is not considered as a permanently centralized power [11,
p. 35]. The modern democratic structure determines the self-organization and self-
development of each territorial entity, as well as the state as a whole.

Thus, the state is a complex social economic system that includes social economic
formations, within which there are smaller organizational formations /regions, cities,
etc. /. The state is the integration of the interests, norms and needs of citizens and
social groups conditioned by their residence in a certain territory. At present, the
organization of self-government has become one of the most important political
tasks. Self-government in political science is considered as a type of management
in which the object and the subject of government coincide. According to political
scientists, self-government is based on the principles of freedom, equality and
direct participation in government. Self-government is traditionally viewed as an
alternative one to public administration.

Local self-government is the most important element of public authority
organization. Its specificity lies in its dual political nature, such as:

— on one side, self-government bodies are integrated into a single state
mechanism of country governing. Local self-government has an apparatus operating
on the basis of laws and other normative acts, endowed with the right to use the
means of legislatively institutionalized violence; it can independently form a budget,
establish and collect taxes;

— on the other side, local self-government is an important element of civil
society, a form of political self-organization of local communities. Therefore, it is
characterized by: relative independence of both state authorities and non-state
structures; the ability to carry out collective actions to protect and achieve their
interests; lack of desire to take over the function of managing policy in general,
readiness to act within the framework of the established civil and legal norms.

As for the social sphere, there it should be clear and intensive interaction
between state power and local self-government in the name of the interests of
the population, each person. The task of local self-government is to ensure social
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comfort for every member of society, to bring to life the main slogan of the welfare
state — to create a decent standard of living for every member of society. This is the
social meaning, the purpose of local self-government in today’s conditions, when
parliamentary democracy is everywhere debunking itself.

As A. 1. Kovler rightly remarks, representative democracy is increasingly
becoming an expensive ritual, the state outsources more and more spheres of social
security to private companies [11, p. 90]. Under these conditions, the role of local
self-government should certainly increase.

Conclusions and suggestions. An analysis of the problems of local self-
government and society ratio allows us to conclude that after a long break, the
state is trying to return to a civilized system of social government, including
state administration and local self-government, which is a relatively independent
institution of society and acts as a territorial-administrative structural part in the
system of civil society [12, p. 285]. In this capacity, local government acts as a
connecting link in the system of centralized and decentralized government. Within
its powers, it independently manages local affairs, resolves certain state powers
transferred to it, using various forms of self-organization and self-realization.

Local self-government is in close interaction and interrelation with other
structural elements of civil society that operate at the local level, often within the
same territorial boundaries as local self-government. These are public associations,
religious organizations, mass media, enterprises and other economic structures of
various subordination and different forms of ownership, institutions of culture,
education, health care, sports and many others.

In some cases, with a number of such structures, local self-government
authorities act as an equal partner, in others — as a local authority, which is the
source of existence of some of them, acting as an institution, in the third, it is a
governing body, acting on the basis of subordination, coordination, administrative
intervention.

Based on the analysis, it can be concluded that it is necessary to ensure the
representation of the most significant public and other structures operating within
the municipal formation, in representative bodies of local self-government by
delegating representatives from the relevant structures to them.
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TeopeTnueckue aceKTbl OTHONIEHHUI rOCYJAPCTBA M OPraHOB MECTHOTO CAMOYNPABJIEHUS

B cmamuve uccnedyiomes: meopemuueckue u npaxmuueckue acnexmol 0CHOBHbIX NAPAMEMPOE 20CY-
0apCmEeHHbIX U CAMOYNPABIEHUECKUX CIPYKMYD, UX 63AUMOOCICEU 8 NPOyecce HOpMUPOSanus u
Pas3sumMus 20cyoapcmea, omoeneHust om oouecmed.
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Jlaemces obwas xapaxmepucmuxa 20cyoapcmea, Mecmmuozo CamoynpasieHus, COUUAILHOU chepoi.
Yoensiemes enumanue eonpocam 63aUMOOMHOWEHUT] MECMHOZ0 CAMOYNPAGICHUS U UHCTMUMYMOSE
zocydapcemea, o0uwecmea, UHCMumymos npas u ceo6o0 uenosexa u zpaxcoanuna. Paccmampuearomest
obvexmusnbvle PaKmopvl 63aUMOCEI3U 20CYIAPCMBA U NPUHYUNOE CAMOYNPABIEHUS, GKIIOUAsT CMENeHb
COUUATLHO-IKOHOMUUECKOT  3PENOCTU  00UWeCcmed, COOMHOWEHUe U YCMPOUCMEA COUUALLHIX ZPYNN.
IIpednpunsma nonvimxa onpedesums poib IUUHOCIU 6 OCYUECTNELCHUU 2APMOHU3AUUL NPA8 U 80600
uen06eKa U 2PANCOAHUNA C UHMEPeCamu 20cyoapcmea u oouecmed.

Yemanosneno, umo 96010UUL NPUMUMUBHBIY POPM MEPPUMOPUATLHOZ0 CAMOYNPACIEHUSL 8 PE3YTb-
mame OCHONCHEHUS COUUATLHBIX OMHOUEHUL 00INCHA 00BEKMUBHO NPUBECU K 00PA3068AHUI0 20CY-
dapcme, 8 KOMOPLIX COOCMEEHHbIE UHCTIUMYMbL 6IACU COAIAHCUPOBabL zocydapcmeentvimu. Hapsady c
O0eMOKPAMUUECKUMU MEOPUSIMU, A UHOZOA U 8 COUCMAHUL C HUMU, PA3PAOAMBIBATUCH UOeU NOOUUHEHUSL
z2ocyoapcmea 3aKony; cymov AMOL udeu 3aKIoUdaiach 8 mom, Ymo Jo0bMu Q0JNCHA YNPAGIAMb He 20CY-
dapcmeo, a pashwiil 0Nisl 6Cex 3aKOH.

KiroueBbie cioBa: 06IIeCTBO; rPakiIaHCKoe 00IIECTBO; TOCYIAPCTBO; MECTHOE CAMOYTIPABJICHHE;
UJIEHTUYHOCTD; CollMasibHast cepa; JeMOKPaTHst; BbIOOPBI; OTBETCTBEHHOCTb.,
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3ABE3MEYEHHSA KOH®IAEHUIMHOCTI
BIAOMOCTEM MPO OCOBY, KA BEPE YUYACTb

Y KPUMIHAABHOMY T1POBAAXEHHI:
OKPEMI MPOBAEMMU TA LUASIXU IX BUPILLEHHS

Zlocnidxcerno numanms npouecyairvnozo nopsoky 3acmocyéants 00 YUacHuKie KPUMIHAILHOZO NpPo-
saodxcenns maxozo 3axody besnexu sk 3abesneuenns xongioenyiinocmi sidomocmeti npo ocoby. Buceim-
JIeH0 npobRemy 6I0CYmMHOCMi €0UHO020 ANZOPUMMY NPOBeOeHs NPouecyarvnux Ol y cyodi 3a yuacmio ocio,
SKUM 3MIHENO NePCOHanvii 0ani, 3anpononosano Wiixu i supiuenns. Apeymenmosano neobxionicmo na
Pi6HI NI03aKOHHO020 AKMA HOPMAMUBHO 3AKPINUMU NPOUEOYPY Nposedenis npoyecyarviux 0ill y cyodi 3
YUACHUKAMU KPUMIHATIDHOZ0 NPOBAONCEHHS, 00 SKUX 3ACMOCOBANO 3ax00U 3abesneuenis 6e3nexu.

Kio4oBi ciioBa: 3axoau 3abesnedens 6e3mnek; 3abesnederns KoHiaeHIinHoCTI BizoMocTel mpo
ocoby; 3MiHEHI TIepCOHAIbHI MaHi; TporiecyabHi Mii y cy/i; yIacCHUKYA KPUMIHAIBHOTO MPOBAIKEHHST;
CITiTYMIT; TTPOKYPOP; CYIIST; CeKpeTap Cy/I0BOTO 3aCi/JaHHST; aJTOPUTM.

Tanvizuna A. 0., 3aMecTuTEeNb HAYATBHUKA OT/eNa KreBCKoW TOPOJCKON TPOKYpaTyphl, aclu-
panT Hay4HO-MCC/IeZI0BATENBCKOTO MHCTUTYTA M3YyYeHUsT TIPOOJIEM MPECTYITHOCTH MMEHH aKajleMHUKa
B. B. Cramuca HAIIpH Ykpawunsl, Ykpauna, r. XapbKoB.

e-mail: yatalyzina@gmail.com ; ORCID 0000-0002-6110-2153

Tumxo H. A., nmoxTop 1opujuvecKux Hayk, mpodeccop, 3aBeryonuil Kadenpoii yrojoBHOrO
npaBa M YTOJOBHO-NIPABOBBIX MMCIWIINH, [lonTaBckuil opuanmyeckwii HHCTUTYT HarmoHasbHOTO
IOPUINYECKOTO YHUBepcuTeTa MMeHn SpocaaBa Myzaporo, Ykpauna, 1. [lonTasa.

e-mail: titko.iv@gmail.com ; ORCID 0000-0003-4126-6967

OGecneuenne KOH(PHIAEHIMAILHOCTH CBEIEHUI O JHIEe, KOTOPOE NMPUHUMAET y4acTHE B Yro-
JIOBHOM TIPOM3BOJICTBE: OT/EIbHbIE NPOOIEMbI M MYTH UX PENICHHUs

Heccenedosan eonpoc npoyeccyainiozo nopsaoka npuMenenust K yuacmuuxam y2oi08Hoz0 npou3soo-
cmea maxoi mepvr bezonacHocmu Kax obecneuenue Konuoenyuarvnocmu ceedenuil o auunocmu. Ocee-
wena npobiema omcymcmeus: eounozo Arz0PUmMma nposedeHus NPoUecCyaibiblx Oetcmeutl 6 cyoe ¢
yuacmuem Jul, KOmopvim USMEHeHbl NEPCOHANLHbLE OanHble, NPeONoJCeHbL NYMIL ee peueHus. Apzymen-
muposana HeobxXo0uUMocmy Ha YposHe NOO3AKOHHOZ0 AKMA HOPMAMUGHO 3AKPENUMd npouedypy npo-
gedenus NPOUeCCyarviblx Oelicmeuti 6 cyoe ¢ YUACMHUKAMU Y2006H020 NPOU3BOOCMEd, K KOMOPbIM
npuMenenv. Mepuvi obecneuenis 6e30NnacHOC.

KiroueBbie cioBa: Mepbl obectiedenus 6e30macHoCTH; obecrederre KOHGUAEHIIATIbHOCTH CBe-
JleHuil 0 JIIle; U3MEHEHNe TIePCOHANBHBIX TaHHBIX; IPOIECCYATbHbIE NEHCTBUA B Cy/I€; YIaCTHUKHU YTO-
JIOBHOTO TIPOU3BOJICTBA; CJIEA0BATENb; IPOKYPOP; CY/Ibs; CEKPETaph CyIeGHOr0 3ace/laHust; aTOPUTM.

Iocmanoexa npoonemu. 3abesnevenns Oesnexu ocib, siki 6epyTh ydacThb
y KPUMIHAIbHOMY CYZIOYMHCTBI — BasKJIMBHII MEXaHI3M 3aXUCTY THX, XTO CIIPHUSIE
BUSIBJIEHHIO, TIOTIEPE/IPKEHHIO, IPUITMHEHHIO, PO3KPUTTIO 260 PO3CJIIYBaHHIO KPUMi-
HAJIBHUX [PABOMOPYIIEHbD, a TAKOK € YIACHUKOM CYI0BOTO PO3IJISIIY KPUMiIHATbHUX
MPOBA/UKeHDb. [apaHTyBaHHs IeP/KaBOI0 HAJEKHOTO PiBHSI Ge3IeKu /ISl THX, XTO €
JUKEPEJIOM JIOKA30BO1 iH(opMartii y KpUMiHAJIBHOMY TTPOBA/IKEHHI — KJII0YOBA YMOBA
YCIIIITHOTO PO3KPUTTSI TSDKKUX Ta OCOOIMBO TSKKUX 3JI0YUHIB, Y TOMY YHCJI TIOB’sI-
3aHMX i3 OPTaHi30BAHOIO 3JIOYMHHICTIO, 3aAMIOPYKA TOTO, IO KOKeH BUHYBATHI TIOHECE
YCTaHOBJIEHE 3aKOHOM MOKaPAHHSI.
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ITuTanHs 3aCTOCYBaHHS 3aXO[AiB O€3IeKH 0 YYaCHUKIB KPUMIHAJIBHOIO CYJI0-
YMHCTBA B iCTOPIl He3aslekHOI Ykpainu Gepe cBiit mouaTok Big 1993 p., kom GyJo
npuiiHATO 3aKoHM YKpainu «IIpo 3abesmneuennst Gesnexu ocid, siki 6epyTh yyacTb
y KpUMiHATbHOMY cyno4uHCTBi» [1] Ta «IIpo mep:kaBHUMIT 3aXUCT MpalliBHUKIB
Cy/lly Ta TIPaBOOXOPOHHUX OPTaHiBy» [2], gki € i poci ywuHHUMU. Kpim Toro, 3axoau
3abesneuenns Oesnexu nmependaveni KITK Yipainum (. 5 4. 2 cr. 27, . 9 4. 2 cT. 65,
ct.cT. 351-354 Tomio) [3], 3akonom Ykpainu «IIpo onepaTBHO-PO3IIYKOBi 3aX011»
(m. 6 4. 1 cr. 7) [4] Ta iHIIMMU HOPMATUBHUMU aKTaMH, Y TOMY YUCJi BiJIOMUOTO
XapakTepy, JOCTYII JI0 SIKUX 0OMeKeHUH Iep:KaBHOIO TAEMHUIIEIO.

Onnadve BiTYM3HSIHE 3aKOHOIABCTBO, K€ PETYJIIOE TUTAHHS 3aXUCTY YYACHUKIB
KPUMiHAJIBHOTO IIPOBA/KEHHS, € JIell0 3acTapijiiM, YUMaJIO HOro HOPM He aJallTo-
BaHi /10 Cy4yaCHUX YMOB JKMTTSI, YACTO JAMCOHYIOTh 3 €BPOINENCHKUMU CTaHAAPTAMU.
HecnipoMoXHIiCTh PaBOOXOPOHITIB MBUIKO Ta SIKICHO pearyBaTHW HA BUKJIUKH 3J10-
YMHHOTO CBITY Ta TapaHTyBaTH OE3MEKY THM, XTO MOXKe CIIPUSITA PO3KPUTTIO KPUMi-
HAJbHUX TPABOTIOPYIIEHb, € OHIEIO 3 KIOUOBUX TTPUYUH KPUTUYHO HU3BKOTO PiBHS
JIOBIpU CYCIIJIBCTBA /10 OPTaHIB CJIiJICTBA Ta MPOKYPaTypH.

Ananiz ocmannix docaioxcensv i nyoaikayiu. Cepesl BiTYN3HIHUX HAYKOBIIB
npobJieMaM 3aCTOCYBaHHS 3aXO/iB 3abe3meueHHst Oe3MeKn 10 YYACHUKIB KpUMi-
HAJBLHOTO CYZOYMHCTBA cBOto yBary mpuiiasiu A. M. Oprean (A. M. Orlean),
P. B. Tapacenko (R. V. Tarasenko), O. O. 3aiinies (O. O. Zaitsev), M. B. Hosikos,
(M. V. Novikov) T. I. ITanaciok (T. I. Panasyuk) Ta 6araro inmmx. ITompu 1te, cbo-
TO/THI TIPAKTHKA 3aCTOCYBaHHSI JIESIKUX 3aXO/IiB 3abe31eueHHsI Oe3IeKN He € CTAJIOI0 Ta
yHiikoBanoo. Haii6isbiie mpobseM y MpaBOOXOPOHIIIB BUHUKAE i3 TAKUM 3aX0/I0M,
sIK 3a0e3teveHHs1 KOHDieH inHOCTI BigomMocTeit po oco0y. [Tos’st3ani i mpobiemu
3 BIJICYTHICTIO €IMHOTO, HOPMATUBHO 3aKPITJIEHOTO MeXaHi3My peaJii3allii BKa3aHOTO
3axo/ly 3abe3rneueHnst Oe3nexu. ToMy Memoro HAIIOI CTATTi € TONIYK ONTUMAIbHOT
MIPOIeypH 3aCTOCYBAHHS HA MPAKTHUII 3a0e31edeH st KOH(DIAEHIIITHOCTI BijoMOCTel
mpo ocoby, abu 11eil 3axij 3abesnedeHHst Gesnekn OyB MaKCHMAJbHO e(EeKTHBHUM,
a 1mpollec Moro BUKOPUCTAHHSI He NOPYIIyBaB YMHHI HOPMAaTUBHO-IIPABOBI aKTH.

3a/ist TOCATHEHHST BKa3aHOI MeTH HaM TOTPIOHO BUKOHATH TaKi 3a60anHs:
[IpoaHai3yBaT HOPMU IIpaBa, 1[0 PEryJoioTh MUTAHHS 3aXUCTY YYaCHUKIB KpU-
MiHAQJIBHOTO TPOBA/KEHHS, BUSBUTU TTPOTAIMHA YUHHOTO 3aKOHO/IABCTBA YKpAiHW;
JMOCJTIIUTH TPAKTUKY 3abe3redeHHst KOHDIIeHIIITHOCTI BioMocTell Tpo 0cody Ha
cTaii 0CYyI0BOTO PO3CIIiAyBaHHs, 0COOJMUBOCTI POBEAEHHS TIPOIECYANTbHUX il Y
CyZi 3 yYacHUKaMHU KPUMIHAJTBHOTO MPOBAKEHHS, SSKUM 3MiHEHO aHKETHI JaHi, B
Cy4yaCHHUX yMOBaX; 3 ypaxyBaHHSIM OTPUMaHUX pe3yJIbTATiB 3a IONepeHiMUA JIBOMA
IYHKTaMHU — 3alPOIIOHYBATH aJTOPUTM 3aCTOCYBaHHS 3abesredeHHs KOH(DIIeH -
HOCTI BiftoMocTedt po 0co0y ISt CJIiAYNX, TPOKYPOPIB, CY//IiB, & TAKOK BU3HAYUTH
IIpollelypy IPOBe/leHHs MPOoIeCyalbHUX Jill y cyal i3 3aXUIleHUMHU yYaCHUKaMU
KPUMiHAJIBHOTO CY/IOUMHCTBA.

Onpasy x 3a3HAYMMO, IO HOPMATUBHI aKTH, SIKi PETYJIOI0Th TUTAHHS 3aCTOCY-
BaHHs 3aX0/[iB OE3MEKN /10 YYACHUKIB KPUMIHATHLHOTO MPOBA/KEHHS, TIPUIMANCS Y
Pi3HUIT 1IEpio/] Yacy, Pi3HUMU JePKaBHIUMH OpraHaMu, 6e3 ypaxyBaHHsI 0COOIMBOCTEN
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3aCTOCYBaHHS TI0JIOKEHb KPUMIHAJIBHOTO TPOIIECYyaIbHOTO 3aKOHOIABCTBA HA PI3HUX
eTtarnax 1oro pe)opMyBaHH:I.

Tak, 3akon Ykpainu «IIpo 3abesneuenns: 6e3mexu ocib, siki 6epyTh ydacTh y
KPUMIHJIBHOMY CyMOYMHCTBI» (mami — IIpodinbunit 3akon), npuiinatuii 23 rpyans
1993 p. [1], He micTUB GyIb-SIKUX MOCUJIAHD HAa MOKJIUBICTD 3aXUIATH YYACHUKIB
KPUMIHAJIBHOTO CYZIOYMHCTBA JIeP>KaBHOIO TAEMHUIIEIO, a/iKe TepHinii 3Bil BiZlOMO-
CTelA, 10 CTAHOBJIATH JAE€PKABHY TAEMHUINIO YKPAiHu, OyB npuitHsttuil suie 31 JTumHs
1995 poxky Ta 3aTBepiKeHN HaKa3oM /lep:kaBHOTO KOMiTeTy YKpaiHu 3 MUTaHb
nepskaBHUX cekpetiB 3a Ne 47 [5]. Kpim Toro, Bkazanuii JOKyMEHT OYB TAEMHUM.

Ha moment npuiingarrs KIIK Yipainun 13 ksitHa 2012 p. unnauM OyB yxKe
nakaz CbY Ne 440 Big 12 ceprinst 2005 p. «IIpo 3arBepiskeHHst 3BOY BilOMOCTEN,
0 CTAHOBJIATH JiepKaBHY TaeMHUI0» [6], Ha 3miny sxomy 14 ciuns 2021 p. (mata
peectparttii B MiHicTepcTBi f0ocTHUINi YKpaiHu) NMPUHIIOB HOBUM HOPMATUBHO-TIPABO-
Buit aktT — Haka3 CBY Ne 383 Bix 23 rpyans 2020 p. «IIpo 3aTBepmkerHs 3Boay
BiJIOMOCTEH, 1110 CTAHOBJIATD Jiep;KaBHY TaeMHUITIO> 7] (mani — 3BT).

Sdx mu 6aunmo, mixk npuitasatTam [Ipodinsaoro 3akony, HoBoro KITK Ykpa-
inu ta pisaumu pepakitisMu 3B/IT Oysu 3HaUHI TPOMIKKK Yacy, sIKi MPU3BEJIH 10
ACMHXPOHHOCTI MEXaHi3MiB, 3aKJIaJICHUX Y BKa3aHMX HOPMATUBHUX aKTaX, 1[0 Y CBOIO
Yepry BUKJIWKAIO CKJAIHONI Ta TOMUJIKM Y TPaBO3acTOCyBaHHi. ToX 3ynmUMHUMOCH
Ha [UX MUTAHHAX OLJIBII AETATBHO.

Buxnao ocnoenozo mamepiany. Ilepenik ocib, ki MaloTh IpaBO Ha 3abe3Iie-
YyeHHsT Ge3IeKn y KpUMIHAJIBHOMY MPOBa/KeHH], BU3HaueHuii y ct. 2 IIpodinbHoro
3akoHy. Y NpakTUYHIN AisIBHOCTI 0COOJIMBE MicIle B I[bOMY IEPEJIKY II0CIiJa0Th
ocobwu, SIKi 3asiBUJIM 10 TIPABOOXOPOHHOIO OPraHy IPO KpUMiHabHE TPaBONOPY-
meHHst a60 B iHIIN (hopMmi Opasn ydacTh YM CIIPUSIIA BUSBJIEHHIO, MTOTIEPEIKEHHIO,
NPUMTTHEHHIO 260 PO3KPUTTIO KPUMIiHAJIBHUX MPABOMOPYIIEHb (I1. a); TOTEPIiIwii
(1. 6); cBimok (1. n); BukpuBayu (1. 1) [1], ockiabKM came 11i ocoOu Haituacrimre
3aJIy4aloThCs /10 TIPOBE/IEHHST HeTJIaCHUX cJtiuux (posirykoBux) it (nami — HCP/),
Bi/ITAaK caMe 3aB/IIKM IM PO3KPUBAIOTHCSI M YCIIIIHO PO3CIIYIOTHCS TSIKKI Ta 0CO-
GJIMBO TSIKKI 3JI0UMHIL.

Buju 3axoniB 3a6esnederns: 6e3nekn takux oci6 HaeneHo y 1. 7 Tpodinb-
Horo 3akony [1]. OxHUM i3 HAWMOMMPEHINTNX Cepe/l HUX € «3abe3MeyeHHsT KOH-
digenmiitHocTi Biomocreit mpo ocoby» (1. 4. 1 cr. 7 Ipodinbproro 3akony) (He
B OCTAHHIO YepTy 4epe3 eKOHOMIUHY JIOCTYITHICTh caMe 1bOTr0 3aX0/y 3abe3medeHHs
6e3mexn).

Y cr. 15 IIpodinbHoro 3akoHy, sika Ma€ Ha3By «3abesnedeHHst KOHMImTEHIi-
HHOCTI maHuX Mpo 0coby» i PO3KPUBAE 3MICT 1. K 4. 1 CT. 7 BKazaHOrOo 3aKOHY,
3a3HAYEHO, M0 HEPO3TOJIOMEHHS BiJOMOCTEN TPO OCib, B3SITUX Il 3aXUCT, MOXKe
3IiIICHIOBATHCS ILJISIXOM: a) 0OMeKeHHsI BiZjoMocTeil mpo oco0y B MaTepiaiax nepe-
BipKku (3asiBax, MOSICHEHHSIX TOIO), a TAKOK IPOTOKOJIAX CIIYUX i Ta 1HIIHAX
MaTepiajax KPUMiHAJIbHOTO IPOBAKEHHS, 3aMiHW INIPi3BUINA, iMeHi, 110 6GaTbKOBI B
X JOKyMEHTaX, TCeBJAOHIMAMHU 32 MOCTAHOBOIO OpTraHy, MO 3/iHiCHIOE OnepaTHB-
HO-POBIIYKOBY [iSITTBHICTD, CJITYIOTO, Ti3HABAYa, TPOKYPOpa a0 3a yXBAJIOIO CJIiT40TO
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Cy/I/i, CyAy Mpo 3MiHy aHKeTHUX mAauux. [[i nocmanosu (yxeaiu) do mamepianie
Cnpasu me NPUEoHymsbCs, a 30epizamvcs 0Kpemo 8 opzami, Yy NPosadNcenti aKozo
3HAX00UMvCs KpuMinaivhe nposadicenns (Kypcus Har); 6) TIPOBeEHHS YITI3HAHHS
ocobu 1mo3a Bi3yaJbHUM Ta ay/i0CIIOCTEPEKEHHSIM TOTO, KOTO BITI3HAIOTH, 3 JOTPHU-
MaHHSIM BUMOT KPUMIiHAJIBHOTO MPOIECYaTbHOTO 3aKOHOAABCTBA; B) HEOTOJIONIEHHS
Oyib-IKUM CIIOCOOOM AIMCHUX aHKETHMUX JAaHUX PO 0Ci0, sIKi B3SATI Iij| 3aXKCT i
HiJIATAI0Th BUKJIUKY B CY/IOBE 3aCi[IaHHsI; T) BUKJIMKY JI0 CY/y Ii€l 0COOU BUKIIOUHO
yepes OpraH, SKuil 3/iiicHIOE 3axX0Au Oe3MeKy; 1) HaKIaeHHsI TUMYAcOBOI 3a00pOHI
Ha BU/IA4y BiIOMOCTEH PO 0co0y, B3SITY T/l 3aXKCT, aJ[PeCHUMHU GI0OPO, TACTIOPTHUMU
cIIysKO6aMH, TiAPO3aiJaMu Jep:KaBTOIHCIEKI, moBiakoBUMEU ciayskOamu ATC Ta
IHIIUMY fepsKaBHUMK 1HGOPMAIiTHO-10BIIKOBUMHU cryskGamu [1].

Y konTekcTi BUIlle BUAITEHOTO KypcuBoM ToJioxkeHHs [IpodinpHoro 3akony
HaMu GyJI0 IPOBEAEHO OMMTYBAHHS JIIOYKMX TIPAIiBHUKIB IPABOOXOPOHHKX OPraHiB,
Cy/JIiB Pi3HMUX iHCTAHINH Ta aBOKATIB, IO JAJI0 MOKJIUBICTh YCTAHOBUTH (DAKT HEO-
JTHO3HAYHOTO PO3YMIHHS CJYUMU, TIPOKYPOPAMU, CYAISIMHU Ta CTOPOHOIO 3aXUCTY
MOPSIIKY MPAKTUYHOTO 3acTocyBanHs cT. 15 IIpodisbHoro 3akoHy, 30KkpeMa o0
TOTO, JIe i IKUM YMHOM «OKPEMO B OpTaHi, y TPOBAKEHHI SKOTO 3HAXOIUTHCS KPUMi-
HaJIbHEe IIPOBAJIKEHHST» MaIOTh 30€piraTcs MPOoIlecyaibHi JOKYMEHTH 31 CIIPaBKHIMU
BIIOMOCTSIMU TTPO 0CO0Y, Ta IKUM YMHOM CYJI MOKE OTPUMATH JOCTYII 10 iH(opmaIrii
3 0OMEKEHUM JIOCTYIIOM y Pa3i BAHMKHEHHSI TaKOi HeOOXiTHOCTI'.

Cucremunii ananis mosoxxkenb 3B/IT Bimcunae vac mo m. 4.1.6 (Hymepartis Ta
3MmicT BKazaHoro nmyHkTy B Hakazax CBY 2005 ta 2020 pokiB € ileHTUYHUMH),
SIKAH JIOCUTB YiTKO BizloOpakae HeoOXiMHICTh HafaHHs TPU(Y CEKPETHOCTI «I[LJTKOM
TAEMHO» GI0OMOCAM NPO 36 30K 03HAK 0COOU, KA Oepe yuacmv iy KPUMIHALLHOMY
cydouuncmei i 3ssma nio 3axucm 32i0H0 3 YUHHUM 3aKOHO0Ascmeom Ykpainu y 36’s13Ky
3 GUMUKHEHHSM 3a2po3u il Hcummio 4y 300p06710 1 CMOCOBHO AKOI Nposoosmvcs ado
nposedeno 3axoou woeoo 3MIHU NePCOHANLHUX OAHUX AO0 308HIUMHOCTE Uil MICUS NPONHCU-
eanns, 3 ii nonepeonimu inousioyarvnumu osnaxamu |6; 7] (xypcus vam — 4. T., I. T.).

Taxkum 4MHOM, TOXOAMMO BUCHOBKY, 1110 MPOIECYaTbHI JIOKYMEHTH OO 3aCTO-
CYBaHHS [0 YYaCHUKA KPpUMiHAJIbHOTO cyzounHcTBa cT. 15 [Ipodinpnoro 3akony

'Y mpoBemeHOMY HaMU aHKETYBaHHI IIOI0 npobIeMHNX TUTaHb 3abesnedeHHs KOoH(iAeHIiHOCTI
BioMocTel mpo 0coby B3sLTH y4acTb 4 ¢y, 23 mpokypopH, 5 ciadux ta 9 agsokaris 3 10 obmacreii
Vikpainu. Cepen pecrionzienTis 56,1 % BKasaau, 0 MalOTh A0CBiJ Ge3nocepeaHboi poboTu 3 ydac-
HUKaM¥ KPUMiHAJIBHOTO IPOBAKEHHS, [0 SIKUX 3aCTOCOBYBAJIUCh 3axoau Gesieku. 50 % onuTaHux
BKasaJiy, 110 MakoTh I0CBiA poboTH 3 0cobaMu, 10 AKUX OYJI0 3aCTOCOBAHO came 3a0e3edeHHst KOHpi-
JEHIIIHOCTI BioMocTell mpo 0coly (3 Hux 32,5 % 3yCTpiuasIrch i3 IIUMU MUTaHHSIME Ha CTajlil 10Cy-
ZOBOTO po3ciimyBanust, a 17,5 % — Ha crazil cymoBoro posrisiay). Biamosigaoun Ha MUTaHHS MOI0
TOTO, Jie caMe MaroTh 30epiraTucs mocTaHoBU (yXBajiK) IIPO 3aCTOCYBAHHS A0 YYaCHUKA KPUMiHaJIb-
HOTO TIPOBAIKEHHs 3a0e3neyeHHst KOHDigeHIiHOCTI BitoMocTell po ocoby, 70,7 % pecrnoHieHTiB
o0pasi BapiaHT «y PEKUMHO-CEKPETHOMY BiUIiJIi OpraHy A0CYyA0BOrO po3cigyBaHHs», 14,6 % — «y
ceiidi cripuoro B #ioro ciyxk60B0My KabiHeTi» (HE3HAUHKUH BiZICOTOK ONUTAHMX TAKOK HABEJIU BJIACHI
BapiaHTH, cepesi IKUX: <y PeKMMHO-CeKPeTHOMY BifI/liJli OpTaHy MTPOKYypaTypH, MPOKYPOPH SIKOi 3iTi-
CHIOIOTH TIPOIeCyaJibHEe KEPIBHUIITBO Y BiJIMOBIIHOMY KPUMiHAJIBHOMY TPOBAJ)KEHHI», <y OIE€PaTUB-
HOTO NpalliBHUKa», «BUKJIIOYHO Y 0COOH, siKa Ge3ocepe/lHbO NPUIHSIA PillleHHs TIPO 3aCTOCYBaHHS
BKa3aHOTO 3ax0/y 3abe3leueHHs Ge3IeKn» Ta iH.).
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MafoTh OyTH BUJIY4YeHi 3 MaTepiajiB KPUMIiHAJIBHOIO IIPOBAKEHHS Ta 30epiraTucs B
PEKMMHO-CEKPETHOMY BiJI/ILJIi OpraHy J0CYZI0BOTO PO3CIiyBaHHS.

[Ipu bomy caix Bpaxysartw, 1o ct. 3 [IpodiapHOoTO 3aKOHY pO3JIijig€e opraHu
«II[0 TIPUIMAIOThH PIllIeHHS PO 3aCTOCYBaHHS 3aXO0/iB Oe3MeKn», Ta OpraHu, sKi
«3[i#icHIOITD 3axoau Oe3neku» [1]. ¥V pasi 3acTocyBanHs 3a0e3medeHHs KOHDIIEH-
iitHOCTI BigoMocTeil Ipo 0coOy ciaunil (K MPeACTaBHUK OpraHy, y IPOBaKEeHHI
SIKOTO 3HAXOAUTHCST KPUMiHAJIbHE TIPOBA/PKEHHST) MOKe, Ha HAIlly JyMKY, OyTH OJHO-
YacHO i TUM, XTO NTPUNMAE PillleHHs (BUHOCUTD MOCTAHOBY ) TIPO 3aCTOCYBAHHS 3aXOTy
GesrekH, i peasidyBaTi MOTO CaMOCTIIHO, ajKe CIIeIiaJbHIX TEXHIYHUX 3ac00iB yu
0COOJIMBUX HABUYOK JIJIST I[LOTO He TOTPiOHO. €AMHOI yMOBOIO Oyje HasgBHICTH y
TAKOTO CJIIYOTO JIOIYCKY /10 JAE€PsKAaBHOI TAEMHHUIII APYyToi (hopmu, abu HagaTH CBOIi
MOCTAHOBI TPUQ «I1iIKOM TaeMHO» 3a 11. 4.1.6 3B/T.

Kpim toro, y c1. 22 TIpodinpHoro 3akoHy 3a3Hau€HO, 10 MepesiK HeoOXiTHIX
3axo/liB 3abe3neuyeHHs Oe3leku i crocobiB ix peasisalil BU3HA4Ya€e caMe Opra,
Ha KW MOKIaneHo ix «3zailicHerss» [1]. TobTo y BUIAAKY, KOJIU CHIAUMI caM i
pillieHHsT IpUIMaE, 1 peasidoBye 3axij 3a0e3nedeHHst 6e3MeKn, MOKINBO BUHOCUTH
OJIHY TIOCTAHOBY PO 3aCTOCYBaHHs 3aX0/1y Oe3neKku 10 ocobu, B sIKiil ogpasy K
BU3HAYATU TaKUH il BUJ K KOHMIAEHIIIHICTh BigoMocTeil 1po 0coby.

Ykazany nipotie/lypy MU BBa)KaEMO JIOCTYITHOIO JIJIST 3aCTOCYBAHHS 1 TIPOIECYaJib-
HOMY TIPOKYPOpPY Y KPUMiHQJIbHOMY ITPOBA/IKEHHI, SIKUII Ma€ JIOIYCK /10 lepKaBHOI
TAEMHUII <I[IJIKOM TAEMHO», 3 MOJAJbIINM HAIIPABJEHHSIM BiJ[IIOBI/IHOT TTOCTAHOBU
JI0 OpTaHy JOCYZOBOTO PO3CJIiyBaHHS JJisi 30epiraHHsi «OKPeMO B OpraHi, y Ipo-
Ba/KEHH1 SKOT0 3HAXOAUTHCS KPUMiHAJIbHE TPOBA/KEHHST>.

Boanouac cigdi i mpokypopu 4acTo MaioTh JiHIie TPeTio (OpMYy JOMYCKY 10
Nep;KaBHOI TAEMHUIN — <TAEMHO», Yepe3 10 CaMOCTIHHO 3aCTOCOBYBaTH 3a0e3-
neyeHHst KOH(IiAeHIIiTHOCTI BijoMocTell Tpo 0co0y He MOXKYTh. Y TakoMmy pasi,
OTPUMABIIHN JIaHi, IO CBiUaTh MPO HASABHICTh PeasbHOI 3arpO3M JKUTTIO, 37I0POB’I0,
KUTITY 1 MallHy yYacHMKa KPUMIHAJbHOTO CYZOYMHCTBA, CJiA4uii abo IIPOKYpPOP
JIUIIe MPUIMAIOTh PIllleHHs PO 3aCTOCYBaHHs 3aXO/iB Oe3leKu 0 TaKoi 0coOu
Ta TepelaloTh TIOCTAHOBY HAa BUKOHAHHSI OPTaHY <3[iHCHEHHs 3aXO/iB Oe3meKus,
KU CBOIM OKPEMUM pillleHHIM BU3HAUYUTD JAOLIJIbHUM caMe 3MIHUTHU aHKeTHi JaHi
YYaCHUKY KPUMIHATBHOTO CyZounHCTBa (07pa3y B MOCTAHOBI CJi90TO, TPOKypoOpa
PO 3aCTOCYBaHHS 3aXO/[iB Oe3IeKN BU3HAYATH KOHKPETHUI BHUJL TAKOTO 3aXO/y He
PEKOMEHIYETHCS, OCKINMbKHU 1e cymnepeuntuMe cr. 22 IIpodinenoro 3akony). Ilpn
IbOMY Ti/IcTaB HajmaBatu Tpud cexpetHocTi 3a 1. 4.1.6 3B/IT Bianosianiit mocra-
HOBI CJTIIY0TO, IPOKYPOPA HEMAE, aJ>Ke BOHA He MICTUTHUME BiJIOMOCTEN TIPO 3aX0/[1
I[0/I0 3MiHU TIEPCOHAIBHUX JaHUX a00 30BHINIHOCTI YU MicCIlsl IPOKMBAHHS 0CO0H, 3
il morepeHiMU IHAWBIAyaTbHUME o3HakaMu. OHAK y MaTepiasaX KPUMiHAIBHOTO
MPOBA/KEHHST TaKy MOCTAHOBY 30epiratu TaKOK He MOKHA, ajyke B Hill OYIyTh
3a3HavyeHi CIpaByKHI aHKETHI JaHi 0cOOH, MIOAO0 KOl IPUITHATO PillleHHs IIPO 3aCTO-
CyBaHHSI 3aXOj1iB Oe3meku. Y 3B’I3Ky 3 UM MU BOAYAEMO JIOIJIBHUM JJIsT CJITIOTO Y
KPUMIHQJIBHOMY [IPOBA/IPKEHHI CKJIACTU PAIloOpT Ha iM’sl KepiBHUKA PesKUMHO-CEKpPeT-
HOTO BiJUIiJTy OpraHy, y CKJIaJli SKOIO 3HAXOJUTbCS BiJIIIOBIIHUI OpraH 10Cy/l10BOTO

ISSN 2414-990X. Problems of legality. 2021. Issue 153 109



KPUMIHAJIbHE ITPABO TA KPUMIHOJIOlIA. KPUMIHAJIbHO-BUKOHABYE ITPABO

PO3CJIiIyBaHHS, Ta 3alPOCUTH 30epiraHHs Ii€i IOCTaHOBM Pa3OM i3 MaTepiajamu
010 3MiHU aHKETHUX JJaHUX YYACHUKY KPUMiHAJIBHOTO CY/IOYMHCTBA.

3ayBaKUMO JIaJi, MO 3aKiHYEHHS OCYZ0BOTO PO3CJiAyBaHHS KPUMiHATHHOTO
MIPOBA/[KEHHST, 30KpeMa Y (DOpMi 3BepHEHHST /10 Cy/Iy 3 OOBUHYBAJIbHUM aKTOM, HE €
ABTOMATUYHOIO Mi/ICTABOIO JIJIsSI CKACYBaHHSI BJKe 3aCTOCOBAHMX 3ax0/iB Oe3mexu. ITix
Yac CyI0BOTO PO3IJISLy KPUMiHATIBHOTO TIPOBA/IKEHHS peajibHa 3arpo3a *KUTTIO, 3/10-
POB0, JKUTITY i MaiiHy TakuxX 0ci6 00’'EKTUBHO MPOIOBKYE ICHYBATH, ajiKe TIOKA3aHHS
YYaCHUKIB KPUMIHATBbHOTO TTPOBA/IXKEHHS, Y TOMY YHCJII THUX, /10 SKUX 3aCTOCOBAHO
3axo/in Ge3neKH, Cyjl oBUHeH crpuiiMarn 6esnocepearbo (cr. 23 KITK Ykpainu [3]).
Opnnade y TakoMy BHUIIQJKY MOKYTb BUHMKHYTH TPY/HOIII 3 IIPOIELYPOIO JOIUTY,
BITI3HAHHST YU iHIIUM BUOM TIPOIECYATbHUX /i 3 0cobaMu, /10 SIKUX 3aCTOCOBAHO
3abe3redeHHsT KOH(IIEHITINHOCTI IXHIX JTaHWX.

Sk ysxe GyJi0 3a3HaYEHO, TIPOIECYATbHI JOKYMEHTH, Y SKUX YKa3aHO CIPaBKHI
nepcoHasbHI MaHi 0coOu, MaOTh 30epiraTucs B PEKUMHO-CEKPETHOMY Biaiai
OpPTaHy JIOCY/I0BOTO PO3CJIiIyBaHHs, 3axXullleHl TpUuoM «ITiJTKOM TaeEMHO». JIOTT4HO
JOMYCKaTH, 10, AOTIOKK 3aX0/u 3abe3ledeHHs: Oe3neKn y KPUMiHAJIbHOMY TIPO-
Ba/IPKEHHI He CKaCcOBaHi, IMi/ICTAaB JJIsI PO3CEKPeYeHHs MaTepiaJbHUX HOCIIB iH(MOp-
Mallii HeMae — ajKe caMme JiepyKaBHa TAEMHUIS B JaHOMY pasi € rapaHTieio Oe3leKu
saxuiennx oci6. Toxi BUHMKAE NUTAHHS: AKMM YUHOM CYJ Ma€ IIPOBOAUTHU IIPO-
1ecyasbHi /il 3 yYaCHUKAaMHU KPUMIHATBHOTO MPOBAKEHHS, 10 SKUX 3aCTOCOBAHO
nosioskerHst ¢t. 15 TIpodisbHoro 3aK0oHYy, TIepeBipsiTi 0c00Y, TIPUBOIAUTH JI0 IPUCSITH,
TornepeKaTh PO BiINOBIZIAMbHICTD 32 3aBiJIOMO HeNMpaBAuBi MokaszaHHd (cT. 384
KK VYkpainn) tormo?

Ilepmmii BapiauT, AKUN CHOTOAHI 32CTOCOBYETHCS CYJlaMHU — JIOTUT TaKUX ydac-
HUKIB KPUMIHAJIHLHOTO MTPOBA/KEHHS 32 IOTIOMOTOIO BifieoKoH(bepeHIlii 6e3 BCTaHOB-
JIEHHS 1XHIX CTIPaBXKHiX MepCcOHANbHUX AanuX. [lificHO, BiAMOBIAHO /10 TOJOKEHD 4. 9
ct. 352 KIIK ¥Ykpainu (a takox 4. 2 ct. 16 IIpodinbHoro 3akony), y BUHATKOBUX
BUTAJIKaX [I7is1 3abe3redeHHsT Oe3MeKn CBiKa, SIKUU MiIATAE JOTNTY, CY/ 3a BJac-
HOIO iHIIIaTHBOIO ab0 3a KJIOIMOTAaHHSAM CTOPiH KPUMIHAJIBHOIO HPOBAIKEHHS YU
CaMOTO0 CBiJIKa TTOCTAHOBJISIE MOTUBOBAHY yXBaJy PO MPOBEACHHS JOMUTY CBiJlKa 3
BUKOPHUCTAHHSIM TEXHIYHUX 3aCO0IB 3 HIIOrO MPUMIIIIEHHSI, Y TOMY YHCJI 32 MEKaMu
NpUMIIIEHHST cy/Iy, 200 B iHIMI crocif, Mo YHEMOKIUBIIIOE HOTO imenTudikaio ta
3abesreyye CTOPOHAM KPUMIHAIBHOTO MTPOBA/KEHHST MOXKJIMBICTD CTABUTH 3AITUTAHHST
1 coryxaTu BiJITIOBi/Ii HA HUX. Y pa3i gKIO iCHyE 3arpo3a ifleHTudikariii Toocy cBijKa,
JIOTIUT MO3Ke CYIPOBOIKYBATHCS CTBOPEHHSIM aKyCTUYHUX MEPENTKO/I.

[IpoBesenns iHIMUX TpolleCyaTbHUX il Y peXUMI BifieOKOH(epeHIlii mia Jac
CyIOBOTO TIPOBAJKEHHS ypeTyaboBaHo monoxeHHAME cT. 336 KIIK Ykpaian [3].

Jlpyruii BapianT — 3acTocyBatH Iiie OAWH 3axij 3abe3nedeHHs: Oe3eKu, nepes-
6auenuii ct. 16 TIpodinpHoro 3akoHy, a came — 3aKpuTe cynoBe 3aciganus'. Tax,

! CyTTeBoio 0coBMMBICTIO MBOTO 3aX0/y 3abe3nedeHHs Oe3eKn € Te, 1o 0OBUHYBaYeHUH i3 3a11 cyio-
BOTO 3aCiZTaHHs He BU/IATSIEThCS. A OTXKe, 3aCTOCYBAHHS 3aKPUTOTO CYOBOTO 3aCilaHHS € AOUITBHIM
JIALIE TOJI, KoM Hebe3leKka 3axullleHiil 0cobi 3arposKye He 31 CTOPOHU YYACHUKIB KPUMIHAIBHOTO
IIPOBAJIKEHHSI.
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3riino 3 nosoxkeHHsamu ct. 16 IlpodinbHoro 3akony y Bumagkax, KoJH 11OTO
noTpedyIoTh iHTepec Ge3neKku ocib, B3ATUX il 3aXKCT, 32 MOTHBOBAHOK YXBAJIOIO
CyIy MOJKe TTPOBOJIMTHCS 3aKpUTe cy/oBe 3acizannsd. [le Bianosinae Bumoram ct. 27
KITK Yxpainu, B sKiil 3a3HaY€HO, IO CJHITIUN CY/Is, CYJ MOKe TTPUNHSTH PillleHHS
PO 3/[iiCHEHHSI KPUMiHAJIBHOTO MPOBA/KEHHSI Y 3aKPUTOMY CYZI0OBOMY 3aciflaHHi
BIIPOJIOBIK YCHOTO CYOBOTO MPOBAIKEHHsT a00 Oro OKpeMol YaCTHHU JIMIIe Y pasi,
cepejt iHIIOTrO, HeoOXiHOCTI 3abe3eueHHs Ge3neku ocid, ki 6epyTh y4acTb y Kpu-
MiHAJIBHOMY MPOBA/[KEeHHi ',

Sk Gaummo, TTOJIOKEHHS MO0 MPOBEAEHHST 3aKPUTOTO CYIOBOTO 3aCiaHHS,
3aCTOCYBaHHS pexxuMy BifieokoHdepenitii, BukianeHi B KIIK Ykpainu ta y IIpodinb-
HOMY 3aKOHi, IPaKTUYHO He BiApisHAOThes. [IpoTe Takmit 3axin Gesneku sk 3abe3-
neyeHHst KOH(DIAEHIIIHOCTI faHuX po ocoby nepexdavyeruii e y IIpodinbHomy
3aKoHi, B IKOMY, OJTHaK, IPOIlelypa Horo peasisailii He BU3HAYECHA.

3 MeTOoI0 TIepeBipKY KiTbKOCTI Ta SIKOCTI BUTIA/IKIB 3aCTOCYBAHHS MOJOXKEHD 4. 9
ct. 352 KIIK VYkpainu wa npaxtuii y jucronani 2020 p. Hamu O6yJIo HarmpaBIeHO
3anut J10 /lepkaBHOI cyZi0BOi afMiHicTpallii YKpalHu 3 TUTAHHSIMY OO0 MOPSIIKY
y4acTi y mpoliecyanbHuX [isiX ocib, [0 SKUX 3aCTOCOBAHO 3aXO/U 3a0e3IeUeHHsI
GesMeKy y KpUMiHATIbHOMY POBa/KEHHI. Y BiIMOBib Ha BKazaHUil 3anut J{ep:xaB-
HOIO CYZIOBOIO aJIMiHiCTpallielo YKpaiHu HajaHo iH(OPMAIliio Mpo Te, MO CTAaHOM Ha
24 tpymus 2020 p. y 15 cynax HasiBHe TexXHiuHe OOJaIHAHHS, 1O YHEMOKINBIIOE
imenTndikaIlito 3a roJocoM Ta 30BHINTHICTIO 0cOOM, KOTpa OGepe y4acTb y KpUMi-
HAJIbHOMY CYJIOYMHCTBI JJist 3abe3nedernst ii 6e3nexkun. 3a iHdopMallieo cyaiB, siki
He MalOTh TEXHIYHUX 3acO0iB /1T CTBOPEHHS aKyCTUYHKX Ta IHIIUX TIEPEIIKO/I, IO
YHEMOKJIIOIOTH iIeHTH(IKAI0 0cOOU, TaKi IePEIKOAN CTBOPIOIOTHCS MIISIXOM ITOMi-
IIEHHS 0co0MU, sIKa B34ATa IIiJ] 3aXUCT, Y IPOTUIEKHUI KYT KIMHATHU i 3 JeKiJIbKoMa
MapJIeBUMU TIOB'sI3KaMu. 300paKeHHsT 0COOU CIIOTBOPIOETHCSI TIOPYITEHHSIM (DOKYCHOT
Bijictani kamepu (Po3MUTICTh 300paskeHHs ). TakoK 0cOOy PO3MIIIYIOTh B OKPEMiil
KiMHAaTi, gKa 3a JI0ITOMOTOIO Bi/IeOKOH(hEPEHII3B’ 3Ky 3’ €/THYETHCS 13 3aJI010 CY/TOBUX
3acilaib (CBiJIOK Bi/IBEpHYTHUH BiJ BijleokaMepH, BAATHYTUH y KaITIONIOH, OKYJISIPU Ta
«bamakmnaBy» ). [Tpu oMy, 3a indopmariero, HagaHoo JJCA Ykpainwu, e 8 arnesis-
MITHUX Ta 7 MICbKUX i pAlOHHUX CY/iB MAIOTh Bi/IMOBI[HE CreliaabHe 00TaIHAHHS.

! 3ayBaknmo, 110 11€ BUKJIHMKAE NOJATKOBI CKJaAHOMI. Tak, SKIO B 3aKPUTOMY CYJIOBOMY 3acifaHHi
Gyze 0CcOOMCTO IPUCYTHIH yYaCHUK KPUMIHAJIBHOTO IIPOBAIZKEHHS, IO SIKOTO 3aCTOCOBAHO KOH(iAeH-
1iiiHicTh BimomocTeil mpo 0colby, a oTKe, OyayTh PO3TOJOIIEH] BIIOMOCTI [epsKaBHOI TAEMHMIL ITijL
rpudoOM <IIIJIKOM TAEMHO» SIK MIHIMyM II[O/I0 30BHIIIHOCTI 3aXUIIEHOI 0cOOH, Ha Take KpUMiHaJIbHe
TIPOBA/KEHHST TOYNHAIOTH po3noBcio/pkyBatruch npasuia . 40 KIIK Ykpaian «Kpuminamphe mpo-
BA/KEHHSI, sTKe MICTUTH BiZIOMOCTI, IO CTAHOBJIATH ep:KaBHY TaeMHUITIO>. [Ip oMy BigmoBizHO 710
mosokerb ¢r. 517 KITK Yipaitu 10 y4acTi y KpUMiHAILHOMY TIPOBA/KEHHI, SIK€ MiCTUTD BiZIOMOCTI,
1[0 CTAHOBJISATH JIEPKABHY TAEMHHUIIIO, JAOIYCKAOTHCS 0COOU, sIKi MAKOTh JOIYCK 0 JIeP5KaBHOI TaeM-
HUTI BiAMOBIAHOI (OPMU Ta SKMM HAJAHO JOCTYI 0 KOHKPETHOI cekpeTHOI iHdopMmalii (KaTeropii
cekpeTHOI iH(opmartii) Ta ii MarepiasbHuX HOCIiB. [locTym 0 MaTepiamis, siKi MiCTSITh BiZIOMOCTI, 110
CTAHOBJISITH JIePXKaBHY TAEMHUINIO, HAAETHCS, 30KpeMa, CeKpeTapio CYZOBOTO 3aCiIaHHS, CYIOBOMY
POBIOPAIHUKY, IKUM HaJaHO JOCTYII 10 JAeP/KAaBHOI Ta€MHMUIII Ta sKi moTpeOytoTh foro mix yac 3aiiic-
HEHHS CBOIX IpaB i 000B'A3KiB, nepenbaueHnx 1M KopexcoM, BUxoasuu 3 00CTaBUH, YCTAHOBJIEHUX
TiJ] 9ac KPUMIiHATBHOTO TTPOBA/KEHHSI.
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Crarucruka BUKOPUCTAHHS TaKoTo oOsagHanHs 3a 2020 pik CTAaHOBUTDH y 3araiib-
HOMY Ha Bcto Kkpainy jmmie 105 pazis! [8], 1o € kaTacTpodiuHO MaTUM TTOKa3HUKOM
Ta BigoOpakae piBeHb HEAOBIpH 0CiO 10 MPaBOOXOPOHHUX OPTaHiB, HETOTOBHICTDH
CITIBIIPAITIOBATH, Y TOMY YHCJI Yepe3 CTpax IMepelaTH MUTAHHs BJIACHOI Ge3leKu B
PYKH IIPAaBOOXOPOHIIIB.

Tosx mpobJiemMa TIPOBEIEHHS MPOIECYaJIbHUX Al y CY/l 3 YYACHUKOM KPHMi-
HAJILHOTO TIPOBA/KEHHSI, SIKOMY 3MiHEHO aHKETHi JaHi, 3000B’13y€ 3BEPHYTH yBary
Ha HACTYITHE.

[lepemyciM BUHMKAE TIMTAHHS, SIK CY/l MA€ TIEPEBIPUTH 0COOY TAKMM YNHOM 3aXH-
IEHOTO CBiZIKa (YW IHIIOTO yYaCHUKA KPUMIHATBLHOTO TTPOBA/)KEHHS) Ta MPUBECTU
Horo 710 IpucAru. 3ayBaskMMO, II0 CTOPOHA 3aXUCTY MaTUMe YCi Mi/ICTaBU 3asiBUTH
PO HEJIOIYCTUMICTD SIK JIOKa3iB IMOKa3aHb CBiKa, 0COOY SKOTO Cy/ HAJEKHUM YMHOM
He TIEPEBIPUB, a TTPO KPUMIHAJIBHY BimoBifaibHIiCTh 32 cT. 384 KK Ykpainm morre-
peIKeHo 0co0y, SIKOI B peajibHOMY JKUTTI He icHye (0co0y 3i 3MiHEHMMU aHKETHUMU
JMaHUMK ). 3PEINTo, i Cya He MOXKe Ge33acTepekHO OpaTH J0 yBaru MOKa3aHHS,
npolie/ypa OTpUMaHHS SIKUX IOpYIlleHa.

Crpo6oio BUPIIIUTH Iie nMUTaHHS Oysa po3pobka «THIIOBOI IHCTPYKILI 3 Mpo-
BeJICHHS y CY/Ii TpoIlecyajJbHUX /il 31 CBiIkaM¥, MOTEPIIUMU Ta 1HITUMHU y4ac-
HUKaMU KPUMiHAJIBHOTO MPOBAKEHHS, MIOA0 SKUX BKUTO 3axoau Gesmekus [9],
(mam — mpoekt TUMOBOI IHCTPYKITii) TEKCT sIKOi OIyO IiKOBaHNI Ha O(MIIliitHOMY caiiTi
JKutomupcebkoro anesdiiitHoro cyny. OnnHak foci 1meil mpoext TuioBoi iHCTPYKITii
Tak i He HaOyB cTaTycy 000B’SI3KOBOTO 10 BUKOHAHHSI HOPMATHBHO-TIPABOBOTO aKTa.

Tak, y TekcTi 11boTo TPOEKTY TUMOBOI IHCTPYKIIil BU3HAUEHO, IO BCI AeTasi
JOCTaBKM 3aXMUIEHOI 0COOM 0 NPUMIIEHHS, 3 SKOro Oyie BigOyBaTUCS JIMCTaH-
1iifHe Cy/I0Be TPOBAKeHHS (BiZleOKOH(pEPEHTIisT), Y3TOMKYIOThCS 3 YITOBHOBAYKEHOIO
0c006010 Oprany, IKUi 3/1ICHI0E 3aX0/I1 OE3TEKH, i3 CYJOBUM PO3IOPSAIHUKOM CYLY,
SIKUI TIPOBOJINTH TIPOIIECYaTbHY JIif0 IUCTAHITINHO, Ta Cy/Ly, Y MeXaX TePUTOPIaTbHOI
IOPUCAUKILI SIKOTO 3HAXOAUTHCS BiamosiaHe npuMimerns (abs. 3 m. 3) [9] (1ie Mmoxe
GyTH TOIT JKe CyI, Y IKOMY PO3TJISIAETHCS KOHKPETHE KPUMiHAIbHE TIPOBA/KEHHS Y
3araJIbHOMY TIOPSIZIKY ).

Takox y BKazaHOMY MPOEKTI BKa3aHO, MO CYJAOBUN PO3MOPATHUK, SKUH TIif
Jyac IUCTAHIIIHOTO MPOBEJeHHs MPOIecyaabHOil il Oyae Bech yac mepedyBatu
nopsi 3 0coO0I0, MIOA0 SKOI 3aCTOCOBAHO 3axo/Au Oe3leKku, 30008’ 13aHuil niepey ii
MOYAaTKOM MPOBECTU IHCTPYKTAXK 1 PO3’SICHUTH I1ill 0cObi, SIK MPaIIOE JaHa CUcTeMa
JIMCTAHIIIHOTO TPOBA/KEHHS, a TAKOXK PO3’SICHUTH 0CO00i, IO0/0 SKOI 3aCTOCOBAHO
KOHMIZIEHITIITHICTD BiZIOMOCTEll PO Hel, Ha 10 BOHA J0ATKOBO Ma€ TPaBo. TyT xe
3yCTPIYaEMO TOJIOKEHHS TIPO Te, IO Y X071 MiZATOTOBKYU /10 TIPOBEJCHHST TPOIECyaJib-
HOI /il Cy/IOBUI PO3MOPSITHUK M€ 3'ICyBaTH B YIIOBHOBAsKEHOI 0COOM OpraHy, sIKHii
3lilicHIOE 3ax0/M 6Ge3MeKu, gaHi po ocoly, sika GpaTuMe ydacTbh y 3acifiaHHi cymy
JIMCTAHIIIHO, epeBipUTH ii JOKYMEHTH, 1[0 TIOCBiUyIOTh 0CO0Y, Ta BPYYUTH TaKiil
0co6i TaM’sSITKy TIpo 11 TpoIlecyasibHi MpaBa, AABIIN 32 HEOOXITHOCTI iX PO3’sICHEHHSL.

! Bigmosinp JICA Yrpairu 3a Ne iund/T5777-20-1175/20 Bix 24.12.2020 p. na 3anut Tamusinoi J. O.
Bizm 27.11.2020 p.
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SIKIO aucTaHIliiiHe IPOBAKEHHS Y Cy/i 3/1CHIOEThCS 13 3a6e3reueHHsIM KOHDi-
JEHIIIITHOCTI BijioMocTell po 0coby ITiji 3aXMCTOM, YCi 3a/IydeHi J0 1bOTO MPOIECy
ocobu cyy MaioTh MUCHbMOBO T/ MiAIKC OYTH MOMEPEKeHi PO KPUMIHAIbHY
BismoBiampHicTh 3a cT. 381 KK Ykpainu (posrosonieHHs BifloMOCTeN TIPO 3aX01
6e3rekn 1Moo ocobu, B3Ol mijx 3axuct) (m. 4) [9].

A mpoTe 3amponoHOBaHa BHUIIE TIPOIEAypa He € Oe30raHHOIO.

[To-mepite, ciif 3ayBaskWTH, 1O TOBHOBAKEHHS, MOBA TIPO SIKi Hjie B MPOEKTI
Tunosoi iHCTPYXKIIii, 3TiZIHO 3 TUTIOBOIO TOCAIOBOIO THCTPYKITIEIO CEKPETAps CY/I0BOTO
3aCiIaHHS MiCIIEBOTO 3araJIbHOTO Cyy, 3aTBepiskeHoio HakazoM /ICA Ykpainu Ne 86
Bix 20 munas 2005 p., HaseXaTh CEKpPeTapio CyJ0BOrO 3aciflaHHs, a He CYJI0BOMY
posnopsaaHuky. CaMe /10 TOBHOBAa)KE€Hb CeKpeTapsl Cy/0BOTO 3acilaHHsl HaseXaTb
000B’I3KH1 JIOTIOBICTH TOJIOBYIOUOMY TIPO IIPUCYTHICTh 0COOU, BUKIMKAHOI JIJIsI IOIINTY,
nepeBipka Takoi ocobu, a Takox 3abesnedeHHs (HIKCYBaHHS CYIOBOTO 3acCifaHHs
TexHIYHUME 3acobamu (posisn 2 TUIOBOI 1T0Ca0BOI IHCTPYKIIIi CEKpeTapsi Cy0BOTO
3aciJlaHHs MiCIIeBOTO 3arajbHOro cyay). I[Ipu 1pomy mporieaypa 3abesnedeHHst mpo-
BEJIEHHS JIOMUTY SIK MPOIECYaJbHOI /il 1M1/l 9ac CyZI0BOTO PO3TJISY KPUMiHAIBHOTO
MTPOBA/KEHHS, 3aITPOTIOHOBAaHA y MPOEKTI TUTIOBOT IHCTPYKIIil, HE BiATIOBIIA€ TAKOXK
BuUMoOram THWIIOBOI TTOCAI0BOI iHCTPYKITii CY/IOBOTO PO3TOPSITHUKA MiCIIEBOTO 3aTraib-
HOTO cyny, 3arBepkerol HakazoM JJCA Ykpainu Ne 86 Bix 20 sumus 2005 p. [10].

[To-apyre, 3H0BY Maemo 3rajgatu nosoxkeHHda 3B/[T i toit ¢akT, mo BizomocTi
PO 3B’30K 03HAK 0co0OH, sika Oepe y4acTh y KPUMIHAJbHOMY CYAOYMHCTBI 1 B3sATa
IiJ] 3aXUCT 3TiJ[HO 3 YMHHUM 3aKOHO/IAaBCTBOM YKPAiHW y 3B’$I3Ky 3 BUHUKHEHHAM
3arposu ii JKUTTIO YK 310POB’I0 i CTOCOBHO SIKOI MPOBOASATHCS 200 TPOBEAEHO 3aX0/IH
II0/I0 3MiHU TIEPCOHATBHUX JAHUX a00 30BHINTHOCTI Y1 MICITsT IPOKUBAHHS, 3 il TIOTIe-
PEHIMU iHAMBIAyaJIbHUMHU O3HAKaMU MaloTh OyTH 3axuieHi rpuoM CEeKpPeTHOCTI
<«ITiIKOM TaeMHO» [7]. Ilpu 11boMy aHi cekperapi CyZloBUX 3aciiaib, aHi Cy/I0Bi pO3-
MOPSITHUKY MiCIIEBUX 3aTaJlbHUX CY/IiB y MEPEBaKHIN OLIBITOCTI HE MAIOTh JOMYCKY
710 JIep;KaBHOI TAEMHMIL Ta HE MOKYTb MaTH JOCTYILY JI0 JJOKYMEHTIB, 3aXUIIEHNX
rpud oM <IILJIKOM TAEMHO».

Tax caM0 BUKJIMKA€E CyMHIBM 3aKOHHICTh HAJIJaHHS CIPaBXKHIX BiZloMOCTEN PO
0co0y, sIKiil y KpUMiHAJIbHOMY IPOBaJKEHHI 3aMiHEHO TePCOHANbHI JaHi, CymIsmM,
SKI TaKOXK He MAlOTh JIOMYCKY /O Jep;KaBHOI TAEMHUIII i JOCTYILY /IO BiJITOBiAHUX
matepiazis. [ToxiOHi aii opraHis, 10 3AiiCHIOITH 3aX0AN OE3IEKH, CHOTOIHI CTBO-
pIoIOTh Hebe3reKy /I 0cib, B3ATUX i/l 3aXUCT: KOJO 0CiO, SIKUM BiJIKDUBAIOTHCS
BiZIOMOCTI, 3aXUIIleHi JepP/KaBHOI0 TAEMHUILEIO, 30iIbIIYETHCS, a PO KOAHY KPHUMi-
HaJIBHY BIiJIMOBIJIaJIbHICTH HI CYJUIIO, Hi ceKpeTaps Cy/0BOTO 3acilaHHs, Hi Cy/I0BOTO
PO3IOPSIHUKA OllePaTUBHUIL CIIBPOGITHUK BKa3aHOI'O OpPraHy, TaK caMo SIK i CJIIumii,
SIKIIO Ha HBOTO MOKJIAAETHCS 0OOB SIB0K JOCTaBKU 3aXKIIEHOT 0COOHU JI0 CY/LY, He Mae
IIOBHOBAKEHb IOTIePE/>KYBATH.

[To-tperte, B a63. 9 1. 5 3aIPOIIOHOBAHOTO TIPOEKTY TUIIOBOT IHCTPYKILT BKa3aHo,
[0 IUCK i3 3aIMCOM MO y MpUMIlleHHi, /e mepedyBaia ocoba mif 3aXUCcToM, a
TaKO’K MOro apxXiBHa KOIIis, OIeYaTyioThes i 306epiraloThCsi OKpEMO Bij MaTepiasiB
CYZIOBOTO MPOBA/KEHHs i3 3a0€3MeYeHHsIM PEKUMY TAEMHOCTI. 3Bijic BUHUKAE
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MMUTAaHHS [OZ0 MPAKTUYHOI MOKJIMUBOCTI peasi3ailil Takoi BUMOTHU Cy/laMu, sKi He
MalOTh PEKUMHO-CEKPETHUX BiJUIITiB.

TakuMm 4mHOM, 3 OTJISA/Ly HA TEXHiUHI Ta (HiHAHCOBI MOKJIMBOCTI HAIliOHATBHUX
Cy/IiB, HEOOXIIHICTh TapaHTYBaHHsST Oe3MeKH 0ci0, MOM0 SIKUX 3aCTOCOBAHO 3aXOIH
6e3TeKH, a TaKOXK 3arajbHi 3acajy KPUMIHAJIBLHOTO TPOBAKEHHS, CJIiJi BUSHATH
norpeby y po3pobili 4iTKoi Ta y3rojxKeHoi i3 iHIIMMU HOPMATUBHUMU aKTaMU
iHCTpyKIii, sika 6 yperyJioBajia MpoIeaypHi Ta MPoiecyasbHi MOMEHTH y4acTi B
POLIECYaIbHUX AiX Y Cy/i 0Cib, 10 SKUX 3aCTOCOBAHO 3aX0/1 Ge3IeKU y BU3HAUe-
HOMY 3aKOHOM TIOPSJIKY.

Y 3B’sI3Ky 3 BHUKJAJE€HUM, Ha HAIILy AYMKY, Oy10 O JOMIJIbHUM MPUNHSATH 32
ocHOBY omnyb6sikoBanuil Ha caiiti JKutomupcbkoro arnessiiitHoro cyay npoekt Tumo-
BOI IHCTPYKIIil 3 MPOBE/IEHHSA Y CY/Ii TIPOIleCYaJbHUX [Iiil 31 CBIIKAMU, MTOTEPILTUMU
Ta IHMWMHU YYaCHUKAMHW KPUMIHAJIBHOTO TPOBAKEHHS, MO0 SKUX BXKUTO 3aXOIHN
6esreKy, ajle 3 OKPEMUMU TIOTPaBKaMU Ta JIOTIOBHEHHAMU. 30KPeMa, BapTo Tepej-
6aynTH, 110:

1) y pasi 3asBJIeHHS IPOKYPOPOM KJIOIIOTAHHS IIPO BUKJIMK JI0 CY/Y /IS y4acTi B
IpolecyasTbHUX /IisIX yYaCHUKA KPUMiHAJIbHOTO ITPOBA/IZKEHHS, /10 SIKOTO 3aCTOCOBAHO
3abesreyeHHst KOHDIeHIIHHOCTI BioMocTell TIpo 0coly, Cy/ MOKIAJAE Ha CTOPOHY
oOBUHYBaueHHsT 0O0B’I30K BUKJIUKY 1 JIOCTaBJIEHHS TaKOl 0COOU 10 CYLY, Y TOMY
YUCJI TIJIIXOM BUHECEHHST YXBAJIW, SIKOK0 33/I0BOJIBHSIE KJIOMIOTAHHS MPOKYpoOpa Ta
3000B’s13y€ opraH, sikuii 3a0e3rnedye Ge3neky 0coOH, JOCTABUTH ii J0 TPUMINIEHHST
Cyny, KMI Cy//isl BUSHAYAE JIJIs 3/1IMCHEHHS JUCTAHIIIIHOTO ITPOBA/KEHHS;

2) BUpINIYIOUM MUTAHHS MMPO BU3HAYEHHS CyAY JJis AMCTAHIIHHOTO MTpoBa-
JUKEeHHS, CyJl MA€ BPaXOBYBAaTH HASIBHICTH y MITATi TAaKOTO CYy CEKPETapiB CY/0BOTO
3acilaHHs 3 OIYCKOM JI0 JIep>KaBHOI TAEMHUII He MeHTIe Apyroi opmu (<«ITiaKoM
TAEMHO» ), & TAKOX MPUMIINIEHHS, 1110 Bi/IIOBi/Ia€ BUMOTAM PEXUMHO-CEKPETHOTO
Bijziay (1le MOXKYTh OYTH MicCIeBi CyaM, sIKi BiIOBIAIOTh 3asiBJIEHUM BHMOTaM,
abo cyau anessiiitHol iHCTaHIll, SIKi B JaHOMY pasi 3a/y4aloThCst BUKJIIOUHO ISt
OKPeMUX TIPOIleCyaTbHUX JIii);

3) BigkpuBaioun cynoBe 3acijaHus, y skomy Oyie OpaTu ydacTb ocoba 3i 3MiHe-
HUMW aHKETHUMU JIAHWUMH, TOJTOBYIOUNH CY//II MAa€ PO3'SICHUTH yJYaCHUKAM KPHUMi-
HAJIGHOTO MPOBA/KEHHS, 10: a) Taka ocoba Oy/e AomUTaHa 3 iHIIOTO TPUMITIEHHST
i3 BUKOPUCTAHHSIM TEXHIYHUX 3ac00iB; 6) 0coba TAaKOTO ydyacHHMKA TTPOBAJKEHHS
Oy/ie TiepeBipeHa ceKpeTapeM CyA0BOTO 3aciflaHHsl, SIKUI Ma€ JOITYCK /10 IepPyKaBHOI
TAEMHMUII 1 IOCTYT JI0 MaTePiaTbHUX HOCIIB ceKpeTHO1 iHhopMallii, y Skux 3adikco-
BaHO CIIPaB)KHI MEPCOHAIbHI JaHi TaKol 0cOOM; B) TAKOIO yYaCHMUKA IIPOBAIKEHHS
Oyjie TIPUBEEHO CEKPETAPEM 0 TPUCSITH Y BUIAIKAX i MOPSKY, TeperdadeHnx
KIIK Ykpaiuu; r) aymio-, Bijeosamnuc mogiil y KiMHaTi, 3 SIK0i BiIOyBaTUMETHCSI
nporiecyasibHa Jist, 6yje 3ahikcoBaHO Ha OKPEMHUI ONTUYHUIA JNCK, SKUN pa3oM i3
MiZNKCaHOI0 MPUCATOI0 ocobu Gyae 36epiraTucs B PeKUMHO-CEKPETHOMY Biiii
BKa3aHOTO Cyxy';

! 3ayBaskumo, 10 BiICYyTHICTD ayio-, Bimeodikcarrii moaiil y KiMHaTi, e 3HAXOAUTHCS 3aXUIeHa 0c00a,
cynepeunsa 6 sumoram 4. 5 cr. 27 KIIK Ykpainu. Kpim Toro, 3abesmeuenns aymaio-, Bigeosamucy
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4) cexkperap CyJOBOTO 3acijaHHs, SKUI 3a0e3Ieuy€ ydacTh y IPOIECyaTbHUX
JigX 0coOu, B3ATOI IiJl 3aXUCT, 3 BUKOPUCTAHHSAM TEXHIYHMX 3ac00iB 3 iHIIOTO
MIPUMIIIEHHS, TIepe/] TIOYaTKOM TIPOIEeCyaTbHOI Jii MA€ O3HAMOMUTHUCA 3 PIIIEHHSIM,
SKUM 0CO01 3MiHEHO CIIPaByKHI aHKeTHI JaHi Ta BCTAHOBUTH iX BIAIIOBIAHICTH JaHUM
ocobu, siKka JOCTaBJeHa JJIsl y4acTi y MpoIecyalbHUX [isX; BPYYUTH HaM STKY
npo ii mpaBa Ta 060B’I3KM BiIIOBIZHO 0 MPOIECYAJbHOTO CTATYCY; IPUBECTH 10
NPUCATH Y BUIaAKax i mopsaky, nepeabadennx KITK Ykpainu; pos’scHuTn Taxiii
oco0i, 10 BOHA He MOBWHHA BiJNOBIATH HA MUTAHHS, 1[0 MOKYTh 3aIMKOAUTH ii
Ge3Iielli; PO MPOBEIEHHI BHUINEBKa3aHi [l 3 Takol 0cO60I0 cekpeTap AOIMOBia€E
CYy [0 TI0YaTKy ydacTi 0coOM B MPOIECYyaJbHUX AisX ITiJ] 9ac CyZ0BOTO 3aCiaHHs,
a TaKOJK MOBIZIOMJIsIE iH(OPMAIIiTO TIPO MPOTPaMHO-TEXHIYHE 3abe3eueHHsl, sike Oy/1e
BUKOPUCTAHO TIiJl Yac TMPOBe/IeHHS I[i€l MPOIlecyaabHOIl [Iii; IPUCYTHICTh Y KiMHATI,
3 SKOI TIpoliecyaabHy /if0 Oyie MPOBEAEeHO AUCTAHIINHO, OyIb-IKUM 0C00aM, KpiM
yYaCHUKa KPUMIHAJIBHOTO MPOBAKEHHSI, 10 SIKOTO 3aCTOCOBAHO 3aX0/1 OE3IeKH, Ta
cekperapsi — 3a00pPOHEHO;

5) criBpoOITHUK Opramy, SKuil 3a0e3nedye J0CTaBIeHHsI 0COOU 10 CY/Y, 3 IKOTO
BiZIOYyBaTUMETBCSI YYaCTh Y MPOIECYATbHUX [IisIX 3 BAKOPUCTAHHSIM TEXHIYHWX 3aCO-
6iB, 3000B’s13aHMI1 MTE€PEBIPUTH JIHCHICTD AOIYCKY 0 AEP:KAaBHOI TAEMHMII BiJIIO-
BiJTHOTO ceKpeTaps 32 BCTAHOBJIEHOIO (POPMOIO, HASIBHICTD JIOCTYITY 10 MaTePialbHUX
HOCIiB iH(opMallil, 1110 MICTATH BiZIOMOCTI PO CIIPaBKHi aHi 0coOH, 10 SKOI 3aCTO-
coBaHo 3axojiu 3abe3nedeHnst Oesnexu (3rigHo 3 4. 4 c¢1. 517 KIIK Ykpainu pinteHus
PO HAJIAHHS JIOCTYITY /10 KOHKPETHOI TaEMHOI iH(popMaliii Ta ii MaTepiaJibHUX HOCIIB
NpUIMaIOThest y (opMi Hakaszy ab0 MHUCHMOBOTO PO3TOPSIKEHHST KEPIBHUKOM OpTaHy
JIOCYZIOBOTO PO3CJIiLyBaHH, IIPOKYPOPOM); 3000B’sI3aHMIT HaJaTH CEKPETapIo, L0
3abe3reuyBaTHMe TIPOBEIEHHST MTPOTIeCYaTbHOI [Iil, BKa3aHi MaTepiaabHi HOCIT ceKpeT-
HOI iH(opMaltii /it BCTaHOBJIEHHST 0co0OH, 110 Oy/ie 6paTh y4acTh y TPOIecyalbHUX
JISX Y CY/IL.

Bucnosxu. Ha mary aymKy, BUKJIQeHUil BUIIE AJTOPUTM 3a0€3T€UeHHsI TPO-
BEJIEHHS Y CY/i IPOIECYaJIbHUX JIiil 3 0cObaMM, 10 SKUX 3aCTOCOBAHO 3aX0/u 0Oe3-
HeKH, 30KpeMa 3abe3redeHHst KOH(pIAEeHIIIHHOCTI BiloMOCTel TIpo 0coby, CPUSTHME
JNOTPUMAHHIO TapaHTiil iXHbOI OE3MeKH, a TAKOK peaisallil IPUHIUIINB MOBaru 10
JIIOJICHKOI TiZIHOCTI, 3MaraJbHOCTI CTOPiH, Oe3II0CePeHOCTI AOCIIIKEHHS TIOKa3aHb
CYZIOM, TJIACHOCTI i BiIKPUTOCTI CY/IOBOTO TIPOBA/KEHHS Ta OTO TIOBHOTO (DiKCYBaHHS
TEXHIYHIMHU 3aC00aMH.

Kpim Toro, My BBa)kaeMo, 10 TaKWH aJTOPUTM MOKJMBO 3aCTOCOBYBATH BiKe
CBOTO/IHI, aJ[Ke BiH MOBHICTIO BiITIOBI/Ia€ TUM KPUMiHAIBHO-TIPOIECYATbHUM HOPMaM,
SKi Hapasi € YMHHUMU B HalIill AepskaBi. | He TiJIbKU iz 9ac NpoBeneHHs IIpolie-
CyaJIbHUX [l i3 3axuiieHuMu 0cobaMu y XOi CyJOBOTO POSIJISLY, a i Iij 4ac ix
nonuty B opsiaky ct. 225 KIIK Ykpainu.

y4acTi B IpolecyasibHiii [ii ocobu, 10 K0T 3aCTOCOBAHO 3aX0AU OGE3IIEKH, € FapaHTIE 10OPOBIILHOCTI
Jladi TIOKa3aHb, BITI3HAHHS TOIO TAKOI0 000010, 30€pirae MOKJIMBICTH TTEPEBIPUTH TAKOTO YYaCHUKA
KPUMIHAJIBHOTO MPOBA/KEHHS IIijl Yac Iepervispy pillleHHs Cyay Ieploi, amesdniiinoi iHcraHmii y
pasi BUHUKHEHHSI Oy/b-IKMX CyMHIBIB; MIANKC i/ IPUCSATOI0 CIPABKHIMU NEePCOHATBHUMU JaHUME
3HIMa€ BCi CyMHIBU Ha IIPeJIMET BHUIIle BKa3aHUX IIPOIECYaJbHIX MOPYIIEHD.
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OjHaK ypaxoBYy[OYH, IO MUTAHHS, sIKi MOKYTh OyTH BperysboBaHi B THIIOBIi
iHCTPYKIIii, cTOCYI0ThCS POOOTH OPraHiB, 10 BIJIIOBIZAHO [0 3aKOHY 3a0e311e4yIOTh
BUKOHAHHSI 3aX0/iB Oe31eKH, OPraHiB JOCYI0BOIO PO3C/IiyBaHHs, OPraHiB IIPOKypa-
Typu Ta CBY (4K yrmoBHOBa)K€HOTO OpPraHy 3 MUTAaHb 3aXUCTY JIEPKABHOI TAEMHUIII ),
JIOIJIBHO 3aJTyYUTH IIPEJACTABHUKIB IIMX OPTaHiB 0 y4acTi y po3po0IeHHi MOJI0KEHb
TumnoBoi iHCTPyKILii, 9Ky 3aTBep/IUTH CIILJIBHUM HAKa30M Ta 3apeecTpyBatu B MiHic-
TEPCTBI I0CTUIlT YKPaiHU 3 METOIO HajlaHHs il Cujii 000B’SIBKOBOTO /10 BUKOHAHHSI
HOPMaTHUBHO-IIPABOBOTO aKTa.
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Ensuring the confidentiality of information about a person involved in criminal proceedings:
selected issues and solutions

The article highlights the problem of practical implementation of such a security measure that
can be applied to participants in criminal proceedings, such as ensuring the confidentiality of personal
information. It is analyzed the views diversity of investigators, prosecutors, judges and lawyers on the
algorithm of application of ensuring the personal data confidentiality, on the issue of storage of resolutions
(decisions) on the application of this security measure in criminal proceedings.

The practice of conducting procedural actions in court with persons whose personal data have been
changed is studied separately. The peculiarities of interrogation, identification with protected participants
of criminal proceedings in the mode of videoconference and in a closed court session are studied. Previous
attempts to solve this problem by developing a Model Instruction on conducting court proceedings with
witnesses, victims and other participants in criminal proceedings, in respect of whom security measures
have been taken, are considered.

According to the analysis results of the domestic legislation on security of participants in criminal
proceedings and identification of gaps, after conducting a survey of current investigators, prosecutors,
Jjudges and lawyers, the generalization of modern practice of criminal proceedings with the participation
of protected persons is made.

The purpose of this research is to formulate proposals for a unified and mandatory for all participants
in criminal proceedings procedure for working with persons whose personal data are changed for security
purposes at all stages of criminal proceedings.

The expediency of enshrining at the bylaw level in a separate normative legal act an algorithm for
carrying out procedural actions in court with participants in criminal proceedings, which would meet the
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requirements of current legislation, including the provisions of the Data Summary constituting a state
secret, is substantiated.

Keywords: security measures; ensuring the confidentiality of personal information; changed
personal data; procedural actions in court; participants in criminal proceedings; investigator;
prosecutor; judge; court secretary; algorithm.
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MICLLE BAXUCTY T1PAB 3ACYAXEHOIO
Y 3MICTI NMOKAPAHHA

Posensnymo numanms npo npasa 3acyotceHux K eremMenm ix npasosozo CMamycy, SKui 30amuuil
BNAUHYMU HA BUHAYEHHS Memu nokapanus. [poananizosano memy KpuMiHaIbHOZ0 NOKAPAHHS 3G KPU-
MIHATOHUM 3aKOH00a6CMEoM YKpainu ma peanvHuil cmam npaKmudHux MOMCIUBOCMell 00CsZHeH s YIel
memu. Cyuwachuil cman npasosioHOCUN i PO3GUMKY CYCNIIbCMEA GUMAZAE 3MIHU ULIel NOKAPAHHSA Ma
HANOBHEHHS KPUMIHAILHO -8UKOHABYOL OLAIHOCTIL THULUM 3MICTIOM.

Posznsdaiouu npoyec mpancopmayii cnpuiinsmms ma eusHauenns Memu noKkapanns i 3acobis i
docszHeHHSA 6 KPUMIHAILHO-BUKOHAGUOMY NPAGI, ABMOP CMBEEPONCYE, WO NPUHUUNOGUM NOLONCCHHAM Y
UbOMY CeHCi € 3abesneuens ma OOMpPUMANHs NPABOBO20 CIMAMYCY 3ACYONCCHUX, ZAPAHMILL 3aXUCTY TXHIX
npas, 3aKoHHUX inmepecie ma 00606’s3Kis.

Obrpynmosano neobxionicmo 3’sicyeanusi nio wac GUKOHAHHS NOKAPAHbL NOmMped 3acyOHceHux,
ypaxysanns ix inmepecie 3a0ns 3abe3neuenns npas 3acyoNceHux, CMeopeHns Ymos O0is 3a0080JeHHs.
numu c8oix 6asosux nomped, nacamneped nompebu y 6esneyi. Jlano OOKMpUHAIbHE SUSHAYEHH Memi
noxapanms.

KmouoBi ciioBa: 1paBoBHil cTaTyc 3aCy/KEHOTO; 3aXUCT IPaB 3aCy/KEHOTO; MeTa MOKapaHHS,
noTpebu 3aCyIPKEHOr0; IHTepPecH 3acyIKEeHOrO.

Pomanoe M. B., xanaujat OpUAMYECKUX HAYK, IOIEHT, NOLEHT Kadeapbl KPUMUHOJOTUH U
YTOJIOBHO-UCIIOJHUTEAbHOTO IpaBa, HanumonanbHbIil 1opuanyeckuil yHUBepcuTeT nMeHMn Spociasa
Mynporo, Ykpauna, . XapbKOB.

e-mail: rmih@ukr.net ; ORCID 0000-0001-8236-5780

MecTo 3amuThl IPaB OCYKAEHHOTO B COJEPKaHNM HaKa3aHUS

Paccmampusaemcst 60npoc o npasax OCYIOSHHbIY KAK JNEMEHME UX NPABOBO20 CMAMYCA, CHOCOOH020
BIUSIMD HA ONpedeiieHue Uel HAKA3aHUsL. AHAIUSUPYEMCSL Uelb Y20Jl08H0Z0 HAKA3AHUSL 8 COOMBEMCMEUU
C Y20N08HbIM 3AKOHOOAMENCMBOM YKDAUHDL U PeaivbHbie NPAKMUYECKUE B03MONCHOCIIU OOCIIUNCEHUS.
amoti yenu. Cospemennoe COCMOsHUe NPABOOMHOWEHUT U PA3GUMUsL 00Wecmea mpedyem usMeHenus
yenell HaKasanust U HanoIHeHUs! Y20l08HO-UCNOIHUMETLHOU OeSIMebHOCTU UHBIM COOEPICAHUEM.

Paccmampusas npoyecc mpanchopmauuy 60CHpUSMUSL U ONpedeseHUst el HaKa3anus u cpedcms
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ee QOCmuUICeHUsL 8 Y20N0BHO-UCNOIHUMEIHOM NPAGe ABMOP YMEePICOaen, Umo NPUHUUNUATLHBIM NOL0-
HCeHUEM 8 IMOM CMICTE ABAACMCS 0becneuenue U coON0enIe NPaAo6ozo CMAMYCA OCYICOCHHDIX, 2aPan-
MU 3aUUMDbL UX NPAB, 3AKOHHBIX UHMEPECO8 U 00A3AHHOCTEIL.

Obocrosvisaemcst Heo6X0OUMOCIb YCMAHOBLEHUSL 60 BPEMSL UCTIONHEHUS. HAKA3AHUTL nompebHocmet
OCYNCOCHHDIX, YUema UX UHMEPEecos U, 8 KOHEUHOM Umoze, 06ecneuenus npas oCYICOeHHbIX, CO30AHUSL
YCA0BULL 0N YOOBIEMBOPEHUS UMU CEOUX OA306bIX NOMPeOHOCMEl, 8 Nepeylo ouepedb NompedHOCMU 6
6esonacnocmu. /lano dokmpunanvioe onpeoerenue yeiu HaKa3anus.

KiioueBbie cioBa: IpaBoOBOi CTATYC OCYKIECHHOTO; 3aIUTA [IPAB OCY3KIECHHOTO; 11e/Ib HAKA3AHUS;
MOTPEOHOCTHU OCYIKAEHHOTO; MHTEPECHI OCYKAEHHOTO.

Bcmyn. 3axuct mpaB 3aCy/[KEHHX BUMara€ 3HaHHS peaJbHUX MOTPed 3acyIKe-
HUX, X iHTepeciB Ta nparHeHb. Take 3HAHHS A€ 3MOTY BiJIIUTH Bijl HAAMIPHOI i7ie0-
JIoTi3allii mpoIecy BUKOHAHHS KPUMiHATBHUX TIOKAPaHb, TIOCTABUTH Tlepe/l HUM TaKy
MeTy, sika Oy/ie BIANOBIaTh K iHTepecaM 3aCy/KeHUX, TaK i iHTepecaM CyCITiIbCTBA.

P03BUTOK CyCHiabHUX BiTHOCWH 1 MiIBUTIEHHS IHTEHCUBHOCTI MiKHAPOIHOTO
CITJIKYBaHHSI, TIPOHUKHEHHST MMO3UTUBHOTO JIOCBIY y PETYJIOBaHHI i 3abe3rmedeHHi
MIPaBOBIZIHOCUH BIJIMBAIOTh HA 3MiHY TPUHIIUAIIB Ta XapaKkTepy igJIbHOCTI 3 BUKO-
HaHHS KPUMIiHAJIBHUX MOKAapaHb. YCe OYEBUHIIINM CTA€E Te, MO MOCTaBJIeH] Tiepes
MOKapaHHsM Il Ta iCHYIOUi 3ac00M KpHUMiHAJIhHO-BUKOHABYOI AislIBHOCTI HE Bil-
MOBiIAI0Th CYCIIJIBHUM TIOTPeOaM i IEMOHCTPYIOTh CBOIO HECIIPOMOYKHICTD Ta Helle-
PEKOHJIMBICTD. AJKe came ChOTOIHI € BCi MifICTaBU 7Sl TOTO, 11100 BECTH MOBY TIPO
ICHYBaHHSI YMOB [IJId 3MiHU MeTU TIOKapaHH 1 BKJIIOUEHHS B Hel HACITPaB/li BayKJIUBUX
HOJIOJKEHb, SIKi Oy/yTh OPIEHTOBaHI Ha BCiX Cy0'€KTIB €l MiSLITBHOCTI.

Ananiz aimepamypnux oanux i nocmanoséxa zadayu docaioxycenns. Meta
MMOKapaHHs, a TAKOK MUTAHHS 3aXUCTY TMPaB € MPEIMETOM JOCiPKEHHS YMMAIoro
yucsaa HaykoBIliB, 3okpema C. C. Anekceepa (S. S. Alekseev), M. I. BaxkaHoBa
(M. 1. Bazhanov), B. d Tamis (V. Y. Tatsiy), I. C. Hos (I. S. Noy), M. /I. Ilap-
ropozicbkoro (M. D. Shargorodskiy) ta inmmx. HasBani goc/aiiHUKU pO3IJIsiIagn
MeTy TOKapaHHS K KaTerOpilo KPUMiHAJBHOTO TMpaBa. 3aXUCT MPaB 3aCy/KEHUX
nocaikysaau BueHi-nenitentiapuctu: O. B. JIucoxen (O. V. Lysodied), A. X. Cre-
naniok (A. Kh. Stepaniuk), I. C. dxosers (I. S. Yakovets). Ane dokyc Hamroi ctaTTi
30cepe/KeHUil Ha BU3HAUYEHHI MOYKJIMBOCTI BBa)KaTU CKJIAQJOBOI0O METU MOKapaHHSI
3axXMCT TIpaB 3acyIKeHoro. Ile muTanHs cTaszo 0coOIMBO aKTyaaIbHUM B OCTaHHI POKU
i BOHO TIOTpeby€E MOCTiKEHHST Ta 0OTPYHTYBaHHSI.

Buxniao ocnoenozo mamepiany. Yxe TPUBAIWIL yac MeTy Ta 3aBJaHHSI KPH-
MiHaJIbHUX TTOKapaHb BU3HAYAIOTh HA HOPMATUBHOMY PiBHi, BAKOPUCTOBYIOUU TaKi
KaTeropii, IK TepeBUXOBaHHS, BUIPABJIEHHS, Pecolriai3allisa Tomo. be3sanepeunoro
METOIO JINIIAacs Kapa Ta IoIepe’KeHHs] BUNHEHHS HOBUX 3JIOUMHIB. 3Ba)Kaloun Ha
Te, 10 MeTa MOKAPaHHS BU3HAYAE XapaKTep BCIET KpUMiHATHHO-BUKOHABYOI [T THHO-
cTi, KapaJibHe 3abapBJIeHHs TIOKapaHHs (PaKTUYHO HiBeJI0BAJIO BC iHIM 11i1i i 3amepe-
yyBa10 OyIb-AKuil fioro nosutuBHuii edexr. Ile € 0cobIMBO HAOYUHUM 3 OIJISILY Ha Te,
110 METa, 3a TPUIHATHMU B HAYII TI/IX0[aMH, 1€ YCBioMIeHe Tiependadentst Oaka-
HOTO pe3yJibraTy AistibHocTi [1, ¢. 371]. Buxoasium 3 HaBe/leHOTO BU3HAYEHHST, METa
TepeBUXOBAaHH4, BUIIPABJEHH, pecolliai3allii MaloTh BCi O3HAKU OMaHW, OCKIJIbKU
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BOHU CIIPOCTOBYIOTHCS TIPAKTUKOIO i TOMY HE MOXYTh PO3IJISAATUCS SIK <yCBiIOM-
JieHo TepenbavyBaHi GakaHi pesysabsratus. 11logo MeTn Kapu, TO BOHA JIUIIAETHCS
€/IMHOIO 1 TIePeTBOPIOE MTOKaPAaHHs Y BUKJIOYHO KapaJbHUH 3aXi/l, AKUI He Ma€ HisIKO1
CoIiaJIbHOI IIHHOCTI 1, BiAMOBIAHO, CTAa€ 3aliBUM i OOTSIKJIMBUM JJIsI CYCILIbCTBA.
JlistipHiCTh 3 BUKOHAHHST TIOKapaHb MOTaHO (hiHAHCYETHCS, MOTAHO 3a0€3MeYYETHCS
[IEPCOHAJIOM, TTOTAHO AJANTYETLCA 111/l Cy4acHI YMOBHU, IMOPOJIKYE BEJIUKY KiJbKICTh
3JI0B’KMBaHb, CIIPUYMHSIE YUCJECHHI BUTIQJIKU TIOPYIIEHb 1TPaB JIIOJMHY i, SIK HACJi/IOK,
Ha/IMipHi BUTpaTH OI0/KETY Ha KOMITEHCAI[I0 TAaKUX MOPYyIeHb. Bee 1ie — CBiueHHs
TOTO, IO 1151 AIATbHICTh HE IHTErpOBaHa B CYCIIJIbHI BiIHOCUHMU.

Y 11boMy KOHTEKCTi HeOOXiZHO 3a3HAYNTH, IO JOCTIKCHHS IiJiell i 3aBIaHb
MTOKapaHHs 3/[IMCHIOBAJIOCS JIUIIIE Ha JOKTPUHAJIBHOMY PiBHI, a/i’Ke B 3aKOHO/IABCTBI
He OyJI0 BUBHAYEHO, 1[0 PO3YMIEThC i/ Kapolo, IIePEeBUXOBAHHAM i BUIIPABJIEHHSIM
(ocTaHHE TIOHATTS OTPUMAJIO 3aKOHOMaBYe 3akpimieHHs autre y 2003 p.). Bumpas-
HO-TPYZOBUIi KOJIEKC MICTHB BKa3iBKY, 1110 IIOKapaHHs IIOBUHHE BUIIPABJISATHU Ta Iiepe-
BUXOBYBATH 3aCy/KEHUX y /IyCi YECHOTO CTaBJIEHHS /IO Tpalli, TOUHOTO BUKOHAHHS
3aKOHIB [2].

3ro/10M, 3 IPUHHATTAM HOBOro KpHMiHa/IbHO-BUKOHABYOTO KOJIEKCY YKpaiHH,
METOIO TI0KapaHHs OyJI0 BU3HAUYEHO BUIIPABJIEHHS 1 pecolianizalliio 3acyKeHuX.
[Tpuvyomy BU3HAYEHHS IUX TOHATH OYJIO 3aKpiTIeHO Ha PiBHI 3aKoHY. KpmmiHab-
HO-BUKOHABYMI KOJEKC 3aKPITTIOE 3B’SI30K Mi’K BUIIPABJIEHHSIM 1 pecoIiaii3alliero,
BCTAHOBJIIOIOYH, 1110 HEOOXITHOI0 YMOBOIO PECOIliaIi3allil € BUIIPaBIEHHS 3aCyIKEHOrO.

DopmyJI00YN Taki i, HOPMOTBOPEIlh MEPEHOCUTH AKIIEHT 3 3aCO0IB BILUIUBY
Ha JIIOJMHY Ha Ti 3MiHM, SIKI MOKYTh BiftOyTHCs y HcuXili 3acymkeHoro. | xoua
BU3HAYEHHS TTOTPEOYIOTh JESKOTO KOPEryBaHHs, TO3UTUBHA [MHAMIKA Y PO3yMiHHI
MeTH TOKapaHHs € oyeBUAHOI0. Toil (akT, 110 3aKOHO/1aBellb, a 32 HUM 1 OpraHu Ta
YCTaHOBM BUKOHAHHSI IMOKapaHb BiiiILIN BiJ 6€33MiCTOBHOIO Ta BEJIbMU CYMHIBHOIO
TIOHATTS <«IIePEeBUXOBAHHSA»>, BKe € KPOKOM yIepes. Voro BaxkauBicTb i MiHHICTD
[OJIATAE Y TOMY, 10 BU3HAYEHI 3aKOHOM I11J1i TOKapaHHs, BPEIlTi-PelIT yKa3yloTh Ha
TeBHUU 1HTENEKTYAJbHUN Pe3ybTaT Y CIPUUHATTI CYCIITBCTBOM CIIPABU BUKOHAHHSI
MOKapaHHsT B3arayi, a 3 iHmoro 60Ky, gocsrHeHHs (260 HEOCATHEHHST) TOCTABJICHNX
IiJIell cycIiJbCTBO BiguyBa€e GesnocepeaHbo Ha cobi. Sk yixke Oysio BKazaHO, MEXKi,
SIKi OKpecJeHi MiAMU, O CTOSTDh Tepell TTOKapaHHsAM, — Ile BCTAHOBJIEHHS CTPOKY
MOKapaHHsI, BUTPABJIEHHsT Ta pecottiasizarist ocobu. TobTo Taki MOHATTSI, sIKi 1epes-
6ayaroTh HAsIBHICTH MIEBHOTO TIPOIIECY, 110 MA€ 3aKiHYEHHS Ta IeBHUI pe3yJ/israr. Bix-
MOBI/IHO, SIKIIO TIOKAPaHHS BCTAHOBJIOETHCSI HA TIEBHUM CTPOK Ta CYIPOBOJIKYETHCS
HAgBHICTIO METH BUIIPABJIEHHS Ta PECOITiai3allil, 1le 03HAYaE, 10 MOKApaHHs TOBUHHE
Gyt mocratHiM i MaTi 3akindeHus [3, ¢. 11-12]. Tomy HepeasbHi, igeoorivsi i
BKa3yIOTh Ha Te, IO CYCITLIBCTBO HE CIPUNMAE 3aCY/PKEHNX SK UYJIEHIB CYCITLThCTBA.
3po3yMiJIo, [0 1ie He TaK, i 10 JIerKOBasKHe CTaBJIEHHS /10 ITMTaHHS BUKOHAHHS T10Ka-
paHb i 710 ocib, sgxi iioro BizOyBaioTh, GopMy€e MaiiOyTHiil piBeHb KPUMiHOIM€HHOCTI
i 3arampaNi (hOH CIpUUHATTS 370unHHOCTI. CydyacHa YKpaiHa — sICKpaBWil B3ipellh
1IbOTO, aJ[Ke BCi CYCHIiJIbHI BEPCTBU MAalOTh O3HAKW KPUMIHAJBHOI «3aPaKEHOCTI».
Tox caymio B. M. TosoBKkiH 3a3Hauae, 1110 00IMYYst BJIAAM HE 3aBKIU € €TAJTOHOM
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MOPSIHOCTI 1 BUCOKOI MOpasibHOCTI. Hepinko opranu fep:kaBHOI BJIaJiM Ha YCiX PiBHSX
NPEJICTABJISIOTh 0COOM i3 CyMHIBHOIO Gi3HEC-PEIyTaIli€r0 Ta KPUMIHAIBHUM MIHYJIHM.
Matotp Mmictie i hakTi 0OpaHHS y JEMyTaTH PI3HUX Pajl KPUMIHATBHUX aBTOPUTETIB.
CrocrepiraeTbcst MapriHajisallis MOJITUYHOI eJIiTH, 10 OB SI3aHO0 i3 3POIIEHHSIM
MIPEICTABHUKIB KOPYMIIOBAHOTO YMHOBHUIITBA, TIHBOBUX Gi3HECMEHIB, IXHIX POANYIB
Ta HaGJMKEHNX 10 KPUMIHAJIBHOTO cepepoBuina ocib [4, c. 109].

YTiM, He3BaxKalouu Ha 3MiHY BEKTOPY CHPUIHATTS METHU MOKapaHHS i IOCTY-
MTOBY TpaHcMOPMAIliio OCHOBHUX aJITOPUTMIB BUKOHAHHS KPUMiHAJbHUX TTOKApaHb,
HeOOXiIHO 3a3HAYNTH, 1[0 TIOCTaBJIEHA MeTa Ma€ HeJOJIKH, SKi MpUTaMaHHi i 1more-
penHboMY, BUIIPABHO-TPY/I0BOMY, 3aKOHO/IaBCTBY.

ITo-niepiite, icHye BeUKUUN PO3PUB MIXK IIJISIMU TOKapaHHS Ta CaMOI0 Ha3BOIO
1bOTO iHCTUTYTY. JIKIIO MM OYiKyEMO 3HAYHMX NO3UTUBHUX 3MiH y CBIJIOMOCTI
3aCy/I)KEHOr0, TO Y1 MOXKEMO IOKJa/laTh TaKi CIOJ[iBaHHS Ha KapajibHO-IIPUMYCO-
BUI 3aXi/l, AKUM € TIOKapaHHg? K0 CycHmiJibcTBO BIEBHUJIOCS, 10 MeTa Kapu
He BUIIPABIOBYE cebe, M0 OiIbIl yTUIITAPHOI € MeTa TOBEPHEHHS B CYCITIJIBCTBO
JIIOJINHU, sIKa TOTOBA CIIBICHYBAaTH 3 iHIIMMHU Yy HOPMAaTUBHUX paMKaX, HeOOXiHi
W iHIII THCTPYMEHTH JIJIS JIOCSITHEHHS Takoi MeThu. KpiM TOTro, MU BBasKaeMo, 110
BU3HAYATU METY TIOKapaHHst 6e3 BpaxyBaHHS IHTEPECIB THX, XTO I[bOMY TOKaPAaHHIO
MiIIa€ThCS, HEMOXKINBO. PaHillle BUIIPABHO-TPY/0BE 3aKOHOJABCTBO BKa3yBaJlO
Ha Te, MO0 3aCy/KeHUI TOBUHEH 3MiHUTHU CTaBJIEHHS JI0 TIPalli, CBOEIO MOBEIIHKOIO
«J10BecTn» BUTpaBseHHd. ChOrOIHI KPUMIHAJIBHO-BUKOHABYE 3aKOHOJABCTBO TAKOK
MICTUTD 3Ta/IKy PO Bi/IHOBJIEHHSI B COI[IaJIbHOMY CTaTyCi «IIOBHOIIPABHOTO» YJeHa
CYCHIZIbCTBA. Y TaKOMY pa3i IOCTA€E MTUTAHHS: & YU € 3aCy/KeHUN «HEeTTOBHOIPABHUM»
wieHOM cycmibeTBa? I Koy BiH HuM craB? Kosn OyB 3acysKeHUid, 4u KO TIOPY-
IIUB 3aKOHOIABCTBO, BYNHUBIIH 37I04MH? | sIK OYTH 3 TBEPKEHHIM PO Te, 10 3acy-
JKeHUN 30epira€ OCHOBHI 03HAKU 3araJlbHOKOHCTHTYIIHHOTO CTATyCy TPOMA/STHUHA
1 OCHOBOIIOJIOJKHI TIpaBa JIIOAWHK? bBifbllicTh BU3HAUEHBb MPABOBOTO CTATyCy MOTO
O3HaKaMU HAa3WBAIOTh BU3HAYEHICTD, YPETYIbOBAHICTH, 3a6€3M€U€HICTh TIPAaBOBOTO
CTaHOBUIIA, MOXJIUBICTh KOPUCTYBATUCS HUM Y CYCIJIbHUX BigHOCHHAX [5; 6; 7].
Buxossuu 3 Takux jediHiniil, BAHUKAE MTAHHS: Ha SIKOMY eTarti 0coba CTa€ «HeroB-
HOIIPaBHOIO», JIJIST YOTO BBEJEHHS TaKoro MOHATTA? Ha Hamy aymKy, Takuii 3MicT
MeTHU TTOKapaHHA cynepeunThb cT. 3 KoHcTuTyilii YKpainu, /e BKa3aHo, 110 JIOIUHA,
il JKUTTA 1 30pOB’s, YecTh 1 IiAHICTh, HEAOTOPKAHHICTD i Oe3leKa BU3HAIOTHCS B
Vkpaini HafiBUIIOIO colianbHoo IiHHicTio. [TpaBa i cBoOOAM JIIOAUHK Ta iX rapaHTii
BU3HAYAIOTD 3MICT i CIIPSIMOBaHICTD [IisSIIIbHOCTI JiepskaBu. [lep:kaBa BiNOBiae nepes
JIFOJIMHOIO 32 CBOIO JisIBHICTD. YTBEPIKEHHS 1 3a0e31eueH st IpaB i ¢cBOOO JIIOUHN
€ TOJIOBHUM O0OOB’SI3KOM JIEP/KaBH.

3/1a€ThCd, 10 HaBeJieHe TMoJoKeHHS KoHCcTuTytlii YKkpainu o/jpa3y BKa3ye€ Ha
Te, SIKUM YMHOM TOBMHHA OYTH OpraHi3oBaHa JisUIbHICTh 3 BUKOHAHHS TIOKAPaHb,
Gepyui /10 yBaru, 10 3acy/KeHuH, BiiOyBaoun MoKapaHHs, Iy:Ke 4acTo mepebyBae
ITi/T TOBHUM KOHTPOJIEM JIePKaBU.

3aBIaHHAMU KPUMiHAJbHO-BUKOHABUOTO 3aKOHO/ABCTBA YKPAiHW € BU3HA-
YeHHs MPUHITUIIIB BUKOHAHHS KPUMiHAJIBHUX MOKAapPaHb, IIPABOBOTO CTATYyCY 3aCy-
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JDKEHUX, TapaHTiil 3aXUCTy IXHIX IIpaB, 3aKOHHUX IHTEPeciB Ta 060B’I3KiB; MOPSIKY
3aCTOCYBaHHS /10 HUX 3aXO0/[iB BILTUBY 3 METOIO BUIPABJEHHS i TPODiTaKTUKI
acolliaJibHOI MOBEAIHKM; CUCTEMU OPTaHiB 1 yCTaHOB BHKOHAHHS ITOKapaHb, 1X
(yHKITII Ta TOPAAKY AiSITBHOCTI; HATISAY 1 KOHTPOJIIO 32 BUKOHAHHSAM KPUMiHAb-
HUX TIOKapaHb, Y4acTi IPOMaJICbKOCTI B IIbOMY IIPOIIECi; a TaKOXK perJaMeHTallis
MOPSIZIKY 1 YMOB BUKOHAHHS Ta Bi0yBaHHsI KPUMiHAJIBHUX MOKapaHb; 3BiTbHEHHS
BiJl BifOyBaHHS MOKaPaHH, JOIOMOIU 0cOOaM, 3BIIbHEHUM BiJ| IOKapaHHs, KOHT-
POJIIO 1 HATJIALY 32 HUMU.

TyT My 6auriMO BKa3iBKYy Ha OCHOBHI T'PYIIM [IPaBOBIAHOCHH, YPeryJbOBaHi Kpu-
MiHAJIbHO-BUKOHABYMM 3aKOHOZABCTBOM, a TAKOXK Ha <I[IHHOCTI», SIKi 3aKOHO/IaBeIlb
MPUIHAB SIK MPIOPUTETHI 1 TaKi, 110 TOBUHHI (hiKCYBATHUCS IPU BUKOHAHHI TIOKApaHb.
Jlist 11iJ1eii HAIIoro AOCIKEHHST 0COOJNBO BaXKIMBUM € TIOJIOKEHHS, SIKe BKa3y€ Ha
BU3HAYEHHST IPABOBOTO CTATYCY 3aCY/IXKEHUX, FAPAHTIN 3aXUCTY IXHIX 1IPaB, 3aKOHHUX
iHTepeciB Ta 000B’A3KIB.

Cnin miakpecautu, 1o y KpuMiHaabHO-BUKOHABUOMY KOJIEKCi H1eThCS He PO
1iJTi 1 3aB/IaHHST TIOKAPaHHS, a TIPO 11iJIi 1 3aBAaHHSI KPUMiHATbHO-BUKOHABYOTO 3aKO0-
HozaBcTBa. [le Haz3BUYAlHO BasKJIMBUII MOMEHT, OCKIJIbKM BiH BKa3ye Ha Te, IO
Ha JIOKTPUHAJBHOMY PiBHI 3aKOHO/IaBellb He IMeperisi/lae Tiel MeTH IMOKapaHHs, Ky
BU3HAYA€ KPUMiHAJIbHE 3aKOHOABCTBO.

Axmo 3Bepuytucsa 1o KK Ykpainu (ct. 50), TO MeTOIO TIOKapaHHs € He TiJbKU
Kapa, a i BUIPABJEHHS 3aCy/KEHUX, a TAKOK 3aI00iraHHsT BAMHEHHIO HOBUX KPH-
MiHAJIBHUX MTPABOMOPYIIEHbD SIK 3aCy/KEHUMHU, Tak i iHmmMu ocobamu. [TokapaHHs
He Ma€ Ha MeTi 3aBAaTh (BisMYHMX CTPaskIAaHb ab0 IPUHUBUTHU JIOJACHKY TiHICT.
Posrasijaroun mosoxeHHs: KpUMiHATBHOTO 1 KPUMiHAJIbHO-BUKOHABYOTO 3aKOHO/IAB-
CTBa y CUCTEMHOMY 3B’SI3KY, [IPOCJIIKYEMO JIOTIKY 3aKOHO/IABIISI 3 METOIO 3'SICYyBaHHS
BpaxyBaHHS 1HTepeCiB 3aCy/IPKEHOTO 1 MOKJIUBOCTI 3aXUCTy MOro mpaB. Kpuminasb-
HUH KOJEKC 32 MeTy TOKapaHHsI BBA)KAE Kapy, BUMPABJIEHHS Ta 3aMOOITaHHS BYN-
HEHHIO IHIUX 3704rHiB. KprMiHaIbHO-BUKOHABYE 3aKOHOJABCTBO He Tepeabavyae
«BTOPTHEHHSI» B ITUTAHHS [IPO METY MOKapaHHsI, 0OMEKYIOUNCH BUKIIOUHO BJIACHUMHU
JIAMY 1 3aBIaHHAMU. baynMo, 1110 JIiiile o/He 3aBAaHHS CIIIBIIAJAE. Wnerbest po
BUIIPABJIEHHS 3acy/KeHUX. AJie, HA HAIly JYMKY, TIepIl Hi3K PO3TJsaTH HAsBHICTD
CIIBIAAiHb Ta BiAMiHHOCTEN, HEOOXIHO 3'ICyBaTH, HACKLIBKY MeTa IIOKapaHHs i MeTa
3aKOHO/IaBCTBA MOKYTh OyTH TOpiBHsIHHI. ChOTO/HI B TI€HITEHITIApHIN Hay1li 11l Kare-
ropii HepiZIko OTOTOKHIOIOTE. A. X. CTemaHioK CTBEPAXKYE, 10 MeTa MePeBUXOBAHHS
i BUTIpaBJIeHHST B TOMY CE€HCi, IKUI BKJIQJIaBCA B IIi MMOHATTS 70 Kinig 90-X, oBHi-
cTio Budepnasia cebe i Gibllie He BIATOBiZAa€ aHi 3MICTY AiSITBHOCTI 3 BUKOHAHHSI
KPUMiHATBHUX MTOKAapaHb, Hi Cy4aCHUM TeHJEeHIiAM 1 3MiHaM [8, ¢. 44—64]. 3 num
MOJIOKEHHSIM MU I[iJTKOM MOTO/KYEMOCS, ajie 3 4acy HANWCAHHS BKA3aHOi poOOTH
KPUMiHAJIbHO-BUKOHABYe 3aKOHOAABCTBO 3MiHujocsa. Ha kasb, )KOJHUX HOBUX
MOHOTpa(iYHUX JOCTiPKEHb METH TTOKapaHHs Y KPUMiHATBbHO-BUKOHABYOMY 3aKO-
HOIaBCTBI HeMa€e. Ajie y Oyiib-sIKOMY pasi 3po3yMiJio, M0 3aKOHOAABCTBO HE MOXKE
TIepecIiIyBaT MeTy BUTIPABJIEHHS TA PECOIliai3allii, OCKiIbKM HOpMa TpaBa He MOKe
aHi BUIIPABUTH, aHi pecollianizyBaru. Taki 1l MOKHA CTaBUTHU JIUIIIE Tepel TIEBHOIO
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nisbHiCTIO. TOXX y Hac € BCi MiZICTaBU BBaKaTH, 1110 3aKOHOJIABEIlb «3aByabOBAHO»
ITOCTAaBUB TIepe/]] IOKAPAaHHSIM MeTYy BUIIPABJIEHHS 1 Pecolliaiisaliii.

BescymuiBHO, 1110 BU3HaYeHHSI MeTH [TOKapaHHS BUPIlIaJbHUM YWHOM BILJIMBAE
Ha 3arajbHy CIPSIMOBAHICTD [iITbHOCTI 3 BUKOHAHHS KPUMiHAJIbHOTO MOKapaHHs,
OCKIJIbKM came MeTa MOKapaHHS /Ia€ 3MOTY HaJaTH OCMUCJEHICTh YChbOMY IPOIeCy
nokapanHd. HasgBHicTh MeTH y IOKapaHHs J0olOMara€ BiJIIOBICTH HAa NMUTAHHSI
«HABIMO» 3[IUCHIOEMO IO JiSTBHICTD i «4OMY» TTPOBOAMMO ii caMme Tak. AJKe Bifl-
MOBI/i Ha Ili TUTaHHS O/[Pa3y BKa3ylOTh Ha TOW apceHas 3aco0iB, sKi HaKparmm
4rHOM OyayTh BiAmoBigaTu copMyJIbOBaHIll MeTi.

Otxe, BU3HAYAlOUW METy TIOKapaHHS i po3yMifoud, MO MeTa — 1€ CBiZIOMO
OYiKYBaHUN Pe3yJIbTaT KPUMiHAJbHO-BUKOHABYOI JisS/IBHOCTI, BCe K Taku 0OOB’sI13-
KOBO CJIifl ypaXxOByBaTH BHYTPIIIHIN 3MiCT i€l AiSIbHOCTI 1 TOM (haKT, MO0 OJHUM 3
TOJIOBHUX Cy0 €KTIB KPUMiHATHHO-BUKOHABYOI [MiSJIBHOCTI € 3acy/pKeHmit. Ha xxaib,
el BUpilmaabHuil (pakTOp MaiizKe IMOBHICTIO ITPOITHOPOBAHUM HAIliOHAJIHHUM 3aKO-
HozaBIleM. | Xoua 3aBIaHHs KPUMiIHATBHO-BUKOHABYOTO 3aKOHO/IABCTBA BPAXOBYIOTh
HEeOOXiTHICTh PEryIOBaHHS MTPABOBOTO CTATYCY 3aCy/KeHUX, 3abe3edeH s X 1paB
Ta 3aKOHHUX IHTEPECiB, MeTa IMOKapaHHs He MICTUTh y c0o0i IUX eJeMeHTiB. Sk
crpaBeyinBo 3a3Havae A. X. CTemaHiok, — HECIPOMOKHICTh BUTIPABHO-TPYZOBOTO
npaBa 6a3yeThCsI Ha CIPSIMOBAHOCTI B HhOMY 3HAHHS HA 30BHIIIHI 110 BiIHONIEHHIO /10
BUKOHAHHS MOKapaHHs, HAIIPSMU JiSJIbHOCTI OpraHiB Ta yCTaHOB BUKOHAHHS IOKa-
panb [8, c. 21]. ¥Baxkaemo, 110 caMe 1eli HeJOJIK 10 I[bOTO Yacy MPUTAMaHHUI KpHU-
MiHaJIbHO-BUKOHABYOMY 3aKOHO/IABCTBY i MpaBy B IijiomMy. IcHy€e HaraabHa morpeba
B IlepeopieHTAIlil i€l raay3i Ha «BHYTPIlTHI» MIpoIecH, i came 3 HUX BUBOJAUTU METY
nokapaHHs B 1isiomy. [leit MOMEHT pO3TJIsTHEMO GIJIBIN TOKJIATHO.

IcHytoua MeTa TIOKapaHHs i 3ac00u, sIKi BITPOBAKEHI /ISt 11 IOCSTHEHHSI, TIepe/l-
6avaloTh KapaJbHUI PUMYCOBHII BILIMB Ha 0COOY, IIiJ| Ai€I0 SIKOTO BOHA HMOBMHHA
BTPATUTH 30BHIIIHI MPOSBH CycIIiabHO Hebesmeynocti. MeThes mpo HeliTpastisariio
TAKUX SIKOCTEH 3aCy/PKEHOTO, [ist 200 iCHYBaHHS SIKUX MPU3BOIUTD 10 BUHUKHEHHSI
3nounnHoi noBeinku. Crartsa 6 KBK Busnauae cepes 3axo/1iB BUTIPaBJIEHHS 1 peco-
miasrizarmii 3acypkeHnx (6a4nMo, SIK MeTa i 3aBJaHHS 3aKOHOIABCTBA B HaBeJEHii
CTaTTi «IIEPeTBOPUJINCS» Y METY IIOKapaHHsS) YCTaHOBJIEHUH MOPSZIOK BUKOHAHHS
Ta BigOyBaHHA HoKapaHHs (peskuM), Ipodallio, CyCIiIbHO KOPUCHY IPAIio, COLL-
AJTbHO-BUXOBHY POOOTY, 3araJibHOOCBITHE i TpodeciiiHo-TexHidHe HABYAHHS, I'PO-
Ma/ICbKUI1 BILITHB.

BizoMmo, 110 3ji0umHHA MOBEAIHKA HaJEKUTb 10 OJHOTO 3 BUIAIB TaK 3BaHOI
JIeBIaHTHOI TIOBeIiHKW. TJyMayHW# CJIOBHUK BU3HAUYAE J/I€BIaHTHY MOBEIHKY SIK
MOBE/IIHKY, IO BiIXUJSETHCS BiJl MPUNHATOIL corianbHoil HopMmU [9]. IIuTanus, yomy
Bi0YBAIOTHhCA TaKi BiAXWIEHHS, € OAHUM 3 HallCKIaAHINMX 1 TaKKX, SKi i goci He
MaroTh OJ{HO3HAYHOI BiAMOBI/i. AJie oxHa oOcTaBUHA € 6E3yMOBHOIO: B OCHOBI GY/Ib-
SAKOTO KOH(PIIKTY (TTPOSTBOM STKOTO € 3JIOUMHHA MOBEIHKA) 3aBXKIU JEKUTh He3a-
noBoJsieHa 6azoBa morpeba abo mepekpydeHnii crocib ii 3agoBosieHHs. Buxoxsun
3 1[bOTO, HEOOXIHO OyAyBATH TIIXOIH 0 POOOTH 3 3acyKeHUME. € OYeBHIHIM,
10 BUKOHYBAaTH KPUMIHAJIbHI IOKapaHHSA BUKJIIOYHO /IS TOrO, 100 i30/110BaTH
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3aCyKEHOTO Ha MEeBHUI Yac BiJ CyCIiabCTBa, abo peasidyBaTu mepenbadyeHi moxa-
paHHSIM TIpaBooOMekeHHs [8, ¢. 63] BXKe HEOCTATHDHO, i TaKa MeTa He IEMOHCTPYE
edexTuBHOCTI. Ileil miaxig MOBHICTIO AUCKpeAUTYBaB cebe, MepeTBOPUBIIMCH Ha
«KypCH TiIBUTIEHHS 3JI0YMHHOI KBasidikarii». el ¢akT € 3araipbHOBU3HAHUM
cepenl HayKoBIiB-KpuMiHoJioris [10]. Caix 3ayBaskutn, 1mo edeKT «IiJABUTIEHHS
3JI0UMHHOI KBaJidikallii» iCHye, He3Ba)Kal0uM Ha TEBHI 3MiHM y PO3YMiHHI ITOKa-
paHH#, HOTo comiaJbHuX i MpaBoBUX GynkKiiil. e mae mizctaBu cTBepAKyBaTH,
1[0 TIOMUJIKA JIEKUTD y OIJIBII MpakTHUHii mroniiai. ToO6TO Tam, Kyin po3yMiHHs
HeoOXiIHOCTI BHYTPIIIHIX 3MiH y CBIiZJOMOCTi i MOBEAIHIlI 3aCy’KEHOro, y HeoO-
XiJIHOCTI «CIIpSIMyBaTH» MOro Ha MIJISAX 3aKOHOCTYXHSITHOI TIOBE/[IHKH, HE JIOCSATAE.
OueBUIHUM TaKOX € Te, 10 Tepepbdaderi 3aKOHOMABCTBOM 3aXO0/U BILIMBY Ha
3aCy/IKEHOTO He OPIEHTOBaHi Ha 3a/0BOJIEHHsST MOTpeb 3acyKeHux. Y Takiil Tesi
€ CBO€EpiHA Hebe3MeKa 3MITTyBaHHS MOHIThH 33[0BOJIEHHs TOTPed i moTypaHHs. Y
[IEePIIOMY BUIIQJIKy MAEMO CIIPABY 3 BUSIBJICHHSAM 1 KOperyBaHHSAM He 32/[0BOJIEHO1
notpebu, sIKa MPU3BOAUTH JI0 MOIIYKY BUXOY Y 3JI0YMHI. Y APYyroMy — 3 HaaMip-
HUM i 3aliBUM CIIOKMBAHHSIM TIeBHOTO Osiara abo Hu3KM OJar. 3po3ymijio, Mo y
ClIpaBi BUKOHAHHS MMOKapaHHs BEIEMO MOBY caMe Ipo moTpeldy, sika TMPU3BOAUTH
710 BHYTPINMTHBOTO i 30BHINTHLOTO KOoHmiKTY. [[lon0o 3axomiB BBy — yci BoHU
nepe0avaioTh 30BHIIIHIH, HATIBIPUMYCOBHI BILUIUB Ha 3aCy/KEHOTO, PE3YIbTaTOM
SIKOTO € BKJIIOUEHHS 3aCy/’KEHOTO B TI€BHI BU/I AiSIBHOCTI, KOTPi HE MAIOThb BiZIHO-
IMEeHHS 0 CAMOT0 3aCyKEHOTO 1 SIKi TTPOCTO «BiIBOTIKAIOTHY JIIOIWHY, 32 TUIAI0UN
notpeby He 3a70BoJIeHO0. OCHOBHUM 3aBIaHHIM TaKOi isSIHOCTI € 3aiHSITICTD
3aCyKEHHMX, BAKOPUCTAHHS iX K 6e30IIaTHOI POOOYOI CHIIM, SIK «KOHTUHTEHTY>,
110 moTpedye iHaHCYyBaHHA 1 32 paXyHOK SIKOTO iCHYIOTH IIPAIliBHUKKA KPUMIiHA/Ib-
HO-BMKOHaBYOI cJIy:k0u. 3acy/sKeHi i aMiHicTpalliss € aHTaroHicTaMu, siKi MaloTh
pisHi iHTepecu i 1iji, X criBicHyBaHHS He nepenbadae cCUMOIOTUYHOIO 3B’SI3KY, a
cKopitme 6a3yeThCsT HAa BiTHOCHHAX TPUTHIYEHHS, TPUMYCY 1 TiATOPSIKYBaHHS.
Y Takux ymoBax 3acy/KeHi, 3aXHUINA0YNCh, GOPMYIOTH BJIACHY CYOKYJIBTYpY 3
CUCTEMOIO I[IHHOCTEeH, sIKa M03BOJISIE BUKUBATU B YMOBAX TOTAJbHOTO CTpPecy
ta npumycy. Take OadeHHst (hOpMyBaHHsI CYOKYJIBTYPU 3JOYMHINB MiATPUMYIOThH
yrMasio gocaianukis [11; 12]. YV upomy cerci € 6ibin MPUITHATHUME T AX0AH1, AKi
JEKTIAPYIOTHCS B MEHITEHI[IAPDHUX CHCTEMAX €BPOTechbKuX Kpain. Bouu mepemda-
YalOTh TaKi IHCTUTYTH, SIK CHCTEMA OI[iHKM PU3UKIB Ta 3BaHy JUHAMIYHY Oe3IeKy y
BiITHOCHMHAX MIXK 3aCy/KeHUMU Ta ajMiHicTpaitiero. MizxkHapoaHi HOPMAaTUBHI aKTU
Ta iIHCTUTYIIII HEOZHOPA30BO 3BEPTAIN YBary ypsaay YKpaiHu Ha HeoOXiIHICTh ypa-
XyBaHHS 1HTEpeCiB 3acy/P)KEHUX, X KOPUCHY (JIJIsI HUX) 3alHATICTD, 3a/I0BOJIEHHS
noTpeb 3acypKeHnx Toio. Tak, €BporeichbKIii KOMITeT 3 3amo0iraHHs KaTyBaHHIM
PEKOMEHYE CTBOPIOBATH SIKOMOI'a Oljblle MOMKJIMBOCTEH /I 3aiiHATOCTI 3acy-
mkennx. IIpu 1boMy i 3aiiHATICTIO po3yMieThest Tpalls (6askaHO HaBYATBHOTO
XapakTepy ), HaBUaHHs, CIIOPT, 03BIJIJIS TA CIJIbHI 3aX0/IU 3 IHITMMU 3aCY/I>KEHUMU.
[Tpu iboMy Ma€ icHyBaTH MJIAaHyBaHHS BiOyBaHHS MOKaPaHHs, BKIIOYAIOYHN 1H/IM-
BiJlyaJIbHy IIpOrpamy 3allHSTOCTI 3aCy/’KEHOTO, Po3pobJeHy Ha IiACTaBi OIiHKH
notpeb 3acymkenoro [13, ¢. 25].
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Ha namry aymky, B 6ararbox Kpainax €Bponu HaBeeHi iIHCTUTYTH TakK caMmo,
dK i B YKpaiHi, He mpaIfioioTh (Ha 1o Bkasye npaktuka €CIIJI Ta koHTeHT aHami3
3apyOi’KHUX BUIaHb), ajie SIK 0a30Bi MPUHIIUIIN BOHU BiIMOBIAIOTH BUMOTAM 4acy
Ta CIPUSIOTH OiTbIT e(eKTUBHOMY BUKOHAHHIO MTOKApaHb.

Buxozstun 3 BUKJIaIEHOTO, BBAKAEMO, 1110 JIJIST TOTO, MO6 TIOKapaHHs SIK COIlialb-
HUH IHCTUTYT OTPUMAJIO PO3BUTOK, HOBUI TIO3UTUBHUM IMITYJIbC 1 1aBAJIO TIOMITHUAMN
eeKT y crpaBi 3HUKEHHSI PiBHS KPUMIHOTEHHOCTI CYCIILJIbCTBA, HEOOXigHa 3MiHA
KOHIIEIIIii MeTH IOKapaHHs, JepOMaHTU3allis 0coOU 3JI04nHId, AeMidoiorizalis
3JIOUMHHOCTI SIK I[iIKaBOTO, PU3UKOBOTO Ta 3yXBAJIOTO CIIOCOOY JKUTTSI Ta KUTTEBOI
dinocodii. [To Toro x, HeOOXiAHUI Tepers/ el OKapaHHs 3 METOI0 BKJIIOYEHHS
iHTEepeciB 3aCy/PKEeHNX, 3a0BOJIEHHS iX 6a30BUX MOTPeOD, MiATPUMKA Ta JOIMOMOTa
TaKkUM ocobaM, IX aKTUBHUI IaTPOHAsK, 3a0e3ledyeHHs i 3axucT ix mpas. [Ipuuomy
OCTaHHS Te3a € BU3HAYAIBHOIO, OCKIIbKU 3aCy/KEHHIT BiJ caMOro IodaTky Bia0Oy-
BaHHS TIOKApaHHS MMOBUHEH PO3YMITH Ta BiMyBaTH, 1110 BiH BKJIIOYAETHCS 10 1HITOTO
PEKUMY Ta aJITOPUTMY SKUTTS, SKOMY BJACTHBA He JIMIIE CyBOPa perjaMeHTallisd, a
i1 hopmyBaHHS aTMOchepH 3aIliKaBJIeHOCTI B HBOMY 1 OTO 3aXUCTi.

[ToTpibHO 3a3HAYKMTH, 1[0 B IIPABOBOMY KOHTEKCTi AysKe BasKKO BECTH MOBY, a
TAM Tlaye BPaXOBYBATH BCi HaBejleHi (aKTOPU Ta eJeMEHTH, OCKIJIbKYA I0PUINYHA
HayKa Ma€ OLIbIll BYy3bKMil 3a CBOIM 0OCSTOM IpPeAMEeT BUBYEHHS. ToMy Ieperysi
MeTH TIOKapaHHsI SIK TPABOBOTO iHCTUTYTY HEOOXITHO 3/iHCHIOBATH TOTPUMYIOUUCH,
3 0IHOTO OOKY, (hOpMaIbHOI BUBHAYEHOCTI, a 3 IHIIOrO — HATIOBHIOIOYH iHIITMM TIpa-
BOBUM 3MiCTOM.

CraButH 1iepes; MOKapaHHAM METY, MOB’SI3aHy 3 HAJAHHAM 3aCY/[KEHUM KOMII-
JIEKCY TIOCJIYT, sKi 6 3aJ0BOJIbHSIN iX «0a30Bi» 1MOTPeOH, 3pO3yMijIo, He MOKHA,
OCKIJIBKM TIOKapaHHs He MOBHHHE OyTH 1mo36aBjeHe 03HAK HEraTUBHOI OIlIHKH i
CIPUIHATTS MOBEIHKN 3aCy/KEHOTO. AJie SKIMO cepejl OYiKyBaHb MAaEMO BUIIPAB-
JIEHHsI 1 pecolliaisaiiiio, To He MO)KHa 00iliTH yBarot HeoOXisHICTh poOOTH 3 3acy-
JUKEHUM, sika 000B’s13K0BO OyJia O 1oB’si3aHa 31 3’sicyBaHHSIM 1OTPed 3aCy/IKEHOTO i
CTBOPEHHSIM YMOB JIJIS 1X 33/I0BOJIEHHS. Y 1[bOMY 3B’SI3KY /1yKe BaKJIUBUM € (hOPMY-
BaHHS Y 3aCyIKEHOr0 BIIEBHEHOCTI, 10 BiH € 0COOMCTICTIO, IKa Ma€ KOMILIEKC IIPaB
1 MOKJTUBOCTEN, a TAaKOXK BiZITIOBIIHI MeXaHI3MU 3aXUCTy MUX TIpaB. HamesHo, 11€ Tolt
MiHIMYM, SIKWiT TOBUHHI 3a0e311euyBaTH OPraHy i yCTAHOBM BUKOHAHHS TTOKAPAHb.
Tob6To ix pistibHicTh Ma€ GyTH TPaBO3axXMCHOIO Ta MiKIyBaibHOW0. Lle € ThMm Gisbir
CJIYIITHUM, OCKIJIBKH, SIK MU BXKe 3a3HA4YaJIU paHilie, 3acy/KeH] HEPIIKO 3HAXO/AThCS
i/ TTOBHUM KOHTpOJsieM iepxkaBu. OTike, epKaBa Ma€ CTBOPUTH Oe3MeuHi yMOBU He
JIMIIe JJIS CYCIILIBCTBA, a M I THX 0cib, Haj SKMMKM BOHA OTPMMA/a KOHTPOJbHI
ITOBHOB)KEHHSI.

AJle IKMM YMHOM 11€¢ MOJKHA 3aKPINATH y KPUMIHAJIBHOMY I KPUMiHAJIbHO-BU-
KOHABYOMY 3aKOHOJABCTBI, (hopMyJiooun MeTy nokapanssa? Ile nutanHs HenpocTe,
aJiKe JIOKTPUHA KPUMIHAJIBHOTO i KpUMiHAJTbHO-BUKOHABUOTO TPABa CIIMPAETHCS HA
MOKJIMBOCTI HOPMaTUBHO-TIPABOBOTO perymoBanusa. HopMaTuBHO-TIpaBOBE peryJIio-
BaHHS OpiE€HTOBaHe, IEPII 3a BCe, Ha PeajbHiCTh, TOOTO MOMKJIUBICTDH BiJTBOPEHHS
TOTO, 1110 3aKpinieHe. [HaKie MPpUIUHATI HOPMU CTAIOTh MEPTBUMM i TAKUMU, SIKi He
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MOKYTh OyTH 3actocoBati. Toai Mu OyaeMO MaTH Ie OJUH TPUKJIA HEIOCSIKHOT
METH, UM KPUMiHATbHO-BUKOHABYE MTPABO CTPAKIAE BiKe TIPOTSATOM OiJibIle BiciM-
JeCSITU POKIB.

Ak 3a3Hauvanym 3acyirKeHi y TpoBeeHOMY HaMH aHKeTyBaHHI, CTaH 3aXUIIEHOCTI
i Gesrmeky I HUX Ma€ BUpilIajbHe i Maiizke rojioBHe 3HaueHHs. Lle came Te, 4oro
Opaky€ B ycTaHOBaX BHKOHaHHs IOKapaHb i 10 HailOisiblne TYpOy€e 3acyIKeHOTO,
KOJIM HIOTO HATIPABJIAIOTH JI0 YCTAHOBU BUKOHAHHS TOKapaHb. OTxe, 3a0e3medeHHst
6e31eKH 1 3aXUCTY € OJHUM 3 HAMBAKJIMBINIMX HATIPSIMIB POOOTH YCTAHOB, i came BiH
norpebye 3HauHOro pedopmyBantst. JK cBigunTh odiiiina craTuctuka lepkaBHoi
KPUMiHAJIbHO-BUKOHABYOI CJIy:KOM, ChOrOJHI B yCTAaHOBAX PiBEHb caMOIyOCTB cepesl
3aCy/IKEHUX 3aJIUIIAETHCS JOCTAaTHBO BUCOKUM, a KIJIbKICTh BUTIQ/IKIB MOPYIIEHHS
MpaB 3acy/PKeHuX Bpaskae. ToX OYeBUIHO, 1O TIPO MOCATHEHHS METH MOKapaHHS
B3araji He HzeTbcsl. SIK 3a3HAUAETHCS Y 3BiTaX MOHITOPUHTOBUX MiCill 1IOJI0 JOTPHU-
MaHHs [paB JIIOAUHU B IeHiTeHIiapHii cuctemi, y 2019 p. 6yso nposexero 711
MOHITOPHHTOBHMX Bi3WTIiB 110 Miciib HecBoOoau (crarnom Ha 1 ciurs 2019 p. B Ykpa-
ini HamivyBasocst 5 044 ycranosu). 1li 3axoau, 3xailicHeHi YnoBHOBasKeHUM, JAJTH
3MOTY BUSIBUTH OCHOBHI TIOPYIIEHHSI [IPaB JIIOIUHKU B MiCIIsIX HeCBOOOAM, 30KpeMa:
KaTyBaHHsI, JKOPCTOKE, HEJIOJAChKe abo Take, MO MPUHUKYE TiHICTH, TTOBOKEHHSI
Y1 TIOKApaHHsI; MOPYIIEHHS TPaB Ha CBOOOLY Ta 0cOOMCTY Oe3TeKy; I0CTaTHIH JKUT-
TEBUI PiBEHb, 1O BKJIIOYAE TOCTATHE Xap4YyBaHHS, OJIAT, JKUTJIO; OXOPOHY 3/I0POB’S
Ta MeJIMYHY J0TIOMOTY; ipodeciiiny npaBauyy poromory [14; 15]. Takuii ctan cnpas
CBiIUMTD TIPO Te, IO CHOTOAHI MOKapaHHs (DAKTUYHO He MAE METH, IPUHANMHI TaKo1
MeTH, sika OyJia 6 3posymina nepconany JJKBC i sika Gysa 6 mocsukuo0. A Opak MeTn
MPU3BOJUTD /IO TOTO, IO AiSVIBHICTD 3 BUKOHAHHST KPUMIHAJbHUX TTOKAPAHb HE MA€E
3PO3yMIJINX aJTOPUTMIB, MOCIZIOBHOCTEN Ta permameHTy. KpiM TOro, BifICyTHICTb
MEeTH Y JIiSJIbHOCTI JIIOAWUHU CIIPYUHSE Te, MO 115 [iS/IbHICTh BTPAYa€ O3HAKU JIIO/IS-
HocTi. Biache, came Takuii eeKT MU I CIIOCTEPITAEMO Y MisSTBHOCTI 3 BUKOHAHHS
KPUMIHAJIBHUX MOKapaHb. BoHa BTpavyae 03HAKM JIIOSHOCTI, a 3BAXKAIOYN HA Te, 110
3aCy/PKeHi 3HAXOSAThCS IIijl IPUMYCOBUM BILIMBOM 3 OOKY 3HEOCOOJIEHOIO JAepsKaB-
HOTO amaparty, ocoba B KiHIIEBOMY TIJICYMKY CTa€ JKEPTBOIO 3JIOBKUBAHb, KATyBaHb
Ta ’KOPCTOKOTO MOBOJKEHHsT ab0 (y KpalioMy BUIAIKY) JKEPEJOM OTPUMAHHS
HE3aKOHHOTO 30aradyeHHs..

Bucnoexu. OcHOBHOIO Te3010 TIpu (hOPMYJIOBAHHI METH MTOKapPaHHS TTOBUHHO
CTaTW BCTAHOBJIEHHSI Ta 3a0e3IeYeHHsT MPaBOBOIO CTATYCy 3aCy/I’KEHOTO i 3aXUCT
fioro mpaB. OCHOBHY yBary CJIij 30cepeuTi Ha Tomy, o0 ocoba, sika BigxOyBae
MOKapaHHs, OTpUMasa crelu@ivyHnil MpaBoOBUN CTATYC, 3MICT SIKOTO BiJJOKPEMJIIOBAB
61 Taky oco0y BiJ BIJIbHUX I'POMajsiH, I€MOHCTPYBaB OU, 3 OAHOTO OOKY, 3HAYHY
PIBHHMITIO MiK BUIbHUMU Ta 3aCy/UKEHUMHU, a 3 HIIOro — OyB G TI0B’I3aHMiT He JIvIie
3 0OMEKEHHSIMH, ajie i 3 0COOJIMBUM TIPABOBUM PEKUMOM (DYHKITIOHYBAHHSI Ta JKUT-
TEAISIBHOCTI 1 TlepebadyaB BTPyYaHHs AepKaBy, B TOMY YKMCJi Y TIpUBaTHY cdepy,
BCTAHOBJIIOIOYM CBOEPIIHY OIiKY Hajl 3acykeHuM. L5 omika moBuHHA OyTH BUSIBOM
HeJIOBipH 3 OOKY CYCITiIbCTBA 1 OJHOYACHO MIATPUMKOIO 3aCy/KEHOTo. SIK 6aunmo,
3aBJIAHHS CKJIA/IHE 1 HeO[HO3HAYHE.
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Tox MeTy mokapaHHS MPOTOHYEMO BU3HAYUTHU TaK: METOIO TTOKAapaHHS €
KOMIIeHCallisl CIPUYUHEHO] 3JI0YMHOM MIKOJAU TOTEPIiJOMY Ta BiJTHOBJIEHHS
HOPYILIEHUX TpaB, 3abe3neyeHHst Oe3IeKu CYCIiJbCTBA, MOTEPIIJIOro Ta 3acy-
JIKEHOTO, a TAKOXK KOPEKITiS TOBEJIHKY 3aCyKEHOTO TIJISIXOM CTBOPEHHS YMOB,
3a JIONIOMOTOI0 SIKMX 0co0a OTPUMYE MOKJIMBICTD 3a/I0BOJIBHUTH 0a30Bi OTpeOH
3aKOHHMMU 3aco0aMu, IIJISXOM BUKOHAHHS NMPUIHATHOL COIiaJbHOI JAislIbHOCTI,
3a0e3MevyeHH sl CIelialbHOTO CTaTyCy 3aCy/sKEHOTO, 3aXUCTY WOTO TIPaB 1 HaaHHS
JIOTIOMOTH y BCTAaHOBJIEHHI COIliaJbHO KOPUCHUX 3B’43KiB Ta OTPUMAaHHS COIiai-
3aIl[IMHUX HAaBUYOK.

3BicHO, Ile BU3HAUEHHS He Oe3CIIipHe i He € BUYepIHUM, ajie IS [iJeil HaIloro
JOCJTIKEHHST BOHO € [ysKe BaKJINBUM, 00 A€ 3MOTY BUSHAYUTH HAIIPSIM ITiAXOIY 10
MUTaHHS TTPO 3aXKUCT MPaB 3aCYKEHOTO.
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The place of the prisoners’ rights protection in the content of the punishment

The article is devoted to the study of the prisoners’ rights as an element of their legal status that can
influence the determination of the purpose of the punishment. Consideration has been given to the purpose
of criminal punishment under Ukrainian criminal law and the real practical possibilities of achieving
this aim have been analysed. The author concludes that the existing purpose of the criminal punishment
is manifest in its lack of viability, which results from the impossibility of achieving it. The article states
that the current state of legal relations and the development of society require changes in the purposes of
punishment and the content of penal enforcement activities.

Reviewing the process of transforming the perception, purpose and means of achieving punishment
in penal law, the researcher argues that the principle in this sense is to ensure and respect the legal status
of the prisoners, guarantees for the protection of their rights, legitimate interests and duties. The author
points out that the law seeks to ensure that the rights of convicted persons are respected, but does not
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define it as the purpose of punishment. It is this fact that one sees inconsistency in the legal regulation
and, as a consequence, the failure to meet this requirement in the enforcement of criminal sanctions.

In his work, the author argues for the need to ascertain during the enforcement of sentences the
needs of prisoners, to take into account their interests and, ultimately, to ensure the rights of prisoners, to
create conditions for meeting their basic needs, and, above all, security requirements. In the conclusions,
the author provides a doctrinal definition of the purpose of the punishment.

Keywords: legal status of the prisoners; protection of the rights of the prisoners; purpose of
punishment; needs of the prisoners; interests of the prisoners.
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BUITPABAEHHSA TA PECOLLIAAI3ALLIA 3ACY AKEHUX
HA TEPUTOPII YKPAIHU Y XIX-XX CTOAITTAX:
TEOPETUYHUUA | TIPAKTUYHUU ACTIEKTU

Hocrioaceno ocobaueocmi GuHUKHEHHS MA DO3CUMKY GUNPAGIEeHHSA i pecouianizauii 6 cucmemi
BUKOHAHNS KPUMIHATOHUX NOKAPAHb Ha mepumopii Ykpainu. Aemopu nocmasuiu 3a memy npoamani-
syeamu ne Juwe zpadauyiln Haykoeo-piiocopcokoi dymxu, are i OoCAIOUmU piserb NPaKmuunol peaii-
sauii doxkmpunanvnux nonosceinv. OKpecieno 20106Hi iCMOPUUN ACNeKmu, Wo GNAUNHYIU HA PO3GUMOK
BUNPABIEHH MA PECOUIAN3AUTT Y BIOMENCYBANLHUL, PENPECUBHULL MA Peopanisauiiinuii nepioou icmopii
Yipainu. Bueueno npasosi nosuuii ma nayxoei nozisiou npogionux euenux 00CrioHcysanozo nepiody,
cmamucmuuni 0ani w00 KiibKocmi 3acyoxcenux oci6 na mepumopii Yxpainu, mamepianu ny6riunux
BUCYNIB NPOGIOHUX IOPUCINIE MA HUKY NEPULOOHCEPEIL ICMOPUUHOZO SHAUCHHS.

KmouoBi cioBa: BUIIpaBJIEHHST Ta PeCOIliasi3allisi; iCTOPUYHMIA aclIeKT; BUIIPABJIEHHS Ta PECOIli-
aJli3alliga 3acy/IKeHUX; BiIMEKYBaJIbHUIN, PEITPECUBHUI Ta PeopraHisalliHuii mepio/iy; BUMIPABJIECHHS Ta
pecomiamizaiisg XIX—-XX cTomiTTs.
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Hcnpaienue U peconuaan3anusl OCyKIeHHbIX Ha Tepputopuu Ykpauubsl B XIX-XX Bekax:
TEOPETHYECKHIA U IPAKTHYECKUIl aCIIeKThI

Cmamovsi nocesiuena uccied08anur) 0CoOeHHOCMel B03HUKHOBEHUS U PA3GUMUSL UCNPABIEHUSL U
PeCcouuaIu3ayuy 8 cucmeme UCNOAHEHUS YZOI08HbIX HAKA3AHUU Ha meppumopuu Ykpaunvl. Aemopol
NOCMABUIL UeIbI0 NPOAHAIUSUPOBATL HE MOILKO ZPA0AUUI) HAYUHO-PUIOCOPCKOU MbICAU, HO U UCC-
J1e008amy Yposerv NPaKmuuecKoll peaiusauui OOKMPUHALLHbIX noaoXcenutl. bouu usyuenvt eiaemvie
UCMopuYecKue acneKkmol, NOBIUAGULIE HA PA3BUMUE UCNPABTIEHUSL U PECOUUAIUAUUU 8 3aZPAOUMENbHbLLL
DPenpeccustbvlil U Peopeanu3auUoHHbLL nepuodvl ucmopuu Ykpaunot. Ilpu nanucanuu cmamvi ucnoiv3o-
8aHbL NPABOBYIE NOZUUUU U HAYUHDLE B321A0bL BEOYULUX YUEHDIX UCCLeOYeMOZ0 NePUoda, CIMamucmuveckue
Oanmvie No KOIUUECMEY OCYICOCHHDIX HA MEPPUMOPUU YKPAUHDL, MAMEPUATvL NYOIUUHBIY BbLCTNYNLEHUIL
BEOYUUX TOPUCTOB U P50 NEPBOUCTNOUHUKOE UCOPULECKOZO HAUCHUSL.

KmoueBble cioBa: ucipaBjieHe M PeCcOUATU3AINsl; UCTOPUYECKHI aCIIeKT; MCIPaBJIeHUEe U
peconuann3alysl OCyKICHHbIX; 3arpaJuTeJbHbIN, PEIPECCUBHBII U PEOPraHMU3allMOHHbII TIePUOIb;
ucmpanienue u pecoruanusanus XIX—-XX Beka.

Bcmyn. BunipasyieHHs Ta pecoltiasisallis € CKIJHUMK TIPOIECaMU Biji IIPUHITUAILY
TJIOHY, TOMCTH Ta KOPCTOKOCTI /10 TYMAaHICTUYHUX Tedill aDOiIiOHI3MY B KpUMiHO-
Jiorii. Aste BU3HaYaJbHUM Y (DOPMYBaHHI Cy4acHOTO MOTJISY Ha 11 (heHOMEHU CTaB
nepiog XIX—-XX cT., ToK came Ha HbOMY MU 3YIIMHUMOCS JIeTaJbHiIIIe.

ITutanng BUTIpaBJIEHHS Ta pecolliamisallii 3acy/KeHUX y Pi3Hi 4yacu JOCTiKY-
Basm B.A. Bagupa (V.A. Badyra), O. M. Banxypka (O. M. Bandurka), 1. T. Bora-
tupsoB (I. H. Bohatyrov), T. A. /leaucosa (T. A. Denysova), O. O. KuxureHko
(O. O. Zhyzhylenko), II. 1. Kosanescokuii (P. I. Kovalevskyi), O. E. Hara-
meB (O. E. Natashev), C. B. ITosuumes (S.V. Poznyshev), A. X. Crena-
Hiok (A. Kh. Stepaniuk), M. O. Crpyukos (M. O. Struchkov), M. C. Taranues
(M. S. Tahantsev), B. M. Tpy6uukos (V. M. Trubnykov), B. C. ¥YreBcbkuii
(B. S. Utievskyi), M. [I. HIapropoacskuii (M. D. Sharhorodskyi), €. I. Illupsinar
(Ye. H. Shyrvindt), I. B. IlImapos (I. V. Shmarov) Ta iH.

Mema i 3asdanns. Metoro 11i€i myOJiKailii € BUBYEHHST MUTaHb KOMILJIEKCHOTO
NOCTIKEHHS CTAaHOBJIEHHS 1 PO3BUTKY TIPOIIECiB BUIIPABJIEHHS Ta pecolliasizailil
3acy/pkenux Ha Teputopii Ykpainu y XIX—-XX cr. /lang peasizaiiii BkKazaHoi MeTu
cripoOYEMO BUPINIMTU TaKi 3aBIaHHS: POAHATI3yBaTH MaTepiaju BXKe iCHYIOUNX
HAyKOBHUX JIOCTI/[’KEHb; CITIBCTABUTH Ta TIOPIiBHATH JOKTPUHAJIbHI MTOJIOXKEHHS, 1X HOP-
MaTHBHE 3aKPIiNJIeHHs Ta (DaKTUIHY peastizaiiio; chopMyIioBaTH BIACHI BUCHOBKH.

Ananiz ocmannix docnioxcensv i nyoaixayii. lcropuyHy rpajgaiio HayKOBOI
JAYMKH II0JI0 BUIIPABJEHHS Ta pecolliaiidalii 3acy/PKeHUX /1eTaJlbHO OKPECJUIN
B. A. Bagupa ta T. A. [lenucosa [8, c. 8—25]. IcTopuko-11paBoBi acmnekTu 3aco-
6iB BUIIPABJICHHS Ta pecolliaizailii 3acy/UKEHUX JOCIiINB KOJEKTUB aBTOPIB 3a
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sarasibHolo penakiieio A. X. Cremanoka [57, ¢. 23—35]. IIpobiemu pecomiamizaitii
3acy/uKeHux y popeBoJnoniiaiit Pocii ta 20—-30-x pokax CPCP suBuasmu A. M. ban-
nypka, T. A. lenucosa, B. M. Tpy6uukos [2, c. 171-179]. 3aranbny icTopito pos-
BUTKY TEHITEHI[IapHOI cucteMn YKpainu mpoananidyBasun B. B. Poccixin [16; 68],
M. M. duumun [26, c. 49-85] ta 1. I. Boratupnos [5, c. 7-32]. Aste He3BaXKaiOun
Ha HagBHICTbh HU3KW IPYHTOBHUX JIOCJI/P)KEHb iICTOPUYHUN acIlieKT BUIIPABJIEHHS Ta
pecorttiamizarii 3acypxenux B Yikpaini XIX—-XX cT. 0CaiKeHni Majio, YUM i 3yMOB-
JIeHa aKTyaJbHICTh BUOOPY TEMHL.

Buxnao octosnozo mamepiany. IctopuunHmii aceKkT BUIPABIEHHSI Ta PECO-
miasizamii Ha Teputopii Yrpainum XIX—-XX cr. HaitbiIbIT MOBHO TIpOaHaTi3yBaB
[O. M. AnTtonsH, BUfiMBIIM TpU Tiepion (i3 IETKUM 3MIIEHHAM PeOopraHisalliiiHoro
nepioxy 3 1991 p. na 1953 p.): 1) BinMeskyBaJbHMIT — Yy 11€ll 1I€Pioj MEHITeHIliapHA
cucrema OyJia HallpaBJieHa Ha BiIMEKyBaHHsI 3JI0YMHILSA Bijl CyCIiIbCcTBa (Bi mepImmx
srafiok — 1917 pp.), 2) penpecuBHuil — NeHiTeHI[lapHa CUCTEMA BUKOHYBaJIa 31e01/1b-
moro Kapanbiy (yukitiio (1917-1953 pp.); 3) peopranisariiitnuii — 3MiHa cTaBIeHHS
JI0 3aCy/KEHHX, 1M0sIBa Ta PO3BUTOK HOBUX Teopiil Butpasienns (1953 p. — Tere-
pimHii yac) [1, c. 37-38]. Hoxinstioun el morjsiy, Mu cpoOYEMO JeTajbHille
OXapakTepu3yBaTH KOXKeH Ha3BaHUl 1epio.

BinMesxyBasbHuit nepioa. BunpassienHs Ta pecoitiami3aiis SK OKpeMUii aclekT
MSTBHOCTI KPUMiHATbHO-BUKOHABYOI CHCTEMU TOTOYACHOI YKPAiHW CTaIu TIPEIMETOM
Cepio3HOI CYCIiIbHOI yBaru i 00’ekToM HaykoBOTO BUBYeHHs Hampukinmi XVIII —
Ha 1oyaTKy XIX cT., y 1epioji «IpoCBITHUIILKOTO abCoI0TH3MYy>». JLOCTiIHIUKH TOTO
nepiofy 3azHavasiu, 1o 3 Apyroi nmosoBuau XVIII cT. B Ykpaini nmovyanu 3apoiKyBa-
TUCh TYMAHICTUYHI PYXH, SKi BUCTYIIUJIN TPOTU 3aCTOCYBAHHS KOPCTOKUX TLIECHUX
oKapanb Ta cTpatu [2, c. 172; 3, c. 363; 4, c. 162].

[Tepmi & peanbHi Kpoku 3 pedopMyBaHHS TIEHITEHIIAPHOI CUCTEMU HAJIEXKATh
reHepasi-rybepraropy lerbmanuman (Masopocii, 1802—1807 pp.) O. B. Kypakiny
ta immepatopy Ouiekcanapy 1. 3 IPUX0OZOM /10 BT OCTAHHBOTO OYJIO BiIMiHEHO
TiJIecHI TOKapaHHA JJIs MPUBiJelOBaHUX KaTeropiil HacesJeHHs, CTBOPEHO KOMICiio
3 Teperssily BUPOKiB, a TaKOX BUJIAHO JIEKiJIbKA YKa3iB PO MMOMUJIYBAHHSI paHilile
sacymxenux. O. b. Kypakin momnosizas, Mo Ha MPaKTUIll Yy TIOPMaX B OJHAKOBUX
yMOBax repebyBaji SIK BOUBIT, Tak i 3BUYaitHi OOPKHUKH, TOK BiH 3aIPOITOHYBAB
CHUCTeMYy PO3TOIiTy B’SI3HIB HA KaTeropii ¥ MPOCUB HAAATH JIO3BIJT Ha MPOBEJCHHS
BisnoBiENX pedopm. Y Bianosins Osexcanap I Bumas ykas Big 28 cepriast 1802 p.,
nie OyJio BIepiiie 3aKOHOaBYO 3aKPIiTJIEeHO CHCTEMY PO3MOJIiIy B's13HiB, a 19 jumHs
1819 p. 3atBepauB Craryt ToBapucTBa MiKJIyBaHHSA MPO TIOPMHU, SIKE€ TOJTOBHOIO
METOI0 CBOE€I1 J[iIJIbHOCTI BU3HABAJIO JTOCATHEHHSI MOPAJIbHOTO BUIIPABJIEHHS 3JI0-
YHMHIIB Ta MOKPAIaHHs CTaHy MiCIlb yB'si3HeHHsI. Ha ToBapucTBO OyJI0 TTOKJIAIEHO
HpOBe/IeHHsT POOOTH i3 3JIOUMHIISIMU Ta HACTAHOBJIEHHS y MPpaBUjIaX OJIar0YMHHOCTI i
JOOPOIIOPSZHOCTI, OpraHizailist mpaili Ta HaBdaHHs [5, ¢. 13; 6, ¢. 17, 21, 22; 7, c. 143].

HesBajkatoun Ha HU3KY MO3UTUBHUX 3MiH, 3 MPAKTUYHOI TOYKU 30Py BUIIPAB-
JieHHsT 32 (hOPMOIO Ta 3MICTOM BIiZITIOBIZIAJIO CaMOMY TIOKapaHHIO, a 1Or0 KPUTEPisiM He
6yJ10 HajaHo socTaTHbol yBaru. Tak, Ocun Toperysaa y 1815 p. nucas, 1110 OKapaHHs
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MOBUHHO TOJIATaTH Y (PI3UUYHUX CTPaKIAaHHAX Ta NMPUHMIKEeHHI yecTi. besyects um
COPOM, IOB’sI3aHI 13 3aCTOCYBAaHHSIM [TOKapaHHs, BiH BUSHAYMB SIK HailOLIbLI Haiii-
HUI 3acib [JIs1 ToTlepe/isKeHHsT BUMHEHHsI 3JI04MHY. 3 POOOTH aBTOpa Ta aHAJI3y
HU3KW HOPMaTUBHO-TIpaBoBUX akTiB KiHis XVIII — nouatky XIX cT., mpoBeseHoro
M. @. BiaagumupcbkuM-ByaHoBUM, MOKHA 3pOOMTH BHCHOBOK, IO KPHUTEPIEM
BUTIPaBJIeHHsT OYJI0 (haKTHYHE 3aCTOCYBAHHS TIOKAPAHHS JI0 3aCY/PKEHOTO, ajl’Ke BOHO
MaJI0 BUKJIOYHO BiNIATHUIN XapakTep. sKOAHUX IHIIUX YyMOB Ha MOYATKY JOCJIi-
JUKYBAHOTO TIEPIOy He BUCYBAJIOCH aHi HAYKOBIIIMU, aHi HOPMATHUBHO-TIPABOBIMU
aktamu [3, c¢. 373-374; 6, c. 28—-29, 35-39; 8, c. 17].

Pecorriamizartist 3a ¢popMoIo Ta 3MiCTOM MaJjla CTUXIMHUHN XapaKTep, ajKe Ipo-
Bo/IMJIach Ge3 HOPMATUBHOTO 3aKPillJIeHHsT Ha BAACHUI po3cyl ToBaprCTBOM MiKJIy-
BanHs 1po TiopMmu. | xoua y CraTyTi ToBapucTBa HEMA€ >KOJAHUX MPSIMUX BKa3iBOK
Ha 000B’SI30K HiK/IyBaTUC IIPO 0Cib, AKi BixOym mokapanus, ogHak 3 1820 p. itoro
TIPeICTAaBHUKYN HaJZ[aBaJIy OJISAT, TPOIIII i OpraHi3arliiHy J0TIOMOTY, y TOMY K POIIi Ha
BuMory wieHiB [leTepOyp3pKoro KomiTeTy OyJI0 CKacOBAHO MPAKTUKY YTPUMaHHS
3aCy/KEeHUX y HalmmMiiHuKax; y 1822 p. Baskki kaiijanu GyJio 3aMiHEHO Ha TIOJIETIIEH]
il BcTaHOBJIEHO 3a00pPOHY Ha 3aCTOCYBaHHsSI KalAaHiB 11 HII' CTOCOBHO KiHOK; Y
1826 p. GyJo 3ampoBayKeHO 3a60POHY Ha 3aCTOCYBAHHS [IJIsl apPEIITAHTIB JIAHITIO-
riB i «crizbuiB». Y 1827 p. Gys0 061alITOBAaHO TUMYACOBUI IIPUTYJIOK, a 3 1832 p.
«OyIMHKY TIPaIli», B SIKUX 3aCy/PKEHI MCJsT BiIOYTOTO MOKAPAHHS 3HAXOUIN <ITPO-
KOPM BJIacHOIO Tipareio» [2, ¢. 172; 7, ¢. 145; 9, c. 18].

HactynnuM KpokoM Ha 1IJISAXY BIOCKOHAJEHHSI CUCTeMM BUKOHAHHS ITOKapaHb
JIOPEBOJIOLIITHOTO Tepioly CTajo MPUUHATTS YJI0KeHHS MPO TTOKapaHHS KPUMiHAIbHI
ta BunpasHi 1845 p., 1m0 GHaKTUIHO BBAKAETHCS MEPIIUM KPUMIHAIBHIM KOJEKCOM
Pociiichkoi immepii, 10 cKIamy sSKoi, SIK BiZloMO, BXOAM/IA OiIbIIAa YaCTHHA TEPUTOPIi
cydacHol Ykpainu. TyT Buepiie 3yCTpiduaeTbCcsl 3aKOHO/IABUO 3aKPITJIEHUN TEePMiH
«BUIIPaBJICHHS» 3a 3JI0Y4MHU Ta MPOCTYIKH, BiJIIIOBIHO /10 CTyIeHs IX TSYKKOCTI,
BUHHI Ii/JIAI0THCS TOKAPAaHHSM YU BUIIpaBJeHHIo (11. 2). BunpaBHuMU OKapaHHIMUI
3a 11. 30 BBaxkasmcs: 1) HampaBeHHs 10 BUTPABHUX apeCTaHTCbKUX BiJIIJIEHD 3 TI0B-
HUM 1030aBJICHHSAM MPaB; 2) THMYAcOBe YB'SI3HEHHS 3 MOBHUM 030aBJICHHSIM TIPaB;
3) TuMyacoBe yB'si3HeHHs y (hOPTEIli 3 MOBHUM T030aBJIEHHSAM PaB; 4) THMYACOBE
VB'sI3HEHHSI 3 TI030aBJIEHHSIM JIMIIEe OKPEMO BU3HAYEHUX TIPaB; 5) THMYACOBE YB'sI3-
HeHHsT; 6) THMUYAcOBUM apeniT; 7) 3ayBaskeHHsT B IPUCYTHOCTI cyny. [lutanns peco-
miastizartii B YI0:KeHHi He BUCBITIIOBAIOCS, a y 11. 58.2 3a3Havasiocs, 1o ocobam, sKi
BiZIOy/IM TOKapaHHs Ta OyJIM MiAmaHi HArIsAy HoJIiiii, 3a00pOHSIEThCs TepedyBaTH
B OKpeMUX MiciieBocTsix iMmmepii. Taka 3a60poHa, 3BiCHO, JKOJHUM YMHOM HE CIIPHU-
s71a HOPMAJIbHIN alanTallii y CyCIiJIbCTBI Ta T0aTKOBO (popMyBajia MCUXOJIOTIIHITI
CTaH «BWTHAHIIIB», TAK CaMo, SK i BIUIMBAJIA HA yTepeskeHe HeTaTUBHE CTaBJIEHHS
MiCI[€BOTO HaceJeHHs.

Cam HOpMaTUBHWH TPABOBUI aKT OTPMMAaB HEBUMCOKI OIIHKW HAyKOBIIIB. Tak,
M. /1. CeprieBcbkuii 3a3HauaB, 1[0 HaraJbHi MOTPeOU MPABOBOTO JKUTTS 3aJUIIHU-
JINCh HEBUPINIEHNMH, a CaM 3aKOH BUSBUBCS 3aCTapiJuM YK€ Ha MOMEHT TIOSIBH.
M. C. TaranieB, KOMEHTYIOUU TIOJOKEHHS T1. 2 3a3HAYaB, 1O TPUITYIIEHHS OO0
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BUIIPABHOTO BIJINBY Ha YB'SI3HEHUX y TOTOYACHUX B'A3HUIAX MAJO JOCTATHHO
CYMHIBHMI XapaKTep Ta HU3bKY NpPaKTU4YHY peaJizaiito. [IpoTe, gk 3a3Hauas
JI. B. Barpiii-lllaxmatos, vHi M. C. Tarannes, C. B. Ilo3aures, TBopIli YI0:KeHHS
PO TIOKapaHHS KPUMiHAJIbHI Ta BUIIPaBHi, He MMPOBOWUIN BiIMiHHOCTI MiX ITOHSIT-
TAMU KPUMIHAJIbHOI BiJIIIOBIAJIBHOCTI 1 MOKapaHHs, OTOTOXKHIOIYH IX MixK c000I0.
[10, c. 1, 3, 4, 7; 11, c. 966; 12, c. 483; 13, c. 18].

[TounnHatouu 3 apyroi nosounn XIX cr., B yMoBax Oyp:KyasHux pedopM 3pocTae
3arajibHa KUIBKICTh POOIT, y SIKUX HA OCHOBI aHAJII3y HAKOIUYEHOTO JOCBILY A€TATHHO
1 IOCUTHh KPUTHUIHO OITIHIOETHCS TOTOYACHWH cTaH TiopeMHoi cuctemu. Tak, C. B. I1os-
HUIIEB BKA3yBaB, 1[0 Hacmpasi TiopMu Pociiichkoi iMmepii 60-x pokiB xapakrepu-
3yBaJIMCh BOTKICTIO, THUJIUM TIOBITPAM, TICHSIBOIO Ta MOBHOIO BiZICYTHICTIO 3aXO/liB
MOPAJIbHOTO BIUIUBY Ha YB'SI3HEHMX. 32 1IUX YMOB BUIIPABJIEHHS SIK MeTa TTOKapaHHs
BCE YaCTillle 3rajly€ThCsl y JAOCIPKEHHSIX MTPOBIIHUX HAYKOBIIB. A OKpeMi poOOTH,
gk ot «ITosbaBnenns Boui K nokapanus sunpasue» M. @. IIpguinHikosa, yepes
BIJIKPUTY KPUTHUKY iCHYIOUOTO CTaHy MicCIlb M030aBJIeHHSI BOJIi B3arasi He PO
IIeH3ypy Ta He BUHIILIN APYKOM [4, c. 162—165; 14, c. 148, 151; 15, c. 13; 16, c. 23;
17, c. 209; 18, c. 18, 24-25, 189; 19, c. 25].

Hacrynmaum kpokowm craso npuiiasarts 12 6epesnst 1879 p. 3akony mpo opraHiza-
1ito [0J10BHOTO TIOPEMHOTO yIIPaBJliHHS, YTBOPEHHS MOCA/IU TIOPEMHUX 1HCIIEKTOPiB
y 1880 p. nmst marasamy 3a AisSIbHICTIO MiciieBUX B s3HUIL Ta y 1890 p. — TropeMHO1
IHCIIeKIIil, 10 03HAMEHYBAJIO CTBOPEHHSI PO3Tay’KeHOI CUCTEMU KPUMiHATbHO-BU-
KoHaB4Yol cay:k6m. Y 1895 p. TosoBHe TIOpeMHE yIPaBJiHHS 3 MiAMOPSIAKYBaHHS
MinictepcTBa BHYTPIIIHIX CIIPaB MepeaeThbCda Y MiANOpSaAKyBaHHS MiHicTepCTBY
foctutii, a 1896 p. hopmyeTbes cucteMa KOHBOWHUX KOMAHI IJIs1 TPAHCTIOPTYBAHHS
3acyskenux [, ¢. 17—18; 11, c. 1041; 20, c. 1; 21, c. 376; 19, c. 27] .

Crig 3ayBaskuTn, 10 1poBezieHi pedhopMu OTpUMAaM Pi3HI OIIHKU cepeji Hay-
KOBOI crijibHOTH. Y ipyTiii mosoBuHi XIX €T. movanmacst akTUBHA TTyOJIiKaIlist JOKy-
MEHTIB, apXiBHUX MarepiajiB, 30Mpancs, CUCTEMAaTU3YBAINCS I y3araJbHIOBAJIMCS
(axtnuni pani. Tak, 3a nanumu MminicteperBa foctuilii, siki HaBoauTh I1. I. Kosa-
JIEBCHKWII, He3Bakatouy Ha (opMajbHy poOOTY 3 BUIIPABJIEHHS 3aCy/KEHUX, Y
nepion 3 1874 p. mo 1894 p. 3pocia KinbKicTh 3apeecTpoBaHuXx 3/04nHiB. Y 1893 p.
I. C. @enpainiTeiin ykazyBaB Ha HEJOCKOHAICTh 3aXO0/1iB, SIKi YPsi/l 3aCTOCYBAB I10/I0
BUIIPABHOTO BIJIMBY, T4 MiJITPUMYBaB JAYMKY CBOIX CyYaCHUKIB MPO HE3a/[0BiJIbHI
nokasHukn 3apeectpoBanux 3ysounHiB. [Ipore C. K. Toresns y 1906 p., nocunaouuch
Ha craructuyti gani €. M. TapaHOBCHKOTO, 3a3Ha4aB, 110 OMYOJiKOBaHi TTOKA3HUKU
€ JIOCTaTHbO HETOUHMMM, a 3arajibHa KiJbKIiCTh 3JI0YMHIB HACIIPaB/li 3MeHIuIach |16,
c. 29; 18, c. 189—-191; 22, c. 5-6; 23, c. 10—-14].

Y cBoix croragax B. /I, Birercokuii-CubipsikoB Bkasye, 1mo 1907—1909 pp. cramu
1epioIoM BiifiCbKOBO-TIOJIBOBHX CY/IiB, 32 BUPOKAMU SIKMX OYJIM MEPEIOBHEH] B SI3HUIII
Ta Katopru. Miciist 036aBJIeHHsT BOJIi He BUTPUMYBAIM HABAHTAKEHHSI, 1110 HEOJMIHHO
BUKJIMKAJIO HEOOXiZHICTD 3aciaHHs yacTuHu yB'sisHenux a0 Cubipy [24, c. 11-13].

3 1909 p. na Tepurtopii Pociticbkoi imMTepii moyaan 3acTOCOBYBAaTH YMOBHO-/IO-
CTPOKOBE 3BIJIbHEHHST JIUIS 3aCy/IKEHUX, 10 TIO3UTHBHO cebe 3apeKOMEH/LyBaJIH TIi/|
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vac BigOyBaHHs MOKapaHHs. SIK pesysbrart, 3a 1910 p. BiANOBIZHO 10 HOBOTO 3aKOHY
Oy10 3BisbHeHO 12353 ocobu. [{yisg HUX YCTaHOBJIIOBAIKUCH BUILIATH, IO HepejaBa-
Jiuch Ha 30epiraHHsT BiANOBITAJLHIM 3 HATJISI/L Ta BUAABAJINCH 3BiJIbHEHUM YaCTH-
HaM#u 3a HeoOXximgHOCTI [2, c. 178; 25, c. 20; 26, ¢. 1-7; 7, c. 211].

Jloromora yB'sI3HEHUM TI0Yasia aKTHBHO PO3BUBATHUCS Y BCiX TYOEpHisIX TiCJIst
1909 p. BianoBigHo /10 3BiTY TOJOBHOTO TIOPEMHOTO YIIPABJiHHSA Ha MOMEHT 1 ciuHs
1913 p. 6yz0 3apeectpoBano 117 TOBapuUCTB, IPOTE PE3YJIBTATH IX AISJIBHOCTI OyIn
cimabkumu. Tak, y 1909 p. gonomory y 3abesredeHHi ofsarom, iKelo Ta sKUTI0M OTPH-
masn MeHin Hixk 1000, y 1912 p. — 1237 ocib [2, c. 177].

OnmHVME 3 OCTaHHIX IepeApeBOJIIOIIMHNX HOPMAaTUBHUX aKTiB, IO perjaMeH-
TYyBaJIM JiSIJIBHICTh TIEHITEHIIapHOI cucTteMu PociiichKoi iMIiepii, ctann 3arajibHa
TIOpeMHa iHCTPYKIlis, 3aTBepaxkena 28 rpynus 1915 p. MinicTpom ocTuiii
O. O. XBoctoBuMm, Ta [IpaBuia BHyTPIIIHBOTO TIOPEMHOTO PO3MOPSAKY Bim 1916 p.
[7, c. 213; 27, c. 68].

Penpecusunii nepioa. 3 moyarkom moTHEBOI peBosotii 1917 p. 6ysno pos-
rpomyieHO TosloBHE TIOpeMHe YIIpaBJiHHA, 3HUIIEHO MOTO apXiBU Ta TIOTOYHE JiJ10-
BoJCTBO. Y Oepesti 1917 p. TumuacoBuM ypsioMm 6YJI0 CTBOPEHO KOMICIIO 3 METOIO
PO3pO6JIEHHST Ta BBEJICHHST B JIiI0 HOBOTO KPUMIiHAJIBHOTO yioskeHHs. Ha 3aciganni
6 Gepesnst 1917 p. GyJI0 NPUIHATO Pill€HHS PO OTOJIOIIEHHS MacOBOi aMHiCTii 3
METOIO 3MEHIITUTHA HaBaHTAKEHHS HA 3aKJIa[ BUKOHAHHS TTOKApaHb Ta 3MIHCHUTH
JIOIATKOBY MOOLII3AIliIo0 3 YKC/Ia MPare3/aTHOrO Y0JI0BIYOr0 HACEIEeHHsI 10 BITaCHIX
36poitnux popmysanb. Ha nymky icropuka B./I. Binencbkoro-Cubipsikosa, came 3
KaTOPTH, 3aCJIaHHS Ta eMirpallii MpuHIan ToJ0oBHI (DYHKITIOHEPU peBoJollii. byso
HPUITHATO PillleHHs PO BUJIJIEHHS KOIUITIB Ha JOIOMOrY ocobaM, 3BiJIbHEHUM i3
VB'SI3HEHHS 3 MOJITHYHUX MOTHBIB. IIpore ciabkicTh meHiTeHIiapHoi crucTeMu
He 3MOTIJIa BTPUMATHU THUCKY i BIPOMOBK HACTYITHUX MICAIIB 3 TIOpeM (haKTUIHO
6y10 3BisbHEHO 88 097 0cib, 3 IKMX 3a pi3HUMHU AaHUME Bix 67% mo 93,5% ckiia-
A caMe KpuMiHa/bHI B'si3Hi. 7 Gepesnst 1917 p. Ha nocany HavasbHuka ['TY
(y noganbiomy TosoBHE yIpaBJiHHS MiCISIMU yB'si3HeHHs) OyJI0 IIpU3HAYEHO
MPUXUJIbHUKA KOHIIeNIii BunpabiaeHHs 3acymkennx O. O. JKmxunenka. Y Hakasi
Ne 1 Bix 8 Gepesns, HagicaHOMy Ha MICIS 3a HOro HiANKMCOM, 3a3HAYAJIOCH, IO
TOJIOBHOIO METOIO MTOKAPaHHsI € BUTIPABJIEHHS JIIOUHU, OyJI0 3a60POHEHO BUKOPH-
CTaHHS KallJlaHiB Ta HapydYHUKiB, 12 GepesHst OyJI0 CKACOBAaHO CMEPTHY Kapy Ta
TiziecHi mokapaHus1, 17 Gepe3Hss — GUTTS pisKaMu i HaJAATaHHS TaMiBHOI COPOYKH.
[5, c. 18-20; 21, c. 376; 24, c. 11; 28, c. 8, 10, 11; 29, c. 19; 30, c. 10; 31, c. 70; 32,
c. 231-233; 33, c. 11].

3 iHIIOTO0 OOKY, CIIOCTEPITATIOCS BIPOBAKEHHSI KapaJbHUX 3aXOJliB Ta MOCHU-
JIEHHsI KpUMiHaJIbHOI BigmosiganbHocTi. Tak, 30 TpaBHs OyJI0 IPUIWHSATO TTOCTAHOBY
PO TIOCUJIEHHS TOKAapaHb 32 aHTUBOEHHI BUCTYNH Ha (GpoHTi. PempecuBHa Misiiib-
HicTb TrMUYacoBoOro ypsmy MOMITHO 3pOcia MiCad PO3CTPLIY JUITHEBOI IEMOHCTpPAITil
B Ilerporpaxi. Yke 12 jmmnus Oy cTBOpeHi BiiChKOBO-PEBOJIOIIIHI Cyu Ta Bij-
HOBJIEHAa cMepTHa Kapa. Ha MicIsix mocTymnoBo OyB MOCUJIEHUN i PEKUM TPUMAHHST
VB'SI3HEHUX, BiTHOBJIEHO OOIIYKH, KaMepHe YTPUMAaHHSI, BBe/IeHI 0OMeKeHHST B opra-
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Hizalil mobayeHb 3 BiABiAyBauaMu TOIIO, L0 IIPU3BEJIO 0 IIOBEPHEHHS I10JIOKEHb
3araspHoi TIopeMHoi iHcTpykitii 1915 p. [28, c. 11; 32, c. 234; 33, c. 15].

[TpuHIIMTIOBO HOBWIT eTar y PO3BUTKY icTopiorpadil mpobsemMu movYaBcst Mmicst
’KOBTHEBOTO TIEPEBOPOTY Ta BCTAHOBJIEHHS PaASTHCBKOI BJAIW, KOJU JOCJi/KEHHS
3 TYMaHITapHUX HAYK, Y TOMY YUCJi ¥ Ti, IO CTOCYyBaJUCS TeHITeHIliapHOo1 chepn,
HaOyJIM BUPAsKEHOTO MOJIITHKO-1€0JI0TTYHOr0 BiATIHKY, IKWMi1 BU3HAYABCS BHYTPIll-
HBOTIOJITUYHOIO JOKTPUHOIO, 3aCHOBAHOIO HAa KOMYHICTUUHIN imeosorii. Bixpasy
micsist nepeBopoty y Kuesi 6yB Bumanuit 111 YuiBepcan, sikum mporosocuan Ykpa-
iHChKY HapozaHy pecnyOmiky (mam YHP), ckacyBasu cMepTHY Kapy, a 3aKOHOM PO
amHicTio Bix 19 mucromaza 1917 p. 3BiIbHUIN TOJITUYHUX B'S3HIB. 24 jJUCTOMaAa
pangHcbka Baaga Bunae gekpet PHK Ne 1 «IIpo cyny, 3a akumu cyam Masu 1npaBo
BUKOPUCTOBYBATU 3aKOHU IOBAJIEHUX YPSIiB Y BUMAJKY, AKIIO BOHU He BifiMiHEH1
PEBOJIOIIITHOI0 BJIa010, 25 nuctonaza Ykpaincbka llenTpanbha Pama yxsamnia
CXOsKe PIllleHHs, SKIM J03BOJISTIOCS KepyBaTUC TPUHHATIME 70 IIbOTO HOPMAaTHB-
HO-TIPABOBUMH aKTaMM, SIKIIO iX He OYJI0 3MIiHEHO 41 CKacOBAHO. Y MOMAJIBIIOMY
aZIMiHiCTpallil yCTaHOB BUKOHAHHS TIOKAPaHb Y CBOIN JIIJITHOCTI KepyBasacs HopMa-
TUBHO-TIPaBOBUMU akTaMu daciB ['TY. 3aramom y niepiox npasainas Y HP na tepu-
Topii Ykpainu B noBHOMYy 06c¢s3i mistB Kpuminansuuii kogexe 1903 p., Topemuuit
CTATYT, OKPeMi 1HCTPYKIIii JI0 CTaTyTy, TOCTAHOBU TWMYacoBOTO ypsiy Bif 6 aumHs
ta 2 ceprinst 1917 p. [16, c¢. 30—31; 26, c. 60; 34, c. 125; 35, c. 22; 36, ¢. 145-146; 37,
c. 67-68; 38, c. 399, 463-464, 477].

3apybixkHi axiBIl Tex 3ayBaxkyIOTh J€sKi 0COOJUBOCTI TAKOTO 3aKOHOIABCTBA.
Tak, nanpuknaz, Ha AyMKy aHrjAificbkoro opucta JI. PaasnnoBuya, «aBTOpUTapHiil
MOJIeJIi KPUMIHAJIBHOI IOCTUIlIi» MPUTAMaHHEe PO3IJINBYACTE BU3HAUEHHS 3JI0YUHIB,
cabKi BUMOTH JI0 /IOKa3iB BUHU, BUKOHAHHS CYMISIME il POKypOpaM# BKa3iBOK
BJIa/IA, CYBOPi BUPOKH, 1103aCy/I0Ba peripecis Ta cekpeTHicTh. [loabebkuil coriosor
A. IToaropenpkuii TOBOPUTDH PO MOCJIYKJIMBUX CYAJIB, MOJITH30BaHe TJyMadyeHHs
3aKOHIB, HerepebauyBaHiCTh 3aKOHO/IABILIB, CYBOPI TIOKapaHHsI i PETyJIsipHE BUKOPH-
CTaHHSI CEKPETHUX MTPABOBUX PO3TOPS/KEHb. 3arajoM eroxa TPOMaJITHCbKOI BiliHH,
110 HacTasa 3a JKOBTHEBOIO PEBOJIIOIIEI0, XapaKTepU3yBaIach HAI3BUYAHUMU peripe-
CUBHUMU 3aXOJ[aMU, METOI0 SIKUX OyJIO TOTajbHE MPUIYIIEHHS OyAb-IKUX CIIPOO
60poTHOM 3 HOBUM ycTpoeM. OpraHamMu perpecii BUCTYHAIN MEPEBAKHO HE CY/H, a
OpraHu aJIMiHICTPATUBHOI IOCTUIII], SIK TOKAPAHHS HA MPAKTHUIll YacTO 3aCTOCOBYBAIN
posctpin [37, c. 4-5; 39, c. 22; 40, c. 422; 41, c. 217].

Karopra i Bucusika aktuBHo 3actocoByBasucs B Y HP gk 3a yaciB llentpanbnoi
Panu, Tak i /lupexrtopii, Hampukaaz, 3a 3akoHOM «IIpo mokapaHHs BCiX yYaCHUKIB
BiliHU 1 IOBCTaHHs pOoTH YKpainchkoi /lepskaBus Bim 5 G6epesnst 1918 p. ¥V mpomy
koHTeKkeTi O. CkHap monosBizas 9 kBiTHs 1918 p. Mpo HeMOACHhKI YMOBU TPUMaHHS
noBcTaniiB-6iabmoBHKiB (200—300 0cib y MmizgBaJILHOMY BOTKOMY HPUMIIIEHH], SIKE
pospaxoBate Ha 50 0cib 6Ge3 KOAHUX BUCYHYTHUX 3BUHYBaveHb), a 13 kBitHs 1918 p.
minictp cynoBux crupas C. II. lesyxin BkazyBaB Ha Ts)KKe CTAHOBUIIE 3acy/Ke-
HUX 4Yepe3 PYiHYy Ta roJioi BHACTIOK HecTadi (piHaHCyBaHHS. Y CBOIX CIOTajax
J1. B. KpumiHcbkuii — TopeMHUi iHcriekTop YepHiriBebkoi TyOepHii — mucaB mpo
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HOCTIHI MPUHUKEHHS], aHAPXII0 Ta HEIiKOHTPOJbHICTh MiCIlb TT030aBJIEHHS BOJII.
[Ticas mpuxomy 10 BJAAU YPSJOBUX CTPYKTYP YKPAiHCBKOI Jiep:KaBU reTbMaHa
I1. CxopomajichKoro, 10 AKUX BXOJIWJIM TaKi Bizjomi BueHi-topucty, sk I. O. Kicrs-
kiBcbkmit, M. I1. Uybuncokuii, M. M. MorussitHcbkuil Ta iH., mpobJieMa epeycTporo
CHCTEeMV BUKOHAHHS KPUMIiHAMBHUX MOKapaHb BUpillieHa He OyJa, Xoya CIOraau
OUYEBU/IIIB CBi[YaTh MPO TOKPAIIeHHS PEKUMHUX YMOB YTPUMaHHS 3aCy/IsKEHUX.
Jlesiki KpOKM B 1{bOMY HampsiMi GyJio 3pobiieto J{upekropiero, ajpke y jmmsi 1919 p.
C. B. Ilermopa 3arBepauB tumuacoBuii CtaTyT BHYTPINIHBOI cory:KOU (KOMIOBaB
Craryr BHYTpinmHboOi caysk6u Pociiicbkoi immepii Bix 1 6epesnst 1916 p.) ta 3akoH
«IIpo cymoumHCTBO B MTAaTHUX cylax» Bin 4 ceprag 1920 p., akumu cepep iHIIIOTO
perJaMeHTYBaJINCs MUTAHHS BUKOHAHHS TIOKapaHb, IipaBa, 000B’SI3KH, YMOBH Ta TIijl-
craBu yTpuMaHHs 3acympkenux. [Ipore Ykpaincoka Hapogna Pecriybsika He 3Moruia
yrpuMaTu Biaaxy i npuitasati y 1919—-1920 pp. noJokeHHs IPakTUIHO He OYJI0 pea-
JizoBano [9, ¢. 20; 26, c. 61; 33, c. 1619, 22; 42, c. 87-88; 43, c. 64—65; 44, c. 57,
45, c. 180, 260, 271-272; 46, c. 473—474].

Y ueit wvac y PCOCP 16 tpaBust 1918 p. GyJio cTBOpeHO peBOOIiiTHIIT TPrOY-
HaJT; 3a MocTaHoBoio «IIpo yepBoHUil Tepop» BiJ 5 BepecHs OpraHaMu HaA3BUYaiHOI
Komicii 6ynu penpecoBani 31389 ocib, 3 sikux 6185 — Gysm poscrpisstai, 14 829 —
yB’s13HeHi, 6407 — 3amporopeni y KOHIeHTpalliiiHi Tabopu, 4068 — B3ATI B 3apyYHUKH.
3 30 smcromama 6y0 3a00POHEHO TIOCUIATUCH HA OY/b-sIKi HOPMATUBHO-TTPABOBI
aKTH JopeBoJiotiitHoro nepioxy. 3 15 kBitHs 1919 p. i 17 tpaBus 1919 p. 6yno
3aKOHOJIABYO 3aKPillIEHO CTBOPEHHSI KOHI[EHTPAILiHHUX TabOPiB, sIKi mepedyBau y
BimanHi Hapkomaty BayTpimnix cipaB (HKBC). [lo xinmg 1919 p. Baamocs chopmy-
BaTu GiJIbIIICTH HOPM i3 3arajibHOT YaCTUHYM KPUMIHAJIBHOTO MPaBa, i 6yJ10 IPUITHATO
Kepisni 3acanu 3 kpuminaiabaoro mpasa PPOCP 1919 p., BBezieni y ziito Ha TepuTopii
Ykpainu ypsimom pecrrybsiku B 1920 p. Ha rpyzens 1921 p. y 120 tabopax HKBC
axtuuno mictuiocs Bix 30 1o 60 THC. YB'sI3HEHNX, 3 AKUX 44,1 % — 3BUHYBaYeHUX
y KOHTPPEBOJIOMIHIN mistmbHOCTI [37, ¢. 32; 42, ¢. 89; 48; 49, c. 37].

3arajoM MOKHa CTBepiKyBaTH, 110 y nepion 1917-1921 pp. xoanoi npodi-
JIaKTUYHOI, BUIIPABHOI ab0 K OpraHisamiifHoi JOTIOMOTH B’SI3HSIM He HaJaBaJoCsd;
3aKOHOMIPHO BHHUKAJIM IPOOJEMH 3 XapUOBUM Ta PEYOBUM 3a6e3IeUeHHSIM. 3HAUHO
3pic piBeHb penuuBHOI 3J09MHHOCTI [J, c. 18; 50, c. 25].

[TomanbiioMy PO3BUTKY HEHITEHIIAPHOI MOJITUKN PAASTHCHKOTO PEKUMY OYJIH
IIpUTaMaHHi /[Ba KOHIIENTyaJbHI HampsiMu: 1) sKOpCTOKe NMPUAYIIEHHS KOHTPPEBO-
JIOTTIT Ta 2) «BUXOBAHHSY, TTOTIM — <«BUIIPABJIEHHS», a 11le Ti3Hillle — «BUIIPaBJIEHHS
il IepeBUXOBaHHS» 3acy/keHux. Y 1922 p. mpu 06roBopeHHi MPOEKTY HOBOTO KPH-
MiHAJIBHOTO Koziekcy Ha TpeTiit cecii BIIBK IX 3’i3my mapoxnmii komicap focTHIIil
JI. 1. Kypchkuii HaroJomyBas, 1o 3JI09UHIT HEOOXITHO 130JII0BaTH Ta CIIPOOYBaTH
BUIIPABUTH, ajle HE 3aCTOCOBYBATU MTOMCTY. Y HayIli /le/lajli yacTilie AOCTiKyBaIn
npobIeMaTHKY 3araJIbHOTO Ta CIHEIliaIbHOTO TONePe/KEHHsI 3I04MHIB Ta 60POTHON
i3 PenMANBOM MIJITXOM BUITPABJIEHHST 3acy/KeHnX ocib. Ha Ti1i rpoMaistHChKOT BiiHM
i «<4epBOHOTO TepoOpy» Ha CTOPIiHKAX MEPIIOTO PAJTHCHKOTO IOPUINYHOTO KypPHATY
«ITposierapchka pPeBOJIONIs 1 TipaBo» OyJia AUCKYCist PO MOKJIUBICTD BUIIPABICHHS
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[PEICTAaBHUKIB €KCIIyaTaTOPChKUX KJIaciB. Y ¢BOIX poboTax iHImi ydeHi TOro dacy
3a3HavasIH, M0 TIOKApaHHs X0ua i Ma€ eJleMeHT PelpecuBHOCTI, ajie CTpax Ta BijmiaTa
MaloTh T y Munyse [8, c¢. 18; 19, c. 33-36; 31, c. 70; 39, c. 19-22; 42, c. 92; 47,
c. 41-44; 51, c. 81; 52, c. 18; 53, c. 23].

Po3BuTOK TeHiTEeHITIapHOT CUCTEMU TTPOJIOBKUBCS MPUUHATTAM y cepiii 1922 p.
nepiioro KpuMiHabHOTO KOJIEKCY HA TEPUTOPil YKpaiHW, IKUM BU3HAYUB CUCTEMY
KpUMiHATBHUX TIOKapanb, y 1924 p. — meproro pagsincbkoro BumpaBHO-TPyn0BOTO
KOJIEKCY, 1110 3YMOBWJIO BUHUKHEHHSI HOBOI Tajy3i — BUIIPABHO-TPYIOBOTO TpaBa.
23 xoBtHst 1925 p. II cecis BYIIBK IX ckiukants 3arBepauia BumpaBHo-Tpy-
nosuii kogeke YPCP, mo mouas gigtu 15 aucromaga 1925 p., Toro s poky 0yJio
npuiitsaTo ITosoxkeHHsT PO Beepociiichki Ta ryOepHChKi (00JsacHi, KpaitoBi) Komi-
TETU JIOTTIOMOTH YTPUMYBAHUM Y MICI[IX 1MO30aBIEHHS BOJI Ta 3BULILHEHUM 3 HUX.
OcHOBHMMHU 3ac00aMU BUIIPABHOTO BIUIMBY OYyJI0O BU3HAYEHO CYCHIJIBHO KOPHUCHY
pario i KyJIbTYPHO-IIPOCBITHUIILKY AistibHicTh (cT.cT. 51, 82-99). Cepen iniroro
KOJIEKC 3aKPINUB i TIOIOKeHHs 3 pecorriaizariii 3acympkernx (cr.ct. 10, 150, 156—164,
227). BignosigHo mo ct. 277 3BisbHEH] 3 MicIlb TT030aBIE€HHS BOJII MaJd TIPABO Ha
MaTepiajbHy JOMOMOTY, MiITPUMKY TIPU TTOBEPHEHHI Ha Miclle MOCTIHHOTO TPOKU-
BaHH$, HA/IAHHA TIPUMIIIIEHHS, XapUyBaHHS 1 TIO3WK Ha MiJTbTOBUX YMOBAX, IOPUITYHY
Ta MEJMYHY JI01IoMOry, IIpodeciiine i 3araJbHOOCBITHE HaBYaHHS. 3a CTaTTAMHU 6 Ta
49 3abopoHsaNCh (Hi3WyHI Ta IICUXIYHI 3HYIIAHHS, 3aCTOCYBaHHs KaliJlaHiB, Hapy4-
HUKIB, Kapiepy, OAMHOYHOTO YB'I3HEHHSI, 030aBJIEeHHS ki, T00aYeHb YB I3HEHUX 3
ix BizBisyBauamu yepes pennTky [2, c. 180—-181; 17, c. 388—-389; 21, c. 377; 26, c. 71;
54, c. 43; 55, c. 65].

bBisb1micTh HAYKOBIIiB TO3UTUBHO XapakTepn3yioTh Kojekc. AJjie, BaXKJIMBO 3ay-
BaKUTH, 1[0 HA MPAKTHUIN HOTr0 TOJI0KEHHs He OyJIM peaji30BaHi MOBHOK Mipoio.
O. 4. Ecrpin ta B. C. TpaxrepoB, KpUTHKYI0UN «OyprKyasHy POrPECHBHY CHCTEMY»
3a ii BUITPaBHUN HAXWUJI, 3a3HAYATIH, 10 Y MiSUIbHICTH MicIlb T030aBIE€HHS BOJIi BOHA,
onHaue, He BBiinLIa [2, ¢. 180, 182; 17, ¢. 388—-389; 26, c. 71; 50, c. 25; 56, c. 43, 46;
57, c. 23].

[TpUIHATTS. HOBOTO KOJEKCY He BUPIIINIIO HaraJbHUX TPOOJIeM HeHiTeHI[iapHO]
CHCTEMH, a KIJIbKICTh 3aCy/KEHUX JI0 TT030aBJIE€HHST BOJI TPOJOBXKIIA 3POCTATH.
YV monoBiaHiil 3anmuciii HapoHOTO KoMmicapa BHyTpilnHix ciipaB PPDCP A. Benobo-
POIOBa BKa3yBasioCs, MO Y MICIX 1M030aBJIeHHsT BOJI, PO3paxoBaHWX Ha 73 THC.,
yrpumyBaiocs Maitzke 101 Tuc. oci6. Y i 1926 p. 3araibHa KiJbKiCTh CTaHOBHJIA
122 Tuc., momnpasaa Bocenn 1927 p. BHACTIZIOK aMHICTii, TPUYPOYEHOI 10 AeCATUPIIYS
JKoBTHEBOI peBoutorntii, 6ys10 3BibHEHO Maitke 51 Trc. ocib [49, c. 39—40].

¥ 1928 p. HKB/I YPCP nanpasusio Ha micig [lonoxkenHs mpo oKpy»KHi KOMi-
TeTH JIOMOMOTH 3BiJIbHEHUM 3acCy/KEHUM, BiIMOBiHO /10 sskoro y Kuesi, /[ninpo-
netpoBebky, Ogneci, [lonTasi, /Kurtomupi, Jlyranceky, Cranino (cyd. /loHenbk) Ta
iHIKX OyJI0 CTBOPEHO HM3KY A0OPOBLIBHUX TOBaPUCTB, TaKUX K <«leTh 3/04MH-
HicTb» Ta «KomiTeT 10OMOTH 3BiIbHEHMM 13 MiCITh TT030aBIE€HHS BOJi». 3arajiom
Ha mianpueMctBax «leTb 3mounHHICTh> ¥ 1929-1930 pp. mpamosano monan 1000
3aCy/KeHUX, OibiricTh — peruauBicT. 7 skoBTHs 1931 p. Bonu GyJu JikBizoBaHi
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Ta peopraHizoBati y 6I0pO JOTIOMOTHY TIPU BUITPABHO-TPYAOBUX ycranoBax. ¥ 1933 p.
6yB npuitHsaTHl HOBUWIT Bumnpasuo-tpynosuit kogekc PCOCP, npote iitoro moso-
JKeHHsI He BiANOBiaJn peasibHill cutyarlii y micusx mosbasients BoJi. Ha mymky
I. B. Yoposa, 10/liTUKO-BUXOBHA POOOTa 32 KOAEKCOM YiTKO 1 OJIHO3HAYHO 3aKPIillijia
i71e0/TOTIUHY CIIPSIMOBAHICTh BUIIPABHOTO TIPOIECY B MICIAX M030aBJIEHHS BOJI, a
O. C. Cymuxkainin nepekoHanunii, mo Kozekc ciy:kuB MIMPMOIO I MACOBUX HE3aKOH-
HuX penpeciit [2, ¢. 183—186; 58, c. 7; 59, c. 104].

Y nopasnbiiomy HOpMaTUBHO-TIPABOBI aKTH PAISTHCHKOTO YPSY CYTTEBO 3MiHUJIN
nonoxkennsa Kozekcy. [IpaBoBoio ocHOBOIO (hyHKITIOHYBaHHS [0JIOBHOTO yIIPaBJIiHHS
BUTIPaBHO-TPy0BUX TabopiB (poc. [YJIAT) crama nocranosa IIBK i PHK CPCP
Big 6 sucromama 1929 p. «IIpo 3minu crareit 13, 18, 22, 33 OcHOB KpUMiHAJIBHOTO
sakonozaBctBa CPCP Ta coo3Hux peciry6iiik», K00 OyJI0 3alpoBajsKEHO HOBY
Mipy COIaJbHOTO 3aXUCTy — M030aBJIEHHS BOJI Yy BUIPABHO-TPYAOBUX Tabopax
(BTT) Bimmanenux miciip CPCP. Iepiumii takuii Tabip 6yB CTBOPEHUN ysKe B KBITHI
1929 p. TTocranosoto BIIBK Bix 20 6epestst 1930 p. orosocusiu mocuieHHs: BUTIPaB-
HO-TPY/IOBOTO BILIMBY Ha 3acykenux. Y 1932 p. 59 % szacymxkeHux 6yJ0 OXOILIEHO
conadmaranuamu, 47 % — ynapaunrsoM. [licas Bumanns TumuacoBoi iHCTPYKILi Tpo
PEXUM TPUMAHHS YB'SI3BHEHUX Yy BUIIPABHO-TPYAOBUX Tabopax Bix 2 ceprus 1939 p.
Ta TuMyacoBoi IHCTPYKIIii TTPO PEKUM TPUMAHHS YB SI3HEHUX Y BUTIPABHO-TPYIOBUX
KoJIOHIgX Bij 4 sumasa 1940 p., g9ki Maqu TAaEMHUN XapaKkTep, MPaBOBE PeTyTIOBAHHS
dynkuionysanus miciib yB's3aenrss HKBC CPCP ocrarouno Ha0yJ10 By3bKOBIZOM-
YOro MiJIKOHTPOJILHOTO XapakTepy [J, c. 21; 26, ¢. 73; 53, c. 29; 58, c. 8].

Ha npakTuili B TIopMax 3aapeliToBaHi MifaBajnucst MOOUTTIO, «KOHBEEPHUM»>
nonutaM. HaliuacTiie 3MydeHi i HaJIsIKaHi JIIOIA «3i3HABJINCS» B 3pajli iHTepeciB
bBarpkiBuirAN, MMUTYHCTBI HA KOPUCTH 1HO3EMHUX JI€PKaB, OpraHisallii moBCTaH-
CbKMX 3aroHiB s 60pOThOM HMPOTU PaASHCHKOI BJIaAM, IKIAHUITBI, AUBEPCIsX,
Tepopuami [60, c. 7].

[Mounnatoun 3 cepequan 30-X POKiB, TPUMUHUBCS 1 PO3BUTOK HAYKU BUIIPAB-
HO-TpynoBoro 1pasa. Ha Bci marepianm y cdepi BUKOHAHHS MMOKapaHb (BKIIOYAIOYN
HOPMAaTHUBHI aKTH, [aHi CTATUCTUKH ) CTABUIUCS TPU(PHU 0OMEKEHOTO KOPUCTYBAHHSI.
Byno npununeno njiaHoBi HayKOBi OCJI/KEHHSI, KypC BUIIPABHO-TPY/I0BOIO IIpaBa
OyB BUKJIIOYEHUI 3 HaBYAJbHUX IJIAHIB IOPUANYHUX BUIUX HaBYAJIbHUX 3aKJa-
MiB, a y BiAKpUTI# mpeci Maiixke He MyOJiKyBaJnuCh poOOTH 3 POOJIEM BUKOHAHHS
nokapaHHs. YnuMaso BYEHUX TOTO mepiogy OyJIu perpecoBaHi i MOTPAIMIN B MiCIIs
no36aBJieHHsT BOJI. Po6G0Ta periTi 3 HUX 4acTO 3BOAUJIACH 10 BUBYEHHS Ta KOMEH-
TyBaHHS flopangHcbkoro nepioay. A npodecopu b. C. Yrescokuii, M. M. Icaes,
B. C. MaHbKOBCHKHUI Ta iHII 3MILIYIOTh aKI[EHT Y 3MiCTi 11030aBJIeHHST BOJIi 3 BUXOB-
Horo Ha Kapanbuuii [50, c. 27; 53, ¢. 71; 61, c. 54; 62, c. 223-224; 63, c. 20; 57, c. 26].

I[Tepen BiitHOMO Gysia ocTaTo4HO c(hopMOBaHa crucTeMa TabopiB. 3arajbHa Kijib-
KicTh yB'si3Henux (mani € npubausnumu) Ha 1 ciuas 1940 p. ckrana 1,6 murH ocib.
3a 1941-1945 pp. y tabopax ['YJIALy 6ymo yB'sisaerno 3,4 mua ocib.; 600 Tic. Tam
nomepJo. Ha cxin 6yso nepemimiero 900 Tuc. crenmnepecesentiis. 3a 1941—-1944 pp.
B T'VJIAT npubyso 2,55 mute ocib, a Bubysio, B TOMy 4HCIi B apMito, Maiike 1 MJIH.

140 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2021. Bun. 153



JHenucoe C. ®., 3aika J]. €. BunpasneHHa ma pecoyianidayis 3acyoxeHux Ha mepumopii YKpdiHu ...

Ha 1 yepBusa 1944 p. y CPCP namiuyBanocs 1,2 mun yB'sisnenux. Ha mouatox
KoBTHsI 1945 p. Ha crerocesnien i 3HaumIocs 2,2 M oci6. BiitHa BKpail moriprimia
CTaHOBWIIE YB'SI3HEHUX, OCOOJUBO MO0 MaTepianbHO-TIOOYTOBOTO 3abe3medeHHst
Ta MeIUKO-caHiTapHoro o6cyroByBanus. Y 1941-1942 pp. Ha ofHOTO YB'SI3HEHOTO
npumazano MeHme 1 KB. M JKUTJIOBOI TIJIOMNI. YMOBU TPUMAHHS 3aCy/KEHUX Ta
yB’sisnennx y BTT 6Gyuu sxkaxnusumu. Kamepu ta 6apaku mepernoBHeHi, XapuyBaHHs
Ta MEIMYHOTO 3a6e3IeUeHH s, IK TaKuX, He Oys10. HacTo Tparuisyinch BUTIAIKH, KOJIH
JIIO/IM BMUPAJIU BiJl TOJIOAY i TsBKKOI miparti [42, ¢. 102; 58, ¢. 9; 59, c. 134; 64, c. 172;
63, c. 64; 66, c. 99].

BumnpaBuo-TpynoBi ycranoBu y mepion J[pyroi cBiToBoi BiiiHu Oysm mepeopi-
€HTOBaHi Ha BilicbkoBi ymoBu mpaiti. [lo 1944 p. yB'si3neni npamoBanu ua 650 mij-
IPUEMCTBAX KpalHW, SKi BUIIYCKaau OOENPUIIACH, TAHKHU, JITaKK, rapMaT Ta iHIIy
BilicbKOBY TexHiky. Ykazamu [Ipesunii BP CPCP Bix 12 jgunusa i 24 aucronana
1941 p. 3 MmicIb 1036aBJEHHS BOJI JOCTPOKOBO OYJIO 3BiJIbHEHO BEJUKY KiJBKICTh
ocib, ki BiZOyBaau mokapaHHs 3a MeHIn HebGesreuHi 3mounuu. ITicss 3BinbHEHHS
BOHU OyJu cIipsiMOBaHi /10 jifouoi apwmii. Hakazom Bix 28 mumst 1942 p. Ne 227 Gyiio
CTBOPEHO cucTeMy mTpadHux OaraibiioHiB. BifOBIIHO 10 CEKPETHOI ANPEKTUBH
HKBC CPCP Bix 29 ksitHs 1942 p. Ne 185 okpemi yB’si3HeHi Majiu nepebyBaTu
y MicCIsIX 11030aBJI€HHsT BOJI 0 KiHIIS BiifHM, a HE JI0 CTPOKY M030aBJIeHHST BOJI 3a
BHPOKOM, 110 3HAYHOIO MipOIO BIUIMHYJIO HA CTBOPEHHS CUCTEMH TabipHOI I0CTHIIT B
1944—1954 pp. |65, c. 63—-64; 67, c. 90; 68, c. 150-151].

Ha mouatky 1948 p. taemua nocranoBa Paam Minictpis CPCP nakasyBaja
BCTAaHOBHUTU B 0COOJIMBMX Tabopax i B'SIBHUIISX CYBOPHIl PEKMM TPUMAHHS B'SI3HIB,
3a00POHKUTH BCI MIJIBTH, & Mpale3aTHIX BUKOPUCTOBYBATH JIMIIE Ha BAKKUX (hisnd-
HUX poborax. JlocaiiHuKN BKa3ylOTh Ha 3POCTAHHST YUCETBHOCTI YB SIBHEHUX TTiCJIsT
BiltHu i 0 sita 1950 p. kKo OyB HOCATHYTHIT abGCOMOTHUNA MaKCUMyM — 2,6 MJIH
oci6 y Tabopax i KOJIOHIsIX, a B TIOPMax y Ileil Mepioj YMCeNbHICTh KOJUBAIACs B
meskax Biz 170 mo 190 tuc. Ille kinbka AecATKIB THCSY TOBUHHO OYJIO 3HAXOUTHCS
«B J10po3i». Makcumasbhe uncio yB's3ueHnx 8 CPCP nepesuiysasia 2,8 M ocib.
Cxoxi mudpu HaBoauTS i Bijomuii kpuminaiict mpod. H. Kpicri. 3a fioro nanumm,
y 1950 p. BigHOCHa KibKicTh 3acymkenux Oymaa 1400 oci6 3 100 Tuc. skuTesiB, 1110
BiIIOBia€ MOKa3HUKY Yy 2,5 MaH 0cib, a e 1,4 % ychoro HaceseHHs, BKIIOYAIOYM
JIoJIel IOXUJIoTo BiKYy 1 mitelt [69, c. 26, 77; 64, c. 172; 42, c. 108].

Peopranizaniiinuii nepioa. 3i cmeprio Cramina 5 6epestst 1953 p. posmnoyanacst
HOBa 106a B paAsHCHKiN icTopii. KepiBHUIITBO 1HINIIOBATIO HU3KY MPOTPECHBHIX
MPOIIECiB Y BCiX CEKTOPaxX CYCHIJBHOTO XUTTS 1 lepKaBHOTO yINpaBJiHHSA. Tak,
27 6epesust 1953 p. [pesumist Bepxosroi Pagu CPCP Bupana Ykas «IIpo amHicriios,
AKUM OYyJI0 3BLILHEHO 3 YB'SI3HEHHS IUPOKE KOJIO 0Ci0 I 3MEHIIeHO HaBaHTa)KeHHs Ha
HeHITeHI[lapHy CUCTeMy KpaiHu. 3 MeTOIO ITPAKTUYHOTO BTiJIEHHS ITUTAHb, I0B I3aHNX
3 BUIIPABJICHHSM 3acy/KeHuX, 3 1954 p. nounHaeThest mepebynoBa TIopeM Ta TabopiB
Ha BUXOBHI yCTaHOBH, a Ha Kinellb 1950-x pp. opranamu K/Ib i mpokypatypu 6ymo
HeperJITHYTO CIIPaBy Maiike 5,5 MJTH 0cib, siki epeOyBaiu Ha 00Ky PErpecuBHUX
oprauiB [8, c. 21; 31, c. 71; 70, c. 30-34; 71, c. 92-94].
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[Ipubau3HO y TOi e mepioj BiAHOBUBCS PO3BUTOK BHUIIPABHO-TPYALOBOIO
mpaBa SIK caMOCTilHOI Hayku, OyJio 3adikcoBaHo mepiri myO IiYHI BUCTYIIN 3 TIPU-
BO/Ly HeoOXifmHOCTI pepopMyBaHHS KPUMiHAJIbHO-BUKOHABYOTO 3aKOHO/ABCTBA.
O. M. Pymsnues y 1957 p. 3a3HauaB, 1110 OKapaHHs CTaBUTh cObi 3a MeTy mepe-
BUXOBaHHs 3JI0YUHI, a He Bigmaaty. ¥ 1959 p. ronosa Bepxosnoro Cyny CPCP
O. @©. Topkin HaroJsonyBas, 10 3aCTOCYBAaHHS MMOKAPaHb B COIaJiCTUYHOMY
CyCHibCTBI cTaBUTH cOOi 32 MeTy BUIIPABJIEHHS Ta MEPEBUXOBAHHS 3JI0UYMHIIIB.
M. /I. lllapropojcbkuii BKa3yBaB, 1110 OJIHUM i3 3aBJaHb ITOKAPAHHSI € BUXOBAHHS
BUIIPaBJIeHH, NTePEeBUXOBAHHSA Ta pecolliaiidailia 3acymxenux. [Ipote, Ha AymMKy
npod. Credana Jlenentansa (Stefan Lelental), mocranoBka Takoro 3aBmaHHs mom0
IIOKapaHHs IepeBulllyBaJja peajbHi MOKJIUBOCTI BUIIPABHUX 3aKJa/liB, a 3aBUIIEHI
HaMipH, BiJlipBaHi Bijl peasiii, MpU3BOASATD [0 iieasizaliii 1iseit mokapanusg. Cxoxy
te3y BucaoBuau B. A. baagmpa ta T. A. /lenucoBa, BKa3youu, 1Mo Ha TPaKTHUII
OCHOBHUM IIPU3HAYEHHAM BUIIPABHO-TPYAOBOI CUCTEMHU 3aJUIINJIOCh BUPIIIEHHS
eKOHOMIUHUX IMTaHb colliajicTuyroro OyaiBuuiTsa [8, c. 21; 52, c. 19-20, 31; 72,
c. 508-514; 74, c. 172—-173].

24 tpasust 1957 p. 6ysno npuitasato IlosoKeHHsT TIPO HATJIAAOBI KOMicii 1pu
BUKOHABUMX KOMiTeTaX PAaHOHHMX i MiCbKHMX PaJl JEMyTaTiB, CT. d SIKOTO YCTAHOB-
JioBasia 000B’SI30K HaaTH JOTIOMOTY Y TIpalleBIalITyBaHHI 0cobaM, 3BiTbHEHUM 3
Miciib mo36aBieHHs BoJii. Toro & poky OyJia IpoBejieHa Apyra MaciiTabHa aMHiCTist
3a MiCAABOEHHUT Tiepio. 25 rpyaust 1958 p. GyJio npuiiHsaTo OCHOBY KPUMiHAIBHOTO
sakonomaBctBa CPCP Ta corosaux pecry6iiik, cr. 20 ssIKoro BU3HavasIa MOKapaHHs He
JIVIIIe Kapolo 32 CKOEHUN 3JI0UUH, ajie i TaKuM, 1110 Ma€ Ha MeTi BUIIPABJIEHHS Ta Tiepe-
BUXOBaHHA 3aCY/)KEHUX B IyCi YeCHOTO CTaBJIEHHS JIO Tpalli, TOUHOTO BUKOHAHHS
3aKOHiB, II0OBaru /10 IIPABUJI COLIATICTUYHOTO CIIiBICHYBaHH:. BUX01s141 3 110JI0KeHb
I[i€i CTATTi, CTBEP/KYBaJU HAYKOBIli, BUIIPABJIEHHS 3aCy/I)KEHUX 3HAXOAUTHCS Ha
MEePEXPEeCTi TOCTIKeHHsT PI3HOMAHITHUX HAYK Ta MOXe OyTH JOCATHYTHM JIUTIE 32
MOpAJIbHOTO TiepeTBopeHHs joanunu [8, c. 19; 42, c. 109; 74, c. 7-8; 75, c. 114; 76,
c. 200; 77, c. 44—43].

26 mumas 1961 p. Yrasowm Ipesuzii Bepxosroi Pagu YPCP 6yio 3aTBepiKkeHo
[Tososxenust ipo BTK i Tiopmu MBC YPCP, 3a sikum nepezbadanocst CTBOPEHHS
YCTaHOB 3arajJbHOTO, IIOCKJIEHOTO, CYyBOPOTO i1 0cobauBOro pexumis. Y 1963 p.
3akoHOM OyB Tiepenbauennit HoBuil Bua BTY — kosonii-niocesnennst, kyau i3 BTK,
10 OXOPOHSIINCH, MOTJIM TIEPEBOIUTHUCH 3aCy/’KeH], sIKi «TBep/l0 CTaIu Ha ILJISIX
Bunpasiernsi». 20 Gepesust 1964 p. Ipesunis Bepxosuoi Pagu CPCP yxBasuia
Yka3 «IIpo ymMOBHe 3BijibHEHHS 3 MiCIlb 11030aBJIEHHS BOJII 3aCy/PKEHUX, IO CTAJIH
Ha MIJISIX BUIPABJIEHHS, 1 poOoTH Ha OYAIBHUIITBI HMiJATTPUEMCTB HAPOIHOTO
rocriogapctBa». 11 aumasa 1969 p. 3akonom CPCP 6yso 3atBepakeHo OcHOBU
BUIIPpaBHO-TPysoBoro 3akonomasctBa CPCP i coiosuux pecny6irik, 3aBJaHHIM
AKUX OyJI0 He TiIbKU 3a0e3ledyeHHs] BUKOHAHHS KPUMIiHAJIbHOIO MOKapaHHs, a i
BUIIPABJIEHHS Ta TIEPEBUXOBAHHS 3acy/KeHUX. Y IiJIOMY B TeHiTeHIliapHiil cdepi
1o kiHig 1960-x pokiB 0CTaTOYHO CKJABCS THI PAJITHChKOI YCTAaHOBU, 1[0 BUKOHYE
HOKapaHHs y BUJI 11030aBJeHHS BOJII — Iie BUIIPaBHO-TPYA0Ba KOJIOHis. SIK mucas
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M. O. CTpydKOB, JKUTTs MOKA3aJI0 MPABUJIbHICTH BUOOPY 1€l hopmu [8, c. 21; 17,
c. 513, 525; 42, c. 110-112].

Ha movarky 70-x pokiB Teopisi BUTIPAaBHO-TPYZOBOTO TIPaBa OCTATOYHO chopmy-
BaJIach SK Tajy3eBa IOpUINYHA HayKa. BuUmpaBHO-TPYHOBUI KOJEKC 3a3HAB HOBUX
3MmiH. Tak, ct. 2 BTK BkasyBasa, 1110 BUIIpaBHO-TPYZ0BE 3aKOHOIABCTBO, CEPEN
iHIIIOTO, PeryJioe YMOBU BiOyBaHHs MMOKapaHHs i y4acTi TPOMaJCbKOCTI Y BHUIIPaB-
JieHHi 1 iepeBuxoBanHi 3acymkeHux. LI OHATTS GiIbII eTalbHO PO3KPUTO Y HOJIO-
KeHHgX crareir 6, 7, 9 Ta in. CucteMHUIT aHATi3 MOJO0KEHh BUTTPABHO-TPYIOBOTO
Kozekcy Bz 1973 p. mae 3mMory roBopuTu npo (HaKTUYHY HASBHICTH pecolliasi3arii
SIK sIBUIA €3 I0PUIMYHOTO 3aKpilJIeHHsI BiAMOBiAHOI TepMmiHoorii [79; 57, c. 28].

¥ nocranosi I[K KIIPC i Pagun Minictpis CPCP Bix 29 tpaBusa 1970 p. craBu-
JIOCSI TIMTAHHS TIPO BAOCKOHAJIEHHST BUXOBHOI POOOTH Cepejl 3aCy/KEHHX, 3MillHEHHS
Ka/IpPOBOTO CKJIQTy BUIIPABHO-TPYZOBUX YCTAHOB, PO3NTUPEHHS TiJATOTOBKY (haxiBIliB.
Y moromy 1977 p. 6ys10 3apoBaKEHO IHCTUTYT KOPOTKOCTPOKOBUX BHUI3/IB 3aCy-
JDKEHUX 32 MeKi MicIib 11030aBjieHHsT BOJI. BOHM JJO3BOJISLINCE, SIK ITPABIIIO, 0cobaM,
SIKi TIO3UTHBHO XapaKTePU3YBAJIUCh, Y 3B'S13KY 31 cMepTIO a60 TSKKOI0 XBOPOHOIO iX
6smsbkoro poarda. BTK YPCP 23 Gepesust 1977 p. 6ys10 JOIIOBHEHO HOBUM PO3/Ii-
joM «ITopsiok i yMOBY BUKOHAHHSI YMOBHOTO 3aCy/[’KEHHSI JI0 11030aBJIeHHs BOJI I
YMOBHOTO 3BiJIbHEHHSI 3 MiCIlb 1030aBJIEHHST BOJIi 3 000B’SIBKOBUM 3aJTy4EHHSIM IO
mpati». OgHak Hactpasi, Ha AyMKy [. B. ¥moposa, 3MiHN B BUTIPaBHO-TPYIOBOMY
3aKOHi TIOB’SI3yBAJIMCSI JIATIIE 3 BUPOOHUYOTO [IiSIBHICTIO, MaTePiaibHO-TIOOY TOBUMM
YMOBaMHU Ta BUXOBHOIO POOOTOIO, B TOW Yac sIK MPABOBE CTAHOBUIINE 3aCYy/[KEHUX,
6e3CyMHIBHO TI03UTUBHO cripuiiasaTe B 1970 p., 3Ha4HO BigcTaBaso, i Bxke 10 pyodeKy
1980-x pokiB po3puB BUSBUBCS JOCUTh 3HAYHUM i MaB HeraTUBHUI BIIJIUB Ha
MOPAJTbHO-TICUXOJIOTIYHUAM KJIIMAT cepejl 3acy/KeHUX i ctad mpasonopgaky B BTY
[17, c. 534, 540—-541; 42, c. 112; 57, c¢. 72-73].

XapakTepHOI 03HAKOI0 MPAKTUYHOTO aciekTy peripecuBHOI npaktuku CPCP
60-x ta 70-X POKIB CTaJ0 3aCTOCYBAHHS MPUMYCOBOTO JIIKYyBaHHS y TICUXIaTPUIHUX
JIIKyBaJbHUX YCTAaHOBAX y M103aCy/I0BOMY TIOPS/IKY, HA TiJICTaBi JIUIlle CY/I0BO-TICUXi-
aTpUYHOI eKkcreptusu [78, c. 122].

OcobauBicTio HayKoBUX Aociuigkenb 70-80-X pokiB MUHYJIOrO CTOMITTS OyJia
peaJrisaliisi JJOKaTbHUX HayKOBO-MPAKTHYHUX €KCIIEPUMEHTIB, SKi Hajxai OyJu pea-
JizoBaHi y Macmirabax jgep:xaBu. HailOibI BiJOMIUMHU €KCIIEPUMEHTAMH TaKOTO POILY
cJiiyi HazBaTu «BoJsorofickkuii 10CBily» (cucTeMa ITPOMIXKHOI TTe/IaTOTivuHOoI aTecTallil
sacykennx), «Uensgbinchkuii» (opraHisaiiss BUXOBHOI POOOTH B OKpeMill JiaHIii),
«Tomcpkuit» (PO3BUTOK TPY/IOBOI Ta TPOMAJICbKOI aKTUBHOCTI 3aCY/I>KEHUX HAa OCHOBI
KOJIEKTUBHUX (POpPM OpraHisaliii Ta oraTu mpaii) Ta iamm. ¥ 1982 p. B kpuminaabHi
KOJIEKCU COIO3HUX PecityOJIik Gyi0 BBEJEHO HOBY Mipy MOKapaHHSI — HallPaBJIEHHS
y BUXOBHO-TPy0BUii ipodinakropiit. Ykazom [Ipesunii BP PPMOCP Bix 16 numnns
1984 p. Gyso 3atBepkeno [100KeHHST PO MOPSIZIOK Ta YMOBH BUKOHAHHS KPH-
MiHAJBHUX MTOKapaHb, He TTOB’S3aHUX i3 3aX0[aMH BUIIPABHO-TPY/IOBOTO BILJIUBY HA
3acy/KeHnX. TakuM YMHOM, HOPMU JaHOTO TI0J0KeHHs 1 [losiokeHHs Tpo AucCIu-
wrinapuuii 6atansiton y 3C CPCP, satBepskene ykasom IIpesusii BepxosHoi Paau
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CPCP Bin 21 kBitHa 1983 p., He TiIbKK 3aBepITUIN HOPMATUBHO-TIPaBOBE 0OpPM-
JIEHHS TIpe]MeTa BUIIPABHO-TPY/IOBOTO TPaBa, a i CTaad BarOMUM apTyMEHTOM Ha
KOPHCTD TlepeiiMeHyBaHHs /IaHol rasy3i paBa B KpUMiHaJIbHO-BUKOHaBYE 11paBo |21,
c. 378; 31, c. 72-73; 50, c. 42].

[TepebynoBHi mpotecu Kiuis 80-x pokiB XX cT. yMOKJIUBUINA TIEBHI 3MiHH,
30KpeMa y KPMMiHaJIbHO-BUKOHABYIN CHCTeMI, sika Oyjia CTBOpEHA Ha TPUHIIAIAX
CYBOPOTO IEHTPaJi3My W aJMiHICTPAaTUBHO-KOMAH/IHOTO YIIPaBJIiHHS i HE MoOrJja
MOBHOIO Mipoto 3abe3neunTy MOKJaaAeHi Ha Hel ¢yHKIii. [lepiox craHOBIEHHS
He3aJIeXKHOCTI YKpaiHu XapaKTepu3yeTbcs (hOPMYBAaHHSAM BJIACHUX JIOKTPUHAJIbHUX
ITOJI0’KeHb Ha OCHOBI pajiTHChKOTro HaykoBoro crafky. 1lle na mexi 1989—-1990 pp.
Hazpisa 06’ekTHBHA MOTPeba TePeOCMUCIEHHST ICHYI0Y0I KPUMiHATbHO-BUKOHABYO]
MOJIITUKYU, 3MIHU BUIIPABHO-TPYAOBOTO TpaBa Ha KPUMiHAJTbHO-BUKOHABYE, a/lXKe
3acTapisi KOHCepBATUBHI METOAM YIPABJIiHHS CUCTEMOIO BUKOHAHHS MTOKapaHb
cebe Buuepnasm. 2 jucronazna 1996 p. 6yio 3aTBepaskero MojiebHIIT KpUMiHAIb-
Ho-BuKOoHaBumii kogekc CH/JI, mo 6yB crpsiMOBaHMil Ha HOCSITHEHHSI TaKOl MeTH
IIOKapaHHs, SIK BUIIpaBJeHHs 3acy/pkeHux. Y tomy ok poui I. O. Pagos niarorysas
JIOKTPUHAJIbHY MoJlesib 3aKoHy YKpainu «IIpo nenitenuiapay cucremy Ykpainuy,
BUKOPUCTABIIN Pe3yJbTaTH JOCJI/PKeHHS TIeHITeHIiapHOl TPaKTUKU 1HIINX KPaiH,
ICTOPII0 CTAHOBJIEHHSI CUCTEMHU OPTaHIB 1 YCTAHOB BUKOHAHHSA TOKapaHb B YKpAiHi.
Mogenpanit KBK CH/I 1996 p. ta mosoxeHHsI boro 3akoHy OyJIO HMOKJIaJeHO B
ocHOBY umHHOTO KpnMinambHO-BUKOHABUOTO Kojlekcy Ykpainu 2003 p. [26, c. 76;
80, c. 8-9; 81, c. 291; 82, c. 339-340; 83, c. 11].

Bucnoeox. JlocniikeHHs iCTOPUYHOTO aclleKTy BUIIPABJIEHHS Ta pecolliaiisarlii
3aCy/KEHUX JI03BOJIMJIO BHOKPEMUTH HETaTHBHWIA JOCBiZ Ta 3/00yTKU MUHYJIUX
POKiB. YkpaiHa HuHI mepeOyBa€ Ha etari peOpMyBaHHS MMEHITEHI[IAPHOI CUCTEMH,
a HM3Ka HOPMATHUBHO-IIPABOBUX aKTiB KPUMiHATHHO-BUKOHABYOTO 1paBa € CIa/IIN-
HOIO MUHYJIOTO, 1[0 HEOJMIiHHO 3aCJIyTOBY€E yBaru J0 TAKUX MPOOJIEMHHUX acleKTiB
iX peasizaiii, IK MMOJIITH30BaHe TJIyMadyeHHs! 3aKOHIB, 3aHAJTO CYBOPi BUPOKH ab0
1103acy/I0Ba PEMpPecisi Ta CEKPETHICTD, MpUTaMaHHI perpecuBHOMY Tiepiony. HeBaanum
JIOCBIJIOM € TaKOXX OPIEHTOBAHICTh YCTAHOB BUKOHAHHS IMOKapaHb HA I TPUMAHHS
BUCOKOTO PiBHSI €eKOHOMIYHUX TTOKa3HUKIB 11032 e(heKTUBHOIO POOOTOIO i3 3acyKe-
nuMmu. [IpakTrka BupinieHHs TUTaHb IEPEXOy yIPaBJIiHHS YyCTAaHOBAMHW BUKOHAHHS
MOKapaHb MiX Pi3HUMU Jiep;kaBHUME (hopmyBarHsIMu y 1917-1921 pp. Mmoxe cTatu y
Haroi JJI peinTerpailii TUMYacoBO OKYIMOBAHUX Ta MPUJIETJIUX TEPUTOPIN YKpaiHu.

Mizk TUM, yBaru 3acJiyroBYIOTb i TIO3UTHUBHI aCIeKTH JIOCJI/IKYBaHOI JiIJTbHOCTI
y MUHYyJOMY. BaxauBo 3ayBaxkuTu e(eKTUBHICTH I HaIoJeranBicTh ToBapucTBa
MKJIyBaHHS TIPO TIOPMU y TIOJIETIIEHH] PEKUMY YB' I3HEHHS Ta Pecolliasiizallii 3BiJib-
Herunx oci0. JloOpy OIiHKY HAyKOBIIB OTPUMAaJU 3aKOHOAABYO 3aKpillieHi mpasa
Ha MarepiajbHy, IOPUIUYHY, OCBITHIO, MEIUYHY JIOIIOMOTIY, IIOCEJICHHS Ta IpalleB-
JAITyBaHHA. A peasisallisi JJOKaJbHUX HAYKOBO-TIPAKTUYHUX €KCIIEPUMEHTIB 3a
anasoriero 70—80-X pokiB MUHYJIOTO CTOJITTSI ChOTO/IHI MOKE€ CTaTH OCHOBOIO JIJISI
MiIBUTIEHHST e(PEeKTUBHOCTI 3arajibHO/IEPKABHOTO pehOpPMYBaHHS TIEHITEHI[IapHOI
CUCTeMU YKpaiHU.
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3aranoMm, XIX—-XX crositta — nepioz TpancgopmMallii BUITpaBIeHHS Ta PeColli-
anizanii 3acypxkenux. Ilepexonani, 1o HeoliHeHHMIT 6araTOpiYHMUI OCBiA, 11O CTaB
(hyHIAMEHTOM TOAATBITNX HAYKOBUX PO3POOOK, YHEMOKTMBUTD MPUKPI TOMUJIKA Y
po0OTI 3 3acy/sKEHUMK Y HUHIIIHIX yMOBax.
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Correction and resocialization of convicted persons on the territory of Ukraine in the XIX—
XX centuries: theoretical and practical aspects

The article is devoted to a step-by-step study aimed at reproducing the chain of historical events,
peculiarities of the origin and primary legislative consolidation of the processes of correction and
resocialization in the system of execution of criminal punishments on the territory of Ukraine. The authors
set the goal to analyze not only the gradation of scientific and philosophical thought on the correction
and resocialization of convicts in the XIX—XX centuries, but also to investigate the level of practical
implementation of doctrinal provisions. The main historical events that influenced the development of
correction and resocialization in the demarcation, repressive and reorganization periods of the history
of Ukraine were outlined. Particular attention was paid to the analysis of regulations. The aim was to
investigate not only the terminological component, but also the actual presence, because the resocialization
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of convicts existed long before its legislative consolidation in its modern form. To write the article, the
authors used quotes from leading scholars of the period under study, statistics on the number of convicts
in Ukraine in different periods of history, materials of public speeches of leading lawyers and a number
of primary sources of historical significance.

It was found that in the XIX—XX centuries. correction and resocialization have gone through
a difficult path of formation and further transformation. The formation of a modern approach to
understanding these concepts was influenced by several complex reforms of the pre-revolutionary and
Soviet periods, two world wars, a series of civil revolutions, the influence of about five separate state
Jormations during political instability and destruction, periods of state formation, political usurpation
with totalitarian regime. and a network of correctional labor camps, “thaw”, complete Sovietization and
a radical paradigm shift, which was associated with the improvement of domestic and foreign experience
in the late twentieth century.
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Cmammsi npucesuena OOCHIONEHHIO MA BUABIEHHIO NPOANUH KPUMIHAILHOZO NPOUECYANLHOZO
3aK0HO0ABCMBA WOO0 aNensYiliHOZ0 OCKAPHCEHHS Pilend cyoy. AKUEHMYEMbCS Yéaza Ha MOMY, W0 HOp-
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MAMUBHA PeziaMeHmayis NUmMans aneisyiliHozo OCKAPHCEHHS CYOOBUX PileHb Y KPUMIHATLHOMY Npo-
8a0NCEHHT MICIUMY YUCIEHHI NPOLANUHU, SKI HeZAMUBHO 6NIUBAIOMb HA 1020 NPAKMUUHY Deani3ayiio.
3 ypaxyeannsm mux uu iHWUX ACNEKMI8 peali3ayii nepeansdy cyoosux piueis NPoNnoHYEMvCs KAACU-
pixayis npozarun 3a ix npedmemnoro osnakoro. Pospobreno nponosuyii wodo ycynenns ma nodoiaHms.
BUOKPeMACHUX OepeKmis HOPMATUBHOZO PezyI0BaAHHSL.

KmouoBi cioBa: anessifiiiHe OCKap>KeHHS CYJIOBUX PillleHb; TIPOTAJUHE Y KPUMiHATBHOMY MPO-
1[ecyaJIbHOMY 3aKOHOZIABCTBI; 3aKOHO/IaBYi /ledheKTH; TIpolielypa OCKap:KeHHSs; Cy/10Be PillleHHSI.
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Hexkoropbie npoGeibl yTOIOBHO-NPOLECCYATbHOTO 3aKOHOATENbCTBA B 00/KaJ0OBaHUU Cy1e0-
HBIX PelIeHHi

Cmambvsi nOCesUEHA UCCIEO08ANUIO U BLIABTEHUIO NPOGENOE 8 Y20N08HO-NPOUECCYAILHOM 3AKOHO-
Odamenvcmee npu obicaroeanuu cyoebnvix pewenuii. Obpauaemcs SHUMAHUE HA MO, MO HOPMATMUCHOE
pezyauposanue 00HCAI08ANUSL CYOCOHDIX Peuenull 8 Y20lI06HOM CYOONPOUIBOOCTNEE COOCPICUM MHO20-
wucaenvle npPobenvl, HezamueHo GAULIOwUe HA €20 npakmuyeckoe ucnonnenue. C yuemom HexomopoLx
ACNEKMOB OCYULLCMBICHUS NEPECMOMPA CYOCOHLX pewenuti nPediazaemcs KAACCUQUUUposamy npobe
10 ux npedmemivim npusnaxam. Qopmyaupyiomes npeonodcenis no YCMmpPanenuio ola8eHbix 0epexmos
nPasosozo pezyiuUpoCanus.

KiroueBbie cioBa: obkanoBaHne CyAeOHBIX PENIeHUIt; MpoGeabl B yTOMOBHO-TIPOIECCYATBHOM
3aKOHOZIATE/IbCTBE; 3aKOHOAATENbHbIE JeDEKThL; IIpoleAypa 00KaI0BaHKs; PEIleHIe Cy1a.

Axmyanvricms 3anpononoeanoi memu 3yMoBjeHa THM, 10 3abe3MeUeHHS
TpaBa Ha ameAIliiHNN TTepersig ClpaBy Ta Y BU3HAUYEHUX 3aKOHOM BUIIQJKaX Ha
Kacalliiiie oCKap:KeHHs CyZI0BOTO PIillleHHS € KOHCTUTYIIIIHOIO 32Ca/I0I0 CyI0UMHCTBA
BiZINOBI/IHO 710 1. 8 4. 2 ¢T. 129 OcHoBHOro 3aKoHy YKpaiHu. Y KPpUMiHAIbHOMY ITPO-
Ba/IPKEHHI BOHA KOHKPETU3YEThCA Y ToJioskeHHAX 4. 2 cT. 24 KIIK Ykpainu, 3rigHo 3
SIKUMU «TapPaHTYETHCS MTPaBO Ha Iepervisii BUPOKY, YXBAJIU CY.y, 1110 CTOCYETHCS 1TPaB,
cB0O6O/I UM iHTEpeciB 0cOOH, Cy/OM BHUIIOTO PIiBHSI B TOPSIIKY, epedadeHoMy UM
Kozekcom, HesameskHO Big TOro, un Opasia Taka ocoda y4acTb y CYZ0BOMY POSTJISIIi».
AJle y HOpMATUBHIW perjiaMeHTarlil MUTaHb anessiiiHOTO OCKApP:KeHHS PIllleHb CYIy
Y KPUMiHJIBHOMY TIPOIIeCi HasiBHI YMCJIEHH] TPOTAJIIHM, 1110 HETATUBHO MO3HAYAETHCS
Ha IPaKTUYHIN peasizallii BKa3aHOI 3acajiy.

Ananiz docaioncenv ma nyéaixayii. Iluranug aneIaniiiHOro0 OCKapKeHHs
pillieHb Cy/ly Y KpUMiHQJIbHOMY TIpolieci YKpaiHu JOCJiAKYBaJIUCS TAKUMU BITUN3-
HaaumMu HaykoBipaMmu, sk H. P. Bo6euko (N. R. Bobechko) [1], O. C. Kamka
(O. S. Kashka) [2], O. IO. Kocriouerko (O. Yu. Kostiuchenko) [3], O. B. Camnin
(O. V. Sapin) [4] Ta in. OnHave mMporajuHNA y MPaBOBOMY PETYJIOBaHHI IUX
MUTaHb i 3aco06M iX MO0JaHHS 0ci He OYJIN CaMOCTIHHUM MIPEMETOM HAyKOBOTO
aHaJIi3Yy.
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Memoto cTatTi € BUABJICHHS MPOTAINH KPUMIHATBHOTO MPOIECYaTbHOTO 3aKO0-
HOJIAaBCTBA TIPH aTleJISAIIMHOMY OCKap;KeHHI CYZIOBUX PillleHb i (hOpMYTIOBAaHHS TIPO-
MO3UITIN MO0 1X TOI0JTaHHA.

Buxnao ocnoenozo mamepiany docaioxncenns. Y teopii mpaBa IpOTaJuHU Y
MpaBi BU3HAYAIOTHCA SIK BiICYTHICTH MPaBOBOI HOPMHU, dKa 32 3MICTOM KOHKPETHUX
(hakTUYHUX BIIHOCHH, SIKi 3HAXOAAThCS y cdepi IpaBoBOI perjaMeHTailii, € Heob-
XigHOMO A/ iX peryoBanus [5, c. 489]. Y kpuminanbHiil mporecyaabHiil HayIli
[poraJJiHaMK BBa)KalOTh BiACYTHICTH (MOBHY ab0 YacTKOBY) HOPM KPUMiHAJIbHOTO
IIPOIleCyaIbHOTO TIPaBa, 1110 PeryiaMeHTyIOTh KPUMiHaJIbHI IIPOleCyaibHi TPaBOBi-
HOCHHHU, a60 HEOCTATHIO BU3HAYEHICTh iICHYIOUUX HOPM, IO TIEPEIIKOIKAE OHO-
3HAUHOMY TJIYMayeHHIO I OJJHAKOBOMY 3aCTOCYBAHHIO IIUX HOPM y KPUMiHAJIHHOMY
npoBakeHHi [6, c. 10]. Tox mporaanam y KpUMiHAIBHOMY TIPOIECYaJbHOMY TIPaBi
€ MOHATTSAM JOCUTH IMUPOKUM, sIK€ BKJIIOUAE y cebe BiCYTHICTh, HeIOCTATHICTH ab0
HEBU3HAYEHICTh KPUMIHATBHUX TIPOIECYATbHUX HOPM, 110 MOKe HETaTUBHO TTO3Ha-
YUTHUCS Ha XOJi KPUMIHATIBHOTO IIPOBA/KEHHS.

[letanbanii anamis mporanut, dki HagBHi y KIIK Ykpainu, nae migcraBu 4 ix
oty Ha Taki rpynu: 1) Ti, 110 HEraTUBHO NMO3HAYAIOTHCS HA TPOIeCyaTbHOMY CTa-
TyCl yY4aCHUKIB KPUMIHAJIBHOTO IPOBAIKEHHs, 0OMEKYIOTh iX IIpaBa Ta 3aKOHHI iHTe-
pecu; 2) Ti, IO CTOCYIOTHCS HEBU3HAYEHOCTI MiICTAB Ta MOPSIAKY 3[IHCHEHHS CY/IOM,
CHITIUM CYJIEI0, TTPOKYPOPOM, CIiunM (Jli3HaBaueM), KePiBHUKOM OpraHy J0Cy-
JIOBOTO pO3CJiflyBaHHs (OpraHy Ji3HAHHS) Ta OIEPAaTUBHUMU TIAPO3AITaMU CBOIX
MOBHOBa)KEHb. Y CBOIO YepTy MPOTAJUHU JPYTOi IPYITH 3aJI€KHO Bil 0cOOMUBOCTEN
iX yCYHEHHSI MOJIJISAIOTCS Ha Ti, MOJAOIAaHHs AKUX: 1) He TOB'sI3aHe 3 OOMEKEHHIM
MpaB i 3aKOHHUX IHTEPECIB IHMNX YYACHUKIB KPUMiHAJIBHOTO MTPOBAKEHHS; 2) MOXKe
BECTH /10 OOMEKEHHST TPaB YYACHUKIB KPUMIHAIBHOTO MTPOBA/KEHHS; 3) HEMOKINBE
BHACJIIJIOK BiICYyTHOCTI B HAI[IOHAJIBHOMY 3aKOHOJIABCTBI OpieHTHpa (IpoIieypH, Ky
MOJKHA 3aCTOCYBATH 32 aHAJIOTIEW) [7, c. 78—79].

Ananiz sopm KIIK Ykpainu ymMoKIUBIIOE BUCHOBOK, IO y NPaBOBiil perya-
MEHTaIlil OCKap:KEeHHsI PillleHb Cyly Y KPUMiHAJIbHOMY IIPOIieci HasiBHI BCi O3HayeHi
rpynu nporasui. O HaK iX JOIIBHO BIOPSIKYBATH 3a MPEAMETHOI 03HAKOK0, TOOTO
3aJ7IeKHO BiJl TUX UM IHIIMX ACIEKTiB peasisallil meperJisgay CyJ0BUX pillleHb, SIKUX
CTOCYETBCS NleBHa NporajauHa. [Ipy 11boMy MOKHA BUOKPEMUTH ITPOTATIMHU perjiaMeH-
Tallil aneyjsAIiiHOrO0 OCKap;KeHHd CY[OBUX PillleHb Y KPUMiHAJBHOMY TTPOBAJXKEHH1
mozo: 1) o6’exra ockapskeHHs; 2) cy0’€KTa OCKapsKeHHsT; 3) MpeMeTa OCKapsKeHHST;
4) mpoIelypu OCKap:KeHHs.

30KpeMa, YMMaJsio TTPOTAJINH TTPABOBOTO PETYJIIOBAHHS Ma€ Miclle y BU3HAUEHHI
00’exTa OCKapsKeHHsl, TOOTO KOJIa Cy/IOBUX PillleHb, KOTPi i JISITal0Th areIsIiiiHOMY
ocKapskeHHIo. Taki IporajiHy BUHUKAIOTh YHACJI/IOK YCTAHOBJIECHHS 3aKOHO/ABIEM
HepestiKy Cy/IoBUX pillleHb, SKi HiIATaloTh OCKapKeHHIO, 1110 CBOEIO YeProio YHEeMOXK-
JINBJIIOE aNesAiNHNN TIepPerisil TUX CyIOBUX PillleHb, [0 He BXOMATh 10 BKa3aHOTO
HepestiKy, OJIHaK MOBUHHI 3a0€3MeYnTH peasi3alliio mpaBa Ha OCKapP/KEHHs CyIOBUX
pimens 3aiikaBaenumu ocobamu. IloxiOni gedekTu, Ha Hall OIS, BJAACTUBI CTAT-
tam 309 Ta 392 KIIK Ykpainu.
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[TepeyciMm 1ie CTOCYEThCS CUTYALIN OOMEKEHHST MOKIUBOCTI OCKaP;KEHHS YXBaJl
criguoro cymui. Tak, HopmaTuBHa KoHCTpyKItist ¢T. 309 KITK Ykpainu nepenbauae
MOXKJIUBICTh OCKapsKyBaTH IIiJl 4ac OCY/IOBOTO PO3CJIilyBaHHS JIUIE Ti yXBaJu
CJUOro ey, ki mepenbadeni y yactunax 1 ta 2 miei crarri. Iogo iHmumx yxsaj
CJTYOTO CY//Ii 3aKOHO/IABIIEM BCTAaHOBJIEHO MPABUJIO, 3TiTHO 3 SIKUM BOHU OCKap-
JKEHHIO He T/JIATal0Th, IPOTe MIPOTH HUX MOKYTh OYTH MOJIaHi 3arepedeH s i/l 4ac
miziroToBuoTo poBaReHHs y cyai (4. 3 cr. 309 KIIK Ykpainn). ¥ cBoix nmonepenaHix
IpalsiX MU 3BEPTaJIM yBary Ha 110 TPOOJIeMy i IIPOTIOHYBAJIN BiIMOBUTHUCS BiJ| TIEPE/I-
6auenux 4. 3 cr. 309 KIIK Ykpainu oOMexkeHb, 10 YMOKIMBUIIO 6 yXBaIX CJII4NX
CY/UIIB OCKapsKyBaTH «3a 3arajJlbHIM MPABUJIOM», TOOTO 32 BUHSATKOM THUX BUIIAJIKIB,
KOJIM BI/INOBI/IHUMU HOPMaMU I1POIleCcyasbHOTO 3aKOHY, IPUCBIYEHUMHU OKPEMUM i3
TaKMX yXBaJl, BCTAHOBJIIOETHCS TIPsiMa 3a00pOHa Ha iX amesisiiiiiHe ocKap:KeHHs |8,
c. 110]. ¥ Pimenni Ne 5-p/2020 Bix 17.03.2020 p. Koncruryuiiinuii Cyn Yipainu
BU3HAB [1PAaBO Ha alleJISAIMHII Nepersisl clipaBu TaKUM, 1110 TOHUIMPIOETHCS JIUIIe Ha
HeperJisii CyoM amesiiiiHol iHCTaHIl cipaBy, sika OyJia IpeIMeTOM PO3IJILY CYLY
nepmioi iHcTaHlii no cyti. Tomy Cyn fiiiinoB BUCHOBKY, 1110 HasgBHe y KIIK Ykpaiau
0OMEsKeHHS TIpaBa Ha aTessiiiiHe OCKapKEeHHsI YXBaJl, IOCTAHOBJIEHUX CJITYUM CY/I-
JIef0, He € CBaBiJIBHUM, He MOPYINYE TapaHToBaHOTO KOHCTUTYIEI0 YKpainu mpaBa
0coOu Ha CyIOBWIA 3aXUCT i TIEPECITiye JeriTuMuy MeTy [9].

Ortxe, MoxxHa BBakaTH, Mo Koucturynittanit Cyn YkpaiHu miaTpuMaB T03U1-
11170 3aKOHO/IABIIS MO0 BUKIIOUEHHS MOKJIMBOCTI OCKap;KEHHS ITiJl Yac T0CYyJ0BOTO
PO3CJIIyBaHHST HIMX YXBaJI CJIY0TO Cy/I, HIXK Ti, 110 niepegbadeHi y yactnHax 1
ta 2 c1. 309 KIIK Ykpainu. [ 11e, Ha Hanty ayMKy, TOCUJINIO HETaTUBHUI edeKT Bif
MTPOTAJIVH, IONYIIEHNX 3aKOHO/IaBIIeEM TTIPH (DOPMYJTIOBAaHHI MEePENiKY YXBaJ CJIiT40TO
CyJULL, 1110 MiJIATAI0Th OCKApKEHHIO. Y 11bOMY KOHTEKCTI BapTO 3BEPHYTH yBary Ha
cutyartii Bizcytnocti y ct. 309 KIIK Ykpainu Bka3ziBok Ha MOXKJINUBICTD alleJIIiitHOTO
OCKapyKEeHHST JeIKUX YXBaJ CJIY40TO CyJ, AKi mepenbavyeHi iHIMIUMU TOJIOKEH-
HaMu 11boro Kojiekcy: 1m1o/10 MoHOBJIEHHS IIPOIecyaJbHOro CTPOKY (BiZIMOBU Y 11OT0O
MOHOBJIEHHI ), OCKapsKeHHs sikoro nepeadadeno 4. 2 cr. 117 KIIK Ykpainy; momo
3aCTOCYBaHHSI TMMYAacOBOTO apelTy (BiZIMOBU y MO0 3aCTOCYBaHHIi), MOXJIUBICTh
oCKap:keHHs1 sikoro BcranoBsena 4u. 7 cr. 583 KIIK Ykpaiuu; mono 3acrtocyBanms
eKCTPAJUIIINHOTO apemTy (BiZIMOBUA B HOTO 3aCTOCYBaHHi), TPABO Ha OCKap:KEHHS
sikoro BuzHavyeno 4. 9 ct. 584 KIIK Ykpaiuwu; 1110/10 33/I0BOJIEHHST CKapry HA PillleHHsT
npo Buzjady (eKCTpaauIliio) ocobu (3amuiieHHs ii 6e3 3a/0BOJIEHHS), OCKaPKEHHS
sgkoro persamenToBano 4. 6 ct. 591 KIIK Ykpaiuu. Ilepexonani, 1mo 3 orysmy Ha
3MmicT 4. 3 cT. 309 KIIK Ykpainu monokeHHsT yacTuH 1 Ta 2 1Ii€l cTaTTi CIia J0TO0B-
HUTHU HOPMaMH, SIKi YMOSKJIUBJISITh OCKap:KeHHsI BiANOBIAHUX yXBasl. Pa3oMm 3 Tum 1110
mpobJIeMy MOKHA PO3B’sI3aTH I TaKUM ILISIXOM, 1110 HaBegeHi Hopmu KITK Ykpainu,
SIKUMHU TI€Pe0aYeHO MOXKIIUBICTD OCKAPIKEHHSI IIUX PillleHb, € CHEMialbHIMU MO0
ct. 309 KIIK Ykpainu, ToMy BOHU HiJIJISATAIOTh 3aCTOCYBAHHIO HE3BA)KAOYM Ha BCTa-
HOBJIEH] TI€I0 CTaTTeI0 0OMEKEHHSI TI0/I0 OCKAPKEHHSI.

Takox medeKTOM MPaBOBOTO PETYJIIOBAHHS CJIijl BU3HATH OOMEKEHHs TIpaBa Ha
OCKap:KeHHSI 1HIIMX yXBaJ Cy/y, HiK IIPO 3aCTOCYBaHHS IPUMYCOBUX 3aXO0/IiB MeINY-
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HOro ab0 BUXOBHOTO XapakTepy (BiIMOBY y IX 3acrocyBaHHi), repenbadeni ct. 392
KIIK ¥Ykpaian. Tak, m. 3 4. 1 BKazaHOi CTaTTi JOMYCKAE MOKJIUBICTh OCKap>KEHHS
TaKUX yXBAJI JIMIIE <y BUIMAIKAX, Iepeadadenux 1M Kogekcoms. 3 1b0ro BUILIMBAE
BUKJIIOYHUN XapakTep iX OCKapsKeHHs, 10 JOMYCKAEThCS JIAIIE Y TPSIMO Tiependa-
JeHNX 3aKOHOM BUIIJKaX. Y I[JIOMY TOTOXKHE, OfHAK OiJIbIIl KaTeTOPUUYHE TTPABUIIO
3aKPIIJIEHO IIOA0 yXBaJl, sIKi OyJIM ITOCTAaHOBJIEHI B CY/i HepIIoi iHCTAHILI 111/ Yac
CY/ZIOBOTO TIPOBA/KEHHS /10 MOMEHTY YXBaJICHHS ITiZICYMKOBOTO PIillleHHS Cyy. 3TiHO
i3 4. 2 c1. 392 KIIK ¥Ykpainu Taki yXBajv OKPEMOMY OCKapKEHHIO He IiJJIATaloTh,
KkpiM BUNaKiB, BudHaueHux KITK Ykpainu; 3arepederrss mpotu 1uX yXBaJ MOXKYTh
MICTUTHCST y aleJIAIiiHIi cKap3i Ha OcTaTOYHE CyI0BE PillleHHs, TOOTO HE MAroTh
CaMOCTIHOTO 3HAYEHHS.

Ha nasBHi npu 11boMy IporaJiiHi HOPMATUBHOTO PETryJIIOBAaHHS 3BEPHYB yBary
Koncrutyniitanit Cyn Ykpainu, BusHasmm y Pimenni Ne 4-p/2019 Bix 13.06.2019 p.
HEKOHCTUTYIIUHICTh HOpMU 4. 2 cT. 392 KIIK Ykpainu, sika yHEMOKJIUBIIOE OKPEME
aresigIiitHe OCKapKeHHST YXBAJIU CY/Iy PO TTPOJIOBXKEHHS CTPOKY TPUMAaHHS ITiJl Bap-
TOIO, SIKIIO TaKa yxBaJjia OyJjia MOCTAHOBJIEHA CY/IOM TEPINOi IHCTAHIII 10 YXBaJeHHST
cyzioBoro pitieHHs y crpasi 1o cyTi [10]. Ase Bkazane Pimenns KouctuTytiiitHoro
Cyny Ykpainu He mozgosiano npobiemy HagsHocti iHmux nporaaut y KITK Ykpainu
II0/I0 OCKAp KeHHS IIPOMIXKHUX PillleHb Cy/y IepHIol iHCTaHIIl.

3arajioM BUJAETHCH, 1O Y il YaCTUHI IPOrajJuHKU MPABOBOIO PeryJioBaHHS
MOJKHA YCYHYTH IJISIXOM 3a0e3MeueHHs] MOKJIMBOCTI allesAIiiHOTO0 OCKap/KeHHS
BCiX Cy/IOBUX pillleHb y KPUMiHAJIbHOMY TTPOBA/IKEHHI, KPIM BUTIA/IKIB, KOJH TIO/IO
iporo y KITK Ykpaiuu BcTanoBseHa mipsiMa 3a60poHa.

[Tporanmuuam 1010 cy6’€KTa OCKApPKEHHST 3a3BUYAl CTOCYIOTHCS BU3HAYEHHSI
YYACHUKIB KPUMIHAJIBHOTO TTPOBA/XKEHHS, SIKi peasi3yoTh BiinoBizHe paBo. Hanpu-
kaaz, y 4. 2 cr. 24 KITK Ykpainu BcTaHOBJIEHA TapaHTist mpaBa 0coOM Ha MEPerJisiy
CY/JIOBOTO PilIeHHS He3aJIesKHO Bij 1 IIPOIiecyajJbHOTO CTaTyCy, a TAaKOXK BiJl y4acTi
Takoi 0cobu y cyzoBomy posriisiii. [Ipore npu BusHaueHHi cy6 €KTIB anesiiitHoro
ockapskenss (ct. 393 KIIK Ykpainn) 3akonozsaBelb (pakTUYHO 3aKPIIIIOE BUYEPII-
HUIT X Tlepestik, yKasyouH, 10 iHIIM, Hi)k BU3HAYeHi Y I1iil cTaTTi, 0cOOM MafOTh IIPaBO
MOJIaTU aTleJAIidHY CKapry «y BUNAAKax, mepeabadenux M Komekcom» (1. 10
ct. 393 KIIK VYkpainn). Bogroyac y medknx BUMAIKAX 3aKOHOIABCTBO HeE TIEpPesl-
Gavae TpaBa 3allikaBJIeHNX 0Cib6 Ha OCKapKeHHs CyIOBUX pillleHb abo He Hajae iM
JOCTATHIX MPABOBUX MOKJIUBOCTE JJIST 1IHOTO, M0 0OMEKY€E KOHCTUTYINITHE MTPaBO
0coOu Ha anessiiHNN TePETJIsii CyJ0BOTO PIllleHHsT Ta ii OCTYII 10 KOHTPOJIHHOTO
CYZIOBOTO TIPOBAJKEHHSI.

[Tpuknanom € 4. 4 ct. 394 KIIK Ykpainu, 3ri{HO i3 TOJOKEHHIMU SIKOI «BUPOK
cy/Ly nepiroi iHCTaHIl] Ha MiACTaBi yroin Mis IIPOKYPOPOM Ta TIi03PIOBAHIM, 00BH-
HyBaueHUM TIPO BU3HAHHS BUHYBATOCTI MOKe OYTH OCKap:KeHWil OOBHHYBAYEHUM,
HOTO 3aXMCHUKOM, 3aKOHHUM TIPEJICTABHUKOM Ta TPOKypopom». [lg Hopma He nepen-
Gavyae MOJKIMBOCTI OCKap;KeHHsI BUPOKY Ha TM/ICTaBl yrOAN IHITMME YYaCHUKAMU KPHU-
MiHAIbHOTO TIPOBA/KEHHST, HATIPUKJIA/, Ti[03PIOBAHUMHE, OOBUHYBAYEHIMH, 3 IKIMU
yrojila He yKJajajiacs, OJHaK YMi iHTepecu BOHA 3adyilla€, ajikKe iHIM I1i03PIOBaHi,
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06BUHYBaueHi, SIKi BUCTYIIUJIM CTOPOHOIO YTO/U, MOTJIN JIaBaTH TIOKA3aHHS CTOCOBHO
iXHBOI y4acTi Yy BUMHEHHI KPUMIHATBHOTO ITpaBoriopyiierHs. [[1o nporajinny Hama-
rascst yeyaytu Bepxosuuit Cyn Ykpainu y noctanosi Bix 3 6epestst 2016 p. Ne 5-347
Kc 15, BU3HABINM, IO BiJICYTHICTD y mepesiky cy0 €KTiB OCKap:KeHHsI, BUYEPITHO
nasezienomy y 1. 394 KIIK Ykpainu, Bka3iBku Ha «iHIIUX 0CiO» He € MeperKo10io
y JOCTYTi OCTaHHIX JI0 TTPAaBOCY/JS Ta 3BEPHEHHI JI0 CyAy BUINOI 1HCTAHIIl 3TiIHO
i3 4. 2 ct. 24 KIIK Ykpainu, 3a yMOBH, 110 Cy/I0Be PillIEHHST CTOCYETHCS 1XHIX MPaB,
cBoboz Ta inTepecis [11].

Kpim toro, 3acayrosye Ha ysary nponosuiliss H. P. Bobeuka BKIIOUMTH /10
nepeniky, Busnadenoro ct. 394 KIIK Ykpainwu, HajgaBmm npaBo Ha amesiliiine
OCKapKeHHS BiIIIOBIZIHUX PillleHb CyIy, OCi0, SIKUX CTOCYETHCS 3aCTOCYBAHHS 10
0OBUHYBAYEHOTO 3aM0OIKHOTO 3aXO/y: TOPYYUTEIB TIPU 3aCTOCYBaHHI 0COOUCTOT
MOpyKH; GATHKIB, OMIKYHIB i MKIYBaIbHUKIB y pasi BilaHHs HETIOBHOJIITHHOTO TIiJT
ixHiil Harssi; 3actaBogaBiis [ 1, ¢. 106—107]. Beaxkaemo, 110 3 MeTO0 3a0€31e4eHHS
paBa BIAIOBIAHUX OCi6 Ha anesiiiHuil Ieperis] CyA0BUX pillleHb 3aKOHOAABEllb
MOBUHEH 200 TPSMO BHECTH iX 10 TepeNiKy cy0'€KTiB aressiiitHoro 0CKapsKeHHs,
a6o a3minuTu dopmyaoBanss 1. 10 cr. 393 KITK Vkpainu, ycTaHOBHUBIIH, IO
[PaBO MOJATH ATeAIINHY CKapry MaloTh <«iHII 0COOM y BHIAAKaX, KOJU OCKap-
JKyBaHe CyIOBe PIllleHHSI CTOCYEThCS iX MpaB, CBOOOJ YU 3aKOHHUX iHTEPECiB».
3okpeMa, cxosky Tporosutliio B ymoBax fii KITK Ykpainu Bin 1960 p. BucnosmoBana
O. 10. Koctiouenko, sika BBakasa 3a JIOIJbHe HAJIATH TPABO HA aTeJAIII0 BCIM THM
ocobaM, iHTEPECiB SIKUX CTOCYEThCSI BUPOK, TIOCTAHOBA, yxBaja [3, c. 93].

IIporanuuu moso0 mpeaMera OCKap;KeHHS BUHUKAIOTH YHACIIOK HEJIOJiKiB
3akoHojaBdoro BusHavenus y ct. 393 KIIK Ykpainu nutanb, BiTHOCHO SIKMX JIOTTyC-
Ka€ThCsl OCKapsKeHHs1 cyioBux pinenb. Tak, H. P. Bobeuko 3Beprae yBary Ha Te, 1110
BUTIPaB/IaHa 0coba 0OMeKeHa 3aKOHOM B OCKaP;KEHHI JIeSTKUX YaCTHH BUIIPABILYBaJIb-
HOTO BUPOKY, IKi MafOTb 3HAYEHHS /s 11 TIPaB Ta 3aKOHHUX IHTEPeCiB, HAIPUKJIAJ,
IO/I0 TIPOIleCYaJIbHUX BUTPAT, PEUOBHUX JIOKA3iB 1 JOKYMEHTIB TOIIO, i y 3B’SI3KY i3
[[M TIPOMIOHYE HAJATU TAKOMY OOBHHYBAYEHOMY MOSKJIMBICTH OCKApKUTH BHUITPAB-
JyBaJIbHUIT BUPOK y TIOBHOMY 00cs3i [12, ¢. 19]. Ila niporosuitisi, Ha HaII TIOTJIsI,
3aCJIyTOBY€E Ha MiITPUMKY, T03asIK BUITPAB/IAHHST 0OCOOU HE TIOBUHHO 0OMEsKyBaTH il y
MIATAHHIX OCKAPKEHHS 1HIINUX, Hi’K MOTUBH 1 Ti/ICTAaBU BUIIPABAAHHS, YACTUH BUPOKY.

[Tlo/10 BU3HAYEHMX 3aKOHOABIIEM MEXK OCKap:KeHHSs, Iepe0aveHnx JJIst yJyac-
HUKIB KpuMiHaJIbHOTO TpoBaKeHH 4. 1 cT. 393 KIIK Ykpaiau, BapTo 3ayBakuTH,
10 BOHM He BCTAHOBJICH] JIMIIE T[0/I0 3aXUCHUKIB Ta 3aKOHHUX TIPEACTaBHUKIB 0Ci0,
CTOCOBHO $IKMX BHUPILIyBaJOCS IMUTAHHS IIPO 3aCTOCYBaHHS IIPUMYCOBUX 3aXO0/liB
meanuHoro xapakrepy (1. 5 cr. 393 KIIK Ykpainwn), i npokypopa (1. 6 ct. 393 KIIK
Vkpainn). Toxx B 000X BUMaAKax BiACYTHICTh MeX OCKapKEHHsI CJIiJ| TPaKTyBaTH
SIK IIPOTAJIMHY ITPABOBOTO PeryJiioBaHHs. Tak, ZOCTiXKYIOUM TPaBO HA OCKap;KEHHS
3aXMCHUKAMU Ta 3aKOHHUMH MPEACTaBHUKAMK 0Ci0, CTOCOBHO SIKMX GYJIO 3aCTOCO-
BaHO MPUMYCOBI 3aXO0/1 MEJIMYHOTO XapaKTepy, POOMMO BUCHOBOK, 110 BOHU MOKYTb
OCKap:KyBaTH yXBaJy PO 3aCTOCYBAaHHS TaKMX 3aXOJliB JIMIE Yy YACTHHI iHTepeciB
0cobu, 010 SIKOI BUPILIYBAJIOC BiIIOBiAHE IIMTaHHSI.
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CtocoBHO TIpoKypopa BapTo 3BepHyTH yBary Ha nosioxkens: KIIK Ykpaiau Bin
1960 p., ki nepegbadasy MpaBo IPOKYPOPa Ha allesIsIliio JIMiie y Mekax OOBUHYBa-
YeHHsI, SIKe TTPUMYBAJIOCS TIPOKYPOPOM, SIKUIT OpaB y4acTh y Cy/Ii TepIoi iHCTa Il
(1. 8 ct. 348 KIIK Yxpainu 1960 p.). ITompu e, 110 1151 0OMeKyBasibHa BUMoOra OyJia
YCYHYTa 3aKOHO/IaBIIeM IIPU BPETyJIIOBaHHI MUTaHb [OJaHHS TIPOKYPOPOM atmeJIsIiii-
Hoi ckapru y 1. 6 ¢1. 393 unnnoro KITK Ykpaitu, pakTiuHo BoHa 36epeskeHa y u. 4
cT. 404 ocTaHHBOTO, 3Ti/THO 3 AKOIO CY/ ANleJIAIiNHOI 1HCTAHITii He MOYKe PO3TJIAAATH
06BUHYBaueHHS, sike He OyJI0 BUCYHYTE Y Cy/i mepinoi incTaHiii. TAKuM diHOM, Bij-
CYTHICTb BiJIIOBIIHUX TT0JI0KeHDb Y 11. 6 ¢T. 393 KIIK Ykpainu cTBopio€ mporajinnHy
MIPAaBOBOTO PETYJIOBAHHS Ta Bejie /10 KoJisil 3 4. 4 cT. 404 1poro Komekcy. Otox 1eit
nedeKT 3aKOHOAABCTBA MOKe OyTH YCYHYTHII ab0 MUISIXOM JOMOBHEHHS 1. 6 4. 1
c1. 393 KIIK Ykpainu Bka3iBKOIO Ha MOKJIUBICTH TIOJIAHHS TIPOKYPOPOM allesIsIiiiHO1
CKapru JIMIie y MejKaX OOBUHYBAYeHHs, sIKe HiATPUMYBaB IIPOKYPOP Y Cyi HepInoi
incTaniii, abo msxoM BuK/IOYeHHs 3i ¢T. 404 KIIK Ykpainu wactunu 4.

[H11i mporanuHM peramMeHTarlii aneadiiiHoro OCKap:KeHHs Cy/IOBUX PIllleHb Y
KITK Ykpainu ctocytoTbes MPOIeypy OCKap;KeHHS, peasti3allii mpaB ii y9acHUKIB Ta
JIeIKUX THITUX TTUTaHb. Tak, HAITPUKJIAJ], MOKIUBICTD peasi3yBaTy IIPaBO HA arleJisaIiii-
HUIA TIePEerJisi IUIst TUX OCiO, SIKUM BOHO TIPSIMO HaJlaHe 3aKOHOM, MOJKe OYTH yCKJIajI-
HEeHa 4yepes3 BiJICYTHICTh y HUX (haKTUIHOI MOKIMBOCTI (Opak AOCTaTHBOI ITPABOBOI
00i3HAHOCTI, KOMITIB HA a/[BOKATa, BIJIBHOTO Yacy TOINO) Ha TOJAHHS aTesIsiiHol
CKapru 3 OIVIsIy Ha JIOCUTh BUCOKI BUMOTU BITYM3HSHOIO 3aKOHOJABIA JI0 11 3MiCTy
it obopmrenns. Y 38’a3ky 3 mum O. C. Kamka BBaxkae mporasmaomo Te, mo y KITK
YKpaiHu He BCTAaHOBJIEHO MPABO YYaCHUKA KPUMIHAJIBLHOTO MPOBA/KEHHS MPUETHA-
THCST JIO alleJIsAIiitHoi ckapru iHmoi ocobu [2, c. 78]. Bumaerbces, 1o ycyHeHHs 11i€el
nporajmay nuisixoMm 3akpimiennst y KITK BignmosigHoro mpasa 3ainrepecoBaHux oci6
crpusizio 6 PO3IMIMPEHHIO iX MOKJIUBOCTEN AOCTYIY [0 CY/Yy alessiiiiHol iHcTantii.

KpiMm TOro, mporajnHoio npaBoBOro peryJioBaHHd MOKHA BBaKaTHU BiJICYTHICTb
oOMesKeHb 1010 TOBHOBAJKEHHSI ITPOKYpOpa BiZIMOBUTHCS Bijl alle/IsAIiiHOI CKapry,
3MiHUTH a0 OTIOBHUTH ii 1/ Yac BiamosigHoro mposamkenus (cr. 403 KITK Ykpa-
inn). Ha nymky O. B. Camina, y 38’3Ky i3 He0OXiHICTIO 3a0e311e4eHHs TIpaBa 0OBU-
HYBQU€HOTO Ha 3aXMCT ITPOKYPOP HE YIOBHOBAKEHWH BiJIMOBUTHUCS BiJl alleJisIIiiHOl
CKapru, MojlaHol B iHTepecax 0OBUHYBAYeHOTO0, €3 3ro/ii OCTAaHHLOTO [4, ¢. 11]. Mu
HOIJISIEMO I[f0 TO3UILiI0 i Tporioryemo nepexbaunt y KITK Yipainu BignosiaHi
oOMesKyBaJIbHI BUMOTH JI0 TIPOKypopa TIpU peasiisallii oro mpasa Ha BiZIMOBY BijI
areJigiiHol CKapru.

Bucnoexu. IlincymoByioun BuKJajieHe, JOBOAUTHCS KOHCTATyBaTU HaSBHICTD
YUMAJIOTO YMCa MPOTaJuH MPABOBOTO PETYJOBAHHS alleJSIiHHOTO OCKap:KeHHs
CY/IOBUX PillleHb Y KPUMiHATLHOMY TIPOBA/PKEHHI. 3ac060M iX MMOI0IaHHS BOAYA€ETHCST
yaockoHaneHHda HopM KIIK Ykpainu miasxom miAroTOBKY i BHECEHHS BiAOBIIHUX
3MiH Ta JIOMOBHEHD 10 110TO 3MicTy. OCKIJIBKU TIeH TPOIEC € JOCTATHHO CKIAJTHUM
i TpUBaJIMM, TUMYACOBO, 0 TOrO Yacy, IOKKH Oyze YIOCKOHAJIEeHO BiIOBiAHI 3aKO-
HOJ/IaBYi IOJIOKEHHS, OKPeCcJeHi MPOTraJuHu MOBUHHA YCYBaTH Cy/l0Ba MPAaKTUKA
IIJISIXOM 3aCTOCYBaHHS aHAJIOTI] ITpaBa.
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Some gaps in criminal procedural legislation at the time of court decisions appeal

The article is dedicated to the explanation of such legislative defects as gaps in the criminal
procedural legislation during court decisions appeal. Within the framework of the study the attention
Jfocuses on the fact that regulatory rulemaking of the court decisions appeal in criminal proceeding
contains multiple gaps that affect negatively at its practical implementation. Detailed analysis of the
gaps in the criminal procedure legislation has been carried out. By reference to specific aspects of
the judicial review implementation, the gaps classification according to their subject is proposed. More
specifically the following gaps in the rulemaking of the court decisions appeal in criminal proceedings
are identified: 1) concerning the object of appeal; 2) concerning the appealer; 3) concerning the subject
of appeal; 4) concerning the appeal procedure, etc. It is pointed out that number of legal regulation gaps
regarding the identification of the object of appeal is quite significant. Such gaps arise in response to
the determining a list of court decisions by the legislator that are subject to appeal consequently making
impossible reviewing those court decisions that are not directly enlisted. Such matter is illustrated by
the example of the establishment of restrictions on the ability to appeal the investigating magistrate
decisions. Considering the gaps concerning the appealer it is pointed out that in some cases the legislation
does not provide the right of relevant parties for court decisions appeal or does not provide them with
sufficient legal opportunities which limits a person’s constitutional privilege for court decision appeal
review and his/her access to judicial proceedings. The analysis of gaps concerning the subject of appeal
was also carried out. It is concluded with reason that such gaps arise due to the disadvantageous
legislative determining of the issues which are allowed to appeal procedure. In the course of the research
attention is drawn to the fact that the criminal procedural legislature furthermore contains other gaps
in the rulemaking of court decisions appeal. In particular they concern the appeal procedure itself,
implementation of the rights of its participants and some other issues. By way of illustration of the
given type of gap it is indicated that the opportunity of implementation of the right to appeal for those
persons who are directly granted with it by the law may be complicated due to the shortage of the actual
opportunity to appeal against the judgment, in light of the high requirements for its content and format,
advanced by the domestic lawmaking body. In the article motions considering eliminating and overcoming
the enlisted legislative defects are formulated.
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Hocnioncyemvcst euxopucmanist indopMauiino-KoMyHIKAUIHUX MeXHON02il, WO BUKOPUCMOBY-
10mvcs K Kibepincmpymenmu O GUUHEHHs. 3A04uNIs. AHAMI3yemvcs emnipuuna 6a3a Kibep3niouunis 3
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KpuMunaiucTnueckuii aHaau3 KuGepUHCTPYMEHTOB COBEPLIEHHS IPECTYILIEHUI

Cmamovsi nocesiuena uccie008anuIo UCNOIb308AHUS UHPOPMAUUOHHO -KOMMYHUKAUUOHHBIX MEXHO-
JI02UTl, KOMOPbLe UCNOIL3YIOMCS. 8 Kauecmee KUOEPUHCIPYMERMOoa Olisk COBEPULeHUs. NPeCynaenutl. Ana-
JUSUPYEMCst SMnupudeckas 6aza KubepnpecmynieHuil ¢ yuemom nocaeOHux menoeHuull, 00YCio08IeHHBIX
onsuyetics nandemuetl.

Kiouesbie cioBa: kubeprpectyiuieHus; MHMOPMAIMOHHO-KOMMYHUKAIIUOHHbBIE TEXHOJIOIUY;
KPUMUHATUCTHIECKUTT aHAN3; «G0TO(hEPMbI»; KHOEPHHCTPYMEHTHL.

Iocmanosxa npooaemu. Ilangemiss KOpOHABIPYCY TPUBAE BiKe GiJIbllie POKY i
3MycHuJa Mailke BCi chepr KUTTS MepPerTH B OHJIANH Ta BUKOPUCTOBYBATH JIMCTAH-
IiiTHI IHCTPYMEHTH KOMYHiKaillii. Tak caMo i 3JI0YMHIII BCe 4YacTillle 1ovaau BUKO-
pHcTOBYBaTH iH(MOpPMaIiiHO-TeJIEKOMYHIKaIliiiHI Mepeski Ta KiGepiHCTPYMEHTH IJIst
BUMHEHHS POTUITPABHUX JIisTHb, 110 JI03BOJIAE IM Kpallle MacKyBaTucs. Tak, 30kpeMa
BifeommaTdopma Zoom TaKoOXK cTaja MalUAaHINKOM I BUKPaJAeHHS ITePCOHATBHUX
JAHUX KOPUCTYBayiB.

Ananiz ocmannix docaioxncens i nyoaikauii. Pisni acriekTr KiOep3JI04MHIB PO3-
TJISIIAJTA Y CBOIX TpaIlsx, 30KpeMa, Taki Haykosit, sik I. K. Apneesa (G. K. Avdieieva),
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IO. A. Benbebkuii (Yu. A. Belskyi), C. A. Bysupku (S. A. Buiadzhy), 1. 1. Bacuib-
koBcbkuit (I. 1. Vasylkovskyi), B. M. Tomoskin (B. M. Holovkin), B. A. JKypa-
Beab (V. A. Zhuravel), O. O. 3omorap (O. O. Zolotar), H. B. KapueBcbkuii
(N. V. Karchevskyi), O. I. Koryr (Yu. I. Kohut), M. O. Kpasiosa (M. O. Kravtsova),
JI. B. Jledprepos (L.V. Lefterov), 10. M. ITinuk (Yu. M. Pitsyk), C. M. IIpasirox
(S. M. Pravdiuk), /I. O. Puuka (D. O. Rychka), JI. €. Crpensiios (L. E. Streltcov),
€. C. lleBuenko (Ie.S. Shevchenko), B. 1O. Illenitsko (V.Yu. Shepitko), M. 10. Suu-
mmH (M.Y.Yatsyshyn) ta in. OqHak HAyKOBUX JOCJIZKEHb 100 KPUMIHATICTHYHOTO
aCIeKTy BUKOPHCTOBYBAHWMX KiOep3HAPSI/Ib /IJisl BUNHEHHSI 3JIOUYMHIB Maii’ke HEMaE.
3 OISy Ha Iie Mema cmammi TOJIITaE Y KPUMIHATICTUIHOMY JOCJiKEeHH] Kibe-
PIHCTPYMEHTIB, IKi BUKOPUCTOBYIOTb 3JIOYMHIT /IJIs BUNHEHHS 3JI0YUHIB.

Buxnao ocnosnozo mamepiany. SIx Bijomo, KiGep3JTOUNHHICTh BU3HAHA OIHIETO
3 r100aIbHUX TIPOOJIEM Y KOHTEKCTI MiKHAPOAHOI Oe3nexu. PiBeHb JaTeHTHOCTI 11X
snounHiB csira€ 90-95%, a cTaTUCTUYHI aHi He BiIOGUBAIOTH TIOBHOIO MipOIO CHTYa-
1ito 3 kibepasounHHicTIO B YKpaiHi [1, c. 335].

Mepeska [HTepHeT siBjisiE cOO0I0 TIPOCTOPOBY CTPYKTYPY, sIKa BKJIOYAE i€pap-
Xil0 PI3HUX YYaCHUKIB: YCTAHOB PEECTpallii JOMEHHUX iIMeH i 6e3J1iui mocepeIHUKIB,
POBIIO/IiIEHNX AaCUMETPUYHUM CIOCOO0M (OIepaTopiB cHUCTEMHM i iHINX). YCi BOHM
3a0€e311eYy0Th KiHIIEBUM KOPUCTYBaYaM MOKJIUBICTD JOCTYITY /10 MEPEKEBUX TTPOTO-
KoJIiB i BeOcepBepiB (Zagaris, 1993). BipryambHuii mpocTip cTaB caMOCTIHHUM MicIieM
icHyBaHHsI JIIOJICHKOTO iHTEJEKTY i, sIK Oy/b-sika 00’€KTHBHA PeabHICTD, TOPOIUB
6e3Jtiv IpobJIeM, y TOMY YHCITI 1 TipaBoBUX |2, ¢. 203].

Jlist 60poThOU 3 OPraHi30BaHOI 3JOYMHHICTIO YCHINTHO BUKOPUCTOBYETHCS
meron «Big Datar, a aus nportuaii kibepsiounHam go0pe 3apeKoMeHpyBajia cebe
texnosiorist «Block Chain». B ymoBax akTuBHOI 11hpoBoi TpaHchopmariii eKoOHO-
MIKH 1 CyCIiIbCTBA 3'ABJSAIOTHCS BCe HOBI 1 HOBI opMU 00’€KTHBHO HeGE3MEYHOT
MOBEiHKM, HacaMIiepe] y KibepIpocTopi, a TaKoXK IOB’sI3aHKX i3 TI00asizalieo
€KOHOMIKHU Ta BiZIHOCUH MiX JroapMu [3, c. 173].

3 orsay Ha HUBBKUIN PiBEHb POKPUTTS KiOep3/I0urHiB BOAUaE€ThCs HEOOXIAHICTD
KOMILJIEKCHOTO PO3PO0JIeHHS HOBHMX 3ac00iB Ta NMPHUITOMIB, 1[0 BPaXOBYIOTh CyYacHi
JIOCATHEHHST KPUMIHAJIICTUKY 1 CYMiKHUX HayK. beanepedyHo, 1ie TaKOXX BUMArae
Bi/ITOBiTHOTO BUCOKOTO PO eCciitHOTO PiBHSA 3HAHD CJIMYUX Y TaTy3i KOMITTOTEPHUX
TEXHOJIOTIH Ta MOCTINHOI X aKkTyasizallii. Ase, Ha JKajib, YUMAJIO CJITIUX HE BOJIOJI-
I0Th HAJIE)KHUMU HaBUKaMU iHTEpHET-KOPUCTYBaya, i TUM Iaye CIelliaJbHOI0 OCBITOIO
y cepi indopmariiinnx TexHosoTii. ToMy HaA3BUYAITHO BaKITUBOIO € B3AEMOJIiS 3
iHmuMu GaxiBIgME y il TaTysi.

[Ile oxHicro PoOIEMOIO MTijI Yac po3CJIijyBaHHs KiGep3JOYNHIB € HECBOEYACHE
BUSIBJICHHSI TAKUX 3JIOYMHIB, TOOTO 3 MOMEHTY BUYMHEHHS 3JIOUNHY MPOXOIUTH
3HAYHUU TTPOMIKOK 4acy, N0 3HAYHO YCKJAHIOE TIONIYK Ta (hiKcalliio 3aJuIeHnx
€JIEKTPOHHUX CJIi/IiB.

BizcyTHicTh HamTpaIbOBaHOI CTIIYOI Ta CY/I0BOI MPAKTUKMU 3 1€l KaTeropii 3710-
YKMHIB TAKOXK CTAaHOBUTD MPOOJIEMY.
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Jlist BUMHEeHHs KiGep3JI0YMHIB BUKOPUCTOBYIOTh 3apaskeHi MOOLIbHI IIPUCTPOI,
VHiKaJbHE MIKIJINBe TTporpaMHe 3a0e3nedeHHsl, 3iCHIOIOTh HECAHKITIOHOBaHI
IiTbOBI araku Ha TeBHI 00'€KTU 3 TIPOHUKHEHHSIM Y BHYTPIITHI MEPEXi 3 METOI0
OTPUMAHHS JOCTYMY /10 KoHbigeHIiliHOI iHdopMallii, yBeleHHS B KOMI IOTEPHY
porpaMy KOMaH]I, 10 JAI0Th 3MOTY 3/[ICHIOBATH He3allJlaHOBaHi (pyHKIT («Tpo-
SHCBKUM KiHb» ); MOAM(DIKAIlig KOMITIOTEPHOI NTporpaMu («MicTudikallisas ); 1OCTyII
110 6a3 jaHux i GailiB MITXOM 3HAXO/KEHHS CJTa0KMX MICIlb y CHCTEMaX 3aXHCTy
(«Mackapafl» ); BUKOPUCTAaHHS TIOMUJIOK 1 HEOJIKIB Y KOMITIOTEPHIN mporpami [4,
c. 941-944].

SIK meMOHCTpYE Criya mpakTHKa, YacTile 3 3asBaMU IIPO KibGep3I0UrMH 3Bep-
TAIOTHCST caMe I0PUANYHI 0cOOU MPUBATHOTO Ta ITyOJIIYHOTO MPaBa, HisK IPOMA/ISHI.
[Te 3yMOBJIEHO 30KpeMa TUM, 1[0 TIPUBATHI 0COOH TTOOOIOIOTHCST PO3TOJIOIIEHHST KOH-
dingenttiiiHoi indopMariii MUPOKOMy 3arajy y 3B’s13Ky 3 KibepaTakoro.

Knacudikanis xibepsnounHis, Bukiaajgena y Kousenuii Pagu €sponu mpo
KiGep3I0uMHHICTD, Hepeadadae YOTUPU KOMIIOHEHTH. Tak, /10 Mepiiol Tpynu Haje-
JKaTh MPOTHUIIPABHI Iii, SIKi TOCATAIOTh HA IIJICHICTD, KOHDIAEHITIHICTD Ta OCTYT-
HICTh KOMITIOTEPHUX JIaHUX 1 cucTeM (HECAHKIIOHOBAaHWUM JIOCTYT i BTPYYaHHS Y
6a3y JaHKX, CUCTEMY): He3aKOHHMIA 0cTyH (CT. 2), He3aKOHHe nepexoruieHHs (cr. 3),
BILTMB Ha KOMITIOTepHi fAaHi (cT. 4) abo Ha cuctemu (CT. 5), MIPOTU3AKOHHE BUKOPH-
CTaHHS CHEIiaTbHUX TEXHIYHUX MPUCTPOIB (cT. 6). 37104MHM APYTOI TPy MOB sI3aH1
3 BUKOPHCTaHHSIM KOMITIOTEpa sIK 3ac00y MaHimmyJIsiii 3 iHdopMaliiero (Hampukiaz,
iHTepHeT-TaxpaiicTBO Ta KOMIT oTepHa mizpobka (ct. 7-8)). Tpetst rpyma 1moB’si3aHa
31 3MiCTOM KOHTEHTY, SKMH PO3MIIIYEThCS B iHTEPHET-TIPOCTOPI (HATIPUKIIAJ, PO3Mi-
HeHHs AuTsa40l nopuorpadii). Yersepra rpymna BK/IOYac y cebe 3J104MHHU, II0B A3aHi
3 TIOPYIIIEHHSIM aBTOPCHKOTO 1IPaBa Ta CyMiXKHOTO 1pasa [J].

CxmaziHa ermijieMiosiorivHa CUTYaIlist y CBITi CTUMYJIIOBAJIa 3JI0UMHITIB TaK CaMo
3MIHUTHU <«I10JIe JiAIbHOCTI» 3 oduiaiin y onsaiiH. Tak, y 3B’43Ky 3 IIepexoJioM ycCix
cep JKUTTS Y OHJIAH MPOCTIp SIK 3acib KOMYHIKaIlil aKTHBHO BUKOPUCTOBYETHCS
Bizteoriarpopma Zoom, 1o crama 06’eKToM Haraay KibepamounHiliB. Bepcist ganoro
mporpaMHOro 3abe3mnedents st Windows Ma€ BpasJMBICTh y YaTi, B IKOMY ydJac-
HUKK 3yCTpideil MOXKYTb CIIJKYBaTHCS MiK c0000, HaJCHUIAI0UN TEKCTOBI IMOBi-
nomrnenns. Harnckanas wva mocumands i3 UNC, mo Bkazye poatairyBaHHs hailmy
B (hailJIoBill cucTeMi, MOKe O3BOJIUTH 3JIOBMUCHUKAM KPACTHU JaHi 00JIKOBOTO
sanucy Windows. Hanpuxoaz, ssuuaiitna URL-azpeca, ane i3 UNC (\\ evil.server.
com \ images \ cat.jpg) epeTBOPIOETHCS y TiMePIIOCUTAHHS, Ha SIKe MOKHA HATHC-
HyTH abu BiZIKpUTH BeOCTOPIHKY y cBOEMy Opaysepi, ase B Takomy pasi Windows
cupobye mig'eaHaTucs A0 BiJJaJeHOro caiiTy 3a JOIMOMOTOI0 IPOTOKOJIY OOMiHY
(daitmamu SMB, 11106 BigkpuTH Bignanenuii daiin cat.jpg. 3aiiicaiooun e, Windows
32 3aMOBUYBAHHSM HAJICUJIAE IM'ST KOpHUCTyBada Ta xetil rnapoab NTLM, sikuii MmoxxHa
BiJIHOBUTH 3a JIONTOMOT010 GE3KOIITOBHUX 1HCTPYMEHTIB, Takux sik Hashcat [6].

Kibep3104nHIli yMUCHO OHOYACHO CTBOPIOIOTD OlJibIne Trcsdi pisaux [P-ampec
3a/1/11 YHEeMOXKJIUBJIeHHS i/leHTU(iKallii CBOrO MiClle3HaXO/’KeHHS Ta BUKOPUCTOBY -
BAaHUX 3HAPS/Ib.
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HoBesoto € cTBOpeHHsI Ta 3aCTOCYBaHHSI TaK 3BaHUX <«6OTOGEpM» i1 BUM-
HEHHS Pi3HUX BU/IB 3JIOYMHIB: HE JIUIIE KOPUCIUBUX, ajle U TUX, 10 TMOCATA0Th Ha
TEPUTOPia/IbHy ILIICHICTh Ta HepoTOpKaHHICTh YKpainu. CriBpobitHuku CirykOu
6e3rekn YKpaiHu BCTAaHOBUJIH, IO «O0TO(hEpMas CTBOpIOBAA i yIpaBJsijia 00JIiKo-
BUMH 3allCaMK B COIIATbHUX MepeskaX, siKi HIOUTO Hasleskaliu TpoMasiHaM YKpa-
1HU, XO0Uua HACIpaB/i BUKOPUCTOBYBAIN HECIPaBKHI IepcoHabHi fAaHi. [loTyXHiCTh
«6orodepmuy» ckmazana mouax 5000 criamepechbKuX MOITYKOBUX poOoTiB. Biamosinte
TeJIeKOMYHiKalliiiHe 06JIa{HaHHs Ta Clielliai3oBaHe TporpaMHe 3a0e3neyeHHs opra-
HizaTopu npuabaau yepes 3ab00poHeHi B YKpaini pociiichbki HeOaHKIBCbKI ILIaTixKHi
cuctemu. Boru BukopucToByBamu Takox SIM-kapTu yKpaiHCbKUX OIepaTOpiB
3B’SI3KYy 1 Proxy-cepBepH BiTUM3HSHOTO cerMeHTa [HTepHeT. AHA/I3 KOHTEHTY, SKUi
nommpioBajia «6orodepMar, BUSBUB MyOJiuHI 3aKIMKU 10 HACUIbHUIIBKOI 3MiHI
KOHCTHTYIIIHOTO JIay i 3aXOIJIeHHs jepskaBHol Biaau. Kpim Toro, 6oTu mommpio-
BaJIM HETIPaBAMBY iH(MOPMAIIifo TTPO CUTYaIlifo B YKpaiHi, Mo BUHUKJIA Yepes3 TmaHie-
mito COVID-19 [7, c. 26].

KpunroBasiora BUKOPUCTOBYETHCS /IJIsT aHOHIMI3IIT yCiX PO3PaxXyHKIiB 3a BUU-
HEeHHS MPOTUIIPABHUX Mill.

SIx kibGepiHcTpyMeHTH TONIYKY iH(OpPMAIi MOKYTh TaKOK BUKOPHUCTOBYBATH
pi3sHOMaHITHI cepBicHu, 30KpeMa, Taki, ik « Whois», 3a 0MOMOTOI0 SIKOTO MOXKHA
BCTAHOBUTHU aJ[pecy Ta Ha3BY MPOBai/iepa, a 3 BUKOPUCTAHHAM CalTy www.ripe.net
abo yrumitu nslookup (3 anrmiicekoi «name server lookup») orpumaru IP-azxpecy.
Yac poboTr KOpHCTyBaya B MePeKi MOKHA BCTAHOBUTH 32 CIelliaibHuM log-aiiimom
(>xyprasiom). /lomaTkoBi BiZIOMOCTI PO BUJI, TOPSIIOK 1 Yac MiJIKJII0YeHh KOPUCTyBaya
10 Mepexxi [nTeprer i 36ir ux gaHux i3 log-daiiaom mposaiizepa MoKe CIyryBaTh
BaroOMUM JIOKa30M HECAHKITIOHOBAHOTO JIOCTYITY B TIEBHY KOMITIOTEPHY CHUCTeMY |8,
c. 58]. Came BUKOPHCTOBYIOUM TaKi CepBiCH, 3JIOBMUCHUKH 1IeHTU(DIKYIOTh Ta Opra-
HI30BYIOTHh KibepaTaky Ha eJEKTPOHHI PECYPCH OPraHiB Jep:KaBHOI BJIAIU 3 METOIO
HOJAJIBIIIOTO IXHHOTO BUKOPUCTAHHSI Y MPOTUITPABHUX TiJIsIX. OCOOIMBO MONTMPEHUMHE
Taki BUIQIKU CTaJIM ICJIs TOTO, IK OYJIM ONPUJIOAHeH] 6a3y AaHUX 3 JOMEHHUMM
iMeHamMu Ta peanbHuMU [P-azpecamMu 1IUX Oprasis, AOCTYI /10 SKUX 3/iHCHIOBABCS
yepe3 DNS-zanmmTn.

[loBoJii TOMWPEHNMU € BUTIAJIKK, KOJU Bijl iMeH1 TICeB/IO/IEPKABHUX YCTAHOB
HA/ICUJIAIOTHCST TIOBIZIOMIIEHHST 31 HMIKIZIMBUM TIPOTPAMHUM 3a0e3nedeHHs M. Aje
SIKIIO paHilie BiAMIHHOIO 0cob6uBicTIO OYyJIO Te, IO TaKi JMCTH HAACUJIAINCS 3
TPaAUIINHUX TOIMITOBUX CEPBICIB, AKi Y BIIBHOMY IOCTYTi, TO Tellep BUKOPUCTO-
BYIOTBCS 1 TICEBIOYPSNOBI «@gov.uay. Y 1MUX MOBIIOMJIEHHSIX MiCTATbCS hailiam y
3BUYHUX (hopmatax 3 posmupeHHsM «.pdfs, «.docx», ame i3 BOyIOBaHUM TITKi/JTH-
BuM «OLE» 06’extom. ITic/ist BIAKPUTTSI JOKYMEHTa KOPUCTYBAa4YeM 3aIyCKAEThCS
mKizymBe mporpamue 3abesneuenns (gami — IIT13). ABromatnyHo BigOyBaeThCs
JI0/laBaHHS 3allUCy B PEECTP OMepalliitHoi cucTeMu 1 HOTO aBTO3aBaHTAKEHHSI.
Kosxen pasz HIII3 samyckanoch i3 TeKM CUCTEMHOTO AMCKA 3a MOCUJIAHHSAM - 1\
ProgramData\Microtik\winserv.exe. BusiBjiene mikijuse mporpamue s3abesie-
YeHHS TIePeXOINI0 Y TPUXOBAHUN PEXUM OUiKyBaHHS 3'€IHAHHS Ta MOBHOIO MipOIO
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HAJIaBaJIO JIOCTYTI 10 PeCypciB KOMITIoTepa KepTBU. 3TiTHO 3 pe3yJibTaTaMi aHaJli3y
Braszate 1113 € MoaudikoBaHOO BEPCIEIO JIEraabHOTO IPOrPAMHOr0 3a0e3IedeHHsI
«RMS TektonIT> [9].

RAR-apxiB mocTiiHO BUKOPUCTOBYETHCS KiOEP3JOUMHIISIMU JIJIsI BUNHEHHSI
nporunpaBHux miit. Tak, Ha mouaTky 2021 p., HayeOTO Bix iMeni Axnminicrparii Tep-
JKCIIEI3B SI3Ky YKpaiHu, 3 MOMITOBOI CKPUHBKK zapros@dsszzi.gov.ua HaicuIaBCst
3anapoJieHnii apxis «EJIeKTpOHHMIT 3aluT.rar», SKuil 6yB TPOSIHOM IS BiJIaJIEHOTIO
noctyny (RAT) 3 IP-aapecu 212.44.151.60, sika HameXuTh 10 MyJy ajpec MpoBaii-
nepa «Vimpelcom» Pociiicbkoi @enepartii [10]. o mocamosux ocib nmpuBaTHOTO
CEKTOPY €KOHOMIKHM TaKOK HAJCUJIATINCS JIMCTH 3 BKJIAJEHHS 3 po3mrupentsiM .1zh
(apxiB), ;KU MicTUB B co0i [Ba (ailim, oauH 3 SKux OyB migpobaeHnM abo paHilire
BUKPaJIeHUM JIOKYMeHTOM (opmaty .xIsx (/ist pUKPUTT), a iHmmid — JS-cKkpwurr,
SIKWIA [TPU aKTUBAIlil 3aBAHTAXKYE MIKIUBe mporpaMHe 3abesnederns #Smokeloader
B IUPEKTOPII0 Y% Temp%, sike BUKOPUCTOBYETHCS JIJIST 3aBAHTAKEHHS 1HIIMX TIKi /TN~
BUX TIporpamMHuX 3abesmeuenp [11].

Y 2019 p. kibep3ounHIll K 3HAPS/S 3HOBY JK TAKH BUKOPHUCTOBYBAJIM Tpa-
muiiiiny mporpamy WinRAR exploit (#CVE-2018-20250). Tak, s3aiiicHIOBaIacs
po3cuiika apxiBy zakon.rar B sskomy MictuBcst PDF oKyMeHT i3 3aKOHOM PO jiep-
’KaBHe MapTHEPCTBO, MiCJs Oro po3nakyBaHHsS Bipyc 3aBaHTakyBaB powershell
CKPUTITH 3 iX MOAATBITUM BUKOHAHHAM. TakuMm 4mHOM haila po3maKkoByBaBcs 3
apxiBy B MOTPiOHY 3JIOBMUCHUKY TAIlKy, a He TIPU3HAYEHY KopucTyBadeM. To6TO
PO3MIIyBaBCs MKiJIMBUI KOJI Y MaIKy aBTo3aBaHTakeHHsT Windows, sikuii aBTo-
MaTUYHO BUKOHYBABCS MPHU KOKHOMY 3aBaHTa)KeHHi cuctemu [12].

Y 2020 p. maiibiapm nomupenum IIT13 cras Agent Tesla, sixkuit Bukonye
dyukmii keitmorepa (keylogger), Bukpazmaua indopmarii (stealer) Ta € Bgocko-
HaJeHUM TPOSHOM BimmaseHnoro poctymy (RAT), mo manmucane MmoBaMu, SKi
BukopuctoByoTbest B Microsoft.Net (C #, Visual Basic NET, C++/CLI, Tomo).
Hapaszi 1113 3gaTHe BifcaigKoByBaTh Ta 30MpaTH JAaHi BBOJY 3 KJaBiaTypH,
POOUTH CKPIHIIOTH Ta OTPUMYBATH OOJIKOBI JaHi, 10 BUKOPUCTOBYIOThCS B Pi3-
HUX mporpamax cucremu (Hanpukiaa, Google Chrome, Mozilla Firefox, Microsoft
Outlook, IceDragon, FILEZILLA rtomio). 3’ssBuBcs Agent Tesla B 2014 p. i Buko-
HyBaB (yHKIIi Keisorepa Ta Bukpagadya naposis. [lane HIII3 € komepiitHuM,
JiIEeH3i10 Ha TOTO BUKOPUCTAHHS MOKHA IPUAOATH Ha caliTi pO3POOHMKIB, OJJHAK
Agent Tesla Mae BUKOPHCTOBYBATHCH JIMIIIE Y MeKaxX, BUSHaYeHUX 3akoHoM [13].

3yCTpivaloThCsT BUTIQ/IKH, KOJH SIK 3HAPSI/IS 37I0YMHY BUKOPUCTOBYIOTh 3BUYAiHI
pOyTepH 3 i/l €IHAHOI0 AaHTEHOTO, SIKY PO3MIIIYIOTh HAa TOPHIIli, BHACTIIOK YOTO PaJlio-
eIeKTPOHHUI 3aCi0 BUBOIUTHCST HA PIBEHD 3 MIMPOKOCMYTOBUM JOCTYIIOM, JUJIST STKOTO
HeoOXisiHO oTpuMary 1103Bi. [lai 3ilicHioeThest OToKyBaHHs curHamry (iHdopMarrii)
3 antenn PE3 ITAT «Ykpresekomsy, AKUi HAAXOAUTH CIOKMBAYaM TEJEKOMYHiKa-
IIITHKX TIOCJYT, HE3AaKOHHO [iF0Y0I0 PalioeeKTPOHHOI 6GAa30BOIO CTAHINE0, PO3Ta-
IIOBAHOIO Ha JIaXy 3a JIOTIOMOTOI0 Pai0eJeKTPOHHOTO 3ac00y 3 MUPOKOCMYTOBUM
paziozoctymnoM, izentudikoBanoro mig HazBoio D-Link, mo gacTkoBo 6/10KyBasa
curaan (indopmartii) [14].
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PosKpuTTs KibGep3J0uMHIB 3aIMIIAETHCS JOBOJI CKIAAHUM 3aBAAHHIM J1Ist Oijib-
oCTi CIiBPOOITHUKIB OPraHiB JOCYI0BOrO PO3CJIiIyBaHHS, [0 00YMOBJIEHO CIIEIH-
dikoio 11poro BUy 370unny. HasBHI cKtaHOII 3 y3araJbHEHHSIM MaTepiaiB CJIiauoi
Ta CyJ0BOI IPAKTUKK IIOA0 KiOeps/jourHiB, OpaKye METOANYHUX PEKOMEHIAIiN K
3 oprasisarii posc/igyBaHHs KiOGep3/JI0YMHIB, TaK i 3 TAKTUKHU [IPOBEACHHS CJIIIMX
(posiIyKOBHUX) [Iiif; HEZOCTAaTHBOI € KBaxiikallis caiguux s poboTH 3i crenu-
GiuynnMu JpREpesaMu I0Ka30Bo1 iHdopmMaltii, orudpoBaHol y BUTJISII €JIEKTPOHHUX
TIOBiZIOMJIEHb, CTOPIHOK, CAMTIB.

Bucnoexu. Hesnunnuii po3BUTOK iHGOpMaIliitHUX TEXHOJOTii NMPU3BiB He
JIAIIe /10 TTO3UTUBHUX 3MiH y CYCIIJIbCTBI, aje i MOsiBM HOBUX (DOPM 3JI0YMHHOCTI.
Taka curyartist 3yMoBJeHa TUKUTATIZAINIEIO yCiX chep KUTTS, BUCOKOIO TEXHITHOIO
OCHAII[EHICTIO 3JIOUMHINB Ta 3aCTapiJicTIO METOAIB poboTH ciigcTBa. TUIOBI criau
KiOep3/I0YMHIB MalOTh €JIEKTPOHHO-IU(POBe BiJoOpakeHHs Ta CKJIAJAIOThCS 3 HeB-
HUX 3MICTOBHO HATIOBHEHUX iH(OpMAIiiHuX GJIOKIB.

Crnucok siteparypu

1. Kpuminosoris: 3aranpha ta Ocobausa yactunu : nigpyunuk / B. B. Tomina, B. M. TosoBkiH,
M. 1O. Bamyiiceka, O. B. Jlucozen Ta in. ; 3a pex. B. B. Toxninu i B. M. Tososkina. Xapkis : IIpaBo,
2014. 440 c.

2. TaBoskancbkuii O. B. CyuacHi peanii kiGeprpocropy Ykpaiuu. 3abesneuenns npagonopsoky 6
YMOBAX KOPOHAKpU3U : MaTepiany maHedbHOI auckycii IV Xapkis. mixkaap. fopua. ¢gopymy, M. Xapkis,
23-24 Bepec. 2020 p. Xapkis, 2020. C. 203-208.

3. Tonoskin B. M. Tenepiutte i maiibytae kpuminosorii. [Ipobremu saxonnocmi. 2020. Bum. 149.
C. 168—184. doi: https://doi.org/10.21564,/2414-990x.149.200724.

4. Yepnikos B. 0. Kpuminosoriuna xapakrepucTuka KibepaaounHuocTi. Moaoouii euenuii. 2018.
Ne 11 (63). C. 941-944.

5. Konsenuii Pagu €Bponu npo kibepsmoununicts. URL: https://zakon.rada.gov.ua/laws/
show /994 575#Text (nara sseprenns: 30.04.2021).

6. Bpaznusicts B Zoom aas Windows. URL: https://cert.gov.ua/article/27 (mara 3BepHEHHS:
30.04.2021).

7. Kibepbesmneka B indopmaitiiinomy cyciinbersi : [HdopmariiHo-aHa i THUHAN gaiipKecT / Bijll.
pen. O. [losransw; ynopsza. O. [losraus, JI. JlutBunosa, C. [loporux; HaykoBo- mocmimuuii iHCTUTYT
ingopmaruku i mpaBa HAIIpH VYkpainu; Hamionanpha 6i6miorexa Yipainu iM. B. 1. Bepraacbkoro.
Ne 4 (xBitenn). Kuis, 2020. 113 c.

8. ImHoBaIiiHI 3acaill TeXHiKO-KPUMIiHAJTICTHIHOTO 3a0e31eyeHHs JigabHOCTI OpraHiB KpHMi-
HasbHOI tocTutiii : Monorpadis / ko aBt. B. FO. Illeniteko, B. A. XKypasens, I. K. Apneena 1a in. ; 3a
pen. B. 1O. llenitbka, B. A. JKypasssg. Xapkis : Bun. areniiist «Anocriznb», 2017. 260 c.

9. Kibepmouiiis dikcye BUNAIKK PO3MOBCIOMKEHHS BIPYCYy 3aMaCKOBAHOIO IIijl IOBiZIOMJIEHHS
Bin nepskycranoB. URL: https://www.npu.gov.ua/news,/kiberzlochini/kiberpolicziya-fiksuje-vipadki-
rozpovsyudzhennya-virusu-zamaskovanogo-pid-povidomlennya-vid-derzhustanov/ (mara 3BepHeHHS:
30.04.2021).

10. MacmtabHa ¢immHroBa ataka Ha aepxaBHi ycranoBu Yipainu 19.01.2021. URL: https://cert.
gov.ua/article/10011 (nata 3seprentst: 30.04.2021).

11. Hosi xBuiii MacoBux poscusiok juctis 3 #Smokeloader. URL: https://cert.gov.ua/article/2707
(nara 3Bepuennst: 30.04.2021).

12. 3apas B YKpaiHi akTMBHO PO3NOBCIOKYEThC IIKIAIUBE MIPOTpaMHe 3a6e3eYeH s, SKe BIUKO-
puctoBye WinRAR exploit (#CVE-2018-20250). URL: https://cert.gov.ua/article/2695 (narta 3Bep-
nennst: 30.04.2021).

170 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2021. Bun. 153



Jlamuuw K. B. KpumiHanicmuy4Huli aHani3 KibepiHcmpymeHmig 84UHEHHS 3/104UHI8

13. Agent Tesla (wkizyuBe nporpamue 3abesneuennsi). URL: https://cert.gov.ua/article/3028
(nata 3Bepuennst: 30.04.2021).

14. Bupok IBaHiBChKOro paitoHHOTO Cyay XepcoHchbKoi obmacti B 7 sxoBTHs 2020 p. 1m0 cripasi
Ne659/829/15-k. URL: https://reyestr.court.gov.ua/Review/92093560 (nara 3seprents:: 30.04.2021).

References

1. Holina, V.V,, Holovkin, B.M., Valuiska, M.Yu., Lysodied, O.V. et al. (2014). Kryminolohiia:
Zahalna ta Osoblyva chastyny. V. V. Holina, B. M. Holovkin (Eds.). Kharkiv: Pravo [in Ukrainian].

2. Tavolzhanskyi, O.V. (2020). Suchasni realii kiberprostoru Ukrainy. Zabezpechennia pravopo-
riadku v umovakh koronakryzy: materialy panelnoi dyskusii IV Kharkiv. mizhnar. yuryd. forumu, m.
Kharkiv, 23—24 veres. 2020 r. Kharkiv, 203-208 [in Ukrainian].

3. Holovkin, B.M. (2020). Teperishnie i maibutnie kryminolohii [ Current and future criminology].
Problemy zakonnosti — Problems of Legality, issue 149, 168—184. doi: https://doi.org/10.21564,/2414-
990x.149.200724 [in Ukrainian].

4. Chernikov, B.Iu. (2018). Kryminolohichna kharakterystyka kiberzlochynnosti. Molodyi
ochenyi, 11 (63), 941—944 [in Ukrainian].

5. Konventsii Rady Yevropy pro kiberzlochynnist. URL: https://zakon.rada.gov.ua/laws/
show/994 575#Text [in Ukrainian].

6. Vrazlyvist v Zoom dlia Windows. URL: https://cert.gov.ua/article/27 [in Ukrainian].

7. Kiberbezpeka v informatsiinomu suspilstvi: Informatsiino-analitychnyi daidzhest (2020).
O. Dovhan, L. Lytvynova, S. Dorohykh (Eds.). Naukovo-doslidnyi instytut informatyky i prava NAPrN
Ukrainy; Natsionalna biblioteka Ukrainy im. V.I.Vernadskoho. Ne 4 (kviten). Kyiv [in Ukrainian].

8. Shepitko, V.Yu., Zhuravel, V.A., Avdieieva, H.K. et al. (2017). Innovatsiini zasady tekh-
niko-kryminalistychnoho zabezpechennia diialnosti orhaniv kryminalnoi yustytsii. V. Yu. Shepitko,
V. A. Zhuravel (Eds.). Kharkiv: Vyd. ahentsiia «Apostil» [in Ukrainian].

9. Kiberpolitsiia fiksuie vypadky rozpovsiudzhennia virusu zamaskovanoho pid povidomlennia
vid derzhustanov. URL: https://www.npu.gov.ua/news,/kiberzlochini/kiberpolicziya-fiksuje-vipad-
ki-rozpovsyudzhennya-virusu-zamaskovanogo-pid-povidomlennya-vid-derzhustanov/ [in Ukrainian].

10. Masshtabna fishynhova ataka na derzhavni ustanovy Ukrainy 19.01.2021. URL: https://cert.
gov.ua/article/10011 [in Ukrainian].

11. Novi khvyli masovykh rozsylok lystiv z #Smokeloader. URL: https://cert.gov.ua/article/2707
[in Ukrainian].

12. Zaraz v Ukraini aktyvno rozpovsiudzhuietsia shkidlyve prohramne zabezpechennia, yake
vykorystovuie WinRAR exploit (#CVE-2018-20250). URL: https://cert.gov.ua/article/2695 [in
Ukrainian].

13. Agent Tesla (shkidlyve prohramne zabezpechennia). URL: https://cert.gov.ua/article/3028
[in Ukrainian].

14. Vyrok Ivanivskoho raionnoho sudu Khersonskoi oblasti vid 7 zhovtnia 2020 r. po spravi
Ne 659/829/15-k. URL: https://reyestr.court.gov.ua/Review /92093560 [in Ukrainian].

Latysh K. V., PhD in Law, Assistant of Criminalistics Department, Yaroslav Mudryi National
Law University, Ukraine, Kharkiv.
e-mail: latysh78@gmail.com ; ORCID 0000-0002-9110-116X

Criminalistics analysis of cyber tools for committing crimes

The article is devoted to the problems of the information and communication technologies which are
used as cyber tools for committing crimes. Due to the coronavirus and the widespread lockdown, crimes
have also moved to online space. The empirical base of cybercrime is analyzed taking into consideration the
latest trends caused by the ongoing pandemic. Mostly this category of crimes is latent and quite difficult
to investigate. Especially due to the lack of knowledge in the field of informatics, which is constantly being
transformed (changed), by investigators and other participants of the pre-trial investigation. Modern
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scientific and technical tools are needed to detect, collect and fixed electronic traces of cybercrimes. It
should be enhance the technical capabilities of forensic laboratories that specialize in the investigation
of cybercrimes related to the use of information technology. But there is a problem because of lack of
financial support and needness quite expensive equipment for conducting new computer expertise. This
requires significant additional funding, which is not fully provided to the police station by the government.
Cybercrime is a transnational crime that has no borders. Criminals from different countries can unite and
detect such complicity in a timely manner is quite difficult. So it is necessary international cooperation
with FBI, Interpol and other organizations, law-enforcement bodies. During the investigation it should be
reconstruct the stages of the hacker’s growth and return to his the very beginning, when he was not a such
professional, but only gaining experience. The complication of identifying criminals is also that they use
traditional tools such as Wi-Fi routers and non-traditional ones such as “boto-farms” which are used as
cybertools for committing the crime.

Keywords: cybercrime; information and communication technologies; forensic analysis; «bot-
farms»; cybertools.
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CTPOK NMPOBEAEHHS CTALLIOHAPHOI
CYAOBO-TNCUXIATPUYUHOI EKCIMEPTU3MU
TA MOTO MPOAOBXEHHS
Y KPUMIHAABHOMY MPOBAAKEHHI

Y cmammi posensioaromvcs npobaemui numanus w000 o0UUCIeHHsT CMPOKY NOMilenHs 0cobu 00
MeOuun020 3aK1a0Y 3 Memor Nposedenus. cmayionapHoi cyooso-ncuxiampuunoi excnepmusu (dani —
CIIE) y xpuminanvnomy npoeaoyceii.

Ha nidcmasi mamepianie cy0osoi npaxmuxu: 1) npodemoncmposano wupoxy eapiamuenicms
nidxodie cyoddie y eusnauenni ¢ yxearax cmpoky nposedenns CIE (ockirvku 3axonodaseyp y 4. 2
cm. 509 Kpuminanviozo npoyecyaivnozo kodexcy Yepainu (dani — KIIK) exasye auwe eepxiio meincy
cmpoxy nposedenns CIIE — 0o 060x micauis); 2) 6uUOKpeMIeno ma Npoanarizosano yxeaiu cyooie
1000 npodosicenns cmpoky nposedenns CIIE. [losedeno neobxionicmo saxonodasuoi peziamenmaii
npodosacenns cmpoxy nposedennss CIIE na pisni kxpuminaionozo npoyecyaibiozo 3axonodagcmed
Yepainu.

Y nopisusnvrnomy acnexmi npoimocmposano nopmamusny peeramenmayiro cmpoxky CIIE ma npoye-
CYQNLHULL MEXAHIZM 1020 NPOLOH2AYIL Y KPUMIHAIGHOMY NPOUECYALLHOMY 3AKOHOOA8CMET depacas Oudic-
Hv020 3apybincucs — Kasaxcmany, Moadosu, Ys6exucmany, Ecmonii ma in. Ilpu yvomy npudamuum ons
nepetiHsmms 6U3HAHO NO3UMUSHUL 00C8I0 3apylincHUX 0epicas 6 acnekmax: a) SUSHAUEHHS. CMPOKY
nposedenns CIIE y onsx; 6) npodosacenns cmpoxy nposedenns CIIE 3a 6MOMUBOSAHUM KIONOMAHHAM
excnepma (kKomicii excnepmis); 6) npodoedxcennss cmpoky npoeedennus CIIE na cmpox do 30 ouis. Ilpu
UbOMY 3az2anvHull cmpok nepebysanns ocobu npu nposadicenni oomici CIIE ne moice nepesuuyeamu
90 ouis. Ymim, y pasi neobxionocmi nposedenis dodamoeoi abo noemopnoi CIIE i cmpox mae oGuuc-
J0BAMUCS. 3AHOBO.

Ko4oBi cioBa: cramioHnapta cy0BO-TICUXiaTPUYHA €KCIIEPTU3a; CTPOK; MPOJOBKEHHS CTPOKY.
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Cpoxk npoBe/ieHHsI CTAIMOHAPHOI CY€OHO-IICHXHATPHYECKOI KCIIEPTH3bI U €0 NMPOJJIEHHE B
YrOJIOBHOM MIPOM3BOJICTBE

B cmamve paccmampusaromcs. npobiemuole 60NPOCHL UCUUCICHUSL CPOKA NOMEUECHUS JUUA 8 MeOU-
YUHCKOE yupescoenue ¢ Uueivio npoeedeHus. CMAauUOHAPHOL CYOeOHO-NCUXUAMPUUECKOL IKCNePMU3bl
(Oanee — CI19) 6 yzonosrnom npousgoocmee.

Ha ocnosanuu mamepuanog cyoebnot npaxmuxu: 1) npooemMoHcmpuposana wupoKas eapuamug-
HOCMb N00X0008 cydeil 6 onpedeienuu cpoxa nposedenus CI1I (nockorvky saxonodamens 6 u. 2 cm. 509
Yeonoenozo npoyeccyanviozo xodexca Yxpaunvl ykazvlieaem Iy 6epxXHIoN epanuuy nposedenus CI19 —
0o dsyx mecaues); 2) evidenenvl U NPOAHATUSUPOBAHDL ONpedeieHus CYOetl 6 OMHOUEHUU NPOOLCHUS.
cpoxa nposedenus CI13. [lokazana mneobxodumocmy 3aKOHOOAMENbHOU PEzZIaAMEHMAUUY NPOOLEHUS.
cpoxa nposedenust CIIE na ypose yzo106H020 NpoyeccyaivHozo 3aKkoH00amesscmea Ykpaumol.

B cpasnumenvrom acnexme npouinocmpuposana Hopmamuenas peziamenmavus cpoxka CII9 u
NPOUECCYATLHBIT MEXAHUIM €20 NPOJIOHZAUUU 8 Y2Z0JI08HOM NMPOUECCYAILHOM 3aKOHO0amebemee Cmpan
baucnezo sapybexcvss — Kaszaxcmana, Mondoevl, Yzbexucmana, Scmonuu u op. Ipu smom npuzoo-
HOLM OJlsL NEPEHSIMUSL NPUSHAH NOSUMUGHBLIL ONbim 3apybelcHblx 20cydapems 6 acnekmax: a) onpede-
nenust cpoka npogedenust CII9 e omsix; 6) npodrenus: cmpoxa nposedenus CII9 no momueuposamnnomy
xodamaticmey skcnepma (Komuccuu skcnepmog); 6) npoodienusi cpoxa nposedenus CII9 na cpox do
30 Onett. Ilpu smom obuwuil cpok npedvisanus auya npu npouseoocmee oooi CII9 ne moxcem npegvi-
wamv 90 Oneil. Buecme ¢ mem 6 ciyuae neobxo0umocmu nposedeHus. JONOIHUMENLHOU UL NOGMOPHOL
CII3 eé cpox 0ocen UCUUCIAMBCSL 3AHOBO.

KioueBbie cioBa: craiyioHapHast CyIeOHO-IICUXUATPUYECKAST HKCIEPTU3a; CPOK; MPOAJIEHHE
CpOKa.

Bcmyn. Tominensst ocodu 10 MEANYHOTO 3aKJIALY JJIsT TIPOBEIEHHST CY/I0BO-TICHU-
XiaTPUUYHOT eKCIIEPTU3HN OB’ sI3aHe 3 0OMeKeHHAM 11 TipaBa Ha cBOOOY, Tiependave-
Horo cT. 5 § 1 (e) KoHBeHIIil 1Ipo 3aXUCT TpaB JIFOIMHKA i OCHOBOIIOJIOKHIX CBOOOI.
3a CBO€E MPaBOBOIO MPHUPOJIOIO IEll 3axXijl € MPUMYCOBHUM, aji’Ke MO CyTi 0ocoda
BUMYIIIEHA 3aJIUNIATUCS TEPUTOPIaJbHO y MeKaX BiJIIIOBIIHOTO MEIMYHOTO 3aKJIaLy
MPOTSATOM JOBOJIi TPUBAIOTO Yacy. ToMy 0co6JUBOrO 3HaYeHHsT HAaOyBa€ MUTAHHS
Mo/10 BU3HaUYeHHs cTpoky mpoBenenHs CIIE.

Ananiz ocmannix docaioxcenv i nyoaixauiu. [Ipobiemam mpu3HaYeHHS Ta
IIPOBE/IEHHS CY/OBO-IICUXIaTPUUYHUX €KCIIePTU3 Y KPUMIHAJIbHOMY I[POBA/KEHHI
NPUALISINA yBary y HayKOBUX Ipalsix Garato AocjaiaHuKiB, Takux sk: B. T. Ton-
gapenko (V. G. Goncharenko), B. P. Lieiiko (V. R. Ileyko), B. JI. Kupuuenko
(V. L. Kyrychenko), H. M. Cenuenrko (N. M. Senchenko), O. M. Ilinbmak
(O. M. Tsilmak), C. JI. Illapenxko (S. L. Sharenko) Ta ixmm. Brim, He3Bakaoun
Ha Baromi JOKTPUHAIbHI PO3POOKH, JOCTIKEHHST TUTAHHST BPETYJIIOBAHHS CTPOKY
nposenertst CITE Ta mopsiziky #oro mpo/oBKeHHsT 30epirae CBOI aKTyaJbHICTh, 10
HigTBEpIKY€E OpaK €IHOCTI Cy4acHOI IIPaBO3aCcTOCOBHOI MTPAKTUKU MOMIIIIEHHST 0COOM
JI0 MeZIMIHOTO 3akyany 3 Metoio nmpoBesents CIIE.

Memoto cmammi € HopMyIOBaHHS HA MiJCTaBi aHAMI3y CY0BOI MPAKTUKA
HAayKOBO OOTPYHTOBAHUX IMPOTIO3UIIH MO0 HAMPSIMIB HOPMAaTHBHOTO KOPETy-
BaHHs1 cTpoKy npoBesneHHs CIIE ta 3akoHomaBuo0i persiameHTallii mopsaaky Horo
IIPOJIOBKEHHSI.

Buxnao ocnoenozo mamepiany. KpuminaJabHUM TIPOIECYaIbHUM 3aKOHO/IaB-
CTBOM TiepeiGaueHo, M0 y pa3i HeoOXiAHOCTI 3MIHCHEHHST TPUBAJIOTO CIIOCTEPEKEHHS
Ta JOCTIPKEHHsT 0coOM MOsKe OyTH TIpOBe/ieHa CTallioHapHa TCUXiaTpUYHA eKcrep-
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TH3a, IS 4OTO Taka 0coba HAINpaBJSIETHCS 10 BiAMOBIIHOIO MEIUYHOTO 3aKJajy
Ha CTPOK He Ginvwe 0sox micayie (4. 2 cr. 509 KIIK). Kpim Toro, BiamosiaHo 10
[Topsiiky TTpOBEZIEHHST CyIOBO-TICUXIaTPUYHOI €KCITEPTU3H, 3aTBEPIKEHOTO HAaKa30M
MinictepcrBa oxoponu 310poB’st Big 8 TpaBust 2018 p. Ne 865, cTpok mpoBeneHHs
crarionapaoi CIIE ctanoBuTb 70 BOX MicCAIIiB, AKIIO KOPOTITUI CTPOK HE BCTAHOB-
JIEHO YXBaJIOIO cJiggoro cyaai abo cymy (m. 22) [1]. OTxe, Taka HOpMaTHBHA perJia-
MeHTallig nepeabadyac yacoBmii JimiT 1mono Tpusasocti nposegenns CIIE ta namae
JIMCKPEITiiiHI TOBHOBAKEHHS CY/I/ISIM BU3HAYATU CTPOK 11 ITPOBE/IEHHST Y MEXKax JIBOX
MICATIiB. ¥ CBOIO Uepry MpaBO3acTOCOBHA MPAaKTUKA JEMOHCTPYE ITUPOKY BapiaTHB-
HICTh MIJIXO/IB CY//IiB ¥ BUu3HaueHHi cTpoky npoBenernsa CIIE, a came:

1) na cmpox dea micsiui [2]. BykBanbHe TiyMaueHHsT HaBeAEHOTO (DOPMYTIOBAHHST
JI03BOJISIE JIIATH BUCHOBKY, 1[0 0c006a Mae OyTH HOMillleHa 0 MEIMYHOTO 3aKJaLy
Ha CTPOK, He MEHIINH ABOX MicsliB. OHAK 3ayBa)kNMO, 110 BU3HAYEHHS CYAIAMI
ctpoky CIIE muissxoM B:KMBaHHS Y CJIOBOCIIOIYYeHHI TPUIMEHHUKA «HA» € TIPOIIeCy-
QJIbHO HEKOPEKTHUM. AJKe He3PO3YMIJIO, Ui CJIJI yTPUMYBATH 0CO0Y Y MEKaX Mend-
Horo 3akiany, sikino CITE Gyze 3aBepinero y 6ibin cTucnii ctpok? O4eBUIHO, 110
Hi, a/i’Ke BU3HAUeHa B yxBaJi MeTa fmocsarayTta — nposenenns CIIE 3asepmieno;

2) na cmpox ne 6invue dsox micsuie |3]. Hespaxkaiouu Ha Te, 110 caMe B TaKUi
crioci6 3akonomasenp y 4. 2 cr. 509 KITK BusHauae cTpok HampaBJeHHsS 0COOU 110
MeanaHOTO 3aknany s nposenenns CIIE, Ha mpakTurli TiymayeHHs BKa3aHOTO
HOPMATHBHOTO TIPUITHCY € HeoJHaKOBUM. Tak, Hanpukiaj, KuiBchbkuil amemsiiii-
HUI ¢yl B yxBaJsi 3a3HaumB, mo y 4. 2 cT. 509 KIIK Bcranossieno auwe sepxiio
Medxcy cmpoky, Ha kWit 0cody Moxke 6yTu Harpassieno st iposesetnst CITE. TIpu
I[bOMY KOJIETisI CY/UIIB BBaXKa€E, 10 CTPOK, HA SIKHMiT 0cOOY HAIPABIEHO [IJisI IPOBe-
nenns CIIE, mae 6ymu uimxo eusnauenuii ¢ yxeani cJijdoro Cy/l, OMHAK CIiIINM
cynero He JIOTPUMAHO 3a3HAYeHUX HOPM IPOIECYaJbHOTO 3aKOHY Ta B OCKapxKy-
BaHiil yXBaJi He BU3HAYEHO CTPOK, Ha SIKW 0COOY HAIPABJIEHO JJIs TPOBEICHHS
CTaIliOHAPHOI MICUXIaTPUYHOI exciiepTu3du [4]. [iameTpanbHO TPOTUIEKHY TTO3UITIIO
3aiiHAB BosIMHCBKUIT anesaniiHuil ¢y, AKUil NeperyisagaB yXBasly CJi40ro Cyul y
PE30HAHCHOMY KPUMIHAJIBbHOMY TTPOBAKEHHI MO0 «JIBBIBCHKOTO TEPOPUCTAY, KN
21 sumast 2020 p. y nentpi Jlyibka 3axonuB peiicoBuii aBroOyc i3 13 moxpmu® [S].
Tak, yXBajolo CIIYOr0 CYAAI Mi03pIoBaHNil OYB MOMIIIEHNI [0 MICUXiaTPUIHOTO
sakyany K3 «JIbBiBcbKa obsacHa KiiHIUHA TICUXiaTPUYHA JIKAPHSI», B YMOBAX, 10
BUKJIIOYAIOTH HOTO HeOe3MeuHy TOBE/IHKY, /ISl TIPOBEIEHHS CTAI[lOHAPHOI KOMILIEK-
CHOI Cy/ZIOBOI IICUXOJIOTO-TICUXIaTPUYHOI €KCIIePTH3H, Ha cmpox He Oiivuie 2 (060x)
micsyie [6]. ane pimmernst 6y10 ockap:KkeHe 3aXUCHUKOM B allesIAIiHHOMY TOPSIZIKY.
Taxk, 31 3MicTy yxBas BoIMHCBKOrO anesaiiiHoro cyy CJIilye, «IoJ0 TBep/KeHb

! Jlnsi 3BiJIbHEHHSI 3aPYYHUKIB YOJIOBIK BUCYBaB IBi BuMoru. 3rigHo 3 nepiioio [Ipe3unent Ykpainu
B. 3enencokuit MaB y BimeosBeprenHi ckazatn «Dimbm “3emistan” 2005 poky — AWBUTHCS BCIiM».
JIpyroro BUMOTOIO BiH JIOMaraBCs Bifl yCiX TON-YMHOBHUKIB BifleO3BEPHEHD 3 BUSHAHHAMU cebe «Tepo-
puctamu B 3akoHi». [lepury Bumory [IpesnuenT BuKoHaB, MicIsT YOTOBIK 3/1aBCS MOMITIEHCHKIM. Horo
3aTpUMAJIH, a PEIITY 3apYYHUKIB, ki nepebyBanu B aBToOyci ynpoaos:x 12 roaus, seineauam (Zaxid.
net. 2020, 23 sucron. URL: https://zaxid.net/lutskogo_terorista_vidpravili na_obstezhennya do
lvivskoyi psihlikarni n1511008).
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CTOPOHU 3aXUCTY TIPO Te, 110 B YXBaJi YiTKO He BKAa3aHU CTPOK, Ha SKUU MiI03PIO-
BAHWI HAMPABJSIETHCA JI0 TICUXIATPUYHOTO 3aKJIAy /I TPOBEIEHHS €KCIepTU3H,
a BKa3aHa JIMIIE BEPXHs Mexka He Oisbire 2 (JIBOX) MICSIIB, TO ameIAiiHuil Cy/
BBa)KA€ X TaKUMM, IO HE 3aCJIYTOBYIOTh Ha yBary, Tak SK BOHM He BiJIIOBiZaiOTh
MTOJIOXKEHHAM KPUMIHAJIBHOTO TPOIeCYaTbHOTO 3aKOHOAAaBCTBa» [7]. beaymoBHo,
HO3WIlis anessiiinoro cyay 6asyerbest Ha Bumorax unHHoro KITK, oxmak, Ha Har
TIOTJISI], cydacHa persaMmenTallist ctpoky npoBenenns CIIE Bumarae 3akonosaByoi
KOPEKIii, o Oyzie PO3IISHYTO HUKYE,

3) na cmpox do 60 0i6 [8]. Ha Hamr morJsiz, 3a CBOEH NPUPOJOIO MTPOBEIECHHS
CIIE nopiBHIOE TPUMAHHIO TiJl BaPTOI, OCKIJIBKUA TIO CYTi WAETHCS TPO 130JIAIII0
0cobu y MesKax MeIUYHOTO 3aKJapy MPOTSATOM TPUBAJIOTO CTPOKY. Tomy HOpma-
TUBHO KOPEKTHUM Y 4YacTHHI 3a0e3ledeHHs: mmpaBa 0ocoOn Ha cBOOOLY Ta 0COOHMCTY
HeJIOTOPKAHHICTD € BudHaueHHs cTpoky nposenerns CIIE y nuax (3a anamorieio i3
3aKOHO/IABUOI0 persamenTaitieto mepeadaderoro 4. 1 cr. 197 KIIK ctpoky Tpumants
11T BApPTOIO);

4) na cmpox, neobxionutl ois nposedenns CIIE, ane ne mpusaniuie uimko 6usna-
uenoi damu. Tak, HAPUKJIa, caiauuil cyus BusHauns nposenertss CITE «Ha cTpok,
HeOoOXiHMI AJIs TIPOBEJeHHs 1i€l eKCIlepTUsy, aje He JoBIIe Hixk 1m0 17 KBiTHS
2021 poky Bkjiouno» [9]. HaBegenwuit migxia AeMOHCTPYE MO3UTIIIO CYAAI MTOIO
BU3HAYEHHSI MiHIMaabHOTO cTpPOKy TpoBenentst CIIE, o6ymMoBieHOTO (haKTHIHOTO
neoOxinmictio mposezennst CIIE, y pasi 3aBepinenHst sikoi HeMa€ CEHCY yTPUMYBATH
0coby y MeKax MeAUYHOTO 3aKJady /10 BU3HAYE€HOI B yXBasi rpaHUdHOI Aatu. [Ipu
1IbOMY Ha TPAKTUIll JIMITYIOUUMHU MapaMeTpaMu BU3HAYEHHS CY/JIel0 TPaHWUYHOI
natu posenienns: CIIE e: a) 3akonoznaBua pernamentaitist cTpoky nposeneruss CIIE
[10]; 6) mexi cTpoky mocymoBoro posciimyBaHHs [9]; B) cTpok aii 3amo6isKHOTO
3axomy TpuMmaHHS i Baptoto [11]. Tak, Hanmpukam, cyami KOHKPETU3YIOTh CTPOK
nepebyBantst ocoou na CIIE, 3acrocoByioun B yxBanax mrabonte (HopMyTIOBaHHS,
HATIPUKJIA/ «T€PMiH TIPOBEAEHHS CTAIliOHAPHOI eKcriepTr3n BcraHoBUTH 30 1ib...
ane ne dosute cmpoxry 0ii 3anobixnozo saxody [12; 13]. Tlpu oMy nporecyaabHuii
B3a€MO3B’s130K Mixk cTpokamu CIIE Ta cTpokamu TpuMaHHS i/l BAPTOIO TOSCHIOETHCS
TUM, 110 3TifHo 3 1. 22 [lopsiaky mpoBeneHHs CYIOBO-TICUXiaTPUYHOI eKCIIePTHU3H,
3aTBepKEeHOro Haka3oM MiHicTepcTBa oXOpoHU 3710poB’s Bif 8 TpaBusa 2018 p.
Ne 865, crarionapra CITE npoBoauTbCs B €KCIIEPTHIH YCTaHOBI 3 OKpemum ympu-
MAHHAM 0CIO, AKUX MPUMAIOMD 1 AKUX He mpumaromyv nid eapmoio [1]. Tomy cuHXpO-
Hi3allisl IUX CTPOKIB Ma€ Ge3rocepesHe 3HAUYEHHS 3 TOUYKHU 30PY MICIsS Ta PERUMY
nepebyBaHHsI 0COOM B €KCIIEPTHIN yCTaHOB;

5) Ha 6u3HAYEHUL CMPOK 3 MOMEHMY NOMieHHs: 0coou 00 Meduunozo 3aKkiady
onst nposedenns CIIE. Harpukiaz, «tepmiaoM 710 60 1i6 3 MOMEHTY TOMITIEHHST /ISt
MTPOBEJIEHHS CTAaIliOHAPHOI CyA0BO-TICUXIaTPUYHOI eKcepTusuy [14]; «cTpokoMm Ha
30 zHIB 3 MOMEHTY MOMIIIIEHHS 10 3aKJIaiy, ajie He Gibiie 2-X micsiis» [15] Tomro.
Cuain 3ayBaskuTH, 110 y JAHOMY pasi cyi KepyioTbes npauiamu 4. 5 ct. 115 KIIK,
ska nepeabayae, 30KkpeMa, 1o ctpok nposeneHHss CITE o6uncoeTbest 3 Momenmy
nomiwennst 00 8i0n06ioH020 MeduuH0z0 3axKiady.
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AJle Ha TIPaKTHIl JOBOJI YacTO BUHWUKAIOTh CUTYaIlil, KOJIU B yXBajaxX CyAji
BU3HA4Yal0Th TpaHuuny mary mnposenenus CIIE, a dbaktuuano ocoba m10CTaBISIETHCS
JI0 MEIMYHOTO 3aKJIa/ly HAPUKIHII BCTAHOBJIEHOTO TPAHUYHOTO CTPOKY TTPOBEIEHHS
CIIE. Taka HeratuBHa MpoIllecyaJbHa CUTYaIlisl MITYYHO 0OMEXKYE MPOIEYPY TIPO-
Bezennst CIIE skopetkumu ge/maitnamu, ajipke eKCIepTy HaJaeThCsl yXBajia CJIi/[40r0
Cya, CyAy i3 BU3HaUeHUM rpaHnyHuM cTtpokoM mposenenHs CIIE. 3sicho, 1o
eKCIIepT BUMYIIIEHO ONIMHSIETHCS Y MiHIMAJIbHOMY YaCOBOMY Jlialla30Hi, sSIKUii He /103-
BOJISIE IOMY BUKOHATH CBOI mpodeciiitii 060B’I3KM Ha HAJIEKHOMY PiBHI, 110 MOKE
HETaTUBHO BIUIMHYTH HA JIOCTOBIPHICTh MOTO BUCHOBKY 3aTrajloM.

Cuiy 3ayBasKUTH, 10 Y MEKaX CBOEI KOMIIETEHIII Cy/Ili HAMaraloThCst 3ao6irTi
HECBOEYACHOMY JIOCTABJIEHHIO 0COOM [I0 MEIMYHOTO 3aKJIaLy MIISIXOM YiTKOI perya-
MeHTaIlil B yXBajax, 10 BOHA «IIi/IJIATa€ HeraiilHoMy BUKoHaHHIO» [9; 16]. Brim, sk
CBIJTYNTH MPAKTUKA, HABE/IEHI «HACTAHOBU» CY/IiB /IATIEKO HE 3aBK/IU CIOHYKAIOTh
JI0 HeraifHoi peakiil BiAnoBigHux cy0’eKTiB, TOMy HECBOECYACHE JOCTABIEHHS 0COOU
MEPETBOPHUIIOCS HA peasibHy MPoOJIeMy, Ha SIKY CYIJISIM TaKOXK OBOJUTBHCS peary-
BaTu. Tak, HampuKJIaj, 3a 3MicToM yxBaiu cyay Bif 13 tpasas 2020 p. <y cyzmoBoMy
3acifiaHHi TTPoKypop 1pocuB BetaHoBUTH i 1Y «CyMmchkuil ciigunii i30J59TOP»
cmpox 015 Hanpagienns o6eunysaverozo Ocoba_2 st TPUBAJIOTO CIIOCTEPEKEHHS Ta
JIOCJIIJI>KEHHST 3 METOIO ITPOBE/IEHHS CTalliOHAPHOI CY/TOBOI IICUXiaTPUYHOI eKCIIePTU3U
no KY «/lninporerpoBchka HGaratonpodiabHa KIiHITHA JiKapHS 3 HaJaHHS IICUXia-
TPUYHOI JIOMIOMOTH», MOTHBYIOUH THM, 110 yxBany cyay Bix 20 6epesust 2020 p. moci
BUKOHaHO He OyJo» [17]. To6To mpoTsiromM Maiizke ABOXMICSIUHOTO CTPOKY ocoba He
GyJia I0cTaBJeHa 10 MeMYHOro 3aKyany st posenerns CITE.

Y KOHTEKCTi PO3IJIsiyBaHoi MpobIeMaTHKN HAYKOBOTO OCMUCJIEHHS TTOTPeOye
JCKYyCiiiHe TMTaHHs MO0 MOPSAKY mposonralii crpoky mnposenenns CITE. Moro
aKTYaJbHICTh € OYEBUIHOIO, a/IKe BITUM3HIHE KPUMiHATbHE TIPOIleCyaJbHe 3aKOHO-
JIaBCTBO BCTAHOBJIIOE YaCOBUIT JiMIT oo TpuBasocTi nposenernst CITE (ue 6invwe
060x micsayis), aie He Tiepeb6ayae MOKINBOCTI 301/IbIIIEHHST TaKOI TPUBAJIOCTI B Pasi
HeoOxizHocTi1 [18]. Ase He3BaskarouM Ha BiJICYTHICTh 3aKOHOAABYOI PeriaMeHTaIlil
MOPSIZIKY TIPOJIOBJKeHHST CTPOKY TpoBesieHts crarionapuoi CIIE, na mpakrtuti BiH
3aCTOCOBYEThCS. Tak, HapUKIaA, yxBajsoio ciigdoro cyani Big 18.09.2020 p. mix-
03pIoBaHMil OyB HAMPaBJIEHUN ST TPUBAJIOTO CIIOCTEPEKEHHS Ta JOCIKEHHS /10
«JIHITPOIIETPOBCHKOI KIIHIYHOI rcuxiaTpuyHOi JikapHi [[HIIponeTpoBehKoi 061acHol
pasiri» 3 METOIO ITPOBEJICHHS CTAIllOHAPHOI CYZ0BO-IICUXIaTPUYHOI eKCIIepTU3U Ha
cmpok He Oinve nine 0o 28 acosmus 2020 poxy exmouno [19]. To6ro Bu3HAUEHUT
caiunm cyziero ctpok nipoBesients CIIE daktuano ckinagas 40 ani. Pazom i3 TuM
Mi3HilIe CIiAYnii 3BePHYBCS JI0 CIIYOTO CY//Ii 3 KJIONOTAHHSM, B SKOMY ITPOCUB
MPOJIOBKUTH TI€N CTPOK, OCKIJIBKU NPOBedeHHs: eKCnepmusu 00 8Ka3anozo mepminy €
nemosxcaueum [20]. BpaxoBytoun Taky apryMeHTAIlifo, CIAIYUN CyAd 3aI0BOJIbHUB

! Ile nuTanHg BKe TopylnyBasocs aBropoMm (muB. Ginbmn geranbHo: Tyshchenko O. I, Titko I. A.
Placement of a person in a medical institution in order to conduct a psychiatric examination:
international standards and national realities. Wiadomosci Lekarskie. 2020. Vol. 73, Iss. 9, pt. 2.
P. 2020-2025).
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KJIonoTaHHst Ta ipoaoBxkuB mposeaetts CITE «Ha cTpok He Gijibiie HiX 10 6 rpyaHs
2020 poky» [20]. OTtxe, cykynuuii ctpok mposenertsi CIIE momo mizo3pioBanoro
y 1IbOMY KPUMiHQJIBHOMY NPOBaJKeHHI ckiaB 79 aniB. [lpu mpomy B yxBami ciij-
4YOTO CyZ/Ii TIPO TPOIOBKeHHS cTpoky npoBeneHHs CIIE He BkasaHo, siKi TpUYnMHU
obymoBun HeMoxuBicTh mposezernst CITE y momepeanbo BCTaHOBJIEHUH CTPOK
(1o 28.10.2020 p.). 3BicHO, migo3pioBaHuii Mir 6yTH HECBOEYACHO JOCTaBJIEHUN 0
MeJINYHOTO 3aKJany, o U yHemoxkausuio npopenenns CIIE y yacoBux Mmexax,
yCTaHOBJIEHUX CJrigunmM cyaieto. Tob6ro cykymuuii ctpok (79 aHIB) mpoBeneHHS
CIIE y npoMy KprMiHAJIbHOMY IPOBQ/KEHHI MOKe He JIOPIBHIOBATU CTPOKY (ax-
TAYHOI 13071111 TI03PIOBAHOTO Y MeXaX MeInIHOTO 3akany. [liakom #WMOBIpHO, TTIO
(dakTHuHUIT CTPOK TIepebyBaHHs MiZI03PIOBAHOTO Y MEAUYHOMY 3aKJIa/ll CKJIajlaB He
GiJIblite IBOX MICSIIIB, 10 Bi/AmOBiAae ynHHil pepakiii 4. 2 cr. 509 KIIK. Oxnaue y
Oy/b-IKOMY pasi, BUNTH 3 TaKol IIPOIEeCyaJbHOI CUTYAIlil J03BOJIMB JIMIIE 3aCTOCO-
BaHUU CJIUMM Ccy/iefo MexaHi3Mm mipojioB:keHHst cTtpoky CIIE, permamenrartist sskoro
Bi/ICYTHS Y KPUMiHAJbHOMY MPOTIECYAJbHOMY 3aKOHO/IABCTBI YKpaiHu.

JIpyrum iIFOCTPaTUBHUM MPUKJIAIOM € HEOOHOPA308€ NPOO0BHCEHHSL CIMPOKY TIPO-
BenieHHs1 CIIE y pesonancHOMY KPpUMiHAJIbHOMY TTPOBKEHHI, B SIKOMY JKiHKA TT1/103-
ploBasiacd y HaHECeHHi CBOIN MaJIOMITHIN /0ulli 48 HOKOBUX IOPAaHEHb, Bi/l SIKUX
octanHs momepaa. [lepekoHaBimcs, M0 ANTUHA He TIOIA€ O3HAK JKUTTS, MiZI03PIOBAHA
BiIOKpeMuJIa TOJIOBY MOTEPIIJIOl Bijl TiJIa Ta, MOKJIABIIN 1i 0 TOJIMEPHOTO TIAKETY,
minia 10 M. XapkoBa, fe 6ysa spanii 30.04.2020 p. satpumana Ha ByJI. [TosraBehKuin
nisix. «B oxHill pyIii BoHa TpUMaJsia Hix, B iHINIi — makeT, B skoMy OyJia BizpizaHa
rojioBa», — nosigomise moJinis Xapkosa. JKinka nepeOyBaja B HealeKBaTHOMY
crani. 3a mannmu NewsRoom, BoHa Kujaiacs Ha TOJIIENChKUX 3 HOKeM. 3aTpu-
Matu x ii Hamaracs 6msbko 10 nmpaBooxoponiiis [21]. XpoHoJoriio npusHadeHHs
ta nipoBesieHs1 CIIE mizo3pioBanoi y 11bOMY KPUMiHAJIBHOMY ITPOBAIKEHHI MOXKHA
IIPOCTEKUTHU Y TPHOX yXBaslax CJIYUX CY/IIB, & caMe:

1) yxBamoro ciiguoro cyui Bix 29.05.2020 p. npusnauena CITE B meskax cTpoky
nocyznoBoro poscainyBanng a0 28.06.2020 p. [22];

2) yxBajoio caiguoro cyami Big 22.06.2020 p. ctpok nposexnenns CIIE mpo-
noBxeHo 10 30.07.2020 p. [Ipu mpomy caigunii cyaas B3sSB 0 yBaru apryMeHTH
CJITIOTO, SIKUH TOSICHUB, 10 y 3B’I3KY 3 KAPAHTUHOM, IPUTTMHEHHSIM KypPCYBaHHS
KOHBOIO Ta BUPilIEHHSIM IIUTAHHS eTallyBaHHS B iHAUBIlyaJbHOMY HOPS/IKY, Hi/0-
3ploBaHa JocTaBjeHa /10 ekciiepTHoi yeranosu Jutie 10.06.2020 p. Otxe, cigunit
CyJisl BpaxyBaB, IO IiZ03pIoBaHa (axkmuuno nepebyséac Ha CTallioOHapHINA Cyx0-
BO-TICUXIaTPUYHIlNl ekcrmepTusi 12 AHIB Ta BKa3aHe eKCIepTHE MOCJIiIKeHHS He
3aBepriere [23];

3) yxBajsowo caiguoro cyamai Big 28.07.2020 p. crpok nposenenns CIIE mnpo-
nosxkeHo 710 28.08.2020 p. BkutouHo. 31 3MicTy yxBaau craigye, mo 3 aucta KII
«JlHinmponeTpoBchKka GaraTornpodijbHa KIiHIYHA JiKapHs 3 HaJaHHs [CUXiaTPUYHOI
nomomoru» Ne 204 Bix 20.07.2020 p. BGava€eThes, 10 CTallioHapHA CYI0BO-TICHXia-
TPpUYHA eKCIePTU3a BiIHOCHO Tijo3pioBaHoi y cTpok no 23.07.2020 p. 3asepwena
ne 6yde. OCKUIbKYM BU3HAYEHHS ICUXIYHOTO CTaHy IiJI03PIOBAaHOI 32 00CTaBUH BUU-

178 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2021. Bun. 153



Tuwenko O. I. Cmpok nposedeHHs cmayioHapHoi cy0o8o-ncuxiampu4Hol ekcnepmu3su ma tioeo ...

HEHHSI iIHKPUMiHOBAHOTO 1i1 3JI0UMHY Ma€ CYTTEBe 3HAUEHHS JIJIsT KPUMIHATBLHOTO
MPOBAIKEHHS, CIOUULL CYOOS B6ANCAE 30 MONCIUBE CMPOK NPOBEOCHHS CMAULOHAPHOT
cydoso-ncuxiampuunoi excnepmu3u Mi03PIOBAHOT MPOJIOBKUTH Y MEKAX CTPOKY
JOCYI0BOTO po3caigyBantst Ha 1 micsiib, To6T0 110 28.08.2020 p. [24]. OTxe, cykym-
HU#T CTPOK (hakTUUHOTO TIepebyBaHHsI MMi03PIOBAHOT Y MeKaX MEINYHOTO 3aKJIAILY
3 metoto mposeieHtst CITE ckaas 80 duis (niepioxn 3 10.06.2020 p. — 28.08.2020 p.).
[ToBepTatounch 0 HOpMATUBHOI KOHCTPYKIi u. 2 ct. 509 KIIK, 3rizno 3 sKoio
ocoba HAIPaBJISETHCS JI0 BIAMOBIAHOTO MEIMYHOIO 3aKJapy Ha CTPOK He OiJblie
JIBOX MICSI1iB, 3BICHO, CTUMI Cy//isi BUMIIIOB 32 MeXKi CBO€l kommeTeHIii. Haseze-
HUI TIPUKJIAJ JOBOJI SICKPABO JEMOHCTPYE MACHITAOHICTh Ta PEaJbHICTh iCHYI0YO]
npobJieMu — ajKe BUYEPIIAHICTh ABOXMICSYHOTO CTPOKY, TIOEAHAHA i3 BiJICYTHICTIO
HPOIECYATbHOTO MEXaHi3My HOTO MTPOIOBKEHHST, MPU3BOAIIA O 10 3aMKHYTOTO KOJIa
IOpUANYHOI 6e3BUXO0i. A came, TIPOIECYyaabHO HECTPOMOKHUM BHUSIBUIIOCS O mpa-
BOMipHE BUPIIIEHHS TUTAHHS U000 NPUSHAYEHHS MIPU NOKAPAHHS CTOCOBHO 0co0H,
MICUXIYHUM CTaH KOl € HEBCTAHOBJIEHUM. 3ayBaKUMO, 1110 32 Pe3yJabTaTaMmu IpoBe-
neHoro Hamu criyibHO 3 1. A. Titko (I. A. Titko) ankeryBanus 18 sikapiB-ticuxiarpis,
SIKi IPAKTUKYIOTh y cdepi MPoBeeHHs CYI0BO-TICUXiaTpUYHIX eKkcrepTtus (Oyan
OIUTAHI JIiKapi-TICUXiaTPH, IKi TPaIO0Th y JEPKAaBHUX MCUXiaTPUUHUX KJIHIKAX
mict Oxecn, TToarasu, Xapkosa), Ha 3anutants «Yu OGysu y Bamriii npakruii cury-
arfil, B SKMX BU3HAUYWTU TICUXIYHUIA CTaH 0COOM ILISIXOM IIPOBEAEHHS CTallioHapHO]
CIIE BusiBUJIOCSI HEMOKJIUBUM?», JidIlle OAWH i3 18 onuTaHux JikapiB-TicuxiaTpis
Bi/IMOBIB cTBepAHO. lle cBiunTh 1Mpo BKpail PiIKiCHI BUIIAJIKU TAKUX CUTYallil, aje
BOJIHOYAC BKa3ye Ha iX iCHyBaHHS, 1110, BJACHE, 1 MiITBEP/KEHO HaBeleHUM BUIIE
npukiagom [18].

OT:xe, HEOOXIIHICTh 3aKOHOAABYOI PerjaMeHTallil IIPOJOBKEHHS CTPOKY IIPO-
BenenHs1 CITE Ha piBHI KPUMIHAJIBHOTO MPOIECYaTbHOTO 3aKOHOJABCTBA YKPAIHU €
oueBUIHOWO. [Ipu 11bOMY y NMOPIBHAJIBHOMY acIeKTi 3ayBa)KUMO, II0 IIpoliecyasbHi
MeXaHi3MU MTPOIOBKEHHST TAKOTO CTPOKY TIepeibaueH0 KPUMiHAIBHUM TIPOIECyab-
HUM 3aKOHOJIABCTBOM JiepiKaB OIKHBOTO 3apybixksks — Kazaxcrany (cr. 279 KITK);
Mougosu (cr. 152 KIIK); Vs6ekucrany (cr. 265 KIIK); Ecronii (ct. 102 KITK) ta
iH. AHaJi3 KPUMIHATBHUX MPOTECYATHHUX 3aKOHIB HaBeJEHUX JIeP;KaB JO3BOJISE
CTBEP/IKYBATH, 10 X 3aKOHO/IaBYi IMi/IXO/IN BiIPI3HAIOTBCA B YACTUHI perJaMeHTallii
crpokiB npoBenerHs CIIE Tta ix mpoJsionraitii.

Tax, BignosigHo 10 4. 5 ct. 279 KITK Pecny6sikn Kazaxcran 3arajabHuii CTPOK
nepebyBaHHsI ocoOu y MeauuHoMy 3akiazai npu nposenenni CITE — 30 0i6. Y pasi
HEMOKJIMBOCTI 3aBepIIeHHs eKCIIEPTU3U BKa3aHUII CTPOK MOKe OyTH npodosicenuil
cydom na 30 0i6 3a BMOTMBOBAHUM KJIOMOTAaHHSIM eKcrepTa (KOMicil eKcIepTiB).
[TpomoBsKeHHS CTPOKY TlepeOyBaHHS Y MEAUYHOMY 3aKJIaji st 0cib, siki Oy mpu-
MYCOBO TIOMIIIEHI JIJIsT TPOBEJIEHHS CYZIOBOI €KCIIEPTU3H, 3AIUCHIOETHCS Y TIOPSI/IKY,
BCTaHOBJIEHOMY 3aKoHOM. KiomoTtanHs Mae OyTu HajiaHO 10 CyIy He Ti3Hille, HixK
3a TpH Z00U 0 3aKiHUEHHS CTPOKY MPOBEAEHHS €KCIEPTH3U I BUPIIIEHO POTATOM
TPhOX i6 i3 AHS OoTpUMaHHS. Y pasi BIIMOBM CYAy Yy IPOJOBKEHHI CTPOKY 0coOa
Mae OyTH BUIIMCaHA i3 MeIMYHOTO 3aKaary [25].
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3a mpauiamu ct. 152 KITK Pecry6riki MoJiioBa HOMITIIEHHS T1[03PI0BAHOTO
JI0 METUYHOTO 3aKJIary JJisl TIPOBEIEHHS CY/I0BO1 €KCIIepTHU3M B YMOBAX CTaIliOHApY
nepeabayaeTbest Ha CTpok 70 10 AHIB, i3 MOXKJIUBICTIO IPOIOBKEHHSI CTPOKY Y pasi
HeOOXIHOCTI TicJIst TIpe/ siBJieHHsT 0O0BUHYBadeHHsl. [ToMiteHHs: 06BUHYBAa4€HOTO 10
MEZNYHOTO 3aKJIajy rependadaethest 0o 30 OHis, npu upomy ueti cmpok Moxce npooos-
acyeamucs cyodero 00 wecmu Micsi6 3a KJIOMOTAHHSM TIPOKYPOPa, TPEICTABIEHOTO
3a MIMCbMOBOIO 3as1BOIO JIiKapsl IIPO TPYIHOIIII IIPU TPOBA/IKEHHI CYyZI0BOI €KCIIePTU3U
Ta HEOOXiZHOCTI OJATKOBOTO Yacy Ha 1ie. Cmpox KoxiH020 npo0osiucets He MOxce
nepesuwysamu 30 ouis [26].

Bixnosinto mo wactun 6, 7 cr. 265 KIIK Pecry6uikn Ys6ekuctan ocoba MosKe
GyTH TIOMiTI[eHa 10 MEIMIHOTO 3aKJIAILy Ha CMPOK He Oinblle 00H020 Micsys. Y BUHSIT-
KOBUX BMIAJIKaX Ha Mi/[CTaBi BUCHOBKY JiKapiB, OTPUMAHOTO IiJl Yac MPOBeleHHSI
CIIE, wueit cmpox modce 6ymu npodoexcenuti 0o 001020 Micsys Iulie moA0 0OBUHYBa-
YeHoro Ta miicyHoro. [Ipn 1mboMy KIOTIOTaHHS PO TIPOIOBKEHHS CTPOKY TIOMITIIEHHS
O0OBUHYBAYEHOTO /10 MEIMYHOTO 3aKJIa/ly BHOCUTHCS IMTPOKYPOPOM He TIi3Hille, Hik 3a
micTh 6 10 3aKiHYEHHsT BCTAHOBJIEHOTO CTPOKY IepeOyBaHHs OOBUHYBAYEHOTO Y
MeauaHOMY 3akafi [27]. STk 6Gaunmo, epBUHHE TIOMIIIEHHS /10 MEIUYHOTO 3aKJIa/Ty
JOPIBHIOE 00HOMY MICAUI0 i3 MONMCIUBICMIO NPOO0BIHCEHHS We Ha 00un Micsyp. ToOTO
3arampHUil cTpok mpoBenenns CIIE 3a kpumiHambHUM MpoliecyasbHUM 3aKOHOAB-
CTBOM Y30eKucTaHy MOPiBHIOE ABOM MicsiaM (sk i 3a 4. 2 ctr. 509 KIIK Ykpainn).

Bigmnosiaro mo cr. 102 KITK Ecroncekoi Pecry6iriku migo3poBanuii abo 06Bu-
HYBaYeHUI MOMIIIAETHCS [0 MEAUYHOTO 3aKJIALY HA CMpPoK 00 00H020 MiCSust i3
MONCIUBICTIO NPOOOBHCEHHSL UYyp020 CMPOKY CYIIEI0 32 KJIOMOTAHHIM MPOKYpPaTypu
Ha Tpu Micari [28].

KIIK Pociiicekoi Denepartii y cr. 203 KIIK nepenbayae nominieHHs migo3pioBa-
HOTO, OOBHHYBAY€HOTO /10 MEUYHOTO 3aKJIA/LY, SIKU 3/IIHCHIOE TICUXIaTPUYHY /10110~
MOTY Y CTallioHapHUX yMoBax, /7t rpoBesieHHs CIIE [29]. YTiMm, cTpoku npoBeieHHS
CIIE Ta nopsnok ix npojioskeHHs Bu3HaueHi [lopsakom mpoBesieHHST Cy/10BO-11CH-
XIaTPpUYHOI eKCTIePTU3H, 3aTBEP/PKEHNM HakazoM MiHicTepcTBa OXOPOHU 37I0POB’S
Pociiicbkoi @enepartii Big 12 ciunsg 2017 p. Ne 3. Tak, 3a m. 14 BKazaHoro Hopma-
TUBHO-TIPAaBOBOTO akTa mepmuii Ta apyruii etanu CIIE 3aBepurytorbes ne nisuiwe
30 0nie i3 nust novatky crarionapuoi CITE. ¥ pasi HeoOXisHOCTI 32 BMOTUBOBAHUM
KJIOITOTaHHSM eKcriepra abo KoMmicii excriepTiB cTpok nepebyBanust ocobu Ha CITE
MOKe OYTH npodosxceno cydom we na 30 Onig. Y BUHSTKOBUX BUIAKAX MOKJIUBE
MOBTOPHE MPOJOBKEHHS CTPOKY, MPH I[bOMY 3araJibHUI CTPOK TepeOyBaHHs 0cOOU
pu npoBaskeHHi oowuiei CIIE ne moice nepesuwyseamu 90 ouie [30].

OTske, 3BepHEHHSI /10 3apYOi’KHOTO JIOCBI/IY 03BOJIMIIO TPOIEMOHCTPYBATH Bapi-
aTUBHICTD 3aKOHO/IaBuOI persamenTailii ctpoky CIIE Ta nporecyanbHOro MexaHiamy
J0TO TIPO/IOBKEHHST Y KPUMiHAJIbHOMY IIPOLECYaJbHOMY 3aKOHO/IABCTBI Pi3HUX J1€p-
kaB. Ha Hamn moryisiz, npuaTHUM ISl IEPEHHATTS € MO3UTUBHUMN JOCBI]| 3apyOiKHIX
Jlep;KaB B acleKkTax:

a) BusHaueHHs ctpoky CIIE y ausx (sk 1e mae mictie y 4. 5 ct. 279 KIIK Pecrry-
6usikn Kazaxcramn). Taka mpormoswuitist IPyHTYETHCST Ha MOCTYJIATI PO Te, IO 32 CBOEIO
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npaBoBoto 1pupooio nposeaetds CITE mop’si3aHe i3 06MeKeHHSM TpaBa 0coOu Ha
cBobomy (ct. 5 § 1 (e) KoHBeHIlii), OCKIJIbKU BOHA, 110 CyTi, BUMYIIIEHA 3aJHIIATUCS
TEPUTOPIATHHO Y MeKaX BiAMOBITHOTO MEIUYHOTO 3aKJAIY MPOTSITOM IOBOJI TPH-
BaJoro vacy. ToMy MpiopUTETHOTO 3HAYEHHsT HaOyBa€ 3aKOHO/ABYa PErJIaMEHTaIlist
ctpoky nposesienns CIIE came y ausax. Otike, IPONOHYEMO 3MiHUTH YUHHY pe/lak-
mio 4. 2 cr. 509 KIIK, nepexbaumBIim, Mo CTPOK /il yXBaiu CJIYOTO CYAI, CYILy
PO HATPaBJIEHHS 0COOM 10 MEAMYHOTO 3aKJaLy [Jisl TIPOBEICHHS TICUXiaTPUYHOI
eKCIIePTU3HM He MOJKe TIEPEBUIIYBATH wicmoecsamu omis;

6) mpomoskentst ctpoky nposenertst CIIE 3a BMOTMBOBaHMM KJIOMOTAaHHSIM
excriepra (Komicii ekcriepTis). Tak, cX0ki HOpMATHUBHI MOJIOKEHHS TepedaveHi 4. 5
ct. 279 KIIK Pecny6mmiku Kasaxcran, 4. 6 cr. 265 Pecnybmikn Ys6ekucras, 4. 6
cr. 152 Pecy6uiku Mosiosa;

B) mpoaoBkeHHst ctpoky nposenentss CIIE na cmpox do 30 owie. Ilpu mpomy
3araJibHUN CTPOK mepebyBaHHsA ocobu npu mpoBakenHi odwniei CIIE ne mooce
nepesuwyeamu 90 onie (cxoxka periameHTarlisi Mmictutbes y 1. 14 Ilopsiiky mpose-
JIEHUST CYZIOBO-TICUXIaTPUYHOI €KCIIePTU3H, 3aTBEP/XKEHOT0 HakazoM MiHicTepcTBa
oxopon#u 310poB’st Pociiicbkoi Dexepaitii). /lana te3a miaTBepasKyeThCS i pe3yJibra-
TaMU TIPOBE/ICHOTO aHKeTyBaHHs 18 mikapiB-TicuxiaTpiB, SIKi TPaKTUKYIOTHh y cdepi
MPOBeJIEHHs CYyI0OBO-TicuXiaTpuuHux ekcrieptus. Tak, 100 % pecrionjieHTiB BKazasu,
mo aBoMicsuamii crpok mposeaeHus CIIE exkcrmeprusu € 3azaiom docmammuim st
BCTAHOBJIEHHST JliarHO3y ocobu. Pazom i3 tum, 16,7 % pecroHieHTiB BU3HAIM, 10
MOXKYTb BUHUKATHU CUTYallil, B IKUX JIBOMICAYHOTO CTPOKY ITPOBEIEHHS CTAI[iOHAPHOI
CIIE Oyze HemoCTaTHBO JJIST HaJlaHHs MOBHOTO Ta 00’'€KTUBHOTO BHCHOBKY, & TOMY
icayBaTMe morpeba y IPOLOBKEHHI CTPOKY mepeOyBaHHs 0COOM B YMOBaX CTallio-
HAPHOIO YTPUMaHHS O0COOM B €KCIEPTHIiil ycTaHOBi. MaKCUMaJIbHUM CTPOKOM IIPH
I[bOMY BKa3aHUMHU PeCTIOHeHTamMu OyJio Ha3Bauo 3 Mmicatii [ 18].

[TosicHIOIOUM 3aPONIOHOBAHY Te3Yy, MiAKPecAnMo, 1o 3araabauii 90-nenHunit
CTPOK CTOCYEThCs TpoBajKeHHs1 oduici CITE. Ane y pasi HeoOXiHOCTI TIPOBEIEHHST
nozaTkoBoi a6o nmosropHoi CIIE ii cTrpok Mae obGumcaioBaTics 3aHOBO. IIpu mbomy
PE3YJIBTaTH TPOBEAECHUX EKCIEPTU3 MOKYTh OYTH PI3HUMMU, OJHAK YCTAHOBJICHHS
JIOCTOBIPHOTO TMCUXIYHOTO CTaHy 0coOu HaGyBae 0COOJUBOrO 3HAYECHHS MIPHU BUPI-
IIEHHI MUTAHHS PO Te, Y MiAaArae Taka ocoba KpUMiHAIbHIM BiAMOBiZaIbHOCTI.
Tomy MM BBasKaeMO HeJIOIIJIBHUM IIPOIIOHYBATH 3aKOHO/IaBUYy PerylaMeHTallilo CTPo-
koBoro JiiMity tiposezertst CITE 11010 KOHKpeTHOT 0co00M B OHOMY KPUMiHAJIBHOMY
MIPOBA/’KEHHI.

[TizcyMOBYIOUH, 3a3HAYMMO, 10 OCKIIbKY MUTAHHS TIPO HAMIPABJIEHHS 0COOHU /10
MEIMYHOTO 3aKJaay [IJIsl MPOBEIEHHS TICUXIaTPUYHOI €KCIIePTU3U BUPIIIYETHCS B
HOPSIZIKY, TTepebaueHOMY [IJIsT TOJIaHHST Ta PO3TJISLY KJIOMOTaHb I10[0 OOPaHHS 3a10-
6izkHOrO 3axoay (4. 2 cr. 509 KIIK), To IiJIKOM JIOTiYHO, 1O MTPOAOBKEHHS CTPOKY
nposezierns cramionapHoi CITE Mozke BimOyBaTucst y MOPSIIKY IIPOAOBKEHHST CTPOKY
tpuMaHHs mig BapToio (cT. 199 KIIK).

Bucnoexu. Ha nijcraBi mpoBeieHOTO aHasi3y MarepiasiB Cyl0BOI MPaKTUKU
3aIPOTIOHOBAHO HAPSIMU HOPMAaTUBHOTO KoperyBaHHs cTpoky mpoBezsenns CIIE ta
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3aKOHOJIaBYOI perjaMeHTallii MeXaHi3My Horo TPoJIoBKEHHS Ha PiBHI KPUMiHATLHOTO
TIPOIIECYaATBFHOTO 3aKOHOIaBCTBA YKpaiHU.
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The term of the inpatient forensic psychiatric assessment and its continuation in criminal
proceedings

The article discusses the problematic issues of calculating the term for placing a person in a medical
institution for the purpose of conducting the inpatient forensic psychiatric assessment (hereinafter referred
to as the FPA) in criminal proceedings.

Based on the materials of judicial practice: 1) a wide variability of the approaches of judges
is demonstrated in the determination of the term for carrying out the FPA in the resolutions (since
the legislator, in part 2 of Article 509 of the Criminal Procedure Code of Ukraine (hereinafter — the
CPC), indicates only the upper limit of the time period for carrying out the FPA — up to two months);
2) the decisions of judges on the prolongation of the FPA are highlighted and analyzed. The necessity of
legislative regulation of prolongation of the FPA term at the level of criminal procedural legislation of
Ukraine is proved.

In a comparative aspect, the normative regulation of the FPA term and the procedural mechanism
of its prolongation in the criminal procedural legislation of the neighboring countries — Kazakhstan,
Moldova, Uzbekistan, Estonia, etc. are illustrated. At the same time, the positive experience of foreign
countries was recognized as suitable for adoption in the following aspects: (a) determination of the term
of the FPA in days; (b) prolongation of the FPA at the reasoned request of the expert (commission of
experts); (c) prolongation of the FPA for up to 30 days. In this case, the general term of a person’s stay
during one FPA cannot exceed 90 days. However, if an additional or repeated FPA is required, its term
must be recalculated. Attention is focused on the fact that the results of the assessments carried out may
be different, but the establishment of a reliable mental state of a person acquires particular importance
when deciding whether a person is subject to criminal liability. Therefore, it is emphasized that it is
inexpedient to propose legislative regulation of the term limit for conducting the FPA in relation to a
specific person in one criminal proceeding.

It is concluded that since the issue of sending a person to a medical institution for a psychiatric
assessment is resolved in the manner prescribed for submission and consideration of applications for
precautionary measures (Part 2 of Article 509 of the CPC), it is logical that the prolongation of the
inpatient FPA may occur in the order of extension of detention (Article 199 of the CPC).

Keywords: the inpatient forensic psychiatric assessment; term; prolongation of the term.
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DUE TO THE ABSENCE OF RULES
FOR THE EXECUTION OF MADLIYAH LIVELIHOOD
IN THE LAW OF THE INDONESIAN RELIGION JUSTICE

Provisions for the execution of the madliyah livelihood conditions in statutory regulations, especially
in the provisions of Article 70 of Law Number 7 of 1989 concerning the Religion Courts as amended by
Law Number 3 of 2006 and Law Number 50 of 2009, directly result in a lack of certainty. The law on
the right to maintain madliyah livelihood also has direct implications for the trust of society, especially
women, in the Religion Courts which should be able to defend women’s rights and serve as a bridge to
resolve issues of rights that should be obtained, namely madliyah livelihood after divorce. The execution
of the wife’s madliyah livelihood has implications for the judge’s decision, namely: first, the judge does
not have a legal basis regarding how the procedure for carrying out the execution that should be carried
out for the process of executing the madliyah livelihood. Second, there is no complete regulation up to the
implementation of decisions in regulating the rights to support the wife and children — one of which is the
madliyah livelihood. Efforts to be able to provide legal certainty for executions at the Religion Courts can
be done by completing regulations and building mechanisms.

Keywords: legal implications; norms of execution; madliyah livelihood.

Eoi Mapcic, noxropant, opuanuHuii dhaxyssret, YHiBepcuter bpasimkas, Cxiana Ssa, [ngone-
3ig, M. Masanr.
e-mail: edimarsis@student.ub.ac.id

Cyoapcono, podecop, opuanunuii daxysbrer, YHiBepcurer Bpasimkas, Cxigna SIsa, [ngone-
3is, M. MaJaHr.
e-mail: sudarsono@ub.ac.id

Macpyuin Pyéai, npodecop, iopuanuauii paxysbrer, Yaisepeurer Bpasimxas, Cxigna Ssa, [Ho-
He3isg, M. MaJjaHr.
e-mail: masruchin@ub.ac.id

Cimi Xamioa, notienT, iopuandamii paxympret, YHiBepcuter bpasimkast, Cxinna SABa, [HxoHesis,
M. Majasr.
e-mail: hamidah@ub.ac.id

Il{o/10 BiZICYTHOCTI IPaBUJI BUKOHAHHS 30008’ I3aHb 1010 3a0€3eYeHHsT JKIHOK 3ac00aMu st
icnyBanHs (MajieH) y 3aKOHi PO iH0He3ilicbKe peJiriiiHe npaBocy s

Honoxcenns 3axony npo UKOHAHHS 30008’s13aHb W00 3ab0e3neueHns HCIHOK 3acobamu Onsl icHy-
eanns (Maonen) 6 HOPMAMUBHO-NPABOBUX AKMAX THOOHESIUCHKOZ0 Pelizilinozo npasocydds, 0cooaueo &
nopmax cm. 70 3axony Ne 7 6id 1989 p. «IIpo penizitini cyous 3i 3minamu i 0ONOBHEHHAMIU, BHECEHUMU
Saxonamu Ne 3 6id 2006 p. i Ne 50 6id 2009 p., suxiukaromo cymmiou y ix cnpsamosarnocmi na sabesne-
uenns Maonen. Ile 6esnocepednvo enaueac na 0osipy nacenenms, 0COOIUBO KCIHOK, 00 periziinux cyois,
AKL NOGUHHT 3AXUWAMU NPABA HCIHOK 1 BUPLIUYBaAmU NPaAsosi numanis, 6e3nocepednvo nos’ssani is sabes-
nevennsam ix sacobamu ois icnysanns (Maodren) nicas posmyuenns. Ha cman suxonanus piuens cyoie
cmocosno 30006 ’s3amv wodo Maonen nezamusno eniusae nuska gaxmopis: 1) nenosnoma npasosozo
BPe2YNI0BAHHSL, BKIIOUAIOUU BUKOHAHHSL PIleHb Y YACTUHI 3a0e3neuents npae opyxcunu i dimeil, 00HUM
3 axux € Maonen; 2) eucoxa eapmicmo euxonanmns; 3) eiocymuicmo Maina, Ha sxe moxce Oymu 36ep-
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neno cmsiznenns; 4) npobaema mo0cokUX pecypcie; 5) nusvka npasoceidomicme nacerenns. 1I[o6 npu-
Unsmu piutenns, SKe 2apanmye npasosy SUHAUEHICMy 8i0noeiono 0o obcmasun neenoi cnpasu, cyoos
NOBUHEH MAMU MOJNCIUGICINY YX6ANUMYU piulents, sKxe 6 6i0n0sidano maxum 6umozam: no-nepuie, make
pluenns mae cmamu 3aKoHom 0st 060X CIOPIH Y CNPast, SKi NOGUHHI HEYXULLHO QOMPUMYBAMUCS T020;
no-opyeze, piuwenis nOGUHHO OYmu NPULHAMO Ha NIOCMAasi Qaxmis, 6CMAHOBICHUX Y CNPABL; NO-Mpeme,
amicm piwenns mae Gymu wimko cPopmyrvoeanuti cyooeio, wod YHUKHYMU HENPAGUILHOZO MIYMAUCHTLS
i nepewxo0 y 1020 euKoHanHi. YCUils, CNPAMOSani Ha 3abe3neuenis NPasosoi GUIHAUEHOCI piulens
penizitinux cyois, NoiL2aI0My Y 3a8ePuLeHHi PO3POOKU HOPMAMUGHUX NOLONCEHD | CMEOPEHHI MEXAHIZMIE
X BUKOHAHMAL.

Kiouosi cioBa: pejiiriiine 1paBocyast; 3a0e3IeUeHHs TIPaB JKIHOK; HOPMU [10JI0 BUKOHAHHS
Cy/I0BUX PpillieHb; 3ac00u /Uis1 icHyBaHHsT MajieH.

Introduction. Law Number 1 of 1974 concerning Marriage as amended by Law
Number 16 of 2019 concerning Marriage, Article 2 stipulates that: (1) Marriage is
legal, if it is carried out according to the law of each religion and belief. (2) Every
marriage is recorded according to the prevailing laws and regulations. From these
provisions, if the marriage contract between a man and a woman has been carried
out, the contract will create a reciprocal relationship between the man and woman,
both as husband and wife, family and also to the community [3]. This reciprocal
relationship in the practice of married life becomes the right and obligation that
must be carried out by each husband and wife [1].

The obligation to provide a living is a definite law in the provisions of Islamic
law as stated in Al-Bagarah letter in verse 233, namely: “Mothers should breastfeed
their children for two full years, that is for those who want to complete breastfeeding.
And it is the father’s duty to give food and clothes to the mother in a ma’ruf (good)
manner. Someone is not burdened but according to ability levels. A mother should
not suffer misery because of her child. If both want to wean (before two years) with
their willingness and deliberation, then there is no sin on both of them. And if you
want your child to be fed by someone else, then there is no sin for you if you pay
accordingly. You should fear to Allah (God) and you know that Allah is All-Seeing
what you are doing.

The above verse implies an order to the husband to provide security for his wife
which consists of food, clothes and a place to live [11]. According to Hanafiyah
(Hanafi sect) society, philosophically the husband’s obligation to provide for his wife
is a reward for the husband’s right to limit his wife’s freedom of movement, while
the wife gives her loyalty to her husband. This is because when the pronouncement
of the marriage contract is completed, the wife’s freedom is limited because of
her position as a wife. She may no longer travel freely or do anything except by
consulting her husband first. Therefore, when a wife no longer gives her loyalty to
her husband, then the wife is categorized as nusyuz (out of obedience) which results
in the loss of the right to support the wife [8].

The provisions of Article 34 paragraph (3) of Law Number 1 of 1974 concerning
Marriage as amended by Law Number 16 of 2019 provide the understanding that if
the husband is proven to have deliberately neglected his responsibility to provide for
his wife even though the husband is in a state of being able to fulfill obligations to
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Provide the livelihood that has not been given yet or is not paid, the wife has the
right to sue her husband to the court and for this lawsuit, the court can impose past
livelihood or madliyah (past) livelihood — madliyah (past) livelihood is a livelihood
that has not been fulfilled to the husband [2]. On the right to file a claim for past
livelihood granted by this Law, in reality, even though many of the wife’s claims
have been proven in the case examination process in court and granted by the court,
however they have not been able to fulfill the rights of the wife to support the
madliyah livelihood. Because there are still many implementations of the execution
of the madliyah livelihood case cannot be carried out.

Implications for Fulfilling Wife’s Rights

The main obstacle in the execution of decisions on the case of madliyah livelihood
is the absence of regulations regarding the execution of madliyah livelihood in Law
Number 7 of 1989 concerning Religion Courts as amended by Law Number 3 of 2006
and Law Number 5 of 2009, the provisions of the Article 70 of the law only regulates
the execution of the decision for divorce, therefore there is a legal vacuum making
it unclear how the execution procedure for ex-husbands who are charged with the
maintenance of madliyah livelihood but are reluctant to carry them out. Therefore,
the implementation of the decision of the Religion Court regarding the imposition
of the madliyah livelihood on the ex-husband, the implementation depends on the
presence or absence of the husband’s good intentions.

There are five factors that can hinder the execution of civil cases are namely
legal factors, high cost of execution factor, decision problem factors, human resource
problem factors and public legal awareness factors [10]. Referring to Heri Swantoro’s
opinion, the writer argues that the difficulty of execution at the Religion Courts
is mainly related to the execution of a wife or child for a livelihood, caused by five
factors as shown in the following chart (Figure 1):

Fifth: Public Legal
Awareness Faciors

Fourth: Human

Resources
Problem

Figure 1. Chart of Factors Causing the Inhibition of Execution of Livelihood
in Religion Courts
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The five factors that cause difficulty in executing a living in the Religion Courts
can be described as follows: first, legal factors. Regulations or legal rules governing
the execution procedure do not lie in one book or one statutory regulation but are
separated into various statutory regulations. Second, the high cost of execution.
In the Religion Courts the cost of being able to carry out the exercise of rights is
often much higher than the nominal amount of rights that will be obtained by the
Petitioner for execution in the execution of the imposition of payment of a sum of
money such as the imposition of the ex-husband after the divorce for child support,
or the rights of the wife after the divorce including the payment of the madliyah
livelihood that is charged to the ex-husband where usually in the verdict, it is only
charged with a nominal value that is not too high, around a few hundred thousand
or a few million, while the costs that had to be incurred if the ex-wife filed a request
for execution could reach a nominal higher than the nominal value. He will get what
is stated in the ruling of the Religion Court. Third, the problem of verdict. Regarding
the problem of verdicts in the Religion Courts, decisions are usually non-executable
because the respondent for execution does not have movable property or immovable
property so that the execution can be confiscated to fulfill the burdens contained
in the contents of the decision. Fourth, human resource problems. A skill that is no
less important to have is related to experience in approaching parties during the
anmaning (warning) process so that the parties can implement decisions voluntarily
so that forced execution is not necessary. Fifth, legal awareness of Public factor. The
public’s legal awareness factor is also a factor that plays an important role in the
implementation of the decisions of the Religion Courts.

This low level of public legal awareness is also influenced by the limited legal

knowledge of the community.

é Thereis no legal
Implications for | certainty for the
the Fulfillmentof | wifeto deny her
Wife's Rights rights over the
madliy ah
livelihood that
her husband

neglected.
) [\\\_jj J ’
Figure 2. Implications of the Absence of Arrangements for the Execution of the
Wife’s Livelihood on the Fulfillment of the Rights of the Wife
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In the perspective of the theory of legal protection against women as previously
described, the implications in (Figure 2) of the absence of arrangements for the
execution of wives’ madliyah livelihood in Law Number 7 of 1989 concerning
Religion Courts as amended by Law Number 3 of 2006 and Law Number 50 of
2009, has an impact on the absence of guarantees and protection of women’s rights
in the family sphere, this will also discriminate against wives to get protection for
their rights. In this study, the wife as a woman who is part of the community has
not received legal protection of her legal rights and interests. From the perspective
of legal protection theory, law aims to integrate and coordinate various interests
in society in the traffic of interests, protection of certain interests can be done by
limiting various interests on the other hand [7]. Therefore, in this study, the laws
and regulations that do not include provisions on the execution of wives’ madliyah
livelihoods as described above, have not been able to achieve the legal objectives in
making them to integrate and coordinate the interests of all levels of society, in this
case the wife as a woman is still not get legal protection in obtaining his legal rights
over the madliyah livelihood that his wife neglected.

Implications for Legal Judgments of Judgments

Because the judge’s decision has the essence of solving problems raised by
the community, the judge has the responsibility both juridically and morally so
that the judge’s decision can be implemented effectively and efficiently. Juridical
responsibility means the judge has a legal responsibility as long as the law can
guarantee the value of justice, while moral responsibility means that the judge has
a personal responsibility to God and the people who seek justice [4]. With this
moral responsibility, a judge in examining and completing a case will never be afraid
and trapped in the dilemma of legal loopholes, legal vacuum or even legal rules
that contain evil. As an illustration, the implications of the absence of regulations
regarding the execution of madliyah livelihood against the judge’s decision can be
seen in the decision table in (Table 1) as follows:

Table 1. List of Considerations for the Decision on Madliyah livelihood in
Divorce Cases

No | Decision Number | A o of A
1 |1373/Pdt.G/2013/PA.Bgl. Exist Not Exist
2 |1676/Pdt.G,/2018/PA.Bgr. Exist Not Exist
3 |2064/Pdt.G/2017,/PA.Kab.Mlg. Exist Not Exist
4 |2167/Pdt.G/2016,/PA.Sda. Exist Not Exist
5 |1261/Pdt.G/2015/PA.Mlg. Exist Not Exist
6 |1765/Pdt.G/2019/PA.Smg. Exist Not Exist
7 |2064/Pdt.G,/2017/PA.Kab.Mlg. Exist Not Exist
8 |2064/Pdt.G/2017/PA.Kab.Mlg. Exist Not Exist

Source: compiled from various sources and secondary legal materials.
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The description of the study above directs us that the absence of a complete
arrangement in the execution of the wife’s madliyah livelihood has implications for
the judge’s decision, namely: first, how is the process of executing the imposition
of madliyah livelihoods that the husband must pay to the wife after the divorce,
by seeing that there is no regulations regarding the procedure for the execution of
madliyah livelihood in Article 70 of Law Number 7 of 1989 which has been amended
by Law number 3 of 2006 and most recently amended by Law number 50 of 2009
concerning Religion Courts, then in such a situation, the judge does not have a legal
basis regarding how the execution procedure should be carried out for the process of
executing madliyah livelihood. Second, the absence of a complete regulation up to
the implementation of decisions in regulating the rights of the wife and children —
one of which is the wife’s madliyah livelihood — has implications for the birth of legal
considerations and verdicts that are very short summary and difficult to implement.
In fact, as described above, an important role for judges in resolving cases submitted
to him is that the decisions handed down have an executable character. If it cannot
be executed, in this study the wife only has the hope that the fulfillment of her
rights is limited to the judge’s decision paper. The implication of the absence of
regulation regarding the wife’s madliyah livelihood for legal considerations in the
judge’s decision can be illustrated in the chart (Figure 3) as follows:

Implications for
the Judge's
Decision
Consideration

Judges do nBE
have a basic basi
for the procedurd
for executing
madliyah
elihood..

summa

Figure 3. Implications of the Absence of Arrangements for the Execution of
Madliyah’s Wife on the Consideration of Judges’ Decisions

Seeing this implication, the judge who also functions as a lawmaker in the midst
of the legal vacuum for the execution of the case of the wife’s life, the judge should
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be able to consider so that the wife can obtain her rights and consider achieving
a simple, fast and low cost judicial process. Several patterns of execution have
been tried to solve the problem of executing madliyah livelihood by considering
the fulfillment of the rights that the ex-wife must obtain after the divorce. When
applied in the context of this study, the judges’ legal considerations in their decisions
should be able to reflect a legal discovery thought effort made by the judge with full
consideration of efforts to provide the correct settlement of the madliyah livelihood
case that has been on trial, thus the resulting verdict truly serves as a legal umbrella
in solving the problems raised by the parties as a guarantee of legal certainty in the
implementation of decisions to fulfill the rights of the wife’s madliyah livelihood in
the decision.

Implications for Uncertainty in Case Resolution

To facilitate understanding of the implications referred to, the authors describe
the implications of the absence of arrangements regarding the wife’s madliyah
livelihood for the case resolution process through the chart (Figure 4). From this
chart, there are at least two implications of the absence of arrangements for the
execution of a wife’s madliyah livelihood in the provisions of Law Number 7 of
1989 concerning Religion Courts as amended by Law Number 3 of 2009 and Law
Number 50 of 2009 on the process of settlement of cases. The implication is that
there is no guarantee of legal certainty in the acceptance of the rights of the wife
as decided by the judge in a decision that has permanent legal force. An illustration
of the uncertainty of the wife in receiving the rights to s the madliyah livelihood
even though it has been stated in a court decision that has permanent legal force as
referred to can be seen in (Table 2).

There is no legal ;
certainty about the IThere is no clarity in

acceptance of wife's the execution process

rights after the BHT -

verdict
Implications for :
Unce[r)tainty of Case : The execution fee
Resolution Non-Execution is more expensive
Case than the nominal
livelihood

: There is no husband's
Parties Agree to property to guarantee
thee; ion of

Pay Outside the
Pledge Session

ution of

Figure 4. Implications of the absence of arrangements for the execution of the
Madliyah livelihood of wife
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Table 2. List of Madliyah’s Decisions in Divorce Cases with Permanent Legal
Strength

Nominal Time of | Pledge
livelihood Neglect | / No

1373/Pdt.G/2013/PA.Bgl. | Rp10.500.000,00 | 6 months |No Non Execution
2 [1676/Pdt.G/2018/PA.Bgr. | Rp25.000.000,00 | 10 months |No Non Eksekusi

3 12064/Pdt.G/2017/PA.Kab. | Rp20.000.000,00 |10 months |Pledge |Agreed that
Mlg. payments are
done outside the
divorce pledge

No Decision Number information

hearing
4 12167/Pdt.G/2016/PA.Sda. | Rp33.750.000,00 | 15 months |No Non Execution
5 [1261/Pdt.G/2015/PA.Mlg. | Rp12.000.000,00 |4 months |No Non Execution
6 |1765/Pdt.G/2019/PA.Smg. | Rp43.000.000,00 |20 months |No Non Execution
7 |2064,/Pdt.G/2017/PA.Kab. | Rp24.000.000,00 |12 months |No Non Execution

Mg,

Source: compiled from various sources and secondary legal materials.

Based on the table of legal materials for this study, it can be seen that there
are two things that cause the absence of legal certainty for the acceptance of the
rights of the wife as decided by the judge in a final legally binding decision. These
reasons are: first, the divorce case involving the madliyah livelihood is declared non-
executable. The factor that causes the majority of the wife’s madliyah livelihood not
being paid in the case of divorce as the legal material above is that the divorce case
is declared non-execution, from the existing legal materials it reaches 6 (six) cases or
reaches 85.71 (eighty five point seventy one) percent of the 7 (seven) cases that were
used as legal material for this study. Legally, although the verdict in the divorce case
is declared non-execution, it does not abort the husband’s obligation to provide for
his wife, it means that the status of the livelihood has been determined by the court
as stated in the court decision which has permanent legal force but it is declared that
non-execution remains the husband’s obligation, because according to law.

Second, both parties agreed that the payment of the livelihood is made outside
of the divorce vow, but in the end it is not paid by the ex-husband. These two factors
are the reasons for the lack of legal certainty in the acceptance of the rights of the
wife, as decided by the judge in a final legally binding decision. The two factors
mentioned above are the reasons why there is no guarantee of legal certainty in the
acceptance of the rights of the wife as decided by the judge in a final legally binding
decision. So that in this case the decision that has been handed down by the court
cannot fulfill one of the objectives in the formation of the law by the judge, namely
the existence of “legal certainty” of the court’s decision.
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In practice, for cases of madliyah livelihood that have been decided by the
court in the case of divorce, it is not easy to carry out the decision of madliyah
livelihood through the execution process, this is at least due to two factors, namely:
First, the cost of execution is higher than the nominal of livelihood that has been
stipulated. The facts show that it is very rare for an execution request to be filed
by a wife or ex-wife on the verdict of madliyah livelihood in a divorce case that has
permanent legal force. Of these several possibilities, the majority of ex-wives or wives
are reluctant to demand the obligation to fulfill the right to support the madliyah
livelihood so that a religion court ruling regarding this madliyah livelihood is no
more than just paper. The rights of an ex-wife that have been guaranteed by material
law and have been expressly stated in an inkrach (legally binding) and executorial
court decision are meaningless because their implementation cannot be realized
[5]. Second, there is no asset that is guaranteed by the husband to guarantee the
implementation of payment for livelihood. The second difficulty in carrying out the
execution of the wife’s madliyah livelihood is the absence of the husband’s assets
that are guaranteed by the husband to guarantee the payment of the wife’s madliyah
livelihood.

The granting of authority to execute independently for religion courts is actually
in the context of providing legal certainty for the community. However, if the
political law that actually has given the authority to execute independently is
ultimately unable to be implemented properly and effectively, the goal of legal
certainty cannot be realized so that legal certainty cannot be felt directly by
the public. Due to the failure to realize this legal certainty, from the failure of
the implementation of the decision of the Religion Court, especially in terms of
the imposition of a madliyah livelihood, either voluntarily or through execution
procedures, including the low level of public trust, especially women in the Religion
Courts institution.

Based on the perspective of legal objectives, one of the expected legal objectives
for the formation of law by the judge through his decision is not achieved, namely
the objective of the law to achieve legal certainty [6]. Therefore in the future, as an
effort to be able to provide legal certainty for executions in the Religion Courts it
can be carried out by means of including:

First, complete the regulations. The absence of regulations regarding execution
which in this case is regulated in HIR (civil procedural law applied in Java and
Madura island) and R.Bg (civil procedural law applied outside Java and Madura
island) than objects has also caused problems including in the execution of child
custody decisions that do not have clear regulations regarding how the mechanisms
and procedures can be applied to the execution of child custody. Then on the
execution of the imposition of wife’s rights after the divorce, it is also found that
there is a regulatory vacuum. Second, build a mechanism. The absence of a clear
mechanism regarding the mechanism that can guarantee the burden of child
livelihood and the rights of the wife after the divorce by the ex-husband and there
is no binding mechanism for third parties, namely the agency where the ex-husband
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works to ensure the payment of child livelihood and Post-divorce rights of ex-wife
are also an obstacle to execution in the Religion Courts.

The jurisprudence of the Supreme Court Number 11 K / AG / 2001 dated 10
July 2003 has caused the Religion Courts to not be able to implement a mechanism
for punishing the payment of money by directly deducting the husband’s salary
through the agency treasurer because this is the authority of state administrative
officials who are not included in the realm Religion Courts Procedural Law.
Regarding this, except for obeying the jurisprudence regarding the imposition of
1/3 salary as the domain of State Administration officials, the Supreme Court can
renew the rules of jurisprudence that have been tied up so far by making the Religion
Courts authorized to determine the fees that husbands must pay to children and
wives caused by the result of a divorce by means of a salary deduction mechanism
in the agency where the husband works. For this reason, the Supreme Court needs
to establish an understanding with related agencies and formulate a joint regulation
that can encourage the implementation of efforts to protect the rights of women and
children after the divorce takes place [9].

In terms of legal certainty, there are two kinds of definitions of legal certainty,
namely legal certainty by law and legal certainty in or from law (Radbruch, 1975).
Laws that have succeeded in ensuring a lot of legal certainty in society are useful
laws. Referring to Gustav Radbruch’s opinion as mentioned above, at this time
neither statutory regulation nor court decision can guarantee legal certainty for the
fulfillment of the wife’s right of madliyah livelihood in a divorce case, whether it is
legal certainty by law or legal certainty in or from the law. Legal certainty by law in
the fulfillment of the wife’s rights to a madliyah livelihood stipulated in the divorce
decision has not been achieved because justice has not been achieved for the wife to
get her rights over the madliyah livelihood from her husband, the decision that has
been passed by the court has not been able to show its usefulness.

Conclusion. The author has an opinion that legal certainty can not only be
guaranteed through the norms of statutory regulations, but if there is no governing
norm, then legal certainty must be guaranteed by the legal norms contained in the
court decisions. Therefore, the court decisions must also guarantee that there is no
conflict of norms, whether it is the contestation of the legal norms of the verdict,
the reduction of the legal norms of the verdict or the distortion of the legal norms
of the verdict [6].

In the case of this research, the court decision regarding the wife’s madliyah
livelihood should at least not contain legal uncertainty in the decision, whether
there is a contestation of the rule of law of the verdict, namely the rules of law
that are in the decision of the wife’s madliyah livelihood, there should be no two
legal principles that are opposite each other, so that these rules do not support
each other in the implementation of the decision of the wife’s livelihood. Reducing
the legal norms of the verdict, in the decision of the wife’s madliyah livelihood, the
judge must be able to formulate a legal rule that can avoid the reduction of the law
as long as the obligation to provide a wife’s madliyah livelihood by the husband,
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on the other hand, the decision may not embody a legal rule which will reduce the
legal rule regarding the obligations of the husband which in fact proved to have
neglected his obligation to provide for his wife’s madliyah livelihood. Distortion of
the legal norms of the verdict, in this research, the verdict of madliyah livelihood
passed by the judge must formulate a law that is in accordance with the actual
facts that occur in the trial, on the other hand, the rule of law in the decision
must not distort a fact in the trial, so that from what the wife should has, that
is the right to earn a madliyah livelihood, it becomes that she cannot get her
right. To create a decision that can guarantee legal certainty in accordance with
the circumstances and conditions of the case in hand, the judge must be able to
create a verdict with legal certainty through three of the four fundamental things
in creating legal certainty [6], namely first, the law created by the judge through
his decision must be able to become a law for both parties in the case to obey it.
Second, the law created by the judge must be passed on the basis of a fact, it means
that the law formulated in the judge’s decision must be based on the facts that
have happened to both parties in the case. Third, the legal facts resulted from the
process of case examination must be formulated by the judge in a clear manner, so
that the clear formulation of legal facts can avoid misinterpretation and be easy
to implement.
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OO0 OTCYTCTBUM NPABHJI BbIOJHEHUS 00SI3aTENBCTB 10 00ECIEYEHHIO KEHIUH CPEACTBAMU K
cyuiecrBoBanmnio (MajijieH) B 3aKOHE O HHIOHE3UIICKOM PEJIUTHO3HOM NPABOCY/IUH

Ilonoxcenus 3axona o evinoiHenuu 003amMeipCme no 00eCneueHUd HeHuUH CPeOCmeam K cyue-
cmeosanuio (Maonen) 6 HOPMAMUBHO-NPABOBLIX AKMAX UHOOHESUTICKO20 PENUZUOIHO20 NPABOCYOUSL, 0CO-
benno 6 nopmax cm. 70 3axona Ne 7 om 1989 «O peruzuosmvix cyoaxs ¢ uUsMeHeHUsMU u 00NOIHEHUSMIL,
snecennvimu 3axonamu Ne 3 om 2006 2. u Ne 50 ¢ 2009 2., cosdaiom commenus 6 ux HanpasrenHocmu
na obecnevenue Madnen. Imo nenocpedcmeenno eiusem na 006epue HACENEHUsl, OCOOEHHO NHCeHUUML,
8 PeNUZUOSHLIX CYOax, KOmopvie O0INCHbL 3AUUULATD NPABA JCEHUUN U DeUuams npagosvle 0npocyl,
HENnocpedcmeeno cesizannvle ¢ obecneuenuem ux cpedcmeamu x cyuwecmeosanuio (Madaen) nocie pas-
600a. Ha cocmosinue evinoimnenus pewenuil cyooe 6 omuouenuu obszamenvcme no Maoien nezamugno
enusiem psid axmopos: 1) Henoanoma npasosozo pPezyiuposanisl, GKIIOUAs GblNOIHEHUE DeULeHULl 8
yacmu obecnevenus: npas Jicewvl u Oemeil, 00HUM U3 KOMopvix sersiemcst Maonen; 2) evicokast cmou-
MOCMb 6bINONHEHUsL; 3) OMCYMCMeUe UMYWECmed, Ha KOmopoe Moxcem Obimb 00PAleHo 63bicKaHue;
4) npobrema wenoseueckux pecypcos; 5) HU3Koe npagocosnanue naceienus. Ymobol npunsmo pewenue,
KOmopoe zapanmupyem npagosyo onpedeieHHoOCms no 06CMOSMeNIbCMEAM KOHKPemuozo oeid, Cyovst
Ooncer UMemb 603MONCHOCY NPUHSMb peuleue, Komopoe Obl COOMEEMCMB08aL0 CAeOYuUM mpe-
606aHUSM: 60-NEPBYIX, MAKOE peuleHue O0IHCHO CIAMb 3aKOHOM Osi 00eux CmopoH no 0eny, KOmopwie
O0NAHCHBL HEYKOCHUMEILHO COOI00amb €20; 60-6MOPLIX, peuerue 00INCHO Obimb NPUHSMO HA OCHOBAHUU
Gaxmos, YycmanosieHHbIX N0 Oely; 6-MPemvux, coOeplcanue peenus 00IHHO Obimb YemKo chopmy-
AUposano cyovetl, umobvl u3bercamo HenpasuibHO20 MOJIKOBAHUS U NPENIMCMEULL 8 €20 UCTOTHEHUU.
Yeunust, nanpasnennvie na obecnevenie npagoeoll ONPeOeIeHHOCU PEUeHUTl PeIUZUOSHOIX CYO08, 3aKIH0-
YAIOMCSL 8 3A6EPUEHUU PAZPAOOMKU HOPMATNUBHBIX NOJLONCEHUL U CO30AHUU MEXAHUIMOB UX GbINOIHEHUSL.

Kirouesblie ciioBa: PeiMruo3Hoe MpaBoCyust; 06eciedeHrst IPAB JKEHIIUH; HOPMbI 110 BBIMIOJIHE-
HUIO CyIeOHBIX PEllleHtil; CPeCTBA K CYIIECTBOBAHUIO MajyieH.
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BASIC PRINCIPLES OF SHARIA ECONOMY
FOR COMMUNITY ECONOMIC EMPOWERMENT
(STUDY OF THE SHARIA PRINCIPLES APPLICATION
IN INDONESIA)

Islamic financial institutions tend to no longer apply profit and loss sharing but more to revenue
sharing. On the other hand, the Sharia economy aims to empower people to fulfill human needs based
on Islamic values to achieve happiness in the world and end. Therefore, the focus of this paper is the
application of Sharia principles in the sharia economy. The research method to answer the legal issue is
normative legal research that is analyzed qualitatively. Sharia financial institutions are still unable to
escape from their existence as business institutions for the main purpose of profiting. This is certainly far
Jfrom the spirit of empowerment of people in the sharia economy. Islamic financial institutions should not
be separated from the core of the sharia economy, namely the empowerment of people. Therefore, Sharia
Sinancial institutions must utilize social corporate responsibility to achieve the objectives of community
empowerment.

Keywords: sharia economy; community economic empowerment; Indonesia.

Binmopo P. B., Bukiazau Kadeapu mpOIECYaTbHOTO I1paBa, OPUANYHUN (DaKyJIBTeT,
YuiBepcuter imeni renepasa Cyzipmana, [unonesis, m. Ipennenr-IlypBokerto.
e-mail: rahadi.bintoro@unsoed.ac.id

OCHOBHi IPHHIMIY IIAPIaTCHKOI €KOHOMIKH /I €KOHOMIYHOTO PO3BUTKY rpoMaju (aHaii3
3aCTOCyBaHHs NMPUHUUMIB mapiaty B [HaoHe3siT)

Icramcvki Qinancosi ycmanosu, sk nPasuio, 6ice He 3acmocosyiomv po3nooil npubymxy i 36umxis,
a 6 0CHOBHOMY PI3Hi cmaeku no eidnowennio 00 00x00ie. 3 w020 6OKY, WaAPiamCcvKa eKoHOMIKA cnpsi-
MOBAHA HA POSUWUPEHHSL NPAS | MONCAUBOCTEN 1H00eil ONst 3A0080EHHS THOCOKUX NOMPed, 3ACHOBAHUX
Ha iCAAMCOKUX UiHHOCMAX, docsaznenis wacms ma yenixy. Tomy memoio nautozo docuioxcenns € anania
3aCMocysanis NPUHLUNIG wapiamy 6 wapiamcvkii exonomiyi. Memood docnioxcenus 0ns 6ionogidi na
10pududHe NUMAHHA € HOPMAMUGHUM OPUOUUHUM O0CTIONHCEHHAM. Yemanosu wapiamy, K i paniwe, He
MOJNCYMB YHUKHYMU €020 ICHYBANHS K KOMEPYIIHUX, OCHOBHOIO METMOI0 SIKUX € OMPUMAHHS NPUOYMKY.
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Ile, 6esymosno, darexo 6i0 Oyxy poswupenns npas i MONCAUBOCMEN JH00el Y WapiamcvKitl exoHOMIyL.
Icnamcvki Qinarncosi ycmarnosu e maromo Oymu 6i0okpemieni 6i0 S0pa wapiamcvkoi exoHoMIKL, W0 MaA€
Ha memi po3wupenns npag i moxcaueocmeil modetl. Tomy 60HU NOBUHHI BUKOPUCTOBYBAMU COUIANbHY
Kopnopamuehy 8ionosidanrviicms 01 00CAZHEHH Uilell POSWUPEHHSL NPAG T MONICIUBOCTEL ZDOMAO.

KmouoBi cioBa: 1mapiaTcbka €KOHOMiKa; PO3IIUPEHHSI €KOHOMIUHUX TPaB i MOXKJIUBOCTEN TPO-
maz; Ingonesis.

Formulation of the problem. The world economic system can basically be
qualified into the liberal economic system, the socialist economic system and the
Islamic economic system [1]. In the liberal and socialist economic system, industry
players compete to collect assets and produce as much production as possible. The
community began to move seporadis to meet the needs of each individual’s life which
then resulted in a moral turmoil resulting from the fulfillment of their respective
lives. Wealth and wealth are no longer a source of peace, but rather turn into a
source of moral illness that needs to be addressed [2].

Responding to the development of the economic system, Sayyid Qutub argued
that:

“this country of mass production, immense wealth and easy pleasures. I have seen
them [Americans] a helpless prey in the clutches of nervous diseases in spite of all
their grand appearances ... They are like machines swirling round madly, aimlessly into
the unknown ... That they produce a lot there is no doubt. But to what aim is this mad
rush? For the mere aim of gaining and production. The human element has no place if
their life is neglected ... Their life is an everlasting windmill which grinds all in its way:
men, things, places and time ... What is the medicine to all this imbroglio? A peaceful
heart, a serene soul, the pleasure which follows strenuous work, the relation of affection
between men, the cooperation of friends”|[2].

Both economic systems were initially seen as able to provide maximum benefits
to the community, but in reality on the ground emerged the adverse effects of the
system. This condition then encourages economists to study the sharia economy
which has actually developed for a long time in the Muslim community in the world.

The Islamic economic system again gained attention in the early 1970s [3].
This islamic economic development emerged as a result of criticism of the existing
economic system at the time [4], namely the capitalist economic system and
socialist economic system that ignores the importance of social welfare resulting in
development is only felt by certain circles. Sharia economic development is currently
in line with the theory of benefit, that Islam through sharia exists to bring benefits.
Sharia is intended as a provision established by God and explained by His Messenger
about the actions of man, in achieving a good life in the world and the hereafter.
If this is related to the term law, then the law in Islamic law itself, in general, can
stand alone. The law can be interpreted as a set of rules concerning acts of conduct,
or conduct, recognized by a country or society, applicable and binding on all its
members, if the understanding is connected with Islam or syara’, then Islamic
law will mean a set of rules based on the revelation of God and the Sunnah of the
Messenger of Allah concerning human behavior mukallaf recognized and believed to
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apply and binding to all who are Muslims [5]. Term islamic law, thus encompassing
the understanding of the law syara’ and law figh, because the meaning of syara’ and
figh are include inside.

Islamic law is elastic. The elasticity of Islamic law is very adaptive to the
dynamics of social change and the progress of the times. This is because of the
multidimensional nature in the scope of Islamic law covers all aspects of human life.
The purpose of the establishment of Islamic law is to realize the benefit of mankind
[6].

Sharia economy is an integral unity with the comprehensive and universal
teachings of Islam, its broad and flexible nature and scope, especially in the field
of mu’amalah, so it is not surprising that sharia economy can be applied to every
community including non-Muslims [7].

Islamic finance in Indonesia has grown over two decades since the operation of
Bank Muamalat Indonesia, as the first Sharia bank in Indonesia. Sharia economic
development has resulted in various achievements, from the increasing number of
products and services to the development of infrastructure that supports Islamic
finance, even in the global market, Indonesia is among the top ten countries that
have the largest Islamic financial index in the world, this is based on Roadmap of
Financial Indonesia Sharia 2017-2024.

Rapid islamic economic growth [8], was not accompanied by the readiness of
Sharia economic infrastructure in understanding and applying Sharia principles, so
some researchers [9] the view that Sharia economic practices, especially in banking
institutions, are not in accordance with sharia principles.

In practice, Islamic financial institutions tend to no longer apply profit and loss
sharing but more to reveneu sharing. On the other hand, Sharia economy aims to
empower people to fulfill human needs based on Islamic values to achieve happiness
in the world and end. Therefore, the focus of this paper is the application of Sharia
principles in sharia economy.

The analysis of the recent researches and publications. This paper is a
part of legal research and to answer the problem, the approach method used is a
concept and legislation approach. Therefore, the primary source of legal material is
the legislation relating to the object of this study, they are Law relating on Sharia
banking and it is supported by secondary legal materials, in the form of literature for
instance books and scientific journals. After the source of legal material is collected,
then qualitative analysis is conducted by describing the data quality in the form
of a regular, coherent, logical, non-overlapping and effective sentence, thus it is
facilitating the interpretation of the data.

A. DISCUSSION

1. Essence of Sharia Economy

Economic terminology comes from the Greek, oikos (household) and nomos (rule
of law) [10], while Sharia means rules based on Islamic law. S. M. Hasanuzzaman
defines sharia economy as a knowledge and application of sharia teachings and rules
that prevent injustice in the search and exploration of various resources, to provide
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birth and mental satisfaction for human beings and enable them to carry out all
their obligations to Sang Kholiq and society [11]. According to Muhammad Abdul
Mannan, sharia economics is a social science that studies economic problems from
people who have Islamic values [12]. Khursid Ahmad defines Islamic economics as
a systematic effort to try to understand economic problems and human behavior
in relation to the problem from an Islamic point of view [13]. According to M. N.
Siddiqi sharia economics is the response of Muslim thinkers to economic challenges
in their lifetime, the main source of the Qur’an and as-Sunnah as well as reason
and experience [13]. According to M. Akram Khan sharia economics aims to study
human welfare (falah) achieved by organizing the earth’s resources on the basis of
cooperation and participation [13]. According to Louis Cantori, sharia economics
is nothing but an attempt to formulate human-oriented and community-oriented
economics that rejects the excesses of individualism in classical economics [13].
According to Munawar Igbal, the Sharia economy is a discipline that becomes
an offshoot of Islamic shari’a. Revelation, from an Islamic perspective, is seen
as the main source of science and technology (mamba’ul’ilmi). Then the Qur’an
and al-hadith are used as a source of reference to assess new theories based on
Islamic economic doctrines [14]. Based on this understanding, it can be concluded
temporarily that sharia economy is a human activity in order to fulfill its needs,
whose procedures, objectives and rules are always based on sharia, as a form of
human piety to Allah SWT.

Sharia economy is an economic activity and practice carried out as an effort
to fulfill people’s lives. Human beings always and must coexist with other human
beings, because human beings can not meet all kinds of complex needs with their
own efforts, but also need the intervention of others in fulfilling their lives [15].
The fulfillment of the event is an economic motive that underlies various changes
in behavior in society. The purpose of fulfilling human life is to achieve happiness
(Al Farabi), of course without providing disruption to other individuals, so that it
needs a community order [15]. The order of society must be in accordance with and
derived from the rules of Prima Causa which is considered as the source of origin
of the entire universe and all laws contained in it. As the universe is hierarchically
governed by Prima Causa, society also needs similar arrangements, lifting people
based on their position in society [15].

According to the Islamic worldview, the happiness of life that should be achieved
by man is happiness in this world and in the Hereafter. Therefore, the economic
motives used in the economy are also an order to achieve happiness in the world and
the hereafter. Therefore, in the implementation of the Islamic economic system is
always based on revelation and has a connection with the laws of figh. The economic
system developed by Muslim philosophers is also the description of the science of
figh [16] that is related to muamalah.

Based on some opinions, some think that sharia economy emerged as a reaction
to the conventional economic system that is rampant in various Islamic countries.
There are also those who argue that sharia economy is a product of the thinking of
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Muslim scholars and thinkers who formulate the procedures of peace in the field of
economics in accordance with sharia principles [17]. Sharia economy, according to
historical view, is a side effect of the efforts of philosophers, fugaha, and scholars who
seek to contribute thought in regulating the order of society in terms of governance,
social and ethics based on sharia guidance [18] the purpose of the order is the
realization of the fulfillment of justice between members of society as a whole both
rights and obligations in accordance with the teachings of Islam.

Sharia economic system is not only aimed at regulating the management of
property, but also social relations between individuals in an effort to meet their
economic needs. Charles Trip points out that:

“..that property must be used for a higher end, suchas the sustenance and support of
those in a less fortunate position than yourself; the idea of mutual social responsibility
which ensures the ‘integration of the individual into a truly Islamic society” [19].

Based on these social objectives, wealth ownership in Islam is not only intended
as an individual interest. There is a noble value contained from the ownership of
inter-individual property. Human property, assets and resources must be used for the
purpose of maintaining, not only to take care of the owner of the property personally,
but also to secure social stability and integrity in society. That is why wealth is not
only seen as an object of fulfillment of needs, a measuring scale of satisfaction and
happiness. Wealth is also seen as a subject in determining social relationships full of
a sense of responsibility. Furthermore, this concept is considered as a form of social
security system. The concept is used in sharia economy with the aim of ensuring the
welfare of society through a sense of responsibility and social balance [20].

Islamic law is elastic. The elasticity of Islamic law is very adaptive to
the dynamics of social change and the progress of the times. This is because,
multidimensional nature in the scope of Islamic law covers all aspects of human life.
The purpose of the establishment of Islamic law is to realize the benefit for mankind
[21].

He is the All-knower, the All-knower. Allah is All-Judged, All-Knower.
Mashlahah’s theory comes from the theory of Islamic law whose orientation of the
shot is more than emphasizing the element of benefit or benefit to man rather than
questioning mere normative problems. This theory does not merely look at the sound
of the legal text (the sound of verses of the Quran and hadith) nor the written law,
but rather focus on the principles of rejecting harm in order to maintain the purposes
of syara’. Imam Al-Ghazali considers that a benefit must be in line with the purpose
of syara’, even if it is contrary to human purposes because the human benefit is not
always based on the will of syara’. Human beings in relationship with others is none
other than to realize the benefits for human beings in all aspects and aspects of life
in the world and avoid various forms that can lead to damage, in other words, every
provision of the law that has been outlined by the sharia’ is aimed at creating benefit
for mankind [22].

Sharia economic system in which is based on the guidance of the Qur’an and
As-Sunnah, is a system that will bring the ummah of man to the path that is didhoi
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by Allah Swt. This system is based on Islam, because Islam as a «mercy lil alamin»
that is mercy for the universe, has the meaning of Islam not only for the Ummah
of Islam, but also for all His creatures on the earth. In the Islamic economic system
there are three foundations in its application, namely tawhid, agidah, and sharia
[23]. Tauhid, meaning that this economic system is based on only one goal, namely
achieving His keridhoan in every economic activity that has been carried out on
various sides of this life. Aqidah, which means that this economic system guarantees
all economic actors contained in it must have a good and correct aqidah so that there
is no injustice or injustice in every economic activity carried out. Shariah means that
this economic system must be based on sharia guidance (Qur’an and As-Sunnah)
that applies in every economic activity carried out. Surely when it has been fulfilled
the three foundations of the Islamic economic system will eventually bring benefits
to all human beings on the face of the earth.

Sharia economy is implemented with the aim of [24]:

a. Economic well-being within the framework of Islamic moral norms (based
on QS. Al-Bagarah verse 2 and 168, Al-Maidah verse 87-88, Al-Jumu’ah verse 10);

b. Forming a society with a solid social order based on universal justice and
fraternity (QS. Al-Hujuraat verse 13, Al-Maidah verse 8, Asy-Syu’araa verse 183);

c. Achieve a fair and equitable distribution of income and wealth (QS. Al-An’aam
verse 165, An-Nahl verse 71, Az-Zukhruf verse 32); dan

d. Creating individual freedom in the context of social welfare (QS.Ar-Ra’du
verse 36, Lugman verse 22).

Sharia economy which is part of the economic system, has values that focus
on ‘amar ma’ruf and nahi mungkar (ordering/doing the right and leaving the
prohibited), so that sharia economy can be seen from four points of view as follows
[25]: First, the Llahiyah Economy (godhead). The divine economy means that man
was created by God to fulfill His commandments, namely worship, and in seeking
his life’s needs, man must be based on the rules (sharia) with the main purpose of
obtaining God’s pleasure; Second, the economy of morality. Moral economy means
that the unity between economy and morality must be related to the production,
distribution, and consumer sectors. Thus, a Muslim does not do anything desirable
or profitable regardless of others; Third, the economy of humanity. The economy
of humanity means God predicates the “caliph” only to man because man is given
the ability and feel that allows him to carry out his duties. Through its role as the
“caliph” of human beings must do charity, work hard, create, and innovate; and
Fourth, Economic balance. Economic equity balance is An Islamic view of the rights
of individuals and communities placed in a balance of justice about the world and
the hereafter, body, and soul, reason and heart, parables and reality, faith and power.

2. Basic Principles of Sharia Economy in Financial Institutions

Thus the Islamic economy, because it not only aims to get profit/profit on
only one party, but also bring benefits to other parties, including the community.
Therefore, it is not surprising, if sharia economy is considered more humane than
the capitalist and socialist economic system. Moreover, Sharia economy is not only

204 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2021. Bun. 153



Bintoro R. W. Basic principles of sharia economy for community economic empowerment ...

pursuing worldly aspects, but also ukhrowi. Sharia economy is then expanded in
the system of financial institutions, especially banking which later became known
as Sharia banking. Seeing the stretch of society, especially the Muslim community,
banks are competing by providing banking facilities that apply Sharia principles.

Sharia economics is an emergence in the Islamic world in the 20th century by
Muslim intellectuals to fight the hegemony of conventional Western-style economy.
Sharia economy is a form of application of Sharia values in community interaction
related to ownership and equity of property based on the Quran and Hadith as
a form of piety and faith. The rise of sharia economy is an effort of Muslims to
escape from the economic system that is not in accordance with sharia principles.
therefore, the scholars and fuqaha transformed the fighiyyah rules into the joints of
social sciences of society that developed following the changing times. The economic
system developed by Muslim philosophers is the description of figh science related to
interaction between individuals (muamalah). Thus, the foundation underlying sharia
economy is the product of the thought of figh laws related to muamalah.

The rise of the Islamic economic system has developed Islamic financial
institutions. Modern Islamic financial institutions talk about mark-up instruments
(such as murabahah and ijarah) and Profit and Loss Sharing (such as Mudharabah
and musyarakah) [26] which is the basic concept of economic products managed by
Islamic financial institutions. The basic concept that underlies economic products in
Islamic financial institutions (banks and non-banks) must always be based on islamic
sources and norms contained in Islamic teachings. The reference of transactions
that are the root of transaction practices in Islamic finance is ba’i, jjarah, grant, and
ariyah.

The basic principles of the law are laid down in the four root transactions of (1)
sales (bay), transfer of the ownership or corpus of property for a consideration; (2)
hire (ijsra), transfer of the usufruct (right to use) of property for a consideration;
(3) gift (hiba), gratuitous transfer of the corpus of property; and (4) loan (ariyah),
gratuitous transfer of the usufruct of property. These basic principles are then applied
to the various specific transactions of, for example, pledge, deposit, guarantee,
agency, assignment, land tenancy, waqf foundations (religious or charitable bodies)
and partnerships, which play an important role in Islamic financing and form the
backbone of Islamic banking practices [27].

Economic practices carried out by Islamic financial institutions are part of the
practices contained in a more comprehensive Islamic economic system. Not only does
it rely on profit-oriented, but Islamic financial institutions also have a role as a social
security system. Sources and norms contained in Islamic financial institutions must
certainly be in line with the sources and norms contained in the Islamic economic
system. Wahyu Illahi is the source of the law in Islam and is a way of life for every
Muslim. His teachings are more guiding and directing so that his teachings can
always be accommodated in every socioeconomic phenomenon that have occurred
in society. The Islamic economic system is always based on the revelation of Illahi
which is the guideline for the life of every Muslim. In divine revelation contained
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the rule of law which is referred to as sharia. Sharia law is the way of life for every
Muslim in terms of economy, social, and religion.

The rapid development of the national and international economy, accompanied
by broader challenges, must always be followed responsively by national banks
in carrying out their functions and responsibilities to the community. Law No.
14 of 1967 and several other laws in the banking sector that are in force to date,
have been unable to keep up with the development of the national economy and
internationally, resulting in the enactment of Law No. 7 of 1992. The provision of
Article 5 Paragraph (1) of Law No. 7 of 1992 outlines that according to its type the
bank consists of Commercial Banks and People’s Credit Banks. Based on this law,
steps are initiated to accommodate and provide a legal basis for sharia banks that
have been formed to start running. Law No. 7 of 1992, does not explicitly mention
the existence of so-called «Sharia Banks». There are only two that can be used as
the basis, namely Article 6 letter (m) relating to the scope of general banking and
Article 13 letter (e) relating to one of the scopes of activities of the People’s Credit
Bank with the same content mentioning «Providing financing for customers based
on the principle of yield-share following the provisions stipulated in government
regulations».

The term used in this law is thus «Bank Based on The Principle of Fruit
Shares. Article 6 letter (m) and Article 13 letter (e) have not provided much further
arrangement regarding what is meant by the principle term for profit-share itself,
its operational legal basis, and what business activities can be operationalized and
implemented by the bank. However, it should be underlined here, the birth of Law
No. 7 of 1992 is a step forward from the struggle of all parties because there are other
alternatives in the world of banking other than conventional banks, namely banks
based on the principle of for-money share.[28] Such reality, provides great hope
that fosters optimism for all of us to continue to strive to develop sharia economy
in Indonesia.

Furthermore, on October 30, 1992, Government Regulation No. 72,/1992
(Statute Book No. 119) on Banks based on The Principle of Yield Share was
established. Article 1 Paragraph (1) specifies that “a bank based on the principle of
profit-making is a Commercial Bank or a People’s Credit Bank conducting business
activities solely based on the principle of profit-making”. The article explained that
“what is meant by the principle of for-like results in this government regulation is
“muamalat principle based on Sharia” in conducting bank business activities. From
the word “muamalat principle based on Sharia”. This then changed to based on
“Sharia principles” and briefly called “Sharia Bank” or “Sharia Banking”. Sharia
banks or banks based on Sharia principles, therefore formally, began to be introduced
in Government Regulation No. 72 of 1992 [29].

After the enactment of Law No. 7 of 1992, in 1998 has been passed Law No. 10
of 1998 on amendments to Law No. 7 of 1992 on Banking (Statute Book No. 182 of
1998, Supplement to Statute Book No. 3790, hereinafter referred to as Law No. 10 of
1998). At this level, the regulation on Sharia Banking which was once only referred
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to as «bank based on the profit-share principle», now in the law has been clearly
stated using the term «Bank Based on Sharia Principles». As described in Article 1
Paragraph (3) of Law No. 10 of 1998, among others states that «Commercial Bank
is a bank that carries out business activities conventionally and/or based on Sharia
principles»>. While Paragraph (4) states that «People’s Credit Bank is a bank that
carries out activities conventionally or based on Sharia principles». Sharia principles
referred to in this law are described in Article 1 number 13 of Law No. 10 of 1998,
namely the rules of the agreement under Islamic law between banks and other parties
for the deposit of funds and or financing of business activities, or other activities
declared following Sharia.

The birth of Law No. 23 of 1999 concerning Bank Indonesia (Statute Book
No. 66 of 1999, Supplement to Statute Book No. 3843, hereinafter referred to as Law
No. 23 of 1999), which has now been amended by Law No. 3 of 2004 concerning
Amendment to Law no. 23/1999 concerning Bank Indonesia (Statute Book of 2004
Number 7, Additional Statute Book No. 4357, hereinafter referred to as Law No. 3
of 2004), has contained several specific provisions relating to the existence and
development of Sharia Banking in the country. In Article 10 of Law No. 23 of 1999
concerning monetary control issues, Bank Indonesia has been given the mandate to
implement it based on Sharia Principles. Then for Sharia Banks to operate optimally
and to complete the rule of law on the operation of Sharia Banks, law No. 21 of 2008
on Sharia Banking (Government Gazette No. 94 of 1992, Supplement to Statute
Book No. 4867, hereinafter referred to as Law No. 21 of 2008) on July 16, 2008.
Thus, the banking system in Indonesia adheres to a dual banking system. The dual
banking system is the implementation of two banking systems (conventional and
sharia) side by side [30].

According to Law No. 21 of 2008 to be categorized in the Islamic economic
sphere, it is determined by the MUI fatwa. MUI as an institution that has authority
in the field of religion and related to the interests of Indonesian Muslims, established
the National Sharia Council (DSN). DSN is intended to handle problems related to
the activities of Islamic Financial Institutions (LKS). While the Sharia Supervisory
Board (DPS) is an existing body in the LKS and is tasked with overseeing the
implementation of DSN decisions in the LKS.

The thought for the establishment of DSN was first proposed at the Alim Ulama
workshop held on 29-31 July 1997 in Jakarta. The reason for the establishment of
DSN in the workshop, in addition to forming an institution that can integrate and
coordinate each DPS contained in each LKS, as well as supervise all LKS activities,
so as not to deviate from sharia provisions. Also, the establishment of DSN is
expected to be able to answer various financial and economic problems where
operationalization and settlement require the involvement of Sharia law [31].

DSN MUI institution was finally officially established on February 10, 1999,
in accordance with the Decree (SK) MUI Number kep-754 / MUT / 11 / 1999.
The strong authority owned by this institution is the determination and safeguard
of sharia principles in operations in LKS such as Sharia banking, Sharia insurance,
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Sharia reinsurance, Sharia mutual funds, Sharia bonds and Sharia securities, Sharia
financing, Sharia securities, and others. This is because LKS or other Sharia business
activities have special characteristics that are different from the management of
financial institutions or conventional business activities. One interesting thing
about the proliferation of business activities with Sharia principles is the pattern
of resolving disputes related to the authority of the Religious Court. As stipulated
in Law No. 3 of 2006 concerning Amendment to Law No. 7 of 1989 concerning
Religious Justice Article 49 stipulates that the Court of Religion is authorized to
examine and decide disputes about sharia economy.

DSN-MUT is an institution that has authority in issuing fatwas related to
various forms of Products of Islamic Financial Institutions, especially Sharia Banks.
Initially, Bank Indonesia in setting regulations on Sharia banking must first refer
to the fatwa issued by the DSN MUI, but the functions, duties, and authorities
of regulation and supervision of financial services activities in the Banking sector,
since December 31, 2013, switched from Bank Indonesia to the Financial Services
Authority. The Regulation of the Financial Services Authority in Sharia banking
must therefore refer to the fatwa issued by the DSN MUI. This indicates that the
institution is independent and has authority in terms of sharia in this case DSN
MUL The daily activities of the National Sharia Council are carried out by the Daily
Implementing Agency with a chairman and secretary as well as several members.[32]

DSN-MUI was formed by majelis Ulama Indonesia (MUI) which has the
function of carrying out mui duties in dealing with problems related to the activities
of Islamic financial institutions. One of the main tasks of DSN is to review, explore
and formulate the values and principles of Islamic law in the form of fatwas to be
used as guidelines in transaction activities in Islamic financial institutions.

Provision of Article 26 paragraph (2) of Law No. 21 of 2008 stipulates that:
“Sharia Principles as referred to in paragraph (1) shall be declared by the Indonesian
Ulama Council”. Then in paragraph (3) formulate that “Fatwa as intended in
paragraph (2) shall be stated in Bank Indonesia Regulation”. Thus, it is clear the
position of the DSN MUI, where the fatwa issued by the DSN-MUT is not a positive
law, just like the fatwas issued by the MUI in other fields, but nevertheless the
fatwas issued by the DSN-MUTI can apply and bind [33] as applicable positive law
in Indonesia, when followed up as a Regulation of the Financial Services Authority.
Therefore, the activities of Islamic financial institutions should not be contrary
to sharia principles, issued through the DSN-MUT fatwa and converted into a
Regulation of the Financial Services Authority. According to Sutan Remi Sjahdeini
[34], sharia principles for the sake of law have acted as positive law, even if it has
not or is not set forth in the Regulation of the Financial Services Authority. Thus,
although the fatwa has not been applications in the regulation, it still has the force of
law, so it must be obeyed by every financial institution that uses the Sharia system.

Some principles commonly used in Sharia banking include: Some principles
commonly used in Sharia banking include: First, Community Fund Collection
Products, including Sharia Demand Deposits, i.e. deposits whose withdrawals can
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be made at any time by using cheques / bilyet giro, other means of payment orders,
or by book-entry. Giro Syariah is carried out on the principles of Wadiah and
Mudharabah. Sharia savings accounts, i.e. deposits whose withdrawals can only be
made according to certain conditions agreed, but cannot be withdrawn by cheque/
bilyet giro, and or other tools equated with it. This saving is done on the principle
of Wadiah and Mudharabah. Sharia deposits, namely: deposits whose withdrawals
can only be made at a certain time based on an agreement between the customer
and the bank, conducted under the Mudharabah principle. Second, banking products
in the form of disbursement of funds to the community, there are several principles
used, namely; Mudharabah Financing, Musyarakah Financing, Murabahah Financing,
Salam Financing, Istishna Financing, Qardh Financing. Third, service products.
Service products in syarian banking include: Letter of Credit (L/C Syariah-L/C
importer), namely Understanding the statement letter will pay to the Exporter
(beneficiary) issued by the Bank (issuing bank) at the request of the Importer
with the fulfillment of certain requirements (Uniform Customs and Practice for
documentary Credits / UCP), which is carried out with akad Wakalah bil Ujrah
and Kafalah. Sharia Guarantee Bank, which is a guarantee given by the bank to
third parties of the collateral recipient for the fulfillment of certain obligations of
bank customers as a guaranteed party to the third party in question, which is carried
out by the principle of kafalah agreement. Transfer and Inkaso, namely transfer and
Inkaso is a service provided by the bank to represent the customer in the transfer
of funds from the customer’s account (transfer) or to collect for the profit of the
customer’s account (inkaso), which is carried out on the principle of wakalah. Sharia
pledges, i.e. the delivery of goods as collateral to obtain debts. That was done by the
agreement of Rahn, Qardh, and Ijarah.

In practice, Islamic Financial Institutions, especially those engaged in financing,
such as Islamic banking, tend to prioritize the use of murabahah principles. June
2015 Akad Mudharabah 14,906 7.31 % Akad Musyarakah 54,033 26.50 % Akad
Murabahah 117,777 57.76 % Akad Salam 0 0.00 % Akad Murabahah 117,777 57.76
% Akad Salam 0 0.00 % Akad Istishna 678 0.33 % Akad Ijarah 11,561 5.67 % Akad
Qardh 4.938 2.42 % Total 203,894 100 % (Processed SPS 2015 Data). The data
shows the dominant murabahah principle in financing. This is inseparable from the
view that the risk of applying this principle is relatively low.

The application of this principle shows that Sharia banking still cannot
relinquish itself as a business entity with a purpose for profit. Of course, if it is
linked to the objectives of Sharia economic principles, this will be very contrary,
because the objective of sharia economy is not only beneficial to one party, especially
Islamic financial institutions, but also to benefit all of them. The application of
Sharia principles is not only attached to the use of contracts in legal relations but
must reach the core of sharia economic objectives. Sharia’s economy has a passion
to empower the economy of the people.

In order to provide balance to the existence of Islamic financial institutions,
on the one hand, the fact shows that the dominant «profits is the ultimate goal,
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then financial institutions should also not forget the social responsibility to the
environment (social corporate responsibility). The practice of social corporate
responsibility in Islamic financial institutions, in fact, is inseparable from the
religious spirit that becomes guidance for the development of Islamic financial
institutions themselves. Justice is the core in social relations as stipulated in the
Qur’an and exemplified by the Messenger of Allah.

The dominance of profit as the objective of Islamic financial institutions is
very contrary to the philosophy of sharia kuangan institutions that encourage to
operate on moral, ethical, and social responsibility grounds. Thus, Islamic financial
institutions should also prioritize social corporate responsibility in their operations.

From the analysis above, can be concluded that the application of Sharia
economic principles in economic activities is a necessity of the community to uphold
Sharia in the lives of Muslims. This is done as a form of obedience and piety to Allah
Swt. Sharia Economic Principles applied by financial institutions, especially banks in
Indonesia have been carried out. However, Sharia banking institutions still cannot
escape from their existence as business institutions for the main purpose of profiting.
This is certainly far from the spirit of empowerment of people in sharia economy.

There is a suggestion to looking forward of this research, in order to provide
balance to the existence of Islamic financial institutions, on the one hand as a
business institution, financial institutions should also not forget social corporate
responsibility. The application of Social corporate responsibility will certainly bring
benefits to the wider community, because Islamic financial institutions in the end not
only act as business institutions, but also financial institutions can really empower
people, as is the philosophy of Sharia Economy.

This paper is part of the research that has been carried out by the author. On
this occasion, the author expressed his gratitude to the Institute for Research and
Community Service (LPPM) Of Universitas Jenderal Soedirman (Unsoed)who has
been pleased to give the opportunity to the author to conduct this research through
the Institutional Research scheme with funding from BLU Unsoed.
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OCHOBHbIE NPUHIHIBI MIAPUATCKON SKOHOMHKH [UJIsi 9KOHOMHYECKOrO Pa3BUTHS COOOLIECTBA
(aHaIM3 NpUMEHEHHs IPUHIMIOB apuara B Unjonesnn)

Hcnamcxue unancosoie yupencoenus, Kax npasuno, yice He npuMensiom pacnpeoeienue npuboLiu
U Yy6LIMK08, @ 6 OCHOBHOM PA3HBIE CMABKU NO omHowenuio k doxodam. C Opyzotl CMmopoHbl, Wapuamckast
AKOHOMUKA HANPAGIEHA HA PACUUPENUE NPAG U BO3MONCHOCMEN 100ell 0l Yy00BAeMBOPENUs Uea06eUe-
CKUX nOMpebHOCmetl, 0CHOBAHHBIX HA UCIAMCKUX YEHHOCMSIX, QOCIUNCeHUs. cuacmbvst u ycnexa. llosmomy
Uenv1o Hauezo ucIed0BaANUS ACLACMCL AHANUS NPUMEHENUS NPUHUUNOE WAPUAMA 6 WAPUAMCKOL SKOHO-
muxe. Memoo uccredosanust st omeema Ha WOPUOUUECKUTE BONPOC SBIACMCS HOPMAMUSHBIM 0PUOUYe-
CKUM UCCIeA08aHUEM. YUPelcOeHus Wapuama no-npeicHemy He Mozym usbeicamy c60ezo Cyujecme08aHus.
8 Kauecmee KOMMEPUECKUX, OCHOBHOU Yeivio KOMOPLIX AGNSAemcs Noyuenue npubvliu. Imo, 6e3ycioeno,
Oanexo om Oyxa pacwupenus npag u 603MONCHOCMeN 100ell 6 wapuamckoi sKonomuke. Hciamckue
Punancosvie yupeicoenus ne 00INcHbL Oblmb OMOoeIeHbL OM AOPa UAPUATCKOT IKOHOMUKU, 4 UMEHHO —
pacwupenus. npag u 8o3moxcHocmeti modeid. Ilosmomy onu O0NCHOL UCNOIBI0BAH COUUATLHYIO KOP-
NOPAMUBHYIO OMEETMCMBEHHOCb OJlsk OOCMUNCEHUS. Yedell PACUWUPEHUs. NPAG U BO3MOICHOCELl OOUUH.
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obuwmn; VHjgonesus.
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CYYACHI MOTASIAN
HA €BPOINENCbBKY KPUMIHAAICTUKY

¥ 2020 p. y Jlarsii Buiinia pyKOM KHUTA BiZIOMUX KPUMIHAJICTIB, 4yeHiB Mix-
HapOJIHOTO KOHTpecy KpUMiHAJMICTIB, oKTOpiB Bomoaumupa Tepexosuya ta Emitu
Himanne sk cuHTe3 X HAYKOBUX TIONTYKIB Y Tajay3i KpUMIHATICTUKY 32 AECATUTITHIN
nepiox (2010-2020)'. Ile monorpadiune HOCTiIKEHHS Y BUTISAAL 30ipK1 HAYKOBUX
npailb (crateit), siki OyJu pasiinie omyOJiKOBaHi B Pi3HUX JKypHajax Ta 30ipHUKax
AHTJIHCHKOI0, JTATUCHKOIO Ta POCIMCHKOI0 MOBaMU. Y KHU31 TTO-HOBOMY c(hOPMYJThO-
BaHO 6arato 1npobjeM KPUMiHATICTUKY, BUCIOBIEHO aBTOPCHKI IMO3UIII 1I[0I0 OKpe-
MUX il muTanb. Po3rismyBaHa HayKoBa Mpailsd € SCKPaBUM Bii/I3ePKaJIEHHSAM CTaHy
KPUMIHATICTUKY Ta cyoBUX ekcrieptus y JlaTsiiicokiit Pecry6uriti.

CraHOBJIEHHSI Ta PO3BUTOK KPUMIHATICTUKHN y PI3HUX KpalHax CBiTy BigOUBae ii
inTerparuBHy (yHKIIi0. PO3BUTOK KpUMiHAMICTUKHY, i TeHAeHIlii 00YMOBJIEH]I BILIN-
BOM CBITOBUX iH(MOPMAIITHUX TOTOKIB, 110 TTOB’5I3aHi 3 iIHTETpaIli€lo 3HaHb PO MOXK-
JIMBOCTI TIPOTU/IIT 3JIOUMHHOCTI Y HOBUX PEAJIisiX 32 JIOMOMOTO0 HAyKOBO-TEXHIUYHUX,
TeXHOJIOTIYHUX Ta HIIUX JOCATHEHb CYy4aCHOTO CYCIJIbCTBA. 3arajbHiCTh HAYKOBOTO
3HAHHS 110CcTa€ 00’ €EKTUBHUM YMHHUKOM Tyro0astisalii Hayku. BaskIMBOIO TEHIEHIIIEIO
KPUMIHATICTUKHY € IHTerpailisi 3HaHb, ypaxXyBaHHs CBITOBUX TPAUIIi{, IIPONIOHYBAaHHS
HOBITHIX, iIHHOBaIITHIX PO3POOOK HAYKH, CIPSIMOBAHMX Ha BUPIIIEHHS 3aBIaHb
MPOTHUiT 37104UHHOCTI. KpuMiHamicTHKa HAJEXKUTh 10 HAyK KPUMIHAJIBHO-TIPABOBOTO
IUKJTY, 110 IUHAMIYHO PO3BUBAIOTHCS.

YV pelieH30BaHiit KHI31 aBTOPU MPUALISAIOTH yBary mpobJeMaM 3arajbHol Teopii
KPUMIHQIICTUKH, MUTAHHAM KPUMIHATICTUYHOI TEXHIKW Ta TAKTUKHU, METOJUKHU PO3-
CJIIJlyBaHHS 3JI0YMHIB (KPUMIHATBHUX MPABOTIOPYIIEHD). ABTOPHU 3BEPTAOTHCS /10
JUCKYCITHUX TIPO6GJIeM KPUMIHATICTHKU. 3a CBOEIO CTPYKTYPOIO pOOOTA CKIIAAETHCS
3 45 nmaparpadis (posminiB). O6¢csr kaurn — 464 CTOPIHKL.

Oco6auBuil iHTEpeC BUKJIMKAIOTH IIXOIM aBTOPIB 10 BUCBITJEHHS T€OPETH-
KO-METOJIOJIOTIYHUX TIPOOJIeEM KPUMIHATICTUKN, CTPYKTYPU Ta 3MICTy KpUMiHaiC-
tuaHoi Teopii (c. 47-55, 98—108), ii npunnumis (c. 224—-238, 279-290), npeamera
(c. 140-150), o6’exra (c. 165-175) Ta 3ac06iB KPUMIHATICTUIHOTO Mi3HAHHS

! Pentensis na monorpadiio: Terehovics V., Nimande E. Rakstu Krajums 2010-2020 / C6opHuk crareii
2010-2020 / Collected articles 2010—2020. Riga. 2020. 464 p.
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(c. 56—71, 248—262), 3’sscyBaHHS CyTHOCTi iCTUHHOTO i I[IHHICHOTO y TAKOMY TTi3HAHHI
(c. 85-91, 109-127). Meroi0 mi3HAHHS € JOCATHEHHS iICTUHU, — CTBEPIKYIOThH
ABTOPHM — METOIO OIIHKM € BU3HAYEHHS I[IHHOCTI M3HABAHOTO 00’€KTa. 3arajbHOIO
0COGJIMBICTIO ICTUHM 1 IIHHOCTI € Te, 10 W iCTUHA, i IIHHICTh BUSBJISIOTHCS Y B3ac-
MO3B’s13Ky 3HaHb i failicHocTi (c. 110).

Y cTpyKTypi KPUMIHAJICTUYHOTO II3HAHHSI BUYEHI BUOKPEMJIIOIOTH METOJH,
sIKi € KpuTepieM eheKTUBHOCTI mizHaBaabHOI ailicHocTi (¢. 191). OcobimBy yBary
30cepeKeH0 Ha 3’ICyBaHHI CyTHOCTI KpuMiHasicTuuHoro Metony (c. 190-197),
KpuMiHAmicTHUHOI ierTudikaiii (c. 19—-31), a Takox MUTAHHIX KPUMiHAJIICTUYHOI
kiacudikarii (c. 72—84) ta miarnoctuku (c. 32—-46, 128—139).

Y Mekax 3arajibHoi Teopii KpUMiHAJMICTUKUA aBTOPHU JOCJIKYIOTb iCTOPUYHUI
PO3BUTOK KpuMiHasictuku B Jlarsii (c. 239—247), mpobiieMu pO3BUTKY CyI0BOI €KC-
neptusu (c. 158—164, 217—223), a TakoK OKPECTIOI0Th CTaH ITPABOBOTO PETYJIIOBAHHS
nIisgnpHOCTI cyzoBux ekcneptiB y JlaTsii (c. 319-323).

3HauHe Micie B pobOTi nmpuaisieHo npobieMaM KPUMIHAJICTHYHOI TEXHIKM.
Y 11bOMY KOHTEKCTi, aBTOPU 3BEPTAIOTHCS JI0 PO3IVISIAY He JIUIe CYTHOCTI JaHOTO
posziny kpuminaiicturu (c¢. 304-318), a i1 10 AOCTIPKEHHI OKPEMUX TaTy3€el Kpu-
MiHaJIICTUYHOT TeXHIKK: KpUMiHamicTHYHOro 36poesHaBcTBa (c. 272—278, 340—346),
CyOBOTO JloCiKeHHs Bifieo3anucis (c. 324-330), Tpacosorii (c. 392—-399).

JloBOJIi OCSIZKHO B KHU31 PO3KPUTO MPOOJEMU KPUMIHATICTUYHOI TaKTUKH,
30KpeMa CyTHICTh KpUMiHATICTHYHOI TakTuKH (c. 360—-372), a Takok TaKTHKa MTPOBe-
JIEHHST OKPEMUX CJIIUMX JiH i yac po3ciiyBaHHs 3J09nHiB: orysiay (c. 347—-359,
382-391), ommuryBanus (c. 373—-381, 432—-439), BuiMku, Bujadi ta BUTPeOyBaHHS
(c. 425-431), excrymaitii (c. 451-457, 458—464).

[TeBHy yBary B KHU3i MPUIIJIEHO CUHTE3YIOUOMY PO3/ILIY KPUMIHATICTUKA —
KPUMIHAJICTUYHIN MEeTOAUIl. 3alpOIOHOBAHO CYyYaCHUU TOTJISI/L HA PO3YyMIiHHS
KPUMiHATICTUYHOI METOAMKH Ta ii PoJib y cTPYKTYpi kpuMinamictuku (c. 198-205,
206-216, 263-271, 400-424). /TocniHUKN CTBEPAKYIOTD, 1110 PO3CJIiYBaHHS MO/l
3JI0YMHHOTO JiSTHHS — Iie crielirdivHa MPoyKTUBHA Mi3HABAJbHA aKTUBHICTH, Y TIPO-
1eci KOl JIIoJUHA IepecyIiLy€e TOJOBHY MeTy — BCTaHOBJIEHHS 0OCTaBUH IIOAII 3J10-
YMHHOTO AIHHS 1 00CTaByH, 1[0 [IOB’A3aHi 3 Helo, TOOTO OfePKAHH HOBOIO 3HAHHS
(c. 403). Ha mymky aBTOpiB, MeTOIMKA — TIe TIEBHUM YMHOM OPTraHi30BaHa CHCTEMa
METO/IB i TeXHIYHMUX 3ac00iB Mi3HAHHS, 3aCTOCYBAaHHS SIKUX MOJKE HMPHU3BECTH JIO
OYiKyBaHOTO TTO3UTUBHOTO pe3yasraTy (c. 209). Tammmu cioBamMu, KpUMiHATICTUYHA
MEeTOIMKA MAa€ BUKOHYBATU MparMaTu4Hy (hyHKINI0, CIIPUSATH ONTUMI3aIlii MpoIiecy
PO3CJIilyBaHHS KPUMiHAJIbHUX ITPABOIIOPYIIECHD.

Y KHU31 MHUPOKO MOAAHO iMocTpaTUBHMNA MaTepias (cxemu, Tabsmili, (hororpa-
ii), TeopeTUUHI MOJI0KEeHHS ¢(DOPMYJIBOBAHO Ha TiICTaBl Pe3yJIBTATiB y3araJbHEeHHS
3aKOHO/IABYNX Ta JITEPAaTyPHUX JIXKePeJI, CJIITI0l Ta eKCIIePTHOI MPaKTUKH.

BuBueHHsT PelleH30BaHOTO BUIAHHS Ta HOTO 3MICTY JI03BOJISIE 3pOOUTH 3aralib-
HUIT BUCHOBOK TIPO OPHUTiHAIBHICTH 1i€l po6oTH, Ge3riepedHuM € Il HayKoBe Ta Mpak-
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Lenimeoko B. 10. CyuacHi noenadu Ha €eponelicbKy KpUMIHANICMUKY

THYHe 3HayeHHs. KHura Oy/ie KOPUCHOIO IIMPOKOMY KOJIy YMTAdiB — CTYIEHTaM,
BUKJIalagaM, HAYKOBIISIM, a TaKOK MPAKTUIHUM TIPAIiBHUKAM MPaBO3aCTOCOBHUX
i CyoBUX OpraHiB (Ci4uM, IETEKTUBAM, TTPOKYPOPaM, CYJISM, aJIBOKATaM, Cy/IOBUM
eKcIiepTam).

Pernensenr:

JOKTOP IOPUIANYHUX HAYK, MTpodecop,

3aBisyBau Kadeapu KPUMIHATICTUKT

HarmionanpbHOTO 10pUAMYHOTO YHIBEPCUTETY

iMeni ApocaaBa Mynporo, fniicHuil uieH (akajemik)

HarionanpHoi akajeMii TpaBOBUX HayK YKpaiHu,

3aCIyKeHUN /1is9 HAyKH 1 TEXHIKA YKpaiHu B. IO. Illenimvko
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