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ITopyuieHHs 3akoHiB i 3BUYAIB BiifHU 32 BiliCbKOBUM NPABOM: MOPIBHSUIbHUI aHANI3 MiKHapO-
HOTO Ta YKPAiHCbKOIO 3aKOHOJaBCTBA

Posznsdaemocs numanns Kpuminauisayii 0EHHUX 3A0UUHIG, 3aKpPINiens 6i0n06i0aiIbHOCMI 3a SKi
6i06y6aemvCs Y GIICHKOBOMY NPABL HA MINCHAPOOHOMY Mma Oepicasnomy piensx. Yepes nomouni sazposu
MIHCHAPOOHOMY NPABONOPAOKY Ma cucmemi 6e3nexu neped cucmemoio npagocyoos ma npasooxXoPOHHUMU
OpeaHamu, GilCOKOBUMU HOPUCIAMU MA HAYKOBUIMU 2a1y3i GIIUCHK0B0Z0 NPasa nocmarmy npodiemu
gionogioanvrocmi 3a natmscui snovunu y ceimi. Ipuiimsamms Pumcokozo cmamymy Mijcnapoonozo
Kpuminanvnozo cydy 6 1998 p. nopyuye numanns axmyaibHoCcmi HYMpIUHbL020 3aKOHO0ABCMEA 1020
Oeparcas. Yci 601U NOGUNIT NePe2isHymiU 6CMAHOBNEHT KOHUENMYaivii nioxoou 0o 6ionosioarsinocmi sa
B0€NHT Ma THUL MINCHAPOOHT 3LOUUNHI.

Yipaina ne sasepuuna pamugixayito Pumcvkozo cmamymy mincnapoonozo Kpuminaiwiozo cyoy.
Oodnax 6ona 6usHana 1020 VPUCOUKUIIO WAAXOM NOOanHs dexaapauii y nopsaoxy n. 3 cm. 12 Pumcvrozo
cmamymy. Ile osnauae, wo cvozo0ui depacasa axmueno cnienpauoc 3 Midcnapoonum KpuminaivHum
cyoom y numannsx npumsznenns 00 6i0n0Gi0AIbHOCMI 3G MINCHAPOOHT 310uUNU (BOEHHT A 3IOUUNU
npomu modsnocmi). Taka cnienpays € wacmunorw uinicnol Konyenuyii nepexionozo npasocyoos, wo mae
cmamu wasxom 0o 6i0noeAenHs cysepenimemy i 6esnexu Yipainu, peinmezpayii mumuacoo oKynosamux
mepumopiil uacmun /loneyvroi ma Jlyeancvxoi obnacmei, Asmonomnoi Pecnybnixu Kpum. Y yux ymosax
nompebye supiuens NUMAaHHs 2aPMOHI3AUTT 6HYMPIUHBLOZO 3aKOHO0ABCMEA YKPAiHU 3 NOIONCCHHAMU
MINCHAPOOH020 Npasa w00 epezyniosanis 30potinozo xkonguikmy. Hopisnsivnuui ananis 6yro 30iicHeno
MidHC BHYMPIUHBOOEPIHCABHUM A MINCHAPOOHUM GILICHKOBUM NPAGOM.

KirouoBi ciioBa: cyBepeHiTeT; HallioHAIbHA Ge3IIeKa; KOJIEKTUBHA Oe311eKa; TOPYIIIEHHST; 3aKOHU Ta
3BUYAl BIMiHW; Bi/INOBIIA/IbHICTh; BOEHHUIT 3JI0YNH; peiHTerpailist; 30pOHHUN KOH(IIIKT; 1IpaBa JOAUHM.

Problem statement. War crimes are classified as international. Basheer
al-Zoughbi (2020) was quite right in asserting that international crimes as are the
most serious crimes of the world [1]. By Ross McGarry (2015) such crimes breach
international law and legal order, human rights principles, peace and security of
humanity [2]. We think it makes perfect sense after the two world wars [3], when
the fight against international crimes united almost all countries of the world [4].

The responsibility of war crimes is defined in Art. 438 of the Criminal Code
of Ukraine (further mentioned “CCU”) as “A violation of the laws or customs
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of war”. A similar name was used in Art. 3 [5, p. 100-102] of the Statute of the
International Tribunal for the Prosecution of Persons Responsible for Serious
Violations of International Humanitarian Law Committed in the Territory of the
Former Yugoslavia since 1991 (International Tribunal for the Former Yugoslavia)
[6]. A comparison of these category names with the regulation of a similar issue at
the international level in the Rome Statute of the International Criminal Court
(The Statute of the International Criminal Court, ICC RS) indicates that the norms
of the national legislation of Ukraine are outdated and inconsistent (art. 8 “War
crimes” ICC RS) [7]). The article does not indicate a sign of the “serious breach”
in order to determine their crimes, which makes law enforcement issues and the
application of laws much more complex. Also, worth noting is the fact that there
is no specific catalog of war crimes in Art. 438 of the CCU. Accordingly, the result
of such regulatory defects is the results of criminal proceedings under the relevant
article. We have only 3 sentences under Art. 438 of the CCU for the eighth year
of the armed conflict. The first of these sentences is heavily criticized not only by
lawyers, scientists, but also the public. In such conditions, the theoretical and legal
analysis of the elements of war crimes becomes especially relevant.

The article seeks, within the general confines aforementioned, to find an answer
to several problems. The Purpose of the article is to analyze the elements of war
crimes (corpus delicti), which is a type of international crime that was criminalized
in Ukraine before the adoption of ICC RS. Based on the results of the comparative
analysis of international norms and norms of internal military law of Ukraine, it is
planned to: 1) identify the differences in the elements of war crimes in international
military law and military law of Ukraine; 2) to develop proposals to improve the
regulation of responsibility of war crimes at the level of internal state regulation.

The methods that were used in this article are general scientific and special
legal ones. The main method that has been used is the method of comparison. This
method was used to compare the elements of war crimes according to the internal
law of Ukraine and at the international level, to identify areas for improvement in
the regulation of war crimes in Ukraine.

I. The elements of crime (corpus delicti) and the characterization of conduct
as unlawful.

The corpus delicti is a set of structural elements of crimes. These elements are
used to distinguish a crime from other acts, making possible to characterize the
conduct as unlawful, and prosecute and punish the perpetrator.

The first systematic attempt to define a broad range of war crimes was the
Instructions for the Government of Armies of the United States in the Field—also
known as the “Lieber Code” after its main author, Francis Lieber—which was issued
by U.S. President Abraham Lincoln during the American Civil War and distributed
among Union military personnel in 1863 [8]. Recognition of the possibility of
prosecution for war crimes (as a violation of the laws or customs of war) was defined
in Art. 228 of the Treaty of Versailles [9], which was come into effect on 10 January
1920. And the League of Nations was formally established on the same day. This
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League after the First World War was the first attempt of human collective security
[10, p. 545-546]. Today, war crimes are criminalized both at the international level
in the ICC RS [7] and in the internal military law of Ukraine. At the same time,
both systems of norms are interconnected by the need to implement international
standards and cooperation on the basis of security and defence sector institutions,
the judiciary, the public and other stakeholders.

In particular, the International Criminal Court (ICC) was established in 1998 as
a permanent institution with universal jurisdiction, complementarity and gravity as
the principles of operation. Strategy of ICC: investigating and prosecuting those most
responsible for the most serious crimes [11]. This court, based on certain criteria,
selects cases, determining whether a situation meets the legal criteria established by
the ICC RS to warrant investigation by the Office of the Prosecutor (“Office” or
“OTP”). The Office establishes the legal framework for a preliminary examination
activities, conducts a preliminary examination of all communications and situations
that come to its attention. After that war crimes, which were committed in different
countries, are prosecuted by ICC [12, p. 3—4]. In the context of this article, this
means that in terms of levels of counteracting war crimes, we can argue about two
separate systems: the national (internal) and international dimension.

At the same time, these levels are interconnected by the principle of
implementation of international criminal law into the national legal order. Also,
they are interconnected by the parallel work of national authorities and the ICC
to achieve common goals, including bringing those responsible for international
crimes to individual responsibility. We can say that the issue of responsibility for
international crimes has entered a new stage of its development and formation,
when the ICC RS had been established in 1998 [7]. Today it is a fundamental act in
the system of modern sources of the International Criminal Law and International
Military Law.

Jian Zhou (2019) makes a comprehensive analysis of the basic principles and
theories of military law, restructuring the theoretic framework of military law. He
puts forwards the new concepts of “core military law” and “international military
law” for the first time in the world [10, p. 109, 545]. These systems were a long-
awaited result of joint activities of representatives of different countries after the two
world wars. Humanity had realized the need to establish a supranational mechanism
to organize investigations, qualifying acts and prosecuting crimes, which breach the
interests not only of some certain states, but also of the international law and global
community [13, p. 88].

II. The corpus delicti of a war crime in the military law of Ukraine.

Let’s start with the question of how international crimes are criminalized in
the legislation of Ukraine. And at once it is necessary to state a number of problem
questions which require solution.

In the CCU [14] responsibility for international crimes is enshrined in Chapter
XX “Crimes against peace, security of human and international order”. In particular,
in Art. 437, 438, 439 and 442. However, not all international crimes are included in
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the indicative Chapter. The CCU is based on the principle of distinction between
objects of crime. Contrary to this rule, the issue of international crimes is resolved
outside of Chapter XX. In our opinion, it is necessary to unite all crimes against
peace, security of human and international order within the framework of Chapter
XX of the CCU.

However, this is not the only flaw in the regulation of international crimes in
Ukraine’s military and criminal law. Crimes against humanity are currently absent
from the CCU. Thus, for Ukraine such question today is extremely important both
for the theory and for the practice. The Reports of the Office of the Prosecutor
ICC include the relevant category of crimes as probably committed in Ukraine [15,
p. 154].

Among the shortcomings of Art. 438 of the CCU, which regulates the issue
of violations of the laws or customs of war, we have already pointed to the
outdated name, the absence of the sign of the “serious breach”. In addition to these
shortcomings, the practice of prosecuting war crimes in Ukraine is complicated by
the lack of detail in the article, the gaps in liability for violations of customary THL,
punishment not in accordance with international standards. Scientists have criticized
the CCU: “such situation is unacceptable, in difficult circumstances where Ukraine
found itself. Therefore, the problems require a comprehensive balanced approach”
[16, c. 166].

Summarizing the above, we can say, today law enforcement and the judicial
system of Ukraine are working to bring the perpetrators to justice for war crimes in
difficult conditions with imperfect legislation [17, p. 381]. Therefore, the question
of the elements of crimes (corpus delicti) of a war crime is extremely relevant for
scientific research and conclusions.

The construction, which characterizes the corpus delicti of an international
crime in the law of Ukraine [14], provides for its establishment a set of the following
elements: object, subject, objective and subjective aspects of the crime.

The object of the crime determines the range of legal relations that are governed
by international law [18, p. 169]. Ukrainian scientists distinguish general, species
and direct object of crime. The general object of a war crime is the world legal order
(a set of all legal rights and interests defined by the system of international law as
a whole and protected by international law). General object — the interests of peace
and security of humanity. Species object — the interests of compliance with the rules
of armed conflict as defined in the principles of International Law and International
Humanitarian Law (IHL). Direct object (target) — the rule of an armed conflict.

The peculiarity of a war crime is its predominant multi-object nature: the
crime causes damage to several direct objects at the same time. This type of crime
poses the principal and direct threat to the social relations regulated by the norms of
international law, which are formed by the use of means and methods of conducting
military operations in order to humanize armed conflicts. The widest range of
rights and interests can act as additional objects: life, health, sexual freedom and
inviolability, dignity of the person, physical freedom, property, etc.
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In some cases, the instruments used for the crime acquire legal significance: the
territory of the state, objects of civil domestic, cultural, religious, education, art,
science or charitable purposes, historic monuments, hospitals and places where the
sick and wounded are collected etc. (depending on the specific type of method of
warfare chosen by the subject of the crime).

Often the figure of the victim acquires legal significance: combatant, prisoner
of war, civilian population of the occupied territory, etc. But the subject of a war
crime is common. At the same time for a number of corpus delicti of war crimes, their
subject must have certain rights or responsibilities, which indicates the possibility
of their commission only by an authorized subject (soldiers, military personnel,
commander).

The subjective aspect of a war crime involves the intent to commit a crime
(direct or indirect).

A separate element of a war crime is the objective aspect. This component
defines the so-called “external side” of a criminal act — a set of features that
characterize the form of the act (action or inaction), consequences, causal
relationship between them, also — the manner, place, time and circumstances
of the act. For a war crime, the characterization of the objective side is always
carried out through the connection of action (inaction) with an armed conflict.
It may take the form of attack, unlawful deportation or transfer or unlawful
confinement, torture or inhuman treatment, including biological experiments (for
Part 1 of Article 438), murder (for Part 2 of Art. 438 of the CCU), etc. Since
Art. 438 of the CCU does not have a specific list of actions, to determine the
elements of a war crime should analyze the “Geneva law”, “Hague law” and other
international treaties that are part of Ukrainian law and regulate the means and
methods of an armed conflict. Only grave breaches of IHL and customs of war
are considered to be a crime.

Analysis of the case law of the European Court of Human Rights in cases Jorgic
v. Germany and Kononov v. Latvia provides starting points for preventing appeals to
the Constitutional Court of Ukraine (from Art. 58 of the Constitution of Ukraine
violations) and to the ECtHR (due to violation of Art. 7 of the Convention for
the Protection of Human Rights and Fundamental Freedoms [19]). For example
in the second case the applicant alleged, in particular, that his conviction for “war
crimes” as a result of his participation in a punitive military expedition in the Second
World War had violated Article 7 of the Convention (the principle “nullum crimen
sine lege”). He submitted, in particular, that the acts of which he was accused did
not, at the time of their commission, constitute an offence under either domestic
or international law. But the ECtHR explains: the accused had to be aware of the
possible punishment of his act and could foresee the consequences in the form of
criminal prosecution for violating THL [20]. Giulia Pinzauti submitted that a critical
assessment of the Kononov case provides a fitting opportunity to revisit the general
legal problem of resort by the Court to bodies of law other than the European
Convention. The case is also a landmark decision for the ECtHR’s application of
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humanitarian law, a body of law to which the Court does not make express reference
in its previous case law. On the basis of the Court’s reasoning in Kononov and the
more general analysis of its inherent power to apply provisions of other branches of
international law, it is possible to make a strong argument that the European Court
should incidentally apply humanitarian law and international criminal law, and it
should do so accurately [21, p. 1045].

III. Elements of crimes under international military law.

There are different approaches to distinguish between classification types of
international crimes in international military law. In this research article, we use an
institutional approach. In particular, we will investigate as international those crimes
in respect of which the ICC has jurisdiction (genocide, crimes against humanity,
war crimes, aggression).

The ICC has developed an algorithm for qualifying international crimes
according to the rules contained in Rules of Procedure and Evidence of International
Criminal court [22], on the basis of the Elements of Crimes [23]. The analysis of the
specified and other modern sources for regulation of responsibility for war crimes
shows that the structure of structure of the international crime contains material,
mental and contextual elements.

The material elements (actus reus) of each corpus delicti of a war crime,
are defined in Article 8 of the Rome Statute. They are explained and disclosed
in a document entitled Elements of Crimes. This document was adopted by the
member states of the Rome Statute. It is a mandatory source for application by
the ICC. Tt means that material elements of war crimes must be interpreted using
the Elements of Crime. Material elements of war crimes can be divided into two
components: 1) the act criminalized by the Rome Statute (described in the first
paragraph of the relevant composition of a war crime in the Elements of Crimes);
2) the object affected by such an act / acts. These can be, for example: assault,
deportation, imprisonment, seizure, etc. The objects of encroachment are described in
the second paragraph of the relevant composition of a war crime in the Elements of
Crimes. Such facilities include THL-protected buildings, structures, civilians, nature,
prisoners of war or combatants who have laid down their arms and surrendered
unconditionally, and so on [24, c. 16—17].

The mental element (mens rea) is based on the commission of material elements
with intent. Article 30 of the ICC RS stipulates that a war crime must be committed
“intentionally and knowingly”. War crimes cannot be committed through negligence.
This phenomenon is exceptional for international criminal law in general. There are
subjective attributes of the perpetrator (mental disorder, intoxication, and juvenile
status) and a mental disposition (mistake) that exclude intent. By Johan D. Van der
Vyver “The constitutive elements of fault (intent and knowledge) only apply unless
otherwise provided by the ICC RS. Therefore, it becomes important to identify the
specific crimes within the subject matter jurisdiction of the ICC where a conviction
will be dependent on a more stringent, or may be based on a lesser, form of fault. It is
also important to distinguish between crimes where intent to engage in the criminal
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conduct is all that has to be proved as far as mens rea is concerned (conduct oriented
or general intent crimes) and those crimes where accountability is also dependent on
an intent to bring about a certain consequence of the criminal conduct (consequence
oriented or special intent crimes)” [25, p. 59—-60].

Material (actus reus) and mental (mens rea) elements are called like
constitutive elements. They to some extent correlate with ordinary crimes in
the military law of Ukraine. In turn, the contextual element is an important
function of differentiation in the qualification of the act as an international crime
[15, c. 152]. There is a two-dimensional formula of war crimes comprised of the
contextual elements as well as the constitutive elements (actus reus and mens rea)
of underlying crimes [26, p. 83].

Contextual elements make it possible to distinguish international crimes from
ordinary ones and at the same time to distinguish them from each other [27, p. 227—
229]. It means that the contextual element serves two purposes: 1) identification of
crimes as international; 2) identification of an international crime of a specific type
[15, c. 152].

For each of the types of international crimes, the contextual element is provided
in the relevant Articles 6—8 and 8 bis of the ICC RS. For genocide the contextual
element is the intent to destroy, in whole or in part of the four protected groups
(a national, ethnical, racial or religious group). For crimes against humanity — it acts
when committed as part of a widespread or systematic attack directed against any
civilian population. For war crimes, it is an armed conflict (when proving the causal
link between an act and such a conflict) [15, c¢. 152]. The decisions of international
tribunals ad hoc “contextual element” of a war crime defines the actual existence of
an armed conflict and the “obvious connection” of the committed crime with this
conflict.

Conclusion. A comparative analysis of the regulation of liability for war crimes
in the legislation of Ukraine and in the ICC RS provides grounds for highlighting
significant differences in the elements of war crimes (corpus delicti). When applying
the criminal legislation of Ukraine, acts and other circumstances of committing a
crime are analyzed from 4 elements: subject, object, subjective aspect and objective
aspects. The ICC is guided by other rules of qualification, establishing the material,
mental and contextual elements of the crimes.

We must complete the ratification of the ICC RS. At the same time, the
implementation of international humanitarian law’s norms into the legislation of
Ukraine should be continued. Improving the regulation of liability for war crimes at
the level of internal state regulation in Ukraine should be based on the norms of the
ICC RS and the practice of tribunals. It fully covers the following areas: 1) change
the name of Art. 438 on “War crimes”; 2) to develop and consolidate a catalog of
war crimes in the Criminal Code of Ukraine; 3) establish appropriate international
standards of punishment. In addition to these promising changes, it is already
advisable to provide methodological support for the activities of law enforcement
agencies and the judiciary.
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Hapymenne 3aK0HOB U 00bI4a€B BOIHBI 110 BOEHHOMY IIPABY: CPABHUTEJbHbIH aHAIN3 MEKLY-
HapO/HOTO ¥ YKPAaUHCKOT0 3aKOHO/ATEJbCTBA

Paccmampusaemcs  60npoc  KPUMUHAIUSAUUU  BOEHHBIX NPECMYNIEHUL, OMEEmMCMEEHHOCh 304
KOmopvle npedycMompPena B0EHHbIM NPABOM HA MENCOYHAPOOHOM U 20CYOapCMEEHHOM YposHsx. Beaeo-
cmeue MeKYuux yzpo3 MexcoynapooHomy npasonopsioky u 6e30nacHoCmy cucmema npasocyoust u npa-
B00XPAHUMENDHVIE OP2AHDL, BOCHHbIE HOPUCIIbL U YUeHble 00IACIU B0EHH020 NPABA CMANKUBAIOMCS. C
npobiemamu KOHUENUuY omeemcmeeHHOCmu 3a Haubonee msickue npecmynienus 6 mupe. Ilpunsmue
Pumckozo cmamyma MexcOynapoorozo yeonosnoeo cyoa 6 1998 2. cmasum 60npoc axmyaivHoCmu 61y -
mpenHezo 3axkoHodamenvcmea ezo zocydapcms. Bee onu donxcnbr nepecmompemy ycmanosieHHbie KOH-
uenmyanvhvie n00X00bL K OMEEMCMEEHHOCIIU 34 BOCHHbIE U OPY2Ue MEHOYHAPOOHBLE NPECYNACHUSL.

Yipauna ne sasepuuna pamudurayuio Pumckozo cmamyma mexcoynapoonozo yzorosHozo cyod,
00HAKO NPUBHANA €20 HPUCOUKYUIO NYMeM HANPAGLeHUs OeKiapayuu 6 nopsioke n. 3 cm. 12 Pumckoezo
cmamyma. Imo o3nauaem, umo Ha cezo0Hs 20Cyapcmeo akmueno compyonuuaem ¢ Mexcoynapoorvim
Y20N08HbIM CYOOM 8 BONPOCAX NPUBTEUCHUS K OMBEMCMEEHHOCMU 34 MEHOYHAPOOHbIE NPECTyNIeHUS.
(8oennvle u npecmynieHus. npomus ueroseyHocmu). laxoe compyoHuuecmso s6asiemcs Yacmuio yeo-
CMHOU KOHYENUUU NePexooH0zo npagocyous, Komopas 00ICHA CMAmy nymem K 60CCIMAHOBAEHUIO CY6e-
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MPABOBI 3ACAZAVN HALJIOHAJIbHOI BE3IEKU YKPAIHU

penumema u 6e3onacnocmu Yxpaunol, peUnmezpayuu 6PEMeHHo OKKYNUPOSaAHHbIX MepPUmopuil uacme
Honeyxoti u Jyeanckoii obracmeii, Asmonomnoti Pecnybauxu Kpvim. B amux ycaosusix mpebyem peuse-
HUSL 8ONPOC 2APMOHUAUUY BHYMPEHHEZO 3AKOHOOAMENbCMEA YKPAUHbL ¢ NOJONCEHUSMU MEHCOYHAPOO-
1020 NPasa no Ypezyuposaniuino 600pYICerHoz0 Konpaukma. CpasHumenvhvii anamus Ovil nposeoen
MeNCOY BHYMPUZOCYOAPCMEEHHBIM U MENCOYHAPOOHBIM BOCHHLIM NPAGOM.

KioueBble ciioBa: CyBepeHHTET; HAIMOHATbHAS (E30TACHOCTD; KOJIIEKTUBHAS GE30MacHOCT;
HapYTIEHVST; 3aKOHBI U 0ObIYan BOWHBI; OTBETCTBEHHOCTD; BOCHHOE TIPECTYILICHIE; PEUHTETPAIIHST; BOO-
PY>KeHHBIH KOHGMJINKT; TpaBa yeIoBeKa.

Pexomenposane nurysanus: Cherviakova O. V., Mekheda V. D. Violations of the laws or customs
of war under military law: comparative analysis of international and internal legislation of Ukraine.
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YKPATHCBKA AEP)KABA
FETbMAHA MABAA CKOPOIAACBKOTO:
IAEAAU TA PEAAIT AEPXKABOTBOPEHHS

Y cmammi suceimaeno ocrnoeni deprcasomeopui npouecu npu posbydosi Yipaincoxoi depicasu
eemvmana I1. Croponadcvioeo. Ipoananizosano nozisadu II. Ckoponadcvkozo na yxkpaincvky nauyiio,
yKpaincoky Oepacasy ma i opmy, 63aEMUHU MOZOUACHUX NOITMUUHUX A HAUIOHATGHUX CUTL, MICUE
Yipainu 6 mozouacromy 2eonoiimuunomy npocmopi, 0CHOBHI HANPAMKU i 3MICT 0ePICABOMBOPYU020 NPO-
yecy, 1020 3006ymxu ma npopaxyuxu. Ananizyiomocs nozrsou Il. Ckoponadcokozo na 3micm Oepaca-
someopuozo npoyecy 6 Yxpaini y 1918 p., nepedycim na gopmy yxpaincvkoi depicagu — camocmiiny
uu pedepamusny. Hoemocs npo opmy npasninns Yxpaincvkoi depacasu ma ii norimuunuti pexcum.
ANHAII3YI0MbC 6HYyMPiHi Ma 306HIUHI YUHHUKU, AKI HA ue BNAUGAIU. [[oCIi0NCeno 3MICM OCHOBHUX
HANPAMKIB OIANLHOCTE 2eMbMAHCHKO20 YPOy AK 6 cepeduni Oepicasu (uenmpaivie ma micyese ynpas-
JMHs, cydosa cucmema, 36potii Cull, azpapia NOXIMUKa, Couianbio-Kyivmypue OyoieHuLmeo), max
i Ha 306Hi (MIHCHAPOOHE GUSHAMHS, HALAZOONCEHHS OUNLOMAMUYHUX GIOHOCUH). 3POONEHO BUCHOBOK,
wo eunuxnenns Yxpaincoxoi depacasu zemomana II. Ckoponadcvkozo cmano npooosicenmsm 0epica-
80MEOPU020 Npoyecy 6 X0t ykpaincvkoi pesonroyii 1917—1921 pp. Ileii npouec 6idbysascs y ckiadnux
ymosax Ilepwoi ceéimoesot sitinu i ys obcmasuna eusnavaia ceoepiony gopmy Yxpaincvkoi depacasu ma
il distwrocmi, skl koAU OYau CYynepeususumM ma mMau po3oiicnocmi 3 ideairami 0epucasomeopens,
w0 6 Kinyesomy niocymKy npuseeno 0o anenady Yxpaincoxoi oepicasu.

KimouoBi cioBa: Ykpaincbka gepskasa rerbMmana II. Cropomnazchkoro; ¢opma YkpaiHCbKOi
Jlep’KaByu; NMPUYUHU Ta YMOBU il BUHUKHEHHS; 3MIiCT Ta OCHOBHI HANpPSIMKU JI€PXKaBOTBOPYOTO
Ipo1ecy.
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VYkpaunckoe rocynapcrso rermana Ilasina Ckoponazckoro: umeaisl 4 peajuy rocyapcTBa

B cmamve oceewenvl 0cnogHble NPOYECCHL NOCMPOCHUS. NPU PA3BUMUL YKPAUHCK020 20CY0apcmea
eemmana II. Cxoponadckozo. Ipoananusuposanvt 63ensdot 1. Ckoponadckozo Ha YyKPAuUHCKY HAU0,
YKPAUHCKOE 20CYOapcmeo u ezo Popmy, 63aUMOOMHOULEHUS. MOZOAUHUX NOJUTMUYECKUX U HAUUOHATLHBIX
cu, Mecmo Ykpaunol 6 mozoauinem 2eonoiumuueckom npocmpancmee, OCHOGHbLe HANPABIEHUS U Co0ep-
Jcanue npoyecca 20cyoapcmeeniiozo, ezo 0oCmuicenus u npocuemot. Ananusupyromes 632ns0vt I1. Cxopo-
nadckozo na codepacanue npovecca 2ocyoapcmeennozo ¢ Yxpaune ¢ 1918 z200y., Illpexcde ecezo na gopmy
YKPAUHCKOZ0 20CY0apCcmea — camocmosimenvioe unu edepamusnoe. Peuv udem o ¢opme npasnenus
Yipaunckozo zocydapcmea u ezo noIUMUUECK020 percuma. AHAIUSUPYIOMCS GHYMPEHHUE U GHEULHUE
paxmoput, Komopoie na amo eausiu. Hcciedosano codepicarnue OCHOBHHIX HANPAGIEHUT 0esMelbHO-
CMU 2eMMANCKOZ0 NPABUMENLCMBA KAK GHYMPU 20Cy0apcmea (UeHMpaivHoe U MeCmHoe ynpasienue,
cydebnas cucmema, OOPYHCEHHbIE CULbL, AZPAPHAS NOJUMUKA, COUUATLHO-KYLLMYPHOE CIPOUMELCME0)
max u chapyycu (MescoyHapooroe npusHanue, HalaNcusanus ouniomamudeckux omuowenul). Coenan
6v1600, UMO 603HUKHOGeHUe YKpaunckozo zocyoapcmea zemmana I1. Cxoponadckozo cmano npodondice-
Huem npoyecca cozdoanusi 6 xo0e ykpaunckoi pesomouuu 1917—1921 ze. Imom npouecc npoucxodun 6
croxcHbix yerosusix Ilepeotl Mupoeotl 6otiHbL 1 3M0 00CMOAMENLCMBO ONPEOENI0 C80e00PaAsHYI0 HopMy
Yipaunckozo 2ocydapcmea u ee dessmenviocmu, unoz0a GvLiU NPOMUCOPEUUBHIMU U UMEU PASHOZLACUSL C
udeanamiu 20cyoapcmea, 4mo 6 KOHeUHOM Umoze npueeo Kk ynaoky yYkPaunckozo 20cy0apcmsd.

KiioueBbie coBa: Yikpanuckoe rocynapctBo rermana I1. Ckopomaackoro; hopma YKpanHcKoTo
TOCy1apCTBa; NPpUYUHBbI U yCJIOBUA €€ BO3HUKHOBCHUSI, coepKaHre 1 OCHOBHBIC HaIllpaBJICHUA IIPO-
1[ecca roCyIapCTBEHHOTO.

ITocmanoexa npoéaemu. Herpupasiicth — MPOTSATOM TPOXH OiJIblie MBPOKY —
mepiojly icHyBaHHSI YKpPaiHCBKOI Jlep:KaBy 11i/l TpoBojioM rerbMana 1. Ckoporman-
CHKOTO 1 JI0Ci BUKJIMKA€E OypXJMBe OOrOBOPEHHSI, Y Pe3yJbraTi IKOr0 BUHHUKAIOTh
IHKOJIA liaMeTPaJibHO MTPOTUJIEKHI OIIHKY 1O/I0 CTaBJEHHS 11 OUiTbHUKA /10 TIOHATH
«HaTlisI», «JlepKaBay, ii GOpMU, B3BAEMUH TOTOYACHUX TTOJIITUUYHUX Ta HAIIOHATBHUX
CHJI, MIiCITsT YKPaiHU B TOTOYaCHOMY TeOTOJIITHIHOMY ITPOCTOPI, 3M00YTKIB Ta Mpo-
PaxyHKIB ZIep>KaBOTBOPEHHSI.

Bizpasy 3a3HaunMo, 10 B XapaKTEPUCTHII JepsKaBHUIBKOI 1061 [TaBma Ckopo-
HaJChKOTO € JBi THIIOJIOTII 3aJIeKHO Bijl TOTO, Y € aBTOPH NMPHOIYHUKaMU YKpaiH-
ChKOI Iep:KaBU 1 0COOMCTO TeThMaHa, Y¥ HPUXUIbHUKAMK PeciryO/iKaHChKUX,
napJaaMeHTChbKuX (GopM npasainasg Yipaincskoi Hapoxnoi Pecniybmiku noou Ilen-
TpasibHO1 Pajm.

[TpubGiurmkn rerbMana I1. CKOpOMmazchKOTO 30CEPEKYIOThCS Ha HOTO 37100yT-
Kax: HamaraHHi 30yJyBaTH HaJKJIacOBY Jep:KaBy, CIIMPAIOYNCh Ha KOHCEPBATHUBHI
eJIeMEHTH YKPaiHChKOIO CyCHiJbcTBa (HiANPUEMILIB, 3eMJIE€BJACHUKIB, CIyKOOB-
11iB, 3aMOJKHE CEJITHCTBO); TTPOTUCTOSHHI COIiaJbHIN PYiHi, TTepenyciM KIacoBiil
60poThOI, sTKa MMaTyBaJIa CoIliaibHe TiJI0 YKpaiHu; TBOPEHHI BJIACHOI apMii i mocJTi-
JOBHINl aHTUOIIBITOBUIIBKIN TOJTiTHIN; 30epesKeHH] BiJ 3aHETa/y TPOMKICIOBOCTI Ta
TPAHCIIOPTY; 3BayKEHIH MOJITHUIN 11010 GIIOrBapAiNIliB Ta MPAarHEeHHs JOJYYUTH JI0
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JIeEpKAaBHUX TePeTBOPEHb 3POCIHIEHI KoJla CUMIIATUKIB; HATATOKEHHI 3B'SI3KiB 3
KpainaMu €BpOIK Ta AOJTyYEHHI 0 €BPOIEHCHKOI CIIIBHOTH; PO30YIOBI KyJIBTYp-
HOTO 10JIs1 YKPaiHu; MOCTaHOBII HAIIOHAILHO-/eP;KABHUX TIPOGJIEM BUIIE OKPEMHIX
COIliaJIbHUX Ta KJIACOBUX MUTAHD.

Kontpasepciitauii morisig Tabopy pecrnyOJiKaHIliB KOHIIEHTPYETHCSI HABKOJIO
HEJIOJTKiB TeTbMAHCHKOTO PEKUMY: CIPOOi BiTHOBJIEHHS cTaporo (heopaabHO-MaH-
CBKOTO JIaJly Ta MPOTUCTOSIHHI OCHOBHIN Maci YKPaiHChKOTO CeJISIHCTBA; BiJICTOIOBaHHI
MPOPOCINCHKUX MO3UIN B HAIlIOHAJIBHO-IEPKaBHIN cdepi; po3by10Bi yKpaiHCHKOT
apMii 3 POCificbKOIO CBiJIOMICTIO; BiZICYTHOCTI MIOPO3YMIHHS 3 JlifiepaMu YKPAaiHChKUX
HOJIITHYHUX TIAPTiil; HETaTUBHE CTaBJEHHS /0 iiel COOOPHOCTI; BiIMOBY BiJ yKpaiH-
CHKOI caMOCTIHOCTI Ha KOpHUCTD (hesepartii; 30epeskerHi pycndikaTopchKOro Kypey
B CYCIIJIbHOMY KWTTI 1 KyJIBTYPHIl MOJITHIIL.

Cnin Bu3HATH, 1O B MOJITUYHIN Ta Jep;KaBHUIbKIN misnbHOocTi [laBma Cko-
POTIAJICBKOTO MaJio Miciie i Te, i iHIle. be3nepeuHo, M0 HACTAHOBHU, yIepPeIKEHHS
i crepeorunu T1. CKOpoOMaAChbKOTO BiOMBAINCS HA WOTO [SITTBHOCTI, ajie BasKJIUBY
pOJIb Y IPUUHSTTI KOHKPETHUX PillleHb BiJ[irpaBajio Te, SIK BiH CaM CTaBUBCS /10 CBOEI
JAJIBHOCTI, K OIIHIOBAB CUTYAIlilo, SIK Ha Hel BIIMBAJIA TeONOJITUYHA CUTYaIlisd, dKi
repeBaru Ta Baju 6aYKMB TeThbMaH y CBOIX OTIOHEHTIB.

Yci 11l YMHHEWKY BIJIMBAJIN HA CBITOTJISA, KAp'€PY, 3MICT 1 CYTHICTH IEPKABOTBOP-
yux mporieciB retbmana [I. Ckopomnajachkoro, i MOpoKyBaau CYIepeqHOCTi MiX
iTeaslaMu Ta peasisiMu JIep;KaBOTBOPEHHS.

[locnizkeHHsST TPYHTYEThCS HAa MaTepiajax i JJOKyMeHTaxX TOTO 4Yacy, CIiorajiax
YYACHUKIB THX MOJiN Ta HAYKOBUX JOCJIIPKEHHSIX HACTYITHUX POKiB. JHAUHY YaCTUHY
iMmipuaHOi 6a3n CTAHOBJISITH CIIOTAN YYACHUKIB THX TIOIM, 1[0 A0 3MOTY HOPiB-
HSITH OIIHKK TPEICTABHUKIB Pi3HUX TabBOPIB TOrOYaCHOTO CYCIIJIBCTBA OJHUX i THUX
noziit. 3 oxHoro 60Ky, 1e «Croragu» camoro II. CKOpoIazachKoro, siki JaioTh ysiB-
JIEHHS TIPO MOTO CTaBJEHHS 10 KOHKPETHWX TOill, (hopMU YKPaiHCHKOI JepKaBH,
B3aEMUH PI3HUX MOJITUIHUX CHUJI, OT[IHKY MI’KHAPO/IHOI CUTYyallii. A 3 iHIIIOTO — OTO
onoHeHTiB B. Bunnuyenka, [[. Jlopouienka ta iH. IIpu aHasisi OCHOBHUX HaIIPsIM-
KiB JiepKaBHOTO Oy/iBHWIITBA BUKOPUCTAHI MaTepiaju Ta HOPMaTUBHO-TIPABOBI
JIOKYMEHTH TOTO 4Yacy, sIKi cBifiaTh MPO peasil Jep;KaBHOrO OYAiBHMIITBA Ta iX
PO30IKHOCTI 3 izeasaMu yKPAIHChKOIO JeP:KaBOTBOPEHHS TOTO 4Yacy SIK CaMOTrO
IT. Ckopomnazicbkoro, Tak i #ioro omonenTiB. [IIupoko B cTarTi BUKOPUCTaHI HAyKOBI
JOCJIIZKEHHSI i3 3a3HAY€HOI TPOBJIeMH.

Buxnao ocnoenozo mamepiany

3micm ma wasixu pos3bydosu Yipaincvroi depicasu

Csitorssaz [lasaa IlerpoBuua popmyBaBcs Ha TizfcTaBi TOTO, 1110 HOMY 3 IUTHUH-
CTBa ANKTYBAJIO TIOXOJKEHHS, BUXOBAHHS, OCBiTa, Tpodeciiina kap’epa. Bin moxoams
31 CTAPOBUHHOTO CTapPITMHCHKOTO KO3AIbKOTO Pojty, OyB HaragkoM rerbmana 1. Cko-
POTIa/ICBKOTO, KPYITHUM 3€MJIEBJIACHUKOM, TeHepas-JelTeHaHTOM, KOMaHIyBayeM
34 BilickkoBUM KoOpitycoM Pocitichkoi apwmii, komanaupom Ilepmioro Yipainchkoro
kopmycy llenTpanbroi Pajgu, otamanom «BisbHOTO K0O3a11TBay i BPEIITi — FeThbMaHOM
Ykpainu.
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Moro npenox I. Ckoponajchkuii 6yB reTbMaHOM Bifpasy Hic/s MOPa3Ku
I. Maserny, i € mijicTaBy BBa)KaTH, 1O BiH OYB HOr0 OAHOLYMIIEM i HaBiTh HAMaraBCsi
npogoBKyBatu moaituky 1. Maseru, ase oO6CTaBUHE 3MYIITyBaJIH HOTO HTH y pycJi
nonituku [lerpa I. Ajie 3 Toro yacy MUHYJI0 Maii:Ke ABICTI POKIB, 1 Ka3aTH, 110 CaMo-
criitiukom 6yB i I1. Ckopomachbkuii, He Ma€ MifcTaB.

Maiike Bce cBizome xutts i kap’epa I1. Ckopomnascbkoro OymayBaiucst B POCiii-
CbKOMY CEepeJIOBUII, 10 3yMOBUJIO HOTO «IOJiTUYHE pociiicTBo» [9]. ¥V cBoix
«Criorajiax» BiH OKpeCJIIOBaB Pi3HUITIO MiXK MOJEPHUM YKPAaiHCHhKUM PYyXOM i MaJio-
POCITICBKOI0 MACOI0 CyCHIJIbCTBA TaK: <...TYT PA3HUIIA MEXK/y MHOIO U yKPAUHCKUMU
Kpyramu Ta, 4TO TOCJenHue, JTiobsi YKpanny, HeHaBugasaT Poccuio; y MeHs Takoi
HEHaBUCTHU HeT» [9].

Ia nmonBiiina mo3uilis cTaja B BOYEBU/b BXKe HAa MOYATKY reThMaHyBaHHS
I1. CropomasichKoTo, KOJW BiH HAMATAETHCS 3aHATH TO3WINII0 MiX JIBOMA CTiJih-
1MUY — He YKpaiHellb i He pocigHuH. BiH HamaraBcs 3HalTU SIKYCh CEPEIHIO TIO3UILiI0,
sika 6 TBOpHJIA HallioHAIbHY cuiy. Ile 6yB IMBHUIT aHAXPOHI3M HEPO3YMIiHHST MTOCTY-
JIATiB HAIIOJIOTIi Ta TOJITUYHOTO KUTTS B TaKUW KPUTUYHUN MOMEHT YKPalHCBKOI
icropii. I 3ymMoBIIOBasioch THM, 110 POKK YKPAIHCHKOTO HAIIOHAJIBHOTO PyXY APYTrol
nosoBuHN XIX — mouyatky XX croaittsa nporinum s [1. Ckopomnazcbkoro maiixe
He TIOMIiYeHUMU i BiH HAiBHO CIIOJIiBaBCsl HA YTBOPEHHS SIKOICh Mi(hidHOI KOHCTPYKIIii,
sKa 6 moeaHyBaja 00U/IBI TTO3MUIIII.

e posymis i cam [laBno IlerpoBuu. ¥ cBoix «Croragax» BiH 3a3HavaB «Torza
yKe MHe ObLIO SICHO, YTO M3-3a HAIIMOHAJIBHBIX BOIPOCOB MHE TIPHIETCST TEPEHECTH
GOJIBITIOE TOHEHUE, U ST PUCKYIO OBITh HETTOHSITBIM. ...TaK KaK U BEJIMKOPOCCHI, 1 PYKOBO-
JISITITE KPYTH YKPAMHCTBA HA MOU KOMITPOMUCCHI B 9TOI 00/1acTH He coriacHb» [18].

Taxka stiHist TOBEIHKY 1715 Ti€T MOMITUYHOL cuTyartii OyJia HaBPsIT YU TPUITHITHA.
Bnammii nog Ykpainy po3kiiaji MiXKHApOIHOI CUTYaIlil BUMaraB 3MiHHU TE€OIOJITUYHOTO
Kypcey, maxy 10 €sporu. A I1. CkopomafichKOro KyJAbTYPHO i MEHTAJBbHO MIPUTAITY-
Basia Pocist, He3Baxkaioun Ha Te, 1110 BOHA Bce Gisibliie craBasia OibIIIOBUIIBKOI0. AJle
IT. Cxoponazchkuii 1110 TOJITUKY BBa)KaB 3PO3yMIJION0 /IJIsl YKPAIHCHKOTO 3araJy
1 €IMTHO MOJKJIMBOIO JIJIST 3aIPOBAJKEHHS Y JKUTTH. «Kazanoch, 4To MOsSI TTOIMTHKA,
SICHA W JIJISI OJTHUX, W JIJIS IPYTUX, HE TOJbKO IIPUeMJieMa, HO U KeJlaTeJbHa; OKa3a-
JIOCB, YTO 9TO OBLIO HesiCHO»> [18].

Aute 11e Oysu izeosoriyni, MeHTabHI MOMeHTH cBiTor/Isiy I1. CKopomasichKoro
lioro ifleasamMu, ajie BOHU BTLMIOBAJIUCS B MPAKTUKY 1 CTaBaJIu peatissMu Jlep:KaBo-
TBOPEHHSI, 3a3HaBa/In TpaHcopMallito 06cTaBUHAMU 30BHIITHBOTO Ta BHYTPIIIHBOTO
JKUTTS TOTOYACHOI YKpaiHwu.

Ili cyrepeuHOCTi BUHUKAIH BKe IPU BU3HAYEHHI CITOCOOY MOCTAHHSI FeThbMAaHary,
dopmu Jiep:kaBu, posi B IbOMY HIMEITbKOMY KOMaH/[yBaHHI.

Ha 3oBHi 1eii nporec Burisaas Tak. 29 ksitas 1918 p. y Kuesi 3i6pascst Xuri-
60po6CHKUIT KOHTpeC, Ha KU TpubyI0 6432 yIOBHOBaKEHUX MPEICTABHUKIB Bi/l
BOCHMHU €THIYHO YKPaiHCbKMX TyOepHiil. ¥ MpoMoBax BOHU Pilllyde BHUCIOBIIOBAIN
He3a/10BoJIeHHS ToiTuKoIo [lerTpanbhoi Pagu, cotiaqicTHIHUME eKCITepUMeHTaMu
i BUMaraju NOHOBJIEHHS IPUBATHOI BJACHOCTI HA 3€MJIO Ta YTBOPEHHS MillHOI
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B y (hOpMi iCTOPUYHOrO rerbMaHary. IIpucyTHi 0JHOTOJIOCHO 00pajii reThMaHOM
Ykpainu 1. Ckoponazgcekoro. OmiHK# 1Iboro akTy JMoBoJi nmpotuiexni. H. TToson-
chKa-BacuieHko cTBepIIKYE, MO0 B MOPIBHAHHI 3 0OPaHHSM TETbMaHIB, TOUNHAIOYH
3 Buroscbkoro i 3akinuyioun Po3yMoBchbKUM, 1ie OyJI0 HalOiIbII BeJIeTIOHEe 3 YCiX
obpanb [15]. 3 UM TBePIKEHHSIM MOKHA TOTOIUTHCH YaCTKOBO. XJ60POOChKIit
KOHIpecC JificHO OyB BeJeoAHUM 3i0paHHsaM, aje 4 OyB BiH IPEICTaBHUIbKUM
OPraHoOM, SIKUIi BHPa’KaB BOJIO BCbOI'O HAPOLY YKpaiHU i MaB IIOBHOBAKEHHS BUKO-
HyBaTH yCcTaHOBYI (DYHKINI 1100 GopMH JepKaBu — CyMHIBHO. 3 iHIIOrO GOKY,
OKpeMi TpeJICTaBHUKK COIaNiCTUYHUX TapTiii He 6Ge3 capkasMy TOBOPUJIM PO Te,
SIK MOKHA CEepUO3HO CTAaBUTHUCS /IO TeTBMAHCHKOI JIeP;KaBy Ta ii OULIBHUKA, OCKIJIBKU
ii ycranoBunii hopym — Xi6opoOChKUiA KOHTPEC, Bifl0OyBaBCs y MPUMIIIEHH] IIUPKY.

Cmoponni yunnuxu 6 po3oydosi Ykpaincvkoi depicasu

PeaibHi 1101l MO0 MPOTOJIONIEHHS TeThMaHaTy BiZ0YBaMCs 11032 «BEJIIION-
HUM» 3i0paHHAM Ta [UPKOM.

Ycepenauni kBiTHg 1918 p. Ha oAHIN 3 Hapaa HIMEIBKOTO Ta aBCTPIHCHKOTO
KOMaH/lyBaHHsI OyJI0O BUPIillleHO, 3Bakal0ouyM Ha HEMOJKJMBICTH criBmpaii 3 Ilen-
TpasibHOIO Pasolo, miaTpuMary iHIny BJiafy, sika mocraia 6 YHACTIZOK TIEPEBOPOTY.
Hoswii ypsia nepen6adaioch yTBOPUTH Y (POPMI AMKTATYPH, 3 TBEPIOIO BJIa1010, 6e3
HAPOJIHOTO TTPEJICTAaBHUIITBA, TPUHANMHI Ha eI yac. 3a Halkpanty $hopMy BIan
6yJI0 BU3HAHO icTOpuYHMii reTbMaHar [15].

Topni » HayaabHUK mITaby HIMEIBKUX BIICHK B YKpaiHi renepas [penep 3’sicyBas
3 Ykpaiacekoto Hapomnoto Ipomajioio yMOBH, Ha SIKUX HIMIlI TOTO/XKYBaJUCS Ha
3JiiicHeHHs iepeBopoTy. ToI0BHI 3 HUX OyJn: BUSHAHHS BpecTchKol yroau; posiyck
[enTpanbroi Paau; Biakiagentss YeraHoBunX 300piB; MiACYHICTD TIOJBOBUM CYaM
0cib, 10 BUCTYTATHUMYTh MTPOTH HIMEI[bKOTO BIiliChKa; 3alIPOBAFKEHHST BLIBHOI TOP-
TiBJIi; BI/[HOBJIEHHSI TIPaBa BJIACHOCTI HA 3eMJIIO; OIlJIaTa 3a BIHCHKOBY MOMiIY YKpaiHi
[15]. Tenepan I'penep migkpecns, 10 HIMIN Oe3MOCEPETHBO YIaCTi Y TIEPEBOPOTI He
O6paTUMYTb i MiATPUMAIOTH TeThMaHa JIUIIE TS TOTO, sIK BiH Oy/1e 0OpaHwMii.

3ajiekHicTh MallhyTHBOTO TOJIOBU YKPATHCHKOI J€pKaBy Bijl HIMILB 1iie OiJIbIin
SICKPaBO BUSIBJISIETLCS Yy TeJierpaMi iMiepaTopa Bisbreabma 10 KOMaH/ylOuOro
HiMeIIbKUMU Bilichkamu B YKpaini despamapiiana Eiixropra: «Ilepenaiite renepamry
CKopoImaicbKoMYy, TI10 5T 3TOjIeH Ha 00paHHsI TeThbMaHa, sIKIIO TeTbMaH JacTh 3000B’s1-
3aHHS HEyXWJbHO BUKOHYBATHU Hall mopaans [4].

Takum uyMHOM, CJIi/l BU3HATHU, IO MPOTOJOIIEeHHSI YKPaiHChbKOI TeTbMaHCbhKOl
nepxxaBy Oys0 3a (GOPMOIO TIOBEPHEHHSM A0 iICTOPUYHMX TPAAUINI Y MOJAJBIIII
po30yM0Bi YKpaiHChKOI Jep:KaBH, aje IO CyTi reTbMaHChKUI [IEePeBOPOT He MaB
XapakTepy CTUXIHHOTO MPOPUBY CIIPOBOKOBAHOI HenopaaHicTio entpanbroi Panu
COIiaTbHO-TPOMaICHKOI eHeprii. Ile OyB THIOBHIT TyTY HIMEIBKOTO KOMAH/[yBaHHSI,
a reTbMaH IOCJIY>KUB IIHPMOIO JIJIs1 HeIIPUITYCTUMOI 3 OIJIsIly Ha yMOBU bpectcbkoro
JIOTOBOPY (hopMaJIbHOI HIMEIbKOT OKyTamii Ykpainu [1].

Ax Hesamepeunuii pakT CJ1ii BA3HATH, 1O ITPOTOJIONIEHHST YKPAiHCHKOI IepsKaBl
CTaJIO TTPOJIOBKEHHSAM JEP;KaBOTBOPUOTO MPOTIECy B YKpaiHi, BUKIUKAHOTO TIOTIEepe-
JMHIMU PEBOJIIOIMINHUMA TIOTiSTMH.
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Kpusosa curyartig, 1o BuHukIa B Ykpaini HaBecHi 1918 p. y 38’s3Ky 3 bpect-
cbkUM MupoM, 3mymryBasa [1. Ckoponascbkoro paxyBaTucs i3 BiliChbKOBOIO TIPUCYT-
HICTIO HIMIIIB Ta aBCTPO-YTOPIIiB, OO He BTPATUTU PEIITKU CYBEPEHITETY I 30eperTu
YKPAIHCBKY /1ePsKaBHICTD 7151 TIO/JIAJIbIIIOTO He3aslesKHOTO Po3BUTKY [22]. Toroyacna
CUTYAIlisT 3yMOBJIIOBAJIA JIBA MOKJWBUX IIJSIXA PO3BUTKY TMOAIN: oMilliliHy OoKyTma-
ito Yrpainn Himeuuntoio Ta ABCTpo- YropuiuHoio i Bigsepre ii nmorpabysanHs, abo
CTBOPEHHSI TIi/l IIPOTEKTOPATOM HIMIIiB Ta aBCTPO-YTOPIliB YKPAIHCLKOTO YPSLy, SKUi
61 3a0BOJIbHAB IX OTPedH, 10 1 cTamocs.

Dopma Yepaincokoi depicasu

Ilo cTocyeTbest GopMU iepsKaBH. [i 30BHINIHI 03HaKM Oy/IM 3amo3udeHi i3 yacis
Ko3auunuu — rerbmanar. [1{ogo smicty dopmu npasiiaHst, TO BoHa OGyJia CKIAJIHOIO
i HaBiTh cynepewnnBoio. Ile Gyna aBropurapHa, Xo4a i AocuTh JibepanbHa Gopma
paB/IiHHA, 0OMeKeHa SIK paMKaMK 3aKOHY, TaK 1 4acoM — JI0 CKJIMKaHHsS YKpaiH-
cokoro Ceiimy. Pecriybiikancbki iHCTUTYIIT TepeMeKOBYBAMCH TYT 3 O3HAKAMMU
MoHapxiuHoi (opmu mpasiniss. @opma ep;KaBHOTO YCTPOIO TPSIMyBaJia Bii caMo-
cTiitHoi nepxasu 10 degepallii 3 «HeOLIBIIOBUIBKOIO» Pocielo.

He3Baxkaioun Ha 3a7eKHICTh Bijl HIMIIiB, TeTbMaHAT MaB CBOI I[iJIi i COIliaJIbHY
6asy. BiH sB/s1B 00010 cIIpoOy KOHCEPBATUBHUX IOJIITUYHUX CHUJI 3araCUTH ITOJIYM st
PEBOJIIONT, 30UTH XBUJIIO PAJUKATBHUX COIIATICTUIHUX HACTPOIB, CUJION0 JePKaBHOI
BJIQJTM Ta TIOMiPKOBaHUX pedopM yBeCcTH COTlialbHe KUTTS B PAMKU MTPABOBUX HOPM,
BiZICTOSITM TIPaBO MPUBATHOI BJAcHOCTI. Y gocarHeHHi rux 1iseit [1. Croporaacbkmi
CTMpaBCsi Ha KOHCEPBATUBHI CHJIN: MTPOMUCJIOBIIIB, 3eMJIEBJIACHUKIB, CIy:KOOBIIIB,
3aMOJKHE CEeJISTHCTBO TOIIO.

[IpoTe okpeMi AOCTIIHUKM 3BUHYBauyBauylOTh reTbMaHa B 3pajii YKpaiHu
i HaBiTh y OoHamaptuami. 3a iX TBepsKeHHsIMH, Bxke Hanpukinii 1917 p. I1. Cxko-
POTIA/ICBKUI «OPIEHTYBABCSI HAa MOXJWBUU NPUXiZ B YKpaiHy aBCTPIUINB 1 HIMIIB
y POJIi OKYTIAHTIB 1 TJIAHYBaB CBOIO CIIBIIPAIIO 3 HUMU <...> JIJIST IOCATHEHHST CBOET
BJIACHOI METH BBKaB 32 MOTPIOHE 3aMaCKyBATHUCS Ta TIPHEAHATHCS 10 HAI[IOHAIBLHOTO
YKPaiHChKOTO PyXYy, 100 cTaTH KOMaHAMPOM YKpaiHChbKOI apMii, ce6To — 1106 MaTh
3Mory ctatu aukratopom» [19]. Taki 3BuHyBaueHHst OyJiu MpUTaMaHHI i Cy4acHU-
KaM TUX MO, mpoBiganM misyam [leraTpanbproi Paam i mamu, Ha XKajib, TPaAKTUYHI,
BKpall HeTaTWBHI HACJIAKHU 7isi po30yI0BU YKpaiHChKOI epskaBHOCTI. LleHTpasbHa
Paza 3po6usia yrMasio st Toro, o0 BilichKOBi (opmyBanHsi, odosoBani I1. Cko-
POTIAJICHKUM, BTPATHJIN CBOIO Goe3MaTHicTh. | ik Hacmifok, Ha moyatky 1918 p. Biu
OyB 3MyIIEHUN THTH Yy BiZICTaBKy, a He3abapoM posmascs i ioro 1-it Ykpainchkuii
kopiyc [6]. A BigOyBasoch 1e HaniepenoHi HacTymy Ha KuiB OilIbIIOBUIBKIX 3ar0-
uis II. Mypasiiosa.

Tomy BakKO MOrOAUTHCH i3 3BUHYBaueHHsiME [1. CKopotazchkoro y GoHamap-
TH3Mi, 60 Taka OIliHKa OiJIbllle HArOJIOIIyE Ha WOTO OCOOMCTOCTI i 30BCIM irHOpYE
KOHKPETHI JIEP;KaBOTBOPYI peastii, Mo ckiaamvcs B Ykpaini HaBecHi 1918 p. OueBnina
HEeMOKJUBICTH criBmpalli 3 ypsaaom llentpanbroi Paau, nepenyciM y cipaBi BUKO-
HaHHSI yMOB bpecTchbKoro 10roBopy, 3mylilyBaja HiMI[iB Ta aBCTPO-YTOPIIB IIyKaTH
HarojiM i1 yCyHeHHd 11boro ypsiny. 3axomau Ilentpanbproi Paau mozmo coriasmizarii
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3eMJIi BUKJIMKAJIM JI0 Hel OMO3UILI0 3 OOKY 3eMJIEBJIACHUIIBKUX HPOIIAPKIB HACEJIeHHS,
i IepeyciM KpyITHUX, PeACTaBHUKOM sikux OyB i cam I1. Croponancbkuit. 36ir mux
00CTaBUH 3yMOBJTIOBAB IHTEPEC HIMIIIB Ta aBCTPO-YTOPINB /0 IEP;KABHOTO TIEPEBOPOTY
B Ykpaini i [I. CkoponaZichbKOTo SIK JIIOAWHU, KOTPa MOTJIa OYOJUTH HOro. SAK HacJi-
JoK, y kBiTHI 1918 p. nipesctaBHnKY HiMelbkoro kKoManyBaHHs 1 [1. Croponaachkuii
JOCATIN Yyroau. I TyT ¢JIi moroguTucs 3 IyMKOIo, 110 <y KBiTHI 1918 p. GyJio e
JIBa BapiaHTH 1epebiry moiil: mpsiMme BilichbkoBe yrpasiinisg HiMeudnHwu, 10 BxKe
IOPUIMYHO poOMIO YKpaiHy OKYIIOBAaHOIO TEPUTOPi€i0, ab0 BCTAHOBJIEHHS MII[HOI
BJIA/U, 3/IaTHOI 3a0e31e4nTH MOPSIZIOK B Kpaini» [21].

Kanpnpatamu Ha reTbMaHa Ha3wBaau pizuux oci6: €.Uukamenka — Garatoro
TIOMIIITMKA, BiZIOMOTO TPOMAa/ICHKOTO /isiya, M.MiXHOBCHKOTO — iie0siora yKpaiHChbKOTO
Hartionaniamy i I1.Ckoponancbkoro — komanaupa 1-ro YkpaincbKoro KOPILycCy.

[Tepesary OyJio BiflaHO OCTaHHBOMY 3a TaKWX NPUYKH. BiH OyB Hallagkom
rerbMana [. Ckopomnazchkoro, i 1e ¢hopMaJbHO BUTPABIAOBYBAJIO WOTO TTPETEH3i1
Ha reTbMaHchKy OysaBy. I1. Ckopomnajachkuii OyB OJHUM 3 HallbaraTIux 3emJie-
BJIACHUKIB YKpaiH! 1 MIir pO3paxoBYBaTH Ha MIATPUMKY TTOMINIUKIB, HEBAOBOJEHUX
colfiamisalii€eo 3emJi. K pociiicbkuil reHepas BiH MaB YUMaJIUil BiHCbKOBUI TOCBiJ
i kopuctyBaBcs aproputeroM B apwmii. [1. Cxoponascbkuii mepimmum cepesi TeHepasiiB
1IapCchKOi apMmil yKpaiHi3yBaB CBill KOPITYC, 10 CIIPUSJIO0 3POCTAHHIO HOTO TOMYJISIP-
HOCTI cepell yKpaiHChKOI TPOMa/IChKOCTI. [oJl0BHA K MTPpUYMHA MOJIATANa B TOMY, 1110
HiMeIbKe i aBCTPO-yropchbKe KOMaHIyBaHHs Ta 6arato BIIMBOBUX YKPAIiHIIB He
GakaJii BUCYBAaTH KEPiBHUKOM JIEP/KaBHU ITiJl Yac BiliHY IIMBIIbHY JIIOANHY.

Jezimumnimo zemomanamy

3aJIekHICTh TeThMaHa Bijl HIMEI[bKOTO Ta aBCTPO-YTOPCHKOTO BIHCHKOBOTO KOMAaH-
JIyBaHHSI YCBIIOMJIIOBJIN 1 IOTO TOTOYACHI OMIOHEHTH — collianicTu. B. BurHu4Yenko
nucaB: «[eTbMaH OyB T/ICTABHOW, HIKYEMHOIO (hirypoio, MAHEKEHOM i JIEKOPAIII€Io,
3a SKOIO CTOSIB HiIMEIbKHMI TeHepasl Ta foro BoJis, OaskaHHs, iHTepecH il po3Iopsi-
IoKeHHs» [2]. I B ToMy, 110 «HIMeIbKI reHepasyu MOCTaBUJIM PYCbKOTO reHepasa
I1. CxopormaachbKoro 3a rerbMaHa», B. BunHuueHKo BOauaB IHepexij <«BjIaiu 3 PyK
HaI[lOHAJIBHO-YKPAIHChKOI APiOHO-OYpiKyas3HOI AeMOKpaTii B PyKH HeyKpaiHChKOI
BeJIMKOI Oypskyasii» [15].

Taki cynepeunusi orinku obcraBus mpuxoxy II. CKopomaachbKoro a0 Biaajan
HEMUHYY€e BUKJIMKAIOTh HEIPOCTI 3allMTAHHS IIPO JIETITUMHICTD HOr0 peKuUMy Ta
XapakTep i CTyIiHb MPaBOHACTYITHOCTI B PO30YI0BI YKPaiHCHKOI JIEPKABHOCTI.

Cranosuiie rerbMaHna sik crajgkoemirs Lentpanbaoi Paan y TBopeHHi yKpaiH-
CBKOI iepskaBu OyJI0 CKJIaJHUM Ta HEOJHO3HAYHUM, OO BiH BIJIBHO YU HEBLIBHO CTAB
npotuBHUKOM LlerTpambroi Paan. Xoua BoHa i1 Oysia posirHaHa He TeThbMaHCHKUM
YPSAIOM, a BHUIUM HIMEIbKUM KOMaHIyBaHHSIM, BiJICYTHICTh MPOTECTY 3 OOKY
rerbmana II. CkopomnascbKoro 3 11boro pUBOLY 03HA4aJI0 MOBYA3HY COJIIApPHICTD
3 "HiMIsMu [13]. 3 moruisy npaBoHACTYIHHUIITBA B PO30YA0BI YKPaiHCHKOI AepsKaB-
HOCTI 11e 6yJ10, 6€3YMOBHO, JIJIsI Te€ThMaHa JUCKPEAUTYIOUNM (HaKTOM, 110 3HAYUHOIO
MipOIO CIIPUYMHUB OMO3HUILIO 10 HOTO PeKUMY 3 OOKY YKPaiHCHKHMX COIIaliCTUIHUX
napri.
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Onnax noxii 29 xBitHA 1918 p. He MoxHa KBami(ikyBaTH SK NEPEBOPOT Y
MOBHOMY PO3YMiHHI I[bOTO CJIOBA, OCKIJIbKM BOHU He OYJIM HACHIAKOM CYCITJIBHOTO
YKPAIHCBKOTO PyXYy, a iX yCHiX 3yMOBUJIX CTOPOHHI YMHHUKHU (HiMeIlbKa BiHCbKOBA
cuiia). Y ToMmy, 10 reThMaHaT He BUPIC OPraHivyHO 3 YKPAiHCHKOTO TPYHTY, 3HAUHOIO
MipOIO 3yMOBJIIOBATM MOTO HEXXUTTE3AATHICTD [10].

3BiCHO, IIIO TaKa TOYKA 30pPy Ma€ MPaBO Ha iCHYBaHHS, IPOTe aHAMI3 CUTYAIlii,
1110 00’EKTUBHO CKJIaiacs B YKpaiHi, i MIsxiB ii Mogaablioro po3BUTKY sIK JepKaBU
HaBOAWTH i1 Ha iHm po3aymu. [lo-meprre, He II. Ckopomazchkuii i HOTO OTOUEHHS
OyJii BUHHI B TIOSIBI HIMITIB Ta aBCTPO-YTOPIIB B YKpaiHi: 1le /10 MPUXOIy TeThMaHa
IO BJIQM OKYTIAIlis cTaja JOKOHAHUM (DAKTOM, 3 SIKUM He MOKHA OyJIo He paxyBa-
tucs. [lo-gpyre, HIMII Ta aBCTPO-YTOPIIi TOTO/[KYBAJINACS HA YTBOPEHHSI YKPAiHCHKOTO
yPSALYy 3 TOMIpKOBaHUX eJieMeHTiB. Bonu Opasucst cBoiMu cuiamMu 3a0e3mednT
MOPSIIOK, HE JIOMYCKAIOUN PO3BUTKY Oi/BIIOBU3MY, 1 3aXUCTUTH YKpaiHy BiJ HOTO
NPOHVKHEHH i3 30BHi. [To-Tpete, B pasi BizMoBu Biz criBpobitHuiiTBa HiMeuunna Ta
Ascrpo-Yropiuna 6y TOTOBI OTOJIOCUTH YKpPaiHy JIETaIbHO OKYTIOBAHOIO 1 BUBE3TH
i3 Hel Bce, MO TIIBKU MOKHa. Yce 1e jgoope posymis I1. Ckoponajachkuil, sKuit
3a3HayaB y CBOIX CHOTa/lax: <51 MCIBITBIBAM 110 OTHONIEHUIO K HEMIIaM YPe3BbIuaiiHO
caoxHbie gyBcTBa. C OJIHON CTOPOHBI, OHU HaM ObLIN YPEe3BbIYAHO HYKHBI. Be3 Hux
Yipauna Obia Gbl TO, 4TO MpeCTaBIsieT coboil Terep, cesep — mycturio. C aApyroii
CTOPOHBI, 5T HE MOT PAaBHOJYIITHO BUIETHh UX XO3sTiHNYaHMs y Hac B Kuese. S1 M ObLt
6J1aro/IapeH ¥ OJIHOBPEMEHHO € ATHM CJIBIIIATH O HUX He Mors [18].

Y kiHIleBOMY MiZICYMKY CyBOpi icTopuyHi peasii gaBamu migcrasy 1. Cxopo-
Ha/CbKOMY 3TOAMUTUCH HA OOpaHHs WOTO TeThbMAaHOM YKPAiHU I/l TIPOTEKTOPATOM
HIMIIIB, & YaCTUHI YKPAIHCHKOTO 3arajy MiJITPUMAaTH FeTbMaHChKUU yPsi/l, OCKIJIbKU
QJIBTEPHATUBOIO, IK YK€ CTaJI0 3PO3YMIJIUM ITiCJS TPATiuHUX TOJIM CIUYHSA-JTI0TOTO
1918 p., mir OyTu Jumre GisbioBuam. IIlo cTtocyerbest yKpaiHCHKOT coIliamicTHUHOT
iHTesTiTeHIIi], TO BOHA BUSIBUJIACH HE3/IATHOI HAJIATONTHU TOAAJIBINY PO30YI0BY Jep-
5KaBHOCTI 1 CBOIMM COITIAJIICTUYHUMU TacJaMU i 0O0IIIHKaMHU, 9Ki He MOTJIa BUKOHATH,
JIMIIe BiiuvHUIA ABepi GiIbIIOBUIBKINA €KCIIAHCIi.

3 npuxozoM 0 Biaaau [I. Ckoponancbkoro BUHUKAE AUIEMa, a Ui 3MOKe YKpa-
iHa 3AiliCHUTH CBill KOHCEPBATMBHO-MOHAPXIYHWIT MPOEKT i YM TOTOBI Oysu JIiBi
nmapTii MpUTHATA BIacHOTO MoHapxa? | TyT ciig moroguTuch 3 aymkoio . [mpuua,
1[0 He JIKIIIE MIPaBi CUJIN Ha KINTAIT JeMOKpaTiB-X1i60po0iB, a i yacTHHA coliasi-e-
MOKpaTii roroBa OyJia MpUITHATA MOHapXa — 60 came Taka (opMa MPaBJiHHST YiTKO
3aKpiIiioBajia CaMOCTIHHUIIBKI NparHeHHd YKpainu. [[oku comiamicTudHi maprii
BIpWJIM Y CaMOCTIHHUIIbKUN KypC reTbMaHa, MOHAPXi3M B YKpaiti OyB MOKJIUBUI
SIK HaI[IOHAJIbHO 3a0apBJieHa KOHCTUTYIIiiTHA MOHapXis, a He miadapboBaHuii BapiaHT
POCIICBKOTO 1TapChKOTO CaMolepKaBCTBa.

Aue T1.Cxopomnaicbkuii 3poOUB CTaBKy Ha POCIfiCbKY Mojiesib MoHapxii [9].

Bsaemunu zemomana 3 onouyiero

I[i MOMEHTH 3HAYHOIO MipOIO BHM3HaAYaau OOPOTHOY MIiXK JiijiepamMu coliiajic-
TUYHUX TAPTifl 1 TeTbMaHOM 3a CKJIAJ yPAAY 1 HANpPsIMU TOJITUKH, Ky BiH MaB
3/1ificHIOBaTH.
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Jlizepu comiaTicTHYHUX MapTiii KATETOPUYHO BiAMOBJISIUCS OpaTH ydacTh y
po06OTi TEPIIOrO reThbMaHCHLKOTO YPSIY, ajie JAOMYCKaJIl CBOK y4acTh B YPsi/i 3a
HasIBHOCTI IIEBHUX YMOB.

Jlo6pe po3yMmiiouu, 10 HepeBOPOT CTaBCs 3aBIASKKM HIMELbKiil BIHCHKOBIil CHIi,
YKpaiHChKi cortianictu 2 TpaBHs 1918 p. Biapaaunm peseraitito 10 resepana [penepa,
06 1epeaaTi oMy YMOBH YYacTi COLIATICTIB B YPsi/li, KOTPHIA, Ha iX IYMKY, MYCHB
JIOKOPIHHO 3MiHUTHCS. [0JI0BHOIO YMOBOIO BU3HABAJIOCH Te, 1110 B OCHOBY /I€P>KaBHOTO
yerporo Yipaincbkoi [lepxasu mama 6 msirru Koncrurytiist, npuitasita [lenTpasib-
Hoto Pazoro 29 kBitHa 1918 p., 3rifiHO 3 gKOI0 BUIIA 3aKOHO/aBYA BJajla HaJexKaua
Hapomam 36opam. KpiMm Toro, omosuilis BuMaraa: BUKJIIOUEHHS 3 KaOiHeTy MiHi-
CTPIB WIEHIB, sIKi MaJI0 PO3YMIIOThCSI Ha YKPAiHChKHUX CITpaBax, 800 HaCTPOEHI BOPOKE
JI0 YKPaiHChKOI JePKaBHOCTI; IPU3HAYEHHS OLIBIIOCTI MiHICTEPCHKUX TOPTdEIiB
VKPAiHIgM; IPU3HAUYeHHS YKPATHChKUX Mis4iB HA TTOCAIN TIPEM €pa, MiHICTpa 3aKOp-
JIOHHUX CITpaB, MiHICTpa 3eMeJIbHUX CIIPaB i MiHicTpa ocBiTH [8].

Ha nepiuii norssij 3a€rbes, Mo couiaaicTuyHi napTii 6yJIu ToToBi 10 AaJeKo-
CSKHMX KOMITPOMICIB 3 reTbMaHoM. O7iHaYe OCHOBHOIO TEPElyMOBOIO CITiBITpAIli BOHU
BUCYBAJIM 3alIPOBA/KEHHsST TaKOI KOHCTPYKINI Biaau, sika O JOKOPIHHO 3MiHIOBaJa
CyTb TeThbMaHCBHKOI Aep:kaBu. lle, 3BUUaiftHo, HE BJAIITOBYBAJIO HIMIIB, i 4 TpaBHA
rerepas Ipenep naB kareropuuny BiziMoBy. CJliji 3a3HAYNTH, 11O B TIEPITi HI iCHY-
BaHHA YKpaiHCbKoi /lep:;kaBu reTbMaH MaB BUPA3HUI HaMip Ha/laTU BJIAJ1 HAIliIOHAJb-
HO-YKPaiHCHKOTO XapaKTepy, 10 BU3HABaB HaBiTh B. Bunnndenko [2], koTpuii Bkpaii
HEraTMBHO CTaBUBCSI JI0 TeTbMAHCHKOTO TiepeBopoTy i ocobu I1. Cropomnaacbkoro. Ase
IPEACTABHUKK COMIaJiCTUYHMX HapTiil BiZl y4acTi B po6OTI reTbMaHChKOTO YPSILY
KaTETOPUYHO BiIMOBUJIVCH, TIIO TPU3BEJIO JI0 TOCTPOI KOH(MPOHTAIII MiXK colfiasic-
TUYHUMM HAPTiIMU 1 reTbMaHCbKUM ypsinoM. Ileit MoMeHT, HAa JyMKYy BUIATHOTO
icropuka Ykpainu i 6esnocepentboro yyacauka tTux noxiit . Jlopoierka, € mayske
JIPaMaTUYHUM B iCTOPii YKPAIHCHKOI ePKABHOCTI, OCKIJIbKM YKPAiHCHKI COIliasicTu
He T06aKaIi BECTH MEPErOBOPH 3 T€ThbMAHOM, CBOIM CITiBBITYM3HUKOM, BBAKAIOUH
3a Kpalle MaTu CIIpaBy 3 OKyIaHTaMH — TOJIOBHUMU HOCigMU juxa [7].

Bsaraui BigMoBa comiamicTHuHUX MapTiit GpaTt y4acTb y MOOYI0BI reTbMaHChKOT
JiepsKaBU TJIMOOKO TpariyHa: COIiaicTH He 3HAHILIK B cObi 0CTaTHBO MATPIOTU3MY,
HaIiOHATBHOT CBIZIOMOCTI Ta i, BPEIITi, 3[0POBOTO TJIy3]1y, I[00 CTaTH BUIIE MapTiii-
HUX iHTepeciB i 00’€HaTUCS B iM’sT yKpaTHChKOI sepskaBHOCTi [15]. TIpuunau 1mporo
SBUIIA TIOJIATATN B TOMY, 1[0 YKpaiHCbKe CYCIIJIbCTBO, fepopMoBaHe COIiaIbHO 1
HOJITHUYHO 32 COTHI POKIB 1epeOyBaHHA B IMIIEPCHKIN cucTeMi, OyJI0 Malo 31aTHUM
10 TLTIOpAMicTUYHUX (HOPM TIOJTITUUHOTO KUTTSA. MOTo po3ampann mpoTupivus,
SKi BKpall HeTaTMBHO BILTMBAJM Ha Jep:kaBoTBopuuil mpoiiec. Illykatu croronni
BUHYBATI[B I[OTO JINXa — CIpaBa MapHa, OCKIJIbKU OOW/BI CTOPOHM Hamarajaucs
obcToIoBaTH ¢BO€E po3yMiHHs cutyartii: I1. CKoporagchKuii CTOSIB 3a TIOPSIIOK, 3aKOH-
HICTb 1 CIIOKIi1 ¥ JiepsKaBi, a fI0ro OIOHEHTH BBasKaJid, 1[0 OCHOBOIO I[bOI0 Ma€ OyTH
Hapo/oBaas. [Ipu 1bOMY reTbMaH He yCBIJOMJIIOBAB Bard HAIliOHAJILHOTO TIPOOY-
JUKEHHS, a COIIaJIICTUYHI MapTii He PO3yMiJIM 3HAYeHHST CUJIBHOI JIePKaBHOI BJIAJIN K
3aMoOpyKU caMe TaKOTo CIIPaBeJTNBOTO Jary, SIKMi BOHU HaMaraJuncst BIPOBanTH [3].
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Opnnax orosuilisi TeTbMaHaTy 3pocTasa. [0JIOBHUM TYHKTOM ii 3BUHYBayeHb
GyJ10 Te, o KabiHeT MiHicTPiB OYB HeyKpaiHChKUM, GO JI0 HHOTO He YBIHIILIN YieHn
VKPAIHChKUX COIIAJiCTUYHUX TAaPTii, SIKI TBOPUJIM YKPAiHChKY JIep:KaBy 32 4YaciB
[TenTpanbHoi Pagu. Y 11boMy 3B’13Ky MOMiTHE 3HaYE€HHS Masio 00'€/IHAHHS B cepe-
nuHi TpaBHsa 1918 p. onosuitilianx rpyn B Ykpaincbkuit HartionanbHo-/lep:xaBHuii
Coro3 (YH/IC), o sgkoro yBifIIM YKPaiHChKI COIIAIIiCTH CAMOCTIHHUKH, COTliaic-
TH-(emepasicTu, coliag-IeMOKPaTH, COIliaTicTu-peBoJoiionepu, TpymoBa mapTis,
Paza 3amizununukis, [TomroBo-Tenerpadua crinka [23]. Coio3 posmouyas 60poTs0y
IIPOTHU TeThMaHa Ta WOro ypsiIy sIK «OypsKyasHOro i HeyKpaiHChbKoros». Bin mists yepes
npecy i mMATPUMYBaB CTpPalKu.

Cuaig 3ayBakuTH, MO TeTbMAHCHKUN ypsifi TypOyBasia nmpobieMa icHyBaHHS
OTo3WIlii i BiH ylaBaBCs 10 Pi3HUX, HABITh BifICbKOBUX, 3ac06iB HOPOTHOU 3 HEIO.
Hanpuxiaa, 7 tpaBas 1918 p. moMiyHMK HavaJbHUKa OCOGJUBOTO BiIiy Tpu
reTbMaHi pa3oM 3 IIPeICTABHUKOM HIMEI[bKOTO KOMaH/lyBaHHs BUixaBs 10 Pagomuciisa
iz Kuesowm, e mMaB BigOytucs 33 npeacrasaukiB Censracbkoi CIiIKy, Ha SKOMY
«MOTJIO OyTH BUHECEHO PIllIEHHS, 3BOPYIIYIOUe MICIEBY JIIOHICTH TIPOTH SICHOBE b~
MOJKHOTO TeThbMaHa i Ykpaincbkoro Ypsiay». CBoepimHumu Oysiu 3aco0H, SIKUMU MaJIl
«mkBigyBaTuy» 3131 10 Pagomucist 6y KOMaHIUPOBAHI /[BA JIETKUX MAHIIEPHITKA,
nBi rapMaty, kyJsemetu i 90 mimux comnnpar [24].

Aute ne e 6ysio romosuum. Curin Hagatu Hanesxue I1. Ckoponaacbkomy, 1o BiH
He BIJIMOBJISIBCS BiJl MOKJIMBOCTI CIiBIIpalli 3 COIaJiCTUYHUMU NapTigMu. BiiTky
1918 p. 3a itoro gopyuennsim /. /lopormerko, sskuii OyB cepesl MiHICTPiB HaiOIVIK-
YWl 10 OTO3ullii, po3nodan neperoBopu 3 mpoBozioMm Y H/IC 1ipo BXomkeHHS HOTO
MPEeJICTaBHUKIB JI0 CKJIAAY YPsiAy. A 5 JKOBTHSI TeTbMaH IPUIHSB HOTO JifepiB —
B. Bunnuuenka, A. HikoBcbkoro i @. IlIBens. [Iporosuiii octanHix, SK CJIyITHO
sayBaxkye ictopuk 1. HaraeBcbKuii, 3BOMINCH 10 TOTO, «I[0O TeThMaH CaMOJIiKBi-
JIyBaB CBiil ypsj i oriomir iM BiiHoBUTH pexxuM [lentpanbroi Panu, gxa nepeitiia
BXKe 710 icTopii» [14].

22 xoBTHA 1918 p. reTbMan Taku chopMyBaB KOATIIINHUIN YPsifl, SKWH, 32 CBiI-
yeHHsIM B. BuHHUYeHKA, «<MaB y CBOEMY CKJajli MaiKe MOJOBUHY YKPaiHIliB»> [2].
Ane, gk ciipaBefiiuBo 3ayBaxkye T. [yHuUax, icTOpist He 3HAE IHIIOTO YAy 3 TAKUMU
JliaMeTpasbHO TTPOTUJIEKHUMHA TOTJIsiamMu [3].

CraHoBuIIE MOTiPHTYBAJIOCh BHACIIOK aHTUYPS/IOBOI MIPOINATaH/Iv, 3 OJTHOTO
6OKY, i TOMHJIOK ypsiay — 3 inmoro. ITo-mepiire, f10ro KOMIPOMETYBaia 3a/1€KHICTh
Bij HIMIIiB, OY€BHUHA METa SKUX 3BOANIACH 10 EKOHOMIUHOI eKCILTyaTallil YKpaiHu.
[To-npyre, reTbMaHCHKUIA ypsiZi OYB TICHO TOB’sI3aHUN 3 MAETHUMHM KJIACaMHU, SIKi
HaMaraJucsi CKacyBaTH BIIPOBA/KeHI peBostolieio 3aminu. [lo-Tpete, barato ykpain-
iB BBaxkasy, 1o I1. Ckopomajackkuii 3aHa/iTo MpUXUJIbHIH 710 pocisH. [1ix yac fioro
nepebyBaHHs TIPU BJIa/i YKpaiHa, sika mopiBHsiHO 3 Pociero Oysia ocTpiBiieM cTadiib-
HOCTI, CTaJIa MPUTYJIKOM JIJIsI BEJTMYE3HOI KiJTbKOCTI MPE/ICTABHUKIB KOJUIITHBOI POCIiHi-
CHKOI eJTiTH, 10 HIOUTO MepeTBOPIOBaIo YKpaiHy Ha IEHTP 10 BiAOyI0Bi «€ANHOI
Ta HenoibHol Pocii» [20]. Ase Taki 3BUHYBaYeHHsT reTbMaHa GesItifcTaBHi, 60 1eit
npoiiec BiOyBaBcs HesaiekHO Bij ioro Boui. CripaBa B TOMY, 110 BifiHOCHE Osaro-
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nosydust KueBa 3a reThbMaHChKHX 4YaciB Pi3KO BiATIHAIOCS 3HAUHUM 3yOO0KIHHIM
[Terporpama i Mocksu, fe Bxke posmnoudascs rosofn. A Bocern 1918 p., micas 3amaxy
Ha JleHina, TaM pO3MOYABCSI «4E€PBOHUIT T€POP» 3 PO3CTPLIAMU, PEBTPUOYHATAMU
toio. ToMy Bci, XTO MiT, IpsIMyBaJIM Ha YKpaiHy, 3aBasxku 4omy KuiB 00’€KTUBHO
CTaB Ha TIEBHUH 4aC CBOEPIJIHIM «BCEPOCIMCHKUM TIEHTPOM>.

Hanpy:xeHicTb y BiIHOCUHAX MiXK TeTbMAaHCBhKUM YPSJIOM 1 COIiaJiCTUYHUMU
HapTisIMK JIy’Ke YCKJIIHIOBaIAcs IIpoOJeMOoI0 BUSHAYEHHST [IOIa/IbII0l 011 YKpaiu,
a came: (hOpMH YKPAiHCHKOI JIepsKaBHOCTI: caMoCTiitHOT abo K y denepartii 3 Pociero.
Ha sxanb, ykpaiHili pi3HUX MOJITUYHUX OPI€HTAIlIl He 3MOTJIM 3HAUTU PO3PajH,
ob’enHaTuCs B iM’s iHTEpeCiB YKPATHCHKOI JiepsKaBy, TOCTYITUTHCH CBOIMU TApTiii-
HUMU [IPOTpaMaMu i 0COOMCTUMHU BiITHOCHHAMHU.

Micue Ykpaincokoi depicasu 6 2eononimuurnomy npocmopi

I me meBmoB3i mposgsusocd. [lix BmauBom nepemorn Autantu y Ileprmriii cBi-
TOBill BiitHi Ykpaina Oysa 3MyllleHa MIyKaTH iHIIUX HapTHEPIB 1 MJIAXIB y cripasi
36epeskeHHs BJIacHOI JepskaBHocTi. HoBa opieHTalliss Ha AHTaHTY NPUBOIUIIA
[1. Ckopomnazcpkoro no gymku mpo denepaitito 3 Pocieto, eHICTD i HEMOAIIBHICTD
SIKOi BiJIcTOIOBa/IM TIPOBiiHI sep:kaBu Antantu Besvka bpurtanis i @panmis. [lei
Kypc i 3HAOB BiOUTTS y reTbMaHChKill rpamorti Big 14 mucromama 1918 p.,
SIKOIO TIPOTOJIONTyBasacst depepallist YKpainu 3 MailOyTHHOI0 HeGIIbIIOBUIIBKOIO
Pocieto. Toro x aHs rerbMaH qopyuuB ckjaactu HoBuil ypsia C. Tepbeinio, skuii
OyB roTOBHIT BUKOPHCTATH YKpaiHy K 6asy sl BiAPOJKEHHS «€IUHOI Ta HEIo-
ninapHOI» Pocil.

3MiHa reonoiTUYHOTO OajaHcy BiJKpWJA AJs TeTbMaHChKOTO ypsAy HOBI
MOKJIMBOCTI Ha MiKHApOAHIN apeHi. Bin HamaraBcst Hamaroautu g00pi CTOCYHKH 3
ypsZaMu JiepKaB, SIKi ocTaau Ha TepuTopii KosumHboi Pocilicbkoi immepii: Din-
Jagujieo, Jlutsolo, Ipysieo. Bemucs neperoBopu 3 HeWTpaJIbHUMU JlepKaBaMu —
[Isetitapiero, lanieto, Icmanieto, IIBetnieto, Tonmanaieio, Hopgerieto, [tamiero,
I[Tepcieto. Ykpaincbka aepskasa Oysa BusHana 30 mepskaBamu, B Kuesi posraiiony-
Basucs TocTiitHi npeactaBaunTBa 10 gep:kaB, cama YKpaina Majia JTATIIOMATUYHI
Micii B 23 KpaiHax.

Oxpeme Mmiclie HaJEKUTh AUIJIOMATUYHUM BiTHOCUHAM 3 YPSIIOM PAJSTHCHKOI
Pocii, sixuii BiAmosigHo 10 BpecTcbKoro goroBopy 30008’s13aHuil GyB YKJIACTH MUP
3 Ykpainoro. ITiz yac mmeperoBopiB 06roBOpIOBAIMCS TUTAHHS TPUITMHEHHST BOEHHIX
Jiit, (hiHAHCIB, TPAHCIIOPTY, TOIITOBUX 3HOCHH, OOMiHY TOJIOHEHUMH, EKOHOMIYHUX i
KYJIBTYPHUX CTOCYHKIB. TyT reThMaHCHKUIT yPSIT MaB TIEBHI yCIixu — OYJI0 YKJIAIEHO
nepeMup’si, CTBOPEHi YKPalHChKi reHepasbHi KOHCyabcTBAa Y Mocksi Ta [letporpani,
KOHCYJIbCTBA B iHIIKX MicTax Pocii.

lipmmvu Oysin cipaBW y BU3HAYEHHI KOPAOHIB. DINBIIOBUKYU He TOCTIIIATH
nomosutucs 3 ypsagom II. Ckoponazcbkoro, ToMy 110 MpeJCTaBHUKN OIO3UILi],
rOTYIOYH TTIOBCTAHHS MPOTH TeThMaHa, MIyKalu IX J0moMoru. BoHu 30608’ 13yBaiucst
BU3HATU TOU JIaJl, AKWit Oy/ie BCTAHOBJIEHO HOBOIO YKPAiHCHKOIO BJIAJION0, i HE BTpyYa-
THCSI y BHYTPIIHI cripaBu Ykpainu. 3i cBoro 60Ky orosutiisi, sraaye B. Bunnnuenxo,
obirrsia Jreraisalfito KOMyHicTHYHOI aprii B Ykpaini [2].
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Oxpemi nanpsamxu disavrnocmi Yepaincokoi depocasu

Bennyesne 3HaueHHS B MisITBHOCTI T€TbMAaHCBKOTO YPSAy MaJjio 3eMeJibHe
MUTaHHSI, sTKe TAKOK BUPINTyBasioch He 6e3 cynepednocteil. CKacyBaBIlU 3eMeJibHe
3akoHozaBcTBO llenTpanpHoi Pamu, rerbman I1. Cropomaschkuii ToBEPTaB MPaBo
MIPUBATHOI BJIACHOCTI Ha 3€MJIIO 1 B3SBCS 3a IMiITOTOBKY HOBOTO 3€MEJIbHOTO 3aKOHY.
Ha mouatky sncronana OyB 3aTBEpIKEHUI MPOEKT 3eMeEIbHOI pedOpMHU, OCHOBOIO
sKoi OyJia BUMOTa MPUMYCOBOTO BUKYILY Jep:KaBoIo 3a JOMOMOTron JlepKaBHOTO
3eMeJIbHOTO OaHKy 3eMeJbHMX MA€TKIiB i PO3IMOAIJ iX MiXk celstHaMU He Oijbiie
25 JecATUH B OJIHI PYKH.

V1im, 11e 6yJIu IPOEKTH, KUTTS HpsAMyBasio cBoiMm mwisixoMm. Ile 10 BepecHs
1918 p. HiMITi TiANKMCAIN 3 TETBMAaHCBKUM YPS/IOM HOBY €KOHOMIUHY YTOJY, 32 SKOIO
MaJii OTpUMATH Bif YKpainu 75 MJIH MMyaiB xJi6a, HeoOMeKeHY KiJbKiCTh HOTo
Hacinus, BeuKy porary xyno0y (11 muH myaiB skuBoi Baru), 2 MJIH TIyiB M’SICHUX
koHcepBiB, 300 Tuc. royiB oBelb, 2 MJIH JOMaNIHbOI nTHUIll, 460 THc. MyniB cana,
MacJsa, cupy, 37,5 MJIH Ty/iB 3a/i3HOI pyau, 3 MJH Ty/iB MapranieBoi pyau [11].

Bukonanns 11i€l yrou HiMIl MMOB’I3yBajiu 3 Bi/IHOBJIEHHSM B YKpaiHi IpuBar-
Horo 3emieBosofinns. [lle 27 TpaBHsA BUIIIOB 3aKOH YKPaAiHCHKOI Jiep;KaBu PO
mpaBo Ha Bpoxait 1918 p., akuii Bu3HayaB, 10 BpOXKail 3 03MMIHU HAJIEKUTh BIACHM-
KaM 3eMJti ab0 OpeH/IapsiM, 3 IPOBMHU — BCIM, XTO 3aCiBaB 3eMJIIO, aJie BOHU MYCUJIH
BI/INIKO/[yBaTH BJIACHMKAM BUTPATH Ha 0OPOOKY W yTpUMaHHs 3eMJIi, BijjiaBatu im
TPETUHY CePelHbOPIUHOI OpeH/IHOI TnaTh y 1iHax 1913-1917 pp. Ta cnmavyBaTtu
JlepsKaBHI MOJATKU.

Ha moment xuuB 1918 p. 6yB Bumanuii «TuMyacoBuii 3aKOH PO 3aX0AU
60pOTHOM 3 PO3PYXOIO CLIBCHKOIO TOCHOAAPCTBAY, 3TLAHO 3 AKMM BJIACHUKAM 3€MJIi
HaJ/IaBaJIOCs TIPABO TIi/1 Yac JKHUB BUKOPUCTOBYBATH MTPUMYCOBY TIPaIlio. 3a YXUJIEHHS
Bijl mpalli cesgHaM 3arposKyBajii BeJWMKWHM rpomoBuil mrpad i HaBITh TIOpeMHe
VB SI3HEHHS.

[IT06 ozxepskaTu XJ1i6 i BUKOHATH CBOI 3000B’s3aHHS Iepe] HIMISIMU, FeThMaH-
CBKUI ypsii npuitHsaB 3akoH «IIpo mepemauy xmiba Bposxkaio 1918 p. y BiacHicTsh
YkpaiHcbKOi iep:kaBr», 10 [IysKe HArajlyBaB CyMHO3BICHY IPOJIPO3BEPCTKY, OCKIJIbKI
HUM 3alPOBaJKyBasacs JepsKaBHa MOHOTIOJISI Ha XJIib, TBEP/i 3aKyIliBeJbHI IiHN;
BeCh yposKaii, 3a BUHSITKOM BH3HA4€HOI HOPMHU JIJIs1 BJIACHOTO XapyyBaHHS i TOCIIO-
JAPChKKX 11OTPed, BUPOOHMK MaB 3[[aTh 10 XJiOHOro 6I0po. Y THX, XTO YXHUJISBCS BiJ|
3maui, X160 MoTsin pekBisyBaTu [16].

Bce 1e BUKIMKaIO MPOTECT i3 OOKY YKPaiHChKOIO CeNsHCTBa, KU HaOyBaB
¢gopMu 1OBCTaHb, 1110 PO3MOYANUCA 1ie B TpaBHi-uepBHi 1918 p.

Besvike yckmanaennst y po3dyoBy YKPaiHCHKOI IepsKaBy BHOCHB OPak BIACHOTO
Bilicbka. Ak creriamicT y BiicbkoBi#l cripasi, [I. Ckopomaacbknii BUXOIUB i3 peatiil.
Bin crpuitnsgs npoekt, pospobienuii e IlenrpanbHoio Panolo, mpo ¢hopmyBaHHsS
8 apwmilicbknX KOpPITyCiB, 4 KiHHUX JAWBI3il i ToYaB HOTO peayi3oByBaTH. 24 JTUTTHS
1918 p. Paza minicTpiB yxXBasmia 3aKOH MPO 3arajJibHUN BiliChKOBUIT 000B’SI30K Ta
3aTBep/IUJIa TIaH MoOitizaltii. 3a iTo Oy/M yXBajieHi 3aKOHU PO OpraHisaIliio Biii-
CHKOBOTO CY/IOUMHCTBA, BiHCHKOBO-CaHITAPHOI CysKOM Ta mocrayanHs. Masu OyTu
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30prafi3oBaHi BifiCbKOBa akajieMis, 4 KaleTChKi TKOJIH, 2 BiICbKOBI TIIKOJIM CTAPITUH
JUIST THXOTHU Ta 10 OJHI# [I7ist KIHHOTH, apTuJjepii ta Texuiunoi caysxom [12].

Mobinizariist Mmasa posnouatrcst y *koBTHi 1918 p., Tozi 10 Bilichkka Majy mpu-
sBatu 85000 your., a B 6epesni 1919 p. — e 79000. Ase 10 crpaBu MoOLIi3alli reTh-
MaHCBKUI YPSIT TMAXOUB JIy:Ke 00epPeKHO, OCKIIbKI GyJIH cepilo3Hi moOOI0BAHHS, IO
3arajibHa MOO1JIi3allist MOsKe PUBHECTH JI0 apMii 36i/IbIIIOBIYEHi eJileMeHTH. 3 iHIIOro
OOKy, CIIpaBy rajbMyBajii BUII BiliCbKOBI HauyaJbHUKH, 31€0LIbIIOIO POCISHU, a
TOJIOBHE — HiMeIlbKe BiliChKOBEe KOMaHIyBaHHs, sSKe 3alleBHSJIO0 TeThMaHa, M0 s
3aXUCTy YKpaiHu JOCUTh HIMEIbKUX BiMiChK. ¥YTiM, ClipaBa ImoJjdraja B TOMY, 10 Hi
TUM, Hi iHIIUM cHJIbHA YKpalHCbKa apMis He OyJia morpibHa.

Posywmitoun 1ie, I1. Croponagchbkuii mykas o6xiani msxu. Baitky 1918 p.
BiH /1aB Haka3 BilicbkoBoMY MiHicTpy O. Porosi BXKUTU 3aXO/liB /IJiI TOHOBJIEHHS
oprasisailii Ko3aiTBa K OKPeMOTO CTaHy HaceJeHHs i yacTuHn apmii. A 16 KOBTHS
reTbMaH BiZTHOBUB K03a1lTBO. [{M BiH XOTiB OCAITH /1B METH: CTBOPUTU 3aMOXKHY,
cepelHbO3eMENbHY, 13 CUIBHUMU ICTOPUYHUMU TPAMUIISIMUA BEPCTBY, 1 OTpUMATHU
HaJliliHe, HesimcoBaHe OiIBIIOBUIIBKOIO ariTalliero Biiichko. KpiM TOro, MOHOBJIIOIOYN
KO3aIITBO, TeThbMaH CIIO[iBABCsI BTSTTH B OPOITY YKPaiHCHKOI JepsKaBy iHII KO3allbKi
semsi — KyOanb i [lonequnmy.

Terbmanom I1. Ckopomajichkum 6arato 6ysi0 3po0JIeHo JIJIst CTBOPEHHST e(heKTHB-
HOi cuctemMu cynoyrHcTBa. [Ipu 11bomMy BiH cniMpaBcs Ha JIOCBi/l CyZI0BO1 CUCTEMU
Pocii. 3akonom Bijg 2 yepBus 1918 p. Oyia BizHoBIeHa MupoBa ocTuilis. Cucrema
3araJIbHUX Cy/iB B YKpaiHi BUOYIOByBajacs BiIITOBIHO /10 3aKOHIB Bijg 8 murHs
1918 p. i BkiIOYasa OKpyKHI Cyad, CYZOBI HajaTh Ta anejsdiiiini cyau. B Toit xe
JIeHb 3aKOHOM TIpo yTBopeHHs /lepskaBHoro CeHaTy BiH CTBOPIOBABCS SIK BUIIA iHCTH-
TYIisl Yy CyZIOBUX Ta a/IMiHICTPAaTUBHMX CIIPAaBax 3ri/[HO 3 IPUHIUIIAMHU CY/I0YCTPOIO
3a cynosoio pedopmoro 1864 p.

3atBepkennii rerbManoM [I. Ckopomaacekum 2 gumag 1918 p. 3akon 1po
yKpaiHChbKe TPOMaTHCTBO OYB I0PUINYHO Maiike Oe3moraHHuM, 60 He TSIKIB 110
xonuux ¢dantomiB [17]. 3rigiHo 3 HUM yKpaiHChbKe TPOMA/SIHCTBO HA/laBaJoCh 3a
MiCIleM HapO/IKEHHS YU MPOKMBAHHS Ha TepuTopii Ykpainu. [erbMaH BiZIMOBUBCS
Bijl PO3MO/IiJly MOJIIETHIYHOTO HaceJeHHd YKpaiHU 32 03HAKOIO HallioHaJbHOCTI. Bin
Y9iTKO BU3HAYMB KypC Ha TOOYI0BY TPOMASTHCHKOTO CYCIIIbCTBA, JI€ eTHITHE MOXO0-
JUKEHHsT 0co0u GyJI0 TIPUBATHOTO CITPABOIO.

He menm miikaBum € 3axoH Big 1 cepmasg 1918 p. «IIpo BepxoBHe ympaBiiHHS
JIEP;KAaBOI0 Ha BMUIIAZO0K CMEPTi, TSKKOI XBOpoOM i mepeOyBaHHS 11032 MeKaMU
JiepKaBU sICHOBEJIbMOKHOTO TIaHa TeThbMaHa Bciel Ykpainuy» [5], sikuii cTBOpioBaB
MiZICTaBU JIJIsT JIETITUMHOI Tlepe/iadi BJaAu B Jlep:KaBl Ta BU3HAUaB il MPOIIEAYPY.
Y 3a3HaueHMX BUIAJKaX B YKpPaiHi yTBOPIOBABCA TPiyMBIipaT — KOJIETiSI BEPXOBHUX
MPaBUTEJIB, OJHOTO 3 SIKUX 3a3/lajieri/[b MPU3HaYaB TeTbMaH, APYyroro — oOMpan
[lepxxaBuuii ceHat, a Tpetboro — Pasia MinicTpiB [9].

Criragnoto Oysa mpobsieMa moOy0BU CUCTEME MiCIIEBOTO YIIPABJIiHHS YKpaiH-
CbKoi Jiep;kaBu. TorouacHa cutyartist amyinyBaja rerbMana II. Ckopomnajacbkoro npu
pO30YI0OBI JIepKaBHOTO amapary Ha MICISX 3BEPTaTUCh A0 POCIACHKOI ZOPEBOJIIO-
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IITHOT MOZIeJIi 1 ciupaTUCh Ha cTapi KBali(iKoBaHi KaJipy YIPaBJiHIlIB. AJie TaKWil
miaxig MaB i 3BoporTHuil 6ik. ITocaan ryGepHCHKUX Ta MOBITOBHX CTapOCT IOCLIN
TIePEeBAKHO MICIIeBi TTOMIMKH, 3eMCbKi fisiyi Ta xKosunrHi cyri. Hosi agminicTpa-
TOPH, X04 i OyJIN JIOCBITYEHUMHE YIIPABJIIHIIMHE, ajie TIepeBakHO cTapoi hopmaitii, 10
TOTO K 03J100JI€HI BCciMa MomnepeaHiMu moisiMu. BoHu zistin 1mo-crapomy, 3a0yBaroyn,
10 3MIHMJIMCS HE TiJIbKU OOCTaBUHM, B SIKMX JOBOAMJIOCH IIpallioBaTH, a i oOnBa-
TeJbChbKa Tcuxosioris. MakTHYHO, By 3700y I MOKPUBKEH] PEBOJIOIIEIO JTIOIH,
1 1le CIIpUMAocs OKPEMUMU 3 HUX SIK /IOBTOOYiKYBaHA MOKJIUBICTb ITOKBUTATUCH
31 CBOIMM KPUBAHUKaMU. 3a TaKUX YMOB 3a0€3MeUNTH CIIOKIN i TIOPSIIOK Y IepKaBi
6yJI0 HEMOSKJTIBO.

Aute Gy rastysi, 10 SIKUX HiMIli OyJi OaiiLysKMMH, 1 TYT FeTbMaHChKUIA YPSsi| TIPO-
sIBUB cebe. 3HauHnMu GyJIi OCATHEHHST B Tastysi ocitu. [Iporsirom sita 1918 p. 6yiio
BiIKpUTO 54 yKpaiHChKi riMHA3il, a HAMPUKIHIN POKY 1X Oy/10 B YKpaini 6susbko 150.

6 sxoBTHS 1918 p. ypouncto BiakpuTo y Kuesi mepmmit /lepskaBuuii Ykpain-
ChbKUU yHiBepcuTeT, a 22 KOBTHA — JAPYTUA YKPAiHCBKUU YHIBEPCUTET Yy
Kam’auenp-ITopimbcbkomy.

3a reTbMaHCbKy 100y Oysi0 3acHoBaHO [lep:kaBHMil yKpaiHchbkuii apxiB, Harrio-
HaJIbHY TaJjiepelo MUCTEIlTBa, YKPAIHCbKUI icTOpUYHUI My3eil, YKpaiHCbKY Hallio-
HaJIbHY 6i6JioTeKy, YKpaiHChKUIl TeaTp ApaMu Ta OIepH.

[Tomizk HayKOBUMU 3aKJaJlaMU 4YijibHE Miclle HaJIeKano YKPalHChKiN akajemii
HAyK, yPOUUCTe BIAKPUTTS sIKOi BiftOyocst 24 nucronana 1918 p. [lepurim ii mpesu-
neHToM craB npodecop B. Bepnaacbkuii.

Bucnoexu. Ykpaincoka nep:xaba rerbMana [1. CkopomnaschKoro craja mpojioB-
JKEHHSIM ZIep;KaBOTBOPYOTO TpoIiecy B YKPaiHi Mijl yac yKpaiHCbKo1 peBostottii 1917—
1921 pp. BunukHeHHs rerbMaHary O0ysi0 (pOpMasbHUM TOBEPHEHHSAM 10 TPAIMIIii
NeP>KaBOTBOPEHHSI KO3aIbKol 71001, ae B ymMoBax moyatky XX crT. 1e OyJsa cripoba
30epesKeHHsT YKPaiHChKOTO CyBepeHITeTy aJbrepHaTHBI OMilliitHol oKymarii Ykpaidm.
HesBakatoun Ha 3HAUHY 3aJI€5KHICTD BiJl HIMIIIB, TeThMaHAT MaB CBOI IIiJTi 1 COIiabHY
6asy. BiH siBJisiB 00010 cIIpo0y KOHCEPBATUBHUX IOJITUYHUX CHUJI 3araCUTH ITOJIYM st
peBoJIOILiT, 30MTH XBUJIIO PaJUKATbHUX COMIATICTUYHUX HACTPOIB, CUJIOK0 JIePiKaB-
HOI BJIQJI Ta TIOMiPKOBAHUX pedOPM YBECTHU COTliaJibHE KUTTSA B PAMKHU MTPABOBUX
HOPM, BiZICTOATH ITPAaBO MIPUBATHOI BJACHOCTI. A BifITaK ciMpaBcst HA KOHCEPBATUBHI
CHJIM: TIPOMUCJIOBILIB, 3€MJIEBJIACHUKIB, CIy;KOOBIIIB, 3aMOKHE CEJISTHCTBO Ta 3araj
YKPATHIIiB, sIKi XOTi/iM cTabiIbHOCTI Ta criokoio. Buxozastuu i3 o6cTaBuH GyJa i popma
nep:xasu. Ile Oysa aBTopuTapHa, X04a i JOCUTD JibepaibHa Gopma TIpaBJIiHHS,
oOMeskeHa sIK paMKaMi 3aKOHY, Tak 1 4acoM — JI0 CKIMKaHHsS YKpaiHcbkoro Ceiimy.
PecriybutikaHChKi IHCTUTYIIT TTEpeMeKOBYBAINCH TYT 3 O3HAKAMU MOHAPXIYHOI (hopMu
npasiintsg. Dopma ep;KaBHOTO YCTPOIO MPsSIMyBajia BiJl CAMOCTIHOI JiepsKaBy /10
denepartii 3 «HeOLIBIIOBUIBKOIO» Pociero. Tpariunoio cTOpiHKOI0 YKpaiHChKOI gep-
’KaBU CTajla HEMOSKJIUBICTh HAJIATOMUTU BIAHOCMHU MiK T€TbMaHCHKUM YPSIIOM Ta
OTO3MITIEIO COMIATICTHYHUX MAPTiil y cripaBi po30YI0BH YKPATHCHKOI J€PKaBHOCTI.
3aJIeKHICTD BiJl HIMITIB Ta BHYTPIIIHI YBapU MOPOIKYBAJIN CYTIEPEUHICTD Y HAIIPSIM-
KaxX Ta 3MiCTi BHYTPIIIHBOI Ta 30BHIIIHBOI OJITUKYA IeTbMaHAaTYy.

32 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2021. Bun. 152



Pym’anyes B. O. YxpaiHcoka 0epxxasa eememard asna CKoponadcbkozo: ideanu ma peanii 0epxasomsopeHHs

Chnncoxk siteparypu

1. Benuka ictopiss Ykpainu: Bin HalijaBHimmx vaciB : y 2 T. / aBT. Bcryny . Kpumnskesuu ;
snagus M. Tony6eup. Kuis : Tno6Gyc, 1993. T. 2. 398 c.

2. Buaanuenko B. K. Bigpomxkenns waiii. Penpunt. Bua. Kuis : ITomitBumas Ykpaiam, 1990.
Y. 2: Icropist ykpaincekoi pesostontii (mapens 1917 p. — rpynens 1919 p.). 1990. 328 c.

3. Tynuak Tapac. Ykpaina: nepma nosoBuHa XX CTOJITTS: HapucH HOJITUYHOI icTopii. Kuis :
JIn6ins, 1993. 287 c.

4. lenukun A. U. lermancTBo u [lupexropus Ha Yrpaune. Pegonoyus na Yxpaune no memyapam
6envix. Mocksa; Jlenunrpaz : Tocynapcrsentoe usa-so, 1930. C. 136—185.

5. IIpo BepxOBHE YNpaBIiHHS AEPKABOI0 HA BHIIAOK CMEPTi, TSHKKOI XBOPOOH 1 mepebyBaHHS
1o3a MeKaMU JIePyKaBy sICHOBEJIbMOKHOTO TlaHa reTbMaHa Bciel Ykpainu : 3axon Big 01.08.1918 p.
Hepocasnuii Bicnux. 1918. 4 cepm.

6. lopomenko /I. Boiina 1 pesosoiust Ha Yipaue. Pesonioyus na Yxpaune no memyapam 6eivix.
Mocxksa, Jlenmarpan : Tocynapcrsennoe msa-so, 1930. C. 1-63.

7. Nopowerko /. Icropist Ykpaiuu, 1917-1923 pp. : y 2 1. T. 1: [lo6a Ilentpanbroi Paau. Yxro-
pox : 6. B., 1932. 450 c.

8. Isanic B. Cumon Ilermiopa npesuzent Ykpainu. 1879-1926. Toponto, 1952. 258 c.

9. I'mpuu Irop. /lep:xaBHicTh, HaliOHATbHA iflesd Ta JIIOAW TeTbMAHCHKOI YKpaiHW y crorajzax
IMTara Cropomaacbkoro. Crxoponadcvkuii Ilasno Ilemposuu. Cnozadu: xineup 1917 — zpydenv 1918 /
ymopsiz. Irop Tmpwa. Kuis : Hamr dopmart, 2016. C. 377—-453.

10. Icropis civoBux crpinbiiiB: BoenHo-icropnununii Hapuc. Kuis : Ykpaina, 1992. 347 c.

11. Ictopist Yrpaiuu : kypc jgekniii : y 2 xu. Ku. 2: XX c1. / JI. I. Menpuuk, B. ®@. BepcTiok,
M. B. lemuenxo Ta in. Kuis : JIubigs, 1992. 464 c.

12. Ictopisg Ykpaincekoro Biilicbka : KHUTA B ABOX vacTwHax. 2. (Pempunr). JIbBiB: Bupamms
I. Tuxropa, 1936. 568 c.

13. JIutmaucekuit B. JIuctn xo 6patis-xnibopobis. Kuis ; Dinagenndisa, 1995. 470 c.

14. Haraescbkuii 1. Ictopist Yipaincbkol gepskaBu aBaaustoro croairrst. Kuis : Jlubins, 1995. 413 c.

15. Ionoucpka-Bacunenko H. Icropis Ykpaiau @y 2 1. Kuis : JIubigs, 1992. T. 1. 591 ¢.; T. 2.
608 c.

16. Pym’stuiie B. O. TlpaBo B nepion Ykpaincbkoi pesoutiorii (1917—1921 pp.) : migposa. 2.5.
IIpasosa cucmema Yxpainu: icmopis, cman ma nepcnexkmueu :y 5 m. T. 1: Memodonoziuni ma icmopuxo-
meopemuuni npobiemu gopmysanns i possumxy npasosoi cucmemu Yipainu. Xapkis : Ipaso, 2008.
C. 373-399.

17. Cemenenko B. 1. Ictopis Cximnoi Ykpainu. Ilonossnenns xaizanis (1917-1922). Xapkis :
OcHosa, 1995. 400 c.

18. Cxoponazcekuit 1. Cioragu. Kinerns 1917 — rpyzens 1918 / rou. pea. A. [lenencernii. Kuis ;
Dimanenvdis, 1995. 492 c.

19. Comnoseii /. ¥ cnpasi ominku akTy nep:xkaBHoro mepeBopoty 29 kBiths 1918 p. IHoximonoziuni
uumanns. 1994. Ne 3. C. 222-229.

20. Cy6reapauii O. Yipaina: icropist. Kuis : JIubian, 1991. 512 c.

21. Tabaunuk J[. YkpaiHcbka JepskaBa i 6ia rBapist: Bil MPOTUCTOSIHHS 0 3alli3HIJIOTO KOMITPO-
micy. Hoximuxa i uac. 1996. Ne 7. C. 59—68.

22. Tabaunuk [I. Ypoxku yrpadeHHoii [lepkaBu. leTMaHCKoe TroCyZapCcTBO — BOCIOMHMHAHUE
o 6yayuem? Excenedenvrux-2000. 2012, 6—12 urosns. Ne 27-28. C. 28-29.

23. YkpaiHncbKa cyciijbHO-1IosliTH4Ha AyMKa B 20-my croaitti. lokymenTn i marepianu :y 3 1. /
ynopsizn. T. [ynuax i P. Compuanuk. T. 1. Heio-Mopx, 1983. 510 c.

24. IIAABO ¥Ykpainu. @. 1064. On. 1. Cup. 6. Apk. 66.

References
1. Velyka istoriia Ukrainy: vid naidavnishykh chasiv. (Vols. 1-2); Vol. 1. (1993). M. Holubets.
(Ed.). Kyiv: Hlobus [in Ukrainian].

ISSN 2414-990X. Problems of legality. 2021. Issue 152 33



TEOPIA TA ICTOPIA BEPXABU | [TIPABA

2. Vynnychenko, V.K. (1990). Vidrodzhennia natsii. Reprynt. vyd. Ch. 2: Istoriia ukrainskoi
revoliutsii (marets 1917 r. — hruden 1919 r.). Kyiv: Politvydav Ukrainy [in Ukrainian].

3. Hunchak, Taras. (1993). Ukraina: persha polovyna XX stolittia: narysy politychnoi istorii.
Kyiv: Lybid [in Ukrainian].

4. Denikin, A.I. (1930). Getmanstvo i Direktoriya na Ukraine. Revolyuciya na Ukraine po
memuaram belyh. Moscjw; Leningrad: Gosudarstvennoe izd-vo, 736—785 [in Russian].

5. Pro verkhovne upravlinnia derzhavoiu na vypadok smerti, tiazhkoi khvoroby i perebuvannia
poza mezhamy derzhavy yasnovelmozhnoho pana hetmana vsiiei Ukrainy : Zakon vid 01.08.1918 r.
(1918). Derzhavnyi Visnyk, 4 serp.

6. Doroshenko, D. (1930). Vojna i revolyuciya na Ukraine. Revolyuciya na Ukraine po memuaram
belyh. Moscow, Leningrad: Gosudarstvennoe izd-vo, 7—63 [in Russian].

7. Doroshenko, D. (1932). Istoriia Ukrainy, 1917—1923 rr. (Vols. 1-2); Vol. 1: Doba Tsentralnoi
Rady. Uzhhorod: b. v. [in Ukrainian].

8. Ivanis, V. (1952). Symon Petliura prezydent Ukrainy. 1879—-1926. Toronto [in Ukrainian].

9. Hyrych, Thor. (2016). Derzhavnist, natsionalna ideia ta liudy hetmanskoi Ukrainy u spohadakh
Pavla Skoropadskoho. Skoropadskyi Pavlo Petrovych. Spohady: kinets 1917 — hruden 1918. Kyiv:
Nash format, 377—453 [in Ukrainian].

10. Istoriia sichovykh striltsiv: Voienno-istorychnyi narys. (1992). Kyiv: Ukraina [in Ukrainian].

11. Melnyk, L.H., Verstiuk, V.F, Demchenko, M.V. et al. (1992). Istoriia Ukrainy. (Books 1-2);
Book 2: XX st. Kyiv: Lybid [in Ukrainian].

12. Istoriia Ukrainskoho viiska: knyha v dvokh chastynakh. 2. (Reprynt). (1936). Lviv: Vydannia
I. Tyktora [in Ukrainian].

13. Lypynskyi. V. (1995). Lysty do brativ-khliborobiv. Kyiv; Filadelfiia [in Ukrainian].

14. Nahaievskyi, I. (1995). Istoriia Ukrainskoi derzhavy dvadtsiatoho stolittia. Kyiv: Lybid [in
Ukrainian].

15. Polonska-Vasylenko, N. (1992). Istoriia Ukrainy. (Vols. 1-2); Vol. 1, 2. Kyiv: Lybid [in
Ukrainian].

16. Rumiantsev, V.O. (2008). Pravo v period Ukrainskoi revoliutsii (1917—1921 rr.): pidrozd. 2.5.
Pravova systema Ukrainy: istoriia, stan ta perspektyoy. (Vols. 1-5); Vol. 1: Metodolohichni ta istoryko-
teoretychni problemy formuvannia i rozoytku pravovoi systemy Ukrainy. Kharkiv: Pravo, 373-399 [in
Ukrainian].

17. Semenenko, V.I. (1995). Istoriia Skhidnoi Ukrainy. Ponovlennia kaidaniv (1917-1922).
Kharkiv: Osnova [in Ukrainian].

18. Skoropadskyi, P. (1995). Spohady. Kinets 1917 — hruden 1918. Ya. Pelenskyi (Ed.). Kyiv;
Filadelfiia [in Ukrainian].

19. Solovei, D. (1994). U spravi otsinky aktu derzhavnoho perevorotu 29 kvitnia 1918 r.
Politolohichni chytannia, 3, 222—229 [in Ukrainian].

20. Subtelnyi O. Ukraina: istoriia. Kyiv: Lybid, 1991 [in Ukrainian].

21. Tabachnyk, D. (1996). Ukrainska derzhava i Bila hvardiia: vid protystoiannia do zapizniloho
kompromisu. Polityka i chas, 7, 59—68 [in Ukrainian].

22. Tabachnyk, D. (2012). Uroky utrachennoi Derzhavy. Hetmanskoe hosudarstvo — vospomynanye
o budushchem? Ezhenedelnyk-2000, 6-12 yiulia, 27-28, 28—29 [in Russian].

23. Ukrainska suspilno-politychna dumka v 20-mu stolitti. Dokumenty i materialy. (Vols. 1-3);
Vol. 1. (1983). T. Hunchak, R. Solchanyk (Eds.). New-York [in Ukrainian].

24. TsDAVO Ukrainy. F. 1064. Op.1. Spr. 6. Ark. 66 [in Ukrainian].

Rumiantsev V. 0., Doctor of Law, Professor, Professor of the Department of History of
State and Law of Ukraine and Foreign Countries, Yaroslav Mudryi National Law University,
Corresponding Member of the National Academy of Legal Sciences of Ukraine, Ukraine, Kharkiv.

e-mail: vrumiancev54@gmail.com ; ORCID 0000-0002-6396-3045

34 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2021. Bun. 152



Pym’anyes B. O. YxpaiHcoka 0epxxasa eememard asna CKoponadcbkozo: ideanu ma peanii 0epxasomsopeHHs

Ukrainian state of Hetman Pavlo Skoropadsky: ideals and realities of the state

The article reflects the main processes of building during the development of the Ukrainian state of
Hetman P. Skoropadsky. P. Skoropadsky’s views on the Ukrainian nation, the Ukrainian state and its form,
the relationship of the then political and national forces, the place of Ukraine in the geopolitical space of
that time, the main directions and content of the state process, its achievements and miscalculations are
analyzed. The views of P. Skoropadsky on the content of the state process in Ukraine in 1918 are analyzed.
First of all, on the form of the Ukrainian state - independent or federal. We are talking about the form of
government of the Ukrainian state and its political regime. Internal and external factors that influenced
this are analyzed. The content of the main directions of activity of the hetman government is investigated
both inside the state (central and local government, judicial system, armed forces, agrarian policy, social
and cultural construction) and outside (international recognition, establishment of diplomatic relations).
It is concluded that the emergence of the Ukrainian state of Hetman P. Skoropadsky was a continuation of
the process of creation during the Ukrainian revolution of 1917—1921. This process took place in dif ficult
conditions of the First World War and this circumstance determined the peculiar form of the Ukrainian
state and its activities, sometimes they were contradictory and had disagreements with the ideals of the
state, which ultimately led to the decline of the Ukrainian state.
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MOMEHT INPUINMUHEHHA
KOPIMOPATUBHUX IMPABOBIAHOCHUH

Thusanuii xapaxmep KOPROPAMUSHUX NPABOGIOHOCUN 3YMOBNIOE HeOOXIOHicmb Meopemuunozo
ONPAYIOBANHSI OKPEMUX MOMEHMIG X BUHUKHENHS, 3Miu ma npununeniss. OHOBIEHHS KOPROPAMUBHOZO
3aK0HO0ABCMBA 3YMOBULO HEOOXIOHICMY nepeeisiOy YCMAIEHUX NOULIL CTOCOBHO MOMEHMY NPUNUHCHHS
KOPNOPAMUBHUX NPABOSIOHOCUH, AHANI3Y MA BUBUEHHs 3AKOHOOABCMEA MA BUPIUEHHS NPOOLeM, SKi
BUHUKAIOMY Y 36’A3KY 3 11020 3acmocyeanusm. Beedenns incmumymy 3200u y KOPRopamusHux npaeo-
BIOHOCUHAX 3YMOBUNLO HEOOXIOHICIb HAYK0B0Z0 NEPEOCMUCIEHH OKPEMUX ACNEKMI8 MeXAHi3mMy npuni-
HEHHST KOPNOPAMUBHUX NPABOGIOHOCUH. Y cmammi 00CiO0NceHO OCHOBHI HayK08i nidxo0u 00 6U3HAYEHHS
MOMEHMY NPUNUHEHHSL KOPROPATMUCHUX NPABOGIOHOCUH, NPOAHATLIZ08AHO MOMEHN NPUNUHEHHS UUX NPa-
606I0HOCUN 3ANENHCHO 610 NIOCMABU 1X NPUNUHEHHSL.

Cnuparuuco Ha Yomuplu OCHOBHUX NI0X00U 00 BUIHAUCHHS MOMEHMY NPUNUHEHHS KOPNOPATNUCHUX
nPasoGioHOCUH, QOCHIONCENO NO3ULTT BUEHUX, AKI X OOMPUMYIOMBCSL, NPOAHANIZ06AH0 3MIHU 00 UUHIH020
KOPNOPAmMuHoz0 3aKOH00ABCMEA, BUSIBILEHO HEeY3200HCeHOCMI W00 MOMEHMY NPUNUHEHHS. KOPIOPAMUE-
HUX npasogionocun. IIpoananizosano ocobIUB0CME MOMEHMY NPUNUHEHHS KOPNOPATUBHUX NPABOGIOHO-
cun y pasi eiouyHcena wacmrxu (Yacmuny Yacmyu) y Cmamymmomy Kanimaii mosapucmea, UKIIOUEeHHs
YUACHUKA 3 MOBAPUCTEA, 1020 SUOYMMSL, BUXO0Y, 36ePHEeNIs cmsizHenisl 3 gionogidaua (sumpebysaiiis
3 11020 60100iHHS) HA YACMKY (YACURY YACMKU) Y CMAMYyMHOMY Kanimaii mosapucmed. Busnaueno
ocobnueocmi Oepacasnoi peccmpauii 3min idomocmerl npo WPUOUUHY 0CO0Y 6 ACNEKMmi GUSHAUEHHS.
MOMEHMY NPUNUHEHHS. KOPROPATMUBHUX NPaBogioHocun. CHOPMOBAHo NO3ULII0 CMOCOBHO 3ACMOCYBAHHS
0KpPeM020 nioxody 00 6USHAUEHHs MOMEHMY NPUNUHEHHS. KOPROPATMUBHUX NPABOGIOHOCUH 1000 OKPEMUX
niocmag NPUNUHEHHs KOPROPAMUESHUX NPABOGIOHOCUH MA 3aNPONOHOBAHO ULIAXU BUPIUCHHS ICHYIOUUX
Hey3200KceHOCmell Y KOPROPAMUBHOMY 3aKOH00ascmel wo0o OKpeMux niocmas npunuHeHHs Kopnopa-
MUBHUX NPABOGIOHOCUH.

KmouoBi ciioBa: MOMEHT NPUITMHEHHS TIPABOBITHOCUH; KOPIIOPATUBHI MPABOBIIHOCUHU; BUKJIIO-
YEHHS YUaCHUKA; BUOYTTS, BUXi/[ yUYaCHUKA.
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MoOMeHT npeKpalieHus KOPIOPATUBHBIX IPABOOTHOIIECHHUIA

Jlnumenvuniil  xapaxmep KoprnopamueHvix npasoomuowenuil npedonpedensem HeobX00UMOCTb
MEOPEMUUECK020 GbIOCNCHUS OMOCIPHBIX MOMEHMOE UX BO3HUKHOBEHUS, USMEHEHUs U NPEKPAUEeHUSL.
ObHosnenue KOPROPamueHozo 3aKoHO0AMENLCMBA 00YCI0BULO HEOOX00UMOCL NEPECMOMPA YCMOSE-
WUXCSL NOSUYUTE NO OMHOWEHUIO K MOMEHNY NPEKPAUEHUSL KOPROPAMUBHBIY NPAGOOMHOUECHULL, AHAIUA
U U3YUEeHUS 3AKOHO0AMENLCMBA U Pewlerus NPoOIeM, GOSHUKAIOUUX 6 CA3U C €20 npumenenuem. Beede-
Hue UHCIUMYMA CO2NACUSL 8 KOPNOPAMUBHBIX NPABOOMHOUEHUSX 00YCIOBULO HEOOXOOUMOCTL HAYUHOZO
nepeoCcMvLCIeHUs OMOCTBHBIY ACNEKMO8 MEXAHUIMA NPEKPAUEeHUL KOPROPAMMUBHDIX NPABOOTNHOULEHUI.
B cmamve uccredosarnvl ocnoshvie nayumvle no0xX00bl K ONPedeseHuIo MOMEHMA NPEKPayeHiss KOpnopa-
MUBHBIX NPABOOMHOWEHUIL, NPOAHAIUSUPOSAT MOMEHM NPEKPAULEHUS. KOPROPATIUCHBIX NPAGOOMHOUE-
HULL 6 3A6UCUMOCTIU OM OCHOBAHUSL UX NPEKPAUECHUSL.

Onupasico Ha uemvipe 0CHOBHHIX N00X00a K ONPedeseHud MOMEHMA NPEeKPaueHUst KOPrnopamue-
HBIX NPABOOHOULEHUT, UCCIE008AbL NOIUUUL YUCHDLX, KOTOPbLE UX NPUOEPICUBAIOMCS, NPOAHANUSUPO-
8aHbL USMEHEHUS. 8 OCTICMBYIOWEM KOPROPATIUCHOM 3AKOHOOAMENbCMEe, GblAGLEHbL HECOZIACOBANHOCTIU
OMHOCUMENBHO MOMEHMA NPEKPAUEeHUS KOPROPAMUSHBIX npasoomuowenut. [Ipoanaiusuposainsi oco-
Gennocmu MoMeHMAa NPexpawenus KopnopamueHix NpasoomHoOueHuil 6 ciyude omuyxncoenus Oouu
(wacmu donu) 6 ycmasnom xanumane o6uecmea, UCKIIOUCHUS. YLACMHUKA U3 00wecmaa, €20 6vlobimis,
6vIX00a, 00PaAEHUs B3bICKANUS C OMEemyuuKa (Ucmpebosanus us ezo 6aadenus) na 0ouo (vacmv 0oau) 6
ycmasnom kanumaie obuecmea. Onpedenenvl 0COOEHHOCMU 20CYOAPCMEEHHOU PEUCPAUUL USMEHEHUT]
c8edenuil 0 10PUOUUECKOM UL 8 ACNeKMe ONPeOesetis MOMEHMA NPEKPAULEHUS. KOPNOPAMUBHBIX PAGO-
omuowenuii. Chopmuposana nouyust OMHOCUMeLbHO NPUMEHEHUS 0MOEIbH0Z0 NO0X00A K ONPeOeeHUIo
MOMEHMA NPEKPAUEHUs KOPIOPAMUGHBIX NPACOOHOULEHUT N0 OMOCLLHBIM OCHOBAHUIM NPEKPAULCHUS.
KOPROPATIUGHBIX NPABOOMHOUEHULL U NPEONOJNCEHbL NYMU PEULeHUS. CYUCCMBYIOULUX HECO2IACOBAHNOCTET
8 KOPNopamueHoM 3aK0HOOAMENbCMBe OMHOCUMENLHO OMOCILHBIX OCHOBAHUL NPEKPAUEHUST KOPNOPA-
MUBHBIX NPABOOMHOUEHUIL.

Kirouesblie cioBa: MOMEHT IIPEKPaIlleHUs IIPABOOTHOIIEHHI; KOPIOPATUBHBIE TIPABOOTHOIIEHHUS;
UCKJIIOYEHNE YYACTHUKA; BBIOBITHE; BBIXOJ YYACTHUKA.

Ilocmanoera npooaemu. KoprnopaTvBHi MPaBOBiTHOCUHY € TPUBAJIUMU — BOHU
BUHHKAIOTh, 3MIiHIOIOTHCST Ta MIPUMTHHSIIOTHCST HE OJHOMOMEHTHO. ToMy Bask/inBe 3Ha-
YeHHsT MA€ BU3HAYEHHsI TOTO, 3 IKUM CaMe MOMEHTOM Y 4aci 1ie MOB’s13aHo, TOOTO 110
CJTiJT BBA)KATH MOMEHTOM MPHUITMHEHHST KOPIIOPATUBHUX TTPABOBITHOCHH.

Ananiz ocmannix docaioxcens i nyonixayiv. 1i nvuTaHHs KOCHIIKYBaIN
B. A. Bacuibena (V. A. Vasylieva), O. P. Ki6enko (O. R. Kibenko), B. M. Kpas-
gyk (V. M. Kravchuk), B. I. Py6au (V. H. Ruban), JI. B. Cimyk (L. V. Sishchuk),
A. B. Cwmitiox (A. V. Smitiukh), I. B. Cnacu6o-@areesa (1. V. Spasybo-Fatieieva),
C. B. Tomuuten (S. V. Tomchyshen) Ta in. Yrim, oHOCTaitHOCTI ¥ 1IOMY TOCSTTH
He B/as0ch. /[0 TOro K OCTaHHIM YacoM KOPIIOpaTHBHE 3aKOHOIABCTBO 3a3HAJIO
icToTHUX 3MiH. 3 MPUIHATTAM 3akoHy Ykpaiuu «IIpo ToBapmcTBa 3 0OMEKEHOIO
Ta JI0JIATKOBOIO BiJIIIOBIIATTbHICTIO» 3aKOHO/IABYE PETryJII0BAHHS MOMEHTY TPHUITH-
HEHHSI KOPIIOPAaTUBHMX IIPABOBIIHOCUH Jiento 3MmiHuzocsd. Hapasi npogoBxyeTbest
pecdbopma KOpPIIOPaTUBHOTO 3aKOHOABCTBA, BBEJICHO iHCTUTYT 3rO/M HA TIPUITHHEHHSI
KOPIIOPATHBHUX MPABOBIIHOCHH y OKPEMUX BUAX TOBAPHCTB, IO TSATHE 32 COHOIO
HEeOOXiTHICTh HAYKOBOTO MEPEOCMUCIEHHST MOMEHTY MPUITMHEHHST KOPITOPATHBHITX
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MPABOBIZIHOCUH. 3 OIVISIly Ha BUKJAJECHE, CIPOOYEMO PO3TJISTHYTH OCHOBHI HAayKOBi
MiIXO/IA 10 BU3HAYEHHST MOMEHTY TTPUTTMHEHHS KOPIOPATUBHUX TTPABOBITHOCHH.

Memoro cmammi € BuBUeHHS TIpOIeCy TPUITMHEHHST KOPIIOPATUBHUX TIPABOBI/I-
HOCHH, IPABOBOTO MeXaHi3My Ta IOpUINYHUX (DAKTIB, AKi MAIOTh 3HAYEHHS Y 1IbOMY
MpoIieci 3a/1/Is1 BU3HAYEHHSI MOMEHTY, 3 SIKOTO MOKHA BBaXKaTH, 110 KOPTOPATUBHI
MTPaBOBIIHOCUHY TIPUTIWHEH], a TTPABOBUM 3B’30K MK YYACHUKOM Ta KOPIOPAIli€l0
repecTaB iCHyBaTH.

Buxniao ocnosnoeo mamepiany. Hapasi BUIIISIOTH JIeKiabKa Pi3HUX MOMEH-
TiB, SIKI MOKHA BBaXKaTU MOMEHTOM MPUITUHEHHS KOPIOPATUBHUX MTPABOBIHOCHUH.
3TiZTHO 3 OHIEID TOYKOIO 30pY, KOPIMOPATUBHI MPABOBITHOCUHU TTPUTTUHSIOTHCI B
MOMEHT BiJIuy’KeHHSI YYaCHUKOM T'OCIIOZIaPCLKOTO TOBAPUCTBA CBOEI YACTKU y CTa-
TyTHOMY Kamitasi (akiiit). [iel mosurii gorpumyiorses, 30kpema, B. M. KpaBuyk
(V. M. Kravchuk) [5, c. 61], C. C. Kpasuenxo (S. S. Kravchenko) [4], I. B. Cma-
cubo-Mareesa (1. V. Spasybo-Fatieieva) [10, c. 28]. TIpu npomy MaeThcst Ha yBasi
MOMEHT, KOJIN YacTKa (aKIlii) mepexopnTh 10 HOBOTO BJIACHWKA, HATIPUKJIA], 3a JIOTO-
BopoM. [IpaBo Ha YacTKy mepexoauTh Y MOMEHT TiAMMCAHHS BiZITIOBITHOTO IOTOBOPY
a60 10ro HOTapiaJIbHOTO TIOCBIIYEHHS, SIKIIO 1€ BUMAra€ThCcsl 3aKoHOM [2, c. 93].

Heit nigxizg, Ha HaNLy JAYMKY, 3aCJyrOBY€E€ HAWIMMWJIBHIIIOI yBaru, OCKiJIbKU Y
TaKOMY pasi /10 KOPIOPAaTUBHUX MPABOBIIHOCUH 3aCTOCOBYIOTHCS 3arajibHi TOJIO-
JKEHHsI TIPO MOMEHT HaOyTTs TpaBa BiacHocTi. HaBemeHa 1MO3UIlisi rapMOHI3Y€ETHCST
i 3 cynoBoio mpakTtukoio. Tak, Bepxoauii Cyn Ykpainu cBOTO 4acy 3a3Hayas, IO
KOPIOPATUBHI MPABOBITHOCHHU TIPUITMHSIIOTHCSI OZIHOYACHO 3 HAOYTTSIM HOBUM ydJac-
HUKOM ITpaBa BJacHOCTI Ha yacTky y ToBapucTsi (1. 31 Ilocranosu [lnenymy Bep-
xoBHOTO Cyny Yipainu «IIpo mpakTuky pos3risay cyiaMu KOPIIOPaTUBHUX CIIOPiB»
Bizx 24 sxoBTHA 2008 p. Ne 13) [7].

OTxe, CyTHICTIO TAKOTO TiIXO/Y € Te, 10 KOPIIOPATUBHI TTPABOBITHOCUH TTPUTIN-
HSIOTBCST Y MOMEHT HaOyTTsI KOHTPAreHTOM MPaBa BIACHOCTI HA YACTKY Y CTaTYTHOMY
kamitayi. [TpubiyHuKY iHIIOI MO3UILT BBaXKAIOTh, [0 MOMEHT IIPUIIMHEHHS KOPIIOpa-
TUBHUX TIPABOBIIHOCHH 30ira€ThCsI 3 IHEM JeP:KAaBHOI PEECTpaIlii TAKOTO MPUITHHEHHS,
npumipom, tak ctBepkye I. M. Illesuenko (H. M. Shevchenko) [13]. Sk aprymenT
IPOTH I[OTO MifXoay OyJia 3a3HayeHa HeOOXiAHICTh IPOBEAEHHS PO3PAXYHKIB 3i
CHAIKOEMITSIMU (TIPABOHACTYITHUKAMU ) YYACHUKA, SAKi He BCTYIUJINA 0 TOBAPUCTBA,
110 YHEMOJKJIMBJIIOBAJIO BBA)KaTH KOPIIOPATUBHI MPABOBITHOCUHUA TPUITMHEHUMU
3 MOMEHTY JIepPsKaBHOI peecTpallii 3MiH BiZIoMocTell Tpo opuanuHy ocody [11].

Take TBep/UKEeHHS € CIIPHUM He Jinile Tomy, 1o cT. 147 I{uBisibHOTO KO/MEKCY
Ykpainu, sikoro Tepeabadasoch MPOBeIeHHsT PO3PAaXyHKIB 3i CHAIKOEMIISIMU, Hapasi
€ HEeYMHHOIO, a I 3Ba’Kaloyy Ha Te, 1[0 TPUBAIMH Yac (pakTuyHe Ta IopugnyHe Mpu-
MUHEHHST KOPIIOPATUBHUX TIPABOBITHOCUH 3HAYHO PO30Irancs B 4aci 3 MOMEHTOM
JIepsKaBHOI peecTpaltii 3MiH 1po ropuandHy ocoby. Kpim Toro, /st HOBHUX TOBapHCTB
BCTAHOBJIEHO, 110 3 Tlepegaveio yacTku (il yacTUHU) TpeTiii 0cobi 3AiCHIOETHCS
OJIHOYACHO TePeXi/l yCi€l CyKyImHOCTI 1paB Ta 000B’SI3KiB, 110 HAJIEKAIN YYACHUKY,
SIKUI BUOYB 3 TIOBHOTO TOBapyCTBa ab0 BiACTYIHMB YacTUHY CBOET yacTku (4. 2 cT. 69
3axkony Ykpainu «IIpo rocnomapchbki ToBapucTBas ).
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Bigmosigno no 1. 4 c1. 1 3akony Ykpainu «IIpo neps;xaBHy peectpailiio 10puany-
HUX 0Ci0, (hi3muHUX 0Cib6 — MAMPUEMINB Ta TPOMAJACHKUX (DOPMYBaHb» JepKaBHA
peectpalligd € odilliiiHUM BU3HAHHSAM IIJISIXOM 3aCBilYEHHS JIepKaBOIO BiZIOMOCTEH,
1[0 MiCTATBCS B €IUHOMY JIePKaBHOMY PEECTPi IOPUAMYHUX 0ci0, (hisuyHux 0cib —
HiIPUEMILIB Ta IPOMAACHKUX (GOPMYyBaHb, PO OPUANYHY 0co0y. Biamosinxo,
indopmMailis, mpejicTaBieHa y PEECTPi, MOKe He BIATIOBIZATH JIIMCHUM 3MiHAM, SIKi
BiZIOY/IMCS Y CKJIa/i YYACHUKIB, a OTKe, TOBOPUTH IIPO Te, M0 KOPIOPATUBHI IIPaBO-
BiJTHOCUHW TIPUTTMHSIIOTHCS Y MOMEHT TIPOBEJIEHHS JIEPKABHOI PeECTpaltii BiAAMOBITHIX
3MiH, He BUJIAETHCS MOKJIUBUM.

Hacrymaa xositentiis, SKy TPOTOHYIOTh yU€eHi 00 MOMEHTY TTPUTTUHEHHST KOP-
[OPATUBHUX IIPABOBI/IHOCHH, — I1€ IIPUILYIIEHHS IIPO Te, 1110 KOPIIOPAaTUBHI ITPaBOBi/I-
HOCUHM MOXKYTb IIPUITUHATUCS Y MOMEHT TIOBHOTO PO3PaXyHKY 3 BJACHUKOM YaCTKHU
(akiiit). Takoro miaxomy, 3okpema, fotrpumyiotbest H. C. Bytpun (N. S. Butryn) [1],
B. I. Py6an (V. H. Ruban), A. B. Cwmitiox (A. V. Smitiukh).

3a TakoTo MiIX0My MaifHOBI TTpaBa KOJUIIHBOTO YYaCHWKA i BITHOCUHHU, SIKi
BAIATIAIOTHCS TICIS TPUTTMHEHHST YYacTi y TOBAPUCTBI, BBAYKAIOTHCS TAKUMU, Y SKUX
TaKi IIpaBa peasli3yloThCsl «3aJIUIIKOBUMU» KOPIOPATUBHUMMU TIpaBaMHU i Bi/IHOCHHAMU
[8, c. 113], i yuacTh y TOBapuCTBI BUHUKAE Y 3B’A3KYy 3 BHECEHHSIM TIEBHOTO BKJIALY,
TOOTO iHBECTHUIIIi, 3 iIHBECTUIIINHOI TOYKN 30py TPUIMHEHHS Y4acTi TOB’si3aHe 3
MTOBEPHEHHSIM 1HBECTHILi1, a SIKIO iIHBECTOP € iIHO3eMIleM — TO 3 ii penaTpuaitieio [9,
c. 165].

Ha wam norzsij, Takuii migxij Ma€ iCTOTHI Bajid, OCKIJIBKA PO3PaXyHOK MOKe
BiZIOyTHCS SIK paHille, Tak i misHine GakTUYHOrO i IOPUANIHOTO TIPUITMHEHHST KOP-
MOPATUBHUX MPABOBIIHOCHUH, IO YHEMOXKJIWUBJIIOE 3aCTOCYBAHHS 1[bOTO IAXOY.
Hanpukaz, SKmio akiioHepHe TOBAPUCTBO MPUITMHSIETLCS Yepes JIKBiIalliio Ui peop-
raHisailiio, akijionep, KUl He peasi30By€ CBOE MPABO HA y4acTh Y PO3MOIiIi MaliHa
toBapuctBa (1. 1 4. 1 ¢T. 68, vactunam 2 i 4 ct. 80 3akony Ykpainu «IIpo akimionepsi
TOBapUCTBA» ), BTPaya€ KOPIOPATUBHI IIpaBa I1110/10 aKI[iIOHEPHOTO TOBAPUCTBA, SIKe
HNPUITHUAJIOCS SIK IOPUIYHA 0c00a.

OxpiM TOTO, SIKITIO Y TOBAPUCTBA, SIKE JIKBIJyETHCS, HE 3aUIIAETHCS MATHA JIJIsT
PO3paxyHKiB 3 yYaCHMKaMHU, MOMEHT PO3PaxyHKY He MOKHA BBa)KaTH MOMEHTOM
MPUTIMHEHHS KOPHMOPATUBHUX TTPABOBITHOCHH.

OueBuUIHO, 1110 Y 1bOMY pa3i CJiji TOBOPUTH TIPO THNTUH MiJIXi/l 10 BUSHAYEHHS
MOMEHTY IPUIIMHEHHSI KOPIOPATUBHUX MPABOBiIHOCUH. [IpUniHeHHs KopropaTuB-
HUX [IPABOBIAHOCUH MOKe 30iraTucs y 4aci 3 IpoBeJeHHsAM PO3paxyHKiB, KOpIopa-
TUBHI IIPABOBIZIHOCUHU HE 3aBXX/1 IIPUIMHSAIOTHCS caMe y 1ell MOMEHT.

Taxox po3TAANaEThCA KOHIIEIIid, 3a K01 KOPIOPAaTUBHI MTPaBOBITHOCUHU TTPUTTN-
HSTFOTBCSI 3 MOMEHTY TIPUIHSITTST BIZITIOBIZHOTO PIllleHHsT 3aralbHUMU 300pamur a00 HIIM
YIIPaBJIHCHKIM OpraHoM ToBapricTBa. CBOTO Yacy Takwii TijIXiji 3HANIIOB CBOE BizoOpa-
xenus y [Tocranosi [Lnenymy Bumoro rocniopapepkoro cyay Ykpainu Big 25 g0Toro
2016 p. Ne 4 [6], xoua mocaimHUKHU TIPO Tie BUCJIOBIIOBAINCS U panimte [3, c. 14].

I3 mpuitnarrsam 3akony Ykpainu «IIpo ToBapucTBa 3 06MeKEHOM Ta J0/AaT-
KOBOIO BiJITIOBIJJAJIbHICTIO» i BHECEHHSM BiJIMOBIIHUX 3MiH /0 3aKOHOJABCTBA PO
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peecTpariio 3MiH I0A0 IOPUIUYHUX OCI6 Lel MigXiJ BUABUBCS HEIPUUHITHUM,
aJUKe PillleHHsT 3araibHUX 300PiB, 30KpPeMa, TOBAPUCTB 3 0OMEKEHOIO Bi/IIOBIIaIb-
HicTIO, OiJIbIlle He Biirpae BUPIIIATIbHY POJIb, 3BAKAIOYN HA T€, MO JJIS IePKABHOT
peecTpallii 3MiHM CKJIaLy YYaCHHMKIB TOBAPUCTBA PilllEHHS 3araJbHUX 300piB OibIie
He ToTpibHe.

PosmipkoByoun 1po MOMEHT IPUIIMHEHHS KOPIOPATUBHUX IIPaB B yYacHHUKA
rOCITOJIAPCHKOTO TOBAPHCTBA, CJIi/I BUXOAUTHU 3 TOTO, IO Ile MOKe 00YMOBJIIOBATHCS
pisHUMU OOCTaBUHAMU — Bi[4yKEHHSIM YaCTKU B CTATyTHOMY (CKJIaJIeHOMY) KarriTaJri
a0o akIlili, BUKJIIOUEHHSIM yYaCHUKA 3 TOBApUCTBa a0 HOro BUXOY 3 HBOTO, CMEPTIO
a0o JKBigAII€o OPUANYHOI 0COOM — YYaCHHKA.

[Iloso MOMeHTY BUOYTTSI yYaCHMKA TOBAPHCTBA 3 OOMEKEHOIO Bi/ITOBIATbHICTIO
y 3B’sI3Ky 3i cMepTIio, TO y 4. 2 cT. 23 3akony Ykpainu «IIpo toBapucTBa 3 0OMe-
JKEHOIO Ta JIOIATKOBOIO Bi/IMOBIAJIBHICTIO» 3aMiCTh TEPMiHA «BUOYTTSI» 3aCTOCOBY-
€THCS TEPMiH «BUKJIOUEHHS», 1110 € OJJHO3HAYHO HellpaBUJIbHUM. Tak, 1i€l0 HOPMOIO
nepen0daYeHo MOKIMBICTh BUK/IIOYEHHSI yd4aCHMKA TOBapucTBa — (bisuuHOi ocobu,
SIKU TIOMEP, Ta AKIINO MPOTITOM POKY 3 JIHS 3aKiHYEHHSI CTPOKY /ISl TTPUNHSTTS
CHA/IIIMHNA, BCTAHOBJIEHOTO 3aKOHO/IABCTBOM, CHA/IKOEMITI (ITPABOHACTYITHUKH ) TAKOTO
yJacHUKa He MO 3asBYy PO BCTYI 10 TOBAPUCTBA BIIMOBIHO 70 3aKOHY. 3a
TaKOTO PETyJIOBAaHHS BUXO/UTD, IO MOMEHTOM TPUTTMHEHHST KOPTIOPATUBHUX TIPaB
MOMEPJIOTO yYacHUKa Oyjie BBAKATUCS MOMEHT BUKJIIOYEHHS HOTO 3 TOBapucTBa abo
y pasi, SKIo HOro yacTKa y cTaTHOMY Karitaji craHoBmia 50 BizcoTkis i Oisbiie, —
MOMEHT JIKBiIallil TAKOTO TOBAapUCTBA. Y pasi SAKIIO PillleHHS NP0 BUKIIOUYEHHS
npuiiHsATe He Oyjie, 3aIMIIaEThCs 3B I30K MiK KOPIIOPAIEI0 Ta MEPTBOIO 0COOO0IO0, 1110
He € IPUITYCTUMUM. A[Ke 31 CMepPTIO 0COOM NPUIIMHSAETHC 11 IIPaBO3/aTHICTD 1 BoHa
BIKe He MOKe OYTH YYaCHUKOM ITPABOBITHOCHH. 32 TAKMX YMOB IIPABHJIBHO TOBOPUTH
HE TIPO BUKJIIOYEHHS], a TIPO BUOYTTSI TAKOTO YYaCHHUKA i TIPO Te, 10 KOPIIOPATUBHI
IIPABOBITHOCUHU TPUIIMHAIOTBCS 3 MOMEHTY HOTO CMEpTi Pa3oM i3 MPUMUHEHHIM
IIUBIIBHOI ITPABO3/IATHOCTI Y 3B'SI3KY 31 CMEPTIO BiIMIOBIIHO /10 1. 4 ¢T. 25 IuBinbHOTO
KOJleKCY YKpaiHH, a He 3 MOMEHTY Jlep:KaBHOI peecTpallii.

MoskHa BOa4aTH CyepPedIBICTD PETYIFOBAHHS i1 HAOYTTST MpaB TIOMEPJIOTO y4ac-
HUKA TOBApPUCTBA HOTO CHMAJKOEMITSIMU, 1110 MICTUThCS y cT. 23 3akoHy Ykpainu «IIpo
TOBapUCTBA 3 OOMEKEHOIO Ta J0JATKOBOIO BiAMOBIaIbHICTIO>. BiAmosiaHo 10 4. 2
ct. 1220 ITuBiabHOTO KOMIEKCY YKPaiHW 4acoM BIIKPUTTSI CHAJIIUHU € JIeHb CMEPTIi
ocobu abo JieHb, 3 SIKOTO BOHA OTOJIOIIYETHCST TIOMEPJIOI0. [IpaBo Ha YacTKy MpaBo-
HACTYITHUKU OTPUMYIOTH 3 MOMEHTY CMepTi CIafKoAaBIA. 3rigHo 3 4. 2 c1. 1270
[uBisbHOTO KOMIEKCY YKPAIHU CTPOK JIJIST IPUMHATTS CHAANIUHU CTAHOBUTH IICTh
MicauiB. TiibKY yepes 11eil yac CraJKoeMIIl MOKYTb OTPUMATH CBiIOITBO PO IIPAaBO
Ha CHAJAINUHY 1 BXXe MicJs 1bOT0 TOJAaTH 3asiBy PO BCTYII 10 TOBAPUCTBA.

3a TaKo CyINepeYMBOI0 MOJIEJITIO PETYII0BaHHS, KA BTiJeHa y CT. 23 3aKOHY
Vrpainu «IIpo ToBapucTBa 3 0OMEKEHOIO i I0JATKOBOIO BiAOBIMAIbHICTIO», BUXO-
JIATD, 1110 X04Ya TTPABO HA YACTKY ITOMEPJIOTO YYaCHUKA HAJIE)KUTh ITPABOHACTYITHUKAM
icJIsl MPUNRHATTS CHAAIMHHY, ajle 3 MOMEHTY CMepTi YYacHUKa, OJHAK 10 MOMEHTY
iX BCTyIMy /10 TOBapUCTBA BOHU He HaOyBalOTh KOPIIOPATUBHUX IpaB. Bisbire Toro,
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KOPIIOPATUBHI MTPABOBITHOCUHU MiX CITaJIKOJaBIIEM Ta TOBAPUCTBOM HE BBAXKAIOTHCS
MPUTIMHEHUMHU, OCKIJIbKK TIOMEPJIOTO YYaCHUKA HEe BUKJIIOYEHO.

OueBu/iHO, 110 TaKa IIPaBOBa KOJi3isl € HEIPUIIYCTUMOIO, a TOJOKEeHHS CT. 23
3akony Ykpainu «IIpo ToBapucTBa 3 00MEKEHOIO i J0aTKOBOIO BiAOBIAAIbHICTIO
CJTiJT BUKJIACTH, BUKOPUCTOBYIOUYH MOHSTTSI BUOYTTSI TOMEPJIOTO YYACHUKA Ta HasB-
HOCTI TIpaBa Ha YacTKy y CIaJkoeMIliB. lle 103BOMTH TOBOPUTH TIPO Te, 1110 KOP-
MOPaTUBHI MTPABOBI[HOCUHU MiXK ITOMEPJIUM Ta TOBAPUCTBOM MPUIIMHUJINCS Yy JIeHb
fforo cMepri, o Oy/e BiAMOBIAATA 3araibHUM TIOJIOKeHHSAM [[MBIIbHOTO KOIEKCY
PO TIPABO3/IaTHICTD TA TIPO CHAJAKYBaHHS.

OkpiM TOTO, BAHUKAE TAKOK MATAHHS, YN BBAKATH TPUTTMHEHUMHU KOPIIOPATUBHI
BI/[HOCHHU Y IIPOMI’KOK 4acy, KOJIM 3asiBa [P0 BHeCEHHd 3MiH /10 €AMHOrO JepKaB-
HOT'O PEECTPY BKe Io/IaHa, ajle 3MiHM 1le He BHeceHi. [lep:xaBHUI peecTpaTop MoKe
PO3TJIIIaT TOKYMEHTH, TIEePIIT Hi’K BUHECTH BiATIOBi/IHE pimeHHs, 10 24 roauH (1. 1
4. 1 ct. 26 3akony Ykpainu «IIpo mepskaBHY peecTpailiio IOpUINYHUX 0cib, (hizmy-
HUX 0Ci0 — HANPUEMINB Ta IPOMAACHKUX (POPMYBaHb» ) i3 MOKJIUBICTIO 3yITUHEHHS
PO3IJIsily JOKyMeHTiB Ha 15 iHiB. € JIOriYHUM BBaXKaTH, 110 KOPIOPATHUBHI MIPABOBI/I-
HOCHHH MO3KYTb BB)KaTHCS NIPUIIMHEHUMHU 3 MOMEHTY HOJIJaHHS 3asIBU JIeP>KaBHOMY
peeCTpaTopy, Xo4a BiJIOMOCTi B PEECTPi 3'ABISATHCS BKe IiCJIsI TPUNHATTS PeECTpa-
TOPOM PIlIIEHHST, 10 TAaKOK HEOOXiTHO BPETYJIIOBATH Y YNHHOMY 3aKOHO/IABCTBI.

Oxpemoi yBaru 3aciyroBye MOMEHT IIPUITMHEHHSI KOPIIOPATUBHUX ITPABOBI/IHO-
CUH y pa3i IPUNHATTS CYIOBOTO PillleHHS TIPO 3BEPHEHHS CTATHEHHS 3 BiJMOBigava
(BuTpeOyBaHHS 3 HOTO BOJIO/IHHS) Ha YacTKy (Y4aCTUHY YaCTKH) Y CTATYTHOMY
KalliTajui ToBaprcTBa 3 0OMEKEHOIO BiIIIOBIAaIbHICTIO.

Bigmosigao no m. 2 4. 1 c1. 25 3akony Ykpaiuu «IIpo peecrpaiiiio 0puandHux
oci0, (isnuHUX 0cib — MiAMPUEMITIB Ta TPOMAICHKUX (DOPMYBaHb» JIePKaBHA PEECTpa-
i1 Ta iHIT peecTparliiifi Jii MPOBOAATHCSA Ha TIiJICTaBi, 30KpeMa, CyJIOBUX PillleHb,
1o Habpaym 3aKOHHOI CUJIM Ta TSATHYTH 32 CO00I0 3MiHYy BimoMocTell B €1uHOMY
JIepyKaBHOMY PEECTPi, a TAaKOK 10 HAIHIIIN B eJeKTPOHHIH (hopMi Bix cymy abo
JlepsKaBHOI BUKOHABYOI CJIy:KOM BiAMOBiAHO 10 3akoHy Yipainu «I[Ipo BukoHaBYe
TTPOBAJIKEHH ST ».

TakuM 4ynMHOM, Cy/I0Be PillleHHS € Ii/ICTABOIO JIJIsi BHECEHHSI 3MiH /10 PEECTPY,
SIKi BKe BiZIOYJIMCS, KOJIU Take PillleHHsT BCTYIUJIO B 3aKOHHY CUJIY. 3a TaKUX YMOB
KOPIIOPATHUBHI TPABOBIJIHOCUHU € TPUITMHEHUMHU 3 MOMEHTY BCTYIy BiJIITOBiZIHOTO
pillleHHsT B 3aKOHHY CHJy, TOOTO B MOMEHT Mepexo/y IpaBa Ha 4acTKy 10 HOBOTO
BJIACHUKA, MI0 KOPEJIOETHCS 3 MEPIIUM MiJ[X0J0M /10 BU3HAUEHHSI MOMEHTY TIPUIIU-
HEHH$I KOPIIOPATUBHUX IIPABOBITHOCHH.

Hactynna mifcraBa — IpUIUHEHHS KOPTOPATUBHUX ITPABOBITHOCUH IISIXOM
BUXOJy yY4aCHHWKA 3 TOCIOAapChKOTO ToBapucTBa. ¥ 3akoHi Ykpainu «IIpo ToBapu-
cTBa 3 0OMEKEHOIO Ta JOJIATKOBOIO Bi/IMOBIAIbHICTIO» MOMEHT BUXO/Y YYaCHHKA
3 TOBAPHCTBA MMOB'SI3aHMIT 3 JIHEM JIep;KaBHOI peectpailii Buxoxy (4. 5 ¢T. 24 11poro
3axony). Ha nanr morssz, e He o3Havae, MO MOMEHTOM TTPUTTMHEHHS KOPTIOPaTUB-
HUX IIPABOBIJIHOCMH MOKHA BBaXKaTU caMe MOMEHT JlepKaBHOI peecTpallii, a Jiuiie
MOKa3ye, 110 I ABi MOAii MOXKYTb 36iraTucs B yaci.
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CBoro yacy 0yJI0 3alpOIIOHOBAHO IIKaBY KOHIIEIIIIIIO 00 BUXOAY YYaCHUKA 3
TOBapHCTBa, sIKy OyJio 3actocoBano Bepxosuum Cymom Ykpainu y ITocranosi Ilie-
wymy 2008 p., e Bka3yBaJoCh, 110 MOMEHT BUXO/y He IMOB’SI3aHUH aHi 3 PillleHHIM
3araJibHUX 300piB, aHi 3 BHECEHHSIM 3MiH /[0 YCTAHOBYHUX JOKYMeHTIB. BepxoBuwuii
Cyn YkpaiHM MOMEHTOM BHXOJAY BHM3HAB JaTy I0OJadi 3asBH IT0OCaA0Biil 0cobi
ToBapucTBa ab0 BPYYEHHS 3asBU 1IUM 0cobOaM opraHaMu 3B’s13Ky, 6€3BiIHOCHO 110
nornepeskeHHs 1po Buxif (1. 28 Ilocranosu [lnenymy Bumnioro rocnomapcbkoro
cyny Yxpainu «IIpo npakTuky posrmisiiy cyiamMu KOPIOPATUBHUX CIIOPiB» Bij 24
xoBTHS 2008 p. Ne 13) [7]. Takuit miaxia 3HAUIIOB BiATYK Y HAYKOBUX TPAIAX,
Jle HaroJIONIyBaJIOCS Ha BaKJMBOCTI MOMEHTY TOTEPEe/KEHHS YYACHUKOM TIPO
Buxizn [12, c. 134], ane we 6yB Brijsenuil y 3akoni Ykpainu «IIpo ToBapucTBa 3
00MesKeHOT0 Ta J0JaTKOBOIO BiAMOBiManbHicTIO>. Ile moB’s13aHO 3 THM, 110 3 MPH-
HHATTSM 1bOTO 3aKOHY YYaCHUKY TOBAapUCTBA 3 0OOMEKEHOIO BiIMOBIMAIbHICTIO
BJKE HEMAE CEHCY 3BEPTATHCS JI0 MOCATOBUX 0CIO TOBAPHUCTBA, B/l AKUX 3aseKaan
IIeBHI il 110 BUXO/Y yYaCHMKA 3 TOBApPUCTBA. YUYACHUK CaM MOK€ 3BEPHYTHUCH /10
peecTparopa 3 MOBiJOMJEHHSAM IIPO CBill BuXija. [agaemo, mo Takuil IpaBOBUit
MeXaHi3M a/IeKBaTHO BifoOpaskae HOPMaJIbHUI TTOPSIIOK 3/iCHEHHST CYy0' €KTUBHUX
IMUBIJIBHUX TIPaB.

Bucnosexu. BpaxoByouu HaBejieHe BUIIlE, IPU BCTAHOBJEHHI MOMEHTY IPUIIH-
HEHH$ KOPITOPATUBHUX MTPABOBITHOCUH CJIiJl KEPYBATUCS HAcaMIlepesl IMiICTABOIO JIJIst
iX IpUITMHEHHS.

Muwu HaBesm AeKinbKa KOHIENIiN (TiAX0/iB), SIKi BU3HAYAIOTh MOMEHT TIPUITH-
HEHHS KOPHOPATUBHUX TTPABOBITHOCHH, a caMe:

3 MOMEHTY BiJIUyKE€HHS YaCTKU y CTaTyTHOMY Kalitasi (axitii);

— MPOBEIEHHS JIePsKaBHOI peecTpallil 3MiH BiZJOMOCTEN PO IPUANYHY 0c00Y;
— MOBHOTO PO3PaXyHKY 3 BJACHUKOM YacTKU (AKIIii);

NPUIAHATTS BiAIOBIAHOrO pillleHHs 3arajbHUMKU 300pamMu ab0 IHIIUM yIIpaB-
JIIHCBKUM OPTaHOM TOBAPHUCTBA.

BucnoBseno npomnosuilii mom0 BJOCKOHAJEHHS TPaBOBOTO PeryJIOBaHHS
MOMEHTY TIPUTIMHEHHS KOPIMOPATUBHUX BiZIHOCWH, 30KpeMa B pa3i cMepTi ydac-
Huka. Ha mizcTaBi 3icTaB/ieHHS BCiX TPaBOBUX MeXaHi3MiB MPUTIMHEHHS KOPIIO-
pPaTUBHUX MPAaBOBIIHOCHH MOKHA 3pOOUTH BUCHOBOK TIPO Opak CEHCY B €IUHIN
KOHI[ETIil AJ4 YCiX MiICTaB NPUNMHEHHS KOPIOPATUBHUX MMPABOBIITHOCUH Yepe3
iX pisHOMAaHITHI Ta Pi3HI IPaBOBI IiACTaBU i HACHIAKU IOPUAUYHUX (PaKTiB, 110
JiexaTh y TMIATPYHTI IMX MpaBoBuX MexaHidMmiB. Ha Hamry gymKy, meBHa KOHIIET-
i € 3aCTOCOBYBAHOIO MO0 OKPEMUX Mi[ICTaB MPUTTHMHEHHS KOPTOPATUBHUX
[IPaBOBI/THOCHUH.
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The moment of termination of corporate legal relations

The long-term nature of corporate legal relations necessitates the theoretical selection of certain
moments of their emergence, change and termination. The update of the corporate legislation has
necessitated a review of the established positions on the moment of termination of corporate legal
relations, analysis and study of the legislation and resolution of problems that arise in connection with
its application. The introduction of the institution of consent in corporate legal relations necessitated a
scientific rethinking of certain aspects of the mechanism of termination of corporate legal relations. The
article investigates the main scientific approaches to determining the moment of termination of corporate
legal relations, analyzes the moment of termination of corporate legal relations depending on the grounds
[for their termination.

Based on four main approaches to determining the moment of termination of corporate legal relations,
the positions of scientists who adhere to them are studied, changes to the current corporate legislation are
analyzed, inconsistencies regarding the moment of termination of corporate legal relations are revealed.
The peculiarities of the moment of termination of corporate legal relations in case of alienation of a share
(part of a share) in the authorized capital of the company, exclusion of a participant from the company,
its withdrawal, withdrawal, recovery from the defendant (claim from his possession) to a share (part of
the share) are analyzed. Peculiarities of state registration of changes in information about a legal entity
in the aspect of determining the moment of termination of corporate legal relations are determined.
A position has been formed regarding the application of a separate approach to determining the moment
of termination of corporate legal relations on certain grounds for termination of corporate legal relations
and suggested ways to resolve existing inconsistencies in corporate law regarding certain grounds for
termination of corporate legal relations.

Keywords: moment of termination of legal relations; corporate legal relations; exclusion of the
participant; disposal; withdrawal of the participant.

44 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2021. Bun. 152



Icaesa K. O. MomeHmM npunuHeHHa KOpNopamusHUX Npago8iOHOCUH

PexomennoBane nuryBanus: Icaesa K. O. MoMeHT npunmHeHHs KOPIIOPATUBHUX [1PABOBITHOCHH.

IIpo6nemu saxonnocmi. 2021. Bun. 152. C. 36—45. doi: https://doi.org/10.21564,/2414-990X.152.223330.
Suggested Citation: Isaieva, K.O. (2021). Moment prypynennia korporatyvnykh pravovidnosyn
[The moment of termination of corporate legal relations]. Problemy zakonnosti — Problems of Legality,

issue 152, 36—45. doi: https://doi.org/10.21564,/2414-990X.152.223330 [in Ukrainian].

Haditiwna 0o pedxonezii 01.02.2021 p.

ISSN 2414-990X. Problems of legality. 2021. Issue 152 45



EKOJIOITYHE IIPABO

CyeTHoB €BreHin MNaBnosuy,

KaHouoam lopuou4HuUX Hayk, doyeHm,

cmapwud 8uK1a0ay Kagheopu ekos102i4HO20 npaed,
HauyioHanvHut opudu4Huli yHisepcumem

imeHi fipocnasa Myopoeo, YkpaiHa, m. Xapkie
e-mail: evgeny-suetnov@ukr.net

ORCID 0000-0002-4094-444X

doi: 10.21564/2414—990X.152.224701
YAK 349.6

NMPABOBI 3ACAAU
BITPOBAAKEHHA EKOCUCTEMHOIO INMIAXOAY
B AEP2XKABHY EKOAOTIYHY INMOAITUKY YKPAIHA

Cmammio npucesiueno 00CIONCEHHIO NPABOBUX 3ACA0 YNPOBAONHCEHHS eKOCUCEMHO20 NI0X00Y 6
Oepacasny exonoziuny nonimuxy Ykpainu. Ha nidcmaei anaiisy noioxcenv KI0U08UX NOLIMUKO-NPaAgo-
BUX AKMIG EKON0ZIUHOZ0 CIPAMYBAHHSL, K 3A2alvHUX, nepedycim 3axony Ykpainu «IIpo Ocnosni sacadu
(cmpamezito) depacasnoi exonoziunoi noximuxu Yxpainu na nepiod do 2030 poxy», max i 30picHmMOBAHUX
HA 0XOPOHY MA BUKOPUCTAHHS OKPEMUX NPUPOOHUX Pecypcie, 00’'€Kmie i KOMNIEKCIs, a Maxoxc npo-
ZPAMHUX DOKYMEHMIB 3 THIUX chep CYCNLIbHOZ0 HUMMsL, 00TPYHMOBAHO, W0 6CI BOHU NPSIMO Ul ONOCe-
PEOK0BAHO MOPKAIMbCS NUMAHD 30ePedcerst i 6IOH0BIeHHS NPUPOOHUX eKOCUCTEM MA 6NPOBAONHCEHHS.
exocucmemnozo nioxody. Ile dae moxcausicmo eecmu Mogy npo mendeHuyir 0o nNOCmMynoeoi «exocucme-
Mizauii> depacagnoi exonoziunoi noximuxu Yxpainu, sxa 6 MatiOymuvomy, Ha NePEeKOHAHHsL ABMOPa, MAe
nPo00KHCYBAMUCSL MA NOCUTIOBATNUCSL.

KiiouoBi cioBa: exoJioriuHe MpaBo; eKOJIOTiYHE 3aKOHOMABCTBO; €KOJIOTiYHA TMOJITUKA; €KOCHU-
cTeMa; eKOCUCTEMHUI IIiIXiT.
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IIpaBoBBIe OCHOBBI BHEJPEHHS 9KOCHCTEMHOTO NOAX0/1a B TOCYAAPCTBEHHYIO 9KOJOTUYECKYIO
MOJIUTUKY YKpPauHbI

Cmamovsi nocesiuena uccied08anuI0 NPAsossvix 0CHO8 BHEOPEHUs. IKOCUCTIEMHOZ0 N00X00a 8 20CY-
0apcmeeHHy10 IKON0ZUUECKY10 NOaumuKy Ykpaunol. Ha 0CHOBaHUU AHATU3A NOJONCEHUT KIIOUEBbIX NOLU-
MUKO-NPABOBHIX AKMOG IKOIOZUUECKO20 HANPAGIEHUS, KaK 00wux, npeicde scezo 3axona Yipaunvt <06
OcHosrvix navarax (cmpamezuu) 20CyoapCmMEentol IKOL0ZUUECKOU NOTUMUKY YKpaunvL Ha nepuod 0o
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2030 z00a», max u OPUEHMUPOBAHHBIX HA OXPAHY U UCNOILI0GAHUE OMOCTLHBIX NPUPOOHBIX PECYPCos,
06BeKM06 U KOMNIEKCO8, a MAKICe NPOZPAMMHBIX OOKYMEHMO8 U3 OpY2ux chep 06uecmeenno JeusHi,
060CHOBLIBACCS, UMO 6CE OHU NPAMO ULU KOCBEHHO 3AMPAZUBAIONM GONPOCHL COXPAHEHUS U BOCCTNAHOG-
JleHUst NPUPOOHDIX IKOCUCIIEM U BHEOPEHUs. SKOCUCTEMHOZ0 N00X00a. IMo 0aem 603MONCHOCML 2060-
pumn 0 menoenyun K noCMenennoll <aKOCUCMeMUSAUULL> 20CYOapCMBENHOLl SK0I0ZUUECKOTl NOIUMUKUL
Yepaunoi, xomopas 6 6ydyuwem, no mMuenuio asmopa, OONHCHA NPOOOIHCAMBCS U YCUNUBAMDCS.

KiroueBbie cI0Ba: 5KOJOTHYECKOE TIPABO; KOJOTMYECKOE 3aKOHOAATETHCTBO; HKOIOTUYECKAsT
MOJIUTUKA; HKOCUCTEMA; SKOCUCTEMHBIH MOIXO/,

Iocmanoexa npobéaemu. OyHiaMeHTaNIbLHOIO OCHOBOIO KOHIIEIIII CTasIoro pos-
BUTKY € €KOCUCTEMHUN ITi/1Xi/l, BAHUKHEHHS Ta MONTUPEHHS SKOTO Ha Mi’KHAPOJHOMY
PiBHI 3yMOBJICHO HEOOXiHICTIO 30epeKeHHS Ta BiTHOBJICHHS MPUPOIHIX €KOCHCTEM
sIK HEOZIMIHHOI YMOBHM iCHYBaHHSI BChOTO JIIO/ICTBA.

Haii6inbin akTUBHO eKOCUCTeMHMIA MiAXiA HUHI po3pobaseTbes B pamkax Kon-
BeHIIii PO 0XOpoHy Giosoriuroro pizHomanitTa [1], npuitasariii 05.06.1992 p. Ha
Kongepentii OOH 3 HaBKOJMITHBOTO cepefioBHINa i po3BUTKY (M. Pio-ne-7Kanetipo,
bpasunist). ¥ KouBeHilii HaBOJUThCS BU3HAYEHHSI €KOCUCTEMU SK TUHAMIYHOTO
KOMILJIEKCY YTPYTOBaHb POCJNH, TBAPUH i MIKPOOPTraHi3MiB, a TaKOX iX HEKUBOTO
HaBKOJIMITHBOTO CEPEOBUINA, SIKi B3AEMOJIIIOTH SIK €AWHe (QYHKI[iOHAJIbHE TTiJie
(cT. 2), Ta 3aKpIiIIIOIOTHCS BiAIOBiAHI 000B A3KK 31 30€pesKeHHs 1 BiAHOBJIEHHS
NPUPOIHHUX E€KOJOTIYHUX CUCTEM, a caMe: CIPUSATH X 3aXKCTY, BXKUBATH HEOOXiaHI
3ax0jiu 3 ix peabisirtarii, 3amobiraTt BIPOBAKEHHIO, KOHTPOJIIOBATH ab0 3HUIILYBATH
Yy;KOPIiJIHI BUJH, SIKi iM 3aTPOKYIOThH, TOMIO (CT. 8).

Ki1t040Bi TOJI0KEHHST €KOCHCTEMHOTO MiAXOAY BioOpaskeHi B PillleHHSIX Hapajl
KepiBHoro oprany Konsewniii 1ipo oxopony 6iopisnomanitts — Kondepentiii Cropim.
Tak, na Ilepmiit napaxi (M. Haccay, Baramcbki octposu, 1994 p.) O6yio miarsep-
JIDKEHO, 10 Bei O1ara, ekoJioriyni (hyHKINHI Ta IOCAYTH, sSKi 3a0e31e4yl0ThCs HAIIOIO
TUTAHETOIO, 3aJieKaTh BiJl PIBHOMAHITHOCTI Ta MIHJIWBOCTI T€HiB, BUIIB, TOMYISITIN
ta ekocucteM (1. 1 monaTtky no pimmenss 1/8 [2]), a Bxke wa Ipyriit napazi (m. /[xa-
kapra, [HmoHesis, 1995 p.) ekocucreMHuil miaxiz Oy/I0 BH3HAHO OCHOBOIO IS Jiii
y pamkax Kousenttil (pimentst I1/8 [3]). ITizcymrom IT’saroi nHapaau (M. Haiipo6i,
Kenist, 2000 p.) 6y710 3aTBepIKEHHS JIeTaIbHOTO PO3’ICHEHHSI €KOCUCTEMHOTO TIijI-
X0y SK CTpaTerii KOMIJIEKCHOTO YIPaBJIiHHS 3eMeTbHUMU, BOAHUMU 1 KUBUMM
pecypcamu, sika 3abesriedye ix 306epeKeHHs Ta cTaje BUKOPUCTAHHS Ha CIIPaBejl-
JIUBIN OCHOBI, a TAKOX BU3HAHHS JIIOJIEN 3 YCIM IXHIM KYJbTYPHUM Pi3HOMAHITTSIM
HEBIJI' €MHOIO YaCTUHOIO Oarathox ekocucreM (pos3aii «A» nopatky o pimennds V /6
[4]), Toni six Ha [ocTiit i Cromiit Hapamax (M. laara, Himepaanam, 2002 p. ta m. Kya-
na-Jlymmyp, Magmaiizisg, 2004 p.) Oyau o6roBopeHi MUTaHHS MPAKTUYHOI pearisariil
€KOCUCTEMHOTO TIIXOy Ta yXBaJIeHi PIllleHHS MO0 MOTO BKJIIOUEHHS B TOJITUYHI
JOKYMEHTH, TIPOIECH TIJIAHYBAHHSI Ta CEKTOPasbHi Tanu (y JTiCiBHUIITBO, prubaib-
CTBO, CLIIbCbKE TOCIIOIAPCTBO TOII0) HA MiCIIEBOMY, HAIlIOHAJTLHOMY 1 PErioHAIbHOMY
piBusix (pimenns VI/12 [5] 1 VII/11 [6]).

3 momenty partudikanii Konsenuii npo oxopony Giopisnomanitrtsa y 1994 p.
[7] Ykpaina B3sia Ha cebe MisKHApPOIHI 30008’ sI3aHH 31 30epeKeHHS 1 BiIHOBIEHHS
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TIPUPOTHUX €KOCUCTEM Ha CBOIN TEPUTOPIi Ta BIIPOBAKEHHS €KOCUCTEMHOTO TiIXOY,
y TOMY YHUCJIi B IePKABHY €KOJIOTIYHY MOJITUKY.

Ananiz ocmaunix docaidxcensv i nyoaikayii. Baromuit BHECOK y pO3po-
GJIeHHST TTUTaHb JIEePKABHOI €KOJIOTIYHOI TMOMITUKY YKpaiHu, 30KpeMa ii OCHOBHHMX
HaNpsAMiB, 3poOWAKM Taki BigoMmi BYeHi-npaBo3HaBlli, 9K B. I. Auapeiines
(V. 1. Andreitsev), I. B. AnicimoBa (A. V. Anisimova), I I. Bamox (H. 1. Baliuk),
A. II. Terbman (A. P. Getman), O. C. 3apxunpkuii (O. S. Zarzhytskyy), 1. I. Kapa-
kamr (I. 1. Karakash), B. B. Kocrumpkuii (V. V. Kostytskyi), M. B. Kpacuosa
(M. V. Krasnova), H. P. Masmmiesa (N. R. Malysheva), B. B. Hocix (V. V. Nosik),
A. K. Cokomosa (A. K. Sokolova), 0. C. Illemmyuenko (Yu. S. Shemshuchenko)
Ta iH. [ Xoya HayKOBIlI TPUIJIAIOTh CYTTEBY yBary 3azHaueHiil Temi, ii ekocucTeMHa
CKJIA/IOBA 3ATUINAETHCS MAJIOJIOCTIIKEHOT0. 3 OTJISIIY Ha 1l Mema cmammi 1oJisiTae
B JIOCJI/I>KEHHI TIPABOBUX 3aCa]] YIIPOBA/PKEHHS €KOCUCTEMHOTO ITi/IXO/Y B JIePKaBHY
eKOJIOTIuHY 1OMTUKY Ykpainu. OKpeMi aclieKTH 3asBJIeHOl IPOOIeMAaTHKI MU CTUCIIO
BUCBIT/IIOBA/IN B HalMX TomnepeaHix mybmikaiisax [8; 9; 10], mpore, 6e3cyMHIBHO,
BOHA TTOTPeOYE TMOAIBINOT0 BUBYEHHS Ta y3araJlbHEHHSI.

Buxnao ocnoenozo mamepiany. Y BiTUM3HSIHIN €KOJIOTO-1IPaBOBIll JliTepaTypi
HAYKOBIIMHU 3aIlPOIIOHOBAaHA Ilijla HU3Ka (POPMYIIOBaHb JEP:KABHOI €KOJOTTIHO1
momituku. B. I. Auzgpeiine (V. I. Andreitsev), mpumipom, posrisizac ii Sk opraHisa-
IIMHY Ta PEryJSTUBHO-KOHTPOJBHY MiSIJIbHICTD CYCHIILCTBA 1 IEP:KaBU, CITPSIMOBAHY
Ha OXOPOHY, HEBUCHAXKJIMBE BUKOPUCTAHHS Ta BiJITBOPEHHS NMPUPOIHUX PECYPCIB,
03/IOPOBJIEHHS JIOBKIJsA, eeKTUBHE MOETHAHHS (DYHKIIN TTPUPOTOKOPUCTYBAHHS
Ta OXOPOHM IIPUPOAH, 3a0e3ledeHHss HOpM ekoJioriunoi 6esnexku [11, ¢. 115]. Ha
nepekonants O. C. 3apxuiibkoro (O. S. Zarzhytskyy), ekosoriusa nositika sBJsie
co6010 KOMILTEKC 3ac00iB i 3aX0/iB, CIPSIMOBAHUX CYCIIJIBCTBOM 1 JEPKaBOIO Ha
OXOPOHY Ta 03JI0POBJICHHS TOBKIJIs, e(heKTUBHE TIOE/HAHHS TTPUPOJIOKOPUCTYBAHHS
i IPUPOZOOXOPOHN Ta 3abe3MeueHHs] HOPMAIbHOI JKUTTEMISIBHOCTI TpoMasiH |12,
c. 9], a na nymky I B. AnicimoBoi (A. V. Anisimova), BOHa € CUCTEMOIO TTPABOBUX,
OpTaHi3aIlifHNX, EKOHOMIYHUX, COIIAIbHUX, 1/ICOJIOTIYHUX Ta iHIITUX 3aX0/IiB IePKaBU,
AKi BXKMBAIOTHCS 37151 30epesKeHHsT OE3MEUHOTO JIJIsT ICHYBAHHSI IPUPO/IH, 3aXKCTY
JKUTTS 1 3I0POB’S HACEJICHHSI, IOCATHEHHST TAPMOHIITHOT B3AEMO/IiT CYCITITbCTBA 1 TIPH-
PO, OXOPOHM, PAIliOHATLHOTO BUKOPUCTAHHS Ta BiZITBOPEHHS TPUPOIHNX PECYPCIB
[13, c. 138].

[pyHTOBHE BM3HAY€HHS €KOJIOTIUHOI MOJITUKH, IKE BPAaXOBYE 1i €KOCUCTEMHY
ckaanoBy, 3anpornonyBas A. II. Terbman (A. P. Getman), cTBepkyioun, 1o 1e —
JUSJIbHICTD Iep:KaBUy, IO CIIPIMOBAHA HA JIOCATHEHHS MPIOPUTETHUX (CTPATEriuHuX)
IiJIel, a came: 30epeKeHHsT MPUPOJHUX 00’€KTIB Ta KOMILIEKCIB, €KOCUCTEM, ITil-
TPUMaHHS iX IJTIICHOCTI Ta sKuTTE3abe3medyBaIbHUX (DYHKINH, CTATOTO PO3BUTKY
CYCIIJIbCTBA, MiIBUIIEHHS SKOCTI HaBKOJUIIHBOIO IMPUPOJHOIO cepeloBUIa Ta
JKUTTS, TIOKPAIIeHH 3/I0POB’sl HaceJieHHs 1 ieMoTpachivHOl CUTYyaIlii, 3apoBa/I>KEHHS
6€e3BiXOHUX 1 MAJOBIAXOAHUX, €KOJIOTIYHO YMCTUX TEXHOJIOTIH, PO3BUTKY €KOJIO-
riyHoi OCBIiTH 1 BUXOBaHHS, 3a0e3IIe4eHHsT €KOJIOITYHOI Oe3eKH JepKaBU Ta 3aXUCTY
€KOJIOTIYHUX TIpaB Ta iHTepeciB TpoMaasaH. Exosioriuna moiTiKa YKpaiHu poarJisia-
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€ThCA SK IHTErpoBaHUN (DaKTOP COiaTbHO-eKOHOMIYHOTO PO3BUTKY JIEP/KABU, SKUI
cripusie 3a0€3MEYEHHIO TEPEXO/LY JI0 CTAJIOr0 PO3BUTKY €KOHOMIKM Ta BIPOBA/KEHHS
€KO0JIOTTYHO 30a1aHCOBAHOI CUCTEMU TIPUPOAOKOpHCTYBaHHs |14, ¢. 275-276].

Posmnounnatoun nociiizkeHHs MTPaBOBUX 3aca]] JAeP:KaBHOI €KOJIOTIYHOI TTOJIiTUKN
Ykpainu, 3ayBasKnMo, 10 TUTAHHS OXOPOHU TIPUPOTHUX €KOCUCTEM i BIIPOBA/KEHHS
€KOCHCTEMHOTO TIi/IXO/Ty MOXKHA MPOCTEKUTH 1€ B « OCHOBHUX HAIPsIMax Jiep>KaBHOI
HOJITUKY B Tajly3i OXOPOHU JOBKL/LISA, BUKOPUCTAHHS IIPUPOIHUX PECYPCiB Ta 3a0e3-
nedyeHHst ekoJiorigHoi 6esmekns Bix 05.03.1998 p. [15], me maerbest xapakTepucTUKa
Ti€l KPU30BOI €KOJIOTIYHOI CUTYallii, y sIKiil OMUHUIACh YKpaiHa, Ta 3aKPIlao0ThCI
BiIMOBI/IHI MIIAXYW 11 mojoanHud. Tak, y posfiii 8 3a3Ha4aeThcs, M0 TOPYIIEHHS
HOPM SKOCTI BOJIM JIOCATJIO PiBHIB, dKi BEyTh ZI0 AETPa/iailii BOJHUX €KOCUCTEM i
BHMIKEHHSI TIPOJAYKTUBHOCTI BOJOIM, a JJIsi €eKOCUCTeM OiIbIIOCTI BOAHUX 00 €KTIB
BJIACTUBI €JIEMEHTH €KOJIOTIYHOTO Ta MeTabOoJIIYHOTO Perpecy. 3 METOI0 MO0JAHHST
X SABUI y PO3ALT 27 3aKpillJIeHO JIOBTOTEPMIHOBI I1iJIi TOJITUKU PAIliOHATBHOTO
BUKOPHCTAHHS Ta BiJIHOBJIEHHS BOJAHUX PECYPCIB Ta €KOCUCTEM, Cepejl IKUX € 3a0e3-
neYeHHsT CTIfKOTO (DyHKIIOHYBAHHS BOJXHOTO 00'€KTa SIK €JIeMEHTY TPUPOIHOTO
cepeioBHIia 3 000B’SI3KOBUM 30€PEKEHHSIM BJIACTUBOCTI BOIHUX €KOCHCTEM BiJIHOB-
JIIOBATH AKicTh Boau. [lami BKa3yeThCs, MO BCi I TOCATAIOTHCS MIJISTXOM TTOEeTall-
HOTO 3/IiIICHEHHS KOMIIJIEKCY 3aXO/IiB, JI0 SKUX, 30KpeMa, HAJIEKUTD i BIIPOBAKEHHS
€KOCHCTEMHOTO PEeryJIioBaHHs HOTPed BOAOCIOKUBAHHS (I1. «a» 4. 2).

Posnopsipkennsam Kabinery Minictpis Ykpainu 17.10.2007 p. Gysa cxsajieHa
Konrierniig HaiioHaabHOI €KOJOTIYHOT TOMTUKY YKpainu Ha tepiozn 10 2020 poky
[16]. dx i B monepennboMy JOKyMeHTi, leBHY yBary B KoHiiemniiii nmpuisieHo eKo-
JIOTIYHUM TIpobsieMaM JepKaBy, ajie FOJIOBHUI akKIeHT 3pobjieHo Ha moTpebdi pos-
pobJIeHHST OHOBJIEHOT HAI[lOHAIBHOI eKoJIoriyHOol nosiTuku. Harosomnryerbes, mo 3a
nepion, skuil MutyB 3 1998 p., Ha MiXKHAPOAHOMY PiBHI BifOyIMCS BaXKIUBI MO/,
SIKI BUBHAUWJIM TTOJQJIBINII PO3BUTOK €KOJOTIYHUX CTPATETiH, 110 3yMOBJIIOE HEOO-
XiZIHICTH PO3POOIEHHST TPOEKTY HOBOTO CTPATETIYHOTO JOKYMEHTA Ha IOBTOCTPOKOBY
nepcriektuBy — CrpaTerii HaIliOHAIBHOI €KOJIOTIUHOI TOJMITUKY YKpPaiHU Ha Mepiof
10 2020 poxky.

[lo toro x, y KoHiemnitii po3KpUBa€eTbCs MeTa, OCHOBHI I1iJIi Ta 3aBAaHHS HaIli-
OHAJIBHOI €KOJIOTIYHOI oM THKYA YKpaiau. OHUM i3 TaKUX 3aB/laHb € TPUTTUHEHHS
BTpaT 6i0JIOTIYHOTO Ta JIAHAMAGTHOTO Pi3HOMaHITTsI, (JOPMYyBaHHSI €KOJOTIYHO]
Mepeski Ta pO3BUTOK 3amoBifHoi cripaBu (1. 8), 1m0 mepenbadyae 3HWKEHHS PiBHS
3abpyatenHss A30BCbKOro i YopHOTO MOpIB, BiIHOBJIEHHS MOPCHKHUX €KOCHCTEM,
OXOPOHY Ta 30epeskeHHs MOPChKOTro 6io- Ta JaHmamadTHOrO pisHOMaHITTS (ab63. 2
1. 8), CTBOPEHHS i BIPOBA/KEHHSI AU(ePEHIIIIOBaHOI CUCTEMU HAYKOBO-OOIPyHTO-
BaHOI BapTiCHOI OIIHKY 06’€KTiB GiI0PI3HOMAHITTSI i3 3aCTOCYBAHHIM €KOCHCTEMHOTO
migxony (a6s. 7 1. 8).

KpiM ocHOBHUMX 3aBjiaHb €KOJOTiYHOI moJiTuku, y KoHieniii BcTaHOBIeHI
3aB/IaHHsI, CIIPSIMOBAHI Ha €KOJIOTIYHO 30alaHCOBaHE BUKOPUCTAHHST TIPUPOTHUX
pecypciB. Cepest HUX MOKHA BUOKPEMUTH HEBUCHAXKIMBE BUKOPUCTAHHSI TBAPUHHUX
1 POCTMHHUX PecypciB Ta eKOJori3allifo JicoBoro rocnogapersa (1. 3), 1o, y CBOIO
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yepry, mependadae 3anpoBayKeH s Kiacudikaiii (pyHKIIN 1 HAIPSAMIB BUKOPUCTAHHS
€KOCHCTeM, 3a0e3TeUeHHsT TIPOBEEHHST X eKOJIOT0-eKOHOMIUHOI OI[iHKU SIK OCHOBH
ST BU3HAYEHHST MOKJIMBOCTI Ta €KOJIOTIYHO JIOMYCTUMUX OOCSITIB BUKOPUCTAHHS
CUPOBMHHOI CKJIax0Boi ekocucTemu (a63. 1 1. 3), a TaKOXK BIPOBAIKEHHS €KO-
CUCTEMHOTO TiIXOy B CUCTEMY BeleHHS JIiCOBOTO TOCHOAPCTBA Ta KOMILJIEKCHOTO
BUKOPHCTAHHS JiicoBUX pecypciB (a63. 8 1. 3). JlopeyHo HmigAKpecauTH, o 3TiJAHO 3
Komnrentiiero eKocucTeMHUI TMi/IXi/T BU3HAHO YMOBOIO TTiIBUIIEHHS TPOTyKTUBHOCTI
MPUPOHUX PecypciB, ajpke B a03. 1 1. 7 HjeTbcst PO Te, MO BIAOCKOHAJEHHS Ta
HaOJIVKEHHST €KOJIOTIYHOIO 3aKOHOABCTBA YKPAIHU 10 €BPOIECHKOTO, 3MiI[HEHHST
IHCTUTYITIOHAIBHOTO MOTEHIiaTy TPUPOJIOOXOPOHHOI JiSIIBHOCTI JIep:KaBU Ta CTBO-
peHHsT eeKTUBHUX IHCTPYMEHTIB €KOJIOTTYHOT MOJIITHKY TTepeibavyatoTh i IBUIIEHHST
MPOAYKTUBHOCTI PeCypCiB ILJISIXOM BIIPOB/IKEHHS €KOCUCTEMHOTO MiIXO/Y.

UYepes nexisbka pokiB CTpaTerid HAIliOHATBHOI €KOJOTITHOI MTOTITUKH, TIPO SKY
iittocst y Konreniiii, 6y/a satsepiskera 3akoHoMm Ykpainu «IIpo OcHoBHi 3acau
(cTpareriio) mepskaBHOI €KOJIOTIYHOI TOJITUKK YKpainu Ha 1mepion 10 2020 poky»
Bix 21.12.2010 p. [17]. ¥ nboMy HOPMATMBHO-IIPABOBOMY aKTi 3aKPiIlTIOBAINCDH
NPUYUHE €KOJIOTTYHUX TIPo6JIeM YKpaiHu, cepell SIKUX: HelloBHe 3abe3redeHnst bara-
TOIIBOBOTO, OE3TEPEPBHOTO TA HEBUCHAKIMBOTO BUKOPUCTAHHST JIICOBUX €KOCUCTEM,
KaTacTpodivHe 3MEHIIEHHST TUIOMII CTETIOBUX €eKOCHUCTEM, TTONMPEeHHsST HeabOPUTeHHIX
BUJIIB Yy IPUPOAHUX EKOJOIIYHUX CHCTEMaX, MOBIIbHUI PO3BUTOK YIIPaBJIiHHS 36e-
peKeHHSAM GiOJIOTIYHOrO PI3SHOMAHITTS MPICHOBOIHUX 1 MOPCHKUX €KOCHUCTEM TOTIO
(posmin 1), a TakoX BHM3HAUaJIach MeTa HAIIOHAJIBHOI €KOJIOTIYHOI TTOJIITUKN — CTa-
Gistizallis Ta IMOJIIIIEeHHs CTaHy HAaBKOJMIIHBOTO IIPUPOAHOIO CEPENOBHINa YKPaiHU
MIIJITXOM 1HTETpallil eKOJIOTIYHOI TMOJITUKU /10 COIiaJhHO-eKOHOMIUHOTO PO3BUTKY
JIepKaBY JIJIST TADAHTYBAHHSI €KOJIOTIYHO Oe31eYHOT0 PUPOIHOTO CEPEIOBUINA ISt
JKUTTS 1 37I0POB’sl HaCeJIeHHs, a TAKOK BIIPOBAJKEHHS €KOJIOTIYHO 36a1aHCOBAHO]
CUCTEMHU TIPUPOIOKOPUCTYBAHHS Ta 30€pesKeHHsI TIPUPOIHUX eKocucTeM (po3mii 2).

[lnga nocarnenHs BKazaHoi MeTH ILJIaHyBaJocs 3/1HCHEHHS HU3KU 3aB/laHb,
3YMOBJIEHUX CTPATETIYHUMU IIJISIMUA HAIlIOHAJIBHOI €KOJIOTIYHOI TOMTUKU (PO3iT 3).
Ha mizcraBi anamisy Takux 1ijieil i 3aBIaHb MOKHA BUJIIJIUTH Ti, 110 GE310CEPeTHBO
CTOCYBAJIMCh €KOCHUCTEMHOTO Ii/IX0/y. 30KpeMa, OIHUM i3 3aBlaHb y cdepi moin-
IIEHHsI €KOJIOTTYHOI CUTYyaIlil Ta TiABUIEHHS PiBHS €KOJIOTIYHOI Ge3neku (1iab 2)
6ys10 po3pobJieHHsT Ta BUKOHaHHs 110 2015 p. T1aHy 3aX0/IiB MIO/I0 3MEHIIIEHHST PiBHS
3a0py/IHEHHSI BHYTPIIIHIX MOPCHKUX BOJ i TEPUTOPIaJIbHOTO MOPS JJIst 3alI00iraHHst
3POCTAHHIO AHTPOIIOTEHHOTO BIJINBY HAa HABKOJUIITHE TTPUPOJIHE CePeOBUIIE Ta
BifIHOBJIeHHA ekocucteMu HopHoro i A3oBchbkoro MopiB. A cepes 3aBianb y cdepi
HPUIIMHEHHST BTPaT 0i0J0riyHOro Ta JaHAMAGTHOrO PI3HOMAHITTS i (hOpMyBaHHS
exoMepexi (1iib 5) Bu3Havanuch Taki: 1) crBopenns g0 2015 p. cucremMu 3amo06ix-
HUX 3aXO/[iB CTOCOBHO BH/IiB-BCEJIEHIIIB Ta 3a0e31eueHHsI KOHTPOJIIO 32 BHECEHHSIM
TaKUX BUJIIB JI0 eKocucTeM; 2) mposeenust 10 2015 p. indopmartiitHo-IpoCBITHHIIb-
KOi KaMIIaHil 0/I0 IHHOCTI eKOCUCTEeMHUX TTOCIYT Ha MPUKJI/Il eKocucTeM YKpaiHu,
dbopmysannst 10 2015 p. Ta oAaIbIe 3aCTOCYBaHHS BaPTiCHOI OIIHKY I[UX MTOCJIYT;
3) BrpoBamkerHs 10 2020 p. eKOCUCTEMHOTO T/IXO/Y B YIIPABIIHCBKY iSJIbHICTD Ta

50 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2021. Bun. 152



CyemHos €. I1. [Ipasosi 3acadu 8npo8adxeHHs eKoCUCMeMHO20 Nioxo0y 8 0epXaeHY eKOI02i4HY ...

a/lanTailist 3aKOHOIABCTBA YKPAiHU 11010 30epekeHHsT HABKOIUIITHBOTO TIPUPOHOTO
CepeIoBUINA BiAMOBITHO 10 BUMOT AupekTuB EBporneiicbkoro Coro3y. Kpim 11poro,
nporsirom 2016—2020 pokiB mepembayaocs: 3MiHCHUTH €KOCUCTEMHE TIaHyBaHHSI
(po3min 5).

Binrak, Ha mizctaBi koMIIeKCHOTO aHami3y 3akiaajeHnx y Crparerii 2020 metu
Jlep>KaBHOI €KOJIOTIYHOI TIOJIITUKHY, a TAKOXK CIIPIAMOBAHUX Ha ii IOCATHEHHS CTpaTeriy-
HUX IIiJIeil 1 3aBIaHb, MOJKHA II00AYUTH, 110 Y HABEAECHOMY JOKYMEHTI BIIPOBAKEHHS
€KOCHCTEMHOTO TIX0LY PO3IJISAAIOCH MEPEYCiM y paMKax 30epesKeHHsT TPUPOIHUX
€KOCHUCTEM SIK OJTHOTO 31 MINAXIB JOCSATHEHHS METU JIep:KaBHOI €KOJOTiYHO1 TOJIi-
TUKU — cTablaisalii Ta MOJIIIIeHHs CTaHy AOBKILIA YKpaiHu.

Mexanizmom Brisernst Crparerii 2020 6ysio HazBarno HarionanbHuii 1ian i 3
OXOPOHM HaBKOJIMIITHBOTO MTPUPOHOTO CEPEIOBUIIA, 0O0B’SI30K PO3POOKH Ta 3aTBEp-
JUKEHHST IKOTO ToKJaazaBca Ha KabGiner Minicrpis Ykpainu. Takuii Ilnan aiii, xe
BCTAHOBJIIOBAJINCH KOHKPETHI Cy0’'€KTH BUKOHAHHSI, 4iTKi CTPOKM Ta JKepesa (iHaH-
cyBanHs, OyB 3arBepiskennit juiie Ha 2011-2015 poku [18], a mpoext [Lnany miit
Ha 2016-2020 poku GyB MiATOTOBJIEHWIT, BAHECEHNU HA TPOMAJChKe 0OTOBOPEHHS,
0OroBOpEHHMil, OJ[HAK MPUNHATHIT He OyB, 1110, 6€3YMOBHO, HETATUBHO MO3HAYUIOCH
Ha peaJii3ailil BUIleHaBeIEHUX IIiJIel i 3aBaHb.

Ha 3miny Crparerii 2020 6ysio npuitnsito ta BBesieHo B aiio (28.02.2019 p. ta
01.01.2020 p. BiamoBigHO) 3akoH Ykpaiau «IIpo OcHoBHI 3acazu (cTpaTeriio) ep-
’KaBHOI €KOJIOTIYHOI MOMITUKN YKpaiau Ha nepion 10 2030 poky» [19]. 3a croBamm
KOJIMIIHBOTO MiHicTpa exosorii Ta mpupoaHux pecypciB Ykpainu O. M. Cemepaxa
(O. M. Semerak), 3aBranus HOBoi Crparerii crpsiMoBaHi He JiuIiie Ha MOXOJAHHS
HACJI/IKIB eKOJIOTIYHNX TIpoOsieM B YKpaiHi, a il Ha YCYHEHHST «KOPEHEBUX» MPUIIH
ix BuHnKHeHH. «CrucTtema, sSIKy MU 3aKJIaiu B OHOBJIeHY CTpaTerito, — MiJIKPeCJIoe
BiH, — YCIIIIHO /i€ Y €BpOIeNchKIX Kpainax. Bessanepeuno, BoHa Ma€ GyTH ampo-
6oBaHa B Hamux peanisx. Ile mokTpuHa GopMyBaHHS HOBOI €KOJIOTIYHOT TTOMITHKI>
[20].

3nebibiroro nosutushy oiinky Crparerii 2030 gaoTh i Haykosii. Ha nepexo-
HanHsa A. I1. Terbmana (A. P. Getman), npuiiHATTS 1bOTO JOKYMEHTA CTAJI0 BAXKJIN-
BUM KPOKOM Ha XY (DOPMYBaHHS Cy4acHOI HAI[IOHATBHOI €KOJIOTIYHOI TIOJIITUKH,
aJiKe BiH CKEPOBaHUM Ha meperJis il IPiOpUTeTHUX, NeplioyeproBux 3aB/aHb, 1110
MOB’SI3aHO 3 TiAMUCAHHSM Yroau Tpo acoriario Ykpainu 3 €C, i 3abe3nedeHHsIM
MOETAITHOTO HAOMMKEHHST €KOJIOTIYHOTO 3aKOHOAABCTBA JI0 BI/TIOBITHIX [TUPEKTUB
€C. Came 11g Crparteris, akIeHTY€ BUYCHUN, MA€ CTATH OPIEHTUPOM [IJIST TTOAJIBIION
cHUCTeMaTH3allii eKOJOTIYHOTO 3aKOHOIABCTBA B KOHTEKCTI €BPOIHTETPAifHUX IIPO-
necis [21, c. 57].

Takoxx cxBaJabHO TIOJO 3aTBepKeHo1 3akoHoM Crparerii 2030 BUCIOBIIOETHCS
B. B. Hocik (V. V. Nosik), 3a morsiziom sIKoro 3 BBeJIEHHSIM HOTO B Ii0 JiepKaBHa
eKOJIOTiYHa IOJITHKA B YKpaiHi Ma€ 3/iiiCHIOBATHCS Ha HOBUX 3acajlaX 3a0e3leueHHst
B3aEMOII1 JIIOMIMHU Ta IPUPOJIH, CEPE IKUX BaAPTO BUOKPEMUTH 30€PEKEHHS] TAKOTO
CTaHy KJIMaTUYHOI CUCTEMU, SKUI YHeMOXJIUBUTD Ii/[BUIIEHHSI PU3UKIB IS 3/10-
POB’s Ta GJIATOTIOYYYsI JIIO/IEH i HABKOJIUIITHBOTO TIPUPOIHOTO CEPENOBHUINA, a TAKOXK
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nocsiruennst Ykpainoio Iliseit cramoro po3Butky, 3atBepzkernx y 2015 p. na CamiTi
OOH 3i cramoro possutky B pamkax 70-i cecii Tenepamproi Acambiei OOH [22,
c. 24].

3apajiu CrpaBe/IJTNBOCTI 3ayBAKUMO, 10 BKa3aHWH 3aKOH IIe Ha CTaJlii TPOEKTY
He 3aBXAM cipuiiMaBcs MO3UTHUBHO. O3HAHOMMBIIMCH 31 3MICTOM 3aKOHOIIPOEKTY,
3anpornoHoBaHoro MiHIpupoan YKpainu, i TOPiBHABIIN WOTO MOJIOKEHHS 3 YUNHHOIO
na toii yac Crparerieio 2020, I I. Bamok (H. 1. Baliuk) Buciosuia gymky, 1mo crpa-
TEeTIUHi IiJIi Ta 3aBAaHHS, Ha JOCSITHEHHS SKUX CIIPSIMOBaHA HalliOHAJbHA €KOJIOTigHA
noJitrka 3rigno 3i Crparerieio 2020, 3a1MIIal0THCS HEAOCSIKHUMEU ab0 TOYHIIIE —
JlepsKaBHA €KOJIOTIUHA TIOJIITUKA, SIKA TPOBOAUTHCS B YKPAiHi IIPOTSITOM TPUBAJIOTO
Jacy, He JI0CcATJIa BU3HaUeHuX Itijiedl. OIIHIOIYN 3aKOHOTIPOEKT, AOCTIAHUII AiHIILIIa
BUCHOBKY, 1[0 3alIPOIIOHOBAHUI HIOMTO PyX BIIepe HACIPAB/L € «TYIIIOBAHHAM> Ha
MICITi, @ TOMY HUHIIIIHIO CTaJi10 MOXXHA HA3BATU <«IIPOCTUM T€Pe3aTBEPIKEHHIM»,
sIKa HIYOTO He BUPIIIYE i HIKOTO Hi /10 Yyoro He 30608’s13ye. He Tak morpibHa HOBa
pemakitist Ctparerii, Ik caMe CTBOPEHHSI YMOB, 32 SIKMX BUKOHAHHS i TI0JIOKEHD GYJI0
6 edexTUBHUM i MaJIo O3UTUBHI Hacaiaku [23, c. 9].

Ha xoHkpeTHi Bajiu BXke TPUHHATOr0 3aKOHY 3BepHyJia yBary i [. B. AnicimoBa
(A. V. Anisimova), 3a3Ha4uBIITH, IO 1ell 3aKOH, SKU BBAXKAETHCS JOKYMEHTOM
JIOBTOCTPOKOBOTO /I€P;KABHOTO TITAaHYBAaHHS, HA JKajlb, € PUKIAJOM HETOCJIiI0B-
HOTO, JIBO3HAYHOTO, /IeKJapaTUBHOTO I aJOriYHOTO BUKOPUCTAHHS TEPMiHiB, 1110
MiITBEP/KYETHCS, 30KpeMa, TTO3HAYEHHSIM METH JIePKABHOI €KOJIOTIYHOI MOJIITUKH,
Jie OJTHOYACHO BKMBAIOTHCSI TaKi CJIOBOCIIOJNYYEHHS, SIK «[00PUI CTaH JOBKIJIS» i
«gucre Ta Ge3nevyne J0BKiLIst». KpiM 11b0r0, MiIe BueHa, BUKIMKAIOTH 3/[UBYBaHHSI
PaBOBi KOHCTPYKIIii, TOUHIIIE JIOTIYHICTD iX TTOOYI0BH, 3aKjIajleHi MPU OKPeCTeHH]
IIPAaBOBUX 3acajl JIepKaBHOI ekoJoriunoi mosituku [13, c. 563].

[Toromxyiounch i3 3ayBaKEHHSIMU TIO/I0 3MICTOBHOI 1 TEPMiHOJIOTIYHOI HEJO-
CKOHAJIOCTI 3aKOHY, MyCUMO, TIPOTe, BU3HATH, 10 B KOHTEKCTi BIPOBA/LKEHHS €KO-
CHUCTEMHOTO TIIXOY WOTO MPUNHATTS He € <TYHIIOBAHHAM» HA MICIIi Ta <ITPOCTUM
Hepe3aTBepIKeHHsIM», OCKIJIBKKM caMe B I[bOMY HUTaHHI BiZOYIMCh KapAuHaIbHI
3MIiHMU.

Tax camo, gk i B nonepesHiii, y HoBiit Ctparerii 2030 cyTreBa yBara npujiis-
€ThCsT 30€PEKEHHIO 1 BIIHOBJICHHIO MTPUPOIHUX €KOCHCTEM Ta BIIPOBAKEHHIO €KO-
CHICTEMHOTO TIXO/MY. YKa3yEThCSI, IO OJHUM 3 OCHOBHUX 3aBJaHb JJIsT 3a0e31TeUeHHsI
CTaJIOTO PO3BUTKY IPUPOAHO-PECYPCHOTO TOTeHIiany YKkpainu (11ijab 2) € mokpa-
MIEHHS CTaHy YPaKeHNX €KOCUCTEM, TO/Ii IK 3aB/IaHHSAMM 31 3HIKEHHS eKOJTOTIYHUX
PM3UKIB 3 METOI0 MiHIMi3alliil iX BITMBY Ha €KOCUCTEMH, COIIaIbHO-€KOHOMIUHUHI
PO3BUTOK Ta 3/I0pPOB’sT HaceneHHs (IiJib 4) € 3MeHIIeHHST aHTPOMOTEHHOTO BILJIUBY
Ha exocucreMu YopHOro it A30BCHKOTO MOPIiB, 3amobiraHHs PO3MOBCIOIKEHHIO
IHBa3iiHUX BUJIB Ta KOHTPOJb 32 1X TOSIBOIO Ta PO3TMOBCIO/KEHHAM y TPUPOIHUX
€KOCUCTeMaX, y TOMY YHMCJi MOPCHKUX.

Pasom i3 Tum, Ha Binminy Bix Crparerii 2020 y Crparerii 2030 exocuctemna
CKJIAZIOBA YiTKO IMPOSIBJISIETHCS W Cepejl OYiKyBaHMX Pe3yJbraTiB ii peasizaiii, 60
BizmosizHo 10 po3aiay VI 'y 2030 porti Ykpaina Mae A0CATTH TaKOTO PiBHS 30aaH-
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COBAHOTO (CTAJIOTO) PO3BUTKY, 32 SKOTO 3aJIEKHICTh Biji BUKOPUCTAHHS HEBIIHOB-
JIIOBAJBHUX TIPUPOHUX PECYPCiB Ta 3a0pyaHEHHS HABKOJIUITHLOTO MPUPOTHOTO
cepenoBuIa OyayTh 3B€/IEH] 10 eKOCUCTEMHO TIPUNHSATHUX PiBHIB.

OpHak HaMiCTOTHINIA BIIMIiHHICTh IOJIATAaE B TOMY, 1110 3rifiHO 31 CTpareriewo
2030 BIpoOBaKEHHSI €KOCUCTEMHOTO MiJXOAY € BaKJIMBUM He TiJIbKHU JJist 36epe-
JKEHHsI TTPUPOHUX €KOCUCTEM, a U Juist 30a/IaHCOBAHOTO MTPUPOJOKOPUCTYBAHHST Ta
3abe3IleyeHHs IpaBa TPOMA/ISH Ha 4KcTe i Ge3ledHe JOBKiJLIA, 1 3arajoM, BIIPOBa-
JDKEHHST €KOCUCTEMHOTO TIi/IXO/[y BU3HAHO HEOOXiIHOI YMOBOIO [OCSTHEHHSI METH
JIePKABHOI €KOJIOTIUHOI mosiTuku B 1isiomy. Tak, y poamini 11, ge 3akpinatoerbes
MeTa, 3acaji, IPUHINAIN i IHCTPYMEHTH TaKol MOJITUKH, TPOTOJIOUIEHO, 10 «MeTOI0
JIepsKaBHOI €KOJIOTTYHOI TTOJITUKK € JOCATHEHHS [0OPOro CTaHy JOBKIJLIS IIJISIXOM
3aMPOBAKEHHS €KOCUCTEMHOTO ITi/IXO/Ty JI0 BCiX HANIPAMIB COIiabHO-eKOHOMIYHOTO
PO3BUTKY YKpaiHu 3 MeTOIO 3a0e3MeueHHsT KOHCTUTYIITHOTO MpaBa KOKHOTO rpoMa-
JISHUHA YKpaiHu Ha yucre Ta Oe3redHe MOBKLIISA, BIPOBA/KEHHsT 30aTaHCOBAHOTO
MPUPOJOKOPUCTYBAHHS 1 30epesKeHHsT Ta BiJIHOBJIECHHS TPUPOIHUX €KOCHCTEMS.

[TosmoxkeHHd BKazaHOTO 3aKOHY Ta MPOIMTOBAHA META JIEPKABHOI €KOJIOTIUHOI
HOJITUKH, Ge3MepedHo, He € JOCKOHAIUME Ta MOTPeOYIOTh iCTOTHOTO J0OTIPAIlio-
BaHHS, TIPO 1110, /10 peyi, psiMo 3a3HaveHo y cxBajennx 14.01.2020 p. Pekomennartisix
napJaMeHTChbKUX cjyxaHb Ha Temy: «IIpiopurtetn exosoriuHoi nomitTuku BepxoBHOI
Pann Yxkpaian Ha HacTymHI WaTh pokiB» [24]. ¥ m. 1 4. 2 11poro 0KyMeHTa HaBO-
IUTBCS pekoMeHaliss MiHicTepCTBY eHepreTUKHU Ta 3aXUCTy JOBKIIIS YKpaiHu
CHIJIbHO 3 HEHTPAJbHUMU OpraHaMi BUKOHABYOI BJIA/IN, AiSIJIBHICTD SIKUX CIIPSIMOBY-
€THCA 1 KOOPAUHYEThCA MiHICTEPCTBOM, PO3TIAHYTH MTUTAHHS 11100 KOHKPETU3allil
i yTOUHEHHS OJIOJKeHb 3aKOHY, MEXaHi3MiB 3a0e3MeueHHsT HOro peasriszailil, a TakokK
YIOPSIIKYBAaHHS €KOJIOTIYHOTO 3aKOHO/IABCTBA YKPAiHU IIIJISXOM MOro cUcTeMaTu3a-
1i1 110 KO)KHOMY 3 TIPUPOTHUX PeCYPCiB i3 3a0e3MeUeHHsIM eKOCHCTEMHOTO TTiIXO.LY.

ITpo HeoOXiAHICTh I'PYHTOBHIIIOTO PO3POOJIEHHST €KOCUCTEMHOTO TIiIXO/Y JIJIst
peamizartii misieir Crpaterii 2030 HaroJo0My€EThCS HE TiJBKY HA 3aKOHO/IABUOMY PiBHI,
il y HAyKOBiil ekoJioro-1ipaBoBiii iteparypi. Ak ykasye B. B. Hocik (V. V. Nosik),
aHami3 3akpinnenux y 1t Crparerii 3acajl, IPUHIUIIB Ta iHCTPYMEHTIB JlepKaBHOI
eKOJIOTIYHOI TIOJITUKY MOKa3ye, 10 iX peasisallig i 3acTocyBaHHs 1OTpeOye Hay-
KOBO-TEOPETUIHOTO OCMUCIEHHS (PislocoOPChKUX, METOMOJIOTIYHUX, TEOPETUIHNUX,
MIPaBOBUX, 3aKOHO/IABYNX, & TAKOX IHCTUTYIIHHO-(DYHKITIOHAJIbHUX OCHOB IIPABOBOTO
peryJIioBaHHs 3eMeJIbHUX, BOJHUX, MPHUYNX, JICOBUX Ta IHIIUX IIPUPOIOPECYPCHUX
BITHOCUH Ha OCHOBi €KOCHUCTEMHOTO Miaxoay [22, c. 26].

OTike, sik 6aurMMO, HOBA JiepyKaBHA €KOJIOTTYHA MOJITHKA, siKa 3akiageHa y Crpa-
terii 2030, rpyHTY€EThCS HA HEOOXiAHOCTI BIPOBA/KEHHST €KOCUCTEMHOTO iIXO/Y
JI0 BCiX HAIPSIMIiB COIIaTbHO-eKOHOMIYHOTO PO3BUTKY HAIIIOI JIEPKABU, aJiKe JIUIIIe
3a TaKMX YMOB MOXKJWBe 3abe3leveHHst MpaBa IPOMAJsiH Ha YUCTe Ta Oe3ledyHe
MOBKIJLIsA, 30aaHCcoBaHe MPUPOIOKOPUCTYBAHHS, 30epeKeHHs 1 BiTHOBIECHHS MPH-
POJIHMX €KOCHUCTEM Ta JIOCSTHEHHSI METU JIeP>KaBHOI €KOJIOTIYHOI MOJIITUKU YKpa-
iHu — 106pOTO cTaHy AOBKLAIL. 3akpilljieHHs: Takoro GopMyJIoBaHHs, 6e3yMOBHO,
€ 3HAUYHWUM JIOCSTHEHHAM Ha MIJISXY BiJl MOJI0JIAHHS Cy4aCHOI €KOJIOTIYHOI KPU3H /10
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noOyZ0BY JIepKaBy, 3aCHOBAHOI Ha KPAIIMX MIKHAPOIHMUX Ta €EBPOIEHCHKUX €KOJIO-
TIYHUX CTaHIapTax.

Cepeq iHIIUX MPOTPAMHUX aKTiB CTPATETIYHOTO XapaKTepy Ha OCOOJUBY yBary
3acayroByioTh LLini cramoro po3BuTky Ykpainu Ha nepios 1o 2030 poxy [25]. Boun
6y 3arBepmkeri 30.09.2019 p. ykazom Ilpesumenta YKpainu Ha MiATPUMKY 3Ta-
nyBanux Buiie Ilizeit cramoro possutky 2015 p., mo mictsatbes B pesosorii TA
OOH <«IleperBopenns Hamoro city: [lopsmox nennuii y cdepi cTaaoro po3BUTKY
1o 2030 poxy» [26], ne cepen 17 robaabHUX IMiJIeil 3aKPITLTIOITHCS i Ti, sIKi Ge31o-
cepeslHbO CTOCYIOThCs 30epesKeHHsT MOPChKUX eKocucTeM Ta ekocucteM cyimi (ILim
14 i 15). Ananoriuno, y nepeniky Lliseii ctamoro possutky Yipainu g0 2030 poxy
nepegbadeHo 30epeskeHHs 1 pallioHabHe BUKOPUCTAHHSI OKEeaHiB, MOPIiB i MOPCHKUX
pecypciB B iHTepecax CTaJOTO PO3BUTKY, a TAKOK 3aXUCT i BiIHOBJIEHHS €KOCUCTEM
CyIIIi Ta CIPUSTHHSA iX pariionanibunoMmy Bukopuctannio (1l 14 i 15). Ak 3a3naveno B
camoMy sIoKyMeHTi, Listi cTasoro po3BUTKY € Opi€EHTHPaMU JJIsi PO3POOJICHHST TPOEK-
TiB IMMPOTHO3HUX 1 TPOTPAMHUX JIOKYMEHTIB, TPOEKTIB HOPMATUBHO-TIPABOBUX aKTiB 3
MeTo10 3abe3medeHH st 30aTaHCOBAHOCTI €KOHOMIYHOTO, COIIATBHOTO Ta €KOJIOTIYHOTO
BUMIpIB CTaJIOTO PO3BUTKY YKpaiHU.

[TposoBKyIOUM ati, HATOJOCUMO, IO TTUTAaHHS 30€peKeHHs 1 BiJIHOBJICHHS
MPUPOJHUX €KOCHUCTEM Ta BIPOBALKEHHS €KOCHCTEMHOTO MiXOMY 3HAUIIIN CBOE
BifloOpaskeHHsI He TIJIBKU B 3aTaJIbHUX €KOJIOTTYHUX HOPMATUBHO-TIPABOBHMX aKTaX, a
1 y BeJIMKi# KiJIbKOCTI iHITKUX ITPOrPAMHUX IOKYMEHTIB 3 OXOPOHU Ta BUKOPUCTAHHS
MPUPOIHUX PECyPCiB, 00’'EKTIB i KOMILJIEKCIB, 30KpeMa 3eMeJib, BOJ, JICiB, rip, 6io-
JIOTIYHOTO Pi3HOMAaHITTH, TPUPOIHO-3AMIOBITHOTO (POH/TY, EKOMEPEsKi, aTMOCHEPHOTO
MTOBITPs, KITIMATy TOIIIO.

Tak, posnopsizkenasiMm Kabinery Minictpis Ykpainu Big 22.10.2014 p. 6ysa
cxBasieHa Konrenitist 60potb6u 3 Jerpajalieo 3eMesb Ta omycreaioBanusm [27],
ne mepenbadeHo, MO B pe3yJbrarti ii
any il [28] naaHyeTbCd OCATHEHHS CTPATETIYHUX ITiJIel, cepesi IKUX € ToKpa-
IIEHHS CTaHy YPaKEeHUX eKOCHCTEM, 3al00iraHHs MOMIMPEHHIO AeTrpaallii 3eMeJib Ta
OTTyCTeTIOBAaHHS.

ITpo BaxkiuBicTh 30epeskeHHs 3eMeb HaeThest Wy JlepskaBHiii crparerii perio-
HaTbHOTO Po3BUTKY Ha 2021-2027 poku, 3arBepmkeniit 05.08.2020 p. [29]. Omxaum
i3 1i 3aBmanpb 3a Hanpsimom «MDopmyBaHHS Mepeski TPUPOJTOOXOPOHHUX TEPUTOPIH,
30epekeHHsT Ta BiITBOPEHHST €KOCHCTEM, TIOJIMIIEHHsT CTaHy HaBKOJHITHBOTO MPHU-
POHOTO CepeIoBUINa» BU3HAHO 3a0e3MeYeHHsT OXOPOHH 3€MeJib, BiITBOPEHHS €KO-
CUCTEeM, YJIOCKOHAJIEHHSI CTPYKTYPH 3€MeJIbHUX YTi/[b Ta HAIPAMIB TOCIIOAAPCHKOL
JUSTBHOCTI 3 MeTOI0 (POPMYBAaHHS ONTUMAJIBHOTO CITiBBIJTHOIIEHHS 3eMETbHUX YTijlh,
MiATPIMAHHS eKOJIOTiYHOI Oe3IeKn i piBHOBArk TEPUTOPIi Ta TOCATHEHHS HEUTPaIb-
HOTO PiBHS Jerpajailii 3eMeJb.

CTOCOBHO X OXOPOHU Ta BUKOPUCTAHHS BOJHUX PECYPCiB, 30KpeMa MOPCHKUX,
To Ha mifcTaBi yxBanenoi Konrenii [30] 22.03.2001 p. Bepxosna Pamga Ykpaiam
npuiiHgana 3akoH [31], akum 3aTBepansa 3arajlbHOAEPKaBHY TPOTrpaMy OXOPOHU
Ta BiATBOPeHHS MOBKiLIS A30Bchbkoro i HopHnoro MopiB. Metoio 1i€i [Iporpamu €
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PO3POOJIEHHS IePKABHOL MOMITUKK, CTPaTerii Ta IanHy Jiii, ClIpIMOBaHUX Ha 3a1100i-
TaHHS 3POCTAaHHIO AaHTPOITOTEHHOTO TUCKY Ha JIOBKIISA A30BchbKoro i HopHOTO MOPIB,
CIIPUSIHHSI PO3BUTKY €KOJIOTIYHO Oe3MeyHrnx BU/IB MisiibHOCTI B A30Bo-YopHOMOP-
ChKOMY perioHi, 36epeKeHHs i BiATBOPEeHHsT 6iOpPI3HOMAHITTS Ta PecypciB MOPIB,
CTBOPEHHS CIPUSATINBUAX YMOB [IJISS TTPOKUBAHHS, O3/I0POBJEHHS Ta BiIMTOYUHKY
HacesieHHsA. Kpim ycwboro inmoro, [Iporpama MicTUTh BU3HAUYEHHSI TEPMiHIB «€KO-
cucteMay (MPUPOJHUN KOMILJIEKC, CTBOPEHUH KMBUMM OpraHi3aMamu, 3 yMOBaMH iX
icCHyBaHHsI, TIOB'sI3aHUMK MiK COO0I0 OOMIHOM PEYOBHMH Ta €HEPTii, SIKi yTBOPIOIOTH
CHCTEMY B3a€EMO3YMOBJIEHUX OIOTMYHMX 1 abiOTUYHUX SIBUIIL i MPOIECIB), «EKOCH-
cTeMa MOpPCbKay» (CYKYyIHICTb KMBUX MOPCBKUX OPraHi3MiB i cepeioBuIlia MOpsi, M0
B3aEMOJIIOTh MiK CO00I0), a TAKOXK 3aKPIILIIOE IPIOPUTETHI HANPSMK BUPIIIECHHS
OCHOBHHMX ITIP00JIEM €KOJIOTIYHOrO cTaHy A30BCHKOTO Ta YOPHOTO MOpIB, 10 SKUX
HAJIEKUTh 3MEHIIIEHHS PiBHST 3a0pY/IHEHHS IIMX MOPIB Ta aHTPOIIOTEHHOTO HaBaHTa-
JKeHHS Ha 1X eKOCUCTeMH.

Bixnosizno 1o Mopcbkoi goktpunau Ykpainu na mepios 10 2035 poky [32] cepen
HAIMPSIMiB PO3BUTKY TIPUMOPCHKUX PETIOHIB MepedadeHo 30epeskeHH s i BiITBOPEHHST
€KOCUCTeMH TaKUX PErioHiB Ta OXOPOHY IPUMOPCHKUX i MOPCBKUX €KOCHCTEM, 110
BilirpatoTh BsKJIUBY POJIb Y 30€pesKeHHi Gi0I0riaHOro 1 IaHAIahTHOrO PISHOMAHITTSI
B paiioHax HopHoro i A30BCHKOTO MOPIB, TO/I SK OJHWUM i3 HAalPIMKIB PO3BUTKY
pUOGHOTO TOCTIOAPCTBA 3a3HAYEHO CTBOPEHHS CHCTEMU MITYYHUX PUMIB s PO3IITH-
peHHs GYHKIIH CAMOOYUITIEHHS] MOPChKOI €KOCHCTEMH.

[TixTpuMytoun TeMaTUKy pHOHOTO TOCHOAAPCTBA, 3ayBaxkumMo, 1o 13.07.2000 p.
Oysa cxBaseHa KoHieniiss po3BuTKy puOHOro rocrozapcTsa Ykpainu [33], ska
OKpecJInjia CTPaTeTiuHI HAMPSIMU JIeP:KaBHO1 TOMITUKHU B 11ik ramy3i. Cepex nmuTaHb
Konrterniiii € po3BUTOK akBakyJIbTYpH i prbosioBcTBa B A30BO-YOPHOMOPCHKOMY
GaceiiHi Ta BHYTpIIIHIX BomoiiMax (Po3iii 4), Je 3a3HAYAE€THCS, 10 MEePCIEKTUBU
MIPOMUCIOBOTO BUKOPUCTAHHSI JKUBUX PECYPCIB I[bOTO OaceiiHy MalOTh BU3HAYATHICST
HacaMIiepe]l 3 ypaxyBaHHAM CTaHy Horo ekocucteMu. Y KoHilernilii Takox yKa3aHo,
1[0 OXOPOHA BOJHUX €KOCUCTEM MA€ CTAaTU OJHUM i3 MPIOPUTETHUX HATIPAMIB Hay-
KOBOTO CYIPOBOIKEHHS isLIbHOCTI puOHOTO roctogapeTsa (posmin 8).

Ha BaskJIMBOCTI HAyKOBO-TEXHIYHOTO 3abe31evYeHHsl /IJIsi PO3BUTKY PUOHOTO
rOCTO/IapCTBa HATOJONIYEThCA i y 3akoHi Ykpainm «lIpo 3arambHomepskaBHy
IpoTpaMy PO3BUTKY PHOHOTO TocmofapcTBa Ykpainu Ha mepion 10 2010 poxy» Bix
19.02.2004 p. [34], me cepen 3axo/iB TaKoro 3abe3nedyeHHs mependadacTbest PO3po-
GJIEHHSI HAYKOBUX OCHOB OIITUMAJIBHOTO BUKOPHCTAHHSI, 30€PEsKEHHSI Ta BiITBOPEHHSI
BOJIHUX GiopecypciB Ha 6a3i ekocucrteMHoro migaxony (posmin VII).

o peui, y sraganiii paniire /[ep:kaBHiii cTpaTerii perioHaIbHOTO PO3BUTKY Ha
2021-2027 poku [29] TakoX BHOKPEMJIIOETHCSI €KOCHCTEMHA CKJIAI0BA MOPCHKOI
MTOJIITUKY YKpaiHM, OCKLJIBKY OJHUM i3 3aB/IaHb 32 HAIIPSIMOM < Peastizailiss MOPCHKOTO
MOTEHIIaMy [IJiI PO3BUTKY MPUMOPCHKUX PETiOHIB Ta BiAITBOPEHHS HABKOJUII-
HBOTO TIPUPOTHOTO cepefoBUINa A30BCHKOTO i HOPHOTO MOpPiB» 3aKpIiIMJieHO CTBO-
PEHHsI HaJIeKHOI CUCTEMU YIPABJIHHS Ta BiJIHOBJIEHHS MPUOEPEKHUX i MOPCHKIX
€KOCHUCTEM.
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Y cdepi BUkopucrtanHs Ta OXOPOHU MPICHOBOAHUX €KOCUCTEM YKPaiHU MOKHA
3a3HaunTi KOHIemIio exooriqHoro o3noposientst Oaceiiny p. Cisepcbkuii /lonernb
Biz 23.04.2003 p. [35], y sikiii 3abe3mneuenns ctanoro GyHKIIOHYBAHHS €KOCHCTEMHU
6aceitny p. CiBepcbkuii /loHelb BU3HAHO OJHUM i3 MPIOPUTETIB y peasizarii jaep-
JKaBHOI TIOJITUKYU y cepi oxopoHu n0BKiIg. Y KoHIenii HaBOAAThCS MPUYNHU
HEraTUBHOI €KOJIOTTYHOI CUTYallii, sika cKjaiacs B baceitti (cepe SIKUX —Ierpaais
BOJIHMX €KOCHCTEM YHACJiZIOK HAJIMiPHOTO aHTPOIIOTeHHOTO HAaBaHTAKEeHHH ), 3aKpi-
IJTIOETHCST TIEPETiK OCHOBHUX 3aXOJIiB MO0 €KOJIOTIYHOTO 03/[0POBJIEHHS OaceiiHy
(10 SIKUX, 30KpeMa, HAJIEKUTH BiITBOPEHHST €KOCUCTEMH OaCelHy) Ta BU3HAYAIOTHCS
OUiKyBaHi pe3yJsibTaTu Bij peanizaiii KoHientii — 3MeHIIEHHST aHTPOIIOTEHHOTO
BILJIMBY Ha BOJHI 00’€KTH GaceiiHy Ta 0ro0 eKOCHCTEMY.

Konmeniig pedopmyBaHHsI Ta PO3BUTKY JIiICOBOTO TOCIIOJApPCTBA, CXBajeHa
18.04.2006 p. [36], MicTuTh Tepesik OCHOBHUX MPUYMH BUHUKHEHHS TIPOOJIEM Y
JIICOBOMY TOCTIOZAPCTBi, BAXKJWBE MicCIle cepell SKUX 3aliMa€ 3POCTAHHS TEXHO-
TeHHOTO HaBaHTaKeHHS Ha JicoBi ekocuctemu. Metoro Konrtemntiii € opranizaiis
BeJICHH JIICOBOTO T'OCIO/IAPCTBA Ha 3aca/lax CTaJoro PO3BUTKY, Ii/IBUIIEHH] poJii
JIICOBOTO CEKTOPY B €KOHOMIIIi JiepsKaBH, a ii 3aBJaHHIMHE, 30KpeMa, € 30epesKeHHsI
6i10pI3HOMAHITTS JIICOBUX €KOCUCTEM Ta IiJIBUIEHHS X CTIHKOCTI 10 BIUIMBY Hera-
TUBHUX (DAKTOPIiB HABKOJUINHBOTO CEPEJOBUINA, TEXHOTEHHOTO HABAHTAKEHHS Ta
3MiH kaiMaty. Takoxx KoHiernist MicTUTh IUISIXH Ta cmocoOu po3B’si3aHHst TTPoGJIeM
JIICOBOTO TOCTIOZIAPCTBA, JI0 SIKMUX HAJIEKUTDh 3aMTPOBA/IPKEHHS TTPUHITNTIIB HEBUCHAXK-
JINBOTO JIICOKOPUCTYBAHHS Ta €KOCUCTEMHOTO Ii/IX0/y B IIpoleci pehOpMyBaHHs Ta
36aJ1aHCOBAHOTO PO3BUTKY JIICOBOTO TOCITOAPCTRA.

IIpo migBuUIeHHS CTIMKOCTI JIICOBUX €KOCUCTEM HaeThcs Takox y [lepskaBHilt
isboBiit mporpami «Jlicu Yipaiau va 2010—-2015 poxu» Bix 16.09.2009 p. [37], sika
BU3HAUYa€ HaNPSAMU 30a1aHCOBAHOTO PO3BUTKY JIiCOBOTO TOCIOAAPCTBA, CIIPSIMOBaHi
Ha MMOCUJIEHHST eKOJIOTIYHUX, COIIAJIbHUX, eKOHOMIYHUX (hyHKITIH JiciB. Ha 3miny 1riei
[Tporpamu MiHicTepcTBOM 3aXHUCTy JOBKIJIIS Ta IPUPOHUX PECYPCiB YKpaiHU Hapasi
po3pobiieHo 1poekT Jlep:kaBHoi cTpaterii yrpas/ins jgicamu Ykpainu g0 2035 poky,
SJKUU TaK caMO MiCTHTH TEeBHI TIOJIOKEHHS eKOCUCTEMHOTO XapakTepy [38].

[MosiTuko-paBoBi 3acaan 30epesKEHHST MPChKUX €KOCHCTEM BU3HAUEHO Tepe-
nycim y [lepskaBHiil mporpami po3BUTKY periony ykpaincbkux Kapmat na 2020—
2022 poxwu, 3arBepiKeHill moctaHoBoo Kabinery MinicTpiB Ykpainu Bix
20.10.2019 p. [39] Ta po3pobiieHiii 111 KOMILIEKCHOTO PO3B’sI3aHHS TEPIIOYEpPro-
BUX HasIBHUX IPOOJIEM B eKOHOMIUHIN cepi 3a yMOBM 306a7aHCOBAHOCTI IHTEPECiB
3POCTaHHS SIKOCTI JKUTTSI HAaCeJIEeHHsI TiPCbKUX TEPUTOPIN Ta 30epekeHHs iX eKo-
cuctem. Ilg IIporpama € KIOYOBUM JOKYMEHTOM PO3BUTKY B CEPEIHbOCTPOKOBIiI
MepCcleKTUBI perioHy ykpaiHcbkux Kapmart, y TOW 4dac sK IpPiOpUTeTHu PO3BUTKY
TIPCHKUX TEPUTOPIN y JIOBFOCTPOKOBIH TIEePCIIEKTUBI BU3HAUeHi B JlepskaBHiil cTpa-
Terii perioHabHOTO po3BUTKY Ha 2021-2027 poxu [29], 3rifHO 3 KO0 3aBAAHHIM
3a HanpgMoM «CTBOpeHHST yMOB /7SI TIOJIAIBIIIOTO PO3BUTKY TipChKUX TEPUTOPIii
ykpainchkux Kapmat» € BIpoBaykeHHs 30a1aHCOBAHOTO TPUPOOKOPUCTYBAHHS Ta
30epesKeHHs 1 BiTHOBJIEHHST TIPUPOTHUX €KOCHUCTEM.
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Y Konrentiii 36epeskerHst 6i0J0TiyHOTO pisHOMaHiTTsT Ykpainu Big 12.05.1997 p.
[40] niporosontyerbes, 10 GIOPIBHOMAHITTSI € HalliOHAJIBHUM OGaraTcTBOM YKpaiHu,
sike 3abe31euye ekocucTeMHi Ta GiocdepHi GyHKIIIi JKUBUX OPraHis3Mis i iX yrpymo-
BaHb Ta (DOPMYE CEPEOBUIIE KUTTEMIATBHOCTI Joguau. OHielo i3 mineit Konternrii
€ 30epesKeHHsT, MOKPAIeHHsT CTaHy Ta BiTHOBJIEHHSI TPUPOIHKX 1 MOPYIIEHUX €KOCHC-
TEM, a cepejl OCHOBHUX HAIIPSIMIB [is/IBHOCTI y cepi 36epeketHst 6i0pisHOMaHITTSI
BU3HAHO 30epesKeHHs IPUOePesKHO-MOPChKUX Ta MOPCHKUX, PIYKOBUX 1 3alllaBHUX,
03epHUX i OOJIOTHUX, JIYYHUX 1 CTETIOBUX, JICOBUX i TIPCHKUX €KOCHUCTEM.

[TuTanHs OXOPOHU Ta BiZIHOBJIEHHSI €KOCUCTEM y KOHTEKCTI 30epeskeHHst 6ioJ1o-
TIYHOTO PI3HOMAHITTS 3HANTILIN TTPOoIoBKeHHs B KoHtemntiii 3araibHomepKaBHOI TTPo-
rpamu 36epeskerHst GiopisnomaniTTst Ha 20052025 poku Bix 22.09.2004 p. [41]. Bona
nepeabavae 3AiCHEHHS 3aX0/IiB 31 30epekeHHsT 06’ €KTIB POCIUHHOTO 1 TBAPUHHOTO
CBIiTY, iX yrpyloBaHb, KOMILJIEKCIB, EKOCUCTEM 1 CKJIAJIOBUX CTPYKTYPHUX €JIEMEHTIB
eKOMepeXKi, 30KpeMa, eKOCHCTEM, Y TOMY YHCJI TiPChKUX, MPUOEPEKHO-MOPCHKUX Ta
MOPCHKUX, PIYKOBUX, 03¢PHUX, OOJIOTHHX Ta 3aILJIABHUX, JICOBUX, JTYYHUX, CTEIOBHX,
arpo- Ta ypboekocucTeM. 3a3HaYa€ThCs, 0 BUKOHAHHA 11i€i [IporpaMu gacth 3MOTy
BiZITBOPUTHU JI€TPAJIOBAHI €KOCUCTEMH Ta CIIPUSTU 30€pPesKEHHIO BU/IB TBapWH, sIKi
nepeOyBaoTh il 3arPO30I0 3HUKHEHHSI, 3amo0iraT iHTPOAYKIII BU/IB OPraHi3MisB,
XapaKTepHUX /I iHIINX MTPUPOTHUX PETiOHIB, SKi MOKYTh HETATUBHO BILJTMHYTH HA
eKOCHCTEMH, MiciieBi BUaU abo 3/[0POB’sT HACETIEHHSI.

ITpo HeoOXiaHICTh 30€peKEHHS €KOCUCTEM HArOJIONIYEThCS TAKOXK Y CXBaJICHIi
08.02.2006 p. Konmerniiii 3aragbHo/Iep>KaBHOI TPOTPaMU PO3BUTKY 3aIIOBIZIHOI CITPABU
Ha riepiof 10 2020 p. [42], me KoHcepBaTUBHI MeTOAU 30€pPeKeHHsT HAaBKOJIUIITHBOTO
HPUPOAHOTO cepeaoBuiia ((hOpMYyBaHHS PO3TATIYKEHOI MEPEXi TePUTOpPiil Ta 00 €K-
TiB TPUPOJIHO-3AITOBITHOTO (POH/Y) BU3HAHO OCHOBHUMHU METOJIAMU, SIKi 3aXUMIAI0Th
reHoOH/T YHIKATbHUX MTPUPOAHUX eKocucTeM i JanamadriB. Cepes; OCHOBHUX ITijieit
[Tporpamu BKazaHo 3a0e3MeUYeHHsT POBEIEHHST KOMIIEKCHUX TOBTOCTPOKOBUX HAy-
KOBMX JIOCJIJI>KeHb TUIIOBUX Ta YHIKQJIbHUX €KOCHUCTEM, 2 OCHOBHUMU HAIIPSIMaMH 11
BUKOHAHHS € CKJIQJIEHHS PEECTPY TUIOBUX Ta PIKICHUX €KOCUCTEM Yy MeyKaX IpH-
POIHO-3a10BIITHOTO (HOHTY.

3arasipHOJIepskaBHA MporpaMa (hOpMyBaHHS HAIlIOHAIBHOI €KOJIOTIUHOI MepexKi
Yxpainu Ha 2000—-2015 poku, 3aTBep/pkena 3akonom Ykpainu Bix 21.09.2000 p. [43],
CBOEIO METOI0 BU3HAYA€E 301JbINEHHS TIONI 3eMeJb 3 TPUPOIHUMHU JIaH ImabTaMu
Ta (DOPMYyBaHHS iX TEPUTOPIaJbHO €AMHOI CHUCTEMH, 10 TOOYAOBaHa BiAIOBIIHO
10 3a0e3MeYeH s MOXKJIMBOCTI TIPUPOAHUX TLISIXIB MITpallii Ta MOMUPEHHS] BUJIIB
pocsvH i TBapuH, sika 0 3abe3meuyBana 30epeKeHHsT TTPUPOJAHUX €KOCUCTEM, BHIIB
POCJUHHOTO i TBAPUHHOTO CBITY Ta iX NomyJidiliii. 3aBaanusmu [Iporpamu, 30kpema,
BU3HAHO pe3epPBYBAHHs 1 MMOJAbIle HAJIAHHS CTATyCy 3allOBiZIHUX TUIIOBUM Ta YHi-
KaJIbHUM eKocHucTeMaM 1 JanamadTam, MOJiNeHHsl CTaHy 3allJJaBHUX eKOCHCTeM
y MeKaX PiuKoBUX OaceiiHiB, 30epesKeHHsI 3MII[HEHHs Ta BiJHOBJIEHHSI KJIIOYOBUX
eKOCUCTeM, 3IICHEHHS IIbOBUX 3aXO/iB, SKi BIAIIOBiAAIOTH MOTpeOaM 30epesKeHHs
Pi3HUX TUTIB €KocHCTeM (TiPCHKUX, CTETIOBUX, JYUHHX, MPUOEPEKHO-MOPCHKIX, MOP-
CHKUX, PIYKOBHUX, 3aIJIABHUX, O3€PHUX, OOJIOTHUX, JiCOBUX) TOIIO, a Y 3aKIIOYHOMY
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3BITI 1IpO pe3yJibraTyl il BUKOHAHHS [44] HaBeneHO BasK/IMBI AOCATHEHHS 1100 36e-
PEeKEHHS 1 Bi/[HOBJICHHST TIPUPOJIHUX €KOCUCTEM.

OpHi€I0 3 HANTOCTPIMIMX €KOJIOTIYHUX TTPOOJIEM YChOTO JIFOJACTBA € 3MiHA KJIi-
mary. BpaxoByioun 1e, 07.12.2016 p. 6ysa cxBasena Konrenitist peasisartii gepskas-
HOI mosliTUKKU y cdepi 3miau Kaimary Ha mepioz g0 2030 poky [45], MeTor0 sIKOi €
B/IOCKOHAJIEHHS JIePXKAaBHOI TMOJIITUKU Yy BKasaHill cepi A AOCATHEHHS CTAJIOro
PO3BUTKY, CTBOPEHHS IPABOBUX Ta IHCTUTYIIMHUX MEpeAyMOB IIOCTYIIOBOIO Iiepe-
XOMy JI0 HU3BKOBYTJIEIIEBOTO PO3BUTKY 32 YMOBU €KOHOMIUHOI, €HEPTeTUYHOI Ta
€KOJIOTiuHO1 Oe3reku i migBuierHs: 100pobyTy rpomansan. Y Kownmemnii Takox
BU3HAETHCST HEOOXIAHICTD 30epesKeHHsT €KOCUCTEM Ta BIIPOBA/KEHHS €KOCHUCTEM-
HOTO Mi/IXO/Y, OCKIJIbKM BKa3yEThCS, IO OJHUM 3 OCHOBHUX HANPAMIB 11 peasizaiil
€ 3MII[HEHHSI IHCTUTYIIMHOI CIIPOMOKHOCTI 111010 (hOpMyBaHHS i 3a0e31eueHHsT pea-
Jri3arii JIep:KaBHOl MOJITUKKA y cepi 3MIiHN KJIIMaTy, sKe 3[iiCHIOEThCS, 30KpeMa,
NUITXOM 3a0e3MedeHHtst peasisalii HAIlOHATBHUX {HIMIaTUB y cdepi 3MiHU KirimMary
B XOJ[i MIsKHAPOJIHUX TIPOIIECIB 1 3aXO/[iB, y TOMY YHMCJi BiZIHOCHO 3arTPOBA/[’KEHHS
€KOCHCTEMHUX MIJIXO/IB. A cepej MIJISIXIB alanTailii 0 3MiHU KJIMaTy, TiBUTIEHHS
OTIPHOCTI Ta 3HWKXEHHS PU3UKIB, TIOB'SI3aHUX 3 TaKOI 3MiHOIO, 3aKpillJIEHO BU3HA-
YeHHsI Ta BIPOBAKEHHS IIJXOIIB 1 TeXHOJIOri, AKi mmepeabavaioTh 36aIaHCOBaHE
YIPaBIiHHA TPUPOTHUMU €KOCUCTEMAMU.

[TpoanamizyBaBim mporpaMHi TOKyMeHTH y chepi OXOPOHU Ta BUKOPUCTAHHS
OKPEMUX MPHUPOIHUX PECYPCiB, 06’EKTIB i KOMILIEKCIB, IEPEKOHYEMOCH, III0 1 BOHU
TaK CaMO MiCTSTh TIeBHI BUMOTH II0/0 30epeKeHHsI i BiHOBJIEHHS TIPUPOIHUX
eKOCHUCTeM Ta BIIPOBAIKEHHI €KOCHUCTEMHOTO MifXoay. Pa3oMm i3 TUM I11i BUMOTH
3HAUNIIN CBOE 3aKPINJIEHHS He JIUIIEe y MPaBOBUX aKTaX BUKJIOUHO €KOJIOTIUHOTO
xapakTepy. BoHU 10BOJI IUPOKO BTiIEHI B GaraThbOX CTPATETiYHUX JOKYMEHTaX 3
IHITUX JOTUIHUX chep CYCHiTbHOTO JKUTTS, SIK-TO: arpapHUN CEKTOP eKOHOMIKHU Ta
CLIbChbKE TOCTIO/IAPCTBO, EKOHOMIUHHMI 1 COIliaJIbHUI PO3BUTOK, TPAHCIIOPT, eHepTe-
THKa, HalliOHAIbHA Oe3TeKa TOIIO.

Tax, na Bukonanusi cxajnenoi 17.10.2013 p. Crparerii po3BUTKY arpapHoro
CEKTOPY eKOHOMIiKHU Ha mepiog 10 2020 poky [46] 30.12.2015 p. Gysa 3arBepKeHa
Konterist /lep;kaBHOI 11iThOBOT TPOTPaMy PO3BUTKY arpapHOTO CEKTOPY €KOHOMIiKN
Ha niepioz 10 2020 poky [47], nist sikoi crouaTKy Gysia mpoaosskera mo 2021 [48], a
norim 110 2022 poxy [49]. i ocHoBHOIO MeTOIO € CTBOPEeHHS OpraHizalliiiHo-eKOHO-
MIYHUX YMOB /17151 e(PEeKTUBHOTO Ta COI[AJIbHO CIIPSMOBAHOIO PO3BUTKY arpapHOro
CEKTOPY eKOHOMIKH, CTabiIbHOrO 3a0e31e4eHHs] IPOMICI0OBOCTI CiIbChKOTOCIOIAP-
CHKOIO CHPOBHUHOIO, & HACEJEHHSI — BUCOKOSIKICHOIO Ta 0E3MEYHOI0 BiTYU3HIHOIO
CiJTBCHKOTOCTIONIAPCHKOTO TTPOAyKITiero. Y KoHrentlii HaBOASIThCS KOHKPETHI MIISTXT
JIOCSITHEHHS BKAa3aHOI METH, OJIMH 13 SKUX MOB’43aHUU 13 3aCTOCYBAaHHSIM €KO-
CHCTEMHOTO TIiIX0/y. 30KpeMa, WIeThcst Mpo 3abe3MeUeHHsT PeryIoBaHHs Ta 3Jilic-
HEHHsI TIPOMUCJTY BOIHMX JKMBHMX PECYPCIB y CTajIMii croci6 BiIOBIAHO 10 HAYKOBO
0OIPYHTOBAaHUX JIIMITIB Ta i3 3aCTOCYBaHHSIM €KOCHUCTEMHOTO MiJXOMY /sl YHUK-
HEHHST HaJIMIPHOTO BUJIOBY PeCypcCiB, 30epeskeHHsT 6i0pi3HOMAHITTS Ta 3ao0iraHHs
HETaTUBHOMY BIIJINBY Ha BPA3JIMBi €KOCUCTEMU i BUIH, IKUM 3aTPOKYE 3HUKHEHHSI.
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Takok HAroJIOUIYEThCs Ha HEOOXIAHOCTI BAKUTTS 3aXO/IiB /ISt 3HUKEHHSI 3a0pYAHEHHS
JOBKI/LIS Bifi HAZUTHINKY Oi0T€HHMX PEYOBUH JI0 TAKOTO PiBHS, SIKMIA He 3aBIA€E IITKOIN
exocucTeMaM Ta O10pi3HOMAHITTIO.

3 MeTOI CTBOPEHHSI HAJIEKHUX YMOB JIJISI MiIBUNIIEHHS €KOHOMIYHOI CTiHKOCTI
nepsxkasu 12.09.2011 p. 6ysa 3aTBepmkeHa /lepkaBHa mporpaMa po3BUTKY BHY-
TpimHboro BupobHuirea [50]. ¥V posmini «Ekosorisaiist ta miIBUIEHHST eHEProe-
(hexkTUBHOCTI eKOHOMIKM» 1i€l TIporpaMu BKasaHo, 10 €KOJIOTi3allisi BUPOOHUIITBA
nepeabavyac BIPOBAKEHHS BIAIIOBIAHUX pecypco3bepiraiounx Ta eKOJIOTiYHO Oe3-
MEYHUX TEXHIKO-eKOJOTIUHUX IPOIIeCiB, METO/IB PAIliOHAJbHOTO YIIPABIIHHS IPHU-
POITHO-PECYPCHUM TIOTEHIIATIOM, YHACJIIOK BUKOPUCTAHHSI SIKOTO Oy/ie 3abe31eueHo
OXOPOHY JIOBKIJIJISI TA CTBOPEHHS CETMEHTIB «3€JIeHO1» eKoHOMikH. ONH i3 HApSIMiB
€KOJIoTi3allil — 3aIpoBa/)KeHHS eKOHOMIYHUX MeXaHi3MiB Ta iHCTPYMEHTIB BiJIHOB-
JIEHHS TTOPYIIEHNX €KOCHUCTEM.

Hactymaum mporpaMHUM IOKYMEHTOM €KOHOMIYHOTO CIPSIMYBAaHHS, y SIKOMY
TaKOK PO3TJSNAIOTHCS JIESIKI aClIeKTH OXOPOHU eKocucTeM, € KOHIenIisl pO3BUTKY
1npoBoi eKOHOMIKH Ta cycriyibeTBa Ykpainu Ha 2018—-2020 pokn Ta 3aTBEpIKEHHS
IJIaHy 3aXOJiB 10/0 ii peasizarii, sika Gymia cxBaseHa 17.01.2018 p. [51]. ¥V wii
3a3HAYAETHCS, MO MUMPOBI TEXHOJIOTII MAIOTh 3HAYHUU TTOTEHTIA JIJIST TTOJIIMTITEHHS
€KOJIOTIYHOI cuTyallii B YKpaiHi, CKOpOUEHHS IPOMUCJIOBUX BUKU/IIB 1 3MEHIIICHHS
HacJIiAKIB riobanbHoro morerrinHsa. Cepell TOJOBHUX HampsaMiB 1udposisaitii
cepu exoJioTii Ta OXOPOHM JIOBKIJIJIS HA3BAHO «PO3YMHE» BUKOPHUCTAHHST HA3€MHUX
i BOZHMX €KOCHCTEM Ta 3alobiraHHsa BTpaTi GIOPI3HOMAHITTS, a MePIIOYEProBUMU
iHII[laTUBaMU € CTBOPEHHS HAIlIOHAJIbHOI CUCTEMU He3alIeKHOTO eKOJIOTTUYHOTO MOHi-
TOPUHTY Ta OIiIHKU CTaHy MTPUPOJHUX €KOCUCTEM, CTBOPEHHS aHATITUYHOI CUCTEMU,
iHTeTPOBaHOI B €BPOIENCHKY OHJIANH-CUCTEMY CITIJIBHOI €KOJIOTiuHOiI iHdpacTpyK-
typu (Shared Ecology Infrastructure System) 3 MeTot0 aHa/Ti3y KOPOTKOCTPOKOBUX
i IOBrOCTPOKOBMX TEHJEHINN 0 3MiH 6iOJOTIYHOTO Pi3HOMAHITTS, 3a0PyIHEHHS
JIOBKIJLJIS, IOTOJITHUX YMOB 1 PO3BUTKY €KOCHCTEM, @ TaKOXK JIJIs1 IIJIAaHYBaHHS 3aXO/IiB
[0/I0 3arobiraH s MIKiAJTUBIM 3MiHAM.

B acmexTi comiaabHOr0 PO3BUTKY Jep:KaBy MUTaHHs 30epesKeHHs 1 BiHOBIEHHS
eKOCHCTeM 3HaMIILIN cBOI BTiieHHst y Crparerii mogosmanus 6igrocti Big 16.03.2016 p.
[52]. s Crparerist 6ysa migrorosiaena na BukoHanus 1lineit crasoro po3BuTky, a
ii MeToI0 € TmoeTaltHe 3HMKEHHST B YKpaiHi MaciTady 6ifiHOCTI, cOIliallbHOTO Biauy-
JKEHHsT Ta 3allPOBAJKEHHs] HOBUX MeXaHi3MiB ii 3amobiraHHs. Y Hiil MpoOroJoneHo
OCHOBHI HaIlpsaMHU ii peasisallii, OHUM i3 SIKUX € 3a0e31eYeHHs OCTYITy HAaCeJeHHs
JIO TIOCJIYT COIiaJIbHO1 chepr He3aeKHO BiJl MIiCIIS TMTPOKUBAHHS, MiHIMI3aIlisl pU3n-
KiB COIIaTbHOTO Bi{Uy’KEHHS CiTbCHbKOTO HacesJeHHs. 3a3HAYA€EThCS, 10 32 BKa3aHUM
HATPSIMOM HeOOXi/THO BUKOHATH HW3KY OCHOBHHX 3aBJlaHb, BaXKJIMBE MICIE CEPE/I
SIKMX TIOCI/IA€ BiTHOBJIEHHST, 30€PesKeHHsI Ta HEBUCHAKIIMBE BUKOPHCTAHHST €KOCHCTEM.

CrpaTeriyHuM JOKYMEHTOM TPaHCTIOPTHOI Tanysi € HaiionaspHa TpaHcmopTHa
crparerisi Ykpaiuu Ha mepion 10 2030 poky, cxBasena posnopsiskeHHsiM Kabinery
MiwnictpiB Ykpainu Big 30.05.2018 p. [53]. Bignosigno no 1iei Crparerii cepen
3araJibHUX MPo6JIeM, IO TTOTPeOYIOTh PO3B’s3aHHs, BUSHAHO HE3aJMOBIIbHUN CTaH
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30epesKeH s HailOiIbII IHHUX PIYKOBUX €KOCUCTEM, TOAL SIK OJHMM i3 3aB/laHb, SIKe
HeOOXi/IHO BUKOHATH /ISl PO3B’sI3aHHS 1€l MPpoOJIeMH, € CTBOPEHHST YMOB JIJIsI 3a110-
GiraHHs aBapisiM Ha TPAHCIIOPTHUX 3aC00aX, sIKi MOJKYTh TIPU3BECTH [I0 TIOTiPIIIEHHS
€KOJIOTIYHOTO CTaHy BOAHUX 00'€KTIB (3a0pyAHEHHS ), 0 MOJKE MIKIJTUBO BILIMHYTH
Ha 3/0POB’d JITOJIel 1 CTaH BOJHUX €KOCHUCTEM.

Kpim cxBasenoi 18.08.2017 p. EnepreTuunoi ctpaterii Ykpainu Ha 1epioJ| 710
2035 poky «be3sneka, eneproeeKTHBHICTh, KOHKYPEHTOCIIPOMOKHICTh> [54], sika
OKPECJIIOE CTpaTeriyHi OPIEHTUPHU PO3BUTKY MAJIUBHO-eHEPTETUYHOTO KOMILIEKCY
HaIlol IepKaBU, BAKJIMBUM JIOKYMEHTOM B eHepreTuuHiil cepi € Konmernist «3eme-
HOTO» €HePreTUYHOro nepexoay Ykpainu g0 2050 poky, mpoekt sikoi 21.01.2020 p.
6yB npesenToBanuii MinexoeHnepro Ykpainu [55]. @opmysanust Konnernii 3ymos-
JieHo TpaHcGOpPMAIli€lo TiIX0/MIB 0 PO3BUTKY €HEPreTUKHU B CBiTi Ta CyTTEBOIO
yBarow 710 mpobsem 60poThOM 31 3MIHOIO KJIIMaTy, OJJHUM i3 OCHOBHUX HETaTMBHUX
HACJI/IKIB STKOI BU3HAHO MPUIIBUIIIIEHHS JI€TPA/Iallil €EKOCUCTEM.

[Mono HamionanbHoi Ge3meku, To 26.05.2015 p. ykasom IIpesupenra Ykpainu
Oysa 3atBepkena Crparerist HarlioHaabHOI Oe3neku Ykpainu [56], sika cepen
OCHOBHMX HAIPSAMIB JIePsKaBHOI MOJIITHKKM HAIliOHAJIbHOI GE3MeKu MPOroJonryBasia
3abe3MeyeHHst €KOJIOTTYHOT Oe3IeKu, MPIOPUTETOM SKOI € 30epEesKEHHST TPUPOIHUX
€KOCHCTeM, TATPUMKA iX IiicHOCTI Ta QyHKIN kuTTe3abe3neuenus (1. 4.14).
B onogueniit Crparerii HarfionaabHoi 6esmnexkn Yrpainu Big 14.09.2020 p. [57] 36epe-
JKeHHS TIPUPOJIHNX €KOCUCTEM MPSMO He BU3HAHO HANIPSIMOM 30BHINTHBOTIOMI THIHOT
Ta BHYTPIIIHBONIOJITUYHOI JIISIBHOCTI /IEPsKaBy, a TIIbKU 3a3HAYEHO, IO PYUHYBaHHS
exocucTeM i 6ioleH03IB € 3arpo3010 HallioHaIbHIN Gesmeni Ykpainu (1. 7). Pasowm i3
TUM yKasaHo, o 11 Crparerist € 0cHOBOIO /151 po3pobsenns Crparerii eKoJIoriuHol
Ge3rekn Ta ajganTailii 10 3miau kiaimary (1. 66), 1e, iepeKoHaHi, MUTaHHIM 36epe-
JKEeHHS 1 BIJHOBJIEHHSI €KOCHCTEM Ta BIIPOBA/KEHHS €KOCUCTEMHOIO IiAXoay Oye
NIpU/IiJieHa TIOCUJIeHa yBara.

Bucnoexu. llpoanasnizyBaBiin MOJOKEHHS KJIIOUYOBUX MOJITUKO-TIPABOBUX
aKTiB €KOJIOTIYHOTO CIIPIMYBAaHHS, SIK 3aTajJbHUX, epeayciM 3akony Ykpainu «IIpo
OcHoBHI 3acaju (cTpaTeTiio) /Iep;kaBHOI €KOJIOTIYHOI TIOJITUKY YKpPaiHU Ha 1epioj] 10
2030 poxy», Tak i 30piEHTOBAaHMX Ha OXOPOHY Ta BUKOPUCTAHHS OKPEMUX ITPUPOTHUX
pecypciB, 06’€KTIB i KOMILIEKCIB, a TAaKOK MPOrPAMHUX JOKYMEHTIB 3 iHIIUX cep
CYCITJIBHOTO JKUTTSI, MOJKHA 3POOUTH BHCHOBOK, IO BCi BOHU IPSIMO YU OTIOCEPE/I-
KOBAHO TOPKAIOTHCS TIMTaHb 30€PeKEHHsI 1 BiZIHOBJIEHHST TIPUPOHUX E€KOCHCTEM Ta
BIIPOBA/KEHHSI €KOCUCTEMHOTO Mi/1X01y. BpaxoBytoun 11ie, € /JOCTaTHI MMi/ICTaBU BECTH
MOBY PO TEHEHIIII0 /10 MOCTYIIOBOI «eKOCUCTEMi3allii» ep:KaBHOI €KOJIOTIUHOI
HOJITUKU YKpaiHH, 1110, OJHAK, He BUKJII0YAE€ HEOOXIAHOCTI IKICHOrO OHOBJIEHHS Ta
JIOOTPAITIOBAHHS IeTKNX HOPMATUBHO-TIPABOBUX AKTiB Ta MPUHHATTS HOBUX KOH-
IENIii, cTpaTeriii, TIaHiB i mporpam 3 060B’SI3KOBUM ypaxyBaHHIM €KOCHCTEMHO]
CKJa/10B0i1. /1o TOTO K, O4EBU/IHO, TITO HE3BAKAIOUM HA TEBHI YCIIXU B 3aKOHO/ITABUOMY
3aKPINJIEHHI OKPeCJeHUX MUTaHb, BKPAail BA)KJIMBO CTBOPUTU HAJIEKHI YMOBHU JIJIST 1X
BUKOHAHHS, a TOMY CIIO/IiBAEMOCD, 1110 IIi IOKYMEHTH He 3aJIUIIAaThCs CYTO JleKIapa-
TUBHUMM, a SKHAUTITBU/IIIIE OTPUMAIOTh TPAKTUYHY peasi3alliio.
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The article is devoted to the study of the legal basis for the implementation of the ecosystem approach,
which is a strategy for the integrated management of land, water and living resources that promotes
conservation and sustainable use in an equitable way, in the state environmental policy of Ukraine.

Based on the analysis of the provisions of the main political and legal acts of environmental direction,
both general, first of all — the Law of Ukraine «On the Basic principles (strategy) of state environmental
policy of Ukraine for the period up to 20305, and focused on the protection and use of certain natural
resources, objects and complexes, as well as policy documents from other spheres of public life, it was
concluded that all of them directly or indirectly touch on the issues of conservation and restoration
of natural ecosystems and implementation of the ecosystem approach, which gives reason to speak of
a certain tendency towards <ecosystemizations of the state environmental policy of Ukraine, which,
according to the author, should be continued and strengthened.

In addition, it is obvious that despite the successes in the legislative consolidation of these issues, it is
extremely important to create the conditions for their implementation, and therefore, it is hoped that these
documents would not remain declarative, but would be quickly realized in practice.

Keywords: environmental law; environmental legislation; environmental policy; ecosystem;
ecosystem approach.

PexomennoBane nuryBanus: CyerHos €. II. IIpaBoBi 3acamm BIIPOBa/IKEHHS €KOCHCTEMHOTO
HiIXO/MY B [IePKAaBHY €KOJIOTIUHY MOJITUKY YKpainu. [Ipobremu saxonnocmi. 2021. Bum. 152. C. 46—68.
doi: https://doi.org/10.21564,/2414-990X.152.224701.

Suggested Citation: Suietnov, Ye.P. (2021). Pravovi zasady vprovadzhennia ekosystemnoho
pidkhodu v derzhavnu ekolohichnu polityku Ukrainy [Legal basis for the implementation of the
ecosystem approach in the state environmental policy of Ukraine]. Problemy zakonnosti — Problems
of Legality, issue, 152, 46—68. doi: https://doi.org/10.21564,/2414-990X.152.224701 [in Ukrainian].

Haditiwna do pedxonezii 15.02.2021 p.

68 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2021. Bun. 152



AIMIHICTPATUBHE ITPABO
I ITPOLEC

Nesterova Iryna Anatoliyvna,

PhD in Law, Associate Professor of the
Criminal Law and Process Department,
Uzhhorod National University,

Ukraine, Uzhhorod

e-mail: iryna.nesterova@uzhnu.edu.ua
ORCID 0000-0003-0481-2965

Shelever Natalya Vasylivna,

PhD in Law, Associate Professor of the
Department of Administrative,

Financial and Information Law Department
Uzhhorod National University,

Ukraine, Uzhhorod
e-mail:nataliashelever@gmail.com

ORCID 0000-0003-3641-4910

doi: 10.21564/2414—990X.152.226089
UDC 343.1:364—782

EXPERT AND LEGAL EXPERT AS PARTICIPANTS
OF ADMINISTRATIVE PROCESS

In connection with Ukraine’s European integration intentions, there is a need to update the procedural
codes. The new Code of Administrative Procedure contains numerous novelties, in particular, the range of
other participants in the trial has been expanded. This issue is relevant given the role of experts in the trial.

The Code of Administrative Procedure defines the legal status of an expert whose task is to promote
effective justice. For the court, its opinion is of a recommendatory nature, because the final decision is
made by the judge. A novelty of the Code of Administrative Procedure is that the participants in the
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process have the right to provide an expert opinion and such an opinion is equivalent to the opinion of an
expert appointed by the court.

In our opinion, such a novelty is a positive step forward. It should be noted that it is due to the
expertise special knowledge is used and public legal disputes are effectively resolved. It is the expert who
uses scientific and technical means to establish the circumstances that arve relevant to the trial and thus
promotes effective justice.

A new participant in the administrative process is a legal expert. The Code of Administrative
Procedure of Ukraine determines the procedural status of this participant. This must be a person who has
a scientific degree and is a recognized specialist in the field of law. However, the Code of Administrative
Procedure of Ukraine does not specify which scientific degree it should be. This should be either a
candidate of law or a doctor of law. In addition, the legal structure of “recognized specialist in the field
of law” is debatable. The Code of Administrative Procedure of Ukraine gives the participants the right to
submit to the court the opinion of such an expert.

It should be noted that the opinion of a legal expert is not evidence, is ancillary in nature and is not
binding on the court. The judge’s task is to draw an independent conclusion in fact. A legal expert does not
replace a judge. However, in its decision, the court may refer to the opinion of a legal expert as a source
of information that is contained therein.

The legal expert provides an opinion on a limited list of issues. However, judges have difficulties with
the application of the analogy of law and norms of foreign law. Ultimately, this leads to a review and
reversal of a judgment. Therefore, we consider that legal experts should be highly professional scholars
who are able to provide effective assistance to judges in public legal disputes resolving.

Some practitioners consider that it is important for the court not only to have the opinion of a
scientist, but also a lawyer-practitioner, who, although he does not have a scientific degree, but has
practical experience and can provide appropriate recommendations for public legal disputes resolving. We
do not agree with this opinion, as we consider that only a scientist can provide qualified assistance to a
judge in public legal dispute resolving. Instead, a legal practitioner should make recommendations for a
Jjudge to resolve a relevant public legal dispute.

It is advisable to expand the circle of other participants in the trial. Both the expert and the legal
expert contribute to the rule of law principles in the administration of justice.

Keywords: expert; legal expert; administrative process; participant in the administrative process;
expert’s opinion.
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Excnepr Ta ekcnepr y raxysi npaBa SIK YYaCHHKH aJIMiHiCTPATUBHOTO NPOIECY

Y 36’a3Ky 3 espoinmezpayitinumu namipamu Ykpainu unukia neoOXiOHicmy OHOGLEHHS NPOUeCy-
anvrux xkodexcie. Hoeuti Kodexc adminicmpamuenozo cyo0ouuncmea Micmumy 4ucienti Ho8elu, 30Kpemd
POSUWUPEHO KOLO THUWUX YUACHUKIE CcYd06020 npouecy. Lle numanns € axmyaivnum 3 02is0y HA POIb
excnepmis y cyoosomy npoueci.

Kooexc adminicmpamuenozo cydouuncmea susnauae npagosuil cmamyc excnepma, Skui Mae ceoim
3a60anHIM CNPUSMU ePerxmusromy npasocyoow. /s cydy 1020 6UCHOBOK MAE PEKOMEHOAUIIHUTL XapaK -
mep, 60 ocmamoune piuenns npuiimae cyoos. Hosenor y Kodexci adminicmpamuenozo cydouurncmsa €
me, W0 YUACHUKU NPOUECYy MArmy npaso HA0Amu UCHOBOK eKCnepma i makuil 6UCHOBOK € PIBHOUIHHUM
3 BUCHOBKOM €KCNEpma, sIK020 NPU3HAUUE CYO.
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Taka nosena € kpokom yneped. Cnio 3a3Hauumu, wo came 3a80SKU eKCnepmu3i 6UKOPUCTOBYIOMbCSL
cneyianvii 3HanHs 1 epexmusHo supiuyomvca nyoauno-npaeosi cnopu. Came excnepm UKOPUCTOBYE
HAYKOBO-MEXHIUHI 3ac00U 0t BCTAHOBAEHHS 0OCMABUH, SKI MAIOMb SHAUEHHS OISk CNPABU T UM CAMUM
Cnpusie epexmusHomy npasocyooio.

Hosum yuacnuxom aominicmpamuenozo npouecy € excnepm 3 numans npaea. Kodexc aominicmpa-
mueH0z20 cyoouuncmea Ykpainu sUsHauae npouecyarvhuti cmamyc yvozo yuachuxa. Lle mae 6ymu ocoba,
AKA MAE HAYKOBULL CyNinb ma € eusnanum gaxisuem y eanysi npasa. [pome y Kodexci adminicmpa-
muenozo cydouuncmea Yipainu ne 3asnavaemvcs, axuil came nayxosuil cmyninw. Lle mooce Gymu sx
kandudam, max i dokmop rwpuduunux nayx. OKpiM 4020, NPAsosa KOHCMPYKUis «6USHAHUTL (axiseyp Y
eanysi npasas € ouckyciinor. Kodexc adminicmpamuenozo cydouuncmea Yxpainu nadae npago yuachu-
Kam cnpasu nodamu 00 cydy GUCHOBOK MAKOZO eKCnepma.

Cnio 3asmauumu, wo BUCHOBOK eKCNePMA Y 2aly3i npasa ne € 00Ka3oM, MAe OONOMINCHULL Xapak-
mep i ne € 0006’13K08UM 05 CYOY. 3as0anms cyodi — 3podumuU CamoCmilinull UCHOBOK NO CYMI CNPAGLL.
Excnepm y eanysi npasa ne niominse cyooro. Ilpome y ceoemy piwerni cyo moice noCiamiucs Ha BUCHOBOK
excnepma y 2aay3si npasa axK na 0xcepeno i0oMocmetl, SKi 6 HbOMY MICMAMbC.

Excnepm 3 numanv npasa nadae 6UCHOBOK 3 00Medcer0z0 nepeniky numans. O0nax came i3 3acmo-
CYBANUHAM AHAN0ZIT 3AKOHY, ANAN0ZI NPABA MA HOPM THOIEMHOZ0 NPABA Y cYOOi6 BUHUKAIOMb MPYOHOUi.
Y xinyeeomy pesymvmami ye npuszsodums 0o nepeenndy i ckacysamns cyoosux piwens. Tomy esaxncaemo,
Wo excnepmom y 2aiysi npasa maiwomv Oymu 6ucokonpogecitini Hayxosyi, sxi 30amui Hadamu egex-
mueHy 00nomozy cyooam y supiuienii nyoiuno-npasosux cnopie.

esixi npaxmuku eaxcaromv, wo 04s Yoy 6aICIUB0 Maec Oymu He ume OYMKA 8ueH0z0, aie i
10PUCTA-NPAKMUKA, SKUL XOY | HE MAE HAYKOBOZO CIMYNEHsL, e B0100IE NPAKMUUHUM 00CBI00M A MOJICe
nadamu 6i0noeioni pexomenoayii wooo supiwenis nydaiuno-npasosux cnopie. Mu ne nozodxcyemocs: 3
Yi€10 OYMKO10, OCKITOKU B6AHCAEMO, WO TUME HAYKOBEYb MOXCe Hadamu Keanigixosany donomozy cyooi
npu supiwenni nybriuno-npasosozo cnopy. Hamomicmu opucm-npaxmux modice nadasamu pexomenoauii
w000 eupiwenis cyodeio 8ionoeion0z0 nyoLiuHO-NPABOBO2O CROPY.

Poswupenns xora imuux yuacnuxie cydosozo npouecy € doyiivnum. gk excnepm, max i excnepm
Y 2aiy3i npasa cnpusiiomy pearizauii npuUHLUNnY 6epxosencmea npasa nio uac 30UICHEHHS NPAsocydost.

KmouoBi cioBa: ekcrepr; eKCIepT y rajysi mpasa; aiMiHICTPATUBHUI MPOIIEC; YYACHUK aJMiHi-
CTPATUBHOTO IIPOIIECY; BUCHOBOK €KCIIepTa.

Problem statement. In connection with Ukraine’s aspirations to become a
full member of the European Union, an important task for our country is the
approximation of Ukrainian legislation to the legislation of EU member states. The
new procedural legislation distinguishes such a participant of the administrative
process as an expert in the field of law (legal expert). Along with this, it is advisable
to consider the legal status of an expert in administrative proceedings. Both
participants in the process are important given their role in the trial. The study of
the legal status of an expert and a legal expert is a topical issue today.

Recent research and publications analysis. The issue of the expert’s legal status
was studied in the works of S. Kivalov, V. Prokopenko, M. Saltevsky, V. Shibiko, etc.
However, the legal status of an expert in law is revealed only through the analysis
of Art. 8 of the Law of Ukraine “On Private International Law”[1]. Such scientists
as A. Dovgert, G. Galushchenko, V. Kalakura, V. Kysil, Y. Prytyka, A. Filip’ev etc.
were engaged in research of this question.

The purpose of the article is to systematize and analyze the norms of the CAP
(Code of Administrative Procedure) of Ukraine regarding determination of the
procedural status of an expert and a legal expert as participants in the administrative
process.
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Presentation of the main material. Article 68 of the CAP of Ukraine determines
the legal status of an expert which belongs to “other participants in administrative
proceedings”. According to it, an expert may be a person who has the special
knowledge that is necessary to clarify the relevant circumstances of the case.
A novelty in the Ukrainian CAP is that the expert may be appointed by the court
or be involved by participant in the case.

There are features associated with the examination at the request of the parties.
Thus, the case participant has the right to submit to the court an expert’s report
(opinion) made up at his request. The procedure of expert research conducting
and expert’s report drawing up are based on the results of the out-of-court expert
research is determined in accordance with the legislation. If the extrajudicial
expert examination is related to the complete or partial destruction of the object
of examination or change of its properties, the expert must notify the person who
applied to him, in the manner prescribed by part four of Article 106 of the CAP
of Ukraine. An expert’s report based on the results of an out-of-court expert
examination, during which the object of examination, which is evidence in the case,
was completely or partially destroyed, or its properties are changed, does not replace
the evidence itself and is not a ground for exemption from the burden of proof. The
expert’s report that is based on the results of an out-of-court expert examination,
during which the object of examination was completely or partially destroyed or
its properties were changed, shall not be accepted by the court, except in cases
where the submitting will prove the possibility of additional examination and
re-examination of the issues that are investigated in the expert opinion. The expert’s
report states that the report has been prepared for submission to the court and the
expert is aware of the criminal liability for a knowingly false decision. An expert
who has drawn a report on the application of a party to the case has the same rights
and obligations as an expert who carries out an examination on the basis of a court
decision. Upon the application of the case participant on the existence of grounds
for dismissal of expert who prepared the report on behalf of another person, such
opinion shall not be accepted by the court for consideration if the court recognizes
the existence of such grounds [2].

The court has the right, at the request of the case participants or on its own
initiative, to summon an expert to provide explanations on his report.

In the legal literature there is a concept of “explanation of the expert’s
report” — this is his testimony about the information that clarifies and discloses
the content and meaning of the following provisions, such as: information on
scientific and technical means that are used in the examination, on the identified
features of the studied objects, certain terms and text formulation; features of
objects preparation for research, conditions of experimental samples selection,
quantitative and qualitative changes of objects after carrying out their research;
the reasons of choosing or abandoning techniques or research methods of objects;
contradictions between the research part and the final conclusions, the refusal of
the expert to submit an opinion (report), the difference between the scope of the
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questions and conclusions; criteria of the features assessing that the expert used
in the interim and final conclusions.

The expert’s opinion, which is absent in the main report, and its justifications,
that are arising from his research, are a supplement to the expert’s opinion. The
need for clarifications and additions arises when the examination is considered to be
insufficiently complete, as well as when there is a need to address issues that have
not been asked to the expert; therefore, the expert may be assigned an additional
examination [3, p. 221].

It should be noted that the materials for the examination of the expert are
provided by either the court or the participant in the case. An expert may not
independently collect materials for the examination, disclose information that
became known to him in connection with the examination, or inform anyone, except
the court and the participant in the case, on whose order the examination was
conducted, about its results. The court-appointed expert does not have the right to
communicate with the participants of the trial outside the court session, except in
cases of other actions directly related to the examination.

In accordance with Article 106 of the CAP of Ukraine, the examination is
conducted in court or outside the court, if it is required by the nature of the
research, or if the object of research can’t be brought to court, or if the examination
is ordered by the participant of trial.

The interrogation of an expert is a way to verify the authenticity of the report
and its significance for the case in trial. The questions to the expert may not go
beyond the subject of his previous forensic and are limited by the circumstances
that have been previously investigated. For example, during the interrogation of
an expert who conducted a forensic commodity examination, he may not be asked
questions concerning the information he received from the person against whom
the examination was conducted. This procedural action is intended to clarify and
supplement the expert’s report [3, p. 221].

It should be noted that the opinion of an expert is not binding on the court.
It is assessed along with other evidence.

The expert’s opinion is evaluated according to the criteria of scientific reliability
and probative value. The court or prosecutor, as noted by R.S. Belkin, AT Winbergta,
I.L. Petrukhin, can and should check not only logic of expert proof, but also
understand the expert’s scientific positions to be convinced of reliability and
completeness of the expert’s report [4, p. 280].

If there are doubts about the correctness of the answers, the expert should give an
opinion on the impossibility of the question resolving. By logic, this conclusion is an
indirect proof of the established fact. The accuracy of the expert’s opinion is checked
and assessed by comparing the conclusions with other evidence gathered in the case,
clarifying the question of whether the conclusion contradicts other materials, including
other experts’ opinions in the case. Evaluation of an expert opinion is a complex mental
activity [5, p. 75]. The judge’s task is to evaluate the expert’s opinion. First of all, he
must evaluate the competence of the expert and his opinion.
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After reviewing the expert opinion, the judge needs to supplement or explain
the expert’s conclusions, to explain the meaning of special terms and wording, the
content of research methods, discrepancies between the conclusions and the research
part, the essence of differences between members of the expert commission (if they
did not reach a single conclusion) or contradictions between the conclusions of
different examinations, that is the subject of the expert’s questioning is the content
of the already issued conclusion (conclusions). It is not possible to conduct an
expert examination until the expert’s opinion is drawn up, because the subject of
the examination is missing.

If clarifications and additions require the conclusions of the commission
examination, the court has the right to summon for questioning one, several or
all members of the expert commission, depending on which issues need to be
supplemented and clarified whether the conclusion was signed by all members of
the commission or whether any of the experts had a personal opinion [3, p. 221].

Legal expertise is the main form of special knowledge in public legal
disputes using. The importance of considering of legal expertise institution in the
administrative process is also due to a number of other factors. First, new types of
objects are brought into the orbit of the judiciary, which carry information about
the public legal dispute. Secondly, as a result of the development of forensic methods
and techniques, the new branches of scientific knowledge achievements are used.
These trends lead to the formation of new and improvement of existing types of
legal expertise. Each new type of expertise requires the person who appointed it
to solve numerous and difficult tasks, including a clear definition of the subject
and possibilities of expertise, preparation of objects for special research, selection
of expert and expert institution, and to assess and use in considering a specific
administrative case after receiving the expert’s opinion [6].

One of the novelties of updated procedural codes is the introduction of a legal
expert institute (Article 69 of the CAP of Ukraine).

A legal expert may be a person who has a scientific degree and is a recognized
specialist in the field of law. However it isn’t specified what scientific degree it
should be in CAP of Ukraine. It can be both the candidate of law, and the doctor of
law. In addition, the legal construction of a “recognized expert in the field of law”
is debatable.

Criteria such as experience of scientific work in the field of law; availability of
scientific publications in professional publications of Ukraine and foreign countries,
that are included in international scientometric databases, and published after the
award of a scientific degree; the presence of a document confirming the assignment
of academic rank; the degree of activity of participation in conferences, symposia,
round tables, which are confirmed by the relevant documents and legalized in
the order established by the current international agreements of Ukraine etc.,
should be taken into account when the court decides on the admission of a
legal expert to participate in the case and instructs his opinion on the case file
[7, p. 33].
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In accordance with the CAP of Ukraine, the decision on admission to the case of
a legal expert and the attachment of his opinion to the case materials is made by the
court. A legal expert is obliged to appear in court upon summons, answer questions
asked by the court, and provide explanations. In the absence of objections of the
participants in the case, the legal expert may participate in the court hearing by
videoconference. A legal expert has the right to know the purpose of his summons,
to refuse to participate in the litigation if he or she does not have the relevant
knowledge, and the right to pay for services and reimbursement of costs associated
with the summons.

A legal expert may be involved by both the court and the parties to the case
may submit a ready-made opinion of such an expert. The conclusions of such
experts are equivalent. The task of the court is to assess such report and make an
independent decision on the case. A problematic issue in practice may be the fact
that other participants in the process will disagree with the legal expert’s opinion
that is submitted by the participant in the process.

In accordance with Part 1 of Art. 112 CAP of Ukraine, the parties have the right
to submit to the court the legal expert’s opinion on only two issues:

1) application of the analogy of law;

2) application of the foreign law norms’ content in accordance with its official
or generally accepted interpretation, practice of application, doctrine in the relevant
foreign state.

As we can see, the range of issues is limited. In our opinion, a legal expert also
can provide an opinion on the content of Ukrainian law, not just foreign one.

Some practitioners consider that it is important for the court not only to have
the opinion of a scientist, but also a lawyer-practitioner, who, although he does not
have a scientific degree, but has practical experience and can provide appropriate
recommendations for public legal disputes resolving.

We do not agree with this opinion, because we believe that only a scholar can
provide qualified assistance to a judge in resolving a public legal dispute regarding
the application of analogy of law, the content of foreign law in accordance with its
official or generally accepted interpretation, practice, and doctrine of foreign state.
Instead, a legal practitioner can evaluate the evidence, analyze the relevant precedent
and make recommendations for the judge to resolve the relevant public legal dispute.

Instead, a legal expert does not have the right to indicate how to resolve a
dispute properly. He has no right to evaluate the evidence, to give instructions on
the reliability or unreliability of particular evidence, on the advantages of some
pieces of evidence over others. The expert’s opinion is not binding for the court, it
has advisory nature. In practice, judges often reject such conclusions because they
consider that they themselves are experts in the field of law and are obliged to draw
their own conclusions (opinions) on issues that need to be resolved in public legal
dispute.

Attention should also be paid to the terminological conflict in the CAP of
Ukraine. Some norms use the term “legal expert”, other norms — “expert in the
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field of law”. This conflict should be eliminated, because in practice it will generate
discussions in court.

If we analyze the international experience of legal experts’ involving, it should
be noted that although this institution is new to Ukraine, it has been used in
international law for a long time. The most famous example is the so-called “amicus
curiae”, which literally means “friend of the court». This is a person (besides, not
only physical),who is not procedural party of the case, has exceptional legal or
professional knowledge on an important topic in a particular case, and at the same
time participates in its consideration in order to facilitate a fair trial decision [8].

As a result of their work, such “friends of the court” give the court that is
considering a particular case, “amicus curiae brief”, that is their opinion or report.
This form of legal expertise is particularly common in the United States and the
United Kingdom, but it is sometimes used in countries with legal systems of
continental law [8].

At the same time, a somewhat similar form of legal expertise is the institution
of Advocates General that operates within the structure of the Court of Justice of
the European Union. Such “lawyers” assist judges by writing optional opinions that
contain recommendations for the consideration of a particular case [8].

Prior to the amendments, the procedural legislation did not contain provisions
on a legal expert. However, in 1995 the Law of Ukraine “On Scientific and Scientific-
Technical Expertise” was adopted. The procedure for accreditation of relevant
experts was approved by the order of the Ministry of Justice of January 12, 2014
Ne 12. It cannot be proved that these provisions can be applied in the legal sphere
as well. Thus, the practice of court scientific and legal expertise submitting was
quite common [9].

The parties provided a written opinion of the scientific and legal examination
to substantiate their position, and the court had no grounds to refuse to include
it in the case. Such a conclusion did not fall under the features of the forensic
expert’s report or the expert’s opinion, but reflected a certain legal position on the
application of the law, which the court had to take into account when considering
the case [9].

If we analyze the case practice, the great share of cases are lawsuits to the
Pension Fund for the obligation to take certain actions, where legal experts
are involved as one of the participants in the process to define the concept of
“discriminatory actions” (decisions in the USRCD Ne 74414107, 74227731,
74754485, 74782677, 74938567, 74936511, 75024971, 75072331, 75023248,
74978993, 74727702, 74868804). At the same time, in most cases the courts refuse
to satisfy such motions, citing the dispositive powers of the court in this case and
the lack of proper justification for the need to involve a legal expert in the process
(decision in the USRCD Ne 71577211) [8].

Conclusions and suggestions. 1t should be noted that the CAP of Ukraine does
not provide the liability of an expert for a knowingly false conclusion. Therefore, in
practice, such conclusions of a legal expert may be called into question.
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We believe that a legal expert as the new participant in administrative
proceedings will help ensure fair justice, speed up the proceedings and ensure
the unification of judicial practice. This will increase confidence in the judicial
system.

It should be noted that a legal expert does not replace a judge, his activity does
not violate the principle of judicial independence, but on the contrary, he promotes
effective justice by assisting a judge. Such experts work in both the Supreme Court
and the Constitutional Court.

Thus, in any case, both the opinions of experts and the opinions of legal experts
promote the quality of justice, improve and facilitate the work of judges. The task
of the relevant experts is to provide effective assistance to judges in resolving the
relevant public legal dispute. The novelties of the CAP of Ukraine are a positive step
forward for our state. They are based on international experience and approximate
the legislation of Ukraine to the legislation of the European Union. However, the
conflicts that we have identified must be eliminated by the legislator, as they create
a number of inaccuracies.
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CIMIAbHI TA BIAMIHHI PUCU CYAOBOI I MO3ACYAOBOI
MEAIALLIT Y CITOPAX LLLOAO OCKAPXXEHHS$ PILLEHD,
AIY UM BE3AISALHOCTI CYB’EKTIB BAAAHUX
NMOBHOBAXEHb

IIpoananizosano oxkpemi munu ma eudu mediayii ax npasosozo incmumymy. Busnaueno mooeni
npoeedenns mediauii. locniorceno nonsmms i cymuicms cyoogoi ma no3acy0o6oi y Mexicax Supilenis
cnopis w00 ockapicenis piwens, 0itl uu 6e3disuviocmi cy6’exmis eradnux nosrnosaxcenn. Oxapaxme-
PU306aHO PUCU T 03HAKU UUX 6UOI6 Mediayii. Y3azarvneno cyuachi Hayxosi nioxodu 00 cnissioHouLenHs.
CKAad06UX cyd060i, no3acydoeoi mediauii ma cydosozo poseisidy. 30ilcHeHo asmOPCHKULL NOPIGHANLHULL
ananiz OCHOBHUX ejleMenmie cydosoi ma nosacydoeoi mediayii y cnopax w000 OCKapIcens: piuennv, Oiil uu
6esdisivrocmi cy6’exmie enaoHux nognosaxcens. Jlosedeno, uo cydosa i nozacydoea mediauis y cnopax 3
opzanamu 0eprcasioi 6aadu ma ix nOCcacosuMU 0cobamu Maioms ceoi nepesazi ma Hedorixku. Busnaueno
WISAXU BOOCKOHANEHHA Pealizayii cydo8oi ma no3acydosoi mediauii npu eupiwenni cnopie wooo ockap-
Jcenns piwenn, 0iil uu 6e30isavHocmi cy6 exmis 61A0OHUX NOBHOBANCEHD.

Kimouosi cioBa: agMiHicTpaTUBHUI cIip; cy0’€KTH BJaJHUX MMOBHOBAasKEHb; CKJIAL0BI MeiaTHB-
HOI TIPOIelypH; CyI0Ba Ta T03aCy0Ba MeIiatlis.

HOcvko H. M., NOMOIIHNK aJBOKATa, acIUpPaHT opuandeckoro ¢akyasreta YBY3 «Mexnyna-
POJIHBIIT 9KOHOMUKO-TYMaHUTapHbIN yHuBepcuteT uMenu akaj. C. [leMmbsHuykas, YkpauHa, r. PoBHO.
e-mail: i.yusko22@gmail.com ; ORCID 0000-0002-3450-4261

OO01He ¥ OTIMYATEbHbIE YEPThI CYA€OHON U BHECYIEOHOI MeMaluy 1o cnopaM 00 003Kaio-
BaHUM pelleHuid, AeiCTBUil WM 6e31eATeNbHOCTUH CYOEKTOB BIACTHBIX MOJIHOMOYHMIA

Ananuaupyiomcest omoenvhvle Munvl u 6UObL MeOUAUUU KaK Npagoeozo uncmumyma. Onpedersiomcs
Molenu nposedenus meduaruu. Hccredyiomes nowsmue u cyupocms cyoebroti u eHecyo0ebHoll 6 pamkax
peenus cnopos no 00ACAN0BAHUI0 peuwenull, delcmeutl uiu 6e30essmeavHOCU CYOBeKmMO8 GLACTIHBIX
noaHoMouuLl. Xapaxmepusyromcst uepmul u NPUSHAKU IMux 6udos meduavuu. O6o6uwaiomcst cospemer-
Hole Hayunovie NoOX00bL K COOMHOUEHUNO COCMAGLSIOUUX INeMEHMO8 cYOeOH O, 6HecydebHol Meduauuu
u cydebnozo pasbupamenvcmea. Jlaemcs asmopcKuti CPAGHUMENLHOIT AHAIU3 OCHOBHBIX HNEMEHIMOB
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cyOeOnotl U 6HeCyOeOHOU MeOUAUUY 8 CNOPAX OMHOCUMENLHO 00XHCAN0BAHUS Peenutl, Oeticmeull ui
6esdessmenviocmu cyboexmos eracmmvix noanomouuil. Cyoebuas u enecyoebnas meouauus 8 cnopax ¢
opeanamu 20cyoapcmeentoll BAACMU U UX OOIHCHOCTIHBIMU JUUAMU UMEIOM C60U NPEUMYUECEA U HeDO-
cmamxu. Onpedeienvl nymu coBePUEHCMBOBANUSL PEANU3AUUL CYOeOHOU U 6HecyOebHOl Meduanuy npu
paspeweniu cnopog no 06ICAL0BANUI0 Petenuil, Oeticmeuil un 6es0esmeivHocmu cyGoexmos GLaACnHbIX
NOTHOMOUULL.

Kiouesbie €1oBa: aJIMUHUCTPATUBHBII CIIOP; CyOBEKThI BJIACTHBIX MOJHOMOUMIT; COCTABIISIONIIE
MEIMATUBHOM MPOLEYPHI; cyAeOHas U BHeCyIeOHAsT MeIralyst.

Bcemyn. CporoziHi KiTbKiCHI TTOKQ3HUKY CHOPIB MO0 OCKAPKEHHS PillleHb, il
1 Oe3/TiSITILHOCTI Cy0 €KTIB BIAJIHUX TOBHOBAKEHD Y aIMiHICTPATUBHOMY CYIOYNH-
CTBi YKpaiuu € oBosi 3HayHUMU. e moB’sg3aH0 3 HU3KOI0 MPUYNH: HEJJOCKOHAJICTH
3aKOHOJABCTBA Yy BiANOBIAHIN cdepi, HeqoaiKu y poOOTI AepsKaBHUX OPraHiB Ta
OpraHiB MiCIIEBOTO CaMOBPSIIyBaHHSI, HEIOOPOCOBICHICTh TpomassiH Tomo. OpHaxk,
SIK BIZIOMO, Hi TIPE/ICTaBHUKY BJIajd, Hi (GisndHi, opuandti ocobu He 3alliKaBjeHi y
TPUBAJINX Ta IHKOIN Ge3pe3yJIbTaTHUX CYA0BUX criopax. ToMy HeaGUsSKOrO 3HAYCHHST
HaOyBalOTh MeIIaTUBHI IPOLEAYPU K Y MEKaX, TaK i 11032 MeKaMK aJMiHICTpaTHB-
Hux cynaiB. [TozacynoBa un cyoBa Meiallist He JIUIe MOKe TIPUTIBUIIINTH PO3B -
3aHHSA KOH(IIKTIB M’k yJacCHUKaMU CIIOPY, ajie i 3aomaantu (hiHAHCOBI pecypcu
CTOpiH, sgKi 6 Maau OyTH BUTPayeHi Ha MOBHUI PO3IJIS]] CIIPABU Y CYL0BOMY HOPSIAKY.
BpaxoByoumn HasBHICTb NMPUHIIAITY IHCTAHIIIMHOCTI Cy/IOBOI CUCTEMU, Mejiallis
HOCUTH OL/IBIT PaIliOHATTbHUN Ta MPaKTUYHWIT XapakTep. [IpoTe 3a/st MOKIMBOCTI
peaJisaliii IpUMUPHOTO IHCTUTYTY OpaKy€e HaJae;KHOTO iH(OPMYBaHHS Ta 3aKOHO/IAB-
4YOTO MIAI'PYHTS, a IepeBard Ta HeAOJIKKW CyZ0BOl i 1mo3acy/10Boi Mejiallii € i foci
MaJIOBUBYCHUMU.

Ananiz ocmannix docaiovcens i nyoaikayii. 3araabti 0cOOIMBOCTI IPUCYTOBOT
(cymoBoi) i mozacynosoi mexmiarii BuBuanuch @D. Crihdexom (F Steffek), 1. Ilamipom
(I. Shamir), I1. Baprycskom (P. Bartusiak), B. SIkosaesum (V. Yakovliev), P. Binu-
koM (R. Bilyk), P. TaBpumokom (R. Havryliuk), I. Topogucskum (1. Horodyskyi),
B. P. Pemkom (V. R. Remko), M. [loituem (M. Doich), T. lllunkap (T. Shynkar),
M. Agamcom (M. Adams) ta iHmummu.

Mema cmammi — criBcTaBJI€HHS OCHOBHUX O3HaK Ta OCOOJUBOCTEH CYHOBOI
i mosacyzoBoi Memiallii y cropax MioA0 OCKapKeHHs pillieHb, Aill yn 0e3aisibHOCTI
cy0’€KTIB BJIAHUX TOBHOBAYKEHD.

Buxnao ocnosnozo mamepiany. IcHyOTH pi3Hi HAyKOBI IOTJISN MIOAO KJIaCH-
ikarnii Buni memiarmii. Tak, @. Criddex Bumisie TpU TUIU MeTiallii:

1) mpuBaTHa Mepmiallid, sika € TMOBHICTIO HE3aJIEKHOIO Bijl CY/IOBUX PO3TJISAIIB
i 9acTO MPOBOAUTHCS O€3 MOMAIBIIOTO PO3TIISILY CIIOPY B CYIOBOMY MOPSIIKY;

2) Meialtis, TOB’s13aHa 3 yYacTIO OPraHy CYA0BOI BJIAJH, SIKa iHIIIIOETHCS CYIOM,
ajie jiaJii ii mpoBeIeHHs POXOAUTh Oe3 TTOAAJBINOI YIacTi CyIy;

3) cyzmoBa Mejmiallig, gKa TOB’s3aHa 3 CYJIOM K 3 MiCIIeM ITPOBeIeHHs JIJaHOi
TIPOTIEAYPH 1 TTEPCOHATIOM, MO i TPOBOAUTH [1].

A ot 1. lllamip Bumisisge Taki MOzesi TIPOBEEHHS MPOIIEAYPU Meliallii: MOIeb
CHIJIBHOTO TIOCEPETHUTITBA; OTHOTO MeiaTopa; KoMicii Meiatopis [2].
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YkpaiHChKUIl 3aKOHO/ABEIb 1 GiIBITCTD BITYN3HSIHUX YYEHHUX Y CBOIO YEPTy PO3-
[JIA/12I0Th MOKJINBICTD iICHYBaHHS, B TOMY YMCJIi B a/IMiHICTPATUBHOMY CYJOYMHCTBI,
NPUCYZI0BOI (CYZIOBO1) Ta MO3acy/I0BOI MeJIiallii.

3 MeToI0 BU3HAUEHHSI OCHOBHUX XapaKTEePUCTUK MO3aCY0BOI Ta CY/I0BOI Me/Tiartii
CIpoOYEMO BCTAHOBUTH 3MICT i CYTHICTh 3a3HAYEHNX BUJIIB MeJIialtii.

[IpucynoBa (cyzoBa) Meniallis — 1ie Meiallis, iHTETpOBaHA B CYy/I0Be MpOBa-
JUKeHHs1. BoHa BUKOPUCTOBYETBHCS [IJIsl BUPIIIEHHSI CIIOPiB, 1110, SIK IIPABUJIO, YKe
CTaJIU TTPEIMETOM CYOBOTO PO3IJISILY, 32 3TOI00 CTOPiH ad0 3a MPU3HAYEHHSIM YK
peKkoMeHIaiero cyui. Mogesb nmpucyoBoi Meaialiii mepeabadae mpoBeeHHs Me/Ii-
aitii caMuM mepcoHaaoM cyay abo cymisMu, abo K iCHYBaHHS IHCTUTYILi ajbrep-
HATUBHOTO BUPINIEHHS CIOPiB, KOTPi (DYHKIIOHYIOTD TPU Cy/Ii (HAPUKJIAJ, TIEHTPU
Meiartii, 61opo Memiarii) [3].

B onoBnernx nporecyanbaux Kofekcax 3 2017 p. cymoBa Mesiallisi BASHAYAEThCS
SIK «BPETYJIIOBAHHS CIIOPY 32 Y4acTIO CYZJi».

ITo3acynoBa Memiallist € POIEYPOIO BPETYJIIOBAHHS CIOPY, aBTOHOMHOIO Ta
HEe3JIeKHOTO TI0 BiIHOIIEHHIO /10 Cy/I0BOTO TIPOIIeCy, i Ma€ cBoto crerudiky. Takmit
BUJI MeJHallii sIK crioci6 yperyJoBaHHs KOH(MJIKTIB nepeabadyac akTHBHY POJIb CTOPiH
y IOCATHEHHi YTOAM MOAO0 cIopy abo HOro OKpeMHX eleMeHTiB. [i mpoBeneHHs Ha
3aKOHOJIaBYOMY PiBHI He perJiaMeHTOBaHe Ta OOMEKYEThCS 3/1€01IbITOT0 BU3HAYEH-
HSIM OCHOBHUX TIPUHITUIIIB MeJIiallii, a CTOPOHAM HAJIAETHCS MOKJIUBICTH BUPILTYBATU
Xi/l IeperoBopiB, Yac, TPUBAJICTDb, YEPTOBICTh PO3TJILAY MMUTaHb. Y4acTb MejiaTopa
nepeabavYae HOro CIPUSTHHS Y PO3B’sI3aHHI WX 3aBaHb [4].

Bak/imBo 3a3HauymTH, 1110 J0CI HEe iCHY€ MacIITaOHKMX JOCIIKEeHb B3a€MOJIl Ta
MPAaKTUIHUX OCOOJIMBOCTEN TPUCYAOBOI Ta TO3aCyA0BOI Meiailii y aaMiHiCTpaTUB-
HUX CITopaX, 0COOJIMBO y Takill Kareropii cripas, sk OCKap;KE€HHsI pillleHb, Ml 4u
6e3/1isIbHOCTI Cy0’€KTIB BJIaJHUX ITOBHOBaKeHb. 1le MoB’sa3aHO SIK i3 MOOAMHOKUMMU
BUTAIKaMU BUKOPHUCTAHHS CYZ0BOI Meiallii /[JisT BPeryJII0BaHHSI CIIOPY, Tak i 3 Opa-
KOM MeXaHi3MiB 3aCTOCYBaHHS 1103aCyI0BOI MejIiallii.

Opnnak BUBYEHHS NMUTAHHS MOPIBHSHHS Me[iallii i3 yperyJioBaHHSIM CIIOPY 3a
y4acTIo Cy/li cTae Ourbin nommpennm. Hampukian, y Bunanni «Memiatiist y mpode-
CiiTHI AiATBHOCTI IOPUCTa» aBTOPU CITIBCTABJISAIOTh Me/IiaTUBHI MPOIIelypH 3a JI0I0-
MOTOI0 CKJIQJIOBUX €JIEMEHTIB TaKuX IPOIEAYP: CYyTHICTD IPOIeLYyPH, OPIEHTOBAHICTD
MIPOTIe/Ty PH, TTOCEPETHUK, YIACHUKY TIPOIIEAYPH, POJIb TTOCEPEIHNKA, CIIeliaibHA TTijl-
rOTOBKA MOCEPEHNKA, MiCIle B Cy/IOBOMY ITPOIIECi, CTPYKTYpa TIPOIeAypH, OakaHuit
pe3yJabTaT MporelypH, TPUBATICTh TPOIEAYPH, TTOBTOPHE TPOBEAECHHS TIPOIEYPH
3a OaskaHHSM CTOPIH [5].

Jesiki BueHi, 11106 PO3KpUTH e(PEKTUBHICTH 1103aCYA0BOI Me/Iiallil, IPOTUCTABIIS-
I0Th 1i CyZIOBOMY PO3TJISAY CIIPaBU, 3aCTOCOBYIOUN TaKi KPUTEPIii: TPEAMET PO3TJISY,
N0OPOBLIbHICTD, KOH(DiAEeHIITHICTD, BiAHOCMHN (eMOILii), TPUBANICTh, TPUIHATTS
i BAKOHAHHS PillleHHs], BapTiCTh, pe3yabraT [6].

[Ipodecop Pemko Ban Pi nopiBHIOE Meiallito i3 CylOBUM IPOIECOM UYepes
npu3My KOH(DIZIEHIIINHOCTI, CAaMOCTIHHOCTI pillleHb CTOPiH, EMOIINHOI CKJIa/I0BOI,
BapTOCTI, Yacy Ta sIKOCTi [7].
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OCHOBHUMM BiIMiIHHOCTSIMU MeJiallii Ta CY/[OBOTO BUPIIIEHHS aIMiHICTPATHUB-
Ho-mipaBoBux criopis T. I. IITuHkap Ha3WBaE Take: MPUHITUIT HEOOMEKEHOCTI B Yaci mpo-
Heaypy Meziarii, pikcyBaHHsT YMOB IIPUMUPEHHS Ta TapaHTil iX peasiisartii, baskaHHsT
JlepsKaBHUX OPTaHiB MO0 AOCATHEHHS KOHCEHCYCY, (piHaHCOBI Ta 4acoBi BUTPATH,
ITiZIBUIIIEHHS TTPABOCBIIOMOCTI, TIPaBOBOI KyJIBTYpPHU OpraHiB Biaau [8, c. 109].

SIk 6aunMO, €AMHOTO THAXOLY 10 XapaKTePUCTUKH 1103aCyI0BOI Ta CYI0BOI Me/Ii-
ailii Hemae.

[pyHTy0UKMCh HAa HaBeAEHUX BUIE MO3UIIAX HAYKOBIIB, MPOIIOHYEMO CBOIO
TOPIBHAJIBHY XapaKTePUCTUKY OCHOBHUX eJIeMEHTIB CY/I0BOI Ta 103acy/I0BOI MeJli-
arfii y cropax mof0 OCKapKeHHs pilleHb, il 4 Ge3aisaibHOCTI Cy0’ €KTiB BIaIHUX
IIOBHOBAKEHb.

1. Poav ax npasosozo incmumymy. CynoBa Meiallis € 4aCTUHOIO [isiJIbBHOCTI
CyZIiB, 1O TiATIOpgAKOBaHi nep:xasi. [lozacynoBa — 11e He3ameKHUN TTEPETOBOPHUN
npotec.

2. Mediabenvnicmo. CynoBiii Memianii migsraioTs yci ciopu y chepi ockap-
JKEHHsI PillleHb, iil un 6e3/isIbHOCTI cy0’€KTIB BJIaHUX MOBHOBA)KEHD, HA BiIMiHY
Bijl 1103aCy/I0BOI, SIka He MOJKe BUPIIIyBaTH CIIOPH, Jie PillleHHsT cy0 €KTa BIAJHUX
MOBHOBKEHD MOJKe OYTH CKACOBAHE JIUIIE CY/IOM.

3. IIpunyunu. Jlo NpuHIKIIB Cya0BOI Meaialii HameKaTh: T0OPOBITBHICTB,
IIPUHIIMAIT BEPXOBEHCTBA IIPaBa, 3aKOHHICTh, HEYTepeXKeHIiCTb Cy/Il, TPUHIUIT PiB-
HOCTi CTOPiH, IPUHIIUII AMCIIO3UTUBHOCTI, TPUMYCOBUI XapaKTep pillleHHs 1 3aX0/1iB
iioro peasizaifii. ¥ cBOIO 4epry I03acy/ioBa Meiallisd, KpiM CIIJbHUX TPUHITUITIB
(106pOBIIBHOCTI, PIBHOCTI), Ma€ CBOI clel[iaJbHi TPUHIMIIN: KOHDIAEHIIHHICT,
HEUTPAIBHICTL Me/[iaTopa, HEITPUMYCOBICTD, BJIACHA Bi/IIIOBIZIA/IbHICTh CTOPIH, MOiH-
(G opMOBaHiCTh, IPUHITUIT CTPYKTYPOBAHOCTI Ta THYYKOCTI.

4. ITocepednux. TlocepeTHUKOM y pasi Cy10BOi Mejiiallii BUCTYIIae Ge3mocepesiHbo
CyAd aIMiHICTPATUBHOTO Cy/ly: TI03aCy/IOBOI Meiallii — MeiiaTop (IOpUCT, alBOKAT,
HOTapiyc), M0 TTPOUIIOB clielliajibHe HaBYaHHS.

5. Oyuxuyii nocepeonuxa. OyHKIIsIMU CY/i €: PO3’SICHEHHsT MeTU 3yCTpiveid,
HOPSIIKY 1 TIpaBKJI iX TIPOBEJICHHS, TIpaB Ta 000B’SI3KIB CTOPIH; MPOBEEHHS BiKPHU-
TUX 1 3aKpUTUX Hapaj; 3'SICyBaHHS I1i/ICTaB Ta IpejiMeTa II030BY, ITi/ICTaB 3alepevyeHb;
PO3’SICHIOBATH CTOPOHAM TIpeAMeET JIOKAa3yBaHHS; 3’sCyBaHHS TTPOTO3UIIN CTOPiH
MO0 MIJISIXiB MUPHOTO BPETYJIIOBAHHS CIIOPY; MPOIMOHYBAaHHS BIACHUX MOKJIMBUX
MJIAXIB yperyoBaHHs criopy. /lo dbyHKITiiT MeiaTopa HaesKaTh: YIIPaBJIiHHS TTePETo-
BOpaMM; aHaJIi3 KOH(IIIKTY; poboTa 3 eMOLISIMU; JOCIIIZKEeHHs BapiaHTiB BUPILIEHHS
CTIOpY; MepeBipKa PeayibHOTO GaskaHHs BUKOHATH JOMOBJIEHICTH CTOPOHAMHU; JIOTIO-
MOra CTOPOHaM B3SITH Ha ce0e BiAIOBiIaJbHICTh.

6. Tpusanicmo npouedypu. Cynosa Memiallist He Moxke TpuBaTH Gisbiie 30-Tu IHIB
13 IHS1 [TOCTAHOBJIEHHS YXBaJIU [P0 BPeryJIIOBaHHS cIlopy 3a y4acTtio cyaui. [Tosacy-
JI0BA TIPOJIOBXKYETHCA 10 1,5 MicsIis.

7. Bapmicmov npouedypu. Cynosa Me/iailisi IPOBOAUTHCSA GE30IIATHO, TTOCTYTH
K MejliaTopa OIJIauyIOThCsl CTOPOHAMU 3aJIesKHO BiJl YCTAHOBJIEHOI BapTOCTI TaKUX
MIOCJYT Ta BUNLY CIIOPY.
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8. Pesynvmam. [lnsa cynoBoi Memiallii BaXXJIMBUM KOMITPOMIC, SKUH JOCATAETHCS
HIJITXOM B3a€EMHUX MOCTYNOK (y MeXkax 1mo30BHUX BuMOT). [lozacyzoBa memiattis
HalpaBJieHa HA 33/I0BOJIEHHS BCiX PeajibHUX IHTEpPEeCiB CTOPIH.

Otox mepeBaraMu Cy/10BO1 Me[iallii € HeTPUBAJi CTPOKU BUPIIIEHHS CIIOPY,
MOKJIMBICTb BUPIIIEHHS BCiX BU/IB CIIOPIB y BIJNIOBiZHIN KaTeropii Ta BiZICYTHICTh
CyZIoBOTO 300Dy 3a MPOBEIEHHS MeIiartii Cy/Iero.

[TosacynoBa Mezialiis K crnoci6é BUPILIEHHS aJMiHICTPAaTUBHUX CIIOPIB € edex-
THUBHOIO 3aBJISIKU PE3YJIBTATUBHOMY BUKOHAHHIO JIOMOBJIeHOCTEl [9, ¢. 66]; KoHTpoJIio
CTOPIH HAaJ MPONEAYPOIO Ta 11 pe3yJibTaTaMu; MPOCTOTI 1 THYYKOCTI; KOH(DIIEeHITi -
HOCTIi; HAIBHOCTI B TTOCEPeTHUKA CIEeIiaIbHIX 3HaHb Y cepi Meiallii; B3BaEMOBUTI/I-
Hocti pedyJsbtary [10, c. 144—148].

ITpote, okpim TepeBar, iCHYIOTb i JIesiKi HeJOMIKM 000X BUIIB Meiiartii.

3okpeMa, TIpollec CyA0BOI Mejiallii € HajATo (opMai30oBaHUM; 3AJTUTIAETHCS
3aJIe;KHUM BiJl TIPOIECYaJbHOTO 3aKOHOJIABCTBA; MEIATOPOM € Cy//s (/lep:KaBHUM
MOCAJIOBEIh), IO Y CIOPaX i3 OpraHaMu BN MOKE CTATH MEPEIIKOI0I0 /7Sl 06 €K-
TUBHOCTI TIPOIleCy Meiallii; He MPUIIISEThCA HaJlesKHA yBara eMoIliifHiil atMocdepi
MiK CTOPOHAMU KOHQJIIKTY.

Y mosacyzoBiit Meziariii, monpu ii eeKTUBHICTD, CKJIaAHiIIe OYTH BIECBHEHUM
y mpodecionaiaMi Meaiatopa, Hisk Cyli; GiIbIl CUIIbHI CTOPOHU OTPUMYIOTh MOJK-
JINBICTh HaB'sI3yBaTH CBOIO TOUKY 30pY CJIAaOIINM, OCKIIbKH Meiallist (B CHIy CBOET
HeOPMAJIBHOCTI) J1a€ MEHIIe MPOIleCyalbHUX TapaHTii, HisK CyJOBUI PO3TJsi abo
apOiTpak; HEBU3HAYEHICTH AJITOPUTMI3AIlii MPOIIeypH MeTiallii; Bi/ICy THICTh 30BHilII-
HBOTO (JIEPKABHOTO) KOHTPOJIIO TO/0 3/[ICHEHHS MPOIEAYPUA MeJliallii, HacaiKoM
4Ooro Moyke OyTH HU3bKHII PiBEHb JOBIpU 0 AisLIBHOCTI MeIiaTOPiB; iCTOTHA HEBU-
3HAYEHICTh MOXKJWBOCTI TPUTATHEHHST Me/IiaTOPIB /10 BiATIOBIATBHOCTI 32 YMUCHY 1
HeHaBMUCHY IIKO/Y, 3aIO/IisTHy y TIpotieci ¢Bo€i missibHocTi [11].

Bucnoexu. TaxuMm 4uHOM, /1JiI MOXKJIMBOCTI 3aCTOCYBaHHS Mejiallil y cropax
IIO/I0 OCKAPIKEHHsI PillleHb, il 4 O6e3/isIbHOCTI Cy0 €KTIB BIaIHUX MOBHOBAKEHD
iCHy€ NeKisibKa BapiaHTIB:

1) anyJsoBaHHS MPUCYAOBOI (CYZI0BOI) Mejliallii i BUBeIEHHS 1103aCyI0BO1 MejTia-
11ii HA piBeHb OKPEMOTO HE3aJIeXKHOTO IHCTUTYTY 3 BJACHUM OPTaHi3aIliitHO-TTPaBOBUM
3abe3IedeHHsIM 3 TIPOBEICHHAM BiAMOBIIHNX HaBYaHb 3 Mejiallii Ta KBasiikariii-
HUX iCIUTIB MeiaTopiB, 3 BeJEHHSM PeecTpy MeaiaTopis (K 1e 0yJ0 3pobseHo 3
aJIBOKATYPOIO);

2) BinxusieHH iziel mo3acy/10Bo1 Meiallii Ta BIOCKOHAJIEHHS MIPUCYI0BOI IS -
XOM 3aMPOBA/KEHHSI TIOHSTTsI 0O0B’SI3KOBOTO BPETYJIIOBAHHSI CIIOPY 3a ydacTi Cy/uti
y clipaBax I0JI0 OCKapyKeHHs pillleHb, Aiil 4yu 6e31istIbHOCTI cy6 €KTIB BIaJHUX
MOBHOBAKEHD Ta IMUPOKOTO iH(POPMYBAHHS HaceJIeHHsI, OPTaHiB BTN PO TepeBarn
CyZIOBO1 Mejiartii;

3) 36epeskeHHsI CYIOBOI i 103acy0BOI Meiallii i3 BHECEHHSIM J0JaTKOBMX 3MiH
no Kozekcy aiMiHICTPAaTUBHOTO CY/JOUMHCTBA YKpaiHu, TPUUHATTS 3aKoHY <«IIpo
Me[iarios Ta po3po0JIeHHsT HU3KHU CYIIyTHIX HOPMATUBHO-TIPABOBUX aKTiB.
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Besnepeuno, kokeH BapiaHT OTpeOye HAIEKHOTO HAyKOBOIO IMAIPYHTS, KaApo-
BOTO i (hiHAHCOBOTO 3abe3IeYeHHs Ta 3aKOHOJAaBYMX 1HILlIaTHB.

Cunucok Jjiteparypu

1. Steffek F. Mediation in the European Union: An Introduction. 2012. 22 p. URL: http://www.
diamesolavisi.net/kiosk /documentation/Steffek Mediation_ in_the European_Union.pdfx.

2. Shamir Y. Alternative dispute resolution approaches and their application. Israel Center for
Negotiation and Mediation (1CNM). 43 p.

3. Baprycak I1. [Ipucynosa menianis: nocsin Hinepmanzis. Caiit opuamunoro dakyasrety Yep-
HiBEIbKOTO HallioHaJbHOTo yHiBepcutery imeni IOpist Memprosuua. URL: https://law.chnu.edu.ua/
prysudova-mediatsiia-dosvid-niderlandiv,/.

4. SIxosses B. B. [Tpucynosa Ta nosacyjioBa Mejiailisi: OCHOBHi 03HaKU. 30IPHUK HAYKOBUX NPAljb
Xapriscorozo nayionanwiozo nedazoziunozo yuisepcumemy imeni I. C. Crosopoou <IIpasos. 2017.
Bum. 26. C. 139—151. URL: http://nbuv.gov.ua/UJRN/znpkhnpu_pravo 2017 26 19.

5. Meniarist y npodeciiiniii niszibHOCTI fopucta : migpyunuk / binuk T. ta in. ; 3a pen. H. Kpec-
toscbkoi, JI. Pomananse. Oxeca : Exosoris, 2019. 456 c.

6. Mepnianisi ta cymoa cucrema. [lo? Ax? Hasimo? Ilpoekr «CrpaBemiuBe mpaBoCYyIIsi».
Harionanmpra acomiarist Memiatopis Ykpainu. C. 1-9. URL: http://namu.com.ua/ua/downloads/
promomaterials/DODATOK 6 BROSHURA MEDIATCHIA TA SUD.pdf.

7. Pemxo Ban Pi. Menianig B YkpaiHi: nepcrieKTuBHa ajbTepHATHBA PO3IJISLLY cripas y cyai. FOpu-
Ouuna easema. URL: https://yur-gazeta.com/dumka-eksperta/mediaciya-v-ukrayini-perspektivna-
alternativa-rozglyadu-sprav-u-sudi-.html.

8. unkap T. I. 3acTocyBanus Memiaiii B agMiHICTPAaTUBHOMY CYAOYMHCTBI: BITYM3HSHUI Ta
3apyOiKHUN TOCBIA : AUC. ... KaHI. IOpu. HayK. JIpBiB, 2018. 220 c.

9. Moitu M. Paspemenne koH(UKTa (KOHCTPYKTUBHbIE U JECTPYKTHBHBIE IPOIECCHI).
Kondaukrosorus : xpecromatusi / coct. H. . Jleonos ; r1. pex. [. . @enpamreiitn. Mockba : Mock.
nenxour.-com. uf-T, 2004. C. 53—69.

10. HIunkap T. I. AnbrepHaTuBHI CIIOCOOM BUPIIIECHHS IOPUANYHUX KOHQIIIKTIB (CIIOpPiB) B
agMiHicTpaTuBHOMY cynounHCTBi. Haykosi sanucku Jlvsiscvkozo ynisepcumemy Gisnecy i npasa. 2017.
Bumn. 16. C. 144-148.

11. Adams A. Martin Effective methods of alternative dispute resolution: negotiation, mediation,
and arbitration. 4 p. URL: http://www.dlgfirm.com/files/2012/05/Overview—of—ADR- 20101101
pdf.

References

1. Steffek, F. (2012). Mediation in the European Union: An Introduction. URL: http://www.
diamesolavisi.net/kiosk /documentation/Steffek Mediation_in_the European Union.pdfx.

2. Shamir, Y. Alternative dispute resolution approaches and their application. Israel Center for
Negotiation and Mediation (1CNM).

3. Bartusjak, P. Prisudova mediacija: dosvid Niderlandiv. Sajt juridichnogo fakul'tetu
Chernivec’kogo nacional’nogo universitetu imeni Jurija Fed’kovicha. URL: https://law.chnu.edu.ua/
prysudova-mediatsiia-dosvid-niderlandiv/ [in Ukrainian].

4. Jakovlev, V.V. Prisudova ta pozasudova mediacija: osnovni oznaki. Zbirnik naukovih prac
Harkivs’kogo nacional’nogo pedagogichnogo universitetu imeni G. S. Skovorodi «Pravos, issue 26, 139—
151. URL: http://nbuv.gov.ua/UJRN/znpkhnpu_pravo 2017 26 19 [in Ukrainian].

5. Bilik, T. et al. (2019). Mediacija u profesijnij dijal'nosti jurista. N. Krestovska, L. Romanadze.
(Eds.). Odesa: Ekologija [in Ukrainian].

6. Mediacija ta sudova sistema. Shho? Jak? Navishho? Proekt «Spravedlive pravosuddjas.
Nacional'na asociacija mediatoriv Ukraini. URL: http://namu.com.ua/ua/downloads/promomaterials/
DODATOK_6_BROSHURA_MEDIATCHIA TA_SUD.pdf [in Ukrainian].

bl

84 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2021. Bun. 152



FOcoko I. M. CninbHi ma 8iomiHHI pucu cydosoi i no3acydosoi mediayii'y cnopax w000 OCKapXXeHHH ...

7. Remko, Van Ri. Mediacija v Ukraini: perspektivna al’'ternativa rozgljadu sprav u sudi.
Juridichna gazeta. URL: https://yur-gazeta.com/dumka-eksperta/mediaciya-v-ukrayini-perspektivna-
alternativa-rozglyadu-sprav-u-sudi-.html [in Ukrainian].

8. Shinkar, T.I. (2018). Zastosuvannja mediacii v administrativnomu sudochinstvi: vitchiznjanij
ta zarubizhnij dosvid. Candidate’s thesis. Lviv [in Ukrainian].

9. Doich, M. (2004). Razreshenie konflikta (konstruktivnye i destruktivnye processy).
Konfliktologija: hrestomatija / sost. N. I. Leonov; gl. red. D. I. Fel’dshtejn. Moscow: Mosk. psihol.-soc.
in-t [in Russian].

10. Shinkar, T.I. (2017). Alternatyvni sposoby vyrishennia yurydychnykh konfliktiv (sporiv) v
administratyvnomu sudochynstvi. Naukovi zapysky Loivskoho universytetu biznesu i prava, issue 16,
144—148 [in Ukrainian].

11. Adams A., Martin. Effective methods of alternative dispute resolution: negotiation, mediation,
and arbitration. URL: http://www.dlgfirm.com/files/2012/05/Overview—of—-ADR- 20101101 pdf.

Yusko I. M., assistant lawyer, graduate student of the Faculty of Law Private Higher Educational
Establishment «Academician Stepan Demianchuk International University of Economics and
Humanities», Ukraine, Rivne.

e-mail: i.yusko22@gmail.com ; ORCID 0000-0002-3450-4261

Common and distinctive features of judicial and extrajudicial mediation in disputes concerning
appeals against decisions, actions or omissions of subjects of power

The article examines the place of disputes over appeals against decisions, actions or omissions of
the subjects of power in modern conditions. Some scientific views on the classification of types and kinds
of mediation as a legal institution are analyzed. Existing models of mediation are identified. It is stated
that in the Ukrainian legal system there are two possible models of mediation: judicial and extrajudicial.
The own concept of <judicial mediation» is formulated. It is argued that judicial mediation is provided
by administrative procedural law in the form of dispute resolution with the participation of a judge. The
content of out-of-court mediation and its significance in administrative disputes are revealed. Features
and signs of judicial and extrajudicial mediation are described. It is stated that judicial mediation is rarely
used in administrative proceedings, and there are no mechanisms for the use of out-of-court mediation.
The essence of judicial and extrajudicial within the framework of resolving disputes concerning appeals
against decisions, actions or omissions of subjects of power has been studied. Modern scientific approaches
to the ratio of components of judicial, extrajudicial mediation and litigation are generalized. It is proved
that in science there is no single approach to the characteristics of extrajudicial and judicial mediation.
For the first time, the author provides a comparative description of the main elements of judicial and
extrajudicial mediation in disputes concerning the appeal of decisions, actions or omissions of the subjects
of power. The role of judicial and extrajudicial mediation as legal institutions is defined. The possibility
of using judicial and extrajudicial mediation in disputes concerning appeals against decisions, actions
or omissions of subjects of power has been established. The basic principles of judicial and extrajudicial
mediation are formulated. The status of a mediator in judicial and extrajudicial mediation is revealed. The
Junctions of the mediator are highlighted. The duration of judicial and out-of-court mediation procedures
is stipulated. The cost of judicial and extrajudicial mediation procedures is substantiated. The essence
and content of the result of judicial and extrajudicial mediation procedures are determined. It is proved
that judicial and extrajudicial mediation in disputes with public authorities and their officials have
their advantages and disadvantages. In particular, it was found that, compared to judicial, out-of-court
mediation in disputes over appeals against decisions, actions or omissions of subjects of power is a more
effective conciliation procedure, but there are questions about the level of professionalism and education
of the mediator. Ways are provided to improve the implementation of judicial and extrajudicial mediation
in resolving disputes concerning appeals against decisions, actions or omissions of the subjects of power.

Keywords: administrative dispute; subjects of power; components of mediation procedure;
judicial and extrajudicial mediation.
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Qickanvroi ma mummnoi noximuxu. Ilompibuo sanposadumu QynKuio 0epicastozo 1azisdy 3a OompuMan-
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IIpoTuBo/€iicTBHE KOPPYNUUM: CTPATErHs U NPAKTHKA

Ananusupyromcest 00uecmeenio-noiumudecKue 6bl306ol U NPOOIEMbL CIPAMEZUU NPOMUBOIEUCMBUS
KOPPYRUUU, B0NPOCHL YCMPAHEHUS KPUMUHOZEHHDIX (DAKMOPOB, COBEPULEHCMBOBANUS 3AKOHO0AMENLCMBA
U JesimenbHOCMU NPABOOXPAHUMENLHBIX OPZAHOB.

IIpobremvr npomusodeiicmeus KOppynuuu OOIHCHbL PEUAMBCS CUCMEMHO 8 KOMIIEKCe Unmezpa-
MUBHLIX MeP 20CYOAPCMBEHHO -NOIUMUYECKO20, COUUATLHO-IKOHOMUUECKOZ0, HAUUOHALLHO -KYIbMYPHOZO,
UNHPOPMAYUOHIO20, KPUMUHOILOZUUECKO20, NPABOBOZO U MOPATILHO-IMUUECKOZ0 XAPAKMEPQ.

Ilepsoouepedrnvimu 3adauamu pearu3ayuu maxozo Kypca s6Rsemcs: HeOMIONCHOe BbINOJIHEHUe
MAKUX CMPAMEULECKUX NPUHUUNO8, KaK OCMOHONOIU3AYUSL, 0eODUOPUIAUUSL, 020CYOapcmeierue 00bekK-
moe anepeemuueckoll 6e30nacnocmu, paszpanuuenue Ousmweca u eiacmu, obecneuenue dpdexmusnor
HAN020801 U MAMONCEHHOU NOAUMUKU.

JleticmeennbiM MEXAHU3MOM NPOMUBO0EUCMEUs. KOPPYNYUYL S6ISeMCS PA3epanudenue eiacmu u
busneca, ycmpanenue QGaxmopos nOIUMUUECKOU KOPPYNUULL.

IIpednazaemcs 6 3axone Yepaunvt «O npedomspawenuu Koppynyuu», a maxKice 8 3aKoHax, pezia-
MEHMUPYIOUUX CIAMYC 20CYOAPCNEEHHBIX CLYHCAUUX, 3aKpenums mpebosarue o be3ynpeunoil 0en06oi
penymayuu u 006pPONOPA0UHOCIIL.

Heobxodumo paspabomamy u npunsms cucmemy HOBvIX 3axonooameivivix akmos: «Kodexc doka-
samenvozo npasas, «Kodexc npasooxpanumenvnoi desmenvrocmus, saxonvt <O @ynxyuu paccredo-
eanus u cmamyce ciedosameiss, <O cmamyce demexmugogs, «O cyde NPUCIHCHOIX U MUPOBOM CYOes,
<O evLsasrenulL, NPedynpesrcoenuy u npoPuIaKmuKe npPecmymnienuis.

IIpednazaemcs ducnosuuuio HopmvL Y20108H020 KoOeKca YKpaurvl 0 HE3aAKOHHOM 0002aUeHUU U3JLO0-
acumv @ coomeemcemsuu co cm. 20 Konsenuuu OOH npomus xoppynyuu om 31.10.2003 2. B uacmno-
cmu, npediazaemcs 3aKPenums omeemcmeeHHOCMb YUHOBHUKOS 34 3HAUUMEIDHOE YeeIUUeHUe AKMUBOE,
KOMOpble NPesoCX00am CYyMMapivle aKmugsbl Hyieeoi 0eKIapayuy u 3aKoHHOU 3apabomuot niamvl Ha
zocyoapcmeennoi cayrcoe.

B mexanusmax zocydapcmeennoii enacmu credyem npedycmompems QYHKUUIO npoxypopckozo nao-
30pa 3a cobmodenuem aHmuKoppynUUOHHOZ0 3aKOHO0AMENbCMEA 8 OesmeIbHOCIIU NPeOnPUSMULL, opea-
HOB UCNOIHUMENLHOU BAACTU U MECMHOZ0 CAMOYNPABILEHUSL.

BHocsimest cucmemmvle npeoiosceHus. OMHOCUMEIbHO QOPMUPOBAHUS CIMPamMezull U KOMNIEKCHOU
npozpammoL NPOMUBOOEUCmEUs KOPPYNUULL.

Kirouessbie ciioBa: KOpPYIIIHS; MTPOTHBOIENCTBIE KOPPYIIIUK; CTPATETHS]; COBEPIIEHCTBOBAHIE
3aKOHOZIATE/IbCTBA; AHTMKOPPYIIIIMOHHbBIE OPraHbl; AeSITEIbHOCTD IPABOOXPAHUTEIBHBIX OPIaHOB.

ITocmanosexa npoéaemu. EKOHOMIYHO-TIONITUYHA CUTYAIliss B YKpaiHi 3HaXo0-
JUTBHCS Ha MeXi 3001 TypOyenTHocTi. [lomiTnuna Kopymitis i xabapHUIITBO PyiiHy-
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I0Th JIEPXKABHI IHCTUTYIIIT Ta PO3BATIOIOTD 1 TaK CJIA0KI MiIBATMHU JA€PKABOTBOPEHHSI.
[laBHO HAcTaB 4ac MEPEOCMUCIUTHU CTPATETilo, IOKTPUHY Ta MPAKTUKY TTPOTHUIl
KOpyIIlii B YKpaiHi.

Axmyanvricms 10CIiIKyBaHOI IPo6aeMr 00YMOBIIIOIOTHCS TUM, IO €IHAHHSI
KOPYTIIii Ta Ka3HOKPAJCTBa B YKpPaiHi CTaau 3arpo30i0 PO3BUTKY CYCIIIbCTBA, a
JiepskaBa He c(popMyBaJsia Ji€BOI CTpaTerii MPOTH/IiT KOPYMITiHHIN 3JI04NHHOCTI.

Ananiz ocmannix nayxoeux 0ocnioxncens i nyéaikayiu. Ilonpu te, 1o ocraH-
HIMHM pOKaMU aKTHBI3yBaJIHMCh AOCJiKeHHsT TpobseM mpoTtuaii kopymiii [1-32],
3aJIMIIIAIOTHCS HEPO3B'sI3aHMMU 6arato 3 HaraJbHUX TPOOJEM CTPATEriyHOTO, 3aKO-
HOJIAaBYOTO, HAYKOBOTO Ta MPAKTUYHOTO XapaKTepy.

Memoro ty6itikallii BUSHa4e€HHsT CTpaTerii Ta aIrOpUTMiB ePeKTUBHOT IPOTH/I
KOPYIIILii.

Buxaadenns ocnoenozo mamepiany. Kopymiiist 6yia i 3aMIIa€ThCsT OCHOBHOTO
3arpo30I0 HalliOHAJIbHIN Oe3rrelli YKpainu, JeCTPYKTHUBHUM YNHHIKOM (DOPMYyBaHHSI
IUBITi3aIifHOTO JEeP:KaBOTBOPEHHS, CTAHOBJIEHHS JEMOKPATUYHOTO CYCIIIbCTBA i
IIPaBOBOI JIepKaBH.

Kopymitist — 310BKMBaHHS BJIAI0I0 JJISI OTPUMAHHS BUTO/AU, TOOTO BUKOPH-
CTaHHS TIOCAMOBUMHE Ta CIYKO0BUMHU ocobaMH, sIKi BifmoBigHo 10 4. 1 cT. 3 3akoHy
Yipainn «IIpo 3amobiranHst KOPYIIlii» HalIeXUTh 10 Cy0 €KTIB KOPYIIIHHIX TIpa-
BOIIOPYIIIEHb, HAJ[AHUX IM KOMIIETEeHI[ili Ta MOBHOBA)KEHb YU IIOB’43aHUX 3 HUMU
MOXKJIMBOCTEH /IS OlePsKaHHs HellPaBOMIpPHOI s cebe 4i iHIMX 0CiO BUTOIM.

B Ykpaini B cuuty nmBiisariiiaunx Tpancgopmaitiii Bizdyach pifkicHa mepBep-
3id TpaJullifiHOI MHAMIKA PO3BUTKY — TiHbOBA €KOHOMiUHA 3JIOUMHHICTD Ta Mpe/I-
CTAaBHUKHU KOPYMIIOBAHOI BJI/IU B MEBHUM ICTOPUYHUN MOMEHT TN MPAKTUYHO
Ha3yCcTpiu OfINH OJTHOMY, (DOPMYIOUHN yKe Ha 3acajiaX MOJITUYHOI KOPYIIlii HOBITHI
HOJITUYHI TapTii Ta KPOKYIOUH /10 HOBUX 1a0JIiB BJIAIML.

Cnymro 3ayBaxye Ipmna Masyp, 1o «TiHOBA €KOHOMiKa Ta KOPYIMILiS MaioTh
JlyaJlbHy CYTHICTb B3a€EMO3B’SI3KY, 11I0 CTBOPIOE 3aMKHYTE KOJIO B3AEMO3AJIEKHOCTI ITMX
nBOX (heHOMEHiB: TIHbOBA €KOHOMIKA € (PiHAHCOBUM MiATPYHTSIM KOPYIIIii, a KOPYyI-
IisT € MexaHi3MOM 3abe3redeHHsT (DYHKITIOHYBaHHsI TIHBOBOI eKOHOMiKm» [16, ¢. 134].

B ocranHi iecTHITITTS, HE3BAKAIOUKM HA CHCTEMHI OOIITHKY Ta 3alleBHEHHST MOJTi-
THUKIB Y HETEPIUMOCTI /10 KOPYIIIil Ta CTBOPEHHST BPa)Kalouol CUCTEMU aHTUKOPYII-
niitaux opranis (HADBY, JIBP, CAIl, HA3K, Bumuii an TUKOPYIIIHHWKA Cy/I TOIIO),
KOPYIIIiI0 B YKpaiHi JIerko 3ycTpitu, 60 Jep:KaBHUI armapar, Ha jKajib, 3aJUIIAEThCS
OJTHUM 3 HAWOLIBIIT KOPYMIIOBAHUX, & CaMa JIeP/KaBa MA€ BUCOKUI iHIEKC TEPIUMOCTI
J0 camol kopymiiii (2.4), 3 skum nocifgana 142—130 micig cepes KpaiH CBITY TOPS/
3 Yraupoio, Ilanya-Hosa I'sBines, Kownro...

IlenTp exkoHOMIUHOI cTpaTerii HeMOAABHO HaMaraBCs MipaxyBaTH, y MO XK
HaImiii Kpaiti 06X0MUThCST KOPYIIIlist. BUCHOBOK Takmil: 32 YMOBU 3HUIIIEHHST KOPYIIIIii
B/Biui eekTUBHICTH Kamitajry 36iabimmiack O6u Ha 6,4 %, a Hominajbpuuii BBII Ha
PiK 3aBAsKH 1[bOMY BHpic O6u Maiike Ha 21 Mupa moor., ToOTO Ha uBepTH [26, c. 6].

Po3smax 36araueHb HAGIMKEHUX /10 BJIA/IM JATEHTHUX MiJTbIOHEPIB TIOKA3YE, 1110
TaKMX <«yCIiXiB» BITYM3HsAHI KopymiioHepu ta white-collar crime He mMasiu B sKo/HIi
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Kkpaini. OHOYACHO 0 HeraTHBIiB KOPYIIII Z0JA0ThCS TeHEeHIIil 30epiraTi KpajeHe
1 HA)KUTE 3JIOYNHHUM HIJIIXOM B O(DIIOPHUX 30HAX.

3a manumu THCTUTYTY MiKHApPOAHOI eKoHOMIKK TITepcoHa, 3 ycix HalbGiibIn Gara-
TUX JIIoJell YKpainu Oiibiie 55 % 3 HUX OTPUMAJIU CBOI GaraTCTBa 3aBISUyIOUN 3B’s3-
KaM 3 BJIajiofo Ta J00yBaHHIO i eKCIopTy cupoButu, To/i ik y Hopserii, Dinsuzii,
Jlanii, SImowii Ta 6araThox KpaiHaX 3 BUCOKMM PiBHEM JKUTTsI HaceJeHHsI Taki (hopMu
3baraueHHs He crioctepiraioTbes. Y Himeuuwni HailGiabin 6arati JIOaM OTpUMAaIn
cBoi Kamitamu: 25,9 % — 3a paXyHOK CTBOPEHUX KOMMaHiii, 64,7 % — oTpuMaBIIN
cnaanumuy, 5,9 % — 3a paxyHOK BOJIOAIHHS i ynpasJisaust kommanismu. Y CITA
MiJTbsIp/IEPH OTpUMasu cBoi Kamitanu: 32,1 % — 3a paXyHOK CTBOPEHUX KOMIIAHiH,
28,9 % — orpumasiu craanmny, 26,8 % — nusIxoM ydacti B ¢inancoBomy 6izneci,
8,4% — 3a paxyHOK BOJIOJIHHS i ynpaBiiHHs KoMmnaHisiMu. CX0i CITiBBiIHOIIEHHST
npubyTKiB crocrepiratotbest B Kanazi, Apcrpadnii, Cinramypi Tomo. ¥ Pocii 64 %
GaratiiB CcTaJu TaKUMH 32 PaXyHOK eKCILIyaTallii MPUPOIHKX PECYpCiB Ta TiCHOTO
3B’s13Ky GizHecy i mosituku. /loMiHyBaHHs Takoro Oi3Hecy ysKe JOBIHil 4ac CriocTe-
piraetbed i B Ykpaini. OKpiM HeTaTUBHOTO (haKTOPy eKCIIyaTallii 3eMesb i iHITuX
HPUPOAHUX pecypciB, 6if0i0 yKPaiHChKOI eKOHOMIKM € HU3bKUII PiBEHb CaMOiHBeEC-
TUIII# Ta odIrropusaitist 3100y THX HAANPUOYTKIB.

3TiZIHO 3 JaHWUMU MIXKHAPOJHUX OpraHi3alliil yKpaiHCbKa «eJjiTa» TPUMAa€E B
odmopax Big $117 (Global Financial Integrity) no $167 mupa nonapis (Tax Justice
Network). 3a indopmariieo MixkHapOHOrO KOHCOPIIyMY JKypPHaIiCTiB-PO3CJIiyBa-
gi (ICIJ), 643 rpomansinuHa Ykpaidu, 6arato 3 siKUX € JepKaBHUME TTOCATOBISIMU
Ta CIyKO00BUMU 0c0OaMU, CHOTO/IHI BOJOAIIOTH 469 ODIUIOPHUME KOMITAHISIML.

Tox miskoMm crpaseaanBo 3ayBaxkye Exsapa Jlykac, mo ssk6u KOpyMIIOBaHi
CIJIBHUKY He MPUIMaJIH TPOIIi y THX, XTO IX Kpajie B YKPAIHIIiB, sSKOW 11i TPOII He
3HAXOMJIM cObI Miciig y 3axifHuX GaHKaX i He MepepaxoByBaJMCs 3aXiHUMU OyX-
rajrepami... Ile € skaxjmBe JMieMipcTBO 3 60Ky 3aXo/y — YMTaTH YKPATHIISAM JIEKITii
PO KOPYIIIif0, KOJIM MK PO3yMIEMO, 1110 KOpPeHi KOPYIIIii He TaM, jie 6epyThest Xxabapi,
a TaM, KyZIl BOHU iHBecTyioTbcd [14].

CyuacHi cxemMu CIiBiCHYBaHHSI €KOHOMIUHOI 3JIOYMHHOCTI Ta KOPYIMIlii Ha
TPaHCHAI[IOHAJBHOMY PiBHI TOJATAIOTH y TOMY, 110 CIIOYATKY 3aXi/JiHI «IIpoBaii-
Jlepru» aHTUKOPYIIIHHUX aKTUBICTIB Ta HEIUPI alloJIOTeTH IeMOKPaTii i BEpXOBEH-
CTBa MpaBa, M'SIKO KayKydH, al0Th HAITMM YMHOBHUKAM MOKJIUBICTH 30araTUTHUCH,
4acTo He MOMIYalou 1X «IUBAITB», IapajebHO J03BOJISIIOYN BUBO3UTH «HAKUTE
HETIOCUJIBbHOIO TTpaiieio» B odmopu. [IoTiM «ITOKpOBUTEi», KOHTPOJIIOIOYHN CTAaTKH
«CBOIX BacasiBy», HEPiJIKO OTOJOMIYIOTDH 1X KJSATUMHU KOPYIIiOHEpPaMH 1 y MexKax
BIIKPUTHX KPUMIHAIBHUX MPOBAJIKEHD «3apo0ieHe BaXKKOIO Mpareio» KoHpicKy-
€TBCST Y JIOXiJI IepsKaBU — MicIls mepeOyBaHHs BKJIaAiB uu HepyxomocTi. Cxema,
SK Ha IOJI 4yJiec: «<HaKOIMYMUB XabapiB — CXOBaB IIOAaJi — BTIK y Ti cami gaji —
CrifiMaan — BiKaJu — TUM, 3 KOTO M3y Opasiu, «BUOAYM/IN X OE3IPUHIUITHICTh>.
JluBHO, aje 11e «40pPTOBE KOJECO» TIPAIIOE aBHO i Bce IIe € 0XO0Yi MOKATaTUCh
Ha HbOMY.
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OCHOBHUMM 3arpo3aMy JIEMOKPATUYHOTO KYPCY CYCITiIJTbCTBA CHOTO/IHI € €THAHHS
GisHecy 1 BJIajil, MOHOIIOJII3aIlisi EKOHOMIKM Ta O(IIopH3allis HaAImpuOyTKiB, MOJi-
TUYHA KOPYIIIIis.

Jlns 3abe3meueH st UBIMI3AIITHOTO IePKaBOTBOPEHHST HA/IBAKIMBO CHOpMy-
BaTh e(eKTUBHY CTpATeTiio MPOTUIii KOPYIILii.

Crparerist — 11e MUCTEITBO JOCSTHEHHS Bak/nBoi MeTu. CTpareriio fep:kaBo-
TBOPEHHSI 1 3aKOHO/IaBUOi Ta ITPABO3aCTOCOBHOI MISIIBHOCTI MOKHA PO3IJISZATU SIK
JOKTPUHAJIBHY MOJIEJb MOC/IIOBHUX, aKTUBHUX Ta CKOOPIMHOBAHUX Jiil, HEOOXi/-
HUX JIUISE JIOCSTHEHHS CYCIIJIBHO BasKJIMBOI, I100aIbHOIL JIJIsi TAKOTO POAY Iis/IbHO-
CTi, IOBTOCTPOKOBOI MeTu. TaKuMU JisIMU MOKe CTaTh BUPOOJEHHS Ta peasisallis
peasibHOI B Cy4aCHUX yMOBaX KOHIIEIIii JeMOHOIIOJII30BaHOI MO/Iesli €eKOHOMIKHU Ta
AHTUKOPYMIIHOI TOJITUKH.

TosoBa HartionasibHoro arenrcrsa sanobirants kopymniiii (HA3K) Ouekcanap
HoBikoB 3po0OWB BakJMBI KPOKM Ha ILISAXY (POPMyBaHHS BUBAKEHOI aHTHKOPYII-
II#HOI cTpaTerii, a OUOJIOBAaHUU HUM OpPraH, 3all0YaTKyBaBIIM peasi3alliio TaKkoi
cTparerii, Gye IHCTUTYIIIHHO y3araJbHIOBATHU isIbHICTh YCIX OpPTaHiB AepsKaBHOI
Baaau y cdepi 60poThOM 3 KOPYIIEO, MOCTIJOBHO BUPINIYBATH 3aBIaHHSI «[TOBHOI
aBTOMaTH3allii» TepPeBipOK JeKJaapalliil fep;KaBHUX TOCAMOBIIIB — BiJl OUITbHUKIB
paitoHHMX i 06JACHUX a[MiHICTPAIliil 10 YIeHiB YPsILY, CYAIiB i mpokypopis [20].

CdopmoBana aHTUKOPYTIIIiiiHA cTparteriss po3dpaxoBana Ha 2020-2024 pp., amre
3aBJaHHs «YKpaiHa 6e3 Kopyiiii» Ginbine, Hix ii yacosi mexi. Ile cTpaTeria mpo
5 OCHOBHUX TIPUHIIUIIB: TO-TI€pIile, TPUITMHEHHs TUX (DYHKIIIi, SIKi BOHA HE MOXKe
e(eKTUBHO BUKOHYBaTH 0Oe3 KOPYIIILii; mo-aApyre, udposisallis BCix GyHKIii (1M
3aiiMaeThcst MinictepeTBo 1mpoBoi TpaHcdopmaiii) 3 rpomMagsTHaMu i GizHecoM;
MO-TPETE, 3aKOHHI aIbTePHATUBU aHTUKOPYIIIHHUM TIPAKTUKaM, 60 PO3yMiEMO, 1110
KOPYIILisl iICHY€ TaM, e HeMa€ ajJbTepPHATUBH, 100 OTPUMATH Ty YK iHIIY HOCIYTY
Bi/l lepsKaBU UM OPTaHiB MICI[€BOTO CaMOBPSYBaHHS; TMO-4eTBepTe, (OPMYBaHHS
HYJIbOBOI TOJIEPAHTHOCTI JI0 KOPYIIILii; TO-TI'STe, 1€ Te, 10 OUiKYE BCe CYCIIJIbCTBO —
3abe3MevyeHHsT HEeBIZIBOPOTHOCTI BiIOBiabHOCTI 3a Kopymiio [18].

[Taroro sucronaza 2020 p. BepxosHa Pasia Ykpainu yxBasnunia 3a OCHOBY 3aKO-
HorpoekT Ne 4135 «IIpo 3acaau meps:kaBHOI aHTUKOPYIIiiHOI mosiTuku Ha 2020—
2024 poku» (AHTUKOpYIILIiiiHA cTpaTeris), po3pobenuii HaiioHaabHUM areHTCTBOM
3 MUTaHb 3aM0OIraH s KOPYIIITi.

Jlist peasizaiiii Takol BKpail HeoOXiZHOI, JIOBrOOYiKyBaHOI Ta JOKTPUHAIBHO
BUBAKEHOI 1 I[IJIKOM PeaiCTUIHOI aHTUKOPYIIIIHOI cTpaTeril Hafa i BayKJIUBO PO3-
POOKMTH KOHKPETH30BaHy JiepsKaBHY aHTUKOPYIIIIHHY TIPOrpamy Jiiif, a HalToJIOBHile
3abe3neynTy HamoserauBe ii BukoHauus He Tiabku HA3K, a it ycima opranamu
nyGIigHOI BJIaju, yeiM cycrinbetBoM. Bo HallbiibIn [i€BO0 aHTHKOPYIIIIAHOI CTpa-
TEri€lo € He CTIIbKU CTBOPEHHS aHTUKOPYIIIMHUX OPraHiB, CKIJIbKU CMAHOBICHHS
anmuxopynyitinozo cycnitbcmea. Xoua, 6esymoBHo, edexrusHa mistibHicts HA3K,
HABY, /IBP, Bumoro antuxkopynmuiitHoro cymy, npokyparypu, CBbY, Hamionanbaoi
moJiii, AHTUMOHOIIOJIBHOTO KOMITeTy, (DiCKaIbHUX, MUTHUX Ta IHIINAX ITPABOOXO-
POHHUX OPTaHiB MAa€ BAKJIWBE 3HAYCHHSI.
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He Men1 BaxkJMBO JOCATTH KOOPIUHAILI [IiN ep:KaBHUX IHCTUTYINH y TTPOTULIT
kopymiiii. Hapasi Tyt He 6e3 mpobem.

[leBHMiI HeraTWUB B aHTUKOPYMIIHHY [iSIJIbHICTh BHECJU CYIOBI I1HCTAHIIIT,
3okpema pimmenns KoncrutymiitHoro Cyny Ykpainu iz 26 motoro 2019 p. miozo cka-
CyBaHHsI KPMMiHAJIbHOI BiZIMOBIA/IbHOCTI 32 He3aKOHHE 36arauyeHHst. 3a3HaYMMO, 110
Koucrurymitinuit Cyn Ykpainu BcTaHOBUB HeBiAMOBiAHICTD cT. 368-2 KK Ykpainu
(«Hesakonne 3b6arauenssi») cr. 62 Koncruryiii Ykpainu, IpUHIMIY BEPXOBEHCTBA
paBa Ta IPUANIHOT BUSHAYEHOCTI, MM, 3 OZHOTO OOKY, TPUUHSIB 3aKOHHE PillleHHST
1 MATBEPAUB Te, 10 HEMOPYITHO CTOITh HA 3acajlaX BEPXOBEHCTBA IpaBa, — HAJaB
(akTryHO OGE3IHHY MOCIYTYy yciM (irypaHTam iCHYIOUNX BiMOBIIHUX KPUMiHAJIb-
HUX CIIpaB.

Haiibinbina npobiema Oyia 3akjajieHa B KOHCTPYKIIL 00’€KTMBHOI CTOPOHU
CKJIajly 3JI0YMHY, siKa Tepedadaia Kapy He 3a peajibHe He3aKOHHe 30araueHHst (Hea-
JIeKBaTHE 3aKOHHUM 3apO0iTKaM 30iJIbIIIEHHST CBOIX CTaTKiB), a 3a SIKECh JEeTEKTUB-
HO-haHTACTHYHE 1 3araIKOBe ST CYCIJIBCTBA 3100y TTS TAKOI BIACHOCTI — B PEIaKIIil
3aKkoHy «Habymms oco6010, YIIOBHOBAKEHOIO Ha BUKOHAHHS (QYHKIIIN gepKaBu ab0
MICI[€BOTO CAMOBPAAYBAHHS, Y 8AACHICMb aAKMUGI8 Yy 3HAYHOMY PO3Mipi, 3aKOHHICTh
nijicTaB Habymms saxux ne niomeepoxceno doxazamus (BumineHus Hame — K. M.,
T. B.).

HesBaxaroun Ha mpuiiHATTS HOBOI pemakitii crarti KK mpo HesakonHe 36ara-
yeHHs1 (cT. 388-5), 3aIHMIIAETHCST aKTYATIBHOIO TIPObGJIeMa MOBHOI TEKCTOBOI iMILIEMEH-
Taiii B HalfioHanbHY TpaBoBy cucremy ct. 20 «HesakonHe 36arauennst> Konpenirii
Opranizanii O6’eqnanux Hauiii nporu kopynuii, mignucanoi 31.10.2003 p., xe
JIOCJIIBHO 3a3HAYEHO, M0 <32 YMOBU JOTPUMAHHS CBOEI KOHCTUTYIIiI Ta OCHOBOIIO-
JIOKHUX TIPUHITATIIB CBOET MPaBOBOi CUCTEMU KOXKHaA JlepKaBa-yJacHUTIS PO3TIISIAE
MOJKJINBICTh BXKUTTSI TAKUX 3aKOHOAABUMX Ta iHIIMX 3aXOJiB, sIKi MOXYTb OyTH
HeOOXIZIHUMU JIJisI BUSHAHHSI 3JI0YMHOM YMUCHE He3aKOHHe 30aradyeHtsi, TOOTO 3HauHe
30i/IbIIEHHST aKTUBIB JI€P/KABHOI 1M0CAI0BOI 0COOMU, sIKE TIEPEBUIILYE 11 3aKOHHI JOXO/IH
i AIKi BOHA He MOKe PAIliOHAJIBHO OOIPYHTYBATH».

AHTUKOPYIIiiiHA AisIbHICT B YKpaiHi cTasa IpoOyKCOBYBaTU yiKe 3 IPUNAHST-
tam y 2012 p. mosoro KIIK Ykpainu, skum Oyjia npoirHoposaHa 1paBosa 6asza 1mion0
BUSIBJIEHHS 1 3a00iraHHsT 3JI09MHAM, 3a010pOKpaTH30BaHa PoOOTa CITIUYUX OPTraHiB,
CIIOTBOPEHA KOOP/IMHAIIIS JIISITbHOCTI TTPABOOXOPOHHUX OPTaHiB, a (hyHKIliS HATJISITY
3a 3abe31eYeHHsIM BEPXOBEHCTBA TIpaBa B JiepskaBi (sika Oysia BaKJiMBa i B acrieKTax
HPOTHU/IIT KOPYIIIii) 3aMiiaach 6e3 HaJIeKHOrO HAlIOBHEHHS KOMIIETEHTHOCTSIMU Ta
IHCTUTYIITHUMU MeXaHi3MaMHU.

Bukopinentst kopyitii morpedye iHTerpaTUBHOTO 1 BCeGIYHOrO aHari3y IbOTO
SIBUTIA, TIONTYKY TIPUYUH i YMOB HOTO iCHYBaHHS, IEMOHTAX THUX TOUIAJIOK, HA SKUX
BOHA PO3TON/IYE CYCIIiJIbCTBO.

€. Cxyauin Maiixke PUTOPUYHO 3a3HAYAE, 110 3aMiCTh CUCTEMHOTO 3aCTOCYBAHHS
PEryJIITOPHUX iMIIepaTUBIB MPOTHIII KOPYIIIi AepKaBa Ji€ 3a 3BUYHOIO OIOPOKpa-
TUYHOIO JIOTIKOIO — Ha KOXKHY IPOOJIeMy CTBOPIOE OpraH (a HepiAKO — Iy HU3KY
JepyKaBHUX 1HCTUTYILN), MO0 TaKUM YIHOM 3amnobiraT i MPOTUMIATH CUCTEMHIN
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Kopyiii. OfHaK mpu 1bOMY KOPYIIiiiHI MPOIecH BiU4yTHO i MacIiTabHO He rajib-
MyioTbes [27, c. 32].

JI. A. 3yOKkoBa OIHUM 3 OCHOBHHX aHTHKOPYIIIHHUX 3aX0/[iB BU3HAE TIPArHEHHST
3pOOUTH KOPYIIIiI0 PU3UKOBAHOW I HeBuUTiAHOW. Ha MyMKy aBTOpa, OKM J€pKaB-
HOMY CJIysK00BIIO Oyzie BUTiHO GpaTu xabapi i 3JI0BKMBATH BJIAI0I0, a PUSHK
IOHECTH MOKapaHHs Oyae MiHIMaJbHUM, *KOIHI PEPecHBHi 3aX0AM HE MAaTHUMYTh
MMO3UTUBHOTO pe3yJibraty [8§, c. 39].

Ha nymky inmux ¢daxiBiiis, s eeKTUBHOI MPOTHIii KOPYMIlii BapTO AOTPH-
MYBaTHUCSI BOJTHOYAC 1 B KOMILJIEKCI TAKUX MPUHIMIIB, SK: 1) MPo30picTb i miA3BIT-
HiCTH OopraHiB Biaaw; 2) 36ibIIEHHS 3HAYYIIIOCTI TPOMAJICHKOI JyMKH; 3) peasbHe
3abe3reyeH s [IPaB i 3aXUCTy TPUBATHOI BJACHOCTI; 4) MOCHJIEHHST MOKapaHb 3a BCi
KOPYHILiIHI 37I04MHM; 5) MPEe3yMIIilisi BAUHHOCTI YNHOBHUKA B KOPYIILii; 6) HeBinBO-
POTHICTb ITOKapaHb 3a BUMHEHHSI KOPYNIIIHHUX [Iiif; 7) TOJITUKA HETEPITUMOCTI /10
Kopyiii; 8) riacuicTh (3acobu mMacoBoi iHbopmartii) [32, ¢. 20].

O. Kocrenko HeGe3IiICTaBHO 3a3HAYAE TAKOJK, 10 BUPIMIATHHUM (haKTOPOM
JUIS TIPOTHJIIT KOPYIIIIil KPU30BOTO TUITY € «/liSI/IbHICTD, CIIPSIMOBAHA HA 3MEHIIIEHHS
KOPYIIIIIHOI akTUBHOCTI TpomMazsiay [12, c. 20].

Ha namm morsisiz, TpaauIliitHi METOIONIOTIYHI TiAX0AU 10 MOJICTIOBAHHS COIliaTh-
HUX IIPOIECIB Y CYyYAaCHOMY CBiTi HEJIOCTaTHHO BPAaXOBYIOTh HASBHICTb CUHEPTEeTUKHU
HETaTUBHUX UYMHHUKIB 1 JETEPMIHAHTIB CKJIAQIHUX COIIaTbHO TICUXOJOTIIHUX TEH-
nediin. Peasil HeratuBHOI COLIaIbHOI CeeKIl Ta 1HIINX YNHHUKIB CTAIOTh TaJIbMOM
PO3BUTKY CYCIIIJICTBA, @ caMe CYCIIJIbCTBO He CTBOPUJIO YMOB JIJISI TIOSIBU PeasibHO1
HOJITUYHOI eJIiTH, SIKa MOIJIa 6 rapMOHI3yBaTH PYIIiNHI CUJIN CYCIILJILCTBA, CIIPSIMO-
ByIOYHM iX Ha PO30YI0BY CIIPaBEIJIUBOI MUBLII3aMiiHOT Moesi aepskaBu. TBopYa i
CYMJIIHHA JIIO/IMHA B HAIIIH JepskaBi 4acTo MOKH 10 3aJIUIIAEThCs Ha y36iudi mporie-
CiB JIepsKaBOTBOPEHHST, HE MAIOYM JIOCTATHIX 3aCO0IB i TIPABOBMX MeXaHi3MiB e(heKTHB-
HOI caMopeaJi3allii Ta mATPUMKN BUCOKUX CTaHAAPTIB JAEMOKpaTii, 10 00yMOBJIIOE
HEeOOXiIHICTh KOPEKTHB CTPATETii PO3BUTKY, MEPEOCMUCTEHHS HOKTPUHATIBHUX Ta
IHCTUTYIIIHUX TpaHchopMallii.

VY Tak 3BaHiil HOBIil <eiTi» BigbOyJach iHTErpaTUBHA CHHEPreTHKa abCypiy —
TTOETHAHHS TIPOIIECIB «HETATUBHOI COIIaJIbHO-TIOJIITUYHOI CeJIEKITii», TTPOSIBIB e(DeKTy
«/lanuinra-Kprorepas, gecTpyKTHBHOI rillepKOMIIEHCAllil, €IHAHHS BJIaau i OizHecy,
KyMiBCTBa, KOPYIIIIii Ta IHIINX HETaTUBHUX (DaKTOPiB B IHCTUTYTaX MyOJIiYHOI BIIaIN.
Ax macaifok, y kpaidi copMyBaBCs KUBYUUN CETMEHT TICEBJOENTITH, SIKa CTaja
TaJIbMOM y PO3BUTKY CYCITIJIbCTBA.

PosmexyBannsg 6isHecy i Baaau Ta 3a0e3leyeHHs] HEYXUJbHOTO BUKOHAHHSI
AHTUMOHOTIOJTBHOTO 3aKOHO/IABCTBA, PA30M i3 CTBOPEHHSM /T TBOPUYMX JIIOJEH 3
6€e3/I0TaHHOI0 PEIyTAIli€l0 HATEKHUX YMOB JIIST caMopeaisaliil cBoix 31i0HOCTel,
cTaioTh mpobiemMamMu po30yIOBH TIPABOBOI J€PKABH.

Choro/IHi TIepesi CyCHmiJbCTBOM TOCTPO CTOITh mpobiieMa (hOpMyBaHHS CBOET
peanbHOl eJIiTh — MATPIOTUYHOI IHTEMITeHIlii, TIOKOMOTHBA IIUBII3aI[iiHOTO PO3BUTKY
cycminbcTBa. BimpomkeHHsT B HAIIOMY CYCHIJIBCTBI /1i€BOi cucteMn (opMyBaHHS
iHTeJIeKTyaIbHIX 1 MOPAJIbHUX JIi/IEPIB CYCIIIbCTBA — CBOEI eiTH, sika craBaia 6
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CTPUZKHEM JIEP5KaBOTBOPEHHS Ta 030HOBUM ITAPOM 3aXUCTY CYCITIJIbCTBA BiJl HETATUB-
HUX TIPOIIECIB, € CKJIAJHOIO 1 6araToIIaHOBOO TIPOOJIEMOI0, SIKa MOTPeOYE OKPEMOTO
IHTEerpaTUBHOIO aHAJIi3Y.

BuokpemMiMo T0JIOBHI HATIPSIME BUPIIIIEHHST TPOOJIEMU.

CycriibHO-TTOJIITHYHA CUTYaIlisT B YKpaiHi 0OyMOBJIIOE HEOOXiTHICTh TIPOTH/II]
HeraTUBHIN ceJIeKIlil B iIHCTUTYISAX BJaAN Ta HeHTpalisallii CHHepPreTuky abcypay B
YIIPaBJIiHHI AE€PKABOIO, PO3POOKK KOMILJIEKCHOI ITPOrpaMy iHHOBAIIHHOTO PO3BUTKY
CYCITiJIbCTBA, TIPOTPAMU CIIPUSTHHST PO3BUTKY Ta peasi3arlii iHTeIeKTyaJ bHuX 31i0HOC-
Teil TaJlaHOBUTOIO HACEJIeHHs, TOOYI0BU CBOIX «KPEMHIEBUX J0JUH», 3a0e3IIe4eHHSs
Ta PO3BUTKY KOHKYPCHUX 3acajl Ta MPO30POCTi B (hOPMyBaHHI OPTaHIiB /ep:KaBHOI
BJIaJIY, MICIIEBOTO CaMOBPSIIyBaHHs, CY/IOBUX Ta IIPAaBOOXOPOHHUX OpraHis, pedop-
MYBaHHSI CUCTEMH OCBITH Ta IPOCBITHUIITBA.

Ocsima. «Hecrtauya He B rpolax, a B JIOAAX 1 TalaHTaX POOUTH JepKaBy cJad-
koto» (M. Boasrep). OcBita — 0CHOBA PO3BUTKY TPOMAJISTHCHKOTO CYCITIJILCTBA, a TOXK
He Ha CJIOBaXx, a Ha [IiJIi Ma€ CTaTu MPiopuTeToM Jep:kaBHol momitTuku. CTaH crpas
3 (piHaHCYBaHHSM OCBiTH BiZIOMWI i HE BUTPUMYE SKOJTHOI KPUTUKHU.

3a cBOIM 3MiCTOBHUM HAMOBHEHHSIM MIKiJibHA OCBiTa Ta BUXOBHA pobOTa Mae
KOPEryBaTUCh B HAMPSIMI HE CTIJIbKU OTPUMaHHS 3HaHb (SIKi GE3yMOBHO BasKJIMBI),
a (opMyBaHHS aHATITUYHWUX 31I0HOCTEN, YMIHHS CAaMOCTIITHO IyMaTH i 3HAXOIUTH
pillleHHsT CKIAJHUX TIPOOJIEM, a B TIEPCHEKTUBI — 3MIOHOCTEN 10 CHCTEMHOTO, a TO
i 710 iHTEerpaTUBHOTO MUCJEHHA. [yMaHiTapHI HAYKW MalOTh He 3aBaHTaKyBaTu
maM’aTh IMTUHU 3HAHHSM ICTOPUYHUX (PaKTiB, a BUNTU aHAJI3y CKIQJHUX iCTOPUY-
HUX IIPOLECIB.

Y cdepi ocBiTH BaKIMBO PO3BUBATU HAOYTTS YIHSIMU MPABHUYUX 3HAHD.
BuBueHHST IPaBO3HABCTBA MA€ PO3MIMPIOBATHCH Ta 30arauyBaTHCh HAOYTTSIM 3HAHb
1I0JI0 TIPOLELYP peastizallii Ta 3aXUCTy NPUPOJHUX TpaB JoAuHU. [IpaBHWYI 3HaHHS
MalOTh JIOTIOBHIOBATHCH 3HAHHSIMU €KOHOMIYHUX HayK, TICUXOJIOTii Ta Joriku. Bukmia-
JIAHHST JIOTIKH i TICHXO0JIOTi] Ma€ OpiEHTYBaTUCh Ha (hOpMyBaHHs 3Mi6HOCTEN 10 aHa-
JUTUYHOI POOOTH, IO caMOaHaJIi3y 1 Mi3HaHHS caMoro cebe, 0 BMIiHHS IPaBUILHO
JISTH B CKJIQHUX KUTTEBUX CUTYAIlisIX Ta B OYPXJUBUX COIAJbHUX 1 MOJITHYHUX
mpolecax.

IIpocsimnuymeo. Bono mae GyTu BifiHOBJIEHe Ha PiBHI JepKaBHUX MPOTPaM 3
samyuennsiM 3MI, nayku i KyasTypu 110 hOpMYyBaHHS 3 TPOMAJISH CBitoMux Oy1iB-
HUYUX IIPABOBOI JIeP>KaBU.

SIk i Gyap-siKe 3710, KOPYIIIis € MPOTUIIPUPOAHUM (DEHOMEHOM: 1€ [TisTHHS, SKe
MOPYIIY€E 3aKOHM COIiaJbHOI MPUPOAN, 30KpeMa 3aKOH COIIaTbHOTO OOMIHY Mixk
JIIOIBMU 1 3aKOH COIialbHOI KOHKYPEHIIii Ik OCHOBY CYCHLIBHOTO Tporpecy. Buko-
piHEHHS KOpYIIi moTpedye BUCOKOI caMOOpraHisailii CycIijbcTBa, 3a0e3neyeHHs
MTPO30POCTi B JIisIJIBHOCTI YNHOBHUKIB yCiX TIJIOK BJIAJIU.

iceum mexanismom npomudii nosimuunii kopynuyii y OiIbIIOCTI 1€MOKPaTUYHUX
KpaiH € nepeiyciM CTBOPEHHS JIEBUX MeXaHi3MiB BiUy>KeHHS KOPYIIIIOHEPIB BiJl
Baajau. [Ipu nboMy He TMOKJAMAIOUNCH HA TPaBUJIbHE BOJIEBUSIBJIEHHS BUOOPIIIB,
KpiM BUB2)KEHOTI'O 3aCTOCYBAHHS CIHTAllypPCbKOIO Ta IIIBEACHKOTO JOCBiAY MPOTUIil
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KOPYIIII, BAPTO Ha 3aKOHOAABYOMY PiBHI 3a00POHUTH JOCTYII JI0 A€PHKABHOL CITyKOM
Ta ydyacti y BHOOPYMX OpraHax BJAAW i MICIIEBOTO CaMOBPSIyBaHHS ycix ocib, siki
paHilie MPUTATATIUCH /IO IOPUANYHOI Bi/IMOBIIAIBHOCTI 32 AaHTUKOPYIIIIHHI [iSTHHS
(3TiZHO 3 JAHUMU CTBOPEHOIO PEECTPY), a TAKOXK OCi0, sIKi OLIBLICTh CBOIX CTATKIB
TPUMAIOTD y 3apyOiKHNX GaHKaX YU PO3MIIIYIOTh B iHIMNX KpaiHaX, mepeOyBatoTh B
yMoBax KoHGuIiKTY iHTepeciB. [1o1o mep:kaBHUX CysKOOBIIIB Y 3aKOHI MatOTh OyTH
[POIUCaHi BUMOTH J0OPOYECHOCTI Ta GE30TaHHOI peryTaitii.

[Tponoryemo B 3akoni Ykpainu «IIpo 3amobiransst KOpyTiiii», a TAKOK B 3aK0-
Hax, 1[0 PErJIAMEHTYIOTh CTaTyC JAePKaBHUX CIyKOOBINB Ta MPABOOXOPOHHKUX Opra-
HiB, I[0JI0 BUMOI /IO CIIBPOOITHUKIB TAKUX IHCTUTYLIN 3aKPIIUTH TaKUN KOHIIEIIT:
«besoranna Jiioa peryTaiiisi — CyKyIHICTb IMiITBEP/XKEHO1 iH(MOpMAaITii Ipo BifICyT-
HICTb ITOPYIIIEHb BUMOI 3aKOHOABCTBA IIPO 3aro0iraHHs KOPYIIILii, PO BiZICYTHICTH
(akTiB HE3aKOHHOTO 30araveHHs, jerajizaiii (BiMUBAHHIO) JOXO/iB, OJePKAHIX
3JIOUMHHUM 1JISIXOM, (PiHAaHCYBaHHIO TePOPU3MY Ta (DiHAHCYBAHHIO PO3IIOBCIO/KEHHS
30p0oi MacOBOI0 3HMIIEHHS, PO3MIIIEHHs KOIITIB B OPIIOPHUX 30HAX YU iHIIE [OPY-
IIEHHd MPaBUJI TIPO BAJIOTHI omepariii, a TaKoX PO BiZICYTHICTb CYZIMMOCTI, SKa He
3HsTa 200 He TOoralieHa B yCTAHOBIEHOMY 3aKOHOM MOPSIIKY>.

Cmeopenns cucmemu cmpumyeans i npomueaz 3a J0MOMOTOI0 PO3JILTY lepsKaBHOI
BJIQJIM HA OKPEMi B3AEMOIIT0OYi i KOHTPOJIOIOUi OHA OHY TiJKU 3a0e31edye OnTu-
MajibHe (DYHKITIOHYBaHHS JIEP;KAaBHOTO MEXaHI3MY, He JIA€ MOKJIUBOCTI JKO/IHIH 3 TLIOK
BJIQ/IA Y3yPILyBaTU BJIQ/IHI TIOBHOBAXKEHHSI 1HINNUX, MiHIMI3y€ MOXKJIMBOCTI 3JI0BXKU-
BaHHS BJIAJIOI0 YU MTPABOM, Pa3oM 3 TUM € e(DEeKTUBHUM 3acO00M IMONEPEKEHHS Ta
NPOTUAIT KOPYIII].

Y cucremi MexaHi3MiB CTPUMYBAHbD 1 MPOTUBAT HAJEKHE MicIle MAlOTh 3aWHSITH
MIPaBOOXOPOHHI OPTaHu, dKi, 3HAXO[IYNCh B €MileHTPI MPOTH/Iii KOPYIIIii, YacTo
OTNMHSIOTHCS B 3aJIESKHOCTI Bijl TUX, KOTO MalOTh KOHTPOJIIOBATH, a iX Micile i (DyHK-
I1ii B cUCTeMi BJIAU TIe JI0Ci He JAOCUTDH UiTKO IOPUAWYHO BU3HAUeHi. bBinpmr Toro,
HAIMOBHIOBAaHE IOPUIANYHUME (DIKITIIMH i alori3aMamMu 3aKOHOAABCTBO MO0 1X /IislJib-
HOCTIi, caMi 3aKOHOJIaBIli 4YacTO CTBOPIOIOTH CUTYAIIiI0 IOPUAUYHOTO KOJAICY, 10
MOPO/IKYE iHII MpaBHUYI TPOOIIEMH, sIKi OCOOIMBO MOMITHI B TIPAKTUYHIN Iis/TBHOCTI
1010 MPOTUAIl Kopymitii. /[oci B 3aKOHI HaBITh HEMA€E YITKOTO BU3HAYEHHS MOHATTS
IIPABOOXOPOHHOI IisIJIBHOCTI Ta CUCTEMU ITPABOOXOPOHHUX OPraHiB, He BiJINpallbo-
BaHI MexaHi3MU 1X B3a€MO/Iii 1 KOOpAWHAITii, He PO3KPUTI TPaBOBi hopMuU peasizaltii
JIOKA30BUX MaTepiafiB, 37100y THX TUMU YU iHITMMHU OPTaHAMU 11032 MEKAMU KPUMi-
HaJIBHOTO TIPOIIECY.

Peanizauis ideti sepxosencmea npasa ma sabesneuenus epexmuenoi npomudii
KOpynuyii BUMara€ 4iTKOTO PO3MOiay Bja/u (3aKOHOJlaBYa, BUKOHABYA, CY/[0Ba),
BU3HAHHS (PYHKITIT PO3CIiYBAaHHS 1 TPOKYPOPCHKOTO HATJISIY CAMOCTIHHUME (PyHK-
IiAMU Jlep’KaBu, BiZIMEKYBaHHS cJiuol (hYHKINT BiJi aJIMiHICTPATUBHOI BJIaJH,
BUBE/IEHHS CJIY0TO 3-T1i/] MOKJIUBOTO BIJIMBY BUKOHABYOI Ta 3aKOHOJ[ABYOI BJIAN
Ta 3MIIHEHHST FOT0 CTATyCy, HEYXUJIBHOTO JOTPUMAaHHS TPUHITUIB 00’ €KTUBHOCTI,
HeyTepesKeHOCTI, TTPOIleCyaJIbHOI CAMOCTIMHOCTI 1 He3aJeKHOCTI CIIAUOTO, peasb-
HOTO 3a0e31eUeHH s TIpaBa JIOJAMHU Ha MPaBHUYY JIOMIOMOTY Ta 3aXHCT.
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Ha nammr morsisg, posnodary pedopMy CJTiTIUX Ta JeTEKTUBHUX OPTaHiB JOIiJTBHO
3aBEPIIUTH PO3POOKOIO Ta MPUIHSITTSIM OKPEMHUX HOBUX KojekciB: Komekc mpo
3nounnu, Kogekc mpo npoctynku, Kogeke mpoBajizkeHHs 11010 1pocTynikiB, Kogeke
JIOKa30BOTO TIpaBa, Kojiekc MpaBOOXOPOHHOI isJIBHOCTI, a 11i KOAU(IKOBaHI aKTH
MaloTh JIONMOBHIOBATHCh 3aKOHaMU YKpainu <«IIpo dyHKIli0 po3ciiyBanHs Ta cTaTyc
caimuuxy, «IIpo craryc nerektusiBy, «IIpo misnanus», «IIpo npuBatHi AeTeKTUBHI
areaTcTBay, «IIpo Cyz npucsskuux ta MupoBuii ey, «IIpo Hamionamshuii cyz 3 mpas
JOIuHUY, a TakoxK «IIpo BusgBeHHS, onepe/KeHHs Ta TPOMINaAKTUKY 3JT0UNHIBY.

ITpo6semu mpoTuii KOpyIii MaloTh BUPIIIyBaTUCh CHCTEMHO B KOMILIEKCI
IHTErpaTUBHUX 3aXOMIiB 0ePHCABHO-NOLIMUUHO20, COUIATHHO-EKOHOMIUNO020, HAUIO0-
HAALHO -KYJIbMYPHOZ0, THOOPMAUIUNH020, KPUMIHOI02IYH020, NPAGHUU0Z0 | MOPATb-
HO-eMuYH020 XapaKkTepy Ta PEabHOTO BiIHOBJIEHHS KypCYy CYCIIJIbCTBA HAa MOOYIOBY
COITiaTbHOI TIPABOBOI JIEPKABH.

[TeputoueproBuMy 3aBJaHHSMU peasisallii TAKOTO KypCy € JIeMOHOIIOJI3aIlisd,
Jeostirapxisaiis, geodIuopusailis, oJep:KaBJeHHs 00’€KTIB eHepreTUuHoi Oe3IeKu,
po3MesKyBaHHs Oi3Hecy 1 BJIain Ta yCYHEHHST KOPYIIINHIX PU3NKIB, 3a0e3MeYeHHsT
edexkTuBHOI (hicKaTBHOI Ta MUTHOI MTOJIITHKU.

B acmiexrax 3abe3nedeHHst pO3MeKyBaHHs BJIajiu i Gi3HeCy Ta akTUBI3allil mpaBo-
OXOPOHHUX OPTaHiB MO0 MPOTHUIT KOPYIIIIii, /Jis1 YCYHEHHST KpUMIHOTEHHUX (haKTO-
piB Ta 3abe3redeHHs Oe3IeKn JAepsKaBy MOTPIOHO MIOHANMEHIIe 31iHCHUTH HACTYITHE.

IHo-nepwe, 3 ypaxyBaHHSIM aHTUMOHOIIOJIBHOTO 3aKOHOJABCTBA 1 JONYIIEHUX
1OTO MOPYIIeHb IIPU MPUBATU3Allii, MTOBEPHEHHIO B /IEP;KABHY BJIACHICTD IMiIJIATAIOTh
yci 6e3 BUHATKY 00JIeHepro Ta iHii crpareriyfi MiANPUEMCTBA, SKi 3a0€31eYyoTh
€HepTreTUYHY He3aJEeKHICTD JAeP/KaBH.

ITo-0pyze, mae GyTH BiHOBJIEHA 1 TOCUJIEHA KPUMiHAIbHA Bi/IIOBIIAIbHICTD 32
3JI0B’KMBAHHS MOHOIIOJIBHUM CTAHOBUIIIEM.

ITo-mpeme, nouibHO 06’€AHATH AaHTUKOPYIIIHI OpraHu CUJIOBOro OJIOKY
(HADBY Ta /IbP) B €quny MillHy, He3aJeKHY BiJl BAKOHABUOI BJIQJI TA JIIEBY CTPYK-
TYpY, HEBIAKJIAIHO OpraHidyBaT eheKTuBHY po6oTy BIOpo eKOHOMIYHOI Ge3eKH.
BiamnosiaHo Mae 6yt 3abesieueHa B3a€Molist Ta KOOPAMHAIlisl IaHUX IHCTUTYIIIH, 10
4oro Mae OyTH 3ajydeHa MpoKyparypa.

ITo-mpeme, noTpibHO 3aHOBO 3alPOBAAUTH (DYHKIIO AePKAaBHOIO HALJISALY 32
JMIOTPUMAHHAM aHTUKOPYIIIHHOTO 3aKOHOZABCTBA B JISIBHOCTI MiJIMIPUEMCTB, yCTa-
HOB Ta Oprasisailiif, OpraHiB BUKOHABYOI BJIAJIA Ta MiCIIEBOTO CAMOBPSIIyBaHH, SKY
MOske OYyTH MOKJIaJEHO Ha POKYPATypY.

llo-uemsepme, 3Baxxa4Yu Ha Te, 110 KOPYNIIWHI AiSHHS 3a3BUYAl € JISTHHSIMU
JIATEHTHOTO XapaKTepy 1 iX BaKKO BUSABJATH, a 3aKOHO/IABUNX MeXaHi3MiB BUSBJICHHSI
3JIOYMHIB, IKi TOBHOIO Mipoto Bianosigamu 6 sumoram ct. 19 Koucrurytii Ykpainu,
SIBHO HEJOCTATHHO, BAKJIUBO PO3POOUTH Ta MPUIHSATA CUCTEMHUN 3aKOHOAABYMIA
aKT IMO/I0 BiZITIOBIIHOT KOMIIETEHIII1 /IeP;KaBHUX IHCTUTYIIIHN, a TaKOK BU3HAUYEHHS
IOPUANYHUX (POPM Ta TPOTIELyP BUSBJIECHHS JATEHTHUX 3JI0YNHIB.

ITo-n’sime, BaskIMBO 3a6e3M€YNTH HE3aJEKHICTh BiJl BAKOHABYOI TiJIKU BJIAAN
Ta 3abesnedntn akTuBizamiio poboru JBP Ta TakuX KOHTPOJIOIOYKMX OPraHiB K
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PaxynkoBa nanarta Ykpainu, HarionanbHe areHTCTBO YKpaiHu 3 MUTaHb BUSIBJICHHS,
PO3IIYKY Ta yIPaBJIiHHS aKTUBaMU, OJIePKAaHUMHU BiJl KOPYTIIHHUX Ta IHIIUX 3JI0-
yiHiB, /lep:kaBHa ayIuTOpPChKa CIysKOA.

ITo-wocme, HeOOXiTHO TIOCUIMTH KPUMIiHAJIbHI CAaHKIII 3a He3aKOHHI (hopmu 36a-
raueHHs1. By/ie BUITpaBIaHuM miepei0adnT JOBiYHe T030aBIEHHST BOJI 32 3/iHCHEHHS
HaO1/IBII TAKKUX TOCHOAAPCHKUX 3JI0YMHIB Ta 3JI0YMHIB IIPOTH BJIACHOCTI, 30KpeMa,
nepenbaveHux 4. 5 cr. 185, 4. 5 cr. 186, u. 4 cr. 187, u. 4 c1. 189, u. 4 c1. 190, u. 5
ct. 191, u. 3 cr. 199, u. 3 ct. 206-? 4. 3 cr. 209 KpuminasbHOTO KOIEKCY YKpaiHu,
a TaKOJK 32 HANOLIBII TSXKKI KOPYIIIIIHI 3JI0YNHU.

Bucnogox. CycriiibHO-IOJIITHYHA Ta MPAaBOBA Kpu3a B YKpaiHi 00yMOBIIOOTH
HeOoOXiIHICTh aKTUBHUX il 1110110 (GOPMYBaHHS aHTUKOPYIIIIMHOIO CYCILIbCTBA, Ji€-
BOTO PO3MEKYBaHHST BJIa/IH i Oi3HeCy, pO3pOoOJIEHHS] KOMILIEKCHOI TIPOrpaMu TIPOTH/II
KOPYIIIIii Ta iHNI Y eKOHOMIUHIN 1 KOPUCIUBIN 3JIOUMHHOCTI, BKJIOYAIOUU IIPOTPaMy
«Ykpaina 6e3 oduopis», «/lemoHonomisanisi», 3abe3rnedyBaTi 3alPOBaIKEHHS
MEXaHi3MiB BUSBJICHHSI KOPYIIIHHUAX ITPABONIOPYIIEHDb T HATJSAY 32 JOTPUMAHHAM
AHTUKOPYMIIIHHOTO 3aKOHO/IaBCTBA, BOJHOYAC MOCUJIOIOYU Bi[ITOBIATbHICTL 32
3/IIICHEHHS KOPYIIIIHHUX TTPABOTIOPYIIIEHb.

Crpaterig MpoTU/Iil KOPYIIIii Ma€ BKIIOUATH KOMILIEKC iIHTETPATUBHUX 3aXO/IiB,
3MINICHIOBAaHUX JE€P:KaBOIO.

[IepimoueproBuMu 3aBIaHHSIMU peasi3allii TakoTo KypCy € HEBiJIKJIaJ[He BUKO-
HaHHS TaKWX CTPATEriuHMX 3acajl, SK JEeMOHOIIOMi3allis, /eoirapxisaiis, aeodiro-
pu3aitisi, oJiepyKaBJeHHs] 00’€KTIB eHepreTHYHOI Oe3TeKy, Po3MeKyBaHHsT Oi3Hecy i
BJIQJIA Ta YCYHEHHsI KOPYNI[ITHUX PU3UKIB, 3a6e3eueHHst e(eKTUBHOI (hicKaTbHOI Ta
MuTHOI roJiiTukK. [ToTpiOHO 3ampoBasnTH (DYHKIIIO AE€PKABHOTO HATJISILY 3a OTPHU-
MaHHSIM aHTUKOPYNIIMHOTO 3aKOHOABCTBA B [IIIJIbHOCTI TAITPUEMCTB, YCTAHOB Ta
oprasizailiii, opraHiB BUKOHaBYO1 BJIaJ[i Ta MiCIIeBOTO CaMOBPSyBaHHH, SdKa MOKe
OyTH MOKJIaJieHa Ha IPOKYPaTypy.

IIepcnexmueu nodanviwozo docrioncerns npobiemu B6AYAEMO B yIOCKOHATECHHI
KPUMiHATBbHO-TTPOIIECYATFHOTO 3aKOHOABCTBA, PO3POOJIEHH] 3aKOHOIABYMX TPOTIO-
3UITIH MO0 3aTPOBaKEHHs (DYHKINIT HATJISAY 32 TOTPUMAaHHIM aHTUKOPYTIiHHOTO
3aKOHO/IaBCTBA.
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Anti-corruption: strategy and practice

The problems of the anti-corruption strategy, issues of elimination of criminal factors, improvement
of legislation and the activities of law enforcement agencies are analyzed.

Anti-corruption problems should be solved systematically in a set of integrative measures of state-
political, socio-economic, national-cultural, informational, criminological, legal and moral.

The priorities of the implementation of such a course are the urgent implementation of such strategic
principles as DE monopolization, DE offshorization, requisition of energy security facilities, demarcation
of business and power, and ensuring effective tax and customs policy. The effective mechanism against
corruption is the disengagement of power and business, the elimination of factors of political corruption.
It is proposed in the Law on the Prevention of Corruption, as well as in the laws regulating the status of
civil servants, to enshrine the requirement of impeccable business reputation and integrity.

A system of new legislation should be developed and adopted: the Code of Evidence, the Code of
Law Enforcement, the Investigator Status Function Act, the Detective Status Act, the Jury and World
Court Act, and the Crime Detection, Prevention and Prevention Act.

It is proposed to state the disposition of the law of the Criminal Code of Ukraine on illegal enrichment
in accordance with Article 20 of the UN Convention against Corruption of 31.10.2003. In particular, it is
proposed to consolidate the responsibility of officials for a significant increase in assets that exceed the
total assets of zero declaration and legal wages in the public service.

The mechanisms of the state government should provide for the function of prosecutorial supervision
over the enforcement of anti-corruption legislation in the activities of enterprises, executive authorities
and local government.

Systemic proposals are being made for the formation of a strategy and a comprehensive anti-
corruption programed.

Keywords: corruption; anti-corruption; strategy; law improvement; anti-corruption agencies; law
enforcement activities.
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HEKOHCTUTYLIIHICTb CTATEN 3661, 368—2
KPMMIHAABHOTO KOAEKCY YKPAIHM:
IPOHISt AOAI, ABO BAAM 3AKOHOAABYOTO MPOLIECY

Bopomwba 3 xopynyicto ¢ Yxpaini nopodicye yce nosi cnocobu npomudii uboMy SA6UWY, 4ACMO
NPUIIMAEmsbCsi 1Ho6e Ma YOOCKOHAMIOEMbCSL YuHHe anmuKopynyiine 3axonodascmeo. Tak, ceped inwozo, y
2011 p. yxpaincvkuil napramenm 3anpoeacus KPUMIHAIbHY 6i0N0GI0aILHICMY 3a He3aKoHHe 30azauenis,
a 6 2014 — sa dexnapyeanms nedocmogipnoi ingopmauii, donosnusuu KK Yipainu eionosiono cmam-
msmu 368-2 ma 366-1. Odnax, nesgaxcarouu na ix mpueany 0it0 y cmpyxmypi KPUMIHAIGHO-NPABOBOZO
Mexanizmy npomuoii Kopynuyii, 601U Max i He CMAlU eHexmuUSHUMU THCMPYMEHMAMU Y AHMUKOPYNUILIHIT
Gopomwbi. IIpobremu i3 sacmocysannsm cmameil 366-1, 368-2 sunuxnu 3 momenmy eésedenns ix ¢ diio,
60 6 x00i 3axK0n00aBU020 Npouecy Gyau donyueni cepiiosni 6adu Y KOHCMPYKUL uux Hopm. Y Kinyesomy
pesyrvmami na niocmasi piwenns Koncmumyuyiinozo Cydy Ykpainu sasnaueni cmammi 6mpamuiu -
nicmov. Mema cmammi noasizae y momy, wo6 00Caioumu npouec 3aKoHOMEOPEeHHs. i 6CMAHOBUMU NPU-
YUHU NPUIHSMMSA 346I00MO HeOIEGUX HOPM NPO OEKAAPYSAHHs HedoCmogipHoi ingopmayii i nesaxomnmne
36azauensi.

Cmammsi exasye na nesdamuicmo Anapamy Bepxoenoi Padu Ykpainu, do cmpyxmypu sxo0z0 6x0-
Ostmb THCMUMYM 3aK0HO0ABCMAA, HAYKOBO-eKCNePmHe YNPAGIiHHS, 10PUOUUHEe YNPAGIIHHS, 6I00LN 306’513+
Kié 3 opezanamu npasocyoos, 6iddin KoOwmpomo ma inwi nioposoiiu, 3abe3newumu Ha HalelNcHoMy pieHi
aKicmo pesyavmamie 3axonodasuoi pobomu. 1li <incmumymu-3anobiicHuKu> 6UAGULUCS He 8 3MO3i 3ano-
Gizamu po3pobReHHIo, NPULHAMMIO HeOOCKOHALUX i 3A8i00MO HEKOHCTMIUMYUIUHUX 3aKOHI6, W0 niomeep-
OAHCYEMBCS NPUKAAOAMU 3aNPOsadcenis 8ionogioarvnocmi, nepedbauenoci cmammsmu 366-1, 368-2KK,
ma enecens 00 HUX HEOOHOPA3OBUX MAHINYIAMUGHUX SMIH Yoce NIiCAS HAOPAHHSL YUHHOCTII.
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Hekoucruryuuonsoctsb crareii 366-1, 368-2 YrosoBHoro Komexkca YKpausbl: HPOHUS CYAbODI,
WM HEJOCTATKH 3aKOHO/ATEIbHOIrO MPoIlecca

Bopvba ¢ koppynuueil 6 Yepaune noposcoaem éce Hogvle cnocodbl nPomuso0eicmeus 3momy aeie-
HUI0, YACTNO NPUHUMACMCS HOBOE U COBEPULCHCMBYEMCsL 0eliCMBYIowee aAnmuKoOPPYNUUOHHOe 3aK0H00a-
menvcmeo. Tak, cpedu npouezo, 6 2011 2. ykpaunckuil napiamenm 66el Yzor06HY OMEEMCMEEHHOCTIb
3a nesaxonnoe obozawenue, a ¢ 2014 — 3a dexrapuposanue nedocmosepnoi unopmavuu, donornus YK
coomeemcmeento cmamosimu 368-2 u 366-1. Odnaxo, necmompsi Ha ux OiumenvHoe oeticmeue 8 Cmpyx-
mype y20106HO-NPABOBO20 MEXAHUSMA NPOMUBOOCTICMEUsL KOPPYNUUU, OHU MAK U He cmaiu sPdex-
MUBHBIMU UHCMPYMEHMAMU HA 9MOM pybesce anmukoppynyuonot 6opvooL. IIpobiemvl ¢ npumenenuem
cmameti 366-1, 368-2 603nuxiu ¢ momenma 66edenus ux 6 oelicmeue, max Kax 6 xo0e 3aKkoHo0ameivHozo
npoyecca 6vui 0ONYueHvl cepvesble HeOOCMamKU 6 KOHCMPYKUUU smux HopM. B xoneunom umoze na
ocnosanuu peuwenus. Koncmumyyuonnozo Cyoa Ykpaunvt yxasaumnvie cmamvu ympamuiu cuny. Ileaw
cmamovu cOCoum 6 mom, ¥mobvl Uccie008ams NPOUecc 3aKOHOMBOPUECNEA U YCMAHOBUMD NPUUUHDL
NPUHAMUS 3A800MO HEOCTICMBEHHBIX HOPM O OEKAAPUPOBAHUU HeOOCMOBEPHOT UHDOPMAUUU U HE3AKOH-
HoM 0bozawenulL.

Hayunoil H08U3HOU S6AAEMCsL MO, YMO UCCLe008anUe YKA3bleaem HA Hecnocobnocmy Annapama
Bepxoenoti Padve Ykpaunvl, 6 cmpyxmypy KOmMopozo 6X00sm UHCMUMYM 3aKOHOOAMeibCmed, HayY-
HO-9KCNepmioe ynpasienue, puoudeckoe ynpasienue, omoen cesisell ¢ opzanamu npasocyous, omoei
KOHMPOAS U Opyeue noopasdenenus, 00ecneuums Ha O0INCHOM YPOGHE KAYEeCMB0 Pe3yibmamos 3aKoHooa-
menvHOU pabomol. IMu <UHCIMUMYMbL-NPEOOXPAHUMENU> OKASAUCH He 8 COCMOSHUU NPe0omEPauLamsy
PA3PabomKy, NPUHSMUE HECOBEPUICHHBIX U 3ABE00OMO HEKOHCTMUMYUUOHHBIX 3AKOHO8, UMO NOOMEepic-
Odaemcs. npumepami 6HeOPeHus: OMEemcmeeHHocmu, npedycmompennotl cmamovsimu 366-1, 368-2 VK,
U BHECEeHUs. 8 HUX HEOOHOKDATMHOIX MAHUNYLATUBHBIX USMEHEHULL Ydice NOCLe BCIYNACHUS 6 CULY.

KioueBbie cioBa: KOPPYIIIINST; KPUMUHATM3AINST; UMILIEMEHTAIVST; [eKTapUPOBAHNE; HE3aKOH-
Hoe oboralleHne; HeICTOBePHast UH(MOPMAIIHSL.

Bcmyn. 3minu, gki choTOAHI BiZOyBaThcss B YKpaiHi, CYIIPOBOIKYIOTHCS
CKJIQJIHUMU TIpoTiecaMu pepopMyBaHHS BITHOCHMH B TIOJIITUYHIN, EKOHOMIUHIH, TyXOB-
Hilf, cotliasbHiil Ta THMMX cdepax CyCcribHOTO KUTTSA. OAHIE 3 HAWBAKITUBIIINX
CKJIAJIOBUX TaKMX YKpail HEIMPOCTHX IIPOLECIB € 3aI00iraHHsT Ta MPOTUIIs KOPYIIIi.
OnHak HOBOCTBOPEHI OpraH¥W BUSBUJINCS HECTIPOMOXKHUMU pPeasli3oByBaTu Jiep-
JKaBHY aHTUKOPYIIIAHY cTpaTeriio. [0JJOBHUM YMHHUKOM, IO Mapasisye ix poOoTy,
€ BU3HAHHS OKPEMUX HOPM aHTUKOPYIIIIHOTO 3aKOHO/IABCTBA TAaKMUMHU, 1110 HE Bifl-
nosigarore Koncturyiiii Ykpainu. Y 1miil my6ikaiiii Mu cripoOyeMo aKkIeHTyBaTH
yBary camMe Ha KPUMIiHAJbHO-TIPABOBUX HOPMaX IPO JEKJIApyBaHHS HEIOCTOBIPHOI
indopmartii (ct. 366-1) ta po HesakoHHe 30arayeHHs (cT. 368-2).

Ananiz ocmannix docaioxcens i nyonixayii. [Turanns KpuMinaisaiii JeKa-
pyBaHHS HEIOCTOBIpHOI iH(OpPMAIIii Ta HE3AKOHHOTO 30aradyeHHsT y Pi3HUX ACMEKTax
BijloOpazkeHi y 6araTbOX HayKOBHX ITPAISIX PO KPUMIHAIBHY Bi/IIIOBIIAIbHICTD 3a TaKi
nopyiieHHs. 30KpeMa, Po3poOJIeHHSIM 1i€i KPUMiHATBHO-TTPABOBOI MTPOGIEMaTUKN
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saiimascst Taki Bueni, sik I1. TI. Auapymko (P. P. Andrushko), O. O. {yzopos
(0. O. Dudorov), B.M. Kupuuxo (V. M. Kyrychko), M. I. Menabsuuk (M. I. Melnyk),
J. T. Muxaitrenko (D. H. Mykhailenko), B. O. Haspomwkuii (V. O. Navrotskyi),
€. B. Hesmepsxumpkuii (Ye. V. Nevmerzhytskyi), B. I. Ocamgumit (V. 1. Osadchyi),
A. B. Casuenko (A. V. Savchenko), B. I. Tiorrorin (V. I. Tiutiuhin), M. I. XaBpoHiok
(M. I. Khavroniuk) Ta inmi. IIpari 1ux yuyeHUX BHCBITJIIOIOTH iCTOPilO 3ampoBa-
JUKeHHsT B YKpaiHi BiZITIOBITATBHOCTI 32 JIeKJIapyBaHHs HeJIOCTOBIpHOI iHdopMaIlii Ta
He3aKOHHe 30arayeHHsl, PO3KPUBAIOTh MEPEYMOBH, TIPOIEC CTAHOBJIEHHS, PO3BUTOK
3aKOHOJIABCTBA TPO Ili TTPABOMOPYIIEHHS TOMIO. AJle MUTAaHHS BU3HAHHS cTaTel
366-1, 368-2 KK HEKOHCTUTYIIMHUMY JIOCI 3aJUIIAIOTHCS 11032 yBArol HAYKOBIIIB.

Mema i 3as0anns docaidxncenns. Basisium Ha cebe 3000B’s13aHHS 1010 iMILIE-
MeHTaIlil TToJI0KeHb MiKHApOJHOTO aHTUKOPYIIIiiiHOTO TIpaBa, Ykpaina y 2011 p.
3arpoBajnia KpUMiHAIbHY BiITIOBIZAIbHICTh 32 He3aKOHHE 30arayeHHs, a B 2014 —
3a JIeKJIapyBaHHs HegocToBipHOI indopmaltil. Kpuminansuuii kogexe Yipainu Oyiio
nonoBHEHO cTartssMu 368-2 Ta 366-1, ski Masu 6 MiABUINTH PiBeHb KPUMiHAIb-
HO-ITPABOBOTO PearyBaHHsI Ha MOPYIIEHHsT (HiHAHCOBOTO KOHTPOJIIO 0COOAMH, YIIOBHO-
BaKEHNMU Ha BUKOHAHHs (DYHKIIIH epkaBu abo MiciieBoro camoBpsiyBattst. OHak
HOPMH PO He3aKOHHE 36arauyeHHst, mpoicHyBasim 10 2019 p., a HOPMU PO AEKIapy-
BaHHS HeZOCTOBIpHOI iHbopMartii — 10 2020 p., Tak i He cTaTN AIEBUMU IHCTPYMEH-
TaMU y KPUMiHAJIBHO-TIPABOBOMY aHTUKOPYIIIHHOMY 6ap’epi 3aBepIIajbHOTO eTaIry
60poThOM 3 Kopymitieio. ba 6ibiiie, BUBHAHHS iX HEKOHCTUTYI[IHHIUMU TPU3BEJIO JI0
3BLIBHEHHS BiJ/l BiIMOBI/IaJIbHOCTI YNHOBHUKIB BUCOKOTO PAHTY, 110 CIIPOBOKYBAJO
3HAYHUI CYCIIJIbHUI PE30HAHC Ta e GiIbIIY 3HEBary 0 IPaBOOXOPOHHOI CHCTEMH.

3 orJisily Ha 3a3HaYEHE, MEMA CTATTI TIOJISATAE Y TOMY, 11100 3'ICyBaTH MOTHUBH Ta
YUHHUKY TTPUHHATTS HEJ[IEBUX HOPM TIPO JIeKJIapyBaHHS HEJIOCTOBIpHOI iH(opMmartii
Ta He3aKOHHe 30aradeHHs], a TAKOK MiJICTABY BU3HAHHS iX HEKOHCTUTYIIMHUMU 3
ypaxyBaHHSM ITPABOBUX MEXaHi3MiB KPUMIHAJIBHOTO TIEPeCIiIyBaHHs 3a TaKi JlisTHHS,
nepedadeHnX MisKHAPOAHUM MPABOM. Y 3B’SI3KY 3 1UM 3A60AHHAM JOCIII[KEHHSI
€ a"aJi3 nepenryMoB GOPMYBaHHS Ta HOPMATUBHOTO 3aKPIlJIEHHS BiIMOBIIAIBHOCTI
3a KpUMIiHaJIbHI IIpaBonopyIIeHHs, nependadeni crarrsamu 366-1, 368-2 KK 3 Buko-
PUCTaHHSM METOY TePMEHEBTUKI.

Buknao ocnoeénozo mamepiany 1OCHiKEeHHs il OTPUMAHUX Pe3YJIbTaTIiB.
[TuTaHHST BCTAaHOBJIEHHST KPUMiHAJIBHOI BiIOBIAJILHOCTI 32 HE3aKOHHE 30arayeHHsI
B YKpaiHi IUCKYTYETbCI MTOHAJ JecsATh POoKiB. OCTaHHI 3MiHM y 1[bOMY HAIPSIMKY
BintOymcst 31 sxoBTHst 2019 p., ko 3akonom Ne 263-1X KpuminanbHuit Kopekce
Vkpainu OyB gonosHenwuii ct. 368-5.

I xoua KoJi3ist MisK HOpMaMU PO He3aKOHHE 30aradyeHHs MiKHApOJHUX KOH-
BeHliil Ta KK Ykpainu Ha cborojHi BiTYM3HSHUM 3aKOHOJABLIEM YCYHYTa, J1OCJIi-
JUKEHHS 11 moriepeiabol penakitii (ct. 368-2), ska Busznana Kouncruryniitnum Cyzom
Ykpainu Takoio, mo He BiamnoBigae KoHcTuTytlii YKpainu, Ma€ BakjnBe 3HAUEHHS
He TiJIbKY JJIsT MalOyTHBOT 3aKOHOTBOPYOI JSITbHOCTI. 3'sICYBaHHST MPUYKMH TaKOTO,
IIOHANMEHTIT HEeJ0JYTOr0, KOHCTPYIOBAaHHS KPUMIHAJBHOTO KOPYMITIITHOTO TPaBo-
MOpPYIIeHHsT HeoOXifHe I TOTOo, 106 BCTAHOBUTH, 4i OyJia JomyiieHa (artaibHa
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HOMMJIKA 3aKOHOTBOPIIB Y X011 KpUMiHaIi3allii He3aKOHHOTO 36arayeHHs, 4u 1e OyJ1o
CBiloMe PpillleHHs, 1[0 MOXKe MaTu BJIACHY KOPYIIINHY icTOpito 3 yciMa IpaBOBUMU
Hacqigkamu [1, c. 285].

[Ilofo kpuMiHATBHOI KApaHOCTI JeKJIapyBaHHS HEJOCTOBIPHOI iH(opMariii, To
NUTAaHHSI BU3HAHHS TAKUX il CyCIiJIbHO HeOe3meyHUMHU OYJI0 AUCKYCIHHNM 1€ Bijl
[0YaTKYy, TOOTO 3 MOMEHTY PO3pOOKH BiAOBIAHOTO 3aKOHOIPOoeKTY. Hazasi, Tak i He
cTaBIM e(heKTUBHUM THCTPYMEHTOM KPUMiHAJIbHO-TTPABOBOTO pearyBaHHs Ha MOPY-
MIeHHS BUMOT (DiHAHCOBOTO KOHTPOJTIO, cT. 366-1 mpummania coto aio 27.10.2020 p.
3a pimrennam Koncruryuiitnoro Cyny Ykpainu.

¥YpaxoByioun, 1110 HOPMH, gKi BXOAATDH /10 IpeAMeTa AOCJiKeHHs, TPOUILIN
TOTOKHI TIPOIECH 3aKOHOTBOPEHHSI, & TAKOXK Te, MO B 060X BUIAIKaX I[i TPOIECH
CIIPUYUHUINA OJHI 1 Ti K HETaTUBHI HACJIIKM — BTPATy YMHHOCTI caMe yepe3 iX
HeBifnoBiaHICTh KoHCTUTYII YKpaiHu, — To BUHUKA€E TTUTAHHS, & YU He 3aKJa/IeH] y
3aKOHOTBOPYMH TTPOIEC BaJM — MEXaHi3MH 3BOPOTHOI [lii, 1[0 MPU3BOASATH /10 TOTO,
MO caMi 3aKOHO/IaBYi MPUIIUCH CTAOTh MPOTUTIPAaBHUMU. | He Tak BasKJIMBO, KON
I[e CTAETHCS, — YU 3 MOMEHTY BBeJICHHS B [IiI0 Bi/IIIOBI/IHOI HOPMU, UM B IpoIleci
BHECEHHS /10 Hei 3MiH, SIK Te, YoMy 1ie B3arasi € MoxkauBuM. OcoOINBO HACTOPOKYE,
Mo Taki (pakTu HETOOAMHOKI, TOX € MiJICTABU TIIOTETUYHO CTBEP/XKYBATH MPO PO3-
OyZIOBY «aHTUKOPYIIIHHOT TACTKU» KPUMiHAMI3aI[il KOPYIIIHHIX TIPaBOMOPYIIEHb.

Taxk, me y 2014 p., koo BepxoBuowo Panoro Ykpainu Oyio yxBameHo 3aKoH
«ITpo 3amobiranust Kopyritii», [IpUKiHIIEBUMU TOJIOKEHHSIME SIKOTO OYJIo mependa-
yeHo jonoBHeHHS KK crarrero 366-1, 3aBigyBauka Bijilily 3 MUTaHb HAIliOHAJIBHOI
6e31eku, 000POHH, IPABOOXOPOHHOI AislIIBHOCTI Ta 6OPOTHOM 3i 3I0YMHHICTIO Ama-
paty BP Ykpainu B. II. IlonnoBuu BKasyBajia Ha JUCKYCIIHICTb TaKOi 3aKOHO/IaBYO1
HoBes. JleknapyBaHHs HeJoCTOBIpHOI iHdopMallii, came 1o cobi, He gocsarae piBHS
CYCILIbHOI HEGE3MEYHOCTI [IJIsT TOTO, 11100 BU3HABATHCS 3JI0YMHOM, SIK TOTO BUMATa€e
4. 1 ct. 11 KK. Ile % cToCyeTbCS i YMUCHOTO HETIOJIaHHSI 3a3HAYEHOI JleKJapallii.
Tomy B 1anoMy pasi IiJIKOM BUIpaBAaHnuM OyJsio 6 3aMIIMTH YUHHY Hapa3si peiak-
mito ctatTi 172-6 Kozmexcy Ykpainu mpo ajmiHiCcTpaTUBHI IpaBonopyuieHHs [2].

Y cBoiit mpartti «IIpobsemu 3acrocyBants ct. cr. 366-1, 368-2 KK VYkpainu B
npakTryHiil gisibrOCTI> O. FO. TarapoB po6UTh BUCHOBOK, IO PEAAKILI IUX cTaTeil
MicTsITh HeOe3MeKy 3aCTOCYBaHHS BUOIPKOBOTO MPABOCYIS 3 TOJITUIHUM Ti/ITEK-
CTOM, OCKIJIBKH 371€01/IbIITOT0 Y6’ €KTaMK Bi/IMOBIAIBHOCTI € 0COOH, SIKi KPUTHKYIOTh
BJaaxy, a6o nepebyBaioTh 710 Hel B ono3uilii. Tomy crarti 366-1, 368-2 morpebyioTh
B/IOCKOHAJIEHHST 3 yPaxXyBaHHAM IPUHIUITY MPEe3yMIIlii HeBUHYBATOCTI Ta BUKJIIO-
YyeHHs1 HeoOXiZHOCTI J0BeeHHsT 3AKOHHOCTI OTpUMaHuX A0xomiB [3, c. 161].

3. 3aruneii-3a00J0TEHKO, TIPOBIBITN aHAI3 HEIOIKIB KPUMiHATHHO-TIPABO-
BOTO pearyBaHHS Ha MOPYIIEHHS BUMOT (hiHAHCOBOTO KOHTPOJIO, CTBEP/KYE, 1110
nepeBaskHa OiJIBITCT TIPOBAJKEHb PO JIeKJIapyBaHHs HEJIOCTOBIPHOI iHbopMmailii,
nepefaHnx [0 Cyy, 3aKpuBajacsi, a 0OBUHYBau€eHi 3BIIBHSINCS BiJl KPUMiHAJIBHOIL
BignoBigaabHocTi. Ta mie Gijbina KiJabKicTh KPUMIHAABHUX IIPOBALKEHD J0 CYLY
B3araji He cKkepoByBajacs. JOCHIIHUK CTBEPIKYE, IO Taki 0O0CTaBUHU 00YMOBJIEH]
npobiemamu y 3actocyBanti ct. 366-1 KK [4, c. 17].
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[A.I. MuxailsieHko Ha IpPUKJAAl TPaBONOPYIIeHb [0J0 aHTUKOPYIIiiHOTO
(hiHAaHCOBOTO KOHTPOJIIO TOBOAWTS, 110 3a 2016 p. Oys0 obaikoBano 37 KpuMiHAIb-
HUX TpaBonopyirelb 3a cr. 366-1 KK. TIpoBamkeHHs B ycix HUX OyJI0 3aKPUTO 3a
m i 1,2, 4, 64. 1 cr. 284 KIIK Ykpainu [5, c. 35].

[Tpob6siema B j0Ka3yBaHHI JieKIapyBaHHsI HEOCTOBIpHOI iH(opMaIlii mossirae
i B TOMY, 1110 Ba)KKUM € IIUTAHHS BU3HAYEHOCTI YMUCIY, KU, SIK BUILJIMBAE 3 JIUC-
no3utiii, € mpsimum |6, c. 135].

[TigTpuMyroun KpuMiHaJi3allilo JeKJapyBaHHS HelOoCTOBipHOI iHdoOpMaIlii B
misiomy, B. C. IIlupchka HABOAWTH HU3KY HEOMIKIB i€l HOPMU, 30KpeEMa: BiJICYTHICTh
YITKUX MEK BiIMEXKYBAHHS 3JI0YMHY, TiependadeHoro ct. 366-1, Bi aaMiHiCTpaTUBHOTO
IPaBOTIOPYIIEHHS, TepeadadyeHoro 4. 4 ct. 172-6; Hey3To/KeHICTh TToI0KeHHs 4. 1
cT. 366-1 3 a63. 2 npUMITKK [0 1€l cTaTTi; HeBU3HAYEHICTh 3MmicTy 4. 1 cr. 366-1
II0/10 BiZIOMOCTeH, SKi MalOTh Bi/IPi3HATHCS BiJ IOCTOBIpHUX [7, c. 62].

Binain mportuaii ekoHoMiuHiN 3im0unHHOCTI Ta criBmpaili Cekperapiaty Paan
€Bponyu TaKoX BUCJIOBUB CBOI 3ayBa’KeHHS MIOAO IOPUAMYHOI BU3HAUEHOCTI TTOPY-
meHb 0OMekeHb (DiHaHCOBOTO KOHTPOJIIO. B ekcrieprHOMY BUCHOBKY Tpo DiHaHCo-
BUI KOHTPOJIb 3a JIEKJIApallisiMU PO IOXOW 1 MaifHO B YKpaiHi 3BepTajiach yBara
BITYM3HIAHOIO 3aKOHOAABI Ha HEOOXIHICTh MePersay MiHIMaJbHUX 3HAYEHb CYM
IPOIIOBUX KOIITIB Ta BapTOCTI 00’E€KTIB JIeKTapyBaHHs, 32 Ha/JlaHHS HEOCTOBiPHOI
indopmarii Mmoo AKX 1epexdadeHa aaMiHicTpaTMBHA Ta KPUMiHaJIbHA BiAIOBI-
JATBHICTB [8].

Ak 3’sgcyBasnoch, Ha YeTBEPTOMY POITi CBOET il CTATTS PO JIeKJIapyBaHHS HE/l0-
CTOBIpHOI iH(opMAllii BUSBHUIACH IOPUIMYHO Oe3CHII00 Y 60pOThOI 3 IIPUXOBYBAHHIM
YUHOBHUKaMU cBoro MaitHa. [lonax Te, 3a pimennsim Koncruryiiitnoro Cyny Ykpa-
iam Bix 27.10.2020 p. y crpasi Ne 1-24/2020(393/20) 1151 Hopma BTpaTujia YUHHICTb.

Heo0xizHo 3BepHYTH yBary Takox, 110 Ha BiMIHY Bifl MiKHapOIHO-IIPABOBOIO
3000B’sI3aHHS 1010 KPUMiHai3aIlii He3aKOHHOTO 30arayeHHsT MPSIMOTO 000B’SI3KY
3aIPOBAJINTH KPUMIHAJIBbHY BiIMTOBIIAJIbHICTD 32 JIEKJIAPYBaHHS HEJOCTOBIPHOI 1H(MOP-
Maiiii B Yipainu Hemae. [10/10 BUBHAHHS HE3aKOHHOTO 30arauyeHHst KPUMiHAJIBHUM
IIPABOIIOPYIIIEHHSIM, TO OPTaHi3aIifHO-TIPABOBI Ta IHCTUTYIIHI 3aX0AN IMIIJIEMEH-
Tallil MoJI0XKeHb MIXKHAPO/IHO-TIPABOBUX aKTiB PO BiIIIOBIIATbHICTD 3a TaKi /ii, TeX
MICTUJIU HEeIOJIKH.

Tak, He3Ba)KalOUM Ha €HICTH MO3UILI MO0 HEOOXiAHOCTI KpUMiHaizalii mpo-
TUIIPABHOTO HAOYTTS Y BJACHICTh aKTHBIB cepel HAyKOBIIIB Ta IpakTukis [9, c. 302—
303; 10, c. 55; 11, c. 72], a Takox HeoHOpPa3oBO MoBTOpIoBaHi (Maitzke 10 pokis!)
3aKJIMKU 3 1bOTO MPHUBOJY BHUIIUX MMOCAMOBUX OCIO MepskaBu (PO Tak 3BaHy TOJi-
TUYHY BOJIIO), MAlOYW BUCOKY Ii/ITPUMKY TPOMaJICbKOCTI, 3aKOHO/IABUMI OPTaH HAIIOi
nepxkasu, npuitnsgsinn 3akos, sskuM KK 6ys0 gonosueno cr. 368-2, 3acBiquuB CBOIO
IIJIKOBUTY HE3JIATHICTh BIJICTOIOBATHU JIeP>KaBHI iHTEPECH Ta iHTepecu CyCHiJIbCTBa.

He Bpatounch 10 neTaqpHOrO aHami3y 3aKOHOJ[ABUOiI KOHCTPYKIII Ii€T HOPMH,
ockimbky 11e 3xaiticanB Koncrurymitinuii Cyn Ykpaiau y cBoemy pimerni Ne 1-p/2019
Biz 26.02.2019 p., HaBegeMo Julle IMiICTaBH, SIKi JISATIN B OCHOBY WOTO MPUHHATTSI.
Tak oT, opran KOHCTUTYIIITHOI I0PUC/NKILIi HATOJIOIIYE, IO 32 IpUIcaMu craTeii 62,
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63 Koncruryrii Ykpainu 3akoHOaBYUM (POPMYITIOBAHHAM CKJIQLy TAKOTO 3JI0UUHY,
SIK He3aKOHHe 30arayeHHsi, He MOJKHA: OKJIAaTH Ha 0cO0Y 000B’SI30K TTiITBEP/IKY-
BaTH [[0Ka3aMU 3aKOHHICTH TMiJICTaB HAOYTTS HElO y BJACHICTH aKTUBIB; HAaJIaBaTh
CTOPOHI OOBMHYBa4YeHHsI MPABO BUMaratu Biji 0COOW TATBEP/KEHHS TOKa3aMu
3aKOHHOCTI TMi/ICTaB HaOyTTsI HElO y BJIACHICTb aKTHBIB; YMOJKJIUBIIIOBATH MPUTSIT-
HEHHsI 0cOOM [0 KPMMIiHAIbHOI BiJIOBIJAJIbHOCTI JIMIE Ha IMACTaBi BiJCYyTHOCTI
HiATBEPYKEHHS 0Ka3aMU 3aKOHHOCTI IIiJicTaB HAOyTTs HEIO Y BJIACHICTH aKTHUBIB.

Bunwukae soriuHe 3anmuTaHHs: MOXKe, BITYN3HSHOTO 3aKOHO/IABIISI BUNHUTU caMe
TaK HAIITOBXHYJIM B3sATi Ha cebe MiKHAPOAHI 3000B’sI3aHHS 1[O/I0 CILJIBHOI KpUMi-
HaJTbHOI TOJIITUKY, CIIPSIMOBAHOI HAa 3aXWCT CYCIHLIBCTBA BiJl KOPYIIIIii, BKIIOUAIOUN
YXBaJIeHHSI BiZIOBIIHUX HOPMATUBHO-TIPABOBUX aKkTiB? BiAMoBi/b 3HAXOAUMO Y
nosoxeHHsax cr. 20 Konusenrii OOH nportu kopymiiii, y gKiil npsgmMo BKazaHo: «3a
YMOBU JJOTPUMAHHS CBO€E1 KOHCTUTYIII Ta OCHOBOIIOJIOKHUX IIPUHIIUIIIB CBOEI IIpa-
BOBOI cucteMu KoxkHa /[lepskaBa-yyacHUIIsT PO3IVISJIA€ MOXKJIMBICTD BXKUTTS TaKUX
3aKOHOJABYMX Ta 1HIIMX 3aXOiB, SKi MOXKYTh OyTH HEOOXiJHUMU /sl BUSHAHHS
3JIOUMHOM YMUCHE He3aKOHHe 30arayeHHs, TOOTO 3HauHe 30iIbIIeHHS aKTUBIB ep-
’KaBHOI TI0Ca0BOI 0c0o0M, siKe TIEPEBUIIYE il 3aKOHHI JOXOAM i sIKi BOHA HE MOKE
parioHasbHO 00rpyHTYBaTH>. [Ipo MoKIazeHHs Ha 0co0y 000B SI3KY IiATBEPAKYBATH
JIOKa3aMU 3aKOHHICTH TMiJICTaB HAaOYTTS HEl Y BJACHICTh aKTHUBIB, TOOTO JOBOANUTH
CBOIO HEBUHYBATICTD, *KOJJHUM YMHOM He iieTbcs. Horo HeMae yske i B HOBIM peflakilii
ct. 368-5 KK Ykpaiuu 11po He3akoHHe 30arayeHHs.

ikaBuMm TyT € i TOM (hakT, MO 1Ie B AHTUKOPYMILiHIK cTpaTerii Ha 2014—
2017 pp. cepen inmmx 3axoiB 0yJo nepenbadero npusenerns cr. 368-2 KK y Bia-
noBiiHicTh 3i cT. 20 Konentiii OOH npotn kopyrmiiii.

He B3siin 110 yBaru Ha TOl 4ac «OOpIli 3 KOPYII€n» i 3ayBaskeHHs1 [0JI0BHOTO
IOpUANYHOTO ynpaBiainag Amapary Bepxosnoi Paan Ykpainm 10 mpoekty 3akoHy
Yxpaiun «IIpo BHeCEHHS 3MiH 0 [eSKNX 3aKOHOJABYMX aKTiB YKpaiHu 100 3a0e3-
nevyerHs AisibHOCTI HABY Ta HA3Ky (peectpartitinunit Ne 1660-x). [eit miaposmin
y3Ke TOJIi ToTiepeizkaB HaPOHUX JIeTTyTaTiB, 10 3a MPOMOHOBAHOIO HUMU PElaKITE0
cT. 368-2 ocoba, yroBHOBa)keHa Ha BUKOHaHHS (DYHKINi HepkaBu abo MicIeBOro
caMOBPsILyBaHHsI, 4 OJIM3bKI 0cOOUM TOBUHHI OYIyTh M0oKa3yBatu (hakT HaOYTTsI
aKTUBIB y «3HAYHOMY PO3Mipi» 3ajis TOro, mob iX He 3BUHYBATUJIM y BYMHEHHI
TAKOTO 3JIOUMHY, SIK He3aKOHHe 30aradeHHs1. Takuil 3aKOHOIABUMIT Ti/IXi/l HE BPAXOBYE
npurnmcu cT. 62 Koncrutyiiii Ykpaiau 1mo/10 TapanTii Tpe3yMIIilii HEBUHYBATOCTI ... .

Y HOKTpHHI TeX BHUCIOBIIOBajdach moaibna mosuitis. Ille 3am0Bro 1o mosgsu
BKazaHoro pimenns cyay /I. I. Muxaiisienko BkadyBas Ha xubu ct. 368-2 KK Ykpa-
iny, a came: 1) pakTuuHe 3aIPOBAKEHHST CKIAJOM I[bOTO 3JI0YUHY OOMEKEHHS i
NPUHITAITY TPE3yMIIIlii HeBUHYBATOCTI; 2) BUKJIIOUEHHS i3 Cy0’€KTiB, 3HAUHE HEOO-
rpyHTOBaHe 30iJbIIIEHHsT aKTUBIB SIKUX YTBOPIOBATHUME CKJIAJl HE3aKOHHOTO 30ara-
4eHHsI, OJIU3bKUX 0CiO yOIiYHOTO CaysKOO0BILT; 3) yCTaHOBIECHHS HEOOXITHOCTI /ISt
0OBUHYBAYEHOI'O TI/TBEPIKYBATH 3aKOHHICTh HAOYTTS CBOIX aKTUBIB BUKJIIOYHO
JIOKA3aMH, 1[0 CTaBUTh HOTO y 3HAYHO JKOPCTKII PaMKHU, HiXK 1€ mepe0adaeThest y
ct. 20 Kougentiii OOH nporu kopymiiii [9, ¢. 293].
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Bukiazene 103B0JIsi€ KOHCTaTyBaTH, 110 PO3POOJIEHHS caMe TaKMX KOHCTPYKIIIN
(y pemaxuii cr. 366-1, cr. 368-2) Oy.a ycBigoMaeHUM BOJIbOBUM akToM. [0 TOro x,
MTOJIAHHS HU3KU 3aKOHOIIPOEKTIB 1PO KPUMIiHAI3AII0 AeKIapyBaHHS HEJIOCTOBIp-
HOI iH(opMallil Ta He3aKOHHOTO 30aradeHHs1, SKi He OyJIO TPUIHATO 3a OCHOBY, a
OKpeMi — 3HSITO 3 PO3IJISIZLY, a TAKOXK HEOAHOPA30Be BHECEHHSI 3MiH MTicJist HAOGpaHHs
YUHHOCTI IIMX HOPM CBIIYUTH IIPO ITUJIbHY yBary 3akoHOAaBIs 10 HUX. O/lHaK 3aK0-
HOJ/[aBYe BU3HAYEHHSI O3HAK CKJIA/IiB YKA3aHUX MPABOTIOPYIIEHb Tak i He OyJio mpuBe-
JleHe y BiJIOBIHICTD JI0 IPUHITAITY I0PUANYHOI BU3HAUEHOCTI. 3a ipOHi€lo /01, Taki
6e3cuCTeMHI Ta cylepednBi Ail HapJaaMeHTapiB IIPU3BEIN 0 TOrO, IO BHACIIOK
TPUIHATTS 3a3/IaJIETi/Ib HeJIIEBUX, TAaKUX, 1O cyrnepedaTh OCHOBHOMY 3aKOHY, TTPaBo-
BUX HOPM, YTBOPUJIACH «KOPYIIIITHA MACTKa» JJist caMOl OOPOTHOM 3 KOPYIIIEIO, sTKa
3abJI0KyBasia TIPOCYBAHHST JIEPKABU B HATIPSIMKY TIPOTH/IIT HE3aKOHHOMY 30aradeHHIo.

Bucnoexu. 1lincymoByioun, cJiiji 3a3HaYUTH, 1110 IPOTATVHY Y (PaKTUYHI iMILIe-
MEHTallil MOJIOKeHb MiXKHAPOHO-IIPABOBUX aKTiB 11010 KPUMiHATbHO-TIPABOBUX
3a6OpPOH — Tie JIMIe HEBENKA YacTKa MPOOJIeM, 3 SKUMU JOBOJIMTHCSI MATH CIIPaBY
cy6’extam mpaBo3actocoBHol npakTuku. Hemoumikis y crarrsax KK npo xopymiiisi
MpaBONOPYIIeHHsT Habarato Oibiie. 30KpeMa, OKPEMOTO JTOCIKEHHS TIOTPeOYIOTh
HOHATTS TTyOJIYHOTO TAKYIY, CJAy:KO0BOrO CTAHOBWIINA SIK O3HAKHU TKYITY CIIYIK-
60BOI 0cOOM; MUTAHHS KPUMIHATBHO-IIPABOBOTO pearyBaHHsS Ha MOPYIIEHHST BUMOT
(hinaHCOBOTO KOHTPOJTIO.

3aBiaHHs JK HAIIOI MyOJTiKaIlii moJsirae y Tomy, mob IpUBEPHYTH yBary 3aKOHO-
MaBIls, BYEHUX, TPAKTHUKIB /10 BUTOKIB MPOOJIEM, OB SI3aHUX 3 PO3POOKOIO Ta TIPH-
WHATTSAM HEJJOCKOHAJINX KPUMiHAJIbHO-IIPABOBUX HOPM, 30KpeMa I1po JleKJIapyBaHHs
He0CTOBIpHOI iH(opMallii Ta He3akoHHe 30aradyeHHsl.

Otke, BUBUEHHSI OKPEMUX TTUTaHb 3aKOHOTBOPYOTO IIPOIECY MIOJA0 KPUMiHaAJi-
3allii 3a3HaUYEeHUX TPABOMOPYIIIEHb TTOKA3AJI0, 1110 YKPAIHChKUM MapjaMeHT He TparHe
BIPOBAZIUTH e(DEKTUBHI CBITOBI MPAKTUKH 100 3amo0iraHHs Ta MPOTU/IIT KOPYIIITi.
[Iporec immniemeHTalii MiKHAPOJAHWX PEKOMEH/AIli HA CTa/il HOPMOTBOPUYOCTIi
HOCHUTD HesOamii i Ge3crcTeMHMIA XapakTep, He BPAXOBYE IMiJICHOCTI iHCTUTYHIHHOT
po30y10BH, BiZIOYBAETHCS 3 ITHOPYBAHHSM HOBITHBOI HAYKOBOI [yMKH Ta BUCHOBKIB
daxisuiB. Ha crazii sk peamizaiiii — BUKJIUKAE TPYAHOIII y TAyMadeHH] 3MiCTy 1OTO
HOPMaTHBHUX IPHITKCIB, 110 HEPIKO IPU3BOAUTH J0 HIBEJIOBaHHS yciel pob6oTH
AHTUKOPYNIINHNUX OPraHiB, MiAAbHOCTI CBiJloMO1 TpoMajcbKkocTi. Taki Hemomyri
mizxoau Gy BUKOPHUCTAHI 1 ITijl Yac 3aKOHOAABYOr0 KOHCTPYIOBaHHs craTeil 366-1,
368-2 KK. HaBeneni maHimyJisii mapjaMeHTapiB 10/0 AOCTIPKYBAaHUX HAMU CTaTel,
Ta W He TITBKU INX, € 3JIOBKUBAHHSAM TMOBHOBAXKEHHSAMU TIPU TiTOTOBII Ta TIPU-
WHATTI HOPMATUBHO-TIPABOBUX aKTIB 1 CIIPIMOBAHI JIMIIe HA CTBOPEHHS BPAXKEHHS
aKTUBHOI aHTUKOPYNIiNHOI AistmbHOCTI. Hacripas/i nepeBakaioTh MepKaHTUIbHI
iHTepecH IOJIITUKAHIB, a He 3allUTU IXHBOTO eJIeKTOPATy Ta BUKJUKU CbOTO/IEHHS.
Tomy, 11106 MOBEPHYTH TAPJAMEHT y TLIONIMHY PeanbHOi OOPOTHOU 3 KOPYIIIIEI0,
Haspija HarajbHa MoTpeda YAOCKOHAJIUTH iCHYIOYI 3aKOHOAABYI IiABAJIMHM JJIsK
dopmyBaHHs Ta peasizallii KPUMiHAIBHOI AaHTUKOPYIIIIHOI O TUKK, BUPOOJIEHHS
i 3ampoBajkenns B Anapari BepxosHoi Pagn Ykpainu eeKTUBHUX MeXaHi3MiB /11
3armobiraHHs MOSBI 3aBiZIOMO HEIEBUX 3aKOHOABYNX AKTIB.
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Unconstitutionality of articles 366-1, 368-2 of the criminal code of Ukraine: irony of fate or
defects of the legislative process

The fight against corruption in Ukraine is giving rise to new ways of combating this phenomenon,
new anti-corruption legislation is often being adopted and improved. Thus, among other things, in 2011
the Ukrainian parliament introduced criminal liability for illegal enrichment, and in 2014 — for declaring
questionable information, supplementing the Criminal Code in accordance with Art. 368-2 and Art.366-1.
However, despite their long-term duration in the structure of the criminal law mechanism for combating
corruption, they have not become effective tools of anti-corruption struggle. Problems of application of
Articles 366-1, 368-2 have been admitted from the very moment of their introduction in action as some
serious defects in the construction of these norms were placed in the course of legislative process. In the end,
based on the decision of the Constitutional Court of Ukraine, these articles expired. Given that the purpose
of the article is to investigate the process of legislation and to establish the reasons for the adoption of
deliberately ineffective rules on the declaration of inaccurate information and illicit enrichment.

The scientific novelty is that the study indicates the inability of the Verkhovna Rada of Ukraine,
which includes the Institute of legislation, scientific and expert management, legal management, the
department of relations with the judiciary, the control department and other units, to ensure quality at the
appropriate level of results of legislative work. These “precautionary institutions” were unable to prevent
the development, adoption of imperfect and knowingly unconstitutional laws, as evidenced by examples
of the introduction of liability under Articles 366-1, 368-2 of the Criminal Code and the introduction of
repeated manipulative changes, after the entry into force.
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3AIMCHEHHS HETAACHOI AISABHOCTI
Y KPUMIHAAbHOMY MPOLIECI KPI3b MPU3MY
MPABOBMX NMO3ULINA EBPOMENMCLKOIO CYAY
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Cmamms npucesuena amarisy npasosux nosuuii €sponeticokozo cydy 3 npas moOuHU w000
IHCmMuUmMYymy Hezaacnux caiouux (poswykosux) Oiil y xkpuminaroromy npoveci. Jociioxncenis 00360UL0
asmopam pobomu BUOKpeMUMU CManoapmu 3abesnevenns 3aKOHHOCMI NPU NPoBeOeHH] MAKUX CAIOUUX
3ax00i8. 3 MeMOI0 6CEOUN0Z0 POSKPUMMS UiEl NPOOIEMAMUKYU BUKOPUCIAHO KOMNAPAMUGICMCOKULL Ni0-
x10 00 i docaidncenns, sKull Cnpusie 3’acysanio 0COOIUBOCMEN Peai3auii PO3LIAHYMUX CMAHOAPMis Y
3aKonH00ascmei oKkpemux depircas.

KmouoBi cioBa: KpuMiHaJIBHUI [TPOIIEC; HErJIacHa JislIbHICTh; HETJIacHi curijui (po3iiyKoBi) il
IIPaBoBIi Mo3ullii €Bporeiicbkoro cyy 3 1paB JIOJUHI; KOMIAPATUBICTCbKUI aHai3.
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CranzapTsl 00ecneyeHus 3aKOHHOCTH OCYIIECTBJIEHNS HETJIACHOM /IE€SITEIbHOCTH B YTOJIOBHOM
npouecce CKBO3b IPU3MY MPaBOBBIX mo3unuii EBpomneiickoro cyia mo npaBaMm uejoBeka

Cmamovsi nocesuyena anaiusy npasosvix nosuuutl Eeponeiickozo cyoa no npasam uenosexa, xacaio-
UWUXCSL UHCIUMYMA HEeZLACHBIX Ce0CMEeHHbIX Oeticmeull 8 Yzol08HoM npoyecce. Hccredosanue nos-
8OO ABMOPAM PAbOMbL BbIOEIUMb CMAHIAPMbL 00ecneueHus. 3aKOHHOCMU NPU NPOBEOeHUU MAKUX
credcmeennvix meponpusimuil. C yeivro 6ceCmoponezo PACKPbimust 0AHHOU NPOOIEMAMUKU UCNOTLb308AH
KOMNAPamueucmcKui nooxo0 cnocodCcmeo8asuill olsCHEHUI0 0COOEHHOCMET PeANU3aAUUU PACCMOMPEH-
HOIX CIMaHOapmos 6 3aKoHodamenbcmee OMmOeIbHbIX 20CYOapcme.

KioueBbie ci0Ba: yroJioBHbII TIPOLECC; HETJIACHAS JIESATENbHOCTD; HErJIACHBIE CJIEICTBEHHbIE
JeficTBUST; TpaBoBble o3uluu EBpornelickoro cyza 1o npaBaM uesioBeKa; KOMIIApaTUBUCTCKUM aHAIN3.

Bcemyn. JlotpuManHs GalaHCy MisK TyOJIIYHUMY 1 TIPUBATHUMM iHTEPECAMU, MisK
MTPOBEIEHHSM e(DeKTUBHOTO JIOCYZI0BOTO PO3CJIiIyBaHHS 3 METOIO BUPIIIIEHHS 3aBaHb
KPUMIiHAJILHOTO IPOIleCy Ta 3a0e3IeUeHHsIM PaB i CBOOO/I JIIOANHI BUMArae BiJl 3aK0-
HOJIaBIISI TTOCTIHHOTO BAOCKOHAJIEHHS TTPABOBOI perjiaMeHTallii KpUMiHaJbHOIL TTpolie-
CyaJIbHOI JIisIJIBHOCTI, TTOJI0JIaHHS HOPMATUBHOI HEBU3HAUYEHOCTI, a TAaKOXK TTParHeHHs
JI0 OZTHAKOBOCTI TTPABO3aCTOCOBHOI TIPAKTUKHU. 3aCTOCYBAHHS /10 KOKHOTO yYaCHUKA
KPUMiHAJIBHOTO MPOIECY HAIEKHOI IPaBOBOI IPOIELypH 0OYMOBIIOE HEOOXITHICT
BUJIiIJIEHHST EAMHUX BUMOT, CTAaHAAPTIB, SKUM TTOBUHHA BIi/IITOBIIaTH TaKa AiSIbHICTB,
30KpeMa i Ha MijicTaBi BCeOIYHOTO aHaJIi3y TIPABOBUX MO3UIIiiT €BPOIECHKOTO CYILy
3 npas Joauan (gani — €CIIJT abo Cyn), I0pUCAMKINS SKOT0 BU3HAHA OiJIbIIICTIO
€BPONENCHKUX JIePKaB, a TAKOK MOPIBHAJIBHO-TPABOBOTO JIOCTIKEHHS 3aKOHO/1aB-
YUX MAXOMIB /10 I[bOTO MUTAHHS AE€SIKUX KPaiH 3a/JIsT MOXKJIMBOTO iX 3alT03WYEHHS.
Oco6smBO BakJINBO BU3HAYEHHST TAKUX CTAHAAPTIB (BUMOT) B aCHeKTi 3MilCHEHHS
HEerJIACHOI JIisIbHOCTI! B KPIMiHAJIBHOMY TIPOB/IKEHHI 3 YPaxXyBaHHSIM ITiIBUIIIEHOTO
CTYTIEHsI BTOPIHEHHSI B TIpaBa i CBOOOIH JIIOIMHU B MTPOTIEC] MTPOBEIEHHS HETJIACHUX
CHIUUX JTiH.

Ananiz ocmannix docaioxcenv i nyéaikayiu. IIpodiemam 3/ificHeHHST Her-
JIACHOI JiSIbHOCTI Y KPUMIHAJIBHOMY IIPOLIECi IPUCBAYEHO HAYKOBI mpaili 6ararbox
yueHux, sk-ot: M. B. Barpiit (M. V. Bahrii), O. M. Bauaypka (O. M. Bandurka),
O. A. Bimivak (O. A. Bilichak), C. O. I'punenxo S. O. Hrynenko), O. M. /Ipos-
noB (O. M. Drozdov), 0. B. Kosecuuk (Yu. V. Kolesnyk), B. B. Komamniko
(V. V. Komashko), C. C. Kyzinos (S. S. Kudinov), JI. M. Jlo6oiiko (L. M. Loboiko),
B. B. JIymuk (V. V. Lutsyk), M. A. TToropeupbkwuii (M. A. Pohoretskyi), /I. B. Cep-
reesa (D. B. Serhieieva), O. B. Cokosnos (O. V. Sokolov), O. C. Crapenbkuii

! Tazmi 3a TEKCTOM /ISt TIOJOJIAHHS TEPMIHOJIOTIYHUX PO3OIKHOCTEN Y 3aKOHOAABCTBI PISHUX J€pKaB
SIK CHHOHIMHM BHKOPHCTOBYIOTHCSI TIOHSITTSI «HETJIACHA [iSNIbHICThY, «HETJIACHI CIimdi fily, «HerTacHi
PO3IITYKOBI 3aX0/IN».
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(O. S. Starenkyi), P. M. Illexasrios (R. M. Shekhavtsov), A. B. IlIumo (A. V. Shylo).
OpHak TUTaHHS MIOA0 CTaHAApPTIB 3abe3IeYeHHs 3aKOHHOCTI 3/1iICHEHHST HETJTaCHOl
MiSIBHOCTI B KpuMiHaabHOMY Tiporieci y cBiTai npaktuku €CILJI ta nopiBHAIb-
HO-TIPABOBOTO aHAJI3y Iiie He OYJI0 MPEAMETOM CaMOCTIITHOTO OCITiIKEHHSI.

Memoro ctaTTi € HayKoBe ocMucJieHHs TipaBoBux nozutiin €CILJI, 1o 103BoanTh
BUOKDPEMUTH CTaHIapTH 3a0e31e4eHHs 3aKOHHOCTI 3iiICHEHHSI HETJIaCHOI IisS/IbHOCTI
B KPUMIiHAJIBHOMY TIpOI1eci, chOpMyJTIOBATH iX 3MICT, a TAKOK JOCIIUTH OCOOJTMBOCTI
peaJtizaliii B 3aKOHO/IAaBCTBI Pi3HUX KPAiH.

Buxnao ocnosnozo mamepiany. CucteMHUI aHali3 KPUMIHAJIBHOTO TPOILE-
CyaJbHOTO 3aKOHOJIABCTBA YKpAlHU Ta JIEIKUX KpaiH, a TaKOXK MPABOBUX TTO3UITIH,
chopmynboBanux y pimenagax €CIIJI, nae mijctaBu BUAIIUTU Taki CTaHAApTH
3abe3reyeHHs] 3aKOHHOCTI TIPOBE/IeHHsT HerJIACHUX CJIUuX iff, sK: 1) mepenbauysa-
HiCTB; 2) TapaHTOBAHICTH Bijl 3JI0BXKMBaHb; 3) BeprdikoBaHICTh (MOKIUBICTH OYTH
nepeBipeHnM); 4) BUHSATKOBICTD; 5) TIPOTOPIIIHHICTD BTPYYAHHS Ta WOTO JOIJIBHICTB;
6) HENPUITYCTUMICTh HETJIACHOTO BTPYYaHHs Y KOMYHIKAI[il0 MTeBHUX Cy0 €KTIB.
eranpHinre po3rissHeMO KOKeH 3i CTaHIapTiB.

Iepedbauysaricmy. Ieit cTaHAapT CTOCYETHCS HACAMIIEpesl SIKOCTi 3akony. Voro
CYTHICTD TIOJIATAE B TOMY, IO Mi/ICTaBU, TPOIECyaTbHUN TTOPSIOK, YMOBU, CTPOKU
NPOBEJIEHHSI, KOJIO 0Ci6 1 mepestik CKJIa/iB 3JI09MHIB, MO0 SKUX JOIMYCKAETHCS 3Iilic-
HEHHsI HETJIACHOI JisIbHOCTI, TTOBUHHI OyTH MaKCHUMAJIBHO JIETATbHO, SICHO i TOYHO
c(hopMyJIbOBaHI B KPUMIHAIBHOMY TIPOIlECYaTbHOMY 3aKOHOAABCTBI 3 THM, 1100
OyIb-sika 0c0b6a Majia MOKJIMBICTh O3HAHOMUTHUCS 3 BiJIOBITHUMHU HOPMATHBHUMU
HPUIIMCAMU 1 TtepeadadnTy Ti [il, sIKi MOKYThb BiZIOyBaTUCS IIOA0 HEI.

€CILJI y cBOiX TIpaBOBUX MO3MUIIISX YACTO BKa3yBaB HA BUMOTH /IO SIKOCTi 3aKOHY,
30KpeMa i TOTo, SKUM PEryJIOEThCS HeTJIaCHA JiSIIbHICTD Y KPUMiHATbHOMY TIPOIIECi.
Poz’sicHtotoun 3MicT cj10BOCTIONIYYeHHS <«BiIIIOBIZIHO /10 3aKOHY», Cyll MiJIKpPecIroe
BAJKJIMBICTDh IOTPUMAHHS TaKUX BUMOT: 1) ocropioBaHe BTpy4YaHHs IOBUHHO MaTH
IIeBHY IiJICTaBy B HaI[iOHAJIbHOMY 3aKOHOJABCTBi; 2) caMe 3aKOHO/ABCTBO MAa€
OyTH JIOCTYIIHUM Tiit 0c00i, 100 SKOI IMOAIOHI 3aX0AN MOXKYTh OYTH 3aCTOCOBaHI;
3) HaCJIIKK 3aCTOCYBAHHST BiZIMOBIIHOTO 3aKOHY MOBUHHI OyTH mepeabadyyBaHUMU i
IIPOTHO30BAHKUMU /I 0COOU, MO0 SKOI MOKe 3IHCHIOBATUCS HerJlacHa JAisiIbHICTh
(. 25 pimenns y crnpasi «Muxaiiaiok ta [lerpoB mpotu Ykpainus Big 10 rpymams
2009 p. [1]; . 91 pimennsa y cupasi «/lymuenko npotu Pocii» Big 7 mucromnana
2017 p. [2]; n. 123 pimenns y cupasi «3y6KkoB Ta inri npotu Pocii» Bix 7 mucronaia
2017 p. [3]); m. 135 pimenns y crpasi «Xynobin mporu Pociiicekoi Deneparttii» [4].

Y KOHTEKCTi OPiBHAIBHO-TIPABOBOTO aHAI3y 3apyOisKHOTO JOCBILY CJIijl 3a3Ha-
YUTHU, IO CUCTEMATU3AIlis1 YUHHUX HOPMATUBHUX KOHCTPYKIIINA TIOPS/KY 3/ICHEHHS
HETJIACHUX CJIIYUX il Y KPUMiHAJIBHOMY TIPOIIECI JI03BOJIIE YMOBHO BUIIJIUTH
KiJIbKa BapiaHTiB 3aKOHO/IaBUOTO BperyJiioBaHHs: 1) ojjHOYacHe BU3HAUYEHHS 3arajib-
HUX TIOJIOKEHb MPOBEJIEHHSA HETJACHUX CJAIMUUX Mil, 9Ki OXOIIIOI0Th YMOBHU, Tifl-
CTaBH, TIOPSIOK CAHKITIOHYBaHHs, (hiKcalliio TOIOo, a TAaKOXK JieTasi3allis mporeaypu
3MIMICHEHHSI OKpeMUX HeTJacHUX ciaunx 3axoniB (KpuminambHO-TIpoIiecyasbHIi
kozekc Pecry6mikn Kasaxcran (mami — KIIK Kasaxcrany) [5]; Kpuminaabao-mpo-
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necyanbunii 3axon Jlatsii (nani — KIIK Jlatsii) [6]; KpuminanbHo-mipoiiecyanbHmIit
kozekc Pecriy6miku Moaosa (nami — KITK Mouzgosn) [7]; Kpuminanbawuii mporte-
cyanpHuil koneke Yipainu (pani — KIIK Ykpaian) [8]; KpuminanbHo-TIpoiiecyasib-
nuii kogekc Ecroncekoi Pecny6miku (mani — KIIK Ecronii) [9]); 2) xeranizamis
MPOTIEYPU TTPOBEIEHHS KOHKPETHUX HETJIACHUX CJIIYMX 3aX0/iB 6Ge3 BU3HAYEHHS
3araJibHUX TOJI0KeHb iX poBeneHHs (Kpuminanbno-nporecyanbunii kogexe Depne-
parusHoi Pecny6nikn Hivewunnu (zani — KITK Himeuunnn) [10]; 3) permamenTaris
MOPSIIKY 3/IMCHEHHS JAeIKUX HETJIACHUX CJIIYMX /il Oe3 BUILIEHHS iX B OKpeMY
rpyiy posinykoBux 3axozis (KpuminanbHo-1mporiecyaibimii Kogeke Pecry6iiku
binopycek (mani — KIIK Bimopyci) [11]; KpuminanpHo-TIpotiecyagabHUNH KOJEKC
JIutoBcebkoi PecrtiyOuiku (mami — KITK Jlutsu) [12]; kpumizaabHO-TIpoIiecyanbHUI
koneke Dpaniryspkoi Pecniybmiku (mani — KITK @panrii) [13].

Iapanmosanicmo 6i0 3106xcUsaHs. 3BEPTAIOUNCh 10 mpaBoBux noszutliii €CILJI
y MeKax aHasidy I[bOTO CTaHJapTy, 3a3HaYMMO, 1110, Ha AyMKy Cyny, BUMOra <BiJ-
MOBITHO /10 3aKOHY» O3HAYa€ TaKOK, M0 HAJaHHS MPaBOBOI JUCKpeEIlil opraHam
BUKOHABYOI BJIQJAU y BUIJsIAI HEOOMEKEHUX TTOBHOBaXKeHb OyJ0 6 HECYMiCHUM
3 TPUHITMIIOM BepxoBeHCTBa TpaBa (MyHKTH 49 i 51 pimennst y crpasi «Bomoxu
nmpoTu Ykpaiauy» Bix 2 aucronaga 2006 p.) [14]. Cyx Takox BKazye Ha BaXKJIUBICTh
ICHYIOUMX a/IeKBaTHUX i e()eKTUBHUX TAPaHTIH, 3/JAaTHUX HIBEJIIOBATU MOXKJIUBI 3JI0B-
JKUBaHHsL. 30KpeMa, B pileHHi y cupasi «Y3yH nporu Dexepatusroi PecmyOuiku
Himeyunnns» Bin 2 Bepecus 2010 p. 3a3navaerscs: no-nepiie, GPS-cTeskenns Morio
OyTH BUKOPUCTAHO TiJIBKH I0/I0 3JIOYMHIB 3HAYHOTO CTYIEHSI TSIKKOCTI, SIKIO 1HIIT
MeToziu OyJIM MEHIII TTePCIeKTUBHUME a60 GiJIBIIN CKIAIHUMI; TTO-APYTE, BiICYTHICTh
BCTAHOBJICHUX 3aKOHOM 0OMEKEHb Ha TPUBAJIICTh CIIOCTEPEKEHHS KOMIICHCYBAIacs
[IePeBiPKOIO HalliOHAJTbHUMU CYZaMU JOTPUMaHHS y CBITJi I[bOTO IPUHIUITY IIPO-
HOPIIAHOCTI; O-TPETE, 3aKOHOAABYO He OYJI0 HeoOXiZHOCTI BCTAHOBJIIOBATH BUMOTY
PO OTPUMAHHST TIOMEPETHBOTO O3B0y 3 OOKY HE3aJeKHOTO OPTaHy JIJIsT HATJISIY,
OCKIJTbKHU TIOBHOBasKEHHST KPUMIHAJIBHUX CY/IiB 3 ITPOBeeHHsI ex post facto mepeBipkn
3aKOHHOCTI TaKOTO CIOCTepeskeHHs (a TaKOoX BUKJIIOYEHHS [0Ka3iB, OTPUMAHUX
HE3aKOHHO) 3abe3medyBasin JOCTATHIN 3aXKCT Bijl cBaBi/uist [15]. A B pireHHi 11010
cipaBu «Kpiocien nporu @panttii» Bix 24 keitasa 1990 p. €CILJI koncraTyBaB Bij-
CYTHICTDb TapaHTI{i MiHIMaJBHOTO CTYTIEHSI 3aXUCTY, HA IKUH MAIOTh MPaBO PO3Paxo-
BYBaTH TPOMA/ITHU B YMOBaX BEPXOBEHCTBA IPaBa B JIEMOKPATHYHOMY CYCITiJIbCTBI,
IPYHTYIOUHCH HA TOMY, 10 Y (DPaHIly3bKOMY 3aKOHOMABCTBI He OyJiM BCTaHOBJIEHI
Kareropii oci6, TeeoHN SKUX 3a PILIEHHSIM CYAY MOKYTb IIPOCIYXOBYBATHCS, SK
1 He BU3HAYEHO XapaKTep MPaBOIOPYIIEHb, MO0 SKUX MOKJINUBA 1 MPOIeaypa.
Jlo TOro » Himo He 3000B’S43yBajio CYAII0 BU3HAYMTH TPUBAIICTD I[i€l HETJIacHOI
nismeHOCTI [16].

3MicCT bOTO CTaHAAPTY MOXKe OYTH PO3KPUTO MIJISIXOM J€TaNi30BaHINIOr0 BUIi-
JIEHHSI YTOYHIOIOYHX TMOJIOKeHb (CyOCTaHAapTiB): a) KOHTPOJbOBAHICTD BTPYUYAHHS
B mpaBa i ¢cBoOGOAM MoAWHY; 0) BU3HAYEHICTHh KOJIa OCi6, 100 AKX MOKJIUBE
3IIIICHEHHST HETJIACHOI isSIbHOCTI; B) 0OMEKEHICTh MePesiKy CKIaiB 3J0YHMHIB, 3
METOI0 PO3CJIilyBaHHst ab0 3am06iraHHs SKUX JOMYCKAEThCS TIPOBEICHHS HerJiac-
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HOI JiSIIBHOCTI; T) HAsIBHICTH y HAIliIOHAJTBLHOMY 3aKOHOABCTBI MPOIENYP, 3/TaTHUX
rapaHTyBaTH 3aKOHHICTD 3/IiINCHEHHS HETJIACHUX CJIYMX 3aXO/iB Y KPUMIHAIHHOMY
MPOTIECi; 1) TUMYACOBUI XapaKTep 3/1HCHEHHST HETJIACHOI JIISIJIBHOCTI Y KPUMiHAJb-
HOMY TIPOTIECI.

Posrasiiaroun BUMOTY II0/I0 KOHTPOJBOBAHOCTI BTPYYaHHST B IpaBa i cBOOGOIN
JIIOJIMHYU, HATOJIOCUMO TIepelyCciM Ha TepeBasi Cy/Zl0BOTO MOPSA/IKY CAHKIIOHYBaHHS
HeTJIACHUX CJIYUX [[ifl OJJHOYACHO i3 BCTAHOBJIEHHAM JIOIIYCTUMUX BUHSITKIB i3
3a3Hauenoi Bumoru. Bkaziska €CILJI Ha nepeBakHy poJib Cyly B HalaHHI 103BOIY
Ha IPOBEIEHHS HErJIaCHUX CJIAYMX 3aXO/iB IPOCTEKYEThCS Y 6araTbox WOro Ipa-
BoBuX mo3uilisix. Ha mymxy Cyzy, BepxOBeHCTBO TipaBa, B Tomy uncii (inter alia),
nepenbayvae, 1Mo BTPYYaHHsI OPraHiB BUKOHABYOI BJIAAM y TpaBa ocib Mae miiis-
raTu e(heKTUBHOMY KOHTPOJIO, SKWH 3a3BUYAll 3/[IICHIOETHCS CY/IOBUM OPTAHOM SIK
OCTaHHBOIO IHCTAHITIEIO, OCKIJIBKU CaMe CYI0BUI KOHTPOJIb HAJla€ HANOI b rapaHTii
He3aJIeKHOCTI, Heylepe/yKeHOCT Ta 3iHCHEeHHsT HaJIeKHOTO MpoBaKeHHs (1. 52
pimenns y crupasi «Bonoxu nmpotu Ykpainus) [14]. Bognouyac BapTo migkpecanTy,
mo CCIIJI pomnyckae MOXJIMBICTH HE TIJIBKU IMOTEPEHBOTO, aje i MOJAJbIIOT0
KOHTPOJIO 3 60Ky cyuy. Tak, y 1. 135 pimenns y crpasi «Xyno6in nporu Pociiicbkoi
ODepepartii» Cyn BkazaB Ha Te, IO 32 BiICYTHOCTI MOBHOI CUCTEMU TEPEBIPKU TTi]T
Jac MpOBeIeHOT omepaitii poJib Mi3HIIOr0 KOHTPOJIIO 3 OOKY Cy/Iy MepInoi iHCTaHIIii
CTa€ BUPIMIAJIBHOIO [4].

KommaparuBicTcbke n0OCTiKEHHS HOPMATUBHOTO PETYJIIOBAHHS i€l BUMOTH
CBIYUTDH TIPO T€, MO B KPUMIiHAJIBHOMY TIPOIECYATbHOMY 3aKOHOABCTBI OaraThox
KpaiH 3HaYHA YacTWHA HEeTJIaCHUX CJIUUX il MPOBOAUTHCA caMe 3 JI03BOJIY CYIy
(mampukaazx, § 100b KIIK Himewunnwn, cr. 232 KIIK Kasaxcrany, ct. 212 KIIK
Jlatsii, ct. 132-2 KIIK Moanosu, crarti 1851 186 KIIK P®D, crarti 246 1 247 KIIK
Ykpainn, cr. 126-4 KIIK Ecronii ta in.). IIpote B mesgxux meps;kaBax (30Kkpema, B
Amnrmii (Regulation of Investigatory Powers Act 2000) (mam — RIPA), Bimopyci
(crarti 213 1 214) 37ilicCHEHHST HETJIACHOI JIISVIBHOCTI B KPUMiHAJIBHOMY TIPOIECi He
nepeabayae Cyl0BOToO MOPSIKY CaHKIiionyBaHHs. Harmpukiaa, B AHIUIT mocTaHoBa
PO TPOBEICHHS HETJIACHUX PO3NIYKOBUX 3aX0/[iB BUHOCUTBCS MiHICTPOM BHYTPIlII-
Hix crpas [18], B Bisopyci — romosoto Ciiguoro komitery Pecrybmiiku Binopycs,
roJI0BOIO KOMiTeTy aep:kaBHoi Oesnexku Pecny6iiku Bimopycs a6o 0co6oio, sgKa
BUKOHYE iX 000B’s13KM, ab0 CJIiIYMM, OPraHOM [[i3HAHHS 3 CAHKIlIi MTPOKypoOpa 4u
tioro 3actynHuka [11].

Cuij akIleHTyBaTH yBary Ha TOMY, [0 y OiJbINOCTi gep:KkaB KPUMiHAJIbHUM
POIECYATbHIM 3aKOHOJABCTBOM JIOMYCKAETHCST 32 MEBHUX OOCTABUH 3[iHICHEHHS
HErJIaCHOI JisSJIBHOCTI 10 OTPUMAHHS J03BOJY CYILY, ajle 0O60B’I3KOBO 3 HACTYITHUM
CYZOBUM KOHTpoJeM. 3okpema, ¥ 4. 4 ct. 212 KIIK JlaTsii BKasyerbest (ipuaomy 6e3
Oy/Ib-SIKMX YTOYHEHb) Ha <«HeBiAKgaaHi Bunagkus» [6]. [TogibHum uynHOM chopmy-
apoBani i 4. 1 cr. 235 KIIK Kasaxcrany [5], cr. 237 KIIK Toabmuii [19], 4. 1 §100d
KITK Himeuunnu [10]. ¥ 4. 3 ct. 132-4 KIIK Mosinosu niepegbagaeTsest, o y pasi
SIBHUX 3JIOYMHIB, @ TAKOK MEBHUX OOCTAaBUH, [0 HE TEPILISTH 3BOJIIKAHHS, a MIPU
[[bOMY JI03BiJI Cy/UIi HEe MOKe OyTH OTpUMAHO (€3 PUBHMKY CYTTEBOI 3aTPUMKH, IO
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MOKe TIPUBECTH JI0 BTPATh JOKa3iB ab0 MOCTaBUTH Miji Ge3rocepesHio 3arposy Oes-
neKy oci0, esiki crieniaibHi PO3IIYKOBi 3aX0iM MOKYTh OYTH [J03BOJIEH] Ha MicTaBi
MOTHBOBaHOI TIOCTAHOBU MTPoKypopa [7]. Oxpemo 3BepTaemo yBary Ha 4. 3 ct. 126-4
KIIK Ecromii, 3riziHo 3 K00 y BUIAKAX, 1[0 He TEPILIATh 3BOJIIKAHHI, epegbadyeHa
mpotieypa OTPUMAHHS CIIPOIIEHOTO /I03BOJIY CYIy — YCHOTO, 3 TIOJAJBIINM HOTO
o(OpMJIEHHSIM Y TTHCBMOBOMY BUTJISAI [9].

[Moxo mepesiky CKJIaiB 3JI04MHIB, 3 METOI0 PO3C/IiAyBaHHS abo 3aI00iraHHs
SIKUX JIOMYCKAETHCS 3/ICHEHHST HEeTJIACHUX 3aXO0/liB, 3a3HAYMMO, 110 TTPOBEEHUI
HaMU aHa/i3 KPUMIHAJIBHOTO MPOIeCyaJbHOTO 3aKOHO/IaBCTBA HU3KU KPaiH J03BOJISIE
BHOKPEMUTH Taki miaxoan: 1) 3aJe:KHO Bil TSIKKOCTI 3104MHY ab0 0ro 0cobInuBoi
CYCIiJIbHOI HeGe3MeKH, HAIPUKJIA/, KOJIM HWIEeThCs PO OPraHi30BaHy 3JI0YMHHICTB.
Haituacriire pomyckaeTbcd 3/[iICHEHHS HETJACHOI JigJbHOCTI 10/I0 3JI0YMHIB, 3a
BUMHEHHS SIKUX I1epeabadacTbess oOMeKeHHs BOJIi moHaj oaul pik (Ascrpis, Jlat-
Bis1, Kazaxcran), nonan 2 poxu (@pantiis) i nonan 3 poku (PD). Boxnouac y KITK
Vkpaiuu OGiblricTh HETJIACHUX CJigunX (PO3IUIYKOBUX) /il (32 BUHSITKOM BOX)
MOJKYTb OyTH TIPOBE/IEH] TIIbKU B KPUMIHATHHOMY MPOBAJIKEHHI 1I0/I0 3JI0YNHIB
TSOKKUX (TIOHA 5 POKIB 11036aBJjeHHs BoJIi) i ocobmmBo Tskkux (monan 10 pokis
nosbassienHs BoJii) [8]. ¥ KOHTEKCTI 3a3HaYeHOr0 € CEHC 3BEPHYTH yBary Ha Te, IO
noziibHe 0OMeKEHHsI HETAaTUBHO OITIHIOETHCST OaraTbmMa YKPaiHChKIMU TIPaBO3aCTOCOB-
HUKAMU, OCKUJIBKU 3MYIIY€ ITPABOOXOPOHIIIB BAABATUCS 1HOI /10 ITYYHOTO «3aBU-
meHHsa» Kpasxidikanii simounny. Hanpukiaz, npuitHATTS IPOIO3UILT, OOIIIHKN ab0
oJlepsKaHHsT CITyskO60BOI0 0cob010 HenpaBoMipHoi Buroau (4. 1 cr. 368 Kpuminaabaoro
KOJIeKCY YKpaiH!) HATEKUTh /IO HETSKKUX 3JI0YMHIB; TIPU ITbOMY JOKYMEHTYBAaHHS
I[bOTO 3JI0YMHY 0e3 TPOBEICHHST HETJIACHOT Mis/IBHOCTI MOsKe OYTH 3aHAIATO YCKJIa/-
HEHUM 200 TPAKTHYHO HEMOKJINBUM,;

2) 3aJIeXKHO Bij crenudiky Ta IiJIecIpsIMOBaHOCTI KOHKPETHUX HerJacHux (abo
crieriaapaux) caiquux mi (Anraig, Himewuwna, Ilombima). Nuerbest Ipo Te, 110
MO’KJIUBICTD ITPOBE/IEHHS KOHKPETHUX HETJIACHUX CJI/TYUX 3aXO/1iB 3aJeKUTh He BiJ
TSDKKOCTI 3JIOYMHY, a BiJl cCaMOT0 XapaKTepy HerJacHol flii i KOHKPETHOTO CKJALy
3JI0YMHY, TOOTO 3aJIEKHO Bijl TOTO, HACKIIBKY 1151 Iisl MOKe OYTH JOI[IbHOIO 1 He0b-
XiIHOIO JIJIsT PO3KPUTTST b0 3aro0iTaH st 3JI0YMHY TIEBHOTO BH/LY.

OcobmBy yBary cJijJ 3BePHYTH Ha 3aKpillJIeHHS B HAIlOHAJbHOMY 3aKOHO-
JIaBCTBI TIPOTIELYP, 3/[aTHUX TaPAHTYBAaTU 3aKOHHICTD 3/[ICHEHHS HETJIACHOI JIislib-
HOCTi Y KPUMiHAJIbHOMY IPOIIEC, 10 SIKUX, 30KpeMa, MOKYTh OyTH BijHeceHi: a)
MOJKJIMBICTh OCKap:KEHHS PillleHb PO MPOBEAECHHS HEIVIACHUX CJIAYMX il abo ix
pesyabraTiB (4. 2 cr. 126-14 KIIK Ecronii [9], 4. 5 c1. 240 KIIK Kasaxcrany [5]);
6) BUMOTHM IIOJO MEPIOAMYHOI 3BITHOCTI PO MPOBEIEH] HErJacHi CJaiaui 3axoau
(§ 100e KIIK Himeuunnu [10]); B) HEOOXiAHICTH HANIEKHOTO 3aKPIIlJIEHHST TPOBE-
JIEHOI HerJIacHol AisIbHOCTI, 1[0 a0 O MOKJIUBICTH 3r0JJOM IIEPEBIPUTH 11 3aKOH-
aicth (4. 5 c1. 132-5 KIIK Mommosu [7]). Posrasinaioun npasosi nmosutii €CILJI
MIO/I0 T[bOTO ACIEKTY, MMiKPECANMO, 110, HANpUKIad, y 1. 124 pimenns y crpasi
«Maranosuu nipotu Xopsatii» Cyz akIeHTYBaB yBary Ha TOMY, IO 3/[iICHEHHS
iMiTOBaHOI 3aKyTiBII, TPOBEIEHOT TAEMHUM areHToM abo iHpopmMaTopoM, Mae OyTH
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3aikcoBaHO Tak, MO0 Oy/ia MOKJIUBICTD 3AIMCHIOBATH HOAAJIBIIY HE3aIeKHY Hepe-
BipKY A 1i yyacHukiB [17].

Bumora 11010 TMMYacoOBOTrO XapakTepy IIPOBe/IleHHST HeTJIaCHUX CJI/TYMX 3aXO0/[iB Y
KPUMIiHAIBHOMY IIPOIIEC] IIEPeyCiM CTOCYEThCS TOrO, IO OyAb-sIKi HersacHi ail (Hesa-
JIESKHO Bijl X BULY 1 METH TIPOBE/IEHHSI) HE MOKYTh TPUBATH OE3CTPOKOBO i MOBUHHI
OyTH TIEBHUM YMHOM oOMe)keHi y 4aci. IIpu 1bOMY JOIYCKAa€ThCS MOMKJIMBICTD iX
IIPOJIOBKEHHS, ajle TeXK Ha IIEBHMIA CTPOK 1 y BUIIAAKaX, KOJIU 11e HeoOXiHO /s I{iieil
KpUMiHAJbHOTO TTPOBAKEeHHS. Tak, BiAmoBigHOo /10 mpaBoBoi noswuitii €CILJI, cdhop-
MYJIbOBaHO1 y pillleHHi 1o/10 cripaBu «Bosoxu npotu Ykpaiaus», Cya migkpecans:
SKIO 3aKOH He MICTUTh BKa3iBKH II0J0, 30KPeMa, CTPOKIB 00OMEKeHHS 1IpaB 0co0H,
CJTiJT KOHCTATYBaTH HEHAJIEKHY <«SKICTh» MOAIOHUX TPABOBUX IMOJIOKeHD [14] .

Bepugixosanicmp. CyTHICTb 3a3HAYEHOTO CTAHAAPTY, Ha HAIIl TOTJISII, MOKe OyTH
PO3KpUTA NIJISIXOM BCTAHOBJIEHHS CY/I0BOTO KOHTPOJIIO 32 BUPIIIEHHIM TUTAHHS
I0/I0 MOKJIMBOTO 3HUINEHHsI iH(opMallii, OTprMaHOoi B XOZi IMPOBeAeHHS HETJIacHO1
JATBLHOCTI, 110 He MA€ 3HAUEHHS /IJI KPUMIHAJIBHOTO MTPOBAJKEHHS, a TAKOK BUMOTH
po 000B’SI3KOBICTh HAJAHHST MOXKJIMBOCTI O3HAWOMUTHUCS 3 PILIEHHSIMU, SIKi CTaJIH
ITi/ICTaBOIO TTPOBEICHHA HETJIaCHUX CJIUMX [ill, iHaKIlle CTOPOHA 3aXUCTy He MaTUMe
MOSKJIMBOCTI TEPEBIPUTH 1 OCKapKUTH (32 HEOOXITHOCTI) 3aKOHHICTH 1 0OTPyHTOBA-
HICTb 3/IIICHEHOI HEeTJIaCHOI /ISJIBHOCTI, @ TAKOXK IOIYCTUMICTD /I0Ka3iB, OTPUMAHUX
y X0/l 1i TpOBe/IeHHS.

[IpaBoBa noswuitis €CILJI, mo 103BOJIsSIE BUIIJINTH 3a3HaYeHUH cTaHapT, cop-
MYJIbOBaHa B pillleHHi M0/10 ciipaBu «MaTtaHoBuy mipotu Xopsartiis. 3okpema, Cyn
3a3HAYMB, 1[0 Yy TUX CHCTEMaX, B IKUX OpPraHu IPOKypaTypu 3000B’s13aHi 3TigHO i3
3aKOHOM Oparu 10 yBaru GakTH siK IPOTH OOBUHYBAYEHOTO, TaK i Ha HOro KOPHCTH,
IIpolie/ypa, 3ri/HO 3 SIKOI0 CaMi OPraHU IIPOKYypaTypu HaMaraloThCsl OIL[IHUTHU Te, 1110
caMme MoOke MaTh ab0 He MaTH 3HAYEHHs JJIs cIpaBu 0e3 Oyib-sIKUX IIOAAJbIINX
MpoTleCyJIbHUX TapaHTill 3aXMCTY TIPaB JIIOJUHN, HE MOXKYTb BiJIIIOBIJJaTH BUMOTaM
. 1 ct. 6 KonBenttii (1. 182 mporo pinterns) [17].

Y Mekax MopiBHSIbHO-TIPABOBOTO OCJII/PKEHHSI PO3TJITHYTOTO CTAHAAPTY HEOO-
XiJTHO 3pOOUTH aKIEHT Ha TOMY, 1[0 KPpUMiHAJbHE MpoIecyaJbHe 3aKOHOAABCTBO
6araThbOX KpaiH MiCTUTh IPUIIKC, [0 MaTePiajii, OTPUMAaHI B pe3yJibraTi 31iiCHEHHST
HErJIACHOT [isiTbHOCTI, 30epiraoThCst 10 3aKiHUEHHST CYI0BOTO POBIJISLY 1 TIPUITHATTSI
pimenns. Ilo cyTi, came Ha cy/ IOKJIa/eHO TTOBHOBAKEHHS OIIHIOBATH 3HAYMMICTh
KOHKPETHUX MaTepialiB [IJis iHTepeciB CIpaBU i MpUNMAaTU PillleHHd MPO 1X 3HU-
menHs 3a HeoOxigHocTi (cT. 240 KIIK Kasaxcrany, crarti 231i 232 KIIK JlaTsii,
4. 12 ct. 132-9 KIIK Monzosu, cr. 237 KIIK Ionpmii, cr. 126-12 KIIK Ecronii).
Ha Bizminy Bij 3akoHomaBcTBa HaBeneHnx kpain, 4. 1 ct. 255 KIIK Ykpaiuu nepes-
Gauae, 110 PillleHHS PO Te, M0 MEeBHI MaTepiasy, OTPUMaHi y Pe3yJbrari nmposee-
HUX HETJIACHUX CJIA4uX (PO3UIYKOBMX) [iil, He € HEOOXiMHUMU JJIst TOAAJIBINIOTO
IPOBEIEHHS JI0CYA0BOTO PO3CJiyBaHHS 1 TOMY MOXKYTb OyTH 3HUIIEHI, IOBUHEH
NpUMaTH TTPOKYPOP.

Bunsamxosgicms. OCHOBHUI 3MiCT 3a3HAYEHOTO CTAHAAPTY TOJISTAE B TOMY,
110 HerJlacHa JisIbHICTb Y KPUMiHAJbHOMY IIPOIeCi MOKe 3/iCHIOBATUCS TiJbKU
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y BUIAJKaX, KOJM PO3KPUTTS 3JI04MHY ab0 3amobiraHHs HOMY IHIIUM HLISXOM
HeMOskmBe abo k 3aHanTo yckaanHene. €CILJI mepeBakHO 0OTPYHTOBYE HEOOXI-
HICTb He TiJIbKK (DOpPMaJIbHO BKAa3aTH HAa HEMOJKJIMBICTb OTPUMAaTHU II€BHI BiZlOMOCTIi
IHIMUM TLJISAXOM, ajie ¥ MATBepAUTHU Tie BiATOBiAHUME apryMeHTamu. Hampukmazn,
y pileHHi mozao crnpaBu «MatanoBuy nipotu Xopsariiy, Cyz 3a3Ha4uB, 10 y il
CIpaBi PillleHHs CIIAYOT0 CY/Ii PO 3aCTOCYBAHHS TAEMHUX 3aXO0/liB CIIOCTEPEKEHHS
MIiCTHJIO BCTAHOBJIEHWI 3aKOHOM BUPA3 <«PO3CJiyBaHHS HE MOTJIO MPOBOAUTUCS
3a JIOMOMOTroM0 iHIMUX 3acobiB abo 1e OyJo 6 Haj3BUYANHO CKIanHO». OpHAK MpH
I[bOMY He OyJI0 HAJIEKHOTO0 OOTPYHTYBaHHSI 0COOJMBUX OOCTaBUH CIIPaBM, a TAKOXK
HE BKa3yBaJOCs, YOMY CJIJICTBO HE MOTJIO OYTH IPOBEAEHO 3a JOMOMOIOM0 HIINX
MEHIII cepiio3Hux (iHTPy3uBHMX ) 3ac06iB. Och YOMY BiZICYTHICTD Y PillIeHHI CJIi/[40TO0
CYZLII TaKOTro OOIPYHTYBaHHS, SIK i 00Xi/l HAIlIOHAJIBHUMU CYAaMH IIbOTO HOPYIIEHHS
3a JIOTTOMOTOI0 PETPOCIIEKTUBHOTO OOTPYHTYBAHHSI BUKOPUCTAHHSI TAEMHOTO CITO-
CTepeKeHHs, Cylepeuynyd BilMOBITHOMY HaI[iOHAJIbHOMY 3aKOHO/IAaBCTBY 1 TOMY He
3abe3reuyBajii Ha MPAKTUIll HAJTEKHUX rapaHTiil IIPOTH PI3HUX MOKJIMBHUX 3JTOBKH-
BaHb [17].

[Toxi6ua mosuttist copmysapboBata €CILJI i B pimenHi mogo crpasu «/lymayeHKo
npotu Pocii», BianoBigno 10 1m. 98 SKOTO €AMHOIO MiACTABOIO S MPOBENCHHS
TAEMHOTO CITOCTEPEKEHHS], 3a3HAUY€HOI0 HAI[IOHATLHUM CY/I0M, OyJia «<HEMOKJIUBICTD
OTPUMAaHHS BiJIOMOCTEN PO HE3aKOHHY MiSAJbHICTH [3asBHUKA] B XOJi TJIACHOTO
poscrainyBantsy. [Ipu 1iboMy cy He TOSICHUB, SIKUM caMe YWHOM BiH TIPUHIIOB /10
takoro BucHoBKY. €CILJI cTBepmKye€, MO Take PO3IMIMBYACTE i HEOOIPYHTOBAHE
(hopmyJtioBaHHS Cy/ly He € TOCTAaTHIM /IJIS /ladi /03BOJIy Ha HerJIiacHe CIIOCTepesKeHHs
MPOTATOM Takoro TpuBasoro tepminy (180 mHiB), sSKe MPU3BETO 10 CEPHO3ZHOTO
MTOPYIIIEHH TIpaBa 3asBHUKA HA TI0BATy /IO IPUBATHOTO JKUTTS 1 KOPECTIOHEHTIil [2].

IIpoBoasgYM cucTeMaTu3aiiio HOPMAaTUBHUX MPUTUCIB, 1O CTOCYIOTLCS i€l
BUMOTH Y 3aKOHO/IABCTBI IESTKUX JIEPKaB, TIIKPECTUMO, 0 OLIBIICTD 3 HUX MiCTSITh
Taky yMoBy (abo mijicTaBy) AJIsT POBEAECHHS HETJIACHUX CJIUUX [, IK HEMOJKJI-
BICTb iHIIUM IJISIXOM peajidyBaTh Il KPUMIHAJbHOIO IPOBaIKeHHsS ab0 PU3UK
icTOTHOTO ycKIaHeHHs po3cainyBanud 3i0unHy (§ 100c KIIK Himewunnwn; . 1 4. 2
ct. 132-1 KIIK Monnoswy; u. 2 ct. 246 KIIK Ykpaian; 4. 2 ct. 126-1 KIIK Ecronii
Ta iH.).

IIponopuyjitinicms empyuanns ma iozo doyinoicms. CyTHICTH 3a3HAYE€HOTO CTaH-
JapTy TIOJIATa€ B TOMY, 10 3/iIICHEHHST TIEBHUX HETJIACHUX JIiil, TIOB’sI3aHUX 3 0OMe-
JKEeHHSIM 1IpaB 1 ¢BoOO/I JIIOAUHY, TIOBUHHO BIAOBIZATA TUM ILJIAM, Ha AKi Taki i
cupamoBani. Ha aymxy €CILJI, 3akoHHUME 1 HAJIEKHUMU TJISIMA MOKYTb BBaKa-
THCS: 2) 3aXKCT HAI[IOHATBHOI OE3IEKH, TPOMAICHKOTO MOPSI/IKY, TIPAB JKEPTB i MoIe-
PeJUKEHHST 3JI04MHHOCTI (pitneHHs y cripasi «Y3yH nporu DexepariBroi PecryGuriku
Himeuunnns) [15]; 6) 3amobiratHs 3aBOPYIIEHHSIM UM 3JI0YMHAM ab0 3aXKMCT IPOMaJI-
CHKOTO 3/[0POB’sl, a TAKOK MacIITaOHOI orepaliii 3 TOprisai HapKOTHKaMK (PillleHHsT
y crpasi «ben Maitza nporu Mpantii» Bix 8 mororo 2018 p.) [20]; B) GopoTsba 3
OPTaHi30BaHOIO 3JIOYMHHICTIO 1 KOpYMIIi€o (pillleHHs y cripaBi «PamaHayckac mpoTu
JlutBu» Big 5 mortoro 2008 p.) [21].
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Ha nipuksiazi pintennst y crpasi «Y3ys npotu Meneparusroi Peciy6miku Himveu-
YUHW» MOKHA KOHCTATyBaTH, IO aJieKBaTHA BiIMOBIAHICTh HETJIACHOTO BTPYYaHHS
y mpasa i ¢cBoOOAM JIFOJMHU Ma€ Miclle y BHIaAKaX, KOJIU HerJacHi il (30Kpema,
GPS-cnocrepexxeHHs) TPOBOAUINUCS TTPOTIATOM BiTHOCHO KOPOTKOTO TEPiofy vacy
(6M3bpKO 3-X MicCAIIB) 1 cTOCYBaJMCs 3asiBHUKA TiJIbKM, KOJU BiH mepeOyBaB B
aBTOMOOLJII CBOTO criibHuKa. ToOTO He MOKHA CTBEPIKYBATH, 10 3asiBHUK ITi/ja-
BaBCs 3araiibHOMY 1 BeeGiunomy Harsisiay [15]. TIpu nboMy KpUTEPisiMU JJIST OIIIHKH
MPOTIOPIINHOCTI BTPYYaHHSI Y KOHTEKCTI HErJIACHOTO CIIOCTEPEKEHHS €: a) Xapak-
Tep, 0OCSAT 1 TPUBAJICTD CIIOCTEPEKEHHS, 0) MiACTaBU JIJIsT JO3BOJY CIIOCTEPEKEHHS,
B) KOMIIETEHTHI OpraHy, YIIOBHOBAXKEHI BUPINTYBATH, 3/IIICHIOBATH i KOHTPOJIOBATH
IIPOBE/ICHHST HEIJIACHUX CJIYMX il i T) BU 3ac00iB IIPABOBOTO 3aXMCTY, Tepeaba-
YeHUX BHYTPIITHBO/IEP’KABHUM 3aKOHO/IABCTBOM |2; 3.

BuByenHns 1poro cranzapty B paMKax MOPiBHSJIBHO-TIPABOBOTO aHAI3y /103-
BoJIsie 3a3HaunTh Take. Hampukman, m. 3 4. 2 cr. 132-1 KIIK Mommosu gk ymoBy
MIPOBEIEHHST CIEiaJbHIUX PO3IIYKOBUX 3aXO/iB mepenbdadae, Mo momibHa Iist Mae
O6yTH HeOOXiJHOMO 1 TIPOIOPIITHOI 0OMEKEHHSIM OCHOBHUX TIPaB i CBOOO/I JIFOIMHI
[7]. Crarta 211 KIIK JlaTBii gk 11iJii TPOBEIEHHS CHEIIANBHUX CJITIUX /il PO3-
rasgae iX HeoOXiAHICTD IS 3'sacyBaHHs 0OCTaBUH, IO I/JIATal0Th JOKa3yBaHHIO B
KPUMIHAJIBbHOMY IIPOIECi, & TAKOXK [IJisi HETaWHOTO BiJIBEPHEHHS CYTTEBOI 3arpo3u
cycminbHil Gesreri [6].

Henpunycmumicms neziacnozo empyuanis y KOMYyHIKAUilo nesHux cyo exmis.
Hacammnepes, st BumMora (CTaHAapT) CTOCYETHCS HEOOXiMHOCTI 3aKOHOIABYOTO
rapaHTyBaHHS HEBTPYYaHHS B CIIJIKYBaHHS MIXX aJlBOKAaTOM 1 HWOTO KJIIEHTOM,
CBSAIIEHMKOM 1 0OBUHYBaueHUM TOIL0, TOOTO 3a60POHY Ha I[iJIeCIPSIMOBAHUI KOH-
TPOJIb HaJ CHIJIKYBAaHHSM IE€BHUX CYO’€KTIB, a TaKOXK 0OOB’SI3KOBICTb 3HUIIEHHS
indopmMmariii, oTpuMaHoi 1iJi Yac BUMAJKOBOTrO (CUTYAI[IWHOTO) BTPYYaHHS B IXHIO
KOMYHIKAIIi 0.

PoskpuBaioun cyTHiCTb 3a3HaY€HOTO CTAHIAPTY, HaBeJ[eMO SK IPUKJIA/] IPABOBY
nosuiiito, chopmynboBany y 1. 104 pimenns €CIIJI y cupasi «/lyauenko npotu
Pociiicbroi @enepartii»: «Cy/ MOBTOPIOE, MO Y TOM Yac, KOJU CTATTS 8 3aXUIIAE€
KOHMIEHIIITHICTD Oyb-SKOI «KOPECIOHIEHIii» Mik ocobaMu, BOHa mepeabdayvae
MOCHJIEHNT 3aXUCT 0OMiHY iH(GOPMAIIEI MiK aBOKaTaMK Ta KJIIEHTAMH, TOMY IO 3a
BiJICyTHOCTI rapaHTiii KOHMIAEHIIITHOCTI meperoBopiB agBokaru Oy 6 mo36aBJeHi
MOKJIMBOCTI 3aXUINATH CBOIX /0BipuTeniB». /o Toro, sk Cyn TakoX yka3aB Ha MiHi-
MaJIbHi rapaHTii, BUIIJIEHI HUM Yy CBOIl NpelefeHTHIN IPaKTHlIli, sSKi IIOBUHHI OyTH
3abesredeni Ha 3aKOHOABUOMY piBHi. MeThest po Take. ITo-nepiiie, 3aKOHOIABCTBO
MOBUHHO TOYHO BU3HAYUTHU OOCST MPUBLIEIO HAa 30epesKeHHST aIBOKATCHKOI TAEMHMII,
a TAaKOXX YCTAHOBUTHU SIKUM YMHOM, 32 SIKUX YMOB i KUM Ma€ MPOBOJIUTHUCS BiZIMEKY-
BaHHS MiX BiZIOMOCTSIMHU, 1110 CTAHOBJISITH /[BOKATCbKY TAEMHHUIIIO, 1 BiZIOMOCTSIMU,
gKi ii He ckmanaoTh. [lo-gpyre, 3aK0HOIABYI HOPMU IIOJIO0 @) TIPOIIElyPY BUBYEHHS,
BUKOPHUCTaHHS i 30epiraHHs OTPUMaHUX BiZoMocTel, 0) 3aX0AiB 3amobiraHHs IpK
nepejayi ix TperiM ocobam, B) 0OCTaBUH, 3a SIKUX 3alIUCH MOXKYTh a00 IIOBUHHI OyTH
CTEepTi, a MaTepiain 3HUIIEH], TOBUHHI TlepebadaTi HaJIEKHI TapaHTil 3aXMCTy MNUX
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BifloMOCTel, 110 CTAHOBJATDH aJ[BOKATCHKY TAEMHMUINIO i OTPUMAaHI B Pe3yJIbTaTi HeT-
jacHoro crioctepeskentst (myaktu 105—-107 pimenns) [2].

[leMoHCTpylOUM peasizalliio AOCTi/PKYBAHOTO CTAHAPTy B KPUMiHAJTbHOMY
MpoIlecyaTbHOMY 3aKOHO/IABCTBI JIESTKUX /Iep:KaB, 3BEPHEMO yBary Ha TaKi acTeKTH.
[To-nepitie, 31ifiICHEHHST KOHTPOJIIO 32 PO3MOBAaMHU a/IBOKATA 3a3BUYAl JI03BOJISIETHCS
TiZIBKU Y pasi, aKimo BiH cam € migo3poBanum y crpasi (KITK @panii [13]; KIIK
Hinepaanais [22]), abo kosu iHdopMalis, 110 IMepesaeThesl, MOKe CTOCYBATHCS
3arraHoBaHux abo ckoennx snounHHUX AisiHb (KITK Himeuunnu [10]; KITK Kaszax-
crany [5]). [lo-apyre, mix iMyHiTET BiJi HETJIACHOTO BTPYYAHHS Mi/ITA/IAE€ HE TiJbKH
CITIJIKYBaHHS Mi’K a/[BOKaTOM-3aXMCHUKOM 1 Ti[03pIOBaHUM, OOBUHYBaueHNUM, ajie i
Mi aZBOKATOM i OyIb-IKMM Cy0’€KTOM He3aJIesKHO BiJ 0ro IpolecyajabHOTO CTa-
Tycy. IIpu 11bOMY KOHCTATYEMO, 1[0 APYTHI acleKT He rnepeadayeHuil, HalpuKal, B
KIIK Ykpainu, ocKiJIbKH BiAOBiAHO /10 4. 5 cT. 258 Kozmekcy 3a60poHeHO BTpyJYaHHS
TiJTbKM Y IPUBATHE CITLIKYBaHHS 3aXUCHUKA, CBATIEHHOCTYKATES 3 Ti03PIOBAHNM,
0OBUHYBAYeHNM, 3aCy/KEHUM, BUTIPaBAaHUM [8].

Bucnoexu. l1poBenennii kommiekcHUi anamis mpaBosux nosuiii ECILJI moxo
AHOHCOBAHOI TeMATHKHY JI03BOJIMB YMOBHO BU3HAYNTH TaKi CTaHAapPTH 3a6e3eUeHHSI
3aKOHHOCTI 3/[IHCHEHHST HETJIACHOI iSJIBHOCTI B KpUMiHAJIBHOMY Tipoitieci: 1) nepen-
GauyyBaHIiCTh; 2) TapaHTOBAHICTh BiJl 3JIOBKMBaHb; 3) Bepu(iKOBaHICTh; 4) BUHSIT-
KOBICTb; 5) TPOTOPIIIHICT BTPyYaHHs Ta HOTO JOIIJIbHICTD; 6) HENPUITYCTUMICTD
HEIrJIACHOTO BTPYYaHHS y KOMYHIKAIlil0 TIeBHUX Cy0'€KTIB, a TAKOK 3’ICYyBaTH i po3-
KPUTU HOPMATUBHMI 3MICT 3a3HaueHUX BUMOT. KpiM TOTO, MOPiBHAJIBHO-TIPABOBE
BUBYEHHS KPUMIHAJIBHOTO IIPOIECYaJbHOTO 3aKOHOIaBCTBA OKPEMUX JIeP;KaB /103BO-
JIVJIO BUSIBUTH JIEsTKi OCOOJIMBOCTI TIPABOBOTO PETYJIIOBAHHSI IIUX CTAH/IAPTIB, a TAKOK
OKPECJIUTH TEePCIEKTUBHI MIJISIXU BAOCKOHAJIEHHS KPUMiHATBHOTO TPOIECYaTbHOTO
3aKOHOJIABCTBA YKPAiHU y 1IbOMY KOHTEKCTI.
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Standards for ensuring the legality of implementing unspount activities in criminal process
through the prism of legal positions of the European court of human rights

The analysis of the legal positions of the ECHR in the aspect of the subject of the article under
consideration made it possible to conditionally single out the following standards for ensuring the legality
of the implementation of covert activity in criminal proceedings:

— predictability. Its essence lies in the fact that the grounds, procedural order, conditions, timing,
the circle of persons and crimes in relation to which it is allowed to carry out covert activities should be as
detailed, clear and accurate as possible in the criminal procedural legislation. Moreover, any person had
the opportunity to familiarize himself with the relevant regulatory prescriptions and foresee the actions
that can be carried out in relation to him;

— warranty against abuse. The content of this standard can be disclosed by more detailed
highlighting of clarifying provisions (“substandards”). These include: control of interference in human
rights and freedoms; the certainty of the circle of persons in relation to whom it is possible to carry out
secret activities; limited corpus delicti, for the purpose of investigation or prevention of which covert
activity is allowed;; the existence in national legislation of procedures that facilitate the law of the
implementation of covert activity in criminal proceedings; the temporary nature of the implementation of
secret activities in the criminal process;

— verifiability. The essence of this standard can be disclosed through the establishment of judicial
control over the decision of the issue regarding the possible destruction of information obtained in
the course of conducting covert activities, which is not relevant to criminal proceedings, as well as the
requirement for the mandatory opening of decisions that were the basis for conducting covert investigative
actions;

— exclusivity. The main content of this standard is that covert activity in criminal proceedings can
be carried out only in cases where the disclosure or prevention of a crime in another way is impossible or
is too complicated;

— proportionality of the intervention and its expediency. The essence of this standard is that the
implementation of certain covert coercive actions that are associated with the restriction of human rights
and freedoms must be proportionate to the goals for which such actions are directed. Moreover, these goals
and the applied coercion must be necessary in a democratic society;

— inadmissibility of tacit interference in the communication of some subjects. First of all, this
requirement concerns the need to legislatively guarantee non-interference in communication between
a lawyer and his client, a priest and an accused, etc., which means a ban on targeted control over the
communication of certain subjects, as well as the obligation to destroy information obtained in the course
of an accidental, situational interfering with their communication.

Keywords: criminal procedure; covert activity; covert investigative actions; legal positions of the
European Court of Human Rights; comparative analysis.
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AKTYAAbHI MUTAHHS NMPABOBOI PETAAMEHTALLIT
OBOB’SI3KOBOI YYACTI 3AXMCHUKA
Y KPUMIHAABHOMY MPOBAAXKEHHI

s nesnoi xamezopii oci6 6 okpemux eunadkax 3axonooaseup nepedbauac 0cobaUsi nopaoK Kpu-
MIHAIBLHOZ0 NPOBAONCENHI, A MAKONHC 0008’A3K08Y yuacmo saxuchuka (cm. 52 Kpuminamwiozo npoue-
cyanvrozo xodexcy Yipainu, oani — KIIK Yxpainu), wo cmeopioe dodamxosi zapanmii 0is saxucmy
0cobu y kpuminarvromy nposadicenni. Toxc y cmammi ocriodnceno npodemMHi acnexmu HOPMAMUBHOZO
pezynosaiis 0006 ’a3K060i YUacmi 3AXUCHUKA Y KPUMIHATILHOMY nposadiceni. Posxpusaemvcs snauenms
0606’513K0601 yuacmi 3axucnuka, sxuil naoae ocobi npoeciiiny npasnuuy 00NOMO2Y Y KPUMIHATLHOMY
nposaoceni.

Memoro cmammi eusnaueno 0ocioxNcenns 3nauenis 0006 I3K0601 Yuacmi 3aXUCHUKA Y KDUMIHALb-
HOMY NPOBAONHCEHHT MA HA NIOCMAGI OMPUMAHUX OAHUX, 3 YPAXYBAHHAM MINCHAPOOHUX CMAHOapMIG
saxucmy npag ocié y KPUMIHALLHOMY NPOBAOINCEHHT HAOAHT AP2YMEHMOBAT ABMOPCHKE NPONO3UYIT U000
POoswUpents Koaa niocmas 0606’ A3K0601 Yuacmi 3aXUCHUKA Y KPUMIHATbHOMY npoueci Ykpainu.

Y mescax docnioncysanoi memamuru, 3 MEMOIO BUSBLEHHS. NPOLALUH HOPMAMUBHOZO PEZYTI08AHHS
ma Hadaumns. ABMOPCOKUX NPONOSULTLL U000 iX BUPTUEHHS, NPOAHANIZ08AHEe YUHHE KPUMIHAIbHE NPOUECY -
anvhe 3aKonodascmeo, 0ocaiovcens 6ionosionoi cnpamosanocmi, piwenns €eponeticokozo cydy 3 npas
JI00umU.

Biodnogiono do nopmamuenozo smicmy cm. 52 KIK Yxpainu y cmammi nposodumucs epynyeans
nidcmas 0606’13K0601 Yuacmi 3axXuUcCHuKa na maxi zpynu 3aiexcno 6io: 1) ypaxysanus msjickocmi 310-
wuny; 2) ypaxysanns ocoobucmux 0anux ocoou, axa npUmsYyemvpcs 00 KPUMIHALLHOL 8i0N08i0aivHOCTI;
3) ocobrusocmeri KpUMIHAILHOZ0 NPOBAOHCEHHSL.

Bueceno nponosuuii, cnpsamosaini na yoocxkonanenns nopm Kpuminauiwiozo npouecyaiviozo 3axo-
nodascmea Yxpainu, 30kpema, 0onosuenns danoi kiacugikayii we oouiclo nidcmasoro, axa nos’sasana 3
Hasenicmio sanepeuenis 0co6010 nido3pu ma,/abo ne BUSHAHHS GUHYEAMOCTI Y GUUHEHHT KPUMIHATLHOZO
npasonopyuienus.. 3anpononosano donogruumu u. 2 cm. 52 KIIK Ypainu nosum n. 10 npo me, wo yuacmo
3axXUCHUKA € 0006 S3K0B0I0 Y KPUMIHAILHOMY NPosadxcenii w000 0cib npu sanepeweni numiu nioospu,
suxaadenoi y nogidomaeni npo nidospy, ma,/abo ne usnanii cebe sunHum nio uac cydosozo Poseisioy.

KirouoBi ciioBa: a/[BOKat; 3aXMCHUK; I11[03PIOBaHUil; 00BUHYBayeHMii; 000B’SI3K0BA y4acTh 3aXUC-
HUKA; CTOPOHA 3aXUCTY.
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AKTyaJbHbIe BONPOCHI MPABOBOI PErjaMeHTalul 00A3aTeIHbHOIO YUaCTHS 3AIUTHUKA B yIrO-
JIOBHOM TIPOU3BO/ICTBE

lns onpedenennoii kamezopuu iy, 6 OMOCILHBIX CAYUASX 3AKOHOOAMENy NPeOyCMampueaem oco-
Ovle nOpA0KU Y201061H020 NPOU3BOOCMEA, a maxdwce ods3amenvhoe yuacmue sauumuuka (cm. 52 Yeo-
JI08H020 npoyeccyariozo kodexca Ykpaunot, daree — YIIK Yxpaunvt), umo cozdaem donornumenvHole
eapanmuu OJis 3auumvl IUd 8 Y20l08HOM NPouseoocmee. B cmamve ucciedosarnvl npobiemmvie acnexmol
HOPMAMUBHO20 PE2YIUPOBAHUs 00S3AMENbHO20 YUACMUS 3AUUMHUKA 6 Y20Jl0BHOM NPOU3BOOCTEE.
Packpoisaemcs snavenue 06a3amennpiozo Yuacmus 3auumnuka, Komopiil npedocmagisiem iy npo-
eccuonarviyo nPasosy NOMOULDL 8 Y20JL08HOM NPOU3BOICTEE.

Ileavio cmamou onpedeneno uccredosanue snauenus 0043aMenbH020 YUACUL 3AUUMHUKA 6 Y20~
JIOBHOM NPOU3BOOCTBE U HA OCHOBAMUU NOLYUCHHBIX OAHHBIX C YUEMOM MENCOYHAPOOHbIX CMAanOapmos
3auuUmbL NPAs Iy, 8 Y20I06HOM NPOUIEO0CEE APLYMEHMUPYIOMCS ABMOPCKUE NPEOLOACEHUS NO PACUIU-
PeHUI KPYea OCHOBAHUT 00A3AMENbHO20 YUACTUSL 3AUUMHUKA 8 Y20NI08HOM Npoyecce YKpaumvl.

B npedenax uccaedyemoli memamuxi, ¢ yeavio 6bLA6AeHUs NPOOe08 HOPMAMUBHOZO PE2YIUPOCANUS.
U NPedoCmagieniis. ABMOPCKUX NPEONONCEHULL N0 UX PEUEHUIO, NPOAHATUIUPOBAHO OCTICMEYIOWee Y2006+
Hoe NPOULCCYANvHOE 3aKOHO0AMENLCMEO, UCCACO0BAHUSL COOMBEMCMBYIOUWET HANPABLEHHOCTIU, PEULCHUS.
FEsponetickozo cyda no npasam uenosexa.

B coomeemcmeuu ¢ nopmamusnvim cooepacarnuem cm. 52 YIIK Yipaunot, ¢ cmamove nposodumcsi
ZPYNNUPOBKA OCHOBANUL 00A3AMENDH0Z0 YUACTIUS SAUUMHUKA HA CAeOYIOUUe 2PYNNbL 6 3A6UCUMOCTIU
om: 1) yuema msicecmu npecmynienus; 2) yuema JUUHoIX OAHHBIX U, NPUBLEKAEMO20 K Y20J08HOL
omeemcmeenHocmu; 3) 0co0eHHOCMel Y20l08H020 NPOU3BOOCMEA.

Buocsimest npednodcenust, Hanpagientvie Ha COBEPUEHCMBOBAHUE HOPM Y20]108H020 NPOUECCYATD-
Ho20 3akonodamenvcmea Yikpaunol. IIpednrazaemcs Odonomnenue Oannoll Kiaccuuxayuu ewje 00HUM
OCHOBAHUEM, KOMOPOE CEAZANO C HATUMUEM BO3PANCCHUS. JUUA NPOMUE NOO03PENHUS U / UNU He NPUSHANHUE
BUHOBHOCTUL 8 COBEPULEHUU Y20]108H020 Npecmynienus.. Brnocsimes npedioycenus: dononnumo u. 2 cm. 52
YIIK Yxkpaunot nosvim n. 10 0 mom, umo yuacmue 3auumnuxa seisemcs 00S3amenoHviM 6 y20108HOM
nPOU3BOOCMEe NPU He NPUSHAHUU NOOZAUWUMHDIM TUUOM NOO03PEHUS, USTLONCEHHOE 8 COOBWEeHUU 0 NOO03-
penuu, U/ Unu He NPUSHAHUU BUHOBHBIM 60 8PeMs CY0ebH020 pasbupamerscmesa.

Kirouesbie ci0oBa: ajBOKaT; 3all[UTHUK; [O[03DEBAEMbIil; OOBUHSIEMBbIil; 00s13aTebHOE yUacTHe
3AIIUTHUKA; CTOPOHA 3AIUTHI.

Bcmyn. dx Biomo, 3axuct mpas i ¢cBO6O AK 0coOM, Tak i CycHibcTBa U Jep-
’KaBW BiJl KPUMIiHAJIBHUX ITPABOTIOPYIIIEHb, OXOPOHA MTPaB, CBOOO/] Ta 3aKOHHUX iHTe-
peciB ocib, siki 6epyTh y4acTh y KPUMiHAJIBHOMY MPOBA/KEHHI SIK OTO YYaCHUKH,
BU3HAYEHO 3aKOHO/IaBIleM K O/iHe 3 3aB/laHb KPUMIiHAJIbHOTO MTPOBa/KeHHS (CT. 2
KIIK) [1]. IIpu nbomy, B okpemux Bunazikax, BusHauennx y KIIK VYkpainu, 3ako-
HozaBelb Tepeabadac 060B’a3KoBy ydacth 3axucHuka (cr. 52 KIIK), mo crBopioe
JIOIATKOBI TapaHTii 3aXUCTy MpaB 0COOM y KPUMIiHATIHBHOMY TIPOBA/[KEHHI.

TosX PO3KPUTTSI MPABOBOTO 3HAYEHHST 0OOB’SI3KOBOI yYacTi 3aXUCHUKA Y KPHMi-
HAJIBHOMY MPOIIECi J03BOJUTH BUSIBUTH TPOOJIEMHI MUTAHHS MPaBOBOI peastizarlii
1IbOTO HAPSAMKY MPOIeCYaJbHO1 iSJIbHOCTI 3aXUCHUKA Ta NIJISIXU 1X BUPIIIEHHS.

Ananiz ocmannix docaioxcenv i nyonikayiu. JlocniKeHHs i BUPiIEHHS
npobJieM, IO TIOB’s13aHi 3 3aXUCTOM IPaB i ¢BOGO 0Ci0, SIKi 3aIy4aroThCsl 10 KPUMi-
HAJILHOTO TIPOBAJKEHHSI, 30KpeMa B 0COOJIMBUX HOTO MOPSIIKAX, MPOTSATOM 0aratbox
POKIB 3JIMMIAETHCS OJHUM 3 aKTYaJbHUX HANPSIMKIB HAYKOBUX IOINTYKiB yUYeHUX-

ISSN 2414-990X. Problems of legality. 2021. Issue 152 125



KPUMIHAJIbHUI MPOLEC TA KPUMIHAJIICTUKA

nporttecyasictiB. Tak, OKpeMHX acIeKTiB 3a3Ha4eHOi MPOOJEMATHKU TOPKAIUCS Y
npaigx C. A. Anbnepr (S. A. Alpert), JI. O. Borociosebka (L. O. Bohoslovska),
B. /1. bpunnes (V. D. Bryntsev), T. B. Bapdoaomeesa (T. V. Varfolomeieva),
IO. M. Tpomeroii (Yu. M. Hroshevyi), O. B. Kamrina (O. V. Kaplina), M. O. Kap-
nenko (M. O. Karpenko), II. A. Jlynuuceka (P. A. Lypunska), B. I. Mapuwnis
(V. 1. Maryniv), T. M. Mupomauuerko (T. M. Myroshnychenko), M. T. Moro-
purina (M. H. Motoryhina), M. C. Crporosuu (M. S. Strohovych), A. P. Tyma-
g1 (A. R. Tumaniants), IO. B. Xomatos (Yu. V. Khomatov), C. JI. Illapenko
(C. L. Sharenko), O. I. IlTumo (O. H. Shylo), O. I. duosceka (O. H. Yanovska) ta
Gararo iHImMX. BapTo 3ayBakuTH, 10 HOBI MOTJISIIN Ta JOCI/KEHHS BIAKPUBAIOTH i
HOBI 1TPO6JIEMH, SIKi TIOTPEOYIOTh BiAMOBIIHOIO BUPILIEHHSL.

Mema ny6aixauii — okpecauTn 3HaYeHHS 000B’I3KOBOI ydacTi 3aXMCHUKA Y
KPUMIiHAJbHOMY TIPOBA/I’KEHHI Ta Ha IiICTaBl OTPUMAHUX JaHUX, 3 yPaXyBaHHSIM
Mi’KHAPOZHUX CTAHIAPTIB 3aXUCTY MPaB 0Ci0 y KPUMIHATHBHOMY TPOBA/IKEHHI, BHECTH
apryMeHTOBaHI aBTOPCHKi TPOIO3MUIIiT 00 PO3NIUPEHHST KOJIA TTiICTaB 000B’I3KOBOI
y4acTi 3aXMCHUKA Y KPUMIHATBHOMY TIpolieci YKpaiHu.

Buxnao ocnosnozo mamepiany. Ilepenycim cuin migkpecantu, o KonBeHIris
PO 3aXKCT MPaB JIOAMHE 1 OCHOBOTOJIOXHUX cBOOO (parudikoBaHo 3aKOHOM
Ne 475/97-BP Big 17.07.1997 p.) y cr. 13 nporosioriye mpaBo KOKHOI JIIOAUHU Ha
edexTrBHUI 3acib OpUAMIHOTO 3axucTy. Ile o3Havae, 10 KoskHa 0coda, uui mpaBa Ta
cBOoOO/IM OYJI0 TIOPYIIEHO, MA€E MPABO Ha e(heKTUBHUIT 3aci0 IOPUIMIHOTO 3axucty [2].
[Ipomy moJiokeHH O Bifnosigae ct. 59 Koncturyitii Ykpainu mpo Te, 110 KOKeH Mae
1paBo Ha MpodeciiiHy MpaBHUYY J0MOMOTY. BaXInBUM € Te, 10 B OKPEMUX BUTIA/I-
Kax, nepeadadeHnx 3aKOHOM, 111 I0IIOMOTa HaaaeThest 6esomnarHo [3]. TpakTuyna
peasizallig [aHOTO KOHCTUTYIIHOTO MOJIOKEHHS Y KPUMiHATBHOMY TIPOIIECi MOJISITAE
y JoJepsKaHHi MpOoTelypyu KPUMIHAJIBHOTO TTPOBA/KEHHS, SIKa HAJIA€ MOXKJIUBICTH
ocobam, SIKi 10 HbOTO 3aJTy4aioThCsl, OPaTH y HbOMY aKTUBHY Y4aCTb, 3aXHUIIAIOYH CBOI
BJIACHI iHTEepecH Ik 0COOMCTO, TaK i OTpUMYtOUH TIPOdECiiiHy JOMOMOrY 3aXMCHUKA.

3a 3araJbHUM IIPAaBUJIOM, y4acTh Y KPUMiHAJbHOMY ITPOBA/KEHHI 3aXMCHUKA
3aJIEKUTh BiJl BOJIEBUSBJIEHHS 111[03PIOBAHOr0, 0OBUHYBAYEHOT0, 3aCy/’KEHOTO,
BUTIPABAaHOTO, SIKi MAlOTh MPaBO Ha 3aXWUCT, 1 1le ]a€ MOXKJUBICTh HaJaTW yCHIi
ab0 MMCHMOBI TOSICHEHHST 3 TIPUBOJY MifI03pW YU OOBWHYBAY€HHsI, TPaBO 30MpaTH
i mojaBaTu 0Ka3u, Opatu OCOOUCTY YUaCTh y KPUMiIHATBHOMY MPOBA/KEHH], KOPHU-
CTYBaTHUCS IIPABOBOIO JIOTIOMOTOI0 3aXMCHUKA, a TAKOK Peasli3oByBaTH iHIII 1IpoIlecy-
anbHi paBa, nepenbadeni KITK Yipaiau (ct. 20 KITK). Ase y Bumazkax i mopsiiky,
nepenbavennx KITK Ykpainu, nesni kareropii oci0, a caMe — HEIOBHOJIITHI, IHO3€EMII,
0cobu 3 PO3yMOBUMHU 1 (hi3MIHNMU BaJlaMU TOIIO, T/l YaC KPUMiHATBHOTO MPOBa-
JKEHHST KOPUCTYIOThCSI BUKJTIOYHUMHY JIOJIATKOBUMHY TapaHTisIMH, 110 3a6e31evye mpu
IbOMY Iif0 3acajii piBHOCTI nepe 3akoHoM i cysioM (cT. 10 KIIK).

OG60B’s13K0Ba y4acTh 3aXMCHUKA € OJHIEI0 3 TUX JIOJIATKOBUX TapaHTil, 10 Ma€e
Hopmaruue 3akpimients y cr. ¢r. 10, 52 KIIK Ykpainu i wanexuts no: 1) xpu-
MiHaJbHUX HPOBAIKEHb IIOA0 0COOJUBO TSXKKHUX 3104nHiB (4. 1 c1. 52 KIIK);
2) ocib, siki € migospoBaHuME a60 0OBUHYBAYEHUME Y BYMHEHHI KPUMIHATIBHOTO
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[paBOMOPYIIeHHs Y Billi 10 18 pokis; 3) 0cib, CTOCOBHO SIKUX 3aCTOCOBYIOTHCS MTPHU-
MYCOBI 3aX0/I1 BUXOBHOTO XapakKTepy; 4) ocib, siki BHACTIZOK OCOOMCTUX TICUXIYHIX
yu disnyHUX Baja (IPUMIPOM — HiMi, TJIyXi, CJIiMi TOIO) He 3/[aTHI MMOBHOIO MipoIO
peasisyBaTu CBOI TpoOIlecyasibHi mpaBa; 5) ocib, siki He BOJOAIIOTH MOBOIO, STKOTO
BeJIEThCSI KPUMiHAJIbHE MPOBAKEHHsI; 6) 0cib, CTOCOBHO 3aCTOCOBYIOTHCSI MPUMY-
COBI 3aX0/I MEAMYHOTO XapaKTepy ab0 BUPIIIYEThCSA MUTAHHS PO iX 3aCTOCYBAHHS;
7) peabimiTarii momepioi ocobu; 8) ocib, npu 3iiiCHEHH] CTOCOBHO HUX CIIELiaJbHOTO
JIOCYIOBOTO PO3CJIiyBaHHs a00 CIIEI[ialbHOTO CYA0BOTO MPOBAKEHHsT; 9) TIpn yKJIa-
JIEHH] YTOU MizK TPOKYPOPOM Ta MiI03PI0BAaHIM Y1 OOBUHYBAYEHUM TIPO BU3HAHHSI
BunyBaTocTi (4. 2 ct. 52 KIIK). /lomamo, 1110 mpoBajisKeHHSsT 100 IeSKUX i3 yKa3a-
HUX BUIA/KIB 3iHCHIOETHCS B OCOOJUBUX MOPSIIKAX KPUMiIHAIBHOTO MTPOBAKEHHSI.
I3 11boro MuTaHHA HAYKOBIII BU3HAIOTh, 1[0 3aXUCHUK BUCTYIIAE OJHUM i3 TapaHTiB
npaBa 0coOM Ha 3aXUCT Ta 3/[IICHEHHS CIIPABE/JINBOTO CYJOYMHCTBA. ABTOPU CJIYIITHO
3a3HAYAIOTh, 1[0 Ha 3aXMCHUKA Y Pasi HOro 060B SI3KOBOI y4acTi OK/Iaa€ThCs BiJIIIO-
BilaJIbHa Micist, ajiKe SIKIO BUPOK Oy/le BUHECEHUH i3 MOPYIIIEHHSM 3aKOHO/IaBCTBA,
npaB Ta cBOOO/ JIIOJMHM, 1e TIPU3BE/Ee 0 HEBUKOHAHHS 3aBaHb KPUMiHAJIBHOTO
CY/IOUMHCTBA, a TAKOXK MOXHUTHE Bipy ocobu y mpaBocyaas [4, c. 113—114]. ¥ cBoio
Yyepry iHMIN AOCTIAHUKY BKa3ylOTh Ha Te, 1[0 caMe HasgBHICTb CTOPiH (PO3yMieMO:
CTOPOHU OOBUHYBAYEHHS 1 3aXUCTY) 3YMOBJIIOE 3MarajibHy MoOy0BY KPUMiIHATLHOTO
MPOBaJIKeHHs |5, ¢. 8].

Ha Hamr morsisi, MOKJINBMM € PO3HOJLIMNTH BCi BUNAAKH, mepeabadyeHi BHIIe-
3a3HAYEHOI0 HOPMOIO Ha TaKi Tpymnu 3ajeskHo Bi: 1) ypaxyeanns msickocmi 3710-
yuMy: KPUMIHAJIBHI TIPOBAPKEHHS MO0 0Ci0, SIKi MPUTATYIOThCS 0 KPUMiHAIBHOI
Bi/IMIOBIIaJIbHOCTI 3a CKOEHHST OCOGJUBO TSKKUX 3i0unHiB (4. 1); 2) ocobucmux
Oanux ocoou, SKa NPUMS2YEMvCst 00 KPUMIHAILHOT 6i0N06I0AIbHOCTI: MAEMO Ha yBasi
ocib, sIKi He MOKYTb TIOBHOIO MipOIO CAMOCTIITHO 3aXMCTUTH CBOI ITpaBa Ta 3aKOHHI
iHTepecu y cuiry ¢BOro HemoBHOMITTS (1. 1 4. 2), TaKoXK BiJIHOCHO SIKMX Tiepe/baya-
€THCS 3aCTOCYBAaHHST TPUMYCOBHUX 3aXO0/[iB BUXOBHOTO XapakTepy (1. 2 4. 2); MaioTh
ncuxiuni uu ¢izuuni Baau (1. 3 4. 2), CTOCOBHO SIKUX MePea0aYaEThCs 3aCTOCYBAHHS
MPUMYCOBHUX 3aXO/[iB MEITYHOTO XapaKTepy ab0 BUPIIIYETHCS TUTAHHS TIPO IX 3aCTO-
cyBaHHs (11. 5 4. 2); KPUMIHAJIbHI TIPOBAJIKEHHsI 0Ci0, SIKi He BOJIOAIIOTH MOBOIO, SIKOIO
BeJIeThCsI KPUMiHaIbHe TpoBaKeHHs (1. 4 4. 2); 3) ocobausocmeri KpUMiHAIbHOZ0
nposadicenns: peadiyitaiist momepsioi ocobu (1. 6 4. 2); 3iiiCHEHHsI CIIeliaJbHOTO
JIOCYZIOBOTO PO3CJIilyBaHHs ab0 CIIeI[iaJlbHOrO CyA0BOTO MpoBakeHHs (1. 8 4. 2);
VKJIaJIeHHsI YIrOAU MiK MPOKYPOPOM Ta IMiJ03PIOBAHUM YU OOBHHYBAYEHHM IIPO
BU3HAHHS BUHyBaTocTi (1. 9 4. 2).

BBajkaemo, 110 HaBeJeHe IPyNyBaHHS MOBUHHE OYTH JOTOBHEHO 1€ OIHIEI0
OKPEMOIO TTi/ICTaBO0 0OOB’SI3KOBOI y4acTi 3aXMCHUKA, sika Oyze nos’sizana 3 nasie-
nicmio 3anepeuenis 0c06010 NiO3PU Ma,/abo He GUIHANHS UIEID 0CO0010 BUHYBATOCTIE
Y BUUHENHHT KPpUMIHAIbHO20 npasonopyuienns. Ha oOrpyHTYBaHHS BJIACHOI IyMKH
HaBeZIeMO HACTYITHE.

Bapro 3ayBaxutnh, mo €Bporneiicbkuii cya 3 mpas Jioaunu (nani — €CIL) y
CBOIX PINIEHHSIX HEOAHOPA30BO BUCJIOBIOBAB MO3UIII0 MO0 3aCaIA PiBHOCTI Tepe]|
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3aKOHOM 1 CyZTOM, K i 3acajii 3MarajJbHOCTI, SIKi TTOB’s13aHi 3 BEPXOBEHCTBOM IIPaBa.
Hampuxkaz, y cpasi «Casos nmpotu Ykpaiauy €CILJI 3po6uB BUCHOBOK, IO TTPHH-
ITUIT PIBHOCTI CTOPiH Yy MPOIIEC, SIK «CIPABEINBIIT OaTaHC» MiK CTOPOHAMU BHMATAE,
11106 KOKHIi CTOPOHI HA/aBaIaCsi MOKJIUBICTD TIPEACTABUTHU CIIPABY B TAKUX YMOBAX,
SIK1 He CTaBJISATD 110 CTOPOHY Y CYTTEBO HEBUTIJIHE CTAHOBUIIIE IIOJI0 APYTOi CTOPOHU
[6]. ¥ pimenni €CIIJI y cipaBi «[ypenka npotu Yikpainu Ne 2» HaroJomyeTbcs Ha
NPUHINTI PIBHOCTI CTOPiH, sIKUil Tiepenbavae, Mo CTOPOHU MOBUHHI MaTH PO3YMHY
MOXKJIMBICTD BiJICTOIOBATH CBOIO TO3UIII0 B YMOBAX, SIKi He CTaBJATh i1 B CYTTEBO
MEHIII CIIPUSITJINBE CTAHOBUIIE B TTOPIBHSIHHI 3 OTIOHEHTOM [7].

[MoxiGHMIT TiAXiA M0 PO3TIISILY IBOTO MUTaHHS BOayaeThest y pimenni Konern-
tymiiHoro Cyay YKpaiHu y clipaBi 3a KOHCTUTYIIMHUM 3BEPHEHHSIM I'POMAJISTHUHA
Tpogna Anrtona IlaBmoBnua non0 ogiiifiHoro TaymMadeHHS TOJOKEeHb CTaTTi 24
Koncrurymii Ykpainu (crpasa 1mpo piBHICTb CTOPiH cyznoBoro mporiecy) Ne 9-pri/2012
Bix 12 kBitHSA 2012 p., y sKOMY BKasaHo, 10 rapanToBaHa KoHcruryiieio Ykpainu
PIBHICTH yCixX JIfofiell B X mpaBax i cBo60axX 03Ha4Ya€ HeOOXiHICTh 3a0e3TedeHHsT iM
PIBHUX [IPABOBUX MOKJIMBOCTEH SIK MaTepiaJbHOIO, TaK i IIPolecyaIbHOIo XapakTepy
[8].

3ocepeuMo yBary Ha TOMY, IO Y HaBelleHUX BUIIE PIillleHHAIX aKIeHTYETbCS
yBara caMe Ha HasiBHICTb PiBHUX MOXKJMBOCTEW CTOPiH Yy Mpolieci, 1[0, Ha Hall
TTOTJISIZT, MOKE BUCTYIIATU TAPAHTIEI0 peasis3allil HUMU CBOIX MPOIeCyaTbHUX TpaB U
000B’sI3KiB y KPUMiHAJIBHOMY TIPOBA/KeHHI. [I0SICHIMO CBOIO IyMKY.

Bizomo, 1110 BiIHOTIIEHHS T1iI03PI0BAHOTO, 0GBUHYBAYEHOTO /IO 1i/103pH, OOBUHY-
BayeHHs1 BU3HAUYA€ OCHOBHUI HAIIPSIMOK TIPOBE/IEHHS SIK IOCY/I0BOTO PO3CJIi/[yBaHHS,
TaK i CyJJoBOTO PO3TJISLY.

CBOI0 TIO3UIIi0 MIO/0 Mi03pH 0cO6A BUCJIOBIIIOE, SIK MIPABUJIO, IPU MPOBEICHH]
il onuTy, MO € Caiuor0 (PO3IIYKOBOI) €10, 3aBXKAM CIPAMOBAHOI HAa OTPU-
MaHHsI HOBUX J[0Ka3iB ab0 TepeBipKy BiKe paHilll OTpUMaHuX AoKasiB (4. 1 cT. 223
KIIK). IIlo crocyeThcsi 06BHHYBAYE€HOTO, HA MOYATKYy CYAOBOTO PO3TJISILY, MiCJIs
OTOJIONIEHHST 3MiCTy OOBUHYBAJILHOTO aKTa, BiAMOBIAHO 10 BuMor 4. 1 cr. 348 KIIK
VKpaiHu TOJOBYIOUUI BCTAHOBJIOE HOTO 0cO0Y, PO3’'SICHIOE CYyTh OOBUHYBAaUYEHHS i
3allUTYy€, YU 3PO3yMiJie BOHO HOMY, UM BU3HA€E BiH cebGe BUHHUM 1 un Oaskae JaBaTu
noKazaHHs (SIKIO 0OBUHYBAUYEHNX [IEKLJIbKA, TOJOBYIOUNH 3/iHCHIOE 3a3HavYeHi il
1I0/I0 KO’KHOT'O 3 HUX).

Harazaemo, 1o mpasa migo3pioBatoro, o6BuHyBaueHoro o0’eanani y cr. 42 KITK
Vkpainu, iX BUKOPUCTAHHS Hala€ 3a3HAYeHUM 0Cc0OaM TIPOIECYaTbHy MOKIMBICTD
3/IIIICHIOBATH Y KPUMIiHAJIBLHOMY MPOBAJKeHH1 ¢Bill 3axuct. [Ipu 11boMy BakIMBUM €
Te, 10 JIaHi TPOIleCyasibHi MpaBa MOBMHHI OYTH YiTKO i CBOEYACHO TIOBIZOMIIEHT 0CO0I,
SIKIfl BOHM HaJIeXKaTh, @ TAKOK PO3’sICHEHI Cy0'€KTOM, IKUI TTPOBOIAMTD CIiaay (po3-
mykoBy) zifo (1. 2 4. 3 ct. 42 KIIK). 3a cipaBeanmuBum 3ayBaxkenusam O. B. Karri-
Hoi (O.V. Kaplina), sike My maTpUMyEMO, CAiAunil 3a00B’I3aHUI PO3’ICHUTH HE
TiJIBKU TIpaBa Ta 000B’SI3KHM, SIKi HaJeKaTh 0 3arajJibHOTO CTaTyCy KOHKPETHOTO
yYacHUKa CJI4O1 /i, a i Ti, 110 ToB’sI3aHi i3 yyacTio 11iei 0co6u y MPpOBeIeHH] CTiauoi
(posmrykoBoi) mii [9, c. 43].
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SIK BizoMoO, 10 KOJIa TipaB 1i03pI0BaHOT0,/00BUHYBAYEHOTO HAJIEXKHUTD TIPABO HE
TOBOPHUTH HIYOTO 3 MPUBOJLY MiI03PU TIPOTH HHOTO, OOBUHYBaueHHSs1, 00 Y OYIb-sIKUii
MOMEHT Bi/IMOBUTHCS Bi/ITIOBI/IaTH Ha 3alMUTAHHS, 110 MAa€ HOPMATUBHE 3aKPITLIEHHS
y . 4 4. 3 cr. 42 KIIK; naBaTi mosicHeHHsI, MOKa3aHHsI 3 TPUBO/Y Mi03pu, 0OBHU-
HyBaueHHsT YU B Oy/(b-sIKUH MOMEHT Bi/IMOBUTHCS iX JIaBaTH, IO 3aKPilJIEHO Y II. 5
4. 3 ct1. 42 KIIK VYkpainu. Peamnizaiiist BkazaHUX IIpoliecyaTbHUX ITPaB HA/IA€ MOXKJIN-
BicTh 0C00i, SIKa € MiZI03pI0BaHol0 a60 0OBMHYBAYEHOIO, BUCTIOBUTH CBOE CTABJIEHHS
10 Ii03pu/00BUHYBaYeHHs, a Cy0 €KTy, IKUI Bele KPUMiHAJbHE IIPOBAIKEHHS,
BU3HAYUTHU HAIMIPSM TTPOBEJICHHS TOCYZI0BOTO PO3CIiIyBAHHS Ta Cy/IOBOTO PO3TJISIILY.

[Tpu 11bOMY MOKJIMBI TPU OCHOBHUX CHUTYaIlii: MiJI03pIOBaHNI/00BUHYBaYeHUI
MOBHICTIO BU3HAE MiI03py,/00BUHYBAYEHHS; YaCTKOBO iX BHM3HA€E, a00 TOBHICTIO HE
BU3HAE Mi103py, 800 0OBUHYBAYECHHSI.

Buxozstuu i3 BigHOIIEHHST 0c00M 110 Mig03pu (Ha JOCYZ0BOMY PO3CIIiyBaHHi),
obBuHYBadueHHS (Y CYZOBOMY PO3IJISA/i), MPOBEAEHHS MPOIECYaJbHUX il MOXKe
BizbyBarucs sik B yMoBax 6€3KOHMIIKTHOI, TaK i KOHGIIKTHOI cUTyaItii.

BeskondmikTHa cuTyallisi, sk BOAYaE€ThCS, MOKJIMBA MTPU HASIBHOCTI BU3HAHHSI
0cob010 Ti103pu, 06BUHYBaueHHs. HeBU3HAHHS Mi03pI0BaHNM, OOBUHYBaYeHUM
1i03pK, 0OBMHYBAYEHHS HOPOIKYE KOHMIIIKTHY CUTYAIi0 MixK Cy0'€KTOM, KMl
Bejie TIPOIIEC, 1 MMi03PIOBAHNM, a Y CYZOBOMY POSIJISIIL — OOBHHYBAYCHIM.

Ak 3ayBaxkyroTh JAOCHITHUKHU, AOMUAT € TAKTUIHO Ta TICUXOJOTIYHO CKIQTHOIO
catiiuoto (PO3IIYKOBOK) Ji€f0, BiH 371€01/IbIIOTO BiI0OYBAaEThCSI B yMOBaX KOH(JIIK-
THOCTI Ta mpotucTosguus nonutyBadoro [10, c. 301]. [ximi BueHi JOMOBHIOOTH, 1110
ITi/] 9Yac TIPOBEJIEHHS JIOMUTY 1 TP BUHUKHEHHI KOH(JIKTHOI CUTYyaIlil A0NUTYBaHU
3arepevye CBOIO HPUYETHICTh A0 (akTy, abo B3araji BiIMOBJISIETbCS BiJl y4acTi B
pornuti [11, c. 96]. 3a HagBHOCTI KOH(JIIKTY THIIOBOIO € CUTYyallisl, KOJU CTOPOHU
MParHyTh /10 TPOTUJIEKHUX IIiJIei, B3AEMHO CTBOPIOIOTH TPYIHOII, 3a0e3meuyodn
HeoOXiHMiT 7Ts1 HUuX pedyJbrar [12, ¢. 175].

[TinTpumMyloun MOIJSAM HAYKOBIIB, 3a3HAYUMO, 1[0 HACJIZKOM HEBU3HAHHS
ocobo10 1i03pH, a6o 0O6BUHYBaYeHHsI MOKe OYTH BiZIMOBA JaBaTh IOKa3aHHs, IO
IIPOBOKYE MOSBY KOH(MIIIKTY MiXK CTOPOHOIO OOBMHYBAYECHHS i CTOPOHOIO 3aXHUCTY.
Taka cuTyartiist, Ha Hall TIOTJISA/, B3aradi MOXKe YCKJIAAHUTU JOCSITHEHHS OCHOBHOI
MEeTU TIPOBEJIEHHST CIiuuX (PO3IIYyKOBUX) il HA JIOCYZIOBOMY PO3CJi/lyBaHHI, sIKa
CIIPSIMOBaHA Ha OTPUMaHHs (30MpaHHsT) J0Ka3iB, a TAKOXK CYZ0BOTO PO3TJISILY TIPH
repeBiplli BKe OTPUMAHUX JIOKA3iB Y KOHKPETHOMY KPUMiHATbHOMY MPOBA/>KEHHI.

[IToo po3rassHyTOI HAaMU CUTYyallii BUCJIOBHUMO MPUMYIIEHHH, M0 He MOXYTh
OyTH BUHSTKOM BUIIQJKH, KOJU OaKalouu JAOCATHYTH KOHKPETHOTO Pe3yJIbTaTy,
Maroun cy0’€KTUBHE OauyeHHsT MIBUAKOCTI PO3CJIAYBAHHS i CYyOBOTO PO3TJISIAY SIK
3aBJIaHHS] KPUMIHAJIBHOTO TTPOBA/KEHHSI, Y0 €KT, IKUH HOTO MTPOBONTH, 3ACTOCOBYE
NIpY TIPOBEJIEHH] MPOTECYaTbHUX il pa30M 3 TAKTUYHUMU MTPUHOMAMU i METOIaMU
i 32CO0M TICUXOJIOTIYHOTO BILIMBY. Y CBOIO 4epry ocoba, sika He BIU3HAE CBOIO BUHY-
BaTiCTb, MOXK€ CKOPUCTATUCH MTPABOM BiJIMOBUTUCH BiJi MiJIMTUCAHHS TTPOTOKOJIY TIPO-
IecyasbHoOi 7ii, o BcTaHoBmeHo 4. 6 c¢t. 104 KITK Ykpainu. MoTuBu Takoi BiiMOBU
MOXKYTh OYTH Pi3HUMK. 3apajii CIPaBEIJUBOCTI CJIiJI 3a3HAYNUTH, IO BiAMOBIIHO
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JI0 3TajlaHol HaMU BHIIE HOPMH 0CO0i HAZAEThCS IIPABO AATU MHUCHMOBI IIOSICHEHHS
I10/I0 TPUYMH BiIMOBU BiJl MiAINKCAHHS IIPOTOKOJY, SIKi 3aHOCSATLCS [10 IIPOTOKOJTY.
@DakT BiMOBU 0COOM BiJl TAMUCAHHS TPOTOKOJY, & TAKOK (DaKT HATAHHS MTHCH-
MOBUX IOSICHEHb OCOOH IIOI0 TIPUYUH TAKOi BiZIMOBH 3aCBiUYETHCS IHAIMTHCOM ii
3aXMCHUKA, a y pasi ioro BizcyTHocTi — moHsaTHX. OTKe, sk 6GaunMO, 3BepTa€ Ha
cebe yBary CyTHICTh JJAHOTO HOPMATHBHOTO MOJIOJKEHHS, — 3aKOHOJIaBEI[b CaMe Ha
3aXMCHUKA MOKJIAZAa€ 000B’SI30K 3aCBIUYUTH CBOIM MiAMKUCOM (DaKT BiMOBU 0cOOM
Bijl MiZAMMCAHHS POTOKOJY, a TaKOXK (DaKT HaJaHHS MUCbMOBUX MOSICHEHB 0COOU
10/10 TPUYKH Takoi BiiMoBU. [lepekoHMBOIO BUaeThest Touka 3opy T. M. Muporii-
nudeHko (T. M. Myroshnychenko), sika crBepakye, 10 cTOpOHI 06BUHYBaYeHHS,
JIO CKJIAJIY SIKOI, SIK BiJIOMO, BXOJISITh ITIPOKYPOP, TOTEPIINN, CJI YU, TIPOTUCTOITH
y GijbIIocTi BUIAAKIB oauH oOBUHYBadeHwil (y cymai — migcyanuii)!. Baxko He
TIOTOJIUTUCS 3 TYMKOTO JIOCJIiTHUII TIPO Te, 110 OUE€BUIHO, 10 BiH OJIUH HE MOXKe KOH-
KypyBaTu 3 0OBUHYBAYE€HHSIM, TIOBHOI[IHHO TIPOTUCTOSITH CTOPOHI OOBUHYBAaYEHHS,
aJiKe OJIHIEI0 3 BUMOT CIIPABEJIMBOTO CYZOBOTO PO3TJISILY € PIBHICTH CTOPiH, 11O
nepenbOavae HasTBHICTD MPUOJIM3HO PIBHUX «CTaPTOBUX» MOKanBocTel [13, c. 258].
3a cayuaumM BucaosaoBanisaM 1. JI. Becrambko (1. L. Bespalko), cipasenmBicTs
BKJII0YA€E B cebe PIBHICTh MOKJIMBOCTEH Yy BiJICTOIOBAHHI CBOIX IIpaB Ta iHTEPECIB.
ABTOpKa BIJIHOCUTH MPUHITATI PIBHOCTI TPOMAJISTH TIepe/l 3aKOHOM i Cy/IoM caMe JI0
MPUWHIINATIB, SKi CIPSIMOBYIOTh KPUMiHAJIBHO-IPOIECYATbHY isIbHICTh Ha 3a0e3-
HedeHHs HaJIe)KHOI peastisallii il 3aXUCTy IIpaB Ta iHTepeciB KOKHOI 0coOH, sSKa
6epe y4acThb y IpoIieci KpUMiHAIBHOTrO mpoBaiskerns [14, c. 35; 125]. Csoro vacy
[O. M. I'pomesuii (Yu. M. Hroshevyi) BUCTIOBUB NMEPEKOHIMBY AYMKY, SKa aKTy-
aJibHa 1 CHOTOJHI, MO 3aXWUCT AK MpollecyadbHa (DYHKITiS MOXe 3/iliCHIOBATUCS
TO/Ii, Koy cy6’€KTaM 0OBUHYBAJIbHOI BJIAAK IIPOTUCTOITH IopucT-mipodecionan [15,
c. 142].

Hagesene /1a€ mijictaBy BUSHAYUTH, 110 00OB’SI3KOBA yYaCTh 3aXUCHUKA Y KPH-
MiHAJIBHOMY TIPOBA/IKEHHI CTBOPIOE PIBHOBAry MisK CTOPOHOIO OOBUHYBAaY€HHSI i CTO-
POHOIO 3aXUCTY, 10 MA€ BaXKJINBE 3HAUEHHSH, BPAXOBYIOUM KAaTETOPif0 KPUMiHATbHUX
POBAJIKEHb, Y TPOBAKEHHI SIKMX 3aKpinyeHa 000B’sI3KOBa yd4acTh 3aXMCHUKA,
a Takok 0cobsmBocCTi 0cib, ykazanux y 4. 1 cr. 52 KITK Ykpainu.

3ayBakMMO, IO AisSIbHICTh 3axucHuKa (Bianosigno no crt. 45 KIIK — 1e
BUKJIIOUHO JIBOKAT), MTEPECiY€E /IBi 11iJ1i: TO-TIepliie, BiH BiJICTOIOE ITpaBa Miji3axuc-
HOTO, TIO-/IpyTe, BiH JIi€ IPU IIbOMY B iHTepecaxX CYCHiJbCTBA i /ep:KaBU, BUKOHYE
KOHCTUTYIIIHIIT 000B’sI30K HajlaHHs PodeciiiHOl MPaBHUYOI OMOMOIH, a 'y OKpe-
MUX BUITAJIKAX, IepedadeHnx 3aKOHOM — Oe30IIaTHO.

3BicHo, Haat0YM TPOGECiiHy TPaBHUYY JOTIOMOTY 0c00i, SIKa He BU3HAE CBOIO
BUHYBATICTh, 3aXMCHUK BUKOPUCTOBYE 3acobu 3axucty, nepeabaueni KITK Yipaiuw,
6epe aKTHBHY y4acTh y JOKa3yBaHHI BJACHOI IIPaBOBOI MO3MIIii, BiZICTOIOIOUN HEBH-
HyBaTicTh 0cOOH, i 11e TapaHTY€ PIBHICTh KOHKYPYIOUMX CTOPiH — OOBUHYBaYeHHSI
i 3axucty. [IpomoBxkyoun MipKyBaHHS y 3aJlaHOMY PYCJi, 3BE€PHIMOCS /IO TIOTJIS/IIB
norssiaiB B. B. Bamusipayka (V. V. Vapniarchuk), skuii 3ayBakye, 1m0 1eKaapyBaHHs

! Hasenena repminosoris KITK Yipainu 1960 p.
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BJIACHOI IPaBOBOI MO3MUILT Cy0O’€KTOM JO0Ka3yBaHHS IIOJISATA€ Y BUCYHEHHI IIEBHOTO
Te3WCy JI0Ka3yBaHHsI Ta HOro OOIPYHTYBAaHHS. YUeHHI 30CEpPeKY€E yBary Ha TOMY,
10 OOrPYHTYBaJbHA iSVIBHICTD € XapaKTepHUM OOOB’SI3KOBHUM aCIEKTOM YChOTO
KPUMIiHAJIBHOTO TIpoTiecyaabHoro noka3dyBaHHs [16, c. 180—181].

Binrak nmpodeciiina npaBHHYA JOIIOMOra 3aXMCHUKA B 0OCTOIOBaHHI 0COO0IO
MO3UIlii 3aXUCTY MEePeTBOPIOE JAEKJaPAaTUBHICTD HOPMATUBHOTO TOJIOKEHHS TIPO
PIBHICTb CTOPIH y peajibHi MOKJINBOCTI YTBOPEHHS PIBHOBAru MiK CTOPOHOIO 00BH-
HYBAUYeHHS 1 CTOPOHOIO 3aXHUCTY.

CxasaHe Jla€ MiCTaBU BHECTH IPOIO3UILIO MO0 PO3MIMPEHHS KOJa MiZICTaB
060B’I3KOBOI y4acTi 3aXMCHUKA Yy KPUMIiHATBHOMY TIpOBa/KeHHi. Ha Hamry xymKy,
y pasi gKII0 MiZ03pioBaHMii/00BUHYBaUYE€HUI 3asBJISIE PO OCIIOPIOBAHHS 3MIiCTY
MiI03p1U Y BUMHEHHI KPUMIiHAJBLHOTO MPABOIMOPYIIEHHS Ha JOCY/IOBOMY PO3CHiIy-
BaHHi, a00 NIPY HeBM3HAHHI cebe BUHHKMM Y CYAO0BOMY PO3IJIs/l, y4acTh 3aXUCHUKA
HOBUHHA OyTH BU3HAHA 0OOB SI3KOBOIO.

Bucnosxu. [pynTyounch Ha BUCIOBJIEHIH HaMM IIO3MIlI Ta HABEJEHUX apry-
MEHTaX, € CEHC 3aKOHO/IaBYO BPETYJIOBATH JOCTi/KyBaHe TUTAHHS, TOMOBHUTH
4. 2 ct1. 52 KIIK Ykpaiuu 1moJiokeHHsIM, BiITOBIAHO 0 SIKOTO y4acTb 3aXUCHUKA €
000B’SI3KOBOI0 ¥ KPUMIiHAJIBbHOMY IIPOBaZKEHHI 100 ocobu (0cib), sika 3amepedye
i103Py, BUKJIaleHy y HOBIZOMJIEHH] TIPO Ii03pY, Ta/a00 Ipu He BUSHAHHI 0C00O0I0
cebe BUHHUM IIijl Yyac CYZ0BOTO po3risay. Lle mosokeHHsT JOLiJIbHO BUKIACTH Y
Hoomy 11. 10, sskum ponoBuutu 4. 2 ct. 52 KIIK Ykpainu.

[Tepexonani, o BBefeHHS 000B’I3KOBOI y4acTi 3aXMCHUKA Y KPUMiHAJIBHOMY
MPOBAJKEHHI TIPK 3/1ICHEHHI 3aXKMCTy 0OCi0, sIKi 3amepevyioTh Mig103py, BUKIAAECHY
y MOBiZOMJIEHHI IIPO MiZI03PY Ha HOCYAOBOMY PO3CJiAyBaHHi, Ta/ab0 He BU3HAIOTh
BUHYBATICTh Y BUYMHEHHI KPUMIHAJBHOTO MPABONOPYIIECHHS, ¥ CYIOBOMY PO3TJISIi
OyJie BUCTYIIATH J0JaTKOBOIO rapaHTi€io 3abe3nedents 3 GOKY Jep/KaBU 3acaiu PiB-
HOCTI Iiepe/i 3aKOHOM 1 Cy/lOM.

3amponoHOBaHe CIPUATUME BJOCKOHAJIEHHIO BITYM3HSIHOTO KPUMIHATBHOTO
MPOIIEeCYabHOTO 3aKOHO/IAaBCTBA.
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Topical problems of legislative regulation of defense mandatory participation in criminal
proceeding

For a certain category of persons in particular cases legislator provides for a special procedure of
criminal proceedings as well as mandatory participation of a defender (Article 52, The Code of Criminal
Procedure) to create additional person defense guarantees in criminal proceedings. The article is devoted
to study of problem aspects of legislative regulation of defense mandatory participation in criminal
proceedings. The importance of defense mandatory participation is emphasized as rendering legal aid to
a person in criminal proceedings.

This article is devoted to study the importance of the mandatory participation of a defender in
criminal proceedings and on the basis of obtained data, with due consideration of international standards
of human rights protection in criminal proceedings, to submit substantiated author’s proposals as regards
the expansion of the circle of grounds for the mandatory participation of a defender in Ukrainian
criminal proceedings.

Within the topic of study we analyzed criminal procedural legislation in force, research works in
this area, decisions of European Court oh Human Rights, aiming to reveal deficiencies in law and submit
author’s proposals as regards their elimination.

According to normative sense of Article 52, The Code of Criminal Procedure of Ukraine, the
article gives classification of the grounds for mandatory participation of a defender depending on: 1)
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consideration of severity of a crime; 2) consideration of personal data of a defendant held criminally
liable; 3) peculiarities of criminal proceedings.

Proposals are presented aimed to improve legislative regulation of Ukrainian criminal procedural
law. It is proposed to add one more reason connected to the circumstance that the defendant denies
suspicion against him/her and/or denies his/her guilt in commission of criminal offense. The proposal
consists in addition to Article 52, Part 2, The Code of Criminal Procedure of Ukraine of new Item 10
postulating the mandatory participation of a defender in criminal proceedings against persons who deny
a suspicion as specified in Suspicion Notice on deny pleading guilty at court session.

Keywords: advocate; counsel of defense; suspect; accused; defense mandatory participation;
defense party.
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IIpoGeMHbIe BOIPOCH! IPUBJICYEHHS] K JAMCIMILIMHAPHOM M YTOJIOBHOH OTBETCTBEHHOCTH M€/[H-
IMHCKUX PaGOTHUKOB

IIpoanaruauposano HAYUOHAILHOE 3aKOHOOAMENLCMBO, KOMOPOe Dezyiupyem 60npocvl npusie-
UCHUS K Y2ON06HOU U OUCUUNIUHAPHOT OMGETMCMEEHHOCMU 34 MeOUYUHCKUE NPABoHapyuenus. Yema-
HOBIEHO, UMO Y20JI06HOE 3AKOHOAMENLCMBO 6 Chepe Pezyiuposanus Yeol06HOU OMEEMCmMEEeHHOCU 34
MeOUUUHCKUE NPeCMynIenus Hyicoaemcs. 8 ycosepuencmeosanuu, 6 wacmuocmu cm. 140 YK YepaunoL.
Ha ocnosanuu nposedeniozo obobuenus cyoebnoil npaxmuki coeiarn 6vi600 06 omcymcmeuu eounozo
nodxoda x onpedenenuio 066eKMueHoOU CMopPoHbl OAHH020 8UOA NPECMYNIEHUI.

KioueBbie cioBa: MeAUIUHCKIN PaGOTHHK; YTOJOBHOE TIPECTYIICHNE; AUCIMIIMHAPHBIN TPO-
CTYIIOK; YTOJIOBHOE 3aKOHO/IATEBCTBO; TPYAOBOE 3aKOHOIATENBCTBO.

ITocmamnosxa npoéaemu. JIxopax Bepuapa [loy cBoro yacy crpaBeiinBo
3ayBa’KyBaB, 110 MU He BTPATUJIM Bipy, MU TiJTbKW Tlepeaau il MeIudHiil mpodecii.
Takum yrHOM, JTiKapsiM OyJI0 HAJTAHO BUHSITKOBE MTOBAKHE CTAHOBUIIE, aJI€ TIPUPOJITHO,
1o GiJIbIA MoIIaHa MPUXOAUTE 3 OLIbIIOK BignoBigaxbhicTio [1]. CriskyBanHs 3
MEJIMYHUMU MPAIiBHUKAMHE JIA€ MiCTaBU CTBEPKYBATHU, IO 3/e0iJbIIOr0 BOHM
MalOTh JIOCUTDb ITOBEPXOBi 3HAHHS 1IPO IOPUUYHY BiJIIIOBIZIAbHICTD 32 IIPABONOPY-
meHHst y cdepi oxoponu 310pos’st. Ha Hamry aymky, Kpama o6i3HaHICTh MEIWKIB
MO0 IOPUANYHOT BiINMOBIZIAJIBHOCTI 3a 3JIOYMHK Yy cepi MeAUYHOI iITbHOCTI
crpusiia 6 TIOCUJIEHHIO TUCIUIIIHKA cepejl OCTaHHIX, a TAKOXK Jaia O 3MOTy YHUK-
HyTH 6€3I1iJICTaBHOTO MPUTITHEHHS IX 10 BiANOBIZaJbHOCTI a00 HEOOIPYHTOBAHUX
3BUHYBaueHb 3 OOKy mamieHTiB. I[iIKOM CIYIIHUM BHIAETHCS HAM TBEPAKEHHS, 1110
OJIHI€I0 3 HAWIIIKIJJIUBIIINX MMPABOBUX 1110311 € IOCUTD TIOIIKMPeHe YSBJIEHHS 1IPO Te,
1110 3aKOH, HaGpaBIIK YNHHOCTI, 3aTeH AisTi caM 1o cobi [2, ¢. 43]. Aue K 1iJKoM
OYEBUJIHO, IO 3aBKAN MAIOTh OyTH Cy0'€KTH, KOTPi BTIIOBATUMYTH 3aKOH Y JKUTTSI.

Bixg MeauuHuX IpamiBHUKIB BUMAra€TbCsl He TLIBKU HaJEKHHUN PiBEHb OCBITH
Ta BIAITIOBIZTHOI TATOTOBKH, ajie ¥ yBa)KHICTh Ta BIIKPUTICTH 10 cepr MPaBOBOTrO
peryJioBaHHS 1 HACHi/KiB mopynieHHsT npaBa. [lboMy acmekTy ciiji HajlaBaTu He
MeHIIle 3HAYEHHsI, Hi’K TATOTOBII /[0 MEAMYHOI isIJIBHOCTI, 0COOJMBO BPaxOBYIOUH
HETIOOJIMHOKI BUTIAJKU CYIIEPEeYIMBOTO TJIyMaueHHsd 3akoHozaaBcTBa [3]. CiyiHo
3a3HAYaAlOTh yYeHi, 0 y AUXOTOMII 100 TpaB 000X CTOPiH Ma€ OyTH 3M0POBUIA
Gamanc [4]. [locsaratu Takoro GamaHcy Tpeba IUISIXOM OTPUMAaHHSI 3HaHb TIPO I0PU-
JUYHY TIPUPOAY AUCIUTIIIIHAPHOI Ta KPUMIHAJIBHOI BiZIIOBIIAIBHOCTI, 30KpeMa
MeINYHUX TPaIliBHUKIB.

Ananiz ocmannix docaioxcensv i nyonikauii. IlpoGiema 3/J104MHIB Ta Kpu-
MiHAQJIbHOI BiIOBIAQJIBHOCTI MEAMYHUX MPAIliBHUKIB € OAHIEI0 3 HANHOIIBII auc-
KYyCIHHUX K y MeAMYHIN, Tak i y IpaBOBiil Hayll, Mo3agKk MOTpedye 0COOIUBUX
3HaHb, 3aCTOCYBAaHHS CHEIiaThHUX METO/IB PO3CaimyBaHHg. KOMIIEeKCHI pO3BiIKN
[IUTaHb [IPABOBOIO PEryJIIOBaHHS MEAWYHOIL J[iIJIbHOCTI 3HAYHOIO MipOIO 3a4illaloTh
KPUMiHAIbHO-TIPaBoBi mpobsemu. 11i Ta iHIT MPUYMHU 3yMOBJIIOIOTH HEOOXiHICTh
BUBYEHHS MUTAHHA KPUMiHAJbHO-TIPABOBOI Ta AUCIUIIIIHAPHOI BiJMOBIIaIbHO-
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cTi MeAMYHUX mpaiiBHUKiB. OcTaHHIM YyacoMm mpobJjeMa MPUTATHEHHS 0 KPUMi-
HaJIBHOI BIAIIOBIZAJBHOCTI 32 MEeAUYHI 3JI0YNHU Ha6yBa€ OLIBIIOI aKTyaTbHOCTI,
(S. V. Hrynchak), H.O. TIyroposoio (N.O. Hutorova), JI. H. [lemko (L. N. Deshko),
B. II. 3a6moupkum (V. P. Zablotskyi), C. P. lytuak (S. R. Dutchak), I. O. Hixki-
tinoro (I. O. Nikitina), M. O. Oruery6osum (M. O. Ohniechubov), B. 10. Cre-
menko (V. Yu. Stetsenko), I. §I. Centoroio (I. Ya. Seniuta), B. B. Tarapkiaum
(V. V. Tatarkin), I. B. Ye6orapsosoto (H. V. Chebotarova), O. B. UepBounux
(H. V. Chebotarova) ta iHIIMMU HayKOBIISIMHU.

HaykoBo-TeopetnuHe MiArPyHTsI AOCHIPKEHHS AUCIUILIIHAPHOI BiITIOBI/1ab-
HOCTI TIPAIliBHUKIB CKJIAJAI0Th Mpalli TaKWX BijoMux ydeHux, sik M. 1. Tamun
(M. I. Inshyn), A. M. JlymuikoB (A. M. Lushnikov), M. B. JlymuikoBa
(M. V. Lushnikova), C. M. Ilpuaunko (S. M. Prylypko), O. I. IIpoueBcokuii
(O. 1. Protsevskyi), O. M. dpomenko (O. M. Yaroshenko) ta iH.

Hespaskaroun Ha YMcjIeHHI IPYHTOBHI HayKOBi pO6GOTH, BBAKAEMO, 10 MUTAHHS
MPUTSTHEHHS 10 AUCITATLTIHAPHOI Ta KPUMIiHAJIBHOI Bi/IITOBIIaIbHOCTI MEUIHUX TIpa-
I[IBHUKIB TIOTPeOYE CBOTO MOAATBIIOTO JAOCIPKEHHS 3 ypaXyBaHHIX 3aKOHOABUMX
3MiH Ta MPABOTBOPYOI Ais/IbHOCTI €Bporielicbkoro cyay 3 mpas Jioauan. Came M
i 3yMOBJIeHA AKTYATbHICTh HAMIOT TyOJTiKaItii.

Memoto cmammi € xapaKkTepuCTUKa HAIliOHAJIBHOTO 3aKOHO/IABCTBA, IO Pery-
JIOE€ TIUTAHHS MIPUTSTHEHHS /10 AUCITUIIJIIHAPHOI Ta KPUMiHAJIbHOI Bi/IIIOBIIaJIbHOCTI
MeINYHUX TIPaIliBHUKIB.

Buxaao ocnoenozo mamepiany. Ilpo akryaibHicTh 0OpaHOi TeMaTUKU
CBIIUNTH TIpelle/leHTHA MpaKTuKa €BPOMENChbKOTO CyAy 3 TpaB JIOAWHU (1aii —
€CILN). Y pimenni «Apckas npotu Yrpainu» (Arskaya v. Ukraine) (2014) (3asBa
Ne 45076/05) €CIIJI 3a3HaumB TaKe: <... IPUHIAIY, BTijeHi y cT. 2 KonBewitii,
3aCTOCOBYIOThCS Y cepi rpoMacbkoro 310poB’s. T1o3uTuBHI 060B’A3KM JiepiKaBH,
BTiJIEHi y 11ilf cTaTTi, BUMAraloTh Bij Jlep:kaB NpUITHATH Bi/IMOBiIHE 3aKOHO/IABCTBO,
sKe 6 3MyIIyBaJIO JAePsKaBHI I IPUBATHI 3aK/IaJ1 OXOPOHU 3I0POB’Sl BXKMBATH HAJIEK-
HUX 3aXO/IiB JIJIST 3aXUCTY KUTTS IXHIX manienTiB. [li npuHIMIN TakoX BUMaraioTh
CTBOpeHHs e(heKTUBHOI Ta He3aJeKHOI CYZI0BOI CUCTEMU JIJIsT TOTO, 100 MpUYMHA
CMePTi NallieHTiB, 3yMOBJEHA JisIMU MEJIUYHUX IPAIiBHUKIB Yy JEPKaBHOMY 4M
IPUBATHOMY CEKTOPI, OyJia BCTAaHOBJIEHA, 2 BUHHI 0COOM MTOHECIN BiIMOBIIaIbHICTb.
Y cdepi HaaHHA MEAMYHOI JIOTIOMOTH BiJIMOBA BiJl IEBHOTO JIIKYBaHHS MOKe HEMMU-
Hyde IPU3BECTH 10 (aTaabHOrO HACIIAKY, IPOTE JIKyBaHHS, sIKe IIPOBOAUTHCS 6e3
3rO/I1 IICUXIYHO KOMIIETEHTHOTO JIOPOCJIOTO IAIlI€EHTA, CBIAYUTHME [IPO BTPYYAHHS Y
disuuHy 1iIicHICTh 0cOOM Y croCiO, KMl 3adinaTrMe 1pasa, nepenbaveni cr. 8 Kon-
Bentrii. OxHak cT. 2 KoHBeHIIT BTI/IIOE MPUHIIAT CBSATEHHOCTI (HEIOTOPKAHHOCTI)
JIIOJICBKOTO >KUTTS, 1[0 € HAOYHUM y BUIIQJIKY JiKapsl, SKUil 3aCTOCOBYE CBOI HABUKU
JUISE TOTO, 0O PATYBATH JKUTTS, Ta IIOBUHEH AisSTH B SKHANKPAILIMX iHTepecax Ialfi-
€HTa...». Takox y cBoemy pimenHi y cmpasi «Kcoma npotu Pymywnii» (Csoma V.
Romania) (2013) (3asBa Ne 8759/05) €Bporieiicbkuii ¢y 3 TpaB JIOANHN 3a3HAYNB
npo Take: «Cyj 11e pa3 HaroJioniye, no Kpainu, ki patudikyBasu Konseniiio,

ISSN 2414-990X. Problems of legality. 2021. Issue 152 137



KPUMIHAJIbHUI MPOLEC TA KPUMIHAJIICTUKA

3000B’sI3aHi NPUITHATH IPaBUJIa, sKi 3000B’I3yBaTUMYTh SK IPUBATHI, Tak i gep-
JKaBHI 3aKJIaZIM OXOPOHU 37/I0POB’ST BXKMBATU a/ICKBATHUX 3aXOJIiB /71T 3aXUCTY SKUTTSI
narienTis> [5; 6].

AxicTp MeIUIIMHY 1 BIAHOCUHM y CUCTEMi «JTiKap-Tali€eHTs MPsIMO OB sI3aHi,
TOMY HE33/I0BIJIbHA CHCTeMa 3aXMCTy IpaB Malli€HTA, BiZICYTHICTh HATEKHUX MeXa-
HIi3MIB CTpUMYBaHHSI, 3a1100iraHHsI i BiZMOBIZaJIbHOCTI 3a iX BUMHEHHS CTAIOTh IIPH-
YMHOIO He JIIIe CUCTEMHOCTI MTOPYIIeHb, a 1 3HU)KEHHSI PiBHS MEJAMYHOIL J0TTOMOTH
B 11isiomy. HekomneTeHTHICTh JIiKapiB i HU3bKWU PiBEHb HAJIAHHS MEJMYHOI JI0T10-
MOTH TSITHE HACTAHHS BiJIIOBIZIATBHOCTI MEWKIB 3a CBOi [ii [7]. AKX cTBEP/IKYIOTh
JOCJIIHUKY, JOCKOHA/IA [IPaBOBa perjaMeHTallis 06’ €KTUBHOCTI BiANOBIZaJbHOCTI i
HEBIJIBOPOTHOCTI TOKapaHHs JIiKapiB, 0 BUMHWUJIM KPUMiHAJbHO KapaHWU 3JIOYWH,
nocuoe cdepy AepKaBHOIO KOHTPOJIIO 3a Ge3MeYHICTIO MEAMYHOI JOIMOMOrH Ta i
SIKICTIO, 320€31eUy0ur TaKUM YIHOM TIpaBa BJACHUX MPOMAJISH Ta BUCOKUN aBTOPH-
TET MeIUIMHU B 1iomy [8, c. 56].

ITutanHg TpUTATHEHHS MEIUYHUX TPAIiBHUKIB /10 BiAIMOBIJAJILHOCTI 3a MOPY-
IIEHHSI TPYIOBOI TUCIUTLTIHN Y1 HEBUKOHAHHS MOCAIOBUX 00OOB’SI3KIB B3arai, a TUM
raye B yMOBax IaH/[eMil Ta OroJioleHoro B YKpaiHi KapaHTHHY, 3aJUIIAETHCS IPO-
GJIeMaTIYHUM, JIesIKi JIKYBaJIbHI 3aKJIa/1 B CHJIY PI3HUX, B TOMY YHCJI i 06’ €KTUBHUX
MIPUYYH, JOTTYCKAIOTh MOCTA0IEHHST KOHTPOJIIO a0 OCUTh (hOPMAIBHO THAXOASTD JI0
TPYIOBOI TUCIUILIIHY, He 320e3MedyIoun HalaHHsT TOCTYITHUX Ta SIKICHUX MEJIUYHUX
MOCJTYT TPOMAJISTHAM, 10 JIOCUTHh HETATUBHO BiJIOMBAETHCST HACAMITEPE] HA HE3aXUIIle-
HUX, MaJi03abe3MeYeHnX BepCTBaX HaceJeHHs. MaloTh Miclle TaKi HeraTHBHI SIBUIIA,
gk GailysKicTh Ta TpyOe CTaBJIeHHSI MEIUYHOIO MEePCOHAY /0 TAIiE€HTIB, 10 1HO/I
IPU3BOMTD [0 JIKAPCHKOro He0aNbCTBa Ta XaJaTHOCTI. 3BUYAHO, UM HETaTUBHIM
SIBUIIIAM € II€BHI MOSICHEHHS: 3HaYHe HaBaHTAKeHHS Ha MeJAMYHUI ITepcoHal, He3a-
XUIIEHICTD BiJl MOKJIUBOTO 3apa’keHHS Ta BUCOKUU PU3UK 3aXBOPIOBAHHS, HU3bKUM
piBeHb 3apObITHOI TIATH, HEJIOCTATHE Jiep/KaBHe (hiHAHCYBAHHSI TOIIO. YTIM, Iie He €
BUIIPAB/IAHHAM, a/I)Ke KOKeH MeJMYHUI MPpaIiBHUK IIPU CKOEHHI AUCIUILITIHAPHOTO
IIPOCTYIIKY IIOBMHEH HECTH BiIIOBiIATbHICTD.

wncnyminapHa BiMOBIATbHICTh MEAMTHOTO TPAIliBHUKA — I1€ OKPEMUU BU/I
IOPUIMYHOI BiJITOBIIAJIBHOCTI, sIKAa HACTA€ y Pa3i BUMHEHHSI MEIMYHUM TIPAI[iBHUKOM
MUCITUTLTIHAPHOTO MPOCTYIIKY. Juciurrinapraa BiiMOBiAaIbHICTh METUYHUX TTPAITiB-
HUKIB HACTA€ HE TIJTbKHU 32 CKOEHHS JUCIUIIIHAPHOTO TPOCTYIIKY, & i MTOPYIIEHHS
MOpPaJIbHUX Ta €TUYHUX HOPM, OCKLITbKU TPAIIBHUKM I1i€1 KaTeropil MOBUHHI JOTPU-
MYyBaTHCs BUMOT MPOQeCiiiHO1 eTUKH, TTOBAarW YecTi i Ti/THOCTI /0 TPOMaJIAH (XBOPHUX).

3arajiomM JUCIUITIHAPHUM TPOCTYTIKOM € TIPOTHITPABHA BUHHA JIist Y1 O€3/Tisiib-
HICTB, 1[0 BUPAKAETHCS Y HEBUKOHAHHI UM HEHAJIEKHOMY BUKOHAHHI TTPAIliBHUKOM
TPYAOBUX OOOB’SI3KiB Ta IHITMX BHUMOT MOKJIAJEHWX Ha HHOTO 3TiAHO 3 TPYIOBHM
3aKOHO/IAaBCTBOM, 1HIIMMHU CIIelia/JIbHUMU HOPMaTHBHO-IIPABOBUMHU aKTaMU, 32 SKe
MOsKe OyTH 3aCTOCOBAHO JAUCIUTLIIHAPHE CTSTHEHHSL. SIK Gy/ib-sIKe TPaBOIOPYIIEHHS,
JVCITUTLTIHAPHUNA TTPOCTYTIOK XapaKTEePU3YEThCST CYKYITHICTIO 00’ €KTUBHUX i Cy0’€K-
TUBHUX O3HAK, [0 HA3MBAIOTHCS CKJIAIOM TIPABOTIOPYIIEHHS: Cy0' €T, cyO' eKTHBHA
CTOPOHA, 00’€KT, 00’EKTUBHA CTOPOHA.
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Cy0’eKTOM AMCIUILIIHAPHOTO TPOCTYIIKY € MeAudYHuil mpamiBHuk. Ha gymKy
O. C. lllykina, TOHATTST «<MEIMYHUI TPAI[iBHUK» MOKe PO3TJTISAATUCS Y TMTUPOKOMY
Ta BY3bKOMY 3HaueHHX. Tak, y IIMPOKOMY 3HAU€HHI ITiJi MEIUYHUM IpalliBHUKOM
y4YeHUl posymie 0coly, sika 3/IiHCHIOE MEUYHY [isSJIbHICTh HA 3aKOHHUX Ii/[CTaBaXx,
a B Y3bKOMY — OKPEMY KaTeTOPil0 HallMaHWX IPAIliBHUKIB, SIKi BUKOHYIOTb CIIEIH-
(iury TpynoBy (GyHKIN0. Y By3bKOMY 3HAUEHHI MeIMYHUI TIPAIliBHUK — Tl (hi3ndHa
ocoba (rpoMajgstHUH YKpaiHu abo iHO3eMHUIT TPOMAISTHUH), SIKa OTPUMAJia BUIILY,
cepeiHio MeanyHy abo apMaleBTUUYHy OCBITY Ta TPONIILIA MOAJBIINY CIeIiaJbHy
HiZAroToBKY ab0 MepemniiroTOBKY, BiJIOBIA€ €AMHIUM KBaJidiKal[ililHUM BUMOTraM,
0 TiATBEPKYETHCS MOKyMeHTamMu (cepTudikaTtoM crerianicta), B3saa Ha cebe
eTndHi 3000B’sI3aHHsT 3HATH 1 BUKOHYBATH BUMOTU MEJMYHOI JIEOHTOJIOTIT Ta yKJiajia
TPYZOBUM OTOBIP i3 JIilleH31HHOI0 MEIMYHOIO YCTAHOBOIO HA 3/[IICHEHHS MeIUYHOI
nistmpHOCTI [9, ¢. 7-8].

OG’ekTOM € Te, Ha 110 HAIIPaBJIEHO MTPAaBOMOPYIIIEHHS, sIKi B KOHKPETHIN opraHi-
3allii 00’eIHYIOThCS Y BIAIOBIZAHY CYKYIIHICTh — BHYTPIIHII TPYIOBUI PO3NOPSIIOK
Ta HOPMH MeAnYHOI geoHTo 0ril. O6’€KTUBHOI CTOPOHOI JUCIUILIIHAPHOTO IIPO-
CTYTIKY € CYKYITHICTh 30BHINTHIX O3HAK, SIKi HOTO XapakTepu3yioTh. /o HUX HaleXaTh:
a) IPOTUIPABHICTD /il a0 Ge3AiAAbHICTD MEAUYHOTO TpaliBHUKa (POOOTOABII),
1110 BUSIBJISTIOTHCST Y HEBUKOHAHHI a00 HEHAJIE)KHOMY BUKOHAHHI TPYZ0BUX 0OOB’SI3KIB
Y1 TIEPEBUIIEHH] CTy:KOOBUX TTOBHOBAKEHD SIK (DOPMAIbHUIT aCIIEKT Ta MIKiTMBUIA
HACJIIIOK SIK 3MICTOBHMH acrekT; 6) MPUYUHHUI 3B’SI30K MiK MTPOTUIIPABHUMU JisSIMU
(6e3isIbHICTIO) Ta MIKIAJTMBUMY HACJIIKAMU, 1[0 BUHUKJIM B PE3YJIBTATi IIUX MPO-
TUIPABHUX i1 (6e31isIbHOCTI).

[TpoTunpaBHi MOPyIIEHHST — HOPYIIEHHS OY/Ib-IKUX TPYAOBUX 000B’SI3KiB, BI3HA-
YeHUX TPY/IOBUM JIOTOBOPOM, KOHTPAKTOM, aKTaMU JIeP;KaBHOI BJIaJI1, IOPYYECHHAMUI
KEepiBHUKIB, MPUUAHATUX Y MeKaX iX TMTOBHOBAXKE€Hb, HAKa3iB i PO3MOPSKEeHb KePiB-
HUKA, KO BOHU MAIOTh 3aKOHHWI XapakTep, Ta IHIMMHA HOPMaM# 3aKOHO/IABCTBA.
HeBukoHanHst a60 HeHaeKHE BUKOHAHHS MEIUYHUM MPAI[iBHUKOM HOTO TPYAOBUX
000B’s13KiB Ma€ OyTH He TiJIbKU IPOTHIIPABHUM, a i Y3rOAKYBATHCS 3 TPYHAOBOIO
(dYHKIIE€I0 1[bOTO MpalliBHUKA: KOJO TpaB Ta 000B’sI3KiB Mae OyTH BU3HAYEHO Y
TPYZIOBOMY JIOTOBOPi, KOHTPAKTIi, MOCAA0OBIil 1HCTPYKILil, MpaBUIaX BHYTPIITHHOTO
TPYZILOBOTO PO3TOPSIJIKY.

Buna, sK i TpoTUIIPaBHICTD MTOBEAIHKY MEAWYHOTO MPaIliBHUKA, € TIEI0 03HAKOIO,
[0 HeOOXijHA /TSI CTAaHOBJIEHHSI caMOTO (haKTy BUMHEHHsI IMCIUILIIHAPHOTO TIPO-
crynky. HeoOxiHO m0BeCTH HASIBHICTH BUHU B [isIX 94U O€3/isLIBHOCTI MpaIliBHUKA.
BceranoBiieHHIO THIsITAE TOM (haKT, M0 MEAMYHUN TPAIiBHUK CBIZIOMO JIOIyCKaB abo
Ga’kaB HACTaHHS IIKIJTMBUX HACJIAKIB Bix cBo€El moBeminku [10, c. 551].

ITix yac yctaHOBJIEHHSI BUHM MEAMYHOTO TIpalliBHUKA HEOOXiTHO BPaxOBYBaTH,
4yt OyB MPOSABJIEHUN HUM TaKUH CTYIiHb A0AiMBOCTI i 06a4HOCTI, IO JT03BOJISIE
BCTAaHOBUTH,/BUKJIIOYMTH MOKIUBI a00 MiHIMi3yBaT HEMUHYYI PUSUKK Bijl MeId-
HOTO BTPYYaHHS [IJIs1 3/I0POB’ST TMAIlieHTa. Y 1IbOMY pasi MeIMYHUIl MpaIliBHUK Oy/e
HECTH BiJINOBIIAJIbHICTD TiJIBKY 3a CBOI Jlii, ajle He 32 HeIOCKOHAMICTh PiBHS PO3BUTKY
MeaunmHu. 11lo crocyerses nporunpasrocti, O. C. llykin nmpornonye po3smmpene
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TJIyMaueHHs MOHSTTS MPOTUIIPABHOCTI Aill MeanMuHOro npaiiBuuka. [IporunpasHicTb
mpoeciiiHnX MeTUIHNX i TpaIliBHUKA OXOILTIOE He TiJIbKU TOPYIeHHS MeTTIHIM
MPAI[iBHIKOM HOPM IPaBa, a Y HEOOXITHUX BUIMAIKAX 1 3ara/IbHONPUNHATUX Y Me/U-
IIWHI MPaBUJI BUKOHAHHA TpodeciiiHuX il y KOHKPEeTHIN cutyartii [9, ¢. 7].

HeoOXiHNM eJIeMEHTOM € BUSIBJIEHHST TIPUYNHHO-HACIIKOBOTO 3B'S13KY MisK BHH-
HUMU JIisIMU Ta TIPOTUTIPABHOIO MTOBEIIHKOIO MPaIliBHUKA 1 MTOPYIIIeHHSAM HOTro TPYA0-
BUX 000B’s13KiB. Takuii 38’130K HacaMIIepe/l A€ BiAIOBIIb HA MUTAHHS YU MOKe OyTH
MTOKJIa/IEHO Ha BUHHOTO ME/IMYHOTO TPAIliBHUKA JAUCITUILIIHAPHY BiZIIOBIZIATbHICTb.

Daky/ bTaTUBHUMHU €JIEeMEHTaMU JUCIUIIIHAPHOTO TIPOCTYIIKY € MicIle Ta 4Yac
iioro BumHeHHs. [[isTHHS mpalliBHUKA MOKe BU3HABATUCS SIK AMCITATIIIHADHUN TIPO-
CTYTIOK TLJIbKU 32 YMOBM BUYMHEHHsI HOTO Ha POOOTI Ta B MesKaX poOOUOTO Yacy mpu
BUKOHAHHI TPYZOBUX 00OB’SI3KiB, YaCOM BUMHEHHS IIPOCTYIIKY € OY/Ib-sIKUIl Hepioj
ACTPOHOMIYHOTO Yacy, sikuii 3a rpadikoM poOOTH BBAKAETHCS ISt MPaIliBHUKA POOO-
yum gacoM. [1lomo Miciig BUMHEHHST MPOCTYIIKY, TO Ile MOKe OyTH Oy/Ib-siKe MicIle,
Jle MeIMYHUM TTPaIliBHUK BUKOHYE CBOIO TPYAOBY (DYHKIIITO.

OsHakam¥ JMCIUIIITHAPHOTO MPOCTYIKY €: 1) BuHa mpaitiBHuKa (poOOTOAaBIIN);
2) nporunpaBHicTh Aiil (6€3AisIIbHICTD), M0 BUSBJSIOTHCS Y HEBUKOHAHHI abo
HEeHaJIeXKHOMY BUKOHAHHI TPYAOBUX 000B’SI3KIB UM II€PEBUILEHHI CIyKOOBUX TIOBHO-
BakeHb; 3) MPUYMHHUN 3B’S30K MiK MPOTUIPAaBHUME AissMu (Oe3/isIbHICTIO) Ta
mKigBUME Hacsiakamu. HenoseneHicTh xoua 6 OHOTO 3 IMX €JIEMEHTIB BUKJII0YAE
HAsIBHICTD IUCIUILTIHAPHOTO mpocTynky [10, ¢. 552].

[Tpu obpanHi Buay crsirHenns (a 3rigHo 3i c1.147 Kojekcy 3aKoHIB 1Ipo mpario
VKpaiHu [0 TOPYIIHUKA TPYAOBOI AUCHUILIIHA MOKe OYTH 3aCTOCOBAHO TiJIbKK OJIVH:
abo goranHa, abo 3BiJbHEHHS) BJACHUK a00 YIIOBHOBAa)KEHWII HUM OpraH IOBUHEH
ypaxoByBaTh BCi 0OCTaBMHM BUYMHEHHSI TPOCTYIKY, a TAKOXK MOMEPEIHI0 PoOOTY
npamiBuuka. [Ipore Bignosigno no cr. 152 Kozgekcy 3akoHiB mpo mpaiio YKpainu
BJIACHUK 200 YIOBHOBA)KEHWIT HUM OPraH Ma€ TPAaBO 3aMiCTh HAKJIAMAHHS JUCIIH-
IJIIHAPHOTO CTATHEHHS Iepe/aTy MUTAaHHS PO MOPYILIeHHS TPYA0BOI AUCIUILTIHI
Ha PO3IJIsL TPYAOBOrO KOJEKTUBY abo itoro oprany. Jlo 3acTocyBaHHSI IMCIIMILII-
HAPHOTO CTSITHEHHST BJACHUK ab0 YIMOBHOBaKEHUI HUM OpraH MOBUHEH 3aKajaTH
BiJl MOPYITHUKA TPYAOBOI AMCIUTIIiHY TucbMOBe nosicienHs (cT. 149 Kogexcy). 3a
KOJKHE TIOPYIIEHHS TPYAOBOI AUCIUILIIHU MOKe OyTH HAKJaIeHO JIUIIE OJHE JINC-
LUIJIIHAPHE CTATHEHHS.

Ak caynHo 3a3HaYalOTh OKpeMi HAyKOBIll, BEJIMKUM HE0JIKOM YHHHOTO 3aKO-
HO/IaBCTBa € Te, 110 Ha MEAWYHUX TMPAIliBHUKIB, BiJl HAJEKHOI AISJbHOCTI SKUX
3QJI€KUTD JKUTTS 1 3I0POB’S JTfo/Ielt, PO3TMOBCIO/KYETHCS [Iis JUIIE 3aralbHIX HOPM
TPy/Z0BOTO 3aKoHO/MaBcTBa [11, c. 66].

3arajioM BapToO 3BEPHYTHU yBary, 10 3aCTOCYBaHHSI TPOMA/ICbKUX CTATHEHD KOJIEK-
THUBOM (TOBAapUCHKUX 3ayBa)KeHb UM TPOMAJICBKUX JIoraH 3a cT. 9 3akony «IIpo Tpy-
JTOB1 KOJIEKTUBM 1 TJIBUIIIEHH 1X POJIi B YIIPaBJiHHI MATPUEMCTBAMU, YCTAHOBAMU,
OpTaHisaIisiMu» ) Hapasi € JJOCUTh eK30TUIHUM 3aXO0/I0M, MPOTE IIe 3YCTPIYaeThCs
Ha TPAKTUIll HA BEJWKUX MiIIPUEMCTBAX,/yCTaHOBAX i MOKe OyTH BUKOPUCTaHE
POOOTOIABIIEM.
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Tax, 3oxkpemMa B OfiHiHl i3 CcTIpaB NPU TPUNAHSATTI PillIeHHS TIPO 3BiIJIbHEHHS Men4-
HOTO TIPAIliBHUKA OYJIO B3SITO /IO yBarW CaMe «TOBApPUCHhKE 3ayBasKE€HHsS» Bil TPY-
JIOBOTO KOJIEKTHUBY, TIPO 1ie Hierbest y noctanoBi BCY Bin 07.05.2020 p. y crpasi
Ne 333/1839/19. Bepxosaum Cynom nipu posriszi cripasu 3a mozoBom OCODBA 1
1o KY «Tepuropianbhe meauute o6 exnanis «O0IacHUN 1EHTP €KCTPEHOI 10I10-
MOTH Ta MEeIMYHUX KaTacTpod» «3aropidbKa CTaHIlis eKCTPeHo1 (MIIBU/IKOI) Mend-
HOI JIONIOMOTH» NP0 CKaCcyBaHHs HaKa3y MO 3BiIbHEHHS, IIOHOBJIEHHS HA POOOTI Ta
CTSITHEHHS CEPEIHBOTO 3apPOOITKY 3a Yac BUMYIIEHOTO TPOryry GyJ0 BCTAHOBJIEHO,
mo OCODBA_1 mpaimoBaia Ha TIoca/ii MeIUYHOI CeCTPU-AUCIIeTYepa 3 MPUNMaHHSI
BUKJIMKIB Ta Iepeadi ix BUI3HUM OpurajaM IIBUIKOI MEIMYHOI JOIIOMOIH OIlepa-
TUBHO-McIieTyepcbkoro yrpasiinas KY «Tepurtopianbie meandtne o6’ €IHAHHS
«ObjiacHMiI TIEHTP eKCTPEHOi JOIIOMOrM Ta MEeJUYHKMX KaTacTpod» «3amopisbka
CTaHIlig eKCcTpeHoi (IIBUAKOI) MeIUYHOI TOTOMOTH» OyJia 3BiJIbHEHA 3 MOCAAN Y
3B’SI3Ky 3 CHCTEMATHYHUM HEBUKOHAHHSM (€3 TIOBaKHUM ITPUYUH 000B’A3KiB, MOKJIA-
neHuM TpymoBuM goroBopoM 1. 3 ct. 40 K3nll Ykpainu. Tak, 7 6epesnst 2018 p.
OCOBI 1 6y.a orosiomniena oratHa 3a rpy6e MopyIieHHsT HOPM MEIAMYHOI €THKHU Ta
JIEOHTOJIOTI], MiZICTAaBOI0 MPUTATHEHHS /0 JUCITUILIIIHAPHOI BiJITOBIIATBHOCTI CTajIa
ckapra OCODBMU 4 mipo Te, mo 1 ciuns 2018 p. o 21 roa. 23 xB. BiH 3aresedonyBas
Ha JIUCIeTdepChKUil mysibt «103» 3 MEeTOM0 3MICHUTH BUKJIUK OPUrajiut /I HaJlaHHS
MennaHOi goromoru ¢Boit Mmatepi OCODBA 7 1939 poky HapomkenHs, aje aucrieTyep
ciyxOm «103» BUKJIMK He 3apeecTpyBaja, epepBaja PO3MOBY i KMHYJIA CJIYXaBKY,
yM (haKTHYHO 3HEXTYBATAa CBOIMHU TIOCAZIOBUMHU OOOB’sI3KaMU, BiIMOBUJIA Y TIPHIi-
HATTI €KCTPEHOr0 BUKJMKY IBHAKOI JOTIOMOTH, TOOTO po3baBujia XBOpPY 0co0y
rapaHTOBAHOTO MpaBa Ha eKCTPEHY MEJNYHY JOMOMOTY, 10 € GE3yMOBHOIO TTiICTABOIO
JUTST TUCTIMTIIIHAPHOT BiIMOBIIATBHOCTI He3a/IeKHO BiJl HASIBHOCTI ab0 BifiCyTHOCTI
ckapru xoporo. 1 xostast 2018 p. OCOBA 1 3HOBY Oysia IPUTITHYTA [0 JUC-
[UIUTIHAPHOI BiIIOBIANBHOCTI, 1i1 OyJI0 OTOJIONIEHO JOTaHy 3a PO3MOBCIOKEHHS
Hero KoH(pigeHiaabHOT iH(hOopMallii IpUBaTHUM PUTYaTbHUM CJIYKOaM PO CMEPTh
MaIfienTa, MicJasg Y0oro 0 POANYIB HOro cTanu HAAXOIUTH I3BIHKU MTPUBATHUX PUTY-
ANbHUX CJIY:KO, sIKi TIporoHyBasu cBoi mocayru. 16 xosTHs 2018 p. MeanuHa cecTpa
OCOBA 1 npwuitasma HeKkBaTi(hiKOBAaHO BUKJIWK, TPAKTYBAJIA TPUHHATY iH(MOPMAITiio
Ha CBiif pO3Cy/l, He YTOUHIOBAJIA BUCOTY TMAJ[iHHS TIOCTPAKIATIOTO Ta XapaKTepy 1oro
TpaBMH, He 3’sICyBaJIa, 10 Majia Micile BUpOOHUYA TPaBMa, YUM TIOPYIINJIA MOCATOBI
incrpykiiii, Hakaz MOJ3 «IIpo 3aTBepiskeHHST Ta BIPOBAKEHHS MEUKO-TEXHOJIO-
TYHUX JOKYMEHTIB 31 cTaHAapTU3aIlii eKCTPEeHOI MeANYHOI JOTOMOTH» Bif 15 ciums
2014 p., u. 2 ct. 8 3akony Ykpaiau «IIpo excrpeny menuuny ponomory». [lutanus
npo nopymerHs Tpyzaosoi auctumainu OCODBU 1 6yo mepexano Ha pO3TJIs
TPYIOBOTO KOJIEKTUBY, PIllIEHHSIM SKOTO il OTOJIOIIEHO I'POMAJICbKe CTATHEHHS Y
BUTJISIZII TOBApUChKOTO 3ayBaskeHHs. Hakaszom Bix 4 Gepesnst 2019 p. OCODBA 1
3BUIbHEHA 3 TIOCA/IN Yepe3 CHCTeMaTuYHe HEBUKOHAHHS 0OOB’SI3KiB 6€3 TOBasKHIX
OPUYUH Y 3B’I3KY 3 THUM, 1[0 HEOOIPYHTOBAHO BiZIMOBWJIA Yy HPUMHATTI BUKIUKY
3 TMPUBOJIy TPaBMU PYKHU (€JEeKTPOHHE 3BEPHEHHS), SKe € «eKCTPEHUM» 3TiJTHO 3
[Tocranosoro Kabinery MinictpiB Ykpainu Big 21 mucromamga 2012 p. Ne 1119,
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Yeranosusiy, 1o potsrom poky OCODBA 1 aBiui nputsrasacs 10 AUCIUTIIIIHAPHOT
BI/INIOBiIAIBHOCTI 32 HeHaJIeKHe BUKOHAHHS TPYAOBUX 00OB’3KiB, Ma€ TOBapUCHKE
3ayBaXKEHHS TPY/I0BOTO KOJIEKTUBY, 3HOBY 3/IiICHMJIA AUCIUTLIIHADHUN MTPOCTYIIOK,
6e3MicTaBHO Bi]MOBUBIIN IIPUIHATH €KCTPEHUI BUKJIUK IIBUKOI JIOIMOMOIHU, HE
odopMmIa MMCbMOBY BiJIMOBY 1 He Hajlajla peKOMeH/1alliil 1110/10 3BepHEHHS Y Bi/lIo-
BiIHWH JiKyBasibHO-TIpodiakTHUHNi 3akaaj. Bepxosuuii Cyz Ykpainu ocTaHOBUB
kacaiiiny ckapry OCOBA 1 zanumuTtu 6e3 3agoBosienns [12].

He moske OyTH mificTaBOIO /IJIsT IPUTSITHEHHS 10 AMCIUILTIHAPHOI Bi/IMOBIiIaIbHO-
CTi MEINYHUX TIPAIiBHUKIB HEBUKOHAHHST 000B’SI3KiB, sIKi He 00YMOBJIEHI TPYZIOBUM
JIOTOBOPOM 1 TIPO SIKi MpaIliBHUKKU He GyJin TPoiH(hOpPMOBaHi HaleKHUM YiHOM. Kpim
TOTO, HEe MOKHA CTAaBUTH Y BUHY MeINYHOMY ITpaIliBHUKY HEBUKOHAHHS CBOIX I10Ca-
JIOBUX 00OB’SI3KiB 3a BiICYTHOCTI HAJIE)KHOTO MEANYHOIO YCTAaTKyBaHHS, HOPMaJIbHIX
YMOB TIpalli, HaJie;kHO1 KBaTi(iKaIlii MeJ[MYHOTO TTePCOHATY.

PoboTomaBellb He Ma€ MpaBa BUMaraTy Bijl MpalliBHIUKa BUKOHAHHS POOOTH, He
00yMOBJIEHOT TPYZIOBUM JIOTOBOPOM, 10 Tepeabadero ct. 31 Komekcy 3akoHiB mpo
Ipaifio YKpainu.

Curiz 3a3HaYMTH, 1O OLIBIICTD MEIUYHUX TIPAI[iBHUKIB 3/1ICHIOE CBOIO HPO-
(deciiiny aisnbHiCTD, nepebyBaoyY y TPYAOBUX BIIHOCHHAX 3 3aKJIaJaMU OXOPOHM
3M0POB’sl. 3TifHO 3 YacTUHOMO Tepinoio cT. 1172 [{uBinbHOTO KOZIEKCY YKpainu opu-
auuHa abo ¢iznuHa ocoba BiNIKOAOBYE MIKO/Y, 3aBAaHy IXHIM MPaI[iBHUKOM IIiJ| 4ac
BUKOHAHHSI HUM CBOIX TPyZ0BHX (CIyKO0BUX) 000B’SI3KiB.

ITepeBaskHa OiIBIICTD IO30BIB, IO IPEI ABIAIOTLCS MAIliEHTAMU 10 3aKJIa/liB
OXOPOHHM 3710pOB’st (y TOMYy 4rC/I 10 GisuyHuX 0ci6 — cyO’€KTiB MiANPUEMHUIIBKO]
JUSIJTBHOCTI, MO 3aifMAlOThCSl MEIMYHOIO TTPAKTUKOIO), € TTO30BaMU TIPO BiJIIITKOY-
BaHHS MaTepiaJibHOI Ta MOPATBHOI TITKO/IM, 3aBAAHO1 YITKOKEHHSIM 3/I0POB s, CTIPHU-
YUHEHOTO MEJIMYHOIO JIOTIOMOTOI0 HEHAJIEXKHOT SKOCTI. BillikoyBaHHs Takol MKOAA
3MINCHIOETBCS BIATIOBIZIHO ZI0 T0JIOXKeHb TyiaBu 82 1[uBisbHOrO KojeKCy YKpaiHu.
[Tpore 060B’SI3KOBOIO YMOBOIO BiIMOBIZIAIBHOCTI 32 3aIOIsTHHS MIKOAN € TIPUYMHHUIN
3B’s1I30K MiXX ITPOTUIIPABHOIO TIOBE/IIHKOIO 1 3an0/lisiHOI0 1IKo010. Hampukiaz, akio
IKO/Ia He € HACJIIKOM MPOTUIIPABHOI TTOBEMIHKHU 3aIolifoBava, a cTajacd 3 iHIINUX
NpuYrH (Yepe3 HeJJOTPUMAHHS MAIIEHTOM MEIMYHUX PEKOMEHIAI YKl BHACJIZIOK
iHAWBIyaJbHUX 0COBJMBOCTEN OpraHiaMy Talli€HTa), Y 3amojioBadya IMKOIU He
BUHHUKATHMe 00OB’SI30K Bi/IIIKOLYBATH TITKOJLY.

Jluist HacTaHHS UBIJIBHO-TIPABOBOI Bi/IOBIAAIBHOCTI 3a IKOLY 3110POB’T0 HE0O-
XiiHO, 06 Taka ImKoga OyJia CIIpUYMHeHa 3 BUHU 3alo/iloBava MmKoau. BuHa meany-
HUX TIPAIliBHUKIB 3/1e0i/1bII0oro BUCTYIA€ y (hopMi HeoOepesKHOCTI. JIJist 3BLIbHEHHS
Bijl 060B’SI3Ky BIIIIKOAYBATH MIKOLY 3/I0POB’I0 3aI0/IiF0BaY IIKO/N TIOBHHEH JOBECTH,
10 BOHA cTajacs He 3 ioro Bunu [13, c. 45].

KpumiHanbHa BiIOBIAAIbHICTD € HAMOLIBII CYyBOPUM BUIOM IOPUAMYHOI Bi/IIO-
BiIaIbHOCTI MEAMYHUX TPAIliBHUKIB 32 TIPABOTOPYIIEHHS, 1[0 BUNHAIOTHCS HUMHU TIiJ
yac 3zificHerHs npodeciiinoi aisgabHocTi [14, c. 90]. Ak cBimuuTh pakTHKa, TIepe-
BaykHa O1/IBIIICTh MEAWYHUX TIPAIiBHUKIB Ta HABITh KEPIBHUKIB 3aKJajliB OXOPOHU
3/I0POB’SI MAIOTh 1TFO30PHE YSBJIEHHS PO IOPUANYHY BiJIITOBIIA/IbHICTD, SIKA BCTAHOB-
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JieHa YMHHUM 3aKOHO/IAaBCTBOM 3a MPaBONOpyIIeHHs y cdepi oxoponu 310pos’s. [Ipu
1[bOMY 00i3HAHICTP PO IMiZICTaBH, BUAN i HACTIAKN IOPUINYIHOI BiAIOBIIaIbHOCTI,
3 OJTHOTO GOKY, AUCITUILIIHYE MEIMYHUX MPAIliBHUKIB, a 3 {HIIIOTO — 3MEHINY€E HMO-
BipHIiCTH G€3I1iICTABHOIO MPUTIATHEHHS 1X 0 BiJIOBIJaJIbHOCTI.

3a CTaTUCTUKOTO, KIJIbKICTh MEIMYHUX 3JI0YMHIB TIOPIBHSHO 3 yCiMa KPUMIHAIb-
HUMU TIPABOMOPYIIEHHSMH € He3HauHoio. OKpeMi aBTOPH Iie MOSCHIOIOTh HEBUCO-
KUMU CTaH/apTaMy HaJlaHHS MEeIMYHOI JIOTIOMOTH, a TaKOXK Ii/IBUIIIEHOIO JIATEHTHICTIO
noibHMX mpaBonopyiieHsb [15, ¢. 16]. OqHak ocTaHHIM YacOM MPABOTIOPYIIEHHS Yy
cepi MeIuIHOI JOMOMOTH HaOyBatOTh MHUPOKOTO PO3TOJIOCY i TIOCTYIIOBO BUXOISIThH
«i3 TiHi». Bigomuil BUMagoOK, KOIM 30UTY MAIIMHOIO JKiHKY IICJIST OTJISIAY MIECTH
MeIMKIB BifnpaBuin gogomy. HactymHoro fust ii 3abpasia MBUIKA Y MiCbKY JIKapHIO.
[ Bike TaM BUSIBHJIN: 3JlaMaHi MIMAHUI Xpebelb, Ta30Bi KIiCTKY i KOJIHHUIA CyTrI06
gaK Hacaigok asapii [16]. Tox um He cBigyaTh moAiOHI (hakTH PO HEOOXIAHICTH
YacTille MOPYNTyBaTH MATAHHS OO0 KPUMIHAIBHOI BiITOBIATBHOCTI 32 «MEIUIHI»
3nounnn? Vierses, 3 0iHOTO GOKY, PO TTBUIIEHHS PiBHS 3HAHD MEIITYHIX TIPAILiB-
HUKIB 1[0/I0 HOPMAaTUBHOTO BPETYJIOBAHHS CBOEI JiSIBHOCTI, 10 IIJTKOM OYEBHUIHO
BIIMHE HA PiBEHb HAZIAHHS MEIMYHUX TIOCIYT, a 3 iHIIIOTO, — BU3HAYEHHST Me3Ki, KOJIN
Taka Jis/IbHICTh HAOyBa€ 03HAK 3JI0YMHHOI, a TAKOK iH(GOPMYBaHHS MAIIEHTIB PO Te,
B JKMX BUTA/IKaX y HUX BUHUKAE TIPABO HA 3BEPHEHHS JI0 TPABOOXOPOHHUX OPTaHiB.

[TpaBa mikapiB € CBOEPITHOIO BAKIIMHOIO TTPOTU HU3KU KOHMJIIKTIB, IO MOXKYThb
BUHUKHYTH B ixHill npodeciiiniii misipHocTi [2]. Came ToMy sikapi MaioTh OyTH
00i3HaHi 3 3aKOHOJABYMMHU HOPMaMHU, siKi 6E3110CEPEHBO PETYJIIOI0TH IX AisIbHICT,
y TOMY YHCJ T 3 HOpMaMU KPUMIiHAIBHOTO TIpaBa. Tak, BigmnosigHo 10 cT. 80 OcHOB
3aKOHOJ/IABCTBA YKPAiHU PO OXOPOHY 3710POB’sT 0COOH, BUHHI Y MOPYIIEHH] 3aKOHO-
JIaBCTBA TIPO OXOPOHY 37I0POB’sl, HECYTh IUBLIBHY, a/IMIiHICTPATUBHY a060 KPUMIHAIHHY
BiZIMOBIIA/IBHICTD 3Ti/IHO i3 3aKOHOMABCTBOM [17].

[IpenMeT HaAMIOTO MOCTI/PKEHHSI CTAHOBJSATL caMme 3JI0YMHU y cepi 0XopoHU
3/I0pOB’d, a OT:Ke, PO3TJITHEMO MUTAHHS MPUTITHEHHS /10 KPUMIHAJBHOI Bi/ITIOBI-
JATHHOCTI 32 BKa3aHi [Iii MEIMYHUX MTPAI[iBHUKIB. 3JHAUEHHsT BUBYEHHS MUTAHb KPU-
MiHAQJIbHO-TIPABOBOI BiIMTOBiZIaJIbHOCTI MEIUYHUX TTPAIiBHUKIB 3YMOBJIEHI TaKUMU
OCHOBHUMU MPUYWHAMU: TPOTUCTABJIEHHS CBOIX il camill cyTi MeindHOi Tpode-
cii ocoboro, sika BYMHIIA TPOMECIHHUI 3/I04NH; HalOi/IbIe CyCiJbHEe 3HAYEHHST
3JI0YMHIB MOPIBHIHO 3 1HITUMY BUJAMU MEUYHUX MPABOTOPYIIEHbB; TPYAHOII 3
BU3HAYEHHSM 1 JIOBEJEHHAM (POPMU BUHU KOHKPETHOTO MEJMYHOTO IPalliBHUKA,
ITi/I03PIOBAHOTO Y BUYMHEHHI TTPO(ECITHOTO 3JI0UNHY; BiJICYyTHICTh Yy TTPEACTaBHUKIB
CYZIOBO-CJTITYUX OPTraHiB YiTKOTO YSIBIEHHS PO crienndiky mpodeciitHux 309n-
HiB MeIUYHUX IMPaIliBHUKIB, HEOOXIAHICTh AJIs JIKapiB afeKBATHOTO CIIPUAHSIITTS
TUX HACJIJIKIB, SKi HACTAOTh 32 MOPYIIEHHI HOPM KPUMIiHAJbHOTO 3aKOHY [18,
c. 257-258].

[locuts vacto 3jmounHu y cdepi MOPYyIIeHHS 3aKOHOJABCTBA PO OXOPOHY
3/I0POB’sl HA3UBAIOTh <«MEAMYHMMU» 3J104rHaMu. [lepeBaxHa OLIbIIICTD MEAMYHIX
3710unHIB ckoHIleHTpoBaHi y poaaiiai II KK Ykpainn «3mounnu mpoTu XuTT4 i 3710-
poB’st ocobu». J[o HUX HajexkaTh, 30KpeMa: HeHaJe)KHe BUKOHAHHS PodeciiHmx
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000B’SI3KIB, 1110 CIPUYUHUJIO 3apakKeHHs 0coOM BipycoM iMyHOAebIUTY JIOAUHN
Y1 IHIIOI0 HEBUJIKOBHOIO iH(deKIiiiHo0 xBopoboio (c1. 131 KK Ykpainn); posroio-
IIEeHHST BiJIOMOCTeH MPO MPOBEIEHHS MEUYHOTO OTJISIY Ha BUSBJICHHS 3apaskeHHS
BipycoM imyHoaediluTy JIOAMHE YU iHIITOI HEBUIIKOBHOI iH(bEKIIHOT XBOpOOU
(ct. 132 KK VYkpainn); HesakouHe mpoBenerns abopry (ct. 134 KK Vkpainn);
He3aKOHHa JiikyBaJdbHa AignbHicTh (cT. 138 KK Ykpainn); Henaganus pomoMoru
xBopomy MenuyHuM mpairiiBHukoM (c1. 139 KK Ykpainn); Henanexxne BUKOHAHHS
npodeciitHux 060B’s13KiB MegnaHUM ab0 apmarieBTuaHUM mpariiBHuKoM (ct. 140
KK ¥Ykpaian); nopymienns npas naiienta (ct. 141 KK Ykpainn); He3akoHHe 11poBe-
JleHHs focaifnis Haja moanHoo (cT. 142 KK Ykpainn); mopyiieHHs BCTAaHOBIEHOTO
3aKOHOM MOPSIKY TPaHCIUIaHTallii opradiB ab6o Tkanus jgoauau (cr. 143 KK Vkpa-
inn); HacuabHUIbKe MOHOPCTBO (cT. 144 KK Ykpainm); He3akoHHE PO3TOJIOIIEeHHS
gikapebkoi Taemuuiti (c1. 145 KK Ykpainn).

3 orysamy Ha oOMeXeHUi 00CAT CTaTTi, CIIPOOYEMO POSIISHYTH JIMIIE JeKiIbKa
CKJIAJIB 3704nHIB ¥ cdepi MeandHOTo 06CayroByBanHs. Tak, 3By:KyIOUH MpeaMeT
JOCJIJIPKEHHS, IeTaIbHO MTPOaHai3yeMo 3J10unH, niepenbadennii cr. 140 KK Ykpainu
«Henanexne BukonanHst mpodeciiHux 000B’A3KiB MeuHUM ab0 (hapMareBTUIHIM
nparniBHUKoM». Bubip came 1i€i HopMu KPUMiHAIBHOTO 3aKOHOIABCTBA 0OYMOBJIEHUT
THM, TI0, STK TOBIZIOMJIAIOTH (haxiBIli, «paKTUIHO, TIe €MHA CTATTS B YKPATHCHKOMY
3aKOHO/IABCTBI, sTka BUKOPUCTOBYEThCST B 90—-95 % Bumazkax Oy/Ib-sIKIX MOPYIIEHUX
KPUMIHAIBHUX MPOBA/KEHD MO/I0 MeInYHUX TpaiiBHuKiBy> [19]. Ctatucrtuka JJCA
3aCBiUYE, 10 HA TPAKTUIll KPUMiHAJIbHA BiAITIOBIANIBHICTh PEAi3yEThCI caMe 32
ct. 140 KK Ykpainnm, gka 3a ganuMu €IUHOTO PEECTPY CY/IOBUX pillleHb YKpaiHu
peasibHO 3aCTOCOBYETHCSI.

Henanexte BukoHaHHs TpodeciiiHnx 000B’I3KiB MenuHIM ab0 (hapMaIieBTHy-
HUM TIPAIliBHUKOM $SIK CKJIAJl KPUMiHAJTBHOTO MTPABOTIOPYIIEHHS HAJEKUTH /10 3JI0YN-
HIB TIPOTH JKUTTS i 370POB’st 0COOU. 3BYKYIOUM MIPEAMET TIOCSTaHHSsI, BYeHi BKa3yIOTh,
IO TIell CKJIaJ[ 3MI0YMHY MOKHA Bi[HECTH JI0 HOPM, 1110 3a6€311€YYI0Th OXOPOHY KUTTSI
Ta 3/10POB’S JIOAWHU TIPU HAJAaHHI MEJAMYHOI JIOTTOMOTH Ta MEUYHUX TTOCJIYT.

He Bratouncs 10 eTaibHOTO ONUCY CKJIALY ITbOTO KPUMIHAJIBHOTO MTPABOTIOPY-
MIEHHST, 3a3HAYNMO, 110 00’EKTUBHA CTOPOHA 3JI0YMHY XaPAKTEPU3YETHCS [TiSTHHSIM Y
dopmi il un Ge3miAABHOCTI, a caMe HeBUKOHAHHSM YK HEHaJIeKHUM BUKOHAHHSIM
MeIMYHUM 200 (hapMaleBTUYHUM MPAIliBHUKOM CBOIX IpodeciitHnx 000B’sI3KiB yHac-
JIIOK HeAOAIOr0 UM HECYMJIIHHOTO JI0 HUX CTABJIEHHS; HACTIAKAMU Y BUJI TSKKUX
HACJII/IKIB /IJI1 XBOPOTO; IPUYMHHUM 3B’S3KOM MiK YKa3aHUMU JIisIMU Ta HACJiKAMU.

HeBukonanus npodeciiiux o00B’sI3KiB — Iie HeBYMHEeHHs il (11oBHaA Ge3i-
SUTBHICTD) MeAUYHIM ab0 (papMalleBTUYHUM TIPAIliBHUKOM, TOJI SK 3a 3aKOHOM BiH
30008’ s13aHmii OyB X BUnHUTH. HeHaneskHe BUKOHAHHS IPOGeCciiHnX 060B’A3KIB —
1le BUKOHAHHSI CBOIX 0OOB’SI3KiB YaCTKOBO, MMOBEPXOBO, 6€3 M0/MepKaHHs ICHYIOUNX
BUMOT TIIOZI0 TTPOGeCiiHOI isTbHOCTI. TSKKI HACIIKY 11T XBOPOTO — CTIPUYWHEHHS
HOTEPIIJIOMY CMePTi, HOro caMory0CcTBO, 3alOLisIHHS HOMY TSKKOro abo cepeaHboi
TSKKOCTI TiJIECHUX YIIKO/KeHb. HaBeieHi 1mosokeHHs 103BOJSIIOTh CTBEPKYBaTH,
o (HakKTUIHO HOPMATWBHI NMPUTNUCH He PO3’SICHIOIOTh KOHKPETHUN 3MICT IThOTO
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[PABOIOPYIEHHs. J[UCIIO3UILis CTATTi, O PO3IJISAAAETHCS, OJIaHKEeTHA, TOOTO TPH
KkBasiikailii BANHEHOTO iSTHHA CJIiJ] Y KOKHOMY KOHKPETHOMY BUTIQJIKy BCTAaHOB-
JIIOBATH, SIKi came npodeciitii 000B I3KM IMOKJIAJaJNCs Ha BUHHOTO Ta SKi 3 HUX He
Oy/i BUKOHaHI B3arayi ab0 BUKOHAHI HEHAJIEKHUM YMHOM, a TAKOK BUMOTH SIKUX
caMe HOPMAaTUBHUX aKTiB (HaKa3iB, iIHCTPYKILiH, TPaBUJI, OJOXKEHb, BKa3iBOK, PO3TIO-
psi/pkenb Torio). e mos’s3aH0 Takox i3 THM, 110 Tpodeciss MeMYHOTO TPalliBHUKA,
B TOMY YHCJI i JiKaps, TOB’si3aHa 3 HEOPAMHAPHUMU CUTYAITiSIMU, TIIOPa3y 3 HOBUMU
obcrapuHamu. TIeBHUM YMHOM CHTYAIlisl, 1[0 CKJIAJIacsl, YCKJIAAHIOE TPaBO3acToCy-
BaHH$, i HEMOXKJIUBO OJHO3HAYHO CTBEP/KYBATH PO HasiBHICTH abO BiJICYTHICTH
CKJIaJly TIPaBOTOPYIIEeHHs. Bumaaku 3 MeIMYHOI MPAaKTUKU, HA MEPIIUI TOTJISN,
MOXKYTh 37[aBaTHCS MEAMYHUMHU 3JI0YMHAMU, i JIUIIE TTOBHE Ta 00’€KTUBHE OCJIi-
JUKEHHST BCiX OOCTaBWH CIIPABH JOMTOMOKE BCTAHOBUTH iCTHHY.

Tak, IlerpukiBchbkuil pailonauii cyx JIHIMpomeTpoBChbKoi obaacTi 5 rpyaHs
2016 p. posrsiayB cripaBy Ne 187,/1459/15. 3a o6BunyBambaum aktom OCODBA 3
0OBUHYBAUy€ETHCST B TOMY, 10 Ha modarky Jmmast 2015 p. OCOBA_3 ckoina kpu-
MiHaJbHe mpaBornopyienns, nepeabadere u. 1 cr. 140 KK Vkpainwm, ii xii ciix
KkBaTiikyBaT sIK HEeHaJIe)KHe BUKOHAHHS MEJIMYHUM IPAIliBHUKOM CBOiX mpode-
CiitHMX 0OOB’A3KIB BHACIIIOK HeAOAIOr0 0 HUX CTaBJIEHHS, 110 CIPUYMHIIIO TSKKI
Hacigku st xsoporo. Jlikap OCOBA 3 npu mpoBeneHHi MeuaHOTO abopTy
OCODBA_1 pomyctnia 37094WHHY CaMOBIIEBHEHICTh (HEHaJEXHO BUKOHAJIA CBOI
npodeciiiii 000B’sI3KM BHACJIIIOK HEIOAIOTO 10 HUX CTaBJIEHHS), B Pe3yJIbTaTi sIKOi
3TiZIHO 3 BUCHOBKOM KOMILJIEKCHOI CYI0OBO-MeanuHOi ekcrieptuan Bim 25.09.2015 p.
Ne 183 cnpuumannia ymkokeHass OCODBA 1, aki npusBenu 10 TSKKUX TiJIECHUX
VIIKO/KEHDb y KiHIIeBOMY pe3yJibTaTi (BupaseHo Matky). OaHak I 4ac cyZoBOTO
posrsaay cyn posrisanys yci obcrasunu cupasu i OCOBA 3 y BunmHeHHI Kpu-
MiHAJIBHOTO TIpaBomopyineHHs, mepeadbaderoro 4. 1 cr. 140 KK VYkpainu, Busnas
HEBUHYBATOIO Ta BUIpasjaaB 4epes3 BijcyTHicTh y AistHHI OCOBA_3 ckmany kpu-
MiHAJTBHOTO TipaBomnopymieHHs [20]. CxoxuM 3a mpolecyalbHUMU HACTIIKAMU € 1
BUTIPaB/yBaibHIi BUPOK YopHOOAiBChKOTO paiiornnoro cymy Bix 31 Gepesust 2016 p.
y cmpaBi Ne 709/3287 /14-x [21].

3a/yiss HAOYHOCTI MPOTIOHYEMO 3BEPHYTUCS /10 TTPABO3aCTOCOBHOI MPAKTUKH 1
PUBECTHU TIPUKJIAN, B YOMY CaMe MOJKe IOJISITaTH HeBUKOHAHHS ab0 HeHaJesKHe
BUKOHaHHs mpodeciitinx 0608’s13KiB. Tak, y Bupoky Bia 24 ksiTast 2019 p. y crpasi
Ne 456,/310/18 Crpuiicbkuii MicbkpaiionHuii cyx JIbBiBChbKOI 00/1acTi BBaska€ J0Be-
JIEHUM BUHY 0cOOU y BUMHEHHI 3710umHy, nepenbadenoro 4. 1 cr. 140 KK Ykpainw.
OO0’eKTHBHA CTOPOHA 3JIOUMHY XapaKTEePU3YEThCS MistHHAM Y (opMi i, a came «HeHa-
JexxHuM BuKoHaHHsM oOBuHyBaueHMM OCOBA 1 iforo npodeciiiHinx 060B SI3KiB,
g™ GyJto opymieHo 1. 41 «Jlikap-opronea-rpaBmarosiors posziny «IIpodecionasmns>
JoBignuka kBamidikamiitaux xapaktepucTuk npodeciii npaimiBHuKiB Bunyck 78
«OxopoHa 3710poB’s», 3aTBepxkeHoro HakazoM MOJ3 Ykpaiau Bix 29.03.2002 p.
Ne117, mm. 2.1, 2.2, 2.3, 2.20, 4.1, 4.2, 5.1, 5.3, 5.4, 5.5, 5.7, 5.9, 5.13, 5.17, 5.1§,
5.21 TlocamoBoi iHCTPYKILiil JIiKaps-TPaBMATOJIOTA TPABMATOJIOTIUHOTO BijlliIEHHS,
m. «a» 4. 1 c1. 78 3akony Ykpaian «OcHOBU 3aKOHOABCTBA YKPAiHU PO OXOPOHY
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3nopoB’si» Big 19.11.1992 p., Ykasy [Ipesunenta Ykpainu «IIpo KagarBy mikapsi» Bif
15.06.1992 p. Ne 349, cr. 34 3akony Ykpainu «OCHOBM 3aKOHO/IaBCTBA YKpaiHU PO
oxopony 310poB’st» Bix 19.11.1992 p. ta kriniuHUX TPOTOKOJiB. OOOB’I3KOBOIO O3HA-
KO0 00’€EKTHBHOI CTOPOHU CKJIa/ly KPUMiHAJIBHOTO TIPABOTIOPYIIEHHS, TIepedadeHOro
4. 1 cr. 140 KK Ykpainu, € HacTanHs TSLDKKUX HACTIAKIB AJ1s1 XBoporo. [Ipuunanmii
3B’130K MiK HeHasle)KHUM BrKoHaHHsM oOBuHyBayeHuM OCOBA 1 iioro npodeciii-
HUX 000B’I3KiB 1 TSXKKMM HaciakoM s xBoporo (cmeprb OCOBA_9) BusHaueno
y Bucnosky ekcriepra Ne 217: «3a cmepth xBoporo OCOBA_9 nepconaibHy Bifmo-
BiflasibHICTD Hece Jiikytouni jgikap-tpaBmatosor OCOBA_1» (1. 24), 1o, 30kpema,
Iil Yac JOTMUTY B CY/IOBOMY 3acCiflaHHi TiTBEPANIN eKCIIEPTH, sIKi OyJIi OMUTaHI B
cynoBomy 3acizanni. Curii BKasaTH, 1110 came 3a JI0II0OMOTOI0 €KCIIePTU3U BCTaHOBJIIO-
€ThCsI TIPUYMHHII 3B’I30K MK JiTHHAMU OOBMHYBaueHOI 0COOM Ta HACJIIIKaMHU, IO
HACTaJIH, B TAaKUX CKJIJaX 3JT0YNHY. TSKKUM HACTIIKOM HEHATIEKHOTO BUKOHAHHS
sikapem-tpasmartosiorom OCOBA_1 ¢Boix npodeciiiHiux 060B’I3KiB cTasa cMepTh
OCODBA 9» [22].

Inmuit mpukaag. OCODBA 2, mpaioioun Ha mocai Jikaps-aHecTe3iojiora
peanimariiiino-anecresiosoriudoro Bimaizenuss Ne 1 JIpBiBchbKoi 06/acHOI KITiHIY-
HOI JlikapHi, OyAyun JiKapeMm-aHecTe3i0/0roM, sika HajJaBajia MeIWYHY JOIIOMOIY
OCOBA_7 B ypreutHiii onepauiiiuiii JIbBiBcbKoi 061aCHOI KIIHIYHOI JIiKapHi i
yac 0OCTeKEHHsI Ta aHeCTe310JI0rYHOro 3a0e31edeH sl onepailii, HeHaJIeKHO BUKO-
HyBaJia CBOI mpodeciiiHi 000B’sI3KM BHACIIZIOK HeA0ATIOTO CTABJIEHHS 10 HUX, 0 i
CIIPUYMHUIIO TSKKI Hacaigaku (cmeptsh) i xsoporo OCODBA 7 [23].

[ToBepTatounch 10 po3rJIsAy CKJIaAy KPUMIHAJIBHOTO MTPABONIOPYIIEHHS, TIepe/l-
6auenoro cr. 140 KK Ykpaitu, ciig migkpecautu, mo 06’ €KTOM 1IbOr0 KPUMiHAJb-
HOTO TIOCSATAHHS € JKUTTS 1 3/I0POB’S JIIOJIMHN, BCTAHOBJIEHWH TOPSTOK BUKOHAHHS
MEIUYHUMIY 1 (hapMalleBTHYHIMHY TIPAIiBHUKAMU CBOIX MPOGeciitHuX 060B’SI3KiB.

Cy0’eKT 3JI04MHY CIIEIaJbHII — 11e MeIrdHi Ta (hapMalleBTHYHI MPaIliBHUKH,
T0OTO 0c06M, SIKi MAIOTh BiATIOBIAHY CIEIiaJbHy OCBITY i BiANOBIZalOTh €AMHUM
kBasidikamiiinuM BuMoraMm (JiKapi He3aJesKHO Bi mpodiaio, 0cobu cepesiHboro
MEIUYHOTO MEPCOHATY TOIIO), & TAKOK 0COOH, sIKi 3aiIMAIOThCST TIPUBATHOIO MEINY-
HOIO Ta (hapMarieBTUIHOIO TIPAKTUKOIO SIK PI3HOBUIAMU T ATTPUEMHUIIBKOI TiSITBHOCTI.
Jlnsa xBamidikartii 3a ct. 140 He Ma€ 3HaUYeHHS, 10 KO KaTETOpii JIKYIOUNX JIiKapiB
HAJIEKUTh BUHHUI — BiH Oe3nocepesHbo 0OpaHuii MaIl[ieHTOM YU Oro MPU3HAYEHO
KepPiBHUKOM 3aKJiay OXOPOHU 310poB’st (Iigpo3ainy 1boro 3akmaany). To6To y
JaHOMY CKJIa/li KPUMIHAJIBHOTO MIPABOMOPYIIIEHHsT Ma€ Oy TH BCTAHOBJIEHO, IO Cy0'€KT
3JIOUMHY € MeAUYHUM ab0 (hapMalleBTUYHUM IMPAI[iBHUKOM, 3JI0YUH BUMHSIETHCS Y
cucTeMi «JTiKap-TaIienT», i, BiAMOBIAHO, Cy0'€KT — MeINYHUI MPAIliBHUK, KePTBA
3JIOYMHY — TIAIIE€HT, a TIOTEPIJINI — TAIlieHT, ab0 HOTO Pi/IHi.

Tyt BapTo 3p0oOMTH HEBEJWKUN BIiACTYI i MOSICHUTH, IO JKEPTBA 3JOYMHY i
MOTEPIINN Yy KPUMIiHAJIBHOMY TIPOBAIKEHHI — Ile He 3aBXKAM OJHA i Ta X ocoba.
Oco06JIMBO 1€ CTOCYETHCSA MEAUYHOTO 3JOYUHY, OMHIEID 31 CKIAJOBUX SIKOTO €
HACTaHHS TSUKKMX HACJIAKIB: CIHPUYMHEHHS IOTEPILIOMY CMepTi, Horo camoryo-
CTBO, 3aMOIISTHHSI IOMY TsDKKHX a00 CepeHbOl TSKKOCTI TiIECHUX YIIKOJKEHb. Tak,
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JKEePTBOIO 3JI0UMHY € 0c00a, sIKa 3a3Haja Oe3110CcePeHbOl MKOAN BiJi KPUMIHAIBHOIO
IPaBOTIOPYIIeHHST, TOOTO Ha 11 JKUTTSI Ta 3/10POB’sT BifI0Y/I0CS HE3aKOHHE TIOCSITAHHS.
[ToTtepmismMm y KpUMiHaJIBHOMY ITPOBaKEHHI MoxKke OyTH (isnuna ocoba, sKiit Kpu-
MiHAJIbHIM TPABOIIOPYIIIEHHSIM 3aBAaHO MOPaJIbHOI, (PidruHOi a60 MaitHOBOI MIKOIH,
a TaKOXK IOPUINYHA 0c00a, sIKiil KpUMIiHAJIBHUM TIPABOTIOPYIIEHHSIM 3aBJIaHO Mali-
HoBOI 1Ko (4. 1 ¢T. 55 KpuminanbHOTO mporecyaibHOTO Kojekey Ykpainn). [Ipu
I[BOMY SIKIIIO BHACJIZIOK KPUMIHATBHOTO TPABOTOPYIIEHHST HACTATA CMEPTH 0COOM
abo ocoba mepebyBa€ y cTaHi, SIKUI YHEMOXKJIMBJIIOE MOJAHHS HEIO BiAITOBIIHOI
3asiBH, IIPOLIECYAIbHUII CTATyC MOTEPIILJIOTO MOMIMPIOETHCS Ha OJIM3BKUX POANYIB YK
uyieHiB cimM’T Takoi oco6u. TToreprinM BU3HAETHCS OHA 0c00a 3 Yncia OJIM3BKUX
POINYIB UM 4JIEHIB CiM'1, SIKa TofIajia 3asBy MPO 3aJyYeHHS 11 10 TTPOBA/KEHHS SIK
HOTEPIILJIOro, a 3a BIAIOBIAHUM KJIOIOTAHHIM — IMOTEPILINMHU MOXe OYyTH BU3HAHO
KisbKa oci6 (4. 6 ct. 55 KpuMinaibHOTO TIpoIiecyaabHOTO Koaekey Yipainn). Iliacy-
MOBYIOUH, CJIiJ[ 3a3HAYUTH, 110 IOCUTH YACTO TPAILISAIOTHCS BUIIAJKU, KOJIU BHACJIIOK
BUMHEHHS 3JI0YMHY HacTaja CMePThb KEPTBM, i MOTEPIIIUM BHUCTyIAE OJN3bKUIL
poauy uu ujeH ciM’i Takoi ocobu.

[TpomoBsKyOUM PO3IJISAATHA CKJIaj 3J104rHYy, epeabaderoro cr. 140 KK Ykpai-
HU, CJIiJl 3a3HAYKTH, 110 CyO'EKTUBHA CTOPOHA 3JIOYMHY BU3HAYAETHCS MCUXIYHUM
CTaBJIEHHSIM JIO CYCITIJThHO HeGe3MeuHNX HACTIIKIB i XapaKTepu3y€eThest HeobepesKHi-
cTio (3I0YMHHA CAMOBIIEBHEHICTD UM 3JI0YMHHA HeAOATICTD). 3arajioM, sSIKIo GpaTu
MEeINYHI 3JI0YMHU B IIJIOMY, aHaJIi3 MTPaBO3aCTOCOBHOI MPAKTUKU MiATBEPIKYE, 110
YMUCHI 3JI0YMHU B IIIJIbHOCTI MEIUYHUX TPAIiBHUKIB TPAIISIOTHCS BKPAl PiIKo,
JacTilie 3yCcTpivaioTbest HeobepesxkHi [24, ¢. 205].

Skmo ocoba He mepexdavasa MOKIMBOCTI HACTAHHS CYCIIJIBHO HeGE3MeuHnX
HACJIJIKIB 1 3 ypaxyBaHHSIM KOHKDPETHOI CHTYyallii He MOrJia i He MOBMHHA OyJa ix
nepedaYrTH, BiOBIJAIbHICTD 3a cT. 140 BUKJIIOYAETHCs. Y 1IbOMY pasi Ma€e Mmicie
HEIaCHUH BUTIAJZIOK (Ka3yc), HEBUHYBaTa JiKapCchKa MOMUJIKA, SKOI HE MOXXHA YHUK-
HYTH HaBiTh 32 HAfiCyMJIIHHIIIIOTO CTaBJIEHHSI JI0 CBOIX MPodeciiiHinX 060B’SI3KIB 1 sKa
Moke OyTU BUKJIMKaHa, HAIIPUKJIAZ, OCOOJIMBOIO CKIAIHICTIO IIarHOCTUKU HE3BUYHOI
XBOPOOM, aHATOMIYHUMU YU (Hi3i0JTOTIYHUMI aHOMAJIISIMU OPraHi3My KOHKPETHOI
JIFOJIVHU, aTUTIOBUM PO3BUTKOM XBOPOOH, HECTIOIBAHOIO aJIePTivHOIO PEAKITIET0, Bi/l-
CYTHICTIO crierndiunoi (IpUTAaMaHHOI TiJTbKU PaKy) CUMITOMATUKHN PaHHIX (HopM
3JI0SIKICHMX HOBOYTBOpeHb |25, ¢. 329-330].

Bucnoexu. Y pesysbTaTi aHasi3y HalliOHAJTbHOTO 3aKOHOJIABCTBA, IO PETYJIOE
NMUTAHHS TPUTATHEHHS A0 KPUMIiHAJBHOI Ta AMCIIUTLJIIHAPHOI BiATIOBIadbHOCTI
3a MEJIUYHI MPABOMOPYIIEHHS, BCTAHOBJIEHO HEOOXIZHICTh HOr0 BAOCKOHATIEHHS,
3okpema cT. 140 KK Ykpainu. Hacamriepesn 11e cToCcyeThCsi HOpMATUBHOI peryiaMeH-
Tailii 06’€KTUBHOI CTOPOHU CKJIaJly KPUMIHAIBHOTO TIPABOIIOPYIIEHHS i3 AeTaIbHUM
BU3HAYEHHSIM KOHKPETHUX MOJKJIMBUX Jill a60 Ge3/1is/IbHOCTI, SIKi MOJKYTh CTAHOBUTH
coborto 3mounH. [HakIe Bee yactiire OyayTh TPAILISATUCS BUTIAIKH, KOJIH JIKapiB Oe3-
Ii/ICTAaBHO TIPUTSTAIOTH /10 KPUMIHAJIBHOI BiJIITOBI/IAJIbHOCTI, BEyTh 1X KPUMiHAJIbHE
TepecslilyBaHHs, 1 TIIBKU y CYJli BCTAHOBJIOETHCS ICTUHA y CIPaBi i BUHOCUTHCS
BUIIpaBAyBajibHUI BUpOK. [IpoBeneHe NocCii/iKeHHsI YMOXKJIUBUJIO BUCHOBOK, 1110
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JUCIMILIIHADHUM [POCTYIIKOM € IPOTUIIPABHA BUHHA i 4M Ge3is/IbHICTD, 10
BUPAKAETHCS Y HEBUKOHAHHI YN HEHAJIeKHOMY BUKOHAHHI MPAI[iBHUKOM TPYIOBUX
000B’sI3KiB Ta iHIMNX BUMOT MOKJIJEHUX HA HBOTO 3Ti[HO 3 TPYAOBUM 3aKOHO/AB-
CTBOM, iHIUMU CIIEI[iATbHUMI HOPMATHBHO-TIPABOBUMU aKTaMM, 32 sIKe MOKe OyTH
3aCTOCOBAHO JUCIMILIIHAPHE CTATHEHHs. SIK Oy/ab-siKe MPaBOMOPYIIEHHS, TUCIIU-
IUTIHAPHUIA TPOCTYTIOK XapaKTEPU3YEThCS CYKYITHICTIO 00’EKTUBHUX 1 Cy0 €KTHBHIIX
O3HaK, 110 Ha3MBAIOTHCS CKJIAJI0M MIPABONOPYIIEHHs: cy0'eKT, CyO €KTUBHA CTOPOHA,
00’eKT, 00’€KTUBHA CTOPOHA.
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Problematic issues of bringing disciplinary and criminal liability of medical workers

Despite numerous in-depth scientific works, we believe that the issue of disciplinary and criminal
prosecution of medical workers needs further study in the light of legislative changes and law-making
activities of the European Court of Human Rights. The purpose of the article is to characterize the national
legislation governing the disciplinary and criminal prosecution of medical workers. The article analyzes the
national legislation governing criminal and disciplinary proceedings for medical offenses. It is established
that the criminal legislation in the field of regulation of criminal liability for medical crimes needs to be
improved, in particular Art. 140 of the Criminal Code of Ukraine. Based on the generalization of case
law, it was concluded that there is no single approach to determining the objective side of this type of
crime. This requirement is related to the need to avoid cases of unjustified criminal prosecution of medical
workers, when criminal prosecution is carried out and only in court the truth in the case is established and
an acquittal is passed. The study provided an opportunity to conclude that a disciplinary misdemeanor is
an illegal culpable act or omission, which is expressed in non-performance or improper performance by the
employee of duties and other requirements imposed on him under labor law, other special regulations, for
which may be subject to disciplinary action. Like any offense, a disciplinary offense is characterized by
a set of objective and subjective features, called the composition of the offense: the subject, the subjective
side, the object, the objective side. Disciplinary liability of a medical worker is a separate type of legal
liability that arises in the event of a disciplinary misconduct by a medical worker. Disciplinary liability of
medical workers occurs not only for disciplinary misconduct, but also for violation of moral and ethical
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norms, as workers in this category must comply with the requirements of professional ethics, respect for
honor and dignity of citizens (patients).

Keywords: medical worker; criminal offense; disciplinary offense; criminal legislation; labor
legislation.
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MPUMEHEHUE AOKTPUHDI
NMOAPA3YMEBAEMOU KOMITETEHU MU
B NMPAKTUKE MEXKAYHAPOAHOTIO CYAA OOH

Cmamvs nocesiuena anarusy npaxmuxu Meicoynapoonozo cyda OOH no npumenenuio 0okmpunol
noopasymesaemoi Komnemenyuu. Hsyuenvr 0cHOBHbIE peenist U KOHCYIbMAMUBHbIC 3aKIIOUeHUs. 0a-
no2o opeana. Onpedenenvl NPUHYUNDL U CNOCOOL MOIKOBAHUSL YCMABOE MENCOYHAPOOHBIX MENCNPABU-
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0 MOM, UMO IMOM OPeaH NOOOEPHCUBAEM UMEHHO OOKMPUHY NOOPAZYMEBACMOU KOMNEMEHYUL.
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3acrocyBaHHS KOHIIEMIIii IOMHCIIOBaHOI KoMneTeHnii y npakruni Miknapoauoro cyany OOH

Cmamms npucesuena ananizy npakmuxu Mixcnapoonozo cydy OOH wodo 3acmocysanis Konyen-
uii domucmosanoi komnemenyii. J[ociodNcero 0croeHi pitienis i KOHCYIbMAMUGHI GUCHOBKU Ub020 OPZAlLY.
Busnaueno npunyunu i cnocobu maymadenmns Cmamymie MidCHAPOOHUX MINCYPAO0BUX 0P2ani3auiil w000
sacmocyseanns yiei xonyenuii. 3pobaeHo NOPIGHANLHUL AHATL3 KOHUENUii 0OMUCTIOBANOT KOMNemenyii
NOPIGHANO 3 KOHUENUIEIO IMMAHEHMHOT KoMnemenyii, aKa 0036016 MAYMAUUMU CIMAMYMU MINCHAPOO-
HUX 0P2ani3ayitl HA036UUATIHO WUPOKO — GIOWMOBXYIOUUCs Juwe 6i0 ix cmamymuux yirei. Ha ocnoei
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docridacenns npaxmuxu Cydy asmop cmammi 0itiwos 6UCHOBKY, W0 Uell Opzar NiOmpuMye came meopio
0oMUCTI08aHOT KoMnemeHii.

Kmouosi caosa: Mixuapoauuii cyn OOH; KoHIlermnlist JOMUCTIOBAHOI KOMITETEHIIi{; KOHIIETIITis
IMMaHEHTHOI KOMIIeTEHIIil; CTaTyT MIXKHAPOIHOI MiXKypsI/I0BOI OpraHisatii.

Iocmanosexa npobéaemovt. PacumpureibHOE TOJKOBAHUE YCTaBOB MEKIyHA-
POIHBIX MEXKIIPaBUTEAbCTBeHHBIX opranusanuii (MMIIO) uaiie Bcero 060CHOBbI-
BaIOT IIPUMEHEHNEeM KOHIIENIUH moapasyMeBaeMoil koMmmnereniuu (implied powers
doctrine). B mmpokom cMmbIcsie OHa TIPEIoIaraeT MpaBo MeKIyHAPOIHBIX OPTaHU-
3allfil yCTaHABJIMBATD IS ceOsl HAJIMYKME TaKUX MMOJHOMOYHI, KOTOPbIE MPSIMO HE
IIPElyCMOTPEHBI B TEKCTE YCTaBa. YUHUTHIBAs, YTO MPH pa3pabOTKe ycTaBa TOCyIap-
CTBaAMU-YUPEIUTESIMU TIPEABUIETH TTOTHBIN KOMILIEKC OTHOIIEHWH, KOTOPbIe MpH-
3BaHO yPETYJIMPOBATh CO3IABAEMOE MEKIYHAPOAHOE OOhEMHEHIE Ha IOJTOCPOYHOM
OCHOBE, U CO3/IaTh I0JI HETO HOPMATUBHYIO 06a3y, — 3TO, B IPUHIINIIE, HETOCUIbHAS
3ajlaua, MOSIBJICHUE JaHHOW KOHIIEIHIMH B OTPENEJEHHOM pojie OblI0 00bEeKTUBHO
HeoOxoxmuMmo. Tem GoJiee, 4TO TIPOMMCAHHASI B YCTaBaX IPOIEypa BHECEHUST U3Me-
HEHUI U JIONOJIHEHWH B HUX, KaK MPaBUJIO, BeChMa CJOKHAS, YTO POAHUT UX C TaK
HA3bIBAEMBIMU «KECTKUMU» KOHCTUTYIUSIMU TOCY/IaPCTB.

B o xe Bpems mosmTHdeckas mpakTUKa IPUHATHA pelennit B pamkax MMIIO
BBISIBUJIA BO MHOTUX CJIydasix CTpeMJIeHHe K abCOIOTU3AIMN TPUMEHEHUs] TAaHHOM
KOHIIETIIUH, HAMEPEHUE MCIOIb30BaTh €€ /1T 000CHOBAHUS JIESITEIBHOCTH, He NMe-
olel MPSAMBIX YKAa3aHWH B UX ycTaBax. K mpumepy, B CBOE BpeMs HEMaJjio CIIOPOB
BbizBasia pesomonus 377 (V) Tenepanbroit Accambiaen OOH ot 3 nHosi6pst 1950 r.
«EnuHCTBO B 1OJIB3y MUpay, MPeIyCMATPUBAIOIIAsT TTEPElady «B OCOOBIX CITydasixs
nosinomounii CoBeta bBe3onacHocTu 10 MOAEPKAHNIO MEXKAYHAPOIHOTO MUPA U
6esonacHocTr TenepanbHoit Accambiiee, uto psmMo npotuBopeursio Yerapy OOH.
IOpuanyeckn ysi3BUMBIME OBLIIM OCHOBaHUS yupeskaeHus: [eHepanbHoit Accambiieeit
IOHKTA/ (pesomonus 1995 (XIX) or 30 gexabps 1964 r.) u JOHM/1O (pesoio-
st 2152 (XXTI) or 17 Host6pst 1966 1. Ha ocroBanuu cr. 22 Ycraa OOH. B aroii
crathe 3a [enepanbHON AccambIieeii 10 CUX TOP HE 3aKPEIIEHbl COOTBETCTBYIOIINE
nosHoMounst. [Toxosxkast curyarust 6bia ¢ cosmanreM Coerom besonmacnoctt OOH
MesxayHapoaHoro tpubyHaia B otHomuienuu ObiBineii FOrociaBuu (pesosonus 827
(1993) or 25 mas 1993 1.) u Mexaynapoatoro TpubyHasia mo Pyanze (pe3oorus
955 (1994) ot 8 Hos16pst 1994 1.). Takke MUPOKO M3BECTHBIM TIPHUMEPOM SIBJISIETCSI
mupotBopueckas nesitreabHoct OOH. Tlpaktuka mo Heil KoJoccambHast, a B YcTaBe
OOH o neit HET HA CcJ0Ba.

B nmoktpune MeXIyHAPOIHOTO TIpaBa Takas abCOMIOTH3AIMS OPa3yMeBaeMOi
KOMIIETEHIIUN BOTJIOTHJIACh B (DOpMe JPyTOil TeOPUU — KOHIENITMU MMMaHEHTHOM
komrereniuu (inherent powers doctrine). B cepeaune XX Beka eé paspabaTbiBajiu
9. X. ne Apeuara (E. J. de Arechaga), III. Posen (S. Rosenne), @. Caiiepcren
(F. Seyersted), B. ®puaman (W. Friedmann) u ap. B coBerckoii Hayke 9Ta KOH-
HenIus JKECTKO KpUTHKOBajach B paborax B. M. Koperkoro (V. M. Koreckij),
1. W. Jlykamryka (L. I. Lukashuk), T. I. Mopososa (G. 1. Morozov), 1. C. Tlepe-
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tepckoro (I. S. Pereterskij), I. WM. Tyukuna (G. 1. Tunkin), E. A. Iubaesoii
(E. A. Shibaeva) u ap. B wacrnoctu, 8 CCCP u 3a ero mpemeiaMu mmpoKo n3Be-
CTeH KpaliHe HeTaTUBHBIN aHAJIN3 MO3UIIMI BBIIIEYKAa3aHHBIX 3alaJHbIX aBTOPOB,
nauubii I V. TyHKUHBIM B €ro MOIMYJISIPHOM TPYZe M0 TEOPUU MEKIYHAPOIHOTO
npasa [1, c. 284-290]. CaenyeT nopyepkHyThb, UTO COBPEMEHHas 3alajiHast JuTepa-
Typa 3a4acTylo [IOBTOPsSeT apryMeHTallMIo COBeTCKUX y4yéHbiX. Hepenko To, 0 4yém
MACAJIA OT€YeCTBEHHBIE CIEeIMATNCTBI HECKOTBKO JIeCATUNeTUH Ha3al (2 UMEeHHO:
yctaB MMIIO ecth nipexne Bcero MeskIyHAPOJIHbBIN JIOTOBOP U, CJiel0BaTEJNbHO,
TOJIKOBATHCSI OH JIOJKEH COOTBETCTBYIOIIUM 00pa3oM), 3a pyOesKoM BBIIAETCS ceil-
yac KaK «HOBeHIIas» TEHJEHINSI B MOHWMAaHWU U ToJkoBaHUM yctaBoB MMIIO.
06 atom, o cytu, nunryT [I. Akange (D. Akande) [5, p. 437-467; 6, 269-297] u
B. 9urcrpém (V. Engstriim) [13, p. 127-212; 14, p. 39-49]. Takxxe 13 coBpeMeHHOI
MHOCTPAHHOU JINTEPATYPHI TI0 TAHHON TeMaTHUKe XOTENIOCh Obl BBIAETUTH PAOOTHI
takux aBropos, kak K. M. Amepacunrx (C. FE. Amerasingh) [7, p. 24—130], B. P. bxy-
tst (W. R. Bhutia) [8], C. [Ixx. [yaopanzcen (S.G. Gudbrandsen) [16], S. Knab6epc
(J. Klabbers) [18, p. 38—73], M. H. Illoy (M. N. Show) [21, p. 932—-938, 1306—1309].

3 paboT yKpauHCKUX aBTOPOB 3acjyskuBaeT BHUMaHus ctaThs A. I1. lymu-
nenko u 0. B. Ocenbckoii [4], B KOTOpoii yuéHble ykazanu o01ue JOKTPUHAIbHbIE
MOJIXO/BI K YCTAHOBJIEHUIO COEPKAHMS TEOPUU TIOPasyMeBaeMOil KOMIIETEHITNH B
TEOPUU M OTYACTU B IIPAKTUKE MTPaBa MEK/IYHAPOIHbBIX OPTaHU3aIUH.

[Ipencrasisiercs, 4TO JAaHHAs TeMa MCCaeoBaHuil Tpebyer Gosee riybOKOi
crennamusaruu. [Ipaktuka Mexaynapogroro cyna OOH, HecomHeHHO, TipeicTaB-
JIsIeT OJTHO U3 BasKHEHIIUX HallpaBJIeHU.

Ileavro Hacrosmeil ctaTbyl ABJAsIeTCsT 0O0OIIEHWE W aHAIU3 TTPAKTUKU TIPH-
MEHEHMsI KOHIeNIUM ITopasyMeBaeMoil KoMIeTeHIInn MexXayHapoHbIM CYI0M
OOH - opranowm, mpaBoBbie MO3UIMN KOTOPOTO TPAAUIMOHHO OKA3bIBAIOT 3HAYU-
TeJbHOE BIMSTHYE Ha BCE MeXAyHapoHoe mpaBo. CTaBUTCS 3a7iadya BBISBUTH M OXa-
PaKTepU30BaTh CIElUATbHBIE TIPUHITUIIBI U CIIOCOOBI ToJKOoBaHus ycTaBoB MMIIO,
MO3BOJISIONIIE OTINYATh CJIy4au 0GOCHOBAHHOTO HCIIOJIb30BAHUS MOPA3yMEBAEMbIX
IIOJTHOMOYUIA OT HapylleHuii ycraBos B npaktuke MMIIO.

H3znoocenue ocnoernozo mamepuana. B npaktuke Mexmynapoanoro cynma OOH
(mamee — Cyn) KOHIIETIAS TOAPA3yMeEBAEMON KOMIIETEHIIUN CTaJa PE3YJIbTaTOM
BOILJIOIIEHUST NpUnuuna sggexmusrnocmu, daiie BCETo0 BbIPAKAIONINIICS B TOKTPUHE
u cyaeOHOIT TpaKTHKe JATUHCKON MaKCUMOIT ut res magis valeat quam pereat. JlanHast
dopmyia ecTb yacThio Gosiee 00LIErO yTBEpPKIEeHUs — interpretatio fienda est ut res
magis valeat quam pereat («TOJKOBaHWE JOJKHO OBITH TAaKUM, YTOOBI COTJIAIIEHIE
ObLIO JIEHCTBEHHDBIM, a He Oe3/1efICTBEHHBIM ).

[Tpunnun 3HEKTUBHOCTH — OCHOBOMOJIATAIONIIE OO TIPUHITKIT TOJKOBA-
HUS MEXK/LYHAPO/HBIX JI0roBOpoB. B BeHckoil koHBeHIMN 0 ITpaBe MeK/1yHapOHBIX
noroBopoB 1969 r. on 3akpensién B 1. 1 c1. 31: «/loroBOp M0O/KEH TOTKOBATHCS
JTOOPOCOBECTHO B COOTBETCTBUU C OOBIYHBIM 3HAYEHUEM, KOTOPOE CJIEAyeT TpHja-
BaTh TEPMUHAM JIOTOBOPA B UX KOHTEKCTE, a TaKKe B CBeTe 0OBEKTA U TleJIell 0To-
BOpa». B 001eM MesKyHapOIHOM TpaBe ero 3HaYeHHe 0TMEYaI0Ch, B YaCTHOCTH, B
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HO3UIMAX CTOPOH cropa — VMenanuu u Kananbl — B 1ese o opucouxyuu 6 obracmu
puroonoscmea (1998 1.) [15, p. 432] u camum MesxaynapoaubiM Cyzom [15, p. 455].

Komuccust mexxaynapoanoro npaBa OOH (mamee — KMII) ykassiBaert, uTo
«MaKcuMa ut res magis valeat quam pereat orpazkaer JeiicTByoIIee oo1ee mpaBuIo
TOJIKOBaHWS, ... TpeOyIolee, 4ToObI IOTOBOP TOJKOBAJICS 6 dyxe 006poil sonu (in good
faith) B cooTBeTCTBUU ¢ OOBIYHBIM 3HAUYEHUEM, IPUAABAEMbIM €I0 TEPMUHAM B KOH-
TEKCTe JI0T0BOpa U 6 ceeme ezo obvexma u ueau» |23, p. 219].

ITo muenuto M. H. Illoy, mpunrmmn a(hheKTUBHOCTH UMEET 1e/TbI0 00ecTiedeHre
moTHOTO 3hdeKkTa HopMaM MeKIYHAPOIHOTO JOTOBOPA B COOTBETCTBUU C HaMepe-
HUEM CTOPOH M B COOTBETCTBUM C HOPMaMU MeXAyHapoaHoro mpasa [21, p. 936].
B. P. bxyTus nunier, 4To AaHHBI TPUHITUIT IPU3BAaH TapaHTUPOBATh HOPMaM MEK-
JIYHapOJTHOTO IOTOBOPA TOJHYI0 3((hEeKTUBHOCTD, T.€. BbilloJiHeHue [8].

P. A. Kanamkapsn ykasbiBaeT Ha coJielicTBre TPUHITUIIA 3M(PEKTUBHOCTU yCTpa-
HEHUIO «IIPOOEIOB» B MPaBe, <M MOITOMY 3apaHee MCKI0YaloneMy BO3MOKHOCTD
CCBIJIOK OJTHOTO M3 YYAaCTHUKOB CMOpPa Ha OTCYTCTBHE WJIA HESCHOCTD TOJIesKaIeit
NIpUMEHEeHUI0 HOPMBI TipaBay [3, c. 69]. [Ipu aToM y4éHbIN MOAUEPKUBAET, UTO «IIPU
YCJOBUHU €0 JOJKHOIO NMPUMEHEHUs IPUHINI ul res magis valeat quam pereat
OTHIOJb He BeIET K «PaCIIUPUTEIBHOMY» WU «JINOEPATbHOMY» TOJKOBAHUIO MEK-
JIYHAPOJIHOTO JIOTOBOPA, a COJEHCTBYeET ero Hanbosiee ahPEeKTUBHOMY TIPUMEHEHUIO 1
TEM CaMbIM 0OECTIeYNBAET JOCTYKEHIE a[EKBATHOTO ¥ OKOHYATETHHOTO Pa3pelieHust
criopa» [3, c. 70].

Co6CTBEHHO, B 9TOM K€ U COCTOsiIa M3HadasbHas nosuiss KMII, nporuso-
MOCTaBUBIIAST TPUHIINTT 3((HEKTUBHOCTH, BOTLIONMIEHHBIN B MaKCUMe ut res magis
valeat quam pereat, «tak Ha3bIBAEMOMY IIPUHIUILY «d(D(MEKTUBHOIO TOJIKOBAHUS> >,
BEJIyIIero K mepecMoTpy norosopa [23, p. 219]. X. Hummranu, KOMMeHTUPYST TaHHOE
MHeHne Komucenn, ykaszan Ha Y3KWEH CMBICT TIOHUMaHUS TIPUHITNTIA 3(D(HEKTUBHOCTH
cO CTOPOHBI pa3paboTurkoB BeHckoil kouBenimu 1969 r., BeIpasKaronuiics: B IIpeBa-
JINPYIOIEM TIPUMEHEHUH €ro TP Peanu3aliiy TeKCTYaJIbHOTO METO/a TOJTKOBAHUS
HOPM MEKIYHAPOIHBIX JOrOBOPOB («00BIYHOE 3HAYEHME CJIOB») Hajl CyObEeKTHB-
HBIM («HaMepeHHe CTOPOH» ) M TeOJOTUYeCKUM (<I1eJTh U peameTs ) Metomgamu |20,
p. 47-49].

[Tpumenenue mpunIMna 3(PHEKTUBHOCTA K MEKIYHAPOIHBIM JIOTOBOPAM, SIBJISTIO-
mmmcst yeraBamu MMITO, kak Takske ormevaer B. P. bxytus, npeamnosaraet ero oco-
OyI0 «IMHAMUYECKYI0 MaHepy», 3aK/I0YaoNLytocst B Oojiee THOKOI «IMHAMUYECKO
WHTepIpeTanun» Tekcta [8].

Takoii sxe mozunnu npunepsxkuBaetcss M. H. 1lloy. On cuuraert, uro mpumenn-
TenbHO K yctaBam MMIIO, Kak 0coOBIM MeKIYHAPOIHBIM JOTOBOPAM, TIPUHIIATT
s deKTUBHOCTH COEMHEH ¢ Goslee MMPOKUM TIEJIEBBIM TTOIX0/IOM, UCIIOJIb3YEMbIM
B 0c000i1 muHamuudeckoit matepe. I[To muennio M. H. 1oy, B pesysbrate ccopmupo-
Bajicst «bosiee THOKUI METOJI TOJIKOBAaHUS, KaxKyIIUICs ONpaBIaHHbIM, TOCKOJbKY OH
Kacaercsl JJOKYMEHTa, UCIOJIb3yeMOro JIJisk TOro, 4ToObl OXBATUTD 3asiBJEHHbIE LIEJIH
NaHHOI oprann3anuu. Kpome Toro, KOHEYHO, KOHIETINS U MPUPO/IA OCTEAYIonei
MPaKTUKN MMeeT B TAKUX CJIyYasx JOMOJHUTENbHOe 3HaueHue» [21, p. 936-937].
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Kaxk mpezcrasisiercst, ¢ 6osiee TIPAKTUIHON TTO3UIMN OXapaKTepPU30BaJl TIPHMe-
HeHue npuHIMNIA 3pdexTuBHOCTH B oTHOMEHNN ycTaBoB MMIIO b. Yurapa. «3ToT
IIPUHIUI YKa3bIBAET, — IUIIET OH, — YTO KOT/Ia BO3MOXKHBI JIBA TOJKOBAHUS OJIHON U
TOH JKe CTaThy, TMPABUJIBHBIM TOJKOBAaHUEM OY/IET TO, KOTOPOE JIydiiie 00eCcTieunBaeT
BBITIOJIHEHUE Tiesielt oprarusaiuus [10, p. 80].

ITo muenuto X. Hummranu, npuMeHeHre IpUHIUIA ut res magis valeat quam
pereat X yapeiuTeTbHOMY JTOKYMEHTY MeKTyHAPOIHON OPTaHU3AINH 03HAYAET, «ITO
OpraHM3aIus J0/UKHA UMeTh KOHKPETHYIO KOMITETEHITUIO JIJIsT TOTO, YTOOBI OCYIIECT-
BJISITH CBOM TIOJTHOMOYHS, 11e7u 1 GyHKIMH ahdekTnBHO. KoMieTeHI1s poucxoauT
13 KoHIen un 3(O(hEeKTUBHOCTH, KaK OMHAXKIBI HA3BAJIW TOpa3yMeBaeMble TTOJHO-
moumsty [20, p. 47].

C TeopeTryecKOil TOUKK 3peHusT TPUHITUT 9(h(HEeKTUBHOCTH BOILIONIAET B cebe
byurnmonanpubrit moaxox k MMIIO, mockosbky, Kak oTMedaeT B. DHTCTpEM,
BJIEUYET 3a OO0 «IMHAMUYECKYIO KapTHHY» O HHX, KOT/Ja OPTaHU3AINK JTOJKHBI
obagaTh CIIOCOOHOCTSMHM JIEICTBOBATh M IIPUCIOCAOAUBATHCS K M3MEHSIOMIMMCS
00CTOSITENHCTBAM, IPUHOCS B JKEPTBY MHTEPECHI HAIMOHAJIBHLIX CYBEPEHUTETOB
[14, p. 41-42].

B noxrpune cumTaercs, 4TO 3TATOHHBIM BOILIONEHNEM (DYHKITMOHATBHOM UI€0-
JIOTWW B TIPaBe MEKAYHAPOIHBIX OPTaHU3AIil OBIJIO KOHCYIBTaTHBHOE 3aKII0YEHNEe
10 JIeJIY 0 803mewenuu yuepoa, nonecénnozo na cayxcoe OOH, ot 11 anpens 1949 r.
[Mocue youiictBa 17 centsiopst 1948 1. B MepycaiiMe eBpeHCKOil TeppOPUCTHYECKON
rpymmoi, u3BecTHoil Kak «banma CrepHa» (Stern Gang) [11, p. 6], mocpentuka
OOH rpada @. bepuagorra nepen; OOH BcTas psizi BONPOCOB, IPSIMBIX OTBETOB HA
KOTOpbIe B YcTaBe 9Toii opranusaiuy He 0b110. OCHOBHBIMU U3 HUX OBLIM: MEK/IyHa-
pomnas paBocydberTHOCT OOH 1 BO3ZMOKHOCTD PACHIMPUTETHHOTO TOJKOBAHUST €€
Yerasa. Boisonst Cyza onpeneinim ero faabHEHIyIo TPaKTUKY U CTAIN OTIOPHBIMU
JUTST QHATIOTUYHOM TTPaKTUKU IPYTUX MEKITyHAPOIHBIX OPTAaHU3AINA.

B nannoMm koucyJbsratuBHOM 3aksodeHnn Cyi pazbupascs B TOM, MOXKET Jii
OOH ocymecTBagaTh HA MEKIYHAPOAHON apeHe AeHCTBUA TI0 3allliTe CBOMX areH-
TOB IO AHAJIOTUU C JEUCTBUSMM TOCYIAPCTB, OCYTIECTBISIONNX AUTIIOMATUIECKYIO
3aIUTy CBOMX IpakaaH 3a pybeskom. [TocKobKy B YcTaBe OpraHusaliiui Takoe IpaBo
npsiMo He TipeycMorpero, Cy i Obll BBIHYK/IEH YCTAHABIMBATH €r0 Ha OCHOBE JIOK-
TPUHBI MozipazyMeBaeMoit kommeTtentu. Cyn 3asgBuit: «Ilo MexIyHApOIHOMY TTPaBy
JIOJIZKHO TIpefinosnaratbess, yto OpraHusaius uMeeT Takue MOJHOMOYMS, KOTOpbIe,
XOTSI OHU TIPSIMO M He TIPeLyCMOTPEHBI YCTaBOM, TIPEOCTABIEHBI €l B CUJTY JIOTUKHI
Belllell Kak CYIIeCTBEHHO HeoOXOMMbIE /IS BBITIOJTHEHUsI eé oOsizaHHOCTE> [22,
p. 182].

Mcrounnkom Takux IOTHOMOYHH, KaK CJIeyeT jajee 10 TeKCTY 3aKII0YeHMs,
ecTh 1esn 1 GYHKIMYA OPraHu3alni, KOTOPble HA/JIEKUT TOJKOBATh B CBETe obecrie-
yeHUs eé 9 heKTUBHON PabOTHI: «... BHITIOJHEHUE €€ 3a/1a4, a TaK/Ke He3aBUCHMOCTb
1 3 HEKTUBHOCTH PabOTHI €€ areHTOB TPeOyeT, YTOOBI ATH 0OSI3ATENHCTBA CTPOTO
cobumogamck> [22, p. 183]. O6muii BeiBox Cyaa B KOHTEKCTE PaccMaTPUBAEMOTO
BOIIpOCa coCTosN B caenylomeM: «Ha ocnoBe uccienoBanus xapakrepa 1 GyHKINI,
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noBepeHHbIX OpraHusanuu, U TPUPO/IbI MUCCUIA €€ areHTOB CTAHOBUTCSI OYE€BH/HO,
410 crrocoOHOCTh OpraHu3anuu OCyIECTBISATh MePH (DYHKIIMOHATBHON 3aIlUThI €€
areHToB HEOOXOAMMO IoJpasyMeBaioTcst B e€ Yerases» [22, p. 184].

B xoncyapsraruBHOM 3akaiodennn ot 13 uions 1954 1. 1o meny o opuduueckotl
cune pewenuit Aomunucmpamuenozo mpudynara OOH o npucyicoenuu Oenescrvix
Komnencayuii MexyHapOIHBINA Cyl aJ SPKUH TPUMeEpP TPAKTUYeCKOro pUMeHe-
HUS TeOPUHU TTOAPazyMeBaeMbIX TTosiHOMoYni. 3akaodenre Cyma cTajzo OTBETOM Ha
sarpoc TenepasbpHoii AccamObJien, YCOMHUBIIEHCST B 0O0CHOBAaHHOCTHU TIPOCKOBI Tere-
pPaJbHOTO ceKpeTaps O AonoaHuTenbHOM Bbiiesiennn 179 420,00 mommapos CIIA Ha
nokpeitre BbimaT OOH koMIeHCcalMOHHBIX TITaTeXel Y4ieHaM CBOETO TIepCOHAa,
HPUCYKAEHHBIX OJMHHA/IATHIO PENEHUsIMI AIMUHUCTPATUBHOTO TpubyHasa. leHe-
pasbHast AccamOuiest criparuBaia MesKyHapOIHbIH CYl O CIEAYIONIEM: a) UMEeT Jin
OHA TIPABO OTKA3aThCST OT YTBEPIKIAEHUS BBITIAT TAKUX KOMIIEHCAINA, 1 0) B CIIydae
MOJIO’KUTEIBHOTO OTBETA Ha MPEABIAYIINI BOIIPOC, HA KAKOM OCHOBAHUM OHA MOJKET
aTto caenath [12, p. 48].

Jlist orBeta Ha HUX MeKIYHAPOIHBIN Cy/I MOJIKEH ObLIT BBISICHUTH, BO-TIEPBBIX,
uyrd uMmesa B Buiy lenaccambuies, yrBep:xaass Craryr TpubyHama, U, BO-BTOPBIX,
MMeJia JIM OHAa Ha 9TO MPaBO corsacHo YctaBa OpraHusarun.

B nepBoMm ciyyae MeskayHapOAHBIN CYy/ ONpeneus CBOIO 3a/a4y CJIeAYIONIM
obpazom: «Crauana CyJ I0/DKeH YCTAaHOBUTH yupekaeH i TpubyHanl B KauecTBe
cyznebnoro oprana (judicial body) nam KoHcyIbraTUBHOrO Oprana Uau IPOCTO MOJ-
yrHEHHOTO KoMuTeTa leHepanbHoil Accambiens [12, p. 51]. ITo muenuto Cyza, yike
cama Jiekcuka crareii 1, 2 1 10 Craryra TpuGyHasa, a MMEHHO MCIIOJIb30BaHKE CJIOB
«TpubyHaI», «pelieHnes, <IPUHUMATH PEIleHIe M0 3asBJIEHUSIM> U JIP., COOTBET-
CTBYeT JIEKCHKe, MCIIOJb3yeMON B yCTaBaX MEXKIYHAPOJIHBIX CY/I0OB. A MOJIOKEHUS
Cratyra, kKacaiouuecs: perenuii Tpubynana (. 3 c¢r. 3 u 1. 9), He MO3BOJAIOT
MPUUTH K BBIBOLY O TOM, YTO ero (hyHKIIMH HOCAT KOHCYJIBTAaTUBHBIN XapakTep. ETo
peleHust OPUINIeCKn 00s13aTesIbHbI 1151 Becex opranoB Opranuzarmn O6beantén-
Hpix Hanwmii [12, p. 51-54].

OTBeuast Ha BOTIPOC O BO3MOKHOCTH OTKa3a [eHepasbHON Accambien OT UCTION-
Henust pemennii Tpubynamna, Cyn moguepkuyJ, uto «CtaTyT AJZMUHHCTPATHBHOTO
TpuOyHATa He MPEyCMATPUBAET KaKOH-THO0 TPOIEyPhI TIEPECMOTPA €T0 PEIEHUT»
[12, p. 54] u naxe B uckIOUUTETBHBIX ciydasx [12, p. 55]. [Ipu atom y Tenepasib-
Holl AccambGuten corstaco ct. IT Craryra TpubyHasa ectb mpaBo gomoaHuth CratyT
COOTBETCTBYIOIIEN TpoIleypoii mepecmotpa [12, p. 56].

Bo BTopom ciyuae MexxkayHapoassiii ¢y nipusHat, yto B Yctae OOH ner
HOJIOKEHUH, KOTOPble 3aKpeIuisiii Obl TpaBo TenepaibHOil AccaMbiien yupexaaTh
cyaeOHbIE OpPTaHbl, HO HET, O[HAKO, U 3allpeTa aTo JeJaTh. BMecTe ¢ TeM, Kak OTMETHI
Cyn, Takoe IpaBo MOXKET TI0/Ipa3yMeBaThCs, O YeM OH y’Ke YKa3blBaJ B CBOEM IIpe-
JBIYIIEM KOHCYJIBTAaTUBHOM 3aKJIIOYEHUH 110 Ty 0 603MeueHuu yuepoa, nonecéu-
nozo na cayncoe OOH (1949 r.). CrenoBaTesbHO, IEPe HUM CTOUT 33/[a4a U3yYUTh
nonoxkeans Ycraa OOH, perynmupyomue oTHomenus: Mmexay Opranusanuei u eé
MEePCOHANIOM, Ha TIPeIMeT HAJTWYMS MO/Ipa3yMeBaeMbIX MOJHOMOuUMi Opranusanumn
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yupeanThb cyaeOHbIil opran (TpubyHasr) JJist pas3pelieHus CIlIOPOB, BHITEKAIOIINX U3
TPYIOBBIX KOHTPaKTOB [12, p. 56].

B panpuelimemM mocieoBas AeTaJdbHbIN aHanus nosoxenuil Yerasa OOH, tak
WJIM WHAYe OTHOCSAIIMXCS K JTaHHBIM TIPABOOTHOIIEHUSAM. B yacTHOCTH, OBLIN OTMe-
YeHBbl HOPMBI I1aBbl XV, TIpeaycMaTpuBaoliie co3fanre CekperapuaTta Kak OJTHOTO
U3 TJIaBHbIX opraHoB OpraHusanuu, BKIo4Yaonme B cebs [eHepasbHOrO cexperapst
1 TepcoHas. [eHepaJbHBIN CeKpeTapb SABJSETCS <«TJIAaBHBIM aIMUHUCTPATUBHBIM
JOJKHOCTHBIM JinioM OpraHusanun», HazHayaeMbiM [eHepaibHOI AccamOIieeil 1o
pexomenzaiiuu Coseta bezonacnoctu (ct. 97). Ilepconan Opranuzaium HazHAYAETCS
[enepambHBIM ceKkpeTapéM U JOJIKEH COOTBETCTBOBATH OTPEETEHHBIM KPUTEPHUSIM.
Coraacuo m. 3 cr. 101 Yecraa OOH, «npu npuéme Ha ciy:k0y U onpeeseHnn
YCJIOBHIL CIyKOBI CllelyeT PYKOBOACTBOBATHCS, IIABHBIM 00Pa3oM, HEOOXOAUMOCTHIO
obecreunTh BHICOKUI YPOBEHD PabOTOCIIOCOOHOCTH, KOMIIETEHTHOCTH 1 T0OPOCOBECT-
Hoctn». Coznanue Cekperapuara, Kak ganee ormetus Cy/1, Ipe/oaraeT CUTyaruio,
IIpU KOTOPOU OTHOIIEHUST MeXIy repcoHasioMm n OpraHusaiueil peryaupyoTcs
«KOMILJIEKCHBIM TIPaBOBBIM KojekcoM» (complex code of law). CuexoBarenbHo,
«Hen30e;KHO JI0JKHBI ObITh criopbl Mexay OpraHusaiueil M djeHaMu MepcoHaia
B OTHOIIEHWM UX IIpaB U oOsg3aHHOCTeN». A nockoabky Yeras OOH He npemycmo-
TPeJI COOTBETCTBYIOIIETO OpPTraHa /I UX pa3pelienus, aTo, o Muennio Cyma, «eiBa
JIN MOJKET COOTBETCTBOBATh BBIPAKEHHON B YCTaBe IeJIM COJECTBOBATh CBOOOE
U CIPABEIJUBOCTH [IJIST WHAWBHUIOB U TOCTOSTHHON 03aboyennoctn OpraHusammm
O06benquuénubix Hamuii copeiicTBOBaTh 3TOM I€JTM, TIOTOMY YTO OHA HE MOJKET
MO3BOJIUTH cebe He MMeTh CyIeOHOro Wi apOMTPasKHOTO CPEICTBA /ISl PaspelieHust
JIIOOBIX CIIOPOB, BO3HUKAOIINX MKy Helo u umuy» [12, p. 57]. B utore Cyn mpumién
K JIOTHYHOMY BBIBOAY O ToM, uto Kommererimss OOH cosmaBath Takue TpuOyHabI
«HeoOX0MMO TIoipadyMeBaercs B Yerase» [12, p. 57].

Kax BumnwMm, ncrnombzoBannas MexayHApOIHBIM CY/IOM T€OpUs TIOpa3yMeBae-
MOH KOMITETEHI[UU COCTOsIJIa TJIABHBIM 06pa3oM B yCTpaHEHUH TIPo0esioB B YcTaBe
OOH mnocpenctBom cjioBeCHOTO (TPaMMaTUYECKOT0), CUCTEMAaTUYECKOTO U JIOTHYe-
CKOT'O TOJIKOBaHMs ero TekcTa. OObeKTUBHAsA HeOOX0AMMOCTh Hanmuust TpubyHasa
JIOTMYHO BBITEKAJIa U3 TEKCTYyaJbHOTO cojep:katust Ycraa. OHO ObLIIO 00YCIOBIEHO
KaK ps/I0M KOHKPETHBIX HOPMATHUBHBIX MPEANUCAHNHN, UMEIONIUXCSI B TEKCTe 1
YCTaHABJIMBABIINX OCHOBBI MEK/yHAPOIHO-TIPABOBOTO PETYJINPOBAHUS OTHONIEHWI
OOH co cBouM 1iepcoHasIOM, TaK U COOTBETCTBOBAJIO IesisiM Opranusanuu. Posb
nocjaefHUX OblLIa aBTOPUTETHOI, HO He Oblia goMuHupytomeil. Cyx Hamén, Kak
MIPEICTABIISIETCS, IOCTATOYHOE KOJIMYECTBO CBUIETETHCTB TIEPBOHAYATIBHOTO 3aMbICJIa
rocyiapcTB — yupeaureseir OpraHusaiium, B CUIy OIpe/eIeHHbIX TIPUYUH He Halle/-
TIeTo TIOJTHOTO BOTIIOMIEHNS B TeKCTe YCTaBa.

Taxoii ske Tox0/1 OBLT NCITOIb30BaH MesKIyHapOHBIM CY/IOM U TIPH PacCMOTpe-
HUW APYrux geil. Tak, B KOHCY/JIBTaTUBHOM 3aKJIIOUYEHUU 00 ONpedeséHHblX pacxooax
Opeanusayuu Obvedunénnvix Hayui (nynkm 2 cmamou 17 Yemasa) (1962 r.) Cyn
COTJIACUJICS € TeM, 4TO pacxojpl OpraHusaluu J0JKHBI CTPOTO COOTBETCTBOBATH
e€ T[eJISIM «B TOM CMBICJIE, YTO €CJIM PACXObl TPOU3BE/ICHBI IS 11eTU, KOTOpasi He
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sBsieTcst oaHoi u3 neseit Opranusaiun O6beanHénHbIX Haruii, oHu eBa Jin MOTYT
paccMaTpUBaThCS B KauecTBe «pacxogoB Opranuzanuuss» [9, p. 167].

B cBst3u ¢ Tem, uto npeamerom uccaenoBanust Cyna B JaHHOM 3aKJIFOYEHIH ObLITN
pacxo/ibl, cBsizaHHbIe ¢ UpesBbruaiinbiMu BoopyskeHHbIMEU cuiamu OOH na banxaem
Boctoke u ¢ oneparnusavmu OOH B KoHro, 0CHOBHBIMU TIEJISIMUA, COOTBETCTBYIOITIUMHU
uM, ObLIN TOepKaHue MeXIyHApOIHOro Mupa u obecnedenue Gezonacuoctu. Cyi
3aMETHJI, YTO OHU MMEIOT BeChbMa IUPOKOeE, HO He HeorpaHWUYeHHOe TOJTKOBaHue. Tak,
paccMmarpuBas Takue mepBoodepentbie 1eqn OOH kak coxpaHeHre MesKIyHapOJI-
HOTO Mupa u obecrieuenne OGe3onacHoct, Cy 3asBUI: «ITH eI HA CAMOM JIeJie
SIBJISTIOTCST MMTUPOKUMY, HO HU OHU, HU TIOJTHOMOYMS, TTepeJlaHHble IJIsT JOCTUKEHUS
UX, He ABJsI0TCsT HeorpanndueHHbiMU. Coxpansiga (nosaomouns — FO. I1].) takumu,
KakiuMK OHM mepesanbl OpraHusaliuy sl ZOCTUKEHUs 9TUX OOIIUX IeJieii, Tocy-
JIapCTBa-4YJIeHbl COXPAHAIOT CBOIO cBoGoy AeiictBuil. Korma Opranusaius mpeanpu-
HUMaeT JeHCTBHE, OIPAB/IbIBAIONIEE YTBEPIKIEHUE O TOM, YTO OHO HEOOXOIMMO /IS
nocTkeHust oxHoi us neseit Opranmzanun O6bennHEHHBIX Hanuii, mpesroMupy-
eTcd, 4YTO Takoe JIeCTBUE He BBIXOAUT 32 paMKu KomiieteHmu Opranusaruuns [9,
p. 168].

Oco6oe BHUMaHME CJIefyeT 0OpaTUTh Ha IIOC/AeHee TIPE/JIOKEHNE 13 BbIIIeIPU-
BeleHHOU To3uIun MexxayHapoHOTO cyia. BeIpBaHHOE U3 KOHTEKCTA, OHO HEPEIKO
WCIIOTB3YETCS JIJIS JIeTaTu3aIii MPAKTUKI CaMOTO TMUPOKOTO TOJKOBAHUS yCTaBOB
MMIIO - noarBep:xaernss MexxyHapOAHBIM CY/IOM TTPABOMEPHOCTU NMTPUMEHEHUS
KOHIIETIINY «MMMaHEHTHOI» KOMIIETEHIIMH |[cM., Hamp.: 2, c. 58]. Ha namr B3rusiz,
OHO, HAIIPOTHB, IIPSIMO YKa3bIBaeT Ha 00paTHOE — Ha MPUBSI3KY K KOHKPETHBIM I10JI-
HOMOYMS OpPTraHu3allny, MepeflaHHbIM eli e€ ToCcyAapCTBaMU-YJeHaMu. JTO TaKxKe
TTO/ITBEPIKIAETCS JIOTUKOH apryMenTaiuu Cyma 1o fannomy ey, OH He OTpaHUINI
cBoé obocHoBaHMe TpaBoMepHOCTH pacxogoB OOH TOIBKO NI CCHLIKAMU Ha eé
yCTaBHbIE 11€JIU, & TIPOBEJI BCECTOPOHHEE McceloBaHne HOpM YcrtaBa Opranusaiuu.

B tex menax, B KoTopbix MesKyHAPOHBIN CY/I IPSIMO He 3asBUJ O TPUMEHEHUN
UM TEOPHUH IOJAPasyMeBaeMOil KOMIIETEHIIMH, HO TIPU 9TOM JOJIKEeH ObLI peliaTh
BoOIIpoC 0 npeojoseHnn mpobenos B Yerase OOH, ero BoIBo/IbI Beera ObLIN PE3Y.Jib-
TATOM CKPYITYJIE3HOTO aHAJN3a UMEIOIINXCS TEKCTYaTbHbIX (hDOPMYJTUPOBOK YCTaBa,
UX COIOCTaBJIEHUS C COMEPKaHMEM JIPYTUX JOKYMEHTOB, a TaKyKe YUYETOM HCTOPH-
YeCKUX YCJOBUH, TIPENINECTBYIONUX UX NPUHATHAIO. K TpUMepy, IPU pacCMOTPEHUN
Mmeancoynapoonozo cmamyca Fzo-3anaonoi Appuxu 8 1950 1. Cyx ormeuan: «Moryr
BO3HUKHYTbH OIpeIeIEHHbIE COMHEHNS BCJIEICTBUE TOTO, UTO KOHTPOJIbHBIE (hYHK-
mu Jluru (JIuru Hanwmit — FO. II].) B OTHOIIEHWN TTOAMAHATHBIX TEPPUTOPUN He
BKJIIOYEHBI B HOBYIO CUCTEMY OTIEKH, He OBLITM KOHKPETHO Tepenanbl Opranusamnueit
O6benuuénnpix Hanmii m KOHKpeTHO TPUHSATHL Ha cebst atoit Opranusarueii» [17,
p. 136]. Tem He meHee, kak pajnee ykazan Cyi, «00s3aTeIbCTBO TOCYIapCTBA-MaH-
JlaTapus MPU3HATh MEKIYHAPOIHBIN KOHTPOJIb U TPEJICTABIATD JOKJIAIBI SBISETCS
BA)KHBIM 3JIeMEHTOM MaHjiaTHOM cucteMbl. Korga aBropsr Cratyra (JIurm Hamnmit —
10. II].) co3maBasm 3Ty CUCTEMY, OHU ToJaraiu, 4To 3¢p¢GeKTUBHOE BHITTOJHEHNE
CBSITOW MMBUJIN3aTOPCKON MUCCUU BJIacTel-MaHAaTapueB Tpebyert, 9ToObl yrpasiie-
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HUEe MOJMAHIATHBIMU TEPPUTOPUSMHU JOJIKHO OBITH MPEAMETOM MESKIYHAPOIHOTO
koHTposst. ABTOphl YcraBa (OOH. — FO.II].) noapasyMeBasm TOXe camMoe, KOT/a
CO3/IaBaJIi MEXKYHAPOAHYIO cucteMy oreku. HeoOXomuMocCTh B HaI30pe MPOIOJIKAET
CYIIIECTBOBATh, HECMOTPS Ha MCYE3HOBEHUE HAJ30PHOTO OPTraHa, IPeyCMOTPEHHOTO
MaHaTHO cucrtemoii» [17, p. 136]. [lanHble «001IHe paccysKiaeHus», I0TOJTHEHHbIE
aHasm3oM obsizarenbeTs HOkHO-Adpukanckoro Corosa o cr. 22 Craryra Jluru
Harwit u conocrasnenvem tienent Jinru ¢ neasvu OOH, o3Bosamm MesxryHapo/i-
HOMY CYZly «IFpes Mmoot K ¢popmysnposke 1. 1 cT. 80 Yecraa OOH, nipenycma-
TPUBAIOIIEH cOXpaHeHNe MPaB TOCY/IaPCTB M HAPOOB WJIH YCJIOBUI CYTIECTBYIOTINX
MesK/IyHAPOJHBIX COTJIANIEHHIT 0 TeX MOp, MOKa yKa3aHHble TEPPUTOPUH He OyIyT
BKJTIOYEHBI B CHCTEMY OIEKU.

B KoHCYJIBTaTUBHOM 3aKJIIOUEHUN O 3aKOHHOCTHU UCTIOJb30BAHUS TOCYIAPCTBOM
SJIEPHOTO OPY:KUA B BOOPYy:KeHHOM KoH(HuKTe (1996 1.) MexayHapoaHblii cya
OTKa3aJICsl pacCMaTpUBaTh 3asBieHre BceMUpPHOI opraHM3anuy 3/[paBOOXPaHEHUS
IO CYTIECTBY B CBSI3U C T€M, UYTO MOMHSTBINA €10 BOMPOC SIBHO BBIXOWJI 32 PAMKH €€
ycraBHoOl kommetentuu [19, p. 66]. Hu oqun u3 mognyHKToB (0T <a» J0 «V») CT. 22
YeraBa BO3 1946 r. (¢ usmenenusimu 1 ponosnenusmu 1960, 1975, 1977, 1984
u 1994 1T.) He COMEPKUT KOHKPETHBIX CCHLIOK Ha BOIPOCHI O 3aKOHHOCTHU JIIOOOiT
NIesATeIbHOCTH, TIPUYUHSIONIEN Bpel 37I0POBbI0, U «HU ofHa u3 dynkiuit BO3 He
3aBUCHUT OT 3aKOHHOCTH CUTYAIlWii, B pe3yJbraTe KOTOPBIX OHA MOJKHA JEHCTBO-
Bath» [19, p. 75-76]. Kak nanee ormernn Cyji, «UCIIONb3YETCS JIU SIEPHOE OPYIKHE
3aKOHHO WJIM HE3aKOHHO, €r0 BO3JIEHCTBHIE Ha 3/I0POBbE Beera OyIeT OMHAKOBBIM»
[19, p. 77]. Cyn oTkazajcgd MPUMEHNUTH B IAHHOM CJIy4ae TEOPUIO TI0/[pa3yMeBaeMoii
KOMIIETEeHIIMU B CUJIy TIPMHIMIIA crienuasmsaiun (principle of specialty), peannsosbi-
BaTh KOTOPBIN JOJIKHBI BCe MEXKIYHAPOIHBIE MEKITPABUTEIbCTBEHHbBIE OPTAaHU3AIIHT
U KOTOPBIN OTJIMYAET UX OT TOCYAAPCTB, KaK CyOBEKTOB, 00JIAAIONINX B MEK/yHA-
pojHoM TipaBe 001elt Kommerenireil. HeykocHuTebHOE COOMIONEHIE 9TO TIPHHITAIIA
0cobeHHOo akTyasibHO st BO3, Kak «MesKIyHapoAHOW OpraHu3auy 0coboro TUIas,
a UMEeHHO — crenuanuaupoBanHoro yupexaenuss OOH, cocrosiero ¢ nmocsenneii B
0CO0OBIX OTOBOPHBIX OTHOIIEHUIX Ha OCHOBaHUM crareil 57, 58 u 63 Yeraa OOH u
Horosopa mexxay OOH u BO3 ot 10 utonsa 1948 r. ITo muennio Cyza, «He0OX0AMMO
YYUTBIBATh HE TOJBKO OOIIMN TPUHIUIT CHENNATN3AINH, HO TaKKe U JIOTUKY BCel
CHUCTeMBI, Tipe/iiosiaraeMoit YecrtaBom» [19, p. 78—80].

Boisodve. Konneniusi mojpazyMeBaeMoii KOMIIETEHIINN B MpakTHKe Mexiy-
Hapoztoro cyna OOH npumeHsieTcst Ha OCHOBAaHUM OOBIYHO-IIPABOBOTO MPUHITHIIA
3(hdEKTUBHOCTH, HAIIPABJIEHHOrO Ha obeciiedene HoJIHO (a(pheKTUBHOIT) peair3sa-
1Y TIOJIOKEHUH YCTAaBOB MEXKITyHAPOIHBIX MEKITPABUTETCTBEHHBIX OPTAHU3AIN,
KaK 0COOBIX MESK/IyHAPO/HBIX JOTOBOPOB, B COOTBETCTBUHY C TIEPBOHAYATILHBIMI HaMe-
PEHUSIMU TOCY/IapPCTB-yUpeanTeeil 1 HOpMaMy MeX/yHapOJIHOTo TIpaBa. MesxayHa-
POJIHBII Cy/I, /ie/1asi BBIBOJBI O HAJIMYKMH TIPSIMO HE YKa3aHHbBIX B TekcTe YcraBa OOH
HOPMaTUBHO-TIPABOBBIX HOPM, HUKOT/Ia He OTPAaHMYMBAJICS OOOCHOBAHUEM WX JIUIIh
YCTaBHBIMU TIeJIIMU 2TOH opranusaruu. OH Bcerza JOMOJHUTEIBHO MCITOTH30BAI
CJIOBECHBIN (TpaMMaTUUECKUN ), IOTUIECKUH, CUCTEMATHIECKUN M UICTOPUIECKUI CTIO-
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coObI TOJIKOBAHMUs, IIPUMEHSIEMbIE K JIIOOBIM MEKIYHAPOIHBIM JIOTOBOPAM M II03BO-
JISTIOIIUE YCTAHOBUTH OOIIUI CMBICI TTO[Pa3yMeBaEMbIX TIOJTHOMOYHIA, COOTHECTH €T0
C collep;KaHUWEM THMCAHBIX HOPM YCTaBOB, HOPM JIPYTUX MEXKAYHAPOMTHO-TIPABOBBIX
aKTOB, UMEIONNX OTHOIIEeHNE K uccjaenyeMoin pesrenbanoctu MMIIO, a takke c
JIOKYMEHTaMHU, BBISIBJSIONIMMU IIePBOHAYAJIbHbIE HAMEPEHUS TOCYIapCTB-yUpenTe-
Jield, 3aKpeliEHHbIe B TEKCTe YcTaBa.

References

1. Tunkin, G.I. (2000). Teorija mezhdunarodnogo prava. Moscow: Zercalo [in Russian].

2. Ananidze, ER. (2014). Kompetencija mezhdunarodnyh mezhpravitel’stvennyh organizacij:
Pravo mezhdunarodnyh organizacij. A. H. Abashidze (Ed.). Moscow: Jurajt [in Russian].

3. Kalamkarjan, R.A. (2012). Mezhdunarodnyj sud kak organ pravosudija po razresheniju sporov
mezhdu gosudarstvami. Gosudarstvo i pravo, 8, 66—75 [in Russian].

4. Shumilenko, A.P, Oselska, Yu.V. (2012). Kontseptsiia «domysliuvanoi kompetentsii»
mizhnarodnykh mizhuriadovykh orhanizatsii u suchasnomu mizhnarodnomu pravi. Naukovyi visnyk
Lvivskoho derzhavnoho universytetu vnutrishnikh sprav, 4, 134—144 [in Ukrainian].

5. Akande, D. (1998). The Competence of International Organizations and the Advisory
Jurisdiction of the International Court of Justice. European Journal of International Law, vol. 9, 437—-467.

6. Akande, D. (2003). International Organizations. International Law. 1st edition / ed. by
M. D. Evans. U.S.A., Oxford University Press Inc., New York.

7. Amerasinghe, C.F. (2005). Principles of the Institutional Law of International Organizations.
2nd ed. Cambridge University Press.

8. Bhutia, W.R. Implied Powers of the United Nations. URL: http://www.lawyersclubindia.com/
articles/Implied-Powers-of-the-United-Nations-2718.asp#.USwUL_hOKUk.

9. Certain Expenses of the United Nations (Article 17, paragraph 2, of the Charter), Advisory
Opinion of 20 July 1962: I.CJ. Reports 1962. p. 151.

10. Chigara, B. (2001). International Organization and Custom: From 1920 to Contemporary
Perspectives. Deficit in Customary International Law: A Deconstructionist Critique. Aldershot, England:
Burlington, V. T.: Ashgate/Dartmonth.

11. Chelali, T. (2011). International Legal Personality and International Organizations.
International Law Conference. Mr. Heugas-Darraspen. March 11th. 6 p.

12. Effect of Awards of Compensation Made by the U.N. Administrative Tribunal, Advisory
Opinion of July 13th, 1954: I.C,J. Reports, 1954. p. 47.

13. Engstrom, V. (2009). Understanding Powers of International Organizations. Ebo: Ebo
Akademi University Press, 2009.

14. Engstrom, V. (2012). Constructing the Powers of International Institutions. Leiden, The
Netherlands: Martinus Nijhoff Publishers.

15. Fisheries Jurisdiction (Spain v. Canada), Jurisdiction of the Court, Judgment of 4 December
1998. I.CJ. Reports 1998. p. 432.

16. Gudbrandsen, S.J. Legal Personality of International Organizations. The University of Oslo.
URL: https://www.duo.uio.no/bitstream/handle/10852,/18865,/2304 AvhSJG.pdf?sequence=3.

17. International Status of South-West Africa, Advisory Opinion of 11 July 1950. I.C.J. Reports
1950. p. 128.

18. Klabbers, J. (2009). An Introduction to International Institutional Law. 2nd ed. Cambridge
University Press.

19. Legality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory Opinion of
8 July 1996, I.C,J. Reports 1996. p. 66.

20. Nishitani, H. (1986). The Doctrine of Implied Powers with Special Reference to the
International Sea-Bed Authority (I). —#&#t3%. Hitotsubashi Journal of Social Sciences, vol. 10, issue 4,
19-59.

ISSN 2414-990X. Problems of legality. 2021. Issue 152 161



MIXXHAPOJAHE NPABO

21. Shaw, M.N. (2008). International Law. 6" ed. New York, U.S.A.: Cambridge University Press.

22. Reparation for Injuries Suffered in the Service of the United Nations. Advisory Opinion of
11 April 1949. ICJ] Reports, 1949. p. 174.

23. Report of the International Law Commission on the work of its Eighteenth Session, Geneva,
4 May — 19 July 1966 (A/6309/Rev. 1). Yearbook of the International Law Commission. 1966. Vol. 11,
172-363.

Shchokin Yu. V., Doctor of Law, Assistant Professor of the European Union Law Department,
Yaroslav Mudryi National Law University, Ukraine, Kharkiv.
e-mail: yuri.v.shchokin@gmail.com ; ORCID 0000-0002-8082-2367

Implementation of the Implied Powers Doctrine by the UN International Court of Justice

The article provides for an overview and analysis of the UN ICJ’s practice on implementation of the
implied powers doctrine. Main Court’s cases (judgments and advisory opinions) related to this doctrine
were examined (Reparation for Injuries Suffered in the Service of the UN (1949), Effect of Awards of
Compensation made by the UN Administrative Tribunal (1954), Certain Expenses of the UN (1962),
Legality of the Use by a State of Nuclear Weapons in Armed Conflict (1996), and Fisheries Jurisdiction
(1998)).

It is noted that the implied powers doctrine became an implementation of the principle of efficiency,
which is well known in international judicial practice as the principle interpretatio fienda est ut res magis
valeat quam pereat. It allows to interpret the charters of international organizations in a more ‘dynamic
manner’. The implied powers doctrine, on the one hand, expands the limits of such interpretation, and on
the other hand, it limits it. Its antipode is the doctrine of inherent powers that allows to make move broadly
interpretation of the charters of international organization based only on its goals. In this connection a
comparative analysis of two competing doctrines — of implied powers and inherent powers — is made.

The author of the article examined the legal positions of the International Court of Justice that allow
to the supporters of the inherent powers doctrine to assert that it has wide application. But, based on the
methods of interpretation used by the ICJ in making these judgments and advisory opinions, he come to
the conclusion that the Court fully supports exactly the implied powers doctrine.

Keywords: International Court of Justice; implied powers doctrine; inherent powers doctrine;
charter of international intergovernmental organization.

PexomennoBane muryBanus: [{[ékun 0. B. [Ipumenenue moKTpUHBI TIOApa3yMeBaeMoil KOMITe-
TeHIME B mpakTtuke Mexaynaponnoro cyara OOH. IIpobaemu 3axonnocmi. 2021. Bum. 152. C. 152—
162. doi: https://doi.org/10.21564/2414-990X.152.224433.

Suggested Citation: Shchokin, Yu.V. (2021). Primenenie doktriny podrazumevaemoj kompetencii
v praktike Mezhdunarodnogo suda OON [Implementation of the Implied Powers Doctrine by the UN
International Court of Justice]. Problemy zakonnosti — Problems of Legality, issue 152, 152—162. doi:
https://doi.org/10.21564/2414-990X.152.224433 [in Russian].

Haditiwna 0o pedxonezii 01.02.2021 p.

162 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2021. Bun. 152



Khmelyazh K. S. Mediator in the Polish civil trial

Khmelyazh Krzysztof Stanislav,

PhD of Social Sciences, Lawyer,

Head of the Department of Social Work

at the Faculty of Administration and Economics
at the State Higher Vocational School,

Poland, Tarnow

e-mail: krzysztofchmielarz@op.pl

ORCID 0000-0002-1088-8133

doi: 10.21564/2414—990X.152.226289
UDC 340(438):351.822

MEDIATOR IN THE POLISH CIVIL TRIAL

The article discusses the results of research on the functioning of judicial mediation in civil cases. The
effectiveness of mediation is assessed on the basis of the number of concluded settlements or discontinued
proceedings as a result of approval of the settlement concluded before the mediator. In the course of
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ITocepennuk y nusinsHoMy npoueci B ITosburi

Y cmammi posensymo pesyrvmamu 00CHOHCEHH 3ACMOCY8ants cydosoi mediayii 6 yueiivHux
cnpasax. Epexmusnicmo mediayii ouinoemocst 3a KioKicmio yKaadeHux Muposux yzo0 abo npununenux
cy008uUxX PO32NLS0I6, PEYILMAMOM SKUX CIMALA MUPOBA Y200d, YKIAOEHA 8 NPUCYMHOCMI NOCePeOHUKA.
Y x00i docridacenns susieieno npuvuny 3anHadmo HU3LKOI NOPIBHSHO 3 OUIKYEAHOK NONYAAPHOCTE Medi-
ayii sx y cycniivemei, max i ceped gaxieyis, nos’szanux 3 mediauicro. Ilonocenns npo mediayin 6uxo-
PUCTOBYIOMBCS CYOAMU 8dce NOHAD decsimv POKie, w0 0036015€ 3pobumu 6esniu 3ayeancenv i UCHOBKIE
000 ix NPAKMUUHOZ0 3ACMOCYBAHHSL.

KmouoBi cioBa: cysoBa Mejiailis; 1MBIJIBHUN TPOIIEC; BPETYJIOBAHHS CIOPIB, MOTAIIEHHS
KOH(DJTIKTIB.

Ways of resolving conflicts in the Polish civil process
The conflict comes from the verb Latin. the words conflictio, conflictus meaning
clash, fight with someone, dispute. It can be assumed that conflict is the sharp
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opposite of cooperation, the desire for one party’s point of view to prevail over
the other and at the same time to become a defeated party [1, p. 176]. Emotional
conflicts are the most difficult to solve because they are related to emotional tensions
caused by a negative attitude (e.g. hostility), in interactions between individuals
and of a personal nature [2]. Polish civil procedural law [3] is applied when the
provisions of substantive civil law are violated, and the process itself serves to resolve
disputes, conflicts, and misunderstandings. When one of the parties goes to court
in the process with the claim, it is defined as — the plaintiff, and if the other party
challenges it, it becomes — the defendant. It also happens that the court process
does not fulfill its role because it is not able to meet the parties’ requirements [4].
This is due to a variety of reasons, including a shortage of staff in the justice system,
excessive costs and complexity of the procedure, as well as the lengthiness of court
proceedings. The right solution seems to be to replace the form of judicial dispute
resolution through mediation [5, p. 39].

The existence of conflicts and disputes requires not only the necessity to develop
social mechanisms aimed at avoiding such phenomena, but also the possibility of
influencing the process of their resolution. In order to resolve conflicts or disputes,
a whole range of methods of reaching a consensus should be used. In the literature
on the subject, you can find many methods of conflict resolution, which are called
alternative dispute resolution methods — ADR (Alternative Dispute Resolution) and
these are actions alternative to court proceedings [6]. There are also new terms
known as , Effective Dispute Resolution”, ,Complementary Dispute Resolution”
and ,Supplementary Dispute Resolution” [7, p. 1; 8, p. 24; 9, p. 10; 10, p. 4-5; 11,
p. 22]. Alternative dispute resolution methods can also complement the traditional
judicial model [12, p. 905].

Although it is generally in the interest of society that the largest possible number
of disputes considered by common courts end with the signing of an agreement, it is
a difficult task to complete. Because a certain procedural formalism is not conducive
to conciliation. The reason for this is the fact that the aim of court proceedings is to
find the procedural truth and release a lawful decision rather than to establish the
actual interests of the parties [13, p. 35]. It can be assumed that conflict resolution
is the essence of alternative forms of dispute or conflict resolution, and its most
widespread and well-developed form is mediation.

Mediation as a way of resolving conflicts in a civil process

Mediation (mediation in Latin means ,to be inside”) is a modern and effective
procedure in which the parties voluntarily and actively participate in resolving a
dispute with the help of a third party [14, p. 179]. Mediation is intended to be a way
of improving the administration of justice and to support and complement judicial
proceedings [4]. In addition, resolving conflicts in the field of civil law, economic
law, labor law, family law and criminal law, is to intended help natural persons,
legal persons and other entities, e.g. courts. Hence, for some time, non-procedural
forms have had an important role in administering justice [15, p. 912]. Furthermore,
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mediation offers the possibility of obtaining a dispute resolution more tailored to
individual needs than traditional court proceedings, as it does not focus only on legal
issues. In addition, it is a faster, cheaper and less formalized method [16].

Pursuant to the European Union Directive 2008/52 / EC of May 21, 2008 on
certain aspects of mediation in civil and commercial matters — mediation means an
organized procedure of a voluntary nature, regardless of its name or description, in
which at least two parties to the dispute are trying to reach an agreement themselves
to resolve their dispute with the help of a mediator. Such proceedings may be
initiated by the parties, or may be proposed or ordered by a court and imposed by
the law of a Member State. This term includes mediation conducted by a judge
who is not responsible for any legal proceedings relating to the dispute in question.
However, it does not, cover attempts by a court or a judge resolving a dispute in the
course of court proceedings relating to the dispute in question [17, p. 3].

Thus, mediation mediation is intended to create the conditions for the parties to
the conflict that will make it possible to reach an agreement that the parties to the
conflict will be willing to consciously and voluntarily accept. The ideal solution that
should be sought in the mediation process is an agreement that optimally reconciles
the interests of the opposing parties, making each of them feel a winner, gaining
something and not losing anything [18, p. 18].

It is worth emphasizing that the basic principles of mediation include:
voluntariness, confidentiality, impartiality and the neutrality of the mediator [19,
p. 10-11].

Research on statistical data compiled by the Ministry of Justice of the
Republic of Poland

In Poland, after the introduction and regulation of mediation in the civil
procedure at the beginning of the 21st century, there were multiple expectations
[20, p. 6-24]. Supporters as well as optimists expected a rapid and steady increase
in the number of mediation proceedings, assuming a significant reduction in the
number of court proceedings [21]. Despite the passage of several years, the ratio
of the number of mediation proceedings to the number of cases heard by common
courts is still small. According to the information provided by the Ministry of Justice
on the activities of common courts, regional and district courts still refer few cases
to mediation compared to the number of cases brought to courts [22].

The obtained statistical data show that although the number of civil cases
referred to mediation in particular years increased, the mediation rate itself,
calculated as the percentage of cases referred to mediation in relation to all cases
brought to courts in which mediation may be used, was not optimistic and in the
following years it was: 0,50% (2013 r.), 0,50% (2014 r.), 0,70% (2015 1.), 0,90%
(2016 1), 1,09% (2017 1.), 1,07% (2018 1.), 1,18 % (I p. 2019 r.).

The mediation success rate was also not high and in the following years it
amounted to: 28,69% (2013 r.), 28,69% (2014 r.), 24,30% (2015 1.), 21,76% (2016 1.),
32,36% (2017 1.), 26,45% (2018 r.), 26,83% (I p. 2019 1.).
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The insignificant scale of the use of an out-of-court method of extinguishing a
conflict has its effect in the form of burdening the courts with thousands of cases
that affect them, the lengthiness of the court proceedings, or the need to deal with all
cases brought to the courts, including even those whose costs of investigation often
exceed the value of the dispute [6]. The institution of mediation is still reluctant
by the procedural authorities and the participants themselves, and the level of
use of mediation in court proceedings is still low. The number of cases referred to
mediation in 2018 and in the first half of 2019, with a breakdown by individual
judicial districts, is heterogeneous [23].

According to statistical data, in recent years the number of cases referred to
mediation on the basis of a court decision has been constantly increasing, but despite
that, the statistics of mediation proceedings are still not optimistic. In 2019, the
number of cases referred to mediation by judges still stands at just a few percent,
compared to the nearly 16 million cases brought to the courts. Despite many
informational and legislative activities aimed at popularizing mediation, the interest
of the parties and courts in this institution should be considered insufficient.

It is worth drawing attention to the uneven distribution of the number of
cases referred to mediation in individual poviats in the first half of 2019. It can be
indicated that mediation is more popular in large districts, such as (Table 3): Gdansk
(203), Kielce (123), Warsaw (122), Poznan (112) and districts deviating from these
data: Jelenia Gyra (2), Tarnobrzeski (5), Piotrkyw (6), Legnica (7).

The data presented by the Ministry of Justice for 2014 shows that in the case
of civil cases heard at the voivodeship level as a result of mediation, cases were
most often discontinued on the basis of reserved claims (15 out of 124 cases were
discontinued as a result of mediation in litigation in 2014), as well as claims from
various types of contracts (including contracts: sale, for specific work, construction
works, rental or lease, loans and orders — these were: 32 out of 124 cases). Moreover,
in non-litigious proceedings, mediation turned out to be the most effective in
cases concerning the division of joint property (34 out of 63 cases discontinued in
2014) and inheritance (11 out of 63). In the case of regional courts, the greatest
effectiveness of civil mediation concerns divorce (12 out of 91 cases discontinued in
this way) and protection of personal rights (8 out of 91).

Spiritus movens of low popularity of mediation

The obstacles to amicable settlement of civil disputes vary, often depending on
the court, mediator and, above all, the parties participating in the process. At this
point, it should be noted that one of the barriers to mediation is also the type of
(subject) case, because not all cases, by their nature, can be concluded amicably.
Firstly, when, due to the essence of the substantive legal relationship, the parties
to these legal relationships cannot exercise their rights independently. First of all,
it concerns non-pecuniary matters in the field of family law — marriage annulment,
divorce or separation, or in matters relating to the determination of a child’s
parentage. The inalienable nature of the use excludes the possibility of its transfer
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by settlement, however, it is permissible to establish and modify the content of
such a legal relationship (duration, rights and obligations of the user). It is also
inadmissible to conclude a settlement in cases for the revocation or declaration
of invalidity of the resolutions of the shareholders’ meeting of a limited liability
company or the general meeting of a joint-stock company. Secondly, the exclusion of
the possibility of concluding a settlement may result from the introduction of a clear
procedural limitation — as in cases in the field of social insurance (Civil Procedure
Code Art. 477'%). Cases adjudicated in non-contentious proceedings are generally
not amicable, as they are most often non-contentious. Participants in the proceedings
may conclude a settlement in a few cases, such as, in particular, in matters related to
division or demarcation and easement. Contrary to adoption or incapacitation, which
can only be made by a court decision, the abolition of joint ownership, division of
inheritance and division of joint property after the termination of joint property
between spouses may be regulated by contract without initiating court proceedings.
Hence, in departmental matters, a strong emphasis was placed on the harmonious
carrying out of the division. The legislator introduced two measures to achieve this
objective. The first is to impose an obligation on the court to persuade them to
reach an agreement and to indicate to participants the methods that may lead to the
division (Civil Procedure Code Art. 622 § 1). The second — submission of a joint
application as to how to abolish joint ownership. However, in departmental matters,
the court may issue a decision referring participants in the proceedings to mediation.
It is also worth adding here that concluding a settlement before a mediator results
in the return of three-quarters of the fee for the letter initiating the proceedings, and
therefore the amount of the court fee in the case of successfully conducted mediation
will be lower than when the application containing compliant draft abolition of joint
ownership. However, participants in the proceedings will be required to bear the
mediator’s remuneration and expenses, unless they are released from this obligation
by the court [24, p. 101].

The report on the diagnosis of the use of mediation indicated that the barrier
to the low popularity of mediation among judges is their conviction of their own
conciliation abilities and the worn-out way of thinking and proceeding, which is
not conducive to transferring cases to mediation. In addition, it should be noted
that the legislator did not provide for a bonus for judges to refer cases to mediation,
which means that the use of mediation is not visible in the job evaluation sheets and
is not accounted for in the allocation of cases by Rules of Procedure of Common
Courts [27].

The main barrier to disseminating mediation, on the part of the mediators’
community, and indicated by all respondents (including mediators), are insufficient
requirements for the qualifications of mediators, which should be regulated by
statutory regulations and executive provisions [25, p. 914]. The lack of uniform
standards in the work of a mediator makes the quality of the work of mediators vary.
Mediation centres apply different standards in terms of mediators’ qualifications,
which affects building a negative image of the mediator among judges, prosecutors
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and attorneys [26]. According to the respondents, especially the mediators, the
prestige of this function is also not supported by low salaries. Mediators often lack
the financial resources and motivation to upgrade their qualifications and devote
themselves to mediation.

Popularization of mediation is not favored by the attitude of the parties’
attorneys, i.e. advocates and legal advisers, whose representatives often perceive
mediators as competition, and referring cases to mediation as unfavorable for
themselves from an economic point of view (the method of remunerating the
attorneys often means that it is in their interest to conducting a case before a
court). In addition, lawyers and solicitors using mediation should see their role as
yguardians” of the judiciary, advising clients on various forms of approach to their
disputes depending on the nature of the problem, and not schematically assume that
the case may end up in court anyway [28]. The presence of the parties’ attorneys
in mediation influences the atmosphere and behavior of the parties, and effective
representation in mediation requires a conciliatory approach from advocates and
legal advisers [29, p. 19]. Thus, the attitude to the dispute itself must be transformed,
which does not have to be resolved by a third party — a court — with the application
of legal provisions, but by the parties themselves, assuming that all parties can
benefit from a creative resolution of the dispute and the creation of new values
important to them [30, p. 44; 31, p. 134—136; 32, p. 7]. Material values are important,
but nevertheless important, and often, in the overall view of the conflict — even
more valuable — are intangible goods such as: honor, respect, maintaining peaceful
relations with the other party [32, p. 7].

From the point of view of the parties to the dispute, the main reason mediation
fails is that it is unwilling to participate in mediation. The reluctance to participate
in mediation is partly due to the lack of willingness to take responsibility for the
conflict in which they participate. The parties to the dispute prefer to make a
decision by an external instance, hence such a large number of cases referred to
courts and a small number of mediations, both court and out-of-court. Moreover, as
indicated by the authors of the report examining the state of mediation, both the
surveyed mediators and judges pointed to the fact that participation in mediation is
often perceived by the parties as an admission of joint responsibility for the conflict.
Mediation participants expect the mediator to propose specific methods of resolving
the conflict, which shows that mediation is perceived as an informal court route,
where a resolution will be worked out for the participants [23].

Another barrier from the point of view of the parties to the dispute is the lack
of sufficient tools to induce the parties to consider mediation. Although the Code of
Civil Procedure provides, as a formal deficiency, the obligation to inform the court
in the statement of claim whether or not an attempt was made to resolve the dispute
amicably before the case was referred to the court, in practice it is fulfilled by briefly
indicating that no agreement was reached (Article 187 § 1 point 3 of the Code of
Civil Procedure). The legislator, by introducing such a condition, did not provide
for any further restrictions related to it. The following should be assessed positively
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in Art. 103 § 3 point 2 of the Code of Civil Procedure a sanction consisting in the
possibility of imposing, irrespective of the outcome of the case, on the party who,
without justification, failed to appear at the mediation meeting despite prior consent
to mediation - an obligation to reimburse the costs in a part higher than the result of
the case would require, or even to reimburse the costs in full [26]. It should be noted
that this sanction will be visible only in the decision concluding the case, after a
long evidence procedure. Practice will show whether these changes were encouraging
enough to mobilize the parties to mediate. Low level of social awareness in the field
of mediation, insufficient number of information and promotion activities carried
out so far, scattered sources of information are barriers to disseminating mediation
concerning the general public and entrepreneurs [23]. A settlement is always in
favor of the parties, even if the claim is partially abandoned. The creditor obtains
an enforceable title faster and avoids carrying out a lengthy process that may fail
as a result of failure to bear the burden of proving the facts from which it derives
legal effects [33].

Another barrier to the use of mediation in civil matters is the lack of sufficient
tools inducing the participants of the process to use mediation before bringing the
case to court. It would be advisable to promote among the public the inclusion of
a mediation clause in the concluded contracts, in which the parties undertake that
in the event of a dispute, they will use mediation before going to court. It would be
advisable to introduce an obligation to include such a clause in all civil law contracts
concluded with consumers [26].

The judge as conciliator of the dispute during the preparatory heating

In order to improve civil proceedings and counteract their excessive length,
and in particular the examination proceedings, in 2019 the legislator introduced a
revolutionary, undoubtedly the most comprehensive and serious modification of the
Code since its adoption. The amendment to the Code of Civil Procedure by the Act
of 4.7.2019 added a new Chapter 2' Organization of proceedings, in which the key
institution of preparatory proceedings is the preparatory meeting [34].

In general, its conduct is obligatory (Article 205* § 1 of the Code of Civil
Procedure) and, as a rule, it should take place in a manner appropriate for a closed
meeting, and the activities undertaken at the meeting are of a formalised nature
(205° § 2 of the Code of Civil Procedure). The proceeding change was caused,
among others, by The statistical results obtained so far concerning the average
duration (efficiency) of court proceedings in civil cases, which in the first instance
for the years 2011-2018 were not too optimistic [35].

The average duration of court proceedings in district courts in civil cases in 2018
was 5,453 months, including as much as 11,635 months in cases heard in procedural
proceedings, 8,706 months in cases heard in non-contentious proceedings, and 6,714
months in commercial cases. The statistical results presented are the result of various
overlapping reasons, ranging from the organizational issues of the common judiciary
(e.g. significantly limited access of judges to assistants, insufficient number of court
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referendaries, serious problems with obtaining evidence from the opinions of expert
doctors), economic issues, which often contribute to the complex substantive level
of civil and economic matters, and ending up with legislation [36].

According to the new art. 2055 § 1 of the Code of Civil Procedure, the purpose
of the preparatory session is to resolve the dispute without the need to conduct
further sessions, especially hearings. Therefore, the chairman is to urge the parties
to reconcile and amicably end the matter. The presiding judge seeks amicable ways
of resolving the dispute with the parties, supports them in formulating settlement
proposals, indicates the methods and effects, including financial ones, of resolving the
dispute. At a preparatory hearing, the court may also refer the parties to mediation
(Civil Procedure Code Art. 2056 § 2). It is a time and place where the parties are
initially familiar with the legal aspects of the conflict, including possible ways of
resolving the dispute and the potential outcomes of one and no other way out of the
conflict. This debate is not bound by formal rules of procedure [26].

In the course of such a conversation with the parties (proxies), learning about
their attitude towards the dispute resolution method, the judge will determine the
appropriate way to proceed in the case. First of all, the legislator placed emphasis
on the mediation value of such a meeting with the conflicting parties (proxies). The
judge should assume the role of a conciliator, trying to find and show to the parties
those elements that may avert the conflict, while suppressing and extinguishing the
sources of the conflict. It is about searching for ways of understanding between the
parties, points of convergence and the resulting benefits for them. It is important to
make the parties aware of the benefits of reconciliation and settlement of the dispute
by way of a settlement. The preparatory meeting is to have a mediation value, the
judge will assume the role of a conciliator, trying to find and show the parties those
elements that may avert the conflict, while suppressing and extinguishing the sources
of the conflict. It is about searching for ways of understanding between the parties,
points of convergence and the resulting benefits. The activity of a judge, equipped
with an attribute of the seriousness of the office held, is to be supplemented by the
activities of mediators [38].

Initiating attempts to reconcile the parties is a challenge for the judges, requires
special arbitrator skills and a certain change in the optics of looking at the goal
of settling the case. It becomes important not only to make the parties aware of
the benefits associated with an amicable settlement of the matter, but also to use
appropriate negotiation techniques aimed at achieving the main result, i.e. avoiding
a long process [37].

Additionally, a completely new institution has been introduced to the Code of
Civil Procedure, which allows the chairman of the parties to instruct, if necessary,
about the probable outcome of the case in the light of the statements and evidence
submitted so far (Civil Procedure Code Art.156'). Thanks to this new regulation,
the parties can review their procedural position, submit possible new evidence
motions, statements and raise new allegations, adequate to the probable outcome of
the case declared by the court. The new regulation may contribute to the fact that
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the parties should be more likely to conclude court settlements or agree to refer
them to a mediator, knowing what the likely outcome of the case will be. This may
especially apply to cases where the decision depends on the subjective opinion of the
court, e.g. cases for compensation for infringement of personal rights. The introduced
possibility may also lead to the claimant, informed of a possible negative decision (in
whole or in part), withdrawing the claim and after the decision to discontinue the
proceedings becomes final, he will bring another claim, hoping that the case will be
assessed differently by a different court [38].

Nowadays, it is also very important to have the attorney of the party to the
agreement, to correctly understand the client’s interest in resolving the conflict, to
understand the benefits of closing the case already at the preparatory meeting stage.
The legislator definitely assigned the chairman the role of a mediator, a conciliator,
and not a procedural body whose task is to resolve the case. The legislator assumed
that in the course of the preparatory session, emphasis should be placed on the
mediation aspect, and the judge should assume the role of a conciliator, trying to
find and show to the parties those elements that could avert a conflict by suppressing
and extinguishing it. [37].

Despite the fully justified assumptions of the amendment, the new institution
in the form of a preparatory meeting may not bring the expected results. The
introduction of the provisions on the preparatory session and the plan for the
hearing can be called a breakthrough in the way the court’s work with a civil
case is organized. The provisions relating to this meeting also ensure that the
activities are informal, providing both the court and the chairman with a fairly
high ,flexibility”. This breakthrough currently has only a legislative (normative)
dimension, as it is difficult to predict that the introduction of these provisions will
bring about a real revolution in the field of case management. The optional nature
of the preparatory hearing may result in the courts rarely using this institution,
choosing the current model of proceedings in which activities in the field of
,preparation of the hearing” take place only during the information hearing at the
first hearing [25]. The main factor discouraging the conduct of these sessions and
the preparation of plans for hearings is the formalized procedure for changing the
schedule of a hearing, and such a necessity is not uncommon in practice. The fear is
all the greater as the perceptive abilities of the parties acting without a professional
representative do not always allow them to understand the procedural law
(e.g. regarding the deadlines for reporting facts and evidence). Such a party cannot
be expected or required to report in a timely manner (prior to approval of the
plan of a hearing) all statements and evidence [25]. Furthermore, the parties are
charged with court fees if certain pieces of evidence are submitted after approval
of the plan for the hearing. For the above reasons, it can be assumed that the
new provisions of the procedure will not result in a quick improvement of court
proceedings in civil cases [26].

Conclusions. Bearing in mind the presented research results, in view of the
current difficult situation in the justice system, deepened in 2020 by the state
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of a global pandemic, it is recommended that the legislator consider introducing
obligatory mediation in all civil cases, the subject of which allows for an amicable
conclusion of the proceedings. The costs of such mediation should be borne not by
the parties but by the State Treasury. Only the parties’ unwillingness to conclude a
settlement after mediation would allow the case to be heard in court proceedings,
which in turn should be associated with clear restrictions in the form of significantly
higher costs for the parties and stricter procedural rigors, the non-application of
which would have negative consequences for the parties [26].

As the experiences of other countries show, the introduction of compulsory
mediation elements effects in the increase of their number. An example of a
country where a first meeting with a mediator is compulsory is Slovenia. The use
of mediation is voluntary there, but if the parties themselves do not come up with
the initiative to refer the case to an amicable solution, the court may refer them to
an obligatory information session, under financial sanction for absence. Also, if a
party unjustifiably refuses to enter into mediation, a Slovenian court may impose
additional financial penalties on it. A similar solution was adopted in Italy, with a
number of incentives to participate in the briefing, not just sanctions for absence.
Among other things, these are such solutions as: the introduction of a fixed fee for
the first mediation meeting (EUR 40 per page) and no fees for the next, if any, no
sanctions for withdrawing from mediation at the first meeting, tax benefits for the
parties to the mediation [23].

The right to a fair trial is one of the fundamental rights of a democratic society.
However, this right cannot be understood as providing courts with exclusive rights
to resolve disputes. The effect of exclusivity is overloading the courts, increasing
delays in resolving disputes and excessive costs. However, this does not translate into
a higher quality of the justice system, which is why in civil society it is necessary
to resort to dispute resolution at the lowest possible institutional level ensuring a
quick finding of a solution acceptable to both parties [39, p. 23].

There is no doubt that the substantive court decisions are extremely rarely
satisfied with all entities participating in the proceedings. On the other hand, a
compromise worked out through mutual concessions has a much better chance of at
least partially satisfying them than an authoritarian decision of the case by a court. It
is also important that court settlements are generally respected voluntarily by their
parties, without the necessity to enforce them [40, p. 796]. That is why it is popular
to say that “a settlement is always better than a satisfactory judgment [41, p. 4].

The mere positive view of mediation by judges, mediators and proxies is not
enough, statutory tools are necessary to order the conflicting parties to terminate the
dispute. Such a solution would improve not only statistics, but through compulsory
participation in mediation it would improve the perception of mediation by the
parties as an effective tool for dispute resolution. The implementation of these
solutions would have to be preceded by changes to the law [26]. Taking into account
the current statistical data on the number of cases brought to courts and the number
of settled cases, it is reasonable to promote mediation as a universal tool for resolving
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and extinguishing conflicts. The ,fashion for mediation and conflict suppression”
should be promoted and popularized wherever it is possible.

One can positively assess the fact that it meets the difficult situation caused by
the COVID-19 (SARS-CoV-2) pandemic in 2020, in which they found themselves,
among others entrepreneurs. The National Network of Mediation Centers of Legal
Advisers launched an initiative of the action called ,Mediate, do not sue!”, Which
was addressed to entrepreneurs who, due to the state of the epidemic, found
themselves in a difficult position and unanimously need the help of professional
mediators in resolving disputes between them.

To sum up, the increase in the number of cases referred to mediation may
contribute to increasing the efficiency and strengthening the efficiency of the entire
justice system.
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ITocpenuuk B rpaxaaHckoM npouecce B Iloapure

B cmamve paccmompenvt pesyivmamul Uccie008aHUsL NPUMEHEHUS CYOOHOU MeOUAuUU 6 Zpadc-
Oanckux Odenax. Spdexmusnocmv MeOuauuu OUCHUBAEMC N0 KOIUYECBY 3AKIHUCHHBIX MUPOBHIX
COZAMWEHUT] UL NPEKPAUCHHBIX CYOCOHbIX PA3OUPAMENbeme, Pe3yivmamom Komopvix Cmaio Mupogoe
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