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APXITEKTYPA €BPOMENCBKOI BE3IMEKM
HATPUKIHLU XVIII - Y TEPLUIA MOAOBMHI XIX CTOPIYYS

Ha mni nosisu nosux nebe3neunux sUKIuKie Cyuacnomy MidcHapoonomy npasonopaoxy i cucmemi
besnexu neped NOMMUKAMU | HAYKOBUSMU NOCMAE NUMAHHSL W00 CBOEUACHOCME i 00TPYHMOBAHOCTIE
nepezisioy YCmaileHux KOHUenmyaivHux nioxodie cmocosHo KOHCMPYO8AHHS apXimeKmypu MiHcHaApoo-
10l i esponeticvroi 6esnexu. Bio nouamxy XXI cm. dedani uacmiwe iynaiomo 3axiuKu CYyMme6o OHOGUMU
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YUHHUTL MIJCHAPOOHULL NOPSOOK, 1020 tHemumymu, nacamneped incmumym Paou besnexu OOH, nopmu
i mpasuna, axi cxaanuca nicas 1945 p. Y ypomy 36°s3Ky axmyanvuicmio i npaxmuunoio 3Havyuicmo
xXapaxmepusyomvcsi 00CHONCeHHs e6oOYIT Nonepeorix cucmem MiNCHapoOHUX GiOHOCUH | 3ACHOBAHUX
na nux cucmemax 6esnexu, 3okpema Bidencvkoi cucmemu. Cmocosno <«Eeponeiicvkozo Konyepmys» sx
cmpudicns Bidencvroi apximexmypu esponeticokoi 6esnexu (1815—1914 pp.) 6 icmopiozpayii cxaanocs 6
ULIOMY HEOOHO3HAUHE CINABNEHHS, WO 3A8aKHAE 0AMU UOMY HALEHCHY OUIHKY, a MAKONM NPoCcIioKysamu
esonioyiio Bidencokoi cucmemu, ii 36’130K 3 HACMyNHUMU MINCHAPOOHUMU CUCTIEMAMU, OUTHUMU MONCIU -
gicmb GuUKOpUCANHSL iT eleMenmie 0t KOHCMPY8anHs MAuOymuix mMixcnapoonux cucmem. Le symoeioe
my yeazy, SiKy SUKIUKAIOMb NUMAHHS CMAHOGAEeHHs, Po3sumKy i sanenady Bidencvkoi cucmemu. Ooniero
3 KoHuenyitl, wo nompedye NepeocMUCIeHHs. 8 UbOMY KOHMEKCMI, € <«OaLaHC CULy, MeoPemuuHi 0OCHOBU
K0T 6 0cHOBHOMY Cchopmysanucs 6 nepiod 0ii Bidencvroi cucmemu. 3 naunom uacy smicm xouuyenyii
<«Oanancy cui> NOMIMHO 3MIHI0BABCS | OONOBHIOBABCS HOBUMIU CCMEHIMAMIUL, WO NPU3BEL0 00 NOHAMILHOL
bazamosnaunocmi 8i0nogionozo mepmina. 3 0210y Ha POICUMOK MINCHAPOOHUX GIOHOCUN, 3MiHU NiI0X00i8
0o sabesneuenns 2106aivnol i pezionanwnoi besnexu ichye nompeda 6 KPUMUUHOMY AHALI3] <Oaiancy
CuLy, 1020 HOBUX KOMUECIMYAILHUX MOOeLell, W0 NOACHIOMb N0BeIKY CYO eKmié C6Imosoi NOIIMUKL.

KirouoBi cioBa: apxirekrtypa Oesneku; «banaHc cuii»; Harosieon; eBporeiicbka demepartisi;
Binencokuii konrpec (1814—1815 pp.); Bizencbka crcrema MiKHAPOIHUX BiJIHOCHH.
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ApxutekTypa eBponeiickoii 6ezonacuoctu B kouue XVIII — B mepoii mososune XIX Beka

Ha ¢hone nosignenuss HoBulxX ONACHLIX 66130808 COBPEMEHHOMY MENOYHAPOOHOMY NPABONOPSOKY
u cucmeme Gesonacnocmu neped NOJUMUKAMU U YUEeHLIMU BO3HUKAEM BONPOC O CEOEBPEMEHHOCU U
000CHOBANHOCTU NEPECMOMPA YCMOABUUXCIL KOHUENMYAILHBIX NOOX0008 K KOHCMPYUPOBALUIO APXUL-
mexkmypuvL Mencoynapoonot u esponetickoii 6esonachocmu. C navaia XXI 6. 6éce uawe pasoarwmcs
NPUSHIBLL CYUECMBENHO 0OHOBUMY OCUCTBYIOUWULL MENCOYHAPOOHBLIL NOPAOOK, €20 UHCTNUMYMbL, NPelcoe
ecezo uncmumym Cosema besonacnocmu OOH, nopmvr u npasuia, croxcuswuecsi nocie 1945 e.
B amoii ces13u akmyanrvHOCMvo U NPAKMUYECKOU 3HAYUMOCTBIO XAPAKMEPU3YIOmcs UCCIe008aHUsl,
nocesuenHble IGOTIOUUU NPEOLLOYUUX CUCTNEM MENCOYHAPOOHBIX OMHOWEHUT U OCHOBAHHBIX HA HUX
cucmem Gesonacnocmu, ¢ wacmmocmu Benckou cucmemvl. Ymo xacaemes «Eeponeiickozo xonyepmas
xax cmepacis Benckoil apxumexmypol esponetickoil 6esonacnocmu (1815-1914 z2.) ¢ ucmopuozpa-
uu croHCUIOCH 8 UEIOM HEOOHO3HAUHOE OMHOULeHIEe, YUMo Meulaem 0amo emMy HaAOLeHauyro OUeHKY,
a maxxce npociedums 3604104uI0 Benckoll cucmemol, ee c853b ¢ NOCACOYIOUWUMU MEHCOYHAPOOHLIMU
CUCTEMAMIL, OUEHUMb BO3ZMONICHOCTIL UCNOIB30BANUS €€ SNEMEHMO8 0Nl KOHCIPYUposanus 0yoyujux
MeHCOYHAPOOHDIX cucmem. IMo 00bACHIEM MO GHUMANUE, KOMOPOE BbI3bIGATONM BONPOCHL CIAHOBLE-
nus, paseumus u ynaoka Benckoil cucmemvr. O0HOU U3 KOHUenyull, HYHOaOUWEUCs 8 NePeoCcMblCACHU
8 IMOM KOHMeEKCme, S6AAeMCs <«OaIaAnC CUTL>, MeopPemudeckue 0CHO8bl KOMOPO 6 OCHOBHOM C(op-
muposanucs 8 nepuod deiicmeus Benckoi cucmemvr. C meuenuem epemenu codepircanie KOHUeNyuu
«bananca cuny 3amMemno MEeHsIOCH U NONOJIHSLOCy HOBLIMU INEMEHMAMU, YMO NPUSENO K NOHSMUIHOU
MHOZOSHAUHOCTNU  COOMBEMCMEYI0UEe20 mepMuna. Bceaedcmeue paseumusi MeicoynapooOHvix Ommo-
wenuil, usmenenus. noox00os x obecnewenuio Zi00aIvHOl U PezUOHAIbHOU 0e30NACHOCMU B03HUKIA
nompedHOCMYy 6 KPUMUUECKOM aHAIU3e <«Oalanca cuily, ezo HOBbIX KOHUENMYAIbHblX Mooeretl, 00bsc-
HSIOUUX nogedenue cyOveKmos MUposotl NOJUMUKUL.
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PABOBI 3ACAZAV HALJIOHAJIbHOI BE3IEKU YKPAIHU

Kirouessie cioBa: apxurekrypa Gesornacuoctu; «banane cuiy; Haroseon; esporeiickast deznepa-
1ust; Benekuit konrpece (1814—1815 rr.); Berckast cucrema MesKyHAPOIHBIX OTHOTITEHHUI.

ITocmanoeéxa npobéaemu. Teopid i npakTuKa peasizallil IpaBa HalliOHAJbHOI
6esreKn € 00’€KTOM MPUCKITIIMBOI yBark MpaBHUKIB. Taka yBara MOsSICHIOETBCST CTPiM-
KMMU i KapIMHAJIbHUMK 3MiHaMH, IO BiI0YBAOTHCS B CYYacCHiil CUCTEMI MisKHAPOJI-
HUX BIJJHOCHH, a BiJITaK TOB’s3aHi 3 MiJIBUIIEHHSIM CTYIIeHSI PU3UKIB, TIOCHJIEHHAM
HeOe3IeKy Bij AOIYIeHUX TIOMUIOK, HEKOHTPOJbOBAaHUX TEHIEHIIIil 1 IPoIeciB, sKi
CYTTEBO MO3HAYAIOTHCA IK HA CTaHI HAIlIOHATbHOI, TaK 1 PeTIOHAJIBHOI Ta MiXKHAPO/I-
HOI Ge3IeKn.

[linkoM 3aKOHOMIpHO, 1110 B IIUX yMOBaxX MPOTATOM OCTAaHHIX /E€CSATUJITH B
JOCJTIDKEHHSIX TTPOo6JIeMn Ge31eKH YiTKO MPOCTEKYEThCST TeH/IEHIlist TIobai3alii ta
perioHasisailii, O CBIUUTDL PO Te, 10 AOCHITHUIbKA JYMKa MMePEeMUKAETbCI Bij
JIOKQJIbHO-JIEPKaBHUX [0 PEriOHAJbHMX Ta TJI06aJbHUX MacmTabiB i mpobiem 6es-
nexu. L[ TeHeHIis 3aKOHOMIPHO PO3IIUPIOE eHOMeH Oe3IeKH i, SIK HACJIiI0K, BOHA
CTa€ MPEJMETOM JIOCJII/PKEHb MIKIUCIATLIIIHAPHOTO XapaKTepy, BAXKJIUBUM aCleKTOM
SKHX € ICTOPUKO-TIOPIBHSJIbHI JOCTIKEHHS] CUCTEM Mi’KHApOAHUX BiIHOCUH 1 Bi/IIO-
BifiHUX iM Mojteseit Oesekn. OjiHe 3 MEeHTPATbHUX MICIb Y IIUX HAYKOBUX IMOIIYKaX
3aliMa€ Teopis 1 MpaKTUKa BifleHChbKOi cUCTeMU MiXKHAPOJAHUX BiJITHOCUH, gKa BIIepIie
MPOJIEMOHCTPYBAJIA 3[aTHICTh MiATPUMYBaTH MUP 1 Ge3reky B €Bporii.

Ananiz ocmannix docaioxicens i nyoaikayin. Y cydacHiil yKpaiHChKiil icTopio-
rpacii mpobsiemi 3abe3reueHHs HalllOHATBHOI Ge3IeKn 3a JOIIOMOTOI0 PeriOHaIbHIX
MiKHApPOJAHUX CHUCTEM Ha MPpUKJaAl BizeHcbKoi crucTeMyu TMPUAIJIEHO HEIOCTaTHIO
yBary. Bunsarku ckmagators Haykosi npaii H. T. Anommunoi [2], H. B. Topmno [30],
B. I IliBaroro [72], 1m0 i1 3yMOBJTIOE aKTyaJbHICTh I[bOTO JIOCJIi/IKEHHS.

Mema docaidxncenns. OCHOBHA MeTa CTATTi MOJIATAE B TOMY, 1[0O HA OCHOBI
CUCTEMHOTO aHaJi3y I CUHTE3y PO3KPUTU TEOPETUKO-METOOJOTIUHI OCHOBH, iCTO-
pPUYHI 0COOIMBOCTI, O3HAKH, 3aKOHOMIPHOCTI PO3BUTKY BiseHChKOI crcTeMn MiskHa-
POTHVX BiJTHOCHH, & TAKOXK PO3KPUTH CIEIU(IKY apXiTEKTypH €BPOMERCHKOI Ge3TeKn
nanpukinii XVIII — na noyatky XIX cTomiTh.

Buxnao ocnoenozo mamepiany. puniun «6anancy cui» (anri. balance of
power) TPUITHATO BBaKaTh OJHUM 3 HAWOIIbII BIJIMBOBUX TIPU (hOPMYyBaHHI 30B-
HIIIHIX MOJITUK MPOBiAHUX €Bporeiicbkux aepxkas 3 XVIII mo XX cr. [78, c. 155].
Y BHTOKIB 0r0 T€OPEeTUYHOTO OOTPYHTYBaHHs, nmounHaoun 3 XVI cr., crosim
®. ne Kommina, @. I'Bivuapaini, /K. bonen, @. bekon, A. /Ixxentini, XK.-7K. Pycco,
I I'pomiit, I. KanT Ta iHII €BpOMNENCchKi MUCIUTEII.

[TpuHmn «b6amancy cui» SIK €JIeMEHT CUCTEMH MiKHAPOIHOTO TIPABOIOPSIKY
BIIepIlle BUKOPUCTOBYEThCS Y BecTdanbebkili cucremi, mo ckaanacs micas 1648 p.,
PO IO CBiTYUTH Horo (ikcaiisi B YTpexTcbkoMy MupHoMy jgorosopi (1713 p.).
! Jlopn BomiHr6pok — aBTOP AOTOBOPY — TaK KOMEHTYBaB CUTYyaIliio B €BPOTIi, 110 MpuU3Besa 0 Tim-

CaHHS YTPEXTCHKOTO MUPHOTO JIOTOBOPY: «3 TOTO MOMEHTY $IK YTBOPUJIHCS /iBi epxkaBu — DpaHitist
i ABcTpis — i, IK HACJIZIOK 1IHOTO, Mi’K HUMU BUHUKJIO CYTIEPHUIITBO, IHTEPECH IXHIX CYCi/IiB MOJISATAIN

B TOMY, 1100 GOPOTHCS 3 HAIICUIIBHIIIOW | HAliOLIbII AKTMBHOIO Ta YKJIaJaTh cO3 i Apy:xk0y 3i ciab-
mo10. 3BiICK — KOHIIEIIisA piBHOBATK cuJI B €BPOII, Ha AKill 3acnoBani Oe3nexa i Cokiil Beix. Y ¢Boio
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Opnak depes Te, 1O JAHWH TPUHIIAT 32 3HAYYTIICTIO TTOCTYTIABCS TTPUHITUIIAM JIep-
’KaBHOTO CYBEpEeHITeTy, MPpUMaTy HAI[IOHAJbHUX JepPsKaB, MO peati3yioTh CBOI Teo-
HOJIITUYHI IHTEPeCcH ILJISXOM <«BifHM yCiX IPOTU yCiX», HEBTPYYaHHS Y BHYTPIIIHI
CIIpaBH, BIIMOBU Biji KOH(eCIHHOTO (haKTOPy SIK OJIHOTO 3 BU3HAYAJbHUX €JIEMEHTIB
30BHIIIHBOI TOJITHKM, BUKOHAHHS MiANMCAHUX MiXKHapoAHUX AOroBopiB, Bect-
(hanbebka crucTemMa BUSIBUJIACS HECITPOMOSKHOIO CIIPUSTU TIPUTTMHEHHIO iCHYIOUUX Ta
3arobiraHHI0 HOBUX Cepilo3HMX KOH(MIIKTIB B €Bporri'.

OcobamsicTio €sponu B nepioz (pyHKIIOHyBaHHs BecTdanbehKoi cucteMu € Te, 1io:

— Mo-TiepIite, BiftHU mo30yIMCsT PeTiriitHOTO XapakTepy (BKOPiHEHHST TIPUHITAITY
Biporeprumocti B Aurii, /{anii Ta Ipyccii 3 kinms XVII cr. cripusizio ocmabieH O
PeJIiriitHOro OOGIPYHTYBAaHHSI BOEH), HATOMICTh TOJIOBHUME (haKTOpPaMu, 10 Oyin
iX mpuumHaMu, crtaju 60porbba 3a TepuTopil (3a CHAMIMHY), TOPriBeJbHI IIISXH,
JIUHACTUYHI CIIOPU;

— MO-/IpyTe, 3POCTAHHS KUJIBKOCTI BEJTMKUX JIeP:KaB HA KOHTUHEHTI CTBOPIOBAJIO
CIIPUAT/IMBI TIepeyMOBU JIist 3abe3nedeHHst Giabll epeKTUBHOTO «baaHCy CHU»
(«piBHOBarm» ), OCKUJIbKMA B IIbOMY pasi y jepskaB OyJI0 GibIl MOKIMBOCTEN IisTH
THYYKO i 3MIHIOBATH COIO3HWKIB MO QJbsiHCY, 06 HE JOMYCTUTH BCTAHOBJIEHHS
rereMoHii cymnepHUKa, 1110 OJ[HaK He BUKJIOUATO CUTYallii, KOJIU Jep>KaBU CBIJIOMO
MOTO/IKYBAJTMCST HAa BU3HAHHS 32 OJHIEIO 3 BEJIUKUX JIEPXKAB CTATYCy «yTpUMyBada
(rapanTa) Oamancy» (moumnaioun 3 XVII cr. 110 posib HaituacTine BUKOHyBaIa
Benuxa bpuranis);

— TO-TpeTe, crovyatky lcnawnis, a micas Yrpextcbkoro mupy — Mpaniisa ta
ABCTpid TIOCTYIIOBO BTpavasiv CTAaTyC €BPOTENChKUX rereMoHiB, a IlIBerist — perio-
HaspHOTO Jizfiepa Ha [liBHOYI €Bpormy, HATOMICTH 3MIIHIOBAIN CBOI TO3UILi1 Y BUPi-
1eHHi eBporneiicbkux cripaB Besmka Bputanig, Pociiicbka immepii Ta [Ipyccis, 1o
CTBOPUJIO TIEPEYMOBH [IJISI BiJIHECEHHST 1X /10 KaTeropii BEJMKNX JIePiKaB;

— TI0-YeTBepTe, BiJICYTHICTh HA KOHTUHEHTI TereMOHa, TTOJIITUKA eKCIaHCii SIKOTo
CTAaHOBUJIA 3arPO3y TeONOJIITUYHUM 1HTepecaM IpyIli BeJMKHUX JiepsKaB, HeraTUBHO
ro3Hayajiacd Ha TOTOBHOCTI OCTaHHIX BXKMBATU KOJEKTUBHUX 3aXOJiB 3 Tolepe-
JUKEHHS BIMIH Ha KOHTUHEHTI;

yepry, HOPYIIUTH 1110 PiBHOBAry OyJI0 METOW KOKHOTO 3 CyNepHUKIiB. [IpUHIUI, Ha SIKOMY IPYHTY-
BaJIMCST BCI MyJZIpi pillieHHsS] €BPOMNENChKUX Hapajl, 1o crocyiorbess Dpaniiii ta ABCTpii, BUSHAYMBCS
[IPATHEHHSIM 3a1100iITH TOPYIIEHHIO PIBHOBATH, HE JA0UU CXUJIUTHCS IHaJbKaM TepesiB Ha oauH OiK.
[leit pUHIMI AiSIB IPOTATOM YChOTO Iepioy i 3Gepirae cBow BoJIO MOHUHI> [6, ¢. 81-82].

! Bapro sragatm xoda 6 OCHOBHI BOECHHI KOH(JIIKTH, M0 BUHMKJIN 0 Mignucanas BecTdaabcbkoro
MHUPHOTO IOTOBOPY, aJie TIPOAOBKIINCS McJIsT HhoTo ((hpanko-icmanchka Bifina (1635-1659 pp.), icma-
Ho-TIopTyTasmbebka BiitHa (1640—-1668 pp.), Typerbko-BeHerianchbka BifiHa (1644—1699 pp.)), a Takosx
Ti, 10 PO3MOYAINCS Tics Horo miamucans (Tepina anrtao-ToJuanachka BiftHa (1652—1654 pp.),
pociiichro-TIobebka Bifina (1654—1667 pp.), mombebko-mBeachKa Biftna (1655—-1660 pp.), anrmo-
icmarcoka Bifima (1655-1659 pp.), Apyra anrmo-rosmanachka Biftna (1665—1667 pp.), TommaHaChKi
Bittam (1667—1679 pp.), Croncpka Bitirna (1675-1679 pp.), Benmnka typennka Biiina (1682—1697 pp.),
BifiHa 3a [Idanpucsky cammuny (1689-1697 pp.), Biiina 3a icnanceky cnaamunay (1701-1714 pp.),
[TiBriuna Bifina (1700-1721 pp.), BiitHa 3a aBctpiliceky cmammuuy (1740-1748 pp.), Cemmpiuna
Biiina (1756—1763 pp.), pociiicbko-Typelbka BiitHa (1768—1774 pp.)), 106 nepexoHatucs: B Heedek-
TuBHOCTI Bectdanbebkoi cucremu 3anobirants i npunuHenHs BiitH B €spori [[lus.: 29; 74; 47].
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— TIO-IT'SITe, JIOCATHEHHSI KPUTUUYHOI MeXi B HAKOMUYEHHI BiHCHbKOBOT MOTYTHO-
CTi OJIHIEIO 3 BEJMKKUX JIEPKaB TATHE 32 COOOI0 CYTTEBE MOPYIIEHHS PiBHOMIPHOCTI
PO3MOIily MOTYTHOCTI MixK ziepskaBamu |33, c¢. 118], mo cTBoproe mifcTaBu s
CHPUITHATTS 11 K (pakTOpa 3arpo3u perioHasibHiil 6esmerti (0co6IMBO 32 HAsSIBHOCTI
3acTapiyimx KOHQIIKTIB, TEPUTOPIAJBHIX CIIOPIB i «00pa3», sIKi TPOBOKYIOTh PeBaH-
MMUACTChKI HACTPOI), a OTKe (POPMYBAHHS AJIbSHCIB, MOKJMKAHUX BPIBHOBAKUTH
arpecopa i BiTHOBUTH «bajlaHC CHJI», Ta MPEBEHTUBHOI PO3POOKH OIJIBII TTOTYKHOT
36poi (MMoYaToK «TOHKU 0306POEHD> );

— MO-110CTe, eKOHOMIUHE 3pOCTaHHsT ab0 BEJMKHUI piBeHb OGaraTcTBa JepKaBu
(He3asIeKHO Bijl TOTO, YU aBTOKPATIs 1ie, YU JEMOKPaTisi) CIIPUSIIOTh ii 030POEHHIO 3
yciMa HeraTUBHUMU HacJIiKaMu jiist 3abesnedeHns «banancy cuis> [26];

— I0-CbOME, BiJICYTHICTb Y JIepsKaBK BEJIMKOI KiJIbKOCTI BiiicbK (Pi3MUHO 0OMEKYE
MaHeBp 715 11 arpeCUBHOI MTOBE/IIHKA HABITH 32 YMOBU XOPOIIIOTO OCHAIIEHHS apMii, a
OT3Ke, 3yMOBJTIOE Jlep:KaBy PO3TMOYATH 3 aHEKCii HEBEJUKUX JIePKaB 3 METOIO TTOMOB-
HEHHS apMil 32 paxXyHOK apMill MpUEHYBaHUX Jiep:kas [23];

— TI0-BOCHbMe, CTaOLIBHICTD «OalaHCy CHJI» Y T1eil TIepiojl 3HAYHOI0 MipOIO 3ajieKalia
Bijl 0COGHCTOCTI MOHAPXIB BEJIMKUX JlepsKaB: cMepTh (Hanpukiaz, Jlogosuka XIV) un
HaBITAKW MIPUXiJ 10 BN TUX UM iHITUX CyBePeHiB (HANPUKJIaI, KOpoiab Anrmii [eopr
I, immiepatop Asctpii Kapa VI, kopoas [pyccii @piapix 1) gvacom panToBo i cyTTe€BO
3MIHIOBAJIA TEOTOITUYHY CUTYyalliio B €BpOTIi, K 1l Bif0yI0Cs y APyTiil MOJOBUHI
XVIII cr., Kosmn BifOyJI0Cs «TiepeBEPTAHHSI JIbSTHCIBY, 1[0 Y CBOIO Y€pry 0OYMOBHJIO
JIOBIFOCTPOKOBHIT TIEPETIsi/l BOEHHO-TIOJITUIHUX co03iB [19, ¢. 25—-26];

— TIO-7IeB’sITe, He TOTOBHICTD BEJIMKUX JIepskaB 3a0e3mednTn eheKTUBHUIT «OaaHe
cui» (CTBOPUTH MOTYKHY KOAJIIiI0) cepio3HO MigpuBaia cTabilbHICTh MiXKHAPOIHOTL
cucTeMu, TpossBoM 4oro ctaia CemMupiuHa BiliHa, JKepTBaAMU SKOI CTAIN Mailke Ba
MiJTbIIOHM OCi0.

€pornelicbkuii «6amanc cuiy», nobyxoanuii B XVIII cr. 3a mMixkHApOAHIM
JMHACTUYHUM MPABOM, 6a3yBaBCsl Ha Tak 3BaHiil meHTapXil BeJaukux jaep:xkan (Bemu-
kit bpuranii, ®pantii, Asctpii, Pocii Ta [Ipyccii) i BignocuHax Mizk HUMHU, CIEIH-
(hika gkUX BU3HAYANACSA CUTYAIiHHO BIATOBIZHO M0 iX TEOMOJITUYHUX iHTEPECiB:
aHTJI0-(ppaHIly3bKe KOJIOHIaJbHE CYTePHUIITBO, TPOTUCTOSHHS [aHHOBEPCHKOTO i
Binercpkoro coro3iB, IpycchbKo-(hpaHily3bKe TPOTUCTOSHHS, aBCTPO-TIPYCChKe MPO-
tu6opctBo B Ilenrpanbhiit €Bporni Ta obomiibHa 3ariikasieHicTs Pocii ta ABcrpii B
3axorieHHi Bosoinb Ocmanchkoi immepii [19, c. 24—28, 31]. Bin 6yB 3pyiiHoBaHMi,
sk i Becrdasbebka crctema B 11iJ1oMy, BHACTiIOK Hacamiiepes Bemkoi Dpanity3bKoi
PeBOJIIOIIII 1 HATIOJIEOHIBCHKUX BiiiH, SKi 3aB/la/iM HUIIIBHOTO Y/Iapy 110 €BPOIEHCHKIN
NUHACTUYHIN CUCTEMI.

Hamnosieon (1769—-1821 pp.) 3a3Buyaii He 3rajyerbest ceperl hinocodis, nepras-
HUX i TPOMAJICHKUX [isiUiB, MisSIBHICTh KMX OyJia cripsiMoBaHa Ha 06 €[IHaHHS €BPO-
HEeRChKUX HAPOJIB, OCKIJIbKH IHTErpallisi PO3IJISAa€ThCs K CBIIOMUN 1 J0OPOBLIbHMIT
npoitec, ToAi K moOymoBa iMmepii HarmoseoHoM HOCHIa TPUMYCOBHIT XapakTep.
Pasom 3 Tim 30BHINTHA TIosTiTiKa Hanosieona mamma BaxkanmBe 3HaUYeHHS /119 (DOpMy-
BaHHs HaIlOHAJIBHOI i perioHanbHOI ToTiTHKN Oe3mekn B XIX cT.
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Y Harosieona He 6yJsio ycTaJeHUX KOHIENTYAJIbHIX MOTJIS/IB Ha 00JIAIITYBAaHHS
€sponu: B enoxy Jlupekropii (1795-1799 pp.) Bonanapt 6yB NpUXUIBHUKOM CTBO-
PeHHsT €BpoIeiicbKol KoH(pemeparii pecry6uik; y mepiox Aycrepaimna (1805 p.) BiH
BUCYHYB KOHIIEMIiI0 (paHily3bkoi €Bpornu, mo nepeadadaia CTBOPEHHS CUCTEMU
BACAJIbHUX i COIO3HUX KOPOJIIBCTB; y 1epios; 60poThOM 3 aHTHHATIONIEOHIBCHKUME KO-
JIIISIMM cHUCTEeMa BacasliTeTy IoyaJia IMOCTyaTUCs MiclieM HOJITHUI IPSIMOl aHEeKCil.
Jlerenza npo HaroJsieona sk NpuXuyibHUKA «€BPOIIEICHKOI acoliallii» rnoyaua CcTBO-
pIOBaTHCS HUM CaMWM Yy Tiepiofl 3acjaanHs Ha ocTpiB Caroi Emnenn [31; 83, c. 236].

3a3HauMMO, 110 OOTOBOPIOIOYH «EBPOIENCHKIIT TPOEKT> Harosieona, Mu MOKEMO
aHasr3yBatu Hacamiiepes momituky Mpanitii y TOi M iHMIMIA TTepio OTOo MpaBTiHHS,
a He Horo norJsau, siki Haroseon HiKom He BUKJIAAaB MMCbMOBO Y CUCTEMaTU30-
BaHOMY BUTJIA.

Ineosorist TIpocBiTHHUIITBA GE3yMOBHO CIIpUsijia TOSBI (eiepanicTChbKUX iHTe-
rpaitiiiaux npoekris y apyriit mososuui XVIII cr. TTounHatoTh BigGyBaTucs 3MiHI
B CYCITJTBHIN CBIZIOMOCTI, TO-HOBOMY PO3CTABJISTHUCS 30BHINTHBOMOJITUYHI TIPiOpHU-
Tetn: 00’enHana €Bpora moyrHae B6AUaTHCS He SIK Jlira CyBEPEHiB, a Ik 00’€/THaHHST
HapOJIiB; BiJIKUJaMacs ijlesh YHIBepCaJIbHOI MOHApPXii; Bi/ICTOIOBAINCA €KOHOMIUHI, a
He JIMIle MHACTUYHI iHTepecH; 3a0XxouyBaacs myOiyHa JUIIoMaTis, SKa JA0IOBHIO-
BaJIa, aje 1e He 3aMiHWJIa IMHACTUYHI [TaKTH; MiKHAPOJIHE TIPABO  PO3IJISI/IAETHCS He
JIMTIe 3 TO3WIIIi TTpaBa Ha BiliHY, ajie 1 Ha MUP; MIHHICTIO BU3HaBaIacd deepaTuBHA
BJIa/1a, 9Ky KOHTPOJIOOTH caMi Hallil, i IWBiJIbHE MPaBO, 3aCHOBAHE Ha IIHHOCTSIX
[IpocBiTHHIITBA.

Hampuxkinii XVIII — #a noyatky XIX cT. B IO TUKO-TIPaBOBIii i (hisocodehKiii
aymiti @paniiii GopMyIoThes 1Ba MiAXOMM 10 PO30YIOBU €BPOIENCHKOI (emeparrii:
SIKIO TPUOIYHKUKY MEPIIOTo, SKUX OYJI0 MEHIITICTh, BUCTYTIAIN 3a TIOBAry 0 CyBepe-
HiTeTy, 30epesKeHHs] HE3AIEeKHOCTI JIepikaB, a oTKe, i Status Quo Ha TeonoJi THYHI i
mari €Bporu, To po3pOOHUKK IPYTOTO MiAXOAY BBAXKAJIH, MO CTBOpeHHsT €Bpo-
neichKoi (hemepaliii MOKIMBe, ajie /st TOro, 1100 BOHA BUSIBUJIACS JKUTTE3MATHOIO,
Gamanc cus B €Bporii MoBUHEH OyTH BUIIPABJICHUI MIJISIXOM CTBOPEHHS BEJTUKHX
ZepsKaB OiJIBII-MEHII OJHAKOBOTO po3Mipy [4, c¢. 97—99], 1m0 mpupoaHo 03HaYAIO0
nos6asyieHHs ab0 MpUHAMHI 0OMEKEHHS CYBEPEHITETY THX JAep:KaB, TEPUTOPIs i
pecypcH SIKMX MaJiid CTaTth <Oy/iBeIbHUM MaTepiaioM» y IIbOMY MpOIIecit.

3 Cemwupiunoi Biitau (1756—1763 pp.) — ofHOTrO 3 HANOLIBIT MACIITAOHNX 1 KpH-
BaBUX BoeHHUX KOH(DIiKTIB HoBoro uacy, sskuil Haciipas/ii MOKHA BBasKaTU OJHIEIO
3 mepImx cBiToBUX BiltH, DpaHIlis BUiilIa HAA3BUYANHO CJIaOKOI0 K Y BOEHHO-TIO-
JITHYHOMY, Tak i ekoHoMiuHOMYy TutaHi. CuTyarliss moripimaacs e Gijbline Iic/is
nopasku Ilapuxa y ¢panko-nipycewkiit Bitini (1870-1871 pp.), 1mo 3akoHOMipHO
CTBOPWJIO TIEPEAYMOBH JIJISI TIOMYJISPHOCTI PEBAHNINCTCHKUX MPOEKTIB Y HACTYITHI
JecaTUIITTS 1 HaBiTh cTomiTTd. Hacamiepes rnmocrae 3aB/laHHS 111010 TTOBEPHEHHS

' Tak, y 1777 p. C.-H. A. Jlinrye BUCYHYB i/Ief0, Bi/IIIOBIZIHO /10 SIKOi MaB 3MiHUTHUCS TEOMOJITHYHUI
yeTpiii ToimHboi €Bponu: A1t TOro, o6 BPIBHOBAKUTH JABI 3pocTaroui mory:Hi cusm: [Ipyccio ta
Pocito, @panuist, Icnanis ta Besmka Bpuranis manu o6’eanaTu 3ycusist (CyTTEBO MEPEKPOITH KOP-
JIOHU ICHYIOYMX HA KOHTUHEHTI epskaB), 100 BUIIPaBUTH 1ie [4].
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@pantiii 11 TpoBiHOTO Miciisg cepes iHIUX AepskaB €spornu. [IJst 1bOro HeOOXiTHO
OyJi0 yeyHyTH HebesIeky, sika noxoauia Big IIpyccii, Anraii Ta ABerpii, 1o, y ¢BOO
gepry, moTpedyBasio TMeperysiy KOPAOHIB CYCifHIX AepKaB 3apajn 3abe3medeHHsI
6esnexn i 060poHn Ak camoi DpaHIiii, Tak i COI3HMX il JepKaB.

[Tporsirom 1795-1800 pp. [Aupekropisi pykamu Harmosieona akTHBHO Tiepe-
KpotoBaJsia HOJITUYHY KapTy ITaii [mIsXxoM CTBOPEHHS JOSJIbHUX 1il peciryOJiik i
kopoJiiBcTB. [lapanenbno HamnosieoH 3aoxouyBaB iTaJiiliB /10 npolecy MmoJiTuy-
HOTO 00’€aHHs, IO TOPOINI0 Y OKPEMUX HOr0 CYYacHUKIB 1J1f03i10 TOTO, IO BiH
€ 3aXMCHUKOM IIPaB €BPOTEHCHKUX HAPO/iB Ha caMOBU3Ha4YeHHs (IIoTpaBaa He
yCiX HApOJiB, a JUIlle PEBOJIOIIOHEPIB, TTepeMoTa SKUX BiIOBilaza HAIliOHAb-
HUM iHTepecam (dpanilysiB) [65, c¢. 425]. Besnepeuto, Taka oliHKa He BiAMOBigaTa
JificHOCTI, X0ua IMOOGIYHUM pe3yJIbTaToM IoJiTiHKM Haroseona crajia akTuBizaiist
MoJIiTUYHOTO HatioHamiamMy B €Bporti [14, c. 378—379]. /lupekTopist He MorJsia ocTa-
TOYHO BU3HAYUTHCS 3 TIOJITUKO-TIPABOBUM CTATYCOM iTaJICHKUX AepsKaB (TTOTISaan
KOJIMBAJINCST Bijl TIOBHOI 1X aHeKcii 10 mepeTBopeHHst Ha caresiTiB MDpaHiiii), Takox
BUCYBAJUCS MPOEKTU CTBOpPeHH: (eepaltii (Hanpukian, degepailii 3a ydyacTio
Opanrii ta yaitapsoi Itaii) abo coro3y aep:kaB 3 pisHUMU hopMaMK IIPaBJIiHHS,
ajie y Oyb-IKOMY pasi MUTaHHS 1100 BU3HAHHS IXHbOI HE3a/I€KHOCTI Ha MOPSIIKY
JIEHHOMY He cTosiio [56].

¥ 1eit nepion Hamoseon i E.-7K. Cifiec Briepiie BUCYHYIH i/1e10 3aIIPOBA/IKEHHS
KOHTHUHEHTAJbHOI eKoHOMiuHOI O1okaau Anrmii. 3akon Bix 18 ciuna 1798 p. mo3-
BOJISIB 3aXOILTIOBATH Oy/b-sIKE CY/HO, a HE TIIbKM WOTO BAaHTaX, IO MEPEBO3UIO
TOBapy GPUTAHCHKOTO MMOXOJKEHHS, He3a/IeKHO Bijl HAI[IOHAJIBHOCTI iX BJIaCHUKA.
Ile 6yB mepunii KpOK IPOTH HEHTPAJbHOIO CYAHOILIABCTBA Ta [IOYATKY TOProOBOI
Bifinu B €Bporii.

Harmosreon, po30y1oByoun CBOIO iMITEPii0, YCBIOMIIIOBAB, 10 iHIIN CyBepeHU
€Bpory MOXKYTh BU3HATH HOTO PiBHUM cO00i JInIIe 32 YMOBH, 1[0 BOHU OYIyTh 3Ha-
XOMUTHCS Tl spMoM abo B 3aseskHocTi Bix Mpaniii. Bignosiano iMmmepist skutnme
JOTH, TOKU Bin Oyne Bcesstu ctpax B iHmwux [43]. Il curyaniss BusHaumaa Ti
MeToH, SKkuMu Harosieon kepyBaBces y (opMmysiioBaHHI Ta peasrizariii 30BHINTHbOI
nostitukr Dpanirii.

BiticbkoBi nepemorn Hamnosneona B nepion 3 1800 mo 1807 pp. nmopoaunu y
HbBOTO 11103110 TOTO, 1O Ha KOHTHHEHTI y DpaHIlii He 3aJTUIUIOCS CYITPOTUBHUKIB,
3MATHUX KUHYTH 1if BUKJIMK. [le mAmToBXHYI0 0T0 10 BUSHAYEHHS CBOTO OayeHHst
MaitbytHboro €sponu. OCHOBHI HANPSIMU CBOEI MPOTPAMU BiH ONPUJIIOAHUB TIi/I
yac Buctymy nepez cenatom Opamntiii 11 ceprast 1807 p. Ilio nporpamy BiH Ha3BaB
«EBPOTEHNCHKOIO (hefiepasbHOIO CUCTEMOTO», TKa Majla CKIAaTuCA 3 TPhOX Kim [43]
i 3abesneuyBaT Oesneky Dpaniiii, a TaKOK CTaOLIBHICTD HA KOHTUHEHTI IMIJISIXOM
BCTAaHOBJIEHHS (hPaHIly3bKOi TereMOHII.

[Tepire ko0 BKIoYano teputopii (134 menaprameHTH i3 HaceJeHHSIM OJIM3BKO
44 MJIH 4OJIOBIK, SIKi OXOILTIOBau TepuTopiio BiracHe Mpaniiii, a Takox [larcbky
nepskasy, besbrito, Tomnanmito i ranseiichki micra Bpemen, TamGypr i Jliobek, ITiB-
Hiuny Itasio, Karasowito i tepuropito cydacHoi Xopsarii, KOHTPOJIb Ha/l SKUMU OYB
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YMOBOIO 3a0e31edeH sl KOHTHHeHTaIbHOl Os10kaau Besmkoi Bpuranii), 6esnocepen-
HbBO TiITOPsAKOBaHI IMmepii.

Jlpyre koo ckiaganocst 3 (opMaTbHO aIMIHICTPATUBHO He3aJeKHUX «HAIO-
JIEOHIBCHKUX KOposiBcTB» (Becrdanmbebke koposiBeTBo, Peitrcebka KoHbemepartis!,
lenpBeTnuHa KOHDeneparis (micas ii mikBigarii y aotomy 1803 p. — IIBeitapcbka
koHbenepariist), Hearmomitarncbke KopostiBeTBo, Icnmanis? Ta BapimaBcebke repiiorcTso),
sIKi OyJsin iHTerpoBaHi y (paHIly3bKy OpOiTy 3aBISKU JAUIJIOMATUYHUM 3aXO0/aM,
a TaKOK TOMY, 1[0 Ha 4oJii 6araThbox 3 HUX cTosii poaryi Hamosmeona (sik 3a3Haua-
10Th ictopuku, Hamoseon HamaraBcs nepetBopuTi €BPOITy Ha «CIMEWHUI JOMEH»
[41, c. 22-23)).

Tpete ko0 yTBOpPIOBANIM TaKi BeJMKI KOHTUHEHTAJbHI Jep:kaBu, ak lIpyccis,
Ascrpiiicpka, Pociiicbka 1 3a nmeBHUX yMOB HaBiTh OcMaHCbKa iMmIlepii, 3 IKUMU
Opanii 6yJ10 HEOOXIAHO JOCATHYTH PO3YMHOTO TEPUTOPIAIBLHOIO KOMIIPOMICY, It
YOro Ha iXHIX KOpPJIOHAX BJIAaCHE 1 CTBOPIOBAJINCS YUCJIeHHI Oy(epHi yTBOPEHHSL.

CrBepKyBatu Te, 10 B 03HaveHuil nepion Mpamilis iepeTBOPUIACS HA <yTPH-
MyBaya OasaHcy» B €BpOII, HEMAE IiICTaB, OCKIJIBKY 11 30BHIIIHS MMOJITHKA XapaK-
TepusyBasacs cBaBiisiMm Haroseona, sikuii 6yB 31aTeH 3MiHUTH «OalaHC CUJI» Ha
KOHTUHEHTI B Oy/b-sKUil MOMEHT Ha cBiit poscyn (y 1815 p. Bin 3a3nauas: «Hawm
noTpibHa Oysia 1mosoBKUHA TLTIOC OfHAa €Bpora, mob OasaHc MePeKnHYBCsT Ha Halry
cTOponHy» |22, c. 422, 454]).

Y nepion Ilepioi imrepii i HanmosieoHiBchbkux BiliH DpaHilis He MEHI paju-
KaJTbHO BTPyTUJacd B KuTTs CsmnieHHoi PuMcbKoi imMTepii TepMaHChKOi Hailii Ta
JlepaKaB, 10 BXOAUIU 10 11 ckiaxy. HamosmeonHoM po3rigaanucs: reoloiTUYHI TPo-
€KTH, BIJIIIOBIZIHO /10 IKUX TEPUTOPIi FepMAHCHKUX JIep/KaB Majia OyTH Tepepo3IoIi-
sieri misk Mpantiieio (anekcis yactuau miBHivHoi Himeuunnn), [Ipyccieio, a Takox
nomyckanocst opMmyBaHHsT degepaltiii ApiOHUX KpaiH HABKOJIO OiJIbIl HOTYKHUX
nepskas®. Ha mpaktumi 1i mranu tpancdopmysanucs y crBopernst B 1806 p. Peiin-
CHKOTO €O103y sIK Oy(epHOro BiliChKOBO-TIOIITHYHOTO ajbsaHCy — caTestitTa Mpaniii

! Creopennst Hamoseonom Becrtdamnbebkoro koposietBa i Pelincbkoi kondemepartii Maso Ha MeTi
PO3IIMATyBaHHS TEPMAHCBKOTO CBITY 3apaJil HEIOIYIIEHHsS CTBOpeHHs Ha KopiaoHi MDpaniii Ha-
MOTYKHOT BOPOJKOI JIepiKaBH, sSIKa CTaHOBHJIA 6 Oe3M0cepeHIo 3arpo3y s Ilapuiky, magiHHs SKoro
TPaJUIIITHO o3Hauasno Kanityssiio Dpaniii B 1isiomy. CTBopeHHs BapIiaBcbKoro repiiorcTBa Takox
PO3TIIAATIOCS SIK 3amobiKHuit 3axin y mpoructosuii 3 Ipyccieto. Illompasma, Bapiraschke repror-
CTBO, sIKe He MaJIO CIiIbHOTO KopaoHy 3 Dpatitieto, 6yJ0 y pasi KOHMIIIKTY IpUpedeHe Ha SHUIIEHHSI.
Binbie Toro, 10To CTBOPEHHS CKOpilie KoHCoiayBanto BoporiB @Dpawiii (ABcrpiiicbky i Pociiicbky
immiepii, a Takox IIpycciro), aHix MoraubA0BANIO BOPOKHETY MiK HIML.

[TomuskoBicTh 3axoruients Ienawii, 3ymosieHa norpebamu KoHTuHeHTambHOI Ookaau, Harosneon
BU3HaBAaB i caM, mepebyBatoun Ha ocTposi CBsiToi €menn. Bifina 3 Icmamieto (B ToMy 4HCTi MapTH3aH-
cpbka) obifinmaca Opantii maitxke B 400 000 9o0BIKiB.

23 mororo 1803 p. OcobauBuil IMIiepehKuii KOMiTET IIPUIHAB akT 1po perecito B Himeuunni. 3rigHo
3 HOTO TOJOKEHHSIMHU JIKBIOBYBATACh HE3ATEKHICTh PSAY KAPIUKOBUX BOJOMIHD i Maike 50-Ti
MICT, @ TaKoX IepKOBHI KypdiopcTBa (KpiM MaifHIICBKOTO), PO3MUPSINCH BOJOMIHHS TTPABUTEIB,
gKi opienTyBamch Ha miaTpumky Hamoseona (Basapii, basena, Bioprembepra Ta in.). Pimenns
IMIiepchbKOro KomiTeTy HILIM Beyneped IMIepehbKiil KOHCTHTYINI, OJHAK 3arodiraiu MoJaablIoMy
npobientio CesueHol Pumcbkoi immnepii repmancbkoi Hamil [/lus.: 34].

o

w
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Ta MpUNUHEeHHs icHyBaHHs CBsanieHHOl PUMCbKOI iMIepii, 110 CYTTEBO 3MiHUJIO
reoroitTnany Marry €sporu [80].

3a3HauMMo, M0 e(PeKTUBHICTH pechOPMYBAHHS HIMEIIbKUX JIepKaB, HacaMIlepe
Becrdanbebroro koposiBeTBa K MojiesibHOTO excriepuMenTy Hamoseona, 3a ¢ppan-
I[y3bKUM 3pa3koM OyJia He3HAYHOI0, OCKIJTbKU HIMIli JeMOHCTPYBaIN HeOasKaHHs
cripuiiMaTy (ppaHIly3bKy TOJITHKO-TIPABOBY CUCTEMY B IiIOMY, 30Kpema [luBinpauUi
KOJIEKC, Yepe3 iX BUKOPUCTAHHS JIJIsT TPUCKOPEHOI 1 JKOPCTKO1 yHidikallii ycix cdep
CYCIIJIBHOTO KUTTS 63 ypaXyBaHHs HalllOHAJIbHOI criern(iki.

Tesu 1po 00’eiHaHHS €BPOIENIIB B OJHY HAIlil0 i MPO PO30YAOBY «BEJUKOI
€BPOIIENCHKOI (helepaTUBHOI CUCTEMHU, SIKY MU TIPUNHSJIN SIK BiJIIIOBIIHY yXy CTO-
JUTTS 1 CIPUSATIIMBY JJISE TPOTpecy HUBiIizalii», Oy/u 3HoBY 03By4eHi HaroseoHom
B Tiepio/u ioro nepebyBantst Ha ocTpoBi CBsiroi €enn i y npeamOyti J[onatkoBoro
akra 10 Koncrurymiit Imrepii Bix 22 kBiths 1815 p. B nepion «Cra ani»!. Hanoneon
PO3KPUB OKpeMi MOMEHTH OpTaHi3allii BJaJi B €BPOIEHCHKIi (heziepartii i TpUHIINTIH,
HA SIKMX BOHA Majsia OyTu 3acHoBaHa. [Ipu 1bOMY 3MiHUJIACS TOHANBHICTH i iHAKITIE
OyJiM po3cTaBiieHi akIeHTH B 00'€JHABYOMY TIPOIIECi: BiJTernep BaKJIMBa POJIb Y
3abesredeHHi KUTTEMIAIBHOCTI demeparliil BiiBoaUIaCs TIpaBy i MPaBOBUM MeXa-
nismam. Tak, Harosieon 3asznauas, 1o o6’eHana €Bpolia Ma€ KepyBaTHCs €IMHUMU
MPUHITATIAMHU, (DYHKITIOHYBATH B paMKaX €IMHOI ITPABOBOI CUCTEMHU, CTPUKHEM SKO1
MaB ctatn [uBinbHMIT Kozeke i €Bponelicbkuil KacariitHuii cy/, BUKOPUCTOBYBATH
€IMHY BAJIIOTY, CUCTEeMY MIp 1 Baru. 3a3Havyasocs, 10 BeJIuKa €BPoIleiicbKa poArHa
Ma€ MaTu CHiJIbHI IHTepecH, MOTJISN 1 TOUyTT, IO MAJo JocAraTucs yepe3 yHidi-
KOBaHy CUCTEMY OCBITH JIJId HallloHaJbHUX eJiT. IliicyMoByoun cBOi MipKyBaHHS,
Harosieon po6uB BUCHOBOK, 1110 TIPoeKT abara CeH-IIbepa € mMiJKOM JKUTTE3IATHUM
[39].

Oxnax Harmosieon He OyB IOC/IJOBHUM Yy CBOIX TIOIVISIAAX, OCKIIBKYU 3a 0000 BiH
3JIAIIIAB TIPABO BUCTYTIATH «BEPXOBHUM CYJIEIO» 1 3AIIPOBA/KYBATH «3arajibHY JHK-
TaTypy». TakuM 4MHOM, TapHi JJO3YHTY MPUKPUBAJIM 30BCiM iHIT Hamipu Hamomeona:

1. TosoBHOIO MeTOI0 MOOYAIOBU €BpOIIEiichKOi (hemepaliii OyI0 MakcUMalbHe
301/IbIIEHHST YIEHCHKOTO CKJIaay KOHTHHEHTaIbHOTO GJIOKY 3apajin 3abe3rnedeHHst
eeKTUBHOCTI eKOHOMIYHOT Ostokaau AHIIII, orosonieHoi B BepJini gekperoM Bij
21 mucronaza 1806 p. [13] (3a 3MicTOM 3aXOZiB 1ieil JEKPET 3HAYHOIO MipOIO LyOJII0-
BaB MOJIOXKEHHS 3aKOHY Bifl 31 ;xoBTHS 1796 p. Ta JIOMOBHIOBAB MOJOKEHHS aKTa
Biz 20 wepsust 1803 p.). ¥V mekperi 3a3HavaIOCs, MO0 eKOHOMIYHA OJI0Kaza AHIIII €
BI/IMOBI/IJTI0 HA 3aX0/TH, 3aKPITJIEHI B 3aKOHO/IABCTBI ocTaHHboi. [1igi TMCKOM B3aeEMHMX
paBoOBUX caHKIlil 3 6oky JlongoHa? i Tlapuska HeliTpajbHa TOPTiBJIS B CBITI cTae

'V npeambyti J[ogaTKOBOrO akTa 3a3Hayasiocs, 1o MeTowo IMiepii Gyja opraHisaiiss BEJUKOI €BPO-
nericbkoi hesepaTUBHOI CUCTEMHU BIJIIOBIHY yXy CTOJITTA 1 CIPUATAUBY /71 IPOTPeECy IUBLTi3alii
[[lus.: 1].

27 ciunst 1807 p. anryilickkum Koposiem Oyso BumgaHo order in council, sikuii 3a60pOHUB «TOPTIBIIIO
3 OIHOTO TIOPTY B iHNIWI», SIKIIO B IIi TOPTH He JOMYCKATINCS aHTIIHCHKI kopabui. Bpurancpkuit
YPSAZL B3SIB KYPC Ha 3HUIEHHS Oy[b-SIKUX, B TOMY YKCJ/i 3aMacKOBaHUX, (DOPM €KCIIOPTHOI TOPriBJIi
@panuii. 11 aucronaza 1807 p. 6ysno Bumano taki Tpu order in council, npucssiueHi perysoBaHH©O
MisKHapOIHOI Toprisii. Bonu sanposanuin 3a60poHy st Oyib-KOi HEWTPaJbHOI KPaiH TOPryBaTH
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npobsieMaTuyHOIO, 1110 3Mmytrye, Hanpukaag CIIA, THMYacoBOTO BiAMOBUTHCS BiJ
Toprisii 3 €Bpornoio [40, c. 257-262; 15, c. 63-78; 79, c. 49-53].

Kateropuuna BuMora, agpecoBaHa €BPONEHCHKUM JepPsKaBaM, TIO0 3a0e3nedeHHsI
OJIHOMaHITHUX 3aXO/iB i3 OsoKaM AHIJIII IEMOHCTPYE clipaBKHE craBiaenHst Haroore-
oHa 710 (hopMasbHO HesaeskHuX jgepskaB €sporu (y 1807 p. 1o 60Kaam BUMYyIIEHi
Gysin ipuennatrcst [pyccist, ABerpiiicbka i Pociiichka immiepii, /lanist). HeGaskauust
e(eKTUBHO 3/IIICHIOBATH 3aXO0/1 i3 TOPTOBOI OJIOKA/M!, @ TAKOXK TIPOIOBKEHHST TOP-
TiBJTi 3 AHTJIEI0 TOPTOBUM (PIIOTOM HEUTPATHHUX JIEPKaAB MOSICHIOE TTOATBINI KPOKHT
Hamoneona mozo akTuBi3allii IomiTHKN eKcrmaHcii Ha 3axizg i Cxig €Bponn, a Takox
adepeHialio maxoais o0 3abesnedents OJI0Kau PI3HUMU YacTUHAMK IMmepii
3aJIe5KHO Bijl TOTO, UM HaJieXxaau BOHM 10 «cTapoi Dpawniii» (Hanpukiam, micto-
nopt bopno), un BifiHOCUIKCS 10 IPUEHAHUX TepuTOpii (Hanpukmiaza, JIiBOpHO
i TamGypr) [46].

2. €Esporteiichka deepaitist po30yI0BYBaIacs MISTXOM OE3M0CEPEIHBOTO TTOTJIH-
HaHHa (aHekcii) a6o 0OMeKeHHs Ti€ Y iHIIOI MipOI0 CYBEPEHITeTy CYCiTHIX
JlepsKaB, 30KpeMa IMIISIXOM iHTerpariii yepes AuHACTUYHI MIobu abo 3a [0moMo-
ror «MopaibHOi ekcraHcii». [Ipu npomy 7K.-B. /[roposesnb 3a3nauae, 1o moMmika
Harmoneona nosisirasia B TOMYy, 1110 3aBOIOBAHHSA TEPUTOPIN MaTUX 1 cepe/iHiX eps;kaB
abo mepudepiiHuX TEPUTOPIil BEJUKHUX JePiKaB He CYMPOBOKYBAIOCS CHCTEMOIO
komieHcariii. Haroseon B okpeMux BUIIAJKaX HaJ/laBaB II€BHI KOMIIEHCAIlil JAPyro-
psanauM cotosnukam (Basapii abo CakcoHii), ajie He TIepeTBOPIOBaB JaHy MPAKTHKY
Ha CUCTeMY JIJIsI iHINX, OUIBIN 3HAYYINX AepxkaB (Hacammepen Pocii ta ABcrpii), sk,
HAIMPUKJIAJ], Y TTUTAHHI TTPO PO3MOJIIT €BPOIEHChKUX BOJIOAIHD OCMaHChKOI iMIIEpii
abo y mosbcbkoMy nuTtanHi [16, ¢. 272-273].

3. bimpmiicts Kpain €Bpornu He Maja CepHO3HUX MPUYWH ST KOH(MIIKTY aHi
3 Besmikoto Bpuranieto, ani 3 Mpaniiiero, a Tomy OyJia 3ailikaBjieHa MiATPUMYyBaTH
100OPi BIIHOCHHY OZIHOYACHO 3 0OoMa KpaiHamu. OHAK TOCTPOTa aHTJIO-(DPaHILy3h-
KOI BOposkHeui Ha 1odaTky XIX cT. 3pobuia Takuili BapiaHT yCTPOIO MisKHAPOIHUX

3 KpaiHaMK «BOPOKMMU MO0 BEJMYHOCTI» Ge3 3axo/1y KOpaOJiB B aHIJIIACHKUI MOPT i CILIaTH Tam
MOZATKIB 1 3060piB, ycTaHOBJIEHUX OPUTAHCHKUM ypsizoM. [lJist TOProBILiB, sIKi MOPYIIATh 1110 3a00POHY,
BCTAHOBJIIOBAJIOCS [IOKAPaHHS Y BUTJIsIA KoHpicKalii kopabuis i Bantaxis [/lus.: 69].

116 Gepesust 1810 p. Hamoseony Oysia MiArOTOBJEHA CEKPETHA JAOIOBiAb, B SIKIl 3a3Havyanocs, IO
nonpu 6J0KaLy AHIJIISI TPOJOBKYE aKTUBHY TOPTIBJIIO 3 TiBHIYHUMK KpaiHamu €sponu. Ile o3Hauae,
0 yYacTh IMX KpaiH y Koaimii npotu AHIII € ySBHOK0. YYaCHUKM KOHTHHEHTAJIbHOI GJOKaIH,
KOpPHUCTYOUUCh TuM, 110 DpaHilis He Mae A0CTATHBOTO BJIACHOTO (JIOTY, 11100 KOHTPOIIOBATH COM03-
HUKIB, JINIIE BIAIOTh, 0 CIPUSIOTH 1M OJOKaAU i BUKOHYIOTh CBOI 30008’ s13anHst. Tomy GJoKkaza,
sIKa TTOBUHHA OyJsia MOCTaBUTH AHIVIIIO Ha KOJIHA, 3BEJIacs 10 HEY3TOKEHUX, M030aBIeHIX Pe3yJIb-
tatuBHOCTI fiit. Pocisg, Ilpyccida, [lania Ta [Beris mig Burmasgom BigkpuToro po3pusy 3 JIoHmOHOM i
coro3HuX BiHocuH 3 MpaHiiero Hacpasi 36epiraloTh CIPaBKHIN HelTpaIiTeT, BUTIAHUIT aHTJTIAISM
[62]. ¥ 1811 p. Pocis BigkpuTo cTama ZOTPUMYBATHACSI HEUTPATITETY, TIPO IO CBiAYNTD 3aTBEP/KEHHS
19 (31) rpymuas 1810 p. Oxexcannpom | «Ilomoxkenns mpo HediTpampHy TopriBmio Ha 1811 pik y
noptax binoro, banriiicbkoro, Yoproro i A30BChbKOTO MOPIB i IO BCHOMY 3aXiTHOMY CYXOIYTHOMY
KopaoHy». [Tokazoso, 1o GpopMaabHO 11e [10/10KeHH ST He TTOPYILYBaJo eKOHOMIUHY GJIOKALy, ajie TpH
1IbOMY HETaTWBHI HACJIIIKKM BOHO MOPOKYBaso He /st Aurmii, a ans Dpaniiii, OCKiIbKN 3aBAATO
dpaniysbkiit Toprisai B Pocii Tsokkuit i Takuii, 1mo ocratouno ii migipsas, yaap [dus.: 66, c. 502].
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BifIHOCUH HeMOXJuBUM. Lle o3Havaso, 10 COI03 TPeTiX KpaiH 3 O/[HI€I0 3 BOPOIylO-
YUX JIepyKaB 3aKOHOMIPHO TIOPOJIKYBAB CTaH BilfHM 3 iHIIOIO BEJTUKOIO JIEPXKABOIO!,
[0 KaTacTPO(IYHO MOTIPIIyBAIO CTaH PeTiOHATbHOI Ge3rekn Ha KOHTHHeHTI. Kpim
TOTO, 3arajibHOI0 TIpakTUKOo sk Mpaniiii, Tak i AHIIT 6yJI0 HE TOTPUMAHHS CBOIX
3000B’s13aHb 1010 COIO3HMKIB, OCKIJIBKY MOTipIIeHHs cTaHy Pociiichkol, ABCTPICHKOT
imriepii Ta IIpyccii BijinmoBizaso reonoiTHYHUM iHTEpecaM gk odititinoro [lapuxy,
Tak i JlonzoHa.

Otxe, cain Bu3natu, mo Hamoseon HamaraBcst CUJIOMITlh yIIpoBaauTu B €Bpori
(bpaniysbKy agMiHicTpaTUBHY MOjeJb” sIK cBoepiauuii «kon Hamnoseonas, «Cssi-
TUH KOBYET, KU MU TOJAMO CYCIJIHIM HapojaM SK MPUKJAJ PeiriiiHol moBarus
(«arche sainte pour laquelle nous donnerons aux peuples voisins I'exemple d’un
respect religieux») [8, c¢. 163]. Ockinbku «eBporneiicbka (epepaTUBHA CUCTEMa>
Haca/KyBasiacst CUJIOMIIIb 1 He nepeabadasa JoOPOBLIBHOTO BXOKEHHS IeP/KaB 110 1i
CKJIaJTy, TO BiZIMTOBiHO i3 BIICHKOBUMM TTOpa3kaMu Harmosieona BoHa movasa MIBUIKO
PYUHYBATHCS SIK 3CePeIMHU 11 yIaCHUKAMHU, TaK i 30BHi®.

[Monituka ekcnancii Harmosieona ctana 7151 €BpoNechbKUX MOHAPXIl MOTYKHUM
CTUMYJIOM JIJISl BiTHOBJIEHHsI «Oanmancy cu»?. IIpu 1bomy BizOyBa€eThcst yCBiIOM-
JIEHHS TOTO, 1110 YMCJEeHHI aHTUHAIIOJIEOHIBChbKI KOAJIIlii, SKi PO3TIAAAIUC 3 TTO3U-
i1 yTBEP/UKEHHS Ha MPAKTHUIll MPUHITUILY COJIJADHOCTI MiX epsKaBaMU MIJITXOM

! Tak, B oprasizaiii sk aHTHHAIOJEOHIBCHKUX KOasilliil, Tak i Koauiril, sixi crBopioBaima MpaHiiis,
aKTHUBHO BUKOPHUCTOBYBAJAcs MPAaKTUKA YKIAJAHHS TAEMHUX MiXHApOIHUX poroBopis. Tak, Pocifi-
ceka immepid i [Ipyccig B 1806 p. miammcanu cekpeTHi cOIO3HI eKaIapariii, 0 MOCTY>KUJIN OCHOBOIO
st ctBopenHs [V antnnanomeoniBepkoi koadmirii (1806-1807 pp.). Ilopaska Pocificekoi iMmepii y
il BifiHi Tpu3Besna a0 mianucanHsa Timp3iTebkoro MupHoro goroBopy (1807 p.), axkuii MicTHB cema-
paTHi i cexpeTHi cTaTTi, B kuX MockBa Bru3HaBaja pe3yabraTé ycix BiitH Hamozmeona i Bci reormo-
JUTHYHI 3MiHM, ki BinOynucs B €BPOINi, a TAKOK TAEMHOTO <«/[OrOBOPY MPO COM03 HACTYNAJbHUN i
oboponnmii». [IokaszoBo, MO BKa3aHWil TAEMHUI JOTOBIp MOKAagaB 30008 A3aHHS TATH 3a TTEBHUX
ob6crasu npotu Auruii Ha aepskasu ([lawito, [Topryrasmiro, IlBenio), ki He Gy HOTo mignMcaHTaMu.
V uinomy B nepion 1805-1814 pp. Oyi0 yKjIajeHO YNCAEHH] COI03HI | MUPHI MIXKHAPOHI IOTOBOPH,
NIJIMCaHHS SIKUX He repeadavyajo peaiisallilo CTOPOHaMK YCixX 3000B’si3aHb, SKi HUMU nepeadada-
sncst. MUpHI I0TOBOPH, SIK TIPABUIIO, YKJIAIAINCS JIUIIE 3apajii OTPUMAHHS TIEPEPBU Tiepe]] HACTYTI-
HOIO CYTHYKOIO BOPOTYIOUMX JIeprKaB, IO TIPUBAJIO IOBIPY /10 MiKHAPOJHUX JOTOBOPIB SIK TaKMX
[[Aus.: 71].

ITix yac nepebyBaHHs Ha OCTPOBI cBsATOI Emern Harosieon (K i ii0ro maHyBaJbHUKH J0CI, ajle 0Co-
6/mBo B XIX cr.) Hamarascs peabimityBatu cebe i npencTaBuTu BiliHM, SIKi BiH HaB's13aB €Bporti, K
BUMYIIIEHY PEaKIliio Ha MOJITHKY CBOIX BoporiB (Hacammepen AHTIT) i X Koasitiii, sika GyJia criipsiMo-
BaHa Ha posmMarysarHst DpaHuii i pecraBpailito craporo HopsiaKy, abo, IK MiHiMyM, He OyJia Tiano-
psizikoBaHa 30BHiNTHIH mosituii Opautii y i npoTUCTOSIHHI 3 AHTJIEI. Heb6axxanus Pocii mignmucarn
MUD TIiCs 3aX0IIeHHss MOCKBY BiH TaKOK PO3TJISIAB SIK TPUYKHY, sSIKa 3aBajiiia HOMY peasizyBaTh
NpPoEKT 3 pos3bynoBu eBporeiichkol (enepanii [[us: 10, c. 285, 554; 11, c. 232-233; 24, c. 367; 3,
c. 13; 70, c. 93-98; 73, c. 387-390].

Hamaranus Gyzb-sKol €Bporeiicbkol aepikasu, 3okpemMa DpaHiiii, 3aMiHUTH €BpoIIeiicbKuii GamaHc
CBOIO T€TeMOHI0 Ha KOHTUHEHTI 3aKOHOMIPHO NMPU3BOAUTE /10 CTBOPEHHS TPOTH Hel KOAmiIlii, sSki
3pemiToro 3aBxau 6epyth ropy [[Aus.: 41, c. 29].

Immepist Hamosreona mopoamra B €BpOTENChbKUX CTOTHILSX CTPax TOTO, IO BU3HAHHS HAIliSIMHU ITpaBa
Ha 3aHA/JTO BEJHMKY CBOOOAY HAlliOHAJBHOMY IOIITOBXY 3aTHE B OKPEMMX BUIIAKAX «IIEPEBEPHYTH
€Bporty 0oropH HOM, YBEPruyTH ii B xaoc» [12, c. 131].
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Y3TOJIKeHHS 3yCUJIb JIEKITbKOX JlepskaB, M0 BUCTYIAIOTH MMPOTU CBABOJII OJTHIET /1ep-
’KaBU, CTPUMYIOTh PO3MIMUPEHHS 11 BIUIUBY Ta 3MYCATDb JAOTPUMYBATHUCS 3aTaJbHOTO
3aKOHY (MiKHApOIHOTO TIpaBa) [42, c. 34], moBesnw, MO TUMYACOBI ABOCTOPOHHI i
6araToCTOpPOHHI BiliCbKOBO-TTOJIITUYHI COI03UM HEIOCTATHLO JI€BI 1 JKUTTE3MATHI Y
IIPOTUCTOSIHHI 3 TIOTY’KHUM arpecopOM.

[Ticst moBHOTO po3rpomy immepii Hamomeona y 1814—1815 pp. B €Bpori Bij-
OyJiocs TeperpyiyBaHHs HOJITUYHUX CHJI 3 YTBEPAKEHHSIM rereMonii Pocilichkoi,
Bpurancbkoi Ta ABCTPiiichKOI iMrepiil (BKa3aHi jepskaBu Brepiie Oy BU3HAYEHi
SIK «BEJIMKI» ), IKUX €IHAJIO Te, 10 BOHU OyJii MPpUOIYHUKAMK YTBOPEHHS 3arajibHO-
€BPOMEICHKOI CHCTEMU MiKHAPOIHUX BiZIHOCHH, sika O TPYHTYBAJIacs Ha TPABOBUX
3acajax.

HoBuii reonosritnunmii poskiajn cua B €spori! 6yB odopmieHuii pirlieHHsIME
Binencokoro kourpecy? (Bepecenb 1814 — yepsenn 1815 pp.) i Jlpyroro Ilapusbkoro
mupy (mmcrormazn 1815 p.), 3a miacymkamu sikux copmyBasiacst Bizencbka cucrema
Mi)KHAPOAHUX BiTHOCHH (cucTeMa «EBPOIECbKOTO KOHIIEPTY» ), sSIKa CTaja MepIiowo’
i JocTaTHBO TPUBAJIOID! CITPOGOIO CBIIOMOTO YTBEPIKEHHSI CBITOBOTO MiKHAPOIHOTO
MPABOMNOPSIIKY, TIOKJIMKAHOTO CTBOPUTH YMOBH [IJisi MUDHOTO CITiBICHYBaHHSI JIepsKaB’.
Binencpka cucrema, gk i norepesins — Becrdanbepka i HactynHa — Bepcanmbebko-Ba-
ITUHTTOHCHKA, MICTUJIA CYTIEPEYHOCTI Ta eJIeMEHTH HOBOTO, AKi TIOBHICTIO TTPOSIBUINCS
JIAIIIE 3 YaCOM.

! BigmosizHo 10 pimendb BigeHcbkoro koHrpecy BigOyaucs: posmoia tepuropii Tepruorcrsa Bapimas-
cpkoro Mixx Pocieto, [Ipyccieio Ta ABcTpieio; mepeiada TepuTopiii HiMeIbKUX cofo3HnKiB Hamoseona
[Ipyccii; BimmoBa Bin BimHOBIeHHS CBsamenHoi PrMcpkoi [mmepii repmanchkoi Hallii i yXBaseHHS
pillleHHs PO CTBOPEHHS Ha KoH(eaepaTuBHUX 3acasax lepmancbkoro Coio3y; CKOPOUEHHS JIepiKaB,
posramoBanux Ha Teputopii Tepmanii 3 300 xo 25; Higepnanan npuentanu a0 cebe Bembrito i Jok-
ceMOypr; ABCTpist oTpuMasia KOHTPOJIb Haj Jlombapao-BeHeriaHcbKuM KOPOJIBCTBOM; AHIISI TIOBEP-
HyJa CBOI KOJIOHII Ta MiATBepANIa MPaBo BOJIOAITH MasbToio; mana PUMcbKkuii ToBepHYB KOHTPOJIb
Haj Barukanowm i ITancekoro obuactio; IlIBeris orpumana KoHTposib Haa Hopserieto; Mpannis Bia-
HOBIJIA CTATYC BEJINKOI /IeP;KaBy 1 TEPUTOPIIO Y OPEBOJIOIINHNX MeXKax.

Tenepanbhuii akT BigeHcbkoro konrpecy Oyio mianucano 28 tpasHs (9 uepsus) 1815 p. Iliamu-
cannio [enepampHOTO aKTa, 1Mo ckiaagascs 3i 121 crarti (30kpema, 11 mepmux craTeil Tpo CTBOPEHHS
Tepmancbroro Coay), epeayBasio mianucaniam 17 1BoX i 6araToCTOPOHHIX JI0rOBOPIB, KOHBEHIIIH,
JleKJIapaitiif, TPOTOKOJIB Ta ToJIokeHb [21; 60].

Pasom 3 TUM OKpeMi aBTOpu BBajKasy, 110 «EBPOIEicbKUil KOHLEPT> Haclpasai OYB CTapoIo cucre-
MOI0 OaJlaHCy CWJI, YBIYHEHOIO B iHIIOMY obpasi [27; 17].

Xoua OGiNBIICTD aBTOPIB CTBEPIKYIOTH, MO BimeHchka cmcrema mpoicHyBasa 10 1853 p., okpemi
aBTOPM MepeKOoHaHi, Mo ax 70 mouatky llepmmoi cBiToBOI BiitHM (;0cTaTHBO 3razaTu [lapuspky KoH-
depentio 1856 p., Jlonmoncvky roudepenmio 1871 p., Beprincbkuii konrpec 1878 p.), Tomy ciin
BuziIsITH «BiacHe Bizencoky cucremy» (mo 1830 p.) i «BigeHcpkuil mopsiziok» y OibIr misHi PO,
mipu IboMy 10 cepennuan XIX cT. crocTepiramacs «eBoOJIOIiS» CICTEMH, a TIOTIM — 11 3aTsKHA «KPH3a»
[68, c. 23-25; 38, c. 88; 20, c. 30—32; 48].

Binencpkuii xonrpec mopsn 3 Bectdambcpknm MupHUM 10TOBOpPOM, YTpexTchbkuM i [lapuspkmm
mupoM (1919 p.) crpaBemTHBO PO3TISAAETHCS SIK OAUH i3 YOTHPHOX HAMOIMBINT 3HATYIINX MisKHA-
poauux noiit B ictopii HoBoro yacy. Bizencpkuii KoHTpec cTaB oHUM i3 HaHOIIBII TPEACTaBHUIID-
KKUX MiKHapoaHuX (GopyMiB: B iioro po6oti Gpaau yuacTh mpeacTaBHUKN 216 €BponeiichKux KpaiH.
[Ilonpasaa, B MOBHOMY CKJIajli yY9aCHUKU KOHTPECY HIKOJIM He 30Mpasiucs, a KJIOUOBI PillleHHs yXBa-
JoBasncs 3a ydacti npesactaBHuKiB Pocii, ABctpii, Benmuxoi bpuranii Ta IIpyccii [7, c. 121].
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Yenix BigeHChKOrO KOHTpeCy 3HAYHOIO Mipoi 0OyMOBJIEHWT THUM, 1[0 BiH
O6yB Ge3mpereIecHTHUM MiKHapOJAHUM (GOPYMOM 3a CKJAJOM YYaCHUKIB, piBHEM
MpeACTaBHUIITBA JePKaB, a TAKOK CKJIQAHICTIO opraHisaiii poboru. Ilompu Te, 1110
B iforo po6oTi Gpanm y4acth npejactaBHuku 216 Kpain, BupiliajbHe CIOBO KOH-
rpecy Haznexasno komicii Hotupwsox (ABctpis, Bemmka bpuranis, [Ipyccis i Pocig),
neperBopeHa B komiciio IT’satu (1i xx cami mmoc @pantiist) (3 ciung 1815 p.), a B
nebatax 3 OKpeMUX THTaHb — KoMicist Bocbmu (I'Th BeMKKX jiep:kaB mitoc Icma-
Hist, [Topryramnis i IBeris). 3nauny miAroToBYy poboTy BUKOHYBagU KomiteTn ad
hoc 3 okpemux nuranb (komiter y cripaBax Himeuunnu, KoH(MEpEHIIist 3 TUTAHHS
Himernbkoi kondenepartii, y cripasax [lIBeiinapii, y cnpaBax lenyi, Tockanu, rep-
1orcrBa ByJiboHCHKOTO, KOH(EPEHIlisl 1010 CKacyBaHHs pabOTOPriBIi, KOMicis 3
HUTaHb CBOOOAM PIYKOBOIO CYAHOILIABCTBA, KOMICis 3 IIMTaHb PAHTIB i CTapLIMH-
CTBa, CTATUCTUYHA KOMicist!).

ITix yac pobotu Binercororo konrpecy Ouexcanap I samnpononysas €sporii J1ibe-
PAJILHUIT TIJTaH TIOJIITHYHOI Ta €eKOHOMIYHOI iHTerpartii, 1o mnepeadavyaB JOCSITHEHHST
KOMITPOMICY ZIBOPSTHCTBA i Oyprkyasii Ha KOHCTUTYIIITHIN OCHOBI, BiAIMOBY B[ TIOTi-
TUKHU TIPOTEKI[IOHI3MY 1 TTepexi/l 10 BIIbHOI TOPriBji B Meskax €Bporu, 30IMKEHHST
TPBHOX T'JIOK XPUCTUSHCTBA.

Opnnak Bimencbkuii KOHTpec BUSIBUB CYTTEBI CYNEPEYHOCTI y HOTO y4aCHUKIB
yepes Te, 10 BeJIMKI JiepKaBy TIEPeCIilyBain pisHi miji: akio B aigx Oxekcanpa |
BOayasu MparHeHHs 10 CTBOPEHHSI CBITOBOTO ypsiiy i cyaoBoi cucremu, Besmka
Bpuranist o6MeskyBaacst OiIbIn MparMaTHYHUMK HaMipaMiu i 0OMeKeHuMI 30608 ’s1-
3aHHSAMM, TO ABCTPis BUKOPUCTOBYBaa MOkJnBocTi CsienHoro Coo3y sK 3pyy-
HUIl KOMyHIKaTUBHUI Maiizanuuk [53, ¢. 150—152; 9]. BesymoBHo, 3 oaHOTO OOKY,
eBporeiicbki MoHapxu Oysin Bistuni Pocii 3a ii BificbKOBY MATPUMKY, 110 T03BOJINIIA
BU3BOJIUTH 1X HAPOJIM, & TOJIOBHE — PecTaBpyBaTH iX MOHapXil, ajie 3 JIPyroro — BOHU
moboroBaNCs yTBepKeHHsT TereMonii Pocii B €Bpori. Ile cionykaio mpencraBHuU-
kiB ABcrpii, Beaukoi bpuranii ta Mpaniii 3 ciurst 1815 p. Taemuo Bix Osexkcanpa I
YKJACTU YTOJy MPO CHiJbHY poTuiio Pocii.

OmHuM 3 IHCTPYMEHTIB TOJIITUYHOI iHTeTpallii €éBPONeichbKUX Jep:KaB MaB CTaTH
Casiernnii Coros, BiJHOCHHM MiZK YJIEHAME SIKOTO MaJii Oy/[yBaTHCS He Ha BOEHHIiT
CWJIi, a HA TIPUHITUII JIETITUMI3MY Ta CUCTEMU TPAAMIIMHUX IIHHOCTEH. Y TpyHi
1814 p. Onekcanap | HampaBWB NMOBHOBAKHUM TpeacTaBHUKaM ABcTpii, Bemukoi
Bpuranii ta IIpyccii Ha BizeHcbkoMy KOHTpeci 3allUCKy, B SIKiii OOIPYHTYBaB i/€f0
3acHyBaHHA YeTBEpPHOTO COI03y Ha OCHOBI «HEMOPYIIHUX ITPUHITUITIIB XPUCTUSHCHKOT
pedirii» [59, c. 320]. IIpoekt cTBOpenns Casmennoro Coiody Omexcanzap I BHic
Ha PO3TJISA COIO3HUKIB y BepecHi 1815 p. [54]. CroyaTKy TPOEKT OYB CKEIITHYHO
CIIPUMHATUHN TIPEJICTABHUKAMM THIIUX JIeP:KaB, SKi yepe3 3akjajieHi B Hboro OJex-
canzipoM | MopasbHi TPUHIMITN BBAKaIM MOTO aBTOpa (haHaTHKOM abo HECIoBHA

! TistTbHOCTI CTaTHCTHYHOT KOMICiT, 10 CKJIaMy sTKOi BXOAWJIN €KOHOMICTH, reorpadu Ta meMorpadu,
BifiBoMITaCS 0COOIMBA POJIb, OCKLIBKY BOHA 3ICHIOBAIA MiZAPAXyHKU KiJTBKOCTI HACEJIEHHS, IO
3eMeJib Ta iX HPUOYTKOBICTH, 10 3a0€3MeYra0 PiIBHOZHAYHUIN MEepeposIIo/il TePUTOPIN mepeMosK-
IISTMIA.

20 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2020. Bun. 150



Temoman A. I1., Akoerok I. B. Apximekmypa esponeticbkoi 6e3nexku Hanpukinyi XVIIl — y nepwili Nosi08uHi ...

PO3yMy, I03PIOBAJIA B IIPUXOBAHKUX TeONOJITHYHUX aMObilisgx', ogHak 14 BepecHs
toro k poky Osekcanzap I pasom 3 imreparopom Asctpii Dpaniiem I ta Koposem
[Tpyccii ®piapuxom-Binsreasmonm 111 mignucanu /lekmapartiio mpo CsiimeHHuMi
Co103, KMl cTaB MePIIOI0 MiKHAPOAHOIO OpraHi3alli€io, CTBOPEHOI0 Ha Ii/CTaBi
MixkHapoHoro noroBopy. Came 3a gomnomorow CasiieHHOTO 1 YeTBepHOTO €O103Y
BEJIVKI JIepsKaBy TapaHTYBaJIM JIOTPUMAaHHS pillieHb (MOJITUYHUM Ta TePUTOPiaib-
HUl status quo B €Bpori), npuitHaTux Ha Binerncbkomy konrpeci [62, c¢. 158—161]:
3 1815 o 1914 pp., 3a BunsATKOM Mepiony 3 1854 o 1870 pp., Misk BETUKUME €BPO-
neificbKUMK JiepkaBaMu He OyJI0 3arajJbHOEBPOIEiichbkiX BoeH; Kpumcbka BiliHa
(1853—-1856 pp.), itamiiicbka BiitHa (1859 p.), aBcTpo-nipyccbka Bilina (1866 p.) Ta
(dhpanko-nipycchka BiitHa (1870—1871 pp.) 6e3yMOBHO 3MiHIOBAIN PO3CTAHOBKY CHJT
B €Bpoli, aje B 1ijoMy He 3pyiiHyBanu Gananc cui [44, c. 8]. dk Hacainok, KO
st €sporn XVIII — mouarok XIX cT., a Takoxk XX CT. XapaKTepu3yBaJiocs «I103a-
MEKHOI0» KOH(MIIIKTHICTIO, IO HEMUHYYe CIIPUYNHSLIA 3aTaJIbHOPETiIOHAJIbHI BiliHH,
TO KOH(JIIKTHICTD Y 11epiofl hyHKITIoHyBaHHs BifieHcbkoi crucreMu (TIOPSIZIKY) HOCKJIA
<HOPMATUBHUI» XapakTep, IPH SIKOMY MUP B €BPOIIi B IIJIOMY IMiITPUMYBABCS, IO
He BUKJI0YANI0 KOHMJIIKTH 1 BiliHU Ha nepudepii KOHTUHEHTY Ta B IHIIAX YaCTUHAX
cBiTY (SIK Bigomo, Ha BijgeHcbkomy KoHrpeci He OyJI0 BUPILIEHO MUTAaHHS BIiHU 3a
He3amexHicTh B [cmancpkiit AMeputti i CxifiHe MUTaHHS, MO T€CTPYKTUBHO TTO3HA-
4msiocst Ha (PyHKITIOHYBaHHI «EBPOIENCHKOTO KOHIIEPTY» B HACTYITHI JI€CATUIIITTS ).

Bizencpka crucrema 3ak/iana oCHOBY (hOPMYBaHHSI JOKTPUHU cTabiibHOCTI (Bif
po3yMiHHs1 cTabibHOCTI SK 30epeskerHst Status Quo (B HAWIIUPIIOMY CEHCI cJioBa —
TEPUTOPIATHLHOMY, ieMOoTrpahiuHOMY, BiliCbKOBO-TIOJITUYHOMY, EKOHOMIYHOMY, i71e0-
soriunomy) Ta «balance of powers 10 3anmpoBa/yKeHHS MIsKHAPOAHOTO TOPSIIAKY?),
sKka Bxke B XX CT. po3BUBajacs sIK B HAIIPSIMi JAIUIIJIOMAaTUYHOTO, TaK i BOEHHO-CTPa-
TETIYHOTO PO3YyMiHHA (B PaMKax OCTAaHHBOTO SIKPa3 i CIIOCTEPIrajocss 3pONTyBaHHS
HOHSATDH «CTabiIBHICT> 1 «6esreKas ).

3nauenns noHATTs <«balance of powers 3miHIOBazoCcs icTopuuHOo. Y pamMKax
Binencwkoi cucremu, 3a3zHavgae O. /[. Boratypos, 11e TOHATTS TPaKTyBaJIOCS SIK
cusioBa piBHoBara. IIpu 1ibomy masacs Ha yBasi «piBHOBara oJ[JMuH Ha OJIMH»: KOKHA
3 BEJIMKKMX €BPOIENHCHKUX JepPKaB MOBUHHA OyJia 3a/UIIATACSA TPUOIU3HO PIBHOIO
3a CUJIOT0 Oy/Ib-SIKiiT IHIIIN BEJIMKIN lepkaBi Tak camMo B3sITiit okpemo. Jluiie 3a el

! B. C. [lapcamoB Tak mosicHIO€ iHAn(epeHTHICTh €BPOIEHCHKUX MOHAPXIB 10 TIpoekTy Ouekcanypa I:
[O-TIepIile, TOMY, 0 B HOT0 TEKCTI BOHU HE BUSBUJIM HISIKMX B3a€MHUX 3000B’13aHb YPsI/IiB 10 BiJHO-
TeHHTO OJINH /IO O/THOTO; TI0-/IpyTe, TOKYMEHT He TiJIbKH IMOYNHABCS, ajle i 3aKiHIyBaBCs TPOTOJIOIIeH-
HSIM TIPUHIIMIIB, SIKI 0ZIHOYACHO OyJiM i MeToM, i 3acobamu ii mocsirHeHHs (IIPOTU [UX NPUHIIUIIB He
6yJI0 YOTO 3arepeunTH, ajle BAKOPUCTOBYBATH iX B IPAKTHUIL MIKHAPOAHUX BIJHOCHH OYJIO HEMOJK-
JBO); mo-Tpete, AKT npo Castmiernuiit Cowos OyB cKaageHuil i mianmucanuii 0ocoOUCTO rocyAapsiMH,
6e3 KoHTpacurHailii MiHicTpamu i 6e3 parudikanil CTPyKTypaMu JepsKaBHOI BAAIM; I0-4eTBepTe, Mij-
MUCAHHS aKTa He [epelyBajio Horo 06roBOpeHH st Ha MiXKHAPOAHUX [IEPEroBopax, a MpoCTo rocyAapi B
porieci 0coOOUCTOr0 KOHTAKTY OJMH 3 OJHUM CTaBW/In cBoi migmucu [51].

Bizencpkuii MixkHAPOAHWIT TOPSAAOK (DYHKITIOHYBAB HA OCHOBI TPUHITUITY laisser-faire («103BinbHMIT>
ab0 «HEeBTPyYaHHs»), SIKUI 1epenbayaB BiAMOBY OJHIEI JepiKaBy SIK BiJ MOCTIHHMX 30BHIIIHBOIIO-

o

BHUMA/IKaX, KON Ie He CTOCYEThCS HAI[IOHAIBHUX iHTepeciB mepinoi [48; 67].
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YMOBHU KoaJiilist gep:xaB Gysa O CUIBHINIO0 3a Oy/Ib-sIKy OKpeMy JepskaBy. Biamo-
BIJIHO MIr icHyBaTH 1 moOymoBaHMii Ha igel Koasiiii «€BponelicbKuil KOHIEPT»> 3
BJIACTMBUM HOMY THTIOM BiTHOCWH Mi’K BEJIUKUMU JIePsKaBaMU, TIPU SKOMY MiK HUMHU
3bepiraiacst mprOJIM3HO piBHA JAMCTAHIIS, a MOCTIHHUX mepeBar He Oyso. BiacHe
kpusa Bimencbkoi cucremu Hanpukinii XIX cr. Oysa o6yMoBJIeHa MPaKTHKOIO
VKJIAJJaHHAM JIOBTOCTPOKOBUX BIMCHKOBUX COIO3IB BEJIUKUX JIeP:KaB, SKi 3BOJUIN
HaHiBellb ab0 MPUHANMHI 3HAYHO 3HUKYBaIH €(DeKTUBHICTH KON, OCKIIbKH TIpa-
BWJIO iH/IMBIlyaIbHOI CHJIOBOI PiBHOBAru He CIpallbOBYBaJIO Ha PiBHI KoaJiliii [5].

Yeranosunm aktom Coiody 0yB Tpakrat Bparchkoro XpucTUsSIHCHKOTO COM03Y,
nanucanuii Baacuopyud Ogekcanapom I [50; 59, c¢. 320-321; 35] i3 pemapkamu
aBcTpilicbkoro kaHiyiepa K. Merreprixa (BiH, 30KpemMa, BUCYHYB i/Ief0 CTBOPEHHS
3araJlbHOEBPOIEICHKOrO 1EHTPY «KOHTPPEBOJIOIINHOI 6e31eKr», B YoMy OKpeMi
aBTOpU BOAYAIOTH 3a4aTKU CTBOPEHHS CYYaCHUX KOHTPTEPOPUCTUYHUX MeToaiB) [18].
TpakraT cKiafaBcs i3 mpeaMOyJ/In i TPhOX CTaTeld, MO MPOTOJIONIYBAIN 3aCHYBaHHS
O6paTcTBa TPHOX XPUCTUSIHCHKUX MOHapXiB. Ti, XxT0 moayunscst 10 CBSIIEHHOTO
Coio3y, 3B’s13yBasiicst HajlaJi «y3aMu CIPABKHBOTO i HEPO3PUBHOTO OpaTepcTBar,
BU3HAIOUN cebe «EIMHO3EMIIMIT», SIKI «CTaHYTh HA/IABATH OIUH OJHOMY JIOTIOMOTY i
HiKPIIIeHHs >, crpuiiMaTi cebe SIK YIeHIiB €AMHOrO HApPOJLY IIijl iM'IM XPUCTUSIHChKA
Hamist» |54, c. 504—505]. Illonpapaa, pemiriitHi MOJOXKEHHS SIK eJleMeHT CITiJIbHOI
CUCTEMU TIHHOCTEHN JTOCUTH TMBUIKO 3HUKAOTH 3 TEKCTiB HACTYIMHUX Mi’KHAPOTHUX
akTiB Casimmerroro Coiosy, TOJOBHUM CIPSIMYBAHHSIM SIKOTO CTa€ 3abe3edeHHst
CTIMKOCTI KOHCEPBATUBHOTO MOPSI/IKY HA KOHTUHEHTI.

epxaBu-yuacuuii Casniennoro Coio3y MOTOUIUCS TTPOBOJAUTHU TIEPIOIUYHI
3ycTpiui (KoHrpecu) «abo mix 6Ge3rocepeHboIO erifol CyBepeHiB, abo 3a y4acTio
cBOIX MiHicTpiB». I1i 3ycTpiui moBuHHI Oy/i OYTH «[IPUCBSAYEH] 3HAYHUM CITIIBHUM
iHTepecaM, a TaKoK OOrOBOPEHHIO 3aXO/IiB, SIKi OY/IyTh BU3HAHI HAWOGLIBIIT KOPUCHUMMU
JUUIS CITOKOIO Ta MPOIIBITAHHS HAIlill Ta MATPUMaHHSI MUPY B €BpoTIis».

[Tporsirom 1815—-1817 pp. no Casmennoro Coro3y MpUEAHATNCS Maiike BCi
eBporieiicbki Monapxu', kpim Ilanmn Pumcbkoro, TypenbKoro cyJirtaHna, sik HeXpu-
ctusgHrHa, Koposis Auriii (Besuka bputanig xoua it BigiMoBHUIacsS BiJl YieHCTBA B
opranizartii, mpore 3asgBuJia, mo noziasge i npuniwnm) i Opantii. Coix 3a3HaunTH,
o y BizeHchKiil cuctemi 4iTKO OKpecJuBCs PO3pUB y (PYHKITISX, SKi BUKOHYBATHN
gigepn (IM'STipKa BEJIUKUX Jiep:KaB) 1 BCi iHII epKaBu. AKIMO mepii HapaBsIn
ab0 HaMarajvcst HATPABJISITH PO3BUTOK CHCTEM, TO JAPYTi 3aTUIIAIUCS OiTbI-MeHTIIT
6€e3JIMKOI0 Macolo, sIK MPaBUJIO, 3aloBHIOBaMa reorpadiuni Ta/abo mosituuni Hinr
MiK OCHOBHUMM TPaBIsiMu [57].

110 /10 3araJbHOEBPOIIEHCHKOI CTPYKTYP Oe3IeKH, 3a3Hadaiour, 110 AUCKPUMIHALs
odimiitroro Ilapuky € mposiBOM HeOe3MeYHOI HeCTIPABEIMBOCTI, SIKa OKUBUTD, a
He yCyHe JpKepeJsio 371, To ABCTpisl BUCTYIIaJa IIPOTH 11bOTO, SK i IIPOTU CYTTEBOIO
postupenHs uieHcbkoro ckiaamxy Coiosy [55, ¢. 175]. ¥V 1ijioMy cTaBjieHHST COM03-

! Basapisi, Bioprem6epr, [lanis, Icnanis, Koponiserso O6ox Cunmiiii, Higepianau, opryramis, Cak-
conist, CapauHcbke Kopostisetso, IlIBelinapis Ta Hu3Ka ApIGHUX TePMAHCHKUX JEPIKaB.
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HukiB 10 Dpaniii 6ys0 gamekum Bix «aukrary Bepcanbebkoro moroBopy 1919 p.
crocoBHO TiepeMokeHol Himeuunnus [18]. Tpuennanusa Dpaniii Biadymocst micsst
AaxeHCbKOTO KOHTpecy'!, BHACHIOK yoro UeTBepHuili AJbsHC MEPETBOPUBCS HA
«MOPAJIbHY TTEHTAPXII0».

AxTtuBHa i mmigHa ¢asza B xutteaigabHocTi Coto3y posmouanacsa 3 1818 p.
i oB’s13aHa i3 MPOBEIEHHSIM KOHTpeciB: AaXxeHCbKHUiT? (BepeceHb — JNCTOTA]
1818 p.), konrpec B Tpormnay (;koBrerb — rpyaennb 1820) Ta Jlaitbaxchkuii KoHTpec?
(ciuenb-tpaBenb 1821 p., Beponcwkuii xonrpec? (;koBrenb — rpyzgenb 1822 p.).

'3 (15) mucromana 1818 p. ABcrpisi, Beninka Bpurawnis, [pyccis, Pocis i @pannis nignucanm mpoTo-
KOJI «II[0/I0 BU3HAUEHHS BIHOCHH ... Misk DpaHIlieto i gepkaBamMu», SKUM OCTaHHS BOYAOBYBajiacs
«B CHCTEMY €BPOTIENChKOI MOMTHKN» [37, c. 126].

2 Ilix yac pobOTH AaXeHCHKOTO KOHIPeCcy BHUPILIYBAJIMCS Taki IMUTAHHS: BUBLA OKyNamiiiHOl apmii 3

teputopii Dpanriii i BuIata Helo perapaitiii (BUpileHo TO3UTUBHO); CTaBJEHHS COIO3HUX JIEPKAB

no @pantiii; ymosu unencrsa Opawntiii B Coiosi eBporieiichkux jep:kap (poTH BUCTyTaMa ABCTpist i

Besmka Bpuranis; B pesysbrati Dpaitiio 3anpocuin 0 yyacTi B poOOTI BEJMKUX Jep/KaB Ha ITij-

CTaBl AUIIOMATUYHOI HOTH 1 6e3 MiJANUCAHHS BiIIOBIHOIO JOrOBOPY); MOXKJIMBI 3aI001KHI 3aX0/11

Corosy (ticHuii cor03 Mix AepskaBamu; BilicbkoBa yroga) moao Dpawiii B pasi sarposu 3 ii 60Ky

nepsxaBam Coio3y (6yJI0 y3TOKEHO YCi YMOBY 3iHICHEHHST BOEHHOT iIHTEPBEHTI ); TAMMCAHHS TapaH-

TIHOTO JIOTOBOPY IIO/I0 HEMOPYIIHOCTI KOP/OHIB; TJIACHICTh JIOTOBOPY SK CTpUMYyIoua (ppaHiry3b-

Kkux 6asamyTiB yMOBa. Y MHOPSIIKY JEHHOMY KOHTDECY TaKox OyJid IUTAHHS: PO YMUPOTBOPEHHSI

MOBCTAJINX iCHAHChKUX Kosoniit B IliBgenniii Amepuili i BperysioBaHHs iCHAHO-IIOPTYTATbCHKOTO

koH(DuiKTY uepe3 Pio-me-na-Ilnartu; nuTaHHs PO AATCHKO-IIBEACHKO-HOPBE3bKI PO3OIKHOCTI; mpo

posbikHocti mixk Hizepnangamu i Bosogapem reprorctBa BylioHckoro; mpo 6aBapcbKo-Ga/leHChbKY

TEPUTOPIANBHUIT CHip; TIPO 3a0e3MedeHHst 6e3MeKN TOPTOBEILHOTO0 MOPEIIABCTBA; PO 3aX0/H TOJI0

MPUTTUHEHHST TOPTiBJi HErpaMu; PO IPOMA/STHCHKI 1 MOITUYHI TTpaBa €BPeiB; PO MaHOBI MpeTeHsil

migmarnx Dpaniiii 10 ypsmiB cOO3HUX Jep:KaB i iH.

3a migcymMKkamMu po6OTH KOHIrpecy OyJI0 YXBAJIEHO PIllleHHsI [I0JI0 3aTBEPIKEHHS IPUHIIUITY KOJEK-

THUBHOTO YIPABJIHHS €BPONEHCHKUME CIPABAMH IIJISXOM IPOBEACHHS KOHTPECIiB (SKINO CIOYATKY

nependavanocst 3poOUTH KOHIPECH MOHAPXIiB MEPIOANYHUMH, TO Y IMJICYMKY Ha BUMOTY Besnkoi

Bpuranii ug iges Oysna Biaxuiena). AGU 3aCHOKOITH I'POMaJCbKy JAyMKYy 3a iHimiatusoro Pocii i

Besmkoi Bpuranii 6ymo miamcarno [lexmapariiio npo Te, mo Coio3 Gy/e MKIyBaTUCS «IIPO CYyBOpe

JNOTPUMAHHS TIPUHIINUIIB Mi>KHAPO/HOTO 1IPaBay, MOJABATH «IIPUKJIAJ] TPABOCY/IS, 3TON 1 HOMipPKO-

BAHOCTI».

Cexperanii nmporokosn Big 3 (15) aucronaza 1818 p. MicTUB MoM0KEHH PO 30008’ I3aHHS COIO3HUX

JIepKaB MO0 <«IIONepe/sKeHHs 3ryOHUX HACJIAKIB HOBOIO PeBOJIOLIIHOTO noTpsacindsgy [/Ius: 64,

c. 118].

Konrpec B Tpommay i Jlalibaxchkuii KOHrpec OyJiu CKIMKaHI 3 NMPUBOAY PEBOMIOLINHUX TOAINH B

[Topryranii i Heanosi. 3a pesyssratamu ix po6oTu OyJI0 yXBaJeHO PillleHHs PO 3aCTOCYBAHHS Biii-

ChKOBOI iHTepBeHIll (aBcTpilichbKi Biiichbka) Mmoo pesosoniiinoro Heamono micis toro, sk OyayTh

BUYepIaHi yci MUpHi 3aco0m; ckacyBaHHst KOHCTHTYTHT CHIlIIi i BBeIeHHST aBCTPIHCHKUX BIfiChK (3a

norpebu, sika He BUHMKJA, — POCIHChKUX BIMCHK); He HaxaHHs gomnomoru Ipemii 3 6oky Pocii. Bes-

YMOBHUI iHTepec cTaHOBUTH MpoTokoa Tpommay (Benmka bBputanis ne migmmcana #oro), y skomy

3a3HAYAIOC, IO YIEHCTBO JIePsKaBU Y CKJIAJi €BPONEIHCHKOTO COI03Y NMPHU3YIMHHSIETBCS Y BHUIMAQJKY,

SIKIIO B HUX BiAOYAYThCS 3MIHU yPSAZOBUX (DOPM IIJIIXOM 3aKOJIOTY, 3MiHM, SIKi OY/IyTh HECTH 3arpo3y

iHIIMM AeprkaBaM-dJieHaM, 10 THX TIip, I0OKK He Oyze BiHOBJIEHO iX BHYTPIiIIHINA npaBonopsanok. o

TAKKX JIePKaB MOXKYTh OyTH CIIOUATKYy 3aCTOCOBAHI APY KHI YMOBJISIHHS, a OTIM 1 IPUMYCOBI 3aX0/1H,

SIKIIO BKUBAHHS CUJIM BUSABUTHCS HeoOXignuM [[lus.: 52, ¢. 72-73].

Beponcpkuii KoHTpec cTaB ocTaHHIM AUTIIOMATHYHNM KoHTpecoM CasmenHoro Coroay. 1lix gac itoro

POOOTH BUPIIIYBAIUCS HACTYIIHI IIMTAHHS: MIATOTOBKA (DpaHIly3bKol iHTepBeHtil 0 Ienaii 3 MeToro

MPUYIIEHHsT PEBOJIONIT; BU3HAHHS HE3aJIe)KHOCTI JIATHHOAMEPUKAHCHKUX JI€PKaB; CTAHOBHUIIE B

w

IS
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Ocobucra y4acTb roJiiB A€psKaB, YPsiAiB i MiHICTPIB 3aKOPAOHHUX CIIpaB y poOOTi
KOHIpeciB 3abesneynsa He TiIbKU e(EeKTUBHICTH iX poboTH, aje il (hopMyBaHHs
atMocepu B3aEMHOI JIOBIPU MixK MTPABUTEJISIMU.

Cuin 3aznaunTy, 1mo B XIX cT., micas HAMOJEeOHIBChKUX BilfH, ifless MUPY MixX
HapoJaMu TIOCTYTIOBO TePexXouTh i3 cdepu (inocochbKuxX MUCKYCiil B TIONTHY
npakTuyHol mostiTuku. Ctae 3po3yMiJinM, 1o 3abe3edeH st MUpPY i cBOOOIH TIOTpe-
6y€e CTBOPEHHST HOBOTO TJI0OATBHOTO MTPABOBOTO TIOPSIIKY, HOTO J€MOKpATH3allii, Biji-
HOBJIEHHST POJIi Mi’KHAPOJIHOTO TpaBa i moBaru 1o Hboro. IIpu 1mboMy um He Brepiie
B icTOpIii BiOyBa€ThCs YCBIJOMIIEHHS TOIO, 1[0 perioHaabHa Oesneka (cTabiIbHICTD)
SIK MeTa 30BHIIIHbOI MOJITUKHA BEJIUKUX JIePsKaB Ma€ BU3HAUATUCS He SIK CTaTyC-KBO i
He SIK 1epebauyBaHiCTh BiJHOCHH Yy Tasy3i 6e3reku 3 repeadadyBaHiuM CyTIPOTHBHI-
KOM, a dK cTaH (environment), B AKill BeJWKi ep:KaBU BBaKAIOTh CTAHOBUIIIE CBOIX
KpaiH 0CTaTHBO OE3METHUM [IJIsT TOTO, 0O BOHU MOTJIH IIPOCYBATHCS [0 3/IHCHEHHS
HaIliOHAJIBHUX 1 MIKHAPOIHKX 3aBAaHb Oe3 1106010BaHb 3 IIPUBOJLY 30BHIIIHIX 3arpo3
i HeoOXiZHOCTI BiZIBOJIIKATH HAJIMIIKOBI KOIITH Ha 030POEHHS 1 BiliCbKOBI 11OTpeOU
[76, c. 6].

Y pesymasraTi AisBHOCTI KOHTpeciB Ha (hOHI aKTUBI3aIlil PEBOJIOIINHNX PYXiB
B €Bpomni BesnKi fiepKaBU BUSBUJIN TOTOBHICTD JI0 CTBOPEHHST MiXKHAPOHOI T10JIi-
1IEeHChKOI CUCTEMH, KA MaJjla CTaTU IIPOJIOTOM /0 CTBOPEHHS IIeBHOI MOJIeJIi 3arajib-
HOEBpoIeiicbkoro yupasiinas (ypsiay). Jlani miuanu Oy/u 3ipBaHi yepes3 MO3UIINI0
Bpurancbkoro ypsay, Skuii mo0oI0BaBcs, 110 Jierajisallis IPUHIUILY BTPYYaHHS Y
BHYTPIIIHI CIIPaBU MOKe 3 4acOM OYTH BUKOPUCTaHa He JIMIE 100 TPETIX JeprKas,
ajie I OJTHIET 3 BEJIMKUX JI€PKAB.

[Ticnig BepoHChKOTO KOHTPECY CIIOCTEPITAETHCS MTOCTYIIOBUM 3aHEN A/ JAisSIbHOCTI
Castentoro Cotosy, 1o 6y710 06yMOBIEHO HU3KOM0 (hakTopiB: cMepTh OsiekcaH-
npa I, sikmii BucTynaB pyniiiiHoOIO CUJIOI0 KOHTpeciB; nepexiy Besankoi bpuranii 10
noiTukn «6auckyyoi izousii»!' («splendid isolations); mocunents posbikHOCTE

iTamichKUX mepsKaBax; 3aXOAM IOA0 MPUIMHEHHSA paboTOpPTiBi; cXigne nuTanus; ckapra Capaun-
cpkoro KopostiBerBa Ha IIBeiiapiio; cBobona cyanorasctsa o Peiiny [81].

! Benuky Bputaniio He BIAMITOBYBAJO, MO0 BOHA He MaJja TpaBa BETO Ha pimieHHs «EBpoIeiichbKoro
KOHIIEPTY» 1 SIK HACJiI0K 3 GararbOX 3arajbHOEBPOIEHCHKUX TUTAHb 3aJIMIIANACS B MEHIIOCTI, 110
3PemIToI0 3aBakaslo peasisarii il reomomiTHUHUX iHTepeciB. Hamaramus okpemux aBTOpPiB mpescTa-
utu Besnuky BputaHiio gk ronoBHOro moGOpHMKa AeMOKpaTii Ta €BPONEHChKUX PYXiB 3a HaIlio-
HaJIbHE BigpozskeHHs, mo nporucrosiia «clique of the Three Gentlemen», nacripasai He Bianosinae
niticrocti. Kputnka JlonzoHoM TpUHNIATY BTPYYaHHS Y BHYTPINTHI CIIPABW TPETIX /eprKaB JyHATa
TOJ, KOJIX 1€ Bi/IMOBI/IaJI0 TEOTOJITUYHNM iHTepecaM Besmkoi bpuranii 8 €Bpormi. MinicTp 3akop-
nouHux crpas @Opanuii [Mlaro6pian 3BepraB yBary Ha Te, mo JIOHIOH caM HPOBOAUTH IOJITUKY
BTPYYaHHSI y BHYTPIIlIHI CIIPaBU IHIIUX JIePKaB, MPHUKJIAIOM YOTO € JIMCTOMAAIBChKA JeKJapaitist
1793 p., y skiit BiH 3akauKaB 10 iHTepBeHIll mpotn pepomoriitnoi Opawnttii. [Ipo HenmocinoBHICTH
Benukoi bputanii B 1boMy NUTaHHI BKa3ye, Ha HOTO AYMKY, IUPKYJISP MiHICTpa 3aKOPAOHHUX CIIPAB
P. C. Kacapi Bix 19 ciunst 1821 p. B sskomy rosopusiocst: «[ToBuHHO 6yTH YiTKO 3aCBOEHO, 110 SKOAHMN
ypsaza He MOe OyTH OiIbIIoK MIpo, Hisk OPUTaHCHKMN, CXUJIbHUN MiATPUMYBATH MPABO KOKHOI
nepkaBy abo gepskaB Ha IHTEPBEHIIO B pasi, Ko Horo 6esmnocepeaniit 6esmeri abo Horo KUTTEBUM
iHTepecaM 3arpoKyIOTh BHYTPINTHI YBapH B it aepskasi» [us.: 51].

Y mincymxy Besmka Bpurtanis ctanza mpoBoAMTH mapasioKcadbHy MOJITHKY «intervening to prevent
intervention». CreepmkyBatit Toil (akr, mo JloHa0H O6yB MOGOPHUKOM iziel HalllOHAIBHOI He3a/lesK-
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nomitrky Pociticbkoi 1 ABCTPilichKOi iMTIepiii 3 0CMaHChKOTO TTUTAHHS 32 YaciB MpaB-
ainasg Mukosn I; posxomxkenns intepeciB Casamennoro Coiody i «EBponeiicbKoro
KOHIIEPTY»; HECYMICHICTh caMO/IepyKaBCTBa 3 PeCcIyOIiKaHChKIUM KOHCTUTYIIOHAJII3-
MOM; 3HUKHEHHS 3 TIOPSIKY JEHHOTO «(PPaHIy3bKOTO MTUTAHHS» SIK IIEMEHTYIOUO0TO
(dakropy, 1110 3a6e31euyBaB €HICTh BEJMKUX JepPyKaB TOIIO. Besuki nepskasu, sK i
paiie, Oy/Iu 3ro/Hi 3 TUM, 1[0 MUP MOBUHEH OyTH 30epesKeHni, ajie TOIPH 1ie BOHU
nenasi Gijblle He MOIIM JOCATHYTH €IHOCTI B IUTAHHI, 3BiZIKK IIOXOAWTDH 3arpo3a
MDY, [0 3PEIITOI0 06YMOBUJIO KPU3y «EBPOMEHCHKOTO KOHIIEPTY>.

Casamennnii Coro3 oTpuMaB MIAHC Ha BiJIPO/KEHHS CBOEI iSITIBHOCTI HA TIOYATKY
1830-x pokis [81], mpuBogOM YOTO CTAJIO:

— BusHanus1 Benmkoto Bpuranieio, Pociiicbkoio immepieio i Dpaniiieio Hesa-
aexnocTti I'penii Bin Ocmancbkoi immepii Ha migctasi JIOHZOHCHKOTO TPOTOKOTY
(1830 p.).

— pO3B’si3aHHs GeNbriiiChKO-TOJIAHACHKOTO KOHMIIIKTY, AKUH BUHUK IiCJIs
Bempriiicbkoi pesosmorii (1830 p.), y pamkax JlonzoHcbkoi KoH(epenilii (3KOBTeHb
1830 p. — mucromazx 1831 p. (i3 mepepBaMm) 3a y4yacTiO Tpe/CTaBHUKIB ABCTPIi,
Bemnmkoi bpuranii, [Ipyccii, Pocii Ta ®pamntiii. [lonpu icHyBanHsS B y4aCHUKIB KOH-
depeniiii B3aeMoBuKII0YHNX iHTepeciB (Dpaniis Oyia 3aiikaBjieHa B HOCIa0IeHH]
cBoro cycima — Hinepsianacbkoro KOpoiBCTBa, 1 BiATIOBIHO MiATPUMYBaia BUXIJ
Benprii 3 #ioro ckaany; yaacuuiti Cesamennoro Coiozy — Ascrpis, [Ipyccis i Pocis —
Hamarajaucs He JOMYCTUTU PyHHAIlii Mi’>KHapPOIHOI CUCTeMH, CTBOpPeHOi BifeHchbkum
KOHTPECOM, a TOMY HaIoJATaju Ha 1nmoBepHeHHi besbrii 10 ckmany Hinepaanacbkoro
KopoJiiBcTBa; Besmka bpuranis, 3aiikaBiena B moripiienti ppaHKo-poCiiChbKUX
BigHOCHH, migTpuMasa nosuiiito Mpamntiii) Opannii Ta Benukiit bpuranii Brazocs
JIOMOTTHUCS BU3HAHHS iHIMTUMN ydacHUKaM¥ KoHbepeHIlii He3amesKHOCTI bebrii, 1o
GyJ10 3aiKCOBAHO B IOTOBOPI.

Yemix MiskHapoAHUX KOH(epeHIliil B meil mepiox 6yB 00yMOBJIEHUIT TUM, IO
BEJIUKI iepKaBU He JEeMOHCTPYBaJU KOJEKTUBHOI CIIPOOM BIAPOAUTU JOKTPUHY
abCoOJIIOTU3MY, He BAABAIUC JI0 3aCy/KEHHS PEeBOJIOII SK Takoi, He HaMarajucs
HOJIITUKY BTPYYaHHs Y BHYTPIIIHI ClipaBu 3pOOUTH 3araibHOEBPOTIEHCHKOTO.

Opnak mig yac konrpecy B Mionxenrperie (1833 p.) cramo 3po3ymisio, 1o 30B-
HinHs nosiTrka Besmkoi Bpuranii i Mpaniii' gepasi Oijiblie BiAXOAUTD BiJ| IPUHIU-
niB Csamniennoro Coio3y, KpiM TOTO, TIO3UIIiT HOTO YYaCHUKIB OCTATOYHO POIIUTIIINCS
3 IPUBO/LY OCMAHCBHKOTO TTUTAHHS, 3aTOCTPUIIACS TTPOTUPIYUS MiXK TEOTOTI THIHUMEI
intepecamu Pocii, ABctpii Ta [Ipyccii. OctaTouna pyiiHaiiis «EBponeiicbKoro KoH-
1epTy» BisOyBa€eThes MizHinre i mos’sizana i3 Kpumcbkoro siitnoo 1853 p. [61].

HOCTI B3araji HeeTWYHO Ha (hOHI TMPOBEIEHHS HUM aKTUBHOI i OBOJI JKOPCTKOI KOJIOHIATBHOI TOJIi-
THKH.

! Crocosuo Mpamntiii Takuii BACHOBOK He MaB TaKOi OJIHO3HAYHOCTI, PO IO CBIAYNTDH TOH (hakT, Mo B
1832 p. apmis Dpantii Bropraacs B Cepeauny Itamiio i 3axonuna m. Aukon; B 1836 p., ko ABcTpis,
IIpyccist i Pocificbka imnepis saificaniu intepsennito y Kpakisebky peciry6uaiky, ypstn Dpanii, Ha
BifIMiHY BiJl GPUTAHCHKOTO YPSI/Y, HE 3aCy/MB BKa3aHy aKI[iio: BiH BMMaraB BHBOJAY BIHCHK TPHOX
ZiepsKaB, ajie TIpY IIbOMY He BM3HAB IHTEPBEHIIIO0 TOPYIIEHHSIM Mi’KHAPOHOTO TpaBa.
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Ouinku apismpHocTi Csamennoro Coiody € ayxke nosnsipunmu [18]. Ockinbku
MOCTYIIOBO OJIHUM 3 OCHOBHUWX BU/IIB [iSJIBHOCTI CTaJ0 MPUAYIIIEHHS PEBOJIOIN y
€BPOIIENCHKUX JlepskaBax 0e3 3rojiu ocTaHHiX (BiAmoBiaHO 10 [TonepeaHbOro mpoTo-
koary Biz 07.11.1820 p. mixx Pocieto, ABctpieio i I[Ipycciero) [28; 36; 38, ¢. 90-91],
HepeBakHO Y JiOepabHO-IEMOKPATHYHIH 1 KOMYHICTUYHIN JiiTepaTypi HOro xapak-
TepuU3yBaJIM K peakiliiiny opranizaitito [81]. Pazom 3 TuM He MOKHa irHOpyBaTu
TOM (haKT, IO came 3aBASKM HOTOo JisiIbHOCTI €Bpola He MaJsia 3HAaUHUX BilTH Mailke
miBcTogiTT, a caMm Coio3 cTaB NEPHIUM 1 €IMHUM MiKHAPOJHUM MiXkKIep:KaBHUM
o0’exHaHHAM [2], iKe IPYHTYBAIOCS BUKJIIOYHO HAa XPUCTUSHCHKKX 3acajax i 00’el-
HYBaJIO HAPOAU Bifi ATIaHTUKY 10 TUXOTO OKeany.

«EBPOIIENCHKNI KOHIIEPT» — Ile HacCIpaB/li Mpoobdpas MizKHAPOIHUX OpraHizarliil
y chepi Gesmnexu, neprnii TpUKIan eHEKTUBHO IIF0Y0I €BPOATIAHTUIHOI CUCTEMU
KOJIEKTUBHOI Oe3rexu, modyoBaHol Ha 30ajaHcoBaHill 6araTomnoIsspHOCTI, TOTOB-
HOCTI WTH Ha KoMITpomicu! i KoasiIiiiHi yroau BHACIIIOK iCHYBaHHS (DOPMYBaHHS
ITEBHOTO KOHCEHCYCY cepejl MPOBIIHUX JIep:KaB PerioHy 3 MPUBO/Ly OPTaHi3ailil Ta
(byHKIioOHYBaHHS CBITOBOTO MiXKHAPOJHOTO MPABONOPSAKY [38, c. 524; 75, c. 148].
Cy06’extamu 11i€i cucteMu OyJM He JIUIIE JIepsKaBH, aje i Koasilii [epskas, CKIajl
SKUX 3MIHIOBABCS 3aJI€KHO BiJl IXHIX TeOMOJITUYHUX IHTEPECiB, 1110, OJHAK, HE TAT-
HYJIO 32 cO0O0I0 TIePErJIsily XapaKTepy MiKHApPOAHUX BiJIHOCHH, SIK He PyHHYyBaIn ii
1 peBOJIIOTIIT Ta BilTHU.

[Tokazoso, 1Mo xouya «EBpOIENChKNIT KOHIEPT»> 3aKPIMB TeTeMOHII0 BETUKUX
JIepsKaB, BiH BOJAHOYAC 0OMEKMB cBOOOMY (CBaBOJIO) iX /il Ha MiKHapPOAHIN apeHi,
BHACJIIOK 4OTO:

— 3aBepiuBcs npoiec (OpMyBaHHS KOJOHIAIBHUX iMIIepill y ¢BiTi (xoua odi-
LIITHOrO 3aKpilUIeHHsT KOJIOHIN 32 BEJIMKUMU Aep:KaBaMy He Bi0y/10Cs, 0 CTaJI0
OJIHI€IO 3 TPUYWH PO3B’sa3aHHg [lepiioi cBiTOBOI BiliHM);

— B €Bponi NpUNMHUINCS BilTHN (32 BUHSITKOM HE3HAUHUX);

— TicJis 3iCHEHHS Mepepo3Ioiay KOP/oHIB nonpu no3uilito Benmnkoi bpu-
Tanii? OyJI0 yXBaJeHO MPUHIIUI IXHBOI HEMOPYIIHOCTI Ta MPABO BEJIMKUX JEPKaB
BTpyYaTUCd y BHYTPINIHI CIIpaBU TPeTiX KpaiH (3/iHCHIOBATH BOEHHI iHTEPBEHIIil),
110 3HAXO/IATHCST B 30HI IXHIX T€OTOJNITUYHUX IHTEPECiB, 3 METOIO TPUIYIIIEHHS PEBO-
JIOIITHUX PyXiB?;

! IIOC]IiZ[HI/IKI/I 3a3HA4YaloOTh, 110 KOKHA 3 BEJIMKHUX /IePKaB 6y]18. 3a/10BOJICHA HE LIiJIKOM, aJie He HaCTi]IbKI/I,
1106 3pyHHYBaTH CUCTEMY i CTBOPUTH HOBUI peBOJIONiNHUI Xaoc [32]. CBimueHHs ClipaBemJIMBOCTI
TAKOTO BUCHOBKY € Te, 10 Pociiichka iMmepis B 1815 p. BigmoBwmmacs Bin reremonii B €spori, a B
1821 p. — Bix BTOprHEHHS Ha TepuTopito OcMaHCHKOI iMTIepii uepe3 HeIOTPUMaHHSI OCTAHHBOIO TT0JI0-
skeHb Byxapectepkoro morosopy (1812 p.) Ta moscranns B I'pertii.

Odinitinnit JIOHIOH 3agBUB PO HETOTOBHICTH CHPUHHATH SIK 3aTaJbHUIN TPUHITUI MiXKHAPOAHOTO
TpaBa MIPUHIINATI BTPYYAHHS Yy BHYTPIITHI cripaBy iHIIO1 AepskaBu. Pazom 3 Tnm Benmka Bpuranis 3as-
BUJa TIPO TOTOBHICTD OKPEMO PO3TJIAAATH MMUTAHHA BTPYYAaHHA Y BHYTPIIIHI CIIPAaBU €BpOH€ﬁCbKHX
JlepKaB, KOJIM BUHWKAE HaJA3BUUYaliHa cuTyaris y Oyab-skiii kpaiui. /laHa Mmosuilis mosicHIOBaiacs
TiM, 110 JIOHIOH He 6YB TOTOBUI BU3HATH TOM (hakT, IO BCI HAPOHI TIOBCTAHHS YU PEBOJIOI], IO
Bi[[6yBaIOTbCH 3HU3Y, € HEJEeTITUMHUMHI Ta cyniepedaTrb Hy6]’[i‘IHOMy TIpaBy €Bp0HI/I.

3 TluM mpaBOM CKOpHUCTAIUCS ABCTPIst 7T puayieHHs 3akonotis y Heamomi ta ITemomnTi (1821 p.)
i Dpanis, s;ka BTpyTHAcs y BHYTpintHi cripaBu Icnanii (1823 p.).

o
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— HOJITHKA OAHIET «BEJMKOI AepxkaBr» abo IX Koasillil mepecrasa pos3risiiaTi
iHIIy «BeJUKY JiepsKaBy» 3 MO3UILIT HeoOXiTHOCTI 3ilicHeH s 1i moiay abo TTOBHOTO
3HUIIEHHS;

— 3aKJIQ/IEHO MIXKHAPO/IHO-TIPABOBI MiIXOH 10/I0 MUPHOTO BUPIIIEHHST MiXKHA-
POIHUX CIIOPIB,;

— yci cripHi mpo6eMu, 1o CTOCYIOThCS TPETIX, MaIuX KpaiH, BUPIIIyBaJUCs Ha
OCHOBI CITIJTBHUX JIOMOBJIEHOCTEN Mi)K BEJIUKUMU Jlep>KaBaMu.

Bucnoexu. Binencbka cuctema, SIK i TIOTIEPeIHI Ta HACTYITHI CUCTEMU MiKHAPOJI-
HUX BiJIHOCHH, MICTUJIA CYIIEPEYHOCTI Ta €JIeMEHTH HOBOTO, SKi TIOBHICTIO MPOSIBU-
Jiics Jianie 3 yacoM. Bepcasbebko-BanmHrroncbka MikHapo/iHa crcTeMa i 3acCHOBaHa
Ha Hiit Jlira Hariii, 1o BUCTYyIIaan aHTUTE3010 apXiTeKTypU €BPOIEICHKOI Ge3IeKu,
CTBOPEHOI0 BijfleHChKOIO cUCTEMOIO, BUSBUIINCSA MeHI e(heKTUBHUMM, OCKIJTbKU He
3MOTIJIM 3a106IrTH PO3B’st3anHI0 J[pyroi cBiTOBOI BiitHM.

PartionasbHicTb ifiel «€BpOTIENCHKOTO KOHIIEPTY» SK CTPHKHS BifeHchKoi crc-
TEMU JIOBOANTH TO# (hakT, 10 BOHA PO3TJISIANACS SIK TOYKA BiUIIKY MPH po3poOi
MO/IeJli KOHCOPITiyMY BeJMKUX Jlep:kaB, BTiseHoro B Pani besnexn Opranizariii
O6’eqnannx Harriii.

Po3pobHuKK cTpaTeriii ¢Tajaoro CriBpoOiTHUIITBA BEJUKUX A€PKaB BiAIOBIIHO
710 KOHIIEMTil «baJancy cu» MOBUHHI PO3YMITH, 1[0 HA IIJIAXY 10 BCTAHOBJIEHHS
MiKHApPOHOTO TOPSIIKY, KW OM MIr 3amo0irTd HOBUM BillHAM BEMKHUX JEPKaB,
BOHUM HEMUHYyYe TIOHECYTb He JIMIIe TMeBHI BHYTPIIIHBOIIOIITUYHI iIMiJI>KeBi BTpaTH,
ajie I MOKYyTb 3ITKHYTUCS TIOJIEKY/IU 3 TIEBHUM YTHCKOM HAI[lOHAJIbHUX IHTEPECIB,
OCKIJIbKM CHCTEMU MiKHAPOJIHMX BiJHOCHH 1 BiIOBiZHI IM Mozesi Ge3meku mepes-
6aJaroTh TOTOBHICTH HTH HA B3a€MHI KOMIIPOMICH i TIOCTYITKH.

I'pomazchKa IyMKa Ha HAI[lOHAJLHOMY PiBHI MaiiKe 3aBKau Oy/e TIepeoliiHioBaTH
HeraliHi BUTO/IN i eTOICTUYHI JieMapIili CBOEI lep:KaBW Ha MisKHAPOHIN apeHi W BiAIO-
Bi/[HO HE/IOOIIHIOBATH TOTOBHICTD JI0 KOMITPOMICY, TIOIITYKY KOHCEHCYCY Ta OOy/LyBaTH
JIOBTOCTPOKOBI BiZIHOCHHU i3 3apyOiKHUMU TTAPTHEPAMU, HABITh SIKIO OCTaHHI PO3-
TJISIIATOTHCS SIK TeOTOJIITUYHI KOHKYPEHTH 9 CyIPOTUBHUKU. KepiBHUKYU /iep:kaB He
MOJKYTH JI03BOJIUTH cOO1 MOBHICTIO irHOPYBATH IPOMAJICHKY JYMKY, HacaMIiepe/l TO3¥-
1110 HAIIOHAJIBHUX €JIiT, OfHAYe BOHU He TIOBWHHI CTaBAaTU 3apPYYHUKAMM ITi€1 TYMKH,
SIKITO TIPArHyTh MOOYAYBaTH U MiITPUMYBATH MiKHAPOIHWIA TIOPSIIIOK, TTO0YI0BaHUI
Ha I'PYHTI IIPOBE/IEHHST KOHCYJIBTAIlIl 1 I0CSATHEHHSI KOHCEHCYCY BeJIMKUX JIePKaB.

ToT0BHUM TIPIOPUTETOM BEJUKOI JepsKaBu B 3a0e3MeYeHH] KUTTE3AATHOCTI
Mi’KHaPOIHOIO TOPSIAKY i 6e31eKu MOBUHHO OyTH ii MparHeHHs YHUKHYTH HPSIMOTO
NPUHUIKEHHS 1HIIIOI BEJIMKOIL JiepsKaBU B PerioHi ii HalioHanbHUX iHTepeciB. Ileit
NPIOPUTET Ma€ TIEPHIOPSIHE 3HAYEHHS 1 BIICTYIT Bi/l HBOTO MOsKe OYTH JIKIIE B TOMY
pasi, KoJu 11l iHTepecu BCTYTAIOTh Y TOCTPUM KOH(JIIKT 3 MepIouyeproBUMu iHTepe-
caM¥ caMol JIepsKaBU B JIAHOMY PETiOHI.
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European Security Architecture at the end of the XVIII — the first half of the XIX century

Taking into account the new dangerous challenges to the modern international legal order and
security system, politicians and scholars are faced with the question of the timeliness and validity of the
revision of established conceptual approaches to the construction of international and European security
architecture. Since the beginning of the XXI century there are more and move calls to significantly update
the current international order, its institutions, norms and rules, which emerged after 1945 (especially
the UN Security Council). In this regard, the study of the evolution of previous systems of international
relations and security systems based on them (in particular the Vienna system) is relevant and of a
practical significance. Regarding the «European Concert> as a core of the Viennese architecture of
European security (1815—1914) there is a general ambiguous attitude in historiography, which prevents
it from being properly assessed, as well as to trace the evolution of the Vienna system, its relationship
with subsequent international systems, to assess the possibility of using its elements to design future
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international systems. It determines the attention caused by the formation, development and decline of
the Vienna system. One of the concepts that require to be reconsidered in this context is the <balance
of powers, the theoretical foundations of which were mainly formed during the Vienna system. Over
time, the content of the concept of <balance of powers changed markedly and was supplemented with
new elements, which caused the conceptual ambiguity of the term. As a result of the development of
international relations, changes in approaches to global and regional security, there is a need for a critical
analysis of the <balance of powers, its new conceptual models that explain the behavior of world politics’
subjects.

Keywords: security architecture; «Balance of power»; Napoleon; European federation; Congress
of Vienna (1814-1815); Vienna system of international relations.
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NMPUHLIMIIU «TPABAU PYCbKOI»
MPOAOBXYIOTb XXUTU )
B MPABOBI CUCTEMI CYUACHOI YKPAIHU

IIpaso cyuacnoi Yxpainu mae ceoimu eumokamu 36uudeée npaso i KHA3IGCHKe 3aKoH00A6CME0,
cydosy npaxmuxy uacie Kuiscoxoi Pyci. ¥ «IIpasdi Pycvkiii», sanowamkosaniii Spocrasom Myopum, yi
Oacepena npasa 003604UNU 3AKOHOOABUIO CHOPMYIIOBAMU Y NEPULOMY GIMUUSHIHOMY KOOEKCI HOPMU, U0
6pe2yIb0BYBAIU HOBL CYCNIIbHI BI0HOCUNY Y 0ABHbOPYCOKILL (0a8HbOYKPaiNCHKiLL) deparcasi, obmencysanu
ASUMHUUDKT 36udai, YOOCKOHAIIOBAIU KPUMIHALLHO- MA UUBLILHO-NPOUECYaivii (opmu cyoouuncmed.
«Ilpasda» na Pyci posyminacy sk 3axom, Cnpaseoiugicmo.

Aemop 00600umv 6axicaUGICMb NPABGOBUX MPAOUUII, THCTUMYMIG, NPUNUUNIG, 3ANOUAMKOBAHUX
IIpasdoio Pycvioio 0ns npasa, npasosozo jcumms y cyuacii Yxpaini. Tax, 3 poswupennam cepu npu-
6aMM10O20 NPABA 3POCMAE POIb NPABOBOZO 36UUAI0 Y Chepi uusiivHux GioHoCUN. Jlasnbopycokuil i cyuac-
HU 3aKOH00ABeb 0OHAKOBO BBANCAIOMb OXOPOHY JCUMMSL JNOOUHU — HATBANCIUBTUUM 3ABOAHHIM, CXONCE
8PaxosyMy 00’ €EKMUBHY CMOPOHY 3J0YUHY, CLIOYOMb NPUHUUNAM 6EPXOBEHCMEA NPABA i 3aKOHHOCTIL.
IIpasda Hdpocrasa suxnouuia cuepmuy Kapy 3 nepeiky nokapans KHAMUM CYOOM, BUSHAUULA OOMSIKHCY -
1041 06CMABUHU 3TOUUNY, 3AKPINULA NPUHUUN HEOOMOPKAHHOCTE 0COOU, Nepeddauuna 3axucm ocobUcmux,
MAUHOBUX NPaAs JIOOUHIL.

3eepnenns do Ilpasdu Pycvioi eusieisie nayionaivni mpaouuii 6 npasoposymini, 3acadu 2ymanismy
6 Npagomeopenti i nPaso3acmocysanii, HACMynHicCmy Yy nNpasosiii cucmemi Yxpainil.

Kmouosi cioBa: [Ipaaa Pycbka; NpuHIMIIN MpaBa; 3BMUYAEBE TPABO; KPUMiHAJIbHA Ta 1MBiJIb-
HO-IIPABOBA BI/NOBIZA/IbHICTD; 3aXMCT OCOOUCTUX MPaB JIOAMHU; 3MICT Ta (GOPME KPUMIHAIBHOIO
i UBIILHOTO MPOBAIKEHHST; HOPMU CIIAAKOBOIO; 30008’ A3a/bHOTO; CIMEHHOro 1paBa.
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IIpunnuner «IIpaBabsl Pycckoii» mnpogoskaloT >KUTh B IPaBOBOH cHCTeMe COBpeMeHHOI
Yxpaunst

IIpaso cospementoti Yxpaunvl umeem ceoumu UCmMokamu 00bluHOe NPABO U KHANICECKOE 3aKOH00A-
menvcmeo, cydebuyro npaxmuky epemen Kueeckoii Pycu. B «Ilpasde Pycckoiis, ocnosannoi SApociasom
MyOpoin, smu ucmounuxu npasa nO3BOIULU 3AKOHOOAMENIO CHOPMYIUPOBAL 6 NEPEOM OMEUCCBEH -
HOM KOOeKce HOpMbl, KOMOpble Peyiuposaii HO8ble 00Wecmeentvle OMHOUEHUS 6 OPeBHePYCCKOM
(Opesneyxpaurckom) zocyoapcmee, 0ZPAHUMUBANU S3bIUECKUE 00bIYAU, COBEPULCHCTNEOBANU Y20L06HO U
epascoancko-npoyeccyavivie gopmvl cydonpouseoocmea. <Ilpasdas na Pycu nonumarace xax 3axoi,
cnpagednueocmn. B cmamove asmop 0okasvieaem 6ajicHOCMb NPABOBYIX MPAOUUUTL, UHCTUMYMOB, NPUH-
yunos, ocnosannvix Ilpasdoi Pycckoil dns nmpasa, npasoeoll wcusnu 6 cospemennot Yxpaune. Tax, ¢
pacwupenuem cepvl 4acmmozo npasa 603pacmaem poib NPasosozo o0viudas 6 cepe panicOancKux
omuowenuil. /[pesuepycckuil u coepemMentviil 3aKoHo0amens 00UHAKOBO CUUMAKM OXPAHY ICUSHU UENO-
seka — eadcheliuell 3adayell, NOXoJNce YUUMoleaom 00beKMUSHYI CMOPOHY NPEeCMyNIeHUsl, Cieoyom
npunyunam eepxosencmea npasa u saxonnocmu. Ilpasda Hpocrasa uckmouuia cmepmmuyr Kasuo U3
nepeuns. HaKasanull KHHCeCKUM CYOOM, onpedesuia Omsizuaroue 00Cmosmenvcmea npecmynienus,
3aKpenUIa NPUHUUN HeNPUKOCHOBEHHOCU JUYHOCTIU, NPEOYCMOMPENA 3AUUMY JUUHBIX, UMYUECTEEeH -
HbLX NPas uen0eexa.

Obpawenue x IIpasde Pycckoil onpedensem nayuonaivioie mpaoutuu 6 npasonoHuUManuil, 0CHOGbL
2YManU3Ma 8 NPagomeopyecmee U NPasonpuUMenenuu, NPeemcmeenHocmy 8 npagosoll cucmeme Ykpaunot.

Kmouessie caora: [Ipasia Pycckas; npuHuumibl paBa; 0ObIYHOE [IPABO; YTOJOBHAS U TPaK/iaH-
CKO-TIpaBOBas OTBETCTBCHHOCTD,; 3alllTa JIMYHBIX IIPAaB YEJIOBEKA; COACPKaHue 1 (bOpMBI YTOJIOBHOTO 1
IPakIaHCKOTO TIPOM3BOCTBA; HOPMbI HACJIEACTBEHHOTO; 00S3aTeIbCTBEHHOE; CeMEHOE MPaBo.

Bcemyn. 1lpaBoBa cnajiiiHa € pe3yJabTaToOM ITPABOBOTO JIOCBiAy 11 Hapomy.
HesBakatoun Ha CKJIAJIHI iICTOPUYHI YMOBH, TOUMHAIOUM 13 TTOJITUIHOI KOHCOJTIIaITil
CXi/IHUX CJIOB’SIH 1 cTaHoBJieHHs /[aBHbOPYCBHKOI Jlep;KaBy, 4acu IepepBaHoro jiep-
’KaBOTBOPEHHsI Ta itoro BiguoBiaeHHsa y XVII i XX cr., 11eil 1ocBi/x 36aratus mpaBoBy
KyJIBTYPY 1 IpaBoBi Tpaamilii yKpaiHCbKOro Hapojy, 3abe3lednB iCHYBaHHS i po3-
BUTOK BJIACHOI TIOJIITUYHOI 1 TIPAaBOBOI CHCTEMU B YacH BiIPOKEHHS /I€P;KaBHOCTI.
DopmyBaHHs MPABOBOI CUCTEMM CydacHOI YKpaiHu MOYMHAETHCS i3 3BUYAEBOTO
mpaBa i KHA3IBChbKOTO 3akoHO/1aBcTBa Bonogmmupa Benukoro ta Apocnasa Myzaporo,
ix cynoBoi mistipHOCTI waciB KuiBebkoi Pyci [1, ¢. 222-232; 6, 196-214].

Po3BuTOK CycmiapHUX BiJHOCUH, EKOHOMIYHUX 3MiH, [yXOBHOTO CBITY 3 TIPUii-
HSITTSIM 1 TIONMTUPEHHSAM XPUCTUSHCTBA, CKJIAHOI mosliTuaHoi cutyaitii Ha Pyci 1015—
1019, 1068-1072, 1113—1125 pp. BuMaraju pauKaJbHUX 3aXO/iB, 3aKOHOJABUNX
0OMEsKeHD, Tepe/IyCiM T00 BUKOPIHEHHS SIBMYHUIIBKUX 3BUYAIB, HACUJLIS, PO30OTB,
Kpaizkok. 3akoHozasil [Tpasau Pychkoi Oy 3aiikaieHi y 3abesnedersi cTabiib-
HOCTI KPUMIiHAJIbHOIO 3aKOHOIABCTBA, 00 3aXUCTUTHU CYCIILIbCTBO Bijl 3104MHIB a60
MPUHANMHI 3HU3UTHU PiBeHb 3JI04MHHOCTI. Ase komuikarii HopMm mpaBa B [Ipasmi
MpUTAMAaHHUI 1 TIEBHUI TUHAMI3M, 3yMOBJIEHHIT OHaraTbMa MPUYUHAMU — PO3BUTKOM
JIOMEHIQJIBHOTO KHSI31BChbKOTO TMOCIO/IAPCTBA, BOTYMHHOTO KPYITHOTO 3€MJIEBOJIO/IIHHS,
MOSIBOIO HOBMX BU/IIB CYCIIJIBHO HeOE3MeYHOi MOBEAIHKH, HeOOXiHOCTI yTOUHEHHST
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OKpeMUX 110J105keHb S pocsaBoBoi [IpaBau, y/0cKoHaIEHHST KPUMiHQJIBHO- Ta 1[UBiJIb-
HO-TIpOTIeCyaThHUX (hOPM, TPATUITIHHNIX TIPOIeAyp 3/ilicHeHHs cypounHcTBa. OTIXe,
HOTTOMIOBAIOCS PETYJIIOBAHHS TUX CYCIHIJIBHUX BiZIHOCHH, sIKi moTpebyBasu jeTa-
JIi3allii i KOHKpeTu3allii — MaiHOBOTO, CIIaIKOBOTO, BU3HAYEHHS TOJIOBHUX €JIEMEHTIB
CiMeIHOTO TIpaBa, MEPETJISIY CaHKINil 32 BOMBCTBO «KHSIKHX JTIOIEH».

OcKiJIbKY 1TPaBO — HOpPMaTHBHA OCHOBA BCI€l IIPABOBOI CUCTEMH, I[iIKaBO Xo4a O
NOOIKHO cripoOyBaTH BUIUTH CIIAKOEMHI PHCH «3aKOHOaBYOrO MpaBa» KuiBchKoi
Pyci 1 cyuacnoi Ykpainu. 3po3ymijio, piBeHb PO3BUTKY ITpaBa i MPaBOCBIIOMOCTI, iX
MicIle B JKUTTI CYIJIbCTBA, 3aCBOEHHS TTPABOBUX I[IHHOCTEN Ta YMOBU Pa3ioue 3MiHU-
JINCH Y HaIliil KpaiHi 3a Trcsaay pokiB. Y KuiBcbkiil Pyci kHska Braga Oy/ia €InHIM
JUKEPEJIOM 3aKOHOABCTBA, ICHYBAJIN YiTKUI MO/ HA BIJTbHUX 1 HEBIJIBHUX JIIOJIEH,
mdepeniialiist iX npas i 000B’A3KIB 3a/Ie;KHO Bijl iX COLIAJIbHOIO CTATYCy, YKOPiHEH]
SI3WIHUTIBKI 3BUYai Ta GaraTo iHMUX apxaizmiB. ToMy Ha MePIINil MOTJISI 3a€THCST
HEKOPEKTHUM TOBOPUTH TIPO IIHHICTh MTPABOBUX TPAUILIMA, IHCTUTYTIB, TIPUHITATIIB
[IpaBau Pycbkoi 7151 cyyacHOro IIPaBOBOTO SKUTTSI.

Aue, mo-Tiepiire, 3aIMIINAIIOCH 3 MUHYJIUX YacCiB y TOPSIKY TTPAaBOHACTYITHUIITBA
BUKOPUCTAHHS HOPM 3BMYAEBOTO TpaBa. B YKpaini mpaBoBUi 3BMYall Xo4ya i1 Mae
CTaTyc J0JIaTKOBOIO JixKepeJia 11paBa, MpoTe HOro posb 3pOoCcTaE B yMOBax PO3IIU-
pernst cepu npuBatHoTo mpaBa. Ctartsa 7 I[K Ykpaian 3akpimifoe MOXKINBICTD
3aCTOCYBaHHS 3BUYAIB, sIKi € ycTaleHUMU Yy cepi MUBLIBHKUX BigHOCHH. OCOOIMBOTO
3HaueHHs HaOyBa€ 3BMYail IiJIOBOTO 0OOPOTY, IKHMil aKTMBHO BUKOPHCTOBYETHCS,
HATIPUKJIAJ, P PETyIOBaHHI 3000B’sI3aIbHNUX BigHOCHH. Tak, 3a3HaveHi y cT. 526
IIK Ykpaiuu 3arajbHi yMOBM BHUKOHaHHSI 3000B’s13aHb nepen0dadaioTh Y3TOIKEHH
HOBEAiHKN Cy0'€KTiB BUKOHAHHS 3 yMOBaMu 0roBopy, BuMoramu I[KY Ta iHmmx
3aKOHO/IaBYMX aKTiB, 3BMYAiB AiJIOBOro 000pOTYy. AHAJOTIUHI TTOCUIAHHS Ha HUX
MicTsTh i cratTi 527, 529, 531, 627, 654 IlusinsHoro koxekcy Yikpainu. Ieit Koxekc
MIiCTHTh TIOCUJIAaHHS T Ha 3BMYai HAIIOHATBHUX MEHITWH i MiciieBi 3Buyai (cT. 28).
Crarrs 333 IIKY momyckae HaOyTTs1 IpaBa BJACHOCTI Ha 3araJbHOMOCTYITHI Japu
HPUPOM Y Pasi, Kou ocoba [isijia 3a 3aKOHOM, BIZIIIOBIZHO JI0 MICIIEBOrO 3BHYai0 abo
JI03BOJIY BJIACHWKA 3eMeJIbHOI [isisiHKY [4; 5]. Ha «3Buvai ToproBesibHOro MOperiaB-
cTBa» € nocuyanns i y Kogekci Toprosesnbnoro MoperiaBetsa (cT. cT. 6, 293, 295).
Y Cimeitnomy KojieKci YKpaiHu BCTAHOBJIEHO, IO TIPY BUPIIlIeHH] CIMEHOTO CTIOpY
CyJl MOKe BpaxyBaTH MiCIIeBUI 3BUYAll, a TAKOK 3BMYANl HAITIOHAJIBHOI MEHIIUHU,
SIKIIO BOHU He cyTiepeyaTh BUMOTaM KOJIEKCY, IHIITNX 3akoHiB. OTiKe, 3BMUal Ta 3aCHO-
BaHe Ha HUX 3BUYAEBE MPABO TPOJIOBKYIOTH Bi/lirpaBaTh iCTOTHY poJib y (hOpMyBaHHi
BiTYM3HSIHOI IIPAaBOBOI CHUCTEMH.

ITo-gpyre, 11ikaBUM € BILIUB MOJITUYHUX, COIIaTbHUX, EKOHOMIYHUX YUHHUKIB Ha
(hopmyBaHHS Ta PO3BUTOK CHUCTEMHU 3aKOHO/IABCTBA, 3B’A30K 3 IHITUMU COIIATbHUMMA
AaBUIaMM, e(eKTUBHICTb IIPABOBOTO peryJioBaHHs. ICTOTHUM € Te, 1[0 Ha MOSIBY
ApocsaBooi [IpaBan BIVIMHYJIM TaKi YUHHUKHY, K 3aKiHUEHHS BIHHU 32 KUIBCbKUI
MIPECTOJI, TOCTPa ToTpeba y MPaBOBOMY 3aXWCTi JKUTTSI BIIBHUX JIOIEN y JepsKaBi,
iX MaifHOBUX IHTEPECiB, BEJIMKOTO BOTYMHHOTO 3€MJIEBOJIO/IHHS, BPETYJTIOBAHHS
MIPaBOBITHOCUH «KHSKMX MY:KiB» 3 MICIIeBUM HaceJeHHSIM, BU3HAUEHHS IIPAaBOBOTO
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crarycy iHo3eMIliB Tonio. BapTo 3ayBakuTH i Taky BJACTUBICTb 3aKOHOJIaBCTBA
BeJIMKOTO KHs3s1 S pociaBa Mymporo i SIpocsaBudis, sik iioro ctabiibHICTD i HOBEJIi-
3arfito ycramenux Hopm [IpaBau 3 ypaxyBaHHsAM HeOOXiZAHOCTI po3mupeHHst chepn
MIPaBOBOTO PETYJIIOBAHHS.

[To-Tpete, Busnauaroun Gopmy npasiinaa y Kuisebkiit Pyci gk panabodeo-
JlaJIbHY MOHApPXilo, iICTOPUKHU JlepKaBU 1 1paBa 4acTo He 3BasKalOTh Ha HAsIBHICTD
B ii TOMITUYHIN cUCTEeMI TaKUX TPAAMITIMHUX [EMOKPAaTUYHUX IHCTUTYTIB, IK Biue,
OpraHiB MiCBKOTO CaMOBPSIZIyBaHHsI, GOSIPCHKOT pajiy MPU BEJTUKNUX KUIBCHKUX KHsI-
3sx [1, c. 508-511]. Taxk, Apocaas Myapuii gaB HoBropomaism «IIpaBay Pycbkys,
BUKOHABIIIN CBOIO OOIITHKY Ha HOBropojAchbkoMy Biui. «IIpaBma SdpociaBuuisy mpuii-
Masiacst Ha 3’1311 TpboX cuHiB SIpocsaBa 3a y4acTi KMIBCbKMX 6OSIp i HAMICHWKIB
inmux mict (ct. 18 Kopotkoi penakiii [Ipasan (nani — KII) [6, ¢. 9—-11]. «YcTa»
Bosogumupa Monomaxa mpuitMaBcst TeX Ha OCOOJIMBIN Hapai BEJUKOTO KHSI3S
pasoM 3 Gostpamu i mocagHuKamu B ¢. bepecrosim migx Kuesom (cr. 53 Posmmpenoi
penakiii [Ipasau (mami — PIT) [6, c. 31-39]. Takum ynHOM, BeTMKi KUIBCbKI KH:31
Yy 3aKOHOTBOPEHHI 3Ba)KaJild Ha JIeMOKPATUUHI Tpaaullii Pyci, mparnyJsiu o coiiaib-
HOTO MMOPO3yMiHHS, TyMaHi3my [6, ¢. 339-367].

A rosioBHE — HE3BaKAOUM HA 3MIHU Y CYCILIbHIiL, TTOOYTOBIH TPaBOCBIIOMOCTI
1 MMPaBOBiH KyJBTYPI CyCHIJIbCTBA 32 TUCAUY POKIB, Y HOPMATUBHIN CKJIAJIOBI cydac-
HOI TIPaBOBOI CUCTEMU YKpaiHW, ii PEeTyJIATUBHIN Ta OXOPOHHIN (DYHKIISX MOXKHA
MIPOCTEKUTHU TIEBHY HACTYTHICTH 3 Pychkoio [IpaBmoro. Bona momiTHa y 3araJbHUX
MIPUHITATIAX, HOPMaX Ta iHCTUTYTax Mpasa, HOTro Kepesiax.

Memotro nanoi cTaTTi € OKpecjieHHd 3arajJibHUX MPUHITUITIB, XapaKTePHUX HOPM
Ta IHCTUTYTIB MpaBa y NepPHIOMY BITYM3HSIHOMY IOpUAMYHOMY Kojekci — Ilpasai
Pycwkiii, ix TpancdopMmaritii i Tpaauilii y npaBosiii cuctemi cydacHoi Ykpainu. [Ipu
I[LOMY aBTOP BPaxOBY€ il BUKOPUCTOBYE HAYKOBI 3/[00YTKHM BITYM3HSAHOI Ta 3apyOisK-
HOI icTopiorpadii 11i€i BuU3HAUHOI TpaBoBOi Tam’ a1k Kuicbkoi Pyci.

Ananiz ocmannix docaioxcens i nyonixauiii. Busuenns IIpasau posmnoyanocst
me y XVIII cT1., koau pociiicbkuil icropuk B. Tariiies 3Haiilios B jiTonucax 1o
nam’atky (1738 p.) it Oyau 3aiiicHeni nepiri ny6oikaiii ii TekcTiB. Y paasgHCbKi
Jacu iX BUZAHHS 3a CIMOMa CIMCKaMM i I'siTbMa pelakilisiMy Briepiie Oysio 3iiic-
nere y Kuesi C. IOmkoBum 1935 p. Pesymsrarom nopasnbinoro Buuenus [Ipasiu
Pycpkoi crano 1i akajemiuyHe BUIaHHSI Ta KOMEHTAPIB JI0 Hei 3a penakitieo b. Tpe-
koBa (1940-1963 pp.), «Ilamaraukos npaBa Kuesckoro rocynapcrsa. X—XII BB.»
3a pepaxiieio C. IOmxkoBa, Tomy I «3akononarensctBa /Ipesneit Pycus» 1984 p.
(Bigm. pen. B. Anin) Ta in. [Ipore pamassHcbKi BUAAHHS i€l IOPUANYIHOI TaM SITKH,
He JMBJISYNCh Ha Oesrepeuri apxeorpadivni i TEKCTOMOITYHI JOCATHEHHSI, ChOTO/IHI
€ 3HAUHOI0 MipOI0 3aCTapiiMMU dyepe3 MapKCUCTChKO-JEHIHCHKY METOOJIOTII0 TJIY-
MauyeHH ictopii Kuiebkoi Pyci, 1opuimaHoi mpupou mpasa i iep:KaBu, KJIacOBOTO
3MICTYy HOPM 3aKOHY, 3JIOYMHIB i MOKapaHb, Cy0’€KTUBHOI i 00’€KTUBHOI CTOPOHM
3JIOYMHHUX JIisTHb TOMIO.

Y cyuacHiii ykpainchkiii ictopiorpadii IlpaBau moku 1mo mMaemo Jsiniiie KijJibKa
npaitb. Okpim Kopotkux Hapucis [11; 13], 0ci6HO cTOITh IpaIls BiIOMOTO iCTOPUKa
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O. II. Tomouka, e BiH cripoOyBaB MOSCHUTH OLJIBII Mi3HE, JTITOMUCHE MOXO/KEHHS
Kopotkoi penaxiiii [Ipasau Pycokoi [12]. Haiibisnbin rpynToBHuMY, HA PiBHI cydac-
HOI I0pUInYHOI HayKu, HUHI BUuaHi Tekct [Ipasaum i komentapi 10 nux — «IIpasaa
Pycpras ApociaBa Myaporo: mo4aToK BiTIM3HSIHOTO 3aKOHOAABCTBay [6] Ta «Kuis-
cbka Pychb: mam’atku npaBa (X—XIII cr.): TekcTu, nepexsiajim, komeHTapi» [14].

Buxnao ocnoenozo mamepiany. «Ilpasna» na Pyci posyminach sIK 3aKOH, 3a
3BUYAEBUM IIPABOM — CIIPABE/JIUBICTD, 1110 PiIHUTH Take ITPABOPO3YMiHHS 3 aHTHU-
gyaum. Y Jasuiit I'penii, mounmnatoun 3 Cokpara, Ilmatona, Apicroress, mpaBo
TJIYMAUWJIOCh SIK MipUJIO CITPABEJUBOCTI, PETYJIIOI0Y0I0 HOPMOIO TTOJIITUYHOIO CITiJI-
KyBaHHSI, («a/iKe 3aKOH € IIOCh cripaBesuBe») |7, c. 415, 421]. ¥V cupaBenauBocTi
npaBa BOAYAEThCs HOTO 3arajbHOJIOACHKA 1 TT03a4acoBa IIHHICT. 3PO3yMiJIO, 10
BMICT CIIpaBeIMBOCTI He aOCTPAKTHMIL, a KOHKPETHO-ICTOPUYHUI, ajle € B HbOMY
i MeTaciznmuHe — crpaBesIMBe 1O CyTi, TyMaHHe, BUCOKOMOpaJbHe, JeTiTUMHE, Tpi-
OpUTETHE HABITh HaJ| HPUHIIMIIAMUA CBOOOAM 1 PIBHOCTI.

«IIpaBna Apocmasay (ct. 1-18 KII) posnounnaersest ctaTTeio mMpo HaBMUCHE
BOMBCTBO i 0OOMEXKYE 3aCTOCYBaHsI KPOBHOI TIOMCTHU SIK TIEPEKUTKY POIOBOTO JIALY:
KOJIOM 0Ci0, HaJliJIEHUX TAaKUM MPABOM Ta TEPe6aYeHOI0 AJIBTEPHATHBOIO — TOJIOB-
uHuirBoM i Bipoto (ct. 1 KII; cr. 1 PIT). Hopmu cratTi He momycKaioTh 3aCTOCYBAaHHS
caMoCyy 4u 0cOOMCTOI TIOMCTH, TepeadadaroTh MOKIUBICTh 3aCTOCYBAaHHS MaTepi-
AJILHOTO Bi/INTKO/LyBaHHS JIJIST TIOTEPITJIOl CTOPOHU 1 KHS35. 3a CMHUCJIOM CTATTi BU3HA-
YeHa CaHKIIiSA 32 YMUCHE TIPOTUTIPABHE 3aTIO/IIAHHA CMEPTI 1HIIIH JIIOAWHI HAJIEKUTH
J10 FOPUCAUKITIT KHSZKOTO CYLY.

Kpuminanphuii kogexe Ykpainu B itoro Ocob/mBiil YacTUHI TeX PO3IOYMHAETHCS
IT posiioM — «3JI0YUHK IPOTH JKUTTS Ta 3[0POB’st 0cobu», jie B ¢T. 115 nmogaeTbest
HOHATTS BOMBCTBA, HepesdadeHo BiIOBIAANbHICTD 3a 1eil 0coOJMBO Hebe3neyHnii
snount. Ik i cr. 1 KIT i PII, u. 1 cr. 115 KKY nepenbauae BifmosigaabHicTh 3a
BOMBCTBO 6€3 0OTSIKYI0UNX Ta MOM SKITYI0UYNX 0O6CTaBUH (T. 3B. yMUCHE BOUBCTBO),
ix osnHaku mictarh crarri 116—-118 KKY. Ilieo  cTarTeo 0XOIIooThCs BOUBCTBA
B GIiiIli, 3 TOMCTH Ha TPYHTI 0OCOOMCTHX CTOCYHKIB Ta geski iHui [3]. OTxe, 1aBHbO-
PYCBKMUIT i CydyacHUI 3aKOHO/IaBellh OJJHAKOBO BBAKAIOTh OXOPOHY KUTTS JIIOAMHU
CBOIM HaWBaKJIMBIIIMM 3aBIaHHSIM, CXOKE BPAXOBYIOTh 00’€KTHBHY CTOPOHY BOWB-
CTBa, X04a il 03HAKK YaC i CyCHIIbHO-TIOITHYHI YMOBH CyTTEBO 3MiHMIN. O6’€KTUB-
Huit Oik 3/0unHy B [IpaBi 1ie HeOCTaTHHO BUPAKEHMIA, TYT BUILISAIOTHCS JIUIIE B
cTajil BYMHEHHS 3/0YMHY: 3aMaX HA 3JI0YHH i 3aKindennii 3mounm. Moro cy6 ekTHBHY
cTopony 3akoHo/aBellb Pychkoi [IpaBau Busnayas B inmwux crattsax (ct. cr. 19, 20
KII, 6-8, 12 PII ta in.)

Corriasbha crparudikariist 1aBHbOPYCHKOTO CYCITIbCTBA OyJia HabaraTo CKJIajiHi-
11010, 2 OXOPOHA KUTTS JePKaBHUX CAYKOOBLIB HabGaraTo rOCTPIIIOO, HIsK CydacHa.
Tomy 3akonozaBeib IIpaBau, BpaxoByoun Iii 06CTaBUHH, MepebAYnB IOPUAUTIHY
BiZIIIOBIZIAIBHICTD 32 BOMBCTBO OTHUIAHWHA — KHSKOTO JBOPEIbKOTO, TiyHa — CY/I0-
BOTO YMHOBHUKA, CTAPIIOTO KOHIOIIOTO, BOMBCTBO SIKMX Kapasocs MOABIHHOI Bipoo
(ct. cr. 19-23 KII) abo 40-rpuBHEBOIO Bipoio 3a BOMBCTBO TiyHa ab0 MEYHUKA YU
rpigina 3a crartamu 1, 3, 12 PII. Posmupena [Ipasaa Busnauana po3mip mrpady 3a
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BOMBCTBO 3aJIEKHO BiJ[ COIIaIbHOTO cTaTyCcy BOUTOrO. 32 BOUBCTBO TPOCTOTO CEJIsI-
HUHa-psoBrYa (IpalfoBaB 3a J0rOBOPOM), CMep/a, XoJona 4 pabda CTATyBaocs
qtiie 5 rpuBeHb. Po3BUTKOM moJiokeHb crareil [TpaBau, B KX inocst ipo BOWB-
CTBO «KHSI)KMX MY:KiB» — Jlep;KaBHUX [IisI4iB, 3pO3YyMiJIO 3 YpaXyBaHHIM PaluKaIbHUX
icropuyHux 3MiH, MoskHa BBaxkatu cT. 112 KKY VYkpainu «Ilocgaranug Ha KuTTs
JIEP5KABHOTO YU TPOMAJICHKOTO JlisT4as, e OCHOBHUM Oe3mocepeiHiM 06’ €KTOM TIbOTO
3JI0YNHY € TeX BIIHOCWHHU, M0 3a0e3Medyi0Th HOPMAIbHY AiSITBHICTD IepKaBHOI
BJIa/I, a 0OOB’SIBKOBUM JIOJIATKOBUM 00’€KTOM — JKUTTs Jrojnan. Ha BigmiHy Bij
KK Yxpaiau, nocsranus Ha KUATTS «KHSKUX MY:KiB» y [IpaBai finno micag craTTi
po BOUBCTBO OY/Ib-sIKOI BIIBHOT JIOIMHN — PYCUHA, TPi/liHa, KyITYMHU, SOCTHUKA Y1
HaBITh BUKJIIOUEHOTO 3 00uMHY i3ros. Taki npiopurern pob/siTh 4ecTh 3aKOHOABIIIO
Pycobkoi [IpaBnu.

3maBasocst 6, Yacu KPOBHOI TIOMCTH, YKOPIHEHOI Y 3BUYAEBOMY TIPaBi CTapo/iaB-
HIX HApO/iB, a OTXKeE, 1 Y CXIJITHUX CJIOB’SH, JaBHO MUHYJM. ApocaaB Myzapuii y cBoiit
[TpaBzi 3akpinuB OOMEKEHHS 3aCTOCYBaHHS KPOBHOI IMOMCTH SIK 3aKOHHOI CaHKILii
3a BOMBCTBO JIIOJIHU, 3BY3UB KOJIO MOKJINBUX MECHUKIB HAHOMKIMMU POAUYAMHU,
BU3HAYUB aJbTEPHATUBY JIJIs1 HUX Y BUIVIS/ IPOIIOBOTO Bi/IIIKO/YBAHHS — <TOJIOB-
HUITBa». A TicJIsl cMepTi BeJIMKOTO KHs3d S pociaBa MOTO CHHU Pa3oM i3 CBOIMHU
«MyKaMU» «OTJIOXKHIIA yOUEHMe 3a TOJOBY, HO KYHAMU CsT BBIKYTIATH; a THO BCE STKO
e SApocaas cyan, Takoske U cbiHOBe ero ycrasuias (cr. 2 PII). OTike, HoBa penax-
1ist Pycbkoi [IpaBam aHoto crareto BiiMiHUIIA [IPABO KPOBHOI ITOMCTH, 3aMiHuJIa 1i
rporoBuM mtpadom. Buioro mipoo mokapanHst OyB Tak 3BaHUI <IIOTIK i po3rpa-
OyBaHHS», IKUN MPpU3HAYaBCs 32 BOMBCTBO y po360i (ct. 7 PII), KOHOKPAJACTBO
(cr. 35 PII), nignan 6yaunky ab6o rymua (cr. 83 PII). 3a uumu crarTsaMu y 37109MHIS
KOH(ICKOBYBaIOCs Bce MaitHO («mmorpabyBaHHsI» ), BiH BUTAHSIBCSI PA30M 3 POJIUHOIO
3 O0IUHK («ITOTIK» ), IO TPUPIKAJIO BUTHAHUX Ha KeOPAKyBaHHS YU XOJIOICTBO.
Taxkum ynnoM, ApociaBudi TPOAOBKUIN TYMAHHY JIiHII0O PO3BUTKY KPUMiHAJIBHOTO
mpasa, 3amoyatkoBany ix 6arbkom. Ajske IlpaBma SpocriaBa ne muire oOMexRMIA
3aCTOCYBaHHS KPOBHOI MIOMCTH, & M BUKJIIOUUJIA CMEPTHY Kapy i3 mepesiky moKapanb
KHSKUM cyzioM. BignosigHo o npuniunis Pagn €Bpornu He JI0MyCKa€e TTOKAPaHHS
y BurJsi cMeptHoi kapu i KK Ykpainu, THM caMuM TIPOJIOBKYIOUN TYMAaHHY JIHIIO
[IpaBau y KpUMiHQJIBHOMY TIPaBI.

Mix iHIIMM, 119 Mipa TTOKapaHHs Y Ti CePeAHbOBIUHI Yacu OyJia MOMIMPEHOIO
Yy 3aKOHO/ABCTBI cyciiHixX kpain. ¥ Bizaurtii, BiJ sikol Pych cnpuiingana Xpuctu-
STHCTBO, CIIPAaBU PO BOMBCTBO BUPIIIYBaIMCh BUHECEHHSIM CYJIOM CMEPTHOI Kapu
3JIOUMHITIO 32 YMUCHE Y1 HeHaBMuCHe BOUBCTBO. [IpaBa Ha moMmcty Bi3aHTiiiChKUi
3aKOH He Tepenbauas [8, c¢. 72, 188—189]. 3akon Hopsesbkoro Koposst Osada Cas-
toro (6;1. 995—-1030) Tex 1poroJomyBas: «..XT0 6 He BOUB JIOAUHY (€3 IPUYKMHU,
BiH TOBUHEH OyTH 11030aBJIeHIiI MUPY i BJIaCHOCTI, i jie 6 itoro He GyJi0 3HalIEHO,
Horo ¢y BBajkaTH 1103a 3aKOHOM, BiJI HbOIO HisIKe BIJIIKOAYBaHHS He MOKe OyTH
MPUIHATO Hi KOopoJieM, Hi poaudamus |9, c. 37].

[Ipore i yepe3 TUCAYOMITTSI BOUBCTBO 3 TIOMCTH SIK MOTHUB 3JIOUHHY 1Ie He BUKO-
pinero y 60potb6i i3 3mounnnicTio. KKY nepenbauae mokapaHHs 3a MOCSATaHHS Ha
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JKUTTS IEPAKABHOTO a00 TPOMASTHCHKOTIO Jlisiua 32 MOTUBOM IIOMCTH 3 iX JIiSLIbHICTB,
MepeNTKoKauHs un 3Minu ii xapakrepy (. 8 u. 2 c¢t. 115 KKY). BéusctBo Taknx
ocib Ha TPYHTI 0COOUCTUX B3AEMOBITHOCUH KBATI(DIKYETHCS SIK 3JI0YMH TPOTH KUTTS.
B6uBcTBO 0c06H 3 oMeTH KBasTihikyeThest 3a u. 1 Tiel s crarri KK i Tofi, Ko BOHO
He TIOB’sI3aHe 3 BUKOHAHHSIM MOTEPIIINM CITyKO00BOTO a60 TPOMaICbKOTO 000B’SI3KY
i BUMHeHe Ha IPYHTI OCOOMCTUX CTOCYHKIB Y 3B’SI3KY 3 [isIMU IIOTEPIILJIOr0, MOMCTH
3a MarepiangbHy MKOAY Toto. OYeBUHA MPUYNHA iICHYBAHHS TIOMCTU SIK MOTUBY
3JIOYMHY HE CTLIBKU B IPUPOJII CYCIIJIBHUX BiJIHOCKH, CKIJTbKY B HE3MIHHIN TPUPOII
Jiofiedl, CXUABHUX JI0 TPOTUTIPABHUX [iHl, i B yacu Apocmasosoi IIpasau, i B yacu
KKY nesanexnoi Ykpainu.

3Beprae Ha cebe yBary, Mo B 060X HOPMATHBHO-IIPABOBHUX aKTaX, PO3/IIECHUX
TUCSYOJITTSM, BUPIIIYIOTHCSA JiBAa OCHOBHUX 3aBJIaHH:, X04a i He 3aj/[eKJIapOBaHUX
3akoHozaBigmMu [IpaBan, — oXopoHa CyCIHiJIbHUX BiJTHOCUH Bifl 3JIOUMHHUX IOCS-
ramb, 3aM0o0iraHHsT 3JI09MHAM, TTOTEPE/KEHHSI PO TIPABOBI HACIAKK iX BUMHEHHS.
B 060x HOpMaTuBHO-TIpaBoBuX aktax (y Ilpasai — 3a amictom ct. ct. 19, 20 KIT)
BOMBCTBO KBasi(DiKy€eThCs K MPOTUIIPABHE TT030aBJIEHHS JKUTTS, i3 Cy0 €KTUBHOI
CTOPOHW — YMHUCHUM 4i HeoOepexxHuM. 3aKoHO/aBelb [IpaBayn BusHAuuB it 06TSI-
Kyroui 00CTaBUHU 3JI0UMHY, HACJIIKOM SIKOTO CTajla CMEPTh «KHSIKOTO MYsKa»: KOJIH
ioro BOMTO «HeCIpaBeaInBO», a0 «B po300i», 3iiICHEHOTO, OYEBHUIHO, 3 KOPUC/IH-
BUX MOTHUBIB, un BOMBIeo-KpagieMm (ct. ct. 19-21 KII, 3, 6 PII). ITom’sikiyiodoro
obcrasunoio B Ilpasai kBamiikyeTbess BOUBCTBO «B CBajle WM Ha MUPY SBJIEHO»
(Bimkpuro, my6uiuno) (ct. 6 PIT). 3akonozaBels TyT CJIi/Iy€e TPUHITUILY, TIPUAHATOMY
B CepeiHi BiKu: KO BOUBCTBO 3AIHCHEHO Y YECHOMY TIOEAMHKY UM IIiJl YaC CyTUYKH
abo cBapky Ha GAHKeTI, IIPU 3aXKCTi yecTi, 6e3 03HaK 3J101 BOJII, TO BOMBIII CILIAYYE
JIVIITE Bipy 3a JIOTIOMOTOIO BEPBi-OOIIMHN.

Y vactunax 6, 7 cr. 115 KKY o6rspkyournMu o6cTaBUHAME yMUCHOTO BOMBCTBA
HA3BaHO TaKOX KOPUCJWBI i XyTirancbki MOTHBU. KoMeHTaTOpn CTaTTi BBAXKAIOTH, 1110
y pasi ymuicHoro BOMBCTBa y Giiili ab0 cBapili 3a BiICYTHOCTI OOTSKYIOUMX 0OCTaBUH
BOHO IIOBUHHO KBa/li(hiKyBaTUCh K IPOCTE YMUCHE BOMBCTBO, HE3aJI€XKHO Bijl TOTO,
3a YUEO IHIMIATUBOIO BUHUKIIA Oifika abo cBapKa, e MOKYTh MaTH Micile i oM sIK-
myfoui obcraBunu, nepeabaderi crarrsavu 116 i 118 KKY. OTike, 3akoHOomaBeIb
KpuMiHaabHOTO KOZEKCY TepeabaunB y BUMAJAKAX YMUCHOTO BOUBCTBA OOTSIKYIOU
i ToM’stKIITy104i 0OCTaBMHM, YaCTHHA SIKKX Tepedadaiach iie 3aKoHojasereM [Ipasn
Pycbkoi, ajpke o0uBa CIiyBajy IIPUHIIAITY CIIIBMIPHOCTI MMOKapaHHs 3JI0YNHY.

Ileit maBHBOPYCHKUI KOJEKC IepeadadaB BiAMOBIAAIbHICTD 3a 3aIOMiTHHS
JIFOJTVHI KaJIIITBa, paH Ta Mo0O0IB. [1eThest SIK PO YMUCHI TSUKKI TiIECH] YITKOKEHHSI
(ct. ct. 57 KII; 27, 28 PII), cepennnoi TskkocTi (cr. ct. 2, 8, 9 KII; 23, 24 PII),
jerke tisecHe ymkokenus (cr. ct. 3, 10 KII; 25, 27-31, 67, 68 PII). 3anexHo
BiJl TSIDKKOCTI TLJIECHUX YIIKOJ/PKEHb 3aKOHO/IaBellb BCTAHOBUB JinhepeHITiioBaHni
mrpad y 40, 12 1 3 rpusen (MiniManbHUiT mTpad A0piBHIOBAB BapTOCTI HOHOBOTO
koHs1). CTaTTi PO YMUCHI TiJIECH]I YITKOJKEHHS, TI000T 1 MOP/yBaHHS PI3HITHCS MiK
co6010 i 3ajIeKHO BiJl IpeaMeTa, 3aco0y, 3 IOTOMOTOIO SIKUX OYJIO 3/iiCHEHO 3J10-
upHHe fisHus. Voro keamidikalis BpaxoBye He JIMIIe CTYHiHb TSIKKOCTI TilecHnX
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YIIKOJKEHbD, a i CTyMiHb «06pasu» noTeprijoro. Tak, 3aloMissHHS yAapiB MaJKoIo,
JKePAMUHOIO, IJIOCKOI0 YaCTUHOIO Meda abo iioro mixsamu BBaaaocs B [laswiii Pyci
0CcObIMBO OOPA3IMBUM JIJIsI TOTEPITLIOrO i 3aKOHOaBellb iX Aetanizye. Ha Biaminy
Bizt [IpaBau Pycekoi, KKY BBakae, 1m0 crocib 3amo/isiHHsT TiJIECHOTO YITKO/KEHHS,
a Takox 3acobu, siki OyJIi BUKOPHUCTaHI TIPU I[bOMY, HE € KPUTEPIEM BiIHECEHHS
TiJIECHOTO YIIKOIKEHHS 10 HeOEe3IeUHOro /s JKUTTSI, a 110001 BiZPi3HAE BiJ| TiIECHUX
yikoKeHb [3]. OTixe, fizieTbes Juiine Tpo BUBHAYEHHS 3aNOISTHHS KON 3/I0POB 0,
He BPaXOBYETHCS 00TSIKYI0Ua 00CTABMHA — MIKOJIA JIJIST YeCTi i TiTHOCTI TIOTEPIIJIOro
BHACJI/JOK BUKOPHMCTAHHS 3JIOYMHIIEM OOPA3JNBUX JIJISI MMOTEPIIIOTO CIOCOOIB 1
3ac00iB TIJIECHOTO YIIKO/KEHHsI, iX 3B’SI30K 3 BUHHUM YMHUCJIOM MoTepiijoro. I3
dopmysoBanug 1. 4 4. 2 cr. 23 [IKY Bumimsae, mo npuHUKEHHS 4eCTi, TITHOCTI,
a TaKOX JIJIOBOI pemyTallil BU3HAETHCS MTPOSIBOM MOPAJbHOI TIKO/U, MiICTaBU Bi/l-
MOBIZIATBHOCTI Ta BiIIIKOLYBaHHS MOPAJIbHOI MKOAU TiepeadadeHi crarrsimu 1167
ta 1168 LUKV [3].

3a 3mictom crateii Pycpkoi I[TpaBan 06’eKTHBHA CTOPOHA TLIECHOTO YITKO/KEHHST
4 1I060IB JIAKOHIYHO BU3HAYAE JINIIIE TPUIMHHII 3B’I30K MiK 3JIOYMHHIM JiSTHHSAM
Ta MOro Hac/iIKaMu. 3a KIacu(iKaIli€eo XK TiIeCHUX YIIKO/JKeHb, TOKapaHHS TTpa-
(oM 3a YMUCHI JIETKI TijJIeCHI YIIKOAMKEHHs Ta 10001 MOKHA TOBOPUTHU IIPO IIPUH-
IIUTIOBY ¢XO:KicTh uu Tpaauiliio Pycekoi [Ipasau i KKY, [IKY, 3akonoxasili SKkux,
OUYEBU/IHO, BBAKAJM BAKJIMBOIO HAJIEKHY KPUMIHAIBHO-TIPABOBY 1 IIUBIJIBHY OXOPOHY
snopos’st oauan. [likaso, mo Apocras Myzapuit y cr. 2 Tlpasan nepenbadus He
JIMIIIE TPOIIOBE BiAIKOAYBAHHS KPUBIHUKOM JIFOJIMHI 31 cJrifaMu 06018 (CHHISIMU
4yl KpoOB'10), a Mie W TJjaTh Jikapio. 3acTtocyBaHHd Takoi caHkilii KK Ykpainu ne
nepeabavae, ajxkKe 1eil 3JI04MH «He IPU3BOAKUTD A0 MOPYIIEHHS aHATOMIYHOIL I[iJI0-
CTi TKaHWH 200 HOPMATBHOTO (DYHKIIOHYBAHHS TKAHUH UM OPTaHIB Tija JTOAUHN> |
A menunmHa y Hac Gesoruiatha... He nepenbavae cr. 126 KKV i aii noreprminoro
y BINOBib HA 06pa3y uu yMucHe 3aBianus yaapy kpusgauukom. «Cym SIpociasa
Bosogumuposudas y cr. 26 Tak dopmysiroe 1i rinoTesy i caHkIliio: Skmo x (obpa-
JKeHuit), He creprisiu, (y BiANOBiAB) yaapuTh TOro (ToOTO KPUBIHMKA), MEUYEM,
TO IHOTO WOMY B IPOBHUHY He cTaBUTH. Taki Oysau mousaTTs y SpocaaBa Myaporo
i dpocmaBUiB TIPO 3aXUCT YECTi i TiAHOCTI BIIHHOI JITOAWHUA.

ITpaBaa Pychka mepenbavaia 3aXucT 0COOMCTUX MPaB JIOAUHU — 0OsIp, BiJb-
HUX OOIMHHUKIB, HAaBITh 3aJIeKHUX JIfojieil (3aKyIiB, X0J0MiB) i HaBiTh pabis.
Tak, crarti 56—62 PII GepyTh mij 3axuct 3akyna (HaiiMuTa), IKOrO TOKPUBIUTh
rocroziap, Bizbepe iioro BiacHe MaiiHo, 100’e 6e3riysno, nepedyBaoyn I’ THUM,
abo TPojIacTh HOro B XOJIOIH, TO 3a MOPYIIEHHST HOTrO MpaB TOCHOAAp MOBUHEH He
JIVIIIE BIZINIKOZYBAaTH MaTepiajabHi 30MTKK MOTEPIIJIOro, HajaTh WOMY CBOOOIY Bij
3000B’s13aHb, a ¥ CIJIATUTH 32 KPUBIY mITpad, CyMa SIKOTO 3aJI€KUTh Bijl BUMHE-
HOI KPUB/IH, TIOPYIIEHHST OCOOMCTUX 1 MaitHOBUX 1paB. [lofep:Ky0YrCh TIPUHITUITY
3aKOHHOCTI, 3aKOHO/IaBelb [IpaBau nepenbadae 3aXucT 3aKymna Big oOpas i KpuBau
TOCIIOIapsi, MOKJIMBICTh 3BEPHEHHS TTOTEPIILIOTO JI0 CY/LY, KU MOBUHEH «JIaTh HOMY
npaBay». OT:Ke, He3BAKAIOUM Ha COIIAIBHY i MAHHOBY AM(epeHIriaIiio HaceJeHHs
Pyci, 3akoHO/1aBe1lh TTPArHyB yTBEP/AMTH Hadaia PIBHOIIPABHOCTI B Jlep:KaBi, SK BOHA
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posymisiach y Ti yacu. IIpomoBucTo, 1o 3a yacis Apocraasa Myzaporo, ApociaBuyis
i Boropmmupa Monomaxa Pych He 3Hama mepecsifyBadb JIOAeW 3aJeKHO BiJl 1X
pediriinnx nepexkonanb. Toxk IIpaBma Pycbka He 3Hama i NPSIMOro 4M HENPSIMOTO
oOMeskeHHsI TpaB ab0 BCTAHOBJIEHHS TIPUBLJIEIB 32 O3HAKAMU PEJITiHHUX TIEPEKOHAHD,
CTaTi, MaifHOBOTO CTaHy YK MiCI[sl TTPOKUBAHHS.

3akoHozaBelb 10aB i 1po 3anobiKHy, a He JIMIe KapaJbHy AisIbHICTh, (hopMy-
BaHHS COIliaJbHOI TOJEPAHTHOCTI i TIOBary /10 COIliaJlbHUX, PEMiTriiHUX i MOpaJbHUX
IIHHOCTEH, HAa 3aKOHOCTYXHSHY TOBEAIHKY. ¥ Mesdkux HopMmax lIpaBau micTaThes
JIOJIATKOBI CaHKIIII 1110710 TOpyIeHHs HopM Mopadi (cT. ct. 3, 13, 16, 19, 30, 31, 33,
38 KII; 8, 19, 29 PII Ta in.), moMiTHe TIepeHEeCeHHsT B 3aKOH 3aIlOBi/lell peJIiriiHol
mopadi (ct. ct. 1, 12, 13 KII; 5, 6, 21, 22, 33 PII Ta in.).

Crarra 30 Koncrutyiiii Ykpainu rapanTye KOsKHOMY TPOMAJITHUHY HeJJOTOPKaH-
HICTD KUTAA, cT. 162 KpuMiHaIbHOTO KOMEKCY BCTAHOBIIOE KPUMIHAJIbHY BiJIIOBI-
NATBHICTH 32 MOPYIIEHHS 1IOTO KOHCTUTYINIIHOTO TpaBa rpomMaisgH. KomerTatopn
KKY crpaBenmmBo BBaXKatOTh, 110 y Pa3i KOJIU MPOHUKHEHHS /10 KUTJIA YU JI0 1HIITOTO
BOJIOZIIHHST 0COOU 3IIFICHIOETHCST 3 METOIO BUKPAIEHHSI 4yKOTO MaifHa IIJISIXOM Kpa-
mizkku (4. 3 cr. 185 KKY), rpabexy (u. 3 cr. 186 KKY) abo pos6oio (4. 3 cr. 187
KKY), to nonatkoBa kBajidikaiisa takux aiii 3a cr. 162 KKY 3aiiBa, ockinbku
y TaKUX BHIIAJKaX IIPOHUKHEHHS € KBaai(piKyiouoio 0OCTaBUHOIO i BPaXOBYEThCS
3aKOHO/IABIIEM TPV BU3HAUEHHI CAHKITIHN 3a 1X BUMHEHHS.

[TpubausHo Takoi sk agymku OyB i 3akonomasens [Ipasau Pycbkoi. ¥ cr. 38 KII
BUKJIaJIeHa JMCITO3UILIST: KO BO'IOTH Kpa/isi Ha CBOEMY ABOPi um Oijst KriTi (HUXK-
HBOI YaCTUHU JoMY) abo Oijist XJIiBY, TO Tak TOMY i OyTH. AJKe ABIp SBJISAB COOOI0
JKUTJIIOBO-TOCTIOJJAPCHKUI KOMILJIEKC, He3aKOHHEe TTPOHUKHEHHS B SIKUI BHPaXKaJo
00’ €KTUBHY CTOPOHY 3JIOUMHY 1 BBAKAJIOCS CYCIIIbHO HEOE3TEUHIM.

3arasom y IlpaBai 3axucty MaiiHa, 0coOMBO (heomasiB, TPUIIISIOCS OaraTto
yBaru. Cy0’e€kTamMu BJACHOCTI BUCTYHAIU KHsI3b, OOSIPU, IPYKUHHUKH, CEJISTHI —
PSIIOBUYM, CMEP/IH, 3aKyTIH, TepUTOpiaibHa obmuHa. BoHu He piBHI Mepes 3aKOHOM
Y CBOIX TIpaBax BJACHOCTI, PO3MOPS/IXKeHHI Heto i oxopoHoio. [IpaBo BiacHOCTI 3aK0-
Homasellb [IpaBau BBaskaB HemopynrHuM. JIuiie 3a 3HUIIEHHS 3HAKY BJacHOCTI (Ha
GopTi auist OIUKI, iepeBi), PO30PEHHS MeKI BUHHUN MOBUHEH OYB CILIATUTH 1ITpad,
PiBHUIT BapTOCTI YOTHPHOX OOHOBUX abo mecTH podoYnx KoHeil. Po3BUTOK TOCTIO-
napcrsa deoaliB IpU3BiB 10 0XOpoHU HopMaMu IIpaBay Takux 00’€KTiB BIACHOCTI,
SIK 9eJIsi/Ib, HEPYXOMe MallHO, CI/IbChbKOTOCIIOAAPChKI Ta MUCMBCHKI YTis, Xy100a,
CBIHcbKa IITUIA Tomo. banspko momosunu crateil KII 1 monan mosmosunu crareit P11
IIPUCBSIYEH] 3aXUCTY TTPUBATHOI BJACHOCTI, SIKi MIiCTSITh IIPABOBI HOPMH, 1110 BCTAHOB-
JIIOI0OTh KPUMIHAJIBHY BiJITOBIIAJIBHICTD 3@ 3JIOUMHU TTPOTU BJIACHOCTI.

Yac, pasikaibHi 3MiHU MOJITUYHOI, TTPABOBOI 1 €EKOHOMIYHOT CUCTEMU JIePsKaBU
i cycmizbeTBa YKpaiHu MpUBesH 10 3MiHM cTaTycy cy0’€KTiB IpaBa BJIACHOCTI —
cr. 13 Koncruryiii mporoJioniye piBHICTh yciX cy6’€KTiB IpaBa BJIACHOCTI i TOCIO-
JlapIOBaHHsI Mepe/l 3aKOHOM, piBHE 3a0e3MeueHHsT 3aXUCTy iX mpaBa JAepskaBoio. Ha
mizcrasi crateit 324—327 IIKY cy6’ekramMu BJIaCHOCTI B HAIllill epsKaBi BUCTYIIAIOTh
Hapoj Ykpaiau, GisudHi Ta 00pugandHi 0codu, IepkaBa, TEPUTOPiaibHi TpoMaan. Aje
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sK 1 ng 3akoHozaBls [IpaBau 1paBo BJIaCHOCTI B Hallliil lep:KaBi € HEIOPYIIHUM.
[Tponosskytoun mpasoBy Tpaauiiito, KK Ykpaiau Busissie B mpemMeTi 3J104UHY I0pU-
JIYHY, €KOHOMIYHY, COIliJIbHY 1 (haKTUYHY HOT0 0O3HAKH, 370YMHH Y (HOPMi KPaJisKKI
(ct. 185 KKY), maxpaiicta (ct. 190 KKY), npusnactenns uu posrparu (ct. 191).
Beenenns mrpadiB 3a HesHAUHI KPUMiHATIbHI 3JIOYMHN B €KOHOMIUHIN cdepi, mepe-
6aueni Hopumu KKY i KITKY — 3akoHozaBya npakTrka, 3aroyarkosana IIpasioro.
Ha Bigminy Bix Ipasau, KKY Binpisusie Big nux 37104uHiB ApiOHEe BUKpPaJICHHS
Yy;KOT0 MaliHa NIJISIXOM KPa/lisKKH, MaXpaicTBa, MPUBJIACHEHHS, PO3TPATH SIK a/IMi-
HiCTpaTUBHI MpaBOBOpYIIeHHS, Tependadeni ct. 51 KYAIL

Crarrs 11 KKY BusHae 37104MHOM JIHIIIE CYCITIIBHO Hebe3euHe BUHHE JlisSTHHSI.
Jlnst 3akonomasist ;k [IpaBau «ratbbas y BCix ii mposiBax — KpajizkKa KOHsI 4M BOJIA,
3epHa, xoJona uu paba, O1KOIMHOI GOPTi, roayba yu KypyaT — HebesledHi Maii-
HOBI 3JI0YMHU, AKi Kapanauch audepeniiiioBanumMu mrpadaM Ha KOPUCTb KHA3S.
3aKkoHOIaBellb TTOCJIiJOBHO BiJICTOIOBAB HEJOTOPKAHHICTH MpaBa (eolaibHOI BJac-
HOCTI, Trepezibayan 3a MEBHUX YMOB, sIK YJKe 3a3HAYAIOCST, MOKJIMBICTh GE3KapHOTO
BOMBCTBA 3JIOJIisl, TKOTO 3aXOIMJIU Y JBOPI, XaTi yu xJiBi. OTKe, yac, pajnuKaibHa
3MiHa COIliaJIbHO-CKOHOMIYHUX YMOB, IPaBOBOTO >KUTT, ITPABOBOI CBiJIOMOCTI BHIC
CYTTEBI KOPEKTUBU B PO3Pi3HEHHS MallHOBUX 3JI0YMHIB Ta iX KBamidikaiiito. B ocHoBi
HE3MIHHUMU 3aTUIIAJINCH TIPEJIMET 3JI0YMHY, HOTO O3HAKH, TJIyMadyeHHS 3aKOHO/IaB-
11eM 00’€KTUBHOI Ta cy0’€KTUBHOI CTOPOHM KPaiKKH, rpabeky, po3boto, IaxpaicTsa.

Takum umnOM, i HaBHBOpPYyCchbKa IIpaBaa, i cyyacuuit KpuminanibHuii Kojiekc
YkpaiHu MaioTh CBOIM 3aBIaHHSM TIpaBOBe 3a0e3MeUeHHsI OXOPOHH MPaB i cBOOO/
moaunn (y PII — Tinmbky BisibHOT yacTau HaceseHHs ), BaacHocti (y PII amict npasa
BJIACHOCTI 3aJIeKaB BiJi TOTO, XTO OYB ii cy0’eKTOM i 10 HaseKaso 10 00 €KTIB I[bOro
mpaBa), TPOMAICHKOTO MOPSAKY Ta TPOMAACHKOI Ge3MeKH BiJ 3JIOYMHHMUX MTOCSITaHb,
3arobiranHst 37109MHaM. 3PO3yMiJio, 17ist 3akoHoMaBIs [Ipasau Pycbkoi 3axuct iHTe-
peciB epsKaBy, rPOMAJCHKUAN TTOPSIIOK 1 OGe3reka Oy BUMOTOIO Yacy i CTOSIIN Ha
nepimoMy Micti. KoHkperHo-ictopuusi o6cTaBUuHN (3pOCTaHHS PiBHSI 3JI0YMHHOCTI,
cotiaTbHUX KOH(JIIKTIB, BEJIMKOTO BOTYMHHOTO 3eMJIEBOJIO/IIHHS Ta iH.) TPUMYCHUITU
3aKOHOJIaBIIs BUSHAYMUTHU HailOLIbln HeOe3Ieu i MisTHHS, IIOKapaHHs I 0cib, sSKi ix
BUMHWJIN. AJle He apXaiyHa CKJIAZIoBa 11 HOPM € BU3HAYATHHOIO.

3Beprae Ha cebe yBary IOpUANTHA JTOBEPIIEHICT JaBHBOPYCHKOI [Ipasau, ciimy-
BaHHA 3aKOHO/IaBIeM IIPUHIIMIIAM IIPaBa — BEPXOBEHCTBA MpaBa (IIPOTU caMOyIIPaB-
CTBa, KPUBABOI TIOMCTH, BUKOPIHEHHSI SI3MYHUIIbKUX 3BUYATB, 00 3aKOH CTaB Ji€BUM
IHCTPYMEHTOM PETYJTIOBAHHS BCiX CKJAHUX BiTHOCHH); BU3HAYEHOCTI (Y YiTKOCTI
BU3HAYEHHS II/ICTaB, IJICH 1 3MiCTy HOPMATHBHUX MPUIKCIB. Y HUX MepeadadaoThest
HAOITBIT TUTIOBI peasibHi CUTYaIlil, CKIaI 3I0YUHIB); 3aKOHHOCTI (Y IOAepsKaHHI
TiyHaAMH, MEYHUKAMU, oTpokamu HOpM [Ipasan). 3akoHomaBelb 3aKpinuB y 11 HOpMax
PaBo Ha CBOOO/LY Ta OCOOUCTY HEIOTOPKAHHICTH, HEOTOPKAHHICTD MTPaBa BJACHOCTI,
MPe3yMIIIil HEBUHYBATOCTI, 3abe3MeueHHs IIpaBa Ha 3aXUCT, 3MarajJbHICTh CTOPiH
y CyZIOBOMY IIpOIleci Ta iHII, AKi 3HAUNIJIN MOJAAbIINUI PO3BUTOK Y CydacHOMY
BITYM3HAHOMY 3aKOHO/IAaBCTBi. 3aKOHO/IaBellb BUPI3HSE 3aKiHYEHUN Ta He3aKiHde-
HUH 3JI04MH, 3aMaX Ha 3JI0YMH i KPUMiHATBbHY Bi/IIOBIIATBHICTD 32 HUX, Tepeadadae
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oOMeKeHy OCYIHICTD 3aJIeKHMX JIIOAeH, KPUMiHAIbHY BiOBIAAIbHICTD 32 3JI0YMH
y cTaHi cI’gHiHHS Ta iH. HaBiTh 3 TOUKM 30py CyYyacHOTO ITPABO3HABCTBA BPAXKAE
BHCOKa I0pU/IMYHA i HOPMOTBOpYA TexHika 3akoHoaBId [Ipasau Pycbkoi nockona-
JIcTh (POPMHU, CTPYKTYPU HOPM Ta JIAKOHI3M MOBU IIHOTO JTABHBOPYCHKOTO KOJIEKCY.

3micT Ta hopMU KPUMIHAJIBHOTO 1 TUBIILHOTO TTPOBA/KeHHS 32 [IpaBaon Pych-
KOIO BifoOpakaioTh, y Till M iHINii Mipi, i 3araibHi 3acagu. Tax, ii mososKeHHs,
BUKJIAJICH]I y CTAaTTsX, ¢hOPMY/IbOBAHI JIAKOHIYHO, 3PO3YMIJIO 1 TepeabauyBaHo st
JIABHBOPYCHKOTO YNTAYa 1 Cy/IOBUX YNHOBHUKIB, BCTAHOBJIEH] TTOKAPaHHS, TIEPEBAKHO
rpotioBi mTpadu, CpaBe/iyIvBi 3 TOYKU 30pY KHSA3IBCHKOI BJIAN 1 3BUYAEBOTO TIPABa,
aJizKe iepapxis 3aco0iB MOKapaHb BPaxOBYBaja COIIAAbHUI CTATyC SK HOTEPITLIOro,
TaK i 37104MHIsE. 30KPEMa, 32 «<MyKI» cMep/ia «0e3 KHsKa CJI0Ba» (JI03BOJTY) CTSITaBCst
mrpad y 3 TpuBHI, 32 KaryBaHHs Xk orHumniannHa — 12 (cr. 31 KII). Biacroooun
npaBo Ha cBobozy, [IpaB/a He morycKae i Kapae CBaBI/LIS TOCTIOAAPST, SIKMIT HAMATaBCsT
11036aBUTH CBOOO/IM 3aKyTIa, TIPOABIIN HOTO B XOJIOMH, 200 Oe3MiCTaBHO TIOKPUB-
auth (cT. cr. 57-62, 64 PII). ¥ chepi 30608’ s13abHOTO 1paBa It am’siTKa 1paBa,
JOEPKYIOUNCH TTPUHITUITY CIIPAaBEJTUBOCTI, BUPi3HsIa OaHKPYTCTBO Ky 6e3
BUHU TIOTEPIIJION0 BHACIIOK CTUXIAHOIO JIMXa, aBapii cyiHa yi po36iHOr0 HaIaLy.
VY upomy pasi ilomy Hajgasasacs BigcTpouka y ciuiati 6opry (cr. 54 PII). ¥V zakoni
PETebHO PErJaMeHTYEThCSI TOPSIIOK KYIiBJAI-TIPOIAXKY, B TOMY UYUCJi 4YeJis/IHA,
YCTaHOBJIEHHST TOOPOCOBICHOTO TPUAOAHHS pedi, BiIKO/LyBaHHsT 30UTKiB, 0OMe-
JKEHHST CTSTHEHHs BiZICOTKiB 3 mosuku toio (ct. 16 KII, ct. ct. 37-39, 48, 53 PII
Ta iH.). TyT 11e 4iTKO He Bi/IPI3HIEThCSI KPUMiHATbHE TTPABOIIOPYIIIEHHS BiJl IUBIJIb-
HO-TIPABOBOTO, ajie ACHO PO3PIi3HAIOTHCS HABMHUCHI 1 HEHaBMUCHI KPUMiHaJbHI
i IUBIJTbHI TPABOTIOPYIIEHHS, X Cy0'€EKTUBHA CTOPOHA, HACJIIKM YMUCHOI Ta Heobe-
PEKHOT BUHM, TIPAMOTO 1 Herpsamoro ymucay. [Ipo 1e cBifuaTh, HANPUKIaI, CTaTTi,
Jie #ieThest mpo 3yticHe, HeobepeskHe, BUTIAJKOBe OaHKPYTCTBO (CT. cT. 54, 55 PII).
[leBHi prcyu MpaBOHACTYMHUIITBA MAIOTh i Cy9acHi PaBOBi HOPMU, c(HOPMYIbOBaHI
3akoHozaBIieM. Tak, 3akon Ykpainu «IIpo BHecenns 3min 0 [lomatkoBoro Kogekcy
Ykpainu, JIesiKiX 3aKOHOIaBYNX aKTiB YKpaiHu Moo 3abe3nedeHnst 30aaHcoOBaHOCTI
OroKeTHUX HaaxomkeHb y 2017 porgi» (Ne 1791-VIII Bix 20.12.2016 p.) BHic 3miHK
y CTaBKU MOJATKiB, PEHTHOI TJIaTH, TTpaBa KPeJAUTOPIB Ta iH.

Y gacu IlpaBam Pycbkoi e He BuinAmMcs 3arajbHi 3acaiu, 3MicT i (popma
KPUMIHATBHOTO 1 IIUBLIBHOTO TTPOBAKEHHS, TIPEIMETH 1 METOIU MPOIECyaTbHOTO
BperyJioBatts. 3p0o3yMiJio, JaBajoCch B3HAKK U BiZICYTHICTh HOCBiLYy po3poOKM
CHUCTEMU 3aKOHOJIABCTBA, CIIeIiai3allii KpUMiHAIBHOTO 1 IUBIJIBHOTO CYJIOYNHCTBA.
I Bce sx IlpaBma MicTUTh 3HAUHY KiJIbKICTh TIPABOBUX HOPM, 1110 PETYJIOBANIU TTOPS-
JIOK PO3CJiZlyBaHHsl i Cy/llOBOTO NPOBaKeHHs. SK 1 A7 JpKepes KpUMiHAJIbHOTO
i IIMBIJIBHOTO TIPOIECYaJbHOTO 3aKOHO/IABCTBA YKPAiHU, TAKUMU JIXKepesiaMu JIJist
sakoHo/aBIs [IpaBau Oyan MiXKHAPOIHI JOTOBOPH, 30KpeMa PYCbKO-Bi3aHTiii-
cbki morosopu 911, 944 i 971 pp., mo BigoOpasuIM HOPMU Bi3aHTIHCHKOTO i j1aB-
HBOPYCHKOTO TIPaBa, a TaKOK yCHUN 3akoH Pycbkuii, cymoBa MpakTUKA BEJTUKUX
KHA31B KMIBCHKUX. 3araJbHUM /7151 3aKoHOAaBI [IpaBam i cydyacHoro mpoiiecyasib-
HOTO 3aKOHOJaBCTBA OYyJIO I 3aBIaHHS — 3aXUCT OCOOM, CYCIJIbCTBA, JEPKaBU BiJ|
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TPaBOIIOPYIIIeHb, OXOPOHA TIPaB Ta 3aKOHHUX IHTEPEeCiB YUaCHUKIB KPUMIHAJIBLHOTO Ta
[UBIIBHOTO MPOBAJKEHHS, 3a0€3MeUeHHsT MIBUAKOTO, MOBHOTO Ta HEYIEPEIKEeHOTO
PO3CJIIlyBaHHS 1 CyZI0OBOTO PO3TJISILY.

Hoswuit kpumiHaIbHUIA TIPOIECYyaJIbHUH 3aKOH YKPaiHU HA3MBA€E OPraHaMU JIOCY-
JIOBOTO PO3CJIiIyBaHHS JIep>KaBHI YCTAHOBU — CJIIUI TTi/IPO3/1IJIA OPTaHiB BHYTPIIITHIX
CIIpaB, oprais Oe31eKu, OpraHiB, M0 3AIHCHIOIOTH KOHTPOJIb 3a I0AEP/KaHHIM 110/1aT-
KOBOI'O 3aKOHOZIaBCTBa, OPraHiB gep:kaBHOro 610po posciiaysanb (cr. 39 KIIKY).
A me HemaBHO, 3a pajagHchbkux daciB, KITK Ykpainu 1960 p. naswBaB opranamu
JIOCYIOBOTO PO3CJIiIyBaHHs cay:k00BuX ocib. 3a wacis [Ipasan Pycbhkol HuMu BU3HA-
YaJICh TEX CIY:KO0BI 0COOM KHI3sI, ajie BiIIOBITHO /10 3BUYAEBOTO MPaBa J0CYI0Be
PO3CJIIyBaHHSI MiI' BECTH SIK caM TIOTEPINJINi, Tak i oOpaHi cyuai oOUMHHOTO CYILY.
3a J0OpydYeHHSIM KHs3s1 JOCY/I0BE PO3CJIilyBaHHs, BUKOHAHHS PillleHb Cyy, 30u-
paHHsA cynoBuX mTpadiB 3MiICHIOBAIN BipHUKU, MEYHUKH, €MIIi, OTpoku. [Ipnaomy
Hopmu [IpaBau nepea6adaroTh CKIAAHY TPOIEAYPY POSIIYKY 3J10/ist aG0 MPOIanIoro
maitra. /[t 3a6esmeueHHst eeKTUBHOCTI TOCYIOBOTO PO3CIIilyBaHHSI BUKOPHCTOBY-
BAJTMCh Taki YKOPIHEHI TPAIUINIEI0 3aX0/H, SIK «3aKJIUY», <3Bi/l», «<TOHIHHS CJI/Ly».
3a crartsamu 32, 34 PII y pasi Bukpazentst abo 3HUKHEHHSI XOJIOIA, KOHs, 30poi
YU OZIAATY TIOTEPIJINI MaB OTOJIOCUTH TIPO 1€ «Ha TOPTY» (TOProsiil mioiti). Ao
OPOTATOM TPHOX [HIB MIiCJsI «3aKIMya» piu 3HAXOAMIACSA Y KOro-HeOy/b, TO BiH
BBaKABCS Bi/IMOBilaueM, SIKUI TOBUHEH OYB MOBEPHYTH BJIACHUKOBI BKpajeHy YU
3HalijieHy piv i crtatuty mrpad (oueBUIHO, TOOPOBIIBHO YK 3a PIllIEHHSM CYY).
BriacHUK-T103MBaY MOJKe BIATHCH JI0 «3BOMY» — CKOpillle 3a Bce 3iO0paHHs Mpe/CcTaB-
HUKIB MICI[EBOTO HaCeJIeHHsl, XTO Mir OyTH cBiZKOM ab0 4yB PO (haKT KPagisKKU YK
n06pocoBicHOTO TIpUAGaHHS po3inyKyBaHoi pedi. [Tporexypa 3oy nepenbadanach
SIK Y MesKax HaceJeHOTo MyHKTY (OOIIMHI), TakK i 3a iX MesKaMU — <10 3eMJISIM», TI0
JIAHITIOJKKY KYTIBJTi-TIPOJKy PO3IIYKY TTo3uBadeM abo 100pOCOBICHUM Bi/lMOBi1auem
(ct. ct. 35-39 PII). BracHuk KpageHOro MaB MPaBO i «TOHIHHS CJIiYy» Y HOIIYKY
3JIOUMHIIS, TIPOIleaypa sikoro mepeabadasack cr. 77 PII. Ha cyai BiH BucTynas sik
3asIBHUK UM 1103MBAyY i Ha/laBaB JIOKa3M.

3uauna yBara B [lpaBai mpumisena mpaBam Ta 060B’sI3KaM MOTEPIiIoro. Sk
i 3a cr. 55 KIIKY, morepriimm 3a 1aBHbOPYCHKIM 3aKOHOM BHCTYIIA€ 0c00a, SKiii
KPUMiHAJBHUM TPABONOPYIIEHHAM 3aB/aHO (Pi3MYHOI, MOpPaJIbHOI Ta MalWHOBOI
IKO/U. SIKIO BHACJIIOK TAKOTO TPABOMOPYIIEHHST HACTAa CMEPTh 0COOH, TO 3a
cr. 1 KIT i cr. 1 PII npaBo momcty abo 1paBO Ha <«TOJOBHUIITBO» IOIIHPIOETHCS
Ha OJIM3BKUX POAMYIB UM uieHiB ciM’i Takoi ocobu. 3a 4. 6 ct. 55 KITKY mpaso
MO/IAHHS 3as1BU MPO 3aTyYEHHS /10 TPOBAKEHHS SK TOTEPIIOTO MONTUPIOETHCS
Ha O/lHY 0c0o0y 3 iX 4KCJ/Ia, a 32 BiIMOBIIHUM KJIOTIOTAHHSIM — TTOTEPIIINMEI MOJKE
O6yTH BU3HAHO KijbKa ocib. [IpaBo KPOBHOT MOMCTH POAMYIB BOUTOTO 3a/IUIIIIOCH
y JaJIeKOMY MHUHYJIOMY.

3aKOHOMIPHO, 110 ITpaBa MOTEPIIIOTr0 3HAYHO PO3IINUPEHi Y Cy4acHOMY BITUN3HSI-
HOMY 3aKOHOJIaBCTBI. ¥ (eomambhiit KuiBCbKill fepskaBi mpaBa MoTepIijioro BU3Haua-
JINCh TIepPelyCciM MOTO COIiaIbHUM CTaTyCOM, HAJIEKHICTIO 10 KHSDKUX JIIOJIEH, TPoTe
BPaxOBYIOTBCS 1 3aXUIMAIOTHCS IHTEPECU CMep/ia, 3aKyTa, X0J0IMa, KiHOK-BIOBUILb,
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niTell. 3acTocyBaHHS HaJEKHOI MTPaBOBOI Mpolleypu BuMaraiu i Hopmu Ilpasau.
Tax, 3a crarramu 2, 30 KII; 29 PII norepmismii Mir He Tpel IBISATH CyLy JOKa3u
P HAsSIBHOCTI SIBHUX O3HAK Horo mobutts. BiH MaB mpaBo Ha BiANIKOMyBaHHS
3aIo/lisTHOI TMKOAM — BJACHOCTI, 3710poB’I0 un TigHocti (ct. ct. 3—18, 29-31, 35-37
KIT; 23-38 PII Ta iH.), BUMaratu 1moBepHEHHST HaJIEKHOTO WOMY MaliHa, TpoIiei
(ct. ctr. 53, 54, 85 PII Ta in.), BUMaraTu Bij BiJIOBiauya pa3oM 3'sIBUTHCS Ha 3Bif,
e ocTaHHill OyB 3000B’sI3aHMIT TIOSICHUTH TIOXOJPKEHHST TIPUAGAHOT HUM peui abo K
BructaButy nopyuynmnka (ct. 14 KII; 36—-39 PII). dx i morepmisnmii 3a 4. 1. m. 3, 10, 4. 2
m. 3, 4. 3 m. 2 KIIKY, zaasrauxk 3a ct. 60 KIIK — morepminuii, 3assunk 3a [Ipasaoio
MaJIi JIOCUTH MIMPOKE KOJIO MPaB y CYJAOBOMY IMpOBa/KeHHi. BiH MaB mpaBo OGparu
6e3110CePeIHI0 aKTUBHY yYacTh B YCIX TIPOIECYalbHUX JisIX — Ha CTa/il 10CYI0BOTO
CJT/ICTBA, Y CYJIOBOMY PO3IJIsA/li: BUCTABJSTH CBi/IKIB, IPE/ sIBJISITU PEUOBI /TOKA3H,
6pat y4acTb y iX TepeBipili TOIIo.

[Topsin 3 HAIIEHHSIM TIOTEPTIIOTO MUPOKUM KOJIOM TIPaB, 3aKOH TTOKJIA/IaB Ha
HBOTO i jiesiki 060B’s13ku. Tak, He MOKHaA OyJIO TIOBEPHYTH CBOIO BITi3HAaHY piu 6e3
niarBepkeHHs 38o0M (ct. 14 KII), morepmnismii He Mir MOBEPHYTH CBOI TPOTIIi,
BijIaHi 111/ IPOLIEHTH, MeJ] 3 YMOBOIO HajbaBKH, KO He MaB cBiakis (ct. 50 PIT).
ITpo 060B’13KKM NPUHECEHHS NPUCSITH, AOAEPKaHHS CTPOKIB IMOBEPHEHHS CBOIO
MaliHa, CTJIaTU CYZI0BOTO MUTA Ta iHII HaeThcsa B HU3II iHMUX ctateu [Ipasam
(ct. cr. 34-36, 48, 51-53, 87 PII).

3JIOYMHHICTh Y BCi Yacu BU3HABAJACsS OHIEI0 3 HAUTOCTPIMINX MpobJseM aep-
’KaBM Ta CYCIIJIbCTBA. 3aKoHo/aBellb y [Ipasi nepenbauns mpasa i 000B SI3KH 11i/10-
3pIOBaHOTO i 06BMHYBaueHOro (cT. cT. 37—39, 47, 49), 3axucT iHTEpECiB UBIILHOTO
103MBaya, SKOMY KPUMIiHAJILHUM IIPABOIIOPYIIEHHSM OYJI0 3aBAAHO MAilHOBOI HIKOAH,
i UBIIBHOTO BiAMOBIAAYa, B Tii 4u iHIIiN Mipi — ix mpasa i o6oB’a3ku (cr. 14 KIT,
ct. c1. 21, 22, 29, 31, 37, 39, 47—-49 PII ta in.). 3akoHOMaBeIh OMEPATUBHO peary-
BaB Ha COIiaJbHO-EKOHOMIUHI IPOIECH, TOCTPi comianbHi KOHMIIKTH, PO3POOUB
CBill CyeOHUK /ISt TIPAaKTUYHOTO 3aCTOCYBaHHSI CYAJSIMU KHSIKOTO CyJy, 3HaYyHa
YacTUHA 1IbOTO CyAeOHMKA MICTUJIM HOPMH IIPOIECYAJbHOTO IpaBa. XapaKTepHOIO
0CO0JIMBICTIO IaBHBOPYCHKOIO KOAEKCY € Te, IO OLABIIICTh HMUX HOPM BH3HAUYAJIM
mpaBa i 000B’SI3KM 3asIBHMKA, IIUBIIBHOTO TTO3MBaYa, IPOIELYPY i (hOPMU PO3IIYKY
3JIOUMHILS Y1 MaifHa, BU3HAYEHHST PO3MIpY 3aIOlisTHOI KO/, mTpadiB Ha KOPUCTH
KH3$1, TPOTIeCyaIbHUX BUTPAT.

[TpaBma Pycbka Tex mnepenbadasa 3MarajibHICTh CTOPIH Ta CBOOOLY TOAAHHS
HUMM CY/Iy CBOIX JIOKa3iB 1 y /MIOBEJCHHI Tepejl CYyI0M 1X MepeKOHJIUBOCTI, 3/ilic-
HEHHs 3aXUCTY II03pI0BaHUM ab0 00BUHYBaueHUM, 1103UBaYeM a0 BifmnoBigauem
i iX mpepctaBHUKOM. KojkeH 3 HUX KOPUCTYBaBCsl, OYEBHUIHO, OJHAKOBUM 00CSI-
TOM TIPOIleCyaJbHUX TIpaB. 3aKOH IepeadadyaB BUKOPUCTAHHST MOKa3aHHS CBIiIKIB
Y KPUMIHAJIBHOMY 1 IIUBLIBHOMY TPOBAJKEHHAX, CBIJIUEHHST IKUX MOTJIM BUKO-
prcTOBYBaTH Ha cyzi o6uasi croponn. ¥ iioro crarrsx (cr. 30 KII; 29, 47, 85 PII)
00yMOBJIEHO BUIAAKK 0OOB’SI3KOBOIO BUKOPUCTAHHS IIOKa3iB CBIAKIB (IIpU ocKap-
KeHHi M000TB Oe3 SIBHUX O3HAK, KYMiBJIi KpaJeHOTO MailHa, HaJaHHs TPOIIOBOI
no3ukn). IlikaBo, mo y crarrtsax 66, 85 PII chopmyboBaHO AUCHO3UILIO, 32 SKOI

ISSN 2414-990X. Problems of legality. 2020. Issue 150 45



TEOPIA TA ICTOPIA BEPXABU | [TIPABA

He MOKHA ITOCUJIATHUCh Ha CBIAYEHHS X0JI0Ma, a IPY HeOOXiAHOCTI CJIi/| MOCUIaTUCh
Ha CBiUeHHs OOSIPCHKOTO TiyHa. AHAJIOTIYHUEN 103Bi mepexbavyaoTs i crarTi 65,
207-208 KIIKY nng mpailiBHUKIB MTPaBOOXOPOHHUX OPTaHiB, SKi 3/ilICHIOBAIN
6e31ocepesiHbO CJIidi /il abo OrepaTUBHO-PO3ITYKOBY JislIbHICTD, 0COOM, SIKi 3/iii-
CHIOBAJIM 3aKOHHE 3aTPUMAaHHS I1/[03PI0BAHOTO y CKOEHHI 3/10unHy. /laHnHOI0 HOpMI
3BUYAEBOTO MpaBa € cTaTTi [IpaBau, /e iaeTbes Ipo 3a31aerijib BU3HAUeHY KiJbKiCTh
«BHUJIOKOB». ApXai3MOM TaKOK € 1 TaKUI BU TOKa3iB, SIK «OOKUI Cy1» — BUIPOOY-
BaHHS PO3IEYEHUM 3aJ1i30M YU BOJIOI0, CYZIOBUI TIOEIMHOK, CY/I0Ba MpUCSITa iIMEHEM
Bora. IIpore oueBnmHUM € ¥ Te, MO 3aKOHO/ABEIlh HA/IaBaB BAKJIMBOTO 3HAUEHHS
JIOKa3aM 1 JIOKa3yBaHHIO B KPUMIHAJIBbHOMY 1 IIMBLIHBHOMY TIPOBA/KEHHSX, (haKkTam
i o6cTaBrHAM PO3TIISYyBAHUX KHSIKUM CY/IOM CITPaB.

V IIpaBai cy6’exTamu 0Ka3yBaHHs BUCTYMAIOTh KHSUKUH Cy/l i #0TO CI1ysK60Bi
ocobu, a TakoK 0OBMHYBaY€HWIA, FIOTO MPEACTaBHUK, TIOTEPIIINN Ta iHIm cy0’exTH,
3aiHTepecoBaHi y pe3dyibratax Bupimennsa cupabu. 3a ct. 18 PII «O noxnennen
BUpe» 3BUHYBAYeHNN Yy BOMBCTBI 3a TMiI03POI0 MaB TIPaBO BUCTABUTH CiM CBIJIKiB, sKi
MOTJIM CIIPOCTYBaTH 3BUHYBadeHHs. Llg mporecyasbHa HOpMa B YacTUHI KiJIbKOCTI
CBiJIKIB He TOIIMUPIOBAasach Ha 1HO3EMIIIB, SIKI MaJM BUCTAaBUTHU [IJIsI CIIPOCTYBAHHSA
3BMHYBaueHHs Jinire ABOX cBijkiB. Toii, XTo BizBese Bix cebe mizo3py y BOMBCTBI,
rOBOPUTH HACTYITHA CTATTS, CIJIAYYE CYJOBOMY YMHOBHUKY (MaOyTh 3a BUKJIMK
CBIJIKIB 1 IIPaBOBY JIOTIOMOTY) I'PUBHIO, & TOM, XTO 3BUHYBadyBaB — JPYry IPUBHIO
Ta CyZ0Be MUTO. SIKIO K 0OBUHYBaYeHUil He 3HAlie CBi/IKiB, TO HOMY HaJ€KaJOo
mpoiity BUIIpobyBaHHs posnederHnM 3amizoM (ct. 21 PII). ¥V crnpaBax 1mpo Kpaaixky,
SIKIIIO 1I030B He MEHINe MiBIPUBHI 30JI0TOM, TO OOBUHYBaYeHU, He HaAaBIIN JI0Ka-
3iB Ha CBOE BUIIPABIAHHs, HACHJIBHO ITi/IJIaBaBCS TEK BUIPOOYBAHHAM 3ai30M. 3a
M030BOM 3 MEHIIUM IPOIIOBUM BiIIIKOAYBaHHAM OOBUHYBaueHUH BUIIPOOOBYBABCS
BOJIOK0. SIKIIO BiH He 0OMmiKcst i He MOTOHYB, TO OJEP/KyBaB BUIIPABAAIbHUIT BUPOK
(ct. 22 PII). Taxi sxopcTOKi TIpoiiecyajbHi HOPMU BiJIMOBI/IA/IN JIaBHIM TTPOTIECYaJib-
HUM 3BHYASM 1 HE CKOPO CTaJIu apXaiyHUMU.

3axuIanyy Iep;KaBHi iHTepecH, MolepesKaloun KOPYIIio cepell CyJA0BUX
YUHOBHUKIB, 3aKoHO/aBelb [IpaBan petesbHO mpomucaB PO3Mipu MpoIecyasb-
HUX BUTpaT. [IpuyoMy iX BHUIM 3arajioM, sik He IMBHO, 30iral0ThCs 3 BUSHAYCHUMU
y ct. 118 KIIKY. ¥ naBubopycbromy xozexci (ct. 42 KII, ct. ct. 9, 10 PIT) nie Apoc-
JsaBoM Mynpum chopMysIbOBAaHO «yCTAHOBJIEHHS /I BipHUKay — OTiatu (TPOIIoBOi
i HaTypaJbHOI) TOC/YT BipHUKA i HOTO MOMIYHMKA-OTPOKa abo MeTeTbHUKA B pasi
npubyTTs iX y CyZ0BUX CIpaBaX y Bijajeni HacesieHi myHKTH. TyT nepenbadeHo
BiINIKOAYBaHHS MICIIEBUM HACEJIEHHSIM BUTPAT, OB’ A3aHUX 3 X IpUOYTTIM («CccagHa
TPUBHSI» ), IX XapuyBaHHSIM i KOPMOM 1711 YOTUPHOX KOHEW, PO3MIP OIJIATH TOCTYT
YHOBHUKIB. CTaTTst 0OMEXKY€E THKHEM 1X TlepeOyBaHHSI B HACETEHOMY MyHKTI, 11100
MONepPeIUTA 1X MOKJIUBI 3710BXKUBaHHA. [IpaB/a 4iTKO periameHTye BiUMCIeHHS
3 cyM mTpadiB-<«Ipogaky Ha KOPUCTb KHA3S, IEPKBHU, MEUHUKA (CY/IOBOTO YNHO-
BHUKA), emitst (36mupaua mrpadis) (cr. 41 KII, ct. 10 PII), cymoBe MUTO 3a paBOBY
noromory (ct. ct. 20, 107, 109 PII), cynoBi BUTpaTH, BKIIOYAIOYN BapTICTh Tep-
ramenTy, 36epiranus mrpadis (ct. 74 PIT). 3a I[IpaBnoto mporecyaibHi BUTpaTu

46 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2020. Bun. 150



E€pmonace B. M. [puHyunu «[pasdu Pycbkoi» npodosxyloms xumu 8 npagositi cucmemi Cy4acHoi YKpaiHu

Bi/IIIKOIOBYBAJIVCST He Jiniie OOBMHYBAYe€HUM IiCJIsi 0OBUHYBAJIBHOTO BUPOKY, ajie i
BUTIPAB/IAHUM, a Cy/IOBE MUTO — 3aSBHUKOM YU TTO3UBAYEM.

Crarrssmu [TpaBau Pycbhkoi perysmoBajucst i ocoOuCTi HeMailHOBI i MailHOBI
BilHOCMHM. BOHM 3aCHOBYBAJIMCh Ha IOPU/IMYHIN HEPIBHOCTI Ta MaiftHOBINl caMOCTiii-
HOCTi 0COOMCTO BIBHUX JIIO/EH. 3aKOH mepegadadaB iX MpaBo 3BEPHEHHS 10 CYILY
3a 3aXMCTOM CBOTO OCOOMCTOrO HEMaitHOBOro abo MaifHOBOTO TIpaBa Ta iHTEpecy.
CriocobaMu 3aXUCTy IUBLIBHKUX MPaB Ta iHTepeciB y [IpaB/i BUCTYAIOTh: BUSHAHHS
MpaBa; MPUTTUHEHHS [li1, SKa MOPYIIY€E TPaBO; Bi/IHOBJIEHHS CTAHOBUIIA, IO iCHYBAJIO
JIO TIOPYIIEHHST; IIPUMYCOBE BUKOHAHHSI 000B’SI3KY B HATYpi; BIALIKOLYBaHHS MailHO-
BOi 1 MOPaJIbHOI ITKO/IN.

[Tounnaroum 3i cr. 1 KII, 3akoHomaBelb mepegbadyaB MOKJIUBICTD Bi[IIKOILY-
BaHHs (OKPIM IIpaBa Ha KPOBHY IIOMCTY) HAHOIMKYMM POArYaM BOMTOrO MOPaJIbHOI
mko/u. IlizcraBoto BiamoBizambHOCTI 32 3aBaany mopasibHy mkoay B KII i PII €
HerpaBoMipHa st ocoOw, sika 11 3aBaja, i BiANIKOyBaHHS HEIO 3aIO/isTHOI KON,
TyT nepexbayeHo po3Mipy rPOLIOBOrO BiAIIKOAYBaHHS y pasi 3aBAaHOTO KaJillTBa,
nopanenb (cr. cr. 5—7 KII; cr. cr. 27, 28, 30 PII). Posmupena Ilpasna nepenbayae
11 caMO3axXMCT CBOIX IWBIJIBHUX IPaB BiJl TPOTUIIPABHUX TOCsATaHb. Besnkoi yBaru
3aKOHOJIaBelb HA/lA€ 3aXUCTY IUBIJIbHUX IIPaB 1 iHTEpPeCiB BiJIbHOIO HACeJeHHS.
Oco0i, siKiit 3aBIaHo 30UTKIB y pe3y/IbTaTi TMOPYIIeHHs ii IUBIIBHOTO MpaBa, Maja
IpaBo Ha IX BifmKoayBaHHs. Tak, SIKIIO XTO BidbMe KOHsI, 30POI0 UM OJIEKY, a Xa3siiH
3T0/IOM Ii3HAE X, TO BiH MaB 11PAaBO [MIOBEPHYTH iX i BUMaraTu BUHAropoay (3a mare-
piazbHy i Mopasbhy mikoay) — 3 rpusHi 3a cr. 13 KII. BiguikoayBannst 30uTKiB Bij
MaitHOBOI 1KOAU Tepeabayators craTTi 13—17, 29, 31-37, 39—40 KII; 57, 58, 64, 69,
70, 75-77, 79-84, 89, 112—115, 120, 121 PII. 36uTkamu TyT € BTpaTH, AKUX 00O
3a3Hasia y 3B'sI3Ky 31 3HUIEHHSM, MOIIKO/UKEHHSIM ab0 BUKPAJIEHHSIM Pedeii, HaBiTh
ymymteHa suroa (cr. cr. 37, 38, 47, 99, 113). BigmkoxyBaHHs 30UTKiB TiepeabaueHo
He Jidiie B TIOBHOMY 00cCsi3i, aje fesiki cTarTi mepeadadaioTh i BiNIKOLYBAHHS
MOPAJIBHOI MIKOH 1 CIJIATy MTpady KHA310 33 MAHOBUN 37I04MH. 3JTiCHE 3HUTIEHHS
MaiiHa KapaJoch 3aKOHOM BHIIOI0 MipOIO IIOKapaHHS — IIOTOK i IorpadyBaHHsI, 1103~
GaBJIeHHSI KapaHOTO IUBLIBHUX T1paB (cT. ct. 7, 35, 83 PII). Besnkuii poamip mrpady
nepeabavaBcst 3a 3HUIIEHHS 3HAKY BJIACHOCTI, Meski 3eMenibHOI mistHku (cT. 34 KIT,
cT. cT. 71-73 PII).

Ha namy nymky, B crartsax Ilpasau, e #geTbcst Tpo NpaBOMOPYIIEHHS, 110
MOCATAIOTh HA BJIACHICTD, APiOHE BUKPAIEHHS YYKOTO MaliHa MIISXOM KPaJisKKH,
3HUIIEHHS MEXOBUX 3HAKiB, TOPYIIEHHS MPAaBUJ TOPTiBJIi, TOPAAKY MPOBEICHHSI
PO3PaxXyHKIB TOIIO, 3aKOHO/IABellb PO3IJISA/NAB IX K Taki, 1[0 32 CBOIM XapaKTepoM
TATHYTH 3a cOO0I0 He JIMIe KPUMIHAAbHY YU IUBLIbHY, ajie i, 32 CMUCJIOM, aJ[Mi-
HICTPATUBHY BiJIMOBIAJIBHICTD Y BUTJSAI CTATHEHHS MTpady Ha KOPUCTh KHS3S.
AJKe Taki IPOTUIIPABHI il Mocsrajyu Ha BJIACHICTD, TIpaBa BJIACHUKIB, a TUM CaMUM
i1 Ha TPOMA/JICBKUI MOPS/IOK, BCTAHOBJIEHUH TOpAN0K ynpaBiainHg. Cboro/Hi BUlle
Ha3BaHi [IPaBOMOPYIIEHHS i BIIMOBIAAIBHICTD 32 HUX NepebadeHi 3aKOHOJaBCTBOM
Ykpainu 1mpo agMiHicTpaTUBHI TIpaBonopyineHHd, 30kpeMa KYnAll (nuB., Hanpukmias,
cr. ct. 51, 56, 155, 1551, 164(15) Ta in.), Buepie nepenbaueni SIpocaBom Myzapum.
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3a crartsmu [IpaBau Gyab-sika BiibHa ocoba Majia TIPaBO Ha BiJIITKOYBaHHS
MOpPaJIBHOI TIKO/M, 3aB/IaHOI BHACJIIOK MOPYIIEHHS ii mpaB. JK BUAHO, MOpPaJdbHA
NTKO/Ia TYT TIOJIATAE: Y MPUHUIKEHHI YeCTi Ta TiIHOCTI MOTepIisioro, y dizmaHOMY
60JTI0 Ta CTPaKIAHHSIX, YIIKOKEHHI 3/I0pOB’st (yap MeyeM IJIMCKOM YU PYKiB'sIM,
6aTOrOM YH KEPANHOI0, MUCJUBCHKUM POTOM UM YAII€elo, 32 BUCMUKHYTHI BYC 41
BoJiocest 3 bopoau (ct. cr. 2—9 KII; 23-31, 67, 68 PII). IIpu BusHauenHi po3mipy
Bi/IMIKO/LyBaHHSI MOPAJbHOI MIKOAM 3aKOHO/aBellb BPaXOBYBaB He JIUIEe BUMOTH
PO3YMHOCTI 1 CTIPaBeJIMBOCTI, ajie I HOPM 3BUYAEBOTO TpaBa. lak, 3a BifciueHU
naJielb IMOCTPKIAIOMY HaslexKajla BUHArOpoja y 3 TPUBHI, a 32 BUCMUKHYTUI BYC
ui Bostocest 3 6opoan — 12 rpuBenn. TakuM 4iHOM, «3a 00pasy», 3a MKO/Y YeCTi Ta
FiIHOCTI HasleKao CIUIATUTH MOTEPIIOMY OGijIbllie y YOTUPU Pas3u, HiK 3a BTpaTy
EMINIEH

Ak BBBaxkae 0jIMH i3 3HaBIIIB KPUMiHAJILHOTO 1IPaBa, PO3/LyMU PO KPUMiHATIbHY
BiiOBiZaIbHICTD 32 00pa3y YK HAKJIEI IOBEPTAIOTh HAC 0 JUCKYCIl IIPO MOKIMBICTD
BiJIHOBJIEHHST nepebaderol BiamosizambHoCcTi 3a crartamu 125 i 126 KK Yipainn
1960 p. [10, c. 212].

Y 1aBHBOPYCHKOMY KOJEKCI IepeadadeHo HOPMU PO OIIKY i IMiKJIyBaHHS
(ct. ct. 98—106 PII). Y Hux izerbcd mpo OmiKy Ha/l MaJOTITHIMU iTbMU, 3aXUCT
iX MailHOBUX iHTepeciB, MpaBa i 0O0B'A3KU OIIKYHA, PO YIPABJIIHHI MailHOM OITi-
KyBaHWX, 000B'I30K TMKITyBaHHs GATHKIB PO [iTeil, a miTell — mpo GarbkiB. OTKe,
[TpaBaa MicTUTH i HOPMHU, IO PETYJIIOIOTH CiMEIHI BiJIHOCHHU, OCOOUCTI HEMAaHOBI
Ta MailHOBI 1paBa i 0060B’s13KKM GaTbKIB, JiTeil, poanuiB. CXOXKICTh IOPUAMYHUX Ta
coliabHUX I1iJell Bullle BKazaHnux crateil IIpaBau, iX HOpMaTUBHOTO 3MICTY 1 ChO-
roanimuboro CK Ykpainu (4. 2 ct. 1, ¢T. 2 Ta iH.) — CBiJlYeHHS 1103a4aCOBOI CTiHKO-
CTi iX /pKepesia — 3BUYAEBOTO TIPaBa, TPAAUINN I KyJbTYPU HAPOMY, BILIMBY HA HUX
KaHOHIB XPUCTUSHCHKOI BipH, Cy4aCHOTO MTPABOBOTO, IEMOKPATUYHOTO 1 COIIaJIbHOTO
mporpecy B YKpaiHi.

3 BUIIB 0COOMCTUX HEMANWHOBMX IPaB, 32 CMUCJIOM cTareil [IpaBau, Buis-
I0THCSI TIPABO Ha JKUTTS, IPABO Ha OXOPOHY 310POB’sT, MPAaBO HA CBOGOY Ta 0COOKCTY
HEIOTOPKAHHICTh, IPaBO Ha TOBAry /10 TiTHOCTI Ta YeCTi, MPaBo Ha HEJOTOPKAHHICTh
xutiaa. Boun it chorofHi € 3acamHmYnMHU, BianoBigauMu KoHnctuTytlii Ykpaiau
i cr. 270 IIKY i He € BuuepmanmMu. 3a [IpaBnoio muBiibHUX paB i 000B’sI3KIB Oyin
1o30aBJieHi 3a/1e;KHI BepPCTBY HaceJieHHsT (pabu, Yeisi/ib, XOJIOIH ), MaifHOBI iHTEpecH
SIKUX 3aXUINAINCh iX rocrogapssMu. OKpeMi IUBIIBHI ITpaBa i 000B’I3KH MaJIH JKiHKH,
JOPOCJIi CUHM 1 IOYKH, SKIIO BOHU TIPOKUBAJIH 3 OJHUM i3 GATHKIB.

3uaune micie B [Ipaszi 3aiiMaioTh HOPMU 30008’ I3aIbHOTO IIPaBa, C(HOPMYJIbO-
BaHi BIAMOBIZHO /10 TOMIIIHIX 3BMYAiB AiJI0BOro 060poty. TyT imeTbes mMpo TepMiHu
BUKOHAHHSI 3000B’sI3aHHsI Ta TPABOBI HACJIKKM B pa3i ix nmopymenb (cT. cT. 47, 51,
53, 54 PII), ueproBicTh moramieHHsi BUMOT 3a IPOIIOBUM 3060B’si3aHHsM (CT. 55
PII), npouenTtu Ta iX po3Mip 3a KOPUCTYBAHHS YyKUMH T'POIIOBUMU KOIITaAMU
(ct. cr. 50, 51, 53 PII), mpaBa ta 060B’s13ku GopskHuka (ct. ct. 47, 54, 55, 117,
119 PII), kpeautopa Ta conigapHi inTepecu kpeautopis (ct. cT. 48, 51, 52—-55, 59,
60 PII), mpo 30008’s3auHsT cTOpiH mpu KymiBmi-mpoxaxy (crt. cT. 55, 117, 119,
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120 PII), conigapui 30608 s13anust wieniB Bepsi (ct. ct. 7, 8 KII; cr. 8 PII), npasa
MO3MYKOAABIL i okaaxkoasis (ct. cr. 49, 50, 111, 116 PII). 3akoHomaselb BUpi3-
HSIB TPY BU/IN OAHKPYTCTBA KYIIIiB — GaHKPYTCTBO Ge3 BUHU (BHACJIIOK CTUXIITHOTO
Juxa, aBapii cyziHa, moxexi abo po36iiHoro Hamasy), 3 BAHU CAMOTO KYTIIIS 1 37ricHe
6aHKPYTCTBO, 3a 10 BUHHUI «IpojaBaBcst Ha Topry» (cT. cT. 54, 55 PII). Kussp
Apocnas i dpocnaaBudi mparHyan BperyJaioBaTy BiIHOCUHU MiX TOCIONAPSIMHU BOT-
YMH 1 3aJIEKHIMU BEPCTBAMU HACEJICHHS, Tiepe0auMBIIT IPABOBI HACIIKY 1 CaHK-
1ii 3a mopyiuienust «psiay» (moroBopy) mick Humu (ct. 16 KIT; ct. ct. 5664, 111,
116-121 PII).

[IpaBna Pychka MicTUTh i HOpMH CIIQJIKOBOTO TIpaBa. 3TiIHO 3 ii cTaTsIMu, BUJIN
CITaJIKyBaHHsI 3/[IHCHIOBAJINCS 3a 3a0BiTOM 200 3a 3akoHoM. IOpuanyHa HEPiBHICTH
CIaKOAABIIB (cMepiB, 6Osp, APYKUHHUKIB) BU3HAYA/IA SK CaMy CIAILIMHY, TaK
i cazkoeMIliB (KHs3s 4i poAnHK). Tak, crmaanmHa 6e3iTHOrO cMep/a TepexoIuia
JI0 KHSA3IBCHKOI Ka3HM, a 60sIp 4M JAPYKUHHKKIB, HABITh 3a BiICYTHOCTI CHHIB ITEPEX0-
aua 1o 1o49ok (cr. cr. 90-91 PII). TIpaBia BusHaumIa MaifHOBI ITpaBa Ta 060B SI3KU
CIIAJIKOEMIIIB — BJIOBH, CHHIB, HE3aMiKHIX M0YO0K crajakomaBiis (cT. cT. 92-95,
101-106 PII). ITomiTHe miK/IyBaHHS 3aKOHOABIS TIPO 30€PEKEHHS TOCIIOAAPCTBA
CIAJIKOEMIIST, MATHOBUX IHTEPECIB CIIA/IKOEMILIB, & TUM CaMUM — 1 iHTepeciB /lepsKaBu.

JlaBHBOPYCHKUIT 3aKOH BU3HAYAB MMPABO BIIBHUX JIIOJIEH HA 3BEPHEHHS JI0 CYLy
3a 3aXUCTOM, y ToMy uncii — 3akyna (cr. 56 PII). Criocobamu 3axucTy, sIKi 3aCTO-
COBYBA/INCS KHSKUM CYZOM, 32 3MICTOM i CMHCJIOM HOro ctaTeil Oy/10 BU3HAHHS
MpaBa, BU3HAHHS MTPABOYMHY HE[IHCHUM, IPUTTMHEHHS Iii, SIKa MOPYIIyBaJsa paso,
Bi/IHOBJIEHHSI CTAHOBMINA, sIKe iICHYBAJIO /10 MOPYIIEeHHS, ITPUMYCOBEe BUKOHAHHS
000B’s13Ky B HATYypi, 3MiHa ab0 MPUMUHEHHS MTPABOBIIHOMIEHHS, BiINTKOLYBAHHS
30uTKiB, MOpasibHOi mikoau (cT. ct. 14—16, 18 KIT; 31, 32, 36-40, 48, 52, 56, 77 PII
ta in.). Taki sk cmocobu 3aXucTy MpU 3AIHCHEHHI MPABOCY/IST BCTAHOBJIEHI I CT. 4
IIITK Ykpainu. 3po3ymisio, KpiM 3a3HAYEHNX, CYYaCHUI 3aKOH Tiepeabdadac i iHii
criocobu 3axucTy 1uBiabHUX npaB. Lle miarBepmkye i 3akoH Yipainu «IIpo Bhe-
CEHHS$I 3MiH 10 IeIKUX 3aKOHO/IABUX aKTiB YKPaiHM 1110/10 BJIOCKOHAJIEHHS JIePKaBHO1
peecTpariii mpaB Ha HepyXoMe MaifHO Ta 3aXUCTy 1paB BaacHocTi» (Ne 1774-VIII Bix
06.12.2016 p.), axuii BHic 3minu B T.4. i 10 KKY (c1. 131) ta [IK Ykpainu (ct. 126
y. 1 tacr. 148 u. 1)

SIk ysKe 3a3HAyasIOCs], TaBHbOPYCHKUIT 3aKOH TepebavyaB 3MarajbHICTh i PiB-
HiCTH cTOPiH y cymoBomy Tipotieci (cT. ct. 20, 35, 36, 38, 39, 47, 62 PII Ta in.), mpaBo
ro3mBava i Bi/IMOBiflaua Ha MPaBOBY JAOMOMOTY, y9acTh y CIpaBi MpeCcTaBHUKA
(ct. c1. 14 KII; 18, 56 PII), cBiakis (ct. ct. 2 KII; 18, 20-22, 29, 37, 47, 52, 85 PII),
Hasnexuictb gokasis (ct. ct. 2 KII; 29, 35-37, 77, 85 PII), ciuiaty cyzoBoro Mmuta 3a
cynosi Butpatu (cT. cT. 41, 42 KII; 9, 20, 74, 86, 87, 107, 109 PII), cynoBoi npucsru
(ct. cr. 10 KII; 31,37, 47, 49 PII), npornecyasbHi mpaBa Ta 000B’sI3KM 1HO3EMIIiB
(ct. ct. 11 KII; 18, 31 PII). Ili crarTti Tesk 3HaXOAATh aHAJOTIIO B PETYJIATUBHUX
i oxopornux nopmax I[IIK Ykpaiuu (ct. ct. 3, 4, 12, 31, 50, 57-58, 63, 65, 79, 84
HITKY Ta iH.), ajizxke OCHOBHOIO METOI0 KPUMIHAJIBHOTO i IIUBIJIBHOTO CY/IOYMHCTBA
OyB 1 3AIUINAETHCS 3aXUCT TOPYIIEHUX TIPaB i CBOOOI, IHTEPECIB JIIOIMHU, EP/KaBH.
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Bucnoexu. Y crartax Ilpasau Pycbkoi 3HAaX0AMMO HOPMU TIPO 3JIOUMHHU i
MOKapaHHsl, HOPMH, 110 3aXWIaJIM IIMBLIbHI ITpaBa Ta iHTEPEeCH, 0COOMCTI MaTHOBI
i HeMalfHOBI TTpaBa, PaBO BJIACHOCTi, HOPMU IIPO OIIIKY i MiKJIyBaHHSs, 3000B’s13a/Ib-
HOTO TIpaBa — IIPO JOTOBIPHI 3000B’sI3aHHS, TIO3WYKH, 30epiraHHs, MO3UKY 1 KPEIuT,
HOPMU CIIAJIKOBOTO TIPaBa, SIKi CTAJIM CbOTOJHI CTATTSAMHU, TyiaBamMu i posaiiamu [[K
Ykpainu. Bouu il 3apas ckaazsaioTb ocHoBHUIA 3MicT I{uBisnbHOro i IuBisabHO-1IPO-
necyasbnoro, Kpuminaapaoro i KpuminaabHO-TIporiecyaabHOTO KOJEKCIB YKpaiHy,
po3BuHeni i 36arayeni HUHIIHIMKA CYCITIJIBHUMU BiTHOCUHAMMU, HUHINIHIM 3aKOHO-
JlaBlieM 1 I0PUIMYHOIO IYMKOIO.

Orxe, icropuunuii Tun IlpaBau Pycbkoi i cydacHOi BiTUM3HSAHOI CUCTEMU
3aKOHO/IaBCTBA, HE3BAKAIOUN Ha MUHYJIE THCSYOJITTs, BioOpaskae 3araibHe —
HallioHaJIbHI TPaJuIlil B IPaBOPO3yMiHHI, €BOJIOIII0 ITPABOCBIIOMOCTI 1 KyJIbTYpHU
HapoJy, 3acajil TyMaHi3My, TIPUHIINTIN BEPXOBEHCTBA TIPaBa, 3aKOHHOCTI, TTOBArm
10 JToIChbKOI TigHocTi Ta in. Came BOHU BiZoOpaskaioOTh HACTYITHICTH Y MPABOBIi
cucTeMi YKpaiHu, 3ario4aTkoBaHol 3BuuaeBuM mnipaBoM KuiBcbkoi Pyci, [IpaBroto
Apocnasa Mynporo.

[IpaBo i gemoxparis, K 3a3Havyanu aBTopu atutoMunka «IIpaBoBa cucrema
Ykpainu: icTopisi, cTaH Ta MepCleKTUBU», BUCTYNAIOTh TUM KUTTENANHUM Cepefio-
BUINEM, Y SIKOMY MOKe HOPMaJbHO (popMyBaTuCh, (DYHKITIOHYBATH i PO3BUBATHUCH
paBoBa cUcTeMa YKpaiHu, BTIIOYM B coOi Taki (hyHAaMeHTa bHi IiHHOCTI, SIK
BEPXOBEHCTBO MPaBa, MPIOPUTET MPaB i CBOOO JIIOANHU i TPOMA/ISTHIHA, KOHCTUTYIIIO-
HaJli3M, 3aKOHHICTh, TyMaHisM |1, ¢. 685]. A 11e HeMOXINBO Ge3 YIOCKOHAJIEHHS CaMOi
PaBOBOI cucTeMu, 6e3 yTBEPIKEHHSI B Hiil TUX IPAaBOBUX IPUHIIMIIB, SKi TOYaJIH
(opmyBaTucs i 3akmazatuch 3a yaciB ApocaaBa Mynporo, B #toro IIpasai Pycobkiii.
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The principles of “Truth Russian” continue to live in the law of modern Ukraine

The law of modern Ukraine has its origins in common law and princely legislation, judicial practice
in Kievan Rus. In Russian Truth, begun by Yaroslav the Wise, these sources of law allowed the legislator
to formulate in the first domestic code the rules that regulated new public relations in the Old Russian
(ancient Ukrainian) state, restricted pagan customs, and improved the criminal and civil-procedural form
of the judicial process. “Pravda” in Russia was understood as law, justice.

In the article, the author shows the importance of legal traditions, institutions, principles, laid down
by the Russian Truth. So, with the expansion of the scope of private law, the role of the legal entity in the
field of civil relations is growing. The ancient Russian and modern legislators equally consider protecting
human life the most important task, it seems to take into account the objective side of the crime, follow the
principles of the rule of law and the rule of law. True, Yaroslav excluded the death penalty from the list of
punishments by the princely court, determined the aggravating circumstances of the crime, enshrined the
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principle of inviolability of the person, provided for the protection of personal and property human rights.
An appeal to the Russian Truth reveals national traditions in legal understanding, the foundations of
humanism in law-making and law enforcement, and continuity in the legal system of Ukraine.
Keywords: True Russian; principle of law; private law; criminal and civil liability; protection of
personal human rights; content and form of criminal and civil process; norms of inheritance; obligation;
family law.
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FORMATION AND DEVELOPMENT OF JUVENILE LAW
IN EUROPE AND UKRAINE IN THE FIRST THIRD
OF THE TWENTIETH CENTURY

This article studies establishment of juvenile courts in some European countries and Ukraine. Also
the provisions of the constitutions of some European countries of the first third of the twentieth century
concerning the rights of children and the consolidation of children’s rights in sectoral legislation in Europe
and Ukraine are examined. Experience of some European countries and Ukraine is summarized in the
final conclusions and reader finds some recommendations for the Ukrainian legislators.
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@opMmyBaHHS i PO3BHTOK IOBEHAJbHOro mpaBa B €Bpomi Ta B YkpaiHi y nepmiii TpeTuHi
XX croaitts

Cmammio npucesueno maxomy aKmyaibioMmy NUmaniio, wo npPomszom OCMamtix 0ecsimuiinG Jcéaso
06z2080proemvest i 6 Ykpaini, i 6 6azamvox iHuux kpainax ceimy, sk nooyooea 0emoxpamuunol, Couianphoi ma
npasosoi depicasit, PO3POOIEHH MEOPEMUUHUX 3aCA0 NPUCKOPEHHS | ONMUMIBAUIL 1p020 npouecy. Akuen-
MOBaHO Yeazy Ha momy, wo 00HIEI0 3 BUSHAUATLHUX PUC NPABOBOT Oepicasu € OOMPUMAHHS i 3aXUCT NPag
o0unu, a ocobauso dimell aKk HaUOLb Ypasiueozo cyo'ckma npasa. Okpemo yeazy npuoiieno momy, uo
uepes neeii nodii (36LivieNst 6Unadkie JoMaUIbLO20 HACUILCMEA, O0U06T i 6oeHHT Oil, mepaKkmil, NiOGUeHIsL
pieHs dumsiuozo cyiyudy mowo) HayKosuyl, NOXMuKU, 0epicasi i ZpoMadcvki Oisui 6ce uacmiuie nopPYuLyomby
NUMAHHSL CTOCOBHO CPULIHAMML Oumunu sk cy0 exma npaesa, 0ompumanis i npas i c6o600, 3piensms npag
dimetl nesanexcHo 6i0 cmami, HeobXIOHOCMI 0COOUB020 CMAGAEHHA 00 OUMUHCIGA, YMBOPEHHS 106EHATVHUX
cyoie mowo. Ha nepexonanns asmopku, xineyp XIX — nouamox XX cm. MONCHA GU3HAMIUL UACOM CMAHOG-
JeHHsL | PO3BUMKY 108EHANILHOZ0 NPABA, Y MOMY UUCTI U 108EHANLHOT 10CTUL.

IIpoananizosano doceid cmeopenis cydis 0ns nenosnonimuix ¢ Aecmpii, Yeopusuni, Yexocrosayvxiil
Pecny6niyi, Honvwi it Yxpaini. Bubip xonkpemuux e8poneiicokux kpain rpynmyemvcs na iCmopuuHux
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gionocunax i 36’azxax minc numu i Yepainor. Tak, 3axionoyxkpaincoki 3emui mpusaiuil 4ac exoo0unu 0o
CKAAOY Neperiuenux sulle €8PONEiCoKUX KPail.

Poszenanymo nonoxcenns xoncmumyuyit yxazanux esponeicvkux kpain nepuoi mpemunu XX cm.,
Wo CMOCYIomovCst npas Oimeil, a Maxoxc ix 3aKpinients 6 2aiy3e6omy €6PONCUCHKOMY U YKPATHCOHKOMY
sakonodascmeax. Ysazamvnuswiu 0oceid Aecmpii, Yeopugunu, Yexocrosaupkoi Pecnybrixu, Iomvwi i
Yipainu, asmopra dae pexomendayii wjo0o YOOCKOHANEHHS NPUNUCIE HOPMAMUBHO-NPABOGUX AKMIG i3
numany npas oumunu i npusedents ix y 6ionosionicms 00 €6PONCIUCHKUX.

KimouoBi ciioBa: 1oBeHaIbHE TIPABO; TIPaBa HEMOBHOJITHIX; I0BEHAJIBHUI CYJI; IOBEHATIbHA I0CTHU-
11i51; KOHCTUTYIIiS.

Introduction. In Ukraine, as in some other countries of the world, during the
last decades the issues of building a democratic, social and constitutional state,
developing the theoretical principles of acceleration and optimization of this process
are actively being discussed. As is known, the constituent of the state of law is the
observance and protection of human rights, and especially children as the most
vulnerable subject. Case St., Creaney S., Deakin J. and Haines K. [5, p. 104] noted
that the rise to prominence of diversion within contemporary youth justice practice
offered hope for a reorientation of policy and practice towards the pursuance
of children’s rights, needs, quality of life and positive outcomes, subsuming any
deleterious master status of “offender”. In the context of the above, it should be
added that due to certain events (increased cases of domestic violence, military
actions, terrorist attacks, children’s suicide, etc.), scientists, politicians, state and
public figures are increasingly focusing on problems such as the perception of
the child as the subject of law, observance of its rights and freedoms, equalization
of children’s rights regardless of gender, understanding of the need for a special
attitude towards childhood, the formation of juvenile courts, etc. In view of this,
the beginning of the twentieth century marked the establishment and development
of juvenile law, including juvenile justice.

It is Eglantyne Jebb’s name that is associated with the protection of children’s
rights at first third of the twentieth century. Today Eglantyne Jebb (1876—1928) is
recognized as the founder of the Save the Children Fund in 1919 and as the author
of the Declaration of the Rights of the Child in 1924 [22, p.1]. She was extremely
worried about consequences of war, which would have effect on children’s morality
and future. That is why she decided to establish fund for children — the Save the
Children Fund. After that the Save the Children International Union was founded
in Geneva. Eglantyne Jebb had a huge support from many sides. Kerber-Ganse W.
[13, p. 276] said in Eglantyne Jebb — A Pioneer of the Convention on the Rights
of the Child that the most prominent had been Pope Benedict XV who inspired
her to take this step. The Pope was also profoundly concerned about the moral
situation that inevitably would affect children. Eglantyne Jebb also got support
from the Archbishop of Canterbury. Both churchmen sent circulars to the members
of their communities. The Pope strongly endorsed her objective of establishing an
international organization, which would care for all children in need. Eglantyne
Jebb understood, though, that it was needed to write basic requirements for children
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protection in some document. The Declaration of the Rights of the Child [28]
became that document and was adopted in 1924 by forty-nine member states of the
League of Nations. This Declaration consisted with five articles that are not only
about physical needs of children, but also about physical and mental health. As for
children’s delinquency it was secured that “the delinquent child must be reclaimed”.
It is at the end of XIX century and the beginning of XX century that the concept
of juvenile justice appeared.

Roberts A. R. [24, p.11] defined juvenile justice as the agencies and institutions
whose primary responsibility was handling juvenile offenders. These agencies and
their programs concern themselves with delinquent youths and with those children
and youths labeled incorrigible, truant, or runaway. Juvenile justice focuses on
the needs of the millions youths who are taken into custody, diverted into special
programs or processed through the juvenile court and adjudicated, and placed on
probation, referred to a community-based day treatment program, or placed in a
group home or a secure facility. The juvenile justice process usually involves the
formal agencies and procedures developed to handle those children and youths
suspected or accused of violating their state’s juvenile code. The juvenile justice
agencies are police and sheriff's department’s youth or juvenile aid divisions, juvenile
and family courts, and community-based and institutional juvenile correctional
facilities. Carrie J. Petrucci and H. Ted Rubin [4, p. 250] affirmed that the previous
century had seen considerable change in the structure and intent of the children’s
court. The court began as an informal process based on a social welfare model,
emphasizing the best interests of the child.

The article will consider the main changes in the field of rights and freedoms
of the child in the first third of the twentieth century in some European countries
(Austria, Hungary, Czechoslovak Republic and Poland) and Ukraine. The choice of
particular European countries is basing on historical relations of Ukraine and these
countries. As it well known, some Ukrainian lands were part of these European
countries for a long time.

The aim of the article is to analyzing formation and development of juvenile law
in some European countries and Ukraine in the first third of the twentieth century,
summarizing experience of some European countries and Ukraine and giving some
recommendations for the Ukrainian legislators in reforming juvenile law in Ukraine.

The subject of the research is formation and development of juvenile law in
some European countries and Ukraine in the first third of the twentieth century.
Some aspects of this theme were studied by Ukrainian and foreign scientists. For
example, the main provisions of juvenile law and juvenile justice were considered
by J. Carrie, St. Case, S. Creaney, J. Deakin, K. Haines, W. Kerber-Ganse,
L. Mahood, H. E. Parkanyi, Petrucci, A. R. Roberts, A. M. Rubasheva, T. Rubin
etc. Features of the legal status of minors in particular countries were the subject
of research of K. Bruckmiller, S. Diblikova, Z. Karabec, N. Krestovska, J. Kuklik,
D. Kusa, V. M. Levitanskii, P.I. Lublenskii, I. Lukas, A. M. Nurse, S. Schumann,
B. Stando-Kawecka, J. Vlach, P. Zeman etc. Provisions of Constitutions of some
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European countries were studied by M. Calda, St. Gorove, M. Illner, K. Lachmayer,
P. Swianiewicz etc.
Features of the development of juvenile law in some European countries
Following the legislation of the western countries, the legislation of the Austro-
Hungarian Empire was gradually modernized, namely the Penal Code. Although, the
introduction of dualism in 1867 (the dualistic monarchy) led to the emergence of
certain problems, since it meant that Austrian laws spread to Czech lands (contrary
to the traditions and customs of the dominant nation), and Hungarian — to Slovak.
It lasted several years after the creation of the Czechoslovak Republic [17, p. 225].
The establishment of the juvenile law and juvenile justice in European countries
including the Austro-Hungarian Empire dates back to the beginning of twenties
century. Parkanyi E. [23, p. 225] said that one of the most influential works of
this period’s German-Austrian legal theory had been Franz von Liszt’'s Marburg
Programme. Von Liszt distinguished ‘occasional’; ‘corrigible’ and ‘non-corrigible’
offenders, identifying juveniles as being vulnerable by nature and their criminality
as a result of deprivation, but having the potential to become ‘corrected’. The theory
underpinned the validity of the child-saving idea and the need for the protection
of juvenile delinquents beyond the existing age limits of criminal responsibility.
The establishment of the distinct juvenile jurisdictions in the Austro-Hungarian
Empire was stimulated by this theory. However, in the Austro-Hungarian Empire
were two separate legal systems (as it was said above): the territory of the Kingdom
of Hungary was under the Hungarian laws, while the Czech and the Slovenian
territories were under the Austrian laws. All work on the creation of specialized
courts and procedures, the creation of legal institutions and correctional institutions
involved in the education of minors was carried out before the First World War.
Nevertheless, the war didn’t interrupt formation and development of juvenile law
and juvenile justice in these countries. We will consider about that below.
Diblikova S., Karabec Z., Vlach J. and Zeman P. [10, p. 6] in Criminal Justice
System in the Czech Republic studied criminal justice system in details beginning
with a short history of the issue. The Czechoslovak Republic became an independent
state on 28th October 1918 after the break-up of Austria-Hungary. The new state of
Czechoslovakia was established on the monarchy’s ruins, comprising the Bohemian
Crownlands, Slovakia, and Ruthenia (sub-Carpathian Ukraine) [12, p. 506]. After
the state was founded, the foremost priority was to determine which laws would
come into force in Czechoslovakia. It was decided to adopt more or less fully the
legislation that had been in force in the former Austro-Hungarian Empire, which
the Czechoslovak Republic Act No. 11/1918 Coll. (the so-called Reception Act)
expressed by stating that its purpose was “to preserve continuity of the existing
rule of law with the new situation, so as to ensure a smooth transition to the life
of the new state”. As far as criminal substantive law was concerned, the result of
the Reception Act was that, in the Czechoslovak Republic, the Austrian Criminal
Code on Crimes, Transgressions and Misdemeanours of 1852, in the wording of
later amendments and supplements, the Hungarian Criminal Code of 1878 and the

56 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2020. Bun. 150



Omarova A. Formation and development of juvenile lawin Europe and Ukraine in the first third of the ...

Misdemeanours Act of 1889 remained in force; Hungarian legislation applied only
to Slovakia, not to the Czech Lands [10, p. 6].

Kukluk J. [16, p. 107] agreed that the new Czechoslovak state had intended to
unify law for its whole territory by preparing a new Criminal Code. However, only
partial reforms were carried out. For example, in 1931 an Act regulating criminal
proceedings against juveniles was passed, introducing, for the first time in Czech
history, special provisions for such types of trial, along with establishing so-called
youth courts.

Up to the Second World War, several drafts and outlines were prepared of a new
Czechoslovak Criminal Code but overall codification of the new criminal law did
not take place. Criminal legislation was somewhat ambiguous due to the validity of
two criminal codes in the Czechoslovak Republic, and the situation became more
unclear with the progressive adopting of further laws pertaining to criminal law.
Examples include the Republic Protection Act No. 50/1923 Coll., the Bribery and
Official Secrets Violation Act No. 178/1924 Coll. And the Forced Labour Camps
and Police Supervision Act No. 102/1929 Coll. The importance of the Juvenile
Criminal Judiciary Act No. 48/1931 Coll. should be noted, which for its time was
a very modern piece of legislation based on a series of progressive opinions on the
treatment of juvenile offenders and the methods for their re-education. The act
introduced the term “juvenile” meaning a person between 14 and 18 years of age.
Younger persons were not criminally liable for their actions. Juvenile criminal cases
were tried by specially trained judges together with lay judges, comprising so-called
panels of judges for juveniles [10, p. 6].

The Hungarian Penal Code was passed in 1880 and was significantly amended
in 1908. These amendments formed the backbone for criminal proceedings against
minors, as they stipulated that youth could receive special sentencing reductions
and that judges could employ small modifications of normal criminal proceedings.
In 1913, a separate legal article on criminal proceedings against minors was passed,
thereby introducing juvenile courts in each royal district. The courts decided that
sentences could take the form of incarceration, a fine, or a corrective reeducative
measure [17, p. 297].

As for Austria, the philosophy of the legislation was that young juveniles
required correction (i.e., education and guidance) rather than punishment [2, p. 30].
The juvenile court law of July 18, 1928 (went into effect January 1, 1929) applied if
a minor (child under 14 years of age) or a juvenile (person between 14 and 18 years
of age) committed a punishable action. If a punishable action was committed by
minor or juvenile, which was reported to the juvenile court, there were rigorous
investigations made regarding his physical and mental qualities. These investigations
were made by probation officers. Probation work included the making suggestions
of the most appropriate correctional measure and the supervision of the probation
and the parole of juveniles.

According to the Penal Code minors were not punishable, that’s why only
educational measures could be applied for them. If a juvenile committed a crime
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he was not deemed responsible for it if for special reasons he was not mature
enough to be aware of the unrightfulness of his doing or to act in accordance
with his knowledge. As for responsible juveniles, they were ordinarily submitted
to punishment and educational treatment. However, they could not be sentenced
to death or to penal servitude. The heaviest penalty for them was rigorous
imprisonment. Instead of lifelong imprisonment, confinement had to be limited to
10 years at the maximum. The maximum of temporary imprisonment was 5 years
[21, p. 702-703].

Thus, the Austrian and Hungarian criminal legislation changed for the better,
as juvenile delinquency as well as their punishment for the crimes committed was
liberalized. In general the establishment of special courts positively influenced the
development of juvenile law in the territory of Austria-Hungary. The other issues
of juvenile justice in this state will be considered below in detail in the study of the
development of juvenile courts in the territory of the Ukrainian lands that were
part of Austria-Hungary.

Another country, which we want to explore, is Poland. The partition of
Polish territory, divided among Russia, Prussia (later Germany), and the Austrian
Habsburg Empire in the nineteenth century, created a challenge for the unification
of the country after Polish independence in 1918 [27, p. 481]. After Poland
regained independence, that it was a matter of great urgency to unify both the
penal and civil law. During the process of drafting penal code it was decided that
youths who had broken the law should not be treated as “little adults”, so they
should not receive the same penalties as adult offenders. As a result, the Penal Code
of 1932 had a separate chapter on juveniles which introduced a separate system of
juvenile justice.

According to s. 69 (1) of the 1932 Penal Code a juvenile was a person who
had committed an offence before having reached 17 years of age. Juveniles who
had committed an offence before his/her 13" birthday could not be accountable for
their illegal actions. As a result, only educational measures might be imposed that
ranged from reprimand through the supervision of parents, guardians, or a probation
officer to placement in an educational institution. The same measures were imposed
on juveniles who had committed an offence after the 13 birthday, but before the
17% provided that they were not competent to understand the nature of the act
and direct their behavior. Under s. 70 of the 1932 Penal Code, juveniles aged 1316
who had committed an offence, while having been able to understand the nature
of the act and direct their behavior should be sentenced to placement in a house
of correction. It was possible, however, to impose educational measures on such
juveniles as well, if the court found placing them in a house of correction useless on
the basis of the circumstances of the offence, the juvenile’s characters or condition
of his/her life and environment.

Juveniles placed in a house of correction under the Penal Code of 1932 could
be release earlier. Section 73 (1) of the Code gave courts the authority to suspend
conditionally the execution of the placement of a juvenile in a house of correction

58 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2020. Bun. 150



Omarova A. Formation and development of juvenile lawin Europe and Ukraine in the first third of the ...

provided that the crime committed was not punished by the death penalty or life
imprisonment in the case of adult perpetrators [26, p. 351-352].

Separate juvenile courts were set up in some of the biggest cities of Poland
after independence. Also The Code of Penal Procedure of 1928 stipulated separate
proceedings in juvenile cases. However the number of juvenile courts in Poland
before World War IT was quite small.

Constitutions of some European countries at the beginning of the XX century

The studying of the European constitutions in this article would be started
with the Constitution of the Czechoslovak Republic. Calda M. [3] said that the
experience with the Austrian rule of law and a degree of democratic control had
given the citizens of Czechoslovakia a more favorable starting position in 1918 for
a democratic development in the interwar period than to most countries in Central
and Eastern Europe. Another, equally important but often underestimated factor,
was the contribution of the United States to the formation of Czechoslovakia
and American experience of the first Czechoslovak president and the new staters
founding founder, Thomas G. Masaryk. The Constitution of the Czechoslovak
Republic [29] was adopted on February 29 in 1920. Kukluk J. [16, p. 101] noted
that the debates had been held over explicitly guaranteeing social rights in the
Constitution; however, in the end, only marriage and family had been proclaimed to
be under the special protection of the law. Article 126 of the Constitutional Charter
stated that marriage, family and maternity was under special protection of the law.
In our view, the indication of the protection of maternity indirectly means the
protection of childhood. Taking into account that the fundamental laws of most of
the neighboring countries of the Czechoslovakia did not provide for such rules, we
could confidently conclude that the article under consideration of the Constitution
of the Czechoslovak Republic was progressive.

Next we will consider the Austrian Constitution [1] of November 10, 1920.
A major political divide between the conservatives and socialists in the 1920s meant
that it was not possible to create a new set of fundamental rights in the Constitution.
Instead, the old State Basic Law from 1867 was adopted, which granted civil liberties
to the citizens [18, p. 1272]. In Chapter 1 of article 7 it enshrined the provision
about equality of all federal citizens before the law. Privileges based on birth, sex,
property status, class or religions were excluded. As we see in this Constitution
rights of the child weren’t given much attention.

Another country that included in its constitution the rules on the protection
of children’s rights was Poland. The Constitution of the Polish Republic [6]
was adopted on March 17, 1921. Based on the principles of Western democratic
government, the Constitution of 1921 continued to operate as the fundamental
charter throughout the greater part of the inter-war period. It was not until 1935
that an actual revision took place in the form of a new constitution superseding the
old one [11, p.261]. This document regulated many legal relationships, one of which
was the child: family, labor, educational, etc. For instance, article 94 enshrined the
duty of citizens to bring up their children as righteous citizens of the mother country,
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and to secure to them at least elementary education and in article 118 stipulated that
within the limits of the elementary school, instruction is compulsory for all citizens
of the state. “Teaching in state and self-government schools is gratuitous. The state
will insure to pupils who are exceptionally able, but not well-to-do, scholarships
for their maintenance in secondary and academic schools (art. 119). Instruction in
religion is compulsory for all pupils in every educational institution, the curriculum
of which includes instruction of youth under eighteen years of age, if the institution
is maintained wholly or in part by the state, or by self-government bodies (art. 120).”
Children without sufficient parental care, neglected with respect to education were
not overlooked by the Constitution. Also it was pointed that “children have the
right to state care and aid within the limits to be determined by statute. Parents may
not be deprived of authority over their children except by judicial decision. Special
statutes determine the protection of motherhood (art. 103)”. As for child labor, the
Constitution enshrined that “children under fifteen years of age may not be wage-
earners, neither may women be employed at night, or young laborers be employed
in industries detrimental to their health (art. 103)”. From the analysis of the Polish
constitution, it could be concluded that it paid great attention to the development
of children as conscious citizens, their education and work.

Formation and development of juvenile law in Ukraine

Turning to the consideration of the issue of the formation and development
of juvenile law in Ukraine, first of all we should point out that our state was not
independent for a long time since the Ukrainian lands were part of the neighboring
countries. At the beginning of the twentieth century Ukrainian lands were part of
the Russian and Austro-Hungarian empires.

The judicial system on the territory of Ukraine that was a part of Russian
Empire was formed in 1864 during the implementation of judicial reform in the
Russian Empire and was based on bourgeois principles. It allowed the juvenile
law of Ukraine to evolve, and the normative block of judicial reform in 1864, that
concerned the organization and competence of justices of the peace courts, laid the
foundations for the activity of juvenile courts in Ukraine. The justice of the peace
was called on to help resolve the legal conflict, to correct its negative consequences,
which fully met the tasks of juvenile justice. Thus, one of the legal acts that governed
juvenile courts in the Ukrainian lands that were part of the Russian Empire was the
Law “On Educational and Correctional Institutions for Minors” of April 19, 1909,
which defined the grounds for being placed in these institutions children under
investigation and accused children, homeless, children of beggars and vagrants [15,
p. 116].

The first juvenile courts in Ukraine appeared already at the beginning of the
twentieth century. They were established in Kharkiv, Kiev, Odesa, Ekaterinoslav
and Nikolaev until 1915 [19, p.6]. Such courts were created by the decision of
local self-government bodies (city duma and district zemstvos) and were financed
at the expense of the city budget. Functions of a juvenile judge were performed
by a specially appointed justice of the peace [15, p.115], that is, the juvenile court
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was a single person. At the same time, the elected nature of the post of the justice
of the peace gave the opportunity to elect persons who enjoyed the confidence
of the population and had the appropriate training for this post. Therefore, the
judges on juvenile cases became doctors, educators. Furthermore, probation
officers were invited as assistants to judges and they were paid at the expense of
the city budget. They were given a free hand to investigate cases and to take care,
trusteeship and maintain supervision. In juvenile cases there were no publicity,
no formal prosecution or protection (except in some cases), the procedures and
forms of the court were greatly simplified, therefore the consideration often
reduced to a simple conversation between a judge and a minor with the active
participation of the probation officer. A judge could use a considerable amount
of means of influence on a minor, of which, in particular, often (in 70% of cases),
tutorial supervision was used. In the case of appeal proceedings against minors,
they were considered at a special section of the general sessions preferably with
observance of special rules of proceeding. However, they had not find a reflection
(due to incomplete recognition) of a medical and pedagogical point of view, and
as a result, in the most severe cases (strong child deficiency), they were not yet
sufficiently equipped to be able to influence such juvenile remedial and educational
means [20, p. 170—-171].

So, as we see, the creation of juvenile justice on the Ukrainian lands that were
part of the Russian Empire did not have a centralized character. After the revolution
of 1917 juvenile courts were liquidated, and instead of them commissions on juvenile
delinquency were established.

In the Ukrainian lands that were part of the Austro-Hungarian Empire situation
with establishment of juvenile justice was different. Thus, the Ministry of Justice of
Austria created juvenile courts by circular on October 21, 1908 [25, p. 284]. In big
cities there were separate criminal and trusteeships courts. In the criminal court,
all juvenile delinquency cases had to concentrate in the hands of one specially
appointed judge for that purpose. In those courts, which simultaneously functioned
both as criminal and as trusteeship, crimes committed by minors were considered by
trusteeship judge regardless of jurisdiction. The second instance for juvenile courts
was the youth senate. Both the juvenile court and the youth senate should be placed
in separate from other institutions premises [15, p. 122—123]. However, Austrian
juvenile justice had certain negative aspects. In particular, due to the existence of
two types of courts (criminal and trusteeship), different types of measures were
used to the minors, moreover sometimes they were inappropriate. Thus, a criminal
judge could only use criminal-legal measures to a minor, while a trusteeship judge
was also an educator, that is, the practice of using education instead of punishment
could not be fully applied.

In 1919 the Ukrainian SSR was formed, in which the regulation of the rights,
freedoms of children and their protection became centralized. The juvenile policy of
those days was aimed to overcome the consequences of the famine and counteracting
homelessness, as children suffered greatly from certain events, namely the First
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World War, the liberation struggle, the epidemics of typhus and Spanish influenza,
the famine of 1921. Under the laws of the Ukrainian SSR the concept of “parental
authority” was abolished, and adoption was prohibited, which was explained by
the desire to prevent any exploitation of the child in the form of adoption and
the abolition of inheritance. For the first time in Ukraine extramarital children
and children born in marriage were equated in the rights by the Code of Laws on
Family, Care, Marriage and Civil Procedure Act of the Ukrainian SSR in 1926 [14,
p. 79]. One of the most progressive innovations was that the parental rights were
exercised solely for the benefit of children in the direction and within the limits
of the goals of the state and the state’s task of raising and protecting children’s
health (article 21). The Code stipulated that parents were obligated to take care of
minors, their health and physical development, and the direction of their education,
which corresponded to the goals and objectives of the state in relation to nurturing,
education and preparation for socially useful labor (article 16). Parents were obliged
to “defend the personal and property interests of minors and to represent them in
all cases and occasions” (article 17). In addition, for the first time this Act provided
for the possibility of depriving parental rights of motives for improper performance
of parental authority (article 25). Another innovation was the introduction into the
Soviet Ukrainian legislation of the institute of adoption.

Provisions of juvenile law were also presented in the acts of labor legislation.
In 1921 the general age of hiring was determined and legally fixed. It was 16 years,
in exceptional cases or as a result of the acute need for employment younger people
were accepted, but only with the permission of the Labor Inspectorate by the
decision of the commission on juvenile affairs. The General Labor Code of 1922
contained 25 articles on minors and adolescents. It also established a single age for
hiring as 16 years, younger children had the right to be hired only in exceptional
cases. Overnight and overtime work were prohibited, and the leave for minors was
twice longer than for adults. It should be noted that these progressive norms did not
apply to all working children, because their vast majority was engaged in agriculture,
which was considered extremely far from labor legislation.

In the departments of social education, special units of public assistance —
children’s social inspectorates were started by the Resolution of the People’s
Commissariat of Education of the USSR in 1920. They were entrusted with
identifying children who needed help; participation in measures to combat
homelessness and juvenile delinquency, in particular preventive; involvement of the
general population in work in this area [15, p. 130—131].

The decree of the Rada of People’s Commissariat of the Russian SFSR on
January 18, 1918 [7] stipulated that “cases of minors of both sexes under 17 years
old who were involved in socially dangerous acts should be conducted by a
commission on juvenile delinquency”. This commission was administered by the
People’s Commissariat of Public Awareness and included the representation of
three departments: social work, education and justice. A compulsory member of
the commission was a doctor. Some scholars argue that the commission on juvenile
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delinquency did not have real levers to counter juvenile crime, so this agency was
clearly unsuccessful [15, p. 131].

On March 4, 1920 a decree “On affairs of minors accused of socially dangerous
acts” was approved by the decree of the commission on juvenile delinquency of the
Russian SFSR due to replace the Decree of 1918 [8, p. 28—29]. Article 2 of this
Decree determined that minors were persons of both sexes under the age of 18. The
commission on juvenile delinquency was handed over to the People’s Commissariat
of Education. It could apply the following measures to minors:

— explanations, comments, suggestions;

— appointment to work or study;

— leaving for home;

— placement in the orphanage;

— placement in the orphanage for a morally defective or a medical institution of
the People’s Commissariat of Education;

— bonding to relatives;

— probation under tutor-supervisor [15, p. 131-132].

According to article 4 of the above-mentioned Decree affairs of minors aged 14
to 18 years were transferred to the People’s Court, if the commission on juvenile
delinquency found it impossible to apply medical and pedagogical measures to them.

This regulatory legal act was almost completely duplicated by the Decree of
the Council of People’s Commissars of the Ukrainian SSR “On the responsibility
of minors” of June 12, 1920 [9, p. 177—179]. In particular, in accordance with this
Decree, it was foreseen to establish interagency central and local commissions on
juvenile delinquency, determine their composition and competence. In 1921 by
Decree of the All-Ukrainian Central Executive Committee “On Measures to Combat
Childhood Unconsciousness” the powers of the commission on juvenile delinquency
were supplemented with the duty to consider and resolve cases of neglect, to take
care of children recognized as neglected, which meant appointment of supervision,
placement in educational institutions, and also to bring to the responsibility of
parents and guardians who did not properly fulfill their duties, because of their
fault the children remained unattended [15, p. 132]. Thus, Ukraine also made
positive changes to the legislation in relation to children. However, it should be
added that, on the one hand, the very fact of the creation of juvenile courts (which,
unfortunately, took place for a rather short time and of course should be considered
a drawback), could be regarded as a positive, even innovative, moment in the
development of juvenile justice in Ukraine. On the other hand, the fact that the
norms of juvenile law found their consolidation in other areas allowed to outline
unconditionally favorable trends.

Conclusions. Consequently, the development of juvenile law and juvenile justice
in some European countries and Ukraine in the last years of nineteenth century
and the beginning of the twentieth century were interconnected processes. The
establishment of the first juvenile courts in the world was very important for the
affirmation of the rights and freedoms of children, because through their activities
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it became possible to re-evaluate the behavior of children and review the nature of
child offenses, which allowed liberalization of juvenile justice. As a result, the forms
of legal proceedings, the types and terms of punishment, as well as the role and
responsibility of parents for the offenses of their children, changed. Besides that,
awareness of the peculiarities of human development at the stage of childhood and
the need for proper parental care and supervision of the child, but not control, began
to come. Such transformations in the philosophy of value attitude towards childhood
were reflected in the formation of juvenile courts, as well as in the constitutions
of the leading countries of the world in the first quarter of the twentieth century,
which justifiably recognized as one of the most progressive constitutions of their time
regarding the protection of the rights of children. It is arguable that the provisions
of the constitutions the Czechoslovak, Polish and Austrian republics influenced
the formation of a value attitude towards childhood, and their consolidation was
a significant step forward in the protection of childhood, because of this, the child
gradually ceased to be the subject of legal relationships, but became their subject.
Moreover, the boundless power of parents over their children was eliminated, but
their obligation to educate and develop their children appeared.

It is worth noting individually that the consolidation of the rights and freedoms
of children in Ukraine, the development of juvenile justice in Ukrainian lands dates
back to the beginning of the twentieth century, that is, during the same historical
period as in other leading countries of the world. This process was more progressive
in those Ukrainian lands that were part of European countries. In Ukraine, there
also were positive changes in the legislation, namely in the family and labor. This
example shows that Ukraine accumulated some historical experience in the field of
children’s rights and freedoms, and the advances and achievements of neighboring
European countries should become a model and an indicator of democratic change
in the state. It is strongly recommended to create child friendly justice system in
Ukraine. Nowadays in Ukraine does not exist an integral justice system for children
in conflict with the law as it was in analyzed European countries at the first third
of twentieth century.

References

1. Austria Constitution. (1920). URL: http://www.servat.unibe.ch/icl/au00000 .html.

2. Bruckmiiller, K., Schumann, S. (2015). Of Justice and Juveniles in Austria: Achievements
and Challenges. Juvenile Justice International Perspectives, Models, and Trends. J.A. Winterdyk (Ed.).
London: CRC Press, ch. 2, 25-55.

3. Calda, M. (1999). Constitution-Making in the Post-Communist Countries: A Case of the
Czech Republic. URL: just.wz.cz/old_web/PM229 Calda_Constitution Making.pdf.

4. Carrie, J. Petrucci, Rubin, H. Ted. (2004). Juvenile Court Bridging the Past and the Future.
Juvenile Justice Sourcebook: Past, Present, and Future. Albert R. Roberts (Ed.). London: Oxford
University Press, part 111, ch. 11, 247-288.

5. Case, St., Creaney, S., Deakin, J., Haines, K. (2015). Youth Justice: Past, Present and Future,
British Journal of Community Justice. British_Journal of Community Justice, vol. 13(2), 99—110.

6. Constitution of the Republic of Poland. (1921). URL: http://libr.sejm.gov.pl /tek01/txt/kpol/
€1921.html.

64 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2020. Bun. 150



Omarova A. Formation and development of juvenile lawin Europe and Ukraine in the first third of the ...

7. Dekret SNK RSFSR “O komissiiah dlia nesovershennoletnikh”. Sobranie uzakonenii i raspori-
azhenii rabochego i krestiyanskogo pravitelstoa, 16, art. 227.

8. Dekret SNK SSSR “Pro dela nesovershennoletnikh, kotorie obviniaiutsia v obshestvenno
opasnikh deistviiakh”. Deti gulaga. S.S. Vilenskii and others (Eds). Moscow: MFD, 28—29.

9. Dekret RNK USSR “Pro vidpovidalnist nepovnolitnikh”, 1, Borba s prestupnostiu v Ukrainskoi
SSR (VSH MOOP USSR 1966), 177—179.

10. Diblikovd, S., Karabec, Z., Vlach, J. and Zeman, P. (2011). Criminal Justice System in the
Czech Republic. Prague.

11. Gorove, St. (1954). The new polish constitution. Washington University Law Review, vol. 1954,
issue 3, 261-282.

12. Illner, M. The Czech Republic: Local Government in the Years after the Reform. (2011). The
Oxford Handbook of Local and Regional Democracy in Europe. Frank Hendriks, Anders Lidstriim, and
John Loughlin (Eds). London: Oxford University Press, part VI, ch. 2, 505-528.

13. Kerber-Ganse, W. (2015). Eglantyne Jebb — A Pioneer of the Convention on the Rights of the
Child. International journal of children’s rights, vol. 23, 273-282.

14. Kodeks zakoniv pro simiu, opiku, shliub i akti gromadianskogo stanu USSR. (1928). Zbimnik
chinnogo v USRR zakondavstva pro opiku, pikluvatelstoo na zasinovlennia GM Pokornii (Ed). Kyiv: Vid.
Vseukr. T-va “Get nepismennist”, 79 [in Ukrainian].

15. Krestovska, N.M. (2008). Yuvenalne pravo Ukrainy: istoryko-pravove doslidzhennia. Odessa:
Feniks [in Ukrainian].

16. Kuklnk, J. (2015). Czech Law in Historical Contexts. Prague: Karolinum Press.

17. Kusa, D., Nurse, A.M. (2015). Juvenile Justice in Slovakia. Juvenile Justice International
Perspectives,Models, and Trends. J.A. Winterdyk (Ed.). London: CRC Press, ch. 12, 295-321.

18. Lachmayer, K. (2019). The Constitution of Austria in International Constitutional Networks:
Pluralism, Dialogues and Diversity. National Constitutions in European and Global Governance: Democ-
racy, Rights, the Rule of Law National Reports. Anneli Albi and Samo Bardutzky (Eds). Berlin: Asser
Press by Springer, 71271-1322.

19. Levitanskii, V.M. (1915). Besprizornye deti i voina. Deti i voina. Moscow: I KFO, 6-20 [in
Russian].

20. Lublenskii, PI. (1923). Borba s prestupnostiu v detskom i yunosheskom vozraste (socialno-
pravovie ocherki). Moscow: Yul PC]J [in Russian].

21. Lukas,I. (1939). Prevention of Juvenile Deliquency and Crime in Austria. Journal of Criminal
Law and Criminology, vol. 29, 689-707.

22. Mahood, L. (2008), Eglantyne Jebb: remembering, representing and writing a rebel daughter.
Women’s History Review, vol. 17, 1, 1-20.

23. P6rkonyi, E. (2019). Three Faces of the ‘Post-Socialist’ Juvenile Justice Systems. Youth Justice,
vol. 19(3), 222-237.

24. Roberts, A.R. (2004). An Overview of Juvenile Justice and Juvenile Delinquency. Juvenile
Justice Sourcebook: Past, Present, and Future. Albert R. Roberts (Ed.). London: Oxford University
Press, part I, ch. 1, 5-40.

25. Rubasheva, A.M. (1912). Osobie sudi dlia maloletnikh i sistema borbi s detskoi prestupnostiu.
Vol. 1: Amerika, Angliia, Germaniia I Avstriia. Moscow: Izdanie Moskovskogo Mirivigi Sudii po delam
o maloletnih [in Russian].

26. Stando-Kawecka, B. (2006). Continuity in the Welfare Approach: Juvenile Justice in Poland.
International Handbook of Juvenile Justice. Josine Junger-Tas, Scott. H. Decker (Eds). New York:
Springer, part III, ch. 14, 351-376.

27. Swianiewicz, P. (2011). Poland: Europeanization of Subnational Governments. The Oxford
Handbook of Local and Regional Democracy in Europe. Frank Hendriks, Anders Lidstrum, and John
Loughlin (Eds). London: Oxford University Press, part VI, ch. 1, 480—504.

28. The Declaration of the Rights of the Child. (1924). URL: http://cpd.org.rs/wp-content/
uploads/2017/11/01__ Declaration_of Geneva_1924.pdf.

ISSN 2414-990X. Problems of legality. 2020. Issue 150 65



TEOPIA TA ICTOPIA BEPXABU | [TIPABA

29. The constitution of the Czechoslovak Republic. (1920). URL: https://archive.org/details/
cu31924014118222 /page/n9.

Omaposa A. A., KaH[nuJaT IOPUJAMYCCKUX HAYK, aCCHCTEHT Kadenpbl MCTOPUU TOCYAApCTBA U
npaBa YKpauHbl U 3apyOekHbIX cTpaH, HanmoHanbHbIl 10pujnueckuil yHuBepcuTeT uMeHu Spociasa
Mynporo, Ykpausa, I. XapbKOB.

e-mail: ayselka0612@gmail.com ; ORCID 0000-0002-9162-0525

@opmupoBaHne U pa3BUTHE IOBeHaTbHOro mpaBa B EBpome u B Ykpaune B mepBoii Tpetu
XX Beka

Hccenedyemest onvim cosdanust cydoe onst necosepuennoiemnux 6 Ascmpuu, Benepuu, Qexociosa-
yxotl Pecnybauxe, Hoavwe u Yepaune. Boioop KoHKpemuvlx e8pONeticKux cmpan 0CHOBbIBACMCsL HA UCTO-
PUUECKUX OMHOWEHUSX U CBS35X MOy numu u Ykpaunoil. Tax, sanadnoyxkpaunckue 3emiu O1Umeivhoe
8peMs 6X00UNU 8 COCMAB BLIUUENEPEUUCTEHHBIX eBPONCIICKUX Cmpan. Paccmampueaemcst noiodxicenust kou-
CIUMYUUIL YKA3AHHBIX e8PONeliCKUX cmpan nepeoti mpemu XX 6exa, Kacaiouuecs npas oemeil, a maxice
UX 3aKpeniienue 6 OMpacie6om egPONeicKoM U YKPAuHCKoM 3akonodamenvcmee. B pesyivmame 06006-
wenus. onvima Aecmpuu, Benepuu, Yexocnosaukoii Pecnyonuxu, Iorvwu u Ykpaunot Oanvt pexomenoa-
UUU NO COBEPUEHCMBOBANUIO NPEONUCAHUTI HOPMAMUBHO-NPABOBHIX AKMO8 NO BONPOCAM NPA8 pebeHKa
U npuBedeHUs: UX 8 COOMBEMCMEUE C e6PONEUCKUMIL.

KimoueBble cioBa: 10BeHAJIbHOE IPABO; IpaBa HECOBEPIIEHHOJETHUX; IOBEHAJIBHBIN CYII; 10Be-
HaJIbHAsl IOCTUIIMS; KOHCTUTYIHS.

Pexomenmosane nuryBanusa: Omarova A. Formation and development of juvenile law in Europe
and Ukraine in the first third of the twentieth century. IIpo6remu saxonnocmi. 2020. Bun. 150.
C. 53-66. doi: https://doi.org/10.21564,/2414-990x.150.209283.

Suggested Citation: Omarova, A. (2020). Formation and development of juvenile law in Europe
and Ukraine in the first third of the twentieth century. Problemy zakonnosti — Problems of Legality,
issue 150, 53—66. doi: https://doi.org/10.21564,/2414-990x.150.209283.

Haodiiuna 0o pedxonezii 03.08.2020 p.

66 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2020. Bun. 150



HVBUIbHE ITPABO
I HNBIJIBHWVN ITPOLIEC

KapHayx borgaH lNeTpoBuy,
KaHouoam 1opuou4HUX HayK,

doyeHm Kagheopu yuginbHoz2o npasa Ne 1,
HauyioHanbHul topuduyHUll yHigepcumem
imeHi Apocnasa Myodpoeo,

YKkpaiHa, m. Xapkie

e-mail: karnaukh.bogdan@gmail.com
ORCID 0000-0003-1968-3051

doi: 10.21564/2414—990x.150.209744
YAK 347.5

HAAANLLUKOBA INMPUYNHHICTDb Y AEAIKTHOMY T1PABI

Cmammio npucesueno npobiemi HaOIUWKO80L NPUUUNHOCTL: 60HA GUHUKAE, KOAU € 061 abo Oivuue
100k, KOJCHA 13 aKxux noodunyi 6yia 6 docmamuvoio 0L HACMANHs Ne6HOZ0 HACLIOKY. Y maxux eunao-
KAX 3aCOCYBANHS Mecmy <aKkOu ney 0ae Xubno 3anepeunuil pe3yivmam yKasylouu, wo JIcoona is nooii
He € npuuuno Hackioxy. Lo npobremy moice 6ymu pose’sisano 3a donomozoro mecmy NESS (neobxiona
yMmosa docmamunozo Habopy). 32i0HO 3 yuM MeCMoM neeHa 00CMABUHA € NPUYUHON HACLIOKY, KU
BOHA 6X00UMD K HEOOXIOHULL elemMenm 00 MHONCUHU 06CMABUH, OOCMAMHBOL 0N HACMANHSA 610N06I0H020
nacaioky. Ilpu upomy 6 peaivrnomy ceimi doCmammix MHoNCUH Moxce Oymu KilvKa.

Kio4oBi cioBa: MpUYMHHICTD; MPUYMHHII 3B I30K; HAUIUIIKOBA IPUYMHHICTD; TECT «sIKOU Hey;
tect NESS.

Kapnayx b. II., xanguaat 0pundeckuxX Hayk, JOLEHT Kadeapbl TPakJaHCKOro TpaBa Ne 1,
HammonanpHeiii fopundeckuii yauBepcuTeT nMenn fpociasa Myzaporo, Ykpanna, T. XapbKOB.
e-mail: karnaukh.bogdan@gmail.com ; ORCID 0000-0003-1968-3051

M36bITOYHAA IPUYUHHOCTD B J€JIMKTHOM IIpaBe

Cmamovsi nocssuena npobieme u3obimounoll NPULUHHOCIIL NOCACOHSIS UMEem MeCmo, K020a ecnb
0sa (unu 6onee) cobvimust, Kaxrcooe U3 KOmopvix camo no cebe 6o Ovl QOCMAMOUHbIM LS BOZHUKHO-
6enus. onpedeiennozo nociedcmeus. B maxux cayuasx npumenenue mecma <eciu Ovt He> 0aem JLOHCHO
OMPULAMETLHBLIL PE3YAbMAm, YKA3blEAsl, YMO HU 00HO U3 COObIMULL He SGIAeMCS NPULUNHOLL CAeOCTNEUSL.
Ima npobrema moxcem 6oimv pewena ¢ nomouypio mecma NESS (neobxooumoe yciosue docmamou-
1020 nabopa). Coenacho smomy mecmy onpeoeiennoe 00CMmosmenscmeo A6AACmcs NPUUUHOL NOCieo-
CMBUSL, eCl OHO BXOOUM KAK HeOOXOOUMbLIL JNeMEHM 6 MHONCECMEO, OCMAMOUHOe Olisk HACTYNICHUS.
coomsemcmeyiouezo nociedcmeust. lIpu smom 6 peanviom mupe 0CmamounHbix MHONCECME MOXNCem Obimb
HECKOIbKO.

© Kapnayx b. I1., 2020 67



LUBIJIbHE MPABO | UBIJIbHUW NMPOLJEC

KioueBble ciioBa: IIPUYMHHOCTD; MIPUYMHHAS CBsA3b; M30bITOYHASA TIPUYUHHOCTD; TECT <€CJIN Obl
He»; tect NESS.

Bcmyn. 3a3suuaiil Hi B KOTO He BUHUKAE CYMHIBIB, 1110 TECT «sIKOU He» € BaJIi/l-
HUM TECTOM Ha MPUYMHHICTD: y TePeBaskHill GiIBIIIOCTI BUMAIKIB IOTO 3aCTOCYBaHHS
JIa€ pe3yJIbTart, 10 aJeKBaTHO BijoOpaskae MIMCHUI CcTaH pedeil i 3a70BOJIbHSIE
norpebam cynoBoi mpaktukw [1, ¢. 383; 2, ¢. 157, 159; 3, c. 1016; 4, c. 16; 5, c. 1775].
3riIHO 3 UM TECTOM [IJIsi TOTO, ab¥ BCTAHOBUTH, YM € Ta abO0 1HINA OISt IPUIH-
HOIO TIEBHOTO pe3yJIbraTy, OTPiOHO JaTh BiANOBIAb Ha 3anuTaHHs: «Yu HacTaB 61
pe3yJibraT, sKOU He 115 OIisi?». SIKINO BiAMOBIAL «TaK», TO MPUYINHHOTO 3B'SI3KY MiXK
MTOJII€I0 1 Pe3yJITATOM HEMAE, 1 HaBMAKW. Y KOHTUHEHTAJIbHIN MPAaBOBIN TPauIlii 1ei
TECT Ha3WBAIOTh conditio sine qua non, 1Mo 3 JATHHH ITEPEKIATAEThCS K «HeoOXiaHa
yMoBa». Biamosiguo mo ct. 3:101 [IpunHiumis €eBpomnelichbKOro AeJiKTHOTO TTpaBa
«JlistibHiCcTh 200 ToBeAiHKa (Hagax — Ais/IbHICT) € IPUYMUHOIO IIKOIM IIOTEPIILIOTO,
SIKINO 32 BIZICYTHOCTI TMi€T MisLIBHOCTI KO/ 6 He BUHUKJIAa». A MisK TUM y TaKCOHOMIi
JIeJIIKTHUX CIIPaB TPAILIAIOThCS BUIAIKU, KOJU TECT «IKOM He» pae 306iit. Tak, Koau
HACJIIOK BUKJIMKAETHCS 10 KUTTS OJpasy ABoMa (4 Oijiblie) mapajieabHo JiIounMu
JOCTaTHIMU TIPUYUHAMHE, TECT «IKOU He» MapaoKCaIbHO BKa3y€e Ha Te, 10 JKOIHA i3
MIPUYUH He € MPUYUHOIO, OCKIJIIBKY T0/I0 KOXKHOI i3 TPUUUH CIIPABEJIMBO CKA3aTH,
110 i 6e3 Hel Hac/IiIoK Bee 0HO 6 HacTas. Taki BUIAJAKK AicTajy B HAYI ClieliabHy
Ha3By — <«HAJIMIIKOBA IPUYUHHICTb>.

Ananiz ocmannix docnioxcensv i nyonixayii. I1pobiemi HaJIUIIKOBOI TPUYMH-
HOCTI BijIBe/IeHO YijibHe Miciie B poO0OTax HU3KK yueHuX, cepes sikux mparit I. Tapra
(H.L.A. Hart) it E. Onope (A. M. Honoré) [1], /I:x. Crerurron (J. Stapleton) [6; 7],
P. Paiita (R. Wright) [5], A. Bexra (A. C. Becht) it ®. Misrepa (FE. W. Miller) [8],
JI. Tpina (L. Green) [9], Tx. Ilacdepa (J. Schaffer,) [10] Ta in.

Mema uiei cmammi — npoanasnizyBaTy (HabyJH, M0 BTLTIOTH TPobIeMy Hal-
JIUIITKOBOI TIPUYUHHOCTI, i BUBHAYUTH JOKTPUHAIBHII IHCTPYMeHTApiii, skuii OyB 61
MIPUAATHAM JIJISI 33/I0BIJTLHOTO 1X BUPINEHHS.

Buxnao ocnoenozo mamepiany. 3acTOCYBAHHS TECTY «sIKOU He» 1O CYTI MMOJISI-
ra€ y MOPIBHSAHHI /IBOX CBITIB — PEAJbHOTO 1 TIIOTeTUYHOIO, KU y LIJIOMY TaKWUil
JKe SIK 1 peaJlbHUH CBIT, 32 BUHATKOM OJIHIET TIOJIiT, KOTPY MU MiI03PIOEMO SIK TPUINHY
MEBHOTO HACJIJIKY i Yepes3 Te TepeBipsieMo 3a J0MoMOToIo TecTy |6, ¢. 433, 435, 441,
444; 11, c. 2168]. Kosm iinernbes, ckaskimo, ipo JATII, Mu mopiBHIOEMO peayibHUI CBIiT
i3 TIIIOTETUYHUM, Y SKOMY BOJIi}l He MepeBUILYBaB IBU/KICTb. SIKIIO HABITH Y IIbOMY
rinorerruromy csiTi JITII maso 6 micue, To e 3HaunTh, 1m0 JATII cramocs 3 sKoich
IHIIOT IPUYMHM, a HE Yyepe3 NePEeBUILCHHST TBUIKOCTI.

st HaIMIIIKOBOT IPUYMHHOCTI XapaKTepHO Te, 110 B IilIOTETUYHOMY CBITi,
1110 13 HOIO MM BMKJIOYKJIM I[iKaBy /I Hac 0OCTaBUHY, HACJILOK BCe OJHO MaB
61 Miclie, He3BasKalOUM Ha Te, 110 B PeaJbHOMY CBiTi mOCHifKyBaHa oOGCTaBMHA
6e3CyMHIBHO IOCIIpUsiia HacTaHHIO (Bigirpaia meBHY PoJib Yy HACTaHHi) pe3yJib-
tarty. PO3pi3HAIOTh cCMMETPUYHY 1 acUMEeTPpUUHY (BUTIEPE/PKAIOUY) HAJTUIIKOBY
MIPUYUHHICTb.
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CuMeTpuyHa HA/UIMOIKOBA MPHYMHHICTb. KylacMYHUM TIPUKJIAIOM CUMETPUY-
HOI HQJIJIMIIIKOBOI TPUYMHHOCTI € BUIAJIOK, KOJU HA OJJHOMY II0JIi B PI3HUX MiCIISIX
cTatoThest Bi moxkesxki. [Tomym’st 000X MOXKEK PO3MOBCIOIKYIOTHCS 1 1MOJIe BUTOPAE
BIIIEHT, aJie TIPU 1[bOMY Bi/IOMO, 1110 HaBiTh OJHi€l mosKesKi (Oy/1b-sIKOi 13 ABOX) OyJI0
6 JOCTaTHBO, JJIs TOTO, abu 3ropijo Bee moJe [5, c. 1786; 11, c. 2164]. Y mxitepaTypi
HABOAATHCS TaKOXK 1HIIN MOIOHI IPUKIAAN: KO XyJraHu KUAAIOTh JBI LErJIMHN
y BITPUHY i BOHU BJIYYalOTh y CKJIO OJHOYACHO, podbuBatoun ioro [10, c. 23]. Abo
JIBA MUCJIVBIII Yepe3 HeOOepeKHICTh OIHOYACHO MOIIJISTIOTH ¥ TYPHUCTA, i IPH HOMY
KO’KHA 13 JIBOX KYJIb 3aBJIa€ YITKOJKEHHSI, HeCyMicHe 3 JKUTTAM [6, c. 438; 7, c. 474].

Y HaBe[leHUX TPUKJIAAX TECT «SKOM He» MOKA3YeE, MO JKOJHA i3 BOX 0OCTaBUH
He € IPUYMHOI0 IKO/AM, ajisKe HaBiTh 3a ii BiZcyTHOCTI mKoga O yce OJHO HacTaja
(skozHa i3 06CTaBUH He 3a/[0BOJIBHSIE BUMOTY, 1110 Oe3 Hel mKoga OU He HacTaa).

Tak, HanTpWKJIa/, y BUTIAZIKY 13 IBOMA TTOKEKaMU PEATbHIH CBIT S BKITIOYA€E TaKi
obcrasunm: moxexa Ne 1 (c,), moxexa Ne 2 (c,), eBHa BOJIOTICTh HOBITPA (C,), TIeBHA
TemIiepaTypa ToBiTps (¢,), NEBHUI HAIIPSMOK BIiTpPY (C,), IEBHA MIBUKICTD BITPY (C;),
HEBHUIA CTYIHD A03PiBaHHA MIIEHUIl Ha 1o (¢,) i tak gani (..c ). IopisHaBmm
peanbuuit cBiT S i3 Timorermynum cBitom S, y axomy noxexi Ne 1 (c,) ne Gymo
(85 /8 ={c,}), pobumo BHUCHOBOK, 1m0 TIoxkexka Ne 1 (c,) He HeoOXizHA /I 3TOPSHHS
nous (q), a, OTXKe, 3TiHO 3 TECTOM «SIKOU He» BUXOAUTh, 10 BOHA He € IPUYMHOIO
3rOpstHHs 10JisT (B, Tabsminio). Te 5k came cTocyeThest 1 moskexi Ne 2.

S S
{c,, ¢y €y €y €5 € Con €} {€, €4 €y €y Cy €5 C)
q q

VTiM Takuit pe3yasTaT € XUOHO 3allepPedHIM, aJKe IIJIKOM OYEeBU/IHO, IO KOKHA
i3 JIBOX MOKEXK Bijlirpajia poJib y HACTAHHI KiHIIEBOTO Pe3yJibTaTy.

[I1o6 YHUKHYTH I[OTO MAPaZOKCy, B HAYIli OYJIO 3alPOIIOHOBAHO AEKiJIbKa i/
xo/iiB. [lepmmii i3 HUX MOJIATAE€ B YTOUHEHH] OTIUCY MTKOAW. 3Ti/THO 3 IUM TTiX0/I0M
SK MTKOLY CJIIJT PO3TJISJIATA He TMPOCTO «3TOPijie Mojiey, a <IoJie 3ropije TOUHICIHBKO
Tak, K BOHO 3TOPiJiO», BPAaXOBYIOUN PO3TAITyBAaHHS KOKHOI BYTJMHKH i KOXKHOI
OWJIMHKK Ha 3rapuiii.

3a UM IAXO0M y TeCT «sIKOM He» MPOIMOHYETHCS BHECTH SIKOMOTA OiJibIie
KOHKPETUKU: 3aMiCTh TOTO, 11100 3anutyBatu «Uu 3ropisio 6 mose, sskOu He TOKeKa
Ne 1?5, nponionyeTbest 3anutyBati «Uu 3ropisio 6 Mojie TOYHICIHBKO TaK, sIK BOHO
3ropisio, sk6u He noxkesxka Ne 1?». Ha nepumii morysi, miaxiz He mo30aB/ieHuil Cryi-
HOCTI, a/yKe PO3TIOBCIO/KEHHST BOTHIO Y BUTIA/IKY 3 IBOMA TTOXKEKaMU 1 Y BUTIAJIKY 3
OJTHIEIO TIOJKEsKEI0 — OyJI0 O Pi3HUM, a, OTIKe, 3rapullla TAKOK Maji O PISHUI BUTJISI,
SIKIIO TTOPIBHIOBATH 1X, 6€py4H J0 yBarm HalapiOHimi MikpocKomivni gertami |8,
c. 18]. (Tak camo, BiTpuna Gysia 6 po3buTa Ha CKJISHKM iHIIOI KiJIBKOCTI, po3Mipy i
(opmn).

[Ipore migcraBoio s TIpe IBJIEHHST TTO30BY € SKPa3 TaKW MPOCTO «3TOpiJie
moJie», a He Te, M0 3rapullle BUTJALAE TaK, a He iHakmie. binmbire Toro, ysBiMo, 110
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paHitiie, /10 TOXKEXK, MiIPSIHUK BCylleped yMOBaM JIOTOBOPY 3acCisB I0Jie He 3i CXOIy
Ha 3axij, a i3 miBHOYI Ha miBAeHb. Ile Takox BIIMHYJI0 O Ha Te, SIK BUIJISAAATUME
3rapwiie, aje He MOJKHA CKa3aTH, 10 HeHaJIe)XHe BUKOHAHHST YMOB JIOTOBOPY MiAPSI/I-
HUKOM Y IIbOMY pa3i € NPUYMHOIO IIIKO/, 3aB/IaHO] BJIACHUKOBI MOJIS.

[Ile oxana mizcraBa /I KPUTUKU TMHXOY 3aCHOBaHA Ha TOMY, 1110 € BUIIQ/IKH,
KOJIN TITKOJ[a 3aJUIIAETHCSA TOUHICIHBKO TAaKOIO, HaBiTh y TIMIOTETUYHOMY CBITi, y
SIKOMY MU BUKJIOYHJIN OfHY i3 obctaBuH [12, ¢. 83-95]. IIpukmagzom mMoxe OyTu
BUTIA/IOK, KOJIM JIBOE TMAXPaiB HE3aJTeKHO OWH BiJl OHOTO CXUJLIOTH TOTEPITIOTrO
npugbat akiii 30mtkoBoro ToBapuctsa [11, ¢. 2167]. ko npumycTuTy, Mo KoKeH
i3 IBOX MIaxpaiB HaBiTh MOOAMHII OYB JOCTATHBO TEPEKOHIMBUM, 100 MOTEPITiIIiT
VKJIaB JIOTOBIp, TO B TaKOMY pa3i IKOJa — Ile BTpaTa iHBECTOBAHMUX KOIITIB, 1 114
IIKO/Ia 3AJIUIIAETHCS TAKOIO K 1 B TIMOTETUYHOMY CBiTi, Y SKOMY MU ITPUITYCKAEMO,
110 Ha MOTEPIJIOTO BIJIMBAB TIIbKU OJMH IaxXpaii.

€ me oaun noxibHmit npuitoM. Bin Takox 1epenbavae KOHKPeTU3allilo, ajie He
XapakTepy KoM, a croco0y il BuHUKHeHHs. To6To cix 3anutyBatn «Uu HacTas
6M HACJIJIOK TOJI 1 TaK, sIK BiH HacTaB, sKOM He Ta abo iHma obctaBuHa?> [/lus.: 1,
c. 124-125, 235; 13, c. 689; 14, c. 173—-174; 15, c. 7; 16, p. 1020]. 3acTocoBHO 110
JIBOX TIOJKEK MUTaHHA OyJ10 6 TakuM «9u 3ropiso 6 moJie y Takuii-To 4ac Biji pO3IIOB-
CIOJKEHHS JIBOX MOKeXK, IKOU He OyJo moxesxi Ne 1?». 3BicHo, 110 BiAIOBiAb 3ame-
peuna: mojie 6 3ropino 6id oduici noxexi (i, HanesHe, ¢ inwui yac). Oxuax P. Paiit
CJTYTITHO 3ayBaKy€E, 110 3a TAKOTO ITiZIXO/Ly Ma€ MicIle IOKa3yBaHHs yepe3 TaBTOJIOTIO,
OCKIJIBKH 3alTUTaHHsI T€CTY YMHUCHO C(HOPMYTIHOBAHO TaK, MO0 OTPUMATH TOTPIOHY
BiZIMOBIzb [, c. 1778]. Biache, B caMmoMy 3amuTaHHi yke MA€ThCsT BiIIOBI/Ib, O3asIK
y HBOMY CTBEPJIXKYETBCSI, TI0 TI0JIe 3TOPII0 «8i0 ABOX TIOKEK», a Tl€ 03HAYAE HE 10
iHIIIE SIK Te, 0 Ha AYMKY 3allUTYI0UYOrO MOJIE 3TOPII0 6HACAIO0K TBOX MOKEXK.

[TapagokcanbHU#l pe3yJsibTaT y BUNAJKY 13 /IBOMA TOKEXKAMU, SIK 1 B 1HIINAX
BUMA/IKAX HA/JTUIIIKOBOI TIPUYMHHOCTI, 3yMOBJIEHUI THUM, IO TECT «sIKOU He» i/eH-
TrdiKy€e sIK IPUINHY HeoOxioHy yMoBY pedyssraty. OMHaK, KOJU HAEThCS PO Hajl-
JIMIIKOBY IIPUYMHHICTb, ABI 00CTaBUHU AyOII0I0Th OHA OAHY TaK, IO JKOIHA 13 HIX
He € HeoOXiHoM. Takoro XMOHO 3aIepevyHOro pe3yabrary MoxkHa 6yJ0 6 YHUKHYTH,
AKOM TeCT MOCTYJII0BAB IPUYMHHICTD Yepes3 MOHATTS docmammuboi ymosu. OpHak piu
y TOMY, 1[0 O/iHa €IMHA 0OCTaBUHA BKpal PiZIkO (SIKIO B3araji KOJN-HeOyIb) MOKe
GyTH 0CTaTHBOIO J7Ist pesyJibrary. JlificHo, ormcyioun $habysy cioBaMu, MU BKa3aJIH,
1[0 KOKHOI OKpPeMOi ToxKeski Oysio 6 «1ocTaTHbO», abu yce moJie 3ropino. OpHak
HacIpaB/ii Majocsl Ha yBasi, 1[0 TMOXeKa € JA0CTaTHHOIO, SKIO CIPUNMATUA PEITy
oOcTaBWH 32 MaHicTh (BOJIOTICTH 1 TeMIEpaTypy TMOBITPS, MBUIKICTh i HATPSIMOK
BITpY, CTYMiHb M03pPiBAHHS TIIEHUTII 1 T. 7.). O4eBUIHO, MO TiJ Yac 3JIUBU TTOXKEKA
6 He po3mnoBcIoaUIacs Ha Bee mogie. Toxk camoi moskeski (Ne 1 um Ne 2) HeocTarHbO
JUUIS1 3TOPSIHHS yCbOTO ToJIs1 (aJKe MOKJIMBUM € CBIT, Jle TIoXKeXa €, aje IoJe He
3ropae BleHT). Hacnpaszi 1ocTaTHbOIO YMOBOIO 3TOPSIHHSI YCHOTO TOJISI € TeBHA
MHOKMHA 00CTaBUH, HEOOXIHUM eJleMeHTOM Kol € moxexa. Ile mobpe BUIHO i3
Oi/IbII TOYHOTO OIMCY PeaNbHOTo CBIiTY Yepes Joriuny dopmyay S = {c,, ¢, ¢, ¢,, C;,
Cg Cponr C, )
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Cunres HeoOXigHOCTI i gocTaTHOCTI HocsaraeThest yepes Tect NESS (HeoOxigHmii
eJIEMEHT JIOCTaTHhOTO HabOpYy), sikuil ymepiie OyB chopmyaboBanuii I. Taprom i
E. Onope i gicraB nopasmbuioro po3Butky B poborax P. Paiita [5; 17; 18]. Tect NESS
MOCTYJTIOE€ TIPUYMHHICTD HE BUKJIIOYHO Yepe3 TOHSATTS HeOOXiTHOI YMOBH, a TIi/Io-
PSIIKOBYIOUM HeoOXifHiCTh mocTaTHOCTI [5, ¢. 1803—1804]. 3aBasiku 11boMy BiH OLIBIIT
TOYHUIL, HI’K TECT «sIKOU He», i 32 HOTO JOTIOMOTOI0 MOKHA JIATH Pajly BHUIAJKaM
Ha/IJIMIIKOBOI TPUYUHHOCTI.

3riguo 3 Tectom NESS «gpocaijzkyBana o6cTaBuHa € NPUYMHOIO TTEBHOTO
HACJI/IKY, SKIIO 1 TIIBKY SKIO BOHA OyJia HEOOXIHUM €JIeMEHTOM MHOKWHU JIific-
HUX 00CTaBUH, A0CTATHHOI [T HACTAHHS BiAMOBIAHOTO HacaiAKy»> |3, c. 1790]. Ilpu
L[bOMY CIIel[iaJIbHO HAroJIOIIY€EThCH, 1110 B PeaJbHOMY CBiTi MOKYTb CIIiBICHYBaTH
OJTHOYACHO JIEKiJTbKA IOCTaTHIX MHOKUH.

Otxe, 3rigao 3 rectom NESS y Meskax MHOKHUHU 0OCTaBUH PeasibHOTO CBITY
§={c, ¢, ¢, €, € €y Coon €} MAEMO BHOKPeMUTH TiaMHOKMHY U (1€ U c ), sKa
€ JIOCTAaTHBOIO JIJISI HACTAHHA TEBHOTO HacHiAKy (g). ¥ TakoMy pasi MPUYMHOIO
HACJIZIKY CJTi/l BBKATH KOXKHY 00cTaBuHy (C ), IKA € HeOOXiZIHIM eJIeMEeHTOM JI0CTaT-
npoi mizvmuoxkuun U. To6To ob6cTaBuHA ¢, € NPUUMHOIO, AKIIO B Pa3i ii BUK/IIOYeHHS
nigmuoskuHa U nepecrae OyTH JOCTaTHBOIO IS BIATIOBiAHOTO Hacigky. To6To c,
€ IIPUYNHOIO ¢ SKIIO:

c.eUne(U=g)n(~{U/c)=q)).

Tak, y BumajKy i3 BoMa MokeskaMu B MeKaX PeasibHOTO CBITY § MU MOXKEMO
BUOKPEMUTH MiAMHOKUHY U, 10 AKOI BXOANTD Tinbku moxkexa Ne 1 (c,) 1 Biamosinmi
HPUPO/IHI YMOBU: BOJIOTICTH TOBITPA (C,), TeMIepaTypa ToBiTps (¢,), HAPSIMOK BiTPY
(¢,), mBUAKICTD BITPY (C), CTYIIHD M03PiBaHHS MIIeHUIl Ha noi (¢,). s miamuo-
JKMHA € JI0OCTATHBOIO [IJIsT HACTAHHST HACJI/IKY, OCKIJIBKU He MOKe OyTH Tak, 1mob yci
oOCTaBUHU TH€ET MAMHOKUHN OyJId HASIBHUMH, ajie TIPU I[bOMY [0JIe He 3TOpiJo.
Boanouac akmo i3 miaMuoxkunu U, BUKIIOYUTH MOKeXKY (C,), TO MHOXKMHA Iepe-
cra€ OyTH J0CTaTHBOIO JIJIs HACTAHHS HACHiAKY. TAKMM YMHOM, CJIiJi BUCHYBAaTH, 1[0
noskeska Ne 1 € mpuIrHOIO 3ropsiHHA 10JIs. AHAJIOTIUHI MipKyBaHHS 3aCTOCOBHI 1 /10
noskexi Ne 2. Tox y xinmeBomy mizncymMKoBi 3riziHo 3 Tectom NESS kosxHa i3 mosxesx
BU3HAETHCS TPUIMHOIO 3TOPSHHS TTOJISA.

Tect NESS nomyckae, 1110 i3 MHOKUHI 00CTaBUH PEATHLHOTO CBITY MOKHA CKOM-
MOHYBATH JIEKIJIbKA MTIMHOKIH, IOCTATHIX JJISI HACTAHHS TOTO ab0 iHIIOTO HACJIIKY.
VaBimo, 110 Tpoe Jojeil obinepsncss 06 aBToM06iJb, BiH TOCYHYBCS i PYXHYB 3i
cTpiMkoro cxuay |7, c¢. 475; 11, ¢. 2172]. Sdxmo npunycTuTu, Mo AJast Toro, abu
HOCYHYTH aBTOMOO1/b, OYJIO I0CTaTHHO Baru ABOX JIOJEi, TO icHye Tpu KoMmOiHalii,
KOJKHA 3 AKUX Oysa 6 goctaTHboO (Teplia JIoAnHa i3 APYrolo, Tepiia i3 TPeTholo,
apyra i3 Tperboto). Takum dnmHOM, X0ua /il KOKHOI OKpeMoi JIIoAuHu He Oy aHi
HeOOXIiTHUMU, aHi IOCTATHIMY JIJTsT HACTAHHS HACII/IKY, /il KOKHOI OKPEMOI JIIOIMHN
3riziHo 3 TectoM NESS BHU3HAIOTHCS NMPUUMHOIO BiATIOBIIHOTO HACTIKY, OCKIJTbKHU
cepejt ycix 06CTaBUH PeATbHOTO CBITY MOKHA BHOKPEMHTH JOCTATHIO TTiIMHOKITHY,
JUIST SIKOI [T T1i€T JTIOANHU € HEOOXiTHUM €JIEMEHTOM.
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ITpu 3acrocysanni recty NESS nomyckaersest nesarperaitisi. To6To, SIKIIO TIeBHA
obcTaBrHA PeaslbHOTO CBITY € BHUMIiPIOBAHOIO B YMCJIOBUX TTOKa3HUKaX (HATIPUKJIAI,
MIBUKICTD PyXYy, MPUKJIQeHa CUJIa, Bara TOIIO), TO MTPU KOMITOHYBaHHI JTOCTATHIX
MiIMHOKITH BiIMOBi{HA BeJIMYMHA MOKe OyTH 3MEHIIIeHa, Tak, 106 y CyKYITHOCTI 3
iHmMu obcTaBUHAMU BoHa GyJia IOCTATHBOIO JIJIsI PEe3YJIbTaTy, ajie He OiJblie, Hisk
noctaTHbo10. P PailT HaBoauTh Takuii TPUKJIAL.

«¥YaBiMO, 1110 € TPOC, MAaKCUMaJbHE JIOMyCTUMe HaBaHTAKEHHS SIKOTO O/[HA TOHHA,
3a YMOBH 10 TPOC He mommkoskernid. C yepes HepbamicTb ocmabitoe Tpoc (mpu-
MipOM, TIi[pi3afoun KiJbKa JPOTIB y HHOMY), Tak IO TeTep BiH 0OipBETHCs, SKIIO
HABAHTAKEHHST CTAHOBUTHME OJIHY TOHHY. D depe3 HembaTiCTh epeBaHTaKY€E TPOC
JIBOTOHHWM BaHTasKeM, sIKHi1 OU TIPU3BIiB /10 PO3PUBY, HaBiTh SIKOU TPOC HE OYB OcJIa-
6siennii. Tpoc 06pUBAETHCS Y MicCIli OciabIeHHs i BAHTAK MAJIA€, 3aBIAI0YN MIIKOIN
P> [5, c. 1787—1788].

Axmto He momyckaTu zmesarperartii giti D, To OTpuMaEMO, 110 iCHYE JIUTIIE OfHA
JIOCTATHS TMHOXKNHA, /IO CKJIANY SIKOI BXO/AATH /il D, KOTPUH MepeBaHTaKUB TPOC
JIBOTOHHUM BaHTakeM, ajie He BXOATh /il C, KOTpuil ocjiabus Tpoc. 3BiJCH CIILYE,
mo aii C He € NPUYMHOIO PO3PUBY TPOCA, OJHAK TaKUNl BUCHOBOK, BUJIAETHCS, HE
BiZIIOBI/Ia€ MIICHOCTI, OCKIIbKU TPOC PO3ipBaBCs He B SIKOMY iHIIOMY MiCIli, a came
B Micii ocabieHHs. A Iie BKasye Ha Te, 0 ocJabIeHHs Tpoca Bifirpaio MeBHYy PoJib
y HacTaHHI KiHI[EBOTO HACJi/IKY.

HarowmicTb, gKI0 AOMyCTUTH Ie3arperaiio, To MOKHA CKOMIIOHYBATH TiJIMHO-
JKITHY, 10 SIKOI BXOANUTH ocaabmienns tpocy (mii C) i HaBaHTa)KeHHST TPOCY OJHOTOH-
HUM BaHTaxkeM (zie3arperoBai il D). Taka miiMHOKWHA € JOCTaTHBOIO, 1 /il Cy Hilt
€ HeoOXiIHUMM, &, OT/KE, 32 YMOBH JOIYCTUMOCTI jge3arperaiiii il C BU3HAIOTHCS
MIPUYIHOIO PO3PUBY TPOCA.

AcuMeTpUYHA HA/IMIIKOBA IPHYUHHICTh. ACUMETPUYHY HA/JIUIITKOBY TTPUYNH-
HICTh HA3WBAIOTH illle BUTIEpe/[Kaovyot0 npuunHHicTo [12, ¢. 88]. Ak mpuknax Takoi
IPUYMHHOCTI B JIITEPATypi 4acTo HaBOAUTHCs (habyJia, Je OANH 3JIOBMUCHUK CTPILJISIE
B IIOTEPIIJIOr0 SKpas3 3a MUTh O TOTO, sIK TOl 30MpaBCs BUIUTH Yail, OTPYEHMII
IHIITMM 3I0BMUCHUKOM [5, ¢. 1795]. V wiii paby:ii cmeproHocHuii eekt oTpyTu 6yJ10
BUIIEPE/IZKEHO TTOCTPIIOM. SIKIIO 3aCTOCOBYBATH TECT «SIKOW He», TO 3HOBY OTpUMAa-
€MO TTAPAIOKCAIBHUI PE3YJIbTAT: MOCTPIJ HE € TPUYMHOIO CMEPTi, OCKIJTbKH, HABITh
SIKOM 1[HOTO TIOCTPLJIY He OYJI0, MOTePIinii Ou Bee OHO 3ariMHyB Big oTpyTH. Takum
YMHOM, SIKIIO TIPU CUMETPUYHIN HAAJUIIKOBIN TIPUYMHHOCTI € ABI 0OCTaBUHM, SAKi
HaCIIpaB/i MaJy MicIle, TO IIPU aCUMETPUYHIl — € ofHa 0OCTaBMHA, SIKa Majia MicIe
(TmoTparuIstHHS KyJIii B TOTEPIIJIOro), i iHIma — sxa mara 6u miciie (MOTpaTIsTHHS
OTPYTH B opraHiam), ssk6u He nepina. OToXK, FOBOPSTH, 10 € TPUYNHA BUIIEPEIKa-
toua (TocTpis) i npuunHa Bunepezkena (orpyra). Ak 3aysBaxye lxonatan ladep,
BUIlepe/Kaloya NIpUYKMHa 0B’ s13aHa 13 [POIecOM, KUl IPU3BIB 10 pe3yJbTaTy,
a BUTIepe/KeHa — 13 TiporiecoM, skuii mepepsascd [10, c. 36].

SAxmio 3acrocysaru jio 1i€i pabynu rect NESS, 10 i3 06cTaBUH peajibHOTO CBITY
MM 3MOKEMO CKOMIIOHYBATH TiJIbKM OJ[HY /IOCTaTHIO MiJIMHOXKUHY, /10 SIKOI BXO-
JIUTDH TIOCTPIJI i He BXOAUTH OTPyEHHS. HaMm He BIACTbCS CKOMITOHYBATH JOCTATHIO
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HiAMHOKIHY, HEOOXITHUM eJIeMEHTOM $IKOi Oysi0 O OTpyeHHs, 60 3TifHO i3 TecToM
NESS enemenTamu 1ocTaTHbOi MAMHOKUHA MOXKYTh OYTH Jiniiie 0OCTaBUHHM, SKi
niticno mamm mictie B peasibHOMy cBiTi (U < S, e U — 11e 1ocTaTHS MiIMHOKWHA,
a § — MHOKHUHA OOCTaBUH PEATHHOTO CBITY), OJHAK y PeaJbHOMY CBIiTi OTpyTa He
norpanuiaa B opradiam. OTike, 3rigHo i3 Tectom NESS mpuunnoio cMepri € moctpi,
a He OTPyEHUN Yail.

®ao6yna Mak-Jladgaina. YTiM € BUIAIKU, KOJU JOCUTH HEIPOCTO BU3HAYUTH,
sKa 0OCTaBMHA € BUIEPEKAIOUOI0 MPUUYKMHO, a SIKa — BUIEpeIsKeHow. [0 Takux
BUTIA/IKIB HAIEKWUTD Tinoternuna ¢abysa Mak-Jladaina (McLaughlin’s hypotheti-
cal), y sixiit D BuMBae ycio Bojty i3 Kera P i 3aITOBHIOE KeT CIJUTIO sIKpa3 mepe;| BICa/l-
kot Py myctemi. 3rogom C BUKpaJIa€ Ker, BBAXKAIOYM 110 TaM BOja, i P moMupae Bij
cuparu [10, c¢. 92-94; 19, c. 155].

3 omHOrO OOKY, MOKHA MIPKYBaTH TakK. 3allOBHEHHST Kera CiJII0 3aIlyCTHIIO TIE€B-
HUH Xijx mofiti (leBHUE «1poriecy» — 3a Tepminogorieio /Ix. [llagepa), i meit mportec
nepeabavaB, MO B SIKUHCh MOMEHT 4yacy P cripoOye BUNUTH BOAM 1 He 3/1aTeH Oye
I[bOTO 3POOUTH, 1, IK HACJI/IOK, TIOMPE Bijl cripary. YTim 1eil mporiec 6yJI0 TiepepBaHo,
60 mepine Hixk P crpobyBaB BiANUTH BOAM i3 Kera, oro OyJio BUKpajeHo. To6TO
BUKPA/IEHHS MTepepBaJIo TIPOIeC, 3ayIeHUH i IMIiHOI0 BOJIU HA CiJib. 3 TaKOl TOYKH
30py caizg Oyo 6 yBaxkaru, 0 IPUYUHOIO CMEPTI € BUKPaJeHHs Kera.

Ase MoxxHa MipKyBaTH i To-iHIIIOMY. Ker OyJi0 BUKpaieHo Jist TOro, abu 3po-
O6WUTH BOLY HEIOCTYITHOIO, OJHAK y JIOCSTHEHHI I[i€i MeTH Kpajisi Kera BUIEPEINB
TOM, XTO IIIMIHUB BOJIy HA CiJib. A OT:Ke, BUTIEPE/ZKAIOUOI0 TIPUUMHOIO € caMe IIiJi-
MiHa BOJM Ha Cijib, a He BUKPaJeHHs Kera. BiacHe, BUKPajeHHs Kera MOrjio 6 MaTu
SKUIT-HEOYIb HACJIIOK TIIBbKU, IKOM B KeroBi Oysia Boga. 3 TaKol TOUKH 30py MpHU-
YUHOIO CMepTi € fii D, KoTpuii MiIMIHUB BOIy Ha Cisb, a He fii C, KOTpUil BUKpaB
Ker i3 CiJLIo.

Ha name nepexkonanus, CJyIIHOIO € Jpyra iHTeprperalis, ajske Ma€ 3Ha4eHHS
He Te, 1110 P He Mo)ke CKOPHUCTATHCS KeroM, a Te, 1[0 BiH He MOKe CKOPUCTATHUCS
KErOM, HAIIOBHEHUM BOJIOI0. TAKOi MOKJIMBOCTI BiH OyB 11030aBJICHUIT YK€ B TY MUTh,
KoJi Bofa OyJia 3aMiHeHa Ha ciib. OKpiM TOTO, SIKIIO 3aCTOCOBYBATH /10 ITi€i (haby.ru
tect NESS, To HaM yzacTbcss CKOMTIOHYBAaTH TiJIBKU OJIHY MOCTATHIO TiIMHOKWHY:
BOHA BKJIIOYATHMe IIi/IMiHY BOJM Ha ClJb, i He BKJIIOYaTHUMe BUKpaJeHHs Kera. Ha
HePIINii OV MOKe 3[IaTUCS, 110 MOKHA CKOMIIOHYBATH I 1HIILY IiJIMHOKUHY, /10
SKOI BXOJIUTh BUKPAJIEHHS Kera i He BXOJIUTh Mi/IMiHA BOAM Ha cib. OHAK, IK yKe
HArOJIONIYBAJIOCs, KOMIIOHYBAHHS IJIMHOKIH JOIyCKA€ThCs TLIBKK i3 0O6CTaBUH, SIKi
JIICHO MaJii MicClle B pealbHOMY CBIiTi, @ B peaJIbHOMY CBIiTI MaJio MicIle BUKPaJCHHS
Kera i3 Cifo, i HIKOJIM He MaJio Miclle BUKPaJIeHHSI Kera 3 BOJol0 (MTOPIBHANMO i3
BUITQIKOM CUMETPUYHOI HAJIMIITKOBOCTI: i TToskeska Ne 1, i moskeska Ne 2 mMasm Miciie
B peasbHOMY CBITi).

HaanuimkoBa NPUYHHHICTH 3aBASKH JBOM Oe3aisibHOCTSAM. /[0 11bOTO MU
HarosonryBasy, 1o y tecti NESS 119 KoMmonyBaHHS TOCTATHIX TTIMHOKUH MOKHA
Oparty TiIbKK OOCTaBUHM, sIKi AIHCHO Mau Micile, TOOTO 0OCTaBUHM, 110 HAJIEKATD 0
MHOKUHI 00CTaBUH PEATHHOTO CBITY. [HIMMY CTOBaMHU, [03BOJIEHO TIIBKU BiHIMATH
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1eBHi 00CTaBUHK BiJl MHOKUHYM OOCTaBUH PEaJbHOIO CBITY i He J03BOJIEHO A0aBaTh
HOBIi, BUTaIaHi 0OCTaBUHH.

VTiM, SIKIIO HeThCs TIPO YCTAHOBJIEHHST TPUYUHHOTO 3B’SI3KY MizK OE3/iSLTbHICTIO
i HacJIiZIKOM, TO clipaBa CTOITh Jemo iHakie. Mu po3risgaeMo Ge3/isIbHICTh SK
obcTaBrHy, X04a HacIpaB/i 1e He Tak, 00 Oe3[isIbHICTD — Iie 3arepedeHHs TeBHOI
obcraBuHu (TOOTO Ma€ Micile He 0OCTaBMHA «JIiKap BYaCHO He IPOBIB OIlepalio», a
3arepedeHHst 0OCTaBUHU «JIiKap BYaCHO TIPOBIB OMEpaIlifos ). 3BiJiCH BUXOIANTD, IO
KOJIU MU Bijl 00CTaBUH PEaIbHOTO CBITY BiIHIMAEMO «BiJ'€MHY» 00OCTaBUHY, TO Iie Te
K caMe, 0 I0JIaTh «I0flaTHY» 00cTaBuHY. TOOTO KOM MU MOJIETIOEMO TiOTETHIHUIT
CBIT, Y SIKOMY BiICyTHSI O€3/IisITTbHICTD JIKAPsi, TO MU MOJIETTIOEMO CBIT, ¥ SIKOMY JIiKap
mie. Tlo cyTi, Mu oa€M0 0OCTaBUHY, SIKOT HacTpaB/i He OyIIo.

151 0ocobMBICTH TIPUUMHHOTO AHATIZY MOPOIUIA YUMAJIO AUCKYCIH Y KOHTEKCTI
3aCTOCYBaHHS OLJIBIIN POCTOTO TECTY «SIKOW He», TOXK He JIUBHO, 0 BOHA IPOBOKYE
pi3HOUUTAHHSA i B KOHTEKCTI ckyasnimoro tecty NESS.

VaBiMo Taky cuTyallito: BiIacHuK 31a€ aBroMobiap Ha CTO mob itomy mosaro-
mn tanbma. OxpHak yepe3 Hembasicts npariBaukie CTO raibma He GyJu moJia-
rojpkeni. 3abpasiu aBroMo6iab 3 CTO, BaacHUK 1XaB BYJIMIE0, KO 1T TIepeTHHAB
mimoxiz. Bogiil ¢ckoiB Hai3/ Ha MINIOX0ja, HABITh He HAMaralouuch 3arajbMyBaTH,
60 B Ty MWTb BiH, CKaXXiMO, BiZIBOJTiKCS Ha MOOiIbHMI Tesmedon. OTox MaeMo /B
6esmisibrocti — npanisaukis CTO, gki He MOJAroAWIN rajabMa, 1 BOAis, KUl He
HaMaraBcsi HUIMU CKOPUCTATHCh. BiIIOBIHO, MTOCTA€E 3aruTaHHs, KOTpa i3 11X 6es-
JUSIBHOCTEN € MPUYMHOI0 Hai3y Ha mimoxozal,

3maBasocst O, IO CUTYAIII0 MOKHA PO3TJISIAATH SIK BUIIAJ0K BHUIIEPEIKAIOYOT
npuurHHOCTI. [TlompaB/a, To/i 0BEIEThCST MOSICHUTH, siKa i3 Oe3/isIbHOCTeN BUTIe-
peawia iHity. Y TakoMy Pyc/ii MOKHA TIPOBECTH aHAJIOTiHO i3 (habysioro Mak-Jladirina:
6esmisibHicTe CTO mo36aBuiia BO/iSI MOKJIMBOCTI 3YIUHSATH aBTOMOOLJIb, a TOMY,
KOJIM BOJIiil He cIpoOyBaB 3araibMyBatu, eeKT Bix oro Oe3misibHOCTI yxKe OyB
Bunepekennii eexrom Gesmisibrocti CTO. 3Bincu, 6esaisibhicts CTO € npu-
YUHOIO Hal3/ly Ha IiIIOXo/a.

Inme 6avenns nponounye P. Paiit: «3rizno 3 tectom NESS, oueBumno, 1o
Henbamicts D [Bozist| € BuIlepekaoIo0 IPUIMHOK YINKOIKeHb P [morepiiioro],
i meobepexuicts C [CTO] He mpuverHa 10 MUX yIIKOIKeHb. He-wamaranus D
[Boxisi] BukopucTaTu rasbma OyJI0 HEOOXiAHUM ISt JOCTAaTHLOIO HAbOPY AIHCHUX

! PeasbHum nipototunioM i€l (abyu € cupasa Saunders System Birmingham Co. v. Adams, 217 Ala.
621, 117 So. 72 (Ala. 1928). Cynasa Caiipe (Sayre, J.) Tak onucye o6ctaBunu wiei cripasu. «Bixmno-
Bima4, Saunders System, magana B openmy Bepri I'pin, sk Boziesi, aBToMoGinb. Mamuma i Kepy-
BaHHS BOJIiS 3YMHUJIA HAI3/ HA TT03WBayva, AfaMca, 3aBIaBIIN HOMY YIIKOKeHb, CTOCOBHO SKUX BiH i
MOBUBAETHCS, CTBEPIKYIOUH, IIO... BIANOBIau yepe3 HenOaliCTh Ha/laB B OPEHILY BOAIEBI aBTOMOOLIb
“rasibMa sikoro Oy gedexkTHuMY it HeGesneunumu”...». [Ipu bOMY «MaJIicsl JOKa3u, KOTPi CBijuaTh,
110 TIO3MBAYEBE YITKOLKEHHSI OYII0 CIPUUYMHEHE He BHACTIIOK MeeKTy TaabM, a, PAjIIle, 4epe3 Te, Mo
BOJIIH, PyXalunch Ha BEJIMKIN MIBUAKOCTI yepes JIIOJHE Mepexpects, He CKOPUCTABCs, abo He HaMa-
raBcst CKOPUCTATHUCS TaJlbMaMU, BCTAHOBJIEHUMHU Ha aBTOMOOIIb>.

Ananiz dabyiu B pisHux asropis [[dus.: 5, ¢. 6, p. 17611763, 1787, 1801; 477—478; 8, c. 95-98; 9,
c. 569].
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o6cTaBuH, 10 IKUX He BXOAWUTH He-Tosarojskentst ranbM C [CTO)... He-namaranust
CKOPUCTATUCS TaJbMaMU MaTUMe HeraTMBHI HACJi/IKA He3aJeKHO Bijl TOTrO, rajabMa
crpaBHi, 4 Hi. 3 iHIIOro OOKY, He-TOJAroKEHHS TaabM He 0yJ0 HeoOXiIHUM
eJIEeMEHTOM JKOJIHOTO Habopy MilicHUX 0OCTaBWH, KOTPUi OW OyB JAOCTATHIM JIJIsT
HACTaHHs YITKOKeHb. [TonkopkeHi rajibMa Oy/[yTh MaTH MIACHUAN TIPUYMHHIIA eeKT
TUIBKHU 32 YMOBH, 110 XTOCh CIIPOOYE HUMU CKOPUCTATUCS, YTIM I[HOTO He TPATTAIOCS
B omnucaniil crpasi. [loTeHItiliHo HeraTUBHUIT TPUUUHHNI e(eKT He-T0JIaroKeHHs
rajibM OyB BUIIEPEKEHUIT BiICYTHICTIO cipo6u HUMU cKopucTaTtucs» [5, ¢. 1801].

[TixaBo, 1m0, anamizyioun rinorezy Maxk-Jladaina, P. PaiiT 1oXoauTh BUCHOBKY;,
[0 TIPUYMHOIO CMEPTI € T IMiHa BOAM Ha CiJib, a He BUKpajJieHHs Kery [9, ¢. 1802].
Taxuit BUCHOBOK MOsKe 3/1aTHCS HETOCTiIoBHUM [6, ¢. 478], ajie cam aBTOP TOSICHIOE
1ioro TUM, 1110 BHUIAJOK i3 KeroM BiAIMIHHUI Bifi BUTIQJIKy 3 raJbMaMU, OCKIJIbKUA Y
HBOMY ITPUIYCKAETHCS, IO JIFOMHA O CKOPHUCTAIACS BOIO, SIKOM MaJjia TaKy 3MOry
[5, c. 1802].

[lx. Crennton, kputukytoun miaxiz P. Paitta, cTaBuTh puTOpryHe NMUTAHHS,
HACKIJIbKK B3araji JOPeYHO TOBOPUTH, 10 e(DeKT OAHI€l Oe3/MisIbHOCTI BUIIEPEIUB
edexT iHII01 6e3isIbHOCTI, TM03asK Oe3/isIbHOCTI — 1€ TO/il, AKi He BiaOysmcs, i
TOMY IIpU3HAYEHHS IM YaCOBUX KOOP/MHAT BUAETHCSA CyMHIBHUM |6, c. 478]. dAkiio
BKe i TOBOPUTH IIPO YaCOBI KOOPAMHATU Oe3/isIbHOCTEH, TO, HalleBHe, ¢ 0YJ10
6u Gpath 3a OCHOBY Yac, y SKUH BiANOBIAHI AisibHOCTI TOBUHHI Oysin 6 BigOyTHCS.
A 3 Takoro TOTJISAY OYEBUIHO, 10 TOJATOKEHHST TaJIbM — Ile Oe3/isiIbHICTD, SKa
«BiftOyIacst» mepIoio.

O/iHaK TOPIBHAHO 3 BUIQJIKOM i3 HECIIPAaBHUMU TaJTbMaMU CJIiJl 3ayBAKUTH
icrotHy BiaminHicTb: (habyna Mak-Jladuaina Gymna gificHo acumerpudHo: 60 oHA
obcraBuHa, HeoOXigHA I JOCTATHHOTO HAOOPY (3aMiHa BOAM CLIIIO) AIMCHO Maja
micite, To/i K iHIa (BUKPAJIEHHS KeTy 3 BOJIOI0) — TIJTIbKU Majia Ou Miciie, SIKOu He
nepina. [ 1oXoas84m BUCHOBKY IIPO Te, 1110 caMme Ieplia € IIPUYNHOI0, MU SIKPa3-TaKu
CIIMpajncs Ha Te, 110 pyra B JIIICHOCTI He iCHyBaJa.

Aune y BUTIQJIKy i3 HECIIPAaBHUMU TaJibMaMH MA€EMO CUMeTPilo. AJIKe, OCKITbKU
fizieThest PO Bi OE3MiSIbHOCTI, MOKEMO CKOMIIOHYBATH JIBi [OCTATHIX IiAMHOKUHU,
y KOXHIN 3 gakux Oyae oxHa Oe3isIbHICTDb, IKa «MaJjia Miclle HaclpaBzi» 1 ogHa
obcTaBuHa, siKOi Hacnpasai He Oysmo. OaHA AOCTATHS MiAMHOXUHA BKJIIOYATHME
He-mosiarojipkeHHs ragbm CTO (1o BifnoBifae AilicHOCTI) 1 HaMaraHHS BOJIS 1X
BUKopucTaT (4oro He OyJI0); iHIIA MiAMHOKWHA BKJIOYATUME: TTOJATOIKEHHS
rasibM CTO (uworo He Oysi0) i He-HaMaraHHsT BOAis 1X BUKopHcTath (10 BiAMOBiza€e
miicHocTi). TakuM 9mHOM, 1Iell BUTIAZIOK CJIiT PO3TAAAATH K MPUKIA] CUMETPUUHO
Ha/IJTUIIKOBOI IIPUYMHHOCTI, a 1€ 03HAYaE, 110 KOKHA i3 Oe3/IisIbHOCTEN MaEe BBaKa-
TUCS TTPUYMHOIO YITKO/KEHHS TIITOXO0/Ia.

Bucnoexu. Tect «axbu He» ga€ XMOHO MO3UTUBHHUI pe3yJsbraT y pasi
HQIJINTITKOBOI MMPUYMHHOCTI, OCKIJIbKU BiH 30PIEHTOBAHUI Ha BUABJIEHHS TOTO, IO
€ HeoOXiZHUM JIJIs HACJIIKY, i He BPaxOBYE TOrO, IO € AOCTATHIM /s HACJIIAKY.
Ha nporusary, tect NESS (HeoOxiHa yMoBa J0CTaTHLOrO HaGOPy) OiIbII TOYHO
BijtoOpaska€e MiNCHICTD, MAMOPSAKOBYIOUN HEOOXIAHICTD gocTaTHOCTI. BiH ypaxoBye
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Te, 1[0 B peajbHOMY CBITI MOKYThb CIHiBiCHYBaTH OAHOYACHO JeKijJbka HabOpiB
o0CTaBUH, KOXKeH 3 SIKMX € JOCTaTHIM JIJIs1 HAaCTaHHS OJHOTO il Toro sk Hacuaiaky. Ile
JI03BOJISIE KOHIENITYaJIbHO TOCTiZIOBHO PO3B’A3yBaTU CKJIAJHI BUIAIKU TaK 3BaHOI
HAJJIUIIKOBOI MPUYMHHOCTI. BoHOUYAC SIKIO Y TIEBHOMY BHIIAJIKY 3 yCiX 06CTaBUH
JiCHOCTI MM MOKEMO BUOKPEMUTHU JIMINe OAMH Habip, AKUil € jocTaTHiM I
BiZIMOBiIHOTO HaciAKy, To TecT NESS 3BoaUTHCS 10 TecTy «skOu Hes. Toxk TecT
«IKOU He» — Tie JIMIe OKpeMUil BUTagok Oibin ckiaagHoro tecty NESS, tak camo
sk teopema Iliparopa — sinire okpemuii BUTIaZIOK TEOPEMU KOCUHYCIB.
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Overdetermined Causation in Tort Law

In vast majority of cases the but-for test works perfectly fine. However, in overdetermined-causation
cases it produces falsely negative result. Overdetermined causation is present whenever there are two or
more factors each of which alone would have been sufficient for the result. In such cases the but-for test
paradoxically indicates that neither of factors is a cause of the result. That is so because the but-for test
postulates causation through the concept of necessity and disregards the role of sufficiency.
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The drawback can be overcome by using more complicated NESS test (necessary element of a
sufficient set). The latter is more precise, it takes into account not just the necessity but the sufficiency
as well. Thus, in a set of the real-world factors there may be few subsets each of which is sufficient for
the result’s occurrence. Some factor is a cause of the result if it constitutes a necessary element of such a
subset and in the absence of the factor the subset is not sufficient.

Overdetermined causation can be symmetrical or asymmetrical. In the case of symmetrical
overdetermined causation there are two processes that run parallel with each other and entail the result.
In the case of asymmetrical overdetermined causation only one of the processes ends up with the result,
meanwhile the second processes would have entailed the result had not it been preempted by the first
one. Therefore, asymmetrical overdetermined causation is also called preempted causation (where there is
preemptive and preempted causes). In case of symmetrical overdetermined causation both factors should
be considered as causes, on the contrary in asymmetrical overdetermined causation only the preemptive
cause is a cause. That is why it is crucial to distinguish between the two, as R. Wright underlines. However
sometimes it may be difficult to tell one from another, as is the case with McLaughlin’s hypothetical.

The other source of difficulties is the situation where both factors are failures to do something.
Though some scholars consider it to be the case of asymmetrical overdetermined causation, the author
Jortifies the opposite account contending that both failures should be regarded as causes of the result.

Keywords: causation; causal nexus; overdetermined causation; but-for test.
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THE PROBLEMATIC ISSUES OF LEGAL AID
IN CASES CONSIDERED IN CIVIL PROCEEDINGS

The scientific article studies the issue of providing legal aid in cases which are considered in civil
proceedings. The author pays attention to the existing scientific points of view of legal assistance in civil
cases. Attention is drawn to the existing projects of law which are registered on the official website of
the Verkhovna Rada of Ukraine, which propose significant changes to national legislation governing the
institution of legal aid in cases pending in civil proceedings. The author draws attention to the functioning
of the institute of free legal aid. The scientific article draws attention to the exemplary practice with the
participation of free lawyers as professional representatives in the case. The author’s proposals on the
possible update of the national civil procedural legislation are formulated which regulates the issue of
providing legal aid in cases considered in civil proceedings.

Keywords: Legal aid; Civil process; Civil proceedings; Civil cases; Lawyer; Representation;
COVID-19.
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IIpoGaeMHi NMUTaHHS TPABOBOi [ONMOMOrH y CHPAaBaX, IO POSLISAIOTHCS y IHBLIBHOMY
CY/ZIOUYHMHCTBI

Hazonoweno, wo npobremamuxa nadanus npasogoi 0onomozu y cnpasax, sKi po3zisdarnmvcs
Y NOPsAOKY UUBLILHOZ0 CYOOUUHCMBa, 3a6xc0U OYL0 BANCIUBUM NUMAHHAM HAYKU MA NPAKMUKU.
OcHoeni 3auamxu THCmumymy peanizauii, a maxojc Hadanus npagosoi Jonomozu y pisHux Kamezo-
pisix cnpaeg (cnopie) Oyau 3axiadeni we 6 wacu Cmapodasnvozo Pumy. 3 nocmynosum poseumxom
Yb020o IHCMUMYmMY 6iH CYMMEBO YOOCKOHAIUBCS MA e6oMouionyeas. Ax naciiook, ue nabyio 6io-
106101020 6idoOpaxNcenis i 6 3micmi npasocyd’exkmuocmi ocib, AKi MamMv NPaAso nadamiu npPasosy
donomozy.

Hazonoweno, wo npasosa 0onomoza € 6ajnciusoio nepedymosoio 0ocmyniocmi 00 npasocydos y
CNPasax, wo poseisoarmocs Yy NopsoKy YUBLIvbHOZ0 CYOOUUHCMEA 0COOAMU, SKI uepes NeeHi NPUUUHU
He 6 3MO31 NOCMILINO YU MUMUACOBO PEANIZYEAMU CE0I0 YUBLILHY NPOUECYALbIY NPABOCYO EKMIICTY 3
Mmemorw npedcmasiens y cyoi c60el nNpagosoi NO3uYii ma 3axucmy npasa uu iHmepecy.
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ITidkpecaeno, wo npasosa 00nOMoea K BAHCIUBUL THCIUMYM YUBIILHOZO NPOUECYATbHOZ0 NPASa
besnepeuno nos’szanuil i3 xamezopieio npedcmasnuymea. Boonouac moociugicmio nadasamu npasosy
00noMO2Y Y UUBLILHOMY NPOUECE HAOLIEeHT He MILbKU Npoyecyaivii npedcmasuuru, a i cyod (cydos)
8 OKpeMUX BUNAOKAX.

AKyenmosano na momy, wo SaANCIUSUM NPU OOCAIONCEHHT NUMAHHS HAOAHHS NPABOBOT JONOMOZU Y
cnpasax, sKi po3ensioamocs 6 NopsioKy YUBLIvHO20 CYOOUUHCMEA NOBUHHO OYMuU 8PaAXy8ants npodecii-
1020 Ma K6anQpiKosanozo pieus uici opuduunoi donomozu. Ilpome sapmo eusnamu, wo ne 3a6icou i e
Y 6CIX 6UNAOKAX 1A NPAKMUYL NPAB06a OONOMOZA Y CNPABAX, SKI PO3LAAOAIOMbCSL Y NOPSOKY UUBLILHOZ0
cydouuncmea, mae OHiCHO 8UCOKONPOpeCilinuil Xapakmep i Mae sKicHuil npasosutl pesyromam. Ipuuu-
HAMU MAK020 A6UWA € 30KpeMa maki: 1) HenanrexcHa npaxmuuna nidzomoska cy6d’ekma Hadanus npa-
60601 donomozu; 2) nedocmamis 2aubuna 3nanv y 6i0noeionil cneyiarisauii 3 60Ky cy6’exma nadamnms
npasosoi donomozu; 3) nedocmamius MOMUSAUis cyod’'ekma nadawms npasosoi donomozu ma .

3pobieHo 6UCHOBOK, WO NUMAHHS HAOAHHS NPABOBOi 0ONOMOZU Y CNPABAX, SIKI PO32As0aromvCst
Y NOPAOKY UUBLILHOZO CYOOUUNCMBA, € OOHUM 13 KIIOUOBUX npu peaiizauii npasa na docmyn 00 cydy
ma docmynnocmi npasocyods ¢ yinomy. Boonouac nompebyromo do0amxosozo dociioncenns npobiemu
Y32000C€HHsT HAUIOHAILHOZO 3AKOHO0ABCMEA, WO Pezyiioe THCMUmym Ha0auHs npagosoi 00nomozu
(y momy uucni y cnpasax, SKi po3easadaiomucs Y nopaoKy YuGLIvHozo cyOOUUHCMEa), 3 MiNCHAPOOHO-NPa-
B0BUMU CUCMEMAMYU MA BUMOZAMU KPI3b NPUSMY €8POinmezpayitinux npaznensv Ykpainu. Axuenmosano
na nadamumi npasosoi 0onomozu NPu Pearisauii eieKmponozo npasocyoos, 0CoOOIUBO 6 MOMEHM YNpPo-
saodcenux Kapanmunnux oomexncens 3aois sanobizanns nowupennio COVID-19.

KmouoBi cmoBa: mpaBoBa JIONOMOra; HUBIJIBHMIA TIPOIEC; TMBIJIbHE CYAOYMHCTBO; IUBIIbHI
crpaBy; anBokart; npeacraauiTso; COVID-19.

Setting of the problem. The issue of providing legal aid in cases which are
considered in civil proceedings by people who are interested in obtaining it, it
has always been an important issue of science and practice. However, the main
beginnings of the development of institution of realization, as well as the providing of
legal aid in various categories of cases (disputes) were found in the days of Ancient
Rome. Due to the gradual development of this institute, the last has significantly
improved and evolved. As a result, this gained appropriate image and in the content
of the humans’ legal subjectivity who can provide legal aid. Furthermore, it also
has an effect on the spreading of the list of documents which indicate about the
existence of appropriate powers to provide such type of legal aid. An important issue
in this block of civil procedural law is the subjective composition of the realization
of procedure for providing and receiving legal aid as a fundamental human right.

In recent years, the problem of providing legal aid in cases considered in civil
proceedings has significantly reformed. In this context, we are talking not only about
the relevant legal acts of the Verkhovna Rada of Ukraine as the main legislative body
of Ukraine, but also about the existence of certain registered legislative initiatives
on the official website of the Verkhovna Rada of Ukraine, their purpose is the
introduction of many amendments to existing legislation acts which regulate the
principles of functioning and organization the institution of providing legal aid in
cases pending in civil proceedings.

Considering the previous information, it is undoubtedly important to analyze
and study the legislative innovations, and also legislative proposals that related to
the realization of legal aid in cases pending in civil proceedings.
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Actuality of the research topic: The actuality of the research is explained by the
urgent need to analyze new legislative provisions and also legislative proposals which
are in the texts of scientific projects of subjects of legislative initiative concerning
the practical problems of providing and receiving legal aid in cases pending in civil
proceedings. In addition, explaining the importance of the study of such urgent
issue, it is appropriate to emphasize its special social significance. This is particularly
the case for the providing legal aid during the quarantine restrictions which were
introduced with measures to prevent a spreading of coronavirus infection (COVID-19).

Analysis of recent research and publications: shows that some issues
considered the providing of legal aid in cases pending in civil proceedings were the
subject of scientific research on the pages of legal literature.

It should be noted that the study of the peculiarities of the legal aid realization in
cases pending in civil proceedings, scientists paid attention in the field of law (legal)
sciences, including: S. S. Bychkova, Y. V. Bilousov, T. B. Vilchyk, N. Y. Golubeva,
K. V. Gusarov, I. O. Izarova, V. V. Komarov, S. O. Koroed and other jurists.

In the context, it is worth emphasizing the fairness of the view expressed in
the legal literature that a person who receives free secondary legal aid in civil
proceedings, he represents as a principal of his procedural rights and responsibilities
designated by the Center for Free Secondary Legal Aid [1, p. 86]. Also there is an
interesting point of view of I. Kozyakov and O. Govorukha that guaranteeing the
right of person to receive a legal aid and in cases established by law, free legal aid,
it is not only a constitutional and legal obligation of the state, but also following
the international — legal obligations by Ukraine. According to these scholars,
practice shows that the system of free legal aid is currently in its becoming period.
In their opinion, the process of its institutionalization and legal regulation has
not been completed yet, so the level of European standards for ensuring access to
justice and the quality of legal services are not reached by it but this field needs to
be improved [2, p. 114]. There is a logical view of Y. Prut that in connection with
the development of legal relations and the deepening of their legal regulation of
providing legal aid is an element of ensuring effective access to justice [3, p. 57].

V. M. Isakova’s opinion that the right to legal aid is one of the aspects of access
to justice and the right to a fair court hearing [4, p. 408]. Also V. M. Isakova in
another work logically notes that the right to legal aid is necessary and inalienable
opportunity to receive a professional assistance in legal matters by established legal
order [5, p. 60]. Interesting is the view of Y. T. Shramko that by its characteristic
the right to legal aid is a constitutional human right on receiving state-guaranteed
qualified legal assistance, including free, in the realization of it, as a participant in the
legal process, his legal status [6, p. 13]. It seems an interesting view of V. S. Lychko
that the providing of legal aid in civil cases requires not only the development of
clear mechanism for obtaining it, establishing situations and criteria for its providing
but also in general the formulation of the definition of legal aid in civil cases [7,
p. 533]. It is worth noting S. V. Overchuk’s remark that the formation of a new
concept of free legal aid, combined with the reform of bar, has created many legal
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problems, the solution of which is controversial among scholars, lawyers and officials.
According to scientist, an important place in this discourse is the problematic
question, who has the right and can receive legal aid from the budget [8, p. 1-2]. It
should also be noted that attention to the study of legal aid in civil cases was paid
to the famous scientist of civil procedural law by professor K. V. Gusarov [9, p. 140,
10, p. 124; 11, p. 68; 12, p. 200; 13, p. 199].

In the context of the study, the issue of providing free legal aid, it is appropriate
to pay attention to the statistics indicated on the official website of the Cabinet of
Ministers of Ukraine. Thus, in 2018, 623.8 thousand applications were executed in
the centers of the free legal aid system, as well as 221 thousand calls to the single
contact center [14].

At the same time, the problem of providing legal aid in cases which are
considered in civil proceedings is not sufficiently studied. Scientific approaches
concerning its realization need additional understanding and also the practice of its
application. There is a special need and timeliness of its study.

The purpose of the article: research and analyze the problem of providing legal
aid in cases pending in civil proceedings. An additional purpose is to express the
author’s views concerning proposals for potential changes to national legislation
which regulates the principles of realization, as well as obtaining the legal aid by
participants in civil proceedings relations.

Summary of the main material: Legal aid is an important prerequisite for
access to justice in cases pending in civil proceedings by bodies who due to the
relevant reasons, cannot permanently or temporarily realize their civil procedural
legal personality in order to present their legal position and protection of right or
interest in court .

Legal aid as an important institution of civil procedural law is undoubtedly
connected with category of representation. At the same time, the opportunity
to provide legal aid in civil proceedings is endowed not only with procedural
representatives, but also with the court (judge) in some cases.

It is also important in the study of the providing legal aid in cases that are
considered in civil proceedings should be taking into account the professional and
qualified level of this legal aid. However, it should be recognized that not always and
not in all cases in practice legal aid considered in civil proceedings is really highly
professional and is characterized by a high-quality legal result. The reasons for this
phenomenon can be understood as follows: 1) improper practical preparation of the
subject who provides legal aid; 2) insufficient depth of knowledge in the appropriate
specialization from side of subject who provides legal aid; 3) insufficient motivation
of the subject who provides legal aid.

In the aspect of research of problem of civil procedural law, it should be
emphasized that the main normative acts which regulate the issues of the providing
legal aid in cases considered in civil proceedings is the Legal Act of Ukraine «On
Free Legal Aid» (of 02.06.2011) [15], as well as the Legal Act of Ukraine «On Bar
and Lawyer’s Activity» (of 05.07.2012) [16].
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Reflecting the problems of providing legal aid in cases that are considered in
civil proceedings, the presence of a number of projects of law are paid attention and
proposed concerning amendments to national legislation of Ukraine, which regulates
the institution of legal aid.

There is a positive, noted point of view, since 2019 the legislative initiative was
intensified activities to implement issues of improving international cooperation on
legal aid by authority.

In this context, we are talking about the following documents: the Legal Act
of Ukraine «On Ratification of the Agreement between Ukraine and the Federative
Republic of Brazil on Mutual Legal Aid and Legal Relations in Civil Cases» of
14.01.2020 [17]; Draft Law «On Ratification of the Agreement between Ukraine and
the Kingdom of Morocco on Legal Aid in Civil and Commercial Cases» Ne 0042 of
16.06.2020 [18]; Draft Law «On Ratification of the Agreement between Ukraine and
the Hashemite Kingdom of Jordan on Mutual Legal Aid in Civil Cases» Ne 0047 of
16.06.2020 [19]. In recent years, the development of projects of law on the protection
of rights and interests of certain categories of subjects who receives legal aid have
been paid attention by the subjects of the legislative initiative. In this context, the
following projects of law should be mentioned: 1) Draft Law “On Amendments
to Article 14 of the Legal Act of Ukraine “On Free Legal Aid” (for Residents of
Temporarily Occupied Territories)” Ne 2015 of September 3, 2019 [20]; 2) Draft
Law «On Amendments to the Legal Act of Ukraine «On Free Legal Aid» to ensure
the right of bodies illegally deprived of personal liberty to free secondary legal aid»
Ne 2056 of 04.09.2019 [21]; 3) Draft Law «On Amendments to certain legal acts
of Ukraine concerning simplification of access to Free Legal Aid for children and
bodies with disabilities and improvement of the quality of its prividing” Ne 2704
of December 28, 2019 (but on March 4, 2020, the draft was withdrawn) [22].

Also, as a positive phenomenon, it should be noted that in 2020 there is a
new competition for the selection of lawyers for the system of free legal aid, which
is appropriate to Instruction of the Ministry of Justice of Ukraine [23]. In this
regard, it is necessary to emphasize the active participation in the evaluation of
candidates in this competition by scientific — pedagogical employees of leading
national higher education institutions, including the head of Poltava Law Institute
Yaroslav Mudryi National Law University (Poltava, Ukraine) O. M. Lemeshko [24].
The author of this scientific article hopes that holding such competitions should
positively contribute to the development of the following areas: 1) improving the
functioning of the institution of free legal aid, including in cases that are considered
in civil proceedings; 2) improving the functioning of the bar as a non-governmental
institution; 3) improving the access to justice for bodies who need to receive
appropriate legal support in the form of legal aid.

According to information data, 799 people were selected for the free legal aid
system based on the results of the competition held in 2020 for the selection of
lawyers. In general, according to information of 06.07.2020 in the Register of lawyers
who provide free legal aid, there are 7553 lawyers [25].
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At the same time, when considering the legal practice of providing free qualified
legal aid, it is worth paying attention to the situation in the dwelling dispute, in
which a lawsuit was filed to recognize citizens, those who lost the right to use
housing and eviction. This case was essential during the long period of time. After
the consultations, the lawyers developed and submitted reviews and objections
to the court and represented the interests of the clients in the trial court. But
the trial court decided to evict the family from the house. The lawyers appealed
the decision of the trial court to the Khmelnytsky Court of Appeal. The lawyers
argued that trial court did not take into account the fact that the clients have lived
in the disputed house for more than 15 years by mutual consent, they concluded
utility contracts and paid for them and also they intended to repaire the house.
Following the review of the appeal by the appellate court, the decision of trial court
was overturned and a new decision was issued refusing the plaintiffs in the case to
satisfy the eviction claims, as well as the right of clients living in the house [26].
Taking into account such an exemplary case from the legal practice of lawyers, it is
necessary to emphasize the need for supporting other lawyers to observe the same
professional level in other practical situations (regardless of specialization or legal
direction). Lawyers, as subjects of legal (professional legal) aid must always fight
for the effective protection of the rights and interests of their clients (including in
cases that are considered in civil proceedings).

In order to conduct an expanded study of the problems of providing legal aid
in cases considered in civil proceedings, it is advisable to analyze the registered
legislative proposals on the official website of the Verkhovna Rada of Ukraine.

However in accordance with the provisions of Part 1 of Art. 19 CPC of Ukraine
(of 18.03.2004), courts consider in the order of civil proceedings cases arising from
civil, land, labor, family, dwelling and other legal relations, except for cases which
consideration carried out in the order of other proceedings [27], is interesting to
analyze the Draft Law «On Amendments to Article 5 of the Legal Act of Ukraine
«On Judicial Fees» on exemption from court fees for filing claims for requirements
arising from labor relations» Ne 3647 of 12.06.2020 [28].

In accordance with the current version of paragraph 1, part 1 of Art. 5 of the
Legal Act of Ukraine «On court fees» (of 08.07.2011), from the payment of court
fees during the proceedings in all courts are exempt plaintiffs — in cases of recovery
of wages and reinstatement at work [29]. And according to the proposals contained
in the mentioned project of law Ne 3647, it is proposed to expand the list of privilege
from cases of exemption from court fees in respect of other cases than wage collection
and reinstatement at work. In fact, it is proposed to supplement paragraph 1 of Part
1 of Art. 5 of the Legal Act of Ukraine «On court fees» by the words: «... and other
requirements arising from labor relations» [28].

Examining the prospects of such legislative proposals, it should be clarified
that an important block of court cases which is considered in civil proceedings for
labor specialization, there are cases of collection of wages, reinstatement at work,
disputes connected with conclusion and termination of employment contracts
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(as civil legal agreements), cases related to unreasonable refusal to hire an employee
etc.

Providing legal aid to clients in similar categories of cases, which are considered
in civil proceedings, important stages of the subject’s activity to provide such aid,
there are the followings: 1) Consultations, which should include an actual discussion
of strategic issues concerning the legal position of the legal representative in the
case and its representation in the court; 2) Development and improvement of
procedural documents in the case; 3) Payment of court fees as a type of court costs
in the amounts specified by law; 4) Submission to the court of properly confirmed
procedural documents and appendices to them; 5) Provision of legal aid (and in
the case when a lawyer does it — professional legal aid) in the form of procedural
representation in court.

In our opinion, in the case of the adoption of mentioned project of law Ne 3647,
such a consequence is probable, when the number of cases on labor specialization
may significantly increase due to the reduction of peculiar procedural filters which
are court fees as types of court costs.

At the same time we will remind that according to instructions of Art. 131% of
the Constitution of Ukraine (dated 28.06.1996) only a lawyer represents another
person in court, as well as protection from criminal charges. The legal act may
determine for exceptions to the representation in court in labor disputes, disputes
concerning the protection of social rights, elections and referendums, insignificant
disputes, as well as the representation of minors and bodies are recognized as
incapacitated or whose legal capacity is limited by court [30].

Considering the promising ways to improve the procedures for providing
legal aid in cases that are considered in civil proceedings, in our opinion, it
would be appropriate to change the current procedural legislation. As possible
changes it is expedient, from our point of view, would be addition of p. 1 Art. 65
CPC of Ukraine previously existing norm on the person who provides legal aid
in the case.

Substantiating such proposals, we believe that the introduction of such norm on
the providing of legal aid in cases pending in civil proceedings would increase the
importance and significance of status of person who provides legal aid. Because in
a case that is considered in civil proceedings, it is possible to use not only legal aid
(referred to in Art. 15 of the CPC of Ukraine), but also ordinary legal aid (that is
provided to bodies who do not have the legal status of lawyer), it seems appropriate
to predict a separate norm in the content of the CPC of Ukraine and the subject
who provides legal aid.

In order to continue the mentioned, it would also be appropriate to restore in
the content of the CPC of Ukraine a separate article on the person who provides
legal aid in a case pending in civil proceedings. Edited by CPC of Ukraine, for
example, on August 3, 2017, Art. 56 entitled: «The person who provides legal
aid» established the basic principles of mentioned subject of civil procedural legal
relations.
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Conclusions. Therefore, it should be recognized that the issue of providing
legal aid in cases considered in civil proceedings is one of the key issues in the
realization of right of access to court and access to justice in general. At the same
time, they need additional research on the issue of harmonization of national
legislation governing the institution of providing legal aid (including cases pending
in civil proceedings) with international legal systems and requirements through the
Ukraine’s European integration ambitions. The particular part in this context is
the providing of legal aid in the administration of e-Justice, especially at the time
of the introduction of quarantine restrictions which are connected with measures
to prevent spreading of COVID-19. These and other issues will be explored by the
author of this scientific article in other works on the pages of legal literature.
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IIpoGaeMHbIe BOPOCHI IPABOBOM IIOMOIIH TI0 [[€JIaM, KOTOPbIE PACCMATPHBAIOTCS B IPAKIAH-
CKOM Cy/JIOTIDOU3BO/ICTBE

Hccnedyemcess npobremamuxa oxkasanust npasogoii. NOoMow no O0endMm, pPAcCMampueaemMvim 8
nopsioxe 2paxcoanckozo cyoonpoussoocmsa. Yoensemcs HUMAHUE CYUECTBYIOWUM HAYUHOIM 832150aM
10 80NPOCAM OKA3AHUSL NPABOBOL NOMOULU MO ZPANCOAHCKUM Oelam. AHAIUSUPYIOMCSL 3AKOHONPOEKMbL,
sapezucmpuposanvie na oQuuyuarviom caime (nopmaie) Bepxosnoii Padvi Yipaunoi, komopoimu npeo-
Jazaiomcst CYyuecmeenHtvle USMEHEHUs. 8 OMEeUeCmBeHHOe 3aKOHOOAMeNbCmeo, peeyupyuee 0npocyl
UHCIUMYmMa npasosoil NOMOUL N0 0eaM, KOMOpble PACCMAMPUBAIOMCS 8 NOPSIOKe ZpAHCOaHcKoz0 cydo-
npouseodcmea. Hszioxcena npumepnas npakmuxa ¢ yuacmuem Oecniamuvix adsokamos xKax npogec-
cuonanvvix npedcmagumeieil no deny. Coopmyruposarvl npedioHceHus N0 603MONCHOMY O0OHOBLEHUIO
HAYUOHAILHOZO 2PANCOAHCKOZ0 NPOULCCYAILHOZ0 3AKOHO0AMENbCMEA, PEYIUPYIOUe20 B0NPOCHL OKAZAHUSL
nPagosotl NOMOULU No 0eam, KOmMopwvle PACCMAMPUBAIOMCSL 8 NOPSLOKE ZPANCOAHCKO20 CYOONPOU3B00CMEA.

KmoueBble cioBa: n1paBoBasi MOMOIIb; TPAXKAAHCKUI MTPOIECC; TPAXKAAHCKOE CYI0ITPOU3BO/ICTBO;
rpakjiancKue jiesa; aiBokart; npeacrasutesnbctso; COVID-19.
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OPTAHI3ALIMHO—MPABOBI MPOBAEMM .
OYHKUIOHYBAHHA ®OHAOBOIO PUHKY YKPAIHA

Jocnioxcero npodremamuxy cmanoeienns ma possumxy Oipxucoeoi cnpasu 6 Ykpaini npomszom
OCMAanHb020 OecAmupiuys. Ykasano na pisHoManimmuicmy HayKoBUX Ma HOPMAMUGHUX NOZLA0IE HA GUSHA-
uenns Gondosozo punky. Ilpoananizosano nesny cmamucmuuny in@opmayin wodo cyuacHozo cmamy
ondosozo punky Yepainu.

Sasnaueno @ yinomy mendenyio 00 pozsumxy Gondosux eionocun 6 Ykpaini, axa 6i00yeaemocsi
npome 6 documo nosivioMy memni. Posensnymo wunnuku, uepes siKi ichyioms nepewxoou 0is cmaiozo
Pynkyionysanns Gonodosozo PUnKY Kpainu, wo e 00360110Mb epheKmUsHO BUKOHYBAMU NOKIAOEHT HA
1020 QYynKYil Po3NOdinYy Kanimaiy ma noCmitnozo 3aiyuenns THeeCMUUIiL 6 eKOHOMIKY.

3pobaeno 6ucnosox npo 6azamocmoponiio nPOOIEMAMUKY CIMAHOBICHHS ePEKMUBHUX PUHKOBUX
Giparcosux eionocun ¢ Ykpaini, supiuenns axux ciiod nouunamu 3 YOOCKOHALEHHS 1020 NPABoB0z0 pezy-
JIHOBAHHSL 3 BUKOPUCTNAHHSIM HACAMNEPEOD 20CN00apCchKO-npasosozo iHcmpymenmapin.

Kmouosi caoBa: Gipska; (honmosa b6ipsxka; Yrpaincbka (porgosa Gipska; 6ip:koBa AisIbHICTD; (HOH-
JIOBUI PUHOK; PUHOK I[IHHUX Ianepis; MiHHI manepu; GipKOBUHN IHAEKC, peryJIioBaHHs AisIbHOCTI (POH-
JOBUX OipiK.

Boiiuenxo J. I., kanjuaat 0OpUANIECKIX HAYK, TOIEHT, TOIEHT Kadeapbl X03sIHCTBEHHOTO TTpaBa
u nporiecca, Harmonanbblii yuusepcuter «Oiecckast opundeckast akajeMusi», Ykpanna, r. Oecca.
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OpraHn3aiMOHHO-IIPABOBbIE NPOOIeMbl (PYHKIMOHNPOBaHHS (POHIOBOTO PHIHKA YKPaUHbI
B npedcmaenennoti cmamve ucciedyemcs npooiemMamura CMmanosieHus U passumus OupiIcesozo
dena 6 Ykpaune 8 meuenue nocieonezo decsimuiemus. Ykasvl8aemes Ha pasHoodpasue HayuHulx U Hop-
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botivenko E. I OpeaHizayiliHo-npagosi npobnemu ¢yHKYiOHY8aHHA (pOHO0B020 pPUHKY YKpaiHU

MAMUBHBIX 6321151006 Ha onpedeienue Pordosozo PulHKA. AHAIUSUPYeMCs ONpedeieHids CImamucmue-
CKast UNDOPMAUUSL O COBPEMEHHOM COCMOSAHUU POHO0B020 PLINKA YKpauibL.

Ommeuaemcs menoenyus K passumuio Qonooewvix omuowenull 6 Ykpaune, KOmopas npoucxooum
6 docmamouno medrennom memne. Paccmampueaiomes paxmopovl, npensmemsyiougue cmaduibHomy
QynrUUONUPOSaIO POHA0E0Z0 PYIIKA CIPAIDL, KOMOPbLE HE NO3GOLAI0M IPOEKMUCHO GbINOIHAMD 603+
JLONCEHHDIC HA He20 DYHKUUL PACIPeOenenus Kanumaid U NnoCmosHH0z0 NPUGICUeHUs. UHBECTIULULL 6
IKOHOMUKY.

enaemcs 61600 0 MHO20CMOPOHIEL NPOOICMAMUKE CMANOBLEHUS. dPDEKMUBHBIX PLIHOUHDIX OUp-
HCeBLIX OMHOWEHULL 8 YKpaune, pewenue Komopvix Cledyem HauuHamy ¢ COBePULeHCMEOBAHUS €20 NPa-
806020 PEZYIUPOBANUS. C UCTIOIDIOBAHUCM, NPENCOE BCe20, XO3SUCTMEEHHO-NPABOBOZ0 UHCIPYMEHMAPUSL.

Kumouesble cioBa: Gupska; pongosas Oupska; Ykpaunckas ¢hongosas Oupska; Oups;Kkesast [1esre/ib-
HOCTB; (DOH/IOBBII PHIHOK; PBIHOK I[EHHBIX OyMar; lieHHble OymMaru; OUp;KeBON WHIEKC; PeryInpOBaHus
JEATETbHOCTH (POHIOBBIX OMPIK.

Hocmanosxa npooaemu. OoxmoBUil PUHOK YKpaiHH, IO TTOYAB CBiil PO3BUTOK
31 3100y TTSIM He3aJIeKHOCTI YKpaiHU Ta POJOBKY€E (POPMyBATHCS [ajl, € OJAHUM i3
IMOKA3HUKIB JIMHAMIKKA PO3BUTKY SK OKPEMUX rajy3eil eKOHOMIKH, TaK i eKOHOMiKHU
JIepsKaBU B IJIOMY. 3 JOTIOMOTOI0 (DOHZIOBOTO PUHKY BiI0YBAETHCS TIEPEPO3IOIII
IHBECTUIIMHUX pecypciB 3 OJHUX Tay3eil 0 1HIINX, 3aBAIKH YOMY BU3HAYAETHCA
3araJibHUN piBeHb MOMUTY 1 MPOIO3UIN OKPpEMUX Tajny3ell ekoHoMiku. Bix Toro,
HACKIJIbKY TBUIKO PO3BUBAETHCS i e(heKTUBHO TIPAITOe (DOHIOBUI PUHOK Y JIepsKaBi,
3aJIEKUTH JMHAMIKA PO3BUTKY €KOHOMIUHUX TIPOIECiB i 3a0e3neduentst Beiel dinan-
COBOI CHCTEMU JiepyKaBu 3arajioM. ToMy BUHUKA€E 1OTpeba aHasIi3y Cy4acHOTO CTaHy
(hOHIOBOTO PHHKY, a TAKOXK MPOOJIEM, SIKi BUHUKAIOT 111/l 4ac HOro (hyHKI[IOHYBaHHSI.

Ananiz ocmanuix oocaioxcens i nyoaixayiu. IlviraHus cTaHOBJIEHHS Ta (DYHK-
1iOHyBaHHs (QOHIOBOTO PUHKY YKpaiHu pociipkyBanu Taki BueHi, gk /[. C. borau
(D. S. Bohach), II. O. Birok (P. O. Bitiuk), C. O. Bixpos (S. O. Vikhrov),
B. B. Kosecuuk (V. V. Kolesnyk), B. 1. Ocunos (V. 1. Osypov), 1. II. lyxabra
(1. P. Shulha) ta in. IIpore Ginburicts yuyeHuX, sKi 3aliMagncss BUBYEHHSM (DOH-
JIOBOTO PUHKY, AOCTI/KYyBaJIu HOTO 4epe3 MpU3My eKOHOMiuHOI Teopii, hiHaHCIB
Ta MEHe/PKMEHTY, & TUX HAYKOBIB, SIKi IPUILJISIN yBary JOCJIiPKEeHHIO rOCIoiap-
CbKO-TIPABOBUX ACIIEKTIB HOTO (PyHKITIOHYBAaHHS, HAZI3BUYAWHO MaJio. JlociKeH s
[PaBOBUX TIPOOJIEM € HeOOXiHOK Ga30BOI0 YaCTUHOI BUBYEHHS Oyib-sAKOI chepu
JUSIBHOCTI, sIKa IIOBHICTIO a00 YaCTKOBO PErJIaMEHTYEThCS AePiKaBOIO, OTKe, CJIiJ
BHU3HATHU, 110 BiJi TOTO, HACKIJIBbKU JIETAJbHO 1 CMCTEMHO 3aKOHOJaBeIb MiIXOAUTH
710 peryJiioBaHHs (GOHI0BOTO PUHKY, 3aJI€KUTh Oro eeKTUBHICTD Ta MepCIeKTUBU
MO/IAJIBIIIOTO PO3BUTKY.

Memoro danoi cmammi € GpopMyBaHHS TOCITOAAPCHKO-TTPABOBOTO MiIXOMY /10
BUBYEHHSI 1IPoOsieM (DYHKIIOHYBaHHS i PO3BUTKY GipsKOBUX Ta 1mM03a0ipKOBUX Bijl-
HOCHH, TIOB’I3aHUX 3 TOPriBJeio MIHHUMU TariepaMu Ha (pOHI0BOMY PUHKY YKpaiHu,
BUPOOJICHHST HAIIPSIMIB OpraHizalliiHO-peryJIsiTHBHOTO BILIMBY Ha JaHUl CEKTOP
eKOHOMIKHM JIJIsI TIOKpalileHHsT e()eKTUBHOCTI GipsKOBOI clipaBu B YKpaiHi.

Buxniao ocnoenozo mamepiany. PisHi BYeHi 1O-pi3HOMY MiIXOAATDH 10 BU3HA-
YeHHsT MOHSTTS «(hoHI0BUI pUuHOK». Tak, B. B. Kosecnuk posrisiae ii yepes npusmy
KaTeropii «pyMHOK IL[IHHKMX IallepiB» Ta BU3Haya€ K OararoacileKTHe ColliajibHe
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SBUIIE, 10 3HAXOJAUTHCS Y IIOCTIHHOMY Pyci, TOOTO K (heHOMEHOJIOTIUHY CUCTEMY,
o iHTerpye y cobi mijcucTeMu eKOHOMIYHUX, TPABOBUX, iH(MOPMAIIHHIX, TICHXO-
JIOTIYHUX, COITIOJIOTIYHNX, MOPAJIBHUX Ta iHMMX ysBJeHb [1, c. 3, 162]. C. O. Bixpon
BBa)Ka€, M0 PUHOK IIHHUX TarepiB CJIiJi PO3TSAATH 32 CBOIM 3MIiCTOM SIK €KOHO-
MiuHY KaTeropiio, sika BiZjo6pakac eKOHOMIUHI Bi/IHOCHHM, 110 BUHUKAIOTH TTi/l BILJIU-
BOM IIOINUTY 1 MPOITO3UILi1 Ha TTO3UYKOBUI KariTas, SKUH 3HAUIIOB CBOE BUPAKEHHI
y (opwmi 1inaux nanepis [2, c. 183]. [locuts mikasoio € qymka P. C. [lemuaka, akuii
PO3TJISIIA€ PUHOK IIHHUX TATEePiB sIK 00'€KT JIePKaBHOTO PETYJIIOBAHHS | BU3HAYAE
iioro gk crenu@iyHUi pUHOK, Ha IKOMY Jiep:KaBa yepe3 CBOi OPraHu, caMOpery-
JIbOBAHI OpraHisallii, BpaXOBYIOUM 3aKOHOMIPHOCTI (hOHZOBOTO PUHKY, BUPIIIYE
3aB/IaHHA 1010 3aTy4YeHH, PO3NOIiay IHBECTUIIMHUX KOIITIB Mi>K HAJIJIMIIIKOBUMU
Ta feGIMUTHUMU CEKTOPaMU, OKPEMUMHU TaJy3sIMU 1 CEKTOpAMHW €KOHOMIKH Ta iX
PO3MIIIEHHST; TTePEPOIIOIIJISIE OXON 1 BJACHICTH, (DOPMYE HOBI Bi[HOCUHM BJIac-
HOCTI, PO3MOPS/KEHHS, BUKOPUCTAHHSA Ta BUPIMIYE iHII COIMiaJbHO-eKOHOMIYHI
3aBmanus [3, c. 5—6]. [lousaTTs hoHIOBOrO PUHKY Ma€ i 3aKOHO/[aBUY€e BU3HAYEHHS,
Bi/IMIOBIZIHO /IO SIKOTO OCTaHHIN PO3YMIETHCS IK CYKYIHICTh YYAaCHUKIB (POHIOBOTO
PUHKY Ta MPaBOBIAHOCHH MiK HUMH IIOAO PO3MIillleHHSs, 06iry Ta 00Ky IiHHUX
namnepiB i moxizuux (nepuBaTuBiB) [4]. OTiKe, SKINO TOPIBHATH 3aKOHO/IaBY€E BU3HA-
YeHH 1 yMKW 3raJlaHiX yYeHNX, TO 3aKOHO/[aBellh BUZHAYAE TOCII/IKyBaHe TIOHATTS
MITAPIITe, BKa3yI0UN YIaCHUKIB Ta OCHOBHI BEKTOPH MPABOBITHOCKUH (POHIOBOTO PUHKY,
a came: po3MilieHHs1, 00ir, 00K MIHHUX TTanepiB i MoXigHUX (JepUBaTUBIB), y TOi
yac gK BHUIIeBKa3aHi BYEHI /1eTali3ylOTh MOHATTS Ta BMIIYIOTb B HbOTO 3HAYEHHS,
GyHKIIi1 Ta 3aBAaHHS (OHIOBOTO PUHKY.

[Muranusavu, o’ si3aHuMU 3 PYHKIIOHYBaHHAMU (GDOHIOBOTO PUHKY B YKpaiHi,
3aiimaeTbcsa Hartionasbaa Komicis 3 MIHAUX TanepiB Ta (POHIOBOTO PUHKY YKpaiH!
(mami — HKIIIIDP), MeToto AisiIbHOCTI SIKOI € CTBOPEHHST YMOB JIJIsl HAJIEKHOTO
Ta eeKTUBHOTO (DYHKINIOHYBaHHS PUHKY I[IHHUX IAmepiB, 3a0e3MeYeHHs TPOIIIO-
BUM KamiTajoM motped eKOHOMiKM KpaiHW MIJISIXOM CTBOPEHHSI MeXaHi3My aKy-
MYJIIOBaHHS, PO3IO/LIY Ta Iepepos3noaiay (HOHAIB KOIITIB Bif 0coOM, sIKa BOJIOIIE
BIJIBHUMU 1HBECTHUIIIHHUMU pecypcamMu 10 0coOH, sIKiit HeOOXiTHI Taki pecypcu st
po3BUTKY [5].

Indopmartist, sika Hagaerbest HKIITIDP, € odittiiinum mKkepesioM BiioMOCTel po
cydyacHUi cTtaH (DOHIOBOTO PUHKY. AHaJI3 Takoi iHGopmallii /la€ 3MOTy 3pO3yMiTh
cuTyailifo Ha (hOHIOBOMY PUHKY KpaiHU Ta Ha I[iii OCHOBI 3pOOUTH BUCHOBOK TIPO
YMHHWUKHU, sIKi HAfOLIbIIe BIVIMBAIOTh HAa BAPTIiCTh I[IHHUX TIATIEPIB i omepartii 3 HUMH.

[Tpoanamizyemo cydacumii ctan ¢goumoBoro punky Ykpaiau. [lo-mepmie, cran
(hoHIOBOTO PUHKY y CBiTI BU3HAYAETHCS TOKA3HMKAMU iHIEKCIB (DOHAOBUX PUHKIB
kpain. Ileli Moka3HUK € 3araJibHUM IHAWKATOPOM CTaHY PUHKY IIHHUX Tarepis,
0 BiJICJIIJIKOBYE PyX CEPENIHIX I[iH aKIlii, 3Ba)KeHNX 32 iX BIIHOCHUMU PO3MipaMU.
[HekcHMit MOKa3HUK PO3PAXOBYETHCA 5K cepeiHE apudMeTHUHe BiTHOIIEHHS IiH /10
HaiOLIbII JKBIAHUX akIiii abo o6/Iiraliil THX KOMIIaHIl, 41 TOCIIOAaPChKa [isiib-
HICTh € HaibLIbII BaXKIMBOIO JJISI CBITOBOI €KOHOMIKM Ta aKIil SKUX KOTUPYIOThCS
Ha BiANOBiAHIH GipoKi.
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I'padiuno iHgeke Ykpaincokoi 6ipxu UX Ta ofni€ei 3 HaiiposBuHeHImmx Oipsk
CIIIA — Hsio-Mopxeokoi 6ipsxku NYSE 3a ocraumiii pik 306paxkeni Ha puc. 1 ta 2.
3 HaBejleHUX HUK4Ye TpadikiB MOKHA TTOOAYNTH, 10 AMHAMIKA 3HAYEHHS YKpaiH-
CHKOTO iH/IEKCY € CXOKOI0 3 AnHaMikoio ingaercy S&P 500, 1o BiacmigikoBye pyx
min #Ha NYSE, Ha oHaKOBHX TIPOMiXKKaxX 9acy: AJisi 000X 1HIEKCIB XapaKTepHUMMU
€ Maii’ke CHHXPOHHI majiHHs abo mijiioMu. AHAJIOTIYHA CUTYaIlisl CIIOCTEPITAETHCS
it 3 ingexcamu Tokiiicekoi Gipsku (TSE) Nikkei 225, JTongorcskoi 6ipsxu (LSX) —
FTSE 100, Ta inmux csitoBux 6ip:x. Ile roBoputh npo mpobaemMy BUCOKOL 3a1esK-
HOCTi aKTUBHOCTI (DOH/IOBUX PUHKIB Bijl 30BHIIITHHOEKOHOMIYHUX (DAKTOPIB, PO STKi
HTUMETBCST HUKYe. 3 HaBeJeHOTo rpadiky yKpaiHChKOTO OipKOBOTO iHAEKCY TaKOXK
MOMITHO, 1110 3a pik (3 TpaBHsa 2019 p. o tpaBens 2020 p.) 3HAYEHHS HIEKCY BIIAJIO
Maiike Ha 400 OMHUILG, TII0 TOBOPUTD TIPO T€, 10 CTaH (POHIOBOTO PUHKY Mae Ge3Jtiu
npobsiem (TI0O3HAYEHI HYZKYE), sIKi HOTPEOYIOTh SIKHAUIIBUIIIOTO BUPIIIEHHS.
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Puc. 1. /lunamika ingekcy Ykpaiucokoi 6ipski UX 3a mepiox 3 Tpasast 2019 p.
1o tpaBas 2020 p. [6]

ITo-npyre, onHUM i3 OCHOBHUX €JIeMeHTIB (DyHKI[IOHYBAaHHS PUHKY [IHHUX I1are-
piB € HagBHicTH poHmoBUX Oipxk. CranoM Ha TpaBenb 2020 p. 3a ganumu HKI[IIDOP
B YKpaini ¢yHkiionye 6 ¢ponmoux 6ip:x, a came: YKpaincbka ¢ongosa 6ipska, MoH-
nosa Gipxxa ITIMTC, Ykpaincbka mizkGaHKiBChbKka BamoTHa Oip:xa, Monmosa Oipika
«IHHEKC», ®onzosa 6ip:xka <IIEPCIIEKTUBA», Ykpaitcbka Oip:xa [8]. KinbkicTb
(hoHIOBUX GIpK MOCTIHO 3MIHIOETHCS, A€AKi 3 HUX 3HUKAIOTh 3 PUHKY y 3B’SI3KY
SIK 3 30BHINTHIMY, Tak i BHyTpimHiMu (akropamu, siki sectadiii3yioTh eKOHOMIKY, a
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JIesIKi 3HUKAIOTh, 6O He € THYYKMMHU JI0 3MiH y 3aKOHOZABUOMY peryJoBanHi. Tak, Ha
CHOTOAHIIHI jieHb yHKITioHYE 6 (hoHmoBUX GipsK, KOJIH, Hanpukiax, B 2016 porti
ix 6yso 11 [9, c. 131]. TIpore HeBesmKa KibKicTh (HOHIOBUX GipsK € OisbIie mo3u-
TUBHUM MOMEHTOM, HiK HEraTHUBHUM, OCKIJIbKM Ha PUHKY 3aJUINIAIOThCs HAaiOiIbIIn
CWJIbHIII, TOOTO Ti, IKi TOKa3ytOTh OibII e(eKTUBHI Pe3yJbraTi Ta HaAilHICTDb Y
Ha/IaHHI BiIMOBITHUX TTOCTYT.
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Puc. 2. /lunamika ingexcy S&P 500 3a niepioz kBitenb 2019 p. — tpaenn 2020 p. [7]

[To-Tpere, po3BUTOK (HOHAOBOTO PUHKY MOKHA OI[IHUTH TaKOK 32 OOCSTOM Ta
KIJIBKICTIO BUITYIIEHUX I[IHHUX MarepiB ta oocssroM 6ipskoBoi Toprisii. Tak, ctanom
Ha nepmmi kBapras 2020 p.:

— 06cAT BUIYCKIB €MiCIiTHUX IIHHUX marepiB craHoBuB 17,42 mupy rpH (6isbiie
Ha 9,78 MJp/ TpH NOPiBHAHO 3 BiAmoBigHUM niepiogom 2019 p. — 7,65 mupa rph);

— 3apeectpoBano 13 BumyckiB axmiii Ha cymy 823,13 muH rpH (TOPIBHSAHO 3
arasoriunum mepiogom 2019 p. obesr 36imbmuBes Ha 120 MITH rpH);

— 3a pesyJ/IbTaTaMy TOPIiB Ha OPraHi30BaHOMY PUHKY 00CAT Gip:KOBUX KOHTPAK-
TiB 3 MIHHUMU Tarepamu ckiaB 78,23 mup/ rpH (Ha Oisbiine 2,49% 3a aHaIOTTYHAT
mepionx 2019 p.) [10].

Ortxe, donnosuii puHok y nepiiomy kBaprtasi 2020 p. moka3aB MO3UTUBHY
JIMHAMIKy TOpiBHSHO 3 aHasjoriyHuM mnepiogom 2019 p. IIpore gxio 3BepHyTH yBary
Ha Hajlannk BUIIe rpadik YKPaiHChKOTO iH/IEKCY, HEBAKKO TIOMITHTH, 1110 TaKa TO3U-
THBHA TEHJIEHI[is1 OyJia XapaKTePHOIO JIUIIE JIJIs TIEPIIOro KBapTalry, IJIst IEKiTbKOX
HACTYITHUX BOHA MaTUMe CKOpillle HeraTUBHI NOKa3HUKH, aJiKe 3 IPYTOTO KBapTaIy
2020 p. yKpalHChKHIT iHIEKC BiKe TI0KA3y€ 3HaYHe MOCTabJIeHHs CBOIX MO3MIINA MTPH-
6simsno Ha 100 opuHuUIb, 110 BigobpaskeHo Ha puc. 1.

@on0BMIT PUHOK YKPAiHM HA CHOTOIHI € TAKUM, 1[0 PO3BUBAETHCH, X0Ua i JIyxKe
noBisbHO. I1ig yac fioro (yHKIIOHYBaHHSI BUHUKAE Oe371id pobJieM, siki 3yMOBJIEH]
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SK 30BHINTHIMHU, TaK i BHYTPINTHIMI YMHHUKAMU 1 He JaI0Th (POHJIOBOMY PUHKY Kpa-
iHM e(heKTUBHO BUKOHYBATH TOKJIA/e€HI Ha HbOTO (DYHKIIii: PO3MOALITY KammiTamxy Ta
MOCTIlHE 3aJIyYeHHs IHBECTHILI.

3BepHEMO yBary Ha OCHOBHY Mpo0JeMaTHKy (hyHKIIOHYBaHHS (OHIOBOTO PHHKY.
[To-mepiiie, OCHOBHOIO TPOOJIEMOIO 3AJTUIIAETHCST BIHCOKA 3aJI€KHICTH YKPAiHCHKOTO
(hOHIOBOrO PUHKY Bij 30BHiIHIX (akTopiB. Byab-saxi gecrabinizyoui dakropu
B €KOHOMIIIi BUCOKOPO3BUHEHUX JeP:KaB HETAaTMBHO BIJIMBAIOTH 1 Ha (POHAOBUI
puHOK YKpaiuu. Tak, mocuth HemepeabadyBaHOwO € cuTyallist 3 maugemieo Covid-
19, Bix sxoi ingexcn (HOHAOBOTO PUHKY CBITOBUX TiraHTIB-KOMIIAHIM TOCTIHHO
3MIHIOIOTH CBOI TOKasHUKU. Uepes crajax XBOPOOM IHBECTOPH TIEPErJISTHYJIN CBOI
HOTJISIIM Ha MallOyTHE CBITOBOI eKOHOMiKM. OOMeKyBabHI 3aX0/H, SIKi BBOASITHCS
PIBHUMM KpaiHaM¥, HETATUBHO BIIMBAIOTHh MPAKTUYHO Ha BCi rajysi, MoB’s3ani 3i
CTIOKUBYOTO0 aKTUBHICTIO: TYPU3M, TOPTIiBJISA, PO3BAr Ta iHIIe. Y4acHUKHU (POHIOBOTO
PUHKY CTaJIM aKTUBHO MPOJABATU aKIlii KOMIAHIN, YeKaloun MaliHHSI BUPYUYKHU 1
noxoxis. Hanpuknaz, muime ingeke FTSE Minancskoi dongosoi 6ipski MIB, skuii €
OCHOBHUM OPIEHTUPOM ITATIHCHKUX PUHKIB aKITii i CKIAJIAETHCS 3 BUCOKOJIKBITHUX
KOMITaHill CHOKMBYMUX CEKTOPIB eKOHOMiku Itasii, 3 moToro 1mo 6epesenb 2020 p.
BrpatuB 6;u3bko 30 Bigcorkis [11]. Ockinbku yKpaiHCbKUl (POHAOBHIT PUHOK HE €
CTIKKUM /10 3MiH CBiTOBOI €KOHOMIKH, TO 3MiHU BiIOYINCS 1 B TIO3UIIISIX YKPATHCHKUX
inzekciB. Tak, Bxke 3rajyBaHuil BuIile iHueKkc YKpaiHcbkoi 6ipski UX i3 samposaj-
JKEHHSIM KapaHTUHY B YKpaiHi 3 GepesHst 10 TpaBHst 2020 p. Bxke BTpaTuB OJN3bKO
200 oguuuts (puc. 1). Ane He suiie MaHAeMist, a U Taki YMHHUKH, 9K I[IHOBA BiliHA
3a OCHOBHI PHHKH 30yTy MiK TOJOBHHMHU eKcropTepamu HabTH, 10 PO3B’s3amacs
Ha nouaTky Oepesus 2020 p. micsig HeBanoi cupobu kpain-yyacuuis rpynu OIIEK
JIOMOBHTHUCS TTPO CKOPOYEHHsI BUAOOYTKY HA(TH, IIIKOM MOKE BILUIMHYTH Ha CTaH
CBITOBOTO (DOHZIOBOTO PUHKY, B TOMY YMCJi i YKpaiHu.

[To-apyre, Mpo6IEMOIO TAKOK € YHHHUK BHCOKOI KalliTasisalil akiiii KoMIaHiii
HaJIMBHO-€HEPIeTUIHOTO KOMILIEKCY. Tak, iHAEKCHUI KOIMK YKpPaiHChKOI 6ip:Ku
ctaHoM Ha TpaBeHb 2020 p. cKIa/aI0Th aKIlii MECTH KOMIIaHiii, TPOE 3 SKUX € TPe/l-
CTaBHUKAMU MTAJIMBHO-eHepreTUuHoi ranysi ekoHoMiku: [TAT «IlenTpenepro» (karti-
tanizaiist — 2,5 mupa rpu), ITAT «/{onbacenepros» (karmitasisaiiist — 576 MJIH IpH),
ITAT «¥Yxkpuadrar (kamitamisaitis — 7 mapza TpH) [12]. Bucokwuii piBenb Kamitamisa-
il KOMIaHIM, SKi MPeJCTABISIOTh OJIHY Taly3b €KOHOMIKW, HETATUBHO BIJINBAE HA
3/IICHEHHST O/THIET 3 OCHOBHUX (DYHKITIN (DOHZOBOTO PUHKY: TIEPEPO3IIO/IIJY PECYPCiB
MIXK PIBHUMU TaNy35IMU €KOHOMIKU.

[To-tpete, 3 2017 p. B Ykpaini 3'saBusiacs 1e oHa ¢piHaHCOBA MOKIUBICTD IS
iHBeCcTyBaHHSI — TOPIU I[IHHUMM TallepaMy iHO3eMHUX KOMIIaHiil. Paniie MoxkInBo-
CTel JieraJlbHO CKYMOBYBATH I[iHHI Ianepu IPOBIIHUX CBITOBUX KOMIIAHiM, HAIIPHU-
KJsiajl, Takux sik Microsoft uu Apple He Gys0. 3 KOKHUM POKOM TI€PEJIiK iHO3eMHUX
KOMIIaHiil po3lIMpIOBaBCs Ta CIIpolLyBajacs Mpoueaypa 3iiiicHeHHs Toprisii. Tomui
3'SIBUJTHCST, TaK 3BaHi «OJaKUTHI (DIMIKI», T/ SKMMU MAlOThCST HA yBa3i IiHHI manepu
TOMOBUX, TOOTO HAMOIMBII HAAIMHUX KOMIAHIH, sIKi XapaKTepHu3yoThCst cTabijb-
HUMU TTOKA3HUKAMU JIOX1IHOCTI Ta HAWBUIIOIO JIKBIHICTIO MIHHKUX marepiB. OHak
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npobJIeMOIo € Te, MO TIeBHA YacTHHA «OJaKUTHUX (DINIOK» HAJNEKUTH 1HO3EMHUM
KOMIIQHISIM 1 4aCTO BUTICHSE 3 PUHKY KOMIIaHil TaK 3BAHOTO <«J[PYTOrO eleJIOHy» —
THUX, YWi TIO3UIlil HA PUHKY € JMHAMIYHUMM i HE BUPI3HSAIOTHCI BUCOKUM PiBHEM
JUKBiZHOCTI. A B GLIBIIOCTI CBOIN Taki KOMIaHIl € YKPaiHChKUMU.

[To-ueTBepTe, MpobIEMOO € 3HAYHWI BIIMB ykpaiHchbkux 6ipx [TDTC Ta
Vkpaincbkoi 6ipski Ha TOPriBJIIO Yepe3 TOAaHHS HUMK MEBHOIO MipOi0 HEOO €KTHB-
HOI iHdopMarii o0 HOTeHIIiTHIX 00'€KTiB iHBecTuIiil. Tak, CIMCOK «OIaAKUTHUX
bIImoK» Ta «APYroro eIeyoHy» BU3HAYAETHCST TOPrami, micsst sikux oOipskoio [TMDTC
Ta YKpaiHChKOIO GipsKOI0 (hOPMYEThCS TIEPEiK HalbOiabin cTabiIbHIX KOMIaHIN. Ajie
y 3B’3KY 3 THM, IO 3araJbHONPUIHATOTO TIePeJIiKy YMOB BiJ[HECEHHST KOMIIaHii /10
TOI 4M IHINOI IPYNU HEMAE, TO JesKi KOMIaHil 3a/IMIIaloThCsl HEOOI[iHEHUME, abo
HaBIAKU TepeolliHeHuMHU. SIKIO MOCBiUeHUH iHBeCTOp Oy/ie TepeBipsTH Yu AiHCHO
€ Ta 4M iHIIA KOMIIAHig JIKBiZHO, cTabiIbHOI0 Ta HAAIRHOIO, TO IepecidyHuii Tpo-
Ma/ISTHUH-1HBECTOP 3BEPHETHCS /10 MaHuX, chOpMOBaHUMHU OipsKaMH, 10 He 3aBKAN
Bi/lIIOBiZIaTUMeE /IIICHOCTI, MPUHAMMHI Y cepe/lHbO- Ta I0BIOCTPOKOBIH IepCrieKTuBaXx.

[To-’gre, mae miciie BUCOKUM piBeHb MaHIMyJisAliil Ha (POHAOBOMY PUHKY Ta
TopyllleHb MpaB iHBECTOPIB, IO /A€ HETaTUBHUI Pe3yJbTraT, YHACTIOK YOTO iHBeC-
TOPYU 3MIHIOIOTh HAIIOHATBHY TIAT(OPMY /IS 3IICHEHHS 1HBECTUIIN HA 1HO3EMHY.
Boporsba 3 MaHIMyIsIisiMUA BiIOYBAa€THCST aKTUBHO, ajie Yepe3 KOJIi3il Ta HeTOYHOCTI
B 3aKOHO/IaBYOMY PeryJIioBaHHi (POHI0BOTO PUHKY TIPABONOPYITHUKAM He TUIbKU BJla-
€TbCS YHUKHYTHU BiJINIOBIIA/IbHOCTI, ajie i 3aJUIIUTUCS HellOMiYeHUMHU. Besuky poJib
Bijlirpae i KOpyIIIiiiHa CKJIa/I0Ba, KOJIM «ITPABUJIA TPU» JIJIsT OKPEMUX 0Ci0 3MiHIOIOTHCST
i iM BIA€ThCS OTPUMYBATH HaWOIIbIINI BiZICOTKM Ta BYACHO 3aJUINATH <IIOJIE€ IPU>.
Tax, cboroziHi TPOJOBKYIOTh MATU MiCIle CUTYallii, KOJU MEeBHY YaCTUHY <EJITHUX»
IHBECTODIB IOIEPEIKAIOTH PO 3MiHU B JIIKBIIHOCTI KOMIIAHi#, B SIKi BOHU BHOCSITh
IHBeCTHIIil, 1 1aJ1i 3aBYaCHO ToTIepe/izKeHi iIHBeCTOPU BCTUTAIOTh BUBECTH BJIACHI KOIIITH.
Pemra «psamoBux» iHBeCTOPIB /I3HAETHCS TPO TaKi 3MiHU TTOCT(HAKTYM, KON yTiepe-
JUKYBAJIbHUX 3aXO/IiB 13 30epesKeHHsT iIHBECTHIIIN BAKUTH He BIAEThCS, aJKe PUHOK BIKE
noiHgopMoBanuii PO BIAMOBIHI (haKTH, Y 3B’SI3Ky 3 YUM OCTaHHI BTPA4YalOTh CBOI
BRJIaJIeHH:. [Ipu 1iboMy TIOZIEKy/IM TaKi 3MiHUM B JIKBIZIHOCTI KOMITaHIN CTBOPIOIOTHCS
(ikTUBHO, TOOTO BiZIOYBAETHCS MAHIIYJISIisT PUHKOBUME HACTPOSIMHU.

Boarouac crpaBeiinBo 3ayBasKUTH, 0 60POThOA 3 MAHIIY/IALISMU Ha PUHKY
Be/IeThCs JIOCUTh aKTUBHO. Tak, Juiie B paMKax O4YuileHHd (hOHIOBOTO PUHKY 1
cUCTeMHOI 60pPOTHOU 3 MAHIMyTIOBAaHHIM I[iHaAMHU Ha (hOHIOBOMY PHHKY TIPOTSITOM
2015-2019 pp. GyJio 3ynuHeHo o6ir 1iHHUX nanepiB 49 emMiTeHTIB 3a 03HaKaMU (hiK-
TUBHOCTI, TPUITMHEHO TOPTIBJIIO I[IHHUMU TlariepaMu 273 eMiTeHTiB, aHyJiboBaHO 136
JITeHsii Ha 3/1ilicHeH s TPogeciiiHol AisIbHOCTI Ha (DOHOBOMY PUHKY 32 PE3YJib-
TaTaM¥ PO3TJISIY CIIpaB Mpo mpaBomnopyiients [13].

3pelrroio, i 1e Mo-1ocTe, CJIijl BKazaT Ha BKPail HeJIOCTATHIN piBeHb 06i3HAHOCTI
IPOMA/ISH TII0/I0 MOKJIMBOCTEN iHBECTYBaHHS y 1iHHI manepu. HailGiipin HaiiHIMI
criocobaMu IHBECTYBAHHsI Y CBIIOMOCTI HACEJIEHHsI BCE TI€ 3aTUIITAETHCS KYTTIBJIsT HEPY-
XOMOCTI Ta JIeTI03UTHI BKJIajieHHs. CBITOBOIO K TIPAKTUKOIO JI0BE/IEHO, 1110 BKJIQJICHHS B
1iHHI TIariepy Ha cepelHbOCTPOKOBY YU JIOBFOCTPOKOBY MEPCIIEKTUBY 1TOKA3yIOTh BUIILY
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JIOXIIHICTD Y TOPIBHSAHHI 3 iHIIMMU criocobamu 30epiraHHs 1 301IbIIEHHS KalliTary.
Cepej HacesleHHS He TIPOBOIUTHCS HisIKOI iH(opMaIiiiHoi poOOTH 100 MOKIUBOCTI
3ificHeHHs] BKJIaAiB B IiHHI manepu. 3MI B GibIiocTi cBOINl 320X04yIOTh POOUTH
JIETIO3UTHI BKJIAJICHHSI, SIKi Ha JIOCBIjli TIOKA3yIOTh X04a i OIJIbIIN CIIPOIIEHY CHCTEMY
3MICHEHHS BKJIA/IB, Hi’K HA (DOHIOBOMY PUHKY, ajie iX BiZICOTKU JOXO/IIB € HIZKIMMU
Bi/l MOSKJIMBUX BiJICOTKIB JIOXO/IIB HA PUHKY I[IHHUX TIallePiB.

Kpim Toro, icaye mpobemMa HeIoCTaTHOCTI iH(hOpMaIiiiHOTO 3a0e31eYeHHsI yJyac-
HUKIB PUHKY IIHHUX TIarepiB B 1isiomy. /lana nmpobsiema Mae OyTH BUpillieHa BIIaI0t0
nepiodepropo. Iudopmariiiine 3abesnedeHHst Ja€ BiAYyTTs JOBIPU i MOKJIUBICTH
BYACHO 3/I1ICHIOBATH NEBHI 3aX0u, 111006 30epertu Kamitanoskiagents. OCHOBHMIA
o0csr irdopMmaltii, siki iHBECTOPU MOKYTh OTPUMATH BiJl eMiTEHTIB MMOJAETHCS Y 3BiT-
HOCTI, IKa B GLJIBIIOCT] BUITAJKIB HA IPAKTUIl CIIPSMOBaHa He Ha Te, 11100 ImepegaTi
peasibHy KapTHHY CIIpaB, a Ha Te, 00 TMoKa3aTu cebe 3 BUTIAHOI Mo3wuIlii. Y sitTepa-
TYpi iCHY€ Z0BOJII OOIPYHTOBAHA BUKJIMKOM 4acy TIPOIO3UIIis 3alIPOBAUTH HOBOTO
yYaCcHUKA BiZIHOCWH, MOB'SI3aHNX 3 (DOHJOBUM PUHKOM — areHTa 3 PO3KPUTTS, SKUi
61 3MIr He JIHIIe PeryJsipHO ONPUJIOHIOBATH iH(MOPMAILIO MOA0 PEabHOTO CTaHy
pedeil Ha (HOHIOBOMY PHMHKY, ajie it 11030aBuB 61 iHdOpMaliitHol MoHOMOJIi1 iHbOop-
mauiiiny 6azy HKIIIIDP [14, c. 5].

Bucnoeox. Otixe, Barome 3HaueHHs (DOH0BOTO PUHKY I10JIATAE B TOMY, IO BiH
€ IHJIMKaTOPOM 3araJibHOTO CTaHy €KOHOMiKU, BU3HAYAJIbHUM MOKA3HUKOM JINHAMIKI
eKOHOMIUHUX TIPOIIECiB, 10 BiAOyBaloThest B gepskasi. CydacHuil ctan (HOHIOBOTO
PUHKY XapaKTepHU3YETbCS Pi3KMMU KOJMBAHHSIMHU iHAEKCY (POHIOBOTO PUHKY, IO
3YMOBJIEHO K 30BHINIHIMU, TaK 1 BHYTPINTHIMU (haKTOpaM#, 3MEHIIIEHHAM KiJTbKOCTI
dhoHgoBUX OipK, MO3UTUBHOIO AMHAMIKOIO 30LAbIIEHHS 0OCATIB Ta KiJIbKOCTI BUILY-
IIEHUX I[IHHUX TanepiB Ta o6csariB GipskoBol TOpriBii B nepimoMy kBaptasi 2020 p.,
a 3 iHmoro 60Ky — HOTro CrajoM y JAPYroMy KBapTasi, 00yMOBJIEHUM MaHEMIET.

Oxkpecsieri B ctaTTi mpobeMu po3BUTKY (DOHIOBOTO PUHKY B YKpaiHi MaiOTh
pi3HUIT XapaKTep i CTOCYIOThCA Pi3HUX chep: eKOHOMIKH, MEHEIPKMEHTY, (DiHAHCOBO1
MOJIITUKU TOIO, ajie 1X BUPINIEHHS € MOKJUBUM JIUIIE TCJAd BUPINIEHHS TePIo-
4eproBoi MPoOIEMU — BCTAHOBJIEHHS] KapKacy (DOHIOBOTO PUHKY, TOOTO HAJIEKHOTO
1 TOBHOTO HOTO IPABOBOTO peryJioBaHHs, 1110 MOXKJINBO JIMIIE B PaMKax rocroap-
cbkoro mpaBa. OHUM 13 TIEPIIUX KPOKIiB, SIKi JIOIIJIBHO 3alTPOBAIUTH 3a/IJIsT CTBO-
PEHHS YMOB II[0/I0 aKTUBI3allil BIZIHOCHH 3 TOPTiBJIi IIHHUMY TIaniepaMu B YKpaiHi, Ha
HalTy AyMKY, € TPUMHATTS 3akoHy Ykpainu «IIpo cucreMy rapaHTyBaHHS iHBECTHITIT
disnuHnx 0cib Ha GOHAOBOMY PUHKY», pO3poOKa IIPOEKTY SKOro Bejerbes 3 2013 p.
[15]. IIpoTe fioro caif yAOCKOHAJUTH TAaKUM TLISXOM:

— 30UIBIIATH CYyMY KOMIIEHCAI[ITHIX BUILJIAT YYACHUKAM CHCTEMU rapaHTyBaHHS
inBecTuiit Ha doumoBOMY pUHKY (iHBecTopam), mo6 30amaHcyBaTu ix po3Mmip (110
200 THc. TPH) 3 JIOCUTHh BEJUKUM PO3MipoM BCTymHUX (1 BiZICOTOK Bijl cTaTyTHOTO
Kamitajiay unera MoHAy rapaHTyBaHHsS iHBecTHIi (GisuuHuX oci6 Ha (GOHIZOBOMY
PUHKY) Ta MOTOYHUX BHECKIB — JI0 MIHIMAJBHOTO PiBHS, TepeadaueHoro JIupexTu-
Boto 97\9 €C [16], mo ckmamae 20 Trc. eBpo. Ile 3abesneunts: 1) 1OCTOMHUI PiBEHb
3aXUCTY SIK JIPIOHUX, TaK i BEJIMKUX iHBECTOPiB; 2) Oy/e MOKa3HUKOM 3abe3medeHHst
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OJIHAKOBOTO PiBHS KOMITeHcallii mopsj 3 jepskaBamu €C. [l 11bOTO CJTijT BUKJIACTH
4. 1 cT. 3 BUIIEBKA3aHOTO 3aKOHOIPOEKTY Yy Takiil pefakiiii: «CucremMa rapaHTyBaHHS
IHBECTUIII{ TapAaHTYE MPOBE/IEHHST KOMITEHCAIIINHNX BUILJIAT 1HBECTOPAM, 1110 BTPATUIIN
IHBECTHIIil BHACIIIOK HACTAHHS 1X HEJIOCTYITHOCTI, YIIPABIIHHS SKUMU 3/[IHCHIOBATIOChH
YYACHUKOM CHUCTEMU TapaHTYBAaHHS iHBECTHIIIi, Y po3Mipi 90 BiZICOTKIB HETIOBEPHYTUX
inBecTuii, ane He Ginbine 20 THC. €BPO, IIEPeBeeH] Ha KYyPC TPUBHI HA JeHb BU3HAHHS
HEJIOCTYITHOCTI iIHBECTUINIH 32 KOKHUM (haKTOM HEJIOCTYITHOCTI iHBECTHITIIY;

— KOMIIEHCYBAaTH a/IMiHICTPaTUBHI BUTpaTh Ha yTpuManus DoH/y rapaHTyBaHHS
iHBecTHIi#l (hismuHUX 0cib6 Ha (POHIOBOMY PHHKY HLISAXOM 30iJIbIICHHS BiJICOTKY
MOJKJIMBOTO JIENO3UTY BapTOCTi akTuBiB 11boro Monmny 3 50 % mo 75 %. Jlas nboro
cin BHecTH 3Minu 710 1. 3 4. 1 c¢1. 20 nanoro 3akononpoekty: «IIpaBninusg Doumy
He Ma€ MpaBa TPUMATH Ha OAHKIBCHKUX JIEMTO3UTHUX PaxyHKax OiJIbII K 75 Bijco-
TKiB 3arasibHOi BapTocTi akTuBiB DoHmay». 3aBsAKY 1IbOMY: 1) KOIITH HA YTPUMAHHS
@ony OysyTh OTPUMYBATHCS OE3MOCEPEHBO 3 AETO3UTY O3 3anydeH st sl I€el
METH JIOJIJATKOBUX KOIITIB 3 PI3HUX JiKepes; 2) yepe3 MeBHUM 4ac (hyHKI[IOHYBaHHS
@Dony Oyze 301abIIYBATUCH O0CAT OTO AKTUBIB, 110 MATHME HAC/IKOM 301L/IbIIeHHS
YACTKU JIENIO3UTY, Ta, IK HACJIIO0K, — 30LIbIeHHsT 00CATiB 3a0e31eueH s Pal[iBHUKIB
Dony Ta KOIITH Ha MOAAJIBIINI OO PO3BUTOK.

Kpim Toro, BuilieBKasaHi B cTarTi IpodaeMu CIIpUYrHeHi 1ie i 6pakom mpodeciii-
HUX TPeW/IepiB Ha PUHKY IIHHKX narepiB. [loBHOBaXkeHHs 3 opraHizallii miAroToBKu
npodeciitnux tpelifepis cuia nokiaactr na HKIIIDP, noxasim no 1. 40 cr. 4 Ykasy
[IpesunenTa Ykpainu nipo 3arBepizkerHs [losoxenns «IIpo HarionanbHy Komiciio
3 IMIHHUX manepiB Ta (oHAOBOTO PUHKY> [17] Take:

«3abesreuyye opraHizalilifo KypciB npodeciiiHux TpeiizepiB Ta 3[iliCHIOE iX
ceprudikaiios.

Taxi xypcu cJ1iji TPOBOIUTH 32 KOIITHU 3alliKaBJIEHUX Y HAsIBHOCTI TTpodheciitHnX
TpeiiiepiB Ha PUHKY IIHHUX TIarepiB ocib: MpOMopIiiHO 3a KOUITH JepsKaBH, Oip-
JKOBHMX OpraHizaiiii ta oci6, siki mpoXoAuTHUMYTh Taki Kypcu. Lleit Kpok 36iabImTh
yacTKy TpodeciitHuX y9acHUKIB (POHZ0BOTO PUHKY Ta TONTUPUTH CEPEJl HACEJEeHHS
MEePCIEeKTUBY U i/1e10 3aHATOCTI HA PUHKY IIHHUX TAIepiB.
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Organizational and legal problems of the functioning of the stock market of Ukraine

The presented article examines the problems of formation and development of stock exchange
business in Ukraine during the last decade. The variety of scientific and normative views on the definition
of the stock market is indicated, as a result of which a conclusion is made about the correctness of a
broader perception of this concept, namely as legal relationships of exchange participants on placement,
circulation, accounting of securities and derivatives.

Some statistical information on the current state of the stock market of Ukraine is analyzed, which
shows the similarity of the movement of indices of stock exchanges of Ukraine and world countries,
positive dynamics of the UX index compared to last year, reduction of the total number of exchange
organizations in Ukraine, which should also be assessed positively.

In general, there is a tendency to develop stock relations in Ukraine, which is, however, quite slow.
Factors due to which there are obstacles to the sustainable functioning of the country’s stock market, which
do not allow to effectively perform its functions of capital allocation and constant investment in the economy
are considered. Among them: significant dependence of the Ukrainian stock market on the negative impact
of global external factors (pandemic, armed conflicts, political changes, etc.); too high level of capitalization
of fuel and energy companies, which leads to the uniformity of exchange goods (relevant stocks); the
impossibility of serious competition of securities of Ukrainian companies with foreign «blue chips»> presented
on the Ukrainian Stock Exchange; poor awareness of potential investors about the possibilities of investing
in securities as well as the presence of biased information about potential objects of investment in the stock
market of the country; high level of stock market manipulation and violations of investors’ rights, which leads
to investors replacing national platforms for stock investments with foreign ones.

There is the conclusion about the multilateral issues on becoming of effective stock market exchange
relationships in Ukraine, the solution of which should begin with the improvement of its legal regulation
using, first of all, the economic-legal toolkit.

Keywords: exchange; stock exchange; Ukrainian Stock Exchange; exchange activity; stock
market; securities; securities market; stock index; regulation of stock exchanges activity.
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IKocucTeMa KaK 0OBEKT HKOJOTHYECKOrO MpaBa CKBO3b HPH3MY BHEIPEHHS 9KOCHCTEMHOTO
noaxona

B cmamve ananusupyiomcs doxmpunanviivle 63215106l HA IKOCUCEMY KaAK 00BEKM IKOIOZUUECKOZO
npasa u ee mecmo cpedu Opyeux 06seKmos IK0N020-NPasosozo pezyauposanus. O60CHOBHIBACTCI MbICTb
0 MOM, UMO 6HEOPEHUE FKOCUCTNIEMHOZ0 N0OX00a NPedycMampusaem mparcHoOPMayuio SK0I02UUECKO20
npasa na yposre 00bEKMHOZ0 COCMABA U NPUSHAHUE IKOCUCTEMbL €20 UCHMPATvHLIM 0bvexmom. /lera-
emcst nPeonosoNceHIe, Umo Maxoe USMeHeHue CMpYKMYyPHOLL OP2aAHU3AUUU FKOI0ZUUECKOZ0 NPABA MONHCEM
6 OYOyiem CYwecmeenHo NoIUMy Ha €20 OaivHeluee Passumue 1 KOOUGUKAUUI0 €20 UCMOYHUKOG.

Kirouesbie ciioBa: 5K0JIOMMYECKOE [PABO; 9KOJIOMMYECKOE 3aKOHOAATENBCTBO; 00bEKThI 3KOJIOTH-
YeCKOTo IIPaBa; 9KOCUCTEMa; S9KOCHCTEMHBII TOAXO.

Iocmanosxa npoonemu. 3 Metoio 3abe3nedeHHs CTaJoro MaiibyTHOTO JIFOICTBA
Yy MiKHApPOJIHOMY €KOJIOTIUHOMY TIpaBi BUHUKJIA Ta MOMIMPUIACh HOBITHS CTpaTeris
KOMILJIEKCHOTO YTIPABJIiHHSA TMPUPOJHUMH PECypcaMu ITi/l Ha3BOIO «E€KOCUCTEMHUI

© Cyemmnos €. 11, 2020 101



rocCriogAPCbKE NPABO. EKOJIOTIYHE ITPABO

HiZXi[[», TOJOBHOIO KaTETOPi€l0 SIKOIO € «eKOJIOriuHa cucreMar, abo CKOPOYEHO
«ekocucTeMar». BIIpoBa/sKeHHST eKOCUCTEMHOTO ITi/IX0/ly B HallilOHAJbHE eKOJIOTiuHe
3aKOHO/IAaBCTBO Ta MPABO 3yMOBUJIO OTPeOy B HAYKOBOMY JIOCJIIJIKEHHI €KOCUCTEMM
SIK 00’€KTa €KOJIOTO-TIPABOBOTO PETYJIIOBAHHSL.

Ananiz ocmannix docaioicensv i nyonixayii. Y BiTUN3HSHIN JOKTPUHI €KOJIO-
riYHOTO IpaBa 3a3HayeHe MUTAHHs € MAaJOBUBYEHKM i JIHIIe T0OIYHO BUCBITIIOETHCS
y mpaisix B. I. Augpeiinesa (V. 1. Andreitsev), I. B. AnicimoBoi (A. V. Anisimova),
A. II. Terpmana (A. P. Getman), M. A. [leitnern (M. A. Deineha), M. B. Kpacuosoi
(M. V. Krasnova), H. P. Maymmiesoi (N. R. Malysheva), B. B. Hocika (V. V. Nosik),
B. I. Oznemenxa (V. I. Oleshchenko), E. B. ITosusk (E. V. Pozniak), A. K. CokoJo-
Boi (A. K. Sokolova), M. K. Yepkammnoi (M. K. Cherkashyna), C. B. Illapanosoi
(S. V. Sharapova), O. C. Illemmryuenka (Yu. S. Shemshuchenko) ra in. Ik 3ayBa-
xye i3 mporo npusoay B. B. Hocik (V. V. Nosik), 3a BUHATKOM OKpeMUX HayKOBUX
myOsTiKaii, y SKMX PO3KPUBAIOTHCS MPABOBI ACIEKTH BIIPOBAKEHHS €KOCUCTEMHOTO
X0y B YKpaiHi, y Cy4acHUX JJOKTPUHAX 3eMeJIbHOTO, arPapHOTO, TTPUPOIOPECyPC-
HOTO Ta €eKOJIOTIYHOTO TIpaBa YKpaiHu He TPOBEJIEHO KOMILIEKCHOTO MOHOTpadivHOTO
YU UCEPTAIIHOTO MOCIPKEHHS IOPUANYHOI CYTHOCTI TIOHATTS <E€KOCHUCTeMay gK
MPaBOBOI KaTeropii, Tak camMo 4K 1 /I0Ci 3aJUIIAIOTBCS BIIKPUTUMU TEOPETUYHI Ta
MPAKTUYHI TMUTAHHS MO0 MOKJIMBOCTI 3aKOHOJABYOTO BPETYJIIOBAHHS TTPABOBOTO
PEKUMY PIBHUX €KOCHCTEM SIK CAMOCTIHHUX 00'€KTIB CcycmiapbHuX Bignocun [1, c. 25,
26]. Abu criipobyBari xo4a 6 YaCTKOBO BHUIIPABUTHU TaKy CHUTYallif0, BBAKAEMO 32
JIOTIiJIbHE PO3TJITHYTH HAsIBHI B IOPUANYHIN JIiTEpaTypi MOTJISIIN BUEHUX Ta HABECTH
BJIACHI MIPKyBaHHSI CTOCOBHO OKPECJIEHOI IPOOJIeMaTHKH, a TOMY Memoo cmammi
€ JIOCJI/IZKeHHS] eKOCUCTEMU SIK 00’€KTa €KOJIOTIYHOrO IIpaBa KPish IPU3MY BIIPOBa-
JKEHHS eKOCUCTEMHOTO TTiIXOTY.

Buxniao ocnosnozo mamepiany. 3araJbHOBIIOMO, IO TEPMiH «EKOCHCTEMA»
(BizL 1aB.-Tp. 01KOG — KUTJIO, OCENUIIE, TPUMILIIEHHS, M Ta GOGTNHO — HOEIHAHHS,
YTBOPEHHSI, OpraHisaiiisi, 00’€[HaHHsI) y HayKOBUIA 00ir BBIB aHIUIIHChKIIT OOTAHIK Ta
exosior A. Tencui (A. Tansley). ¥V cBoiii niparni «ITpaBuiibHe Ta HelpaBUIbHE BUKOPU-
cranHs GoraHiyHUX TepMiHiB» (1935 p.) BiH mucas, MO X04 OPraHi3Mu i MPeTEeH/Y-
I0Th Ha HAI TOJIOBHUI iHTEPeC, ajie K0 MU TOYMHAEMO MUCIUTH (hyHIaMEHTAThHO,
MU He MOKEMO BiJJOKPEMUTH iX BiJl iXHBOTO CEPEOBUINA TPOKUBAHHS, 3 SKIM BOHU
YTBOPIOIOTH €/InHY (hiznuHy cucremy. CHopMOBaHi TaKUM YNHOM CUCTEMH, 3 TIOTJISITY
eKoJIora, € OCHOBHUMU OJIMHUIIAMU TTPUPoU Ha 3eMui. Hamri npupoani joachbki
3200060HN 3MYIIYIOTh HAC PO3IJISAATH OPraHi3MU K HaWBaK/IMBIII YaCTHHM IIUX
cucrteM, mpore, 6e3yMOBHO, HeOpraHiuHi (hakTOpU TEK € YaCTHHAMU — Ge3 HUX He
MOKe OYTH JKOTHOI CUCTEMH, I iCHY€E TOCTIHHUI OOMIH PISHUMU BUIAMU BCEPEIUHI
KOKHOI CUCTEMH, He JIUIIe MiXK OPraHi3aMaMu, a i Mi’K OpPraHiuYHUM 1 HEOPTAaHIYHUM.
[li exocucTeMu, Ik MU MOKEMO 1X Ha3BaTH, € HaPI3HOMAHITHIIIINX BHUIIB i pO3Mi-
PiB Ta yTBOPIOIOTH KAaTeropito 6araToBY3JI0BUX (DI3UYHUX CHUCTEM, sIKi BapilOIOThCSI
Biz Beecsity B 1isomy 10 atoma. OTike, ekocucTeMa — 0COOJMBA KaTEropist cepel
(hismyHUX cucTeM, e Opra”i3aMu Ta HeopraHiuHi (HaKTOpU € KOMIIOHEHTaMU, SKi
nepebyBaTh y BiIHOCHO cTabiibHIl AnHaMiuHiil piBHOBa3i [2, ¢. 299, 306].

102 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2020. Bun. 150



CyemHos €. [1. Ekocucmema K 06'ekm eKos102i4H020 Npasa Kpi3b NPU3MY 8NPOBAOKEHHS ...

Yepes yoTupu POKM HAYKOBEIlb HAJ[aB JIAKOHIYHillle BU3HAYEHHSI €KOCUCTEMU:
«OHUTI POCIUHHOCTI, 10 PO3TJISANAETHCS K TaKa CUCTEMa, SIKa BKJIIOYAE HE JIUIITe
pOCJIWHU, 3 SKUX BOHA CKJIAJAETHCs, a U TBAPWHU, 3BUYANHO TIOB’SA3aHI 3 HUMU, a
TaKoXK yci (hi3ruHi Ta XiMiYHI KOMITOHEHTH Ge310cepeIHhOr0 HABKOJIMIITHBOTO Cepe-
NOBHIIA 200 cepeoBHINA ICHYBAHHSI, sIKi Pa30M YTBOPIOIOTD Mi3HABAHY CAMOCTIHHY
isnicHicTh> («bpuTanchki ocTpoBHU Ta ixHs pocauHHIcTb», 1939 p.) [3, c. 228].

Cuaijl 3a3HauuTH, MO K aJbTePHATUBA TOHITTIO «€KOCHUCTEMa», M030aB-
jgeHoMy <«reorpadiunocti», y 1942 p. pociiicbkum 6iosorom B. M. CykauoBum
(V. N. Sukachev) 6yso 3amporonoBano Tepmin «bioreorieHo3s» (Bix gaB.-rp. Biog —
JKUTTS, YT — 3eMJISI Ta KOWOG — 3araJbHUI) /U1 IO3HAYEeHHS «eJIeMeHTapHOI JJISTHKY
3eMHOI TIOBepXHi», a B 1964 p. yuennii 1aB foro kjacuune BuzHaueHHs: «CyKyITHICTb
Ha BiJIOMOMY TIPOTS3i 3eMHOI TTOBEPXHI OJIHOPITHUX MPUPOAHUX SBUII (aTMOChepH,
ripPCbKOI TOPO/IM, POCAUHHOCTI, TBADUHHOTO CBITY Ta CBITY MiKPOOPraHi3MiB, IPYHTY
Ta TIAPOJIOTIYHIX YMOB), sIKA MA€ CBOIO OCOOJUBY CIENU(DIKy B3a€MOJIIN X KOM-
MOHEHTIB Ta TMEBHUIN THI 0OMiIHY PEYOBHHOIO Ta €HEPTIEI MixK co00I0 Ta 3 iHITUMM
SABUIIAMU [IPUPO/IU, TA SKa SIBJISIE BHYTPIIIHIO CyllepPeYsIMBY iaJIeKTUUHY €/IHICTD,
o nepebyBa€ B MOCTIHHOMY Pyci, po3BUTKY» [4, c¢. 23]. JloBruii yac y HayIli Tpu-
BaJid CyIlepPeuYKu CTOCOBHO BIJIMIHHOCTI MiXK IIMMU TOHATTIMH, AKi 3aBEPUININCH
YCBIZIOMJIEHHSIM TOTO, TI[0 O10TEOTIEHO3 MOKHA BBAKATU OKPEMIM BUIAIKOM €KOCHUC-
TeMH, KOJIX 11 TIPOCTOPOBI MeKi BU3HAYAIOTHCS MEKaMU 3eMEJIbHOI TIISTHKHA, BKPUTOI
OMHOPIAHUM (PiTOIIEHO30M.

Takox 3ayBaXKnMo, 10 B reorpaiyHnX HaAyKax €KBIBAJEHTOM TEPMiHA «E€KOCH-
crema» € BBegenuii y 1963 p. pociiicbknm reorpacdom B. B. Couasoio (V. B. Sochava)
TEPMiH «IeocHucTeMa», SIKUI TaK caMo I103HA4a€ 00’ €KTUBHO ICHYIOUUI IPUPOIHMIL
KOMILJIEKC, 10 CKJIAJAE€THCS i3 B3aEMOMOB SI3aHUX Ta B3AEMO/IIIOYMX KOMIIOHEHTIB.
CXOXiCTh IUX MMOHATH € 00’€KTUBHOIO, 6O HAETHCS PO OJUH i TOI caMuil 06’€KT, a
BiZIMIHHICTD € Cy0'€KTUBHOIO, 00 HAEThCsI TIPO Pi3Hi MOTJISN Ha HHOTO. B ekocucre-
Max abioTUYHI KOMIIOHEHTH BiJIHOCHO /10 GIOTUYHUX PO3TJSAAIOTHCS SIK (haKTOPH,
a IXHi 3B’SI3KM MiXK cO00I0 BBasKalOThCs APYTOPSAHUMHU HIOAO 3B’SI3KIB yCepeauHi
6iotu. /o TOTO K, MOHATTS €KOCUCTEMH He 0OMEKEHO MPOCTOPOBUMHU PAMKAMU Ta
Moxke OyTH BigHeceHo 10 OO0JOTHOI KYIIMHU, JUISHKU Jicy 4u Giocdepu B LigoMYy.
B reocucremax yci KOMIIOHEHTH MPUPO/H, i OioTHYHI, i abioTHUYHI, PO3IIAIAIOTHCS
K piBHO3HA4Hi, 000B’I3KOBOI0 BJACTUBICTIO F€OCUCTEM € HAasBHICTH 30BHINIHIX
KOP/IOHIB, 3aBJSIKUA SIKUM BOHHU BiZIOKPEMJIOIOThCA B Ipoctopi. CMHOHIM eKocHuc-
TeMH — GiOreoIeH03, CHHOHIM T€0CUCTEMU — MPUPOIHO-TEPUTOPIATLHII KOMILIEKC.
TepMmiH «eKOCHCTEMay BKUBAETHCS, TOJOBHUM YMHOM, Y OIOJIOTTYHUX HAayKaxX, TePMiH
«reocucteMa» — B reorpadiuaux [5, ¢. 24]. OcnoBuuMm mabsem iepapxii reocucrem
€ Janamadr.

V pisHi poKU B HayKOBiii JiiTepatypi Oy/iu BUpoOJIeHi pi3Hi BUSHAYEHHS €KOCHC-
temu. [Ipumipom, Ha IyMKy amepukancbkoro ekosora P. Jlingemana (R. Lindeman)
(1942 p.), ekocucrema Moske OYTH BU3HAUEHA SIK CHCTEMa, 10 CKJIAMAEThCs 3 (hisu-
KO-XiMiKO-0i0JIOTTYHIX TIPOIECIB, SIKi MIIOTH y MPOCTOPOBO-YACOBIN OAMHUII OYy/Ib-
SIKOI BeimunHM, TOOTO GiOTHYHA CHiabHOTA TUTIOC 11 abioTuuHe cepenosuiie |6,
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c. 400], 3a mepexonanusim amepukrancbkoro 3oosora @. Epanca (E Evans) (1956 p.),
eKOCHUCTeMA BKJIOYAE MUPKYJIAIII0, TEPETBOPEHHS i HAKOITMYEHHS MaTepii Ta eHeprii
3a MOCEePETHUIITBOM JKUBUX OPraHi3MiB i ix migmbHOCTI [7, ¢. 1127], a 3a morasggom
amepukancbkoro 6oranika M. Mocbepra (F Fosberg) (1963 p.), BoHa € dyHKIIio-
HYIOUOIO B3aEMO/III0YOIO CHCTEMOIO, 110 CKIAAETHCS 3 OIHOTO UM JIeKIJTbKOX JKUBUX
opratismiB Ta ix eeKTUBHOrO cepepoBuila, K (HisMuHOTO, Tak i 6i0JIOriUYHOTO
[Haseneno 3a: 8, c. 243].

Ta, HameBHO, HAHOITBITUI BHECOK Yy PO3BUTOK KOHIIETIIIi €KOCHCTEMI 3POOUB
«6aThKO cydacHOI ekoJiorii», amepukaHcbkuit ekosior 0. Oxym (E. Odum), sikwmii y
nonyJsipHoMy TiapydHuKy «OcHoBH exosorii» (1953 p.) BUBHAUMB €KOCUCTEMY SIK
OyIb-sIKY CYTHICTH 41 MPUPOIHY OJMHMUILIO, IO BKJIIOYAE KUBI Ta HEKUBI YACTHHH,
SIKI B3a€EMOJIIOTH JIJIsI CTBOPEHHSI CTabiIbHOI crCTeMH, B Kill 0OMiH MaTepiasaMu
MiK JKMBOIO 1 HEKMBOIO YacTUHAMK BizOyBaeTbcs KpyroBumu nuigxamu [9, c. 9],
a B IHIIOMY He MEHIN BifoMoMy mifpydHuKy <«Exomoris» (1983 p.) mas Take ii
TayMadeHHs: «bByub-ska oguauIs (6iocrctema), sika BKIIOYAE BCI OPraHi3aMHu, SIKi
dyHKIiOHYI0TH pazoM (6ioTHYHE CIIIBTOBAPUCTBO), Ha JaHiil IiJISHIN Ta B3a€MOJIE 3
Gi3UYHUM Cepe/IOBUIIEM TAKUM YHHOM, TI10 MTOTIK €HEPTii CTBOPIOE YiTKO BU3HAYEHI
6I0THYHI CTPYKTYPH Ta KPYrooOir PeYOBUH MIiK KMBOIO Ta HEKMBOIO YaCTUHAMU»
[10, c. 24]. 3a croBamMu BYEHOTO, eKOCUCTEMa — OCHOBHA (DYHKITIOHATbHA OIUHUIIS
B €KOJIOTil, OCKIZIbKM /10 Hel BXOJSITh 1 OPraHi3MM, i HeKMBE CepeloBUIle — KOM-
MOHEHTH, sIKi B3AEMHO BILIMBAIOTh HA BJACTUBOCTI OJMH OJHOTO Ta HEOOXiIHi st
MiTPUMaHHS JKUTTSI B Till fioro dopmi, sika icHye Ha 3emuri. Ko Mu xoueMo, 1100
CYCITJIBCTBO TIEPEHIILIO [0 I[iIJIICHOrO BUPIIIEHHS TPO6JIeM, sIKi BUHUKAIOTh Ha PiBHI
6ioMmiB 1 6iocdepu, TO OBUHHI TIepeyCciM JOCTIUTH eKOCUCTEMHUI PiBeHb OpraHi-
zarii [10, c. 24].

3uauvenns Haykosux izeit 0. Oxyma (E. Odum) Baskko mepeominuTH, ajie Horo
3acJiyra IoJisirae HacaMIiepe/ y TOMY, 1110 BiH 3aIIPOIIOHYBaB HOBY CTPYKTYPHY Opra-
HI3AaIlif0 eKOoJIOTil, IIeHTpaJIbHe Miclle B SIKiil BiJIBIB eKocucTeMi. 3aB/ISIKU IbOMY B €KO-
Jiorii HaOyB MOIMUPEHHsT €KOCUCTEMHMIA TH/Xi/] 1 €KOJIOTis TIepeliliia B A0CiIKEeH s
JKMUBOTO Ha PiBHI OPraHi3MiB /0 BUIIOTO PiBHS HOTO iCHYBaHHS — €KOCUCTEMHOTO,
TOJIi SIK KOHIIEIIIisl €EKOCUCTEMHU OTPUMaJsa CTaTyC OCHOBHOI KOHCTPYKIIi1 €KOJIOTiUHO1
napagurmMu. CaM HayKOBeIlb i3 I[bOTO MIPUBO/LY MHCaB, 10 HOBA €KOJIOTiS — I1e, TAKUM
YUHOM, CHCTEMHA eKOJIOTisl — abo, TPOCTillie KaKydn, HOBAa €KOJIOTisl Ma€ CIpaBy 3i
CTPYKTYPOIo Ta (GYHKIIEIO PiBHIB OpraHisaiii, siki BUXOASATb 32 MesKi 0coOM Ta BUJIIB
(«Hosa exouorisi», 1964 p.) [11, c. 15].

Ak 3ayBaxkuB y cBoiii ipatti (1966 p.) mocrigoBaUK cucteMuoi ekosorii /[. Ban
Jaita (G. Van Dyne), exocrcrema € (hyHIaMEHTATBHOIO OMHUIICIO «UUCTOI» 1 «TTPH-
KJIa/IHOT» ekoJorii. [Ipgamo uu omnocepesIkoBaHO KOHIIEIIisl €KOCUCTEMU € KOPUCHOIO B
YIIPABJISIHHI BiZIHOBJTIOBAJIBHUMU PECYPCAMHU, TAKUMHE SIK JIiCH, BOIO/ILIH, PHOATIHCTBO,
JIUKa TIPUPOJIA, CITbCHKOTOCTIOAPChKI KYJIBTYPHU Ta 3allacy; PO3yMiHHS Ii€1 KOHIIETI-
il HoTPiOHO IPK 3aXOPOHEHHI PaJioaKTUBHUX BiAXOAIB i B aHasi3i 3a0pyAHEHHS
HABKOJIMIITHBOTO CEPEIOBUINA. Y 3aCTOCYBAHHI KOHIIEMIIIT eKOCKCTEMU HeMa€e oOMe-
JKeHD II0/I0 PO3MIPY i CKJIAIHOCTI y TOMY CEHCI, [0 TEPMiH eKOocucTeMa Tepeadadae
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HOHATTSI, @ He OJUHUITIO JaHAmahTy ab0 MOPCHKOTO MEH3aKy, aKIeHT POOUTHCS Ha
TOMY, 110 GIOJIOT MA€ BUXOJMTHU 32 MEXKI CBOEI KOHKPETHOI GioJIOTiYHOI CyTHOCTI Ta
BPaxOBYBAaTH B3a€MO3B’SI3KM MIiXK BiIIIOBI/IHUMY KOMIIOHEHTAMM Ta X CEPE/IOBUIIIEM.
Xoya KOHIIEIIis €KOCUCTEMHU, TPOIOBKYE BUYEHUH, Ta METO/I BUBUYEHHST €KOCUCTEM
GyJIU IOCTYTIHI TIPOTSITOM JIESTKOTO Yacy, JIMIITe HEllOaBHO €KOJIOTH BUCIOBUINCS 32
170 i/1e10 He TLIBKK Ha cjoBax. HemogaBHo GyJi0 BUCJIOBIEHO MPUITYIIEHHST, 110 €KO-
cucteMa — I1e TOYKa 3TypTyBaHHS eKOJIOTIB. B eKoJoriuHnX TOoCTiIXKeHHAX 1 HaBYaHHi
BiZIOYJIOCH MOCTYIIOBE, ajie YiTKe 3MIIleHHs aKI[eHTIB Bijf ONMMCy 4M iHBeHTapu3arii
exocucTeM abo iX YaCTUH JI0 BUBYEHHS MIOTOKY €HEPrii, IMKJIIB TMOKUBHUX PEYOBIH
I TTPOZYKTUBHOCTI eKocucTeM. Bisbliie po3mMMUpPIOIOThCS 3HAHHS BiJl «a@HATOMIi» /10
«(isiosorii» HaABKOJHUIIHBOIO CEPENOBUINA, JAJsI YOr0 CTAl0Th MOTPIOHUMK Pi3Hi
MOHATTS, iHCTpyMeHTH 1 Metonu [12, ¢. 3, 4]. A Ha mifcTaBi aHami3y BUllle3a3Haye-
nux caiB 0. Oxyma (E. Odum) npo HOBY €KOJIOTiI0 HayKOBellb IHuIle, 10 PaHille
HAC BYMJIU, IO €KOJIOTid — 1€ JIOCiPKeHHST B3aEMO3B SI3KiB MiXK OpraHi3Mamy Ta ixX
HABKOJIMIITHIM CEPEOBUINEM, 1 MO €KOJIOTist MOKe OyTH TIO/iJIeHa Ha ayTeKOJIOTIIo
(oci6 abo BWIB), TMOMYJSIIHHY €KOJIOTII0 Ta €KOJIOTi0 CriBTOBApUCTB. TepMinu
«CHCTeMa» Ta «EKOJIOTist» mepeadayaoTh MiTiCHUI OIS, TOXK CHCTEMHA €KOJIOTis
MosKe OyTH He CTLIbKM He3a/IeKHOI0 TajIy33i0 AOCIIIKEHHs, CKIJIbKI TOYKOIO 30Dy,
CII0cOOOM TIOTJISAZY Ha pedi Ta IX MOSICHEeHHS, KOHIEHTPAII€0 BiANOBIAHUX HOHSTS,
(haxTiB i manux 3 pizHUX chep. Tomy crcTeMHy €KOJOTiI0 B IIMPOKOMY CEHCI MOKHA
BU3HAUUTHU SIK JIOCJI/KEHHS PO3BUTKY, JUHAMIKU Ta pyHHYBaHHS ekocucTeMm [12,
c. 9-10].

Konnerito exocucremu 0. Oxym (E. Odum) criouaTky po3pobJisiB y paMKax
exoJiorii sk 6i0JI0riyHOl HayKH, ajie 3roJ0M JOCJIIKYBaB ii 3 MO3UII eKOJIOril SK
MUKIACITUTITIHAPHOT chepr 3HAHB, a/IKe, 32 HOTO CI0OBAMU, XOU €KOJIOTis i CATaE CBO-
iMu KopiHHAME B GioJiorito, Ha pyOexi 70-x pp. XX cT. BoHa B)Ke BUHIILIA 3 ii PaMOK,
0(hOPMUBIINCH Y TIPUHITUIIOBO HOBY 1HTETPAJbHY AUCITUILIIHY, 9Ka TIOB'43y€ (hi3ndHi
Ta 6i0JIOTIUHI SBUINA TA YTBOPIOE MICT MisK MPUPOIHUMHU Ta CYCIIJIbHUMU HAYKaMU
[10, c. 13]. TpuitHgBIIM 32 OCHOBY «II€PBUHHOI» Kaacudikallil ekocucTeM He 6ioM,
a eHeprifo, y9eHUH BHOKPEMUB YOTUPH 1i (pyHAaAMEHTATbHUX TUMH: 1) mpupomHi,
pyxomi Cownritem, HecyOcumoBati (BiAKPUTI OKeaHM, BeJIUKI TIMOOKI 03epa, AiJISTHKN
ripchbKUX JICiB i rpacyeran); 2) npupossi, pyxomi CoHileM, cyOcuaoBaHi iHITHMM
HPUPOAHNUME JKepesnaMu (TipubepeskHa dyacTuHa ectyapio); 3) pyxomi CoHiiem,
cyberoBaHi JTIOAMHOIO (Ha3eMHi i BOJIHI arpoeKocrcTeMm); 4) iHAYCTPiaJbHO-MiChKI,
PYXOMi BUKOITHUM, iHIIMM OpPTaHiyHiM ab0 SIepHUM IaauBoM (MicTa, IepeaMicTs,
iHIyCcTpiami3oBaHi 3eeHi 30HM), /ie TOJOBHUM JiKepesoM eHeprii € He Conile, a
MAJINBO, Yepe3 M0 TaKi eKOCUCTEMU 3ajieKaTh BiJl €KOCUCTEM TePIIX TPbOX THIIIB,
Mapa3uTyoTh HA HUX, OTPUMYIOUHN MPOAYKTH XapuyBaHHs 1 nanuso [10, c. 188—194].
Ha mizgcrasi 1iei knacudikariii y Hayii 3aKpinuBcst MO eKOCUCTEM Ha TTPUPO/IHI,
JI0 STKUX HaJleskaTh: Ha3zeMHi (TYH/PH, JIiCH, CTENH, CAaBaHU, MyCTei), MPiCHOBOHI
(03epa, piuku, CTPYMKH, JuKepesia, 6010Ta, Mapii) it MOPChbKi ekocrcteMu (BigKpH-
THIT OKeaH, IpuGepeskKHi BOIM, MpubepekHi OYXTH, MPOTOKH, TMPJa PiuoK, JMMaHH,
COJIOHI Mapiiri, rIHOOKOBOIHI P TOBI 30HN), a TAKOK MITYIHI (aHTPOITOEKOCUCTEMH,
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COI[I0EKOCUCTEMI ) — CTBOPEHI JIFOIMHOIO [/t 3a[0BOJIEHHS BJIACHUX 1OTPeO, AKMMU
€: arpoekocucremMu (T0JIst, TOPOJIM, CaAu Ta iH.), ypOoekocucTemu (MicTa, CeJuIIa,
MMapKu, CKBEpH TOIIO), TeXHOeKocucTeMu (IATTPUEMCTBA, €JIeKTPOCTAHIIl Ta iHITI
TexXHiuHi 00’eKTH).

Kpim mporo, 3aBasiku podotam 0. Oxyma (E. Odum) y cycmisnbHiit cBimomocTi
6ys10 POOYKEHO PO3YMIHHSI TOTO, IO BUKMBAHHS JIIOCTBA IIJIKOM i MOBHICTIO
3aJIeKUTh Bijl CTabLIbHOTO (DYHKI[IOHYBaHHS IPUPOAHUX eKocucTeM. TTiaKpecionyn
BayKJIMBICTH IX PETEJBHIIIOrO BUBYEHHS i 30€peKeHHsT, BiH HArOJIOIIYE, M0 TJIHOOKE
MMi3HAHHSA TPUPOJIN CTUMYJIIOETHCSA HUHI He OJIHIEIO JIUIIIE 1iKaBiCTIO, aJiXkKe HeBirja-
CTBO B IIMTAHHSX MiATPUMKU PIBHOBAarv B €KOCUCTEMAaX CTAE€ 3arPO30I0 CAMOMY iCHY-
BaHHIO oauHU [10, ¢. 77]. 3a nepekoHaHHSM Y4YeHOTO, YSIBJIEHHS TIPO €KOCUCTEMY
il YCBiZIOMJIEHHSI TOTO, IO JIIOACTBO CTAHOBUTH YACTUHY CKJIAAHUX 0i0reoXiMivyHMX
IIMKJIIB, a He I[OCh 30BHINIHE 10 BiHOIIEHHIO 0 HUX, X04a W BOJIOJIE Aefasi O11b-
010 37IATHICTIO /10 1X 3MiHM, — OChb OCHOBHI KOHIIEIIIil Cy4acHOI eKOJOrTii, SKi B
TOW 3Ke Yac TMOKJMKaHI 3irpaTu HaWBaKJIUBIITY POJb Y JKUTTI JIOJCTBA; HA HUX MA€
IPYHTYBATHCS TisLTBHICTD 31 30epeKeHHsT TIPUPOIHUX PECYPCiB, a TOMY MiJAXOAN /10
BUBYEHHSI €KOCHCTEMHU MOBMHHI OyTH 06’€lHaHi Ta BTiJEHI y mporpamy iil, sKIIo
JIIOJIMHA X0Ue MePeKUTH Cy4acHY KPU3y HABKOJIMIIHBOTO CepPe/loBUIIA, CTBOPEHY HElo
camoio [13, ¢. 50, 51].

He MeHII KpacHOMOBHO OO M€l IPoOIeMI BUCIOBJIIOIOTHCS I cydacHi Bue-
ni-exosioru. Ilokazoso, mumryTh B. 1. /laninos-/laminssn, K. C. Jloce Ta . €. Pefid
(V. L. Danilov-Danil’jan, K. S. Losev, I. E. Rejf), mo He Tinbku moan, gaeki Bix
HayKM, a if 6arato (axiBIliB-eKOJIOTiB J0Ci He YCBIJOMUIIMN, 110 CaMe CTAHOBUTH I1€H-
TPAJIbHUIT TIYHKT TI00QIbHUX 3MiH JOBKIIS, AKi BiIOYINCH TTEPEBasKHO 32 OCTaHHI
50—100 pokiB y pesysbraTi MPUPOAOPYIHIBHOTO PO3BUTKY €KOHOMIKHM Ta HECTPH-
MHOTO jieMorpacdiutoro 3pocrants. Ile He 3a06pyAHEHICTh CepeOBUINA iCHYBaHHS,
BiJI SIKOTO CTpakIa€ OLIBIIICTD HACETEHHS TIAHETH, | He MOTeTUTiHHS KJIiMaTy, Jiit
3B’S130K 3 TTAPHUKOBUM e(eKTOM JIesIKi JOCHITHUKH TIe CTaBJATH i cyMHiB. [om0B-
HUN eKOJIOTIUHUN TiICYMOK TOCIIOJIaPCHKOI MisJIbHOCTI JIIOAUHUA — 1€ pyWHYBaHHSI
MIPUPOTHUX eKOCUCTEM Ha BEJIMYE3HUX TEPUTOPISX CYIIT, B aKBATOPisX HAIliB3aMKHY-
TUX MOPIB Ta MpubepesKHOI okeaHiuHOi 30HU. Piske ociabients cepenosuiiedop-
MyI04Oi i cTabinizyouoi GyHKIHT 6i0TH Ha BEJTMKUX TEPUTOPIsSX 3arpoxye Giochepi
katacTpodiuHUMU Hacikamu. | Tiibku onopa Ha MPUPOJHI CUJIA, HA TPUPOJHUN
MOTEHIlIaJ KUBOI 6I0TH 3[aTHA 3ar06irTH HAWTiPIIOMY BapiaHTy MOAAJBIIONO PO3-
BUTKY — JIeMOTpadivHOMY KOJIAICY, 0OBAJIbHOMY MaiHHIO YUCETBHOCTI HACeTeHHS,
epo3il OCHOB cydacHOl IuBisi3alii. Baarasi, HarosomyoTh yueHi, pyiHyBaHHs abo
nedopmallisg TpUPOHUX €KOCUCTEM YHACJIIJIOK TOCTOIAPCHKOI JIiSITBHOCTI JIIOUHN —
1e, 6e3 CyMHIBY, HallBa)KIUBIINI I HARICTOTHIIINIA acIeKT rI06aIbHOI KOOI YHO]
kpusu [14].

3 ypaxyBaHHAM (DYHKIIIN eKocucTeM y TIPUPO/Ii Ta iX BasKJINBOTO 3HAUEHHS /IS
HiATPUMAHHS 11 CIPUATIMBOTO CTaHy BKPail aKTyaJIbHOO cTajia moTpeba 30epekeHHst
Ta BiJIHOBJIEHHST €KOCUCTEM SIK OCHOBHUX CTPYKTYPHUX oAuHMIlb Oiocdepu. I3 mux
MipKyBaHb Y MIZKHAPOIHOMY €KOJIOrIYHOMY IIpaBi Oy/a po3pobiieHa HOBITHS CTpa-
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TeTis yIPaBJSIHHS NPUPOAHUMHU pecypcamu, sika OTpUMasia Ha3BY «E€KOCHCTEeMHUI
MiAXITy.

[Turanust 36epeskeHHsT Ta BiHOBJIEHHSI €KOCHCTEM Ta BIPOBAKEHHS €KO-
CHCTEMHOTO THXOMY 3HAWILIN CBOE BIOOPaKEHHS y HU3IN CTPATEriYHUX MiKHa-
POIHO-TIPABOBUX JIOKYMEHTIB €KOJIOTIYHOTO CTIPSIMYBaHHs, cepell skux: /lekmapartis
OOH 3 npobiiem cepepoBuiia, 1o otouye Joauay 1972 p., BeecBiths crparerist
oxopoun ipupoau 1980 p., Beecsitas xaptis npupoau 1982 p., [eknaparis momo
HaBKOJIMIIIHLOTO cepesioBuiia ta po3sutky 1992 p., Iopsanok gennnit va XXI cT.
1992 p., Beeespomneiicbka crpareris 36epeskeHHst 6i0J0rYHOr0 Ta JaHAmapTHOro
pisaomanitrts 1995 p., [Iporpama niit 3 nogasbiioro 3xaiiiciennst [Topsaky meHHOro
na XXI cr. 1997 p., Heknapatis tucstuosittss OOH 2000 p., /lekmapaitist 3i cTajgoro
po3BuTKy Ta Ilysan BukoHaHHA pillleHb BcecBiTHHOTO caMiTy 3i CTajOr0 PO3BUTKY
2002 p., «MaiibyTHe, sike Mu xouemo» 2012 p., «IleperBopents namioro csity: [Topsi-
NOK sieHHuii y cepi cramoro po3sutky 10 2030 poxy» 2015 p. ta in.

Hapzsruaiino BaXKJIMBOIO JIJIsT PO3MIMPEHHS 3HAHB TTPO (PYHKITIOHYBAHHS €KOCHC-
TeM Ta ixX 3HaUueHH s JoacTBa € [Iporpama OOH «Or1iinka ekocrcteM Ha MOPO3i
TUCSYOTITTSI», siKa 3/ilicHioBasach y 2001-2005 pp. 3 MeTOIO OIiHKK HACJIiIKIiB
3MIH B eKocucTeMax sl 106poOyTy sogeil Ta BUPOOJeHHS HayKOBOI OCHOBU i,
HEOOXITHUX JIJIsI PO3IMIUPEHHST MOKJINBOCTEN 30€pesKeHHsT €KOCHCTEM 1 iX CTaJloro
BUKOpucTauus. Y poboty Ilporpamu OyJu 3aiydeHi eKCIEepTH 3 YCbOTO CBIiTY, a
pe3yJIbTaTH iX JOCTiKeHb BUKJAJAeHI B O-TH CIielliaai3oBaHUX TOMax i 6-Tu 3Be-
nenux pomnosigsax. Tak, y Jlomnosigi «Exkocucremu ta 1o6po0yT moanan. CuHTE3>
6yJ10 3p00JIeHO BUCHOBKHM IIPO Té, 1[0 MIPOTSTOM OCTaHHIX 50 POKIB JIIOAU 3MiHIOBAJIN
eKOCHCTEMU TIBU/IIE Ta IHTEHCHUBHIIIE, HIXK y OyAb-AKUN THIIMHA TIepio J0AChKOT
icropii, B 0cHOBHOMY 11106 33I0BOJIbHSITH MIBUIKO 3pOCTAi0Yi TOTPEOH B ITPOIOBOJIb-
CTBI, YMCTIil BOZI, IepeBUHI, BOJOKHI Ta MaJIMBi, 110 IIPU3BEJIO [0 iCTOTHUX i baraTo B
YOMY HE3BOPOTHHMX BTPAT y PIZBHOMAHITHOCTI KUTTS Ha 3eMJIi. AHTPOTIOTeHH] 3MiHI
€KOCHCTEM 3arajioM CIIPHSLIA 3POCTAHHIO 0OPOOYTY Ji0/Ieit Ta €EKOHOMIYHOMY PO3-
BUTKY, OJHAK IIi BUrpami Oy/ii oTprMaHi 3a PaxyHOK 3pOCTal0uMX BUTPAT Y (GOPMI
nerpazaliii 6araTb0X eKOCHCTEMHUX MOCIYT, 3pOCTaHHS PUBHKIB HEJITHIHUX 3MiH Ta
30isbiientst GigHocTi okpemux rpym Jroieit. I[i mpobaeMu, sIKIO He 3BepTaTH Ha
HUX yBaru, iCTOTHO 3MEHIIIATh BUTO/H, SIKi MAfOyTHI MOKOJIHHST OTPUMYBATUMYTh BiJ[
exocucrem. CkiaiHa mpobsieMa Mpu3yuHEeHHsT JeTpajiallii eKOCUCTEM B YMOBaX 3pO-
CTAI0YOTO MOMUTY Ha IXHI MOCTYyTH MOKe OyTH BUPIIIEHa, ajie 1ie moTpedy€e 3HAUHMX
3MiH y MOJITHII, IHCTUTYTaX Ta MPAKTUIl TIPUPOJIOKOPUCTYBaHHs [15].

[TeBHi ekoCHCTEMHI aCHEKTH TaKOXK BiOMBAIOTHCS M Y YMCJIECHHUX TTPOBITHIX
IPUPOLOOXOPOHHUX KOHBEHI[ISIX, SKUMHE, 30KpeMa, €: KoHBeHIlist 1po BoaHOo-60I0THI
VTi7is1, IO MAOTh Mi’KHApPOJHE 3HAUYEHHS, TOJIOBHUM YMHOM SK CEepPeloBUIIe iCHY-
BaHHS BOJOTIaBHUX NTaxiB, 1971 p., KouBeHIlist po MizKHApOHY TOPTIBJIO BUAAMET
nuKol daynu i duropu, 1o nepebyBaroTh 1M/ 3arpo3oio 3HuKHeHHs, 1973 p., Kon-
BEHIIisT PO 30epeskeHHs] Mirpyounx BuiB aukux tBapud 1979 p., Kousenriist mpo
30epekeHHsT MOPChKUX sKUBHX pecypciB AntapkTuku 1980 p., Asbiiificbka KOHBEHIIisT
1991 p., KonBenttist mpo 3aXucT MOPCHKOTO CEPEIOBUIIA paifony basriiichkoro Mopst
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1992 p., Konsentiist po 3axuct Yoproro mops Bix 3abpyauents 1992 p., Pamkoa
konBertriss OOH mpo 3miny kmimaty 1992 p., PamxoBa KOHBEHIIiS TPO OXOPOHY Ta
cranuii pozputok Kapmat 2003 p. Toro.

[TpoTe HaOGIIBII IPYHTOBHO Ta MOCJIOBHO €KOCHCTEMHUIA MiXix po3pobis-
eThcst B pamkax KouBeHIIil mmpo oxopony Giosoriunoro pisHomasnittss 1992 p. [16],
HPUIHATOI B Ii/IsX 30epekeHHsT Gi0OPiIBHOMAHITTS, CTAJIOr0 BUKOPUCTAHHS HOr0 KOM-
ITOHEHTIB, a TAKOXK CIIIJIbHOTO OJIep:KaHHs Ha CIIPaBe/JINBiil Ta piBHINl OCHOBI BUTO/I,
MTOB’SI3aHUX 3 BUKOPUCTAHHSIM reHeTHIHNX pecypciB (cr. 1). KoHBeHllis 3akpimioe
JleraJibHe BU3HAUYEHHS «€KOCUCTEMU», KA O3HAYAE€ AUHAMIYHUI KOMIITIEKC YTPYITy-
BaHb POCJIMH, TBAPUH i MiKPOOPraHi3MiB, a TAKOXK iX HE;KMBOTO HABKOJHMIITHBOTO Cepe-
JIOBUIIIA, IO B3AEMOJIIIOTH SIK €/IMHe (PyHKITIOHANbHE 11ijie (CT. 2), MICTUTh BiIMTOBI/IHI
HOJIOKEHHST 111010 30epesKeH sl Ta BiIHOBJIEHHS eKocucTeM Ta 30608’ s13ye J{oroBipHi
CTOPOHU CIIPUATH 3aXUCTY €KOCKCTEM; BKMBATH 3aX0AU 3 peabimiTallii gerpagoBanux
€KOCHUCTEM; 3aTI00ITaTH BIIPOBA/IKEHHIO YYKOPITHUX BUJIIB, SIKi 3aTPOKYIOTh €KOCUC-
TeMaM, KOHTPOJIIOBATH iX abo 3uumryBatu (MyHKTH «d», «f> i <h» cT. 8).

KoHKpeTHi T0JI0/KeHHsI €eKOCHCTEMHOTO MiAX0MY MepeibadeHi B PillleHHsIX Hapajl
kepiBHoro oprany Kousewniiii — Koundepentii Cropin. Ha [lepmriii takiit Hapai
(M. Haccay, Baramcoki octposu, 1994 p.) Oysio miATBEPKEHO 3aJI€KHICTD MAOyT-
HBOTO BCHOTO JIIOJCTBA BiJ 30epeskeHHs pisHOMaHITHOCTI ekocucteM (1. 1 momaTky
no pimennst 1/8) [17], na Jpyriit napani (M. /Ixxakapra, Ingonesis, 1995 p.) eko-
CUCTEMHMI TMi/IXiji OyJI0 BU3HAHO TOJIOBHOIO OCHOBOTO ISt [Ii#l y pamkax KonBeHrii
(pimennst 11/8) [18], a Bke Ha ID'sariit Hapaxi (M. Haiipo6i, Kenist, 2000 p.) 6yJo
npuitHgaTo pimenns V/6 «ExkocucremMuuit miaxiy, y 10AaTKy /10 SKOTO HaBeIeHO
OTIMC eKOCUCTEMHOTO TiIX0Ay (po3i. «A»), epesik foro npuHImmiB (po3a. «B») Ta
MPaKTUYHUX peKOMeH aIliil mo/o ix 3actocyBanus (po3za. «C») [19].

Bignosiano n0 posminy «A» eKocuCTeMHUN TiAXix siBJsi€e coO0I0 CTpaATETiio
KOMILJIEKCHOTO YIIPaBJIiHHS 3eMeJbHUMU, BOAHUMHU Ta )KMBUMHU Pecypcamu, sKa
3abesrieuye ix 30epeskeHHsT Ta CTajle BUKOPUCTaHHsI Ha CHpaBeinuBiil ocHosi. [leit
Ii/IXi/] 3aCHOBYETHCSI Ha HAYKOBiil METO/0JIOTI], SIka OXOIUIIOE BCi piBHI Gios0riuHOT
opraHisaiii, BKJIIOYalou OCHOBHI CTPYKTYPH, MpotiecH, (DYHKITI Ta B3a€EMO3B’I3KU
MiX OpraHizMamu i HaBKOJIUIIIHIM CEepPeIOBUIIEM, Ta BU3HAE, IO JION 3 YCIM iXHIM
KYJIBTYPHUM Pi3HOMAHITTSIM € HEBi' €MHOIO YaCTHHOIO 0araTbOX €KOCHCTEM.

[lani HaroJsonryeTbes, 10 NepeBaXkHa CIPSIMOBAHICTb HAa CTPYKTYPY, IIPOILECH,
(yHKIIT Ta B3aEMO3B'I3KM BCEPEIMHI €KOCUCTEMU Bi/IOBiIa€ HaBe/eHOMY Y KoH-
BEHIII BU3HAYEHHIO €KOCUCTEMH, sIKe He YTOUHIOE KOHKPETHUX MPOCTOPOBUX MeEXK
abo macmraby. OTske, TEPMiH «eKOcUCTeMa» MoOKe OyTH BifiHECEHUH 10 Gy/Ib-aKOl
dyHKIiOHY090i oxuHUIl Oyab-sikoro macmrrady. [Ipu mbomMy 06’€KTaMu MOXKYTb
cTaTH, HAIIPUKJIAJ, MIMHKA, CTaBOK, Jic, 6ioM abo Bes Giocdepa.

[ HaperTi, eKOCUCTEMHUI TiXi/I HE TiAMiHsI€ o000 iHIII cTpaTeril yIpaB/IiHHS
i 36epeskenHs1, Taki sk GiocdepHi 3aMOBiAHNKN, OXOPOHIOBaHI PailoHK Ta TPOrpaMu
111010 30epeKeHHsT OKPeMUX BM/IB, a TAaKOK 1HIII MiAXOAU, AKi 3AIHCHIOIOTHCS B
paMKax iCHYIOYOl HaIlOHAJBHOI CTpaTeTii Ta 3aKOHOJABYUX CTPYKTYP, TTPOTE MAE
CIIPUSATH iHTETpPaIlii BCiX TepepaxoBaHUX MiXOIIB Ta iHITUX METOZIB JIJIsi BUPITIIEHHS
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KOMILIEKCHUX TIpobJieM. Hemae €[MHOTO MUISIXY BIPOBAKEHHST €KOCHCTEMHOTO TIijl-
XOJTY, OCKIJIBKU 1€ 3aJIe;KUTh Bijl MiCIIEBUX, PAalOHHUX, HAI[IOHAJBHUX, PETIOHATBHUX
abo ruobambHuX yMoB. Hacripasai icHye 6arato MOXKJIUBUX CIIOCOOIB 3aCTOCYBaHHS
€KOCUCTEMHOTO Ti/IXOY JIJIsl TPAKTUYHOTO 3/[iCHeHHs 11iyieli KoHBeHIrii.

Parudikysasmu KoHBeHINI0 PO 0XOpoHYy 6GiOPi3HOMAHITTS Ta iHINI MijKHa-
POIHO-TIPABOBI aKTH, YKpaiHa B3siia Ha cebe 3000B’sg3aHHs 1040 30epeKeHHs i
Bi/IHOBJICHHSI €KOCUCTEM Ta BIIPOBA/[KEHHSI €KOCMCTEMHOI'O TiIX0/ly B HalliOHAJbHE
eKOJIOTIUHE 3aKOHOIABCTBO Ta MPaBo, 1110, Cepe/l IHIIOTOo, epeadayac BUSHAHHS KO-
cucteMu 00’€KTOM €KOJIOTO-TIPABOBOTO PETYJIIOBAHHS HAa 3aKOHOaBYOMY PiBHI Ta B
HayIIi.

Anastizyioun HalioHaJbHe eKOJIOTiYHe 3aKOHO/IABCTBO CTOCOBHO 1[bOTO TTUTAHHS,
6aunMO SIK TIE€BHI YCITIXH, TaK i CYTTEBI MPOTAJIUHK. 3 OJHOTO OOKY, €KOCUCTEMHUIT
I/IXiJ1 TTMPOKO BIIPOBA/KYETHCS HA PiBHI ITPOrPaMHUX JIOKYMEHTIB, IPOBIIHUM 3
IKUX 3apa3 € 3akoH Ykpainu «IIpo OcHoBHi 3acaau (cTparteriio) jep;KaBHOI €KOJI0-
rivHoi nomiTtuku Ykpaiau Ha nepiox 10 2030 poxy» Bix 28.02.2019 p. [20]. 3nauna
yBara B HbOMY IpuJijieHa HeOOXiHOCTI 30epekeHHsT Ta Bi[HOBJIEHHSI €KOCHUCTEM,
30KpeMa HaroJIolieHo, M0 OJHUM 3 OCHOBHHX 3aBIaHb JIJIs 3a0€3[eYeHHs CTalIOr0
PO3BUTKY TIPUPOJITHO-PECYPCHOTO MOTEHITIANy Kpainu (1i/ib 2) € TIOKpaIleHHs CTaHy
YPaKeHUX eKOCUCTEM, a 3aBAAHHSAMU 31 3HMKEHHS €KOJIOTIYHUX PU3UKIB JIJI MiHi-
Mi3arlii iX BIJIMBY Ha €KOCHUCTEMU, COIiaTbHO-eKOHOMIUHWI PO3BUTOK Ta 370POB’S
HacesieHHs (11i71b 4) € 3MEHIIeHHsT AaHTPOTIOTEHHOTO BIUIMBY HA €KOCUCTEMHU Ta 3allo-
GiraHHA PO3IOBCIOKEHHIO 1HBa3iMHUX BUJIB I KOHTPOJb 32 IX MOSABOIO B IIPUPO/I-
HUX eKOCUCTeMax. Ta HalTOJIOBHille, 10 3Ti/HO i3 MMM 3aKOHOM 3alpPOBA/PKEHHS
€KOCUCTEMHOTO MiIXO/Y JI0 BCiX HANIPSIMIB COIIaTbHO-eKOHOMIYHOTO PO3BUTKY JIEP-
JKaBM BU3HAETHCS HEOOXIJHOI YMOBOIO JIOCSTHEHHSI METHU JEPKABHOI €KOJIOTiuHOI
MOJITUKU — JIOCATHEHHST 0OPOTO CTaHy JOBKIJIsE Uist 3abe31edeHHs] KOHCTUTYIIiI-
HOTO TIpaBa KOKHOTO TPOMAJISTHUHA Ha YuCTe i Ge3revyre JOBKIJIS, BIPOBAKEHHS
36aJIaHCOBAHOTO MTPUPOIOKOPUCTYBAHHS Ta 30€PeKEeHHs 1 BiZIHOBJIEHHS TPUPOTHIX
exocuctem (poszin II).

3 iHmoro 6OKy, y 3aKOHOJABYKMX aKTaX PEryJISITUBHOTO XapaKTepy MPoIec BIIPO-
BaJIKEHHST €KOCHCTEMHOTO MiAXO0Y BiOyBa€ThCs 3HAUHO TOBiIbHIIIE. Hespaskaoun
IIMPOKO BIKUBAETHCS B GaraThOX HOPMaTHBHO-IIPaBoBMX akTax (JlicoBuit Ta Bomwwuii
Ko/leKcu YKpainu, 3akoHu Ykpainu «IIpo memiopaiiiio 3emesnb», «IIpo exosoriuny
Mepexy Ykpainuy, «I[Ipo pubHe rocrofapcTBo, MPOMUCIOBE PHOAIBCTBO Ta OXOPOHY
BOJHUX GiopecypciBy», «IIpo akBaKyJbTYpy» Ta iH.), Y TOJOBHOMY €KOJIOTIIHOMY
3akoHi HaIoi fep;kaBu — «IIpo 0XOpOHY HAaBKOJUIITHBOTO MTPUPOIHOTO CEPETOBUTIIA»
Biz 25.06.1991 p. [21] — He Jmiie Bi/ICyTHE BUSHAYEHHSI €KOCUCTEMH, a i B3araji He
3TaJ[yEThCSI TEPMiH «EKOCHUCTEMa», HaBiTh Yy IepPesiKy 00'€KTiB MPaBOBOI OXOPOHH,
nepepaxoBaHux y CT. 5 3aKOHY, BI/ITIOBIZHO /10 SIKOI HUMU € HABKOJIUIITHE TIPUPOJHE
cepeqioBUIIIE IK CYKYITHICTb TPUPOAHUX 1 IPUPOHO-COIIATbHUX YMOB Ta ITPOIIECiB,
MPUPOJIHI PECYPCH, SIK 3aTyYeHi B TOCIOAAPCHKUIT 00Ir, TaK i HEBUKOPUCTOBYBaHI B
e€KOHOMITIi B JaHUI Tiepiof (3eMJist, Ha/pa, Boau, atMocdhepHe MOBITPS, JIic Ta iHIIa
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POCJMHHICTD, TBAPUHHUN CBIT), JaHmad T ¥ iHIT TPUPO/IHI KOMIITIEKCH, TEPUTOPIl
Ta 06’€KTH MPUPOIHO-3AMOBIAHOTO (hOH/LY, iHIII TepuTOpii Ta 06’€KTH, BU3HAYECH]
BIZITTOBIZTHO /10 3aKOHOABCTBA, @ TAKOXK 3/I0POB’S 1 JKUTTS JIIO/IEN.

BusnaueHHsT IPUPOIHOT €KOJIOTIUHOT CUCTEMU, MK THIIINM, 3aKPITJIEHO, Y BiJIO-
BimHomy DenepanbHomy 3akoHi Pociticbroi Menepartii Bix 10.01.2002 p. (ct. 1) [22] Ta
3axoni Pecry6uiku Bimopycs Big 26.11.1992 p. (B penaxiiii Bix 17.07.2002 p.) (cr. 1)
[23], ne Bona Maiike OIHAKOBO XapaKTEPU3YETHCS K 00'€KTUBHO iCHyIOUa 4YacTHHA
TIPUPOTHOTO CEPEZIOBUIINA, SIKA MA€ MMPOCTOPOBO-TEPUTOPIAIHHI MEXI Ta B SAKiH KUBI
ennHe (QYHKITIOHAIBHE IIiJTe 1 TTOB’s13aHi MizK c006010 0OMIHOM PEYOBHHOIO i €HEpPTIE.
[Monepenniit Menepanbamii 3axoH Bix 19.12.1991 p. Ta 3akon Pecybuiku Bimopych
y TMEPBUHHIN peflakIlil Te)Xk He MICTUJIM TaKUX BH3HAYeHb, XO4a B HUX YK€ TOJ BiJl-
OGUBAJIMCh MUTAHHS OXOPOHU MPUPOAHUX €KOCUCTEM Bij 3a0py/AHEHHS, TICYBaHHS,
TTOTITKO/IPKEHHST, BUCHAKEHHST Ta PYWHYBaHH:. 3T0I0M, Ha BiZIMiHY BiJl YKPaiHCHKOTO,
I[i 3aKOHU 3a3HAJN CYTTEBUX 3MiH, y TOMY UYUCJI IIJISXOM 3aKpPIiIJIEHHS B TEKCTi
TJyMayeHb 3araJbHUX MOHATH, 30KpeMa IPUPOHOI eKOCUCTeMU. Y BITYM3HSIHOMY
3aKOHO/IaBCTBI Take (hOpMYJIIOBaHHS HaBe/IeHO, 3HOBY K TaKH, JIAIIE Y IIPOTPAMHOMY
JIOKYMEHTI — <«3araJbHO/ep:KaBHIll TporpaMi OXOPOHU Ta BIATBOPEHHS ITOBKIJJIS
Asoscbkoro i Hoproro mopiBs Big 22.03.2001 p. [24], 3rigHO 3 SKOI0 €KocucTemMa — 1ie
TIPUPOJIHUTT KOMIITIEKC, CTBOPEHUH KUBUMU OpPraHi3MaMy, 3 YMOBAMHU X iCHyBaHHS,
MOB’sI3aHUMU Mi’K 0000 OOMIHOM PEYOBHH i €Heprii, sSIKi yTBOPIOIOTh CUCTEMY B3a€-
MO3YMOBJIEHUX OI0TMYHUX Ta abiOTUYHUX SIBUIIL i rporteciB (poszin I).

3aKOHO/IaBYA MMACUBHICTh Ta HEBU3HAUEHICTh Y MUTAHHI BU3HAHHS €KOCHCTEMU
00’€KTOM TIPAaBOBOIO PEryJioBaHHs 3yMOBUJIA IOSBY B Haylli Pi3HUX IOTJISAIIB Ha
eKOCUCTEMY K 00’€KT eKOJIOrIYHOTO MpaBa Ta ii Micile cepe iHINUX 00’ €KTiB.

Onpa3zy K 3ayBa’kUMO, 10 y BITUM3HSHIN €KOJIOTO-1TPABOBIN IOKTPUHI TEH/IEH-
Iis1 10 BU3HAHHS €KOCHCTEMU 00’€KTOM €KOJIOTIYHOTO TpaBa Bke Ma€e Micile. Tak,
B. I. Anppeiines (V. 1. Andreitsev), nocuiatounce Ha ct. 5 3akoHy Ykpainu «IIpo
OXOPOHY HaBKOJIUIITHBOTO MPUPOJHOTO CEePeIOBUIIAY, IKa, HAra/[AEMO, He MICTUTh
exocucTeMu cepell 06’€KTIB MTPaBOBOI OXOPOHH, CTBEPIIKYE, MO 00’ €EKTaMK €KOJIO-
TiYHOTO 1MpaBa € CYKYIHICTb MPUPOJHUX, ITPUPOJHO-COIIATbBHUX YMOB Ta IpoIie-
CiB, IPUPOJHUX PecypCiB, JaHAMAMTIB, TPUPOJHUX Ta MPUPOTHO-AaHTPOTIOTEHHUX
KOMIJIEKCIB, eKOCUCTEM Ta JKUTTS 1 3/[0pPOB’Sl TPOMAJISIH, 1110 MiJIIATal0Th OXOPOHI 3a
JIOITIOMOTOI0 HOPM €KOJIOTIYHOTO 3aKOHO/IaBcTBa [25, c. 18].

Cepen 06’€KTiB €KOJIOTTYHOTO TIpaBa €KOCUCTEMY BU/IIJISIOTH i iHII BYEHI, sIK
yKpaincoki, Tak i 3apyOixkni. Hanpuknan, C. B. Ilapanosa (S. V. Sharapova) pos-
IJISAJIa€ €KOCUCTEMY SIK OCOOIMBHI 00'€KT OXOPOHHU Ta HArOJIONIYE HAa HEOOXiTHOCTI
BUJIJIEHHSI 1 3aKPIMJIEHHST €KOCHCTEM Ha 3aKOHOABYOMY PiBHI Ta GiJIbII 1€TaTBHOTO
BpEryJIOBaHHS B 3aKOHO/IABCTBI MOJIOKEHD 11010 1X OXOPOHU Ta BiJHOBJIEHHS |26,
c. 154]. A, npumipom, O. JI. /Iy6osux (O. L. Dubovik) mpomnonye BBaxkaru exocu-
cTeMy HOBHMM 00’€KTOM €KOJIOrO-IIPAaBOBOIO PEryJOBaHHS HapiBHI 3 GI0JOTYHUMM
pecypcamMu, TeHETUIHUMHU PeCypcaMu, €KOJOTIUHOI Ge3MeK00 Ta HU3KOW THIIUX
o6’exriB [27, c. 28].
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HesBaskaroun Ha 1eBHY Y3TOKEHICTh y NMUTaHHI BUSHAHHS €KOCHCTeMH 00’€K-
TOM €KOJIOTIYHOIO IIPpaBa, OIS HAYKOBIB MIOAO0 II Micig cepes iHIIMX 00 €KTIB
€KOJIOTO-TIPABOBOTO PETYJIOBAHHS CYTTEBO Pi3HATHCSA. OKpemi BUEHi, mepemaycim
B. I. Augpeiitie (V. I. Andreitsev) [25, c. 16] i I. B. Anicimosa (A. V. Anisimova)
[28, c. 6; 29, c. 6; 30, c. 17], BBaskatoTh €KOCUCTEMY KOMILIEKCHUM (0COOIMBO
OXOPOHIOBAaHUM) 06’€KTOM €KOJIOTIYHOIrO IpaBa. BUCIOBIIOIOUN BKe yCTaJeHWl B
€KO0JIOTO-TIPABOBINl HAYKOBiil Ta HABYAJIbHI JiTeparypi MOAi ycix 00'€KTiB HA TpH
rpynu — 1) nudepentiiiiai, abo audepentiitoBani (3emis1, Haapa, BOIH, JiCH, POC-
JIMHHUN CBIT, TBAPUHHUI CBIT, aTMOC(epHe MOoBITPs TOIO), 2) iHTerpaitiiiti, abo
iHTerpoBaHi (HaBKOJIUIITHE MIPUPOJIHE CEPEIOBUIIE Ta SKUTTS 1 3/[0POB’S TPOMAJIIH ),
a TaKoK 3) KOMILJIEKCHI, a0 0COBJIMBO OXOPOHIOBaHi, — BOHM IPOIOHYIOTh BiHO-
CUTH €KOCHCTEMY, Pa30M i3 MPUPOIHUMH KOMIIJIEKCAaMU Ta JaHmadTaMu, Tpupoi-
HO-COTIATHBHUMY YMOBAMH 1 TIPOIleCaMy, TPUPOTHO-aHTPOITOTEHHUMI KOMILIEKCAaMM
Ta €KOJIOTITHOI0 Mepe)ker, caMe JI0 TPEThOl TPy — KOMILIEKCHUX (0COOJUBO
OXOPOHIOBAHMX) 00’€KTIB, YKa3yIOUM MPHU IbOMY, IO €KOCHCTEMOI0 € BUKJIIOYHA
(MOpchKa) €KOHOMIUHA 30HA Ta KOHTUHEHTAJIBHUU MIeTb( i3 pO3TallloBAaHUMU Ha
HUX NPUPOJHUMHU pecypcami. BBaskaemo, 1110 Taka MO3MIlis MOTpeOye T0AaTKOBOTO
OOTPYHTYBaHHSI, ajlsKe HE3PO3YMIiJI0, YOMY HAYKOBII 3 YCiX KOMILIEKCHUX (0COOIUBO
OXOPOHIOBaHMX) 00’€KTIB €KOCHCTEMOIO Ha3WBAIOTh JIUIIE BUKIOYHY (MOPCHKY)
€KOHOMIUHY 30HY Ta KOHTHHEHTAJIbHWUH TIesbd.

Jlo KOMILIEKCHUX 00’€KTiB €KOJIOMiYHOTO IpaBa, 0YEBU/HO, Bi[HOCUTH €KO-
cucremy i 1. I. Kapakam (I. I. Karakash) sikuii, xou i 6e3nocepeiibo He BKHBA€E
TEPMIH «EKOCHUCTEMay, MPOTe HABOJUTh €KOCUCTEMHE BU3HAUYEHHS KOMILTEKCHUX
00’eKTiB, 3a3HAYAIOYH, 1[0 BOHU MAIOTh MiCIle, KOJIM Ha IIeBHIll TePUTOPIi caMOCTIITHO
(hYHKITIOHYE YnceabHa KilbKiCTh ab0 JeKiabKa BUAIB MPUPOAHUX 00’€KTIB i mpu-
POJIHUX PECYPCiB, MO B3aEMOIIOB’sI3aHi Misk cOO0I0 Ta BIUIMBAIOTH OJMH HA OJIHOTO.
3ayBasKMMO, OJTHAK, 1[0 3 MO3MIIi KOMIIJIEKCHUX 00’€KTIB YUEHUI TaKOK PO3TJISIIAE
HaBKOJIUIITHE TIPUPOJTHE CEPEIOBUIIE, X0U y TIpolieci Kiacudikailii Bi/[HOCUTh HOTO
JI0 iHTerpoBaHmux 06’€KTiB, Ta HATOJOIIYE, 1[0 HAHOLIBII MOMIMPEHUM TPUPOLHIM
KOMILIIEKCOM Y TAKOMY PO3YMiHHI € BCE HAaBKOJIMIIHE ITPUPOJIHE CePe/loBUIIIE 3 yciMa
HOTO eKOJOTIYHUMM BJIACTUBOCTSIMUA, €KOHOMIYHUMY I[IHHOCTSIMUA, €HEPTeTUIHIMHI
JUKEpesIaMi Ta THITUME TIPUPOIHUME 06’€KTaMu i pecypcaMu. Y 1IbOMY 3HauY€HHI,
MIPOJIOB3KYE BiH, IPUPOJIHE CEPEIOBUIIE MOKHA PO3TJISI/IATU SIK €AMHUN TPUPOJTHUIT
KOMILJIEKC, SIKUIT 00’€IHY€E BCIO CYKYITHICTh HPUPOAHUX 00’€KTIB Ta MPUPOJHUX
pecypciB kpainu [31, c. 89, 93].

Jlo rpynu inrerpoBanux 06’exTiB exkocucremy Bigrocuts [O. C. IleMinyueHko
(Yu. S. Shemshuchenko), HasuBaro4YM eKOCHCTEMOIO HABKOJIUIITHE IPUPOIHE CEPETO-
BUIIIE B I[IJTOMY. 3a CJIOBaMH BYEHOTO, 00’EKT €KOJIOTIYHOTO TIpaBa He € OJTHOPITHIM,
a/pke B 3akoHI Ykpaiau «IIpo 0XopoHy HaBKOJMITHBOTO TTPUPOHOTO CEPEIOBUIIAY
BU/IIJIEHO HABKOJUIIHE TTPUPOJIHE CEPENOBUIIE Ta TPU HWOTO TOJOBHI eJeMEeHTH:
HPUPO/HI pecypcr; 0coOJIMBO OXOPOHIOBAHI IIPUPOIHI TePUTOPIi Ta 06’€KTH; 3710-
POB’S 1 JKUTT JioJiel. [3 BU3HAUeHHST HAaBKOJUIITHBOTO MTPUPOIHOTO CePeIOBUIIA K
CYKYITHOCTI TIPUPOJIHUX 1 MPUPOTHO-COIIAJIBHIX YMOB Ta MPOTIECiB BUTLITUBAE, 1110
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BOHO € CKJIAJHOI0 €KOCUCTEMOIO, SKill BJIACTUBI K MPUPOJHI, TaK 1 TPUPOHO-AH-
TpoToreHHi 3akoHOMipHOCTI [32, c. 12]. Cxoxy aymKky BucaoBmioe b. B. €Epodeen
(B. V. Erofeev), naroJionnyiouu, 1o 1 HaBKOJHUIIHIM TIPUPOIHUM CEPEIOBUIIEM
CJIiJl PO3YMITH €KOJIOTIYHY CHUCTeMy KpaiHH, siKka SBJISE€ COO0I0 CYKYIIHICTh €KO-
goriuanx cuctem. OHaK, HAroJIONIY€E BYEHUH, Yepe3 BUOIPKOBICTh CYCITIIBHOTO
iHTepecy NMPaBOBOMY PeTyJIIOBAHHIO MiJIAI0ThCS He €KOJOTIUHI CUCTEMU B I[LIIOMY,
a JIMIIe OKPeMi eJIeMeHTHU LUX CUCTEeM: a) IPUPOIHI 00 €KTH: 3eMJIs, Hajpa 3eMJ,
Jjiicu, BUaH, quKka ayHa, atMmocdepHe TOBITPst; 6) TPUPOIHI KOMILJIEKCH, KyPOPTHi
micieBocTi, manamadTi 0coOIMBOTO MpU3HaUYeHHs (3al0BIAHUKY, HAaIlilOHAJbHI
MIPUPO/IHI TTAPKH, 3aKa3HUKH, TTaM SITKU TIPUPOJH TOTIO); B) TIPUPOIHI BIACTHUBOCTI
MPUPOAHUX 00’EKTIB: PEsKUM IPYHTOBOI BOJIOTH, TiZIPOJIOTIYHUN PEKIM BOJI, KOPUCHI
BJIACTUBOCTI KUTTEMISAIBHOCTI IUKOI (hayHU TOIIO; T') TPUPOIHI MPOIECH: Tepio
COKOPYXY B JlepeBax JIiciB, mepiox HepecTy pub, mepioa mirpariii TBapuH Ta iH. [33,
c. 75, 77].

3HayHa KiJTbKiCTh MPABO3HABIIB JIOCTIKYIOTh €KOCUCTEMY 3 MTO3MUIIii 3arajibHO-
BU3HAHOTO Ta TOIYJSPHOTO B HayIli AnepeHIiioBaHOrO Ta IHTErPOBAHOTO ITi/IXO/IIB
B €KOJIOTTYHOMY TIpaBi, SIKi BiINOBIZIHO BUPasKAIOTHCS Y raay3eBoMy (1000’€KTHOMY )
peryJiloBaHHi — CTBOPEHHI OKPEMUX HOPM 3 BUKOPHUCTAHHSI 1 OXOPOHM KOKHOI'O 3
BU/IIB MPUPOIHUX 00'EKTIB Ta B PEryJIIOBaHHI OXOPOHW Ta BUKOPUCTAHHS HABKO-
JIMITHBOTO TIPUPOHOTO CEPEIOBUIIA SIK €MHOTO 00’€KTa. SIK THIIe MOA0 1IHOTO
M. M. Bpunuyk (M. M. Brinchuk), 3 ypaxysanusm ckraarocti (HeogHopigHoCTi)
00’eKTa eKOJIOTIYHUX BiIHOCHH HA Cy4aCHOMY €Tarli peasi3yeTbCst [Ba OCHOBHUX
MiIXO/IM IO PO3BUTKY €KOJIOTIUHOTO TIpaBa — iHTeTpOBaHWN 1 AudepeHiiioBanuit
[34, c. 82].

Cawme i3 11i€l TO3UTIIT YUEHU PO3IJIS/IA€ €KOCUCTEMHUN TIJIXi/] Ta, BJACHE, €KO-
cucTeMy B ekoJioriyHomy mpasi. Ha #ioro jymMKy, B €KOJOTIYHOMY 3aKOHO/IABCTBI
Ta MpaBi €KOCUCTEMHUU Ti/Xi/l Peasi3yeThCs IIJISIXOM OTOJONIEHHS €KOCUCTeM
CaMOCTIITHUM 00’€KTOM €KOJIOTIYHMX BiJHOCHH Ta 3a J0IOMOTrOI0 BioOpaskeHHs
€KOCUCTEeMHUX BUMOT IIPU PeTyJIIOBaHHI Bi[HOCUH TII0/I0 BUKOPUCTAHHS Ta OXOPOHHI
OKPEMUX MPUPOJIHUX PECYPCIB Yy MPUPOJIOPECYPCHOMY 3aKOHO/IABCTBI, 3aB/SIKA YOMY
€KOCUCTeMHUN Ti/IXiJ Peasli3yeThCA K OJMH 3 HABAXKJINUBIIINX MPUHIUAIIB €KOJIOTiY-
HOTO IpaBa. YUeHuil HaroJIoNIye, 10 TIPU JIeTaIbHOMY, 9K 1 HAYyKOBOMY, BUSHAYEHHI
MTOHATTST €EKOCUCTEMHU TIKPECTIOETHCS, IO JKUBI 1 HEXKUBI eJIeMeHTH, 110 YTBOPIOITh
€KOJIOTIYHY CUCTEMY Ta BXOATH JI0 Hel, B3AEMOJIIIOTH SIK €/inHe (hyHKITIOHAJIbHE TTiJTe
i oB’s3ani Mixk 00010 0OMIHOM pedoBUHOIO i eHeprieio. Came Ha I[bOMY IPYHTYEThCS
IHTErpPOBAaHUM TTI/IXiJT /10 PETYJIIOBAHHS €KOJIOTIYHUX BiZIHOCUH B €KOJIOTIYHOMY TIPaBi,
TOZI SIK BiOOPasKeHHSI BUMOT 3 OXOPOHHM HABKOJIMIITHBOTO CEPEIOBUINA B MPHUPO-
JIOPECYPCHOMY 3aKOHO/IABCTBI € CYTTEBOIO XapaKTEPUCTUKOIO AM(MEPEHITiHOBAHOTO
nizxony. Buznauaoun sHayeHHs eKOCUCTEMHOTO IiIX0/ly B €KOJIOTIYHOMY IIPaBi, sIK
i iHTerpoBaHoro Ta AuGepPEeHIiioBAaHOTO Ti/IXOIB Yy IIJIOMY, BaXKJIUBO TiKPECIUTH,
110 BOHUM MaioTh 00’exTuBHIIT XxapakTep. O0’eKTUBHICTH 0OyMOBIIEHA came (DYHKITIO-
HYBaHHSIM KUBUX i HESKMBUX €JIEMEHTIB B €KOJIOTIYHIN CUCTEeMI, B TIPUPO/Ii B IiIJIOMY
K eanHoro 1ijoro [35; 36, c. 12; 37, c. 5-6].
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Y cBOiX momasbIUX HAyKOBUX Ipaldgx, 30KpemMa y MoHorpadii, BueHui 1mpo-
NIOBJKY€E 3TajlaHy TO3UIlif0, YKA3yIOUH, MO B YNHHOMY 3aKOHOJABCTBI NMPUHITUI
€KOCHUCTEMHOTO TiIXO/y Peai3yeTbCs depe3 3/[iiCHeHHs iHTerpOBaHOTO Ta Aude-
PEHINI0BAHOTO MIXO/IIB /10 PEryJIIOBaHHS €KOJOTTYHIX BiJIHOCHH, IO BiOYBAETHCS
IepeBa)KHO 32 JIOIIOMOTOI0 BCTAHOBJIEHHS BUMOT 3 OXOPOHU 1HIIUX IPUPOJHUX
00’€KTiB Ta HABKOJIMIIHHOTO CEPEJOBUINA B IIPOIECI 3eMJIEKOPUCTYBaHHS, JiCOKO-
pUCTYBaHHS, HAJ[POKOPUCTYBAHHS, BOJOKOPUCTYBAHHS, KOPUCTYBAHHS iHITUMHU
npupoaauME GaratrctBamu. Ileil mpuHIUIT BKIIOYA€E 3a0€3MeYeHHs BCTAHOBJICHHST Ta
3/IIICHEHHS 3aXO/[iB 3 OXOPOHU HABKOJMIIHBOTO CEPEIOBUIIA Ta MTPUPOOKOPUCTY-
BaHHS 3 YpaxyBaHHAM B3aEMO3aJIEKHOCTI SIBUIIL 1 MPOIIECIB B €KOJIOTIUHIN cucTeMi B
MaciTabi, I0CTaTHbOMY 115t 30ePesKeHHsT CIIPUSATINBOTO CTaHy TIPUPOIN, B3AEMOIi-
iounx ekosioriunux cucrem [38, c. 50-51].

Cxoxi norsigyu Bucyosmioe 1. O. Kpacnosa (I. O. Krasnova). Ha ii nepeko-
HaHHS, PO3BUTOK €KOJIOTIYHOTO 3aKOHO/IABCTBA BU3HAYAETHCS TTOEMHAHHAM TBOX
ITi/IXO/1iB /IO BCTAHOBJIEHHS MTPABOBUX BUMOT Y cepi OXOPOHW HABKOJIUIITHBOTO cepe-
JIOBUIIA Ta TPUPOJIOKOPUCTYBAHHS — IHTETPOBAHUM 1 /U ePEeHITIHOBAaHUM TIPABOBUM
peryoBaHHaM. [loeqHaHHSA 1IUX IBOX MIIXO/IB Y PeryJai0BaHHI €KOJOTIYHUX BiJIHO-
CUH BijjoOpakae 00’€KTHBHY PeasibHICTh, 3 OAHOrO OOKY, iCHYBaHHSI €IMHOIO CBITY
MPUPO/IM, A 3 THIIOTO — HASBHICTD BiZIMIHHOCTEH MiXK 11 OKPDEMUMHU KOMIIOHEHTaMH i
BI/IMTOBITHOTO BpaxyBaHHSI B3a€EMO3B’SI3KY Ta B3AEMOBILINBY MPUPOIHUX 00 EKTIB y
(opmyBaHHI 3araJbHOTO CTaHy TPUPOJHOTO CEepPeIOBUIIA TIPU PETYJTIOBAHHI €K0JIO-
riyHuX BijiHOCUH [39].

Hayxka exoJsioriyHoTo 1paBa, MPOIOBKYE CBOIO AYMKY BU€HA, TAKOK MiATBEPIIKYE
ITI0 OUEBU/IHY iCTUHY, KOHCTATYIOUM BUKOPUCTAHHS B PO3BUTKY €KOJOTIUHOTO 3aK0-
HOJIABCTBA SIK HaraTOKOMITOHEHTHOI, ajie €IMHOI Taly3i 3aKOHOIAaBCTBA iIHTETPOBAHOTO
i mugepenIliioBaHOro MPABOBOTO PETYJOBAaHHS CYCIIJTBHUX BiITHOCUH 3 MPUBOLY
HABKOJIMIITHBOTO CEPENOBUIIA i HIOTO OKPEMUX CKJIA[I0BUX YaCTUH — MPUPOAHUX 00'€K-
TiB (KOMIIOHEHTIB, pecypciB) y iX noepHaHHi. Hepo3puBHUiT B3aEMOBILINUB Jude-
PEHIIIIOBaHOrO I iHTErpOBaHOTrO IiAXOAIB 3YMOBJIEHHIT 06’ €KTUBHUMMU IPOIECAMHE
€BOJTIOLIT TPUPOJIH 1 Ti CKJIaZoM, TO/ sIK 30JIMKEHHSI X JIBOX TXO/B Peasi3y€eThCst
Yyepe3 TOCTYTIOBe BBEJICHHS B €KOJIOTIUHE 3aKOHOIABCTBO MOHATTS «€KOCUCTEMa» Ta
PO3POOKY CIIEIiaIbHIX TIPUIOMIB i CIIOCOGIB TPABOBOTO PETyYJIIOBAHHS BCHOTO KOMII-
JIEKCY BiJIHOCUH 3 IIPUBOJIY SIK OXOPOHH, TaK 1 BUKOPUCTAHHS OKPEMUX, ITOB’I3aHNUX
TEPUTOPIEIO IPUPOJHUX eKocucTeM [39].

Cepenl YKpaiHCBKUX YYEHUX TO3UIII0 PO TMoeAHAHHSA AudepeHIiiioro i
iHTerpariiHOro miAX0/AiB y MUTaHHI peryaioBaHHs 00’'€KTiB €KOJOriYHOro IpaBa
ninrpumye, 30kpema, M. B. Kpacnosa (M. V. Krasnova), sika 3a3Havae, 1o 1i
JIBa II/IXO/IM MOXKYTb MaTU Miclle B HayIli €KOJIOTIYHOIO IIpaBa K OJMH 13 aclek-
TiB 11 METOJI0JIOTI1, OTXKe, iHTeTpallio Ta AudepeHIlialiio B eKOJOTIYHOMY TIpaBi
JIOIIJIBHO PO3TJISIATH SIK CUCTEMHO-CTPYKTYPHUM METO/[ Mi3HAHHS, SIKUIT 103BOJISIE
Ha HAJIEKHOMY HAyKOBOMY PiBHI JIaTH TOSICHEHHS He JinIie po 00’€KTH Ta JiKe-
peJia Ii€i rasysi, ajie i TIpo ii MpeaMeT, CUCTeMY Ta iHII BaskJuBi ckaanosi [40,
c. 76-77].
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Hornanu 1. O. Kpacnosoi (1. O. Krasnova) takox noginse M. K. Uepkamnna
(M. K. Cherkashyna), migkpecioroun, 10 3aKOHOIABCTBO YKPAiHU MA€ MTH TIJISTXOM
36smKeHHs AndepeHIiitoBaHOTO Ta iIHTErPOBAHOTO MiIXO/IB 3 JOMOMOTOI0 BIIPO-
BAJKEHHSI €KOCUCTEMHOTO (KOMILJIEKCHOTO) MiIX0My, TOOTO PO3POOKH CHeliaTbHIX
MPUITOMIB i CITOCOGIB TIPABOBOTO PETYJIIOBAHHS BCHOTO KOMILJIEKCY BiHOCHH SIK 3
OXOPOHH, TaK 1 BUKOPUCTAHHS OKPEMUX, TTOB’SI3aHUX TEPUTOPIEIO IPUPOAHUX €KOCUC-
TeM, BUXO/ISYM 13 3aBAaHHs 30epeskeHHs Tiel un iHImol ekocucreMu B 1iomy [41].

Buznatoun cripaBe//inBicTh iHTETPOBAHOTO Ta AUMEPEHIIHOBAHOTO IMiAXOiB B
€KOJIOTTYHOMY IIPaBi Ta MiATPUMYI0UYM OY/Ib-sIKi CIIPOOH iX 30JIMIKEHHS, CJIijl, OJHAK,
3a3HAYNTH, 110 32 HASBHOTO PO3YMIHHS OCHOB €KOJIOTIYHOTO TIpaBa JurdepeHTIiiioBa-
HUH I/IX1/1 3aBKM MaTUMe TIpiopuTeT HaJl iHTerpoBanuM. Ha 11e, 10 peui, Bkagye i
I. O. Kpacnoga (I. O. Krasnova), sika, rnporaryioun CiiBiCHyBaHHS iHTETPOBAHOTO Ta
MudepeHIliiioBaHOTO TIXOIB B €KOJIOTIYHOMY TIpaBi, OTHOYACHO 3BEPTAE yBary Ha
CKJIA(HICTh IX TapMOHIHOrO ToeqHaHHs. BoHa muiie, 110 npu Beiil 6e3anensiiinocTi
Te3u PO OOIPYHTOBAHICTh BUKOPUCTAHHS 1HTErPOBAHOIO Ta AupepeHIiioBaHOro
IiZIXO/IB y peryJIoBaHHi Bi[HOCUH 3 IIPUBO/LY HABKOJMIIHLOTO CEPeIOBUINA B [IJIOMY
Ta HOro OKpeMHUX KOMIIOHEHTIB MOCTA€ MUTAaHHS MPO 3abe3MedeHHsT iX TapMOHiii-
HOTO TIOEHAHHA 3 ypaxXyBaHHAM JAHAMA(THOTO, KIIMAaTUYHOTO, reorpadiaHoro
PO3MAITTSI caMOi €IMHOT IPUPOAN i BUPOOTIEHHST MOJIEJIi TTPABOBOTO PETYIIOBAHHS B
1iil chepi. Bupimenns 11boro 3aBaaHHsi, IPOJAOBKYE BUeHA, 00’ €KTUBHO TIPOTIKAE B
yMOBax peanbHo c¢hOopMOBaHOro OanaHcy MiK AudepeHIiiioBaHUM 1 iIHTerpoBaHUM
MIPAaBOBUM PETYJIIOBAaHHSAM €KOJIOTIYHUX BiTHOCUH, SKWI BUSBISIETHCS B TOMY, IO
ChOTO/IHI AubepeHIiioBaHmIl MIXiA Y pery/IroBaHHi eKoJOrYHUX BiIHOCUH € Jo0pe
saTpebyBaHnM, 60 BUpaKae YiTKi Ta Taki, iki MOKYTh OyTH BU3HAUEHI KiJIbKICHO ISt
JIIOJVHM 1 JIep:KaBu, EKOHOMIUHI iHTEpecH, TIOB’sI3aHi 3 BUKOPUCTAHHSM ITPUPOIHUAX
6araTCTB, MICTUTDH IOPUANYHO 3PO3YMIiJi Ta IPOIECYyaJbHO OIIpal[bOBaHi IPaBOBI
HOpMH. 3aKOHOABCTBO B TMiil YacTuHi Mae 100pi icTOpUYHI KOpeHi, BOHO aKTUBHO
PO3BUBAETHCS, TPUCTOCOBYETHCS /10 MIHJIUBUX €KOHOMIKO-TIOJIITUYHUX YMOB. Takuii
piBeHb PO3BUTKY A€ MOKJIUBICTh YUEHUM BU3HATU HAABHICTb MPUPOIOPECYPCHOTO
3aKOHO/IABCTBA Ta TPaBa, i Taka JyMKa MAa€ HACTIJIbKU CUJIbHI TO3WILi, 1[0 CTajaa
MIPOJIYKYBaTH CBOI HEraTWBHI HACIIKHU, OJOKYIOYH 3aCTOCYBaHHSI IHTErPOBAHOTO TIi/[-
xomy. Ha T mux pocsirHerb po3BUTKY An(epeHIliiioBaHOTO MiIX0LY iHTeTPOBAHMI
Mi/IX1/] 3a/UIaeThest caabo 3aTpeOyBaHUM sIK Y 3aKOHOJIABCTBI, Tak i B HayIli. Yci
crpobu KoandiKyBaTH eKOJIOTiYHe 3aKOHOIABCTBO TLISIXOM po3poOKu EkostoriaHoro
KOJIEKCY Ta HapernTi 00’eIHaT BCi €KOIOTIuHI TpaBU/Ia Ha OCHOBI €IMHIX TPUHITU-
B 1 3aB/IaHb MOKM 3a3HAIOTh HEBJ/IAdl, TAaK CaMO JK 1 caMa CHCTeMa €KOJIOTIYHOTO
3aKOHOJIAaBCTBA 3aJIMIIAEThCS OE3CUCTEMHOIO Ta HE MA€ €IUHOI HAYKOBOI KOHIIEIIIi]
y cBOil ocHOBi [39].

Tak, miticHo, Ha JJaHOMY eTalli PO3BUTKY €KOJIOTIYHOTO 3aKOHO/IABCTBA Ta IMPaBa,
KOJIW 1HTETPOBAHUN MI/Xi/ JIKIIle TTOUNHAE OTPUMYBATHU ITUPOKe BU3HAHHS, ajiKe, 3a
BayunuM 3ayBaxkentsim M. M. Bpunuyka (M. M. Brinchuk), 1o ocrannboro wacy
NaHyBaB Tajy3eBUI IiJIXi/l 0 PABOBOTO PEryJIOBaHHS OXOPOHU Ta BUKOPUCTAHHS
OKpeMUX ITPUPOTHUX PECYPCIB — 3eMeJib, HA/IP, BOJI, JCiB TOIIO, Y paMKaX SIKOTO HEIO-
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OL[IHIOBAJIMCH Ta BIANOBIZAHO He BPaXOBYBaIKCh y HeOOXiaHiil Mipi (hakTopu B3aeMo-
3B’SI3KY SIBUIIT i TIPOIIECIB y MIPUPOI sIK iHTerpoBaHoMy 00’ekTi [38, ¢. 52], momiabpHo
BECTH MOBY TIPO 30JMKeHHsT nePEeHIiitoBaHOTO i1 iHTErpOBaHOTO I/IXO/IB Y TPaBo-
BOMY PEryJIIOBaHHI €KOJOrYHUX BifiHOCHH. Pa3oM i3 TuM, Ha Hale TInboKe Mepeko-
HaHHsI, MAallOyTHE €KOJIOTTYHOTO TIpaBa TIOB'sI3aHe caMe 3 TIPIOPUTETHUM PO3POOJIEHHSIM
IHTErPOBAHOTO TIIXO/Y, SIKUM, BJIaCHE, 1 € eKOCUCTEMHUH T/IXi/l. A TOMY TO/IOJIAaHHS
HeraTUBHUX HacsifkiB, Ha gki Bkazye [. O. Kpacnosa (I. O. Krasnova), MoxJIHBO
IIJITXOM BU3HAHHST Ha JOKTPUHAJIBHOMY PiBHI €KOCHCTEMU IEHTPAIBHUM 00'€KTOM
€KOJIOTTYHOTO TIpaBa Ta JIOCJI[PKEHHSIM B €KOCUCTEMHOMY KOHTEKCTi BCiX HOTO <«Tpa-
auiiiHnx> 00’ekTiB. He Tiibku KoMILieKcHUX (0COOIMBO OXOPOHIOBAHUX ) 00'EKTIB Ta
HABKOJIMIITHBOTO MPUPOIHOTO CEPEIOBHIIA B IIIOMY SIK IHTETPOBAHOTO 00'€KTA, SIKi, SIK
MU GauM/IM, BjKe BU3HAIOTHCS €KOCHCTEMAMK B €KOJIOTO-IIPABOBIN HayIl, a il iHIIoro
iHTEerpoBaHOrO 00’€KTa — KUTTS i 3J0POB’S JIOAMHU, KA € HEBIJ'€MHOI0 YaCTUHOIO
eKOCHCTEM Ta B3araji Beix audepeniiiiioBannx o0’ekTiB (3emiis, Hajapa, BOIM, JiCH,
POCTMHHUH CBIT, TBAPUHHUI CBiT, aTMoc(epHe TOBITPS Ta iH.).

Jlo pedi, ocTaHHIM YacoM y Haylli TOCJiZIOBHO OOIPYHTOBYETHCS i/lesT MO0
HEeOOXiTHOCTI MePeryIsy MiAX0AIB 0 MicIlst JIOAWHH, ii JKUTTS i 3[0POB’St B CHCTEMI
o0’extiB exosoriunoro npasa. Tak, na xymxy M. B. Kpacuosoi (M. V. Krasnova),
3BasKArOYM Ha OI10JIOTiUHE TTOXO/KEHHST Ta HEMOKJINBICTD iICHYBaHHSI Oe3 TIPUPOJIH,
JIOAUHY Ta 11 CKJIAI0BI e€JIleMEHTH, TaKi SK JKUTTs 1 370POB’sl, HEOOXiHO BBasKaTH
CKJIQ[IOBOIO YaCTHHOIO TIPUPOJIH, IO JO3BOJUTH Bi0OPA3UTH €KOMEHTPUYHITH TTiIXi/T
Y PO3yMiHHI CyyaCHUX B3a€EMMH CycCIiIbCcTBa 1 npupoau [42, c. 9]. Tak camo it qude-
peHIiiioBani 06’exTi GaraThMa HaYKOBISIMU BKE PO3TJISAAIOTHCS 3 €KOCUCTEMHUX
mosuiliit. 30kpema, 3 Takux moautiiii M. JI. Mypasceka (M. L. Muravska) posrisigae
mryanuii Bogauii 00’exr [43], P. @. Cmousipuyk (R. E Smoliarchuk) ta O. T1. Yonuk
(O. P. Chopyk) — mic [44; 45], 1. A. Toponerpka (I. A. Horodetska) — tBaputuumii cBit
[46] Touo. Beaskaemo, 1110 Taka TeHeHIist Oy/ie POIOBKYBATUCH | TOCUIIOBATUCH I
y BiJIaJIeHii, ajie OCSKHIN TepCIeKTHBI, BCi IPUPOHI 00’€KTH OCIKYBATUMY ThCSI
HAyKOBIISIMU caMe€ B €KOCUCTEMHOMY KOHTEKCTi [47].

Sk zayBaxye P. O. Ilepener (R. O. Perelet), ekocucremumnii miaxizn, mepenbadermit
y KomnBeHitii 11po 0XopoHy 0iopisHOMaHITTs, — 1€ 3acib, KUl J03BOJISIE PO3TJISAATH
B3aEMO3B’I3KN BCEPEIMHI €KOCUCTEM 3 iHIMUMH CUCTEMAMW Ta JIIOJbMHU, JJIST STKUX
€KOCHCTEMH € MiCIleM MTPOKUBaHHS 1 3ac000M /st icHyBaHHs1. Bin mepenbauae mepe-
Xijl BiZl OIHOGOKOTO POSIJIsAAY PUHKOBO HIHHUX BUIB — HAIIPHUKJIAJ, MAXOIY 0 JICIB
BUKJIIOYHO SIK JKEpeJia JEPEBUHU — JI0 PI3HOCTOPOHHBOTO TIOTJISILY, POOOTI B Pi3HIX
IPOCTOPOBO-YACOBUX MaciiTabaX, BAKOPUCTAHHS BCIX HASBHUX 3HAHD 1 3aJIydeHHsI
BiZIOBiZAHUX 3alliKaBaeHnX cTopif. Ileil miaxi MoKIMKaHuii 3a0e31e4nTr T0BrOCTPO-
KOBY CTIHKiCTh GIOPI3HOMAHITTSI Ta 3HAYHOTO PO3BUTKY CHOTOAHINTHBOIO PO3YMiHHSI
cTajioro npupoaokopuctyBanns [48, c. 39]. OTxe, ekocucTeMHUI TAXi — 1€ HOBUH
HOIJISI] Ha YCTaJIeHi Pedi, CyTHICTh SIKOTO TI0JISIra€ HacaMmIiepes y TOMY, 11100 10/I0J1aTH,
sk ykazaB b. B. €podees (B. V. Erofeev), «BubipKoBicTh CyCITIBHOTO iHTEpECY» Ta
BMICTUTH aKIIEHT 3 YIPABIIHHI OKPEMUME MPUPOAHUME 00’€KTaMU Ha YIPABJIiHHSI
eKOCUCTEeMaMH, sIKi MatoTh Oe310CepeIHE 3HAUECHHS JIJIST JTIO/ICTRA.
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BesymoBHoO, 11e BKpail cKkasHe 3aBJaHHS, SKe CTUKAaTUMETbCS 3 HU3KOIO IMPO-
osem. IIpo 1e, cepen inmoro, numie it cama I. O. Kpacuosa (I. O. Krasnova), Ha
JYMKY SIKOI PETyJIIOBaHHS BiZIHOCUH 3 TIPUBOJLY €KOJIOTIYHUX CUCTEM TTOTPeOy€E Po3-
BUTKY. CITUpaounch Ha MOCATHEHHS MTPUPOIHUYO-HAYKOBUX JOCTI/IZKEHD, 3ayBaKY€E
BYeHa, HEOOXiIHO BU3HAYNTHU BUAM €KOJOTIYHUX CHUCTEM 3a PI3HUMU KPHUTEPisSMHU,
cami KpuTepii, BCTAHOBUTH TIOPSIZIOK BU3HAUEHHST MEK €KOCUCTEeM, BUBHAUNTH iX CTa-
TyC, 30KpeMa iX CITiBBi/IHONIEHHSI 3 IHIIUMU B3Ke ICHYIOUMMU KOPJIOHAMY, BU3HAYUTH
MOPSIZIOK JIEP’KaBHOTO YIIPABJIiHHS, BIUCABIINA HOTO B IOy CUCTEMY J€P>KaBHUX
[OBHOBasKEHb 1 (DYHKILIN, BUSHAYMTH IIPaBa TPOMA/SH i TPOMAJACHKUX 00’ €IHAHD Y
1boMy mporieci. Hapernri, moTpiOHO BUSHAUNUTH caM MOPSIZIOK TPUPOJOKOPUCTYBAHHS
11 OXOPOHM HABKOJIMIIHBOTO CEepPeIOBUINA B KOXKHIN eKocHCTeMi HIJISXOM BCTaHOB-
JIEHHSI PI3HUX BUMOT /IO BEJIEHHS TOCIIOAAPChKOI Mis/IbHOCTI, OyAiBHUIITBA, PO3BUTKY
HaceJeHUX MyHKTIB 3 KPUTEPIIO Ti€l UM 1HIIOI IHHOCTI 1 3HAYYTIOCTI €KOCUCTEMU SIK
ISt 1 30epeskeHHsI, TaK 1 PUAATHOCTI JJIs 33aI0BOJICHHST JIIOACBKUX 1oTped, ii ypas-
JIMBOCTI TIepe/i aHTPOTIOTEHHNUM HaBaHTAKEHHSIM, TePMiHAX Ta HACJiIKax ajantarlii
MPUPOJIU JI0 3MiH IMi/l BIIMBOM JITOJICbKOI AistiabHOCTI. [Ipn BUKOpuCcTanHi Metomy
€KOCHCTEMHOTO PeryJIioBaHHS 10/I0 €KOJIOTTYHUX Bi/[HOCHH, IIPOJIOBKYE IOCJIHUILS,
rocTaHe MUTAHHS ¥ TTPO JI0JII0 TIPUPOJIOPECYPCHOTO 3aKoHoaBcTBa [39].

ITikaBo, 110 MOIVIAAN Ha €KOCUCTEMHUI MiAXIM, AKUI Ma€ OXOIUTHU BCi 00’€kTH
€KOJIOTO-1IIPAaBOBOTO PEryJIOBAaHHS, IPOCTEXKYIOThCS 1 Y NPUXUIBHUKIB MOE€THAHHS
g epeHIliiioBaHOTO Ta THTETPOBAHOTO TiXO/AIB B eKoJorivHOoMY TipaBi. [Ipumipom,
M. M. Bpunuyk (M. M. Brinchuk), poskpuBaioun npaBoBy CyTHICTb MPUHITUILY
€KOCUCTEMHOTO Ii/IXO/LY /10 TIPABOBOIO PETyJIIOBAHHS OXOPOHU HABKOJHUIIHBOTO
CepeIoBHIIA i IPUPOIOKOPUCTYBAHHS, TIHIIIE, [0 BOHA BUSBJISETHCSA B HEOOXiHOCTI
CIIPUIHATTS Ta BijoOpakeHHsI B TIpaBi Oy/Ib-sIKOr0 00’€KTa €KOJIOTIYHUX BiJIHOCHH,
SKI PETYJIOI0TLCS B TOMY UM iHIIOMY HOPMAaTUBHOMY TTPABOBOMY aKTi, K eJieMeHTa
MIPUPOTHOT €KOJIOTITHOI CHCTEMH, TI0 TlepeOyBa€e B TIOCTIHNX 3B’I13KaX 1 B3AEMOJIISIX 3
IHITUMU eJieMeHTaMU. BiimoBi/IHO, TIPU PeTYTIOBaHHI X BiJIHOCUH &) BUSBJISAIOTHCI
3B’I3KM 1IbOTO 00’€KTA 3 IHIIMMU eJIeMeHTaMKi eKOCUcTeMu; 0) BUABJIEHI 3B’SI3KU Ta
B3aEMO/Ii1 BPaXOBYIOTHCSI B HOpPMax TpaBa i B) (hOPMYJIIOIOTHCS BUMOTH, SIKi 3a0e3-
neuyioTh 30epeskeHHst Beiei ekosoriunoi cucremu |38, c. 50].

Y 1bOoMy acrekTi CJAYNTHUMHU € BUCHOBKH, /0 akuX aitinuia [. B. Amicimosa
(A. V. Anisimova) y MmoHorpadii, IpucBsiYeHill TEOPETUYHNUM 3aCa/laM PO3BUTKY €KO-
JIOTIYHOTO 3aKOHO/IaBCTBA B KOHTEKCTI MPUPOHO-TIPaBOBOI AoKTpuHU. Ha migcrasi
aHaJi3y 00’€KTHOTO CKJIajly MPUPOIHO-TPABOBUX €KOJIOTIYHIX BiTHOCHH BOHA Chop-
MyJIIOBaJla BU3HAUYEHHSI OCHOBOIIOJIOKHIX TEPMIHIB, SIKi, Ha 1l [yMKY, B MallOy THHOMY
MatoTh OyTH BKJIIOYeHi 10 Ekosoriunoro koxekcy Yipainu [49, c. 305-306]. 3a
JIOTIOMOTOIO X MOETAMHOTO CIIBCTABAEHHS 6aYrMO, 1[0 BCI BOHM MAlOTh €KOCUCTEMHY
CIIPSIMOBAHICTb.

Tax, IpupoAHUM 06’ EKTOM JOCIIHUIIS HA3UBAE «IIPUPOAHY €KOJIOTIUHY CUCTEMY,
MPUPOTHIIA JTAHAITA(T i KOMIOHEHTH, 110 IX CKJIAAI0Th, SIKi 30eperyin ¢Boi MpUpoIHi
BJIACTHBOCTI». 3 OIJISIZy Ha Te, IO JaHmadT € OCHOBHUM I1abJieM iepapXil reocrcTeM,
SIKi Y CBOIO 4epry € reorpaiyHIM eKBiBaJIEHTOM €KOCUCTEM i 03HAYaIOTh OJIH 1 TOH
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camuii 00’€KT, ajie 3 iHIIOI TOYKK 30PY, MOKHA Ka3aTH PO Te, 10 IPUPOAHUIT 00'€KT —
Ile TIPUPOJIHA €KOCKCTeMA Ta il CKJIa0BI KOMIIOHEHTH, siKi 30Geperyin CBoi TPUPOJHI
BsiactuBOCTi. [TpupoaHnM cepenoBuliieM, Ha [yMKY BUEHOI, € «CYKYITHICTb TIPUPOTHUX
00’€KTIB JIOBKIJIJIsI», OT/KE, CYKYITHICTh ITPUPOTHIX €KOCUCTEM 1 IX KoMIoHeHTiB. Jlai,
IIPUPOTHUMU pecypcaMi MO3HAYECHO «KOMIIOHEHTH IIPUPO/THOTO cepeioBuIa (3eMJid,
HaJIpa, BOHI 06’€KTH, aTMOchepHE MOBITPs, JIick, 06’ €KTH TBAPUHHOTO i POCTMHHOIO
CBITY), SIKi BUKOPUCTOBYIOTBCSI 00 MOXKYTh OyTH BHKOPHCTaHi y MPOIECi Tocoaap-
CBKOI Ta IHIIOI SLTBHOCTI», TOOTO, MO CyTi, KOMITIOHEHTH, ab0 Kpallle — YaCTUHU CYKYTI-
HOCTi IPUPOJHUX €KOCHCTEM i iX KOMIIOHEHTIB, SIKi BUKOPHUCTOBYIOThCSI 200 MOKYTh
6yTn BUKopHcTaHi. [IpupoHO-aHTPOTIOTeHH I 00’€KT BUBHAYAETHCST SIK <ITPUPO/THII
00’€KT, 3MiHEHUIT BHACJIJIOK TOCIIOAAPCHKOI YK IHIIOT [isIIbHOCTI», IHIIMMK CIOBAMK —
1le 3MiHeHa [PUPO/IHA eKocucTeMa Ta 1 KoMIoHeHTH. HaBkoJiniliHE TPUPOIHE cepe-
MOBUIIE came TI0 co0i BU3HAYAETHCS SIK €KOCUCTEMA — CYKYITHICTD YCiX TPUPOTHIX
YMOB, y TOMY YHCJI W THX, [0 3a3HAJIM 3MiH y MPOIEci BEPOOHUYO-TOCTIOAAPCHKOT
isSUTBHOCTI, SIKi TIepe0yBaOTh Y HEPO3PUBHOMY 3B'SI3KY 1 CTBOPIOIOTH €INHY €KOJIOTIUHY
cucremy. Toxi K OBKiJIST (HABKOJMIITHE CEPENIOBUIIE) € CYKYIHICTIO TTPUPOHUX,
IPUPOIHO-aHTPOIIOTeHHUX, AHTPOIIOTEHHUX 1 TEXHOJIOTTYHUX 00’€KTIB 1 (hakTopiB, sAKi
BIUIMBAIOTh HA YMOBU KUTTENISAIBHOCTI JiIoAUHU. 1IpocTilie kaxydyu — 11e CyKyIHIiCTb
MIPUPOJIHUX 1 MITYYHUX €KOCUCTEM Ta X KOMITOHEHTIB.

[TlizcymoBytoum, 3a3HAUMMO, 10 BCE 4YaCTillle B €KOJIOTO-TIPABOBIN JOKTPUHI
[OCTA€E TUTAHHS PO HEOOXITHICTh CyTTEBOTO pehOPMYBaHHS OCHOB €KOJIOTid-
HOTO TpaBa, y TOMY YHCJi aJleKBaTHOTO pearyBaHHs Ha MOSIBY HOBUX 00’€KTiB
MIPpaBOBOTO peryJiioBaHHd, Tpo 1o Bka3dyoTh A. II. Terbman (A. P. Getman) i
B. A. 3yes (V. A. Zuiev) [50, c. 105], ta po3pobieHHst KOHIenii (TOKTPUHN)
00’€KTiB €KOJIOTIYHOTO MpaBa, sika JI0 I[bOro Yacy, sk crBepkye M. B. KpacHosa
(M. V. Krasnova), e He po3BUHYyJacsd HajsekHUM 4uHOM [40, c. 79]. Ax mwrre
I B. AnicimoBa (A. V. Anisimova), eKoJIoTiuYHe MPaBo, SIK CaMOCTiliHA Ta BiIHOCHO
MOJIOJIa Tasly3b IIpaBa, IPOJOBXKY€E (HOPMyBaTUCS 1 PO3BUBATUCH, TOM1 SIK TepesIik
00’€KTIB €KOJIOTO-ITPABOBOTO PETYJIIOBAHHS 3A/UIIAETHCS BiIKPUTHM. IMOBIpHO, BiH
OyJie POBIINPIOBATHCS 3aJI€5KHO BiJl CYCILIbHOI HEOOXIHOCTI Ta JOIIILHOCTI Ha PiBHI
SK HAI[lOHAJIBHOIO, TaK 1 MIZKHAPOJHOIO 3aKOHOAABCTBA 3aBISAKU PO3POOKaM Cydac-
HOI HAyKH eKOoJIOTiuHOTO TIpaBa [51, c. 2—3]. ¥V Toii e yac, HaroJoIIye AOCTITHUTIS
y cBOili MOHOTpadii, 03HANOMJIEHHS 3 HAaBYAJIBHO-METOANYHOI, MOHOTPadiuyHOI0
JIITEpaTypolo Ta iHIIMMU HAYKOBUMU IIpAISIMU BYEHUX /[03BOJISIE KOHCTATYBaTH, 1110
KJIACUYHI TEOPEeTUKO-METO/IOJIOTIUHI MiIXOAN /10 €KOJOTIUHOI CUCTEMU Ta /10 eKOJIO-
FIYHOTO ITPaBa ChOTOAHI SIK HiKOJIM TOTPebyIoTh CyTTEBOI TparcdopMmariii [49, c. 232].

[ToBHicTiO IOMINSAI0UN 3a3HAYEHY TTO3UITI0, TIePEKOHAHI, 1O Taka TpaHcgopmaiis
Ma€ Bifi0yBaTHUCh TIJISIXOM BIIPOBA/KEHHST B €KOJIOTIUHE TIPABO €KOCUCTEMHOTO TTi/I-
X0y, TOOTO MIISIXOM <«eKoCHcTeMizallii» («ecosystemizations) eKOJIOTIYHOTO TpaBa
B I[JIOMY Ta HOro 00’€KTIB 30KpeMa, sika MoTpedye He TPOCTO BU3HAHHS €KOCHCTEMU
00’€KTOM €KOJIOTO-IIPABOBOrO PEryJIOBaHHS, a HaJaHHs 1il IeHTPaJbHOTO MICIS B
€KOJIOTIYHOMY TIpaBi, came Tak, sik cBoro 4acy te 3poous 0. Oxym (E. Odum) B
exosorii. [TepedpazoByoun cioBa BUIATHOTO €KOJOTa PO Te, IO HOBA €KOJIOTis —
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11e CUCTEMHA eKOJIOTisd, MOKeMO TPUITYCTUTH, 110 31 3MIHOIO CTPYKTYPHOI OpTaHisailii
€KOJIOTTYHOTO TIpaBa, KOJU WOT0o IEeHTPAJIbHUM 00'€KTOM BHU3HABATHMEThCS €KOCHC-
TeMa, a BCi iHIT 06'€KTH PO3TJISIIATUMYTHCS B €KOCHCTEMHOMY KOHTEKCTI, KOHIIETTITist
€KOCHCTEeMH MaTHUMe CTaTyC TOJOBHOI TTapa/IuTMU €KOJIOTIYHOTO MpaBa Ta, KMOBIPHO,
3TOJIOM, OYAYYH JOCTATHHO «EKOCHCTEMOIIEHTPUYHUM» (<«ecosystemocentrics),
€KOJIOTIUHEe TPAaBO MOCTYMOBO TPAHC(OPMYETHCS B «CHCTEMHE €KOJOTiuHe MPaBO»,
abo «exocucTeMHe IpaBo» («ecosystem laws), Tak caMo K i eKoJIOriuHe 3aKOHO-
JIABCTBO HAPEINTI OTPUMAE Y CBOIN OCHOBI €IUHY HAYKOBY KOHIIETIIII0 — KOHIIEMII0
€KOCHCTEMH, sIKa 3HAYHO aKTUBI3Y€E IPOIleC OoTo Koaubikaiii y BUTJIsIAI PO3POOKH
«Exocucremuoro komekcy» («Ecosystem Code»).

AJte 11e BJKe TIpeIMeT JOCITIIKEHHST HAIMX HACTYIHUX MyOriKarriii.

Bucnoexu. Takum 4YHOM, €EKOCUCTEMHUN Ti/IXiJ] € HOBITHHOIO CTPATETIEIO, SKa 32
CBOEIO CYTHICTIO CIIPSIMOBAaHA HA 3MIlIEHHS aKIEHTY 3 YIPaBJIiHHSI OKPEMUMHU TPHU-
posHUME 06’€KTaMU Ha YIIPaBJIHHS €KOCHCTEMAaMH, 0 MAlOTh Ge3MocepeiHE 3Ha-
YEeHHS JIJI BChOTO JIFO/ICTBA. 3 OIJISILY Ha 1€, BIIPOBA/IKEHHST €KOCUCTEMHOTO T /IXO/TY
B €KOJIOTiuHe mpaBo nepeadadac TpancdopMaliiio 1iei ranysi npaBa Ha piBHI 06’€K-
THOT'O CKJIAJy Ta BUBHAHHS €KOCUCTEMH ii meHTpasbHuM 00’ ekToM. CaMe KOHIIEIist
€KOCHCTEMHU MOJKE CTAaTH TI€I0 TOUKOIO 3ryPTyBaHHs BUEHHUX, sIKa 37[aTHa 00’exHaTH
pisHOOGApBHI Ta MMOYACTH I[IJIKOM IPOTHUJIEKHI HMOTJSAM HA €KOJIOTiuHe IIPaBo Ta
MIJISTIXM HOTO MOAJIBINOTO PO3BUTKY. 3a3HaYeHa MO3UIlisi, Ge3yMOBHO, € CITPHOIO Ta
MOJKe OyTU KPUTUYIHO CHPUNHSATA B HAYKOBUX KOJIAX, & TOMY TOTpeby€e BCeOITHOTO
po3pobieHHs i 0OrpyHTyBaHHs. PasoM i3 TM yiKe caMa IOCTaHOBKA IMUTAHHS IIPO
Miciie ekocucTeMu cepefi 00'€KTIB €KOJIOTIYHOrO TIpaBa 3all0¥4aTKY€, CIIOAiBAEMOCH,
JKBaBY Ta ILIHY HAYKOBY AMCKYCIIO, SIKa JOIIOMOKe BUPOOUTH OITUMAJIbHY MOIEIb
IIPABOBOTO PETYJIOBAHHST €KOJIOTIYHUX BiJTHOCHH.
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Ecosystem as an object of environmental law through the prism of the ecosystem approach
implementation

The article is devoted to the study of the ecosystem as an object of environmental law through the
prism of the ecosystem approach — the newest strategy aimed at shifting the emphasis from the management
of individual natural objects to the management of ecosystems that are of direct importance to humanity.

The doctrinal views on the ecosystem as an object of environmental law and its place among other
objects of legal regulation are analyzed. The opinion is substantiated that the implementation of the
ecosystem approach into environmental law provides for the transformation of this branch of law at
the level of the object composition and the recognition of the ecosystem as its central object. It has been
suggested that with a change in the structural organization of environmental law, when the ecosystem
will be recognized as its central object, and all other objects will be considered in the ecosystem context,
the ecosystem concept will have the status of the main paradigm of environmental law and, probably,
subsequently, being quite <ecosystemocentric», environmental law will be transformed into <ecosystem
law», just as environmental legislation will finally be based on a single scientific concept — the concept of
an ecosystem, which significantly activates the process of codification of environmental legislation in the
Jorm of developing an «Ecosystem Code».

Such position is certainly debatable and can be critically perceived in scientific circles, and therefore
requires a comprehensive development and justification. At the same time, the very formulation of the
question of the place of the ecosystem among the objects of environmental law can start a lively and fruitful
scientific discussion that will help to develop an optimal model of legal regulation of environmental relations.

Keywords: environmental law; environmental legislation; objects of environmental law;
ecosystem; ecosystem approach.
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CYCIABbHA HEBE3IEYHICTb AIAHHA
B CUCTEMI O3HAK NMOHATTA «KKPUMIHAABHE
MPABOINOPYLUEHHS»

Cmammst npucesuena ananiy cycniiohoi nebesneunocmi Oisiimus — 03HAKU NOHSMMS <KPUMIHATIDHE
nPAsONOPYULEHHS>, WO PAKMUUHO BUKOHYE PYHKUIT Kamezopil KpUMINALLHO020 NPABA | MAE Gi0npasHe ma
ycmanosue navensi Onst 6CIEL cucmemu nousmy i Hopm sk 3azawvnoi, max i Ocobaueoi uacmumn kpu-
Minamwnozo npasa. Posensdaiomvpcs naubitvur cymmesi puct i 61acmueocmi yiel 03naxu — cmpyxmyp-
1020 eJleMeNma NOUIMMsL, — W0 GUSHAUAIOMYb COUIANLIY WKIOAUGICMY 1 nidsuweny Hebesneunicms ubozo
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Qistiist ONs1 OXOPOHIOBAHUX KPUMIHATLHUM 3AKOHOM YIHHOCMEL CYCNITbCMBA i CYCHIIbHUX BI0HOCUN, WO
ckaadaromvcs w00 yux uinnocmetl. Cmeeporcyemopcs, W0 CYcniivia Hebesneunicmy OistHis OP2anivHo
NPUMAMAnna KPUMIHATOLHOMY NPABONOPYUEHHIO, BUCMYNAE 11020 00 6KMUBHOI0 COUIAILHOI Xapakme-
PUCTUKOIO0, IMAHEHMHA YbOMY NPABONOPYUEHHIO K COUIATbHO-NPAasosoMy ssuuyy (paxmy) pearvnoi
diiicHocmi.

I3 3acmocyeanmnam cucmemnozo nioxody O0CIIONCYEMbC CNIBGIOHOWENNHS | B3AEMO36 A30K Uil
03HAKU 3 THIUMU O3HAKAMU KPUMIHATILHOZ0 NPABONOPYUEHHS — 3 <KPUMIHATILHON NPOMUNPAGHICMIO>
i «KPUMIHATILHO-NPABOBOI Kapanicmios Oisnns. 3a3HAUAEMbCL, W0 CYCNIIbHA Hebe3neunicms Oisnis €
COUIaNbHOI0 0CHOB0I0 (NIOCMAB010) KPUMIHAMI3AUTT OiAnts | GUSHAHHS 11020 KDUMIHAILHO NPOMUNPAG-
num, moomo nepedbauenum y 3axomni npo Kpuminaivny eionogioarviicmv. O3naxu <cycniivia nebesneu-
HICMb> 1 <KPUMIHATLHA NPOMUNPAGHICMb> 0L CNIBEIOHOCAMBCS Midc 00010 K Kamezopii «3micm» i
«popmas. 3’scosyemocs cniesiOHOULeHNs 03HAKU <CYCNIIbHA HebOe3neunicmy OiHHSA> 13 03HAKOI0 <KPU-
Minanero-npasosa xapanicmy disnnsy>. Hazonowyemocs, wo cycnitvna nebesneunicms Oisiuus Cymmeso
BNIUBAE HA CMYNIHD 11020 KAPAHOCMI, HA 6CTMAHOGLEHHS. 6 CAHKUIL 6UY 1 MIDU NOKAPAHHS 34 GUUHEHHS.
cycninoo nebesneunozo Oisnns, nepedbauenozo ¢ oducnosuyii cmammi Ocobausoi wacmunu Kpumi-
nannozo Kooexcy Yipainu. Ipu upomy niokpeciioemvcs, wo 6ud i Mipa noKapanms, 6Ka3aui 6 cankuii,
BUCTIYNATOMD BANCIUBUMU POPMATIZ0BAHUMU NOKASHUKAMU CMYNEHs CYCNIbHOL Hebe3neunocmi Oisinns,
SIKe CMAHOBUMb 3MICT KPUMIHATILHOZO NPABONOPYUEHHS, BUSHAUAE 11020 MSNHCKICMb Ma 8iOHECeHHs. 11020
(knacuixauii) 0o kpuminaivrozo npocmynky ado 00 3n0uuny, a 0cmanHbozo 00 00HiEl 3 Kamezopii:
00 HemsICKO20 ab0 MAACKO20 UL OCOOIUBO MsHCKO20. Posensidaemvcs enaue cycninvnoi nebesneunocmi
Oistiis KPUMIHAILHO020 NPABONOPYULCHHS HA CUCTNEMHO-CIMPYKMYPHI 36’ A3KU MINC PISHUMU eLeMEHMAMU
3aKONHY NPO KPUMIHATLHY GI0N0GIOANLHICD.

Dopmymoemvpcst BUCHOBOK, U0 O3HAKA <CYCNLIbHA HeOe3Neunicmy OIsSHHL> Y CMPYKMypi 03HaK
NOHAMMS <KPUMIHATLHE NPACONOPYUEHHA> MAE PYHOAMEHMATOHULL XapaKkmep, € iMAHeHmHoI0 6laC-
MUBICMIO KPUMIHAILHOZ0 NPABONOPYUEHHS. T MOMY MAE Oymu HeoOMIHHO 6KA3AHA Y 3AKOHO0AGUOMY
BUBHAUEHHT NOHAMMSL <KPUMIHATLHE NPABONOPYULCHHI .

KiouoBi ci0Ba: MOHSTTS «KPUMiHAJIbHE IPABOIOPYIIEHHS»; 03HAKU «CYCIibHA HEOEe3MeYHICTh
JUSTHHSI»; «IIKIUIMBICTD MiSTHHSA»; «HEeGe3MeYHICTh MiSTHHSA»; CIIBBIIHOIIEHHST CYCITiIIbHOI HeOe3meuHo-
CTi MisTHHS i3 KPUMiHAJIBHOTIO TTPOTUIIPABHICTIO T KAPAHICTIO JIisSTHHS.
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OOulecTBeHHasi OMACHOCTh [J€siHUSI B CHCTEME NPU3HAKOB IIOHSITHSI  <YTOJIOBHOE
NpaBOHapyLIeHUEe»

Cmamvsi nocesuena anaiusy 0owecmeennol OnacHoCmu OesiHUs — NPUSHAKA NOHAMUSL <Y20]06H0e
npasonapyuenies, Komopoe Gakmuiecku 6binoansaem QYHKyUU Kamezopun Yzoi061H020 NPasa u umeem
savicHoe 3navenue st écetl cucmemvl nousmuil u nopm kax Obweil, max u Ocobennotl uacmetl yz0106-
Ho20 npasa. Paccmampusaromes naubonee cywecmeentvle uepmol U CB0UCMBA 3M020 NPUSHAKA — CIPYK-
MYPHOZO 2IEMEHMA NOHAMUS — KOMOPble OMPAXCaIom COUUALLHYI BPeOOHOCHOCMYb U TNOBbIUEHHYIO
ONACHOC 3MO20 OestHust OJisk OXPAHAEMBIX Y20T08HIM 3AKOHOM UEHHOCTET 00Wecmea U 00UecmEeHHblx
omHowenuil, Komopule cKIA0bIBAMCs NO NOBOOY SMUX UeHHOCMel. Ymeepacoaemcs, umo oouecmeen-
Hasl ONACHOCMb 0estHUsL OP2AHUMECKI NPUCYUA Y20I08HOMY NPABOHAPYULEHUIO, BbICMYNAEm €20 00beK-
MUBHOU COUUANLHOU XAPAKMEPUCTIUKOU, UMMAHEHMHA eMY KaK 00beKMUBHOMY COUUAILHO-NPABOBOMY
aenenuio (axmy pearvioil OeticmeumesbHoCmiL).
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KPUMIHAJIbHE ITPABO TA KPUMIHOJIOrIA

C npumeneruem cucmemHozo no0xo0a Ucciedyemcs COOMHOUEHUE U B3AUMOCES3b IMO20 NPUSHAKA
¢ OpyzumM NPUSHAKAMU Y20108HO20 NPABOHAPYULEHUS. — C <Y20J08HOU NPOMUBONPABHOCIILIO> U <2008~
HO-NPABOBOU HAKA3YeMOcmblo»> desnus. Ommeuaemes, umo 00uecmeennas ONaAcHoCb 0estHulsl A6AAEMCS,
COUUANLHOU OCHOBOU KPUMUHAIUSAUUU U NPUSHAHUS €20 Y20]I08HO NPOMUCONPACHBIM U HAKA3YEMIM.
Ipusnaxu <obwecmeennas onacnocmvs U <yeol06HAS NPOMUBONPABHOCTL>  OeHUS COOMHOCAMCSL
MedAcOy cob0tl KaK COOMHOCAMES KAME2OPUU <COOEPICAnUes> U <PopMa». Boisachsemcs: 63aumMocessb npu-
3HaKa <0Owecmeennas. OnacHoCmy 0estHusly> ¢ NPUSHAKOM <Y20J08HO-NPABOBAsL HAKA3YEMOCTL OestHUsL>.
Akuenmupyemcst 6HUMANUE HA TOM, UMO 0OWEeCMEEHHAs. ONACHOCTb 0estHUsl CYUECTNBEHHO GLUSem HA
cmeneny HaKasyemocmu 0esthust, Ha YCMAaHOBIeHUe 8 CAHKUUL 6UOA U MEPbL HAKA3AHUS 34 COBEPULCHUE
obwecmsenio onacrozo desnust, npedycmompeniiozo 6 ducnosuyuu cmamou Ocobennoi wacmu YK. Ipu
amom noduepkusaemcsi, umo 6ud U Mepa HAKA3AHUS, YKA3AHHbIC 6 CAHKUUU, GbICMYNaIon 6aAMCHbIMU
POPMATUI0BAHHDIMU NOKASAMENSIMU CIENEHU 00WeCMEeHHOT ONACHOCU 0esIHUSL, KOMOPOe COCMABIACM
cO0epIHcanile Yzol08H0Z0 NPABOHAPYUEHUS U ONPEOCISIOM €20 MANCECID NPU PEUEHUU 80NPOca 06 omHe-
cenuu €20 (KIacCupurayuu) K yYzor08HOMY NPOCMYNKY Ul K NPecmynienuio, a nociednezo Kk 00HOU U3
Kamezopuii — K HeMSIHCKUM, MAHCKUM ULU  0c000 msickum. Paccmampueaemcst ponv u enusinue obuje-
CMBEHHOT ONACHOCMU OestHUSL Y20I08H0Z0 NPABOHAPYULEHUS. HA CUCTNEMHO CIPYKMYPHOIE CESI3U MeNHCOY
PASIULHOIMY. INEMEHMAMU 3AKOHA 00 Y20J08HOU OMBEMCMEEHHOCTIU.

Dopmyupyemcst 61800, MO NPUSHAK <OOUECTBEHHAS, ONACHOCMb OCSIHUS> 6 CIPYKMYPE NPUHA-
K08 NOHSMUSL <Y20J0BHOE NPABOHAPYUEHUE> UMeem (PYHOAMEHMATbHBIL XapaKmep, S8Aemcs UMMAa-
HeHMHOIM (OP2AHUMECKU NPUCYULUM) CEOLICMBOM Y20JI08HOZ0 NPABOHAPYUEHUS U NOIMOMY O0JNCeH Obimb
HENPEMEHHO YKA3aH 8 3aKOHOOaMeNbHOM ONpedeleHul NOHIMUS <Y20J08HOe NPABOHAPYUIEHUE .

KiroueBbie cioBa: MOHSTHE «yrOJIOBHOE NPABOHAPYIIEHMEY; TIPU3HAKI: «O0IIECTBEHHAsI OIlac-
HOCTb JICSIHUSI>; <BPEIOHOCHOCTD JIESTHUSI»; «OIIACHOCTD JESHUSI»; COOTHOLIEHNUE OOIECTBEHHON onac-
HOCTH JIETHUS € YTOJIOBHOM ITPOTUBOINPABHOCTBIO M HAKA3yEeMOCTbIO JIeSTHUS.

Axmyanvnicme memu. HoBesiolo KpUMiHAJIbHOTO 3aKOHO/IaBCTBA YKpaiHu €
BBesleHHd y 3MicT KpuminanbHoro komekey Ykpaiau (ct. 11) (mani — KK) 3akonom
Ykpainu «IIpo BHeceHHs 3MiH JI0 IeSIKUX 3aKOHOJABYNX aKTiB YKPaiHU 110/I0 CIIPO-
MIEHOTO JIOCY/I0OBOTO PO3CJIilyBaHHS OKPEMUX KaTeropiii KpUMiHATBbHUX TIPABOIIOPY-
mredb> Big 02.11.2018 p. Ne 2617-VIII (na6pas uunrnocti 31.08.2020 p.) nousaTTs
«KpUMiHaJbHE TpaBonopyiieHHs». [le mouaTTsa ¢akTuaHo BUKOHYE (DyHKIlT KaTe-
rOpiii KpUMIHATBHOTO TIPaBa i Ma€ BiJIIIPaBHE Ta YCTAHOBYE 3HAUEHHSI /IJISI BCI€T cuc-
TEMM MOHSThH 1 HOPM SIK 3arajibHoi, Tak i OcobIMBOI YacTUH KPUMiHAJIBHOTO IIPaBa.
Bono BusHauaeThcst B 3aKoHI sk mependbadere Komekcom, cycmibHo Hebe3mneuHe,
BUHHE AisgHHs (i a60 6e3/isAIbHICTD), BUMHEeHe cy0 €KTOM KPUMiHAJIBHOIO IIPABO-
nopymientsi. /lo 3MicTy 11boro moHsATTS Ha TiacTasi 4. 11 4. 2 ct. 1, crareit 12, 50
KK BimHOCHTBCS TaKOXK i 0O3HAKA «KPUMiHAJIBHO-TIPABOBA KapaHiCTh AisiHHs». [IpoTte
OKpeMi HayKOBIIi TIPOIIOHYI0Th y TipoeKkTi HOoBOI penakiiii KK, mo pospobisierses, He
BKJIIOUATH B 3MICT TIOHATTSI «KPUMiHAJTbHE TIPABOMOPYIIEHHS» O3HAKY <«CYCITLIbHA
HeOEe3MEeYHICTh JAIsTHHS».

[l BupinieHHs i€l mpobeMu, HaJ3BUYalHO BaKIUBOI /IS TEOPIi 1 IIPaKTUKN
KPUMIHATBHOTO TPaBa, 03HAKY «CyCIHiJbHA HEOE3MEeUHICTh [MiSTHHS» SK €JeMEHT
3MICTY MOHATTS «KPUMiHAJbHE MPABOIOPYIIEHHS» BapTO JOCJIIUTH 3 TOYKU 30pYy
CUCTEMHOTO TTiIXO.Y.

Buxnaod ocnoenozo mamepiany. KpuMinajibHe 3aKOHOZABCTBO YKpaiHU SIBJISIE
c0o0010 JKOPCTKY, JIOTIYHO Y3TO/KEHY, KOAM(DIKOBaHY CUCTEMY KPUMiHAIBHO-TIPABOBIX
HopMm y (opmi Kpuminamproro kojekcy YKpainu, 10 BU3HAYAIOTh, SIKi CYCIiJIbHO

126 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2020. Bun. 150



MaHoe M. I., XapumoHoe C. O. CycninbHa Hebe3neyHicmo OiaHHA 8 CUCMeMi 03HAK NOHAMMA ...

Hebe3IeyHi JisHHS BM3HAIOTHCS AEP/KaBOI0 KPUMIiHAJIBHUMU IIPABOIIOPYIIEHHSIMU
i AKi MOKapaHHS MiIATAI0Th 3aCTOCYBAHHIO 10 0cib, 1o ix Bunnman (ct. 1 KK).
OcHoBy 3MiCTy BKazaHUX HOPM CKJIJIa€ CUCTeMa KPUMiHAIbHO-ITPABOBUX ITOHSATD, SIKi
3aKpilljIeHi B TEKCTI 3aKOHY Yy CJI0OBeCHIN (opMi Ta BigmoOpakaioTh OCHOBHI i CyTTEBI
o3Haku sBU (00’€KTIB) 00'€KTUBHOI MIHICHOCTI, IO T JISITAI0Th KPUMiHAIBHO-TIpa-
BOBOMY PeryJIIOBaHHIO.

Y cucremi OHITH KPUMIHAJIILHOTO MTPaBa 0cOOMBE i T0BOJII BaK/INBE 3HAYEHHST
MafoTh TPAHUYHO IMUPOKI 32 0OCSATOM TMOHSATTS, TaKi SIK «KpPUMiHAJIbHE MTPABOIIOPY-
IIEHHST», «KPUMIHAJIBHUN TIPOCTYTIOK», «3JIOUMH», «BUHA», «CY0 €KT KPUMIHATBHOTO
MTPABOMIOPYIIIEHHS», «CIIIBYYaCTh Y KPUMIHATBHOMY TTPABOTIOPYIIEHHI», <[TOKapaHHST»,
«BW/IM TIOKapaHb» TOIIO, 110 CTAHOBJATH 3MicT 3arajabHol yactunu KK i posnos-
CIO/UKYIOTH 10puanuHy (perysssTuBHy) cuay Ha Hopmu OcobiauBoi yactuau KK.
Boun akTimyHO BUKOHYIOTH POJIb KPUMiHATBHO-TTPABOBUX KATETOPIl, i TOMy MU iX
HAa3MBAEMO «KaTeropigMu KPpUMIiHATBHOTO TpaBa». Bkasani kareropii € dhyHIaMeH-
TaJbHUMM JIOTIKO-IOPUANYHUMU YTBOPEHHAMU, B SIKUX B y3araJbHEHOMY BUTJISI
BU3HAYAIOTHCST HAMOLIBIN CYTTEBI BIACTUBOCTI OJIOBHUX Ta OCHOBOIIOJIOKHUX eJie-
MeHTIB (IHCTUTYTIB) KPUMIHAJIBHOTO MPaBa, MEPI 3a Bce 3J0unHy i mokapanus. 11
KaTeropii BUKOHYIOTh HA/I3BUYAITHO BaXKJIMBY KOHCOJIAy0qy dyHKIIi0. [HTerpytoun
3HaHHS, 10 (IKCYIOThCsT y MOHATTsIX OcobIMBOT YacTHHY ITi€l rasTysi mpaBa, KaTeropii
y3araJbHIOIOTh 1 06’€HYIOTh IX 3a IIPEAMETHOIO i 3MiCTOBOIO HAJIEKHICTIO, BUOKPEM-
JIIOIOTh Ta aKyMYJIIOIOTh HAiOIIbIN 3arajbHi i CYyTTEBI O3HAKH, IO BJIACTUBI BCIM
KPUMIHAJIBHO-TIPABOBUM SIBUIIAM — 3JIOYMHAM 1 TIOKapaHHSM Ha PiBHI 3arajbHOTO.
Kareropii kpuMiHaJBHOTO TIpaBa BiJIMOBI/IHO /10 TPUHIIAIY CUCTEMHOCTI KPUMi-
HAJBLHOTO TIPaBa YMOPSIAKOBYIOTh BCIO CYKYIHICTh KPUMiHATBHO-TIPABOBUX TIOHATH
I BIZIMOBIZTHUX IM TEPMiHIB, CTAHOBJISITh OCHOBY iX cucTeMaru3sairiii i kaacudikaitii,
HAJAI0Th MOKJIUBICTh BUOYZOBY MOHATIMHUX PSIZIiB KPUMIHAJBHOIO IIPaBa K yIIO-
PAZIKOBAHOI JIOTIKO-IOpUIMYHOI cucTeMu. besnepedHo, kaTeropii KpUMiHAJIbHOTO
npaBa 3a0e31euyIoTh MOTIHOJIEHHs, YAI0OCKOHAJIEHHST i YIOPSIIKYBaHHS 3HaHb y rajys3i
kpuminaibHoro npasa [1, c. 75-97; 2, c¢. 205-222]. Tomy npu dopmyBanHi ix y
3aKOHI TIOTPiOHe CyBOpe IOTPUMAHHS 3aKOHIB i paBusI (hOpMaIbHOI JIOTIKH, 30KpPeMa,
[IpY BU3HAYEHHI B 3aKOHI iX 3MiCTy MaioTh OyTH BKasaHi BCi CyTTEBI Ta 000B’sI3KOBI
03HaKH, 10 CTAHOBJIATH 3MICT IUX KaTETOPIi.

OcobsiBe Micite B CHCTEMi KaTeropiii KpUMiHAJbHOTO MpaBa 3aliMae KaTero-
pid, 1O oTpUMaJia B 3aKOHI TIPO KpuMiHanbHY BipnoBifanpricTh (KK Ykpainn)
Ha3BY «IMOHATTS KPUMiHATBHOTO MpaBoniopytneHusy. e ¢pyHnamMentasbHe MOHATTS
(xareropist) Ma€ BiIlIpaBHE, yCTAaHOBYE 3HAUEHHSI, OCKIJIbKU OPraHivHO TMOB’sd3aHa 3
GaraThbMa iHITMMM KaTerOPisIMK raysi, TAKUMU SIK «BUHA», «Cy0'€KT KPUMIHAILHOTO
IIPABOIIOPYIIIEHHS», «He3aKiHUeHe KPUMiHAJIbHE TTPABOIOPYIIEHHS», «CIIIBy4acTh Y
KPUMiHAJIbHOMY TIPABOMOPYIIEHHI» TOIO. 3a 06CSITOM Il KaTeropii 4acTKOBO CITiBIIa-
JIAl0Th 3 KaTETOPIi€l0 «KpUMiHAJIbHE MPABOMOPYIIEHHS», TOOTO TIepeOyBaOTh 3 HIUM
y JIOTIYHUX BiTHOCMHAX TIEPETUHAHHS TIOHATH (KAaTeropiii), i, TAKUM YWHOM CYTTEBO
BILIMBAIOTH OJIHE Ha ozHe |3, c¢. 61—62]. Ase HaitbiIbIIMii BIVIMB KaTETOPist «KpUMi-
HaJIbHE TPABOMOPYIIEHHs» 3/ilcHIOE HA TTOHATTS i HOpMu OcobsuBoi yactunu KK,
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B JIMCIIO3UITISAX SIKUX (DOPMYJTIOIOTHCS 03HAKM KOHKPETHUX KPUMIHAIBHUX TIPABOTIOPY-
1IIE€Hb, 1O CIIBBIIHOCATHCS 3 O3HAKAMU KaTEeToPil «KpUMiHATbHE TTPABOMOPYIIEHHS>
K «BUI» 1 «pij». TyT icHYOTH iHII JOTIYHI BiIHOCUHU — BiJIHOCUHM IiATIOPS/I-
KyBaHHs1 (cybopaunaitii) [4, c. 147—151], y SIKMX BWIOBI MOHATTS i O3HAKW HOPM
Oco611MBOI YaCTHHY MalOTh BiANOBiZAaTH, HAa PIBHI 3araJbHOTO, BCIM POZOBUM O3HA-
KaM MTOHATTS (KaTeropii) «KpUMiHaJbHE MPAaBOIOPYIEHH», BKA3aHOTO B 3arajibHiil
yactuni. Ock yomy B 4. 1 cT. 11 KK 3axonoaBers moja€e 10BoJi po3ropHyTe, MTOBHE
i 4iTKe BU3HAYEHHS 1[bOrO MOHATTS: « KpuMiHaTIbHUM [IPABOIIOPYIIEHHAM € nepeada-
yeHe 1uM Koziekcom cycriyibHO Hebesneune BUHHe AissHHS (f1ist a60 6e3MisIbHICTD),
BurMHeHe Cy0’'€KTOM KPUMIHAJIBHOTO MPAaBOMOPYIEHHsS». BugaMu KpuMiHAIbHOTO
MIPaBOIOPYIEHHS BU3HAETHCS KPUMIHATBHUM TTPOCTYTOK i 3710umH (4. 1 ct. 12 KK).
Buxozsuu 3 HaBeZIeHOTO 3aKOHOABYOTO (DOPMYJTIOBAHHS, 3MICT BKa3aHOTO TTOHATTS
CTAHOBJIATH TaKi 03HAKW: 1) KPUMiHAJIBHUM TIPABOMOPYIIEHHIM BU3HAETHCS JINIIE
misinng (mis a6o 6e3isIbHICTh) BuMHeHe Cy0’€KTOM KPUMIHAJILHOIO IIPABOIOPY-
IIeHHsT; 2) 1€ JisSTHHS € CYCIiJIbHO Hebe3nmedyHnuM; 3) BOHO mepeabavyeHe IMHHIM
KK (to6T0 KprMiHaibHO TIPOTUIIPAaBHE); 4) BKasaHe JAistHHsS € BUHHUM. Kpim Toro,
Ha mifacTaBi 4. 11 49. 2 c1. 1, crareit 12, 50 KK 10 3MicTy TOHATTSI «KpUMiHaJIbHE
[IPABOIOPYIIEHHS» BiJIHOCUTHCS i O3HAKA 5) «KPUMiHATIbHA KaPaHICTh MiTHHSI» K
yioro 1opuandHui Hacaiok. [li 03HaKM € CyTTEBUMU, y3aTaJIbHEHUMU, 3aKOHOABYO
BU3HAYEHNMM, MalOTh O0’EKTUBHUIN XapaKTep i ¥ CYKYMHOCTI CTAHOBJISATH 3MiCT
TTOHSITTS «KPUMiHAJIbHE MTPABOTIOPYIIIEHHS Y, SIKE BiZIIIOBIIHO /10 WOTO /IIICHOTO (DYHK-
I[IOHAJIPHOTO MPU3HAYEHHST BU3HAYa€ 00cAT (KOJIO) CYCIiIbHO HeGe3MeuHuX MisiHb
COIIaTbHO-TIPABOBOI JIMCHOCTI, 1110 BIIHOCATHCA /10 KJIACYy KPUMIHAJBHUX ITPABOIIO-
PYIIEeHb i a0Th MOXKJINUBICTD BiIMEKOBYBATU OCTAHHI BiJl iHIIINX TTPABOMOPYIIIEHD Ta
BiJl MisAHb paBoMipHUX. 11i 03HAKW CTAHOBJISATH 3MICT T. 3. (DOPMATHHO-MaTEPiaTLHOTO
MOHSITTSI «KPUMiHAIbHE TIPABOMOPYIIEHHSI», B IKOMY BiZIoOpaKatoThCst SIK (haKTUIHI
1 colliasibHi, TaKk 1 OPUANYHI BIACTUBOCTI KPUMIHAJIBbHUX MTPABOMOPYIIEHD K SBUIIL
(daktiB) peasbHoi milicHocTi. [IpruomMy BKkasaHi 03HaKU BJIACTHUBI 1 € 000B’I3KOBUMU
1[0/I0 BCiX BU/IB KPUMiHAJIbHUX [PABONOPYIIEHD: SIK KPUMiHAJbHUX MPOCTYIIKIB,
Tak 1 3JI0YMHIB, B IKUX KpPUMiHAJIbHE IPABONOPYIIEHHS 3HAXOJUTh CBOE peajibHe
BUSBJICHHST B 00’€KTUBHIN miiicHocTi. KpiM Toro, 1ie o3Hauae, 10 BCi KpuMiHAIbHI
MPaBONOPYIIeHHs (KPUMiHAIBHI IPOCTYTIKH i 3JI0YMHN ), TiependadeHi y crartsix Oco-
6simBoi yactnan KK Ykpainu, MatoTh BifmoBigaTi (Ha PiBHI 3araJbHOT0) BKa3aHUM
O3HaKaM TIOHSTTS «KPUMiHATbHE TTPABONIOPYIIeHHS», BU3HaueHuM y 4. 1 cT. 12, u. 1,
y. 2 crareii 1, 50 KK. 3 BukiazeHoro cjijg 3poOUTH BUCHOBOK, IO BiACYTHICTh X04Ya
6 ojtHi€l 3 BKa3aHMX O3HAK I[OTO TOHSATTS Y KOHKPETHOMY J[iISTHHI BUKJIIOUAE MOSKJIU-
BiCTh BU3HABATH HOr0 KPUMIHAIBHUM TIPABOIOPYHIEHHIM, TOOTO K KPUMiHATIbHUI
MPOCTYTOK ab0 3JI0YKH.

[TepeBaskHa GinbImicTh (haxiBI[iB-KPUMIHATICTIB (HAYKOBINB i MPAKTUKYIOUNX
IOPUCTIB OPTaHiB CUCTEMH KPUMIHAJIBHOI IOCTHUINII) B HAYKOBUX JOCJI/KEHHSX 1 TTpa-
BO3ACTOCOBHIN JiAIBHOCTI JOTPUMYIOTHCA CaMe TaKOTO TOTJISTY.

Ane ocTaHHIM YacoM OKpeMi HayKOBITi, 30KpeMa, Ha HAyKOBUX KOH(epeHIlisax 3
npobsieM PO3BUTKY KPUMIHAJBHOTO TpaBa YKpainu, 1o BiaOyaucs y M. JIbBoBi Ta
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M. XapkoBi (;koBTenb 2019 p.), mporosonyioTs i akTUBHO TIPOTIATYIOTH Ti/IXi/1, 3TiTHO
3 IKMM TIPOTIOHYEThCS y TeKeTi HoBoi pepakiiii KK, mo pospobisierbest, chopmy.io-
BaTH MOHSATTS KPUMIHAIBLHOTO MpaBoopyiieHHs (abo 3J10unHy) 6e3 BKIIOUEHHST 10
HOro 3MiCTy O3HAKM <«CyCITijibHA HeOe3meuHicTh AistHHS» |5, ¢. 56; 6, ¢. 98]. 11s mo3u-
1is1, 6e3yMOBHO, He MOsKe OyTH 3aJIMIIIEHOI0 1103a YBarowo (axiBIliB-KPUMiHAIICTIB i
noTpebye, Ha HaIll MOTJISA, TTOTINOJIEHOTO HAyKOBOTO BUBYEHHSL.

Jlsist 11bOTO HEOOXiZIHO HE TiJIbKKM PO3TJISTHYTH OCHOBHI PHCH i BIACTUBOCTI CyC-
MiJIBHOT HeOE3MEeYHOCTI AITHHS K O/HIET 3 O3HAK MOHATTS «KPUMiHAJIbHE IIPABOIIO-
PYIIEHHST», ajie i 3’cyBaTh TaKOXK CITiBBIIHOIIEHHS 1 3B’430K I1i€i O3HAKM 3 THITUMUI
o3HaKaMM JaHoro moHATTs. CyKyIHICTb O3HAK, 1110 CTAHOBJSATbH 3MICT IOHATTS
KPUMIiHAJbHOTO MPAaBONOPYIIEHHS, a TaKOX 1 came npasonopyuienusa (y dopmi
KPUMIiHAJIBHOIO MPOCTYIIKY ab0 3/I04MHY) K (baKT peajbHOI [ICHOCTI € migcTaBu
BU3HATHU CKJIAJHUM CHCTEMHUM O0’€KTOM III3HAHHS 1 PO3IJSIHYTH HOro i3 3acToCcy-
BaHHSIM CUCTEMHOTO MeTojy. BifoMo, 1o 1eit MeTo i BUKOPUCTOBYETHCS TO/Ii, KOJIHT
00’€KTOM TIi3HAHHS BUCTYTAIOTh CKJIAJHI SBHUIIA SIK CUCTEMU YU €JIEMEHTH CHCTEMU.
[Tix cucremoro (Bij Tperbk. sustema — 11ijie, CKJIa/leHe 3 YaCTUH, MMOEIHAHHS ) PO3Y-
MIIOTh YIOPAAKOBAHY MHOKMHHICTH €JIeMEHTIB, 1[0 YTBOPIOIOTH MEeBHY IiIJIICHICTD
(emnicTp) siBUIA K 00'€kT misHauHs [7, ¢. 415]. CyTTEBOIO 03HAKOKI CUCTEMHOCTI
€ HagBHICTb MEBHOI CTPYKTYypH 00’€KTa, a TaKOXK BIJHOCUH B3a€MHMX 3B SI3KIB i
B3a€EMO/III MK eJleMeHTaMW CUCTEeMU. [HTerpaTUBHUN XapaKTep BiITHOCWH i 3B’SI3-
KiB eJIEMEHTIB T1i€i cucreMu 3a6e31evuyioTh BHYTPINIHIO i 30BHIIIHIO OpraHisaiiiiny
IIJTICHICTh CUCTEMHOTO YTBOPEHHS 1 HA/IAI0Th HOMY SIKOCTI €IMHOTO (OJMHUYIHOTO)
ob’ekra. [8, c. 21-24]. Enementu cucreMHOro 06’€KTa, mepedyBaoy y B3a€MO-
3B’SI3KY 1 B3a€MOJIii, aKTUBHO BILJIMBAIOTh OJUH Ha OAHOrO i Ha 00’eKT (K cucremy)
B I[iJIOMY, @ OCTaHHI CBOEI YEProl0 BIJIMBAE HA CBOI KOMIIOHEHTH (IiICUCTEMU),
IITOPSI/IKOBYIOUM 1 TIEPETBOPIOIOYN iX BiAITIOBIZIHO /10 BJAACHOT MPUPOJIN 1 CYyTHOCTI.
Tomy BiH 1a€ MOKJIUBICTD PO3KPUTH 3MICT I[iJIICHOCTI CHCTEMHOTO 00’€KTa, MEXaHi3-
MiB 11 3abe3reueHHs, BUSBUTA MHOKUHHICTD BiZIHOCUH 1 3B’SI3KiB, 1110 CKJIAJAIOTHCH i
iCHYIOTH MiK CTPYKTYPHHMHU eJieMeHTaMu jlanoro o0’ekra |9, c¢. 3—18]. Basyiounch Ha
IIUX METOJIOJIOTIYHUX 3aCa/IaX, BBAKAEMO 32 MOKJIMBE BCTAHOBUTH BasKJIUBICTD 1 POJTH
O3HAKU «CYCIiIbHA HeOEe3MeYHICTh MisTHHSI» Y BU3HAYEHHI MOHSTTS «KPUMiHAJIbHE
npaBornopyiieHHs». OHaK MpU BUPIIIEHH] IIbOTO 3aBIaHHST BBAKAEMO 32 HEOOXi/THe
JI7IS1 IOBHOTHU JIOCJI/I)KEHHSI PO3IVISIHYTH B 3arajJbHUX pUCaX MOHATTS <JiSHHS»,
OCKIJIBKY O3HAKH MPABOTIOPYIIEHHS — CYCIibHa HeGe3MeuHiCTh, KPUMiHAIbHA ITPOTH-
[PaBHICTh, BUHHICTH Ta KPUMIiHAIBHO-TIPABOBa KapaHiCTh — Oe31ocepeIHbo HalesKaTh
JIO JUSTHHSA 1 BitoOpakaloTh HOro cyTTeBi i crienudivni BIaCTUBOCTI.

Y cTpyKTYypi 03HAK MOHATTS KPUMIHAJIBHOTO TTPABONOPYIIEHHS JIisTHHS 3aliMae
0co0sIMBe MicIle — 1ie TOJIOBHUH (CTPUIKHEBHIT) HOTO efleMeHT (03HaKa), 10 CTaHO-
BUTH COOOI0 KOHKPETHUI aKT CBiZIOMOI BOJIbOBOI, CYCITiJIbHO HeGE3MeuHoi, KPUMi-
HaJIbHO IIPOTUIIPABHOI MOBEMIHKU (BUMHKY) ocobu y (opmi aii abo 6e3/isibHOCTI.
JlisiHHST € aKTOM CBiZIOMOI TIOBEAIHKM JIIOAUHN — Cy0’€KTa KPUMIHAIBHOTO [IPABOIIO-
pylleHHs, gKa (K icrota po3yMHa — homo sapiens) 3gaTHa po3yMiTi SK (haKTUYHI,
Tak i corfiaapHi BIACTUBOCTI (CycibHy HeOe3MeqHicTh) BUNHIOBAHUX HEIO /i a0
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Ge3istbHOCTI. Y pasi KOJIM aKTH MOBEIIHKY JIOAUHN (YK PYXHU Tija) He KOHTPOJIIO-
I0THCS 11 CBIZIOMICTIO (HATIPUKJIA, /Iil yIIIEBHOXBOPUX 1 HEOCYIHUX 0Cib), Taka ToBe-
JIiIHKAa HEe MOJKe BU3HABATHUCS JISIHHSIM Y KPUMiHATBHO-TTPAaBOBOMY po3yMinHi. /lissHHS
Ma€e OyTH aKTOM BOJIOBOI MOBEIHKN Cy0 €KTa, SIKWIT 3aTHUI BiIbHO (cBOOO/IA BOJII )
obupatn MeBHUI (3 AEKiIBKOX MOJKJIMBUX) BapiaHT TOBEAIHKHU, KEPyBaTH CBOIMHU
JigMU 1 3/1IICHIOBATH 1X 32 CBOIM PO3Cy/OM. BifcyTHICTb IIPOSBY BOJIi Y BUMHEHOMY
HistHHI (HAMPUKJIAA, BHACTIIOK HE3[[0JaHHOI CUJIA YU Tl Ge3M0CcepeHiM BILTMBOM
hizruHOTO a60 MCUXIYHOTO HACKUJIBCTBA) Oy/Ie CBIAYUTH TIPO BiJICYTHICTD JIiSTHHS SIK
03HAKK KpUMiHaIbHOTO TipaBomnopyiients |10, c. 75-77].

@opmamu MPOSIBY JistHHS € st ab6o O6e3xistibHicTb. [list — 1e akTuBHaA (hopma
KPUMiHAJIBHO IPOTUITPABHOI MOBEAIHKN 0cobu (ToHaz 2/3 yciX KpUMiHAIbHUX TIPaBO-
MTOPYIIEHb BUMHSIOTHCSA Y (hOPMI il ); eJleMeEHTADHUMU CKJIQIOBUMY OJIUHUIIMU [Tl
€ pyxu Tina, xectH, ciosa. /il noginsoTbea Ha disnyHi (eHepreTnyHi) Ta iH(opma-
iHHI; Ha TPoCTi (HATIPUKJIAJl, HAaHeCeHHS JIONHI OMMHUYHOTO yAapy) i CKIaIHI, 0
MICTSITh HU3KY TOTOKHUX ab0 OJHOPIMHUX, TICHO TOB’sI3aHUX Mik c000I0 (YMUCTIOM
Ta METOI0) /il (HaCHJIbHUIIBKUI TpabiK, po36iil, MOpyBaHHS, KaTyBaHHs ). BesIisiib-
HiCTh — macuBHa (opMa TOBEIIHKH, KO 0co0a He BUKOHYE MEBHUX aKTUBHUX i,
sKi Oysia 30060B’s13aHa 1 MOTJIa B JIaHill KOHKPETHIi 00CTaHOBI[I BYNHUTH JJIsI BifBep-
HEeHHSI 3aI0iTHH 1KoY (DI3MYHINA 4K I0PUAUYHINA 0c00l, CyCHiIbCTBY ab0 AepsKaBi.

Jlistuas y dhopwmi zii a6o Ge3MisITBHOCTI 3aBK/IN MA€ KOHKPETHUN XapakTep, €
BiTHOCHO BHOKPEMJIEHUM i 0OMeKeHUM 00’€KTOM i METOI0, BUMHSIETHCS B TIEBHIX
00’€KTUBHO-TIPEJIMETHIX YMOBAaX, Y BIMOBiAHINA oOcTaHOBIN, MicIli i yaci. 3Biacu
BUIJINBAE, MO TOTJISA/IN, IYMKa, TepeKoHaHHa (MOPasbHi, TOJITUYHI, i71€0JI0TiuH])
nobaskaHHs 1 HaMipu ocoOu, SKMMU O HeraTUBHUMMK He OyJIi, He MOKYTh PO3IJisija-
THCH SIK O3HAKa TIOHATTS «KPUMiHAJIbHE MTPABOTIOPYIIIEHHS»: 32 YMOB, 110 BOHU He
o6’ ekTyBamUCh (He MPOSABUIINCH) Y KOHKpeTHOMY AistHHi (il um GesxaisibrocTi) [11,
c. 144].

[Tpore nuist BU3HAHHA JiSTHHS O3HAKOIO MOHATTS KPUMiHAJIBHOTO 1IPABOIIOPY-
MIEeHHsT HeOOXiZIHO BCTAHOBUTH HASIBHICTH iHITMX 000B’SI3KOBUX O3HAK IIHOTO TIOHSITTSI,
SIKi OpraHivHO IPUTaMaHHI JiSTHHIO — 1€ AisTHHST Ma€ OyTH CYCIJIBHO HeGe3MeUHNM,
KPUMiHATHHO MPOTUIPABHUM, BUHHUM, KapaHUM, YIMHEHUM Cy0 €KTOM 3JI0YNHY.
I1i o3Haky, 9K 3a3HAYAIOCH, TICHO IIOB’s3aHI Mixk co0O0 1 B CBOIM €IHOCTI JAIOTh
i/ICTaBy BU3HAaBaTU BUMHEHe J[isTHHS KPUMiHAJAbHUM IpaBonopyuieHHsM. [Iepeko-
HaHi, 110 13 03HAYEHUX O3HAK TTOTPEOYIOTH TTOTINOJIEHOTO aHAI3Y TOJOBHIUM YHHOM
O3HAKH: «CYCIiTbHA HEOE3MEUHICThY, «<KPUMiHATbHA TIPOTHITPABHICT» Ta «KapaHiCTh
JISTHHST>, SIKi HAWO1IBIT TiCHO 1 TIMOOKO MOB’st3aHi Misk 00010 i TiepeGyBaioTh y Bijl-
HOCWHAX B3a€MOIii. Po3TssHEMO 11i 03HAKM Ta X CUCTEMHI 3B’SI3KU.

CycmisibHa HeOe3MeuHiCTh KPUMiHATBHO MPOTUIIPABHOTO JisIHHS — COIliaibHa
(MarepiasibHa) O3HAKa KPUMIiHAJIbHOTO [IPABOIOPYHIEHHS — I0JIATA€E B TOMY, 110
1le JisIHHS 3aI0/lI0€ YA CTBOPIOE 3arpo3y 3alo/isIHHS ICTOTHOI IIKOAM IIpaBaM Ta
cBOGOIaM JIIOIMHM 1 TPOMAJITHUHA, BJIACHOCTI, TPOMAJICBKOMY TIOPSIIKY Ta TPOMaI-
CBKill Oesrerti, JOBKIJLIIO, KOHCTUTYIIHHOMY YCTPOtO YKpaiHu, Mupy ta Gesrerri
JITOJICTBA, THITUM OXOPOHIOBAHUM 3aKOHOM TIPO KPUMIHAJbHY BiIIIOBi/IaJibHICTD
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cycniyibHuM BiiHOcuHaM. OTo miKoza (MIKIiZJIWBICTb) CTAHOBUTD CYTHICTD 1 3MICT
CyCIiJIbHOI HeOE3MeYHOCTi IK O3HAKHU J{ISTHHSI, 110 BU3HAETHCS KPUMIHAJBHUM TIpa-
BOTIOPYIIEHHSIM, OPTaHiYHO TPUTAMAHHA HOMY, BifIOOPasKAE COIiATbHY CYTHICTH
IIPaBOIIOPYIIEHHS 1 TOMY BUCTYIIA€ iforo imanenTHoto BiactusicTio. [lle y 1764 p.
Yezape bexkapia mucas, 1Mo €IMHUM 1 ICTOTHUM MIiPUJIOM 3JIOUMHIB € TIKO/A, STKY
BOHU 3amnoiooTh Hailil. Ile ofHa 3 TUX OYEBUAHUX ICTUH, JIJI BIAKPUTTI SAKUX HE
HOTPIGHO Hi KBAJPAHTIB, Hi TEJIECKOIIB i SIKi JIOCTYITHI KOKHOMY TI€PECIUHOMY PO3YMY
[12, c. 97-101]. Came mkoga Bucrymnae 06’€KTUBHUM i OCHOBHUM (TOJIOBHKUM ) TIOKa3-
HUKOM CYCITiJTbHOT HeOe3medHo T misiHHs. s miKoa, 3a1e’KHo Bif 0COOIMBOCTE
CYCTIIBHUX BiIHOCHH, SIKMIM BOHA 3aIIO/[I0ETHCST, MOXKe OYTH MaTepiaabHOIO: MKO/IA,
o Mae ocobuctuii, pisuyHuil xapakrep (KpUMiHAJbHI IPABONOPYIIEHHST IPOTH
JKUTTSI Ta 37I0POB’st 0cOOM ) Ui MAlTHOBUI XapakTep (KpUMiHaIbHI IIPABOOPYIIEHHS
[POTH BJIACHOCTI); a0 HeMaTepialbHOIO — IIKO/Ia B YIIPABJIHCHKIil, OpraHisaliiHiii,
MOJIITUYHIN, MOpaJibHii cdepax. IIpu 1ipoMy caiji MaTu Ha yBasi, 110 CycIiJbHA
HeOe3MeYHICTh [iSTHHST TTOB’SI3YETHCST MEPIT 32 BCe 13 (hakTHIHOW, TOOTO HASIBHOIO
(peasibHOM0) MIKO/0I0 (30MTKAMM), 10 3aIOJIIOETHCS KPUMIHAJIBHO MTPOTHIIPABHIM
JISTHHSIM BiIIOBiAHIH cdepi cycHiIbHUX BiIHOCHH. Y TOAIOHUX BUIAKaX 3aKOHO/A-
Bellb KOHCTPYIOE B cTaTTstx OcobsmBoi yactnan KK kpuMiHabHI TPaBONOPYIIEHHS
IepeBakKHO 3 MaTepialbHUMK CKIafaMU. IM BIACTHBe Te, IO AiSHHSA BU3HACTHCA
CYCIIIbHO HeOe3MeTHNM i TOMY KPUMIHAJILHO TPOTUTIPABHUM 32 YMOB 3aITO/TiSTHHST
HUM ICTOTHOI IKOJM OXOPOHIOBAaHWUM KPUMIHAJIBbHUM 3aKOHOM CYCIIJIBHUM BiJl-
HocuHaM (4. 2 cr. 11 KK), mo 3HaxoauTh BUpa)keHHS Y KOHKPETHUX CYCITIJTbHO
Hebe3neyHnx Hacaigkax (K mpaBuio — marepiaibuux). i Hacaigku (ix xapakrep,
BUJI, Mipa) KOHKPETU3YEThCS 3aKOHOJABIIEM 1 BKa3yeThCst Oe3I0CepeiHbO B TEKCTI
3aKOHY — y JIMCHO3UIII BiAnmoBigHOI cTarTi (vactuni crarti) Ocobausoi yactuan KK
41 BKA3y€eThCst y MpUMITIH 710 Bignosianoi crarti KK, abo BracTusi gisiHmio 3aesKHO
BijI floro xapakTepy, 110 6e3mocepeIHbO BUIINBAE 31 3MIiCTY 3aKOHY ITPH HOTO TJIy-
MadyeHHi. Y MoAi6HUX BUIAAKaX CyCIiJbHa HeOE3MEUHICTh JisTHHSI TTOB’SI3YE€ThCS i3
3aTO/IITHHAM caMe ITi€l Ko/u (TIEBHOTO BU/LY, XapaKTepy Ta PO3MIipy) SK CYCIiJIbHO
HeOe3[eyHrX HACIIIKIB 1bOTo AisiHHs. ToMY BiICYTHICTh YKa3aHUX HACJIIKIB Oye
CBIIUNTH i TIPO BIJICYTHICTH CYCHibHOI HEOE3MEYHOCTI AISTHHS SIK CYTTEBOI HOTO
BJIACTUBOCTI, 1, BI/IMOBIJTHO 10 1[bOTO, KPUMIHAJIBHOTO TPABOTIOPYIIEHHSI.

AJjie OCUTH YacTO CyCIiJbHAa HeOE3MEUHICTD isTHHS 3HAXOANUTH BUPASKEHHS Y
CTBOPEHHI peasibHOi 3arpo3u 3aMOIisTHHSI KON, TOOTO HeOe3MeKr CIIPUYNHEHHST CyC-
MiJIbHO Hebe3MeYHnX HACIAKIB. [[isTHHS UX KPUMIiHAJILHUX MTPABOMOPYIIEHD BUPI3-
HAIOTBHCS MiABUINEHOI0 HeOE3MEeUHICTIO, OCKIJIBKY iX BUMHEHHA 3aBKIMU IIOB s3aHe 13
3arpo3010 3aMOIISTHHS peaqbHOl i 3HaYHOI a00 BeanKOi (TSKKOT 200 0COOIMBO TSTK-
Koi) mkoau. Ile 3HauHMIT MacuB JeTIKTIB HeOe3MeKn 3aro[isTHHS IKOIM, 30KpeMa,
KPUMiHaJIbHI TIPABOTIOPYIIEHHS TIPOTH MPOMAJICHKOI Oe31eKn, TpoTH Oe3rnekn BUpoo-
HUITBA, MPOTU Oe3IeKN PyXy Ta eKcIuryaTalli TpaHcrmopty — posmism IX, X, XI
KK. ITizBuieHow HeOE3MeUHICTIO XapaKTePU3YI0ThCsT TAKOK JisTHHST TPY BUNHEHHI
T. 3. HACMJIbHUTIBKUX MPABOTIOPYIIEHD 1 TAaKWX, 10 BUYMHSAIOTHCS 3 BUKOPUCTAHHAM
3Haps1/Ib, 30pOi, 3araJibHOHEOE3MEUHNX Ta IHIMNX IIKIJIUBUAX IIPEIMETIB IK 3ac00iB
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YUMHEHHSI 3JI04nHiB. Taki [MisTHHS CTAHOBJSATH 3HAYHY HeOe3NeKy /st iCHYIUnX Y
CYCHLIBbCTBI BiZIHOCWH, OXOPOHIOBAHOTO KPUMIHAJIbHUM 3aKOHOM IIPABOMOPSIIKY 1
TOMY 3a HassBHOCTi HEOOXi[HUX T/ICTaB i YMOB BHU3HAIOTHCS KPUMIHAIBHO MPOTH-
MPaBHUMHU 1 KapaHUMU OGE3BIZIHOCHO 10 PEATbHOTO 3aMO/IisTHHS CYCIJIbHO Hebe3mneu-
HOI 1Ko/ (aJie Ipu HAasIBHOCTI peasibHOI 3arposu ii cnpuunHenHst) [13, c. 104—110].

CycmizibHa HeGe3eyHicTh AisTHHS 00YMOBJIEHA YCIEI0 CYKYITHICTIO 06’ €KTUBHUX
i cy6’eKTUBHUX O3HAK, IPUTAMAHHUX KPUMIHATBHOMY TIPABOTIOPYIIEHHIO: 00’ €KTOM
i IpeIMeTOM TIOCSITAaHHSI, XapaKTepoM JIii ui Oe3/is/IbHOCTI, cItocoboM i 3acobamu, 3a
JIOTIOMOTOI0 SIKMX YYMHSETHCS AiSTHHS, MiCI[eM, 4aCcOM i 06CTaHOBKOIO IOr0 BYMHEHHS,
CycriJibHO HeOe3MeYHNMU HACTiAKaMu, (POPMOI0 BUHU (YMUCET Y1 HEOOEPEKHICTD ),
CIIPSIMOBAHICTIO YMHUCJTY 0COOM, MOTHBaMU Ta MeToto ii noBeainku [14, ¢. 59—115].
Jluist 3'sicyBaHHS 1 KOHKPETU3allil 3MICTy O3HAKU «CYCIIiIbHA HeOE3IIeUHICTh MisTHHS»
y Haylli i MPaKTHIli KPUMIHAIBLHOTO TIpaBa po3polIieHi il GiIbI geTani3oBaHi Xapak-
TepucTUKU (TIOKA3HUKM), IKi OTPUMAJIN HA3BY «XapaKTep» i «CTYMiHb CYCHiJIbHOI
HebesmeuHocTi gistaust> [15, ¢. 47—69].

Xapakrep CycriibHOI HeOE3MEYHOCTI [iSTHHS SIK 03HAKN KPUMIHAJIHHOTO TIPaBO-
HOPYIIEHHs — Tie HOTo sIKiCHA XapaKTepUCTUKa, 00YMOBIIEHA TIEPELYCIM XapaKTepOM
CYCIIJIBHUX BiJTHOCHH, Ha SIKI JisTHHS TI0csTae. Tak, XapakTep CycriibHOi Hebe3meu-
HOCTI JIisTHb € PI3HUM 3aJI€)KHO Bil 0COOMBOCTEN Pi3HUX IPYIT CYCITIIBHUX BiJIHOCHH,
Ha SIKi BOHU MOCSITAIOTh, CKAKIMO, HAa OCHOBY HAI[IOHAJIBHOI Oe31eKN Y1 Ha TPOMA/I-
chKy Gesrexy abo Ha TPOMAJICHKUN MOPSIZIOK Ta MOPATbHICTh. XapakTep CyCHiIbHOI
HeOEe3MEeYHOCTI BKazaHUX KPUMIHAIBHUX TPABOIOPYIIEHDb € PI3HUM i 3aJI€XKUTh Bijl
XapakTepy BKa3aHWX Bi[HOCUH Ta TUX COIIQJIbHUX IIHHOCTEH, BIIHOCHO SKUX JlaHi
BifiHOCUHU (DYHKITIOHYIOTD, 1 SKi CTpask/IaioTh BiJl 1UX mocsranb |16, ¢c. 91-101; 17,
c. 64]. Xapakrep cycrisibHOi HEOE3MEYHOCTI BUBHAYAETHCSI, KPIM TOTO, XapaKTEPOM
JISIHHS, HOro 00’ €KTMBHUMM O3HaKaMK ([TOKa3HUKaMM ): MICIIEM, YacOM, OOCTaHOBKOIO,
criocobamn i 3acobaMu HOTO BUMHEHHSI, XapaKTEPOM CYCITITbHO HeOEe3MeTHNX HACTI/I-
KiB, a Tak0K (hDOPMOIO BUHU, MOTUBOM Ta MeTOIO JligHHA. ToMy xapaktep CycHibHOI
HeOe3MeYHOCT] BILTMBAE Ha BUJ Ta Mipy TOKapaHHSs, SIKe BCTAHOBJIIOETHCS B CaHKIII
KpUMiHaIbHO-1IPaBoBoi HopMu [18, c. 187-189, 207-226].

Cryninb cycrisibHOi He6e3eYHOCTI KPUMIHAJIBHOTO TIPABOMOPYIIEHHS — e i
KiJIbKiCHA XapaKTePUCTUKA, 0 BU3HAYAETHCSA IHTEHCUBHICTIO TTOCATAHHS 1 eI 3a
BCEe BUJIOM Ta Po3MipoM (06CSTOM) IMIKOAM, sIKa 3aMO/I0OETHCS ISTHHSAM OXOPOHIO-
BaHUM KPHUMiHAJIbHUM 3aKOHOM CYCIIJIbBHUM BiZIHOCMHAM Y CTaBUTbD IX IIiJl 3arpPo3y
3amo/lisTHASA Takoi MKoau. KpuMiHaIbHUM TTPAaBOMOPYIIEHHSIM BJIACTUBA iCTOTHA
IIKO/Ia, 110 Ge3mocepeIHbO BUILINBAE i3 3MICTy KpUMiHaiIbHOTO 3akoHy (4. 2 cT. 11
KK). /lissans, gke He ToB’si3aHe 13 3aTO/[ISHHAM iCTOTHOT TITKO/IM, HE MOJKe BU3HA-
BaTHCS CYCIIJIHLHO HeOe3MeYHNM i KpUMIHATBHO TIPOTUIIpaBHUM. Po3mip mkoan — ii
iCTOTHICTH — y OLIBIIOCTI CBOIN BU3HAYAETHCS Y 3aKOHI KiJIbKICHUMU MOKa3HIKAMM
(HATpUKIIA/, KPaJiskKa, 10 3aB/aja 3HauHoi mkoau noteprisomy (4. 3 ct. 185 KK)
uyn y Besmkux (4. 4 cr. 185 KK) a6o y ocobmuBo Benmkux posmipax (4. 5 cr. 185
KK)), a takox ii o6csiroM, a came — KiJIBKICTIO 00’€KTiB, SIKMM 3aBJaHO INKOAU, Y1
CTBOPIOBAJIACH 3arpo3a ii 3amoAissHHs (HAPUKIIA/I, TP PO3060i 3aMOAII0ETHCS TIKO/A
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SK BIIHOCMHAM BJIACHOCTI, TaK i 3/[0pOB’I0 YW KUTTIO JIOAWHN) ToIo. Ha cryminb
CYCITiJIBHOI HEOE3TETHOCTI IISTHHS CYTTEBO BIUIMBAIOTH TAKOXK CIOCIO OTO BUNHEHHST
(nanpukiaza, ¢isuyHe HACUJIBCTBO, IIOTPO3a 3aCTOCYBAHHS TaKOrO HACUJIbCTBA,
3araJibHO HeOe3meuHuii crociO, 0OMaH 4M 3JI0BJKMBAHHS J0BIPOIO, 30KpeMa 3JI0BKU-
BaHHS CJTy;KOOBUM CTAHOBHUIIEM CJIY;KO0BOIO 0COO0I0), XapaKTePOM i BUIOM 3ac00iB
1 3HapsA/b, [0 BUKOPUCTOBYIOTHCS [IJIsI BUMHEHHS 3JI04MHY (TeXHIUHi PUCTPOI,
KOMII'tIoTepH, migpo0ieHi JoOKyMeHTH, 30pos [BOTHeNa bHa YK XOJI0AHa], BUOYXOBI
PEYOBUHU, HAPKOTUYHI 3acO0M, MCUXOTPOITHI pedoBUHU ToIo). Kpim Toro, Ha cTy-
HiHb CYCHiJIbHOI HeGE3IeYHOCTI 3HAYHOI0 MipPOIO BILIMBAIOTh 00CTAaHOBKA, Yac, MicIle
BurHeHHs 3704nHy. CTYIiHb i XapaKkTep CyCHiJbHOI HeOE3MeTHOCTI 3aBK/IN 3HAXO-
JISITBCSL B €[HOCTi, YTOYHIOIOTD i JIOTIOBHIOIOTH OJIHE OJHY NPHU Oe3yMOBHO OiJIbIITiii
3MICTOBHII1 MOBHOTI i TOMY II€peBaskKHiil POJIi CTYIIEHs CYCIiIbHOI HeOe31IeYHOCTI, 110
Ma€ BayKJIMBe 3HAYCHHS JI/I BUBHAYEHHS TSKKOCTI KPUMIHATBHOTO TIPABOTIOPYIIIEHHST
[15, c. 47-69; 16, c. 91-101; 19].

OKpiM BUKJIQJIEHOTO, CYTHICTD 1 3HAUYIIICTD CYCIIIbHOI HEOE3MEUHOCTI isTHHS
SIK O3HAKM KPUMIHAJIBHOTO MPABOTIOPYIIEHHST 3HAXO/IUTh BUPAXKEHHS Y 11 3B’SI3KY
1 B3aeMO/Iii 3 iHIIMMU O3HAKAMM 1[LOTO MOHATTS, TOJOBHUM YMHOM 3 O3HaKaMU
«KpUMiHaJIbHA TPOTUIIPABHICTbY 1 «KpPUMiHAJIbHA KAPaHICTh JisIHHS». YiKe IiJKpec-
JIIOBAJIOCS, IO JIUTIIE CHCTeMa BKa3aHUX 03HaK (Y CYKYITHOCTI 3 03HAKOI0 «BUHHICTH
MiSTHHSI» Ta «BYMHEHHS isTHHS Cy0 €KTOM KPUMIHAJIBHOTO TPABOMOPYIIECHHS» )
YTBOPIOIOTD 3MICT TIOHATTS «KPUMiHAJIbHE TTPABOMIOPYIIEHHS», Y TOMY YUCJi TIOHITH
<KPUMIHAJIIBHUN TIPOCTYTIOK» 1 «30umty». OMHAK CyCIiibHa HeOe3MeUHiCTh JisTHHST
y BCIX BUTIQJKaX € COIIaJbHOI0O OCHOBOIO O3HAK «KPUMiHaJIbHA MMPOTUITPABHICTH> Ta
«KpUMiHAJTbHA KAPaHiCTh» JIisTHHSI.

KpuminasibHa MpOTUTIPABHICTD /iSTHHS — 11e (hOPpMATbHO-IOPUINYHA (HOPMATUB-
HO-TIPABOBA) 0O3HAKa KPUMIHAJIBHOTO MPABONIOPYIIEHHS (KPUMIHATIBHOTO MTPOCTYTIKY
i 3710unHYy), 03HaYa€ 0OOB'SI3KOBY Tepe0adeHiCTh CYCIiIbHO HeOEe3MeTHOTO [TiSTHHST
B 3aKOHI ITPO KPUMIHAJIBHY BiANoOBifa bHicTh. 1151 BUMOTa 6a3y€eThcst Ha TOIOKEHHSIX
m. 22 cr. 92 KoncTtuTynii YKpainu, 3riflHO 3 SKUMU BUKJIOYHO 3aKOHAMU YKpPaiHN
BU3HAYAIOTHCS JISTHHS, K1 € 3JIOYMHAMU 1 BCTAHOBJIIOETHCS BIAIIOBIIAJbHICTD 3a
Hux. Ile Ha3BMYaliHO Ba)KJIMBE KOHCTUTYIIIIIHE TTOJOKEHHSI 3HAWIIIO PO3BUTOK 1
3akpinienng y 4. 2 ¢r. 1, 9. 1 ct. 11, a takoxk y 4. 3 ct. 3 KK, B sKiii BcTanosJseHo,
1[0 KpUMiHaJbHA MPOTHUIIPABHICTD MiSTHHS, a TaKOK HWOro KapaHIiCTb Ta iHIIN KPH-
MiHaJIbHO-TIPABOBI HACJIZIKM BU3HAYAIOTHCS TiMbKU MM Kojgekcom. 3 HaBeneHOTO
(byHIamMeHTaIhHOTO TTPABOBOTO TOJIOXKEHHS BUILJIMBAE, 1110 TTPABOBI HOPMU, B SIKUX
BU3HAYAIOTHCS CYCIJIbHO HeGe3NeuHi AisTHHs SIK KPUMiHAJIbHI TPaBOMOPYIIEHHS i
BCTAHOBJIIOIOTH 32 HUX MOKAapaHHS, 10 MiJISATaloTh 3aCTOCYBAHHIO 32 BUMHEHHS 1TUX
IisTHb, € HOpMaMHU-3a00POHAMU i CBOIM JIZKEPEJIOM MafOTh KPUMiHATIbHUIT 3aKOH Y
dbopmi kpuminambaoro Komekcy [20, c. 65—79]. ¥V 3B’s13Ky 3 UM He MOKHA MTOTO/IH-
TUCS, 110 HOPMU KPUMIHATBHOTO TIPaBa MICTATHCS B 3aKOHAX 1HINOI Tay3eBOl HaJeXK-
HOCTI, a KpUMiHAJIbHUI 3aKOH PETYJIIOE JINIIe MUTAaHHS, OB s3aHi i3 3aCTOCYBaHHAM
nokapanug [21, ¢. 122-128; 22, c. 69-72]. TpaktyBaHHg NPOTUIIPABHOCTI JiSTHHSI
(03HAKM KPUMIHAJBHOTO MPABOMOPYIIEHHs) K IMepeadadeHoCcTi HOro B HOpMax
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3aKOHY TIPO KPUMIHAJIBHY BiJIMOBIIAIBHICTh HAZJA€ MOKJIMBICTh peali3yBaTh /1€MO-
KPaTWYHWI i 1UBiTi30BaHnil (r'YMaHHUN ) TPUHITUI KPUMiHATBHOTO TipaBa — nullum
crimen sine lege, nullum poena sine lege — Hemae 30unHy, HeMae MOKapaHHS 6e3
BKa3iBKU Ha Te B 3aKOHI — SKWIl aKTMBHO BiJICTOIOBAJIM BUATHI OCHOBOMOJIOKHUKHI
MTPOCBITHUIIPKO-TYMaHICTUYHOTO HANPAMKY y KpuMinaibHOMY TipaBi III. MonTeck’e,
UYezape bexkapia, Boabrep, /K. II. Mapar Ta in.

Anle XpUMiHAJBHY TTPOTUIIPABHICTDH MPU ITbOMY HEMOKJIMBO PO3TJSAATH 130-
JILOBAHO BiJl cycijibHOl HeGesneunocTi gisnus. Jlana nopmarubHo-1ipaBoBa ((dop-
MaJibHa) O3HAKa CBOEIO MiZICTaBOIO (OCHOBOIO) MA€ COIiaTbHY BJACTUBICTD JISTHHS,
CYCITJIbHY HeOEe3IeYHICTh MEBHOTO PiBHST i BOJHOYAC FOPUINYHO 3aKPIILTIOE B 3aKOHI
PO KPUMIiHAJIbHY BiJINOBiIaJbHICTh, Y BIAAMIOBIAHII OTO KPUMiHAJIBHO-TIPABOBIH
HOpMi, BcTanoBJieHiil y nesHiit ctarti OcobsmBoi yactuan KK, HasBHicTh mpuTa-
MaHHOIO KPUMiHAJIbHOMY ITPaBOIOPYIIEHHIO TUIIOBOTO CTYIIeHs (PiBHST) CyCHiJIbHOT
HebesnedHocTi. TakuM 4MHOM, 11i 0O3HAKM KPUMIHATHLHOTO TMPABOTOPYIIEHHS TiCHO
MOB’sI3aHi: BOHU CITiBBITHOCSITBHCS MizK COOOIO SIK CITiBBIZIHOCSTHCST KaTeropii: «chopmas
1 «3MiCT» — JIiSTHHSI BU3HAETHCS B 3aKOHI SIK KpUMiHAJIbHE TpaBomnopytieHHs (hopma)
JIMIIIE TOJ, KOJIM BOHO € CYCIiIbHO HebesnmednnM (3Mmict). | HaBmaku, AistHHSI HABiTh
BHUCOKOI'O CTYIIEHSI CYCIIJIbHOI HeGe3euHOCTi 3a YMOB, SIKIIIO BOHO He IepegbadyeHe
SIK KPUMiHaJIbHE [IPABOIIOPYIIEHHS 3aKOHOM ITPO KPUMiHAJIbHY BiJIIIOBiIA/IbHICTD, 32
JKOMHUX 0OCTaBUH TaKMM BU3HABATUCH HE MOKE — Hi KPUMIHATBHUM TIPOCTYTIKOM, Hi
3JI04MHOM. Y 1[bOMY CEHCI € BCI IMi/[CTaBU BU3HATA KPUMIHAJIBHY TIPOTUIIPABHICTD SIK
OpUANYHY (HOPMaTUBHO-TIPABOBY) OI[IHKY 3aKOHOABIIEM CYCITJIbHOI HeOe3IeqHO-
CTi JIIAHHSA TUIIOBOTO PiBHH, BJACTUBOTO KPUMiHAJBHOMY MPABOMOPYIIEHHIO 1aHOTO
BUJLy i 3aKpilieHHs 1€l OMIHKU B 3aKOHi. BoaHowac, cycrmisibHa HeOE3MeuHICTh
JUSHHS, 1i XapakTep i CTYIiHb, 1110 3HAXO/UTh BTIJIEHHS Yy BU3HAUYEHHI B 3aKOHI X
THUIIOBOTO PiBHSI, BUCTYIIAE COIAILHOIO OCHOBOIO, 00’E€KTUBHIM KPUTEPIEM i I0CTAT-
HBO BaroMUM OPIEHTHPOM BHM3HAYEHHS y 3aKOHOIABYIN MisIZIBHOCTI MeX i 00csry
KPUMiHAJIBHOI MPOTUIIPABHOCTI istHb (KpUMiHaIi3allii, To6TO BU3HAHHSI ITIEBHOTO
KoJsa [06¢csTy] AisSiHD TAHOTO BULY KPUMIiHAJIBHO TIPOTHITPABHUMM ), 32 MEKAMU STKIX
MO3UTHBHOTO PIIIEHHST PO KPUMIHATIbHY BiAIMOBIATBHICTD | TOKapaHHS OyTH He
Moske [23, c¢. 352—353]. YcranoBseHHs B 3aKOHI KPUMiHAJIbHOI MPOTUITPABHOCTI
(4. 1 cr. 11 KK) gk 03HaKM KPUMIHATBHOTO TTPABOMOPYIIIEHHS HA IMi/ICTaBi peaabHOl
OIIIHKK CYyCIiJbHOI Hebe3neuHocTi AistHHs [24, ¢. 75] € HeoOXimHOI yMOBOIO pea-
JIi3allii MpUHIUIIIB BepPXOBEHCTBA MPaBa 1 3aKOHHOCTI Y 3aKOHOTBOPYIN JiAIbHOCTI:
KPUMIiHAJIBHII BiAMOBIANIBHOCTI 1 TIOKapaHHIO MOKE IiAJIAraTh JIiiie Ta 0ocoda, sKa
BUMHMJIA CYCIILJIbHO HebesleuHe AisiHis, Geanocepesnbo nepeadadene 3aKOHOM PO
KPUMIHAJIBHY BiOBIAIbHICTS Y BiANOBIAHINA cTarTi (dactuHi cratTti) OcobamuBoi
yactuan KK sk KpuMiHaIbHE MPABOTIOPYIIEHHSI.

KpuminasbHO-1IpaBOBa KapaHiCTh AiSHHS SIK 03HAKa KPUMiHAJIbHOTO IIPaBOIIO-
PYIIEHHsI O3HAYa€ rnepeadayeHicTh y CaHKIIli 3aKOHY PO KPUMIHAIBHY BiAIOBIIaIb-
HiCTB, Y BifmoBiaHiil craTTi (vacTuni un nyHkTy crarti) Ocobnusoi yactunu KK,
MoKapaHHs a00 HIIMX 3aX0/iB KPUMiHAJIBHO-IIPABOBOTO XapaKTepy, IO Mi/ISraioTh
3aCTOCYBaHHIO 32 BUYMHEHHS CYCIIJILHO HEOE3MEeYHOTO [IisSTHHSI, BU3HAYEHOTO B JINC-
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nosuttii 1iei crarti (wacrunu abo myHkTi crarti) Ocobnusoi yactuau KK i Tomy
3a00pOHEHOMY TIiJl 3aTPO30I0 3aCTOCYBAaHHS TIOKapaHHs. 3a CBOEIO CYTTIO i COIliajib-
HUM 3MICTOM KapaHiCTh JiSHHS € TOXIJHOK O3HAKOIO Bijl CYCIIJIbHOI Hebe3meuHo-
CTi 1 KPUMIHATLHOI TTPOTUTIPABHOCTI 9K O3HAK JISTHHSA — eJieMeHTa KPUMiHAJbHOTO
MPABOMOPYIIEHHS, 1€ isTHHS TOMY i BU3HA€THhCSI KPUMIHATBLHO KapaHuM, TOOTO 3a
HBOTI'O BCTAHOBJIIOETHCS MMOKapaHHS B 3aKOHI, 10 BOHO € CYCIIJIbHO HeOe3eYHuM i
Ha il mijicTaBi BU3HAHE KPUMiHAIBHUM 3aKOHOM K KPUMiHAJIbHE TTPAaBOTIOPYIICHHS
[25, c. 73].

BesymMoBHO, 06CAT i 3MICT TIOHATTS «KapaHicTh AisTHHSI» (CTYIiHb KapaHOCTi)
BU3HAYAETHCS TIEPII 32 BCE XapaKTEPOM i CTyTEHEM CYCIiJIbHOI HeOe3meqHoC Ti
nmiguud. g comniasbHa BJACTUBICTh KPUMIHAJIBHOTO MPABOTIOPYIIIEHHS CYTTEBO BILIH-
Ba€ Ha BU3HAYEHHS HOTO TSKKOCTI, HA BCTAHOBJIEHHSA B 3aKOHI BUJY 1 MipH TOKa-
paHHs, 10 HepeadaYaeThCs B CAaHKIIII KpUMiHAIbHO-IIPpaBoBOi HOpMHu [26, ¢. 29—34].
[Tpu 1boMy 3aKOHOJIABEIb, KEPYIOUUCH IPUHITUIIOM <ITPOIMOPIIHHOCTI» Ta IHITUMUA
MPUHITUTIAMYA KPUMIHAJIBHOTO TMpaBa (TyMaHi3My, CIIpaBe/llInBOCTi, EKOHOMII 3aX0/1iB
KPUMIiHAJBbHO-TIPABOBOI perrpecii), BPaxoBY€E COIlialbHI BJACTUBOCTI JISHHS, HOTO
HebesnevHicTh (IIKIAIMBICTD) 1 BIAOBIAHY OLIHKY CYCIIJBCTBOM, BCTAHOBJIIOE B
3aKOHI 3a Ile JIigHHA MOoKapaHHd, dKe Ma€ ONTUMAaJbHO BiIIOBilaTH XapakTepy i
CTYIIEHIO CYCIiIbHOI Hebe3medHocTi (TaKKOCTI) AigHHsa. TyT IPOCTEXYyEThC TaKa
3aKOHOMIPHICTb: YNM BUIIUI CTYTiHb CYCIIIBHOI HeOE3MEeUHOCTI MiSTHHS, TUM TSIK-
MM € TOI UM IHIINI BUJI KPUMIHAJIBHOTO TIPABOIIOPYIIIEHHS i THM OiJIBII CyBOPIIIIAM
€ CTYIIiHb HOro KapaHOCTi, TOOTO 32 HbOTO BCTAHOBJIOETHCST OIMIbIN CYBOPUN BUIL i
Mipa ToKapaHHs. Y IbOMY CEHCl € BCi MiJICTaBU CTBEP/XKYBAaTU: KPUMiHAJIBHO-TIPA-
BOBa KapaHiCTh JIiTHHS € y3araJbHeHUM i (hpopMasli30BaHNM BU3HAUYEHHSIM Y CAHKITi1
KPUMIiHAJIbHO-TIPABOBOI HOpMU (y BHU/II Ta Mipi TOKapaHHs) XapakTepy i CTyIeHs
CYCITiJIBHOI HEOE3TIETHOCTI IISTHHSL SIK COI[ia/IbHOT (MaTepiasibHOT) O3HAKN KPUMiHAIb-
HOTO MpaBotopyIeHHs:. TuM gacom (110 0coOJMBO BaKJINBO) BUI i Mipa IMOKapaHHs,
BCTAHOBJIEH] B CaHKIliI, € (popMai30BaHUMH TTOKA3HUKAMU CTYII€HS CYCITiJIbHOI
HeOe3MeYHOCTI 1 TSKKOCTI BiAMOBIAHOTO KPUMIiHAJIBHOTO MIPABOIIOPYIIEHHSL.

SIK BUIIMBAE 3 BUKJIAJIEHOTO, CyCIiibHa HeOE3MEeUHICTh MisTHHS SIK O3HaKa
MOHATTSI «KPUMiHAJIbHE TTPABONIOPYIIEHH» MA€ BAXKJINBE 3HAUEHHS, 1110 TPOCTEXKY-
€TbCS SIK Ha 3aKOHO/IABUYOMY, TaK i Ha IpaBo3acTocoBHOMY piBH:aX. Ha 3akonozmas-
YoMy PiBHIi cycIijibHa HeOe3MeUHICTh iSTHHST BUCTYIIAE i YPAaXOBYEThCSI SIK OCHOBHU
1 BUBHAUQJIbHUI YMHHUK MPU BUPIIIEHHI TTUTAaHb 1[O/I0 KPUMiHAJI3alli1 1 eHasi3arii
TUX YW {HIMUX JistHb, TOOTO TpY BU3HaHHI 1MX AistHb B 3akoHi (KK) kpuminanbHO
[POTUTIPABHUMHU 1 KapaHUMU. Y KiHIIEBOMY PaxyHKY CTYIIHb CyCIiJIbHOI Hebe3meu-
HOCTI IigHHA (Ha MiJCTaBl ypaxyBaHHS BCIX il IOKa3HUKIB, OIIHIOBAHUX Y IX CYKYII-
HOCTI) CJIyTY€ OCHOBOIO BU3HAUEHHSI IOPUIAMYHUX BJIACTUBOCTEH MPABOIOPYIIEHHS
i TOMy 3HaXOJUTh KOHKpeTHe BUpa)keHHS i (popMasibHe 3aKPIlJIeHHS K Pe3yJbTaT
il OIlIHKYW 3aKOHOABIIEM, Y BU3HAHHI MisTHHA KPUMIHAJIBHUM TMPABOMOPYIIEHHAM i
BCTAHOBJICHH] B caHKIlii cTarTi (yactuHi abo myHKTY ctatTi) Oco6auBOi YacTUHU
KK, nieBHOro Buay i Mipu HOKapaHHs 32 BYMHEHHS CYCIILIBHO HEOE3[eUHOro JIisTHHS,
sIKe nepeadadeHe B AUCIIO3KILT KpUMiHAIbHO-TIPaBOBOI HOpMU (y BiANoBiaHii cTaTTi
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Ocob6smBoi yactuau KK). TIpu nboMy 3aKOHOABEIb KEPYETHCS MTPUHITIIOM <ITPO-
TTOPIIAHOCTI», 3TiIHO 3 AKUM CyBOPIicTh (BUA i Mipa) ToKapaHHs (CTYHiHb Kapa-
HOCTi) B LIJIOMy Ma€ ONTUMAJbHO BIJIIOBI/JaTU XapaKTepy i CTYIEHIO CYCIiJIbHOI
HeOe31eYHOCTI KPUMIHATBLHOTO MTPABOIIOPYIIEHHs i He Moke OyTn Hagamipuum. Ha
I TmicTaBi cri 3po6UTH BUCHOBOK, 1[0 CYCITi/IbHA HEOE3IIeYHICTh [isSTHHST SIK COITi-
ajibHa (MarepiajbHa) O3HaKa KPUMIHAJIBHOTO IIPABOIOPYIIEHHS, 110 BiZoOpaKkaeThest
y BUJi 1 po3Mipi MOKapaHHs, JIeKUTb B OCHOBI peasiizallii MpUHINITY Audepentriarii
KPUMIiHATBHOI BiIMTOBIAIBHOCTI, a caMe TiepeyciM B OCHOBI moiy (Kimacudikartii)
KPUMIHATBHUX MPABOIOPYIIIEHb HA KPUMIHATbHI MMPOCTYIKHU 1 3JIOUMHU, 2 OCTaHHI
— Ha Kareropii: Ha HeTSXKKi, TSKKI 1 0cOOIMBO TsKKI 30unHU. [0 KpUMiHAIBHUX
MPOCTYTIKIB HaJIeXKaTh [iSTHHS, 32 BAMHEHHST SIKUX TepesbadeHe OCHOBHE MOKapaHHsI
y Buzi mrpady B po3Mipi He Oijblile TPhOX THUCSY HEONMOJATKOBAHUX MiHIMYMiB
JOXOiB TpoMasaH (maxi — H.M.A.T.), abo iHIIe IIOKapaHHs, He II0B'sg3aHe 3 11030aB-
JIeHHSIM BOJIL. J{0 37I10unHIB — IisTHHS, 3a sKe TepedaueHe OCHOBHE TIOKapaHHS y B
mrpady B po3mipi Gibilie TPHOX THUCSY H.M.JLT., a00 1m036aBaeHHs Bos (4. 1, 4. 2,
ct. 12 KK). 3104nnn sk 3aj1€3KHO BiJl iX TSXKKOCTI 1, BIZIOBIHO, CTYIIEHST CYCITIJIbHOT
He6Ee3MeYHOCT] MOAIISIOThCS Ha: HETSKKI, TSKKI 1 0COBIMBO TSKKI (yactuHu 3—6
cr. 12 KK). Kpim Toro, cycrisbHa HeOe3IMeuHICTD € TiCTaBOIO IJisi BCTAHOBJIECHHS B
3aKOHI «KBaTi(hiKOBAHUX CKJIA/IB KPUMIHAJIBHUX MPABOMOPYIIEHDb», «CHEIiaTbHUX
HOPM», 3a OTIOMOTO0 SKWX 3/IMCHIOEThCS TTPUHINT AudepenTriarii KpuMiHaaIbHO1
Bi/IMOBIIAJIBHOCTI 1 TTOKapaHH4 iH. Ha npaBo3acTocoBHOMY piBHI XapakTep i CTyIiHb
CYCIJIbHOI HEeGE3MeYHOCTI MiSTHHST YPaXOBYEThCS CY/IOM TIPU OIIIHIl Ta BCTAHOBJIEH]
TSKKOCTI (DaKTUIHO BYMHEHOTO KPUMIHAJIBHOTO MTPAaBOIIOPYIIEHHS, Horo KBasidika-
1111, TTPW BUPIIIIEHH] TUTAHHS 100 KPUMIHAIBHOI BiAMOBIAIbHOCTI (UM 3BIJIbHEHHS
Biz Hel) ocobu, 1[0 BYMHIIIA BIJNOBIHE KPUMIHAILHO KapaHe [iSHHs, PO3MEKYBaHHI
CYMIKHUX KPUMIHAJTBHUX MPABOTIOPYINEHb, IKi BiZIPI3HSAIOTHCA TAKOXK 1 CTyIIeHEM
CyCITiJIbHOT HeGe3MeYHOCT], BiZIMEKyBaHHI KPUMiHAIBHIX TIPABOIIOPYIIEHD Bijl JIisTHb,
0 He € TAaKWUMU, peasti3allil IPUHINITY THAWBIAYyai3allii KpUMiHAJIbHOI BiITIOBIIaJIb-
HOCTi Ta NoKapaHHs. BaxkjuBe 3HaUeHHSI Ma€ ypaxyBaHHs TSIXKKOCTI BUMHEHOI'O
KPUMIHATBHOTO TTPABOTIOPYIEHHS, 1110 BU3HAYAETHCS XapaKTePOM i CTyTleHeM 1Ooro
CYCI/IbHOI HeGEe3MeYHOCT], BU3HAYEeHOI Y MOKApaHHi, TIPU MPU3HAYEHH] BUIY i MipH
MOKapaHHsI KOHKPETHIN 0c00i, BU3HAHOI BUHHOIO Y BUMHEHHI TIEBHOTO KPUMiHAJIb-
Horo npaBonopyiients. Y 1. 3 4. 1 c¢r. 65 KK, sika BcTaHOBJIIOE 3arajibHi 3acajin
NpU3HAYEHHST TIOKapaHHsl, nepeadadeHo, 1o CyJ IIPU MPU3HAYEHH] MOKapaHHs Bpa-
XOBYE€ CTYIIiHb TSIKKOCTI BUMHEHOTO KPUMiHAJIBHOTO [IPABONOPYIIEHHS.... TakuM e
YMHOM, 3 ypaXyBaHHSI HASIBHOCTI KLJIBKOX OOCTABHH, 1[0 MTOM SIKIITYIOTh MOKAPaHHST Ta
ICTOTHO 3HWKYIOTb CTYITIHb TSIKKOCTI BUMHEHOTO KPUMIHAJIBHOTO MTPABONIOPYIEHHS,
Cy/l, yYMOTHBYBABIIIN CBOE PillleHHs, MOXKe MTPU3HAYNTH Ha T1ill TiacTasi Oinbin M'sike
nokapasHsl, Hisk nepeadadere 3akorom (cr. 69 KK). Hapernrri, cycrisibia Hebesmeu-
HICTh JIE)KUTH B OCHOBI BiZIMeKyBaHHS KPUMIHAJBHUX TTPABOMOPYIIEHD Bifl AiSHD, 1110
TaKUMW He BU3HaloThed. Tak, 3rigHo 3 4. 2 ¢1. 11 KK He € kpuminajpHUM MPaBoTIo-
PYyILIEHHAM /i a00 Ge3/is/IbHICTD, IKa X04a (POPMAIbHO MICTUTh O3HAKH OYIb-SKOTO
nistaas, nepenbavenoro KK, ase depe3 Malo3HaYHICTh He CTAHOBWUTH CYCITIBHOI
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Hebe3reky, ToOTO He 3aro/isia i He MOTJIa 3aloAiATH iICTOTHOI IKOoAN (hi3udHil yu
IOPUANYHII 0c0bi, CyciabcTBY abo Iep:KaBi.

Bucnosox. Yce BUKJIaJleHe Ja€ TCTaBU CTBEP/IKYBATH, 1O CyCHiJbHA Hebe3-
NEYHICTD JiSTHHS SIK O3HAKa MOHATTS «KPUMiHAJbHE MIPABOMOPYIIEHHS» BioOpakae
CYTTEBI COIliaJIbHI BJIACTUBOCTI KPUMIHAJIBHOTO MPABOMOPYIIEHHS — HOTO iCTOTHY
IIKIJJIMBICTh Ta HeOe3MEeYHiCTh /I OXOPOHIOBAHUX KPUMIHAIBHUM 3aKOHOM CYCIILIb-
HUX BIIHOCHH, € COIIaJIbHOI OCHOBOW (Ii/ICTaBO0) (POPMYBaHHS HOPUINUYHUX
BJIACTUBOCTEN 1[bOTO MPABOTIIOPYIIIEHHS 1 BU3SHAUEHHS HOTO KOHCTUTYTUBHUX O3HAK:
KPUMIiHAIBHOI IPOTUIIPABHOCTI i KapaHocTi fAistHHs. OTiKe, cyciiibHa HeOe3meuHicTh
JISIHHS € CYTHICHOIO, IMAHEHTHOIO Ta (hyHJaMeHTaJbHOIO 03HAKOIO KPUMiHAJIBHOTO
MpaBoONOpPYyIIeHHsT (KPUMIHATBHOTO TPOCTYTIKY 1 37I04MHY), MA€ BeJMKe 3HAYCHHS
JUUIST BUBHAUEHHS TIOHATTSI <KpUMiHAJIbHE MPABONOPYIIEHHS». ToMy B 3aKOHO/IABUOMY
BU3HAYEHHI MOHITTS «KPUMiHAJbHE MPABOMOPYIIEHHS», M0 MaE€ Oa3yBaTHCs Ha
Bi/IMOBITHIX TEOPETUYHUX 3aCa/[aX, PO3POOJIEHNX HAYKOI KPUMIHAILHOTO ITpaBa Ta
(bopMaTIbHOIO JIOTIKOIO, /10 3MICTY 1ILOTO TIOHSTTSI Ma€ OyTH 00OB’SI3KOBO BKJIIOUEHA
1OPSIJL 3 O3HAKAMM <«/IiSTHHSI KDUMIHQJIBHO ITPOTUIIPABHE», <BUHHE», <KapaHey» O3HaKa
«cycrijibHa Hebe3neuHicTh AistHHst». [ligcTas, siki 06yMoBuIN 6 HEOOXIHICTD BUKJIIO-
YeHHS I1i€i 03HAKU 13 TIOHATTS «KPUMiHAJbHE TPABOIIOPYIIeHHS», HeMa€E. [Hakmuit
Mi/IXi/, iICTHOPYBAHHS O3HAKU «CYCIJIbHA HeOEe3MeUHICTh MiSTHHS» TPU BU3HAYEHHI
MOHATTS «KPUMiHaJbHe IIPABONOPYIIEHHS» MOXe MPU3BECTU /10 BKJIIOYEHHS 10
TEKCTY 3aKOHY OiHI€l i3 6a30BUX Ta BINPABHUX KATErOpPiil KPUMiHAJILHOTO MpaBa —
«TIOHSITTSI KPUMIHAJIBHOTO MPABOTIOPYIIEHHSI», SIKe Oy/le CTPasKAAaTH OJHOOIYHICTIO,
3aHAJTO BY3bKUM 32 3MICTOM i HEBCTAHOBJIEHUM 00CATOM (QJIOTTYHKMM ), OCKIJIbKU He
Oy/ie MICTHTH OJHI€T i3 CyTTEBUX (DyHAAMEHTAIBHUX O3HAK KPUMIHAJIBHOTO MPaBO-
HOPYIIEHHST — CyCIibHOI HebesneunocTi Aisiaust. Kpim Toro, (1o HaaBaskamBo) Gyie
MTOPYIIEHO JIOTTYHI CUCTEMHO-CTPYKTYPHI 3B’SI3KU MiK KATETOPisIMU, MMOHATTSIAMHU i
HopMaMu 3arajibHOil i OcoOIMBOT YaCTUHU Ta iHITUMY eJIeMEHTaMU KPUMiHAJIBHOTO
1paBa i 3aKOHO/IaBCTBA.
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Public danger of action in the system of features of the concept of “criminal offense”

The article is devoted to the analysis of the social danger of an act — a sign of the concept of «criminal
offense», which actually performs the functions of the category of criminal law and is important for the
entire system of concepts and norms of both the General and Special parts of criminal law. The most
essential features and properties of this feature — a structural element of the concept — are considered,
which reflect the social harmfulness and increased danger of this act for the values of society and social
relations protected by criminal law, which are formed about these values. It is argued that the public
danger of an act is organically inherent in a criminal offense, acts as its objective social characteristic,
immanent to it as an objective social and legal phenomenon (fact of reality).

Using a systematic approach, the author investigates the relationship and interconnection of this
Jfeature with other features of a criminal offense — with “criminal wrongfulness” and “criminal law
punishability” of the act. It is noted that the social danger of an act is the social basis of criminalization
and its recognition as criminally illegal and punishable. The signs of <«public danger> and <«criminal
wrongfulness» of an act correlate with each other as the categories «contents> and <«forms correlate. The
interrelation of the sign <social danger of an act> with the sign of «criminal-legal punishability of an act»
is clarified. Attention is focused on the fact that the public danger of an act significantly affects the degree
of punishability of the act, on the establishment in the sanction of the type and measure of punishment
Jor committing a socially dangerous act provided for in the disposition of the article of the Special
Part of the Criminal Code. At the same time, it is emphasized that the type and measure of punishment
specified in the sanction are important formalized indicators of the degree of public danger of an act,
which constitutes the content of a criminal of fense and determine its severity when deciding whether to
classify it (classification) as a criminal offense or a crime, and the latter to one of the categories — not
heavy, heavy or especially heavy. The role and influence of the public danger of a criminal offense on
the systemic and structural links between various elements of the law on criminal liability is considered.

The conclusion is formulated that the sign <social danger of an act» in the structure of signs of
the concept of «criminal offenses has a fundamental character, is an immanent (organically inherent)
property of a criminal offense and therefore must certainly be indicated in the legislative definition of
the concept of «criminal of fense».

Keywords: the concept of «criminal offense»; signs: «social danger of the act», «<harmfulness of
the act», «danger of the act»; correlation of social danger of an act with criminal wrongfulness and
punishability of the act.
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Ilocmamnosxa npooaemu. Crparerisi CKOPOYEHHsT 3JIOYUHHOCTI SIK TOJOBHUN
CydacHMii migxij 10 ii 3anmobiraHHs IPYHTYEThCS Ha MEBHUX TEOPETUKO-IIPUKIAIHNAX
3acaax, KOTpi BizoOpakaoTh i CyTh, KOMILUIEKCHUI aHTUKPUMIHATBHUN TIOTEHITIA,
HaOip 3an00iKHUX 3aX0AiB, €(DEeKTUBHICTD, IIEPCIEKTUBY 1 SKI 3a/Ie5KHO Bij 3arajabHOI
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OLIHKM ZOCBimy ii peamizaiiii 6ararboX KpaiHaxX CBITY MOKYTh OyTH IOKJaAeHi B
OCHOBY (pOopMyBaHHSI BiITUYM3HSIHOT TEOPETUKO-TIPUKIAIHOI CTpaTerii 3MeHIIeHH
MOSKJIMBOCTEl YYMHEHHS 37I09MHIB. 3armobiraHHsT TIOJISATa€ Y BUSBJIEHH] 1 apryMeH-
Tarlii ux 3aca.

Ananiz ocmannix docaioxcens i nyonikayiu. Ctparerisi CKOPOUYECHHS 3JI0YNH-
HOCTI $IK CKJIajloBa CydacHOI Teopii i mpakTuKy ii 3armobiraHHs oTpUMaJa MoTyKHUI
PO3BUTOK Y IpAIsIX 3apyOiKHUX KPUMIHOJIOTIB, 0COOJMBO BueHUX Besmkoi Bpuranii,
CIIA, Kanamau ta iH. I3 BITYM3HSIHNX KPUMIHOJIOTIB 1151 TpoOIeMa 0OrOBOPIOETHCS
B poborax O. Baunypku (O. Bandurka), B. Batuprapeesoi (V. Batyrhareieva),
B. Toxinu (V. Golina), B. /Ipsomina (V. Dromin), A. Kamininoi (A. Kalinina),
M. Komnogszxkroro (M. Kolodiazhnyi), O. JIuteunosa (O. Lytvynov), C. IlIpamko
(S. Shramko) ta in. OxHak KPUMIHOJOTIYHUIT aHAJII3 OCHOBHUX 3aca/l i€l cTpaTerii,
crpoba 3acTOCYBaTH IX MPU CTBOPEHHI BITYU3HAHOI MOJIEJ TIPEBEHTUBHOI CTpaTerii
3IICHIOETHCS BIIEPIIIE,

Memoto cmammi € mofanbIINIA MONTYK HAWOLIBIN e(heKTUBHUX 3ac00iB 3amo0i-
FaHHs 3JI0YMHAM Y CYYaCHUX YMOBaX PO3BUTKY YKpaiHU.

Buxnao ocnosenozo mamepiany. Teopist CKOPOUYEHHST 3JI0YMHHOCTI MIJISIXOM ii
3anobiraHHs Ta NpoTUil — (yHIaMeHTaIbHa IIpobJieMa K PaJuKaIbHOI, TaK i IOMip-
KOBaHOI KpuMminosoril. Pisuuig — y migx i 3acobax ix pocsaruenns. IIpubiunnkm
pPasiKaIbHOT KPUMIHOJIOTIi COIIOIOTIYHOTO HANPSIMKY BB)KAIOTh, MO CKOPOUYEHHS
3JI04MHHOCTI, 9K ICTOPUYHO MIHJMBOTO i HABITh KJIACOBOTO SIBUIIA — 1€ JIUIIIE TTeBHI
eTary Ha MUIXy il meBHOI JIiKBigalii y MaiitbyTHbOMY PEBOJIIOIIITHO-TpaHc(hopMOBa-
HOMY CYCIHIJIBCTBI (COIiasti3mi, KOMyHI3Mi), B SKOMY ITiJ[ TIOCJIIOBHUM HATIOJIETJINBUM
BIJIMBOM MOTYTHIX COIIQJIbHUX TIEPETBOPEHDb <«BiIMALyTh», MOPOKYIOUN <IJISIMU
KarmiTamisMys, T100aJbHi MAaKPOPIBHEBI YMHHUKW, KOTPI Yepe3 Pi3Hi COMiaTbHO-TICH-
XOJIOTYHI MeXaHi3Mu (DOPMYIOTb Y MacOBiil, pynoBil, iHAUBiyaIbHill CBIIOMOCTI
JIIOJIEeN 3JIOUMHHY MOTHMBAIIIO 1 PI3HOMAHITHICTB 11 3JI0YMHHUX 1TposiBiB. Harnpukias,
y HporpamMHux JokymeHTax komyHictuunoi naptii CPCP nporosomysasnocs, 1o
OJIHI€IO 3 TOJIOBHUX 3aKOHOMIPHOCTEH colliaisMy i KOMyHiI3My € m0OyTOBE CKO-
pOYEHHSs, a MOTIM i JIIKBifaIlist 3JI0YMHHOCTI, IO Tependavae aKTHUBHY HMPAKTUKY
3amobiraHHs i MPOTH/IIT 3JI0YMHAM Ha 3araJbHOHAIIOHATLHOMY 1 CITEIiaJbHO-KPH-
minosorigromy piBHsix [1, ¢. 106]. Ykasytoun Ha ckaaaHicTsh mpoiecy 60poThOH 3a
JUKBIZIAIiI0 3JI0YMHHOCTI, PAJHChKI KPUMIHOJIOTH 3acTepirajin, 1o 6e3 HeoOXigHMX
€KOHOMIUHHUX, 1/1€0JIOTTYHUX, KYJIBTYPHO-BUXOBHUX, IIPABOBUX Ta 1HIINUX I1€PEyMOB
HEMOJKJIMBO BCEPI03 CTaBUTU HMUTAHHS IIPO 3MEHINEHHs, a TUM OiJIbII JIKBigallio
3109MHHOCTI. TyT 0cOOMMBO MKIAIMBUIT CyO'€KTUBI3M y NPUUHSTTI piniendb |2,
c. 138]. MaxpopiBHeBi YNHHWKN (TPUYWHA 1 YMOBU) 3JIOYMHHOCTI TIOB'SI3yBAJINCS
KPUMIHOJIOTaMH¥ 3 T iCTOPUYIHOI0 0OYMOBJIEHICTIO, [Ii€0 00’EKTMBHOTO 3aKOHY BiJCTa-
BaHHS CBIZIOMOCTI BiJl OYTTsI, 1110 3HAXOAUTH CBOE KOHKPETHE BUPAKEHHSI Y HASIBHOCTI
PI3HUX TIePEXNUTKIB MUHYJIOTO Y CBIZIOMOCTI 1 TIOBEIIHII JTIO/Iel (aHTHCOTTIaThHA €KO-
HOMiYHa, OJITHYHA, TOOYTOBA TEXHOJIOTIs, Je(eKTHICTh IIPABOBOI TEXHOJIOTI, IIPO-
6J1eMa CiIMEIHOTO BUXOBaHHS, KDUMIHOJIOTTYHIH BILUIMB IMITEPIaiCTHYHOI CHCTEMH Ha
colfiamiaM, IesKi comiaabHO-010JI0TiuHI, FeHeTHYHI JeTepMiHAHTH 3JI0YNHHOCTI TOIIO)
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[2, c. 51; 3, c. 56—175]. Tlornyk BUTOKIB IUX aHTHCYCIIIBHUX SIBUIIL, TIOB SI3AHUX HE
Jidile 3i 3JIOUMHHICTIO, BI/[PMBAB KPUMIHOJIOTIIO Bijl BUPIIIEHHSI HATaJAbHUX TTOTOYHUX
po0JIeM 3amobiraHHsT 3JIOYNHHOCTI, TT0 CyTi irHOPYBAaB JOCIIZKEHHST Oe3MocepeTHixX
NPUYKH i YMOB 3JIOYMHIB, He CIIPUSIB PO3BUTKY MPUKJIATHOT KPUMIiHOJIOTT, €3 sKoi
BOHA IepeTBOpPUJIACS JIUIIE YV «CUTHAJNI3yI0uy» HayKy, peKOMeH/allii gKoi 4acTo
Hocuym abeTpakTHUil Xapakrep. Ile OyB CBOEPIAHMI KyT, 3 IKOTO KPUMiHOJIOTIUHA
HayKa B YKpaiui it moci He Buiiniia. Ctae o4eBUIHOW TOTpeba y TEpeoIinili el
TPAJAUIIAHOL IJIsT PAJISTHCHKOI 1 OCTPAaSTHCHKOT KPUMIHOJIOTIYHOT T€OPii MOI0IaHHS
3JIOYMHHOCTI. Y 3B’SI3Ky 3 UMM TIPOTIOHYEMO 3BEPHYTHCS /10 HOBITHIX TEOPETHUHUX
PO3p0OOK 3apyOisKHUX KPUMIHOJIOTIB, 30KpeMa, Besmkoi Bpuranii i CIITA, He npeTeH-
JIyIOYM Ha IX JleTaJbHe OCBITIeHH. SIK 3a3HaYaeThCd B HAYKOBIil JiTepaTypi, 4acTUHA
3apyOisKHIX KPUMIHOJIOTIB B3arasii BiIMOBHUJIMCS BiJl TIOIIYKIB IPUYMH 3JI04MHHOCTI
SK Y COIHaJNbHII CTPYKTYPI CYCIiIbCTBA, TAK i B IIMOMHAX IHAMBIAYAIbHOI IICUXIKI
JIOIMHY, CTBEP/KYIOUH, IO BUSBJIEHHS MPUYUH 3JTOYNHHOCTI HE MA€E BEJIUKOTO
CEHCY, OCKIJIBKH JIKBIIyBaTH I[i TPUYMHI HEMOKJIMBO. Hema moTpebu mosicCHIOBaTH
3POCTaHHsI 3JIOYMHHOCTI, Kpallle 3HANTH 3ac00M, SIKi 3yNUHATH 1ie 3pocTanis. Tomy
rOJIOBHE 3aBJaHHs IOJISATa€ B TOMY, 00 3HAWTH HAHOLIBII eeKTUBHI MexaHi3Mu
COIiaJIbHOTO KOHTPOJIIO, TPUIIIAIOUN OCHOBHY yBary pallioHaJbHUM acleKTam
BHOOPY 3JIOYMHHOTO BapiaHTy MOBEMIHKH, SIKUM CJiJI MPOTUIISTH CKOPOYECHHSIM
MOJKJIMBOCTE BUYMHEHHS 3JIOUMHIB, MO iCHYIOTh y OTOUylodoMy cepenoButii. [leit
HOBUU Mi/IXi/l y OPUTAHCHKUX KPUMIHOJIOTIB OTPUMAB Ha3BY <«a/IMiHICTpaTHBHA KPH-
MiHOJIOTisT>, B OCHOBI SIKOI JIESKUTH TEOPis PallioOHATIbHOTO BUOOPY, a TAKOXK KOHIIEIIIIisT
3al06iraHHs CUTYaTUBHUM 3J10unHaM [4, ¢. 137—138]. Teopis paitionaabHOro BHOOPY
BUXOJAUTH i3 TOTO, 10 IHAMBIA, AKWiI BUOMPAE 3JI0UYMHHY IOBEAIHKY, HAMAra€ThCs
OTPUMATH MaKCUMaJIbHY BUTO/Y BiJ cBOIX jiil. ToOTO 3/I04MH € pe3yIbraToM peati-
3allii HasgBHOI MOKJIMBOCTI, @ TOMY il MiHIMi3allisl € MJISIXOM CKOPOYEHHS 3JI0YMHIB.
Iziei Teopii parioHaIbHOTO BUOOPY MOCIPUSIIA BUHUKHEHHIO HU3KHM T€OPETUKO-TIPHU-
KJIQJTHUX HATIPSIMIB (CTpaTeTiil), IKi MAalOTh €/[MHE KOPIHHS 1 11iJIi: TeOpid CTaHIaPTHUX
niit (Cohen, Felson); curyariiiite 3anobirants smountam (Clarke); teopist ycrase-
HUX Mojeseil 370unHiB Ta i, [5, ¢. 205-214], axi MokHa 00’€aHATH 3aTaJbHOIO
HA3BOIO0 — CTpaTerisi CKOPOUEHHST 3JIOUMHHOCTI (J1ai — cTpateris). Y CIpPOIeHOMY
BUTJISIZII cTpaTeTist — 1ie 00XifIHWiT MaHeBp BIINBY Ha KPUMIHOT€HHY CHUTYAIliio
IIJISIXOM, i3 OJIHOTO GOKY, OOMEKEHHsI/yCYHEHHST /il COIaJbHuX 1 (Qi3UYHUX YMOB,
CIIPUSATINBUX JI71sT (DOPMYBAHHS 3JIOYMHHOI MOTHUBAIlii, i1 peasizarii i TpoIOBKEHHST
3JIOUUHHOI JIIAIbHOCTI, a 3 IHIIOTO0 — MaKCUMaJbHe BUKOPUCTAHHA aHTUKPUMIHOTEH-
HOT'O MOTEHIialTy /Iep:KaBu, CyCIiJIbCTBA, FPOMa/] 1 HEBIMHHUH TONIYK HOBITHIX (41
MOJIEPHI30BaHNX ) 3aO0IKHIX 3aXO0/IiB.

Crparerisi CKOpOUeHHsI 3JIOUMHHOCTI GA3YEThCST HA TIEBHOMY <«KapKaci» BUXIIHUX
M0JI03KeHb (TIPUHITUIIIB), KOXKHUH 13 KUX, a TAKOK 1X Bapiallil I03BOJISTIOTh CTBOPIOBATH,
BIIMOBIZIHO /10 KPUMiHOI€HHOI 0OCTAHOBKM, KOMIO3MIII HOBUX CTpaTeriil i 3aX0/iB.

Crpaterig BUXOAUTH i3 MOCTYJIATY BIYHOCTI 3JI04MHHOCTI Y JIIOICBKOMY CYCIiJTh-
CTBi, a TOMY BOHA 3aJIMIIA€ OCTOPOHD «TJIMOWHHI MIPUYMHU JEJHKBEHTHOCTI, TOIIYK
AKUX 3a3/[a7IeTilb TPUpedenuii Ha posai» [6, c. 22]. E. /lopkreiim (E. Durkheim)
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[1CaB, 110 HEMAE TaKOIo CYCIIJIbCTBA, B IKOMY O y pisHuX (opMmax He crocTepira-
JIocst GIJIBIIT-MEHIIT PO3BUHYTOI 3/I04MHHOCTI. HeMae Takoro Hapojty, 4ust MOpaib He
nopytryBasiacst Ou moaerno. Ile o3Havyae, M MaEMO CKasaTH, 0 3JI0YUH HEOOXi/-
HUM, 10 BiH He MOsKe He OYTH, 1110 OCHOBHI YMOBHU CITIBKUTTS, sIKi MU 3HAEMO, HOTO
Jioriyaa ob6ymoBsieHicTb. OTske, BOHO HOpMaJibHe CYCIiabeTBO |7, ¢. 438]. HaBpsin
Y1 € CEHC MPOIOBKYBATH JaBHIO, TPOJAYKTUBHO CYMHIBHY JMCKYCiI0 CTOCOBHO IPH-
YMH 3J1a, 3/I0YMHHOI TIOBEiHKH, 3JI0YUHHOCTI, a TUM OiJIbII IIPOPOKYBATH ii OYTTS y
nepcrektusi. Ak cTtBepmxye B. C. OBUMHCHKUI, HAYKOBUI TIONTYK BUTOKIB, Y TOMY
YUCTi AeCTPYKTUBHOI TIOBE/IIHKY JIIOAWHY, 3yMTUHUTA HEMOXKJIUBO, TIPO IO CBi4aTh
ycmixu 6iotexHosorii [8]. CortiaabHe B JIFOJCTBI IPU3HAYEHO JJIsT KOPEKITii Giosoriv-
HOTO, TEHETUYHOTO B JIIOJIMHI, a TOMY Y JIOJICTBA € HaJlis, 1110 HAYKOBI PEBOJIOIIHHI
BIIKPUTTS PO3BIIOTH MihOJIOTIIO MTPO BiUHICTD 3JI04MHHOCTI. Pa3oMm i3 TuM y cyvac-
HUX KPUMIHATBHO TUHAMIYHUX YMOBAX HAUOLIBIN MEPCIIEKTUBHOIO € TaKa JAepPsKaBHA
KPUMIHOJIOTIUHA TIOJIITUKA, KOTPa 30Pi€EHTOBAaHA Ha CKOPOUYEHHS TTPOSIBIB 3JI0UMHHO-
CTi K MIJISXOM 3aTaJbHOEPKABHUX PETYJIOIUNX 3aXO0/IiB 100 YAOCKOHAJEHHS i
rapMOHi3aIlii CyCHiIbHUX BiJIHOCUH, OCKIJIbKYU JIWIIIE BOHW, HA HAII TOTJ/, 3/aTHI
y MepCHeKTUBl 3MEHITUTU KPUMIHOTeHHUH TOTeHIliasl 1 HOTo 3JI0YMHHI METacTasu y
CYCIIJIBCTBI, TaK 1 HATIOJIETTUBUM, MTOCTYTIOBUM, TPUBAJIUM 0OMEKEHHSM TTOOYTOBUX,
BYJIMYHUX, YIIPABJIIHCBKUX YMOB, SIKi 3a3/IaJI€Ti/[b YPaXOBYIOTbCA 3JOYNHIISIMU TIPU
BUMHEHH] 0aratboX, y TOMY YHCJI CUTyalliliHUX, 37I04MHIB. BrieBHeHwi, mo morm-
pIOBATU y CYCIIJIbCTBI CYMHIBHUI IIOCTYJIAT IIPO BiUHICTb 3JIOYMHHOCTI, HEJJOPEYHO.

[TpeBenTHBHA TOJIITHKA JIEP;KaBU Ma€ CTaTH BUPIIIAJIBHOIO B CUCTEMi 3aXO0/iB
110/10 3MIITHEHHSI 3aKOHHOCTI 1 TTpaBONoOpgAKy B kpaiuni. [le o3Hnauae, 1o 1inecnps-
MOBaHUI 1 Heoc1abieHni BILIMB Ha Pi3HOPIBHEBI 32 MacIITaOOM IIPUYUHU I YMOBH
3JIOYMHHOCTI 3000B’sI3aHi 3/iliCHIOBATH yCi TiIKM BJIaau (3aKOHOJaBYa, BUKOHABYA,
Cy/ZIOBa) HE3AJIEKHO, a T1e Iy’Ke BaKJIMBO, Bi/l MOJITUYHOI KOH TOHKTYPH. Tak, HampuK-
Jgaj, y cydacHii Benwkiii bpuranii mosiTuka, sika IMEHYEThCSI «3aKOH 1 MOPSIOK»
(Law and Order), Bk/IOYa€ MUPOKUI KOMILJIEKC 3aXO/iB COIIaJIbHOTO, PABOBOTO
XapakTepy, CIpSAMOBAHUX Ha YCYHEHHS aHTUCYCHLJIBHUX TTPOSIBIB 1 3JI0UYMHIB, 3HU-
JKEHHST MTOUYTTS CTPaxy Mepel 3JIOYMHHICTIO [, . 245]. [l KoMHOI 3 1UX TiIoK
BJIaJY 3AII00IraHHs Ta IPOTU/IIL 3JI0YUHHOCTI HEe € JOCTaTHbO IIPIOPUTETHUM HAIIPSI-
MoM. BepxoBna Pazia Ykpainu ocTaHHIMU poKamMu TPUHHSJIA HU3KY TTPEBEHTUBHUX
3aKOHIB II0/I0 OKPEMUX BUJIIB 3JIOYMHIB, a 3aKOHY PO 3arobiraHHs /TIpodIiJaKTHKY
3JIOYMHIB /IO 1[LOTO Yacy He po3pobJieHo. BicyTHICTIO MOMTHYHOT BOJI TOSICHIOETHCST
Te, 10 JepsKaBHi KOMILIEKCHI IporpaMu 60poThOM 31 3JI0YMHHICTIO, TPURHSATI IIPOTS-
rom 1993-2017 pp., samumuancs He BUKOHaHUMA. KpuMiHaTbHUM TTpOIiecyanbHIM
KozekcoM Yipainu 2012 p. OyJa ckacoBaHa CJIi190-Cy0Ba MPOMIIAKTHKA 3JI0YNHIB,
sIKa 3aJIydasia 0 3ao0iraHHst 3JI0YMHIB MTUPOKE KOJIO JIEPKAaBHUX OPTaHiB, OPTaHiB
MICIIEBOTO CaMOBPSIIyBaHHsI, TPOMaJICbKIX OpTraHisaIliil, mocagoBux ocib, rpoma-
CBKiCTb, Gi3HeC, CBIIOMMX TpoMajsiH, 06’eaHanb Ta iH. [9, c. 23-30].

PeaJtizaiiist IpeBeHTUBHUX 3aX0/iB OGe3eKH, KOHTPOJIIO HaJl 3JIOYNHHICTIO 1OB -
3aHa 3 MEeBHUM OOMEKEHHSIM TIpaB, CBOOO JIIOJUHU i TPOMAASHUHA, BTPYYaH-
HSM y iX 0COOMCTE JKUTTs, MO BUKJUKAE Jesske 3aHenoKoeHHs. [1.-A. AmbOpexT
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(P-A. Albrekht) B ozniii i3 cBoix mpaipb HaBoauTh adopusm: «CBobOIa BMUpAE
pasom i3 Gesnekoio» [12, ¢. 10]. I. Crenginr (G. Standing) sasnauae, 110 KoK
CUCTEeMa CTEKEHHsI CTa€ BCe OIJIbII BUTOHYEHOW, TO OL/IbIlle HEOPAWHAPHUX MPO-
CTYIKIB MOKHA TIOMITUTH i HaBiCUTH Ha HUX corfianbhuii sipavk [11, ¢. 259]. [iiicHo,
pilyYnii y 10CATHEHHI e(heKTUBHOCTI CTpaTerii BIUIMB TPOMaJICHKOI JYMKH TTOTPeOyeE
PO3IIUPEHHS MOBHOBAKEHD TOJIIIiT, CY/IiB, NEHITEHITIaDHUX YCTAHOB, MOCUJIEHHS KPU-
MiHAJIbHO-TIPABOBOTO i KPUMiHAJIBHOTO IIPOIECYaJbHOIO TUCKY HA ITPaBOCBI/IOMICTD
IPOMaJIsiH 1 0COBIMBO 0CI0, CXUIBHUX 10 CKOEHHS HACUJIBHUIIBKIX, KOPUCINBO-HA-
CUJIBHUIIbKUX, CTATEBUX 3JI0YMHIB (aKTUBI3allis Mpollecy KpuMiHasli3allii i mezasmisa-
11i1, TOCUJIEHHST TIOKaPaHHsI 3a JIesIKi BU/IM 3JI0YNHIB, PESKUMY BiZIOYTTsSI IOKapaHHS y
BUJIi TI036aBJIEHHS BOJIi, KOHTPOJIIO 32 0cobaMu, siKi BiOy i mokapaHHs Ta iH.). Tomy
TypboTa 1po Ge3IeKy, Mpo mnpasa i cBOOOAN JIOANHU MaiOTh OyTH 36aIaHCOBAHUMM
3 MOKJINBUMU HETATUBHUMHU COIIQJIbHUMM HACJIiIKAMU.

OnTuManbHICTh CTpaTerii BUSHAYAETHCS aIeKBATHICTIO TIPEBEHTUBHOTO BILJIUBY
came Ha GesrocepenHi, HAWOMMKYI TIPUYNHU i YMOBY 3JI0YMHIB, TOOTO Ha Ti Mare-
piaJibHi 1 IyXOBHI peasibHi 00CTaBUHMU, SIKi MOCTIHHO KPUMiHAJIbHO MOTHUBYIOTH Y1
CTAHIAPTHO CUTYAaTHUBHO MPOBOKYIOTH, 200 TUIIOBO BUKOPUCTOBYIOTHCSI 3BUYATHUMIU
3nounHisiMu. Ilo cyTi, MoBa iie 1Mpo BIJIMB Ha NPUYMHM IOSBU 1 iCHYBaHHS 1HUX
obcraBuH (yMOB), npuBabIMBHUX A1 KpuMiHaxitery. Mucrenrso cy6’ekra 3amodi-
TaHHS 3JI0YMHIB TOJSATAE Y TOMY, — MUCAB AUPEKTOP KPUMIHOJOTIYHOI MTKOJIW TIPH
Momnpeanbcbkomy yaiBepcuteri M. Kaccon (M. Cusson), — 1mo6 pe3yabraTuBHO
BILUTUBATH Ha HAUOIIBIN «yPasauBy» /Ui PYHHYBAHHS JTAHKY MPUIUHHOTO JIAHITIOTY.
BisbIir [01i1bHO, 32 FIOr0 CJIOBaMU, 30CEPEINTH 3yCHILISA Ha Ge3rocepeHix i curya-
MIHHUX TPpUYMHAX U yMOBaX 3JI0YMHIB, Hi’K PO3MOPOITYBAaTH CIIPOMOTH Ha IOITYK
TaK 3BaHWX TJIMOMHHUX COMIaJbHUX i GiONCUXiYHUX (haKTOPiB, CIPUATIUBUX 10
3JIOYMHHOI MOBEIIHKNA. 3HANTH PillleHHSI ONTUMAJIBHO aJarToBaHe 10 HUX Oesmnoce-
peziix 06CTaByH, M0 BUSIBJISIIOTHCS 1 KOHKPETU3YIOTHCS 3 IOTIOMOTOI0 KPUMiHOJIO-
TiYHOTO aHami3y, i € haxoBUM MpodecioHaTI3MOM SIK TEOPETHKIB, TaK i PAKTUKIB
[6, c. 22-24].

OpranizaiiiiHolo 0CHOBOIO PO3POOKM 1 peaizallii mporpam i miaHiB 3amobi-
raHHs 3JI0YMHAM Ha OYIb-SIKOMY YIIPaBJIHCHKOMY PiBHI € KOMILIEKCHMI TiIXiI,
IIOJI0 TIOHSITTS, CTPYKTYPH, 3aBJIaHb, 1iJell Ta iH. SKOT0 iCHYIOTh Pi3Hi TOUKU 30PY
[12, c. 21-28]. KomrmurekcHuit miaxia stk miaxia 6aratocy6 eKTHUN i 6araToIiIboBuil
noTpeby€e BU3HaueHHsT HAOOPY THX crienndivHNX 3aX0/1iB i 3ac00iB BILIMBY Ha CIIPH-
SATJIMBI 3JI0YMHAM YMOBH, SIKi 37aTHI 3 HAHOLIBIIOI ONTUMAJIBHICTIO 3a6€31eUnTH
JIOCSITHEHHS T[JIEH, M0 CTOSATH Hepel ¢y’ ekraMu 3armobiskHOI AisibHoCTi. Criporry-
104, MOJKHA 3a3HAYUTH, 10 KOMILIEKCHICTD Tependadae 00’ €KTUBHO-CYO €KTHBHMIT
Habip 00’€/IHAHNX EIHICTIO 3aBJAaHHS i METOK PI3HOPIAHUX 3aMO0IKHUX HATIPSIMIB
(cTpareriii) 3 iX 3axo/iaM", i SKi Pa3oM CTAHOBJISITh €/IUHE Ilijie — Ty UM IHITY
KOHKpPETHY TpUKIaAHy ctpaterio. Crig 1ogath, 1Mo KOMIIEKCHUH TAXiJ 10 BUPI-
HmeHHs TpobJieM 3JI0YMHHOCTI TIOTpeby€e He IMPOCTO BKJIIOUEHHS B YMCIO Cy0'€KTIB
3armobiraHHs 3JI0YMHAM TIPEJCTABHUKIB PI3HUX Tasyseil, a i po3poOJIeHHST HUMU
CBOIX MPUKJIQJHUX METOAUK BILIMBY HA KPUMIHOTE€HHI YMHHUKH, 10 MOKYTb OyTH
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BUKOPHUCTaHI IK KOMOIHOBaHI 3aX0/ Y 3/IHCHEHHI TOrO YK iHIIOIO HAIIPSMY B KOMII-
JieKcHOMY HabGopi cTpaTerii.

st cydacHol Teopii CKOPOYEHHST 3JI0UMHHOCTI XapaKTePHUMHU € METO/10JI0-
TIYHUN TUTIOPAJi3M, PEISTUBI3M, eKJIeKTU3M 0araThOX KOHIIENTYaJbHUX ITiIXO/IiB
JIO TIOSICHEHHS il TPUYMH 1 yMOB, a TaKOX METOiB BIINBY Ha Hel. [IpuitHgaTHi y
MesKaxX 3aKOHHOCTI 3armoOiKHI HAIIPSIMU, 3aXOAM 1 3ac00H, SIKi BHOCSTH IIO3UTUB Y
CKOPOYEHHST 3JI0OYMHHUX TIPOsiBiB. HallOiIbI SICKPaBUME 32 CBOEIO 3MICTOBOIO KOH-
TPACTHICTIO € TeOPis PalioOHAILHOro BUOOPY 1 Teopist coLiaIbHOTO (€KOHOMIYHOTO)
nerepminiamy. Teopist pamioHaabHOTO BHOOPY IPYHTYETHCS HA TPUIYIIEHHI, 10
parioHaJbHMI 1HAWBIA, BIJIBHO 0OMpaOUM 3JIOYMHHWII BapiaHT MOBEAIHKM, HaMma-
ra€ThCst 37100yTH MaKCUMaJIbHY BHUTO/Y BiJl CBOIX Jill, OCKIJIKM 3JIOYMH HIKOJIU HE
OyBae GesrysauM. PileHHs iHAMBIAA, SIK IIPABUJIO, 3aJI€5KUTh BiJl KOHKPETHOI CUTYa-
11ii, MiCIIs1, yacy, OTOYYIOUOTO CEePe/IOBUIIA, HASIBHOCTI PEaIbHUX MOKJIMBOCTEN K JI71s1
YCHITTHOTO JIOCATHEHHS 33J[lyMaHOTO 3JIOYMHHOTO PE3yJIbTaTy, Tak i /711 YHUKHEHHS
3aTPUMaHHs, 10 Tepeadadae B IiJIOMY iHIIN MiAXOAM 0 CKOPOYEHHS 3JI0YUHIB —
BIIJIMB HA 30BHIIIHI MOXKJINUBOCTI, YMOBHU, CIIPUSATJINBI JIJIsT BANHEHHS 3JIOUMHIB, 1 HA
CBIZIOMICTb SIK MOTUBOBAHOTO, TaK 1 iHTeIeKTYaabHOTO 3j04uHIld. 1li MmeTonosoriuni
3acajii CTparerii, He TOPKAIOYKCh IMUPOKKUX COIAJbHUX MTPOOJIEM 3II0YMHHOCTI, CTAJIM
KEPIBHUMU IIPU CTBOPEHHI HUBKH IIPUKJIAJHIX METOAMUK 3aII00iraH s, CIPSIMOBAHUX
Ha JOCATHEHHSI PeaJibHOrO TPAKTUYHOTO Pe3yJbrary y 6opoThOi 3i 3JI0UMHHICTIO
(/1. Tapamang (D. Garland) HasBaB ix «IOBCSKIEHHUME KPUMiHOJIOTisIMI» ). JIFOICTBO
Ma€ TIpaBo i TIOBUHHO OJIEP/KyBaTH TIepeMOry y 1iil 60poTh0i, a He 3aiiMaTit 06paHy
MO3UIIiI0, TTOCUJIAI0YNCHh HAa BIYHICTH 3JIOUMHHOCTI, MO MTEBHOIO MipOIO BUITPAB/IOBYE
3JIOYMHHICTD 1 3JIOYMHILIB.

Teopist corianbHOTO (EKOHOMIYHOTO) A€TEpMiHI3MY Y MiAXOII 10 MPobIeM 3710~
YUHHOCTI CKOHIIEHTPYyBaJa yBary Ha TONIYKaX B3a€EMO3B'SI3KYy 3JIOUMHHUX MPOSBIB,
HEraTUBHOI JIMHAMIKU 3JIOYMHHOCTI 3 EKOHOMIYHOIO CTPYKTYPOIO CYCITIJIbCTBA, PUHKO-
BUMHU BiJIHOCHHAMH CY4aCHOTO KarliTaii3My, T71006ai3alli€io, TEXHOIOTI3alli€l0 PUHKY
npani ta iH. I3 Touku 30py NOCJIIJIOBHUKIB 1i€] TEOPil «I10JIITEKOHOMIi 3JI0OUMHHOCTI»,
3aBJaHHs KPUMIHOJIOTIB HOJISATa€ B TOMY, MO0 MOCHIUTHU HOJITOJOITYHII aceKT
CBOIX JIOCTIKEHb, 3aCTEPETTU CYCHIJIBCTBO BiJl MOKJINBUX HETATUBHUX HACTIKIB
ITOMUJIKOBOT €KOHOMIYHOT MOJIITUKHU, CITPOTHO3YBATH TOJAJBIITNAN PO3BUTOK KPUMi-
HaJIBHOI CUTYaIlil B KpaiHi i po3poOMTH HAWOIIBIN Pe3y IbTaTHBHI 3aX0/I1 3a1100iraHHsI
[5, c. 152]. [lonamo 10 115010: Gy/Ib-siKa MPUKJIAIHA CTPATErist MOKE MAaTH IIaHC Ha
JIOCSATHEHHS TPUBAJIOTO YCITIXY, CTUPAIOYNCH Ha 3aTajbHOCOIAIbHI 3aX0/I1 3HIKEHHS
KPUMIHAQJIBHOTO CTAHY B CYCIIJIbCTBI.

OmHi€io 3 TaKUX CTpaTeriii, sika OyIyEThCS HA 3a3HAYECHNX METOJOIOTTIHUX 3aca-
Jax i peKOMeH/I0BaHa /IS HAIlIOHAJIBHUX MPAKTUK 3armobiranus 3mounHaM CboMUM
kourpecom OOH i3 3armobiraHHst 3JI0YMHHOCTI Ta MOBOJKEHHS 3 IPABOIIOPYITHUKAMI
(1985 p.), € cTpaTerist 3MeHIIeHHsT MOKJINBOCTEN BUNHEHHS 3JIOYMHIB SIK CKJIaZ0Ba
YacTUHA cTparerii CKOpodeHHst 3j0urHHOCTI. 1o cyTi, BoHa siBJIsie cOO0I0 TaKmii
HAIPsIM 3arobiraHHs 3JI0YMHAM, SKUM Iepe0adacThCs: MiHiMi3alis HasBHOCTI Ha
MiCIIeBOMY PiBHiI 30BHIIITHIX YMOB, XapakTepHUX (/laJleKO He BCiX) BU/IIB 3JI0YMHIB;
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MiIBUIIIEHHS PiBHS PU3WKIB /IJIS 3JIOUUHILIB; MMOCUJIEHHS TTUIBHOCTI TPOMAJISH; TIpe-
BEHTHUBHE NTAPTHEPCTBO MiX TOJIIIIEI0 1 HACEeJEeHHSM; I1i/[BUIIIEHHS KOOP/IMHAILi1 i B3a-
eMOIiT MK BifOBiiHUMY cy6'eKTaMu 3arm00iKHOT [istTbHOCTI (BJIa/1a, TPAaBOOXOPOHHI
opraHu, TPOMaJia, TPOMaJIChKI OpraHi3ailii, OKpeMi rPOMaJIsTHN ); 3BYKEHHS JIePKABHOI
MOHOIIOJIT KOHTPOJIIO HaJl 3JI0YMHHICTIO; PO3IIUPEHHST iHAYCTPii MPUBATHOI Oe3ImeKn
TOI0. 3HAYEHHS PO3TJISZLYBAHOI CTPATETii MOJISITaeE B TOMY, 1110 BOHA HA/A€ Cy0 €KTaM
3a1001KHOI AiSIBHOCTI 1HIIIATUBY Y BU3HAYEHH] CTAHAAPTHUX [Iiil 3JIOYMHI[B Y THIIO-
BUX Ge3Mocepe/IHiX YMOBAX, CTaHy 3aXUINEHOCTI MaTepiabHUX 00 €KTIB MOCITaHH,
BY3JIOBUX TIYHKTIB, /€ JIIOAN TIepeOyBatoTh MMijl Yac POOOTH UM BiIMOYMHKY, a TAKOXK
CTBOPEeHHI Oe3mocepeIHboro cepepoBuina Ast mpoxkusanus. OTxke, 6esmocepeni
YMOBU — 1€ peajibHi, KOHKPEeTHi (pparMenTn MifiCHOCTI, TIPe/IMETH, BUJIN, HEJIOCKOHA-
JIOCT1 iH(PACTPYKTYPH 30BHINTHBOTO CEPEIOBUTIIA 1 3aXUIEHOCTI JIO/IEi, COaTbHUX
IIHHOCTEM, MaiiHa, HAgBHICTh SKUX YPAXOBYETHCS 3JOYMHILIMH, TTpodecionamizye ix
3JIOUMHHY JiSUTbHICTD (HABUYKY, 3JOYMHHUN iHCTPYMEHTapiii, 3ac00M 3aXUCTy Bij
3aTPUMaHHsI TOIIIO ), TIPUBAOJIIOE HACTYITHE MOKOJIHHS 3JIOYMHITB. Tak MPOJOHTYETHCST
3nounHHicTh. [Ipupoaa, 0O6CTaBUHM YK JIOANU CTBOPIOIOTH Ili YMOBH — MOSKJIMBOCTI
JUIS CIIPUTHUX 3JI0YUHIIB, TOGTO BOHM (YMOBM) MalOTh CBOI IIPUYUHE. 1X 0OMeKeHHs
11 yCyHEHHS 1 € piBHEM IMPEBEHTUBHOI JiAIbHOCTI B JIepKaBi Ta KyJBTYpH 1i CIIpUii-
HATJMBOCTI rpomajisHaMu. [0Jl0BHe — BUSBUTH 1 32 JI0IIOMOTOI0 KPUMiHAJbHOTO
aHaJi3y YiTKO i OCTYIMHO cPOPMYTIOBATH JJIsT MiCIIEBUX MPAKTHYHUX BUKOHABIIIB
00’ekTH 1 3ac00M X MPEBEHTUBHOTO BILUINBY, HOPMATHBHE Ta iHIIle pecypcHe 3abe3ire-
yenHs1. Habip mpeBeHTUBHUX HAIPSIMIB i3 IX KOHKPETHUMU 1 PeabHO 3/[1iICHIOBAHUMU
3axo0/laMU CTpaTerii 3MEeHIIEeHHSI MOXKJIUNBOCTEH BUYMHEHHS 3JI0YMHIB 3aJ€KUTH BiJ|
CKJIQJTHOCTI MiCIIeBOI KPUMIHAJIBHOI cUTYallil. 3pa3KOBOIO CTPYKTYPOIO TaKUX HAIIPS-
MiB €: IIPEBEHTUBHE NATPYJIOBAHHSI HA MICIIEBOCTI; TPUKJIAAHI 3aX0J1 TeOpil po3-
OUTUX BIKOH; IPOTPaMK CYCIACHKOTO CHOCTEPEKEHHST; MapKyBaHHs TOBapiB i peuei,
Ipe/IMETIB; BUKOPUCTAHHS CYYaCHUX TEXHOJIOTINH Oe3nexkn (cUTHAJ3aIlis, Bigeo- i
JIpoHOCTIOoCTEpeKeHHd, [HTepHeT i Teseindopmartis); kaprorpadyBaHHs 3JI04NHHOCTI;
BUKOPUCTAHHS IITYYHOIO IHTEJEKTY, POOOTOTEXHIKK Ta iHIINI JOCITHEHHS y Pi3HUX
rajiy3six 3HaHb, sIKi MOXKYTbh OyTH BUKOPHCTaHi y 3amobiraHHi 3JI0YHHIB — «PUHOK
60poTHOM 31 BIOYMHHICTIO YeKa€e CBOIX mianpuemiisy» [13, c. 16].

Bucnoexu. CkiiajioBoi0 4aCTUHOIO COIHAJIBHOT TOTITUKK OY/ib-sIKOI JepKaBH,
y TOMY 4uCJIi ¥ YKpaiHu, Ha Cy4aCHOMY eTalli PO3BUTKY € CTPaTerisi CKOPOUEHHS
3JIOYMHHOCTI, 260, SIK ii iHaKIIe IMEHYIOTh, CTPATEriss KOHTPOJIIO HaJl 3JI0YMHHICTIO,
(OYHKIIOHAIBHUM [PU3HAYEHHAM SKOI € He JiKBizamis ii rimmOMHHUX TPUYMH i
YMOB, a 3HWKEHHS KPUMIHAJIbHOTO MMOTEHIialy Y CYCIIJIbCTBI MIJISIXOM CKOPOYEHHSI
yMOB Horo nposiBiB. Teopisd 3a3HaueHOi cTpaTerii IPYHTYETHCST HA MEBHUX BUXIJIHUX
3acajiax, a came: 3JIOYNHHICTh — SBUIIlEe BiUHE, CyCIIJIbHO HOPMaJbHE, ITi/IJIA€ThCS
IIPEeBEHTUBHOMY BILJIMBY; IIPEBEHTUBHA TOJIITHKA JiepKaBU MA€ CTaTH JOMiHAHTHOIO
B 11 CyCHIJIbHIH TTOJIITUTII; peasti3allisl MPeBEHTUBHUX 3aXO[iB Y Jlep:KaBi MOB sI3aHa
3 00OMeKeHHSAM IIpaB i ¢BOOO JIIOAUHK 1 rpoMaAsHuHa; 06’€KTOM 3a100iKHOTO
BIUTMBY € 0Oe3Iocepe/IHi MPUYMHI i YMOBH, SIKi TIEPEAYIOTh 3JI0YMHHUM TIPABUIIAM;
KOMILJIEKCHUI THAXIA 711 po3poOKu i peasizaliii 3axoiB 3armobiraHHs 3JI04NHAM;
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METO/IOJIOTIYHOI0 OCHOBOIO CTpaTerTii € TII0paii3M 1 PeJaTUBI3M KOHIIENTYaJ bHUX
MiZXOIB 710 TPOOJIEM 3JI0UMHHOCTI; TIPUKJIAHA CIIPSMOBaHicTh crpaTerii. OHieo 3
MPUKJIAJHUX «KPUMIHOJIOTIN TTOBCSKIEHHOCTI» € CTpareris 3MeHIIeHHS MOXKJINBO-
cTell BYMHEHHSI 3JI0YMHIB SIK CTPYKTYPHUiIT Habip KOHKPETHUX HAMPSIMIB i 3aXO/IiB,
CIIPSIMOBAHUX Ha OOMEKEHHsT yMOB (MOJKJIMBOCTEN ) BUNHEHHST 3JI0YNHIB.
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Theoretical and Applied Fundamentals of Crime Reduction Strategy: Current Experience
and Prospects

The paper considers theoretical and applied fundamentals of the modern crime prevention strategy,
evaluation of experience and prospects of implementation of it in Ukraine. Namely, the obsolete traditional
post-Soviet criminological theory of combating crime is under discussion. In light of this, it is proposed
to examine the latest theoretical developments of foreign criminologists, in particular, from the United
Kingdom and the United States.

The author points out that the modern theory of crime reduction encapsulates methodological
pluralism, relativism, eclecticism of many conceptual approaches to explain causes and conditions, as
well as methods of influencing crime. Rational choice theory and social (economic) determinism, the
most significant as follows from their content, have been considered. Rational choice theory is based on
the assumption that an individual who freely chooses a criminal conduct tries to produce the maximum
advantage of his/her actions. With reference to the problems of crime, the theory of social (economic)
determinism focuses on finding correlations between criminal manifestations, negative dynamics of crime
and economic structure of society, and market relations of modern capitalism.

The author concludes that the strategy under examination is a crime prevention course, which
provides for minimization of the presence at the local level of external conditions for common (but not
all) types of crimes; increasing the level of risks for criminals; enhancing the watchfulness of citizens;
preventive partnership between the police and public; diminishing the state monopoly on crime control.

The paper suggests a structure of preventive ways of strategy aimed at reducing the opportunities of
crimes, namely: preventive local patrolling; applied measures of the broken windows theory; neighborhood
watch programs; labeling of goods and things; use of modern security technologies; crime mapping; use of
artificial intelligence, and other achievements in various areas of expertise.
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KPUMIHAJIbHE ITPABO TA KPUMIHOJIOrIA
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CYCINIAbHO HEBE3INEYHI HACAIAKU KPUMIHAABHUX
IMPABOINOPYLUEHb, 5AKI BUMHAIOTHCA
Y COEPI MEAMYHOI AIAABHOCTI

Jocnioxceno 3a0uunu ma KPUMIHAIOHT NPOCMYNKU, SKI GUUHSOMbCSL 8 MeOuunill cepi. Bemanos-
JIeNO, W0 3A1eACHO 610 Cnocody Qixcauii cycniivio nebesneunux Hacrioxie MeouwHux npasonopyuens y
KOHCMPYKYIT CKAAOY KPUMIHATLHOZ0 NPABONOPYULEHHI YCl 6KA3AHT HACTIOKU MONCHA KIACUDIKYSAmu Ha
6i0n06ioni zpynu. /losedeno, wo UKOPUCTIAHHS OUIHOUHOZ0 NOHSIMMS <MANCKL HACLIOKU> 6 MEOUUHUX
NPABONOPYUEHHX € 00 EKMuUEHoN Heobxionicmio, sxa adekeamno eidobpalcac cneyudixy wkoou, sxa
3an00i0emves 00°€kmy KPUMIHALLHO-NPABOBOL OXOPOHIL.

KirouoBi cioBa: KuTTst Ta 370poB’st 0cOOM; MEIUYHI PABOIOPYIIEHHS; CYCIIBHO HebesneuHi
HACJI/IKY; TSKKA IIKOJA; ATPOT€HHI 3aXBOPIOBAHHS; TiJIECHI YIIKO/KEHHSI.

Ipunuax C. B., xaugunat IOpUINYECKUX HAYK, OIEHT Kadeapbl yrosoBHOro mpasa Ne 1,
Hanuonanpubelil 1opunyeckuil yausepcurer uMenu fpociaasa Myzaporo, Ykpanna, . XapbKoB.
e-mail: s.grinchak1974@gmail.com ; ORCID: 0000-0001-6858-9104

OO01EeCTBEHHO ONACHbIE MOCAEICTBHA YTOJOBHBIX NPAaBOHAPYIIEHHUI, coBepIaeMbIX B cdepe
MeIUIMHCKOM /IeSITeIbHOCTH

Hccnedyiomes npecmynienus 1 yz0108Hble NPOCMYNKU, Cosepuidemvle 8 MeOUuUNcKoi cgepe.
Toodueprusaemcs, umo @ sasucumocmu om cnocoba Qukcauuu 0OUECMEEHHO ONACHBIX NOCACOCMBEULL
MEOUUUHCKUX NPACOHAPYUEHUT 8 KOHCIMPYKUUU COCMABA Y20JI08HOZ0 NPABOHAPYUEHUS 6CC YKAIAHHDIC
NOCACOCMEUSL MONCHO KAACCUDUUUPOBATID 1A COOMBEMCMEYIouue 2pynnvl. /[okasvieaemcst, umo ucnoin-
306aHUe OUCHOUH020 NOHSAMUSL <THANICKUE NOCACOCMBUSL> 6 MEOUUUHCKUX NPABOHAPYULCHUSX AGILACTNCSL
006eKmuUsHOL He0OX00UMOCIIBIO, KOMOPAs A0eKeamio ompajcaem cCneuupuky epeoa, NPuuunsemozo
00BeKmY Y20106HO-NPABOBOTL OXPAHDL.

KioueBbie cioBa: JKU3Hb 1 37I0POBhE YETOBEKA; MEAUIIMHCKYE MTPABOHAPYIICHIS; OOIIECTBEHHO
OIACHBIE TIOCJECTBUS; TSUKKIIA BPel; STPOTeHHbIe 3a60JIeBaHN; TEJIE€CHbIE TIOBPEKICHNU.

Bcmyn. KpuMinaibHO-TIpaBOBA OXOPOHA JKUTTS Ta 3/I0POB’S JIOAUHU € TIPio-
PUTETHUM 3aB/IaHHAM JiepP:KaBu, TOMY aJleKBaTHA MPOTU/IS KPUMiHAJIBbHUM IIpa-
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BOIIOPYIIEHHAM, SKi BUMHSIOTbCS B MeAMUHIi cdepi, € HaraJbHOIO MOTPebOOoI0
KUTTENISIBHOCTI CYCITLTBCTBA.

Ananiz ocmannix docaidycens i nyonikayiu. JlocaiikeHHs npobaeM Kpu-
MiHAJBHOI BiAMOBIAAbHOCTI 3a MEJAMYHI MPABOMOPYIIEHHS OYJIU MPEIMETOM
HAyKOBMX MyOJiKamiii TaKUX Cy4aCcHUX BITUM3HSHUX ydeHux, sk: A. O. Baiiga
(A. O. Baida), O. O. Bosogina (O. O. Volodina), B. O. Tauemoxk (V. O. Hatseliuk),
A. B. Topuocraii (A. V. Gornostay), O. O. Iyzopos (O. O. Dudorov), C. P. [lyruak
(S. R. Dutchak), B. B. Emenpsinenko (V. V. Iemelianenko), 1O. O. Kyuep (Yu. O. Kucher),
O. C. ITapamonona (O. S. Paramonova), I. M. @ins (I. M. Fil), M. 1. XaBponiok
(M. I. Khavroniuk) ra in. [TopiBHsAIBHO-TTPaBOBHIT aHATI3 IX TOTJISIIB Oy/le HaBee-
HUI HUOKYe. Y 3apyOiKHii JiTepaTypi TaKOK IPYHTOBHO JOCJIKYBAIUCS MTUTAHHST
JIIKapChKO1 TTOMUJKUA B MEAWYHIN MPaKTUIll Ta 11 KPUMiIHAJIBbHO-IIPABOBOI OI[IHKU
(S. Ost) [1]. Tako:x BapTO 3ayBaskKUTH, IO OCTAHHIM 9aCOM UYMMAJIO YBaru iHO3eMHi
HAyKOBII TPUALJISIOTh aHAJII3y HAI[IOHAIBHUX Ta MI>KHAPOJIHUX ACIIEKTiB TPAHCIIJIAH-
targiiinoro Typusmy (T. Adido [2], A. Serebrennikova, N. Kala ra in. [3]). Onnax Bka-
3aHi nparfi B GiIbLIIOCTI CBOIN MPUCBAYEHI MUTAHHAM KPUMIHAIBHOI BiAOBIaIbHOCTI
3a OKpeMi MeJIMYHi [TPaBOIOPYIIEHHS, TOXK CUCTEMHUI aHaJli3 TaKUX 1TPaBOIIOPYIIEeHb
31e01JIbIIOTO 3a/IMIIAETHCS 11032 YBATOIO JIOCIIIHUKIB.

Memoro 11i€i cTaTTi € KOMILIEKCHE JOCJI/KEeHHS CYCIIBHO HeOe3MeqHUX HACII /-
KiB MeJIMYHUX TIPaBOOpyIieHb. [Ijist boro HeoOXiaHo: 1) BUABUTH yci criocobu (hik-
cartii cycriJibHO HeGe3MeuHNX HACIKIB MEANYHHUX MTPABOTIOPYIIEHD Y KOHCTPYKII
CKJIQJly KPUMiHAJbHOTO MPABOTOPYIIEHHS; 2) MPOBEeCTH KJacupiKallito BKa3zaHUX
HACJIKIB 3aJIeKHO BiJ crocoly ix ikcartiii; 3) BCTaHOBUTHU JOIIJbHICTh BHKO-
PUCTaHHS OI[IHOYHMX IOHATH Yy XapaKTEPUCTUI 00’'€KTUBHOI CTOPOHM MeIUYHUX
MIPaBOTIOPYTITEHb.

Buxnao ocnoenozo mamepiany. Y posuini I1 Ocobausoi vactuau KK Ykpa-
iHM 3aKpilJIeHO HU3KY HOPM, sIKi TiepesbadaloTh KpUMiHAJIbHY BiAMOBIAAIbHICTD
3a Me[MuHi npasonopyiieHHs. /lo HUX, Ha Hally JAyMKY, BapTO BiJIHECTU CTaTTi
131, 132, 138, 139, 140-145. YkasaHi MeaWuHi 3JIOYNHU Ta KPUMiHAJbHI MPO-
CTYTIKH 32 OCOOJMBOCTSIMU KOHCTPYKIIT € ab0 3 MarepiabHuM, abo 3 (hopMaTbHUM
ckyaaMu. MeanaaUMY TPaBOTOPYIIEHHSAMA 3 MaTePiaJTbHUM CKJIAIOM € JTiTHHS,
nepexbaveni crarramu 131, 138, 139, 140—-142, 145. Illomo 4. 1 cr. 139 Ta 4. 1
ct. 142 HeobXigHO 3pOOUTH TaKe MOICHEHHS. Y X HOPMaX MAEThCS PO «AeHiKTH
Hebe3MmeKn», Jie MisTHHS He 3aBJa€ PeajbHOi MKOAM 00’€KTY MOCITaHHs, OJHAK
CTaBUTH HOTO TPH IIbOMY B HeOE3IeKy 3aloIisTHHS TaKOl MKOANU. 3a TaKOl 3arpo3u
HOPYIIYETHCS CTAH 3aXUINEHOCTI, Oe3IeKU CYCILIbHUX BiIHOCKH, IIOCTABJIEHUX il
OXOPOHY KPUMIHAJIBHOTO 3aKOHY, Oe3TeuHi yMoBH iX (hyHKIioHyBaHHs [4, c. 945].
3a 0coOJUBOCTAMYU KOHCTPYKITIT «IeTiKTH HeOe3MmeKn» HAyKOBISIMU PO3TJIsijia-
10ThCst 200 K MarepianbHi, a00 K GopMasbHI YK yCiueHi CKIaau KPUMiHAJIbHUX
[IPaBOTIOPYIIIeHb, a B OKPEMUX BHIAJKaX HABITh sIK OCOOJUBUN PiI3HOBUJ CKIIA/IiB
KPUMIiHAJBHUX MTPABOTIOPYIIeHb. 3BayKAl0OUM Ha JOCTATHI HAYKOBI TOPOOKH 3 1[bOTO
NUTAHHS, JIUIIE 3a3Ha4y, MO S MATPUMYIO TUX YUEHUX, SIKi AeJiKTH Hebe3neku
PO3TJISZAI0TD SIK PI3HOBU/L MaTePiaJbHUX CKJIAIB KPUMIHATbHUX ITPABOMOPYIIIEHD.
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Yei inmi ckiraan 3 mepepaxoBaHUX KPUMiHAJbHUX IpaBoropyiienb (cT. cr. 132,
143, 144) € bopmanbHUMMU.

YV MarepiaibHUX CKJIa/IaX 3JI0YMHIB Ta KPUMiHATBHUX TIPOCTYIIKIB 0OOB’SI3KOBOIO
03HAKOI0 00’EKTHBHOI CTOPOHM € HACTAHHS CYCITJIbHO HEOe3MeYHNX HACTI/IKIB, SIKi B
ME/IMYHUX MPABOIOPYIIEHHSIX 3aKOHOABIIEM 3aKPIllJIeHI TT0-PI3HOMY: «3apasKeHHS
ocobu BipycoM iMyHOAe(DIINUTY JIOANHA Y 1HIIOI HEBUIIKOBHOI iH(MEKIITHOI XBO-
pobu, 1o € Hebe3meuHo st KUTTs moanany (4. 1 cr. 131); «Tspkki Hacaigkm>
(ct. 138); «s1k110 0061 3aBiZIOMO BiZIOMO, IIO 1€ MOKE MATH TSXKKI HACJIIAKU JJIsT
xBoporoy» (4. 1 ct. 139); «cMepth xBoporo abo iHIm TsoKKi Hacmiakus (4. 2 cr. 139);
«TsKKI Hacaiaku st xBoporos» (4. 1 cr. 140); «cMepTh marienTa aGo iHII TSKK
nacmiakuy (ct. 141); «cTBOpenHst Hebe3meKu JJist JKUTTST 9 370poB’si» (4. 1 ct. 142);
«TPUBAJIAN PO3JIAJ] 37I0POB’st TIOTEPIIOro» (4. 2 ¢t. 142); «Tsukki Hacaiaku» (ct. 145).

Yei Bkazani cycriibHO HeOe3meHi HACTIIKM MeANYHIX PABOMOPYIIEHD 3A/IE5KHO
BiZl crocoly ix hikcarlii y KOHCTPYKILI CKIaMy KPUMIHATHHOTO MPABOMOPYIIIEHHST
MOsKHA 00’€IHATH B TPH TPyIn':

[Tepury rpymy OXOILIIOIOTH CYCHiJbHO Hebe3lmeyHi HACTiAKU, SKi 3aKpirieHi
bopmabHO BU3HAUEHUMHU MOHATTAMU. /[0 Hel ¢ BigHecTH <«3apaskeHHsS 0cOOu
BipycoM iMyHOe(IIUTY JIOAWNHA YU iHITOT HEBUJIIKOBHOI iH(MeKITiiiHOI XBOpoOH,
110 € HeGEe3MeUHOIO ISt KUTTsT Jopautu» (4. 1 ¢, 131), «rpuBasmii posazi 310poB’st
notepmisoros (4. 2 ct. 142).

Jlpyry rpymy CKIafaioTh CyCHiibHO HeGe3neyHi HACTiKH, SIKi 3aKpirJieHi o1fi-
HOYHMMHU MOHATTSMKU. MoBa Hijie PO Taki, SIK «CTBOPEeHHS HeOe3IeKH IS JKUTTSI
yu 310poB’sa» (4. 1 cT. 142) Ta «Tsxki Hacaigkuy B cT. 138, 4. 1 c1. 139, u. 1 cT. 140
Ta ct. 145.

Tpetst rpymna € KOMOIHOBAHOIO, /ie B OHOMY CYCIIJIbHO HeHGe3[MeTHOMY HACIIIKY
MOEHAHO TKOMY, 3adikcoBany (hopMaIbHO BU3HAYEHUMH MOHSATTSIMH, Ta TITKOLY,
3aKpirieny omiHOYHUMHU TOHATTSMU. Cioin TIOTPIOHO BiTHECTH «CMEPTHh XBOPOTrO abo
iHmi Tsokki Hacaiakuy (4. 2 cr. 139); «cMepTh naiienTa abo iHII TSKKI HACII K>
(ct. 141).

Haii6inbir ckiagHo, Ha HAITY AYMKY, BCTAHOBUTH 3MICT CaMe «TSDKKUX HACJIi/T-
KiB», aJi’ke B KDUMIHQJIbHOMY 3aKOHi iX He BU3HayeHo. MoBa iijie 1po BUKOPUCTAHHSI
TaK 3BaHOIO OI[IHOYHOIO MOHATTS Y KPUMiHAJIBHOMY IIpaBi, TOGTO He KOHKPETHU30-
BAaHOI'O B 3aKOHI YM iHIIOMY HOPMAaTUBHO-TIPABOBOMY aKTi IMOHATTS, 110 ITPU3HAYEHE
BiZoOpaskaTH He TIpeMeT B HOTO ITICHOCTI, a BJACTUBOCTI Ta 3B’SI3KH IIHOTO TIPE/I-
MeTa, 3MICT SIKMX BCTAHOBJIOETHCST 0CO0O0I0, KOTPA 3aCTOCOBYE KPUMiHAIBHO-IIPA-
BOBY HOPMY 3 YpaxyBaHHSIM KOHKPETHUX 00CTaBMH KpUMiHAJIbHOI cripas [6, ¢. 13].
[HIIMMY cTOBaMHU, 11e TIOHSTTS BiJoOpaska€ KilbKicHy abo sIKiCHY KPMMiHAIbHO-TIpa-
BOBY XapaKTEPUCTHKY, sIKa KOHKPETU3YETHCST OE3ITOCEPENIHBO MTPABO3ACTOCYBATbHUM
cy0’'€EKTOM Y KOKHOMY OKPEMOMY BUIIAJIKY, OCKLJIbKH, Oyyurt (hOpMaTbHO OJHAKOBOIO
3a (hOPMOIO 30BHIITHBOTO [IPOSIBY, MOKE MATU Pi3HY COIIaIbHO-TIPABOBY 3HAUYYIIICTh
y KOKHI KOHKpeTHiit cutyarii [7, c. 52].

! VkaszaHa kiaacudikailiss Moxke OyTH 3aCTOCOBaHA He JIMIIE JJIsl MEAMYHUX MPABOIOPYINEHb, a U 11s
Oy/Ib-SIKUX THITUX MaTepiaibHUX CKJIA/IB 3JI0YMHIB Ta KPUMIHAIBHUX MPOCTYIKIB [5, ¢. 475-476].
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Cnin BU3HATH, 10 HASBHICTH OIIIHOYHOTO MOHATTS B KPUMiHATBHO-TIPABOBIA
HOPMi CTBOPIOE HM3KY ITpobJieM. Y Tpolieci IpaBo3acTocyBaHHst haxiBIsIMU OI[IHOYHI
MOHSATTST TJYMAuaThCsl iHKOJIM HEOJHO3HAYHO, MOMUJIKOBO ab0 iX XapaKTepuCTHKa
CYIEepPEeYrTD iHIMUM O3HAKAM TTPABOTIOPYIIEHHST, 10 TIPU3BOIUTH 0 HEOKAHUX TTPO-
6sieM Ha mpaktuili'. Kpim toro, y BeJIMKOMY PO3MaiTTi HAYKOBHX TTO3UIIIiT, Ha KaJb,
YiTKOT0, €JUHOIO 3MICTY 3JIOYMHHOI IIKOJAW, BU3HAYEHOI 3aKOHOJABLEM SIK <«TSKKI
HaCJiIKN», TPaBO3HaBII He copMmymoBaiau. He cripusie BupiieHHI0 3a3Ha4eHOI 11PO-
6JIeMU 1 BiICYyTHICTD MPABOBUX TTO3MIIIH BUIIIOTO CY0BOTO OPTaHy 3 IbOTO MUTaHHS
[9, c. 250-251].

Pazom 3 Tnm, gk ykazye M. L. ITanoB (M. I. Panov), icHyBaHHS OIiIHOYHUX
MOHSITh Y KPUMiHAJTBHOMY TIPaBi i 3aKOHOMABCTBI € 00’€KTUBHOIO HEOOXIiIHICTIO,
OCKUJIBKM BOHU TOPSI/I i3 TIOHSITTSIMU «TOYHOTO 3HAYEHHS» TaKOXK BifOMBAIOTH BiJl-
MOBi/IHI peanbHi ABUIA. IX 0COOGMMBICTD TIOIATAE B TOMY, TIIO BOHI BifloGpaskaioTh
Taki siBMIA 06’ €KTUBHOI peasbHOCTI y cepi KpUMIHAJBHOIO TIpaBa, 10 XapaKTepu-
3YIOThCSI CKJIQIHICTIO, HEBU3HAYEHICTIO, 1 TOMY IIi TOHSATTS He MoXe Oyt chopmy-
JIbOBAHO $IK TIOHSITTSI «TOYHOTO 3HaueHHs» [10, c. 6-11; 4. c. 724].

VY Tux BuIagKax, KOJU Oy/b-sSKa O3HAKa CKJIAAY 3JI0YMHY € OI[IHOYHOW, HEOO-
XiZIHO He TiJIbKKM BCTAHOBUTH BIANOBIAHICTh (DaKTUUHKMX OOCTAaBUH CIIPaBH LIl O3HAII],
ajie miepeycim moTpibHo 3'sicyBaTH, M0 caMe MAEThCsT Ha yBasi Il MIi€I0 03HAKOTO
[11, c. 117].

ITo3urii HAyKOBIIIB MO0 TAYMAYeHHS <«TSKKUX HACTIIKIB» KPUMiHATbHUX
[PaBONOPYIIeHb MOXKHA 06’€iHaTH B TIeBHI rpymu. [lo meprinoi rpymu BapTo BigHe-
CTH aBTOPIB, SIKi BBAXKAIOTD, 1110 11/ TSPKKMMU HACJIIKaMU CJIiJl PO3YMITH BUKJIOYHO
cMepTh 0cobu Ta TsKKi TisecHi ymkomkenus (A. C. Muxaun (A. S. Mihlin),
M. 1. Kopxancokuii (M. Y. Korzhanskyi). /[pyra rpyma BueHHX BBaXKAE, 10 MOHATTS
«TSKKI HACJHiZKM» BKJIOYAE B cebe He TLIBKM CMEPTh 0COOM Ta TSKKI TijecHi
VIIKO/IPKeHHH, ajie 1 3al0/IiTHHA MTOTePIiJIoMY CepeiHbOl TSAKKOCTI TiJIECHUX YIITKO-
mkenb (I B. Tumeiiko, G. V. Timejko). [Ipuuomy okpemi 3 HUX HAroJIONIYIOTh, IO
cepeiHbOl TSYKKOCTI TiIeCHI YIIKOXKEHHS MOXYTb BPaXOBYBATHUCS JIUIIE 32 YMOBH,
SIKIIO Taka mKoaa Oysa samnoisina aBoM i 6isbine ocobam (I1. T Opaos (P. 1. Orlov),
B. IT Tuxwii (V. P. Tykhyi). Ocrannio rpyny ckmazaiors npasauku (M. C. Tpunbepr
(M. S. Grinberg), sKi 10 «TSZKKMX HACJIAKIB> J0JATKOBO BIIHOCSTD 1 JIETKi TisecHi
VIIKOJKEHHSI, SIKIO BOHU 3amoisiHi Gararbom ocobam [12, ¢. 176—177]. 3sicHo,
HaBeJleHa Kiacubikaiis 06’ eHye HaiOLIbIT TUIIOBI I AXO1N.

IIpoTte HaMm BaxkJIMBO y TEPIIY YePpry JAeTaJlbHO MPOAaHAII3yBaTU Pi3HI TOUYKU 30py
IO/I0 TIYMAY€HHsI «TSDKKUX HACHIAKIBY Y MEIMYHUX MPABOMOPYIIEHHSX, Tiependa-
yenux posmisiom 11 OcobsmBoi yactuau KK. 3okpema, Ha aymky O. O. /lynoposa
(0. O. Dudorova), mig «TskkuMu Hacaigkamus» y 4. 1 cr. 140 comig posymitt cMepTh
JIOAMHY, 1i caMoryOCcTBO, 3alOisSTHHS IOTEPIIIOMY TSKKOTO TiJIeCHOTO YIIKO-
JUKEHHS, CIIPUUUHEHHS SITPOTeHHOTo 3axBopioBanHg [13, c. 349]. O. C. [lapamonosa
(O. S. Paramonova) ta I. M. ®@ixps (I. M. Fil) Takofo mKomomo B mbOMY 304YHHI

! BaksmBoto € Ta 06cTaBuHa, 110 06CST OI[IHOYHOTO TOHSTTS € KaTeropi€io, sika BCTAHOBIIOETHCS HE
TIPaBO3aCTOCOBHUKOM, a 3akoHOozaBIeM |8, c. 170].
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BBAXKAIOTh CMEPTh, TSKKI Ta CEPEHBOI TSKKOCTI TisecHi ymkomkenns [14, ¢. 185—
189; 15, ¢. 9]. ¥ 11bOMY KOHTEKCTI JinIIie 3a3HAYMMO, IO /10 TSLKKUX HACIIKIB [iHICHO
MOJKYTh TIPU3BECTH 1 ATPOTEHHI 3aXBOPIOBaHHS, i akumMu 1715 misieit KK cotig posy-
MiTH HeoOepeskHe 3AMOIisTHHST IIKO/IU 3/10POB’I0 JIIOMHHU, IOETHAHOI 3 TPOBEICHHSIM
JIaTHOCTUYHUX, JIKYBaJIbHUX, TPODLIaKTHYHUX 3ax0iB [ 16, ¢. 21], ane pazom 3 TUM
BBaKAEMO, 1110 He OY/Ib-siKe SATPOTEHHE 3aXBOPIOBAHHS € <«TSIKKUM HACTIIKOM» Y
MEJIMYHUX MTPABOTIOPYIIEHHSX.

«TsRKMMEM HacJiIKaMU» He3aKOHHOI Jiikapcbkoi aisubnocTti A. O. Baiina
(A. O. Baida) Bkasye cMepTh, 3allO/isTHHS TSKKUX TiJIECHUX YIIKOKEHb X04da O OHii
0co0i 1 cepesHbOi TSKKOCTI TIIECHUX YIIKOIKEHb JBOM abo Oisbire ocobam [12,
c. 243]. B inmiii poboTi ZOCHIAHUK PO3IMIUPIOE CBOIO TO3MUILIO 1 I0JAE CaMOryOCTBO
MOTEPITIJIOrO SIK OJIMH i3 PI3HOBU/IIB BKa3aHOI MKOAK [4, c. 550—-551]. By:kue «TsmKKi
HACJIAKW» y IboMY K 3i0unHi Taymauath B. O. Tanemox (V. O. Hatseliuk) Ta
IO. O. Kyuep (Yu. O. Kucher). Bouu nepekonati, 1o B aHOMY BUIAJIKY HIEThCS
JIMIIE TIPO TSKKI ab0 cepefHbol TSKKOCTI TijecHi yikomkenss [17. c. 89].

VY aucepramiiiHoMy JOCJiZKEHH], IPUCBIYEHOMY 3a0€31Ie4eHHI0O OXOPOHHU TIpaB
narmienta B Ykpaini, C. P. [lytuak (S. R. Dutchak), anamizyoun wacmiaku 3109nmy,
nepenbadenoro cr. 141, Bkasye, 1110 HUMU € CMEPTH TAIliEHTA, TSKKI 200 cepesHboi
TSKKOCTI TijtlecHi ymkopkerHs [18, ¢. 109-111, 126—-127], ase aprymMeHTiB Takoro
TJIyMadeHHsT B poOOTi, Ha JKajib, He HABOJUTb.

M. I. Xaspontok (M. I. Khavroniuk) «Tsikkumu HacikaMu» HE3aKOHHOTO PO3-
rOJIOIIEHHS JIiIKapchKoi TaeMHwmIli (cT. 145) BBaskae caMoryGCTBO UM CaMOKaJiYeHHS
HOTEPIILJIOT0, CEPHO3HE 3ar0CTPEHHS I0T0 XBOPOOM BHACJIIOK IIEPEsKMUBAHb TOIIO, ajie
Taki HACJIIKK SIK caMOTyOCTBO, TSIKKI UM CEPEIHBOI TSKKOCTI TiJIECH] YIITKOIKEHHSI
He OXOILTIOIOTHC CT. 145 i 3a HagBHOCTI 1ijcTaB IOTPEOYIOTh A04aTKOBOI KBasidika-
mii 3a ctartamu 120, 128 [13, c. 361]. Anani3 fioro ToukM 30py He JIa€ BI/IIMOBi/lI Ha
BOKJIMBE TTUTAHHS, KA XK TOJI MTKOAA OXOTLTIOETHCS TSKKUMU HACHTiIKaMU, Tiepe/l-
GauerHrMu B cT. 1457 Jlelo iHaKIle BUSHAYAE «TSKKI HACIIIKU» BKa3aHOTO 3JI0UNHY
0. O. Bosogina (O. O. Volodina), 10 HIUX BOHA BiTHOCUTH caMOTyOCTBO, HEPBOBUIA
cTpec, iHIMY TSKKY XBOpoOy noTeprisiioro toro [19, c. 195].

AHani3 pisHUX MIXO/AIB 0 TIYMAUYEeHHS MMOHATTS <«TSKKUX HACJIKIBY Y Me/In4-
HUX [IPABOIOPYIIEHHSIX JIA€ TiCTaBU 3POOUTH OJHO3HAYHUI BUCHOBOK, IO MIKO/A
B JIaHOMY BUIIQJIKY 3allOII0ETHCS JIHiie KUTTI0 abo 310poB’io ocobu'. Ile BKasye,
IO TTpaBUJIbHE BU3HAYEHHS 3MICTy TaKUX «TSUKKUX HACTIIKIB> MOKJIWBE JIMIIE 32
YMOBY BPaxyBaHHS 3B’I3KY, SKUI iCHY€ MiK 00’€KTHMBHOIO CTOPOHOIO MTEBHOIO KPH-
MiHAJIHOTO TIPABOMOPYIIIEHHST Ta HOTO 00’€KTOM KPUMiHATBLHO-TIPABOBOI OXOPOHH.

Ha Hamty xyMKy, HaiiOi/IbIll BUBAKEHOIO, JOCTATHHO apTYMEHTOBAHOIO € MO3MILis,
3Ti/IHO 3 SKOIO /10 «TSIPKKMX HACJi/IKiB» MeIMYHUX [IPABOIIOPYIIEHb Bi/IHOCSATh CMEPTh

! Jlutire iHKOJIM B JHiTEpaTypi MOKHA 3YCTPITH MIAXil, KOMW M0 «TSHKKUX HACTIAKIB> MEIWIHUX Tpa-
BOTIOPYIIEHD BiIHOCATD IMIKOMY, SIKa GE3MOCEPEIHBO HE CTOCYETHCS KUTTS i 310poB’st ocobu. Tak,
wanpukiaz, 1. T1. Auapynixo (P. P. Andrushko) Busmae 3BisibHeHHsT 3 poOOTH MOTEPITIOTO OJHUM 3
PIBHOBHUIIB «TSKKUX HACJIKIB» HE3aKOHHOTO PO3TOJIONIeHH Jikapchkoi TaemuaH |20, c. 299-300].
[TpoTe nHam Takuit BUCHOBOK BU/JIAETHCS HE NMEPEKOHINBUM.
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ocobu, TSKKI ab0 cepeiHbol TAKKOCTI TiecHi yimkomkenns [15, ¢. 9; 18, ¢. 109—111,
126, 127; 13, c. 343; 17, c. 92; 14, c. 185—189]. Obupatoun Takuii Mmigxix 3a OCHOBY,
B HAyKOBIli JiTepaTypi NMEpPioJANYHO TTPOIOHYIOTh Pi3HI BapiaHTU 3aMiHU <«TSKKUAX
HACJIiJIKiB» BUYEPITHUM TIEPETIKOM 3aITO/[isTHOT MITKON JKUTTIO Ta 3/[0POB’I0 JIIOANHN
[14, c. 189; 18, c. 193—-193].

[TomnepeHbO 3a3HAYMMO, 110 HOPMH, B SIKUX mependadeHi MeIudHi MpaBoIo-
PYIIEHHS, MO0 CHPUYMHSIOTh «TIKKI HACHIIKA», MU PO3TJISIIAEMO SK CIelliajbHi
BIZIHOCHO HOPM, sAKi TepenGavaioTh HeobepexHe BOMBCTBO (cT. 119) HeobepekHe
TsKKe ab0 cepeHbOl TAKKOCTI TiecHe yikomkenus (cr. 128). Ypaxosyioun 1e,
IIJTKOM BUIIPABJaHUM € BIICYTHICTb y XapaKTePUCTHUII JOCJI/IKYBaHOI NITKO/IU JieT-
KUX TiJIECHUX YIITKO/KEHb', a/[)Ke MOBa ii/ie PO HeOOEPeKHE CTABIEHHS /10 «TSKKUAX
HACJI/IKIB>, 2 HeoOepesKHe JIeTKe TiJieCHe YIIKOKEHHS He € KPUMIHATBHO KapaHM
y TIPABOTIOPYIIIEHHSIX POTHU JKUTTS Ta 3[0POB’sT 0COOM.

3a 1I€I0 K JIOTIKOI0 HeJJOPEYHO 3arepedyBaTi MOKJIUBICTD BiIHECEHHS 10 <TSIXK-
KUX HACJi/IKIB» MEeIMYHUX [TPABOMOPYIIEHb 3ATI0/[ISTHHS CEPEHBOI TSKKOCTI TIJIECHUX
VIIKO/KeHD Juiie ofaHiil ocobi. Cratreio 128 mepenbaveHa KpuMiHaIbHA BiIIOBI-
JAJIBHICTD 32 HeobepesKHe TSKKE, TaK 1 3a CepelHbOl TSKKOCTI TiJIeCHe YIIKOAMKEHHS,
i I[0/10 OCTAHHBOTO HE BUMAra€ThCs MHOKWHM 1oTeprimx. HeoOxigHo B3sgTH 10
yBaru Toi (hakT, 110 JepKaBa BUCYBAE /10 MEIMYHOTO TIPAIliBHUKA TT/[BUIIIEH]I BUMOTH
II0/I0 TTOBO/KEHHS 3 TTAIlIEHTOM, SIKOMY HAJA€ThCST MeIMYHA JIOTTOMOra ab0 MeInJHi
HOCJIYTH, aJKe HA MEAUYHOMY MPAIliBHUKOBI JIEKUTH 0O0B’SI30K TypOyBaTHCS TIPO
3/I0POB’sl JIIOAMHU. Y TaKUX BUIAJKAX JIOJMHA MOBHICTIO TIOKJIAIA€EThCS Ha (haxiBIs,
CIIO/IiBAIOYKChH OJICPIKATH BiJl HHOTO BIMOBIAHY i HAJIEXKHY JOMOMOTY abo MOCIyTY, i
CTIEKYJTIOBAHHSI OTO JIOBIPOIO, HeXail HaBiTh HeoOepesKHe, MA€ 3aC/yTOBYBATH BiJIIIO-
BijiHOTO IepskaBHOrO ipuMmycy [14, c. 188]. I 6ysi0 6 quBHUM, IKOU TIepeciuHa ocoba
mijisraga KpUMiHaAbHIM BiANOBIZAJIbHOCTI 32 HeobepeKHe 3alO/isTHHS CePeaHbol
TSIKKOCTI TiJIECHI YITKOJ/UKEHHS, a JiiKap, akyiiep, debjliep TOMO 32 HeHAJeKHe
BUKOHAHHSI CBOIX IpodeciiiHnx 060B’s3KiB Takol BignosizanbHoCTI He Hecan?. Kpim
TOTO, BAPTO HATOJIOCUTH, IO 32 YNHHUM KPUMiHAJbHUM 3aKOHOM YCi MeIMYHi TIpa-
BOITOPYIIEHHS 3 «TSKKUMM Hacsijkamuy 3rigHo 3i ct. 12 KK 3a kmacudikariieio €
abo kpuMiHaIbHUM TIpocTynkoM (4. 1 cr. 139), abo Herspkkumu 3mounHamu® (cT. 138,
9. 2 c1. 139, u. 1 c1. 140, c1. 141, cT. 145).

! Ha nporusary uiii nosunii B. O. Tanemox (V. O. Hatseliuk) ta FO. O. Kyuep (Yu. O. Kucher) BBa-
JKAIOTh, 110 JIETKI TiJIECHI YITKO/UKEHHS € PI3HOBUIOM <«TSIKKOI TKO/IN» HE3AKOHHOTO PO3TOJIOIIEHHS
Jikapcepkoi Taemunti [17, c. 89].

2 Tloawist 3aKkpiruieHa B CyMoBiit mpakTui, Hampukiaan y 1. 21 mocranosu I[IBCY Ne 7 Big 12 uepsma
2009 p. «IIpo mpakTnKy 3acToCcyBaHHS CyJaMHi YKpPaiHU 3aKOHOZABCTBA Y CIIPABax PO 3JI0YHMHI TTPOTH
6e3nekn BUPOOHMITBA», JIe 3a3HAYEHO, IO TMiJI «IHIMIMMM TSKKUMU HACTiAKaMu B 4. 2 cT. 271, 4. 2
cT. 272, 4. 2 ¢1. 273, 4. 2 ¢T. 274, 4. 2 ct. 275 KK ctit po3yMiTit BUTIQAKN 3aMOISTHHS TSUKKUX TiTECHUX
YUIKO/IZKEHb Xoua O O/IHiii JIOAWHI, cepesHbOl TSHKKOCTI TIIECHUX YITKOIKEHb BOM 1 Oijblie ocobam»,
He MOJKe BH3HABATHCH GE3amessAIiitHoio, ajke B IbOMY pasi «TSDKKI HACTIZKI» BU3HAYAIOTHCS OO
30BCIM IHIIUX KPMMiHAJIBHUX [IPABONOPYIIEHb, 1€, Ge3yMOBHO, € CBOs crienudika.

3 Coin Bu3HaATH, MO y BKa3aHUX HOPMaxX € TEeBHE MOPYIIEHHS 3aKOHOAABYOI TEXHIKM, KON B KPH-
MiHAJIbHOMY IPOCTYNKY ab0 HeTSKKOMY 3JIOUMHI HepeabadyeHO HAaCTAaHHSI YU CTBOPEHHSI 3arpO3u
HACTAaHHST TSKKAX HACTIJKIB.
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Boanouac mocTtae muTaHHSA, YU OXOIJIOE TaKa XapaKTepUCTUKA 3aIOisIHOT
MIKOAW B MEJUYHUX TPABOMOPYIIEHHSAX (CMEPTh, TSIKKI ab0 cepeHbol TSKKOCTI
TiJIeCHI YITKO/KEHHST) yCi MOKJINBI BUIMaAKU? 30KpeMa, sk OyTH 3i crieriaJbHuMK
BUAMU TLIECHUX YIITKO/KEHb, epepdOadernmu B crartsax 130 ta 1337 ﬁMOBipHO, y
JaHOMY pa3i HeoOXIiIHO 3aCTOCOBYBATH MOPIBHSJIBHUN aHAII3 KPUMiHATHHO-TIPABOBIX
HOpM, TiepeabaderHnx poszizom 1T Ocobnuoi yactunn KK.

Tax, Tepimii BUJ CHEI[aIbHOTO TiJIECHOTO YITKO/UKEHHS — «3apaskeHHs 0coOn
BipycoM iMyHOIEeMITIMTY JIIOUHI YU THITOT HEBUIIKOBHOI iH(MEKIIHHOI XBOPOOH, 1110
€ HeOe3MMEeUHO /I JKUTTS JIIOAWHI>, TiepebauyeHnii sk CyCIiJbHO HeOe3meuHui
Hacizok y cr. 131!, Kpim Toro, MakcumasbHe TOKapaHHS y BH/I 1M030aBJeHHS
BOJIi 10 TPhOX POKiB 3a c¢T.131, gk mpaBuIo?, € OJHAKOBUM 3 MaKCHMaJIbHUMM
nokapaHuamu, nepeabadenumu crarrsamu 138, 4. 2 cr. 139, u. 2 cr. 140, abo Gibu
CYBOPHUM, aHi’K MaKCUMaJbHI TOKapaHuHts, nepenbadeni 4. 1 cr. 139, 4. 1 cr. 140,
ct. 145. Ha namry ay™mKy, 1ie Jia€ MifiCTaBU BU3HATH <«3apakeHHsT 0COOU BipycoM
iMyHOZEeDINUTY JTIOAMHU YU 1HINOI HEBUJIKOBHOI iH(MEKIIHOT XBOpoOH, 110 €
HeOe3MeYHO A KUTTS JIOAUHU> OJHUM i3 PI3HOBHUAIB <«TSKKHUX HACJIIKIB»
MeINYHUX MPABOMOPYIIEHB.

[TpotunexHuM € KpUMiHAJbHO-IIPABOBE peryJloBaHHSA JAPYroro BUIY
CIIeliaIbHOTO TiJIeCHOTO yIKoKeHHs. Y 4. 1 ct. 133 mepembavena kpuMiHaabHA
BiAOBiAIbHICTH 3a 3apaskeHHS iHIIOI 0cOOM BEHEPUUHOI XBOP0GOIO 0c060I0,
sIKa 3HaJa TPO HasIBHICTH y Hei 1iel xBopobu. BoaHouac y yacTuni TpeTiii miel
cTatTi mepexbadeHo BiAOBIAATBHICT 32 3apa’kKeHHsI BEHEPUYHOIO XBOPOOOTO, 1110
CIIPUYMHUIIO «TSKKI Haciaku». Takum amHoM, y KK 4iTkO po3mMeskoBaHO OCHOBHUM
CKJTaJT 3JI0UNHY «3apaskKeHHsT BEHEPUYHOIO XBOpoOoo» (4. 1 ct. 133) i kBasmihikoBaHmit
cknazx (4. 3 ct. 133). Bepyun 710 yBarm take 3aKOHOJIaBUYE PETYJIOBAHHS, BBAXKAEMO,
110 11eil BUJI CIIeIiaJibHOTO TiJIECHOTO YIIKO/XKEHHS HeJIOpeYHO BU3HABATU OJHUM i3
PIBHOBU/IIB «TSIKKUX HACHI/IKIBY MEJIMUYHUX TTPABOMOPYIIECHb.

He MoOkHa 3a/MIINTH 11032 yBAarok i KPUMiHAJIbHO-TIPABOBY OIIHKY caMory0-
CTBa K CYCIJIBHO HEGE3MEYHOTO HACJIIKY MEAMYHOTO MPABOMOPYIIEHHs (HaIpu-
KJIaJl, YIBUMO CHUTYAIIilO, 1110 Yepe3 YMUCHE PO3TOJIONIEeHHS MeIUYHUM ITPAIliBHUKOM
JIKApChKOI TAEMHUII, IKa HOMY cTajla BifloMa y 3B’$3Ky 3 BUKOHAHHSM Mpode-
ciftHux 060B’sI3KiB, MaIli€EHT BYMHSIE caMoTyOCcTBO). Ha Harry aymKy, Take camo-
ryOCTBO € PI3HOBHUIOM <«TSDKKUX HACJIAKIB». [[f0 Te3y miaTpumyoTh i GiburicTs

! IcuyBanHs okpeMoi cT. 131 He 3HiMae OTPeOU y BUPILIEHH] IINTAHHS, UK € «3apakeHHS 0COOM Bipy-
coM iMyHOMEDIUTY JIOAMHN UM IHIIOI HEBUJIKOBHOI iH(MEKIINHOT XBOPOOU» OAHUM i3 PIZHOBUIIB
«TSKKUX HACJIKIB> MEAMIHUX TPABOTIOPYIIEHb, a/Ke I[e Ma€ 3HAUeHHS 5K I KBawidikarii iHmmIx
MeZIMYHUX TTPABOMOPYIIEeHb, TaK 1 711 KBasidikarii isTHb 32 CYKYITHICTIO.

> BUHATOK 3 11bOT'0 IIPaBUJIa CTAHOBUTH Jikiie CT. 141, MakcuMasibHe TIOKapaHHs B AKiil y Bui 1o36as-
JIEHHsI BOJII miepebadeHe CTPOKOM BiJl TPOX /IO I'SITH POKIB.

3 OxpiM TOTO, 3apasKeHHsT 0cOOM BipycoM iMyHOMEMITUTY JIOAWHN YU {HIIIOI0 HEBUJIKOBHOIO iH(MEK-
iifHOI0O XBOPO6OIO, M0 € HeOE3NEeYHOI0 ISl JKUTTS JIO[UHU, BU3HAETHCS DPI3HOBUIOM <«TSIKKUX
HACJIAKIB» 1 B IHIINX KPUMIHAIBHUX MPABOTIOPYIIEHHX MPOTH ocobu gk Haykosigamu (B. 1. Bopu-
cos (V. L. Borysov), O. B. Xapuronosa (O. V. Kharytonova), O. O. [lyxopos (O. O. Dudorov) [21,
c. 124; 22, c. 45]), Tak i cymoBoto mpaktukoio (J{us.: m. 11 TITIBCY Ne 5 Bix 30 Tpasus 2008 p. «IIpo
CYJIOBY TIPaKTUKY Y CIpaBax IIPO 3JI0YMHU IIPOTH CTATEBOi CBOOOAM Ta CTATEBOI HEJOTOPKAHOCTI» ).
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HaykosiiB (M. I. Xaspontok (M. I. Khavroniuk), B. I. Kacuniok (V. I. Kasyniuk),
I1. TI. Augpymko (P. P. Andrushko)ra in.) [13, c. 361; 20, c. 300; 23, c. 104], saxi
JIOCTI/KYIOTh TUTAaHHS KPUMiHAJIBHOI BiAITOBIIAJILHOCTI 32 TaKi JisTHHS.

Y HaykoBill jiiTepaTypi 3yCTpiuaioThbCsl i JJOCUTh PAJMKaJIbHI TOYKHU 30DPY, KOJIU
HAYKOBIII /IO «TSIPKKOI TITKOIM» B KPUMIHAJIBHUX MTPABOMIOPYIIEHHSIX TPOTH 3I0POB S
JIIOINHU, OKPIM TiJIECHUX YIIKOJKEHb, TTPOTIOHYIOTh Bi[THOCUTHU TICUXIYHI PO3JIaJIH,
iHIIi 3aXBOpIOBaHHs Ta MaTOJIOTiYHI ctanu [24, c¢. 41], abo pisHi 3axBOprOBaHHS,
XBOPOOJMBI cTaH¥ Ta Marosoriuni mpoiecu [25, ¢. 21], abo HasiTh disuuni Ta
ncuxivni crpaxkaanus [9, c. 257]. BBaskaemo, Taki mporosuilii BKpaii po3MUTHUMU,
HEOCSDKHUMM, 110 TIPU3BOATH 10 OE3MiICTAaBHOTO PO3IIUPEHHS MOKJIUBOI MIKOAN
MEJIMYHUX TTPABOTIOPYTIIEHb.

Bucnoexu. JlocyizkeHHsI KPUMiHQJIbHUX 11PABOIOPYIIEHD, 1110 BUMHSIOTHCS B
MeInuHil cepi, a€ MiIcTaBy CTBEP/UKYBATH, 110 BUKOPUCTAHHS OI[IHOYHOTO TIOHSTTS
B OIIMCYBaHHI CYCIIJIbHO HeOe3IeYHUX HACIIKIB € 00'€KTUBHOIO HEOOXIIHICTIO, SKa
aJIeKBaTHO BigoOpaskae crenndiky IMKOAH, SKa 3all0[iI0EThC 00’ €KTY KPUMIHAIBHO-
1IpaBOBOI OXOPOHM. «TSKKI HACHIAKUY» Y MEAMYHUX ITPABONOPYIIECHHSIX MOKYTb
HOJIATaTH B HACTaHHI cMepTi 0cobu, caMory0bcTBa, TSKKUX ad0 CepefHbol TSKKOCTI
TiJIECHUX YHIKOJKEHb, 3apakeHHs BipycoM iMyHOe(dilUuTy JIOJAUHU YU iHIIOI
HEBWJIIKOBHOI iH(eKIiiiHOT XBOPOOH, 110 € HeGe3[MeUHO0 /I KUTTs JIOANHH,
BHYTPIIITHE HAOBHEHHST SIKUX B KOKHOMY KOHKPETHOMY BUTIAJIKY Oy/le 3ajiesKaTu Bijl
0COGIMBOCTEH TiET YU THIOT HOPMU Ta KOHKPETHUX OOCTABUH CITPABH.

Ileit BUCHOBOK BUMArae MpoBeJeHHsI OKPEMOro J0CIiKeHHs IpobyieM KBasidi-
KaIlii MeINUHUX TTPABOTIOPYIIIEHb, 10 3aTO/iSI/IA TSKKI HACTIIKA, & TAaKOK KBaJTi(i-
Kallii MeIMYHUX 3JI0YMHIB Ta IPOCTYIIKIB 32 CYKYIIHICTIO.
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Socially dangerous consequences of criminal offenses committed in the field of medical
activities

Crimes and criminal offenses committed in the medical sphere are studied. It is established that
depending on the method of the fixing socially dangerous consequences of medical offenses in the
structure of a criminal offense, all these consequences can be classified into three groups. The first
group includes socially dangerous consequences, which are enshrined in formally defined concepts. It
should include: <infection of a person with human immunodeficiency virus or other incurable infectious
disease dangerous to human lifes (Part 1 of Article 131), <long-term health disorder of the victim» (Part
2 of Article 142). The second group is formed by socially dangerous consequences, which are fixed by
evaluative concepts. We are talking about such consequences as <creating a danger to life or health»
(Part 1 of Article 142) and <severe consequencess in Art. 138, part 1 of Art. 139, part 1 of Art. 140
and Art. 145. The third group is combined, where one socially dangerous consequence combines harm
fixed by formally defined concepts and harm fixed by evaluative concepts.. These include: «death of the
ill person or other serious consequences» (Part 2 of Article 139), «death of the patient or other serious
consequences» (Article 141).

It is proved that the use of the evaluation concept - <serious consequences» in medical offenses, is
an objective necessity that adequately reflects the specifics of the damage caused to the object of criminal
protection. These include death, suicide, serious or moderate bodily injury, human immunodeficiency virus
infection or other incurable infectious disease dangerous to human life, the internal content of which in
each case will depend on the characteristics of a particular norm and the specific circumstances of the
case.

Keywords: life and health of a person; medical offenses; socially dangerous consequences; serious
harm; iatrogenic diseases; bodily injuries.
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BIATTOBIAAABHICTb 3A BOEHHI 3BAOYNHMUA:
UEPE3 INEPEXIAHE ITPABOCYAAA AO CTAAOTIO MUPY
TA BE3INEKUN YKPAIHU

Ha ocnosi 00c6idy kpain, wo 30HcCHI06aIU 8Pe2y1108aiis 30POUNHUX KOHPIIKMIE 3a04s 3axucmy
cyeepenimemy i mepumopianpioi Yinicnocmi, pexomenoayit nPoGiOHUX MINCHAPOOHUX MA EBPONEIUCHKUX
excnepmie ma Haykoeuie y cgepi npasocydds nepexionozo nepiody chopmosano 6ionogione nousmms
npasocydos nepexionozo nepiody, 0XAPAKMeEPU306AH0 CKIA006I Nepexionozo nPasocyoos 3 aKueHmom
Ha MAKuil KOMROHENM, SK npumsznenns 00 Kpuminaisioi 6ionosioarviocmi. Bpaxosyiouu pesyivmamu
AHAI3Y HOPMAMUBHO-NPABOB0O20 3A0e3NeUeHHs Ma NPAKMUKL npumseHents 00 6i0nogioaivrocmi 3a
GUUNEHHS MINCHAPOOHUX 3N0UUNIG, YUUHEHUX Y nepiod mumuacosoi okynauii mepumopii Ykpainu, wo
mae micye 3 20 nomozo 2014 p., 30ilicneno ouinky nepcnexmue npumsznenins 00 6ionoGidaibnocmi sa
60EnHT 3a0uUNU 6 YKpaini 3 po3poOiennam uiaxie nidsuwenns eQexmuenocmi MsaivHOCmi 6 yboMY
HANPAMKY NPABOIACMOCOGHUX A NPACOMBOPUUX 0P2anis YKkpainu, KoHcoroauii ix sycuiv 3 ZpomMadsi-
COKUM CYCNILbCMBOM, MINCHAPOOHOIO CRILLHOMOI0, MINCHAPOOHUMU A EBPONEUCOHKUMU THCMUMYUILMIL,
KOMNeMeHYis SKUX OXONIIOE NUMAHHS NPUMSALHeNHs 00 KPUMIHAILHOT 6i0N0GI0ANbHOCI 34 MIJCHA-
PooHi 3nouunu. Bupiwenns npobiem sanpononosano soiicuiosamu uepes: 1) pospobaenns i sameep-
Ovrcens Konuenyii nepexionozo npasocyoos, ska 6 0Xona06ala cyoosi ma no3acydosi mexamismu 3
pisnum pisnem mixcnapoonoi yuacmi (abo ii 6sazani nemae), eupiuenns numanns iHousioyaivbnozo
nepecaidyeanns, 6iowKo0ysanis 36UMKI6, 6CMAHOGLEHH ICMUHIL, IHCMUMYUitny peopmy, nepesipky
ma 3einvnenns; 2) pamugicayio Pumcvkozo cmamymy Mixcnapo0nozo xpuminaiviozo cyoy; 3) yoo-
cxonanenns KK Yepainu 6 uacmuni pezyniosanns 6ionogioanvinocmi 3a 60€ni 3A0UUHU MA 3aKPINIeHHs
maxoi kamezopii 310uunis, AK 310uuHU NPomuU Aodanocmi; 4) nidsuuwenns Kearigikauii npayieHuxie
NPABOOXOPOHHUX 0P2aHie ma cyddie, KOMNEMEHUIEH SAKUX OXONIACHO 30UPAHHSL, OUIHIOBAHHS. A NPU-
tmsammas piwens wodo 0isinb Ha OKYNOBANUX MEPUMOPISAX, U0 MAIOMb 03HAKU MINCHAPOOHUX S3L0UUNHIG;
5) inopmauitiny KoMnanito wo0o CYmHOCMi BOEHHUX 3L0UUHIG, 8I0N0GIOANLHOCMI 3a IX BUUHEHMHS,
nopsodxy Oiil 0cib y pasi, AKWO 60HU CMALU CEIOKAMU MIHCHAPOOHOZ0 3N0UUMNY, 3aX00i8 W00 30UPas
i Qixcayii dokasie ons ix nepedaui do npasooxopounux opzamnie Yxpainu uu Mixcnapoonozo xpumi-
Hanwi02o cyoy.

KiouoBi cioBa: cysepeniter; Gesrnexa; BiANOBIAAJbHICTD; MIpaBa JIOAMHU; MIKHAPOIHE TIPABO;
BOCHHI 3JIOUMHM; KePTBa; 30pOMHUIT KOHDJIIKT; epexiHe NpaBoCy/s; peinTerpaiis.
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OTBETCTBEHHOCTH 32 BOEHHbIE MPECTYIUIEHUS: YepPe3 NMePEXOAHOE NPABOCY/ANE K YCTORUHBOMY
MHpPY ¥ 0€30MaCHOCTH YKPauHbI

Ha ocnose onvima cmpan, Komopuie 0CYuecmeisii Ypezyiuposanue 600PYICCHHbIX KOHDIUKMOE
OS5 3QUUMDL CYBEPEHUMEMA U MEePPUMOPUATLHOTL UYETOCTHOCNU, PEKOMEHOAUULL BEOYUUX MENCOYHAPOO-
HOLX U eBPONETCKUX IKCNEPMOB U YUEHbIX 8 00ACMU NPABOCcYOUs NEPexoon0zo Nepuodd, CHOPMUposano
COOMBEMCMBYIOWee NOHIMUE, OXAPAKMEPUI0BAHDL COCTABLAIOUUE NEPEXOOH020 NPABOCYOUs. ¢ AKUEH-
MOM Ha MAKOU KOMNOHENM, KaAK npusiedenie K y2ol06HOL 0MEemCcmeeHHoCmil. Yaumoleas, pesyiomano
AnaIU3a HOPMAMUCHO-NPABOBO20 0BECNEUEHIUS U NPAKMUKU NPUBTEUCHUS K OMBETMCMEEHHOCMIL 34 CO8EP-
wenye MeNcoyHapoOHvix NPeCMynienutl, COBEPUEHHBIX 8 NePU0d BPEMEHHOT OKKYNAUUU MePPUMOPUL
Ykpaunwvt, umo umeem mecmo c¢ 20 gespans 2014 2., ocyuwecmsnena oyenxa nepcnekmus npueieuenus K
OMBEMCMBENHOCTIU 3A BOeHIble Npecmynienus 6 Ykpaune ¢ paspabomxoil nymeil nogviuenus dpQex-
MmueHOCIU 0essmeIvHOCMUL 6 IMOM HANPAGIEHUU NPAGONPUMEHUMENLHVIX U NPABOMEOPUCCKUX OP2ANO8
Vipauivt, KoncoruoayuiL ux Yycunuil ¢ 2paicoanckum 00uecmeoM, MeNcOyHapoOHbLM COOOUECMEOM, MEC-
OYHAPOOHBIMU U €6PONEUCKUMU UHCTIUMYMAMU, KOMREMENYUS KOMOPHIX 0XBAINbIEALT BONPOCHL NPUCILEUE-
HUSL K Y20106HOLL OMEEMCMEEHHOCIIU 34 MENCOYHAPOOHbLe npecmynienust. Pewenue npobnem npedioxceno
ocywecmensmy uepes: 1) paspabomry u ymeepicoenue KOHUenyuu nepexoonozo npasocyous, Komopast
6oL 6KOUANA CYOeOnble U BHECYOeOHbIe MEXAHUSMBL C PASTUUHBIM YPOBHEM MEACOYHAPOOHO20 YUACTIUSL
(unu ee 6oobwe 6e3 maxozo yuacmus), pewenue 60npocos UHOUBUOYAILHOZ0 NPecIed08anus, B03Me-
wenus YyooimKos, YCManoGAeHus UCTIUHbL, UHCTIUMYUUOHATLHYIO PePOPMY, NPOBEPKY U 0C8000ICOeHLE;
2) pamupuxayuio Pumcrozo cmamyma Memcoynapoonozo yzonoenozo cyoa; 3) cosepuierncmeosanue YK
Yipaunvt 6 wvacmu pezynuposanus omeemcmeenocmu 3a 60enble NPECMYNIeHUs. U 3AKPeNIeHUe MaKot
Kamezopuu npecmynieHuil. Kax npecmynienus. npomue ueroseunocmu; 4) nosviuenue Kearudurauuu
PABOMHUKO8 NPABOOXPAHUMENDHBIX OP2ZAHO8 U CYOCll, KOMNEMEHYUELL KOMOPbIX 0X8aueHvl cOOP, OUEHKA
U npunsMUe Peuenuil 8 OMHOWeHUU 0essHull HaA OKKYNUPOBAHHLIY MEPPUMOPUSX, UMEIOUUE NPUSHAKU
MENHCOYHAPOOHDIX NpecmynieHull; 5) uHGOPMAUUOHHYI KOMNAHUIO 1O CYUHOCTNU 80EHHLIX NPeCmynie-
HULl, OMBEMCMBEHHOCIU 34 UX COBepULeHUe, NOPIOOK OClCEULL Uy, 68 ClyYae, eciu OHU CMal ceude-
MenAMU MENCOYHAPOO1H020 NPECMYNIEHIUS, MEPONPUSIMULL N0 COOPY U PUKCauuU 00KA3AMENLCME Ol UX
nepedauu 6 npasooxpanumenvivie opeanvt Ypaunvl unu Mejcoynapoonuiil y2oi061wiil cyo.

KioueBbie cioBa: cysepeHUTeT; (GE30MACHOCTD; OTBETCTBEHHOCTH; MPABa YEJOBEKA; MEK/yHa-
POJIHOE TIPABO; BOEHHbIE MPECTYILICHHUST; )KEPTBA; BOOPYKEHHBINA KOHMIMKT; MEPEXOHOE TIPABOCYUE;
peMHTerpaIyst.

Bcmyn. Yxe cboMmuii pik YkpaiHa € ydacHUIle0 30pOITHOTO KOH(IIKTY,
B Pe3yJIbTaTi SIKOTO HPOJOBKYEThCS cipoba aHekcii' ABToHoMHOI Pecny6iiku
Kpum, wactuna teputopiii Jlyrauncpkoi ta JloHeibkoi obracreir Ykpainu He €
M/IKOHTPOJIbHUMM YKPATHCHKIH BJIaJIl, TEPUTOPiaIbHA ITICHICTh YKpPAiHU TIOPYIIIeHa.
Y Takux CKJIaJHUX 0OCTaBUHAX aHAJI3 MPAKTUKN MPUTATHEHHS /10 BiJMOBIIaIBLHOCTI
3a 3JI0YMHMU, SIKi BUMHAIOTHCS Ha BKa3aHUX TEPUTOPIAX, CBIYUTH IIPO HE3a/10BIJIbHY
po6oTy MPaBOOXOPOHHOI Ta cyn0BoI crcteM. OXHUM 3 KPUTEPIIB OLIHKH, SIKi J03BO-
JIIOTH 3pOOUTH TaKWil HEraTUBHUIT BUCHOBOK, € BUHECEHHSI JIUIIE OJJHOTO BUPOKY 3

! BukopucTaHHsI KOHCTPYKIIi «cmpoba aHekcii», a He TepMiHa <«aHeKCis» BiAMOBIfa€ MOMITHUII HeBU-
3HAHHsI YKPATHOIO Ta IHITUMU JiepskaBaMu 3MiH ctaTycy ABroHOMHOI Pecry6Griku Kpum Ha migcrasi
Pe3yJIBTaTIB TaK 3BaHOTO «pedepeHayMy», mo Oys crpoboro Pociiicbkoi Dezpeparii BKiounTy y cBiii
CKJIQJT Ta TIOMIMPUTH CBill CyBepeHiTeT Ha OKpeMi YaCTHHU TEePUTOPil YKpaiHu, MOPYIIYIOYN HOPMU
MIKHAPOZHOTO TIpaBa.
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BUMHEHHS MiKHAPOAHOTO (BOEHHOTO) 3JI0YMHY 3a BCi poku KOHGIiKTY. [Ipn nmpomy
NUTAaHHS KBamidikallii [issHb y 1bOMY BUPOKY 1 /10CI 3aJMNIAIOTHCS TIPEIMETOM
JIMCKYCil He TiJIbKM B HAYKOBUX KOJIAX, ajie i cepeji MPAaKTUUYHUX TTPaIliBHUKIB,
JTOTHYHUX JI0 TIOJOJIAHHST HACIIKIB 30POIHOr0 KOH(IIIKTY B YKpaiHi.

Ananiz ocmannix docaioxncens i nyoaixayii. IlutaHHst IPaBOCY/UIS IEPEXiTHOTO
nepiony y 3B’3Ky 3 HEOOXiJHICTIO 3aXMCTy CYBEpPEHITETy Ta TepUTOPiajbHOI
IIJTICHOCTI, HEJIOTOPKAHHOCTI OKPEMUX KPaiH MOCTIMHO 3HAXO/SATHCS B IOJI yBaru
3aKOPIOHHUX Ta BITYM3HSIHUX HAYKOBIB. OCOOIMBO aKTUBI3YIOTHCS MOCIIIKEHHS
y TUX KpaiHaX, e BiAOyBaOThCs UM 3aBePIIyIOThCs 30poiini KoH(uIikT. B ocHOBY
HalMCaHHs AaHOI cTaTTi OyJI0 B3gTO POOOTH TaKMX IPOBIAHUX HAYKOBIB SK
O. bepecdopa, A. Maknonanba, X. [loprep, O. B. Ilerpumun, B. dA. Tamii, /I. Yann,
0. C. llemmryuenko, I. B. SIkoBOK Ta iHIIMX BITYN3HSHUX Ta 3apyOi’KHUX BUEHMX.

Mema i 3a60anns nyOmikallii — BUIIEHHS O3HAK Ta (DOPMYJITIOBAHHST TOHSATTS
repexilTHoro MmpaBoOCy//is1, BU3HAUEHHS MOro CTPYKTYpPHU 3 HAroJIOCOM Ha Taki
KOMIIOHEHTH, SIK IPUTATHEHHS JI0 KpUMiHAIBbHOI Bi/IIIOBIIa/IbHOCTI; OIlIHKA Cy4acHOTO
CTaHy Ta MEPCIeKTUB TPUTSATHEHHS /10 Bi/IITOBIIaTHHOCTI 32 BOEHHI 3JIOYNHU, BUNHEH]
B paMKax 30pOoiHOTO KOH(MIIKTY B YKpaiHi, IK PI3HOBUIY MiKHAPOIHUX 3JI0UMHIB, IO
OXOILJIeH] IOPUCAUKITIEI0 MiKHAPOITHOTO KPUMIHATBLHOTO CY/Iy 3aJI/I1 BUKOPUCTAHHSI
TaKUX 3HaHb, HacaMmIlepes, IPAaKTUUHUMHU IpalliBHUKAMU, gKi KBaJaiiKyiOTh Ta
BU3HAYAIOTH MIOKAPAaHHS 32 BiMOBIIHI CYCIIbHO HeOe3MeuHi MisTHHST, IHCTUTYIISIMU
IPOMaJSHCHKOIO CYCIILIbCTBA, SKI € JoTMUHMMK A0 (dikcaiii Ta 3abe3redeHus
JIOCTYILY IO JIOKa3iB.

Buxnao ocrnosenozo mamepiany. MixKHaPOIHI 3JI0YMHK, OXOILJIEH] IOPUCANK-
niero MixkHaposHoro kKpuMinasbpHOTO cyny (mani — MKC), BusHani HaWTSKUUMU
37104nHaMy, ki € y cBiTi. Ile nmposasisgeTbea 1y CyBOPOCTI IMOKapaHHs, 1 Yy CTBO-
PEeHHi CIeliaJbHOI YCTAaHOBH, IO 3a MPUHIIUIIOM KOMILTIMeHTapHOCTi [1] 3aiiicHioe
pO3CJIilyBaHHS Ta MOKapaHHs 3JI0YNHILIB, SIKI BUNHUJIN 3JI0YMH TeHOIU/LY, 3JI0UNHI
IIPOTHU JIIOJISTHOCTI YN BOEHHI 3JIOUUHMU.

AHauri3 [isiHb, MO MAIOTh Miclle Ha TUMYAcOBO OKYTIOBAHUX TEPUTOPISIX YKpaiHH,
orinka GakTuIHUX 00CTaBUH iX BUMHEHHs [2, ¢. 558—-518] 103BoJIsIE€ CTBEPKYBATH
PO BUMHEHHST Ha IIMX TEPUTOPISIX 3JI0YMHIB TPOTH JIIOASHOCTI Ta BOEHHUX 3JI0YMHIB!.

Tesa mpo BUMHEHHS came MiKHAPOIHUX 3JI0UMHIB ¥ XO/i 30pOHOTO KOHMIIKTY
B Ykpaini miaTBepmxkyetrbed iy 3BiTax Odicy Ilpokypopa Mixknapoanoro
KpUMiHAIBHOTO cyy. Xo4a YKpaina e He patudikyBaia Pumceruit Craryr MKC
(mami — PC MKC) [3], noniepeire po3caiiyBanHs cuTyailii B YKpaiHi 3/[HCHIOETbCS
Cynom Ha mizicTaBi mofmauHsa YpgaoM YKpainu y mopsaky 3a ct. 12 (3) BkazaHoro
CratyTy mexmaapaiiiii moj0 npuiHATTS opucaukilii Cyny cTocOBHO WMOBIpHUX
3noumnniB: 1) yunaenunx 3 21 sucromnana 2013 p. mo 22 mororo 2014 p. («moxaii
Maiigany», nexaapartito nogano 17 kBitHg 2014 p.); 2) BuuneHux 3 20 j0TOro0
2014 p. i mani 6e3 xinmeBoi matu. (mexaaparito momano 8 Bepecus 2015 p.) [4,
c. 227-228]. PegysibraTi mormepeiHbOro PO3CIilyBaHHSI BUCBITJIIOIOTHCS Y 3BiTaX MPO
pobory MKC. KoskeH 3BiT Ma€ OKPeMHUII THAPO3ILI MOA0 YKPAiHHU, 1€ KOHCTATYIOThCSI

! Hapasi mozo snounny arpecii MKC 1ie He mpartioe.
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YUCJCHHI TTOPYIIeHHS TPaB JIIOJAWHU, OKPEMi 3 KX MAIOThb O3HAKU MiXKHAPOJHUX
3JI0YMHIB.

Tax, y 3siti 32 2019 p. iizgeTbcst Tpo UMOBIpHE BUMHEHHST BOEHHUX 3JI0UMHIB Ta
3JI0YMHIB MTPOTH JIIOJTHOCTI. 30KpeMa, 10 BOEHHUX 3JIOUMHIB, YAMHEHUX Yy PaMKax
30poiiHoro KOHMJIKTY B YKpaiHi, y 3BiTi BisHeceni nepenbaueni crarrssmu PC MKC:
ymucHe BO6uBcTBO (cT. 8 (2) (a) (i)); karyBanus — ct. 8 (2) (a) (ii); mocsAranHs Ha
JIOJCBHKY TiAHICTH, 30KpeMa 00pasyuBe i npuHmKyiode nopomkenus — cr. 8 (2) (b)
(xxi); mpoTru3akoHHe yTpuMaHHd — cT. 8 (2) (a) (vii); TpuUMyIIyBaHHS 3aXUIEHUX
ocib 110 cayx6u B apmii Boposkoi gepkasu — cT. 8 (2) (a) (V); ymMuUcHe 11030aBJIeHHS
3axXMIEeHUX 0cib IpaB Ha ClIpaBeJIMBe i HOpMajbHe CyA04nHCTBO — cT. 8 (2) (a)
(vi); mepeMiliieHHS JIeP>KaBOIO-OKYTIAHTOM YaCTUH HACEJEeHHS OKYIIOBAHOI TEPUTOPIil
3a Mexu 1€l TepuTopii (1100 TMepeadi 3aTpUMaHUX Ta YB's3HEeHUX) — cT. 8 (2)
(b) (viii); 3axomieHHsT MaiiHa TIPOTUBHUKA, IO HE JAUKTYETHCS BUMOTAaMU BOEHHOI
HeoOXiAHOCTI (CTOCOBHO MPUBATHOI Ta KyJBTypHOI BiacHocTi) — cT. 8 (2) (b) (xiii)
[5, c. 69]. Oxnak, He 3Baskaioun Ha onucani (hakTi, Hapa3i MAEMO JIUIIIE OJIH BUPOK
3a TIOPYIIIEHHS 3aKOHIB Ta 3BMYAiB BiliHU, BUHeceHU CJ0B'SHCHKUM MiChbKPAaHOHHUM
cyznom Jlonerpkoi obsacti. ITpu 1iboMy 11eil BUPOK Ma€ Psiji CYNepedTMBUX MO3UILIM.
Toii camuii cy0'€KT BUSHAETHCST OMHOYACHO 1 YIACHIKOM TEPOPUCTUYHOI OpraHizarfii
(4. 1 cr. 258-3 Kpuminansnoro komekcy Ykpainu — (nami KK Ykpainwm) [6]), i
cy6’exToM BuMHeHHs BoeHHOTO 3/10unHy (4. 1 cr. 438 KK Ykpainn). Takum untomM,
BUPOK BKJIIOYAE CYNEPEUIUBY MO3UILEIO OIMIHKY isiHb i Cy0O'€KTIB SIK TEPOPUCTIB Ta
BOEHHUX 3JI0YMHIINB OJHOYACHO. YUM 11e MTOSCHIOETHCS ?

KpuminanbHo-niporiecyaibHuil Kojieke YKpaiau [7] 4iTko BU3HAYAE MTi/ICTIIHICTD
opranis HarmionasbHol mositii Ykpaiau, Corys:x6u Ge3rnekn YKpaiHu Ta MpoKypaTypu
Ykpainu. Asie Ha npakTUIll YKpaiHa 3iTKHYyJIAcd 3 HENMPUITYCTUMOIO 3 TOYKH 30pPY
MPUHINIIB KPUMIHATBHOI BiMTOBIIATbHOCTI CUTYAIli€0: KBadi(iKaIlisg THX caMuX
nistHb pisHuMu opraHamu 3a pisHumu crattamu KK Ykpainu. Coyxba Oesmexku
Ykpainu kBasidikyBasa AisTHHS SIK y9acTh Y TEPOPUCTHUHIN opranizarii (cT. 258-3
KK Yxpainu [6]), Harionanbna nosiiist YKkpainu — sk CTBOpeHHsI Hellepe1dadeHnnx
3aKOHOM BO€Hi30BaHux abo 30poitHux ¢opmysanb (cr. 260 KK Ykpainu [6]), a
mpoKyparypa KBasiikyBasa 3a cykymnHictio crareit 438 ta 258-3 KK Ykpainu [6],
JIOJIAI0YHU /IO YYaCTi B TEPOPUCTUYHIN OpraHisailii Takuil 3JI04KH, SIK MOPYIIEHHS 3aK0-
HiB Ta 3BuvaiB BiltHu. Y 2019 p. mpokyparypy mosbasieno ciaigunx dyukiii. Humi
BIKe 3MIHEHO POJIb perioHaJbHUX HpoKyparyp Jlonerbkoi, JIyranchkoi obmacreil Ta
mpokyparypu ABroHoMmHOI PecmyOmmiku Kpum, opranizoBaHo €IuHUI gemapTaMeHT
pu Odici TerepasbHOTO POKYPOPA, IO € MEPEYMOBOIO OLIBII YiTKOI MO3MIIIT 11010
kBastidikarii fisgHb. AJle PO JTOCKOHATICTh MMPAKTUKNA TOBOPUTH 3aPaHO.

IIprmanHoTO CyyacHOTO HE3a0BIIBHOTO CTaHy MPUTATHEHHS /10 BiITOBIIAIBHOCTI
3a 3JIOYMHU, BUYMHEHI B YKpaiHi B paMKax 30pOitHOro KOH(JIKTY, € BiJICYTHICTH
1iJicHOT KOHIIeIIlii MmepexiIHOTO NPaBOCYA/s, HEJOCKOHAJNICTh YMUHHOTO
3aKOHO/IaBCTBA YKpAIHM 111010 PETryJIIOBAaHHS BiJINIOBI/JaJIbHOCTI 3a MisKHApPOIHI
3J04nHU, Opak AOCBiAy NMPaBOOXOPOHIB Ta CYAAIB y TPUTATHEHHI [0
Bi/IIIOBIJIAJILHOCTI 32 TIOPYIIIEHHSI HOPM MiXKHAPOJHOTO TYMaHiTapHOTO IipaBa (aJi —
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MTTI), BiACyTHICTH ZOCTYIY 10 TEPUTOPII, IO YCKJIAAHIOE TIpoliec 300py JOKa3iB, a B
MO/IJIBIIIOMY MO3K€ MaTH Miclle Bi/ICYTHICTb MiJICTIIHOrO/ MiICY/IHOTO, a TAKOXK 1HII
(haxTopwm, SIKi pa3oM BU3HAYAIOTH CYYaCHUI PiBeHb MPUTITHEHHS 0 BiITOBIIATbHOCTI
3a MI>KHAPOJIHI 3JIOUMHU, BUNHEH] HA TepUTOpii YKpaiHu.

BupimyBatu o3naueni mpoOIeMHi MTUTAHHS JOIJIBHO OJHOYACHO, KOMILJIEKCHO,
3 MaKCHMaJIbHOIO KOHCOJIZAII€I0 3yCUAb BCiX AOTHYHUX cyO’'ekTiB. OpHak
HUTAHHSA FOCTPOTH BKazaHUX MPoOJeM i BIANOBIAHO IPIOPUTETHOCTI Ta IOPSAAKY
iX BUpINIEHHsT 3a POKU KOH(IKTY 3MiHumocsa. Y 2014 p. neprmoueproBum 6yJio
MUTaHHS BAOCKOHATEHHS 3akoHOaBCcTBa. CBoevacHi 3minu 10 KK Ykpaiau B wacturi
PeryJIFOBaHHSI Bi/IMOBIATBHOCTI 32 MiZKHAPO/IHI 3JI0YMHK B MOAAIBIIOMY O JTO3BOJIIIN
YHUKHYTH HU3KU 11pobseM. OpHaK ChOTO/HI JaHe MUTAHHS XO0Y i He BTpayae
AKTYaJbHOCTI, ajie HOro BUPINIEHHSM He 0OMEKYIOThCS MEPIIOYEProBi 3aX0/H MO0
Bi/IHOBJICHHSI KOHCTUTYIIITHO 3aKpiIJIEeHUX MPUHIUINB TEPUTOPIaIbHOI IiJIiCHOCTI
Ta HEJIOTOPKAHHOCTI 8], cyBepeHiTeTY YKpaiHU SIK BEPXOBEHCTBA JI€P;KABHOI BJIAIN
iHI01 B 3a 11 Mexxamu [9, c. 4], peiHTerpailii TAMYacoOBO OKYITOBAaHUX TEPUTOPIH,
HPUIIMHEHHs cripobu aHekcii ABronomuoi Pecry6uiku Kpum.

OckinbKM 3MiHU 0 KPUMIHAJIBHOTO 3aKOHO/ABCTBAa YKpaiHU CTOCOBHO
BiZIMOBIIAIBHOCTI 32 MIKHAPO/IHI 3JIOUYMHU U J0CI He TPUUHATO, HA TIEPITUH TIJIaH Y
MPOIIeCi BUPIIIIEHHST O3HAYEHNX TTPOOJIEM BUXOIUTH HEOOXIHICTD afanTartii cyIacHol
CyJIOBO1 CUCTEMHU Ta BJOCKOHAJEHHS MPAaBOOXOPOHHOI MPAKTUKU JIO YMOB, SIKi
cknamucd. bpak ocBify Z0MIIBHO BUPINTIYBATH NIJIIXOM TiABUIIEHHS KBasidikartii
IIPABOOXOPOHIIIB Ta CY/IIB, SIKi IPUTATAIOTH /IO Bi/IMOBIIAJIbBHOCTI 32 BOEHH1 3JI0YNHMU.
Aute 11e He o3Hauae, 1o HeoOXimaHICTh BHeceHHs 3MmiH g0 KK Ykpainu BrpaTmia
akTyasrbHicTh. Ile 03Hauae omHOUaCHY POOOTY Y HATIPSIMi HABYAHHST YIIOBHOBAKEHUX
cy0’€KTIB 3aCTOCOBYBATH MiKHApPOJHI HOPMU y HAIliOHAJIbHIN TMPAKTHUI[ TPU
kBastiikailii Mi>KHaApPOJHUX 3JI0YMHIB, SIKI 3apa3 KPUMIHAII30BAHO y cTarTax 437 Ta
438 KK Ykpaiuu [5], Ta dopMyBaHHS y HUX 3HAHD IIOAO0 MOPSAKY MOBITOMIEHHS
PO T1i103py 0c006i, sIKa 3HAXOANUTHCS 11032 JOCTYIIOM, IIOA0 OCOBIUBOCTEN MPOIECY
3a BIJICYTHOCTI OOBMHYBaYeHOro 3a mpoleaypoio in absentia [10] 3a unnnum KIIK.

Bigcyrricts goctymy o Teputopiii Ta cy6’€KTiB IMOBIPHUX 3JI0YMHIB MOKHA
BUpIITyBaTH iH(hOPMAIIHHIMY 3aX0/IaMU, sIKi O TO3BOJINJIN 3aJIyIUTH OLJIbIIE JIFO/Iei
no dikcatii 10Ka3iB, iX HaNpaBJeHHS /10 YIOBHOBaskeHUX opraHis. He moskHa
OMUHYTH yBaroto Toii ¢akt, 10 TPOMaJChKi opraHizaiii 6epyTh aKTHBHY y4acTb
y TMUTAHHAX BiIHOBJIEHHS MUPY, peiHTerpailii TuM4acoBO OKYIIOBAaHUX TEPUTOPIii,
MPUTSTHEHHS /10 BiMOBIIATbHOCTI 32 BUMHEHHS MiXKHAPOJAHUX 3JIOUYMHIB, PO3PO-
GJIeHHI KOHIeNIlii mepexijHoro mpasocyaas. I mpoka iHdopmariiiiHa KoMITaHis
3 nutanb MI'TI, MikHapOAHUX 370YNHIB, 30MpaHHs [OKa3iB 3 ypaxyBaHHIM
MIsKHAPOJHUX CTAHAAPTIB Ta POOOTH MiKHAPOIHUX YCTAHOB JO3BOJIUTH HE TiJbKH
HiHATH PiBeHb 00I3HAHOCTI y BI/IMOBIIHUX MTUTAHHSIX, ajle il MOKe CTaTH MOIITOBXOM
JUIsI AKTUBHOI TI03UIIiT HAaCeJeHHs, TPOMaICbKIX aKTUBICTIB, BiiiCbKOBOCIYKOOBIIIB,
30KpeMa U THX, sIKi epeOyBal0Th HA TUMYACOBO OKYIIOBAHUX TEPUTOPISAX 1 MAIOThH
JIOCTYTI JIO JI0KAa3iB MMOBIPHO BUMHEHWX MiKHAPOJIHUX 3JI0YMHIB, HA Bi/IMiHY Bij
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IIPABOOXOPOHI[IB, MIsKHAPOIHKX Ta YKPAiHChKUX YIOBHOBAKEHMX 0CiO, opraHisariiii
MiIKOHTPOJILHOT YKpaiHi TEPUTOPIi, TAMYACOBO MEPEMINIEHNX 0Cib, POJIb Ta BHECOK
SIKAX Y TPOIECH MEPEXiTHOTO TPABOCY/SI TAKOK MOXKe OyTH 3HAYHUM, PO 10
CBIJIUMTH JIOCBIJl peasisallii BiZIMOBIIHOI KOHIENIii B iHmMX Kpainax [11, ¢. 336—
359]. Taka indopmaiiiiiHa KOMIaHiss MOKe CTATU CKJIQIOBOIO IiJIiCHOI KOHIIEMNIIii
3abe3IeyeHHs CTaJOr0 MUPY Ta Ge3leKku YKpaiHW Ta peiHTerpallii THMYacoBO
OKYIIOBAaHUX TEPUTOPIi.

[TTos0 HEeZIOCKOHATOCTI 3aKOHO/IABCTBA YKPAIHU, TO 3 UNCJIA 3JI0UYNHIB, OXOILJIEHUX
opucaukitieio MKC, y KK Ykpainu Hemae 3JI04MHIB TPOTH JIOASHOCTI. Xo4a y
3siti [TIpoxypopa MKC 3a 2019 p. cepen iiMOBIpHO BUMHEHNX HA TepUTOPii YKpaiHi
HasBaHO Taki nepeadaveti cr. 7 PC MKC snounnu sik: B6usctBo — cr. 7 (1) (a);
nenopraitist a0 HACUJIBHUIIBKE MePeceieHHsT HaceeHHs! (TlepeBe/IeHHsT 3aTPUMAaHUX
ta yB'sisuennx) — cr. 7 (1) (d); mosbasienHss Bosi abo iHIEe BaskKe MO30aBIEHHS
disnunoi cBoboam — cr. 7 (1) (e); karyBauus — ct. 7 (1) (f); nmepecaigyBanHs
BU3HAYEHOI TPYNHU YU KOJEKTUBY 3a mositiaanmu o3Hakamu — ct. 7 (1) (h); 3mounn
anapreiny — ct. 7 (1) (j) [5, c. 69].

[Ilomo BoeHHMX 3/104MHIB, TO Taki B umHHOMY KK Ykpainu xpuminasizoBaHo,
ajie PO JOCKOHATICTDh MPABOBOTO PETYJIIOBAHHS CTBEP/KYyBAaTH HeMOXJnuBO. Ha
HeJIOJIiKaX peryJIIoBaHHS BiIMOBIAIBHOCTI 32 BOEHHI 3JIOYMHU aKIEHTYIOTh yBary
excrept MizkHapoanoi rpynu Global Rights Compliance y 3siTi «IMmmiemenTaitist
HOPM MiXKHaPOJIHOIO TYMaHITapHOIO IIpaBa Ha HallilOHAJbHOMY PiBHI B YKpaiHi».
3okpema 1mozo cT. 438 KK Ykpainu BuiiieHO Taki HelOJIKU: a) CTYIiHb JleTaji3a-
uii c1. 438 KK VYkpainu mozgo nopyuens MITI vepoctaTHiii, i y pasi npakTuaHoro
3aCTOCYBaHHS Ile MOKe [PU3BECTU 10 TMOPYIIEHHS NPUHIMUIIIB 3aKOHHOCTI i
BUHYBaTOCTi; 0) HaBiTH y pasi mapasenrpHoro posrasay cr. 438 KK Ykpaiuu i moso-
xenb KepiBauirrsa 3 3acrocyBants Hopm MITI B 36poitnux cumax Ykpainu mosa
yBaroo 4u 6e3 HaJeKHOI JeTasmi3allii 3a/IUIIUTHCS YUMAI0 CEPHO3HUX TIOPYIIEHD
MTITI; B) kpuminanbHe mokapaHHd 3a cT. 438 KK Ykpainu € HeHasmexxHuM; T) iHIIT
Bigmosiaui mosoxentss KK Ykpainu e 3a0e31e4yioTh yCyHEHHS MPOTAINUH Y 3aKO-
HOJIaBCTBI MIO/IO BiINIOBIZIAJIBHOCTI 1 HaJIe)KHOI cucTeMu TokapanHda [12, c. 72].
Hagitp nazsa ct. 438 KK Ykpainu «[lopynienns 3BuvaiB Ta 3akoHiB BiliHu» [6] He
BIJINIOBiIa€ TepMiHy «BOEHHI 37104uHN», 3aKkpimienomy y ct. 8 PC MKC [5]. Taka
CUTYyaIlisl € HEMPUITYCTUMOIO, Ta Ie U 3a TUX CKJIAJHUX YMOB, Y SKUX OTUHUJIACS
Ykpaina. A Tomy 1pobsieMu TIoTpedyIoTh KOMITJIEKCHOTO BUBasKEHOTO T/IXO/LY, OYar-
KOM SIKOTO MOsKe OyTH BIIPOBAKEHHS TIPABOCYIAs MePeXifHOro mnepioay (mepexiz-
HOTO MPABOCYJIs1) B YKpaiHi.

IIpuTtdarnennsa no BiZANMOBIaJbHOCTI € OJHUM i3 eJeMEeHTiB MPaBOCYI/s
MePEXiTHOTO TePioLy, KOHIIEIIlis SKOT0 3aCAYyTOBY€E Ha OCOOJMBY yBary B KOHTEKCTI
MOMYKiB HOBUX (hOPM MHUPOTBOPUOI AisIbHOCTI B YKpaiHi, 1 IpU 1IbOMY BiKe
BHU3HaHA, chOPMOBaHa, BUKOPUCTOBYETHCS Ta PO3BUBAETHCS B IHITUX KpaiHaX CBITY.
Jlo ymcsia TakuxX KpaiH HaJeXarb Ti, y AKX 30pOiiHI KOHMJIIKTH BUPINTYBAIUCS
yepe3 MpaBOCY/IS TepexiJiHOro 1epiojy, HalpalboBYIOUN /1OCBiJl, SIKW1 JOIIJIBHO
BUKOpHUcTaTh i B Ykpaini. Hanpukiaj, nepexifHe npaBocys U TOCSATHEHHS
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mupy Ta 6esrneku Oyso BrpoBajkeHe B Pyanji, Coeppa-Jleone ta inmmx. Ha xaub,
MiXHapO/Ha CHIJTbHOTA YaCTO HEJIOOIIHIOE BUCHOBKHW HAYKOBIIIB 3 IIUX KpaiH.
Xouya cyyacHa HayKa HiITBEP/KYE JOLINBHICTD BUBYEHHS OCBiLY (hOpMyBaHHS
nepexisiHoro mpaBocy/yisd Ha AGPUKAHCHKOMY KOHTUHEHTI SIK MTOTEHITIaJ JIJIsT TBOPYUX
Ta IUHAMIYHUX 32c00iB, 32 OMTOMOTOIO SIKUX MOKHA OI[HIOBATH JKUTTE3NATHICTD
HOPM MIKHApOJHOTO KpuMiHaibHOTO TpaBa [13, c. 2-3]. JlouiiabHo aHasmizyBaTn
MPAKTUKY BIPOBAKEHHST KOHIIETIII1 TIepeXi/THOTO MPaBOCy /g Kpaid A(QpUKaHCHKOTO
KoHTHHEHTY [14], pobory Komiciit mpaBau Ta npuMmupenss [15]. JocaimkeHHs
MepexiIHOTO MPaBOCY /I TTPOBIIHUMU CTIeTialicTaMu CBITY YMOKJIUBUJIO BUCHOBOK
PO PO3IMHUPEHHS] OCTAaHHIMU POKAMU BiJ[ITOBIHOI MTepeXiHoi cucTeMH, BKJOUa-
104M OiJIbII MIMPOKE TOHATTS TEPEXiHOTO MPABOCY/JIS, SIKE OXOILIIOE COIlialbHO-
NOITUYHI pechopMu HA O/IATOK /10 IOpUANYHOI BignoBigamabHocTi [16]. ¥V BocHii
ta Tepuerosuti as ypery/oBants 30poitHOro KOH(IIIKTY OYy/I0 BUKOPUCTAHO TaKi
eJIeMeHTHU TIePeXiTHOTO TPaBOCYAA, K KOMicii 31 BCTAHOBJIEHHS iCTWUHH, CYAU 3
nuTaHb BoeHHUX 3y04nHIB [17]. JHocsing Cupii y pocaijkyBaniii cdepi BKIOUAE
BUPINIEHHSI B paMKaX MepPexiJIHOTO MPaBOCYJisl MUTaHb Mi/I3BITHOCTI, KOMITEHCAITI],
XapakTepy MailOyTHbOI CHCTEMH YIIPaBJIiHHS, KYJbTYPHOI ieHTnunocti Cupii, mpas
MEHIIIUH Ta KiHOK, ITPIOPUTETIB PEKOHCTPYKIIT Ta PO3BUTKY 1 IeMiTiTapu3aitii, 1eMo-
Gisizanii Ta peinrterpartii, amuictii Ta BigmosigaasrocTi [11, ¢. 336—359].
[Tepexinmae mpaBOCYI/ISI CTOCYETHCS TIPOIECY pearyBaHHsI HA TIOPYHIEHHS TPaB
JIIOJINHU, BYMHEH] i 9ac 30pOiHNX KOHMIIKTIB, KOJU CYCIIJIBCTBO YCBIIOMIIIOE
i BU3HAa€ HEOOXiIHICTh BIPOBAKEHHS BiATIOBIIHUX MPOIECIB K MIJISAX BUXOIY
3 KOH(JIKTY, Bi/IHOBJEHHS CYBEDPEHITETY i TEPUTOPIATbHOI IIJTICHOCTI JIeP;KABH,
MOHITOPUHTY Ta po30y/I0BY B Hiil ieMoKkparnuHux iHctutyiii [18, c. 185-186]. TIpa-
BOCY/I/IS TIEPEXITHOTO TEePioy PO3YyMIIOTh SIK TIOBHUU CTIIEKTP TIPOTIECIB Ta MEXaHI3MiB,
MOB’sI3aHUX 3i cIpobamMu CyCIiIbCTBA 3HAWTHU CIJIBHY MOBY IMOJO HACJiIKiB
MacIITaOHUX MUHYJIMX 3T0OBKUBAHD JIJIs1 3a0€31I€U€HHsT BiIMOBIIATbHOCTI, CITY KiHHST
CIIPABEJIMBOCTI Ta JOCSITHeHHsT mpuMupentst. [le Moxe Bkioyarn y cebe cyoBi ta
1103aCy/I0BI MeXaHi3MU 3 PI3HUM PiBHEM MiKHapoaHOi ydacTi (abo B3arayi 6e3 Hei),
a TaKoX 1HAUBIAyaJbHE HepecilyBaHHs, BiAIIKOAYBaHHS 30UTKIB, YCTAHOBJIEHHS
iCTUHM, IHCTUTYIHHY pedopMy, TIepeBipKy Ta 3BiTbHEHHS (TIPAIiIBHUKIB CEKTOPY
6e3rekn i 06OPOHU, CUCTEMU TIPABOCY/JIS SIK TapaHTii HEITOBTOPEHHSI KOH(MJIIKTY —
npuM. Hatma — O. U.), abo ixne noexnanus [19]. Pasom i3 num y 2017 p. y 3siri
Tenepanbhoi acambaei OOH (Pana 3 npas moaunan) CreriajibHuil 10M0Biza4 3
MUTAHHS TIPO CTIPHUSIHHS BCTAHOBJIEHHIO ICTHHU, TIPABOCY/UISA, BIAIIIKOyBaHHS 30MTKIB
Ta TapaHTii HeJOMYNIEHHS TOPYIIEeHb CTBEPIKYE, MO TPABOCY//A MEePeXiHOTO
nepiogy MOBUHHO BKJOYATU CYTTEBUM 1HCTUTYIIOHAJBHUN PO3BUTOK, 1MO3adK
OYMiBHUIITBO IHCTUTYIIIA — Il€ JOBrOTPpUBAJMi mpoiec. Takox y KOHIENii
IepexiJIHOTO MPaBOCY//S BaKJMBUMU BiH BHU3HAE BJOCKOHAJEHHS 3aXUCTY
CBIJIKiB, po3pOOKY cTpaTeriii IPiOPUTETHOCTI Ta BIPOBAKEHHS 3aXO/iB OO
3MIIIHEHHST TPOMA/ITHCHKOTO CyCITiibeTBa. Taki iHiiaTuBy BKadyBaiu 6 Ha (hakTHIHe
pearyBaHHS Ta OJHOYACHO TTPOTIOHYBAJIN MOKJIUBICTD MOJAAJMBININX MOCTIMHUX il y
chepax mpaBn, CIIPABEIMBOCTI, Bi/IIKOLYBAHHS Ta HEMTOBTOPIOBAHOCTI [20].
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Y KoHTekcTi cuTyalii B YKpaiHi iHCTUTYIIiTHA CKJa/0Ba [epexiJHOTO 1paBo-
CYJUISI MOKE MATH BUTJISIZL HOBOCTBOPEHOTO MeXaHi3My (HalliOHAJIbHOTO, TiOPUIHOTO
ab0 K MiKHApPOIHOTO). A/Ke B MeKaxX TPAaH3UTUBHOTO TPABOCY/IS BiZIOYBAa€THCS
neBHe 3aMillleHHsT (DYHKIIN Jiep:KaBu Ha 3/1HCHEHHST TIOKapaHb Ta MPABOCY/S B
mitoMy. BifiMeskyBaHHS THCTUTYTIB TIPABOCY/IST TTEPEXIIHOTO TEPIofy BiJl JAep:KaBu
BiIOYBA€THCS Yepe3 KOPYMIIOBAHICTh 1 ¢1aOKiCTh MOJITUYHOI BJIAAU MEPEXiAHUX
peKUMIB. YHACJIIOK 1[OTO 3aCTOCOBYIOTHCS, 30KpEMa, HECY/IOBi MeXaHi3MU T10Ka-
paHHS BUHHUX i BCTAHOBJIEHHS TPaBAN... KoMicii 31 BCTAHOBIEHHS TIPAB/N SIK OJIVH i3
MEeXaHI3MiB MPaBOCY/Id MEPEXiTHOTO TEPIOy MOXKYTh CIIPUATH CTBOPEHHIO HApaTH-
BiB TIPO TO/Iil MUHYJIOTO, BUPOOJIEHHIO 3araJibHOHAIIOHAIBHOI Bepcii mam’siTi, 1o Oye
cripuiiMatucs pisHUMH ydyacHukamMu KoHdurikty. [Ipu iboMy 1mi Kowmicii, Bupaioun
3BiTH CcBOEI poOOTH, BUCIYXOBYIOUM KEPTB HACHUJLISA, (DIKCYIOTh Y CBOIX JOKYMEH-
Tax OCHOBHWI HapaTWUB Y JUCKYpPCI KOH(JIIKTY, SKUH MOKe Ha/lajli KOPUTYBAaTUCS i
HaBITh OCKapKyBaTUCS 3 OOKY Pi3HUX COIIAJIbHUX TPYII CYCILIbCTBA. AJie CIIOUaTKy
JlepsKaBa Ma€ BU3HATH JKEPTB BJIACHE JKePTBAaMU, HAJIAI0UM IM BiIMOBIIHUI CTATYC.
Jlanwii mpoiiec BUSHAHHST MOsKe OyTH poGJeMaTHYHIM 3 OTJISILY Ha Te, 10 JIepyKaBa
3000B’s13y€ThCst OpaTi Ha cebe BUTPATH MOCTPasKIAaIUM Bix Kondaikry» [21, c. 74].
Cuaig HarosocuTH, 1o B YKpaiHi yTBOpeHi Ta (PyHKIIOHYI0OTh MiXkBizoM4a KoMicist
3 MUTaHb y3araJbHEHHs [PABOBOI MO3UILiT Aep:KaBU 11100 BiJICiUi i CTPUMYBaHHS
36poiinoi arpecii Pociiicbkoi Mexpepartii Ta mMArOTOBKM KOHCOJIIOBAHOI MTPETEH3il
Yrpaiuu 1o Pociiicbkoi Dezepaitii moo peasisaitii ii MizKHapoHO-TIPABOBOI Bi/IO-
BiZIaJIbHOCTI 3a 30poiiHy arpecito mpotn Ykpainu; MiBigoMua KOMICist 3 pO3TJIsiLy
[UTaHb, OB’ SI3aHUX 3 BU3HAHHSIM 0Ci0 TaKUMHM, 1110 OyJjim 1mo36aBieHi cBo6GO M BHAC-
JIiI0K 36poiiHOT arpecii poTu YKpainu, Ta 3AiiICHEHHSIM 3aX0/IiB, CIIPSIMOBAHUX Ha
ix corianbHuii 3axucT; MiHiCTepCTBO 3 TUTAaHb PeiHTerpailii THMYacoOBO OKYIIOBAHUX
tepuTopiil. CriJibHUMU 3yCUJIJISIMU JJaHUX THCTUTYIIN 3 BepecHs: 2020 p. B Ykpaini
Bi/ITHOBJIEHO BUILIATH He3aKOHHO yB'sisHeHuM Pociiicbroro Menepaitieio yKpaiHiism
Ta iX po/lMHAM, a TaKOK YKPAiHIISIM, 3BIJIbHEHUM 3 TI0JIOHY. Take BaskJnBe PillleHHS
€ TIepe/lyMOBOIO BiITIOBIZIaIbHOCTI JlepsKaBU-arpecopa 3a MOPYIIeHHs TpaB YKPAIHIlIiB
Ha MI>KHApOZIHOMY PiBHI il CBIIUUTH TIPO MOCJIIOBHY MOJITUKY YKPaiHU Y HAIPIMKY
BIJTHOBJICHHSI CyBEPEHITETY, TePUTOPIaJbHOI IIMICHOCTI JepKaBy, 3abe3medeHHs
HaI[iOHaJIbHOI Oe3MeKu, MPUITMHEHHsT clIpoOu aHeKcii Ta peiHTerpailii THMYacoBO
OKYTIOBAaHUX TEPUTOPIH.

Bucnoexu. Oritika Hac/IiIKiB 36pOIHOr0 KOHMJIIKTY B paMKaX YMHHOI CHCTEMMU
HOPMaTUBHO-TIPABOBUX aKTiB, K 1 MPUTATHEHHS /10 BiIMOBIIATbHOCTI B CUCTEMi
IPaBOCY /s, 1[0 He 3a3Haja 3MiH y 3B’43KY i3 30pOHHMM KOH(DJIIKTOM, OKa3yIOTh
cBOIO HeeeKTUBHICTh. Bupimmernst mpobeMy MOBUHHO OXOIUTIOBATH CUCTEMY i,
cepell SIKMX TIPOBiIHe 3HAYE€HHST MafoTh: 1) po3pOOJIeHHS i 3aTBEP/yKEHHST KOHIIETI-
Il TIepexiIHOTr0 MPaBOCYIs, sika 6 OXOIUIIOBAJIa CYI0BI Ta M03acy/0BI MEXaHI3MU
3 pi3HUM piBHEM MiKHapoaHOI y4acTi (abo ii B3araji 6e3 Hel), BUPIlIEHHS ITUTAHb
IHAMBIYaJIbHOTO MIEPec/IiyBaHHsl, BiAIIKOAyBaHHS 30MTKIB, BCTAHOBJIEHHS iCTUHH,
IHCTUTYTINHY pedopMmy, epeBipKy Ta 3BimbHeHHS; 2) patudikamis PC MKC, B
pesysibraTi sKoi YKpaina HaOye npaB JepskaBu-ydacHUIl (MPaBo BU3HAYATH eJie-
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MEHTH 3JI04MHIB, MaTH B AcambJiei 0HOro IpeAcTaBHKKa, OpaTH y4acTh y BUOOpax
[Tpokypopa MKC, BHOCUTH KaHAUAATYPU Ha TIOCAU CYJIiB, BCTAHOBJIIOBATH TIpa-
BUJIA Ta MPOTIeyPH JOKazyBaHHs To1o); 3) yaockonanernds KK Ykpainu B vactuni
peryJiioBaHH4 BiINOBIJTA/IbHOCTI 32 BOEHHI 3JI0UMHU Ta 3aKPIllJIEHHS TaKOl KaTeropii
3JI0YMHIB, SK 3JIOYMHU TIPOTHU JIOJITHOCTI; 4) TMiABUIIIEHHST KBasiikailii mpaliBHUKIB
[IPaBOOXOPOHHUX OPTaHiB Ta CYAJiB, KOMIIETEHI[isI SKUX — 30MPaHHs, OL[iHIOBAHHSI
Ta TPUNHATTS pillleHb MIO/I0 JiSHb Ha OKYIIOBAHUX TEPUTOPIAX, KOTPI MAIOTh O3HAKU
MiKHAPOIHUX 3JI0YUHIB; 5) iHbopMaIliiiHa KOMIAHIs MOA0 CYTHOCTI BOEHHUX 3JI0-
YKHIB, BIIOBIJAJILHOCTI 32 IX BYMHEHHS, IIOPS/IKY /il 0ci6 y pasi, K10 BOHU CTajIn
CBiIKaMM MiKHAPOZHOTO 3JIOUMHY, 3aXO/iB MOA0 30MpaHHs i (hiKCyBaHHS JOKa3iB
NSt iX Tepesiadi 710 MpaBOOXOPOHHUX opraniB Ykpaiau un MKC.

[ITos0 BOEHHUX 37I0YMHIB, TO 3MiHU TOBUHHI TTOUMHATUCA 31 3MiHU 3acTapijiol
Ha3Bu cT. 438 KK Ykpainu Ta 3aBepinyBatucsd 3akpilieHHSIM TOBHOTO KaTaJOTy
BOEHHUX 3JI0YMHIB, 1110 Oy/ie 3pYIHUM, 3PO3YMIINM Ta JOCTYIMHUM He TUIbKA (haxis-
15IM, SIKi TIPAIOI0Th 3 BiAMOBIIHOIO KATErOPi€io 3JI0YMHIB, aje il IUBIIBHUM 0cobaM,
BiliCHKOBOCITY;KOOBIISIM, sIKi € a00 MOKYTh CTaTH KePTBAMHU, YYaCHUKAM KOH(JIIKTY,
cy0’eKTaMu 3JI0UMHIB.
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Responsibility for war crimes: through transitional justice to sustainable

Based on the experience of the countries that managed to settle armed conflicts and protected the
sovereignty and territorial integrity, recommendations of leading international and European experts and
scholars in the field of transitional justice, the corresponding concept has been formed, the components of
transitional justice are characterized with an emphasis on such a component as prosecution. Taking into
account the results of the analysis of the regulatory framework and the practice of bringing to responsibility
Jfor committing international crimes committed during the period of temporary occupation of the territory
of Ukraine, which took place no later than on February 20, 2014, an assessment of the prospects for
prosecution for war crimes in Ukraine was made. The directions have been developed to improve the
efficiency of the law enforcement and law-making agency of Ukraine in this direction, to consolidate
their efforts with civil society, the international community, international and European institutions, whose
competence covers issues of criminal prosecution for international crimes. It was proposed to solve the
problems with the help of 1) development and approval of the concept of transitional justice, which would
cover both judicial and non-judicial mechanisms, with differing levels of international involvement (or
none at all) and issues of individual prosecutions, reparations, truth-seeking, institutional reform, vetting
and dismissals, or a combination there of; 2) ratification of the Rome Statute 3) improvement of the
Criminal Code of Ukraine in terms of regulations of the responsibility for war crimes and consolidation
such categories of crimes as crimes against humanity; 4) advanced training of law enforcement officials
and judges, whose competence covers the collection, assessment, and decision-making concerning the acts
on the occupied territories that have signs of international crimes; 5) an information company on the
indicia of war crimes, responsibility for their commission, the procedure for persons to act in case they
witness an international crime, take part to measures to collect and fix evidence for their transfer to the
law enforcement agencies of Ukraine or the International Criminal Court.
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ICTOPUYHI ETANIM CTAHOBAEHHS IAET
SAXUCTY TPAB 3ACYAXEHUX

Cmammsi npucesiuena posensidy NUMAaHHs ICMOPUYHUX BUMOKIE idei npo HeobXiOHicmy 3axucmy
npae 3acyoxrcenozo. Inecmumym 3axucmy npas NPOAHANI308aAHO K ASMOHOMHUL 1 MAKULL, WO MAE NPu-
POOHe nidrpynmsi y A00CoKill ceidomocmi. 3axucm npas iHmepnpemyemvcs K MeXaHism 3a0e3neueHms
besnexu moounu i € 00nic1o 3 gpyndamenmanviux ii nompeo.

Jlocrioaceno noxorinmns ioei npag moounu i 6CMano6ieHo, wo ix icmopuunuil po3eumox e cnisnadac
3 YMOBHUMU eManamy. Cmanosients ioei saxucmy npae 3acyoxrcenux. Busnaueno, wo saxucm npas sacy-
OdHcenux 51856 co0010 OLILW NI3HIO 8 ICMOPUUHOMY CEHCI NPasosy Kamezopito, ii Haykose ma wopuduyHe
obrpynmyeanns i 3axpinienns 6iobysanocsa ¢ dsa emanu: nepuuil — ue 6e3cyd eKmmo-3aIAKYBATLHUIL.
Ha nepwomy emani maemo cnpasy ckopiwie 3 nposgamu Céasliiisi nio 4ac 3acyorceHHsl, NPUSHAUEHHS
NOKApaHHs ma 1iozo 6uKoHanusi. Biada nocmae s 00noocobose piwenns monapxa (KHA3sL, KOPOILs, Uaps
mowo), skuil i cyoumo, i Kapae 3a coim poscydom ma eoneio. Jpyeuii eman — cy6 eKMHOBUSHAUEHUIL.
Ha yvomy emani nocmae cy6’ekm 3acyoxcenozo ma SUHUKAOMb HOPMU NPABA, sKi pezyoroms cyoosutl
npoyec i 1020 ck1adogy — nokapauus. 3 noseo cyb’'ekma 6iddYysaemvcs MpancHopmayis KPUMIHALL-
HO-BUKOHABYUX NPABOGIOHOCUH, IX npedmema, 3MiCmy ma Memu.

KirouoBi ciioBa: mpaBa 3acy)KEHOT0; 3aXUCT TIPAB 3aCy/PKEHOr0; 3abe3IeueHHs TIPaBa; IIPaBOBUIL
CTaTyC 3aCy)KEHOr0; OCHOBHI ITpaBa 3acy’KeHOrO.
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Hcropuueckue aTanpl CTAaHOBJIEHUS HICH 3aLIUTHI IIPAB OCY>KICHHBIX

Cmamovsi NOCsUeHA PACCMOMPEHUIO 80NPOCA 00 UCTNOPUYECKUX UCTOKAX Udel 0 Heo0X00UMocmu
saugumol npag ocyxrcoennozo. Mncmumym 3auumol npas npoanaiusuposan Kax asmoHOMHbLU, UMEIOUU
ecmecmsenHoe OCHOBAHUE 6 UEIL0BEUECKOM COHAHUU. 3auuma npas uHmepnpemupyemcs. Kax Mexanudm
obecneuenusi 6e30NACHOCMU YeN08eKA U ABNAEMCsL 00HOU U3 PYHOAMEHMATLHVIX €20 NOMPeOGHOCMEl.

Paccmompenvt nokonenus udeu npas ueioeexa u YCmarnosieHo, Ymo ux UCMOPULECcKoe NPOMeKaHue
He coenadaem ¢ YClLOBHLIMU SMANAMU CIMAHOBLEHUS UOeU 3auumyl Npag ocyrcoeHHvlx. 3auuma npas
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ocyacoennvix npedcmasisiem coboti 6onee nO30HI010 8 UCTIOPUUECKOM CMBICIE NPABOBYI0 KAMEZOPUIO, ee
nayunoe u 1opudureckoe 060CHOBANUE U 3AKPENIeHUe NPOU3OULLO 8 08A IMANA: NEPBblL — Mo 6e3cy-
Ovexmuo-3anyeusarowuil. Ha amom amane umeem 0eno ckopee ¢ nposiGleHUSMU NPOU3BOIA U Heozpa-
HUMEHHOCNU 8 NPOUECCe OCYHCOeHUS, HA3HAUCHUS HAKA3AHUS U e20 UCnoiHenus. Biacmv npedcmaem
Kax eQuHOIUYHOe pewenue MOHApxa (KHA3sl, KOPOIs, Yaps), KOMOpblll U Cyoum, u Kapaem no ceoemy
ycemompenuio u 6oie. Bmopoi aman — cyboexmiuoonpedenennviil. Ha smom samane nosigasiemces cyboexm
OCYHOEHHO20 U BOZHUKAIOM HOPMbL NPABA, KOMOPbLE PEZIAMEHMUPYIOM CYOeOHbII NPOUEcC U e20 cocmas-
asuowyio — naxasanue. C nosgienuem cyosexma 6UOOUSMEHSIOMCSL Y20I08HO-UCTIOTHUMENLHbIE NPABO-
OMHOUWLEHUSL, UX NPeOMem, COOEPHCAnUe U Ueb.

KioueBbie cioBa: mpaBa OCYsKICHHOTO; 3allITA TIPAB OCYKICHHOTO; OOeCeYeHIEe TPaBa; PABO-
BOH CTaTyC OCY’KICHHOT0; OCHOBHBIC IIPABA OCY>KICHHOTO.

Bcmyn. JlronnHa 3aBX/1M BifiuyBajia CBOIO Bpas3iuBicTh. HesBakatoum Ha 3HAY-
HUI iHTeNeKTyaJabHUHN TOTeHIIial, iCTOpid JI0ACTBA MOCTIHHO 1eMOHCTPY€E MOCTIHHI
HOIIYKK cXOBHIA abo 3axucty. Taka TeH/EHIIist TPOCTEKYETHCS 1 B HAYKOBUX MOIITY-
Kax, SKi OpieHTOBaHI Ha BUABJIEHHSI TAKUX YMOB a00 3aKOHIB, AKi Ou 3abe3nednim
JIFOJIVHI TIeBHY Ge3IIeKy, BIEBHEHICTh, 3aXUIINEHICTh Ta TepeadavyBaHiCTh MOJIii.

Texx came MokHA ckasaTu W Mpo peniriitHuii nomryk. OHUM 13 TIPOSBIB peti-
riHOCTI € OTPUMaHHS 3aXUCTy Ta mpoiieHHss. OTpuMmyioun 1ie, ocoba JAesKuil yac
MOYYBAETHCS CIIOKINHO, BBasKaOUn cebe 3aXUIEeHOIO.

Biacre Kaxydu, SIKIIO PO3TJISTHEMO HANOLIBII TOBEPXOBY, OUEBUIHY CKJIAMOBY
JIOJCHKOrO OYTTs, MU IIEPEKOHAEMOCS, 1[0 Y OLIBINOCTI BUNAAKIB CBIOMI il CBOEIO
METOI0 MAfOTh JIOCSTHEHHST Oe3TeKH, 3aXUIIeHOCTi, TEBHOTO rapaHTyBaHHST HEIOTOP-
KaHHOCTI Ta He3aMiHHOCTI ctany. OTKe, 151 oTpeba € IMPUPOIHOIO JJIS JIIOAMHU.

Ananiz rimepamypnux 0anux i nOCMano6xa 3ao0au 00Cai0NceHHsA. A MiK THM
y BITYMBHSAHII Haylll KPUMiHAJbHO-BUKOHABUOIO IIPaBa HeMaE Ipallb, siKi Oyau O
MIPUCBSTYEHI BUBUYEHHIO iCTOPIi (pOPMYBaHHS Teopii 3aXUCTy TPaB 3acy/keHuX. Teopis
JlepsKaBU 1 TIpaBa Ta KOHCTUTYIIIMHE TTPABO MAlOTh Y MPEMETi CBOTO JTOCTI/IKeHHS
IIpaB JIIOJWHY i TPOMAISTHUHA, ajie 3aCy/KeHi 3a3BUYAil 3aJIUIIAIOTHCS 11032 YBaroio.
[InTanHSa iCTOPUYHOTO PO3BUTKY OKPEMUX IHCTUTYTIB KPUMiHAJIbHO-BUKOHABUYOTO
MpaBa aHATI3yBAINCS i BUBYAJINCS BITUYM3HAHUMU TleHiTeHiapuctamu. Cepesl Taknx
moskHa HaszBaru T. A. lernucoBy (T. A. Denysova), O. I. Koaba (O. G. Kolb),
O. B. Jlucozena (O. V. Lysodied), M. B. Pomanosa (M. V. Romanov), A. X. Cre-
nanoka (A. Kh. Stepaniuk), B. O. Yosrana (V. O. Chovhan ), I. C. dxoBenp
(1. S. Yakovets) Ta in. AJe, SK paBuIIo, PO3IJIs iCTOPIii Ma€ BiHOIIEHHST BUK/IIOUHO
JI0 OKPEMOTO iHCTUTYTY ab0 HOPMHU 1 He MICTHTh y3arajbHeHb, sSIKi TIPUTAMaHHI Tary3i
KPUMiHaJIbHO-BUKOHABYOrO TpaBa B Iijiomy. Came ToMy 3ae0annam 1ici crarTi €
PO3IJIsSI/l ICTOPUYHUX eTalliB CTAHOBJIEHHS /1€ 3aXUCTy 1paB 3acy/’KEHOTO, BU3HA-
YeHHST SKUX J03BOJUTH MPOCTEKUTUA TPaHC(hHOPMAITTO TOKTPUHATBHUX TiIXOIIB 10
MeTHU 1 3MICTY KPUMiHAJIbHO-BUKOHABYOI [JiSJIbHOCTI 1 KPUMiHAJbHO-BUKOHABYOTO
mpaBa SIK OKpeMoi rayysi rmpasa.

Buxnao ocnosnozo mamepiany. Amepukanchbkuii icuxosor Abpaxam Macioy
B cepeIMHI MUHYJIOTO CTOJTTS ¢chOPMYJIIOBAB TEOPIIO JIIOACHKOI MOTUBAIIi1, BijITIO-
BIJIHO 10 SIKOI JIIOAMHA Ma€ HU3KY HOTPed, sKi BOHA HAMara€ThCsl 3aJ0BOJIbLHATH.
Came 3a10BoJIeHHSM TTOTPeO 3yMOBJIEHA 1| MOTHMBOBaHA MOBeiHKa JoauHu. [lcu-
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XOJIOT CTBEPIZKYBaB, 110 BCi MOTPeOM MOKHA 3rPYIyBaTH i PO3MOALINTHA Ha KiJIbKa
rpyi. Ilepmra rpyma — 1e ¢isiosoriuti moTpedu: roJio, crpara TOIIO, ApyTa TpyIa —
norpeba y Gesmerti: KOMMOPT, CTATICT YMOB JKUTTS; TPETSA — COIIAJIbHI: cOriabHi
3B’sI3KM, CHIJKyBaHHsI, TypboTa TpPO iHIIMX, yBara g0 cebe, CIijbHA AiSIJIBHICTB.
YerBepTra — MPECTHKHI: caMOTIOBara, moBara 3 OOKY iHINX, BUSHAHHS, JOCSTHEHHS
YCIIiXy Ta BUCOKOI OIIHKH, Kap'epHe 3pocTanus. /[yXOBHi: Mi3HaHHS, CAMOAKTYaJli-
ailist, camoizenTudikaris [1]. Ak 6aurmo, nmorpedba y Gesieli € onHieI0 3 6a30BUX
Ta (PyHIaMEHTATbHUX.

[l Hac BaXKJIMBUM MOMEHTOM TYT € came Te, 1110 JJIs KPalioro pPO3yMiHHS
[paB 3aCy/PKEHOTO 1 MOKJIMBOCTEN IX 3aXUCTY HEOOXITHO TIPOCTEKUTH CTAHOBIEHHS
KOHIIEMIIil TTpaB JIIOJAWMHU 1 BUIJIEHHS 3 Hel OKPeMOTo HalpgaMy — IPaB 3acy/sKeHol
ocobu.

3abiraioun Hanepes, Tpebda 3a3HAUNTH, 110 caMe IIPaBO CTaJ0 OAHUM i3 30BHiII-
HiX (haKTOPiB, SKi A03BOMMIN 3ahiKCYyBaTH i B MOJAIBIIOMY PO3BUHYTH KOHIIETIITITO
MpaB JIOAWHU. AJie TIepIn Hi’k BUHUKJIO Take (DOPMYJIIOBaHHS i B3araji MOCTaJo
MUTAHHS PO BU3HAYeHHs, 3a6e3MedeHHsT i 3aXUCT MPaB JIOAUHM, a TAKOXK 0CO0JIH-
BOCTEl 3aXUCTY TIPaB OKPEMUX KATETOPiil JIoJel, 11ei (peHOMeH TTPONUIITOB 3HAYHUHN
ICTOPUYHUI 1ILJISIX.

[TpaBa JoauHN K O06’€KT JOCIKEHHS Ta YCBIIOMJICHHS TIPOXOANJIN TIeBHI
eTamu, KOKeH 3 sSKUX MaB cBOI ocobauBocTi. CipoOyeMO BUOKPEMUTH TEHAEHIIIT
TaKMUX JOCJII/IKEHDb Ta iX OCHOBHI HAITPSIMU.

Y cBoiii poborti «/lep:kaBa» IlnaToH, Beyuyn MOBY TIPO JIEMOKPAaTUYHUI Bapi-
aHT TIPaBJiHHS, 3a3HAYa€, 10 JEMOKpaTis 3A1MCHIOETBCS TO/I, KOJU OifHI JIIOAH,
O/Iep>KaBIITU TIEPEMOTY, IeSIKUX 31 CBOIX BOPOTIB 3HUIIYIOThH, IHIIIUX BUKEHYTh, a THUX,
IO JINTITUJINCS, 3PiBHAIOTH ¥ TPOMaISHCBKUX TpaBax Ta B 3aMilleHHI /Iep:KaBHUX
nocaj... [2]. Ak 6aunmo, diocod ay:Ke TOCTIIOBHO Ta BUBAKEHO (DOPMYITIOE OCHOBHI
KPOKH Ha IJIAXY BCTAHOBJIEHHS JIeMOKPATHMYHOIO YCTPOIO 1 BKa3y€ Ha HasBHICTb
TaKol KaTeropil, s’k TPOMaJISTHCHKI MpaBa. 3MICT TIOHSTTSI TPOMA/ISTHCHKIX TIpaB Ge3-
MOCePEIHBO OB SI3aHUN 3 MOKJIUBOCTSMHU, SIKi OTPUMYE HOCII Takux 1paB. [Iprmaomy
[InaTon craBUTbH Ha/liJIeHHS] TTpaBaMU B OJIUH PsJl 31 3HUIIEHHSIM Ta BUTHAHHSIM,
IO /Ia€ MiJICTaBU TPUIYCTUTH, 10 HAMIJIEHHS PIBHUMU TPOMAITHCHKUMU TTPaBaMu
MOJKHA PO3TJISJIATH SIK OJMH 3 BapiaHTiB yTpuMaHHs, oOMexeHHst ocobu. Lle mysxe
BayKJIMBA 1 I[iKaBa 03HAKa, OCKLJIbKY BOHA (DOPMYE HATIPSIM PO3LYMIB Ta TOTIHOIECHHS
Takoro mnorJsy. Jlo pedi, Take po3yMiHHS TJIMOMHHOI CYyTHOCTI 1IpaB ocobu 36epiraio
CBOIO aKTYyaJsIbHICTH 1 Maiike yepe3 2000 pokis, ko Manyin Kant dhopmymioBas cBiii
KaTeropuyHuil iMIIepaTuB: JAill JIKIIE 32 TIEI0 HOPMOIO, sIKY XOdell GaunuTy yHiBep-
CaJIbHUM IMITEPaTHBOM — HOPMOIO JIJIsSE BCIX JIIofie 1 Takosk [t Tebe... [liit Tak, moom
3aBJK/IM CTABUTHUCS JIO JIIOJEH 1 /10 cebe TaKoK — SIK JI0 METH i HIKOJIM — JIUIIIE SIK JI0
3aco0y [3, c¢. 30]. MucimTenb TakoK 3a3HaYa€E MeBHY 0OMEKYBaIbHY CKJIJIOBY TIPaBa,
MPOMOHYIOYM BYMHSTH i, 06Meskyioun cebe yHIBEpCaTIbHOIO BUMOTOIO. [Ipruomy
TaKOI0 BUMOIOIO, IKa B CBOIN CyTi Oy/e ClIpaBe/InBOIO 1 3[aTHOIO PO3IOBCIOKYBa-
Trcsd Ha Oyab-koro. Y KaHTa cripaBesiMBicTh IOCTA€ He SK €TUYHA KAaTEropis, a K
BJIACTUBICTb JIFOJICHKOI CBIJ[OMOCTI.
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Y cepesHbOBIUHI Yach 3'ABJSIOTHCS MEPII HOPMATUBHI AKTH, SKi MPHUCBSICHI
1paBaM JonHA. MxeTsest, 30xpema, mpo 1215 p., ko 6yso mpuitHsTo Bemky xap-
Tito BobHOCTEH. [leit 1oKyMeHT TpUiTHATO BBa)KATH MEPITUM JIOKYMEHTOM, B SIKOMY
3aKJIa/IeHi OCHOBH KOHIIEIIIIIT 1TpaB JIFOAWHU. XapTist 0OMeKY€E BIIasy KOPOJist, HaJIiJIsie
(beozaiB HU3KOIO TIPaB, a TAKOK BU3HAYAE, 1110 0c0OA MA€E TIPABO Ha TPUBATHY BJIAC-
HICTB, 1[0 BJIajJla MOHApXa MOBUHHA IMiJIKOPSATUCS BUMOTaM 3aKOHIB. Mu Gaunmo, 1110
(bakTHUIHO 3'SIBJISETHCS (PEHOMEH 3aKOHY, SIKUI 3aiiMae Miciie HajOy/I0BH Ha/l BJIAJIOH.
[l TUX JaciB 11e peBOJTIOIiiTHE TTOJIOKEHHS. BakInBo, 10 BiTbHA JIIOAMHA HE MOKE
O6yTH yB'sisHeHa abo JKOJHUM IHIIMM YHHOM TOKapaHa 0e3 CYJI0BOTO BUPOKY. AJKe
Cy/l0Ba BJIaJla TAaKOXK OTPUMYE MOJKJUBICTb 3HAYHOTO BIIMBY Ha CYCIJIbHI BiIHO-
cunu. /18 KpuMiHaIbHO-BUKOHABYMX JIOCJI/KEHb 11l JOKYMEeHT € 3HAaKOBUM caMme
TOMY, 1[0 B HbOMY c(hOPMYTIbOBaHA HOPMA, KOTPA HEIIPSIMUM IILJISIXOM BKa3y€e Ha TOM
cTaTyc, AKUN OTPUMYBaJa 3acyjKeHa JioanHa. HopMOTBOpeIlh BUILISAE <«BiTbHY»
JIOMINHY, OYEBUIHO TaKy, KA MA€ MOBHUI KOMIIJIEKC MOCTYITHUX HA TOW Yac TIPasB.
A TakoX MU MOXKeMO 3pO3YMITH, 10 TaKy BiJbHY JIOAUHY MOKHA OYJIO YB'S3HUTH
abo mokaparu. To6To ii MoskHa OyJ10 0OMEKUTH y BiIbHOMY ctaTyci. IToku 1110 Hemae
YiTKUX MEXK YB'SI3HEHHSI, HE3PO3YMIJIO SIKUI 0OCAT 0OMEKYETHCS, A SIKUH JINIITAETHCST
HeZIOTOPKaHHUM. AJie HaTSIK Ha HAasIBHICTh YOTOCH, 10 JIMIIAETHCS HETIOPYITHUM, Y
TEePMiHi «BiJIbHa» JIIOIMHA BCE XK €.

Hayxosrii 11eii mepiosi HA3WBAIOTh TIEPIITAM TTOKOJIIHHAM T1paB JitouHn. [le moko-
JIHHS BKJIIOYA€E B cebe eTarn peBoJioliid, siki Bigdyancs 8 €spori B XV-XVIII cr.,
came BOHHU c(hOpMyBaii OCHOBHI I[IHHOCTI — TIpaBO Ha CBOGOLY IyMKH, COBICTi i
peJiirii, Ha PiBHICTH Tlepe]l 3aKOHOM, Ha y4acTh B YIIPaBJiHHI Jep:KaBoio, Ha HeJO-
TOPKaHHICTh 0COGHU TOIIIO.

Jlpyre mokoJiHHS mpaB i ¢BOOO JIOAWMHU i TPOMAJSHUHA TIOB’sg3aHe 3 BHCY-
BaHHSAM HOBUX i/leii — COIiaJTbHOTO pehOPMYBaHHS CYCIIIBCTBA 3 METOI BpeETY-
JIOBAHHsI MUTAHb Mpaili, 3a0e3MeYentsl, COMiaJbHOl MATPUMKN Ta 3aXUCTY TOTIO.
Enoxa BigpokeHnHst — 11e HalGiIbIn SICKpaBHil 11epioj], KON iJiesl 3aKPillIeHHs,
PO3YMiHHS i 1MoBara 1pas JIOAWHU T04ajia Habupartu o0epTiB Ta OTPUMYBATH TeOpe-
tnyHe maArpyuTs. lle vacu, Ko mpaBa JIOUHN MOYMHAIOTH PO3TJISAAATH SIK IOCH
caMocCTiifHe, 9K TyMaHiTapHy miHHIcTh. [lina muesna ¢inocodis-rymanicTiB dpopmy-
BaJIM HOBY TIAPAMTMY 3HaHb. X ifiei GyM peBOIOMiHIME Ha TOH 4Yac, OCKiTbKH
BOHU BI/IXOJIMJIM BiJl CYILIJIbHOI PeJIriifHOCTI Ta CBIJUUJIN TIPO CBITCHKUI XapakTep
GisbInocTi cycmigbHuX BigHocuH. Came JIIOAMHA CcTaBaja B eIileHTpi KuTTs. Bin-
MOBI/THO, TOCJI/IHUKYU MTOYMHAIOTh BECTU MOBY B TOMY YMCJI 1 TIPO IIpaBa JIIOJUHU.
Hikosio MakiaBesri, Maprin Jliotep, Kan Kanbsin, Tomac Miontiep, sKan Bojen,
Tomac Mopa ta Tomazo Kammanenna ta iHII MUCIUTENI TOTO 4Yacy 3MiHCHUIN
3HAUYHWI BHECOK Y PO3BUTOK HAYKOBOI i (hizocodchKol AyMKHU, 30KpeMa il 11010
1paB JioJuHN. BoHu movanu posrisgaté MUTaHHS IIPO MOPAJIbHICTDB, 1IPAaBO Ta iX
CHiBBi/HOIIEHHSA 3 CYCIIJBHUM JKUTTSM; PO MPUPOJHICTL TIpaBa i MOKJINUBOCTI
iCHyBaHHs I1paBa 1103a KaTeropisiMu ClpaBeIJIMBOCTi, T'yMaHi3My Ta KOPUCHOCTI. ¥ 11
YacW TyMaHiTapHa JIyMKa PO3BUBAETHCS y’Ke TMBUIKO i IEMOHCTPYE MUPOKE KOJIO
00’€KTIB JOCIIZKEHHSI.
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Y 1628 p. 3’aBasierbesa [leruntisa npo npasa. Ileit akT BaxauBUI TUM, 10 HUM
OyJI0 3aKpilIeHo 0COOMCTY HEAOTOPKAHHICTD aHTIHCHKUX MiAIAHUX I BCTAHOBJIEHO
3B’30K MiXK Heto Ta Bemmkoro xapri€io. 3a 1M aKTOM BiIMTOBIHO 0 Besmkoi xapTii
JKOJTHOTO aHTJIIMI He MOJKHA 3aapeliTyBaTh, YB 93HUTH, KOH(DICKyBaTH MOT0 BOJIO-
JIHHS, OTOJIOCUTH 11032 3aKOHOM YM MOKapaTH iHIIMM YiMHOM Ge3 BUPOKY cyay [4].
PosyMiHHSI HEOOXIHOCTI BUSHAYEHHS IIPABOBOTO CTATYCY JIOAMHU 1 MOKJIMBOCTEN
fioro oOMeskeHHsI cTae oueBUAHUM. [Ti3Hil JOKYMEHTH BiKe OLIbII 9iTKO Ta OJHOMA-
HITHO BeJTM MOBY caMe TIPO TIpaBa Jifo/iei Ta iX chijibHOT. [[exmapartisa HesagsesKkHOCTI
Cnonyuennx IlltatiB Amepuku 1776 p. BU3Hauasia BiKe KOHKPETHI IMpaBa, SIKi /10
TOTO yacy me He GyJM NPeIMETOM MPaBOBOTO PEryJOBaHHS. VIeThes po mpaBo
Ha JKUTTSI, CBOOOMY Ta mpartnentst 1o macts. 1lle ogunum 3HakoBuM siBuiieM y chepi
MOCTYJIIOBAHHS TIpaB JIoANHU € npuiinaTta B 1789 p. [leknapaiisi npas jgoanHu i
rpomaisinnna y Dpantiii. [leit gokymenT 3adikcyBaB hyHpaMeHTaTIbHE MOJOKEHHS
IIPO PiBHICTb TPOMAJISH TIepe]] 3aKOHOM.

Tpete MOKOIHHS 1TPaB i ¢BOOOI JIFOIUHY i TPOMASTHUHA TPOXOJANTD €Tall CTa-
HOBJIeHHS TicJis JIpyroi cBiToBoi BitiHu. Ilig yac nmpoxokeHHs 1bOTO eTany OTpu-
MYIOTb CBO€ 3aKpillJIeHHS Ta aKTyasi3allilo KoJIeKTUBHI IpaBa: IIpaBo Ha MUp, Ha
GesreuHe sl JKUTTS 1 310POB’sl JOBKIJLIS, HA COL[a/JIbHUIT 1 eKOHOMIUHMIT PO3BUTOK,
Ha MiKHapO/IHe CIJIKyBaHHS TOmIo |9, ¢. 452—453]. 1leit nepiox npunanae Ha XX cT.,
B SIKOMY BifIOyJTHCS TIOi, 1[0 TTPOAEMOHCTPYBAIN BUKIIOYHY BasKJIUBICTH 1 HEOO-
XiJIHICTh 3aKpilUIEHHs, JOTPUMaHHS i 3a0e3eueHHs [IpaB JIOAMHI 1 IPOMa/ISTHIHA.
Haii6inbin 3HauHUM JoKyMeHTOM € 3araibha [lexmapartist mpas soanau 1948 poky.
V Hiii chopMyIbOBaHI TPUILATH [IPAB JIOAUHM, OLIBIICTD 3 AKUX € (hyHIaMeHTaIb-
HuMu. Jlexsmapaitisi MicTUTD TI€BHI TIPaBa, AKi TiCHO OB’d3aHi 3 (PaKTOM 3acysKeHHs
0co0u, CTaHOBJIEHHSIM 1i IiJl KOHTPOJIb OpraHiB gep:kaBu. SIK IOKasaia I0Aajbila
MpaKTUKA TPABO3aCTOCYBAHHS, I1i TIPaBa € OCHOBOIMIOJIOKHUMU JIJIST 3aCY/IPKEHUX 0Ci0.
Mnerbest mpo crarti 3, 5, 7, 9, 10, 11, 12 [lexnapariii. Cepen HUX IIpaBO HA JKUTTSI,
cBO6OJIY Ta OCOOUCTY HEJIOTOPKAHHICTD, 3a00pOHA KaTyBaHb Ta JKOPCTOKOTO, HEJIO]I-
CHKOTO ab0 TaKOro, MO TPUHUIKYE TiAHICTD MOBO/UKEHHS ab0 TTOKapaHHsI, MPAaBO Ha
3aXMCT 3aKOHOM, IIPABO Ha CIPaBEIJUBUI CYZ i BIIHOBJEHHS B IIpaBaX, 3a00poHa
JIOBITHHOTO apernTy, TTPEe3yMIIITisi HeBUHYBATOCTI, MpaBoO Ha MpuBaTHicTh. OTXXe, Ha
HAWBUIIOMY MiKHAPOIHOMY PiBHI OYJI0 3aKpilJIeHO OCHOBOIIOJIOXKHI ITpaBa Ta Mporo-
JIOTIeHa MOJKJIUBICTD 1X 3axucty. 115 mozis crana BupinaabHo© 1 (GaKTUYHO O3HAMe-
HyBaJia HOBY €I0XY. 3 11bOI0 MOMEHTY IIpaBa JIIOJMHU CTAIOTh He JIUIIe KaTeropieio
JUISI BUBUEHHS, BOHU He JIUTIEe TTOBHOIO MiPOIO «ITPOHUKAIOThY JI0 B SI3HUIIb, BiliChKA,
JIiKapeHb, a i OTPUMYIOTh CTATyC MipWJIa, 3a JOMOMOTOIO SKOTO BCTAHOBIIOETHCS
PiBeHb PO3BUHEHOCTI Ta 3PiJOCTi CyCIIbCTBA Ta Jep:kaBu. IIpaBa Jjio [N, sIK HOBA
colliaJibHa peaTbHiCTh, TIO/ILJISIE CBIT Ha /IBI YaCTMHU — O/HA, B SIKIH I1i TIpaBa BU3Ha-
I0Th Ta MOBAKAIOTh, 1 IpyTa — B AKiil IpaBaMU HEXTYIOTh i irHOPYt0Th. CTOCOBHO ITpaB
3acy/pkeHnx, To came [lekmaparliig fajsa MONITOBX PO3BUTKOBI OKPEMOTO HAIPSIMKY
— JIOTPUMaHHSI, 3aXUCTY 1 3abe3neyeHHs IXHIX MpaB.

Ak BUAHO 3 HaBEZEHOTO iICTOPUYHOTO OTJISAMY, TIpaBa JIOANHY SK (isocodcehka,
colfiaibHa Ta MPaBOBa KATETOPis, a 3ToIoM i (heHOMEeH, PO 3HAYHUN TIJISX.
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Ao xapakTepusyBaTu Iell 11X 3 TOYKW 30py PETPOCIEKIlil, TO BiH 3/1a€TbCs
IIJIKOM TIOCJIJIOBHUM, TTOCTYTIOBUM, JIOTIYHO PO3TOPHYTUM Yy Yaci i y TPOCTOPI.
[TpaBa mogmHM i OKpeMUX iX TPy MIMCHO BUTJSAAAIOTH SIK «TPiyM(d», SIK IMIHHICTD
Ta 3araJbHOOJICbKe HajOaHHs. Ajle TaKU TOTJISI/L € TIPUIYIIIEHHSM, SIKIIO HE Bijl-
1 IOTPUMAaHHS 1 3aXUCT TIPaB 3acy/KeHnX ) (GPYHKIIIOHYE B CBITi 3apa3 i MPOIIOBKYE
OTPUMYBATU CBOE IOITUPEHHS.

Ko x izes npas moaunu GyJia opopmieHa y npaBoBy GopMmy, Kojia BOHa OTPHU-
MaJia JIOCTaTHBO YiTKe i sicHe fopuandHe opmystioBants? Tpebda TakoXK TMOIUBUTHCS
YBaXKHO Ha Te, sIKi came TpaBa BU3HAHI OCHOBOMOJIOKHUMHE 1 TAKUMH, 110 TTOTPedy-
10Th 000B’sI3KOBOTO 3abe3medenHHts i 3axucty. Y Jlekmapaliii B oCHOBHOMY MOBa iijie
PO Taki IpaBa, AKi IepeciyHOMY TPOMaJASHUHY He OYyAyTh 3/aBaTHCs <IIPaBAMU»
B 3BMYaiiHoMy posyminHi. Hanpuknaz, npaBo Ha xxutts. Henigroronsiena jomuHa
B3araji He 3pO3yMig, PO 110 ineThes. K MOKHA BECTH MOBY PO TIPABO HA SKUTTS,
KOJIM JKUTTS 3a3BUUAil CIIPUIMAETHCS SIK MOCHh caMo co0o0t0 3po3ymise. Boro mpocrto
€. Ha namty nymMKy, po3BUTOK T'yMaHi3My, TICHO IIOB’I3aHOTO 3 PO3BUTKOM HOPMaTHB-
HOIIPABOBOTO PETYJIIOBAHHSI, IOCUTh KPACHOMOBHO CBIUUTH TIPO HEOOXiHICTH ypery-
JITOBAHHA OCHOBHUX TIpaB JioiuHu. AKImo enoxa BifpomakeHHs BU3Havaia TyMaHi3M
(Bix smat. humanus — JIIOASHMIL, JTIOACHKNI) K KYJIBTYPHE SBHUIIE, IO MOJSTATIO0 B
HOBOMY CTaBJIeHHI /10 (heHOMEHY JIIOMHU, OPIEHTAIlis Ha Hei SK Ha BUIILY IIHHICTH
[6], To XX cTopiuug, mpoJAeMOHCTPYBABIIN MAacOBe HEXTYBaHHS I[I€I0 I[IHHICTIO,
30cepensiocst Ha crpobax cTpumatu 3aHenas. HajaHHs TaKOro BEJUKOTO 3HAYEHHST
TpaBaM JIOJIMHU, 3aXUCTY BPA3JIMBUX KAaTErOPill JIojieil, BUBEJEHHS 11bOTO (peHOMEeHY
Ha HaJJIepKaBHUM piBeHb BKa3y€ Ha BUHECEHHS ITi€l KaTeropii 3a AY:KKU 3BUYHUX
TEOpPeTUYHUX IpolieciB. Teopis nmpas JIOJUHYU, TYMaHi3M y IIJIOMY, 1 3aXUCT 1PaB
3aCy/KEHUX 30KPEMa, EPeCcTaioTh OyTH MPOCTO Teopiein. BoHM cTaloTh racioMm, sike,
stk GyJI0 BKa3aHO BHIIE, PO3MEKOBYE CBIT Ha aHTarOHICTUYHI YaCTHHHU.

[TepeiiaiMo /10 TIpaB 3acy/KeHNX. 30Cepe/PKEHHs Ha HUX SIK Ha OKPEMOMY 00’€KTi
BUBYEHHS 1 MIPAKTUYHOI [iSIBHOCTI Ma€ Besnke 3HaueHHs. [los’s3aHo 11e 3 11171010
HU3KOW0 YMHHUKIB. [To-Tiepiie, mokapaHHs y BCi yacu OyJI0 KpaitHiM 3aX00M, SIKUI
CTOCYBaBCS caMe HOPYIIeHHs i no3baBjieHHss ocoou neBHux npas. OTiKe, HAAIIUTH
paBaMU TOTO, XTO ixX OyB M030aBIE€HNI, € HETPOCTUM 3aBAaHHAM. [lo-1pyTe, MOBO-
JUKEHHS 3 3aCy/KEHUMU, SIK CBIIYMTH IIPAKTUKA BUKOHAHHS IIOKapaHb, € CBOEPITHUM
IHAMKAaTOPOM 3PiJIOCTi CyCIiIbCTBA. SKINO CIIJIBHOTA 3/[aTHA OauUTH B 3aCy/IKEHOMY
JIIOJIMHY, TO 118 CHIJIBHOTA € HACIpaB/i PO3BUHYTOIO. Takolo, siKka 371aTHA AUBUTHUCS
cama Ha cebe 1 6aunTy cBOI «CKIan0Bi». Ileil pakTop Mae BerKe 3HAYECHHS, BKA3y-
10YM He JIWIlle Ha TOTOBHICTD CYCHIJIbCTBA /10 3POCTAHHS, a I Ha peajibHe ICHYBaHHS
TYMaHICTUYHUX HApsiMiB OyTTs. | HaBHaKu, Ti CyCIIbCTBA, SIKi He MOMIYaioTh CBOIX
3acy/KeHUX, ab0 CIPUIMAOTh iX SIK CMITTSI Ta BiJXO/H, sIKi B HailKpamiomy pasi
3aCJIyTOBYIOTh Ha MPUHWKEHHI Ta 3Be/leHHS /10 PiBHS 3BipiB, — TaKi CyCIiJbCTBA
He3/aTHI KepyBaTH cami co0oto i ix MaitbyTHe BUK/MKae ctypOoBanicTh. Ha xaib,
icTopryHMIT OCBI/ Ta iCTOPUYHA JAINCHICTD BKa3y€ Ha OOIPYHTOBAHICTD TAKUX TYMOK.
IcHye Ge33amepednii 38’s130K MiK IIUBIJII30BAHICTIO Ta PO3BUHEHICTIO CYCITiIHCTBA
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Ta TUM, 9K B I[bOMY CYCIIIJIbCTBI BUKOHYIOTbCSA TTOKApaHHA 1 K CTaBJATHCS 10
3aCy/IXKEHUX.

Y XX cT. OCHOBHUMU cIlielialbHUMU HOPMAaTUBHUMU JIOKyMeHTaMu B cepi
3aXMCTy IIpaB 3acy/)KeHoro craau Taki: MiniMasibHi cTanzapTHi paBua MOBO-
JUKeHHS 3 B'a3HaMu; KoHBeHI[is IpoTH KaTyBaHb Ta iHIIUX KOPCTOKUX, HETIOJICHKUX
ab0 Takux, IO IPUHWKYIOTh TiAHICTh, BUAIB MOBOJKEHHs 1 mokapanus; MiHi-
MasbHi ctanzapTHi mpaBuyia OOH, sKi cTOCYIOThCS BifllIpaBieHHS IPABOCY IS MO0
HenoBHOJTITHIX (Ilexincpki mpasmuma); [Ipasuma OOH oo noBoKeHHS 3 XKiHKa-
MU-B SI3HAMU Ta 3aXO/iB He MOB’S3aHUX 3 11030aBJEHHSAM BOJIi, 110 BiJ[HOIIEHHIO /10
KIHOK-3710uMHHENIG (baATkoKCehKi TTpaBuia). OueBUIHO, 1O Ha MiXKHAPOHOMY PiBHI
JiSIBHICTD 3 (DOPMYJIIOBAHHS 1 3aXUCTY 1IPaB 3aCy/XKEHOTO e aKTUBHO.

Croroani B YkpaiHi € HarajbHOW 1moTpeba y MmepeocMUCAeHHi MiAX0AiB /10
BUKOHAHHS TIOKapaHb Ta caMoOl JOKTPUHU BUKOHAHHS TOKapaHb. [cHye moTpeba y
HaJIEKHOMY BPETYJIIOBAHHI KPUMiHAJIBHO-BUKOHABYNX MTPABOBITHOCUH, Y BU3HAUYEHHI]
CTaTyCy 3aCy/IKEHOrOo 1 IMIJIeMeHTAallil MIX>KHAPOJHUX CTAaHJAPTIB Y JiS/IbHICTb Opra-
HiB 1 yCTaHOB BUKOHAHHS TIOKapaHb.

Eranu, a Tounile yMOBHi 1epio/id CTAaHOBJEHHS i/lel MpaB JIOJUHUA 3arajioM
JIOCJTI/KEeH] JIOCTaTHBbO PeTesibHO, MaloTh pi3Hi Ha3Bu i kiaacudikarii. [Ilomo mpas
3aCy/KEHOro, TO 3 HUMU CHUTYyallis, 3 OZHOrO OOKY, He HACTLIbKK CHA, a 3 1HIIOIO
BOHa € Gisbin hopmasizoBaror. MakTHYHO, TIpaBa 3acy/KEHOTO Ha MOYaTKOBUX eTa-
1ax JIF/ICbKOI iCTOpii € CKopilie MPaBOBUM HOHCEHCOM, aJIKe CIIOYATKY TOKAapaHH:
sIK pa3 1 Oys0 NoB’si3aHe 3 1036aBIeHHsIM 0cOOM TTpaB Ta 3axucty. Lleil craryc oapasy
POOUB 3aCy/PKEHOTO 0cO60I0 1103a CYCIIJIBCTBOM, 0CO00I0, SIKY MOTIJIa CKPUBAUTU
HaBiTb TBapuHa. [ icTopisi KaTyBaHb 3HA€ TaKi MPUKJIAAM, KOJU JIIOJEeH BifjaBain Ha
posTepsaHHs cobakam abo iHIMM TBapuHaM. AKe mokapaHuil (i Taka Ha3Ba € JyKe
BaXk/IMBOIO!) — 1€ 0co0a, sika M030aBJIsAIacs MePII 3a BCE JIOJACHKOTO CTaBJIEHHS.
Y crapojaBHi 4acH, SIKIO TOBOPUTH KOPOTKO, MOKapaHHs He OyJio audepeHiiiioBa-
oM. BoHO He Masio 03HaAK JisSIBHOCTI, sika O PO3TJisiiajia i OI[iHIOBAJIa MOKAPAHOTO
K cy0’eKTa MeBHUX IPABOBIAHOCKH ab0 K cy0’ekTa, iKWl OM 3aMinaB 3a coOOIO
MIAHCH Ha yYacTbh y CycCHiJibHOMY KuTTi. CKoOpillle HaBIaKu, MOKJIUBOCTI MOTO SK
YyjieHa COIliyMy 3BOJIMJINCS HaHiBellb. BiH yTpayas f0CTYII JI0 PiBHOI y4acTi y *KUTTI
CyCIIJIbCTBA.

CTtoCOBHO ijiel paB JIIOJJUHU, TO BOHA, SIK 1le He JUBHO, PO3BUBAJIACA IHIINM
YUHOM 1 IIJISAXOM. | Te, 1110 3/1a€ThCs TIOB’A3aHUMU SABUIIAMM, HA TIPAKTUIL BUAETHCS
IHOII TakWM, TIIO HEe MAE TOYOK MepeTuHy. AJKe Kapasu JIIOJUHY y BCi yach iy BCi
yacu HILIOCS PO TOKApaHOTO, CII0YaTKy BUTAHSIOYH MOTO 3 CYCIiabcTBA ab0 3HU-
IILYIOUH, TIOTIM POOJISYN HOTO YaCTHHOK MOBYAIBHOTO IHOY, MOTIM THM, XTO TTOBHHEH
CTpaskaTH i JIMIIE 3r0J0M THUM, KOrO IOTPIOHO «3MiHIOBATH», 30KpeMa i 3a JI0I0-
MOTOI0 BU3HAHHS HOro rigHocTi. Ik 6aunMo, noBruii nuisax. HameBHo, He 3M0KeMO
CTBEP/UKYBaTH, 1110 T1iJ] 4ac MepIIoro MOoKoJiHHS (hOPMYBaHHS i/1el TIPpaB JIIOIMHI BkKe
BUHUKJIO YCBIIOMJIEHHS TIpaB 3aCy/KEHMX 1 PO3yMiHHS HeOOXiZHOCTI iX 3aXuCTYy.
¥ yacu, gKi OXOIJTIOIOTBCS ITUM TIePIOIOM, 3aCy/IKEHUN T1e He PO3TTIANaBCs K HOCIH
MEBHOTO CTATYCy 1 MOBa PO HOr0 JOTPUMAHHS Ta 3abe3redeHHs, BiAMOBiIHO, He
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itira. Tozi HaBaky, OKapaHHs caMe it epeadavaso mo36aBIeHHs JIIOAMHU BCix abo
6iabmiocti 1pas. TTokaparHs poOUIo ToAuHy Ge3IpaBHO0, 6e33aXUCHOIO i B IIbOMY i
OyJia OCHOBHA MeTa MOKapaHHsl, — Kapa 3JIOYMHIL MIJISIXOM TT030aBJIEHHST 0TO PaB,
MOXKJUBOCTEHN, MaifHa, JKUTT. Y Ti 4yacu HaABIThb He HIJa MOBa MPO 3aCy/I’KEHHS.
[Ipotiec haktnuno BUuepmyBaBcs nmokapanHsaM. [IeBHI TeHeH il 100 TOTPUMaHHS
[PaB CIJIBHOT IIPOCTEKYBAMUC. I B IIbOMY CEHCI came ocoOM, TiAiaHi MoKapaHHIo,
BIZITIHSAJIM TY MEXKY, 32 SIKOIO BUHHKAE OE3KOHTPOJIBHICTD, OE3/a//isl, HEXTYBaHHS
JIOMHOO, 11 JKUTTSM, caMolo ii miaHicTio. ColliagbHN MPOIIAPOK MOKApaHUX B Ti
YacH CTA€ TIEI0 YACTUHOI CYCHIIbCTBA, Ky HIXTO HEe XOTiB 3a3MpaTH, HIXTO HE XOTiB
TaM ONMUHUTHUCS, a 3 IHIIOTO GOKY, caMe TaM MPOXONJIA JIiHis, Jie JIIO/H TIEPEBIPsIIn
MeXKi BJACHUX MOYYTTiB. JKOPCTOKOCTI, IPUHUKEHHS, CIIPABE/JINBOCTI, MOTAT /10
cau3My, OaskaHHsI 3aXUINATH Yi 3axuiaTucs Ta in. OTke, came TaM KUITLJIM [IpU-
CTpacTi, 9Ki BKa3yBaJM Ha Te, 1O JIOJINHI 0BEIeThCS BUBYATH, 3 UUM 11 JOBEACTHCS
3iTOBXyBaTUCs Y Oy/Ib-AKOMY pasi. J[yske KpaCHOMOBHO 3 I[bOTO IIPUBOJLY 3a3Hava-
etbest B cynoBomy pimmenni Ruffin v. Commonwealth: during most of the history of
the United States, prisoners had no legal right to humane conditions of confinement
that could be judicially enforced. This view was so strong that one much-cited case
even described a suing prisoner as a «slave of the state»! [7]. Tak 3BaHa goKTpHHa
HEBTPYYAHHSI TIPU3BOINJIA [I0 TOTO, IO CYIU MPOCTO He OPAN 0 CIYyXAHHSI CIIPABU
OZI0 OTPUMAHHS TPaB 3aCy/PKEHUX, OCKIJIBKU BBa)KaH, 10 1X IOPUCAUKITIS HE
CTOCYETHCST BiIOYBaHHsI OKapaHHsl, a JIUIIE OI[iHKU isTHHS 3acy/KeHoi ocobu [8].

Ane 3 (popMasibHOT TOYKM 30pYy Iiepiie MOKOJIHHS TIPaB He MA€ HisIKUX HAyKO-
BO-TEOPETUYHHX HAMPAIOBAHD IMO/I0 3a0€3IeYeHHsI Ta 3aXUCTY PaB 3aCy/[KEHUX.
I Tyt Mu OBUHHI PO3yMiTH, IO 1€, HACTIPAB/li, 3HAYHUN Pe3yJIbTaT, OCKIJIbKU BiH
CBIIYUTD TIPO Te, IO i/Iest 3aXUCTY MPaB 3aCY/KEHUX SBJISIE COOOI0 I0BOJI CKJIAHIIA
(beHoMeH, Ha YCBIZIOMJIEHHST SIKOTO JIFOJICTBO BUTPATUJIO 3HAYHO OLJIbINE Yacy, aHix
Ha PO3yMiHHs TOTO (PaKTy, [0 Y BEJUKUX CIJIBHOTAX JIO/IeN B SKUKICh MOMEHT MU
Oy/1leMO BUMYIIIEHI BECTH MOBY TIPO IIpaBa OKPEMOi JIFOMHN. 3acy/KeHi (haKTHIHO
CTaIOTh CBOEPITHUM 1HUKATOPOM, GKUI1 Y HAYKOBOMY PO3YMIiHHI Jla€ 3MOTY BiJICTe-
JKyBaTH JMHAMIKY i PO3BUTOK I'YMaHiCTUYHOI AYMKHU. By/b-gKka Hayka Mae rymaHic-
TUYHY OCHOBY 1 IIparte JocArTH Osaronosyyds Jjoeil. Ilepiine HoKoJHHS miABOIUTD
710 TIhOTO OCHOBY B KOHTEKCTI 3aXMCTY TPaB 3aCy/KEHOTO.

Jlpyre nokosiHHs (opMyBaHHS i€l IpaB JIOAWHA BKJIOYAE B cebe BeTMKUN
eTar, KOJIM TIoYajin Bi0yBaTHCS TPOIECH CTAHOBJIEHHS i PO3YMiHHSI ITPaB OKPEMOI
JIOMUHU. AJle Y MOKeMO MM BECTHM MOBY PO BUHMKHEHHS TOHATTS 3acyjKe-
HOTO 1 BU3HAUEHHS HOTO MPABOBOTO CTATyCy y IPYTOMY TOKOJIiHHI TIPaB JIIOJUHN?
BoueBunp, mo Hi. MoxeMo Jauille KOHCTATyBaTH, 1110 IpaBOBa JyMKa TUX 4aciB
OyJra 30cepejkeHa Ha MpobJieMi BUBHAYEHHST caMe TIPABOBOTO CTAHOBWIIA JIFO[MHI
B cycrizbeTBi. [IpaBoBuMii craryc croyaTKy BH3HA4YaBCS TaKUM YUHOM, HauebTO
MOKapaHHs He icHyBasio i ocobu, siKi ioro BigOyBasy, (baKTUYHO BHIAJaIN 3 TIpa-

! Tpusasuit yac y CIIIA 3acy/sKeHi He Majiu IIpaBa Ha JIOACHKI yMOBU TPUMaHHS, sIKi OyJ10 6 MOMKJIM-
BHUM 3aXUCTUTH B cyai. Take ctaHoBuiie 6yJI0 HACTIIBKI YCTATIEHNM, 110 Y OJIHIIT 3 CITpaB HIILIoCs mpo
3aCy/KEHOTO SIK TIPO «paba IITaTy».
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BOBOTO perymoBaHHA. OTiKe, MOKHA CKa3aTH, 10 MPABOBUH CTATyC 3aCyAKEHOTO Y
JIPYrOMY TIOKOJIiHHI ITPaB JIFOJIMHU BU3HAYABCS B HETATUBHOMY CEHCi, TOOTO SIK BijI-
CYTHICTh TIPABOBOI BU3HAUEHOCTI, KA /JaBajia 3MOTY CTaBUTHUCS /10 3aCYKEHOTO, SIK
10 cy0’exTa 1030aBIEHOTO BCUISKUX MPaB Ta MOKIMBOCTENH. CBaBI/IJISI B TIOPEMHIX
crcTeMax 0OMEsKYBAJIOCS JIUIIE MOPATbHO-eTUYHUMHE MTPOSIBAMU Ta TYMAaHHICTIO OKpe-
MUX BUKOHABIIiB IIOKapaHb. JIulie MIsSXeTHICTh cTaBajla Ha 3aXUCTi 11paB 3acy/isKe-
HUX. AJie Cro/liBaThCs Ha 1€ OYJI0 BXKKO 1 TOMY Y APyTOMY MOKOJIIHHI TIPaB JIIOMHU
3aXHUCT MPaB 3aCy/KEHUX Ta IHITUX OKPEMUX KaTeropiii el Mir BiadyTucs Jmiire
CTUXiiTHO 1 HepubepeHIIiiioBaHo.

Y 3B’43Ky 3 BperyJIoBaHHSIM [HUTaHb, [OB’SI3aHUX 3 CY/OBUMU IIpolle/lypaMu i
sacyukennmu, y XIV cr. BoHM 1oYasin oTpuMyBaTi cripobu BusHadeHnHs. Hampuk-
Jaj, Ha tepeHax MOCKOBCbKOTO KHsiziBcTBa OyB mpuiinsaruii Cynebuuk 1550 p.
Y HBOMY BUCBITJIEHO TUTAHHS BUKOHAHHS OKPEMUX TIOKapaHb Ta MPOTECYaTbHUX il
VY po6ori «McTopust yroJoBHO-UCIIONIHUTENBHOM cructeMbl Poccumy» 3a3Ha4a€eThes, 110
OpTaHi3allifo MeHITeHIIapHo]l AisIbHOCTI B POCITICHKIN iMTIepil BU3HAYAIN TIOJIOKEHHS
3BO/Lly YCTAHOB Ta CTATYTIiB PO YTPUMYBAHUX TIiJl BapTOto Ta Buciaanux (1832), axuii
yBi6paB B cebe Hopmu MockoBcebkoi (1804) Ta ITerepbypsbkoi (1819) iHcTpykitiii,
SKI perJaMeHTyBaJI JessKi IUTaHHs opraHisaiii B’s3HIM4YOro nmodyry ta IHCTpyKIil
Harsggauy rybepHehbKoro tiopeMHoro samky (1831). 3aznaueno, 1o 1i akTy Briepiie
PEryJIIOBaJIN IislIbHICTh MIiCIlb VB SI3HEHHSI, TIOPSIJIOK Ta YMOBHU BiAOYTTS KPUMiHAIb-
HUX TIOKapaHb, a TaKOK (DOPMU Ta METO/IM BILIMBY Ha apemTantis [9, ¢. 53].

[TeBHi mozii B chepi BU3HaAUEHHS 1IPaB 3aCyKEHOTO, a TOUHiIe B cepi pery-
JIFOBAaHHSI TIUTAHD, SIKi CTOCYBAJINCS TIPaB 3aCy/KEHOTO, BiIOYINCS TCIIsT TIOBAJICHHS
mapcbkol Baaan B Pociticekiit immepii. 23 aunug 1918 p. 3atBepakeno IloctanoBy
Hapkomata toctutii PCADCP «IIpo mos3baBiieHHst BOJI SIK Mipi MOKapaHHsST Ta Mo
MOPSIZIOK BifOYTTsI TakoTo (TUMYAcOBa iHCTPYKIIist)», 7 ceprust 1918 p. [Tocranosa
Hapkomiocta PCDCP «IIpo cTBOpeHHST TIOpEMHHMX MaiiCTepeHb, PO 30BHIIIHI
pobOTH Ta PO OIIATY TIpalli yB'si3HeHux», 17 tpasust 1919 p. npuiinsaro [Tocranosy
«ITpo TaGopu npumycoBux pobit» i 15 mucromaza 1919 p. Hapkomarom roctuirii
sarBepskere Ilonoxenns «IIpo saranpni micig yB'ssnenns PCDCP». Ak 6aunmo,
6arato aktiB. OCHOBHOIO IX pucoi0 OyB aKIeHT Ha aAMIHICTPATHBHIN CKJIag0Biii
(hopMyBaHHS MiCIIb i yCTAHOB BUKOHAHHSI TIOKapPaHb, ajle YacTHHA HOPM, O€3YMOBHO,
cTocyBajacsl W 3akpillJIeHHs [IPaBOBOTO cTaTycy 3acy/pkeHux. HasgBHicTb Takoro
3HAYHOTO MAaCHMBY HOPMATHMBHMX aKTiB, Ha KaJjib, HE BIIMHYJA Ha PO3BUTOK MeXaHi3-
MiB 3aXHCTy IIPaB 3aCy/KEHOTO 1 B3araji ioro MoKJIMBOCTEH K cy0’€KTa MEBHOTO
KOJIa TIPaBOBIIHOCKH i OOTPYHTYBaHHS OOMEKEHb.

ITig yac TpeTboro MOKOJIHHA MPaB JOJUHN PerjaMeHTallisl, BU3HAYeHHS Ta
OCMUCJIEHHSI TIPABOBOTO CTaTyCy 3aCy/[KEHWUX, MOKJINBOCTEN HOTO 3abe3eueHHs
Ta 3aXUCTy OTPUMaJIa 3HAUYHWH Ta MIITHUN iMITyJThc. Malizke BCi OCHOBHI aKkTH, 1110
CTaJIi 3araJlbHOBU3HAHUMU CTaHAApTaMu B cdepi 3aXuCTy MpaB 3acy/KeHnX, Oyin
NpUHATI came B 1iell nepioa. Came Ha 1€l 1epioj 3BepPTAIOTh yBary i iHO3eMHi
nocaignuku. 3okpema, James B. Jacobs B pobori The Prisoners’ Rights Movement
and Its Impacts Bkadye Ha Te, 10 PyX 3a MpaBa 3aCy/KEHUX HEOOXiHO PO3yMiTH
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B KOHTEKCTI (pyHIaMeHTAJIBHOI JEMOKpATH3allil, SKa OXOINJIa aMEPUKAHChKe CyC-
mibecTBO TounHato4K 3 J[pyroi cBiToBoi BiitHu Ta TpuBaia 10 1960 p. [10]. I Tpeda
3a3HAYUTH, 10 YCBIZIOMJIEHHS BayKJIMBOCTI 1[bOTO HAIIPSIMY [IiSJIBHOCTI CTAI0 3HAYHOIO
MOJIIE€I0 He JIUIIe Y TTPAaBOBOMY CEHCI, a i y 3araJbHOJIOChKOMY BUMIipi. OCKiTbKI
PO3YMIHHS TOTO, 1O 3aCY/IPKEHUH € JIIOJHOI, CBOEPITHUM <«ITPOLYKTOM» TPOMAJISTH-
CHKOTO CYCIIJIBCTBA, 1 10 BiH y Oyib-sIKOMY pasi abo MOBEPTAETHCS Y CYCILIBCTBO
(DizrunO, 200 TIOBEPTAETHCSA Y CYCIILIBCTBO Y BULJIAAL IPOOJIEM, BUTPAT i CKJIAHOLIIB,
CBIJIYUTH TTPO HOBY CXOJIMHKY Y PO3BUTKY CyCHiIbCTBA B 11ijioMy. CXOMMHKY, sIKa
IPOIEMOHCTPYBAJIa, 3 OAHOr0 OOKY, IJIMOMHY TPOOJIEM CYCIIIBCTBA, a 3 JAPYroro —
rIMOUHY TTIO3UTUBHUX MOKJIMBOCTEN CYCITLIBLCTBA.

Buiiie My BKazaiu Ti akTH, sIKi PETrJIaMEHTYIOTh MpaBa 3acysKeHOTo i ki Oy
npuitaaTi y XX cr. Ile maneko He Bci akTH, siKi 6e3M0cepeIHbo CTOCYBAIUCS 3aCy/l-
xkennx. KpiMm HUX GyJ10 3apoBa/IZKEHO i CTBOPEHO KiJIbKa MisKHAPOIHUX 1HCTUTYIIIH,
OCHOBHMM 3aBJIaHHSM SIKMX CTa€ IIKJIyBaHHS IIPO [IpaBa JIOJAMHH 1, 30KpeMa 3acy/pKe-
Hux. Hanpukiiaz, ofHIM 3 OCHOBHUX 00'€KTIB CIIOCTEPEKeHHsT €BPOTIEIICHKOr0 KOMi-
TETy 3 3aM0biraHHsT KaTyBaHHIM Ta HEJIOICHKOMY YU MPUHU3INBOMY MOBO/KEHHIO
abo TOKapaHHIO € caMe 3aCy/IKeHi, MOBO/PKEHHs 3 HIUMU i JOTPUMAHHS iXHiX TIpasB.
I 11e He el OopraH, sIKUii 3aliMA€THCS TTPaBaAMU 3aCY/KEHUX.

Tenesa geHoMeHy 3aXMCTy NpaB 3aCyAKEHOTO AEMOHCTPYE IHILY «MEXaHiKy»
PO3BUTKY 1 cTaHoBaeHHA. Hapomkenuii ak cBoepijiHa npoTuBara BiIbHOMY TPO-
MaJSTHUHY, HOCIiIO TiZHOCTI, ITpaB Ta C¢BOOOJ, CTATyC 3acCyKEHOTO CIIOYaTKy OyB
YIMOCH JliaMeTPaIbHO MPOTHIeKHNM. [le puHmKeHHs, Mo30aBIeHHsT MaiiHa, TTpaB
Ta MPUBIJIEIB, 1€ CTATYC, SAKUil Ja€ MOXKJIMBICTh OY/b-KOMY 3HYIIATUCS Haj THUM,
XTO HAMIJIEHWH HUM. 3acy/sKeHWH <«Bi[TiHSI€» BLIBHOTO TpoMajgHUHA. EjnemenTn
NPUHUIKEHHST BJACTUBI OaraThoM mokapaHHsM. HepiZko mokapaHoro posjsirain
a0, HaBIaKW, OJSATAIN Yy MOTaHUN YU CMINTHWIT OJAT TOIO. Bee 1le BUKOHYBaIn
myOJIiTHO 31 CMaKOM Ta PO3TATYBAaHHSIM y Yaci. Myku Oy/ii BasKJIMBUM €JIEMEHTOM i
UM JIOBITMMU i TJMOIIMMK BOHM OYyJIM, TUM IIiKaBillloo craBaja Kapa. bpaiien Jleiin
OPUCBATUB 0AaraTto yBaru pPisHUM BUaM KaTyBaHb Ta IMOKAPaHb, HABOASYU YUMAJIO
noapobutp [11, ¢. 224-278].

SIk GaumMo 3acy/KeHWil, sk cy6’€KT BUKOHAHHS i Bif0OyBaHHS MOKapaHHs, i
HABITh SIK 0COOMCTICTD, He icHyBaB. Ba/usa Oy/iu cuiia IOKapaHoro, Oro 37aTHICTh
TEPIITH i, BIZINOBIIHO, JIaBATH MOXKJIUBICTh CIIOCTEPITayaM HACOJIO/IXKYBATUCS BUIOBU-
meMm. [lokapantd moctae gk HAMTOJOBHIITA MeTa i artodeo3 eK3eKyTUBHOI JTiSIITBHOCTI.
Came mokapaHHs € IeHTPaJbHUM eTTi3010M, (hiTypa 3acy/KeHOTO B IIbOMY CEHCi Ma€
3HAYEHHsI BUKJIIOUHO SIK HEOOXITHWI yYaCHUK 3arabHOTO TTOBYAJIBHOTO Ta JITIHOTO
BUJIOBHUIIA. 3PO3YMIJIO, IO MUTAHHS PO 3abe3eUEHHsT ITPaB TaKoi 0coOu B3arajii He
BuHmKas10. Mimesns Myko 3a3navae, 1o 10 Kinig XVIII noyatky XIX cr. mokapaHHst
MaJI0 O3HAKW MPUHWKEHHs (TaHeOHI CTOBIIN), MaiiKe 3aBXK/IU CYIIPOBOJIKYBAIOCS
KaTyBaHHSAMHU, OyJIO CBOEPIHUM «T€ATPOM» JKOPCTOKOCTI, TOKA30BUM 3aXOJI0M,
SIKICTB 1 BILUTUB sIKOTO OyJu my»ke cymuiBaumu [12, c. 12].

Tomy mepruii eTan «CTaHOBJIEHHS» ifel 3aXUCTy i 3abe3MeueHHst mpaB 3acy-
JUKEHOTO MOJKHA Ha3BaTH €TAIlOM TOKapaHux abo 6e3cy0’€KTHUM i TaKUM, B SKOMY
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rOJIOBHOIO CKJIaZ0BOIO OyJia MeTa, 1[0 II0Jsdrada y 3alaKyBaHHi i JeMOHCTpalii
Ge3KpaiiHix MOKJIMBOCTEN KopcToKocTi. Ha 1[boMy eTari akileHT cTaBUBCs caMe Ha
BUIOBUIT. ToMy O/IHIEIO0 3 HAWTOJOBHIMIMX HOTO O3HAK € HASBHICTh 1OY. Y KHU31
«KaTyBaHHs Ta OKapaHHs» 3a3HAYAETHCS, 110 3a YaciB IHKBI3WIIII KaTyBaHHS OyJIH
xoua i HebOaKaHOIO, ajle HEeBi EMHOIO YacTHHOW Cya0Boi mporeaypu [11, ¢. 270].
I xoua 3acymkeHMii He HaOyBa€ SIKUXOCh IIPaB Ta FapaHTill, a 3aJIMIIAETHCS TIIIAKOM
y JKOPCTOKIi1 TPi, Bce K TaKW 3 TOUKU 30py (hOPMYBAaHHS TiIBATMH iHCTUTYTY TIPaB
3aCy/KEHOTO, iX 3a0€e3MeYeHH s 1 3aX1CTY, Ileil MOMEHT € BasKJIBHM.

AJiKe TIepIIUil eTar CTAaHOBJIEHHS ijiel 3aXUCTY TIPaB 3aCy/KEHOTO MOKHA TTPH-
PIBHATH 10 IPYTOTO MOKOIHHS i€l TpaB Jroaman. Ak Gy10 BKa3aHO BWUIIE, T/ 9ac
JPYTOTO TMOKOJIHHS TIPAB JIIOIMHN MPABOBUI CTATYC 3aCY/KEHOTO CTa€ 00’ €KTOM
yBaru. CyzioBa mpoiiesypa rnepeabadae mepiii 03HaKW 3MarajbHOCTI i, BiJIMOBIHO,
CTOCOBHO 3aCyPKEHOTO TMTOYMHAIOTH (hOPMYBATHCS CYCIiIbHI BigHOCHHN. [le BuKIM-
Ka€ moTpeby B iX BpEryJroBaHHI. Y TOMY YHCJI il CTaTyC 3aCy/sKEHOTO Mijinaaae
/1 1[I0 TeHeH1lil0. I Xoua 1po [oKJa/He PeryJaioBaHHs i HaBiTh PO BU3HAYEHICTD
MOBY BECTH IIl€ 3aPaHO, MepIii crnpodu 3'siICyBaHHs CTATYCY 3aCy/KEHOTO TIOYMHAIOTH
npocrexyBatuch. Cepesl HOPMAaTUBHUX aKTiB, SIKi MOXKYTb OYTH TIPUKJIAJIOM HEPITIX
HATSIKIB Ha YCBIZIOMJIEHHSI HEOOXiTHOCTI PeryiioBaHHS KPUMiHATbHO-BUKOHABYMX
MPaBOBITHOCUH MO’KHA BKazatu Benuky xaptiio BosbHOCTel 1215 p., [letuitiio mpo
npasa 1628 p. Tormo.

A ocb i yac TPEThOTO MOKOTIHHS TIPaB JIOAWHN MU MOXKEMO /TOCTaTHbO BIIEB-
HEHO KOHCTATyBaTH, 10 3acy/UKeHuiT HabyBae o3Hak cyb’ekrta mpaBoBigHocun. /{o
pedi, 3'SIBJISIETHCS TOHATTS «3acy/KeHnii». MOopMyJTIOEThCS 3MIiCT ITPABOBOTO CTATYyCy
i MOCTYMOBO MOYMHAIOTH (JOPMYBATUCST MEXaHi3MU 3a0e3TeYeHHs] 1 3aXUCTy TPaB
sacy/pkeHoro. Ileit eram € ayske GaraTuM Ha HOPMATHBHI akTH. MisKHApOIHI akTH
MM Ha3BaJIl BUIIlE, a OT cepejl THUX, SKi 3aCTOCOBYBAJMCI HA TEPUTOPii cydacHOI
Ykpainu, MoxkHa Bkazatu TumuacoBy [HcTpykitito «IIpo mo36aBieHHsT BOJI, SIK MipH
MOKapaHHsi i PO MOPSIIOK HOTO BiOYBaHHsI», 3aTBEP/KEHY TTOCTAaHOBOIO Hapkomy
foctuttii PPOCP 23.07.1918 p., Ta Bunpasuo-tpynosuit kogexc PPDCP Toro.

OTiKe, MOXKHA CTBEP/IKYBATH, 10 cepa TToKapaHb 1 iX BiOyBaHHS 3aCy/[KEHUM
MPOXO/IUJIa 30BCIM IHITUI iICTOPUYHUN TILJISAX, aHIXK 1/1ed MTpaB JIOJANHU, X04a 3aXUCT
i 3a6e3rneyeHHs TIPaB 3aCy/PKEHOTO ChOTO/IHI € YaCTHHOIO 3arajbHOI Teopii 3aXucTy i
3abesreyenHst MpaB JIOAUHH.

Bucnosxu. ChopmyaioeMo 03HAKK IBOX €TaliB PO3BUTKY i/lel 3aXUCTY IIPaB
3aCy/IPKEHUX, 1X 3MICT Ta XapaKTePUCTUKU.

[Teprmmii etarm — 6e3cy6’eKTHO-3a/IsIKyBaibHUI. OCHOBHUMHU HOTO O3HAKaMU €
BiJICYTHICTb TIPABOBIIHOCHH, TIOB'SI3aHUX 3 BUKOHAHHSIM TTOKapaHb. BiAmoBiHo, HEMae
cy6’eKTa 3aCy/PKEHOr0, a TaKOK (DaKTWYHO BiACYTHI YHOBHOBaxkeHi cy(’€KTH, sKi
MOKJIMKaHI BUKOHATH 1okapanHd. [lokapanns mMae MeTolo Kapy Ta 3aJKyBaHHS, He
oOMesKeHe MTPABOBIMMHU MEKaMU, Ma€ TAEMHUIT XapakTep, sIKUil BUBOAUTH MOKAPAHOTO
3a MeXKi CyCIIbCTBA, POOJISIYM HOTO JInlile MIIEHHIO /IS KapaJibHOTO BILMBY. Ha
IIbOMY eTalli MOKHa CTBEP/KYBATH, 1110 BiJICYTHIN HABITh MPUMYC, OCKIJIbKU TTPUMYC
3aBXK/IM TOB'SI3aHUI 3 SICKPABO BUPAXKEHOIO /IEPKABHOIO BJIA0I0, sIKa TOCJIiJOBHO
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3aCTOCOBYE IIPUMYCOBI MeXaHi3Mu, posropraiouu ix y yaci. Ha nepniomy erari maemo
CIIpaBy CKOpillle 3 IPOsBaMU CBaBi/LISA Ta HEOOMEKEHOCTI IIijl Yac 3acyIsKeHHs, IIPH-
3HAYEHHS TIOKAPaHHs Ta WOTO BUKOHAHHs. Biraga mocrae sik 0[HO0C000Be PillleHHSsT
MOHapxa (KH3s, KOpPOoJs 1apsi TOINO), SIKUK CyJUTh i Kapa€ Ha CBill po3cyj Ta
CBOEIO BOJIEI0. 3PO3YMiJIO, 0 B TAKMX YMOBaX He MOKHA BECTH MOBY IIPO ITPABOBY
BPEryJIbOBaHICTb.

[pyruii erann — cy0’exTHOBU3HAaueHuil. Ha 1ipomy ertami 3'sBisieThest cy0’eKT
3aCy/>KEHOTO Ta BUHUKAIOTh HOPMU T1PaBa, SIKi PEryJIo0Th Cy/IOBUI MPOIIEC i SK Horo
CKJIA/IOBY — ToKapaHHs. Ha HboMY BiIOyBA€THCS CTAHOBJIEHHST KPUMiHATLHO-BUKO-
HABYMX MTPABOBIJIHOCHH, iX MpeaMeTa, 3mMicTy Ta MeTu. MeTa kapu 36epiraia CBOIO
aKTyaJbHICTh ¥ 6araThox KpaiHax ask 20 modaTky XXI cr. I HaBiTh SIKIIO 11e W He
JieKIapyBajiocs, (haKTUYHO BOHO Tak i OYJIO, OCKIIBKU YCBiZOMJIEHHS (POPMYBaHHS
«HOBOT» MeTH IMOKapaHHs BifOyJocst HanpukiHi nepmioro aecstupivus XXI cr.
Haii6inbin BaroMuM cTa€ yCBiIOMIIEHHS 1 BiOOpakKeHHS Ha JOKTPUHATBHOMY PiBHI
Toro ¢hakTy, O Kapa, Mo-Tepiie, mepectaia AaBaTh edeKT, a IPUHWKEHHS Ta KaTy-
BaHHs HaOy/M O3HAK 3JI0YMHHOI MOBeAiHKH. [lo-apyre, Kapa MpojeMOHCTpyBaia
CyIiJIbHY Hee(eKTUBHICTD i, HaBiTh HaBMaku, (hopMyBajia MPOIIAPOK MPodeciiHmX
«3JIOUMHILIBY, SIKi 3 PI3HUX MPUYUH CTABAJIN Yy CBiJIOMYy KOH(MPOHTAIIIO 3 CyCHiJib-
crBoM. TTo-Tpere, iHIIM CKIa0BI METH TIOKapaHHs — 3a/IsIKyBaHHs ab0, SIK TIPUITHATO
OyJI0 Ka3aTh y «HayKOBUX» KOJIaX, 3arajibHa TPEBEHIlis], B KiHIIEBOMY IiICYMKY
MIPU3BEJTH JI0 POMaHTHU3aIlii 0cOOU «3€Ka» 1 TepeTBOPUIN WOTO 0COOy Ha CUMBOJ
«cTpakaauablisgy. /logaeMo 10 bOro HeraTUBHY CTATUCTUKY PeIU/IMBY, I1OB’s3a-
HOTO 3 KapaJIbHOIO CUCTEMOIO TIOKAapaHb, a TAKOXK HECTIPUWHSATTS 1€l chepr KUTTS
CYCILTBCTBA 5K ICHYIOUOI i Bay)KJIUBOI, i MU OTPUMAEMO TOW CTaH pevell, SKuil iCHy€E
CHOTO/IHI B YKpaiHi i KU HAIITOBXYE BCiX, XTO TPAITIOE B I1iil CUCTeMi, KEPYE HETO, a
TaKOK BUBYAE ii, Ha JLyMKY [IPO HaraJabHy HEOOXiIHICTh JOKOPIHHOTO pehopMyBaHHsS
KPUMiHATbHO-BUKOHABYOI CUCTEMHU.

[le oxHi€O M0MATKOBOIO, i, HATIEBHO, HANGIIBII BaKIMBOIO O3HAKOIO JPYTOTO
eTaly CTaHOBJIEHHS iJiel 3aXMCTy IpaB 3aCyIKEHOrOo € ii 3/aTHICTh cTaBaTH 00’ €KTOM
HAyKOBOTO BUBYEHHS i momyky. Came BOHa poOUTH Tl eTall JysKe TTPOLYKTUBHUM,
TaKWM, 10 JI03BOJISIE (pOpMYBaTH HOBY MeTy TIOKapaHHs i KOHIIEMII0 CTBOPEHHS I
(pyHKIIIOHYBaHHSA KPUMiHQJIBHO-BUKOHABYOI CUCTEMU YKpaiHU.
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Historical stages of formation of the idea about prisoner’s rights protection

The article is devoted to the study historical stages of the idea about prisoner’s rights protection.
Institute of prisoner’s rights protection have been analized as especial feature which have natural basis
in human consciousness. Protection of prisoner’s rights interpreted as a mechanism human’s security and
it’s a fundamental needs of people.

It has studied generation of human rights idea and found out that the historical passing of it
doesn’t same as stage prisoner’s rights protection. Established the fact that prisoner’s right protection
is latest law notion than human rights and scientific and legal grounding of it to divide on two stage:
first — subjectively intimidating. In that stage we have some examples will of one’s own and unlimited
power in execution action. The sole decisions of the monarchs (king, prince etc.) is basic kind of “court”
and punishment.
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The second stage is subject-specific stage. There is a person of prisoner and arise a punishment
law (even executive code) and another laws which regulate court process and using sanctions. When the
subject did executive action to transforming in new public relations with new content and purpose.

Keywords: rights of prisoners; protection of prisoners rights; provide of rights; legal status of
prisoner; basic rights of prisoner.
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UM 3ABXKAU BAPTO MNMOCIIIWIATU NMOBIABHO
AbO OKPEMI INMUTAHHA HEBIAKAAAHOTO
MPOBEAEHHS CAIAYNX AIU

Cmammsi po3kpusae ocobiugocmi HACMYNH0Z0 CYO08020 KOHMPONIO 34 3AKOHHICIIO NPOGEOeHHs
obwyky ma 0210y y nesiokiaonux eunadxax, nepedbauenux . 3 cm. 233 Kpuminaiviozo npovyecyain-
nozo xKodexcy Yipainu (Oani — KIIK), 30kpema nog’ssami 3 6umozoio negiokiaonozo 3eephenis 00 cio-
4020 cydoi 3 GIONOGIOHUM KIONOMAHHAM.
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Ha nidcmasi mamepianie cyooeoi npaxmuxu: a) éudireno nioxoou 00 xearigixauii eumozu nesio-
KAaoHocmi; 6) BUOKPEMIECHO NOBAKCHT NPUYUHIL NPONYCKY CMPOKY, SKI GUSHAIOMbCs cyoamu. Y pesyiv-
mami KpumuuHozo OCMUCIEHHS BIOHAUIOCHUX NO3ULIL 3aNPONOHOBAHO: ) HE 68ANCAMU KAMEZOPilo
<HEBIOKNAOHICIIL > NPOUECYALLHUM CIMPOKOM; 0) BUIHABAMU HEMONCIUBUM OOUUCTIEHHS, NPONYUEHHS
i NOHOBLEHHS. MAKOZO <CMPOKY>; 8) CNPULLMAMU <HeGIOKAAOHICmby SK ouinne nonsmmst. Yepes 6io-
CYMHicmy Zpanuuinoz0 mepminy nesiokiaonozo 3eepnenisa pexomendosano: 1) euecmu sminu 0o 0pyzozo
peuenns u. 3 cm. 233 KIIK, saxpinuswu epanuunuii cmpox; 2) eusnavamu, 4u 0yio 0Ompumano eumozy
HeGIOKAA0HOCI, 6PAXOBYIOUL MPU KPUmMepii: a) cmpox 6i0 momenmy nposedenns obuyry; 6) nosajic-
HICTb NPUMUNLL, WO 3YMOBUILU MPUBANLICTL MAKOZ0 CIMPOKY; 8) MONCIUBICIND 36EPHYMUCS Y OLIbUL CIUCIL
cmpoxu; 3) 610M06sMU Y 3a00801eHHI KIONOMANHSL NPO NPOGeOeHtst 00WYKY Y PAasi, K0 6KA3AHT KpU-
mepii ceiduamov npo HeOOMPUMANIHA BUMOZU HeGIOKAAOHOCTI.

Kio4oBi ciioBa: o011y K; HeBiIKIa/IHI BUMAIKW; HEBIAKIA/HE 3BePHEHHSI 3 KIIOTOTAHHSIM; CYA0BHI
KOHTPOJIb.
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1paBa U YTrOJOBHO-TIPABOBLIX AuciuiuivnH, [lontaBckuit opumnyeckuit nactutyT HarmonaabHOTO
IOPUIMYECKOTO yHUBepcuTeTa mMenn SApocaasa Myzaporo, Ykpanna, r. [lostasa.
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Bceerza i caenyer cnemurs MeIJIEHHO WM OT€eJIbHbIE BOIPOCHI 0€30TIAraTeJbHOro NpoBe/e-
HHS CJI€ICTBEHHBIX JIeiiCTBUI

Cmamovsi packpvieaem 0co0ennocmi nociedyiouezo cyoednozo KOHMpPOis 3G 3aKOHHOCMbIO NPo-
gedenus 00bICKA U OCMOMPA 8 0e30MIAzaAMeNvHbIX CAYUasix, npedycmompennvix u. 3 cm. 233 YIIK
Yipaunot, 6 wacmnocmu ceszannvix ¢ mpebosanuem 6e30miazamesvHoz0 00pauenus K ciedcmeennomy
cydve ¢ CoOmEemcmayouUM X00amaicmeom.

Ha ocnose mamepuaios cydebnoil npaxmuku evideienvl: a) nooxodvl ¥ Keaiugukayuu mpebo-
sanus 6esomiazamenvrocmu; 6) YEaNCUmMesbHble NPUHUHbL NPONYCKA CPOKA, KOMOPLLe NPUSHAIOMCSL
cydamu. B pesyromame kpumuueckozo 0CMbLCACHUS CYUECTBYIOUUX NOSULUTE NPEOTIONCEHO; @) He OMHO-
cumv Kamezopuio <6e30maazamenvHocmp> K NPOUECCYaivibiM CPoKam; 6) NpusHasamv Heeo3MONCHLIM
ucuucIenue, NPONYCK U 60300HOGICHUE MAKOZO <CPOKA>; 8) BOCNPUHUMAMD <Ge30MAAZAMeNbHOCIIb> KAK
ouenounoe nonsmue. Ms-3a omcymemeus: npedeaviiozo cpoka 6e30miazamenviozo 00pauenis peKomen -
dyemcs: 1) enecmu usmenenus 60 emopoe npeoroxcenue u. 3 cm. 233 YIIK, saxpenus npedenviiviii Cpox;
2) onpedensmo, 6ou10 au coOu00eno mpebosanue 6e30MIAzAMENLHOCTNU, YUUMBIBAS MPU KPUMEPUSL:
a) cpox ¢ momenma npoeedenus 06vicKa; 6) YBANCUMENLHOCD NPUUUNDL, 00YCLOBUBULEL NPOOOIICU-
MeNLHOCTL MAKOZO CPOKA; 8) BO3MONCHOCTIL 0OPAMUMbCS ¢ XOOAMAUCMEoM 6 bojee ClHamvie CPOKU;
3) omxasvieamv 6 yoosieMEOpeHUN X00AMALCMea 0 nposedenuu 00biICKA 6 CAyuae, eciu YKA3annoie
Kpumepuu c6udemesbemsyiom o necobuodenuu mpebosanius 6e30miazamenrvHoCniL.

Kiouesblie ciioBa: 00bicK; Oe30T/iaraTesbHble caydau; GezoTaarare/bHoe obpaleHue ¢ XogaTaii-
CTBOM; CyIeOHBI KOHTPOIb.

ITocmanoexa npoonemu. «Potius sero, quam nunqguams, — BIIEpPIIE IPOrOJIOIIEHA
GiJIblite IBOX THCAYONITH ToMy ceHreritiss Tita JIiBis i 3apas, y CTOJITTI HaAIIBU/-
KOCTel BIITYKY€ETbCA He MEeHII akTyaibHO: «Kpaie mizno, anixk wikomm» [1, ¢. 179].
He meHIn «xnBo» IIMTOBaHI CJIOBa BUIJISAAIOTH, IK HE JAMBHO, 1 y KPUMiHAJIbHOMY
nporneci. HaneBne, came 11i€1o JIOTiKOI0 KepyBaBCs 3aKOHO/aBellb, /03BOJISIIOUN
y HEBIJKTaHUX BUIAAKaX 0OMeKyBaTH TpaBa i cBOOOAM JIIOAWHK Ta, BOJHOYAC,
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3000B’3yI04M OTPUMATH, XO4a U HACTYIIHE, ajie CyJOBE CXBAJEHHS TaKOro oome-
JKeHHS. A BTIM, 3rajlaHuil MeXaHi3M, 5K i IPaBo 3arajoM, — Iie iHcTpyMeHT. KopucTb
abo MIKO/Ia BiJl 10TO BUKOPUCTAaHHSI, 6€3yMOBHO, 3HAYHOIO MiPOIO 3aJIESKUTh BiJl STKO-
CTi HOPMATHUBHOI TEXHIKH, aJie Tie OIIBIIOI0 — Bijl TIPABOCBIIOMOCTI TOTO, XTO HOPMY
3acTOCOBY€E. BpaxoByBarn 006u/IBa aclieKTH — BKpail BasKJIMBO.

Ananiz ocmannix docniocens i nyoaikayii. IIpobaemarnka oOIIYKY Ta OLJISILY
&uTIa a60 1HIIOTO BOJIOMIHHS € MOCUTH 3aTpeOyBAaHUM HAYKOBUM HAIMPSIMOM Yy
KPUMiHAJIBbHOMY TIPOIIECi, KU TPEeCTaBJEHN YNCIEHHUMUA HAYKOBUMU IIpa-
gamMu. B ocTanHe WATUPIUYSA BKa3aHy TeMATUKY B PI3HMX KOHTEKCTAX PO3TIISAIATI
taki BiTunsHsHi Bueni, sk O. B. Binoyc (O. V. Bilous) [2], 1. B. Berepa-Ixxescbka
(I. V. Vegera-Izhevska) [3], O. B. Kamrina (O. V. Kaplina) [4], M. B. Komaposa
(M. V. Komarova) [5] ta iamr. Bogrouac, He3Bakaoun Ha BaromMi HayKOBi OPOOKH,
OKpeMi cerMeHTH MpobJieMaTuKK i Ha ChOTO/IHI XapaKTePU3YIOThCs JOKTPHUHATIBHOIO
HEO/IHO3HAYHICTIO Ta BiICYTHICTIO €/IHOCTI y IIPAaBO3acTOCYBaHHi.

Mema i 3asdanns. Metoro my6Jikaiiii € BUpobJIeHHsT HAyKOBO 00IPYHTOBaHUX
PEKOMEH/IAIlii, CIPSIMOBAHNX Ha BUPIIIEHHS MPUKIATHIX MPOOJIEM y 3aCTOCYBaHHI
BuMmor 4. 3 c1. 233 KIIK. /locaraentio BKazaHoi MeTH CIIPUITHME PO3B’ SI3aHH
TaKUX 3aB/IaHb: BU3HAUYUTH, SIKUM € IIPaBO3ACTOCOBHE TJIIyMayeHHsl KaTeropii «HeBijl-
KJIAJTHO»; HA/IATU TEMIIOPAIbHY XapaKTEPUCTUKY 1[bOMY TIOHSITTIO; PO3POOUTH TIPaK-
TUYHI TTOPaJiu i/l Yac BCTAHOBJIEHHS TOTO, YU JOTPUMAHO BUMOTY HEBiJIKJIaJHOTO
3BEPHEHHS; 3aIIPOTIOHYBATH 3aKOHO/IaBYl Ta MPABO3aCTOCOBHI MIJISAXU BUPIMEHHS
BUSIBJICHOI TPOOJIEMHL.

Buxnao ocnoenozo mamepiany. Yactunoro 3 cr. 233 KITK Bcranossieno mpa-
BUJIO, BI/IIIOBITHO /IO SIKOTO MICJIS 3iHCHEHHS TPOHUKHEHHST Ta OOIIYKY JKUTJIA YH
iHIITOTO BOJIOMIHHST 0cOOU TPOKYPOP ab0 CHIAUUN 32 TOTOKEHHSIM 3 MPOKYPOPOM
3000B’s13aHI «HEBIJIKIAHO MICIS 3MIMCHEHHST TAKUX [Iii1 3BEPHYTUCS 3 KIOTIOTAHHSIM
PO MPOBEIEHHST OOIIYKY /10 CJIII0TO cyami»'. Buxomsiuu 3 Toro, 110 3aKOHOIaBEIh
3aKpINMB Take MPABUJIO IK OJIHY 3 YMOB JIOITyCTUMOCTI OTPUMAHUX BHACIIIOK «HEBiJI-
KJIA/[HOTO» OOIIYKY JI0Ka3iB, 0COOJUBO TOCTPO MOCTAE MUTAHHS [IPABO3aCTOCOBHOTO
TJIyMaueHHd KaTeropil «HeBiJIKJIaIHO».

TpaputtiitHo cy10Ba MpaKTUKA HEOJHO3HAUHO IHTEPIIPETYE OKPECTIEHY KaTeropito.
YMOBHO T103UI1i1 Cy/i/IiB MOKHA TIOJIIJINTA HA TPU TPYIIU:

1) «HEBIIKIAIHO» CJIIJT PO3YMITH SIK «HACTYITHOTO /IHS TICJIsT TPOBEJIEHHS BifIIIO-
BiZIHUX curigumx fiii». Taka mosuiiist coro yacy GyJia BucjIoBIeHa Buium creriari-
30BaHUM CYy/IOM YKpaiHU 3 PO3IJISIly NMUBLIBHUX I KpUMiHAJIBHUX cripaB [6]) 1 Taky
K TIO3UILIO MiAITPUMYIOTh I OKpeMi cy/u Tepinoi iHcTaniii [7];

2) «HEBIJKJIAHO» CJIiJI PO3YMITH SIK «HACTYITHOTO POOOYOrO JIHS THCJIst TPOBe-
JIeHHS BIIMOBIIHUX CJIiUuX Aiii». LlikaBuMm € Te, 1110 cyan KBasiikyBaan 3a3Haueny
KaTeropiio sik CTPOK, 100 0OYKMCIEHHS SIKOTO 3aCTOCOBYIOTHCST 3arajibHi TTPaBUIIA,
B TOMY YHWCJIi i 3 TPYMOBOTO TIPaBa, a y pasi HOro MPOIYyIIeHHS 3 MOBAXKHUX TIPH-
YMH — POBIIHIOBAIU SIK TaKWii, 1[0 MOKe OyTH moHOBJIeHUN. Tak, B yXBaJi CJIiuoro
cymai JlmdakiBebkoro paitonHoro cyay M. JIbBoBa Bin 17 sxoBtHsa 2017 p. (cripaBa

! [le came IpaBUJIO TIOIMMPIOETHCS 1 Ha HEBIAKIAHAN OIS KUTAa ab0 IHIIOTO BOJOMIHHSA OCOOM.
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Ne 463/5108/17-k), iMeHOBAHOI «yXBaJIOI0 PO MOHOBJEHHS MPOIECYaTHHOTO
CTPOKY», OyJi0 3a3Haueno: «/liiicHo, BignosigHo 10 cr. 67 K3nll, gxio cBATKOBMIi
ab0 HepobouMil /IeHb 36ira€Thest 3 cyOOTOI0 abo HeiIer0, BUXIHUN JIeHb TIepeHo-
CUTHCSI Ha HACTYIHUI Micst ¢BATKOBOTO abo Hepobouoro. Ockimbku 14.10.2017 p.
6yB /lnem 3axucHuka YKpaiHu Ta mpumas Ha cybOTy, TOMY BUXIIHWI JeHb OYyJI0
neperneceHo Ha 16.10.2017 p. Sk BGavaeTbest i3 MaTepiaaiB KJIOMOTAHHS, CJII4UM
6yJI0 TIO/IAHO KJIOTIOTAHHSIM TIPO 1poBeeHHs oomyky 17.10.2017 p., To6TO B miepimii
poboumii JieHb. A TOMY, 3 BpaXyBaHHSIM HaBEJICHOTO, CJIijl KJIOMOTAHHS 3aI0BOJIHUTH
Ta TIOHOBUTHU TTPOMYIIEHNI 3 TIOBAKHUX TIPUYMH CTPOK HA 3BEPHEHHS 13 KJIOTIOTAHHIM
PO TIPOBeIeHHsT 00IIyKy> [8];

3) «HEeBIIKJIAJHO» CJIijI PO3YMITH SIK BCTAHOBJIEHUI 3aKOHOM CTPOK, BeJIMUYMHA
SAKOTO CyJlaMU TIPsIMO He BKA3YETHCH, MPOTe Y pa3i 3BEPHEHHS /10 CIIYOTO CY/II
Ii3Hillle, Hi3K HACTYIIHOTO JIHS IICJIsl MIPOBENEHHS CHIUUX [iid, CTPOK BBAXKAETHCS
«TIPOTIYIIEHNM», ajie Moke OyTu monoBeHuil BiamosigHo o cr. 117 KIIK. IlikaBo,
IO Cy/0Ba MPAKTHKA MOHOBJIEHHS «IPOIIYIIEHOTO CTPOKY» BHPOOWIA BJIACHI TIpa-
BHJIA 3aCTOCYBAHHS 11bOTO IHCTUTYTY. Tak, MOBaKHUMU NIPUYMHAMU Y CY/OBIii TIpaK-
THUIlI BUSHABAJINCS, HATIPUKJIA/L:

a) BCTaHOBJIEHHS BJIACHMKA IPUMILIEHHS, 1110 OyJ0 00’€KTOM HEBimK/IamIHOI
caipyoi aii [9]. Tomnpu Te, 1m0 A1 LBOrO CAIAYOMY 3HALOOMIOCS I'SATh AHIB, B IHIIIN
CTIpaBi Taka MPUYMHA He 3MOTJIa BUTIPAB/IATH 3aTPUMKY Ha Takuii ske cTpok [10] abo
Ha 3HAYHO OLTBINNH, 110 CKJIAB Maiixke miBTopa micsis [11];

6) TIPOBEIEHHST OISy BUJIYYEHOrO MaitHa (TpuBaticTio 1'sTh AHIB) [12];

B) 3aJly4eHHs BCiX IPOIECyalbHUX KEPiBHUKIB BIlICHKOBOI IIPOKYpaTypH 10 Ge3-
HocepeHbol yyacTi y 3axogax 00pOThOM 3 OKPEMUM BHJIOM 3JI0YMHHOCTI IIPOTATOM
Tphox mi6 [13].

Ha oxpemy yBary 3acjiyroBy€ aHTUPEKOP] BiITePMiHyBaHHS HEBIJKJIAQIHOIO
3BePHEHHS 3 KJomoTaHHsIM — 1 pik 1 Micsib, MoBakKHi MPUYMHM SIKOTO CJIIUNAN Ta
MTPOKYPOP He nosicHun [14], gepes 1110 y 3a710BOJIEHH] KJIOMOTAaHHS TIPO TOHOBJIEHHS
CTPOKY OYJIO BiZIMOBJIEHO.

CrpobyeMo BUKJIACTH BJIACcHI MipKyBaHHS 3 BUIEHABEICHOT POOIEMaTUKN
CYZIOBO-KOHTPOJIBHOI JiSABHOCTI. Y BCIX 3Ta[aHUX BUIIE CYIOBUX PIIEHHIX BUKO-
puctana y 4. 3 ct. 233 KIIK kateropisi «HeBi/IKIa/iHO» PO3IIHIOBANACS SIK CTPOK,
Pi3HUJINMCA JIMIIe YSIBJIEHHS IIPO HOT0 BEJMYUHY Ta MOXKJIMBICTH TOHOBJIEHHS.
[TigcrtaBu st BijHeceHHA KaTeropii «HEBIIKJIAAHO» /10 TPOIleCyaJbHUX CTPOKIB
MO’KHA BifiHaiTH 1 B okTpuHi. Tak, I . Cucoenko, anaizytoun BIIPOBa/KeHi y TIPO-
I[ecyaJbHOMY 3aKOHi CTPOKH, 3a3Hava€e: «CTOCOBHO OKpeMux npouecyarvHux cmpoxis
3aKOHOJIaBeIlb He 3aCTOCOBYE y iX oOumcieHHi ToauHu, aHi i mMicsii. BpaxoBywoun
BaKJIMBICTH MTPABOBITHOCHH, SIKi BHUHUKAIOTh HA Till UM 1HIIIN CTail KpUMiHAJIBHOTO
[IPOBA/IPKEHHS, BiH BUKOPUCTOBYE MepMiHU, 1110 He 3aBXKJIU MAIOTh YiTKe 4acoBe
BU3HAYEHHS, ajle YiTKO BKa3ylOTh Ha HEOOXiAHICTh i BaXKJIMBICTB iX JOTPUMaHHS»
[15, c. 111]. TloHATTS «HEBiKJIAZHO> BUYECHUI IMEHYE «T€PMiHOM-CTPOKOM», SIKUIT
«i3 4iTKO BU3HAYEHUMU CTPOKAMU OO €IHYE Te, IO BiH 0OMEKYE 4acoM 3AiHCHEHHS
Ti u¥ iHIII MporecyasbHi [ii, OHOYACHO BKa3ylO4YW Ha HEOOXIIHICTH 3BepHEHHS
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0cobMBOT yBaru Ha WOro AOTpUMaHHs i BUKOHaHHs» [15, c. 111]. B. [I. Bacaii,
HaBOJITYM KJIACU(IKAIIIo0 MPOIECYyaTbHUX CTPOKIB, BAOKPEMJIIOE «CTPOKHU-TIEPIOI»
Ta «CTPOKU-MOMeHTH» [16, c¢. 206]. OcranHi, Ha yMKY BUE€HOTO, «BCTAHOBJIOIOTD Y
BUTIA/IKAX, SIKIIO JIJisi BUKOHAHHST 3aB/laHb KPUMIiHAJIBHOTO MTPOBA/KEHHST HEOOXiTHO
MaKCUMAaJbHO IIBUKO IPUHHATH IpollecyasbHe pillleHHs, BYNHUTH TIPOIECYaJbHy
Hi0 abo CYKYIHICTh HPOIECyaJbHUX il i3 ZOTPUMAaHHSAM BU3HAYEHOI 3aKOHOM
HOCJIIOBHOCTI IX 3[iliCHEHHS», 30KpeMa, <«IILJISIXOM BKa3iBKM Ha HeOOXiJHICTb
3/IIICHEHHS TTPOIIeCYaJIbHOI JIil TICJsi BUMHEHHS 1HIIOI TTPOIeCYaJbHOI il UM IiCJIst
HACTaHHS 3a3HAYEHOI B 3aKOHi nofii» [16, c¢. 206]. Ak npukaaz Takoro CTPOKY Bue-
HUll HaBoauTh 3akpimeny y 4. 1 c¢t. 205 KIIK kateropiio «Heraitnos. /lilicHo, y HaBe-
JIEHUX JIyMKax HayKOBI[iB MOKHA BiJJHAUTH OKPeMi apryMeHTH [jist OOTPYHTYBaHHS
BiJiHECEHHS KaTeropii «HEeBiIKJIATHO» JI0 TPoIlecyaJbHUX cTPoKiB. IIpoTe Mu Maemo
HaMip BUCJIOBUTHU aJibTePHATUBHY MO3UIi10, BUXO/SYU 3 TAKOTO.

BinmoBigHo 10 JT€raibHOTO BU3HAYEHHS MOHATTS <«IPOTECyaJbHI CTPOKU»
TAKUMH € «BCTAHOBJIEHI 3aKOHOM ab0 BiIMOBIHO 10 HHOTO TIPOKYPOPOM, CJIiIUINM
cyaieto abo cyaom npomixcku uacy, y mexcax sikux (kypcus wam. — I.T., A.C.)
YYaCHUKHM KPUMIHAJIBHOTO TPOBA/KEHHST 3000B’s13aHi (MalOTh TPAaBO) MPUAMATH
npoliecyajbHi PillleHHS YW BUMHATH npoiecyanpbni aii» (4. 1 ct. 113 KIIK).
AanTuBHO JI0 3rajlaHol BUIIe MPOOJIEMAaTHKH, 3 HOPMATHBHOTO BU3HAYCHHST MOKHA
BUOKPEMUTH TaKy O3HAKY TPOIECYATLHOTO CTPOKY — HOTO OOMEKEHICTh Yy 4aci, 1o
nepeabava€e iCHYBaHHS SIK [TOYaTKOBOTO, TaK i KiHIleBOro MoMeHTy (Tepminy). Taka
XapaKTepPUCTUKA Ii/ITBEP/KYETHCS CEMAHTUUHUM 3HAYEHHSIM CJIOBA <IIPOMIXKOK»:
«1) BismbHMIL TIPOCTIP MiXK 4MM-HEOYAb 1 T. iH.; 2) yac, 10 BiZIMEKOBYE OAHY TIOIIO,
SABUIIE, JiI0 1 T. iH. Bij immoi» [17, c¢. 231]. BignosigHo, yacoBa «BiJICTaHb» MOXe
Gyt obYMCIIeHA TIEBHUMHU TEMITOPATbHUME OJAWHUIMU: Y KPUMIiHATBHOMY TIPO-
Ba/UKEHHI TAKMMU € TOWHN, AHi a60 Mmicsi (4. 1 cr. 115 KIIK). 3akoHomasels 3akpi-
VB JIUITE TOYATKOBUN MOMEHT Y Yaci, 3 SIKOTO 3'SIBJISIETHCST 0OOB’SI30K HEBIIKIIAIHOTO
3BepHEHHsI 3 KJIOMOTAHHSIM JI0 CJIYOTO CYAIi — 3/ilCHeHHs mepeabadyeHunx 4. 3
ct. 233 KIIK niii. KinieBuii TepMiH TaKOTO 3BEPHEHHS 3aKOHOABUO He 3aKPillJieHUH.
[Ile omuuM MATBEPKEHHAM MTPABUIBLHOCTI TaKO1 MO3UITIT € BUKOPUCTAHHSA 3aKOHO-
JIaBIlEM y Pa3i BCTAHOBJIEHHsI 0OOB'SI3KY HEBIKIATHOTO BUMHEHHSI MEBHUX MPOIIe-
CyaJIbHUX [Iili B IHIINX BUIIQJIKAX KOHCTPYKINI «HEBIIKJIAJHO, ajle He TIi3Hile Hix
npotsiroMm 24 ronuny (4. 9 c1. 170 KIIK), «HeBiaKmaHO, aie He Mi3Hile ciMIecaTn
nBox roguay» (4. 1 cr. 186 KIIK), «HeBinknanno, ane He misnime 24 roguuy (4. 1
cT. 214, 4. 6 c1. 297-4 KIIK), «HeBinkIaHO, ajie He Mi3Hille HACTYmHOTO MHS» (4. 7
ct. 214 KIIK). Ile mie pa3 miaTBepAKy€E Bi/ICYTHICTDh KiHIIEBOTO TEPMiHY y KaTeropii
<HEBIZIKJIQIHO» y Pasi ii OKPEeMOro caMOCTIHHOTO BUKOPUCTAHHSI.

[IportoHoBaHa HamMU TIO3UITIS OTPUMYE TIATPUMKY 1 B CylOBill npakrtuii. Tak,
caiunii cyist JKoBTHEBOTO paitoHHOTO cyy M. MapiyToJsis, posrisijlalou MUTaHHS
PO Ha/aHHsI JI0O3BOJIY post factum HEBIIKIaIHOTO OTJISIAY Ta MPO MOHOBJIEHHS
MPOIYIIEHOTO CJiYUM «CTPOKY» Ha 3BepHeHHs, B yxBaJi Bin 17 uepsus 2015 p.
(cupasa Ne 263/7122/15-x) 3asHauuBs: «¥Y JaHOMY BUIIAJKY CJIAYUil IOBUHEH OYB
3BEPHYTHUCS 3 3a3HAYEHNM KJIOTIOTAHHSM JI0 CY/y HEBiIKJIQIHO 3TifHO 3 4. 3 cT. 233
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KIIK, Tomy 1110, Ha yMKY CYUIi, 11efi CTPOK He € MPOIeCyaTbHIUM CTPOKOM, OCKIIBKHI
srigao cr. 113 KITK Ykpaiuu mporecyaibHi CTPOKK — Ii€ BCTAHOBJIEHI 3aKOHOM 200
BI/ITIOBITHO 710 HHOTO MPOKYPOPOM, CJHTUUM CY/Ier0 abo CyIOM TPOMIKKHU 4Yacy, y
MesKaX SKUX YYACHUKHM KPUMIHATBHOTO TIPOBA/KEHHsST 3000B’s13aHi (MalOTh MPaBo)
puiiMaTy mpoitecyasbHi pitentsy [10]. [Tompu nmeBHY HeMoOCiOBHICTD BUKJIAJIEHHS
apryMeHTIB B yXBaJli, 3arajJbHUN BEKTOP JIOTIKU 3PO3YMININI — «HEBIIKJIQIHO» HE €
IpoIecyaJibHUM CTPOKOM, a TOMY TTOHOBJICHHIO He MiIATaE. AHAJIOTIYHOTO BUCHOBKY
ninmoB ciigunii cyst KopnakiBepkoro paitonnoro cyay M. Cymu, HaBiBIuA HOTO B
yxBasi Bifi 14 sucronazna 2016 p. (592/10439/16-k), npoTe BxKe 3 iHITOTO MOTHBY:
«KPUMiHAJILHO-TTPOTIECYAIBHIM 3aKOHOJIABCTBOM YKpaiHU He TependadeHo MOHOB-
JIEHHST CTPOKY JIJIsl 3BEPHEHHSI 3 KJIOMOTAHHSIM TIPO TIPOBEIEHHSI OOIIYKY 10 CJTiT40TO
cynai B mopsinky cr. 233 KITK Ykpainu» [18].

Buknanene Butiie ae mizicTaBy IiATY IOHAWMEHIITE IBOX YMOBUBO/IIB. [lo-nepue,
KaTeTopisl «HEeBiKJIAMHO» HE € TPOIEeCYyaJbHUM CTPOKOM, 3 yciMa MPaBOBUMU
HacJiIKaM¥, 1O 3 IIbOT0 BUILIMBAIOTh. 30KpeMa, HAEThCS MPO HEMOKJIUBICTH:
a) OOYMCJIEHHSI «CTPOKY» BIJIIIOBIZIHO /IO 3araJibHUX MPaBUJI; 6) HOTro MPOIYIIEHHS;
B) 1oHOBJeHHs Bifnosiguo a0 cr. 117 KIIK. ITo-dpyze, BiacyTHicTh 3aKpilsieHnX
3aKOHO/IAaBIIEM KPUTEPiiB BU3HAUCHHSA <HEBIiJIKJIQJAHOCTi» CBIIUUTH PO OIIHHUH
Xapakrep Li€i kareropii Ta HeOOXiAHICTh BCTAHOBJEHHS ii HASBHOCTI Y KOKHOMY
OKPEMOMY BUIAJIKY, 3aJI€;KHO Bil OKpeMUX OOCTAaBUH 3BEPHEHHS 3 BiAMOBIIHUM
kionoranasam! [19, c. 28; 20, c. 24].

Yepes 11e, Ha HAII MOTJIS, TOMUJIKOBUMY € HaBeJleHI BUIIE TIO3UIIT CY/IiB, gKi
PO3IIHIOBAJIN KATEeropilo «HeBiIKJIa[HO» K MPOlleCyalbHUI CTPOK, 3aCTOCOBYBAJHI
npaBujia OGYMCIEHHST CTPOKIB, @ TAKOXK PO3TJISAANN MUTAHHS TIPO TTOHOBJIEHHS
«CTPOKY», TTO3UTUBHO BUPINTYIOUU HOTO y pasi MOBEJCHHSA MOBAKHOCTI MPUINHU
<TTPOITYCKY».

He MeHm akTyaJpbHUM € MUTAHHS MPO Te, SKUM YMHOM MOKHA BCTAaHOBUTHU
JIOTPUMAHHS CJIIYUM, TPOKYPOPOM BUMOIU «HEBI/IKJIQJIHOTO» 3BepHeHHA? [lo-nepwe,
CJIIJl BUXO/UTH 3 CEMAHTUYHOTO 3HAUEHHS OI[IHHOTO NMOHSATTSI «HEBIIKJIAJHUI»:
«IKOrO He MOJKHA BiJKJagaTH; SKOro Tpeba 3/iliCHIOBATH, PO3B’SI3yBaT HeTailHO»
[21, c. 750]. T. 1. Cucoenko, mpoanaizyBaBIiy BUIAIKN BUKOPUCTAHHS y MPO-
1ecyaJbHOMY 3aKOHI KaTeropil «HeBiAKJIaAHO», MINUIIOB TaKOTO BUCHOBKY: «lle
€ CBITUEHHSM TOTO, MO B IHIMWX BUTAAKAX, KOJU BKXUBAETHCSI TEPMiH-CTPOK
«HEBiIKTaHO>, 6€3 YiTKO 3a3HAYEHOTO YacOBOTO BHUMIPY, MAETHCS HA yBasi, IO
poiiecyajbHa Jist abo mpollecyasbHe PillleHHsT TIOBUHHO OYTH 3/iICHEHO B TEPMiH
3HAYHO MEHIIMIT HixK 24 ToauHM, i Oy/Ib-sgKa 3aTPUMKa 3 peasisalli€io 1bOro I10JI0-
JKEHHsI MOKe OyTH CBIMEHHSIM HOPYIIEHHST BUMOT 3aKoHY» [15, ¢. 111]. Anasoriuso
poamipkoBye it O. P. Muxaiinenko [22, c. 50].

Be3ymoBHO, HaBe/eHI HAYKOBISIMU JIYMKH MAIOTh Tl cOOO0I0 MAIPYHTS Ta
npakTUyHuil cMmucs. IIpore un 103BOJISIE BiZICYTHICTD 3aKOHO/IAaBUYO BCTAHOBJIEHOTO

! B okpeMux HayKOBHX IIpallsiX, 30KpeMa B OfiHiii i3 pobiT criBaBTOpa JAaHOI CTATTI, KATETOPII0 <HEeBi/-
KJTQJTHO» 3aIPOTIOHOBAHO CIIPUIMATH He SIK CTPOK, a SK OIliHHE MOHATTS (<OIliHHEe TOHATTS KiJTbKic-
Horo tuny» (1. A. Titko) abo <omninouny Temmnopaibiy kateropio» (O. I. Bpatenp)).
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oOMeKeHHsI TPUBAJOCTI KaTeropii «HeBiJKIaJHO» BU3HAYATH il 3 TOYHICTIO 0
roaun? Baxaemo, 1o Hi, OCKIJIBKH, SIK BKa3yBaJIOCh MOMEPEIHBO, CaMe BiICYTHICTh
IPAHUYHOTO TEPMiHY KaTeropil «HEeBiJIKIQIHO» CBIUYUTH PO 11 OIIHHUI XapakTep,
IO HA/JA€ MOHATTIO THYYKOCTI Ta aJlallTUBHOCTI 10 KOHKPETHUX MPABOBITHOCHUH.
[Ipote, Ha HaNI MOTJSAN, Y HOPMATUBHOMY BCTAaHOBJIEHHI TEeMITOPAJTbHUX BUMOT
JI0 MipU HaJIEKHOI MOBEJIHKU CJiY0TO, MPOKYypoOpa y JaHOMY BUIAJKY HeMa€E
notpebuU y Takiil THYYKOCTi. 3 OTJsAy HA MPOTOHOBAHI BUYEHUMHU TJyMadeHHs,
CTPOKY 3BEPHEHb, 110 MaJIU MicIle y MPAKTHIL, Ta IPUINHK IXHBOI TPUBAJIOCTI OiJIblire
24 TOIUH BBAXKAEMO, IO TPAHUYHUN CTPOK 3BEPHEHHSI 10 CJIIIYOTO CY//Ii Mae OyTH
3aKOHOIaBY0 OOMeskeHuil. Bupaerbest, 0 [OCTaTHIM /ISl BUKOHAHHS CJIIUNM,
IPOKYPOPOM IPOIECYaTbHOr0 000B’s13Ky Oyjie CTPOK He OibInuii 3a 24 TOAMHHU,
AHAJIOrTYHO 10 000B’SI3KY IIPOKYPOPA 3BEPHYTHCS 3 KJIOMOTAHHIM IIPO apelnT MaiHa
y pasi HakyajeHHs nonepeaaboro apemty (4. 9 cr. 170 KIIK). Ilporo moskna nocarru
MIJISTXOM BHECEHHS 3MiH 710 ipyroro pederHs 4. 3 cr. 233 KIIK, Bukmasmm fioro y
TaKil pefaKifii: «Y TakoMy BUTAJIKY ITPOKYPOP, CJAIUNI 32 TIOTOZKEHHAIM 13 TPOKYPO-
POM 3000B’sI3aHMIA HEBIKIAHO, ajle He nisHiue 24 200un Micas 3A1ICHEHHS TaKUX JIiii
3BEPHYTHCS 3 KJIOMOTAHHSM TIPO TIPOBEAEHHS OOIIYKY /10 CJIIU0ro cyumi». Taki smiHu
3/IaTHI, no-nepuie, MABUIUTH e(PeKTUBHICTh MTPABOBOTO PETYJIOBAHHS, 3aMiHUBIITH
OIliHHE MTOHATTS, JKe Ha JaHU Yac PeryJsioe TeMIIOpaJibHU acleKT MPaBOBiIHOCHH,
Ha TIPOIECYAJTBHII CTPOK, SIKUH, MOMIK 1HIIIOTO, SIBJISIE COOOTO TEBHY MPOTIECYATbHY
rapaHTiio gK 1PaB i 3aKOHHUX 1HTEPeCiB yYaCHUKIB KPUMIHATLHOTO TTPOBA/IKEHHS,
TaK 1 CBOEYACHOTO TIPUUHATTS TPOIECYaTbHUX PIillleHb 1 BYNHEHHS MPOIECYaTbHUX
miit [16, c. 208], no-dpyee, 3MEHIINTH TPUBAJIICTH CTaHy IPABOBOI HEBU3HAYEHOCTI,
SAKAU Ma€ Miclle TicJisl TTPOBEeJCHHS CJIIUOl JIii 3 BUCOKUM CTYIIEHEM BTPYUYaHHSI y
cepy mpaB JIOAMHNA 6e3 HAJIEKHOTO MepedadyeHoro 3aKOHOM CYI0BOTO KOHTPOJIIO.

A mpoTe 110 BHeCEHHS BIATIOBIIHUX 3MiH /IO MPOIECYATbHOTO 3aKOHY TOHSTTS
<HEBIJIKJIQJTHO» CJIijI KBATi(QiKyBaTH SIK OI[IHHY TEMIIOPAJIbHY KAaTeropito Ta BCTAHOB-
JIIOBATH 11 BUXOASIYM 3 CUTYaTUBHUX 0OCTaBWH. BeraHoBIeHHST (hakTy HOTPUMaHHS
BUMOT'M HEBIJIKJIQIHOCTI MO>Ke 3/1ilICHIOBATHCS aHAJIOTIYHO JI0 BCTAHOBJICHHS TTOBaXK-
HOCTI TIPUYUH MIPOITYCKY CTPOKY, 110 Ha JaHW 4ac Ma€ Miciie y OiIbIIoCcTi BUTAJIKIB.
Y takomy pasi cJiuniA, TPOKYPOP Ma€ JOBeCTH (haKT 3BEPHEHHS /IO CJIIIYOTO CYJUT
3a MepIIoi HasIBHOI B HHOTO 00’€KTUBHOI MOKaUBOCTI. IIpn 1pomy ciig Opatu 10
yBaru Taki KpUTepil: a) CTPOK BiJl IPOBEIECHHS HEBIIKJIAHOTO OOIIYKY /10 3BEPHEHHSI
3 KJIOTIOTaHHSM JIO CJI[YOTO Cy/li; 6) MOBaXKHICTh MPUYMNH, 1110 3yMOBUJIM TaKy TPH-
BaJIiCTh 1IHOTO CTPOKY. JIJIst 1IbOTO BAPTO BpaXOBYBaTU: HEOOXIHICTD 3aBEPIIEHHS Jili,
MOB’SI3aHNX 3 HAJIEKHUM JIOKYMEHTYBAaHHSAM HEBIIKIAIHOI CJIAYO01 il (HApUKIaz,
OTJISITy BUJIYYE€HOTO MaiiHa), (DaKTUIHY MOKJIUBICTD CJIAY0r0 ab0 TPOKypopa Ti/-
rOTyBaTU BiINIOBiIHE KJIOMOTaHHS (3a7ydeHHs JI0 TIPOBEJICHHS THITUX HEBIJIKIQIHUX
3aX0/[iB, BOJIOJIIHHSI HEOOXITHOIO KiJIbKiCTO iH(hOpMAaIlii TOIIO); B) MOXKJINUBICTh 3BEp-
HEHHSI JI0 CJIIYOr0 Cy/Ii Y GBI CTHC/I CTPOK.

[onarkoBo cain BpaxoByBatH, 1o 4. 3 cT. 233 KIIK He Bumarae 3BepHeHHS
JI0 CJIYOTO Cy[l caMe TOro cy6’eKTa, 10 31ICHUB HEBIJKJaJHe MPOHUKHEHHS.
Tomy y pasi TpuBasOl HEMOKJIMBOCTI 3BEPHEHHS 3 00’€KTUBHUX MPUYUH OJHUM
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i3 YUaCHUKIB JIOCYZIOBOTO PO3CHTiyBaHHS (HATPUKJIAJI, CTITIUM) CIITIUN CYs
Ma€ 3’CcyBaTh NMPUYWHMU, SKi MEPENTKOANIN 3BEPHYTUCS 3 KJIOMOTAHHAM iHIIOMY
(HampuKIa, mpolecyaJbHOMY KEepPiBHUKY ).

JlocmiuBINT «3MiCTOBHY» YaCTUHY MPOOIEMATHKH, 3BEPHEMOCS 10 BUPIIIIEHHST
nporteypHoi. [J1st boro cripoOyeMO 3HAITH Bi/IIIOBI/Ib HA TAKe MTUTAHHS: SIKE PIIIEHHSI
Mae OyTH HpUiITHATE y pasi BCTAHOBJEHHSI HEBIAMOBIAHOCTI CTPOKY 3BEPHEHHS 3
KJIOMIOTAHHSM TIPO JI03BiJ Ha OOMIYK post factum xarteropii «HEBiAKIaIHO» ?

AHanis cysoBoi MpaKTUKHU A€ Ti/ICTaBU CTBEPJKYBATH, IO CJHIAYI CYJIi,
OTPHMMABIIN KJIOMOTAHHS TIPO OOIIYK post factum ta PO OHOBJIEHHS TPOIYIIEHOTO
<«CTPOKY», IPUHMAJIN OJiHE 3 TaKUX pilleHb: 1) Mpo MOHOBJIEHHS IPOIYIEHOTO
CTPOKY 3 OIJISIly HAa MOBAKHICTh MPUYMHU HOTO MPOIYCKY Ta MPO 3aJ0BOJEHHS
KJsonotants npo obmyk (orssn) [8; 9; 12;13; 23]; 2) npo BiAMOBY y HMOHOBJIEHHI
CTPOKY Ha 3BEPHEHHS 3 KJIOMOTAHHSIM Ta 3aJIUIIeHHs KIonoTanHs 6e3 posrysiay [10];
3) Mpo BiIMOBY Yy TIOHOBJIEHHI CTPOKY Ha 3BEPHEHHST 3 KJIOMOTAHHIM Ta PO BiJIMOBY
y 3aJI0BOJIEHHI KJIoToTaHHst 11po obmyk (orysin) [11; 14; 18].

Tpapuiiiino y mpoilecyajJbHOMY IPaBi MPaBOBUM HACJIJKOM HeIOTPUMaHHS
TEeMIIOPAJbHIUX BUMOT 110/1a4i IOKyMeHTa € HOTro MOBEepHEeHHS, SIK, HAIIPUKJIA/, MAE
Miclie 1010 cKapr Ha pimenHs, aii un GesmisibHicts (1. 3 4. 2 cr. 304 KIIK) a6o
arresigiiiinmnx (1. 4 4. 3 cr. 399 KIIK) un kacamitinux (1. 3 4. 3 c1. 429 KIIK) ckapr.

Boxnouac, 6epyun 10 yBaru BUINEBUKJAJEHI MipKyBaHHS 3 TPUBOIY TOTO,
IO KATeropis «HEeBiJIKJAIHO» HEe € MPOIeCyaJbHUM CTPOKOM, BBAXKAEMO, IO Y
pa3i BCTAHOBJIEHHS HEBIAIOBIIHOCTI Yacy 3BepHEHHS 3 KJOIOTAHHSM IIPO J03BiJ
Ha OOIIyK post factum xaTeropii «HEBIAKIAAHO» CHIAYUNA CyIAs MA€ BiAMOBIISTH
y 3a70BoJieHHI KjomnoTanug. Ha mepmuii morasa 37a€eThed, IO BiAMOBA €
GesrigctaBHO0, OCKiIbKY B 4. 5 ¢T. 234 KIIK BixnosizHa migcrasa BiacytHs. [Ipore,
Ha Hally JyMKY, TIPeJIMET J0Ka3yBaHHsI ITi/[ yac PO3IJISILY KJIOMOTaHb PO OOIIYK post
Jactum € mmpium 3a <«3araabHuit> (4. 5 cr. 234 KIIK). Buxomsiun 3 aHamisy 4. 3
ct. 233 KIIK, ciiguuii, mpoKypop MaloTh OJATKOBO J0BecTH: 1) HAsABHICTH MiICTaB
JUISE IPOHUKHEHHS /10 JKUTJIa YU 1HIIIOTO BOJIOAIHHS 0coOM 6e3 yXBasu CJIIUOro Cyuli;
2) BiAMOBIHICTH 0OCATY TIPOBECHHS OOIIYKY «HEBIKIAAHIT» MeTi; 3) TOTpUMaHHS
BUMOTH HEBIJIKIQTHOTO 3BEPHEHHS 3 KIOMOTAHHSIM.

Tomy, Ha Hallle EPEeKOHAHHS, CJITYUN CYJ/Is1 MA€ JIOCHIJKYBAaTA JTOTPUMAHHS
BUMOTI'M HEBI/IKJIQ/[HOTO 3BEPHEHHSI, BI/IMOBJISIIOUN Y 33/I0BOJICHHI KJIOIIOTaHHS y Pasi
BCTAHOBJICHHS HEBIJINIOBIHOCTI 1if CTPOKY 3BepHEeHH. Take BUpINIeHHSI KJIOTOTaHb,
HOJIAHUX Post factum, no-nepuie, CIyTyBaTUMe JEBUM 3aCOO0M CYIOBOTO pearyBaHHS
Ha MOJKJIMBI 3JI0BKMBaHHS 31 CTOPOHU CJIiA40ro abo Ipokypopa (3 orisay Ha Ipa-
BO3aXWCHE MPU3HAYEHHS IHCTUTYTY CJIIYOTO CYI), n0-0pyee, 3a0€31MeUnTh peaibHe
BTisieHHst 3akpimureHoro 4. 3 c1. 233 KIIK 0060B’s13Ky cirijgoro, mpokypopa HeBij-
KJIQ/THO KOMIIEHCYBATH BiJICYTHICTb Cy/IOBOTO KOHTPOJIIO ITijl Yac BTPYYaHHS y IIPaBO
0co6M Ha HEJIOTOPKAHHICTD JKUTJIA YK iHIIOTO BOJIOAIHHS Y HEBIIKJIATHUX BUTIAIKAX.
[ToceperHUIITBOM TaKOTO ITPABO3ACTOCYBAHHS BiKe /10 BHECEHHS ITPOTIOHOBAHUX BUIIIE
3min g0 KIIK orinHa TemMmopasbHa KaTeTopist «HEBIKIATHO» 32 CBOEIO PETYISATUB-
HOIO e(heKTUBHICTIO MAaKCUMAILHO HAOJU3UTHCS 10 MPOIECYATBHIX CTPOKIB, MO <€
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IOPUAMIHUMU (haKTaMM, SIKi TATHYTD 3a cOOO0I0 TIEBHI TIPABOBI HACJIIKU: BHHUKHEHHSI,
3MiHy a0 TIPUITHEHHS Cy0’€KTUBHUX TIPOIECYATBHUX TIPaB Ta 0OOB'SI3KIB yYaCHUKIB
KPUMIHAJIBHOTO TIPOBaKeHHs > [16, c. 208].

Bucnoexu. Pe3ynbraTéi IPOBENEHOTO JOCJIJIKEHHS HA/lAlOTh MOXKJIUBICTD
KOHCTATyBaTU: a) «HEBIKJAJHICTh» — Ile He MPOIeCyaJbHUN CTPOK, a OIliHHE
HOHATTSE; 0) HEBIAKIAMHICTD He MOKHA OOGUUCIIUTH, MPOIYCTUTH ab0 MOHOBUTH, K
IpoliecyaJbHUIl CTPOK; B) OIIJIbHO BHECTU 3MiHU /10 IPYTOTO pedeHHs 4. 3 cT. 233
KIIK, sskuMu TpaHUYHUI CTPOK 3BEPHEHHS Ma€ OyTH BU3HAYEHO y 24 TOAWHMY; I') 32
yrHHOoi pemakitii KIIK mig yac BusHaueHHsS 1OTpUMaHHS BUMOTH HEBiIKJIAIHOCTI
MalOTh BPaXOBYBATHUCS TPW KPUTEPii: CTPOK 3BEPHEHHS, IPUYNHN HOTO TPUBAJIOCTI,
MOKJIUBICTH 3BEPHYTHCS Y OL/IBIIT CTUCII CTPOKH.
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Is it always worth rushing slowly or some issues of urgent investigative actions

The article reveals the features of the subsequent judicial control over the legality of the search and
inspection in urgent cases under Part 3 of Article 233 of the CPC of Ukraine, in particular related to the
requirement of immediate appeal to the investigating judge with a request. An attempt is made to look at
the outlined problem through the prism of its understanding in judicial practice, addressing the needs of
the achievements of criminal procedural science.

Based on the materials of practice: a) three approaches to the qualification of the urgency
requirement are highlighted (the next day after the search; the next working day after the search; indefinite
procedural deadline); b) the valid reasons for missing the deadline, which are recognized by the courts
are distinguished (identification of the premises owner; inspection of the seized property; involvement
of procedural managers in other law enforcement activities). As a result of critical comprehension of
the found positions it is offered: a) not to consider the category “urgency” as procedural deadline;
b) recognize the impossibility of calculating, omitting and renewing such a “deadline”; c) to perceive
urgency as an evaluative concept.

Due to the lack of a deadline for urgent appeal, it is recommended: 1) to amend the second sentence
of part three of Art. 233 of the CPC, fixing the maximum period (“immediately, but not later than
24 hours”); 2) determine whether the requirement of urgency has been complied with, taking into account
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three criteria: a) the period that has elapsed since the urgent search before applying to the investigating
Judge; b) the seriousness of the reason that led to its duration. To do this, the following should be taken into
account: the need to complete actions related to the proper documentation of urgent investigative action,
the actual ability of the investigator or prosecutor to prepare a request; ¢) the opportunity to apply to the
investigating judge in a shorter time; 3) refuse to satisfy the request for a search if the specified criteria
indicate non-compliance with the requirement of urgency.

Keywords: search; emergencies; urgent application, judicial control.
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CYYACHI NMPOBAEMU KPUMIHAAICTUYHOI TAKTUKU:
TPAAMLLIMHI TA IHHOBALIIVHI
HAMPAMKW PO3BUTKY

Cmammio npucesueno 00CHONCeHHI0 aKmyaivHux npodiem Kpuminaricmuunoi maxmuxu. IIpo-
aAnaniz08ano CyuacHi menoenyii PO3CUMKY KPUMIHATICMUYHOT MAKMUKU, BUSHAYEHO OCHOBHT THHOBAUIUHI
Hanpsmru 00CaioNceny i npodIeMU GUKOPUCTNAHH MAKMUYHUX 3aC0018 Y NPABO3ACMOCOBHIL OisbHOCT,
sxi 3abesneuyromy i egpexmusnicmv ma pesyromamuenicmo. IIpocmediceno 63aeM036’130K KPUMIHALIC-
MUYHOT MAKMUKU 13 NPAKMUKOIO, CYUACHUMU O0CAZHEHHAMU HAYKU 1 MEXHIKU, MeHOeHUIAMU PO3GUMKY
KpuMinaiicmuxy ma iHwux Hayx, 6KA3ano Ha iHMeHzpamuenull xapakxmep KpUMIHALICMUYHUX 3HAHD.
Posznsmymo cyuacne po3yminus NOHAMMS KPUMIHALICIMUYHOT MAKMUKU, 3ANPONOHOBAHO 1020 BU3HA-
UCHHSL 13 BPAXYBANHAM MPAOUUTHHUX MA THHOBAUILHUX NI0X00i6 Y KPUMIHALICIUYHIT HAYU.

KmouoBi cioBa: kpuMiHa/micTUYHA TAKTUKA; IHHOBAIlil Y KPUMIHAJTICTUYHIN TaKTHUIL; MeXKi 3aCTO-
CyBaHHsI KPUMIHAJTICTUYHOT TaKTUKM; HOBI rajy3i KpUMiHAJIICTHYHOI TAKTHKH; 3aCO0M KPUMiHAIICTHY-
HOI TaKTHUKH.

Illesuyx B. M., N0KTOP I0PUANYECKUX HAYK, IIpodeccop, mpodeccop kadeapbl KpUMUHATUCTUKH,
Hanuonanpublii topuanyeckuii yuusepcuteT umenn Spociasa Myzaporo, Ykpauna, r. XapbKoB.
e-mail: Shevchuk_viktor@ukr.net ; ORCID 0000-0001-8058-3071

COBpeMeHHbIC l'[p06JIeMbI KpP[MPIHaJII/ICTI/I‘{eCKOﬁ TAaKTUKH: TpaJUIUOHHbIC U HHHOBAIITUOHHbIE
HanpaBJeHUs] Pa3BUTHS

Cmamust nocéAUENna UcCae008anUI0 AKMYAILHbIX NPOOIEM KPUMUHATUCTIUYECKOU makmuku. Ana-
JUSUPYIOMCSL COBPEMEHHBIE MEHOEHYUU PASGUMUSL KPUMUHATUCTHUYECKOU MAKMUKU, ONpedesetbl 0CHOG-
HOLe UHHOBAYUUONNHDLE HANPAGICHUSL UCCACO08ANHUT U NPOOIEeMbL UCROID306AHUSL MAKMULECKUX CPEOCTNs 6
NPACONPUMEHUMENDHOU 0esSMeNbHOCU, 00CCNeUUBAIOWUX ee 3P PeKMUCHOCL U Pe3YTbMAMUBHOCTTb.
IIpocaescusaemcst 63aumMOC6:3b KPUMUHALUCTIULECKOL MAKMUKU ¢ NPAKMUKOL, COBPEMEHHbIMU 00CTIL-
NCEHUAMU HAYKU U MEXHUKU, MEHOCHUUAMU PASCUMUSL KDUMUHATUCTIUKU U OPYZUX HAYK, OMMEUACC
UHMENHZPAMUBHITL XAPAKMED KPUMUHATUCTIUYECKUX 3Hanull. Paccmampusaemces cospemennoe nonuma-
HUe NOUAMUS KPUMUHALUCTUYECKOT MAKMUKU, NPEOSONCEHO €20 ONPeOeenue ¢ YUemom mpaouyuonibLx
U UHHOBAUUOHHBIX NOOX0008 8 KPUMUHALUCTIUYECKOL HaYKe.
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KmoueBble cioBa: KpUMHHAINCTHYECKAS TAKTUKA; UHHOBAIIMY B KPUMUHAJIUCTUYECKOH TaKTHKE;
TPAHUIBI IIPUMEHEHUsT KPUMUHAIMCTUYECKO TaKTUKM; HOBbIE OTpPAc/]M KPUMHUHAIMCTUYECKOH Tak-
THUKU; CPe/ICTBa KPUMUHATUCTUYECKON TaKTUKU.

ITocmanoeéxa npodoaemu. Y cydyacHUX yMOBaX 3arOCTPEHHSI COI[iaJIbHO-€KO-
HOMIYHUX Ta MOJITHUYHUX TTPOOJTEM y CYCHIJIBCTBI PO3BUTOK KPUMIHAMICTUKYA Ta
repcreKTuBY (POPMYBAHHST KPUMIHATICTUYHUX 3HAHD 3HAYHOIO MipOIO 3aJI€3KaTh Bifl
TEH/IEHIII PO3BUTKY KpuMiHajicTuuHoi Hayku [15; 25; 28], Tpancdopmartii 3710-
YMHHOCTI Ta TJI00anbHUX 1 iH(GOPMAIiHHIX 3arPO3 y CYCIIAbCTBI. Y I1[bOMY IUIaHi
B. O. KonosasoBa cIynmHO BKa3ye Ha TEH/IEHIIII iHTerpailii Ta B3aEMOTTPOHNKHEHHS
3HaHb, SKi 30arauyioTh OKpeMi HayKH, Tany3i 3HaHb, TO3BOJISIIOUN aJIallTyBaTH HOBI
JIOCATHEHHS JIJI1 BUPIIIEHHS NPAaKTUYHUX 3aBJaHb 1 THM CaMUM CIIPUATH [10/1aJ1b-
IMOMY PO3BUTKY THX UM IHINNX rajy3ell 3HaHb. 3a3HaU€Hi 3aKOHOMIPHOCTI PO3BUTKY
TIOIITUPIOIOTLCA 1 HA KPUMIHAJMICTUYHI 3HAHHS, 1110 MTPOABJSAETHCA ChOTOHI Y TOCTi/I-
JKEHHSIX HOBMX KOHIIEIIIH, Teopiil, BU/iIJIEHHI OKPEMUX KPUMIHATICTUYHUX YYEHD,
HOBUX PO3POOKaxX TAKTUKH i METOIUKU PO3CJIiyBaHHs 3/04nHIB [15, ¢. 55].

Kpim mporo, cyvachi peanii XXI cT. o3HaMeHyBaImcst TUM, 1110 CBITOBE CITiBTO-
BapUCTBO CTUKHYJIOCS 3 OJHIEIO i3 HaiiHeGe3MeyHiMX 3arpo3 OCTAHHBOTO Yacy —
emigemieio kKoporosipycy Covid-19, HacaifKu SIKOI CYyTTEBO BIUIMHYJIM Ha CBiTOBY
€KOHOMIKY, CBIJJOMICTh Ta IMOBEAIHKY JIIOJAEH, 10 Y CBOIO Yepry BiOMIOCH Ha TEH-
NMEHITIIX Ta XapaKTepUCTUKAX 3JOUYWHHOCTI, AiSTbHOCTI OPTaHiB MTPaBOMOPSAKY,
HalioHAIbHIN Gesmerti gepxkaB y cdepi oxopoHu 310poB’s. OKpecieHe MOCTaBUIO
repeji KpUMIHATICTUKOIO HOBI 3aBlaHHsA Ta (DYHKIII, SIKi TTOB'SI3aHI i3 «COIiaJIbHUM
3aMOBJIEHHSIM» TIPAKTUKKM Ha MOMIYK a/[eKBaTHUX 3ac00iB, IPUHOMIB Ta METO/IB
MPOTU/IIT CydaCHUM BUKJWKAM 3JIOYMHHOCTI.

Y 3B’43Ky i3 UM, Ha HAIy JAyMKY, IPIOPUTETHUMH HaIPSIMKAMU JOCJIi/[PKEHb
Yy KPUMIHQIICTUII € IHHOBAIliiHI HANIPIMKU PO3BUTKY KPUMIHATICTUYHOI TaKTUKH,
SIKI 3yMOBJIIOIOTh HEOOXiIHICTh aKTUBI3aIlil 1 TABUINEHHS POJI MPAKTUIHOTO CIIPSI-
MYyBaHHsI HAYKOBUX JOCJII/KEHD 1€l TpoOIeMaTHKI, PO3POOJIEHHS Ta 3aCTOCYBAHHSI
e(eKTUBHMX 3aC00iB KPUMIHAIICTUYHOI TAaKTUKU y HMPaKTUYHIN AisIbHOCTI, 1110
Ma€ CyTTEBO TOCHJINTH 11 MPAKTUKO-TIpUKIaAHY yHKiio. [Ipu nbomy ocobanBoi
3HAUYMMOCTI HUHI HaOyBa€ TEHJEHIlS TOCUJIECHHS TIPAKTHYHOI CIPSIMOBAHOCTI KPH-
MIiHATICTHYHIX PO3POOOK iHHOBAIITHUX TIPOYKTIB, i MparMatuyHa OpieHTaIll Ha
BUPINIEHHST BAXKJINBUX MMPAKTUYHUX 3aB/IaHb, OCKLIBKN KPUMIHATICTHKA, Y TOMY YHCJII
1 KpUMiHATICTUYHA TAaKTHKA, MA€ CTATH IOTYKHUM JisKepesoM edeKTUBHUX 3MiH,
CIIPSIMOBAHUX Ha TIIBUIICHHS SKOCTI 1 Pe3yJIGTaTUBHOCTI MPAKTUYHOI JiSATbHOCTI Ta
BUPillIeHHS 1i PI3HOMAHITHUX 3aB/laHb.

Boanouac BuBueHHS Ta aHAIi3 KPUMIHAJIICTUYHUX JKePeJ, CyI0BO-CJi4o0l
MPAaKTUKK JIA€ MOKJIMBICTh BUSIBUTH HU3KY CYTTEBHX MPOOJIEM MPU BUKOPUCTAHHI
3ac00iB 1 METO/iB KPUMIHATICTUYHOI TAKTUKU MPAKTUYHUMU [IpalliBHUKAMU, 10 €
3/e61JIBIIOT0 HACIIAKOM HEJIOCTaTHhOTO KPUMIHAJICTHYHOTO 3abe3ledeHts TaKoi
JUSJIBHOCTI, O HEPIJKO TOB’'s13aHe i3 HU3bKUM PiBHEM TiJITOTOBKH BiJTIOBITHUX
(haxiBIliB, a TaKOXK 3 OPaKOM HeOOXiZHUX 3HaHb, YMiHb Ta MPAKTHYHUX HABUYOK.
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Y HayKOBHX PO3POOKaX TeX € MPOraJuHU Y BUBYEHHI IHHOBAI[iHHUX HATPSIMKIB
JOCJTIJIKEHb KPUMIHATICTUYHOI TAKTUKY Ta MPOOJIEM iX 3aCTOCYBaHHS Ha TIPAKTHUIIL.

Ananiz ocmannix oxcepen i nyonikayii. HaykoBum migarpyHTsMm 1iei my6mikarii
€ npali Bizomux yyenux-kpuminamicris: B. II. Baxina (V. P. Bakhin), P. C. Ben-
kima (R. S. Bielkin), T. B. Bapdomomeesoi (T. V. Varfolomeieva), A. @. Boso-
oyesa (A. F Volobuiev), B. I. Tonuapenka (V. H. Honcharenko), M. B. /lanbinHa
(M. V. Danshyn), B. A. XXypasust (V. A. Zhuravel), A. B. Tutenko (A. V. Ishchenko),
B. O. Konosasogoi (V. O. Konovalova), M. O. CeniBanosa (M. O. Selivanov),
B. II. JIasposa (V. P. Lavrov), B. T JIykamesuua (V. H. Lukashevych), €. /1. JIyksu-
qukoBa (Ye. D. Luk’ianchykov), M. B. Canreschroro (M. V. Saltevskyi), P. JI. Cre-
nantoka (R. L. Stepaniuk), B. B. Timenxka (V. V. Tishchenko), 10. A. HarmHcbkoro
(Yu. A. Chaplynskyi), B. M. IlleBuyka (V. M. Shevchuk), B. 0. IlleniTpka
(V. Yu. Shepitko), b. B. Illypa (B. V. Shchur) Ta in.

OcTaHHIM YacOM y KPUMIHATICTUYHIN JiTEPATypi HEPIJIKO BUHUKAIOTH JAUCKYCIi
IIO/I0 CYYaCHOTO PO3YMIHHSA KPUMIHATICTUYHOI TAKTUKU Ta TIEPCIEKTUB 11 TTOaTb-
moro po3BuTKy. ChOTO/IHI Y KPUMIHAICTUII € HU3KA HAYKOBUX POOIT, /16 BUKIAJIEHO
pi3HI JYMKHU TIPO TMpeAMeT i 3aBJaHHd KPUMIHAIICTUYHOI TaKTHUKH, 11 CTPYKTYPY 1
HAyKOBI jisKepesia GOpMyBaHHS Ta PO3BUTKY, IPOOIEMU PO3IIUPEHHS a00 3BYKEHHS
MesK 11 3aCTOCYBaHHS, TIOJJI HAa OKpeMi i1 pisHOBUAU. Bce vacTinie 3ycTpidaTbes
MIPOTIO3UTIIT BUOKPEMJIEHHST CY/IOBOI TAKTUKH, TAKTUKH MPOMECIiiHOTO 3aXUCTY, TaK-
TUKH JIePKaBHOTO OOBUHYBaya, TAKTUKK 3JI0YMHHOI JIsIBHOCTI, 8 TAKOXK TaKTHKU
«moBTopHOTO caigctBay (B. II. baxin), «nporuaii poscaigysanug» (b. B. Illyp)
I iHII BUAM TaKTHUK SIK MEePCIeKTUBHI iHHOBAIlINHI HANpsaMu AocaiKeHb. Kpim
IIhOTO, 3HaYHA KiJbKICTh O3HAUEHWX MUTAHb HUHI 3aJUMIAIOTHCS TUCKYCIMHUMU i
HepO3pPOOJIEHNMHU, & HAYKOBII 3 1[bOTO MTPUBOJLY BUCJOBIIOIOTH YaCOM J[iaMeTPAILHO
MIPOTUJIEKHI TIOTJISIN.

Mema cmammi — BU3HAUNTHU TPAAWIIIHI Ta iIHHOBAIIITHI HAIPSIMU PO3BUTKY
KPUMIHATICTUYHOI TAKTUKHU, OKPECJUTH IEePCIEeKTUBHI HANPSMKU [OAJBIINX Hay-
KOBUX JIOCTI/KeHb 1€l mpobsemaruku. CydacHWiA cTaH PO3BUTKY KPUMIHATICTHYHOL
TaKTUKU 0OYMOBJIIOE TTIOTPeOy B aKTHBI3aIlil MPAKTHYHOI CIIPSIMOBAHOCTI JOCTI/IDKEHD
y il TTapWHi 3HaHb, OCKLJIBKYA C(hOPMOBAHICTh TEOPETUIHUX 3aCA][ i TIEPCIIEKTUBHUX
IHHOBAIIITHUX HAIIPSIMIB JOCIIIPKEHb TAKTUKO-KPUMIHATICTUYHUX 3HAHb 06’ €KTUBHO
BijloOpaskae CyyacHUU piBeHb PO3BUTKY caMoi Hayku KpuMinamictuxu. [Tpobiema-
TUKA aHaJIi3y TPAIUIIINHUX 1 IHHOBAIIHHUX HATIPAMIB JIOCHI/IKEHHS KPUMiHAIICTUY-
HOI TAKTUKH, ii TEOPETUKO-METO/I0JIOTIUHIX 3acajl HATEKUTh 10 HAMOLIbII BasKIMBIX
HampsIMiB KPUMiHATICTUYHOI JTOKTPUHMU.

Buxnao ocnoenozo mamepiany. BunvkHeHHsI, CTAHOBJIEHHS Ta Cy4acHi TeH-
JIEHTIi1 PO3BUTKY KPUMIHAJICTUYHOT TAaKTUKW TiCHO TOB’S3aHi 3 BUKOPHUCTAHHIM
Cy4YaCHMX JIOCSAATHEHb HAayKW Ta TeXHIKH, BiJlUyBalOTh CYTTEBUH BILJIMB Ta iHTe-
rpaiiiiHi npolecu HayKOBOTIO B3a€EMOBILIMBY IHIIUX HayK i rajgyseil 3HaHb. SIk
3aznauae B. A. JKypasesip, mportiec inTerpariii ta amdepeniiaiii HapoCcTaIOTO
HAayKOBOI'O 3HAHHS XapaKTepHUI /JIsl PO3BUTKY KPUMIiHAJICTUKHU. Y CydacHOMY
HAYKOBOMY 3HaHHI BiH HaOyBa€ BUKJIOUHO BasKJIMBOTO 3HAYEHHS, OXOILIIOIYN K
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HayKy B IIJIOMY, TaK i OKpeMi ii Tamysi. [HTerpatuBHUil Tpolec MOB’ sI3aHU 13 TIPO-
HUKHEHHSAM Ta aCUMIJALIEI0 AaHUX OJHIEl HAYKU B 1HIILY, BUCTYIIA€ CBOEPIIHUM
KaTasai3aTopoM, KU CIPUSIE 3apO/KEHHIO i (hDOPMYBAHHIO HOBUX rajy3eil 3HaHb.
3’scyBaHHS CYTHOCTI Ta 3HaYEHHS 3a3HAUEHUX MPOIIECIB € BEJIbMU aKTYaJTbHUM IS
BU3HAUEHHS TeHEeTUYHOI IIPUPOJIM TIOSIBY 1 (DYHKITIIOBAHHST Y KPUMIHATICTHUII HOBUX
HayKoBUX HanpsamiB [8, c. 191-192]. IIpu nboMy cJiji BpaxoByBaTH, CJIYITHO BKa3ye
B. €. KonoBasosa, 110 iHTerpallis HayK Aa€ HaiOiIbIn e(heKTUBHI Pe3yIBTaTh caMe
y BUpIiIllIeHHI CTUKOBUX MTPOOJIEM, HEPIZIKO TAKMX JAJEKUX OJHA BiJl OJIHOI, 10 JyMKa
po ix 00’eHaHHS CIIOYaTKy BUAAEThCs Gearmysasm [13, ¢. 115]. Taki inTerpariiini
MPOIECH HAyKOBOTO B3AEMOBIIMBY IHIIMX HAyK Y MOBHIM Mipi BifiHOCSATBCS 1 110
KPUMIHAJICTUYHOI TaKTUKK SK BIJIHOCHO CAaMOCTIHHOTO PO3JiJy KPUMIHAJIICTUKH,
nosiBa Ta (hOPMYBaHHS SKOTO € TEHETUYHOIO MIEPElyMOBOIO Ta Pe3yJIbTaTOM iHTerpa-
1ii Ta qudepentiarii 3HaHb y KpUMiHATICTHTI. Bizomo, 10 HayKOBUMMY JKepeamMu
KPUMIHAJIICTUYHOI TAaKTUKWA BUCTYNAIOTh CydacHI JOCATHEHHS (disocodii, J0TiKH,
ICUXOJIOTT, HAYKW YIPaB/IiHH, iHHOPMATUKN Ta 0OUMCIIOBAJIBHOI TeXHIKM, Teopii
irop, TPUUHATTA PillleHb Ta IHIMNUX rajxy3ell 3HaHb, 10 CBIIYUTH TIPO BILJIUB iHTErpa-
IIMHUX TPOIIECiB HA PO3BUTOK TAKTUKO-KPUMIHATICTUYHUX 3HAHb Ta (hOPMYyBaHHS
BiTHOCHO CaMOCTINHOI TaTy3i KPUMiIHAMICTUIHOT HAYKH.

lenesa, BUTOKH, PO3BUTOK Ta CYYaCHUN CTAH KPUMIHATICTUKHU CBIiYaTh MPO
Te, 1[0 KPUMIHAJIICTUYHA TaKTHKa 3a CBOIO iCTOPIiIO MPOUIIJIA TOBTUHN 1 HEPOCTUH
HIJIAX 1 3apa3 sBJsie co000 0CTaTHBO c(hOPMOBAHY CHCTEMY HAYKOBMX 3HAHb, BOHA
BUCTYIIA€ 1HTEJIEKTYyaJbHUM SI[POM KPUMIHATICTUKH 1 € 1 JIOTIKO-IICUXO0JIOTTYHOIO
ocHoBoto [15, ¢. 3]. [Ipu 11bOMy Ba)KJIMBO 3a3HAYUTH, IO KPUMIHATICTUYHA TAKTUKA
Ta i1 3aco6M MalOTh IHHOBAIIWHUI XapaKTep Ta PO3BUBAIOTHCS 3a IHHOBAIIITHUM
crierapiem. Ak s3asnauae B. IO. IllemiThko, 3ac00M KPUMIHANICTUYHOI TAKTUKU HE
€ 3aCTUTJIMMU, MAIOTh Pi3HI MPOIBH, BiJIPI3HAIOThCS AuHaMidHicTiO. CTBOpPEHHS,
PO3pobKa i MPOTIOHYBAHHSI /10 3aCTOCYBAaHHS HOBUX TAKTUYHUX TPUIOMIB, X CHCTEM
ab0 TaKTUYHWUX Ollepalliil BUKIMKaHI MOIEPHI3alli€io 3JI04MHHOCTI Ta 11 Bce OLIbIIM
[PUJIAIITOBYBAHHAM JI0 HOBUX YMOB. ToMy Il e(heKTUBHICTH 3aCTOCYBaHHS 3ac00iB
KPUMIHATICTUYHOI TAKTUKY TTepe1bavae X yAOCKOHATEHHs, BIPOBA/PKEHHS HOBITHIX
PO3po6OK, HAyKOBOTO O6rpyHTYBaHHs [26, . 174].

Tpaauiifino KPUMiHAMICTUYHY TAKTUKY HEPiAKO MOB’SA3YIOTh i3 BiliCbKOBOIO
TAKTUKOI. Takwil mixi; 0OIPYHTOBYETHCS €TUMOJIOTIEID TMOXO/KEHHST TEPMiHa
«TakTUKa». BBajkaeThcd, 10 1€l TepMiH BIIEpIe 3'sIBUBCS Yy BiliChKOBIN HayTIi, /1€
il BUBHAYAIOTH K TEOPIIO i MPAaKTUKY MiJATOTOBKH, OpraHisallil Ta BeeHHs 6010 3'€/1-
HaHHSAMH, YacTHHAMU (KOpabJsiMu) 1 MiAPO3/IiaMi PisHUX BUJIB 30POWHUX CHLI,
po/iiB BilichK (cuu) i coeriaTbHUX BiliCbK Ha cyIii, y 1moBiTpi i Ha Mopi [6, c. 21].
Sk GaunMo, TOHATTS «TaKTHKa» 3all03M4YeHa KPUMIHAMICTUKOIO caMe i3 BilichbKOBOI
cepu. Tomy TakTHKa BilicbKOBA PO3IJISJAETHCS K CKJIa/0BA YAaCTUHA BiliCbKOBOTO
MHECTEI[TBA, 110 TIOEAHYE TEOPito i MPAKTUKY IMiAr0TOBKM i BeeHHs 6010, [Ipu ibomy
il OCHOBHMMM O3HAKaMW € PIllly4yiCTb 1 PanTOBICTH Jiil, 30Cepe/IXKeHHS CUJI LIS
TOJIOBHOTO ynapy 1o Haiicaabmomy micitio. ChOTO/HI 1€ TOHSATTS TOCUTD TTHPOKO
BUKOPUCTOBYETHCS Y Pi3HUX cepax JIOAChKOI MigAbHOCTI (TOJTITHIT, CIIOPTI Ta iH.),
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y TOMY YMCJIi Y TTPAKTUIll PO3CTiyBaHHS 3JI0YMHIB Ta CYJI0BOMY PO3TJISA/I KPUMi-
HaJIBHUX MTPOBA/KEHb.

Oxpemi BUEHI-KPUMIHAJIICTU aKIIEHTYIOTh YBary Ha TOMY, 110 TaKTUKA TIPUCYTHS
JIMIIE TaM, Jie iCHy€ peajbHa HeOOXiHICTH MO0IaHHsT OE31I0CePEHbOTO ab0 3aro-
GiraHHsI OITOCEPEIKOBAHOMY MPOTUCTOSIHHIO YYacHUKIB posciimysanus [3, ¢. 111;
4, c. 237]. IIpoiec n0CcyA0BOrO PO3C/IiyBaHHSI HEPIAKO BiIOYBAETHCS Y CUTYaIlii
KOH(DIIIKTY iHTepeciB, MpoTu/il 3arikaBieHux oci6. OTKe, Taki eJIeMEHTH TaKTHKH,
SK TTAHYBaHHS 1 OpraHi3allisl pO3CJIilyBaHH, TTOI0OJAHHS MTPOTUIIi CITIICTBY, IILIKOM
BUIPAB/IOBYIOTh BUKOPUCTAHHS 1IOTO TepMiHa y cdepi KPUMIiHAIBHOTO CyIOYNH-
ctBa. Po3criyBaHHS 37I0UMHIB SIK crielUDiaHN BUJL JIIOJCHKOI JISIBHOCTI TAaKOXK
3IIIICHIOEThCS B YMOBaxX MPOTUOOPCTBA MiXK 3JI0YMHIIMUA W OpraHaMu, siKi BEIYTh
60poThOy i3 3nmounuHicTO. Tomy Gy/e BUNpaBIaHuM BHOIP ONTUMATBHOTO CIIOCO0Y
6OpOTHOM 3 TUM UM IHIIIUM BUIOM 3JIOYMHIB, & TAKOXK CIIOCOOIB MTPOBEACHHS THX YU
IHIIMX TIPOIeCyalbHUX il Y XO/i JOCYZ0BOTO uu cyjaoBoro caiacrsa [11, c. 215].

¥ By3bKOMY PO3yMiHHI KPUMIHATICTUYHY TAaKTUKY PO3TJISI/IAIOThH SK TOXi/IHE Bijl
BiliCbKOBOIO BU3HAYEHHS JIAHOT'O TOHATTS. 32 TAaKUM IIi/IXO/IOM TaKTHKA € CUCTEMOIO
3ac06iB, CIPSIMOBAHKX Ha JIOCATHEHHSI METU PO3CJifyBaHHsS depe3 GopoThOy, 3iTK-
HEHH# iHTepeciB Ta 1moAo0aHHs onopy. ToOTo BYEH, SIKi JOTPUMYIOTHCS TAKOI TO3MIII],
aKIeHTYIOTh YBary Ha TOMY, 1110 TaKTUKA TIPUCYTHS JIUIIE TaM, Jie € KOH(JIKT, y BCIiX
iHMX BUTIAAKax i1 HeMae. [Ipn 11boMy KOH(IIKT MoKe BUpPAKATUCS Y BIIKPUTOMY
MTPOTUCTOSTHHI YUYACHUKIB PO3CJIi/IyBaHHs (YUYACHUKIB TIPOBEIEHHS KOHKPETHOI CJIiY01
(po31TyKOBO1) [1i1), KOJIW, HAIPUKJIAJ, TiJl 4ac JOTUTY TTiI03PI0BAHUIN BiJIMOBJISIETHCS
JIaBaTH TI0Ka3aHHS Y1 HAMara€ThCsl JUCKPEAUTYBATH CBifKiB abo norepiriioro. Kpim
I[bOTO, TaKe TIPOTUCTOSTHHST MOKe OYTH i IPUXOBAHUM, KOJIM 3JI0YMHEIh HAMAra€ThCst
3aITyTaTy CJiCTBO, HAIPABUTH HOro y XubOHOMY Hampsmi. Tak, BiH MOKe CTBOPUTH
HerpaBuBe ajibi, TOBIIOMJIATH HeNpaBaAnBi 00 YaCTKOBO HENPABINBI MOKA3aHHS,
SIKi CITOTBOPIOIOTH IPABJLY; 3JIOYMHEIb MOXKEe 3a/sIKyBaTH CBIJKIB, motepmisnx abo
HIJISIXOM OGIITHKY TIeBHOI BUHATOPO/IM CXUJISIE iX B3arajii He JlaBaTh MOKa3aHHs abo
JlaBaTy HeIpaB/nBi TTOKa3aHHs Tomo. [IpoTHCTOSAHHS MOsKe OYTH TaKOX i orocepes-
KOBaHUM, aJI’Ke 3JIOYMHIT HEPIZIKO BAAIOTHCA /10 MACKyBaHHS CBOEI 3JIOUMHHOI JTiSJTb-
HOCTI TIJISTXOM 3HUIIEHHS, (harberbikartii criaiB abo 1HCIeHyBaHHS O/l 37I0YNHY.

Y mmpokoMy po3yMiHHI KPUMIiHATICTUYHA TaKTUKA BKJIOYA€ B cebe He JIHIIe
KOMILIEKC TaKUX TAaKTUYHUX [IPUIOMIB, peKOMEHaIliil Ta iHIuX 3aco0iB, AKi crps-
MOBaHi Ha TOJOJaHHS MPsSMOI ab0 OrocepeIKOBAHOI MPOTH/II, aje W TaKuX, 1[0
MOB’3aHi 3 BU3HAYEHHAM JIiHII TTOBEJIHKN CJiIY0TO, KOPETYBAHHSAM XOJy CJi9o0i
(posurykoBoi) 1ii, akTyasisalieio B mam’sari gonuryBanoi ocobu 3abyToi iHdopma-
1i1, sTka MoB’s13aHa 31 3JIOYMHHOIO MOJiE€0 ad0 TUM, IO TepeayBaso ii, Tomo. Too6To
y IHAPOKOMY PO3YMiHHI TaKTHKa BKJIOUYAaTHME B cebe He JIUIIe CyTO TaKTUYHUI
acIleKT, ajie ¥ iHIIi, 30KpeMa opraHi3amiiHui, TEXHOJIOTIYHIHI, TICUXOJIOTIYHIH, TIPO-
1ecyasbHUM, eTUYHUN TOTIO. Takuii miIXiZi KOPECIOoAYEThCA 13 TAyMAaYeHHSAM 11bOTO
MOHATTSI Y Cy4aCHOMY YKPaiHCBbKOMY CJIOBHUKY, B SKOMY aKIICHTYIOTbCS yBara, 110
TEPMiH «TaKTUKa» 3aMO3WYEHUN i3 BiliCbKOBOI chepu 03HAYAE CKIANOBY YACTHHY
BilICbKOBOTO MUCTEITBA, MO BKJIOYAE TEOPitO M MPAKTUKY IiIrOTOBKU, OpraHizariii
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Ta BeJleHHs 0010; HABYAJIbHMII [IPEJMET i3 Teopii Ta IPaKTUKK BeAeHHs 6010; cnocobu
ma nputiomu 00CsAzZHEeHHs Memiu; Neery TiHilo noeedinku, BMiHHS e(eKTHBHO BUKO-
PUCTOBYBATH BiliCbKOBI CHUJIM IIPOTU CYNPOTUBHMKA Ta iH. |5, ¢. 1229].

B6auaeThest, 1110 icCHYBaHHS TaKUX JBOX [iaMeTPaIbHO TTPOTUIEKHIX TTiIXO/IB
JI0 PO3YMIHHS 3MICTY TIOHSATTS TaKTUKW y KPUMIHAJIICTUI € OJIHUM i3 UMHHUKIB,
1[0 CTUMYJIOIOTH MOCTIHHUI PO3BUTOK HAYKOBOTO 3HAHHSA Yy MeXKaX JAaHOTO PO3Iiny
Kpuminamictuku. BBaskaemo, 1m0 oO6u/Ba BU3HAYEHI MiIXOM MAIOTh MPABO Ha iCHY-
BaHHSI, BOHU MOXKYTb OPTaHIYHO B3aEMOJIISITU 1 iICHYBaTH B paMKaX KPUMiHATICTUYHOT
HayKd. 3aCTOCYBAHHS BY3bKOTO UM MIMPOKOTO T/IXO/Y MTOB’S3aHe 3 PiBHEM PO3yMiHHS
MTOHATTS TAaKTUKHU SIK KATEeropii KPUMIHAIICTUYHOT HAYKH.

Opnnak, Ha HaNly AYMKY, IpY BU3HAUYEHHI IOHATTS Ta Cy4YacHOTO PO3yMiHHS
KPUMIHAJICTUIHOI TAKTUKHU He 30BCIM MTPABUJIBHO OB SI3YBATH 110 KPUMIHATICTUIHY
KaTeropio Jimiie i3 60poTh00I0 Ta MPOTUAIEI0 BUKOHAHHIO 3aBJaHb KPUMIHAIbLHOIO
CYIOUMHCTBA, OCKIJTbKYA TaKUH TiIXiJ| 3BY’KY€E MEKi 3aCTOCYBaHHSI KPUMIHAIICTUYHOT
TAaKTUKW Y BUPIIIEHHI BLKJINBUX MPAKTUYHUX 3aB/aHb IIPABO3ACTOCOBHOI JiSLIIBHOCTI.
dx saysaxkye B. IO. Ilemitbko, Taka mosuilist BijoOpakae Juiie ognH 6ik KprMiHa-
JICTUYHOI TaKTUKM, TIOB’SI3aHMI 13 TIO0JaHHIM IIPOTHII 3alliKaBJIeHNuX 0ci0. AJje K
TaKTHKa iCHy€ I TaM, jie He OTPiObHO mepebopioBaTy MPOTULl (HAIIPUKIIA/, HaJaTH
JIOTIOMOTY JT00POCOBICHOMY JIOTTUTYBAHOMY B TIPUTA/[yBaHHI 3a0yTOTO Y1 BCTAHOBUTHU
TICUXOJIOTIYHUHI KOHTAKT 13 JKEPTBOIO MOCSATaHHS # iH.). Tomy TakTuka — 11e He TiJIbKU
IIPOTH/III0YA CUJIA, a I HAJIHUI IHCTPYMEHT y PyKax Cy/0BO-CJIi/[4MX Ta OIlepaTHB-
HUX TIpaIliBHUKIB [27, c. 16].

Y 3B’43Ky 3 1M, 3a3HAYMMO, IO TiJ] 9ac PO3CTIAYBAHHS Ta CYZIOBOTO PO3TJISITY
3JIOYMHIB HEOOXIHICTD MepebopIoBaTH IPOTUII0 He 3aBKAN IPUCYTHS Y KOKHOMY
BUNA/IKY, HEPiZIKO TTPOTH/IIT TTiJ] Yac MPOBA/KEHHSI OKPEMUX MPOIECYaJbHUX il MPO-
CTO HEMAE, TIPUMIPOM, TTPU JOCTI/KEHHI MaTepiaIbHOTO CepPeOBHINA MiCIlsT Mozl abo
i/ yac orysiy okpemMux 00’ekTiB Ta iH. Tomy npasuibho 3ayBaxkye B. 0. IllemiThko,
[0 TEPMiH «TaKTHKa» Y KPUMIHAIICTUII MA€E OesKi eleMenmu YMoGHOCME, OCKIIbKY
BOHA He PIBHOIIHHA BOEHHIN TaKTUIl Ta 11 He CJil 3BOAUTU TIibKU /10 TUX CIIOCO-
6iB, 3aCTOCYBaHHS SIKUX TIPU3BOJNTH 10 YCYHEHHS KOH(IIKTHUX B3a€MO3BSI3KIB Ta
nporuziii [9, ¢. 215-216].

JliticHo, B6Aa4a€ThCsI, MO 3 OAHOTO OOKY CTPYKTYpa Ta 3MICT JaHOTO PO3JLIY
HayKU KPUMIHATICTUKU JJA€ MOXKJIUBICTb TOBOPUTH IIPO JIOCUTDH HIMPOKE KOJIO TIUTAHb,
[0 JIOCJI/IKYETHCSI KPUMIHAIICTUYHOIO TaKTUKOIO, SIKI BUXOJSATH 32 MEKI ITUTaHHS
MTOJI0JIAaHHS 3JIOYMHHOT MPOTHU/Ail. TOMy TOHATTS <«TaKTUKa» K KPUMiHaJiCTUYHA
KaTeropisi Mae€, Ha Halll MOTJIs/l, PO3YMITHUCS came Y IIMPOKOMY PO3yMiHHi. Bisosij-
HUM YUHOM HEOOXIiHO MiJIXOAUTH i TPU BU3HAYEHHI CHCTEMH OKPEMUX Tay3el Ta
Ha3B MiIPO3/IiJIiB KPUMIHATICTUYHOI TAKTUKU. TaKuii MiJXi/l a€ 3MOTY PO3MIMPUTH
MeJKi 3aCTOCYBAaHHSI KPUMIHAMICTUYHOT TAKTUKM Ta BpaxyBaTU 11 MOJIJI HA CJIIY
TaKTUKY, CYy/IOBY TaKTUKY (IIPOKYPOPCBKY TaKTUKY, TaKTUKY IpodeciiiHoro 3axu-
CTYy), TaKTUKY PO3ITYKOBOI JiAAbHOCTI, TAKTUKY 3JIOYNHHOI AiSATbHOCTI, a He JIUIIEe
pPO3TJISAATH il 9K TAaKTUKY MPOBEJIEHHS OKPEMUX CJIMINX (PO3IIYKOBUX) il K TIe
HEpPIZIKO Ma€ Micile y KpUMIiHaJIICTUYHIN JliTepaTypi.
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ITTo x cToCy€eThCS BY3HKOTO MMIIXO/Y /10 BUSHAUEHHS CYTHOCTI KPUMIHATICTUYHOT
TaKTUKH, TO, HA HAILy YMKY, JIOLJIbHO 3aCTOCOBYBAaTH HOTO y Pasi KOJAU UAETbCs
6e3mocepe;IHbO PO CYyTO TAKTUYHWIT aclekT ciauoi (posinykoBoi) ail. AJke, sk
BU3HAYAIOTH BUEHI, HE BCI TIOJIOKEHHS, 10 PO3POOJISTIOTHCST B PO3ILIT KpUMiHATICTHY-
HOI TaKTUKHU, HOCATh TAKTUYHUN XapakTep [4, c. 237]. bescymHuiBHO, opraHisaliiiini ta
AHAIITUKO-PO3YMOBI aCIEKTH CJIiU0i AislIbHOCTI BiZIirpaioTh BasKJIMBY POJib y 3a0e3-
HevyeHHi i1 parioHaJbHOCTI 1 pe3yJIbTaTUBHOCTI, B CTBOPEHHI HEOOXiHUX YMOB JIJIst
3aCTOCYBAHHST TAKTHYHUX 3aC001B, ajie cami 1Mo coOi BOHU TAKTUYHUM XapaKTEPOM He
BoJIOfif0Th |3, c. 113]. ¥ takomy Bumaaky Mu OyZeMO TOBOPHUTHU TIPO IHIIWN PiBEHb
PO3YMIHHS TOHATTSI TAKTUKH K KaTeTOpil KPUMIHAJIICTUKY, TII0 OTPUMYE CBOIO pea-
Jizalio y cucreMi peKoMeHalliii 3 HailOiIbI PallioHaJIbHOTO CIocoby opraHisaiiii,
IJIAHYBAHHS 1 TTPOBEJIEHHST OKPEMUX CJITIUX (PO3IIYKOBUX) /il TIJISIXOM 3aCTOCY-
BaHHS TaKTUYHUX MPUHOMIB, 1X CUCTEM Ta KOMJIEKCIB, CIIPIMOBAHUX Ha BUPIIIEHHS
OKpPeMMX TaKTUYHUX 3aB/IaHb 13 ypaxyBaHHIM HasiBHUX cuTyaitiit. [Ipu takomy Ttpanu-
IIITHOMY TIi/IXO/1i 11032 YBaroo 3aJNIIAEThCS Cy/I0Ba TAKTHKA, TAKTUKA TIpodeciitHOro
3aXUCTY, IPOKYPOPCbKA TaKTHKA, TAKTUKA 3JI0YMHHOI isIbHOCTI Tolo. KpiM 11p0r0,
He GepyThCs 0 yBark OpraHisailiiiHi, TEXHOJOIYHI Ta iHIII acleKTH W iHHOBaIliITHI
HAIPSIMU PO3POOOK, SAKi TAKOXK JOCUTH BasKJIMBO BPAXOBYBATH IPHU AOCJIIKEHHI
CY4acHOTO PO3yMIHHS KpuMiHamicTuaHol Taktuku. CIrijl 3ayBaskuTH, 110 IPOOIeMM
TEXHOJIOTIYHOTO Mi/IXO/y y BUBUEHHI 3ac00iB KpuMiHamictuunol Taktuknu [7; 19; 24,
c. 46—51] sBrstioTh 0000 IHHOBAIIIITHI HAPSIMU PO3BUTKY TaKTUKO-KPUMiHATICTHY-
HUX 3HaHb Ta BU3HAYAIOTH HEOOXIMHICTH 1X MOAATBIINX HAYKOBUX PO3POOOK.

Y cyvacHiil KpUMiHAJTICTUYHIN TOKTPUHI ICHYIOTH Pi3Hi MiIXOAX 10 BU3HAUEHHS
MOHATTST KpuMiHasmicTuHoi TakThKU. P. C. Benkin mig KpuMiHAIiCTUYHOIO TaKTUKOTO
PO3YMIB CHCTEMYy HAyKOBHX ITOJIOKEHDb i PO3pOOJIEHNX Ha iX OCHOBI peKOMEHIAIliii
110/10 OpraHi3arliii i IJIaHyBaHHS JI0CY/I0BOTO 1 CY/IOBOTO CJIi/ICTBA, BU3HAUEHHS JTiHil
MOBEiHKY 0OCi0, AKi 3/1fICHIOITH CYI0Be MOCiKEHHS, i TPUHOMIB TIPOBEIEHHS
OKpPEMUX TPOIECyaTbHUX JIill, CIPSIMOBAHUX Ha 30WMPAHHS 1 HOCJI/KEHHS [OKa3iB,
BCTAHOBJICHHS TIPUYUH 1 YMOB, 1[0 CIIPUSIOTH BYNHEHHIO i TPUXOBYBAHHIO 3JI0YNHIB
[1, c. 452]. ¥V cBoio uepry B. O. KonoBanoBa BU3HaUa€ KPUMIHATICTUIHY TaKTUKY
K CUCTEMY HAyKOBWX MPUHOMIB i METO/iB, 3aCHOBAHUX HA BUMOTaX KPUMIiHAJb-
HO-TIPOIIECYAJIBHOTO 3aKOHY, 110 3aCTOCOBYIOTHCSI TIPU MPOBAKEHHI CAIUNX il 1
OIIepaTUBHO-PO3IIYKOBUX 3aX0/1iB 3 METOIO IIOIIEPe/PKeHHS 1 PO3CJIilyBaHHS 31041~
HiB [16, c. 15] un K cucTeMy TUTaHYBaHHS il OpraHizailii po3cJiiyBatHs1, HaillOiIbII
e(heKTUBHUX MTPUITOMIB TIPOBA/IKEHHST OKPEMUX CJIUNX JIiif, IO 3aCTOCOBYIOTHCS 3
METOI0 PO3KPUTTS i monepe/pkenHs 3nounny [14, c¢. 40]. M. B. CanTeBchkuii Bu3Ha-
YaB KPUMIHAJIICTUYHY TAKTUKY SIK CUCTEMY HAyKOBUX II0JOKeHb (IIPUHITUIIIB),
peKOMeH/IaIliil 1010 OpraHi3allii i MJIaHyBaHHS J0CY/0BOTO 1 CyZI0BOTO CJIi/ICTBA,
AKI ABJISIOTH COO0I0 TAKTUYHI IIPUHOMM 30MPaHHS, JOCHIIKEHHS I BUKOPUCTAHHSI
JIOKa3iB, 110 PO3POOJISIOTHCS 3 METOI0 OpraHizallil, IIaHyBaHHS Ta 3IiIICHEHHS TI0TIe-
PEHBOTO PO3CIiyBants i cyoBoro ciaigcrsa [18, ¢. 5—6].

Y cydyacHMX yMOBax HayKOBI[i (DAaKTUYHO BiIMOBUJIMCS BiJl BUKOPHUCTAHHS
TepMiHA <«CJIijlua TaKTUKa», TOMY y CIeliaJbHil HAyKOBIl JiTepaTypi 10CTaTHbO
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IITUPOKO BUKOPUCTOBYETHCSA TEPMiH «KPUMiHATICTUYHA TaKTUKa». MoKHa KOHCTa-
TyBaTH, [0 y BCiX MiAPYYHUKAX i3 KPUMIHATICTUKN BigOymacs yHibikaiisa kpumi-
HQJIICTUYHOI TEPMIHOJIOTIT I BUKOPUCTAHHS TEPMiHA «KPUMIHATICTUYHA TaKTUKA».
Bomnouac, sik 3azuadae B. 0. IleniThko, 1m0 y 6araThOX BU3HAYEHHSIX MOHSITTSI
KPUMIHAJTICTUYHOI TAKTUKY 3aJUIINBCI CTAPUN 3MICT — OOMEKEHHS JIUIIE CJIi 4900
HistbHiCTIO 200 po3caixyBanusM 3mounHiB [29, ¢. 13]. ¥V cBoto uepry O. . Baes
3ayBakyBaB, 110 y HaBE/CHUX BU3HAUYCHHSX HE BPAXOBAHO JIESIKi acleKTH, sSIKi €
BaXKJIMBUMU TIPpK po3pobsieHHi Ta opMyBaHHI i€l KPUMiHATICTHYHOI KaTeropii.
Y nmanuii yac B yMOBax HayKOBO-TEXHIUHOTO IIPOTpecy OpraHiszallisi i NJaHyBaHHSI
JI0OCY/IOBOTO PO3CJIilyBaHHs Ta CyJI0BOTO CJIiICTBA MOBUHHI BiJIIOBIIATH Cy4YaCHOMY
piBHIO Hayku. HayKoBi TOJIOJKEHHSI, Ha MiACTaBi IKMX PO3pOOJISIOThCST PEKOMEHIAIII,
He MOJKYTb He BifiuyBaTH Ha cObi BIUIMB JOCSATHEHb y rajys3i HayKOBOI opraHizailii
npaili, Teopii YIpaBJiHHS Ta NPUHHATTS PillleHb, JIOTIKH, ICUXOJIOr] Ta IHIITUX HAYK
i TOMy BHM3HAUYeHHS TaKTUKU HEOOXITHO 3AiCHIOBATH i3 BpaXyBaHHSIM HayKOBOTO
XapakTepy 3a3HAaueHUX CTPYKTYPHUX €JIEMEHTIB TaKTUKU. KpiM TOTO, Take MOHSITTI
Ma€ BKJIOYATH BKA3iBKY HA MPUHIIAT JOTPUMAHHS 3aKOHHOCTI i BUMOT nipodeciii-
HOI €THKM, OCKIJIBKK JIMIIE Ha IX OCHOBI MOKYTh PO3POOJISTHUCS TaKTUYHI 3aco0u
KPUMIiHAJIICTUYHOI TaKTUKH [2, ¢. 37].

OcTanHIM YacOM CIIOCTEPITaloThCs CYTTEBI 3MiHU B PO3YMiHHI KPUMIHATICTUYIHOI
TakTuKU. ChOTOIHI TIPOCTEKYIOTHCS HOBI TIXOAN Y AOCTI/PKEHH] TTpe/IMeTa, 3aBIaHb,
(GyHKIII KPUMIHATICTUYHOI TAKTUKY 13 BPaXyBaHHAM 3MiH Y KPUMIHAJIBHOMY IPOTIe-
CyaJIbHOMY 3aKOHOJIABCTBI, HOBITHIX JIOCSITHEHb HAYKU 1 TEXHIKU, TEH/ICHITIN PO3BUTKY
KPUMIHAIICTUYHOI HAayKH, 1[0 3yMOBUJIO BUHUKHEHHS HOBUX HAYKOBUX HAIIPSMIB,
CTBOpEHHS i POpMYyBaHHS OKPEeMUX HAYKOBUX TEOPiiil y IIill apuHi 3HaHb. Y 3B’SI3KYy
3 UM KPUMIHAJICTUYHY TAKTUKY HEOOXIZHO PO3IJIAAATH K BIJHOCHO CaMOCTIHY
YACTUHY CUCTEMM KPUMIHAJTICTUKM 1 B HIH JIOIIJBHO PO3PI3HATH /BA ACIEKTH:
1) TakTMKa K 3MicT (Teopis); 2) TaKTWKa K iSUIbHICTH i SIK TaKTMYHUN 3aci0,
3aCTOCYBaHHS SIKOTO CIPSIMOBAHO Ha PEryJIOBaHHS B3a€EMOBIJIHOCUH y KPUMiHaJb-
HOMY CyZ04MHCTBI. B6auaeThest, 1110 came TaKuil X1 i3 BpaxyBaHHSAM 3MiCTOBHOTO,
(hyHKITIOHATHHOTO Ta MiATBHICHOTO PO3YMIHHS KPUMIHAMICTUIHOI TAKTUKU € METO-
JIOJIOTIYHO BUIIPABAAHUM i MOTpeby€E MOAAMBIINX HAYKOBUX MONIYKIB Ta pO3POOOK.

3 orysAny Ha BUKJajieHe, BOAYAETHCS, 10 KPUMIHATICTHYHY TAKTUKY JOIJIHHO
PO3IJISZIATH Y IBOX ACTIEKTAX: SIK PO3/iJl HAYKN KPUMIHATICTUKY, & TAKOXK SIK CTIOCiO
MIPAKTUYHOI JiSJIBHOCTI CJIiIY0T0, IPOKYPOpa Ta 3aXMCHUKA, sgKa CIPSAMOBaHa Ha
BUPIIITIEHHS Bi/IMOBIAHUX KPUMIHATICTUYHUX 3aBJaHb Ta BUKOHAHHS HUMU TIPOIECY-
anbHUX (DyHKIIH. PO3Iyisi KpUMIHATICTHYHOT TAKTHKK Y JIBOX aclieKTax (sIK Crocody
MPAKTUYHOI JiSTBHOCTI Ta SIK PO3/ITYy HAYKM KPUMIHATICTUKU) € IIJIKOM OOTIPyH-
TOBAHUM 1 MOKe OyTH MOKJIAIeHO B OCHOBY PO3YMIiHHSI CYTHOCTI JIOCJi/[’KYBaHOTO
nousatTs [17, c. 18].

SIk BOA4aEThHCsI, KPUMIHATICTUYHA TAKTHKA PO3YMIETHCS IBOSIKO, SIK Y HAYKOBOMY,
TaK i y IpakTU4YHOMY aclekTi. [lo-nepuie, KpUMiHAJIICTUYHA TaKTUKA PO3TJISIIAETHCS
HepeyCiM sk po30in HayKu KpUMIHALICMUKY, SKII CKJIaJa€ CUCTEMY HAYKOBHX II0JIO-
JKeHDb 1 Po3pobJIeHNX Ha iX OCHOBI PEKOMEH/AIliil MI0I0 OpraHisailii i TraHyBaHHS
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PO3CJIiIyBaHHS i CYZ0BOTO PO3IJISILY, BUSHAYEHHST ONITUMAJIBbHOI JIiHIT MOBEIiHKU 0Cib,
SKI 3MIACHIOIOTH CY/IOBE JOCTI/PKEHHS, i TPUHOMIB TTPOBEIEHHS OKPEMUX TIPOIIECY-
asnbHUX (Caiunx (PO3ITyKOBUX ), HETJIACHUX CiIuuX (PO3IIYKOBUX) 1 CyIOBUX) JIiid,
CTIPSIMOBAHUX Ha 30MPaHHs i JOCTIIKEHHST I0Ka3iB, BCTAHOBJICHHS TPUYUH i YMOB,
110 CHPUSAIOTh BUNHEHHIO KPUMIHAJIBHUX IPaBONOPYIIEeHb. 3aBaHHs KpUMiHaJic-
TUYHOT TAaKTUKN (DOPMYIOThCS 3aJIEKHO BiJl PIBHS PO3BUTKY HAYKU KPUMIHATICTUKI
Ta moTped MPaKTUYHOI ISITTBHOCTI, TOMY MPOCTEKYETHCS B3aEMO3B'I30K Ta B3ae-
MOBILJIUB KPUMIHATICTUYHOI TAKTUKH 1 TPaBO3aCTOCOBHOI TTPAKTUKM.

Ilo-0pyze, kpuMiHATICTUYHA TAKTUKA PO3YMIETHCS SK CHEUUpiuna OisivHicmy
VIIOBHOBAKEHMX 3aKOHOM CyO’€KTIB, 10 3/iCHIOETHCS HA MiJICTAaBi 3aCTOCYBAHHS
TaKTUKO-KPUMIHANICTUYHUX 3ac00iB, YTIIEHUX Yy BUIJISAAI TAKTUYHUX TIPUAOMIB,
TaKTHMYHUX KOMOIHAIIl, TAKTUYHUX OIepalliii, peKOMeHAalliil, TAKTUKK CJIi[4nX
(pOo3MIyKOBUX) JIili Ta iH., IKi CIIPSIMOBaHi HAa BUPIIIEHHS KPUMIHATICTUYHUX 3aBaHb
Ta 3abe3MeyeHHs ONTUMI3aIlil 1 Pe3yJIBTaTUBHOCTI TpaBo3acTocyBaHHs. IIpu 1iboMy
cy6’eKTaMu 3aCTOCYBaHHS 3aC00iB KPUMIHAICTUYHOI TAKTUKY Y BiIMOBIHUX BUIaX
i opmax ii 3acToCyBaHHSI BUCTYIAIOTh CJIUNi, TPOKYPOP, CIIIBPOOITHUKN Olepa-
TUBHUX ITIPO3/LIIB, CY//Is, 3aXUCHUK Ta iH. [IpakTuyHe 3acTocyBaHHS 3aCO06iB KpH-
MiHAIICTHYHOI TaKTUKK 3AIACHIOEThCS CleniaibHuMu cy0’eKTamu, 1110 3abe3nedye
BUPIIEHHST TAKTUYHUX Ta IHIIMX 3aB/laHb PO3CJiJLyBaHHS Ta CYJ0BOTO PO3IJISLY,
niziBuUIy€e eeKTUBHICTD Ta Pe3yJIbTaTHBHICTh TAKOI JisIJTbHOCTI.

Kpim 11boro, kpumiHajdicTUUHA TAaKTUKA MA€ BUBYATU TAKTUKY JisIJIBHOCTI
YCIX YYaCHUKIB KPUMIHAJIBHOTO TTPOBAPKEHHST — CYJIJli, CYY, CJITY0TO, JIeTEeKTUBA,
IIPOKYpOpa, MPaliBHUKIB OlEPaTUBHUX IiAPO3ALIIB, ClelianicTa, eKciepra, 0OBY-
HyBaueHOTo (Ii/[03pI0BAHOTO), MMOTEPIIJIOTO, CBi/Ka Ta iH. ¥ 3B’43KYy 3 IIUM CJIi]
PO3PI3HATH TaKi MiAraay3i KPpUMIHATICTUYHOI TAKTUKU: CJHIJIYY TaKTUKY, CY/IOBY
TaKTUKY, TAKTUKY PO3IIYKOBOI /IisIIBHOCTI, TPOKYPOPCHKY TaKTUKY, TAKTUKY TTpocde-
CITHOTO 3aXUCTY, TAKTUKY 3JI04UHHOI JISJIBHOCTI. Y 1IbOMY ILJIaHI HOBUM HAIPSIMKOM
KPUMIiHAJICTUYHUX JOC/Ii/KEHb Ma€ CTaTh 3aCTOCYBaHHsI 3aCO0iB KPUMiHAJICTUYHOI
TaKTUKH Y AisibHOCTI fetekTuBiB HABY Ta inmmx crpykryp. I3 npuitnatam 3akony
VYipainu «IIpo npuBaTHy AeTeKTUBHY (POSBIIYKOBY) MisUIBHICTB» TTOCTAE HEOOXIIHICTB
Y PO3pO0IIi TEOPETUKO-TIPAKTHYHUX MUTAHb 3aCTOCYBaHHSI TPOOJIEM KPUMiHATICTHY-
HOI TAaKTUKU Y JISIBHOCTI TPUBATHUX JIETEKTUBIB.

Posrasipaoun KpuMiHaAAiCTUYHY TaKTUKY 13 ypaXyBaHHAM KOMILJIEKCHOTO,
CUCTEMHO-CTPYKTYPHOTO Ta JAiSJIbHICHOTO MiJIXO/iB, HA HAIIl OIS/, Y BU3HAYEHHI]
HOHATTS 1i€] KPUMIHATICTHYHOI KaTeropil HeoOXiJHO BpaxyBaTH Iile JesKi BasKJIMBi
acrekT. 3 001020 60KY, KPUMIHATICTHYHA TAKTUKA SBJISIE COOOI0 CUCTEMY HAYKOBHX
MOJIOKEHD 1 PO3pOOJIEHNX Ha IX OCHOBI MPAKTUYHUX PEKOMEH/AIII 100 opraHisarfii
1 IJIaHyBaHHS PO3CJIIyBaHHS 1 Cy/I0BOTO PO3IJISLY, BUSHAUEHHSI OIITUMAJIbHOI JIiHi1
MOBEMIHKN Cy6’€KTIB KPUMIHAJIBHOTO TPOBA/KEHHs (CJIIIY0T0, JEeTEKTUBA, MPO-
Kypopa, ajiBokara, cyay (cyzazi) Tta iH.) i TpUOMiB MPOBAPKEHHS HUMHU OKPEMUX
cariiunx (PO3IMYKOBUX ), HETJIACHUX CIUNX (PO3NTYKOBUX) 1 Cy/IOBUX) JIiid, CIIPSIMO-
BaHUX Ha 30upanHs, (iKcaiiio Ta BUIydeHHs [0Ka30B01 iH(hopMaIlii, BCTAHOBJIEHHST
MPUYMH i YMOB, IO CIIPUSIOTh BUNHEHHIO KPUMIHAJIBHUX TIPABOMIOPYIIEHD. 3 iHUI020
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60Ky, KPUMIHAIICTUYHY TAKTUKY CJIiJl PO3IJISAATH SIK CUCTEMY HAayKOBMX IIOJIOKEHb
i po3pobiieHnX Ha X OCHOBI MPAKTUYHUX PEKOMEH/IAIIN 1010 TAKTUYHOTO BILIUBY
Ha oci0, MmoBeiHKa SIKMX MOB’s3aHa i3 (hOPMyBaHHSAM JKEpes KPUMiHAMICTUYHO]
irdopmartii (1igo3poBati, 0OBUHYBaY€Hi, MOTEPIILJI, CBIZIKH, MMOHSTI) 3 METOIO MO0~
JIAHHST TIPOTHIIT TOOJAHHS MPOTH/IiT a60 BCTaHOBJIEHHS e(EeKTUBHOI B3aeMOii i3
HUMU HIJIIXOM iX 3aJy4eHH /10 PO3CTiIyBaHHs (CyI0BOTO PO3IVISLY ), HAJIATO/KeHHS
MICUXOJIOTIYHOTO KOHTAKTY 1 BUKOPUCTAHHS ONTUMAIBHUX (DOPM TaKTUKO-TICXOJIO-
riYHOTO BIUIMBY 1 yIIPABJIiHHS IX MOBEIIHKOIO B iHTEpECaX BCTAHOBJIEHHST 00’ €KTHBHOI
ICTUHU.

3 orJIsily Ha BUKJIa/leHe, KPUMIHALICIMUYHA MaKmuxa — 1e BiTHOCHO CaMOCTili-
HUIT PO3/IiJT KPUMIHATICTHKHY, SIKUI BKJTIOYA€E B cebe CUCTEMY TEOPETHUHUX HAYKOBUX
[OJIOKEHD Ta PO3POOJIEHNX Ha iX OCHOBI TaKTUYHUX 3aCO0IB 1 MPAKTUYHUX PEKO-
MEH/IAI 100 OpraHi3allii i NmJaHyBaHHS PO3CJiYBaHHS Ta CyJOBOTO PO3TJISLY,
BU3HAYEHHS ONTUMAJIBHOI JIiHii MOBEAIHKK Cy0'€KTIB KPUMIHAIBHOTO MTPOBAKEHHS,
CIIPAMOBAHMX Ha 30MpaHHs, (ikcallio, BUIyYeHHs Ta JOCIiIKEeHHs JOKa30Bol iH(pOp-
Mallii, a TaKOK 3/1CHEHHST TAKTUYHOTO BILUINBY Ha 0OCi0, MOBEIIHKA SIKUX TIOB sI3aHa
i3 (hopMyBaHHSM JIZKepPesT KPUMIHATICTUYHOT iH(opMaIlii 3 MeTOI0 TIOI0JaHHS TIPO-
T/ 200 BCTaHOBJIEHHS e(heKTUBHOI B3aEMO/IIi 13 HUMU B iHTepecax BCTAaHOBJICHHS
00’€KTHUBHOI iICTUHY 1 BUPIIIIEHHS 3aBaHb KPUMIHAJIBLHOTO CY[0YIMHCTBA.

OmHuM 3 HAMOIIBIT BAKIUBIX 3aBAHD TTOAJBINOT0 PO3BUTKY KPUMIHATICTUKY €
YZIOCKOHAJIEHHST CTPYKTYPH KPUMIHAJIICTUYHOI TAKTUKH i3 OIJISIZIY HA MOSIBY, PO3BUTOK
Ta Cy4aCHMUM CTaH OKPEeMUX IHHOBAIIMHWUX HAIPAMIB Ii€l raxy3i KPUMIHATICTUKH.
Bozirouac HeOOXiHO 3a3HAYNTH, 10 CHOTOIHI Y KPUMIHAIICTHUI PobaeMa CTPYK-
TYPH KPUMIHATICTUYHOI TAKTUKY € JUCKYCIHHOIO 1 HEOCTATHHO PO3p0oOIeHoI0. SK
BOAYAETDHCSI, CyYaCHHIT PO3BUTOK TEOPETUYHUX Ta METOAOJOTTYHUX OCHOB KpUMiHa-
JIICTUYHOI TAaKTUKH, TpaHCchopMartiis cydacHoi 3JIO4MHHOCTI 1 TT0sIBa HOBUX 11 (hopM,
MOCTINHI 3MiHU KPUMIHAJTBHOTO MPOIECYaJbHOTO 3aKOHOABCTBA, pehOPMYBaHHS
CY/IOBOI CHCTEMH Ta OPraHiB MPaBOMOPSAKY 0OYMOBIIOIOTh 3BEPHEHHS /10 MTUTAHHS
cucTeMaTH3allil aHOTO PO3JIiay, OHOBJIEHHIO OTO CTPYKTYPU Ta 3MICTY i3 BpaxyBaH-
HM CYYaCHUX ITi/IXO/IIB.

TpaauiiiitHo y cTPYKTYpi KPUMIHATICTUYHOI TaKTUKWA BUMALISIOTH JIBI YaCTUHU:
1) saraapny Ta 2) ocobausy [1, c¢. 452]. Tak, A. @. Bonobyes y 3micTi Kpumi-
HaAJIICTUYHOI TaKTUKKM BUIJISE Bl YaCTUHMU: a) 3arajibHi IOJOKEHHs; 0) TaKTHKa
MIPOBEIEHHsT OKPEMUX CJIIUMX i, 3arajbHi MOJOKEHHS MIiCTSTh y cobi 3arajib-
HOTEOPETUYHI MOJIOKEHHS, BCTYIl Y TEOPil0 KPUMIHATICTUYHOI TaKTUKU (IIPe/MET,
[IPUHIIMIIN, CUCTEMA, OCHOBHI IOHATTS TaKTUKHU). TaKTHKa IPOBeeHHSI OKPEeMUX
CJaIYUX il € MiICHCTEeMOI0 HAYKOBUX TOJIOXKEHDb 1 PeKOMeH/alliil 1o/10 mpoBe-
JIEHHS TaKMX CJIIYMX i, SIK OTJIsI, ZOTINT, TIPe IBJI€HHS /ISt BIIi3HAHHS, OOIIYK i
caigunii excriepument [10, c. 266]. T. B. Bapdoaomeena, B. I. Tonuapenko Ta iH. y
CTPYKTYPHOMY acCIieKTi B KPUMIHATICTUYHIN TaKTUIl TPAJUIIIHHO YMOBHO BUIIISAIOTH
nBa poanisan: 1) 3aranabHi TOJMOKEHHS: BepCis, TIAHYBAaHHS, B3AaEMO/Iisl 3 OPraHAMM,
1110 ITPOBOJISATH OIEPATUBHOPO3IIYKOBY AiSlJIbHICTD, Ta 3aJly4eHHS IPOMa/ICbKOCTI /10
PO3CJliIlyBaHHs 3JI0YMHIB; OCHOBHI TIOHSTIIHI KaTeropii KpUMiHAIICTUUHOI TaKTUKHU
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(TaKTUIHUI TPUIOM, TaKTUYHE PIillleHHs, TaKTUYHA OTepallisd TOmo) ta 2) moJo-
JKEHHS, 1110 XapaKTepU3yI0Th TAKTUKY TTPOBEIEHHST OKPEMUX CIIUnX (PO3ITYKOBUX)
niii [12, ¢. 243]. ¥V cBoto uepry L. B. [Tupir 1o cucreMun KpUMiHATICTUYHOT TAKTUKN
BKJIToYa€: 1) KOHIENTYaJ bHI TOJOKEHHS KPUMIHAMICTUIHOI TaKTUKHU (TTOHSATTS,
CUCTEeMa, 3aB/IaHHS, TIPUHITAITH, BU3HAYEHHST OKPEMUX OCHOBHUX KaTeropiil), okpeMi
BUeHHs (PO TIJIAHYBAHHS PO3CJIiIYBaHH, TPO KPUMIHAJICTUYHI Bepcii TOINO);
2) TakTHYHi 0COOJMBOCTI IPOBeAeH s caigunx (posuykosux) aii [11, c. 216].

TpaautiiliHe BU3HAYEHHS Ta CTPYKTypa KPUMIiHATICTUYHOI TAKTUKU Y O1IbIITOCTI
MIPYYHUKIB 13 KPUMIHATICTUKH, HA HAIl TOTJISA/, He IIJKOM BiIIIOBI/Ial0Th CcydYac-
HOMY PiBHIO PO3BUTKY KPUMIHAJICTUKH Ta ii mpeaMeTa. AHAJi3 KPUMiHATICTUYHIX
JUKepeJi CBIYUTH PO Te, M0 HEPIJIKO y HABUYATbHO-METO/MYHIN JliTepaTypi Hay-
KOBI[i OOMEKYIOTBCSI PO3IJISIOM 3araJibHUX II0JI0KE€Hb KPUMIHATICTUYHOI TaKTUKU
Ta BUCBITJIEHHSIM TAKTUKW ITPOBEIEHHST OKPEMUX CJIiUUX (PO3IIYKOBUX) /i, TOOTO
npobJieMaMy CJIIY0T TAKTUKH, 110 PeajbHO He Bij0MBAE MMOBHUIT 3MICT 1 CTPYKTYPY
1bOTO po3/1iy. KpiMm 11bOT0, CHOTO/IHI CIIOCTEPITAETHCS 1HIIA HETATUBHA TEH/IEHITisT —
GaskaHHS OKPEMUX HAyKOBI[IB 3HAYHO PO3IIUPUTH, a IHKOJHM HaBiTh «PO3MHUTH>
npeMeT KPpUMIHATICTUYHOI TaKTUKH, MPOIOHYIOUN 3aCTOCOBYBATH 11 /0 YCiX COIIli-
AJIbHO-TIPABOBYIX SIBUII[ CYCIIJIbCTBA, a00 BUOKPEMIIIOBATU Y ii CTPYKTYPi «TaKTUKY
MPOBAJKEHHS y CIIpaBax Mpo ajMiHicTpaTuBHI npaBonopymieHss» (B. I1. JlaBpos,
2013), mo He cupusiec (OPMYBAHHIO YCTAJEHUX MOTJIS/IIB HA CTPYKTYPY Ta TIPaBUJIbHE
PO3YMIiHHS TIpeMeTa KPUMIHAMICTUIHOT TaKTUKH.

Ha wam norsisizi, JocuTh BUBAJKEHO CJIIJI CTABUTHUCH /IO PO3MIMPEHHS MEXK 3aCTO-
CyBaHHSI KPMMIHAJTICTUYHOI TAKTHKHU, BPAXOBYIOUM IIPH IIbOMY IIPEAMET Ta 00 €KT
KPUMIHAMICTUKY (KPUMIHATICTUIHOI TaKTUKN ). KpuMiHaMiCTHIHA TaKTHKA, SK OTHA
3 MiJICKCTeM KPUMIHATICTHKH, 00’'€KTHO-TTPeAIMETHA 0OJIACTD SIKOI BKJTIOYAE JBOEIM-
HUIT 00'€KT JOCTIPKeHHST — 3JI0YMHHY IisS/IbHICTD 1 11
BUSIBJIEHHS, PO3CJIiIyBaHHS, MTOTIEPePKeHHST KPUMiHATBHUX MMPABOTIOPYTIEHb i Cy10-
BOTO PO3IJIALY, MA€ PO3IVIAAATUCA SIK CUCTEMHO-CTPYKTYPHE SIBUIIE, TOKJIUKAHA CBO-
iMM TakTHYHUME 3acobaMu 3abe3riedyBaTi e(heKTUBHE BUPIMIEHHS KPUMIHATIICTHYHIX
3aB/laHb Y TTPOTU/IIT 3JIOYMHHOCTI, TPABO3ACTOCOBHIN MiSIJIBHOCTI, 11 ONTUMI3aIlii.

o inHoBalifiHUX HATPAMIB PO3BUTKY KPUMIHAJICTUYHOI TaKTUKU CJiJ BiJl-
HeCTU MUTAHHS TaKTUKW TpodeciiHoro 3axucTy, npokypopa i cyaai (cyny).
B. IO. IleniThko 3a3Hauae, mo KoHcTuTyIisgs YKpaiHU sIK TPUHIMIIN CYyZI0YMHCTBA
OTOJIONIYE PIBHICTD YCiX YUYACHUKIB TIPOIlECy Tepesl 3aKOHOM Ta CyJ/IOM, 3MarajbHiCTh
CTOPiH Ta ¢cBOOOY B MOAAHHI CyIy CBOIX M0Ka3iB. 3 ypaxyBaHHSIM I[bOTO ITOJIOKEHHSI,
SIKICHO 3MIHIOETbCA I TAKTUKA ITPOBA/KEHHS TaKUX CYI0OBUX [iil, K JOIUT, OJIHOYAC-
HUIT ZIOTINAT JBOX YN GijIbIie BiKe JONMUTAHNX YYaCHUKIB KPUMIHAIBHOTO ITPOBA/KEHHST
(ouHa cTaBKa), TIpe ABJIEHHS /I BII3HAHHS, OTJISA/ Ha Micili Ta iH. Tomy MoskHa
TOBOPUTH TIPO JIOTIJIBHICTD 3aITPOBA/PKEHHS TIOJIOKEHb «3MarajbHOI» KPUMiHATICTUKN
i HeoOXiHICTh PO3POOIEHHS TAKTUKHU CyLy (CY/I), TAKTUKY JePKaBHOIO OOBUHYBaA-
YeHHs 1 TaKTUKHU mpodeciitHoro 3axucty [9, c. 217]. Kpiwm 11p0r0, v 38’43KY i3 pedop-
MYyBaHHAM CY/IOBOI CUCTeMM Ta OPraHiB IIPABOINOPS/IKY 3'SIBJSIOTbCS TaKOK i HOBI
cy6’eKTH, sIKi BAKOPUCTOBYIOTh KPUMIiHATICTUYHI 3HAHHS: CTOPOHYM KPUMIHATIBHOTO
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MIPOBA/KEHHS, MPOIeCYATbHUN KEePiBHUK, KePIBHUK OPTaHy JOCY/IOBOTO PO3CJIiTy-
BaHHS, CJITIUN CYy/Is Ta iH. Bijbiie TOTo, Taki mpoIecu CympoBOIKYIOTHCS CTBOPEH-
HSIM HOBUX {HCTHTYIIIH, TIOSIBOIO CIIEM(iuHIX CIy:KO0BUX 0Ci0, 30KpemMa, eTEKTUBIB
(ocobw, SIKi TIOEMHYIOTH CJT/I9y Ta ONEPAaTUBHY AisLIbHICTD). PO3p00IoI0ThCsT TAKOK
MIPABOBI Mi/ICTaBU JIJIsI CTBOPEHHST PO3IMIYKOBUX CJYKO — MPUBATHUX JETEKTUBHUX
areniiit (nmpuBatHux nerexktusis) [30, c. 8-9].

3 orJisg/ly Ha BUKJIAJIeHe, Ha HaIl TOTJISA/, Y CUCTeM] KPUMIHAIICTUYHOI TaKTUKU
JIOLJIBHO BHOKPEMJIIOBATU CYAOBY TaKTUKY (200 TaKTHKY CYIOBOI Jis/IBHOCTI) SIK
BRKJIUBY il OKpeMY rayry3b, SKa BUBUAE TAKTUKY 3MArajJbHOTO TIPOIECY 1 TOCTIIKYE
TaKTUKY CTOPOHU OOBUHYBAYeHHS Ta TAKTUKY MPOGECIITHOTO 3aXUCTY, TAKTUKY CY/LY
(cymii), a TakoK TaKTUKY ITPOBA/KEHHS OKPEMMX CY/IOBUX [Iilf, 30KpeMa, TaKTUKY
CY/IOBOTO OIJISIZY, TAKTUKY MEPEXPECHOTO JOMUTY, TAKTUKY OJIHOYACHOTO JIOIHUTY,
TaKTUKY Tpe/ IBJIEHHS JIJis BII3HAHHA Ta iH. [HHOBAIITHUM HAIIPAMOM JIOCJTIKEHb
mpobJieM CYZOBOI TaKTUKHU € PO3POOJIEHHS Ta peasisalis TaKTUIHUX OIepariii y
cymoBomy mpoBajiketi [20; 22]. Tomy y cTpyKTypi Cy/10BOi TAKTUKH HEOOXITHO TaKOXK
PO3TJISIAATH TaKTUYHI OCHOBHM OPTaHi3allii Ta MPOBeAEHHST TaKTUKO-KPUMiHATICTHY-
HUX KOMILIEKCIB (TaKTUYHMX KOMOIHAIIN i TAKTUYHUX orepaiiil) sk edeKTUBHUX
i niltoBuX 3ac06iB BUPIIIEHHST TAKTHYHKUX 3aBJaHb y CyI0BOMY posruisiii [21; 24].

[HHOBaIIHUMU HATPSIMAMU JIOCJII/IPKEHb KPUMiHAMICTUYHOT TAKTUKK B peasisx
CBOTOJIEHHS, TTOPSIJL i3 CJIIIOI0 i CyTOBOIO TAKTUKOIO, HA HAI TIOTJIS, TAKOX BUCTY-
naroTh ¥ iHmi 11 okpemi migramysi, 30KpemMa Taki, Ik TaKTHKa JePKaBHOTO OOBUHY-
BaueHHs, TAKTUKA MMPOMECITHOTO 3aXUCTY, TAKTUKA PO3NIYKOBOI /isIIbHOCTI, TAKTUKA
3JI0YMHHOI AistabHOCTI. TTogasbiinx HayKOBUX PO3poOOK HOTPeOyoTh mpodieMu
OKpeMUX HAYKOBUX TeOpill (BUYEHHS TIPO KPUMIHAJICTUIHY BEPCIIO, TEOPil TAKTUIHUX
onepailiif, Teopii caiuol cuTyallii, Teopil NPUUHATTS TAKTUYHOTO PillleHHS, Teopil
cucTeMaTu3allii TAKTUYHUX TTPUHOMIB Ta 1H), TUTAaHHS TaKTUKW TTPOBAKEHHS CJIi/T-
yix (PO3NIYKOBUX ), HETJIACHUX CJIAUNX (PO3IIYKOBUX) Ta CYAOBUX [iit. OcobamBOI
yBaru HabyBalOTh JOCHIZKEHHST TAKTUKN OPTaHi3allii Ta MpoBeJeHHs] TaKTHKO-KPHU-
MiHATICTHYHUX KOMILIEKCIB (TaKTUYHUX KOMOIHAIIN 1 TakKTHUHKX orepartiit). OTxe,
Cy4YacHi TeHJIeHIIi1 PO3BUTKY KPUMiHAJNICTUYHOI TAKTUKU CHOTO/IHI BUMAraloThb po3-
MIUPEHHS 11 MEK Ta KOP/OHIB JOCIIZKEHHS, MOTPeOYIOTh IHHOBAIIHHUX MTiAXO/IB /10
PO3B’sI3aHHST O3HAYEHOI MPOOJEMATHKH, SIKi 0OYMOBIIOIOTH TTOTPEOY Y TOAATBIITNX
po3poOKax ii TeOPETUKO-METOL0JIOTIYHIUX OCHOB Ta aKTHBI3aIlil IPAKTHUYHOI CIIPSIMO-
BAHOCTI JIOCJI/IPKeHD Y 11iil IapyHi 3HaHb.

Bucnoexu. TakuM 4MHOM, cydacHa KpPUMiHaJiCTUYHA TaKTUKa — Il He IPOCTO
CYKYIIHICTh HAYKOBO OOIPYHTOBAHMUX TaKTHMYHKMX IPUIOMIB i 3ac00iB IPOBaIKEHHS
OKpeMUX TIPOIeCyasIbHUX [Iill, a BIIOPSIZIKOBAHA CHCTEMa Teopiii, HAYKOBUX TOJIOKEHD
I TPAaKTUYHUX PEKOMEHJAIl} 10/I0 OpraHisallii Ta MJaHyBaHHSI PO3CJi/lyBaHHSI,
rorepeiPKeHHs 3JI0YMHIB Ta CY/IOBOTO PO3TJILLY, BU3HAUEHHS ONTUMAJIBHOI JIiHIi
MOBEIIHKKM Cy0 €KTIB KPUMIHATBHOTO MPOBA/KEHHSI, CIIPSIMOBAHUX Ha 30MpaHHS,
dikcario Ta JOCTIPKEHHS JOKa30Boi iHdopMaIllii, 3iliCHEHHS TAKTUIHOTO BILJIUBY
Ha ocib, moBe/iHKa SAKUX MOB’s3aHa i3 GOPMYBaHHIAM JKepes KPUMiHATICTHIHOT
iHdopMartii, 3 METOIO BCTAaHOBJIEHHST e(DEKTUBHOI B3a€MOIIi i3 HUMU abo TTOI0JIaHHS
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MPOTH/Iii B iHTepecax BUPINIEHHS 3aBlaHb KpUMiHATbHOTO cyqounHcTBa. CydacHi
TEHJICHIT1 PO3BUTKY KPUMIHAIICTUYHOI TAKTUKK ChOTO/IHI BUMAratoTh PO3IMUPEHHS il
MesK JIOCJIKEHH s, IHHOBAIIMHKX ITiIXOIIB 0 PO3B’sI3aHHST O3HAYEHOI ITPOOJIEMATUKH.

Bigrak y cydacHWX peasisix JOCUTH aKTyaJbHUM € KOMIJIEKCHUUN MiAXim y
JOCJTIJIKEHHI TPO6JIeM 3aCTOCYBaHHS 3aCO0iB KPUMIHATICTUYHOI TAKTUKN Y Pi3HUX
BUJIAX JIISIBHOCTI, SIK TTPABO3aCTOCOBHOI, Tak i 3JI0YMHHOI. BoueBu b, MOBa Hijie 1Ipo
3aCTOCYBaHHSI CUCTEMHO-CTPYKTYPHOTO, /IisIJIbHICHICHOTO, TEXHOJIOTIYHOTO Ta 1HIINX
ITi/IXO[iB /10 BUBYEHHS TIEPCIIEKTUB Ta MOKJINBOCTEN PO3IIUPEHHS MeK 3aCTOCYBAHHS
KPUMIHAICTUYHIX 3HAHb Ta 3aC001B KPUMIHAICTUYHOI TAKTHKK B CY4aCHUX YMOBaX.
[Ipu 1boMy He mOTPiOHO 0OMEKyBaTHCS JHIiie ¢(HEPOIO TOCYAOBOTO PO3CIiyBaHHS,
SIK TPAAUIIAHO y 6araThOX KPUMIHATICTUYHUX [Kepesiax e MATaHHS PO3TJISIaEThCS,
1110, Ha HAlll TIOTJIsI/l, HEMIPABUJIBHO 1 Ha CHOTOMHI MOTPeOYE YTOUHEHHS, TIePETIIsILy
TaKUX MiJXOIB, a TAKOXK MOAAIBIINX HAYKOBUX JOCIKEHb 3 i€l MPpobaeMaTHKH.

Y cydacHiii KpuMiHATICTHUII Ta MPAKTUILI CTBOPEHO YCi MepeyMOBU [JIsI TIPO-
BeJleHHS TPYHTOBHUX JIOCTI/PKEHb HOBUX Tajly3ell KPUMIHAMICTUYHOI TAaKTUKHU Ta
JIOI[TBHOCTI IX BBEJIEHHS Y CTPYKTYPY OCTaHHBOL. MmeTses:, 30kpemMa, Ipo Taki ramysi,
SIK: CyZIoBa TaKTUKa (TaKTUKa Cyay (Cyiuli), TaKTHKa JE€P;KaBHOTO OOBHHYBaYeHHS,
TaKTUKa TTPO(ECIiTHOTO 3aXUCTY ), TAKTUKA PO3NIYKOBOI JIiITBHOCTI, TAKTUKA 3JI0YNH-
HOI AistibHOCTI. TToAaIbIIoro yaocKoHaaeHHs: HOTPeOyIOTh i IIpobaeMu CIiauol TaK-
THUKHW, BPAXOBYIOUM 3MiHU y CY4YacHIll 3JI04UHHOCTI, pehoOpMyBaHHS CY/I0BOI CUCTEMU
Ta OPraHiB MPaBOIOPSI/IKY, M0SIBY HOBUX TEHJICHIIIM Y KPUMiHATICTUYHINA HayIli, BIIPO-
Ba/JKEHHSI TTOJIOKEHD «3MarajibHOI» KPUMIHATICTUKU TOIIO. SIK BOAYAETHCSI, TaKMil
mixiz, 6a3younch Ha pesyJbratax MPOBEAEHHS TPYHTOBHUX TEOPETUKO-METOI0JI0-
TYHUX JOCJI/I)KeHb, 3HAUHO Y/IOCKOHAJIOE Cy4acHe PO3YyMiHHS KPUMiHAIICTUYHOI
TaKTUKH, 11 TIPEIMET 1 JPKepesa, 3MICT Ta CTPYKTYPY, 3B'S30K i3 IHIIUMU PO3/iTaMu
KPUMIHAJICTUKY Ta HAYKaMU, & TAaKOK CYTTEBO IMOCUJIIOE IHHOBAILIHY Ta TPAKTUYHY
CKJIAJIOBY HAYKOBHUX PO3POOOK Y IMiil IIaprHi 3HAHD.
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Modern problems of criminalistic tactics: traditional and innovative directions of development

The article is devoted to the research of current problems of criminalistic tactics. The modern
tendencies of development of criminalistic tactics are analyzed, the basic innovative directions of
researches and problems use of tactical means in law enforcement activity which provide its efficiency
and effectiveness are defined. The interrelation of criminalistic tactics with practice, modern achievements
of science and technology, tendencies of development of criminalistics and other sciences is traced, the
integrative character of criminalistic knowledges is noted. The current understanding of the concept of
criminalistic tactics is considered, its definition taking into account traditional and innovative approaches
in criminalistic science is offered.

Is justufied that one of the most important tasks of further development of criminalistics is to
improve the structure of criminalistic tactics in view of the emergence, development and current state of
certain innovative directions of this branch of criminalistics. Research of new branches of criminalistic
tactics to an increasing extent defined innovative directions of modern criminalistic researchers in this
field of knowledge. The use of criminalistic tactics should cover all activities (investigative, judicial,
prosecutorial, attourneys, searches, detective, etc.), which takes into account the tendency to expand the
scope of criminalistic knowledge in legal practice. At the same time, attention is drawn to the negative
trend of excessive expansion of such boundaries by some scholars and it is noted that such proposals and

214 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2020. Bun. 150



Lesuyk B. M. CyuyacHi npobiemu KpumiHanicmuyHol makmuku: mpaouyiliHi ma iHHo8ayiliHi HANPAMKU ...

approaches must be limited to taking into account the subject of criminalistics (tactics) and the objects
of its study.

Is noted that the current trends in the development of criminalistic tactics require the expansion of
its research boundaries, require innovative approaches to solving these problems. Innovative directions
of research today, along with investigative and judicial tactics, are also its other particular sub-sectors,
such as tactics of public prosecution, tactics of professional defense, tactics of search activities, tactics
of criminal activity. In further researches demand problems of particular scientific theories, tactics of
carrying out investigative (search), unspoken investigative (search) and judicial actions, questions of
tactics of the organization and carrying out of tactical-criminalistic complexes Scientific approaches and
proposals for solving the researched problems are formulated, innovative directions of development of
criminalistic tactics are defined.

Keywords: criminalistic tactics; innovations in criminalistic tactics; limits of application of
criminalistic tactics; new branches of criminalistic tactics; means of criminalistic tactics.
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MOHATTA TA KAACUDIKALLIA
OINEPATUBHO —TAKTUYHMUX PILLEHDb
Y TEOPII OMNMEPATUBHO—-PO3LLUYKOBOI AIAABHOCTI

3’sc06ano 3azanvie NOHAMMI <Pillenns> 6 meopii onepamueHo-posuykoeoi disavrocmi. /locui-
0dHCeno Cymmicmy i 3MICM CIMPAMEZIMHUX MA OP2AHI3AUITHUX Diluenb i Meopil onepamuéHo-posuyKo6oi
OiALHOCT T BUSHAYEHO IX CNIBGIOHOWENHSA 3 MAKMUYHUMU PIUEHHAMU 8 MEOPTi ONePAmUBHO-POULYKOBOT
distionocmi. Ilpoananizosano ocnosui icnyioui meopemuuni nioxoou 00 Mpaxmyeais NOHAMmMs <mak-
muune pluents> Y KPUMIHATICMUYi ma meopii onepamueHo-po3uyKosoi isibHOCMI, HA OCHOBI ana-
J3Y CHOPMYIDOBAHO BIACHE BUSHAUCHHS NOHSAMMS <ONEPAMUSHO-MAKMUYHE DIleHHs.>, N0 AKUM 10
PO3yMimu pesyavmam inmerexmyanivioi (po3ymoeoi) diaivHocmi npayieHuka onepamuenozo niopo3oiny,
w0 NPU3eooUMb 00 Ne6Hoz0 BUCHOBKY (8UOOPY), 3ACHOBAN020 HA OCHOGI AHANI3Y MA OUIHYL ONEPaAMuUs-
Ho-maxmuunoi cumyaii, wo nepedbauae Gopmynosanns (nocmarnosky) memu (4ini), SKy neooxiono
docsiznymu uepes GUPIUEnHs KOHKPEMHUX ONePamueHo-makmuynux (npoMijncHux) 3asdans. 3anpono-
HOBANO KAACUDIKAUII0 MAKMUUHUX PIllelb 6 ONePamueHo-PO3UYKoGii 0isIbHOCT.

KmouoBi cnoBa: TakTW4YHE pIilllCHHS; CYTHICTb;, BHU3HAYCHHS; CIIIBBIiHOIICHHS; O3HAKU;
kracudikaris.

IHaenenxo C. A., kKanauIAT OPUAMYECKUX HAYK, BEAYIIUNA HAYUHBI COTPYAHUK OT/EJIa OPraHu-
3allM HAYYHOU [esTeJbHOCTU M 3AlIMThI IIPAB MHTEJUIEKTYaJIbHOI COOCTBEHHOCTH, CTApIIUI ncCIeno-
Baresib, Hanmonasnbuasg akajeMusi BHyTPEHHUX Jiesl, YKpanHa, T. Kues.

e-mail : pavlenko0212@gmail.com ; ORCID 0000-0002-6108-9462

ITonsTue u k1accuduKanys onepaTNBHO-TAKTHYECKUX PELIeHUil B TEOPHH ONlePATUBHO-PO3bIC-
KHOH J1eITeIbHOCTU

Onpedeneno obuee nonsmue <peuwienues 6 meopuu OnepamusHo-posuickHotl desmenviocmu. Hccie-
006ana CYUHOCIL U COOEPHCAHUE CIMPAMEZUUECKUX U OPZAHUSAUUOHHDIX PEUEHUT 8 MEOPUU ONePaAmuUs-
HO-PO3bICKHOU 0esimelbHOCIU U ONpedesieHbl UX COOMHOWEHUE C MAKMUUECKUMU DEULEHUSIMU 8 Teopull
ONePamuBHo-po3vIcKIoL dessmenvrnocmu. [Ipoananusuposavl 0CHOBHbIE CYueCmayIouue meopemuyeckue
n00X00bL K MpPaKmoske NOHAMuUs <MaKmMuueckKoe pewerues 6 KPUMUHALUCTUKE U Meopuu onepamus-
HO-PO3bICKHOT 0eSIMENbHOCU, HA 0CHOBE AHAIU3A CHOPMYIUPOBANO COOCMBENHHOE ONpedeneHie NOHAMUSL
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<ONePaMuUBHO-MAKMUYECKoe peterues, o0 KOmopviM cedyem NOHUMAMb Pe3yIbmam uHmeweKmyaib-
HOU (YMcmeenHoll) OessmeavHocmu pabomnuKka onepamusrozo no0pasdeseHust, wmo npusooum K onpe-
Oenennomy evi8ody (8b100pPa), OCHOBAHHOZO HA OCHOBE AHAIU3A U OUEHKe ONepamusHo-maxmuiecKoll
cumyayuu, npeononazaem gopmyauposanue (nOCmanosry) yeau (y4eui), Komopyio Heodbxo0umo 0ocmuis
uepes peulenue KOHKPEmHvlx OnepamueHo-maxmuueckux (npomexcymounvix) sadau. Ipednoscena xuac-
CUpUKauuUss MAKMUUeCKUX Peteruti 8 OnepamusHo-po3biCKHOU 0esimelbHOCTL.

KmoueBble cloBa: TaKTUYECKOE peIIeHHe; CYIIHOCTD; ONpefieseHIe; COOTHOIIeHUe; IIPU3HAKI;
KJIaccudukarusi.

Bcmyn. 3micT o1epaTUBHO-PO3NIYKOBOT TAKTUKN PO3KPUBAETHCS Yepe3 CTPYK-
Typy ii enemenTiB. OnHUM i3 CyTTEBUX (OCHOBHMX) TAKWUX €JI€MEHTIB TAKTUKU €
OTIepaTUBHO-TAKTUYHE PillIeHHS.

Ax cayiHo 3a3HaYAETHCA B TeOPii OMepaTUuBHO-PO3ITYKOBOI JAiIIbHOCTI, <TaK-
TUYHE PIIIIeHHST» € BY3JIOBOIO KAaTETOPIEID OTIePATUBHO-PO3IITYKOBOI TAKTUKH, MA€E CBIl
CEHC i 3HAYEeHHST B IOCJI/KEHH] TPOOJIeM BIUIMBY HA HBOTO OIIEPATHBHO-PO3ITYKOBOI
cutyartii [1, c. 58].

Ananiz ocmannix docaioxcers i nyoaixayiii. Baromuii BHeCOK y PO3POOKY PisHUX
aCIEeKTIiB OTIePaTUBHO-TAKTUYHUX PIllIeHb y Teopil OMepaTuBHO-PO3NIYKOBOI /iSITbHO-
CcTi 3pobuJIM BITYM3HsIHI Ta 3apyOiskHi TeopeTuku i pakTrky, 30kpema: C. B. AnOyr
(S. V. Albul), O. M. Banaypka (O. M. Bandurka), I. M. Bipiokos (G. M. Biryukov),
J1. B. Tpebenbenkuii (D. V. Grebelsky), K. K. Topsiinos (K. K. Goryainov), M. JI. Tpi-
608 (M. L. Gribov), E. O. [linoperko (E. O. Didorenko), O. M. [Ixxyxa (O. M. Juzha),
C. L. JaBumos (S. L. Davidov), O. ®. [loskenkos (O. E Dolzhenkov), €. C. [ly6o-
Hocos (€. S. Dubonosov), B. II. €srymox (V. P. Yvtushok), I. II. Ko3auenko
(I. P. Kozachenko), 1. B. Kum (D. V. Kim), A. I JTekaps (A. G. Lekar), B. A. JIykaios
(V. A. Lukashov), K. M. Jlo630s (K. M. Lobzov), O. B. Mesxusoii (O. V. Mezhivoy),
T. B. Matsienko (T. V. Matvienko), B. M. Memkos (V. M. Meshkov), /1. 11. Hukudop-
gyk (D. Y. Nikiforchuk), E. TI. Hescokuii (E. P. Nevsky), B. C. OBunnchKIii
(V. S. Ovchinsky), M. A. Tloropenpkuii (M. A. Pogoretsky), B. JI. Tlonos
(V. L. Popov), C. A. Cmipros (S. A. Smirnov), M. €. CasesnbeB (M. E. Savelyev),
B. T. Camoiiios (V. G. Samoilov), I. K. Cunisos (G. K. Sinilov), K. O. Yanms-
cokuii (K. O. Chaplinsky), B. B. Illenapuk (V. V. Shendrik), 1. P. llunkapenxo
(I. R. Shinkarenko), B. I1. IlInerox (V. P. Shinok), O. 0. IIymunos (O. Yu. Shumilov)
Ta 1M,

Binmaoun HajexxHe NMpoBeIeHUM HAYKOBUM HAIPAIIOBAHHSIM, BapTO 3a3Ha-
YUTH, 110 TUTAHHS CYTHOCTI Ta 3MICTy OIEPaTUBHO-TAKTUYHOTO PillleHHS B Teopii
OTIepaTUBHO-PO3NIYKOBOI [iSTHBHOCTI AOCTIXKEHO (hparMeHTapHO, a OKpeMi HasBHI
HAYKOBI J0CATHEHHS 3 1€l IIpobeMaTuK HOCATh 3aKPUTUIL XapakTep. BogHouac y
3B’SI3KYy 3 NPUUHATTSM HOBOTO KpUMiHAJBHOTO MPOTECYAJbHOTO KOJIEKCY YKpaiHu
Ta BHECEHHSIM 3MiH /10 3akoHy Ykpaiau «IIpo onepaTuBHO-PO3NTYKOBY [TiSITbHICTH>
PO3pO6IeHHST 3a3HAYEHOI TPOOIEMAaTHKH TTOTPeOY€E IPYHTOBHUX (HOBITHIX) HAYKOBUX
JIOPOOKIB, 1110 0OYMOBJIIOE aKTyaJbHICTh 00PAHOIO JOC/IIXKEHHSL.

3 orJyisAly HAa BUKJajieHEe Memoto cmammi € NeTaJIbHUI PO3TJISI CYTHOCTI
Ta 3MICTY OIIEPATUBHO-TAKTUYHOTO PillIeHHS B TEOPil OllepaTHUBHO-PO3NIYKOBOI
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mistibHOCTI. J[JIst IOCSITHEHHST OKPECJIeHOI MeTH BBakKaeMoO 3a HeoOXifHe: 3'sicy-
BaTU 3arajibHe TOHSTTS <«PillleHHS» B Teopii ollepaTuBHO-PO3IIYKOBOI /isLIbHOCT;
OKPECJIUTHU CYTHICTH 1 3MICT CTpaTeTiuHMWX Ta OPraHi3alliiHUX pillleHb y Teopii
OTIEPATUBHO-PO3IITYKOBOI JISLIBHOCTI Ta 3'SCyBaTH iX CIIBBIJIHONIEHHS 3 TAKTUYHUMU
pillleHHAMU B Teopii olepaTUBHO-PO3UIYKOBOI /iSJIbHOCTI; BCTAHOBUTH OCHOBHI TeO-
PeTUYHI MiAXOAN /10 TPAKTyBaHb MOHATTSA «TaKTUUHE PIlICHHS» Y KPUMIHATICTHUII
Ta Teopii OMepaTUBHO-PO3NTYKOBOI JiSJIBHOCTI, HA OCHOBI aHaJi3y chOpPMYJIOBATH
BJIaCHE BU3HAUYEHHS IOHSTTS «OlNEePATUBHO-TAKTUYHE PIllIEHHS» Ta 3JIUCHUTH KJia-
cuikallito TaKTUYHUX PillleHb B ONIePaTUBHO-PO3NIYKOBIH isSIBHOCTI.

3’dcyBaHHS CYyTHOCTI OIIepaTHBHO-TAKTUYHOTO PillleHHs CJIi/l oYaTH i3 BU3HA-
YeHHS 3arajJibHOTO TIOHATTS <«PillleHHs B ONePAaTUBHO-PO3IIYKOBIH [iSIbHOCTI».

Buxnao ocnoenozo mamepiany. Y HayKoBiil Ta HaBYaJIbHO-METOIUYHIN JiTe-
parypi JiTepaTypi iCHYIOTb Pi3HOMaHITHI TJIyMauyeHHSI OHATTS <PillleHHs B olle-
PaTUBHO-PO3IIYKOBIN MisiibHOCTI». Tak, mijl 1TUM TOHSITTSIM PO3YMIIOTh — MOJIEJb
MOAJIBINUX JTiif, SIKY TIOBUHHI TIOOY/IyBaTH ¥ CBOIN ysiBi KEPIBHUK ab0 OmepaTUBHIIT
MPaIiBHUK 3 yPaxyBaHHSIM Ilijiell (3aBlaHb) 3/IIMCHEHHS OTEPATUBHO-PO3ITYKOBUX
3aX0/[iB 1 yCiX YMOB OIlepAaTUBHO-TAKTUYHOI 0O6CTAaHOBKM [2]; BUCHOBOK, SIKMH Y
MesKaxX MOBHOBaKEHb Ta KEPYIOUMCh CBOEIO MPABOCBIIOMICTIO CyO'€KT omepaTus-
HO-PO3IIYKOBOI JislIbBHOCTI 3p0OUB 3a HasABHOIO (haKTUYHOWO iH(MOPMAIED, M0
MIPU3BO/INTH /10 BCTAHOBJIEHUX OTIEPATUBHO-PO3NTYKOBUM 3aKOHO/IABCTBOM HACJIIJIKIB
[3, c. 621]; po3yMOBO-BOJILOBUI aKT, IO Ma€ 3/iiiCHIOBaTHCS cy0 €KTaMK omepa-
THUBHO-PO3IIYKOBOI JiSJIBHOCTI Bi/JIIIOBIZIHO JI0 BUMOI HOPMaTHBHO-IIPABOBUX aKTiB
YKpainu 3 MeTol0 BUPillIEHHS 3aB/laHb CBOEYACHOTO BUABJIEHHS, MOIEPeKeHHH,
MIPUTIUHEHHS Ta PO3KPUTTS 37M04nHIB [4, c. 60]. 3a Busnauennam A. 10. [1lymurosa,
piments (cy6’€KTa omepaTHBHO-PO3IIYKOBOI AiS/IBHOCTI) — 1€ Pe3yJ/IBTaT PO3yMOBOTO
mpoiiecy omeparuBHuKa (KoHbimeHTa, iHmoro cyd’ekta 8 OP/l); meBHUIT BUCHOBOK,
SIKUH y MeKaX TIOBHOBaXKEHb Ta KEPYIOUKCH TIPABOCBIZIOMICTIO, 3pOOHB OTI€pATUBHUK
(inmmit cy6’ekr B OPJ) 3a HasgBHOIO iHMOpMaIli€o (BKIOYAOUN CUTYaIlil, B IKUX
BOHA YaCTKOBO 200 HaBiTh MOBHICTIO BificyTHsT). HayKoBeIlb BHOKPEMJIIOE TaKi O3HAKN
MOHATTST PIlIEHHS: YCBIZIOMJIEHICTh HOTO MPUIHSTTS BiATOBIAHUM cy0’€KTOM, 100pO-
BIJIBHICTD TIPUITHATTST; IPUIHHATTS PillleHHS B Me)KaX BU3HAYE€HUX CyO'€KTY MOBHO-
BaKEeHb; BiJICYTHICTH 0OCTaBUH, 110 BUKIOYAIOTh 3aKOHHICTD PillleHHsI; HasBHICTD
HACJII/IKiB, YCTAHOBJIEHUX 3aKOHO/IABCTBOM, 1[0 PEryJIo€ OIepaTUBHO-PO3UIYKOBY
HisibHiCTH [5, ¢. 115-116].

He nmpuMentiyioun HayKOBY IIHHICTD MPOaHaTi30BaHUX BUIIE BUIAHb, HA HAITy
JYMKY, HaiiOiIbIl PO3rOpHYTe BU3HAUECHHST MOHSTTSI «PIlIEHHS B OMEPaTHBHO-PO3-
NTYKOBi#l MiSIIBHOCTI» ajJi aBTOPU HayKoBOi cTatTi «Opranizamiiini pineHHs B
OTepaTUBHO-PO3IIYKOBIil MisSIBHOCTI Ta iX cuTyarliiia o6ymoBieHicTb» (2016), i
SIKUM aBTOPH MPOIMOHYIOTh PO3YMITH MOJIEJTh MOAATBITNX OPraHi3aIliiiHuX 3aXO0/IiB i
TaKTUYHUX JIiif, 9Ki ONTUMATBHO BiIOBIZAIOTH OIEPaTUBHO-PO3IITYKOBIH cUTYyaIlii, 110
ckJanacs. JJocaiiHuKN HarooIyI0Th, 1110 IPUHHATH IPaBUJIbHE PillleHHSI B ollepa-
TUBHO-PO3ITYKOBI /IiSIJIBHOCTI — 3HAUUTH BU3HAUYUTU TaKi OpraHisaiiiiHo-yrpasJiiH-
ChKi 3aX0/IM, HAMITUTH TaKi TaKTUYHI /il (paKTUYHi 3axX0/1) i criocobu ix peasizartii,
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ki 6 3abe31eunyii BUKOHAHHS 3aBIaHHS B IPAHUYHO KOPOTKI CTPOKM HAsIBHUMMU
cuaMu i 3acobaMul 3 HAMEHIIIMME MaTepiaJlbHUMU BUTPATaMH¥ i IPU Ge3yMOBHOMY
NOTPUMaHHI 3aKOHHOCTI [6, c. 51; 1, c. 56].

Buxozsau 31 3MicTy 11bOT0 BU3HAYEHHS, BU€HI (PaKTUUHO KAACU(DIKYIOTh PillIeHHS
B OINEPATUBHO-PO3IIYKOBIH iSIBHOCTI Ha OpraHi3aiiiiii i TakTuyHi. Takuii mozin,
Ha Hallly JYMKY, € JOITYHMM Ta 0OIPYHTOBAHUM, OCKLJIbKM OpraHisallisi i TakTHKa €
OCHOBHUMU HaIIpsIMaMU OllePaTUBHO-PO3IITYKOBOI AisyibHOCTI. BoiHOUAC 3a11pOIIOHO-
BaHe BU3HAYEHHS IOHATTS «PIlIeHHS B OlEPAaTUBHO-PO3IIYKOBIN HisSIbHOCTI» GYJ10
6 GiJIBII TOBHUM, SIKIO 6 y HOro 3MicTi BYeHi BpaxyBajii i CTpaTeriyHuil HAIPSAM
OTIepaTHUBHO-PO3IIYKOBOI MisIbHOCTI. A/Ke, K caynrHo 3a3Havdaotb O. @. Jlomken-
koB Ta P. B. Tapacenko, oriepaTuBHO-PO3IIYKOBA TaKTUKA € IHCTPYMEHTOM peasiizallii
OIlepaTUBHO-PO3IIYKOBOI CTpaTerii, Mi/IMOPSKOBaHa OCHOBHIN MeTi I1i€l cTparerii
[7, c. 153].

Bunaetncs oueBuaHUM, 10 32 IMITLOBUM TpU3HAUYeHHAM (KIiHIIEBUM OYiKyBa-
HUM Pe3yJIBTAaTOM) PillleHHS B OMEePATUBHO-PO3IIYKOBIN iSITbHOCTI MOXKHA KJia-
cudikyBaTH 32 TAKUMU KPUTEPISMU: CTpaTeriuHi, opraHizamiitni ¥ taktuuni. [Ipu
IOMY CJIiJl HAarOJIOCUTH, IO Taka Kaacudikallist € J0CUTb TaKU YMOBHOIO, OCKIJIbKI
y TPaKTUYHIN JiSJIBHOCTI MiAPO3IiaiB, Kl 3/[ICHIOIOTD OTEPAaTUBHO-PO3NTYKOBY
JISJIBHICTD, BUIe3a3HAYEHI PIIIEHHS € B3aEMOJIOTIOBHIOIOUNMU, B3aEMO3AJIEKHUMU
i B3aEMOTIOB SI3aHIMU MiXK CO6OTO.

Y 1boMy KOHTEKCTI JIOIIJTbHO 3TaJlaTV BUCJIB JIaBHBOKUTANCHKOTO cTparera i
mucsutesist CyHb-113H, SIKUI HAaroJIOIIYBaB, IO «CTpaTeris 6e3 TAKTUKU — Iie HaiIo-
BIJIBHIIIMI IIISIX 10 TiepeMoru. TakTtuka 6e3 crparerii — 11e IPOCTO METYIIHS IIE€Pe/l
nmopaskoio» [8]. CyuyacHUKM TesK HAroJIONIYIOTh, IO YCIiX TAKTUYHOTO PIillIeHHs 3/1e-
OLIBIIOrO 3aJIeXKUTh Bijl opranisailii iioro Bukonauss [1, ¢. 52; 6, c¢. 58]; opranizaiis
i TaKTHKa OIePaTHBHO-PO3IIYKOBOI /IisIJIbHOCTI 3HAXOASTHCS B JIaJIeKTUYHIN €IHOCTI
i IPYHTYIOTbCST Ha €AMHIl iH(hOpPMaIliifHill OCHOBI, 1[0 MICTUTb BiIOMOCTI, HEOOXiTHI
JUIT TIPUMHATTS e(heKTUBHUX OPraHi3alliiHUX 1 TAKTUYHUX piteHsb [9, c. 7]; y camiii
TaKTUIl TTOMiTHE Micile 3aliMalOTh eJIeMEeHTH OPraHi3alliiHOro XapakTepy, a yCIillHi
TaKTUYHI JIii 3 TIONepe/PKeHHS 1 PO3KPUTTS 3J0UYUHIB, PO3MIYKY i 3aTPUMAHHS 3J10-
YUHIIB MOXJIMBI JiMIlle B paMKaxX HAyKOBOi OpraHisailii oniepaTuBHO-PO3IIYKOBOI
nignpHOCTi [10].

Boanouac, He3Bakaroum Ha TiCHUI B3aEMO3B’SI30K MiXK CTPATETiUHUMM, OpTaHi-
3alliMHUMU 1 TAKTUYHUMU PIllIEHHSAMHA B OTIEPATUBHO-PO3IIYKOBIH AISATBHOCTI, CIiJ
3a3HAYMTH, IO MiXK HUMU iCHYIOTb CYTTEBI BiIMIHHOCTI.

OTixe, [ PO3YMIHHS CYTHOCTI OKPeCIeHOI IpobjieMu BOAYAETHC BaKIUBUM
KOPOTKO JIOCJIZINTH 3MICT CTPATEriyHUX Ta OpraHi3alliiHuX pilieHb y Teopii omepa-
THUBHO-PO3IIYKOBOI JiJIbHOCTI.

Crpareriudi pilieHHs B OMEPaTUBHO-PO3NIYKOBIN JigAbHOCTI CIIPSIMOBAHI Ha
BUPIIIEHHS CKIAMHIX OCHOBOTIONIOKHUX 3aB/lalb cdepr 6G0poThOU 3i 3JIOUMHHICTIO,
10 3HAYHO BUXO/ATH 32 MEXKi OKPEMUX KPUMIHAIBHUX YU OMEPAaTUBHO-PO3ITYKOBUX
poBa/iKeHb. Taki pillleHHsT MPUIMAIOThCS YPSIOM JIep:KaBU, BUIIUM KEPiBHUIITBOM
MinicreperBa BHYTpilHIX cripaB Ykpainu ta HarionasbHol nosinii Ykpainu [7, c. 153].
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ITo cTocyeTbes opraHi3alliiHuX pillleHb y Teopii orepaTUBHO-PO3ITYKOBOI /TiAb-
HOCTI, TO IX HeoOXizHO Kaacr(ikyBaTh Ha JBa OCHOBHI PiBHI: OpraHisaliiiHo-ympas-
JIIHCBKWH Ta OpTaHi3alliifHO-TaKTUYHU.

[pynToBHUMIT aHammis Haykosoi jiteparypu [1; 11; 12] Ta pesynbratu BUBYEHHS
MarepiaJiiB IPaKTUKHU CBi4aTh IIPO Te, 1[0 OPraHi3amiiiHi pillleHHs, SIKi IPUITMAIOThCs
Ha OpraHizaiiiiHo-ynpaBJiHCbKOMY PiBHI, TlepelyciM CIPsIMOBaHI HAa BUPINIEHHI
TaKUX OCHOBHMX MUTAaHb: MaTepiaJbHO-TEXHIUHE 3a0e3MeUeHHs MisITTbHOCTI orepa-
TUBHOTO IIZPO3ILLY; KaApoBe 3a0e3Ie4eHHs OlePaTUBHOTO I APO3ALILY; IIJIaHyBaHHS
pob6OTH OTIEPATHUBHOTO MiIPO3ILTY Ta KOOPAMHAIS HOTO MisSIBHOCTI; B3AEMO/IisT OTre-
PATHUBHOTO TAPO3JIIY 3 IHIIUMHU THAPO3/IiIaMi ab0o TTPaBOOXOPOHHUMHU OpTaHaMMU;
IHIII TTUTAHHS, TTOB’SI3aHi 3 OPraHi3alli€lo Ta MOPSIAKOM (DYHKIIOHYBAHHS OTIePaTUB-
HOTO MiIPO3/ILITY.

BesnepeuHo, BaKIMBOI0 0COOJIMBICTIO PillleHb HA OpPraHisaliiiHO-yIIPaBiHCbKOMY
PIBHI OTIEPaTHBHO-PO3IITYKOBOI AiSIBHOCTI € Te, 10 cy0'€KTaMu iX TPUIAHATTS BUCTY-
naioth KepiBuuku ['YHII ta onepatuBHuUX migpo3aiiiB pisuux pisuis [1, ¢. 57].
HatomicTh cyb’ekTamMu opraisaiiiiHux pillleHb Ha OpraHi3aiiiHO-TaKTHYHOMY PiBHI
OIePaTUBHO-PO3IIYKOBOI JiSJIBHOCTI € SIK KEPIBHUKU, TaK 1 MPaIliBHUKN ONePATUBHUX
mipo3iiiB. AHasis HaykoBoi Jitepatypu [11, c. 110] ta pe3ysbraTi BUBUEHHS MaTepi-
aJIiB MTPaKTUKK CBiZYATh TIPO Te, 1110 peasisallisl pillleHb Ha OpraHis3aliiHO-TaKTUYHOMY
PiBHI 3/IHCHIOETHCS TIJISIXOM TUTAHYBAHHST OTTEPATUBHOI POOOTH, HATIPUKJIAM T/l Yac
MIPOBAJKEHHS OTIEPATUBHO-PO3ITYKOBUX CIIPAB, CKJIAJAHHS TJIAHIB: ONEPaTUBHO-PO3-
HIYKOBUX 3aXO/IiB; /I0/IaTKOBUX OINEPATUBHO-PO3UIYKOBUX 3aXO/iB (CKJIAAAETHCS 3a
noTpebu ); TIPOBEIEHHST OKPEMOTO CKJIATHOTO OTIEPATUBHO-PO3IIYKOBOTO 3aX0/Ly; pea-
JIi3allii ormepaTuBHO-PO3ITYKOBOI iH(MOpMAaIii TOIo, aJropuTMu (TIPOTpamMm ) it mo/10
BUSIBJIEHHST, TOKYMEHTYBAHHS PO3KPUTTS 3JI0YUHIB, 3am00iTaHHs 3JI0YUHAM TOIIIO.

3PeITor, SIK 3a3HAYa0Th OKPEeMI JIOCiTHUKY, OpraHi3alliiiHi pillleHHs Ha opra-
Hi3aI[iTHO-TAaKTHYHOMY PiBHI HepeyciM crpsiMOBaHi Ha 3a0e3redeHHsT e(heKTUBHOTO
[IPOBE/IEHHS OTIePATUBHUMMU I11/[PO3/1iIaMU TPAKTUYHUX 3aX0/[iB 1110/10 CBOEYACHOTO
BUSIBJICHHST, IOKYMEHTYBAHHsI 3JI0YMHIB Ta 3aMOOiTaHHsI 3JI0YMHAM, 110 TOTYIOThCS,
abo 3aTpuMaHHs 0cib, SKi TOTYI0Th BUMHeHHs 3104unny [1, ¢. 57-58].

Ha Biaminy Bij oprasisaiiiiHOTO, TAKTUYHUI acIeKT ONepaTuBHO-PO3IITYKOBOI
MiSTLHOCTI HAWOIIBI YITKO TPOSIBISIETHCS y TPOIIECi 3amobiraHHst 3JI0YNHAM Ta
iX PO3KPUTTS, PO3NUIYKY Ta 3aTpUMaHHS 3J04nHIIB. Came TyT, SIK CJIYLIHO BBaXKa€
B. II. HIuenox (1995 p.), BinOyBaeThcst peajibHe CYNEePHUITBO (IIPOTHIisT) OTie-
PaTUBHUX IMPALiBHUKIB 1 3JI0YMHILB, a TAaKOK 1HIINX KaTeropiii oci6 (11ocoOHMKIB,
MOJKJIMBUX CBiIKiB Tom0) [1, c. 59].

He Bpatouuch 70 mopaibIlioro JeTajibHOTO aHami3y CyTHOCTI Ta 3MiCTy cTparte-
TiYHUX Ta OpTaHi3allifHUX PillleHb Y Teopil onepaTuBHO-PO3ITYKOBOI JisIJIBHOCTI,
BBaKAEMO HEOOXIHUM BiIMOBIIHO 10 METH HAIIOTO JOCJIiKEHHsT GiJIbII JeTaJIbHO
30Cepe;InTH yBary Ha PO3IJIs/ll ONepaTuBHO-TAKTUYHOTO PillleHHS SIK OJHOTO 3
OCHOBHHUX €JIEMEHTIB OllepaTHBHO-PO3IIYKOBOI TAKTUKHU.

[Tepm Hix mepeliTu 10 6E3MOCEPEIHBOI0 PO3TJSALY CYTHOCTI Ta 3MICTy olle-
PAaTUBHO-TAKTUYHOTO PIillIEHHS B ONEPATUBHO-PO3IIYKOBIN MisSLIbHOCTI, MOIIJIbHO
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PO3TJISHYTU HAIIPAIIOBAHHS Y 1IbOMY HaIIPsMi BUEHUX-KPUMIHAMICTIB, ajl’Ke, K yKe
HeOoTHOPA30BO HATOJIONIYBAJIM MU B TOTEpeHiX HayKoBux mpamsgax [13—16], came
KPUMIHAJIICTUYHI MTOJIOKEHHST CTAJIM OCHOBOIO (POPMYBaHHS Ta PO3BUTKY TeOpii orie-
PaTUBHO-PO3IIYKOBOI JIiSLIBHOCTI.

Yiiepiiie B KpUMIHATICTUI TEPMiH «TaKTUYHE PillleHHs» OyB 3alPOMOHOBAHIT
C. I. IlBerkoBuM y auceprariiiniit po6ori 1977 p., npucBsiUeHiil OCTiKEHHIO TIep-
CTIEKTUB BUKOPUCTAHHS JIAaHWX HAyKU yIpaBJainHg B kKpuMiHamictuti [17]. [Tizuime, y
1992 p., C. I. IIBETKOB 3aXMCTUB TOKTOPCHKY AMCEPTAITIIO MO0 MUTAHHS MPUHHATTS
TaKTUYHUX pillleHb K KpuMiHajictuuHoi Teopii [18]. Baromuil BHecok y apoci-
JUKEHHST PI3HUX MUTaHb TAKTUYHWUX PillleHb Y KPUMIHATICTUIN 3pOOUIIN BiTYN3HSIHI
Ta 3apyOixkHi Teoperuku it npakTuky, 3okpema: P. C. Benkin [19], O.4. /Iybincbkuii
[20], IO. I. Inpuenko [21], I. O. Konunos [22], }O. B. Hosik [23], C. 0. dxymun
[24] ra inmmi. Cepex KOMIIJIEKCHUX HalpalloBaHb 3 O3HAYEHOTO HAIIPAMY Hay-
koBIliB kpain CH/I y KoHTeKCTi TeMu cTaTTi BUKIMKAIOTh iHTEpec AMCepTalliiiHi
poboru pociiicekux yuenux /. O. ComomoBa na temy «IIpormecyanbmi i TakTudmi
pillieHHst cJriggoro (CyTHICTh, pobsemMu orrTuMisaltii mpuitHsaTTs)» (2003) [25] Ta
O. €. llykaina Ha TeMy «OcobarMBOCTI TPUAHATTS i1HGOPMAIHHAX 1 TAKTHYHIX
pillleHb y CKJIAJHUX CJAiaunx cutyarisxy (2012) [26].

3-1OMIK BITYM3HSHUX HAYKOBIIB, HAa HAII OIS, HAHOLIBII TIMOOKO i Pi3HO-
6iuHO TIPOBIEMATHKY TaKTHYHOTO pilieHHst B KpuMinasicTui gocaiaus O. 10. Bynry-
aykoB. HayKkoBellb BUOKPEMUB OCHOBHI TPOOJIEMU TPUAHSATTS TaKTUIHUX PIillleHb
CJTiIunM i1 yac podciigyBanss 3m0unHiB (2006) [27]; BU3HAUMB POJIb THAWBIYaJb-
HOTO TepebadyeHHss IpU NPUIHATTI TakTnaHuX pimenb (2010) [28]; chopmymoBas
MIPOTIO3UIIii 11010 BUKOPUCTAHHS MaTeMaTUUYHUX METO/IIB TIPU MPUNHATTI TAKTUIHUX
pimtens y kpuminamictuiti (2012) [29]; po3risinyB 0cOOIUBOCTI TIPUITHITTS] TAKTHY-
HUX pillleHb y cUTyartii npotuii poscinysantio 3mountis (2013) [30]; o6rpynTyBasn
aBTOPCHKY Kaacu(ikallito TakTUUYHUX pinieHb y Kpuminauictuii (2014) [31]; nocari-
JINB B3aEMO3B’ 30K (DYHKINH KPUMIHANICTUKY 1 (DYyHKITIN TaKTUUHUX pitenb (2016)
[32]; poskpuB cy6’ekTuBHI Ta 00’€KTHBHI (HaKTOPH, 10 BIIMBAIOTH HA ONMTHMI3aIlifo
TakTHIHUX pimensb (2016) [33].

Bapro 3ayBaxxuTu, 1110 B KPUMIHAJIICTUYHIN JiTEPATypl MOHSATTI <«TaKTUYHE
pIllIeHHST» TPAKTYEThCS TO-pidHOMY. Tak, miz 1mieto gediHimiero po3yMioTh: 3aCHO-
BaHMIl Ha pe3yJibTaTax OLIHKHU CJi40i cUTyallil, 10 CKJajacs, BUCHOBOK CJIJIYOTO
PO XapakTep TaKTUYHOTO 3aB/IaHHS, SIKe CTOIThb Ilepe/l HUM, 1 OCHOBHI IIpUioMH,
criocobu Ta 3acobu foro BupitieHHs [34, c. 254]; Takwuii, 0 He CyNEPeYnTh 3aKOHY
Ta 3aCHOBaHMI Ha HAYKOBUX MOJIOKEHHIX KPUMIHAMICTUKY W 1HIIINX HAayK, BUOPAHWil
i3 KIJIKOX MiCJIst TTOMEPeIHBOT0 aHaIi3y Ta 0OMIpKOBYBaHHS, HaOLIbII eeKTuB-
HUM aJIbTEPHATUBHUI BapiaHT /i, CIPSIMOBAHMX HA /IOCSITHEHHST BUSHAYEHUX ITiJIel
i 3aBmaHb y cuiguiit curyarii, o ckianacs [35, c. 43—44]; Bubip MeTH TaKTHYHOTO
BILUIMBY Ha CJIYy CUTYyaIlilo B LiJToMy ab0 Ha OKpeMi i
TaTu MPoIlecy PO3CTiAyBaHHS Ta WOTO eJIeMEHTU, BU3HAYEHHSI METO/IiB, TPUHOMIB
i 3acob6iB pocaruenns metu [36]; BoIbOBUI Ta IHTEJIEKTyaJbHUN aKT, 3aCHOBaHUI
Ha aHai3i ciiguoi curyariii, 3HaHHI c0cO6iB i MeXaHI3MiB 3JI0YMHIB, HAYKOBUX

ISSN 2414-990X. Problems of legality. 2020. Issue 150 221



KPUMIHAJIbHUV MPOLEC TA KPUMIHAJIICTUKA

PEKOMEHAIIISIX KPUMIHAIICTUKY, 0COOMCTOMY AOCBi/i PO3C/IiyBaHHs Ta IHTYIIII, 110
cripuisic BUOOPY HAMOGIIBIN ONITUMAJIBHOTO BapiaHTy /il [37]; Haitbiabn eheKTUBHUT
aJIBTEPHATUBHUN BapiaHT /ill, CIPSMOBAaHNX Ha JOCATHEHHS TIEBHUX ITiJIell 1 3aBIaHb
y Caimgiii cuTyaitii, mo ckaangacs [35]; BoIbOBUIT aKT OpraHy PO3CJiyBaHHS 1010
BU3HAUEHHST TAaKTUYHUX IJIeH 1 MIJAXIB 1X jocsirHeHH [18]; ysBHA MporHOCTUYHA
MOJIe/Ib HaiO1IbIl ONTUMAIBHUX CIIOCOGIB i i JIiHil MOBEIIHKU B IPOIECi BUSB-
JIEHHS, TOCJIKeHHS, BUKOPUCTaHHA iH(opMartii, 1i mpkepes (HOCIIiB), A0CATHEHHS
IHINX I1iJTell KpUMiHATBHOTO cyoarHceTBa [38].

He npumentyoun posti TEOPETUYHUX HAIMPAIIOBaHb YYEHUX Y PO3BUTKY Tep-
MiHOJIOTIT 3 I[bOTO TUTAHHS, BBA)KAEMO, IO HAWOiIbIN aprymeHTOoBaHe (TOYHE),
BU3HAYEHHS MOHATTS TAKTUYHOTO PillleHHd Y KPUMIHAMICTUUYHIN JiTepaTypi (i1
yac poscJiiyBaHHs 370unHiB) 3anpornonyBas C. 0. Akymun, Akuii mig TakKTHIHIM
pillleHHAM [IPU PO3CJIi/IyBaHHI 3JI0YMHIB YBa)Ka€ MEeBHUI BOJIbOBUIA 1 IHTEIEKTYa b~
HUI aKT, 3aCHOBaHWII Ha aHaIi3i cuTyallii, 0 CKJIajacs, 3HaHHI CII0CO0IB 1 Mexa-
Hi3MIiB 3JIOYMHIB, HAYKOBUX PEKOMEH/AIiil KPUMIHAIICTUKHA, OCOOUCTOMY TOCBIjIi
PO3CJIiIyBaHHs Ta iHTYIIii 0co0H, sika FOTo MpUIIMaE, 10 Crpusie BUOOPY HANOIIbII
ONITUMAJIBHOTO BapiaHTy /il y KOHKPETHUX TaKTUYHUX yMOBax [24, c. 240].

Ha nymky O. 0. Byaysykosa, mifi TAKTUYHUM PIillIEHHAM CJIiZI PO3YMiTH BOJIe-
BUSIBJICHHSI 0COOH, TIOB'si3aHe 13 BUOOPOM METH TaKTHYHOTO BIUIUBY HA CJIIYY CHUTY-
allifo, a TaKoX 3aco0iB 1 crrocobis i nocarnenna. Came Take BU3HAYeHHS BiANIOBinae
JIOTIYHUM BUMOTaM /10 (DOPMYJIIOBAHHS BU3HAYEHD i MiCTUTh OCHOBHI O3HAKHU TOHSTTS
«TakTh4yHe pimenHs» [39, c. 67].

SIk 6aunMMO, NMUTAHHIO TAKTUYHOIO PillleHHs B KPUMIHAJICTUYHIN JiTepaTypi
NPUIIJIIETBCS YUMao yBaru. BojgHovyac 10BOAUTBCS KOHCTATYBaTH, IO Bi/IIIOBi/IHA
TeMaTUKa B TEOPil olepaTUBHO-PO3ITYKOBOI iIJIbHOCTI He 3HAHIILIA HAJIe)KHOTO BiJl0-
OpaskeHHsI y HayKOBIll JliTepaTypi, OKpeMi po3pOOKH 13 3a3HAUYEHOTO MUTAHHS HOCSITH
3aKPUTHUI XapakTep, a KOMIIJIEKCHI JOCII/KeHHs y 1[bOMY HalpsaMi He TIPOBOIUJINCSL.

30KpeMa, IPYHTOBHUI aHasi3 3arajJbHOOCTYITHUX HAYKOBUX JiKepes CBIAYUTD
PO Te, 10 B TeOpii OlepaTUBHO-PO3ITYKOBOI JisSJIBHOCTI iICHYE Jinllle JIeKiIbKa BU3HA-
YeHb fediHiiii «ornepaTUBHO-TAKTUYHE PIlIeHHS» Y BIIKPUTHUX JpKepernax. Tak, 1ie
y 1986 p. Bimomuii pagsgachkuii yaeanit M. €. CaBebeB OHUM i3 TIEPITNUX 3aTTPO-
MMOHYBaB TaKe BU3HAUYEHHS IHOTO MOHSATTS — OTIEPATUBHO-TAKTUYHE PIillIEHHS SBJISIE
co6010 BUbGip MeTH BILUIMBY Ha OIEPATUBHY-PO3IIYKOBY CHTYAILi0, 110 CKJIAIAETHCS,
i BUBHAYEHHSI 1UISIXiB, 3ac00iB 1 puiioMis ii gocsaruenns [40, c. 6].

[lemno iHakiie TPakTyIOTb BU3HAYEHHS MOHATTS <«OINEPaTUBHO-TAKTUYHE
pimenHs» aBTOpM miApydHUKa «OrnepaTuBHO-PO3NIyKoBa AisyibHICTh> (2002), ki
BBaKAIOTH, 10 OTIEPATUBHO-TAKTHYHE PIllIEHHS Tepeadadae OCTAaHOBKY METH, SIKO
HEOOXiTHO J0cATTH, 1 BUOIp crocoby fil, siki MOKYTb OyTH BHPOOJIEH] ISl TAHOTO
BumaKy abo sanosudeni 3 Teopii i npaktuku OP/I [41; 42].

Ax migcymoxk, chopMmyTioeMO BacHe BU3HAUEHHS ONePaTUBHO-TAKTUUYHOTO
PIIEeH s, TTi/1 IKUM TIPOMTOHYEMO PO3YMITH Pe3yJIbTaT iHTEIEKTyalbHO1 (PO3YMOBOI)
JSJBLHOCTI MpalliBHUKA OTIEPATUBHOTO Mi/[PO3JIiY, 1110 IPU3BOJAUTD /10 TIEBHOTO BUC-
HOBKY (BHOOPY), 32aCHOBAaHOTO HAa OCHOBI aHAJi3y Ta OIHIN OMePaTHBHO-TAKTUIHOI
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curyaiiii, 1mo nepeabadae GopmynoBaHHs (HOCTaHOBKY) MeTH (11iJi), 0 HeoOXigHO
JIOCATHYTHU 4Yepe3 BUPIIIeHHS KOHKPETHUX ONEPATUBHO-TAKTUYHUX (ITPOMiKHUX)
3aB/IaHb.

Jlauti it po3yMiHHSI CYTHOCTI JIOC/I/IKYBaHOI TPOOIEeMaTHKU BasKJIUBO 3JIiIC-
HUTHU Kaacudikalliio onepaTuBHO-TAKTUYHUX PillleHb.

Crnmpaiounch Ha JOPOOKK B T€Opil olepaTHBHO-PO3IIYKOBOL His/IBHOCTI, KPUMi-
HaslicTuky Ta Teopii yupasainus [31; 43; 4; 44; 45; 46; 47] cupobyemo kiracudiky-
BaTH OTIEPAaTUBHO-TAKTUYHI PIllIEHHS 32 TAKUMH OCHOBHUMU KPUTEPissMU (O3HAKAMM ).

3a ¢opmoIo BUpaskeHHS: YCHi; TUCHMOBI (IOKYMEHTATBHO OhopMIIeHi);

3a (hopMoT0 BUpaKEHHS OMEPATUBHO-TAKTUYHE PIillIEHHsT MOXKe OYTH SIK YCHUM,
Tak 1 opopMIEHIUM IIHUCHbMOBO, 1110 3a3BUYall TOB’I3YETHCS 3 XapaKTePOM CKJIAJHOCTI
noctaBseHoro 3apnanus [/[us.: 48, c. 160]. Hanpukiaa, npu BUKOHAHHI TTPOCTUX
3aBjlaHb (3aTPUMAHHS TiI03PIOBAHOTO, IKUI CTAHOBUTH CYCITLJIbHY HEOE3MEKY) BOHO
MPUIMAEThCS 3a3BUYAl YCHO, a B XO/Ii BUKOHAHHS CKJIQ[HUX OMEPATUBHO-TAKTUIHUX
3aB/IaHDb YIIPOBAJKEHHS HETJIACHOTO MPAI[iBHUKA B OMEPATUBHY PO3POOKY, BHYTPIlll-
HbOKaMepPHY PO3pOOKY TOIIO 0(hOPMIIOETHCS B MUCHMOBIH (opmi [3, c. 712].

3a cy0’€eKTOM NPUIAHATTS: CaMOCTIIiHI; KOJIEKTHBHI.

VXBaJIeHHsT TAKTUYHUX PillleHb, 3iHCHEHHsT BUOOPY TUX YU IHIIUX MPUITOMIB i
3ac0o6iB JIOCATHEHHST MOCTaBJIeHOi MeTr (11ijieii), 6e3yMOBHO, € TPEPOraTHBO0 Olle-
PYTIOBHOBA)KEHOTO, SIKWM METOOJIOTIYHO MOXKe MPUHUMATH TakKi PillleHHS: MLISIXOM
y3araJbHEHHsI 0COOMCTOTO i KOJEKTHBHOTO JOCBiLy MPAIliBHUKIB OMEPATHBHUX
MiIPO3/ILTIB, 10 MalOTh TPAKTUKY Ge3rnocepeaHboi 6opoThOu 3i 3/04rHHICTIO [49,
c. 7]; 3a JOIIOMOrOI0 BUKOPUCTAHHSI PEKOMEH/AIIii1, PO3POOJEeHUX YYEHUMHU B TEOPii
OPII i kpuMiHATICTHKY; 32 TOTIOMOTOI0 BUPOOJICHHST CAMOCTIHUX, HOBUX BapiaHTiB
TaKTUYHUX PillleHb Ha OCHOBI JIOTIKM Ta iHTYiIii, 3 ypaxyBaHHSIM OOCTAHOBKH, IO
ckiazacs, Tomo [50].

3peliTo, pe3yabTaTh ONMUTYBAaHHS MPAIiBHUKIB ONMEePaAaTUBHUX MiPO3/IiTiB
CBiflYaTh MPO Te, 10 Yy 93 % BUIAJKIB IIPOIIEC MPUNHATTS OIePATUBHO-TAKTUYHOTO
pitmenns (popmysoBaHHS, TPUHHATTS Ta peaslisailisi) 3iHCHIOETCI KOJTEKTUBHO
(IasXoM y3araJbHeHHsSI KOJEKTUBHOTO JIOCBiY) Y B3a€EMOJIi1 3 IHIMTUMU TMPAIliBHU-
KaM¥ OMePAaTUBHUX Ta CJITINX TTiAPO3IiJIiB.

Takox BaXKJMBO 3a3HAYMTH, 1110 HA Bi/IMiHY BiJl OpraHi3alilHuX pilleHb B
OIepaTUBHO-PO3IIYKOBIil AisIIBHOCTI cy6’€KTaMy MPUAHSTTS SIKUX 371€01TbII0T0
BUCTYIAIOTh KEePIBHUKK ONEPATUBHUX IIAPO3IiJIiB Pi3HOrO piBHS, Cy0'€KTamMu orie-
PATUBHO-TAKTHUYHKX PIllleHb MOKYTh OYTH SIK KePIBHUKK OII€PATUBHUX IiAPO3/IiIiB,
TaK i ollepaTUuBHI palliBHUKU.

Bonnouac 1e 30BciM He O3HaYa€, M0 KEPIBHUK He IMOBUHEH CYIPOBOJKYBATU
mpotiec MPUHHATTS OTEePATUBHO-TAKTUYHUX PillleHb MpalliBHUKAMU OMEePaTUBHUX
T IPO3IiIiB.

[Tonax Te, na mymxy M. €. CasenbeBa [40], KepiBHUK OITepATUBHOTO ITiIPO3IIITY
MOBMHEH BPAaXOBYBaTU HeraTWBHI (haKTOPH, MO MOXKYTb BIJIMHYTH HA MPUUHSATTS
HepalioHAIbHOTrO (HEONITUMAJIBHOTO) OIePATUBHO-TAKTUYHOTO PillleHHS ITPalliBHUKOM
OTIEPATUBHOTO MiIPO3/IiTY il Yac 3/[iIHCHEHHST OllePAaTUBHO-PO3ITYKOBOI JIISITbHOCTI.
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Caymrnoto € noawuiiist i ixmmx aBropis [51, ¢. 219], ski BBakaioTh, 1m0 oprami-
3aTOPCBHKI 31IOHOCTI KepiBHUKA B TOEAHAHHI 3 HAKOIMMYEHUMI 3HAHHIMM Ta MPaK-
TUYHUM JIOCBIZIOM JIO3BOJISTIOTH HOMY OMEPATHBHO OPIEHTYBATHCS B OOCTAHOBII,
10 IMHAMIYHO 3MIiHIOIOTHCS, TPABUJIBHO OIiHIOBATH iH(MOpPMAIlifo, 0 HAJAXOAUTD, 1
OTIepaTUBHO-TAKTUYHI CUTYAIlii, [0 CKIAMAIOTHCS, a BiITOBIIHO, TPUIMATH OO PYyH-
TOBaHi pillleHHd 1 TPAMOTHO CIPSIMOBYBATH 1 KOOPAMHYBATH 3YCUJIJISA BCIX 3a/IITHUX
onepaTUBHUX MiAPo3iiiB i cayxo6 [51, ¢. 219].

3a xapakTepoM BUPINIYBaHUX TAKTUYHHUX 3aB/aHb: TIPOCTI; CKJIA/IHI.

Tax, I. M. biprokoB yBaxae, M0 TPOCTUM € Take PIillleHHs, sSIKe TTPUHMAETHCS
B YMOBax IMOBHOI iH(GOPMAIifHOT BU3HAYEHOCTI, KOJU JIOCTATHBO iH(OpPMaIlii 1po
eJIEeMEHTH OIepPaTHBHO-PO3IIYKOBOI cuTyallil (BiZloMi yMOBH, B SIKUX HEOOXiIHO
OyJie JisITH, YiTKO BUIHO METY, sIKy HeoOXiqHO Oyze HOCArTH, € HeoOXiaHi 3acobu i
OueBM/IHI METO/IH, sIKi MOJKHA 3acTocyBatn) [52].

Ha nymky O. €. Ilyknina, y mpocTrx cJiianx (orepaTUuBHO-TAKTHIHUX ) CUTYATTiSIX
MPAKTUYHO HEMAE i CKJIQJHOTO TOIIYKY PillleHb, i HeOOXiHOCTI X BUOOPY, OCKITbKI
caiunii (onepaTUBHUI MPAIiBHUK) (GOPMYE pIllleHHS K OJAHO3HAUHUN (JIOTIYHUH,
QJITOPUTMIYHUI) BUCHOBOK i3 TIJTKOM JIOCTaTHBOI BUXifHOI iH(popMmartii [26, c. 46].

3 OrJIsiIy Ha BUKJIAJIeHe MOXKHA JIINTH BUCHOBKY, 1110 TIPOCTUM € ONePaTUBHO-TaK-
TUYHE PillleHHs, sike (POPMYETHCS Y CIPUATIUBUX, TUIOBUX ab0 GE3KOH(MIIKTHUX
OTePaTUBHO-TAKTUYHUX CUTYaIligX, a MPOTHO30BaHi HACJIJIKK B TIPOIlECi MOTro Mmpu-
HHATTS Ta peasizaiii € He3HAYHUMK ab0 TAKUMH, 10 He BIUIMBAIOTh HETATUBHO Ha
3MiHY OIepPaTUBHO-TAKTUYHOI CUTYyaIlil.

ITpoiiec PUIHATTS TaKOro pillleHHs 371e0iJIbIIOr0 HOCUTh YMOBHUI XapaKTep,
OCKIJIbKM TIPAIliBHUK OMEPATUBHOTO Mi/IPO3/iy B TOBHIN iH(opMaIiiiniii Busna-
9eHOCTi (ZI0CTATHICTH Ta JOCTOBIpHICTH iH(OpMAaIii mpo ocid, dhaxkTi uu 1mozii, 1Mo
CTAHOBJISATH ONEPATUBHUN iHTEPeC), M0 A€ 3MOTy 00’ €KTUBHO i TOBHO Bi0OpaskaTh
3JI0YMHHY JISIBHICTD, KEPYETHCI TUTIOBUMHU TTPpOrpaMaMu (QJITOpUTMaMm) JIil, arpo-
6GOBaHUMM MPAKTUKOIO 32 MIPUHIUIIOM JEYKIIii.

Boanouac anasiz HayKOBOi JiTepaTypu Ta MPAKTUKU JIaB 3MOTY JIIHTH BUCHOBKY,
1110 TPOCTE OlePaTUBHO-TAKTUYHE PillleHHSI B TeOPii ollepaTUuBHO-PO3ITYKOBOI JIisljib-
HOCTI 3HAYHOIO MIpPOIO € JI0OBOJIi YMOBHKM, OCKIJIbKM HaBiTh HermpoOsiemHi (1pocTi)
OTIePAaTUBHO-PO3IITYKOBI CUTYAIlil € IMHAMIYHUMU, TIBUJIKO 3MIHIOIOTHCSI Ta HE Y3TO/1-
JKYIOTBCSI 3 iHTE€pecaMy OTEePATUBHUX MiJPO3/ILIIB, 0COOJUBO SIKIIO Tl€ CTOCYETHCSI
Opra”i3oBaHoOl 3JI0UMHHOCTI.

Caymnoro 3 miporo npusony € aymka P. C. Beskina, sikuit 3a3navae, 1o mpocra
CUTYyaIlisl MOJKe HACIIPaBJIi BUSBUTUCS /LIS CJTITIOTO HAJ3BUYANHO CKJIAIHOIO B CHITY
YCIIIIHOI TTPOTHU/IIT 3IOYMHIIS, HACTIIBKY K 100pe iHhOpMOBaHOTO TIPO /il i Hamipu
CJTITYOTO, SIK OCTAHHIi TOiH(GOPMOBaHMiT TIPO 06CTaBUHM Po3CcIiyBaHol mozii [53].

OTske, HaBITh y IPOCTUX (HEMPOOIEMHIX ) OMEPATUBHO-PO3ITYKOBUX CUTYAIISIX
iCHy€ WMOBIPHICTh (PU3UK) MPUUHATTS HENPABUJIBHOTO OMEPATUBHO-TAKTUYHOTO
pillieHHs.

Y cBoio uepry (opmyBaHHS, TPUHHATTS Ta peaisallisg CKJIAJHUX OTEePaTUB-
HO-TaKTHYHKUX PillleHb MOXKYTh OYTH YCKJIaJHEH] dyepe3 HeOCTATHICTh OTIePATUBHO
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3HauyMoi iH(opMartii, O YHEMOKJIUBIIOE JOCATHEHHS TAaKTUIHOI MeTH (KiHI[EBOTO
OUiKYBaHOTO PE3yJbTatTy) JOTIYHUM (JIeZlyKTUBHUM ) HIJISIXOM.

Bapro 3ayBakutn, 110 SIK i 10 Oy/Ib-sIKOTO iHIIOTO PillleHHsT y cdepi AisLTbHOCTI
B TeOPil OIlepaTuBHO-PO3NIYKOBOI AISIbHOCTI Ta KPUMIHAMICTUKN /10 TAKTUYHOTO
pillleHHsT BiTYM3HSAHI Ta 3apyObisKHI BUEHi BHUCYBAlOTh HU3KY BUMOI: 3aKOHHICTB,
oOrpyHTOBaHiCTh i MOTHBOBaHICTh [5, ¢. 113; 54, ¢. 92]; 3aKOHHICTb, ETHYHICTB,
0OrpYHTOBAHICTh, CBOEYACHICTD, PEAIbHICTh BUKOHAHHS 1 ONITUMANbHICTD [55, ¢. 113];
BOHO MOBHMHHE OYTH 0OTPYHTOBAHUM, TOOTO apryMEeHTOBaHUM, e(DEKTUBHIM Ta Bijl-
nosizatu 3akony [30].

V3araJbHIOIOYH MMO3MIIii HAYKOBIIB, YBa)Ka€MO, 110 3a CBOIM 3MiCTOBHHM Bif00-
pPa’keHHsAM (3MiCTOBHHM HAaNOBHEHHSIM) ONEPAaTUBHO-TAKTUYHE PillleHHSI TIOBUHHO
OyTH: 3aKOHHMM, OOTPYHTOBAHUM, CBOEYACHUM, ONTUMAJIbHUM Ta PEeaTbHUM s
BUKOHAHHS.

3axonunicmv — OIHA 13 HAWBAKIWBINIIX BUMOT, TII0 BUCYBAIOTHCS /10 3MiHICHEHHS
OTNEePATUBHO-PO3IIYKOBOI AiSAAbHOCTI 3arajoM. Tak, 30kpeMa 3aKOHOM YKpaiHu
«IIpo omnepaTnBHO-PO3IIYKOBY [IiSI/IbHICTh» BU3HAUYEHO, 1110 3aKOHHICTh € OJIHUM i3
OCHOBHUX MPHUHIUIIB OTMlepaTUBHO-PO3IITYKOBOI fisibHOCTI (4. 1. cT. 4) [56].

TakTtuuHe pilieHHS B ONMEPATUBHO-PO3MIYKOBIN JAiSJIbHOCTI HEe MOBUHHO
CyTepeuynT HOPMATUBHO-TIPABOBUM aKTaM, SIKi PerjaMeHTYIOTb TaKy Mis/ib-
HicTe. OHAK 1le He O3HAYa€, MO B OMEPATHUBHOTO MpPAIliBHUKAa HeMaE cBOOOAM
TakTU4HOTO BUOOPY [1, ¢. 57], 30Kpema, BubOpy cuiI, 3ac06iB, METO/IIB OIIEPATHB-
HO-PO3IIYKOBOI isITbHOCTI, CIOCOGIB JHOCATHEHHs KiHIleBOI MeTH (04iKyBaHOTO
pe3yJIbTaTy) TOIIO.

Takum 4MHOM, 3aKOHHUM OIIEPATUBHO-TAKTUUYHUM PIllIEHHAM € pillleHH, SKe
pospobuierie (copmoBane), IPUIHATE Ta peaslizoBaHe YIIOBHOBAKEHOIO Ha Te 0C000I0
(ocobamn) 3 pomepxkantsm HOpM KoHctuTytiii YkpaidHu Ta iHIIOro 3aKOHOABCTBA,
0 PETYJIIOE 3/[CHEHHS OITePaTUBHO-PO3IIYKOBOI JiSIITBHOCTI.

Bontouac, sik 3asnavae [I. O. Comozos [57, c. 137], 3akoHHUM MOKe GYTH TiJIbKI
obrpyHTOBate piments. OOrpyHTOBAHICTh — OJUH 3 ACMEKTIB 3aKOHHOCTI, Mag,
npore, camoctiiine 3HaueHHst. OOIPYHTOBAHUM OIEPATUBHO-TAKTUYHUM PIillIEHHSIM
€ pilenHHs, KoJau BijoOpaskeHa B HbOMY iH(OpPMAIlis BiAMOBia€ KOHKPETHIN ore-
PaTUBHO-TAKTUYHIN CUTYyaIlil, 10 CKIaxacst. BapTo 3a3HaunTH, 1110 OO PYHTOBAHICTD
OTEePATUBHO-TAKTUYHOTO PINIEHHS 3aJ€KUTh MePelyCiM Bijl SKiCHUX MOKa3HUKIB
(J1IOCTOBIPHICTD, TOUHICTH TA MOBHOTA) HASIBHOI iH(OpMaIlii, 0/Iep;KaHol OTIepaTUBHUM
MiIPO3/I1JIOM B YCTAaHOBJIEHOMY TTOPSIZIKY.

Ax caymuo 3aznavae O. 0. Bynynykos, uum moBHime indopmailis, 1o
Ha/II{TIIa B PO3MOPS/KEHHS Ccifd4oro (0lepaTuBHOTO TPAIliBHUKA), TUM apry-
MeHTOBaHiIre (0OrpyHTOBaHiIe) puitHsaTe pimenns [27]. HatomicTp, K CBiIUTDH
MpaKTHKa AisJIbHOCTI OMepaTUBHUX MiZPO3/iIiB, HAaBITh MPABUIBHO OOTPYHTOBaHE
onepaTUBHO-TaKTUYHE PillleHHs, MpuiiHsaTe a0 peasizoBaHe i3 3alli3HEHHIM, € Hesl-
KiCHUM Ta Hee(eKTUBHUM.

Tomy cBO€YacHICTh — HACTYIHA Ba)KJIMBA YMOBA SKOCTI Ta e(eKTUBHOCTI Ore-
PaTUBHO-TAaKTUYHOTO PillleHHS.
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CBOEUYACHICTD OIEPATHBHO-TAKTUYHOTO PillleHHsT Tiepebadae mpaBuIbHuUi BUOID,
OPUUHSTTS Ta PEATi3alliio PIillleHHsT B MOMEHT, 10 € HAWOIIbII CIPUSTIUBUAM JIJIST
JOCSITHEHHSI TAKTHYHOT MeTH, c(hOPMYJIbOBAHOI HA €Tarli PO3POOJIEHHSI IIHOTO PIllIEHHSI
B KOHKPETHill ollepaTUBHO-TaKTUYHII cUTYyallil.

BaxxanBoio yMOBOIO CBOEYACHOCTI K BUMOTHU JI0 ONlePAaTUBHO-TAKTUYHOTO
piments € 3abe3nedyeHHs MPUHIUIY HACTYNaJbHOCTI (AisITH IIBUIKO, PAITOBO,
aKTUBHO, iHIIIAaTUBHO, Y3TO/I’KEHO, Pilllyyde TOIIO).

Heo0OxifHO TakoX 3a3HAa4KMTH, 1O ONMEPATUBHO-TAKTUYHE PIlllcHHS Ma€e OyTH
ONITUMAJLHUM Ta PEATbHUM JI711 BUKOHAHHSA. ONTUMAJbHICTD TAKTHYHOTO PillI€eHHS
[IOJISATAE B OJlepsKaHHI MO3UTUBHOIO pe3yJbTaTy IPU HallMeHIIMX BUTpATax dacy,
cut i 3acobiB st BUpOOJIeHH 1 peastizaltii pimenns [58]. PeajbHicTh BUKOHAHHS
OIepaTUBHO-TAKTUYHOIO PillleHHS 3aJIesKUTh Bijl HAABHOCTI B PO3MOPAKEHHI orie-
paTUBHOTO MpaliBHUKa (OMEPATUBHOIO MiAPO3/IaY) BiAMOBIAHUX cuJl, 3ac00iB i
METO/IIB Ta ypaxyBaHHSI MOKJIUBOCTEN iX 3aCTOCYBAHHS JIJIST TOCATHEHHS KiHIIEBOI
METH.

Bucnoexu. 1ligcymoBytoun, 3a3Ha4MMO, 110 32 IIJIBOBUM IPU3HAYEHHIM (KiH-
1eBUM OYiKYyBaHUM Pe3yJbTaTOM) PIllIEHHS B ONMEPATUBHO-PO3NIYKOBIH iITbHOCTI
MOKHA KJacu(iKyBaTH 32 TaKUMM KPUTEPISIMU: CTpaTeTiuHi, opraHi3aiiiini i Tak-
TUYHI, O/IHAK Mi}K HUMU ICHYIOTb CYTT€EBI BiZIMIHHOCTI.

[Tiz ortepaTUBHO-TAKTUYHUM PIlIEHHSIM IPOMOHYEMO PO3YMITH pe3yJibTaT iHTe-
JIEKTyaJIbHOI (PO3YMOBOI ) JIiSITLHOCTI MTPAIliBHUKA OMEPATUBHOTO ITi/[PO3/ILITY, 1110 TIPH-
3BOJIUTH JIO TIEBHOTO BUCHOBKY (BHOOPY), 3aCHOBAaHOTO HAa OCHOBI aHAJIi3y Ta OIHII
olepaTUBHO-TAKTUYHOI CUTYaIlil, 110 nependadac popMmyroBaHHs (IIOCTAHOBKY ) METH
(1iti), SIKy HEOOXIHO JOCATHYTH Yepe3 BUPINIEHHS KOHKPETHUX OlepaTHBHO-TaK-
TUYHUX (ITPOMIKHUX) 3aB/laHb.

OnepatuBHO-TAaKTUYHI PillleHHS BapTO KJaacu@ikyBaTh 32 TAKUMU OCHOBHUMU
KpuTepissmMu (03HaKamMu): a) 3a (HOPMOIO BUPAKEHHS: YCHI; TUCHbMOBI (JIOKYMEHTAJIbHO
odopmIieHi); 6) 3a cy0’€KTOM MPUIHSTTS: CAMOCTIHHI; KOJIEKTHBHI; B) 3a XapaKTePOM
BUPINTYBAHUX TaKTUYHUX 3aB/laHb: TTPOCTIi; CKJIAJHI.

3a cBOIM 3MiCTOBUM BifoOpaskeHHSM (3MICTOBUM HAMMOBHEHHSIM) OMEPATHB-
HO-TaKTUYHE PillleHHs TTOBUHHO OyTH 3aKOHHUM, OOIPYHTOBAHWM, CBOECYACHWM,
ONTUMAJIBHUM Ta PEATTbHUM JIJIsI BUKOHAHHSI.
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The concept and classification of operational and tactical solutions in the theory of operational
and exploratory activity

The article clarifies the general concept of <solutions in the theory of operational and investigative
activities. It is concluded that the issue of tactical decision in the forensic literature has received much
attention. At the same time, it should be noted that the relevant topics in the theory of operational and
investigative activities are not properly reflected in the scientific literature, some developments on this
issue, as noted above, are closed, and comprehensive research in this area has not been conducted. The
essence and content of strategic and organizational decisions in the theory of operative-search activity
are investigated and their correlation with tactical decisions in the theory of operative-search activity
is determined. The main existing theoretical approaches to interpretations of the concept of <tactical
solution» in criminology and the theory of operational and investigative activities are analyzed, based on
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the analysis formulated own definition of «operational and tactical solutions» which should be understood
as the result of intellectual (mental) activity of the operational unit. to a certain conclusion (choice), based
on the analysis and assessment of the operational and tactical situation, which involves the formulation
(setting) of the goal (objectives), which must be achieved through the solution of specific operational and
tactical (intermediate) tasks.

A thorough analysis of the scientific literature made it possible to classify operational and tactical
decisions according to the following main criteria (features): by form of expression: oral; written
(documented); by subject of acceptance: independent; collective; by the nature of the tactical tasks to
be solved: simple; complex. It is emphasized that according to its meaningful reflection (content) the
operational and tactical decision must be: legal, reasonable, timely, optimal and realistic to implement.

Keywords: solutions; tactical; essence, definition, ratio; signs; classification.

PexomennoBane muryBanus: Ilasienko C. O. [lonarrsa Ta kiacudikaiiisi ornepaTuBHO-TAKTHY-
HUX pillleHb y Teopil onepaTuBHO-PO3UIYKOBOI AisibHOCTI. [Ipobremu saxonnocmi. 2020. Bum. 150.
C. 216-232. doi: https://doi.org/10.21564,/2414-990x.150.209794.

Suggested Citation: Pavlenko, S.A. (2020). Poniattia ta klasyfikatsiia operatyvno-taktychnykh
rishen u teorii operatyvno-rozshukovoi diialnosti [The concept and classification of operational and
tactical solutions in the theory of operational and exploratory activity]. Problemy zakonnosti — Problems
of Legality, issue 150, 216—232. doi: https://doi.org/10.21564,/2414-990x.150.209794 [in Ukrainian].

Hadituna do pedxonezii 11.08.2020 p.

232 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2020. Bun. 150



Kananual l. I. Ponb npasosux akmis €sponelicbkozo cydy 3 npas JIl00UHU 8 KPUMIHATIbHOMY npoueci YKpaitu

KanaHua IHra leopriiBHa,
KaHOUOamka topuoduYyHUX HAyK,
npokypop Kuiscbkoi micyesoi npokypamypu Ne 2,
. YkpaiHa, m. Kuis
=3’ e-mail: inga.kalancha@gmail.com
L ORCID 0000-0002-5246-7337

doi: 10.21564/2414—990x.150.209071
YAK 343.1(477):[341.64:342.7]

POAb MPABOBMX AKTIB EBPOMENCLKOTO
CYAY 3 MPAB AOAMHU
B KPUMIHAABHOMY MPOLIECI YKPATHU

Hocridaceno poav npasosux axmie €eponeticvrozo cyoy 3 npaes modunu (ECII) 6 xpuminarviomy
npoueci Yipainu. [Ipoananizosano nauyionaivii ma MijcHapooii HopMamueno-npasosi akmu, a maxoi
NO3UUIL HAYKOBYI, 3G PESYLLMAMAMU U020 BUSHAUEHO HeOOXIONICMb 3ACTNOCOBYBAMU MEPMIl <NPAKMUKA
€sponeticvkozo cydy 3 npas nodunu» 0is 03Havenns macusy npasosux axmie €CILI, wo 3acmocosy-
10MbCs AK 0ACEPENO KPUMINALLHO20 NPOUeCyaiviozo npasa Yepainu. O6rpynmosano, wo piwenis €CILI,
8 AKOMY BCMAHOBIENO NOpYwenis Ykpainoio mincnapoonux 30606’ ssanv (wopm Konsenyii npo saxucm
npag 1oouHU i 0CHOBONOJONCHUX €80000) NPU BUPIUEHHI CNPABU CYOOM, WO HAOPALO YUHHICMY, MAE
dyanicmuuny npasosy npupoody: 3 0010zo 6OKY, € OPUOUUHUM AKMOM, U0 HAJAE nidcmasu 01 nepezisioy
KPUMIHAILHOT CNPasU 3a GUKIIOUHUMU 00CMABUHAMU, 4 3 THUL020 — NOMEHUIHO € CKAA00B0I0 NPAKMUKU
ECILJI. 3pobreno sucnosox, wo porv npakmuxu CCILI y kpuminanviomy npoueci Yepainu noiseac y
3abe3neuenti 6epxXoBeHCMEa NPAsa Ma 3aKOHHOCM 8 KPUMIHALLHOMY NPOBAONCEHHI. 3a3HaUeH0, WO PO
piwenns ECILI, y sxomy ecmanosieno nopyuenis Yxkpainoio mixcnapoonux 30606’ ssanv (wopm Kon-
senyii npo 3axucm npag JoouHI i 0CHOBONOJLONICHUX C60O00) NPU GUPTUENIT CNPAsU CYOOM, U HAOPATLO
UUNHHICTL, NOJLSA2AE 8 THIUII06ANHT MexaismMy 3a0esneuenis HaALeHCH020 Ma eheKmueozo 3axXucmy npas i
€60600 100U 8 KPUMIHALLHOMY NPOBAONCEHIH.

Kmouogi cioBa: kpuMiHaIbHUI TIpoliec; YKpaina; €BpOTelchbKuil Cy 1 3 PaB JIFOIMHI; TIPAKTHKA,;
POJIb.

Kananua H. I., xaunuiaT 0pUgandecKux HayK, Ipokypop KueBckoii MecTHOU npokyparypbt Ne 2,
Ykpauna, 1. Kues.
e-mail: inga kalancha@gmail.com ; ORCID 0000-0002-5246-7337

Poabp mpaBoBbix akToB EBpomeiickoro cysa mo mpaBaM YeslOBeKa B YTOJIOBHOM IIpolecce
Yxpaunbt

B cmamve uccredosana poav npasosvix axmos Eeponetickozo cyda no npasam uerosexa (ECITY)
8 yeonosrom npoyecce Yxpaunvl. Ocyuecmenet anaius HauUOHAIOHbIX U MEHCOYHAPOOHDIX HOPMAMUE-
HO-NPABOGHIX AKMOB, 4 MAKHCE NOSUUUTL YUEHBLY, N0 PE3YILMAMAM KOMOPO20 ONPedeieHa HeoOX00UMOCTIb
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npumensmo mepmun <npaxmuxa Eeponeiickozo cyda no npasam uenosexas 0iisi 0003HAUEHUS MACCUBA
npasosvix axmog ECIIY, ucnonv3yemvlx Kax uCmouHux y20108H020 NPOUECCYaivbiozo npasa Ykpaunol.
Ob6ocnosano, umo pewenue ECIIY, ¢ xomopom ycmanosieno napyuenue Ypauno MeicoynapoOHvix
obszamenvcms (nopm Konsenyuu o sauwume npas uenogexa u 0CHOBHbIX ¢600600) npu peuwienuu oeid
CyOoM, KOMopoe HadPao CULY, UMeem OYaIUCTIUUECKYI0 NPABOBYIO NPUPOOY: € 0OHOU CMOPOHbL, ACAAEMCSL
10pUOUUECKUM AKMOM, KOMOPbLL 0aem OCHOB8AHUS 0lisi NEPECMOMPA Y20l068H020 0ead N0 UCKIIOUUMEND-
HOIM 00CMOSIMENbCMBAM, d ¢ OPY20Ti — NOMEHUUAILHO ABIAeMCst cocmasholl wacmoio npaxmuku ECITY.
Coenan 6v1600, wmo porw npaxmuxu ECITY 6 yzonoenom npoyecce Ypauivl 3axuouaemcs: 6 06ecneuenuu
8EPX0BEHCMBA NPABA U 3AKOHHOCU 8 YZ0JI08HOM npoussoocmee. Ykasarno, umo poav pewenus ECIIY,
8 KOMOPOM YCMAHOBIEHO HapyuweHue YKpaurot mencoynapoonvix obsizamenvcms (Hopm Kowsenuuu o
3auume nPag wer08eKa i OCHOBHLIY c60000) Npu pewenuu deia cyoom, Komopoe Habparo Culy 3aKuoua-
emcs 6 UHUUUUPOBAHUY MEXAHUSMA 0becneuenus Hadaexcauet u d(hPexmusnoi 3auumot npag u o600
UeN0BEKA 8 Y2O0NI0BHOM NPOU3BOOCTEE.

KiioueBslie cioBa: yrosoBHBIN Mpoliecc; YKkpanta; EBponeficknii cy/ o TpaBaM 4eIoBeKa; pak-
THKA; POJIb.

Bcemyn. B ymoBax TpuBaoodoro pechOpMyBaHHS KPUMIHAIBHOI IOCTHUIIT YKpaiHN
II0/I0 BIIPOBA/KEHHSI €BPOIEHCHKIX CTAHAAPTIB 3a6e3MeYeHHs] BEPXOBEHCTBA ITpaBa
Ta 3aKOHHOCTI BU3HAUYeHHs poJii nmpaBoBux akTiB €CILJI y kpuminasipHOMY TIpOIieci
Ykpainu € akTyaJbHUM $IK JIJI1 HAyKW KPUMiHAJIbHOTO IIPOIiecy, Tak 1 /11 IPaKTUKU
MTPaBO3aCTOCYBAHHS.

Ananiz ocmannix docnioxncenv i nyéaiKayii iMOCTPYE 3HAYHY KiJIbKICTh Hay-
KOBUX TIpallb 3a JIOCTI/IKYBaHOO Ta cyMikHumu Temamu. /lismpricts €CILJI, iioro
pillleHHd Ta TPAKTUKA € MPEIMETOM JIMCEPTAIliNHUX JIOCIPKEHb TaKUX YKPATHChKUX
Buenux sk: B. A. Kanycruncekuii (V. A. Kapustynskyi) (2006) [18], B. II. Kono-
uerko (V. P. Kononenko) (2009) [20], C. M. Bemiuyk (S. M. Velichuk) (2014) [14],
TaKOXK JIJaHy TeMy BUCBITJIOBATIM Yy CBOIX HaykKoBux nociimkerusx: O. B. KosicHuk
(0. V. Kolisnyk) (2008) [19], O. B. Koncranruii (O. V. Konstantyi) (2012) [21],
H. €. bmaxiscobka (N. Ye. Blazhivska) (2018) [10], K. IO. Casuenko (K. Yu. Savchenko)
(2019) [23] Ta inmi Bueni. CyzoBoMy TpeIe/IeHTy SK JKepery KPUMiHATbHO-TTPOTIECY -
QJIBHOTO TIpaBa MPHCBSTUB juceprartiiine gocsimkents /1. B. Kyxuiok (D. V. Kukhniuk)
(2008) [22]. 3 npuitaartam y 2012 p. yunroro KpuminamabHOTO MpoTeCyasbHOTO
kojiekcy Yrpaiau [4] (mami — KIIK Ykpaian) pons €CILJI y kpumiHaIbHOMY TTPO-
meci Ykpainu #Habymra HoBoro smicry. IIpaktuky ta pimennas €CIIJI gk mxepeno
KPUMiHAJTBHOTO TIPOIlecyaJbHOTo mpaBa Ykpainu B cBiT/i ynHHoro KIIK Ykpainu
nocaipkysann y coix maucepramnisix: C. 10. Byrenko (S. Yu. Butenko) (2014) [11],
B. I. ¥Bapos (V. H. Uvarov) (2014) [26], vactkoBo — B. I. 3aBuznsik (V. I. Zavydniak)
(2019) [15], a Takosx B. /1. IOpummmmn (V. D. Yurchyshyn), B. B. Kopon (V. V. Korol)
(2013) [27], A. JI. Bacunenxo (D. L. Vasylenko) (2016) [13], B. M. Teprumsux
(V. M. Tertyshnyk) (2016) [25], O. A. Bakyuxik (O. A. Vakulik ) (2017) [12] Ta inmui
BYEHI — B HAYKOBUX ITyOJIiKaIlisiX.

Memoro nanoi crtarti € BcTaHoBJeHHS poJii mpaBoBux aktiB €CILJI y kpumi-
HaJIbHOMY IIpolieci YKpaiHu.

Buxnao ocnoenozo mamepiany. Jlociipxents posi npasosux aktis €CILI y
KPUMiHQJIbHOMY IIpolieci YKpaiHu OIJIbHO PO3IIOYATH 3 aHAJi3y HalllOHAJIbHUX Ta
MI>KHAPOJHUX HOPMATHBHO-TIPABOBUX aKTiB.
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Y cr. 9 Koncrutytii Ykpainu BCTaHOBJIEHO, 1O MiKHAPO/IHI JOTOBOPH, IO
patudikoBani Bepxosnoio Pamoio Ykpainu (mami — BP Ykpainn), € gactunoto
HaIliOHAJIBHOTO 3aKOHOAaBcTBa YKpainu [1, ¢. 1]. OqHuM 3 TakuX MiKHApOTHUX
noroBopiB € KoHBeHIlis Ipo 3aXUCT MpaB JIIOAUHNA 1 OCHOBOIIOJIOKHUX CBOOOJ Bij
4 mucromama 1950 p. (mami — K3IIJI). Takox 4. 4 ct. 55 Koncruryiiii Ykpainu
BM3HAYEHO, IO IICJIS BUKOPUCTAHHS BCiX HaI[iOHAJBHUX 3aC00iB IOPUIUYHOTO
3aXUCTY KOKEH Ma€ IPaBO 3BEPTATUCS 3a 3aXMCTOM CBOIX IpaB i ¢cBOOO/ 0 Bi/IO-
BIZIHUX MIKHAPOIHUX CYJIOBUX YCTaHOB, YIEHOM ab0 YYaCHUKOM SIKMX € YKpaiHa,
3okpema 10 €CILJI.

3rigno 3 u. 1 cr. 46 K3ILJI pepskaBu-ydacHuili 3000B’13YI0ThCSI BUKOHYBATH
pimennst €ECILJT y Oyab-gKuX crpaBax, B IKUX BOHM € cropoHamu [3, c. 1].

Biznerncbka KoHBeHIisT PO MPaBO MisKHAPOAHUX M0T0BOPIB Bix 23.05.1969 p., 110
Habpasa ynHHOCTI 1711 Yipainu 13.06.1986 p. (nasi — BizeHcbka KoHBeHILsT), Hagae
K3IIJI mogaTkoBOrO 3MicTy JIJIsT HAI[IOHAJTBLHOTO 3aKOHOAaBCTBA. Bifmosiano o 4. 2
ct. 31 BizieHCchKOi KOHBEHIIIT /71 IJIeH TIYMaueHHsT JJOTOBOPY KOHTEKCT OXOTLITIOE:
a) BCSKY YTOJly, IO CTOCYETHCS JIOTOBOPY Ta SIKOI JOCATHYTO MiX yciMa yYaCHUKaMU
y 3B’SI3KY 3 YKJIQJI€HHSIM JIOTOBOPY; b) BCAKMIT TOKYMEHT, 110 CKJIAJCHUN OXHUM abo
KiJIbKOMa yYaCHUKAMU y 3B’SI3KYy 3 YKJIQJIEHHSIM JIOTOBOPY Ta NPUUHATUN THIITUMU
YIACHUKAMHU K JIOKYMEHT, M0 CTOCYETHCS JOTOBOPY. 3Ti/iH0 3 4. 3 cT. 31 Binencokoi
KOHBEHIIii Pa30M 3 KOHTEKCTOM YPaxXOBYIOThCS: a) BCSIKA HACTYITHA Yrofa MiK ydac-
HUKAMU TI0/I0 TIyMadeHHsT JIOTOBOPY abo 3aCTOCYBaHHSI OTO MOJIOKEHD; b) HacTyIHa
IIPpaKTUKa 3aCTOCYBAHHS JIOTOBOPY, 1[0 BCTAHOBJIIOE YTO/y YYACHUKIB 1[0/I0 HOTO
Tiaymauents |2, c. 1]. Tesu «1oKyMeHT, 1110 cTocy€eThest 1oroBopy» (1. «<b» 4. 2 ct. 31)
Ta «IIPaKTHKa 3aCTOCYBaHHs H0TOBOPY» (1. «b» u. 3 c1. 31) BigeHchkoi KOHBeHIIil
criBBifiHOCHI 3 KaTteropigmu «pineHHs €CILJI» ta «mpaktuka €CIILJI» BinmosimaHO.

Bignosizno no 1. 1 3akony Ykpainu «IIpo patudikamito Korsenttii mpo 3axuct
paB JIOJAWHU i OCHOBOMOJIOKHNX ¢B0O01 1950 p., [Teprmoro mpoTokory Ta mpoTOKO-
aiB Ne 2, 4, 7 ta 11 no Kongenttii» Bix 17.07.1997 p., Ykpaina moBHiCTIO BU3HAE [Ii10
crarti 46 K3TLJI Ha cBOiil TepuTopii 111010 BU3HAHHS 000B’I3KOBOIO i 6€3 YKJIaIeHHsI
crertianbHoi yroau fopucaukitiio €CIIJI B ycix nmuTaHHAX, 1O CTOCYIOTBCSA TJIyMa-
yennsd i 3acrocyBannst K3ILJI [6, c. 1].

Y cr. 17 3akony Ykpainu «IIpo BukoHaHHS pillieHb Ta 3aCTOCYBAaHHS MMPAKTUKN
€sporieiicbkoro cyay 3 npas goauauy Bif 23.02.2006 p. 3a3HaveHo, 1110 Cy/H 3aCTO-
coBy1oTh 1ipu poariszi cripaB K3I1JI Ta npaktuky €CILJI Ta €Bpornelicbkoi Komicii
3 TIpaB JIOJIMHM SIK JKepeJio pasa [, ¢. 1].

Y a6s. 2 1. 2 nocranosu ILrenymy Bepxosaoro Cyay Ykpainu (gami — BCY)
Ne 1 Bix 27.02.2009 p. [8, c. 1] Ta a63. 1 1. 12 mocranosu [Lrerymy BCY Ne 14 Bin
18.12.2009 p. [7, c. 1] 3a3nauaeTbca npo K3ILJI ta pimenna €CILI gk mxeperno
Ipasa.

[Hopsan 3 Busnavennsim npaBoBux akTiB €CILJI mxepenom npasa BCY panirie,
y pimensi Big 14.07.2005 p., Hajlae po3mupeHe TIyMadyeHHs JOCTiZKYBAaHOTO HAMU
NUTauHd, 3a3nadaioun, 1mo pimenas €CILJI, akumMu HaIAI0ThCS TJYMavYeHHS Ta
mpakTukKa 3actocyBanHs mnoJsoxkerb K3IIJI, € ¢popmoro mperiesieHTHOTO TTpaBa, IO
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posmmupioe HopMaTuHuil 06csr K3TIJI, BCTaHOBIIOIOYHM HOBI 3araibBHOOG0B SI3KOBI
npasuia [9, c. 1].

Y xkpuminampHOMY Tipotieci Ykpaiau mpaBosi aktu €CILJI 3nalimim HamexxHe
HOPMAaTHUBHE PETYJIOBAHHS y Tay3eBoMYy KOAM(DiKOBAHOMY aKTi 3 BIPOBA/KEHHIM
y 2012 p. ynanoro KIIK Ykpainn. 3rigHo 3 4. 2 cr. 8 KIIK Ykpainu npuninm Bep-
XOBEHCTBA TIPaBa y KPUMiHAJbHOMY TIPOBA/KEHHI 3aCTOCOBYETHCS 3 YPaXyBaHHIM
npaktuku €CIIJI. Bignosigno no 4. 5 c1. 9 KIIK Ykpainu kpuminaiabHe 1mpoiiecy-
aJbHe 3aKOHO/IABCTBO YKPAiHM 3aCTOCOBYETHC 3 ypaxyBaHHsAM mpaktukn €CILJI
[4, c. 1]. ¥ KIIK Ykpainu y KOHTEKCTi JOTPUMaHHS 3acajl BEPXOBEHCTBA [IpaBa Ta
3aKOHHOCTI 3aCTOCOBaHO MOHATTS «IpakTuka €CILI».

HaykoBIli 3arajiom BUCJIOBIIOIOTh TOTOXKHY 3 3aKOHOJABIIEM TO3UIIIIO 111010
Bu3HavyeHHs npaBoBux akTiB €CCIIJI mxepesom npasa. [Ipu mmboMy crioctepiraerbes
TLTIOPaJi3M IYMOK SIK TIOJI0 TMOHSTIMHOTO amapary, Tak i 10JI0 TPaBOBOI TPUPOIN
akriB €CILJI. O. B. Koxicauk (O. V. Kolisnyk) (2008) Bkasye, 1110 HaiioHaJIbHi Cyan
ITi/1 Yac 3/1iiCHEeHHS CY/IOYMHCTBA TIOBUHHI nocusatucst Ha BucHoBkU C€CILJI gk Ha
6esnocepenne jkepeso npasa [19, c. 48]. O. B. Kouncrantuii (O. V. Konstantyi)
(2012) 3aznauae, no npaktuky €CILJI moxHa BBaxkaTn odiriitHoo ¢hopMoio iHTep-
rpeTtaitii OCHOBHUX (HEBiIUYKyBaHWX ) MPaB KOXKHOI JIIOJUHU, 3aKPITIJIEHUX i TapaHTO-
Barux K3ILJI, ska € acTUHOIO HAIlIOHATTBHOTO 3aKOHO/IABCTBA, Ta, Y 3B'SI3KY 3 ITUM, €
JUKepesioM 3aKOHOIaBYOTO MTPABOBOTO PETYJIOBAHHS i IPABO3aCTOCYBAHHS B YKpaiHi
[21, c. 34]. H. €. Braxiscpka (N. Ye. Blazhivska) (2018) npurpumyersest Tiei Touxu
3o0py, 3rizHo 3 skoio pimenHdg €CILI e mkepesom npaBa. BaxauBum apryMeHTOM
Ha KOPHUCTD ITi€] TTO3UIlIl BUCTYIIAE Te, 1110 PillleHHSM TPUTAaMaHHI O3HAKM JKepesa
npasa, a came: 1) 3araJpHuil xapakrep; 2) 060B’I3KOBUI Xapakrtep; 3) BOJIOMIHHSI
fopunnunoio cuoio |10, c. 134]. K. I0. Casuenko (K. Yu. Savchenko) (2019) mpu-
XOJIUTh JI0 BUCHOBKY, IO Cy/IoBUH TipetiesieHT y BurJisizi pitmenb CCILJI € mxepenom
npaBa yepes mianucaHud ta patudikaiiio Ykpainowo K3ILIT [23, c¢. 143].

B Hayii kpuMiHaJIBHOTO TIpollecy YKpaiHU BUEHi TAKOXK JOTPUMYIOTHCS TTO3U-
mii moo Bu3Hanus npaBoBux akTiB €CIIJI mxepenom mpasa. B. /. IOpunimmin
(V. D. Yurchyshyn) Ta B.B. Kopous (V. V. Korol) (2013) BBaxaioTs, 1110 IPaKTUKY
E€CIIJI crip posriigaaTh Sk JIZKepeso KpUMiHAJIBHOTO MTPOTIECYaJbHOTO TTpaBa YKpa-
inm |27, c. 76]. 1. JI. Bacumenko (D. L. Vasylenko) (2016) BBaskae, 1o pimmerst
€CIJT gk inctpymenT TaymadeHHs 3micty K3IIJI € HaazBuuaiitHO BaKJIUBUMU
JUKepesIaMi KpUMIiHATIBHOTO TIPOoTlecyabHOTO mpaBa Ykpainu [13, ¢. 315]. B. M. Tep-
tumauk (V. M. Tertyshnyk) (2016) 3asnauae, mo mperenentna npaktuka €CIIJI
CTa€ BAXJIMBUM J[KEPEJIOM KPUMiHAIbHO-ITPOIlECYaJbHOTO TpaBa YKpainu [25, c. 8.
O. A. Bakymik (O. A. Vakulik) (2017) nepexonanuti, mo npakruky €CILJI cix pos-
TJISIIATH K JPKePesio KPUMIHAJIBbHOTO TIPollecyaibHOTO TipaBa Ykpainu [12, c. 198].
B. I. 3aBugusk (V. I. Zavydniak) (2019) Bkasye, o pimenssi, yxsaneni €CILII,
CTaJIA TIpeTie/IeHTHUMA T O(iIliitHO BU3HAHUMU JIPKEpPeJIaMi HaIliOHAJbHOTO TpaBa
Ykpainu [15, c. 13].

3 ypaxyBaHHSM BU3HaueHOTO B cT. 17 3akony Ykpainm «lIpo Bukonanus
pillleHb Ta 3aCTOCYBAaHHS MPAKTUKU €BPOMENHCHKOTO CyAY 3 TpaB JIOIUHU» Bi
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23.02.2006 p., a Takox B 4. 2 cT. 8 Ta 4. 5 c¢1. 9 KIIK Ykpainu nousriitHoro arma-
paTy Ta HOPMATHBHMX IPUIIMCIB, a TAKOXK 3 ypaxyBaHHAM IO3UIIIl HAyKOBIIiB
]I 03HaueHHs MacuBy npaBoBux aktiB €CILJI, 1o 3acTOCOBYIOTHCA SIK JIXKEPETO
KPUMIHAJIBLHOTO TIPOIECYaTbHOTO TIpaBa YKpainu, HeoOXiIHO 3aCTOCOBYBATH TEPMiH
«ampaktuka €CIIJI». Ilix ocTanHiM HEOOXiHO PO3YMITH MEBHUI MacUB IPABOBUX
aktiB CCIIJI ta €Bpornelicbkoi KoMicii 3 npaB JoJAuHu. BojgHouyac el TepMiH
norpebye J0AaTKOBOrO AOCAIKEeHHs 111 (popMyBaHHs BiAmOBiAHOI mediHimii Ta
BU3HAYEHHS 11 00CATY.

Ha wmicnie npaktuxku €CILJT y cucrtemi jpxepest KpUMiHAIBHOTO TTPOIECYTbHOTO
npaBa Bkasye 4. 4 ct. 9 KIIK Ykpainwm, jie Bu3Haueno, 1mo y pasi gkio nopmu KITK
Vkpainu cynepedatb MiKHapOAHOMY JOTOBOPY, 3rojia Ha 000B’SI3KOBICTh SIKOTO
HasaHna BP Ykpainu, 3acTOCOBYIOTHCS TMOJIOKEHHS BiIIIOBIIHOTO MiXXHAPOJIHOTO
noroBopy Ykpaiuu [4, c. 1], a takox 1. «<b» 4. 3 c1. 31 BizeHcbkoi KOHBEHTII 111010
BpaxyBaHHS MOPA/ 3 KOHTEKCTOM TTPAKTUKK 3aCTOCYBAHHS MiKHAPOAHOTO I0TOBOPY
[2, c. 1], To6TO pakTkn €CIIJI. TakuM 4rHOM, y CUCTEMI JKepes KPUMiHATbHOTO
mpoitecyanbHoro mpasa npaktuka €CIIJI 3a cBo€0 TOpUANTHOO CUJIO0 € HUKYOIO
Bin Koncrutryiii Ykpainu, ajge BUIIOIO Bijl HaIlioHAJAbHUX 3akoHiB [16, c. 24], Ta
ii, sk caymHo 3asnavaiorh B. J[. IOpummun (V. D. Yurchyshyn), B. B. Kopoub
(V. V. Korol) (2013) ta O. A. Bakynik (O. A. Vakulik) (2017), Heob6xigHO po3mi-
CTUTH TICJISA MIKHAPOIHUX JIOTOBOPIB, 3ro[y Ha 0OOB’SI3KOBICTh SIKUX HajaHO BP
Ykpainu [27, c. 76;12, c. 198].

Y cBoto uepry 6Gesrnocepesntio posb npakTuku €CILJI B kpuMiHaIbHOMY MTPOTIEC
YkpaiHu BapTO BU3HAUMTH 4epe3 MPU3MY 3arajJibHUX 3acaji KPUMiHAJIbHOIO 1TPOBa-
JUKEHHsT, IpU po3’sicHenHi akux y 4. 2 ¢T. 8, 4. 5 ¢1. 9 KITK Ykpainu BusHaueHo mpo
3actocyBanHg npaktuku C€CIIJI y kpuMiHaibHOMY TTPOBA/KeHHI. Taknum 4nHOM,
pouib npaktuku €CIIJI B KpuMiHaJabHOMY IIpolieci YKpainu moJsrae y 3abesnedeHi
BEPXOBEHCTBA TPaBa Ta 3aKOHHOCTI B KPUMIHATLHOMY TTPOBAJIKEHHI Ta peasli3yeThbCd
nssxoM 3actocyBanHg nipaktukn €CILJI gk pkepesna mpasa.

[Ipomorxyioun nocriimkents posi npaBoBux aktiB €CILJI B KpuminajibHOMY
mpoiieci Ykpainu, BapTo 3BepHYTH yBary, 1o Jinreictuynuii anamiz KIIK Ykpainu
LJIOCTPYE BiJICYTHICTh y HbOMY cyioBocnionyuents «pimennsi €CILJI». Bognouac y
m. 2 4. 3 c1. 459 KIIK Ykpainu BU3HaYeHO HOPMATUBHY KOHCTPYKITIO «BCTAaHOBJICHHS
MI>KHAPO/IHOIO CY/IOBOIO YCTAHOBOIO, IOPUCAMKILS SIKOI BU3HAHA YKpaiHOIO, 1IOPY-
IIEeHHST YKPaATHOIO MisKHAPOIHUX 3000B’s13aHb IIPU BUPIIIEHH] aHOI CIIPaBH CYAI0M»
(mami — BcranoBientnss MCY mopymieHHsT YKpaiHOIO MisKHAPOAHUX 3000B’sI3aHD),
110 3acTocoBHO 710 pinenb €CILJI, yxBamenux 3a ckapraMu IpoTu YKpainu, SKUMHI
BCTAHOBJEHO TOpyIeHHs Ykpainoto HopMm K3ILJI (Jlus. puc. 1).

Yceranosientnss MCY nopymieHHst YKpaiHOO MiKHapoIHUX 3000B’s13aHb, 110
BusHauene 1. 2 4. 3 ct. 459 KIIK Ykpaiuu, € oxaniero 3 migcraB A 3iliCHEHHS
KPUMIHAJIBHOTO MPOBAKEHHS 3a BUKAOYHUMEU obctaBunamu (1o 03.10.2017 —
neperJisiny cyznoBoro pimmentust BCY, Bianosiano 1o 1. 4 4. 1 c1. 445 KITK Ykpainn)
[4, c. 1].
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D ~ Pienna €CIUI (Bei)
[T - ripaxruxa €CILY

% — Pimennsn €CII y cnpasax 3a
ckapramu nporu Ykpaiuu (Bci)

| = Pimennsa €CIJ1 y AKHX BCTAHOBICHO
 NOPYIICHHS YKPATHOIO MiKHAPOIHNX
30008 a3anb (Hopm K3I1JT) npu
BUPILWIEHHI CNPaB CYA0M, 10 Habpaau
YHHHICTH

Puc. 1. ¥YmoBHa Bigyasisanisg criBsijHoleHHs KaTeropii «mpaktuka €CILJI» 3
CYMIKHUMU KaTeropisiMu

Takum unnaOM, pittenrss €CILJI, y 9kux BCTaHOBJIEHO TOPYIIEHHS YKpaiHOO
MiskHapoaHUX 3000B’s13aHb (HopMm K3IIJI) mpu BupimieHHi cpaBu CyI0M, IO
Habpaso YMHHICTh, € MiJCTABOIO JJIs iHIIlifOBAaHHS KPUMiHAJbHOI IIPOIECyaib-
HOI TIPOTIEYPH 3 TEPETJISAAY CYA0BOTO PillleHHs 3a BUKIIOYHUME 0OCTaBHHAMU
([IuB. puc. 2), a TOMy Ma€ NpAMUI TPollecyaJbHUI BIJIUB Ha PyX KOHKPETHOTO
KPUMIHAJIbHOTO TPOBA/KEeHHS (1JITOCTPYIOUM MPABO3ACTOCOBHUI XapakTep Ili€i
kareropii pimenp €CILJI) Ta BUKOHYE POJIb iHINIIOBAaHHS MeXaHi3My 3a6e3redeHHsT
HAJIEKHOTO Ta e(heKTUBHOTO 3aXKMCTy TPaB i CBOOOJ JIOAMHN B KPUMiHATLHOMY
MTPOBA/IPKEHHI.

Puncsss CCTUT s maes NPOBATECHNR 12 > obc
?:;:::m;f : Ab0 BINCTIGTIN o Bukonanus
mr::':;mk:m 5 oficrammnanin llwm:\lll A BTN anunavn chIOBI‘IK ])il.l.leHb
0 MG TR é 24 er 499 KK Yigquinm
§_ nposaaxenns 8 €CILJI
£ 4
5 vnponm'ennn B eyl Kacauiiinor incranuiv .
a O
Jlocynose i NPoBALKEHNA B Y1 aneasuiiinol incranuil
poscaiayBanus @} ; -
e r———t, NPOBALRCHNIA B CY1i nepuof incranuiv

Puc. 2. Bigyamnizaltig anroputmy ctajiiii KpUMiHaJIbHOTO TTPOBA/KEHHS

3 migcra BeranoBenust MCY mopyiieHHst YKpaiHoo MiKHApOIHUX 3000B’s1-
3aHb y nepiox 3 2012 p. xo I miBpivusg 2020 p. y KpuMiHAJIBHUX CIIPaBax CKaco-
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BaHo 20 cyzoBux pimens: B 2012 p. — 1 (10%1*), y 2013 p. — He CKacOBYBAJINCh,
B 2014 p. — 1 (9,1%*), y 2015 p. — 5 (25%™*), B 2016 p. — He cKAacOByBaJuCh
[17, c. 36], y 2017 p. — 3 (30%2**) [28, c. 20], B 2018 p. — 4 (100%**) [29, c. 3],
y 2019 p. — 3 (75%**) |30, c. 3], B I miBpiuui 2020 p. — 3 (100%**) [31, c. 3].

Bonnouac pocmimxysana kateropis pinierb €CILJI y yacTuHi, 1m0 BiAmoBizao0Th
Kputepism st BigHecenns: po npaktuku €CILJI sk mKepesa mpaBa, € 11 CKJIano-
Boto (/luB. puc. 1) Ta MOKe 3aCTOCOBYBATHCS B KOHTEKCTI 4. 2 cT. §, u. 5 ¢T. 9 KIIK
Yikpaiau. Otsxe, pitenns: CCILJI, B ikoMy BCTAHOBJIEHO TIOPYIIIEHHS YKPATHO MiXK-
HapoaHuX 30008’st3aHb (HopM K3ILJI) npu BupillleHHI cripaBy CyIOM, 110 Habpaio
YUHHICTH, MAE YaJiCTUYHY [TPABOBY MPUPOJLY: 3 OMHOTO GOKY, € IOPUIMUHUM aKTOM,
[0 HA/IAE MiJCTABU JJIs TIEPETJISYy KPUMiHATBHOI CIIPaBU 32 BUHSATKOBUMK 00CTa-
BUHAMH, a 3 iHIIOTO — MOTEHITIITHO € ckJazoBoio pakTuku €CILJI.

Bucnosxu. llpaBosi aktu €CIIJI B kpuMiHaJbHOMY TIpoTieci YKpainu Ipe/-
crapyieno y surysai npaktukn €CILJI gk akepena KpUMiHAJIBHOTO MTPOIIECYATbHOTO
npaBa Ykpainu, a Takoxx y Burisi pimenb €CILI, y akrx BCTaHOBJIEHO TIOPYIIIEHHS
Yipainoro MixHapoaHux 30008’s3aub (Hopm K3ILJT) mpu BuUpIilIeHH] CIIPaB CYIOM,
110 HaOpau YMHHICTH, SIK CKJIAI0BOI KPUMIHAIBLHOTO MPOBAJKEHHS. 3a pe3yJibra-
TaMU JIJAHOTO JIOCTi/IKeHHs BCTaHOBJIeHO poJib mpaktuku €CILJI B kpumiHaibHOMY
mporeci YKkpaitu, mo moJsrae y 3ade3neueHHi BEpXOBEHCTBA MpaBa Ta 3aKOHHOCTI
B KPpUMIHAJTBbHOMY NpOBajiKeHHI. Takox 3’gcoBano posb pinenusa €CILI, y akomy
BCTAHOBJIEHO TIOPYIIEHHsST YKpaiHOwO MiskHApoaHuX 30008 st3atb (Hopm K3TIJT) npu
BUPIIIIEHH] CIIPaB CyIOM, 110 HaGpaJo YMHHICTD, IO MOJATAE B iHII[IFOBaHHI Mexa-
Hi3My 3abe31edeHHsT HaleKHOTO Ta e)eKTUBHOTO 3aXUCTY MPaB i CBOOO JTIOANHY B
KPUMiHQJIbHOMY ITPOBA/I>KEHHI.
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Cyne6Hasi 6aJUIMCTUKA B CUCTEME KPUMHUHAIMCTUYECKUX 3HAHUIN

Paccmompenvt Ouckyccuonivle 60npocol OMHOCUMENbHO Mecma Cyoebnoll GaltucmuKy Kax pas-
0ena KpUMUNATUCTUYECKOL MEXHUKU 8 COBPEMENTOLL cUucmeme Kpumunamucmuveckux snanuti. Oceeuyenovt
nPeonoNceHUs. YUeHbIX 0 CO30AHUU OMOCTLHOT KPUMUHATUCTIUYECKOTL MeopUuL, 6 Komopoil 0bseduiervl
SHANUSA NO KPUMUNATUCTIUYECKOMY UCCLe006AHUI0 OZHECTIPENLHO20 OPYICUSL, XOIOOH020 OPYICUS U 63PbLE-
Holx yempoticms. Packpoimvt npeonojcenus yuenvix ommoCumenrsino HA36anus maxot meopuu: <opy-
HCUCOCTUKMUKA>, <OPYICUCCEOCHUE>, <KDUMUNALUCTIULECKOE OPYNCUCEEOCHUE>, <KPUMUNATUCTIUYCCKASL
apmonozus>. Paccmompennt 603MONCHOCIU NPUMENEHUS. KDUMUNALUCTIUYECKUX 3HANUL NPU NPOGEOeHUU
IKCNEPMU3DL OPYICUSL, CLeD08 U 00CMOAMENbCME €20 NpuMenenus. 6 npedeiax cyoednot 6arIucmuxiL.

KiroueBbie coBa: Ga/IMCTHKA; OPY/KUEBEACHNE; MACHTU(MOUKAIIS OPY/KUS; KPUMAHATUCTHYC-
CKWe 3HaHUS; HayKa KPUMUHATUCTHKA; CUCTEMa KPUMUHATMCTUKY; cyeOHast GalnCTUKa; 9KCTIepTH3a
OPYIKUSL.

ITocmanoexa npoonemu i akmyaavuicmos memu. KpumiHamicTHuHi 3HAHHS
€ NIEBHOIO CHUCTEMOIO, 1110 Ma€ JAMHAMIYHMI XapakTep. JK CAylIHO 3a3HAYAIOTh
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I. I. Korytuu (I. I. Kogutich) ta B. T. Hop (V. T. Nor), kpuminamicTuuti
3HAHHS € CYKYIHICTIO BiJIOMOCTEH, 1[0 HAKOIMYeHI KPUMiHATICTUKOIO, SIKi BOHA
3aCTOCOBYE Y KpuMiHAIbHOMY cynounHcTBi [1, ¢. 14—18]. Ak Bimomo, opmyBanHs
KPUMIHATICTUIHOI HAYKM Ta ii PO3IIIB BiIOYBAETHCS MIJITXOM BUKOPUCTAHHS 3HAHD
Pi3HMX HayK i IPUCTOCYBAHHS iX OCSATHEHb JJIs1 KPUMiHAJIbHOTO cynounHcrsa. e
CTOCYETHCS 1 Cy0BOI OAMCTUKM — PO3/LAY KPUMiHATICTUYHOI TexHikr., OcTaHHiM
4acoOM € TEHJIEHIlIT PO3IUPEHOTO TIyMadeHHsT CyaoBol Oamictuku [2, c. 231-241].
Y KpuMiHATICTUYHINA JiTepaTypi € pi3Hi TOUKMU 30pPy HA CTPYKTYPY 3HAHb CY/0BOI
Gamictuku. € aymMKa, IO ChOTOAHI BUCBITJIEHHS TPobJIeM BOTHeNa bHOI 36poi
y Mexkax Temu «CymoBa OasicTuKa» € 3acTapiiuM MiAX0M0M, SIKHH HeoOXiIHO
sminoBaTu [3, ¢. 94]. TIponoHyOThCs 3MiHM 3MIiCTY «CyZ0BOI OGATICTUKU» SIK
PO3/ILTY KPUMIHATICTUYHOI TEXHIKU 1 CTBOPEHHSI OKPEMO1 KPUMIHAJIICTUUHOI Teopil
«30pPOE3HABCTBAY, «30POENECIKTUKIY, «<KPUMIHAIICTUYHOT apMOJIOTii» TOIIO, @ TAKOXK
PO3IUPEHHST MK BUKOPUCTAHHS KPUMIHAIICTUYHUX 3HAHb TIPU TIPOBE/ICHHI Cy/10BO-
6aTiCTUIHUX JTOCTIIKEHb.

SIx BizOMO, T/ 9ac eKcrepTusn 36poi CYI0Bi €KCIEPTH KOPUCTYIOThCS TaHUMU
30BHIIIHOI i BHYTPIIIHOI GaMicTUKY, aepoarHaMiky, (hisHKH, MaTeMaTUKH [4], cymo-
BO-MeAnYHOI OGamicTuky, ximil Ta 6aratbox inmux. Ciiif ckazaTu, o OTOTOKHEHHS
30poi 3a ciiaMu Ha KyJISIX Ta TLIb3aX € OJHUM 31 CKJIAJHUX BUIB CYI0BO-OaIicTIy-
HUX JIOCJI/KeHDb [5]. A HAyKOBII TTePEKOHYIOTh, MO MEPCIeKTUBAMU JIJIsI CY/I0BOI
6aJIiCTUKY € HANpalfOBaHHS METOJUK JOCIIKEHHS CJI/IB, 0 BUHUKAIOTH TIPU
3aCTOCYBaHHI HOBUX 3pa3KiB 36poi [6, c. 174].

Ananiz ocmannix docaioxcers. ITutaHHs 100 CY4aCHOTO 3MICTY CyI0BOI Oasric-
TUKHU Ta 11 Miclle B CUCTeMi KPUMIHAMICTUYHUX 3HAHb PO3TJSAAATN Y CBOIX TPAISIX
B. B. Apemonkos (V. V. Areshonkov), P. C. Beakin (R. S. Belkin), A. A. Bensgkos
(A. A. Belyakov), B. B. Biptokos (V. V. Biryukov), I1. /I. Bireruyk (P. D. Bilenchuk),
l'anc I'poce (Hans Gross), A. B. Imenko (A. V. Ishchenko), B. B. Kosanenko
(V. V. Kovalenko), A. B. Kodanos (A. V. Kofanov), 10. Jlanuenosa (Y. Lantsedova),
d. Hosak (J. Novak), C. TToaimyxk (S. Polishchuk), O. ®@. Cyzssa (O. E Sulyava),
B. C. Hlanmosanosa (V. S. Shapovalova), B. 1O. Ilemniteko (V. Yu. Shepitko) ta in.
HesBaskaroun Ha yrMasty KiJIbKiCTh HAYKOBMX PO3POOOK i3 I1i€l mpobeMaTuKy, BOHA
il ;oci 3amuIaeTbest Auckyciiinowo. Memoro Haioi cTaTTi € aHari3 MPoOJeMHUX
MUTaHb, OB’ I3aHNUX 13 3MICTOM Cy/10BOI OasicTHKHU Ta ii MiciieM y cucTeMi KprMiHa-
JIICTUYHUX 3HAHb.

Buxnaodenns ocnosnozo mamepiany. Cynosa GamicTuKa € BiTHOCHO MOJIOIAM
posmizioMm Hayku KpuMminamictuku. IIpote mie y pobori Tanca I'pocca (Hans Gross)
MicThIacs TJIaBa <«BiZIOMOCTI TIPO 30pOI0», [Ie WIIOCS TIPO BOTHETIAIBHY, PisKydy i
KoJTtouy 36poio, 11 BUKOPHCTaHHS NMPW BYMHEHHi 37104nHiB |7, c. 515-573]. 3ragku
PO BUKOPUCTAHHA JaHUX OanicTHKU BigHocaThes 10 1912 p., koan B. Bansrasaps
(V. Balthazard) mocaimxyioun dhororpadii 60posa Ha Ky, sIKi YTBOPUJIKCS TIiC/IS
MOCTPIJIB, 3’CyBaB, MO Pi3ak, 3a JOMOMOTOIO SIKOTO BUTOTOBJISIOTh HAPI3W KaHATY
CTBOJIA, HE POOUTH IX TOTOKHUMH Y KOKHOMY eK3eMIuispi 36poi. I1i 6oposHu €
VHIKaJIbHUMHE Ta BiZ0OPAsKAIOTHCS SIK TIOJIOCH Ha BIACTPIISHUX KYJISX, IO 03BOJISIE
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BU3HAUYUTH, [0 JaHa KyJist BificTpisisina 3 i€l 36poi. ¥ 1932 p. Xecc Mesrep (Heess
Mezger) i Xacnaxep (Hasslacher) ony6aikysanu y «American Journal of Police
Science» aturac, mo mictuB (hoto 232 pizHUX caMO3aPSTHUX MICTOJETIB i3 300pasKeH-
HJIMU Ka3eHHOI YaCTUHM, MAPKYBaHHS Ta BUMipaM¥ MIUPUHM, HANIPSIMY 1 KyTa Hapi3iB
[8, c. 146—150]. PesyabraTul 1IuX AOCTIKEHD B MOAATBIIOMY BUKOPUCTOBYBAHCS
[IpU IOCJiIKEHH] CY/JOBUX /IOKa3iB.

Ha aymxy II. . Binenuyka (P. D. Bilenchuk) i §I. B. Kouaparbena
(Ya. V. Kondratiev), cygosa GanicTuka — Ile yMOBHA HasBa PO3JiLy KPUMiHAJIC-
TUYHOI TeXHIKW y BITUM3HSIHIN miTepaTypi, 1o chopMmyBaBcs Ha 1mo4aTky XX CT.
y paMKax CyJ0BOi MeIUIMHN i KpuMinamicTuku [9, c. 502]. A Tepmin «cynoBa Gaic-
TrKa»> OyJio 3amnporonosato y 1937 p. npod. B. @. Yepsakosum [10, c. 37]. Cymxosa
GaJricTHKa BUKOPUCTOBYE JIaHi BifiChKOBUX apTUIEPIHCHKUX HAYK PO BOTHENAIbHY
30poI0 Ta il KOHCTPYKTHBHI 0COOJIMBOCTI, IPUHIUIIN [ii, TEOPETUYHI [TOJIOKEHHS
BHYTPINIHBOI i 30BHINHBOI Oamictuku. I1i gani cymoBa OamicTUKa 3aCTOCOBYE st
BUPIIIEHHS 3aB/IaHb, 1[0 BUHUKAIOTH TIPU PO3CITilyBaHHI 3704nHiB. [lo BuieHHS
ii B OKpeMy rajy3b KpUMIHAJICTUYHOT TEXHIKU JaHi Cy/0BOI GaiCTUKKM MiCTHUINCS
B OKPEMUX PO3/IijIaX KPUMIHATICTUKY 1 CY/IOBOI MeAMIIMHU. BUOKpeMJIeHHS Cy10BO1
GaJiCTUKKM B OKpPEMY Trajy3b KPUMIHAJICTUYHOI TEXHIKU HOB’SIBYEThCS 13 BUKOPUC-
TaHHSIM METOJiB KPUMIHAMICTUYHOI ileHTUgiKaIlii i mosoKeHb KPUMiHATICTUIHOT
Tpacosorii [11, c. 3-6].

Sk 3asnauyae . Hosak (J. Novak), octaHHIM 4acoMm MPOIOHYETHCST MOEMHATH
BiZIOKpeMJIEH] y KPUMIHATICTHUIN PO3AIIN «Cyq0Ba OalicTHKa», «KPUMIHATICTHYHE
JOCJIIIKEHHST XOJIOAHOI 306p0i», «KpUMIHAMICTHYHE JOCIIKEHHs BUOYXOBUX IIPH-
CTPOIB B OZIHOMY pO3jiJi «30po€3HaBcTBO». Ha mepexkoHaHHsI HayKOBIIsI, Ha3Ba
PO3IITY KPUMIHAMICTUKY «CyaoBa (KpuUMiHAmicTH9YHA) OamicTiKa» He BiAMOBimAE
Cy4acHOMY TpeaMeTy JOCHiKeHb. JomibHO po3/ijy HAa3BaTU «KPUMiHAIICTUYHE
JIOCJTIZKEHHST BOTHETAJIbHOT 30poi, boenpuIiacis /10 Hei Ta cJIijiiB iX 3acTocyBaHHS» i
SIK CKJIQJIOBHIA €JIEMEHT «KPUMIiHATICTHYHOTO 30POE3HABCTBAY, 1 SIK OKPEMUIT PO3/IiJT
KpuMiHamicTuunol TexHiku [12, ¢. 93-94]. Takox y KpuMiHaymicTU4Hil JiTeparypi
€ TIPOMO3HUILT PO HEOOXiAHICTD PO3pOOIEHHS, (HOPMYBAaHHS HOBOI Ha3BH OKPEMOI
migranysi KpuMiHATICTUYHOI TEXHIKH, 110 A0CIiIKY€E 30poio, (hopMyBaHHS BiIOBI/I-
HOTO MOHATIMHOTO 1 TepMminonorivHoro amapary [13, c. 9]. Tak, B. C. [llanoBasosa
(V. S. Shapovalova) npononye y kpumiHamicTuili po3poOUTH OKpeMe BYCHHS —
«306poEeNiKTUKY». 30KpeMa, aBTOPKOIO BUJIIJIEHO Y JIAHOMY BUYEHHI OKpeMUid PO3-
JIJT — TaKTUKY BUJIYYEHHS 1 JOCHTIJPKEHHS CJi/[iB 3aCTOCYBAHHA <«KPUMIHAJBHOI»
30poi, a TAKOK PO3JLJ 100 METOAMKK PO3CJiyBaHHS 1 TIPOTU/IT OKPEMUM BUIaM
3JIOYUMHIB, SIK-OT: TEPOPUCTUYHI aKTH, BOUBCTBA, XyJIITAHCTBO, 3ATIO/IISTHHST TIT€CHUX
VIIKO/[’KE€Hb, HE3aKOHHE IMOJIIOBAHHS TOI0. BUBUMBIM MaTepiajn KPUMiHAJTbHUX
MPOBAJIKEHD, ABTOPKA JOXOANUTH BUCHOBKY, 10 «30POENETIKTUKA» € BUEHHSIM, SIKE
32 3MICTOM BUXOJMTD 32 MeKi TPAUIINHUX KPUMIHATICTUYHUX 3HAHD 1 MA€ TTPOTH-
NATH He JIWIe 3JI0YMHAM, a 1 afMiHicTpaTuBHUM Tipoctynikam [14, c. 303-304].
Taky x mymky migrpumye B. B. Apemonkos (V. V. Areshonkov), mpomnonyioun
CTBOPEHHST ¥ CTPYKTYPi KPUMIHATICTUKN OKPEMOTO BUYEHHST TIPO 30POTO TMi/] HA3BOIO
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«Kpuminanictiune 36p0€3HaBCTBO», «KPUMIHAIICTHYHA apMOJIOTist». JlociHuK
HIEPEKOHYE, 1110 cydyacHa HazBa «CyoBa OasicTiukay moTpedye YTOUHEHHsT, 1 TIPOOHYE
y IIbOMY BUYEHHI PO3TJISAATH JOCTIPKEHHS XOJI0AHOI 30poi Ta BUOYXOBUX MPUCTPOIB.
B. B. Apemonkos (V. V. Areshonkov) Hanosirae Ha cTBOpeHHI 1i/licHOI KOHIIEMIii
IIO/I0 JIOCTIIZKEHHsT 30poi y MeskaX KpuMiHamicTHuHOI Hayku [15, c. 64—74].

Y nigpyunury «Kpuminanictukay 2009 p. 3a aBropctBom M.B. CaesbeBoi
(M.V. Savelyeva) ta A. B. Cmymikina (A. B. Smushkin) micturbest posmin «kpu-
MiHasicTHYHe 30po€3HaBCTBO». [0 HHOTO YBIWNIIM Taki MiAPO3/IiaN, SK OCHOBH
KPUMIHATICTUIHOTO 30POE3HABCTBA, Cy/M0Ba OATiCTUKA, JOCJIKEHHST XOJIOIHOT
30poi, KpUMiHAIICTUYHA BUOYXOTEXHIKa, JOCIIKEHHST 1HITX BUIIB 30poi (Ta3oBoi,
eJIEKTPOIIOKOBOI, CBIT/IO 1IyMOBOI) [16]. OcTanHiM YacoM BHIaHO HaBYAJbHI 11OCIO-
HUKHU, pUCBsideHi 30poe3naBcTBy. 30kpeMa, B. B. Bipiokos (V. V. Biryukov) Tta
0. O. Bensxos (A. A. Belyakov) y 2018 p. Bugaiu HaByaabHuii mocionuk «Kpumi-
HasTiCTHYHE 30POE3HABCTBO>, 10 CKJIAAETLCI 3 YOTUPHOX PO3JIIJIIB, a caMe: 3araib-
HUX TIOJIOKEHb KPUMIHATICTUIHOTO 30POE3HABCTBA, KPUMIHATICTUYHOTO BYEHHS TTPO
XOJIOZIHY 30p0I0, KpUMIHATICTUYHOTO BUYEHHSI PO BOTHENAIbHY 30poio, Goermpumacu
Ta AU IX 3aCTOCYBaHHS, a TAKOK KPUMIHATICTMYHOTO BYEHHS PO BUOYXOBI pevo-
BUHM, BUOYXOBI TIPUCTPOI Ta cJian ix 3actocyBants [17, c. 64—74].

OpHak HeOOXiTHO HABECTH apryMEHTH <«IIPOTU» IOIIJBHOCTI CTBOPEHHS OKpe-
MOTO KPUMIHATICTUYHOTO BYEHHsT «30POE3HABCTBO» 31 3rajlaHuM 3MmicTom. Tak, Ha
nymky P. C. Benxkina (R. S. Belkin), BupoBamkentst y cucteMy KpUMiHATICTUKY
«36poe3HaBcTBay» € HeKOpeKTHUM. MoBa ijie TIpo HayKy, 1o BuBYae 30poio. OaHak
KPUMIiHAJICTUKY IIKaBUTh caMe CJI/IN, sIKi 3a/IUIIA0ThCS IIC/Is 3aCTOCYBaHHs 30POi.
A XapakTepuCTUKA MeXaHi3My TOCTPiJly BUKOPUCTOBYIOThCS KPUMIHATICTUKOIO SIK
JIOBI/IKOBI /laHi /i KpuMiHamicTHIHUX 11ieit [18, c. 8§2—83]. BunnkaoTh nutanHsg
IO/I0 BKJIIOUEHHS «BUOYXOTEXHIKU» /10 1[bOTO BUeHHsT. ChOTOMHI KpUMiHATICTHYHA
BUOYXOTeXHiKa — II€ Tajy3b KPUMIHATICTUIHOI TEXHIKH, sIKa JOCJIKYE O3HAKU
BUOYXOBUX MPUCTPOIB 1 BUOYXOBUX PEYOBUH, 3aKOHOMIPDHOCTI BUHUKHEHHST CJIi/IiB
ix zii. Heto po3po0iistioThest 3aco00u Ta METO/ ¥ 30MPaHHsT, IOC/IPKEHHST TAKUX CJTi/IiB
3 METOIO BCTAHOBJIEHHST OOCTABUH 3JI0YNHY, & TAKOXK HAAAIOTHCSI PEKOMEH/IAIIII 11010
3ar00iraHHs 3JI0UMHAM, T1i/l YaC BYMHEHHS SIKMX 3aCTOCOBYIOTHCS BUOYXOBI TIPUCTPOI
i Bubyxosi peuosunu [19, c. 117-118].

[lonamo, 110 y KpaiHax CBIiTY I10-PiI3HOMY BU3HAYA€THCS CUCTEMA 3HAHD, SIKOIO
OXOTLIIOETHCST Cy/10Ba OACTHKA, 30KpeMa, i TPOBeeHHsT OaIiCTUYHUX [OCIIi/IKEHb.
[Tpumipom, y CIITA € okpema cymoBa Hayka «firearmand toolmark identification»
(imenrudikartist BoruenaibHoi 36poi) [20, c¢. 7]. ¥ Himeuuwnni posrisiialoth BOrHe-
najgbHy 30polo, PisKydy, Koaouy Ta 30poto camozaxucty [21] (6e3 BuGyxoTexHiku)
Takoxk y Himeuunni € okpemuii 3akon mpo 30poio («Waffengesetz»), me poskpuri
[paBujia BUKOPUCTaHHs 36poi, Goenpunacis i BHOYXOBUX PEYOBHH i MIpaBUJIa MOBO-
mkerHs 3 Humu [22]. Y Tlosbmii 6amicTUdHi ZOCTIAKEHHST TPOBOASTHCS 1010
6OI0BOI, MUCIMBCHKOI, CIIOPTUBHOI, Ta30BOi, CUTHAIBHOI, THEBMATHYHOI 30poi, 1110
BUKOPHUCTAHO 3i 3710unHHOI0 MeToio [23]. Ha Haine nmepekoHaHHs, € HEJOPEYHUM
00’e/lHaHHS B CIHIJBHUN PO3/iJ KPUMIHATICTUKU ab0 OKpeMy KPUMIHAIICTUYHY
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TEOPIto MOCIIFKEHHST BOTHENAIbHOI 30poi, X0/10/1HOI 30poi i BUOYXOBUX TIPUCTPOIB.
[ITomo ocTaHHiX, TO € OCOOIMBOCTI iX EKCIIEPTHOTO JOCTIIKEHHS, SIKi BiPi3HAIOTHCS
BiJI TIPOBe/IEHHST eKcriepTu3n 30poi, ciiB i oOctaBuH ii Bukopuctanus. /[o Toro K,
y Pi3HUX KpaiHaX CBITYy 1y 3aKOHOJABCTBI, 1 y IPpaBO3aCTOCYBaHHi, 1 B HayIli PO3pi3-
HSIEIOTHCS Pi3Hi BUAM 36poi i BUOYXOBI TPUCTPOI Ta 0COOJMUBOCTI X TOCTIIKEHHSI.

Harazaemo, 1110 TOJIOBHUMH 3aBAaHHSIMK €KCIIEPTU3M BOTHEIAIBHOL 30POi, CIi/IiB
i o6cTaBUH 11 BUKOPUCTAHHS € BCTAHOBJICHHS: ) <HAJIEXKHOCTI 00'€KTIB /10 BOTHE-
HabHOI 30poi 200 KOHCTPYKTUBHO TIOAIOHKX 10 Hel cTpisistiounx BUPOOiB; 6) HaJexK-
HOCTi 06’€KTIB 10 OOETPUTIACIB BOTHETTAIBHOI CTPIIEIbKOI 30POi Ui KOHCTPYKTUBHO
noiGHNX BUPOGIB; B) BU/LY, CHCTEMH Ta KaaiOpy BOTHeNMaIbHOI 30poi Ta GOEpHIIacis
i KOHCTPYKTHBHO MOAIOHNX 10 HUX BUPOOIB; T) aHUX MO0 cTany 30poi, boenpu-
naciB 20 Hei I NPUAATHOCTI IX 70 CTPiabOM; 1) BCTaHOBJIEHHS (haKTiB 1mepepoOKu
BOTHETIaIbHOI 30pOoi, GOENMPUIIACIB 10 Hel, KOHCTPYKTUBHO TOAIOHUX /10 HUX BUPOOIB
i crnocody iX BUTOTOBJIEHHS; (€) HAJIEKHOCTI JaHUX O0’€KTIB 10 AeTajeil Borue-
nasmbHoi 36poi Ta iy [24]. ITix yac GamicTHIHUX AOCTIKEHD €KCTIEPT BUKOPHCTOBYE
PI3HOMAHITHI KPUMIHAIICTUYHI METO/IH, TIPAIIOI0YN HOPzL 31 30pocio i GoenpunacamMu
TaKOX 1 3 PI3HUMHU 00’€KTaMM, BUJIYYEHUMH 3 MICIls TIO/ii, TAKUMH SIK, TKaHWHA,
(hapba, nepeBrHa, CKJIO TOIIO, Ha SIKUX 30eperyvcs ciau moctpiny [25]. Kpim Toro,
TIPY BUPIiTIIEeHH] ileHTU(hIKAITHAX 3aB/IaHb TIPOBOJNTHCS OTOTOKHEHHS KOHKPETHOTO
eK3eMILIsIpa 30poi 3a CTPISTHUMY CHAPSIIAMU Ta TiJb3aMu, a00 BCTAHOBJIEHHSI, IO
CHAPSIIN 1 TiIb3H, sIKi BUJTyY€H] y PI3HUX MICISIX TO/il, Oyau BiACTPIsIsiHI 3 OHOTO
ek3eMILIsipa 36poi [26, c. 179].

BapTo po3kputu BUKOpPUCTAHHS KPUMIHATICTUYHUX 3HAHD 111/l 4aC eKCIIePTU3U
36poi, caigiB i obcraBuH ii BUKOpucTanHs. Tak, KocJizkeHHsT 36poi 3acHOBaHe Ha
3araJIbHUX MTPUHIMTIAX KPUMIiHATICTUYIHOI iienTrdikaitii. Bugissgiors 1Ba BUM ieH-
Trdikaiii 30poi: KOJM OTOTOKHEHHS BiIOYBAEThCST 3a KyJIsIMU 1 TiIb3aMK Ta i/IeHTH-
(ikoBaHa 36post B HasIBHOCTI; ab0 i/ieHTU(hIKAIlisT 32 KYJISIMU 1 TiJTb3aMu, KO 30POost
BijicyTHs. KpuMiHa/micTUUHI 3HAaHHS BUKOPUCTOBYIOTHCS TAaKOXK MPU PO3AITbHOMY
i MOPIBHSJIBHOMY JIOCJIKeHHI Ta (OPMYJIIOBaHHI BUCHOBKY eCIepToM-6aIicToM
y mpoteci izentudikaiii 36poi [27, c. 3, 79-93]. 3a pesyabraTaMu JOCTIIAKEHHS
BCTAHOBJIIOETHCS CYKYITHICTb KPUMIHAJICTUYHMUX O3HAK Ta HAJAETHCSI BUCHOBOK
IIO/I0 HAJIEKHOCTI HOT0 /10 TeBHOTO pisHOBULY 36poi [28, c. 171-172]. Tocmimxky-
104U aTUIIOBY 30pOI0, OIiHKa ifieHTH(IKAI[ITHOT 3HAYYIIIOCTI OJHOMMEHHMX CJIJIIB Ta
O3HaK BiJOYBAEThCS B IHIINMN, Hi’K TIPU €KCIEPTU3i 3aBOACHKOI 36poi, croci6. Ko
BCTAHOBJIEHO 1 CIIIBIIQJIHHS, 1 BIAMIHHOCTI, CJIiJi BKa3aTU YU CKJAAAIOTh III O3HAKU
IHIUBIZyaJIbHY CYKYITHICTb Ta YW JIOCTATHI BOHU JIJISI KATETOPUYHOTO TTO3UTUBHOIO
YU HETATUBHOTO BUCHOBKY PO TOTOXHICTD [29, c. 250].

[TTo s cToCy€eThCs BUOYXOTEXHIYHUX JIOCII/IKEHD, TO BUPIIIYIOTHCS 1HIIN i1eH-
tudikaiiibi, AlarHOCTUYHI Ta cuTyalliliai 3aBaannd. [IpumipowMm, o inenTudikariii-
HUX 3aBJaHb BiIHOCSITH YCTAaHOBJEHHS: €HOCTI YacTHH ab0 OCKOJIKIB, BUSBJIEHUX
Ha Micii BUOyXy, Y € BOHH 3aJUIIKaMy BUOYXOBOTO IPUCTPOIO a0 GOENPUIIACIB;
41 Ma€ BUOYXOBUI MIPUCTPIiii, BUSBJIEHUI Ha MICIT TO/Il Ta TPUCTPIii, BUIYIEHWIT y
ocobu (abo BUTOTOBJIEHNI 0COOO0T0), OJTHAKOBY KOHCTPYKI[0, ab0 iX BUTOTOBJIEHO
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3 OZIHOrO MaTepiainy; abo UM MaioTh BUOYXOBI HpHCTPOI ab0 3aJIMIIKKA BUOYXOBUX
MPUCTPOIB, AKi BUSIBJIEHI B PI3HUX MICIISX, CIIJIbHE Kepeso oxomkerss [30].

Bucnosxu. KpuminasiicTuka € AMHaAMI4HOIO Haykoo. CucreMa KPUMIiHAIICTHY-
HUX 3HaHb CHOTOJHI 3MiHIOETHCS, TIEBHUM YMHOM PO3MupoeThes. Ile crocyernes
I OKpeMUX MiJIPO3iJiB HAyKN KPUMIiHAMICTUKU. € TMPOTno3ulii Mmoo (popMyBaHHS
Ha OCHOBI PO3/iy KPUMIHAMICTHYHOI TEXHIKKM «Cy/0Ba OaliCTHKa» OKPEMOIO KpH-
MiHasicTUyHOrO BUueHHs. [li mpomosuilii MaioTh AuCKyciitHuil xapaktep. Ha narre
MePEKOHAHHS, € HEJJOPETHUM 00’€THAHHS B OKPEMY KPUMIHATICTHYHY TEOPIIo, STKa
MOBUHHA MaTH TIEBHY CTPYKTYPY, AOCJIPKEHHST BOTHETIAIBHOT 30pOi, X0JI01HOI 30poi
Ta BUOyxoBuX npuctpois. [1[og0 ocTanHiX, TO € 0COBIUBOCTI IX €KCIIEPTHOTO JOCJIi-
JUKEHHSI, sIKi BiZIPI3HSIOTHCS Bijl TPOBEICHHS €KCIIePTU3X 30Poi, CIIiAiB i o6cTaBuH i
BUKOpucTaHHs. [[o TOro x, y pisHUX KpaiHax CBITY y 3aKOHO/IABCTBI, 1IPaBO3acTOCY-
BaHHI 1 HayI[l PO3PI3HAIOTHCS PisHi BUAM 30poi i BUOYXOBI IPUCTPO.
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Judicial ballistics in the system of criminalistic knowledge

The criminalistic is a science that is dynamically evolving and changing. This applies, first of all,
to the content and system of modern criminalistic knowledge. This applies to the section of criminalistic
techniques “forensic ballistics”. Problems of modern content of “forensic ballistics” and its place in the
system of criminalistic knowledge were considered in the works of such scientists as: V.V. Areshonkov,
R.S. Belkin, A.A. Belyakov, V.V. Biryukov, P.D. Bilenchuk, Hans Gross, A.V. Ishchenko, V.V. Kovalenko,
A.V. Kofanov, Y. Lantsedova, J. Novak, S. Polishchuk, O.F. Sulyava, V.S. Shapovalova, V. Yu. Shepitko
and others. Despite the large number of scientific developments on this issue, it still remains controversial.
With this in mind, the aim of our article is to analyze the problematic issues related to the content
of “forensic ballistics” and its place in the system of criminalistic knowledge. The article discusses
controversial issues regarding the place of “forensic ballistics” as a section of criminalistic technology
in the modern system of criminalistic knowledge. The proposals of scientists regarding the creation of
a separate forensic doctrine are highlighted, where knowledge on forensic research of firearms, bladed
weapons and explosive devices is combined. Proposals of scientists regarding the name of such a theory
have been discovered: “weapons research”, “weapons science”, “forensic weapons science”, and “forensic
armology”. The possibilities of using criminalistic knowledge in the examination of weapons, traces and
circumstances of its use within the framework of “forensic ballistics” are considered. In our opinion, it
is inappropriate to combine into a common section of criminology or a separate forensic theory of the
study of firearms, melee weapons, explosive devices. As for the latter, there are features of their expert
study, which differ from the examination of weapons, traces and circumstances of its use. In addition, in
different countries of the world, as well as law, law enforcement and science distinguish between dif ferent
types of weapons and explosive devices.

Keywords: ballistics; weapons science; identification of weapon; criminalistic knowledge;
criminalistics science; System of criminalistics; forensic ballistics; examination of weapon.
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NMOBHOBAXEHHA CAIAYOIO, NPOKYPOPA
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MAPO3AIAY LLOAO 3AAYHEHHA IHLLUMX OCIb
AO KOH®OIAEHUIMHOIO CINIBPOBITHNULITBA
Y KPUMIHAABHOMY T1IPOBAAXEHHI

Jocrioxceno numanns npouecyarviozo nopsaoky 3aiydenis inuux ocib 00 Kongioenyitinozo cnie-
POOIMHUYMBA Y KPUMIHAILHOMY NPOBAONCEHHT 68 AcneKmi NOGHOBANCEHD CII0U020, NPOKYPOPA Ma CNig-
pobimuuxa onepamuenozo niopo3diny w000 npuiinsmms 6i0noeion0zo npouecyarviozo piuenns. Ha
nidcmasi nposeder020 ysazaivients cyoosoi NPaxmui 3pooieHo GUCHOBOK NPo Giocymuicmy €0nocmi
y nidxodax 00 eusnauenis nopaoky ma Momenmy nabymms ocoboio cmamycy Koupidenyiinozo cnis-
pobimuuxa. Apeymenmosano HeoOXIOHICIMbd HOPMAMUBHOZO 3AKPINIEHHSL NOBHOBANCEHHSL NPOKYPOPA HA
BUKOPUCTANIS KOHDIOenyitino2o CnigpoOimuuymea wasxom euecenis 3min 0o Kpuminaiviozo npovecy-
anviozo xooexkcy Yxpainu.

Kimouosi cioBa: Hersiachi ciggi (po3urykoBi) Jil; BUKOPUCTaHHS KOHMIAEHIIITHOTO criiBpobiT-
HUIITBA; CTaTyC KOH(iZeHTa; MOBHOBAXKEHHS CJIIYOT0, IPOKYPOPa; CIIiBPOOITHUKA ONEPaTUBHOTO IIijl-
PO3LiJLY; TIMCHMOBA 3T0J1a; HOCTAHOBA CJIYOr0, IPOKYPOPA; CY0BA PAKTUKA.

Tanvizuna A. 0., npoxkypop otnena KueBckoii TOpoJcKOil MPOKypaTypbl, actupant Haydwo-
UCCJIEIOBATENLCKOTO MHCTUTYTA U3y4eHus: IpobJieM IIPecTyHOCTH uMeHn akajeMmuka B. B. Crammica
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TlonHoMOuMsl caeoBaTeNs, NMPOKYPOPa M COTPY/AHUKA ONEPATHBHOIO MOAPA3/IEICHUS MO
NPHUBJICYEHUIO IPYTUX JUI K KOH(PHUIEHIUAIBHOMY COTPY/IHUYECTBY B YTOJOBHOM IIPOU3BOJICTBE

Hccnedyemes sonpoc npouyeccyaiviiozo nopsaoka npueieuenus Opyzux iuly K KoHQuOenyuaiomy
COMPYOHUUECBY 6 Y20JI06HOM NPOU3COOCTEE 6 ACNEKMe NOIHOMOUUL CIe008AMeNs, NPOKYPOPA U COm-
PYOHUKa Onepamueozo noopasdeetiLs no NPUHAMUIO COOMBEMCMBYIOUE20 NPOUECCYANLHO20 PEULeHUS.
Ha ocnosanuu nposedeninozo 0600uwenus cyoednoi npaxmuxu coeian 6vi600 06 0mMcymcemsul eOuncmea
6 nodxodax x onpedenenuio nopaoKa u MOMEHMA nPUodPemenius JUyoM Cmamyca KoHQUOeHUUAIbHO020
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compyOonuxa. Apeymenmuposano 1eo6xo0UMOCb HOPMAMUBHOZ0 3AKPENICHIS NOJHOMOUUSL NPOKYPOPA
HA UCNOIL308AHUE KOHPUOCHUUALHHOZ0 COMPYOHUUECTNEA NYMEM BHECEHUS. USMEHEHUTL 8 Y20108HbL NPO-
yeccyanvmviil Kooexc YkpaunoL.

KaioueBbie cioBa: HErTaCHBIE CJIEJICTBEHHBIE (PO3BICKHBIE) ACHCTBUS; MCTONb30BAHNE KOH(BY-
JEHITUATTBHOTO COTPYIHUYECTBA; CTATYC KOH(MUIEHTA; TIOJTHOMOUNUS CJIeIoBaTels, TIPOKYPOpPa, COTPYI-
HMKa OTePaTUBHOTO MO/IPas/eIeHHsT; TMCbMEHHOE COTJIACHE; TOCTAHOBJIEHNE CJIEI0BATEST; TIPOKYPOPa;
cyieOHas MpaKTUKa.

ITocmanoexa npoosemu. Y TOi 4ac, KOJM cepell HAYKOBIIB TOYAThCS UCKYCii
3 MPUBOJLY JIOPEYHOCTI Ta MPABOMIPHOCTI HAJIAaHHS CJIIYOMY TTOBHOBA)KEHHS 3aJIy-
gatu 0co0y 10 KOH(DIEHIIITHOTO CIiBPOOITHUIITBA ¥ KPUMIHATIBHOMY TIPOBA/KEHHI,
mo nepeabavyero cr. 275 KpuMiHaJibHOrO MpoIecyaJbHOrO KOAEKCY YKpainu
(nmami — KIIK Ykpainn), cy/moBa pakTUKa CTaBUTH TiJI CyMHIB IIPABO ITPOKYpOPa
KOPHUCTYBATUCh TAaKUM ITOBHOBaKCHHSM. Tak, BUBHAIOUN HEJOILyCTUMOIO IIOCTAHOBY
MIPOKypopa TIPo 3aTydeHHs1 0coOU 10 KOH(DIEHIIIHHOTO CIiBPOOITHUIITBA, a 3a mpa-
BUJIOM <ILJIOJIIB OTPYEHOTO JlepeBa» — 1 BCi l0Ka3u, OTPUMaHI 11ij] 4ac IPOBeJIeHHs
HerJacHuX ciigunx (posnrykosux) fitt (nani — HCP/) 3a yuacti koHDieHTTiHHOTO
CIiBPOOITHUKA, BITYN3HSHI Cy/IM BUHOCSITh BUIIPABAYBaJbHI BUPOKU, HE TIPUTSITY-
1041 BUHYBATHUX 0Ci0 /10 BiMOBiAIbHOCTI, Tlepe1badeHol 3aKOHOM, Oe3 HaJIesKHOTO
Ha Te oOrpyHTyBaHHs. Taka cuTyallis, Ha HaUly AYMKY, € HEIPUIIYCTUMOIO JIJIsk
JlepsKaBy, SKa MIJIIXOM CTBOPEHHS CHeliaJbHUX aHTUKOPYIIINHUX OPraHiB BJaau
Ta CUCTEMAaTUYHUM YJOCKOHAJEHHSIM 3aKOHO/ABCTBA JIEKJIapy€E BCEOXOILII0I0YY
60poTHOY i3 KOPYIIIETO.

Ananiz ocmannix docaioxcens i nyonixauit. Cepe]; BITUN3HIHUX HAYKOBIIIB
TeMy MOBHOBAKEHb CIIBPOOITHUKIB IPABOOXOPOHHUX OPTaHiB Ha 3aJy4eHHs 0Ci0
10 KOH(DIZEHIHIHOro CIiBPOOITHUIITBA Y KPUMIHAJIBHOMY MPOBAKEHHI MOOIKHO
posrasimasm H. O. Toasa6epr (N. O. Goldberg), C. M. Canruxos (S. M. Saltykov),
0. B. Cokoiios (O. V. Sokolov). ¥V ¢Boix mpalgx A0CHiAHUKN POSIISIAI0Th BUKOPH-
cTaHHS KOH(DIZEHIIHHOTO CIiBPOOITHUIITBA SIK JOMOMIKHUN MeXaHi3M JIJIsT [IPOBe-
nenns HCP/I mig yac ocyioBoro po3cJiilyBaHHsI KPUMiHATBHUX TTPaBOTIOPYIIEHD,
a TOMy He TIpUJIJILI0Th cTarycy KoHdinenTa HanesxkHoi yBaru. Cyzjii Ta ajiBOKATH,
KOPHUCTYIOUNCH TTPABOBOI0 HEBU3HAYEHICTIO 3 I[bOTO MUTAHHS, TIPOMOHYIOTh IIOPa3y
HOBI IiJICTaBU BU3HAHHS HEJOIIYCTUMUMMU JOKa3iB, 3i0paHux 3a ydacTti KoHpizeH-
LIIHKX CIiBPOOITHUKIB, OCOOJUBO SKIIO TaKe CIIBPOOITHUIITBO Y KPUMiHAJIBHOMY
MPOBA/KEHHI OYJI0 BCTAHOBJIEHO TIPOKYPOPOM YU ONEPATHBHUM CITIBPOOITHUKOM.
OpHak KOMIUTEKCHO mpobJieMa Hapasi He BUCBIT/IEHA, TT/IXOAN HAYKOBINB i TOpHC-
TiB-TIPAKTUKIB Pi3HATHCS, Mali’ke KOKeH BUPOK B €AMHOMY /IepKAaBHOMY PEECTPi
cynoBux pimenb (nani — €/[PCP) npononye iHIMI TOTJISA/] HA OIIHKY /I0Ka3iB,
3i6paHnX KOHMiAEHIIHHNM criBpoOiTHUKOM. 1le 3yMOBJIIOE aKTya/bHICTh i HOBU3HY
00paHoi TeMU JI0CTiKeHHs. BpaxoByroun 1mo3uIiii TeOPeTHKIB i J0CBI/I MPaKTHKIB,
craBrMO co0i 3a Memy chopmymoBaru mporosuiiil mozo 3min 1o KITK Ykpainu, siki
3MOJKYTh 3all0OIITH BTPaTi J0Ka3iB, 3i0paHnX KOHMIAEHIITHUME CIIiBPOOITHUKAMU
y KpUMiHAJIbHUX TPOBa/KeHHAX, yepe3 HasgBHY B KIIK VYkpainu npoiecyanbny
HEBU3HAYEHICTb i3 1[bOTO TTUTaHHSI.
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{06 mocartu BKazaHOI MeTH, CIIPOOYEMO BUKOHATU TaKi 3a60AHHSA: BUBUUTU
Mi/IX0/IM HAYKOBIIIB Ta MPAKTHKIB II0/I0 TTOBHOBAyKEHD IIPOKYpPOpa Ta CIiBPOOITHUKA
OIIepaTUBHOIO MiZPO3IIIY Ha 3a/Jy9eHHs IHIIMX 0Ci6 10 KOH(DIAEHIIHHOTO CIiBPOOIT-
HUIITBA; TIPOAHATI3YBATH Cy/IOBY TIPAKTUKY 3 TUTAHb BU3HAHHS HEIOITYCTUMUMHI TTHCh-
MOBHX JIOKa3iB, SIKUMHU 0c00a 3aIy4a€Thest 10 KOH(MIEHIIIHOTO CriBPOGITHUIITBA Y
KPUMIHAJIbHOMY TTPOBAJI’KEHHI; YCTAHOBUTU Ta MPOAHATI3yBaTH MPUYNHU BiJICYyTHOCTI
€/THOCTI B PIIlIEHHSX HAIlIOHAIBHUX CY/IIB 1110/I0 BUSHAHHS JIOITYCTUMUMU Pi3HUX (OpM
IPOIECYaIbHIX JOKYMEHTIB, IKUMHU 0COOM 3a/Ty4aioThCsl 10 KOH(MIIEHIITHOTO CIIiB-
POOITHUIITBA; 3aIPOIIOHYBATH IJISXU BIOCKOHAJIEHHST 3aKOHOABCTBA, 1110 3MOKYTh
YCYHYTH TIPO0OJIEMY HEOJTHO3HAYHOTO PO3YMIHHST OJIHUX 1 THX JK€ HOPM, SIKi PETYJITIOI0Th
BUKOPUCTAaHHS KOH(IAEHIIHOTO CIiBPOOITHUIITBA Y KPUMIHAJBHOMY HTPOBA/KEHHI.

Buxnao ocnoénozo mamepiany. Binnosinno no 4. 1 cr. 25 3akony Ykpaiau
«IIpo mpoxyparypy» MpPOKypop 3/iHCHIOE HATJSAM 3a JOJePKaHHIM 3aKOHIB Opra-
HaMH, 1[0 MPOBAAATDH ONEPATUBHO-PO3IIYKOBY AiSAJIbHICTD, Ai3HAHHS, J0CY/I0BE
CJIICTBO, KOPUCTYIOUNCH MIPU IIbOMY IIPABaMU 1 BUKOHYI0UM 000B’I3KH, ependadeHi
3axkoHoM Ykpainu «IIpo oneparnsno-posurykoBy AisibHicTb» Ta KIIK Ykpainu [1].

Tak, moBHOBaXKeHHSI MPOKYypopa y KPUMiHATbHOMY NMPOBA/KEeHHI BU3HAUYeH]
ct. 36 KIIK Ykpainu. IIpu ipomy A. A. Jleonos (A. A. Leonov) BBaxae, 1o moJo-
sxerrsivu cr. 36 KITK Ykpaiau He niepebadeHo paBo MPOKypopa 3aaydaTit 0coby 10
KOH(DIIEHIIITHOrO CIIiBPOOITHUIITBA T1i/l YacC IIPOBEAEHHST HEIJIACHUX CJIiAuuX (po3iry-
KoBuX) fiil. He mepenbayeHo mpaBo MPOKypopa, CTBEP/IKYE BiH, Ha 3aJy4eHHsT 0COOM
710 KoHigeHIiHOrO criBpobiTHUITBA i mostoxkeHHamu 4. 6 ct. 246 KITK Ykpainu,
Ha Ky TOCUJAIOTHCSA TTPOKYPOPHU, BUHOCAYM BiAITIOBI/IHI TTOCTAHOBH, a/I3Ke TIPO 3ay-
YyeHHs 0cib 10 KOH(DIIEHIITHOrO CIiBPOOITHUIITBA B I[iii HOPMi IIPSIMO He HAEThC.
[Mocunatounck Ha 4. 6 ct. 246 KIIK Ykpainu, mpokypop MoKe 3aydaT /10 y4acTi y
nposenenti HCP/I mousaTux, ekcrepriB, CIeialicTiB, MepekaajaadiB, aje 3aaydaTu
0co0y 10 KOHMIEHIIITHOTO CHiBPOGITHUIITBA ITPOKYPOP BIATIOBIHO /10 MOJOKEHD
KITK Ykpainu #e mae nipasa [2].

Y 1boMy KOHTEKCTI CJIiJI 3ayBaKUTH, 1O 3aKOHOJABCTBOM y3araJii 4iTKO He
BU3HAYEHO Mepetik ocid, siki MOKyTh OyTH 3aydeHi 10 KOH(DIAEHIIIHOTO CIiBpO-
GitauirrBa y opsaky cr. 275 KITK Ykpaiau. Tak caMo i BU3HAU€HHST OHSTTST <iHIII
ocobu» muist tineit cr. 246 B KITK Ykpaiuu 6paxye. /lucKycist mpo Te, 4i € BUKOPHU-
cTaHHs1 KoH(igeHIiiiHoro criBpobithuiTBa camoctiiinoio HCP/] Ha chorojisi He 3Ha-
iill1a CBOrO BUPiNIEHHSI Hi B HOPMATUBHO-IIPABOBUX aKTaX, Hi B HAYKOBIi TJIOLMHI.
BBakatoun BuKOpucTaHHS KOHbiAeHIIIITHOTO criBpobiTHUIITBA oKpemoio HCP/I,
PO 10 HIIJIOCS B HAIIUX MOMEpPeaHiX mybiKarisax [3], MoHATTsS «iHm ocobuy Mu
OyseMO PO3IIsgaTi KOMILIEKCHO, Buxosun i3 nouosxenb ri1. 21 KITK Ykpainu B
IIJIOMY, & HE OKPEeMUX 1i cTaTei.

Tax, Bignosigto 10 4. 2 ct. 256 KIIK Ykpainu, ocobu, siki mpoBoanan HCP/]
abo OyJin 3asrydeHi /10 iX MPOBEIEHHS, MOKYTh OyTH HOMUTaHI K CBiAKY [4]. Ak Mu
6aunMo, 3aKOH He PO3JIijsge ocib, sSKi B3araji MaioTh BiJHOIIEHHS 10 Oesrmocepe/-
wporo nposenenass HCP/[ y kpuMiHaIbHOMY TIPOBAJPKEHHI, HAZAI0YN 1M €IMHUN
cTaTyc CBijiKa.
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Kpim Toro, roBopsuu mpo nHopmu KIIK Ykpainu B 1iboMy acrekTi, IporoHyeEMo
MIPOCTO MOPIBHATH ToJIoKeHHsT ctateil 246 ta 275 KITK Ykpainu.

Y 4. 6 ct. 246 KIIK Ykpainu moBa iize, 30KpeMa, Ipo Te, MO: 32 PIllleHHIM CJTiI-
YOTO YU MPOKYPOPA /IO MPOBE/IEHHS HETJACHUX CJIITUnX (PO3ITYKOBUX) [iid MOXKYTh
3aJyvaTucst Takox inwi ocoou (kypeus Hanr. — 4. T.) [4]. Yactuna 1 cr. 275 KITK
Ykpainu mae takuit 3micT: «Ilijg yac mpoBeseHHS HETJACHUX CJIiIIuX (PO3ITYyKO-
BUX) [l CJITYNI Ma€ MPaBO BUKOPUCTOBYBATH iH(OPMAIliio, OTPUMAHY BHACJIZIOK
KOH(IZEHI[IITHOrO CriBpOOITHUITBA 3 tHwUMU 0cobamu, abO 3alydaTh yux ocié 10
MIPOBEIEHHST HETJTACHUX CJITIMX (PO3IIYKOBUX) il y BUMIAKAX, TepeOaYeHIX TIIM
Konekcoms» (kypcus mamr. — A. T.) [4].

Jlonyckaemo, 1o nosioxerss ct. 275 KITK Ykpainu MoskHa Ha3BaTH Clelliaib-
HUMM 110 BigHomeHHIO 70 cT. 246 KIIK Ykpainu. Onnak (opmysioBaHHs TOBHO-
Ba)KEHHS PO 3aJy4eHHsI «iHIUX OCi6» y KPUMiHAJILHOMY MPOBAKEHHI came 10
nposenenad HCP/l y mux n1BoxX ctaTtTgax — ileHTUYHi (32 YMOBH, TII0 BUKOPUCTAHHS
KOH(DIJIEHIIIITHOTO cIiBpoOiTHHUIITBA MU BBaskaeMo okpemoto HCPII). Pisuuig e
y cyb’ekrax: cr. 246 KITK Ykpainu Hajae Take TOBHOBaXKEHHS 1 CJIIYOMY, i TPOKY-
popy; ct. 275 KITK Ykpainu — juie caigdomy. [ToHATTS 5K <« ocoOu» B pisHUX
CTATTSIX OJHOTO 3aKOHY HE MOKYTb MaTH PI3HOTO 3HAUEHHs, ajpKe 1ie TPU3Bene /10
MOHATIHHOTO KOJIAIICY 1 TPAKTYBaHHSI HOPMU KOXKHUM, XTO il 3aCTOCOBYE, BUKJIOUHO
Ha ByacHUi poscya! [5].

3 orysiy Ha BUKJaJeHe, B JaHOMY pasi MW crioctepiraeMo aedekT HopMma-
TUBHO-TIPABOBOTO aKTa, 10 MOTPeOye BHECEHHS BiAMOBIAHNX 3MiH. TakuM YnmHOM,
mporonyemo BHectH 10 ¢T. 275 KIIK Ykpainu 3MiHN Ta BUKJIACTH ii TMOJOKEHHS 3
(hopMyJIIOBaHHIM MMOBHOBa)KE€Hb Ha BUKOPUCTAHHS KOH(MIAEHIIHHOrO CIiBPOOITHH-
I[TBa 3 IHIIUMK 0cOOaMHU, SIKi O HAABAUCS «CJIIIOMY, TIPOKYPOPY». Y TaKoMy pasi
MOHATTS «iHMI ocobus» y cT. 246 Ta cr. 275 KIIK Ykpainu marume €1uHe 3HAYEHHST
3a 03HAKOK Cy0O'€KTIB Ta iIXHIX MOBHOBa)KEHb Ha 3aJy4eHHs TaKuX ocib 10 mpose-
nettst HCP/I, B Tomy uncni i BUKOpPHCTaHHS KOH(MIIEHIIIHHOTO CriBPOOITHUIITBA,
Yy KpUMiHATbHOMY TTPOBA/KEHHI.

Cuatizt 3ayBaskUTH, 1110 TIOBHOBAKEHHS Ha TIPOBEIEHHS CJIYUX (PO3IIYKOBUX) il
y Bcix crarTsax KIIK Ykpainm najani «cJiggoMy, TpoKypopys». SKIo Mu mpoanHa-
mizyemo raasy 21 KITK Ykpainu, To mo6aunmo, 1o mpaBo MpUAMAaTH PIllIEeHHS PO
nposezertst HCP/I srigto 3 4. 3 cr. 246 KIIK Ykpaiau nHagano criduomy, npoxypopy;
g, 2 cr. 258 KIIK Ykpainu 30608B’s13y€ npokypopa, ciiouozo 3a nozo0wucenusm 3 npo-
KYpopoMm 3BEPTATUCS /IO CJIMYOTO CY/UIl 3 KJIOMOTAHHSM IIPO /I03BLJI HA BTPYYaHHS
y IpuBaTHe cIijKyBaHHs Tomio [4]. HaBeneni npukmanm koncrpyxkiiii crareir KITK
YKpaiHnu, SKMMU PeryJiioloThCs [IOBHOBAKEHHS CJIIIYOTO, IIPOKYypOpa IIiJ Yyac 1npoBe-
JIEHHST T0CY/IOBOTO PO3CJIiIyBaHHS, I1le pa3 MiATBEPKYIOTh JOPEUHICTh 3aITPOITOHO-
BaHux 3MiH 710 cT. 275 KIIK Ykpainn.

! Ha mpukaazi ct. 246 ta ct. 275 KITK Yxpaitn crioctepiraeMo Tak 3BaHy moJticeMito (KO OfHa CHH-
TaKCUYHA KOHCTPYKILisl MOJKE MAaTH KiJIbKa 3HAYEHb), SIKa YTBOPUJIACS BHACJIIZIOK MOPYIIEHHS MTPABILI
dhopmasbHOi Jtoriky. Take HeraTUBHE SIBUIIE SIK TEPMIHOJIOTIUHA TToJliceMist (6araTo3HAUHICTB) Y HOP-
MaTHBHO-TIPABOBUX aKTaX OyJIO IPEAMETOM OKPEMUX HAYKOBUX JOCJIi/IZKEHb.
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Kpim TOro, 3 MpaKTUYHOI TOUKK 30Dy, OOMEKEHHST TIPOKYPOPa IMIO/0 3aTyUeHHS
0co0M 10 KOHMIAEHIIHHOTO CIiBPOOITHUIITBA TaKOXK HiYMM He BHUIpaBjiaHi. Tak,
BifimoBiHO 10 osioxkeHb cT. 36 KIIK Ykpainm mpokypop yIOBHOBa)KeHHWI cepe
iHIIIOrO MOYMHATH IOCYI0BE PO3CJIiyBaHHS 3a HAsIBHOCTI MijICTaB, mepeadadyeHnx
M KoziekcoM, a Takok y HeoOXiJIHUX BUIAAKaX — 0COOMCTO MPOBOAMTH CJIiIui
(posirykoBi) i Ta porecyasibHi i B MOPSAKY, BusHaueHomy 1um Kogekcom [4].

Ha mpaxTuili BAHUKAIOTh CUTYaIlil, KoJii HeoOXijHa OIMCKaBUYHA PEaKIlist 3 OOKY
MTPABOOXOPOHHNX OPTaHiB (HANPUKJIA/, BUMAraHHs TPOTSATOM KOPOTKOTO TIPOMIXKKY
Yacy HermpaBOMiPHOI BUTOIH CIIY;KO0BOIO 0COO0I0, KON 3asIBHUK i3 TTOBIZOMIIEHHSIM
PO 3JI0YMH 3BEPTAETHCS JI0 TIPOKYPOPA). Y TaKMX BUTAIKAX Mepeiada KPUMiHATBHOTO
ITPOBA/IKEHHS, 3aPEECTPOBAHOTO TIPOKYPOPOM, 3 OPraHy IPOKYpPaTypH /10 OpraHy J0cCy-
JIOBOTO PO3CJIiLyBaHHS, IPU3HAYEHHS CTAPIIOTO CJIYOTO Ta CITUUX Y KPUMIHATBHOMY
MPOBAJKEHHI, 03HAHOMJIEHHS 1X 3 MaTepiajaMu, MiJIrTOTOBKA KJIOMOTaHb TIPO HAJaHHI
nosBouty Ha nipoenentst HCP/I, ski e HeoGXiHO MOTO/KYBATH Y TIPOKYpoOpa mepe;y
MOJIAuelo CJITIOMY CYJULI Ha PO3IJIsiI, TIPU3Bele JIUIIIe JI0 3aTSITyBaHHs yacy'. Y Toii yac
SIK TIPOKYPOP MO3Ke CAMOCTIITHO ITPOTSATOM 106H, @ TO i 0ZIHOT0 POOOUOTO JIHSI, BHECTH
BiZIOMOCTI TTPO KPUMiHAJIbHE TTPABOMOPYIIEHHS 10 EIMHOTO PEECTPY MOCYNIOBUX PO3-
cJtiyBatb, 6e3 Oyb-sIKUX MOTO/KEHDb 3BEPHYTUCS [0 CJIIYO0TO CY/UT 3 KJIOTIOTAHHIMU
PO HajlaHH:A 703BoJry Ha ipoBesieHHss HCP/I, orpumasiim BiinoBiiHi yXBasiu, HaIaTH
JIOPYYEHHSI OllepaTUBHOMY I1i/[PO3JIiJTY, SIKUIl O/[pa3y >k OpPraHi3ye MPOBEIEHHS 11X
HCP/I, ipokypop Mozke 0COOUCTO TIPOBECTH JIOTUT, OOIITYK, 3aTPUMAHHS, TOBIIOMUTH
po Ti03py Tomio. I Bce 1e 3a yMOBH, MO 10 KOH(DIAEHIIIHHOTO CIiBPOOITHUIITBA
3asiBHUKA YK IHIITY 0cOOY IPOKYPOP 3aMy4nUTh CAMOCTIIHO i B JKOIHOMY CBOEMY IIPO-
1lecyaJIbHOMY pillleHHi He Oy/ie 3aJesKaTh Bijl CIIia4oro.

3 nporo npuBoxy O. B. CokoJioB CJIyITHO 3ayBaXKYE, 1110 B TAKUX BUTIAIKAX 3aTsI-
ryBaHHsI ipu3Besio 6 110 HeakTyaabHOCTI poBeaents nesHux HCP/I i, ik Hacmi/IoK,
BTPaTH HEOOXIMHUX JOKa3iB MPOTUIIPABHOI AisbHOCTI 0ocobu (oci6). TobTo BKa-
3aHMI MiAXig 0OyMOBJIEHMIT iHTepecaMy CTOPOHU OOBUHYBavYeHHsI i HEOOXiAHICTIO
JIOTPUMAHHS PO3YMHUX CTPOKIB IPU MPOBE/IEHHI BiJINOBITHUX TIPOIECYAJbHUX [Iiid
[6, c. 39]. | 3 TTuM Ba’kKKO He TTOTOUTHUCH.

[IpoTe mamioHasbHi cyau 1Mo Bciii YKpaiHi TPOAOBKYIOTh BUHOCUTH JliaMe-
TPAJIbHO TIPOTUJIEXKHI pitieHHs, TpakTyoun oaHi i Ti sk Hopmu KIIK Yipainu abco-
JIIOTHO TO-Pi3HOMY.

! Taki HCPII sik koHpineHiiiHe ciBpoOITHUIITBO YK KOHTPOJIb 32 BUMHEHHSAM 3JI0YMHY HA TIPAKTHILL
3a3BUYAll IPOBOASATHCS Y KOMILIEKCI 3 ay/io-, BiICOKOHTPOJIeM 0coOH, OCKIIBKYM ayio,- Bizeomare-
piajiu, sKi MiATBEPIKYIOTh MOKA3aHHS CBIZKA, B Cy/i BUIJISAAIOTH OLIBII MEPEKOHINBO, aHIK OfHI
JIiTIe TIOKa3aHHs KoHbigeHTa. ToMy SKIIO TOPIBHIOBATH CUTYAIlifo, KON IIPOKYPOP CAMOCTIHHO PO3-
TTOYNHAE KPUMiHAThHE POBA/KeHHS 1 opraHizoBye nposenerHs Bcix HCP/I, B Tomy uncai Bukopu-
CTaHHsI KOH(IIEHIITHOTO CIiBPOGITHUIITBA, Ta KOJIM CJIYIIA TIPOBOAUTD IOCYI0BE PO3CJILYBaHHS 3a
MPOIECYATIbHOTO KePIBHUIITBA MIPOKYPOpa y BCiX #0ro nposiBax (3abesnevyeHHst IPOKYPOPY AOCTYILY
JI0 BCiX MaTepiajiB I0CY/I0BOTO PO3CJIiyBaHHS, TTOTO/PKEHHS KJIOTIOTaHb PO HA/lAHHS JI03BOJY Ha
mposeznertss HCP/I, mOTO/KEHHST KIOTIOTaHb TIPO HaJaHHsI 03BOJY Ha MPOBEAECHHS OOIIYKiB, OTO-
JUKEHHsI TIOBIZIOMJIEHHST 1IPO II03Py TOIIO), TO MU MOXKEMO 100OaunTH, MPOIeCyanbHa CaMOCTIHHICTD
MIPOKYPOPa I03BOJISIE PearyBaTh Ha 3JI0YMHU OLJIBII OlEePaTHBHO.
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Jlo npukstany, y Buporti CJI0B'STHCbKOTO MicbKpaiioHHOTo cyy JloHerbkoi obmacti
Big 01.11.2019 p. micas pocnimkenus mig gac posrisay cupasu Ne 243/6086/18
nocmanosu npokypopa 6id 04.04.2018 p. npo nposedenns KOHMPOIIO 3G GUUHEHHIM
anouuny, sxkoto 0o nposedenns sasnauenoi HCP/ sanyueno OCOBY 3, 3a3HaveHo:
«[Monoxennam ct. 271 KIIK Ykpaiau BperyJiboBaHO TIPOBe/IEHHS KOHTPOJIO 3a
BUMHEHHAM 3JI0YUHY, B TOMY YMUCJi 1 Y BUJI CIIEIIaJbHOTO CJiTYOTO eKCIIEPUMEHTY.
OpHak 3a 3MICTOM I[i€l cTaTTi TakoX He nepeadadyeHo MOBHOBAKEHHS IIPOKYPOpa
IOZI0 3a/Iy4eHHsT 0ci0 0 KOH(DIAEHIIIHHOTO CIBPOOITHUIITBA. Y TOI K€ Yac MoJIo-
sxeraam cr. 275 KIIK Ykpainu mepeabadeHo, 1o Iij] yac IPOBeAeHHs HEerJTaCHUX
caiunx (po3nyKoBUX) i CHIYMN Ma€ MPaBO BUKOPUCTOBYBATH iH(boOpMAaIliio,
OTpUMaHy BHACJIIOK KOHMIAEHIIITHOTO CIiBPOGITHUIITBA 3 iHIIMMK ocobamu, abo
3aJy4aT 1UX ocib 0 IPOBEAEHHs HErJIAaCHUX CIiuuX (PO3IIyKOBKX) /il y BUIA/-
Kax, nepenbavenux um Kogekcom. Takum umHOM, iMieparuBHoo Hopmowo KITK
Ykpainu 4iTko mepexdadeHi MOBHOBAKEHHS CJIAUOTO MO0 3aaydeHHsT 0coOu 10
KOH(IEHIIITHOTO CIiBPOOITHUITBA. 3a HaBeIeHNX 00CTaBUH, HA J[yMKY CY.Y, ITPO-
KypopoMm topyiiero immeparuBauii npumnuc ct. 275 KIIK Ykpainu, sikoto BusHa-
YeHO TTOBHOBAKEHHSI BUKJIOYHO CJIiUYOrO Yy KPUMIHAJIBbHOMY IIPOBAXKEHHI 11010
3ajiydeHHst ocib 10 KoH(pigeH iitHOro criBpobiTHUIITBA. BogHoYac mosoKeHHSIM .
5 c1. 40 KIIK Ykpaiuu nepeabadeHo, 110 CAiI49Mii, 3AIHCHIOIOUN CBOI IIOBHOBAKEHHS
BiZITOBiTHO /10 BUMOT 11b0TO KozieKcy, € caMOCTIiTHIM y CBOIll TPOTIeCyaTbHiil TisTh-
HOCTI, BTpyYaHHsI B sIKy OCi0, sIKi He MaiOTh Ha Te 3aKOHHUX MOBHOBaXKeHb, 3a00PO-
Haetbed. [lizcymoBytoun BullleHaBesieHe, ¢y 3ayBaxye, 1o 3agyderHs OCOBA 3
JI0 KOH(DIIEHIIIITHOTO CIiBPOOITHUIITBA, siKe OYJI0 3/iiiCHeHe TIOCTaHOBOIO IIPOKYPOpa
Bix 16.01.2018 p., BigOymoch MUISXOM peasizallii MIPOKypPOPOM MOBHOBAKEHb, HE
nepen6avenux KITK Ykpainu» [7].

Ha nporusary takomy pimennio, B €/[PCP 3naxoaumo Bupok sKoBTHEBOro
paitorHoro cyay M. 3amopixkxkda Bijg 01.11.2019 p., B axomy Mmicas IOCHIKEHHS
iz gac posrssay crpasu Ne 335/14877 /17 nocmanosu npo sanyuenns OCOBA_4
00 nposedenis neziachux caiouux 0itl y Gopmi Konpidenyitinozo cnispodimnuymea
ma npo KoHmpoav 3a euunennsm 3nouuny Bing 10.05.2017 p., 3aznaueno: <Y cyno-
BoMy 3acisanHi 3axucHuk baxmyt M. C. 3ayBaskyBaB Ha Te, 1[0 MMOCTAHOBA BiJ]
10.05.2017 p. noBuHHa OyTH TIPUIHATA caMe CJIYNM, a He TPOKYPOPOM Bi/IIOBIHO
no cr. 275 KITK Ykpainu. Ajse cy He TIOTO/KYETHCS i3 TAKMMU BUCHOBKaMU CTO-
POHU 3aXUCTYy Ta 3a3Havae, 1o BiamosigHo 10 ct. 275 KIIK Ykpainu i yac nmpose-
JIEHHS HETJTACHUX CJIiTauX (PO3ITYKOBUX ) JIiHl CiUNIT Ma€e TpaBO BUKOPHUCTOBYBATH
iH(dopMaItio, oTpruMaHy BHACJIIOK KOH(DIAEHI[IHHOrO CIiBPOOITHUIITBA 3 IHIIUMU
ocobamu, abo 3amydaru 1ux ocib 0 TPOBEIEHHS HETTACHUX CJI4nX (PO3ITYKOBUX)
miit y Bunajakax, nepenbavenux ium Kogaexcom. BogHouac, stk BOayaeThest 3i 3micTy
noctanosu Big 10.05.2017 p., mpokypopom GyJio MPUITHATO PillleHHS] TTPO KOHTPOJIb
3a BUMHEHHSIM 3JI0UMHY, 10 BinmoBigHO 70 cT. 271 KIIK Ykpaiau HamexuTh 10
KOMIIeTeHI[ii mpokypopa. ... TakuM UMHOM, OCKIJIbKM B JJAHOMY BUIIQJIKy IPOKYPO-
poM OyJIO TIPURHATO PIllleHHS PO IIPOBEJEHHS HEerJacHol ciguoi (Po3uIyKoBoi)
il KOHTPOJTh 32 BYMHEHHAM 3JI0YMHY Ta OJHOYACHO 3aJyY€HO JI0 OTO MPOBEIEeHHS
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OCODBA 4, cyn npuxoanuTh 70 BUCHOBKY, 1110 MOPYIIEHb MPOIECYaTbHOTO 3aKO-
HOZIaBCTBA JIOMYIIEHO He GYJI0, TIePeBUIIEHHST TPOKYPOPOM CBOIX MOBHOBAKEHD HE
BCTAHOBJIEHO» [8].

3arepeuyroun TTOBHOBAKEHHS MTPOKYpPOpa Ha 3aJy4eHHsT 0cOOM 110 KOHixeH-
IIITHOTO CIiBPOOITHUIITBA Y KPUMiHAJIBHOMY IpoBaKeHHi, A. A. JIeOHOB po3Iiisie
pillleHHs TIPO 3aJy4eHHs 0cOOU 10 KOH(DIAEHIIIHHOrO CIiBpOOITHUIITBA Ta PillleHHS
npo 3asyuentst ocobu 1o nposenenss HCP/I [2]. Xoua 3amydernst ocobu 10 KOH-
(dizentiitnoro criBpobiTHHIITBA MK BBaskaeMo camocTiiinoro HCP/I, 3ayBakeHHs
A. A. JleoHoBa 3 TipoliecyasbHOI TOYKH 30Py BBAKAEMO CJIYITHUM 3 TaKUX MiJICTaB.

[To-nepuie, Hopmamu KITK Ykpainu Bsarasi He nepeabadeHo IPURHATTS OKpe-
MOTO PIillleHHS TIPO 3aJy4eHHsI 0COOM 10 KOHDiJEHIIITHOTO CriBPOOITHUIITBA, Y
cr. 275 KITK Ykpaiuu nepeabadeHo JHiie mpaBo CJII40T0 «BUKOPUCTOBYBATH iH(bOP-
Mallito, OTPUMaHy BHACJIIOK KOH(DIZAEHIIIITHOTO CIiBPOOITHUIITBA 3 IHITMMU 0COOAMH,
abo 3aydaTy 1UX 0cib 10 MPOBEIEHHS HErJIACHUX CJiUnX (PO3UIYKOBUX) [iii» [4].
BuHeceHHsT TOCTaHOBU TIPO 3aIy4eHHsT 0COOM 10 KOHMIIEHITIHHOTO CIiBPOOITHUIITBA
caigrM abo MPOKYPOPOM sIK OKPEMOTO pillieHHsT y (HOpMi MOCTAaHOBU — Ie Harpa-
mioBanHs npaktuku. Criji 3a3HaYUTH, 1[0 TaKa MPaKTUKA € MO3UTUBHOIO, OCKIJIbKU
BU3HAYEHHSI MOMEHTY HaOyTTs 0c000I0 cTaTycy KOH(DIAEHIIIHHOro ciiBpoOiTHUKA €
IiICTABOIO JI/IsI PO3’SICHEHHS TaKiil 0cobi 1IpaB Ta 000B’SI3KIB K yJaCHUKA KPUMiHAIb-
HOTO MPOBA/IXKEHHS, TIOTIEPE/KEHHS 11 PO KPUMiHAJIbHY BiIIIOBI/IANIbHICTD 32 PO3TO-
JIONIEHHST BijiloMocTel ocynoBoro podcaiayBanus (ct. 222 KITK Ykpainn) ta dakry
nposenerHss HCP/l y takomy kpuMinambHOMY ipoBa/iKeHHI (cT. 328 KK Ykpainn).

[To-zpyre, BBaskaloun BUKOPUCTaHHS KOH(MIAEHIIIHHOTO CIiBPOOITHUIITBA CaMO-
criitnoro HCP/I, sika Bkitoyae B cebe 1) Bukopucranus indopmariii, oTpuMaHoi
BHACJIIOK KOHMIIEHIIIHHOTO CIiBPOOITHUIITBA 3 THITMMHU 0coOaMK Ta 2) 3aJydeHHs
ux oci6 mo nposenennss HCP/I, sik 1Bi He3aexxHi oiHA Biji OMHOI MPOIECyaTbHi
dbopmu peasmizariii KOHMIAEHIIHHOTO CHIBPOOITHUIITBA, JOPEYHO OKPEMO BUHOCHUTU
MOCTAHOBY PO 3aJIy4eHHsT 0cOOH /10 KOHMIIEHIIITHOTO CriBPOGITHUIITBA Ta OKPEMO
NpUHMaTH PillleHHd PO 3aJydeHHsT KoHdineHTa jo npoBenenns inmmx HCP/I.
OxHak He 6GaunMO HEOOXiZHOCTI Y BHHECEHHI OKPEMOI MTOCTAHOBY MPO 3aTyYEHHST
koHdigenra 10 nposemenns inmux suais HCP/I, ockinbku, HagaBimum ocobi cra-
TyCY KOH(DIZIEHIIIITHOTO CIiBPOOITHIKA IIJISTXOM BHHECEHHS BiIIIOBIIHOI TTOCTAaHOBH,
JIOCTaTHBO Oy/ie 3a3HAYUTH MPO 1 3arydeHHst 10 nposeaeHHs inmmx Buais HCP/I
K KoH(izeHTa y TOMY pillleHHi, SIKe CJAIAYNiA, TPOKYPOpP OYAYTh MPUHMATH JJIst
nposenennsa takoi HCP/I.

o mpukamay, y ToOCTaHOBI PO MPOBEIEHHS KOHTPOJIIO 32 BUMHEHHSAM 3JI0UUHY
B opszky cT. 271 KIIK Yxkpaian mpokypop Moske BKa3aTh OKpeMHUM TTyHKTOM: «/l7ist
MPOBEJIEHHS KOHTPOJIO 32 BUMHEHHSAM 3JI0YMHY Yy (POPMi CIEIiaJlbHOTO CJi40TO
ekcriepuMenTy (a60 KOHTPOJIbOBAHOI MOCTaBKH, aG0 KOHTPOJILOBAHOI YU OTIEPATUBHOI
3aKyIKH, 200 iMiTYyBaHHS 00CTAHOBKM 3JI0YMHY) 3aIy4UTH 0c00Y KOH(DIIEHIIITHOTO
criBpobitauka — IT1B».

Tak caMo cJiuuii y MOCTAHOBI PO CIIOCTEPEKEHHST 3a piudio abo MicieM B
nopsaky ct. 269 KIIK Ykpainu Moxe OKpeMUM ITyHKTOM BKa3yBaTH 1IPO 3aJIy4eHHS
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1o nposezenns 1iei HCPJI ocobu koHDigeHIIITHOTO cIiBpoOiTHIKA, KOHMiAeHIiiHe
CIiBPOOITHUIITBO 3 SIKOIO MOIEPEHBO BCTAHOBUTH BiIMOBITHOIO TOCTAHOBOIO.

OxkpeMo cJIiji B3yMUHUTHCS Ha TIOBHOBAKEHHSIX CHIBPOOITHUKIB OMEPATHBHUX
MiPO3/IJIIB M0J0 BUKOPUCTAHHS KOH(DIIEHIIHHOTO CHiBPOOITHUIITBA Y KPUMi-
HaJIbHOMY TIpoBajiKeHHi. /locuTh fetanpHo 11e uTanus gocaigns O. B. Cokosios,
SIKUI TIPUIAIIOB [0 BUCHOBKY TIPO OpaK y CHiBPOOITHUKA OIIePaTUBHOIO IIiPO3IiTy
mpoIecyaTbHIX MOBHOBAXKEHb HA 3ajaydeHHs iHmmx ocio po mposexennss HCP/]
[6, c. 85].

Ha miprBepmskeHHs 1€l Te3n HAyKOBeEIlb HABOJAUTDH Taki aprymenTtu. lo-miepie,
HOpMaTHBHE TMOJIOKeHHs 4. 6 cr. 246 KIIK Ykpainu nepenb6ayac BUK/IIOUHE IIPaBO
caiguoro abo TPoOKypopa, a y pasi 3acrocyBanust BuMor ct. 275 KIIK Ykpainn —
JIMIIIE CJIIY0TO, BBAXKA€ HAyKOBEIlb, Ha 3aJy4eHHs iHmoi ocobu (iHmmx ocib) 10
nposegerns HCP/I. ITo-apyre, pimeHHs ciaiggoro abo IpoKypopa i3 3a3HauyeHoro
MUTaHHS € TTpoltecyaTbHNM i Biamosigno 10 ct. 110 KIIK Ykpaian moBunHe npuiima-
tucst y dopmi niocranosu. Y 38’s13ky 3 unM O. B. CokosioB BBakae, 1o CriBpoobiT-
HUK OMEPATUBHOTO Ti/IPO3/IiTY, SIKHiT BUKOHYE JOPYIEHHS CJIi90T0 ab0 MPOKypopa
nipo nposenennst HCP/I, He Ma€e BiANOBIIHUX MPOIECYaTbHUX TTOBHOBAYKEHD 11100
HPURHATTS PIlIEHHS PO 3a/yYeHHs 10 HerJlaCHUX 3aXO/iB IHIIMX 0ci0, a OBUHEH
JUSITH BUKJIIOYHO B Mexax Haganoro gopydents (cr. 41 KIIK Ykpainun), B gkomy
CHUU, TPOKYPOP Tiepeadadac MOKJIUBICTD 3a/isTHHST BIANOBIAHUX Cy0’'€KTIB 110
Takux Aii [9, c. 134]. Mu noziiisieMo Taky TOUYKY 30DY.

Opnaue KO AOCTIKYBATH CYJI0BY IIPAKTUKY I0/I0 IIPOIECYaIbHOTO TOPSIKY
3aJlydeHHs1 0coOM 110 KOH(DIAEHIINHOTO CIiBPOOITHUIITBA Y KPUMIHAIBHOMY IIPO-
Ba/[’KEHHI, BCe HE BUTJISAIAE TaK OJHO3HAYHO.

Tak, namioHa/JbHI CYyIN MOCTAaTHLO KATETOPUUHI IMOI0 TOTO, MO BU3HAUECHHS
MOMEHTY 3aJTy4eHHs1 0coOu 10 KOHDIeH iiTHOro criBpoOiTHHIITBA MaE OyTH Mo3Ha-
YeHO [IeBHUM IIPOoIlecyalbHUM JIOKYMEHTOM (IIMCbMOBA 3r0/1a; IIOCTAHOBA), OCKIJIBKHI
came TicJist I[bOr0 MOMEHTY KOHMIAEHIIIHWI CIIiBPOOITHUK OTPUMYE BiAOBIAHI
MTOBHOBA)KEHHS TIOI0 yYacTi y KPUMIHATbHOMY TIPOBA/KEeHHI. AHaJi3 BUPOKIB y
KPUMiHAIBHUX TTPOBAKEHHSX, y SIKUX BUKOPUCTOBYBAJIOCS KOHMIEHITIITHe CIiBpO-
GITHUIITBO, YMOKJIMBUB BUOKPEMJIEHHS IOHANMEHIIIe TPHOX IIAXOIB 0 IIPOIECY-
QJIBHOTO TOPSIZIKY 3aJy4eHHsT KOHMIZIEHTIB, dKi Cy/laMi BU3HABATUCS TTPOIECYaTbHO
JIOITYCTUMUMU.

1. B okpemux BHUNa/Kax CyJi BU3HAE 3a JIOCTATHE JIUIIE MHCbMOBY 3TO/ly KOH-
(dineHIIHOTO CIIBPOOITHIKA HA 3aTy4eHHST HOTO /10 KPUMIHAJIBHOTO TIPOBA/IKEHHSI.
Hanpuxkmnan, y Buponi Kanycbkoro michkpaitionnoro cyay IBano-@paHKiBCbhKOI
obmacri Big 16.03.2020 p. y crupasi Ne 345/658,/19 3asnaueno: «I1{ogo mocumaHHs
3axucHuka Jlomyxa 3. {. Ha BiscyTHicTh mocTaHoBU 11po 3amydeHHs OCObBA 2 o
KoH®igeHIiiTHOrO criBpobiTHMIITBA, TO cT. 275 KIIK Ykpainu nepexbaueHo, 1o i
yac TPOBEJIEHHST HETJIACHUX CJIAUNX (PO3ITYKOBUX) /il CHAUMI Ma€ MpaBo BUKO-
pHCTOBYBaTH iH(GOPMAIIiio, OTPUMaHy BHAC/IIL0K KOH(DIZEHIIITHOTO CriBPOGITHUIITBA
3 iHmuMK ocobamu, abo 3aaydaTi IUX 0cib 10 NPOBEAEHHS HErJacHUX CJIiaunx (pos-
IIyKOBWX) /il y Bumajakax, nepenbadenux um Komgekcowm. .. Tak, 3a MTUCHMOBUMM
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srofamu, siki 6ysin Hagani OCOBA 2 mpaliiBHUKAM MOJIIL, 1M1 KOHTPOJIEM OCTaHHIX
BiH TIPOBIB OIlepaTUBHI 3aKyIiBJi HAPKOTUYHKUX 3aco0iB. [ToKyIelb cTBEpANB, 110
OyB iHII[IaTOPOM TIPOBEJEHHST TaKOl 3aKylKU. TaKUM YMHOM, MOPYIIEHb BUMOTL CT.
275 KIIK Ykpainu 1mo/10 BUKOPUCTaHHS KOHMIAEHIIITHOTO CIiBPOOITHUIITBA CYIOM
He BcTaHoBJieHO»> [10].

SIk GaunMmo, B IIPOAHAi30BaHOMY PillleHHi Cy/[ BU3HAB 3a JOCTATHE MTHUCHMOBOI
3rojid, HaJaHol IpamiBHUKAM MOJIIII 0c00010, SIKa Moroamnaacsd Ha KoHigeHIiiHe
CIIBPOGITHUIITBO Y KPUMIHAJIBHOMY TIPOBa/KEHHI, abu BU3HATH, 10 0coba HabyJia
crarycy KoHdi/leHTa i Majia TOBHOBa)KEHHS Ha ydacTb y nposenieHHi HCP/I.

2. Y suporii sKoBTHeBOTO paitoHHOTO cyny M. 3anopixoks Bif 24.12.2019 p. y
cripaBi Ne 331/6174/16-k 3a3HAaY€HO: «... IK BCTAHOBJIEHO y CY/I0BOMY 3acCi/laHHi
OCOBA 4 5o xoH®igeHIitHOTO ciBpoOITHUIITBA a00 10 IPOBEAEHHS HETJIACHUX
caiunx (Po3IIyKOBUX) /il He 3a/1y4aBCs, OCKIJbKY Take pillleHHs TPOKYPOPOM IIiJl
Yyac BUPIMIEHHS MUTAHHS PO KOHTPOJH 32 BUMHEHHSIM 3JI0YMHY He TPUitMarocs,
OKpeMa MOCTaHOBA 3 1HOTO MUTAHHS CJIITYNM He BUHOCUJIACh. ¥ TOU JKe yac BiaIo-
BizHo 110 c1. 275 KITK Ykpainu mix gac npoBeieHHs HETJIaCHUX CJIidux (PO3IIyKo-
BUX) /il CJIT4Uii MA€ MPaBo BUKOPUCTOBYBATH iH(MOPMAIIiT0, OTPUMaHy BHACJIIOK
KOH(IZEHIIITHOTO criBpOOITHUITBA 3 iHIIUMK 0cobaMu, abo 3aaydyaTu UX ocib 10
[POBEJICHHST HETJIACHUX CJIiumX (PO3IIYKOBUX) il y BUMAAKaX, mepeadadyeHux X
Konexcom.

Takrm ymHOM, Cy/T BBAXKAE, IO CJIYUM Ta iHITMMH YITOBHOBAa)KEHUMU TTPAIliBHU-
KaMi PaBOOXOPOHHOTO OpraHy Oy MOPYIeHi BAMOTH 3aKOHY MO0 MOPSIIKY TPO-
segennss HCPII B wactusi ayzio-, Bizeokonrpomo OCOBA 1, sikuii 6yB 1poBeieHmii
17.10.2015 p. OCOBA 4 sx ocobolo, sika He Majia Ha Ile TTOBHOBa)KEHb, OCKIJIBKU
BIJITTOBI/IHI PillleHHs y MaTepiajiax KPUMiHATBHOTO TTPOBA/KEHHS BifcyTHI» [11].

Y 1boMmy pillileHHi Cy/I BU3HABAaB 3a JAOMYCTUMUN JOKa3 3aJydeHHs 0COOU 10
KOH(DIieHIIITHOTO CIiBPOGITHUIITBA BUKJIIOYHO BiJMOBIAHY MOCTAHOBY CJIiI4OTO
a6o npokypopa, a ii BIICYTHICTD /IS Cyy CTaja Ti€0 0OCTaBUHOIO, sIKA TOTSTJIA
HEJOIYCTUMICTh YCiX 0Ka3iB, 310paHuX KOH(IIEHTOM y TaKOMY KPUMiHAJIbHOMY
ITPOBAJ’KEHHI.

3. Y Buporii Bismomiibebkoro paiionHoro cymy Cymcbkoi obmacti Bix 11.11.2019 p.
y crupasi Ne 573/190/19 saznaueno: «Criguum Ta/abo MpoKypopoMm mamia OyTu
BUHeceHa noctanoBa npo 3anyderHs OCODBA_3 nnsa nposexaenns HCPJI aymio-,
BiZICOKOHTPOJIIO 1 JI0 I[bOTO YITOBHOBaKeHi 0COOM Masii BigiOpaTH 3asiBY PO HaJlaHHSI
NOOPOBLIBLHOT 3TOAM HA YYacTh Y TAaKUX MAisX. BiCyTHICTh 3a3HaYE€HUX TOKYMEHTIB
mpu3Besa 10 HezakoHHOocTi y4acti B mposenieaHi HCP/I octannboro, a BiAmoBigHO i
HEJIOIYCTUMOCTI JIOKa3iB, OTPUMAHUX B PE3YJIbTaTi IPOBENCHHS 1UX Jill. ¥ 1aHoMy
Butaziky OyJio nopyiero npumnucu 4. 6 cr. 246 KITK Ykpaiau mpo Te, 110 3a pitnien-
HSM CJIIJTIOTO YU TIPOKYPOPA /10 TPOBEAEHHS HETJIACHUX CJIITINX (PO3ITYKOBUX) it
MOXKYTh 3ajydatucs iHmi ocoou. Crarreio 275 KIIK Ykpainu BU3HAueHO, IO TIi[|
yac MPOBEJEHHS HETJACHUX CJITIUX (PO3IIYKOBUX) il CiUMI Ma€e MpaBo BUKO-
pUCTOBYBATH iH(MOPMAIIi0, OTPUMaHy BHAC/IIL0K KOH(DIAEHIIITHOrO CriBpOGITHUIITBA
3 iHIMMU ocobamu, abo 3ajydaTH IMX 0CiO M0 MPOBEJECHHS HETJIAaCHUX CJIiI4nX
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(posiykoBUX) /il y BUNaAKax, nepeadadenux mum Kogekcom. [nakmmx BUIaKiB
3aJlydeHHs1 «iHmux oci6» 1o nposeneHdss HCP/ ynHHUM 3aKOHOM He TiepeibaueHo.
Bkasane xopecniorayerbes 3 1.an. 4.12.4 ta 4.12.5 3Boxy BimomocTeii, siki cTaHOB-
JISITD JIEPKABHY TAEMHMUIIO, 3aTBep/pkeHoro Hakazom Cirys:x6m Oesriekn YKpaiHu BiJ
12.08.2005 p. Ne 440, 11010 HACTYITHOTO: BiZIOMOCTI MPo (akT abo METOH TIPOBe-
nennst HCPII ta BigomocTi, 1110 gaioTh 3Mory igeHtudikysatu oco0y, miciie abo pid,
MO0 KO TTPOBOAUTHCS UM TianyeThest npoBenenns HCPI, posrosomenns Sxkux
CTBOPIOE 3arpo3y HaIliOHAJBLHUM iHTepecaM i Ge3Iielli, CTAaHOBJISATD JeP/KaBHY TAEM-
Huio. Y cynoBomy 3acizanni 6ysno Bcranosseno, mo OCODBA 3 we nucas 3asBy
PO HaJ[aHHsI JO0OPOBIIBHOI 3TOM Ha yd4acTh B aymio-, BimeokonTposi OCOBA 1,
He 3asyvaBcs 0 nipoBenieHHsas HCP/ aynio-, BileOKOHTPOJIO K KOH(DIZEHT, X04a
MIPaBOOXOPOHHUMU OpTaHaMU TOBIIOMJIEHO WOMY PO BiJIOMOCTI, SIKi CTAHOBJISATH
Jlep’KaBHY TAEMHUITIO, 30KpeMa, PO 30BHINTHIN BUTJIA] CIEIiaJbHOI 3aNUCYI0U0i
TeXHIKM, PO crocib (ikcyBaHHs iH(bOPMAILi, PO MOBEAIHKY MMl Yac MPOBEICHHS
KOHTPOJIIO 32 BUNHEHHSM 3JI0YMHY Ta ay/lio-, BiIeOKOHTposo» [12].

SIxk Mu 6aunmo, y oMy pillieHHi ¢y BUOYZIOBYE GiJIbIll CKIAJHUN, TOPIBHIHO 3
HomepeHiMI BUPOKaMU, aJITOPUTM 3aIy4eHHsT 0coOM KOH(MIAeHIIIHHOrO CIiBpO6iT-
HUIITBA, HATOJIOIIYIOYM Ha HeOOXiTHOCTI CIIoYaTKy BizibpaTtu y Takoi ocoOu 3asBy Ha
no6poBiabHy yuacts y nposegenri HCP/I, a Bxe moTiM — BUHECTH IIOCTAHOBY IIPO
3aJIydeHHsI JI0 iX 1mpoBeerHs. KpiM Toro, OpiBHSBINN MOJOXKeHHS CT. 246 Ta cT. 275
KIIK Ykpainu, cyj po3TyMaduB, IO MOHSTTS «iHI 0COOM» MA€ PO3YMITHCS Y ITUX
JIBOX HOPMaxX OJ[HAKOBO, & TIOBHOBAYKEHHS HA 3aJy4eHHsI TaKuX 0cib 10 KoH)iaeHT -
HHOro CriBpOOITHUIITBA Y CJI/YOT0 Ta IPOKYPOpPa — PiBHO3HAYHI.

Y Oynb-KOMY BUIIQJKy CYZ0OBa MPaKTUKA JAOBOAUTH HEOOXiAHICTH MO3HA-
YyeHHs1 HaOYTTs cTaTyCcy KOH(IAEHIIITHOTO CIiBpoOITHUKA NEBHUM IIPOLECYaJIbHUM
JIOKYMEHTOM.

[TporionyeMO KOMILIEKCHUI T1/IXi/l 10 BUPIIIEHHS IIbOTO MUTAHHSI.

Tak, y morepeHix myGJIiKailisix, po3po0OJIsiioun aJropuT™ 3aydeHHs 0coOu 10
KOH(DIIEHIIITHOrO CIiBPOOITHUIITBA Y KPUMiHAIBHOMY TIPOBA/KEHHI, MU 3y THHUJICST
Ha TOMY, 1[0 HEOOXIJTHO CIIOYATKy BifibpaT MUCHMOBY 3roxy 0coOM-KOH(ieHTa,
MOTIM BHHECTU MOCTAHOBY PO 3aJydeHHs 0coOu 10 KOH]igeHIiiHOrO criBpo-
6iTHUIITBA (3 MPUCBOEHHSM Ipudy «raemMHo» 3a 1. 4.12.4 3B/IT), i micas mporo
CKJIACTH IPOTOKOJI MOTIePE/IKEHHS IIPO HEJIOIYCTUMICTb PO3TOJIONIEHHS BIIOMOCTel
JIOCYZIOBOTO PO3CJIilyBaHHs Ta/ab0 BPYYUTH MaM sITKY MPO MPOIECyaibHi TIpaBa Ta
0608’s13ku Kou(pigenta [/lus.: 3]. ToBopsun mpo CHiBpOOITHUKIB MTPABOOXOPOHHUX
OpraHiB, yIIOBHOBKEHUX HA 3aJy4eHHs «iHIINUX OCi0» 10 KOH(DIMEHIITHOTO CIIiB-
POGITHUIITBA, CJIi/T 3ayBaKUTH, 1[0 MUCHMOBA 3r0/Ia Ma€ OyTH ajpecoBaHa CJIIIOMY
abo TPOKYPOPY, SAKi MiCJsI IHOTO i BUHECYTh TOCTAHOBY PO 3aJy4eHHST 0COOU 10
KOH(DIZEHIINHOTO CIiBPOOITHUIITBA Ta OPOPMIATH IIPOTOKOJ HONEPEIKEHHS M1PO
HEJOIYCTUMICTh PO3TOJIONMIEHHS BiZIOMOCTEH JOCYIOBOrO PO3CIijyBaHHs Ta,/ab0
BpyYaTh mam’siTKy Mpo TpoIecyasbHi paBa Ta 000B’13KM KOHDIIeHTa.

Bucnoexu. Taknm ynHoM, BU3HAIOYW BUKOPUCTAHHS KOHMIIEHITIITHOTO CIiBPO-
6itauirrBa camocriiitnoro HCP/I, BBaskaemo, 1o mpoKypop MOMUJIKOBO Ta Oe3ri-
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cTaBHO He BKazanuii y kouctpykiii ct. 275 KIIK Ykpainu. [lepekonai, 1o Hagants
IPOKYPOPY MOBHOBAKEHHST 3aJTydaT 0cib 10 KOHMIAEHIIIITHOTO CIIiBPOGITHUIITBA €
abCOJIFOTHO BUIIPABAAHUM SIK B TEOPETUYHOMY ACIIEKTi, TaK i 3 TOUKU 30PYy MPAKTHKH.
I Tomy € 3akOoHHUMU [1iT TUX TTPOKYPOPIB, AKi 3 MoMeHTY NpuiiHATTS KITK Ykpainu B
2012 p. BUKOPUCTOBYOTH iH(MOPMAITi0 BHACIIOK KOHMIIEHIIHOTO CIiBPOOITHUIITBA
3 IHIIUMK 0co0aMU Ta 3a/1ydaioTh KX oci6 10 nposegenns HCP/I y kpuminaabHoMy
MPOBA/KEHHI. 3acIyTOBYE Ha MiITPUMKY TO3UIlS CY/A/IiB, 9Ki BU3HAIOTh JOMYCTU-
MUMH JI0Ka3H, 3ibpani mpokypopamu B mopsiaky ct. 275 KIIK Ykpaiuu, HameskHUME
ta gonyctumumu. @opmymoBanns nmonoxensb 4. 1 ct. 275 KIIK Ykpainu, sKoio
MOBHOBAKEHHsI Ha BUKOPUCTAHHA KOH(DIEHIIMHOTO CIIiBPOOITHUIITBA HAJAHO JIUIIIE
CJTITYOMY, Ha HAIy AYMKY, € Je(heKTOM HOPMATUBHO-IIPABOBOTO aKTa, SIKUH He0O0-
XiIHO YCYHYTH TIJITXOM BHECEHHS 3MiH Ta BKJIOUEHHS JI0 TIEPEJIiKy YITOBHOBA)KEHUX
Ha 3aJTy4eHHsI 10 KOHDIIEHIIINHOTO CIiBPOOITHUIITBA 0Cib, TakoX mpokypopa. Came
taka KoHCTpyKIis 1iel nopmu KIIK Ykpainm cripusgtrMe HamparioBaHHIO €IMHOI
CYZIOBOI IPaKTUKH, 30€PEKEHHIO J0Ka3iB y KPUMIiHAJbHUX IIPOBAKEHHSAX I[00
TSDKKUAX Ta 0COOJIMBO TSIKKUX 3JI0YNHIB, 3a0€31eYNTh POBEIEHHS 0CYI0BOTO PO3-
CJIITyBaHHS Y PO3YMHUU CTPOK.
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Powers of the investigator, prosecutor and employee of the operational unit to involve other
persons in confidential cooperation in criminal proceedings

The different views of scholars and practitioners on the procedure for involving other persons in
confidential cooperation in criminal proceedings are analyzed in the article. By analyzing the case law,
at least three approaches to the moment of acquiring the status of a confidant by a person who has
consented to participate in covert investigative (search) actions are identified. Our own vision of the
procedural order for involving persons in confidential cooperation is proposed, taking into account the
powers of the investigator and the prosecutor to make the relevant procedural decision. The procedural
impossibility of employees of operational unit to independently involve other persons in confidential
cooperation is substantiated. Arguments are made in favor of the fact that formally the prosecutor
in criminal proceedings has the right to involve persons in confidential cooperation, regardless of the
investigator.

The purpose of this research is to formulate proposals to improve the legislation governing the use
of confidential cooperation in criminal proceedings, so that due to legal uncertainty the prosecution
does not lose important evidence of involvement in a criminal offense and the perpetrators do not avoid
responsibility due to the imperfection of procedural and legal constructions. 1o achieve this purpose, in
the course of the research the author identified and analyzed the causes of uncertainty in the order of
involvement of a person in confidential cooperation. Different approaches of scholars and practitioners
to the meaning of the term “other persons”, which may be involved in covert investigative (search) actions
and confidential cooperation, which the author considers an independent covert investigative (search)
action, are studied.

The procedural expediency of including the prosecutor in the construction of Article 275 of the
Criminal Procedure Code of Ukraine is substantiated to normatively consolidate the powers of the
prosecutor to use confidential cooperation, equivalent to the powers of the investigator, and to stop
discussions on this issue, which will promote uniform law enforcement practice and bring perpetrators to
Justice.

Keywords: covert investigative (search) actions; use of confidential cooperation; confidant status;
powers of the investigator, prosecutor, employee of the operational unit; written consent; resolution of
the investigator, prosecutor; judicial practice.
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HOPMATMBHA CUAA €C
TA PEAAIT YKPATHCbKMX MOAIV

Cmammio npucesueno Konuenyii HopMamusHoi Cuiu ma KPUmuuHoMYy aHantidy yiel KoHyenyii na
poni nepezosoprozo npoyecy wooo yxradenns Yeoou npo acouiayiio mine €C ma Yipainow. Ilpoana-
JU306aHO 3MIHU SHYMPIUHLONOLIMUHOL cumyauii 6 Ykpaini na ¢oui npoooexcenis uux nepezosopis, a
maxodxc iniyiamueu ma npiopumemu €C y pamxax yvoeo npoyecy. OKpemo po3ensidaromocs 6iOHOCUHU
€C ma Pocii na goni 3asnauenozo nepezosopnozo npoyecy. OCHOBHUM BUCHOBKOM € MBEPOANCEHHSL NPO me,
w0 Konyenyis HopmamusHoi cuiu ne 6yaa ocnosor noaimuxu €C wodo Yipainu ¢ pamxax nepezosop-
1020 npoyecy 0o ykiadenns Yeoou npo acoyiauito. binvw mozo, sionocunu €C iz Pociero 6 konmexcmi
PO3BUMKY YKPAIHCOKOT Kpusu auiie niomeeposcyomo 00MeNCeHicmy 3aCmoCY6ants KOHUenuii nopma-
muenoi cuiu sk uepes sidcymuicmo acumempii y eionocunax €C 3 inuumu 2106aIHUMU MINCHAPOOHUMU
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axmopamu, max i uepes npiopumem eiachux inmepecie €C nad mumu MoparvHumu ma Girocopcokumu
npuHUUNAMU, SKI NOKAAOEHT 8 0CHOBY KOHUCNYIL HOPMAMUGHOT CUIIL.

Kmouosi cioBa: HopmarusHa cuia; €C; MikHapoaHa Oesneka; YKpaiHa;, MOJITHKA CyCiACTBa;
Yropa 1po acortiaitiio.
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Hopmarusnas cuia EC u peasnu yKpauHCKUX COOBITHI

Cmamosi NOCAUEHA KOHUCNYUU HOPMAMUBHOU CULL U KPUMUUECKOMY AHATIU3Y MO KOHUEeNUUU
na omne nepezosopnozo npouecca omuocumenvio saxnouenus Cozrawenus 06 accouuavuu mexcoy EC
u Ykpaunoii. B cmamve npednazaemcst anaiu3 usmenenull sHYmpunoiumu4eckoll cumyauuu ¢ Yxpaune
na Qone npodonicens IMuUx nepezosopos, a maxdice unuvyuamus u npuopumemos EC ¢ pamxax smozo
npovecca. Omoenvio ananusupyiomes omnowenus EC u Poccuu na ghone yxazaniozo nepezosopiozo
npovecca. OCHOBHBIM 6bIB000M ABIACMCA YMBEPIHCOCHUE O TOM, UMO KOHUCHUUS HOPMAMUCHOU CUJLbL
ne Gviia ocrnosoti noumuxu EC 6 ommowenuu Ykpaunvl 6 pamxax nepezosoprozo npouecca OmHocu-
menvio saxmouenus Coznrawenus 06 accouuauuu. bonee mozo, omnowenus EC ¢ Poccueti 6 konmexcme
PASBUMUS YKPAUHCKOZ0 KPUSUCA MOLbKO NOOMEEPIHCOAIOM 02PAHUYCHHOCTHY UCTOIDI0BAHUS. KOHUCHUUU
HOPMAMUBHOU CULbL KAK 6 CULY omcymcmeus acummempuu ¢ ommuowenusx EC ¢ Opyeumu znobanv-
HOLMU MENCOYHAPOOHBIMU AKMEPAMIL, MAK U 8 CULY npuopumema coocmeennvix unmepecos EC nad memu
MOPATLHIMU U PULOCOPCKUMU NPUHYUNAMU, KOMOPBLE NOLOHCEHDL 8 OCHOBY KOHUENUUU HOPMAMUBHOU
CUTIBL.

Kiouessie cioBa: HopmaTuBHas cuiia; EC; MexayHapoaHast 6e30MacHOCTb; YKPauHa; [OJUTHKA
cocenctia; Cormaienue o6 acconuanmm.

I3 3akiHUeHHSM XOI0/IHOI BiitHM Ta TToyaTtkoM TpaHcdopmartii €C i3 perioHasIbHOI
€KOHOMIYHOI OpraHizailii B y4acHUKa TJI00QJIbHUX TOJITUIHUX MPOIECIB, MO MAJIO
Miciie y mpuOIM3HO TOH jKe caMuii yac, crenndivi pucu 30BHINIHBOI mosrituku €C
3QJIMIIAIOTHCS OJIHUM 13 TOJIOBHUX aCIEeKTiB Cy4aCHUX €BPONeNcbKUX cTyaiil. binbm
TOTO, ycIinHa TpanchopMaltis MocTKOMYyHiCTUUHUX Kpaid Cxinnoi ta [lentpanbHoi
€spormm B 1990—-2000 pp. Ta cnenudivanii MOPSAOK NeHHWIA, IKUH CTaB TIOCTIHUM Y
BimHOCWHax €C i3 TpeTiMu KpaiHaMmu Bxke 3 cepenuan 1990-x pokiB, matoTh MiziIcTaBU
rooputu mpo ocobausicts €C K y4acHUKAa MiKHAPOAHUX BigHOCHH. OCHOBOIO
BKA3aHOTO MOPSIKY JeHHOTO cTaB akileHT €C Ha MpOMOIIil Ta TONUPEHH] 3aXiIHUX
JibepasIbHUX IIIHHOCTEN, TAKUX SIK 3aXUCT TIPaB JIIOIUHU, TPUHITAITN JEMOKPATUIHOTO
MIPaBJIiHHS, BEPXOBEHCTBO MTPaBa TOIIIO.

Bepyun 10 yBarn gosouii crierndivny BHyTpimmHio cTpykTypy €C Ta iforo Bkpaii
oOMekeHi BIFICBKOBI MOJKJIMBOCTI, B paMKax akajleMiuHux aebaTiB 3'siBrIach HU3KA
Teopill /I TOSICHEHHS CITelnGiKN 30BHINTHBOIIONITHIHNX BiHOCHH €C. 30KpeMa,
MOBa iijie PO KOHIIEMil 1uBLIbHOI cuim [21], M'stkoi cuutn [15], abo sk KoHIemn i
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3oBHiMHbOrO ynpasiainas €C [23] Ta eMOKpaTUYHOI KOHAMITIOHAIBHOCTI [22; 8].
Konmerniist HopmatusHOi cusin €8porn [14] € ozHi€ro i3 3a3HaYeHNUX Teopiil i goTerep
3aJTMIIAETHCS OJTHIEIO 3 TOJOBHUX MOJIEJIEH, IO MOSCHIOITH CTeM(piKy 30BHITTHBOI
nonituku €C. Bapro okpeMo BKkaszaTH, 1110 KOHIIETI[id HOPMAaTUBHOI cuin €Bponu
3acHOBYBaJsiach Ha iziei I. KanTa 1mos0 BiYHOTO MUPY HIJISIXOM 30BHINTHBOI IIPOMOTILil
JibepasbHUX I[IHHOCTEMH, Ki OYJI0 MOKJIaJeHO B OCHOBY HOJITHYHOI iI€HTUYHOCTI
€C [24].

3 iHmoro 60Ky, HEOOXITHO 3a3HAYNTH, IO TEOPist HOPMATHUBHOI CHJIN OTPUMAJIA
HU3KY KPUTHYHUX 3ayBakKeHb, B TOMY YHCJI i 32 KOHIENTyaxbHy caabkicts [20] Ta
obmeskeny cdepy BukopucTants [2]. BiibIn Toro, 3Ha4Ha KiJTbKICTh MOC/iKEHb BKa-
3yBaJia Ha Te, 1[0 KOHIIEIIisl HOPMAaTUBHOI CUJIM — 11 KOHIIeIIIlis, SKa JileTepMiHOBaHa
BJIACHUMM €KOHOMIYHUMHM Ta NMOiTHYHUMM inTepecamu €C [7], i, BiNoBiAHO, KOH-
TeMIist, gka Mackye mositnky €C y BjIacHUX iHTepecax i/leaJliCTUIHUMU TOPUBaMU
ta dinocopcrkumu konnentamu [9]. Bimnocuan €C i3 YkpaiHoo MpencTaBasgioTh
co00I0 OJIMH i3 HAHOIIBII CYMEepPewNBUX BUMAAKIB 3 TOUKKA 30PY SIK MPAKTUYHUX
aCIeKTIB 3aCTOCYBAHHS TEOPil HOPMATUBHOI CUJIH, TaK i TOYKU 30PY CyllepeuyHOCTEN
MK ifeamicTuaanmu niyiiMu €C y paMKax 1IUX BITHOCWH Ta WOTO BJIACHUMM TTOJIi-
TUYHUMU Ta EKOHOMIYHUMU IHTEpecamH.

Memoro 11i€i ctaTTi € KpuTHYHWH anami3 Bignocu €C 3 YKpaiHoto 3 TOUKH 30Dy
mpakTUIHOI peasizarii 3 60Ky €C KOHIeNIi HOPMAaTHBHOI CHJIN.

3asoannam cmammi € BUCBITJIEHHS HeogHO3HauHOI otk €C moao Ykpa-
THU BIIPOJIOBK OCTAHHIX JIECSTH POKIB, 1[0 CTABUTH I1i/l CYMHIB yHiKanbHicTh €C gk
MIKHAPOTHOTO aKTOpa Ta MOoro crernudiuai pucy y il poJii, 0CHOBOIO MiXKHAPOIHOI
IIEGHTUYHOCTI SIKOTO € KOHIIeTI[isi HOPMATUBHOI CUJIN.

Busyennam npasa €C, 30BHIMHEBOI TomiTHKN €C Ta OKpeMUX acCMeKTiB ITi€i
IIPABOBOI CHCTEMM 3aliMaJIMCh TaKi yKpaiHCbhKi Ta iHo3eMHi BueHi, gk O. B. 3aituyk
(O. V. Zaichuk), M. M. Tnatoschkuii (M. M. Hnatovskyi), B. H. /leaucos
(V. N. Denysov), A. 1. Imitpies (A. I. Dmitriiev), C. IO. Kamkin (S. Yu. Kashkin),
JI. A, JIyus (L. A. Luts), M. H. Mapuenko (M. N. Marchenko), O. O. Mepesxko
(0. O. Merezhko), B. 1. Mypasiios (V. I. Muraviov), P. A. ITerpos (R. A. Petrov),
K. B. Cmupnosa (K. V. Smyrnova), T. /I. Tumuenko (T. D. Tymchenko), b. M. Tormop-
Hi" (B. M. Topornin), JI. M. Entin (L. M. Entin) Ta iammi gocaiHuKH.

OcHo6HOM0 Me3010 cmammi € TBEPIKEeHHs 1IPO Te, 1110 KOHKPETHUI BUIAI0K BiJl-
HocuH €C i3 YKpaiHoIo B paMKax IIeperoBOPHOTO MPoIlecy M0/0 YKIaleHH YTOoau
IIPO ACOLAIiio MTPOAEMOHCTPYBAB, 110 KOHIIEIIIis HOPMAaTUBHOI CHJIN He OyJia OCHO-
Boto momituku €C moao Ykpainu. bisenr toro, Binnocunn €C i3 Poci€io y KoHTeKCTi
PO3BUTKY «yKPaTHCHKOI KPHU3H» JIWIIE TATBEPKYIOTh 0OMEKEHICTh 3aCTOCYBaHHS
KOHIIENIil HOPMAaTUBHOI CUJIN SIK Y CUJIY BiJICYTHOCTI acuMeTpii y BiiHocuHax €C i3
iHITMMU TT00QIBHUMU MiIZKHAPOHUMH aKTOPAMH, TaK i B CHJIY ITPIOPUTETY BJIACHUX
intepeciB €C HaZ TUMU MOPAJIBHUME Ta (PisocodCbKUMU TPUHITUIIAME, 1110 TTOKJIa-
JIleHI B OCHOBY KOHIIEIlil HOPMaTUBHOI CUJIN.

CrarTa cKIaaeThes i3 ABOX YACTUH. Y TEPIIiid YaCTUHI aHATI3YIOThCS BiHO-
cunan €C Ta YKpaiHu Ha OCHOBHOMY €Talli IePeroBOPHOTO TIPOIIECY MO0 YKJIAAEHHS
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[loroBopy npo acortiarito (2010-2013). ¥ apyriii 1ieft aHami3 A0MOBHEHO OCTi/IZKEH-
usaM Bignocun €C i3 Poci€io B KOHTEKCTI «yKPaiHChbKOI KpU3K», TOOTO IIOYaTKy Ta
MOZIAJIBINIOI eCcKajiallii pociiichbKoi arpecii mpotn YKpaiHu.

Ax migkpecmoeThes B HAYKOBiH Jiiteparypi, pitienns: €C 110/10 MOYaTKy Tepero-
BOPIB TIPO YKJIAJ€HHS YTOJ PO ACOIAIIIIO Ta MPUETHAHHS € [BOMA HAHOLIBII BayK/IH-
BUMHU PillleHHAME Y 1poiteci HaOyTTs uinencTBa B €C Oyab-sikoi kpainu [16, c. 922].
Biamosiano, cam dakt moyarky (abo K YKJIaJeHHs ) JOrOBOPY TIPO ACOIHAII0 caM 110
co06i I0BOJI YaCTO BBAKAETHCS JOCTATHIM JIJIst 3acTOCYyBaHHs 3 00Ky €C MO THYHOT
KOH/IMITIOHATTbHOCTI 110 BiJIHOIIIEHHIO /0 KPalHW, 10 MPETEH/IyE Ha OTPUMAHHS aco-
miamii [11, ¢. 893]. TIpoTe HeoOXigHO Bifpasy ke BKaszaTH Ha TOM (GakT, M0 acoriarist
3 €C Moske sK nepeadbayaTé MOKJIUBICTD mojasbinoro 30amxkents 3 €C (yroau 3
kpainamu [lentpanphoi ta CxizHoi €Bponn), Tak i TPSIMO BUKJIIOYATH MOKJIUBICTD
npuenHanns 10 €C (yromn €C 3 IliBHiuHO-AdprkancbkuMy Kpainamu ). BinmosigHo,
piBeHb Ta cyTHicTh BuMor €C y Pi3HUX BUTAKAX 3a3BWUail € pisHuM. Hezpaxkaoumn
Ha 1ell (hakT, 3aTaTbHUM € MPABUJIO, siKe OYJI0 BCTAHOBJIEHE B TIPOIECI YKJIAIEHHST
Yroaum nipo acomiariito 3 Icnanieto B 1962 p., — €C He Moke MaTH Yrojy 1po acoili-
arfiio i3 HeJeMOKpaTHUHOIO Kpainoio [12, c¢. 65—-81]. 3 dopmanbHOI TOUKK 30Dy, AJIsT
PO3YMIiHHS TOrO, YM € Ta 4Y¥ iHIIa KpaiHa JeMOKPaTUYHOIO, IOCUIAHHSI POOUTHCS
Ha peiituHr, 1o nybsikyerbes opranizamniero Freedom House. 3 mpakTuaHoi TOUKH
30Dy, PEUTHUHT HA PiBHI 3 MPOTATOM OCTaHHIX JBOX POKIB BBAXKAETHCS OCTATHIM
IS iHIIIIOBaHHSI TI€PErOBOPIB IOM0 YKIAMEHHS YTo/u 1po acortiaiiio [16, ¢. 925].

3 orany Ha Bkazanui migxin, y 2006 p. aumnie Hoproropist Ta YkpaiHa BiilioBi-
Jlanu 3a3HadeHuM BuMoram [16, c. 923]. [Ipore curyaitig 3 TpakTUYHOIO peastizalfieio
NPUHIIUIIB JIEMOKPATUYHOTO YIIPaBJIiHH B YKpaiHi OyJia JaseKolo Bijl 3a0BiIbHOI,
He3BakalouM Ha PETHHTH MiKHAPOJAHWX opraHizarii. Ha ¢goni 3maunoro mporpecy 3
TOYKHU 30pY (POPMaIbHOI IeMOKpaTii CUTYyaIlis i3 peaqbHOI0 peasi3alli€ro 1eMOKpaTy-
HUX [PUHIMIINB B YKpaiHi 3a/uinaiacs J0BOJI MPobJeMaTHYHO, IIEPII 32 BCE Yepes
3HAUHWN BIUIUB HA TOJITUYHUN KJIIMAT Y KpaiHi Pi3HOMAHITHUX OJITapXiqyHUX TPy
[3, c. 958-964]. 3azHaueHa AUCTTPOIIOPILS TAKOXK BiUI3ePKATIOBAIA OXHOOOKI THAX0AN
€C mozo remokparu3arii YKpaiu i3 HaroaocoM Ha (HOPMaTbHUX TMTOKa3HUKax. Kpim
Toro, GopMaibHi IHCTUTYIITHI 3MiHH, SIK TIPABUJIO, TOCATAIOTHhCs HabaraTo IMIBHIIIIE,
HIJK 3MiHA peayibHUX cyciijibHuX npaktuk [11, ¢. 901-902].

Y nanomy KOHTEKCTI JIOIIJIbHO OKPEMO BKa3aTu Ha (peHOMEH TaK 3BaHOI «JIeKJa-
paTHBHOI €BpOIIEi3allily, TOMTUKH, sika OyJia iHiniiioBana mpesuaenTom JI. /1. Kyumoro,
CyTb SIKOI XapaKTepu3yBajiaCh PUTOPUYHOIO Bi/IJITAHICTIO «EBPOTEHCHKUM I[IHHOCTSIM»>
Ha (POHI aBTOPUTAPHOTO CTUJIO TPABJIHHS <ILJISXOM MIAHTAXKY Ta MAKYIy» [25,
c. 10]. BoueBuap, Taka mosmiTHKa He Majia HiYOTO CHIJIBHOTO i3 peaJbHUM TPOIECOM
JIeMOKpaTu3ailii, a 6ysa TPUMITHBHOIO MaHIMyJISITUBHOIO CTPATETIE0, CIIPSIMOBAHOIO
Ha TMONIyK MiATPUMKHN 30BHINIHBOI cuyim (€C y 1aHoMy pasi) 3 MeTOIO TTPOTUCTOSTHHS
3POCTAIOYMM POCIHCHKIM aMOiIlisiM II0/I0 BKIIOYEHHST YKPalHH y BJIACHI iHTerpariiHi
npotiecu. [Ipote nositrka «/JekaapaTUBHOI €BpoIiei3allii» HeCIo/[iBaHO [TPOJIOBKIIIACDH
i micaist ITomapanuesoi pesomorii 2004 p. ITpuunHoO 1HOro (heHOMEHY CTaI0 GaKaHHST
ICHYIOUMX Ha TOM Yac OJITapXiYHUX TPYIl OTPUMATH JJis1 YKPATHU CTaTyC KpaiHU-KaH-
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nuzara Ha Beryn 10 €C i BianoBiaHi ekoHoMiuHI TipedepeHtlil 6e3 PU3KKY MTPOBEICHHST
peasibHUX JAeMOKpPAaTHIHUX peopM, siKi 6 MOTJIM TOCTaBUTH IIiJi CYMHIB iXHE BJIacHe
NaHiBHE CTAHOBUIIE B YKPATHCHKIM €KOHOMIIII Ta MOJIITHIII.

Heob6xigHO 3a3Ha4NTH, 10 TMOJITUYHA PUTOPUKA OO0 EBPOIEICHKOTO BUOOPY
Ykpainu Ta BiiJIlaHICTh TOJIOBHUM €BPOMENCHKUM IIHHOCTSIM CTaJla YaCTUHOIO BHY-
TPINTHBOTIOJITUYHOTO AUCKYPCY B yacu [loMapanyeBoi peBOJIOIi1 Ta B HACTYITHI POKMU.
[TiskoM CYITHO AOCTIAHUKYA BKa3yIOTh, 10 1151 PUTOPUKA TPpajia OHY i3 TOJTOBHUX
posieil B YKpaiHCHKUX BHYTPIMOJIITUUHUX Tporiecax. [loHasm Te, MeTa BCTYIy YKpaiHu
1o €C Oyua 3ajiekaapoBaHa YKPaTHCbKUMU MOKHOBJIQ/IISIMU He JIVIIe SIK CTpaTe-
TIYHUN KypC, ajie T K NMPUYUHA 75T TPOBEJICHHS TI0/IaIbITUX BHYTPINIHIX pedopMm
[3, c. 961-968].

[Tpote npuxin o Bramn B. @. Arykosuua B 2010 p. 3HAYHO 3MIHUB O TUIHMI
KjaiMaT B YKpaiHi, OCKiJIbKY IIepIi i0ro KpoKu K mpesujenTta Oyiu HalpaBJieHi Ha
nmoBepHeHHs 10 MeToiB npasiinas JI. /[. Kyumu [13], mo npusBesio 10 3ropranHs
TUX JIEMOKPATUYHUX JIOCSITHEHb, SIKi Majin Miciie B Ykpaini micas [TomapanueBoi
peBoJottii [6, ¢. 659]. Ha 1ibomy (hoHi neperoBopu 1o/10 yKJIaJeHHs J0TOBOPY PO
acolfialfio Bce X Taku OyJu poaoBskeHi. IIpu 1boMy TOJTHYHA KOHIUI[IOHAIb-
Hicts €C y 1neii epiox Gysa crpsMOBaHa Ha BiJIHOBJIEHHS TOTO PiBHS (OpPMaTbHOL
JIeMOKparii, sskoro 0yJio gocArayTo B yacu npesupertcTsa B. A. IOmenka. Otike,
TOJIOBHVIMU TeMaM¥ CTJIN TIMTAaHHs, MOB’sI3aHi 3 TIPOBeIEHHsSIM BUOOPIB B YKpaiHi,
a TaKO’K MpobJieMaThKa «BUOIPKOBOI IOCTHUILIT», TOOTO CYMOBI TIepecJIiyBanHs ocib,
SIKI 3afiMasii BUCOKI Jieps:kaBHi mocaam 3a yaciB [IpesnaenTta B. A. IOmenka.

Bapro 3asnaunT, 1mo nporsrom 2010—-2014 pp. curyaris i3 BUGOPYNMEU KamIia-
HigMU B YKpaiHi cTaBajia fezaji ripimioio. Ao mpesuaeHTcbka kammnanig 2010 p.
OTPUMAaJIa 3arajioM MO3UTHUBHI OIIHKY Ta BU3HaHHs 3 60Ky €C TOTO, 110 115 KaMTTaHist
Bizmosigama 6inabmiocti cranmapriB OCBE Ta €C, 1o KamIaHis 111010 MicIeBUX BUOO-
piB Toro ;k 2010 p. Bike XxapakTepu3yBajach sIK Taka, 110 OyJa MpoBeeHa TEXHIYHO
HaJIE)KHUM YHHOM, ajie He BCTAHOBUJIA HOBI MO3UTUBHI cTangaptu. OtiHKa 5K BHOOPIB
2012 p. B3araui OyJa HeraTuBHOO. SIK BKa3yBasocst y BiOBIAHIN pe3ostiottii €Bpo-
[eiiChKOTo IapjiaMenTy, BUOOPUYMIl IIPoIlec He BIIOBiZaB OCHOBHUM MiKHAPOIHUM
CTaHJapTaM, OCKIJTbKM MaJu MicCIle 3JTOBKMUBAHHS aJIMiHICTPAaTUBHUM PECYPCOM Ta
HesbaaHcoBaHe MejiiiHe BUCBiT/IIeHHs. KpiM TOro, miKpecoBamoch, o mpoiec
poBejieHHsT BUOOPIB OYyB HENMPO30PUM, a OCHOBHI OIMO3UIIINHI Jijiepn He 3MOrIn
B3SITU y4acTh y BUOOPAX yepe3 MO THYHI TTePeCTi/lyBaHHsI.

KpuminanbHe mepeciailyBaHHS YMHOBHUKIB IepioJy Tpe3ujeHTCTBA
B. A. IOmenka Ta «crnpaa TuMoIIeHKO» CTaJN iHIIOIO BEJUKOIO TEMOIO B JIBOCTO-
porHix BigHOocuHax €C Ta Ykpaiam Toro yacy. Micis Kokca-KBacHeBcbkoro, ska
Oyura ininiioBana B 2012 p., Majta Ha MeTi BupinieHHs 1iei nmpobaemu. Hespaxkaroun
Ha TI0YaTKOBI OOMEsKeHi I1iJIi, 1151 Micis 3rofloM nepeTBopuaach Ha 18 micsliB iHTeH-
cuBHUX TieperoBopiB. [lompu Toii dakT, 1o Micisg Maia HeodiliitHNi XapakTep, BOHA
cTajia TeHePaTi30BaHUM TMOJIITUYHUM iHCTPYMEHTOM J1Jis1 HehOPMATbHOT UTIJIOMATIl
€C, OCKIJIbKYU MISTBHICTD MicCii 3TOIOM TOMUPUJIACH HA TaKi MATaHH:, IK pedopma
YKPaiHChKOTO 3aKOHOABCTBA M YKPAiHCHKOI CY/IOBOi CUCTEMH. 3arajioM isiTbHICTh
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i€l micii Masa pe3yJsbraT, ajpke YKpaiHa B TOW yac 1poBesia HU3KY pedopMm, a
OLIBIIICTD MOJITUYHKUX B'S3HIB oTpuManu cBoboxy, okpim 0. Tumorrenko. Bapro
migikpecanTH, «ernmmusaris» cipasu fO. Tumornienko crana ogHI€ 3 TPUYWH TIPO-
Basy Cawmity y Bisbatoci B 2013 p. ta 3puBy nignucanns loroBopy npo Acoriaitii.
Y 11bOMy KOHTEKCTI He0oOXiIHO BKaszaTH, 1o Heodiriitamii craryc micii Kokca-Ksac-
HEBCHKOTO Ta 11 He3aJIe;KHUN XapaKTep Ha/laBajau il MOKJIMBOCTI JJ151 IOBOJI THYYKUX
MIIXO/IB Y paMKax MEPeroBOPHOro mpoiiecy. [HIMOI0 mpobieMoro, Ha Hally IyMKY,
OyJa HagMipHa 30CepelKeHicTh Ha OHIN crpaBi Ha (OHI TEeHAEHLI] 3araJbHOrO
MOTIpPIIEeHHs cUTYyallii B YKpaiHi i3 peasizalfi€to NPUHITUIIB IEMOKPATUYHOTO MTPaB-
JIIHHS, BEPXOBEHCTBA IIpaBa Ta HAJIEKHOTO 3aXUCTY IIPaB JIOJAMHU.

[Iposan Camity y Binbatoci y smcronaai 2013 p. ta piskuil KiHelb Tpoiecy
[IepPeroBOpiB JIKIIIE TMiIKPECJnB PoBasibHiCTh noJiTukn €C 1mog0 Ykpainu, Tak caMmo
SIK 1 TPOBaJIbHICTh 3acTocyBaHHs 3 60Ky €C meMOKpPaTHYHOI KOHAUI[IOHAJIBHOCTI
moxo Yipainn. HeoOXiZHO TAKPeCIUTH, 10 3a3BUYail METO0 I[i€l KOHIUI[IOHAIb-
HOCTI € TIOJIIIIIEeHHS CUTYyallil B KpaiHi-mapTHepi. Y BUMAIKY 3 YKpPaiHOIO CHUTYaIlis
6ysta iporuieskHo. €C MpoIoBKYBaB J0BOJI iIHTEHCUBHUIN 1IEPETOBOPHUIT TIPOIIEC,
He3BaXkKalouM Ha CTPiMKe 1 OYeBUHE TOTIPIIeHHd BHYTPIIIHLOTIOJIITUYHOL CUTYAITi.
I[Toripienns curyaiii OyJ10 BizHaueHe 3HUKEHHSIM BiANOBIIHUX PEUTUHTIB 3 OOKY
oprawnizarii Freedom House, sika 3minuia cratyc YKpainu 3 «BiJbHOI KpaiHu» Ha
MOYATKy MEePErOBOPHOTO MPOTeCy Ha CTAaTyC «YaCTKOBO BiJibHA» Ha MOTO KiHEIlh.
Taxwuit mepebir crpaB € OYEBUIHOIO CYTIEPEYHICTIO 13 TOJIOBHUME KOHIIETITAMM, TOKJIa-
JIEHUMH B OCHOBY Teopii HopmaTuBHOI cusm €C.

TeopeTnuHi f10CTiKEHHS TOBOJATD, 1110 /I YCIIIITHOTO 3aCTOCYBAaHHS TTOJITHY-
HOT KoHuItioHabHOCTH €C Mae G6yTH B 3M031 BUITH i3 1IeperoBOPHOTO Tporiecy 6e3
OyIb-IKHMX 3HAUYHUX HOJITUYHKUX BTpAT I cebe. Y CBOIO 4epry e o3Hauae, 1mo €C
Mae OyTH MeHIe 3aiHTepecoBaHMil y HalaHHI OOHYCIB 32 BUKOHAHHS CBOiX YMOB,
HIK ypsi[l KpaiHU-TIapTHEpPa — B OTPUMaHHi Takux OoHyciB [18, c¢. 665]. BoueBuup,
cutyarlig i3 YKpaiHoto BifipisHsiach Bij Teopii. [leperoBopHuii mpoiiec o0 ykJia-
JIeHHST YTO/M TIPO acoIlialliio POIOBKYBaBCA MOMPHU TOTIPIIeHHd cUTyallil B YKpaini
MO0 JIEMOKPATii, 3aXUCTY TIPaB JIOJUHUA Ta BEPXOBEHCTBA TIPaBa, HE KAKYUM BKe
po Oyzb-siki mokpamtanus. [Torax te, €C OyB roToBUIl MiAIICATH YTOLY HA CaMiTi y
Bisbaioci noripu npoast Micii Kokca-KBacHeBebkoro oo cipasu IO, TumoreHko.
Ii daxtu BkasyoTh Ha Te, o0 €C AOTPUMYETHCS HEOJHO3HAUHOI MOJITUKNA Y TUX
BUIIAJIKAX, KOJIM MOBA 3aXOUTh PO BJIACHI BaKJIWUBI CTPATErivyHi, TOMITHYHI ab0 5K
KoMepItiiini inTepecu [17, c. 16].

Cuig HaragaTH, 110 FOJOBHUM 3asBIeHUM OOHYCOM /s YKpaiHU B KOHTEK-
cti Yroau mpo acoriario 6y10 3asiBJIEHO CTBOPEHHS TJIMOOKOI Ta BCEOXOILIIOI-
voi 30uu BisbHOI Toprisai ('B3BT) [6, c. 660]. [Ipore Takuii 6oHyc BUTIsIIAE
JIOBOJTI HEOJTHO3HAYHO, BPAXOBYIOUN TOU (hakT, 10 i Ii€l 30HU € IBOCTOPOHHBOTIO.
[ToyaTkoBUM MOMEHTOM JIJId i€l UCKYCil cTaB TOW (hakKT, MO 3a3BUYAl BapiaHT
I'B3BT, zanponionoBanuit €C, € «cTaHJaPTU30BAaHUM Ta TaKUM, 1[0 He TijJIsATae
o6roBopeHHO> [4, ¢. 349]. [lo Toro  Iieil BapiaHT MiCTHTh y c00i HU3KY BHHSATKIB,
30kpema y cdepi CibChbKOTOCTIONAPCHKOT TTPOJYKITil, IO € BAKIUBUMU 71T YKPAiHU.
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Cawm sxe miportec opmyBatus TB3BT Bumaras Bix Ykpainu HeoOXiIHICTH 3pOOUTH
ocrarounuii crpareriuamii Bubip mixk €C ta Pocielo, ska Ha yac 1eperoBopis OyJia
HaOITBITM TOPTOBEJILHUM TTAPTHEPOM YKpainu |5, ¢. 862].

OTske, TTOMITHYHI Ta €EKOHOMIYHI PU3UKH JIJIsI YKPATHCHKOTO yPsiLy OyJIv 3HAYHI,
a iMmeMeHTallisg Yroau npo acoriarttito ta hopmysants [B3BT oznavanu nmoyaTox
KOHKYPEHIIil YKPaiHChKUX IAIPUEMCTB i3 TPAAMIIITHO OLIbII PO3SBUHYTHMHU €BPOIIEii-
CHKMMU KOMITAHISIME 32 €BPOIEHCHKUMU JK TIPABUJIAMHE, OCKIJIBKY 0O0B’SI3KH YKpaiHu
IIO/IO a/IamTallil CBOTO 3aKOHO/IABCTBA € YaCTUHOIO YToAW. BiAMmoBigHO, TaKWii Tiepe-
6ir TojTiil He 3a/I0BOJIbHSIB OCHOBHI (hiHAHCOBO-TIPOMUCJIOBI Ta OJITapXidHi TPYIH B
Vkpaiui, 11 SKMX BUHUK/IN O peajibHi 3arpo3y BTPATH CBOTO MOHOIIOJICTHYHOTO
CTAHOBWINA Ha PUHKY YKpainu [6, c. 666—-667].

OuikyBanus x, mo 'B3BT «BiguuuuTh ABEpi» yKPaiHCBKUM KOMIIAHISIM 10
€C, BoueBu/Ib OyIM LIIO30PHUMHU B CUJIY Pi3HWIN Mojesiell BeJleHHs GizHecy Ta
00TpyHTOBaHUX MOOOIBaHb, IO Jibepasizallist J0CTYIy YKpaiHChbKUX TOBapiB Ha
purok €C Gyne 3abokoBaHa TpoTekitionicTecbkumu rpymamu [19, ¢. 201-205]. [lo
I[OTO CJIIJI I0JIATH OKPEMY BeJIMYe3Hy MpoOIeMy Pi3HUIl y TEXHIYHUX CTAHIapTaXx.
Omsxe, TB3BT Burisigaia 10BoJi HEOAHO3HAYHO SIK TOJIOBHUIT OOHYC IIE€PEroBOPHOTO
npoiecy st YKpaiHChbKOl cTopoHu. Bisbin Toro, He 10 KiHIlg 3po3yMisow Oyia i
BIZIIOBiAb Ha nuTaHH, 1 Kol 3i cropin IB3BT Burigaae 6iabumm 60HYCOM, 1110
i BUBHAYMIIO HEOTHO3HAYHICTH TIEPErOBOPHOTO TIportecy 3 Oboky €C.

[lasni mporec KoHIIeMIliga HOpMAaTUBHOI cuin Ta cneiudivni pucn €C gk MixkHa-
POJTHOTO aKTOpa IpoaHasisyeMo B KoHTeKcTi BiHocuH €C i3 Pociero, ki Maniu Micie
Ha (OHI MTeperoBOPHOTO TPOIlecy MO0 YKJIaZieHHd Yroau npo acoriariio Mixk €C
Ta Ykpainoio. OCHOBHOIO TYT € Te3a IMpo Te, 1110 HeBIeBHeHi /il €C Ha T1i eckamnartii
«yKpaTHCHKOI KPU3W» Ta TIOYATKY POCIChbKOI arpecii B ¥Ykpainu xapaktepusyiots €C
SIK aKTOPA, SIKWI1 He 3[aTHUI MTOTEPEANTH Ta,/ab0 aleKBATHO BILIMBATH HA PO3BUTOK
MO/ K MiKHAPOAHUN cy0'eKT, M0 Gaxae 3iiicHUTH TpaHc(hOPMAIo CYCiaHIX
KpaiH, gK 11e ¢(hOopMyJIbOBAHO KOHIIEIII€I0 HOPMATUBHOI CHJIN.

Heo0bxigHo ckaszaTw, 1[0 KOHI[EIIlisi HOPMAaTUBHOI CUJIM Ta ii IpaKTUYHA pea-
Ji3allis y BiIHOCWHAX MO0 TPETiX KpaiH 0a3yeThcst Ha acUMETPii, B paMKaX SIKOI
€C Bigirpae migupyouy posb. Bixmosigno, €C mae pisHOMaHITHI 3ac00M BILINBY
Ha BHYTPIIIHBOIIOJITUYHI TTPOIIECH B KpaiHi-napTHepi. A OCHOBOIO 1bOTO BIIJIUBY €
GaskaHHsI KpalHU-IapTHepa BCTAHOBUTHU TOM 4K iHIIUI piBeHb BigHocuH 3 €C. Pos-
TJISIIAtoun 3 1i€i Touku 30py il €C B KOHTEKCTI BUKJIMKIB, 1110 BUHUKJIN i3 TOYATKOM
«YKPaiHCBKOI KpU3W», CJIiJ yKa3aTH, 1110 Ha IBOX PiBHAX BiHocuH (€C-Ykpaina ta
€C-Pocist) KoHIEMIiS HOPMAaTUBHOI CHJIM He Maja Oyab-sIKOrO 3HAYHOTO IpakK-
TUYHOTO BIJTMBY Ha 3o0BHIMH nonituky €C. Bianosinno, aii €C y Bianosiap Ha
eCKaJIAII0 «yKPAIHChKOI KPU3W» MiJ[PUBAIOTH WOTO IMiJ[PK MIKHAPOJHOTO aKTOpa,
10 MOKJIQIAEThCA HAa MOpasibHi npuHuunu. Hasenenuil Bullie anasis AeMOHCTPYE
HagBHICTh 3HAYHWX BJIACHUX iHTepeciB €C 100 yKIIaJIeHHS YTOAU TIPO acoIialiio
3 YKpaiHoIO gK NOJITUYHUX, TaK i ekoHoMiyHKX. HesBakaouu Ha NOTipIIEHHST BHY-
TPINTHBOTIOMITUYHOI cuTyarlii B Ykpaini, €C Mpo/joBKyBaB MeperoBopHuil MpoTiec,
KOHIIEHTPYIOUNCh TAKUM YUHOM Ha JIOCSITHEHHI BJIACHUX 1HTEPECiB.
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Y xonrekcti x BigHocun €C-Pocisg mocumanas Ha KOHIIEMII0 HOPMAaTUBHOI
CUJIM HaBPSIJL UM NPUHHATHE B3araji, OCKiJIbKU B IUX BiJ[HOCMHAX BiJICYTHSI acuMe-
TPis, IO CKJAJa€ OCHOBY NMPaKTUYHOI peasisariii miei konmnemnii. Ha mpomy dori
30BHIiMHSA nogituka €C 1010 CBOIX CXiIHUX TapTHEPIB, BKJAKYAIOUYN YKpPaiHy,
BUTJISIJIA€E TAKOIO, 1110 He Bi/NOBIJIA€ TUM MOPAJIbHUM IIPUHITUIIAM, SKi MOKJAJeH] B
OCHOBY KOHIIEII[ii HOPMaTUBHOI CUJIN.

[Toyatu Tpeba 3 ToTO, 10 cama €Bporeiicbka momiTUKa cycigcTBa Ta Cxinte
HAPTHEPCTBO He Oy/I1 HeHTPaJbHUMU, OCKLIBKYU Iepeadadain MOCTYIIOBe IO THYHE
Ta eKoHOMiuHe 30/mKeHHs KosmiHix pecry6aik CPCP i3 €C. Bix camoro novyarky
peasizarii Ilomituku cycigcrBa peakitist Pocii 6yira HeraTuBHa, ockiibku Pocis
BOavasia B 11iil TOJITHIN 3arpo3y CBOEMY BIUIMBY Ha KpaiHu, sIKi BOHA iCTOPUYHO
BBakasa cdepoio BUKIIOYHO CcBOro BIUBY. Y Kpemii pearizaitiio 1i€i mosiTuku
posrisgaany gk cupobu Bproccenio cTBOpUTH CBOI MeXaHi3MK BIUIMBY Ha Il KpaiHu.
He cutix 3abyBaru i mpo Ge3MeKoBUil aCleKT €BPOIEHChKOI iHTerpallii, OCKiJIbKU BCi
kpainu [entpanpnoi Ta Cxignoi €sponu Berynuan B HATO nepen ¢BoiM BCTyiom
no €C. IlepcnektuBa BeTyny Ykpainu Ta inmmx kosmmiHix pecrny6maik CPCP o
HATO crBopioBaja mogaTkoBi mpobjaemu aast aaminicrpaii ITyrina, oco6anBo Ha
(hoHI BJIACHUX 3POCTAIOYMX POCIHCHKUX aMOIIiil MO0 1IUX JAEPKaB.

Kontpoms Pocii 110710 mocTpassHCBKOTO MPOCTOPY BBaskaeThbesa B Kpemuti un
He HaWTOJIOBHIIIOW YMOBOIO 30€pesKEeHHST CBOTO CTATyCy CBITOBOTO TEOMOJITHYHOTO
rpaBiig. BrpooBk ocTaHHIX II'aTHAAIATH-ABAAIATH POKiB Pocis pobuia 3HauHi
3YCHJLIS 1IO/I0 TIOCUJIEHHSI CBOTO BIIMBY Ha IOCTPA/STHCHKOMY IIPOCTOPI He JINIIe
HIJIIXOM YIPOBA/P)KEHHS COIIaJbHUX, OCBITHIX Ta KYJBTYPHUX TIpOrpam, aje i
MIJISIXOM TTOCUJIEHHST €KOHOMIYHO1, eHepreTUYHO1 Ta (hiHAHCOBOI 3aJIE’KHOCTI TTOCTPa-
ISHCBKMX pectyOmmik Big Pocii, a Takok iHcTHTyIamizamii crniBpoOiTHUIITBA Yyepes
HU3KY perioHaJibHUX opraHizailiil, Bkiodaioun 6esnexosi (OpraHisaiiis 10roBopy
PO KOJIEKTUBHY Oe3reky). YncieHHi TOProsi, ra3oBi Ta iHIN €KOHOMIYHI «BiitHU»
JIEMOHCTPYBAJIM 3POCTAIOYNI PiBeHb HANPYTu Mixk Pociero ta tTumu pecrybiikamMn
kosutaboro CPCP, siki 6panu yuacts y crinbHuX 3 €C mpoekTax.

Bifina B Ipysii cTana BaKIUBUM CUTHAJIOM, akuil Pocisg Hajgicaaia Mo/0 CBOIX
aMOiLiil Ha mocTpaggHCcbKOMY poctopi. 1lg BiiiHa TaKOXK IPOJEMOHCTPYBaLa METOLU
Ta 3aX0/H, Ha gKi Pociga nokmagaeTbes Ui JOCATHEHHST CBOIX 30BHINIHBOIIOJIITUYHUX
nisteir. MusiBa peaxkiisi €C Ha pociiichbky arpecito 1mozo [pysii npojeMoHCcTpyBaia
He Jinie caabkicts €C K MisKHApOIHOTO aKTopa, ase i BiacytHicts y €C BigmaHo-
CTi TUM MOPAJIBLHUM MPUHITUIIAM, SKi MOKJA/IeHI B OCHOBY KOHIIEIIIl HOPMaTUBHOI
cun. HebaskaHHs cTaBUTH 111/ 3arpo3y BJIACHI IHTEPECH A0BOJII 4aCTO BBAsKAECThCS
OTHIEIO 13 TOJIOBHUX MPUYMH BiJICYyTHOCTI MPUHIIUTIOBOI peakitii €C Ha pociiicbKy
arpecito ipotu [pysii.

Y oMy KOHTEKCTI BapTo BKaszaTw Ha no3uitito JI. Apona, sxuil muiie 1mpo Te,
mo mnosituka aaminictpartii [lyrina mono xpain komumaboro CPCP y aBaansats
MepIIoMy CTOJITTI OTpuMasa HOBUI BUMip. MoBa iijie po Tak 3BaHy <«(PiHISHIAM3A-
1[i10» — TOOTO CIIPOOH BIATBOPUTH MPAKTUKY YaciB XOJOAHOI BiltHHU, KoM PagstHCbKuit
Coto3 KoHTpOTIOBaB 30BHiNIHIO nomiTuKy Dinsaumii. Jlume 3a Takoi ymoBu Mocksa
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JI03B0JIIa 6 CBOIM TIOCTPAASTHCHKUM CYCiIaM [IEBHY Mipy CaMOCTIHOCTI IIOJ0 IIUTaHb
BHYTPIIIHBOTO TMOJITUYHOTO Ta EKOHOMIUHOTO po3BUTKY [1]. BoueBusp, 1110 Taka moi-
trka Pocii He GyJia uMMOCh cekpeTHUM abo K HesigomuM st €C.

Bunukae nuranns, womy Ha doni Bijjomoi nmosutiii Pocii Ta 11 4iTkux curHamuis
10/10 MOSKJIMBOCTI 3aCTOCYBAHHS BIMCHKOBOI CHUJIN JIJIS JIOCATHEHHST 30BHINTHBOTIONI-
TUYHUX iHTEpeciB, K GyJI0 mpogeMoncTpoBano B Ipysii, EC nosHicTio irHOpyBaB 6e3-
MeKOBUI acleKT CBOEI CXiIHOI MOJIITUKU, OJJTHOYACHO MTPOIOBKYIOUN MEePEeroBOPHUIL
npoiiec moao Yroau Ipo acoliiaiiiio 3 Ykpainot. IIpu mpoMy Oyiab-sikuii «iian b»
6yB BijcyTHiii, sik Oyoia i BiacyTast y €C Oyb-sika cTpaTerist Ha BUIAI0K OBTOPEHHSI
«TPY3UHCHKOTO CIleHapiioy B YKpaiHi.

sk Bizmomo, pociiichka okynaiis Kpumy Ta 60iiosi aii na Cxozi Ykpainu mpomos-
JKYIOTBCST BIPOIOBIK Maiixke W't PokiB. Lg BilitHa mpu3sBesia /10 pyiHaIlii EKOHOMiKH
IiJTOTO PETiOHY, YNCIEHHUX JIIOJICHKUX KEPTB Ta MUJIBHOHIB GikeHIiB. BoueBu b, 1110
peakiisg €C Ha pociiicbky arpeciio npotu Ykpainu Oyja Oiabll cepilo3HOI0 HOPiB-
Hs1HO i3 mozistmu B Ipysii B 2008 p., mpote it 3apa3s cankiii nono Pocii 3 6oky €C
HOCSITH JIOBOJIi OOMEKEHUIN XapaKTep i He CTOCYIOThCSI Tajry3eid, B sIKUX BiIHOCUHU
€C rta Pocii maioTh cTpateriuanii xapakrep. Kpim Toro, cutyartis 1mo/0 moctayants
pociiicbkux eHepropecypcis 10 €C Ta OymiBHUIITBA Ta301poBoy «IliBHIYHUI TOTIK
2» neMOHCTPYE, 110 €C 3a Oyab-aKkux 00cTaBUH He OasKae CTAaBUTH IIijl 3aTPO3Y CBOI
BJIACHI iHTepecH.

OTxe, MACYMOBYIOYH, MOXKHa 3poOUTH Taki eucnoexu. Ilo-nepiie, mporec
MeperoBOPIiB MO0 yKIAJEHHS YTOAM MPOo acoliaimiio Mix Ykpainoo ta €C ta
«yKpaiHCbKa KpHu3ar», gdKa BUHUKJA 3 MMOYATKOM POCIHiChKOI arpecii mpoTu YKpaiHnw,
MTPOJIEMOHCTPYBAJH, IO KOHIIEMIIisI HOPMAaTUBHOI CUJIM HE MOKE PO3TISIATUCS K
OCHOBHA TEOPETHYHA MOJIEJb 11010 (DOPMYyBaHHS Ta peasiizallii 30BHIIITHBOI MO TUKT
€C y nanomy KoHKpeTHOMY BUTNIJIKY. [lo-apyre, 1annii KOHKpeTHU BUTIAJOK TIPO-
JIEMOHCTPYBAB BayKTUBICTh Jiist €C BIAaCHUX eKOHOMIYHHUX Ta TOJIITUYHUX iHTEPeCiB
Ta 1X MPIOPUTET IO BIHOIIEHHIO /0 TUX MOPAJTbHUX MPUHIUTIB, SAKi TOKIaleH] B
OCHOBY KOHIIeMIIii HopMaTuBHOI cusu. [lo-TpeTe, KOHIleNIisi HOPMATUBHOI CUJIN
B3arajii He MOXe BUKOPHUCTOBYBATUCS SK TeOpPeTUYHA MOJeb Moo BigHocun €C
i3 iHIMMU TJI06ATBHUMK MIZKHAPOIHUMHU aKTOPAMH, OCKLJIBKU B TaKUX Bi[IHOCHHAX
BIJICYTHS acUMeTpid MK yYaCHMKaMU BiIHOCHH, SIKa € OCHOBHOIO /IJIS1 3aCTOCYBAaHHS
KOHIIEMI[ii HOPMAaTUBHOI CUJIH.
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explains different aspects of the bargaining instruments utilized for the negotiation process. Separately,
EU relations with Russia are analyzed against the background of the mentioned negotiations. The major
conclusion of the offered analysis is the thesis that the concept of Normative Power Europe was not
the basis of the EU policies towards Ukraine during the negotiation process as for the conclusion of the
Association Agreement. Furthermore, the EU relations with Russia in the context of the development of
the “Ukrainian crisis” reinforce the limitations of the use of the concept of Normative Power Europe
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The paper analyses copyright trolling in the scope of illegitimate compensation claims for a breach of
the author’s economic rights, i.e. where: 1) no infringement of economic rights has occurred, or 2) the action
has been brought before the wrong authorities, or 3) the claimant has no title to bring the action before the
court. It was noted that the use of copyrighted works requires the consent of the owner of economic rights,
or such a use as an exception is possible in the form of permissible use. If a work is used under a contract
or the law, no infringement occurs. It outlines cases of a breach of the author’s economic rights in the Polish
law and the protection measures available to the entitled party in the event of an infringement. In particular,
according to Art. 79 of the Copyright Law, the injured party may generally demand that the person who
infringed upon the economic rights (the offender): 1) ceases the infringement; 2) removes the effects of
the infringement 3) redresses the damage: under general conditions or by paying double the amount due if
the owner had consented to the use; 4) renders the obtained benefits. A copyright troll calls the recipient to
redress the damage by paying an appropriate sum, which is the owner’s right in the event of an infringement.
Copyright troll falsely relying on the fact of infringement, while acts to obtain undue benefits.

Furthermore, it discusses the term of “copyright trolling” and its scope. A significant conclusion is that
copyright trolling is an action of exploiting copyright infringement and the related protection measures to
obtain material gain (extort money). The paper offers an assessment of the phenomenon in the framework
of civil law, focusing primarily on the legal basis for the return of the performance / redressing the damage.
The basis for the return is provided by regulations on unjust enrichment. It is observed that the circumstances
of copyright trolling allow for claiming infringement upon personal interests, such as privacy, peace, the
right not to be disturbed, the inviolability of the home. This work aims to contribute to the growing body
of literature on copyright trolling. The author especially hopes to initiate an informed discussion based on
research, which could have the additional benefit of educating the public on the subject.
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IIpo TpoJiHr aBTOPCHKUX NPaAB Y paMKaX IMBUIbHOTO 3aKOHO/IaBCTBA

Y cmammi ananisyemocs mponine agmopcokux npag y Mevicax HenpasoMipHux 6UMoz npo GiouKo-
Oysanust WKOOU 34 NOPYWEHHS eKOHOMMHUX npas asmopad, modmo xoumu: 1) ne 6i06yiocs nopyuienms
EKOHOMIUHUX npas, abo 2) 10308 noOAHO NPOMU HENPABUILHUX 0p2anie e1adu, abo 3) nosueau He mMae
npasa na nped’ssienus no3osy 0o cydy. byno 3asnaueno, wo Onsi BUKOPUCTIAHHS 3AXUWEHUX ABMOD-
COKUM MPasom meopie nompiona 3200a 6IACHUKA 20CNO0APCHKUX NPag, abo maxe GUKOPUCTAHHS SIK
BUHSIMOK MOJCIUBE Y POpMi 00360]1€H020 BUKOPUCIAHHS. SKU0 MEIP BUKOPUCMOBYEMBCS 3A KOHMPAK -
mom abo 3aKonom, nopyuienis e eiobysacmocs. Y nvomy euxiaeni unaoku nopyuenis exoHoMMHUX
npas asmopa 6 NOALCHKOMY 3aKOHO0ABCMEL Ma 3ax00U 3axucmy, 0OCMyNHi NPAGOMOUHILL CMOPOHL Y Pa3i
nopyuenns. 30kpema, 32i0no 3i cm. 79 3aKony npo asmopcvke npaso, NOMePNiia CMopoHa Moxce 63azda.i
sumazamu 6i0 0coou, SKa NOPYWULA eKoroMIuni npasa (npasonopywnux): 1) npununumu nopyuenis;
2) ycyeae nacrioxu nopywenis; 3) 6iouwko008ye wKo0y: 3a 3azaiviux YMoe ado WisxoM CRIAmu noosi -
HOT CyMu, SIKUO BIACHUK 0a8 3200y Ha suxopucmanus; 4) nadae ompumani nepegazu. A6mopcvkutl mpoiv
saxauxae odepicysaua SiowKoOyeamu wkooy, CNAGMUSWU GION0GIONY CYMY, WO € NPABOM BIACHUKA Y
pasi nopyuwentst. AGMopcoKuil mpoib NOMUIKOBO NOKIAOAEMbCS HA (PaKm nopyulentst, 00HOUACHO 010Ul
015 OMPUMAHHI HEGUNPABOAHUX 6U200.

Kpim mozo, 6ona 06z060pioe mepmin <asmopcoke mpoinz> ma 1ozo cepy sacmocysanms. Bac-
JIUBUM BUCHOBKOM € Me, W0 MPOJiHz 3a ABMOPCOKUM NPABOM — Ue Oist 3 Memo NOPYUEHHS ABMOPCHKUX
npas ma no6’s3aHux i3 UM 3axodie 3axucmy 0L OMPUMANHI MAMEPIaIvioi 6uz00u (Gumazaims zpo-
weit). Y cmammi npononyemvcs OuiHKa S6Ulld 8 PAMKAX YUBLILHOZ0 3aKOHO0ABCMEA, 30CePeONCYIOUUCH
Hacamneped Ha NPAGosii 0CHOBL 0Jisk NOBEPHEHHsL pe3yivmamie,/sidwkodyeanis wxoou. Ilidcmasow onst
noeepuenns ¢ nopmamusni akmu npo Gesniocmasie séazavenns. 3aznavaemvcs, wo 06CMABUHYU MPO-
JiH2Y ABMOPCHKUX NPpas 00360A0Mb 3ASGUMU NPO NOPYULEHHSL 6 THMEPecax 0cooucmux inmepecie, maxi
SK NPUBAMHICb, MU, NPAGo He mypoysamu, nedomopkanicms 6younky. [ poboma cnpsmosana na me,
wWo6 cnpusmu 3pocmanio Jimepamypu npo mpoiinz asmopcokux npas. Aemop ocobaueo cnodisaemncsi
posnouamu yceidomaeny OUCKYcito na ochosi docrionceny, ska mozia 6 mamu 000amKo8Yy KOPUCMob 8
0C8IMi ZPOMAOCHKOCTE 3 Ub020 NUMAHILL.

KouoBi ciioBa: TpoJIiHT aBTOPCHKUX PaB; €EKOHOMIUHI TIpaBa aBTOPA; AEKJapallis mpo HaMmipu;
JIOTOBIP; AETIKT; 0COOUCTI iHTEpECH.

1. Introduction

Problem setting

Copyright is a relatively new branch of the law and, as the society has entered
the age of digital and information technology, it is becoming even more difficult
to interpret. The review of a claim of copyright infringement that occurs on the
Internet requires both expertise in copyright protection and an understanding of
the technological process involved!. The issue is far from evident for theoreticians
and practitioners of the law, let alone others.

On one hand, the vastness of the Internet and the plethora of permitted use
exceptions (that allow free use of the work) usually hinder the efforts of copyright
owners to monitor the situation, identify infringements and enforce their rights.
On the other, Internet users often do not know whether or not their use of sources
(movies, music) published online constitutes a copyright infringement. Ignorance
and unawareness in the matters of copyright law create opportunities for the abuse

! See: Zygmunt, J. (2017). Przesylanie plikyw za posrednictwem sieci peer-to-peer a rozpowszechnienie
utworu w rozumieniu prawa autorskiego. Zeszyty Naukowe Uniwersytetu Jagiellonskiego, No. 1,
2017, p. 44 et seq.
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of rights, which proves the importance of educating the public and warning against
dangerous practices!.

Analysis of recent research and publications

The paper discusses “copyright trolling”?, which is a type of fraud®. In general,
the practice involves sending in bulk pre-litigation demands for a payment which
is presented as a compensation for illegal downloads, i.e. for an infringement upon
the author’s economic rights. The emails are sent to random people (Internet users),
identified by their IP address, and usually bear counterfeit stamps of a law firm
to project an image of trustworthiness. Their contents are usually drafted with
recourse to a variety of social engineering techniques such as a threat of court
proceedings (which entail an additional risk of substantial costs), statutory damages
and criminal liability. The sender has no intention of actually pursuing claims in
civil litigation, aiming only to obtain compensation by inspiring fear, uncertainty
and doubt. Copyright trolls are often successful in their efforts. Experience shows
that recipients often meet the demands, not because they have committed the
infringement, but because of their ignorance of the law. It is uncommon for recipients
to judge a demand on its merits or ignore it as a kind of fraud or an extortion attempt.
Besides, their perception of the legal system often becomes an additional incentive to
fall victim to the fraud. The media describe legal proceedings as a long and onerous
process that requires evidence to be presented. Meanwhile, the accused of the alleged
infringements have no evidence to prove their innocence apart from their own words®.

Statement of the article objective

The scope of this paper is limited to the analysis of illegitimate compensation
claims for a breach of the author’s economic rights, i.e. when 1) no infringement of
economic rights has occurred, or 2) the action has been brought before the wrong
authorities, or 3) the claimant has no title to bring the action before the court. Such
a definition of the scope requires determining situations that constitute infringement
upon economic copyrights, protection measures available to the owner, the meaning
of copyright trolling and to perform an assessment of the phenomenon in the
framework of civil law.

" Compare for instance: https:;//www.gov.uk/government/publications/letters-alleging-online-
copyright-infringement/letters-alleging-online-copyright-infringement, 19.11.2019.

2 For instance: Wall, D.S. (2015). Copyright trolling and the policing of intellectual property in the
shadow of law. The SAGE Handbook of Intellectual Property, M. David and D. Halbert, (eds),
London: SAGE, 2015, pp. 607-626; Curran, L.S. (2013). Copyright Trolls, Defining the Line
Between Legal Ransom Letters and Defending Digital Rights: Turning Piracy into a Business Model
or Protecting Creative from Internet Lawlessness?, 13 The John Marshall Review of Intellectual
Property Law 170, 2013, p. 172.

3 According to Katarzyna Grzybezyk, this situation is only one possible form of copyright trolling,
Grzybezyk, K. (2019). Ikony popkultury a prawo wlasnosci intelektualnej. Jak znani i stawni chronig
swoje prawa, Warsaw: Wolters Kluwer, 2019, p. 25.

“In accordance with Art. 6 of the Act of April 23, 1964, The Civil Code (consolidated text, Dz.U.
of 2019, item 1145, as amended), hereinafter: the CC, the burden of proof rests on the party which
attributes legal effects to a fact; implying that it is the party requesting payment that should prove
the infringement upon the author’s economic rights.
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To draw attention to the situation of the recipients, the paper outlines the
basis for demanding the return of the performance rendered and considers whether,
in the circumstances of copyright trolling, the injured party is entitled to claim
infringement upon personal interests. Such a perspective is uncommon in the
academic world literature on the issue, as observed by Brad A. Greenberg!. This
work aims to contribute to the growing body of literature on copyright trolling. The
author especially hopes to initiate an informed discussion based on research, which
could have the additional benefit of educating the public on the subject.

Presentation of the main body of the article

2. Infringement upon the author’s economic rights and available protection
measures as found in the Polish law

Copyright law is concerned with works, i.e. any manifestation of the creative
activity of individual nature, established in any form, irrespective of its value,
designation or manner of expression (Art. 1 of the Act on Copyright and Related
Laws?). The Polish Copyright Law establishes a dualistic structure of copyrights,
distinguishing moral and economic rights®. In reality, their nature is neither
unambiguously moral nor economic. This paper discusses only economic rights.

In civil law, the author’s economic rights are the subject matter of dispositive
contracts (for the transfer of rights) and license contracts (for the use of rights).
Furthermore, economic rights may be transferred by inheritance® (Art. 41 of the
Copyright Law) and generally expire after the lapse of seventy years from the death
of the author (compare: Art. 36 of the Copyright Law). Decisions on the use and
disposal of the work are made by the owner of copyright, who is usually the author
but, since the rights are transferable, may also be another civil-law entity. With
reservation to legal restrictions, the parties are free to form contracts as they see fit.
The use of work shall be limited in accordance with contractual provisions, whose
breach shall constitute an infringement upon the author’s economic rights.

In general, the use of work requires the consent of the owner of economic rights.
However, Polish legislation foresees an exception to this principle in the form of
permissible use. Established in Art. 23—-35'" of the Copyright Law®, permissible use
of copyrighted works is a legal restriction of the author’s monopoly, introduced to
the benefit of other entities since it does not require the author’s consent. Unless the

! Greenberg observes that little scholarship has addressed measures for mitigating the harms trolls
pose; Greenberg, B.A. (2014). Copyright trolls and presumptively fair uses. University of Colorado
Law Review, Vol. 85, 2014, p. 56.

2 Act of February 4, 1994 on Copyright and Related Rights (consolided text, Dz.U. of 2019, item 1231,
as amended), hereinafter: the Copyright Law.

3 See: Jankowska, M. (2011). Autorstwo i prawo do autorstwa, Warsaw: Wolters Kluwer, 2011, p. 84
et seq., Nowicka, A. (2013). System Prawa Prywatnego, Prawo autorskie, Vol. 13, J. Barta (ed.),
Warsaw: C.H. Beck, 2013, p. 82, Judgment of the Administrative Court in Poznan of November 7,
2007, case reference No. I ACa 800/07 (lex database, No. 370747).

4 See: Slezak, P. (2007). Dziedziczenie praw majatkowych w éwietle polskiego prawa autorskiego.
Rejent, No. 1, 2007, p. 97.

5 See: Preussner-Zamorska, J., Marcinkowska, J. (2013). System Prawa Prywatnego, Prawo autorskie,
Vol. 13, J. Barta (ed.), Warsaw: C.H.Beck, 2013, p. 491.
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Copyright Law states otherwise (rare exceptions), permissible use entitles the author
to no compensation. However, it does require the user to respect the author’s moral
rights, i.e. to identify the author’s full name and the source (Art. 34 of the Copyright
Law), bearing in mind the existing possibilities of retrieving such information.
Permissible use must not infringe upon the normal use of the work or violate the
rightful interests of the author (Art. 35 of the Copyright Law). Permissible use
includes the special case of private use (Art. 23 of the Copyright Law), which does
not involve public dissemination. However, the Copyright Law does not authorize
to build constructions according to other authors’ works in the field of architecture
and architecture and town planning or to use electronic databases constituting works
unless this refers to one’s own use for scientific purposes, which is not related to
any profit-gaining activity. The scope of the private use shall cover the use of single
copies of the work by a group of persons staying in a personal interrelation with
each other, particularly including blood relations, kinship or a social relationship.

If a work is used under a contract or the law, no infringement occurs. Contrarily,
if the author’s monopoly is challenged without a legal or contractual basis (exceeding
the scope of empowerment), knowingly or otherwise, such an action constitutes an
infringement upon the author’s economic rights'. The law foresees relevant measures
for the protection of said rights. The fundamental provision in this regard is Art. 79
of the Copyright Law. As implied by its contents, as well as the diversity of possible
factual states, the general provisions of the Polish Civil Code (hereinafter: the CC)
are also applicable.

According to Art. 79 of the Copyright Law, the injured party may generally
demand that the person who infringed upon the economic rights (the offender): 1)
ceases the infringement; 2) removes the effects of the infringement 3) redresses the
damage: under general conditions (e.g. Art. 415 of the CC, along with Art. 361.2 and
361.1 of the CC) or by paying double the amount due if the owner had consented
to the use? 4) renders the obtained benefits. In the cases of infringement upon the
author’s economic rights, redressing the damage by way of natural restitution seems
impossible, so the liability to indemnify shall always involve paying an appropriate
sum. Irrespective of the foregoing, the injured party may demand a single or multiple
press announcements having the proper wording and form, or the communication
to the public of all or a part of the court ruling issued in the examined case, in the
manner and within the scope defined by the court (Art. 79.2 of the Copyright Law).
In addition, if the breach is non-culpable, the court may instruct the offender, at
their request and with the consent of the injured party, to pay an appropriate sum to
the injured party if discontinuance of the breach or elimination of its consequences

! See: Bogdalski, P. (2003). Srodki ochrony autorskich praw majgtkowych oraz ich dochodzenie w
$wietle prawa polskiego, Warsaw: Wolters Kluwer, 2003, pp. 24—27.

2 See: judgment of the Constitutional Tribunal of June 23, 2015, case reference No. SK 32/14 (lex
database OTK-A 2015/6/84), wherein the Constitutional Tribunal has ruled that the contents of
the cited provision within the scope of redressing the damage by paying triple the amount of the
remuneration due are unconstitutional.
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would have been excessively onerous for the offender (Art. 79.3 of the Copyright
Law). When declaring a breach of the law, the court may adjudge, at the owner’s
request, on illegally produced objects and means and materials used to produce them
and in particular, on their withdrawal from trading, on assigning them to the owner
as part of damages, or on their destruction. While issuing its decision, the court
shall take into account the weight of the breach and third-party interests (Art. 79.4
of the Copyright Law). It shall be presumed that the said means and materials are
owned by the person who breached the author’s economic rights (Art. 79.5 of the
Copyright Law).

The claim to redress the damage inflicted is not limited to the amount of
remuneration that the offender has failed to pay. The damage may include both
damnum emergens and lucrum cessans, i.e. respectively a reduction in assets (failure to
gain compensation) and the failure to increase the assets (loss of the expected profits
due to infringement). The principle of full indemnification for the loss sustained and
a ban on unjust enrichment as a result of the damages awarded are both applicable!.
The claim for damages obliges to demonstrate the loss and prove its value. As stated
in Art. 6 of the CC, the burden of proof rests on the claimant.

A copyright troll calls the recipient to redress the damage by paying an
appropriate sum, which is the owner’s right in the event of an infringement. However,
note that the troll’s behavior is illegitimate because: 1) no infringement of economic
rights has occurred, or 2) the action has been brought before the wrong authorities,
or 3) the claimant has no title to bring the action before the court.

3. Contemplation on the scope of copyright trolling

3.1. Aspects of the definition

Copyright trolling is a new and catchy term?, yet undefined in the framework
of the Polish law. The phenomenon lacks a uniform, general definition also in Polish
and world literature. Researchers tend to define copyright trolling for the purposes
of each publication individually. For example, Olga Wrzeszcz believes that copyright
trolling involves “the actions of persons entitled or potentially entitled to dispose of
economic copyrights that involve threatening, blackmail, or other forms of pressure
to arrange a settlement and thus obtain material gain from a person who potentially
infringes upon economic copyrights on the Internet”. David S. Wall observes that
“the phenomenon of ‘copyright trolling’ is the (il)legal practice, sometimes called
‘creative lawyering’, ‘unprofessional’, often referred to as ‘speculative invoicing’ that
sows discord and seeks to either upset or embarrass people so that they will pay for
downloaded material™.

! Jankowska, M. (2017). Ustawa o prawie autorskim i prawach pokrewnych. Komentarz, P. Slezak
(ed.), Warsaw: C.H. Beck, 2017, p. 542.

2 It is worth noting that American copyright law has for long enabled behavior that is only today
described as “trolling”, Balganesh, S. (2013). The Uneasy Case Against Copyright Trolls. 86 Southern
California Law Review, 723 (2013), http://ssrn.com/abstract=2150716 (20.12.2019).

3 Wrzeszez, O. (2016). Trolling prawnoautorski (copyright trolling). Zeszyty Naukowe Uniwersytetu
Jagiellofiskiego. Prace z prawa wilasnosci intelektualnej, No. 134, 2016, p. 45.

4 Wall, D.S. (2015). op.cit. pp. 607—626.
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Any civil-law entity may be a copyright troll, natural and legal persons included.
The recipient will be more likely to meet the demands if the request comes from a
larger organization entered into an official register. The term “copyright troll” may
refer to entities either bearing the author’s economic rights or having no rights at
all'. In cases of copyright infringement, legal action may be rightfully brought before
the court by an entity which has owned the author’s economic rights at the moment
of the infringement. Such an entity may be the author or another copyright owner
entitled under special provisions (compare: Art. 12 of the Copyright Law), and their
legal successors who have acquired said rights or the right to bring lawsuits under a
contract for the transfer of rights or for an exclusive license?. For instance, Luke S.
Curran assumes that a copyright troll is “a non-producer who merely has acquired
the right to bring lawsuits against alleged infringers” who takes an action that
“threatens to file copyright infringement claims in order to induce rapid settlements
against large groups of anonymous defendants without the intention of proceeding
to trial on the merits™. Brad A. Greenberg in his paper defines a copyright troll as
“a copyright owner who: (1) acquires a copyright—either through purchase or act of
authorship—for the primary purpose of pursuing past, present, or future infringement
actions; (2) compensates authors or creates works with an eye to the litigation value
of a work, not the commercial value; (3) lacks a good faith licensing program; and
(4) uses the prospect of statutory damages and litigation expenses to extract quick
settlements of often weak claims”.

A literature review suggests that copyright trolling is characteristic in the
manner and motives of the offender. In principle, copyright trolls use blackmail or
other forms of pressure® or threaten Internet users, for example with costly legal
proceedings based on ill-founded infringement claims that stand no real chance of
success®. In this perspective, copyright trolling resembles another phenomenon,
namely “threatening debt collection”. When the offenders bear no title to the author’s
economic rights they try to enforce, their behavior seems dubious. Contrarily, when
a request for compensation in connection with copyright infringement is issued to
the offender by the actual copyright owner, such an action constitutes legitimate
enforcement of rights, even if the request contains elements such as a threat of
litigation. The owner’s actions cannot be described as copyright trolling, which is
a term tainted by negative connotations. Even if the manner of right enforcement
may seem dubious at times, the law does not require any particular form or content

! Sag, M. (2015). Copyright Trolling, An Empirical Study. Iowa Law Review, Vol. 100, Issue 3,
1 March 2015, p. 1113.

2 Jankowska, M. (2017). Ustawa, op.cit.,, p. 542, Curran, L.S. (2013). op.cit. p. 172, Balganesh,
S. (2013). op.cit. p. 6.

3 Curran, L. S. (2013). op.cit., p. 172.

* Greenberg, B.A. (2014). op.cit., p. 59.

5 Wrzeszcez, O. (2016). op.cit. p. 45.

6 Collins Hoffman, P.-Ch. (2015). Non-Commercial Online Copyright Infringement in Canada: The
Challenge of Balancing the Copyright Owners’ Interests Against Those of Internet Users. Internet
and E-Commerce Law in Canada, Vol. 16, No. 1, 2015, pp. 1-8.

ISSN 2414-990X. Problems of legality. 2020. Issue 150 283



MI>XHAPOJHE NPABO

of a payment request!. Similarly, copyright trolling does not occur if, in the case
of an actual copyright infringement, the entitled owner seeks compensation from
an innocent party. Since the Copyright Law does not explicitly ascribe the burden
of proof, it rests on the party which attributes legal effects to a fact (compare:
Art. 6 of the CC). If the entitled party fails to prove that the accused committed
the infringement, the claim will be ineffective.

As previously indicated, the actions of copyright trolls are assessed in line with
i.a. their intentions®. A copyright troll takes action only to gain (undue) profit and
not to pursue claims in connection with copyright infringement. Thus, an entity
which pursues claims in connection with copyright infringement is not automatically
a copyright troll®. Il intentions of the entitled party may become apparent if the
claimant sends requests for payments to a large number of random people, even
though even such actions may be explained by the potential troll as a mere joke, a
frivolous declaration of intent, or even scientific research. Since motives are always
subjective, proving them may not only be difficult but impossible. Thus, in the case
of copyright trolling, the legislator could consider reversing the burden of proof,
i.e. obliging the copyright troll to prove that their actions were within the law.

Note that copyright trolling is not a copyright infringement but an action
of exploiting copyright infringement and the related protection measures to
obtain material gain (extort money). As such, the term combines the category of
copyright and the term “troll”, whereas the term “troll” itself is often used in various
combinations to denote a repetitive, disruptive behavior by an individual toward
other individuals or groups. Thus, the definition of copyright trolling rests on the
intentions (motives) that drive the civil-law entity in question.

3.2. Civil-law assessment of the phenomenon

It is interesting to consider whether copyright trolling results in the conclusion
of a contract (juridical act) or does it involve a delict? Solution of this dilemma
impacts the legal consequences, i.e. the determination of the basis for returning the
performance rendered / indemnification liability.

3.2.1. The declaration of intent

It seems reasonable to claim that both the declaration of a copyright troll and
the recipient’s response bear the characteristics of a declaration of intent?. Despite
the absence of infringement or the wish to actually pursue claims, a copyright troll
acts with the intention of concluding a specific contract. In turn, the recipient who
renders the performance — because in their perspective, the action constitutes a
performance — declares their intent to conclude the said contract under the mistaken
impression that they are guilty of the infringement and their actions would repair

! Compare: Wrzeszcz, O. (2016). op.cit., p. 45.

2 For example: Balganesh, S. (2013). p. 6.

3 The owner of the author’s economic rights may: 1) mistakenly believe that their rights have been
infringed upon or 2) pursue claims against the wrong person. Furthermore, the civil-law entity in
question may be mistaken in the belief that they bear a title to the author’s economic rights.

* For more information on the declaration of intent, see: Mi, J. (2007). Analysis on declaration of
intent. Frontiers of Law in China 2, No. 3, 2007, pp. 446—463.
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the damage caused. Thus, both parties declare the intent to produce specific legal
effects, even though the existence of a consensus is not self-evident.

Assuming that the parties issued declarations of intent, copyright trolling
does not involve an ostensible act, i.e. the apparent conclusion of a contract, but
an effective though (definitely) defective juridical act. Circumstances imply the
conclusion of an adhesion contract, i.e. a unilaterally formulated contract proposal
which the other party can only accept with no modifications!. Such a contract is
characteristic in the lack of negotiations or an officially formulated consensus?
A copyright troll proposes to conclude a contract described, for instance, as a
settlement® or an agreement for the non-initiation of legal proceedings. However,
copyright trolling certainly fails to meet the structural requirements of a settlement
foreseen in the Polish legislation (compare: Art. 917 et seq. of the CC). Most
importantly, a settlement may be concluded in the event of a dispute or uncertainty
between the parties to a legal relationship regarding their claims®. A settlement
cannot be concluded between parties that knowingly aim to create a hitherto
non-existent legal relationship®. The settlement may concern a non-existing legal
relationship only when both parties are convinced of its existence or have doubts
on the issue®. The settlement aims to partly amend the existing relationship by way
of mutual concessions’. Meanwhile, in accordance with the assumptions made in
this paper, a copyright troll and a recipient are not bound by any legal relationship.
The troll suggests the existence of such a (fictitious) relationship and invokes it
to demand a concession from the recipient. For one party, the agreement would
involve the recognition of the claim and the payment of an appropriate sum by the
offender (the recipient), for the other — a reduction of the sum in comparison with
the damages or the compensation that could be ordered by the court and a partial
or total waiver of claims®. It is evident that the troll’s declaration regarding the
reduction and the waiver of claims do not constitute concessions, even though the
recipient remains under this impression. An agreement wherein one party admits to
causing damage by having committed copyright infringement (which is not true)
and agrees to repair said damage by paying the suggested sum does not fulfil the
requirements on the legal structure of a settlement. Assuming that copyright trolling
involves a juridical act, the act in question could be an agreement other than the
settlement of an innominate contract.

! Radwanski, Z., Olejniczak, A. (2005). Zobowigzania — cze$¢ ogylna, Warsaw: C.H. Beck 2005, p. 117.

2 Bednarek, M. (2006). System Prawa Prywatnego, Prawo zobowigzan — cze$¢ ogylna, E. Letowska
(ed.), Warsaw: C.H. Beck, 2006, p. 552.

3 Wrzeszcez, O. (2016). op.cit. p. 45.

* Pyziak-Szafnicka, M. (2004). System Prawa Prywatnego, Prawo zobowiazan — cze$¢ szczegylowa,
J. Panowicz-Lipska (ed.), Warsaw: C.H. Beck, 2004, p. 854.

5 Ibidem, p. 871.

6 Thidem.

7 Jezioro, J. (2013). Kodeks cywilny. Komentarz, E. Gniewek, P. Machnikowski (eds.), Warsaw:
C.H. Beck, 2013, p. 1505, Gawlik, Z. (2014). Kodeks cywilny. Komentarz. Tom III. Zobowigzania —
cze$¢ szezegylna, A. Kidyba (ed.), available in lex database 2014.

8 Wrzeszcz, O. (2016). op.cit., p. 57.
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3.2.2. Legal basis for return of the performance rendered/indemnification
liability

If a person receives a request for payment from a copyright troll and has
rendered the performance, what should they do next? Idleness would result in
sustaining loss and leaving the troll unpunished. Polish legislation does not foresee
any specific regulation on the return of performance in such circumstances.

As already established in this paper, the declaration of intent made by the
recipient is defective and would probably be classed as an error (Art. 84 of the CC)!,
even though there are grounds for also considering a threat (Art. 87 of the CC). It
is assumed that the civil-law entity has made the declaration under the influence of
an error and the content of the juridical act did not reflect their perception thereof.
Such perception may concern not only the essentialia negotii of the juridical act in
question but also its other elements, i.e. the type of juridical act, the facts referred to
in the declaration, legal norms applicable to the act, or its legal effects®. In the case
of an error as to the content of a juridical act, one may free himself from the legal
consequences of their declaration of intent (Art. 84 of the CC). Freeing oneself from
the legal consequences comes into being by a declaration made to that person in
writing (Art. 88.1 of the CC). The entitlement to free oneself shall expire upon the
lapse of a year from its discovery (Art. 88.2 of the CC). As a result, the copyright
troll shall be obliged to return the performance. The basis for the return is provided
by regulations on unjust enrichment. Although in the view of the recipient, invoking
the defect of the declaration is a good solution, legal effects of such qualification of
the act fail to do justice to the factual situation created by the copyright troll. Above
all, the behavior of a copyright troll bears the hallmarks of illegality, which is not in
any way sanctioned if the recipient claims an error.

The behavior of a copyright troll bears the hallmarks of illegality because it
breaches Art 286.1 of the Polish Penal Code® (a conflict with the law) and the
principle of community coexistence. Thus, it is Art. 58 of the CC that provides a
more suitable legal basis for assessment of the facts. In the framework of copyright
trolling, the recipient renders the performance under the mistaken belief that they
pay a debt (damages for copyright infringement), whereas they actually perform
an obligation which has never existed and whereto they have never been a party*.
Thus, in accordance with Art. 58 of the CC, such an action should be qualified firstly

! Gordley, J. (2004). Mistake in Contract Formation. American Journal of Comparative Law 52, No. 2,
2004, pp. 433-468.

2 Wrzesinski, P. (2015). Uchylenie si¢ od skutkyw prawnych umowy ubezpieczenia na zycie z
ubezpieczeniowym funduszem kapitalowym na podstawie btedu lub podstepu. Prawo Asekuracyjne
2, pp. 39-55.

3 Art. 286.1. Anyone who, intending to achieve a material benefit, causes another person to unfavorably
dispose of their property, or the property of a third party, by misleading the person, or by taking
advantage of a mistake or an inability to properly understand the action undertaken, shall be subject
to the penalty of deprivation of liberty for between 6 months to 8 years; Act of June, 6 1997, the
Penal Code, Dz.U. 2019, item 1950, hereinafter: the PC.

* Compare: Sokotowski, T. (2014). Kodeks cywilny. Komentarz. Tom I11. Zobowigzania — cze$¢ ogylna,
A. Kidyba (ed.), available in lex database 2014.
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as contrary to the law and secondly as contrary to the principles of community
coexistence (compare: Art. 5 of the CC), and consequently as an invalid juridical act.
The consequences of declaring invalidity are the same as in the case of claiming error,
i.e. involve the obligation to return the performance rendered under the regulations
on unjust enrichment.

Incidentally, note that compliance with the demand of a copyright troll may
be considered a special case of unjust enrichment, i.e. undue performance (condictio
indebiti) (Art. 405 in conjunction with Art. 410.2 of the CC). The source of unjust
enrichment would be the actions of the payer (solvens) to render the performance to
the benefit of the unjustly enriched (accipiens). The payer acts under the impression
that the performance is rendered under an existing obligation, whereas they are not
and never have been party to said obligation!. For the application of Art. 410.2 of the
CC, the cause of invalidity is immaterial (so it could be a conflict with the principles
of community coexistence). Note that a claim for undue performance becomes due
as at the date of rendering said (undue) performance. Legislation foresees neither
maturity dates for the claims regarding the return of performance, nor time limits
for rendering the undue performance. The claim expires under general conditions
(Art. 118 of the CC).

Meanwhile, an analysis of the civil law reveals yet another solution (besides
applying Art. 84 of the CC or Art. 58 of the CC). Possibly, inducing the recipient to
conclude a contract and make an unfavorable disposition of their property under the
conditions described should generally be regarded as an illegal and forbidden act (a
delict), contrary to the applicable legal order and even more so as the existence of a
consensus in the circumstances of copyright trolling is dubious. Actions that aim to
treacherously mislead the party and inspire fear may constitute an illegal act, which
fulfills the premises of Art. 415 of the CC provided that any damage occurs®. The
damage in question is the rendering of a performance (reduction in the property of
the recipient) to the benefit of the copyright troll. In the obligation relationship, the
performance that involves redressing the damage caused by an illegal act constitutes
the original performance. The compensation cannot exceed the value of damage and
thus become a punishment for the offender.

Furthermore, it is interesting to consider whether copyright trolling and other
forms of “threatening debt collection” constitute actions that infringe upon personal
interests such as privacy, peace, the right not to be disturbed, the inviolability of
the home. If confirmed, such a hypothesis would provide an additional opportunity
to demand the cessation of the action, the removal of its consequences, pecuniary
compensation, or a payment of an adequate amount of money for a specified
community purpose (Art. 23, 24 of the CC). Continuing in this vein, it is also
interesting to consider whether the actions of the copyright troll involve multiple

! Ibidem; judgment of the Supreme Court of December 1, 1999, case reference No. I CKN 203,98 (lex
database, No. 50687).

? Lewaszkiewicz-Petrykowska, B. (1971). Uwagi o konstrukcji wad o$wiadczenia woli w Kodeksie
cywilnym. Studia Prawno-Ekonomiczne No. 6, 1971, p. 69.
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attempts at establishing contact, multiple texts and email, many phone calls,
etc. Depending on its intensity, copyright trolling may fall into the category of
harassment. Such qualification would veer the deliberations towards criminal-law
regulations relating to the so-called stalking (compare: Art. 190a of the PC')

Finally, in the case of consumers, it is desirable to notify the President of the
Office of Competition and Consumer Protection®. This authority may (should)
initiate proceedings to ban similar actions and punish the copyright troll. In
addition, since President of the Office of Competition and Consumer Protection
has the authority to publish consumer warnings, he should take necessary measures
to warn other participants in the market against the practices of the given
copyright troll.

6. Conclusions

Note that the practice of threatening with debt collection?, which generally
can be exemplified by copyright trolling, poses a major problem in modern times.
It is common to hear stories about debts that never existed or expired, entities
posing as other organizations and calling for the payment of a fictitious fee, threats
of auditing and financial consequences, also in the area of copyright®. It seems that
the issue needs a legislative solution in the field of private law®. Due to the absence
of any special regulation on copyright trolling, the matter is governed by general
provisions of the civil law which, as demonstrated, do not provide the recipient of a
request for payment with an unambiguous legal basis for demanding the return of the
performance rendered. It seems reasonable to claim either a defective declaration of
intent or the invalidity of the juridical act, and thus invoke the provisions on unjust
enrichment. In the framework of civil law, rendering the performance to the benefit
of a copyright troll may also be regarded as damage sustained by the recipient as a

U Art. 190(a).1 Whoever causes justified feeling of threat or significantly infringes the person’s privacy
through persistent harassment shall be subject to the penalty of deprivation of liberty for up to 3
years.

2 Bieniek E., Lewandowski P. (2012). Freedom from being stalked as a personal right. The Milestones
of Law in the area of Europe 2012% 2nd part, Comenius University in Bratislava, Faculty of Law,
2012, pp. 816-820.

3 https://www.uokik.gov.pl/about us.php

4 Debt collection involves the pursuance of claims with the use of legal measures (foreseen under
and within the limits of the law), although the actions do not require an official form; in colloquial
language, debt collection involves also non-legal measures, such as physical force or mental pressure,
e.g. based on inspiring fear, Podel, W. (2014). Windykacja. Dla wierzycieli, firm windykacyjnych i
kancelarii prawnych. Skuteczne praktyki. Warsaw: Difin, 2014, pp. 36—37, 397.

5 For instance, the Patent Office of the Republic of Poland has issued on its website a warning
regarding a fraud that involves sending misleading payments requests or invoices related to the
registration of trademarks, inventions, industrial designs, and utility models. In its actions, the Office
intended to raise the awareness of participants in the economy. Note that the Office additionally
called the entities involved to stop the practice and informed the Prosecutor’s Office about the issue,
http://www.uprp.pl/ostrzezenie-przed-wprowadzajacymi-w-blad-wezwaniami-do-zaplaty-lub-
fakturami/Lead51,795,1375,7,index,pl,text/ (19.11.2019).

6 Since the paper analyses copyright trolling in the framework of civil law, criminal-law considerations
have been omitted.
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result of a delict. Therefore, the recipients have a certain choice of the legal basis,
which additionally complicates their difficult situation.

The analysis leads to a conclusion that the legislator needs to turn its attention
to similar phenomena. Firstly, copyright trolling (or even the broader phenomenon
of threatening debt collection) requires a legal definition. Secondly, appropriate
regulations on civil-law sanctions need to be introduced. A prerequisite for such
legislative action is the identification of specific cases of trolling!, which should not,
however, lead to a typically casuistic wording. The introduction of a new regulation
would not only help the judges and other interested parties but, above all, should
stop copyright trolls.
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O TpoJIMHTE aBTOPCKHX IPaB B PaMKaX Irpa’KIaHCKOTO 3aKOHO/ATEbCTBA

Ananusupyemcst mpoiiuHz asmopckux npag 8 PAMKAx HenpasoMepHvix MpedOBaAHUL 0 603MEUCHUU
8peda 3a HapyueHue IKOHOMUUECKUX NPAs asmopa, mo ecmy kozda: 1) He npousouio HapyueHus. sKo-
HOMUYECKUX Npag, i 2) UcK nooan npomue HenpasuivHblY OP2aHo8 eAACU, Uil 3) UCMel, He umeem
npasa na npedvsisienue ucka 6 cyo. Msnoncenvl cryuau Hapyuenus IKOHOMUYECKUX NPAs asmopa &
NOJBCKOM 3AKOHOOAMENbCMEe U MepPbl 3aujmbl, JOCMYNHble NPABOMOYHOL CMOPOHE 8 Clyuae Hapyule-
nusi. Kpome mozo, obcyjcoaemes, mepmun «asmopckuil mpojiunes u ezo 001acmy npumMeHeHus, npeo-
Jazaemcst OUEHKA 3MO020 SGIEHUS 8 PAMKAX 2PANCOAHCKO20 3AKOHOOAMEIbCMEd, AKUCHMUPYS GHUMAHUE
npejcoe 6cezo Ha NPAOBOL OCHOBE BO3BPAUEHUSL BINOIHEHUS/B03MeueHust epeda. Ommeuaemcs, umo
06cMosimeLCmea mpoLIUHzaA A8MOPCKUX NPAG NO3GOJLSIONM 3ASGUMb 0 HAPYUEHUSX 8 UHMEPECAX JUUHBLX
unmepecos. Cmamvsi Hanpagiena Ha mo, umodvl cnocoOOCME08AMb POCMY JUMEPAMYPbL 0 MPOLIUHZE
asmopckux npag. Aemop nHadeemcs: HaAUAMb OCOHAHHYIO OUCKYCCUIO HA OCHOBE UCCIeA08AHUIL, KOMOPasL
Mmozna 6ol uMemv OONOIHUMEILHYIO NOJL3Y 8 00PAZ0BAHUU 0OUECMEEHHOCU NO IMOMY B0NPOCY.

KmoueBble cioBa: TPOJUIMHI aBTOPCKMX IPaB; 9KOHOMUYECKHME 1IpaBa aBTOPA; JEKJIaparus o
HaMepEeHUSX; JIOTOBOP; JICJINKT; JIMYHbIE HHTEPECHI.
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CONSTITUTIONAL COUNCIL’S CASE—-LAW:
WHAT CHANGES AFTER TEN YEARS
OF EX POST REVIEW IMPLEMENTATION?

In France, the principle of equality has its source in a set of at least fifteen articles belonging to
one of the three constitutional texts that form the “constitutional block”. Because of this privileged place,
which is incomparable with regard to other fundamental rights and freedoms, the principle of equality
figured in almost a half of the decisions pronounced by the Constitutional Council from its creation till
2010, when the ex post review — called “procedure of QPC” — began to be implemented in France. Despite
the relevant statistics, the constitutional judges’ activity in this field was marked by voluntary self-
restraint. The object of this study is to analyse if in the first ten years of QPC procedure implementation
their approach has changed in order to strengthen the protection of the litigants’ rights and what are the
technics of control they use in order to realise such changes.

Keywords: French Constitutional Council; ex ante review; ex post review; concrete control;
abstract control; techniques of constitutional control; constitutional block; principle of equality; self-
restraint; protection of the fundamental rights and freedoms.
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Ipunnun piBHocti y npeunenearaomy npasi Kouncruryiiitnoi Paau MpaHiiii: ui0 3MiHIOETbCS
HICJIS1 IECATH POKIB (PAKTHYHOTO 3aCTOCYBAHHS ?

Y ®Opanuii npurnyun pisnocmi 3axiadeno ne menwe wive y nSAMHAOUSMU CIMAMMSAX, WO GIOHO-
csmvest 00 00HO020 3 MPLOX KOHCIMUMYUILIHUX MeKCMis, SKi CKIadaoms <KoHcmumyyitinuil 61o0xks. Yepes
ue npugineosamne micue, siKe Gi0pi3HACMbCA 610 THUUX OCHOBHUMU NPABAMU T CB0000AMU, NPUNHUUN PIBHO-
cmi (izypyeas maidice 8 noaosuni pituenn, eunecenux Koncmumyuiinor Pador 3 momenmy it cmeopennsi
asxc 0o 2010 p., konu nepeznsio ex post — mak seana <npoyedypa QPC» — nouas enposadicysamucsy y
Opanuii. Heseaxcaiouu na 6ionogioni cmamucmuuni oamni, 0isioHOCME KOHCTMUMYUIANUX CYO0ie y il
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chepi 6yaa npumamanna 006posiwna cmpumanicmo. Memoio 0anozo ocrioxcenns € ananis mozo, uu
aminuecs ix nioxio y nepwi decsimyv poxie ynposadcerns npoyedypu QPC onst nocunenns saxucmy npas
CMOPIN i AKi Memoou KoHmpoio 60HU GUKOPUCTIOBYI0Mb Ol PEAli3auii maxux 3mii.

locnioncennst UABULO KINbKA 6ANCIUBUX MOMEHMIE. 31 CIMAMUCIUYHOT MOUKU 30DY, NPUHUUN Pig-
nocmi nocidae nabazamo GaNCIUGIUE MICUe 6 PAMKAX NOOAIbUL0Z0 0210y, Wi Moll, wo Oye 00 1020
seedennst. Y 0esaxux cneyiaivnux 2a1y3sx, maKux, sk, Hanpuxiad, nodamkose 3axonooascmeo, y 73 %
sanumie, ompumanux Koncmumyyitinoro Padoro, 3axono0asui noiojicens ockapucyromocst uodo ix 6io-
nosionocmi npunyuny pisnocmi. Y 92 % eunaokie piwenns 3a npouedyporo OCKAPHCeHHS TPYHMYIOMbCSL
1A BUCHOBKY NPO HesIONoGIOHicMb abo yacmkose Jompumanis npunyuny pienocmi. Boonouac 3a pesyio-
mamamu nposedenozo anarisy 3poOieHO BUCHOBOK, W0 HAUOLILUL CYMMEBOI) 3MIHOIO CMALO NOCMYNose
NOCUNEHHS KOHMPOIO 30 OOMPUMAHHIM NPUHUUNY pisnocmi, nasimo sxuwo Koncmumyuiina Pada 6io-
MOGHAEMbCS GUSHAMU 1020 MAKUM. Alle ue He 3a8ancano i naes’sasyeami c6010 NO3UUL0, Koau ue 6yno
HeoOXIONUM ONLsl ehexmueI020 3aXUCIY OCHOBHUX NPAs i 80000, WO 8 KIHUEBOMY PAXYHKY MO2L0 Oymu
3anopyKor ycnixy.

Kmouosi cioa: Koncruryuiiina Paga @panuii; nonepeaniil orss; oras micas myO/ikaiii;
KOHKPETHUI KOHTPOJIb; aOCTPAKTHUI KOHTPOJIb; METOAM KOHCTUTYIIHHOTO KOHTPOJI; KOHCTUTYIIiii-
HUiT GJIOK; IPUHIIUIT PIBHOCTI; caMOOOMEKEHHST; 3aXICT OCHOBHUX IPaB i CBOGOI.

Introduction. “They have an ardent, insatiable, eternal, invincible passion for
equality; they want equality in liberty, and if they cannot obtain that, they still
want equality in slavery”. This is the way Alexis de Tocqueville presents the strong
attachment of “democratic peoples” to the principle of equality in the famous
chapter from the 1840 Democracy, by reference to French Revolution of 1789, As
Professor Maurice Hauriou pointed out, equality represented “the driving force in
the Revolution™. Besides its political symbol, this republican ideal defended by
Jean-Jacques Rousseau® in his major work The Social Contract, formed the basis of
the process of building of modern French legal order and of the rule of law.

The first step in this process was marked by its introduction into the text of the
Declaration of Human and Civic Rights of 26 August 1789, which main goal was
to state a set of natural and inalienable rights that every individual could benefit?.
Considering it as being “the most fundamental of the natural rights”, the authors
of the revolutionary text — Mirabeau, Mounier, Talleyrand, Sieyés, La Fayette —
have solemnly declared in article 1 that “Men are born and remain free and equal in
rights”. The requirement of equality is also provided for under articles 6 (equality
in access to public employment) and 13 (equality before public charges) of the
Declaration.

U A. De Tocqueville, De la démocratie en Amérique, vol. 11, Paris, Garnier-Flammarion, 1981, p. 123.

2 M. Hauriou, La science sociale traditionnelle, Paris, Larose, 1896, p. 80.

3 Jean-Jacques Rousseau was the most popular philosopher among members of the Jacobin Club during
the period of the French Revolution.

* For more information about the context of drafting of the Declaration of 1789, the issues and
objectives of its authors, see G. Conac, M. Debéne, G. Teboul (ed.), Déclaration des droits et 'homme
et du citoyen de 1789. Histoire, analyses et commentaires, Paris, Economica, 1993, 365 p.

> The principle of equality was considered as more fundamental even than liberty itself, because
“equality is man himself, it identifies man. In this sense, humanity itself is made up of a category
of individuals of the same essence and so to deny equality is to reject humanity”. Cf. G. Vedel,
“Iégalité”, in C. A. Colliard (ed.), La Déclaration des droits de 'homme et du citoyen de 1789. Ses
origines, sa pérennité, Paris, La Documentation frangaise, 1990, p. 171.
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Wishing to strengthen the irreversible nature of the “revolutionary gain”, the
constituent reaffirmed it in several paragraphs of the Preamble to the IV*" Republic
Constitution of 27 October 1946: paragraph 1 (non-discrimination), paragraph 3
(equality between women and men), paragraph 11 (equality in the protection of
health), paragraph 12 (equality before the charges resulting from national calamities),
paragraph 13 (equal access to education), paragraph 16 (equality with the peoples
of overseas) and paragraph 18 (equal access to public office for the peoples of
overseas). The same approach can be noted in the Constitution of 4 October 1958,
which is the founding text of the actual V" Republic. The principle of equality is
guaranteed in its Preamble (equality with the peoples of overseas), in article 1 (non-
discrimination), article 3 (equality of suffrage). The most symbolic is of course article
2, which includes it as an element of the motto of the French Republic: “Liberty,
Equality, Fraternity”.

Given the period of their drafting, these three constitutional texts are very
different both by their philosophical inspiration and by their content, but they
are really complementary. Since the famous decision of the Constitutional Council
of 16 July 1971!, they all form the so-called “constitutional block” (bloc de
constitutionnalité) in relation to which the constitutional review is exercised in
France?. In this context, the principle of equality has its source in a set of at least
fifteen articles guaranteeing the general principle of equality (such as the equality
of everyone before the law) the sectorial principles of equality (before taxes, public
services, suffrage) and the individual principles of equality (principle of non-
discrimination on the ground of sex, origin, religion)?.

This situation is incomparable with regard to other fundamental rights and
freedoms which are mentioned only once in one of the three constitutional texts or
then not at all, their guarantee having been progressively ensured thanks to evolving
the Constitutional Council’s case-law*. In view of these circumstances, many French

' CC, decision No. 71-44 DC of 16 July 1971, Law completing the provisions of articles 5 and 7
of the Law of 1 July 1901 on association agreements, available in English: https://www.conseil-
constitutionnel.fr/en/decision/1971/7144DC.htm.

2 The Charter for the environment of 2004 was included in the “constitutional block” as the fourth text
of reference. Its constitutional value has been expressly recognized in the Constitutional Council’s
decision No. 2008-564 DC of 19 June 2008.

3 For a more detailed analysis on this subject, see O. Jouanjan, “Le Conseil constitutionnel, gardien de
I'égalité ?”, Jus Politicum, No. 7, 2012 : http://juspoliticum.com/article/Le-Conseil-constitutionnel-
gardien-de-1-egalite-459.html.

“In order to propose solutions in relation to a wider catalogue of rights and freedoms, the French
Constitutional Council was inspired in particular from European Convention on Human Rights or
the European Court of Human Rights’ case-law. For example, it was the case of the right of private
life respect, which is guaranteed by article 8 of the European Convention on Human Rights. In its
decision of 23 July 1999, No. 99-416 DC, the Constitutional Council judged that it is a component
of personal freedom guaranteed by the general provisions of article 2 of the 1789 Declaration. In the
same way, the Constitutional Council asserted in the decision of 20 November 2003, No. 2003-484
DC, that the freedom of marriage, guaranteed by article 12 of the European Convention, must be
considered as a component of personal freedom protected by articles 2 and 4 of the 1789 Declaration.
The case-law of the Court of Strasbourg had a major impact on the development of judicial procedures,
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scholars asserted that the principle of equality must be considered as “the structuring
principle of the Republic”!. Professor Dominique Rousseau?® even called it “a central
element of the constitutional identity of France”. The Constitutional Council
did not however follow his doctrinal position. In the decision n 2018-768 DC of
26 July 2018, French constitutional judges expressly stated that “this principle is
also protected by European Union law, in particular by article 20 of the Charter of
Fundamental Rights of the European Union”. Therefore, despite the very special
place of this principle in French legal culture, it enjoys of an equivalent protection
in European Union law and cannot be considered as an element of the constitutional
identity of France exclusively.

This decision caused certainly some disappointment, but it was not really a
surprise. First of all, the solution adopted by the Constitutional Council already
appeared in the famous decision Sociité Arcelor of the Council of State from
8 February 2007. We know that, in general, the jurisdictional positions between the
two Councils are not very divergent. In its published commentary to the decision
of 26 July 2018, the Constitutional Council explicitly refers to the aforementioned
decision of the Council of State’. This clearly confirms the existence of a “dialogue
of judges” on national level in order to preserve the principle of legal security.
Secondly, this solution is in line with the general approach that the Constitutional
Council adopted with regard to the principle of equality. In fact, the systematic
analysis of its case-law shows that from 1973, when it first referred to the principle
of equality®, to 13* March 2010, date of the start of the implementation of the ex post
review following the constitutional amendment of 23 July 2008, almost one decision
in two includes statements relating to the compliance with this principle. Even if

in particular of criminal procedure. The Constitutional Council recognized, on the relatively tenuous
basis of article 16 of the 1789 Declaration, a «right to an effective judicial remedy», which is directly
inspired by article 6 of the Convention (CC, Decision No. 99-416 DC of 23 July 1999). Similarly, in
the decision of 28 July 1989, No. 89-260 DC, the Constitutional Council decided that the principle of
respect for the rights of the defence, which results from article 16 of the 1789 Declaration, “implies,
in particular in criminal matters, the existence of a fair and equitable procedure guaranteeing the
balance of the rights of parties”. This solution stems from the cases Delcourt v. Belgium of 17 January

1970 and Golder v. the United Kigdom of 21 February 1975 relating to the right to a fair trial and to

the equality of arms between parties.

A. Levade, “Discrimination positive et principe d’égalité en droit frangais”, Pouvoirs, No. 111, 2004,

p. 55-71.

D. Rousseau, “Lidentité constitutionnelle, bouclier de 'identité nationale ou branche de I'étoile

européenne?”, in L. Burgorgue-Larsen (ed.), Lidentité constitutionnelle saisie par les juges en Europe,

Pedone, Paris, 2011, p. 96.

In France, the notion of “constitutional identity” was first formulated by the Constitutional Council

in the decision No. 2006-540 DC of 27 July 2006, without defining it. Given the general nature of

the formulation, it is generally considered that the main constitutional rules and principles can be
inherent to this identity.

* Constitutional Council, « Commentaire. Décision n° 2018-786 DC du 26 juillet 2018, Loi relative a
la protection du secret des affaires», available online: https://www.conseil-constitutionnel.fr/sites/
default/files/as/root/bank _mm /decisions/2018768dc/2018768dc_ccc.pdf.

5 CC, decision No. 73-51 DC of 27 December 1973.

)

w
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developed well after administrative jurisprudence, the Council of State' having first
consecrated the principle of equality as a general principle of law in 1951 in its
famous decision Sociuté des concerts du Conservatoire?, constitutional jurisprudence
became gradually quite strong by confirming its constitutional nature and thereby
strengthening its protection.

In the same time, the French constitutional judges’ action was generally
marked by self-limitation in this area. In 2010, when the ex post review began to be
implemented in France — the so called procedure of QPC® —, many scholars invoked
the possibility of a real change in the manner the Constitutional Council should
use the techniques of control and, consequently, of an extension of the control it
exercises in the field of the principle of equality’. Their assumptions are partially
contradicted by the observed practice. The analysis of the QPC decisions referring
to this principle highlights the same degree of discretion as in the ex ante review (I).
The most significant change that can be noted is, in fact, the gradual strengthening
of the concrete nature of the control that is exercised over compliance with the
principle of equality even if Constitutional Council itself refuses to recognize it as
such (II).

I. The maintaining of the initially established cautious interpretation of the
principle of equality.

The French Constitutional Council’s decisions are characterized by a fairly
strict formalism and an uncommon concise drafting. Sometimes it is even necessary
to read the official comment to the decision, that is written by the Council itself,
to better understand the reasoning that led to the final solution. These technics are
also used in the decisions relating to the control of compliance with the principle of

! In France, the Council of State (Conseil d’Etat) is the Supreme Court for administrative justice. The
Court of Cassation (Cour de cassation) is the French Supreme Court for civil and criminal justice.

2 The Council of State judged that: “Enshrined in law, administrative bodies do not have much
possibility of modifying the application of the principle of equality. This explains why, except in the
case of express legislative authorization, discrimination implemented by the administration can only
be justified by a difference in situation in relation to the goal of the law to be carried out, or by
considerations of public interest linked to the demands of public service” (CS, decision Société des
concerts du Conservatoire, 9 March 1951).

3 Provided for by article 61-1 of the Constitution, this procedure is called in France “Question
prioritaire de constitutionnalité (QPC)”. It can be initiated by anyone who is a party to a trial
before a court of the judicial order or the administrative order if he/she considers that his/her rights
and freedoms that the Constitution guarantees are infringed by the legislative provision applied in
the litigation, whatever its nature (civil, criminal, fiscal, administrative, commercial, social, etc.). The
question can be asked at first instance, on appeal or in cassation. If the conditions for admissibility
of the question are met, it is up to the Constitutional Council, seized upon referral by the Council
of State or the Court of Cassation, to rule and, if necessary, to repeal the legislative provision which
is considered unconstitutional. For a detailed study in English of this procedure, see: F. Fabbrini,
“Kelsen in Paris: France’s Constitutional Reform and the Introduction of a Posteriori Constitutional
Review of Legislation”, German Law Journal, vol. 9, No. 10, 2008, p. 1297—1312.

* F. Melun-Soucramanien, “Le principe d’égalité dans la jurisprudence du Conseil constitutionnel.
Quelles perspectives pour la question prioritaire de constitutionnalité?”, Cahiers du Conseil
constitutionnel, No. 29, 2010, p. 89—100.
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equality, any methodological difference cannot therefore be noted. Such an approach
allowed the Constitutional Council to develop a well-structured case-law, but which
is marked by a voluntary self-restraint. The practice that was adopted within the
framework of the ex ante review (A) seems to remain the same in the QPC procedure
(B).

A. The establishment of a structured, but self-restraint case-law within the
Jramework of the ex ante review.

During the first fifty years of its activity, the Constitutional Council
never applied the principle of equality with the same intensity. In general, its
interpretations depend on the context and the field of application of the legal
provisions whose compliance with the Constitution is disputed. From the point of
view of the intensity of the exercised control, three categories of interpretation can
be distinguished:

— a rigorous interpretation accepting differences only if it is demonstrated that
an imperative constitutional requirement involves modulation;

— an interpretation accepting modulations according to certain characteristics;

— a flexible interpretation accepting differences in treatment.

The rigorous interpretation is generally applied in the field of political rights.
The only differences allowed by article 3 of the Constitution of 1958 relate to age,
intellectual skills or certain criminal sentences!. The same approach is adopted in
the area of criminal law and criminal procedure. The Constitutional Council admits
with great reluctance the restrictions of the criminal procedure guarantees even
in sensitive areas like the fight against terrorism? even if a certain flexibility of
interpretation can be observed since the terrorist attacks in Paris in 2015. In this
special case, the constitutional review of national defence laws had become a delicate
exercise for the Council face to the security policy of the legislator, whose action
is widely approved by public opinion by claiming a fundamental right to security®.

In some special fields, the Constitutional Council judges that modulations must
be made in order to reflect specific factors. For example, the level of taxes must be
established according to the taxpayers’ resources. The principle of progressive income
tax has even received a constitutional value, it must rise with the ability to pay.
The only imposed condition is that it must not be manifestly disproportionate?. In
the same way, access to public employment may be subject to specific professional
criteria: skills, virtues and talents. But these criteria must be respected and the
legislator can add no other ones in the absence of a revision of the Constitution®. In
fact, according to the French Constitutional Council’s interpretation on this point,
the constitutional principle of equality forbids the legislator from developing policies
of positive discrimination. If such a measure is indisputably necessary, the only way

! CC, decision No. 82-146 DC of 18 November 1982; CC, decision No. 98-407 DC of 14 January 1999.

2 CC, decision No. 93-326 DC of 11 August 1993; CC, decision No. 97-389 DC of 22 April 1997.

3 For more details on this question, see K. Roudier, “Le Conseil constitutionnel face a I'avénement
d’une politique sécuritaire”, Les Nouveaux Cahiers du Conseil constitutionnel, No. 51, 2016, p. 37-50.

* CC, decision No. 93-320 DC of 21 June 1993.

5 CC, decision No. 82-153 DC of 14 January 1983.
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out is to revise the Constitution. The inclusion in the text of the Constitution of
a framework allowing positive discrimination is therefore analysed as an express
consent given by the derived constituent to the legislator with a view to derogate
from the principle of equality by establishing “compulsory program of preferential
distribution of a benefit or service to a disadvantaged social group to compensate
for social inequality”!.

Finally, in the third category of decisions, French constitutional judges use a
flexible interpretation of the principle of equality accepting differences in treatment.
This is in fact the vast majority of cases. A guideline recital is reiterated each time
in cases relating to the introduction of differences of treatment and their control
with regard to respect of the principle of equality: “The principle of equality does
not preclude the legislator from treating different situations differently, or from
derogating from equality on grounds of the general interest, provided always that
the resultant difference of treatment is related to the object of the statute providing
for it”% In the decision No. 97-388 DC of 20 March 1997, it was added that “the
relationship with the object of the law” must be “direct”.

It is important to note that the drafting of the recital used by the Constitutional
Council while exercising the constitutional review in relation to the respect of the
principle of equality was progressively developed. Its initial drafting was much more
incomplete and general: “The principle of equality does not prevent the application
of different rules to different situations”®. Through this change of content, the
constitutional judges have set limits on the legislator’s freedom of action. This
technique is similar to that used by other constitutional jurisdictions, as for example
the Belgian, Ttalian or German ones. At the same time, unlike these jurisdictions,
and despite the symbolically strong place recognized to the principle of equality in
French constitutional texts, the Constitutional Council often remains in the field
of control of manifest error of assessment and is more hesitant when it comes to
carrying out a control of proportionality on this question.

Two arguments can be put forward to explain this hesitation. The first one
concerns the strong attachment of the French constitutional judges to respect the
principle of separation of powers. The political reserve is therefore invoked each
time when there is a risk to impinge on the Parliament’s domain. This position
also corresponds to the French legal history that is traditionally hostile to the
limitation of parliamentary sovereignty, even if the logic of Rousseau that the law —
as the expression of the general will — may never be wrong, was exceeded with the
introduction of the constitutional review by the Framers of the Constitution of 1958

! See on this point G. CALVES, “Les politiques de discriminations positives”, Problémes Politiques et
Sociaux, No. 822, 1999, p. 5.

2 CC, decisions No. 87-232 DC of 7 January 1988; No. 89-266 DC of 9 January 1990; No. 90-280 DC of
6 December 1990; No. 90-283 DC of 8 January 1991; No. 91-291 DC of 6 May 1991; No. 91-296 DC
of 29 July 1991; No. 92-316 DC of 20 January 1993; No. 94-348 DC of 3 August 1994; No. 95-369
DC of 28 December 1995; No. 96-377 DC of 16 July 1996.

3 CC, decisions No. 81-129 DC of 30 and 31 October 1981; No. 85-189 DC of 17 July 1985; No. 86-217
DC of 18 September 1986.
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and with the position of the Constitutional Council itself, when it judged that “the
law expresses the general will only if it respects the Constitution™.

In fact, the doctrine of the French Constitutional Council on this point is
absolutely different from that of the Constitutional Courts of Eastern European
countries, for example. The latter consider that their role is to take action in
order to solve all problems, especially the most questionable from a political point
of view. They see in this action a condition of their legitimacy. On the contrary,
according to the French Constitutional Council’s doctrine, for theoretical as well
as practical reasons, the self-limitation of the judge represents the golden rule of
the constitutional litigation because it is the first condition of its legitimacy and
its acceptance within the framework of a society based on the democratic principle.
Since its decision of 15 January 1975, it reminded repeatedly that it does not have
“the same discretionary power in the decision-making as the Parliament”. In the
field of the application of the principle of equality, this self-limitation is reinforced
because as Professor Francisco Rubio Llorente pointed out, “the principle of equality
constitutes the centre of tension between the legislator and the judge, between
politics and Law, and therefore its application generates very frequently accusations
of judicial activism or of the judge’s abdication face to the legislator’s arbitrariness”.
Knowing that a strict interpretation of the principle of equality by the constitutional
judges can lead to the annulment of all legislator’s choices when the law provides
a different treatment for certain categories of persons, their caution can therefore
appear as necessary in trying to find the right balance.

The second reason derives from the special nature of the ex ante review
which was the only procedure of control that the French Constitutional Council
could apply during the first fifty years of its activity. As such, it ruled on the
constitutionality of the draft laws definitely adopted by the Parliament but not
yet promulgated by the President. In the absence of any implementation, the
Constitutional Council, like no other institution, cannot foresee all the effects that
a draft law could produce with regard to the principle of equality and the QPC
decision of 25 January 20197, in which it noted the emergence in practice of a clear
violation of the principle of equality, despite the “good intention” of the legislator
to preserve health insurance finances’, is an example that perfectly illustrates the
problem. In fact, as Professor W.A. Bogart noted in an important study on the

' CC, decision No. 85-197 DC of 23 August 1985.

2 CC decision No. 74-54 DC of 15 January 1975.

3 Cited by F MELUN-SOUCRAMANIEN, op. cit. (n. 18).

4 CC, decision No. 2018-757 QPC of 25 January 2019.

> The legislator established the principle according to which the transport of sick people was to
be invoiced on the basis of “the cheapest transport”. The problem that appeared was that the
companies which had different types of transport had to invoice on this basis even when were used
more expensive means of transport, like taxis. On the contrary, this obligation was not imposed
to the companies which had only taxis because they were the only means of transport they had.
Consequently, the former had to apply the cheapest rates each time, while it was not the case for the
latter. There was clearly a breach of equality between these two categories of companies.
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impact of law’, the interaction of law with social, political and economic forces is
a complicated process. What we know regarding it is “little more than guesswork
bolstered by enticing theories”. For defining the impact of a law on the respect of
the equality principle, difficult questions are involved including the determination
of causation and the assessment of existent outcomes. These elements are absent at
the moment when the constitutional judges apply the ex ante review. That is why
their margin of control is logically limited.

The introduction of the ex post review foresaw a change in the Constitutional
Council’s interpretation since it was going to be called upon to rule on a concrete
situation of inequality which had appeared in practice. In the same time, the risk of
confrontation with the legislator, as well as of disruption of the necessary security of
the legal order, has increased. Being aware of the challenge, the French constitutional
judges opted for the cautious solution that was well established in their practice.

B. The start of the change distorted by the resumption of the same control
techniques within the framework of the ex post review.

The first QPC decisions seemed to define a new doctrine in the Constitutional
Council’s practice. In QPC No. 1 of 28 May 2010, it judged unconstitutional,
on the basis of non-compliance with the principle of equality, several legislative
provisions establishing a differentiation between the amounts of military pensions
paid to French soldiers who fought for France and to nationals of countries
and territories formerly under French sovereignty and, in particular, Algerian
nationals®. The Constitutional Council proceeded to a careful analysis of all the legal
situations established by the challenged legislative provisions before staying that the
differentiation based on nationality criteria infringed article 6 of the Declaration of
Human and Civic Rights of 1789.

A particular attention was also provided to the respect of the principle of
equality in another very important QPC decision from 30 July 2010 on the French
common police custody regime providing the modulation of the presence of the
lawyer according to the nature of the offense’. This was leading to the absence of a
lawyer during the entire period of police custody, in particular during interrogations.
Even if the existent regime has been, for many years, subject of questioning affecting
both its principle and its methods, any legislative norm couldn’t be challenged before
the Constitutional Council because of the absence of the ex post review in France.
A possible reform for remedying the dysfunctions observed in practice depended
only on the will of the legislator. In these circumstances, it was not surprising that
the non-compliance of the common police custody regime to the Constitution was
one of the first questions submitted to the control of the Constitutional Council by
French litigants. In an entirely unusual way from the point of view of their number,

"' W.A. BOGART, “Introduction”, in W.A. BOGART (ed.), Consequences: The Impact of Law and Its
Complexity, University of Toronto Press, 2002, p. 3—20.

2 Idem.

3 CC, decision No. 2010-1 QPC of 28 May 2010.

4 CC, decision No. 2010-14/22 QPC of 30 July 2010.
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thirty-six litigants invoked the non-compliance of this regime both with the rights
of the defence and the principle of equality because of the established differentiation
of treatment between the persons in custody. The Constitutional Council followed
their line of reasoning and fixed to the legislator a deadline until the 1* of July 2011
to adopt a new regime of common police custody'.

In the same way, by combining its control with regard to the respect of the
principle of equality and the rights of the defence provided for in articles 6 and
16 of the Declaration of 1789, the Constitutional Council established within the
framework of some QPC decisions the principle of balance of the rights of the parties
in exercising their rights of appeal and to be assisted by a lawyer?. Through this
requirement to balance the rights of the parties, the Council’s case-law provided, in
a relatively short time, a real constitutional framework to the criminal investigation
procedure.

The new dynamic in the interpretation of the principle of equality was however
short-lived. The Constitutional Council regained quite rapidly the control practices
established within the framework of the ex ante review. One of the points of approach
has been the acceptance in several QPC decisions dating from 2015 of derogations
due to the objective of general interest pursued by the legislator. The general interest
could have, for example, an incentive dimension in order to encourage a change of
behaviour or an activity. In the QPC decision No. 2015-482 of 17 December 2015,
the Council judged that the objective of the law was “to promote the recovery of
waste by production of biogas” by setting up reduced tariffs for waste received by
installations producing and recovering biogas. The difference in treatment between
storage facilities of non-polluting waste, depending on whether or not they produce
biogas, was directly related to this objective and could be considered as a general
interest.

Similarly, in the QPC decision No. 2015-466 of 7 May 2015, the Council decided
that the legislator, by granting a tax benefit to natural persons who didn’t hold more
than 25 % of the rights in a young innovative company, aimed to support the private
initiatives to participate to the development of these companies and contribute to
their growth without nevertheless determining their decisions. It concluded that
this objective was a goal of general interest justifying a difference in treatment
between the partners of the young innovative companies according to their level of
participation. Consequently, there was no infringement of the principle of equality.
The Constitutional Council even referred to legislator’s preparatory works in order
to identify its intention to defend general interest by establishing tax deductions
related to the sale of equity securities because it intended to maintain, for the sake

! The new law No. 2011-392 on the police custody was adopted on 14 April 2011. The Constitutional
Council declared its compliance with the Constitution in decision No. 2011-191/194/195/196,/197
QPC of 18 November 2011. It pronounced only one reserve of interpretation of the article 62
paragraph 2 of the Criminal Procedure Code.

2 CC, decisions No. 2010-15/23 QPC of 23 July 2010, No. 2010-81 QPC of 23 July 2010, No. 2011-153
QPC of 13 July 2011, No. 2011-160 QPC of 9 September 2011,
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of “loyalty” favourable to the taxpayers, the tax system previously applicable to
transfers of equity securities issued in return for contributions made before they got
to know the new measure!.

The objective of general interest has also been taken into account by the
Constitutional Council in the cases it had a repressive or dissuasive dimension. In
2015, its case-law was marked by several decisions concerning fight against fraud and
tax evasion. In all of them, constitutional judges upheld the constitutionality of the
disputed laws?. They judged that the introduced differences in treatment were directly
related to their object, which was to fight against tax optimization or tax evasion of
companies carrying out investments or financial operations in non-cooperative States
and territories. As usual, the Constitutional Council was self-limiting and refused to
control extensively the goals that the legislator has set for itself. In its practice, this
kind of differentiations of treatment led to annulments very rarely.

The tax law is not the only field in which such an approach was chosen by
French constitutional judges. The basis they used for justifying the legislator’s
decisions varied between the “general interest”, the “imperative general interest™,
or the absence of an “excessive impingement”. For this last case, the Constitutional
Council exercised a control of proportionality, a quite rare practice in controlling
the respect of the principle of equality, but it came up with a solution opposite to
that adopted by the German Constitutional Court on the same question. In fact,
in the QPC decision No. 2019-811 of 25 October 2019, the authors of the request
(members of a new political party) challenged the constitutionality of the established
threshold of 5%, which must be reached by a list for accessing the distribution of
seats in the European Parliament. They took up all the arguments that the German
Constitutional Court invoked in order to cancel, first in 2011, the 5% threshold
and then, in 2014, the 3% threshold established for the same elections. The French
Council refused to follow this reasoning and judged that the 5% threshold was
introduced in order to “avoid a fragmentation of representation which would
impact the good functioning of the European Parliament”. Such a system allows to
strengthen the influence of the main political currents expressed in France within the
European Parliament. Consequently, knowing the objective pursued by the legislator,
the model that it chose had not to be considered as a disproportionately violation
both of the principle of equality and the principle of political pluralism. Besides the
opposite nature of its decision, we can also see that the Constitutional Council didn’t
take into account the concrete situation of the author of the request, as the fact that
it was a new political party and then it could not have the same political coverage
than a traditional political party. It realized an abstract control only, outside of any
contextual element, when we know that taking into account concrete contextual
elements leads the constitutional judges to exercise a much more exhaustive control.
This is another substantive issue of dispute in France that we’ll analyse bellow.

! CC, decision No. 2015-475 QPC of 17 July 2015.
2 CC, decisions No. 2014-437 QPC of 20 January 2015, No. 2015-473 QPC of 26 June 2015.
3 CC, decision No. 2019-776 QPC of 20 April 2019.
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II. The gradual establishment of an unacknowledged concrete control.

When the ex post review was introduced in France, several authors used
the terms of “concrete review” for qualifying the QPC procedure!. However, the
Constitutional Council quickly affirmed that the exercised control within the
framework of the new procedure had to remain abstract. In other words, it must rest
devoid of any influence of the elements of the litigation within the framework of
which the question of constitutionality is raised. After ten years of implementation of
the QPC procedure, it can be noted that this common vision of French constitutional
justice defended by the Constitutional Council is confronted with jurisdictional
realism, which is inherent in the application of the Constitution and the control
of its respect. If the control techniques borrow largely from those used within the
framework of the ex ante review, the concretization movement is inevitable in the
QPC procedure (A). This appears even more clearly in the case-law relating to the
principle of equality (B).

A) The inevitable concretization of the control in the QPC procedure.

First of all, as a preliminary point, it should be noted that the debate that exists
in France concerning the exercise or not of a concrete control by the Constitutional
Council within the framework of the procedure of QPC is rather exceptional.
It can even seem stripped of meaning with regard to the very clear position of
the constitutional judges of other European countries. Certainly, the doctrinal
definitions of concrete and abstract control are quite diverse but they partially
overlap with a few determining elements. Overall, scholars agree that abstract
control is characterized by the fact that it is not initiated on the occasion of a
dispute before an ordinary court but on the initiative of a public authority, which
is acting in order to defend a general interest. Its object is either the resolution of a
conflict of legal norms in order to ensure a permanent constitutional supremacy or
a conflict of competency between constitutional institutions. This type of control is
closely inspired by Kelsen’s theory on negative legislator. On the contrary, concrete
control is initiated by the litigant who is directly concerned by the application of a
legal norm during a litigation. Its main purpose is to preserve the litigant’s subjective
rights. In this case, the control can be exercised only a posteriori, while the abstract
control is possible both in a priori or a posteriori constitutional review?

As we can see, these procedural elements lead to the establishment of a strict
delimitation of the two types of control that is perfectly clear. Some Constitutional
Courts, as it is the case in Russian Federation, choose to apply it in practice in order
to better manage the flow of the constitutional complaints presented by litigants.
The said elements are used as admissibility criteria, the litigants having the right

1 O. Pfersmann, “Le renvoi préjudiciel sur exception d’inconstitutionnalité: la nouvelle procédure de
contrdle concret a posteriori”, Petites affiches, No. 254, 2008, p. 103; D. Rousseau, “La question
prioritaire de constitutionnalité: un big-bang juridictionnel?”, RDP, No. 3, 2009, p. 631; R. Fraisse,
“QPC et interprétation de la loi”, Petites affiches, No. 89, 2011, p. 5.

2 C. Grewe, “Le contréle de constitutionnalité de la loi en Allemagne : quelques comparaisons avec le
systéme frangais”, Pouvoirs, No. 137, 2011, p. 143; M. Fromont, La justice constitutionnelle dans le
monde, Paris, Dalloz, 1996, p. 41 et s.
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to initiate only a control of the application that was made of a legal norm but not
of its content in general'. In contrast, the position of the Belgian Constitutional
Court seems closer to a more flexible practical application of the distinction between
the two types of control. This choice aligns with the opinion of a second group of
scholars who consider that the distinction between abstract and concrete control
is largely based on the importance that judges will give to factual considerations
while exercising the constitutional review?. By adopting this approach, Belgian
constitutional judges agree to exercise — if the context of the case requires such an
approach — both a concrete control in order to guarantee the respect of the litigant’s
subjective rights and an abstract control for ensuring that the controlled legal norm
does not contain other unconstitutionalities, even if the request is initiated by a
litigant?®. In fact, the requirement to judge includes the obligation to give adequate
reasons for the decisions that are pronounced. Sometimes, when constitutional
judges engage in a concrete control, they may consider useful, even essential, to
justify beforehand the constitutionality of the legal norm envisaged in abstracto, as
shown by a very well-known decision of the Belgian Constitutional Court on the
rules relating to the prohibition of marriage between step-parents and stepchildren?.

If we analyse the procedure of QPC introduced in France by opposing the
determining elements of delimitation between concrete and abstract control, it
appears quite obvious that the control exercised by the Constitutional Council
cannot be deprived of concrete character. First of all, the procedure of QPC is marked
by the existence of a concrete situation from which the question of constitutionality
emerged. It arises from an existent dispute before the ordinary courts. As Professor
Dominique Rousseau said, “constitutional litigation is the necessary continuity of
ordinary litigation™.

In fact, the Constitutional Council is only seized by the litigant’s conclusions. It
cannot be seized ex officio by ordinary judges. Following the generally implemented
method in the European Constitutional Courts’ practice, the decisions pronounced
by French constitutional judges are named after the litigants. Their representatives
present, in a public audience, the concrete situation that is at the origin of the ex

! See, for example, the decisions of the Russian Constitutional Court No. 2542-O of 23 November 2017
and No. 2931-O-P of 26 November 2018.

2 J. Pini, Recherches sur le contentieux de constitutionnalité, Puam, 1997, p. 329; G. Drago, Contentieux
constitutionnel frangais, Puf, 2011, p. 41-42; J.-H. Stahl & C. Maugle, La question prioritaire de
constitutionnalité, Dalloz, 2011, p. 7.

3 M. Verdussen, “La Cour constitutionnelle belge exerce-t-elle un contrdle concret?”, Annuaire
international de justice constitutionnelle, vol. 29, 2014, p. 17-23.

4 Decision No. 157 /2006 of 18 October 2006 (In this decision, the Constitutional Court first legitimized
in general terms, by exercising an abstract control, the prohibition of the incest and consequently
the constitutionality of article 164 of Civil Code. Then, by carrying out a concrete control of this
article, it judged that there was violation of articles 10 and 11 of the Constitution by the absolute
marriage prohibition between a step-parent and a stepchild. This prohibition has disproportionate
consequences in that it prohibits in all cases the marriage of a stepparent and stepchild after the
decease of the spouse who created the family relationship).

5 D. Rousseau, “Le procés constitutionnel”, Pouvoirs, No. 137, 2011, p. 49.

304 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2020. Bun. 150



Danelciuc-Colodrovschi N. The principle of equality in the French Constitutional Council’s case-law: what ...

post review in order to respect the right to a fair trial guaranteed by article 6 of
the European Convention on Human Rights. If the facts of the litigation involve
the organisation of a closed audience or if the litigant makes a specific request to
protect his private life, the President of the Constitutional Council may order it in
accordance with article 8 of the Rules of Procedure of QPC of 18 February 2010.
So, as Marthe Farin-Rouge Stefanini noted in several studies on this question',
even if the facts of the litigation are not indicated in the decision of the French
Constitutional Council, contrary to what can be found in Belgium, Spain or Italy, all
the above mentioned stages of the procedure of QPC, as well as the working methods
that are implemented since the decision is adopted, have necessarily a psychological
impact on the constitutional judges. They cannot completely ignore the concrete
facts of the initial litigation and limit their control to the content of the legal norm
for safeguarding its objective aspects while the request of the litigant relates to his
subjective situation.

In addition, French litigants cannot seize the Constitutional Council if it
has already pronounced a decision on the compliance with the Constitution of a
legislative provision they want to challenge. In the case when such a decision exists,
they have to prove that, in their case, there is a change of circumstances. This change
may occur from the point of view of law or in fact. In such cases, it is undeniable that
the Constitutional Council cannot ignore the concrete situation of the litigant. It is
a very important element because, on the one hand, it determines the effectiveness
of the QPC procedure and, on the other hand, it guarantees the balance between
respect for legal security and the constitutional rights and freedoms?.

French litigants have also the right to challenge a constant jurisprudential
interpretation of a legislative provision. This right was explicitly established by
the Constitutional Council in the QPC decision No. 2010-39 QPC of 6 October
2010, by following the example of the Italian Constitutional Court which did this
in the decision No. 3 of 15 June 1956. So, French constitutional judges accepted
the implementation of the Italian “living law” doctrine. The QPC procedure is not
reasonably confined to an assessment of the legislative provision alone. The Council
rules on the constitutionality of the effective scope of the provision, its concrete
scope. In this case too, it is difficult to assert that the constitutional review remains
abstract.

Finally, the concretization of the control is revealed in the effects that are attached
to the QPC decisions. Article 62 of the Constitution states that within the framework
of the ex post review, a provision that is declared unconstitutional is repealed from the
date of the publication of the Constitutional Council’s decision or at a later date that

! M. Fatin-Rouge Stefanini, “La singulariré du contrdle exercé a posteriori par le Conseil constitutionnel:
la part du concret et la part d’abstrait”, Les Nouveaux cahiers du Conseil constitutionnel, No. 38, 2013,
p. 211; M. Fatin-Rouge Stefanini, “Les effets des décisions du Conseil constitutionnel en matiere
de QPC”, in N. Danelciuc-Colodrovschi (ed.), Evolutions et limites du contrble de constitutionnalité.
Regards croisés entre les expériences frangaise et est-européennes, Puam, 2018, p. 61-73.

2 CC, decisions No. 2010-14/22 QPC of 30 July 2010, No. 2011-125 QPC of 6 May 2011, No. 2012-
233 QPC of 21 February 2012, No. 2013-331 QPC of 5 July 2013.

ISSN 2414-990X. Problems of legality. 2020. Issue 150 305



MI>XHAPOJHE NPABO

is determined by the said decision. The constitutional judges have the possibility to
modulate the effects of their decisions in order to preserve the legal security and to
allow the necessary time to the legislator for doing the required legislative changes. In
the same time, the deferral to a later date of the effects of a decision will deprive the
author of the request from benefiting of its effects. In order to ensure the useful effects
of the pronounced QPC decisions, the Constitutional Council pays much attention to
the situation of the litigant who challenged the unconstitutional legislative provisions
and that of other litigants who are in the same case. This principle was established
from the first QPC decision' and underlines the impact of the facts on the control that
is exercised by the French constitutional judges.

The concretization of the control aims to allow better effectiveness of the
fundamental rights by responding practically on a case-by-case basis to the
encountered situations. The concrete dimension of this control is accentuated
regarding the respect of the principle of equality because they deal with situations
that reveal not only unconstitutionality but also a form of injustice that the legislator
had not imagined and that the judge must stop as quickly as possible.

B) The acceleration of the concretization of the control by guaranteeing the
principle of equality.

On 31 May 2017, the Constitutional Council rendered a very important decision
following the request presented by the political party En Marche! created by President
Emmanuel Macron?. The party raised the unconstitutionality of article L. 167-1 of the
Electoral Code that provided for all political parties an airtime in order to promote the
electoral campaign in function of results obtained in the last elections for the National
Assembly. The party En Marche! had just been created and had never participated
in elections. Consequently, it had almost no airtime. The Constitutional Council was
called to appreciate the compliance of this article with the principle of equality before
the suffrage and with the principle of equality before the law.

This decision is important not only from the point of view of its issue, as
regards in particular the guarantee of political pluralism, which is an inherent
condition for building and safeguarding a democratic regime. It represents a scholar
case of concretization of the control that is exercised by the constitutional judges.
The concrete dimension seems to be triple in this case. First of all, the decision of
unconstitutionality could only be supported by the concrete circumstances, namely
those of a new party represented by the President of the Republic who had just
been elected and who needed a majority in the National Assembly in order to
realize its political program. Secondly, the Constitutional Council anticipated the
concrete consequences of its declaration of unconstitutionality. Considering that
such a declaration would have had the effect of “removing all legal basis for the
determination by the Superior council of audio-visual (...) of the durations of the
emissions of the electoral campaign for the legislative elections”; it has postponed
to 30 June 2018 the date of effect of the repeal. Thirdly, in order to enable the

! CC, decision No. 2010-1 QPC of 28 May 2010.
2 CC, decision No. 2017-651 QPC of 31 May 2017.
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political party En Marche! to benefit from the decision of unconstitutionality, and
therefore to benefit from its useful effect, the Constitutional Council defined itself
a legal framework in conformity with the Constitution, aiming, in an extremely
concrete way, the case of the said political party. It ruled that for the 2017 legislative
elections, the article L.167-1 of the Electoral Code should be applied by taking into
account the importance of the new political party, the number of candidates who
declare to be attached to it and their representativeness, appreciated in particular by
reference to the results obtained during other previous elections, such as European,
local or presidential ones. The Constitutional Council judged that it was the only
condition to ensure equal participation of the new political parties or movements
in democratic life and to guarantee the respect of the political pluralism. In this
decision, the entire reasoning of the judges is based on the control of proportionality
of the factual elements with regard to the principle of equality and we can see that
this technique of control allows them to exercise a more extensive control than in the
cases when they do it with regard to the intention of the legislator or to the general
interest. As we could see above, this second approach, which excludes concrete
control, leads finally to a more restrictive interpretation.

The question of the choice between the two approaches arises regularly in the
field of tax law. More specifically, tax litigations have always been the privileged field
for invoking the principle of equality. This observation is confirmed, even amplified,
since the introduction of the QPC procedure. According to statistical data, in 73%
of the requests received by the Constitutional Council, the legislative provisions are
challenged with regard to their compliance with the principle of equality. In 92%
of cases, the QPC decisions of unconstitutionality or partial constitutionality in the
field of tax law are based on the conclusion of non-compliance with the principle of
equality. The consequences of these cancellations are very significant, particularly
in terms of maintaining a balanced and fair tax system. This is probably the reason
explaining the frequent use by the constitutional judges of the technique of reserve
of interpretation in the QPC decisions relating to the tax law. For example, during
the period from 2016 to 2018, the challenged legislative provisions were declared
unconstitutional or partially constitutional in 27% of cases. At the same time, a
quarter of the decisions of constitutionality contain reservations of interpretation.

This technique of control used firstly in a decision of 1959, allows maintaining
of the challenged legislative provisions in the national legal order under the condition
they are interpreted in the way the Constitutional Council decided in its decisions.
It constitutes a “rescue” procedure by which the constitutional judges do not get
stuck in a binary choice between the censure of the law and the rejection of the
request. The reserve of interpretation often settles very important points of law
and has two major advantages. From the legal point of view, it contributes to the
guarantee of the legal security as it settles questions of application of the law, which
are of a constitutional nature and have the effect of res judicata. On the political
level, the technique of reservation of interpretation allows to avoid an excessively

' CC, decision No. 59-2 DC of 24 June 1959.
ISSN 2414-990X. Problems of legality. 2020. Issue 150 307



MI>XHAPOJHE NPABO

brutal conflict with the Government and with the majority of the Parliament that
voted for the law, while giving satisfaction to the seizers who criticize it.

In the practice of the French Constitutional Council, three types of reserves of
interpretation can be distinguished:

— neutralizing reserves, which eliminate possible interpretations that would be
contrary to the Constitution;

— guideline reserves, which include a requirement for the legislator or a law
enforcement authority;

— constructive reserves, when the Council makes additions to the law in order
to bring it into conformity with the Constitution.

Since the entry into force of the QPC procedure, the Constitutional Council
maintains the consistency of its case-law on the main points of control of tax law.
Continuity is evident in the application of the principle of equality before taxes
guaranteed by article 13 of the 1789 Declaration. In its decisions, it reminds
each time that the taxpayers’ situation has to be assessed with regard to each tax
separately!. As for the respect of the principle of equality before the law, that is
guaranteed by article 6 of the same Declaration, it verifies whether the criteria
implemented by the legislator are objective and rational and whether they are related
to the object of the measure and the aim pursued or to the differences in situation
taken into account. Finally, it censures the marked breaks in equality before public
charges. By using the technique of reserve of interpretation, the Constitutional
Council verifies if these two principles are respected with regard to the concrete
situation of the litigant who submitted the request and if the challenged legislative
provisions lead to a “marked breach of equality before public charges”. So, in this
case again, we have a piece of evidence of the concretization of the control that is
exercised by the Constitutional Council.

We'll take for analysis two QPC decisions, which are quite emblematic on
this question. The first one is a decision of 21 January 20112 The Constitutional
Council was asked to appreciate the compliance with the Constitution of article
168 of the Tax Code providing the possibility of taxation on the basis of a scale
applied to certain elements of the taxpayer’s lifestyle. It’s the case of automatic
taxation that can be imputed by tax administration in the light of “external signs
of richness” revealing that the taxpayers lead a lifestyle that does not correspond
to the income they declared and if the threshold exceeds the sum of 40,000 euros.
The Constitutional Council validated the paragraph 1 of the challenged article
considering that there was no violation of the principle of equality before law and
public charges, as it was asserted by the litigant. It is related to the object of the
measure and the aim pursued by legislator in fighting against fraud and tax evasion
in the general interest. The paragraph 2 of the said article, which provided for a
50% increase in the tax scale if the value of the goods considered as undeclared was
greater than 80,000 euros, was however declared unconstitutional because of its non-

' CC, decision No. 2010-28 QPC of 17 September 2010.
2 CC, decision No. 2010-88 QPC of 21 January 2011.
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compliance with the principle of equality before public charges. The QPC decision
contains also a reserve of interpretation concerning the respect of contradictory
principle. The Constitutional Council recognized that the litigant hadn’t had any
possibility to prove that the financing of his heritage goods did not imply the
possession of incomes defined on a lump sum basis. The determination of the tax
base must however be considered as part of a contradictory procedure in order to
allow the taxpayers to effectively defend their fundamental rights.

In the QPC decision of 4 December 2015 concerning the fiscal solidarity
between spouses, the Constitutional Council used the same method of constructive
reserve of interpretation'. In French law, fiscal solidarity continues during the
divorce proceedings, after the divorce and in the event of the breakdown of common
life, if there are sums to be paid under common taxation. Thus, each of the spouses
can be called to pay the total amount of the common taxation, without there being
any need to proceed to a prior distribution of the tax debt. Consequently, the
administration can prosecute either of the spouses for the recovery of all of the said
income tax. In addition, the special agreements resulting from a divorce judgment
regarding the distribution of the burden of these taxes cannot be opposed to it.
In its decision, the Council judged that there was no problem of constitutionality
because of the fact that the principle of irrefragable presumption is opposed to the
two spouses after their separation for the common declarations of the income tax.
Nevertheless, the constitutional judges ruled that when two persons, previously
under common taxation, are subject to separate taxation on the date of notification
of the assessment of additional taxes established on the income received during the
period of joint taxation, the irrefragable presumption can prevent the spouse with
whom the procedure was not followed from making a contentious claim, which is the
first step in tax litigation. This problem is all the more evident when the two spouses
live at different addresses, as it was the case of the litigants who initiated the present
QPC procedure, and they informed tax administration of these changes. Henceforth,
the right to an effective legal remedy is not guaranteed. The Constitutional Council
made a reserve of interpretation in order to prevent such infringement by staying
that, in this concrete situation, the assessment of additional taxes has to be notified
to both spouses. Moreover, as it ruled in several QPC decisions of 2016 and 2017?,
in the case the reserves of interpretation present difficulties of interpretation in a
given situation, it may be seized for a new QPC procedure. This is further proof that
it is impossible to disregard any concrete element while exercising ex post review,
especially in certain areas, which particularly affect the litigants’ personal situation.
The introduction of the QPC procedure leads to an increased jurisdictionalization of
the Constitutional Council in its role of judge of the tax law. This will probably lead
it to take more into account than in the past the case-law of the Court of Strasbourg
which control is of concrete nature only.

' CC, decision No. 2015-503 QPC of 4 December 2015.
2 CC, decisions No. 2016-538 QPC of 22 April 2016, No. 2016-610 QPC of 10 February 2017, No.
2017-643,/650 QPC of 7 July 2017.
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In the context of this study, we have noted the presence of a certain number of
inconsistencies. Many points should be improved so that the Constitutional Council
strengthens its place as the German, Italian or Belgian Constitutional Courts did
at specific moments of their history. However, the caution that we have underlined
several times, even if it may seem confusing, has proven its effectiveness. The French
Constitutional Council has gradually evolved from its original status of “watchdog of the
executive power”, whose role was to supervise the action of the Parliament, to that of
guardian of the Constitution. The introduction of the QPC procedure was an additional
step in the assertion of its legitimacy as such. It is absolutely sure that revolutionary
blows have rarely been part of the French Constitutional Council’s activity, but progress
has been continuous, a fact that calls to mind the widely known saying “Who goes
slowly surely goes”. In increasingly complex political, economic and social contexts
both on national and international levels, this could ultimately be the key to success.

Conclusion. This study revealed several important points. From the statistical
point of view, the principle of equality occupies much more important place within
the framework of the ex post review than that noted before its introduction. In some
special fields, like tax law, in 73 % of the requests received by the Constitutional
Council, the legislative provisions are challenged with regard to their compliance
with the principle of equality. In 92 % of cases, the QPC decisions in this field are
based on the conclusion of non-compliance or partial compliance with the principle
of equality. In the same time, the realized analysis highlight the same degree of
discretion of the constitutional judges’ control as in the ex ante review. The most
significant change that can be noted is, in fact, the gradual strengthening of the
concrete nature of the control that is exercised over compliance with the principle
of equality even if Constitutional Council itself refuses to recognize it as such. In the
same time, throughout this study, we could see that it has always acted with caution.
This did not prevent it from imposing its position when it considered essential for
the effective protection of the fundamental rights and freedoms. In increasingly
complex political, economic and social contexts both on national and international
levels, this could ultimately be the key to success.
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EUROPEAN SOCIAL MODEL: A NEW PARADIGM
OF SOCIAL STATE DEVELOPMENT

The social state is one of the key principles of the constitutional system of modern states. Although
the issue of social statehood has been the subject of many interdisciplinary studies, it still remains relevant
and causes scientific discussions both as a result of periodic revision of paradigms of state development
as such and as a result of rapid globalization and regional integration. The decline of the social state has
been repeatedly predicted. In this regard, it should be noted that in the process of discussing the state
of the social state development should distinguish crisis myths from crisis realities, to identify probable
trajectories of its development.

The article is aimed at drawing researchers’ attention to the transformation of the process of
Junctioning of the welfare state in the context of European integration. It is undeniable that the economics
of the EU member states are now almost out of the control of national governments, while the social
consequences of this process — unemployment, migration — remain the subject of legal regulation of
national states. Together with domestic and foreign researchers, the authors raise the topical question: will
the introduction of the European social model lead to changes or even to the abolition of national models
of social policy? Is social policy a priority of the European Union and to what extent does it depend on the
EU’s economic situation? Are the functions of the welfare state changing in the context of the country’s
membership in the European Union? Does the state retain its sovereignty by delegating its key functions
to the EU? What are the consequences for individuals of changing the paradigm of the welfare state in
an innovative economy conditions?

Keywords: welfare state; social state; social policy; innovative economy; typology; new paradigm;
European Social Model; European Union; European integration; sovereignty.
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€rporneiichKa colliajbHa MOJIE)b: HOBA MAPAJUTMa PO3BUTKY COLIAIbHOI J€PIKABH

Coyianvra depicasa € 00HUM 3 KIIOUOBUX NPUHUUNIE KOHCTMUMYUILIHOZ0 YCMPOIO CYUACHUX Oep-
acas. Xoua npobremamuxa couianvioi oepicasnocmi Oyia npeomemom 6azamvox MiNCOUCUUNIIHAPHUX
docridocern, 6ona 00Ci 3ANUUAEMBCSL AKMYAILHON 1 GUKIUKAE JCBABI HAYKOBL OUCKYCI K 6HACHIO0K
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nepioduunozo nepezisidy napaouzm po3suUmKy 0epicasu sk makoi, max i 6HACIIO0K CMPIMKO20 PO3BUMKY
npoyecis zrobanizauii i pezionarvroi inmezpayii. 3anenad coylaivhoi deprcasu nepedpikaiu Heoonopa-
3060. Y ybomy 36’a3Ky Ci0 3aznauumu, wo 6 npoueci 062080pes CMay POICUMKY COULALLHOTL 0epicasu
0 GI0pIsHAmU KPU306i Mihu 610 KPU30BUX Peanill, BUACLIMU UMOGIPHI MPAcKmMOopii it po3eumxy.

Cmammsi nokaukana 3eepuymu yeazy 00CTIOHUKIE Ha MPancHOPMayilo npouecy QYHKUIOHYas
coyianvnoi depacasu 8 ymosax €eponeiicvkoi inmezpayii. beszanepeunum ¢ moil paxm, wo eKoHOMIKU
deparcas-unenic €C na cv02001i Mmatiynce GULUIY 3-Ni0 KOHMPONIO HAUIOHATLHUX YPAie, Mo SK Coui-
anvii HACTIOKU U020 npoyecy — 6e3podimmsl, Mizpayis — 3aUWAIMBCI NPEOMEMOM NPABOBO2O PE2YII0-
BaNHsL HAULOHAILHUX Oepacas. Pasom 3 simuusnsnumu i 3apyoircnumu OOCIOHUKAMU ABMOPKA NOPYULYE
akmyanvie numanns: Yu npusseede 00 smin abo HAGIMb CKACYBAHHA HAUIOHATLHUX MOOeAel COUIanbHOL
NOLIMUKYU 3anposadicents €6Poneicykoi couianvnoi modeni? Yu ¢ couianvia noximuxa npiopumemom
€Esponeiicvokozo Cor03y i HACKIILKU B0HA 3ATeNcUmy 6i0 exonomiunozo cmany €C? Yu 3asnaiomv 3min
Gynxuii couianvioi depacasu 6 ymosax uiencmea kpainu ¢ Eeponeticoxomy Corosi? Yu sbepizae csiil
cyeepenimem depicasa, denezyiouu ons peanisauii €C ceoi kmouosi Gpynryii? Axi nacrioku 0as induegidie
Mae 3mina napaduemu COYianvHoi 0epicasl 8 YMosax iHHOBAYIIHOT eKOHOMIKU?

KmouoBi cioBa: colliaibHa JiepskaBa; colliabHa MOJITHKA; IHHOBAIlifHA €KOHOMIKa; THITOJIOTIS;
HOBa TapaaurMa; €Bporelicbka colliarbHa Mojesb; €Bponelicbkiii Coio3; eBpormeiichka iHTeTparis;
CyBepeHiTeT.

Problem setting. The adoption at the constitutional level of the principle of
social statehood is a phenomenon of state and legal life in Western Europe, which
was embodied in the theory and practice of constitutional law after World War 1T
and has since successfully spread to countries from different regions of the worldl
which recognize and translate the values of democratic and legal state.

The idea of social statehood and its implementation in practice has always had
influential opponents, and therefore caused lively discussions [81]. The question
on the crisis state of the social state arises every time when there is a financial,
economic, demographic or migration crisis of regional or global scale. At the present
stage of development, the viability of the welfare state is questioned due to its
inconsistency with the requirements of the economy of the XXI century. A new
reason for discussing the viability of the welfare state was provided by the processes
of globalization and regional integration in Europe, which led to the formation of
a supranational by it’s nature European Union. The mentioned processes have led
to changes in the institutional system of the welfare state, in the approaches to the
implementation of its functions. As a result, scientists began a discussion about a
new paradigm of the welfare state in the context of the country’s membership in
the EU. This, in it’s turn, necessitates the definition of ways of the functions of the
welfare state modification, which to some extent are determined by ethnocultural
and historical features of the state, its belonging to a particular model of the welfare
state.

Analysis of recent research and publications. The problem of the functioning
of the welfare state in the context of European integration is given considerable
attention in the works by primarily European lawyers and political scientists
E. Goodyear-Grant, B. Greve, A. Hemerijck, E. Huber, R. Johnston, W. Kymlicka,
J. Myles, J. Stephens. Among domestic lawyers, the study of this problem was
initiated by V. I. Salo, whose ideas were developed in the works by I. V. Yakovyuk,
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O. S. Golovashchenko, A. E. Krakovska, and others. However, it should be noted that
the scientific developments of the mentioned authors do not give a comprehensive
vision of the functioning of national models of the welfare state in the formation of
the European social model within the European Union as a supranational integration
association.

Statement of the article objective. The article is aimed at further developing new
approaches to the organization and functioning of national models of the welfare
state in the formation of the European social model, as well as at determining the
legal basis for cooperation between the European Union and national governments
in social policy developing and implementing.

Presentation of the main body of the article.

The welfare state as a political and legal phenomenon. Although the theory of
the welfare state gained official recognition in Europe after being enshrined in the
constitutions of France (1946) and Germany (1949), the question of determining its
content remains unresolved, as the social sciences (politology, philosophy, sociology,
law and economic sciences) traditionally pay attention to various aspects of this
phenomenon.

Consolidation of the welfare state as a principle of the constitutional order
presupposes its consideration primarily as a legal category in interconnection with
other principles (democratic and legal state, inviolability of human and citizen
rights and freedoms). In this case, we agree with 1. Yakoviyk, who proposes to
understand the welfare state as a constitutional principle, the observance of which
requires the state to recognize each person as the highest social value, to provide
social assistance to individuals in difficult situations in order to ensure a decent
standard of living, to redistribute economic benefits in accordance with the principle
of social justice and to see their purpose in ensuring civil peace and harmony in
society [80, p. 99]. It should be emphasized that the social state is one of the
elements of the modern concept of statehood, which is closely related to the
principles of democratic and legal statehood, as well as market economy, as evidenced
by the implementation of various models of social market economy (researchers
distinguish liberal, Scandinavian and corporate models, which are being implemented
in countries with highly developed economics, and Mediterranean and transitional
models, which are found in less developed countries and countries with transitional
economy) [49; 69], the content of which is determined by a number of factors [53].
It should be noted that the functioning of the welfare state in conjunction with
the social market economics is an important element of the concept of sustainable
development, which combines social, ecological and economical aspects [34]. At the
same time, such interdependence does not exclude the conflict between the welfare
state and the market economics, which can be resolved only politically on the basis
of a certain compromise.

However, the vast majority of definitions found in scientific sources are based
on the interpretation of the welfare state as a political phenomenon and is associated
with the social policy of the state, which is not — or at least is not only — the result
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of socio-economic changes in society but also the result of political struggle [65,
p. 6], in which the measuresredistributing public goods by the state are a significant
lever while struggling for the voters’ sympathy. In this case, the reduction in costs
associated with the adjustment of social policy gives grounds to take a different
approaches to its definition, as well as to discuss both the fact of the possibility of
curtailing social policy, as well as the limits of such curtailment. It still is due to such
understanding of the welfare state the question of numerous regional (Scandinavian,
Anglo-Saxon, continental, South European, etc.) and national models of the welfare
state, and in fact — social policy arise [20; 19; 4].

The question of what a welfare state means, which is understood as a certain
policy, differs from the approach to the interpretation of the welfare state, which
is based on the social justice principle. Both approaches are equally relevant and
important, but they are not identical. Accordingly, while debating on the growth
or collapse of the possibilities of the welfare state, it should be clarified what we
mean by the welfare state, because studies based on different approaches to defining
this phenomenon give different results that are not correct be compared [28, p. 7].
However, as the concept of welfare state «stretches» there is a need to apply a of a
welfare state multifaceted concept [57].

As a result, it should be noted that there is no a priori optimal definition of the
welfare state. Rather, there is the problem of applying one or another definition of
the welfare state, according to the context in which it is discussed.

Models of social policy of the state. It should be recognized that there is no
single ideal condition of development of the state and society, and hence a single
goal of development is abscent too. Accordingly, the idea of «social quality», which
is embedded in the social nature of mankind (people seek to participate in the social,
economical and cultural life of different communities, in conditions increasing their
well-being and individual potential [7]), according to European scholars, should
be one of the tools in the hands of politicians' to measure social and economical
progress. The normative dimension is used to determine an acceptable level of social
quality in a particular country or region. As for institutional changes and processes,
social quality does not give preference to any particular way of ensuring it.

Discussions around the welfare state are to some extent determined by the
existence of numerous models of social policy implemented by certain countries. It
is quite problematic to establish the affiliation of a particular country to a particular
model of social policy, because the creation of a synchronous typology of the modern
welfare state is a rather complex scientific problem.

! Researchers note that the reduction of socio-economic rights often depends on the specific
configuration of the political system of the state. There are cases when left-wing governments are more
successful than right-wing governments in the policy of such rights reducing [2]. In some countries,
the social partners, in particular trade unions, pensioners’ associations, etc., play an important role
in reforms coordination («social pacts»), which result in a social assistance reduction. In general, it
should be recognized that the question of the preconditions for concluding such «social pacts» the
social partners’ role in this process has been little studied, especially in comparative context [13].
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Esping-Andersen’s typology is still the most popular [20]. Esping-Andersen
presents a typology of 18 Organization of Economic Cooperation and Development
welfare states based upon three principles: decommodification (the extent to
which an individual’s welfare is reliant upon the market, particularly in terms of
pensions, unemployment benefit and sickness insurance), social stratification (the
role of welfare states in maintaining or breaking down social stratification) and the
private — public mix (the relative roles of the state, the family, the voluntary sector
and the market in welfare provision). The operationalization of these principles leads
to the division of welfare states into three ideal regime types: Liberal, Conservative
and Social Democratic [6]. Although this typology has many supporters, but at
the same time it has many opponents [58], in particular these critics increased
the number of variables needed to explain welfare state development, including:
Religion, Institutional veto points, the feminist movement and war. At the beginning
of the XXI century there were also discussions about how correctly to apply this
typologization to the post-socialist countries of Eastern and Southern Europe, as
well as the countries of the Asia-Pacific region?

It should be recognized that in general the problem of the policy of the welfare
state typologization remains insufficiently developed by domestic legal science.
First of all, this is explained by the fact that the welfare state as a political and
legal phenomenon became the subject of researches by domestic authors only in the
late twentieth — early twenty-first century [64]. If a somewhat schematic analysis
of the problem of welfare state policy models classification by Ukrainian authors
at the turn of the XX—XXI centuries can be explained by the acute shortage of
translated foreign literature on these issues, but the subsequent replication of reviews
of only the most well-known foreign approaches to the problem of welfare state
policy typologization is difficult to justify [33; 63]. In recent decades, on the basis
of Esping-Andersen’s classification (which can be considered a classic) many new
classifications have emerged [47; 50] which, in fact, can be considered as attempts
to its further differentiation.

It should be mentioned that no modern country fully corresponds to any of the
models of the welfare state models described in the literature, regardless of which
classification is be used, because:

— state social policy is not constant, but undergoes permanent changes due to
both objective (economical and migration crises, pandemic, etc.)! and subjective
(periodic variability of persons in power and adhere to different values, profess

! The state’s social policy is periodically adjusted according to reducing the role of old social risks of
the standard industrial life cycle (income disruptions due to illness, unemployment, retirement and
other problems) and the emergence of new ones (it is about reducing the role of male breadwinner in
the family, socio-demographic changes have reduced the family’s ability to provide care and support
for its members (there will be a decrease in the part of working population from 61% to 51%), there
are changes in the labor market, there is a significant increase in the number of elderly people (during
2015-2060 there will be an increase in life expectancy among men from 77.6 to 84 years, and for
women — from 83.1 to 89.1) and migrants, etc.) [5].
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different social and political philosophy and implement different economical
programs, political populism in the run-up to the presidential and parliamentary
elections) factors;

— welfare states are not created and do not function in a mode of national
isolation in the future, but are under the constant influence of transnational
economical, political and cultural interdependence [42]; in the context of a regional,
and especially of global economical crisis, it does not matter how effective the policy
of an individual state [67] is, as it was clearly demonstrated by the COVID-19
pandemic.

European Social Model (ESM) or the social dimension of a united Europe.
The selective Europeanization of state functions within the EU has led to a
situation where for a long time not only the idea of extending integration to the
social sphere was not accepted, but also policies were implemented that in some
way hindered the functioning of social statehood in member states. This is due to
the fact that the European Union was and will remain primarily an economical
project. As a result, from the very beginning of integration, there has been a
constitutional asymmetry between policies aimed at ensuring market efficiency
and policies that promote equality and social protection. As a result, welfare
states in the EU were legally and economically constrained by the requirements
of liberalization and competition legislation. European social policy, which was
originally (since the 1970s) subordinated to these requirements (European
Parliament resolution on the White Paper on European social policy: ‘A way
forward for the Union’ (1994) emphasized that the ECM is based on social
market economy [59]), politically complicated the national models of social policy
functioning', which differ not only by levels of economical development, but,
what is more important, by their normatively established social standards and
institutional structures [61, p. 645—648].

The situation began to change after the signing of the Single European Act
(1987) [62], after which the EU’s social policy was recognized as one of the key
instruments of integration, as it was established that the success of the Single
Internal Market depends on the social dimension®. It may be explained by the fact

U As it is well known, eurozone member states have lost the ability to issue money on their own,
devalue or revolve currency, change refinancing rates according to the current economic situation
in the country, and European legal constraints have significantly reduced the ability of national
governments to influence employment and economic growth. Single Internal Market creation, within
which the space of four freedoms operates, in particular freedom of free movement, creates for some
Member States the problem of the influx of migrants and, consequently, an excessive budget burden.
Accordingly, some EU Member States are tempted to influence the influx of migrants by lowering
national social standards. It should also be noted that compliance with the economic criteria for EU
membership, as well as membership in the EU Economic and Monetary Union, creates problems for
the functioning of the welfare state, which are forced to pursue austerity saving policies.

2 It took the EU leadership thirty years to reach the conclusion,which was reached in 1956 by French
Prime Minister Guy Mollet, supported by French industry, that the harmonization of social norms
and fiscal burdens should be a prerequisite for industrial markets intefration.

318 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2020. Bun. 150



Gaydamaka V. A. European social model: a new paradigm of social state development

that the community formed within the European Communities began to represent
itself as a new-type socio-political civilization, based on European democracies,
socially oriented market economy, legal and social state [73, p. 12; 51]. Subsequently,
the introduction and development of the SEA was considered in the context of
political legitimization and institutionalization of the EU as a supranational model
of governance [38, p. 239].

The lack of a clear definition of the European social model' (hereinafter —
ESM) and the theoretical depth of the «social> component in it [75] is due to the
strong attraction of EU economic policy to neoliberalism [15, p. 2]. This explains
why doubts are periodically expressed about the legitimacy of social integration:
its opponents consider the ECM a «challenged ideal» [76], a political rather than
a scientific construction that can only be applied to «old> EU Member States [75,
p. 218].

The first legal definition of the European social model we find in the White
Paper on European social policy: ‘A way forward for the Union’ prepared by the
European Commission in 1994 [21]. This document gives the most abstract vision
of the ESM - it is interpreted through a system of common values of member states,
namely: democracy, personal freedoms, market economics, economical and social
welfare, social cohesion, collective bargaining, high standard of living, social dialogue,
opportunities equality for all, adequate social provision and solidarity with people
in difficult life situations.

Other approaches to defining the European social model can be found in the
literature, emphasizing that the ESM is a transnational phenomenon; a dynamic,
evolving European project is a tool for modernization / adaptation to changing
economic conditions; a tool for unity and the European identity formation; a system
of general views and principles on various social issues and their importance for EU
development; a set of rules and methods of the EU and Member States; disclosure
of its content through the purpose: achieving full employment, adequate social
protection and equality; the potential mechanism of «collective protections» of the
existing architecture of social regulation in the Member States in the face of external
pressure aimed at violating the workers’ right at the national level and others [38;
36; 61; 72].

Clarification of the ESM content and its development in practice is complicated
by the existence within the EU of various national regimes, institutions and social
standards. Nevertheless, in the EU member states, especially in the «old> member
states, there are several common approaches that can be considered their common
achievement (and their implementation in each country may have its own features),
due to which they will differ from social countries from other regions of the world.
Thus, to the common approaches of the ESM some authors include: significant basic
social provision for all citizens, relatively egalitarian income distribution, agreed
wage agreements, etc. [22].

! The ESM is often considered for granted, and therefore does not need to be clarified.
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It should be noted that the process of the European social model forming would
be much easier and faster if the founding fathers of the European Communities in
1956 and the governments of the other five founding states' accepted the proposal
of French Prime Minister Guy Mollet, supported by French industrialists, that
the harmonization of social norms and fiscal burdens should be a prerequisite for
the integration of industrial markets?. We should agree, that in this case, the social
policies of the six founding states, which were variations of the European model of
Bismarck’s social provision, would be much easier to harmonize than substantively
and structurally heterogeneous social policies of fifteen states® when the idea of
ESM implementation emerdged [61, p. 646]. Social standards and the level of social
protection that is acceptable to some countries obviously cannot be provided by
other EU Member States.

In addition, it should be borne in mind that the development of the European
integration process until 1973 exclusively within continental Europe led to a situation
when the social policies of the Member States and the European Communities as a
whole were closely linked to a combined socio-Christian democratic understanding
of the the state’s and the market’s roles in promoting economic growth, full
employment, adequate wages, employment and social protection policy outside the
employment sphere [10], which complicated its reconciling with the British social
policy after its accession.

The fact is that there was a certain symbiosis of capitalism models, systems
of general welfare and industrial relations, primarily determined by national
conditions, social and economic structures, which through their intertwining give
a form of inertia to their development that prevents radical structural changes
during the second half of the twentieth century in the EU. As a result, under the
pressure of globalization there is not destruction, but a gradual hybridization of
national capitalism models, systems of general welfare and production relations
[8, p. 14—15].

! It should be borne in mind that the ability to develop and implement social policy and provide public
services in ways which reflect the socio-economic and cultural interests of society, from the end of the
XIX century was seen as a reflection of the role and social purpose of the state. Accordingly, national
governments zealously protected sovereign powers, which consisted in the right to decide on their
own compromises concerning the requirements of such contradctory values as justice, freedom and
responsibility [10].
The European Coal and Steel Community, as the first step on the path to European integration,
was a kind of experiment in functional integration introduction. Member States agreed to cede their
sovereignty in specific areas of social life by transferring control over them to the supranational level,
as the ECSC’s competence was limited to the coal and steel industries. However, this approach was
rejected in 1956, when integration became a general economic project — the creation of the European
Economic Community.
3 The ideas of neoliberalism and individualism already in the 1970s caused the erosion of the continental
social model, resulting in the following decades in the differences between the social policies of the
EU member states only deepened.

o
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Table 1. Schematic view of five ‘models’ of welfare in the EU up to the 1990s/
early 2000s [10]

Model -
(Examples) Welfare system characteristics
Bismarckian Contributory-based benefits and services, dependant on

(Germany, France) | employment and occupations; emphasis on maintaining income at
vulnerable times (old age, unemployment); emphasis on supporting
families with children.

Influenced by Christian Democratic & social democratic politics,
strong organised economic interests.

Social Democratic | Rights-based benefits and services at high levels; oriented toward
(Sweden, promoting equality and full employment for all; individualised tax/
Denmark) benefits; policies to promote gender equality.

Influenced by dominant Social Democratic politics and organised
economic interests, protestant traditions of individualism

Southern Contributory-based benefits, with mixed contributory/

(Ttaly, Spain) universal services; dualised system offering high benefits to some
occupations, especially public sector, and very little to precariously
employed and low-skilled; strong dependence on families for
financial and social support.

Influenced by: histories of rightist authoritarian rule, deep left/
right political cleavages, and popular but fragmented left parties;
organised but occupationally fragmented economic interests,
especially trade unions.

Liberal Means-tested benefits; low levels of contributory benefits; universal
(UK) services; oriented to safety-net provision.

Influenced by protestant and liberal traditions of state; liberal

and individualist rightist politics; limited social democracy; weak
organisation of economic interests.

Postcommunist Contributory-based benefits, paid at very low levels, with very
(Poland, Czech limited and low-level ‘safety-net’ provision; strong emphasis on
Republic) private (pensions/health) and family (care) provision; support to

families and for gender equality varies.

Influenced by 1990s ‘shock’ transition from state socialist to
liberal political economies; weak organisation of economic interests
except for specific occupations; Christian Democratic and national
conservative elements; relatively strong liberal politics and weak
social democracy (except Czech Republic).
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The successful functioning of the ESM largely depends on the implementation of
the principles of convergence (EU member states” economical and social equalization)
and harmonization of national social protection systems [51, p. 20]. EU enlargement
has led to a conflict between «old» and «new» EU members over competition in
the labor market, which has been much more exacerbated by the migration crisis.
Social dumping of legal migrants from central and western Europe (CWE) countries
and migrants from outside the EU undermines the financial capacity of the welfare
state in the richest member states of the Union. In 2008, the European Parliament
was forced to adopt a special Resolution calling on national governments to work
together to limit social dumping between EU Member States [12].

The European Union has limited legal and institutional capacity to directly
influence on the social policies of the Member States, and especially on those which
are outside the eurozone. The ESM provides for the coordination of the social policy
of the Member States. Avoidance of harmonization of living and working conditions
is determined by the lack of a common vision of ways to bridge the significant gap
between the social standards of the Member States. It is not in the interests of more
developed Member States to set lower standards at EU level' or to recognize their
national standards as pan-European. In the latter case, it will shift the financial
burden on donor countries to bring the social standards of less developed Member
States up to the European level.

Formally, one of the possible ways to deepen social sphere integration could
be a mechanism of «deepened cooperation» (a manifestation of the method of
differentiated integration), in which a group of EU member states with roughly
similar institutions of the welfare state suffering from similar social problems would
move from coordination of its social policy to its social legislation harmonization.
It is cobvious that a joint decision within a homogeneous group of welfare states
is more likely than for all Member States. However, although this mechanism
of cooperation is provided for in the founding treaties, the Member States are
somewhat prejudiced against it and are in no hurry to use it.

It should be noted that the European social model is a phenomenon that is
sensitive to both external (financial crisis (2008), Brexit) and internal (migration
crisis (2015), pandemic COVID-19 (2020)) challenges, and therefore it is in the
process of continuous improvement [1; 32]. As evidenced by the joint proclamation
by the European Parliament, the Council and the EU Commission in November 2017
of the European Pillar of Social Rights, which is aimed at helping the EU and its
Member States to respond more effectively to current and future social challenges,
to restore the confidence of Union citizens [71].

! For example, the social policy models of Denmark and the Netherlands are more advanced than in
most EU Member States, at least in the field of labor law. However, the flexibility of EU social policy
since the early 2000s does not mean that the Danish or Dutch approaches have been adopted by the
rest of the Member States. Moreover, as a result of such flexibility, standard employment contracts
have deteriorated in some Member States, with the result that they guarantee fewer social rights and
provide less protection for employment [27, p. 682].
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The welfare state crisis in an innovative economics conditions. A natural
consequence of globalization development is the intensification of economical
competition. As a consequence, national governments and the EU as a whole are
forced to make significant efforts to build and develop an innovative economics as a
prerequisite for ensuring the global competitiveness of the united European economics
[77]. Scientists and politicians have developed the concept of «competition state» [24]
or «Schumpeterian workfare state» [39; 54] in the late XX — early XXI century, which
were considered in the context of the evolution of the welfare state. «Competition
state» was a kind of combination of prosperity and competitiveness ideas, inherent
for the Scandinavian models of the state. The transition to a «competition state»
could be accompanied by a radical change of old institutions and filling them
with new functions, as well as without such changes (welfare state institutions are
modified to serve as a «competition state»), as it was in Denmark, Finland, Iceland,
Norway and Sweden. But no matter how this transition took place, «competition
state» was not a variation of «welfare state» and was not even associated with a
national sovereign state. While the welfare state fosters a sense of national identity,
solidarity through a policy of cultural and ethnic homogenization, and the forced
assimilation of minorities, the “competition state” is indifferent to identity, it is based
on pragmatic unification, and encourages social, cultural, and ethnic diversity as a
production resource. The content of the «competition state» is being revealed through
the institutional improvement of the global mechanism of business distribution, the
neoliberal reforms implementation [24].

The concept of innovative economics is a certain way a logical continuation
of the idea of «competition state». It should be noted that most politicians and
scientists are not fully aware of the consequences of implementing the ambitious
goals of the Europe 2020 Strategy [14], in particular the development of the
EU as an «innovation unions». Today, researches in the areas of innovation and
prosperity are mostly developed autonomously, as it is believed that they are
not interconnected. In fact, although the factors connected with the innovative
economics and the welfare state usually operate at different levels, they are still
interdependent [23].

There is no unanimity among scholars in assessing how social security programs
will affect the functioning of the innovative economy and vice versa. While some
authors emphasize the negative effects of social security programs on economic
growth [18], others argue that increased spending on social needs may play a hidden
role in fostering innovations and economic growth (yes, it is believed that happy
people are more open to new ideas, and therefore have a better chance to make
creative cognitive choices) [44]. However, most such studies were conducted in the
late XX — early XXI century. There are almost no modern studies of the interaction
between the welfare state and the innovative economy.

Among those authors who still touch on this problem, there is an assumption
that the welfare state is in crisis in an innovative economics conditions. The
“explosion” of new technologies in the field of artificial intelligence, robotics, digital
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technologies and biotechnology, etc., will inevitably lead to the replacement of low
and medium skilled workers by machines driven by a much smaller number of highly
skilled workers. Thus, there is a danger that a side effect of the development of an
innovative economics will be an unprecedented level of unemployment (few jobs
are protected from technological innovation) and social inequality, which will pose
a real threat of broad and acute social and political conflict that will undermine
not only social but and the democratic and legal state grounds (individuals begin
to be perceived mainly as consumers, rather than as citizens who have the right to
influence on the political process [56, p. 416]).

The question arises, is there any alternative to the opposition of the innovative
economics and the welfare state? Thus, an example of the possibility of their interests
reconciling demonstrates the «northern» model, in particular the Finnish one (model
of «productive welfare»), as its national subspecies, in which the emphasis shifts
from traditional social protection measures to social investment direction, which
contribute to economic competitiveness increasing [35, p. 34]. The construction of an
information society in which special emphasis is placed on increasing competitiveness
and on an innovative economics has become a political meta-object of Finland’s
national development strategy at the beginning of the XXI century [56]. In the
Finnish model, there is a desire to combine technological and economical success
with social justice and equality - it is still the approach that has become the key
to the «Finnish miracle»> [9]. One of the main axioms of this model is the thesis
according to which social policy should be subordinated to the needs of economical
policy. As a result, government spending may increase within the limits of economic
growth. At the same time, the growth of expenditures on social programs should
not pose a threat to the competitiveness of the national economics, in particular its
export component. As a result, the part of government spending in GDP remains
lower than in other welfare states belonging to the «northerns model, and always
involves a narrowing of social functions in an economic downturn or crisis [45].

According to Manuel Castells and Pekka Himanen, Finland has succeeded in
creating a «virtuous cycle» of information society and an inclusive welfare state: the
informational society and the inclusive welfare state do not exclude but support each
other and can develop simultaneously: economical growth provides opportunities to
finance social services and the welfare state, promotes the emergence of educated
people, skilled labor and social protection, which in its turn is a prerequisite for
further innovation and growth of the innovative economics [55; 56, p. 401]. It is
clear that this model does not remove all the contradictions, but demonstrates the
alternative development way of the welfare state in the XXI century.

Postcoronavirus world: what future awaits the welfare state? The COVID-
19 pandemic has already been compared to the fall of the Berlin Wall in terms
of its impact on national, regional and global processes. Rejection of established
models of life, social isolation and the principle of solidarity rejection, rapid growth
of unemployment and underemployment, resulting in growing poverty and social
inequality, transformation of society structure, which, in its turn, undermines the
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stability of a democratic, social, legal state; destruction of global and regional
markets; detection of lack of governments’ and international organizations’
competence — these and many other consequences will lead to political and socio-
economic changes of varying severity and complexity, the course of which today
is even difficult to predict. The COVID-19 pandemic proved the inconsistency of
neoliberal ideology with the requirements of the time, changed the balance between
the market and the state in favor of the latter, provoked a new wave of nationalism,
which is especially dangerous for the European integration process.

The EU’s main contribution to overcoming the effects of the COVID-19
pandemic has been:

— adoption by the European Commission of the Temporary Framework [66],
which allows Member States to use the full flexibility provided by state aid rules to
support the economy in the context of the COVID-19 outbreak;

— “Coronavirus Response Investment Initiative” implementation [16] , which
involves raising up to € 37 billion to support national health systems, SMEs, labor
markets and other vulnerable parts of the economics;

— adoption of a temporary initiative Support mitigating Unemployment Risks
in Emergency [70], aimed at protecting jobs and workers affected by the COVID-19
outbreak;

— creation of a strategic reserve of medical equipment to help EU countries in
the context of the COVID-19 pandemic [17].

However, the main burden of fighting the coronavirus has fallen on national
governments, which are taking emergency measures to overcome the crisis. The
European Union has shown helplessness in preventing and overcoming national
selfishness. It turned out that the supranational level of power represented by the
EU is not suitable for combating a pandemic: it does not have the authority to
coordinate national health systems, to impose a state of emergency, to block cities,
to close educational institutions and to perform other necessary steps, as well as not
empowered to close borders between Member States (border control was restored
by 12 of the 26 Schengen member states). All these and many other necessary steps
are being taken by national governments. It is highly likely that governments may be
tempted to retain the powers acquired during the pandemic when the crisis is over.

Although the vast majority of experts discuss the economic and political
consequences of a pandemic, the social consequences will be no less significant, they,
according to some authors, will significantly strengthen the role of the welfare state
(the constitutional principle of the welfare state society aquires high significance
in crisis conditions because its adherence contributes to society stabilization and
mitigation of negative consequences for people), revision of its models, the content of
social policy, as decades of neoliberal politics have led to unequality in social services
provision, in social protection and employment system, in food security. The health
sector is clearly undergoing the greatest changes (in some developed countries there
was no basic health infrastructure for the treatment of the seriously ill [48]), as a
result of which the European Union together with other countries of the region will
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be forced to revise “Health 2020: a European policy framework supporting action
across government and society for health and well-being” [31] (2012) and “Health
2020. A European policy framework and strategy for the 21st century” [30] (2013).

Conclusion. European integration, the natural result of which the European
Union was, contributes to the enrichment and filling the concept of «welfare
state» with new content. The European Union, in the legal nature of which the
supranational component is strongly reflected, seeks to preserve the so-called
European traditions and to preserve the civilizational values that have been
formed within Western Europe over the centuries. At the same time, the European
integration course has created a fundamental asymmetry between the policy aimed
at establishing and effective functioning of the free market and the policy that
embodies the welfare state values. At the level of Member States, both types of
policy, after the constitutional consolidation of the principle of the welfare state,
are in political competition at the same level — the constitutional one. At EU level,
these two types of policy have become asymmetric, as the Union’s economic policy
has been rapidly Europeanized, while policy within welfare state has long remained
the prerogative of national governments. As a result, the welfare state has been
«constitutionally» limited by the primacy of European law norms, the priority of
which is to ensure economic integration, the Single Market, Economic and Monetary
Union functioning, and significantly limiting its financial capabilities. This situation
has necessitated the Europeanization of social policy, a manifestation of which is the
European social model adoption. The development of the ESM is a European project,
as well as a tool to ensure the unity of Europeans, as well as a mean of further
legitimizing the European institutions of power. However, the ESM development
is politically hampered by the diversity of national social policy models in practice.

The European Union uses the open method of coordination in the process of its
social policy developing and implementing. The mentioned method contributes to
the common goals and indicators promotion, by usage of comparative assessments
of the effectiveness of national social policies. At the same time, it leaves it to the
Member States to choose effective policies at national level.
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EBponeiickas conuagbHas MO/eJib: HOBasi Hapa/JiIirMa Pa3BUTUS COIIMAJIBHOTO rOCYapCcTBa

Couuanvioe 20cydapcmeo s6Asemcs: 00HUM U3 KIHOUEEHIX NPUHUUNOE KOHCMUMYUUOHHOZ0 CMPOSL
cospemenovix 2ocydapcme. Xoms. npobiemMamura COUUaIbHOU 20CYO0apcmeeHHocmi 6vlia npedmMemom
MHOZUX MEAHCOUCUUNTUHAPHBIX UCCLe008aHUTL, 01 00 CUX NOP OCMACMCA AKMYALILHOL U BbI3LIBAEM ONICU-
GlIeHHbIe HayuHble QUCKYCCUU KAK 8 CLe0Cmaue nepuoouueckozo nepecmompa napaduem passumus 2ocy-
dapcmea Kax makogozo, max u 6 Pesyibmame CMPeMUmenviozo passumus npoueccos 2100aiusauuu
U PezuoHaIvLHOl unmezpayuu. Ynaook COuUaibiozo 20cyoapcmea npedpexaii neoonoxkpamio. B amot
C8AA3U Cledyem OmMemums, Ymo 8 npoyecce 00CYICOeHUs. COCMOSIHUSL PA3GUMUSL COUUAILHOZ0 20CY0ap-
cmea ciedyem omauuamy KpUsUCHvle MUgvl 0m KPUSUCHbIX PeAUl, GbLAGLAMb BO3MOJNCHBIE MPACKMOPUL
ee paseumusl.

Cmamovs npuseana o6pamumy 6HUMANHUE UCCICO0BAMENCI HA MPAHCHOPMAUUIO NPOUECCA DYHKUUO-
HUPOBAHUS COUUANLHOZO 20CYIAPCNEA 8 YCLOBUSX e6PONelicKoll unmezpayuu. Hecomnernnvim sensemcs
mom axm, umo sxonomuxu zocydapcms-unenos EC na cez00ns noumu 6ululiu u3-nod KOHMPOJs
HAUUOHATLHBIX NPABUMETLCTNG, 0204 KAK COUUALLHbIE NOCICOCMBUSL 9M020 Npouecca — bespadomuua,
MUZPaUUS — OCMAIOMC NPEOMEMOM NPABOBO20 PEZYIUPOBANHUSL HAUUOHAILHLIY Npasumen»cms. Buecme
C OmeuecmeeHHbIMU U 3aPYOeHCHHIMU UCCICO0BAMENAMU ABMOPLL NOOHUMATOM AKMYALbHBLE BONPOCHL:
npusedem au K USMEHeHUAM Ul 0ajice ommene HayUoHaIbHbIX MOOeNel COUUATLHO NOJUMUKY C030a-
nue Eeponetickotl couuanvioti mooeau? Sleisemes au coyuarvras noiumuxka npuopumemon Eeponeiic-
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xozo Cor03a u HACKOILKO OHA 3asucum om 3KoHoMuyeckozo cocmosanus EC? zmensiomes au ¢pynxyuu
COUUATBIHO20 20CYOapcmea 8 Ycaosusx uierncmea cmpanvt ¢ Esponetickom Coroze? Coxpansiem au c60il
cyeepenumem zocyoapcmaso, deaezupys EC peanusauuio ceoux xmouesvix gynxyuil? Kaxue nociedcmeus
015t unousud08 umMeem usMeHeHue Napaduemovl COUUALLHOZO 20CYOaAPCMBA 8 YCIO0BUSX UHHOBAUUOHHOU
IKOHOMUKU?
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neficKasi MHTEerpalus; CyBepPEHUTeT.
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EUROPEAN UNION DISABILITY POLICY:
SUPRANATIONAL LEVEL OF LEGAL REGULATION

In the modern European Union, disability policy (which was paid extremely little attention in the
Jframework of traditional social policy in the late twentieth century) became one of the priorities of legal
regulation. Today, this area of social policy includes not only social protection and integration in the labor
market, but also takes care of the problem of ensuring equal rights and non-discrimination. In the context
of this evolution, the article examines these questions: what is the legal nature of the European Union?
What impact does the emergence of a supranational level of legal regulation have on disability policy?
How does the international law and European legal regulation in the field of disability relate? How has
the terminology changed in the regulations of the international, regional and national levels? How has EU
disability policy evolved and what factors influenced on it? The article presents the results of a systematic
analysis of EU regulations on disability policy, covering the period from 1951 to 2020.

Keywords: persons with disabilities; disability rights; Equal Rights; social model; European
Union; Social Policy; competence; Convention on the Rights of Persons with Disabilities
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IMomituka €sponeiicbkoro Colo3dy y cdepi iHBaIiIHOCTI: HAaJIHA[IOHAJIBHUI PiBEHb IPABOBOTIO
peryJioBaHHs

Y cyuacnomy Esponeticoxomy Corosi norimuxa 6 cepi ineanionocmi, sxii nanpuxinyi XX cm.
NPUOILANIOC HAOZBUUATIHO MAILO YBAZU 68 PAMKAX MPAOUUIIHOT COUIANLHOT NOLTMUKU, CMALA 00HUM
i3 npiopumemie npasosozo pezyniosannus. Cvo200HT Yell HANPSIM COUIANLHOT NOLIMUKU  BKIIOUAE He
MILLKU COUIATLIULL 3aXUCT. MA THMeZPayiio Ha PunKy npayi, aie i onikyemocs npobiemoio 3abes-
neuenns: pisnocmi npas ma neduckpuminauiin. Y xouwmexcmi makoi egomouii y cmammi 0ocaio-
AHCYOMBCL NUMAnnsS npagosoi npupoou eniusy €eponeiicvkozo Co03Yy HA NONIMUKY THEAIIOHOCMI
n0s6U HAOHAUIOHANLHOZO PIBHSL NPABOBOZO PE2YNI08AHHS, CNIBBIOHOUEHHS MINCHAPOOHO-NPABOBOZO
i 3a2a1H0EBPONCIUCHKO20 PIBHS NPABOGOZO PE2YAI06anis Yy chepi inearionocmi, 3minu mepminoiozii
HOPMAMUBHO-NPABCOBUX AKMIE MIJNCHAPOOHO-NPABOBO20, PEZIOHALIO020 | HAUIONALLILOZ0 PiBHIE, e60-
mouionyeannus paxmopie norimuxu €C wodo insarionocmi. Y cmammi npedcmagieno pesyivmamu
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cucmemiozo ananisy nopmamusnux doxymenmic €C wodo norimuxu y cepi inearionocmi, ki 0xo-
naoromov nepiod 3 1951 no 2020 pix.

Kio4osi ciioBa: 0cobu 3 iHBasIi HICTIO; TpaBa 0cib 3 iHBaliAHICTIO; PiBHI IIpaBa; colliajabHa MOJIE/Ib;
€sponeiiceknii Coios; conianbHa MogiTHKa; KoMneTenis; Konpenmis nmpo mpasa oci6 3 imBamigHicTio.

Problem setting. European integration is one of the most significant features of
the second half of the XX century. The European Union embodies a new stage in the
development of mankind: the creation of a new type of international organization, in
the legal nature of which there is a powerful supranational component. Integration
structures based on international treaties (reflecting a common system of values
and focus on common interests, guarantying the rule of law and equality of all
member states) were able to unite states to achieve political goals (peace, security
and prosperity in Europe, the establishment of the principles of democracy and the
rule of law, the formation of a European identity, etc.) through effective economic
cooperation for the first time in the history of the continent. However, since
European integration was and remains primarily an economic project, there has
long been a selective Europeanization of the basic functions of the state. As a
result, human rights protection and social policy have long been on the periphery
of EU policy. Recognizing the lack of democracy and the fact that EU social policy
should be one of the key instruments of integration, as the success of the Single
Internal Market depends on the social dimension [81], has changed the situation:
the European Union is gradually taking care of human and citizen rights. This is
evidenced by the introduction of the European social model, the adoption of the
Community Charter of the Fundamental Social Rights of Workers (1989) and
the Charter of Fundamental Rights of the European Union (2000). However, the
general trend towards EU democratization does not mean that this process has
equally affected all categories of people: for instance, people with disabilities, who
are a significant part of all societies around the world, face many social barriers
which are severely limiting their rights and freedoms and hinder their lives’ quality
improvement. This necessitates a scientific justification for the relevant changes in
the European Union’s policy towards this category of persons.

Analysis of recent research and publications. Scholars’ attention to the issue
of people with disabilities has been permanently growing since the 1970s. However,
scientific works devoted to the legal regulation of this category of persons lives are
still an absolute minority. Most of them are devoted to the evolution of the legal
status of persons with disabilities, their legal capacity, analysis of the problems of
their individual rights ensuring (especially the right to education and work), content
analysis of the Convention on the Rights of Persons with Disabilities and experience
in determining the legal status of persons with disabilities in individual countries [3].
At the same time, there is a shortage of legal researches on disability issues both at
the EU level [24] and among domestic researchers [59; 64; 65]. Analysis of scientific
publications shows that, despite the growing number of extremely interesting works,
the degree of study of the problem of legal regulation of the rights of persons with
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disabilities in the EU by both foreign and domestic authors could not be considered
sufficient and it requires further research.

Statement of the article objective. The purpose of the scientific article is a
scientific-theoretical study of the principles of legal regulation of the rights and
freedoms of persons with disabilities provision in the European Union, revealing
its ratio with international and national legal approaches of member states to this
problem.

Presentation of the main body of the article. The attitude of the state and
society towards people with disabilities has been extremely negative for most
of history. Our distant ancestors believed in the demonic nature of diseases and
pathologies, which was widely reflected in the folklore and traditions of many
peoples. Eugenistic ideas were practiced long before the emergence of the relevant
scientific terms. The concept of the ideal citizen prevailed in ancient times.
Accordingly, children who did not conform to the patterns of biological normalcy
from childhood, which allowed a person to effectively perform his/her social function,
were forcibly deprived of life. In this case, infanticide was justified by both religious
and legal considerations (for example, Table IV of the Law of the Twelve Tables
provided for the murder of children, who are characterized by exceptional ugliness
[60]).

In the Middle Ages, people with disabilities continued to suffer from the curse
of the deities. Such people were left at best in church hospices, they were doomed
to beg, to be clowns.

In the late XIX — early XX centuries in North America and Europe, the idea
of a eugenic state policy that included forced sterilization and deprivation of life of
people with disabilities (“social losers”), which was implemented by some states in
the United States! and Germany?, became widespread. Unfortunately, it should be
noted that the problem of forced sterilization of women with disabilities in Europe
still remains unresolved?.

"In 1926, 23 states had involuntary sterilization laws motivated primarily by eugenic ideas.
A legislative ban on the sterilization of “social losers” began in 1907 in Indiana [49; 58].

2 In Germany, forced sterilization began in the Weimar Republic under a law that encouraged the
sterilization of “unfit” patients. On July 14, 1933, the «Law for the Prevention of Genetically
Diseased Offspring» required the compulsory sterilization of people with any of the diseases listed
in the law. Decisions regarding sterilization were then made by «Hereditary Health Courts», which
consisted of a 3-person panel. Two panel members were physicians. 360,000-375,000 people were
forcibly sterilized in 1933-1939 [50; 62; 51].

3 The EU Charter of Fundamental Rights provides for the prohibition of eugenic Practices (Article
3). The UN Convention on the Rights of Persons with Disabilities (CRPD) underlines everyone’s
right to make decisions for themselves, rather than have them made by anyone else. In 2015, the
Committee on the Rights of Persons with Disabilities prepared Concluding observations on the initial
report of the European Union. In this observations, the Committee expressed concern that persons
with disabilities are exposed to involuntary treatment, including forced sterilization and abortion,
in the European Union member States (para. 46) [13]. In July 2017, a high-level publication by the
Office of the United Nations (UN) High Commissioner for Human Rights urged UN member states
to repeal all legislation that allows forced sterilisation, forced abortion, and forced contraception to
be carried out [48].
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The situation began to change after the Second World War with the
establishment of the principles of a democratic, social, legal state as key principles
of the constitutional order in Western Europe. The medical model of disability is
being implemented. Due to the dependence of this category of people on the will of
family, doctors and society, who didn’t fully take into account their interests or did
not take them into account at all, the possibility of their integration into public life
was virtually ruled out [53].

The awareness that people with disabilities can be beneficial to society, but that
they need rehabilitation measures, in which the state must be involved, was gradual.
The problem of disability is a political problem and therefore requires social action
and collective responsibility. Society and the state must take certain steps to ensure
the participation of persons with disabilities in all spheres of life of society (social
model). In this regard, the recognition by the World Health Organization (WHO)
of the fact that disability is not an attribute of the individual, but a complex set
of conditions, a lot of which are created by the social environment, is of a high
importance [8, p. 22].

Persons with disabilities have the right to full social integration, but they are
not given the opportunity. The prejudice and victimization were among the most
important factors in their persistent exclusion from society and labor markets. That
is why tacking invisibility of people with disabilities in society was a priority for
civil society institutions of the European Communities/European Union.

Mark Priestley notes that in the late XX — early XXI centuries there was a
situation when the most significant policy catalysts in the field of legal regulation
of persons with disabilities were at the global level while the most significant
implementation constraints were at the national level [72, p. 61].

Since the 1970s, international and European movements of persons with
disabilities have initiated political discussions! at the global and regional levels,
which have eventually led to a gradual change in perceptions of persons with
disabilities, their rights, full participation and the removal of structural barriers to
inclusion [72]. It is still from the 1970s that the concept of human rights for persons
with disabilities is embodied in two international documents: Declaration on the
Rights of Mentally Retarded Persons [26] and Declaration on the Rights of Disabled
Persons (1975) [25].

Unlike the Council of Europe, which adopted the Council of Europe’s Convention on the Prevention
and Combating of Violence against Women and Domestic Violence, European Union law does not
contain rules aimed at protecting women with disabilities from forced sterilization [41].

! In particular, the question was discussed, should people with disabilities be considered as subjects
and not as objects? An analysis of the issue in “Human Rights and Disability” prepared by a group
of experts for the UN states that the disability rights debate is not so much about the enjoyment
of specific rights as it is about ensuring the equal effective enjoyment of all human rights, without
discrimination, by people with disabilities. The non-discrimination principle helps make human
rights in general relevant in the specific context of disability, just as it does in the contexts of age,

gender and children [55].
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The awareness that disability and mental illness are two separate policy areas
(“two policies and two philosophies”) has been quite difficult at both the national
and international levels [54; 34]. Today, the term “mentally retarded”, which was
used in the 1971 Declaration, is not used because it does not correspond to the
modern understanding of disability.

Joanna Nowak-Michalska and a number of other authors point out that it is
still with regard to the category of persons with disabilities, the legal regulation of
ensuring their rights and freedoms at both the international and national levels is
constantly faced with a terminological problem. People with disabilities are always
more sensitive to the rules of legal technique that apply to them. Some terms, which
is used in legal acts, are perceived by them as offensive or stigmatizing are rejected
in favor of more neutral and inclusive ones. But over time, such new terms cease
to serve their purpose (for example, due to the abandonment of the medical model
of perception of people with disabilities in favor of social model), resulting in the
need to find new words (objective and neutral) for defining this phenomenon [67;
5, p. 460; 22, p. 53]. Thus, in Eastern Europe, in particular in Ukraine and Poland,
during the XVT — first half of XX century the term “kasika” was used in regulations
(from the Turkish “kalik” — defective) [37; 27]. In other European countries, you
could find other variations (for example, “abnormal”). In the XX century the term
“cripple”, because it had an obviously negative and offensive connotation was
replaced by “persons with incomplete ability to work” (but the use of the adjective
“incomplete” caused a negative reaction) or “abnormal” or “subnormal”, and later —
by “disabled person”. Beginning from the 1990s, the noun “disabled” (according to
the medical model, was interpreted as weak, feeble, defective, with developmental
disabilities') was gradually replaced by the postmodified noun “disabled persons”
or “persons with disabilities”. It is obvious that the evolution of terminology was
conditioned by socio-political changes, first of all by the intensification of social
movements for the rights of persons with disabilities and the change of perceptions
of such persons.

In 1976, the UN General Assembly, recognizing the need to promote the
socialization of people with disabilities, proclaimed the 1981 International Year
of Disabled Persons and called for an action plan development at the national,
regional and international levels, with an emphasis on equalization of opportunities,
rehabilitation and prevention of disabilities. An outcome of the International
Year of Disabled Persons was the formulation of the World Program of Action
concerning Disabled Persons adopted by the UN General Assembly (1982). To
implement the tasks of the World Program the General Assembly proclaimed
1983-1992 the United Nations Decade of Disabled Persons. The main result of
the Decade of Disabled Persons was the adoption of the Standard Rules on the

! In V.I. Dahl encyclopedic dictionary, the term “invalid” (from French) was interpreted as a person
who did one’s military service, an honored soldier, incapable of further service due to injury, old age
[23].

2 For example, it is biased to refer to someone as «blind»; one must say instead, «a person who is
blind», «a person who uses a wheelchair» instead of «wheelchair bound» [82, p. 103, 251; 5].
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Equalization of Opportunities for Persons with Disabilities by the General Assembly
on 20 December 1993 (resolution 48/96 annex) [78]. The Rules serve as a guidance
for policy-making, taking action to remove obstacles and creating equal opportunity
for persons with disabilities in society and development.

It is difficult to deny the fact that the process of ensuring that people with
disabilities enjoy their human rights is slow and uneven. Non-discrimination, and
the equal effective enjoyment of all human rights by people with disabilities, are
therefore the dominant theme of the long-overdue reform in the way disability and
the disabled are viewed throughout the world [55, P.1]. The Vienna Declaration
and Programme of Action, adopted by the World Conference on Human Rights
(1993) were of a high significance for persons’ with disabilities rights provision
at international law level. It emphasized that all human rights and fundamental
freedoms are universal and thus unreservedly include persons with disabilities. Any
direct discrimination or other negative discriminatory treatment of a disabled person
is therefore a violation of his or her rights [87].

A turning point in the approach to disability was the adoption of the UN
Convention on the Rights of Persons with Disabilities [57] and its Optional Protocol
[85] on 13 December 2006, which entered into force in 2008. The Convention
directly refers to the values promoted by the social model of disability, and uses
the term “person with a disability”. It is stated that disability is not a defining
characteristic in determining a person’s personality, but is only one of the many
features that characterize it.

Adopted in the late XX — early XXI century decisions and documents show
that the international community encouraged national and international protection
of the rights of persons with disabilities.

Formation of legal regulation of persons with disabilities status in the EU.
Coverage of the problem of human rights in the EU in most scientific sources
devoted to European integration is characterized by a certain incompleteness and
somewhat distorted ideas about the evolution of legal regulation in this sphere, as it
was indicated by Gr6inne de Borca. Most authors ignore the brief but intense period
in 1951-1954 (work on the draft European Political Community Treaty) when the
question of human rights protection was prominent on the agenda of the European
integration process and deliberately fail to explain the disappearance from the
agenda of the new European Communities in 1957 [4]. The purpose of this article
is not to cover the causes of this situation. However, it should be noted that at the
initial stage of work on the draft European Political Community Treaty protection
of fundamental freedoms within the new Community was to be one of its central
aims [36; 9]. At the same time only the Member States and not the Community
institutions were to be specifically placed under an obligation to respect human
rights, as the role of the Community was envisaged as a kind of strong-arm back-stop
in the event of a serious failure on the part of a member state in protecting human
rights and fundamental freedoms. The vision of human rights issues in the final draft
of the European Political Community Treaty was somewhat different [4; 60]:
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— protection of human rights within the Member States was explicitly declared
to be one of the aims of the Community (Article 2 of the EPC Treaty);

— Community was given the power to make proposals to further the aims Article
2 (Article 55 EPC);

— guaranteeing the protection of human rights and fundamental freedoms
provided for in Article 3 has been recognized as one of the criteria for acquisition
for the Member States of the Council of Europe and for any other European State
(Article 116 of the draft EPC Treaty);

— Community could conclude association agreements «with such third States
as guarantee the protection of human rights and fundamental freedoms mentioned
in Article 3».

The failure to ratify the Treaty on the European Defense Community resulted
in the suspension of work on the draft European Political Community Treaty.

The project of European political integration in the field of human rights,
which has been implemented since the entry into force of the Treaty on European
Union (1992), is less ambitious'. It is connected with the desire of Member States
to minimize their human rights obligations. It should therefore be acknowledged
that if the draft European Political Community Treaty had entered into force in
the 1950s, EU policy on human rights, and in particular the rights of persons with
disabilities, would have been developed at a different pace and would have had a
different content.

Human rights were not considered as a key element of the EU constitutional
framework for a long time. Grainne de Burca considers that the silence of the
founding Treaties on the subject is explained on the basis that human rights concerns
were unrelated to the project of economic integration [4, p.649].

It should be noted that for a long time the founding Treaties contained no
explicit reference to disability, and therefore no disability-specific competence existed
[89]. That is, in fact, it was about the “invisibility of disabled people” within the EU
treaty system. Legal regulation of a range of issues related to the rights of persons
with disabilities was the responsibility of national governments?. Mentions of the
rights of persons with disabilities, as well as the relevant responsibilities of the state
are contained in the constitutions of Greece (Article 21, paragraph 2), Spain (Article

"In 1974-1996, the European Communities / European Union implemented four multi-year
programs, which were mainly focused on the information exchange and best practices: 1) the initial
action program for the vocational rehabilitation of persons with disabilities (1974—1979); 2) the first
program of action on social integration of people with disabilities (1983—1988); 3) EMP-HELIOS
1 — Second Community action programme (EEC) for disabled people (HELIOS) (1988-1991);
4) EMP-HELIOS 2 — Third Community action programme (EEC) for disabled people (HELIOS
1T (1993-1996) [20; 21; 39; 40].

2 Council Recommendation 86/379 / EEC (1986) became the first soft law instrument to deal directly
with disability issues. It recommended to Member States «to take all appropriate measures to promote
fair opportunities for disabled people in the field of employment and vocational training, including
initial training and employment as well as rehabilitation and resettlement» and «to intensify and
re-examine their policies to help disabled people, where appropriate after consulting disabled people’s
organizations and both sides of industry» [18].
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49), Ttaly (Article 38 §§ 1 and 3), Portugal (Article 71) and France (preamble).
However, governments have been reluctant to implement the European Community’s
recommendations for concrete changes in disability policy. The development of a
unified European approach to this issue is complicated by the existence of different
models of the welfare state, some of which adhered to the paternalistic model
of social protection, according to which people with disabilities are perceived as
“objects” of charity, drug treatment and social protection. Such models are based on
the paradigm of inability of a person to control himself, which accordingly requires
the constant help of a third person, which determines the direction of his life [53,
p.1041]. This paradigm does not correspond to the general principles of European
integration, and therefore causes additional difficulties. The Amsterdam Treaty has
played an important role in the legal regulation of issues related with guaranteeing
the rights of persons with disabilities. First of all, it contained a general article on
non-discrimination (Article 13), which also covered persons with disabilities [52].
Thus, the existence of the problem of discrimination on the grounds of disability was
directly acknowledged. The Declaration concerning persons with a disability was
also added to the Treaty, from the text of which it followed that the Community
institutions must take into account the needs of persons with a disability when
adopting measures under the former Art. 95 EC to approximate Member States’
legislation.

However, since Art. 13 was of a programmatic nature (requiring the Community
to take further steps to take the necessary measures to combat discrimination against
persons with disabilities), it did not give rights directly to stakeholders and therefore
its positive effect was limited. In order to implement measures aimed at ensuring
the rights of persons with disabilities by the European Community, a number of
procedural barriers had to be overcome, namely: the question on adoption of a certain
measure or even a legislative act had to be initiated by the European Commission;
later the EU Council should have consultation with the EU Parliament and make
a decision unanimously'. On the basis of Art. 13 was adopted by Council Directive
2000/78/EC (establishing a general framework for equal treatment in employment
and occupation). This Directive implements the principle of equal treatment in the
area of employment and prohibits discrimination on various grounds, including
disability [17]. In addition, a number of directives and regulations were adopted in
the early 2000s [29; 30; 31; 32; 33; 75; 76], which affected the rights of persons with
disabilities, as well as optional acts, including the Council Resolution on promoting
the employment and social integration of persons with disabilities (2003) [19].

Despite the fact that persons with disabilities remain dissatisfied with the
approach to solving the problem of discrimination against themselves comparing to
the norms of the TEU, which deal with combating discrimination on the grounds of

"It was a rather difficult task, as despite the traditional support by the European Parliament for
human rights issues, the final decision was taken by the Council. There was a lack of consensus
among Member States on the need for mandatory Community action to combat discrimination
against persons with disabilities at the end of the XX century.
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nationality or gender (the latter norms had direct effect), progress was made in the
late XX and early XXI centuries on the issue of legal regulation by Member States
to ensure the rights of persons with disabilities was obvious [91, p. 15].

The debate over disability models, which began in the EU in the 1970s, was
important for adjusting EU policy. Some authors have noted that within the medical
model, disability, like racism or sexism, is discrimination and social oppression. Once
social barriers to the reintegration of people with physical impairments are removed,
the disability itself is eliminated. While its supporters, on the contrary, believe that
the Social Model of Disability down-play the role of biological and mental conditions
in the lives of disabled people [2, p. 441-443]. In the end, the supporters of the
Social Model of Disability won, whose approach to disability is reflected today in
international legal acts, as well as in EU documents.

The Community Charter of Fundamental Social Rights for Workers (1989)
contained a provision according to which:

— Any discrimination based on any ground such as... disability... shall be
prohibited (Article 21);

— All disabled persons, whatever the origin and nature of their disablement,
must be entitled to additional concrete measures aimed at improving their social
and professional integration. These measures must concern, in particular, according
to the capacities of the beneficiaries, vocational training, ergonomics, accessibility,
mobility, means of transport and housing (Article 26) [83].

However, the Charter protected the rights of persons with disabilities only
as employees and the protection of violated rights in court remained open [35,
p. 664—665].

The Charter of Fundamental Rights of the European Union (2000) provided
that “The Union recognizes and respects the right of persons with disabilities to
benefit from measures designed to ensure their independence, social and occupational
integration and participation in the life of the community” (Article 26) [7]. However,
before the Lisbon Treaty, when it acquired the same legal force as the Founding
Treaties, it was of a political nature. Accordingly, socio-economic rights were
seen as ideological and political, not legal. The Charter provided for neither the
establishment of new powers or tasks, nor their change, either for the Member
States or for the Community/Union. As a result, each Member State had to decide
independently on the legal exercise of the rights enshrined in the Charter [45,
p. 29-30, 92-93, 95]. Only after the entry into force by the Lisbon Treaty all EU
institutions and bodies should respect the rights enshrined in the Charter when
drafting EU law and policy, and the Member States while implementing Union
legislation.

The most important legal development in 2000 was the adoption of the
Council Directive 2000/78/EC of 27 November 2000 establishing a general
framework for equal treatment in employment and occupation, which prohibits
discrimination in employment on the grounds of disability and requires the provision
of reasonable accommodation for people with disabilities [17].

340 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2020. Bun. 150



Maidanik S. V. European Union Disability Policy: supranational level of legal regulation

The EU acceded to the UN Convention on the Rights of Persons with
Disabilities (hereinafter — UN CRPD) in December 2010 [16] (the Union’s
preparation for the ratification of the CRPD took place within the framework of
“Equal opportunities for people with disabilities: A European Action Plan”). For the
EU, the UN CRPD entered into force on January 22, 2011'. But some elements of
the UN Convention were enshrined earlier — in the European Disability Strategy for
2010-2020. The UN CRPD is a “mixed agreement”. According to Art. 216 (2) TFEU
international agreements concluded by the EU are binding for institutions as well
as for the Member States. Accordingly, the Commission may bring an infringement
case against a Member State not properly implementing the UN CRPD under Art.
258 TFEU. A Member State has an EU legal obligation to implement the UN CRPD
insofar as its provisions are within the scope of EU competence.

Concerning the status of the UN CRPD in the EU legal order: the UN CRPD
has become an integral part of EU law; in hierarchical terms, the Convention is
inferior to the provisions of the Treaty on the Functioning of the European Union
and the Treaty on European Union, but superior to secondary EU law.

The CRPD is the first international, legally binding document that sets
minimum standards for the rights of persons with disabilities (by the way, this
Convention has taken a significant step towards the doctrinal justification of
the indivisibility of human rights in international human rights law [3]), and it
is the first convention on human rights where the EU is one of the parties. This
situation has certain consequences. According to Article 216 (2) of the Treaty on
the Functioning of the European Union “Agreements concluded by the Union are
binding upon the institutions of the Union and on its Member States” [14]. In
addition, as G. Quinn and S. Doyle point out, the position of the Court of Justice
of the EU should be taken into account, which considers that while international
agreements concluded by the EU are inferior to the EU Treaties they nonetheless
rank superior to secondary EU law. Therefore, ‘post-confirmation’ EU legislative
proposals must be self-consciously crafted not only to fit with, but also help to
advance, the goals of the UN CRPD [74, p. 70].

It should be noted that the signing of the CRPD by the European Union was
seen as an extremely positive step (the European Union Acquires a Human Face)
[61]. However, since the UN CRPD refers to “mixed agreements” in the sense
that they engage the often overlapping legal competences of the Union and its
Member States, this raises a number of complex issues, in particular what convention
obligations are imposed on the EU, and which of them are imposed on the Member
States, as well as what is covered by their common competence, how should the EU
Structural Funds be involved in the implementation of the tasks of the Convention
[77; 91; 90]?

The EU, as a CRPD party, is obliged to periodically inform the UN Committee
on the Rights of Persons with Disabilities of the measures taken to implement it. In

! The UN CRPD has been signed and ratified by all Member States, and 22 of them have also signed
and ratified the Optional Protocol thereto (2019).
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2014, the European Commission submitted its first report on the application of the
Convention in the European Union. In May 2015, after the first meeting between the
Committee and the EU in April in Geneva, the Committee on Civil Liberties, Justice
and Home Affairs stated that shares the concerns of the UN CRPD Committee in
relation to the European Union’s lack of a clear strategy for implementing the UN
CRPD. In this regard, he called on the EU to take certain steps, in particular [69]:

— Underlines the need to ensure that discrimination in all aspects on the
grounds of disability is prohibited in the European Union, including multiple and
intersectional discrimination;

— Calls on the Commission to revise its Disability Strategy 2010—2020 with
a view to the full implementation of the UN Convention on the Rights of Persons
with Disabilities;

— Calls on the Commission to maximize synergies between the EU Disability
Strategy 2010—2020 and the provision of the UN Convention on the Elimination of
all Forms of Discrimination Against Women and the UN Convention on the Rights
of the Child;

— Underlines the need to include a clear gender perspective in a new European
Disability Strategy;

— Strongly deplores the fact that the Council has still not adopted the 2008
proposal for a directive on implementing the principle of equal treatment between
persons irrespective of religion or belief, disability, age or sexual orientation;

— Calls for the EU institutions and the Member States to give persons with
disabilities an active role in decision-making processes, including through their
representative organizations, in accordance with Article 4(3) of the CPRD.

Ensuring the full participation of people with disabilities in social life in each
Member State and in the European Union as a whole, combating discrimination,
removing barriers and combating social exclusion has become the EU’s main task in
protecting the rights of people with disabilities. The signing of the CRPD obliges
the EU institutions to implement its provisions. This, in turn, necessitated the
development and adoption of a tool for the full implementation of the provisions
of the Convention. Such an instrument was “European Disability Strategy 2010-
2020: A Renewed Commitment to a Barrier-Free Europe” [44] (hereinafter — the
Strategy), which is intended to harness the combined potential of the EU Charter of
Fundamental Rights, the Treaty on the Functioning of the European Union, and the
UN Convention, and to make full use of Europe 2020 and its instruments. The EU
is obliged to support and complement national initiatives on CRPD requirements
implementation through its own strategic actions [9, p. 19].

The Strategy is based on the values enshrined in the Founding Treaties, on the
experience of previous foundations of EU policy on people with disabilities, as well
as on the priorities of “Europe 2020: A strategy for smart, sustainable and inclusive
growth”!. Although the Strategy was adopted a few months before the CPRD’s entry

! The Strategy states that the Commission should seek to: to transform the open method of coordination
on social exclusion and social protection into a platform for cooperation, peer-review and exchange of
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into force for the EU, its content was largely shaped by the Convention’s influence.
The main aim of the Strategy is to empower people with disabilities so that they
can enjoy their full rights, and benefit fully from participating in society and in the
European economy [44].

The European Disability Strategy is not the first comprehensive EU document
which reflects the EU’s disability policy. Thus, in 1996 the Commission adopted a
strategy “Equality of Opportunity for People with Disabilities — A New Community
Disability Strategy 1996”. The latter has been politically endorsed in a Resolution of
the Council of Ministers in December 1996 [1; 79]. In 2003, “Equal Opportunities
for People with Disabilities: A European Action Plan” [42] was adopted for the
period 2004-2010. The Union’s commitment to the social model of disability was
clearly reflected in the content of the Plan: “The EU’s long-standing commitment
towards its disabled citizens go hand in hand with a new approach to disability:
from seeing people with disabilities as the passive recipients of compensation, society
has come to recognize their legitimate demands for equal rights and to realize
that participation relates directly to insertion”. The plan was based on 3 pillars
(antidiscrimination, mainstreaming, accessibility) and provided for three biennial
phases [47; 12], preceded by Communication from the Commission to the Council,
the European Parliament, the European Economic and Social Committee and the
Committee of the Regions [10—12]:

— 2004-2005 — creating the conditions necessary to promote the employment of
people with disabilities, while making the mainstream labor market more accessible
to them across the enlarged Union;

— 2006—-2007 — the priority areas are encouraging activity; providing access to
quality support and care services for disabled people; fostering accessibility for all;
and increasing the Union’s information gathering and analytical capacity;

— 2008-2009 accessibility as a priority for active inclusion and access to rights.
Accessibility enables the heterogeneous needs of men and women with disabilities
to be addressed in an integrated manner.

Compared to the Action Plan, the Strategy focuses on the accessibility of
goods and services in the internal market [6, p. 30—31], as well as on the systematic
involvement of the potential of representative organizations of people with
disabilities in the development of EU disability policy.

The Commission has identified eight main areas for action and key actions are
identified for each of them, together with an indication of the main EU tasks in
each of the areas, namely:

good practice, and into an instrument to foster commitment by public and private players to reduce
social exclusion, and take concrete action, including through targeted support from the structural
funds, notably the ESF; to design and implement programmes to promote social innovation for
the most vulnerable, in particular by providing innovative education, training, and employment
opportunities for deprived communities, to fight discrimination (e.g. disabled) [43].

! The Plan mentioned: «to shaping society in a fully inclusive way is therefore the overall EU objective:
in this respect, the fight against discrimination and the promotion of the participation of people with
disabilities into economy and society play a fundamental role» [42].
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1) accessibility — ensuring access to goods, services, including public services
and assistive devices for people with disabilities;

2) participation — to achieve full participation of persons with disabilities in
society by enabling them to enjoy all the benefits of EU citizenship; removing
administrative and attitudinal barriers to full and equal participation; providing
quality community-based services, including access to personal assistance;

3) equality — eradication of discrimination on the grounds of disability in the
EU;

4) employment — enable many more people with disabilities to earn their living
on the open labour market;

5) education and training — promoting inclusive education and lifelong learning
for pupils and students with disabilities;

6) social protection — promoting decent living conditions for people with
disabilities;

7) health — foster equal access to health services and related facilities for people
with disabilities;

8) external action — promotion of the rights of people with disabilities within
the EU external action [44].

European Disability Strategy 2010—2020 was accompanied by two documents:
the comprehensive Commission Staff Working Document SEC(2010) 1323,
providing factual evidence and supporting data for the EDS, including input received
from stakeholders during the consultation process; and a “list of actions” (SEC(2010)
1324), which constitutes the operational implementation plan for the first five years
across the EDS’ thematic priorities and its general implementation instruments.

The “list of actions” included a number of numerous measures, including the
development of legislation as well as the use of other necessary policy instruments
(soft law, standards and research/studies) within the EU’s competence on the
principle of subsidiarity! adhering and within the timeframe set out in the Strategy
[84].

Effective implementation of the Strategy depends on such general
implementation tools as: raising society’s awareness of disability issues and foster
knowledge among people with disabilities of their rights and how to exercise
them; optimizing use of EU funding instruments to ensure accessibility and non-
discrimination, as well as raising awareness on funding opportunities; supplement
the collection of periodic disability-related statistics with a view to monitoring the
situation of persons with disabilities.

The adoption of the European Disability Strategy for 2010—-2020 was an
important event in the field of persons’ with disabilities rights protection. EU
institutions and NGOs in general supported this document. At the same time,
the European Parliament criticised the EDS for lacking a gender perspective
on disability policy or a separate chapter on gender policy [46]. The European

! The Strategy states that EU actions in each of the thematic directions serve to support and
supplement national disability policies.
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Economic and Social Committee [70] and the European Disability Forum (EDF)
[84] also commented and made suggestions about EDS.

Implementing such a complex and long-term policy as the European Disability
Strategy 2010—-2020 required significant efforts. Many of the proposed measures of
the Strategy are designed to support or complement actions at the national level. It
means that the implementation of many provisions of the Strategy depends on the
Member States. That is why the impact of the Strategy may not be felt immediately:
it will probably require a much longer time frame before widespread noticeable
improvement occurs [24, p. 98]. Therefore, the effectiveness of the Strategy’s
measures assessed only years after they have been applied on the ground. It was
the reason why it was envisaged that the Commission’s reports on progress should
be prepared by the end of 2013 and 2016, including on Member States’ actions and
the EU report to the UN Committee on the Rights of Persons with Disabilities.
However, the deadlines were not met, as indicated by the UN Committee on
the Rights of Persons with Disabilities in its 2015 concluding observations and
it was recommended to carry out a mid-term evaluation of the Strategy by the
EU and to establish clear guidelines for including the recommendations in the
submitted concluding observations with clear criteria and indicators [13]. As a result,
the Commission firstly reported to the Committee on the Convention and then
continued to work on the report on the Strategy, which was published in February
2017 and covered the first five years of the Strategy action.

According to the Report, by 2020, approximately 120 million Europeans
in the EU will have a disability. The share of women with disabilities in the
total population is higher than the share of men (29.5% vs. 24.5%). Despite the
prohibition of discrimination in employment under the Directive for equal treatment
in employment and occupation, access to the labor market remains a major problem
for people with disabilities. The employment rate of people with disabilities is only
48.7%, which is much lower than that of people without disabilities (72.5%). Access
to inclusive, quality education remains elusive to many people with disabilities.
Only about 29.5% of people with disabilities (in the age group of 30-34 years) have
completed tertiary education or its equivalent, compared to 42.5% of people without
disabilities. Finally, 30% of people with disabilities are close to poverty or social
exclusion in the EU, compared to 21.5% of people without disabilities. The degree
of disability — severe vs moderate — significantly increases the risk of poverty or
social exclusion [73]. However, this risk is significantly decreases for people aged
65 and over in almost all EU Member States due to the social protection provided
after retirement. Overall, the Report notes that, despite the challenges, significant
progress has been made in all major areas, but to varying degrees.

The greatest progress has been made in the area of “accessibility”. Progress in
this area is explained by the fact that the legal basis for most acts adopted in this
area is not the competence of the EU in social policy (where it has limited powers)
but Articles 26 and 114 of TFEU concerning the internal market. In accordance
with Part 1 of Art. 26 TFEU, the Union shall adopt measures with the aim of
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establishing or ensuring the functioning of the internal market, in accordance with
the relevant provisions of the Treaties, and Art. 114 authorizes the European
Parliament and the Council of the EU to take measures to approximate the laws,
regulations or administrative provisions of the Member States which have as their
object the establishment and functioning of the internal market [15]. That is why
EU actions in this direction can be implemented not only in the form of “soft”
law. Progress towards “accessibility” is underlined by the adoption of one of the
most important acts — the Directive on accessibility requirements for products and
services (2019) [28] (also is known as the European Accessibility Act). This act
was built to complement the EU Web Accessibility Directive which became law in
2016. It is aimed at reducing the fragmentation of legislation on access to products
and services as a result of different accessibility requirements in the Member States.
It also reflects the obligations of the UN’s Convention on the Rights of Persons
with Disabilities. The laws, regulations and administrative provisions necessary to
comply with this Directive have to be adopted and published by the Member States
by 28 June 2022. In 2025, the requirements of the European accessibility act must
have already been implemented.

The Directive on accessibility requirements for products and services also
imposes obligations on manufacturers, representatives, importers and distributors
and should cover all economic operators, both public and private. It provides
only functional requirements, i.e. it identifies aspects of the product / service that
should be available. The Directive does not specify how it should be achieved from
a technical point of view, which allows for further improvements and provides
more flexibility in implementation [28]. The European Disability Forum welcomed
the mentioned Directive. However, it pointed out a number of shortcomings, in
particular the limited scope of its action (the list of goods and services is very limited
and focused mainly on digital goods and services and does not provide access to
medical services, education, transport, housing, etc.) [38].

As for the general tools for implementing the Strategy, the report states that
they “have been used effectively and will be used in the coming years”. However,
the Report remains rather vague on existing gaps in the Strategy and on the EU’s
full compliance with its obligations under the Convention [73]. There is also no
vision for actions after 2020 (the Report mentions their “reflection in the formation
of future EU policy on people with disabilities”).

It is worth noting that, although many stakeholders called for a revision of the
Strategy, the Commission concluded that “the objectives of the ten-year strategy
remain fully relevant” for the remainder period.

In 2020, the European Disability Strategy expires and the European Commission
needs to both summarize and begin preparations for the development of a new
disability policy framework. As the Strategy is in fact an instrument for the EU
to implement its obligations under the Convention on the Rights of Persons with
Disabilities, the UN recommendations will serve as guiding principles and, to some
extent, they will set priorities for the new Disability Action Plan.

346 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2020. Bun. 150



Maidanik S. V. European Union Disability Policy: supranational level of legal regulation

Conclusions. Language largely shapes our awareness, as well as the way we
perceive other people. The choice of terms used to describe a particular group of
people and the way they are described could have a direct impact on how they feel
in a particular state or integration association. The terms that define persons with
disabilities in the national legislation of European countries change with the change
of society’s attitude to such category of persons, as well as the terminology used in
relation to persons with disabilities in international legal acts. Modern approaches
to the terminological definition of persons with disabilities are reflected in the UN
Convention on the Rights of Persons with Disabilities.

Persons with disabilities civil society organizations have played (in the second
half of the twentieth century) and (at the beginning of the XXI century) continue
to play a crucial role in disability policy-making. The development of European
political-legal discourses in this period reflects the radical changes in public legal
awareness of such a social phenomenon as disability. Whereas initially the social
policy of the EU and the Member States was focused on the care and rehabilitation of
people with disabilities and at compensating for the alleged limitations of individual
people with disabilities, today such policy concerns human rights, citizenship,
full participation of people with disabilities in society, barriers elimination, etc.
Cooperation between EU institutions, national governments and civil society
organizations improves and strengthens the European disability strategy.

In the modern European Union, disability policy (which was paid extremely
little attention in the framework of traditional social policy in the late twentieth
century) became one of the priorities of legal regulation. Today, this area of social
policy includes not only social protection and integration in the labor market, but
also takes care of the problem of ensuring equal rights and non-discrimination.

The policy of Europeanization of legal regulation in the field of disability proves
the important role of the supranational level of government in ensuring the rights
of this category of persons. Today, in the field of legal regulation of persons’ with
disabilities rights, there are both bottom-up and top-down processes. At the same
time, it is still at the level of the Member States the most important decisions in
the field of disability policy are adopted and implemented. However, the European
Union has an important role to play in modernizing this policy. Progress in disability
regulation requires maximum synergies and complementarities between supranational
and national levels of government.
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ITomntuka EBponeiickoro Coio3a B chepe HHBATHAHOCTH: HATHAIMOHAIbHbII YPOBEHb MPABO-
BOTO PETyJIMPOBAHMA

B cospemennom Eeponetickom Corose norumuka 6 cpepe unsaruonocmu, komopoil 6 kornye XX 6.
YOensIoch OUeHb MAL0 BHUMAHUS 8 PAMKAX MPAOUUUOHHOU COUUAILHOU NOIUMUKU, NPESPAMULACy 6
00uUn U3 npuopumemos npagoeozo pezyiuposanus. Cez00Hs. IMO HANPAGICHUE COUUATLHOL NOIUMUKU
BKIHOUACT He MOJLKO COUUATLHYIO 3AUUMY U UHMEeZPAUUIo Ha PoiHKe mpyod, HO U 3AHUMAEMCS. NpPo-
Gaemotl obecneuenust pagencmea npas u Heouckpumuxayuu. B xowmexcme smoil sgomoyuu ¢ cmamoe
uccedyromes. maxue 6onpocvl: Kaxosa npasosas npupooa Eeponeiickozo Cowsa? Kaxoe enusimue na
NOJUMUKY UHBANUOHOCIU UMeeT NOSLeHIUe HAOHAUUOHAILHOZ0 YPOBHSL NPagosozo pezyiuposanus? Kax
COOMHOCUMCSL MEHCOYHAPOOHO-NPABOBOIL U 00UeEBPONEIICKULL YPOBEHD NPABOBOZO PEZYIUPOBAHUSL 6 Chepe
uneauonocmu? Kax mensiiaco mepmuHoiozus 8 HOpMAMUGHO-NPABOBHIX AKMAX MENCOYHAPOOHO-NPAGo-
8020, PEZUOHAILHOZO U HAUUOHAILHO20 YposHel? Kak ssomouuonuposaia u noo iusHuem Kaxux Qax-
mopoe noaumuxa EC no unsaruonocmu? B cmamve npedcmasnenvl pesyivmamol CUCMEMHOZ0 AHAIU3A
Hopmamushvix dokymenmos EC no norumuxe 6 cepe unsearudnocmu, oxeamovigarowux nepuod ¢ 1951
no 2020 200.

KmoueBble cioBa: JMila ¢ MHBAJIMIHOCTBIO; NPaBa JIMI[ C WHBAJIWIHOCTBIO; PABHBIC IIPABA;
conmasibHas Mojziesb; Esporieiicknii Coto3; conpanbHas moJiMTHKa; KomiieTeHns; Konpenius o mpaBax
MHBAJIN/IOB.
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PEITEH3II

BEPXOBEHCTBO T1PABA I CI'IPABEA/\I/LBMVI CYA.
AK BTIAUTU LI IAELY TTIPOLUECI 3BAIMCHEHHA
AAMIHICTPATMBHOIO CYAOYNHCTBA?!

Y penensoBaniii MoHoTpadii aBTOpPKa 30cepe/sKye yBary Ha 3acajgax ajMiHi-
CTPATUBHOTO CYJOYMHCTBA, OXOILIIOIOYHN, OJHAK, II€I0 KaTETOPI€I0 HEe TLTbKU HOTO
npuHnumnu. OCTaHHE CYTTEBO Bi/I3HAUYE PEIeH30BaHy MOHOTpadiio MOPIBHIHO i3
iHmuMu y6UTiKaiissMu, 1o OyJIM MpeCcTaBAeHHI MPaBHUKAMKU OCTAaHHIMKM POKaMU
i1 cTocyBajucsd AOCTiKeHHsT cyrosocHuX nutanb. Ajke H. B. [Mucapenko He
O0OMEKYETHCST AaHATI30M I XapaKTEPUCTUKOIO MOJIOKEHD HAIIOHAJBHOTO MPOIIECyasib-
HOTO 3aKOHY PO MPUHIUIIN aJIMiHICTPATUBHOTO CYJIOYMHCTBA. 3a CBOIO METy BOHA
BU3HAYA€ BCTAHOBUTH, 110 GYJIO MAIPYHTSAM ISl BAHUKHEHHS [IUX MOJIOKEHb, SIK 1X
3BYyUYaHHS KOPEJIOETHCS 13 TPUTMCAMU Mi>KHAPOIHUX HOPMATUBHO-TIPABOBUX aKTiB,
Y1 BPaXOBAaHO 3aKOHOZABIIEM TIPH 1X (hDOPMYyBaHHI HalKpallll €BPOTIEHChKI TPAKTUKU
IIPaBOTBOPYOCTI i1 TPaBO3aCTOCYBaHHS.

Crpykrypa poboTu Ta ii 3mict cBiguaTh npo npartsenss H. B. Tlucapenko komi-
JIEKCHO PO3TJISTHYTH TIMTAHHS 3acajl aJIMiHICTPaTUBHOTO Cy0unHCTBA. PobGoTa 06’e1-
HYE JIBa PO Ta IT'ATh Mipo3inaiB. OauH 3 MaApo3/IiaiB — « Buan KoHBeHIiiHNX
rapaHTiil Ta X iMIIJIeMeHTallisl B aJIMiHICTPATUBHOMY CY/IOUMHCTBI» — CTPYKTYpPOBa-
HU, 1110, OYeBUIHO, 0OYMOBJIEHO MPATHEHHSIM ABTOPKH MOJATH CHCTEMATH30BAHY
iH(opMallifo 3 Z0CTIKYBaHUX Y HBOMY MTPOBJIEM.

[Tpumitno, mo posnounnae H. b. Ilucapenko 3i 3’scyBanHs CyTHOCTI OCHOBO-
MTOJIOKHUX TEPMiHiB, BXKUBAHUX Y HAYKOBIH I0pUANYHIN JliTepaTypi, y HaBYAJbHUX
BUJIAHHSX 1, HAPeNITi, Yy HOpPMAaTUBHO-TIPAaBOBUX aKTaX, SKi 3a4ilaloThb MUTAHHSI
persiaMeHTaIlii Bi/IHOCKHH, 0OYMOBJIEHUX CYAOBUM PO3TJSIOM MyOIidHO-TIPABOBUX
criopiB (cropinku 6-82). OTke, TeOPEeTUYHI BUCHOBKHU I1IOJI0 BU3HAYEHH JleiHi-
il aBTopka (GopMye y mepuiomy posaiai poboru. JJopoOKH, 10 MaIOTh TPUKJIAIAHY
IIHHICTD, TIePEeBAKHO BUKJIAJIEHO Y ApyroMy poszini monorpadii. et posain mpu-
CBSIYEHO HacaMmIlepe/l MATAaHHSAM IMIIeMEeHTallil y HalllOHAIbHUN aJIMiHICTpAaTUBHU
pollecyayibHUN 3aKOH BUMOT, 1110 BUCYBAa€ €BPOIIEHCbKA CITIJIbHOTA /IO IPABOCYJIS
(cropinku 83-244).

[ToswicTio 3po3ymisno, yomy H. b. Tlucapenko, Bu3Hauaroun Taki BUMOTH, 3Bep-
TaeThest 10 KOHBEHIIT Mpo 3aXKCT TIpaB JIIOAMHU i OCHOBOTIOJMOKHUX cBOGO 1950 p.
i1 10 pakTUKN E€BPOTENCHKOTO Cyy 3 TIpaB JIOAMHI. A/Ke BOHU (BUMOTH ) BUPA3HO
Bunucani y ct. 6 KonBeHitii i3 moJajipIloio iX KOHKPETH3AI[IE0 1 JleTali3allieio y
npenefieHTHi npaktuii Cy/y, IOPUCAMKILS SIKOTO BU3HAHA YKPAiHOIO.

! Pentensist na monorpadiio: Ilucapenxko H. B. 3acamm agMminicTpaTHBHOTO CyIOYMHCTBA (CyYacHWH
yKpaiHChKHUI KoHTeKcT). Xapkis : [Ipaso, 2019. 248 c.
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[Tepiuii maparpad posaiay Apyroro pobOTH BMIly€ aHa/Ii3 IPUIHATHOCTI 3258,
B SJKUX Tepesi €BPONENCHKIM CY/IOM 3 TIPaB JIOAMHU MOPYIIYIOTBCS TTUTAHHS TTPO
HeZIoZIepsKaHHST Y HAI[IOHAJIbHUX CY/IOBUX ITPOIecaX KOHBEHIIMHUX TTPABUJI, MO CTOCY-
I0THCST TapaHTIi CIPaBE/JINBOTO CyLy. ABTOPKa JIOXOIUTH OOTPYHTOBAHOTO BUCHOBKY,
[0 He BCi HAI[lOHAJIBHI TIPOIECH, sIKi BiZOYIMCsT 3a TIpaBUJIaMU aJIMiHICTPATHBHOTO
CYIOYMHCTBA, MOXKYTh OyTH OlliHeHI €BPONENCHKUM CYIOM 3 TIPaB JIOIUHA CTOCOBHO
NOoTpUMaHHs 3rafganux rapanTiil. Tak, Cyn He puiiMae 10 po3rJisiy 1O CyTi 3asiBH,
B SKUX HeTbcs mpo mopymieHHd 1. 1 ct. 6 KonBeHtliil mig 9ac BUpilIeHHS HaIlio-
HAJIbHUMU CyJIaMU CIIOPiB IOJI0 peasti3allil moMiTHYHUX 1paB. BTiM, K cripaBe/i/TnBO
ctBep/kye H. B. [Tucapenko, 1ie 30BciM He 03HAYaE, 110 TAPAHTII 11i€1 KOHBEHITIHOT
HOPMH He TIOBMHHI GyTH BigoOpaskeHi y HallioOHaJbHOMY IPOIECYyaJbHOMY 3aKOHi,
SIKMM BU3HAUYEHO MOPS/IOK iX (cropiB) po3B’s3anns. HaBnaku, Taka iMInemMeHTaitis,
Ha JyMKY aBTOPKH, € OakaHOIO i HaBiTh HEOOXIZHOMW, ajiKe LTIOCTPYE BOHA TTaHY-
BaHHS MPOTPECUBHUX, JIEMOKPATUYHUX 1/1eid, HA SIKUX IPYHTYIOTbCS BiJHOCUHU MiXK
Jep:kaBoio Ta inauBinom (ctopirka 102).

Hactynna yactuna apyroro posjijy la€ ysBJeHHS [IPO BUJU rapaHTiil cipa-
BEJIJTUBOTO CY/Y, TIPO 1X 3MicToBe HanoBHeHHs (cTopinku 102—-221). [Ipuseprae
yBary mpakTH4YHA CIPSIMOBAHICTh BUCHOBKIB Ta peKOMEHJAIliid, pO3MIIIeHUX Yy IIiil
yacTuni pobotu. Tak, mpobaeMa po3MesKyBaHHS CYA0BUX IOPUCAUKIII PO3IJISHYTA Y
KOHTEKCTi 3a0e31eueHHsI TipaBa Ha JOCTYII 10 TTPABOCY//ISL. YHACIIIOK aHATI3Y MOJI0-
»keHb Kojiekcy ajiMiHICTPATUBHOTO CY/IOUMHCTBA YKPAIHU, y3araJbHEHHS MPAKTUKU
iX 3aCTOCYBaHHS, a TAaKOXX BUBYEHHS pillleHb €BPONeiicbKOro cyay 3 1pas JIOAUHHU,
B SIKUX KOHCTAaTOBAaHO TOPYIIEHHS rapaHTiil cpaBeiJIMBOTO CY/y Yepe3 Hel0CKO-
HaJIiCTh HOPM, 1[0 BCTAHOBJIIOIOTH IIPaBUJIa CYA0BOI I0PUCAMKILL, B poboTi chopmy-
JIbOBAHO YiTKi TPOMO3UIIii TIIO/I0 3MiH 1 TOTIOBHEHb, BHeCeHHS SKMX 10 Komexcy #
MO/TAJTbITIE iX 3aCTOCYBaHHS, HA IEPEKOHINUBY JYMKY aBTOPKU MoHOTrpadii, cipusitnme
PO3B’sI3aHHIO 03HaYeHOi 1pobaeMu (cropinku 124—133).

He menmr 1ikaBoro Burisizac yacruia poboru, B sikiii H. B. TTucaperko 3ocepe-
JUKYETHCA HAa NMUTAHHAX TapaHTyBaHHS B a/IMiHICTPATUBHOMY CY/IOUMHCTBI PiBHUX
npolecyasbHUX MOKJIUBOCTEN HEPIBHUM y MarepialbHUX BiJIHOCMHAX ydYacHUKaM
CIIpaBM — IIPUBATHUM ocobaM Ta cy0’€KTaM BJIaJHKMX IIOBHOBa)KeHb. Y I[iil YacTuHi
JIOBEJIEHO, 10 PiBHICTD TI€pe/l 3aKOHOM YYaCHUKIB a/JIMiHICTPATUBHOI CIpaBu 3a0e3-
[IEYYETHCS BIIPOBA/KEHHSAM IIPABWUJI, SIKI IPYHTYIOTHCS HA IIPUHIIAIAX 3MarajbHOCTI,
JIMCTIO3UTUBHOCTI Ta odiliiiHoro 3'sicyBaHHst BCix obctaBuH y cripasi. OcTanHiii € crierri-
QJIBHUM TIPUHITATIOM a/IMIHICTPATUBHOTO CYJIOUMHCTBA; OTO 3aITPOBAKEHHS 3YMOBJTIOE
mpolecyagbHy aKTUBHICTD afMiHicTpaTuBHOTO cynay (cropinku 187-193, 242-244).

VY 3aBepiianabHill YacTHHI pOOOTH MTPOAEMOHCTPOBAHO aBTOPChKe GAYEHHS TOTO,
SK ij1esT BEPXOBEHCTBA TIpaBa yepe3 IMIIJIEMEHTAIlif0 KOHBEHI[IMHUX TapaHTiil crpa-
BEJJIMBOTO cyay Mae OyTu BijoOpakeHa y HOPMATHBHO 3aKPIillJIEHUX MPUHITUIIAX
aJIMIHICTPATUBHOTO Cy/IOYMHCTBA. Y 11ilf YacTUHI aBTOPKa (POPMYE UiTKI MPOMO3UTIil
IO/I0 BHECEHHST 3MiH Ta JI0NMOBHEHb 710 Kojekcy aMiHICTPaTUBHOTO CY/IOUMHCTBA
Ykpaian, TOpKaeThCs, OYEBUITHO, i MUTaHb YAOCKOHAJICHHS TIPUTIACIB 3aKOHY YKpaiHu
«IIpo cymoyctpiii i craryc cymuiB» (cTOpiHKN 222-244).
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OueBupHO, 1O MiATOTOBKA pelleH30BaHO1 MOoHOTrpadii cynpoBoKyBagacs
BUBUYEHHSIM HAyKOBOTO CHa/IKy BuAaTHUX ydeHux XIX — mouarky XX cT., pajisiH-
ChKUX HAYKOBIIIB, & TAKOXK YMCJIEHHUX CTY/iil cydacHUX npaBHUKiB. Ha pesysbraTu
JMOCJIKEeHHST BIUTMHYJIM TaKOK HAYKOBI Tpaili BUAATHUX 3apyOi’KHUX aBTOPIB:
A. bapaka, T. bBinrema, A. [laiici, JI. Jlykaiineca, II. Maxoysi, II. Illtenbkenca,
E. llImigra-Accmanna Ta iH.

3ayBaxy, 1110 aBTOPKa MPOJEMOHCTPYBaJa MOKOPIHHUM MiAXif 0 BUBYEHHS
i1 aHasi3y mpailb MPe/ICTABHUKIB HEe TIJTbKU HAYKU aJIMiHICTPATUBHOTO IpaBa Ta
MpoIlecy, a i MPeJICTAaBHUKIB HAYKU ITUBIJTBHOTO MPOTIECY. 3BEPHEHHS /10 HAYKOBUX
3100y TKIB (haxiBIiB 3 LUBLIBHOIO IPOIECY MO3UTUBHO BiJ3HAUMIOCS Ha SKOCTI
poboru H. B. ITucapeHko, CyTTEBO YIMOTY;KHUJIO apIyMeHTH, HaBe/leHI aBTOPKOIO Ha
MAKPITJICHHS BUCJIOBJEHUX MMO3UIIIH.

CxBampho omirioioun MmoHorpadiio H. b. IIucapenko, maro, ofHaK, BUCTOBUTH
3ayBayKE€HHS 11010 OKPEMUX ii TIOJIOKEHb.

BurnpaszaHoio BUrIsiIa€ yBara o mpobjemu 3abesnedyeHHss BHYTPIilIHbOI He3a-
JIEKHOCTI CYZ/IiB, aKTyasisalliio Kol aBTOpKa poOOTH MOB’SI3Y€ 13 3aKPIillIEHHIM
B oHOBJIeHOMY Koziekci afiMiHICTPATUBHOTO CY/IOUMHCTBA YKPAiHU iMIIEPATUBHUX
MIpaBUJI MIOZI0 BpaxyBaHHS CYJISIMU TIpaBOBUX To3uiliii BepxosHoro Cyny, BUKJa-
JIeHUX y BUCHOBKAX MO0 3aCTOCYBAaHHS HOPM IIpaBa, Ta BUCHOBKIB BepxoBHOTO
Cyny, chopmysibOBaHUX Yy PIIIEHHSIX 32 Pe3yJibTaTaMU PO3TJILNY 3Pa3KOBUX CIIPAB
(cTopinkmu 170-179).

ABTOpKa BBajKag, M0 3 METOK0 3a0e31eUeHHsT JOTPUMAHHST BUMOTH BHYTPITITHBOT
HesaexkHocTi B Koziekci moTpiGHO 3aKpinuTH 1IPpaBoO CY/LI BiJICTYTIaTH Bijl BUCHOBKIB,
BukJazeHux Bepxosuum Cymom y pillleHHI 3a pe3yJbraTaMy PO3TJsSLy 3pa3KoBoi
CIIPaBH, 3 HABEJEHHSIM BiIMOBiIHOTO 0OrpyHTYBaHHs. OHAK 3aIPOBA/KEHHST O3HAYE-
HOT MOSKJIMBOCTI HIBEJTIOE CaMy i/1ef0 IHCTUTYTY THUTIOBUX Ta 3pa3koBux cripas. Cymis
TepIIoi iHCTaHIIl, BU3HAIOYN CIIPaBy THUIIOBOIO, OJTHOYACHO BU3HAE JOIIJIBHICTD il
posrisiny BepxoBuum CyoMm sIK 3pa3koBOI came 3 MeTOl 3a0e3MedeHHsT €HOCTI
MPaKTUKHU 100 BUPINIEHHS YCiX TUTIOBUX CITPAB.

[TizcymoBytoum, 3a3Havy, MO0 Ha 3arajbHy MO3UTUBHY OIIHKY MOHOTpadii
H. b. Tlucapenko 11e 3ayBa’keHHsT He BILJIMBAE, OCKIJIbKU BOHO MA€ MEePEBAKHO JIUC-
KyciliHUi1 xapakrep.

YV nepeamosi 1o cBoei pobotr H. B. TTrcapeHKO BHCIOBUIA CHOAIBAHHS, IO
MoHorpadis 3arikaBuTh i cyaiB. Ha Moe mepekoHaHHS, Take CIOJ[iBAaHHS € T0B-
HICTIO BUIIpaBAaHUM. AJpKe y pelleH30BaHiil poOOTI aBTOPII BAANOCS Yepe3 aHai3
pillleHb HAIIOHATBHUX CY/AIB Ta MPaKTUKU €BPOIMENCHKOTO CYMy 3 TIPaB JIOIUHI
MTPOJIEMOHCTPYBATH MIIJIbHUH 3B’430K, 1110 CIIOCTEPITAETHCI MiXK MPUHITUIIAMU aJIMi-
HICTPATUBHOTO CY/IOUMHCTBA, KOHBEHIIHUMU TapaHTiAMU CIPaBEJIUBOTO Cyny i
KOHIIETITYaJIbHOIO i/Ie€10 BEPXOBEHCTBA 1PaBa, PO3YMiHHS TIPUKJIAJIHOI CYTHOCTI SIKOI,
6€e3 CYMHIBY, Ma€ BeJIbMU BaKJIMBe 3HAYECHHSI.

Penensent
JOKTOP IOPUANYHUX HAYK, Tpodecop,
cynng Bemukoi [Hamatu Bepxosraoro Cyny Temana AHI]YIIOBA
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KEPIBHULITBO AAAl ABTOPIB

Jlo ony6uikysanus y daxosomy 30ipHHKY HaykoBuX Ipailb «IIpo6semMu 3akoHHOCTI» npuiima-
IOTBCST CTATTi, SIKi paHilie He APYKYBAIHCH i BiMOBIIAI0TH BCTAHOBIECHIM BUMOTaM /10 KBaJTi(hiKOBaHIX
HAYKOBUX TIpallb.

Hazicnani marepianu mijiaraioTb BHYTPIIHLOMY 1 30BHINIHLOMY pPelleH3yBaHHIO, AKe 3/iHCHIOI0TH
YIeHU PelakIiitHol koJerii abo daxisiii BiAOBiAHOI ramysi. PelleH3yBaHHsI IPOBOAUTHCS KOHbIIeHIi-
iiHo. Y pasi HeraTUBHOI pelensii 4 HagBHOCTI CYyTTEBUX 3ayBakKeHb CTATTA MOKe OyTH BiaxuieHa abo
[IOBEPHYTA aBTOPOBI (aBTOpaM) Ha JI0OIPAIIOBAHHS.

Penakiiiiina KoJierist samuiiae 3a co6010 TPaBO PEAryBaTH Ta CKOPOYYBaTH PyKonucu 6e3 mopy-
IIIeHHsT aBTOPCHKOTO 3MicTy. Bixusieni pykonnucu aBTopaM He TTOBEPTAIOTHCS.

ITonanus pykommcy cTatTi 10 peaKoJerii

ABTOpaM PEKOMEH/IYEMO 3apeecTpyBaTHCS Ha BeO-CaiiTi BUIAHHS SIK aBTOP i YNTad, MiCJsl YOTO
GakaHO caMOCTIiTHO mozaTu cratTio yepes caiit http://plaw.nlu.edu.ua 3 Takumu cynposigHumu
MaTepiajaMu:

— BiglomocTi 11po aBropa (YKpaiHChKOI, POCIHiChKOM0, aHTIIIICHKOI0): Ipi3Bulle, iM's1, M0-6aThbKOBI
MOBHICTIO, M0Ccaja, Miciie pobOTH, HayKOBe 3BaHHs, HAYKOBUII CTYMiHb, KOHTAKTHA iH(OpMaris (Tese-
domn, anpeca erekrponnoi nomrru), ORCID — inpusinyansuuit mudposuit izentrudikatop HAYKOBIB —
ORCID (/lus.: orcid.org/register).

— BUTST 3 IPOTOKOJIY 3aciflaHHs Kadezpyn HABYAIBHOTO 3aKJany (HAyKOBO-METOIMIHOI Pajiul ycTa-
HOBM) 3a MiciieM po0OoTu (HaBYaHHS) aBTOPa 3 PEKOMEH/AIIE 10 MyOJiKalii Marepiasy;

— pelleHsis JoKTOpa,/KaHauaara HayK 3a haxom;

— sinensiiiHa 3roga aBropa (abo CriBaBTOPIB) Ha PO3MILIEHHS cTATTi B Mepeski [HTepHer;

— doro asropa(iB) 3 posmmupennsm *.jpg, *. TIFF sxocrti 600x600 dpi;

— opurinan (abo eJeKTPOHHA KOIisl) KBUTAHIIII 1IPo oraTy myOuikaiii craTri (Iicist posriisimy
pyKomucy);

HaykoBi mMaTepiaju MOKHA TaKOX HAJICHJATU HA €JIEKTPOHHY ajpecy peikosierii: problzakon
@ukr.net.

Bumorn 10 opopmieHHs crarri

Pyxkomnucu crareii npuiimatorbest o0csrom He menuie 16—18 cropinok (pasom 3 Jiteparyporo,
AHOTAIISIMH YKPAiHCHKOIO, POCIfICbKOTO Ta aHTiiicbkoio MoBamu) opmaty A—4, yepes 1,5 inTepBasn.
IMosst: Bei — 1o 2 M, ab3ai — Bucryn Ha 1,27 em. IlIpudr: Times New Roman, poamip — 14, BukoHasi
Ha komir'orepi y peaaxtopi Word for Windows (*.doc, *.docx). Koskra ctaTTst CympOBOIKYEThCSI aHO-
Talli€l0 aHIIChKOI0 MOBOIO 00cATOM He MeHI sk 1800 3HakiB, BKIOYAIOYM KJIIOYOBI CJI0Ba.

Crartst Mae 6yTH CTPYKTypOBaHa 3a TAKUMMU PO3/iiamMu: Bemyn, e OKpecsieHa MOoCTaHoOBKa TIPO-
6JsieMu, akTyasibHiCTh 06paHoi TeMu; Ananiz ocmannix docuioxncenv i nybaikayii; Mema i sagdanns;
Buknad ocrosnozo mamepiary HOCHIIKEHHsT I OTPUMAHUX PE3YJbrariB; Bucnogku, je mijBeIeHo mij-
CYMKH POOOTHU Ta MEPCHEKTUBH MOAANBIINX JOCHIKEHD Y [[bOMY HAIPSIMI.

[Tpi3BuIa HAYKOBIIIB, SIKi 3TaAYIOTHCSA Y CTATTi, 060B’s13K0BO AyO o0Thes e i JATHHUIIEIO.

Ipuknax opopmienns: crarri

VY 3B’s13Ky 3 BKJIOUEHHsIM 30ipHMKA HAYKOBUX Mpallb 10 MiKHapoaHux OibsiorpadiuHo-pede-
patuBHUX 6a3 JaHMX CIUCOK BUKOPUCTAHUX JKEpes Ma€ cKaagaTucs 3 aABox ydactun: JITEPATYPA
i REFERENCES.

JIITEPATYPA — mxepena MOBOIO OpHUTiHAITY, 0(hOPMJIEH] BiZITTOBITHO 10 YKPAiHCHhKOTO CTAaHAAPTY
6i6aiorpadiuroro ormucy (ACTY 8302:2015: Bibaiorpadiune nocunants. 3arajibHi MOJOKEHHS Ta
npaBuia ckiaganusa. Kuis, 2016).

REFERENCES — crucok JiitepaTypy, TpaHCJIITePOBaHUII B POMaHCbKOMY asdaBiTi it odopmiieHmii
3riHO 3 MiskHapoaHuM ctangaptrom APA.
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HasBu niepionuHux yKpaiHChKO- Ta POCiiiCbKOMOBHUX BUAaHb (KypHaJIiB, 30iPHUKIB Ta MaTepiajiB
KoH(EepeHIiil) MoJAI0ThCS TPAHCHITEPAIIEIO0 Ta AHTIHICHKOIO MOBOIO.

Cuarii yHUKATH TTOCUJIaHb HA HABYAJIBHY JHTEPATYPY.

IIpu nocunanni Ha «IIpobsemMu 3aKOHHOCTI» CJIiJi BAKOPUCTOBYBATH TPAHCIITEPOBaHY Ha3BY
Problemy zakonnosti abo anrmiiiceky Problems of Legality, na «Teopist i npakTuka NpaBo3HaBCTBa» —
<Teoriia i praktyka pravoznavstvas — «Theory and Practice of Jurisprudences.

TpancitepyBantst yKpalHChbKUX [pKepest: http://www.slovnyk.ua/services/translit.php.

TpaucaitepyBanns pociiicbkux mskepest: http://translit.net/.

Indopmanis npo npucBoenns DOI

[Tudposuii inentudikarop o6’exkra (anru. digital object identifier, ckopoueno DOI) — cranuii
imeHTU(hIKATOP, AKMIT HATAETHCS eJIEKTPOHHUM JIOKYMEHTAM 1 JI03BOJISIE 3HANTHU JIOKYMEHT HaBiTh IPU
3mini floro URL, 1110 Moske BUHMKATH MIPU 3MiHI CaliTy, BUAABIS TOIMIO.

ABToOpaMm cTaTeid, SKi MOCUIAIOThCI Ha MaTepiain 30ipHUKa HAYKOBUX TIpallb, HeoOxinHo B JITE-
PATYPI BkasyBaTu Kepesio 3 HOMEPY JKypHaJsy i B KiHIli mocuiaanusg monasatu ingekc DOI miel
crarti. [ngeke DOI ony6uikoBaHOI cTaTTi MOKHA Ai3HAaTHCS Ha Hamtomy caiiti http://plaw.nlu.edu.ua/
(dyukiionan 3nia «KopucHi iHCTpyMEHTH — K TIUTYBaTH PobOTY».

Bapro Takox HaBoautu B repesiky nocusanb DOIT inmumx mxepest (3a HagBHOCTI).

Crarti my6IiKyIOThCS Ha TJIATHIN OCHOBI.

Bapricts 1 cropinku ctanoBuTh 36 rpH.

IMono:xenns npo koH}iAEHIIHHICTD

Imena Ta eJeKTPOHHI afpecH, sIKi BKA3YIOThCs KOPUCTYBAYaMH CalTy 1bOTO 30ipHUKa, OYIyTh
BUKOPUCTOBYBATUCS BUKJIOUHO JIJIT BUKOHAHHS BHYTPINTHIX TEXHIYHUX 3aBIaHb 1IbOTO BUIAHHST; BOHU
He OyIyTb HMOIIMPIOBATUCS Ta TEPENABATUCS CTOPOHHIM 0CODaM.

BinnosimanpHicTh 3a mocToBipHicTh iHdopMaltii, hakTiB Ta iHIIMX Bi[OMOCTEl, TTOCUIAHb Ha HOP-
MaTUBHI aKTH, [UTAT | BJACHUX IMEH HECYTh aBTOPU ITyOiKailii.

IepionuunicTs 30ipHUKa — 4 BUITYCKU HA PiK.

TepMinu moaHHs cTaTeil:

nepumii BUMycKk — 110 1 10toro (1ata posMilleHHs Ha caiiTi — Gepe3eHb OTOYHOIO POKY);
Ipyrui Butyck — 70 1 TpaBHS (7aTa PO3MINIEHHS HA CAlTi — YepPBEHb TOTOYHOTO POKY);
Tpetiit Bunyck — 10 20 ceprins (s:ata po3MillleHHsT HA CaiiTi — BepeceHb IMOTOYHOTO POKY);
4yeTBepTUil BUITYCK — /10 1 simcronaza (sata po3MillleHHs Ha CaiiTi — rPyZieHb TOTOYHOTO POKY.
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