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MPABOBI ACMEKTU MPOTUAIT ®ILLIMHTY:
AOCBIA EBPOIENCbKOrO COIO3Y

Kibepbesnexa ece uacmiwe posensdaemovcs sk Qynoamenmanvia npodiema 0eprcasit, uo KoMmiex-
cHo 3auinae ii 6e3nexy i 060POHY, eKOHOMIKY, OKPeMi chepul CYCNITbHOZO0 HCUMMSL, 30KPEMA eHEPZETNUKY,
oxopony 300pos’s mowo. Haditina poboma mepedc nepedaui danux, Komnlomepnux cucmem ma mMooiiv-
HUX MPUCMPOis ¢ 0006°43K06010 YMOB010 Ol eQeKmusHoz0 QYHKUIOnYeanis 0epicasu i Cycniibemed,
arcummedisivnocmi okpemozo mousioa. Haoiimicmv pobomu kmouosux indopmayitiux cucmem 3azaib-
1020 KOPUCTYBANHS 3ALENCUMb 6i0 Oazamvox wunHukis: Kibepamax, 30010 anapammozo ma npozpam-
1020 3abesneuenis, Piznozo pody nomuiox. Cymmese 3pocmanis Kiwkocmi inyudenmis y xkibepnpocmopi
00YMOBII0E HEOOXIOHICMY CUCIEMHOZ0 AHANI3Y OXcepel BUHUKHEHHS 3azpo3, Ha nepuie Micye ceped SKUx
suxooumv iwune. 3anposadicenis KPUMINAILHOT 8I0N0GI0AILHOCTE 3a Qiwune  YCKAAOHEHO MUM, U0
«Qlwunz> — ye <napacoivkoge» NOHAMMS, AKA OXONJII0E HUKY POSNOYAMUX YU 3ABEPUCHUX 3TIOUUNIS.
Diwunz-amaxu 3 MOUKU 30pY KPUMIHAILHOZO NPABA MONUCYMb I0NOGIOAMU PISHUM KAME2OPISM 310UUHIE
(BUMazanmsl, Waxpayicmeo, Wanmaic, nPAsoONOPYULEHHS, WO NO6 A3ani 3 06POOKOI0 NEPCOHATLHUX OAHUX
mow). Cnpoba okpemux depicas 3anposaoumu KPUMIHAIbHE NOKAPAHHS 34 (IuuHe HA HAUIOHALILHOMY
pieni ne eupiye npobiemy, OCKLIbKU 01 (iulepis, aKi npayioms no 6cboMy Cimy, Heckaiaono ooiumu
nayionanvui 6ap’epu. Came momy npomudis KiGepanouunHocmi nompedye HaAUHUX 3YCULb He Julle OKpe-
mux depacas, aie il MIXCHapoOHUX opearizauiil, 3oxkpema €sponeticokozo Corosy.

Kimouosi cioBa: xibeprpoctip; kibepOesneka; KibepsaounHHICTh; OHIaiH-IIaXpaicTBO; (DillvHT;
aHTUDIMUHTOBI iHCTPYMEHTH; KpUMiHAJIbHE TTpaBo; €Bpornelicbkuii Coios.
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IIpaBoBbie acniekTsl npotuBoaeiicTBus pummnry: onsit EBponeiickoro Corosa

Kubepbesonacrnocmv 6ce uawe paccmampusaemcs kax Qynoamenmanvias npobiema zocydapemea,
KOMOPast KOMNIEKCHO 3ampazusaem ezo 6e30nacHocmy i 000POHY, IKOHOMUKY, omoeivivle cihepol obue-
CMBEHNOLL JHCUSHU, 6 UACTMHOCU dHepzemuKy, 30pasooxpanenue u opyzue. Hadexcnas paboma cemei
nepedauu OAHHvIX, KOMILIOMEPHLIX CUCTIEM U MOOUILHLIX YCIPOLCME ABNAeMCS. 00A3AMENVHbIM YCI0-
auem 0nst 3P Pexmuenozo GYHKUUOHUPOBAHUS 20CY0aPCMEA U 00UWCCMNEA, HCUSHEOLSIMENLHOCIIU 0OMOeD-
nozo unousuda. Hadexcnocmv pabomol Kioueevlx uHMOPMAUUOHHOIX CUCTEM 0014e20 NOIb30BAHUSL
3a6uUcUmM 0M MHOZUX PaKmopos: Kubepamax, c60s annapammozo u npozPamMmMHozo 00ecneuetus, Pasiud-
1020 pooda owubox. Cyuecmeennlil pocm KoJIUUecmed unuyudenmos 6 xubepnpocmpancmee 00ycio6iu-
gaem HeobX0OUMOCTL CUCTEMHOZ0 AHAAU3A UCTNOUHUKOG BO3HUKHOBEHUS YZp03, NEPeoe Mecmo cpedu
KOmopwix 3anumaem guwunz. Beedenue yz0106101 0MEemMCmMeeHHOCU 34 (uiuunz 3ampyoneno mem,
UMo <Quuunz> — MO <30HMUUHOE> NOHAMUE, KOMOPOe 0X6AMbLeAem PO HAYAMLIY ULU 3A8ePUleH-
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nolx npecmynaenuti. Quwunz-amaxy ¢ mouxu 3peHus Yeoio6H020 Npasa Mozym coomeemcmaosams pas-
JUYUHDIM KAME2OPUSAM NpecmynieHuil (blM02amensbcmeo, MOUECHHUYECMB0, WAHMAIIC, NPABOHAPYUEHUS,
ceszanmvle ¢ 006pabomroil nepconarvibly oannvix u m.o.). Honvimxa omoenvivix zocydapcme esecmu
Y20110610€ HaKa3anue 3a PuiuHz Ha HAYUOHAILHOM YPOBHE He peulaem npodiemy, NOCKOIvKY O1s (uiue-
P08, KOmopvle padomaiom no 6cemy Mupy, HecroNcHo 000Umu HauuoHalsHole 6apvepol. meno nosmomy
npomusodeticmeue KUbepnpecmynnocmu mpedyem CyuecmeeHHvblxX YCUaull He moavko 0moeivbHblx 20Cy-
dapcms, HO u MexcOyHapoOHbix opeanusauuil, 8 uacmuocmu Esponetickoeo Corosa.

KioueBbie cioBa: kuGeprnpoCTpaHCTBO; KHGEPOE30MacHOCTh; KHOEPIIPECTYITHOCTD; OHIIAITH-MO-
MMeHHIYEeCTBO; (DUINUHT; aHTU(UITITHTOBBIE WHCTPYMEHTHI; yToJIoBHOE TipaBo; EBponeticknii Coios.

ITocmanoexa npoéaemu. Crpivke po3IIUPEHHS 3arpo3 HAIlOHANbHIN Gesner
y XXI cr. nokyiazae Ha Opranu Jiep>KaHol BJIIU 3aBAaHHS MO0 iX MMONepeyKeHHs,
BUABJIEHH: Ta HeliTpaizaiii. Cepes HallOiLIbII HeOE3IEYHUX 3arpo3 I YKpaiHu —
KiOep3JIOUMHHICTD, sika peasi3yeThest uepes Mepexy IurepHer. I 1e 3posymino. Ha
Cy4aCHOMY eTalli i y TMOJaJbIIii TepCIeKTUBI PO3BUTOK SIK OKPEMUX CYCILIBCTB i
JIepiKaB, Tak i 3arajoMm cBiTy Oyze 3AilicHIOBaTUCS BIAIIOBiAHO N0 KOHIENIl iHdop-
MaIliifHOTO CYCHiJIbCTBA, IO TMOB’sA3aHa 3 BUKOPUCTAHHAM iH(MOPMAIiHNX i TeJe-
KOMYHIKaIliiTHUX TeXHOJOTiN y npuadauHi, 36epiranHi tTa o6pobIi iHdopmariii
y TOBCSAKJIEHHOMY JKUTTI [2; 42].

AKTyaJIbHICTh HAIIOTO JAOCJiZKEHHS 00yMOBJIEHA BPa3JIMBicTIO KibepipocTopy!
Ta foro 6a30BoI iH(MPACTPYKTYPHU 10 Pi3HOTO poiay Kibepartak (TIOPYIIEHHS KOPIIO-
patuBHOI Ge3mexu, (hilllMHT, BUMaraHHsa B COI[iaIbHUX Mepeskax TOIIO), sKi mepe-
TBOPUJIMCS Ha OJHY 3 HallHeGe3NMeuHIiNmMxX 3arpo3 JJisi 0cOOUCTOl, HalliOHAIbHOI,
perioHabHOI 1 rrobanbHOI Gesnekn. Tak, cranom Ha 2012 p. KibepaTaku KOIITYBaJIH
114 mimpsipais monapis CIITA mopoky, a 3 ypaxyBaHHSI yacy, BUTPAueHOTO Ha Biji-
HOBJIEHHSI HOPMaJIbHOI poOOTH Ha YyCYHEeHHs], 3arajibHa BapTiCTh KibepaTak J0CSTHE
npurooMiuLuBux 385 Minbapais ponapis [34, ¢. 973]. Kpim toro, caix 6patu 10
yBaru, o OCKiJIbKM KiGepaTaku JENIeBIi, 3pydyHillii Ta MeHII PU3UKOBI, HisK (hisudHi
aTaku, ChOTO/IHI B KiGEPIIPOCTOPI BUMHSETHCS 3HAUHA YaCTKa TPAAUIIHHUX 3I0UNHIB
(BUPOOHUIITBO Ta PO3MOBCIOIKEHHS AUTAYO0I TopHOrpadii, 6aHKiBChbKi Ta (hiHaHCOBI
maxpaicTBa, OPYHIEHHS THTEJEeKTYaJIbHOI BJACHOCTI, 3JIOYMHU 3 KPUIITOBAIIOTOIO
TOMIO), IKi CIIPUYMHSAIOTh YKpail HeraTWUBHI T'yMaHiTapHi, EKOHOMIYHI Ta TPaBOBi
HacJtigku [46, c. 4017].

Kibepbesneka Oisbliire He € MpobaeMOi0 BUHATKOBO KOMIT'IOTEpHOI Oesreku. Y ii
3abe3revyerHi 3allikaBJjeHi yci Jep:KaBu, OCKIJIBKU Bifl ii cTaHy 3aJesKuTh, 4n Oyjie
POIOBKYBaTH e(heKTUBHO (DYHKIIOHYBAaTH KibeprnpocTip y curyarliii KibepaTaku.

! JloHesaBHa TepMiHu 3 TIpedikcoM «Kibep» Maso BKMBAJINCI B YKPAlHCHKOMY 3aKOHOAABCTBI. HaTo-
MiCTh HIMPOKO BUKOPUCTOBYBAJIOCS HOHATTS <«iH(bopMmaiiiina Gesmeka». Bix mouarky pociiichko-
YKPaiHCBKOTO KOH(DJIIKTY Y 3aKOHONABCTBI TOYATIO 3aCTOCOBYBATHUCS SIK TIOHSTTS «iH(opMaililiHa
Gesrekar («/{okrpuHa indopmartiiinoi 6esnexu Ykpaiau», 2017) [24], tax i «kibepOesneka» («Crpa-
Teris kibepbesnexku Ykpainu», 2016) [59]. [Ipu 1boMy BKazaHi akTH He TIOSICHIOIOTh 3MICT BiAIOBI-
HUX TOHSTH, He PO3KPUBAETHCS 1 CIIBBIAHONIEHHS Mi’K HUMH, IO IMKOIUTHh SK HOPMOTBOPUili, Tak
i TTPaBO3aCTOCOBHIN Ta iHTEPIIPETAIliHO-TIPABOBIHl MiSIIBHOCTI. 3Baskafoud Ha MparHeHHS YKpaiHu
HaGyTn wieHcTBa B €Bporeiicbkomy Corosi, TOIIIBHO Y BITYM3HIHOMY 3aKOHOIABCTBI OTepyBaTH
HOHATTAMU «KibeprpocTip» Ta «kibepbesieka, 1o GiIbIIown Mipol BiAOBIIaE €BPONEHCHKOMY Mij-
XO/Y /10 TIPABOBOTO PETYJIIOBAHHS BiTIOBITHUX BiTHOCHH.

10 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2020. Bun. 149
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Tox nepskaBy BUMYIIEHI BHOKPEMIIIOBATU B PaMKaX IOJITUKK HAIIOHAJIBHOI Ge3eKy
Takuii il maBwU, K KibepOesreky, a TakoK BAaBaTUCS 10 (HOPMYBAHHS BiZMOBITHUX
CTPYKTYPHUX TPO3/IIJIIB B OpraHax Oe3IeKr.

[Tompu Te, 1m0 TeMaTnKa KibepOesiekn B YKpaiHi Bce YacTillie apTUKYJIFOETHCST Ha
HalBUIIOMY JIEP;KaBHOMY PiBHI, HAYKOBI JIOCI/PKEHHS, a TAKOXK PeasibHi 3aX0/IN B 1T
cepi Bee 111 3aIMIIaloThest 6araTo B oMy (pparMeHTapHUMHU Ta HecucTeMHUME |26,
c. 120] i masreko He 3aBXKAM BPaXOBYIOTH MMiIxoan €Bporelicbkoro Coio3y B TUTAHHSX
3aIPOBaKEHHs IIPAaBOBOI BiANOBIJANBHOCTI 32 KiOEP3JI0YMHA.

Ananiz ocmannix docaidxcens i nyonixayii. Ipobiematuka KibepOesneku
NpUBepTAE 3HAYHY yBary HaykoBIiB 3 kiHig XX ct. Jlochizxennda B 1miii cepi
TPAAUIINHO MalOTh MIKAUCHUIJIIHAPDHUN XapakTep. /[0 HayKOBUX PO3BiNOK,
HPUCBSAYEHUX [IPABOBUM IIpobieMaM KibepOesneku, MoKHa BigHecTH IyOJiKalii
sapyOixuux (H. Bruijn [8], K. E. Eichensehr [27], U. Gorham-Oscilowski [32],
P. T. Jaeger [32], J. Jang-Jaccard [34], M. Janssen [8], C. Leuprecht [40], S. Nepal
[34], D. C. Schleher) [51] i Bitunsnsinux (O. A. Bapanos [3], /I. B. /ly6os [26],
b. A. Kopmuu [37], B. A. Jlinkan [47]) aBTOpiB.

Mema ma 3aédanns docaioxcenns. MeToro CTATTi € BUBHAUYEHHST KJIIOUOBUX
crpareriyHux npobJieM i MISXiB X BUPIIIeHHs 321151 Po30y10BU e(heKTUBHIX MeXa-
Hi3MiB 3a0e3nedents KibepOeseky B 4aCTHHI NPOTUAIL 310urnHaM (immHry. Bigmo-
BIJIHO /10 M€TH BU3HAYAIOTHCST TaKi 3aBIaHHS: BU3HAYNTH THUIN Ta BIUIWB KibepaTax;
BU3HAYUTH (DIMIMHT SIK OHY 3 HANBAKJIUBIIINX 3arpo3 KibepOe3reku; mpoaHasisy-
BaTH TaKCOHOMIIO Pi3HMX THIIB (INIMHIOBUX aTak Ta 3ac00iB 3aXMCTY KOPHCTYBaviB
BiJl HUX; BU3HAYUTU cydacHi miaxoan €Bporneticbkoro Coio3y B NMUTAHHI 3aripoBa-
JUKEHHsT KPUMIHAJIBHOI BiAOBiZaIbHOCTI 3a (DilIMHT; MiABUIIATI PiBeHb 00i3HAHOCTI
TPOMA/ICBKOCTI Y MUTAHHSIX KPUMIHATBHO-TIPABOBOI iIeHTH (iK1 (irmrHTYy.

Buxnao ocnosnozo mamepiany. Bubyx iHbopMailiiiHiX TEXHOJIOTIH CTPIMKO
3MIHIOE BCl aCIIeKTH Cy4aCHOTO COLaJIbHOTO, MOJITHYHOTO, KYJIBTYPHOTO Ta €KOHOMIY-
Horo kuTTs. [o6anphe Memia-arenTctBo We Are Social ta po3pobHukH 1iaThopmu
JUIs1 yrpaBJiiHHS collianbHuMu Mepexkamu Hoot Suite na nmouarky 2019 p. npen-
CTaBUJIN 3BiTH, BIAMOBIIHO 70 SkuX Hampukinii 2018 p. kopucTyBauamu iHTepHETY
6y 4,021 mupa oci6 (53 % Bix HaceseHHs taHeTn), Toai ik B 2015 p. gocTyr 10
Mepesxi mamu 3,2 mupa mozeit (43 %), a B 1995 p. 1eit MOKa3HUK CTAaHOBUB JIUIIE
1 % [52]. B Ykpaini intepaer-ayautopist B 2018 p. cranousia 70% Bia HacesnreHHs
(surre 3a 2018 p. Bona 3poca Ha 11 %) [57].

Amnauis, nmpoBesennii Ha 3amoBienns arenrctBa Culumus Media B 2019 p.,
JIEMOHCTPYE Bpaxaiodi o0csry iHopMaliii, 1o TPaHC/II0I0THC 3 COIIATBHUX MEPEX,
e-commerce-caiTiB, MeCeH/)KepiB Ta IHIINUX PeCypcCiB B iHTEPHETI KOKHY XBUJINHY
[49]. 3Baskaroum Ha OTpUMAaHI JIaHi, a TAKOXK TTO3UTUBHY JMHAMIKY 3POCTaHHS KiJTbKO-
CTi KOPUCTYBAuiB iHTEpHETY, MO’KHA BIIEBHEHO CTBEP/KYBaTH, 110 JIIOJCTBO CTPIMKO
IIPOCYBAETHCS 10 (POPMYyBaHHS JiiCHO T/I00AJBHOIO iHMOPMAIIITHOTO CYCIIIbCTBA.
Y TakoMy CyCIIJIbCTBI JKUTTSI SIK OKPEMOro iHJWBi/A, TaK 1 Pi3HUX COIiaJbHUX
IPYII, CYCILJIbCTBA, AEP/KaBU 1 CBITY B IiloMy Oyle 3ajiekaTH Bijl cTaHy Kibeprpo-
cTopy, ioro Gesmneku i HamiitHOCTI. [le MOB’sI3aHO 3 THM, 1O BIAKPUTHIT Ta BiILHIIT
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KibGeprpocTip posumupioe cBoboLy i MOKJIMBOCTI JOfEl, 36arauye CyCHijbCcTBO,
CTBOPIOE HOBUH TJI00ATBHUIN IHTEPAKTUBHIIT PUHOK ifI€ll, TOCIIKEHD Ta iIHHOBAIII,
CTUMYJTIOE BiAMOBiaIbHy Ta eheKTuBHY podoTy Biaau [59].

OpHak T106asibHi TeXHOJIOTIYHA Ta iHGOopMaIlliiiHa PeBOJTOI, SK i Oyb-sIKi iHIIT
colliaibHi SBUINA, OKPIM MMO3UTUBHOTO BIJIMBY Ha CYCIIJIBHUI PO3BUTOK MalOTh 1
3BOPOTHiil 6iKk — MoOBa iijie PO iXHI HeraTUBHI HACJIIAKHU, SIKi MOPOIUJIM YUMAJIO
npobiem i HebaxkaHUX ABUI Ta HpoleciB. MeTbcs He Juine MPo BUHUKHEHHS
r100a1bHOrO 1(GPOBOrO PO3PUBY MiK PO3BUHEHMMU KpaiHAMK Ta PEIITOIO CBITY,
KW HOCUTH IHTErpaJbHUI XapaKTep i BKJI0Ya€ B cebe PO3PUBHU B €KOHOMIII, OCBITI,
PiBHI JKUTTH, 0X0/1aX, XapuyBaHHi i T. iH. [29]. He MeH1 HeraTUBHUA, PYIHIBHUN
XapakTep MaroTh KiGeP3JIOUYMHHICTh, KiIGEPTEPOPU3M Ta iHIIN SBHUINA, 10 CTAHOBJISITH
6e3mocepeiHIO 3arpo3y HallioHasbHil Gesmeri aep:xasu [9]. Cuix 3a3HauwT, 1Mo
xoua KibepOesiieka € OfHIEI0 3 HallBaKIMBINIMX 1IPoOJieM, T0iH(GOPMOBAHICTh TPO-
MaJIChbKOCTI 1[I0 Hel 3a/IMIIAEThCsA 0OMEKEHOIO 1 TIOBEPXOBOIO.

[HTEpHeT MaB MOTYKHUHN MONITOBX /71T PO3BUTKY MAacOBOI KOMYHIKaIlii, TOPTiBJIi
Ta 06MiHy iH(dopMarliieo. Pa3oM 3 TUM ChOTO/IHI BiH € Ti€o chepolo, e 3/iiicHIo-
€THCST YUMAJIO MIPABOTIOPYIIEHb. 3HEOCOOeH T XapakTep g poBoi iHGpacTpyKTypu
3poOUB KPaAKKY iIEHTUYHOCT] IPUPOAHUM 1 HaZ3BUYAIHO TPUBAOJUBUM IIPOEKTOM
[60, c. 186]. Kibep3smounHIli akTUBHO BUKOPUCTOBYIOTH Pi3Hi 3ac00M BUKPAJEHHS
ingopmartii, 3oxpema (hinmuHT.

[Turanas GajblIuBol iIEHTUYHOCTI B iHTEpHETI — Iie cTapa rnpobiema, sika J0ci
He OTpuMaJia YHiBepPCaJbHO IIPABOBOTO PO3B’SI3aHHS MOIPH Te, M0 3aXUCT KOH(ieH-
IIIHOCTI € KJII0YOBOIO MOJIiTUYHOI0 MeToto Pagm €sporm i €sporeiicbkoro Coiosy
(mpaBo Ha KOHMIZEHITIHHICTD 3aKpirieHo cT. 8 €Bporielicbkoi KOHBEHIIII PO MpaBa
moguau 28], ctattsamu 7, 8 Xaprii ocHoBHUX mipaB €Bporneiicbkoro Comogy [10] Ta
MupexktuBamu 95/46 / €C ta 97/66 / €C) [18].

Omnnaiin-cepBicu CTaJy HEBiJ'EMHOIO CKJIAJ0BOIO HAIOTO KUTTS: BOHU CYT-
TEBO CIIPOILLYIOTH JOCTYI /10 iH@opMallii KopucTyBayaM i 3MEHIIYIOTb €KCILIY-
atalfiifHi BUTpaTu HajaBadyaMm mocayr. OHaK KOPUCTYBaHHSI OHJIANH-CepBiCOM
notpeby€e MeBHOTO PiBHSA TEXHIYHUX HABUYOK, IKUMHU BOJIOJIIOTH JajJieKO He yci
kopuctyBaui InTepuery. CaMe KaTeropisi TaKUX HeOCBiYeHWX, HaiBHUX KOPHC-
TyBadiB Y4acTO CTA€ KEPTBOW (DIilIMHTY, KUl € OXHUM 3 HaWOiJIbIIT MOMKUPEHNX
3JI0unHiB B [HTEpHETI.

@imunr («phishing») rtakox Bimomuil sk <«migpobka 6penga» («brand
spoofing») abo maxpaiicTBo 3 miatixauMu Kapramu («cardings»), — 1e BiZHOCHO
HOBUI (MOPIBHSAHO 3 BIPYCHUMH aTakaM¥ i XaKepPCTBOM) Pi3HOBHUJ KiGep3a0unhy,
METOI0 SIKOTO € BUKDAJEHHsI TJISIXOM 3aCTOCYBaHHsI KOMOIHAIT Pi3HUX METO/IB
COIliaJIbHOI 1HKeHepii Ta miApoOKu BeOCaiiTiB KOHMIAeHIIITHOT iH(opMaIlii eKkoHO-
MiYHOTO XapakTepy (TaKuxX OCOOMCTHX MaHUX, sIK iM’sl, laTa HAPOJKEHHS, a/peca,
HOMep TesedOHY, HOMep CTPaxoBOTO CBiZIOITBA, HOMEPU KPEAUTHOI i MeANYHOI
KapToK, 00JIiKOBUII 3anuc i napouii, iHdopmaliis npo 6aHKiBCbKMIT paXyHOK, HOMED
ITOCBI/TYEHHS BOJIis1) /IJIsT CKOEHHS Y MOAJBIIOMY KPa/isKOK, I1axpaicTBa 4M iHINUX
3nounniB [60, c. 187; 61, c. 290; 41].
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Puc. 1. Knacudikania ¢imunr-atak [ Haseneno 3a: 33].

Heb6esneunictp ¢inmmary o6yMoBIeHa MepeyciM KO0 — BiH 3aBIa€ MpsMy
(biHaHCcoOBY MIKOMY, @ TAKOXK MOPOKYE «KPU3Y JOBipU»' /10 omepariiii B iHTEepHETI,
aJKe dyepe3 CYTTEBI BTpaTH Bifl (inmmmHT-aTak oKpeMi (hiHAaHCOBI iHCTUTYTU Bi]MOB-
JISTIOTBCST BiJl OTJIATH 1 TIOKJIQAl0Th BiJINOBIAbHICTD Ha KJIi€EHTa [5], migpuBae map-
KETWHTOBI 3yCUJLIS 1 3araJbHUi iMipK KomiaHiil (Ha ¢inaHcoBi ycraHoBu (6aHKM Ta
KpeUTHi cIriyiku) 3a3Bnyaii cripsimoBano 60—80 % ¢immur-atak), — aKy BiH 3aBaa€
eJIEKTPOHHIN KOMEpIlii, a TaKOK CTPIMKUM HOTO MOMMUPEHHSIM YHACTIOK (heHome-
HaJIbHOT MPUOYTKOBOCTI iHBeCTHIIIN y (dimuHr?. IcHye ayMKa, 1o 3a POy TKOBICTIO
riobasbHa Kibep3IoYnHHICTh BUTIEPEKAE HABITH TOPTiBJII0 HapKoTUKamu [43, c. 41].
B oxpemux Bumnajkax (pillMHr-aTaku MOXYTbh HECTH 3arpo3y TaKOXK HallilOHAJbHUM
iHTepecam®, perioHaybHiil i MixkHapoaHiil Oesrerti’. TaKoX € 11e OJUH MOMEHT, SIKWii

! 3araspHOBIIOMO, IO 0Bipa € BU3HAYAIBHNM (HhaKTOPOM YCIIixXy eseKTpoHHoro OGankinry [35; 30].

2 TlpoBemennit amamia 3acBimaye, mo ua Biampasky 10 000 000 eseKTPOHHWX JUCTIB y MicCSIDb
immmar-maxpai Butpavaiots 160 gomapis. HaBiTh AKio Ha i IucTH AaayTh Bianosias autmie 0,001 %
mojiel, TpuGyToK maxpais cranosutrMe Maiike 125 000 momapis [53, c. 5.

Tak, 1mig yac npesugeHTchKol Bubopuoi kamnanii 2019 p. mig yaap GinmmHr-aTak moTpanuim cepsepu
Ta mepcoHanbHi KoM 'orepu criBpobitankis [IBK Vipaimn. Y munui 2017 p. 3M0BMUCHUKN Hama-
rajiucsl CKOMIIPOMETYBaTH poOoui CcTaHIlii IPaliBHUKIB Ha aTOMHUX €JIEKTPOCTAHILISIX, PO3CUJIAI0UM
Hauisteni (imumuarosi auctu. Y tpasti 2016 p. mana micue cnpoba (ilIMHIOBOI aTaku Ha MOIITOBI
cucTeMu XPUCTUSHCHKO-IEMOKPATUYHOTO COI03Y — MOJITHYHOI napTii AHresn Mepkesb. Y Gepesti
2016 p. mig yac npesugenTcbkoi kamianii 8 CIIA Gymno «3mamaHo» OOJTIKOBUN 3aIUC €JIEKTPOHHOT
nowmtu B Google ronosu Bubopuoro mrady kanaugara B npesugertu X. Kainron /Ix. [ogecru.

V Gepesni 2020 p. macosi ¢immHr-ataku Oy/m crnpsiMoBaHi Ha cuctemMu BceecBiTHBOI opranisarii 0xo-
potu 310pos’ss (BOO3). Jlume y Benukiit Bpuranii maxpai Ha emizemii koponasipycy sapobuim 1
MuH fosapis. laxpai Bugasanu cebe 3a cruiBpobiTHUKIB LIeHTPY 3 KOHTPOJIIO i NPOMITAKTUKY 3aXBO-
poBab 260 BOO3, BUKOPUCTOBYIOUM Pi3Hi CXeMH — Bijl JOCTABKU 3aXUCHUX MACOK /10 (DIlIMHTOBHX
atak 4yepe3 ejeKTpoHHY TomTy. bymo 3apeectpoBano nonax 4000 momeHiB, MOB'I3aHNX 3 KOPOHABi-
pycom. Y Gepesti 2018 p. Minicreperso octutii CIIIA BUCYHYJIO TiI03Py ipaHCBKUM XaKepaMm, sIKi

w
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3MYIIYE TOBOPUTH MPO HEGE3MEUHICTh AAHOTO MPABOMOPYIIEHHS, — KiOep3IounHH,
30KpeMa (DIillIUHT, € PiI3HOBUIOM OPTaHi30BaHOI 3JIOYMHHOCTI [7].

[TepeciyHOMy iHTEPHET-KOPUCTYBauy PO3IMis3HATH (hilllMHT-aTaKy GyBa€ TOCHTDH
CKJIAJTHO Yepe3 HOoro MoBipmBicTh! i morany 06i3HAHICTD 3 METOJAMK i TAKTHKAMM
GimuHry, 9Ki TOCTIHHO OHOBJIOIOTHCA (CIIaM Jie/iasli YyacTillle MOEAHYEThCI 31 3710-
BMUCHMM [POrpaMHuM 3abe3redeHusm) [38].

Hayxkosriii Yuisepcutery Kapueri Mesuion (Carnegie Mellon University) Berato-
BUWJIM HACTYITHI IPUYUHU BPA3JIUBOCTI Jiozieii no ¢dimmunry. [lo-meprre, inTepaeT-Ko-
PUCTYBaYi CXUJIbHI OIIIHIOBATH 3aKOHHICTH BeOCAITy 3a HOTO «30BHINTHIM BUTJISIIOM>,
SIKUH mraxpai Jierko ayomooTh. [o-apyre, 6arato KOPUCTYBadiB HE PO3YMIIOTH i HE
NOBIPSIIOTH TIOKa3HUKaM Oe3neku y BeGOpaysepax. [To-TpeTe, xoua gesiki croxKuBadi
3HAIOTh MPO (hilIMHT, I 00i3HAHICTh He 3MEHIIYE iX BpasJMBOCTI ab0 He Hajae
KOPUCHUX CTpaTeriii 1yig BUsABIeHHs dimunr-atak. [lo-ueTBepre, cipuitHATTS cep-
MO3HOCTI HACIAKIB (DIIIMHTY He TIOPOJIKYE HaJeKHY TOBEMIHKY KOPUCTYBayiB [55;
IIAB. TaKoX: 23; 25; 62].

36ip PossaTOR Excnayaranis Jocsaraenns
igdopMamii BIIHOCHH BIIHOCHH MeTH

Puc. 2. Erarmu ¢immar-atak [Haseneno 3a: 44 |.

Po3pi3HAI0Th YOTHUPU OCHOBHI METO/IH, 110 3aCTOCOBYIOThCS (inepamu.

«Dragnet Method», sxuii nepeg6aya€ BUKOPUCTAHHS ClIaM-eJIeKTPOHHI JIMCTH,
BebcaiiTi, ciimBaiodi BikHa abo mizpob/ieni pexaaMui banepu 3 (panbcuhikoBaHOIO
KOPMOPATUBHOIO ileHTHdiKaITie0 (HampuKJIa, TOBApHi 3HAKH, JJOTOTUTIN 1 (hipMOBI
HallMeHyBaHH:), SIKi aJ[peCOBaHi BEJUKIN KIJIBKOCTI Jitofiell (HAIpUKJIa, KIiEHTaM
6aHKy abo ujieHaM OpraHisailii KOHKpeTHOTro cailT-aykitiony). Ileit Mmetox He Tiepe/-
Gaua€e BUSIBICHHS 3a3/[aJI€Ti/[b KOHKPETHUX MOTEHIIHUX JKEPTB, OCKIJIbKI a/[pecaTu
6epyThCs 3 BUMAAKOBOI Ga3u JaHUX.

«Rod-and-Reel method» (spear-phishing). 1linboBuii ¢immur 6igpm Hebes-
MMeYHUH, OCKIJIbKU CIPSIMOBAHUN HA KOHKPETHY I[iJIbOBY KePTBY (BUKOPUCTOBYE

posicann InMHTOBI JUCTH TTOHA/ CTA TUCSTYaM HAYKOBIIIB IT0 BCbOMY CBITY. JKepTBamu ataku ctamn
norasn 140 yuiBepcuretiB Ta 30 xommaniit B8 CIIIA, ta 176 yuiBepcurtetiB y 21 inmri#i kpaini. ¥ ame-
PUKaHCHKUX YCTAaHOB Oysi0 BUKpajeHo Osmsbko 31 Tepabaiita HaHuX, BapTiCTIO OJM3bKO 3,4 MIIpP/
JTOJTapiB.

Amani3 B3aeMO3B’A3KY MiX memorpacdieio Ta CIPUHHATANBICTIO 0 (GIMIMHTY CBIIYUTH MPO Te, IO
sKepTBaMu (DIIIMHTY YacTillle CTaloTh JKIHKY, aHi’K Y0JOBIKK (YOJOBIKUM MaioTh Oijiblile IIAHCIB TIpa-
BUJIbHO PO3pisHUTH (DIIIMHT Ta 3aKOHHI BeOcaiiTu, Hix xiHku (75,5 % npasusibHo tpotu 64,4 %
[PaBUIIbHO)), a Mosoab (18-25 p.) Giabmn yyrimBa g0 (imuary, HiXK iHIH BikoBi Tpymm. Takox
MTOTEHIIIHHUMH >KepTBaMU (DIllTIHTY € JIIOAN 3 BaJlaMU 30Dy, OCKIIBKU BOHU BUKJIIOYHO TOKIAAIOTHCS
Ha CJIYXOBi CHTHAJN, OTPUMAaHI BiJl eKpAaHHOTO 34nTyBayva [55; 56].
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JIOJICBKUI (DaKTOP, 3AATHICTD JIOAMHY IIPUIiMAT HeoOLyMaHi i CIIOHTaHHi pilleHHs),
CTOCOBHO SKOI cIleniagbHo 30upaerbes iHdopMallis abu 3pobuty agpecoBate it
nocjaHHst Oinbin mepekoHanBUM. CTPYKTYpa AaHOTO (DIilUHTY OB CKJIAIHA i
CKJIQ/IAETHCS 3 TAaKUX MOCTIIOBHUX KPOKIB: 1) myiaHyBanHs (IIPOBEIEHHST PO3BIIKH,
aHaJIi3 BPa3IMBOCTI, BUGIP XUTPOIIIB); 2) miAroToBKa (CKJIAJaHHs JIUCTA, PO3POOKa
3acobiB arakn); 3) araka (BiApaBKa JIMCTa, BIPOBaKeHH 1KigauBoro 113); 4) 36ip
(36ip iropmartii mkigmmsum I13, orpumanss i aHaui3 iHGopMartii); 5) maxpaicTBo
(BukopucTtanug iHgopmMmaritii, mpogax iHgopmMmariii, manTax); 6) 3aBepiieHHs (JTiK-
Bijlallis j0Ka3iB, mosbaBieHHs TepeciayBauis, olinka edexkrusHocti) [63, ¢. 99].

«Lobsterpot Method». Bin mosisirac y cTBopeHHi BeOCalTiB, CXOKUX Ha 3aKOHHI
KOpItopaTuBHi BeOCallTH, sIKi By3bKO BM3HAYalOTh KJjac KepTB (imepamu. MeHImii
KJIaC MOTEHIIIHUX sKePTB BU3HAUYCHUI 3a3/1aJ1eTi/ib, ajle He BUKJIMKAE PeaKIlil sKepTBU.
JlocTaTHBO TOTO, IO MOTEPHLINI COPUIHAB MiApoOAeHil BeOCANT K JeraabHuil i
HajaB indopmalliio mpo ocobucti gani. Y pamMkax I[bOr0 MeTOAY IigpobKa BigOy-
BAE€ThCsI Ha PiBHI TpoTOKOIy. MeTta 1maxpast moJsisita€ abo B OTPUMaHHI JTOCTYILY /10
3axXMIIEHOro caiiTy, abo B MacKyBaHHi HOTo cripaBkHboi ocobu. [Ipu oMy mmaxpaii
MO3Ke BUKPACTH ajipecy KepTBH, dhanbcudikyoun iHdopmalliio mpo MapiipyTH3aIio
HOBIZIOMJIEHHS, 1100 3/[aBaI0Cs, 1[0 BOHO IPUIIILIO 3 aKayHTa KepPTBH 3aMiCTh HOro
ByiacHoro [50].

«Gillnet phishing Method». Ha Binminy Bix momnepennix mertoniB «Gillnet
phishing» menIoro mipoto 3opieHTOBaHMIT Ha colliaibHy iHKeHepio. Dinrepu BBO-
JIATh MIKIUIMBUI KO B €JIEKTPOHHI JIMCTU Ta BeOCAIITH.

PosmipkoBytoun Haj MporpamMoro 3aXUCTy Bijl (GilTUHT-aTaK, CJiJi 3a3HAYUTH,
IO 30CePe/KEHHS yBaru JINIe Ha TEXHIYHOMY OCHAIIEHHI CUCTEMU 3aXUCTY iH(OP-
Marfii € TTOMUJIKOIO, OCKIJIbKU YCIITHICTD JaHNX 3JI0YMHIB 0OYMOBJIeHA HacaMIIePe/t
JoachKkuM akTopoM. Xodya y HAyKOBill JiiTepaTypi HaBe€HO YMCJIEHHI TeXHIUHI
pillleHHsT MO0 TTOTePeIKeHHs Ta HelTpaisallii (imuHAr-atak, i MOTOAUTHCS 3
THM, 1[0 JKOJTHE i3 3aITPOTIOHOBAHUX PIllleHb HE CTAJ0 «CPIOHOI0 Kysiei» y 60poThi
npotu dimunry [54].

Cepez 3ax0/1iB, CIPSIMOBAHUX Ha 3aXUCT Bijl (DillTUHT-aTaK, Mepeiycim ciji BKa-
3aTH Ha 3aXO/M OPraHisaliiHOro Xapakrepy, SKi MOBUHHI OyTU CIIPSMOBaHi 30KpeMa
Ha HaBYaHHs KOPHUCTYBadiB, MMiJBUINEHHs iXHbOI obizHaHocTi. Ha HeobOximHOCTI
3aIIpOBa’KEHHsI TPOMaJICbKOI iH(hOpMaIliiiHO-TIPOCBITHUIIPKOI KaMIlaHil Ta Iporia-
raHjii Kpamux IpakTuk y cdepi kibepbesnexkn €Bporeiicbka Pasa HarosomnryBasa
nie B 2001 p. [13]. [lana pekoMeH/aIlig 3aIUIIAETHCS AKTYaTbHOIO Ta TTPAKTUYHO
3Hauymnoio i chorosi. ¥ permamenti €C 2019/881 narosionyerbes, MO CTBOPeHe B
2004 p. €Bporeiicbke areHTCTBO 3 MepekeBol Ta iHbopmariiinoi 6esnexn (ENISA)
Ma€ peryJsipHO MPOBOIUTH MPOCBITHUIIBKI Ta MyOJiuHi OCBITHI KaMIaHii, CIIpsiMo-
BaHi Ha KiHI[EBUX KOPHUCTYBaYiB!, THM CaM¥M CIIPUSIOUN OiIbI Oe3MevHill OBeIiHII
Jio/ielt B iHTEpHeTI Ta iXHill nudpoBiit TPaMOTHOCTI, TTiBUIEHHIO 06i3HAHOCTI PO
HNOTEHIIiHI Kibep3arposu, BKIOYAIOUN TaKi OHJIANH-3/JI04MHM, SK (DINIMHI-aTaKy,

! KoHTekcTyasbHe HaBYaHHS, TPEHIHTU Ta iHTEPAKTHBHI irpy MOKPAIIYIOTh 3[aTHICTh KOPUCTYBaviB
yHUKatH ¢immHr-aTak [39].
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6oTHeTH, (hiHaHCOBI Ta GaHKIBCHKI IIaxpaiicTBa, BUNAAKK IIaXpaiicTBa 3 JaHUMU, a
TaKOK CIPHUATH OaratodakTOpHiil aBTeHTH(DIKaIlii, aHOHIMHOCTI Ta 3aXUCTY JAaHUX
(1. 40 Permamenty) [48].

[Tpu oprasnizariii MpOCBITHUIBKUX 3aXO/IIB CJIiJl 3BAsKaTH HA Te, O Yy CBITI HaJIi-
qy€eThCs He MeHIme 2,2 MIp/ 0cib 3 TOPYIIeHHSIM 30py a00 CJHIOTH. Y I[bOMY 3B’SI3KY
0c00/MBOI akTyaJabHOCTI HabyBae 1pobieMa 3abesredeHHst JOCTYIHOCTI 3aco0iB
AHTUQIMIIHTY 715 JIIo/ieH 13 BajlaMu 30py JIJIsl B3AEMO/Iil 3 IIUMU iHCTPyMEHTaMH.

ITpoGeMa KibGep3J104MHHOCTI BUIIISIIAE ChOTOAHI Habarato cepilo3HiIon, aHixK
1le 1HKOJIM 3/1a€ThCSI, OCKIIbKU BOHA HOCUTH TPAHCKOPAOHHUI xapakrtep. Crpoba
OKpeMUX JIepKaB 3allPOBAJNTH KPUMiHATIbHE TIOKapaHHs 3a (PiMIMHT Ha HalliOHAJb-
HOMY PiBHI He BUPIIILye pobIeMy, OCKIIbKY Jist (iliepis, SIKi MPaIoTh 10 BCHOMY
CBITY, HECKJIAJHO OMUHYTH HailioHasbHi Gap’epu. Came TOMy TPOTHIisS KibGepssio-
YMHHOCTI TTOTpeOy€e 3HAYHUX 3yCUJIb He JIUIIEe OKPEMUX JIEPKaB, ajie i MiZKHAPOJIHUX
opranizariit (€sporeiicbkoro Coro3dy, Pagn €Bpornu, [aTepnosy Ta iH.), SKki 31aTHI
3a0€e31MeYnTH KOOPANHAIIO CIIJBHUX 3YCUJIb JepKaB 3 PO3POOKU BiAMOBIIHOTO
3aKOHOJIABCTBA, BeJleHHsT 6AaraToCTOPOHHIX MEPErOBOPIB 3 MUTAHb CITIBPOOITHHUIITRA,
oOMiHy iH(oOpMAaIli€o 1 JoKkazaMu, PO3CJIiyBaHHs, KOH(DICKaIlii aKTUBIB, KOHCY/Ib-
Taliil 3 IPUBOJY HOJITHKH, TEXHIYHOI JOIIOMOTH, MaTepiaJbHO-TeXHIYHOroO 3abe31ie-
yeHHs Tomio [1; 4; 5].

IcHytOTH TIEBHI TPOGJIEMH TIIOI0 3AMTPOBA/KEHHST KPUMiHATLHO-TIPABOBOI BiIIO-
BiIaJIbHOCTI 3a (PiNIMHT-aTaku, OCKLJIbKK (DITAHT B3araji HE € OKPEeMUM 3JI0Y4NHOM
BIZIITOBIJIHO /10 MaTepiaJbHOTO KpHMMiHaiIbHOro mnpasa'. Ile meBHe «mapacosibKoBe»
MTOHSATTS, sTKe OXOTLTIOE HU3KY PO3IOYAaTUX UM 3aBeplieHnX 37104nHiB [36]. Dinmmar-
aTaky 3 TOYKU 30PY KPUMIHATLHOTO TTPaBa MOKYTh BiJIITOBIIATH PI3HUM KaTeropisgm
3JIOUNHIB (BUMaranHs, MaxpalicTBo, MAHTaX, TPABOMOPYIIeHHs, 10 OB’ g3aHi
3 06POOKOIO TIEPCOHANBHUX JTAHUX).

CriBpoOITHUIITBO JIepKaB HA MIsKHAPOJHOMY PiBHI 3 TIMTaHb MPOTH/Ii Kibep3Jio-
YIUHHOCTI posnodanocst Hanpukidii XX cr. 9—10 rpyaus 1997 p. mix yac poborun
camity G8 Ha piBHI MiHICTpiB focTHUIlii i BHYTpilHIX crnipaB y Bammurroni 6yJo
chOpMYJIBOBAHO CITITBHY TIO3UIIIIO JIePyKaB-yUaCHUIb, SIKYy BUKJIAJEHO Y KOMIOHIKE
mozno Ilnany 60porsbu 3i 3mounHamMu y cdepi Bucokux texuosoriit [14]. Toro sk
POKy 6yJI0 CTBOPEHO (POPYM 3 iIHTEPHET-3I0YNHHOCTI, YIaCHUKAMU SIKOTO OYJIN CITiB-
POGITHUKH TOJIIIIT, MiHICTEPCTB BHYTPIIITHIX CIIPAB i 3aXUCTY AaHUX, TIPEICTABHUKH
IHTepHeT-IHYCTPil.

[Tepmri kpoxn Ha 1IsAXy opmyBanasa €BporeiicbkuM CoO030M BJIACHOI TMOJIi-
TUKU B cepi 3abe3nedenHs MepekeBoi Ta iHdopmaiiiinol 6esneku (BcebiuHOT
crparerii 6e3MeK eJIeKTPOHHUX MEPEK, BKIIOUAOUN MPAKTIHYHI 3aXO0/[H 100 BIIPO-

! Cporomui migepom y mpaBosiit nportuzii ¢immury € CIITA, anTrdimnHroBe 3aKOHOIABCTBO SIKMX
dopmyBasiocst na nouatky XXI cr. JBaausars Tpu mrati i [yam MaioTh 3aKoHU, 1O CIEI[iaTbHO
crpsiMoBaHi Ha imuHTOBI cxeMu. B iHImMUX mTarax Ail0Th 3aKOHU, IO CTOCYIOTHCS KOMIT IOTEPHIX
3JI0YMHIB, MAXPaiichbKUX A a00 KpamiKKu 0COOMCTHX JAHUX, SKI TAKOXK MOKYTh 3aCTOCOBYBATUCS
1o ¢immaToBUX 37104nHIB. CIIA, gk i iHIII KpaiHw, 3ITKHYINCS 3 KpUMIiHATI3AIi€0 JAHOTO 3I0UNHY,
OCKibKH 1po6GeMa (ilHry Mae 31e61IbII0ro BUPIIyBaTUC TEXHOJIOTIYHUMU 3ac00aMu, aHikK mpa-
BoBUMH [58].
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BajKeHHsT) OyJio 3pobaero B 2001-2002 pp. €sponeiicbkoo Panorio, Pagoio €C,
€sporneiicbkoio Komicieto ta €sporneiicbkum lapramenTom y 3B’3Ky 3 THUM, 110 HA
piai Coto3y He BigOyBaBcst Tiporiec 30JMKEeHHsT KPUMIHATBHOTO TIpaBa B Iill cdepi,
[0 TOPO/IKYBAIO MPoOIeMu i3 po3ciigyBanusaM KibepamounniB. Taka curyartis
BOYEBH/b HE CTPUMYE TUX, XTO ILUIAHY€E 3JI04MHU B Kibeprpocropi. Byso Busnano
3a HeoOXiJlHe MOIMMPHUTH KPUMiHaJbHE 3aKOHOIABCTBO Jep/KaB-4jIeHiB Ha Jii, 110
IIPU3BO/IATH 10 HECAHKI[IOHOBAHOTO JIOCTYILY /10 KOMIT'IOTEPHUX MEPEesK, 30KpeMa /10
nopyuieHHs 6esnexu ocobuctux panux [13; 17].

VY 2001 p. €sponeiicbka Pama gopyunia €sponeiicbkiit Komicii pospobutu nepe-
JIIK HaIlIOHATBHUX 3aX071iB, 30KkpemMa Kowmicisg Masa chopMymioBaTi Mporo3ullii Moo
sakoHomaBcTBa €C B cdepi kibepsaounntocti [13]. Byso Takox crBOpeno dhopym
€C, B paMKax SIKOT0 MaJ BiOyBaTHCs AUCKYCIl MiXK TPaBOOXOPOHHMMHU OpraHaMu,
MIPOMUCTIOBIIAMY, iHTEPHET-TIPOBali/lepaMu, ollepaTopaMu 3B’SI3KY, TPOMAIChKUMMI
OopranizallisiMu, mpejicTaBHUKAMU CIIOKUBAYiB, OPraHaMU 3aXUCTY JaHUX Ta IHITUMU
3alliKaBJIeHNMH Cy0'€EKTAMU 3 METOIO TIONIYKY ONTUMATBHOTO GANAHCY MiXK 3aXHCTOM
OCHOBHUX TIpaB i cBOOO/ JIFOIMHY, 30KpeMa MpaBa Ha HEJOTOPKAHHICTH TIPUBATHOTO
KUTTST, HeOOXiHICTIO GOPOTHOU 3 KiGEP3TOUNHHICTIO 1 (hiHAHCOBUM TSATApeM, MI0
MOKJIAZIAETHCS HA TIOCTAYaJIbHUKIB TTocayT [12].

OjHaK CyTTEBOTO MPOrpecy B 1bOMY HampsiMi He OyJio pocsrayTo, i B 2005 p.
Pazsa €C Bumyiiiera Gysia 3BepHyTH yBary Ha Te, [0 CyTTEBI IPOTATHHU Ta PO30ixK-
HOCTI B KPUMIHAJIbHOMY 3aKOHOIABCTBI JepKaB-4/IeHiB IIePEIKOAKAITh GOPOTHOI 3
KiOep3JI0YMHHICTIO Ta YCKJIAHIOITh e(heKTUBHE CHIBPOOITHUIITBO TOJILII Ta CYIiB Y
cepi HanaiB Ha iHopmariiibi cucremu [16]. Tlonpu ycBizomieHHsT HeOOXiHOCTI
yHidikamii KpEMiHAJILHOTO 3aKOHOJABCTBA B YaCTHHI TPOTUIII KiOep3JI0YNHHOCTI
peasbHOTO Tporpecy B 1boMy Hampsimi €Bpometichbkuii Coi03 Tak i He JOCATHYB
(nuB. 3BiT €Bporneiicbkoi Kowmicii mpo mraxpaiicTBo 1mo0 6e3roTiBKOBUX IIaTiK-
Hux 3acobiB B €C: Bukonanus Ilmany miit 2004—2007 pokis [11]), Ha 1m0 BKaszye
Jupexkrusa €C 2019/713, B nyHkri 13 sikoi 3a3HaveHo, M0 MOTPiOEH 3arabHIIT
KPUMIiHAJIBHO-TIPABOBUM TIXi/ MO0 CKJIAJIOBUX €JEeMEHTIB 3JI0UYMHHOI MMOBEIIHKH,
SKI CIPUSAIOTH 200 TOTYIOTh ILIAX 0 (DaKTUYHOTO MIaXpaiiCbKOr0 BUKOPUCTAHHS
6€e3roTiBKOBOIO ILJIATIKHOTO 3aco0y. Y maniil J(upekTuBi eBpomneiichkuii 3aK0HO/1a-
Bellb He 0OMEKYETHCS JIHIIe MOCTAHOBKOIO 3arajibHol MeTH. /[MpeKTrBa BUMarae,
Mo-TiepIiie, BUKOPUCTAaHHS KPUMiIHAJIBHOTO 3aKOHO/IABCTBA [IJIT HAJ[AaHHST PABOBOTO
3aXUCTY TJIATIXKHUM IHCTPYMEHTaM, B IKMX BUKOPHUCTOBYIOTBCS CHeliaTbHi (hopmu
3axXMCTY BiJl iMiTallii abo 3/I0BKMBaHHS, 3 METOIO CIIOHYKaHHSI OIlePaTopiB HajaBaTH
Taki creriajgbHi (GOpPMU 3aXUCTY JJIST BUTYIIEHUX HUMU TJIATI)KHUX IHCTPYMEHTIB
(1. 12)!, no-zipyre, MPONOHYE PO3YMITH TIiJl TOHSTTSIM <«3JIOYMHHA MOBEIHKA» TAKOXK

! Tany BuMory GyJio 3akpimeno e pasime y Jupextusi €C 2016/1148 (Bumora, ajgpecoBaHa ycim
JepKaBaM-ujleHaM 1010 HasiBHOCTI MiHIMaJbHMX MOJKJIMBOCTEH Ta CTpareriii, mo 3abe3nedyrorhb
BUCOKWIi piBeHb (Ge3IeKN MepekeBrX Ta iH(HOPMaIiiHUX CUCTeM Ha IXHil TepUTOpii., a TAKOK BUMOTH
JI0 OIIEPATOPIB OCHOBHUX TIOCJIYT Ta JI0 TTOCTAYalbHUKIB IU(POBUX TOCIYT, 06 COPUATHA KYJIBTYPi
VIIPaBJIiHHS PU3MKAMU Ta 3a0e3MeYnTH MOBIIOMICHHS PO HAHOLIbII cepiiosni Bumagku) [21] ta
y 1. 96 Jlupekrusu €C 2015/2366: aus1 0OMeKeHHSI PU3KKIB, IOB'sI3aHUX 13 (DIIIMHT Ta IHIIMME
maxpaiicbKUMU JisIMU, HeoOXiZHO Ge3reuHe BUKOPUCTAHHS [IEPCOHAMIB0BAHUX JAHUX 100 Oe3MeKH.
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[OBE/IIHKY, CIIPSIMOBAHY Ha 30MpaHHs Ta BOJOIIHHSA IUIATIKHUMK 1HCTPYMEHTaMU
3 HAMIPOM BYMHSITH IaxpailCTBO, HANPUKJIAA, MIJASXOM (BilluHTY, CKiMiHTY ab0
CIIPSAMYBAHHS YU [ePEHAIPABICHHSI KOPUCTYBAYiB IJIATIXKHUX TOCJIYT Ha iMiTaIliiiHi
BeOCAliTH Ta iX PO3MOBCIO/PKEHHSI, HATPUKJIA, IIJISXOM TIPOAKy iH(OopMaIlii mpo
kpennTHi KapTku B [HTepHeTi (11. 13), i, TO-TPeTE, CTOCOBHO KPUMIHATBHUX 3JI0YN-
HiB, 3a3HaYeHUX y /IUPEKTUBI, TOHATTS YMUCIY 3aCTOCOBYETHCH /IO BCIX €JIE€MEHTIB,
1[0 CKJIAJAI0Th 11i KPUMiHaJIbHI IIPABOIOPYIIEHHS BiIIOBIIHO /10 HAIliOHAJIBLHOTO
3aKOHO/IABCTBA; YMUCHUI XapakTep JisSHHS, a TaKoXK OyAb-AKi 3HaHHA a0o0 I, 110
HEeOOXi/IHI SIK eJIeMeHT TIPaBOIOPYIIEHHS, MOKYTh OYTH BUKJIIOUEHI 3 00’€KTUBHUX
(hakTHYHUX 00CTaBUH; KPUMIHAJIBHI 3JI0YMHM, sIKi He TIOTPEOYIOTh YMUCIY, HE 0XO-
o Thes 1ieo Jupexktusoio (1. 12) [22].

IIpuxnaau antudinmHroBoro 3akoHoaBcrBa | Haseneno 3a: 6, ¢. 557]

Tunu aHTH(INMHTOBUX

. IIpuxnanu aHTH(INMHTOBUX 3aKOHIB
3aKOHIB

Controlling the Assault of Non-Solicited Pornography And
Marketing (CAN-SPAM) Act of 2003, USA;

Directive 95/46/EC of the European Parliament and of the
Council of 24 October 1995 on the protection of individuals
with regard to the processing of personal data and on the free
movement of such data;

Directive 2002/58/EC of the European Parliament and of
the Council of 12 July 2002 concerning the processing of
personal data and the protection of privacy in the electronic
communications sector (Directive on privacy and electronic
communications);

Copyright Ordinance (Cap 528) of Hong Kong;
Wire Fraud Act in the U.S. (18 U.S.C. § 1343);

3aKOHOIaBCTBO, SIKE TIepe-
IITKOJIPKAE TIOTTUPEHHIO
QINTUHT-TIOBITOMJIEHD

3aKoHO/IABCTRO, M0 3a60-
pousie dhanbumBi

BebOcaiiTu

Convention on Cybercrime (Offences related to infringements
of copyright and related rights, Article 10).

3aKOoHO/IaBCTBO, IO CIIPSI-
MoOBaHe Ha 30epesKeHHsI
KOHMIIEHTIIHHUX JTAHUX

Personal Data (Privacy) Ordinance (Cap. 486) of Hong Kong;
Directive (EU) 2018/1972 of the European Parliament and of
the Council of 11 December 2018 establishing the European
Electronic Communications Code (Recast);

Directive 2002/58/EC of the European Parliament and of
the Council of 12 July 2002 concerning the processing of
personal data and the protection of privacy in the electronic
communications sector (Directive on privacy and electronic
communications);

Convention on Cybercrime (Data Interference, Article 4);
Convention on Cybercrime (System interference, Article 5).

Y 1mpomy BiHOIIEHHI KOPUCTYBAaY MTOBUHEH MaTH MOKJIUBICTD TTOKJIAIATHICS HA TIPUITHATTS 3aX0/IiB,
110 3aXUIIAI0Th KOH(IAEHIIAHICTD Ta HiTiCHICTD IIepcoHaTi3oBaHuX Aanux Gesnexu [20].

18
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Tunu aHTH(INIMHTOBUX . .
Ipuknaau anTugilIMHrOBUX 3aKOHIB

3aKOHIB
3aKOHOIABCTBO, 110 Crime Ordinance (Cap. 200) of Hong Kong;
CTPUMYE KPATiKKY Identity Theft and Assumption Deterrence Act, which amended
IIeHTUYHOCTI Title 18, U.S. Code, Section 1028, 1998;

Identity Theft Penalty Enhancement Act, 2004;

18 U.S. Code § 1029. Fraud and related activity in connection
with access devices;

18 U.S.C. § 1344 — U.S. Code — Unannotated Title 18. Crimes
and Criminal Procedure § 1344. Bank fraud;

Computer fraud (18 U.S.C. § 1030(a)(4)) (US);

Convention on Cybercrime (Computer-related fraud, Article 8).

Xoua norpeba B yHidikamii KPUMIHAJBHOIO 3aKOHOAABCTBA JePKaB-UJIeHIB Y
cepi kibepOesieky BU3HaHa Ha PiBHI 3akoHogaBcTBa €C, cii 3ayBakuT, mio ii
peastizartist Ha HAIIOHATBHOMY 1 HaIHAIIOHATIBHOMY PiBHI BiZlOYyBAa€THCS HABBUYAITHO
nmoBisbHO [45].

Bucnoexu. Otxe, GilmuHr — ogHa 3 HailOiIbII ceploO3HIUX 3arpo3 Kibepbesneku
CYYaCHOCTI, IO TOJISITAE HAcAMIIEPes Y 3amoisgHHI (PiHAHCOBOI MIKOANU OKPEMUM
KOPUCTyBavaM i opraHisarfiaM, a TaKoK MOKe CTAaHOBUTHU 3arpo3y HaIliOHATbHIN Ta
MiKHapOHIN Ge3Terri.

Yepes ckaasauii xapakrep (hilllUHT-aTak He ICHY€E €IMHOI YHIBEPCAJIbHOI MOJIE
BUSIBJIEHHSI YCIX MOKJIMBHUX KaTeropiit 3arpos. Came ToMy icHye HarajibHa 1moTpeba y
PO3po0II Mozestelt, ki 6 3aCTOCOBYBaJIM JeKiibKa (DIIBTPIB s BUABICHHS (DilllnH-
rOBUX CAiiTiB i JaBajiy IIJKa3KH 100 peaJbHOro caity. Baxauso, mob inrepdeiic
TaKUX Mojesell OyB HACTIIbKU AOCTYITHUI, 1[0 IIHPOKE KOJO KOPUCTYBAYiB, HacaM-
nepezi JI0U 3 BaJlaMu 30PY, MOTJIN 1X e(heKTUBHO BUKOPUCTOBYBATH.

CyyacHa 3JI04MHHICTD MOCTIMHO Ta HEBIIMHHO TPAHC(HOPMYETHCH, TOK TIEPE]T 1€P-
’KaBOIO TTOCTAIOTh BCE HOBI I HOBI BUKJIMKH, sIKi MOTPEOYIOTH OpraHisalliiiHoro, mpa-
BOBOTO Ta TEXHIYHOTO BTPYyYaHHsS 3 METOIO TIPEBEHTHBHOTO 3aXUCTY KibGEPIPOCTOpY,
GaHKIBCHKOT CHCTEME Ta KPUTHYHOI iHPPACTPYKTYPHU. Y CydaCHOMY IJI06aTi30BaHOMY
cBiTi IpobJieMa OpraHizoBaHoOl 3JIOUMHHOCTI He MOKke OyTH BupilieHa 6e3 TPaBOBUX
KOHTP3aXO/IiB i HOpM MixkHapoaHoro mpaBa. CydacHMi cTaH HAIliOHAJILHOI Oe3TTeKH
norpebye BIOCKOHATIEHHST HAI[IOHAIIBHOTO 3aKOHO/IABCTBA, HOTO Y3TOJKEHHSI 3 MijKHA-
POHUMU cTaHAapTaMu. TiJbKU y TiCHIN B3a€EMO/II1 3 Mi>KHapPOJHUMU OpraHi3allisgamMu,
30kpema €porneiicbkiM Co030M, MOKJINBO 3a0€3MEUUTH 3aXKUCT iH(MOPMAIIITHOTO
IPOCTOPY BiJ KibepaTak Ta KiGepTepopusmy.

References
1. Alexander, R. (1998). EU: The EC Money Laundering Directive. Journal of Money Laundering
Control, Vol. 2.
2. Antonelli, C., Geuna, A., Steinmueller, W.E. (2000). Information and Communication
Technologies and the Production, Distribution and Use of Knowledge. International Journal of
Technology Management, Vol. 20 (1-2), 72—-94.

ISSN 2414-990X. Problems of legality. 2020. Issue 149 19



MPABOBI 3ACA4U HALJIOHAJIbHOI BE3INEKU YKPATHU

3. Baranov, O.A. (2014). Pravove zabezpechennia informatsiinoi sfery: teoriia, metodolohiia i
praktyka. Kyiv: Edelveis.

4. Bell, R.E. (2002). An Introductory: Who is Who for Money Laundering Investigators._ Journal
of Money Laundering Control, Vol. 5, 287—295.

5. Birk, D., Gajek, S., Grobert, F, Sadeghi, Ah.-R. (2007). Phishing Phishers—Observing
and Tracing Organized Cybercrime. Second International Conference on Internet Monitoring and
Protection. ~ URL:  https://www.academia.edu/34821911/Phishing Phishers - Observing and
Tracing_Organized_Cybercrime.

6. Bose, 1. (2007). Unveiling the Mask of Phishing: Threats, Preventive Measures, and
Responsibilities. Communications of the Association for Information Systems, Vol. 19, 544-566.

7. Brenner, S. (2002). Organized Cybercrime? How Cyberspace May Affect the Structure of
Criminal Relationships. North Carolina Journal of Law and Technology, Vol. 4.

8. Bruijn, H. de, Janssen, M. (2017). Building cybersecurity awareness: The need for evidence-
based framing strategies. Government Information Quarterly, Vol. 34, Issue 1, 1-7. doi: https://doi.
org/10.1016//j.iq.2017.02.007.

9. Chang, M., Kuhn, R., Weil, T. (2018). Cyberthreats and Security. IT Professional, 3, 20—22.

10. Charter of Fundamental Rights of the European Union (2000/C 364,/01). Official Journal of
the European Communities. C 364 of 18.12.2000.

11. Commission staff working document — Report on fraud regarding non cash means of payments
in the EU: the implementation of the 2004—2007 — EU action plan. URL: https://eur-lex.europa.eu/
legal-content/EN/TXT/?qid=1585384025208 &uri=CELEX:52008SC0511.

12. Communication from the Commission to the Council, the European Parliament, the Economic
and Social Committee and the Committee of the Regions. Creating a Safer Information Society
by Improving the Security of Information Infrastructures and Combating Computer-related Crime.
Brussels, 26.01.2001 COM (2000). 890 final. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/PDF /?uri=CELEX:52000DC0890&from=EN.

13. Communication from the Commission to the Council, the European Parliament, the European
Economic and Social Committee and the Committee of the Regions — Network and Information
Security: Proposal for A European Policy Approach. URL: https://eur-lex.europa.eu/legal-content/
EN/TXT/?uri=celex%3A52001DC0298.

14. Communique MeetingofJusticeand Interior Ministersof The Eight, Washington, D.C. 10 December,
1997. URL: https://www,justice.gov/sites/default/files/ag/legacy/2004,/06,/08 /97 Communique.pdf.

15. Copeland, Th.E. (2000). The Information Revolution and National Security. URL: https://
www.files.ethz.ch/isn/104586 /Information Revolution National Security.pdf.

16. Council Framework Decision 2005/222/JHA of 24 February 2005 on attacks against
information systems. Official Journal of the European Union, L 69, 16.03.2005, 67—71.

17. Council Resolution of 28 January 2002 on a common approach and specific actions in the area
of network and information security. Official Journal of the European Union, C 43, 16.02.2002, 2—4.

18. Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on
the protection of individuals with regard to the processing of personal data and on the free movement
of such data. Official Journal, L 281, 23,/11,/1995, 0031-0050.

19. Directive 97/66/EC of the European Parliament and of the Council of 15 December 1997
concerning the processing of personal data and the protection of privacy in the telecommunications
sector. Official Journal, L 024, 30,/01,/1998, 0001—-0008.

20. Directive 2015/2366/EC of the European Parliament and of the Council of 25 November
2015 on payment services in the internal market, amending Directives 2002/65/EC, 2009/110/EC
and 2013/36/EU and Regulation (EU) No 1093/2010, and repealing Directive 2007 /64/EC. Official
Journal of the European Union, L 337, 23.12.2015, 35—127.

21. Directive 2016/1148/EC of the European Parliament and of the Council of 6 July 2016
concerning measures for a high common level of security of network and information systems across
the Union. Official Journal of the European Union, L 194, 19.07.2016, 1-30.

20 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2020. Bun. 149



fAkoeiok . B., BonowuH A. I., LLloekyH A. O. [lpasosi acnekmu npomuadii ghituuHzy: 0ocsio €aponeticokozo Cotosy

22. Directive 2019/713/EC of the European Parliament and of the Council of 17 April 2019 on
combating fraud and counterfeiting of non-cash means of payment and replacing Council Framework
Decision 2001/413/JHA. Official Journal of the European Union, L 123, 10.05.2019, 18—29.

23. Dhamija, R., Tygar, J.D., Hearst, M. (2006). Why phishing works. In Proceedings of the SIGCHI
Conference on Human Factors in Computing Systems (Montréal, Québec, Canada, April 22—-27, 2006).
R. Grinter, T. Rodden, P. Aoki, E. Cutrell, R. Jeffries, and G. Olson (Eds.). CHI ‘06. ACM Press, New
York, NY, 581-590.

24. Doktryna informatsiinoi bezpeky Ukrainy: zatverdzhena Ukazom Prezydenta Ukrainy vid 25
liutoho 2017 r. Ne 47/2017. URL: https://zakon.rada.gov.ua/laws/show /47 /2017.

25. Downs, J.S., Holbrook, M., Cranor, L.E (2007). Behavioral response to phishing risk. In
Proceedings of the Anti-Phishing Working Groups 2nd Annual Ecrime Researchers Summit (Pittsburgh,
Pennsylvania, October 04—05, 2007). eCrime 07, vol. 269. ACM, New York, NY, 37—44.

26. Dubov, D.V. (2013). Stratehichni aspekty kiberbezpeky Ukrainy. Stratehichni priowytety, 4,
119-127.

27. Eichensehr, K.E. (2016). Public-private cybersecurity. Texas Law Review, Vol. 95, 467—-538.

28. European Convention on Human Rights as amended by Protocols Nos. 11 and 14 supplemented
by Protocols Nos. 1, 4, 6, 7, 12, 13 and 16. URL: https://www.echr.coe.int/Documents/Convention
ENG.pdf.

29. Elyakov, A. (2003). Oborotnaya storona informacionnoj revolyucii. Vysshee obrazovanie, 3,
82-87.

30. Gefen, D. (2002) Reflections on the Dimensions of Trust and Trustworthiness Among Online
Consumers. ACM SIGMIS Database, Vol. 33, 3, 38—53.

31. Goodman, M.D., Brenner, S'W. (2002). The emerging consensus on criminal conduct in
cyberspace. International Journal of Law Infomation Technology, Vol. 10, 139—-223.

32. Gorham-Oscilowski, U., & Jaeger, P.T. (2008). National Security Letters, the USA PATRIOT
Act, and the Constitution: The tensions between national security and civil rights. Government
Information Quarterly, 25, 625—644. doi 10.1016/j.g1q.2008.02.001.

33. Gupta, B.B., Arachchilage, N.A.G., Psannis, K.E. (2018). Defending against Phishing Attacks:
Taxonomy of Methods, Current Issues and Future Directions. Telecommunication Systems, vol. 67,
247-267.

34. Jang-Jaccard, J., Nepal, S. (2014). A survey of emerging threats in cybersecurity. Journal of
Computer and System Sciences, Vol. 80, Issue 5, 973—993.

35. Kautonen, T., Karjaluoto, H. (2008). Trust and New Technologies: Marketing and Management
on the Internet and Mobile Media. Cheltenham: Edward Elgar Publishing.

36. Kikerpill, K., Siibak, A. (2019). Living in a Spamster’s Paradise: Deceit and Threats in
Phishing Emails. Masaryk University Journal of Law and Technology, Vol. 13:1, 45-66. doi: 10.5817/
MUJLT2019-1-3.

37. Kormych, B.A. (2003). Orhanizatsiino-pravovi zasady polityky informatsiinoi bezpeky
Ukrainy. Odesa: Yurydychna literatura.

38. Kumar, A., Chatterjee, J.M., Diaz, V.G. (2020). A novel hybrid approach of SVM combined
with NLP and probabilistic neural network for email phishing. International Journal of Electrical and
Computer Engineering (I[JECE), Vol. 10, 1, 486—493. doi: 10.11591 /ijece.v10i1.

39. Kumaraguru, P, Rhee, Y., Acquisti, A., Cranor, L., Hong, J., Nunge, E. (2007). Protecting
People from Phishing: The Design and Evaluation of an Embedded Training Email System. In
Proceedings of the 2007 Computer Human Interaction, CHI.

40. Leuprecht, C., et al. (2016). Beyond the Castle Model of cyber-risk and cyber-security.
Government  Information Quarterly. Vol. 33 (2), 250-257. doi: http://dx.doi.org/10.1016/j.
£iq.2016.01.012.

41. Manap, N.A., Rahim, A.A., Taji, H. (2015). Cyberspace Identity Theft: An Overview.
Mediterranean Journal of Social Sciences, Vol. 6, 4 §3, 290—299. doi: 10.5901/mjss.2015.v6n4s3p290.

42. Mansell, R. (2010). The life and times of the information society. Prometheus. Vol. 28 (2),
165—186. doi: 10.1080,/08109028.2010.503120.

ISSN 2414-990X. Problems of legality. 2020. Issue 149 21



MPABOBI 3ACA4U HALJIOHAJIbHOI BE3INEKU YKPATHU

43. McCombie, S., Pieprzyk, J., Watters, P. (2009). Cybercrime Attribution: An Eastern European
Case Study. Proceedings of the 7th Australian Digital Forensics Conference. 47—571. URL: https://
eprints.qut.edu.au/73391/1/73391.pdf.

44. Mitnick, K. & Simon, W. (2002). The art of deception: Controlling the human element of
security. New York, New York: Wiley Publishing.

45. Moisea, A.C. (2017). Considerations of Criminal Law and Forensic Science Regarding the
Tllegal Access to a Computer System. AGORA International Journal of JuridicalSciences, 2, 49—57.

46. Mustafa, H. Digital Social Engineering Threatens Cybersecurity. International Journal of
Innovative Technology and Exploring Engineering (IJITEE), Vol. 9, Issue 1, 4016—4025.

47. Lipkan, V.A. (Ed.). (2015). Pravovi zasady rozvytku informatsiinoho suspilstva v Ukraini.
Kyiv: FOP Lipkan O. S.

48. Regulation (EU) 2019/881 of the European Parliament and of the Council of 17 April 2019
on ENISA (the European Union Agency for Cybersecurity) and on information and communications
technology cybersecurity certification and repealing Regulation (EU) No 526/2013 (Cybersecurity
Act). Official Journal of the European Union, L 151, 07.06.2019, 15—-69.

49. Rossokhyna, V. Chto proyskhodyt v ynternete za mynutu: ynfohrafyka. URL: https://www.
likeni.ru/analytics/chto-proiskhodit-v-internete-za-minutu-infografika.

50. Rusch, J. (2005). The compleat cyber-angler: A guide to phishing. Computer Fraud & Security,
(1):4-6. doi: 10.1016/S1361-3723(05)00145-4.

51. Schleher, D.C. (1999). Electronic warfare in the information age. Norwood: Artech House
Publishers.

52. Serheeva, Yu. (2018). Internet 2017—2018 v myre y v Rossyy: statystyka y trendy. URL:
https://www.web-canape.ru/business/internet-2017-2018-v-mire-i-v-rossii-statistika-i-trendy.

53. Singh, N.P. (2007). Online Frauds in Banks with Phishing. Journal of Internet Banking and
Commerce, Vol. 12(2), 1-27.

54. Shaikh, AN., Shabut, A.M., Hossain, M.A. (2016). A literature review on phishing
crime, prevention review and investigation of gaps. 10th International Conference on Software,
Knowledge, Information Management & Applications (SKIMA). URL: https://www.researchgate.
net/publication/316722080 A _literature review on_phishing crime prevention review and
investigation_of gaps. DOI: 10.1109/SKIMA.2016.7916190.

55. Sheng, St., Holbrook, M., Kumaraguru, P, Cranor, L. (2010). Who Falls for Phish?
A Demographic Analysis of Phishing Susceptibility and Effectiveness of Interventions. Conference:
Proceedings of the 28th International Conference on Human Factors in Computing Systems,
CHI 2010, Atlanta, Georgia, USA, April 10-15, 373-382. URL: https://www.researchgate.net/
publication/221514257 Who falls_for phish A demographic_analysis_of phishing susceptibility
and_effectiveness of interventions. DOI: 10.1145/1753326.1753383.

56. Sonowal, G., Kuppusamy, K.S. (2020). PhiDMA — A phishing detection model with multi-
filter approach. Journal of King Saud University — Computer and Information Sciences, Vol. 32, Issue 1,
99—112. doi: https://doi.org/10.1016/j.jksuci.2017.07.005.

57. Statistika internet-auditorii Ukrainy i ispolzuemyh ustrojstv. URL: https://seoukraine.com.
ua/statistika-internet-auditorii-ukrainy-i-ispolzuemyh-ustroystv.

58. Stevenson, R.L.B. (2005). Plugging the «Phishing> Hole: Legislation Versus Technology.
Duke Law & Technology Review, Ne 5. URL: https://scholarship.law.duke.edu/cgi/viewcontent.
cgi?article=1126&context=dltr.

59. Stratehiia kiberbezpeky Ukrainy: zatverdzhena Ukazom Prezydenta Ukrainy vid 15 bereznia
2016 r. Ne 96/2016. URL: https://zakon.rada.gov.ua/laws/show,/96,/2016#n11.

60. Verma, A. (2013). Effects of Phishing on E-Commerce with Special Reference to India.
Interdisciplinary Perspectives on Business Convergence, Computing, and Legality (Advances in
E-Business Research), 186—197. URL: http://pdfs.semanticscholar.org/9208/138fe9698717¢5096¢c9
3430337aeab80ch9.pdf. doi: 10.4018/978-1-4666-4209-6.ch017.

61. What'’s phishing? How to be safe? URL: http://inhome.rediff.com/money,/2004/dec/20spec.
htm.

22 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2020. Bun. 149



fAkoeiok . B., BonowuH A. I., LLloekyH A. O. [lpasosi acnekmu npomuadii ghituuHzy: 0ocsio €aponeticokozo Cotosy

62. Wu, M., Miller, R.C., Garfinkel, S.L. (2006). Do security toolbars actually prevent phishing
attacks?. In Proceedings of the SIGCHI Conference on Human Factors in Computing Systems
(Montréal, Québec, Canada, April 22227, 2006). R. Grinter, T. Rodden, P. Aoki, E. Cutrell, R. Jeffries,
and G. Olson (Eds.). CHI ‘06. ACM Press, New York, NY, 607-610.

63. Zhurin, S.I., Komarkov, D.E. (2018). Zashita vneshnego informacionnogo perimetra organizacii
ot celevogo fishinga. Bezopasnost informacionnyh tehnologij=ITSecurity, Vol. 25, 4, 96—108 [in Russian].

Yakoviyk 1. V., Doctor of Law, Full Professor, Head of the European Union Law Department,
Yaroslav Mudryi National Law University, Ukraine, Kharkiv.
e-mail: yakoviyk@ukr.net ; ORCID 0000-0002-8070-1645

Voloshyn A. P., Postgraduate Student of the European Union Law Department, Yaroslav Mudryi
National Law University, Ukraine, Kharkiv.
e-mail: voloshyn8888@gmail.com ; ORCID 0000-0002-3600-3778

Shovkun A. A., Master of the Security Service of Ukraine Legal Training Institute, Yaroslav
Mudryi National Law University, Ukraine, Kharkiv.
e-mail: toni.shovkun@gmail.com ; ORCID 0000-0002-5280-8066

Legal aspects of counteracting phishing: the European Union experience

Cybersecurity is increasingly seen as a fundamental problem of the state, which comprehensively
affects its security and defense, economy, certain spheres of public life, in particular energy, health care
and others. Reliable operation of data networks, computer systems and mobile devices is a prerequisite for
the effective state and society functioning, an individual’s life. The reliability of key public information
systems depends on many factors: cyberattacks, hardware and software failures, and all kinds of errors.
The significant increase in the number of incidents in cyberspace necessitates a systematic analysis of
sources of threats, the first place among which is phishing. The introduction of criminal responsibility
Jfor phishing is complicated by the fact that “phishing” is an “umbrella” concept that covers a number
of launched or committed crimes. From criminal law point of view, phishing attacks can correspond to
different categories of crimes (extortion, fraud, blackmail, of fenses related to the processing of personal
data, etc.). The attempt by some states to impose criminal penalties for phishing at the national level does
not solve the problem, since it is not difficult for phishers who work worldwide to cross national barriers.
That is still the reason why counteracting cybercrime requires significant efforts not only by individual
states but also by international organizations, in particular by the European Union.

Keywords: cyberspace; cybersecurity; cybercrime; online fraud; phishing; anti-phishing tools;
criminal law; European Union.

PexomennoBane nuryBanusa: Jdxosiok I. B., Bosomun A. I1., Hloskyn A. O. IIpaBosi acniextu
nporuii dimunry: nocsia €sponeiicbkoro Corosy. IIpobremu saxonnocmi. 2020. Bumn. 149. C. 8-23.
doi: https://doi.org/10.21564,/2414-990x.149.200028.

Suggested Citation: Yakoviyk, L.V, Voloshyn, A.P, Shovkun, A.A. (2020). Pravovi aspekty
protydii fishynhu: dosvid Yevropeiskoho Soiuzu [Legal aspects of counteracting phishing: the European
Union experience]. Problemy zakonnosti — Problems of Legality, issue 149, 8—23. doi: https://doi.
org/10.21564,/2414-990x.149.200028 [in Ukrainian].

Hadiiuna do pedxonezii 01.04.2020 p.

ISSN 2414-990X. Problems of legality. 2020. Issue 149 23



KOHCTUTYIIIVHE IIPABO.
MYHILINITAJIBHE IIPABO

MpuHuak Anna AHaToniiBHa,

KaHouo0amka topudu4yHUX HayK,

0oueHMKa Kageopu OepxagHo20 bydisHUUMEQ,
HauyioHanbHuli opuduyHuli yHisepcumem

imeHi Apocnasa Myopoeo, Ykpaita, m. Xapkis
e-mail: a.a.grynchak@nlu.edu.ua

ORCID 0000-0003-1246-9968

doi: 10.21564/2414—990x.149.201832
YAK 342.518.5(4)

MAPAAMEHTCbKA BIATTOBIAAABHICTb YPAAY
Y €BPOINENCBKMNX KPAIHAX

Poskpumo ocobiusocmi napiamenmcokoi 6ionosioarvrocmi ypsady 6 kpainax 3axionoi €sponu.
Busnaueno, wo 6ionogioanviicmoy ypaoy nepeod napramenmom mMojce GUCMynamu y uzisiodi KoIeKkmueHoi
6i0nogidanviocmi ypsaody sk opzany 6uKonasuoi e1aou ma indugioyanvioi eionosioanvrocmi (nog’sasana 3
0606’ SI3KOM KONCHO20 MIHICMPa 0coOUCMO 8i0n0si0amu 3a OLsSIbHICD, WO NPOBOOUMBCSL MIHICIEDCMBOM,
sKe 6in ouomoe). Ilpoananizoeano 6i0HOCUHY MIJC Opzanami 3aK0HO0ABUOT i GUKOHABUOT 61a0U, NOG A3AHT
3 NApLAMenmcvKo10 6i0N06I0AILHICIIO YPAJY: 6oMmyYM 008ipuU, BOMYM HEAOGIPU.

KoiouoBi cioBa: mapiaMenT; ypsiji; BiIIIOBiJalbHICTh; BOTYM JIOBipH; BOTYM HEJOBipH.

Ipunuax A. A., xauuaaT OPUJANYECKUX HAYK, JAOIEHT Kadeapbl TOCyIapCTBEHHOTO CTPOUTEb-
ctBa, HanmonamnpHblil fopuandeckuil yauBepcuteT nMenu fpociaasa Myzaporo, Ykpansa, . XapbKoB.

e-mail: a.a.grynchak@nlu.edu.ua ; ORCID 0000-0003-1246-9968

IMapiamMeHTCKasi OTBETCTBEHHOCTD IMPABUTEIbCTBA B €BPONEHCKHX CTPaHAX

B cmamve packpvisaromest 0cobennocmu napiamenmckoi 0meemcmeeHHoCmy npasumeibcmed 6
cmpanax 3anaonoi Esponvl. Onpedeneno, umo omeemcmeennocms npasumeibcmsa neped napiameHmom
MOJICEm BLICIMYNAMY 8 6UOC KOJLEKMUBHOU OMBEMCMEEHHOCIU NPACUMENbCMEA KAK OP2AHA UCTOIHU-
MeNbHOU BAACTU U UHOUBUOYAILHOL OMBEMCMEEHHOCIIU (C6A3ANA C 0OSA3AHHOCDIO KANCO020 MUHUCTIDA
JIUUHO OMBeUams 3a 0essmeivHOCb, NPOBOOUMYIO MUHUCTEDPCMEOM, KOmopoe on éosziasisem). [Ipoana-
JUSUPOBAHBL OMHOUECHUS. MENCOY OP2AHAMU 3AKOHOOAMENLHOU U UCROJHUMENLHOU 6LACMU, C6A3AHHIE C
NapIAMEenmcKol 0OMeemcmeeHHOCMbIO NPAGUMETLCMEA: BOMYM 006epuUsl, BOMYM Hed0BePUS.

KiioueBbie cioBa: TapiaMeHT; MPaBUTEILCTBO; OTBETCTBEHHOCTH;, BOTYM [IOBEPHS; BOTYM
He0BEPHS.

24 © Ipunuax A. A., 2020
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Bcmyn. BinnocuHu mpefcTaBHUIIBKOTO OPTaHy 1 YPAAY € CYTTEBUMU JJIA
BU3HaYeHHs i Kaacudikamii ¢gopm mpasiainHdg. [lapaaMeHTchbKa BiJIITOBIAATBHICTD
ypsSILy — TeMa JUist YKpaiHu JIOCUTh aKTyasibHa. Y 3B’sI3KY 3 I[MM HalOLIbIIMiT iHTEpec
BUKJIMKAE TOPiBHAJIBHO-TIPABOBUI aHaJIi3, IO /103BOJISIE PO3IJISIHYTH BKe yCTasleHi
HPaKTUKK, BUOpATH HaKpallli MOJei B3a€MO/Iii 3aKOHOaBYOl i BUKOHABYOI BJIAM
Ha IPUKJIa/l PI3HUX €BPOINENHCHKUX KPaiH.

Ananiz ocmannix docnioxcens i nyonixayii. Ilopsagox dhopMyBaHHs ypsay i
OpTaHiB BUKOHABYOI BJIQ/IN B €BPOIENCHKUX JIEP:KaBaX, iX MTOBHOBAKEHHS, CKJIAI, B3a-
E€MOJIIST 3 OPTaHOM 3aKOHO/IABUO] BJIAJIU, MTPOTIECYAJIbHI aCIIeKTH JiSIIbHOCTI — 3a3Ha-
4eHi MUTAHHS AOCILKYBainCs GaraTbMa BITYU3HSHUME 1 3apyOIKHUMHU BYCHUMU
(i cTocOBHO KOHKpeTHUX JepskaB, 30kpeMa). Cepen yKpaiHCbKUX [JOCJi/IHU-
KiB 3arajJibHUX acCleKTiB KOHCTUTYIIHOI BiIMOBINAJIbLHOCTI ypsy CJiji Ha3BaTh
B. M. IIanosama (V. M. Shapoval), C. I. Cepporiny (S. H. Serohina), 0. M. Toxuky
(Yu. M. Todyka), P. M. TlaBrenka (R. M. Pavlenko) ta in. €Bpomneiicbkuii goc-
BiJI 3aCTOCYBaHHS TOJITHYHOI BifmoBigaabHocTi BuBYaBcs J[. Xpobepom (John
D. Huber), M. JlaBepom (Michael Laver ), E. Kinrom (Anthony King) ta 6ararbma
IHIIUMU BUEHUMM.

Memoro 1€l my6utikaliii € BUBYEHHS JI0CBily BUKOPUCTAHHS IHCTUTYTY BiIIOBI-
MQJIBHOCTI YPsIy TIepe]l apJaMeHToOM y 3apyOiKHUX KpalHax /I OTTUMI3alli pea-
JI3allii mporeypy ToJ0CyBaHHS PO JIOBIPY/HENOBIPY B YKPATHCHKOMY TTapJIaMeHTi.

Buxnao ocnosnozo mamepiany. IlojsitiuHa BiANOBiAaIbHICT JIepPKaBHUX
OpTaHiB KOKHOI KpaiHU Ma€ MeBHY crerugiky, sika 1mos’s3ana 3 GopMOIO MPaBiHHS,
JIeP5KaBHOTO YCTPOIO, TOJTITUIHUM PEKUMOM, ICTOPUIHUMEU, KYJIBTYPHUMH, €KOHO-
MIYHAMY, HOJITUYHUMH Ta IHIIUMU OCOOJUBOCTSIMU.

[IpunIUT TOAITUYHOT BiZINOBIATBLHOCTI YPsAy TIepel apJaMeHTOM Ma€ BeJiv-
Yye3He 3HAYEHHs, TaK SK caMe BiH JIEKUTh B OCHOBI BJIQJM CYYacCHOTO TapJIaMEHTY.
SIKIO BCTAHOBJIEHO TPUHIINI, 3TIHO 3 SIKMM MIiHICTP MO’Ke TiepeOyBaTh Ha CBOTil
Toca/Iii JINIIIe 10 TUX Tip, TTOKM 11e BiJIITOBiIa€ BOJII TTapJaMeHTy, TO Hilll0 He 3aBasKa€
napJjaMeHTy BU3HAYUTU YMOBH, Ha SKMX BiH MOKe 10BipgaTH MiHicTpy. [itloun takum
YUHOM, MapJaMeHT BUCJOBJIOE cyBepeHiTeT Hapoy [1].

Dopma npaBiiHHA BIUTMBAE Ha Cy0'€KT, Tepel SIKUM YPsjl Hece BiANmoBiganb-
uicte. Tak, B. M. Illamosan (V. M. Shapoval) Bkasye, 1o ypsiz Biamosinae abo mepes
napJaaMeHToM, abo Tepes TIaBoo JepskaBu, abo mepes oboma. Ilomituuna Bijamo-
BiIaJIBHICTD YPSIIy TIepell MapJaMeHTOM — TapJaMeHTChKa — OYBa€ KOJEKTUBHOIO
i inauBinyasbHOIO |2, . 35].

Sx caymuo 3asnavae C. I. Cepworina (S. H. Serohina), tpeba posmexoBy-
BaTH MOJITUYHY i KOHCTUTYIIHHO-TIPABOBY BiATOBifa bHiCTh, 60 BOHU MaiOTh
pi3HY TIpUpoOy, mifcTaBy, Midi i Hachiaku [3, c. 448]. «IlizcTaBamu mosaiTu4YHOI
BIJIIOBIIAIBHOCTI yPsIy MOKYTh OYTH i 3MiHa PO3CTAHOBKM IIOJITUYHUX CHJ Y
rmapJjiaMenTi, 1 HeBIIMOBIAHICTH il YJeHIB ypsAAy iHTepecaMm MOJITUYHOI TapTii,
Y4JIEHOM SIKOi BOHHU €, MiJI03pa y HeOJArOBUAHUX BUNHKAX, PE3YJIbTaTH TIPOIELYPU
iHTepIesiAIii, 3aMUTiB TOMO... KOHCTUTYIIITHO-TIPaBOBA BiIMOBIAJBbHICTD 3aBKIAN
Ma€ MOJIITUYHUI XapaKTep, a MOJITHYHA BiIMOBIAAJbHICTD He 3aBXK/AN MOXKe OyTH
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KOHCTUTYIIHHO-TIPaBOBOIO» [3, ¢. 449]. MeTo10 KOHCTUTYIIITHO-TTPABOBOI Bi/INIOBI-
JMAJIBHOCTI € IPUTIMHEHHS TMTOPYIIEeHHS KOHCTUTYIIIHHOI 3aKOHHOCTI, a TIOJITUYIHOT —
YCYHEHHST HEBIJITOBI/IHOCTI MiX TOJITUKOIO ypsay i BUMOraMM IMapjgaMeHTChKOI
OLJIBIIOCTI YK TJIABY JiepsKaBu. [[pUYMHOIO BiZICTABKM OKPEMUX YJICHIB YPSIIY MOXKE
OyTHu mpaBonopyIneHHs (KOHCTUTYIIITHO-TIPaBOBA BiAMOBIAaIbHICTH) a60 JOIiJIb-
HicTh (mepenbavyeHa KOHCTUTYIIEIO TMOJITUYHA BiAIIOBiAaNbHICTD), a BiCTaBKU
ypaly B HIJOMY — TiJbKK JONiJAbHICTh. [lomiTuyHa BiflIOBi@/bHICTD YPSANY €
HACJIIKOM [IiTHHS, SKe He € MPaBOTOPYINEeHHSIM, OCKIIbKUA WAEThCSA MTPO OIIHKY
ypsLy 3a KPpUTEPIAMU TOJITUYHOI J01iabHOCTI. AK 3a3navae B. M. Ilanosax
(V. M. Shapoval), 3a yMOB mapiaMeHTChKOTO MPaBJIiHHS MOJITHYHA BiMOBI1a/Ib-
HicTh nepenbadae 060B’'SI30K YPSILY 3aBKAM ISATH 3TIHO 3 IYMKOIO MapJaMeHT-
cbKoi Giabimocti [2, c. 34].

TepMiH «I10MITUYHA BiJINIOBI/IAJIbHICTD YPSIY» YacTO B3KMBAETHCSI SIK CUHOHIM
HapJIaMeHTChKOI BiIOBIIAILHOCTI yPsdy, SKa nependadae coMifapHy BiAIOBiIaIb-
HICTb ypsALy 3a MOJITUKY 1 3ailicHioBany HuM AisibHicTh. [Ipote C. I Cepborina
(S. H. Serohina) [3, c. 450] cripaBeyinBO 3ayBasKye, 110 MOJITHYHA BiAMOBIIaIbHICTD
ypsILy — 1€ OLIBII IIUPOKE TOHSTTS, 0 BKJIIOYAE 1 BiAIOBIAAIbHICTD YPSILY TI€Pe]l
napjaaMeHToM (IapJaMeHTChKY) i 1epe IJIaBolo JepsKaBu, TOOTO HapaMeHTChKa €
MIPOCTO PI3HOBUJIOM TOJITUYHOI BiIMTOBIAIBHOCTI YPSIY.

MoskHa 3poOUTH BUCHOBOK, 1[0 TOJIITHYHA BiJMOBIAaIbHICTh BUKOHABYOI BJIa/IM
icHye B ycix kpainax (1epejii KUM — 3aJeKUThb BiJi (hOPMU TIPaBJIiHHSA), a TapJa-
MEHTCbKA Bi/IMOBIJIATIBHICTD YPSLY MOXKJIMBA 1 BUHUKAE TIJbKU Y HapJaMeHTapHUuX
MOHApPXisiX, MapjaMeHTapHUX peciryOikax i HaliBIIPEe3UAEHTChbKUX (3MillIaHuX )
pecirybrikax.

CrocrepiraeTbcs TeBHA 3aJeKHICTh (PYHKIIIOHYBAHHS yPSAAY BiZl TepMiHY
MOBHOBAKEHb TOTO YW iHIIOTO OPraHy: MapJaMeHTy — TP MapJaMeHTChKill hopmi
MPaBJIIHHS; TPE3UIEHTa — 32 PE3UIEHTChKOI (hOPMU TPaBJiHHA. 3a YMOB IapJia-
MEHTCBKOI'O IIPaBJIiHHA YMHHICTD YPSA/LY 3arajoM CIiBBiJ[HECEHA 3 ITOBHOBAXKHICTIO
napsamenTy (ab0 HUKHBOI Hajatu TmapaamenTty) [4]. Pazom 3 TUM MOBHOBaKeHHsI
ypsangy abo oro oKpeMux 4YjeHiB 3 PI3HMX IMiACTaB MOXKYTh OYTH JOCTPOKOBO
TIPUTTUHEHI.

[TapnamenTChbKa BiZIMTOBIIATbHICTE BUKOHABYOI BJIAIM € OJHUM 3 HACJIJKIB pea-
Jli3ailii mapJaMeHToOM MOTro KOHTPOJIBHUX TTOBHOBAa)KEHb MIOJO isIJIBHOCTI /IepsKaB-
HUX OpraHiB. 3a YMOB IapJaMeHTCHKOTO MPABJIHHS BificTaBKa ypsisy 000B SI3KOBO
BiZIOyBa€ThCs B pasi BUpasKeHHs HoMY HeZoBipu y mapiaMeHTi (abo HMIKHIH masaTi
mapJjamMenTy). BizctaBka riaBu ypsLy MOKINBA 32 IOTO BJIACHUM BOJICBUSBJICHHIM
abo 3a HacJiIKaM¥U BUPaKeHHs HeIOBipU oMy 4u ypsiay B mizomy. [Ipu mipomy
BiJICTaBKa TJIaBU YPsify 3 Oy/b-SIKKX TTI/ICTAB TSATHE BiZICTABKY YCHOTO CKJIALY YPSILY.
BizcraBka iHIIMX 4IEHIB ypsiLy 3aJeKUTh BiJl iX BOJIEBUSIBIECHHS ab0 Bij pillleHHS
rJaBu ypsaxy. Y THUX KpaiHaX, /le KOHCTUTYHOBaHa iHAMBiAyadbHa MOJITUYHA BiJl-
MTOBI/IAJIBHICTD YJIEHIB YPSY Tepesl mapaaMedToM (y JIBOMAJIaTHOMY MapjaMeHTi —
3a3BMYAil 1epes| Horo HUKHHOIO 1IAJIATOIO ), iX BiJicTaBKa MOKe OYTH HACIIIKOM TaKOI
BimoBiabHOCTI [2, ¢. 29].
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OO6rpyHTOBAHOIO € JyMKa, 10 TIaHy€ y 3apyOiKHIN JOKTPUHI MapIaMeHTChKOT
BiZIMOBIIATBHOCTI: TTapJaMeHT HaJIJIEHU BJIAJ0I0 HAJl BUKOHABYOIO BJIAZI0I0, TOMY
110 BiH € MIPE/ICTABHUIIBKUM OPTaHOM YIIPaBJiHHS Aep:kaBoto. [lapiaMenT € BiagHum
iHCTUTYTOM, SIKUIT 00Mpa€EThCsT Oe3mocepeHbo MoabMu. Och YOMY JIOKTPUHA BiJIIIO-
BiJIaJIbHOTO YPSIIy TICHO TOB’SI3aHa 3 i/Ie€10 TIPEJICTAaBHUIIBKOI IeMOKpaTii. BukoHnaBua
BJIaJla Hece BiJITOBIJIaJIbHICTD Tepesl MapJaMeHTOM, KU B KiHIIEBOMY IiJICYMKY
HMiA3BITHUI esekTopary [5].

[HCcTUTYIIIHE TMATPYHTST MapJAaMeHTChKOI JeMOKpATii — 1€ 3aJeKHICTh YDy
Bijt migTpuMKky OisbiocTi B apsramenTi. HayKoBIli 9acTo 3a3HAYaIOTh, MO T iHCTH-
TyIiitHa yroga 3abesmeuye, mo Ge3nocepennbo 0OpaHi YJIeHH apJIaMeHTiB MOKYTh
KOHTPOJIIOBATHU [iSITTBHICTD 100 PO3POOKU MOJITHKN BUKOHABYOIO BJIAI0I0. SIKIIO
yPsII HAMATa€ThCsl peaiisyBaTi MOJITHKY, sIKa CYIlepeYyrTh BUMOraM OLIbIIOCTI, TO
GIIBIITICTH MOJKE TIPOTOJIOCYBATH 3a BificTaBKy ypsiay [1].

OjHak BiTHOCUHU JIOBIPU MiX ypslaMu Ta TapjaMeHTaMu € JIBOCTOPOHHIMHU.
YsteHu mapsamMeHTiB, 6€3yMOBHO, MOXKYTh HaMaraTUCsl KOHTPOJIIOBATH Pe3yJIbTaTH
HOJITUKU YPSIAY, TTOai09n ab0 MOTPOKYIOUN TOATH TOJOCH TIPO HEAOBIPY YPSILY.
Ane nipem’ep-minictp i Kabiner MiHICTpiB TaKOK MOsKe B3sTH Ha cebe iHilliaTHBY,
BUMaralouu Bijl apjaMeHTy BOTyMy J0Bipu o ypsiny. Hacupasii ypsan MOXyTb
BUKOPUCTATHU TPOTIEAYPY TOJOCYBAHHS TIPO JIOBIPY, MO € iX IHCTUTYIINHOIO TIpepo-
raTUBOIO, y MOTPIOHMIT Yac s 3abe3IeUYeHHsT TPOBEICHHS KOHKPETHOI MOJIITHKN Y1
nporpamu. g mporieypHa MOKIMBICTD SKPa3 i MOBUHHA BiJlirpaBaTh 1EHTPAJIbHY
poJib y Tipotieci (popMyBaHHS MOJIITUKA B TTAPJIAMEHTChKUX JIEMOKpaTigax [6].

MosxkHa TOBOPUTH TIPO iICHYBAHHS BIJIMBY ITPOIEYPU TOJOCYBaHHS TIPO J0BIPY
Ha TIOBE/iHKY MapJaMeHTy, OCKiJIbKH BiJl I[bOrO 3aJI€KWUTh, IK BiOYBalOThCS cTparTe-
TiYHi POIeCH TIOJITUYHUX JIOMOBJIEHOCTEN y 3aKoHOIaBuoMy oprani. Koncruryriiina
npakThKa 3apyOiKHUX KpaiH MoKasye, mo GopMyBaHHS MOJITUKN JepsKaBy Oijblie
3QJIeKUTD BiJl yPsLy, a NapJaMeHTH BiJlirpaloTh 3HAYHO MEHILY POJIb Yy I[bOMY IIPO-
ieci. Po3ctanoBKka MosliTHYHUX CUJI Y MAPJIaMEeHTI, MONTYK KOMIIPOMICIB i IieperoBopu
€ BU3HAYQJILHUMU TIpU (HOPMYBaHHI ypsijty Ta juist ioro crabiibHocti [7].

Haiicepiiosnimuii KOHGIIIKT y TMapJaMeHTChbKUX iepsKaBax, sk MPaBUJIO, iCHYE
He MiXK yPSI/IOM Ta MapJaMeHTOM SIK IHCTUTYIISIMU, @ Mi3K TIapPTisSIMU Ta TapTiiHUMU
dbpaxmismu, gki mpezgcTaBieHi i B ypsmi, i B mapiaamenTi. [Iporenypa romocyBanus
PO JIOBIpY ypsify y 3apyOiKHMX KpalHax siIKpa3 i AeMOHCTPYE ePeKTUBHICTh PO3-
POOKM ONTUMAJIbHOI MOJIEJIi CTPATEeriuHOl B3aEMO/IiT MixkK TpeM’€p-MiHICTPOM, MiHi-
crpaMu KabiHeTy Ta GiIbIIiCTIO TpeM’ep-MiHiCTpa B MapaMeHTi.

B ymoBax mapmamenTtaproi ¢opMu TpaBJiHHS TPOIeypa TOJOCYBaHHS TTPO
noBipy ypsamy (HaBiTh hopMasibHe 3aKPITIEHHS 11 Y KOHCTUTYIIi) IKpa3 i HaJae
MOXKJIUBICTHh TIPEM €P-MiHICTPaM 3/1HCHIOBATU 3HAYHUM KOHTPOJIb 32 Peasii3allieio
HOJIITUKU YPSILY, HaBiTh KOJIN TIPOIe/lypa He 3aCTOCOBYETLCS.

[HititoBaHHs ry1aBOIO YpsiLy Mepejl MapJaaMeHTOM MTUTaHHS 1IPo J0BipY (GaKTUYHO
03HAYa€ TOB’I3yBaHHs KOHKPETHOI MTOJIITUKH YPSILY 1 TIOJIAIBIIIOTO iCHYBAHHS CAaMOTO
ypsany. 1 sIKio napaamMeHT BUCJIOBIIIOE JIOBIPY YPsLY, TJIaBa YPSAy OTPUMYE MOXKJIN-
BiCTh 3IIICHIOBATH CXBaJIeHY MOJITHKY, 1 Hi MiHICTPH KabiHETY, Yepe3 CBOI TIOBHOBA-
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JKEHHSI TMO/I0 Y KOHKPETHUX cdepax, Hi YIeH! MapJaMeHTy, BUKOPUCTOBYIOUM MOTUBH
HEeIOBipHU, He 3MOXKYTh MPOTUIIATH TOJITUII TIpeM’ ep-MiHicTpa. | B mopambimomy
CTIOCTEPITAETHCA 3HAYHWH BIJIUB TOJIOCYBAHHS PO IOBIPY YPSIy Ha 3aKOHOIABUY
MOBE/IIHKY caMOoro mapJyaMmenTy [1].

3a3Buyail CKJIfal0ThCs TIeBHI 0OCTaBUHU Y TIOJITUYHOMY KUTTI KPaiHM, 3a SIKUX
peM’ep-MiHICTPHU BAAIOTHCS JI0 TIPOIEAYPH FOJIOCYBAHHS PO AOBIpY. Y 3apyOisKHIX
KpaiHax iCHye HMIMPOKa IPaKTUKa 3aCTOCYBaHHSI BOTYMY JIOBipU y NapjaMeHTax.
B mpunIumi, 118 mpotenypa Moke BUKOPUCTOBYBATHCS Y 3B’SI3Ky 3 KOKHUM 3aKO-
HOIIPOEKTOM Bijl ypsijly, sSIKUi po3srisgae napjaamenT. Hanpukaaz, 3a ct. 98 Kon-
crurytii Ectonii 1992 p. Ypsin Pecny6uiku BripaBi MoB’sizaTit yXBaJIeHHST TTOIAHOTO
Hum JlepskaBaum 360pam (mapJiaMeHTy) 3aKOHOIPOEKTY (Oyab-siKoro!) 3 BOTYyMOM
nosipu. TosocyBanHst MOKe BiGyTHCS He PaHiliie HisK Ha TPETiil JIeHb MiC/Is YB SI3KU
MPOEKTY 3 BOTYMOM JI0Bipu. SIKI0 3aKoHONMpPOEKT /lepskaBaumu 36opamu He Oyje
TPUUHATHH, YpSAI moa€e y BifacTaBKy [8]. Ase Ha TPaKTUIll BOHA BUKOPUCTOBYETHCS
3 BEJIMKUM PO3CY/IOM 1 TiJIbKU MO0 OKPEMUX 3aKOHOIIPOEKTIB. Y TIpeM’ep-MiHicTpa
11e Moke OYTH BaXKJIMBUM IHCTPYMEHTOM [IJIs CITPUSITJIMBOTO BUPIIIIEHHS CYTIEPEIOK
MiX yaeHamu ypsay. I Toni, BoueBub, hakTHyHe BUKOPUCTAHHS MTPOIIEYP IOJIOCY-
BaHHS TIPO JIOBIPY HE BUCTYIIAE SIK TaKTUKA 3 OOKY YPSILY MPOTUCTOSATH TAPJIAMEHTY.

ITapramenTchKa BiITOBIIAIbHICTD YPSAY TTPOSBISETHC Y ABOX BUIAX TIPOIIELYP.
[Tpwu mepriit BiOyBA€THCS TOJTOCYBAHHS TIPO JIOBIPY, MO0 0 Ypsizy, iHimiiioBaHe
YJeHaMH 3aKOHOAaBYOro oprany. Llg mporeaypa, Sk MpaBUIo, HA3UBAETHCS BOTYM
HEJIOBIPH 1 Ma€ BiIMITHY 0COOJIMBICTH: BOHA J03BOJISIE OIIBIIOCTI B MapJaMeHTi Mpo-
roJIOCYBaTH 3a UM IIPOTH TIPOAOBKEHHS TIOBHOBasKEHb IIPeM’€p-MiHicTpa Ta KabiHeTy.
Tax, Koncruryrist CroBaipkoi Pecriybuiku 1992 p. y cr. 114 npsiMo BU3HavaE, 1o
«¥Ypsn 3a 3fiticHeHHs cBOiX (hyHKINIH BiAmoBigampamil nepen HarionaabHoo pasoro.
Harionasibha paga Moske B Oyib-sSIKUI Yac BUCTOBUTH HOMY HemoBipy» [8].

[lo apyroi Hasmexath mpoleaypH, iHimifioBaHi ypsiom. IIporerypa ronocyBanHs
IIPO JIOBIpY, 3BiCHO, € i B IIboMy BUna/Ky. Hanpuksaz, y neskux kpainax mpem’ ep-mi-
HICTp NMOBUHEH oTpUMaTH oMilliitHUil BOTYM J0BIpH i/l Yac ypsi/l0BOi iHBECTUTYPH.
3okpema, y c1. 102 Koncruryii Pymynii 1991 p. 3a3navaerbces, Mo KaHauaT HA
ocajy TIpeM’ ep-MiHiCTpa B JIECATUAEHHUI TEPMiH TCJIs BUCYHEHHS Ma€ BUMaraTu
Bizt [lapimamenTy BOTyM I0BipM 1IO/I0 POrpaMu i BChoro ckiany Ypsiny. [Iporpama
Ta ckJax Ypsiiy obrosopioioThest Ilamatoto [lemyratiB i CeHaTOM Ha CIIJIBHOMY
saciganni. [TapsaMeHT BUCIOBIIOE OBipY Ypsiay OibIICTIO TOJIOCIB JenyTariB i
cernatopiB [8]. ¥ ct. 109 Koncturymii Xopsarii 1990 p. takox mepexbadeHo, 1o
pu (hOpPMYyBaHHI HOBOTO CKJAAY YPALY KaHAUAAT HA TIOCATY TOJOBU YPSIy TOBU-
HeH HeTalHo Ticas chopMyBaHHS Ypsay i He Mi3HilIe HiXK 4epe3 TPUIATH THIB 3
MOMEHTY TIPUHHATTST MaHiaTa 3anpononyBatu [lamari mpencraBHukiB XopBaTchbKOTO
Cob6opy (mapiaMeHTy) TporpaMy i cKJaa YpsiLy i TpOCUTH 1 TIPO BUCJIOBJIEHHS
JIOBIpU. YPs/l BCTyIA€ HA MMOCAAY MicJsl OTPUMAHHS BOTYMY JIOBIpM BCiX JICMTyTaTiB
[Tanatu npezpcraBHUKIB [8].

VY 6araTbox KpaiHaX KOHCTHUTYILI J03BOJISIIOTH TIPeM’€p-MiHiCTpaM BUMaraTu
3araJibHOL JIOBIpU yPsijly, He TI0JIal0Yu Ha TOJOCYBaHHS KOHKPETHOI JleKaapartii 1po
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nosituky. Tak, cr. 93 Koncruryiii Makezmonii 1991 p. He nepenbdayae KOHKpeTH3AILi:
Vpsan Pecuy6aikn MakenoHiss Ma€ IpaBo IMOCTaBUTU IMUTAHHS PO AOBIPY Hepej
360pamu [8].

Y Garathox aepskaBax (3okpema, y Higepsianmgax, Hopserii Ta Besukiit bpuratii)
YPSI/L MOKE 1HITIIOBATH TOJOCYBAHHS 3 TUTAHHA JIOBIPU 1TO/I0 KOHKPETHOI TIOJIITUKH.
V eskux KpaiHaX iCHYIOTh OKPEMi THUIIH 3aKOHOIIPOEKTIB, HAIIPUKJIAL, IIPO OIOJKET,
SIK1 PO3IJISIIAIOTLCA SIK ITUTaHHS IOBIpU. Y KOXKHIN Takiil KpaiHi TaKoX iCHy€e HOPMa,
1[0 BCTAHOBJIIOE TPOIIEAYPY TOJOCYBaHHS o0 AoBipw. Tinpku B lcianmii, sSka €
HamiBIpe3neHTchKko0 pecyomikoo (y cr. 1 Koneruryrii 1944 p. Icmaumis mpo-
roJIolieHa SIK pecitybJiIika 3 mapjaMeHTapHO© (OPMOIO MPaBJIiHHSA) HEMAE JKOTHOT
KOHCTHUTYIIIHOI HOPMHU, siKa 6 J03BOJIsIA YPsILy CTABUTU MUTAHHS JOBIPU Tiepe/]
napsiamerTom. Jluiie mepeabadeHa opuandHa BiAmoBizaipHicTh: «Kabiner MiHicTpiB
Hece BiZIMOBIAIbHICTD 32 BCi CBOI ii. BiMOBiAanbHICTD MiHICTPIB BCTAHOBJIIOETHCS
3aKOHOM. AJTBTUHT MOJKe TIOPYTITYBaTH MPOTH MiHICTPIB 3BUHYBAaUYe€HHS B 3JI0YMHAX,
MOB’SI3aHUX 3 BUKOHAHHIM iX O(imiiHUX 060B’s13KiB. Taki crpaBu miacyaHi cymy
3 ZiepsKaBHUX 3J04nHiB> (cT. 14) [8].

Y 3aKOHO/IABCTBI 3a3BUYail BCTAHOBJIEHI OOMEKEHHSI CTOCOBHO PO3TJISILY B Iap-
JIAMEHTI IIUTaHHS PO HeAOBIPY Ypsdy 3aijis 3abesnedeHHs crabiabHOCTI y poOoTi
ypany. Tak, B fedKkux KpaiHax MPOIO3UIlis MO0 HEJOBIPU yPSAAY 3 OJHOTO U TOTO
camoro abo 3 Pi3HUX MUTaHb He MOKe OyTU BHECEHA y MmapJaMeHT (HIKHIO MajaTy)
JIBiUi TIpoTaroM ojiHiel yeproBoi cecii (4. 4 cr. 113 Koncruryii Icnanii 1978 p.),
B IHIIMX HACTYITHE BHECEHHS Bi/IMOBITHOI TIPOTIO3UIIii MOXKJINBE Yepe3 BCTAHOBJIEHUH
TEPMIH ICJIS MapJaMeHTChKOTO PO3TJIS/Ly TUTaHHS 1Mpo HenoBipy (cT. 84 KoncTu-
tymii Ipemii 1975 p. — micsa 3akinuenns 6 micaniB micas Biaxuaenus [lamatoro
JIETTyTaTiB TIOTIEPeTHBOI Pe30TIollii HepoBipn) [8].

Tawm, sie icHYIOTH TIpOIIeypr TOJOCYBAHHS MO0 /IOBIPH, BOHU XapaKTePU3YIOThCS
nesskuMu ocobmmBocTsimu. [To-Tiepiiie, mpeM’ep-MiHICTPH MOKYTh, SIK TIPABHIIO, [SITH
B OJIHOCTOPOHHbOMY TOPSIIKY: vy Besbrii, Jlanii, Himeuunni, Ipnanmii, Hopserii,
[Topryrauii Ta Benmkiit Bpuranii Hemae odiniiHUX iHCTUTYIIITHUX 0OMEKEHD 100
npeM’ep-minicTpa (Xoua KOHCYJIbTallil 3 KabiHeTOM 3a3BUYail mepeadadanThbes).
Y @panriii ta Higepaangax npem’ep-mMiHicTp nmoBuHeH oQilliiHO TPOKOHCYJIBTYBA-
THCS 3 KabiHeTOM, aJjie Ili KOHCYJIbTallii He € 30008’ sI3yBaibHUMH [/t HhoTO. Y DiH-
gannii, Itamii, I[cmanii Ta 1IBemil mpem’ eép-MiHICTP MOBUHEH OTPUMATH O(DiliiiHy
HiATPUMKY KabiHeTy, epi Hisk MOKHa Oy/ie BAKOPUCTOBYBATH MPOIIEAYPY TOIOCY-
BaHHS MOJI0 OBIpH. 3PO3YMIJIO, HAaBITh SKIIO TIPeM’€P-MiHiCcTp GOPMATBHO He 0OMe-
JKEHUH IHCTUTYIIHHUME IOMOBJIEHOCTSIMH, BiH 4acTo Gy/ie 0OMeKeHU O THIHIMI
YMHHUKAMU 1 MOKe 0COOMCTO MOMJIATUTHUCS, SKIIO CIPOOYE B OXHOCTOPOHHBOMY
MOPSIIKY CKOPUCTATHCS TIPOTIELyPOIO TOJIOCYBAHHS PO JOBIpPY.

Jlpyra BaxksimBa 0COGJIMBICTH TIPOIELYPH TOJOCYBAHHSI MO0 IOBIPU IOJISTAE
B TOMY, 1[0 TIpeM’€P-MiHICTpP MOKe BUKOPUCTOBYBATH i, MI00 3alIpOMOHyBaTH OY/Ib-
sky nosituky [9]. Hanpukaan, B Itamii y 1995 p. 6esmapriiinuii mpem’ep-minicTp
Jlambepro [liHi mogaB «MiHi-OI0KeT» 10 HMKHBOI [AJIaTh, BKA3yI0ul PisHi 3aX011
JKOPCTKOI eKOHOMIT (BKJIIOYat0un 306ibieHHsT ToaTKy Ha Oensun Ta [1/[B). Ynenn
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HWKHBOI MaJIaTy 3arponoHyBay monax 150 mompaBok, 6arato 3 sKUX MigipBagn
mety /lini crpumatu gedinut itamiiicbkoro Oomkery 1o 8 % BBIIL. Ilicas toro, sik
OyJI0 IPUITHSATO KiJIbKa «OPOTUX» TOMPABOK, J[iHi 3acTOCYBaB MPOIELYPY TOIOCY-
BaHHST MIO/I0 JIOBIPU MO0 CBOTO OIOKETHOTO TTakeTy. Y HOro IMpPOEKTI BUKJIIOYA-
JIVICST TPUAHSATI TIOTTPAaBKH, a TaKOK OyJI0 HaraTo Takux, siKi 1ie He OYJIi PO3TJISTHYTI.
TosiocyBaHHs IIPO JOBIPY IPOMIILIO, 1110 103B0o/K0 [liHi oTpuMaTi HeoOXiaHi 3axoau
1Tt 2KOPCTKOi ekoHoMii [1]. Y Dpantii y moromy 2020 p. ynHHUIT TpeM’ep-MiHICTP
Enyapn @isnin BHiC 10 mapjaaMeHTy 3aKOHOITPOEKT PO MEHCIiHy pedopmy /st PO3-
TJISITY 3a TIPUCKOPEHOIO TIPOIEyPoIo Yepe3 TpuBasi o0roBopeHHs: B HarioHambHiit
acamOJiel oMpaBoK JI0 1IbOTO 3aKOHOITPOEKTY, CKOPHUCTABIIUCH 1. 3 cT. 49 Konctuty-
11, stkuii 1 OyB cxBasieHnii 3 6epe3Hst HIKHBOIO TTaIaTolo i epefanmii 1o cenaty [10].
[TapsiamenT 1ipu 1IbOMY OTPMMAaB TPABO MOCTABUTU TMUTAHHS TIPO 0Bipy (ase 1Bi
pe3oJTiotil HeoBIpH, IHIIITOBaHI OTO3UILi€I0, Oy BiAXUJeHi: i B ypsi, i y HUKHIN
nasati napris «Buepen, peciy6iika» Ma€e OLIbLICTD).

[Topsimok BUpakeHHsI HEOBIpU ypsiLy ado HOro OKPeMUM dYjieHaM Ma€ TeBHi
BIZIMIHHOCTI y pi3HMX KpaiHaX. Y OGiJbIIOCTI KpalH YMCJIO JEMyTaTiB, YIIOBHOBasKE-
HUX KOJIEKTUBHO iHIIIIOBATH PO3IJIS Y TapJiaMeHTi abo HYZKHIH Tajari napaaMeHTy
MATAHHS 1010 HEJIOBIpU YPSLY, CTAHOBUTD BiJl OfiHi€l fecsaToi (c1. 49 Koncruryiii
Dpantii 1958 p., ct. 113 Koncrurytiii Icnanii 1978 p.) mo oxni€el m'saToi yacTuHm Bix
ix saraspnoro yucaa (1/5 — cr. 39/A Koncturytii Yropmuwau 1949 p., 1/6 — c1. 84
Koncrurymii Iperii 1975 p) [8].

[Mlomo mopimy mapiaMeHTChbKOI BiJIOBIIAJIbHOCTI Ha KOJIEKTUBHY (COJIZIApHY )
1 IHAWBIZAyaJbHY BapTO 3ayBAKUTU HACTYIHE. IHAMBIyasbHa BiJITOBIIAJbHICTD
1oB’s13aHa 3 0O0B’I3KOM KOKHOTO MiHICTpa OCOOMCTO BiAIIOBIiZATH 3a MisJIbHICTH
04O0TIOBAaHOTO HUM MiHicTepceTBa. CoJtilapHa BiZIOBIAMBHICTD YPSIY OB SI3YETHCS
3 MiIBBITHICTIO BUKOHABYOI BJI/IN KOJIEKTUBHOMY OpraHy, TOOTO mapJjaMeHTy. Y Kpa-
iHax €BponM YacTo akIeHT POOUTHCS Ha JOKTPUHI KOJEKTUBHOI BiANOBizaabHOCTI
ypany. Tak, 3a Koncruryiieto Yroputnan 1949 p. ypsin Hece BiiITOBIIabHICTD TT€pet
Hepsxasaumu 36opamu (4. 1 cr. 39) [8].

Haiibisbiy akTyaapHiCTh OCTaHHIM YacoM HaOyBa€ iHAMBIyaIbHA BiAMOBIIAb-
HIiCTb BUIUX IOCAI0BUX 0Ci6 opraniB BUKoHaB4ol Biaau. IloxiGHa BiANOBiga bHICTD
3aKpilieHa HU3KOIO €BPOMeiChKIX KOHCTUTYiH — ompmi, Itamnii, Himewurmm. i
CyThb peasi3yeTbCsl y BUIJIA/L MO3UTUBHOI BiIIIOBIIAJIBHOCTI, SIKA MPOSIBISETHCS B
cXBaJleHHi istibHOCTI (poboTn) MiHicTpiB. MoOsKHA cIiocTepiraTi TakoX i peTpoCcIeK-
TUBHY BiINOBIIATbHICTD, KA BUSBJISETHCA Y BUHECEHHI BOTYMY HEIOBIpU TiJbKU
OKPEMOMY MIHICTPY, a He BCbOMY KOJETiaJlbHOMY OpraHy BUKOHaBuYOi Biamm [11].
Tak, B mapimamentapuux pecnybiikax i monapxisx (Bemwka Bpuranis, Icnawnis,
Momnako, [pertis, Itasist) MiHicTpH BU3HAYAIOTHCS TJIABOKO BUKOHABYOI BN 1 3aJ1e-
JKaTh MOBHICTIO BiJil HBOTO, B CBOIO Yepry, MPeM €p-MiHICTP 3aJI€3KUTh Bijl TIapJIaMeHTY,
SIK HACJI/IOK, TOW YacTO BiJIITPaBJisi€ MiHICTPIB y Bi/ICTaBKY MIBU/IIIIE 32 TTOJITUYHUMU
Ii/IcTaBaMU, Hi3K 32 BUMHEHE IIPOTUIIPABHE JlisTHHSI.

Hamnpuknam, ct. 59 Koncrurymii Jlarsii 1922 p. 3akpinuia, 1Mo st BUKOHAHHST
CBOIX TOBHOBakeHb [Ipesusenty MinicTpis i miHicTpam HeoOxinHa moBipa Ceiimy i
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3a CBOIO MiTBHICTD BOHU BifnoBianbHi niepes; CeifimoM. AKIio He0Bipy BUPasKeHO
OKPEMOMY MiHICTPY, TO OCTaHHIN TIO/Aa€ Yy BIi/ICTaBKY, a 3aMicTh HborO IIpe3nmeHT
MinicTpiB oBuHeH 3arpocutu iy ocoly. 3a ct. 64 Koncruryrii Dirmstazii 1999 p.
[TpesueHT TaKOXK Bimpasisie y BijcTaBky /lepskaBHy paxy abo OKpeMOoro MiHicTpa,
skio JlepskaBHa pasa abo MiHICTD He KOPUCTYEThCs Gisbiie poBipoo ExyckyHTH
(mapmamenty) [8].

Tpoxu moknajgHiie 3BepHEMOCS /10 MOIesiel TTapJAaMeHTChKO1 BiITIOBIIAIbHOCTI
ypsaay naBox kpain — Iranii ta @PH. 3a ct. 94 Koncrurytii Itanii 1947 p. ypsin
MOBUHEH OTPUMATH JOBipy 000X Majar mapjaMeHTy, SKWil pUiiMae MoiMeHHIM
TOJIOCYBAaHHSIM MOTHUBOBaHy pesoJioiito. He mizninie 10 aHiB micag copmyBaHHS
YPsIIL HATIPABJISIE TIAJIATaM TIOJIaHHST JIJIsi OTpUMaHHst 0Bipu. KoHcTuTyiist nepenbayae
KOJIeTiaJlbHY BiJIMOBiIAIbHICTD MiHICTPIB 3a [ii Pagu MiHicTpiB, Tak i X iHAUBILY-
aJIbHY BiANoBiganbHicTh — 3a il ¢Boix BimoMcTs (ct. 95) [8]. TosmocyBanus oxniei abo
000X Majar MpoTH SKOICh IPOMO3ULII ypsLy He 000B SI3KOBO TATHE HOro BifCTaBKy.
Pesomortist HeoBipy moBuHHA OyTH TiAnucana He Menire 1/10 uieHiB manaru i He
MOJKe CTaBUTHCSI Ha 0OTOBOpPEHHsI paHimie 3 AHIB micJs ii BHeceHHs. Tak, y ceprHi
2019 p. 6ys10 BuCIOBAEHO BOTYM HeaoBipu ypsiay [Ix. Konrte, aje 1e He o3Havamo
ABTOMATUYHOTO TIPU3HAYEHHST IOCTPOKOBHMX BUOOPIB: Bike y BepectHi 2019 p. 3a nopy-
yenusm Ipesupenta Itamnii [[x. Korre copmyBaB apyTuii ckias ypsjy, 3aCHOBaHUN
Ha iHTTN mapTiltHii Koairii [12].

Binnosinno no ct. 65 OcnoBuoro 3akony @PH 1949 p. BukonaBuy BJamy
3piticHIoE hefiepaibHUil ypsaa Ha 4oJi 3 (epepasbauM KaHiiepoM. Ciiifi 3a3HAUNTH,
mo denepasbHU ypsa/ TPae AysKe Ba)KJIUBY POJIb Y CUCTEMI JE€PKABHOI BJIQU
cydactnoi Himeuunnu. Ocobause miciie nocigae mocrars DeepaibHOr0 KaHIIEpa,
tomy HiMeuunny HepizKo Ha3MBAIOTh «KaHIIEPCHKOIO pecitybrikoo». [aBa ypsmy
BU3HAUYAE€ OCHOBHI HAIPSIMKHU TIOJITUKM 1 Hece 3a Iie BiINoBijlanbHiCTh. ByHmecrar
MOJKe BHCJIOBUTH HEIOBIpY (hefepaabHOMY KaHIIEPY THM, 10 OLJIBIIICTIO TOJIOCIB
nenyTariB BubOepe HOMY HACTYITHUKA i 3B€PHETHCS 10 (helepaabHOTO MPe3nIeHTa 3
MIPOXaHHSAM TIPO 3BUIbHEHHS (helepaibHOrO KaHILIepa, a MPe3nuieHT 300608’ a3aHuil
3a/I0BOJIBHUTH 1€ TIPOXaHHs 1 MPU3HAYUTH 06paHy 0co0y. Mi MpPOMO3UINEI PO
BUCJIOBJIEHHST HeJIOBipH i BuOGopamu Mae mpoiitu 48 roaus (c1. 67) [8]. Ile Tak 3Ba-
HUIl «<KOHCTPYKTUBHUI BOTYM HEJOBIpU».

I cam kaHIIep MOXKe 3alUTaTH PO JIOBIpY B IapJIaMeHTYy 1 SKIIO He OTPUMYE
sroau OibIIoCTi useHiB OyHpecTary, To (egepaabHIil MPE3UTEHT MOXKe 3a TIPO-
MO3UIE KaHIiepa mpoTsiroM 21 maust posnyctutu Gyniectar. [IpaBo Ha po3iyck
BTPAYAETHC, SKINO OyHIecTar OibIIiCTIO ToI0CiB BUbepe iHIIOro KaHIyepa. I Misk
MPOXaHHSM TIPO JIOBIPY i TOJIOCYBaHHSM Ma€e mipoirtn 48 roaun [13].

Yunnuii kauigiep @PH — Anresa Mepkens — nocigae 1o mocany 3 2005 p.
Cxuramacs Taka CBOEpIIHA TIOJIITUYHA MPaKTUKA (CBOTO POAY KOHCTUTYIIHHUI 3BU-
yaii): nepesi GOPMYBAHHIM YPS/y YKIAAAIOThCS KOATMIIINHI YyroAu TapTiid, 1o Tij-
TPUMYIOTh MailOyTHI ypsiz. IluMu yrogaMu B 3arajibHUX PUCAX BUSHAYAETHCS CKIIAJ
MaiitbyTHbOro Kabinery (KaHauaaTypa KaHIIepa, IepcoHaJIbHUN CKaaj KabiHery i
OCHOBHI HanpsiMku momitukn) |14, c¢. 320]. Tlicas ocrannix BUOGOpIB, SKi PO
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y Bepecti 2017 p., TiJIbKU yepe3 miBPOKY OYJI0 JOCATHYTO TOJITHYHOTO KOMITPOMICY
i Anresra MepkeJib TPOIOBKIIIA KEPIBHUIITBO YPsi/IoM «Besmkoi koadiitii» (Koaittii
JIBOX TIOJIITUYHKX MApPTii, SKi OTpUMa/i Ha MapJaMeHTChbKUX BHOOpaxX HalOiIbILy
kinbkictb ronocis — XJIC / XCC u C/IIH, ane He Habpaau abCoMIOTHOI OiIBIIOCTI
i He MalOTh MOKJIMBOCTI CTBOPUTH OZHOMAPTIHHUI ypsi 200 KOATIIIIIO 3 «MOJIOAIINM
napTHepoM», sik 1ie 6yJ10 110 1boro — 3 BJIIT un Co0390/3eneni) 3 6epesnst 2018 p.
Tinbku 3arposa po3iycky OyHecTary i HoBUX BUOOpiB, nepeabadera cr. 63 OcHoB-
HOTO 3aKOHY, HiAMMTOBXHYJIA CTOPOHU JIO TMOCTYIIOK.

AHaJti3 KOHCTUTYIIITHUX MTOJIOXKEHD 1 TIPAKTUKH 1X peasisaliii y 3apyOiKHIUX Kpa-
THAX JIa€ MOKJIUBICTh BUMIIJINTH TaKi CKJIAI0BI PUCH BiJIHOCUH YPSIY 1 MapJaMeHTy
II0/I0 Bi/IIOBiaIbHOCTI, sIKi 311aTHI 3a6e3euyBaTn 30aaHCOBAHICTh, CTaOLIBHICTD i
ONTUMAJIbHY B3aEMOJIIIO 3aKOHO/IaBYO] i BUKOHABYOI BJIAJIN.

1. ¥V xoHCTUTYIIIT 3aKPITTIOETHCS MOXKIMBICTD IHIIIIIOBAaHHS IK BOTYMY HEIOBIpH,
TaK i BOTyMY JIOBipH.

2. IHiniroBaHHS TIPOIIEyPH TOJOCYBAHHS TIPO JIOBIPY/HENOBIPY 3/MIMCHIOETHCS i
MapJAaMEHTOM, 1 yPSZIoM. ¥ TaKOMY BUMAJKY 1 apJaMeHT Ma€ J[IEBUI MeXaHi3M Tpu-
MaTH yPsi/I ITi/l KOHTPOJIEM, ajie i YPsi/l, 3alUTaBIIN i OTPUMABIIH J0BipY, 3abe3reuye
cobi «kapT-6JaHI» Ha MEBHUN Yac.

3. BoryMm 710Bipu ypsimy 3aKpilTIOETHCS 1 SIK CAMOCTIiiTHA TIPOMO3UIIisl, He TIOB'S-
3aHa 3 IHIMMU TOJOCYBAHHSIMU Y TTapJaMeHTI, 1 sIK 1TOB’s13aHa 3 IHIINM 3aKOHOIIPOEK-
TOM UM TIOCTAHOBOTO TIapJIAMEHTY.

4. Ilporo3uitiss Mpo roJIOCYyBaHHS Pe30JIOIli1 HeJIOBIpU HOCUTH KOJieTiaibHUH
XapakTep, BUCYBA€EThCA 32 1HIIIATUBOIO YiTKO BU3HAUYEHOI YACTUHU JIENYyTaTiB, PO3-
TASA€TBCSA Y BUBHAUEHUN Yac, Y YiTKO BCTAHOBJIEHIN TPOIEAYPi 1 YXBAJIOETHCA
BCTAHOBJIEHOIO OLIBIIICTIO FOJIOCIB UJIEHIB IapJaMeHTy.

5. BeraHoBmOEThCS 0OMEKEHHS Ha 3aCTOCYBAHHSI TOBTOPHOI TIPOTIELYPU BOTYMY
HeJIOBipH, y pasi ii BiXWJIEHHs, TIPOTSATOM MEBHOTO Yacy, TIEBHUM KOJIOM Cy0’€KTiB,
He GiJIblIe J03BOJIEHOI KiJTbKOCTI PasiB 3a CECilo TOIIO.

6. ¥ KOHCTUTYIIIT 3aKPITTIOETHCST MOKJIUBICTD PO3ITYCKY MapJaMeHTy 3a IPOIo-
BUINEIO TJIABK YPSILY Y BIAMOBIAL HA BOTYM HenoBipu (i, SIK HACTIIOK, BUOOPU HOBOTO
napiamenTy). Toai KOHMIIKT MiK 3aKOHOIABYOIO i BUKOHABYOIO TiJIKAMW BJIAN
BUpity€eThest BuOOpIsiMu. /o TOro X 1e 0OMeKUTh BUKOPHCTAHHS MapJaMeHTOM
IIPOLIE/LypU TOJIOCYBaHHS 11PO HEOBIPY YPS/Y Y BJIACHUX IOJITUYHUX iHTEpecax, a
He B iHTepecax eeKTUBHOCTI (PYyHKIIOHYBAaHHS CUCTEMU JIeP:KAaBHOTO YIIPABIIHHSA

7. TosocyBaHHS TIPO HENOBIPY CYITPOBOIKYETHCST 0OOB SI3KOBUM BHECEHHSIM TIPO-
TTO3UIIii TTPO HOBOTO TJIABY YPSAAY i CKJIa[ ypsAny (KOHCTPYKTUBHUN BOTYM HEZOBIPH).

8. TomocyBanug mpo M0BipYy/HEOBIPY HE TiJTBKU MIOAO YPSAY B IIJIOMY, a I TOI0
OKpeMUX uJieHiB ypsiy. Tozi y pasi He3a0BOJIEHHST TapJaMeHTChKOT OiTbIIIOCTI THM,
SIK 3/IIACHIOETHCST KEPIBHUIITBO OKPEMUM HATIPSIMKOM TIOJITHKH, BiZIOYBa€ThCSI 3aMiHa
B ypsiai, 6e3 pectabimizaiiii gep:KaBHOTO YIPaBJIiHHS, TIOB sI3aHOi 3 (hOPMYBaHHSIM
HOBOTO CKJIAJLy YCBOTO YPSIIY.

Koncrurymis Ykpaiau, 3akonn Ykpainu «IIpo permament Bepxosnoi Pagn
Vkpainuy, «IIpo Kabiner MinicTpiB Ykpaitu» perjiaMeHTyIOTh TUTaHHST BiIIOBiia/Ib-
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HOCTi ypsay Tepejl mapjaMeHTOM Yy BUTJSIAI BOTYMY HeJIOBipH, He OB S3aHOTO
3 IHITUMU TOJIOCYBAaHHSIMU Y TapJiaMenTi. AJie 3arpoBaKEHHS /10 JIeP>KaBHO-YITPaB-
JIHCHKOI TIPAKTUKHU T 1HITUX TPOIEAYP MiABUIINTH eeKTUBHICTH 1 36aaHCOBAHICTh
CUCTEMU, YHEMOKJIMBUTh BUHUKHEHHST TPUBATUX YPSIOBUX KPU3.

Bucnoéxu. €Bporneiichbkuil I0CBi TOKa3ye 3aTpedyBaHiCTh IHCTUTYTY MapJia-
MEHTCBKOI BiAiMOBifaibHOCTI ypsay. Ckerncuc 3 TPUBOAY HEYACTOTO il peasbHOTO
3aCTOCYBaHHS Ha TPAKTUIL TOJIATAE B TOMY, 1O (DOPMYBaHHS 3araJibHOI TTPaBOBOI
HOJIITUKK OYAYETHCS MepeayciM Ha OCHOBI KOHCEHCYCY MOJATUYHUX CHJI, KOJIU
notpeba B 3rJIa/pKyBaHHI CYIIEPEYHOCTEN 3a JOMOMOTO0 IOPUINTHOTO MEXaHI3MYy
BKpall Masa. [HCTUTYT BiANIOBiAIbHOCTI ypsy 1 OKpeMUX HOro 4YJjIeHiB Iepej
[apJiaMeHTOM B 3apyOiKHUX JepKaBaX € aKTUBHUM CTHMYJISSTOPOM JIJIST HAJIESKHOT
po6OTH BUIIOIO OpraHy BMKOHABYOI BJIaA, HOrO MOCAZOBUX OCi6 Ta HEBII €MHUM
aTprOYTOM JIEMOKPATUYHOI JIePsKaBy 3 TIapPJaMEeHTChKUM IIPaBJIiHHIM, 3a0e311euyioun
onTuMasibHe (DYHKITIOHYBAHHSI BUIIMX OPTraHiB JIeP:KaBHOI BJIAJIU — 3aKOHOJIaBYOIl
1 BUKOHABYOI.
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Parliamentary responsibility of the government in the european countries

The article reveals the features of parliamentary responsibility of the governments of Western
Europe. When the government or some of its members is to be failing to carry out their duties, parliament
can initiate procedures which have the potential to replace all or part of the government. There are
two different types of procedure. One is the withdrawal of confidence in the government or in individual
ministers. The requirement for a certain minimum number of votes to be obtained before such motions can
be initiated or passed highlights the relative strengths of the different political groups within parliament.
Where the government has a parliamentary majority, it can usually count on that majority to block the
motions. The majority of the parliaments in Europe allow votes of no confidence in the government.
Where the legitimacy of the government rests on parliamentary confidence, the withdrawal or denial of
confidence by parliament can force the government out of power. For a vote of no confidence to be passed
an absolute majority of all members of the chamber (or chambers, if votes are taken in joint session) is
required. Where the collective responsibility of the Cabinet is stressed, a votum of no confidence against
individual members is prohibited. Several parliaments admit both collective and individual responsibility
and allow both types of no confidence motions. The difference between votum of no confidence in the
government as a whole and votum against individual ministers were researched.

1t is concluded that institute of government’ parliamentary responsibility of is the an integral feature
of a democratic state with parliamentarianism, ensuring the optimal functioning of the highest bodies of
state legislative and executive power.

Keywords: parliament, responsibility, government, votum of confidence, votum of no confidence.
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THE OBJECTIVE NEED FOR LEGAL REGULATION
OF TERRITORIAL PLANNING AND ITS IMPLEMENTATION
IN THE REPUBLIC OF LITHUANIA

The article analyzes the social and legal assumptions that determine the need for the legal regulation
of territorial planning. The extent to which the appropriate legal regulation of territorial planning is related
to the protection of the environment, ensuring sustainable development and the protection of human
rights is assessed. It is concluded that the process of territorial planning is complex and complicated, has
different needs and interests of natural and legal persons regarding the use of the respective territories are
constantly encountered. Although the reform of the legal regulation of territorial planning has been carried
out three times in Lithuania, gaps in the legal regulation of territorial planning have been identified so far.

Keywords: territorial planning; legal regulation; sustainable development; environmental
protection; Republic of Lithuania.

Mixanayckaiime-Illocmaxiene K., acnipanTtka, AkajgeMmis rpoMajachbkoi Gesieku, YHiBepcurer
Mukosaca Pomepica, JIutoscbka PecnyGiiika, m. Kaynac.
e-mail: k_m_sostakiene@mruni.cu

06’exTuBHA IOTPEba y PABOBOMY PETYIIOBAHHI TEPUTOPIAIHHOTO IUIAHYBAHHS Ta HOTro peai-
3anis B JlurtoBebkiit Pecmy6arini

Y cmammi npoananizosano couianvio-npasosi nepedymosu, wo GUIHAYAIOMb HeobXionicmy npa-
806020 PezYOBAHHS MEPUMOPIALLHO20 NiaHyéanus. Busnaueno, nackinvku 6ionosione npasose pezy-
JIOBAHHSL MEPUMOPIAILHO20 NIAHYEAHHS NOG’SI3AHE 3 3AXUCIOM 0XOPOHU HABKOIUUHDOZO CEPedosullyd,
3a0e3neUeHHIM CMAL020 PO3GUMKY MA 3AXUCIOM NPag aodunu. 3pobieHo 8UCHOBOK, U0 NPOYyeC mepu-
MOPLAILI020 NAANYBAHNS € KOMNAEKCHUM MA CKAAONUM, OCKLIbKU NOCMIUHO GUNUKAIOMb Pi3ii nompebu
1l inmepecu Pizuunux ma WPUOUUHUX 0Ci6 W00 BUKOpUCMANHs 8i0N06ioHUx mepumopiil. Xoua pedopma
npasosozo pezyoeantis. mepumopiaiiozo nianyeanus 6 Jlumei npogoounacs mpuyi, npozaiunu y
oMy A0Ci He NOOoaHo.

KmouoBi cioBa: TeputopiajibHe IJIaHYBaHHS; IPABOBE PETYJIIOBAHHS; CTAINI PO3BUTOK; 3aXUCT
HABKOJIUIIHBOTO cepenoBuiia; Jintoscbka Pecrybirika.
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Introduction. A human being is a part of nature. Without being in nature,
without using its resources, a human cannot exist. Nature will always be the basis
and source of human life [14, p. 13]. The growing number of people in the world
is leading to the increasing use of natural resources and environmental pollution.
Human activities have an impact on the environment, which is often negative, and
the consequences of these activities are not always predictable [12, p. 11].

The last few centuries of world history have been known of scientific and
technological achievements, population growth, and urban development, which are
inevitably linked to human impact on the environment and natural processes.

People have acquired many instruments for modifying the environment to meet
their needs in a variety of ways. Unfortunately, this is often associated with the
pursuit of short-term benefits that can cause irreparable harm to both man and the
environment.

In this way, a man has become not only the creator of his natural environment
but also its destroyer. These circumstances determine the fact that natural resources
must be used with the utmost care. The prudent use of natural resources means that
natural resources must be used with care and responsibility concerning their limited
nature. Rational use is economical to use, which means that measures must be taken
to force the optimal use of natural resources and that no more than necessary would
be used.

Prudent use and rational use cannot be strictly separated since they are related.
They consist of the requirements for repeated, economical and sustainable use. An
important aspect of prudent and rational use of natural resources is to ensure the
long-term use of natural resources (both in quantitative and qualitative terms) so
that future generations would have access to the same natural resources [6, p. 36].
Thus, in meeting its vital needs, today’s society must live up to its duty and ensure
that future generations could exercise their right to a healthy environment, which
is suitable for living [33]".

One of the necessary attributes of the State in the territory [34]>. The objective
of each state is to ensure the sustainable, purposeful and consistent development of
the entire area of the State®. One of the most important and fundamental instruments
that are a prerequisite for achieving this goal is proper, effective and efficient legal
regulation of territorial planning. Society often does not appreciate the significance
of territorial planning, although the surrounding environment and its quality have
a significant impact on people’s well-being and behaviour; therefore any, sometimes
even minor changes to the legal regulation of territorial planning can have a

! Article 1.1 environment shall mean the totality of interconnected elements (land surface and
subsurface, air, water, soil, flora, fauna, organic and inorganic matter, anthropogenic components) as
functioning in nature and the natural and anthropogenic systems uniting them.

2 Article 1 of the Montevideo Convention on the Rights and Duties of States defines the primary
qualifications of the state: A permanent population; a defined territory; government; and capacity to
enter relations with the other states.

3 The territory of Lithuania is 65.286 square kilometres. URL: https://osp.stat.gov.lt/statistiniu-
rodikliu-analize?hash=e¢7339206-858d-43de-ad93-f12¢a772590c# /.
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very significant effect on decision-making in the territorial planning process, that
confirming the novelty and actuality of the topic.

When drafting territorial planning documents, it should be noted that the
decisions contained therein will always affect people residing in the territory under
concern or visitors, since the territorial planning documents affect the requirements
for the newly developed areas, the revitalisation of current brownfields, and the
like.

The future of the entire society and quality of residential environment depends
on the capabilities to use the national territory, natural resources, develop cities,
economy and infrastructure, to protect the landscape and cultural heritage.
Therefore, the territorial planning process has recently received high focus and has
been actively analysed concerning various aspects that are mainly oriented to the
following specific areas: the general territorial concept of territorial development,
land usage priorities, establishment of environment protection, monument protection
and other conditions, the formation of land, forest, water use, residential areas,
production and infrastructure systems. Without denying the importance of the
above-mentioned areas, it shall be noted that quite often when the respective rights
and obligations of the subjects of legal relations in the territorial planning process
are enshrined in legal norms, it is not evaluated gratuitously, whether the Law
establishes a suitable mechanism for persons to exercise these rights properly [7].
The latter forms the research problem. So in this research, the answer on does
the current legal regulation of territorial planning ensures the implementation of
legal functions, sustainable development and protection of human rights, is given.

In the course of reaching the objective of the research were employed the
methods of systemic, analytical-critical, and linguistic analysis. Besides, the methods
of documentary analysis and generalization were used.

I. Proper and correct legal regulation of territorial planning as a precondition
for ensuring sustainable development

Today’s society must live up to its duty and ensure that future generations could
exercise their right to a healthy environment, which is suitable for living.

According to the theory of the division of human rights into three generations,
the latter duty also has to do with the issues on the protection of human rights that
are of increasing importance on a global scale. Considering that one of the essential
obligations of a democratic state governed by law and justice is respecting, defending
and protecting human rights and freedoms on which the Constitution adopted by
the nation is based, and the real consolidation, defence and protection of which
is the very raison d’étre |32] of the state, the state must ensure the protection of
human rights for all three generations. Some authors attribute collective rights to
the third generation, which are based on solidarity, the so-called ‘solidarity rights”
the right to development, the right to peace, the right to a healthy environment,
and the right to the common heritage of humankind [16, p. 140]. A healthy human
existence requires a healthy environment; therefore, a person shall be able to dwell
in a healthy environment [2]. In this context, the proper and rational exploitation of
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resources is essential and essential not only for the members of the current society
but also for future generations. It is one of the necessary conditions for guaranteeing
the right to a healthy environment!.

The constitutional jurisprudence has pointed out on several occasions that land,
forests, parks, water bodies are particular objects of property law, since the proper
use and protection of land, forests, parks, water bodies is a condition for human
existence, human and social survival and development, and for the well-being of
the nation. According to the Constitution, natural environment, fauna and flora,
individual natural objects, as well as areas of particular value, are national treasures
of universal importance; their protection and ensuring the rational exploitation and
enhancement of resources are public interest, which shall be guaranteed in terms of
the constitutional duty of the state [27-31].

The behaviour of an individual may (but does not necessarily need to) be related
to other individuals, but the individual can act in a way that does not only deal
with other people, but also with animals, plants or items [3, p. 58]. In this context,
it should be noted that quite often members of the public are trying to meet not
necessarily their most important personal needs at the expense of others, thus
denying the possibility of meeting the basic needs of those around them. The area of
use of exploitation of resources? is no exception. The extent of this problem is also
exacerbated by environmental protection® being, as mentioned before, not merely the
priority of current society, but also cornerstone required for the proper realisation
of the right to a healthy environment for future generations.

It is the society’s need for the proper and rational use of natural resources
that determines the necessity of legal regulation of public relations in this area,
defining the basic rights and obligations of legal and natural persons in preserving
biodiversity, ecosystems and landscape, ensuring a healthy and clean environment
and rational use of natural resources.

The state must control the implementation of legal requirements in the field of
environmental protection. This control is also known as ecological control. Ecological
control is a function of state control and the legal institute of environmental law as
well as the most important legal instrument ensuring the rational use of nature and
protection of the environment against the negative impact [14, c. 449].

! The term ‘healthy environment’ implies certain qualitative characteristics that are reflected in the
content of the term ‘environment’. The term ‘healthy environment’ means that the environment is
not harmful to the vital functions and the existence of human beings and other living organisms and
therefore ‘healthy environment’ should be understood as an appropriate medium for human life and
activities, as well as for the existence of other living organisms. G. Gaidys.

2 Article 1(3) of the Law on Environmental Protection of the Republic of Lithuania (Official Gazette
1992, No 5-75) defines natural resources as the elements of animate or inanimate nature (flora, fauna,
including habitats, water, land (land surface and subsurface)) which are used or may be used by man
for his needs;

3 Article 1(2) of the Law on Environmental Protection of the Republic of Lithuania (Official Gazette
1992, No 5-75) defines environmental protection as the protection of the environment against physical,
chemical, biological and another adverse effect or the consequences arising from the implementation
of plans and programmes, pursuit of economic activities or utilisation of natural resources.

ISSN 2414-990X. Problems of legality. 2020. Issue 149 39



KOHCTUTYLJIHE IMTPABO. MYHILUIAJIbHE [TPABO

However, for the control to be carried out, appropriate legal regulation must
first be established. State involvement in the implementation of legal regulation
means that the state primarily creates measures (legal norms) of legal effect on
human behaviour, embodies in them a certain type of regulation of human behaviour
(detailed or principled), as well as creates an institutional system to enforce and
supervise this requirement [11, p. 206].

As regards proper regulation, it is important to note that it must be effective
as well. The effectiveness of the law, like any other phenomenon, is inevitably
measured by economic criteria (in the broad sense), measuring the progress made
towards the goal. In other words, the law is socially effective if it helps to get
closer to the goal, and is socially ineffective if it does not help to do so. In this
sense, the effectiveness of a law is equivalent to the performance of the law. In turn,
the performance of law can be measured as the ratio between the result sought and
the result achieved or measured as purposefulness or expediency, i.e. measured not
as much as through quantitative but rather by qualitative criteria, as approaching
to the goal pursued.

In addition to performance, in many cases, there is a need for the criterion
of law efficiency, which is an assessment of whether or not a law is effective
in getting closer to the goal. It is true that efficiency is often equated with
effectiveness and is considered by most sociologists of law as if it was detailed,
concretised efficiency [9].

In this regard, the international community has been striving for many years to
ensure sustainable development, with an appropriate legal regulation that guarantees
the possibility to meet the needs of both current and future generations.

The concept of sustainable development was first introduced in 1987 in the
report of World Commission on Environment and Development Our Common Future
(also known as Brundtland report)!, which refers to sustainable development as
development that meets the needs of the present without compromising the ability
of future generations to meet their own needs; in pursuit of a better quality of life
for everyone, now and for generations to come, economic, social and environmental
goals are mutually supportive and complementary.

The basic principles of sustainable development were specified in the World
Summit on Sustainable Development 1992, which took place in Rio de Janeiro
and where Agenda 21?2 i.e. the programme of action for sustainable development
worldwide, Rio Declaration on Environment and Development, and balanced
principles of forest management were adopted.

In 2002, the United Nations organised the summit in Johannesburg to consider
the changes that took place 10 years after the Rio de Janeiro Conference, as well as
the goals achieved, and to revise perspective goals and objectives. To this end, the
Johannesburg Declaration on Sustainable Development was adopted®.

! URL: http://www.un-documents.net/a42r187.htm.
2 URL: https://sustainabledevelopment.un.org/content/documents/Agenda21.pdf .
3 URL: https://ec.europa.eu/environment/archives/wssd /documents/wssd_pol declaration.pdf.
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The European Regional/Spatial Planning Charter! (also known as the
Torremolinos Charter) (hereinafter referred to as the Charter) was adopted in
1983 by the European Conference of Ministers responsible for Regional Planning.
According to this Charter, territorial planning gives geographical expression to the
economic, social, cultural and ecological policies of society. In this Charter, territorial
planning is deemed to be a scientific discipline, an administrative technique and
a state policy directed towards a balanced regional development and the physical
organisation of space according to an overall strategy.

When analysing these documents, it is obvious that one of the ways to ensure the
sustainable development of space is to establish proper and correct legal regulation
of territorial planning. This is also the position of the Government of the Republic
of Lithuania in the National Strategy for Sustainable Development?.

One of the most important and fundamental instruments to ensure the
sustainable, purposeful and consistent development of the entire area of the State is
proper, effective and efficient legal regulation of territorial planning.

II. Territorial planning in lithuania after the restoration of independence:
before, between and after reforms

Territorial planning is subject to extremely complex tasks. First, at the micro-
level, the interests of various stakeholders should be coordinated to minimise
conflicts of interest in the planning of both brownfield and greenfield investment.

Second, at the macro level not only the international attractiveness of the whole
state but, above all, that of the main cities (and in smaller states, at least one major
city) should be boosted.

In this context, there is a significant problem in the complexity of the territorial
planning process. At the micro-level, it is often aimed at introducing as many rules
as possible to prevent conflicts with local communities opposing any changes.

The goals of the macro level are entirely different since any constraints mean
lower investment attractiveness. Stagnation, constraints and rules lead to a defeat

! URL: https://rm.coe.int/native,/09000016804c87cb.

2 Lithuania’s Progress Strategy “Lithuania 2030” approved by Resolution No XI-2015 of the Seimas
of the Republic of Lithuania of 15 May 2012 on the Approval of the National Progress Strategy
“Lithuania 2030” and envisaging developments which will consolidate progress values and build
on the principles of sustainable development; he National Development Programme 2014-2020
approved by Resolution No 1482 of the Government of the Republic of Lithuania of 28 November
2012 on the Approval of the National Development Programme 2014—2020, which provides for
three horizontal principles (one of them being the principle of sustainable development) for the
purpose of coordinating various initiatives to address comprehensive issues; the Programme of the
Seventeenth Government of the Republic of Lithuania approved by Resolution No XIII-82 of the
Seimas of the Republic of Lithuania of 13 December 2016 on the Programme of the Government of
the Republic of Lithuania which identifies the development of sustainability as a fundamental goal
implemented on five levels: sustainable human being, sustainable society, sustainable education and
culture, sustainable economy and sustainable state governance; the first comprehensive national
review on the implementation of the UN 2030 Agenda for Sustainable Development in Lithuania, as
prepared by the Government of the Republic of Lithuania and successfully presented at the High-
Level Political Forum of the United Nations held on 16-18 July 2018 in New York (United States of
America),
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in the global economic area. Finally, the community, the rights of which should have
been secured by the said constraints, suffers the loss [4, p. 10—11].

After Lithuania had regained its independence, the issues related to territorial
planning were in part regulated in a single legislative act — the Interim Regulations
on Territorial Planning of the Republic of Lithuania, approved by the Decree of the
Government of the Republic of Lithuania of 1993-03-12 [20]. In a few years, the Law
on Territorial Planning of the Republic of Lithuania was adopted [21]. Considering
the dynamics of social life, and changes caused by the interests of the state, society
and individuals, this legislative enactment had been amended and supplemented 24
times’.

The legislation of territorial planning in Lithuania had developed very intensively
since the first stage of the modernisation, when the first Law on Territorial Planning
of the Republic of Lithuania was adopted on 1 January 1996. However, the first
wording of the law no longer met the needs of the developing legal relationships,
even such abundant regulatory changes did not solve the problems arising in
the process of territorial planning: the system of territorial planning remained
complicated, including duplication of functions between public administration
institutions, long procedural terms, an excess amount of documentation required
from individuals, etc. [6].

In June 2013, the reform of territorial planning? was carried out, and a new Law
on State Supervision of Territorial Planning and Construction® was adopted, laying
down the procedure for the state supervision of territorial planning, supervisory
authorities, their competence, duties and rights. The initiators and supporters of the
reform were pleased that global problems in the field of territorial planning would
finally be solved. However, the amended legal regulation does not address all the
existing problems, but rather some and only formally, to the general extent. There
is a clear need for further and more in-depth analysis of the regulatory framework
and an adjustment procedure.

Thus, after the restoration of independence in Lithuania, the third and
fundamental stage of the territorial planning reform was completed. The purpose of
the current territorial planning is to ensure sustainable development of territories
and rational urbanization; to determine the system requirements for the solutions of
the territorial planning process, as well as the requirements for the compatibility and
mutual impact of documents at different levels; to allow for the coherence of natural
and anthropogenic environment, urban quality, safeguarding valuable landscapes,
biodiversity, natural and cultural heritage.

12004-01-15 Was adopted new Law on Territorial Planning of the Republic of Lithuania. (Official
Gazette. 2004, No. 21-617).

20n 27 June 2013, the Lithuanian Parliament adopted the Law Amending the Law on territorial
Planning of the Republic of Lithuania No XI1-407, amending the Law on territorial Planning of the
Republic of Lithuania.

3 Teritorijy planavimo ir statyby valstybinés priezidros jstatymas. (Valstybés Zinios. 2013. Nr.76-3848).
The Law on State Supervision of territorial Planning and Construction of the Republic of Lithuania.
(Official Gazette. 2013. No 76-3848).
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However, the greatest challenge faced by both the legislator and the originator
of territorial planning is to establish and ensure the procedure for the mutual
coordination of different interests between various stakeholders. When considering
any issues that arise in the process of territorial planning, it should not be forgotten
that territorial planning is a process of compatibility between public and private
interests. If only the private or the public interest is considered in all cases, the
process cannot be defined as planning based on the principles of democratic society,
prioritising compromises and rational, reasoned solutions that are in line with the
principles of sustainable development and the requirements of the new urbanization
movement rather than the interests of stakeholders.

The territorial planning process is complex and complicated, as the needs and
interests of natural and legal persons concerning the use of the respective areas are
constantly being faced. It is often in the interest of private persons to provide, in
territorial planning documents, for conditions for the use and management of the
area that is favourable to them and that is not at the best interests of the public.

The state, having a constitutional obligation to act in such a way as to guarantee
the protection of the natural environment, its objects, the rational use, restoration
and enhancement of natural resources, may by law establish such a legal regulation
which would restrict the use of natural environment objects (natural resources),
and would oblige certain legal entities to act accordingly or to refrain from certain
actions.

While protecting the natural environment and its objects, the state, to ensure
the rational use, restoration and enhancement of natural resources, must also
guarantee the balance of the values enshrined in the Constitution.

The state, while regulating the relations related to the protection of the
natural environment and its objects, the use, restoration and enhancement of
natural resources, also by restricting the use of individual natural environment
objects (natural resources) or obliging certain legal entities to act accordingly or
to refrain from certain actions, is bound by the constitutional imperative of social
harmony, the principles of justice, reasonableness and proportionality enshrined in
the Constitution, inter alia when such restrictions or obligations interfere with the
implementation of the constitutional rights and freedoms of a person [35].

According to Roscoe Pound, the sociological jurisprudence should ensure that
social facts are considered in the creation, interpretation, and application of the law.
This requires issues such as a descriptive study on the effectiveness of the rule of law,
preliminary social research before the legislative procedure, a consistent study of the
legal instruments, studies of sociological history, etc. Mr Pound, therefore, presents
a law-oriented concept of social cohesion. The functions of the law and the means
of its enforcement rise from rationalising legal rules and principles. In reconciling
conflicting interests, the law shall ensure social cohesion and orderly social change;
also, it must express a consensus and comply with the overriding public interest in
ensuring that conflicts are resolved in an orderly manner and that the claim of each
citizen can also be heard in court. Thus, according to Mr Pound, the legitimate
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purpose is to meet the needs of as many people as possible at the lowest possible
cost [5, p. 608].

It is also important to note that the above-stated objectives of the reform on
territorial planning, namely, to cut red tape, remove corruption, shorten procedures,
remove duplication of functions and so on, are only formally and partially reflected
in the new Law on Territorial Planning. Therefore, a more in-depth analysis allows
the assumptions that these are just cosmetic adjustments to the legislation that do
not deal with some of the problems in principle and leave room for legal loopholes
to exist. This situation is not only flawed from a legal point of view but also creates
the conditions for discrimination between the rights and interests of individuals,
public confrontation etc.

As pointed out by A. Vaisvila, the social purpose of the law is a historical
phenomenon that is changing, and this depends on changes in the concept of law,
the relationship between social structure and social forces. If we rely on legal
scrutiny, the social purpose of the law is to consolidate the will of the state and
the economically and politically dominant group (class) of individuals standing
behind it; and if we follow the concept of civil law, the purpose of the law is to
protect the fundamental rights and freedoms of all members of society using equally
effective measures [11, p. 156]. In principle, the institutions involved in territorial
planning are not directly involved in the protection of human rights. However,
the exercise of the functions and objectives assigned to these institutions cannot,
in the event of regulatory dysfunction, affect the protection of human rights by
expressing the dominance of the state (statism) over the individual. This would be
utterly incompatible with the principle of the rule of law. It is therefore essential
to examine what legal loops do not allow individuals to exercise their rights in the
process of territorial planning properly and how the violated rights can be adequately
protected.

The legal framework and the rule of law create a trend in society to maintain
trust and security, to strengthen the concentration of society, which overrides
and overstates the trend of demolition. This means that the legal framework, in
interaction with moral, economic, political and other adjacent social systems, must
fulfil the social purpose of the law, which emphasises: (1) protection and defence
the fundamental human interests; (2) assurance of social and political cohesion of
social groups; (3) promotion of the development of the quality of social coexistence
in the society [10, p. 22].

Assuming that there are four methodological bases for sociology in law [17,
p. 4—8], namely: (1) the difference between the legal and factual social relations, (2)
the understanding and examination of the law as a social institution, (3) the internal
strength of social arrangements, and (4) the dysfunction of the law, it is considered
that all of them could potentially be used in the context of the dissertation research
and scientific thesis.

Legal and factual social relations in the context of territorial planning are
not always the same. Therefore, before establishing new or changing the existing
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legal regulation, it is expedient to analyse in which cases individuals, groups of
individuals, with the help of law, acquire the opportunity to satisfy their interests
at the expense of the rights and legitimate interests of other persons. Before
establishing binding rules of conduct in the process of territorial planning, it
is necessary to analyse the social relations that arise in the field of territorial
planning and are seeking to be regulated by law. It is crucial to identify the real
impact of the rules in this area, the direction of operation of public authorities,
businesses and so on.

In regulating social relations, the law must guarantee social order and social
stability, provide freedom with human content and human value [13, p. 94-94]. Due
to the different objective and subjective circumstances, legal orders may not only
fail to fulfil their functions, but rather disorganise social relations, not complying
with the spirit of the time; the rules of law may be issued following the procedure
laid down, but may not be implemented and become a simulated legal framework
[13, p. 44], the ‘absurd law’ [15, p. 291-292]. With this in mind, while examining
the functionality of the legal regulation of territorial planning, it is necessary to
determine whether extending the boundaries of freedom in the process of territorial
planning while ignoring social values, does not create the preconditions for the
emergence of legal dysfunction®.

The forms of reasoning as an intellectual process do not always sit
comfortably with the sources, forms, structures and language of the law.
This is particularly true in the area of environmental governance. Although
environmental governance is as old as any civilisation, it has only recently become
a focus of the legal system as an element of public policy and public interest.
Responding to the concepts of sustainability and sustainable development has
become a doctrinal as much as a practical challenge for international, regional
and national legal systems [1, p. 1].

Conclusions. After analysing national, international documents, it is obvious that
one of the most important and fundamental instruments to ensure the sustainable,
purposeful and consistent development of the entire area of the State is proper,
effective and efficient legal regulation of territorial planning.

The necessity of regulation of territorial planning and territorial planning,
in general, is indisputable, although it can be argued that the legal regulation in
this field is the one that most restricts the right of ownership protected by the
Constitution.

The search for the compromises between economic, environmental and social
interests in territorial planning processes involves balanced development and ensures
the preconditions for the realisation of the principle of legal security.

! The idea of the dysfunction of law was raised by Emile Durkheim because of the disorder of social
relations — anomie. Anomie is a problem of social relations, social integration in society, due to the
failure to comply with ethical, legal rules in times of severe social, political, and economic crises.
However, anomie is also increasing in a context where the society is little concerned with the moral
of individuals.
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After the restoration of independence in Lithuania, the third and fundamental
stage of the territorial planning reform was completed in 2014. Even such abundant
regulatory changes did not solve the problems arising in the process of territorial
planning. Therefore, before establishing new or changing the existing legal regulation,
it is expedient to analyse in which cases individuals, groups of individuals, with the
help of law, acquire the opportunity to satisfy their interests at the expense of the
rights and legitimate interests of other persons. Before establishing binding rules of
conduct in the process of territorial planning, it is necessary to analyse the social
relations that arise in the field of territorial planning and are seeking to be regulated
by law.
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Cyoy Kanighopmii y cnpasi Summers v. Tice i nayxoei nioxoou 00 11020 miymauenns 3a0is mozo, abu
AKOMOZAQ MOUNIWE YCMAHOBUMU MOMUBU, NOKLAOEHT CYOOM 6 0CHOBY YXBALCH020 piutenis. 3pobieno
BUCHOBOK, w0 ratio decidendi nonsizae 6 maxomy. Sxwo docmemenno sidomo, wo 080¢ 6idnosidauis no6o-
dunucs nedbano, i docmemenio 6i0omMo, w0 00UH i3 HUX 3an00iss WKOOY, MO 34 MAKUX 0OCMABUH JCOOeH
i3 6idnosidauie ne nosumern Mamu 3mMozy YHUKHYMU 6i0N0GI0AILHOCTU, NPOCMO NOCULAIOUUCH HA HASG-
nicmov inwozo eionogidaua.
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Heonpeneammasi IpUYMHHOCTD: JUJIEMMa IBYX OXOTHUKOB

Hccnedyemes npobaema neonpedesumoi npuuuntoil céss3u 6 0eauxmuom npase. B yewmpe enu-
manust — pabynra dena, Komopas. NOAYUULA HA3EAHUE <OULEMMA O8YX OXOMHUK08». AHanusupyemcs
pewenue Bepxosnozo Cyoa Kanugpopnuu no deny Summers v. Tice u nayunvie nooxoovt K €2o ucmoixo-
BANUIO C UCTHIO KAK MONCHO MOUHEE YCIMAHOBUMb 000CHOBANUE, HA KOMOPOM SUNCOEMCS NPUHAMOE CYOOM
pewenue. Coenan 6v1600, umo ratio decidendi cocmoum 6 caedyiowem. Ecnu docmosepno useecmio, umo
ds6a omeemuuxa 0ONYCMuIU HeOPENCHOCb, U OOCIMOBEPHO UBECTHO, UMO 00UH U3 HUX NPUYUHUIL 6Ped,

© Kapnayx b. 11., 2020 49



LUBIJIbHE MPABO | UNBIJIbHUW NMPOLJEC

Mo 6 maxux 06CMOSMeNbCmeax Hyu 00Ul U3 OMEEMUUKOS He 00LNCEH UMEMb G03MONCHOCTIU U3OEHCaAmb
omeemcmeennHocmu, noCovlllaAcCb JUb HaA HAJludue przozo omeemuuKra.

KmoueBbie cioBa: IIpUYMHHaA CBA3b; HEOIIpe/learMad NpuirnHHasd CBA3b; ACJUKT; AUJIeMMa JIBYyX
OXOTHHKOB.

Bcmyn. JlesikTHe 11paBo 3aCHOBaHe HA MPUHITUII [Te€PCOHAIBHOI Bi/ITIOBi1a/IbHO-
CTH: MIKOJY TIOBMHEH BiAIIKOJOBYBATH TOM, XTO ii 3amoisiB. OO0OB’SI30K BiAIIKOIY-
BaHHS He MOKe OYTHU MOKJIaJeHuil Ha 0co0y, JONOKK He JOBeIeHO, 1o il came i€l
0coOM cTan TIPUYUHOO KO, TOXK SIKIIO BIACHUK JOMOBOJIOIHHSI, IPOKUHYBIINCH
BpaHIli, BUSIBUB, IO TA30HU HAa WOTO TOABIP’T 3pyHHOBAHI 1 HACa/PKEHHS BUKOPYYBaHi,
BiH 3MOsKe 3000B’s13aTH HETPUSAZHOTO JI0 HHOTO CYCia 3aIUIATUTU 32 BiJHOBJIEHHS
Ma€TKOBOTO JaHAmadTy TOI 1 TITBKU TOJI, KOJU JIOBEJE, 10 CaMe CYCiJl YIUHUB
pyiinyBanHs. Ilig yac cynoBoro posrigiuy Tsrap J0Ka3yBaHHSI TOTO, IO came BiJl-
[OBi/lau TIOCJYTYBaB MPUYMHOIO IIKO/U, MTOKJIQJAEThCA Ha Mo3uBava. BianosigHo,
SKITIO TIO3WBAUEBi He BAAETHCS TOBECTH, 10 BiATIOBIZIaY CIPUYNHUBCS /10 3aTTOiTHOT
HOMY IIKOJM, TO BiH 3aJHUINAETLCSA 6e3 KoMmIleHcallii. TaKuM € 3arajibHe TIPaBHIIO.
Opnak posmaita it HemepeaOadyBaHa AIMCHICTh BUMAra€ MoAeKoJu POOUTH BUHSATKA
I IOTyCKaTH Bi/IITKOAYBAHHS TIONIPU Te, 1110 MTOTEPIJIOMY He BAJIOCS J0BECTH, XTO
caMme 3anoiisiB iomy nikoxy. e pomyctTumMo Tofi, KOJid MaEMO CIIpaBy 3 Tak 3BaHOIO
«HEe3'SICOBHOIO MPUYUHHICTIO.

Ananiz ocmannix docaioxcens i nyéixayii. B ykpaiHCbKOMY ITUBUIICTHUHOMY
JIMCKYPCi TpoOIeMi TPUYINHHOCTH TIPHU/ILIEHO MAJIO yBark. IMOBIpHO, 11e MOJKHA TTOsIC-
HUTH TUM, 1[0 TPUYUHHIUI 3B’SI30K TPAAMIIHHO BBAXKAETHCS IPOOIEMOIO KPUMiHAIb-
HO-TIPABOBOI HayKH. | TI03asiKk B paMKax OCTaHHDLOI BKa3aHill MPoGJeMi TIPUCBSTIEHO
YHUMaJ0 I'PYHTOBHUX Tpallb, YYEHi-I[UBIJIICTH, IMOBIPHO, YBXKAIOTh 1ie T10Jie BUOPa-
HUM. Ta OCKiZTbKM 3aBIaHHSI KPUMIHAJIbBHOI 1 JIEJIIKTHOI Bi/IIIOBI/JaIbHOCTH iCTOTHO
PI3HSITHCS, IS 1MiJiell BUPIIIEHHS IUBIIBHUX CIIPaB MU He MOKeMO Ge33arepedHo
HOKJIAaTHCS Ha 37100yTKU KPUMiHAJIBHO-TTPABOBOI HAYKIL.

Yu He euHOIO UCEPTALli€lo, 1110 IPUCBSIYEHA CIelialbHO IUBIIbHO-IIPABOBOMY
Gauennto puanuaOCTH, € podota JI. 1. oucwkoi (L. D. Donska) [1]. Ta e € oxpemi
myOstikaiiii B mepiofnyHuxX BUugaHHsaX [2—11].

Ha nporuBary BiTUM3HSHIN, y 3apyOixKHiil aHIJIOMOBHIN JiiTeparypi mpobiema
MPUYMHHOTO 3B’sI3KY 3 MOTJISY JAETIKTHOTO MpaBa — OJHA i3 HaHOIIBII JUCKYCIITHIX
teMm. lit npucssyeno (yngaMenTaIbHi JOCTIKEHHS TaKUX BUAATHUX IIPABHUKIB,
ak . JI. A. Tapr (H. L. A. Hart) i A. M. Tonop (A. M. Honoré) [12], P. Kiton
(R. Keeton) [13], B. Jlangec (W. Landes) i P. ITosuep (R. Posner) [14], I. KeneGpeci
(Guido Calabresi) [15], P. [Tayux (R. Pound) Ta in.

Mema uiei cmammi — pecdaekcis cripaBu Summers v. Tice, — cripaBu, 110 TIOKJIaJIa
[MOYaTOK IUCKYPCY He3'sICOBHOI MPUYMHHOCTH B AejaikTHOMY mpaBi. Mabyma miel
CITPAaBM TAKOXK BiJIOMa B aKaJIeMIUHIN JITEPATYpPI SIK «UJIeMa JIBOX MUCJTHUBITIBY.

Buxnao ocnoenozo mamepiany. 3a 06CTaBUHAMU IIi€T CIIPABU TPOE YOJIOBIKIB
MUK TTOJIIOBATH Ha TieperesiB. [lepe moyaTkoM ToII0BaHHS Y0TOBIKM 0OrOBOPHIN
nopsiok cBoix miit. [Tan Cammepc (Hagasti — mo3uBay) 3ayBakKuB, MO CJIiI TPUMATUCS
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OJIHI€IO JTiHi€ 1 TmooBaT 06auHo. Y mopaiabiiomy nan Cammepce BiiiiiioB Bij
JIBOX IHITUX MUCJUBIIB TaK, IO IXHI TOYKUA PO3TAITYBAaHHS YTBOPUJU TPUKYTHUK.
[Tan CamMepc Ipu 1IbOMY 3HAXOAMBCS BiJl IHIINX MUCJIMBIIB Ha BiAcTaHi GJU3bKO
70 MeTpiB i PIBHMHHA MICIIEBICTh HE TEPENTKO/[Kajla BUAMMOCTI B OTO HAIPIMKY.
Parnrtom /1Bo€ iHIIMX MUCJMBILB MTOMITUIIN TIeperesa i 0THOYaCHO BUMHUJIN TIOCTPLIN
B HanpaMky rmana Cammepca. Y pe3yJsbraTi o/{Ha 31 MIPOTUH TOIIAIA MOMY B OKO,
a 1e ofiHa — y BepxHio TyOy. OHaK OCKIIbKU 00M/[Ba MUCJIUBIII BUKOPUCTOBYBAJIN
OJIHAKOBI PYIIHUIN ABAHAAIATOrO KamiOpy i ofHaKOBI HabOI, TO BCTAHOBUTH, YK
caMme MIPOTHHA 3aBjiajia IKOAKM OYJI0 HEMOKIUBKUM. 3 OIJIsIy Ha HEBEJIUKY BifICTaHb,
XOPOIIy BUVMICTD Y HATPSIMKY TTOCTPIJIY, a TAKOK Te, 110 0OMBa BiAMOBIKa4i 3HAJIN
po micieanaxo/prentst mana Cammepca, Cy/l BU3HAB IXHIO MOBEIiHKY Henbanom. Ta
caMoi Jiuiie HebaIoCTi 3aMasio. 3riIHO 3 TPAAUIIHHIMHU MOCTYJIATaMU JAETIKTHOTO
1paBa, MOTEPINJINN He Ma€ MpaBa Ha BiJIIIIKOZYBaHHS, /OTIOKW HE BKaxKke, Yusl caMe
He16aJI0 BUITYIIeHa IIPOTHHA 3aMoIisiia HOMY IKOAU. Y 1IbOMY BUITAAKY MOTJIO OYTH,
1110 OOW/IBI TIPOTUHU TIOXOMJIN 3 OJIHOTO HabOot0, ab0 K OjHa OyJia BUITYTIEHA OJHUM
MUCJIMBIIEM, a iHIIA — iHIIMM, ajle Xall TaM 4K, Ta /i KOXKHOTO KOHKPETHOTO Bi/iIo-
Bijlaya Ma€ OyTH CIiBBiZIHECEHa i3 KOHKPETHOIO MIKOI0I0 (200 il YaCTHUHOIO), SKIIO
MU TIPArHEeMO TIOCJIIOBHO 0OCTOIOBATH MPUHIIUAIT IEPCOHATIBHOI BiIMOBIIAIBHOCTH.

TakuM YMHOM, 3TiIHO 3 TPAAUIINHUMU [TOCTYJIATaMU JIEJIIKTHOTO 11paBa OTPUMY-
€MO Take MiPKyBaHHS: TATap /IOKa3yBaHH JIEKUTh HA MO3WBAYEBI, a 11e 03HAYAE, 1110
came BiH MYCHUTbD JIOBECTU IIPUYMHHUI 3B’I30K MIXK J[IIMU KOXXHOTO OKPEMO B35ITOTO
Bi/iMOBI1avua i 1MTKo010 (Yu 11 BiAIMOBIIHOI YaCTUHOIO); OCKiIbKkM TTaH CaMMepc He
MiIBAKUB 1€l TATap, TO BUMOTA TIPO BiIIIKOyBAHHS HE II/IJISATAE 32/I0BOJIEHHIO.

[IpoTe Takuii BUCHOBOK SIBHO CylIEePEUUTH iHTYITUBHOMY UYYTTIO CIIPaBe/IJINBOCTH.
[le uyTTs, yTim, mictae 3amoBosieHHs B pimenni Bepxosuoro Cyay KamidopHii, skmit
YXBAJIWB, IO 32 TAKUX 0OCTABUH MA€ BifOYBATHCS PEBEPCIsST TSTApst TOKA3yBAHHS —
i He mo3uBay MYCUTH iZIeHTH(hIKyBaTH TOTO 3 Bi/IIOBiZayiB, YK IIPOTHHA 3aBJaja
mkoau (111 3arpo3010 BTPATH TIpaBa Ha BIJIIIKOAYBaHHA ), a KOKEH 3 BiIIOBIa4iB
MYCUTD JIOBOJUTH, IO 1le He HOTo MIPOTUHA 3aBjaja MIKOAU — TIiJl 3aTPO30I10 COJi-
JIApHOI BiIMOBIIAILHOCTH yCiX BiAiMOBia4uiB pazoM. OCKiIbKY BiZIMIOBIa4aM y CITpaBi
Summers He 6yJI0 CIIPOMOKHO 1IeHTU(DIKYBaTH MOXO/PKEHHST MIPOTHH (Tak camo sIK i
1O3WBaYeBi), TO Cy/i BU3HAB 1X COJIJIAPHO BiATIOBIIA/IbHUMU 3a 3aB/lany nikoxay [17].

BesymoBHO, /111 110/1a/1bIIOT0 PO3BUTKY IIpelle/IecHTHOTO IIpaBa He caM JIMIle
BHCHOBOK CYyJ/ly CTAHOBUTD iHTepeC SIK TaKWi, BKpail BakJiiBe — MOTUBYBaHHS, 7atio
decidendi, sixe Gy10 TIOK/JIaeHO B OCHOBY I[bOI'O BUCHOBKY.

Bure My Bkazasu, 1110 mo3uBay HEOAMIHHO MYCUTD JIOBECTH TIPUIMHHUI 3B’I30K
MK JSIME KOXNCHO20 OKPeMO 635moz0 6i0nosioaua i mkompon. Moske TocTaTi 3arii-
TAHHS: 2 YOMY He MOKHA JIOBOJUTH MPUYUHHNN 3B’I30K MIK JisIMU YCIX 6i0n0gidauis
Y3SIMuUx pasom, 3 OHOTO OOKY, i K000 — 3 iHmoro? 3a Takoi iHTeprperallii Tect
«sIK6u He» Haby/e TAKOTO BUTJISAY: UM BUHUK/IA O MIKOAa, IKOM He il ycix 6i0nogi-
Oauig, TOOTO AKOM »KOAHA i3 /iii BiANOBIZAYiB He Masia MicIs? Y TaKOMY BUIJISIZL TECT
«IKOM He» OYEBMIHO BKa3y€ Ha HasiBHICTH MPUUYMHHOTO 3B’SI3KY, a OTKe, IPobaeMy
3HATO.
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IIpoTe 00’eaHyBaTH TAKUM YMHOM JIii BiIIOBIZa4yiB AOIYCTUMO JIMILE 32 YMOBH,
110 BiIMOBI/Iayi, 3aBAA0YN MKOAM, disiu cniivio. BaacHe, man Cammepc, o6rpyHTO-
BYIOUH CBilf 11030B, Ha 1ie I HocuaBcs. Ta 4y MOKeMO MU CKa3aTH, 1110 /[Ba MUCJIUBII,
CTPIJIAIOUN OJTHOYACHO B OJTHOMY U TOMY K HAIPSIMKY, JISIJIN CITIJTBHO?

Y 3Boai nenikTHOTrO 1paBa, y cekilii 876 HAaBOAUTLCI Take BU3HAUYEHHS: «[3]
a IIKO/IY, 3aBJaHy MOTEPIIIOMY, AisIMU iHIIOI oco6u, ocoba BiMOBiLA€E, KO BOHA
a) BUMHSE JEJIKT CILIBHO 3 iHIIOI 0c000I0 ab0 3a CHiJIbHUM yMUCIOM, abo b) 3Hae
PO Te, 0 TIOBEIIHKA iHIOI 0COOM CTAHOBUTD TTOPYIIEHHsT 000B'SI3KY 1 HA/IA€ ICTOTHY
JIOIIOMOTY YHM IiATPUMKY iHIIINA 0co0i B Takiil moBeiHIll, a00 ¢) HAJAE ICTOTHY IOIIO-
MOTYy iHIII 0cO0i B IOCSTHEHHI TIPOTUIIPABHOTO PE3YJIBTATY 1 MPH I[bOMY ii BIacHa
MOBE/IIHKA, Y35ITa OKPEMO, CTAHOBHUTD TIOPYIIEHHST 0O0B’SI3KY CTOCOBHO MOTEPIIIOTO>.

SIk Gaummo, JiiicHa i MPsAMO BHpaskeHa 3MOBa MIXK JeJiKBEHTaMHU He € HeoOXil-
Hoto. TuM He MeHIe, TOTPIOHO 10O iXHI il Oy/IM Tak YM iHAKIIE B3a€MOTOB sI3aHi:
abo uepes Te, IO /il OJHOTO 3 JIEJIKBEHTIB CTBOPIOIOTH HEOOXIIHI MepeyMOBH JIJIst
KiHI[EBOTO MPOTHUIIPABHOTO PE3YJIbTATy, KU AOCATAETHCS iHIINM; ab0 K OAMH i3
HUX TiJITPUMYE IHIIOTO B HOTO PillleHHI TTOBOAMTUCS TPOTUIIPABHO I TUM CaMUM
CTa€ OJIHIEIO 31 CIIOHYK IPOTUIITPABHOI TOBEJIHKH, &, OTKe, CHPUUMHIETHCS /10
ITKO/IW, 3aBJIAHOI I[i€I0 TTOBEIHKOI0. Y CcIipaBi Summers KojieH i3 JBOX MUCJTUBIIB
¢izuyHO He Ha/laBaB JIOTIOMOTH 1HIIOMY, 1, 3BiCHO, BOHM HE MaJii CITJIBHOTO TLJIaHY
i3 3aMO/ISTHHS MIKOAW MOTEPIioMy. €AMHUN acleKT CIHIJbHOCTH, PO STKUH MOXKe
TYT iTHCS, 1le — HaJlaHHS TATPUMKHN 3aBi/IOMO IPOTUITPaBHiil oBe/iHIl. Tak, MOXHa
HeOe3IiICTaBHO CTBEPIKYBATH, IO KOKEH 13 MUCJUBIIB, BUMHSIIOUU TIOCTPiJI, CBOIM
IIPUKJIAZ0M JEMOHCTPYBaB CXBaJIeHHsI TaKOI JK TOBEAIHKU 3 OOKY 1HIIIOTO MUC/IUBIIS.
Hartnckaioun #a KypoK i CTpisisioun B HANPSIMKY TOTEPIIJIOTO, KOKEH MUCTUBEID
MOBYA3HO 3aCBiIUyBaB, MO0 BBAKAE TAKy MOBE/IHKY MPUNWHSATHOIO 1 JIOTTYCTUMOIO i,
Bi/IIIOBi/IHO, HE 3acy/s)KyBaTUMe, SIKIO TaK CaMO BUMHUTD i iHIIWI. [HaKIe kaxyuu,
SKOU TIepIuii i3 MUCJIMBIIB He BUCTPEJIUB, IMOBIPHO, HE BUCTPEIUB OW i APYIUIL.
[leit apryMeHT 04e€BUIHO CJIA0IIAE, SIKIIO BUXOAUTH 3 TOTO, II[0 TOCTPLIN OYJIH BUK-
HeHI OJJHOYACHO, OCKIJIbKH 11e MOIJIO O yKa3yBaTH Ha Te, IO PillleHHs CTPLIATH OYyJI0
MPUIAHATO KOKHUM 13 HUX HesasiexkHo o/iiH Biz opHoro. [1lonpasaa, moremiky MoxHA
6ysi0 OW MPOMOBKUTH, HATIOJSITAIOYM HA TOMY, 1110, HABITh KOJIM MOCTPiiu i Gysin
OTHOYACHUMM, XTOCD i3 HUX MEPIIUM MiJHSAB PYITHUITIO 1 aB TAKUM YMHOM CHUTHAJ
1o nagbou. Ajte sik O6u Tam He OyJI0, HE MOKHA 3 MMOBHOIO BIIEBHEHICTIO CKa3aTw,
[0 KOJIM OfiHa 0c00a TIOBOAUTHCS MEBHUM YHHOM, TO THM CaMHM BOHA MiATPUMYE
yCiX 1HIMWX y iXHbOMY PillleHHi MOBOAUTHCS Tak caMmo. ToMmy cyz y cripasi Summers
JIOCUTD YiTKO BKa3aB, IO 1€ He CIIJIbHICTD i BiINOBIIaviB MOCIyTyBaJa MiAIPYHTIM
YXBaJIEHOTO PillleHHSI.

Haromicts cyn HasiB nurary /[skona Ierpi Birmopa (John Henry Wigmore),
y SIKIN TTPOCTEXKYETHCS TTePexiji B/l CIJIBHOCTU [Iili — SIK MIJICTAaBU peBepcii Taraps
JIOKa3yBaHHsI — JI0 JIEIIO iHIOro 06rpyHTYBaHHs. [[0SCHIOI0YN TIPaBIIIO TIPO peBep-
Cifo TsTapst JIOKa3yBaHHSI y BUIIA/IKY 3aIO/iSTHHS HETIOIIJIBHOI IIKOM IBOMA 0COOAMM,
JIx. I. Birmop 3ayBaxkuB: «[c|mpaBskHS MMi/icTaBa paBmJia Mmpo Te, M0 KOKEH CITiB3a-
HOZIiI0BAY BIINOBIZAE 3a BCIO MIKOALY, Y TOMY, 1[0 OyJI0 O OYEBUIHO HECIIPABEIUMBUM
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BIZIMOBUTH IOTEPIILIiI 0COOI y BIANIKOAYBaHHI JUIIEHb YePe3 Te, 0 BOHA He MOXKe
JIOBECTH CKiJIBKM TOYHO TIKOJN 3aTIO/isIB KOKEH, KOJIM TOYHO BiZIOMO, 10 3arajloM yCst
mKoza OyJia 3armo/lisiHa HUMU; TOK HeXail BOHU caMi i PO3TOALISAIOTh ii Misk co60T0.
A gKmo mificHa migctaBa [mpaBuaa] — 1e ckaadwicmv 00KaA3y8anis, TO TMPABUIO
MYCHUTB 3aCTOCOBYBATHUCST KOKHOTO pasy, KOJIH TIKO/Aa Ma€ NeKiJbKa MPUYNH, a He
JIATIE TIJIBKYU TOJII, KOJIM BOHU [CITiB-BiINOBiIavi] cBijloMo fistin criibHO...» [17]. Ha
nyMmky JIx. I. Birmopa, oT:ke, Tarap [oKa3yBaHHSA MEPEKIATAETHCS HA BiIIOBiIauiB
He CTLIbKU Yepe3 Te, M0 BOHU [IislJTN 32 3MOBOIO, CKiJIbKU Yepe3 Te, M0 BU3HAUNTH
TOYHUI PO3MIp YACTOK IIKOAM Y I[iii CUTYyallii y’Ke CKJIaIHO, i IIOKIaaaTu 0008 I30K
TaKOTO BU3HAUYEHHS Ha Mo3uBava Oysi0 O ISt HbOTO HA[MIPHUM TSATAPEM.

[Ipore, Ha Hamy mymKy, 3actocyBanHs aprymenty /Ix. I. Birmopa no cripasu
Summers — 110 TIeBHOI MipH TIepecKoK. AJiKe OjlHa pid, KOJIM HaM JJOCTEMEHHO BiIOMO,
110 KOXKEeH 31 CIIBBI/AIOBiAuiB 3al0/iIB IIeBHY YaCTUHY IIKOJU, aJie IPU I[bOMY
HeBizioMo Ky (came 1po 11e roBoputh /k. I. Birmop), i 30BciM iHIa — KoJu icHyE
WMOBIPHICTD, IO O/JIWH 13 Bi/ITOBi/Ia4uiB He 3aIO/IisAB JKOAHOI IIKO/U, Y TOU Yac K ycsd
mKo/a GyJia 3armoziisina iHmuM (came TakoIo € cripaBa Summers, ajiske He BUKJIOYEHO,
1110 OOU/IBI TIPOTUHY MOXOUJIN 3 OHOTO i TOTO caMOTo Habo10). SKIO B mIepiuiomy
BUIAJIKY IiHA TIOMUJIKK — 1€ MOKJIaJaHHst Ha 0co0y BiAMOBIaIbHOCTH Oi/IbINOI 32
Ty, IKYy BOHA MaJia O TIOHECTH 32 YMOBHU JIOCKOHAJIOTO PO3IO/IiTY BTPAT; TO B JIPYTOMY
BUIIA/IKY I[iHA TTOMIJIKU — TIOKJIIAHHsI HA 0cO0Y BiIOBIIAIbHOCTH, SIKY BOHA B3arasi
He TIOBMHHA OyJ1a OM HECTH 3a YMOBHU JIOCKOHAJIOTO PO3IIO/LILY BTpaT. [HaKIIe KasKyuH,
apryment /[x. I. Birmopa mo6pe mpaifioe, siKIo HaM J0CTEMEHHO BiJIOMO, 1[0 YacTKa
ITKO/TN, 3aTO/IisTHOT KOXKHUM 31 CIiBBIINOBI/IaviB, JexuTh y Aiamasoni (0; 1), mpore
CIIYIITHICTD 1HOTO apTYMEHTY CYMHIBHA, aK110 aiama3on [0; 1].

B ocrarounomy mincymkosi Bepxosuuit Cyn KasmidhopHii BiacHi MOTUBH CBOTO
pileHHsT BUKJIAB TakK. «KoJaum MU MOPIBHSIEMO CTAHOBUIIE CTOPIH i 3BAXKMMO Ha
HACJI/IKA, TII0 MAaTUMYTh MicIle, KO0 BUMAraTy BiJl TO3WBavYa TTOCTABUTH TIKOLY 3a
BUHY TiJIbKH OJHOMY i3 BiJIIOBifa4iB, TO HEOOXiAHICTh IMEPEHECEHHS TATAPsS JOKa-
3yBaHHSI CTAE OYEBUIAHOW. BoHM 00M/BA MTPABOMOPYITHUKN — OOM/BA MTOBOIINCS
He10a7T0 TI0 BiJIHOIIEHHIO /10 MO3WBava. BOHU MOPOAWIN CUTYyAIlio, /e Hex0amicTh
OJTHOTO i3 HUX 3aBJlajia IKO/IM MT03UBAYEBI, TOK HeXail BOHU I BUIIPABIOBYIOTH cebe,
AKIIO0 MOKYTh. IloTepmina cropona GyJja mmocraBjieHa BiAIOBifayaMu y Heclpa-
BeJIJTUBE CTAHOBUIIE, KOJTM BOHA MYCHTh BKa3aTH, XTO caMme 3 Bi/ITOBi/lauiB 3aB/iaB
KoY. SKINO OAMH YHUKHE BiJIMOBIIAbHOCTI, TO W IHIIUNA — TaK caMo, i To3uBa4y
3ocraHeTbest Oe3 BigmkoayBanus» [17].

Apryment Cyny MOKHaA po3kJacTu Ha Taki yactunu. [lo-niepire, Cyn npornonye
NOPIBHATU CTAHOBUIIA CTOPIH: BiH 3BEPTAa€ yBary Ha Te, 1110 Ha INajbKaxX Tepe3iB 3
0/IHOTO OOKY MaeMO OE3HEBMHHOTO MOTEPIILIOT0, a 3 IPYTOro — JBOX BUHYBATHX Bijl-
noBiza4iB (a/pke CyJ0M yCTAaHOBJIEHO, IO iXHs ToBeAiHKa OyJa Hexbason). OxHak
I[bOTO 3aMaJio JIJist TOTO, abu TIePEHECTH Tsrap J0Ka3yBaHHs, aj’Ke B MPOTUBHOMY
pasi Tarap [oKa3yBaHHS TOBOAUIIOCS O TIEPEHOCUTH B KOJKHIN CIIPaBi, SIK TiJTBKU-HO
nosuBay jpoBesie Hepbamicts. [To-apyre, Cya HATOJIONIYE, 10 CKJIAJHOII OKa3y-
BaHHS BUHUKJU BHACTIIOK il BiAnoBigaui: xoua Cy/ He CXUJIbHUN 10 BUCHOBKY,
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1[0 CHIJIBHI i1 BiATOBI/IayiB CIPUYUHUJIN TIKO/Y, BiH OJlHAK TOTOBUN BU3HATH, IO
iXHi cITiJibHI Zii cipuYnHuIN HeBu3HavyeHicTh. Hacamkiners Cy/ BKadye Ha TTOpouHe
KOJIO, SIKe BUHUKAE, SKIO KOKEH 3 BiJIIIOBI/Ia4iB 3MOXKe BUIPAB/IOBYBATHUCS HASIB-
HICTIO 1HIIIOTO BiJIIOBiZa4a.

Pimennsa y crnpasi Summers mopoauao 4uMaio iHTEpIIpeTalliii B akaJleMiuHii
JliTepaTypi: yu4eHi IparHyjau AOUIyKaTUCS 10 MiJCTaB 1[bOTO PillleHHs, 3’sCyBaTH,
10 K came BUIIPaBJOBYE BUHSATKOBUII Mi/IXiJ, 3aCTOCOBAHUN Y 11iii cripasi, ajpke
TIIBKM BCTAHOBHUBIIHU i€, MOKHA Oy/le CKa3aTH, Y SIKMX IHIIUX CIpaBaxX HAJEKHUTh
3aCTOCOBYBATH TaKWii JKe Mmiaxia. [HTepec 1m0 cripaBu Summers ocoOMUBO 3pic, KOJH
MOCUJIAaHHSAM Ha Hel Todasin o0TIPyHTOBYBAaTH CBOi BUMor# rno3uBaui y DES-cripaBax
i Tak 3BaHMX «CIIPaBax a306eCTOBUX».

MaJio He KOJKHA JieTasib CripaBu Summers 0OTOBOPIOBATIACS 3a/1/Is1 BUSHAYEHHS 11
peJieBaHTHOCTI ab0 HepeJeBaHTHOCTI it yxBajieHoro pimenns. Cepej Takux jgera-
JIeit, 10 pUKJIay, OyJia i KiIbKiCTh BiAmOBizadiB. Pid y TiM, 10 3riHO 3i cTaHAapTOM
JIOKA3yBaHHs B INBLILHUX CITPaBax MEBHUI (PaKT BBAKAETHCS IOBEIEHNM, SIKIIO 0cOOa
MIePEeKOHAE Cy/l, MO Teil (pakT cropilie MaB Miclle, aHiK He MaB. [Hakie Kaxydu, 1o
HMOBIPHICTB 1150TO (hakTy cTaHOBUTH 51 % i Bute. OcKiibKu y cripasi Summers 6yJio
JIBOE BiAIOBIZAYiB, KOTPi 3 OAHAKOBOIO BIPOTiAHICTIO OyJIM 3aI0/il0BaYaMy LITKOIM,
TO WMOBIPHICTD TOTO, IO KOKEH i3 MUCJMBIIIB JIMCHO 3aI0/iIB 1IKO/y TIOTEPIIiIOMY,
ctanoBuTh 50 %. A 1ie Jiuiiie Jieb-Jie/lb He JOTATYE J0 3BUYANHOTO CTaHAAPTY J0Ka-
syBanHsi. Tox pitiernst y crpasi Summers poOUTDh He Taky BiKe U BETUKY TOCTYIIKY
nosuBauesi. HatomicTp, SIKIO MU IPUITYCTUMO, III0 MUCJIMBIIB OYJI0 TPOE, TO HMOBIp-
HIiCTB TOTO, 10 KOKEH i3 HUX OYyB [iiCHUM 3aro/iifoBayeM IIKOAM, CTaHOBUTH 33,3 %.
A Tle BXKe iCTOTHO MeHIIe Bijl TIOPOTY, SIKMH BUMAra€ThCs 3BUYAHHUM CTaHAAPTOM
nokazyBanHs. OfHAK BPeMTi-penT HayKoBa CIiJbHOTA BIAXUJINAJIA i/Iel0 TIPO Te, TI0
Bi/IIOBIIa4iB HEOMIHHO Ma€e GyTH TiJIbKK JBOE 1 He Ginbite. [IpaBuio ciipasu Summers
BHAHILIO Bi0OpaskeHHsT y 3BOJI JIEIIKTHOTO MTPaBa, JIe MPSMO TTO3HAYEHO, 10 Bi/mo-
BijlauiB Moxke OyTH JIeKiabKa, TOOTO /Ba i Gisbine [18, c. 455].

Ha mam morss, Haitbisbpin TouHy iHTepupetatiio ratio decidendi y cupasi
Summers 3anpononysas Mapk Teiicrdeny (Mark A. Geistfeld) [18]. Leit yuennmit
3ayBaskye, 1110 3a3BUYAil CIIpaBy Summers TiyMadaTh abo SIK BUHATOK 13 TIPaBUJIa PO
HEeOOXiIHICTh TIPUYNHHOTO 3B’s13KY, a00 sIK BUHSITOK i3 ITPaBUJIA PO TATAp i CTAHAApT
JIOKa3yBaHHs, a00 K SIK BUHSITOK i3 MpaBua Mpo HeoOXigHICTh mKoAU (Y TaKOMY
pasi BBaXKa€ThCs, 10 caM 1o cobi pu3uK ii 3aBIaHHsS BKE € JOCTaTHBOIO MiICTaBOIO
75 BigmikoayBanus ). OqHaK y4yeHU CTBEPIKYE, 10 TOSICHUTH PIillleHHST MOKHA
He MOCTYNAIUNCh SKOAHUM 13 Ha3BaHWX MpaBuJl. /[y 1bOTO BiH BBOJUTDH MOHSATTS
mpoiecyaabHoro TpynyBanus (evidential grouping). Ha Biaminy Bix marepiasb-
Ho-TipaBoBoro rpymnyBannst (liability grouping), sike 103BoJIsSIE 00’ €MHATH IEKITBKOX
ocib sIK CITBBiANMOBIAYiB Ha Till MiACTaBi, MO BOHU MislIM CHiJIBHO, TIPOIECyalbHE
IPYIyBaHHS 03BOJISIE iX 06'€MHAHHS 32 IHIIMM — HpoIlecyanbHuM KputepieM. Ioro
CyTb TaKa.

SIKmo moswBay MOBIB, MO KOKEH 31 CITIBBIAIIOBiaviB moBoaAMBCA Hen0aso II0
BiJIHONIEHHIO /10 HBOTO 1 MIT 3aMOAIATH HOMY NIKOJY, 1 IPU I[bOMY OJIMH 31 CITiB-
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BiZINIOBi1auiB iHICHO-TAKMW 3aIO/isiB 1[I0 MIKOAY, TO B TaKOMY Pa3i OTPUMAEMO, IO
II03WBaY, X04a i1 He BKa3aB JIMCHOIO 3aIlo/[ifoBava K01, OJHAK BKa3aB, IO JINCHUI
3amoioBady — 11e XToch i3 1miei rpymm. Toit daxkt, mo mailicHuii 3amoitoBay KON
3HAXO/IUTHCS Cepell 03HAUYEHOI TT03UBAaYEM TPYTH €, OTKe, AoBefeHnM. [Ipraomy, 1o
Ba’KJIMBO, ITO3MBaY JIOBiB Ileil (haKT Ha MiACTaBi 3BUYANHUX ITPABUJI IIOJO TSATaps
il cTaHgapry HokasyBaHHs, 0e3 KOAHOI miabru. Jlasi, sKIo A03BOJUTH OJHOMY
OKpeMO B3SITOMY BiJINIOBiZlaueBi Ha CBOE BUIPABJAaHHS TMOCUJIATUCSA HA HASABHICTH
IHINUX BIZINIOBiIaviB i TAKUM YMHOM YHUKHYTHU BiJIIIOBIIA/IbHOCTH, TO TaKUH Ke apry-
MEHT 3MOKYTb BUKOPUCTATH 1 BCI pemiTa BiJIIOBi/IaviB, MO B KiHIIEBOMY MiJICYMKY
Npu3Be/ie 10 BUCHOBKY, MO HIXTO i3 TPYNH He € AiMcHUM 3amnojitoBadeM. OHaK 11e
CyTIepeYnTh TBEP/KEHHIO, SIKe MU paHillle TPUWHAIN SIK HAJTEKHUM YMHOM JIOBEJICHE.
Takum 4MHOM, OTPUMAEMO MMOPOYHE KOJIO. YHUKHYTHU I[bOTO KOJIA MOKHA, SKITO
ciiBBignoBigayam Oyzae 3a60POHEHO BUKOPUCTOBYBATH HA CBOE BUIIPABJAHHS CaMe
JIAIIE TTOCUJIAHHS Ha HAgBHICTh 1HIIMX BiAIOBiZadiB, TOOTO, IHIIUMH CJIOBAMU, —
caMy JIUNIe CTAaTUCTUYHY WMOBIPHICTD 3alO/IISTHHS NTKOW THITUMU BiITIOBiIauaMu.
Y posnopsiKeHHI Bi/IIOBi1aviB, OJ[HAK, 3aJIMIAIOTHCS OYb-sIKi iHIIN 3acO0M TOKa-
3yBaHHS CBOEI HeNMpUYeTHOCTI. Tak, OJlUH i3 MUCJUBIIB MOXe HAJaTU Pe3yJbraTh
TPaCOJIOTIYHOI €KCIIEPTU3H, AKi BKAXKYTh Ha Te, 1110 3 OTJISY Ha TPAEKTOPIIO MOJbOTY
3apsAay 3 MOTo PYIIHUIL HOTO MTPOTUHA HE MOTJIA BJAYIUTHA B TIOTEPITIJIOTO i/l TAKUM
KYTOM, SIK BOHA BJIy4MJa, TOIIO.

Cam Mapk Teiictdena BUKIaB cBOIO ifiero Takoio GhopMyJIom: «[s]Kio nosusay
Ha OCHOBI CTaHAAPTY TMepeBakalvoi iIMOBIPHOCTI JIOBIB, 110 1) KOXKeH BiAMOBiIa4 Mir
[POTUIIPABHO 3AIOAISATH IIKOY, 2) oauH abo Oisblie BiANOBiauiB AICHO 3amo/Iisim
mKoay i 3) KoKeH i3 Bifnmosigadis mijsraB OM BiANOBIZAJIBHOCTH 32 3alOisSHHS
IITKO/T!, TO TOJIi JKOZIEH i3 BiZITIOBiIa4uiB He MOKe YHUKHYTHU BiAMOBIIAIbHOCTHU TTOCHUJIA-
I0YMCh HA TTPOTUIIPABHY MOBE/IHKY 1HITUX Bi/[IIOBIZIauiB, 32 YMOBHU 1110 Take BUIIPaB-
JIAHHS JIaCTh 3MOTY YCiM BiJIIOBiladaM YHUKHYTH BijinoBifaibHOCTUY [18, . 469].

Konnenryanisanis, sanpononosana Mapkom Ieiictdengom, npupabanba
HacaMIiepeJl TUM, 1110 BOHA BUKPUBAE BHYTPINIHIO JOTIYHY CYIEPEYHICTh TOTO
BUCHOBKY, KUl X04a i IBHO CYIEPEUYUTDh IHTYITUBHOMY TIOYYTTIO CIIPABE/JINBOCT,
ajle BCe-TaKM 3/IA€TbCS HA TTOBEPXOBUU TMOTJISA JOTiYHO ntocaifoBauM. [lo-npyre,
1151 KOHIIENTyai3allisi Halrpo4y/l TOYHA: BOHA HE BiJITMHAE HIYOTO HEOOXiTHOTO i He
JIOJIA€ HIYOTO 3aiBOTO JI0 TOTO, IO MaB Ha yBa3i cy/l y cupasi Summers, a IPOTIOHYE
HATOMICTh TJIMOOKE HAyKOBE OCMUCJIEHHSI TOTO, IO TOCIYTYBaJIO PAIi€lo CYA0BOTO
pillleHHs.

IlixaBe dimocodcbKo-npaBoBe OayeHHs NPoOIEeMH, 3aCHOBAaHE Ha IIpalsx
[ JI. A. Tapra (H. L. A. Hart) it T. M. Ckennona (T. M. Scanlon), sanporonysas
Emanyens Bosikic (Emmanuel Voyiakis). Bin cdokycysasest Ha anasisi Toro, 1o
came BUIIPABIOBYE TOW ab0 IHIIUI PO3TOALI TATapsl HOKa3yBaHHS 3 TOYKU 30Dy
ocobu, Ha SIKY MOKJIAZAEThest Tsrap. «Kosm mpaBuiio nmokiazae tarap Ha ocoby, ocoda
3aCJIyTOBY€E Ha TIOSICHEHHS, YOMY BOHA ITOBMHHA HecTH 1iel Tsarap. [IpaBosi ctanzaptu
MIOJI0 TIPUYUHHOTO 3B’SI3KY MOKJIAAIOTH TATApi Ha JIIO/Iel, TOXK BOHU B IIbOMY CEHCI
Takok MaioTh OyTu BumnpaBaai» [19, ¢. 28]. Y takoMy KOHTEKCTI JOMHA CXUIbHA
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MPUNHATYU TIEBHE MPABUJIO, dKe TOKJA/Ia€ HA Hel TATap, TIBKU SKIO 1ie TTPaBUJIO
Hajae il BUGIp, i Ipu 1IbOMY MOJKJIMBICTH TAKOTO BUOOPY JIOANHA TIOIIHOBYE.

Ocp sk yepe3 1110 Tpu3My BogKic TOSICHIOE 3BUYAHUI PO3IO/ILN TSATaps J0Ka-
syBatHst. DaKT 3aMOMISTHHS MIKOIW CTAHOBUTH COOOIO MEBHUN PO3IMOJIJ BTPAT, 3a
SJKOTO BTPATH JATAIOTh Ha Tiedi nortepiinoro. lle mesauii status quo. 3po3ymio,
1[0 TOTEPIiJNN He 3aJJ0BOJIEHUN TaKUM CTAaHOM peueld, oJHaK Ieil cTaH peyeit
LIJIKOM 3aI0BOJIBHSAE 3all0/il0Bada NIKOAM, AIKUI He XOTiB O Horo 3sMinioBatu. 3a
3BUYATHUX 0OCTAaBUH TATAp J0Ka3yBaHHS MOKJIAMAEThCs Ha mo3nuBava. OpHaK 1eit
TATAp A€ MO03MBAYEBI MOKIMBICTH BUOOPY: B/UIIUTI BTPATH TaM, /¢ BOHU ii mep-
BiCHO BUHUKIM (Status quo), 9M JOBECTU MPUINHHUN 3B’S30K 1 TIEPEPO3MO/IINTH
BTPaTH MO-HOBOMY, TIEPEKJIABIIN iX Ha TJIedi 3anojitoBava mkoan. O4eBupHO, 110
MOJKJIMBICTh TAaKOro BUOOPY — MOMKJIMBICTD 3MIHMTH HAsSIBHUIL Status quo — 103u-
Bay TOIIHOBYE, a OTKe, BiH He MaTUMe 3arepedenb MO0 TATaps. SAKIO K Mpu-
IYCTUTH, 10 3a 3BMYANHUX 00CTaBUH TsATap MOKJIAJAETHCA Ha BIANOBigaya, KWl
MOBWHEH JIOBOJUTHU BiJICYTHICTh TPUYMHHOTO 3B’SI3KY, TO OTPUMAEMO CUTYaIlilo, B
JIedoMy TOIOHY 10 maHTaxy. A/Ke TaKUH PO3NOIIJ TATapst (HaKTUYHO 3arPOKYE
Bi/IlTOBi/laueBl TUM, IO BiH BTPATUTH Te, 1110 HApa3i Mae€, AKIO TiTbKU HE BUNHUTH
TOrO, 10 Bijfl HOTO BUMaraeThcs. QUeBIHO, BIAOBIIay BOJIB OM Kpalle He MaTH
TaKOro BUOOPY.

Aue gK 1€ TTIOSICHIOE PEeBEPCiio TATaps TOKA3yBaHHS y BUTIAKY 3 IBOMA MUICJINB-
smu? Hacammiepes, Tpeba CIpUHATH 3a JaHiCTh aOCOJIOTHY HEMOJKJIMBICTD BCTa-
HOBUTH, 3 YK€l PYIIHUI OyJia BUITyII[EHA IIPOTHHA, 110 3all0/isia KoLy (J0Ka30Ba
6e3Buxiap). Jasi, Maloun 1ie Ha yBasi, CJIiJl 3alaTUCS [UTAHHIM, Y1 Hece 3a Co00I0
TON ab0 IHIIMIT PO3IOALI TSAraps A0Ka3yBaHHsS MOKJIUBICTH LIHHOIO JJISI CTOPOHM
Bubopy. [Ipumycrimo, 110 B cutyarttii 3 1B0Ma MUCTUBIIMU TSITap [OKa3yBaHHST 3aJI1-
NTAE€ThCS HA 1Mo3nBaveBi. Yu fae Take MpaBUIIO MO3WBAYEBI MOKJINBICTD BILIMHYTH Ha
PO3BUTOK MO/Ii#1 Yepes cBiit Bubip? Hi, ajske yepes 1oka3oBy Oe3BUXib 1110 O BiH He
poOUB, BiH HE 3MOKe TIePePO3IOIINTH BTPATH, a TOMY HajlaHuii iloMy BHOip — J0BO-
aiTh ab0 He JOBOANUTHU HASIBHICTh IPUYMHHOIO 3B’3KY — JUJIsl HbOTO MapHMIil. AJjie un
He TaKuM ke pe3ysabTaT AiCTaHeMO i B IPOTUIEKHOMY pa3i — KOJU MOKJIACTU TATap
JIOKa3yBaHHS Ha Bianosizauis? Tak, Bubip mokasyBaru abo He JOKa3yBaTh BiACYT-
HICTh IPUYMHHOTO 3B’SI3KY JIJIST BiJIIIOBI/IAYiB TaK CaMO MapHUH, gK 1 JIJis1 TO3UBava.
Opnnak E. Bogxic cTBepiKye, 1110 TIOKIAIaHHS TSATaps Ha BIITIOBI/IaviB BCE YK CTBOPIOE
JUISL HUX MOJKJIMBICTH BUOODY, ajie iHIIOTO, a caMe — JIOJIy4aTUCS YK He J0Jy4aThCs
JIO JIiSLIBHOCTI, 110 TIPU3Bee 10 I0Ka30B0i Oe3Buxo/i (Ha BiZIMIHY Bij BiIIOBizayiB,
[03MBay HE MaB MOKJIUBOCTI oOupaT — OyTH IIOTEPIILINM YU Hi).

E. Bosxic, 30kpeMa Bkasye Take. YieHr MUCIUBCHKOI IPyIIN MAIOTh 3MOTY I10T0-
JIUTU YMOBU CITLJIBHOIL /IisIIbBHOCTH. BOHU MOXKYTh BUPIINTyBaTH, MOJIOBATH TTOOMHII
4 CITJIBHO, BPEIJIAMEHTYBATH CBOIO TA/Ib0y Tak, 06 MOKHA OYJIO JIeTIe BipisHUTH
iXHi TIOCTPIJI Bijl TOCTPIJIIB iHIMUX (TTOYWHAIOUN Biji BAKOPUCTAHHS PYITHUIH PIZHOTO
KaiOpy /10 BCTAHOBJIEHHSI MEBHUX MPABUJI, XTO CTPLJISE KOJIH 1 T. 11.). [...] 3a ymoBH,
10 YYaCHUKU MUCJAUBCHKOI IPYNU MalOTh TakKi MOKJIMBOCTI, iHIII MalOTh IIPaBO
BUMAraTH BijJl HUX HECTH TATap CHPSIMOBAHUX CYIPOTU HUX TOKA30BUX TTPE3YMITITii
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1opasy, KOJU IXHsI MPaKTUKA MOJIOBaHHS POOUTH HEMOKJIMBUM BU3HAUEHHS TOTO,
YU TTOCTPIJT 3aTI0/TiSIB TIKOY ToTepiijiomys [19, c. 41-42].

TakuM 4MHOM, y KiHI[€BOMY IIi/ICYMKOBi NOKJIQJaHHS TATapsl JOKa3yBaHHS Ha
BizmoBimauis E. Bosikic mosicHIOE THM, 1110 caMe BOHU 8uHHI Y JIOKA30Biil 6e3BUXOI.
To6To came Biji IXHBOTO BOJILOBOTO PIlllEHHST 3aJ1€5Kajl0 CTBOPEHHST 200 HECTBOPEHHST
curyaiii 10ka3oBoi 6e3Buxoi. IIpu 1[bOMY BasKJIMBO MiAKPECTUTH, IO HAETHCSA came
PO BUHHY TIOBEIIHKY, aJKe SIKIO MPUITYCTHTH, M0 J0Ka30Ba OE3BUXilb BUHHKIIA
BUITQIKOBO (CITIBBIATIOBIIaui BUTIAAKOBO OMTMHUJINCS B OHOMY MiCIli B OJMH Yac i
He 3HaJIM OJIVH TIPO OJIHOTO), TO B TaKOoMy pasi, Ha ayMKy E. Bosikica, mepeneceHHs
TATaps JI0Ka3yBaHHs Ha BIiINOBiIa4uiB He MOKe OYTH BUIIPaBIaHUM, OCKIJIbKHU 32
TaKuX 0OCTaBUH TaKe MEPEHECEHHs He CTBOPIOE JJIsI HUX JKOMAHOI MOJKJIMUBOCTI
CBOIM BHOOPOM BILUIMHYTH Ha PO3BUTOK mofiit. OTKe, y Iiii cuTyartii tsrap MycuTh
3aJINTIATUCA Ha TMO3WBAYEBi, 1 OCKLIBKU TOW HE 3MOKe MOTO MiBAXUTH — HOMY
HaJTEXUTHh BiIMOBUTHU B TIO30BI.

3ayBakMo, 110 MPAKTUYHI HACJTIJKMA 3aCTOCYBaHHA B I[iif CUTYyallil KOHIIETIIil
Teiictdenna GyayTh NPOTUAEKHUMH, alkKe 3 TOYKM 30PYy OCTAaHHBOI BHpillaibHe
3HAUEHHsI Ma€ He BUHYBATICTh Bi/IIOBiauiB y 10Ka30Biil 6e3BUXO/, a TIOPOYHE KOJIO,
sKe BUHUKHE Y pasi, KII0 He 3aCTOCyBaTH peBepcii Tsaraps pnokadyBaHHA. OCKIIbKI
3arposa MOpoYHOro KoJia 3aJUINAETHCS TaK CaMO YMHHOIO, TSArap Ma€ MOKJIAaTUCs
Ha Bi/ITOBi/IaviB, 1 1MO3as9K BOHU HE 3MOXKYTb WOTO MiIBAXKUTH — TTO30B IiJIJISTAE
3a/10BOJIEHHIO.

VY curyariii 10Ka30B0i 06€3BUXO/I, 110 BUHUKJIA BUMIAIKOBO, Ha IIaJIbKaX TePe3in
MM Ma€EMO: 1103MBayva, KWl He BUHYBATUU aHi B TOMY, 1110 BiH CTaB MOTEPIiJINM,
aHi B TOMY, 1[0 BUHUKJIA J0Ka30Ba Oe3BMXiAb, i — BiANOBiZauiB, SKi He BUHYyBaTi
y CTBOPEHHI J0Ka30BOi 0Ge3BUXOJi, IPOTe yCi BOHU JOIYCTUIN HeAOATICTh 110
BiJIHOIIEHHIO JIO 1103MBava, MMOBIPHO 3aI0/Iisl/id HOMY ITKOJLY, i OINH i3 HUX JIIIICHO-
Takwu ii 3anozisiB. Tak, 3BicHo, basanc GyB O ire GisbIlle Ha KOPUCTD TTO3UBaYa, SIKOW
BijtmoBizayi 110 Toro X Gysin 6 BUHYBaTUMHU 1€ H Y CTBOPEHHI JI0Ka30BOi 6e3BUXOII,
[poTe HaBiTh i 6Ge3 1bOro, TAMAEMO, 10 IHTEPECH TTOTEPITLIIIOTO MYCSATH TTIEPEBAKUTH.
Tomy konuentia [elictdenna, Ha Halle IepeKOHAHHS, JIIIIe 36alaHCOBYE iHTepecH
CTOPIH y 1i#l cUTYaIllii.

Hacamkinerb icHye 11ie ofiHa I1ikaBa iHTEpIpeTallisd AuJeMU JBOX MUCJUBILIB.
YHeMoskJIMBIJIeHHST peasizallii mpaBa BUMOTH (KOTpPe CJIy€E i3 JeNiKTy) TPOIOHY-
€ThCSI PO3IIHIOBATH SIK PI3HOBUJL IKO/H, IO TI/JISITa€ BiAIKOLyBaHH0. TOOTO 01H
i3 MUCJUBIIIB 3aMO/iAB KOy Yy BUTJISA/I TiJIECHOTO YIIKOJKEHHH, TIPOTE APYTUil
MUC/IMBEIh TAK CaMO 3aTIO/IisIB KOy, a/Ke BiH CBOIMMU JIisIMU TI030ABUB TIOTEPITLIOTO
MOKJIMBOCTI JIIEBO 3peasi3yBaTy HaJieskHe WOMY MPABO BUMOTH /IO MEPIIOTO MUC-
suBIst. 1Ist KOHIIENITist BUZA€ThCsT IOBOJII TIEPEKOHINBOIO, a/lKe 3000B’s13a/IbHE TIPABO
BUMOTH, SIK€ BUHUKAE 13 JICJIKTY, 11032 BCSIKMM CYMHIBOM CTAaHOBHUTBH COOOI0 aKTHB, 110
Ma€ IpoIIoBY IiHHICTB, TOOTO MaiiHo. Ile 1isKkoM criB3By4HO i 3 pakTuko €CIIJI
I[0/I0 IUPOKOrO IOTPAKTYBAHHS HOHSATh «MailHO» 1 «BJIACHICTB». ToXK aKOM He ii
JPYTOTO MUCJIMBIIS, TO TIEPET TIOTEPIIINM He BUHUKIN O He3/10JIaHHI TIPOIecyaibHi
MepeIKo/ii Ha MIJIAXY /10 peasidallii cBOro 1mpaBa Ha BiIIIKOAYBAHHS 3a PaXyHOK
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nepiuioro MucuBi. I Gaiimyske, 110 MU He 3HAEMO, KOTPUH i3 MUCJIUBILIB 3aI10/IisIB
TiJlecHe YIIKO/IPKEHHS, a SIKUH Mepellko/ B peasisallii MalfHOBOTO IIpaBa — BayKJIMBO
Te, 10 3a TaKOi iHTepIIpeTallii HaM JOCTEMEHHO BiIOMO, 0 KOKEH i3 MUCJIUBIIIB TaK1
sanmofisiB mkoay. Taky aprymentartito BukopucrtaB cyaas 1. K. Penx (I. C. Rand)
y KaHaJChKiil crpasi, aHajoriuniii 1o cnipasu Summers, — Cook v. Lewis. Cyuus
I. K. Peny, 30kpema, 3a3HaUMB:

«OTOX, 10 BUHYBATEllb HAKOIB CBOIM HeAOAJIMM YYMHKOM, Tak Iie, MO-Teplire,
3a/1igB HeOe3MeuHy CHUY, PAAilyC IMOTEHI[IHHIX MIKi[IMBUX HACTIAKIB KO OXOILIIOE
MOTEPIILJIOTO; 1, IaJT, Y IOEIHAHHI 3 0OCTABUHAMU SIKi — CJIiJl PO3YMITH— BiH YCBiIOM-
JIIOBAB, BiH YCKJAIHUB, SIKIIO HE YHEMOKJIUBUB CIIOCOOM JIOKA3yBaHHS BipOTiIHIX
IIKIVIMBUX Pe3yJIBTaTiB CBOTO BJIACHOTO BYMHKY a00 aHAJOrIYHOrO BYMHKY iHIIOI
ocobu. Bin mopymms He Jiniie MaTepialbHO-IIPABOBE MIPABO TTOTEPITIIOTO Ha Ge3IeKy,
ajle 1 BUHYBaTO 3alllKOJUB IMPOIleCyaJbHOMY IIPaBy Ha HMPUTSITHEHHS /10 BiJIIOBI-
JaTbHOCTH. 3MIIIABIIHN CBill YYMHOK i3 00CTaBMHAMU CEPEIOBUINA, BiH, SIK HACJIIOK,
3pyiiHyBaB NOTePIiIOMy Horo gokasus» [20].

Iz inTepriperartiss Ma€ zelno crinbie 3 inTeprperarieo E. Boskica, aake Ko
MW CTBEP/IKYEMO, 1110 JIPYTUH MUCJWBEIh BIIMTOBI/IAE€ 3a MIKO/LY, 3aB/aHy MPaBy
BUMOTI'H, TO, OyIy4y TIOCJIOBHUMM, MM MAEMO CKasaTH, 1[0 BiH BIJIIOBiZae 3a 1[I0
KOy JIUTIIE 32 HASBHOCTI YCiX YMOB JIEJIIKTHOL BiJITOBIIAIBHOCTH i, 30KpEMa, BUHU.
BinmosinHo, SIKINO APYTUI MUCJIUBEIh He BUHYBATUI Y TOMY CEHCI, 1110 BiH He 3HAaB
i He Mir 3HaTH, 1[0 CBOIMM JisSIMU 1030aBJISIE ITOTEPIILIOrO MpaBa Ha KOMIIEHCAIO,
TO 1eil IPYTUIl MUCJIUBEIb He MO)Ke OyTH 3000B’si3aHUil 10 BimmkoayBants. [Tpu
I[bOMY TIePIINI MUCIUBEIb 3aJUINIAETHCA OYTU BiIOBIAAJIbHUM 3a YIIKOKEHHSI
3popoB’s. Ile BUMarae Bij Hac yCTaHOBMUTH, XTO i3 HUX XTO, a Iie 3a 0OCTaBUHAMMU
CIIPAaBU — HEMOIKJINUBO.

[Ile oxna HenmocaiOBHICTD i€l KOHILEMNIII 0JArae y TOMY, 110 YMOBOIO I[IPU-
TATHEHHS /10 BI/IMOBIIAJIBHOCTI JIPYTOTO MUCJUBIIS € BTPATa MOTEPIIJINM BUMOTH JI0
MEePIIOro MUCIUBII, ajle [IbOTO HACIPaB/Ii He BifOYBAETHCS, a/Ke CYAU PUTSATYIOTh
JI0 BiAiMOBizabHOCTI 000X SIK CoJilapHUX GOPIKHUKIB, i B OCTATOYHOMY ITACYMKY
BI/ITIOBia4i AIISATh MisK COOOIO TsITap BiAMOBiZaabHOCTI TOPiBHY. SIKIO MmizcTaBOIO
BiZIMOBIIATBHOCTI € BTpaTa MpaBa BUMOTH JIO TEPITOTO MUCTUBILL, TO TIOCTITOBHUM
6ys10 O TIPUTSTYBATH /IO BiAMOBIIATBHOCTI TIJIBKU [PYTOTO MUCJWBIIS, YUl il TPHU-
3BeJIM JI0 BTPATH I[bOTO TPaBa, a He TOTO, YW JIil MPU3BEH 0 MOT0 BUHUKHEHHS.
A 11e 3HOBY K TaKW BUMAra€ HeEMOKJIMBOTO — YCTAHOBJIEHHS TOTO, XTO i3 MUCJIMBIIIB
3ar0/[igB TiJieCHEe YITKO/PKeHHS.

Bucnoexu. Cupasa Summers v. Tice, 06CTaBUHU SIKOI BiJJOMi TaKOX SIK JMJIeMa
JIBOX MUCJIMBIIB, — I1€ HAPi’KHUI KaMiHb yCbOTO HAYKOBOTO JUCKYPCY CTOCOBHO
npobsiemMu He3'sICOBHOT MpuYnHHOCTU. TOMY MosiCHEHHsT Paliii CyZI0BOTO pillleHHsT B
Iiil crpaBi cTaHOBUTH 0CcOO/IMBUIT HayKOBUiT iHTepec. Ha Hallre nmepekoHaHHsI, Haii-
BJIYYHiIlle TOTPAKTYBaHHA Ili€l CIIPaBU MOJIATA€ B TAaKOMY. SIKINO J0cTeMEHHO BiJIOMO,
10 JIBOE BiJIITOBI/IauiB MOBOAMJINCS Hefballo, 1 JOCTEMEHHO BiZIoMO, 1110 OJIMH 13 HUX
3aIl0/isIB IIKOLY, TO 32 TaKUX OOCTaBUH JKOJEH 13 BIAIIOBiZa4iB He MOBUHEH MaTH
3MOTY YHUKHYTH BiIlIOBiaTbHOCTA TIPOCTO TTOCUIAIOYNCH HA HASBHICTH 1HIITOTO
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BijiloBiiaua. Y npoTUBHOMY pasi Masio O Miciie MopoYHe KOJIo, ajpke Toi 6 yci Bij-
NOBiJIa4l YHUKHYJIU BiJIIIOBIZIATbHOCTH, 1110 CyTIEPEYUTh BUXiTHOMY TBEP/IKEHHIO TTPO
Te, 110 JIMCHUN 3amo/iioBad — Iie OJUH 13 BIIIOBi/ia4iB.
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Uncertain causation: two hunters dilemma

According to the general principles of tort law, in order to succeed a plaintiff must prove causal
nexus between the damage he or she sustained and the actions of a particular defendant. However, in
some factual situations this task appears to be impossible, and the question arises whether the plaintiff
should be left uncompensated or rather the general rule on proof of causation has to be relaxed. In a
groundbreaking case Summers v. Tice (the facts of which are also known as ‘two hunters dilemma’), the
Supreme Court of California favored the latter option. The Court shifted the burden of proof and decided
that under these exceptional circumstances it is for each of the defendants to absolve himself from liability
by providing evidence that he could not had caused the damage. The conclusion of the Court does not
cause any doubts. However scholars dispute over the exact explanation of that conclusion, because it is
the explanation that is crucial for future similar cases.

The circumstances of the Summers case are thoroughly analyzed by many writers. Some suggest that
even the number of defendants matters (supposing thus, that if there were three of them the court would
not have reached the same conclusion). On the other hand, the character of their activity is underlined.
The proponents of this point of view focus on the fact that the members of hunting party can coordinate
their actions and it is this opportunity of coordination that justifies the burden shifting. The common
denominator for numerous authors is spotlighting the fact that both hunters are at fault for causing the
uncertainty, even though one of them might not be at fault for causing damage. However, in some other
situation the uncertainty could have been caused without their fault. The author doubts if in the latter
case the defendants should escape liability.

The author offers the following explanation of the two hunters dilemma. Whenever it has been
proven that defendants acted negligently subjecting the plaintiff to a certain type of risk and it has been
proven that one of them did actually caused plaintiff’s damage, neither of the defendants can absolve
himself from liability merely relying on the fact that the damage may have been caused by the other
defendant. Otherwise the vicious circle will arise.

Keywords: causation; uncertain causation; tort; two hunters dilemma.
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OHAAMH CYAM TA OHAAMH BUPILLIEHHS CIMOPIB
Y KOHTEKCTI MDKHAPOAHOTO CTAHAAPTY
AOCTYIHOCTI NMPABOCYAAS:
MIDKHAPOAHUIM AOCBIA

Cmammio npucesueno ananisy cywacnux nioxodie 0o 00CiiONceHns: OMAAUN GUPIUEHHs. cnopie
(ODR) ma #1020 poni y xoumexcmi MidcHapoonozo cmanoapmy 0ocmyniocmi npasocyooss 6 UUGLILHUX
cnpasax. Hazonouieno na mepminoI02iuHUX HEMOUHOCMSX, SKI NO6’S3aHT 13 6UKOPUCTIAHHAM NOHSMY
<Kibepnpasocyods s, <0i0vcumanr-npasocydodss ma <eiexkmpouie npasocyooss. Obrpynmosano 00uins-
HICMb 8HCUBAHHSL NOHSMMS ENEKMPOHHOZ0 NPABOCYOO0sl, Ke BKIIOUAE: A) eNeKMPOHHY No0auy 0OKYMeH-
mie do cydy (e-filing); 6) erexmponni cucmemu po3nodiny cnpas mixc cyoosamu; 6) eAeKMpPOHHL CUCTREMU
Ketic-menedacmenmy (e-case-management), wo OXONIOIOMb MONCIUBOCME €LIeKMPOHHOZO CNOBIUECHHSL
cmopii, eaexmponozo 0okymenmoobizy, ayoio- ma eideodikcauyin sacioars, MOICIUSICI® Yuacmi y cyoo-
soMy 3acidanni é peicumi 6ideoxonpepenyii mowo; 2) erexkmponii 00Ka3U Ma eieKmponiz06any CUcmemy
poskpumms. dokasie (e-discovery); 0) erexmponni peccmpu cyoosux piulensp; e) CUcmemi OHLALH GUpi-
wennst cnopie (ODR); €) 6uKopucmanms wmyunozo inmeiexmy y yueiivnomy cyoouuncmei. Ymomueo-
6an0 QOUiILHICL WUPOK020 PO3yMinns cucmemu ODR, wo oxonmoe onaaiin cnocodu arbmepHamueHozo
supiwenns cnopie (omnain ADR) ma omnaiin cyou. Aemop, ananizyrouu 0oceio sapybiicnux oepicas,
BUOKPEMIIOE MPU NOKOJIHHSL OHIALH CYOi8, HABOOUMb iX 0COOIUBOCME MA 36ePMAE Y6azY HA Nepesazu ix
3anPoBANHCEHH MA PUSUKU, 1O A3AHI 13 UUM.

KiiouoBi ciioBa: eeKTPOHHE MPABOCYIIS; KiOeprnpaBoCyiis; AlAKUTAI-IPABOCYIIS; OHJIAH
BUPIIIEHHS CIIOPIB; OHJANH Cy/; OHJAliH CIIOCOOU aJbTePHATHMBHOIO BUPINIEHHS CIIOPIB; AOCTYIIHICTH
MIPABOCY IS

Hyeuna T. A., xanaujar 0pUAMYECKIX HAYK, TOIEHT Kadeappl rpaskaancKkoro npoiecca, Harmo-
HJIBHBIN I0PUAMYECKUl YHUBepcUuTeT uMeHu SpociaBa Myaporo, YkpauHa, r. XapbKoB.
e-mail : tsuvinat@gmail.com ; ORCID 0000-0002-5351-1475

OmnuaiiH cyzApl M OHJANH pa3pelleHHe CIOPOB B KOHTEKCTEe MEsKAYHapOIHOrO CTaHJapTa
JIOCTYITHOCTH NPABOCYIHS: MEKTYHAPOIHBIN OIbBIT

Cmamosi NOCGAWEHA AHATU3Y COBPEMEHHBIX NOOX0008 K UYUEHUIO OHAAUH PA3PEULEeHUs CNOPO8
(ODR) u ez0 ponu 6 konmexcme Melcoynapoonozo cmandapma OoCMynHoCcmy npasocyous no zpajc-
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danckum Oenam. Aemop obpawaem GHUMAHUE HA MEPMUHOLOZUYECKUE HEMOUHOCTIU, CEA3AHHDIE C
UCNONL3068aHUEM NOHAMUL KUbepnpagocyoust, OUONCUMAL-NPABOCYOUs. U NEKMPOHHOZO NPABOCYOUSL.
Obocnosvisaemcst 4eiecoobpasnocms ynompedienius NOHAMUs AEKMPOHH020 NPAGOCYOUsl, KOMOPOe
BKIIOUACTN: @) BACKMPOHHYI Nodavy okymenmos 6 cyo (e-filing) 6) anexmponnvie cucmemvl pacnpe-
Oenenust dei Mexcdy Cyovsimu; 8) SNEKMPOHHbIE CUCTeEMbl Kelic-MeHedrcmenma (e-case-management),
0X6aAMBIBAIOUUE BOZMONCHOCIU INEKMPOHHOZ0 ONOBEUWEHUS CIOPOIL, JNEKMPONH020 D0KYMeHMOoobopoma,
ayouo- u eudeopurcayuu sacedanuil, YUacmus 6 cyoedHoM 3acedanuu 6 peicume GUoeoKoHpepeniuu
U m.0.; 2) NEeKMPOHHbIe DOKA3AMENLCMBA U HNEKMPOHUI0BAHYIO CUCEMY PACKPLIMUS 00KA3AMENbCME
(e-discovery) 0) anexmponnvie peecmpol cyoeOHbIX pewenuil; e) CUcmemMvl OHIALH PA3PEUEHUS CROPO8
(ODR) e) ucnonv3osaiue uckyccmeenozo unmeriekma 6 epajicoanckom cyoonpoussoocmee. Apaymer-
mupyemcsi 4eaecoo0pasHocmy wupoxozo nowumanus cucmemvi ODR, xomopoe oxeamwvisaem ounaiin
cnocobbl arvmepHamuerozo paspeuerus cnopos (owiain ADR) u ounaiin cyovl. Aemop, anaiusupyst
OnvIm 3apybescHbIX 20CYdapcme, 6bl0easem mpu NOKOIEHUSL OHAATH CYO08, NPUBOOUM UX 0COOEHHOCTIL U
obpawaem sHUManue Ha NPEUMYUECNBA UX BHEOPEHUSL U PUCKL, CBA3ANHbIE C IMUM.

Kirouessle cioBa: 371eKTPOHHOE [TPABOCY/IHE; KIOEPIIPABOCY [IH€; [THIKITAI-TIPABOCYIH€; OHJIANH
paspellieHre CropOB; OHJIANH Cy/1; OHJIAliH CIOCOOBI AIBTEPHATUBHOIO PAa3PEIEHUs CIIOPOB; 0CTYITHO-
CTb TIPABOCYUSI.

Bcmyn. Ownnaita Bupimenns cnopis (Online Dispute Resolution, magami —
ODR) napasi BUBHAETHCS OJIHUM i3 OCHOBHUX TPEH/IIB PehOPMYBaHHS K MPUBATHOI,
Tak i myOIivHOT crcTeM BUPIIIEHHS CHOPIB, ajzke iH(GOpMaIiiHO-KOMYHIKaIliiiHi
texHosorii (Hagani — IKT) Hapasi HacTiibKK MIIHO yBIMILIM B Halle JKUTTS, MO
CTaJIl BU3HABATUCSI «HOBOIO HOpMaJsbHicTiO» [1, ¢. 8]. TlapimamenTchka Acambirest
P€ y cBoiit Pesomotii Ne 2081(2015) «/loctynnicts npaBocyisi Ta Inrepuer:
MOKJIUBOCTI Ta BUKJIMKU» 3ayBa)KyE€, MO JOCTYITHICTb TPABOCY/ISI € HAPIKHUM
KaMeHeM Oy/ib-sIKOT IeMOKpPATHYHOI JIepsKaBH, 3aCHOBAHOI Ha BEPXOBEHCTBI IPaBa,
i HEOOXIZTHOI YMOBOIO /ISt €(heKTUBHOTO BUKOPUCTAHHS IPOMA/THAMHU CBOIX TIPaB.
[Tpu npomy Bukopucransst IKT Moske MOKpamuT JOCTYIHICTD TPABOCYAS, allKe
BOHU He TIJIbKM MAIOTh IOTEHIiaJ /I CIIPOIIeHHST Ta IPUCKOPEHHS IPOLEAYp, a
I JUIS THABUINEHHST Y3TOPKEHOCT] Ta TiepedadyBaHOCTI Pe3yIbraTiB, X THYYKOCTI
[2]. ¥V sapy6ixkmiit sgitepatypi ODR Takok posrisiiaetbest ik 3aci6 3abesnedyenms
JIOCTYITHOCTI TIPABOCY/IIS, 1110 3/IaTeH YCYHYTH (DiHAHCOBY, YaCcOBY Ta iH(hOpMaIliitHy
acuMeTpiio Mixk ctopoHamu [3, c. 29], a TakoxX 3HAYHO MBUIATH e(pEeKTUBHICTDH
UBIIBHOTO cyziounHeTBa. Y Crpaterii pepopMyBaHHS Cy/I0yCTPOIO, CY/IOUMHCTBA Ta
CYMiKHUX MTPpaBOBUX iHCTUTYTIB Ha 2015—2020 poku OXHIM i3 HATIPSIMIB ITiIBUIIIEHHS
e(eKTUBHOCTI TPaBOCY//Isi BU3HAETHCS TOETAITHE 3aITPOBA/KEHHS iHCTPYMEHTIB
€JIEKTPOHHOI'O IIPABOCY/I/ISl, IO IaCTh 3MOTY KOPUCTyBayaM 3BepTaTUCS /0 CYIY,
CITaYyBaTH Cy/I0BUil 30ip, GpaTi y4acTh y MPOBAKEHHSIX Ta OTPUMYBATH HEOOXiTHY
iHopMaliio i TOKyMEHTH eJIeKTPOHHUMH 3acobamu (a03. 8 11. 5.4).

Ananiz ocmanuix docaidxicenv ma nyonixayii. Y 3apyOikHiil JiTepaTypi nmpo-
6JIeMU OHJIAMH CY/iB JIMILE TOYNHAIOTH IPUBEPTATH yBary HAyKOBIIB, 10 TOB'S3aHO 3
Bi/IHOCHO HEIAaBHBOIO 1X 10s1BoI0. Cepesr HalbiIbI BATOMUX JOCTI/PKEHD CJTi/T 3TalaTH
npaili Takux aBtopis, sk O. Pabinosuu-Eiini (O. Rabinovich-Einy), P. €. Cackinp
(R. E. Susskind), ITI. Coarep (Sh. Salter), T. Cypain (T. Sourdin), B. Tau (V. Tan),
Jl. Tommcon (D. Thompson), A. /. IImiti (A. J. Schmitz) Ta in. Y BitunsusHiit
JiiTeparypi 3 HUBiIBLHOTO MporecyaabHoro nmpasa ODR Tta onmmaiin cyau mie He Gyn
MpeIMeTOM NMUJIbHOI yBaru HayKOBIIiB.
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Memoro cmammi ¢ nocrijpkenns denomeny ODR 3aramom ta oHmaiin cyiB
30KpeMa y KOHTEKCTi MiKHapOHOTO CTaHIAPTY MOCTYITHOCTI MPaBOCY/IS Y 3apy-
OIKHMX JiepsKaBax, 3Baskaroun Ha cTpiMkuil possutok IKT y cdepi smiiichenns mpa-
BOCY/I/IST B ITUBITHHUX CITPaBax.

EnexTponne mpaBocyaasi, KiGepnpaBocyaas Ta AiI>KUTAI-TPABOCYAIS:
y MOUIYKaX €HOCTi TePMiHOJIOTil

Bapro 3asuaunTu, mo y 3apyOikHiil JiTepaTypi BUKOPUCTOBYETHCS JEKiTbKa
TepMiHiB Ha no3HadeHHs1 Bukopuctanusa [KT y cdepi saiticnenHss mpaBocy s, sSK-0T:
kibeprpaBocynias (cyberjustice) [[dus.: 4; 5], exekrporne mpaBocyas (e-justice)
[[us.: 6; 7; 8], mimxuran-npaBocymus (digital justice) [/lus.: 9; 10], ormaiin Bupi-
menHd criopis (ODR) [/lus.: 11] Tomo. Asie TrymadeHHsT 3a3HAUYEHUX TTOHSTH HE €
yCTaJleHUM aHi Ha PiBHI MIX>KHAPOJHUX JIOKYMEHTIB YK HAI[lOHAJTbHUX 3aKOHO/IABCTB,
aHi Ha PiBHI JJOKTPUHH, 1O TOSICHIOETHCSI TUM, 1[0 3a3HavdeHa cdepa 3HaAHb € MiXK-
JMCIMILTIHAPHOIO Ta Hapasi mepefyBae Ha IIJISIXY CBOTO CTAHOBJIEHHSI, X04 i CTPIMKO
PO3BUBAIOYNCh.

Tak, y 2017 p. Po6ouoio rpymoio 3 KibeprnpaBocy/ist Ta MITYYHOTO iHTEIEKTY
B cynoBux cucremax (Working Group on Cyberjustice and Artificial Intelligence
in Judicial Systems (CEPEJ-GT-CYBERJUST) B pamkax €Bpormeiicbkoi Komicii
3 edektuBHoro TpaBocymis (Hagani — CEPE]J) 6yio npoBeneHo pociKeHHs,
HalpaBJieHe Ha aHaJi3 Ta HaJaHHd pekoMeHzaliil nomo Bukopucrtanus [KT y
IUBIIBHOMY cynounHCcTBi. ¥ 1bomy nociijskenHi CEPE] mocayroByeTbest Tepwmi-
HOM «KibGeprpaBocyuast»> (cyberjustice), o6rpyHTOBYIOYHM CBiii BUOIp GaskaHHSM
PO3MIMPUTH CIIEKTP MUTaHb, SKI BUIIMBAIOTH i3 MOXINBOCTel 3actocyBanus [KT
y MPaBOCY//li, Ta HATOJIONIYIOYN Ha CBIiZIOMiNl BiIMOBI BiJl BUKOPUCTAHHS TEepPMiHA
«eJIeKTPOHHE TIpaBocy/isi» (e-justice), korpe nepenbadae sukopucranus [KT sk
3aco0y sfilicHeHHs mpaBocyaas B mudpoBomy cBiti [11, c. 6]. Sk 6aunmo, y 1iboMy
JOCJIIKEHH] TTOHSTTS KiGepIPaBOCYIsT PO3YMIEThCSI MIIMPOKO, OXOILTIOE BCI BUTIAIKU
3actocyBanud [KT mig yac BupinieHHs CropiB K y Cy/i, TakK i 1032 MOTO MEXaMH,
o no3soauso CEPEJ BrmokpemuTu 9otupu ocHoBHI acriektn 3actocyBanfs [KT
B cepi mpaBoCyIst: a) JOCTYITHICTh MpaBOCy/ist; 6) KOMYHIKaIlist MiK cyJamMu Ta
npodecionasamu (opraHamu Jep;KaBHOI BJIaAH, CayKOaMu, CyaMi MixK co6010, I0pu-
cTaMu, aJlBOKaTaMu, CyJIOBUMHU BUKOHABIISIMHU TOITO); B) CY/IOBE aMiHICTPyBaHHST;
r) GesmocepenHs jgormoMora B poboti cyaui ta peectpatopa [11, ¢. 7]. IIpu nmpomy
Buxkopuctanfs IKT 3aamsa nokpamenns goctymHocTi mpaBocynd, Ha fymMmky CEPE]J,
OXOTLITIOE SIK JI0CTyN 710 mpaBa (iHdopMarliiiHi OHJIAlH CUCTEMU, CUCTEMU CYI0BOI
MPaKTUKK), TaK 1 JOCTYII JI0 TIPOIIEAYP BUpilIeHHs criopy (OHJIAH A0CTyII 10 6e30-
IJIATHOI TIPABOBOI JIONIOMOTH, HallpaBjeHHSA 10 cyay un Memiaiii) [11, ¢. 10]. Take
HIMPOKe PO3YMIHHS JIOCTYIIHOCTI ITpaBocy/id B aciiekTi Bukopuctanus IKT B nuBiib-
HOMY CYJIOUMHCTBI IpeJicTaBeHe 1 B HAYKOBiH JIiTepaTypi, /e 9K OHJalH MeXaHi3MU1
MTOKPAIEeHHs JIOCTYITHOCTI MTPaBoCy//is Po3rysaaioThes He jniie Mexadismu ODR,
a M cailTu 3aKOHO/IABCTBA Ta CY/I0BOI IMPAKTUKHW, OHJAWH CUCTEMH HAJIAHHS HOpHU-
JIMYHUX KOHCYJIbTaIliH, a TakoK MaathopMu, SKi J03BOJILIOTh 3TeHEPYBATH TIO30BHI
3asBU Ta iHIINI JOKYMEHTH, 110 TofaoTbest a0 cyay [[Aus.: 12, c. 121-125]. Oganm
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i3 HAMOLIBIN BIJOMKX TaKUX TPUKJIAAIB € (hpaHiy3bkuii caiit Demander]Justice.com,
SKUIT ormoMarae ocobaM 3reHepyBaTh Ta TOAATH TT030B OHJIAlH y CIpaBax, sKi He
HoTPeOYIOTh MPEACTaBHUIITBA a[BOKATOM.

Opnnak, Hespaxkaoun Ha HaBeene CEPE] posmesxyBaHHs MOHSTH KibeprpaBo-
CyIJISl Ta eJeKTPOHHOTO MPABOCY/A/IS, aHaJi3 JIiTepaTypu i3 3a3HAYEHOTO NMUTAHHS
JI03BOJISIE 3pPOOUTH BHUCHOBOK, 1[0 Y HAYKOBIiil JiiTepaTypi TJIyMadyeHHs MOHSTh
€JIEKTPOHHOTO TIPABOCYI/IS, [i/KUTAJI-TIPABOCY/IA Ta KibeprpaBocy st (haKTUIHO
sbiratorbest [[Qus.: 13; 14; 15], 3 4oro MoskHa 3pOOUTH BUCHOBOK IIPO IX CUHOHIMIiU-
HIiCTH y 3apyOiKHIl JTiTeparypi sIK TaKUX, M0 XapaKTePU3YIOTh Pi3Hi MOKJIMBOCTI
sactocyBantst IKT 1mipu po3riisizii Ta BUPIIIEHH] CIIOPIB Y CyI0BOMY MOPSAKY abo ITijt
yac 3actocyBanHg ADR.

[Topsn i3 1tum BapTo 3BepHyTH yBary Ha pi3ti Buau IKT ta ix dyHKIliT B IUBIIb-
Homy mipotieci. Tax, T. Cypaia Buokpemmioe Tpu piBai BrzmBy [KT Ha cymoumHcTBO:
a) TEXHOJIOTII mepIoro, 6a3o0BOro piBHA — IMiATPUMYIOYl TEXHOJIOTIL, SIKi 10IIOMaraioTh
iH(opMyBaTH Ta 3AINCHIOBATH CYIPOBI OCi0, sIKi 3aaydeHi 10 opOITH MUBIILHOTO
CYJIOYMHCTBA, HajaBaTH iM KOHCYJbTaIlil; 6) TeXHOJIOril APyroro piBHS — 3aMiH-
HUKOBI TEXHOJIOTII, 1[0 MOXYTb 3aMiHIOBaTH (DYHKIIii Ta aKTUBHOCTI, SIKi paHile
BUKOHYBAJIUCS JIIOJ[bMH; B) TEXHOJIOTil TPETHOTO PiBHS — IIPOPUBHI TEXHOJIOTII, SIKi
MOKYTh 3MIHUTH 3BUYaiiHi criocoOu poOOTH CyaiB i 3a0e3neunTy PisHOMaHITHI
dhopmu 3iHCHEHHS TIPABOCYIist, OCOOIMBO TaM, Jie MPOIECH CYTTEBO 3MIHIOIOTHCS 1
MIPOrHO30BaHA AHAITHKA MOJKe BUIO3MIHIOBATH PoJib cyumi [16, ¢. 1117]. Ak 6aummo,
HOHATTSM KibGeprpaBocyjisi Ta HOro HaBeIeHUMHU CHHOHIMAMU OXOTLTIOIOTHCS, STK
MpaBuUJIO, JIUIIE MiATPUMYIOUi Ta 3aMiHHUKOBI TEXHOJIOTIi, HATOMICTh TEXHOJOTI1 Tpe-
THOTO PiBHS, SKi TIOB’S3aHi i3 BUKOPUCTAHHAM IITYIHOTO iHTEJIEKTY TIPU BUPIIEHH]
CIIOPIB, PO3IJIAAAIOTHCS OKPEMO. 3a3HadeHi TeXHOJIOTII mependadaoTh AKiCHO HOBUIA
piBerb Bukopuctanug [KT B cdepi muBiabHOTO CyIOUMHCTBA, a 1X 3aCTOCYBaHHS
NOB’sI3aHe 13 MUTAHHSAMU JIETITUMHOCTI 3aCTOCYBaHHS B IIpaBi IIPOTHO30BAaHOI aHa-
mitukn (predictive analytics), mammmaroro HaBuanus (machine learning), a Takosx
MOKJIMBOCTEH 3aMiHU CY/JIIB MITYYHUM iHTEJIEKTOM B MPOIEC YXBaJeHHS CYJT0BUX
pimens (Judge Al) [dus.: 16, c. 1115; 17; 18; 19; 20].

3azHaueHe YMOXKJIUBJIIOE BUCHOBOK PO BiZICYTHICTH y 3apyOisKHiil JOKTPUHI
IIUBITBHOTO TIPOIECY YCTATEHOTO TIOHATTS JIJIsl TO3HAYeHHST BChOTO CIIEKTPY NMUTaHb,
nos’s3anoro i3 3actocyBaHHaM [KT y cdepi nuBispHOTO cynounacTBa. Ha Ham
IIOTJISA]], 3BAXKAIOUM Ha Te, 1110 Ha PiBHI HAI[IOHAJILHOTO 3aKOHO/IaBCTBA BUKOPUCTOBY -
€ThCsI TEPMIHOIIOHATTS «E€JIEKTPOHHE MPABOCYA/SA», TO HAWOLIII OOIPYHTOBAHUM €
BUKOPUCTAHHS caMe I[bOTO MOHSATTS JIJIsI TO3HAYEHHST BChOTO CIEKTPY 3aCTOCYBAHHS
IKT y BiTunsHsHOMY HIUBLILHOMY cynodnHCTBI. [IpoTe miaxin go 1iel mpobaematuku
Ha HaI[lOHAJILHOMY PiBHI € JIEINO 3BY;KEHUM Ta Ma€ OyTH 3MiHEHUN BiAMOBIIHO /10
OCTaHHIX HAJHAIIOHAJBHUX TEHJIEHINN y Il TJIONMHI. 3Ba)KAI0UM HA 3a3HAYeHe,
Ha Halll TOTJISA, TOHATTS eJeKTPOHHE MPABOCY/IsT MA€ BKJIOYATU TaKUH CIEKTP
MoxkauBocTelt 3actocyBanus IKT y cdepi 3aificnenns mnpaBocyisi y NUBIIBHUX
cIpaBax: a) eJIeKTPOHHA mojada A0KyMeHTiB 10 cyxy (e-filing); 6) esexrponHi cuc-
TEMU PO3MOJIIJY CIPaB MiXK CyAJIMU; B) €JEKTPOHHI CUCTEMU KeliC-MEeHE/KMEHTY
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(e-case-management), 1110 OXOILTIOIOTH MOKJIUBOCTI €JIEKTPOHHOTO CITOBIIIEHHS CTO-
PiH, eJIEKTPOHHOTO JIOKYMEHTOO00ITY, ay1io- Ta Bigeodikcallio 3acifiaib, MOKIUBICTH
y4acTi y CyZJoBOMY 3acCiJlaHHI B peXuMi BijleoOKOH(EpEeHIlii TONo; T) eJeKTPOHHI
JIOKa3W Ta eJIEKTPOHI30BaHa CHUCTeMa PO3KPUTTS JI0KasiB (e-discovery); 1) eJleKTpoHHi
peectpu cynoBux pimienb; €) ODR cucremu; €) BUKOPUCTAHHS HITYYHOTO iHTEJIEKTY
y IUBLJIBHOMY CY/IOYMHCTBI (IIPOTHO30BaHa aHAJIITHMKA, MAlllMHHE HAaBYaHHS, aBTO-
MaTU3allisl Ipolecy IPUNRHATTS pillieHb TOIIO).

ODR: Bix onnaiin ADR 10 onnaiin cyaiB

Y KOHTEKCTi HaIlloTO JOCJIJXKeHHS 30CcepeluMO yBary Jiuiie Ha OJHOMY i3
BUIIE3a3HAUEHUX ACTIEKTIB eJeKTPOHHOTO MPABOCY//A, 10 MAa€ BUHITKOBE 3Ha-
deHHs [T 3a0e31eUeHHsI JOCTYITHOCTI MPABOCY/UIS Y IIMBUIBHUX CIIPaBaX — OHJIANH
supimenHi ciopis (ODR). Oxpasy 3ayBaskumo, 1110 MOPSIL i3 OCTAHHIM Y JliTepaTypi
3yCTPiYalThCsI TAKOXK 1 1HINT HA3BW 3a3HAUEHOTO CETMEHTY IOPUANYHOI TTPAKTHUKHU,
SIK-0T: esiekTpoHHe Bupinients crnopis (Electronic Dispute Resolution, eDR) [21],
esektponHe onsaitn Bupimenns cropis (Electronic Online Dispute Resolution,
eODR) [22], inTtepuer Bupimenus crnopis (Internet Dispute Resolution, iDR)
[23; 24], onnaiin anbrepuarusie Bupimenns cropis (Online Alternative Dispute
Resolution, OADR) [25; 26] Tomo. Ane nousarrs ODR € Hailbiibll BUKOPUCTOBY-
BaHUM Ta yCTaJIeHUM y cydacHiil sitepartypi [19; 27; 28; 29], Tomy mMu nociayrosy-
BaTUMEMOCSI caMe HUM.

[Tonsarrs ODR 3a kopmonom Bigome 11ie 3 90-X poKiB MUHYJIOTO CTOJITTS, TO/I
BOHO BHKOPHMCTOBYBAJIOCS JIJIsl TIO3HAYEHHSI THX CIIOCOOIB aJIbTePHATUBHOTO BUPi-
menns crnopis (Alternative Dispute Resolution, nagam — ADR), ski npoBoaumcst
3 BUKOpHUCTaHHAM Mepexi Inrepuer [27, c. 6], To6To gk omnaitn ADR. Kmouosum
y 1IIbOMY KOHTEKCTi € Te, 1110 T0gBa I[bOTO MOHATTS He IO0B’sA3yBaJjacs 3 BUHaiiIeH-
HsIM HOBHX criocobiB ADR, a Jmiie 1mosHaudasa mepexij kiacuunux crnoco6is ADR,
30KpeMa, TIeperoBopiB, Meialii, apOiTpaky TOUO B OHJIAlH TPOCTIp. Y miTepaTypi
3a3HAYAETHCS, 10 SKIIO PO3yMiHHS Tpaauiiiianx crocobiB ADR mepenbauae, 1o
IIPOLIEC BUPIIIEHHS CIIOPY BiOYBAEThCA i3 3a/Iy4eHHAM TPEThOi HeiliTpasbHOI 0co0H,
To ODR Bk/tOUa€E TaKOXK «4eTBEPTY CTOPOHY» — TexHoJiorii [12, c¢. 89]. IIpore 3
YacoM OHJIAWH TEXHOJIOTIi PO3TJIsLy CIpaB IOYaJld BUKOPUCTOBYBATUCS 1 B CYJO-
YMHCTBI, 1[0 MPU3BEJIO 10 HEOOXIAHOCTI Po3MUpeHoro TiaymMadeHHst noHaTTss ODR.
Hapasi 3a3HaveHe MOHSATTS OXOILIOE BCI BUTIQJIKU BUKOPUCTAHHS OHJIAWH TEXHOJIOTIHI
JUISL BUPIIIIEHHST CIOPIB, 10 He TMOTPeOYIoTh (Di3UYHOI MPUCYTHOCTI 0cib, 30KpeMa,
[ePeroBopH, MeJialliio, KoHcuiaiio, apoiTpak, cyan Touo. Y IbOMY KOHTEKCTI
BapTo nmoroauTucs 3 aymMkoio B. Tan, mo cripasskus cucrema ODR mae 6yTu BusHa-
YyeHa K CUCTeMa, gKa JI03BOJISE CTOPOHAM BUPIIINATH iX CHIip BiJ MOYaTKY /10 KiHIIS,
TOOTO BiJ{ IIpe/ IBJIEHHS MO30BY a0 MpeTeHsii 10 BUPIlIeHHs CIIOpPY, B OHJIANH-(hO-
pymi. 3Baxkatoun Ha 11e, Biff ODR cuaipg Bigpizuartu: 1) cucremu, gKi 103BOJSIOTH
eJIEKTPOHHY I0oauy AOKyMeHTiB 10 cyay (e-filing) abo onmaiin Keiic-MeHeK-
MEHT Ta eJIEKTPOHHY CHUCTeMY PO3KPHUTTsI Moka3iB (e-discovery), 2) indopmartiitai
onJaitH-Tatdopmu; 3) 1aTdopMu OHJIANH 30epiraHHs Ta TOIIYKY JOKYMEHTIB B
[aTepneri [28, c. 104].
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TakuM 4MHOM, Hapas3i MOKHA FOBOPUTH IIPO Te, IO y 3apyOiKHIN JiTeparypi
CKJIasocs ABa miaxonu 10 po3yminHsa moHaTTss ODR — By3bkuiil Ta mmpoxuii. By3s-
KMl MAXiZA 10 PO3YMiHHS 3a3HAYEHOTIO MOHSATTS OXOILIIE COOO0 JIMIIE OHJIAITH
ADR. HaromicTh IIMPOKUI Mi/IXi/l OXOILITIOE BECh CIIEKTP POITJISI/LY CIOPIB OHJIAMH:
gk ounaiiH ADR, Tak i onsaiin cyau. Ilpm nmpomMy MOKHA TMPOCTEXKUTH i TTEBHY
TEeHJICHIIII0 Y TIpeBAJIOBAHHI TaKUX IJXO/IB: €BpOIeiicbKa JiiTepaTypa Ta MixKHa-
poaHi fokymenTu Pagu €sporu ta €Bporteiicbkoro Colo3dy, IPUCBsUeHi 3a3HaYeH i
mpobJIeMaTHIll, IK MPaBUJIO, BUKOPUCTOBYIOTH By3bke posyminHs moHsaTTss ODR,
HATOMICTb y KpaiHax aHTJIO-CAKCOHCHKOI cuctemu rpaBa ODR po3ymieTbest mnupoxo.
Ile, nHa Hanry AyMKy, MOKHA MOSICHUTH THUM, 1110 CTBOPEHHS IEepPHIMX OHJIANH Cy/iB
MaJIo Micile came B KpaiHaX 3araJbHOTO MPaBa, Mo TMOTSTJIO 32 c06010 HEOOXiHICTh
posimupents po3yminHsa moxauocteil ODR. Beaskaemo, 1o mupoxuii miaxia 1o
TiaymadenHs nouartss ODR e 6isbin Z01iIbHUM, aJKe BiH BIJIIOBiZa€ 3araJbHOMY
Hanpsamky pedopM y chepi MUBIIBHOTO CYJIOUYMHCTBA B 3apyOiKHUX JepsKaBax Ta
BijiOMBa€ OCTaHHI TeH/IEHIIii riOpUaAM3aItii MPoIeyp BUPIIIEHHS CIIOPIiB, aKe 4acTo
mratOpPMU OHJIAH CYIB SIK OJMH i3 eTaliB IepeabadyaloTh MOKJIMBICTh 3aCTOCY-
BaHHSI KOHCEHCYaJIbHUX criocobiB onyaiitn ADR, 30kpeMa, 1meperoBopis, Meziaitii,
KOHCHJIiaIii ToIIO.

3a cBoeio npupozoio cucreMa ODR He € ogHOpiAHOIO Ta 06’€HY€ Pi3Hi CII0COOH
BUPIIIEHHS CIIOPiB, 30KpeMa, OHJIAH TePeroBOPU, OHJIANH MeJialliio, OHJIAH KOH-
cutiariito, oHIaiiH (hacutiTanio, oHIaiH apOiTpask, OHIANH Cy/1 TOIO. Y JiTepaTypi
tpaauitiiium € moais ODR cucrem Ha nipuBaThi Ta my6uiuni [30, ¢. 114] 3amexHo
BijI TOrO, Ha MpUBaTHIii un my6iuHiil m1aTdopmi BiOyBa€ThCs BUPILIEHHS CIIOPIB.
3 OrJIsAy Ha TIPeJMeT HAIIOTO JOCTi/KeHHS Ta BUKJIA/eH] BUIle MipKyBaHHS, HaM
OLIBII JOIIIBHUM BUAAEThCs posnoaia Bugis ODR Ha aBi rpynu 3a1eKHO Bij 0B’s-
3aHOCTI 3 KJIACUYHUM CY/IOUMHCTBOM: OoHJaiiH ADR, 1110 oxoruitoe BUpilieHHs cropiB
y T03aCyI0BUI CTIOCiO 3 BUKOPUCTAHHSIM MPUBATHUX 200 myOJriuHuX maatdopM, ta
OHJIAIH CYy/IU.

OwnnaiiH cyau Ta MisKHapOHHIA CTaHAAPT JOCTYIHOCTI PaBOCY A5

Axmo poszsutok ODR mHa mepmux eranax mos’g3yBaBcs i3 onyaitn ADR, To
Hapasi He MEHINOI aKTyaJbHOCTI HAOyBa€ BUKOPUCTAHHST OHJIANTH BUPIIIIEHHS CIIOPIB
y CyZIax, 10 3 OUYEBUIHICTIO CBITYUTH TIPO MEBHY «JIEMOKPATHU3AIIii0 TpaBocy sy |16,
c. 1120]. Teprui cripobu 3anmpoBaKeHHs OHJIaliH cyaiB Maau miciie y Kanazi, Kurai,
CIIIA, Benwukiit bpuranii. Hapasi y JsitepaTypi TPOINOHYEThCA PO3PI3HATH OHJIANH
CY/IM TIEPIIIOTO Ta PYTOro MOKOAIHHA. OHMIANWH CyM TEePIIoro TOKOTIHHS PO3TJIsSIaIN
HECKJIaJHI CIIOPU i3 BUKOPUCTAHHSIM ITMCbMOBOI €JIEKTPOHHOI KOMYHiKallil 3 HeBe-
JIMTKOI0 06POOKOT0 JAHUX Ta ajropuTMisariieto mporecis [31, ¢. 189], To6ro iinutocs
PO TEPeXij 10 MUCbMOBOTO MPOBAKEHHS, MTPOTE i3 3aCTOCYBAHHSM €JIEKTPOHHUX
cucteMm. CepeJl OHJIANH Cy/iB TEPIIOTO MOKOJIHHS 3TAYIOThCS aBCTPATINCHKUN
enexkTponanit 3ai cyny (eCourtroom), mo mpariosas 3 2001 p. Ta 103BOJSAB CTOPO-
HaM TIPOBAJKEHHS HAACUJIATU JOKYMEHTH 1 J0Ka3u uepes IHTepHeT, 0OMiHIOBATHUCS
€JIEKTPOHHOIO TOIITOI0 TOINO, a Takok cepsic «Money Claim Online» y Benukiii
Bpurawii, o mepexbavyas 1mojady Ta PO3TIIS MO30BIB MIOM0 CTATHEHHST TPOIIOBOI

ISSN 2414-990X. Problems of legality. 2020. Issue 149 67



LUBIJIbHE MPABO | UNBIJIbHUW NMPOLJEC

3a00ProBaHOCTI 1IJIKOM OHJIAlH, SIKIIO BiANOBiZay He 10JaBaB 3yCTPIUYHUI 0308,
IO TIPU3BOJIUAJIO IO PO3TJSAMY CIpaBM 3a 3aradpHumu npauiamu [31, ¢. 89-90].
Boprovac He MOKEMO TIOTOJIMTHCS 13 BIJIHECEHHSIM /10 OHJIANH CY/IiB TIEPIIIOTO MOKO-
siras cucremu eCourtroom, ajizke BOHa 110 CyTi OyJia CHCTEMOIO eJIEKTPOHHOTO JIOKY-
MEHTOO0OITy Ta eJIEKTPOHHOTO Kelic-MEeHEIKMEHTY cyay, a He cucrtemoo ODR [28,
c. 105]. HaromicTb Jist OHJTAlH CY/IiB TIEPIIIOTO TIOKOJIHHS XapaKTepHUM OyJI0 came
repeHeceHHs KOMYHiKallii B OHJIalH [IPOCTIp i3 IPOBe/leHHIM OHJANH CyJI0BUX 3aCi-
nmaub abo Oe3 IX TPOBeIEHHS, IPOTE HA OCHOBI BUKJIIOYHO €JIEKTPOHHOT KOMYHIKAIIii.

Hapasi 3’aBasd10Tbcd OHJIANH Cy/in HOBOTO, IPYTOTO MOKOJIIHHS, SIKi HE IPOCTO
MEePEeHOCsITh KOMYHIKAIio B OHJIAH MPOCTIip, aje i OyayloTh HOBI, TIOpUAHI cuc-
TeMU BUPIIIeHHd CIIOPiB. Y JiTepaTypi 3a3HAYA€ETHCH, IO 3aMiCTh yIOCKOHAJIEHHSI
iCHYIOUMX CYIOBUX IIPOIEAYP 3a AOIOMOTOI0 TEXHOJIOTIH, Taki Cyau po3poOJIsioTh
HOBIi TIPOTIeCH, 10 CIUPAIOTHCS HA YHIKAJbHI SKOCTI MU(MPOBUX TEXHOJOTIH, BOHU
MOKJIAJIal0ThCs Ha HOBI iIHCTPYMEHTH Ta 3a/1y4aioTh HOBUX OCi0, 1110 BUKOHYIOTh HOBI
3aBjanns [31, c. 167].

[Tepmum TakuM oHsaiiH cyaoM ctaB OHaiiH TpuOyHaI i3 BUPIIIEHHS IMBIJIb-
nux cropiB (Civil Resolution Tribunal, nagami — CRT) y Bpurancekiit Koaymbii,
10 IHTeTpOBaHM B Cy/I0BYy cucTeMy Kanaju. 3azHadeHUil Cy/ 1I0YaB MPAIoBaTH 3
sunas 2016 p., Horo 10pUCAKKIS € 000B’I3K0BOIO /IS CIIOPIB PO BiAIIKOLYBAHHSI
IIKOJIN, 3aBJIaHOI 3/I0POB’T0 BHACIIIOK TOPOKHBO-TPAHCTIOPTHUX MPUTOJL, OiIBIITOCTI
MaJIO3HAYHUX CIOPIB 3 IiHOI0 1030BY /10 5000 THC. KaHAACHKKUX /I0JApPiB Ta CIOPIB,
0 BUHMKAIOTh MiK CHiBBJIaCHMKaMu OaraTokBapTUpHUX OyamHkiB. ITpomemypa
posriany cupasu B CRT crnpsMoBana Ha BperyJfoBaHHSI CTOPOHAMM iX CIIOPY Ha
HANOIIBII PaHHIX eTalax, a AKIO Il BUSABUIOCS HEMOXKIMBUM — 3a0e3ledeHHs
PO3TJISAAY CIpaBU TO CYTi Ta yXBaJeHHS PilleHHs. BoHa CKJIAAEThCS i3 YOTUPHOX
eraniB: 1) HamauHs iHGOpPMAIIil TIOZO CIIOPY 3a JAOMOMOTOI0 iH(pOPMAITiifHOI TIaT-
dopmu Solution Explorer (ipoBisgHuk pimenn); 2) oHIAlH IeperoBopu; 3) OHJIAIH
dacumirarist; 4) cynosuii posrasn [30, c. 120—121].

[Tepium eTarnoM € MOKJINBICTh BUKOPUCTaHHST OE3KOIITOBHOI [IJIs BCIX KOPUCTY-
BauiB iHpopmariiitnoi miardopmu Solution Explorer (IIpoBigHuK pitiieHb), 110 Mae
Ha MeTi HagaHHs 0co0i indopMmarlii o0 ocobausocteii i cnopy. Ha mibomy erari Ha
OCHOBI 3aIIOBHEHOTO 0COOOI0 ONMUTYBAIbHUKA BU3HAYAETHCS PUPOJIA CIIOPY, 3/iliC-
HIOETBCS MOTO /1iaTHOCTUKA, HAJIAETHCST KOPHUCHA iH(OpMallis, HalTPUKJIaa, BUTPUMKHI
i3 HOPMATUBHO-TIPABOBUX aKTiB, PO3’SICHEHHS 10JI0 MTPABOBOTO NMUTAHHS, 3Pa3Ku
JIOKYMEHTIB TOIIO, a TaKOX TeHepYIOThCd PEeKOMEH/Iallil 100 MOAATBITNX KPOKIiB,
SIKi MOJKYTH OyTH BUMHEHI 0COOOI0 /ISt 3aXucTy 11 mipaB. SIKIo Hajzami ocoba Oaxae
MOPYIIUTH TTPOBA/KEHHS, TO IPYTUIA eTal OYNHAETHCS i3 3aTIOBHEHHS OHJIAH (op-
MYJISIPiB 13 HAMBAXKJIMBINIOW 1H(MOPMAIII€IO OO0 CIIOPY, HOTO CTOPiH, MO3UILii TT031-
Baya Ta OCHOBHUX JIOKa3iB y cipasi. [licsis 1poro 1mo30B HaiICHIAE€ThCA BiJIIIOBIIaueBi
i CTOPOHAM HAJIAEThCI MOKJIMBICTh CKOPUCTATHCS TTPOTIEYPOIO OHJIANH TTePETOBOPIB
JUIS CAMOCTITHOTO BPETYJIFOBAHHSI CIIOPY. SIKIIO TIeperoBOpu BUSIBUIICS Oe3pPe3yJib-
TaTHUMM, TO [IOYMHAETHCS TPETiil eran — Qacuiirallis, ska nepeadadyac akKTHBHE
CTIPUSTHHS Y BUPITIIEHHI CITOPY TPEThOIO0 HENTPATHHOIO CTOPOHOIO, K TIPABUIIO, TIPO-
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deciitnum mepiaropom. TIporec dacuirarii € KoHbigeHiTHIM Ta BiZOyBaeThCs i3
BUKOpHcTaHHsM pisHux cucrem IKT, mo 3ab6e3neuyiorh sk CHHXPOHHY, TaK i acwH-
XPOHHY KOMYHIKaIlifo, IpUYOMy TpeTsI HelTpajbHAa CTOPOHA MOXKE SIK BUKOHYBATH
(hyHKITIIO MemiaTopa, Tak i OyTH Ha/iI€HOI TOBHOBAKEHHSIMU TIOJI0 aHAJII3Y CIIOPY
CTOpiH Ta HOTOo OIIHKK 3 METOIO HATIPAIIOBAHHST BapiaHTIB BUPIIIEHHS CIIOPY, TOOTO
MOKe BUCTYTATH KOHCUJTIaTOpOM. 3a3HadyeHa ha3a Tepecriiye /IBi OCHOBHI MeTH —
BpETYJIIOBATH CIIP, a SKIIO 1€ He BAAJOCS — MiJTOTYBAaTH CTOPOHU 10 PO3TJISLY
cupasu B cyai. 3a ganumu CRT Ha 1ipomy erani Bupimyerbest 61u3bko 70 BiZCOTKIB
criopiB [30, c. 121]. Ao ctopoHaM BJA€TbCA BPETYJOBATH CIIpP, TO dacuiTa-
TOp 3a iX IMPOXaHHAM MOKe 3BepHYTHCS /10 Cy/IJ 3a HaJaHHSAM TaKOMY PillleHHIO
000B’s13K0BOI cuitn. SIKINO K CIip He BAANOCs BPETYJIOBaTH, TO (hacumirtatop, sK
HeliTpasbHa 0coba, J0moMarae CTOpOHaM IiATOTYBATUCS 10 YE€TBEPTOrO eTammy —
CYZIOBOTO PO3TJIAAY, aKTUBHO 3aCTOCOBYIOUU TEXHIKM Kelic-meHemkMenTy. [lig gac
CYZIOBOTO POBTJISAY KOMYHIKallis Bi{OYBA€THCS B AaCHHXPOHHOMY TOPSAKY ILISIXOM
BUKOPHUCTAHHS OHJIAWH 11aT(opMu, eeKTPOHHOI momTi Toimo. Cyaast po3risiaae
MCHbMOBI IOBOJIM CTOPIH, OCJI/IKYE JOKA3U Ta YXBATIOE 0OOB'SI3KOBE PillleHHsT, 110
Moske OyTH BHKOHAHE B IPUMYCOBOMY TOPSIZIKY. SIKIO HeOOXiiHe YCHE CIyXaHHs], 110
MOXKJIUBE Y pa3i BAHUKHEHHS CyMHIBIB Y IOCTOBIPHOCTI /I0Ka3iB, BOHO MPOBOIUTHCS
no resedony abo 3a gomomoroi Bizeokondepenii. Iig yac cymoBoOro posrisiay
CTOPOHAM TapaHTYETHCS MOTPUMAHHS TPOIECYaTbHUX TapaHTIN CIPaBeINBOCTI
AHAJIOTIYHO /IO TUX, IKi HAMAIOTBCS T/l Yac PO3TJSLY CIPaBW B 3BUYAWHUX Cy/aX.
Posruisin cripa y Takomy cyzi TpuBae npubausno 60— 90 mHiB, a cyqoBi BUTpaTh
ckaagaoTh npubmsHo 200 KaHaJACbKUX J0JapiB, IPOTE€ BOHKU PO3MOALISIIOTHCSI MixK
PI3HMMU eTanaMy PO3IJISY CIIPAaBH i € MEHIIMMU Yy BUTA/IKy BPETYJIIOBAaHHS CIOPY
CTOPOHAMU Ha eTari meperoBopiB abo dacuitariii [30, ¢. 121]. Cyansmu y Takomy
TpUOYHAJI BUCTYTIAIOTH IOPUCTH, SIKi MAIOTh JIOCBI/ B Tiil 4u iHITi# KaTeropii cropis,
a pillleHHsI TAKOTO Cy/ly MOKYTh OyTH OCKap:KeHi, O[[HAK MiICTABU JIJIsT TAKOTO OCKap-
JKEeHHsI, sIK TpaBuIIo, € ooMmexkenumu [us. me: 12, ¢. 126—130; 28, ¢. 116-118; 30,
c. 120-121; 31, c¢. 190-191; 32]. [lisoTHi poekTH, cxoxi 3a cTpykTypoio i3 CRT,
OyJin 3aMpoBa/UKEHI 1 B IEAKUX aBCTPAMIHCHKUX ImTaraX, 30kpema, y HoBomy ITis-
nennomy Yenbci Ta Bikropii [28, ¢. 122—-128].

[Ile onnieto mikaBorw iHiliaTuBowo i3 3ampoBazkenHss ODR B cucremi cyno-
yrHCcTBa OyJia imest crBopernst Owaiin cyny i Beawunocti (Her Majesty’s Online
Court) y Benukiit Bpuranii [33, c. 6—7], o Hagami Oy/aa tpancdopMoBaHa CyaIeo
Bepxosnoro cyny Benukoi bpuranii Jloprom Bpircom B Oraisizi cTpyKTypH 1UBIJIb-
Hux cyais B Cyx onsaiin pimresb (The Online Solutions Court) i3 ropucaukitiero pos-
TJISI/IATH IUBIJIBHI CHIOPH 3 TiHOIO 1I030BY, nounHaioun i3 10 000 dbyHTIB cTepinTiB,
i3 moeTarmHuM 3061JbIIEHHSIM MaKCUMaJIbHOTO mopory 0 25 000 ¢hyHTIB cTepsiHTiB
[34, c. 118-120]. [Iponeaypa po3Tisay CHOPIB y IBOMY Cy/i Ma€ CKJIaJaThCS i3
TPBOX cTafliii: 1) cTajis pO3BIZIKH, IMiJ1 Yac KO CTOPOHU BBOJSATH iH(OPMAITITO MO0
CBOTO CIIOPY B OHJIAHH CUCTEMY, Ha OCHOBI gKOi iM HajaeThcs iH(opMaltis momao
CyTi cropy, ix 1mpaB Ta 000B’SI3KiB, OOIPYHTOBAHOCTI BMMOI, MOXKJIMBUX BapiaHTiB
BUPIIIIEHHS CIIOPY SK CYZIOBUX, TaK i MO3aCy/lOBUX, a TAKOX HAMAETHC (POPMYIISIp
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IS TIOZIavi TT030BY; 2) Kelic-MeHe/KMEHT CIIpaBU Ta 3acTocyBaHHA onyaiin ADR —
KoHcuIianii, sika nposoauThes odinepom y crpasi (case officer) onmaiin abo 1o
testehoHy, Mesiatii abo morepeHLOTO HelTpaabHOro oriHioBaHHs (early neutral
evaluation); 3) BupimieHHs criopy, 10 MOKe OyTH TIPOBe/IeHe Ha CJIYXaHHI i3 3aCTO-
CYBaHHSIM Bijieo- abo TeechoHHOTO 3B'513KY, 200 O€3 MPOBeIeHHsI CIyXaHHs Ha OCHOBI
MUCbMOBHUX JIOKa3iB, 32 Pe3yJIbraTaMy SIKOTO YXBATIOETHCS PillleHHs, 10 € 000B’s13-
KOBUM Ta MOyke OyT 00’€KTOM amessiiiinoro ockapsxkenns [Ius.: 12, ¢. 134-137,
28, c. 118—-119; 31, c. 194-196].

Y CIIIA Takosx 3ampoBaKyBanucs nekinbpka mpoektiB ODR B cdepi cynounn-
cTBa y crmiBmparii i3 npuBatHuME KoMmaHissmu Matterhorn ta Tyler Technologies.
Bararo nisloTHUX TIPOEKTIB CTOCYBAIMCS 3AlPOBA/KEHHS OHJIAIH PO3IJISLY OKPEMUX
KaTeropiii criopiB, HanpukJaj, y Miunurani — criopis, 1110 BUHUKAIOTD 1[O/I0 HECILIaTh
mrrpadiB 3a OPYIEHHS TPaBUJI 0POKHBOTO pyxy [12, c. 105—-108; 31, c. 197-198],
B Oraiio — TIOIATKOBHUX CIIOPiB Ha HeBesuki cymu [12, c. 109—-114], y Heio-Mopky —
CIIOPIB PO CTSATHEHHS TPOIIOBOI 3a00PTrOBAHOCTI Ta CIOPIB MO0 HECILIATH TITPa-
(hiB 3a mopyteHHs paBu 10POKHBOTO pyxy [31, ¢. 1114—115] Tomo. Anasoriuni
cucrteMu TijoTyBanucd B Apkansaci, Texaci, Hesaxi, /[>xop/kii Ta iHIIMX mITaTax.
XapakTepHOI0 PUCOI0 3a3HAYEHUX IIJIOTHUX IPOEKTIB OYJIO Te, 0 BOHM TaKOX
nepeabavaav K OJUH i3 PaHHIX eTamiB BUpilIeHHs cropiB Bukopuctanus ADR,
30KpeMa, TTeperoBopis, Memiartii abo xoucwmarii. Tak, y I0OTi y 2018 p. crBopeHo
OHJIAWH CY/I 3 BUPIIIIEHHI MaJIO3HAUHUX CIIOPIB 3 1iHOo10 11030BY /10 11 000 mosapis,
M0 Tepedavyae MOKIINUBICTD MTPOXO/IKEHHSI TTOBHOTO ITUKJTY BPETYJIIOBAHHS CIIOPY Ha
KIITAJIT TOTO, K 11e Ma€ miciie B CRT, 30xkpema, cTopoHaM TIPOTIOHYIOThCS TPU CTA/Iil:
a) ocBiTHA Ta iHdopMalliiina (3a JJOTOMOTOI0 eKCIIEPTHOT CUCTEMU ); 2) CIPUSHHS
BPEryJII0BaHHIO CITOPY 3a JOMOMOTOI0 Meziailii; 3) CyZIOBHil PO3T/IsAL 3a BHOOPOM
OHJIANH 41 HaxkuBo [28, c. 120-121].

O. Pab6inosuu-Eitai Ta E. KeTm HarosonryioTh Ha TOMY, 1[0 BIPOBAKEHHS
HOBHUX TEXHOJIOTIN B Cy/Iax J03BOJISIE MOA0IATA Oap’€PU Y MOCTYITHOCTI MTPABOCYIS
y crioci, sikiii He OYB AOCTYIHUM paHiiie. ABTOPH BUOKPEMJTIOIOTH TPU TEXHOTOTTUHI
3MiHU, gKi CTAIHUCH, 10 [03BOJIAIOTH CyZaM TTOKPAIUTH JOCTYIHICTD TTPABOCYIS:
1) HOBa eheKTUBHICTD; 2) 30iIbIIEHHST 3PYYHOCTI POSIJISALY CIPAB Ta CIIPOMOKHOCTI
PO3TJISILy GiIBINOI KiJTBKOCTI crpas; 3) HOBI MOKJINBOCTI mpaBocyast: (i) cTasmicTs,
(ii) BUPIBHIOBAHHST MOXKJNBOCTEN 32 PAXyHOK HASIBHOCTI 3a3/1aJI€Ti/[b BCTAHOBJIEHNUX
BapianTis, (iii) Bu6Gip MoBu, (iv) 36ip JaHKWX Ta MOJaJbIIe IPOAKTHBHE HaBYaHHS Ta
(V) BIockoHaJeHHs TpoleypHoro ausainy [31, c. 203].

Ocob6MBO BaXKJINBUM Y 1IbOMY KOHTEKCTI, HA HAIIl TIOTJISI, € Te, M0 3a3HaYeHi
NPAaKTUKN CYZ0YMHCTBA CTBOPIOIOTH 00pa3 HOBOTO CY/y Ta MPaBOCY//Is B IUBLJIb-
HUX CIIPaBax, a TAKOXK ICTOTHO BIJIMBAIOTh HA €BOJIIOIIIO PO3YMiHHS MiXKHAPOIHOTO
cTaHgapTy AocTymHOCTi mpaBocyyis. CydacHi oHJaiH cyau moOy/I0BaHi 32 MOEJLIIO:
1) yaukHenns cropy (dispute avoidance), yomy Biamosizae nepinuii, iHdopmariii-
HUil eran; 2) crpuMyBaHHs criopy (dispute containment), Ha 10 CIIPSIMOBaHMIA
NIpyruii, hacuriTaTUBHUN eTarl, IiJ] Yac SKOT0 CTOPOHW HAMaraloThCsl BPETYTIOBaTH
CITip TMUISIXOM TIPSIMUX MEPETOBOPIB a0 KOHCEHCYAIbHUX TIPOIELYP i3 3aTydeHHSIM

70 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2020. Bun. 149



Llyesina T. A. OHnaliH cyou ma oHnaliH 8upiueHHsA cnopie y KOHMeKCmi MiXXHapoOHO020 cmaHoapmy ...

TPeThOI HEHTPATbHOI CTOPOHU, 30KpeMa, Meliallii, KOHCUJialliil To1o; 3) BUPilIeHHs
cropy (dispute resolution), o BizOyBaeTbcs B 3MarajbHOMY CyZ0BOMY IIporeci [33,
c. 17—18]. Ilpu 11bOMy aKIIEeHT y TaKUX CUCTEMaX CTaBUTBLCS, TIepPeayCciM, Ha TepIri
JIBa eTarnu. 3BajKal04yy Ha 3a3HadeHe, 0COOMBY yBary BapTO 3BEPHYTH Ha I[iHHICTh
Ta MOXKJIMBICTb BUKOPUCTAHHS /IaHUX, 30KPeMa, Tak 3BaHMUX BeJMKHUX JaHux (Big
Data), 1o MokyTh 6yt oTpuMani B peayssrati ODR, ais mogasbinoro samnobiranHst
BUHUKHEHHIO aHAJOIYHKUX CIIOPiB, ToOTO ix mpesentii. IToxibHo 10 Toro, sik eBay,
BUBYAIOUM JIaHi, OTPUMAaHI B IpOIleCi BUPIIIEHHST CIOPiB, 3MIiT BUSBUTHU 3araJjibHi
JpKepesia mpobJieM Ta CTPYKTYPYBaTH iH(MOPMAII0 Ha CBOEMY CaiTi, IO MPU3BEJIO
no 6impmn eexktuBHOro Bukopucrants ioro ODR mmardopmu [27, c. 24], Tak i
BUBYEHHS iH(hOpMaIllii, OTPUMAHOI 32 pe3yIbTaTaM¥ BUPIIEHHST BEJTUKOI KiJIBKOCTI
CIIOPiB B OHJIAMH Cy/Ii 3/1aTHE MTOKPAIIUTU TTPOIEyPY PO3IJISLY CIIPaB TaKUM CY/IOM,
3abe3MeurTH BPEryJII0BaHHS CIIOPY HAa HANOILIBIN PaHHIX CTaAisX, MiABUIINTH edeK-
TUBHICTb KOKHOTO i3 €TalliB BUPIMIEHHS CIIOPY TOIIO.

Omnmnaitht ADR noumnae inTerpyBarucsd B OHJAWH 1matdopmu (hopMaIbHOTO
MPaBOCY/JIsI, CTAlOYM IX YaCTUHOIO, 1[0 € MOKa3HMKOM TiOpuan3allii nmporecis
(opmasbHOTO Ta HedopMaTbHOTO MPABOCYAAS. 3a3HayeHe CBIAUUTH PO CTBO-
pEeHHS HOBOI apXiTEeKTOHIKMW CUCTEMM BUPINIEHHS IUBIJbHO-TIPABOBUX CIIOPIB,
gaKa 0a3yeTbcs Ha JEKiIbKOX (yHAaMeHTaJIbHUX M0J0KeHHsX. [To-nepiue, B Hill
MPEBATIOE KOHCEHCYaTbHe HAYasI0, M0 O03BOJISIE BPETYIIOBATH CIpP HA HANOIIBI
PaHHIX CTaJligX 3aBJIKU TOMY, 110 TIEPETOBOPH, Mejiallisl Ta iHIT NPUMUPHI TTPO-
neaypu BOyIoBaHi B mpoiiec po3rJsiay ciopy. [To-apyre, B 1eHTpi Takoi cucreMu
3HAXO/IAThCI KOPUCTYBadi 1miatopMu — CTOPOHU CIIOPY, 1X iHTepeCcH Ta 3PY4YHICTb,
30KpeMa, JesKi CUCTeMM HaBiTh IepeadadaroTh MOXKIMBICTh 3anuiieHHs (inbexis
CTOPIiH, IO B TOAAJIBIIOMY BUKOPUCTOBYIOTHCS PO3POOHUKAMU JJIsI IX yIOCKOHA-
senns. [lo-TpeTe, cTBOpEHHST OHJIAIH CYIiB MiABUITYE e(heKTUBHICTh CYJ0YNHCTBA
Ta eKOHOMUTD PEeCypPCH JIep;KaBM 32 paXyHOK aBTomaTH3allii npoiecis. Ilo-yetsepre,
BUKOPUCTAHHS TAaKUX CUCTEM € MEHIII BUTPATHUM /IJIl CTOPIH 32 PaXyHOK HUKYNX
CTaBOK CYJ0BOTO 3060py Ta MOKJIUBOCTI IIPEACTABJSATHA CBOI iHTEpecH caMOCTIiTHO,
6e3 mpodeciitHOro mpeICTaBHUKA, aJKe CUCTEMa € 3pO3yMIJIOI0 Ta PO3paxoBaHa Ha
KOpHCTYyBava, SKUil He € (axiBieM y Taaysi npasa. [lo-r'sTe, Taka cucrema 3jaTHa
3a0e31MeYn Ty PIBHUI JOCTYI JI0 TIPABOCY//IS, aJKe MPOCTOTA Ta BEJIUKUN CTYITIHb
ii ajgropuTMizarii Mo)ke yPiBHOBaKUTH MO3UIIT CTOPIH Ta yCyHYTH, a00 MpUHAWMHI
TOM SIKITUTH, TaK 3BaHi TIPoIlecyasibHi TiepeBaru O/IHI€l 31 CTOPiH, MMOB’d3aHi, HAIPU-
KJiajl, i3 ii GiapmuMu (hiHAHCOBUMKM PECYpPCaMM, YaCTOTOIO 1i 3BEpHEHHS 0 CYILY,
obizHaHicTIO y cdepi mpaBa TOILO.

HesBaxkatoun Ha 6e3yMOBHI TlepeBarv OHJIAWH CY/IiB, BAPTO 3BEPHYTU yBary
TaKOJK 1 Ha MEBHI BUKJIMKH, SIKi CTOSITD TIepe/l iX BIPOBA/KEHHSIM, 30KpeMa, 3a0e3-
neyeHHst 6e3reynoi Ta GesnepebiiiHoi poboTH crcteMy 6e3 BTPYYaHHSI CTOPOHHIX
ocib; Benmki iHaHCOBI BUTpaTH 3 GOKY Jep:KaBH sl I CTBOPEHHS; HEOOXiAHICT
0OMEKEHOTO JIOCTYILY 10 KePYBAHHSI CUCTEMOIO 3 METOIO 3MEHIIIEHHST PU3UKIB BTPY-
YaHHd; JOTPUMAHHSA KOH(DIIEHTIIITHOCTI 3 MeTOI0 3aXHCTy MePCOHATbHUX JaHUX;
3abe3MevueHHsT BUKOHAHHSI PillleHb Takoro cyay [2; 35] Toro.
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Bapro nmam’sararty, 110 1epexiji BUPIIIeHHs CIIOPiB B OHJIAMH IIOMIMHY MOKe OyTH
SIK TIIJITXOM TIOJIETTIIEHHST IOCTYITHOCTI MTPABOCY/I/IS, TaK i MEPENTKO0I0 B OTPUMaHHI
JIOCTYTLY [IO CYIY, 30KpeMa, Y THX BUTA/IKaX, KOJU eJeKTPOHHa (hopMa moadi 10Ky -
MEHTIB 200 BUKOPUCTAHHSI OHJIAliH Cy/y € 000B’sI3KOBUMH, a 0coba He Ma€ JI0CTYITy
no mepexi [aTepHeT. Ha 11eii acmekT 3BepTacThest yBara, 30KpemMa, y BUCHOBKY
Ne (2011)14 KoncysnpraTusHoi pagu eBponeiicbkux cyiB «IIpaBocyis ta ingop-
MaIlliliHi TeXHOJIOTii», /ie 3ayBaKy€EThCs, 10 He Bci Jioan Maioth poctyn g0 KT, a
TOMY Hapasi He CJIiji CKacOBYBaTH OLIbIN TpaAuIiiiHi 3acobu gocTyiy 10 iHdopMmartii
[...]. Ile ocobmBO HaraabHe MUTAHHS MO0 3aXUCTY BpasuBuX ocib. Bukopucranus
IKT He MOBUHHO MOTIPIUIATH TPOTIEAYPHI TAPAHTIL JIJIST TUX, XTO HE MA€E JIOCTYITY /10
HOBUX TeXHOJIOTiil. /lepskaBu MOBUHHI 3a0€31eUnTH HaJaHHs CTOpoHAM Ge3 TaKoro
JIOCTYITy KOHKPETHOI JI0MIOMOTH B 11ili cepi [35]. 3azHaueHa o6cTaBuHa 060B’I3KOBO
BPaxXOBYEThCs TIPU cTBOpeHHi ouaiin cyiB. Tak, y CRT st ocib, siki MatoTh cKraj-
HOII 13 TOIAaHHAM JTOKYMEHTIB, MPAITIOE€ OHJANWH JOTIOMOTa, a /IS TUX, XTO He MOKe
HEro CKopucTatncst abo He Ma€ JIOCTYITy 10 Mepeki [HTepHeT, — icHyI0Th TeredoHHi
abo marneposi cepsicu st oavi gokymenTis [31, ¢. 123].

He menir aktyaabHUM y 1IbOMY KOHTEKCT] 3aJUIIAETHCS TaKOK IMUTAHHS MO0
JMIOTPUMAHHS TapaHTii CIpaBeJIMBOTO CY/IOUYMHCTBA IiJl Yac PO3TILAY CIpaB B
onsaiin cynax. Tak, ITapiramentcebka Acam6Guiest Pagu €Bporiu migkpecsioe Heooxij-
HICTH 3aXMCTy TpaB, 3akpimieanx €KILJI, 3oxpema mpaBa Ha cripaBeTUBUI CyTOBUI
posrusiz (ct. 6 €EKIIJT) Ta mpaBa Ha edexTuBHI 3acobu npaBoBoro 3axucry (cr. 13
E€KILT) npu Bukopucrtanni [KT y nusinbHomy cynounuctsi [2]. Ha e 3Bepra-
€Tbcs yBara i KoHCyIBTaTUBHOIO PaJIOI0 €BPOIEHCHKUX CY//IIB Y CBOEMY BHCHOBKY
Ne (2011)14 «IIpaBocynms ta indopmalliiiii TeXHOJIOTIi», e 3a3HadaeThes, 1o [KT
MarTh OyTH 3aCO00M BIOCKOHAJEHHS CYA0BOTO aJMiHICTPYBAaHHS, MOKPAILyBaTH
JIOCTYTI JIO cyly Ta nocumoBatu rapanTii cr. 6 €KIIJI — HeynepexeHicTs, Hesa-
JIEKHICTD CY/IiB, CIIPaBEAJUBICTh Ta PO3YMHI CTPOKHU CyMOBOTO po3rsay (1. 5).
[Ipu oMy cyzii TOBUHHI BU3HauuTH 1iepeBaru Ta Heposiku KT Ta Busnavarm i
ycyBatu Oyib-siKi PUSUKH 17T HAJIESKHOTO 3jiticHeH st paBocyist. IKT He moBunHe
3MEHIITyBaTH TpollecyasibHi mpaBa cTopid (1. 7). Cyaai MaioTh mam’aTaT 1mMpo Taki
PU3WKH, OCKLIBKA BOHW HECYTh BiITOBIAJbHICTH 32 3axucT mpaB ctopin. [KT ne
MTOBWHHI 3aBa)KaTH CY/ISIM 3aCTOCOBYBATH 3aKOH HE3aJIEKHO Ta HeyrepeskeHo (1. 8).
Kpim toro, Bukopucrtansst KT He TOBUHHO 3MeHITYyBaTH MPOIECYaJbHI rapaHTil
(abo BIIMBATH HA CKJIAJ CYAY) i B JKOAHOMY BUIAJKY He MOKe M030aBJIsATH 0COOY
TpaBa Ha 3MarajbHe CJIyXaHHs Tepell Cy//elo, TTpaBa Ha HaJ[aHHS OPUTIHAJIB /I0Ka3iB,
[paBa Ha JIONUT CBIJIKIB 4 €KCIEPTIB Ta MpaBa MPEACTABJIATH Oy/Ib-sKi MaTepiann
YH MOJaHHs, IKi Taka 0coba BBaxka€ KOpuCcHUMU. Bimbime Toro, Bukopucrants [KT
He MMOBWHHO 3a4inati 0O0B’SI3KOBUX CJYXaHb Ta BUKOHAHHS IHIIUX iCTOTHUX (hop-
MasibHOCTEH, mepenbavernx 3akonoM (1. 28) [35]. Ha HeoOXigHOCTI JOTpUMaHHS
IIPOIeCYAJTbHUX TapaHTIll CIIPaBeIVINBOCTI CYI0BOTO PO3IJIALY TIi/l Yac MPOBa/KEeHHS
B OHJIAIH Cy/laX HATOJIONIYEThCS 1 B HAyKoBill giteparypi [dus.: 12, c. 156].

Be3yMoBHO, OpiEHTUPOM Y 1IbOMY BifiHONIEHHI MalOTh OyTH nosoxents €KILJI
IIO/I0 CIIPABEAIMBOCTI CYZ0BOTO Po3riisiiy, nepeabadeni m. 1 cr. 6 EKILJL Y 1pomy
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KOHTEKCTI TleperyciM CJIijJi 3BepPHYTU yBary Ha YCHICTb CyZIOBOTO PO3IJISNY, dKa Bil-
CYTHS TIiJ 9ac po3rJisay crpaB B onsaiin cynax. €CIIJI y cBoiit mpakTuili BUXOANTH
i3 Toro, 110 MPaBO Ha yCHE CAyXaHHs He € abCOTIOTHNUM, i cama 1o cobi BiJICYTHICTh
YCHUX CIyXaHb y IUBIIBHOMY CYOYMHCTBI He CBIMYUTH MPO mopyrienns 1. 1 cT. 6
EKILJI, amke Moske OyTH BUIIpaBAaHa MPUPOIOIO CIIOPY, BUMOTAMH e(DeKTHBHOCTI
Ta €KOHOMIil, MOKJIUBICTIO YXBaJIEHHSI PillleHHS Ha OCHOBI IIMCbMOBUX JIOKa3iB TOLIO
[36; 37; 38; 39]. Onnaiin cyam po3paxoBaHi HAa PO3IJIS HECKIAIHUX Ta MAJO3HAYHUX
CIIOPIB, sIKi 3a 1HITUX YMOB MOTJIN O PO3TJISAATUCS B TOPSIKY PI3HUX BUIIB CITPO-
IIEHUX MPOBA/KEHb, 10 TAKOK MOXKYTh He MepeadayaT YCHUX CJAyXaHb, 3BAKAOUN
Ha 1€, BIJICYyTHICTh YCHOCTI CYZIOBOTO PO3TJISAY B OHJIAMH CyZaX 3a YMOBU HAasBHOCTI
MO>KJIMBOCTI IMIMCbMOBOI KOMYHIKaIlii Mi’k CTOPOHAMM Ta CYJIOM, & TaKOK Ha/liJIeHHS
CTOPIH MPABOM TI0/IaBATU KJIOMOTAHHS PO YCHUM PO3TJISA/ CIIPABU i3 3aCTOCYBAHHSM
IKT y Bumaakax, ko ocoba BBaXKa€ HASIBHICTb TAKOTO CIyXaHHsI HEOOXiTHOIO, He
cynepeuntsh nosoxkenHsm 1. 1 ct. 6 EKILJIL

Bapro noroauTuch, 1o Hapasi My 3HaXOAMMOCS B IIPOIeci TIMOMHHUX 3MiH Y
HAIUX CY/IaX, KOJIA 3aPOJIKYIOThCS HOBI Cy/IOBI TIPOIECH, SIKI € MEHIII 3MaraJbHUMH,
GIJIBIT THYYKWMU, [UHAMIYHUMHY, JOCTYITHUMHU, TPO30PUMHU Ta e(eKTUBHUMU Ta,
X04eThesl crofiBatucs, 6inpir 36amancopanumu [31, ¢. 215]. He MeHIn BaskIuBUM
aCIeKTOM Y 1IbOMY KOHTEKCTI € JIETITUMHICTb OHJIAlH CyZIOYMHCTBA. TaK, /iesiki KpaiHu
XOUyTh OOMEKHUTH MOKJIUBICTH €JEKTPOHHOTO 3BEPHEHHSI /10 CYLY, a/Ke 11e MOKe
NPU3BECTH /IO TPUBiasi3allii 3BepHEHHS /10 Cyy, 1110 MaTUMe HACJi/IKOM 3HelliHeHHSI
Cy/IOBUX PECYpCiB, 30KpeMa, 3PiBHIHHS MOTO i3 PI3HUMU eJIeKTPOHHUMM cepBicaMu
HaJ[aHH$ [TPABOBOI JIOMIOMOTH Ta OHJIAIH ItaThopMamu BUpinieHHs criopis. [lebatn
MK MPUXUJIBHUKAMU Ta CympoTuBHUKamMu po3BuTky ODR HacmpaBai BukImkani
OJTHUM 1 TUM »Ke NMUTAHHSM: SIK [IepeKOHATH IPOMa/IsIH Y BUTOJIaX Ta rapaHTidx, sKi
JlepKaBHe TPABOCY/IIA MOKe iM HaJaTh B TIPOIIECi 3aXUCTY 1X MMPaB, HE3aJIeKHO Bifl
TOTO, € po3rJIsiy Gesnaneposum uu Hi [11, ¢. 20]. 3 1poro npusoay Komcynbratusna
pajia €eBpoIelChbKUX CYAMIB 3a3Hauae, 1o 3amnpoBaxkenus [KT B cynax He mae
CTaBUTHU IIiji 3aTPO3y TYMaHICTHYHE Ta CUMBOJIUHE OOJUYYS MpaBOCyAIs. SIKIO
MPABOCY/IJIST CIPUINMAETHCST KOPUCTYBAYaMU SIK CYTO Te€XHiuHe, 6e3 HOro peasbHOoI Ta
pynramenTanbHOl (PyHKINI, BOHO PU3UKYE 3HEMIHUTHUCH. [IpaBocyiis € i TOBUHHO
3a/IMINATUCS TYMaHHUM, OCKIJIbKM BOHO IE€PE/lyCiM CTOCYETLCS JII0/Iel Ta IXHIX CIopiB
(. 6) [35].

3BaXKaouM HA aKTyaJTbHICTh 3a3HAYEHOI TEMU, Y JITEpPaTypi BCe YacTillle Mopy-
IIYETHCS MUTAHHS 100 MOKJINUBOI JOMOMOTH IITYYHOTO 1HTEJNEKTY CYIAAM, abo
HaBiTh 1X 3aMiHU MITYYHUM IHTEJIEKTOM Yy TIPOIECi yXBAJEHHS CyJOBUX PillleHb.
I[Tepri cpoby TaKOTO BUKOPUCTAHHS HITYYHOTO iHTEJNEKTY y cepi CyJoYrMHCTBA
BIKe MaJIM MicIle i aKkTUBHO 0OTOBOPIOIOTHCS Y HAYKOBiil Jiiteparypi. Tak, y Mekcuii
cucrema Mexican Expertius Hapasi 3aCTOCOBYETbHCS /IS KOHCYJIBTYBAHHS CY/JIiB
IIpU BU3HAYEHHI TUTAHHS PO MTPaBoO 1o3uBaviB Ha 1nencio [40, c. 227-228]. [Hopsz
3 I[UM, OJHUM i3 HaibinbII 0OTOBOPIOBAHKUX IIUTAHb y Iii TIJIONMHI € MOKJIUBICTD
BUKOPHCTaHHSI Tak 3BaHOI mporHozoBanoi anamituku (predictive analytics), sika 103-
BOJISIE MallIMHI HA OCHOBI JJaHUX, SKi BOHA Ma€, CIIPOTHO3YBaTH MOKJIMBUI BapiaHT
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cyzoBoro pirternst. OfHUM i3 TaKUX €KCIIEPUMEHTIB cTajia porpama, po3pobJieHa
H. Anerpacom, B ocHOBI gK0i1 Jeskana ifes anamnizy npaktuku €CIIJI i3 momambimoo
MOJKJIUBICTIO ITPOTHO3YBaHHS BapiaHTIB BUPIilIEHHSI HOBUX CIIPaB. 3a pe3yJbTaTaMiu
eKCIIepUMEHTY, TOYHICTh BUCHOBKIB Ta poruo3osanicts pimennss €CILJI cknama 79
BijficoTkiB [41].

ITi Ta iHmi crpoby BUKOPUCTAHHS MOKJIMBOCTEH IITYYHOrO iHTEJIEKTY Y Ipa-
BOBIiT chepi HABITh MPU3BEJN IO TTOSBYU MOHATTS «IMTYYHUN IOPUUIHIH iHTETEKT»
(Artificial Legal Intelligence), mix sikum po3ymifoTh cUcTeMy, sSIka Ma€ 3aTHICTh
HaJ[aBaTh eKCIePTHI I0PUAMYHI KOHCYIbrallii abo nmpuilMaTi I0puaAnYHi pimeHss |16,
c. 1122]. Anropurm pob6OTH HAMMPOCTIIIOI TAKOI CHCTEMU 3BOIUTHCS IO TOTO, IO
BOHA Ha OCHOBI HasIBHUX JIAHUX IIPO KOPUCTYBAYiB, CTABUTDb ITUTAHHS IIPO CIIP /I
TOTO, 11100 BUSHAYKMTH HOT0 Xapaktep Haiibinbin Touno. Haamm mporpama 3actocoBye
HEeOOXIiTHWIT 3aKOH JI0 3'sICOBAaHMX OOCTABWH CIIPABHU, IO JO3BOJISIE il yXBATIOBATH
yMOBHI ab60 ocTaTo4Hi pinreHHst. Taki cMCTeMU MOKYTb MOCTIHHO OHOBJIIOBATUCS
Ta BiOMBaTH OCTAHHI 3MIHM, OCKIJIBKY MallMHHE HaBYaHHS Ja€ iM 3MOry IOCTIHO
B/IOCKOHAJTIOBATHCST 32 JIOITOMOroi0 HoBUX Habopis panux [16, ¢. 1123]. [Ipu mpomy
Mae OyTu mpoBejieHa po3poOKa HEOOXiHUX aJTOPUTMIB, sIKi 6 MOTJIM MPOBECTH
MTOPIBHAJIBHUI Ta MMPOTHO3HUI aHaJi3 pa3oM 3 (hOPMOIO iIMOBIpHICHOTO aHAJIi3Y JIJIs
OTPUMaHHS Pe3yJIbTaTy, SsKuii OyB OM KOPUCHUM Ta iHbopmaruBHuM [42, c. 93].

Sk Gaurmo, 3aMiHa CY/I MITYYHUM iHTETEKTOM MOTJIa 6 O3HAMEHYBATH IOSIBY
OHJIAWH CY/IiB TPETHOTO MOKOJIIHHS, /e aBTOMAaTU30BAHUMU € He JIUIIE TIPOIeC PO3-
TJISILy CIIPpaBH, a U 1Ipollec yXBajieHHs pineHHd. | y 11boMy KOHTEKCTI 3aKOHOMIPHO
BUHMKAE TTUTAHHS IIO/I0 POJIi, IKY MA€ BiJlirpaBaTy JIIOANHA y TaKUX Cy/JlaX, 3 OIJISLY
Ha Te, IO AedKi JOCHIAHUKU BBa)KalOTh 3a0e3Me4eHHs MOMKIMBOCTI OCKap:KeHHS
MOIGHOTO PIllIeHHST Ta WOTO TIePerJisi/] CyIeI0 HeOOXiTHIUM KOMITOHEHTOM OY/1b-SKOT
ABTOMATM30BAaHOI CUCTeMM TPUUHATTSA pimieHb [16, c. 1124]. Y 1mpomy 3B’A3Ky Ha
yBary 3aciayroBye €Bporelicbka eTHIHA XapTisd PO BUKOPUCTAHHS MITYYHOTO iHTe-
JIEKTY B CyJIOBUX cucTeMax Ta cyMikuux incturyrax (European Ethical Charter on
the use of Al in the Judicial Systems and their Environment), npuiinsara y pamkax
CEPE]J, B sikiii 3ayBaxKy€eTbCs, MO MPOTIEC YXBAJEHHS CY/IOBUX PillleHb 3 BUKOPUC-
TaHHAM HITYYHOTO 1HTEJEeKTY Y IIUBLIbHUX, KOMEPIIHHUX Ta a/]IMiHICTPATUBHUX CIIO-
pax Ma€ yJAOCKOHAJIUTH TiepeibauyBaHiCTh 3aCTOCYBAHHST TIpaBa Ta €AHICTh CYI0BOI
npakTuku. [Ipy 1boMy BUOKPEMIIOETHCA T1'SITh TIPUHITUITIB, BIJITIOBIIHO /10 SIKUX Ma€
3aCTOCOBYBATHUCS IMTYYHUI IHTEJIEKT Y CYJIOYMHCTBI, SIKUMHU €: a) TTPUHIIUTI TTOBATH /10
(byHIaMeHTATBHUX TTPaB 0coOu; 6) MPUHIUIT HEAMCKPUMIHAILT; B) TIPUHIIUT SIKOCTI Ta
6e31eK; T) TPUHIINI BiIKPUTOCTI, HEYTEPEe/KEHOCTI Ta CIIPABE/INBOCTI; /1) TIPHHITAIT
<IIiJ KOHTpOJIeM KopuctyBaday [43, c¢. 7]. llloo ocTaHHBOrO NMPUHIMILY 30KpeMa
3a3HAYAETHCS, M0 AaBTOHOMIsI KOPUCTYBaviB Ma€ OyTH PO3MIMpeHa, a He oOMeKeHa
32 PaxXyHOK BUKOPUCTAaHHS HITY4HOro iHTesekty. IOpucram, sKi npamooTs y cuc-
TeMi TipaBoCy s, B Oy/Ib-IKIit MOMEHT Ma€ OyTH HajlaHa MOSKJIMBICTD MEPErisaaTi
Cy/IOBi pillleHHs Ta JlaHi, SKi BAKOPUCTOBYIOTHCS JIJIsI OTPUMAHHST Pe3yJbrary, i Taki
naHi He MOXKYTb OyTH 0OOB'SIBKOBUMH Ta MalOTh 3aCTOCOBYBATHUCS 3 ypaxXyBaHHSIM
KOHKpeTHUX o6cTaBuH cripaBu. Kopucrysaui nmoBuuHi 6yTu mipoindopMoBaHi mpo-
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CTOIO Ta 3PO3YMiJIOI0 MOBOIO TIPO Te, UM € 3reHePOBaHi 3a IOMOMOT0I0 IHCTPYMEHTIB
IITYYHOTO IHTEJIEKTY pillleHHsT 000B’I3KOBUMH 200 MOCTYITHI Pi3Hi BapiaHTH, a TAKOXK
110 BOHU MAOTh 1IPABO Ha OPU/IMYHY KOHCYJIBTAINIO Ta MPABO HA JIOCTYII /10 CY.LY.
Bonu Takosk moBuHHI OyTH 9iTKO 1MoiH(OPMOBaHi po Gy/Ib-SIKY TIOTIEPeIHI0 00POOKY
CIIPaBH IITYYHUM iHTETEKTOM /10 abo Ml 4yac CyI0BOTO MPOIECY, a TAKOXK MaTh
paBo 3arnepedeHss, o0 ix cipasa OyJa PO3IJSHYTa CYyAOM BiAINOBIAHO 0 3MiCTy
ct. 6 €KIIJI [43, c. 12].

Ha namr morsisi, y 1bOMYy KOHTEKCTI BapTO TMOTOAWTHUCS i3 TUMU BUYCHUMU, STKi
HATOJIONIYIOTh HA TOMY, IO MPUOIYHWKKM MOJKJIUBOCTI 3aMiHW CY/IiB IMITYYHUM
IHTEJIEKTOM 4acTO He 3Ba)Kal0Th HA POJIb, SIKY BIJIITPAlOTh Y CYCILIBCTBI Cy/I 1032
MesKaM¥ PO3IJI/Y CHOPIB, KA BKJIIOYAE BAKJIMBI Ta 4aCcTO He JOCTi/IKeHI TUTaHHS,
MOB’sI3aHi 3 JOTPUMaHHIM Ta po30yI0BOIO BepXoBeHCcTBa mpasa [16, ¢. 1124]. Tlepe-
JIyCiM, BUHUKAE TTUTAHHS PO JIETITUMHICTD PillleHb, yXBaJEHUX IMTYYHUM IHTEJeK-
TOM. Y 3BUYANTHOMY CY/Ii PIIlIeHHS YXBAJIIOETHCS CYA/IEI0 1 caMe BiH € Bi/IMOBIIaTbHUM
3a Take pillleHHs. Y pasi yXBaJleHHS PillleHb 34 I0NMOMOTOI0 TTYYHOTO IHTEJIEKTY
BUHUMKAE [MUTAHHS IIPO Te, XTO yXBAJIIOE 3a3HayeHe pillleHHs, XTO Horo Mae mianu-
CyBaTH, XTO HECTUMe Bi/[IIOBI/IaJIbHICTD IIepe/] CTOPOHAMM 32 TaKe PillleHHS, a TAaKOXK
it MOKe OyTH JIETITUMHUM TaKe PIillleHHsT B 04ax CTOPIH Ta CYCIIbCTBA. Y 1bOMY
KOHTEKCTI CJIyIHOI0 BumaeThest mymka 1. Copiin, ska 3ayBaxkye, M0 3a BiZICyTHOCTI
YITKOTO (POKYCY HA «CIPABEIMBOCTI» Ta TIOB'SI3aHNX i3 HEIO IIJISAX ICHYE PU3UK TOTO,
10 30CEPe/IKeHHST yBaru Ha BUTpATax Ta 3aTPUMKaX PO3IJISIYy CIIPAaB CTAHOBUTUME
CIIOKYCY Bce OisibIlie aBTOMAaTU3yBaTH yXBAJEHHsI PillleHb, 0COOINBO B CydaX HUXK-
4ol iHcTantii. 3 Touku 30py cuctemu ODR, 30cepe/skenHst yBaru Ha <«IIBUIKOMY
Ta JIETeBOMY» 32 PAXyHOK CIIPABETMBOCTI MOsKe TIPU3BECTHU /10 aBTOMATHU30BAHOTO
MPUUHATTS HETYMAHHUX PillleHb, SIKi He MOKYTb CIIPUHMATHCA 5K cripaBeiyiuBi |29,
c. 30].

Kpim Toro, y 3a3HaueHOMY KOHTEKCTi BUHUKAE MUTAHHS i MO0 OCOOJMBOCTEN
MOBHM IIPaBa, SIKa BOYEBU/Ib Jly’Ke BAXKKO IiJIa€Thesl KoayBaHHIO. [IpaBo Hacuyene
BEJIMKOIO KiJIbKICTIO aOCTPAKTHHUX Ta OIIHOYHUX TIOHSTH, 1[0 HE MAlOTh YiTKUX Iapa-
MeTpiB. Bupintyiouu cripaBy, Cy/yisi BAKOPUCTOBYE JMCKPEIiliHI TTOBHOB)KEHHS JIJIs1
TJIYyMaueHHs TaKUX TOHATD, IKi /I03BOJSIOTh HOMY 3IMCHUTH TTPaBO3aCcTOCYBaHHSI
Bi/JINTOBIZTHO /10 CBOTO BHYTPINTHBOTO TIEPEKOHAHHS T Yy TTS CIIPABE/IJTMBOCTI HABITH Y
TUX BUIIQ/IKAX, KOJIM CITIPHI IIPABOBIITHOCUHU He BPEryJIbOBaHi 3aKOHOM, 3aCTOCOBYIOUYM
aHaJIoriIo TIpaBa abo aHasoTio 3aKoHy. OYeBH/IHO, 10 3a3HaYeHe HABPSIL Yit Oy/ie i/
CUJTY TITYYHOMY iHTesieKTY. KpiM Toro, IITyYHMiT iHTeIeKT He 3MOKe 3/iHCHUTH Bi/IXiJl
BiJI TTOTIEPEIHBOI TTPABOBOI TTO3UILi1, BUKJIACTH HOBY IPABOBY TO3UIIII0 3aPaI PO3BUTKY
1paBa, CTBOPUTHU MPEIE/IeHT, BUPIIIUTHU CITIP y TOMY BUIAJKY, KOJU aHAJTOTIYHUX
CIIOpiB 11te He OYJIO Y CY/IOBIiil MPAKTHUII i MalTHA He MA€ B3iPIs Ui aITOPUTMY il
[ITy4ynuii iHTEJIeKT HABPS YU 3MOJKe IIiJl Yac PO3IVISIAY CIPaBU He 3aCTOCOBYBATH
HOPMM YMHHOTO 3aKOHO/IABCTBA, AKITO BOHU cyTepedaTh HopmMaM Koncrutyiiil Ykpainu
a6o €KILT yn npakruii €CILJ, yxBanmuTu pillieHHst, BpPaXOBYIOUYM TPUHITAIIN TIPaBa
Ta MPaBOBi I[IHHOCTI TOIO. TYT TaKoXK BapTO 3rajlaTh PO Ba/IM 3aKOHO/IABYOI TeXHIKN
Ta NIBUKOIJIMHHICTH 3aKOHO/IABCTBA B HANIIH JIep:KaBi, 110 TAKOK MOXKE CIIPUYUHUTH
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pobJIeMu ISt BIIPOBAJIZKEHHS BiIIIOBIIHUX TEXHOJIOTI. BulesasHauere HaBOAUTH Ha
IYMKY TIPO Te, M0 TEeXHOJIOTI] MTYYHOTO IHTEJIeKTY Hapasi MaloThb BCe 3K TaKU BUKO-
PUCTOBYBATHCSI CKOPIIIe SIK JOMOMIXKHI y poOOTi Cy/uli, a He K TOBHI X 3aMiHHUKH.
SIKIMO K PO3IJIsAAaTH HAHOIMIKYI TIePCIEKTUBY, TO MITYYHUN 1HTEJEKT MOJKe Tilo-
TETUYHO BUPILIyBaTH JIMIIE HECKJIAAHI CIIpaBu, sKi He nepenbadaroTh HeOOXiZAHOCTI
BEJIMKOI KIJIBKOCTI J{ifl Ta BUMAraloTh YiTKOCTI 3aKOHO/IaBCTBA

Bucnosexu. TlijcymoByour BHUKJajieHe BUIE, MOKHA 3DOOUTH BUCHOBOK, 1110
OJIHUM i3 TePCIIeKTUBHUX HAMPIMKIB pechopMyBanHs chepu IUBITBLHOTO MPOTIECY B
yChbOMY CBIiTi Hapasi BusHaeThcsl BupoBamkennss ODR, mo oxommoe onmaitn ADR
Ta onstaiin cyau. CydacHi OHJIAiH Cy/in XapaKTePU3yIOThCsT NOPHM3AIIE0 TIPOIECIB
dhopmasbHOTO Ta HehOPMATBHOTO MPABOCY/IS, 110 CTBOPIOE 00pa3 HOBOTO CYIy Ta
MPaBOCYA/ISA Y IUBIJIBHUX CIIPaBaX, a TAaKOXK ICTOTHO BIJIMBAE Ha €BOJIOIIO PO3Y-
MiHHSI MiKHapOJHOTO CTaH/AAPTY AOCTYIHOCTI 1mpaBocy/s. IlepeBaramu oHJaitH
CyJliB MO’KHA BBa)KATH 3MillleHHs (GOKyCy Ha KOPUCTyBada T1aThOpMu OHJIANH CyY,
OLbIY e(heKTUBHICTh CYJOYMHCTBA 32 PAXyHOK aBTOMATHU3allii IIPOIIECiB, eKOHOMIiY-
HICTh CUCTEMU 3 TOUKU 30py YaCOBUX Ta TPOIIOBUX PECYPCIB, ajiKe 11 BIIPOBAKEHHSI
3MEHIIIY€E CYZ0BI BUTPATU Ta POOUTH MOKJIMBUM CAMOTIPEJACTABHUIITBO 32 PaXyHOK
3py4HOI HaBirailii Tomo. KiodoBe 3HaueHHS Taka cUCTeMa BUPINIEHHS CIIOPiB Ma€
TaKOXK /1151 3a6€3MeYeHHsT PIBHOTO JOCTYILY /10 TPABOCY/UIS, aJlKe MPOCTOTA Ta BEJIU-
KMl CTYIiHb ii aaropurMisaliii MoKe YpiBHOBasKUTH TIO3UIII CTOPIH Ta yCyHYTH, a60
MIPUHANMHI TTOM SIKIIATHA TaK 3BaHi MpoiiecyaibHi nepeBarn cropin. OpHak Halro-
JIOBHIIIIE, HA HAIIl OIS, TOJISATa€ Y TOMY, 1[0 OHJIAIH CyAu 34aTHI 3a0e31eYnTi He
TLIBKU JOCTYIHICTD MPABOCYA, a i AKICHO 1HITUI Pe3yJibTaT TaKOTO TTPaBOCYIs,
CTBOPIOIOYN HOBY apXiTEKTOHIKY CHUCTEMH BUPIIIEHHS IUBLIHLHO-TIPABOBUX CIIOPIB,
gKa BiZOMBaE IpeBalioBaHHI KOHCEHCYaJbHOIO Hadaja 3a PpaXyHOK iHTerpaiii B
3a3HaveHy cucremy oHiailH ADR na Haiibisbin panHix ertanax. 3azHaueHe HaJae
0c06aM MOKJIMBICTH BPETYJIIOBAHHS CIIOPY /10 CYJOBOTO PO3TJISILY, PO3BAHTAKYIOUN
CYZIOBY CHUCTEMY Ta Ii/IBUIIYIOYN PiBE€Hb 33/I0BOJIEHOCTI HEIO0 TPOMAJISH Ta JIOBIPY /10
Cyaly SIK IHCTUTYIII Y IEMOKPATUYHOMY CYCIiJIbCTBI.

References

1. Rule, C. (2016). Is ODR ADR: A Response to Carrie Menkel-Meadow. International Journal
of Online Dispute Resolution, 3 (1), 8—11.

2. Committee on Legal Affairs and Human Rights (2015), Resolution 2081 (2015) of the
Parliamentary Assembly of the Council of Europe “Access to justice and the Internet: potential and
challenges”.  URL: http://semantic-pace.net/tools/pdf.aspx?doc=aHR0cDovL2Fzc2VtYmx5LmN-
vZS5pbnQvbneveG1sL1hSZW YvWDJILURXLW VAdHIuY XNwP2ZpbGVpZ DOy Mjl4MyZsY-
W5nPUVO&xsl=aHR0cDovL3NIbWFudGljcGFjZS5uZXQvWHNsdCIQZGYvWEF]JIZi1XRC1BV-
C1YTUwyUERGLnhzbA==¢&xsltparams=ZmlsZWIkPTIyMjgz.

3. Rabinovich-Einy, O. (2006). Balancing the Skales: The Ford-Firestone Case, the Internet, and
the Future Dispute Resolution Landscape. Yale Journal of Law and Technology, 6, 1-53.

4. Aubert, B.A. (2014). Providing an Architecture Framework for Cyberjustice. Laws, 3 (4),
721-743.

5. Kastner, Ph. (2017). Transitional Justice + Cyberjustice = Justice. Leiden Journal of
International Law, 30 (3), 753-770.

76 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2020. Bun. 149



Llyesina T. A. OHnaliH cyou ma oHnaliH 8upiueHHsA cnopie y KOHMeKCmi MiXXHapoOHO020 cmaHoapmy ...

6. Lupo, G., Bailey, J. (2014). Designing and Implementing e-Justice Systems: Some Lessons
Learned from EU and Canadian Examples. Laws, 3 (2), 353—387.

7. Van den Hoogen, R. (2008). Will E-Justice Still be Justice - Principles of a Fair electronic
Trial. International Journal for Court Administration, 1 (1), 65-73.

8. Velicogna M., Errera, A. (2013). Building e-Justice in Continental Europe: The TeleRecours
Experience in France. Utrecht Law Review, 9 (1), 38—59.

9. Rabinovich-Einy, O., Katsh, E. (2017). Access to Digital Justice: Fair and Efficient Processes
for the Modern Age. Cardozo Journal of Conflict Resolution, 18 (3), 637—658.

10. Cashman, P, Ginnivan, E. (2019). Digital Justice: Online Resolution of Minor Civil Disputes
and the Use of Digital Technology in Complex Litigation and Class Actions. Macquarie Law Journal,
19, 39-80.

11. European Commission for the Efficiency of Justice (CEPE]J) (2017). Guidelines on How to
Drive Change towards Cyberjustice: Stock-taking of Tools Deployed and Summary of Good Practices.
As adopted at the 28th meeting of the CEPE]J on 7 December 2016. URL: https://edoc.coe.int/en/
efficiency-of-justice/7501-guidelines-on-how-to-drive-change-towards-cyberjustice-stock-taking-of-
tools-deployed-and-summary-of-good-practices.html.

12. Schmitz, A.J. (2019). Expanding Access to Remedies through E-Court Initiatives. Buffalo
Law Review, 67 (1), 89—163.

13. Fredriksen, H.H., Strandberg, M. (2016). Is E-Justice Reform of Norwegian Civil Procedure
Finally Happening. Oslo Law Review, 3 (2), 72—88.

14. Dimitrov, G.G. (2013) E-Justice as Adopted in Bulgaria. Digital Evidence and Electronic
Signature Law Review, 10, 97—103.

15. Boscheinen-Duursma, H.Ch., Khanyk-Pospolitak, R. (2019). Austrian and Ukrainian
Comparative Study of E-Justice: Towards Conference of Judicial Rights Protection. Access to Justice
in Eastern Europe, 4, 42—59.

16. Sourdin, T. (2018). Judge v. Robot: Artificial Intelligence and Judicial Decision-Making.
University of New South Wales Law Journal, 41 (4), 1114—1133.

17. Seda F. (2020). Artificial Intelligence and the Law: Will Judges Run on Punch Cards. Common
Law Review, 16, 4—6.

18. Gideon, C. (2019). Predictive Coding: Adopting and Adapting Artificial Intelligence in Civil
Litigation. Canadian Bar Review, 97 (3), 486—525.

19. Thompson, D. (2015). Creating New Pathways to Justice Using Simple Artificial Intelligence
and Online Dispute Resolution. International Journal of Online Dispute Resolution, 2 (1), 4-53.

20. Susskind, R.E. (1986). Expert Systems in Law: A Jurisprudential Approach to Artificial
Intelligence and Legal Reasoning. Modern Law Review, 49 (2), 168—194.

21. Baumann, B. (2002). Electronic Dispute Resolution (EDR) and the Development of Internet
Activities. Syracuse Law Review, 52 (4), 1227—-1242.

22. Bordone, R.C. (1998). Electronic Online Dispute Resolution: A Systems Approach — Potential,
Problems, and a Proposal. Haroard Negotiation Law Review, 3, 175-212.

23. Thornburg, E.G. (2000). Going Private: Technology, Due Process, and Internet Dispute Res-
olution. U.C. Davis Law Review, 34 (1), 151-220.

24. Victorio, R.M. (2001). Internet Dispute Resolution (iDR): Bringing ADR into the 21st Cen-
tury. Pepperdine Dispute Resolution Law Journal, 1 (2), 279—-300.

25. Haloush, H.A., Malkawi, B. (2008). Internet Characteristics and Online Alternative Dispute
Resolution. Haroard Negotiation Law Review, 13 (2), 327-348.

26. Haloush, H.A. (2008) Internet Infrastructure and Online Alternative Dispute Resolution.
John Marshall Journal of Computer and Information Law, 25 (2), 217—-240.

27. Rabinovich-Einy, O., Katsh, E. (2014) Digital Justice: Reshaping Boundaries in an Online
Dispute Resolution Environment. International Journal of Online Dispute Resolution, 1 (1), 5—36.

28. Tan, V. (2019). Online Dispute Resolution for Small Civil Claims in Victoria: A New Paradigm
in Civil Justice. Deakin Law Review, 24, 101—138.

ISSN 2414-990X. Problems of legality. 2020. Issue 149 77



LUBIJIbHE MPABO | UNBIJIbHUW NMPOLJEC

29. Sourdin, T, Li, B., Burke, T. (2019). Just, Quick and Cheap: Civil Dispute Resolution and
Technology. Macquarie Law Journal, 19, 17—-38.

30. Salter, Sh. (2017). Online Dispute Resolution and Justice System Integration: British
Columbia’s Civil Resolution Tribunal. Windsor Yearbook of Access to Justice, 34 (1), 112—129.

31. Rabinovich-Einy, O., Katsh, E. (2017). The New New Courts. American University Law Review,
67 (1), 165-215.

32. Salter, Sh., Thompson, D. (2017). Public-Centered Civil Justice Redesign: A Case Study of
the British Columbia Civil Resolution Tribunal. McGill Journal of Dispute Resolution, 3, 113—153.

33. Online Dispute Resolution Advisory Group (2015). Online Dispute Resolution for Low Value
Civil Claims: Report. URL: https://www,judiciary.uk /wp-content/uploads/2015,/02/Online-Dispute-
Resolution-Final-Web-Version1.pdf.

34. Lord Justice Brigs (2016). Civil Courts Structure Review: Final Report. Judiciary of England
and Wales. URL: https://www,judiciary.uk/wp-content/uploads/2016,/07 /civil-courts-structure-re-
view-final-report-jul-16-final-1.pdf.

35. Consultative Council Of European Judges (2011). Opinion Ne (2011)14 of the CCJE “Justice
and information technologies (IT)”, adopted by the CCJE at its 12th plenary meeting (Strasbourg,
7-9 November 2011), CCJE(2011)2 Final. URL: https://rm.coe.int/168074816bsknsaxBunaerbes
nymka Copain T. x posrisiny cripas T, sika 3ayBaskye, 0 3pO3IJIALY il yac TPOBA/KEHHS B OHJIAIH
Cyllax HATOJIOIIYEThC.

36. Fischer v. Austria, Ne 16922/90, 26 April 1995. URL: http://hudoc.echr.coe.int/eng?i=001-
57916.

37. Salomonsson v. Sweden, Ne 38978/97, 12 November 2002. URL: http://hudoc.echr.coe.int/
eng?i=001-60736.

38. Miller v. Sweden, Ne 55853,/00, 08 February 2005. URL: http://hudoc.echr.coe.int/eng?i=001-
68178.

39. Schuler-Zgraggen v. Switzerland, Ne 14518/89, 24 June 1993. URL: http://hudoc.echr.coe.int/
eng?i=001-57840.

40. Carneiro, D. (2014). Online Dispute Resolution: An Artificial Intelligence Perspective.
Artificial Intelligence Review, 41, 211-240.

41. Aletras, N., Tsarapatsanis, D. (2016). Predicting judicial decisions of the European Court of
Human Rights: a Natural Language Processing perspective. Peer] Computer Science. URL: https://
www.researchgate.net/publication/310615519 Predicting_Judicial Decisions_of the European
Court_of Human_Rights A Natural Language Processing Perspective.

42. Harvey, D. (2016). From Susskind to Briggs: Online Court Approaches. Journal of Civil
Litigation and Practice, 5 (2), 84—95.

43. European Commission for the Efficiency of Justice (2019). European Ethical Charter on the
use of Al in the judicial systems and their environment. Adopted at the 31st plenary meetingof the
CEPE] (Strasbourg, 3-4 December 2018). URL: https://rm.coe.int/ethical-charter-en-for-publication-
4-december-2018,/16808f699c.

Tsuvina T. A., PhD in Law, Assossiate Professor of Civil Procedure Department of Yaroslav
Mudryi National Law University, Ukraine, Kharkiv.
e-mail: tsuvinat@gmail.com ; ORCID 0000-0002-5351-1475

Online courts and Online Dispute Resolution in terms of the international standard of access
to justice: international experience

The article is devoted to the analysis of the problem issues of the Online Dispute Resolution (ODR)
through the prism of international standard of access to justice in civil matters. The first part of the
article refers to terminological inconsistency, which is connected with using of three synonyms refering
to IT-technologies in the area of civil justice, in particular cyberjustice, digital justice and e-justice.
The author proposes to use term “e-justice”, which involves e-filing, electronic systems of assignment
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of cases, e-case-management, eDiscovery, ODR, electronic systems of court practice, using of Artificial
Intelligence in civil proceedings. In the second part of the article the narrow and wide approach to the
ODR are described. According to narrow approach ODR is described as online ADR. Wide approach
to ODR includes online ADR as well as online courts. Today wide approach is more valid taking into
account recent developments in the field of online courts in foreign countries. The third part of the article
describes different types of online courts, in particular, online Civil Resolution Tribunal (British Columbia,
Canada), Online Solutions Court (Great Britain) etc. The author analyzes current innovations in the
structure of online courts, connected with integration of information systems and online ADR into the
online courts platforms. Special attention is paid to the use of Artificial Legal Intelligence in courts with
references to advantages and challenges of such innovations.

Keywords: e-justice; cyberjustice; digital justice; Online Dispute Resolution; online court; online
ADR; access to justice.
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CTAH 3AOPOB’A NMPALUIBHUKA
AK IIACTABA PO3IPBAHHA TPYAOBOIO AOIOBOPY
3A IHIUIATUBOIO POBOTOAABLIA

Posensanymo nidcmasu, 3a SKux 00360436mMvcs PoOOMOOasyio posipeamu mpyoosuil 00206ip 3 npa-
yienukom, sxwo Oyde ecmanosiena Hegionogionicmv npayienuxa saumaniii nocadi abo 6uKonyeamiil
pobomi. Hazonoueno, wo 36LavHens 3 pobomu npayieHuxa 0onyckacmvCsa y pasi GUAGIeHol Hegionosio-
HoCmi 6HACAI00K cmany 300P06 s, U0 NEPEUKO0NCaAe NPOO0BNHCEHHIO OanOi POOOMU 34 YMOBU HEMONCIUGO -
cmi nepesedenis 1020 na aezuly podomy uepes GI0CYmuicms 6aKanmmozo podouozo Micls ado 6ioMosu 6io
nepesedens. Xapaxmepnoo 0coOiusicmio npu 36LbHeNHT NPAYIGHUKA Yepe3 HeHANCHCHUL CTAH 30006 s,
€ sidcymuicms 11020 eunu. Hemoocrusicmo suxonanis npauisuukom coix mpyoosux 0606’s13kie noe’asana
31 cmanom 300po6’st i ne sanexcumo 6i0 1020 60l ma 6axcanms, a omyce, He moxce OYmu noCMasiena
tiomy 3a nposuny. /losedeno, wo mumuacosa empama npaye30amHocmi He Moxce Po3easi0amucs K nio-
cmasa 0nst 36LIbHENHS NPAYIBHUKA 3 POOOMU.

Kiouosi ciioBa: 3BisibHeHHs; CTaH 37I0POB’sST; HEBIMOBIIHICTD TIPAIliBHUKA; MI€PEBEICHHS; JIETIIIa
poboTa; ocoba 3 iHBaJIAHICTIO.

Kononenvuyesa E. A, xanmujar I0OPUANYECKIX HAYK, aCCUCTEHT Kadeapsl TPYAOBOTO TIPaBa,
Harmmonanpuelil 1opugnyeckuii yHusepcuteT uMenn fpociasa Myzaporo, Ykpanna, . XapbKoOB.
e-mail: Len.K@ukr.net ; ORCID 0000-0003-4610-9370

Cocrosinue 3/10pOBbsi pa0OTHHKA KaK OCHOBaHHE PACTOPKEHMsI TPYAOBOIO JI0TOBOPA 1O HHH-
nuaTuBe padGoromares

Paccmompervl 0cHosanus, npu KOMOPvIX Paspewaemcs pabomooamenio pasopeams mpydosoi 00z0-
80p ¢ pabomuuxom, ecau Gyoem yCmanoeieno Hecoomeemcmeue pabomuuKa 3anumaemot OINCHOCTL.
Ommeuaemes, wmo ysoavrenue ¢ pabomvL pabomuuka 0onycKkaemcs 6 CAyuae 6vli6IeHHOz0 HeCOOMEem-
CMBUSL 3aHUMAeMOll DOIACHOCIIU UL GLINOTHACMOU Pabome 6caedcmaue cocmosnus 300poevs, KOmopoe
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npensmemayom npooosjceruio 0annol paboml npu Ycro8Ul HeGOIMOICHOCTRU NEPECECTNU €20 HA eZKYIO
pabomy, 6 6A3U ¢ OMCYMCMBUEM BAKANMHOZ0 PAdOYE20 MECA UAU OMKA3 PAOOMHUKA OM Nepesood.
Xapaxmephoii 0cobeHHOCMbI0 NPU YEOIbHEHUU PAOOMHUKA Yepe3 HeCOOMBEeMCMEYouee COCMosiHue 300-
POBYSL ABSLEMCSL OMCYMCmaue eurvl. Heg03moicHocmy 6bimoansms pabomuuxom ceou mpyoosvie 00s13aH-
HOCIU C653AHO C COCMOSIHUEM 300P08bsL U He 3ABUCUTI OM €20 BOLU U HCEIAHUS, U NOIMOMY He MOoXHcem
Ovumy nocmasnena emy 6 suny. Jloxasano, umo epemennas nomeps mpyoocnocooHoCmu He Mojcem pac-
CMAMPUBAMBCSL KAK OCHOBAHUE Ot YBONLHEHUS. PAOOMHUKA ¢ PAGOmbL.

Kirouesbie ciioBa: yBOJIbHEHUE; COCTOSIHUE 3[0POBbSI; HECOOTBETCTBIE PAOOTHUKA; IEPEBOJI; JIeT-
Kast paboTa; JIUI0 ¢ HHBAJUIHOCTBIO.

Bcmyn. 1lpaBo Ha mpaiio € HEBi'€EMHUM TIPABOM JIIOJIMHU, a /lepsKaBa BilMOBI-
NATHHOIO MO0 pearisailii mporo mpasa. ¥ cT. 43 Koncturyiii Ykpainu 3akpirieHo,
[0 KOKEH Ma€ IPaBO Ha IIPallio, 10 BKJIIOYAE B cOOI MOMKIUBICT 3apo0iaT cobi
Ha JKUTTS IIpallelo, Ky BiH BilbHO cob6i oOupae abo Ha SIKY IOTOIKYyeThest. IIpaBo
Ha TIPAIfio MOB’si3aHe 3 H0OPOBIIBHUM BUOOPOM POY MisSIBHOCTI, Miciist poboTH
i cBoOOO0 Tiparti. Peasizaitist 0co000I0 3aTHOCTI 0 Mpalli 3AIHCHIOETHCS TIISIXOM
VKJIAJeHHs TPYAOBOrO JI0roBopy. Ajie poO60OTOMaBelh MOXKe 3 BJACHOI iHIIIaTUBK
po3ipBaTH TPYAOBUN IOTOBIP, YKIAJCHUN Ha HEBU3HAUEHUU CTPOK, SAKIIO TTPOTHUIIO-
Ka3aHHs CTaHy 3/I0POB’sl BUABJIEH] MTicCJIg HOTO YKJIaJeHHs.

Ha nmpaxtuiii 3BijibHEHHS PAIliBHUKIB Yepe3 HeBIAMOBIHICTh 3aliMaHiil ocai
ab0 BUKOHYBaHiil pobOTi 32 CTAHOM 3/I0POB’sI € HAWOLIBIII CIIIPHOIO KaTErOPi€lo CIIpas,
SIKIIO B3arai OGpaTl [0 yBaru, IIo JIMIle HeBeJWKa YacTWHA TPAlliBHUKIB 3BepTa-
€THCS JI0 CY/Y 32 3aXMCTOM CBOTO mnopyiuieHoro mpasa. CyjoBa IpakTHKa BU3HAE
ITPAaBOMIPHUM TIPUITMHEHHS TPY/IOBUX ITPABOBITHOCHH 3a BKAa3aHOIO IIi/ICTABOIO, SIKIIO
CyJl YCTaHOBUTD, 1110 II5 IIPOIe/lypa IIpoBe/ieHa Ha IijicTaBi (DaKTUYHUX JJaHUX, SKi
HiITBEPIIKYIOTH, IO MPaIliBHUK He B 3M03i BUKOHYBATH TIOKJIa/IeHi 000B’SI3KH Yepes
HEHAJIESKHUH CTaH 3/[0POB’A 1 MPU 11IbOMY HOTO HEMOJKJIUBO TiepeBecTH (3a 3roJ1010)
Ha iHII1y poOOTY.

OpnHak Ha MPaKTUIL BBAKAETHCS JOIYCTUMUM 3BIJIBHATHU MPaIliBHUKA Yepe3
HEBIIMOBIHICTH 3aiiMaHiil mocaai abo BUKOHYBaHill poOOTi He TiBKU y pasi #oro
BIJIMOBH BiJ IepeBe/ieHHs, a i 32 OpakoM BaKaHTHOTO pobo4oro micis (mocajn), Ha
siKe BiH Mir 6u OyTH mepeBeeHuil.

Ananiz ocmannix docaidxcenv i nyonikayiu. JlocaijsKeHHS TUTaHHS PO3i-
pBaHHIM TPYAOBOTO JOTOBOPY 3 iHiIliaTuBM pOOOTOMABI 3aBKAU OYJIO Yy IEHTPi
yBaru BUEHUX-TIPABO3HABINIB. Pi3Hi acmekTn mpaBOBOTO pPeTyJIOBAHHS Ii/ICTaB
3BiJIbHEHHS TPAIliBHUKIB MOCTIMKyBaan Taki Buyeni, ak M. I. Amexcanmpos
(M. H. Aleksandrov), M. 1. Bapy (M. Y. Baru), B. B. XKepmaxkos (V. V. Zhernakov),
JI. 1. JTazop (L. I. Lazor), P. 3. Jlismunp (R. Z. Livshyts), B. 1. TIpokomnenko
(V. 1. Prokopenko), O. I. IIpouescokuii (O. I. Protsevkyi), B. T. Poraub
(V. H. Rotan), 3. K. Cumopor (Z. K. Symorot), O. B. Cmupnos (O. V. Smyrnov),
H. M. Xyropstn (N. M. Khutorian), O. M. fpormerko (O. M. Yaroshenko) ra in.
[TuTaHHiO PO3ipBaHHS TPYAOBOrO JOTOBOPY 3 iHINIaTUBU POOOTOAABI 3a CTAHOM
310poB’st OyJio npucsstuero npaiti I1. A. Bymenka (P. A. Bushenko), H. M. Banusip-
gyk (N. M. Vapniarchuk), B. @. ITysupnoro (V. E. Puzyrnyi). Teopernuta po3pobka
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pobJieM, TIOB’sI3aHKX 3 PO3IPBAHHSIM TPY/IOBOIO JOTOBOPY 3 iHIIIaTUBY BJIACHMKA 3a
CTaHoOM 3JI0POB’s, TPUBAE ¥ HaJAJIi.

Mema i 3a60anns docaioxncenns — KOMIUIEKCHUI aHAJi3 OCHOBHUX MPUYNH
PO3ipBaHHS TPYIOBOTO JIOTOBOPY, IO 03BOJISTIOTH 3BiJTbHEHHS TIPAIliBHUKA 32 CTAHOM
370POB’sI.

Buxnad ocnosenozo mamepiany. OHicio 3 mijcTaB po3ipBaHHS TPYIOBOTO
JIOTOBOPY 32 iHIMIATHBOIO BIaCHIKA 200 YITOBHOBA)KEHOTO HUM OPTaHYy € BUSBJIEHHS
HEBIAMOBIAHOCTI MpalliBHUKA 3aiiMaHiil mocaai abo BUKOHYBaHiil poOOTI BHACIIIOK
CTaHy 3/I0POB’sl, MO MEPENTKO/KAIOTh POAOBKEHHIO HaHoi pobdotu (1. 2 ct. 40
K3ull Ykpainun). HeianosignicTs mpaiiiBHUKa 3aiiMaHiil ocaai abo BUKOHYBaHi
po6OTi BHACIIOK CTaHy 37I0POB’sI — Iie BCTAHOBJICHUH Ta IMiATBEPYKEHUI I0PUIAY-
HUI aKT, M0 YHEMOK/IUBIIIOE IPOJOBKEHHS BUKOHAHHS POOOTH MPAlliBHUKOM 3a
MTeBHOTO CHEIiabHICTIO, KBaJIi(iKaIli€, mocajioro.

CaymrHo 3 1iporo npusBoxy 3ayBakus M. I. Amekcanzapos (M. H. Aleksandrov),
1110 HEITPU/IATHICTD MpalliBHUKA /Il BUKOHAHHS pOOOTH B KOHTEKCTI HEBIIIMOBIIHOCTI
mpaliBHUKa 3aliMaHiii a0 BUKOHYBaHiil poOOTI BHACJIIIOK CTaHy 3/10POB’sT HEOOXiHO
PO3YMITH SIK HasIBHICTh TaKMX OOCTaBMH, 110 B3arai abo B JaHUI MOMEHT He MOKYTb
OyTy KPUTEPIEM JIJIsT BUSHAHHSI TIPOBUHM TipaitliBHuKa |1, c. 211].

Takoi nosunii gorpumyerhesa I1. A. Bymenko, narosonryiouu, mo aias 1. 2
ct. 40 K3ull Yxpainm ciaig BcTaHOBIIOBATH TMPAMHUN TPUUYMHHUN 3B’SI30K MixK
pesyJbraTaMu poOOTH Ta CTAHOM 3/I0POB’S, 110 MOBWHEH HE TLIBKM BUKJOUYATH BCI
iHI IPUYUHN HESKICHOTO BUKOHAHHS poOOTH, ajie i CBIYUTH IIPO Te, IO HeHa-
JIE)KHMIT CTaH 370POB’S MpalliBHUKA TIEPEIIKOIKAE MPOJAOBKEHHIO JaHOi pOOOTH.
HesiamnosigHicTh faHOro MpaliBHUKA € 00’ €KTUBHOIO HE3JATHICTIO HOr0 HAIEKHUM
YMHOM BUKOHYBATH J0pydYeHy po6oTy. OCKiIbKU 3BiIbHEHHS BiIOBIAHO 10 TI. 2
ct. 40 K3nll Ykpainu mMoke maTu Miclie Jidie y BUIIAJKaX HEJOCTAaTHbOIO CTaHy
3/I0POB’s TPAIiBHUKA, TO Yy JigX MpalliBHUKA HeMa€ Horo BUHU. BijicyTHICTD BUHU
y TpalliBHUKA Y JaHOMY pasi € XapaKTepHOI 0COOJMBICTIO MIPH 3BiJIbHEHHI 3a 11. 2
ct. 40 K3nll Ykpainu [2, c. 114].

BusiBiiena HeBiAMOBIAHICTD TpalliBHUKA 3aiiMaHiil mocai a6o BUKOHYBaHiil
POOOTI 3a CTAaHOM 3/I0POB’Sl TIOJIATAE B TOMY, 1110: 1) TIpaIliBHUK He MOKe BUKOHYBAaTH
CBOI TPY/I0Bi 060B’sI3KM Yepe3 cTaH 3/[0poB’st (TOOTO BiICYTHS CyO’€KTUBHA CTOPOHA
JMCIUILIIHAPHOTO IIPOCTYIIKY); 2) BUSABJEHHS 3arajJlbHUX 3aXBOPIOBaHb, SKi € IIPO-
TUTIOKA3aHHAM JIJIST TIPOJIOBYKEHHST TPYAOBOI JIiSIIbHOCTI; 3) BHACJIJIOK TOTIPITEHHS
CTaHy 3I0pOB’Sl MpalliBHUKAa BUKOHAHHS TPYAOBUX OOOB’SI3KIB CTBOPIOE HEOE3NEKY
JUISL YJIEHIB TPYIOBOTO KOJIEKTUBY ab0 TPOMAJISIH, 1110 MepeGyBaroTh Y KOHTAKTI 3 HIM.

O. M. dpomenko (O. M. Yaroshenko) BHOKpeM/II0€ OCHOBHI MPUYMHH, 3a
HasTBHOCTI STKMX 3BLJIBHEHHS 32 CTAHOM 3/I0POB’s MOKJMBe: 1) B iHTepecax OXOpOHHT
3/I0POB’ST MpalliBHUKA: a) SKIO MPOJOBKEHHST POOOTH 3arposkKye HOTro 3/0pOB’10 i
JKUTTIO, HAaBITh SIKIIO TPAI[iBHUK i BUKOHYE MOKJIaJeHi Ha HbOTO TPYI0Bi 000B’I3KH;
0) SIKIIO 32 CTAHOM 3[I0POB’Sl TIPALIIBHUK HE MOKE HAJIeKHUM YMHOM BUKOHYBATH CBOI
TPYZIOBI 000B’s13KM 1 OTPEOYE OLIBII JIErKOT POOOTH 3TiJHO 3 MEAUYHUM BUCHOBKOM,;
2) B iHTepecax OXOPOHU 3/I0POB’sl HacesleHHs (HANIPUKJIAJ, SKINO TPaIiBHUK chepu
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06CJIyTOBYBaHHS MICJIsT Y€PrOBOTO MEIMYHOTO OTJISIY BU3HAHUN GAI[MIIOHOCIEM).
Y oMy pasi Mae MaTH MicIle CTiliKe 3HMKeHHs Tpatie3aaTHocTi |3, ¢. 409].

HesianosigHicTsh mpariiBHuKa 3aiiMaHiil ocaai abo BUKOHYBaHill pobOTi, 110
3/IIMICHIOETBCA B 1HTEpecax OXOPOHMW HAceJIeHHs 1 Ma€e Micile TIPU 3BiJIbHEHHI Tpa-
I[IBHUKIB (HAIIPUKJIAJ, JUTIYUX YCTAHOB, XapyoBOi IIPOMUCIOBOCTI, TPOMAJICbKOTO
Xap4yBaHHsI, TPAHCIIOPTY), MOKJIMBE 32 YMOBH 3arpo3u HaceseHHI0. PoboToaBelh
[pU BUSIBJICHHI HEBIAMOBIIHOCTI TpaliBHUKA 3aliMaHiil mocaji abo BUKOHYBaHii
PO6OTI, 1110 € HACIIKOM CTaHy 30POB’SI Ta IEPEIIKOKAE 11 IIPOAOBKEHHIO, IIOBUHEH
JIOBECTHU CTINKY BTpATy Ipale3ZiaTHOCTI MpalliBHUKA.

Ha nymxy M. 1. Bapy (M. Y. Baru), ctan 3/10poB’si TIpaIfiBHIKa Moxe OyTn
MIPUYMHOIO PO3iPBaHHS TPYAOBOIO JIOTOBOPY B Pa3i BUABJIEHOI HEBI/IITOBITHOCTI JnIIe
TOJIi, KOJIM HAcTaJIo CTilike (4acTKoBe ab0 MOBHE) 3HMIKEHHS Ipale3laTHOCTI, SKa
MEPENIKO/KAE BUKOHAHHIO TPYIOBUX 0OOB’sI3KiB. 3BiJIbHEHHS 3a HEBIAIOBIIHICTIO
MOJKJIMBE TAaKOK y BUMAJKY, KOJU TPAIiBHUKOBI 32 BUCHOBKOM JIiKapsi KOHKPETHA
pob6oTa MPOTUITOKA3aHa, XOU BiH i CIIPABISIETHCST 31 CBOIMU TPYAOBUME 0O0B’sI3KaMu’
[4, c. 63].

Omxe, 31 3micty 1. 2 cr. 40 K3nll Ykpainu Bunimsae, mo OfHIE 3 NPUYNH
TaKol HEBI/IMOBITHOCTI € CTaH 3710POB’sl TpalliBHUKa. Taka mpuunHa € 06’ €KTHBHOIO,
TOOTO TAKOIO, IO HE 3aJEKUTh BiJl GakaHHs Ta BOJI TpalliBHUKA BUKOHYBATH CBOI
TPY0Bi 0OOB’SI3KM, @ TOMY He MOsKe OYyTH TTOCTaBJIeHa HOMY 3a MTPOBUHY.

HesignosigHicTh MpaiiBHUKA 32 CTAHOM 3/I0POB’Sl TTOBUHHA ITITBEP/IXKYBATUCS
MEJIMYHUM BUCHOBKOM, SIKUI CJIIJI PO3IJISANATU SIK MI/ICTAaBy /I 3MiHU TPYJIOBUX
MIPaBOBITHOCHH.

Tak, nanpuknazn, 4. 1 cr. 170 K3nll Ykpainu ¢opmytioe imnepatuBHe TpaBuio
po 06OB'SI3KM BJIACHUKA TIEPEBOAUTH MPAI[iBHUKIB Ha IHIY, Jerury poboTy Bijmo-
Bi/IHO /0 MEIMYHOTO BUCHOBKY: TIPU BTPATi Mpaiie3ZlaTHOCTI, Y 3B’53KY 3 KaTil[TBOM
abo IHIMUMK YITKO/KEHHSIMU ~ 3[I0POB’SI, OTPUMAaHUMK Ha BUPOOHUIITBI; TIPU TIPO-
(beciiiHUX 3aXBOPIOBAHHSIX, 3aXBOPIOBAHHI TyOEPKY/IHO30M i TIPH 3arajibHUX TSIKKUX
3aXBOPIOBAHHSX.

3aKOHOIABCTBO HE PO3KPHUBAE MOHATTS «Jerma poborar. BoHa BU3HAYA€THCS
TaKOI0 y KOKHOMY KOHKPETHOMY BUIIQJIKY, a 11 BUKOHAHHS CIiBBITHOCUTBCS 3 (hi3i-
OJIOTIYHUMHE i TICUXOJIOTIYHUMHU MOJKJIMBOCTSIMHU TIPAI[iBHUKA BUKOHYBATH POOOTY
HastexkHUM ynHOM. Koyt 5K BiH MepeBOAMTHCS HA JIeTHry poOOTY, TMO-TIeplie, Iist
pobora Mae OyTu OGe3redHoIo, SIKY TPAIliBHUK 3MOXKe BUKOHYBATH G€3 IIKOIH [IJIst
CBOTO 3/I0POB’4, TIO-IPYTe, BiH 3/1aT€H BUKOHYBATH 11 BHACJI/IOK TPO(heciiinX 3HAHb i
BMiHb, IO-TpeTe, poboTa He MOBUHHA HajaJll HOTIPIIyBaTH Oro cTaH 310poB’s. Jlerma
pobOTa OXOILIIOE /IBi O3HAKH: a) OJHOYACHO BOHA Ma€ OYTH JIETIIOK 3a MOMEPETHIO
(TOOTO TIpAIliBHUK MOXKe 11 JIETKO, MIBUAKO i AKICHO BUKOHYBaTH); 0) BOHA TIOBHHHA
BUKJTIOYATH BILIUB HECIIPUSTIUBUX BUPOOHUUYMX YNHHUKIB, SIKi MOKYTb O3HAYUTUCS
Ha 3/I0pPOB’1 MpaIliBHUKA.

Ha namy nymky, pomisbHo y 4. 1 c1. 170 K3nll Ykpainu nouartsa «jerma
poboTa» 3aMiHUTU Ha TaKy IIPaBOBY KOHCTPYKIIIO, SIK «po0OTa, 1110 BiAIIOBIia€ MOK-
JIMBOCTSIM TTPAI[iBHUKA BUKOHYBATH ii 6€3 MIKOAU ISt HOTO 37I0POB’sT».
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3rifiHo 3 MEeIUYHNM BHCHOBKOM BJIACHUK ab0 YIMOBHOBa)KEHWIT HUM OpraH
MOBUHEH IepeBeCTH TaKMX ocib 3a iX 3roj010 Ha Taky poOOTy THMYacoBO abo Xk Oe3
obmeskeHHst cTpoKy. Takwuii crienuivyamii BU 1iepeBeieHb y CHCTEMi OXOPOHHU TIpaiti
BCTAHOBJTIOETHCS 3 METOIO 3aXUCTY 3/I0POB’sT 1 30epesKeHHs TPaIe3aTHOCTI JIHOANHI
y BUIaJIKaX, KOJIM BOHA TUMYACOBO 200 TIOCTIHHO He B 3MO31 BUKOHYBATH POOOTY, Ha
SIKY TIPHIMAJIach, ajie Moske Oe3 MIKO/M JIJIi CBOTO 3/[0POB’st BAKOHYBATH iHIITY JIETIITY
poboty. Take mepeBeZieHHs TIpalliBHUKA MOKJINBE 32 HASIBHOCTI YMOB, B OCHOBI SIKHX
MOKe OYTH SIK MeJIUYHe, TaK i MPaBoOBe MiAIPYHTSI.

OG6GOB’I3KOBOI0 YMOBOIO TaKOTO TIepeBeieHHsT Ha iHIy poboTy Mae OyTH 3roja
npaiiBarka. Taka Bumora wijikoM Bignosigae cr. 43 Koncruryiii Yipainu, mo 3a6o-
POHsIE BUKOPUCTAHHSI ITPUMYCOBOI ITpalli, OCKIJIbKK 0coba He MOBUHHA TIEPEBOIUTUCS
Ha Jieriry poboTy mpoTu ii BOJIL.

YV pasi BiiMOBH TIpaIliBHUKA Bijl TlepeBeieHHsT aG0 BiICYTHOCTI HA JAHOMY ITi/I-
NPUEMCTBI pOOOTH, SIKY BiH Mir O BUKOHYBaTH 0€3 IITKOJH JIJisi CBOTO 3710POB’s, BJIac-
HUK 200 YIOBHOBRKEHUN HUM OpPraH y BCTAHOBJICHOMY MOPSIIKY MOKe TOPYIIHTH
MMATAHHS WOTO 3BIJTbHEHHS Y 3B'513KY 3 BUSBJICHOIO HEBIIIOBIIHICTIO 3aiiMaHill mocaii
a0b0 BUKOHYBaHiil poOOTI BHACTIZIOK CTaHy 30POB’sl, IO MEPEITKOKAE TIPOIOBKEHHIO
npanoi poboru (1. 2 cr. 40 K3nll Ykpainn). Take 3BibHEHHS JOIYCKAETHCSI Y TUX
BUHSTKOBUX BUITAJIKaX, KOJHM ¥ BJACHUKA a00 YITOBHOBAKEHOTO HUM OpPraHy [iICHO
HEMa€e MOJKJIMBOCTI TlepeBecTH MpalliBHUKa 3a HOro 3rofioio Ha iHILy poOOTy 3TiHO
3 MEIMYHUM BUCHOBKOM.

Hopwmu 1ipo 1epeBeieHHST TPAIiBHUKIB Ha JIeTTTy POOOTY depes MOTipiieHHs
cTaHy iX 3/10pOB’s iCHyBaJIM B 3aKOHO/IaBCTBI YKpainu i paninie. Tak, BimoBigHO
mo 1. 11 Tacrpykuii HKII CPCP «O mopsake mepeBojsa Ha Apyryio pobOTy
B CBSI3U C MOHWKeHWeM TpyjaocrnocobHocT» Big 18 rpyans 1929 p. Ne 385 [5]
y pasi Ko HpaliBHUK He BUKOHYE HaJe;KHUM YMHOM CBOIO 3BMYailHy PoOOTY
BHACJI/IOK TTOHWKEHOI TTpale3aTHOCTi, BCTAHOBJIEHOI MEIMIYHUM BUCHOBKOM,
roCII0/lapCbKOMY OpraHy HaJlaBaJiocs IPaBo IepeBecTH Horo Ha iHIly MOCTiiHY
pobory. A 1. 13 miei TucTpykiii nepexbauas, mo 3a 6pakoOM Ha Iell MOMEHT
nocTiiiHol poboTH, Ha Ky HpalliBHUK Mir 6 OyTH TepeBeJeHi, BiH 3aiuiaBcs
Ha MOTNepeHbOMY MicIli poOOTH a)x 0 HaJaHHs iHIIOTO. 3BiJTbHEHHS TAKOTO
MIpaIliBHUKA IOMTYCKAJIOCS JIUIE Y pa3i MoTo BiIMOBU BiJl TIepeBeJeHHS HA 1HITY
nocTiiiny pobory.

Ocxinbku 3BiTbHEeHHd Ha mijfcTaBi 1. 2 c1. 40 K3ull Ykpainu Hamexxuts 10
BUTIA/IKIB PO3iPBAHHS TPYIOBOTO JOTOBOPY 3 iHIiIiaTuBH POOOTOMABIIS 60 YITOBHO-
Ba)KEHOTO HUM OPraHy, BOHO JIOIIYCKA€TbCA JIMIE 32 HASIBHOCTI IONEPeHbOI 3TO1
MepBUHHOI 1TPOGCITIJIKOBOI OpraHi3ailii, YJIeHOM SIKOi € IpalliBHUK.

Bigmosinno no cr. 43 K3nll Ykpainu, sKkino npaiiBHUK € 4JieHOM MPpoMCIiiKy,
pobGoToaBeib Ma€ 3BEPHYTUCH /10 BUOOPHOTO OpraHy MepBUHHOI TPOGCITIKOBOI
oprasisartii /iJiss OTPUMaHHS MTOTIEPETHBOI 3TOIU TIEPBUHHOT TPOQCITIIKOBOI OpraHisa-
I1i1, YWIEHOM SIKOi € MpaIliBHUK. Y MOJaHHi MatoTh OyTH 3a3HaveHi (HaKTu BUSBIEHOI
HEBIIMOBITHOCTI TpaIliBHIKA 3aiiMaHiil Mocaji Y BUKOHYBaHill poOOTI BHACIIIIOK
CTaHy 3/I0POB’sl, 1[0 MOBUHHI OYTH TiATBEPKEHI MEIMYHUM BUCHOBKOM Ta MHUCHMO-
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BOIO BI[MOBOIO BiJ IlepeBeleHHs Ha iHILy poOOTy 4M 1ocaiy, abo K HEMOKJIMBOCTI
HOTO TIOJIAJTBITIOTO TIPATIeBIAIITYBAHHS Ha TTiIMTPUEMCTBI.

[l paBUJIbHOTIO 3aCTOCYBAaHHS /IaHOI HOPMU BaKJIMBO 3PO3YMITH CIIiBBiJI-
Homenusd npunucy 4. 2 cr. 40 K3ull Ykpainu, 1mo gonyckae 3BiibHEHHS 3a €0
Mi/ICTaBOIO JIWIIE B pa3i HEMOKJIMBOCTI MepeBe/IeHHsI MpalliBHUKA Ha 1HITY poOOTY,
i cr. 170 K3nll Ykpainu, mo craBuTh B 060B’SI30K BJIACHUKOBI II€PEBECTH 0COOY,
sKa 1moTpedye HaaaHHs JieTiioi poboTH, 3a ii 3roj00 Ha Taky pPoOOTY BiIIOBIIHO
710 MEJIMYHOTO BUCHOBKY THMYacoBO abo Ha oOmeskenuit ctpok. Crartst 170 K3mll
YKpaiHu BUKJTIOYAE€ MOKJIWUBICTh 3BUIBHEHHS TIPAIIOI0YOTO Y 3B’SI3KY 3 HEBI/IOBI/I-
HiCTIO 3aliMaHiil TTOCa/li BHACIIIOK CTaHy 37I0POB’s, 10 TEPENTKO/PKAE TPOIOBKEHHIO
poOOTH, SIKINO TOI 3TOjleH MmepeiiTu Ha Jiernry poOOTY, sSIKy BIaCHUK 3000B’si3aHUi
3aIPOMOHYBATH 3Ti/HO 3 MEeJUYHUM BUCHOBKOM. O/HAK Ha MPAKTUIll BBAXKAETHCS
JIOITYCTUMUM 3BLJIBHIOBATU TIPAIliBHUKA Yepe3 HEBIiJIIOBIIHICTh 3aiiMaHiil mocasui
ab0 BMKOHYBaHill po6OTi He TIIbKM y pasi HOro BiZIMOBM BiJ IiepeBeCHHS, a il 3a
O6pakoM BakaHTHOTO POOOYOro Micis (Iocain), Ha Ke TaKuii IpalliBHUK Mir O OyTu
nepeBe/IeH U,

Bupimennsivm BkazaHoi cutTyailii TOBUHHO CTaTH BHECEHHS 3MiH /10 4. 2 cT. 40
K3ull Yipainu, sxi 6 nepenbayanu po3ipBaHHs TPYJAOBOTO JOTOBOPY 3 iHIIiaTHBY
BJACHMKa ab0 YIOBHOBAaKEHOTO HUM OPraHy BHACJIIOK CTaHy 37I0pPOB’sl, IO Tepe-
IIKO/KAE TIPOJIOBKEHHIO IaHOT POOOTH, 32 YMOBHU BiJIMOBH TIpaIliBHUKA Bijl mepeBe-
JICHHSI Ha JIETIIy PoOOTY.

He mozxe 6yTu migcraBoio st 3BiibHeHHst 3a 11. 2 cr. 40 K3nll Ykpaiau mocsr-
HEHHsT MPaIliBHUKOM TIEHCIHHOTO BiKy a60 iHBasiHicTh. Ajizke B u. 3 cT. 17 3akoHy
Yxpaiuu «IIpo ocHOBH cOIiagbHOI 3aXUIEHOCTI 0¢i0 3 IHBaMIAHICTIO B YKpaiHi» Bij
21 6epesnst 1991 p. Ne875-X11 [6] iizmeThest 11po 3a00pOHY 3BIIBHEHHS 3a iHIIIATHBOO
aJIMiHiCcTpaIlil 3 MOTUBIB 1HBAJIHOCTI, 32 BUHATKOM BUIIA/IKiB, KOJIM 32 BUCHOBKOM
MeINKO-COIIaIbHOI eKCTIePTU3W CTaH 3/[0POB’S TpaIliBHUKA TEPENTKOKAE BUKO-
HaHHIO ITpodeciitHnx 000B’sI3KIB, 3aTPOsKYE 370POB’10 1 Oe3reli mpaili iHmmx ocid, abo
MIPOZIOBXKEHHIO TPYOBOI JISJIBHOCTI UM 3MiHa 1i XapaKkTepy 3arpoKy€ MOTipIIeHHIO
3110pPOB’st 0Cib 3 IHBaJIIHICTIO.

3rijiHo 3i cT. 24 KoHctutyiiii YKpaiHu rpoMajigHU MAlOTh PiBHI KOHCTUTYIIiHHI
npasa Ta cBOOOAM i € piBHUME Tiepesl 3aKoHoM. HaBesieHi MOJI0KeHHST KOHKPETU30-
BaHi B YHHHOMY 3aKOHOaBCTBI. 3okpema, cT. 2 K3nll Ykpainu 3abe3nedye piBHICTH
TPYZIOBUX TIPaAB yCiX IPOMaJIsIH He3aJIesKHO Bijl MOXOJXKeHHS, COI[iaJIbHOTO 1 MaliHO-
BOTO CTAaHOBWIIA, PACOBOI W HAIIOHAJIBHOI HAJIEKHOCTI, CTATTi, MOBU, TTOJITUUHUX
MOTJISI/IIB, PEITIHHNUX TTepeKOHaHb, POy W XapaKTepy 3aHATh, MICISI MPOKUBAHHS
Ta iHIMX 00CTaBUH.

Ocobu 3 iHBAJIIHICTIO HE3aJI€KHO Bijl TOrO, BTPATHJIN BOHK MTPAIe3aTHICTh YK
306epersiu ii, KOPUCTYIOThCS B YKpaiHi ITpaBOM Ha TIpallio HapiBHi 3 ycima mpareszar-
HUMU TPOMaJITHaMU JiepkaBu. Ile mpaBo € TMPUPOIHUM i He MOKe 0OMEKYBaTHUCS
craHoM 3710poB’st. [Iparist oci6 3i cTaarMu BajaMu 37I0POB’sl PETJIAMEHTYETHCSI TAKUMI
MixkHapomuuMu aktamu, sk Pexkomengarmis MOII Ne 99 mono nepekBasmidikaitii
inBanigiB (1955) [7], Kousentigs MOII Ne 159 mpo mpodeciitny peabimitaiiiio
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i saitugaricTs inBamiAiB (paTudikoBana 3akoHoMm Ykpainu Ne 624 — IV Bix 6 Gepesust
2003 p.) [8], Pexomenmartit MOTI Ne 168 momo mpodeciiitoi peabimitarii i mpares-
gamtyBanss iHBamiaiB (1983) [9].

HasBHicTs y 0cobu iHBaiHOCTI He MOKe OYTH MifCTaBOIO /IS 3BiTbHEHHS
Yyepe3 HEBITOBIHICTD MpaliBHUKA 3aiiMaHiil mocaji abo BUKOHYBaHINl poboTi 3a
CTaHOM 3/I0POB’sI, SIKIIO 11i (haKTH He BIVIMBAIOTH HA SIKICTh OCTAHHDBOI i He € Hebes-
HNEYHUMU JIJIST TIPAIliBHUKA f OTOUYIOUNX. 3BiIbHEHHST 0cOOU 3 IHBAJIIHICTIO JOTTyC-
KAa€eThCsI JINIIE 32 YMOBH, IO MiXK iHBaJiHICTIO Ta POOOTOIO, 1[0 BUKOHYBAJIACh
3 ypaxyBaHHSM TPYZOBOi (DYHKIIiI, BCTAHOBJIEHO MPUYNHHUE 3B’s130K. HacTkoBa
BTpaTa Mpare3aTHOCTI He MOsKe OYTHU Ti/ICTABOIO IS 3BLILHEHHS TPAIliBHUKA 32
. 2 ct. 40 K3nll Ykpainu, sKIM0 BiH BUKOHYE CBOI TPYIOBI 060B’sI3KN 6€3 MKOIH
JUIST CBOTO 3/I0POB’S.

H. M. buba (N. M. Byba) 3aznauae, 1o 3BiIbHEHHS 32 CTAHOM 3/I0POB’ST MOJK-
JINBE y JIBOX BUIAJIKaX: B iHTepecax OXOPOHW 3JI0POB’SI TpalliBHUKA 1 B iHTepecax
OXOPOHHU 3/I0POB’sT HACEJIEHHS. Y TIEPIIOMY 3BLIbHEHHS BiIOYBAa€THCS AKIIO: a) TPO-
JOBJKEHHsT POOOTH 3arPOKYE 3/0POB’I0 1 JKUTTIO MPAIOYOT0, HABITh 32 YMOBH,
KOJIU BiH BUKOHYE MOKJIA/IeHi HA HHOTO TPY/IOBi 0O0B’SI3KYM HAJIEKHUM YHHOM; 0) 3a
CTAHOM 3JI0POB’SI IIPAL[iBHUK He B 3MO31 SIK CJIil BUKOHYBAaTU CBOI TPYIOBi 000B’I3K1
it moTpebye HaJaHHsI JIETTol poOOTH 3TiTHO 3 MeANYHUM BUCHOBKOM. Lli mincraBu,
1[0 CBiT4aTh PO TaKy HEBIJAMOBIIHICTb, CTOCYIOTHCS MPAIIBHUKA, IKUHU BiJIMIOBITHO
JI0 3aKOHOJIABCTBA IMOBUHEH TEePIOJINYHO TPOXOJAUTH MEJAMYHI oryisijin. Humu MoxXyTh
OyTH i1 BUCHOBOK MEIUYHOI ycTaHOBM (MEIMYHOI KOMicii), 1o BiAmoBigHa podoTa
oMy IPOTHIIOKA3aHa 3a CTAHOM 37I0POB’sl, a0 HasBHICTb y 0COOM 3 iHBaJIIHICTIO
pPeKOMeH/Iallii MeANKO-COLIaabHOI eKCIePTHOI KOMicii Ha BUKOHAHHS 1HIIOI poOOTH
HIK Ta, SIKY BiH BUKOHYE, ab6o B3arasi Hemae pekomenaiiii MCEK om0 BukoHaHHs
miei po6oru [10, ¢. 160—161].

[TpoxomkenHs mpariBHUKOM MeIMYHOTO OTJISTY perJiaMeHTOBaHo ctarTamu 169
i 191 K3ull Ykpainu ta HOpMATUBHUMHU aKTaMH, 1110 PETYJIOIOTh MEXaHI3M MPOBe-
neHHs takux orygaiB. Cepell Takux akTiB 3akoHW Ykpainu «IIpo oxopony mpaiti»
[11], «IIpo 3abe3meueHHsT caHITAPHOTO Ta EIIEMITHOTO OJIarOTOIyYdsi HACEJEHHS>
[12], OcHoBu 3akoHOAABCTBA YKpaiHu 1po oxopony 3x0pos’d [13] ta Ilopsnok
MIPOBe/IeHHA MEIMYHUX OTJISA/IB TIPAIiBHUKIB TIeBHUX Kareropiit [14] Ta in.

B VYkpaini 3 2007 p. nie [lopsaok nmpoBeieHHs MEAMIHNUX OTJIS/IIB TIPalliBHUKIB
MMeBHUX KaTeropiii, 3arBeppkennii Hakazom MOJ3 Ykpainu Big 21 tpasusa 2007 p.,
Ne 246 [14]. Ilum Hakazom OyJI0 BUSHAYEHO ILISXU peastisallii ZepKaBHOI MO THKH
y cepi 3amobiranss mpoh3aXBOPIOBAHHSIM, TIEPeGAUYEHO YMOBHU JIJIsT BPETYTIOBAHHST
BIZIHOCHH Mi’K POOOTOABIISIMHM, TIPAIliBHUKAMM il 3aKJIaJaMi OXOPOHU 3[0POB’s; a
TaKOXK 1IeThCst TIPO THABUINEHHS BIAMOBIATbHOCTI POOOTOAABINB i MPAIiBHUKIB 32
30epesKeHHsT 3[0POB’sl, a MEAIPAIliBHUKIB — 3a TIOBHOTY 1 SIKICTh MEIOTJISI/IIB.

Oxkpim 3arajJibHOTO MeXaHi3My TPOBe/IeHHS MEINYHUX OIJIS/IB iCHYE IIie cIie-
LiaJbHUI TTOPALOK IX IPOXOKEHHs, nepeadadeHuil s OKpeMoi KaTeropii ocio:
a) MpaIiBHUKIB MOPCHKOTO, PIYKOBOTO (hJIOTY it puOHOrO TocmoaapcTsa; 6) asia-
HifiHOro nepcoHasy MBIJAbHOI aBialii YKpaiHu; B) KaHJWJATiB y BOJil Ta BO/iiB
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TPaHCIIOPTHUX 3aC00iB; ') 3 IHBAJIIAHICTIO /Il BCTAHOBJIEHHS IPYIIN 1HBaJIiIHOCTI,
10 /TO3BOJISIE MPAIIOBATH 3 yPaXyBaHHSIM TIPOrpaMu ix peabisiTartii.

YcraHoBNEeHHS CTaHy THBAJIIIHOCTI MPAIiBHUKA MEIUKO-COIIaJIbHOIO eKCITePTH-
3010 € IOpUANIHUM (haKTOM, 110 3abe3Medye MPaBo MPAIIOBATH Ha IiATPUEMCTBAX,
YCTAHOBAX, OPraHi3allisgx, a TAaKOX 3aliMaTUCA MiIPUEMHHUIIBKOI Ta IHIIOI TPY-
JIOBOIO JiSIIBHICTIO 3 ypaxXyBaHHSIM 1HIUBIAyaJbHUX IporpaM peabimitamii (4. 1
cr. 17 3akony Ykpainu «IIpo ocHOBM coLiaIbHOI 3aXUIIEHOCTI 0Cib 3 iHBaIIAHICTIO
B Ykpaini» [6]).

Mennko-coriajibHa €KCIepTu3a MPOBOJUTHCS 3 METOI0 BUSBJIEHHS CTYIEHS
0OMEKEeHHST KUTTEIISIbHOCTI, IIPUYMHU, YaCy HACTAHHS, IPYIM IHBAIHOCTI, a TAKOX
KOMIIEHCATOPHO- AN TAIIITHUX MOKJIMBOCTE 0COOM, peastizallist IKUX CIIPHSIE MY~
Hill, TICUXOJIOTO-TIeATOTiuHIH, TTpodeciiiniil, Tpy/10Biii, (Hi3KyIBTYPHO-CIIOPTUBHIIH,
(hisuuHii, corianbHiil Ta ICUXOMOTTYHIN peabiiTartii.

Cain BiAMITATH, 110 MEINKO-COIiaJibHA €KCITePTU3a TTPOBOAUTHCS IICIS MOB-
HOTO MeJMYHOro 00CTeKeHHs, IPOBeJeHHs HeOOXiAHUX HOCiKeHb, OIIHIOBAHHS
coriambHuX OTPed 0coOM 3 iHBAMIAHICTIO, BU3HAYEHHS KITiHIKO-(DYHKITIOHATBHOTO
JliarHo3Y, TPOeciitHOTO, TPYZI0BOTO MTPOTHO3Y, O/IEP;KAaHHS Pe3yJIBTaTiB BiIITOBITHOTO
JikyBaHHs, peabimiTariii 3a HASIBHOCTI JAHUX, IO TATBEPIKYIOTH CTIiKe MOPYIITEHHS
dbyHKItiit opranizmy, 00yMOBIEHUX 3aXBOPIOBAHHIMMU, HACTIKAMI TPABM YU BPOJIKe-
HUMK BaJaMH, SIKi CIIPUYMHSIOTH 0OMEKEeHHS JKUTTEMAIbHOCTI [15].

Pimenns mpo iHBasTiIHICTD TPYHTYETHCSA HA OIIHIT KOMILIEKCY KJIiHIKO-(YHKITIO-
HAJIbHUX, COI[A/IbHO-TIEIaTOTIYHIX, COIAMbHO-TOOYTOBUX i TPOGeCiiHNX YNHHUKIB.
[Ipu iboMy BpaxoBYETHCA XapaKTep 3aXBOPIOBaHHS, CTYIIIHb BUBA’KEHOCTI MTOPYIIIe-
HUX (DYHKIH OpraHi3My, B TOMY YHCJi THX, 110 3HAYHO BIJIMBAIOTH HA MPOGeCiio,
e(eKTUBHICTD JIiKyBaHHsI, peabiliTallilHUX 3aX0/[iB, CTaH KOMIIEHCAaTOPHO-a/lall-
TaIiHUX MOKJIUBOCTEN OpraHi3amy, KJIHIYHUN 1 TPYJOBUN ITPOTHO3, 3/[aTHICTD /10
coliaibHOI ajarnTaiiii, morpeba B pisHUX BUAax peabimiTallil i coIliaabHOI JOMOMOTH,
0COOMCTOCTI YCTAaHOBKM, KOHKPETHI YMOBH 1 3MiCT Ipaiti, ocBiTa it mmpodeciiiHa 1mi-
rOTOBKA, BiK, HEOOXIIHICTD i MOKJIUBICTD MparieBaamTyBants Tomo |16, c. 12].

3aJIe;KHO Bijl CTYIEHST, BU/Ly 3aXBOPIOBAHHS Ta TPYIH 1HBAJIIHOCTI YTBOPIOIOTHCS
MCEK npodiro: a) 3arasbhoro i 6) crertianizoBaroro. [lo ckiaay KoMicii BXOIUTb
He MeHIIle TPhOX JIIKapiB 3a CHEIiaTbHOCTSIMHY, TePeJIiK SKUX 3aTBepKyeThcss MO3
3 ypaxyBaHHIM MTPOGIIo KOMicii, a Takox crertiarict 3 peabimitartii, JiKap-TICHX0JI0T
a6o mcuxotor [15].

Kowmicist cBo€4acHO IPOBOAUTD OIJIsA]] OCi0, SIKi 3BEPTAIOTHCS /ISl BCTAHOBJICHHS
iHBaJIiZIHOCTI, 3a MicIleM X MpoKUBaHHsST a0bo JiKyBaHHs. [0J10Ba JIiKapChKO-KOH-
CYJIBTaTUBHOI KOMICil JIKYBaJbHO-TIPO(MIJIAKTUIHOTO 3aKJIAJTy OXOPOHU 3J0POB’S
MPEICTABJISIE XBOPOTO, IO OCAT TTOBHOJIITTS, TIOTEPITLIOTO BiJl HEMTACHOTO BUTIA/IKY
Ha BUPOOHMIITBI Ta MPOodeCciiHOro 3aXBOPIOBAHHS, AKMIl HAIIPABJISETHCS HAa KOMICiIO
BIIEpIIE, JOKYMEHTH IIi€l 0coOM y Pasi 3a04HOIr0 IPOBEAEHHS MeIUKO-COLiaJbHOl
excriepTusu. /[yt BUPiNIEHHS COIiaJbHUX MMUTAHb i CTBOPEHHS 3 ypaxyBaHHSIM
CTyTIEHd BTPATH KUTTEMISJIBHOCTI Ta TIpodecii TOTEePIiIoro creriaTbHuX YMOB /I
BUKOHAHHSI POOOTH 3aMPOIIYETHCS TIPEACTABHUK BJIACHUKA ITiIIPUEMCTBA, YCTAHOBU

ISSN 2414-990X. Problems of legality. 2020. Issue 149 87



TPYAOBE INPABO

Ta opramisailii, /ie TPaIioe XBOPUH, 110 OCAT TTOBHOJITTS, TOTEPIIJINN Bij Helac-
HOTO BUIIAJIKy Ha BUPOOHMIITBI Ta TPodeciiiHoro 3axBoproBaHHs, ab0 MPeACTaBHIK
YIIOBHOBQ)KEHOTO HUM OPTaHy Ta MPO@CIiJKOBOIO KOMITETY.

Kowmicist Bumae ocobi, IKy BU3HAHO 0CO00I0 3 iHBaJIIHICTIO a00 CTOCOBHO SIKOI
BCTaHOBJEHO (hakT BTpaTH mpodeciitHoi pare3iaTHOCTI, IOBIJIKY Ta IHAUBIAYAIbHY
nporpamy peabitiTaliii i HajCuIae y TPUAEHHUI CTPOK BUITMCKY 3 aKTa OIJISIAY KOMi-
cii opraHoBi, B sKOMy ocoba 3 iHBasigHicTIO epebyBae Ha 00Ky SIK OTpUMYyBay
TEeHCIT UM JIep;KaBHOI COTaIbHOT OMOMOTH (IIOMICAYHOTO TPOIIOBOTO YTPUMAHHS ).
Kormist inauBigyaapbHoi mporpaMu peabiiTaiii HaACHIAETHC JiKyBaabHO-ITPOdi-
JIAKTUIHOMY 3aKJIaJIoBi i OPTaHOBI Tpalli Ta COIialbHOTO 3aXUCTy HACEJTEHHS 32
MicileM MPOKMBAaHHSI 0COOW 3 iHBAJIHICTIO, @ TAKOK MOBIJIOMJIEHHS IIO0 TPYIIH
IHBaJITHOCTI Ta 11 MPUYNWHM, a Y pa3i BCTAHOBJEHHS CTYTEHs BTPaTHU MPodeciiiHol
MIPaIEe3/[aTHOCTI — BUTST 3 aKTa OTJISILY KOMICIT ITPO pe3yJibTaT BUSHAUYEHHS CTYTICHS
CTiiiKOI BTpaTH mpodeciitHol mpames3aaTHOCTI y BiIcOTKaX Ta MoTpedu y 10aTKOBUX
BHUJIaX JIOTIOMOTH 32 MiciieM poOOTH.

Cnin 3a3nauutu, mo I[laenym Bepxosnoro Cyny Ykpainu «IIpo npaxTtuky
PO3IJIsAY cyziaMu TPpyZoBUX criopiB» Ne 9 Biz 6 mucronana 1992 p. Bkasye, 1o npu
PO3TJIS/Ii CIIpaB PO 3BITbHEHHS MPaIliBHUKA y BUMAJIKY BUSABJIEHOI HEBIIMOBITHOCTI
3aiimMaHiii mocani abo BUKOHYBaHIll poOOTi, BHACTIZOK CTaHY 370POB’ST CYl MOXKe
BU3HATU NPABUJIBHUM IMPUIUHEHHS TPYZOBOTO JIOTOBOPY B TOMY Pasi, SIKIIO BCTa-
HOBWTBH, IO BOHO TIPOBe/IeHe Ha MijicTaBi (haKTUUHUX JaHUX, SIKi MATBEP/KYIOTH,
0 BHACJIZIOK CTaHy 3/10pOB’d (CTIHKOTO 3HWKEHHS MPaIe3/laTHOCTI) BUKOHAHHS
MPaIliBHUKOM MOKJIQEHUX Ha HHOTO TPYAOBUX OOOB’S3KIB IPOTUIIOKA3aHO ab0 €
HeOE3MeYHNM JIIs1 YWICHIB TPYA0BOTO KOJIEKTHBY Yl MPOMaJIsTH, IKUX BiH 0OCTYTOBYE,
a TIepeBeJIeHHsT 3a 0T0 3ro/[010 Ha iHITY POOOTY € HEMOKJIMBUM.

Bucnoexu. IlpoBenenuil anasi3 103BOJLE JAIUTH 0 BUCHOBKY, 1110 OJHIEIO 3
MIPUYIH HEBITOBIHOCTI € cTaH 310poB’s npaitiBauKa (1. 2 ¢T. 40 K3nll Ykpaian).
Taka npuumHa € 06’€KTUBHOIO, TOOTO TAKOIO, 10 He 3AJIEKUTh Bijl GaxKaHHs Ta BOJI
HpaliBHIKA BUKOHYBATH CBOI TPYAOBI 000B’SI3KH, a TOMY He MOsKe OyTH II0CTaBJIeHa
1iOMy 32 IIPOBUHY.

Yacruna 1 cr. 170 K3ull Ykpainu nepexnbaunia iMrepaTuBHe MPaBUIIO PO
000B’I3KM BJIACHUKA TEPEBOANUTY MPAI[iBHUKIB Ha iHIILY, JIeriny poOoTy BiAIOBIIHO
10 MeJIMIHOTO BUCHOBKY. [IpoTe, 3aKOHO/IABCTBO HE PO3KPUBAE TOHSITTS <JeTIia
pobota». Ha Hatry gyMKy, pu miepeBe/ieHi TpailiBHIKa Ha JIETTy poOOTY, Mo-TIepIIie,
1151 po6oTa Ma€ OyTu Ge3MeuHOIo, IKY NpPalliBHUK 3MOKe BUKOHYBATH 0e3 IIKOIM s
CBOTO 3J/I0POB’sI, TIO-/IPYyTe, BiH 3/IaT€H BUKOHYBATH 1i BHACIZOK 1TPOdeciiiHuX 3HaHb
i BMiHb, 110-TpeTe, po6OTa He MOBMHHA HajaJi MOTIPIIyBaTH WOTO CTaH 30POB’S.
Jlerma po6oTa Ma€ OXOILTIOBATH JIBi O3HAKM: a) OJHOYACHO BOHA Ma€ OYTH JIETIIOI0
3a morepeHIo (ToOTO TpaIliBHUK MOKe ii JIETKO, MBUAKO i SIKICHO BUKOHYBAaTH );
6) BOHA MOBMHHA BUKJIOYATH BIUIMB HECIPUSTIUBUX BUPOOHUYNX UMHHUKIB, SIKi
MOJKYTb TTO3HAUYNTUCS Ha 37I0POB’T MpaIliBHUKA.

Bupimnennsim 3a3Ha4eHoi cutyaiiii, Ma€ crat BHeceHHs 3MiH y 4.1 cT. 170 K3nll
Vipainu. [IponoryeMo, MOHATTS «Jiermia poboTa» 3aMiHUTH Ha TaKy MPaBOBY KOH-
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CTPYKIIiI0, IK «p0o60Ta, 10 BiANOBiZA€ MOKIMBOCTSM IpalliBHUKA BUKOHYBATH ii
6e3 LIKOAU JIJIsI I0T0 310POB’sI».

SIKIO 3TifIHO 3 MEAMYHMM BUCHOBKOM TIPAIliBHUK TIOTPeOY€ NepeBe/ieHHsT Ha
Jiertry poboTy, BJacHUK ab0 YIOBHOBaKEHUN HUM OpraH 3000B’sI3aHUI TEPEBECTH
Takux ocib 3a iX 3ro1010 THMYAcoBO abo K 6e3 oOMexkeHHsT cTpOKy. OOGOB’SI3KOBOIO
YMOBOIO Takoro IepeBelieHHs Ma€ OyTH 3roja npaiiBHuka. Taka BUMOra IiJIKOM
Biznosiznae cr. 43 Koncruryiii Ykpaiuu, mo 3a00poHsi€ BUKOPUCTAHHS TIPUMYCOBOT
mpaili, OCKiIbKM 0coba He TOBUHHA TIEPEBOAUTHUCS HA JIETTITy POOOTY TPOTH ii BOJI.

Ha namm mornsa, topedauM € BHeceHHs 3MiH 710 4. 2 ¢T. 40 K3nll Ykpainu, ski
6 nepenbGavaTu po3ipBaHHsI TPYIOBOTO JIOTOBOPY 3 iHII[IaTHBY BJacHUKA 200 YIIOBHO-
BQ)KEHOTO HUM OpraHy BHACJI/IOK CTaHYy 3/0POB’s, 1110 IePelIKO/KAE IPOIOBKEHHIO
naHoi pobOTH, 32 YMOBHU BiJIMOBH IIpalliBHUKA BiJ| IlepeBeleHHs Ha JieTIry poOoTy.

HagsricTb iHBasIiIHOCTI y MpaliBHUKA He MOKe OYTH TTiICTABOIO JIJIs 3BiIbHEHHS
depe3 HEBIMOBIAHICTD MpalliBHUKa 3aiiMaHiii mocajai abo BUKOHYBaHIl poboTi 3a
CTAHOM 3/IOPOB’S JIUIIe 3a YMOBH, 110 11i (hakTh He BIJUBAIOTH HA IKICTh OCTAHHbBOI
i He cTaHOBJISATH HeOE3MEKy /IS 3/0POB’sl TPAIliBHUKA i1 OTOUYYIOUNX. 3BiJIbHEHHSI
0cobu 3 IHBAJIIIHICTIO OIYCKAETHCS JIMIIE Y TOMY Pasi, KOJU MiX iHBaJiIHICTIO
i BUKOHYBaHOIO POOOTOI0 BCTAHOBJIEHO TIPUYMHHUN 3B’SI30K.
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Employee’s state of health as a reason for termination of an employment contract at the
initiative of the employer

The grounds on which the employer is allowed to terminate the employment contract with the employee
are considered if the employee’s inconsistency with the position or job is established. It is emphasized that
dismissal of an employee is allowed in case of a discrepancy due to a state of health, which hinders the
continuation of this work, if it is impossible to transfer him to an easier job due to the absence of a vacant
job or refusal to transfer. A characteristic feature of dismissing an employee due to poor health is the lack
of guilt. The inability of the employee to perform his or her work duties is linked to the state of health and
does not depend on his will and desire, and therefore cannot be blamed on him. The article proves that
temporary disability cannot be considered as a reason to dismiss a worker.

According to the medical report, the owner or his authorized body must transfer such persons with
their consent to such work temporarily or without a time limit. Such transfer of an employee is possible
under the conditions on which both medical and legal basis can be.

In the case of refusal of the employee to transfer or absence at the enterprise of work that he could
perform without harm to his health, the owner or his authorized body may raise the issue of his dismissal
in due course due to the found inconsistency of the occupied position or performed work due to a state
of health that impedes the continuation of this work (paragraph 2 of Article 40 of the Labor Code of
Ukraine). Such dismissal shall be allowed in the exceptional cases where the owner or his authorized
body really does not have the opportunity to transfer the employee upon his or her consent to another job
according to a medical report.

Keywords: release; state of health; inconsistency of employee; transfer; easier work; person with
a disability.
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AO NMUTAHHA INMPO BU3HAHHA EKOCUCTEMHOIO
MAXOAY KBIHTECEHUIAAbHUM INMPUHLUMTTOM
EKOAOITYHOTI O INPABA

Ha nidcmasi ecebiunozo ananisy nozisdis nayxoeuyis y cmammi 00CAiONCEHO NPUHUN eKOCUCTIeM-
1020 nidxo0dy 6 exonoziunomy npasi. /losedeno, wo 6 Cyuactiil exoI020-npasosii OOKMpPuHi HeMAe YimKozo
11 00HO3HAUHOZ0 POSYMIHHSL 3AZHAUEHOZ0 NPUHUUNY MA 11020 MICYs ceped THUUX NPUHUUNIE eKOL0ZIUHOZ0
npasa, wo 3YMOGIEHO 1020 HOBU3HOI0, HAOZBUUATIHOIO CKAAOHICMIO ma Hempaduyiinicmio. 3 0210y Ha
BCEOXONIIOIUULL XapaKmep NPUHYUNY eKocucmeMnozo nioxody, 3anponoHosano GUHAMU 1020 Keinme-
CEHULANOLHUM NPUHUUNOM eKOL02IYHOZ0 NPAsdA.

Kmio4oBi cioBa: ekosioriyae npaBo; eKoJIoriyHe 3aKOHOIABCTBO; TIPHHITUIIH ITPABA; IPUHIUIIN €KO-
JIOTIYHOTO 11PaBa; eKOCUCTEMa; eKOCUCTEMHMI Ti/IXi/l; IPUHIIUI €KOCHCTEMHOTO Hi/IXO/y; KBIHTECEHITis.

Cyemmnog E. II., kaniujar 0pujndeckux HayK, Z0IEeHT Kadeapbl 9KOJIOTHIecKoro mnpasa, Haimo-
HaJIbHBIHN I0PUINYeCKU YHUBEPCUTET nMeHn SlpocmaBa Myzaporo, Ykpanna, T. XapbKOB.
e-mail: evgeny-suetnov@ukr.net ; ORCID 0000-0002-4094-444X

K Bompocy o npusHaHuM 3KOCUCTEMHOTO IOAX0/a KBHHTICCEHIIMAIbHBIM IPUHIUIIOM KOJIO-
THYECKOro mpaBa

Ha ocrosanuu ececmoponnezo anaiusa 6321008 YYeHolX 6 CMamve UCCLeOYemcs NPUHUUN KO-
cucmemnozo nodxooa 6 skonozudeckom npase. O6OCHOBLIBACMCS, UMO 6 COBPEMEHHOU IKOI020-NPaABO-
601 QOKMpUHE Hem YemK0z0 U 0OHO3HAUH020 NOHUMAHUS IMO20 NPUHUUNA U €20 MeCa cpedu Opyzux
NPUNUUNOE IKOL0ZUUECKOZ0 NPABA, UMO O0OYCIOBIEHO €20 HOBUSHOU, UPE3CLIUAUNOL CLONCHOCTHIO U
HeMPAOUYUOHHOCTILIO. YUUumoleas 6CeOX6aAMbleAIOWUL XAPAKMED NPUHYUNA SKOCUCTEMH020 N00X00d,
npediazaemcst NPUHAMb €20 KEUHMICCEHUUALLHDIM NPUHUUNOM IKOJOZUYECK020 NPABA.
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KioueBblie cioBa: 9K0JI0THYECKOE TIPABO; IKOJIOTMUECKOE 3aKOHOATENbCTBO; IIPUHIIUTIBI TIPABA,;
MIPUHITUIIBL 3KOJOTMYECKOTO TPABa; IKOCUCTEMA; dKOCUCTEMHBIN TOIXO; MPUHIUI 3KOCUCTEMHOTO
IIO/IX0/1a; KBUHTACCEHI[USI.

Iocmanoexa npobaemu. Y cydacHOMY HayKOBOMY CBITi BaroMy YaCTUHY CBOIX
MOIIYKIB JOC/THUKN TIPUCBSYYIOTH PO3POOJIEHHIO MTPUHIIUIIB €KOJIOTIYHOTO TIpaBa
SJK OCHOBHHUX 3acajl iioro ¢popMmyBanHs Ta po3BUTKy. He oMuHyB nocuseHnoi yBaru
BUEHUX 1 TaKUN HOBUU MPUHITAN €KOJOTIYHOTO MPaBa, K MPUHITUIT €KOCUCTEMHOTO
HiXOMY, SKUI 3apa3 aKTUBHO OOTOBOPIOETHCS B HAYKOBUX JPKEpesaxX Ta Ha PisHUX
HayKOBO-TIPAKTUYHNX KOH(EPEHTISAX i «KPYTJIUX CTOJIAX».

Ananiz ocmannix docaioxncens i nyonixayin. TIpUHININ €KOJIOTIYHOTO TIpaBa
B3araji Ta MNPUHIUII eKOCUCTEMHOTO IiJIXO/y 30KpeMa € IPeMeTOM IPYHTOBHUX
JOCJIIPKEHb 6araThOX BITYM3HSHUX i 3apyOisKHUX y4yeHuX, cepen sikux B. I. Aumapeii-
nieB (V. L. Andreitsev), I. B. AnicimoBa (A. V. Anisimova), I. I. Bamox (H. 1. Baliuk),
M. M. Bpunuyk (M. M. Brinchuk), A. TI. Terbman (A. P. Getman), B. B. €podeen
(B. V. Erofeev), 1. 1. Kapakam (I. I. Karakash), H. P. Ko6enpka (N. R. Kobetska),
B. B. Kocrumpkwuii (V. V. Kostytskyi), O. I. Korensos (O. H. Kotenov), M. B. Kpa-
cuoBa (M. V. Krasnova), H. P. Masmmmesa (N. R. Malysheva), H. 1. Hecteposa
(N. I. Nesterova), E. B. TTosusix (E. V. Pozniak), A. K. Cokozosa (A. K. Sokolova),
JI. JI. Haycosa (L. L. Chausova), IO. C. Illemuryuernko (Yu. S. Shemshuchenko). Ta
HE3BAKAIOYM Ha 3HAYHY KiJIbKICTh HAYKOBMX PO3POOOK i3 1€l mpobieMaTiKy, BoHa i
JI0Ci 3a7TUTIAEThCS AUCKYCilTHOI0. BpaxoByioun 1ie, Memoro cmammi € NOCITiKEHHS
MPUHITAITY €KOCUCTEMHOTO TTiIXO/y Ha IiIcTaBi BCeOIYHOrO aHaJII3y MOTJISI/IB yUYEHUX
Ta BUPOOJIEHHS BJACHOI MO3UILIT CTOCOBHO I1[LOTO MUTAHHSI.

Buxnao ocrhoenozo mamepiany. Y HayKOBiil IOpUANYHIN JITEPATYPI PO3YMiHHS
MPUHIIATIB TTpaBa SIK WOTO OCHOBOIOJOXHUX 3acaj Ta i/lefl € 3araTbHOBU3HAHUM.
A. M. Komogiit (A. M. Kolodii), mpumipom, TymMaduTh MPUHIMIN MTPaBa sIK Taki
BiJIIpaBHi i€l fioro OyTTs, SIKi BUpaKalOTh HAWBasKJIMBIII 3aKOHOMIPHOCTI, Ti/-
BQJIMHM JIAaHOTO THUILY JIePsKaBU 1 1paBa, € OJHONOPSIAKOBUMHU i3 CYTHICTIO IpaBa i
YTBOPIOIOTH HOTO OCHOBHI PUCH, Bi/IPI3HAIOTHCS YHIBEPCAJIBHICTIO, BUIIOIO iMIlepa-
TUBHICTIO 1 3araJIbHO3HAYMMICTIO, BiIIOBiZAI0Th 00’ €KTUBHIN HEOOXiAHOCTI TI0OYI0BI
i 3MiIIHEHHS TEBHOTO CYCIJIBHOTO Jialy, CHPSIMOBYIOTb 1 Ha/[al0Tb CMHXPOHHOCTI
BCHOMY MEXaHiI3MOBI TTPABOBOTO PETYJIOBAHHSI CyCHIJbHUX BiIHOCHH, IOCKOHAJIIIIE
IHIIMX PO3KPUBAIOTH MicCIle MpaBa B CYCIIJIBHOMY XKUTTI Ta MOTO PO3BUTKOBI [1,
c. 43]. A srigno 3 norasmamu O. B. 3aituyka (O. V. Zaichuk), npuniunu npasa —
11e BUXIi/IHi, BU3HAYAJIbHI i/1el, TTOJOKeHHs, YCTAHOBKH, AKi CKJIa/IaloTh MOPATbHY Ta
opraHizalliifHy OCHOBY BUHUKHEHH, PO3BUTKY 1 (pyHKITioHyBaHH mpaBa [2, c. 23].

Tak camo GiJTbIIT-MEHIIT YCTAJIEHUM Y HAYIll € TIOHSTTS MPUHITUIIB €KOJOTTTHOTO
npasa. 3a nepekonanssm JI. JI. Haycosoi (L. L. Chausova), BoHu siBJIsIIOTH COO0T0
BUpakeHi B €KOJIOTO-1IPaBOBUX aKTaX OCHOBOIIOJIOKHI IOpUAMYHI 3acajd, 10JIO-
JKeHHd, PUCH, 1110 BU3HAYAIOTh HAIMPABJEHICTb Taldy3i IpaBa i BIIMOBIHO /10 KX
3IIICHIOETHCST PETYJIIOBAHHS €KOJIOTTYHUX BiIHOCHH, 1110 6a3yI0ThCs Ha 00’ €KTUBHO
ICHYI0YMX TPUPOIHUX YMHHWKAX [3, c. 6]. JlakoHiuHiNIe BU3HAUYEHHS TPUHITUIIIB
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exoJsioriunoro mpasa sanpornonysaia H. P. Kobenpka (N. R. Kobetska), ykaszyiouw,
110 11e — OCHOBHI, BUXIi/IHI TIOJIOKEHHS, 3aCa/id, HAa SKNX I'PYHTYETHCS TTPABOBE PETy-
JIIOBAaHHS €KOJIOTIYHUX BifiHOCHH [4, c. 30].

Cepen MPUHIIUIIB €KOJOTIYHOTO TIPaBa BUALISIOTHCS TaKi MPUHITUIIN: TIPABOBE
3a0e31eueHHsT TOCSTHEHHST TAPMOHIMHOI B3a€EMOJIIT CyCITiIbCTBA Ta TIPUPOJH; OITH-
MaJibHe TIOETHAHHSI eKOJIOTIYHNX i eKOHOMIUHWX iHTEepeciB; MpaBoBe 3a0e3MedeHHst
€KOJIOTTYHOT Oe3TeKu; cTajie BUKOPUCTAHHS TIPUPOHUX PECYPCIB; ILIbOBE BUKOPH-
CTaHHsI IPUPOHIX PECYPCIB; MTPaBOBe 3a0e3MeUeHHsT PaIliOHATLHOTO i e)eKTUBHOTO
BUKOPUCTAHHS IPUPOHUX PECYPCiB; KOMILJIEKCHE BUKOPUCTAHHS TIPUPOHUX PECYPCiB;
€KOCUCTEeMHMH Ti/IXi/l 0 BAKOPUCTAHHS TIPUPOJIHUX PECYPCIB Ta OXOPOHU HABKOJIMIII-
HBOT'O [IPUPOJIHOTO cepeioBullia Tolo. He Maioun Ha MeTi BUCBIT/IIOBATH BCI ITPUHIIUIII
€KOJIOTIYHOTO 1IpaBa, epeiieMo 10 PO3TJIsALy MPUHITUITY eKOCUCTEMHOTO ITiIXO/TY.

[lenTpambHOIO KaTETOPIEIO IILOTO IPUHITAITY € eKOCUCTEMA — CYKYITHICTh CITITHHO
MTPOKMBAIOYUX PI3HUX BUJIIB OPraHi3MiB i YMOB IXHBOTO iCHYBaHHS, 1110 3HAXOASATHCS
y 3aKOHOMIPHOMY B3a€MO3B’SI3KY OJIMH 3 OJ[HUM Ta YTBOPIOIOTH B3AEMHO 00YMOBJIEHI
6ioTruHi i abiotuuHi stBUIIA i portec. Takuil TUHAMIYHUN KOMILIEKC YTPYTIOBAHb
POCJIVH, TBAapUH i MIKPOOPTaHi3MiB, a TaKOXK (haKTOPIB OTOUYIOUOTO CEPEOBUIIA
B3aEMOJII€ SIK €uHe (yHKIIOHAIbHE 1Tije [, ¢. 82]. 3HaUeHHS eKOCUCTEM CKJIAIHO
MepeoIiHuTH, 60 BOHU TI0 CYTi € TAPAaHTOM CTabIIBHOCTI TOBKIJIIISL, HAWBasKIMBIIIIOIO
CTPYKTYPHOIO OJIMHUIICI0 HABKOJIUIITHBOTO CBITY, (hyHAaMeHTOM KUTTS. PazoM i3 TuM
XIZKAI[bKa TOCTIOIAPCHKA /liSITbHICTD JIIOJIMHU TIPU3Besa /10 CYTTEBOTO PYHHYBAHHS UM
nedopmailii MPUPOTHUX €KOCUCTEM Ha 3HAYHUX 32 TIJIOIIE0 MOPCHKUX 1 CYyXOIMyTHIX
TepUTOPigX, 1110, 32 TIePEKOHAHHAM YYEeHUX-eKOJIOTiB, € HAliCTOTHININM acleKToOM
r100aIbHOT €KOJIOTIYHOI Kpu3u [6].

3 ypaxyBaHHAM (DYHKI[III €KOCUCTEM Y TTPUPOJIL Ta 1X BAsKJIUBOTO 3HAUYEHHST /LI
HiATPUMaAHHA i CIPUSATIMBOIO CTaHy HaA3BMYAITHO aKTyaJIbHOIO IocTala Ipodiema
36epeKeHHsT Ta BiJIHOBJIEHHSI MPUPOAHUX ekocucrteM. Came i3 IUX MipKyBaHb y
MikKHapOZHOMY TIpaBi OyJia 3alpONOHOBAHA HOBITHS Ta IEPCIEKTUBHA CTPATETis
YIIPaBJIiHHS IPUPOJHUMU Pecypcamu, sika OTpuMasa Ha3By «€KOCUCTEeMHUN ITiIXi/l».

SIK 1iTicHa KOHIIEMIIisl eKOCKCTEMHWIT /X1 Hapa3i akTUBHO PO3POOJISIEThCS B
pamkax KonBeHIlii Ipo 0XOpoHY 6ioJIOriYHOrO pisHOMAHITTS Bij 5 4epBHs1992 p.
[7], ocHOBHUMU 1iIsAMU KO € 30epeskeHHs GIOPI3HOMAHITTS, CTajle BUKOPUCTAHHSI
1OTO KOMIIOHEHTIB Ta CITiJTbHE OIepsKaHHS Ha CITpaBeIIUBIN Ta PiBHIN OCHOBI BUTOI,
MTOB’SI3aHNX 3 BUKOPUCTAHHSIM TeHeTUYHUX pecypciB (cT. 1). ¥ Konsentii HafaeTbes
BU3HAYEHHS €KOCUCTEMH SIK TMHAMIYHOTO KOMIIJIEKCY YTPYyIMOBaHb POCJUH, TBAPUH,
MiKPOOPraHi3MiB Ta iX HE)KMBOTO HABKOJMIIHBOIO CEPEOBUIIA, K B3AEMOIIOTH SIK
ennne GyHKIoOHATbHE 1Tijie (CT. 2), Ta 3aKPIMIIo0ThCs BiAMOBIAHI 060B’s13ku CTOpiH
1110710 30epesKeHHs Ta Bi/IHOBJIEHHSI €KOCHCTEM, a CaMe: CIIPUSTH 3aXUCTY eKOCHCTEM,
BXKMBATHU 3aX0/M 3 ix peabinirarii, 3armo6iraTi BIIPOBAIKEHHIO 3arPO3JIUBUX JIJIsI
€KOCHCTEM YY;KOPITHUX BU/IiB, KOHTPOIOBaTH abo 3HUIIyBaTH iX TOIIO (CT. 8).

Y Texcri KonBentlii ekocucteMHNI TiAXi TPSIMO He 3aKpillJieHO, TIPOTE iCHYE
HU3Ka pileHb Hapa ii kepiBHoro oprany — Kondepentii Ctopin (KC), e MictaThes
OCHOBHI TTOJIOKeHHSI eKocucTteMHoro miaxoy. Tak, ma 1-it mapaxi KC y m. Haccay
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(Baramcoki octpoBu, 1994 p.) Oysio BusHaHO, 1110 BCi GJ1ara, eKosioriuti (hyHKIlii Ta
MOCJTYTH, SIKi 3a0€3Meuy0ThCST HAIIOK TJIAHETO0, 3aJI€KaTh Bi/Jl PI3HOMaHITHOCTI Ta
MiHJIMBOCTI reHiB, BU/IB, HOMYJISAIIN Ta ekocucTeM. [{uist Toro mob y soacTa 6yJio
MaitbyTHe Ha 3emuti, ¢ 30epertu GioJoriuHe Pi3HOMAHITTSI, 60 WOTO BUCHAKEHHS
€ 3aTPO3JTUBUM [IJIST TIPUPOTHUX €KOCUCTEM, SKi MAIOTh JKUTTEBO BaKITMBE 3HAUECHHS
JUIS ICHYBaHHS CHIJIBHOT JitoJiel y Beix kpainax (1. 1 moparky no pimenss [/8) [8].

OcobsBe 3HaYeHHs i1 pO3pOOJEHHST €KOCHCTEMHOTO MiX0Ay Majia 5-Ta
Hapasa KC, sika mpoxoaniaa B M. Haiipo6i (Kewist, 2000 p.), ockiabku Ha Hiit 6ys10
npuitHATOo pinieHns V /6 «ExocucreMHUN MiAXify, ¥ AOAATKY /10 SKOTO MiCTUThCS
OTIMC eKOCUCTEMHOTO TiIX0Y (PO3MIIT «A»), Tepestik Horo MpUHIHTIB (PO3IiT «B»)
I MpaKTUYHUX peKOMeHallii i3 oro 3actocyBanHs (po3mais «C») [9]. Binmosinno
JI0 PO3ALLY «A» I0JATKy eKOCUCTeMHUII MiAXiJ ABJsE€ cOO0I0 CTPATEriio KOMILIEK-
CHOTO YIIPABJIHHS 3eMeJIbHIMU, BOTHUMHU Ta KUBUMU PECYPCaMu, sika 3a0e3reuye ix
36epesKeHHsI Ta cTajle BUKOPUCTAHHSI HA CIIPABeINBIil 0CcHOBI. Bil 3acHOBY€eThCsI Ha
HAYKOBIl MEeTO/I0JIOTI], sIKa OXOILIIOE BCi PiBHI 6iosIoriuHol opraniszaiii, BKIOYA0YK
CTPYKTYpH, Tiporiecd, (byHKITII Ta B3a€EMO3B’A3KN MiK OpTaHi3MaM¥ i HAaBKOJUTTHIM
cepeloBUIIEM, Ta BU3HAE, IO JIOJAW 3 YCIM IXHIM KYJIbTYPHUM Pi3HOMAHITTSM €
HEBI/I'EMHOIO YaCTHHOIO HaraThOX eKOCHCTEM.

Y posnmini «B» monarky mepepaxoBani 12 MpUHIUIIB €KOCUCTEMHOTO TTIXOY,
SKI € B3aEMOIIOB'I3aHUMHM 1 B3aEMOZIONIOBHIOIOUMMH Ta MAIOTh 3aCTOCOBYBATHUCH SIK
enue 1ine. Ile Taki mpuHIATIHA:

1) 3aBmaHHs yNpaBIiHHS 3eMeJbHUMH, BOAHUMU i JKUBUMU pecypcamyl BU3Ha-
Yal0ThCH CYCIJIbCTBOM;

2) yupaBJiHHS eKocucTeMaMu Ma€ OyTH, 32 MOKJIMBOCTI, MAaKCUMaJbHO
JIelleHTPaJIi30BaHNM;

3) opranu ynpaBJiiHHS eKOCHCTeMaMH TIOBUHHI BPaXOBYBATH BILJIUB CBOEI /lislJTh-
HoCTi (ificHiT a0 MOKIMBUIT) HA CYMiXKHI 4 Oy/Ib-sIKi 1HIIN eKocucTeMu;

4) BM3HAIOUM MOJKJHUBICTH MO3UTUBHUX PE3YJIBTATIB yIIPaBJiHHs, HeOOXiIHO,
poTe, PO3YMIiTH (DYHKITIOHYBAHHS €KOCUCTEMU Ta 3[IHCHIOBATH YIIPABJIIHHSI HEIO
B €KOHOMIYHOMY KOHTEKCTi. By/b-gKka mporpama ympaBJiHHS €KOCHCTEMOI0 MAE:
a) ycyBaTH JMCIPOIOPINI B CTPYKTYPi PUHKY, sIKi HEraTHBHO BILUIMBAIOTh Ha 06io-
JIoTiuHe Pi3HOMaHITTsT; b) HazaBatu cTuMysu st 30epekeHHst Gi0pI3BHOMAHITTS Ta
CTAJIOTO BUKOPUCTAHHS; C) 32 MOKJIMBOCTI 30CePe/’)KyBaTH BCi BUTpATHU U BUTOIU
BCepeMHI cCaMOl €KOCUCTEMU;

5) OXHUM i3 MPIOPUTETHUX 3aBAaHb €KOCHCTEMHOTO MiJXOMY € 30epeKeHHs
CTPYKTYpPH 1 (DYHKIIH eKocucTeMHU 3 METOIO HiJITPUMAHHS €KOCUCTEMHHUX TOCJIYT;

6) yrpaBJiHHS €KOoCcHCTeEMaMU TIOBUHHO 3/IIHCHIOBATUCS B MeEKaX iX MPUPOHOTO
(byHKITIOHYBaHHS;

7) eKocuCTeMHUI MMijIxix HeoOXijHO 3/iIICHIOBATH Y BiIMOBIIHUX TIPOCTOPOBUX
i yacoBux Macirabax;

8) BpaxoByOUM MIiHJUBICTH YACOBUX MapaMeTPiB Ta MOKJIUBICTh HACTAHHS
BiJICTPOYEHMX HACJIi/IKIB, 1110 BJIACTMBO €KOCUCTEMHUM IIpollecaM, IiJi yInpaBJIiHHSI
€KOCHCTEMOIO MalOTh OYyTH JTOBIOTPUBAJIMHU;
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9) npu yrpaBiiHHI eKocucTeMaMu HeOOXiIHO BPaxOBYBaTH HEMUHYYICTh 3MiH;

10) ekocucreMHMIT MiXiA MOBUHEH 3a0e3MeUyBaTH HAJEKHY PIBHOBArY Mix
36epeKeHHAM I BUKOPUCTaHHAM Oi0pi3HOMAHITTS Ta IX iHTerpariio;

11) ekocucTeMHUIT MizXiz MOBUHEH BpaXoByBaTU Oy/Ib-sIKY iH(OpMAaILiio, 30KpemMa
HAyKOBI /laHi, 3HAHHS, HOBOBBEJICHHS, IPAKTUKY KOPIHHUX 1 MIiCIIeBUX TPOMA/;

12) 1o peasizaliii eKOCHCTEMHOrO TiAX0Ay MaloTh OYTH 3ajydeHi 3allikaBJeHi
IPyIU CYCHIJIbCTBA 1 HAYKOBI TUCIUILIIHU.

3ayBasKMMO, 1110 BCi T[i TPUHIIUTINA HAIAIOTHCSA 3 TPYHTOBHUMHU TIOSICHEHHSIMH.

ITon0 mpakTUYHUX PEeKOMEH/IaIlil 13 3aCTOCYBaHHSA €KOCUCTEMHOTO ITi/IXO/Y, TO
BOHW, sIK OYJI0 3a3HaueHoO, 3akpirieni B posiai «C» popaTky. Yeboro ix w'sre: 1) opi-
€HTaIlisl Ha (DYHKIIOHAJbHI B3aEMO3B’SI3KM Ta MPOIECH B €KOCUCTEMAX; 2) CIIPUSHHS
CIIPABEJIMBOMY KOPUCTYBaHHIO OJiaramu; 3) BUKOPUCTaHHSI CTpATErii aalTHBHOTO
VIIPaBJIiHHS; 4) 37[iiCHEHHST yIPaBJIiHHA 32 JIOIIOMOTOI0 3aXO0/IiB, CIiBPO3MipHUX
MUTAHHIO, Ta MIJISXOM MaKCUMaJbHOI JlelleHTpasi3allii y BifilOBIIHUX BUIAJIKAX;
5) 3abe31eueH st MiXKBIIOMUYOI B3a€MOIII.

Came TakMMM € OIUC €KOCUCTEMHOTO ITi/IXO/y, MOT0 TTPUHIMIN Ta TPAKTUYHI
pekoMeH 1Al 3TijiHo 3 pitenasM V /6 «Exocucremuntii miaxiny». /lo Toro x, y HboMy
3akpinzeno, mo KC pexomenjiye 3acToCyBaHHS 3a3HAUE€HUX MPUHITUINB SIK TaKUX,
10 BiZI0OPaKatoTh HASIBHUN PiBEHb PO3YMIHHST €KOCHCTEMHOTO MiXO/Y, 3aKIUKAE JI0
HOro MOJAJIBINOI KOHIENTYaJbHOI PO3POOKH 1 MPaKTHYHOI HepeBipKH Ta 3000B’sI3y€
3aCTOCOBYBATHU 1€ MiAXiA, PO3POOIATH MPaKTHUYHI (POPMU HOTO 3aCTOCYBAHHS JIJIsI
HaIIOHAIBHOI TIOJIITUKY 1 3aKOHO/IABCTBA, a/IAlTYIOUN /10 MIiCIIeBUX, HAITIOHATBHUX
Ta perioHaJbHUX YMOB.

BusHauaioun CyTHICTh €KOCHCTEMHOTO MiAXOMY, TependadeHoro KoHBeHIIiED
PO OXOPOHY GiOpi3HOMAHITTS, (haxXiBIli HATOJIONIYIOTh, IO BiH € 3aCO060M, SIKWil /1a€
3MOTY PO3TJISIIaTH B3aEMO3B’A3KM BCEPEMHI €KOCUCTEM 3 1HIIMMU CUCTeMaMU Ta
JIIOJIBMH, JIJIST SIKUX €KOCUCTEMHU € MICI[eM TIPOKUBAHHS Ta 3aCOO0M JIJIST ICHYBaHHSI.
Exocucremuuii miaxiz mnepeabadae mnepexij Bil 0HOOOKOrO PO3TJIsiy PUHKOBO
IIHAUX BUAIB (HATIPUKJIAJ, ITiIXO/y /O JIiCiB BUKJIIOUYHO K IO JKEPEN JepeBUHN)
110 6araToCTOPOHHBOTO MOTJISALY, POOOTH B PI3HKUX IPOCTOPOBO-YACOBUX MaciiTabax,
BUKOPHUCTAHHS BCIX HAsIBHUX 3HAHb Ta 3aJy4YeHHs BiJIIIOBIIHUX 3alliKaBJeHUX CTOPIH.
[leit migxig MOKAMKaHMI 3a0€31€YUTH JOBIOCTPOKOBY CTIMKICTh GiopisHOMAHITTS
Ta 3HAUHUN PO3BUTOK ChOTO/HINIHBOTO PO3YMIHHSI CTAJIOTO TTPUPOAOKOPUCTYBAHHS
[10, c. 39].

Ha mpuramaHHe eKOCHCTEMHOMY MifX0ay 06AaraTOCTOPOHHE Ta IiJTiCHE CIIPUIi-
HATTSI TIPUPOAHUX 00’E€KTIB 3BEPTAIOTH YBAry I €KOJOTH-TIPAaBO3HABII, XapaKTePU3y-
10YM 11eil MiJIXiZl y KOHTEKCTI eKOJIOTIYHOro IIpaBa Ta 3aKOHOJABCTBA. SIK CTBEpIKYyE
M. L. BacumbeBa (M. 1. Vasil'eva), ekocucreManii mixis BUPAKAETHCS Y CIIPUTHSITTI
00’€KTIB TPABOBOTO PETYJIIOBAHHS SIK YACTUHU €MHOTO MPUPOJHOTO CEPEIOBUIIA, Y
SIKOMY JIIOTh IIPUPO/IHI B3aEMO3B’SI3KH, 110 3a0€31e4yI0Th YMOBH KUTTEMAISIIIBHOCTI
JIOJIMHU 1 TOMY MiISATAaIoTh 060B’I3KOBOMY BpPaxyBaHHIO 1pu (HOPMYTIOBAHHI 3aKO0-
HomaBunx Bumor [11]. Taki morssiam nominsse M. M. Bpunuyk (M. M. Brinchuk),
Ha IIePEeKOHAHHS SIKOro 3HAaYeHHs €KOCUCTEeMHOIO IiJIXOAY B €KOJOTIYHOMY IpaBi
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Ma€ 00’€KTUBHMIT XapakTep, 0OyMOBJIEHMWIT (DYHKI[IOHYBAHHSAM KUBUX 1 HEKUBUX
€JIEMEHTIB B €KOJIOTIYHIN cUCTeMi, y IPUPOJII B IIJIOMY SIK €MHOTO 11i0r0. B eko-
JIOTIYHOMY 3aKOHO/IaBCTBI Ta IpaBi Lel MiIXiJl peasi3y€eTbes MIISXOM OTOJIONIEHHS
eKOCHUCTEM CaMOCTIHUM 00’€KTOM €KOJIOTTYHUX BiJHOCHH, SIKi PEryJIOI0ThCs HOP-
MaM# i€l raaysi, Ta 3a JOTIOMOTOI0 BiIOOPasKEHHSI €KOCUCTEMHIX BUMOT TIPH PEry-
JIIOBAHHI BI/[HOCHH I[0JI0 BUKOPUCTAHHS 1 OXOPOHU OKPEeMUX IIPUPOIHUX PECYPCiB y
IIPUPOIOPECYPCHOMY 3aKOHO/IABCTBI. B OCTaHHbOMY BUNIAJIKY €KOCUCTEMHUM TTi/Xi/
peamni3y€eThest SIK O/IMH 13 HallBaKJIMUBINIMX TPUHIIUIIIB €KOJIOTIYHOTO TipaBa [12].

[Tutanuss po3yMiHHS CYTHOCTI Ta 3MIiCTY NMPUHIUILY €KOCUCTEMHOTO MiJIXOy
BUCBITIIOIOThCA 1 B iHmux mnparsgx M. M. Bpunuyka (M. M. Brinchuk), sokpema y
1ioro MoHorpadii, TpUCBSIYEHIN MTPUHIIMIIAM €KOJIOTIYHOIO 1TpaBa. YUeHU TTHIIe, 1110
reHe3uC 1 BaKJIUBICTh MPUHIUITY €KOCUCTEMHOTO X0/ /IJIsi €KOJIOTIYHOTO TIpaBa
Ta MPAKTUKKM TPUPOJOKOPUCTYBAHHS I OXOPOHU MPHUPOAN 3YMOBJIEHI 00’ €KTUBHUM
B3aEMO3B’SI3KOM 1 B3aEMO3AJIEKHICTIO TIPOIIECIB, SIKi BiIOYBAIOTHCS B IPUPOIL: 3MiHa
B CTaHi OJHOrO ejeMeHTa, 00’€KTa IPUPOAN HEMHUHYyYe CIPUYMHUTH 3MiHY 1HIIOTO
o0’ekra i BCiel mpupoan. Y YMHHOMY 3aKOHOAABCTBI IEll MPUHIIUIT PEaTi3y€eThCs
yepes 3/[IHCHEHHS IHTETPOBAHOTO Ta AU(EPEHTIIHOBAHOTO Mi/IXO/IB /10 PETyTIOBAHHS
eKOJIOTTYHMX BIJHOCHH, 10 BiZOYBAEThCS IIEPEBAKHO 3a JAOIIOMOIOI0 BCTAHOBJIEHHS
BUMOT 3 OXOPOHW IHIUX MPUPOAHUX 0O’EKTIB Ta HABKOJHUIIHBOTO CEPEIOBUIINA B
Ipolieci 3eMJIEKOPUCTYBaHHS, JTICOKOPUCTYBAHHS, HA[POKOPUCTYBaHHS, BOZIOKOPHC-
TYBaHHsI, KOPUCTYBaHH iHIMMHU nipupoanumu OararctBamMu. CyTh IIbOTO MPUHITHITY
BUPaKeHAa B HENOMYIEeHHI HaHEeCEHHS NIKOAU HaBKOJHWITHBOMY CEPEIOBUIILY TTPH
KOPHUCTYBaHHI 3eMJIeI0 Ta IHITUMU IPUPOJIHUMU pecypcaMu, a iIHCTPyMeHTaMu HoTo
peasizartiii € eKoJioTigHe HOPMYBaHHS, TIJIAHYBaHHS, OI[iHKA BIJIMBY 3allJIaHOBAHOI
JIiSJIBHOCTI Ha HABKOJIMIIHE CepejloBUIIe, eKOJIOriYHa eKCIepTU3a, JilleH3yBaHH
OXOPOHM HaBKOJIMIIHBOTO Cepe/loBUIIA i TPUPOJIOKOPUCTYBaHHS, MOHITOPUHT. Iliz-
CYMOBYIOUM CBOI MipKyBaHHS, (axiBelb 3ayBaKye€, MO MPUHIIAT €KOCUCTEMHOTO
MIIXO/y TIOKK He OTPHMAaB HAJIEKHOTO HOPMATHBHOTO PEryJIIOBaHHST Ta 3abe3redeHHs],
Mo-TiepIie, OCKIJIbKM B PO3BUTKY €KOJIOTIYHOTO TIpaBa JI0 OCTAHHBOTO Yacy MaHyBaB
rayry3eBUI ITi/IXi/ 10 TIPABOBOTO PeTyII0OBaHHS OXOPOHW Ta BUKOPUCTAHHS OKPEMUX
IIPUPOJIHUX PECYPCiB — 3eMeJib, HAJIP, BOJ, JIICIB TOIIO, Y paMKaX sIKOT'O HEJOOI[IHIO-
BAJINCH Ta He BPAXOBYBAJINCHh YMHHUKHN B3a€EMO3B SI3KY SIBUIIL i TIPOIECIB Y MPUPOJIL
sk iHTerpoBaHoMy 00’ekti. ITo-apyre, HU3bKa eHEKTUBHICTH IHOTO TPUHIHITY Oe3-
MocepeIHbO OB’ sI3aHa 3 HU3BKOIO e(PEeKTUBHICTIO CaMOTO €KOJIOTIYHOTO TipaBa [13,
c. 48—49, 50, 51, 52].

Cepest yKpaiHCbKUX HAYKOBIIIB CXOXKOI MO3UIIIT HA JOCHIIKYBAaHUN TTPUHITUIT
norpumyetbest H. P. MamumieBa (N. R. Malysheva), ska 3asznauae, mo npuHmun
€KOCUCTEMHOTO TIXOMY /10 TIPUPOAN SK IO ILTICHOTO OpPraHi3My, He3amoIiTHHS B
Ipolieci BUKOPUCTAHHS OJIHOTO IPUPOIHOIO pecypcy HIKOAU iHIIMM Ma€e OCHOBO-
MOJIOKHE 3HAYEHHS SK [l TpaBa MPUPOJOKOPUCTYBAHHS, TaK i JJIs1 €KOJOTIYHOTO
npasa B 11iziomy. IlosiBa BKazaHOTO NMPUHIMITY B 1IPaBi MOB’S3aHa 3 YCBIIOMJIEHHIM
B3AEMO3B’I3KY IIPUPOIHUX ITPOIIECiB 1 SABUII, iX BIUIMBY Ha 3arajIbHUI CTaH €KOCHUC-
TeM. EkoJioriuHe 1npaBo YKpainu, IPOJOBKYE JIYMKY BU€HA, IOCJiJJOBHO BTLIIOE 11ei
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IPUHIAIL Y TIPOLECi IPUPOLOKOPUCTYBaHHS, a 6a3ucHi foro 3acaau OyJI0 3aK/IaJeHO
3akonoMm Ykpainu «IIpo oXxopoHy HaBKOJMIITHHOTO MMPUPOIHOTO CEPEIOBUTIIAY, aJlKe
y ¢T. 5 3aKOHY HABKOJIUIIHE TIPUPOJIHE CEPEOBUINE POITJISIAETHCS SIK CYKYIHICTh
MIPUPOJIHUX TA MPUPOTHO-COIIATIBHUX YMOB 1 T1potieciB. /lo 11bOr0 B 3aKOHO/IaBCTBI
JIOMIHYBaB MIPUPOJIOPECYPCHUN TIPUHITUT ANDEPEHITIHOBAHOTO PETYJIIOBAHHS 3eMeTh-
HUX, BOJIHUX, JIICOBUX, TIPHUYNX, aTMOC(HEPOOXOPOHHUX Ta THITUX BiTHOCUH, TOJ SIK
OCTaHHE JICCSATUJIITTS y MPaBi MPUPOJOKOPUCTYBAHHS TIO3HAYEHE TIOEHAHHSM Tpa-
JUTIHHOTO AUMEPEHTTIHOBAHOTO ITi/IXO/Y 10 PETYJIIOBAHHS TTPUPOIOKOPUCTYBAHHS 3
iHTErpoOBaHUM, KOMIJIEKCHUM ITiZIX0/IOM /10 HbOTO [14, c. 126—127; 15, c. 93].

A 3 MeTO10 iocTpallii MpakKTUYHOI peastizallii eKOCUCTEMHOTO TiXOMY JAOCiI-
HUIS HATOJIONIYE, 110 HAWOIIbII MOC/IiIOBHE BTIJICHHS BiH 3HAXOIUTh Y PO3BUTKY
IHCTUTYTY €KOJIOTIYHOI eKCIepTU3H, B Pe3yJIbTaTi IKOi KOMILJIEKCHIH OIIHII Ta MPo-
THO3YBAaHHIO MiIJIAETHCS 3allJlaHOBaHA TOCTIOAPChKa U 1HINA MiSATbHICTD 3 OTJISLY
il MOKJIMBOTO BIJIMBY He Ha SKUNCh OKPEMO B3SATUN MPUPOAHUN pecypc, a Ha
HaBKOJIUIITHE TIPUPOJIHE CEPEIOBUIIE B IIJIOMY, & TAKOXK B YIOCKOHAJIEHHI KPUTEPIiB
HOTO JKOCTI, /ie TOUNHAETHCS MMOCTYIIOBUH TepeXifl Bi/l AudepeHIiiioBaHuX 10 KOMII-
JIEKCHUX KPUTEPIiB, eBHUX 1HEKCIB SKOCTI cepenoBuilia. Ha 11boMy K TPUHITUII,
HepeKoHaHa BueHa, 6a3yBajoch i pepOpMyBaHHS OPraHiB yIIPaBJIiHHS IPUPOJOKO-
PUCTYBAHHSIM Ta OXOPOHOIO JIOBKIJIJIS, TIOB’sI3aHe i3 30Cepe/KeHHSM YIIPABIiHCHKUX,
y TOMY YNCJi KOHTPOJBbHUX (DYHKIIIH, y il cdepi B pyKax €AMHOTO OPTaHy, SIKUM €
BifnosigHe MinictepctBo [14, c. 127; 15, ¢. 95-96].

[Toxi6Hi obrpynTyBatHs mpoctexkyiothest y 1. I Kapakamra (1. I. Karakash), Ha
JIYMKY 9KOTO €KOCUCTEMHUI TiIXi/l 10 PeryJiloBaHHSA MPUPOJOKOPUCTYBAHHS I 0XO-
POHM JOBKIJUIS HAPIBHI 3 IHIIUMY TIPUHIUIIAMU HAJIEKUTh 10 HANHOLIBII BasKINBUX
MPUHIUIIB TPUPOIOKOPUCTYBAHHS i 00'€KTUBHO BU3HAYAETHCSI B3AEMOIIOB sI3aHi-
CTIO TIPUPOJIHUX TIPOIECIB i B3AEMO3YMOBJICHICTIO SIBUIII, 110 BUHUKAIOTh Y TIPUPOJI-
HOMY CepeIOBUIIi. 3arajbHOBIZIOMO, MUIlle BYCHUH, 1[0 TTPU BUKOPUCTAHHI OJIHUX
MPUPOAHUX 06’E€KTIB, HATIPUKJIAA, 3eMEIbHUX YTilb, MOKE MaTH MicCIle MIKiJJIUBUI
BILUIUB Ha BOJHI pecypcu, POCIMHHUN i TBADUHHUIL CBIT Ta iHIMN 00’€KTH TPUPOIH.
[IpuHIUIT €KOCUCTEMHOTO TiJXOAY /10 NPABOBOTO PETyJIOBaHHSI ITPUPOIOKOPUCTY-
BaHHSI BUILJIMBAE 3 BUMOT 3aKOHO/IABCTBA 1TPO OXOPOHY HABKOJMUNIHLOTO MPUPOHOTO
cepeloBUINA, a MOTr0 3MICT CKJIAJIAI0Th PABOBI BUMOTH TIPO MTONEPE/IKEHHST Ta 3a110-
GiraHHs 3aMO/IiSTHHS KO B MPOIECi BUKOPUCTAHHSI OJHUX TIPUPOIHUX PECYPCiB
iHIIUM TPUPOAHUM 00'€KTaM i HABKOJIMITHBOMY HPUPOAHOMY cepenoBuiy. Hayko-
Bellb 3ayBaKYE, 1110 €KOCUCTEMHMIA TPUHITUIT IPUPOAOKOPUCTYBAHHS BiIOMBAECTHCS Y
3MicTi paB Ta 060B’SI3KiB, TOKJIAIEHUX 3aKOHOIABCTBOM Ha MTPUPOJIOKOPUCTYBAYIB,
i ZI7IST TiATBEP/KEHHS 1TbOTO TBEP/IKEHHS HABOAWTH TOJOKeHHS 4. 2 cT. 24 Komekcy
Ykpainu 1po Hajpa, sika MOKJIaa€ Ha HaJPOKOPUCTYBadiB 0O0B’'SI30K MPUBOAUTH
3eMeJIbHI JIIJITHKY, TIOPYIIIeHi T/l 4ac KOPUCTYBaHHS HaJpaMu, B CTaH, MPUAATHUN
JUISE TIOJIAJIBIIIOTO iX BUKOPUCTAHHS Y CyCHiJbHOMY BUpoOHUIITBI. KpiM 11b0r0, Haro-
JIONLYE BiH, el IPUHIUI MiCTUTh ¥ c00i IIOBHOBasKEHHSI OPraHiB AepsKaBHOI BJagu
Ta MICIIEBOTO CaMOBPSAYBaHHS, a TAKOK KOMITETEHI[IIO CIIeIiaTbHO YITOBHOBAKEHUX
OpTaHiB YIPaBIiHHA B rajy3i OXOPOHU HABKOJMIIIHBOTO MPUPOHOTO CEPEIOBUTIA TA
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BUKOPUCTAHHS NIPUPOJHKUX pecypciB, 60 Ha HUX MOKJIajeHi (pyHKIHT 31 3ailiCHEHHS
JIepKaBHOTO KOHTPOJTIO 32 BUKOPUCTAHHIM Ta OXOPOHOIO 3eMeJTh, HAJIP, TOBEPXHEBIX
i Ma3eMHUX BOJI, aTMOC(hEPHOTO TIOBITPS, JICIB Ta iHIIOI POCTMHHOCTI, TBAPUHHOTO
CBIiTYy, MOPCBKOTO CEPEIOBUIIA Ta MPUPOHUX PECYPCIB TEPUTOPIATbHUX BOJ, KOHTH-
HEHTAJIBHOTO MIeTb(Y, BUKITIOUHOI (MOPCHKOI) €KOHOMIYHOI 30HU, 32 IOTPUMAHHIM
3aX0[iB 6i0JIOriYHOI Ta reHeTUYHOI Oe3IeKN Ta A0AEP:KaHHIM HOPM €KOJIOTiuHO]
6esneku [16, c. 150—151, 156—157].

3 TO3WIIi1 TPUHITATIB TTpaBa TPUPOAOKOPUCTYBAHHS, SIKi € OPTAaHIYHOIO YaCTU-
HOTO TIPUHIIAIIIB €KOJIOTIYHOTO TIPaBa, Ha 3a3HAYeHWI TIPUHITUT 3BEPHYB CBOIO yBary
O. I. KorenpoB (O. H. Kotenov). 3a i#ioro cioBaMu, IPUHIIUT €KOCHUCTEMHOTO
MiIXO/TY 10 TIPUPO/IH SIK JI0 IJIICHOTO OPTaHi3My TIOJISITAE B TOMY, 100 PO3TJISIaTH
BUKOPUCTAHHSI OKPEMOTO TTPUPOHOTO PECypcy B KOHTEKCTi HOTO B3a€EMO3B’SI3KY 3
IHIMMHA eJIeMeHTaMH HaBKOJIUTIITHBOTO MTPUPOTHOTO CEPeIOBUINE, & 3MiCT I[bOTO TIPUH-
IUITy CTAHOBJISATH MPABOBI BUMOTH TIPO 3aro0iraHHsT 3alO[iTHHIO MIKOAN B TIPOIECi
BUKOPUCTAHHS OJHUX MPUPOIHUX PECYPCIB IHIIUM MPUPOAHUM 00'€EKTaM i HaBKO-
JINITHBOMY IIPUPOIHOMY cepe/ioBuIlty. /lo TOTo K 1ieii MPUHIUIT MOXKe PO3IJISAATUCS
SK TIPUHITUIT €KOJIOTIYHOTO yrpasJinss [17, c. 76].

[Ipo BaxIMBICTH IOCHTIIZKYBAHOTO TPUHIMILY Y c(epi TPaBOBOTO PeTyJTIOBAHHS
exostorivanx BigHocuH ykasye it A. K. CokosoBa (A. K. Sokolova), sika B pamkax
(mopucTraHOTO MpaBa SK TiATaTy3i TpaBa eKOJIOTIYHOTO cepejl TPUHITAIIB iIHCTUTYTY
KOPUCTYBaHHsSI 00’€KTaMK POCIIMHHOTO CBITY HAa3WBA€ €KOCUCTEMHICTH (10 3yMOB-
JIEHO TIPUPOJHUMHU BJIACTUBOCTSIMU POCTUHHOTO cBiTY) [18, c. 7]. Iliznimnte 1110 izeto
possunysa E. €. Tyaina (E. Ye. Tulina), nporosiocuBimg npuHIIAII €KOCUCTEMHOTO
MiIXOy MiAIPYHTAM JUJIsS (POpMYBaHHS iHIIUX TPUHIIAIIB iHCTUTYTY TpaBa BUKO-
PUCTaHHS POCJMHHOTO CBITY, KU BU3HAYAE iX CIIPAMOBaHICTD i 3micT. Ha mifcTtasi
€KOCHCTEMHOTO TTiIXO/TY, TepeKOHaHa BOHA, (hOPMYIOTHCS Bi/IIOBIZIHI HOPMU, 3/1iICHIO-
€TBCS TIPOTIEC ITPABOBOTO PETYJIIOBAHHS y 3a3HaueHil cepi. Came ToMy 1€l TTPUHITUTT
€ TIPOBIJIHUM B IHCTUTYTI IpaBa BUKOPUCTAHHS POCJIUHHOTO cBiTy [19, c. 46].

AK ouH 3 OCHOBOTOMOKHUX MPUHITUITIB BUKOPUCTAHHS TTPUPOJHUX PECYPCiB
Ha cyyacHoMYy etari xapakrtepusye teil npuniun M. A. [leiinera (M. A. Deineha).
YdeHa CTBEPIKYE, IO HOPMATUBHUI 3MIiCT I[bOTO TIPUHIIUAITY MTOJISTAE Y TOMY, 100
pU IPUAHATTI OY/Ib-sIKUX PIllleHb M0/I0 BUKOPUCTAHHST TPUPOIHUX PECYPCIB HEOO-
XiZIHO KepyBaTHUCs BUMOTAMM, 3aCHOBAHMMHU Ha IOIEPe/)KeHHI Ta HeJONyIleHHi
3aIO/iSIHHS IIKOJAM 1HITUM IIPUPOJHUM pecypcaM i HaBKOJIUIIHBOMY ITPUPOIHOMY
cepenosuiy 3arasom [20, c. 134].

CamocTifiHiCTh i HOBU3HY TPUHIIAITY €KOCUCTEMHOTO TAXOMY MiIKPECTIOE i
E. B. ITosusik (E. V. Pozniak), BikuBatoun jiist fioro mo3HaY€HHs CJIOBOCTIOIYI€HHST
IIPUHIIUATT €KOCUCTEMHOCTI», JIe T/l OCTAaHHBOIO PO3yMi€ 0O’EKTUBHY YMOBY iCHY-
BaHHST BCIX TPUPOAHUX 06’€KTIB, iX B3a€MO3B'SI3KY Mixk c00010, B TIEpINy Yepry, B
paMKax MPUPOJIHUX Ta TPUPOTHO-aHTPONOTeHHNX cucTeM. Bona 3a3nayvae, 1110 nopsij
13 TpaAUITITHUMY TIPUHIIUTIAMHU B €KOJIOTIYHOMY TIpaBi, TAKUMU SK pallioHaIbHEe BUKO-
PUCTAaHHS 1 BIATBOPEHHS IPUPOIHUX PECYPCiB, 3a0e3MeueH st eKOJIOTIUHOT Ge3reKn
MPUPOOKOPUCTYBAHHSA Ta OXOPOHU HABKOJMIITHBOTO MTPUPOHOTO CEPEOBUINA, € I

ISSN 2414-990X. Problems of legality. 2020. Issue 149 99



EKOJIOIYHE ITPABO. ATPAPHE NMPABO

GiJIBIIT HOBI, /10 SIKUX MOKHA BITHECTU W MPUHIIUIT €KOCKCTEMHOCTI. 3 ypaxyBaHHSIM
TICHOTO B32aEMO3B’SI3KYy €KOJIOTIYHOTO TpaBa i €KOoJIOoTii, BUXO/AIYN 3 OCHOBHUX /el
KOHIIEIIIiT CTAJIOr0 PO3BUTKY, 1 3BAKArOUM HA Te, 10 HA 3aca/laX PUHITUIIIB OI[iHIOIOThH
piBeHb i e(heKTUBHICTH peastizallil mpaBa, HOTO T3HAIOTH i MOJIIIITYIOTh, BYCHA BBAKAE
3a JIOTiJIbHE 3aKPIMUTHU MPUHITUIT €KOCUCTEMHOCTI y cT. 3 3akoHy Ykpainu «IIpo
OXOPOHY HaBKOJIMIITHBOTO TPUPOTHOTO CePeIOBUINAY, SIKA MICTUTD MepeJiik OCHOBHUX
[IPUHITUITIIB TaKOI OXOPOHM, Ta IIPOIOHYE JOMOBHUTU HU3KY JIsKepeJl eKOJOITYHOro
mpaBa CTATTSIMU MPO MPUHITAIIN Y BiATIOBIMHUX chepax TPABOBOTO PETYJIIOBAHHS 3
ypaxyBaHHAM NPUHIUITY eKocucTteMHocTi [21, c. 39-41].

Ha nomisbHOCTI 3aKOHO/1aBUOTO 3aKPillJIeHHST IIPUHITUITY €KOCHCTEMHOTO ITiJ[-
XO/Y, STKUM KOPEJIOEThC 3 IHTETPOBAHUM i JAudePeHIinoBaHUM TiIXOJaMU /10
peryjioBaHHd eKOJIOTIYHUX BiJIHOCUH Ta BPaXOBYE 3aKOHU IPUPOJIU, HATOJATAE i
I. B. AuicimoBa (A. V. Anisimova). 3a ii mepekoHaHHSM, Ieil IPUHIKII 0Tpedye
OKPEMOT0O HAayKOBOTO JOCTI/JKEHHs, ajle Oro BpaxyBaHHS rependavae PO3TJisy
00’eKTa SIK CKJIaJIHOTO, 6AaraTOrpaHHOTO Ta PI3HOSIKICHOTO SIBUIIA, IO CKJIAAETHCS 3
€JIeMEeHTiB/KOMIIOHEHTIB, IIPUPOJHUX KOMILJIEKCIB, €EKOCUCTEM, 3B'SI3KU MiXK SKUMU
YTBOPIOIOTh BiJIHOCHO HE3MIHHY CTPYKTYpY Ta 3a0e3ledyioTh il IiIiCHICTh. YueHa
3ayBa)KY€, 10 YCKJIATHIOIOTH 3aCTOCYBAaHHS I[bOTO TPUHIIMITY YMHHUKH, TIOB’g3aHi
3 BUSIBJICHHSIM B3a€MOJIii SIBUII 1 POIIECIB ¥ JOBKULI SIK B iHTErpoBaHOMY 00’ €KTi
MIPABOBOTO PETrYJIIOBAHHS, TTOPECYPCHUH (Tamy3eBUiA) Mi/Xi/1 00 OXOPOHU 1 BUKO-
PUCTaHHS 3eMeJib, BOJI, HAJIP TOIIO, @ TAKOXK BiZICYTHICTh CUHXPOHI3aIlii BiATIOBIIHUX
[IPAaBOBUX PEKMMiIB BUKOPUCTAHHSA I OXOPOHU IPUPOJIHUX PECYPCIB i KOMILIEKCIB.
A ToMYy, T/ICYMOBYE JIOCJTIIHUI, 3 OISy HA TOJIOKEHHS CT. 3 3aKOHY YKpaiHu
«IIpo oxopoHy HaBKOJUIIHLOTO MPUPOJHOTO CEPe0BUTIIAY TIPU TOAAIBIINH KOU-
dikarrii ekosioriunoro 3akonosaBcTBa (cTBoperHi Ekosoriunoro kojiekcy YKpainm)
3 ypaxyBaHHSM JIOKTPUHATIBHUX MTPUPOIHO-TIPABOBUX TTiIXO/IB OPETHO OyIe 3aKpi-
nuTu cTaTTio «[IprHIKMIKM eKoJIOTiYHOrO 3aKOHOABCTBA», cepell IKUX YHOPMYBAaTH
NPUHINTT 3a0€31eYeHHsT €eKOCUCTEMHOTO MiIXO/y pu 3abe3redeHHi i peryroBanHi
€KOJIOTIYHMX TIpaBoBigHOCHH [22, c. 231, 232, 238-239].

OTke, Ha TiCTAaBI HABEIEHNX apPTYMEHTIB MOKHA 3POOUTH TIPUTYIIEHHS, 10 B
Cy4acHiil eKOJIOTO-TIPABOBIH JOKTPUHI TPUHIIUATI €EKOCUCTEMHOTO TiIXO/Ty BU3HAETHCS
CaMOCTITHUM TIPUHITUIIOM €KOJIOTIYHOTO TIpaBa, SIKMil HailbiIbiile PO3KPUBAETHCS B
MesKax Horo iHCTUTYTY — IpaBa IPUPOJOKOPUCTYBAHHS. /[esgK0I0 MipoIo y3ro/isKeHUM
cepe/l HAyKOBILIB € 1 PO3YMiHHS 3MICTY 11bOTO TIPUHIIUILY, IO ITPOSIBJISETHCS B ypaxy-
BaHHI B3aEMO3B’S3KIB y MPUPO/Ii Ta HE3AMOiTHHI Y TIPOIleci BAKOPUCTAHHS OJTHOTO
IIPUPOJIHOTO Pecypcy MIKOJW iHIIUM pecypcaM Ta HaBKOJUIIHLOMY HPUPOJIHOMY
CepeloBUIILY B I1JIOMY.

Pa3zom i3 TUM IPYHTOBHININI aHAJI3 TO3UINH YUYEHUX IOJ0 TMPAKTUYHOI pea-
Jli3aitii TPUHIUIY €KOCUCTEMHOTO TiIXO/Y CBIZIUUTH TIPO /IeIKy HEBU3HAYEHICTh Y
I[bOMY ITUTAHHI, aJyKe BYEHUMH TIPOMOHYIOThCS PidHi OOIPYHTYBaHHSI TaKoi peari-
3alii 3a I0MOMOTOI0 OKpeMuX (DYHKITI €KOJOTIYHOTO yIIPaBJiHHS, PO IO 3a3Ha-
vaiorb M. M. Bpunuyk (M. M. Brinchuk) i H. P. Masmmesa (N. R. Malysheva),
abo CTPYKTYpU Ta KOMITETEHI[il OpraHiB TaKOTO YIIPaBJIiHHS, TTOBHOBaKEHD OPTaHiB
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JlepsKaBHOI BJIAJIN 1 MICIIEBOTO CaMOBPSAAYBaHH, HA YOMY 30CEPE/IXKYIOTh CBOIO yBary
H. P. Mammmesa (N. R. Malysheva) Ta I. I. Kapakam (I. I. Karakash). Pisnomamir-
HUMU € TIOTJIAIM HAYKOBIIIB MO0 3aKOHOAABYOTO BUPAKEHHS IHOTO TPUHIIHITY.
H. P. Manumesa (N. R. Malysheva), npumipom, criocrepirae iforo mocryrmose BTi-
JIEHHS1 y TIpoleci NMPUPOJOKOPUCTYBAHHS, IIPOTe He HABOJAUTH KOHKPETHUX 3aKO-
HozmaBunx HopM. Tomi six 1. 1. Kapaxamr (I. 1. Karakash) suaxomurs 1ieii mpusimn
6e3mocepeIHbO cepell 3aKOHOAAaBYMX TIpaB i 0O0B’A3KIB MPUPOJOKOPUCTYBAYIB Ta
TTOCUTAETHCS Ha BIZIMOBIIHI CTATTi MOPECYPCOBOTO 3aKOHOAaBCTBA. Hemae y mpoctis-
HUKIB €IMHOI MMO3UIIil 1 NIO/I0 3aKPillJIeHHSI MPUHITUITY €KOCUCTEMHOIO TiIXOy B
MPOBIZITHOMY HOPMATUBHO-TIPABOBOMY aKTi €KOJIOTIUHOI CHIPSIMOBAHOCTI — 3aKoHi
Vipainu «I1po 0XopoHy HaBKOJIMITHBOTO TIPUPOIHOTO CepeoBHIay, 60, HAPUKIIAI,
H. P. Masumesa (N. R. Malysheva) BBaskae, 1o 11eit 3akoH 3ak/aB 6a3ucHi 3acaju
IIbOTO TIPUHIIAITY BK€ B CAMOMY BU3HAUYE€HHI HABKOJHUITHBOTO TTPUPOIHOTO Cepejio-
Buta, y Toil yac sk E. B. [Tosusk (E. V. Pozniak) nasuBae 1eil puHITMIT HOBUM
BI/IHOCHO TPAJIUITITHUX MPUHIIUIIIB €KOJIOTIYHOTO MPaBa i MPOTIOHYE 3aKPITUTH MOTO
B 3aKoHi cepejl OCHOBHUX IPUHIINIIIB OXOPOHU JIOBKIJLIS.

Opnak HaGaraTo GijIblie UCKYCiil BUKJIMKAIOTh TOIJISAM BYUCHUX MIOA0 CIIBBij-
HOTIIEHHS TIPUHITAIY €KOCUCTEMHOTO T/IXO0/Y 3 iHIIMMHU TPUHITUIIAMHU €KOJIOTIYHOTO
npasa, TUM Oijblile, 1[0 caMi K HAYKOBI[i, BiZICTOIOIOUM CAMOCTIMHICTh HPUHIIAITY
€KOCUCTEMHOTO TTiIXOTY, OJHOYACHO BUCJIOBIIOIOTH TTPOTUJIEKHI TYMKH.

Tak, H. P. MasmmmeBa (N. R. Malysheva), Busnauatoun ekocucteMHUN Tiaxiz
CaMOCTIHUM TIPUHITATIOM €KOJIOTIYHOTO TPaBa, SIKUH MOCiZIOBHO BIIPOBA/IXKYETHCS
B HbOMY, HacamIiepe/i y Ipolieci peryroBaHHs IPUPOJOKOPUCTYBAHHS, Y TOM JKe yac
BBaKa€ eKOCUCTEMHU Ti/IXif OJIHIE€I0 3 O3HAK PAITIOHATBHOTO TTPUPOOKOPUCTYBAHHS
HapiBHI 3 TAKUMW O3HAKaMH, 5K IIHOBUN XapaKTep, CTAMICTh i KOMILIEKCHICTh. BoHa
HATOJIONIYE, MO PaiOHATBLHOCTI TPUPOIOKOPUCTYBAHHS HEMOKJINBO IOCSTTH (€3
€KOCUCTEMHOTO TIIXOY /10 TPUPO/IN SIK JI0 IIJTICHOTO OpraHi3Mmy, Jie BCi MPUPOHi
IIPOIleCH Ta sIBUINA B3AEMOIIOB’SI3aHi 1 KOXKHUI 3 HUX YUHUTD BIUIMB Ha 3arajJbHU
cTaH ekocucrteM. ToMy KOHCTaHTaMU y palliOHaJbHOMY NPUPOJOKOPUCTYBAHHI €
CIIPSIMOBAHICTh Ha 3a0€3MeYeHHs CTAJI0r0, €KOHOMIUHO-EKOJI0ITYHO-COoLiaabHO 306a-
JIAHCOBAHOTO PO3BUTKY, MOTO 3/[IICHEHHST 3 IOTPUMAHHAM €KOCUCTEMHOTO TiIXOY, 32
MOJKJIMBOCTI — KOMILJIEKCHO, BI/ITIOBIZTHO /10 TJIbOBOTO TIpU3HavYeHHs [23, c. 628, 662].

Cxosxy nozuttito Bucsonmioe i H. I. Hecreposa (N. 1. Nesterova), aka pocmianmia
IIPUHIUI PallioHATBHOTO BUKOPUCTAHHS IIPUPOITHUX PECYPCIB B €KOJIOTIUHOMY ITpaBi
VYipaiuu. 3a ii ciioBamMu, cydacHa eKOJIOTO-ITPaBOBa JlyMKa Iie He BUPOOUIIA €[HOTO
PO3YMIHHS MICIII €KOCUCTEMHOI'O TIIX0/Iy B €KOJIOTiYHOMY IIpaBi, 60 BiH MOKe PO3-
TJISIIATACH 1 IK XapaKTePUCTUKA TTPUHITUITY PAIiOHATbHOTO BUKOPUCTAHHS TTPUPOJI-
HUX PECypciB, i K CAMOCTIMHUN TTPUHIAT €KOoJIoTiuHOro npasa. Ha nepekoHaHHS
BUYEHOI, BIIIIOBi/Ib Ha Ile MUTAHHA MOXKHA OTPUMATH JIKIIE MicJs I'PYHTOBHOTO Ta
KOMIIJIEKCHOTO HAYKOBOTO JIOCTI/KEHHSI €KOCUCTEMHOTO T/IXO/Ty B aCIIeKTi ITPAaBOBOTO
peryJiloBaHHS €KOJOTIYHUX BiJIHOCUH, a TOMY BOHA ITPUITYCKAE, 1[0 €KOCUCTEMHUI
i/IXi/l € OCHOBOIO MPUHIMILY PalliOHATbHOTO BUKOPUCTAHHS NPUPOJHUX PeCypCiB
[24, c. 91-92].
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Pasom i3 tum BceGiunmii anania mipkysaub H. I. Hecteposoi (N. 1. Nesterova)
JNOBOJIMTH BiZAIMiHHICTH 1i mo3unii Bix Ti€i, gy Biacrowoe H. P. Maauinesa
(N. R. Malysheva). Bucsitimooun MizKHapOIHO-TIPAaBOBI Ta €BPOIENCHKO-TTPABOBI
TeH/IEHIIii PO3BUTKY MPUHIIUAITY PAIliOHAJbHOTO BUKOPUCTAHHS TIPUPOJHUX PECYPCiB
B €KOJIOTIYHOMY TTpaBi YKpaiHW, JIOCTITHUATIS TTHIIIE, IO TOAAIBIINH PO3BUTOK I[bOTO
MIPUHIIATLY TTOB’SI3aHUI 3 HOTO PO3YMIHHSM 1 BTIJIEHHSIM B aCMEKTi KOHIIEMIIiT CTAJIOT0
PO3BUTKY Ta Ii si/ipa — €KOCUCTEMHOTO X0y, 1[0 € CTPATETi€I0 KOMILJIEKCHOTO
VIIPaBJIiHHS pecypcamu, sika 3abesredye ix 36epeskeHHst Ta cTajie BUKOPUCTaHHS Ha
cripaBe/IMBil OCHOBI. [HaKIIe KaxKyuu, Taki XapaKTePUCTUKU, STK CTATICTh 1 KOMII-
JIEKCHICTb BUKOPUCTAHHS IPUPOHUX PECYPCiB, BUCTYIATUMYTh OCHOBOIO PO3YMiHHS
MPUHITUITY 1X paIlioHaTbHOTO BUKOpHCTaHHS [24, ¢. 89-90; 25, c. 15]. Tox, Ha Bigminy
Bix H. P. Masmmmesoi (N. R. Malysheva), sika BusHauae 1iiboBuii xapakrep, €Ko-
CUCTEMHWH Mi/IXiJl, CTATICTh 1 KOMIJIEKCHICTh OKPEMUMM O3HAKAMU PaIliOHAJTHHOTO
npupozaokopuctyBanHug, H. I. HecrepoBa (N. I. Nesterova) oroToskHIOE eKocucTeM-
HUU X1/ 13 KOMIIJIEKCHUM 1 CTaTuM BUKOPUCTAHHAM TTPUPOHUX PECYPCiB.

ITpo 3B’A30K €KOCHCTEMHOTO MiZIXOMY 1 KOMILJIEKCHOTO ITPUPOJOKOPUCTYBAHHS
nuie it M. M. Bpunayk (M. M. Brinchuk). Hespaskaiouun Ha Te, 1110, 3 0JIHOTO GOKY,
BiH MPOTOJIONTYE €KOCUCTEMHU Mi/IXij] OTHUM 3 OCHOBHUX MPUHITUTIIB €KOJOTIYHOTO
1paBa, 3 IHIION0 — 3ayBaXKye, 110 B €KOJIOITYHOMY IpaBi 1ed MiJXijl BTIMETbCS
MIJISIXOM PETYJII0OBAaHHS KOMILIEKCHOTO TIPUPOJOKOPUCTYBAHHS. YUEHUN TTiIKPECITIOE,
[0 eKOCHCTEMHMIA MTi/IXil 0COOJMBO 3PYYHO Ta BaKJIMBO PEATi30BYBATH B paMKax
KOMILJIEKCHOTO TIPUPOAOKOPUCTYBAHHS BITHOCHO IANPUEMCTB Ta iHIINUX 00'€KTiB,
K1 OJJTHOYACHO 3JIMCHIOITD JeKLIbKa BU/IB MIKIVIMBUX BIJIMBIB, Y TOMY YUCJi
BUKOPUCTOBYIOTH ITPUPO/IHi pecypcu [26, c. 4].

Exocuctemui mormagan Ha KOMIJIEKCHE TTPUPOJTOKOPUCTYBAHHS BUCJOBJIIOE 1
b. B. €Epodees (B. V. Erofeev). Bin naroJiorrye, 1o TPUHITUIT KOMILIEKCHOTO TijI-
XOJ/Iy B €KOJIOTOKOPUCTYBaHHI BUPA)KAETHCA B TOMY, 11O [P BUKOPUCTaHHI II€BHOTO
PUPOHOTO 06’EKTA CJIIJI BpAaXOBYBATH BCi HIOTO €KO3B’SI3KM 3 IHIIUMHE [TPUPOTHIUMHU
o6’eKTaM Ta 3 HABKOJIMIITHIM IPUPOJHUM CEPEIOBUIIEM Y IIIJIOMY. 3 OTJISIIY Ha 1€ Y
3MICTi KOKHOTO KOHKPETHOTO BU/Ly €KOJIOTOKOPUCTYBAaHHS MAIOTh MiCIle, SIK MPaBUJIO,
OCHOBHA ME€Ta €KOJIOTOKOPUCTYBAHHS 1 TOIYTHI 1M1, sIKi BUIIJIMBAIOTH 3 OCHOBHOI.
Hanpukiiaz, 3eMIeKoprucTyBad pa3oM 3 000B’sI3KaMU Ta TIpaBaMy 3 MIPUBO/LY IILJIHO-
BOT'0, PaIliOHAJIBHOTO Ta e(heKTUBHOIO BUKOPUCTAHHS 3€MEJIbHOI IIJITHKY HeMUHYYe
oTpuMye 0OOB’SI3KM i TIpaBa €KCIUIyaTyBaTH 3eMeJIbHY JUISHKY crocobamu, siKi He
HOPYIIYIOTh 30epesKeHicTh BOAHUX 00’€KTIB, 110 3HAXOMATHCS Ha Hiii, He MOPYIILY-
BaTH IpaBa i 3aKOHHI iHTepecu CyCiJIHIX MPUPOJOKOPUCTYBAUIB (JIiCOKOPUCTYBAYiB,
HaIPOKOPUCTYBaUiB). [IPUHITUIT KOMITJIEKCHOCTI €KOJIOTOKOPUCTYBAHHST 00YMOBJIEHUT
MPUPOTHUM PI3BHOMAHITTSAM OY/Ib-sIKOI €KOJIOTIYHOI CHCTEMH, a TOMY BIiJICTYII Bij
HBOTO IIPU3BOJIUTH /10 HEPalliOHATBHOTO Ta MAPHOTPATHOTO BUKOPUCTAHHS ITPUPO/I-
HUX GararcTB. BiCyTHICTh KOMIIJIEKCHOTO IIJXOAY B €KOJOTOKOPUCTYBAaHHI TSATHE
3a c000I0 MOLIKO/PKEHHSI KPUXKUX €KOJIOTIYHUX crcTeM, Y cepi il SKUX HeMHUHYyYe
ONMHSETHCS TPUPOAHUI 00’€KT, 1110 eKcIutyaryerbest [27, ¢. 115]. I xoua BueHwmii Bezie
MOBY TIPO IPUHIIUTT KOMIIJIEKCHOTO TIPUPOJAOKOPUCTYBAHHS, IK 6aunMO, BiH 3aCTOCO-
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BY€ (hopMyJTioBaHHS, SIKi B Cy4acHiNl €eKOJIOTO-TIPABOBIll JOKTPUHI BXKUBAIOTHCS JIJIS
XapaKTePUCTUKU caMe eKOCUCTEMHOTO TiXOTY.

B6auaerbes, 1110 eKocrcTeMHe BUSHAYEHHST IPUHITAITY TIPABOBOTO 3a0e31eueHHsT
KOMILJIEKCHOTO TIIXO/Ty /10 BUKOPUCTAHHS 1 BiZITBOPEHHS NMPUPOIHUX PECYPCIB Ta
OXOPOHU HaBKOJIMIIHLOI'O IIPUPOAHOro cepemoBuiia HaBoauTh i I. B. AnicimoBa
(A. V. Anisimova). Bona He BHOKPEeMJIIOE MTPUHIIATI €KOCHCTEMHOTO ITiJIXO/Y cepejl
IIPUHIIMIIIB €KOJIOTIYHOIO IPaBa, MpoTe I/l Yac XapaKTePUCTUKU IIPUHIIAILY KOMILJIEK-
CHOTO TIIXOY 3ayBaKYE, 10 1IeM TPUHITUTT BiIKPUBAE MOKJIMBOCTI BUKOPUCTOBYBATH
B €IHOCTI SIK OCHOBHI TIPUPO/IHI 00’€KTH, TaK i CYMPOBIIHI TPUPOIHI KOMIIOHEHTH.
Y 3akoHax Tpo BIAMOBI/IHI TPUPOJIHI PecypcH, TiKPECTIOE TOCHIIHUIA, BUMOTH
KOMIIJIEKCHOTO TiIX0My KOHKPETU3YIOThCS 3 YPaxXyBaHHIM OCOOJIMBOCTEN KOMKHOTO
npupoaHoro 06’ekta. HeoOXiHICTh KOMILIEKCHOTO BUPIIIEHHST MUTaHb 0GYMOBJICHA
TUM, 1[0 €KOJIOTiYHA CUCTeMa CKJIAJAEThCI 3 JIEKIJIbKOX eKOJOTIYHUX eJIeMeHTiB.
ToMmy KOMILJIEKCHUN ITi/XiJ] BU3HAYAETHCS TEBHUMHU 00’ €KTUBHUMU €KOJIOTIUHUMM
ynaHuKamu |28, c. 17; 29, c. 19].

B inmiiit my6orikariii mopsi i3 TPUHIMIIOM TIPaBOBOTO 3a0e31eYeHHsT KOMILIEK-
CHOTO M/IXOY, TIIYMau€eHHs SIKOTO, IOMPaB/a, Tak CaMO Ma€ eKOCUCTEMHUM Xapak-
Tep, yueHa BiKe BUOKPEMJIIOE IIPUHIUII IPABOBOTO 3abe3IeYeHHs eKOCUCTEMHOTO
MAXOAY SIK OJIVH i3 TPUHITUIIB €KOJOTIYHOTO MPaBa, YNM MiIKPECTIOE BIIMIHHICTh
MiX TTIMU 1BOMa TipuHInamMu. OfHaK BOHA He TPOTIOHYE BJIAaCHe BU3HAUYEHHS TTPUH-
IUAITY €KOCUCTEMHOTO TIXO/TY, a HaBOUTh (hopMyJItoBaHH: i3 3akony Ykpainu «IIpo
OcHoBHi 3acamu (cTpareriio) epKaBHOI €KOJIOTIYHOI TIOJMITUKY YKPaiHU Ha TePioj
1o 2030 poky» Bix 28 mortoro 2019 p. [30] npo HeoOXigHICTh 3acTOCYBAaHHSI €KO-
CHUCTEMHOTO MIIXO/IY JI0 BCIX HAITPSIMIB COIIaTbHO-€KOHOMIUYHOTO PO3BUTKY JI€PKABU
3 METOI0 3a0€e3MeYeHHsT KOHCTUTYIITHOTO TIpaBa KOKHOTO TPOMA/ISTHUHA Ha Oe3redHe
JIOBKLJLJISA, BIIPOBA/KEHHST 30a/1aHCOBAHOTO MTPUPOJIOKOPUCTYBAHHS, 30€PesKEHHST Ta
BiJTHOBJIEHHST TIPUPOAHKX eKocucTeM [31, ¢. 25—-26].

[TeBHy cripoby po3MesKyBaTh TIPUHITAIT €KOCUCTEMHOTO THAXOLY Bijl TIPUHITAILY
KOMILTIEKCHOTO TipupoiokopucTyBantst 3poousa C. B. IlTapanosa (S. V. Sharapova),
SKa PO3TJITHYJIA KOMIIJIEKCHE BUKOPUCTAHHS 3eMeJb Y CUCTeMi TTPUHITUIIIB 3eMeJTb-
HOTO TIpaBa. 3a 1i cJ0BaMU, y JITeparypi cepen MPUHIHUIMIB K €KOJOTIYHOTO, TaK
MIPUPOJIOPECYPCHOTO TIPaBa, BUOKPEMJIIOETHCS TMPUHITATI €KOCUCTEMHOTO TTPUPOJIO-
kopucTyBaHHsA. [TOHATTS 1IBOTO MPUHIUITY iIEHTUYHE TTOHATTIO MPUHITUITY KOMII-
JIEKCHOTO BUKOPHCTAHHSI TIPUPOJHUX PECYPCIB, a TOMY 3a3Ha4yeHi MPUHITUITNA 1HO/I
OTOTOKHIOIOThCA. Ha iyMKy BueHoi, 11e € HeNTPaBUJIbHUM, aJI’Ke TIPUHITATT eKOCUCTEM-
HOTO MiIXO/Iy TOJISATAE B TOMY, 1[0 NMPU Oy/Ib-SIKOMY BUJII TPUPOJAOKOPUCTYBAHHS
(3eMJIEKOPUCTYBAaHHS, BOOKOPUCTYBAaHHSI, HAAPOKOPUCTYBAHHS TOIIO) MAOTh OyTH
BCTAHOBJIEH] Ta BUKOHYBATHCS BUMOTH II[0JI0 OXOPOHU 1HIIKMX MPUPOTHUX 00 €KTIB
i HABKOJIMITHBOTO TPUPOHOTO CEPEIOBUIA B TiJIOMY. A TMPUHITUIT KOMILJIEKCHOTO
MIPUPOIOKOPUCTYBAHHS O3HAYaE, 10 TP BUKOPUCTaHHI KOHKPETHOTO MPUPOIHOTO
00’€KTa BPaXOBYIOTHCSA OCOOIMBOCTI CYMIBKHMX 3 HUM 00'€KTIB IIPUPOIY I MOKIUBICTH
BUKOPUCTOBYBATU K OCHOBHUI IIPUPOAHUIT 00’€KT, Tak 1 1I0B’sI3aHUil 3 HUM iHIII,
To6TO cymixkHi [32, c. 137-138].
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BesyMoBHO, Taka MO3MIlis Ma€ MPaBO Ha iCHyBaHHS Ta HOTPEOYE J0AATKOBOIO
oOrpyHTYBaHHs. 3aMiCTh I[bOTO JOCIIIHUILSA, MO-TIEPIIIe, MOCUIAETHCS Ha 3aIPOIIo-
HOBaHe B JIiTEpPaTypi eKOCUCTeMHe BU3HAUYEHHS MPUHITUITY KOMIIJIEKCHOTO MiXOLy
B €KOJIOTIYHOMY TIpaBi, IKUH BUSBJISIETHCS B TOMY, IO TIPU BUKOPUCTAHHI MTPUPO/I-
HOro 00’eKTa HeoOXiHO BPaXOBYBAaTH BCi MOTO €KO3B'SI3KM 3 IHIIMMU TIPUPOTHIMHU
00’€KTaM¥ i 3 HABKOJIUIIHIM TIPUPOJHUM CEPEIOBUINEM 3arajioM (HAIPUKJIAL], 3eM-
JIEKOPUCTYBAY MOPsi/ i3 060B’I3KaMU 1 MpaBaMu 3 TIPUBOJLY I[IbOBOTO, PaIliOHAb-
HOTO 11 e(peKTUBHOTO BUKOPUCTAHHS /IAHO1 3€MEeTbHOI ISTHKA HEMUHYY€e OTPUMYE
000B’SI3KH 1 TIpaBa eKCILIyaTyBaTH 3eMEJIbHY JALISHKY CoCo0aMH, sKi He TIOPYIIYIOTh
306epeskeHHsT BOMHUX 00’€KTIB, 110 3HAXO/STHCS HA HOTO 3€MJIi, He TIOPYIITyBaTH TIpaBa
Ta 3aKOHHI THTEPEeCH CYCIJIHIX MTPUPOIOKOPUCTYBAYIB); MO-APYyre, HABOIUTH CJIYIIIHI,
3a ii nepekoHanusm, cioBa M. M. Bpunuyka (M. M. Brinchuk) BizrocHo Toro, 1o
peryJoBaHHsI KOMIIJIEKCHOTO IIPUPOIOKOPUCTYBAHHS /I03BOJISIE Peasli3yBaTh B €KOJIO-
TiYHOMY TIpaBi eKOCUCTEMHUN Ti/IXi/, KU /10 CBOTO 3MICTY BKJIIOYAE BCTAHOBJICHHS
Ta 3/[IICHEHHS 3aXO0[iB 3 OXOPOHU HABKOJIUIITHBOTO CEPENIOBUIIA T TPUPOIOKOPHUC-
TYBaHHS 3 YPaXyBaHHSIM B3a€EMO3AJI€KHOCTI SBUIIL 1 MTPOIIECIB B €KOJIOTIUHIN cucTeMmi,
TOOTO BPaXOBYE BCi IPUPO/IHI i aHTPOIIOTEHHI (haKTOPH, sIKi CTBOPIOIOTHCS Y MPOIIECi
MIPUPOZIOKOPUCTYBAHHS, Ta TIO-TPETE, Y BUCHOBKAX 3a3HAYAE, 1[0 CYTHICTb MPUHITUITY
KOMILJIEKCHOTO BUKOPUCTAHHS 3eMeJIb MOJISITAE B TOMY, 110 MalOTh BPAaXOBYBaTUCS He
TIIBKK 0COOJMBOCTI TIPUPOJHUX PECYPCIiB, TIOB'A3aHUX i3 3€MEJIBHOIO JIITHKOIO T/
yac 11 BUKOPUCTAHHS, ajie ¥ BXKUBATHUCS 3aXO/H IIO/IO0 iX BiTHOBJIEHHS, BIITBOPEHHS
Ta 36epeskerns [32, c. 137—139]. Take po3uMpeHHst MIPUHIIUITY KOMILJIEKCHOTO BHKO-
PHCTaHHS 3eMeJIb BUMOTOIO 1010 Bi[IHOBJIEHHS, BIATBOPEHHS Ta 30epesKeHHsT 1HIINX
MIPUPOIHUX PECYPCIB y MPOoIeci 3eMIeKOPUCTYBAaHHS, HA HAIT TIOTJIS, OXOTLITIOETHCS
BUIIEHABE/ICHUM aBTOPKOIO PO3YMIHHSIM €KOCHCTEMHOTO MiXOMY, a TOMY HiBeJII0E
BUCJIOBJIEHY HEIO BiZIMIHHICTH MiXK NMPUHIIMIIAMU €KOCUCTEMHOTO MiIXO/Y 1 KOMIITIEeK-
CHOTO TIPUPOIOKOPUCTYBAHHS.

Heonno3naune GaueHHsT MPUHITUITY €KOCHCTEMHOTO MiIXOAY BiIHOCHO IHINX
MIPUHIIUITIB IeMOHCTPYIOTh I iH1Ii BueHi, 30kpema O. I Korenvos (O. H. Kotenov),
SIKUH TTOPSIJT i3 TIPUHITMIIOM €KOCUCTEMHOTO TiIXO/TY, 3MICT SIKOTO, 32 CJIOBaMU CaMOTO
K JIOCJIIIHUKA, CTAHOBJIATH IIPABOBI BUMOTH IIPO 3al00iraHHs 3alOMiSHHIO IIKOLU
B TIPOIleCi BUKOPUCTAHHS OJHUX MPUPOAHUX PECYPCIB IHIINM TIPUPOIHUM 0O E€KTaM
I HAaBKOJIMIITHBOMY TPUPOJHOMY CEPEJOBUNLY B IIJIOMY, SIK CAMOCTIHHUM TPUHITAT
BHOKPEMJIIOE TIPUHIIAIL HE3aIO/[iISIHHS B TIPOIleci BUKOPUCTAHHS OJTHOTO IIPUPOHOTO
pecypey TIKOAN HIMM. YUYeHUN MHIITe, 110 3MICT IUX MPUHIUITB € TysKe OJIU3bKUM,
ONTHAK SIKIO TIePITNi TPUHITUT CIIPSIMOBAHWH Ha BPETYJIOBAHHS MEBHOTO MOPSIKY
KOPHUCTYBAHHS IOBKIJIJISIM SIK €IMHUM I[iJIUM, TO JIPYTUNA TPUHIIAIL MA€E HA METi CITPSIMY-
BaHHSI Ha €KOJIOTIYHY Oe3MeYHiCTh TPUPOIOKOPUCTYBAHHS i Bi/[BEPHEHHST HETATHBHOTO
BILUIMBY IIPUPOZIOKOPUCTYBAHHS Ha HABKOJIMIIHE CEPEOBUIIE B IIJIOMY Ta CyMiXKHi
npupoaHi 06’'exktu 30kpeMa [17, ¢. 77-78]. OueBuaHO, 1110 3aMPOIIOHOBAHE aBTOPOM
MOSICHEHHS He 3HIMAa€ MMUTAHHS PO Bi/IMIHHICTb Mi’K HaBeJIEHUMU ITPUHIUIIAMU.

[eio cynepeusinBO MOICHIOE CIIBBIIHOIICHHST IPUHITUITY €KOCUCTEMHOTO i/l
X0y 3 iHmmMu npuHImnaMu exosoriggoro npasa E. B. Tlosusax (E. V. Pozniak).
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3 omHOrO GOKY, BOHA BM3HAE MPUHIIUIT €KOCHCTEMHOCTI CAaMOCTIHHUM MPUHITUIIOM
€KOJIOTIYHOTO TIpaBa i BKa3y€ Ha JOIMIJbHICTD HOTO 3aKPIMJIEHHSA y CT. 3 3aKOHY
Ykpaian «IIpo oxopoHy HaBKOJUITHBOTO TIPUPOJAHOTO CEPEOBUIIAY> 1 IHINX JIKe-
peJsiaX eKOJIOTIYHOTO TMpaBa, a 3 iHIIOTO — HATOJIOIIYE, IO TePeBaKHy OiIbIIicTh
IIPUHIUIIIB eKOJIOTIYHOTO TIPaBa, 3aKJaZieHNX y HOPMHU IIbOTO 3aKOHY, MOXKHA BBa-
JKaTH eJIeMEHTaMU IIPUHIMITY €KOCUCTEMHOCTI. /o Toro »k, Ha miicTaBi JOCTiIPKEHHS
1IbOI'O MIPUHIIMITY BOHA 3a3HAyaE, 1110 B HAYKOBill €KOJIOro-11paBoBill JiTepaTypi BiH
BiZJOOpasKa€ThCs B PI3HUX aclekTax, a came: 1) B eKOCHCTEMHOMY Ta OaceiiHOBOMY
NPUHIIAIIAX [HCTUTYIITHO-(DYHKIIOHAJIBHOTO 3a0e3edeHHsT peastisallii eKoJIoTiuHOT
MOJIITUKY Jlep:KaBu, Y TPUHINII 3a0e3MedeHHsT eKOJIOTiaHoi 6e3mekn i miaTpu-
ManHs ekosioriunoi pisnosaru (B. I. Auzapeiines) (V. I. Andreitsev); 2) y npuHImmi
CUCTEMHOCTI Ta KOMIIJIEKCHOCTI y peryJoBanHi ekosoriynux Binocut (10. C. Ilem-
my4yenko) (Yu. S. Shemshuchenko); 3) y npunnmnax npaBoBoro 3abesmeyeHHst KOMII-
JIEKCHOTO TIIXO/Y JI0 BUKOPUCTAHHA Ta BiZITBOPEHHS MPUPOIHUX PECYPCiB, OXOPOHUT
HABKOJIMIITHBOTO TTPUPOTHOTO CEPEOBUINA, MPABOBOTO 3a0e3MeueHHs] TAPMOHIHOT
B3aeMo/iii cycmisberBa Ta npupoau (I. B. AnicimoBsa, 1. 1. Kapakam, JI. JI. Haycosa)
(A. V. Anisimova, I. I. Karakash, L. L. Chausova); 4) y npuHuumnax >KMTTEBOCTI
(icHyBaHHS) BCiX eJIeMEHTIB MTPUPO/IM, BKIIOYAIOUYN TapMOHiliHEe iCHYBaHHSI caMoOl
JIIOIMHU B TIPUPOJIi, a TAKOXK TapMOHil (3araJibHOI 3TO/M) Ta BiTHOBJIEHHS IIHHOCTI
IyXy IpUpOIN — y Mexkax (popMyBaHHSI KOHIleTTa exosiorignoro mpasa (M. B. Kpa-
crosa) (M. V. Krasnova); 5) y IpUHITHIT €KOCUCTEMHOCTI Y TIPABOBOMY PeryJIiOBaHHi
exosorivaux BigHocu (M. M. Bpunuyk) (M. M. Brinchuk) [21, c. 39, 40].
[IponoB:kyoun BUCBITIEHHS MEPCIIEKTUB PO3BUTKY JOCJI/IKYBAHOTO PUHITATTY
B [IPAaBOBOMY PeryJil0BaHHI €KOJIOTIYHMX BiJIHOCMH B YKpaiHi, BUeHa 3ayBaxKyYE,
10 MOTO 3aCTOCYBAHHIO CIPUSITUMYTH HAYKOBiI €KOJIOTO-TIPABOBi i/iel CTOCOBHO:
PO3BUTKY iHCTUTYIIHO-(DYHKITIOHATHBHOTO 3a0e3MeueHHsT peatisallii eKoJI0TiTHOT
MOJIITUKHU JIEPKABU 3 yPaxXyBaHHSIM €KOCUCTEMHOTO 1 6aceiiHOBOTO TPUHIIUTIIB
(B. I. Augpeiinie) (V. 1. Andreitsev); 6araToBuMipHOCTi eKosorisaliii pisHux chep
KUTTEMIANBHOCTI CYCHIIbCTBA, 110 BKJIIOYAE, CePeJl iHIIOTO, Ti/ICUIeHH MTOTeHITiamy
camosinarBopernst ekocucteM (I. I. Bamok) (H. 1. Baliuk); Bussienust mpunmuimy
€KOCUCTEMHOCTI B ITPABOBOMY PeTYJIIOBaHHI ekosioriyHuX BisHocuH (M. M. Bpunuyk)
(M. M. Brinchuk); moctikertst mpaBoBOro peryrioBaHHST KOPUCTYBAHHST €KOCHCTEM-
Humu nociyramu (M. 1. Bacusbesa) (M. 1. Vasil'eva); posyminHst Ta 3acTocyBaHHSs
€KOCHCTEMHOTO TiIX0y B MisKHapogHOoMY ekosorivnomy mpasi (M. O. Measenesa)
(M. O. Medvedieva); po3pobJietHst cchepu IPUPOIOOXOPOHHOTO MpaBa (OXOPOHU
KOMILTIEKCHUX 00’€KTIB IPABOBOTO PETYJIIOBAHHS, X Bi/ITBOPEHHS Ta BUKOPUCTAHHS,
(hopMmyBaHHS €KOJOTIYHOI Mepeski), /71T PO3BUTKY SKOTO OCTaHHIM YacOM y4eHi
(B. 1. Auppeiitie, M. B. Kpacrosa) (V. I. Andreitsev, M. V. Krasnova) mpomnonyiorsb
3aMpoBaINTH JanamadTHUN MiAXi y 1mpoieci koaudikaiii mpupo00XOPOHHOTO
(cepesoBUIIIEOXOPOHHOTO, JAaHAMAGTHOTO) 3aKOHO/IABCTBA Y CKJIal JIKepes eKo-
JIOTIYHOTO TIpaBa. Y MiJICYMKY JIOCJTiIHUIST BKa3ye€, 1110 iHTerpallisi NTpUupoIHUIUX,
TeXHIYHUX, EKOHOMIYHUX i IPABOBUX 3HAHb Y Mi>KHAPO/IHOMY, EBPOIECHKOMY 1 Halli-
OHAJTLHOMY BUIMIpi JI03BOJIMTH BUPIIIYBATH I7100a/IbHI, PErioHaIbHI, HAI[IOHAIbHI €KO-
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JIOTiuHi TIPOOJIEMH CYYacHOCTI B PyCJIi KOHIIEIIIii CTaJoro PO3BUTKY 3a JOTIOMOTOIO
KOMIIJIEKCHUX TTi/IXO/[iB, PI3HOBUIOM SIKOTO € eKocucTeMHMii minxiz [33, ¢. 154, 156].

OTsxe, stk 6Ga4MMO, cepell YIeHUX HEMa€ €IHOCTI B MUTAHHI CITiBBiHONIEHHS
NPUHIUAITY €KOCUCTEMHOIO X0y 3 iHIIUMU MPUHIUIIAMUA €KOJIOTTUHOTO IpaBa.
BBaskarouu 11e#i TPUHIIAI CAMOCTIHHUM TTPUHITATIOM, HAYKOBITI O/IHOYACHO BU3HAIOTh
1I0r0 03HAKOIO PalliOHAJIBHOTO TPUPOJOKOPUCTYBAHHS, OTOTOXHIOIOTh 3 KOMILJIEK-
CHUM i CTaJIMM BUKOPUCTAHHSIM TIPUPOJHUX pecypciB abo B3arasi 6ayarth 1eil mpuH-
IIUIT Y TepeBakHii OiIbIIIOCTI MPUHIIUIIB €KOJIOTIYHOTO TIpaBa.

Taka pisHoOapBHa NMajiTpa HOIJISAIIB HA IPUHIIMIT €KOCKCTEMHOTO TXO0LY HEOJI-
MIHHO CBIZIYMTD ITPO HOBU3HY, HA/I3BUYANHY CKJIQJHICTD 1 HETPAAUIIHHICTD TOCTI/KY-
BAHOTO SIBUIIA. A TOMY /71T PO3YMiHHS 1[bOTO TIPUHITUITY B €KOJIOTIYHOMY TTpaBi CJIijl
3aCTOCOBYBATH iHIII MTPUHOMH Ta CIIOCOOU. SIK CJYIIHO 3a3HAYaE i3 MBOTO MTPUBOLLY
I'. B. AnicimoBa (A. V. Anisimova), 03HaliOMJIeHHS 3 HaBYaJTbHO-METOAMYHOI0, MOHO-
rpaciyHOIO JIiTepaTypolo Ta iHIIKUMU HAYKOBUMU IIPAIsIMU BYECHUX JI03BOJISIE KOHCTA-
TYBaTH, 10 KJACUYHI TEOPETUKO-METOIO0JIOTIUHI TiIX0U /10 €KOJIOTIYHOI CUCTEMU Ta
JI0 €KOJIOTIYHOTO TIpaBa ChOTO/HI K HIKOJIM MOTPeOYIOTh CYTTEBOI TpaHchopMaltii.
Sk i Oyznb-sika HayKa, eKOJIOTiuHe MPABO B MPOIECi CBOTO PO3BUTKY MPOXOIUTD €Tall
AKyMYyJISIIIil HOBITHIX 1IPoOJIeM, BUPIIIEHHsS] HECTAHAAPTHUX 1 HETPAAUIIITHUX THTAHb,
110 He MOXKYTh OyTH BUBYEHI 3a JOMOMOTOI0 alpoOOBAaHNX METO/IIB i TPUHITUIIIB. 3a
TaKUX YMOB MOTUBOM JIJI1 (DOPMYBAHHS CTIHKOI ANCITUTIIIHAPHOT METOIOJIOTIi MOJKe
CTaTU 3aCTOCYBAHHS MIXKIUCIMUIIIIIHAPHOTO HAYKOBOI'O MONIYKY, X04a, Ha KaJb, HOro
aKTUBHE 3/IHICHEHHS TIOKHU 10 TaJbMYETHCS NOTMATUYHUM MiXOIOM /IO Ti3HAHHSI
IpaBa i BU3HAUEHHs 1Oro NpuHIuUIiB [22, c. 232].

[Tepeaycim 3a3HAYMMO, IO 3MICT TIPUHIIMITY €KOCUCTEMHOTO MifXoay € Haba-
raTo MIUPIIUM 32 TOH, 1110 TPOMOHYIOTh JIJISI HOTO JIOCJITHUKY i KU, 32 X 1epe-
KOHAHHSAM, TIOJISITAE€ Y HE3aIO/[isIHHI y TIPoTleci BUKOPUCTAHHSA OJIHOTO TTPUPOIHOTO
pecypcy MKOAU Oyab-sIKOMY iHITOMY MPUPOJAHOMY PECYPCY Ta HABKOJIUITHBOMY
MIPUPOZTHOMY Cepe/IoBUIILY B 1iioMy. CXOKUI 13 HaBeIEeHUM 3MIiCT 3aKJIQJIEHO JIUIIIEe
B OZTHOMY 3 12-TH BJIACHUX TIPUHITUIIIB €KOCUCTEMHOTO MiIXOLY, a CaMe, Y TPEThOMY
MIPUHITUII, BIIMOBIIHO /10 SIKOTO OPTAaHU YTIPABJiHHS eKOocHucTeMaMy TTOBHMHHI Bpa-
XOBYBaTH AiMCHUI a60 MOKJIMBHUI BILUIMB CBOET isLIBHOCTI HA CYyMiKHI Ta Oyab-sKi
1HIII €KOCUCTEeMU.

[TiTkoM O4eBUIHO, MO 3MICT NPUHIMITY €KOCUCTEMHOTO TiIXO/y MAa€ OJHO-
Y4aCHO OXOILIIOBATH BCi oro 12 MpPMHIMUIB, K Ti, SKi BiZoOpakaloTh €KOCUCTEMHI
BJIACTUBOCTI, a caMe Te, M0 YIPABIiHHS €KOCUCTEMAaMI MA€ 3/IICHIOBATHCH 3i 30e-
PEKEHHSIM X CTPYKTYpH 1 (DYHKITINA, Yy MeXKax iX NpUPOAHOTO (DYHKITIOHYBAHHS, Y
BIZIMOBIZIHUX TIPOCTOPOBUX 1 YaCOBUX MaciiTabax, JJsi JOCATHEHHST JOBrOTPUBAIUX
IiJIell, 3 ypaxyBaHHIM HEMUHYYOCTi 3MiH Ta 3abe3leyeHHs M HaJesKHOI PiBHOBAru
MiK 30epesKeHHSAM 1 BUKOpUCTaHHSAM OiopisHomanitTTst (nmpuaimnu 5—10), Tax i Ti,
1110 BUPAKAIOTh COIiaTbHI aCMeKTU, 30KpeMa, BU3HAUCHHS 3aB/IaHb YITPABJIIHHS CYC-
MMJIbCTBOM, MaKCUMaJIbHA JICIleHTPasi3allisl yIpaBaiHHs, BpaxXyBaHHs BiANIOBIIHOI
indopmaiiii Ta ygacTb 3aiikaBiaeHux ctopin (nmpunmunu 1, 2, 11, 12). binsire Toro,
HaBiTh yci 12 TPUHIUIIIB €KOCUCTEMHOTO TiIXOMY He € BUYEPITHUMU y PO3YyMiHHI
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HOTO 3MICTY, ajKe TTaM’ATaEMO, 1110 Y CBOeMY pitnieHHi V /6 «Exkocucremunii miaxins»
KC ykasana surie mpo HasgBHUIN PiBeHb PO3YMiHHS ITbOTO TIXO/y Ta 3aKJIUKAJIA 710
HOTO0 MOIAJIBINOT KOHIENTYATbHOI PO3POOKH.

3Bajkaloum Ha Iie, CIIPOOU HAYKOBIIIB 3aCTOCYBATH JI0 €KOCUCTEMHOTO TIiIXO/LY
ycTajieHi KOHCTPYKILii TPUHIIAIIIB TpaBa Ta BMICTUTH HOTO B paMKH OJHOTO 3 Gara-
THOX TIPUHIIUIIIB €KOJIOTIYHOTO ITpaBa He MAaTUMYTh YCIiXY, OCKIJIbKH €KOCUCTEMHOMY
MIXOIY «TICHO» 1 «HE3PYYHO» y BiIBEEHUX 19 HbOro pamKkax. Ile, 1o peui, mincsi-
JIOMO BiIYyBalOTh i BUEHI, SIKi, XapaKTepU3yIUn TTPUHIIUIT €KOCUCTEMHOTO TIiIXO/Y,
X0Y 1 PO3MIIIYIOTh HOTO HAPiBHI 3 IHITUMU MPUHITATIAMU €KOJIOTIYHOTO 1IPaBa, MpoTe
HAMaratloThCs HaJlaTH HOMY SIKOTOCh 0COOJMBOTO 3HAYEHHS Ta Ha3WBAIOTh OJHWM i3
HAWBaKJIMUBININX NPUHITUIIB eKoJsioriyHoro mpasa (M. M. Bpunuyk), npuniumnom,
10 MAa€ OCHOBOIIOJIOKHE 3HAUEHHS SIK /IJIS [IpaBa MPUPOJOKOPUCTYBAHHS, TaK 1 /I
ekoJsioriunoro npasa B 1isiomy (H. P. Manumniesa), npuHIMIIOM, 1110 HAJIEKUTb /10
HaOIIbII BaXKJIMBUX MPUHIMINB Tipupogokopuctysanis (1. 1. Kapakarr), marpyHTsim
1715t popMyBaHHS IHITUX MPUHINTIB, 1TpoBigHnM npuniunom (E. €. Tynina), omaum
3 OCHOBOIIOJIOXKHUX TIPUHITUIIIB BUKOPUCTAHHA TpUposHnx pecypcis (M. A. /leiinera)
Ta iH.

Tax camo i yncaeHHi 3ycuJuig OCTIIHUKIB BIJIOKPEMUTH ITPUHITAII €KOCUCTEM-
HOTO TI/IXO/Iy Bijl iHIIWX TIPUHIINIIB €KOJIOTIYHOTO TIpaBa He € J0CTaTHhO OOIPyH-
TOBaHUMH, 6O HAYKOBI[i BU3HAYAIOTH TIPUHIIUI €KOCHCTEMHOTO MiJXO/LY MePEeBAKHO
dyepe3 O3HAKW IHIMUX MPHUHIUINB, a00 K, HABMAKH, HAAAOTh [[UM IPUHIMIIAM €KO-
cucremuoro 3abapsierts. OcobJIMBO 1€ CTOCYETHCSI MPUHITUATIB KOMILJIEKCHOTO
Ta CTAJIOTO BUKOPUCTAHHSA MPUPOIHUX PECYPCiB, OCKIIBKU €KOCUCTeMHUU Miaxij,
Oyayun (pyHAIAMEHTAIbHOI OCHOBOKO KOHIIEII] CTaJOr0 PO3BUTKY, MO3HAYAETHCS
SK KOMILJIEKCHICTIO, TaK 1 CTaJICTIO, MO MPIMO BUTLIMBAE 3 MOTO BU3HAYEHHS, 3aKPi-
IJIEHOTO Ha Mi’KHApO/IHO-IIPAaBOBOMY PiBHI.

BBaskaemo, 110 i iHIII TPUHIUIIN €KOJOTIYHOTO TpaBa TaKOX MOKYTh OyTH
BUPa)KeHi 3a JOTIOMOTOI0 €KOCUCTEMHOTO Mi/IXOY 1 HOTO BIACHUX MPUHIIUIIB (1TpHU-
MipOM, TaKi MPUHIUIINA €KOJIOTIYHOTO TTPaBa, K ONTUMAaJIbHE TMOEIHAHHS €KOJIOTiv-
HUX i €EKOHOMIYHUX iHTepeciB Ta eheKTUBHE BUKOPUCTAHHS MPUPOTHUX PECYPCIB,
KOPEJIIOIOTHCST 3 YETBEPTUM TIPHHITUIIOM €KOCHCTEMHOTO Ti/IXO/Y I0/I0 HeOOXiHOCTI
PO3yMiHHS (DYHKITIOHYBAHHSI €KOCUCTEMU Ta 3IHCHEHHS YIIPABIiHHS HEIO B €KOHO-
MIYHOMY KOHTeKCTi). Take NMpUITYIEeHH, MiX IHIITNM, TTPOCTEXYETCI B TOTJISIaX
E. B. ITosusk (E. V. Pozniak), sika Harosoniye, mo mnepeBaskHy OiJbIICTh MPIH-
IATIB eKOJIOTTYHOTO TMpaBa, 3aKJaJleHuX Y HopMU 3akoHy Ykpainu «IIpo oxopony
HABKOJIMIIHBOTO [TPUPOIHOTO CEPE0OBUIIAY», MOYKHA BBAYKATU eJIeMEeHTaMU IIPUHIINAITY
€KOCHCTEMHOCTI.

BpaxoBytoun HaBezieHe, MyCUMO BU3HATH, MO €KOCUCTEMHUN TiXi/ HE € 3BU-
YaifHUM TIPUHITUIIOM €KOJIOTIYHOTO TIpaBa HapiBHI 3 iHITUMM TPUHITATIAMH, ajiKe BiH
OYKBaJIbHO «IIPOHU3YE» IX, OJHOYACHO BUCTYHAIOUM iXHBOI OCHOBOIO, CYTHICTIO.
Came TomYy, Ha HaITy TYMKY, [IJIT XapaKTePUCTUKHU 1HOTO MPUHITUITY JOIIJIBHO BXKU-
BaTU TePMiH «KBiHTECEHI[isl» Ta BU3HABATU HOTO KBiHTECEHI[iaJbHUM ITPUHIUIIOM
€KOJIOTIYHOTO TIpaBa.
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Tepmin «kBiHTeceHItist> (B Jar. quinta essentia — OYKB. «II'siTa CYTHICTb») y
JIOBITHUKOBUX JiKepesiaX BU3HAYAETHCS B KiJIbKOX 3HAYEHHSX: 1) y 1aBHbOPUMCBKIH
dinocodii — maruit exement (edip), MO HOTO MPOTUCTABIAIN YOTUPHOM 3€MHUM
eseMeHTaM (BOJIi, BOTHIO, 3€MJIi, TIOBITPIO) SIK OCHOBHUI eJleMeHT HeOeCHUX TiJl. 3a
CepeIHbOBIYYST — HAMTOHINNI €JIEMEHT, 110 HiOM CTaHOBUB CYTHICTh pedeii; 2) 3ryiie-
HUiT 200 HAWYMCTIMNI eKCTPAKT SKOICh PEYOBUHM; 3) OCHOBA, CYTHICTh YOro-HeOY Ib;
HalicyTTeBinte, Haiironosuine [34, c. 533]. Ines mporo Tepmina HaexXuTh ApicTo-
TeJTo, SIKUIT YOTUPHOM eJleMeHTaM (CTUXisM) TTPOTUCTABUB T AITUH eJleMeHT — Hali-
TOHIITY CyOCTaHIIi0, SIKOI0 TIpoHU3aHo Bee cytie. Cam dinocod Ha3uBaB 1ieil eeMeHT
MIepITUM, OCKIJTbKHU BiH MPUCYTHINW y KOXKHIN cTHXIil Ta mepeBepinye ix yci. [lisnimre
1eil TepMiH IIOYaB BXKUBATUCS B IIEPEHOCHOMY 3HA4Y€HHI SIK I[OCh HAWTOJIOBHilIE,
HallCyTTeBille, SIK CYyTHICTb SIKOIOCh SIBUIIA, HOTO OCHOBA.

Cuig 3ayBaskuTH, 10 i7iesT 3aCTOCYBAaHHS TePMiHA «KBIHTECEHIIiS» I Xapak-
TEPUCTUKU TIPUHITUTIB TTpaBa He € HOBOIO. Tak, HABOASYN BU3HAUEHHS TTPUHITUITIB
mpasa, [I. M. PabiHoBuu HaroJomye, mo e — KepiBHI 3acaju, siKi BU3HAYAIOThH
3MICT 1 CIIPSIMOBAHICTb IIPABOBOIO PeryJioBaHHS CYCIiJIBHUX Bi/IHOCUH. 3HAYEHHS
[IPUHIMIIIB TIpaBa MOJSATAE B TOMY, 1[0 BOHU B CTUCJIOMY BUIJISI/, KOHIIEHTPOBAHO
BifloOpaskatoTh HAIICYTTEBIII PUCK TIPaBa, € HOTO KBIHTECEHIIIE0, «00mausamy |35,
c. 128]. Ha mixgcTaBi Toro, 10 TPUHITUIIN TTPaBa BU3HAIOTHCS KBIHTECEHITIEIO TTPaBa
B3arajii, MOKeMO CTBEPIKYBATH, IO MTPUHITUT €KOCUCTEMHOTO Ti/IXOY € KBiHTeCEeH-
iaTbHUM TIPUHITUTIOM €KOJIOTITHOTO TIPaBa, OCKIJIbKY BiH € OCHOBOIO BCiX ITPUHITUITIB
Ta TPUCYTHII Yy KO)KHOMY 3 HuX. BiH Bizo6paskae HallCyTTEBIII PUCH €KOJIOTTYHOTO
1paBa, € CyTHICTIO €KOJIOTIYHOTO TIpaBa, HOro KBIHTECEHIIIEIO.

[TiarpyHTSIM 1IbOTO TBEPIKEHHS € 00’€KTUBHI YMOBH iCHYBaHHSI CaMOl IIPUPO/IH,
SIKI MMO3HAYAIOTHCST B3aEMO3AJIEKHICTIO 1 B3a€MOOOYMOBJIEHICTIO BCiX MPUPOIHUX
MPOIIeCiB 1 SBUIL. 3BICHO, 1110 TaKi YMOBU iCHYBAJIU 3aBX/IH, IIPOTE B €KOJOTTYHOMY
IIpaBi Ha HUX TI0YAJIM 3BepTaTH yBary JIMile HelloaBHO. 3a BIyYHOIO apryMeHTaIli€lo
M. M. bpunuyka Ta H. P. Manumesoi, 11e 1os’d3aHo 3 TUM, IO paHillie TTaHyBaB
rajgy3eBUH MiJIXiJl 0 TTPABOBOTO PEryJIIOBaHHS OXOPOHU U BUKOPUCTAHHS MTPUPOI-
HUX PeCypcCiB, KWl He BPAaXOBYBaB B3a€EMO3B SI30K SIBUIIL i MPOIIECIB Y MPUPOJI 5K
KOMILIEKCHOMY, iHTerpoBaHOMY 00’€KTi. 3 BU3HAHHSAM €KOCHUCTEMHOTO IiJIXOLY B
€KOJIOTIYHOMY TIpaBi BUHMKAE TTOTPeda y TepeoCMUCIEHHI Ha TIMX 3acajiaX BCi€l eKo-
JIOTO-TIPABOBOI MaTePil, Y TOMY YMCJIi TPUHIIUIIB ITi€l TaIy3i.

[IpueMHO 3a3HAYKMTH, 10 TEHJEHI[sT [0 TAKOTO MEePeOCMUCIEHHs BKe BizoOpa-
JKeHa He JIMIIe Ha HAyKOBOMY, a i Ha 3aKOHOaBYOMY PiBHi. [i HOpMaTUBHUM TIiaTBEp-
JUKEHHSIM MOKe OyTH, 30KpeMa, (hOPMYJIFOBAHHST €KOCUCTEMHOTO MiIXO/LY, 3aKPillieHe
B TOJIOBHOMY CTpaTeTiuHOMY JTOKyMeHTi — «OCHOBHUX 3acajiax (cTpaTerii) aepskaBHOL
€KOJIOTIYHOI oM THKK YKpainu Ha nepioz 10 2030 poky». 3anporoHoBaHe B HbOMY
BU3HAYEHHS €KOCUCTEMHOTO ITi/IXO/Ly /A€ IiJICTaBU BBasKAaTH HOT0 KBIHTeCEeHIliaTbHIM
MIPUHIIAIIOM €KOJIOTIYHOTO TIPaBa, 0 OXOILII0E BCi cepr ITPaBOBOTrO peryaioBaHHS
€KOJIOTIYHUX BiIHOCUH — aHTPOIIOOXOPOHHY, TPUPOJOPECYPCHY Ta TPUPOFIOOXOPOHHY.
Agxe 3TiZIHO i3 TIUM IOKYMEHTOM METOIO JIePKABHOI €KOJIOTIYHOI TIOJIITUKH € JOCSAT-
HEHHsT JI00POTO CTaHy JOBKIJUIS MISIXOM 3aITPOBA/KEHHST €KOCUCTEMHOTO THAXO/Y /10
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BCIX HAIIPSIMIB COIIA/IbHO-€KOHOMIYHOTO PO3BUTKY YKpaiHW 3 MeTOIO 3abe3edeHHsI
KOHCTUTYIIIHOTO TpaBa KOKHOTO 'POMaJsgHIHA Ha YHCTe Ta Oe3ledHe TOBKIJIsS
(arTpOTOOXOpOHHA chepa), BIPOBAKEHHST 30aTaHCOBAHOTO TTPUPOLOKOPUCTY-
BaHHs (TIpupogopecypcHa cdepa), a TaKoK 36epeKeHHsT 1 Bi/IHOBJICHHS TPUPOIHNX
exocucteM (mpupogooxopoHHa chepa). Hamesno, He Bunagkoso I. B. AriciMoBa,
YCBIZIOMJIIOIOUN BCEOXOTIIIOIOUUH XapaKTep MPUHITUITY eKOCUCTEMHOTO TiIX0/Y, /IS
1ioro BU3HAYEHHS MTOCUJIAETHCS caMme Ha Tie (popMyJIIOBaHHS.

Bucuosku. ITizcymoByioun BUK/IaaeHe, MOKHA 3pOOUTH BUCHOBOK, 1[0 B Cydac-
Hill eKOJIOTO-TIPABOBIN JIOKTPUHI HEMA€E YiTKOTO M OJ[HO3HAYHOIO PO3YyMiHHS MPUH-
IUATTY eKOCUCTEMHOTO TT/IXO/y Ta WOTO MICId cepel IHINUX MPUHIIUITB eKOJIOTIYHOTO
1paBa, 1110 3yMOBJIEHO HOBU3HOIO, HA/I3BUYAHOIO CKJIAJHICTIO Ta HETPAJAUIIHHICTIO
nocJiKeHoro sBuia. Ha Hamr norssi, eKoCUCTEeMHMN T1IXiJ CJIiji BU3HATU KBiHTE-
CEHIllaIbHUM TTPUHITMIIOM €KOJIOTTYHOTO MPaBa, SIKWii, IPYHTYIOUNCh Ha 00’€KTUBHUX
YMOBax iCHYBaHHSI MIPUPOJHU, MO TTO3HAYAIOTHCS B3aEMO3AJIEKHICTIO 1 B3aEMOOOY-
MOBJIEHICTIO TIPUPOTHUX TIPOIIECIB i SBUIII, € OCHOBOIO BCiX TMPUHITUITIB €KOJOTITHOTO
npasa Ta MPHUCYTHIN Y KOKHOMY 3 HUX, BiloOpaskae HAliCyTTEBIII PUCH €KOJIOTIYHOTO
1paBa, € WOTro CYTHICTIO, KBIHTECEHIIIEIO.

Ax numyts pocaiannky, i3 yuM noropkyorbes A. I1. Terbman (A. P. Getman)
i B. A. 3yes (V. A. Zuiev), yac Bix yacy Oy/ab-siKa HayKa JOCSTA€ TOTO PiBHS,
KOJTM JIJIST TIO/IAJIBINOTO PO3BUTKY il HEOOXITHO mepeocMucauT camy cebe. Take
MIepeOCMUCTIEHHST TIOBUHHE CIIUPATHUCS TEePeJyciM Ha KPUTUYHY OIIHKY OCHOBHUX
MOJIOKEHb HAYKK Ta Ha TepeBipKy e(eKTUBHOCTI 11 METO0I0TiYHIX 3ac0o0iB. Jluiie
B I[bOMY BUIAJIKy MOXXHA YeKaTH Ha IMeBHi 3PYIIEHHS 3MiCTOBHOTO XapaKTepy
[36, c. 105]. IloBHicTio MOAiNsAIOYN 11e TBEP/KEHHS, EPEeKOHaHi, 1110 HACTaB Yac
MIEePEOCMUCTUTH €KOJIOTIUHEe TIPAaBO Ta MOTO MPUHIIUIIN Ha 3acaZlaX eKOCUCTEMHOTO
M IXO/LY.
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principle of the ecosystem approach in environmental law.

It is substantiated that the modern environmental legal doctrine has not yet developed a clear and
unambiguous understanding of the essence of this principle and its place among other principles of
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recognize it as a sign of rational use of natural resources, identify it with the complex and sustainable use
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Given the novelty, extreme intricacy and unconventionality of the principle of the ecosystem
approach, it is proposed to consider it as a quintessential principle of environmental law, which, found
on the objective conditions of nature’s existence, denoted by the interdependence and interconditionality
of all natural processes and phenomena, “permeates” all principles of environmental law and at the same
time serves as their backbone, the essence.

The article concludes by emphasizing the need to rethink environmental law and its principles on the
basis of the ecosystem approach.
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ASPECTS OF HAZARDOUS WASTE MANAGEMENT
LEGISLATION IN LITHUANIA

The article analyzes the legal regulation of hazardous waste management in Lithuania and its
compliance with regional waste management strategies and legislation. Noteworthy, that in Lithuania, the
hazardous waste management policy is based on the EU waste management hierarchy. We can assume that
the system of administrative measures applied for the management of hazardous waste: licensing, permits,
is appropriate and presupposes the reduction of the negative impact of the generation and management
of hazardous waste on human health and the environment. For companies, which operates with hazardous
waste management the legislation imposes an obligation to operate in accordance with the general EU
environmental principles of precaution and sustainability, technical feasibility and economic viability,
protection of resources, and the overall impact on the environment, public health, the economy and the
social environment.
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IIpaBoBi acnexTn mopsiAKy yTuiaisaiii HeGe3neynux BiaxoaiB y Jluroscokiit Pecmy6oii

B enoxy poseumky npomuciosocmi i nOCMitHo 3pPOCMAau020 CROJCUBAHHS 6Ce OLIbULOT aKmyaiy-
nocmi nabyeaiomo npobaemu ymunizayii nebesneunux 6i0xodis. Jlumea, sax i inwi xpainu, 30606’ a3aracs
amenwumu o6csizu 6i0x00is, maxodxc npazie 00 GLILUL eKOHOMHOZ0 BUKOPUCTANHS NPUPOOHUX Decypcis,
azne ymeepoaucyiouu npaso na besneyie i yucme cepedosuwye, 6ce YAcmiule CIMUKAEmvest 3 PISHUMU GUKLLL-
KaMu. 3 MEmoio 3MEHULeHHsL HeZAMUBHO20 6NAUBY HA 300P08’st J00ell | HABKOIUWHE cepedosuule Oeprcasa
npazie modepHizyeamu moderi ymurisauii 6i0x00ie 20cnodapuoi OisibHOCMi i 3aCMOCOBYEBAMU HANCHCHT
npasosi i aominicmpamusni memoou. Y Jlumsi 0ns suxonanns pobim 3 ymunizauyii nebesneunux 6ioxodie
Y 20CN00apCoKill OlsAibHOCMI ICHYI0Mb 000AMKOBL 6UMOZU: JHUEH3YEANHSL, CUCMEMA 003601116, a Uye 30006 5~
3ye 0o nidsuwenozo KoHmpouo zocnodapioouux cyb’'ekmie. Y 6cix sunaokax pezymosans OisivHOCMI
6 uill cepi — ue riyensyeanns, moomo Hemunyui 0OMeNceHHst 6 GUKOHAHHI KOHKPEmHOL 20cno0apuol
disbrocmi.
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Cmammio npucesieno 3’acyeannio mozo, wu e 0Yio NOPYwWeHo iHmepecu poMaochkocmi 6HACi-
00K niyensyeans OistapHoCmi 20cn00apcme 3 ymunizauyii nebesneunux 6i0xo0ie. 3pobieno GUCHOBOK, U0
npasose pezynsanis nNopsoKy ymurisauii nebesneunux 6ioxodie y Jumoecvkii Pecnyoniui — documo
suuepnHuil npouec, 3acHosanuti Ha npozpamax €C 3 3axucmy HABKOIUWNHDOZO Cepedosuuyd, sKull
nOCMIUNO 800CKOHATIOEMbCA 8 PE3YAbMAmi OUiHKU eKOHOMIUHUX 1 Oemozpapiunux npoyecis. Y Jlumos-
cokitl Pecnybaiui 0o npouecy ymunizauii 3acmocosyiomvcs 00Cumy Cyeopi, uimko chopmyivbo8ani npasosi
ma adminicmpamueni memoou: cucmema 0036016, niuensyeanis. Jiuensyeanis 0anozo 6udy 0isivhocmi
nompebye 6i0 deparcasi 0coOIUB020 KOHMPOIIO, W00 NIONPUEMCMEA DOMPUMYBATUCH GUCOKUX CIMAHOAD -
mie w000 3aXUCMY HABKOIUUHBOZO cepedosuia i cycnitvemea. CmeepoNcyemvcst, wo 0epucasa nOCmitiHo
3MINI06 1 00N0BIIOE NOPAOOK Pezyiosanis yYmuuisayii nebesaneunux 6i0xodie, npazuyuu GuUMpuUMami
6ananc Mixc 3axXucmom HABKOIUUHDO20 CEPeOOBUULA T NPOZPECOM 6 eKOHOMIUNILL OIANbHOCT, 3MEHIUYE
aominicmpamuene Hasanmalicenis, MOOePHi3ye npouec 6udaui Jiyensii i 00360.1i6.

Kirouosi ciioBa: yrusizaiist Hebe3medHuxX BiIXO/iB; JiTleH3yBaHHs YTUIII3alil BiXO/IB; 103BOJIM
Ha 3a0pyaHeHHs; JluTsa.

Introduction. With the development of industry around the world and the
constant growth of consumption, the issue of sustainable waste management is
becoming increasingly important for all countries. Lithuania, like many other
countries, is committed to reducing the generation of waste streams and striving
for the economical use of natural resources in various forms, but in order to ensure
the right to a safe and clean environment, various challenges are increasingly
being faced. In order to reduce the impact on human health and nature and the
use of resources, the state seeks to create and legally establish more modern waste
management models, to apply the most appropriate legal and administrative
regulatory measures in activities. In Lithuania, the waste management policy is
based on the waste management hierarchy, which is based on the waste management
priorities established by legal acts: prevention, re-use, recycling or other recovery
method in order to minimize waste disposal in landfills and other waste disposal
facilities. The problem is caused by the fact that additional measures are applied to
the economical activity of hazardous waste management: licensing, permit system,
which imposes additional requirements on economic entities, leads to increased
application of activity control measures. Licensing of activities is in all cases a means
of regulating these activities, i.e. it inevitably restricts the pursuit of a particular
economic activity. The article analyzes whether the licensing of hazardous waste
management activities has assessed the risk of the activities to harm important
public interests.

The aim of the article is to reveal the peculiarities of the legal regulation of
hazardous waste management in Lithuania by applying the relevant methods to the
research of environmental law. To achieve the goal, the article sets tasks: to discuss
the legal regulation of hazardous waste management in the Republic of Lithuania; to
disclose the process of licensing and authorization of hazardous waste management
activities.

The subject of the research is the legal and practical problems of the legal
regulation of hazardous waste management in Lithuania and the relationship with
the EU policy in the field of sustainable hazardous waste management.
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The article discusses the most relevant legal acts regulating the management
of hazardous waste in Lithuania, identifies some peculiarities of the national legal
regulation, and considers whether the licensing of economic activities and hazardous
waste management is a justified, proportionate and necessary measure.

Lithuanian law scholars E. Monkevi¢ius [21], R. Minalga [20], A. Bakas
[1], M. Vasiliauskas [27] and others are researching certain aspects of legal and
environmental issues of environmental and / or hazardous waste management, but
currently the problematic aspects of the current legal regulation of hazardous waste
management have not been studied in detail. These circumstances determine the
relevance of the topic. The author of this article has published scientific publications
on the aspects of state regulation of packaging reuse [2]; together with co-author
Egle Stareike — on the development aspects of the legal regulation of hazardous
waste [4] and the aspects of the legal regulation of waste sorting [3]; with co-author
Zana Vascova revealed aspects of end-of-life vehicle management in the context of
safe waste management [5]. The main methods used in the preparation of the article
are document analysis, systematic methods. The document analysis method was
applied to the analysis of EU and national waste management legal acts, analysis of
statistical data; The method of analysis of scientific literature is applied in order to
find out the nature of hazardous waste management problems studied in the works
of Lithuanian legal scientists. The obtained data were processed with the help of a
systematic method and the conclusions were prepared.

Legal regulation for hazardous waste management

Environmental pollution is not limited to the borders of states, ecological
catastrophes undoubtedly affect not only the quality of the environment, as it
inevitably affect the surrounding countries as well. European Union’s environmental
policy is based on environmental action programs. The 7th environmental action
program “Living well, with in the limits of our planet” for 2013—-2020 is currently in
operation, where one of the priorities is the protection of natural resources and the
aim to protect the environment from impacts and risks to health and well-being. One
of the most important measures is proper waste management.The 8th Environmental
Action Program “Let’s Change Trends Together” is currently being prepared. In
2019, the European Council announced conclusions on this program, which set out
policy guidelines for the EU’s environment and climate change policy for 2021-2030.
[8]. The new environmental action program should also be at the heart of the effort
to avoid adverse effects on human health and the natural environment.

In September 2018, the World Bank announced that our global waste production
is predicted to rise by 70 per cent by 2050 unless we take urgent action. Humankind
currently produces two billion tonnes of waste per year. Population increase may
be part of the problem, but it’s levels of consumption within a handful of developed
nations, and their gross mismanagement of waste, that have led to this environmental
catastrophe [10]. The importance of legal regulation of waste prevention and
management is growing along with economic growth. Thus, the principles and
standards of waste (especially hazardous) management must be set centrally. This is
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determined by the specifics of the subject of regulation. It is customary to base the
EU legal framework on waste management on the Treaty on European Union [7].
The strategy for waste management policy was formulated in the 1989 Community
Strategy for Waste Management, the European Communities’ Action Program for
the Protection of the Environment [9]. The beginning of the legal regulation of
hazardous waste in the EU can be traced back to the 1975 June 16 Council Directive
75/439 / EEC on the disposal of waste oils (valid until 11 December 2010) [22] bei
Directive 78/319 / EEC on toxic and hazardous waste [23] (replaced by Council
Directive 91/689/EEC on hazardous waste [24]).

November 19 th, 2008 Directive 2008/98 / EC of the European Parliament and
of the Council on waste and repealing certain Directives [25] and amendments, e.g.
2018 May 30 Directive (EU) 2018/851 of the European Parliament and Council
amending Directive 2008/98 / EC [6] on waste lays down measures to protect the
environment and human health by preventing or reducing the harmful effects of the
generation and management of waste and reducing the overall impact of resource
use and increasing the efficiency of such use. This directive, as amended, is the most
important regional piece of legislation on waste prevention and management.

Article 17 of the Directive, which lays down general provisions for the control
of hazardous waste, provides that “Member States shall take the necessary measures
to ensure that the production, collection and transport, storage and treatment
of hazardous waste are carried out under conditions which best protect the
environment and human health” [25]. The protection of the environment, which may
be endangered by the irresponsible management of hazardous waste, has repeatedly
been recognized as ad hoc public interest in the case law of Lithuanian courts.

With the progress of the economy and the growth of the population, the growth
of waste is not yet effectively managed. All types of waste must be properly managed,
but the biggest attention and special care must be given to the management of
hazardous waste. By improving waste legislation, Lithuania is clearly making
efforts to reduce the negative impact of waste generation and management on
human health and the environment, to reduce the use of resources and to promote
the practical application of the waste management hierarchy. Waste accounting
data shows that large amounts of hazardous waste are accumulated in Lithuanial,
in addition, new accidents that cause damage to the environment are still being
announced in Lithuania? therefore country itself must create preconditions for the

! According to the Environmental Protection Agency, in 2009 — 100,795 tons of hazardous waste were
collected, however in 2018 as many as 179,978 tons of hazardous waste were collected. The largest
amount in the total hazardous waste stream in 2018 was chemical sludge and residues — 40769
tons; mining minerals — 37955 tons; unused vehicles — 27532 tons; sorting waste — 21336 tons;
asbestos residues — 14548 tons, etc. [viewed on 16/04/2020]. URL: http://atliekos.gamta.lt/cms/
index?rubricld=7ebea041-42a0-4b93-8c12-659ab8d5a3e7

E.g. On October 16, 2019, in Alytus, Lithuania, at the company Ekologistika, whose activities were
related to the recycling and recycling of used tires and was considered one of the largest companies
in this field in the Baltic States, a fire caused a great resonance in society. The hazardous waste
management company announced that it had removed almost 8,230 tons of post-fire hazardous waste
from the fire site.

o
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management of hazardous waste in the safest way for the natural environment and
human health by means of legal regulation. Strict regulation is necessary for the
optimal functioning of the hazardous waste management system. Hazardous waste
management processes in Lithuania are regulated by a number of legal acts: the Law
on Waste Management of the Republic of Lithuania (hereafter — the Law on Waste
Management), Waste Management Rules [11], Waste Management Rules [12],
Hazardous Waste Management Licensing Rules [15], Batteries and Accumulators
and Batteries and Accumulators Waste Management Rules [13], End-of-Life Vehicles
rules [14], etc.

Paragraph 54 of Article 2 of the Law on Waste Management [11] provides a
definition of hazardous waste — waste that has one or more hazardous properties
specified on 18 December 2014 Commission Regulation (EU) No 1357/2014
amending Annex III to Directive 2008/98 / EC of the European Parliament and
Council on waste and repealing certain Directives (O] 2014 L 365, p. 89) [18],
annex, June 8 Annex to Council Regulation (EU) 2017,/997 amending Annex IIT to
Directive 2008/98 / EC of the European Parliament and Council on the dangerous
property — “eco-toxicity” of HP 14 (O] 2017 L 150, p. 1). 2014 December 18
Annex IIT to Commission Regulation (EU) 1357/2014 amending Directive 2008 /98
/ EC of the European Parliament and of the Council on waste and repealing
certain Directives [18], contains a list of properties for which waste is classified as
hazardous waste: explosive (waste that can react chemically by releasing gases of
such temperature and pressure at such a rate that they can cause damage to the
environment) Pyrotechnic waste, explosive organic peroxide waste and explosive
self-reactive waste is included; oxidising (waste which may, generally by providing
oxygen, cause or contribute to the combustion of other materials); flammable;
irritant — skin irritation and eye damage (waste which on application can cause
skin irritation or damage to the eye); specific — Target Organ Toxicity (STOT)/
Aspiration Toxicity (waste which can cause specific target organ toxicity either
from a single or repeated exposure, or which cause acute toxic effects following
aspiration); acute toxical — (waste which can cause acute toxic effects following
oral or dermal administration, or inhalation exposure); carcinogenic (waste which
induces cancer or increases its incidence); corrosive (waste which on application
can cause skin corrosion); infectious (waste containing viable micro-organisms or
their toxins which are known or reliably believed to cause disease in man or other
living organisms); toxic for reproduction (waste which has adverse effects on sexual
function and fertility in adult males and females, as well as developmental toxicity
in the offspring); mutagenic (waste which may cause a mutation, that is a permanent
change in the amount or structure of the genetic material in a cell); releasing an
acute toxic gas (waste which releases acute toxic gases in contact with water or an
acid); sensitising (waste which contains one or more substances known to cause
sensitising effects to the skin or the respiratory organs); ecotoxic (Waste capable of
exhibiting a hazardous property listed above not directly displayed by the original
waste).
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According to the Law on Waste Management [11], the same order of priorities
in the field of waste prevention and management is applied in Lithuania also with
regard to hazardous waste: 1) prevention; 2) preparation for re-use after separation
of products or their components unsuitable for re-use; 3) recycling after separation
of waste unsuitable for recycling; 4) other uses, such as energy recovery from
waste, unsuitable for recycling or other recovery; 5) Disposal after separation of
suitable waste for recycling or other recovery. This order of priority applies in
accordance with the general principles of environmental protection: precaution and
sustainability, technical feasibility and economic viability, protection of resources,
as well as the overall impact on the environment, public health, the economy and
the social environment.

Companies that have stored hazardous waste at the waste generation site for
more than six months in Lithuania must be registered in the State Register of Waste
Managers. The holder of hazardous waste must identify and declare the hazardous
waste he holds. Hazardous waste that is temporarily collected, stored and transported
must be packaged and labeled.The Ministry of Environment of the Republic of
Lithuania has established a special procedure for these processes. Hazardous waste
is transported in accordance with the requirements for the transport of dangerous
goods established in the legal acts of the Republic of Lithuania and the European
Union and international agreements. Companies intending to carry out waste
treatment, ship recycling, and companies holding hazardous waste at the place of
generation for more than six months must obtain a permit or obtain a hazardous
waste management license.

Thus, the legal regulation of hazardous waste management in the Republic of
Lithuania is sufficiently detailed, based on the EU environmental action programs
and in line with regional regulation, also constantly improving, taking into account
dynamic economic and demographic processes. Strict regulation is based on the
need to take measures to maximize the protection of nature and human health from
adverse effects.

Administrative measures for hazardous waste management activities:
licensing and permits system

A license is a document required for the commencement or performance of
certain economic activities, entry or entry in a list, register, state information
system, which acquires the right to commence or perform certain economic
activities, mandatory provision of information prior to the commencement
of economic activities, and other permits granting economic activity. When
considering the licensing of certain activities, the risk of the activity harming
important public interests must be assessed. Licensing of activities is in all cases
a means of regulating these activities, i.e. it inevitably restricts the pursuit of a
particular economic activity. Licensing is only an appropriate regulatory instrument
if it fulfills both of the following conditions: licensing aims to address a clearly
identified problem and protect important public interests and there are no less
restrictive means to address the identified problem and protect important public
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interests, i.e. the assessment of alternatives to operating licensing shows that
other measures would not achieve the objectives of operating licensing and that
operating licensing does not unduly restrict the rights and freedoms of economic
operators beyond what is necessary to achieve the objective of licensing and is
not limited to market participants or whether it is not intended solely to generate
additional budget revenue [19]. The right of an undertaking to carry out certain
activities may be restricted only by law. The laws regulating the licensing of
activities must establish the requirement to have a license; the licensed activities
and types of licenses have been determined (indicating to which type of license
which activity is assigned); the conditions for issuing a license based on the
principle of prudence, the essential conditions of the licensed activity and the
prohibitions and restrictions that have a significant impact on economic activity
are defined. An undertaking seeking a license and a licensee shall only be subject
to requirements which, if not complied with, would expose the undertaking or the
licensee to the risk of harming important public interests.

In Lithuania, companies wishing to engage in hazardous waste management must
have a license for such activities or obtain the necessary permits. A license is issued if
the entity meets the established requirements. The state seeks to ensure the quality
of hazardous waste management services and regulate the market with licenses.

The Environmental Protection Agency of Lithuania is an authorized institution
that issues or refuses to issue licenses, corrects their data, suspends the validity of
licenses, revokes the suspension of a license, revokes a license and issues a duplicate.
Issuance of hazardous waste management licenses, refusal to issue them, revision of
license data, suspension of licenses, revocation of suspension of licenses, revocation
of licenses, issuance of duplicate licenses are regulated by the Hazardous Waste
Management Licensing Rules [15], and the principles are established by the Law
on Waste Management [11].

Companies intending to manage hazardous waste that do not have a permit
for integrated pollution prevention and control or a permit for waste recovery or
disposal activities must obtain a hazardous waste management license.

On January 1%, 2019 Licensing rules for hazardous waste management have been
changed to reduce the bureaucratic burden on hazardous waste managers. Prior to
this change, a hazardous waste management company, even a holder of an Integrated
Pollution Prevention and Control Permit or a Pollution Permit for waste recovery
or disposal activities, was also required to obtain a hazardous waste management
license. From January 1%, 2019 a hazardous waste management license is no longer
required, and the document authorizing the management of hazardous waste contains
the mentioned permits. A license is required only for those wishing to engage in
hazardous waste collection.

Except in the case of companies collecting hazardous waste generated in
their activities and transporting it to a waste recovery or disposal facility, and to
companies whose activities have an Integrated Pollution Prevention and Control
Permit or a Pollution Permit for Waste Recovery or Disposal without a valid
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license to collect hazardous waste is forbidden. Such illegal actions are subject to
administrative liability.

The hazardous waste management license entitles the holder to collect hazardous
waste, that is to say, to take hazardous waste from waste holders, including sorting
and preparatory storage of hazardous waste, before collection at hazardous waste
facilities, in which hazardous waste is unloaded, so it can be prepared to transport
to hazardous waste recovery or disposal facilities.

Article 4 (11) of the Law on Waste Management [11] provides that companies
collecting, transporting, disposing of or using hazardous waste are insured against
civil liability for damage that may be caused to third parties and / or their property
and the environment in the course of such activities. Thus, a company wishing to
obtain a hazardous waste management license must submit a copy of its activity
insurance policy to the Environmental Protection Agency. Another prerequisite for
obtaining a hazardous waste management license is that the company’s employees
responsible for hazardous waste collection must have completed training courses
for waste management specialists and that these persons work in the company
seeking a license have the right to carry out hazardous waste management assembly
work.

In Lithuania, it is imperative that only waste management companies that
employ persons who have attended training courses for waste management specialists
in accordance with the training programs for waste management specialists approved
by the Minister of the Environment and have received their knowledge certificate in
the relevant field of waste management may collect, transport, treat hazardous waste,
nationals of a Member State, other natural persons exercising the rights of movement
within the Member States conferred on them by EU law in possession of a document
issued by a Member State authorizing them to carry out the waste management
operations referred to in this paragraph. Such certificates must be held by: the
managers of the companies operating the landfills and other employees responsible
for the operation of the landfills appointed by them; company employees responsible
for the collection, transport, storage and treatment of hazardous waste; company
employees responsible for the operation and control of waste incineration. These
specialists must improve their competence in specialist training courses at least every
three years. The activities of the licensee in the management of hazardous waste are
supervised by the authorities of the controlling state in accordance with their area of
activity. Although hazardous waste management licenses are issued for an indefinite
period, they can be revoked — Article 12 (8) of the Law on Waste Management
[11] provides four cases: at the request of the licensee; when it transpires that the
licensee is providing false information in order to obtain it; when the validity of the
license is suspended and violations are not eliminated within the period set by the
state environmental protection control officers (violated operational requirements;
the licensee does not have competent employees or a valid activity insurance
certificate (policy)); the licensee violates the requirements for the management of
hazardous waste and has not complied with the mandatory instruction of the state
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environmental control officers to eliminate the violations [11]. The principle of
transparency and the right of the public to participate in environmental processes
and decision-making means that legal or natural persons have the right to receive
oral and written information from the responsible authority on whether a company
has a license, whether that license is valid, and so on.

An integrated pollution prevention and control permit must be obtained by an
entity that intends to carry out the following activities related to the management of
hazardous waste: disposal or recovery of hazardous waste with a capacity exceeding
10 tonnes per day, covering one or more of the following activities: biological
treatment; physico-chemical treatment; mixing / blending, repackaging before
transfer to any other waste disposal or recovery operation or waste co-incineration
plant or hazardous waste disposal or recovery operation; solvent renewal and / or
regeneration; regeneration of acids or bases; the use of catalyst components; oil
refining or other reuses of petroleum products; the disposal or use of hazardous
waste in waste incineration plants or waste co-incineration plants with a capacity
exceeding 10 tonnes per day, etc. The procedure for issuing an integrated pollution
prevention and control permit is laid down in the rules for issuing, amending and
revoking integrated pollution prevention and control permits [16]. The integrated
pollution prevention and control permit system set out in these rules is intended to
ensure that greenhouse gas emissions, pollutants into the air, water, soil or, where
that is not possible, are reduced or the waste is prevented achieving a high level of
environmental protection.

Permits shall be issued in accordance with the procedures set out in the rules
for issuing, amending and revoking permits [17]. Thus, in the Republic of Lithuania,
sufficiently strict but clearly defined administrative measures are established for the
management of hazardous waste: permitting system, licensing. This confirms that
hazardous waste management activities are classified by the state as activities that
pose a risk of harming important public interests. In addition, the licensing of these
activities creates preconditions for the state to control that such activities that are
significant for society and nature are carried out only by companies that can ensure
high performance standards. However, it is important to mention that the state is
constantly changing and supplementing the legal regulation of waste management in
order to maintain a balance between environmental and economic progress, reduce
administrative burdens, and modernize licensing or permitting processes.

Conclusions. The legal regulation of hazardous waste management in the
Republic of Lithuania is based on the EU environmental action programs and in
line with regional regulation, is constantly being improved by assessing dynamic
economic and demographic processes. The state classifies hazardous waste
management activities as activities that pose a risk of violating important public
interests, therefore legal and administrative measures are established in the Republic
of Lithuania for hazardous waste management activities: permitting system, licensing.
Licensing of activities is in all cases a means of regulating these activities, i. y. it
inevitably restricts the pursuit of a specific economic activity, but in this case the
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State seeks to protect important public interests and considers that there are no
less restrictive measures to address the identified problem and important public
interests: licensing and permits are effective and presuppose negative effects on
hazardous waste generation and management reducing the impact on human health
and the environment. The state is constantly changing and supplementing the
legal framework for waste management in order to maintain a balance between
environmental and economic progress, reduce administrative burdens, and modernize
licensing or permitting processes.
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IIpaBoBbIe acHEKThI NOPSAKA YTHIM3AUM ONIACHBIX 0TX0/10B B JIuToBCKOi Pecnybinke

B cmamve ananusupyemcs npasosoil nopsaoox Yymuru3auuu OndacHblX 0mxo008 6 coomeemcmeuu co
cmpamezusimu u npasosvimu akmamu EC. Ymeepacoaemest, wmo noaumuxa ymuiu3ayuil OnacHbix omxo-
doe 6 Jlumee onupaemcs: na saxonvt ymuausauuu omxodos EC. Jlenraemcs 6b1600, umo npumensemast
CUCTNEMA AOMUHUCTPAMUBHDIX MeP N0 YMUAUSAUUL ONACHBIX 0MX0008, TUUECHIUPOBAHUE DA3PEULCHUI
OeticmeenHbl U YMEHLIAM HezamusHoe 6o3oeticmeue Ha 300posve a0dei u okpyxcaiowyio cpedy. Ha
npeonpusmusl, GLINOAHAIOUUE PAOOMbL NO YMUIUIAUUL ONACHBIX 0MX0008, BO3N0JNCEHLL Me e 3a0auu,
umo u ¢ EC — 6esonacnocmo 1 001206€4n0Cb, MEXHUYECKUE BO3MONCHOCTNU U IKOHOMUUECKAS, 000CHO-
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BANHOCTY, 3AUUMA PECYPCO8, MaKice 00uwee B030eliCMeUe Ha OKPYHCATOUYI0 CPedy, 300p06be OKPYHCaIO-
WUX, IKOHOMUKY U COUUATILHOE OKPYICEHUE.

KmoueBbie cioBa: yTUIM3AIMs OMACHBIX OTXOJOB; JIMIIEH3UPOBAHUE YTUJIU3AIUN OTXO/IOB;
paspelreHus Ha 3arpsisHenue; JIuTsa.
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MPABOBI BUKAMKM AEPXKABHOI ATPAPHOI MOAITUKHA
YKPATHU B YMOBAX €EBPOIHTEIPALII

Hocnioacerno nonsimmst 0epicagnoi azpaproi noLimuK 6 ymosax espoinmezpauii, nio SKum 3anpo-
NOHOBANO POYMIMU KOMNAEKC NPABOGUX, OPZAMIZAUIUHUX, eKOHOMIUHUX 3aX00i8, w0 30iUCHIONMbCs
opezanamu 0epicasnoi 61adu ma Micye6oz0 CAMoGPAOYBaNns Yy azpapuil cQepi, saxi cnpamosani Ha
nideuwenns epexmusnocmi QYHKUIONYSanHs azpapHozo cekmopy eKOHOMIKU, PO36 SI3AHHS COUIAIDHUX
npobeM CLbCbK0Z0 HACEAEHHs MA 3a0e3NeUeHis CMAI020 POGUMKY CLIbCOKUX MePUmopill 3 ypaxyean-
HSM €8poinmezpayiiunux npoyecis. IIpoananizosano 3axoHo0ascmeo, sike 8USHAUAE 0ePHCABHY AZPaApHY
NOJIMUKY 6 YMo8ax €epoinmezpayii. 3’sicosano, wo 3a idcymuocmi mexanismie peanizayii Oirvuicmo
HOPMAMUBHO-NPABOBUX AKMIE MAIOMb GUKIIOUHO OeKAAPAMUGHULL Xapaxmep. 3anponoHo8ano Wisxu
YOOCKOHANEHHS 3aKOHOOABCMEA Y Uil Chepi.

KiouoBi cioBa: /ep:kaBHa arpapHa MOJITHKA; €BPOIHTErpallisl; arpapie 3aKOHOJIABCTBO; CTATUN
PO3BUTOK; CiTBCHKI TEPUTOPII.
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IIpaBoBbie BBI3OBBI TOCYAAPCTBEHHOIH arpapHoil NOJUTHKH YKpauHbl B  YCIOBUAX
€BPOUHTErpanuu

Yemanasiusaemcs: nonsimue zocydapcmeennoll azpaproll NOAUMUKL 8 YCLOBUSIX eBPOUHMEZPALUL,
100 KOMOPbIM NPeOnazaemcs NOHUMAMb KOMNIEKC NPABOBHIX, OPZAHUIAUUOHHDIX, IKOHOMUUECKUX MeD,
OCYUeCMBISIEMBIX OP2AHAMU 20CYOAPCMEEHHOU 6IACMU U MECIMHOZ0 CAMOYNPABLEHUS. 8 AzpapHoll cepe,
KOMopvle Hanpasienvl Ha NosviuleHue PHexmueHocmu GYHKYUOHUPOBAHUS AZPAPHO20 CEKMOPA IKOHO-
MUKU, peulenue CoyUaIbHblx nPoOaem CelbeKoeo nacerenus u odecneuenue Ycmouusozo Passumust ceib-
CKUX MePPUMOPULl ¢ YUemom e8pOUNMEZDAUUOHHDIX NPOUECCO8. AHATUSUPYEMCS 3aKOHO0ameNbemao,
Komopoe onpedeisiem 20cyOApPCMBEHHYIO AZPAPHYIO NOJUMUKY 6 YCcaosusx espounmezpayuu. Coenam
6b1600 0 GOLUOM KOIUUECTNBE HOPMAMUBHO-NPABOBHIX AKMOG, KOMOPbLE UMEIOM UCKIIOUUMENbHO OeKla-
PaAmMuUBHvLIL Xapakmep, NOCKOALKY OMCYMCmeyom Mexanusmol ux peamusayuu. IIpednazaromes cnocobwt
YCOBEPUEHCNBOBANHUSL 3AKOHOOAMENbCMBEa 8 3Moll cepe.

126 © Kyavuiti 1. M., 2020



Kynwuiti I. M. [pasosi sukiuku 0epxagHoi azpapHoi nonimuku Ykpaitu 8 ymosax espoiHmezpayii

KmoueBble cioBa: rocy/1apcTBeHHas arpapHas MOJIUTHKA; €BPOMHTErPAIlMs; arpapHoe 3aKOHO/1a-
TEeJIbCTBO; YCTOHYNBOE PAa3BUTHE; CEIbCKIE TEPPUTOPUU.

Bcemyn. 1linnvcansg Yroam 1mpo acoriariiro Mixk Ykpainoto ta €C cTaio 3HaYHUM
MOILITOBXOM JIJIs1 PO3BUTKY TOPriBeJIbHUX Bi/IHOCUH Ta JaJI0 MOKJIUBICTb arpapHOMY
cekTopy Ykpainu 3a6esrneuntu 12 % BBII i 6smsbko 40 % BalTiOTHUX HAIXOKEHb
BiJ excropty [1].

3a mizcymkamu 2019 p. ekcriopT MpoyKItii pocTMHHUAIITBA 3pic Ha 22,9 % (KyKy-
pyasu — na 61,3 %, nmenurti — na 26 %, nacinus pinaky — na 30,6 %, makyxu Ta
iHIMNUX TBEPANUX BiJIXOJIB, OJIEPKAHUX il Yac JOOYBAHHS COHSIIITHUKOBOI OJTii — Ha
22,6 %, MaKyXu Ta iHIIMX TBEPAUX BiXOIB COEBOI 0JIii — B 2,2 pasu, sUMeHI0 — Ha
24,5 %, coi — na 14 %, oumii coeBoi — ma 56,3 %, oxnii comammuukosoi — na 1,9 %,
TIOTIOHY Ta BUPOOIB 3 HbOro — Ha 13,6 %, a TakoK NPOAYKII TBAPUHHMIITBA — Ha
5,7 % (M’sica Ta cyOIIPOAYKTIB JOMAITHBOI ITUI — Ha 15,3 %, MOJIOKa 3TYIIEHOTO —
Ha 36,5 %, meny — Ha 26,4 %, sieup nruii — Ha 13,9 %, sxuBoi BPX — Ha 34,5 %
ta in.). I[Ipu boMy 06CsATH eKCIOPTY MPOAYKILT pocauHHUITBA cTanoBan 93,1 %
BCHOTO €KCIIOPTY CiJIbrOCHIPOAYKILii, a TBApUHHUIIbKOI TTpoaykitii — 6,9 % [2].
AHaji3 1UX MOKA3HUKIB CBIAYUTH PO 301JAbIIEHHS KiJIBKOCTI €KCIIOPTY CilIbChKO-
rOCIIO/IAPCHKOI TIPOYKITT 32 paXyHOK MOCTaBKU CHPOBUHE. Pa3oM 3 1M HeoOXiTHO
HAroJIOCUTH, 10 eKCIOPT Hapasi 3aIUIAEThCA HeAAMBEPCU(IKOBAHUM Ta 3 HU3BKOIO
JI0JIAaHOIO BapTiCTIO.

Ananiz nimepamyprux oanux i nocmanosxa 3adaui 00Caioxicenns. Yrojaa mnpo
acorriaiiio Mizk Ykpainoto ta €C Bix 27 yepsus 2014 p. nepenbavae, 10 CTOPOHU
CHIBIPAIIOIOTH i3 METOIO CIIPUSIHHSA PO3BUTKY CIJILCHKOTO FOCIOJAPCTBA Ta CIIBCHKUX
TEPUTOPIii, 30KpeMa MIISIXOM MOCTYIOBOTO 30JIVKEHHST TIOJITHK Ta 3aKOHO/IABCTRA. 13
MeTot0 3/1ificHeHHs criBpobiTHUIITBA CTOPOHM MiATPUMYIOTh TIOCTYTIOBE 30 IMKEHHST
i rapMOHI3aIlito 3 BIZIMOBIIHUM TIPaBOM Ta peryJgTopaumu crasgapramu €C [3]. Bee
I[e BUMarae€ Bij YkpaiHu po3poOJieHHsT YiTKMX 3aXO0/(iB Ta MeXaHi3MiB BUKOHAHHSI
Yromu. Y 3B’s13Ky 3 1IMM 0c00JIMBOI aKTyaIbHOCTI Hapas3i HabyBae aHasIi3 J1epsKaBHOI
arpapHoi TOJIITUKY B yYMOBAX €BPOIHTErPIllii.

[IpaBoBUMU TTUTAHHAMU JIEPKABHOI arpapHOl MOJITUKU 3aliMaluch TaKi Hay-
kosii, ssik O. B. Bimxincoka (O.V Bilinska), O. B. Tadyposa (O. V. Hafurova),
B. M. €pmonenko (V. M. Yermolenko), B. M. Kopuieako (V. M Korniienko),
I. C. Kopwienxo (G. S. Korniienko), T. B. Kypman (T. V. Kurman), A. M. CrariBka
(A. M. Stativka), O. M Tyesa (O. M. Tuieva), B. 1O. ¥pkesuu (V. Yu. Urkevych) ta
in. IIpore zepskaBHa arpapHa IOJITHKAa B yMOBaX €BpoiHTerpailii He Oyja OKpeMUM
00’ €KTOM JIOCJI/IZKEHHS BITYUN3HSHUX HAYKOBIIIB.

Memoto cmammi € 3’sicyBaHHS OHATTS I€P>KABHOI arpapHoOi MOJIITUKYA B YMO-
BaxX €BPOiHTerpailii, aHali3 3aKOHOIABCTBA Y il cepi Ta HOIIYK ILIAXIB i CrocobiB
Oro yI0CKOHAJIEHHS.

Buxnao ocrnoenozo mamepiany. BincyTHicTh HOPMATUBHOTO BU3HAYEHHS
MOHATTS «JIepsKaBHa arpapHa TOJIiTUKay TTPU3BEJIO /10 ICHYBaHHS pi3HUX AediHiii
cepen HayKoBIIiB. Tak, nmpocdecop B. 0. YpkeBuu i nep:kaBHOIO arpapHOIO TOJITH-
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KOIO YKpaiHU IIPOIIOHYE PO3YMITH KOMILJIEKC IIPABOBUX, OPraHi3alliifHuX Ta €eKOHOMiy-
HUX 3aX0/1iB, 10 3AIHCHIOIOTHCS OPTaHaMU JIEP;KABHOI BJIAJIA Ta OPTaHAMM MiCIIEBOTO
CaMOBPS/IyBaHHS, CIPIMOBAHUX HA TiABUIIECHHS e(DeKTUBHOCTI (PyHKITIOHYBaHHS
arpapHoOTO CEKTOPY €KOHOMIKM, PO3B’sI3aHHS COIiaJIbHUX TPOOJIEM CiJIbCHhKOTO
HACEJIEHHsI 3 METOI0 TapaHTYBAHHS MPOJOBOIBYOI Ge3eKu AepkaBu, 3abe3rnedeH st
KOMIIJIEKCHOTO 1 CTQJIOTO PO3BUTKY CLIbCbKUX TepuTopiil [4, c. 19-20].

O. B. bimincbka gepskaBHY arpapHy TOJITUKY PO3TJSIAE SIK MTPIOPUTETHUI
CKJIQJTHUK HAI[IOHAJIBbHOI TIOJIITUKY KPAiHW, MO 3/IICHIOEThCS Y cepi arpapHUX Bifl-
HOCHH 1 € KOMIJIEKCHOIO CUCTEMOIO CTPATETIYHUX 1 TAKTUYHUX TIPUHIIAIIIB 1 3aX0/IiB,
CTIPSMOBAHNX Ha 3a0€3MeYeH s TPOIOBOIBYOI OE3TEeKH JIePKaBH, CIPUSTIUBOTO
IHHOBAIIHO-THBECTUIIMHOTO KJiMaTy B arpapHOMy CEKTOPi eKOHOMIKW YKpaiHu,
CTAJIOTO PO3BUTKY CIIbCHKUX Teputopiii [5, c¢. 12].

Ha nymky T. B. Kypman, fep:xaBHa arpapHa TOJiTHKa — Ile 3aKOHOJABYO Bpe-
ryJibOBaHa, cTabiabHa, IMIECTIPSIMOBAHA JisLIbHICTh OPraHiB JIePKaBHOI BIAIH, IO
OXOTIJTIOE KOMILJIEKC TTPABOBUX, OPTaHI3aIliiHO-YIIPABIIHCHKUX, COIIAIbHO-EKOHOMIY-
HUX, HAYKOBUX, KaJ[POBKX Ta IHIIMX 3aXO0/[iB, CIIPSIMOBAHUX Ha 3a0€31€YeHHs CTaJIOr0
PO3BUTKY arpocdepu i rapaHTyBaHHs IIPOJOBOJIbYOI Gesreku aep:kasu [6, c. 19].

Y cBoto yepry X. Ipurop’esa mij ep:KaBHOIO arpapHOIO MOJITUKOIO TTPOMOHYE
PO3YMITH KOMILJIEKC B3AEMOTIOB SI3aHUX I[IJIECTTPSIMOBAHUX 3aX0/IiB YIIOBHOBAKEHUX
OpPTaHiB JiepKaBH, 110 MAE HA METi 3/[IICHIOBATH CTPATEriuHni BIJIMB Ta (hopMyBaTH
MEeBHY MapaJiiT™My PO3BUTKY arpapHUX BiJIHOCHH, BiIMOBIIHO 10 SIKOi BifIOYBaETHCS
rapaHTyBaHHS [IPOJOBOIBYOI OE3TEKH, T ATPUMAHHS CTaOLIBHOCTI TOXO/IIB TOBAPHUX
BUPOOHUKIB CiJIBCHKOTOCIIOAAPCHKOI MPOAYKIIii, OXOPOHA HABKOJHUIIHBOIO IIPUPO/I-
HOTO CepeIoBUINA i/ Yac 3IiHCHEHHS CiJTbChbKOTOCTIOIaPCHhKOI AiSATbHOCTI, COIiab-
HUIT PO3BUTOK cejia [7, ¢. 63].

Taxum ymHOM, aHai3 HaBejeHUX AeiHIIN CBIUUTD PO BiJICYTHICTD €MHOTO
BU3HAYEHH JIEeP:KaBHOI arpapHoi IMOJITUKM, ke 6 BimoOpaskaio ii eBpoiHTerpa-
HiliHy cupsiMoBaHicTb. O4YeBUAHO, 1110 3 MOMEHTY ITiJ[IIUCaHHs YTOIU 1IPO acoIlialliio
mpoiiec €BpoiHTerpalii /11 YKkpainu ctaB nepiiouyepropuM. Came ToMmy JepskaBHa
arapHa TMOJITHKa TOBUHHA 0a3yBaTHCh HA 3alPOBAJKEHHI KOMILIEKCY TPABOBUX,
OpTaHi3alifHUX Ta eKOHOMIYHUX 3aXO/IiB, CIIPSIMOBAHUX HA iMIJIEMEHTAIN0 YToau
1po acotriaiiito y cdepi CibCbKOTO TOCHIOAAPCTBA Ta PO3BUTKY CIIBCHKUX TEPUTO-
piit. ¥ 11boMy acriekTi B6OAYAETHCS JOIIJIBHUM MTPOaHaIi3yBaTH 3aKOHOAABCTBO, SIKE
BU3HAYa€ Jiep;KaBHY arpapHy IMOJIITUKY B YMOBaX €BPOiHTerpariii.

OcHoBy 3akoHO/aBCTBA y cdepi mep:KaBHOI arpapHOi MOJIITUKN Hapasi cTaHo-
BUTHb Cmpamezis po36uUmKy azpaprozo cekmopy exoHomixu na nepioo do 2020 poxy,
sIKy OyJI0 cxBajieHO posmnopskentsiM Kabinery Minictpi Ykpaiau (nam — KMY)
Big 17 xoBtHg 2013 p. Metoto ii npuitHATTS nepegdavyeHo CTBOPEHHST OpraHiza-
LIIIHO-eKOHOMIYHUX YMOB 3 MeTOI0 e(eKTHBHOIO PO3BUTKY arpapHOro CeKTOpY
IIISIXOM 3a6e3IeYeH s €IHOCTI eKOHOMIYHMX, COIiaJbHUX Ta €KOJOrIYHMUX iHTepe-
ciB cycmisibeTBa st cTabibHOrO 3a0e3leyeHHs HaceJeHHs SKiCHOW0, 6e3eYHoIo,
JIOCTYITHOIO BITYUM3HAHOIO CiJTbCHKOTOCIIOIAPCHKOIO0 TTPOAYKITIEIO0 Ta TTPOMUCTIOBOCTI
CLTBCHKOTOCTIOAPCHKOI0 CUPOBUHOIO [8]. /IOKyMEHT TaKOK MiCTHTD: aHAJI3 podIeM
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PO3BUTKY arpapHOTO CEKTOPY €KOHOMIKM; CTpaTeriuHi I[iJi Ta MPUHITUIIN; 1[LJIHOBI Opi-
enTupu peamizartii Ctparerii; TpiopUTeTHI HAPSAMU TOCATHEHHS CTPATETIYHUX TTiTeH.

Bukonanus 3aznauenoi Crparerii nepegbadanoch 3AIHCHUTH HIJISIXOM PO3-
poOJIeHHST, YXBaJleHHsT Ta BUKOHaHHs J[epsKaBHOI IIPOTpaMu PO3BUTKY arpapHOTO
cexTopy ekoHoMmiku Ha tepion mo 2020 p., ska 6 BU3Hayama MUISIXM Ta CIIOCOOU
BUKOHaHHS 3aBgaHb Crparerii 3a KOKHUM i3 MPIOPUTETHUX HAIPsMiB, MicTuaa 6
nepeJsiik 3aBjiaHb 1 3aX0/1iB, 00CTH 1 JuKepesa (piHaHCYyBaHHS, OUiKyBaHi pe3yJIbTaTi
(iHaMKaTOPM ), CTPOKM Ta BiJIIIOBIIAJIbHUX BUKOHABIIIB. [IpoTe 11e#l I0KyMeHT Tak i He
OyJI0 TIPUITHATO, IO CBIYNTH PO BUKJIIOYHO JeKIapaTuBHU Xapaktep Crparerii,
aJkKe MexaHi3MU il BUKOHAHHSI Tak i He GyJI0 3alIPOBa/[KEHO.

Harowmicte posnopsiskenassm KMY Bixg 30 rpyaus 2015 p. 6ys0 cxBajieHo
Konyenuiro /lepacasnoi yinwo6oi npozpamu po3sumxy azpaprozo cexmopy eKoHOMIKU
na nepiod do 2022 poxy. MeToro TMPUIHATTS IIBOTO akTa mepeadayeHo CTBOPEHHS
OpTaHi3aIliiTHO-eKOHOMIYHUX YMOB /7S e(eKTUBHOTO, COIiaTbHO CIIPSIMOBAHOTO
PO3BUTKY arpapHOTO CEKTOPY €KOHOMIKH, CTabiIbHOTO 3a6e3edeHHsT TPOMUCTOBOCTI
CLIBCHKOTOCTIONAPCHKOI0 CUPOBUHOIO, & HACETIEHHST — BUCOKOSIKICHOIO Ta Ge31eYHOT0
BITYM3HSIHOIO ClIbCHKOTOCIIOAAPCHKOIO TIPOAYKIIEIO, 30i/IbleHHsT 06CSATIB BUPOOHU-
1ITBa POJYKIii 3 BUCOKOIO JI0JIJaHOIO BAPTICTIO, IIOCHUJIEHHS IPUCYTHOCTI YKpPaiHU Ha
CBITOBOMY PUHKY CiJThbChKOTOCTIO/IAPCHKOI TIPOJIYKITi Ta TTPOJI0BOIBCTBA [9].

3anns peanizanii Konrnenii #a MiHicTepcTBO arpapHoi MOJITUKU Ta MPOJIO-
BOJILCTBA Pa30M i3 3aiHTEPECOBAHUMU TIEHTPATbHUMU OPraHaM¥W BUKOHABYOI BJIAJIN
HOKJIaIeHO 0YJI0 000B’SI30K PO3POOUTH Ta MOJATH Y YOTHPHUMIcSYHUI cTpok Kabine-
ToBi MiHicTpiB YKpainu mpoekT /lep:kaBHOI 11iJIbOBOI ITPOTPaMU PO3BUTKY arpapHOro
CEKTOPY eKOHOMIKHM Ha Tiepion 1o 2022 p. IIpoTe He3BaskarOun Ha Te, 1[0 TIPOEKT GYJIO
po3pobieno, ITporpamy Tak i He GyJ10 3aTBEP/KEHO, 1[0 CBIAYUTH PO HEBUKOHAHHS
Konnentii /lep:kaBHOI 1iJIbOBOI ITPOTPAMU PO3BUTKY arpapHOTO CEKTOPY €KOHOMIKU
Ha nepiof 10 2022 p. Ta icHyBaHHS 1Ie OJIHOTO JIEKJIapaTUBHOTO JIOKyMeHTa y cdepi
peanizariii lep;KaBHOI arpapHOi MOJITHKH.

Posnopsmprkennam KMY Bin 13 Bepecusa 2017 p. exBaneno Konyenuito possumxy
pepmepcvkux 2ocnodapcme ma ciibcbkozocnodapcokoi xoonepauii na 2018—2020 poxu,
MeTa sIKOi CTBOPEHHST HeOOXIIHUX OpraHi3aIliitHuX, MPAaBOBUX Ta (PiHAHCOBUX MEPey-
MOB JIJIs1 PO3BUTKY (hepMEPCHKUX TOCTIOAAPCTB Ta CIIbChKOTOCIIOAPCHKOT KOoTiepartii,
MOKpallleHHsI MaTepiaibHO-(iHAHCOBOIO CTAHOBHUIIA CLIBCHKOTO HACEJIEHHS IIJISIXOM:
Ha/IAaHHST TATPUMKH (hePMEPCHKUM TOCIIOAapCTBAM; CTBOPEHHS HOBUX POOOUMX
MiCIb Ha ceJii, 30KpeMa 4epe3 CTUMYJIIOBAHHS CiTbChbKOTOCIOIapChKOi Koolepallii;
nuBepcudikalii gigapbHOCTI (hepMepChKUX TOCTIOJAAPCTB; CTBOPEHHS MEPEYMOB
KpemuTyBaHHSA (pepPMepPChKUX TOCTIOAPCTB 3a MTOCTYMHUMU KPEUTHUMU CTaBKaMU;
301JIbIIIEHHST PIBHST pealbHIX JIOXO/IIB CIJTbCHKOTO HACEJEHHSI Bijl epeavi B OpeH/Ly
cisibebKOTOCTIONAPChKUX yriznb [10].

Bukonanns Konrenmii nepeabayanock 3AifiCHIOBATH IUISIXOM yI0CKOHAJIEHHS
JlepsKaBHOI arpapHol MOJIITUKHU, IHCTUTYIIIITHOTO cepefloBUIIA, OPTaHi3alliitHO-eKOHO-
MIYHOTO MexaHi3My, (hiHaHCOBOrO Ta iH(hopMaIiiiHOro 3abe3neyeHHs i ep;KaBHOI T/
TpuUMKH (hepMepchkux rocrnogapcTB. Oxpim Toro, MiHicTepcTBO arpapHoi MOJTITUKI
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Ta MPOJIOBOJILCTBA PA30M 13 3aiHTEPECOBAHUMU IEHTPATHBHUMU OpraHaMU BUKOHABYOI
BJIAJU IIiJl Yac po3poOJIeHHS IPOEKTY 3aKOHY 1po Jlep:kaBHuil OlomKeT YKpaiHu Ha
BI/IOBIJIHUI PiK Ta CTPATETiYHUX MMPOTPAMHUX JIOKYMEHTIB 3 ITUTaHb PO3BUTKY arpo-
ITPOMUCJIOBOTO KOMILJIEKCY TTOBUHHI BPaXOBYBaTH MOJIOKeHH KoHIentii, cxBajaeHoi
UM pO3TOpsiKeHHsAM. Take hopmyTioBaHHs He 3a6e31euy€e HAIEKHOTO BUKOHAHHS
Konrtertii, a ctaBuTh 11 y 3aJI€3KHICTD Bl MOXKJINUBOCTEN JIEPKABHOTO Ta MiCIIEBOTO
GIO/IKETIB, /10 TOTO K 3a3HAUYEHWI JIOKYMEHT € TUMYACOBUM, IO CBIYUTH PO Bij-
CYTHICTh CUCTEMHOTO MiIX0Y V cdepi mep:kaBHOI arpapHOi MO TUKH.

3 METOI0 CTBOPEHHS HeOOXiJHUX OpraHizamiiiHuX, NpaBOBUX Ta (hiHAHCOBUX
MepelyMOB IS CiTbCHKOTO PO3BHUTKY OyJI0 CXBasieHO posnopsskerasM KMY Bin
23 Bepecust 2015 p. Konyenuyito poseumxy cirocokux mepumopii. Bukonannus Kon-
eIl mepeadadeHo 3AIHCHUTH IILJISIXOM BIPOBA/KEHHS MisKCEKTOPAIbHOIO MiAXO/LY
ii peasizartii, mpoBeieHHsT pepOpMU CUCTEMU YIIPABJIiHHS, YIOCKOHAJEHHS JepKaB-
HOI arpapHoi MOJIITUKH, IHCTUTYIIIHHOTO cepeloBUIN, OPTaHi3alliitHO-eKOHOMIYHOTO
MexaHi3My, (hiHaHCOBOTO Ta iH(hopMaIiiHOTO 3a6e3MeYeHHs 1 IepKaBHOT M ATPUMKI
PO3BUTKY ciiibchbKuX Teputopii [11]. Mixk tTum MiHicTepcTBO arpapHOi MOJITUKH
Ta TPOIOBOJIbCTBA pa3oM 3 HarionanbHolo akajieMi€lo arpapHuX HaykK, 3aiHTepeco-
BaHWMU [EHTPAJTBHUMI OpPTaHaM¥ BUKOHABYOI BJIaJIM TIOBUHHI OyJi pO3poOUTH Ta
nozat y Micstaruii ctpok Kabinerosi Minictpis Ykpainu [Tnan 3axomis 3 peasmizariii
Konrtenii. [Tpote Takuit okymeHT OyJio 3aTBep/KeHO posnopsiskerasm KMY Bin
19 ymmas 2017 p., a oTke, hakTraHo ABa poku KoHremnitist Masa abCOJMIOTHO JIeKJTa-
paTUBHUI XapakKTep.

ITnan saxodie 3 peanizauii Konyenuyii pospaxosanuii 1o 2025 p. i nepenbavae
3aX0/IM 32 TaKUMU HanpsaMamu: 1) MiABUIEHHS SIKOCTI KUTTS CiJIbCHKOTO Hace-
JIEHHST; 2) OXOpoHa Ta 30epesKeHHsT TPUPOIHUX PECYPCIB Y CiIbChKIil MicI[eBOCTI;
3) nuBepcudikallisi Ta PO3BUTOK CiJIbCbKOT €KOHOMIKH; 4) Y/IOCKOHAJIEHHSI CUCTEMU
YIIPaBJIiHHS CIIBCHKUMU TEPUTOPISIMK; 5) OCBiTa Ta iH(hOpMaIliiiHO-KOHCYIbTaIliiTHe
3abe31eYeHHsI.

[MosutuBHUM € TOIi (haKT, 10 cepejl 3aXO0/IiB nepeadaueHo 3abe3neueHHs peasiza-
11ii TTOJI0’KeHb YTO/IM TIPO ACOIIiaIliio, TPUBEAEHHS 3aKOHOABCTBA Y cepi CiTbChKOTO
TOCTIO/IapPCTBA Y BIMOBIHICTD i3 cTaHAapTamMu €C MUIIXOM iMITJIeMeHTAIlii persaMeH-
TiB, IMPEKTUB, pillieHb, PeKOMeH 1alliil Ta oBiomaerb €C, mo Mictatbes B [lonatky
XXXVIII 1o Yromau. IIpore He3Baxkaioun Ha 00OB’SI30K IIEHTPAJIbHUX Ta MiCI[EBUX
OpTaHiB BUKOHABYOI BJa/in MOPOKY /10 1 kBiTHS iHdopmyBaTt MiHicTepcTBO arpap-
HOI TTOJIITUKYU Ta MPOIOBOJILCTBA TIPO CTaH BUKOHAHHS TIJIAHY 3aXO7IiB, 3aTBEP/IXKEHOTO
UM PO3HOPSIKEHHAM, A1 noganus 10 15 keirng KabGinery Minictpis Ykpainu,
y3arajbHeHoI iHdopMarlii Ha odimiitHux BeO-pecypcax Tpo cTaH BUKOHaHHS KoH-
IETIIi1 PO3BUTKY CiJIbCbKUX TEPUTOPIN 10Ci HEMAE.

Cmpamezito po3sumky excnopmy npooykuyii ciibcbkozo 20Cn00apcmea, Xapuosoi
ma nepepobnoi npomucrosocmi Yxpainu na nepiod do 2026 poxy 6yJo cxBaieHo po3-
nopspkerasm KMY sig 10 smmas 2019 p., Meroto sikoi nepenbadeHo 3abe3nedeH st
aKTUBHOI TIPUCYTHOCTI YKpaiHW Ha CBITOBOMY PWHKY TPOJOBOJIBCTBA, 3BAKAIOUN
Ha 3POCTAIOUM 30BHIINMHINM MOTMUT Ta HASBHICTH HEPEaJTi30BaHOTO €KCIIOPTHOTO
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HOTEHIIaJIy rajaysi 3a YMOBY HEOAMIHHOTO JOTPUMAHHS BUMOT 100 3a0e3IeYeHHsI
IPOOBOJIbYOI Oe3mekn kpainm [12].

[MosuTuBHUM € TOH (akT, 1o ogHoYacHo 3i Crparerieto GyJio 3arBepkeHo [ian
3axodis 3 peanisayii ocnosnux uyirei Cmpameeii, cepell SIKUX: TiBUIIEHHST KOHKY-
PEHTOCITPOMOKHOCTI MIPOYKII Ta PO3MIMPEHHS TOBAPHOI HOMEHKJIATYPU €KCIIOPTY;
auBepcudiKallisi pUHKIB 30yTy, ATPUMKA i PO3BUTOK 1CHYIOUMX PUHKIB; IIPOCYBAHHSI
yKpaiHCbKOTO GpeHy Ta iH(opMaiiiiHo-aHamiTHYHe 3a0e3MeUeHHsT eKCIIOPTY PO-
AYKIIii CiThbCHKOTO TOCIIOAPCTBA, XapUoBOl Ta TePepoOHOI TIPOMUCTIOBOCTI.

Ane 3apa3 n10 kpain €Bpornelicbkoro Cow3y MaoTh 1paBo ekcropty 333 ykpa-
THCBKI TAMPUEMCTBA, 3 AKUX Juiie 153 mianmpuemMcTBa-BUPOOHIKN TIPOLYKIIT TSt
CIIOJKUBAHHS JIIOANHOIO. 13 3a3HaY€HOT KiJIbKOCTI MiINIPUEMCTB-BUPOOHUKIB MIPOYKITii
JUIST CTIOKMBAHHS JIIOAUHOIO GibInicTh (72 MiANPUEMCTBA) MAIOTh TIPABO €KCIOPTY
no €C meny, 27 — pubHUX TPOAYKTIB, 22 — MOJIOYHUX TPOAYKTIB, 17 — paBiuKiB
KUBUX OXOJIOKEHUX, 8 — M'dca MTUIl Ta M'SICHUX TIPOAYKTIB, 4 — S€Ib Ta SIEUHNUX
MPOJLYKTIB, 110 OJTHOMY — KUIIKOBOI CHPOBUHU Ta Kojareny [13].

Taxi moka3HMWKM CBiZYATh, IO JOCTYII /10 €KCIOPTY CiJIbChbKOTOCII0/1apPChKO]
HPOAYKINi Mae obMmeskeHe Kosio ocib. IIpu 1mboMy aHasi3 eKCIopPTY CilbChKOTOCIIO-
JIApChKO1 MPOAYKITI Hapasi MmiATBEP/KYE 11 CUPOBUHHWUE Ta HeAnBepcuiKoBaHUIA
xapaktep. Pazom 3 mum Crparterisi He MICTUTh OKPEMUX 3aXOJliB, CIIPSIMOBAHUX Ha
BUPOOHUIITBO MPOAYKITII 3 I0AHOI0 BapTiCTIO.

CuiBpobiTHUIITBO Mixk YKpaiHoto ta €C B arpapHiii cdepi OXOIIIOETHCS HIUPO-
KUM KOJIOM CYCITIJTBHUX Bi/IHOCHH, TIEPEJIK SIKUX MICTUThCS B cT. 404 Yroan. 3 MeToio
3JiiiCHEeHHsT TaKOTO CIiBpoOiTHIIITBA CTOPOHU THATPUMYIOTh TIOCTYIIOBE 30JIMKEHHST
Ta TapMOHI3aIliio 3 BIJIMOBIIHUM MPAaBOM Ta peryasitopuuMu cranpaptramu €C,
30kpema 3 Tumu, 1o BusHaueHi y Jomarky XXXVIII. IIpu mpomy perjiameHTH,
JIMPEKTUBH, PillIeHH:, peKoMeH/1allii Ta mosijjomsienHs €C, 1o MiCTATbCS B 10/1aTKAX,
€ YaCTMHOIO IOPUIMYHUX CTAH/JAPTIB, SIKI PO3IVISAAAIOTHCS YKPAiHCBKOIO CTOPOHOIO
[P TIOCTYOBOMY HaOJIMKEHHI 3aKOHO/IABCTBA I0I0 KOHKPETHOTO CEKTOPY Y1 IPO-
ayxry [3].

Takum unHOM, YKpaiHa B3siia Ha cebe 3000B’s13aHHS 3 ajlanTarii HallioHAIBHOTO
3aKOHO/IaBCTBA /10 3akoHOAaBcTBA €C 3a TakmMu HampsMmamu: 1) ToJiTHKa SKOCTI;
2) opraniune dhepMepcTBO; 3) TEHETHYHO MOM(bIKOBaHI 3¢pHOBI; 4) 6iOpPO3MAITTS;
5) craHzapTH TOPTiBJIi POCJAMHAMH, HACIHHSM POCJIVH, TPOLYKTaMU, OTPUMAHUMU
3 pocauH, GpyKTamMu Ta oBouyaMu; 6) cTaHAapTH TOPTIiBJI )KMBUMM TBapMHAMU Ta
MPOyKTaMU TBAaPUHHUIITBA.

OCKiJIbKM 3-IIOMIK YCiX IMX HAIIPSAMIB HAHOLIbII MacIITaOHUM € IIPOLIEC aamTa-
1ii caniTapHnX Ta (HiTOCAHITAPHUX 3aXO/IiB, OHUM i3 TIEPIITUX KPOKIB OYJI0 CXBATEHHST
Kab6inerom Minictpis Ykpainu (posnopsipkenns Big 24 mororo 2016 p.) Beeoxo-
naorouoi cmpamezii imnaemenmayii Inasu IV (Canimapni ma gimocanimapni 3axoou)
Posdiny IV <«Topziens i numanns, nog’szani 3 mopeieieios Yeoou npo acouiauio mixic
Yxpainoro, 3 oduiei cmoponu, ma €sponeiicokum Corozom, Esponeiicokum Cniemosapu-
CMBOM 3 aMOMHOL enepeii i ixnimu deprcasamu-urenamu, 3 inwoi cmoponu. BigmosigHo
710 TTHOTO HOPMATUBHO-TIPABOBOTO akTa YKpaina 110 kinmg 2021 p. moBuHHA afanTy-
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BaTH B HalliOHA/IbHE 3aKOHOAABCTBO ToHaA 250 aktiB €C 3a HanpsiMaMu — JepKaB-
HUil KOHTPOJb Y chepi CD3, GesreunicTh XapuoBUX MPOAYKTIB Ta KOPMIB, 30POB’sI
i 6uarorosryyust TBapUH, 3[0POB’ST POCJUH Ta iH.

3 MeTo10 3abe3nedeHHs BUKOHAHHS YTOIM IIPO acollialiio nocranoBoio KMY
Bix 25 sxoBTHs 2017 p. 6yso 3arBepmkero [lian saxodie 3 euxonanns Yeoou npo
acouiauio mixe Ykpainor, 3 oomiei cmoponu, ma €eponeiicokum Corszom, €sponeti-
COKUM CNIBMOBAPUCTNEOM 3 AMOMHOL enepezii i ixnimu Oepicasamu-uienami, 3 iHuLoi
cmoponu. 1lum nokymenTom BusHaueHo 1943 3aBpanns, SKi MOMUPIOOTHCS HA 24
chepu. 3a BUKoHaHHS 3aB/ialb BinoBizanbHi 106 opraniB Biaaau Yikpainu. Koxkre 3
11X 3aBJaHb BiANOBigae OKpeMiil ctarti Yrogu abo iMILIEMEHTYE BU3HAYEHI HOPMMU
npasa (Acquis) €sporreiicbkoro Coroay.

Ha BukoHanHs 1. 2 BuIiesasHadeHoi nocranosu Kabinery MinicTpiB Yipainu
Haka3zoM MiHicTepcTBa arpapHoi MOJIITUKA Ta MPOAOBOJIBCTBA YKPAIHU Bijl 27 4epBHSI
2018 p. 6y.10 3atBepskeHo [lian 3axodie 3 nabauicenns sakonodascmea Ykpainu 0o
npasa €C 6 azponpomuciosomy xomniexci, skum nepeadadero 700 sasaanb. JJoxy-
MEHTOM TaKOJK TepebaueHo TOaHHs MOKBAPTAIbHO, 0 MEPIIOTO YHCIa HACTYII-
HOTO 3a 3BITHUM TIEPioZIoM Micsiis indopmaltii mpo ctad BUKOHaHH: [Inany 3axo/iB.
Jlo1isIbHO 3ayBasKUTH, TIT0 3aTaJbHUN CTaH BUKOHAHHS YTOIM TIPO acortiariio y cdepi
cimbepkoro rocriogapera Ha 2019 p. cranoBUTH Beboro Jwmt 34 % [14].

Hocnidxicenns ompumanux pesyavmamie. Anasi3 3aKOHOABCTBA, sIKE BU3HAYAE
JlepsKaBHY arpapHy MOJITUKY B yMOBax €BpOiHTerpaillii, cBiyuTh mpo: 1) Besnky
KIJIbKICTh HOPMAaTHUBHO-TIPABOBUX aKTiB, SIKI MAlOTh BUKJIIOUHO JIEKJIapaTUBHUI Xapak-
Tep, OCKIJTBbKY BiJICYyTHI MeXaHi3MU iX peasrisaitii; 2) BiJICyTHICTb €IMHOTO HOPMAaTUB-
HO-TIPABOBOTO aKTa, IKUI BU3HAYAB OV CTpPATETiuHi IMiJTi IepsKaBHOI arpapHOl MOJITKY
SIK 'y cepi BUPOOHMIITBA CLIBCHKOTOCIIOAAPCHKOI MPOLYKIIi, TaK i COIiaIbHOTO PO3-
BUTKY ceJia; 3) BiICYTHICTb CUCTEMHOTO IiXOLY, TPUHHATTS HOPMATUBHO-TIPABOBUX
AKTiB CIIPSIMOBaHe BUKJIIOYHO HA BUPIIIEHHST TOTOYHUX MTPOOJIEM.

[Tpu 1bomMy MOIIJIBHO HATOJOCUTH, HIO i/ JEP5KaBHOIO arpapHOIO MOJITUKOIO
HEOOXiIHO PO3YMITH KOMILIEKC [IPAaBOBUX, OPraHizalliiiHuX, eKOHOMIYHIX 3aXO/iB,
0 3/IIHCHIOITBCS OpraHaMM JIeP:KaBHOI BJIaIM TAa MiCIIEBOTO CAaMOBPSIZLYBaHHS Y
arpapHiii cdepi, gKi CIpIMOBaHi HA MiABUIIEHHS e(DEeKTUBHOCTI (DYHKITIOHYBAaHHS
arpapHOTO CEKTOPY €KOHOMIKHU, PO3B’sI3aHHsI COIiaIbHIX TPOBJIEM CLIbCHKOTO Hace-
JIeHHsI Ta 3a0e3IeYeHHsT CTaJoT0 PO3BUTKY CiIbCHKUX TEPUTOPIH 3 ypaxyBaHHSIM
€BPOIHTErpaIiifHuX mpoIleciB.

OcCHOBHUM TIPIOPUTETOM JIeP>KaBHOI arpapHOi MOJTITUKA MMOBUHHA CTAaTH KOHIIETI-
ITis1 CTAJIOTO PO3BUTKY CLILCHKUX TEPUTOPIH, sIKa Tiependayac KOMIUIEKCHUI PO3BUTOK
€KOHOMIYHOI, COIaIbHOI Ta eKOJIOriuHOI cep cesa, IKi MOBUHHI 11epebyBaT y B3ae-
MOIii i B3a€MO3B’SI3KY JIJIST TOTO, 1100 BUKOPUCTAHHS TPUPOIHUX PECYPCIB CLIBCHKIX
TEPUTOPIN 3a/0BOJBHSIO TOTPEOM HUHINIHBOTO IMOKOJIHHSA Ta 3JilicHIOBanIOCa Oe3
KO TSI MOKJIMBOCTI MalOyTHIX MOKOJIiHD 3aJ0BOJBHATH BJacHi morpebu |15,
c. 120].

Bucnoexu. Sx 6aunmo, aep:kaBHiil arpapHiii mosiTuii YKpaiHu B ymMoBax
€BpoiHTerpallii 6paKye CUCTEMHOCTI Ta CTpaTeriyHuX Miaxo/iB. HasgBHICTh BEIUKOI
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KiJIBKOCTi HOpMATHBHO-IIPABOBMX aKTiB y Liil cdepi 31e611bII0ro CBiAYNTD PO iX
JleKJIapaTuBHUI Xapakrep. Bee 11e npusBoauTh 10 BiZICYyTHOCTI peajbHOIO €KOHO-
MIiYHOTO Ta COMIaTbHOTO eheKTy €BPOIHTETPAILi] /75T BUPOOHUKIB CLILCHKOTOCIIONAP-
cbKoi mpoaykitii. Tomy HeOOXiTHUM € BU3HAYEHHSI CTPATETIYHUX IIiJIeil IepKaBHOT
arpapHol MOJIITUKKA B YMOBAX €BPOiHTerpailii Ta muigxiB 1i peamizallii B €IMHOMY
HOPMAaTUBHOMY aKTi. ¥ IbOMY acleKTi MOIJIbHO PeKOMeHAYyBaThu MPodiIbHOMY
MiHicTepeTBy po3pobuTi OCHOBM J€p:KaBHOI arpapHoOi MOJITHKY, SKUMU Tepeada-
YUTU KOMILJIEKC ITPaBOBUX, OPraHi3alliiHUX Ta eKOHOMITHUX 3aXO/IiB, CIIPSIMOBAHUX
Ha iMIIEMeHTaIliio Yroau mpo acoriatio y cdepi CiibCbKOTO TOoCIofapcTBa Ta
PO3BUTKY CibCbKUX TepuTopiil. CTPyKTypa 11bOTO HOPMATUBHOIO aKTa MOBUHHA
BioOpakaTu cTpaTeriuyHi MpiOPUTETH JepPKAaBH, MEPIIOYEPTOBUMHU CEPEN SIKUX €:
3aXO0/1, CIIPSIMOBaHi Ha 3a0e3IeYeHHsT MPOA0BOJIBUYOI OE3IEKH; PO3BUTOK arporpo-
JIOBOJTbYMX JIAHITIOTIB /I0JJAaHOI BAPTOCTi Ta CTaJWil PO3BUTOK CLIBCHKUX TEPUTOPIiil
B YMOBaX €BPOiHTerparii.
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Legal challenges of the state agricultural policy of Ukraine in the conditions of European
integration

It is revealed that there is no definition of a state agricultural policy that reflects its Furopean
integration orientation. It is proved that since the signing of the Association Agreement, the process of
European integration for Ukraine has become a priority. It was stated that the state agricultural policy
should be based on the introduction of a set of legal, organizational and economic measures aimed at the
implementation of the Association Agreement in the field of agriculture and rural development. A detailed
analysis of the legislation defining the state agrarian policy in the context of European integration has
been carried out. The conclusions were drawn about: a large number of legal acts, which are exclusively
declarative, since there are no mechanisms for their implementation; lack of a single legal act that would
determine the strategic goals of the state agricultural policy, both in the field of agricultural production
and social development of the village; lack of a systematic approach, and the adoption of regulations is
aimed solely at solving current problems.

1t is stated that the main priority of the state agricultural policy should be the concept of sustainable
rural development, which envisages integrated development of economic, social and environmental spheres
of the village, which must be in interaction and interconnection in order for the use of natural resources
of rural territories to meet the needs of the present generation. and was done without sacrificing the
ability of future generations to meet their own needs. It is proposed to develop the Fundamentals of
The State Agrarian Policy in the form of a Law that would provide a set of legal, organizational and
economic measures aimed at implementing the Association Agreement in the field of agriculture and rural
development. It is pointed out that the structure of this normative act should reflect the strategic priorities
of the state, among which the priority should be: measures aimed at ensuring food security; development of
value-added agri-food chains and sustainable rural development in the context of European integration.

Keywords: state agricultural policy; European integration; agricultural legislation; sustainable
development; rural territories.
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HAYKOBI NMOHATTA 1 OPUANYHA TEPMIHOAOT 4
TA IX POAb Y KPUMIHAABHOMY 3AKOHOTBOPEHHI

Cmammio npucesueno ananizy HayKosux NOHIMs i 10PUOUUHOT MEPMIHON02IT KPUMIHATLHOZO 3aKO-
H00ascmea, GUABLEHHIO IX 63AEMO36°A3KY 1 PO Y 3aKOHOMBOPUIll QiANbHOCTE 3 PO3POOKU T NPUUHAMMS
SKICHUX 34 (POPMOI0 © DOCKOHAIUX 3G 3MICTOM 3AKOHI6 NPO KPUMIHATLHY 6i0nosidanviicmy. Posensiymo
JOZiUHY CMPYKMYPY KPUMIHATOHO-NPABOSUX NOHAMb (3Mmicm i 06cs2) ma ix pisui 6udu: eudosi, podoei,
OUiHOUNT nonsmMms i Kamezopii K QyHOAMeNmaivii NOHAMms npaea; pPo3poodaeHo 0CHOGHE NPAGUILA |
ocobnueocmi ix susnavenns i saxpinienns 6 mexcmi saxony. CHopmyIb06ano ocHosHi sumozu (napame-
MpU AKOCMI ), WO BUCYBATOMBCSL 00 TOPUOUMHUX MEPMINIE i 3a JONOMO2010 AKUX Y 3AKOHT NPO KPUMIHATLHY
610n06I0ANLHICID NOZHAUAIOMBCS. NPABOST NOHIMMSL, W0 CMAHOBLAMb 3MICT NPABOBUX HOPM, 1OPUOUUHUX
KOHCMPYKYiTl Ma THUWUX HOPMATIUBHO-NPABOBUX YMBOPEHb — CKAAV0BUX eNeMEeHMIs 1020 3aKony. Bukia-
0eno nponosuyii w0do 600CKOHAEHH QOPMU i 3MICINY KPUMIHATLHOZ0 3AKOHOOABCMEA.

KmouoBi cioBa: 3aKOH PO KPUMIHAJIbHY BiJITIOBIIa/IbHICTh; KPUMiHAJIbHE MPABOTBOPEHHS;
MOHSATTS] KPUMIHAJIBHOTO TIPaBa; KaTeropii KpUMiHATIBHOTO NTPABa; BU3HAUYEHHS IMOHSATh KPIMiHAJIBHOTO
1paBa; TEPMiHOJIOTiSI KPUMiHAJIBHOTO 3aKOHY.
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Hayunble noHsATHS U I0pUAHYeCcKas TEPMHHOJIOIUS U UX POJb B YTOJOBHOM 3aKOHOTBOPYECTBE
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omsemcmeennocmu. Paccmompena noeuveckasi cmpykmypa yzoi08HO-npasosuix nowsmutl (cooeparcanue
u 06veM) U pasiuuHvle UX 6UObL: BUO0BDIE, POOOBBLE, OUEHOUHBIE NOHIMUSL U KAME20PUL KaK (ynoamen-
manvivie NOHIMUSL NPasa; paspadomansvl 0CHOGHvIE NPABULA UX ONPeOCSeHUs. U 3AKPENIeHUsL 6 meKcme
saxona. Chopmyauposanvl ocHosHvle mpedosanus (napamempuvl Kauecmea), npedssasisiemvie K 10puou-
UCCKUM MEPMUHAM, C NOMOUHIO KOMOPHIX 6 3aKOHe 00 Y20l08HOU OMEEMCMEEeHHOCU 0003HAUAIOMCS]
npasosvie NOHAMUSL, COCMABSIOUUE COOEPHCAHUE NPABOBLIX HOPM, 10PUOUUECKUX KOHCIPYKUULL U UHDLX
HOPMAMUBHO-TPABOGHIX 00PA308ANUTL — COCMABISIOUUX TEMEHMO8 9M020 3aKona. Manoicenvt npedno-
HCEHUSL, HANPABIEHHDIE HA COBEPUEHCMBOBANHUE (POPMBL U COOCPHCAHUSL Y20I08HO20 3AKOHOOAMEIbCMEA.

KiroueBbie cioBa: 3akoH 00 YroJIOBHOI OTBETCTBEHHOCTH; YTOJOBHOE MPABOTBOPYECTBO; MOHSI-
THE YTOJIOBHOTO IIPaBa; KATETOPUH YTOJOBHOTO TIPaBa; OIpe/ieJieHue TIOHSTHI YTOJIOBHOTO TIPaBa; Tep-
MHHOJIOTHSI YTOJIOBHOTO 3aKOHA.

Axmyanvnicms memu. SIKicTh i BU3HAUEHICTh 3aKOHY TPO KPUMiHAJIBHY BiflIIO-
BiZIaJIbHICTh 3HAYHOIO MipOIO 3aJ/Ie;KaTh Bijl PO3POOJIEHOCTI MOHATH Ta JOCKOHAIOCTI
IOPUIMYHOI TePMiHOJIOTII, III0 3aCTOCOBYETHCS B TEKCTI 3aKOHY Tpu (HOPMYJITIOBAHHI
KPUMiHAIBHO-TIPABOBKX 3a00POH 1 MPUITUCIB y HOro HOpMaX, IOPUIMYHUX KOHCTPYK-
IiX, TPE3YMIIIIISIX Ta iHINTMX HOPMATHUBHO-TIPABOBUX YTBOPEHHSX — eJleMeHTaX 3Mi-
cTy 3akony. Ilepuiopsgane 3HadyeHHsl TYT MalOTh KPUMiHAJbHO-TIPABOBI IIOHATTS, i
SIKUMU PO3YMIIOThCSI JIOTIKO-IOPUANYHI YTBOPEHHS, sIKi BiZI0OpaskaroTh i DiKCYIOTh y
CBOEMY 3MicCTi 3arajibHi (TUIIOBi) CYTTEBI 03HAKU, BJIACTUBI TIEBHOMY KJacy (BUIY)
00’eKTiB (SBMII) peanbHOI [iiicHOCTI (TOJOBHUM YMHOM — CYCILIBHO HeGe3[edyHM
MISHHSAM 1 TOKapaHHSAM 32 HUX), IO MiAJIATal0Th KPUMiHATHbHO-TIPABOBOMY PETYJIIO-
BAHHIO i BifIOOPasKEHHIO B 3MiCTi 3aKOHY. PO3IJISIHYTO JIOTIYHY CTPYKTYPY HOHSITH
(3micT i 06csT) Ta X BUW: BUIOBI, POJIOBI, OIIHOYHI TIOHSTTS i KaTeropii (K hyH-
JaMeHTaJIbHI TTOHATTS KPUMIHAJIBLHOTO IIpaBa), 3’ SCOBaHa iX PoJib Y KPUMiHATBHOMY
3aKOHOTBOPEHHI, 3/11iCHEHO aHali3 0COOIMBOCTEIl BU3HAYEHHST KPUMIHAIbHO-IIPABO-
BUX MOHATH i (POpMYTIOBAaHHA KPUMIHATHHO-TIPABOBUX Je(PiHIIIIA.

TepmiHOMOTiS KPUMiHAJBHOTO 3aKOHY BU3HAUAETHCS SK CUCTEMa IOPUANIHUX
TEPMiHIB — 0COOJIMBUX 3HAKOBUX MOBHMX OJIMHUILb, 32 JOMOMOTOIO SIKMX Y TEKCTi
3aKOHY OMHUCYIOThCS ((DIKCYIOThC) O3HAKH MOHSITh, IO CTAHOBJISATD 3MICT CTPYKTYP-
HUX eJIeMEHTIB 3aKOHY: KPUMiHAJIbLHO-TPABOBUX HOPM, IOPUAUYHUX KOHCTPYKIIiH,
Npe3yMIIii, IHCTUTYTIB, IHIIMX HOPMATHBHO-IIPABOBUX YTBOPeHb. TepMiH KpuMi-
HAJILHOTO IIPaBa TPAKTYEThCS K CJIOBO abO CIIOIyYeHHs CJIiB (CJIOBOCIIONYYEHHS ),
SIKI 9iTKO BU3HAYAIOTH BiATIOBIHI MTOHSTTS, IO CTAHOBJSATH 3MICT KPUMiHAJIBHO-TIPA-
BOBUX HOPM a00 IHIIMX CTPYKTYPHUX €JIEMEHTIB KpUMiHaJIbHOTO 3akony. Jlocoi-
JUKEHO POJib TEPMIHIB Y PO3KPUTTI 3MICTYy TOHATH, BU3HAUYEHI 1 3aKpIIJIeHH] 1X Y
TeKCTi 3akoHy. Becrtanosisieni BuMorn (mapaMeTpi) SKOCTI, SKUM MaioTh BiJIITOBiIaTh
TEPMiHH, 1[0 3aCTOCOBYIOTHCS TIPU BU3HAYEHHI KPUMiHAIBbHO-TIPABOBUX 3a00POH i
MPUIINCIB Y 3MICTi 3aKOHY 1IPO KPUMIHATIbHY BilNOBiAa/IbHICTL. PO3TsHYTO THUTIOBI
MOPYIIEHHS 1IUX BUMOT, 1[0 MAIOTh MicIle B 3aKOHOTBOPYIl MisI/IbHOCTI, c(hOpMYIThO-
BAHO TMPOTO3UILii, CIIPSIMOBaHI Ha YyJOCKOHAJEHHS (POPM i 3MiCTy KPUMIHATbHOTO
3aKOHO/IaBCTBA.

Buxnao ocnosénozo mamepiany. Kpuminaibie 3aKOHOAABCTBO YKpainu —
y ¢opmi Kpuminanbpaoro komekcy Ykpainm (pami — KK Ykpainu) — mae cBoim
3aBJIaHHAM MPaBOBe 3a0€3MeYeHHsT OXOPOHU MPaB i CBOGO/I JIIOIMHU 1 TPOMaISTHUHA,
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BJIACHOCTI, IPOMaJICBKOTO MOPSIJIKY Ta IPOMaJChKOI Oe3IeKH, TOBKILISA, KOHCTUTY-
[IITHOTO yCcTPoto YKpaiHu Bijl 3JIOYMHHKX MOCSTaHb, 3a6e3MeyeHHs MUpy i Ge3nexn
JII0ZICTBA a TakoK 3armobiranns 3imounaaM (4. 1 cr. 1 KK Ykpainn). s mporo KK
Ykpaiuu BU3HAYAE, sIKi CyCIJIbHO HeGe3IeuHi TisTHHSI € 3JI0YMHAMU Ta SIKi MOKapaHHs
3aCTOCOBYIOTBCS /10 0Ci6, 1m0 ix BumHman (4. 2 ct. 1). IIpu 11boMy 3I04MHHICTB CyC-
HiJIbHO HeGe3MeYHNUX AisiHb, a TAKOK X KapaHiCTh Ta iHII KPpUMiHAJIbHO-IIPABOBI
HACJI/IKM BU3HAvYatoThes Tibku B HopMax KK Ykpainu (u. 3 ct. 3). Hanro Baknnse
3HAUEHHSI MA€ 1 3aKOHOJaBYEe PIIIEHHS, 3TITHO 3 AKUM MepesiK i 06csar CyCcrijbHO
Hebesneynnx JisgHb, mo susHaveni KK Ykpainu simounHaMu, a TakoXK 00’ €KTUBHUX
i cy0’eKTHBHUX O3HaK, IM BJIACTUBHUX i mependadeHnx y BianmoBigaux crattsax KK
YKkpainu, € BUUepPIHUMU i PO3IIUPIOBATIBHOMY TJIyMadeHHIO He miasdaraoTtsb (4. 1 crt.
2) 3 0JIHOYACHOIO 3a00POHOIO 3aCTOCYBaHHS 3aKOHY PO KPUMiHAIbHY BiIIOBiIa/Ib-
HICTh 3a aHasyoTieo (4. 4 cT. 3). YKazaHi JOKTPUHAJIbHI TPUHITUIOBI MOJIOXKEHHS
KPUMIHAJTBHOTO TPaBa, 10 BU3HAYAIOTh CYTHICTb 1 3MIiCT OCTAHHLOTO, BUCTYIAIOTh
BKJTMBUMU TapaHTisIMU JIOTPUMAHHS TIPUHITNATIIB BEPXOBEHCTBA MPaBa Ta 3aKOHHOCTI
IIPU 3aCTOCYBAHHI HOPM KPUMIHAJIbHOTO 3aKOHOJIABCTBA, Peaisallii KpUuMiHATbHOI
BIZIMOBITAJILHOCTI Ta MPU3HAYEHHS CIIPABEJINBOTO TTOKapaHHs ocobaM, BU3HAHUM
0OBUHYBAJIBHUM BUPOKOM CY/ly BUHHUMH Y BUMHEHHI 3JI0YKHY.

3 ypaxyBaHHAM 0COOJIMBOCTEIl yKazaHUX 3aBlaHb i crenudiunux 3acobiB ix
3HificHeHHs 10 M€l Taay3i 3aKOHOJABCTBA BUCYBAIOTHCS OCOOJUBI i1 TMiaBUIIIEH]
BuMoru. lle o3navae, 30kpema, MO0 KPUMiHATbLHO-ITPABOBI HOPMU, IOPUANYHI KOH-
CTPYKIIil, Tpe3yMIIIlii, (ikirii, iH1II HOPMAaTUBHO-TIPABOBI YTBOPEHHS SIK eJeMEeHTH
3MICTY 3aKOHY PO KPUMiHAJIbHY BiJIIOBiZaJbHICTh MalOTh OYTH JZOCKOHAJIUMHU,
BUPIZHATHCS BUCOKMM PiBHEM (hOPMaIbHOI BU3HAYEHOCTI, 3a0e31euyBaTi 10CTaTHbO
giTKe i MOBHE (hOPMYJIFOBAHHS B 3aKOHI KPUMiHAIbHO-TTPABOBUX 3a00POH 1 MPUITKCIB,
BU3HAYEHHST B HbOMY TOUHWX CKJIa/iB 3JIOYMHIB, XapaKTePU3YBATUCS HEYXUIHHIM
JI0/IeP;KaHHAM 3aKOHIB 1 M0JI0KeHb (DOPMAJIbHOI JIOTIKM Ta Cy4aCcHUX IIPABUJI 3aKO-
HO/IaBYOI TEXHIKH.

OcobIMBO BaskJIMBY POJIb y CUCTEMI BUMOT (TIapaMeTpiB), 10 CTABJISATHCS /IO
SIKOCT1 3aKOHY TIPO KPUMIiHAJIbHY Bi/IIIOBI/IaJbHICTD, BilirpaloTh KPUMiHAJIbHO-TIPaA-
BOBi MOHATTS i IOPUANIHA TEPMIHOJIOTiS, MO € eJeMeHTaMU 3MICTy 3aKOHY TIPO
KPUMIiHAJIbHY BIIIIOBIZIaJIbHICTL: MOTO HOPM, IOPUAMYHUX KOHCTPYKILIH, THITNX
HOPMaTHUBHO-IIPABOBUX YTBOPEHb, i MPU 11bOMY 3HAYHOIO MipOI0 BILJIMBAIOTH SK Ha
(opmy, Tak i Ha 3MICT Ta JOCKOHAJICTH 1HOTO 3aKOHY B Iijiomy [1, ¢. 57]. Y dop-
MaJIBHIH JIOTIIll TIOHATTS TPAKTYIOTh K OJIHY i3 OCHOBHUX (DOpPM MUCIEHHS, SIKa €
pe3yJIbTaTOM y3araJibHeHHsI 1 BUIJIEHHS JIesIKOi MHOKMHU (KJacy, BUY) TIpeaMe-
TiB ab0 sIBUI 00'EKTUBHOI MINCHOCTI 32 3aTaIbHUMU (THIIOBUMM) Ta CYTTEBUMH iX
O3HAKaMU, SIKHMU BOHU BiIPI3HSIOTHCS Bij inmux sBuil [2, ¢. 91; 3, c. 105-108; 4,
c. 456—460]. Buxoastun 3 1(bOTO, Tl NOHAMMAMU KPUMIHATILHOZO NPABA 0 PO3Y-
Mimu J102iko-10puduuni ymeopenns, siKi BimobpaKaroTh i (DIKCYIOTb CYTTEBI 3arajibHi
(TumoBi) o3Haku 00’€KTIB (SIBMI) HEBHOIO Kjacy (BUAY) peajbHOI AIHCHOCTI, 1110
HajexaTh 10 chepu 3JI0UNHIB i TOKapaHb, — OCHOBHUX €JIeMEHTiB KPUMiHAJIbHOTO
mpaBa — IKUMU BOHU Bi/IPi3HAIOTHCS Bif iHITNX 00’€kTiB (s1BUT). O3HAKN BKa3aHUX
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HOHATD BiZ0OPaKaIoTh K (pakTHUHi, Tak i colfianbHi (CyciabHy HeOe3IIeYHICTh) Ta
IOPUINYHI BIACTUBOCTI BKA3aHUX SIBUII, 110 HAJIEKATh /10 TPEAMeTa PeryaioBaHHS
KPUMIHAJILHOTO TIpaBa sIK MmMyO/iaHOl Tasysi mpaBa. TUM caMUM Il TIOHSTTSI CYTTEBO
Bi/IPi3HAIOTbCSA Bijl MOHATDH iHIIOI rasy3eBoi HaJeKHOCTI. IX 0coGIMBICTD TakoXk
MOJISATA€ B TOMY, IO OLJIBIIICTD i3 HUX HaOyBalOTh OMIIliiHOrO Ta (hopMai3oBaHOTO
(odiriitHO-1IpaBOBOro) 3aKpiljieHHst y BepOasibHiil (c0BecHiil) ¢hopMi B UNHHOMY
1IpaBi sIK eJeMEeHTH KPUMiHQJIbHO-TIPABOBUX HOPM Y TEKCTi 3aKOHY IIPO KPUMiHAIbHY
BiIMOBIIAIbHICTD 1 BU3HaYeHHs y Biganosiguux crattsax KK Yipainu. MopmyBaHHs
MOHSTH KPUMIHAJIBHOTO MTPaBa 3/[iHCHIOETHCS, TIO-TIEPIIIe, HA Mi/ICTaBi ananisy 00’exma
nisnanms — 1esikol MHOKUHY 06’€KTiB (SIBUIIL) OZHOTO i TOTO K KJacy (BULY) — CycC-
MJIBHO HeOE3MeYHNX [IisTHD 1 MOKapaHb 32 HUX IJISIXOM BUSIBJIEHHST Ta BUOKPEMJIEHHSI
CYTTEBUX 3araJibHUX O3HaK, MPUTAMAHHUX YCbOMY iX KJacy (BUIY) 3 OAHOYACHUM
abcrparyBaHHsIM (BiZIBOJIIKAHHSIM) Bijl ApyropsiiHUX (HeCyTTEBUX) o3HaK. [To-mpyre,
Ha Ti/ICTaBl CHHTE3Y y3arajJbHIOIOThCST 1 00'€IHYIOThCS CYTTEBI 3araibHi 03HAKU 06 €K-
TiB (sBUIT) i iMaHEHTHO BJjacTHBI (MpUTaMaHHi) IOMY Kjacy 00’€KTiB (sIBHUIN) Ta
(dikcyroTbes (3aKpIMJIIOIOTHCS) Y CTPYKTYPI TIOHSTTS B CJOBECHIHN (hopmi.

JloriuHa CcTPYKTypa MOHATH KPUMIHAJILHOTO TpaBa CKJIAJAETHCSA 31 3MICTy U
00cATy K BaXKJIMBUX Ta 00O0B’SI3KOBUX IOKA3HMKIB THX 00’€KTIB (SIBUII) peajbHOI
pificHocTi (06’ €KTUBHOTO CBITY), IO BiZIOOPasKAOThCS I Y3araJbHIOIOTHCS Y TIOHSTTI.
3micm nowsimmsi CTaHOBUTD BUYEpPITHA crcTeMa (YIOPSIIKOBaHA Ta 0OMeKeHa CyKyTI-
HICTh) CYTTEBHUX 3arajibHUX i 000B’SI3KOBMX O3HAK, IO OPraHiYHO MpPUTAMaHHI
BiZmoBiHOMY KJacy (Buay) o6’e€kTiB (SIBUII) peajbHOI AiliCHOCTI B cepi Kpumi-
HaJIbHO-1IPABOBOTO PEryJIIOBaHHS 1 SIKMMM BOHU Bifpi3HSIOTHCS Bij iHmux. O6csez
Ub020 NOHAMMS — 11e Iesika MHOKMHA BCIX 00’€KTIB (SBUII) KPUMiHAIbHO-TIPABOBOIO
XapakTepy OHOrO0 i TOro caMoro kaacy (BHIY), sIKi nepeabadeni y IOHATTI (OXOILIIO-
I0ThCSl HUM) 1 € HOCISIMU O3HAK, 1[0 CTAHOBJISITH 3MICT I[bOTO MOHATTS |5, ¢. 34—36;
6, c. 55-57]. O6¢srT i 3MicT TOHATTS MepebyBaOTh Y TICHOMY 3B’SI3Ky I yTBOPIOIOTh
y CBOIi1 €IHOCTI iZieai3oBaHuil («MUCJIEHU» ) 00’ ekm abo K npedmem nowsmms |3,
c. 129]. Teit 06’ext (peaMeT) TOHSTTS B ifleali30BaHOMY 1 y3araJbHEHOMY BUTJISII
BizoOpaskae cyTTeBi prucu 06’ €KTiB (SIBUII) peaabHOI AICHOCTI y cdepi KpuMiHaIb-
HOTO I1PaBa, JeKUTh B OCHOBI BCTAHOBJIEHHSI Ha3BU (iMEHi) MOHATTS, & TOMY Mae€
BKJIMBE 3HAUEHHS JIJI51 JIOTIKO-JIIHTBICTUYHOTO BU3HAYEHHSI KPUMiHATBHO-TTPABOBUX
HOPM Y TEKCTi 3aKOHY, 10 3MICTY SIKUX I[i TOHATTS HaJeXaTb.

Vei OHATTS KPUMIHAJIBHOTO TIpaBa 3aJIesKHO Bijl 06¢csaTy 00’€KTiB (SIBUII), 110 B
HUX y3araJbHIOIOTHCS 1 BiZOOPasKAIOThCS, MOIISIOTHCS Ha BUIOBI i pomoBi. Budosi
nousmmst BizoOpakaloTh ysarajbHeHi, OCHOBHI CYTTEBI O3HAKU AESKOI MHOMKITHIN
00’eKTiB (ABUII) OJHOTO I TOTO camMoro Buay (Kiacy, Tuiy) [4, c. 53]. Y kpuminaib-
HOMY TIPaBi I1i MOHATTSI CTAHOBJIATD, 3a 3araJibHUM TTPABUJIOM, 3MICT JUCITO3UIIIHT
HOpM Oco6JMBOT YaCTHHNM KPUMIHATBHOTO MPaBa Ta IOPUANYHO 3aKPITLIIOIOTHCS Y
crarTax (yactuax crareit) Ocobsmsoi yactuan KK Yipainu. Y aucnosuiisx mmux
craTeil BioOpasKa€ThCs ePeBasKHO JIMIIE OJMH y3araJibHeHUI BUL (THUIT) CYCHiJIbHO
Hebe311euHOoI TTOBeIHKK 0co0K — AistHHs (il un Ge3/isIbHOCTI), 1[0 BUSHAETHCS 3710~
yrHOM, Hanpukiaaz, kpamizkka (cr. 185 KK Ykpainn), rpabix (ct. 186 KK Ykpainn),
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mraxpaiictBo (ct. 190 KK Ykpainn) Ta in. B inmux Bumagkax BujioBe MOHATTS 0XO-
IJTIOE /IBa 4u Oisibiiie (B aJbTePHATHBI) OHOTUITHUX AKTiB CYCIHIJIHbHO HeOe3MeqHO]
HOBEAIHKY (iSHb), 1[0 MOCATAIOTh Ha €AMHUIA s HUX 00’ €KT 3JI04MHY, MAIOTh CyT-
TEBI O3HAKU CXOKOCTI (HABITh MEBHOTO 30iTy 32 CYTTEBUMHE i OCHOBHUMI O3HAKAMIA),
a TOMY HaJIeXKaTh JI0 OJIHOTO M TOTO 3K «y3araJbHEHOTO» KJyacy (BUAY) /isTHb, 1O i €
mijcTaBolo s 06’ €HaHHS IX B ofHOMY (€AMHOMY) BUIOBOMY HOHSTTI. BHacminok
I[OTO 3a MOJIOHI AiSTHHS KPUMiHAJbHA Bi/IIOBIIaIbHICTh BCTAHOBJIIOETHCS B OJIHIN
KPUMiHAIBHO-TIPABOBiil HOpMI, Hampukaam, OanautusMm (cr. 257 KK Ykpainn),
MIPUBJIACHEHHS, PO3TpaTa MaitHa ab0 3aBOJIOIHHS MallHOM IIJISTXOM 3JI0BKMBAHHS
ciysx60BuM cranoBuieM (ct. 191 KK Ykpainn), yMucHi TSKKi TiJIeCHI YITKOKEHHST
(ct. 121 KK Ykpaiau) Toiro.

SIx pesymbrar abcTparyBaHHst (BiIBOJIIKAHHST) BiJl HECYTTEBUX O3HAK SIBUII
(00’ekTiB) 0HOrO i TOro  BuUAY (KJacy, TUIY) BHOKPEMJIOIOThCS y3arajibHEHHS
OCHOBHUX CYTTEBUX O3HAK, 8U006I NOHAMMS € TOCTATHHO TOYHUMHU, 4iTKO, 3 HEOOXi -
HOTO TIOBHOTOIO i, SIK MPAaBUJIO, BUYEPITHO BU3HAYAIOTh B y3aTraJbHEHUX O3HAKaX, IO
CTAHOBJISITH 3MICT IIUX TIOHSITh, CYTTEBI pUCH 00’€KTIB (SBUII) peaybHOI AiHCHOCTI,
1[0 Bi0OpasKaloThest y CJIOBECHIiT popmi y 3micTi 1ux moHATh. OcTtanHi, 6e3yMOBHO,
CIIYTYIOTH OCOOJMBUMMU JIOTIKO-IOpUAMYHUME 3acobamu (iHcTpyMeHTapieM) Gopmy-
JIFOBaHHS 3a00POH 1 MPUITUCIB, 1[0 CTAHOBJISATH 3MICT KPUMIHAJIBHO-TIPABOBUX HOPM,
BuzHavennx y crartsax Ocobausoi vactuan KK Ykpainu oo meBHUX CyCHiIbHO
HeOe3eYHNX [TisTHb, BANHEHHSI IKUX O3HA4Ya€ MOPYIIEeHHs BKa3aHUX 3a00poH Ta,/ab0
IIPUIIKCIB 1 TOMY BU3HAIOTHCS 3aKOHO/aBlieM 37104rMHamMu. OTke, OCHOBHUM IIPU3HA-
YEeHHSAM KPUMiHAJIbHO-IIPABOBUX HOPM, 3aKpirieHuX y cTartsax OcobamBoi yacTHHM
KK Ykpainu, i BUZOBHX IIOHSTB, 1[0 CTAHOBJISATH iX 3MICT, € JeTalabHa 1 Ge3mocepens
peraaMeHTallid B 3aKOHI KPUMIHAJbHOI BifITOBIATBHOCTI 32 BUNHEHHS CYCITLIHHO
HeOe3MeYHIX JIiTHb TIEBHOTO BUJLy (KJIacy, THITY ): KPaIisKOK, MaxXpaiiCTs, 3TBAITYBaHb
TOIIO, K1 BU3HAHI 3JI0YNHAMU.

Podosi nonsmms BimoOpaskaloTh ysarajbHeHi cyTTeBi o3Haku sBuml (06’ek-
TiB) IHUPOKOro 3a 00CATOM KJIACY, HAa PiBHI POy, M0 3MICTY SIKOTO BXOISATH iHIII
KJacu (SIBUINA), IO € BUIAMU I[bOTO pofy [4, c. 519; 7, c. 282]. ¥ kpumiHaibHOMY
npaBi POAOBI MOHATTS JTOCUTH IMUPOKI 3a 0OCATOM, CTAHOBJIATH MEPEBAKHO 3MICT
HOPM-TIPUATIUCIB Ta 1HCTUTYTIB 3arajbHOI YaCTUHU KPUMIHAJIBHOTO MPaBa, y SIKUX
BUKJIA/IEH] 3arajibHi MOJOKEHH Ii€l Tamy3i mpasa, 10 MaioTh 3a6e3MeYnTH 3aCTO-
cyBatnst HopM OcobsmBoi yactunn KK, siki BCTaHOBIIOIOTH KPUMiHATBHO-TIPABOBI
3a60POHY BUNHEHHS CYCIJIBHO HEGE3MEUHUX [isTHb, 1[0 BU3HAHI B HUX 3JI0YMHAMIL.
Bonm BnimBaioTh Ha KPUMiHAJBHO-TIPaBOBe perymioBaHHs (y cdepi BU3HAHHS
CYCIJIbHO HeOe3MeuHnX isTHb KPUMIiHATHHO-TIPOTUIIPABHUMHU I KAPAHUMM) OTIO-
cepesIKoBaHO, TOJIOBHUM YMHOM 4Yepe3 CUCTeMY BHUIOBUX MOHATH, BU3HAYEHUX Y
HopMax OcobJIMBOI YaCTUHU KPUMIiHAIBLHOTO 3aKOHOAABCTBA. PONOBI MOHATTSI, SIK
MIPaBUJIO, 3IUCHIOIOTh PETYJATUBHUN BIJIUB HA KPUMIHAJIBHO-TIPABOBI BITHOCUHU
He 6e3MocepeIHbO, a OMOCEPEAKOBAHO — Yepe3 3MICT i 06CAT BUAOBUX MOHSTH, 1110
CTaHOBJISATD 3MicT HOpM OCOOJIUBOT YACTUHU KPUMIHATIBHOTO 3aKOHY. Y 3B’SI3KY 3 UM
BUJIAETHCS HEJOIIJILHOIO periaMeHTallisd KpUMiHAJIbHOI BiIMOBIZIAIbHOCTI B HOPMax
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Oco6auBoi yactuan KK Ykpaiuu 3a okpemi (KOHKpeTHi) cycHiibHO Hebe3meuHi
MSTHHS MISXOM BUKOPUCTAHHS POMOBUX TOHATH. BU3HAUeHHS 32 iX JOTIOMOTOIO B
HopMax OcobsmBoi yactuan KK Yipaiau kpuMiHaIbHO-TIPOTUIIPABHUX [[iSTHb MOTJIO
6 MepeTBOPUTH KPUMiHAJIBHO-TIPABOBI HOPMK B aMOP(Hi, HA/ITO MIMPOKI 32 06CATOM
1 HeJoCTaTHbO BU3HAYEHi 3a 3MiCTOM HOPMATHBHO-IIPABOBI YTBOPEHH:I. 3arajoM Ie
cynepedrsio 6 CydacHUM TEHJEHIIISIM PO3BUTKY KPUMIHAJIBHOTO 3aKOHOTBOPEHHS,
JIOMiHyIOU€e 3HAYeHHs cepejl IKUX MA€ MPUHIUI OMTUMAJbHOTO CITiBBiZIHONIEHHS
abCTPAKTHOTO i KOHKPETHOTO, M0 HA/IA€ MOXKJIMBICTh YHUKATUA HAATO Ka3yICTUIHUX
i BoTHOYAC HAZIMIPHO y3araJbHeHNX (TeHepatri3oBaHuX) (GOpMyIoBaHb MediHilliil B
3akoHi. PojoBi IOHATTS, sIK OL/IBIN MIMPOKI 32 06CSATOM, Y MOPIBHSAHHI 3 BUIOBUMHU €
<IMATMOPSAAKOBYIOUMMU», @ BUJIOBI — <«IMANOPAAKOBAaHUMI». Mizk HUMU 32 3MICTOM Ta
00CArOM iCHYIOTh BiIHOCHHM cyOOpAUHALLL, Y KMX BU3HAYAIbHY POJIb MAlOTh POIOBI
HOHATTS. Y 3B’13Ky 3 UM HopMH 3arajibHol Ta Oco6aMBOI YacTUH KPUMiHAIBHOTO
mpaBa MaioTh mepeOyBaTH y BiIHOCHHAX KOOPAMHOBAHOCTI, JOTIYHOI Y3TOIKEHOCTI,
MPUIOMY BUIOBI MOHSATTSI HOpM OCOBIMBOI YaCTUHU He MAfOTh CYIIEPEYrTH HOPMaM
3arajJibHOI YaCTUHU, 3MICT SIKUX CTAHOBJISITH POJIOBI TOHSTTSI.

OcobBY pOJib y CHCTEMi MOHATH KPUMIHAIBHOTO MPaBa BUKOHYIOTh KAmMezo-
pii — rpaHUYHO MIMPOKI 32 06cATOM (PyHAAMEHTabHI MOHATTS, SKi BiZoOpaKkaioTh
i (ikcyIOTh Yy cBOEMY 3MiCTi HaiOIIBIN CYTTEBI BAACTUBOCTI i HAUOGIIBII MIMPOKUI
ob6csr siBut (06’ekTiB) peasibHOI fificHocTi [8, ¢. 251; 4, ¢. 240-241] y cdepi kpu-
MiHasbHOTO 1paBa. /o KaTeropiii KpUMiHAJIBHOTO TIpaBa € MiJ[CTAaBU BiJITHOCUTHU
TaKi: «3aKOH TIPO KPUMIHAJIBHY Bi/IITOBIIAJIBHICTY, «3JI04UH»> (TIOHATTS 3JI0YUHY —
ct. 11 KK VYkpainu), «CKJIaj 3JI04MHY>, «€JeMEHTH CKJIaLy 3J04uHy> («00 €KT»,
«00’€KTUBHA CTOPOHA», «CY0’€KTHBHA CTOPOHA», «CYO'€KT BIIOUMHY» ), «[IOKapaHHSI»,
OKpeMi BU/IM TTOKapaHb Ta iH. 3 MOTJISALY JIOTIKO-THOCEOJIOTIUHOI TIPUPOIN 1 CyTi, TIi
KaTeropii 3arajioM He BiJIPI3HSIOTHCS Bijl TOHATh KPUMIHAJIBHOTO TIPaBa. BiMiHHICTD
OJISATAE, TOJIOBHUM YMHOM, B 00CsI3i y3arajabHeHHsT 00’€KTiB (SIBUII) MEBHOI chepu
peasibHOI [iIICHOCTI, 110 B HUX BizoOpaxkaoThes. Kareropili KpuMiHaJIbHOTO MpaBa,
acUMiIol0uYM B co0i 3HAHHS, 110 BU3HAYAIOTHCS Y MOHATTSX L€l rajysi — BUJOBUX
i pOIOBUX — y3arajbHIOIOThH 1X 32 TIPEIMETHOIO0 HAJIEKHICTIO, BUOKPEMJIIOIOTD i aKy-
MYJIIOIOTh HaitOLIBIN 3aTajibHi Ta CYyTTEBI O3HAKM, 110 BJIACTHUBI BiIOBITHUM KPHMi-
HaJIbHO-TIPABOBUM SIBUIIIAM Ha PiBHI 3arajabHOTO. /[0 TAaKNX O3HAK MOKHA BilIHECTH,
HAIMPUKJIAJ], O3HAKY TIOHATTS 3JI09MHY, SKkUMU BijnosigHo no ct. 11 KK Ykpaiau €
TaKi: 3JI0YMH — Tl€ JIsTHHSI «CYCIiJIbHO Hehe3euHes, «KpUMiHAIbHO-TTPOTUIIPABHE,
«BUHHE», <KapaHe», «BUMHeHe cy6'eKToM 3/0unHy». Came 11i 03HaKU MalOTh OyTH
[pUTaMaHHI KOKHOMY 3 BUOBUX TIOHSTh, SKUMU BU3HAUYAIOTHCS 3JI0YMHH, Tiepeada-
veni y BianoBiaHux crartsix Ocobausoi yactuin KK Ykpainu. I HaBmakw, ix BigcyT-
HICTh BUKJIIOYAE MOKJINBICTH BUSHAHHS I[UX JisiHb (X04a i mepegadadyeHnx y cTaTTsax
KK Yipainn) six smountiB. Kareropii i oHSTTS 1iepeOyBaroTh y BiJHOCHHAX JOCUTh
YiTKOI KOOpAMHAIil — KaTeropii KOHCOMiAYIOTh (00’ €IHYIOTh) TEBHY CYKYIHICTh
MOHATH KPUMIHAJIBHOTO TIPaBa Ha IIi/ICTaBi 3aTaJIbHUX 1 CYTTEBUX O3HAK, MMPUTAMAaH-
HUX BCiM 00’ekTaM (SBHUIAM), 110 HaJeKaTh 0 OJHOTO i Toro camoro (ysarajibHe-
HOTO) KJIacy, sIKi BiZIoOPaskarOThCsI Y IIUX MOHSATTSIX, HAAIOTh IM BJIACTUBOCTI JIOTTYHOT
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Y3TOJKEHOCTI 1 HeCyTepedsIMBOCTI SIK KaTeropiaJlbHO-TIOHATIIHOI cuctemu. Karteropii
BUKOHYIOTh Ba)KJIMBY METOMOJOTIUHY (DYHKITIO: BOHU YTOPSIKOBYIOTh BCIO CYyKYyTI-
HICTh KPUMIHATHLHO-TIPABOBUX MOHSTH, 320€3MeYYI0Th iXHIO CUCTEMATU3AITII0, JIEKATh
B OCHOBI 1MOOY/IOBU TIOHSITIHHIX Psi/liB KPUMIHAJIBHOTO TIpaBa sIK JIOTiYHOI cuctemu |9,
c. 129]. Kareropii HafaloTh MOKJINBICTh OIJIBII TIMOOKO Mi3HATH CYTHICTH 06’€KTIB
(sBumn) y cepi KpUMIiHAJIBHOTO MIPaBa, iX BifoOpakeHHsT y KPUMiHAJIbHO-ITPABOBUX
HOPMaX, IOPUANYHUX KOHCTPYKITISAX, MPE3YMIIIisAX, iHITNX HOPMAaTUBHO-TIPABOBUX
YTBOPEHHAX KPUMIHAJIBHOTO 3aKoHO/aBcTBA. OTiKe, KaTeropii KpUMiHATBHOTO TIPaBa
MalOTh HA/[3BUYAITHO Ba)KJTMBE TEOPETUYHE i MPAKTHUUHE 3HAYEHHS, a TOMY SIBJISIOTH
c06010 HEOAMIHHUN eJleMEHT CUCTEMU TOHSTh KPUMiHATBHOTO TipaBa. OmHak meil
TTI/IXi/T TO/IJISTIOTh He BCi HAYKOBII. /leski BBasKatoTh, MO 10pUCHpy/ieHIlis (04eBUITHO
i KpuMiHaJbHe TPaBo TakoxK. — M. I1.) mailke He 3HA€ KaTeropil, i Jiuie TaKUM SIK
<IIPABO3HABCTBOY, «IIPABO», «Jlep:KaBar, 1110 «KyJbTUBYIOTbCS Y Teopil jep:kaBu i
MpaBa, 3 BEJMKUMU TPYAHONIAMU MOKHA MPUCBOITH paHT Kareropiit» [10, c. 90].
Hagezena noswitist, MabGyTh, IPYHTYETHCSI HA BUCJIOBJIEHOMY Y MUHYJIOMY JESTKIMU
HAYKOBISIMY TIOTJISI, 3TiJIHO 3 SIKMM KaTeropii BuaHaBaiucst (opmoro (3acobom)
suie disocodcbkoro nmisHaHHs, a He TPUBATHOHAYKOBOTO, B cdepi GKoro (30Kpema
y cdepi nmpaBosHascTBa. — M. I1.) MoskHa OyJI0 BECTH MOBY Jiuliie po mousrts [11,
c. 87-94]. XubHicTb 1[OTO MiAXOAY OYeBUIHA: KOKHA 3 HayK (He Tiabku (isocodis)
Yy CBOEMY PO3BUTKY Ta TOAATBIIOMY YAOCKOHAJIEHHI 3HAHD MO0 CBOTO TIpeaMeTa i
MorIOIEHOT PO3POOKH CUCTEMU TIOHSITH 3/1aTHA (DOPMYBATH TITHUPOKI 32 00CSTOM y3a-
raJIbHEHHSI [TPO MPeAMET IM3HAHHS i Ha Iill mizcTaBi opMyIoBaTH HAyKOBI abCTpak-
1ii Ha piBHi KaTeropiii. ToMy 06IPyHTOBAaHMM CJIiJi BASHATH TBEP/KEHHS HAyKOBIIIB,
SIKI BUSHAIOTh MOKJIMBICTD 1 HEOOXIHICTh PO3POOKH KaTeropiii He juiie B (hiocodil
[11, c. 87-94; 12, c. 103], a 1 y KOKHiiT HAYKOBill ANCIIUTLIIHI, B OPUANYHUX 3aTaiOM
[9, c. 75-97, 129-145; 13, c. 113—119] i B Hay1i KPUMiHAJIBLHOTO MpaBa 30KpPeMa.
OTske, KaTeropii BUCTYNAIOTh HA3BUYANHO BAKJIMBUM i 000B’'SI3KOBUM €JIEMEHTOM
HAyKOBOTO Mi3HAHHS B CUCTEMI IOHATh KPUMIHAIBHOTO IIpaBa.

OkpeMy rpymny HOHSTb KPUMIHAJIBHOTO TIPaBa CTAHOBJIATD OUIHOUHI NOHSAMMSL,
HaTPUKJIAI, «0co0IMBa KOPCTOKicTh> (1. 4 4. 2 ct. 115 KK VYkpainu), «cusibue
nymeBHe xBumioBaHHA» (cT. 116 KK Ykpainn), «icrotHa mkomas (4. 1 ct. 364 KK
Ykpainn), «Tsoxki Hacaiakuy (c1. 236 KK Ykpainn), «repopusyBaHHs 3aCy/I>KEHUX>
(ct. 392 KK Ykpainn) tomto. I1i Ta iHu mogiOHI MOHSTTS XapaKTepPU3YIOThCs HEIO-
CTaTHBOIO BU3HAYEHICTIO, Bi/ICYTHICTIO YiTKUX ((hopMasi3oBaHNX) O3HAK i KPUTEPIiB,
sIKi BusHa4ya 6 (yTOYHIOBAJIM, KOHKPETU3YBAJIM ) iXHiit 3MicT Ta obcsr [14, ¢. 22-23;
15, c. 103—104; 16, c. 12—14; 17, c. 112—114]. IcuyBaHHs B KpUMiHATBHOMY TIPaBi i
3aKOHO/IABCTBI OI[IHOYHUX MOHSATH 3yMOBJIEHO 00’ €KTUBHOIO HeoOXiaHicTI0. BoHn Ha
BiJIMiHY Bi/l TIOHSITh «TOYHOTO 3HAYEHHS» Bif0OpaKaOTh 00’€KTU (SIBUINA) peasib-
HOI JIICHOCTI, 0 XapaKTepPU3yIThCs CKIAIHICTIO («aMOPGhHICTIO» ), BIZICYTHICTIO
JIOCTAaTHBO YITKMX 1 BUPA3HUX PUC Ta BJIACTUBOCTEH, HEBU3HAUEHICTIO IXHIX MEX,
Mipu it 06csry Toro. ToMy MOHSATTS BIIHOCHO BKa3aHUX 00'€KTIB (SIBUIIL) HE MOXKYTh
OyTi c(hOpMy/IbOBaHI I BUKJIALEH] B TEKCTI 3aKOHY SIK IOHSATTS «TOUYHOTO 3HAYEHHS»
[18, c. 248-262]. BHacigok 11boro 3’sacyBaHHsI 3MicTy i 00CATY OI[IHOUHUX TIOHSTh
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3aBJXK/IM TIOB'si3aHe 3 HEOOXIIHICTIO 3aCTOCYBAaHHS Y KOKHOMY BHUIIAJIKY <«NpOUedypu
ouinku (ouinI08aNHs)> BIANOBIAHNX KOHKPeTHUX ABUIL (00’€KTIB), 110 MAIOTh MicIle B
peasibHiil MICHOCTI, 32 KA MOPSIIKY «Kpallley — «Tipiies, «OiIblies — «MeHIIes,
«XOPOIINif» — «roranuii» Ta in. [Ipuyomy 3micT BKazaHUX MOHATD, YHACIIOK IXHbOI
HEBU3HAYEHOCTI, 3aBKAN MOTPeOYE KOHKPETH3AIT 1 yTOUHEHHSI 3 YPaxXyBaHHIM OCO-
GJIMBKX BJIACTUBOCTEN AHOTO KOHKpeTHOTO Bumazaky [19, c. 68-74; 20, c¢. 87-91].
¥ 3B’A3Ky 3 1IUM BUKOPHUCTAHHS 3a3HAYEHUX TOHATH Y KPUMiIHATHBHOMY 3aKOHO/IAB-
cTBi (y TeKCTi 3aKOHY) Ma€ OyTH 10 MOKJIUBOCTI OOMEKEHO, a IXHE 3aCTOCYBAHHS
Y KOKHOMY KOHKPETHOMY BUIIA/IKy TOTPeOY€E PETEIHHOTO MOPiBHSIBHO-OIIHOYHOTO
aHaTi3y ¥ I'PYHTOBHOI apryMeHTallil B aKTaX 3aCTOCYBaHHS HOPM KPUMiHATbHOTO
1pasa, 10 HEOOXIHO [IJIsi BCTAHOBJIEHHS 0OMEXKEHHs CY/I0BOI IUCKPEIii Ta MOJK-
JIMBUX TOPYIIIeHb KPUMIHATBbHOTO 3aKOHO/IABCTBA 11 OXOPOHIOBAHUX 3aKOHOM TIPaB i
cBOGO/I JIIOIMHK Ta TPOMaJISTHUHA B TIPABO3aCTOCOBHIN JisIBHOCTI.

Hanzsuuaitno BaskmBe 3HAUEHHS B 3aKOHOTBOPYil iSJIBHOCTI MA€ BU3HAUEHHS
HayKOBUX TPABOBUX TOHSATH 1 3aKPIMJIEHHS iX Y CJIOBeCHi (popMi y TEKCTi 3aKOHY.
ITin eusnauenuam KpUMiHAILHO-NPABOBUX NOHSMB CJLIO PO3YMIMU J0ZIUHY ONEPaLin, 3a
00MOM02010 SKOI POIKPUBAEMBCS IMICI NOHAMMSL, TMOOMO 6KASYIOMBCI i PiKCyIomvcs
cymmesi i 3azanvii (Munoei) 1020 03HAKU, GAACMUST 6CboMy Kaacy (6udy) 00 exmis
(s6uwy) peanvioi diticnocmi, wo y3azarvuioromvcs y nowsmmi [21, ¢. 163—165]
i nions2aI0Msb KPUMIHAILHO-NPABOBOMY Pezynto6aiiio. JIOCUTh 4acTO BU3HAYEHHS
MOHSITTSI HA3UBAIOTh Je@iniyicto — KOPOTKE BU3HAYEHHSI TIOHSITTS, 0 BPaXOBYE BCi
CYTTEBI O3HAKM sIBUIIA 200 MTPEIMETIB, 10 BiZIOOPAKAIOTHCS B MOHATTI. BusHaueHHst
BUKOHY€ BayK/IMBI Mi3HABAIbHI i IPpaKTHYHI (DYHKIIIi: BOHO JI03BOJISIE YITKO OOMEKUTH
Kjac (BUJ) SABUII, 10 HaJIeXKaTh /10 TIpeiMeTa MipKyBaHb (IIpefiMeTa TIOHATTS); 3a
HOTO JIOTIOMOTOIO 3’ SIBJISIOTHCS MOKITUBICTh OJTHAKOBOTO PO3YMIHHS ITbOTO TIPeIMeTa
BciMa cy0’ekTamMu Mi3HAHHS, IO JIEKUTh B OCHOBI MiKOCOOUCTICHOTO CITiJIKYBaHHST
i B3aemoyii Jozeit [6, c. 66].

OcHOBHUM (KJIACHYHUM) BHU/IOM BU3HAY€HHS KPUMiHAJIbHO-TIPABOBUX IOHSTD
€ BU3HAYeHHs IX yepe3 3a3HayeHHs HailOIMKY0l POLOBOI O3HAKM i BUOBOI BifiMiH-
HOCTI (Yepe3 HailOIMKYMN pif i BUAOBY BiaMmiHHiCTB) [6, ¢. 66—67]. Hampukian,
KpaJli’kKka — TaéEMHe BUKpajienHs yyskoro Maitia (cr. 186 KK Ykpainn). Tyt «Bukpa-
JIAHHST 4y’KOTO MaiiHa» (BJIACTHBE SIK KPAJikKIl, Tak i rpabesky) — pojoBa O3HaKa,
tTaeMHe (MPU KPaJaiKIili), a TaKOK BiKpUTE BUKpagaHHs (rmpu rpabesi) — BUIOBI
BiZIMIHHOCTI. AJie SIK CJIYIITHO CTBEP/KYIOTh (haxXiBIli Hayku (hOpPMabHOI JIOTIKH,
JIaJIeKO He BCi MOHSATTS MOKYTh OYTH BM3HAuYeHi yepe3 pijf i BUIOBY BiAMIHHICTB,
IO 3aCTOCOBYETHCA Y KPUMIHAIBHOMY MPABOTBOPEHHI. /loCUTh pO3MOBCIOIKEHTM
€ Takuii cnenudivHuii cnocib poskpumms smicmy nowsame (L0zivna onepayis), sk
ONUC CYMmMEBUX 1 3azanivHux (MUNOBUX) 03HAK UbOZO NOHSAMMS uepe3 ix nepenix
[6, c. 75-76] (nepepaxysanis) i 3axpinienus 6 clo6ecHill PopMi 6 MEKCMi 3AKOHY.
[Tpuyomy 11eii croci6 cJrij MOALIAT Ha ABa BUAW. Y TEPIIOMY 3 HUX IepeJiiK O3HaK
MOHSTTS 3aBEPIIYETHCSA y3arajJbHIOBATbHOIO 03HaKoI0 (TepMiHoMm). [Ipukaamom
€ OIKC O3HAK TOHATH y KPUMIHATbHO-TIPABOBUX HOPMaX, B SKUX BU3HAYAIOTHCS
roryBanHus 10 3mounHy (4. 1 cr. 14 KK Ykpaian), nigOyproBants 1o 3j0unny (4. 4
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cr. 27 KK Ykpainu), ymucHe 3HUIIEHHS a00 MOIIKOKEHHS 4y;KOTO MaiiHa, morposa
BHUIIEHHS YYy’KOro MaiiHa 3arajabHOHeOesneuHnuM crocobom (4. 2 cr. 194, cr. 195
KK VYkpaian). ¥ nux i iHmmx mogiOHuX BUITaIKaX ysarajibHIOUYA O3HaKa (TepMiH)
6araTo B 4OMY BH3HAYA€ i BJIACTUBOCTI, IPUTAMAaHHI BUIOBUM (4aCTKOBMM ab0 KOH-
KPETHUM ) O3HAKaM I1bOTO ITOHSTTS, 110 BKa3aHi B KpUMiHAIbHO-TIpaBoBiit Hopmi KK
SK anbrepHaTHBHI. OCTaHHI B CBOIO Yepry CBifiYaTh PO BJIACTUBOCTI O3HAKH, sIKA
OIMCAHA y3arajbHIOIOUYUM TEPMiHOM.

[Ipore B 6i/bIIOCTI BUTIAKIB Y KPUMIiHATBHOMY TIPABOTBOPEHHI OIHC O3HAK
MTOHATTSI B 3aKOHI HE 3aBEPIIYETHCS y3araJbHIOIOUOI0 03HaKoIo (TepMminom). Hampu-
KJTa/, y TOHATTSAX «TsDKKe TisecHe ymkomkenas»> (c1. 121 KK Ykpainn), «kary-
BauHs» (cr. 127 KK Vkpainn), «3amumennst B Hebesnerni» (cr. 135 KK Yipainn)
TOIIIO BKA3Yy€EThCS JIHIIe Mepesiik (repepaxyBaHHsI) IIUX O3HaK. AJie 1ie He O3HauaE,
0 ¥ BKA3aHUX BUMAAKAX MAlOTh MicIle gidxpumi (He 3aeepuieni) nepenixu 03Hax
NOHAMb, N0 3aCTOCOBYIOTHCSI B KpUMiHalibHOMY 3akoHi. Ili mepesiku € 3aBxau
BUYEPHHUMU (3aBepIIeHUMHU) YU aOCOMIOTHUMU 1 HE MOXKYTh JIOINOBHIOBATHUCH
iHImMUMKU (HOBMM) O3HAKaMU, He BKa3aHUMM y 3aKoHi. /laHe pillleHHsS IPYHTYEThCS
Ha (QyH/aMEHTaJbHUX 1 BiANPABHUX ITOJIOKEHHAIX KPUMIHAJIBHOTO IIpaBa, 3TiIHO 3
akuMU 1) 3JI04MHOM BU3HAETHCS JIMIIE CYCILIbHO HeGe3leuHe IisHHS, 10 Iepes-
6auere KK Ykpaiuu (4. 1 cr. 11); 2) mizcraBoro KpuMiHaJIbHOI BiAMOBiZaIbHOCTI €
BUMHEHHSI 0COO0I0 CYCITIIBHO HEGE3MEYHOTO MisTHHS, SIKe MICTUTH CKJIAJ 3JI0YHHY,
nepex6avenoro KK Ykpainu (u. 1 cr. 2). 3 1[bOro BUILINBAE, IO IIEPEJIK CYCHiIbHO
HeOe3TMeYHNX JIisiHb, 10 BUSHAOTHCS 3JI0YMHAMM i 32 BAMHEHHSI SIKUX repeibaueHa B
KK VYkpainu kpuMiHaibHa BiINIOBIIAIbHICTD, € BUUepHUM. OTiKe, 1 epestik 03HaK
(ki BimoOpaskaoTh (paKTHUHI, COMiaJbHI Ta IOPUINYHI BJIACTUBOCTI BiAMOBIIHUX
00’eKTiB [stBUII] peasbHOI AICHOCTI), MPUTAMAHHUX IIMM JISTHHSIM Ta Tepeabade-
HUX y 3MICTI KPUMIHAJbHO-TIPABOBUX TOHATH K €JeMEeHTU HOPM KPUMIHAJIBHOTO
MpaBa, € BUYEPITHUM 1 HEe MO’Ke CBaBiJTbHO JOTIOBHIOBATHCS HOBOIO O3HAKOIO, HE
nepen6aveHo0 3aKOHOM. PillleHHsI, 1110 MPOMOHYETHCSI, MA€ BAKJIMBE TEOPETUUHE
Ta IIPaKTHYHE 3HAaYEeHHs 1 Ma€ 000B’I3KOBO yPaxXOBYBaTUCH SIK Y 3aKOHOTBOPYIii, TaK
i B MpaBO3acTOCOBHI# MistbHOCTI. [HIMHNI miaxix Oyae o3Hadatn Ge3rmijcTaBHE PO3-
IIMPEHHS MEK KPUMiHAJIBHOI BiIMOBIIAIbHOCTI, MOPYIIEHHST 3a00POHU 3aCTOCYBaHHST
3aKOHY TIPO KPUMIHAJIBHY BiIMOBiIa/IbHICTD 32 anasorieio (4. 4 ct. 3 KK Ykpainn)
i, B KiHIIEBOMY PaxyHKY, MOPYIIEHHS TTPUHIIAIIIB BEPXOBEHCTBA MPaBa i 3aKOHHOCTI
Yy KpUMiHATbHOMY CY/IOYMHCTBI.

[Tpu po3kpuTTi B 3aKOHI 3MIiCTY ITPABOBUX MOHATH i (hOPMYTIOBAaHHI KPUMiHAb-
HO-TIPaBOBUX Je(iHiIliil He0OXiTHO JOTPUMYBATHUCH PO3POOJIEHNX (HOPMATBHOTO JIOTi-
KOIO TIPaBIJI BU3HAYEHHsI TIOHATh. OCHOBHUMHU 3 HUX, 1[0 MAIOTh OCOOJIMBO BaKJIMBE
3HAYEHHS JIJIsT 3a0e3MeUeHHsT STKOCTI 1 IOCKOHATIOCTI 3aKOHY TIPO KPUMIiHATIbHY Bifl-
MOBIIA/IBHICTD, € Taki: 1) BU3HAUYEHHS TIOBUHHO OYTH CIIiBMipHNM; 2) BOHO Ma€ OyTH
SICHUM 1 4iTKiM. Cnigmipnicmv 8usHauenns nousmms TIPUTLYCKAE, 1110 BU3HAUYBaHe
(Te, 110 BU3HAYAETHCST) 1 BUBHAYAIBLHUI BUPA3 MAIOTh OyTU PIBHUMU OUH OTHOMY
i Ipu 1bOMY BH3HAYAJIbHUI BUPa3 He MOXKe OyTHU 3aHAJATO HMIMPOKUM i 3aHAIATO
BY3bKKUM 3a obcsiroM [6, c. 76—78]. Ile o3Havae, 10 BU3HAYEHHS Ma€ MIiCTUTH BCi
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CYTTEBI 3arajibHi (TUIIOBI) 0O3HAKK, 00’'€KTUBHO BJaacTUBI (IMaHEHTHi) BCbOMY KJIacy
(MHOJKUHI) SIBUIIL, 10 BifoOpaskaoThest B MOHATTI (y #oro 3micTi ta o6¢ssi) i Biabu-
BalOTh #0ro cyTHicTh. Och YoMy BKa3aHi O3HaKM HaOYBAIOTh Y KOKHOMY KOHKDET-
HOMY BUTIQJIKy 3HaU€HHsI 060B’SI3KOBUX JIJIS I[LOTO MOHSATTS i TOMY TIPU BU3HAYCHHI
B 3aKOHI IT/IJISITAI0Th 0O0B’SI3KOBOMY BKJIFOUEHHIO /10 3MIiCTy BU3HaueHHs (ediHirii).
[le mpaBuIO PO3NOBCIO/KYETHCS HA BUBHAYEHHS BCIX BU/IIB ITOHATDH: BUOBUX, POJIO-
BUX (32 BUHSATKOM OI[IHOYHUX) 1 HA Kareropii. ¥ 3B’43Ky 3 MM He MOXKHA TTOTOJIH-
THUCS 3 TIPOMTO3UIIISIMU OKPEMHUX HAYKOBIIIB, BUCJIOBIEHUMH Ha HAYKOBO-TIPAKTHYHUX
KOH(EPEHIlisIX, IPUCBIYEHUX MTPpobieMaM POo3poOKU MPoeKTy HoBol pemakilii KK
Yxpaiam (;xkoBTers 2019 p., M. JIbBiB, M. XapKiB) MO0 BUSHAYEHHS B TIPOEKTI 3aKOHY
noHsATTsS (Kareropii) «3mount» 0e3 BKasiBku (Ha BiaMiny Bix ynaHOTo KK Yipainum)
Ha TaKy HOro 03HaKY, sIK «CYCIIiJIbHa HeOE3IIeUHICTh [IisTHHsI». ABTOPH IIi€] IIPOIO3UIILii
He OepyTh JI0 yBaru, 1o 3JI0YMH — Iie He TIIbKY MPAaBOBE, ajie i corlianbHe (coriann-
HO-TIpaBoOBe) siBHIe. TOMy O3HAaKa «CyCIiJbHAa HeOEe3MeYHICTh JMisTHHS» BifoOpaskae
TOJIOBHUM YMHOM COIiaJbHYy CYTHICTb 3JI0YMHY, WOTO MIKIAJIUBICTh, YPA3JUBICTH
aist Onar i MiHHOCTE CyCIibCTBA i BUKOHYE TIPU 1[bOMY HA/I3BUYANHO BaKJINBI
dyHKILil, 6e3 ypaxyBaHHS IKUX Maii’kKe HEMOKJINBO 00’€KTUBHO i B OBHOMY 00Csi3i
3’ICOBYBaTH 1 PO3B’SI3yBaTH HU3KY CYTO 10PUOUYHUX NPOOTeM, IO MAIOTh BasKJINBE
KPUMIiHAJIBHO-TIPABOBE 3HAYEHHS. 30KpeMa, Ha IJICTaBi MpoIeaiypu OIliHKU CyC-
HiJbHOT HeOE3IEeYHOCTI MisSTHHS BUPILIYIOThCS TIMTAaHHS MIOAO HOT0 KpuMinamisauii
i BUBHAHHS 3JI0YMHOM. 3 ypaxXyBaHHSIM CTYIIEHS CYCITLIBHOI HeOe3MeuHOCTi [isTHHS
3IIICHIOETHCS Nenanizayis, ToOTo BCTAHOBJIEHHS B 3aKOHI 32 BAWHEHHST 1[bOTO JIisTHHST
MeBHOTO BUJLY 1 Mipu TTOKapaHHs. YKazaHa colliaJbHa BJACTUBICTD /ITHHS JIEKUTDH B
OCHOBI KJacuikallii 3JI09MHIB, BiIMEKYBaHHS 3JIOYMHHNX J[isTHb BiJl HE3JTIOUNHHUX,
MPU3HAYEHHS CIIPABEJIMBOTO MMOKAPAHHS 32 BUMHEHWH 3J0unH [22, c. 1272-1273].
Ortke, MiaXijg 10 BUBHAUEHHST B 3aKOHI aHAII30BAHOI KATEropii «3JI0UMHY> € HENpuii-
HSITHUM, OCKIJIBKU c(hOPMy/ThOBaHE MOMIOHUM YUHOM TIOHSITTSI HE MICTUTD B CBOEMY
3MICTi BCIiX CyTTEBUX i 000B’SI3KOBUX 0O3HaK siBHINa (00’€KTa), 10 BiZ0OPasKAETHCS B
JaHOMY TIOHATTI. Yepes 11e BOHO € HeOOIPYHTOBAHO 0OMEKEHNUM, OHOGIYHUM, TOOTO
«3aHAJITO BY3bKUM 3a 00csiroM». ToMy Ipy BU3HAYEHHI B MPOEKTI 3aKOHY TIOHSATTS
«3JI0YMH» O3HAKa «CYyCITiIbHA HeOE3MeuHiCTh isTHHSI» Ma€e OyTH BKJIOYEHA 10 HOTo
3MICTY K 000B’s13K0Ba (KOHCTUTYTHBHA).

3a THX Xe caMUX ITICTaB He MOKHA MOTOUTHUCS 3 TPAKTyBaHHSIM TOHSATH
«iCTOTHA IMKOAA» 1 «TSKKI HACIAKI», SKUMHU BU3HAYAIOThCSI CYCIIIbHO HeOe3meuHi
HaCTiAKK cay:k60BuX 3m0unHiB (craTTi 364, 364-1, 365, 365-2, 367 KK Ykpainu B
npumiTkax Ne 3 ta Ne 4 y10 ct. 364 KK Ykpainu B penakiiii 3akony Ne 1201-VII
Biz 13.05.2014 p.). Ilum 3akoHoM BKaszaHi OMiHOYHI MOHSITTSI, BU3HAYEH] 13 3aCTOCY-
BaHHSIM JIMIIE OJHI€T 03HAKKM — MarepiasbHOI IKO/H, 0 OOUUCIIOETBCS Y KPAaTHUX
pO3MipaxX HeOINOJIATKOBAHUX MIHIMYMIiB JIOXO/iB TPOMaJisiH (BiZIIOBiI/IHO, B CTO i
Gisbiire pasis, i y ABicTi W'staecsr i Giibine pasis). Aje TyT ¢, 6e3yMOBHO, ypaxo-
ByBatH, mo npumitka B KK Ykpainu — 11e eleMeHT KpuMiHAIBHO-TIPAaBOBOI HOPMU,
SKUI He MOXKe CyllepeduTH HIIIOMY HOTo eJleMeHTY 1 30KpeMa JUCIO3UI] IUX HOPM.
IIpore B ocTaHHIX CyCHiJIbHO HeGe3MeuHi AiTHHS BiANOBIAHUX CAYKOOBHUX 3/I0YMHIB
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BU3HAIOTBCS AK TaKi, IO 3aMO/iI0I0Th iICTOTHY MIKOAY ITUPOKOMY KOJIY CYCIIJIBHUX
BIZIHOCHH sIK 00'€KTaM KPUMiHAJIHHO-TIPABOBOI OXOPOHU — OXOPOHIOBAHUM 3aKOHOM
npaBaM, cBOOO/IaM Ta iHTepecam rpoMajisii abo JepKaBHUM YU TPOMAJICHKUM iHTepe-
caMm, abo iHTepecaM IOPUAMYHKX OCi0, a He TLIBKU BiHOCHMHAM BJIACHOCTI i MAHOBUM
inTepecaM. OTiKe, BKa3aHUM 3aKOHO/IABUYNM BU3HAYEHHSIM TIOHSTH «iCTOTHA TIKO/Ia»
i «TsokKi Hacaigakuy y npumiTkax Ne 3 ta Ne 4 no c1. 364 KK Ykpainm dhaktnuno
JEKPUMiHAII30BaHO 3HAYHY KIJBKICTh CYCIIJIbHO HEOE3MEeYHUX [isTHb, 10 BUNHS-
I0ThCSI CTY’KOOBUME 0C0OaMM, B TOMY YHCJI i Ti, 1[0 3AMOII0I0TH iCTOTHY (2 y HU3II
BUMAJKIB 1 TSKKY) IMKOAY KUTTIO Ta 3/I0POB’I0 JIIOJIUHMY, ii 4ecTi, TiIHOCTI 1 Heo-
TOPKAHHOCTI, 10 BU3HAIOTLCS HANBUIIOIO COTATbHOIO MiHHICTIO (cT. 3 KoHcTuTyIii
Ykpainn). Takum yMHOM, BUBHAUEHHST TIOHATh «ICTOTHA TIKO/IA» 1 «TAXKKI HACTIAKI»
B npumiTkax Ne 3 ta Ne 4 j10 cr. 364 KK Ykpainu 3a 06¢SroM € 3aHaJATO BY3bKUMU
i ToMy MaroTh OyTH 3MiHEHI B MOPSIAKY BU3HAYEHHS IUX MOHATH y pepakitii KK
Yxpaiuu Bix 05.04.2001 p. «IcroTHOIO KOO0 ¥ cTaTTsX ... KK Ykpainu, skuo eona
noNsA2AE Y 3aN00IAHIT MAMEPIANLHUX 30UMKIB, B6ANCAEMbCS MAKA WKOOd, KA B CTO
i Oisipie pasiB MEPEBUIIYE HEOTIOMATKOBAHUN MIHIMYM JOXO/IB TpOMaisiHy. « Ts1K-
KUMHU Hacgiakamu y ctartsx ... KK Ykpaiau, skuwo eonu noaseaiomo y 3anodismmi
mamepianvnux 30umKis, 66aicaiomvcs maxi, ski y ABicTi n'araecar i Oiiblie pasiB
MTePEeBUIYIOTh HEOTIOJJATKOBAHUM MIHIMYM JIOXO/IiB TPOMAJISTH> .

Axicmo, wimkicmo 1 NOGHOMA BU3HAYEHD KPUMIHATLHO-NPABOBUX NOHAMY I 3AKOHIL
GaraTo B 4OMY 3aJI€XKaTh BiJ| PIBHS PO3POOJIEHOCTI 1 IKOCTI mepminonozii faHoi ranysi
paBa, Mo Ma€ 0COOTMBOCTI, 0OYMOBJIEHI SIK MTPEAMETOM PETYJIIOBAHHS JaHOI raaysi
cucmema 10PUOUUHUX MEPMIHI8 K 0COOIUBUX 3HAKOBUX MOBHUX OOUHUUD, 3a OONO-
MO2010 SKUX Y MEeKCMi 3aKOHY 8 CLOBECHIill opmi onucyemucst (Qikcyemocs) 3micm
nonamo (kamezopiii), w0 BUCMYNAIOMb CMPYKMYPHUMU eLeMEHMAMU KPUMIHATLHOZ0
npasa: npasosux HOPM, THCMUMYmMie, WPUOUYHUX KOHCMPYKUILL, NPesyMNyill, tHuux
HOPMAMUBHO -NPABOBUX ymeopenn. Tepmin (6i0 ramun. terniinus — medca, paino,
Kpail) KpUMIHAIDHOZ0 NPABaA A6ILAE 00010 €080 AO0 CIOBOCNONYUCHHS, K NO3HAUA-
10mo GI0N0GI0HT NOHAMMS HOPM AOO0 THUWUX CMPYKMYPHUX eAeMEHMIE KPUMIHATHHOZO
npasa. OTxe, OCHOBHOIO CKJa/0BOIO (CBOEPIJIHOIO <«IIEIVIMHOIO») TepMiHa € CJIOBO
SK TIePBUHHA 11 OCHOBOIIOJIOKHA OJMHUILA MOBM JIoAuHU. [IpoTe He KoXKHEe CI0BO
€ TEePMiHOM, a JIUIIE Te, SKe YiTKO IMO3HAYa€ TeBHE TTOHATTS KPUMiHAIBHOTO TIPaBa
i cayrye JiHrBicTHYHMM 3acO60M BU3HAYEHHS i0TO 3MicTy i obesry [23, ¢. 38—59;
24, ¢. 59-68]. B okpemMux BHIaJKax TEPMiH, 1[0 GE3MOCEPEHBO CITiBBIIHOCUTHCS
3 TMOHSATTSIM Yy CTPYKTYPHOMY BiZIHOTIEHH], CKJIAMAETHCS 3 JABOX YU OijbIie CIiB
(cnoBocrniomydyenns). OqHak 11i €JI0Ba y TaKOMY pasi CTAaHOBJSATb €IWHUI MOBHUN
KOMILJIEKC, BOHU HE 3aCTOCOBYIOTHCSI OKPEMO OfTHE Bijl OTHOTO, HATIPUKJIIA/, «iCTOTHA
IIKOJIa», «<YMHUCHE TsKKE TiJIeCHE YITKO/KEHHsI», <II0rpo3a BOUBCTBOM». Y CBOTil
€THOCTI 11i cJIOBA MAIOTh €/IMHY CYTb i OjiHe (€IMHE) 3HAYeHHS, OCKIJTbKHM TT03HAYAIOTh
onuHe nousATTs |25, ¢. 9-26].

Tepminu XapakTepu3ylOTbCs TAKUMU TTOKa3HUKAMU, SIK <CMUCJI» 1 «3HaYeHHS»,
IO CJYTYIOTh JIHIBICTUYHUMHU 3ac06aMU PO3KPUTTS 3MICTY CYTHOCTI MOHSATH
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(kareropiii) i BcraHoBJIeHHST IXHBOTO 00csry. Bonu (Tepminm) MaoTh OYTH OJHO3HAY-
HUMMU, YITKO CITiBBI/[HOCUTUCS 3 TIOHATTIMU, IKi BOHU TTO3HAYAIOTh Y TEKCTI 3aKOHY,
i He TIOBUHHI 3aJIesKaTh BiJl KOHTEKCTY [26, ¢. 28—36]. bes cMuUCI0BOI OIHO3HAYHOCTI
TepMiH BTpayae CBOI BJIACTMBOCTI CAaMOCTIIHOI CeMaHTUYHOI ONIMHUILL 1 TOMY CTa€
3aJIe’KHUM BiJl KOHTeKcTy. [e 3arasmom 3HauHO MOriplIye JIHIBICTUYHY BU3HAYEHICTD
IIPaBOBOTO TEKCTY i, BiMOBIZHO, (hOPMYJIIOBAaHHS B HbOMY HOPMATHUBHO-IIPABOBUX
CKJIQJIOBUX €JIEeMEHTIB KPUMiHAJIBHOTO TIpaBa [23, c. 136—-141].

TepMiH (SIK CJIOBO UM CJIOBOCIIOJIYYEHHS) MA€ BAXKINBE KOMYHIKAMUBHE 3HAUCHHI,
BiH € HocieM iH(opMallii, sika ajpecoBaHa MEeBHUM ocobaM, i Ma€ OyTH PO3PaxOBaHUM
Ha CIPUITHATTS HUMU THiei indopmartii (OyTu moctynHow). Tomy y 3micTi Tepmina
MOKYTh BUKOPUCTOBYBATUCS JIUIIIE CJIOBA npupodroi mosu. Kpuminaabhue mpaBo He
MOKe 3/IIMCHIOBATH PETYJIATUBHY (DYHKINIO TMIJISTXOM BUKOPUCTAHHS WMYyUHOI MOBU
(HampuKIa;, K y XiMii, (hapMakoJIorii TOII0), IKOK0 BOJIOIE Jiuie 0OMeKeHe KOO
oci6. KpumMinaibHUI 3aKOH Ma€ OyTH IPOCTHM, 3PO3YMIJIUM 1 JOCTYIHUM KOKHIi
0co0i (HeBM3HAYEHOMY KOJIy 0Ci0), 30KpeMa i THUM, XTO He Ma€ CIeliaJbHOl I0pu-
JINYHOI TMITOTOBKU. Y 3B’SI3KYy 3 IIUM OCHOBY TEPMIiHOJIOTIi KPUMiHAJBHOTO TIpaBa
MalOTh CTAHOBUTHU CJIOBA, CJOBOCIIOJIYUYEHHS, 3BOPOTH 3BUYAIHOI JIiTepaTypHOI MOBU
[13, c. 130—134]. O1ike, HiIKOM IPUPOAHO, 10 OLIBIIICTH TEPMIHIB KPUMIHATBHOIO
TpaBa B OCHOBI CBOIll MalOTh 3araJIbHOBKUBAHI CJIOBA (<«KUTTST», <3I0POB’SI», <UECTbY,
«TifiHICTh>, «cTaTeBa cBOOOIa», «CTaTeBa HEJIOTOPKAHHICTh> Ta iH.) 1 ISt 3'sICyBaHHs
iXHBOTO CMUCJY W 3HAUEHHs He TOTPIOHE M0JATKOBE YU CIeliadbHe TIyMadeHHs.
Taxkum 4MHOM, OCHOBY TE€PMIHOJIOTIT KPUMIHATBHOTO TIPaBa CTAHOBJISATh «3A2ANbHOG-
HCUBAMI CIIOBA YL CJLOBECHT KOMNIEKCU>.

ITopsp i3 uM y cucTeMi TEPMiHIB KPUMIHAJIBHOTO TIpaBa 3HAYHA IXHS KiJIbKICTh
sBJIsIE co0o10 cneyianvii mepminu. TlepeBaxkua OiIBIIICTD 13 HUX € CREUiaIbHUMU
mepminamu KpUMinaibHozo Npasa: KPajixka, IaXpaicTso, BOMBCTBO, GAH/IUTU3M
Tomo. IXHiil cMMCT Ta 3HAYEHHS i, BiTIOBIAHO, 3MicT Ta 06CAT TOHATH (KaTeropiit),
1110 BOHU 1103HAYAIOTh, PO3KPUBAETHCA (OIMUCYETHCA) Y 3aKOHOJABUNX BU3HAYEHHSIX —
y nedinirisx. Tedinitusni Hopmu (ix Ginbimicts y unnnomy KK Ykpainun) Hagaors
MOKJIUBICTH JIOCTATHBO YiTKO 1 TIOBHO BM3HAYATH B TEKCTI 3aKOHY CYTh i 3MiCT HOTO
CTPYKTYPHHUX €JIEMEHTIB i TaKUM YMHOM BifoOpakaTy B HbOMY BIiJIIOBiJHE KOJIO
(06csr) aBull peabHOI AificHOCTI (CyCHiIbHO HeOE3MeUHUX isHb ), [0 IIiJISTraloTh
KPUMIHAJIBHO-TIPABOBOMY PETYJFOBAHHIO.

o creniaabHUX TepMiHIB KPUMIHAJIBLHOTO MpaBa HajeKaTh TaKOX IOPUIAYHI
TEePMiHU iHIIOI TaJy3eBO1 HAJIEKHOCTI: IMUBIIBHOTO, (PiHAHCOBOTO, a/IMiHICTPATHB-
HOT'O, €KOJIOTIYHOTO IIpaBa TOIIO, SKI Mal0OTb HOPMATUBHO-IIPABOBUI XapakTep i
(opmabHy BU3HAUEHICTh Y UMHHOMY Tasy3eBoMy TpaBi. Kpim Toro, criemianbHuMu
€ TAKO’K TEPMIHU B TaTy3i TeXHIKM 1 Hayku (Pi3HUX ii ramyseit). ¥ 1iux BUTIaJKaX
KpUMiHaJbHe MPaBO, TaK OW MOBHUTH, «3aM03UYYE> TEPMIiHOJIOTIIO IHIUX TajIy3eit
3HaHb 1 BKJIOYAE 1X y CBill MOHsATIHMIA arapat. OOGYMOBJIEHO 11 THM, IO peasti3aliist
KPUMIiHAJIBHUM TIPABOM HOTO (QYHKITIN — MEPIIT 32 Bce OXOPOHHOI, MOB’si3aHa 3 00’€K-
TUBHOIO HEOOXIHICTIO BKIOYEHHsI (3aJy4eHHsI) 0 HOro 3MIiCTy NMEeBHUX TEPMiHIiB
iHIIO1 rasy3eBoi HaJEKHOCTI, MO BiZ0OpaKkaloTh Ti 4 iHIII chepr COmiaJbHOTrO
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OyTTsl, 3aXKMCT SKUX Bijl 3JIOYNHHUX MOCATaHb € 3aBJIaHHSM KPUMIHAJIBHOTO TIpaBa.
Busnauenust TepMiHiB, BCTAHOBJEHHSI 3MicTy i 00CSATY BiAIMOBIIHUX MOHSITDH y
NoAIOHUX BUMAAKaX HEOOXIHO 3/IICHIOBATH 3aJIE5KHO Bijl iIXHbOTO TPaKTYBaHHS 32
rajgy3eBOI0 HAJIEKHICTIO (SKIIO iHIlle He BCTAHOBJIEHO B 3aKOHI PO KPUMIHAIbHY
BiZITTOBI/IA/TbHICTD ).

OcrosHumu 6umMozamu (napamempami) sKOCmi, SKUM Marmy 6i0nogioamu opu-
Quuni mepminu, w0 3acmocosyomvCs 8 MeKCmi 3aKoHy Npo KPUMIHAIbHY 6i0n06i-
0anbHicMb NPU BUSHAUEHHT NOHSMb KPUMIHAILHOZO NPABA 8 11020 HOPMAX MA THULUX
HOPMAMUBHO-NPABOBUX Ymeopenusx, € maxi: 1. TepMinu BUCTYNAIOTh crieliudiaHuMy
3HAKOBUMU MOBHUMMW OUHUIIAME (CJIOBaMM ), IO BUKOPUCTOBYIOTHCA Y TEKCTi HOP-
MaTHBHO-ITPABOBOTO aKTa SIK JIHTBICTUYHUN 3aci6 /st onucy ((bikcyBaHHS) KpUMi-
HaJbHO-TIPABOBUX TMOHATH 1 KaTeropiii y 3micTi KpuMiHaJbHOTO TpaBa. 2. Tepminu
JIOTIYHO Ta KOPCTKO CIIiBBITHOCSTHCS 3 MOHATTSIMU 1 KaTEropissMu KPUMiHAJIBHOTO
[IpaBa, YiTKO i1 aJleKBaTHO BiZoOpaskaioTh IXHill 3MicT Ta 06¢csar. Came TepMiHU 1al0Th
MOJKJIMBICTH 3'sICyBaTH 3MIiCT TOHATH (KaTeropiii) i BCTAHOBUTHU CYTTEBI O3HAKU
Ta 006CsT BiAMOBiAHNX 00’€KTIB (SIBUIN) peaybHOI MIHCHOCTI, HA BPETYIOBAHHS
SIKMX pO3paxoBaHa Ta 4Yu iHIIA HOpMa KpUMiHaJAbHOTO 3akoHy. 3. TepMiH BUKOHYE
BAKJTUBY HOMIHAMUGHY (QYyHKY0 — BIiH Jla€ Ha3By (HAMEHYyBaHHS) MOHSTTIO, TUM
camMnM 3abe3redye HalaHHsI IOMY TIPEIMETHOTO XapaKTepy i BKIOYAE HOTO B TepMi-
HOJIOTTYHY CUCTEMY KPUMIHAJIBHOTO TIpaBa SIK eJieMeHT MOro MOHATIHHOTrO amapary.
4. TepMiHu KPUMiHAJIBHOTO IPaBa XapaKTePU3YIOTbCS CMUCJIOBOIO OJIHO3HAUHICTIO,
CEMaHTHYHOIO KOPCTKICTIO, TT030aBJIEH] 32 CMUCJIOM i 3HAYEHHSIM eKCITpecii, a ToMy
CIYTYIOTh CcHeln(piUYHUMI 3HAKOBUMHU OJIMHUIISIMHU, 1110 IOCTATHBO YiTKO i MOBHO KOH-
MEHTPYIOTh B y3araJlbHEHOMY BUTJIS/I TPAHMYHO BUCOKUIA piBeHb 3HaHD (iH(popMarrii)
PO BiIMOBIIHI KPUMIiHAJIBHO-TIPABOBI sIBUINA (3JI0YMH Ta TIOKapaHHsT y Oararbox i
pisaux hopmax Ta Bujax ixHporo 1mposisy). 5. Henpurmycrumo nozuavatu y KK Yipa-
1HU — B €IMHIN TEPMIHOJIOTIYHIN cucTeMi (€JMHOMY TEPMiHOJIOTIUHOMY TI0JIi) OJ(HI
1 Ti caMi TIOHSATTS PI3HUMU TePMiHAMMU, a Pi3Hi MOHATTS — OJHUMU I TUMH CAMUMM
TepMiHamMy abo TepMiHamu, sKi OJM3bKI uM 30iraloThCs 3a JIEKCUYHOI (POPMOIO i
3By4aHHAM (CJ0Ba OMOHIMM, TapoHimMu). [i TepMiHOZIOTIUHI HEOTIKY MOTIPITYIOThH
SAKICTh 3aKOHY 1 BUKJIWUKAIOTH CKJAIHOIII MPU MOTO TIyMayeHHi Ta 3aCTOCYBaHHI.
6. TepMiau 3a X CMHUCJIOM i 3HAYEHHSAM MTOBUHHI MAaTW TPEJAMETHUN XapakTep —
[O3HAYATHU BiAMOBIHI MOHATTS (BUIOBI UM POAOBI), 10 BiZI0OPaKAIOTh MEBHI 00 €KTH
(aBuMA) peaspHOI AIHNCHOCTI. 3Bi/ICK BUTIMBAE, 1O HE MOYKYTh 3aCTOCOBYBATUCS TIPU
(opmyBaHHI TepMiHiB aymeropii, Mmetadgopu Ta METOHIMIl, SIKi He MAIOTh YiTKO BUpa-
JKEHOTO TIPeIMETHOTO 3MicTy. 7. TepMiHU MatoTh BUKOHYBATH HAJ[3BUYANHO BAXKJINUBY
KOMyHiKaTuBHY (yHKIli10. ToMmy MOBa (CJI0BO YU KOMILJIEKC CJiB), K TEPIIOOCHOBA
TepMiHa y KpUMIiHAJTBHOMY IpaBi, Ma€ OGyTH MPUPOAHOI0, YITKOIO, 3PO3YMIION i
JIOCTYITHOIO 1711 Po3yMiHHs. 1Ipu 11boMy IOBUHHI BUKJIIOYATUCS CJIOBA <«IITYYHOI
MOBU», CJIOBA 1HITOMOBHOTO TTOXO/KEHHS (32 HASIBHOCTI aHAJIOTIB Y JIepsKaBHiil MOBI),
HeuiTKi Ta po3muTi Tepminu. He Moxke jonmyckaTucs y TEKCTI 3aKOHY CUHOHIMIs,
MOJIiCEMIUHICTD, yOIETHICTh, TABTOJIOTISI, OCKIJIBKU BHACJIIOK IIHOTO MOPYIIYETHCS
JKOPCTKHUH Ta OJHO3HAYHUI 3B’SI30K MIXK TePMiHAMU i MOHATTIMU, 1110 TTPU3HAYEH]
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MO3HAYATH 111 TOHATTS, YUM TAKOK TMOTIPHIYETHCA AKICTh 3aKOHY TTPO KPUMIHAIBHY
BIJIIIOBIIAJIBHICTD.

TepmiHOIOTIS, 1110 3aCTOCOBYETHCS Y KPUMIHAJTIBHOMY 3aKOHOTBOPEHHI, B IIJIOMY
Bi/IIIOBiJIa€ nepesiiueHuM BUMoraMm. [IpoTe y HU311 BUNIQJIKIB TePMiHU, 32 10IIOMOIOIO
SKIX BU3HAYAIOTHCS KPUMiHATBHO-TIPABOBI TIOHATTS i OMMUCYIOTHCS O3HAKU KOHKPET-
HUX CKJIAJiB 3JIOYMHIB, MAIOTh MEBHI XMOM i TOMY MOTIPIIYIOTh SIKiCTh 3aKOHY IIPO
KPUMIHAJIbHY BiJIIIOBI/IaJIbHICTD, Yepes 1110 HOro HOPMHU He Y BCiX BUIAJIKaX MOKYThb
TJYMAUUTHCS OJHO3HAYHO, 1110 € TPUYMHOIO HE TiJTbKU CKJIQJHOIIIB, a i TTOMUJIOK Y
npasosacrocyBatHi. Tak, B okpemux crartsax KK Ykpainu oonum i mum sce mepminom
HEPIZIKO MO3HAYAIOTHCS PI3Hi NOHAMMS, HAPUKJIAL <icmomua wkooa» — y 4. 2 cr. 11
iBu. 2ct 182, u. 1 ct. 248, u. 1 c1. 364, u. 1 ct. 425; «msncki nacriokus — y cr. 236
iBu. 2 ct. 245, ct. 248, u. 2 c1. 364. lHoni pisni mepminu, Bkmoueni B nopmu KK
YKpainu, mo3HavaoTh (GaKTUIHO OHE i Te K MOHSTTSL «wKodas» — y craTTtsax 364,
364", 365, 365", 367, a Takox y crarTsix 185, 186, 189, 190 i «mamepiarvna wrxoda»
(36urkm) — y crarTsax 222, 229 abo «mainosa wkoda» B cr. 192, 4. 2 cr. 265, u. 2
cT. 265'. MaroTh Miclle TaKOK BHUITAIKHU, KOJU PI3Hi 3a 3MICMOM NOHAMMS NO3HAYUA-
10MbC MEPMIHAMU, HA36A SKUX MAE MIXC COO0I0 3HAUHY CXONHCICMYb (C08A OMOHIMU,
napouimu): <icmommua wxooas — B crartax 364-364', 365, 3652 367 KK Ykpaiuu i
«3Hauna wroda» — B crartsix 361-363' KK Ykpainu. B ycix HaBemenux memosikax,
HPUYUHOIO SIKUX € «TePMiHOJIOTIYHA HEJOCTATHICTh> (SIK 00’€KTHBHE siBUIILE), a0 B
OKpEeMMX BUIIQJIKaX — I€BHI Ba/l1 3aKOHOJABYOI TEXHIKM, TEPMiHU BTPAYalOTh BaK-
JIUBY 1X SKICTh — YiTKYy BU3HAUYEHICTh, CYBOPE CIIIBBIJIHOINEHHS i3 MOHATTAMU, SIKI
BOHU TIPU3HAuUeHI TT03HAYATH, I OTKe, CTAIOTh 3aJIesKHUMU Bijl KOHTEKCTY. Te »k sBuiie
MW CITOCTEPITAEMO 1 TOIi, KOJTU B 3aKOHI BJKMUBAETHCS KiJTbKa TEPMIiHIB, MO MO3HA-
YaioTh /1Ba a0 GiJIbIlle MOHSTH, SIKi 3aKPIMJIIOI0Th O3HAKU OHOTO i TOTO K 3JI0YNHY
il CIiBBiZHOCATHCS MiK COO0IO SIK «pify 1 «Bua». Hampukmian, «posnosciodicermss>
peIMEeTiB MOPHOTPA(iTHOTO XapaKTePy OYEBUIIHO BKIIIOYAE TAKOK 1 IX «30ym», dyepes
o BkuBauHs B aucnosuilii cr. 301 KK Ykpaiuu tepmiza «30yTs» 1Opsi 3 TEPMiHOM
«PO3MOBCIO/IZKEHHA» MOKHA BU3HATH 3aliBUM. HeBUNpaBnaHoio € TakoK MpaKkTUKa
OCTaHHIX POKiB BU3HAUYEHHS B 3aKOHI KPUMiHAJbHO-TIPABOBUX MOHSTDH, HAIPUKIA,
«3rBasityBanHs» (ctr. 152 KK Ykpainu), o3Hak CKJIa/iB 3JI0YMHIB i3 3aCTOCYBaHHIM
CJIiB IHO3eMHHX MOB a00 CIIeIia/IbHOI JIEKCUKH, HAIPUKJIA/], «aHAJIbHE TIPOHUKHEHHST»,
«BUKOPUCTAHHS FeHiTalill» TOO0, PO3’sICHEHHS 3MICTY SKHUX BiZICYyTHE HaBIiTb y
CyYaCHMX YKPalHChKUX CJIOBHUKAX iHIIOMOBHUX CJiB 1 MICTUTbBCS JIUIIIE B CIEIiaJb-
Hill (MenunuHiil) JiTepaTypi. BesayMoBHO, BKa3aHi MopyileHHs: TPaBUJl 3aKOHO/IaBUO1
TeXHIKH, 30KpeMa BU3HAYeHHsI KPUMiHAJIbHO-IIPABOBUX IOHATH, € CYTTEBOIO Ilepe-
TKO1010 (hOPMYBaHHS MTPABOCBIZIOMOCTI TPOMAJISIH, CTABUTH TiJl CYMHIB MOKJIUBICTh
YCBIZIOMJIEHHSI HUMH KPUMiHAJIbHO-TIPABOBUX 3a00POH 1 MPUIIKCIB, YCTAHOBIECHHUX Y
3aKOHi B ITOBHOMY X 00CS3i.

KpumiHasibHUN KOZEKC MICTUTH i HU3KY TEPMIiHIB, sIKi BKUBAlOThCS B Oara-
ThOX HOPMax i TOMY HOCSITH, Tak OM MOBUTHU, «HACKPI3HUI» XapakTep (Hampu-
KJIaJl, <HACUJIBCTBO», «(hi3MuHEe HACUIBCTBO», «3arpo3a HACHIBLCTBOM», «0OMam»,
«3JI0BKUBAHHA TOBIpOIO» Ta iH.). BOHM 3aKpINIIOIOTh TOHATTS, 110 MAIOTh Y BCiX
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BUIIAJKaX OJAUH 1 TOM Ke 3MicT Ge3BiZIHOCHO [0 TOTO, B Ky 3 KPUMiHAIbHO-IIPABO-
BUX HOPM BOHM BKJItoueHi. [Ipu 1iboMy cMucIOBe X 3HAUEHHS 3aKOHOM HE BCTAHOB-
JieHe. Ak HacJiIOK — HEOIHAKOBA iX 1HTepIIpeTarlisd y mpaBo3acTOCOBHIN MPaKTHUIli
CTOCOBHO pi3HUX 3s0unHiB. Hapemti, mpu dopmymoBaHHI KPUMiHAIbHO-TIPABOBUX
HOPM BHUKOPUCTOBYIOTHCS i PO3MJINBYACTI TEPMiHU, HAPUKIAI, «3a0PyIHEHHS
MOpsi», «3a0pyiHEHHST aTMOC(HEPHOTO TIOBITPsI», «BTATHEHHST Y 3JIOYMHHY Jlisliib-
HICTb» TOIIO, TT030aBJIEH] YITKOCTI y BU3HAUEHHI 00CATY SIBUII, SIKi BOHM ITPU3HA-
yeHi BigobpakaTi.

[Ipu popmysioBaHHI KpUMiHAJIBHO-TIPABOBUX HOPM JIOIIJIBHO YHUKATH OI[iHOY-
HUX TIOHSTb, a AKIIO Il 00'€KTUBHO HEMOJKJINBO, HaJaBaTH MOBHUII MEPeIiK O3HaK,
0 CKJIQ/IAI0Th 3MICT TAKOTO TOHSTTST (HAPUKIIA/A, O3HAKU TIOHSITh «yMICHEe BOUB-
CTBO, BUMHEHE 3 0COOJIMBOIO JKOPCTOKICTIO», 4 TAKOXK «CIOCOO0M, HEOE3IIEUHUM J1JIst
KUTTS Oaratbox ociO» (1. 4, 1. 5 4. 2 cr. 115 KK Ykpaiun) onTuMaabHO PO3KPUTO B
. 8 Ta 1. 9 mocranoBu Ilnenymy BepxosHoro Cymy Ykpainu Ne 2 Bizn 07.02.2003 p.
«ITpo cymoBy MpakTUKY B CIpaBax MPO 3JOUUHK TPOTH JKUTTS Ta 3[0POB’sT 0cib» ).
VinockoHaIeHHS IOPUAMYHOI TEPMIHOJIOTIT — BasKJIMBHIi 3acib 3a0e31e4eHHsT TOYHOCTI
i sIKoCTI KpUMiHaIBbHOTO 3aKoHY. Y HOpMax OcobsmBoi yactuan KK mae 6yTi 4itko
i TakoHIYHO c(HOPMYJIBOBAHO O3HAKU BiAMOBIHUX 3JI0YMHIB, 3a0€3MIEYEHO CYBOPY
BiIOBIZIHICTh TEPMiHIB TUM TOHSTTAM, SIKi BOHU MMO3HAYAIOTh, YHEMOKJIUBJIECHO
POBILIMBYACTI Ta HEOAHO3HAYHI TEPMiHM, HEOOXIHO peasi3yBaTH MPUHIIUI «€IHOCTI
tepminosiorii». Crix Bukmountn 3 HopM KK BumoBi Tepminm, gKmio 175 Xapakre-
PUCTUKU OJTHOTO M TOTO K 3JIOYMHY YK HOTO O3HAK y 3aKOHI BAKHMTO TePMiH OijrbIir
BHMCOKOTO PiBHS y3arajJbHEHHS — POJOBOIO MOPSIIKY.

[TpaBuIbHOMY 3aCTOCYBAaHHIO KPUMiHAJIBHO-TIPABOBUX HOPM CIIPHUSIO O TaKOXK
po3’sicHeHHst B 3aKkoHi (y 3arasbhiil yactuni KK, Hanpukiam, B okpeMoMy posjiji abo
nonarky 10 KK Ykpainu) tepmiHiB, 1110 BKUBAIOThCS B 6araThox ctartsix OcobmBoi
yactuan KK Ykpainu, MaioTh 0JHAKOBUIT 3MiCT Ta 3HaYeHHS 1 BiJ0OpaKaroTh OJHI
1 Ti K IIPaBOBi IMOHSTTSI.

Bucnoeéxu. Posrisgnyti B craTTi npobieMy HayKOBUX MOHSTH Ta IOPUAUIHOL
TepMiHOJIOTIi, iX aHasi3 i chopMyTbOBaHI MPOIMO3UILiT CIIPSIMOBAHI B I[IJIOMY Ha
YIOCKOHAJIEHHST 3aKOHOTBOPYOI AislTbHOCTI 3 PO3POOKU i MPUIHATTS SKICHUX 3a
(opmoio i OBEpIIEHNX 32 3MICTOM 3aKOHIB PO KPUMiHAJIBHY BiTIOBIIaJbHICTD.
[TpaBoBi TOHSATTS i OPUANYHA TEPMIHOJIOTISI — OPTAHIYHO MOB’sI3aHI MiK c000T0
(heHoMeHN KPUMIHATBHOTO MpaBa — CTAHOBJATH c000I0 crenudiuno 06yMoBIeHi
[PeIMETOM TIPABOBOTO PETYJIIOBAHHS JIOTIKO-FOPHUMYHI 1 JIHTBICTHYHI 3aco0M BiL0-
Opa’keHHS 1 3aKpilJIEHHST B CJIOBECHI#T (hopmi B 3MiCTi 3aKOHIB 1IPO KPUMIiHAJIbHY
Bi/IMOBiIaNIbHICTD (B 1X HOPMaX, IOPUAMYHUX KOHCTPYKIIAX, iIHIIUX HOPMATHUB-
HO-TIPAaBOBUX YTBOpeHHSX) sBull (06’€KTiB) peaabHOI AIICHOCTI, 110 Trigsra-
I0Th KPUMIiHAJIbHO-TIPABOBOMY peryJioBanHi0. YuM riubiine po3pobiieHi mpaBosi
MMOHATTS, YUM JIOCKOHAJIINIA € IOPUNYHA TEPMIHOJOTid, SKa BUKOPUCTOBYETHCA
B TEKCTI 3aKOHY, TUM SKICHIIIMM € TIO3UTUBHE MPABO, sIke Ma€ OyTH 00’ €KTHUBHO
3JATHUM OTITUMAJIbHO PETYJIOBATU CYCIIJbHI BiIHOCUHU B c(epi KPUMIHAIBHOTO
npasa.
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AKIIeHTY€EThCS yBara Ha HeOOXiZHOCTI JOTPUMaHHS B KPUMiHAJILHOMY 3aKOHOTBO-
PEHHI PO3TISHYTUX MPAaBUJ BU3HAYEHHS HAYKOBUX TTPABOBUX MOHATDH Ta KaTETOPIi i
3aKPIIJIEHHST X B 3MICTi 3aKOHY, a TaKOK PO3POOJEHNX Ta 3alIPOTIOHOBAHUX BMOT,
[0 BUCYBAIOTHCA JI0 SIKOCTI IOPUANYHUX TEPMIiHIB, SIKi 3aCTOCOBYIOTHCSI B TIPABOBUX
TEKCTax.
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Scientific concepts and legal terminology and their role in criminal law

The article is devoted to the analysis of scientific concepts and legal terminology of criminal
legislation, the identification of their relationship and role in lawmaking in the development and adoption
of quality in form and perfect in content laws on criminal liability. The logical structure of criminal
law concepts (content and volume) and their industry types are considered: specific, generic, evaluative
concepts and categories as fundamental concepts of law; developed the basic rules for their determination
and consolidation in the text of the law. The basic requirements (quality parameters) that are presented to
legal terms are identified, with the help of which the law on criminal liability defines legal concepts that
comprise the content of legal norms, legal structures and other legal formations that are components of this
law. The proposals aimed at improving the form and content of criminal law are formulated.

The problems of scientific concepts and legal terminology considered in the article, their analysis
and formulated proposals are aimed, as a whole, at improving legislative activity on the development
and adoption of high-quality criminal-form laws in form and perfect in content. Legal concepts and
legal terminology — organically interconnected phenomena of criminal law — are specifically logical
and linguistic means of displaying and consolidating verbally in criminal liability laws (in their norms,
legal structures, other regulatory legal conditions) subject to legal regulation formations) of phenomena
(objects) of reality that are subject to criminal law regulation. The deeper the legal concepts are developed,
the more perfect the legal terminology used in the text of the law, the better the positive law, which should
be objectively capable of optimally regulating public relations in the field of criminal law.
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BUAU 3ACOBIB KPUMIHAABHOI'O INMPABA

IIposedeno xpumuunuil anania HayKoeux nozisdie Ha KiacuQixauin 3acobie KpuMinaIbiozo npasa,
BUABNEHO BUNAOKU HENOBHOMU MA HeNnoCAidosHocmi makux xiacugixayii. O6rpynmosano nooil ycix
3ac00i8 KPUMIHALLHOZ0 NPABA HA 3ACOOU-YCMANOBIEHIS. MA 3AC00U-0istHisl, NOKA3ANO 3HAYEHNSL | MOJIC-
JUBOCMI NOOAILULOZO POCUMKY Uil Kiacudikayii.

Kiouosi cioBa: 3aco01 KpUMIiHAIBHOIO TIpaBa; KpMMiHa bHA BiAIIOBIAAIbHICTD; HOKAPAHHS; HIII
3aX0/IM KPUMIiHAIBHO-TIPABOBOTO XapaKTePy; 3BLIbHEHHS BiJl KpUMiHAIBHOI BiAMOBIAIBHOCTI; 3BiJb-
HEHHS BiJl TOKapaHH4.
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e-mail: ponomarenko_yuriy@ukr.net ; ORCID 0000-0002-1030-1072

Buzpl cpecTB yroJI0OBHOTO IpaBa

Ocywecmensemcs: KpUmudeckutl anaiu3 6biCKA3AHHLIX 6 Aumepamype 63211008 Ha KIACCUDU-
Kayuio cpedcme yzoio8H0z0 NPAsa, GblsGIEHbL CAYUaAU HENOIHOMbL U HENOCIe008AMEIHOCTIU MAKUX
kaaccuurayuii. Obocnosvisaemes Oellenue 6cex Cpeocme Yzol06H020 NPasa Ha cpedcmea-ycma-
HOBEHUSL U CPedcmea-0esiHusl, NOKA3AHO 3HAYEHUE U B03MONCHOCMU OalvHelwez0 Pa3gumus 3motl
Kaaccugpuxayuu.

KoueBble cioBa: cpe/icTBa yTrOJIOBHOTO TIPaBa; YrOJIOBHAS OTBETCTBEHHOCTD; HAKA3AHUE; MHbIE
Mepbl YTOJIOBHO-IIPABOBOTO XapaKTepa; 0CBOOOKIEHIE OT YTOJOBHOI OTBETCTBEHHOCTH; OCBOOOIKIEHUE
OT HaKa3aHUS.

ITocmanoexa npoonemu. Ti sgBuia MpaBoBoOI AIHICHOCTI, IKi ChOTOAHI HpU-
HHATO iMeHyBaTH IPAaBOBUMU 3ac00aMU, HayKa KPUMIHAJIBHOIO IIPaBa OCMMC/IIO-
Basia CIOKOHBIKY. Jloci/izKeHH K 1X sIKpa3 B iIHCTPYMEHTATbHOMY aclleKTi, caMe SIK
KPUMiHAJbHO-TIPAaBOBUX 3ac00iB, MAa€ BiJHOCHO HEIABHIO TPAMIIIIO, ajske I 3arajib-
HOTEOPETUIHI JIOCTIPKEHHS 1IhOTO (heHOMEHY PO3TOYAHCS Y TPABO3HABCTBI JIHIIIE 3
kinig XX cr. Tomy He Oyjie nepebiIblieHHSIM CTBEP/IKYBATH, IO HA TEMEPIITHHOMY
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eTari po3BUTKY HAIOi KPUMiHAJIBHO-TIPABOBOI HAYKU 1HCTPYMEHTAJICTChKI OCJIi-
JUKEHHST KpUMiHAJILHO-TIPABOBUX 3aC00IB 11epeOyBaioTh Iile Ha MOYaTKOBUX CTAisX.

Ananiz ocmannix docnioxcensv i nydaixayii. BogHovac cydyacHa yKpaiHChKa
KpUMiHaJIbHO-IIPABOBA JyMKa YMMaJly yBary HpuAiase mpobaemaM Kiaacudikairii,
cUCcTeMaTH3aIlil Ta IHIM crrocobaM yIoPsIKYBaHHST KPUMiHAJILHO-TIPABOBUX 3aCO-
6iB. [lum nurarasam npucssatuim cBoi podotu T. FO. Axpianosa (T. Yu. Adrianova),
B. B. Byra (V. V. Buha), I. C. Byra (H. S. Buha), €. M. Beueposa (Ye. M. Vecherova),
O. A. Bunanauk (O. A. Vynnyk), T. O. Touuap (T. O. Honchar), I. M. Topba-
yosa (I. M. Horbachova), M. M. Topbynos (M. M. Horbunov), O. O. [dyxo-
pos (O. O. Dudorov), O. B. Kozauenko (O. V. Kozachenko), O. II. Ky6uncbka
(O. P. Kubynska), H. A. Opsiosceka (N. A. Orlovska), II. B. Tlekap (P. V. Pekar),
3. M. Crwociokano (Z. M. Siusiukalo), M. 1. Xaspoutok (M. I. Khavroniuk),
JI. B. drynos (D. V. Yahunov), C. C. dmnenko (S. S. Yatsenko), A. M. dimenko
(A. M. Yashchenko) Ta inmi mocaigauku. [TopiBHAIBHUN | KPUTUYHUN aHAI3
BUCJIOBJIEHUX HUMU CY/KeHb Oy/ie 3/1iiCHEHO HIKYe.

Mema uiei cmammi — po3poOIEHHST TEOPETUIHOI MOJIENT YIOPSIAKYBAHHS
OKpeMUX BB 3ac00iB KPUMIHAIBLHOTO MIpaBa, OOIPYHTYBAHHST MOIIYKY HOBHX, Y/0-
CKOHAJIEHHST YU KPUTUYIHOI OI[IHKN HEOOXITHOCTI iCHYIOUNX KPUMIiHAIBHO-TIPABOBUX
3ac00iB, BUBUEHHS pealbHOI YM IIOTEHIIIHOI iX eeKTHBHOCTI.

Buxnao ocnosenozo mamepiany. BoueBup, 110 Taki JOCJIIIKEHHS MOXKYTb
3iificHIOBaTHCS Jiliie Ha 0asi MOTepeHbOro CTPYKTYPYBaHHS K JTOCJI/IKYBaHIX
KPUMiHAJIBHO-TTPABOBUX 3aC00iB, TaK i HAKOMUYEHOTO 00CSTY 3HAHb PO HUX, IO
nepeabava€e He JIMile BCTAHOBJIEHHS OCOOJMBOCTEH Ta BIAMIHHOCTEH MiX I0PUIY-
HUMH BJIACTHBOCTSIMA OKPEMMX BHUJIIB TaKUX 3ac00iB, a il TPOTHCTABICHHS i 4iTKe
PO3MEKyBaHHS Mik cOO0I0 THX i3 HUX, y SIKUX TaKi BJIaCTUBOCTI € pisHuUMH. | came
Ha Taki BiIMiHHI BJACTUBOCTI M 3BEpPTAIOTh yBary Ti YKpPaiHCBKI JOCJHIIHUKH, SKi
BUBYAIOTH CYKYITHICTh KPUMiHAJBHO-IIPABOBHUX 3ac00iB, mepeabavyeHnx YMHHUM
KPUMiHAJIBHIM 3aKOHOJIABCTBOM YKPAiHH, Ta CTAaBJATH mepes co00I0 3aBIaHHs yI1o-
PSANKYBATH iX: MPUHANMHI, KJacu(diKkyBaTH, a B OKPEMUX BUIIAJKAX — i 3HAUTH Y TTi€l
CYKYITHOCTI CMCTEMOYTBOPIOIOUi O3HAKMU.

Haiinepuri cnipobu yHnopsiIKyBaHHSI CUCTEMHU KPUMiHAIbHO-IIPABOBUX 3aCO0iB
B YKpaini 36iramcs y yaci 3i CBiTOBOIO TEHIEHIEIO 10 T. 3B. «ABOKOJIMHOCTI> (4m
HaBiTh «0AraTOKOJIIHHOCTI») KPUMIHAJIBHOTO ITpaBa. 3apo/keHa Y KPUMiHATBHOMY
3akoHO/aBcTBI Himeuunnu ie nepiioi mosioBUHU XX CT. <JBOKOJIHiHa» cucTeMa, 3a
SIKOI TIOPSI/L 3 TTOKapaHHSMU 3a BUMHEHHS 3JI0YMHIB Tiepeadadanocs: 3aCTOCyBaHHS
Takoxk 3axoniB Gesnexu [11, ¢. 106], ust tenmentis wa 3mami XX—XXI cromiTh
HOIIMPHUIACS Ha KPUMiHAIbHE 3aKOHOAABCTBO TI€PEBAKHOI Oi/IbIIOCTI €BPOIEICHKIX
kpain. IIpubmsHo B Toi e caMuil yac BOHA cTasa il HagOaHHAM BiTYM3HIHOI HAYKK
KPUMIiHAJbHOTO IIpaBa, fKa, TBOPUYO PO3BMBAIOUM ii, IlOYasa BiIHAXOJUTHU Cepe/y
KPUMiHAJIbHO-TIPAaBOBUX 3ac00iB 1 TPETIO, 1 Y€TBEPTY, a IHKOJIKM i GiIbIITY KIJIbKICTh
<KOJii» KPUMIHAJIBHOTO TTpaBa.

Be3ayMoBHO, «KoJIiliHE» YIOPSIAKYBaHHS KPUMiHaJbHO-IIPABOBUX 3ac06iB He
JIMIIIE Biirpajio CBOIO TIO3UTHBHY POJIb Y HAOJMKEHHI YKPATHCHKOT KPUMiHATBHO-
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MIPaBOBOI HAYKU JI0 JIOCJI/IXKEHHS CBITOBUX TEHJCHIIN PO3BUTKY KPUMIHATBLHOTO
3aKOHOJIABCTBA, a W MEBHUM YMHOM IPUCIYKUJIOCS MMOSICHEHHIO BiJIMIHHOCTEH MixK
pi3HUMM TpynamMu Takux 3acobiB. [Ipote, Oyayun mposiBoM JHIMHUX KTacupbikariii,
oMy He BIQJIOCS YHUKHYTH TPOOJIEM, 110 TPAAUIIIHO BJIACTUBI TaKUM KJacubika-
isiM. Biziomo, 1110 BOHM Ha BiAMIHY Bifl AMXOTOMIYHUX 3aBXKIU OCOOJUBO aKTyaJIi-
3yIOTh NTUTAaHHS BU3HAUYEHHS iXHBOTO KPUTEPIIO Ta CKIHYCHHICTD MOJJIY 32 HUM, a
TaKOK CTABJISITH TIE€PE JTOCTIIHUKOM 3aBJIaHHsI, 3 OJHOTO OOKY, MOBHICTIO OXOIHUTH
yci aBUIIa Ti€i TPYNH, MO TijaHa Kaacudikaiiii, a 3 iHITOTO — YiTKO PO3MEXKyBaTH
Mik c000I0 SIBUIINA, IO BiHOCITHCS 10 Pi3HUX Kiaacubikamiinux rpyi. [ giiicHo,
kiacugikallii KpUMiHaIbHO-IIPABOBUX 3aC00IB 3a «KOJISIMU» KPUMiHAJIBHO-TIPABO-
BOT'0 BIUIMBY CTPaK/IAIOTh /IBOMa cepiio3HnMu Bajamu. 1lepiiolo 3 HUX € BiJICYTHICTb
4iTKOTO OKPECJIeHHS KOJIa THX KPUMiHAIbHO-IIPABOBUX 3aCO0IB, sIKi PO3IOALIAIOTHCS
3a TAKUMM «KOJISAMU». Y pesy/braTi B 6araTbOX BHIIAAKaX IiJJa HU3KA KPUMiHA/Ib-
HO-IIPaBOBUX 3ac00iB (30KpeMa, CyJUMICTbh, 3aXO/HU, 1[0 3aCTOCOBYIOTHCS 3aMiCTh
IIOKapaHHs [PU YMOBHOMY 3BLJIBHEHHI Bi/l HHOTO Ta /€Ki 1HII) 3aaumauacs 1mo3a
TIi€I0 UM 1HINOIO KOJi€0. B iHIMX Ke BUITaAKaX /[0 KPUMiHAJbHO-TIPABOBUX «KOJIii»
BKJIIOUYAJINCS 3ac00M, KPUMiHAJILHO-ITPABOBA TPUPOJIA SIKUX BUKJIUKAE iICTOTHI CyM-
HiBU (HAPUKJIA/, 3a001KHI 3aX0/M YU 3aXO[M PECTUTYIT). /[pyroo Bajoro, 1o
TPAJUIIITHO BjacTHBa OaraThOM BHIAAKaM JiHIHHUX Kiacudikaiiil, cTama BiacyT-
HICTb YITKOTO KPUTEPIIO POSIOIIITY KPUMiHATHHO-TTPABOBUX 3aC00IB MisK OKPEMUMM
«kommistmu». Ile moTsrio 3a co6oto Te, MO OfHI i Ti K cami 3acobu y Pi3HUX aBTOPIB
BiIHOCUJIMCS /IO Pi3HUX Kiacudikarinunx rpyn. Takuii ctan cipaB y kiaacudikartii
KPUMiHAJIbHO-TIPAaBOBUX 3ac00iB, 6€3yMOBHO, HE MOKE 3a[[0BOJIBHITH HOTPEeOU Hi
HayKUd KPUMIHAJIBHOTO TIPaBa, Hi TPAKTUKN KPUMIHAJIBHOTO 3aKOHOTBOPEHHS, a TOMY
BUMAarae BUPOOJIEHHST 1HINX, HETIHIHHUX MAXOAIB 0 iX Kaacudikarrii.

Po3yMiHHS 1[bOT0 00YMOBUJIO 3aMI0YATKYBAHHS y HaIlil KPUMiHATHHO-TTPABOBI it
JITEpaTypi MOMYK CYTHICHUX BIJIMIHHOCTEW MiX OKPEMUMM IPylaMu KPHUMiHAJb-
HO-TIpaBoBUX 3ac00iB. Ili BiAMIHHOCTI 371€61JIBITOTO 3HAXOAUINCS Y XapaKTepOBi
BIUIMBY THX YM iHIIMX 3aCO0IB Ha IIPABOBUI cTaTyC 0COOM, 1[0 BUMHIIA KPUMiHAJIbHE
MPaBOMOPYIIEHHS YU B OKPEMHX BUIIAJKaX — CYCIJIbHO HebOe3leuHe AistHHS, sKe
MATAA€ il OKPpeMi 03HaKW KPUMIiHAJBHOTO TPABOTIOPYIIIEHHS, TPOTE HE € HUM.
[Tpu 11bOMY OJIHI aBTOPH ITI0 BiIMiHHICTH BOAYAIOTH Y TOMY, UM € TaKi 3ac00M 3a0X0-
qyBaJIbHUMHU 2060 MPUMYCOBHMMHU; iHIII JK Ha YijibHE MicIle CTaBJISITh KapaJbHUil abo
HeKapaJbHUIA 3MIiCT BiJIIOBIAHNX 3acO0iB.

3okpema, O. B. Koszauenko BOauyae kiracubikamiitHuii kpurtepiii as 3acobiB
KPUMIHAJIBHOTO MpaBa B OCOOJMBOCTSX MOEAHAHHS MPUMYCY Ta 3a0XOYEHHS MPU
3aCTOCYBaHHI TOTO YW IHIIOrO KPUMIiHAJIBHO-IIPABOBOIO 3aco0y (B HOro tepmiHo-
Jiorii — 3aX0Jly KPUMIHAJbHO-TIPABOBOTO BIJIMBY). 3aJE€KHO Bijl IbOTO KPUTEPIO
3raJlaHni aBTOP TOJIJISE 1X YCi Ha /Bl TPYIN: 3a0X0UYBAJIbHI Ta MPUMYCOBI. 320X0-
YyBaJIibHI KPUMiHATbHO-TIPABOBI 3aXO/HM, HA MOTO AYMKY, — Ile CUCTeMa <IIPUNHOMiB
i crocobiB BILIMBY Ha MOBEAIHKY 0COOM, sika BYMHUJIA 3J0YMH (KPUMIiHAJbHMIL
IIPOCTYIIOK), 3 METOIO CIIOHYKAHHSI i1 /10 COIiaJIbHO MO3UTUBHOI MOBEJIHKYU IJIIXOM
oM’ sIKIIIeHHsT b0 BiZIMOBH Bijl 3aCTOCYBaHHST IPUMYCOBOTO KPUMiHATIBHO-TIPABOBOTO
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BITMBY, 32 BUKJIIOUEHHSIM 3aXO0/iB, KOMIIeHcalliiiHoro xapakrepy. Cepes 3HauHOI
KIJIBKOCTI 3a0X0UyBaJIbHIX KPUMiHAJIBHO-IIPABOBUX HOPM OCOOJIMBY T'PYILY CKJIaja-
I0Th Ti, AKMMU PETYJIIOETHCS 3aCTOCYBAHHS IEBHUX MTPUHOMIB 1 ¢110cOGIB TPABOBOTO
BILJTMBY, & caMe 3BiJIbHEHHS BiJl KPUMIHAJIbBHOI Bi/IITOBIIJAJIBHOCTI Ta 3BIJIbHEHHS BiJl
HokapaHHsI Ta foro BigbysanHst» [6, c. 36]. ¥ cBoio Yepry mpuMycoBi KpUMiHAJb-
Ho-11paBoBi 3acobu O. B. Kozauenko moaisisie Ha ABI MiArpymu: KapajibHi Ta iHIi,
T0OTO 10306aB/IeH] MeTu Kapy. /{0 mepIimx BiH BiIHOCUTD: 3aCYKEHHS 3 MOA/IbIIIM
3BUIBHEHHSM BiJl TPU3HAYEHHS MMOKapaHHs, TTOKapaHHus i cyammictb [6, c. 37]. 1o
i, Hekapairbaux, 3acobiB O. B. KozaueHKo BiIHOCUTD: IPUMYCOBI 3aX0/1 M€Y~
HOTO XapakTepy; MPUMYCOBe JIIKyBaHHS; «CIelliabHi KPpUMiHAIBHO-TIPABOBI 3aX0/IH,
JI0 SIKUX CJIIJ BIIHECTH cIIelliaibHy KoH(dicKaIiio Ta 1mo36aBJeHHs CIIel[ialbHOro
1paBa, gKi 3aCTOCOBYIOTHCA CY/IOM 13 METOIO TOTIEPE/I>KEHHS MOKJIUBOCTI BUMHEHHSI
misiHHsS y MailOytHhOMYy». Ha ayMKy nutoBaHOro aBTopa, <okpemy (i, BOYeBHUIb,
tTakok Hekapasbay — FO. I1.) rpymny npuMycoBUX KPUMiHATBHO-TIPABOBUX 3aXOJIiB
YTBOPIOIOTh: TIPUMYCOBI 3aX0/I BUXOBHOTO XapaKTepy...; 3aX0I1 KPUMiHATbHO-TIPABO-
BOTO XapakTepy Io/0 pUANnYHUX 0ocib...» [6, ¢. 37]. Tlonpu 3ajeknmapoBaHmii mMoIi
yCiX KPUMiHAJIBHO-IIPABOBUX 3acO0iB Ha JBi rpynu (3a0X04yBasibHi Ta IIPUMYCOBI),
O. B. Kozauenko Ha3uBae 1ie i TPeTIO X IPYIy: «TaK 3BaHi HETPAAWIIIITHI 3aX0/H,
0COGJIMBICTD SIKUX TIOJISITAE B TOMY, 1[0 BOHU nepeabadeHi akraMu iHmol (He Kpu-
MIHAJTbHO-TIPABOBO1) Tay3€BO1 HAJIEKHOCTI: KOMIIEHCAIlIiHI KPUMiHAJIbHO-TIPABOBI
3aXO/IH, T/l SKUMU CJIJl PO3YMITH TTPUMYCOBI 3aX0/IM 1HJMBIYaJbHOTO XapaKTepy,
SKi 3aCTOCOBYIOTBCSI B CYJIOBOMY IOPSIZIKY 3 METOI0 YCYHEHHS 3aIO/lisIHOI HIKO/H,
Bi/IIIKOyBaHHS 3aBJIaHUX 30UTKIB a00 BiZIHOBJIEHHS IIOPYIIEHUX IIPaB...; IIPEBEHTHUBHI
KPUMIiHAJBHO-TIPABOBI 3aXO/H ... [SKi 3MIHCHIOIOTHCS| CTOCOBHO 0Ci0, sKi BiAOyn
MOKapaHHsI /[0 3HATTS a00 MOTANIEHHST CYAANMOCTI, 3 METOIO TIOTIEPE/IKEHHST BANHEHHST
BKazaHUMU oco0aMu 3JI0YMHIB; 3aX0/u 3a0e3ledeHHsT BUKOHAHHS HOPMaTUBHO
BU3HAYEHUX 0OOB'SI3KIB, SIKi MOKIAMAIOTHCS HA 0CO0Y Y 3B’SI3KY 3 YUMHEHHSIM HEIO
KPUMIHAJIBHOTO TIpaBONoOpyIeHHs» [6, c. 37-38].

anpornonoBauuii O. B. KozaueHKOM TOiT KpUMiHATIBHO-TIPABOBUX 3aC006iB Ha
3a0X0YyBaJbHI Ta MPUMYCOBI, Ge3nepedno, BijoOpakae pisHUil XapakTep BILIUBY
OKpeMHUX 3 TaKuX 3aco0iB Ha TPABOBHII cTaryc 0coOM, sika BUMHIIA KPUMiHAIbHE
MPABOOPYIIEHHS YU CYCITIbHO HeOe3meuHe istHHs, 10 /A€ 1T HOTO O3HAKH,
poTe He € HUM. 30KpeMa BiH BPAXOBYE Te, 10 OKPEMi 3 TaKuX 3ac00iB CIpsSMOBaHi
Ha OOMEKEHHsI TUX YM iHIMUX €JIEMEHTIB I[bOTO MPABOBOTO CTATYCy, iHIII K — abo
TATHYTH 3a COO0I0 HEMOKINUBICTh TaKMX 00MeKeHb, a00, IIPUHANMHI, ITOM IKIITYIOTh
i oomesxennst. lle mae 3mory He Jsinliie OMIHUTU XapaKTep BIUIUBY PI3HUX KPUMi-
HAJIBHO-TIPABOBUX 3ac00iB Ha TIPABOBUIA CTATyC 0COOM, a i u(epeHITioBATH TTiCTaBU
iX 3acTocyBaHHS, OIMIHUTA e(heKTUBHICTh Ta CIIPOTHO3YBATH KPUMiHAJIBHO-TIPABOBI,
3araJIbHOIIPABOBI, a TAK CAaMO i 3araJIbHOCOIIAJIbHI HACJIJIKN BUKOPUCTAHHS OKPEMO
THX 3aC00iB, SIKi aBTOPOM Ha3MBAIOTHCS 3A0XOUYBAIBHUMHU, I THX, sIKi HUM BiJ[HEeCeHi
710 TIPUMYCOBUX.

Boanouac cksaiHONI i HEOJHO3HAYHOCTI 3 MMO3UITIOHYBAHHAM OKPEMUX KPHU-
MiHAJIBHO-TIPABOBUX 3ac00iB TpH ixX Kiracupikaiii Ha 3a0X0UyBaJbHI Ta TPUMYCOBI
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CIIPUYMHUIN OTPeOy y BUIIEHH] TPEThOI IPYNN 3acO0IB A/ THX, SIKI HE MOXKYTh
OyTH OXOIUIeHI Ha3BaHUMMU JBOMA. J[iiCHO, IPUMYC i 3a0XOUEHHS € TTAPHUMU KaTe-
TOPisSIMU He JInIIe TTPaBO3HABCTBA, 4 I B 3aTaJIbHOMY PO3YMiHHI, TOXK SIK TaKi IMUPOKO
BUKOPHUCTOBYIOThCS B Haylli yIPaBJiHHA 1 B camiil ynpaBJiHCBKIN AiSJBbHOCTI.
Y MarepiaJbHOMY K KPUMiHAJIBHOMY TIpaBi, 10 € rajay33io myOsidHoro mpasa [2,
c. 47-50] (ii, Ginbie TOro, CTaHOBUTH 4M He HalOi/IbIl yncTuii, padiHoBaHuii 3pa-
30K IMyOJIIYHOTO TIpaBa B HaIIiil MpaBoBiii cucTeMi) i3 fOTO IMIEPATUBHUM METO-
JIOM IIPaBOBOro pery/oBanisg [8, c. 67; 9, ¢. 20], mo 0OyMOBIIIOE «Taki XapakTepHi
o3Haku (kpuMiHasbHOTO TIpaBa — [0. 1), gK: TOpUANYHA HEPIBHICTh CTOPIH, Mi/II0-
PSZIKOBAHICTh OJHIE] CTOPOHM iHINIH, CyOOpPAMHAINIHICTD iX BiZIHOCHH; HAsIBHICTH
€/IMHOTO IIEHTPY PeryJiioBaHHs — Jlep>KaBU 3 BUHATKOBO IOPUANYHOI0 (POPMOIO
KPUMiHAJIbHO-IIPABOBUX HOPM — 3aKOHY; MiAMOPAAKYBAaHHS MOBEAIHKYU BJAJHOI
CTOPOHM NPUHIIUIY «I03BOJIEHO TLIBKK Te, IO IepeadadyeHo 3aKOHOM» ToIio» [1,
c. 83], mpumyc cTa€ He MPOCTO OJHUM i3 METO/IIB PETYJISITOPHOTO BILJIUBY HA TIPEIMET
KPUMiHAJIBHO-TIPABOBOTO PETYJIIOBAHHS, & BXOANTD /10 3MICTY YCiX KPUMiHAIbHO-TIPa-
BOBUX 3ac00iB. Yce KpUMiHAJIBHO-TIPABOBE PETYJIOBAHHS 3/IHCHIOETHCS IEPKABOIO Y
[IPUMYCOBOMY TOPS/IKY, SIKUI B OKPEMUX BUIIAJKAX MOKe BPaXOBYBaTH iHTepecu i
noGakaHHs iHIIMX Cy0’€KTiB, 10 TIEBHOI MipH CJIAyBaTh iM (aJe TiJIbKK TaM i TO, 1e
11 KOJIM BOHM CIiBIQ/IAIOTh 3 IHTEPecaMM caMol iep:KaBu y KPUMiHAJIbHO-TIPABOBOMY
peTyJIIOBaHHi ), ajle He MOXKe TIMIHATHACS, KOPUTYBATHUCS Y1 CKACOBYBATHCS 3aJIEKHO
Bijl BOJIi iHIKX Cy0'€KTiB (SIKIO Taka BOJISI HE CIIBMAJAa€ 3 Jep:kaBHOIO). Bee, 1m0
3/IICHIOE JiepkaBa y cdhepi KpUMiHAJIBbHO-TIPABOBOTO PETYJIOBAHHS, BOHA 3/IIHCHIOE
BUKJIIOYHO Y TPUMYCOBOMY Tops/iky. CkazaHe TTOBHOIO MipPOIO CTOCYETHCS i 3aCTO-
CYBaHHS THX KPUMiHAJIbHO-TIPABOBUX 3ac00iB, 10 iX JesdKi aBTOPU BIZIHOCSTD 0 TaK
3BaHUX 3a0X0YYBAJbHUX, IK-TO: 3BLIBHEHHS BiJl KpUMIHAJBHOI BiIITOBIIAIBHOCTI,
3BLIHEHHS BiJl IOKapaHHs, IPU3HAYEHHsT OB M'IKOTO TIOKapaHHsl, HisK 1epeada-
YeHO 3aKOHOM, 3aMiHa HEeBiZIOYTOI YaCTUHU TIOKAapaHHsT OIJIBIIT M'SIKWM, TOCTPOKOBE
BHATTsI cyaumocTi Toro. I 11 3acobu, it moibHi 10 HUX, i OyAb-AKi iHII KpUMiHAIb-
HO-TTPABOBI 32c00U JiepsKaBa 3aCTOCOBYE BUXO/SIYN BUKJIIOUHO 3 BJACHOTO PO3YMiHHS
MeTHU Ta 3aB/laHb KPUMiHAJIBHOTO 1IPaBa, He MOroJKYI0UHN iX 3aCTOCYBAHHS 3 IHITUMU
cy6’eKTaMu KPUMIHAJIBHO-TIPABOBKX BiHOCHH. X04a MPU I[bOMY BOHaA i MOB’SI3y€
3aCTOCYBaHHS caMe TaKuX 3ac00iB i3 MEBHOIO COIAJLHO CXBATIOBAHOI MOBEIIHKOIO
Takux cy0'€KTiB, mepeayciMm — 0coOu, sika BUNHIIIA KPUMiHATIbHE TIPABOTIOPYIIEHHSI.
JliticHo, /ist Toro, 100, HAPUK/IA/, OyTH 3BLIBHEHOO Bijl KPUMIHAIBHOI BiANOBIIa/Ib-
HOCTI, 0coba, SIK TIPaByJIO, IIOBMHHA BYNHUTH IIEBHI COIIAJIbHO KOPUCHI, CXBAIIOBaHI,
NPUNHATHI MisTHHS (TaK 3BaHa MO3UTWBHA TOCTKPUMiHATBHA TTOBeMiHKa). s mif-
TBEP/UKEHHS TOOPOBIIBHOCTI TaKOI MOBEAIHKHU i PO3yMiHHS 0c000t0 1i KpUMiHAJb-
Ho-tipaBoBUX HacaijikiB KITK Ykpainu BcTaHOBIIOE, 1110 3aKPUTTS KPUMiHAJIBHOTO
MIPOBA/KEHHST y 3B’I13KY 31 3BIIbHEHHSIM 0COOM BiJl KPUMiHAJIBHOI BiIMOBIIaIbHOCTI
«He JIOTYCKAETHCS, SKIIO Mi103PI0BaHMil, 0OBUHYBAaUYEHHIA MTPOTH I1[LOTO 3aMEPEUyEe»
(u. 8 cr. 284). Amke 3amepedeHHsT TaKol 0COOU CBIUUTHME, 30KPEMa, TIPO Te, IO
ii pilioBe KagTTd He OyJ0 MWUPKUM, K Toro BuMarae cr. 45 KK Vkpaiuu, abo 1o ii
NO3UTUBHI OCTKPUMIHA/IbHI JisTHHS He OyJu H0OPOBIIBHUMH, SIK TOTO BUMAraloTh

158 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2020. Bun. 149



MoHomapenko 10. A. Budu 3acobie KpumiHanbHO20 npasa

npurnucu crateit Ocobsmsoi yactian KK Ykpainu npo crieriaibti BUM 3BLIbHEHHS
BiJl KpUMiHa/IbHOI BianosigaabHocTi (4. 5 cr. 110% u. 2 c1. 111, u. 2 ct1. 114, 4. 2
cr. 255 Ta in.). Ase B Oyub-aKOMy pasi Taki ocoOu, sIK i OYIb-XTO IHIINH, TTOBUHHI
MIIKOPUTHCS PIIIEHHIO /IePXKAaBU UM TO TIPO 3BIJTbHEHHS BiJl KPUMIHAJIBHOI BiJIIIOBI-
JaJbHOCTI, YU TO MPO 3BiJIbHEHHS BiJl MOKAPAHHS, Y TO MPO MPU3HAYEHHS Oi/IbII
M’SIKOTO MTOKapaHHsl, HisK 1epea0dadeHo 3aKOHOM, Yk Oy/b-SIKOTO 1HIIOTO HOAIOHOTO.
[Ipo npumycoBuil XapakTep 3aCTOCYBaHHS TaK 3BAaHUX «3a0XOUyBaJbHUX» KPUMi-
HaJIbHO-IIPABOBMX 3aC00IB CBIAYMUTD X04a 6 Iie i Te, 1[0 HEBUKOHAHHS 3aKOHHOTO i
OOTPYHTOBAHOTO PillleHHsI J€P/KABU MPO iXHE 3aCTOCYBAHHS TaK CaMO TSTHE KPUMi-
HAJIbHY Bi/IIIOBIIAJIBHICTD, SIK | HEBUKOHAHHSI 3aKOHHOTO Ta OOIPYHTOBAHOTO PillleHHS
PO 3aCTOCYBAHHSI <IIPUMYCOBHX» KPUMiHAJIHLHO-TTPABOBUX 3aC00iB.

3 oryisiy Ha crelu@ivyHicTh TpeAMeTa Ta MeTONy KPUMiHAJIbHO-IIPAaBOBOIO
peryJiloBaHHs i caMe TaK 3BaHe KPHMMiHAJbHO-IIPABOBE «3a0XOUYCHHS» € CYTTEBOIO
Mipoio crierudivanm. Ha BiMiHy Bifl 3a0X0YeHHS B iHINX Tary3sX TpaBa (1IUBiJTh-
HOMY, a/IMiHICTPaTUBHOMY, TPY/ZIOBOMY TOIIO), SIKe, K IIPaBUJIO, [TOJIATAE Yy HAJaHH1
320X0UYBAaHOMY CYO’€KTOBI MEBHUX JIOJIATKOBUX TIPaB, PO3MIMPEHHI YU TOJIETTIeHH]
MOZKJIMBOCTEN peastizaitii Horo cy0’'€KTUBHUX IIPaB YM 3aKOHHUX 1HTEPECiB, MOPaJib-
HOMY Yd MaTepiaJbHOMY BiJ3Hau4€HHi HOro 3acjyr i ToMy HOAIOHMX aKIlisX, KpUMi-
HATBHO-TIPABOBE «320X0UEHHS» TaKNX (HOPM MTPOSBY He Ma€. Y KPUMiHATBHOMY ITpaBi
3a0XOUEHHST MTPOSIBJISIETHCST Y€Pe3 HE3aCTOCYBAaHHsI 200 3aCTOCYBAaHHS Y 3MEHIIIEHOMY,
oM’ SIKIIIeHOMY 00CsI31 TUX BUJIIB 4r 00CSITIiB 0OMEKEHDb y peaJisallil mmpas 4 cBOOO/I,
stki Morsi 6 GyTH 3acTOCOBaHi 10 0cobu 3a iHmmMX obcTaBuH. I came yepes BiMOBY
y 3aCTOCYBaHHI TiepesdadeHnX 3aKOHOM MPAaBOOOMEKEHb, a He Yepe3 PO3IIMPEHHST
HAsIBHOTO 0OCSTY IpaB, JepsKaBa il CTUMYJIIOE€ 0c00y, sika BUMHUJIA KPUMiHATIbHE
MIPaBOIOPYIIEHHS, 10 MO3UTUBHOI MOCTKPUMIHATBHOI MOBEAIHKN UM IHIITNUX COITi-
AJIbHO CXBAJOBAHUX aKTUBHOCTeW. | B pa3i IX HAsBHOCTI Jiep:kaBa B IIPUMYCOBOMY
TSI TaKOT 0COOM TOPSIIKY Y BU3HAYEHUX KPUMIHAJIbHUM 3aKOHOM BHIajKax abo
BiJIMOBJISIETBCSI BiJl 3aCTOCYBAHHS 10 Hei MpaBOOOMeXKeHb, ab0 K 3aCTOCOBYE iX y
3MEHIIIEHOMY, TOM sIKIIeHOMY 00cs13i. AJie i BiZiMOBa BiJl 3aCTOCYBaHHsI, il 3aCTOCY-
BaHHS Y 3MEHIIEHOMY 00csi3i y Oy/b-sIKOMY pas3i MaioTh 0O0B’I3KOBUH JIJIsT 0COOU
XapakTep i rapaHTyIThCsI TPUMYCOBOIO CUJIOD JIEPKABH.

TakuM YUHOM, OCKIJIBKU yCi KPUMiIHAJIBHO-TIPABOBI 3aCO0OM 3aCTOCOBYIOTHCS 10
ocobu, sika BUYMHWJIA KPUMiHATbHE MTPABOMOPYIIEHHS, Y PUMYCOBOMY IOPSIIKY,
MOJILTT X Ha MPUMYCOBI, 320X0UYBaJIbHI Ta THII KaTeTOPil 3a UM KiaacudikailiiiHum
KpPUTEPIEM He MOKe OyTH MiATpUMaHW. 3 OIJISIAY Ha Iie CJIijl 3BEPHYTH yBary Ha
PO3BUTOK Y JIiTepaTypi iHINNX MiIXO/IB 0 BU3HAYEHHS KIacu(piKalliliHOTO KPUTEPIIo
I[0/I0 KPUMIHAIBHO-TIPABOBUX 3ac00iB, MPUOIYHUKHU SKUX TI€i KPUTEPIHl BiHAXOAATH
1032 3B’sI3KOM i3 TIPUMYCOBUM XapaKTePOM 3aCTOCYBaHHS TaKUX 3acO0iB.

30KpeMa, MEeBHOTO TOIMUPEeHHs Ha0y i Kiaacudikalil KpuMiHaIbHO-TIPABOBUX
3ac00iB 3a KPUTEPIEM HasIBHOCTI ab0 BiZICYyTHOCTI y HUX KapaJbHUX BJACTUBOCTEN
Ha /1Bl Ipynu: KapasbHi Ta HekapaJyibHi. [Ipy 11boMy 101pHU OJJTHOMAHITHICTD Y 3aCTO-
COBAHOMY KPUTEPIii I KJIACUIHY AUXOTOMIIO TIO/LTY, BYEHUM HE BAATOCS NOCATHYTH
OJIHOCTAHOCTI B OKPECJeHHI BUIIJIEHUX HUMU Kjaacudikaituux rpyi. Tak, sSKIo
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€. M. Beueposa [4, c. 6] ta 3. M. Crocrokano [10, ¢. 237] n1o kapasbHux 3ac00iB
Bi/IHOCATDH BJacHe TIOKapaHHs gk Take, To A. M. dimenko y 1iii rpymi BUIiIsS€E ABi
caMocCTiitHi Tiarpymnu 3acob6iB (y fOro TepMiHOJIOTIT — 3aX0iB KPUMiHATIBHO-TTPABO-
Boro Xapakrepy): 1) Buan kpuminaibuux nokapaub (ct. 51 KK Ykpainn); 2) Buan
MoKapaHb, SIKi Peasi3yloThCst yepes oro moM sikienHst abo 3aminy (4. 3 ct. 74, u. 1
ct. 58, u. 1 cr. 62, ct. 88 Tomo) [12, c. 41]. lle mani iige T. O. lonuap, sika cTBep-
JUKYE, 1110 «KapasbHi 3aX0/l1 KPUMiHAJbHO-IIPABOBOIO BIJIMBY Ha 3JIOUMHHICTH pea-
JI3YIOTHCS 32 JOMOMOTOI0 TTPU3HAYEHHS TMOKapaHHs TIEBHOTO BUAY Ta PO3MIpY, sIKe
TSTHE 32 COOO0I0 CYIMMICTD, Ta CIEIliaabHOI KOH(DICKaIli, sika mepebadeHa y CaHKITiSIX
nestkux HopM OcobsmBoi yactuan KpuMinaibHOro Kojmekcy Ykpaiaws [5, c. 111].
Ha yac omy6/iikyBaHHsT IIMTOBAaHKM aBTOPOM CBOEI MO3MILii clelliasibHa KoHDicKaIlis
cripaB/i nepenbadanacs y caHkifisix okpemux crareii Ocobsmpoi yactunu KK Ykpa-
iHM, ajle BOHA HIKOJIW He BBOJUJIACS /10 CUCTEMU MTOKAPaHb.

He e opnocraitnumu norasaayn nprbiuHuKIB 1iel kaacudikaiii i cTOCOBHO BUI-
JIEHOI HUMU TPYTI HeKapaJbHUX 3ac00iB KpuMiHaabHOTO mpaBa. Tak, €. M. Beueposa
3arajioM CTBEP/PKYE, 1110 HeKapaJbHUN KPUMiHAJIbHO-IIPABOBUI BILJIMB 3/1ilICHIOETHCS
y (opmi pisHOMaHITHUX NepebayeHnX 3aKOHOM BUJIIB 3BIIBHEHHS BiJl KPUMIHAIBHOI
BijtnoBizapHOCTI 260 Bijt mokapaHHs [4, . 6, 11], Xoua it BUBOIUTD y3arasi 3a MesKi
KPUMiHAIbHO-TIPABOBUX 3ac06iB (B ii TepMiHOIOri — 3aX0/iB KPUMiHAIBHO-IPABO-
BOTO BIJINBY) 3BLIBHEHHS Bi/i KDUMiHAJIBHOI BiIMOBIZIATBHOCTI ¥ 3B’SI3KY 31 3MiHOIO
obcranoBku (ct. 48 KK Ykpaiuu) Ta y 3B’s13Ky i3 3aKiHYE€HHSIM CTPOKIB JTaBHOCTI
(ct. 49 KK VYkpainn), Bix BigOyBaHHs IOKapaHHS Y 3B’SI3KY i3 3aKiHUEHHSIM CTPOKIB
naBHocTi 00BUHYBaabHOTO BUPOKY (cT. 80 KK Ykpainn) i 3BiibHEHHS BiJ| IIOKapaHHsI
Ha TIi/IcTaBl 3aKOHY YKpaiHu 1mpo amHicTiio abo akra npo nmomuiayBants (cr. 85 KK
Ykpainun), OCKiZIbKM BOHM, Ha 11 TIepEKOHAHHSI, HE BiINIOBIZIAIOTh «aKTUBHOMY Xapak-
Tepy KPUMiHAJIbHO-TIPABOBOTO BILIUBY> [3, c. 37].

Hartomicts T. O. Toruap ta A. M. Amenko BkasaHni BUAM 3BIJIBHEHHS Bifl KpH-
MiHAJIbHOI BiZIMOBIAIBHOCTI 200 Bi/l TOKApAHHS BiTHOCITH 0 HEKAPATbHUX KPHMi-
HaJIbHO-IIPABOBMX 3ac0O0iB. AJie TIPU I[bOMY BOHH 1[I0 TPYILy 3ac00iB MOILISAIOTH Ha
JB1 MArpyImm: 3aco0u, 110 OB 3aHi 3 pearisalliclo KpUMiHAIbHOI BiAIOBIAAIbHOCTI,
i 3acobu, He moB’s3aHi 3 Heo. HallGipin geTasbHO 3MiCT TMi€l APy BU3HAYAE
A. M. Amenxo, akuii 710 1epiioi BiiHOCUTD: 1) 3aX0/i1 3a0X04eHHSs (CTUMYJTFOBAHHS )
MMO3UTHUBHOI MTOCT3/I0YNHHOI MoBemiHKY (4. 4 cT. 74, crarri 75-79, 81, 104, 107 KK
Ykpainu...); 2) 3ax0/i1, 3aCHOBaHI Ha TYMaHICTUYHUX 3acajlaXx Ta HeAOIIJTbHOCTI
3MiMCHEHHST KPUMIHATBHOTO TMpoBa/yKeHus (4. 2 1. 74, 4. 5 c1. 74, crarTi 83, 84,
85-87, 106 KK VYkpaiun); 3) saxoau 6esneku — IPUMYCOBI 3aX0QU MeAMYHOTO
XapakTepy, 10 3aCTOCOBYIOTHCS 3aMiCTh MOKapaHHs abo pasom i3 Hum (cT. 20, 1. 2,
3 4. 1 ct. 93 KK Ykpainn); npumycoBe JIiKyBaHHS, MO 3aCTOCOBYETHCI Pa30M i3
nokapanasam (ct. 96 KK Ykpainn); 4) npumycoBi 3aXo/ii BUXOBHOTO XapakTepy,
1[0 3aCTOCOBYIOTHCS 3aMiCTh TOKapaHHs a6o pasoM i3 HuM (ctr. 105 KK VYkpainn);
5) 3aX0/i1 BITHOBHOTO XapakTepy — creriaabia Kordickaiis (ct. 96!, 96> KK Ykpa-
ian); 6) cyaumictsb (crarti 88—91 KK Ykpainn); 7) 3axoam KpuMiHaJbHO-TIPABO-
BOTO XapakTepy, IO 3aCTOCOBYIOTHCS 10 opugananux ocib [12, ¢. 41-42]. To apyroi
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rpynu HekapaiabHux 3axofmiB A. M. Amenko BigHOCUTDH Ti, sIKi, HA WOTO AYMKY,
pealisyloThCs 1Mo3a MeXKaMu KPUMiHATbHOI BiJIMMOBiIaJbHOCTI, a came: 1) 3axoan
3a0XOUYCHHST (CTUMYJIIOBAHHS) MTO3UTUBHOI MOCT3JIOYMHHOI TTOBEIIHKY Ta CYCIIJIBHO
KopucHUX BUMHKIB (cT. 17, vactunum 11 2 cr. 31, crarri 36—43, 44—47, 4. 2 ct. 111,
4. 2 c¢1. 114 KK Ykpaiau Ta iH.; 2) 3aX0/1, 1110 3aCHOBAHI HA TYMaHICTUYHUX 3acaj[aX
Ta HEJOIIJBHOCTI 3/IIIICHEHHST KPUMIHAJIBHOTO TTpoBajiKenHs (crarti 48, 49, 106
KK Vkpaiun); 3) saxomau 6e3leky — NPUMYCOBI 3aX01 MEIUYHOIO XapaKTepy, L0
3aCTOCOBYIOTHCA /10 HeocyAHUX (4. 2 ¢T. 19, m. 1 4. 1 c1. 93 KK VYkpainn); 4) npu-
MYCOBI 3aX0/Ii BUXOBHOTO XapaKTepy, M0 3aCTOCOBYIOThCS y Pasi 3BiIbHEHHS] 0COOU
Big KpuMiHaibHOI BignosigaabHocTi (ct. 97 KK Vkpainn) ta 10 ocobu, sika He
JIOCSTJIA BiKY, 3 SIKOTO MOJKe HAaCcTaBaTW KPUMiHaJbHA BiAMOBiaibHICTD (4. 2 cT. 97
KK ¥Ykpaiun); 5) 3axo/u, 3aCHOBaHi Ha HEJOIIIbHOCTI 3ilICHEHHS KPUMiHATBHOTO
NPOBAJKEHH Moo opuandaux ocib (cr. 96° KK Ykpainu)» [12, c. 41-42]. ¥V 6iabi
y3araabHEHOMY BUTJISI, ajie TaKy K 3a 3MiCTOM KJacuikailiio HeKapaJbHUX KPH-
MiHaJIbHO-TIpaBOBUX 3aco6iB mporonye i T. O. Tonuap [5, c. 111].

Krnacudikamis kpuMiHaJIbHO-IIPaBOBUX 3aC0O0IB Ha KapaJibHi Ta HeKapaJibHi,
HepeKoHaHi, € OHIE0 3 HANOIIBIN TIPUHIIMIIOBUX 1 3HAYMMMUX JIJIsI CYYACHOTO KPH-
MiHAJIBHOTO 3aKOHO/IABCTBA. AJKe 3aralbHUM TPEHIOM HOTO PO3BUTKY y HGaraTbox
€BPOIIEHCHKUX KpalHaX, Y TOMY YucCJii il B YKpaiHi, cTajo, sSIK y:Ke 3a3Havyasnocsl BUlIle,
3aMpPOBAJKEHHS 1 MIMPOKE BUKOPUCTAHHS IHINMNX, OKPIM MOKapaHHs, 3ac00iB pea-
ryBaHHsI Ha KPUMiHAJbHI TIpaBonopyireHHs. [Ipu mpoMy Taki 3aco0M 9acTo MaioTh
00’€KTOM CBOTO BILIMBY Ti K cami Cy0’€KTHBHI IpaBa 4u CBOOOAN JIFOIUHHU, IO i
HOKapaHHs. 30KpeMa, TIPaBo JIIOJAUHKI Ha 0COOUCTY CBOOOLY MMiISITae 0OMEKEHHIO SIK
pY IPU3HAYEHHI OKPEMUX BUJIB MOKapaHb (aperit, mo30aBJeHHs BOJII Ha MEeBHMI
CTPOK YH JIOBIYHO), TaK 1 IPU 3aCTOCYBaHHI JeSKUX HepeadadyeHuX KPUMiHATbHUM
3aKOHOM 3ac00iB, 1110 He € MOKapaHHAM (HAIPUKJIAI, TPUMYCOBUX 3aXO0/[iB MEAUYHOTO
XapakTepy, M0 TOB’SI3aHi 3 TOCHITANIZAINEI0 0 3aKIa1y 3 HaJ[aHHS MICUXiaTPUYHOI
noriomorn ). Tak camo i TipaBo BJacHOCTI Moske OYTH 0OMesKeHe sIK TIPU TPU3HAYEeHH]
nokapaHHs (Harnpukaal, mrpady un kKoHdickarii MaiiHa), Tak i Ipu creliajbHil
KoHdicKallii, Mo He € TToKapaHHAM (a came, KOJIM HeThCs PO KOH(ICKAIII0 HATEXK-
HOro 0cobi Ha IpaBi BJAACHOCTI MaiiHa, 10 IIpU3HAYATIOCsa (BUKOPUCTOBYBAIOCH)
TS CXUJISTHHS 1HIIOI 0COOM /10 BYNHEHHST KPUMIHAJILHOTO TTPABOTIOPYIIIeHHS, (hiHaH-
cyBaHHsT ab0 MarepiaJbHOro 3abe3nedyeHHs] KpUMIHAIBHOTO TPAaBOTOPYIIeHHST abo
BUHATOPO/IH 32 HOTO BUMHEHHST 4i OyJIO THIyKaHe, BUTOTOBJIEHE, TIPHCTOCOBAHE a0
BUKOPHCTAHE sIK 3aCO0M Y1 3HAPS//I BYNHEHHST KPUMIHATIBHOTO MTPABOIIOPYIIEHHS).
Came TOMY BifHAliJIEHHST KapaJbHOTO 3MICTY B OKPEeMHX 3ac00ax TiJIbKH il 3MOJKe
Bi/IOKPEMUTHU IX Y CaMOCTiliHY TI'pyIly MOKapaHb, BIIMIHHY BiJl iHIIUX TPy KPUMi-
HAJILHO-TIPABOBHX 3aC00iB, SIKi XOU i CIIPSIMOBAHI MPOTH THX JKe CyO'€EKTUBHUX MTPaB
41 cBOGO/I JTFOJIMHM, TIPOTE HE BOJIOMIIOTH TAKUM (KapaJbHUM) 3MiCTOM.

[Tpore BigHaxXOAMTH TaKy KapajbHY BJACTUBICTb MOJKHA JIMIIE IICJs IOIe-
PEIHBOTO 3BYKEHHS KOJIa KPUMIiHATBHO-TIPABOBHUX 3aCO0IB IIJISXOM OKPECJIEHHS
THUX i3 HUX, Y SIKHX BOHA MOTEHINITHO MOsKe OyTH HasIBHOW. AJKe Hi MPU3HAYCHHS
[EeBHOIO KPUMIHAJIbHO-IIPABOBOTO 3ac00y, Hi 3BiJbHEHHS BiJ HbOIO, Hi 3aMiHa

ISSN 2414-990X. Problems of legality. 2020. Issue 149 161



KPUMIHAJIbHE NMPABO TA KPUMIHOJIOlIA

OJIHOIO KPUMiHAIbHO-IIPABOBOIr0O 3aco0y iHIIMM cami 1o cobi, K Taki He BOJIOII-
I0Th Hi KapaJbHUMH, Hi HeKapaJbHUMM BJIACTUBOCTSAMU. TaKMMU BJIACTUBOCTSIMU
MOJKYTb BOJIOJITH YW He BOJIOAITH Ti 3aco0M, sIKi, BIATIOBIIHO, TIPU3HAYAIOTHCS,
Y} Bifl IKMX 0coba 3BIIbHAETHCH, YA IKi 3aMIHIOIOTHCS OAWH iHIINUM. AJe K i Ti
KPUMiHAJIbHO-TIPABOBI 3aCO0M, SIKi Mi/ISTAIOTh PU3HAYEHHIO (YU BiJl IKMX MOKHA
OyTH 3BIJIBHEHUM, 4 SKi MOXYTh OyTH 3aMiHeHi), i came IXHE NMpU3HAYEHHS,
3BUJIbHEHHS BiJl HUX Y1 iX 3aMiHa, O/IHAKOBOIO MiPOIO HaJIesKaTh /10 KaTeropii Kpumi-
HaJIbHO-TIPAaBOBUX 3ac00iB. Bisblire Toro, He ciix 3abyBaTy, 110 KPUMiHATIBHO-IIPa-
BOBUMHU 3ac06aMM € i Ti, sIKi OB’sI3aHi 3 IHIIUM TaTy3€yTBOPIOIOYNM IHCTUTYTOM
KPUMiHQJIBHOTO IIpaBa — IHCTUTYTOM KPUMiHAJbHOIO IIPABOIOPYIICHHS (3JI04MHY
Ta KPUMIHAJIBHOTO MPOCTYIIKY ).

Tomy kmacuikalliss KpUMiHAJIBHO-IIPABOBUX 3aCO0IB, 1[0 BU3HAYAIOTh KPHUMi-
HaJIbHO-TIPABOBI HAC/IKKM yYMHEHHS KPUMIHAJIBHOTO IIPABOIOPYIIEHHS, epenbadac
HOMEePeIHE BUOKPEMJICHHS iX Bil KPUMIHATBHO-TIPABOBUX 3aCO0iB, 10 CTOCYIOTHCS
€CaMoOTO TaKOTO TPABOMOPYIIEHHS K IHCTUTYTY KPUMIHAJIBHOTO TIpaBa. Taknumu
KPUMiHATBHO-TIPABOBUMH 3ac00aMU, sIK BUAAETHCS, €, TIPUHANMHI, BUSHAHHS CyC-
MiJIbHO HeGEe3MEeYHOro AisTHHS KPUMiHAJIBHUM IIPABOINOPYIIEHHSIM Y 3aKOHI Ta foro
KkBasiikailis B Takiil SKOCTi y TPaBO3aCTOCOBHIN AisiIbHOCTI. BoyeBumb, Ha posb
CaMOCTIITHIX KPHMiHAJbHO-IIPABOBHUX 3ac00iB, TOB'I3aHMX i3 IIMM K€ iHCTHUTYTOM,
MOJKYTb TIPETEHYBATHA TAaKOXK i KIacu(ikalliss KpUMiHATHHUX TTPABOTIOPYIIEHbD (3710-
YWHIB), 1 OKPEMO — 3aMTPOBA/IPKEHHST KPUMIHAJIBHOTO TTPOCTYTIKY SIK BU/Ly KPUMIiHAJb-
HOTO IIPaBOIOPYIIEHHS, 1 PO3MeXKYBaHHS CKJIQ/[iB KPUMiHATBHUX [TPaBOIIOPYIIEHD, I
IHII TIOB’SI3aHi 3 UM THCTUTYTOM 3aKOHO/IaBUi yCTaHOBJEHHS. Tak um iHakIie, aje
iX BUBUEHHS, TIO/IAJIBIIIA CUCTeMATH3allisd, Audepenitiaris, BUsHaueHHs 1XHbOI PoJIi i
3HAYEHHST Y KPUMIiHATHLHO-TTPABOBOMY PETyJIIOBAHHI Ta CIIOCOOIB TOCATHEHHST 3aB/IaHb,
IO CTOSITDH TI€PE]l HUMHU, BCTAHOBJIEHHS IXHIX HEOJIKIB Ta PO3POOJIEHHST HATIPSIMIB
iXHBOTO YOCKOHATEHHS TOIIO MOTPEOYIOTh OKPEMUX, CAMOCTIHHUX MOTJIHOIEHNX
HAYKOBUX JIOCJi/KeHb. TOMy TTUTAaHHS, TTOB sI3aH1 13 KPUMIHATbHO-TIPABOBUMHE 3aCO-
6aMu, SIKi CTOCYIOThCS iHCTUTYTY KPUMIHAJIBHOIO IIPaBOIOPYIIEeHHsS (3I04nHy abo
KPUMIHATBHOTO MPOCTYIKY ), V 1Iiil CTaTTi He PO3TJISAAAI0THCS.

Bepyun o yBaru jimiiie KpUMiHATBHO-TIPABOBI 3acobu, 1O MOB’si3aHi 3 Apy-
TUM TaJTy3eyTBOPIOIYUM IHCTUTYTOM KPUMIHAJbHOTO IMpaBa — KPUMIHAJIBbHOIO
Bi/IMOBIIAJIBHICTIO — TIepeyciM CJIiji 3BePHYTH yBary Ha Te, 10 TakKi 3aco0M He €
OJTHOPITHUMHU 32 IX POJIIIO0 Y KPUMIHAJIBHO-IIPABOBOMY PeryJioBaHHi. 3 OTJsLy Ha
e Oyab-sika Kaacudikallis miei rpynu KpuMiHaJIbHO-TIPaBOBUX 3ac00iB MOBMHHA
[OYMHATHUCS 3 IX PO3MOALIY 32 BUPOOJIEHUM Y 3arajbHill TeOpii mpaBa KpuTepiem
MOJILTY 3aJIEKHO Bifl X POJIi y TPAaBOBOMY PEryJIIOBaHHI Ha 3aCOOU-YCTAHOBJIEHHS Ta
3acobu-aistHHA. SIK BiZoMo, 110 TepImx Haxexkarth Ti, ki, 3a ciroamu O. B. Masbka,
BUPAKAIOTh 3aKPIlJICHI y 3aKOHOAABCTBI BifloMOCTi TIpo opuanydHi (axkTu, cyd’ek-
TUBHI TpaBa, 060B’I3KU TOIIO, ajie MAIOTh CTATUYHUIT XapakTep, aBTOMATUYHO He
HitoTh, iX Tpeba «B3gATH B PyKW» i BUKopucTatu. JIpyri x, Oyaydn MOB’sI3aHUMU
i3 3acTocyBaHHSAM 3ac00iB-yCTaHOBJICHD, MPOSBISIOTHCS B PEATbHO 3/iHCHIOBaHI
HOBE/IHIL JIIo/Iel SIK akT peasizaitii nmpaB ta 0608 a3kiB |7, c. 8].
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BukopucraHHs 1[bOro KpUTEPilo J03BOJISE HOALIUTH YCi 3ac00M KPUMIiHAJIBHOTO
npasa (K mepeabavyeHi YNHHUM 3aKOHOIABCTBOM, TaK i Ti, IO TPOHOHYIOTHCS /10
HbOTO de lega ferenda) na nBi Besmkux rpynu: 1) KpUMiHATBHO-TIPABOBI 3ac00U-yCTa-
HOBJIEHHST 1 2) KpUMiHAJIbHO-TIPABOBi 3acobu mistHHs. Came 1bOTO MOJLTY Opaky-
BaJIO yCIM BUKJIQJIEHUM BUIIE TTIIXO0/IaM /IO CUCTeMaTu3allii KpUMiHAJTbHO-TIPAaBOBUX
3aco0iB. Y pesyJ/ibrari CKJajasacs CUTYyallisl, 32 SIKOI OKpeMi 3 TaKuX 3acobiB, Hali-
yacTilie — MpuU3HAYeHHs MMOKapaHHs Ta 3aMiHa TOKapaHHs — y3araji He 3HaXOININ
CBOIO MICIIS B TakuX Kaacu(ikallisx, Toai Sk OJM3bKI 10 HUX 32 3MICTOM IIPaBOBI
3aco0M 3BiJIbHEHHS BiJl KPUMiHAIBHOI BiAMOBimasmbHOCTI a0 Bijl TIOKapaHHS HEO-
MIHHO MaJI Miclle B KOKHil i3 HuX. OKpiM TOTO, HEXTYBaHHS ITUM KJaacudikariii-
HUM KPUTEPIEM MPU3BOJIUIIO TAKOXK 1 JI0 TOTO, MO B MeyKaX OJ[HI€T KiacudikariiHol
IPyIM MOIJIM MOEIHYBATHCS BOAHOYAC 1 3aCOOM-YCTAHOBJIEHHS, 1 3aCO0M-IisIHHS
(HampuKJ/a;, y 6araThoX 3 HaBeAE€HUX BHINE Kaacu(ikaliil ogHiero Kaacubikaiii-
HOIO I'PYIIOI0 MOEAHYBANIKUC 1 3BIAbHEHHS Bij IOKapaHHS, i 3ac00H, 10 MOXKYTh
OyTH anbrepHATUBHUMHU TTOKapaHHio). Came /IIsT YHUKHEHHSI TOMIOHIX Pe3yJIbTaTiB
i € HeoOXisHOMO ToTIepeiHs Kaacudikallisi Ha HaiBUIIIOMY PiBHI y3araJbHEHHS yCixX
KPUMiHAJIbHO-TIPABOBUX 3aCO0IB 3a I[MM KPUTEPIEM.

KpuminaabHO-1IPaBoOBi 3ac00M-yCTAHOBJIEHHS 3aKPIiIJIeH] Y TUX MOJOKEHHSIX
KPUMiHAJIBHOTO 3aKOHY, SIKi BU3HAYAIOTh BU/IM Ta PO3MIpU BIJIMBY Ha MPABOBUU
CTaTyc 0co0M y 3B’I13Ky 3 BUMHEHHSIM KPUMiHAJILHOTO MTPABOMOPYIIEHHS. 3PO3YMLIIO,
1[0 TaKe BU3HAYEHHSI TIOHSATTS KPUMiHAJBHO-TIPABOBUX 3aC0O0IB-yYCTAHOBJIEHb 1€ HE
MOsKe TIPETEeH/yBaTh Ha PoJib AediHillii i Mae OyTH yTOYHEHE MIJISIXOM KOHKPETH3arlii
Ta hopmasizallii 1oro O3HaK.

Jlo KpuMiHAIbHO-TIPAaBOBUX 3aCO0IB-YCTAHOBJIEHD, OKPIM YK€ 3raJlaHuX, KPUMi-
HaJIbHOI BiIMOBIMAIBHOCTI Ta TOKapaHHs, de lega lata Hame:xaTh TakoK 0OOB'I3KU /11T
ocobwu, 3BiTbHEHOI Bijl BijldyBaHHs moKapaHHs 3 BunpobyBanusM (cT. 76 KK Ykpa-
inn), obmeskyBanbhi 3axoan (ct. 91! KK Yipainn), cyaumicts (ct. 88 KK Ykpainn),
MPUMYCOBI 3aX0iM MeindHoro xapakrepy (crarti 92-94 KK Ykpainn), npumycose
gikyBanns (c1. 96 KK Ykpainn), cnenianbia kordickaris (crarti 96'-96? KK Ykpa-
iHn), mpuMycoBi 3axoan BuxoBHoro xapakrepy (4. 2 ct. 105 KK Ykpainun). Oxpemy
rpyIiry 3aco6iB-yCTaHOBJIEHD CKIAAA0Th mependadeHi craTrssmu 96°—-96° KK Ykpainu
3aX0/IM KPUMiHAJIBHO-TIPABOBOTO XapaKTepy [Jist I0pUaAnYHUX 0ci6. OKpeMiriHicTh i€l
rpynu oOyMOBJIEHA He CTIIbKUA THM, 10 IOPUIMYHA 0coba B KPUMIHAJBHOMY IpaBi
YKpaiHu He BU3HAETHCS CYyO'EKTOM KPUMiHATBHOTO MTPABOTIOPYIIEHHS, CKIJTbKI THM,
IO MijicTaBa iX 3aCTOCYBaHHS TIOB’SI3Y€EThCS 3 AISTHHAMMU He Tiel ocobu (I0pUIIIHOI),
JI0 SIKOi BOHM MOXKYTh OyTH 3aCTOCOBaHI, a 3 AissHHAM iHIIOI ((izuuHoi) ocobu, siKa
Jli€ BijI iMeHi (2 B OKpeMHUX BUIA/KaX — i B iHTepecax) BiAMOBIIHOI OPUANIHOT OCOOU.

KpuminaabHO-IpaBOBUMEU 3ac00aMU-iSHHSIMHI € Ti TOJOKEHHS KPUMiHATIb-
HOTO 3aKOHY, dKi BU3HAYAIOTh MOXKJIWBOCTI peasi3ailii TOBHOBAa)KEHb JleP:KaBU
III0/I0 3aCTOCYBAHHST KPUMIHAJIBHO-TPABOBUX 3aCO0IB-YCTAHOBIEHD /10 KOHKPETHUX
cy6’exTiB. Takux 3aco6iB 3aKOH BM3Ha4ya€ ycboro Tpu. Ilepmiuii i3 HUX moJsirae
y 3aCTOCYBaHHI TOTO YK IHIIOTO KPUMiHAJIBHO-IIPABOBOIrO 3aC00Y-yCTAaHOBJIEHHS
1o 1eBHOro cy6’ekta. CTOCOBHO Pi3HUX 3ac00iB-yCTAHOBJIEHD iXHE 3aCTOCYBaHHS
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OTPUMAJIO B UNHHOMY KPUMIHAJIBHOMY 3aKOHO/IaBCTBI pi3He TEPMiHOJIOTIUHE TTO3HA-
yeHHs. Tak, K10 HAEThCSA PO TaKuil 3aci6-yCTaHOBJIEHHS K MOKapaHHS, TO 3aKOH
BU3HAYAE, 10 3aCOO0M-/ISTHHSAM I0JI0 HBOTO € NPU3HAUEeHHs TTIOKapaHHs (PO3JIi
XI 3aranpnoi yvactunu KK Ykpainu). CTOCOBHO K TaKoro 3aco0y-yCTaHOBJIEHHS
STk 000B’sI3KHM /1711 0cOOH, 3BiTbHEHOT Biji BiZOyBaHHs TTOKAapaHHsi 3 BUIIPOOYBaH-
HSIM, 3aKOH 3aCO00M-/IiTHHSIM HasuBae ix nokaadennus (ct. 76 KK Ykpainu). Ko
HeThCS TTPO MPUMYCOBI 3aX0IM MEIMYHOTO XapakTepy, TPUMycOoBe JTiKyBaHHS Ta
MPUMYCOBI 3aXO/IM BUXOBHOTO XapaKTepy, TO IMOJ0 HUX KPUMiHAIHHO-TIPABOBUI
3aciO-[istHHS y 3aKOHI Tak i HasuBa€Thest — sacmocyeanns (crarti 94, 96, 961, 962,
97, 105 KK VYkpaian). [liTkoMm oueBUAHO, 110 TaKi TEPMIHOJOTIYHI BiAMIHHOCTI
He MalOTb IPUHIIMIIOBOIO 3HAYEHHS, OCKIJIBKA Y KOXXKHOMY 3 Ha3BaHUX BUIIAQ/IKIB
HIeTbCs PO MOBHOBA)KEHHS AepsKaBy IMiJJaTH KOHKPETHY 0co0y il MeBHOTro
3acoby-ycraHoByeHHs. [[pyruii KpUMiHATBHO-TIPABOBUIT 3aCiO-/IiSTHHSI TOJISITAE Y
He3acToCcyBaHHI (BiZIMOBI BiJl 3aCTOCYBaHHS ) TOTO YU 1HIIOTO KPUMIiHAJIBHO-ITPABO-
BOT0 32c00Yy-yCTaHOBJIEHHS 10 TIeBHOTO cy6’exta. Takuii 3aciO-AisTHHS TPAAUIIITHO
B YNHHOMY KPUMIiHAQJbHOMY 3aKOHO/IABCTBI HA3MBAETHCS <«3BIJIBHEHHSIM BiJl...» 1
npejicTaBIeHNH, 30KpeMa, 3BiJIbHEHHAM BiJl KPUMiHAJIbHOI BiINTOBIIAIbHOCTI Ta
3BIJIbHEHHSM Bij mokapanus. Hapeinri, TpeTiii KpuMiHaJIbHO-TIPAaBOBUI 3aci6-ji-
SIHHST TIOJISITAE Y 3aMiHi OJTHOTO 3aCO0Y-YCTaHOBJIEHHS 1HIITMM: SIK Y MeKaX OHOTO i
TOT'O JK BUJY 3aC00iB-yCTaHOBJIEHD (HAIIPHUKJIA/, 3aMiHa HEBIZOYTOI YaCTUHK OJHOIO
BUJY HOKapaHHs iHmuM, O6inbm M'akum — c1. 82 KK Vkpainn), tak i y mMexax
pi3HUX BHiB 3ac00iB-ycTaHOBIEHDb (HAIPUKJIA/, 3BiIbHEHHS Bi/l BiZIOYyBaHHS MMOKa-
panns 3 BunpobyBanusm (c1. 75 KK Ykpainn), 3a sskoro Ha 0c00y MOKIAIAI0THCS
060B’a3kH, nependaveni cr. 76 KK Yipainn).

Yuunuit KK Ykpainu BusHayae KpUMiHaJIbHO-IIPABOBI 3aCOOM-/iSIHHS SIK I[0/0
BUMHEHHS KPUMIHAJIBHOTO MPABOTIOPYIIEHHS, TaK i 100 BUMHEHHSI OKPEMUX CYC-
iTBHO HeGEe3MeYHNX JIisiHb, 0 He € KPUMIHATBHUM TIPABONOPYIIeHHAM. VeThes
PO CYCIiJIBbHO HeOe3euHi MisTHHST HEOCYIHUX Ta 0ci0, sIKi He JTOCSTII BiKY, 3 SIKOTO
MOKe HAaCTaBaTH KpUMiHaJbHA BiIMOBIQIBHICTD. 3 OISy HA 1le MOKHA CTBEPIIKY-
BaTH MPO HASIBHICT JBOX IATPYI KPUMIHATBHO-TIPABOBUX 3aCO0OIB-/IisTHb. 32 YMHHUM
KK VYkpainu nepury CTaHOBJSATb KPUMIHALGHO-NPABOGI 3aCOOM-ISTHHS U000 6UU-
HeHMs. KPUMIHATbHOZ0 NPABONOPYULeH S T 60HU MOKYTD TI0JsAraTn y: 1) 3acTocyBaHHI
(TIoKTa/IeH i) KpUMiHaJbHOI BiAMOBiAabHOCTI 6€3 3aCTOCYBaHHS IHIMNUX 3aXO/IiB
KPUMIHATIBHO-TIPABOBOTO XapakTepy; 2) 3acTocyBaHHi (MOKJIaJeHHi) KpUMiHAJIbHOI
BiIMOBIZIaIBHOCTI i3 3aCTOCYBaHHSAM IHINX 3aX0/[iB KPUMIHATBHO-TTPABOBOTO XapaK-
Tepy; 3) 3BiJIbHEHHI BiJi KPUMiHAJIBHOI BiAIOBiaIbHOCTI 6€3 3aCTOCYBAHHS IHIINX
3aXO0/1iB KPUMIHAJBHO-TIPABOBOTO XapaKTepy; 4) 3BiJbHEHHI Bijl KpUMiHAJIBHOI Bi/IIO-
BiIAJIbHOCTI 13 3aCTOCYBaHHAM IHIIMX 3aXO0/1iB KPUMiHAJBHO-TIPABOBOIO XapaKTepy.
JIpyTy CTaHOBJISATH KPUMIHAILHO-NPABOS] 3aCOOU-MISTHHS U000 BUUHEHHS. CYCNLIBHO
nebesneunozo Oisuns, ke He € KPUMIHAJIBHUM TpaBoropyuieHHsam. s disuanoi
0co0M KPUMIHATBLHO-TIPABOBI 3aCOOU-/TIsTHHS I[0/I0 BUNHEHHST HEO TAKOTO JIisTHHSI
MOXKYTb Tosigratu y: 1) 3acTocyBaHHi /10 HEOCY/THOTO ITPUMYCOBUX 3aXOJ[iB Meny-
HOTO Xapakrtepy 3i crieriaabHo KoHpickaiien abo 6e3 Takoi; 2) 3acTocyBaHHi /10
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ocobu, sIKa He JI0CsIIa BiKY, 3 SKOr0 MO)Ke HacTaBaTH KPYMiHa/IbHA BiIIOBIJaJIbHICTD,
IPUMYCOBHX 3aXO0/1iB BUXOBHOTO XapakTepy 3i creriaabHo0 KoHpickaiien abo 6e3
Takol; 3) 3BLIbHEHHI HEOCYZHOIO Bijl 3aCTOCYBaHHS /10 HbOTO IIPUMYCOBUX 3aXO/iB
MeIMYHOTO XapaKTepy i3 3aCTOCYyBaHHSIM CIellianbHoi KoHdickaii abo 6e3 Takofi;
4) 3BisBHEHHI 0COOH, sIKa He JIOCSTJIA BiKY, 3 IKOTO MOJKEe HacTaBaTH KPUMiHaJbHa
BiZIOBIIAJIBHICTD, BiJl 3aCTOCYBAHHS /10 Hel MPUMYCOBUX 3aXO/[iB BUXOBHOTO Xapak-
Tepy i3 3acTocyBaHHSM cleliagbHoi KoHpickalii abo 6e3 Takoi. s 10puaAnIHOI
0CO0M KPUMIiHATIBHO-TTPABOBI 3aCOOM-/iISTHHSI BUMHEHHS YIIOBHOBAsKEHOIO HEHO 0C000I0
MPaBOIIOPYIIEeHb MOXKYTbh ToJigrat y: 1) 3acTocyBaHHI 3aX0/iB KPUMIHAIBHO-TIPA-
BOBOTO XapakTepy /sl IOPUANYHUX 0Ci0; 2) 3BUIbHEHHI BiJl 32CTOCYBaHHS TaKHX
zaxozis (ct. 96° KK).

Bucnogxu. Takum ynHOM, yci 3ac00M KPUMIHAJIBHOTO TIPaBa 3aJI€KHO Bijl IXHBOT
poJIi Y IIPaBOBOMY PEryJI0BaHHI HOALIAIOTHCS Ha 3aCO0M-YCTaHOBJIEHHS Ta 3ac00M-1i-
stHHsL. KpuMiHa/IbHO-TIPAaBOBUMHU 3ac00aMU-YCTAHOBIEHHSIMU € Ti SIBUIIA TPABOBOI
MIICHOCTI, sIKi BU3HAYAIOTh BUM Ta PO3MIpH BILUIMBY Ha IPABOBUIl CTATyC 0COOHU y
3B’43Ky i3 BUMHEHHSIM KPUMIHAJbHOTO MpaBonopyiieHHsa. KpuminaabHO-1IpaBoBi
3aCOOU-[IISTHHS — Ti, B IKUX TI0JIITa€ Peasiisallis BU3HAYeHNX KPUMiHAIbHUM 3aKOHOM
MOBHOBa)KEHb JIEP/KaBU 1010 3aCTOCYBAaHHS KPUMiHAJIBHO-TIPABOBUX 3ac00iB-yCcTa-
HOBJIEHD JI0 KOHKPETHUX CY0'€KTiB. 3a/1esKHO BiJl iX OB’SI3aHOCTI 3 OCHOBHUMM IHCTH-
TyTaMi KPUMIHAJTBHOTO MpaBa yci 3ac00M KPUMIiHATIBHOTO TIpaBa MO/IISIFOTHCS Ha Ti,
IO CTOCYIOThCS 3JI04MHY (KPUMIHAJIBHOTO TIPABOTIOPYIIEHHS) , 1 Ti, IO CTOCYIOTHCS
KpUMiHAJIbHOI BianosiganbHocTi. 1le HaiiBuiIi piBHI Mo/iny 3ac06iB KPUMIHAIBHOTO
1paBa Ha BU/IHU, gKi Jaji OTPUMYIOTH CBili PO3BUTOK Ha HUKUUX PiBHSIX.
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The types of criminal law remedies

The article contains structured criminal-law remedies and the accumulated amount of knowledge
about them. It has been established that the structuring of the system of criminal legal meaning begins
with the advent of “multicolumnite” of criminal law. It was determined that the classification of criminal
law remedies by way of suffering two drawbacks: the inability to clearly outline the range of those
criminal law meanings that are allocated to the “ways” of criminal law influence; and the lack of a
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as the institution of criminal law. Depending on the role of meaning in legal regulation, they can be
divided into meanings of establishment and meanings of action. Criminal legal meanings determine those
provisions of the criminal law that determine the types and sizes of influence on the legal status of a
person in connection with the commission of a criminal offence. Criminal legal means of action are the
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criminal legal means of decrees to specific entities.

Keywords: criminal law; criminal liability; punishment; other measures of a criminal law nature;
exemption from criminal liability; exemption from punishment.

PexomenmoBane muryBanns: [lonomapenko 0. A. Buau 3acobis kpuminasbHOro npasa. [Ipo-
oaemu saxonnocmi. 2020. Bun 149. C. 154—167. doi: https://doi.org/10.21564/2414-990x.149.199986.

Suggested Citation: Ponomarenko, Yu.A. (2020). Vydy zasobiv kryminalnoho prava [The types
of criminal law remedies]. Problemy zakonnosti — Problems of Legality, issue 149, 154—167. doi: https://
doi.org/10.21564,/2414-990x.149.199986 [in Ukrainian].

Haditiuna do pedxonezii 02.04.2020 p.

ISSN 2414-990X. Problems of legality. 2020. Issue 149 167



KPUMIHAJIbHE ITPABO TA KPUUMIHOJIOTIA

lonoBkiH borgaH Mukonaimnosuy,
00KMop topudUYHUX HAyK, npogecop,
3asidysay kagedpu KpumiHonozii ma
KpUMiHA1bHO-8UKOHABY020 NpaAsa,
HauyioHanbHuti opuduyHul yHisepcumem
imeHi fipocnasa Myopoezo, YkpaiHa, m. Xapkie
e-mail: bogdangolovkin75@gmail.com
ORCID 0000-0002-0333-9806

doi: 10.21564/2414—990x.149.200724
YAK 343.9.01

TEMEPILLHE | MAMBYTHE KPUMIHOAOTII

Cmammio npucesueno OOCIONCEHHIO CYUACHOZ0 CMANY KPUMIHOLOZIUHOT HAYKU MA BUSHAUECHHIO
nepcnexmug i possumky y maubymuvomy. 30iticneno 02as0 3000ymxie GIMuUsHAHOT KPUMIHOL02iE, Ha20-
JIOUWEHO Ha THmezpauii 3nany npo 31ouunnicmy ma 60pomuly 3 Hew, 00TPYHMOBAHO KOEPEHMHICIb i
Cunepzito HAyKoBUX KOHUEeNuill, 3anpoacicenis CUCMEMHO20 MEMOOY NIHAHHS 3M0YUHHOCIE Md PO3-
Ppobaents 3ax00i6 NPeGeHMUBH020 6NAUSY HA 1 NPUUUHU | YMOBU. 3POOIEHO BUCHOBOK, WO OPIEHMUPAMU
07151 NOOANLULOZO POIGUMKY KPUMIHOL0ZET OYOYymb MidHAPOOHT Uini 2100a1bHO20 HH00CHK020 POCUMKY,
saxpinaeni y Jdexaapayii mucsuonimms: OOH (2015 p.) i Ilopsioxy dennomy y chepi cmanozo posgumxy
0o 2030 poxy.

KimouoBi cioBa: KpUMiHOJIOTIS; 3/I04MHHICTD; HAYKOBA TAPAJIMTMa; CUHEPTis; CHCTEMHUN TT/IXij;
indopmaitiiini TexHosorii; 60poThda i3 3JIOUMHHICTIO.

Ionoexun b. H., 10KTOp I0PUINYECKUX HAYK, 1podeccop, 3aBenyomuii Kadeapoit KpuMHUHOIO-
THH 1 YTOJOBHO-UCIOJHNTEIBHOTO 1TpaBa, HarmonanpHelil 10pundeckuil yHuBepcuteT nmenun Spoc-
masa Myzporo, Ykpanna, r. XapbKoB.
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Hacrosmiee u Gyyniee KpUMHHOJIOTHH

Cmambvsi noCesuena uccae008aHul COBPEMEHHOZ0 COCMOSHUSL KPUMUHOIOZUYECKOL HAYKU U Onpe-
Oenenuro nepcnexmug ee paseumusi ¢ Oyoywem. Ocywecmenen 0030p OOCMUNCCHUL OMEUeCMEeHHOl
KPUMUHOILOZUL, OMMEUACCS. UHMEZPAYUSL 3HAHUL 0 npecmynnocmu u 6opvoe ¢ neil, 060CHOBbIBACMCS.
KO2EPEHMHOCIb U CUHEP2USL HAYUHBIX KOHUCNYUL, BHeOPeHUe CUCTNEMHOZ0 MemOo0a NO3HAHUS NPeCmyn -
HOCTU U pa3pabomKu Mep NPeeeHmueHoz0 6030eicmeus. na ee npuuunvl u yciosus. Coeran 6vigo0, umo
opuenmupamu Ons. OaIbHeTwez0 PAGUMUS. KPUMUHOLOZUU OYOym MecoyHapoonvie yeiu 2100aivHozo
uen06eueckoz0 passumus, sakpeniennvie 6 Jdexrapayuu moicsueremus OOH (2015 2.) u Ilosecmke Onst
6 obnacmu ycmouuusozo paseumust 0o 2030 zooa.

KioueBbie €10Ba: KPUMHUHOJOTHS; TIPECTYITHOCTD; HAYIHAS MAPAJAUTMa; CUHEPTHs, CUCTCMHBIH
10/1X071; MH(MOPMAIIUOHHBIE TEXHOJIOTUH; 6OPbOa ¢ MPECTYIIHOCTHIO.

Bcmyn. IIpoTUCTOSAHHA 3JI04MHHOIL CHIZIBHOTH 1 IIUBLII30BAaHOTIO CYCIIIbCTBA MAE
JIABHIO 1CTOPiI0. 3JI0YMHHICTH cTajia 3J10004€HHOI0 TPOOIEMOIO J1Jist OiIbIIOCTI KpaiH
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CBiTY, BUPIIIMTHU $IKY TIOKW 1O He BAA€ThCs. [IpoTarom cTosiTh Jep:kaBa i Cycijib-
CTBO HaMaraioThCs OOPOTUCS 31 3JI0YMHHICTIO, 3aXUIATHCS Bijl 3JI0YMHIB, BILINBATH
Ha CBiZIOMICTb 1 MTOBEJIHKY TPABOTIOPYITHUKIB. Y MPoIlieci IbOro MPOTUCTOSTHHS
3apojiuJiacsd i 0cTaTOuHO c(popMyBasacsi KpUMiHOJOTIS.

Hunimsast cucrema 3HaHb, TIOHATH 1 KaTeropil KpUMIiHOJIOTI chopMmyBanacs y
repiofl iHyCTPiaTbHOTO PO3BUTKY CYCIIJIbCTBA 1 HeKMacuyHol Hayku. [loctinaycTtpi-
aJlbHA CTa/lisi PO3BUTKY JIIOJICTBA BUMATra€ MEPEOCMUCTICHHS i yTOUHEHHST HaraThboX
MOJIOKEHb KPUMIHOJIOTTYHOI Teopii, Teperyisiy TpaariiiiHiX iAX0miB 10 60pOoTHON
3i 3nmounHHicTIO. Ha cygacHoMy eTari KpUMiHOJIOTISI TPOXOAUTE eTarn (popMyBaHHS
HOBOI ITapaJIMTMH, 3MiHM HAYKOBOT'O CBITOIJISI/LY, TeHePYBaHH i/1ell Ta yIIPOBa/KeHHS
iHHOBaIliit. MailbyTHe KprMiHOJIOTii GaraTo B YOMy BU3HAYAETHCS TEIEPINIHIM CTa-
HOM HayKOBOI [YMKH, a TaKOK MEePCIEKTUBAMU PO3BUTKY KPUMIHOJIOTIUHOI JOKTPUHU
i mpakTUKU 6GOPOTHOU 13 3JIOUUHHICTIO.

Ananiz ocmannix docaioxcens i nyoaixauii. Hessaxaroun Ha CBITOBUII OCBiJ
iHTerpartii MisKraJy3eBUX 3HaHb TPO 3JTOUYNHHICTH Ta GOPOTHOY 3 HElo, (HOPMYBaHHS
KOMILJIEKCHUX MKAMCIUIIIHAPHUX TPOOJIeM Ta HAPSMIB [OCHIKeHb, BUPO-
GJIeHHS 3araJIbHUX IiAXOIB A0 BUPILIeHHs 1pobieMu 6GOpOThOM i3 3JI0UMHHICTIO,
y BITYM3HSAHOMY HayKOBOMY CePeNOBUINI 30epiracTbes Tpaauilis audepeHIiarii
3HaHb, OKPECJIEHHSI YiTKUX MeK HAYKOBOTO Ii3HAHHS 1 00J1acTi IpeAMeTHUX iHTe-
peciB. 3aMicTh CTBOPEHHST HOBUX KOHIIETIIiN Ta (hOpMyBaHHS OAHKY HOBATOPCHKIX
izeit, mpoBiAHI (axiBIi y ramysi HayK KPUMiHAJABHOTO IUKJIY TOMITHO OiJiblie
nepeiMaloThCsl yIOCKOHAJIEHHSM MOHATIHHOTrO amapary, TJyMayeHHSM [1PaBOBUX
HOPM i TI0JIOKEHDb 3aKOHO/IaBCTBA, BUOYIOBYBAHHIM yMOTJISITHUX FOPUIUIHIX
KOHCTPYKIIiif, 3HaYHA YaCTUHA SKUX BUABJISETHCS HepoOouumu. Iopsia 3 1uM B
aKaJeMiuyHOMY cepefoBuIl Habupae 06epTiB pyX NPUXUIBHUKIB MPO3axiAHOI
HAYKOBOI TPaJIUILil, SIKi BUXOJSITh 32 PAMKU BiJIOMUX 3HAaHb, TEHEPYIOTh HOBI ijiel,
BCTYTAOTh y MyOJIiYHi AUCKYCil, TIPOTOHYIOTh aJbTePHATUBHI MiAXOANU 0 BUPi-
IIEHHsT BIYHUX HAayKOBUX MpoOjeM. Y KPUMiHAJbHO-IIPABOBIN Haylll SICKPaBUMMU
npecraBaukamu mpo3axianoi tpaauiii € 0. B. Baymxin (Yu. V. Baulin), H. O. Iyro-
posa (N. O. Gutorova), O. O. yzxopos (O. O. Dudorov), B. O. Haspoupbkuii
(V. O. Navrotskyi), M. 1. Xasponiok (M. I. Havronyuk), II. JI. ®pic (P. L. Fris),
€. JI. Crpenbios (E. L. Streltsov), FO. A. TTonomaperko (Yu. A. Ponomarenko) ta
in. Cepesl KpUMiHOJIOTIB OPUTIHAJIBHUMHM ITOTJIsIAaMKi BUPi3HSAIOThCT A. M. Boiiko
(A. M. Boyko), B. M. /Ipromin (V. M. Dremin), A. ®@. 3enincekuii (A.F. Zelinskyi),
O. M. Kocrenko (O. M. Kostenko), B. O. Tyaskos (V. O. Tulyakov), B. I. IlTakyn
(V. L. Shakun) Ta in.

Mema i 3a60anns cmammi TONATAIOTH Y BUKJIaJeHHI aBTOPCHKOTO OaveHHsT
TEOPETUYHUX 3aCa/l KPUMIHOJOTIYHOI HAYKW Ta OCMUCJEHHI HAIPSIMIB PO3BUTKY
KPUMIHOJIOTIT y MallOyTHHOMY.

Buxniao ocnosnozo mamepiany 00CAi0NCEHHA Ul OMPUMAHUX PE3YTbMaAMie.
CyvacHwuii eTan PO3BUTKY CYCIIJIbCTBA, HAYKK 1 TEXHOJIOTIH 0OYMOBJIIOE OHOBJICHHS
Ta TIOCTIHUI TIPUPICT CUCTEMU KPUMIHOJIOTIYHUX 3HaHb. PO3BUTOK iH(opMaIliitHoro
CYCIIJIBCTBA Ta CYIIyTHI HOMY 3MiHU HayKOBOTO CBITOIJIS/Y IIPU3BEJN JI0 TIepPerisiLy
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6araTbOX ysIBJIEHb IIPO CYCIIJIBCTBO Ta yCi SIBMIIA i IIPOIlECH, 10 B HbOMY BigOyBa-
oThesd. He cTama BUHATKOM i KPUMIHOJIOTISE, TIPEIMET IKOI He MOXKEe 3aTUIIATUCS
HeaMmiHHUM. Terep i B HAHOMMK Uil IePCIIEKTUBI MeKi ITpeMeTa KPUMIHOJIOTIT Oy Iy Th
POBIINPIOBATHCS 1 OXOILIIOBATU HOBI, paHille HeBigoMi ab0 He HOCipKeHi 00’ eKTr
coltiayibHOI fiicHocTi. Ile moB’s13aH0o 3 1T0sIBOI0 HOBUX (DOPM 1 BU/IIB 3JI0UMHHOI TI0BE-
JUHKH, SIKICHO iHIITUM PiBHEM OCMUCJIEHHS (heHOMEHY 3JIOUMHHOCTI, BIIKPUTTIM JI0CI
He BiZIOMUX IPUYUH, TEHJEHII i 3aKOHOMIPHOCTEH MMOBE/[iHKY JItoJlell y CyCIiIbCTBI
Ta KiGepIpoCcToOpi, a TaKOXK 3 IHHOBALIHHUMK 3ac0b6aMu GOPOTHOU 13 3JI0YMHHICTIO.

Y cyyacHOMY PO3yMiHHI KPUMIHOJIOTIS — Ue HAYKa npo 3aKOHOMIPHOCTE GUHUK-
HeHns, PYHKUIONYBAnsl, PO3GUMKY 310uunHocmi i 6opomubdu 3 nero. HaBenerne BusHa-
YeHHs JIAKOHIYHO BiZIOMBAa€ CYTHICTh KPUMIHOJIOTII SIK HAYKU PO 3J0YUHHICTB,
dbopmu i meToxu 60poThOU 3 Helo. BopoThba i3 3JI0YMHHICTIO — POJOBMIT TEPMiH,
1[0 Ha HAIIOHAJBHOMY PiBHI MO3HAYa€ OKPEeMUUN HANPAM AiSATbHOCTI JepPKaBU.
BopoTbba i3 37I09MHHICTIO BKIIIOYAE 3ATOOITaHHS | TPOTU/III0 KPUMIHATBHIM MTPABO-
nopynieHHsM. Ha MixkHAPOAHOMY PiBHI BUKOPUCTOBYETBCSI TIOHATTS <IOTIEPE/IKEHHS
3JI0YNHHOCTI».

OcmuciieHHs CYyTHOCTI OKPeMOI1 rajiy3i 3HaHb MOUYMHAETHCA i3 BU3HAUEHHS 11
o6’exta i peamera. Cirij| 3ayBakuTH, 1110 TUTAHHS 06’ €KTa KPUMIHOJIOTIT po3riisiia-
€TBCS B JiTepaTypi HeyacTo. € TBeP/KEeHHS, 1[0 HUM BUCTYIAIOTh CYCILJIbHI SBUTIA,
MOB’s13aHi 13 3JIOYMHHICTIO, TPUYMHAME 1 YMOBaMU 3JIOYMHHOCTI, TOBEIHKOI 0COOM
3JIOUMHIIS B CUCTEMI CYCITIJIBHUX BiTHOCHH, a TaKOXK isLIbHICTD y cepi 60poThOM
i3 3iounHHicTIO [1, c. 11-12].

I3 06’eKTOM KPUMIiHOJIOTIYHOTO BMBYEHHSI TICHO IOB’SI3aHUI IIPEAMET KPUMi-
HoJiorii. Ha TenepimHboMy erari po3BUTKY IIpeJiIMeT KPUMIHOJIOTIT MiCTUTh Taki
CTPYKTYPHI eJleMeHTH:

— 3JIOUNHHICTH;

KPUMIHOTeHHA 1 3JIOYMHHA TTOBE/IIHKA;
3JI04YMHHA CIIJIBHOTA;

peaJibHi Ta MOTEHITITHI KPUMIHANIbHI 3arpo3u;
0coba 3/104MHIA Ta il 0COOUCTICTS;

— JKepTBU 3JIOUYMHIB 1 1X BiKTUMi3aIris;

— JIeTePMiHAHTHU 3JI0YMHHOCTI, TPUYMHU T4 YMOBU BUMHEHHS 3JI0YNHIB;

— 6opoTbh0a i3 3JI0YMHHICTIO, 3a1I00iTaHHST 3/I0YMHAM.

OnHocTaitHOCTI cepel HAYKOBIIB Y PO3YMiHHI MOHATTS 3JI0YMHHOCTI 1I0CI HEMAE.
Hapasi Bijiomo, 1110 3JI0UMHHICTD iICHYE Y CYCHIJIbCTBI, HATEKUTD J0 CKJIAIHO OpTra-
Hi30BaHUX COIIaTbHUX CUCTEM, IO TOCTIHHO OHOBJIOIOTHCA 1 AUHAMIYHO PO3BUBA-
10ThCs. 3JIOYNHHICTh CTBOPIOETHCS JIIOABMU, 1O 3aJ0BOJIBHAIOTH CITiJIbHI iHTEPECH,
MePeCIiYIOTh 3arajbHi IiJai, BUPIMIYIOTh CXOKi MPOOIEMH TIISIXOM MOPYIIEHHS
KPUMiHAJIbHO-IIPABOBUX HOPM.

Ha wmiii morJisii, 3JI04MHHICTD SIBJISIE cOO0I0 PiBHOBHU 00’€KTUBHO HeOE3IeYHO]
MOBE/IHKH, 10 Hece 3arpo3y st 0coOu, aepxkaBu, GisHecy i cycmiibeTa. Sk mpa-
BUJIO, ME3Ki 3JI0MMHHOCTI OKPEeCJIeHi /€10 3aKOHY ITPO KPUMiHAJIbHY BiIIIOBIIAIbHICTD
y mpocTopi, 4aci ta 3a kosoMm ocib. IIpore manexo He Bci 00’€KTUBHO Hebe3meuHi
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(opmu moBeninku (BUIM MiSJTBHOCTI), KPUMiHAMI30BaHi. ¥ peajbHOMY SKUTTI dac
Bi/l Yacy CTUXiffHO BUHUKAIOTh HOBI (hOpMU TOBEMIHKU (BUAM MiSTbHOCTI) COTIi-
abHUX Cy0'€KTIB, MO 3aMOIIITH MIKOAY 0C00i, CYCIJILCTBY, AepKaBi, cy0' eKTam
rOCIIO/IAPIOBAaHHS 1 3aTPOKYIOTh HAIIOHAJIbHIN YW HABITh MiKHApPOIHIN Oe3rerri.
Opnak 3akoHO/1aBellb He 3aBK/[M BUACHO i a/leKBATHO pearye Ha BKa3aHi AislJIbHICHI
MPOABU NIJISIXOM 3aKPIIJIEHHS Y 3aKOHI TTPO KPUMiHAIbHY BiJIMOBI/IaIbHICTh HOBUX
KPUMiHAIBHO-TIPABOBUX HOPM. 3apa3 HOBITHI BUAU 00'€KTUBHO HEOE3IEUHOI TTOBe-
JIHKU HaliyacTilie BUHUKAIOTH Y KiGeprpocTopi, y cdepi 06iry eJIeKTpOHHUX TPOIIIEii,
BUKOPHUCTAHHS MITYYHOTO 1HTEJEKTY, HAJlaHHS MTOCTYT, BUKOPUCTAHHS TTPUPOJHUX 1
TPY/ZIOBUX PECyPCiB.

3JIOUMHHICTb BMOHTOBAHA Y CYCIIJIbHE JKUTTS, € IIPOJYKTOM JIIOJCHKOIL JiSIIbHO-
cti. I[lo3a cucreMolo cycnizibHUX BiZIHOCUH BOHA He icHY€e. Buxo/suu i3 HaBe/eHOTO,
iCTOTHUMM O3HAKAMU 3JI04MHHOCTI €:

— 00’ekTUBHA HEOE3IICUHICTD;

— aQHTUCYCIJIBbHICTD;

— IJICHICTD 1 JUHAMIYHICTD;

— TepUTOpiaJbHA 1 YacoBa MOIIUPEHICTb.

OTxe, snouunnicmy — ye 00 €KMuUBHO Hebesneuna noeedinKa CouiarvHux cyo ex-
mie y cucmemi CYCNiIbHUX 8IOHOCUN, WO 3aN00iI0E iICMommny wKkody npasam i0ouHu,
couianvnum Onazam i HCUMmeso 6aNCIUBUM Hmepecam ocoou, depicasu, biznecy ma
CYCNIILCMBA.

AHTHCYCITIJIPHA CYTHICTh 3JIOYMHHOCTI TIOJISITAE Y 3aAIO/ISTHHI ICTOTHOI KON
paBaM i cBOOOIaM JIIOAMHU, CYCHIIBHUM OJlaraM Ta 3arajJbHUM iHTepecaM, y CTBO-
peHHi cTany HeOe3MeK! y CYCIIIbCTBI B IIOMY. 3JIOUHHHICTD TIPOSIBJSETHCS Yepes
BUMHEHHSI KPUMiHAJIbHUX ITPABONOPYIIeHb (3JI0UMHIB i POCTYIIKiB), Pi3HUX 3a
COIIJIBHOIO CITPSIMOBAHICTIO, CYCIIJILHOIO Hebe3meuHicTio Ta Hacaiakamu. OHaK 1e
MOKYTh OyTH i1 iHIII, TOKK 10 He KpUMiHaIi30BaHi (hopMu 06’ €KTHBHO HEOE3METHOT
MOBEIIHKY JITO/IEN Y CYCIIJIBCTBI Ta KibeppocTopi.

Ha 6isibir BCOKOMY PiBHI HayKOBOTrO abCTparyBaHHs 3JI0YMHHICTh BUPAsKAEThCS
y 3JI0YMHHIN MTOBE/IiHIII YIEeHIB CyCHIJIbCTBA, a TAKOXK Y 3JIOYMHHIN AisS/IbHOCTI opra-
HI30BAHUX 3JIOUMHHUX TPYII 1 3JIOUMHHUX OPTaHi3alliil.

CucTeMHUI THAXI 10 Ti3HAHHS 3JI0YMHHOCTI Tepeabdadae posrJisiz 1Iboro 00’eKTa
SK MHOKMHM OJJUHUYHUX 1 IPYNOBUX IIPOSIBIB, 110 IHTEIrPYIOTLCS B CTPYKTYPHI eJie-
MEHTH, TIOB’s13aHi MisK c000I0. 3 METOZOJOTIYHOI TOYKU 30PY 3JOYNHHICTH SIBJISIE
co0010 CHUCTEMY B3aE€MO3B’SI3KiB 1 BifHOIIEHb MiXK ii CTPYKTYPHUMU eJleMEHTaMU Y
MesKax CUCTEMHU CYCITJIbHUX BiJIHOCUH. BHYTPIllIHS CTIHKICTD CUCTEMU 3JI0YMHHOCTI
3a0€31eUy€EThCS Yepes 1iJIeyTBOPEHHS 3JI0YMHHOI OBEMIHKN (AisibHOCTI), a60 BUGID
comiaJbHUMU cy6’€KTaMi HE3aKOHHWX MIISXiB 1 3ac06iB 3a[0BOJIEHHS CITIJIBHUX
iHTepeciB, BUPIIIEHHS] CXOKUX JKUTTEBUX MPOOJIEM, HOCSATHEHHS 3aralbHUX I[iJI€H.
30BHI Taka CTIWKICTh BUPAKAETBCA Y (hOPMi TTOBTOPHOCTI 1 PENUINBY BUMHIOBAHUX
KPUMiHaJIbHUX IIpaBoOINOpylleHb. BHYTPIlIHS B3a€MO/lisl CTPYKTYPHUX €JIEeMEHTiB
3JIOYMHHOCTI BiOYBAETHCS Uepe3 CYKYIHICTh 3JI0YMHHUX TIOCSTaHb, i1eaibHe abo
peasibHe MOEHAHHS Pi3HUX (DOPM 3JI0UMHHOI TIOBE/[IHKH, a TAaKOXK TIJISIXOM CITiByYacTi
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Yy BUMHEHHI KPUMIHAJBHUX TTPABONOPYIIEHb WIEHIB 3JIOUMHHUX TPYII, OPTaHi30BAaHUX
3JIOYMHHUX TPYI 1 3JIOYMHHUX OpraHizaliiil.

SIK BimkpwuTa comiajabHa crcTeMa, 3JJ0YMHHICTh 30BHI B3a€MOJII€E i3 MOMIOHIMM
SBUIAMHU 1 MpoIlecamMu, MOCTIMHO 3MIHIOETHCA i/l X BIIMBOM 1 MONIUPIOETHCS Y
mpocropi Ta 4yaci. Kpim Toro, 6yayuyn HeBif'éMHOIO CKJIQZOBOIO CYCIIJIBHOTO OYTTS,
3JIOUMHHICTh MA€E BJIACTUBICTD JI0 CAMOBIITBOPEHHS 1 PO3BUTKY, TIOB SI3aHOTO i3 PO3-
BUTKOM CYCITiJIbCTBA, 3MIHOIO YMOB JKUTTS JIIOJICH.

370YMHHICTh He BUHWKAE Ha TYCTOMY MicIli. ¥ Hei € cBOi jKepesia, a caMe
KPUMIHOTEHHA MOBE/[IHKA, 10 BIIXUJSETHCS BiJl 3araJlbHONPUKHHSATUX Y CYCILIbCTBI
MOpPAJIbHUX 1 MPABOBUX HOPM. 3a3BUYail KPUMIHOTEHHA TIOBEIIHKA BUPAKAETHCS Y
BUMHEHHI a/IMiHICTPATUBHUX JIEJIKTIB. [3 KpUMIHOTEHHOIO MTOBE[IHKOIO TICHO TOB’SI-
3aHa 3JI0YMHHA MTOBE/IiHKA.

Ha BisiMiHy Biji KpUMiHAJBHOTO [PABOIIOPYHIEHHS, 110 30BHI BUPAKAETHCS
y BUKOHaHHI 06’€KTHBHOI CTOPOHU 3JIOYMHHOTO MOCSTAHHS Ta € OKPEMUM aKTOM
MIPOTUTIPABHOI TMOBEIHKYU (JIITHHAM, SKe MICTATh CKJIAJ] 3JI0YNHY ), 3JI0YNHHA TTOBE-
JiHKa — TOHSTTsI OLJIBII MUPOKe. BOHO OXOIUTIOE reHe3ue TPOTUIIPABHOTO BUMHKY,
1epelyMOBM BUYMHEHHSI KPUMIiHQJIBHOTO IIPABOIIOPYIIEHHS, A03J0UMHHI eTay B3a-
emojiii ocobu i3 cepenoBuineM. 3J0YMHHA MOBEIHKA PO3YMIETHCS SIK MPOIIEC, 110
PO3TOPTAETHCA y TIPOCTOPI 1 Yaci, BKIIOYAE HE TIJBKU MPOTUTIPABHE JiAHHS, aje i
TICUXOJIOTIUHI SBUIIA, IO HOMY TIepeyIoTh Ta BU3HAYAIOTh T€HE3UC MPOTUTIPABHOTO
BUMHKY [2, c¢. 30-31]. BuyTpimusa cropoHa 3704MHHOI NIOBEJIHKYU Ipe/CTaBIeHA
IHTEJIEKTYaJbHOIO 1 BOJIBOBOIO aKTUBHICTIO MICUXIKHU, CITPSIMOBAHOIO Ha (hOPMYBaHHS
3JIOUMHHOTO YMUCJIY Ta #ioro peasisaiiito. ITiz BIuimBoM B3aeMoil ocoOu i3 30BHiIII-
HIM cepefloBUIIeM BUHUKAE HAMIP 3JIOUMHHOTO TOCSATAHHS, TPUNMAETHCS PIllleHHS
PO HOTO peastiszalliio, Bil0yBaEThCsI BUKOHAHHS 3allJIAHOBAHOTO 3JI0YMHY Ta HACTAHHS
CYCITJIBHO HeOEe3MeYHNX HACTIIKIB. Y KPUMIHOJIOTIT 3JI04MHHA TTOBEIIHKA BUBYAETHCST
y HEPO3PUBHOMY 3B’sI3KY i3 OCOOMCTICTIO 3JIOUMHIISA | TPUYMHAMU BYMHEHHST KPUMi-
HaJIbHUX TIPABOIOPYIIEeHb. YKa3aHa MOBE/IIHKA CKIAJAETHCS 13 TaKUX JaHOK: 1) Kpu-
MiHaJTbHA MOTUBAILiS; 2) TPUIHSATTS PillleHHS BAMHUTH 3JI0YUH 1 HOTO TIJIAHYBAHHST;
3) BUKOHAHHS IPUIHHATOTO PIllIEHHS Ta HACTAHHS CYCILIbHO HeOe3MeuHX HaC/IiIKiB.

CyuacHuii etan po3BUTKY KPUMIiHOJOTIUHUX 3HAHb JO3BOJISIE BIAHOCUTHU JIO
peMeTa KPUMIHOJIOTIT 3/I04MHHY CITTbHOTY. BoHa stBJiste co0010 yMOBHE 06'€THAHHST
0cib, KOTpi B3aEMOJIIIOTh MK COO0I0 y MesKaX CITIBHOI 3JI0YMHHOI isJIBHOCTI 1 TTpejI-
CTaBJIAIOTH JIECTPYKTUBHY KOJEKTUBHY CHUJLY, sIKa BIJIMBA€ Ha BAXKJIUBI cdepu cyc-
MJIBHOTO KUTTSL. UJeHu 3JI04MHHOI CIIJIBHOTU MalOTh CIIJIbHI KPUMiHAJbHI iHTepecu
i 1l CHiIKYIOThCS MixK cO0O0I0, ZOTPUMYIOThCS [IPABKJI 3JI0YMHHOTO CEPEIOBUIIA,
MPOSIBJSIOTh B3aeMOBUPYYKY. CydacHa 3JI0YMHHA CHIJIBHOTA HE CTiJIbKUA TPOTH-
CTOITh, CKIIbKM KOHKYPYE 3 JepPsKaBOi0 3a TepeposIojiii MaTepianbHux OJar, chep
BIJTMBY 1 IPUXUJIbHICTh MApPTiHATBHUX BEPCTB HaceJeHHs. Taka CIiJibHOTA 3HEBAXKAE
myOIiYHIMK IHTEepecaMy, HaMara€ThCsl BCTAHOBUTH KOPYIIIHI AiJOBI BiIHOCHHM
3 TIpe/ICTaBHUKAMU OPraHiB Jiep;KaBHOI BJIAJIU Ta MICIIEBOTO CaMOYIIPaBJIiHHS, KOH-
TPOJIFOE TIHBOBY €KOHOMIKY, BOJIOII€ TIEBHOIO YaCTKOIO IOXO/B Y BEIUKOMY Oi3Heci.
3JI0YMHHA CIJIBHOTA 30epirae HACTYITHICTh MOKOJiHb, 3JI0YMHHI TPAJHIIii, Ma€ iepap-
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Xi4Hy CTPYKTYpY abo yTBOPIOETHCS Y BUII MEPeX. 3JIOUMHHA CHIJTBHOTA OXOILTIOE
pi3Hi 3a CTyleHeM 30PTaHi30BAHOCTI Ta KIMbKICTIO YIACHUKIB 3JI0YMHHI 00 €THAHHS.
3riIHO 3 YUHHUM KPUMiHAJIbHIM 3aKOHOAABCTBOM JI0 3JIOYMHHUX 00’ €lHaHb BXOAAThH
rpymu 6e3 mornepeHbol 3MOBH, TPYIIN 3 TIOTIEPEHBOI0 3MOBOIO, OPTaHi30BaHi TPYIIH,
370unHHI oprafisaiii. Ha JoJii 37104MHHOI CIIJIBHOTH CTOSITh <«3JI0/Ii1 B 3aKOHi», SIKi
YIPABJISIIOTH 3I0YUHHUME 00’ €IHAHHSIMY B CEPEANHI J€PKaBH, PO3MOIIISAIOTH chepn
KPUMiHAJIbHOTO BILJIMBY, KOHCOJII/IYIOTb 3YCUJLJISI BEJIMKOI KiJIbKOCTI 3JI04MHILIB, 3TYP-
TOBYIOTH 3JIOYMHHY CITIJILHOTY, BUPINITYIOTh KOH(IIKTHI cutyarii. Ha mixkaep:xaBHOMY
PIBHI JI0 CKJaJly 3JIOUMHHOI CIIIJIbHOTH BXOJATh TPaHCHAIIOHAJIbHI OpraHi3oBaHi
3JIOUMHHI TPYNU 1 3JIOYWHHI OpraHisailii MadiodHoro tumy. YmpaBiagdoThcd Taki
00’€THaHHS 3JIOYMHIIIB TPAHCHAIIOHATBHUMI KOPHOPAIiSIMI. 3I0YMHHA CITIJIBHOTA
BUKOHYE PEKPYTUHTOBI, OpPTaHi3allilidi, KOOPAWHAIIMHI, yIIPaBAIHCHKI (DYHKITIT TIIO0
3abe3edeHH s 3JI0YMHHOIL JisIbHOCTI 3/I04MHHUX 00’€[HaHb Ta 3aXUCTY IX YJIeHIB Bij
KPUMIHATBHOTO TTePeCTiTyBaHHS.

Y MaiilbyTHbOMY TpeaMeT KPUMIHOJOTII MOXKe PO3MUPHUTUCS 32 PaXyHOK
BUBUYEHHSI MiKHAPOJAHUX KPUMIiHAJBHUX KOPIOpallifi Ta iX 3JIOYMHHOI AislIbHO-
CTi, a TaKOX JIOCTi/KEHHST HOBUX (DOPM 3JI0UMHHOI TOBENIHKU Yy chepi BUCOKUX
TEeXHOJIOT1H.

HeBix'éMHOIO CKJTaloBOIO CyYacHOT KPUMIHOJIOTIT Ma€ OyTu BUSIBJICHHS, PO3ITi3HA-
BaHHsI, aHAJTI3 PeabHUX i MOTEHIIHHNX KPUMIHATBHUX 3aTrPO3 3 METOI0 BUPOOJIEHHST
MIPOTTO3UIIIH 1O/I0 a/IEKBATHOTO PearyBaHHs Ha HUX JEePKaBOIO, OPraHaMi OXOPOHM
IIPaBOTIOPSIKY, MI>KHAPO/HOIO CIIJIbBHOTOIO. Y’Ke CbOTO/IHI /ISl IIUX 3aB/laHb BUKO-
PUCTOBYIOTbCSI HOBI METO/IM i TEXHOJIOTII ONPAIlIOBAHHS BEJUKUX JaHUX. 30KpeMa,
1t 6GOpoTHOM 3 OPraHi30BaHOIO 3JI0YMHHICTIO YCIITHO BUKOPUCTOBYETHCS METO/|
«Big Data», a mas nporuii KibepsaounHaM I00pe 3apeKOMeHIyBama cebe TeXHO-
sorist «Block Chains. B ymoBax aktuBHOI 1ucpoBoi Tparcdopmallii eKOHOMIKH i
CYCIILTIBCTBA 3'SIBJISIIOTHCST BCe HOBI 1 HOBI hopMuU 06’ €KTUBHO HEGE3IEUHOI TIOBEIIHKH,
Hacamriepe/ y KibeprpocTopi, a TaKoXkK MOB’sI3aHKX i3 T100astizalieio eKOHOMIKN Ta
BITHOCUH MIXK JIIOABMU. 3 OIJISIy Ha Iie 3aBJaHHS KPUMIHOJIOTII TOJISITae y MpoBe-
JIEHHI MOCTITHOrO MOHITOPMHIY COLIaJbHOIO CEPEIOBUINA i KiGePIPOCTOPY 3aisd
BUSIBJICHHS SIBUII Ta MPOIECIB, M0 HECYTh 00’'€KTUBHY 3arposy ajs jomeil. I1po
BUSIBJIEH] 32 pe3yJibTaTaMU MOHITOPUHTY HOBI HeGe3euHi (hopMu MOBEAIHKM KPUMi-
HOJIOTig CUTHAJI3Y€E BIJIMOBIIHUM OpraHaM JIeP;KaBHOI B Ta OpraHaM OXOPOHU
[IPABONOPS/IKY JJIsl IPUMHATTS 3aXO/iB pearyBaHHsl (HaIlpUKJIaA, YAOCKOHAJEHHS
HO3UTHBHOTO TIPABOBOTO PEry/II0BaHH, KpUMiHa/i3alil abo JeKpuMiHaIi3allil eBHUX
JlSIHD).

Jlo mpeaMeTa KpUMIHOJIOTIT HaslesKUTh ocoba 3I04rHIA Ta 1l ocobucTicTb. Ocoba
3JIOUUHIIS SIBJISIE COOOI0 CYKYITHICTh KPUMIHOTEHHUX O3HAK, aMOPAJIbHUX SIKOCTEi
Ta 1HJAWBIYyaJbHO-TICUXOJOTIUHUX BJIACTUBOCTEN, IO Y TOEAHAHHI i3 30BHINTHIMU
obcTaBUHAMU OOYMOBUJIN MPUUHSATTS PillleHHST PO BYMHEHHS KPUMiHAIBHOTO
npasonopyuieHHs. Ile TOHATTS OXOIIIOE CYKYIIHICTb YCiX O3HAK 1 BJacCTUBOCTEN
(6iocomiaabHUX O3HAK, CUXO(I3I0M0riUHIUX 0COOJUBOCTEl, 1HMBILYAIbHO-TICUXO0-
JIOTIYHUX SKOCTEH, KPUMIHAIbHO-TIPABOBUX O3HAK), 110 yCeOIYHO XapaKTepU3yIOTh
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3JIOUMHIIS K WJIeHa CYCHiJbCTBA 1 cy6’€KTa MPOTUIPAaBHOI TOBeAiHKM. [TOHITTS
K «OCOOHMCTICTD 3JIOYMHIT» BimoOpakae HOTO BHYTPINIHIN CBIT i BUpasKa€Tbes y
Takiil iHTerpyIoUiil BJACTUBOCTI, SIK KPUMIHOTEHHA CIIPSIMOBAHICTh 0COOMCTOCTI, a60
CXUJIBHICTD /10 3JIOYNHHOI TTOBEAIHKHN (ITCUXiuHa TOTOBHICTH JI0 BAMHEHHS 3JIOYNHIB).
3asHaveHa CIIPSIMOBAHICTb YTBOPIOETHCS SIK CUCTEMa 1HAWBIyaIbHO 3HAUYIIMX ITiH-
HOCTel, MOpaJIbHUX SKOCTeH, KOTHITUBHUX BJIACTUBOCTEH, eMOIIHUX i BOJBOBUX
puc, 110 BiIo6GpakaloTh HETaTUBHE CIIPUNHSTTS i CTaBJIEHHS 0 KPUMiHAIbHO-TIPABO-
BUX HOPM, iHIMUX JITOJIel, HABKOJIMIITHBOI flilicHocTi. KpuMiHOreHHa CIIpsSIMOBaHICTh
0COOMCTOCTI BTIJIOETHCS Y KPUMIHATBHIN MOTHBAIlii i BHYTPINIHIA TOTOBHOCTI /10
3JIOUYMHHOI TTOBEIIHKM. 3HAYHOIO MipOI0 TaKa CIPSIMOBaHICTh BU3HAYAE XapakKTep i
c11ocib 3JI0YMHHOT TIOBEIHKH.

ITopsn i3 370UMHIISIMU KPUMIHOJIOTiS BUBYAE 1 KepPTB KPUMiHATBHUX MIPABOIIO-
pyllIeHb Ta iX BIKTUMI3allilo. Y KpPUMIHOJIOTIT KaTeropis «KepTBa» 3aCTOCOBYETHCS JI0
corianbHoro cyb’ekra ((pisuunoi ocodbu, cyd’ekTa rocrnogapioBaHHs, eTHIYHOL IPYIIN,
ripocbeciiiHOI CITIJIKY, HAI[IOHAIBHOI MEHIIIMHY, PEJITIMHOI OpraHis3allii, TpOMa/ICbKOTO
00’eiHAHHSI, TePUTOPIAIbHOI TPOMaJIN, HAPOALY), SKOMY KPUMiHAJIBHUMU TPABOIIO-
PYIIEHHSMHE 3aI0/IisTHO MaTepiaibHy, MOpaTbHy ab0 (hi3WdIHY MIKO/Y, HE3aIeKHO Bijl
BU3HAHHS BKa3aHUX Cy0'€KTIiB HOTEPIIINM Y IPOIeCyaTbHOMY HOPSAAKY. [0J0BHOIO
BJIACTUBICTIO JKE€PTB 3JI0YMHIB € BIKTUMHICTh ab0 IiABUIIEHA YPa3/IUBICTh COLia/Ib-
HUX Cy0'€KTIB Iepe/| 3JIOYMHHUMU MOCATaHHAME 3a MEeBHUX 30BHIIIHIX 00CTaBWH.
Bikrumizartist coriasibHIX cy0’ €KTiB 03HAYAE 3ATIOIISTHHST KON HOCISIM TTiIBUIIIEHO]
BIKTMMHOCTI, HAOYTTSI HUMH COI[iaJIbHOTO CTATyCy »KepTBU 3j04nny. [Tix BikTHMI3a-
I€I0 PO3YMIETHCS CYKYITHICTh TTPABOBUX, EKOHOMIYHUX Ta COIIQTbHO-TICUXOJIOTTYHUX
YUHHUKIB, MO BIIUBAIOTh HA CTaH 3aXUINEHOCTI YIeHIB CYCIiIbCTBA Bijl 3JIOUMHHOCTI
[3, c. 126—-127].

HactynHotwo ckimanoBoro npeameTa KPUMIHOJIOTIL € leTepMiHallist 3JI04MHHOCTI,
TOOTO Bi/IHOTIIEHHSI, B3aEMO3B'SI30K Ta B3AEMO/IisT MiK SIBUIIIAMH, TIPOIIECAMH, CTAHAMH,
MOIISIMU CYCITIJTBHOTO SKUTTS, MO MOPO/KYIOTh 3JIOYNHHICTh, 3yMOBJIOIOTH ii iCHY-
BaHHs Ta po3BUTOK. Cepesl PI3HOMAHITHUX BUJIB JleTepMiHaIlil, 110 BioOpakaioTh
yHiBepcaJabHUI 3B’SI30K Ta B3a€MOJIiI0 MiK yciMa 00’€KTaMM COIiaabHOI MifiCHOCTI,
HaiibiIble KPUMIHOJIOTIUHE 3HAYEeHHST MAlOTh IIPUYUHU, YMOBH, KOPEJISATH, 3B’ 130K
CTaHiB i (DyHKIIOHATbHA 3aJIeKHICTh. [[puuynHamMu 37104MHHOCTI BUCTYTAIOTh KPHU-
MiHOTeHHI JiehopMaltii MpaBoBOi CBIZIOMOCTI i TTPABOBOI KyJIBTYPH MEBHOI YaCTUHU
CYCIIJILCTBA, IO TOPOJKYIOTh MMPOTUIIPABHY MOBEIIHKY Jojiell. Tofi K ymMoBaMu
3JIOUMHHOCTI BU3HAIOTHCA KPU3OBI SABUINA 1 MPOIECU CYCIIJIBHOTO KUTTH, CKIajHa
colfiajibHa CUTYallis, 10 CTBOPIOIOTh MOKJIUBOCTI JIJI BUMHEHHS KPUMIHAJTBHUX
ITPABOIIOPYIIIEHb.

CorniabHUM TIPU3HAUYEHHSM (TOJIOBHUM 3aBJIAHHAM ) KPUMIHOJIOTIYHOI HAYKH €
PO3pO0IIEHHST HAYyKOBO OOTPYHTOBAHUX PEKOMEH/AIIIN 111010 GOPOTHOM i3 3JI0UNHHI-
cTio. BopoTb0a i3 3JI04MHHICTIO BeleThCst Ha HallioHaabHy piBHi. Ha MikHapomHOMY
PiBHI 3[ICHIOETHCS TIOTIEPE/IFKEHHSI 3T0YUHHOCTI. BOpoThOa i3 3JI0UMHHICTIO BKIIOYAE
JlepsKaBHY MOJITUKY, aHTUKPUMiHATbHE 3aKOHO/IABCTBO, KOMILJIEKC 3aX0/[iB BIUIUBY Ha
MPUYMHN 1 YMOBM 3JIOYMHHOCTI 1 3JIOUMHHOI MTOBEJIIHKY, TPUTATHEHHS 3JI0YUHIIIB /10
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KPUMIiHAJIbHOI BiJIMOBIIAIBHOCTI, BUKOHAHHSA KPUMIHAJTbHUX TTOKapaHb, MiXKHAPOIHY
criBnpaiio y cdepi 3abesnederHns MpaBonOPSAKY. SK pomose MOHATTS, GOPOThOA
i3 3JIOYMHHICTIO CKJIAMAETHCS 13 3aM0biraHHs KPUMIHAJIBHUM MTPABOMOPYIIEHHSM,
TTepeIoBCiM 3JI0YMHAM, 1 TTPOTHUIil 3JIOYNHHOCTI.

3arobiranHst 3JI04MHAM — T[e CUCTeMa 3aXO/IiB, CIIPSIMOBAHMX HA BUSIBJIEHHS Ta
YCYHEHHSI IPUYUH Ta YMOB, 1110 CIIPUSIOTH BUNHEHHIO 3JI0YMHIB, @ TAKOK MO3UTUBHUI
BILIMB Ha TIOBE/IHKY 0Ci0, CXUJIBHUX 0 BYNHEHHS KPUMIiHAIBHIX TIPABOIIOPYIIEHb.
MeTo10 3a1106iraHHs 3JI04MHAM € HEAOIYIeHHs iX BUMHEeHHs. SIKII0 3a1006irtu Bun-
HEHHIO 3JIOUYMHIB He BAAJIOCS, TOAI TTOYNHAETHCS TMPOTUTIST TM.

[TpoTuaist 3JI04MHHOCTI ABJIE COOOO MIAMBHICTH OPraHiB KPUMIHAIBHOL IOCTHIII
Ta iHIMX YITOBHOBAKEHUX CY0 €KTIB MO0 BUSIBICHHST, TPUTTHEHHST, PO3CJIi/Ly BaHHSI
Ta TMPUTATHEHHS /10 BiIMOBIIAJIbHOCTI BUHHUX Y BYMHEHHI KPUMiIHAJIBbHUX MPABO-
nopyieHb. [IpoTusist 3;T04NHHOCTI Tlepedadae TaKOK HEJOIYIIEHHsT PO3BiTyBaIb-
HO-TIIPUBHOT AiSJIBHOCTI CliemiabHUX CJIy:KO IHO3EMHUX JIepsKaB, OpraHizaiiil un
OKpPeMUX 0cib 3 METOIO 3aXUCTy Ta 3a0e3TmevdeHHsT Oe3MeKn IPOMaJIsTH, CYCIIbCTBA i
JlepsKaBU BiJI TIPOTUTIPABHUX TocsaTaHb [4, c. 386]. MeToto mpoTu/Iii 3JI04MHHOCTI €
OXOpOHa TIPABOTIOPSI/IKY, 3a0e3TedeHHst TyOIiaHOl Oe31eKn Ta 3MEeHIIEeHHsT HeTaTHB-
HOTO BILIMBY 3JIOYMHHOCTI Ha CYCITJIbHE JKUTTS. | 3arobiraHus, i POTU/LIS 3I0YMH-
HOCTI Ta 11 IPOSgBaM CKJIAIA€ETLCA i3 CUCTEMU 3aXO/[iB Ta MEeXaHi3MYy X peasiizaitii, 0
3MIMCHIOETHCS Ha 3aKOHHUX TiICTaBaX YIMOBHOBAKEHUMMW JIEPKABHUMU OPTaHAMU.
HenepskasHi cy6’ektH i rpomMazisiiy 6epyTh ydacTh y 3armobiranti i IpoTH/Iii 37109nH-
HOCTI TIJIbKU Y BCTAHOBJIEHMX 3aKOHO/IABCTBOM ME’KaXx.

Ha misknaposHOMY PiBHI 3/11HCHIOETBCA TTONIEPEKEeHHS 3JI04YMHHOCTI. Ha 1ymMKy
B. I. Takyna (V. I. Shakuna) iizersbest mpo peastizaiiito MisKHaPOIHO BUSHAHUX TIPUH-
IUIIIB, CTAH/AAPTIB i HOPM ypsiJlaMU Pi3HUX KpaiH, HAITIOHAJIBHUMU OPraHaMyu KpUMi-
HaJbHOI TOCTHIII1, HeJIep;KaBHUMH YCTAHOBAMU, MiKHAPOAHUMU MPaBOOXOPOHHUMM
OpTaHaM¥ 1 opraHizalligmMu, 110 CIPSMOBAHI HA 3HUKEHHS BIIUBY KPUMIHOTEHHUX
(akTOpiB Ha CYCIIJIBCTBO, 3AXUCT JKEPTB 3JIOYMHIB 1 CBi/IKiB, 3a1100iraHHsI 3JI04MHAM
i BUumIpaBieHHs 3acypkeHnx ocib [4, c. 351].

3’ACcyBaBIN TEOPETUYHI TIOJOKEHHST KPUMIHOJIOTIYHOT HAYKH, CJIiJT IEPerTH 10
OITIHKM 11 cydacHOro cTany. Hapasi po3BUTOK KPUMIHOJOTII #jie 1BOMa OCHOBHUMM
msixamu: 1) posmmperHs cepu 3acTocyBaHHS MPOPANTHCHKOT MAPAIUTMU KPUMi-
HOJIOTIYHOI HAYKH, YTOUHEHHS il TIOHATIHHOTO arapaTy, HAKOIMMYEHHS i TIPUPOIIeHHS
HOBUX 3HaHb; 2) IeperJisijl iCHyI0uol apajiuiTMu, 3alI04aTKyBaHHsI HOBUX METO/I0JI0-
MYHKUX MiAXOAIB 0 BUPIIIEHHS KJIIOYOBUX KPUMIHOJOTIYHUX IIPOOJIEM, OHOBJIEHHSI
JIOKTPUHU KPUMIiHOJIOTII.

3a3Hady, 110 BiTYN3HIHA KPUMIHOJIOTIST 3/1e0iTbITIOTO0 PO3BUBAETHCS y HAMIPSIMI
MOJIEPHi3allii HayKOBOI TTapaJlurMu, yTOUYHEHHST KJIACUIHUX TT0JI03KEHb KPUMIHOJIOT Y-
HOI IOKTPUHH, PO3IIUPEHHS cpepu 3acTOCyBaHHS KPUMIHOJIOTIYHUX 3HAHD, & TAKOXK
HIJIIXOM MPOBeIeHHd JTOCTi/[PKeHb HOBUX BU/IIB 3JIOYMHIB 1 TUIIIB 3JIOUMHHOCTI.

Boanouac y cuctemMi KpUMiHOJIOTIYHUX 3HAHb, HA 3Pa30K aMePUKaHCHKOI
Ta AHTJINCHKOI Tpaauiliii, chopMOBAaHO HOBI HAYKOBi HANPSIMU, IO OTPUMAJIH
Taki HallMeHyBaHHs, SAK-TO: HaTypajdicTuyHa KpuMiHosoriga — O. M. Kocrenko
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(O. M. Kostenko), nmomituuna kpuminosoris — M. Makcoing (M. Maxfield),
H. A. 3enincoka (N. A. Zelinska), incturynionansHa kpuminosoris — B. M. Ippo-
min (V. M. Dremin), perionampaa kpuminosoris — A. M. babenko (A. M. Babenko),
neniteniiapia kpuminosorig — 1. I. boratupeos (I. G. Bogaturev), O. M. /Ixxyxa
(O. M. Dzhuzha), cimeiina kpumiHosiorist abo kpuminodamigicruka — /. A. Illecra-
koB (D. A. Shestakov), kpuminoreosorist — I. JI. Kacropeskuii (G. L. Kastorskyi),
kpuminonenosoris — O. B. Crapkos (O. V. Starkov), kpumiHaibHa apMOJIOTist
— JI. A. Kopenpkuii (D. A. Koretskyi), kpumirosiosnenciosnoris — O. B. Crapkos
(0. V. Starkov), O. B. Tiomenes (O. V. Tyumeneev), aHamiTHIHA KPUMIHOJIOTIST —
C. T. Ompkos (S. G. Olkov), ekonomiuna kpuminosiorist — B. Pyriepo (V. Ruggiero),
exosioriuna kpuminosoris — P. E. TTapk (R. E. Park), E. Bepmkece (E. Burgess),
mdposa kpuminosorist — B. C. Osunncskuii (V. S. Ovchinskyi) ta in.

TenyieH11is1 BUPI3HEHHST B CUCTEMi KPUMIHOJOTIYHUX 3HaHb HOBUX HAIIPSIMiB
KPUMIHOJIOTIUHUX JTOCJI/IKEHb, CTBOPEHHST TEOPill CepelHbOro PiBHSI T HOBUX METO-
JIOJIOTTYHMX TIH/IXO/(iB /10 Mi3HAHHS 3JI0YMHHOCTI, HAIIEBHO, 30epeskeThes it Hamaumi. Ha
Mil TTOTJIsIl, METOMOJIOTIYHIIT TJIFOPai3M, PO3POOJIEHHST HETPAAUIIITHIX HAYKOBUX
KOHIIEMIIiif, HOBOI JIOKTPUHU KPUMIHOJIOTI1 3aCAyTOBY€E HA MiATPUMKY i TTO3UTUBHO
CIPUIMAETHCS BCIEI0 HAYKOBOIO CIJIBHOTOI. AJie 6araToacrnekTHICTh HAyKOBOTO
Mi3HAHHSI HEe MA€ Hi4Oro CIJIbHOTO 3 MOPYIIEHHAM IIPUHITUITIB 1IJIICHOCTI i cucTeM-
HOCTi KPUMIHOJIOTIYHUX 3HaHb. Y 3B’S3KY 3 IIUM HABPSJ UM MPABUJIBHO iIMEHYBATH
HOBI HalpsIMU KPUMIHOJIOTIUHUX JIOCJII/PKEHb, CAMOCTIHI KoMIIekcH (Imiaramysi)
KPUMIHOJIOTIYHUX 3HAaHb, OKPEMUMU «KpuMiHoJoriamus». [le cymnepeunts ocHOBam
HAayKO3HABCTBA. Y Mipy BHOKpPeMJIEHHS HOBUX (hOPM i MPOSIBIB 3JI0UMHHOCTI, TEXHO-
JIOTiii 3JIOYMHHOI MOBEAIHKK KiJIbKICTh «KPUMIiHOJIOrIi» Gy/e HEBIIMHHO 3POCTATH,
110 MO’Ke TIPU3BECTHU JI0 BTPATU CAMOCTIHHOTO CTAaTyCy KPUMiHOJOTIUHOI HAYKH.

[To3uTUBHOIO TEH/EHITIEID Y BITYUM3HSIHIN KPUMIHOJIOTIT € Teperiisij] mapajinurMu
HAyKOBOTO 3HAHHS, MONTYK HOBOI METOJOJOTil KPUMIHOJOTIYHUX JOCJI/I’KEHb.
[MTompaBa, 1eit mpoiiec ijie MOBIIBHUMHU TEMIIaMK i 3/1e0iIbIIoro 3abe3nedyeThest
3YCUJIJIIMU OKPEMUX HAyKOBIIiB.

Tak, na gymxy O. M. Kocrenka (O. M. Kostenka), mosuTuBicTchki ysBIeHHS
PO 3JIOYMHHY IOBEAIHKY 1 IPUPOLY 3JI0UMHY € 3aCTAPLINMU 1 Oe3IIepPCIeKTUBHIMU.
3aMiCTb IIbOTO CJIi/l PO3BUBATU HATYPATICTUYHY JOKTPUHY KPUMIHOJIOTIYHOI HAYKH,
sIKa CIIPSIMOBYE TIOIIYK 3ac06iB PO3B’si3aHHsT (DyHIaMEHTATbHUX TPOOIEM TTPOTHIIT
3JI0UMHHOCTI Y chepy Mi3HAHHS 3aKOHIB COIIATbHOI TPUPO/IN, & HEe TIPAaBOBOI perJia-
MEeHTaIlii Iep;KaBoIo MOBEIIHKY JIofiell. Y3ro/KeHHd i3 3aKOHaMU COIiaabHOL TTPU-
PO BOJIi Ta CBiZIOMOCTI SIKOMOTA OIIBIIIOTO YHCIa IO/l crpusiTiMe (hOPMYBaHHIO
AQHTUKPUMIHAIBHOT KYJIBTYPH, 10 1 € paJiKaJIbHUM 3aC000M TIPOTH/IIT 3JI04MHHOCTI
[5, c. 207].

Iraxme posmipkosye €. JI. CrpesbiioB (E. L. Streltsov). 3rigHo 3 iioro mosu-
1[i€10, KPUMIHOJIOTIUHI ifei, MOTJISAU, TlepeBipeHi TPaKTUKOIO KOHIIEeNIlii, TOKTPU-
HaJIbHI TXO0AN 10 MPOTUII] 3TIOUMHHOCTI MAIOTh YITPOBAKYyBATUCH Y KPUMiHAJIbHE
3aKOHOJIABCTBO 3 METOI0 MOr0 OHOBJIEHHS Ta Y/IOCKOHAJEHHS, a TAKOXK Y IPAKTUKY
pearyBaHHS JIepKaBU Ha TMPOSIBU 3J104MHHOCTI. [Ipu 11bOMY criouaTky cJiiji 3aTBep-
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TN 3araJbHOIEP;KaBHY KPUMIHOJOTIUHY JOKTPUHY, a BXKe MOTIM HalBaKJIMUBIINI
il moJIoKeHHsT TIOTPIOHO 3aKPITUTH Y BiAIMOBIIHUX HOPMATHBHO-IPABOBUX aKTax [b,
c. 229-239].

Ha cyuacHomy ertarii criocTepiraeTbCsi akTUBHE YIIPOBA/IKEHHST CUCTEMHOTO TTijI-
XOJly Y KPUMIHOJIOTIYHUX JIOCJI/IPKEHHSIX. YCe JacTillie 3JI0YMHHICTb, 11 TPUIUHU Ta
yMOBH, 0coba 3JI0UMHIISA, 3a06iraHHs 1 IPOTUIIS 3JIOYMHHOCTI POBIJISAAIOTHCS SIK
CYKYITHICTb B3a€EMO3QJICKHUX €JIEMEHTIB, 110 YTBOPIOIOTH €JMHE 11iJie 1 MalOTh OJ/[HE
npusHaueHHst abo mety. KpiM Toro, mpuHIUIM Ta i1ei cuCTeMOoJIOoTiT BTIIOITHCS Y
dbinocodii it MeTomOOTIT HAYKOBO-AOCTIHOI MiSITLHOCTI, HAYKOBOMY CBIiTOTJISI i
TBOpYOCTi [7, c. 158—160].

Paszom 3 dyHIaMeHTAIBHIMU PO3POOKaMU 3/iICHIOIOTHCS YMCACHHI TTPUKJI/[HI
KpUMiHOJIOTiuHI gocimskentst. Cepell HUX HaOIIbITY HAYKOBY MIHHICTH CTAHOBHUTH
BUBYEHHS HOBITHIX BHUJIB 3JIOUMHHOI ITOBeAiHKUA. /[0 OoCcTaHHIX HajaeKaTb 3JIOUMHHI
mposiBU y chepax OXOPOHU IHTEJIEKTyaTbHOI BIACHOCTI [8], KOPIIOPaTUBHOI MisITh-
HocTi [9], BuKkopuctanss iHbopMalliitHo-KOMYHIKaIiiHUX TexHoJoriin [10], a Takox
JIOCJTI/IKEHHST KOPYTIIWHUX TTPAKTUK y cepi epKaBHOTO YIIPABIIHHS 1 MiIITPUEM-
HUTIBKOI AisipHOCTI [11].

CTOCOBHO TIepCIeKTUB PO3BUTKY KPUMIHOJIOTIYHOT HAYKW MOXKY 3a3HAUUTH
HacTynHe. MailOyTHe KpUMIHOJIOTI BU3HAYaTHMEThCS 3aBIaHHAMU, SKi 1l 10Be-
neThest BupinryBatu Hezabapom. Ha MiskHApOIHOMY PiBHI HTUMETBCS TIPO TJI00ATBHI
BUKJIMKH 1 3arpoO3H, 3 SKUMU BiKe 3ITTOBXYETHCS JIt0/ICTBO. Ha HallioHaibHOMY pPiBHi
PO3BHUTOK KPUMIHOJIOTI OJJHOYACHO BiOYBATUMETHCS 32 HATIPSIMOM CTBOPEHHST HOBHX
TEOpiil, MoJepHi3allii KPUMIHOJIOTIYHOI JOKTPUHH, a TAKOXK ILJIAXOM PO3POOJIEHHS
MPUKJIAJHOI KPUMIHOJOTIi, TOCUJIEeHHS 11 aHaJMITUYHOI CKJIaM0BOi, PO3NIUPEHHS
cepr 3aCTOCYBaHHS Pe3yJIbTaTiB KPUMIHOJIOTIYHUX JOCTIKEHb. Y Oyab-IKOMY pasi
MaiOyTHE KPUMIHOJIOTIi HEPO3PUBHO TIOB’sI3aHe 3 TIOAAIBIITUM PO3BUTKOM HAYKH i
TEXHOJIOTIH, HAYKOBO-TEXHIYHUM TTPOTPECOM B ILIIOMY.

VYpaxoByioun 3azHaueHe, CIIOYATKY BapTO BU3HAYUTH KOJIO KMUTTEBO BAaKJINBUX
npobJjieM JIIOJCTBA, Y BUPIlIEHHI SKUX HalleBHE Bi3bMe y4acTh KPUMIHOJIOTIUHE
CIIiIBTOBapUCTBO.

Y Hexmaparii tucavoaittas OOH, npuitagariit y 2000 p. 189-ma kpainamu, y
Tomy uncyi Ykpainoto, Ha Camiti tucstuomittss OOH mporoJionieHo Kype Ha cTanuii
PO3BUTOK 1 MOKPAIIEHHS KUATTS Jt0jIell y BCboMy CBITi. [Ip1 11bOMYy OCHOBHUM BUKJIN-
KOM CBIiTOBOrO Maciitaby Ha3BaHO HeraTHMBHI HACJIAKM riobasisaltii, siki HaitOiIbI
BIIYYTHO TPOSBJISIOTHCS Y KpaiHax 3 MepexiIHOI0 eKOHOMiKoI0. CTBepKy€EThC,
0 KJIOYOBUMU MpoOJIeMaMu JIJIsi CBITOBOI CIIBHOTH € 3a0e3ledents Ge3IeKu,
MO/I0JIaHHs O1HOCTI, OXOPOHA JOBKIJIIS, TOTPUMaHHS TIpaB JIIOAWHU, 3aXUCT COIIi-
aJIbHO BPA3JIMBOTO HaceJieHHs. BifnoBifiHO /10 mosoxeHb Jlekmapaitii THCSYOMITTS
kpainn-usern OOH 30060B’s13aHi 30cepeanTh CBOI 3ycuiist Ha 60poThbi 3 GigHICTIO;
MIKHAPOJHUM TePOPU3MOM; TPAHCHAIIOHAJIBHOIO 3JIOYMHHICTIO B yCiX ii TposABaXx,
BKJIIOYAIOYKM TOPTIiBJIIO JIIOABMU 1 BiAMUBaHHS «OPYIHUX Ipolieii»; Ha 6GOpoThOi 3
HE3aKOHHUM 00iroM HapKOTHKIB, CTPLIENbKOI 30poi 1 JIerkoro 030poeHHSs; 3 yciMa
(hopMaMu HACHJIBCTBA IIOJI0 JKIHOK, IPOSIBAME Pacu3My i KceHO(hOOii; 3 OPYIIEeHHSIM
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[PaB JIOAMHY 1 TIpaB JiTel, y TOMY YMCJI IPOTU/III0 ydacTi AiTeil y 30POHHUX KOH-
(aikTax, IUTAYIN TPOCTUTYIII i AUTAYiN mopHorpadii [12].

Y pesosmmorii Tenepansaoi Acambirei OOH «IleperBopenns Hamoro csity: [Topsi-
JOK fleHHnit y cepi cranoro po3sutky 70 2030 poky», npuitngariii Ha Camiti OOH
3i cramoro po3Butky y 2015 p., nporosoniero 17 Ilineit cramoro po3sutky i 169
3aBjlaHb, 10 Y IOBTOCTPOKOBIN MePCIEKTUBI CTUMYJIIOBATUMYTh JiSAJIbHICTD Y CTpa-
TeTiYHO 3HAUYIINX 7S JIIOZICTBA 1 TaneTu cdepax cycmiabHoro skutts. Taki LLimi
CIIPSAMOBAHI Ha BUKOPiHEHHsT OiIHOCTI B ycix 11 (hopMax i mposiBax, BKJIIOYHO 3 Kpaii-
HBOIO OIIHICTIO; 3aXUCT NPaB JIOAUHNA Ta CIPUSAHHS TeHAEpHIH piBHOCTI; 6G0poTHOY
3 HEPIBHICTIO BCEpeANHI KpaiH Ta MixK HUMM; MOOYI0BY MUPOJIIOOHOTO, CIIPaBEIIN-
BOTO Ta BCEOXOITHOTO CYCIIiJIbCTBA; 3a06e3MeUeHHs HaJiiiHOrO 3aXUCTY TIaHeTH Ta ii
MPUPOIHUX PECYPCIB; CTBOPEHHSI YMOB [IJIs CTAJIOTO, BCEOXOITHOTO i Ge31epepBHOTO
€KOHOMIYHOTO 3POCTaHHS, MPOIBITAHHS BCHOTO JIIOICTBA 1 TiIHOI TIpalli AJis BCIX 3
ypaxyBaHHSIM PIi3HUX PiBHIB PO3BUTKY i crpoMozkHOCTI Kpaid. Cepes TmodaibHIX
3arpo3 CTAJIOMY PO3BUTKY JIFOJICTBY 3a3HAYEHO KOJIOCAJIbHI IUCITPOTIOPITIT Y PO3MOiIi
MOJKJIMBOCTEH, MaTepialbHUX I[IHHOCTEN Ta BJaau; KOHMIIKTH, 1[0 3ar0CTPIOIOTHCST;
HACUJIBHUI[BKUI €KCTPEMi3M i TepopusMm; 6e3pobiTTs, 0cOOINBO cepell MOJIOJI; BUMY-
1eHe MepeMillieHHsT HaceJeHHs; BUCHAKEHHS MPUPOJHUX PEeCYPCiB 1 HECTIPUATIUBI
HaCJIIKM TIOTipIeHHsT CTaHy HaBKOJUIIHBOTO cepenosuiia [us.: 13, c. 5].

Bupobientio 10poKHBOI KapTh i3 pearyBaHHsI Ha BUKJIUKHM Ta 3arPO3H, IO
CTalOTh Ha MIJISIXY CTAJIOTO COIiaTbHO-eKOHOMIYHOTO PO3BUTKY Ta TOGYI0BU HOBOTO
CBITOBOTO TIOPA/IKY, pucBguennii Hotupuaangaruii kourpec OOH 3 nonepeskenns
3JIOUMHHOCTI 1 KPUMiHAJIbHOTO MPABOCY//IS1, TPOBEJAECHHS SKOTO IJaHyBajlocd
20-27 xBitas 2020 p. i 6ys0 Bigkaagero. Meroio Konrpecy crane BupoOGeHHS
MOPSZIKY JlenHoro Ha nepiof o 2030 p. 3a TeMaTHUKOIO «AKTHBI3allisl 3aX0JliB TOTTe-
PEIKEHHS 3JI04MHHOCTI, KPUMIHAJIBHOTO MPABOCY/I/Is 1 3a0e31edeHHsT BEPXOBEHCTBA
npaBa». Ha Konrpeci 3armranoBano 10 06roBopeHHsI Taki mpoOIeMu: CTBOPEHHS
YCEOXOITHOI cTpaTerii nolepe/yKeHHsl 3JIOUMHHOCTI B iHTepecax ColliaJibHO-€KOHO-
MiYHOTIO PO3BUTKY; KOMIUIEKCHI MiAXOAN 10 BUPILIEHHS IPOOJIEM, IO CTOSTH IIE€Pe]l
CHCTEMOIO KPUMIHAJIBHOTO MPABOCYAIs; OaraToaceKTHI MiXOAU 10 YTBEPIKEHHS
BEPXOBEHCTBA TPaBa, BKIYAIOUN CIPUSHHS (DOPMYBAHHIO KYJIBTYPHU 3aKOHHOCTI 3
MOBAroio 0 KyJIbTYPH caMOOYTHOCTI; MisKHAPO/HA CITBIPAIIS 1 TEXHIYHA OTIOMOTa Y
norepe/iKeHHi ycix ¢hopM 37109rHHOCTI Ta 60pOTHOI 3 HUMHU, BKJIIOYAIOYH TEPOPU3M
B ycix ioro hopmax, a TaKoK HOBI 1 Taki, 110 3’aBJistioTbest hopMu 3j0unHHOCTI. Ha
oMy KoHrpeci Takosk 1mepei6adyaeThest MPOBEACHHST CeMiHapiB-IIPaKTHKYMiB: MoITe-
PeJKeHHS 3JIOYNHHOCTI Ha (DAaKTUYHIN OCHOBI: CTATUCTUYHI JIaHi, TOKa3HUKH 1 OTiHKA
Ha MATPUMKY YCHINTHOI TPAKTUKU; 3HWKEHHS PENUINBI3MY: BUSABIEHHS (DaKTOPiB
PU3UKY i PO3pOBJIEHHS PillleHb; MTPOCBITHUIITBO i MOOITi3aIlist MOJIO/ SIK KJIIOYOBHit
GakTop CTINKOCTI CYCIIIbCTBA JI0 3JIOUMHHOCTI; CydacHi TeH/leHIlii y cdepi 37T09nH-
HOCTI, OCTaHH1 3MiHU 1 HOBI pillleHHd, 30KpeMa BUKOPUCTAHHA Cy4aCHUX TeXHOJIOTii
SIK 3ac00y BUMHEHHSI 3JIOYMHIB Ta iHCTPYMEHTY GopoThOU 13 3i0unHHicTO [15].

I3 HaBemeHUX CTpaTerivyHUX MOKYMeHTIB ybaudaerbcs, mo g0 2030 p. kirovo-
BUMU TIPOOIEMaMI JIJIsT KPUMIHOJIOTIYHUX JTOCTI/PKEHb CTaHYTh: BIJKUBAHHS JIFO/IEH
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y 3arekiil 60poThbi 3a AOCTYII 0 EKOHOMIYHUX i IPUPOAHUX PECYPCIB; MPOTUII
pisHuM hopMaM i MPOsIBAM HACUJIBCTBA Ta iHMINX MOPYIIEHb OCHOBOTIOJIOKHUX TIPAB
i cBOOO JIoIMHY; 3a0e31edeHHsT 0COOUCTOT i KOJIEKTUBHOI OE3IMEKN B CUCTEMI COITi-
aJIbHOI B3AaEMOJIi1; OXOPOHA HABKOJIUIIIHBOTO CEPEIOBUINA; BUKOPUCTAHHS iH(OpMa-
IITHUX TEXHOJIOTIN Y 3JIOUMHHUX IIJISIX; TPOTUJIIS TPAHCHAIIOHAIBHIN 3JI0YMHHOCTI
i Tepopu3My; HAPKO3JOYMHHOCTI i TOprisii 36poeio Ta in. Kpim Toro, HayKOBUii
MOTEHIIa]T KPUMIHOJIOTIYHUX YCTAHOB CIIPSIMOBYBATUMETHCSI HA PO3POOJIEHHS 3aC0-
6iB Ta iHCTPYMEHTIB 3MEHIIIEHHS BIIMBY Ha CTaH 3JIO4MHHOCTI 1 CyCIiJIbHE JKUTTS
TaKUX HETaTMBHUX COIIaJbHUX SBWII, K OifHICTB, COIia/ibHa HECIPaBEIIUBICTD i
HEPIBHICTD, 3JI0BKMBAHHS BJIQJI010, 3JIOB)KUBAHHS IIPABOM SIK OpraHaMM BJIQ/1, TaK
1 IUPOKUMU BepPCTBAMM HaCEJIeHHS.

CTOCOBHO PO3BUTKY KPUMIHOJIOTI B YKpaiHi CJIi/l 3a3HAUUTH, 1110 TTPOOBKUTHCS
(opMyBaHHSI HOBOTO CBITOTJISY, CY4aCHUX YSIBJEHD PO COIiaJibHy B3aEMO/IITO,
CKJIaJIHO OpraHi3oBaHi AMHAMIYHI crcTeMu. B enoxy HecTabiIbHOTO PO3BUTKY BUMO-
rOI0 Yacy CcTaHe MiXKrajy3eBa iHTerpailisi 3HaHb 1TPO OHTOJIOTIIO0 1 PEeHOMEHOJIOTI0
3JI04UHHOCTI. 3HAYHWH BIJIMB HA PO3BUTOK K (DYH/IAMEHTAJIBHOI, TaK 1 TPUKJIAJHOI
KPUMIHOJIOTII 3/[IiCHIOBaTUME CTaH 1 T€H/IEHIIi1 TOIMUPEHHS 3JI0YUHHOCTI B YKpaiHi
1 CBITI.

Hemae cymHiBy, 1110 3apa3s i B MalilOyTHbOMY PO3BUTOK 3JIOUMHHOCTI 3aJI€KaTHME
Bi/l CyCITIIBHOTO OYTTsI, KOJEKTHBHOTO MUCJEHHS 1 MOBEMIHKY Jfofieil. Y po3poOKax
(isocodiB, TOMITOJNOTIB TAa COIIOJIOTIB CTAaH CY4aCHOTO CYCITIJIbCTBA XapaKTepU3y-
€ThCs MAJEHUM JAMHAMI3MOM 1 HecTablIbHICTIO, HAPOCTAHHSIM €HTPOIIil, 301/IbIIEeHHIM
aKTyaJbHUX Ta MOTEHIIHHUX PUBMKIB, 0 Ba)KKO po3misHaty i nepenbauntu. Lle
O3HAYaE, 1110 ICHYI0Yi KOHIEMNIil HOSCHEeHHS IPUYMH 3JI04NHHOCT] He3abapoM BUSIB-
JIATHCS HETPAIIOI0YNMHU, aJ)Ke BOHU CTBOPIOBAJINCS Y MUHYJIOMY CTOJITTI Ha Oasi
MaTepiayiCTUYHOI [1aJIeKTUKHY, JIHIHHOTO MUCJIEHHS, TOTOYaCHUX YSIBJIE€HD 1IPO CBIT
JIIOJIEel, iEpapxifo IIHHOCTEI, MpaBuUJIa Ta HOPMH JIIO/ICHKOI TOBEIIHKU ¥ CTabiIbHOMY
CYCIIJIbCTBI.

HuHiniHi ysBJIeHHS TIPO CYCIJIbCTBO 1 BCe, 1[0 B HHOMY BiZIOYBa€ThCs, CTPIMKO
sMiHooThes. CBIT mozell 1 corianbia B3acMOIid BUABUINCA HabaraTo CKJIAAHIIIIMHA,
HiK BBaskasocs paxiime. Y ponosimi Puvcekoro Kiayoy «Com on! Kamitamism, Heza-
JIEKOTJIS/IHICTD, HACEJIeHHST 1 PYHHYBAaHHS IJIAHETUY, TiJTOTOBJEHIN MPe3njieHTaMu
Kyby €prcrom Baiitzekkepom ta AuzepcoM BiiikmaHoM, 3acTepiraerhest, Mo cyvac-
HUii cBiT nepebyBae y crai Gessay i nepeskusae nepio kpusu. [lnanera gerpauye,
aBTOPUTAPU3M 1 (DyHIAMEHTAI3M Ha TMIHOMI, CIEeKYIATUBHUIN KaIliTag TOPKECTBYE.
Kpusa He € HMKIIYHOIO, HATOMICTh BOHA 3POCTA€E i HEe OOMEKYEThCS JIMIIE IPUPO-
JIOT0 HABKOJIO HAc. ICHYIOTH TakoXX colliajibHa, MOJITUYHA, KyJbTYPHA Ta MOpaJjbHA
KpU3H, Kpr3a JIeMOKpaTii, 1/1e0soTiil Ta 3arajibHa Kpusa KariTaJicThaHoi cucremu |15,
c. 1-4]. Kepisauku Pumcbkoro KiyOy i mpoBiHi eKcrepTH MM o1HO3HAYHOTO
BUCHOBKY PO HEMUHYYICTh JOKOPIHHOI 3MiHM MAapaJlurMu PO3BUTKY IUBLIi3aiii. Ha
iXHIO TyMKY, Y T3HaHHI COIiabHOI AIUCHOCTI CJIi/T pyXaTucs Bijl MaTepiai3my, JiHili-
HOTO MMCJIEHHS 1 CIIpOleHuX (CXeMaTUYHUX) ysSBJIeHb PO HABKOJMINHIN CBIT /10
CHHEPTii, CTBOPEHHST 00pasy «IIOBHOTO CBITY» i3 IOCUTH CyMHIBHUMU TI€PCIIEKTHBAMMU
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MTOIAJTBIIIOTO PO3IMIMPEHHS CBOIX KOP/IOHIB. 3aBASKNA TEXHOJOTISAM 1 JIiJPKATATI3aITi],
1110 OXOIIUJIM YBECh CBIT, HA 3MiHY JIiHIHHOMY (KE€pPOBaHOMY i IIPOIrHO30BAHOMY ) PO3-
BUTKY IUBIJII3AIli] TPUAIIOB €KCIIOHEHITIAJIbHUI PO3BUTOK, TPAEKTOPIIO SKOTO, & TUM
GiJIbIlTe HACJIIKY JIJIsT JIIOJICTBA, BaXKKO criporHosysaru [15, ¢. 1-11].

Y KOHTEKCTI CKa3aHOTO 3'SIBJISIETHCST TEPCIIEKTUBA JIJIST IMIIJIEMEHTAITI] Y KPUMi-
HOJIOTIYHY JIOKTPUHY TIPUHIIUIIIB 1 TIOJIOXKEHDb Teopil caMoopraHisailii, CHHepTii pi3HUX
KOHIIEMI[ill, BUPOOJEHHS MiKIUCHUILIIHADHUX 3HAHb, a TAKOXK IOAAJBIIOrO YIIPO-
BA/UKEHHSI CHHEPTETUYHOTO METOJY Ti3HAHHS 3JIOYMHHOCTI, YTBEP/KEHHS CUCTEM-
HOTO TI/IXO/IY JI0 PO3YMIiHHSI 3JIOYMHHOCTI Ta PO3pOOJIEHHsT 3aC00iB Ta IHCTPYMEHTIB
IIPEeBEHTUBHOIO BIIMBY Ha il IPUYMHU Ta YMOBH. SIK Bi/IOMO, 32 /IOIIOMOTOIO CHHEP-
TETUYHOTO METOMY JOCTI/KYIOThCS MeXaHi3MHU 1 3aKOHOMIPHOCTI caMoopraHi3arliii
COTliaJIbBHUX CUCTEM, BHYTPIIIHI Mi’KeJIeMeHTHI 3B’SI3K1, B3AEMOIIOB SI3aHICTh CUCTEM
pisHOTO THILY, iX PyX Ta camopo3BuTok [16, c. 154—156].

3 Touku 30py (inmocodii, mapHi KaTeropii «xaoc» i «IMOPSJIOK> B3AEMOTIOB SI3aHi,
CHIBBIZIHOCATHCS SIK MIAJEKTUYHI TIPOTUIESKHOCTI, TIOCTIHHO TIePeXO/IsiTh O/IHA B iHIITY.
[Tpore y BIIOpsZAKOBAHUX SIBUIIL € IIPUYNHA, 1110 IX MOPOJKYE, BUZHAUAE [TOBTOPIOBA-
HICTB, TIOCJIIOBHICTD 1 MPOrHO30BaHICTh PO3BUTKY. ¥ KPUMIHOJIOTI TPUYUHU XaO0CY,
CIIOHTAaHHUX BUMHKIB, BUIIAJAKOBUX IIOAIN, 30iry oO6CTaBUH I1e i J0CI 3a/IMIIAI0ThCS
HEBCTAHOBJIEHUMU. XAOTUYHI COIiaIbHI MPOIeCH, BUTIAJKOBI B3AEMO/I1 JTIO/IEH, CITOH-
TaHHI PillleHHd i BUNHKU MaiikKe HEMOKJIMBO CIporHo3yBaTu. Cepesl KPUMiHOJIOTIB
HEMA€ €HOCTI y PO3YMiHHI KJIIOYOBOTO IMTAHHS IIOA0 TOTO, YUM OiJbIlle Kepy-
I0ThCSI JIION Y TIOBCSIKIEHHOMY JKHMTTi i BUOOPI OIITUMAJIbHOTO BapiaHTa ITOBEIiHKN:
3/I0POBUM TJIY37I0M, PalliOHAJBHICTIO, IPABOBUMH ITPUMTUCAMHU, BUMOTAaMU MOpaJIi,
COIaIbHUMY [[IHHOCTSIMHU, YU MUTTEBUMHU OasKaHHSIMU, €MOIIIsIMHU, TPUCTPACTSIMH,
soBHimHIMI obcTaBruHamu? Cyasgun 3 Teopii 0OMesKeHOiI parlioHaIbHOCTI, po3pobJie-
Hoi HOGeneBchbkuM jraypeatoMm . Caiimonom (G. Simonom), JIIOASM TpUTAaMaHHA
obOMeskeHa pallioHaIbHICTH TIPU BUOOPI BapiaHTa MOBEAIHKKM Y KOHKPETHIl cuTyaitii.
BisbiicTh pileHb JOBOAUTHCS TMPUAMATH B yMOBax Opaky 4yacy i HeImoBHOI iHdop-
Malilii Ipo 06CTaBUHU, B IKUX J0BEAEThC AiATh. TOXK JIOIM 3a[0BOJbHSAIOTHCS TUME
PILIEHHAMM 1 MOJEJISIMU TIOBEIIHKHM, 110 3arajioM 3a0e311e4yioTh IPURHATHUNA Pe3y.ib-
tat [17, ¢. 28—29]. IHmMMEU cIO0BaMM, y TIOTOIL MOBCIKACHHUX MOAIA 1 0OCTaBUH
JIFOJTU BKpail PiZIKO 0OMPAIOTh ONTUMAIbHAN BapiaHT MOBEIHKY (3IIICHIOIOTD parti-
oHasibHUI BUOIp). B yMoBax HeBU3HAYEHOCTI 1 TIOCTIIHOT 3MiHM 30BHIIITHIX 0OCTaBUH
pillleHHs TPUIMAIOTBCS Ha YyTTEBO-eMOIIIIHINT OCHOBI Ha KOPUCTH €PrOHOMIYHOTO
BapiaHTa MOBEIIHKH, 110 3a0€3MeYNTh MIBUIKUN PE3yJIbTar.

Y nepcrekTuBi NpUKJIaZHA KPUMIHOJIOTISI PO3BUBATUMETbHCSI NIJISIXOM YIIPO-
BA/KEHHST Pe3yJibTaTiB YeTBEPTOi ITPOMUCIOBOI PEBOJIOIII, 30KpeMa, TeXHOJIOTIN
aHayi3y Beqmkux jganux (Big Data and Analytics), momemtoBannst (Simulation),
rOPU3OHTAIBHOI Ta BepTHUKaJbHOI cuctemuol inTerpaiiii (Horizontal and Vertical
system Integration), mryunoro inresnexry (Piece Intellect), mryuynux HeiipoHHUX
mepex (Artificial neural networks). I1i Ta inmr TexHoJOTi 103BOJISIOTH B aBTOMa-
TUYHOMY peKUMi 30upaTH, iHTerpyBaru, 06po6aATH BearuesHi 00CSITH CTPYKTY-
POBAHUX 1 HECTPYKTYPOBAHUX AAaHUX TPO MPABOMipPHY, HEIIPABOMIPHY 1 3JIOYMHHY
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NOBE/IIHKY JI0/Iel, 3/1ificHIOBAaTH MO/IE/IIOBAHHS MTOBEIHKM Y TUIIOBUX CUTYaIlisIX.
Kpim Toro, nporpamte 3abe3nedeH st J03BOJISIE CTBOPIOBATH i MOCTIITHO OHOBJIFOBATH
GaraTonpodisbHy MOJEIb 3JIOUMHHOCTI, 3AiHCHIOBaTH KapTorpadyBaHH MiCIlb BUN-
HEHH$ 3JIOUMHIB, BU3HAYATH HOBITHI TEH/ICHITIT PO3BUTKY 3JIOYMHHOCTI, IIPOTHO3yBaTH
TPEH/ 11 PO3BUTKY Ha MaiibyTHE, 3a0e31euyBaTy MPaBOOXOPOHHI OPraHy sIKiCHUMM
AHAIITUYHUMHU MaTepiaTaMu. 3a3HAaYUMO, 1110 JI/IT OXOPOHU MPABOIOPSIIKY Ha PiBHI
TEPUTOPiAIbHUX TPOMAJ] Y3Ke 3apa3 3allpoBa/KYIOTbCSI TeXHOJIOTil [HTepHeTy peueit
(Internet of Things), a Takox iH(bOpMariiitHo-aHATITHYHUT KOMILTEKC «De3neune
Mmicto» (Smart City).

[IpopuB y po3BUTKY NPUKIATHOT KPUMIHOJIOTIT 3/[INCHATD ITYYHUN 1HTEJIEKT,
6ioTexHoJI0rl i HaHOTeXHoJIoTi1. BukopucTanHs iHHOBaIIiTHIX Po3poboK 3abe3Iie-
YUTHh TPUUHATTS MIBUJIKUX i TPABUJIbHUX YIIPABIIHCHKUX PillleHb, 103BOJIUTH (HOp-
MyBaTH TPOMAJICbKY JYMKY, BIIJIMBATU Ha IOIJISIIM Ta HACTPOI BEJIMKOI KiJTbKOCTI
JITO/iel, KOperyBaTh HETaTUBHI €JIEMEHTH CYCIIJIbHOI CBiZIOMOCTI, MBUAKO JOHOCUTH
JI0 ITUPOKOTO 3arajry TMOJOKeHHSI YMHHOTO 3aKOHO/ABCTBA I KOHTPOJIIOBATH HOTO
JOTPUMaHHS. 3-1TOMIK iHIITOTO, (M POBI TEXHOJIOTIT Aal0Th MOKIUBICTD st TIOOY-
JIOBU CUCTEMU TOTAJILHOTO KOHTPOJIO 1 MeXaHi3My YIPaBJIiHHSA MOBEIIHKOIO JIo/ieil
y cycmibersi. HeBoB3i 3aco6aMul IITYYHOTO 1HTEIEKTY, @ TAKOK T€HHOI 1HKeHepii
MOsKHa Oyjie iarHOCTYBaTH MICUXIYHI PO3JI/IH, CXUIBHICTD 0 HEIIPABOMIPHOI 1 3J10-
YUHHOI TOBEIHKY, KaacubiKyBaTn JIOiell Ha TPYIH 3a CTyHeHeM OJaroHaiitHoCTi,
KoperyBat# ncuxodizionoriydi Baju JOAUHN, & TAKOK HETAaTUBHI PUCH XapaKkTepy,
1[0 BITMBAIOTH HAa BUOIP TIPOTUIIPABHUX (HOPM 3a/I0BOJIEHHST MTOBCSAKIEHHUX TTOTPEO
Ta iHTepeciB.

Bucnosxu. Ha mijcraBi BUKIAJEHOTO BBaXKalo, 10 y MailOyTHOMY 3HAYEHHS
KPUMIHOJIOTT y BUpIilIeHHI MpobJieM JTocTBa Oyae 3pocTaTi, a cdepa 3acTOCyBaHHS
Pe3yJIbTaTiB KPUMIHOJOTIYHIX JIOCTI/PKEHD po3IupoBaTiMeThest. Ha 6a3i kpumiHo-
Jiorii BiIOyBaTUMEThCSI CUHTE3 TAJTy3€BUX 3HAHD PO 3JI0YMHHICTH, (DOPMU i METOIN
60poThOH 3 Hewo. Po3pobsiTUMYThCsl HOBI 3aCO0M Ta iIHCTPYMEHTH TIPEBEHTHBHOTO
BILIMBY Ha 3JIOYMHHICTh, @ TAKOK 3aCO0M 3aXMCTY JIOJeil i MaiiHa BiJ 3JIOYMHHUX
1OCSITaHb.
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Current and future criminology

The article is devoted to the research of the current state of criminological science and to determine
the prospects for its development in the future. The achievements of the national criminology are reviewed,
the integration of knowledge about crime and combating it is emphasized, and the coherence and synergy
of scientific concepts, the introduction of a systematic method of knowledge of crime and the development
of measures of preventive influence on its causes and conditions are substantiated.

Criminology examines crime, its causes, criminals and victims of crime, prevention measures.
Crime is a kind of objectively dangerous behavior that poses a threat to the individual, the state,
business and society. Nowadays, the newest types of objectively dangerous behavior are most often
encountered in cyberspace, in the sphere of electronic money circulation, use of artificial intelligence,
provision of services, use of natural and labor resources. As an open social system, crime interacts
externally with similar phenomena and processes, constantly changing under their influence and
spreading in space and time. In addition, being an integral part of social life, crime has the property
of self-reproduction and development, linked to the development of society, of changing the living
conditions of people.

It is concluded that the guidelines for the further development of criminology will be the international
goals of global human development set out in the Millennium Declaration UN 2015 year and The Agenda
of Sustainable Development by 2030 year.

It is considered, key problems for criminological research by 2030 will be survival of people in
the fierce struggle for access to economic and natural resources; counteracting various forms and
manifestations of violence and other violations of fundamental human rights and freedoms; ensuring
personal and collective security in the system of social interaction; environmental protection; the use of
information technology for criminal purposes; counteracting transnational crime and terrorism; drug crime
and arms trafficking, etc. In addition, the scientific potential of criminological institutions will be directed
to the development of tools and tools to reduce the impact on crime and the social life of such negative
social phenomena as poverty, social injustice and inequality, abuse of power, abuse of power by both the
authorities and the general population.
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There is no doubt that, now and in the future, the development of crime will depend on social
being, collective thinking and people behavior. In the workings of philosophers, political scientists and
sociologists, the state of modern society is characterized by insane dynamism and instability, an increase
in entropy, an increase in actual and potential risks, which is difficult to recognize and predict. This means
that the existing concepts of explanation for the causes of crime will soon prove to be inoperative, as they
were created in the last century on the basis of materialistic dialectics, linear thinking, contemporary ideas
about the world of people, a hierarchy of values, rules and norms of people behavior in a stable society.

In the long term, applied criminology will evolve by implementing the results of the fourth industrial
revolution, in particular Big Data and Analytics, Simulation, Horizontal and Vertical system Integration,
Piece Intellect, artificial neural networks.

A breakthrough in the development of applied criminology will be made by artificial intelligence,
biotechnology and nanotechnology. The use of innovative developments will ensure quick and correct
management decisions, will form public opinion, influence the views and moods of a large number of
people, correct the negative elements of public consciousness, quickly communicate to the general public the
provisions of the current legislation and monitor its compliance. Among other things, digital technologies
make it possible to build a system of total control and a mechanism for managing people’s behavior
in society. Soon by means of artificial intelligence, as well as genetic engineering, it will be possible to
diagnose mental disorders, a tendency to misbehavior and criminal behavior, to classify people by degree
of trustworthiness, to correct human psychophysiological defects, as well as to negative character traits
that influence the choice of wrongdoing. and interests.

Conclusions. On the basis of the above, I believe that in the future the value of criminology in solving
human problems will increase, and the scope of the results of criminological research — will expand. On
the basis of criminology will be a synthesis of industry knowledge about crime, forms and methods of
combating it. New tools and instruments will be elaborated to prevent crime, as well as to protect people
and property from criminal assault.

Keywords: criminology; crime; scientific paradigm; synergy; systematic approach; information
technology; crime fighting.
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ECONOMIC IMPACT OF ORGANISED CRIME
TO STATE SECURITY

Organised crime is changing and becoming increasingly diverse in its methods, group structures
and impact on society. This article aims to research, on the one hand, the impact of organized crime
on state’s economy, on the other hand — to analyse the possible legal and economic measures tackling
and preventing organized crime activities. The article contains results of the analysis of international,
regional and national legal acts and the secondary analysis of statistical data of European Union agencies
and international organizations. The author used a variety of methods: from selection and analysis of
primary and secondary sources to descriptive, comparative and synthesis methods. Such analysis required
multitudinous, broad and diverse base of empirical data, which were collected from the international,
regional, national organizations and agencies, as well as scientific, operational and theoretical reports
related to the issue of organised crime and impact of this phenomenon to the state and the society.
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ExkoHOMiYHMIi BIUIMB OPraHi30BaHOi 3JI0UMHHOCTI HA I€PKaBHY Oe3neKy

Opezanisosana 3n0uunHICMb 3MIHIOEMbCS 1 CMAE 6ce OLIbUL PISHOMAHIMHOIO 34 C60IMU Memodamu,
ZPYNOBUMU CIPYKMYPAMU MA 6NAUBOM HA CYycnitbemeo. Memoro nybrixayii € ananis, 3 00H020 60Ky,
BNIUGY OP2AHI308ANHOT 3IOUUHHOCTE HA EKOHOMIKY O0epicasu, 3 THWO020 — MONUCIUBUX NPABOBUX Ul eKO-
HoMIuHUX 3ax00i6 w000 il nodoranns ma 3anobizanis opzanizosaniii saouunnil disavnocmi. Cmamms
MiCmums pesyivmamu 6UBUEHHs MINCHAPOOHUX, PEZIOHAILHUX MA HAUIOHAIOHUX NPABOSUX AKMIE ma
BMOPUHIHO20 AHANIZY cmamucmuunux oanux opzanis €sponeticvkozo Co03y ma MidHAPOOHUX Opeanisa-
yiil. Aemop suKopucmosyeas pisnomanimui memoou: 6i0 6i060py ma anaNizy NEePEUHHUX MA MOPUHHUX
Oaceper 00 ONUCOBUX, NOPiHAILHUX ma Memodie cunmesy. Taxuil ananis Oyao 30iticneno na b6azamo-
HAYIONANOHITL PISHOMAHIMHITL 6a31 eMMIPUUHUX OAHUX, SKI MICMUIUCS Y MINCHAPOOHUX, DeZIOHALLHUX,
HAYIOHAIOHUX OP2ZAHI3AUIAX MA GI0OMCMBAX, A MAKONC PE3YIbMAMAX HAYKOBUX, ONEPATNUSHUX A Meo-
pemuunux 0onogioetl, no6’3anux 3 nPoOIEMON0 OPLAHIZ08AHOT 3NOUUHHOCTE MA BNAUBOM Ub0O20 AGUULA HA
depaicasy ma cycniivcmeo.
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KiiouoBi c1oBa: 11paBoBe pery/ioBaHHs; eKOHOMIYHA (e3IeKa; OpraHizoBaHa 3JI0YUHHICTD; Aep-
sKkaBHa Gesrexa.

Introduction

Organized crime (OC) is more than an independent criminal phenomenon.
Theoretically, studies show the interdependent correlation between the political,
socio-economic, criminal justice and legal domains [2]. The concept of economic
security is characterized by its complexity to distinguish accurately and the economic
level of the state from the other levels of security — individual, regional and global.
Organized crime is changing and becoming increasingly diverse in its methods, group
structures and impact on society. It not only menaces peace and human security,
but it also undermines economic, social, cultural, political and civil development of
societies around the world and violates human rights [20]. OC poses one of the most
serious threats to security, stability, democracy and the fundamental civil rights, i.e.
values on which the European Union is based. It causes both direct and indirect
damage to the state and public security, to human health and welfare, economics,
business order and state finances. According to the United Nations, organized crime
is among the biggest global challenges to the future of the whole world.

The threat of organized crime is especially notable in the European Union. As
the newest research show, 70 per cent of organized crime groups operating on an
international level were found to be active in more than three countries. [13]. These
groups are taking advantage of the free movement of money, goods, personnel and
services across the EU. As a result of the increased sophistication of many organised
criminal groups, they can utilise legal gaps and differences between the Member
States, exploiting the different regulation in the various systems. Also, it requires
states to cooperate in more and more levels seeking to tackle organized crime.

In 2013, Europol reported the presence of at least 3,600 internationally operating
organised crime groups (hereinafter — organized crime groups or OCGs) in the EU
[14]. As revealed in the SOCTA 2017, there are approximately 5,000 international
OCGs currently under investigation in the EU identified. This increase is an
indication of shifts in criminal markets and the emergence of smaller groups and
individual criminal entrepreneurs in specific criminal activities. These developments
also highlight the complex dynamics that shape the serious and organised crime
landscape in the EU [13].

Organized crime demonstrates the skills needed to adapt to rapid political and
economic change, digitalisation processes. Criminal organizations have increased
their scope of actions, enabling a continuous cycle between illegal activities and
the reinvestment of capital in the legal economy. Proceeds from illegal activities
are reinvested in various types of property and the legal economy, thus criminal
organizations can launder the proceeds of crime, differentiate their activities, and
discover new sources of financing illegal activities. The negative consequences of
this process for society are indeed underestimated: the development of a legitimate
economy is distorted, and public resources are misused. Besides, this process is
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accompanied by sophisticated money-laundering mechanisms, which make it difficult
to distinguish between legal and illegal economy [48].

It is hard to measure the economic impact of organised crime on a particular state
because it is very hard to collect data on their economic activities. Some economic
costs (such as environmental damage due to illegal logging, hazardous waste dumping)
are not yet included in the big picture of organized crime’s impacts [13].

The article aims to research, on the one hand, the impact of organized crime
on state’s economy, on the other hand — to analyse the possible legal and economic
measures tackling and preventing organized crime activities. Even though some
scholars state that modern economics “it is economics for itself, in which the economic
principles serve its interests” |36, pp. 35—54], from the legal point of view (which
is also confirmed by numerous economic studies (for example, [42]), as well as
an economic reality, there is an interactive link between economics and legal
regulation — one has an impact on another, and vice versa.

1. Literature review and state of art

Seeking to achieve the aim of this paper, two main concepts must be determined:
the concept of economic security of a particular state, and the concept of organised
crime. Basing on methodology what we consider as those two concepts, the findings
and interpretation of data gathered may differ.

As classical work of Barry Buzan determines the economy as an influencing
factor of policies of the state: «national security cannot be dissociated from the
character of the international system, in either its political or its economic dimensions»
[3, p. 150]. Links between national security and economic strategies have been
analysed by De Souza [10], and the economic security is being acknowledged as a
link between national security and social security [33]. Illarionov discussed factors
determining the economic security and pointed out that “a country’s economic
security is understood to mean the combination of economic, political, and legal
conditions that provide for the steady production of the maximum quantity of economic
resources per capita by the most efficient means in the long run” [22, p. 80]. Luciani
debates the difference between a narrow and territorial definition of security, and
a broader definition of security encompassing economic interests [19; 28; 31; 44].
In general, it could be concluded that through the development of theoretical
concepts towards economic security, bearing in mind the challenges and changing
environment of the XXIst century, the tendency of the addition of economic goals
to national security objectives could be observed. Recently national as well as
international security concept is supplemented with such issues as human rights,
economics, the environment, climate change, organised crime, or social injustice,
in addition to the traditional concern with security from external military threats.
Some scholars proposed such external and internal risk factors of economic security:
economic pressure, blockade and other hostile economic external challenges; capital
investments for political purposes, the vulnerability of energy system; destabilization
of the national currency; economic criminalization; the uncontrolled extent of
economic crimes [41].
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It should be noted, that most authors consider only economic crimes and the
dark market as a threat to economic security, however, organised crime has not only
direct impact on economics, consequently, on the security of the states, but also
indirect influence. Organised crime causes both direct and indirect damage to the
state and public security, to human health and welfare, economics, business order
and state finances. Unlimited by geographical boundaries (according to the latest
data, criminals of more than 180 nationalities were involved in serious and organised
crime in the EU), OC uses innovative communication technologies in establishing
new partnerships to commit highly profitable crimes. European Union citizens fall
victims to serious and organised crime both directly and indirectly.

Many researchers exploring the issue of organised crime observe the aspect
of business underlying this phenomenon. Hence we may often come across such
descriptions of organised crime as “criminal syndicate”, “criminal industry” and
similar. P. M. Roth assumes that organised crime is a specific enterprise which uses
unlawful economic mechanisms to clean up the market from competitors and which
primarily strives for economic objectives rather than power [39, p. 5]. Therefore,
the principal area of organised crime is economics since it is enrichment that is the
aim of setting up organised crime structures. Organised crime within the economic
system surely not only accounts for shadow economy but the entire economy:.

Since the year 2000, the United Nations Convention against Transnational
Organized Crime has provided an internationally shared definition of an organised
criminal group as “a group of three or more persons existing over a period of time acting
in concert with the aim of committing crimes for financial or material benefit”. This
definition was also adopted in the EU’s Council Framework Decision 2008/841/
JHA of 24 October 2008 on the fight against organised crime and continues to reflect
law enforcement authorities’ conceptualisation of organised crime across the world.
However, this definition does not adequately describe the complex and flexible
nature of modern organised crime networks [13].

Organised crime is a social phenomenon of a new quality level with the
underlying key origins — illegal shadow economy or business which causes
considerable damage to a state and society. It is this activity (business) that
organised crime is associated with through causal, functional and correlation links
[9, p. 170]. Following the definition, the characteristics of the phenomenon could
be distinguished as follows: continuous criminal activities, a threat to economic and
social security of the society, pursuit of material gain and corruption.

2. Methodology

OC for understandable reasons is largely unreported and this means that there
is little reliable empirical data available. However, it was necessary to make a
number of assumptions in order to understand the OC as an economic threat and
to evaluate its impact on the state’s security. The article contains results of the
analysis of international, regional and national legal acts and the secondary analysis
of statistical data of European Union agencies and international organizations. It
should be stated the interdisciplinary character of this paper, which corresponds to
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recent wide development of interdisciplinary research methods basically in the field
of social sciences (law, economics, sociology, etc.), therefore it is aimed to carry out
some «interdisciplinary synthesis» through conclusions of this paper. To achieve the
above-mentioned goals, the author will use a variety of methods: from selection and
analysis of primary and secondary sources to descriptive, comparative and synthesis
methods. Such analysis requires multitudinous, broad and diverse base of empirical
data, which could not be collected by authors. Accordingly, the author will use the
data and economic indicators of the World Bank publications, NewCronos database
of Eurostat, Organization for Security and Co-operation in Europe (OSCE), other
international and regional organizations and agencies, also national institutions, such
as Statistic Department of Lithuania, as well as scientific, operational and theoretical
reports related to the issue of organised crime and impact of this phenomenon to
the state and the society.

The most dangerous for European security fields of organised crime is
determined by the Council of the EU in 2010 [5]. In 2017 the new priorities
were established, in 2018—2021 priority fields are [6; 7]: cybercrime in particular
attacks against information systems, child sexual exploitation, and non-cash
payment fraud; production, trafficking and distribution of cannabis, cocaine,
heroin, new psychoactive substances and synthetic drugs; facilitation of illegal
immigration by providing facilitation services to irregular migrants along the
main migratory routes crossing the external border of the EU and within the
EU, particularly focussing on those whose methods endanger people’s lives, those
offering their services online and making use of document fraud as part of their
business model; organised property crime committed by highly mobile organised
crime groups carrying out organised thefts and burglaries across the EU; trafficking
in human beings in the EU for all forms of exploitation, including sexual and
labour exploitation as well as all forms of child trafficking; illicit trafficking,
distribution and use of firearms; environmental crime, more particularly wildlife
and illicit waste trafficking; criminal finances and money laundering and facilitate
asset recovery; document fraud in the EU, in particular, organised crime groups
involved in the production and provision of fraudulent and false documents to
other criminals.

Those activities could be analysed from different perspectives: as an issue
of human rights, legal, sociological, psychological, economic approaches are also
valuable for a better understanding and prevention. The author of the paper took
methodological decision to analyse those organised crime activities that affect public
and state security the most (rather than are more orientated towards affecting
individual persons), those are cybercrime; production, trafficking and distribution
of illicit drugs; facilitation of illegal immigration; trafficking in human beings; illicit
trafficking, distribution and use of firearms; money laundering. Therefore, for this
research, we will analyse economic data of the activities of different organised crime
fields, to understand the global impact on economics and possibly to foresee the
future trends. There are two main indicators of the economic impact of organised
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crime — the costs related to OC activities, and the benefit generated by OC activities.
The authors of Home Office of the United Kingdom report [21] determined, that
economic and social cost, or “harm”, includes: 1) costs in anticipation of crime
include defensive expenditure and precautionary behaviour and are considered to
be a cost of crime since they are based on the risk of becoming a victim; 2) costs as
a consequence of crime include the value of property stolen or damaged, time costs
of replacing property, documents and so on, the emotional and physical impact and
reduced quality of life for victims, and reduced effectiveness at work for people
affected by crime. In cases where the crime involves violence to the victim, it also
includes health costs; 3) costs in response to crime are numerous and relate generally
to the criminal justice system. This includes costs related to law enforcement and
judicial system, legal aid and non-legally-aided defence costs, and costs to the prison
and probation services.

It should be taken into consideration, that the best efforts were made to base
findings on recorded data from institutional sources, however, all figures and
indication of particular numbers should be accepted with caution and considered
to be indicative only.

3. Findings

Based on the data of the United Nations, the turnover of criminal activities
constituted 2 trillion euros in 2009 [49]. As K. Kuchalskis indicates, the drug
business alone generates about 24 billion euros per year in the European Union; for
comparison, Lithuania’s gross domestic product (GDP) was about 36 billion euros
in 2016. In the European Union, Europol estimates that the average criminal group
of 6-10 members annually reaches a profit of around 1.5 million euros. Illegal profit
varies depending on the nature of criminal acts, however, criminal groups engaged
in certain types of fraud can generate billions in revenue [27].

Latest data show that OC takes in over $3 trillion per year, which is twice all
military annual budgets combined. The value of black-market trade in 50 categories
from 91 countries at $1.81 trillion, not including extortion, racketeering, corruption,
and money laundering (due to their overlapping nature). Among their total estimates
for those countries are $339 billion for illegal drugs; $200 billion for counterfeit
drugs; $186 billion for prostitution; and $334 billion for counterfeit products.
Cybercrimes are not included, but it is estimated that businesses may lose $2 trillion
due to cybercrime in 2019 [46].

It is worthwhile to shortly overview the situation of Lithuania as an example of
one EU country that faces the direct and indirect impact of organised crime for its
economics, social welfare and security. Since 2008 Lithuania’s economy has become
one of the fastest-growing economies in the EU. From 2013 it rose to eight positions
in the World Bank’s Doing Business rating smooth in the business start-up category
and ranked 11th worldwide [52]. GDP per capita in Lithuania is about 12,428 euros,
which is about 75 % of the European Union average [45]. The level of the shadow
economy in Lithuania is still high and may reach up to 27 %. GDP [23]. According
to the results of different studies, the size of the shadow economy in Lithuania in
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2014 m. accounted for 25 to 27 per cent (according to the research of the Lithuanian
Free Market Institute — 25 per cent GDP [30], and according to F. Schneider (cited
by Zukauskas, [53, p. 7]) — 27 %. GDP).

Further, each type of organised crime activity has a different economic impact
and the threat to economic security, consequently state security in general, therefore
we will analyse those activities through economic figures separately.

3.1. Cybercrime

Society as never is being digitized and criminals are using technological
innovation adapting those skills to new crime business models. Every year in the
world because of cyber-attacks lose $400 billion. Other studies show, that the loss is
increasing, in 2018 cybercrime costs businesses close to $600 billion [37], or 0.8 per
cent of global GDP, which is up from a 2014 study that put global losses at about
$445 billion.

Cybercrime is a low-risk crime that provides high payoffs. The reasons for this
growth are as follows: quick adoption of new technologies by cybercriminals; the
increased number of new users online (these tend to be from low-income countries
with weak cybersecurity); the increased ease of committing cybercrime, with the
growth of Cybercrime-as-a-Service; expanding number of cybercrime “centres”
that now include Brazil, India, North Korea, and Vietnam); a growing financial
sophistication among top-tier cybercriminals that, among other things, makes
monetization easier [29].

Table 1. The economic impact of cybercrime

Region Region GDP | Cybercrime cost | Cybercrime Loss

(According to World Bank) | (USD, trillions) | (USD, billions) (% GDP)
North America 20.2 140 to 175 0,69 to 0,87 %
Europe and Central Asia 20.3 160 to 180 0,79 to 0,89 %
East Asia & the Pacific 22.5 120 to 200 0,53 to 0,89 %
South Asia 2.9 7 to 15 0,25 to 0,52 %
Latin America & the 5.3 15 to 30 0,28 to 0,57 %
Caribbean

Sub-Saharan Africa 1.5 1to3 0,07 to 0,20 %
MENA 3.1 2to5 0,06 to 0,16 %
World $75.8 $445 to 608 0,59 to 0,80 %

Source: CS1S, 2014 [4].

It should be noted that according to worldwide cybercrime statistics Lithuania
is among 5 countries generating most online fraud (together with Egypt, Ukraine,
Indonesia, Yugoslavia) [26, p. 36].
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3.2. Production, trafficking and distribution of illegal drugs

Drug trafficking interferes with legal economic activity in many different
ways, and for the present-day especially for the European Union, this is the biggest
threat to security: illicit drug trafficking remains the biggest criminal area — 45 %
of criminal groups in the EU are involved in drug production and distribution.
Each year Europeans spend at least EUR 24 billion on illicit drugs. The cannabis
market is the largest, making up about 38 % of the total, followed by heroin (28 %)
and cocaine (24 %). These estimates are based on limited data, with many gaps.
Information about the economics of other aspects of the drug market is even more
scanty [13]. The hidden nature of the illicit drugs business makes it difficult to
estimate the amount of money it generates, but the United Nations Office on Drugs
and Crime (UNODC) has estimated that illegal drugs account for about 20 %
(17-25 %) of global crime proceeds and are equivalent to about 0.6—0.9 % of global
gross domestic product (GDP) [49]. Criminals are investing in new technologies
to make the same cost would result in higher drug yields and thus profits. Europol
recorded the rise of organised crime groups in Lithuania in heroin and synthetic
drug circulation. Lithuania is considered a transit country for the trafficking of illicit
substances between Western Europe, Eastern Europe and the Nordic countries,
mainly by land [11]. Based on the example of Lithuania another aspect of the
economic impact of criminal activities could also be mentioned. As Lithuanian data
shows, the economic effect is also in public expenditures tackling any type of crime.
As concerns illicit drugs, The National Programme for the Control and Prevention
of Use of Drugs, Tobacco and Alcohol 2018-28 was adopted in 2018. In 2017, the
labelled expenditure announced in the Action Plan on Drugs, Tobacco and Alcohol
was EUR 7.8 million (0.02 % of the gross national product (GDP)). More than half
of this expenditure was intended for supply reduction (61.7 % of the total); 26.8 %
was budgeted for demand reduction and 11.1 % for policy coordination [15].

3.3. Facilitation of illegal immigration

There is an unexpressed demand on migration (especially immigration) as an
economic and social phenomenon to have some positive impact on the economy
of the target country. It’s nevertheless true, that from a political point of view the
migration trends are usually being associated with the economic, social, security
challenges in target countries. Illegal migration usually faces security, regulatory,
human rights protection issues, as well as economic, financial and social challenges
to destination States [38]. In case migration is legal, it could have a huge positive
impact on accepting the state’s economy. On the other hand, illegal migration causes
substantial negative outcomes. As Europol indicates, more than 90 % of the migrants
travelling to the EU used facilitation services. In most cases, these services were
offered and provided by criminal groups [8]. Facilitated illegal immigration covers
the production and procurement of falsified travel documents or permits obtained
under false pretences, the provision of clandestine transportation or other assistance
to obtain illegal entry or stay, often connected to several other criminal activities. It
is difficult to separate facilitation of illegal migration from other criminal activities —
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human trafficking, migrant smuggling, document fraud. Some criminal groups view
migrants as simply one of many commodities to be smuggled, alongside drugs and
firearms. Since the smuggling of migrants is a highly profitable illicit activity with
a relatively low risk of detection, it is attractive to criminals [50]. It is obvious,
that criminal groups gain a huge profit from all illegal activities related to illegal
migration. In 2015, criminal networks involved in migrant smuggling are estimated
to have had a turnover of between EUR 3-6 billion. These earnings strengthen
criminal networks and have a significant negative long-term impact on Europe’s
economy [16].

3.4. Trafficking in human beings

Trafficking in human beings is often linked with other forms of OC such as
document fraud, drug trafficking, cybercrime, child pornography, migrant smuggling,
benefit fraud. Among other forms of OC trafficking in human beings has been
identified as a priority crime threat area in the EU Policy on Organised and Serious
International Crime 2014-2017 and the EU Serious and Organised Crime Threat
Assessment 2017. Human trafficking earns profits of roughly $150 billion a year for
traffickers, according to the ILO report from 2014 [24; 25]. The successful human
trafficker’s business is dynamic, adapting as populations become vulnerable and
as areas of demand shift. The revenue from human trafficking is large, an annual
estimated average of US$ 13,000 per trafficked victim [47, p. 10].

Table 2. Human trafficking profits (in 2014)

Human trafficking profits in total - $150
billion

m $99 billion commercial sexual
exploitation

m $34 billioninconstruction,
manufacturing, mining and utilities

$9 billion in agriculture, including
forestry and fishing

m $8 billion saved by private households
employing forced labour

Source: author.
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According to other data, annual profits from all forms of trafficking in human
beings are estimated at EUR 29.4 billion globally. Following the money throughout
the trafficking chain is crucial to turning trafficking in human beings into a “high-risk,
low-return” crime. This can be done by intensifying investigations and prosecutions
and facilitating proactive financial and intelligence-led investigations, asset recovery,
freezing and confiscation of profits [12].

It should be noted, that while only 19 % of victims are trafficked for sex, sexual
exploitation earns 66 % of the global profits of human trafficking. The average annual
profits generated by each woman in forced sexual servitude ($100,000) is estimated
to be six times more than the average profits generated by each trafficking victim
worldwide ($21,800), according to the Organization for Security and Cooperation
in Europe [35].

OSCE studies show that sexual exploitation can yield a return on investment
ranging from 100 % to 1,000 %, while an enslaved labourer can produce more than
50 % profit even in less profitable markets (e.g., agricultural labour in India). A few
specific examples could be mention, for example, in the Netherlands, investigators
were able to calculate the profit generated by two sex traffickers from several victims.
One trafficker earned $18,148 per month from four victims (for a total of $127,036)
while the second trafficker earned $295,786 in the 14 months that three women were
sexually exploited according to the OSCE [35]. While sexual exploitation generates
profits, forced labour saves costs. In one case, Chinese kitchen workers were paid
$808 for a 78-hour workweek in Germany. According to German law, a cook was
entitled to earn $2,558 for a 39-hour workweek according to the OSCE [35].

3.5. Illicit trafficking, distribution and use of firearms

Scientists very precisely observed that “like drug trafficking is a catalyst criminal
activity worldwide due to the high level of profits it produces, firearms’ trafficking
is a pivotal criminal activity worldwide due to the high demand in several criminal
hotspots” [40, p. 10]. The illicit manufacturing, acquisition and trafficking of firearms
also function as a market commonly known as the “illicit global market”. Whereas
older forms of firearms trafficking were to a large extent dominated by geo-political
considerations, researchers have argued in the recent past that economic profit has
increasingly become the chief supplier motivation [32]. The trafficking of firearms
is different from most other forms of organized crime activity in that it is a durable,
rather than a consumable, good. It is difficult to assess the scale of illicit firearms
trafficking because of its nature. When evaluating the number of illegal firearms
used and possible profit that organised crime groups gain from this activity, some
indicators are taken into consideration: a broad indicator based on the number
of unregistered firearms, and a narrower measure based on firearms seizures; the
number of firearms-related homicides; illegal firearms used during violent incidents;
the extent to which illicit firearms trafficking supports activities such as human
trafficking and drugs smuggling. According to the UNODC, the illegal firearms
trade generates between €125 million to €236 million per year globally, which
represents between 10 to 20 % of the total trade in legal firearms [49]. The surveys
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estimate that there are some 875 million small arms and light weapons in circulation
worldwide. Between 530,000 and 580,000 are produced annually, either under licence
or as unlicensed copies, by an estimated 1,249 companies in more than 90 countries.
Experts state that the international small arms trade is worth an estimated US$8.5
billion with a further US$2 billion spent on illicit weapons. The largest exporters of
licit weapons are Russia, the United States, China, Brazil, Italy, Germany, France,
Belgium and the United Kingdom [43]. Another estimate of the value of the illicit
firearms trade is provided by Geopolitical Monitor [18] estimates the illicit market
to be worth around US$ 1 billion.

3.6. Money laundering

It was estimated that in 2009 from crime generated 3.6 % of global GDP and
2.7 % (or $1.6 trillion) is involved in money laundering. Such calculations also
coincided with the International Monetary Fund calculations according to which
money laundering income in the world could account for 2—5 % of the value of
world GDP [17]. However, it is difficult to determine the precise economic impact
of illegal activities, as the income of organised crime activities is being reinvested and
legalised further performing multiple actions. Also, it should be noted, that money
laundering itself is a serious crime, and most often it comes as a consequence of other
activities of organised crime groups. A simple example of a combination of a few
criminal activities could be presented: for example, a person received 200 thousand
euros in illicit drug trafficking, which were put into the bank account of the tax
haven country to open an online gambling account. After short gambling remaining
unlost money are transferred to a real bank account as a «win» money while avoiding
taxation, which is not applied for winnings in some countries [34]. Also, it should
be noted, that recently money laundering became a relevant part of organised crime
activities. Most often countries or sectors with weak anti-money laundering options
are selected to commit the crime. A booming economy with fast-developing financial
centres and weak oversight by competent authorities are actively used perpetrating
money laundering by criminals. Speaking about economic security, the reports
and statistical data of money laundering criminal activities are the most precise
and can be at least indicated by some particular figures. Money laundering allows
criminal groups to invest in proceeds from illegal activities into the legal or illegal
economy. It is said that money laundering is the lifeblood of organized crime and
money laundering allows the illicit ventures of the criminal organized groups and
individuals to continue [1, p. 445].

Speaking generally, it is obvious that organised crime is a big business that
generates huge turnover and gains substantial profit. While it is recognised that
international crime acts globally, the impact is mostly felt locally, therefore everybody
is under influence. The effect of organised crime is not only on tax exemption nature
of is activities but it also affects the structure of public spendings in each country —
more must be spent to law enforcement and security assurance, not to mention an
increased level of criminality and insecurity of the society. It threatens peace and
human security, leads to human rights being violated and undermines the economic,
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social, cultural, political and civil development of societies around the world [51].
Those are additional latent costs of organised crime, that raises this phenomenon to
a higher level than the only economical threat to society and state.

Conclusion. It is obvious that organised crime is evolving as all factors that
influence society, also have an impact on development and changes of organised
crime. This phenomenon becomes more and more complex, flexible, adaptive,
multidimensional, it adopts new forms and ways of acting. Bearing in mind the profit
that organised crime generates from its illegal activities, also the direct and indirect
impact on worlds economics, it is clear that organised crime affects much more
than only economics of the states, it also has interconnections with other global,
regional and national threats (which might vary from country to country depending
on different factors). During past decades the scope of organised crime activities
increased dramatically, with a huge impact on modern technologies. It must be
mentioned, that until the 21% century there was almost no scientific research in the
field. Only past decades it became clear that tackling organized crime is important
to use the newest research possibilities, involving all possible innovative means of
response to that unprecedented threat. It is difficult to evaluate economic factors of
organised crime, as they constitute a complex system of different indicators, therefore
research in this field is essential, as only understanding the scale and impact of
organized crime to society, political stability, human rights may raise the policy and
decisions taken to another dimension.
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BpemeHHbIit I0CTYN K BellaM M J0KyMEHTaM: Npo0JeMHbIe BONPOCHI MPABONPUMEHUTEIHHOM
NPaKTHKA

Hcenedyromes 6onpocvl yuacmus nomepnesuiezo 6 npouecce NOAYUeHUs 6PeMEeHn0z0 docmyna K
sewam u doxymenmam. Ha ocrnosanuu nposedeniozo o6obwenus cyoebnoi npaxmuku coeian 6vi600 00
omcymemeuu eOunHcmea 6 nooxo0ax K npedoCmaGieHuio NOMePnesuemy PaA3PeuLens Ha 6PeMeHHbLL
docmyn x eewam u dokymenmam. Apzymenmupyemcs, ¥mo noOHIMoie 6 CIMAmve nPoOIEMHUbLE GONPOCHL
MeOPeMUUecKoz0 u NPaKMuUUecKozo0 Xapakmepa npedocmasienius NOmepnesuemy Paspeuetus na 6pe-
MeHHbIL 00CMYN K 6euyam u OOKYyMenmam mpebyiom 3axoH00amensHoz0 PeuLetus.

KaoueBbie cioBa: moTepreBINmil; BpeMEHHBII TOCTYIT K BElaM M IOKyMEHTaM; TTPaBOIPUMEHH-
TeJIbHAST PAKTUKA; OTPEJIEIEHNE CIEJACTBEHHOTO CY/IbH; MEPBI 00ECIIEUeHHSl.

Iocmanoexa npooaemu. OnHuM i3 eJIeMEHTIB CUCTEMU TapaHTiil peasizarii
3aB/laHb KPUMIHAJHLHOTO MPOBAKEHHST € CHCTEMA 3aXO/IiB 3a0e3MedeHHsT KPUMi-
HAJIBHOTO MPOBA/KEHHS, aHAJII3 eJIEeMEHTIB SKO1 I03BOJISIE BUAITUTH Pi3HY IiIJIbOBY
CIpAMOBaHicTh UX 3ax0/1iB [1, ¢. 293]. TumuacoBuii 1OCTYII 10 peveii i JOKYMEHTIB
€ OJIHI€I0 31 CKJIQ/I0BUX IIi€] CUCTEMU.

Ananiz ocmannix docaidxcens i nyoaikayiu. IIuTanHs 3aCTOCYBaHHS THM-
4acoBOTO JIOCTYITY /10 peuell i JoKyMeHTiB BuB4Yasu 30kpema C. B. AnapyceHko
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(S. V. Andrusenko), A. TI. Bymenko (A. P. Bushchenko), I. B. Tiosiok (1. V. Hloviuk),
IO. M. Tpomesuit (Yu. M. Hroshevyi), M. A. IToroperkuii (M. A. Pohoretskyi),
O. Tumenxko (O. Tyshchenko), A. P. Tymanssi (A. R. Tumaniants), JI. /I. Yranosa
(L. D. Udalova), B. I. @apunnuk (V. I. Farynnyk), O. I. ITumo (O. H. Shylo). ¥V ix
MpaIIX PO3TJISHYTO OKPEMi acleKTH TPaBOBOi MPUPOAU THMUYACOBOTO TOCTYITY /10
pedeil i OKYMEHTIB, HOro Micile y cucTeMi 3aXo/iB 3abe3levyeHHs] KPUMiHAJIbHOTO
MPOBAIKEHHST, 0COOINBOCTI PO3TJISILY KJIOMNOTAHb PO 3aCTOCYBAHHSI THMYACOBOTO
JIOCTYTIY 710 peuell i JOKYMEHTIB, /IesIKi MUTaHHS OCKapKeHHST YXBaJ CJIiIY0TO CY/I 32
HaCJIIZIKaM¥ PO3IJISY TaKUX KJonoTanb. OHaK, Ha HAII MOTJIS, MaJIOIOCTIKEHUMU
BaJIMIIAINCS TPOOIEMH, TIOB'sI3aHi i3 y4acTio MOTEPIIJIOro y mpolieci iHilitoBaHHs,
POBIJISILYy KJIOTIOTaHHST PO THUMYACOBUI JIOCTYIT 0 pedeii i gokymenTiB. Ile Haly-
Ba€ aKTyaJbHOCTI Y KOHTEKCTI 3aKOHOAABYMX IIPOIIECIB, 110 BifOYBalOThCs Y HaITiii
JlepsKaBi, a TAKOK MPAKTUKU 3aCTOCYBAaHHS BI/IMOBIIHUX TIOJOKEHb KPUMIHAJIBHOTO
IIpoliecyaabHOr0 3aKOHO/IABCTBA.

3 orismy Ha BUKJAZEHe, Memoto cmammi € HOCJiPKEHHS TTUTAHHS y4acTi
MTOTEPIIJIOTO B TIPOIlECi OTPUMAHHS TUMYACOBOTO JIOCTYITY /10 pedel i JOKYMEHTIB.

Buxnao ocnoenozo mamepiany. KpuMinaabHuil iporiecyaibHUIT KOJEKC YKpa-
inu (mami — KITIK) y cucremi 3axojiiB 3abe3neyeHHsT KPUMIHATBHOTO MPOBAJKEHHS
nepeabdadae Takuit 3axij, SK THMYACOBUHN JOCTYII 10 Pedeil i TOKyMeHTiB. BinmosiaHo
1o 4. 1 ct. 159 KITK TrmMuacoBuii 10cTyI 10 peyeil i JOKyMEHTIB MoJisiTae y HalaHHi
CTOPOHI KPUMiHAJIBHOTO MTPOBAKEHHST 0CO00I0, Y BOJIOMIHHI SIKOI 3HAXOASATHCS TaKi
pedi i JOKyMEHTH, MOKJIMBOCTI O3HAHOMUTHUCS 3 HUMHU, 3pOOUTH X KOTIii Ta BUTYUUTH
ix (3MIMCHUTH 1X BUIMKY).

CropoHU KPUMIHAJIBHOTO MTPOBA/KEHHS MAIOTh TPABO 3BEPHYTHCS /IO CJITIOTO
CyJUII TIiJT 4ac I0CYI0BOTO PO3CJIiyBaHHS UM CY/Ly TTiJ1 4acC CY/I0OBOTO MPOBAJKEHHS 13
KJIOTIOTAHHSM PO TUMYACOBUM JIOCTYII 10 peueid i JOKYMEHTIB, 3a BUHATKOM 3a3Ha-
yeanx y ct. 161 KIIK. Caigumit mae mpaBo 3BepHYyTHCS i3 3a3HAYEHUM KJIOTTOTAHHIM
3a MorojpkeHHaM 3 mpokypopoM (4. 1 ct. 160 KIIK).

3naBanoch 61, MOBAa BUKJIAJICHHS [[UTOBAHUX 3aKOHOABYNX MIPUIIKCIB € YITKOIO
Ta OJIHO3HAYHOI0. TOOTO y BUIAKAX, KON MOTEPITLINIT He € CTOPOHOI KPUMiHAJb-
HOTO POBA/KEHHS, BIH He HA/IJIEHUI TTPABOM 3BEPHYTHUCH JI0 CJIYOTO CYJII 3 KJIO-
MOTAaHHSAM PO HAIAHHS TUMYACOBOTO JIOCTYITY /10 pedeli i TOKyMeHTiB. 3 MOMEHTY
npuiitHatTsa KIIK y 2012 p. yuyeni HamaraioTbest 3’cyBaTu: 4OMY TOTEPITJIOTO,
KOTpUM € (iznuna 0coba, SIKiil KPUMiHAIBHUM TIPABOMOPYIIEHHSAM 3aBIaHO MOPAJIb-
HOI, (hiznanoi a60 MATHOBOI MIKO/IM, & TAKOK IOPUANIHY 0CO0Y, SAKiiT KPUMIHATHHITM
[IPABOIOPYIIEHHSIM 3aB/IaHO MAHOBOI IMKO/M, TT030aBIeHo 1moaiOHoro mpasa? |1,
c. 294]. Ile nmuTaHHs 3aUIIAETHCS 0ci Ge3 BiAMOBII, X0ua, Ha HAILy IYMKY, TOTpe-
Oy€ 3aKOHOIaBYOTO BUPIIIEHHSI.

Taky crpoOy OyJio 3xilicHeHO y TIPoeKTi 3akoHy «IIpo BHecenHst 3miH 10 Kpu-
MiHAJBHOTO TPOIECYyaTbHOTO KO/eKCy YKpainu (1010 TOCUJIEeHHS TapaHTiii moTep-
mimx ocib Ha 30MpaHHs [OKa3iB y KpUMiHAJIbHOMY MpoBakenHi)» No 2530-1 Bix
06.02.2020 p. [2]. MeTol0 3aKOHOTIPOEKTY, SIK 3a3HAYEHO Y MOSICHIOBAJIBbHIN 3arTUCIli
JI0 HBOTO, € 3abe31eveHHsT CTOPOHI KPUMIHATBHOTO MPOBA/KEHHSI — MOTEPITLIIOMY,
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rapaHTOBAHOTIO IIPaBa Ha 3BEPHEHHS JI0 CY/Y 3 MeTOoI0 30MpaHHs J0Ka3iB BiAIOBIIHO
no rir. 15 KITK Ykpainu.

[lns nocsATHEeHHST BKa3aHOI METH Y 3aKOHOTIPOEKTI MPOMTOHYETHCS BHECTH 3MiHU
o KIIK i Bukaactu u. 1 c1. 160 y Taxiii pegakiii: «CTOpOHU KPUMiHAJIBHOTO TIPO-
Ba/PKEHHA (B TOMY YUCJI TOTEPITJINIA, HOTO TIPE/ICTABHUK) MAIOTh 1TPABO 3BEPHYTUCS
6e3110CePEHbO 10 CJIIUOr0o Y/ TIij] Yac JOCYAOBOrO PO3CAiAyBaHHS YK CYIY il
4yac Cy/I0BOTO IIPOBA/IKEHHSI i3 KJIOMOTAHHSIM IIPO TMMYACOBUI IOCTYII JI0 pevell i
JIOKYMEHTIB, 32 BUHSATKOM 3a3HavueHux y cT. 161 mporo Kogexcy. Coimunii Mmae mpaBo
3BEPHYTHUCS i3 3a3HAYEHUM KJIOMOTAHHSIM 32 TIOTOJPKEHHSIM 3 IPOKYPOPOM».

3arajoM MO3UTUBHO CIIPUIMAIOYM ITParHeHHs 3aKOHOJABIS 111010 YOCKOHA-
JIEHHSI TTPOIIECYAJTbHOTO CTAaTyCy MOTEPIIJIOTO, BBAXKAEMO, 10 PO3TJISYBAHUI IPOEKT
3aKOHY JIMIIe TOYKOBO BUPIIIYE 3aKOHO/AaBYl MMPOTAJIMHY, TTOB’I3aHi i3 peasizaliieio
MOTEPIJINM CBOTO IpaBa Ha 30MpaHHsS J0Ka3iB, i 6e3 CyTTEBOTO J0OTPAIIOBAHHSI
JIAHUI TTPOEKT 3aKOHY HE MOKe OyTU TMPUIHSTO.

[TosiBa HA3BaHOTO MTPOEKTY 3aKOHY TOB’SI3aHA, B TOMY YMCJIi, 3 HEO[THO3HAYHUM
TJYMa4eHHSIM IPAaBO3aCcTOCOBHUKAMU Tosioxkenb 4. 1 ct. 160 KIIK y yunHil pepakiii.
30KpeMa, MOBa ii/ie Tpo Cy/lI0BY NPAKTUKY BUPIIIEHHS MUTAHHS PO 3a/0BOJIEHHS
ab0 BIZAMOBY y 3aJJ0BOJIEHHI KJIOIOTAHHS MOTEPIIJIOro IIPo HaJaHHS TUMYaCOBOTO
JIOCTYILY JIO peueil i TOKYMEeHTiB.

BapTo 3ayBaxknTu, 110 He3Ba)KarOuM Ha YiTKI 3aKOHOJABYl NMPUIKCH, CYJ0BA
MpaKTHKa HEOJIHAKOBO BUPIIIY€E MUTAHHS PO 3a0BOJIEHHS abo BiZIMOBY y 3aj10-
BOJICHH1 KJIOIIOTAHHS MOTEPIIJIOro Mpo HaJlaHHS TUMYACOBOTO JOCTYIY /10 pedeil i
JIOKYMEHTIB.

[y HaouHOI iMtocTpaltlii He0ITHO3HAYHOTO TJIYMAaYyeHHSIM Cy/IaMU PI3HUX 1HCTaH-
it mososkers 4. 1 cr. 160 KIIK BizbMeMO JiekinbKa cripaB i MPOCTERUMO, STK caMe
Cy/laM¥ Pi3HUX 1HCTAHIIN BUPINIYETHCS MUTAHHS TTPO HAJAHHS MTOTEPITIOMY THMYa-
COBOTO JIOCTYITY IO peyeid i JOKYMEHTiB.

Tak, y cupaBi Ne 757/18471/18-k Ileuepcohkuii paitionnuii cya M. Kuesa B
yxBaji Bix 15 uepsust 2018 p. 3a710BOJBHUB KJIOTIOTAHHS TIPEACTABHIKA TOTEPITIZIOTO
OCODBA 4 agBokatra OCOBA_5 1po HajlaHHg TUMYAacOBOTO JOCTYITY /10 pedeil Ta
JMIOKYMEHTIB 3 OTJISYy Ha HasgBHICTb MOCTATHIX IMi/ICTaB BBa)KaTH, IO BKa3aHi AaHi
MOJKYTb MaTH CYTTE€Be 3HAYEHHS JIJIsl BCTAHOBJIEHHSI 0OCTaBUH y KPUMIHAJILHOMY
IIPOBA/I)KEHHI, a TAKOX MOXKJIMBICTb 1X BUKOPUCTAHHS SIK /I0Ka3iB, HEMOXKJNBICTD
iHITIM cTocO60M JI0BECTH 0OCTaBUHHU, IO TH/JISITAI0TH JIOKa3yBAaHHIO B KPUMIiHATb-
Homy nipoBapkenti [3]!. Oxnak Anesnsuiitnuii cyn M. Kuesa B yxsani Bix 12 aumnms
2019 p. BupimuB ckacyBatu yxBasy ciuiguoro cyuui [ledepcbkoro paiioHHOTO Cymy
m. Kuesa Big 15 smmas 2018 p. i mocTaHOBUB HOBY yXBally, SIKOIO B 33/[0BOJIEHHI KJIO-
notanus npeacrapauka rnotepiizioro OCOBA 4 agsokata OCODBA 5 npo HamaHHs
azBokaty OCODBA_5 TuMYacoBOro M0CTyIy /0 pedeil Ta JOKYMEHTIB BiIMOBUTH
3 OTJISJy Ha Te, MO CJAIYUN Cy//Is, Ha JYMKY KOJeTii Cy/IiB, HaJlaloun a/iBOKATY

! TakosK KJIONOTaHHSI MOTEPIIJIOro PO HAJAHHS TUMYACOBOTO JOCTYILY /0 pedeil i JoKyMeHTIB 0yJio
3astoBosieHo B yxBasi [lleBuenkiBecbkoro paitonnoro cymay Bifx 06.03.2019 p. y cripasi Ne 761,/7079/19.
URL: http://www.reyestr.court.gov.ua/Review,/80919723.
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OCODBA_5 TumuacoBuii 0CTYII 10 pedeil Ta TOKYMEHTIB, He 3BEPHYB yBary Ha BCi
006CTaBUHU CIIPaBM Ta B MIJICYMKY 3a pe3yJbraTaMi PO3IJIsy KJOMOTaHHS CTOPOHU
KPUMIHAJIBHOTO TIPOBAJIKEHHS He 0TPUMaBcst BUMOT, iepenbadennx KITK [4].

[Iporunexny npakTuky 3actocyBanHs noJsoxenb KIIK B wactuni maganus
MOTEPIIOMY TUMYACOBOTO OCTYITY 710 pedyell i TOKYMEHTIB MOKHA 3ayBOKUTH Y
crpasi 753/16298/19. Tax, caigunii cyans lapuuiibkoro paiionHoro cyay M. Kresa,
PO3TJIIHYBIIN KJOMOTaHHs aznBokaTta B iHTepecax OCODBA 1 mpo tumuacosuii
JIOCTYTI /10 pevell i TOKYMEHTiB, YCTAaHOBWB, MO 3aXWCHUK TTOMUJIKOBO BU3HAUYNB
pollecyaabHUil ¢cr1ocib 30MpaHHs I0Ka3iB, 1 30MpaHHs I0KA3iB MOTEPIILINM JIOIyC-
KAETHCSI JINIIE MIJISIXOM 3BEPHEHHST 3 BIIMOBIAHUM KJIOMOTAHHIM JI0 CJHAI0TO abo
IIPOKYPOPA, SIKUI Y CBOIO Y€PTY Ma€ 3BEPHYTHUCH /10 cJigdoro cyui [5]'. KuiBchkumii
areJIgIinANN Cy/I, IEPEBIPUBIIK 3MICT aNesIAIiiHOT CKapTh Ta JOCJIiIUBIIN MaTepi-
aJIu TIPOBAJIPKEHHS 32 KJIOMOTAHHIM aJIBOKATa PO TUMYACOBUI TOCTYII 710 pedeil Ta
JIOKYMEHTIB, BI/[IMOBUB y BIIKPUTTI MPOBAIZKEHHS 3 OTJISILy Ha NpUIucy 4. 4 cr. 399
KITK ¥Ykpaiau, BiIMOBIZHO 0 SIKOI CY/IS BiJIMOBJISE Y BIIKPUTTI TTPOBAJKEHHS,
SKITO amnesidIliiiHa cKapra mo/laHa Ha CYI0Be PIllleHHs, JKe He MiJIIra€ OCKap:KeHHIO
B amesisAiiHoMy mopsiaky [6]. Anasoriusi pineHHst OyJ10 MpUitHATO J{HITPOBCHKUM
paiionrum cyaom M. Kuesa 15.08.2019 p. [7] i KuiBcbkuM anensiiiiiHuM cyaom
1 xoBTHs 2019 p. y cripasi Ne 755/12918/19 [8].

HocnipkenHsd KacaliiiHOi TPAKTUKW BUPIIIEHHS 1[bOTO MUTAHHA JIA€ Ii/ICTABU
CTBEP/KYBATH, 1[0 BOHA TAKOX € Heo[HO3HAUHOI0. CIiepiy 3a3Ha4MMO PO Pe3yJib-
TaTU PO3TJISIY 1IbOTO MUTAHHS CyJaMU TIepliol Ta aneJsiiiHoi incTaniii. Tak,
caiguuii cyaust JIynpkoro MichbKpaitoHHOTO cyay BosmHcbKol o6sacTi B yXBasti Bijl
19 ciuns 2018 p. y crnpasi Ne 161/19398/17 nanas notepminiiit OCOBA_2 no3Bin
Ha TUMYACOBHH JIOCTYIT /10 JIOKYMEHTIB 3 MOKJHMBICTIO OTpUMaHHs iX Komiit [9].
Anejsitiiitanii ¢y BosmmHebKo1 06J1acTi, po3rIsiHyBIIK alesisiiiiiHy CKapry MpoKy-
popa Ha HaBeJIeHy BUIIle yXBaJly, AiHIIOB BUCHOBKY PO Te, 10 IIPOKYPOP OCKApPKUB
Cy/loBe DIllleHHs, sIKe He MiJIATaE OCKap:KeHHIO B alleISIiHHOMY TOPSIKY, TOMY Y
BIZKPUTTI amesisiiiiHOro IMPOBAIKEHHS 32 allesISIiinHOI0 CKaprolo CJIi/l BiIMOBUTH,
a anesAliiHy ckapry moBepHyTH ckap:xkHuky [10]. ¥ nmopansmomy Bepxosuuit Cyn
kozsterieto cyiB [lepmoi cyosoi mamatn KacartiiiHoro KpumMiHaabHOTO Cy/ly B yXBaJi
Bif 5 rpyans 2019 p. BcTaHOBUB, 10 iCHY€E HEUiTKICTb, HEBU3HAYEHICTh MTPABOBUX
HOPM, $SIKi CTOCYIOTBCSI CTaTyCy TOTEPIILIOrO Ta OTro MpaB y KPUMIHATBHOMY MPOTIECi,
[0 CTAHOBUTH BUHSATKOBO TPaBOBY mpobsemy. /list BupirieHHs 1iiei mpobieMu Ta
3 MeToI0 3abe3reyeHHs] PO3BUTKY TIpaBa i (hOpMyBaHHSI €IMHOI TTPABO3ACTOCOBHOI
NPaKTUKKM KOJIETist Cy/IiB [IHIIIa BUCHOBKY MPO HEOOXiAHICTh MepeaaTH KpuMi-
HaJIbHE TIPOBA/KEeHHsT Ha poarysa Bemwkoi Ilamatn Bepxosroro Cymy? Ta mocra-

! Tak camo Bupimeno nutanss i B yxBaui losociiBecpkoro paitontnoro cyay M. Kuesa Bim 4 summs
2018 poky, ciipaBa Ne 752/16488/17. URL: http://www.reyestr.court.gov.ua/Review,/75184881.

2 Tlosicaumo, o Bemmka Tlamata B yxsasi Big 23.03.2019 p. 3a3maunia, 1mo BBajKae, Mo MOCTABICH]
KOJIETIEIO CY//IiB TUTaHHS 3BOAATHCS 0 MepeBipku mpaBuiabHOCTI 3actocyBanus HopMm KIIK, mo e
0060B s13K0M KacalliiiHoro cymay srigto 3 4. 1 cr. 433 KIIK, i nepeukoz 1ipboMy Martepiain KpUMiHa/b-
HOTO TIPOBA/UKEHHSI He MicTATh. ToMy KpuUMiHaJbHE NPOBAKEHHS IiISTa€ TOBEPHEHHIO KOJIETil
cyaais A nogasbinoro posrisiay. URL: http://www.reyestr.court.gov.ua/Review,/86607548.
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BUTH TaKi NMUTaHHS: 1) UM € TMOTEPHiINil CTOPOHOIO KPUMIHATBHOTO MTPOBA/KEHHS
i Y Ma€ MpaBO KOPUCTYBATHCh yciMa MPOIECYAIbHUMHU TIPaBaMH, repeabdadeHuMu
KITK Ykpainu jist cTOPOHU KPUMIHAJIBHOTO TPOBA/PKEHHSA? 2) 4u iCHYIOTh 0OMe-
JKEHHS JIJIS1 TIPaB TOTEPIJIOro 9K CTOPOHU KPUMIHAJIBHOTO MPOBAKEHHS 1y SIKUX
Bunajakax, nepenbadennx KITK Yipainu? 3) un Mae mpaBo MOTEPIIiJIvii Ik CTOPOHA
KPUMIHAJILHOTO TPOBA/KEHHS 3BEPHYTUCS /10 CJITYOTO CYIJII 3 KJIOTOTAHHSM TIPO
Ha/IaHHS TUMYACOBOTO JIOCTYILY JI0 Pedeld i JOKYMEHTIB? 4) 4yi BXOAUTD JI0 KOMIIeTeH-
Iii CIiY0ro CyA/Ii Ha/laHHs TAKOTO J03BOJIY TIOTEPIIOMY? 5) UM TiJIsTa€e pillleHHst
CJIIZTYOTO CYJI/Il PO HAZIAaHHS TAKOTO JI03BOJIY alleJIsaiifHOMY ockap:keHH0? [11].

3 MeToI0 TOTIMOIEHOTO aHaIi3y OCTIKYBaHOI Y CTaTTi IpobIeMu cripoOyeMo
BiZIOBICTH Ha I1i MUTAaHHS.

1. Yu € notepnimii CTOPOHOI0 KPUMIHAJIBHOTO NMPOBA/IXKEHHS 1 YA MA€ MPaBo
KOPHCTYBATHCh ycCiMa npouecyaibHumu npaBamu, nepeadavenumu KIIK, s
CTOPOHH KPHMiHAJIbHOTO MPOBA/IKEHHS ?

Hacammepes BapTo 30cepeiuTiCst HA TMAX0AaX 3aKOHOABII 111010 YHOPMYBaHHS
MPOIECYATHHOTO CTAHOBUINA MOTEPILIOTO Ta BiJ[HECEHHS MOTO JIO CTOPIH KPUMi-
HAJIBHOTO MPOBAJKEHHA Y CT. 3, sika Bu3Hadae ocHoBHi Tepminn KIIK. Bixmosigno
no 1. 25 4. 1 cr. 3 KIIK yuacHuk#r KpUMiHAIBHOTO TIPOBAJKEHHS] — CTOPOHU KPUMi-
HaJILHOTO TTPOBA/IPKEHHS, IMOTEPILJINI, 0ro MpeICTaBHUK Ta 3aKOHHUH 11PeJICTAaBHUK,
IUBIIBHUN TMO3WBaY, HOTO MPEACTAaBHUK Ta 3aKOHHWUH TPeICTaBHUK, MTUBITbHUHI
BIZIITOBI/Iad Ta HOTO TIpe/icTaBHUK. 3Ti/HO 3 11. 26 4. 1 c1. 3 KIIK yuacHuku cyzoBoro
ITPOBA/IPKEHHST — CTOPOHU KPUMiHAJIBHOTO ITPOBAJIKEHHS, IOTEPIIJINIA, 10T0 IpecTaB-
HUK Ta 3aKOHHUU TIPe/ICTaBHUK, IIUBIJILHUN 1T03UBaY, OTO PE/ICTABHUK Ta 3aKOHHUI
Tpe/ICTAaBHUK, ITUBIIBHUN BiAITIOBI/Iay Ta MOTO MPE/ICTABHUK.

3aKOHOIaBUOI0 TEXHIKOI0 Po3po0JieHi MeBHi TpaBuia (HOPMYJIFOBAHHS HOPMU
1paBa, 4YiTKe JOTPUMAHHS SIKUX 3YMOBJIEHE METOI JIOCATHEHHS TOYHOCTI, SCHOCTI
TEKCTY, MOKJIUBOCTI GE3MEePEeITKOIHOTO HOro 3'sicyBaHHs Cyh €KTOM MPaBOTIyMa-
YyeHHs 1 nmpaBo3actocyBanHs. [Ipu TiiymaueHHi HaBefleHUX IYHKTIB CJIijl 3BepHYTH
yBary Ha Te, 1110 3aKOHOJIaBellb BUKOPUCTAB KOMY Mi’K OJTHOPITHUMU CUHTAaKCUYHUMU
KOMITOHEHTAMU peYeHHs, BiIJIsII0ur IX O/IMH BiJ ofHOro. Taka mobymoBa pedeHHs
B Me)kKaxX HOPMHM IIpaBa 03HAYa€ CaMOCTINHICTh HOPMATUBHOIO 3MiCTY BUKOPUCTOBY-
BaHWX TTOHSATh.

3rigro 3 m. 19 u. 1 cr. 3 KIIK croporamMu KprMiHAJIBHOTO TIPOBA/KEHHS 3 OOKY
0OBUHYBAYeHHsI €: CJIUYNH, KePIBHUK OPTaHy J0CYZ0BOTO PO3CJIiLyBaHHSsI, TPOKYPOP,
a TaKOX Nomepniiuil, 1020 NpedcmasHux ma 3aKOHHUL NPeocmasHux y sunadxax,
ycmanogaenux yum Koodexcom.

CKJTaIHUI CITOJIYIHHK «a TaKO)K» — Il CJY;KO0BA YaCTUHA MOBH, SIKA CJIYKUTH
JUIS 3B’$13Ky OJIHOPIJIHMX YJIEHIB PEUYEeHHS Ta YaCTHUH CKJAJHOTO PEeYeHHsd, BiH He
Ma€ BJIACHOT'O JIEKCUYHOTO 3HA4YeHHS 1 He BUKOHYE y PEUYeHHi rpaMaTU4Hy POJib.
Byksasnbie taymauenns cratrti KITK mo3Bosisie 3po6uTi BHCHOBOK, 110 MOTEPITi-
JIUI € CTOPOHOIO KPUMIiHAJBHOTO MPOBAIKEHHS 3 OOKY OOBMHYBAYEHHS TIJIBKU Y
pSMO TIepe0aYeHNX BUTAAKaX, SKUMU €: 1) BiiMoBa MPOKypopa Bij MmigTpUMaHHS
JIepsKaBHOTO OOBUHYBAYeHHST B Cy/Ii, KOJIU MTOTEPITLIMIT BUCTIOBUB 3TO/Iy Ha TIiTPHU-
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ManHst ooBuHyBadeHHst B ey (cr. 340 KIIK); 2) 3mina mpokypopoM 0OBHHYBau€HHST
1 TIOCTaBJIEHHS TTUTAHHS 1IPO 3aCTOCYBAHHS 3aKOHY YKpaiHU PO KPUMIHAJIBHY Bijl-
MOBiIA/IbHICTD, AKUI Hepeabavyac BiAMOBIAAIbHICTD 3a MEHII TsUKKe KPUMiHAIbHE
MIPAaBOTIOPYIIEHHSI, Y TIPO 3MEHIIIEHHST 00CATY OOBUHYBAaY€HHS, KOJU TOTEPITiIIHiT
BUCJIOBUB 3TO/Iy Ha TATPUMaHHs OOBUHYBAYE€HHs y PaHillle Mpe siBIeHOMY 00CsI3i
(ct. 338 KIIK).

B ycix iHmux Bunajkax noTepHijiiii He € CTOPOHOI0 KPUMiHAJIbLHOrO MpOBa-
JUKEHHS 1 3aliMa€ caMOCTIHY MO3UIIITO0.

[Torepmismit Mae MpaBO KOPUCTYBATUCS yciMa MpoIlecyaJTbHUMU TTPaBaMU,
nepenbavenumu KITK aist croporn KpuMiHATBHOTO TPOBAIKEHHSI, 30KPEMa CTOPOHU
0OBUHYBaYeHHS, JIUIE Y Ha3BAHUX BHUIIE BUMaAKaX. KpUMiHATBHUM MPOIECyaib-
HUM 3aKOHOM IIPSIMO TiepebadeHo, 10 MOTePIiINii, SKUId MOTOAUBCS MiATPUMYBATH
OoOBUHYBAYeHHS B Cy/Ii MICJAS BIIMOBH TPOKYpPOpa BiJl MiATPUMAHHS J€PKABHOTO
0OBUHYBaYeHHS, KOPUCTYETHCST BCIMa MpaBaM¥ CTOPOHYM OOBWHYBAaYeHHS Tl dac
cynoBoro posrrsny (4. 4 cr. 340 KIIK). Bognouac KIIK He persameHTy€E MOXKJIN-
BICTD JUUISI TIOTEPITJIOr0 KOPUCTYBAHHSI BCIMa MPaBaMu CTOPOHU OOBUHYBAYEHHS
y pasy 3MiHu npokypopoMm oOBuHyBauenHs 3a ct. 338 KIIK, sk 1e nepemxbadeHo
y 4. 4 c1. 340 KITK. Oznak BUKOPUCTaHHS 3aKOHOJABIIEM KOHCTPYKITT «pO3’ICHEHHS
HOTEPINJIOMY HOTrO IMpaBa MiATPUMYBaTH OOBUHYBAUEHHS Y PaHiIlle Mpei iBJIEHOMY
06cs3i» y u. 3 cr. 338 KIIK mae mizcraBu BBakaTH, 10 Y pasi 3MiHK TPOKYPOPOM
00BMHYBaYeHHS MOTEPITINI KOPUCTYETHCST BCiMa MTpaBaMy CTOPOHU OOBUHYBAYeHHST
IIiJI 4ac CyZI0BOTO PO3IJISLY.

Paszom 3 tum ciin 3BepuyTucs jgo nocranosu BC y crupasi Ne 754/14281/17
(moctanosa Bix 27 ciuns 2020 p.) [12]. Y naBepenomy pinienni Cy 3a3Havae Take:
«Ha mizgcrasi crareit 3, 56 KIIK nomepnina ¢ cmoponoio kpuminanviozo mpoBaKeHHsT
1 Ma€ MpaBo TO/IaBaTH JIOKA3U HE TUIBKU CYNY, ajie U CJiTIOMY>.

Y nanomy Bunazky Bepxosuuii Cyn, Ha Hall MOTJsI, BUMIIOB 32 MEXI CBOIX
IIOBHOBAXEHb 1 CTBOPUB HOPMY IIpaBa.

2. Yu icHyIOTh OOMEKEeHHS I/l IPaB MOTEPILIOrO K CTOPOHU KPUMiHAJIHHOTO
NPOBA/KEHHS 1 Y AKUX BUNaAKax, nependavenux KITK?

Po3B’s13y10un TUTaHHS PO iICHYBAaHHST OOMEKEHD JIJIsT TPAB MOTEPIIIOTO SIK CTO-
POHM KPUMiHAJBHOTO TIPOBA/KEHHS, CJTi/l 3a3HAYUTH, 1[0 Y BUIA/IKAX, MepeadadeHnx
crartamu 338 ta 340 KIIK, morepmiyinii € CTOPOHOIO KPUMiHAIBHOTO ITPOBAIKEHHS i
KOPHUCTYETHCST BCiMa ITpaBaMy CTOPOHU OOBUHYBAYEHHS ITi/l 9aC CYJ0OBOTO PO3TJISIILY.
JKoxHux BUHSTKIB JIs TIPaB MOTEPIIOro ik croponn obBunyBaudenust KITK we
nepeg6avac. OQHaK 1M03asK TaKi BUMNAAKK MOKJIMBI JIMIIE HA CTaii CYyZOBOrO Po3-
TJISITY, BBKAEMO, 1110 TIOTEPIIINI — CTOPOHA OOBUHYBAYEHHST — MOYKE KOPUCTYBATHCST
JIVIIle TUMU TIPaBaMM, peastisallisl SIKUX MOXKJINBA Ha Il cTalil MPOBAKEHHS.

3. Uu Ma€e npaBo NOTEPHiJIHii K CTOPOHA KPUMIHAJBHOTO MPOBAIKEHHS 3Bep-
HYTHUCS 10 CJIYOTO CyA/li 3 KIONOTAHHSAM NP0 HAJAHHSA THMYACOBOTO JIOCTYITY /10
peueii i TOKyMeHTiB?

3rigao 3 u. 1 c1. 160 KIIK «cmoponu xpuminanviozo nposadcenis marmo
npaso 3BEPHYTUCS 10 CJIIOTO CY/JIL I/l 9ac OCYZI0BOTO PO3CJIiAYBaHHS YU CYILy
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ITi/l Yac Cy/I0BOTO TTPOBA/KEHHS 13 KJIOMOTAHHSAM PO TUMYACOBUH OCTYT 710 peueit
i IOKYMEHTIB...». ¥ IUTOBaHiil HOPMi 3aKOHOAABEI[b HAIIJISE IIPABOM 3BEPHYTHCS 00
Ci0¥020 cyYOdi THiJT Yac TOCYI0BOTO PO3CIIIYBAHHS i3 KJIOTOTAHHSIM PO THMYACOBHIT
JOCTYII IO Peveil i JOKYMEHTIB GUKIIOUHO COPOHU KPUMIHALIHHOZO NPOBAOHCEHHI.
[MoTepmismii Moke HaGYTH TIPaB CTOPOHM OOBUHYBAYEHHST TIJIBKH TTi/I 4aC CYTOBOTO
PO3IIIsIALY, Ta, sIK OYJI0 3a3HAYEHO, Y BUTIAIKAX, MepeibadyeHIX 3aKOHOM, OTKe, 3 TAKUM
KJIOMOTAHHSIM BiH 3MO’Ke 3BEPHYTHCS JIUIIE JI0 CYY.

byksampae taymadenns 4. 1 ct. 160 KIIK mae migcraBu myist BUCHOBKY, IO
MOTEPIJINI He Ma€ MPOIecyaJbHOTO TIpaBa 3BEPTATHUCS 10 CJITYOTO CYAi 3 KO-
MOTAHHSM TIPO HAJAHHS TUMYACOBOTO JIOCTYITY /10 peuell 1 JJOKyMeHTiB. Y pasi
BUHUKHEHHS y TOTEPIIIOT0 HeOOXiIHOCTI OTPUMATH TUMYACOBHIA IOCTYII 10 pedeii
1 IOKyMEHTiB BiH MO’Ke iHII[IIOBaTU 1le MUTAHHA Tepe] CJAiUnM, TPOKYPOPOM y
nopszky, nepegdbadedomy cr. 220 KITK. 3apas 1ie eauHuil MOXKINBUN BapiaHT OTPU-
MaHHSI JIOCTYIy /10 pevyell i JOKYMEHTIB JIJIsl TIOTEPITIoro.

OpiHaK He BUKJTIOYAEMO, [0 HANOIMKIMM 9aCOM TIOPSIIOK OTPUMAHHST THUMYACO-
BOT'O JIOCTYILY /10 peyell 1 JOKYMEHTIB MOKe 3MIHUTHCS 3 OIVISIIYy Ha IIPOEKT 3aKOHY
Ykpainn «IIpo BHeceHHs 3MiH 10 KpuMiHAJIBHOTO TIPOIECYATBHOTO KOJIEKCY YKPaiHU
(110/10 TIOCUJIEHHS TapaHTiil MOTEPIINX 0ci6 Ha 30MpaHHS JI0Ka3iB Y KPUMiHATBHOMY
npoBakenHi)» (peectp. Ne 2530 Big 04.12.2019). MeToio 3aKOHOIIPOEKTY, SIK 3a3Ha-
YeHO y MOSICHIOBAJIbHIN 3aIHCIT 10 HHOTO, € 3a0e3TeYeHHsT CTOPOHI KPUMIHAIEHOTO
MTPOBA/KEHHST — MOTEPIIIJIOMY TapaHTOBAHOTO TIpaBa Ha 3BEPHEHHS /10 CY/ly 3 METOIO
36upanHsa Jo0kas3iB Bianosiguo mo raasu 15 KIIK Vipainu. [lig mocsrHeHHs BKa-
3aHOT METH Y 3aKOHOIIPOEKTI 3arpONOHOBAHO 3MiHUTH pepakitiio 4. 1 ct. 160 KIIK
Ha Taky: «CTOpOHU KPUMiHAJIBLHOTO TPOBAKEHHS (B TOMY YMCJI MTOTEPITiJINiA, HOTO
MPEJICTaBHMUK) MAfOTh IIPABO 3BEPHYTHUCS OE3IOCEPEIHBO [0 CIIIIOr0 CY/IIl M/ Yac
JIOCYZIOBOTO PO3CJIiIyBaHHS YU CY/Iy ITiJl 4acC CYZI0BOTO MPOBA/KEHHS i3 KJIOTIOTAHHIM
PO TUMYACOBUH JIOCTYII /IO pedell i JJIOKYMEHTIB, 32 BUHSITKOM 3a3HauyeHux y cT. 161
nporo Kogekcy. Coifunii Ma€ 1paBo 3BepHYTHUCS 13 3a3HAYEHUM KJIONOTAHHAM 3a
MOTO/IKEHHSIM 3 TIPOKYPOPOM>.

He Bratoumcs 10 OIiIHKY OKPeMUX MOJIOKEeHb YKa3aHOTO 3aKOHOITPOEKTY, BBaXKa-
€MO, TI0 CJIi/T TATPUMATH B IIIJIOMY 1/1ef0 HAJII€HHS TOTEPITJIOT0 TPaBOM 30MpaTH
JIOKA3¥ MIJISIXOM OTPUMAHHS TUMYACOBOTO JOCTYITY /10 pedeil i JOKYMEeHTIiB. 3a3Ha-
yeHe TPYHTYEeThCs Ha TostoskeHHs X KITK, siki 3akpirumooTh MpaBo MoTepIiijioro 30u-
patu pokasu (4. 3 ct. 93). HazisieHHsT IOTEPIIOr0 TaKWUM TIPABOM, HA HAII TTOTJISI,
BUMarae MocJiIOBHOCTI Bijl 3aKOHO/IABINA B actiekTi 3akpimnenns B KIIK monosxkens,
SIKi O 03BOJIM/IN peastisyBaTH Iie MpaBso.

[linkoM oueBUIIHO, IO BUKOHYIOUM 3aBJIaHHS KPUMIHATbHOTO TTPOBAJKEHHSI,
BusHaueHi y cr. 2 KIIK, a Takox Bumoru ct. 92 KIIK coiguuii, npokypop gk ydac-
HUKHW KPUMiHAJIBHOTO TIPOBA/KEHHST 3 O0OKY 0OBUHYBaueHHs 3000B’s13aHi 3/1iiiCHIOBATH
noKasyBaHHs obctaBuH, nependavernx cr. 91 KIIK. OxHak Ha chorozHi, Ha JKaJib,
CIIOCTEPITAIOTHCS BUTAJAKU HU3bKOI MOTHUBAIIil 1IO/I0 PO3CJiIyBaHHS 3JI0UYUHIB, 1110
BUSIBJISIETCS Y HU3BKIH TIPOIeCyasibHiil akTHBHOCTI 11010 30upaHHs jokasis. OTike,
B pasi 3aiiHATTA MOTEPIIINM aKTUBHOI IPaBOBOI MO3MUIIi1, BiH Mae OyTH HajiJeHUI
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BiZIOBiAHUMY TTpaBaMu. [HaKIIE HaIIJIEHHS TIOTEPITLIOTO TIPAaBOM 30MpaTH TOKa3Mu B
TIEBHII YaCTUHI 3aJIUIITUTHCS JIEKJIAPATUBHUM MTOJOKEHHSM i He CIIPUSTAME 3aXHUCTY
IIpaB Ta 3aKOHHUX IHTEPeciB.

[Ile y 60-x pokax munymoro crojittss O. M. Jlapin (A.M. Larin) 0BiB, 1m0 f0Ka-
3yBaHHSI — II€ He TiIJIbKU 3/[IHCHIOBAHA Y BCTAHOBJIEHUX 3aKOHOM (POpMax JisiyIbHICTh
CJIIYOrO, TIPOKYPOPA, ajie i iHIINX YYaCHUKIB (Cy6'€KTIB) KPUMIHAIBLHOTO IIPOIIECY, SIKa
HOJIAra€ y JOC/IKeHH] (DaKTIiB [P0 BUMHEHMI 3JI0YMH 1 IOB’SI3aHUX i3 HUM 00CTaBUH 3
METOIO JIOCATHEHHS [I0CTaBIeHUX 3aKOHOM 3aB/laHb KPUMIHATIBHOTO Cy/10uMHCTBA |13,
c. 9]. BBaskaemo, 110 OJTHUM i3 TaKUX yY4aCHUKIB € ToTeprijuii. Takox cJiji HaBeCcTn
nosuttio C. B. /laBuienko, sika, aHai3ylo9y MATaHHS Y9acTi TIOTEPIIJIOro B JIOKa3y-
BaHHI, HATOJIOIIYE, 1110 KpUMiHAJIbHE IIPollecyajbHe 3aKOHO/IAaBCTBO MA€ TapaHTyBaTH
He TIJIbKU JIOTPUMaHHS TPaB TOTEPITJIOTO HA CBOEYACHE BIIIKOyBaHHS (KOMIIEHCA-
11i10) 3aB/IaHOT KPUMIHQJIBHUM TIPABOIIOPYIIEHHS MTKOJM, a 1 HOTO aKTUBHICTD 33717151
BCTAHOBJIEHHST OOCTaBHH, 1[0 BXOASTH /10 TIPEAMeTa J0Ka3yBaHHSI TTijl 4ac 0CYI0BOTO
i cymoBoro nipoBajkenns |14, c. 5.

HaBeneni 1ooKeHHsT YMOKJIUBIOIOTH BUCHOBOK, 10 KPUMiHAJIbHE MPOIECy-
aJibHE 3aKOHO/IABCTBO MA€ rapaHTyBaTH He TIJbKU JOTPUMAHHS IIPaB IOTEPINIOro
Ha CBOEYACHE BiJIINIKOyBaHHS (KOMITEHCAITI0) 3aBAaHOI KPUMIHATBHIM TTPABOIIOPY-
IIEHHST KON, @ i HOTO aKTUBHICTD IO/I0 BCTAHOBJIEHHST 0OCTABUH, IO BXOISTH /10
npenMeTa JI0Ka3yBaHHA Iijl 4ac J0CYI0BOTO i CyZI0BOTO poBa/kKeHHs. [apanTyBaru
JOTPUMaHHS TTPaB MOTEPILJIOr0 B MPOIECi OTPUMAHHSA TUMUYACOBOTO TOCTYITY /10
pedent i IOKYMEHTIB, Ha Halll MOTJISI/l, MOKJIUBO TIJISIXOM TPUNWHSTTS BiJIIOBIIHUX
3aKOHO/IABUMX 3MiH, SIKi O 3aKpilu/y BKazaHe MPABO MOTEPIILIOTO.

Take TBep/KEeHHSA TPYHTYETHCS B TOMY YHCJI M Ha MOJOXKEHHSIX MiXKHAPOJTHUX
nokyMenTiB. Tak, /lupexktuBa €sporneiicbkoro nmapaamenTy i Paan €Bporeiicbkoro
Corozy 2012/29/EU npo BcTaHOBJIEHHS MiHIMAJIBHUX CTaHAAPTIB MO0 TIPaB, TTiji-
TPUMKHU Ta 3aXUCTY MOTEPIIJINX Bijl 37I04MHY, a TakoX 3aMiny PamkoBoro PimenHs
Panu €porneiicbkoro Corody 2001/220/JHA Bix 25 xoBthst 2012 p. BCTaHOBJIIOE,
w0 Oepicasu-uienu NOBUHHI 2apaHmyeamu NOMepniium MpaBo OYTH BUCIYXaHUM ITi/T
Yyac KpUMIHAJIBHUX TIPOBAKEHDb Ta npaso naoasamu doxasu (cr. 10). OmHakoBO BaxK-
JIMBUM € 3a0e3Te4eHHsI MAaHOOIMBOTO MTOBO/KEHHST 3 TTOTEPIINME Ta MONCIUBOCII
peanizauyii numu ceoix npae (1. 34) [Haseneno 3a: 15].

4. Un BXOOMTH 10 KOMIIETEHIlil CJiTYOTO CY//i HaJaHHS TAaKOTO 03BOJY
norepmijiomy ?

Ocxkimpkn ynaHI HOpMu KITK He 3aKpinumooTh TpaBo MOTEPIIIOTO HA 3BepPHEHHS
JI0 CJITYOTO CY/UIL i3 KJIONOTAHHSAM IIPO Ha/JaHHS THUMYACOBOrO JOCTYIY /10 peuyeit
1 JIOKyMEHTIB, BBaA)KAEMO, 1[0 CJHIUUN CYy//Id He YIIOBHOBAXXEHWN HaJlaBaTU TaKWil
N103BiJ1 ntotepnisiomy. Harre TBep/iKeHHs IPYHTYETbCS HA TOMY, 1110 /IS KPUMiHAJIb-
HOTO TIPOIECYATBHOTO paBa sIK Tajxy3i myOJiYHOTO MpaBa XapaKTEePHUM € CIIelli-
QJIbHO-I03BITBHUM TUTI TIPABOBOTO PETYJIIOBAHHS, B OCHOBI SIKOTO JIEXKUTH (hopMyJia
«JI03BOJIEHO JIUIIE Te, 10 IPSMO repedadeHo 3aKOHOM». JlisIbHICTD CJTiY0ro Cy/t
CYyBOPO PErJIaMeHTYEThCS 3aKOHO/IABUMMM aKTaMU, i BUKOPUCTAHHS TOBHOBAXKEHD,
aki He BcTaHosJseHi ynnHuMy Hopmamu KITK, He nepexbaueHo.
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9. Uu mijisirae pilieHHsI CJITY0T0 CY//Ii PO HA/IaHHS TAKOTO /I03BOJY areis-
HiHHOMY OCKap:KeHHIO?

Bixgmosinaoun Ha 1e nUTaHHA, CJiJ 3BepHYTHCS 10 octaHoBn BC y crpasi
Ne 5-142kc (15) 17 (mocranosa Bix 12 sxoBthst 2017 p.). Tak, Cyz AiiinioB BUCHOBKY,
10 y pasi MOCTaHOBJIEHHST CJIYUM Cy//IEI0 YXBAJIH, IO He TepeadadeHa KpUMiHAIb-
HUMH TIPOTECYAJTbHUMU HOPMaMH, 10 SKUX BiJICUJIAIOTH TOJOXeHHS 4. 3 cT. 309
KIIK, cyn anendiiiiiHoi iHCTaHIli He BIIPaBi BIIMOBUTH Y TepPeBipIli 11 3aKOHHOCTI,
nocusaiourch Ha npunucu 4. 4 cr. 399 KIIK. IIpaBo ma amesnsitiline ocKap:KeHHs
TAKOTo CYI0OBOTO PillleHHsI TMi/iisrae 3abesneyernHio Ha migcrasi m. 17 4. 1 cr. 7 ta u. 1
ct. 24 KIIK, siki #ioro rapaHTyioTh, 3 oty Ha rosnoxeHHs 4. 6 ct. 9 KIIK, gaka Bcra-
HOBJIIOE, 1110 Y BuUNaaKax, ko nojoxentss KITK we peryiooTs abo HEOIHO3HAYHO
PeryJo0Th MUTAHHS KPUMIHAIBHOTO ITPOBA/IKEHHS, 3aCTOCOBYIOThCS 3arajibHi 3aca/ i1
KPUMIiHATBHOTO MPOBa/iKeHHs, Bu3Haueni 4. 1 cr. 7 KIIK.

Excrpanosioroun 1urosany nosuiiito BC Ha cutyaitifo, 110 po3risijla€tbest y
crpasi 161/19398/17, cnix 3a3maunTu, mo daxkTudHo ciaigauii cynas JIymbkoro
MichKpailoHHOTO cyay BosmHcebkoi o6sacti yXBaauB pillieHHs, siKe He epegdadyeHe
KPUMIHQJIBHUM TPOTIECYAJIbHUM 3aKOHOM, ajike 3riiHo 3 4. 1 cT. 160 KIIK nmpaBom
3BEPHYTUCS IO CJITYOTO CYJII TMi/T 9ac JOCY/IOBOTO PO3CJIiIIyBAHHS i3 KJIOTOTAHHSAM
PO TUMYACOBUM JIOCTYII /10 pedell i TOKYMEHTIB Ha/liJieHl BUKJIIOYHO CTOPOHU KPHU-
MIHAJIbHOTO TTPOBA/IKEHHS, 1 B JIAHOMY IPOBA/XKEHHI TOTEPIIJINN HE HAJIEKUTH /10
CTOPOHM KPUMIHAJIBHOTO TPOBA/KeHH. OCKIJTbKU BUHECEHHS TaKOTO PillleHHs He
nepesdadYeHo YNHHUM KPUMIHATBHUM MPOTECYaJbHUM 3aKOHOJIABCTBOM, CYJI arie-
JIAMINHOI 1HCTAHIIl He BIIPaBi BIIMOBUTHU y TepPeBipIli 11 3aKOHHOCTI, TTOCUJIAI0UUCH
Ha npunucy 4. 4 cr. 399 KIIK, i mae 3a6e3neunTy anessiiiiiHe oCKapKeHHs TaKOTo
cysoBoro pimmenns Ha migcrasi m. 17 4. 1 ¢1. 7 Ta 4. 1 ct. 24 KIIK, gxki iforo rapan-
TYIOTh, 3 OTJIAY Ha nonoxkenss 4. 6 ct. 9 KIIK.

Bucnoexu. Pestomyroun HociykeHi y cTaTTi MpoOIeMHl TTUTAHHS HaTaHHS
MOTEPIIJIOMY JI03BOJY Ha TUMYACOBUU JIOCTYII JI0 Ppedel 1 JOKYMEHTIB, aKIeHTYEMO
Ha HaraJbHiil moTpebi 3aKOHOAABUOTO iX BupimeHHsa. Amxke 3apa3 Hopmu KIIK He
3aKpIIJIIOIOTh MPABO MOTEPITJIOTO Ha 3BEPHEHHS JI0 CJIITIOTO CY// 3 KJIOTOTAHHSIM
IIPO Ha/laHHS THUMYAcOBOIO JIOCTYILY /10 peuell 1 JokyMeHTiB. Ile nutanus nepenano
Ha poarmsan Bepxosaoro Cymy. OpHak HaBiTh SK BUIMA CyI0Ba JaHKa BepxoBHMIT
Cyzn He MOXKe CTBOPIOBATH Y CBOEMY pillleHHI HOPMY IIpaBa, Taki /il € BUXO/IOM 32
MesKi CBOIX MoBHOBasKeHb. OTiKe, 06 3a06€31eYnTH MPaBO MOTEPITIOrO Ha 30MpPaHHST
JIOKa3iB, caMe 3aKOHOJ[aBellb MA€ BUPIIMIUTU MUTAHHS PO OTPUMAHHS MTOTEPIiINM
TUMYACOBOTO JIOCTYITY /IO Peveil i JOKYMEHTiB.
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Temporary access to things and documents: problematic issues of law enforcement

The article explores the issues of the victim’s involvement in the process of obtaining temporary
access to things and documents. The current legislative provisions were analyzed, according to it only
the parties to criminal proceedings have the right to appeal to the investigating judge during the pre-
trial investigation or the court during the court proceedings requesting temporary access to things and
documents. It is established that when a victim is not a part of the criminal proceedings, he is not empowered
to apply to the investigating judge with a request for temporary access to things and documents. However,
the practice of applying the law evidences about application another one approach to the solution of
this issue, in particular, the existing court decisions on granting the investigative judge permission to the
victim to temporary access to things and documents. This practice has led the Supreme Couwrt to find that
there is a lack of clarity, uncertainty about the legal rules regarding the victim’s status and his rights in
criminal proceedings, which constitutes an exclusive legal problem. In order to resolve this issue and to
ensure the development of the law and the formation of a single law enforcement practice, the panel of
judges concluded that it was necessary to refer the criminal proceedings to the Grand Chamber of the
Supreme Court. In order to resolve this problem and to ensure the development of law and the formation
of a uniform law enforcement practice, the panel of judges concluded that it was necessary to refer
criminal proceedings to the Grand Chamber of the Supreme Court and to ask questions for clarification
of the legislative provisions. On the basis of the generalized case law, it was concluded that there is no
unity in approaches to granting the victim permission for temporary access to things and documents. It is
concluded that the issues raised in the article are theoretical and practical issues of granting the victim
permission for temporary access to things and documents which need their legislative solution.

Keywords: victim; temporary access to things and documents; law enforcement practice; decision
of investigating judge; security measures.
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NMOAICEMIA AK AE®EKT KPUMIHAABHOIO
NMPOUECYAABHOIO 3AKOHOAABCTBA

Cmammio npucesueno UHAUEHNIO XAPAKMEPHUX O03HAK 3AKOHOOABUUX Oe(eKxmis, GUKIUKAHUX
3ACMOCYBANHAM Y MENCAX HOPMAMUBHO-NPABOB0Z0 axma (a00 68 Meuax 2anysi 3aKono0ascmea) mep-
Minonoziunux gopmymosany, wo € bazamosnaunumu. Ilonicemiss d06oni uacmo nezamueno 6nAUBAE Ha
popmysaniLs NOHAMILNO-KAME20PIAIpHOZ0 ANapamy KPUMIHAILI020 NPOUCCYAILHOZO 3aKOHOOAGCMEA 1
CIPUMUHSIE HU3KY NPpoOReM npuxiadnozo xapaxmepy. IIpose nonicemii y kpuminaivhomy npoyecyain-
HOMY 3aKOHOOABCMEI PO3LAANYMO HA NPUKAAi 6AzamMO3HAUHO20 10PUOUUHOZO MEPMINA <NPUMUPEHHS>.

Hazonoweno, wjo 6 KpUMiHALbHOMY NPOUECYATLHOMY 3AKOHO0ABCME] iCHYI0Mb 6UNAOKU, KOAU NPO-
baema noxicemii He GUPIUYEMbCS BPAXYBANHAM KOHMEKCMH020 3HAYEHHs., 4 3ACMOCY8anis 3acodie
maymadenns mekcmy 3axony ne sabesneuye oonosnaunoi 6ionoeidi. Taxa cumyayis inocmpyemocs npu-
KIA0OM BUKOPUCANHSL 3AKOHO0ABYUEM 10EHMUUH020 MEPMIHOI0ZIUHO20 NOZHAUEHNHS <CYOOBUT PO32ZISL0>
ax naseu cmadii posensidy nposadicenns y cyoi nepuioi incmanyii, max i HauMenyeanms i oKpemozo
(Opyeozo) emany, sixuii nepedbauae docriorcenis dokaszie. O6rpyHmMosano npono3uyii wo0o ycynenis ma
n000aaNIHS BKA3ANUX 3aKOH00asUUX Oedhexmis.

KmouoBi cioBa: 3akoHOMABYI fieeKTH; ToJIiceMis y KPUMiHATBHOMY IIPOIECyaTbHOMY 3aKOHO-
JIaBCTBI; TEPMIHOJIOTIUHE TIO3HAYEHHS; TIyMayeHHsI TEKCTy; GaraTo3HauHi TePMIHOJIOTIUHI (HOpPMYJIHO-
BaHHST; IPUMUPEHHST; CYZI0BUI PO3TJISII.

Jeiioa E. A., kaHauaar 0pUIMIECKUX HAYK, ACCUCTEHT Kadeapbl YrOJOBHOTO TIpoliecca, Haimo-
HAJIbHBIN I0pUNYecKuil yHUBepCcUTeT nMeHn fIpociaBa Myzaporo, YkpanHa, . XapbKOB.
e-mail: elena008888@gmail.com ; ORCID 0000-0001-9416-9357

IMomncemus kak neeKT KPUMHHATIHHOTO MPOIECCYATBHOTO 3aKOHOIATEIhCTBA

Cmamovsi nocesuena onpedeienuo XapaKmepuovix nPUsHaKos 3aKoHo0ameivivlx dedexmos, o0y-
CILOBAEHHBIX NPUMEHEHUCM 8 PAMKAX HOPMAMUBHO-NPABOG020 aKmMa (Ui 8 Npedesax ompaciu 3axonood-
MeNbCMEA) MHOZOZHAUHBIX MEPMUHOLOZUUECKUX GHopmyaupook. [onucemus 00801610 wacmo okasviéaem
HeeamueHoe GAUSHUE HA POPMUPOBAlUe NOHIMULIHO-KAMEZOPUATHIHO20 ANNAPAMA Y20J06H020 NPOUEC-
CYALIHO20 3aKOHOOAMENLCMEA U leuem 3a coboil psd npobiem npukiaonozo xapaxkmepa. Iposenenue
NOJUCEMUU 8 Y20J0BHOM NPOUECCYATLHOM 3AKOHOOAMENbCMEe PACCMAMPUBACMC HA NPUMEDPE MHO-
203HAUI020 TOPUOULECKOZ0 MEPMUNA <NPUMUPEHUE>.
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Ioduepkusaemcs, wmo 6 Yzol06HOM NPOUECCYATLHOM 3AKOHOOAMENbCMEE CYUECTEYIOM CLYuau,
K020a NpobieMa NOTUCEMUU He PEUACTNCS C YUemOoM KOHMEeKCMHO20 SHAYeHUs, a4 NPUMEHEHUe CPeocms
MOAKOBAHUS. MEKCMA 3aKOHa He obecneuusaem 00HO3HAUHOZ0 omeema. Taxas cumyauus uimocmpu-
DPYEmcs npUMepom UCNOIb308AHUS 3AKOHOOAMENEM UOCHMUUHO0Z0 MEPMUHOLIOZUUECK020 0003HAUECHISL
«cydebroe pasdupamenspcmeos Kax 01 HA36AHUS CMAOUL PACCMOMPEHUsL NPOU3BOOCMEA 8 cYyde Nepeoti
UHCaHYUU, MAax u 01st HAUMEHOBAHUS. ee 0MOeAbH020 (8MOPO20) IMANd, KOmMOPvLil Npeonoazaem uccie-
dosanue doxazamenvcme. Dopmyaupyromcest npeoroNcenus no YCMPanenuio u npeodoieHUI0 YKA3AHHDIX
3akonodamenvivix deghexmos.

KioueBsbie cioBa: 3akoHopaTebHbie eheKThl; MOJIUCEMUs] B YTOJIOBHOM MPOIECCYaTbHOM 3aK0-
HOJATETHCTBE; TEPMUHOJIOTHYECKOE 0003HAYCHHUE; TOJKOBAHNE TEKCTa; MHOTO3HAYHBIC TEPMUHOJIOTH-
yeckue (HOPMYTUPOBKY; TPUMUPEHIE; CyIeOHOE Pa3OUpaTENbCTBO.

ITocmanoexa npoonemu. 13 noraubIEHHSIM COIaJIbHUX 3B’I3KIB TOCUIHBCS
1 BIJIUB MpaBa B IIJIOMY Ha CYCIiJbHI BijHOcuHU. HacaifikoM 11boro crauo piske
3POCTaHHs KiJIbKOCTI HOPMAaTUBHO-TIPABOBUX aKTiB, SIKi /IaJIeKO HE 3aB3K/IU BiJlIIOBi-
JIAl0Th BMMOTaM 3aKOHO/IaBYOl TEXHIKM. Y 0GararhboX BHUIAIKaX 3aKOHOAABEIb (hOpMye
BJIACHY CTPATETit0 HOPMOTBOPEHHS HA OCHOBI KIJIbKICHOI, & He SIKICHOI XapaKTePUCTHUKH,
IO TSATHE 32 CO00I0 301IBIIEHHST 3aKOHOIABYOT0 MAaCUBY 0€e3 Horo HeoOXiTHOTO YI0CKO-
HasteHHst. Came TOMy ITPaBHUKK-HAYKOBII BCE YacTillie 3BepPTaioTh yBary Ha mpobJiemMa-
TUKY /leheKTiB 3aKOHOIABCTBA Ta MOSK/IMBI TIJISIXU MTO/I0JIAHHS 1 YHUKHEHHST OCTaHHIX.

Ananiz ocmannix docaioxicens i nyoOAiKayill, 1O CTOCYIOTHCS IOPUAUIHOIO
(heromena «reekTH 3aKOHOIABCTBAY, [IAE TT/ICTABU KOHCTATYBATH iCHYBaHHS JIOBOJI
BaroMoTO i Pi3HOIIAHOBOTO 3araJbHOTEOPETUYHOTO MiATPYHTS IJIS TMOAATBIITOTO
BHUBUYEHHSI 03HaYeHOro muTanug. OkpeMi acekT 1mpobaeMu aedeKTiB KpuMiHab-
HOTO TMPOIECYaTbHOTO 3aKOHOAABCTBA OyJIM TPEAMETOM HAYKOBUX TOCJIiKEHD
M. M. Ipomsutcekoro (M. M. Hrodzynskyi), IO. M. Tpomiesoro (Yu. M. Hroshevyi),
M. M. 3abapuoro (M. M. Zabarnyi), O. B. Kamninoi (O. V. Kaplina), B. II. ITis-
Hernka (V. P. Pivnenko), C. M. Tloanecuux (S. M. Podliesnykh), B. O. Pubanku
(V. O. Rybalka), B. B. Poxuosoi (V. V. Rozhnova), B. M. CaBuipbkoro
(V. M. Savytskyi), I. A. Titka (I. A. Titko), O. M. Tomouka (O. M. Tolochko),
O. I uno (O. H. Shylo), M. €. Illymuia (M. Ye. Shumylo) ta in.

OpHak soci yrMMasio mpobJieM sIK TEOPETHYHOTO, TaK 1 TPUKJIAHOTO XapaKTepy
YeKaTh CBOTO BHpIileHHs a00 MOTPeOYIOTh TIEPEOCMUCTIEHHST Y KOHTEKCTI OHOBJIEHOT
MapajJiIiT™My TIPABOBOI periaMeHTallil KpUMiHaJIbHUX MPOIeCyaTbHUX TTPABOBITHOCHH.
Tak, y cyuacHili yKpalHCbKiH I0PUANYHIN HAYIl 3a/IUIITAETHCST HEJIOCTATHBO JTOCJII/IKe-
HUM Takuii e@ekT KpUMiHaJIbHOTO MIPOIEeCyaIbHOTO 1IPaBa, SK MoJiceMisl.

Mema nyonixauii — BCTAaHOBUTH I OXapaKTepU3yBaTH OKpeMi aedeKTH Kpu-
MiHQJILHOTO MPOIECYaTbHOTO 3aKOHOABCTBA, MOPOKEHI HaraTO3HAYHICTIO BUKO-
PUCTAHNUX 3aKOHO/IABIIEM JIEKCUIHUX OMHUIID — TOJIiceMi€To, chOPMYTIOBATH Ha Tii
OCHOBI HOBiI HAYKOBO OOTIPYHTOBAaHI BUCHOBKH i MPOIO3MIIii.

Buxnao ocrnosnozo mamepiany. Tlosicemist y npaBoBiii JliTepaTypi BUSHAYAETHCST
3aKOHO/IaBYMM JieheKTOM Jinllle B pasi, KoJIi BKa3aHe SBUIIE BUSBJISIETBCS Y MesKax
OJIHIET Tamy3i 3aKOHOABCTBA. AJIKe, SIK YKa3yIOTh TOCJITHUKH, CIIendiaHo©0 0c06-
JIUBICTIO 1OJIiceMii B IOpUIMYHIN TEPMiHOJIOTI € Te, 1110 OJIMH 1 TOH Ke TePMiH 4acTo
BJKMBAETHCS 3 PI3HUMU 3HAUEHHSIMU Y PI3HUX Taiy3sx mpasa. [Ipumipom, Tepmin
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«3acTaBa» Ma€ pi3He 3HAUYEHHS Yy IMBIIBHOMY i KpuMiHagbHOMY Tipasi [1, c. 120].
VY Takux BHUIAJKaX, Oe3IIEePEUHO, CaMe 3araJbHIi KOHTEKCT Tajys3i Ta KOHTEKCT BifImo-
BiIHOTO TaJTy3€BOTO iHCTUTYTY 3a0e3Meuye PO3MeKyBaHHS 3MiCTOBOTO HAaBAHTasKEHHST
TEPMiHIB 1 YHEMOJKJIUBIIIOE BUHUKHEHHS TTPOGJIEM IIO/I0 MPABUILHOTO PO3YMIHHST i
3aCTOCYBaHHS HOPMU.

30BCIM IHAKIIOIO € CUTYallis, KoM OaraTo3HayHi TePMiHU BUKOPUCTOBYIOTHCS
y Me)KaxX OJIHI€] rajysi 3aKOHO/IaBCTBA UM HaBITh OJIHOTO HOPMATHUBHOTO 1TPABOBOTO
aKkTa. Y JaHOMY pasi HAeThCcsT PO peryIioBaHHs BiIHOCHO BiZoCOOJIEHOI Ta OXHO-
PIZIHOT TPYTIU CYCHINbHUX BIIHOCKH, OKPEMi CErMEHTH SKOI TaKOK CXO0Ki 32 CBOEIO
COIiaIbHO-IIPABOBOIO IIPUpPooo. Tox Taka OJHOPIAHICTH IpeaMeTa MPaBOBOTrO
PEryJIioBaHHsSI BUMara€ MaKCHMMaJIbHOI TEPMiHOJIOITYHOI YiTKOCTI, TI03asIK caM 110 co0i
KOHTEKCT OKPEMUX ITPABOBIJIHOCHH HE € a)X TaK sICKPaBO BUPaKeHNM, 11100 3a6esrie-
ynuTh Ge3CIipHe PO3MEKyBaHHsI CYyTHOCTI HaraTO3HAYHOTO TEpPMiHa.

IIpossBu HOpMATUBHOI TIOJTiCEMIi, STKA 3HIKYE UiTKICTh 3aKOHY, a OTKe, TIOPOIKYE
CKJIQ/THOIII Y TTPABO3aCTOCYBaHHI, MOJKHA BIIHAUTHU 1 Y 3aKOHOJIABCTBI, MO 3aCTOCO-
BYETHCS Y chepi KpUMIHAJIBHOTO CY/IOUMHCTBA. PO3T/ISHEMO OCHOBHI aCTIEKTH.

Opuduuna 6azamosnaunicmo mepmina <npumupenns>. AKTUBI3AINS PO3BUTKY
PI3HOTO POy KOHCEHCYATBHUX TIPOTEYP Y chepi KpUMIHAIBHOTO CYZIOUMHCTBA CTaIa
MPUYMHOIO PO3NINPEHHS BUKOPUCTAHHS TePMiHA <«IIPUMUPEHHS». 30Kpema, y 4. 4
ct. 56 KIIK nepenbauero, 1o Ha BCIX CTaisSIX KPUMIHATHLHOTO TIPOBA/PKEHHST TTOTEPITi-
JIVI MA€ TIPABO NPUMUPUMUCSL 3 TT1I03PIOBAHIM, OOBIHHYBAUYEHNUM 1 YKJIACTH YTOMY TIPO
npumupenns. Y nependadeHnX 3aKOHOM YKpalHU PO KPUMIiHAJIBHY BiIOBIAIbHICTH
ta 1M Koziekcom BUTIaIkax npumupenns € mijicTaBoIo sl 3aKPUTTS KPUMiHATIBHOTO
npoBaizKeHHs. Tox TpUUi BXKMBAIOYN TEPMiH «IIPUMUPEHHS», 3aKOHO/IaBellb, 110 CYTi,
JIVITITE JIA€ 3PO3YMITH, 10 TIPUMUPEHHS MOXKe OYTH B Pi3HUX IOPUANYHUX GopMax i
TATTU 32 cOO0I0 Pi3HI IOPUANYHI HACIIKY, ajle IPU I[bOMY He JIA€ JKOIHUX PO3’sic-
HeHb. BopHovac GaraTo3HauHicTh (MIPUHANMHI 3 TO3WIlIT KPUMIHAIBHOTO MPOIIECY)
TepMiHa «IIPUMUPEHHS» IIIITOBXYE MPABHUKIB /10 TOTO, 1110 3BOPOT «HA BCIX CTAIisIX
KPUMIiHAJIBHOTO TPOBA/KEHHS MOTEPIIINN Ma€ MPaBO NPUMUPUMUCS 3 T11103PIOBa-
HuMy» (4. 4 c1. 56 KIIK) TiymMmauuTbest po3mmproBaIbHO i PO3MOBCIOKYETHCS SIK
MiHIMYM Ha YOTUPH BUTIAJIKU: &) YKJIaZeHHs yroan mpo mpuMuperss (ct. 471 KIIK);
6) 3BUIbHEHHS BiJl KPUMIHAIBHOI BiIMOBIATBHOCTI Y 3B'SI3KY 3 MIHOBUM KasiTTSIM
(ct. 45 KK), ajpke Taka BUMOTA JAHOI MiZICTaBH, SIK BiJINTKO/AYBAaHHS IKOAM 1 1Upe
KasITT4, JOBOJIi 4aCcTO OTOTOXKHIOETHCS 3 MPUMUPEHHSIM; B) 3BiJIbHEHHS Bijl KPUMi-
HAJbHOI BiIMOBIAIBHOCTI Y 3B’513KY 3 TPUMUPEHHAM BUHHOTO 3 1TOTepijauM (cT. 46
KK); r) 3akputTs 1poBajyKeHb MPUBATHOIO OOBUHYBAYeHHS Y 3B’S3KY 3 BiIMOBOIO
norepmizioro Bix o6BunyBaverns (1. 7 4. 1 ct. 284 KIIK). Sk pesybrar, y npaBo-
3aCTOCYBaHHI CIIOCTEPITa€ThCS TIIYTaHWHA y (hOPMax MPUMUPEHHS Ta MOJOKEHHSIX
3aKOHY, KOTPi MalOTh 3aCTOCOBYBATUCS B Tiil UM IHIIIIA CUTYaITii.

[loBoJIi iITOCTpaTUBHUMHU Y 1IbOMY KOHTEKCTI € CyJOBi pillleHHs, HaBe/leHi B
OTHOMY i3 y3arajbHeHb IpakTuku. Tak, yxBano KoMaHiiBCbKOTO pallOHHOTO CYILY
Kiposorpazachkoi 06acTi 3aKpuUTO KpUMiHaJIbHE IIPOBaKeHHs ctocoBHo Ocobu 1,
006BMHYBAUEHOTO Y BUMHEHHI KPUMIHAJIBHOTO TIPABONOPYIIEHHS, epeadadeHoro 4. 1
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cr. 125 KK Ykpainu, y 38’s13Ky 3 BiZIMOBOIO ITOTEPITLJIOTO Bifi 0OBUHYBaueHHs (KpUMi-
HasbHe mpoBakeHHs Ne 391 /757 /13-k). OnHak 3 HaflaHUX MaTepianiB BOAYa€ThCs,
1110 OOBMHYBAJIBHUI aKT HAINIIOB 3 YTOIOI0 TIPO TIPUMUPEHHS, sIKa CYJIOM He PO3TJIsi-
HyTa y HiZITOTOBYOMY CY/ZI0BOMY 3acCiJlaHHi, a IiJi 4ac CyJI0BOrO PO3IJISLY IIPUIHATO
pillleHH PO 3aKPUTTs KPUMIHAIBHOIO IIPOBAJKEHHA 3 IIiICTaBH, repeabadeHol 1. 7
u. 1 c1. 284 KIIK Ykpaiuu — HOTepIijinii BiMOBUBCS BiJi OOBUHYBaYeHHS Y KPUMi-
HAJILHOMY TIPOBA/KEHHI Y (hOPMi MPUBATHOTO OOBUHYBAYECHHSI.

YxBamoio 3HaM’ SHCHKOTO MiCHKPAOHHOTO CyMy KpPUMiHATbHE MPOBA/KEHHS
crocoBHO Ocobu 1, o6BuHyBauenoi 3a 4. 1 cr. 125 KK Ykpainu, 3akpuro, a Ocoby
1 3BiJIBHEHO BiJi KPUMIHATLHOI BiJITOBIIAJIBHOCTI y 3B’SI3KY 3 JIHOBUM KasTTSIM Ha
mizcrasi 4. 3 cr. 288 KIIK Ykpainu, cr. 45 KK Ykpainu. Ase, sik B6aUa€Tbest 3 Cy/10-
BoOro pinreHnsi, norepiina Ocoba 2 BiMOBUIACH BiJl 0OBUHYBAaYeHHs, a BiIIOBiIHO
10 4. 4 ct. 26 KITK Ykpainu BigiMOBa OTEPIIIOro Biji 0OBUHYBAYE€HHS Y BUIAKAX,
nepenbadennx KITK, € 6e3yMOBHOIO TIICTABOIO JJIsT 3aKPUTTST KPUMIiHATHLHOTO TIPOBa-
JUKeHHsT y opMi puBaTHOTO 0OBUHYBaueHHs! (mpoBakenHst Ne 1-k1/389/57 /13).

YxBasioro OsekcanpiBcbkoro paitonroro cyay Kipoorpaachkoi obsacti Kpu-
MiHaJbHE TIPOBaKeHHsT cTOCOBHO Ocobu 1 3aKpUTO y 3B’SI3Ky 3 MPUMHUPEHHSIM 3
norepriauM Ocoba 2 Ha migcrasi cr. 46 KK Yipainu. Ilpu 1ibomMy cy/1 yKasas, 110
norepiianii Ocoba 2 3BepHYBCS 3 KJIOHOTaHHAM Y HOpsAKy 4. 4 cr. 286 KIIK (mops-
JIOK I/ 3BUIBHEHHS BiJl KDUMIHATBHOI BI/IMOBIIAJIBHOCTI), a CY/l, TTOCTAHOBJISIIOUU
yxBasy, KepyBascs 11. 7 4. 1 cr. 284 KITK (BigmoBa notepriiioro Bi 06BUHYBaYeHHs
y KPUMiHAJIbHOMY TIPOBA/KEHHI Y (hOpMi MPUBATHOTO OOBUHYBAUYEHHST).

Anasioriuni nopynienHs gonyiieHi OJeKcaHApiBCbKUM PallOHHUM CY/IOM
KipoBorpaacbkoi obyacti B KpuMiHaJAbHUX TpoBajsKeHussx Ne 1-kr/397/6/13,
1-xn/397/12/13 [2].

[TokazoBo, 110 BpaxoByOUM HaBe[eHY HeraTWBHY HpakTuky, CymoBa manaTa y
KpUMiHAJIbHUX cripaBax AmessitiiiHoro cyay KipoBorpajachkoi obsacTi 3mificHnIa
cripoby po3MeskyBaTH IOpUANYHI GOPMU IPUMUPEHHS, SIKi MOKJIUBI Y KPUMiHAJb-
HOMY ITpolieci, BKa3aBi HactynHe: «Cii 3BakaTH, 1110 3TiIHO 3 YUHHUM 3aKOHO-
JIaBCTBOM TPUMUPEHHS TIOTEPIIJIOr0 3 Mi03PI0BaHUM ab0 OOBHHYBAuYECHUM MOKe
MaTtH OfiHy i3 TphOX (hopM (BiMOBA MOTEPIIIIOTO BiJi OOBUHYBAUYEHHS, TIPUMUPEHHS
BUHHOTO 3 MOTEPITJINM, YKJIAJIEHHS YTOAW PO MPUMHUPEHHS ), TII0 MAlOTh Pi3Hi mpa-
BOBi HacJIiKU. 30KpeMa, BiZIMOBA MOTEPIIJIOTO BiJi 0OBUHYBaYeHHsST € 6€3yMOBHOIO
MiICTABOIO [I7sT 3aKPUTTST KPUMIHATILHOTO MTPOBAIKEHHS y (hopMi TPUBATHOTO 0OBU-
HyBa4yeHHSsT; IPUMUPEHHS [TOTEPIILIOro 3 MiZI03PI0BaHUM ab0 OOBUHYBauEHUM, Kl
BIIEPIIle BYMHUB 3JI0YNH HEBEJIUKOI TSIKKOCTI ab0 3JI04MH CEPeHbOI TSIKKOCTI 3
HeoOEPEsKHOCTI Ta BifIMKOAYBAB 3aB/iaHi HIUM 30UTKI ab0 YCYHYB 3aIO/isTHY TITKO.LY,
€ MiCTaBOIO /IS 3BLIbHEHHST 0COOM BiJl KPMMIiHAIBHOI BifmosigaabHocTi. HeobXinHo
nam’aTaTy, 1o y TaKUX BUIAJKAX YKJIQJEHHS YrOAW IIPO IPUMHUPEHHS BHUKJIOYA-
etbest» [3]. Tlpu oMy, Ha Halm MOTJIsi, X04a caMa crpoba po3MekyBaHHs (Hhopm
MIPUMUPEHHS Y KPUMiHAJBHOMY TIPOTIeci, 3/lificHeHa BKa3aHUM aledIliitHuM Cy/I0M,
€ CXBaJbHOIO, OJlHAYE Pe3yJbTaT iHTePIpeTaIliiiHol AiSIbHOCTI BCe XK Ma€ OKpeMi
MpOTaIMHU. 30KPeMa, JIETIO CITIPHOI0 BUAAETHCS Te3a, MO BiIMOBA MOTEPITIJIOTO Biff
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0OBUHYBaueHHSI Y TIPOBA/KEHHIX MPUBATHOTO OOBHHYBAUYEHHS € OAHIEI0 3 (hopM
MPUMUPEHHS TTOTEPINJIOTO 3 TMiI03PI0BAHNM. SIK CIpaBeTMBO 3a3HAYAIOTH JIOCJIiI-
HUKW JTAHOTO TIMTAHHS, <IIPY TIOBEPXOBOMY O3HAOMJIEHHI MOKe 3/IaTHC, IO BiZIMOBA
MOTEPIIJIOTO Biji 0OBUHYBAaYE€HHST € OJHUM i3 PI3HOBU/IIB IPUMHUPEHHS, OCKIIBKY B
OCHOBI Takol BiJIMOBM, SK TPABUJIO, JIEKUTD MPOIIEHHS MOTEPIIINM IIPABOIIOPYIII-
HUKa, X04a TOMIOHUIT BUCHOBOK € MOMUJIKOBUM> [4, ¢. 299]. Po3BuBaiouu 1o Tesy,
3a3HAYMMO, 1[0 3aKOH He MOB’SI3y€ BiJIMOBY Bijl OOBHHYBAYCHHS Y MPOBA/KEHHSIX
MPUBATHOTO OOBUHYBAYEHHST BUKJTIOYHO 3 TIPUMUPEHHSIM: PIllIeHHST TOTEPITIOTO PO
BiZIMOBY BiJl OOBMHYBaYeHHS MOKe OyTH BUKJIMKaHE K TIPUMUPEHHIM i3 [IPaBOIIO-
PYITHUKOM, TaK i Oyb-SKUMHU {HITMMU MOTHBAMH, BIIOMUMHU JIUIIE TTOTEPITLIOMY.
Binbire Toro, mpuMupenHs — 1mpoiiec B3aEMHUI, TOMY BUMarae 3HATTS KOHMJIIKTHO-
CTi SIK y CBIIOMOCTI TIOTEPIILIOTO, TaK i y TMi03poBaHoOro, 0OBUHYBayeHoro. Haro-
MiCTb, MOKJIUBICTD 3aKPUTTS MPOBa/pKeHHs 3a 1. 7 4. 1 c1. 284 KIIK 3akon B3arami
HE CTaBUTh Y 3aJI€KHICTD Bijl TO3UINT MiI03PIOBAHOr0, OOBMHYBAYEHOIO 1 BU3HAYAE
JIaHy TCTaBy JIJIsT 3aKPUTTS STk Oe3yMOBHY, HaBiTh 32 HassBHOCTI 31 CTOPOHU BKasa-
HuX cy6’ekTiB 3amepederb. ToMy BiZIMOBY TIOTEPIIJIOrO BiJl OOBUHYBAYeHHS y MPO-
Ba/UKEHHsIX Y (hOPMi IIPUBATHOTO OOBUHYBAYEHHST HEKOPEKTHO PO3TJISAATH SIK OJ[HY
i3 ropuaAnYHUX HOPM NPUMHUPEHHS HOTEPIIJIOTO 3 MiZI03PIOBAHUM, OOBUHYBAYEHUM,
OCKIJIbKM TIPUMUPEHHS € JIMIIEe OJHUM i3 6araThbOX MOTHBIB, SIKi MOXKYTb JIeKATH B
OCHOBI pillIeHHsT TTOTEPIIIOTO PO BiZIMOBY BiJl OOBUHYBAaY€HHSI.

3azHauumo, 1o cama 1o cobi KoHcraTailis dhakrty moJicemii y il curyariii i
MOPO/IKEHI HEelo TIPOGJIEMH TIPABO3ACTOCYBAHHST aKTYaIi3yIOTh OIPAIIOBAHHST OKpPeC-
seHoi mpobsieMaruku. TOK OCMUCIIOI0YNM BUIIEBUKIAJEeHE Y KOHTEKCTI HAIIOrO
JIOCTIKEHHS, BAPTO PO3TJSHYTU JONLIBHICTh TEPMIHOJIOTIYHOI KOPEKITil i YCYHeHHS
noJticeMil.

Crip 3ayBaxuTH, 110 BUIAJKU ITOMUJIKOBOI KBasiikallii BifiMOBM TOTEPITIOTO
Bi/l OOBUHYBaYeHHS € He HACJIIKOM 0araTO3HAYHOCTI TepMiHa <«ITPUMHUPEHHS>
(ockinpku 1. 7 u. 1 cr. 284 KIIK Takoro TepmiHa He MiCTUTh), a PE3yJbTaTOM
YaCTKOBOTro 306iry COIliaJbHO-TIPAaBOBOI MPUPOAK BiMOBY BiJ OOBHHYBadeHHS ii
MPUMUPEHHS.

CTOCOBHO X BUTA/IKIB, y SKUX IOPUANYHA TTiICTaBa AJs MPUWHATTS PillIeHHS
BU3HAaY€HA 3 BUKOPHUCTAHHSAM TepMiHa <«MPUMUPEHHS» (YTOAa TIPO NPUMUPEHHS
(ct. 471 KIIK) i 3BiIbHEHHS BiJI KpUMIHAJIBHOI Bi/IMOBIIAJIBHOCTI y 3B’S3KY 3 npu-
Mupennsm BuHHOTO 3 ioteprinuM (ct. 46 KK)), To Tyt nuranns ycyHenHs moJicemil
3QJIUIIAETHCS aKTYaJTbHUM.

Bapro narazatu, mo 60porbba 3 medekrtamMu 3aKOHOIABCTBA mepenbadae aBa
OCHOBHI TIIJISIXM: a) YCYHEHHS e(heKTy MIJITXOM BiITTOBITHIX HOPMATUBHIX KOPEKTUB
(BHECEHHST 3MiH JI0 TEKCTY 3aKOHY); 0) mojoantst neeKTy MpaBOiHTepIpeTaIiii-
HUMHK criocobaMu (SIK TIPaBUJIO, Ha PiBHI odiliiiHOro TaymMadeHHs: abo mpodeciiiHoro
TJyMadeHHsI BUIUMU CyIoBUMU iHCTaHIligamMn ). [Insx ycyHeHHs momicemil Tepmina
«rpumMupentst> yepes BHecenHst 10 KITK i/a6o KK BiAmoBigHux HOpMaTHBHUX 3MiH,
CIIPSIMOBAHUX Ha 3aMiHY B OJIHOMY 3 BUIIQ/IKIB YKa3aHOTO TepMiHa Ha iHINIWHI, Ha
Hallle TIePeKOHaHHs, y JIaHiil cuTyartii mpobsemMy He BUPIIIUTh, 6a Gijiblie, HOPOAUTH
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HOBY. Piu y TOMYy, 1110 TepMiH <«IIpPUMUPEHHS» A0BOJI YiTKO i HOBHO BifoOpaKye
IOPUIMYHY T/ICTaBY, KA JIEKUTh B OCHOBI SIK YKJAJEHHS yTOIU TPO MPUMUPEHHS
(ct. 477 KIIK), Tak i 3BiJIbHEHHS BiJl KPUMIHAIBHOI BiMOBITATBHOCTI Y 3B’SI3KY 3
npuMupeHHsM BUHHOTO 3 orepiinm (ct. 46 KK). Tox cripoba 3HaiiTi TepMiHOJIO-
TYHUN 3aMiHHUK JIJIS OJTHOTO 13 HaBe/leHNX BUIIAJIKIB, MO-TIepIile, HaBPs/L YU MaTUMe
pe3yJibTaTOM TOYHICTb TEPMiHOJOTIUHOTO MO3HAYEHHH, a, MMO-APYyTe, CHIPUYUHUTH
MOSIBY CUHOHIMIYHUX TEPMiHiB 3 ycimMa Hacmigkamu |5, c. 126]. Tomy, Ha Hamr norssz,
y 1IbOMY pasi JOPEYHO 30epert TepMiH «IIPUMUPEHHS»> st 060X CHUTYyaIlill, aje
JIaTU BIATIOBI/IHI PO3’ICHEHHS 111010 1X PO3MEKYBaHHA Ha PiBHI octanoBu [lnenymy
BCCY (BCY). Tum 6isbliie, 10 OIrcaHa CUTYallisi HOPMaTUBHOI TOJTiceMil B IIJIOMY
Bi/INOBI/Ia€ IOKTPUHAJIBHIN BUMO3i, 110 SIKIIO BXKUBAETHCsI OaraTO3HAYHUIl TEPMiH, TO
3 KOHTEKCTY Ma€ OyTH 3PO3YMILJIO, B SIKOMY CaMe 3Ha4eHHi BAKMTO TEPMiH Yy JaHOMY
pasi [IIpo ne metanbnimte quB.: 6, c. 122]. Tepmia «IpuMUpPEeHHST» TPAKTUYHO 3aBKIN
BJKMBAETHCS 3aKOHO/ABIIEM y BiIIOBIHIN yCTajeHill JIHIBICTUYHIN KOHCTPYKITii
(«yroma mpo mpuMHUpeHHsT> a00 «3BiJTbHEHHS BiJl KPUMiHATBHOI BiMOBIAAIBHOCTI ¥
3B’S13KY 3 IIPUMHUPEHHSIM BUHHOIO 3 IOTEPIINM» ), KOHTEKCT SIKOI JIa€ MOKJIUBICTD
PO3MEKOBYBAaTH BKa3aHi MOHSTTSL.

3 orJigy Ha BUKJIAJIEHE, TMATPUMAEMO TIO3UITIIO JIOCTIIHUKIB, SIKi BKa3ylOTh Ha
HaraJbHy MoTpedy B iHTepIpeTalii MuTaHHs PO3MEKYBaHHS TaKUX IHCTUTYTIB, SIK:
a) BiZIMOBa MOTEPIJIOTO Bix oOBUHYBaueHHs (4. 4 c1. 26, . 7 4. 1 c1. 284 KIIK);
6) IpUMWPEHHST CTOPIH sIK mifcTaBa (yMOBa) /IS 3BUIBHEHHST Bifl KPUMiHAIBHOT
Bignosifambaocti (cT. 46 KK); B) yroma npo npumupenns (cr. 471 KIIK) — na
piBHi indopmamniitnoro jucra abo nocranosu Iliaenymy Bepxosuoro Cyay. Boju-
HOYAC 3ayBakMMO, 110 OKpecjieHa TpobjieMa Ha ChOTOJHI BKe OTpUMasia J0BOJI
JeTaibHe HayKoBO-TeopeTnyte [/luB., Hamp.: 7, c. 124—136, 170-172; §, c. 159-160]
1 aHAJIITUYHE OINPAIlOBAaHHS BUIUMU CY/IOBUMU 1HCTAHIISIMA Ha PiBHI y3arajibHeHb
npaktuku [lus.: 3; 4, c. 300].

Buxopucmanmns 00nozo mepmina ons nosuavenus cmaoii cyooeozo poszisidy i ii
okpemozo emany. Ha Bigminy Bij cuTyaitii, KOJIM KOHTEKCT BKUBAHHs OaraTO3HaYHOTO
TepMiHa Ha/la€ MOKJIMBICTb PO3MEKYBATU IOPUMYHI 3HAYEHHS, B KPUMIHATHbHOMY
HPOIECYaTbHOMY 3aKOHOIABCTBI, Ha JKaJlb, ICHYIOTh BUIAIKH, KOJIM TIPObJIeMa ToJrice-
Mii He BUPIIIYETHCS BPaxXyBaHHIM KOHTEKCTHOTO 3HAYEHHSI, & 3aCTOCYBAHHs 3aC00iB
TJIyMadeHHsI TEKCTY 3aKOHY He 3abe3redye ojHO3HauHOI Bianosimi. IIpukiagzom €
BUKOPHUCTAHHS 3aKOHO/IABIIEM 1IEHTUYHOTO TePMiHOJIOTTYHOIO TTO3HAYEHHST «Cy/I0BUI
PO3TJIsA> K JIJIs Ha3BU CTaJil PO3TJISALY TTPOBAKEHHS Y CY/Ii MepIioi iHCTaHIIii, TakK i
JUIST HAlMEHYBaHHS 1i OKPEMOTO (IPyroro) erairy, sIKiil nepebadae J0C/IiPKEHHST T0Ka-
3iB. I1s1 TepmiHOTOTiUHa cuTyartis Buauka 3 puitasttram KITK 2012 p., 60 y pasirire
YUHHOMY 3aKOHO/IaBCTBI IPYTHil eTan cTajiil Cy/I0BOro po3ris/ly iMeHyBaBCs Cy/10BUM
CJiIcTBOM. AJie TI0Ka30BO, IO Y 3araJibHOBKUBAHOMY KOHTEKCTI TePMiH «CYZ0BUIA
pO3IJIsil> He € HaraTO3HAYHUM — TAKUM HOTO POOUTH caMe 3aKOHOIABEIb, TAl0YH TJL.
28 KIIK (sxa oxomumoe mporerypy Bijl BIIKPUTTS CYZOBOTO 3aCiIaHHS I 10 TIPOTOJIO-
IIeHHS CY/IOM OCTaTOYHOTO PillleHHS Yy cripaBi) 3araqbHy Ha3By «CynoBuil po3risy,
asie Tpu 11boMy 3a3Havaoun y 4. 2 c1. 347 KIIK, 1o cynoBuii posriisj HOYnHAETHCS
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3 OTOJIOIIEHHST TPOKYPOPOM KOPOTKOTO BUKJIA[y OOBUHYBAIBLHOTO aKTa. Y BHIA/IKAX,
ko KIIK BusHavae opupnvHy MiZCTaBy JIsI TOYATKY, 3MiHH a00 TPUITMHEHHS
MIPABOBITHOCHUH i3 BUKOPUCTAHHSIM TepPMiHa «CyIOBUI PO3TJs/», BKazaHe TOBiliHE
3HAUEHHST OCTAHHBOTO 3YMOBJIIOE ICTOTHI TPY/IHOII Y PABOPO3YMIiHHI i PAaBO3acTOCY-
BaHHI. 30KpeMa, HaOIBII SICKPABUM MPUKJIAIOM Mozke Oy mojioxkeHHst 4. 1 cr. 128
KIIK, BiAnoBizHO [0 SIKOTO HUBLIBHUIL TI030B Y KPUMIiHAJILHOMY IIPOIECi MOKe OyTH
Hpe iBJIEHUI <10 [IOYaTKy CYA0BOro posrisay». II[o6 mokasaT HeraTUBHI HACIIIKI
3aKOHO/IABYOI TOJIiceMil y TaHOMY ITUTaHHI, 3BEPHEMOCS /10 OKPEMUX HAYKOBUX PO3Bi-
JIOK, $SIKi LJTIOCTPYIOTH JliaMeTPaJIbHO MTPOTUJIEKHE PO3YMIHHSI HABEIEHOTO TOJIOKEHHS
KIIK. 3okpema, B 0JIHIX HAYKOBUX JiKepeJsiaX CTBEPIKYEThCS, 10 «ITUBITBHUHI TT030B Y
KPUMiHAJIbHII CripaBi MOsKe OyTH TIpe/I SIBJIEHO JIMIIE Ha JBOX CTaisIX: ITi/[ Yac J0Cy10-
BOI'O PO3CJIilyBaHHsI KPUMIHAJIBHOTO ITPABOMOPYIIIEHHS, a TaKOXK IiJ] Yac IiJIT0TOBYOTO
CyJIOBOTO 3acCilaHHs. ¥ BUMAJKY TPe/l IBJIEHHS IUBITBHOTO TTO30BY i/ 9ac CYZI0BOTO
POBIJISILYy KPUMIHATBHOI CIIPAaBU CY/I 3aJIMIIA€E 0308 6e3 posrisiay» [9, ¢. 353]. Tumui
K HAYKOBIII TTepeKOHaHi, M0 BUKOPUCTOBYIOUN CJIOBOCIIOYUYEHHST «II04aTOK CY/I0BOTO
PO3IJLSIY» JIJIsl TIO3HAYEHHST TPAHMYHOI 4acOBOI MeJKi peasrizarlil mpaBa Ha TIpej| sB-
JIEHHSI 1IMBIJIBHOTO TI030BY B KPUMiHAJILHOMY ITPOBA/KEHHI, 3aKOHO/IaBeI[b MaB Ha yBasi
came TI0YaTOK JIPYTOTO eTaly CTajlii CyZI0BOTO PO3IJISLY, @ 3HAYNTh HE BUKITIOYAETHCS
MOJKJIMBICTH TIOZJaHHS TIO30BHOI 3a9BW B TOMY YHUCJII Ha eTami BIIKPUTTS CYZOBOTO
3acifarHst (TOOTO 10 MOMEHTY OTOJIOIIEHHS TIPOKYPOPOM 0OBUHYBAJIBHOTO akTa)» |4,
c. 202]. BoueBuib, HaBe/eHi MO3MUIIIT He TOTPEOYIOTH J0JATKOBIX KOMEHTAPIB, OCKLIBKH
BUPA3HO CBIYaTh PO iCHYBaHHS IPOOJIEMH, BUKJIUKAHOI came HaraTo3HAYHICTIO HOP-
MaTUBHOI TePMiHOJIOTII.

BapianTtu 5k MOKJIMBUX TISAXIB i BUPINIEHHS 3a/IUIIAIOTHCS HE3MIHHUMM: a60
yeyBaTi JieeKT HIISIXOM 3aKOHOAABYOI KOPeKI(il, abo HaMaraTucs MmojoJaTu Horo
HEraTUBHI HACJIJIKA 3 3aCTOCYBAHHSIM IPOIEAYP PABOBOI iHTepIpeTallii. Y 1mboMy
BUITQ/IKY, Ha HAIll [IOIJISA/, I0PEYHO CTaBUTHU IMUTAHHS came IIPO BHECEHHS 3MiH /10
TEKCTY 3aKOHY, OCKIJIBKH, IO-TIepIiie, clipoOu iHTepIpeTaltii y il cuTyartii mopoKy-
I0Th MOJISTPHICTD TO3UILIH 1 He 3a6e31eUyIOTh €HOCTI TPABOPO3YMiHHSI (JIMB. HaBe/IeH]
HAyKOBI MO3MIIii), a, TO-IpyTe, KOPEKTHICTh 1 BUTIPaBAaHICTh BUKOPUCTAHHS TePMiHA
«CYZIOBUU PO3TJISA> /T HAaMEHYBaHHS JIPYTOTO €TaIy CYZ0BOTO PO3TJISALY SK CTail
y LIJIOMY BUKJIMKA€E CyMHIBH.

Boatouac BupitieHsst 1aHol mpoOIeMu MIISIXOM YHECEHHST 3MiH /10 3aKOHO/IaB-
CTBa MOPOJKYE NMUTAHHS 111010 HaliMEeHYyBaHHS BKa3aHOro eTamy. ¥ JaHOMY aclleKTi
MOKJIMBUMU € TIPUHANMHI TPU aJITOPUTMU: a) BiIPOJIPKEHHST HAaliMeHyBaHH:I, sKe iCHY-
Basio B KITK 1960 p. — «cyzmoBe ciifictBO»; 0) 3amo3ndyeHHs Ha3BU 3 iHIIOI ITPOIECy-
ampHOI ranysi (Hanmpukian, y IITK eram qocimkeHHs moka3iB iMEHYETBCS «PO3TIIS
cripasu 110 cyTi» (cr. 173 I1I1K); B) HOBe HaliMeHYBaHHS, SIKe MAKCUMAJTbHO TOUHO
Bi/IMOBIIATUME CYTi TTO3HAYYBAHOTO MOHATTS Ta CyYacHIN MapajiurMi KPUMiHAJIbHUX
IpoliecyaJbHUX TPABOBITHOCHH.

ITepmuri sBa i3 3aMPONIOHOBAHUX, HA HAIIl TIOTJISA]T, HE € BAAJIUMU 1 OCh YOMY.

Tak, moHoBseHHs HaliMenyBanus, ske icuyBaso B KIIK 1960 p., — «cymoBe
CJTZICTBO» — BUPINIIIO 6 MpobieMy TEPMIHOIOTIYHOI MOJTiceMii i BHECTIO 9iTKICTh Y
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MMUTaHHS TEPMIHOJOTIUHUX MEX TIpejl SIBJIEHHS 1IUBIJIBHOTO MO30BY. AJie 3K He CJIij
3a0yBaTH, 10 3aKOHOAaBYa TEPMIiHOJIOTISI JOBOJI YacTo Hece B coOi He JIMIIe HOpMa-
TUBHE, a TIe I i/1e0I0TiYHe HABAHTaKEHHST, BiJOOPAKYIOUHN COIIAIbHO-TIOMITHYHI pea-
JIil, y SIKMX CTBOPIOETHLCA 1 JIi€ HOPMATUBHUI aKT. /[0BOJI TIOKa30BUM y 11bOMY aCIeKTi
€ TEpPMiH «CYJIOBE CJIJICTBO», SIKUH 110 CYTi aKIIEHTY€E yBary Ha aKTUBHIHN (ciayiii)
POJIi CyLy, CHPSIMYBaHHi 0ro po60TH Ha BilyKaHHsI 06’ €KTUBHOI ICTUHM, IO IIPH-
TaMaHHO CKOpillle /i PO3ITYKOBO-IHKBI3UIIITHOTO, ajie He /I 3MarajJbHOTO THUITY
KpuMiHaIbHOTO TIportecy. ChOroHI aKTUBHICTD Cy/y, CIIPSIMOBAaHA Ha TMOIIYK 00 €K-
TUBHOI iICTUHU, CTABUTHCS B JIOKTPUHI KPUMIHAJIBHOTO TIpoliecy i cymHiB [/luB.
netanbro: 10; 11; 12) ¢. 21-28; 13, ¢. 142—-144]. 3Baskaroun Ha BKa3aHe, BUPIIIEHHS
1IbOTO MUTAHHS Yepe3 roBepHenHs 10 Tepminosorii KIIK 1960 p. € HenpuiiHaTHIM.

Insax 3amo3uyenHHss Ha3BU 3 IHINOI TPOIECYaTbHOI Taly3i, 30KpeMa i3 1UBLIb-
HOTO TIpoIIecy, Jie BiAINIOBIIHUI eTall Cy/I0BOTO PO3IJIsIy IMEHYETLCS «PO3IJIs/L ClIPaBU
no cyti» (cr. 173 TITK) Takox He € T0CKOHATMM, 60 Tist TEPMIHOJIOTTYHA KOHCTPYK-
IlisT He JOCUTH TOYHO BifoOpakye Mmo3HavyyBaHe MOHSTTSA. AJKe OBOJI CKJAIHO
CTBep/KYyBaTH, 10 Taki etanu, nepenbadeni sk IITK, Tak i KITK (3okpema, cymosi
nebartu, B paMKax SIKMX CTOPOHHM aHAJMI3YIOTh HOCJIKYBaHi J0Ka3¥ i HAAalOTh iM
CBOIO OI[IHKY, @ TAaKOK poOOTa Cy/y B Hapaadiil KIMHATI) HE OXOILIIOETHCSA TEPMIHOM
<PO3TJIsA]L CIIPaBU 110 CYTi».

Tox, Ha Hallle TepEKOHAHHS, BUPIIIEHHSIM TIPOOJIEMI Ma€ CTaTH HOBE HallMeHY-
BaHHS, SIK€ MAaKCHUMaJIbHO TOYHO BiJITIOBilaTUMe CYTHOCTI TMO3HAYYBAHOTO MOHSTTS
Ta CydyacHill mapajnrMi KpUMiHAJBHUX IPOIECYaJbHUX MPaBOBiiHOCKHH. BbOayaemo
JIOBOJTI BJIYYHOIO (SIK 3 MO3UILiT TEPMIHOJIOTII, TaK 1 3 MOTJISY i/1e0JI0Til Cy4acHOTO
KPUMIHAIBHOTO TIPOIECy) TaKy Ha3BY JIPYTOTO €TaIy CTafii Cy/lI0BOTO PO3TJSILY —
«JIOCJIKEeHHS I0Ka3iB». [lo-mepiire, 11e CJI0BOCIIONYYEHHSI TOYHO BigoOpasuTh 3MicT
JISIBHOCTI CyZy i CTOPIH y paMKax II0O3HA4yBAaHOTO eTally, [10-/pyre, BiJIOBi1aTuMe
3acajii 6e3mocepeTHOCTI OCTIKEHHST JOKa3iB i 3MarajbHiil mapajurMi cy4acHOTo
KpPUMiHAJIBHOTO IIpollecy. 3Baskaloun Ha BKasaHe, rporonyemo BHectu B KIIK Bij-
ITOBI/IHI TEPMiHOJIOTIYHI 3MiHMU.

Bucnoeox. 1lincymoByioun, BApTO HATOJIOCUTH, IO 3aCTOCYBAaHHSA B MeKaX HOpPMa-
THBHO-IIPABOBOTO akTa (abo Taiysi 3aKOHOZABCTBA) OaraTO3HAYHUX TEPMIHOJOTIUHUX
GopMyIOBaHb € OJIHUM 3 JIOBOJII ICTOTHUX 3aKOHOZABUMX JieheKTiB. AHAII3 TEeKCTy
KIIK 3 MeToro BCcTaHOBJIEHHSI 3aKOHO/[ABYOI MOJTiICeMil BUSIBUB HU3KY MTPOOJIEM TIPHKJIAJI-
Horo xapakTepy. HaykoBe ocMuC/IeHHS OCHOBHMX 3 HUX YMOKJIUBUJIO TaKi BUCHOBKHU:

a) BapTO IATPUMATH JOCIIIHMKIB, SIKi BKa3yloTh Ha HmoTpeby iHTepmperarii
PO3MEKYBaHHS TaKMX 1HCTUTYTIB, SIK: a) BifMoBa (y TOMY YMCJIi B Pe3yJibTarTi Mpu-
MUPEHHST) TIOTEPIIIOTo Bijx oOBUHYyBaueHHs (4. 4 cT. 26, . 7 4. 1 ct. 284 KIIK);
6) IpPUMWPEHHST CTOPIH sIK mmifcTaBa (yMOBa) JJIsT 3BUIbHEHHST Bijfl KPUMiHAJIBHOT
BianosiganbHOCTI (¢T. 46 KK); B) yroga npo nmpumupenns (ct. 471 KIIK) — na piBHi
[IPaBOTIYMAYHOTO aKTa BUIIIOTO CY/OBOTO OPTaHy;

6) iCTOTHI TPYAHOIL SIK TEOPETUYHOTO, TaK i CYTO IPHUKJIAAHOIO XapaKTepy MHOpo-
JUKY€ BUKOPUCTAHHS 3aKOHOABIIEM OJTHOTO 1 TOTO K TepMiHa /ISl TO3HAYEHHST CTalil
CY/IOBOTO PO3TJIsiAy i ii oKpeMoro etarmy. Bupimmutu npobieMy MOKHA BHECEHHSIM
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3aKOHO/IABYMX KOPEKTUB, a caMe 3MiHUBIIIN HA3BY JIPYTOTO eTally CYJ0BOTO PO3IJISLY
«CyIOBUN PO3TJISI/i» HA «IOCTIPKEHHST JOKa3iBy». Lleil TepMiH IIKOBUTO BiZOOPa3UTh
CYTHICTD JIisIIBHOCTI CY/ly 1 CTOPIH y paMKaX MO3HAuYyBaHOTO eTaly, BiIloBiaTumMe
3acajii 6e3MmocepeIHOCTi JOCTIKEHHS IOKA3iB Ta 3MarajibHiil MapajnrMi Cy4acHOro
KPUMiHAJIBHOTO TIPOIIECy.
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Polysemia as a defect of criminal procedure law

The article is devoted to the identification of characteristic features of legislative defects caused
by regulatory legal acts (or within legislative acts) of terminological interpretations that are ambiguous.
Polysemy quite often has a negative impact on the universal conceptual-categorical apparatus. Attention
is drawn to the fact that the homogeneity of the subject matter of the legal regulation requires the
maximum terminological clarity, since the context of the individual legal relations is not in itself sufficiently
pronounced to provide a clear delineation of the meaning of the ambiguous term. The manifestations
of normative polysemy only reduce the clarity of the law and create difficulties in law enforcement,
including in the field of criminal justice. The manifestation of polysemy in criminal procedural law is
considered on the example of the ambiguous legal term <reconciliations, the definition of legal meaning
of which is determined only by the context of its use. In addition, the study draws attention to the fact
that in the criminal procedural legislation there are cases where the problem of polysemy is not solved
by taking into account the contextual meaning, and the use of means of interpreting the text of the law
does not provide a clear answer. This situation is illustrated by an example of the use by the legislator
of the identical terminological designation <trial> both for the name of the stage of proceedings in the
court of first instance, and for the name of its separate (second) stage, which involves the examination of
evidence. Suggestions are made to eliminate and overcome the described legislative defects.
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STRATEGIC AUTONOMY OF THE EUROPEAN UNION:
ON THE WAY TO “EUROPEAN SOVEREIGNTY”
IN DEFENSE?

2019 marked 20 years since EU Member States decided to create a joint EU approach to security
and defense. The paper raises the question on finding new approaches to provide security and defense
in Europe in the current context, as well as the formation of a new paradigm for research on regional
security in Europe. Traditional approaches to the study of European integration (neofunctionalism and
intergovernmentalism) are of little use for theorizing the development of Furopean defense in conditions of
new challenges and threats to national and regional security, as well as transatlantic solidarity violations.
The article studies European Strategic Autonomy (ESA), which refers to the ability of the European
Union, in conjunction with Member States, to independently determine its own priorities according to
which to take decisions and implement them in the fields of foreign policy, security and defense. ESA is
not synonymous with independence, nor does it deny membership in military-political alliances, since a
more realistic scenario implies positioning itself as a European pillar of NATO. The implementation of the
idea of building a <european sovereignty» in the field of security and defense implies that the Furopean
Union should take bigger responsibility for its own security, the security of its neighbors, and should
strengthen its role in transatlantic relations without opposing NATO. In order to move from rhetoric to
concrete policy steps, the EU needs to develop a plan of measures for political, institutional and industrial
action. It means that achieving real autonomy requires time and joint efforts by EU institutions and
Member State governments. However, political and institutional autonomy can be built exclusively within
the whole Union, while military-industrial autonomy can be initiated and implemented by a group of the
most economically and technologically advanced EU Member States.

Keywords: strategic autonomy; sovereignty; defense; security policy; EU Global Strategy;
European Union; NATO; member state.
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CrpareriuHa aBToHOMis1 €Bponeiicbkoro Coio3y: Ha NIISAXY 10 «€EBPONEHCHKOrO CyBepeHiTeTy»
B 000pOHi?

Y 2019 p. sunosnunocs 20 poxis, idkoau depacasu-unenu €C supiwunu eupobumu cniivruil nioxio
y chepi Gesnexu ma o6oponu. Amopu nopywyoms numanis wooo nowyKy Hosux nioxodie 0o sabes-
neuenns. Oesnexu i 06oponu 6 €8poni 6 CYUACHUX YMOBAX, 4 MAKONC (OpMYEanns HOBOI napaduzmu
docridacenv npobrem sabesneuenns pezionanwnoi 6esnexu ¢ €sponi. Tpaduyiiini nioxoou 0o docuioxncenis
esponeticokoi inmezpauii (HeoPyHKYIOHANIZM Ma Midnypsdosull nioxio) maronpudamui 01 meopemu-
3auii po3sUMKY €8PONELCLKOL 060POHU 8 YMOBAX HOBUX GUKIUKIG 1 3a2p03 HAUIOHANLHIL MA PeZIOHALLHIL
besneyi, a maxoxc NopyuLers MpanHcamianmuuHoi corioapnocmi.
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IIpoananizosana €Eeponelicoka cmpameziuna aeMOHOMIs, N0 KOO POYMIEMbCI MONUCIUBICTIL
Ceponeticvkozo Cor03y CNILHO 3 0EPICABAMU-YUTIEHAMU CAMOCTIIHO GUSHAUATU GIACHT npiopumemu, 6i0-
no6ioHo 00 SKUX npuimamu piuenns i pearizosysamu ix ¢ cgepi 30610l norimuku, 6esnexu i 060-
ponu. €gponeticoka cmpameziuna aAgmMoOHOMIs He € CUHOHIMOM He3ANeHCHOCT, AK 1 He 03HAYAE 8iOMOBY
610 unencmea y BilCLKOBO-NOIIMUUHUX ANbSHCAX, OCKUIbKU OLivw pearicmuunuil cuenapii nepedbauae
il nosuyirosanns sk esponeticokozo cmosna 6 HATO. Peanisayis idei no6yoosu <e8poneticvkozo cysepe-
nimemy»> 6 cepi besnexu i oboponu nepedbauae, wo Esponeticokuii Cor03 mac 63smu na cebe OinvuLy
eionosioanvricms 3a enacuy 6esnexy, 6esnexy ceoix cycidis, a MaxoxIc NOCUIUMU CBOI0 POLb Y MPAH-
camuanmuunux eionocunax, ne npomucmasisiouu cebe HATO. /lns mozo, w06 nepeiimu 6i0 pumopuxu
00 Konkpemuux noimuunux kpokis, €C mae pospobumu nian 3ax00i w000 OLSIbHOCMI 8 NOLMUYHOMY,
IHCMUmMyuiunoMmy i npomuciosomy eumipax. Lle osnauac, wo 0ocsenenns peanvroi asmonHoOMii 6UMazac
uacy i cnizvnux sycuno incmumymie €C ma ypsadie depacas-unenis. Ilpu ypomy norimuuna i incmumy-
yitina asmonomisi modxce Gymu nobydosa uxaOuHO 6 mexcax 6cvozo Cow3y, Mool sk GillCLKOBO-NPOMUC-
JI06a ABMOHOMIsL MOJce Gymu THiyillosana i peanizosana pynor Haubiibul eKOHOMIMHO 1l MEXHOL0ZIUHO
poseunymux depcas-unenie €C.

KirouoBi cioBa: crpareriuna aBTOHOMIs; cyBepeHiTeT; 060poHa; nosithuka Gesneku; [nobanbHa
crparerisg €C; €sponeiicekuii Coto3z; HATO; nep:xaBa-usen.

Introduction. The end of the Cold War, the collapse of the Soviet Union, the
termination of the Warsaw Pact Organization, the entry of the former socialist
countries of Europe into NATO and the EU created a sense of security in the
EU member states due to the absence of a real opponent. However, the tone of
discussions on European security and defense has changed significantly over the
last thirty years. It is due to the fact that instead of the destroyed bipolar balance
around which the European security architecture was built, unipolarity as a new
model of global political order is being set. However, this model did not last long and
ceased to exist in 2008, when the Russian-Georgian conflict testified to the revival
of Russia’s imperial ambitions.

The beginning of the XXI century was marked by new global challenges that
caused doubts on the effectiveness of not only existing international mechanisms of
cooperation and dialogue, but also of the international law order itself. Old conflicts
are “waking up”, new ones are being born, new destabilizing tendencies are being
declared. As a result, the current system of international relations is becoming more
uncertain and less stable. As a consequence, European states are increasingly feeling
their own vulnerability to external pressure, which makes them to strive for the
preservation of sovereignty, which is increasingly becoming an abstract concept in
seventy years of integration.

The need for the European Union to set up its own collective security system
outside NATO is growing, first and foremost, due to the deteriorating security
situation at its borders due to the policy of Russia and other countries that challenge
the EU’s ability to defend its interests and values. Over the last decade, unrest in
Europe’s periphery has risen to the top of the EU security agenda. W. Oosterveld
and B. Torossia note that the conflicts that were set in motion in the Middle East
and North Africa region in late 2010 reverberated across the Mediterranean, leading
to waves of migrants, an increased threat of terrorism, and economic disruption [31].
Recognition of this situation was recorded in Commission President J.-C. Juncker’s
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Political Guidelines [24] in 2014 and stated in his State of the Union Speech [40]
of 14 September 2016. The increasingly unpredictable foreign and security policy
of the United States' ready to exploit the dependence of the European Union and
its neighbors from NATO, and indeed from the United States in order to achieve
short-term geopolitical goals also encourages the EU to formulate its own defense
policy. Without addressing this vulnerability, both at Union level and at individual
Member States level, Europe can cease to be a player of the new world order and
may become a chessboard on which the great powers will compete for power in the
region [27].

Analysis of recent literary studies. Until recently, surprisingly little attention
has been paid in the current scientific literature to the formulation of a European
security and defense policy [22], the creation of a European army and defining of
the role of the USA in security in Europe. The failed attempt to create a European
defense community, the recognition of NATO as a key player in European security
architecture of the Cold War era, the subsequent US-led unipolar world model
setting, led to a lack of intent on the leadership of the European Union to cover the
field of security and defense by integration initiatives.

Changes in international and regional security sphere in the 21st Century
pushed the EU to introduce the Common Security and Defense Policy (CSDP)
as a new policy direction. CSDP has undergone significant development in recent
years, thanks to the Lisbon Treaty novels®. In December 2013 and June 2015, the
European Council decided to further developing the CSDP, improving the overall
defense capability of the EU Member States, and the need to enhance the global
competitiveness of the European industry and the security and defense market.

Discussions on the strategic autonomy initiative for the EU have caused active
discussions among Europeans and the US on the possibility of establishing a
«european sovereignty» in defense. However, taking into account the non-essentional
time elapsed since the initiation of strategic autonomy and the uncertainty of its
content (it is accepted that there is no more misleading phrase than “European
army”, cause it is traditionally associated with the process of completing the
federalization of Europe) among the researches the predominantly ones are analytical
reviews on this issue [18; 3; 12; 2; 19].

! The post-World War II European collective security system was built on the promise of the US to
protect its allies. In return for such U.S. obligations allies have accepted America’s dominant role in
the international system. The statements of President D. Trump are a cause for concern of European
leaders, as US commitments to Europe are no longer seen as unconditional but determined by the
actions of European governments.

2 The Lisbon Treaty expanded the scope of the EU’s military missions and possible EU CSDP actions,
namely humanitarian and rescue operations, conflict prevention and peace supporting, military
intervention to resolve conflicts, including peacekeeping and post-conflict stabilization including
joint disarmament operations; included reservations on mutual assistance and solidarity (in the event
of a terrorist attack); provided for the possibility of creating within the CSDP groups of interested
countries, which should involve in the process of implementation of joint initiatives of other EU
Member States [8].
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Purpose of the study. The purpose of the study is an analysis of European
defense policy at a stage of closer integration within the EU, which should lead to
the formation of strategic autonomy of the Union without breaking ties with NATO.
The realization of this task will in the future be of decisive importance both for the
further formation of the Common Security and Defense Policy and for its impact
on the EU’s key partners and its environment. The aim of the research done in
that paper is to study the current state of the common foreign and security policy
of the EU and the actual problems of its formation, the solution of which by the
European Union will be decisive for the further formation of the CSDP and for the
nature of the impact of the CSDP on the international environment of the EU and
its international partners.

The main body of the article.

The historical development of defense policy in a united Europe: lessons and
achievements.

The architecture of the defense policy of a united Europe is largely conditioned
by the historical conditions that preceded its formation. At the stage of the prehistory
of the European integration process, the idea of military-political integration was
at the core of the vast majority of unification projects in Europe. This is due to the
fact that, since the Middle Ages, Europe has been forced to fight against outside
enemies, and also to seek ways for securing intra-European peace, which required
the unification of European Christian monarchies [22]. However, despite the obvious
need to create a defense union of European states, it is still that way of integration
that has traditionally been hampered by national governments.

The explanation of this fact lies in the role that the army plays in state-building
processes. We should agree with F. Gaub, who believes that the army is much more
than just a social agent: the military is effectively a nation and state-builder, a
school for the nation and the cradle of the state. The army has traditionally played
an important role in the formation of national identity and solidarity. The main
feature of sustainable state-building is the monopoly of the use of force. The armed
forces, more than any other institution, represent not only the state, but rather the
connection between the state and its citizens [20, p. 16—17]. Taking into account
such role of the army, national governments are deliberately hampering (obstructing)
the process of military-political integration, as they fear that the creation of a
European army and the formation of a unified defense policy will result in the loss
of sovereignty.

The situation changed somewhat after the Second World War, when the question
on the relation of sovereignty and sovereign rights and the possibility of delegation
of the latter to the supranational level moved from the sphere of scientific discussions
to the sphere of real politics [5; 45]. The first and the closest attempt to launch
military-political integration was the development and signing of a European Defense
Community Treaty (EDC) (such as the European Communities — the ECSC, EEC
and Euratom). This initiative was supported by the USA, which considered EDC as
a tool for reintegrating West Germany [10, p. 73—-79]. However, because of France’s
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position (Paris was frightened by the loss of sovereignty as a result of the delegation
to the supranational level of sovereign rights in the field of security and defense to
the supranational level, the EDC Treaty prevented France from creating its own
nuclear weapon, without which its return to the “Great States Club” was a problem)
the chance of creation a European defense community was lost [44]. For the sake of
fairness, it should be noted that even if the EDC was ratified, the real independence
of the “European Army” would be insignificant, since it had to join NATO troops
and to obey The Supreme Allied Commander Europe.

The need to involve West Germany in Euro-Atlantic cooperation has prompted
the USA and Western European countries to seek a solution to the current situation.
The compromise was reached thanks to the signing on October 23, 1954, of the Paris
Agreements, which provided for the abolition of the occupation regime in FRG; the
creation of the Western European Union by the United Kingdom of Great Britain,
France, Italy, the Benelux and FRG on the basis of the amended Brussels Pact of
1948; ensured FRG's accession to NATO.

Achieving autonomy in the military-technological sphere as a prerequisite
for ensuring European sovereignty in defense.

In R. Kline’s interpretation, “the power of the state = (population + territory +
+ economy + military power) x (strategy + political will) [7]. According to this
formula, “military power” is one of the defining elements of strength. In the Cold
War confrontation conditions, Western Europe’s security was ensured through
NATO'’s collective security system.

It should be noted that from the very beginning of NATO’s functioning there has
been a practice according to which the USA part in the organization’s budget was
the largest!. The disparity in spending, with the U.S. paying more than its allies is
not a bug of the system. This immensely foresighted strategy has ensured the absence
of a major power conflict in Europe. The liberal world order we know today unites
Europe under the U.S.’s protection. American hegemony serves to quell previously
intractable regional rivalries, preventing further world wars. Through the application
of economic, diplomatic and military force majeure, the United States suppressed
Europe’s internal security competition. This is why postwar Europe has become the
world’s leading exporter of violence [16].

As it is well known, arms trade is not only of defensive and economic, but also
of significant geopolitical importance. After the Second World War, the defense
industry of continental Europe countries was virtually destroyed. In the case of
West Germany, the victorious states exported equipment, scientific and technical
personnel, and imposed a ban on arms production. As a result, Western European
countries have ceased to be self-sufficient in the production of weapons and military
equipment and manning their own armies. The European military-industrial complex
has lost its position on the international arms market. It significantly weakened the
economic and geopolitical position of Western European countries in the international
arena. In fact, it was about the threat of these countries losing their “technological

"' In 2019, the US contribution to NATO’s budget was 22%.
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sovereignty” because of too much dependence on outside technology!. In its turn,
exports of weapons, military technology and military and dual-use services in the
conditions of geopolitical instability have gained serious economic effect for the USA,
allowing it to maintain and / or to enlarge its geopolitical influence in Europe. In
fact, the USA has never denied the fact that the production and export of weapons
and military equipment has a significant political component [1].

Exports of weapons and military equipment have anchored for a long period of
time European importers to the United States, since it also included the maintenance
and further modernization of weapons and military equipment, the supply of
ammunition and spare parts. As a result of the collapse of the USSR and the world
socialist system of the Baltic, Eastern and Southern European countries, which opted
for NATO and EU accession, as well as the countries of Western and Central Europe
after World War 11, they chose primarily US military corporations as partners for
rearming their own armies. As a consequence, EU Member States have in fact been
dependent on the US not only in matters of their own security and defense (The US
military was always an integral part of the plan to unite and rebuild Europe from
the rubble [16]), but also in matters of military technical equipment.

Despite some technological dependency, the modern European military-industrial
complex shows rather effective models of development. The main vector for the
development of the defense industry of the EU Member States is the intensification
of integration processes. Creating a European integration defense-industrial complex
that will replace national arms manufacturers — is a distant prospect, since there is
no single military-industrial policy in the EU. However, the European Union will
strive for military-industrial autonomy without which operational and political
autonomy cannot be ensured [18].

As prof. S. Kielmansegg, this led to a long-lasting split between military and
political /economic integration in Europe. The European Communities remained
strictly limited to the latter, while military integration was exclusively a matter
of NATO [25]. That is still the reason why in the beginning of the XXI century
the European Union has finally resorted to formulating its own defense policy, and
problems have arisen.

European defense in crisis.

There is a paradox: European Union Member States that won a Cold War
against the USSR as part of NATO are now forced to state a defense deficit
(a similar situation was experienced by the European Communities in early 1990,
which was one of the reasons for the creation of the European Union [29]). This
deficit originates in the fragmentation of European defense between the 27 national
policies in that field, whose qualitative condition does not correspond to the modern
needs of defense and the conduct of an expeditionary war [26].

Forming a common European defense policy in today’s context requires an
answer on number of fundamental questions: is it the time for EU Member States to

! The EU was forced to return to the problem of securing “technological sovereignty” at the beginning
of the 21st century. See: [27].
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relinquish sovereign rights in defense and security to the EU? How should the EU’s
defense policy be in line with NATO’s defense policy in the future? Can the Union’s
policy in this area be autonomous without undermining the integrity of NATO or
duplicating its functions? Will European defense be based on mutual solidarity, on
temporary coalitions or on bilateral cooperation with the USA? Should EU defense
structures be integrated into Euro-Atlantic security structures? The mentioned and
other related issues and are on the agenda of political and scientific discussions, both
within and outside the EU [6; 41].

At the beginning of the XXI century it is obvious that the interpenetration of
European states has created strong incentives for state actors to coordinate their
foreign and defense policies at EU level [28]. In addition, thanks to the Atlantic
Alliance integrated structures and the growth of multinational interventions since
the end of the Cold War, West European armed forces are increasingly looking like
multinational corporations: they operate on a global theater; their manpower is
international in outlook; and their governing structures are often similar [30]. Article
24 (1) of the Treaty on European Union (2009) permits the creation of policies that
could lead to a European Army. In the case of armed aggression against one Member
State (Article 42 (7)) calls for a collective defense where Member States are required
to assist each other by all means in their power [8]. However, NATO remains the
main guarantor of the security of EU Member States.

The fact is that without USA security guarantees, a united Europe could face
the risk of splitting into different camps. This is especially true of those Member
States (above all, the Baltic States and the former post-socialist countries of Eastern
and Southern Europe), who feel the most vulnerable to the threat from Russia and
do not trust the EU’s ability to establish an autonomous effective collective security
system. Consequently, in the case of a transatlantic solidarity weakening, these EU
Member States may be tempted to conclude bilateral treaties with the USA in the
field of security and defense, which will undermine the Union’s efforts to secure its
strategic autonomy.

The European defense crisis has another aspect. According to French President
E. Macron, “European freedom of action, the defense and security of Europe,
cannot be based on a purely military approach. ... We must, at European level,
master our maritime, energy and digital infrastructures” [37]. France, (and it is
supported by many Member States in that case), wants to remain fully sovereign
and «it must guarantee us control of our destiny». At the same time, the assertion
of sovereignty should be complemented by the promotion of multilateralism, the
development of strategic partnerships and the search for European autonomy
[37]. Although the President of France, like the leaders of some other Member
States, believes that maintaining national sovereignty and at the same time
creating of European strategic autonomy is not at all mutually exclusive, it is quite
problematic in fact.

Despite the position of individual Member States, the need for closer integration
of Member States in the defense field is still objective [39]:
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— by pooling resources, individual Member States can achieve greater output
and develop defense technology and equipment (also referred to as “capability”) that
may not be feasible on their own;

— increased collaboration reduces duplications, promotes standardization of
equipment and ensures better interoperability between European armed forces.

The mentioned gives hope that the process of forming EU strategic autonomy
will continue.

A stronger Europe — a global strategy for the European Union’s security
policy.

The characteristics of the development of a common EU defense policy will be
incomplete unless we turn to the analysis of the new EU foreign and security policy,
presented on 28 June 2016 by EU High commissioner for foreign and security policy
F. Mogherini and named as EU Global Strategy “Shared Vision, Common Action:
A Stronger Europe”, EUGS [13]. Before the presentation the EU was guided by
the European Security Strategy, “A Secure Europe in a Better Word” (2003) (after
the Russian-Georgian conflict in 2008, the European Council, although adopted
the Report on the Implementation of the European Security Strategy “Providing
Security in a Changing World” [35] but failed to adopt the new strategy).

Wagner W. and Anholt R. note that one of the most striking differences
between the EU Global Strategy of 2016 and the European Security Strategy
of 2003 is the ubiquity of resilience as a new leitmotif. The legislation term was
completely absent in the 2003 document, the EU Global Strategy of 2016 mentions
it no less than 40 times. It puts «resilient/resilience» ahead of «<human rights»
(mentioned 31 times), «democratic/democracy/democratization» (23 times), and
«human security» (4 times) [43]. Such a change in emphasis was primarily caused
by the wave of crises in Ukraine, Syria, Iraq, Libya, and Afghanistan and terrorist
attacks in Europe, which meant the end of a relatively long period of peace and
stability.

There is a link between the two strategies: the Global Strategy develops the
regulations of the European Security Strategy. If the European Security Strategy
stated that «security is a precondition of development», then the EU Global Strategy
conceives of development as a root cause of resilience. At the same, the development
policy to be better “aligned with our strategic priorities”. The “resilience” category
can be understood differently, including as a call for more defense spending. In
any case, “resilience” comes across as “positive”, focusing on solutions rather than
problems, and as forward-looking, rather than backward-looking and negative like
“fragility” [43].

A new security strategy emerged when the European Union began to realize
more that Europe’s dependence on US defense, first and foremost on a “nuclear
umbrella”, actually looks absurd. Defense spending by EU member states is second
only to the USA (the EU’s defense budget is almost four times larger than Russia’s).
United Europe ranks second in terms of its defense industry and research base. In
addition, one of the EU members is France as nuclear power (before the Brexit

ISSN 2414-990X. Problems of legality. 2020. Issue 149 231



MIXXHAPOJHE INPABO

there were two them: United Kingdom and France whose combined nuclear arsenals
provide an adequate response to hypothetical external threats).

The EU Global Strategy (EUGS) is a broad and ambitious document in terms
of its geographical scope and thematic priorities. However, the EU cannot devote
equal attention to all aspects of the EUGS [36]. In December 2016, the European
Commission’s developed “The European Defense Action Plan” (EDAP) [38], which
grounds on the EU’s interests, principles and priorities mentioned in the Strategy.

EDAP includes main elements:

— new political goals and ambitious tasks for Europeans to take greater
responsibility for their own security and defense;

— new financial instruments aimed at helping Member States and the European
defense industry strengthen their defense capability;

— concrete measures for the development of the EU-NATO Joint Declaration,
which identify areas of cooperation.

All of these three elements together form a comprehensive package of measures
aimed at strengthening the security of the Union and its citizens [42].

The plan’s developers realize the fact that the European Union is not self-
sufficient in terms of security and defense. Although the EU is the second (after the
United States) consumer of weapons in the world, due to fragmentation of efforts by
Member States, the Union remains dependent on the United States for security and
defense. The decline in European national defense budgets after the end of the Cold
War has had a negative impact on the EU’s ability to act as an effective guarantor
of not only global but even regional security. If the United States, China, Russia and
Saudi Arabia are modernizing their defense industries on an unprecedented scale,
than EU Member States have reduced their defense spending by almost 12% in real
terms over the last decade. Experts stress that the reduction in national defense
spending is not offset by greater European cooperation. Europe suffers from cost
inefficiency through duplication, the lack of interoperability, technological gaps, etc.
[14]. In the absence of its own armed forces, the EU is forced to rely on the resources
of the Member States, whose level of fighting capacity does not allow them to solve
these problems, both individually [17] and jointly in carrying out their respective
security and defense tasks. Pacifism as a basic principle of foreign policy led to the
helplessness of the EU, which in the 21st century faced with the increasing number
of various challenges to the security of the region, which in its turn led to a weak
position of the EU in its relations with big states.

Europeans’ desire to reduce their dependence on the USA in security and
defense is becoming imperative today, primarily because of the unpredictable
policy of the D. Trump Presidential Administration. A key idea of the EU’s Global
Strategy is to realize that a united Europe must take greater responsibility for its
own security. It is not yet about creating a European army, since then defense policy
is being denationalized. Significantly, even within NATO framework, this task was
failed to be solved. The strategies emphasize, firstly, on the need for EU Member
States to provide technological, industrial and military capabilities for security

232 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2020. Bun. 149



Yakoviyk I. V., Tragniuk O. Y., Boichuk D. S. Strategic autonomy of the European Union: on the way ...

insurance in the region and, secondly, to create a stable, innovative and competitive
defense industry as a prerequisite for achieving EU Strategic Autonomy and an
effective Common Security and Defense Policy.

The European Defense Action Plan should not be seen as a step towards the
creation of a European army (although some authors consider such a perspective
[3]), it will not even lead to duplication of command structures, since they exist
solely at Member State and NATO level. EDAP is only aimed at creating the
conditions for greater defense cooperation in order to enlarge the production
amount and efficiency of defense spending, as well as to ensure the increase of
the competitiveness and innovation orientation of the defense industry of the EU
Member States. Such task (“the creation of a powerful European defense industry”)
was set out in Art. 11 of the Global Strategy. The implementation of these plans
would require the Member States of the Union to significantly increase their
defense spending — not at a fraction of a percent, but at times, since it is necessary
to fill up for the gap that has arisen over decades of underfunding of the defense
and security sectors. To protect Europe today, EU Member States must increase
defense spending and «increase their security and defense capabilities» (Article
44 the Global Strategy).

The Global Strategy only mentions in general terms that it is necessary to
invest in the development of intelligence, drones and satellite surveillance, better
border control, enhancing cyber defense capabilities, and «a full range of capabilities
on land, air and sea» (Article 45). The need to increase the interoperability of EU
Member States troops through training, to manage with «procedural, financial
and political obstacles hindering the deployment of combat groups» of the EU is
mentioned (Article 47) [42].

Relations between the European Union and NATO in the context of
discussing the possibility of creating EU strategic autonomy in the field of
security and defense.

The European Union is a secondary security and defense entity in comparison
to NATO. The EU’s common security and defense policy is aimed primarily at
preventing crises outside Europe, not at ensuring the territorial defense of the
Union itself. The thesis about the creation of a pan-European army is considered
in an expert and academic society as “an idea without details”, since the goals of
its creation, command structure, financing mechanisms and a number of other
factors are not defined. In addition, many in Europe believe that even if the old
antagonisms between European states have disappeared, it does not mean that it is
easier for them to agree to leadership in the Union of one of the Member States than
to the leadership of the USA. US hegemony has long been a «sweet slavery», more
acceptable to Europeans thanks to the conditional assumption that Europe will be
hopelessly vulnerable without US military protection. US nuclear safeguards remain
to be the foundation of protecting Europe from the only big military threat from
Russia [4], since the question of the readiness of the United Kingdom and France to
offer other EU Member States their own nuclear umbrella has never been discussed
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in public instead of its US analogue, as well as the issue on other Member States
agreement on such replacement.

One of the main goals of Global Strategy is to obtain strategic autonomy
on security issues by the European Union. Although the debate on EU strategic
autonomy began in the late twentieth century'. neither in the Union itself, nor in
the US do not fully understand its significance. In discussing this category, the
emphasis has traditionally been made on the need to strengthen the EU’s position
in relation to the ever-increasing US hegemonic role within NATO, as well as due
to Brexit and the uncertainty of US security guarantees in the current context [21].

The Global Strategy focuses on the need to strengthen the EU’s role as a “global
security provider” (Article 3), to increase the EU’s contribution to the security of
the region insurance and the world at large (Article 5), and to be more responsible
for developments in the world (Article 18). It is obvious that only by uniting forces
EU members would have sufficient weight and potential to ensure their own security
and make a significant contribution to the world (Article 16).

To achieve these EU objectives, a comprehensive approach to security and defense
needs to be maintained: diplomatic, humanitarian, trade and other tools, apart from
purely security and defense, need to be mobilized to manage with security concerns.
The EU must also ensure coordination between internal and external instruments, as
internal and external security borders are being increasingly blurred [42].

The implementation of the EU’s strategic autonomy idea in the field of security
and defense is quite a difficult challenge. It is due to the fact that there are quite
different national models of strategic autonomy of EU Member States in relation
with the USA, as well as a model of strategic partnership with the United States.
Thus, France, within the framework of a defense policy that wants to be autonomous
within the framework of the Atlantic Alliance, seeks to not depend on the American
ally at least for some of its defense supplies. As a result, France has developed its
Defense Technological and Industrial Base (DTIB) with the objective of developing
its strategic autonomy. The United Kingdom, by contrast, works within a framework
of strategic partnership with the United States. The models of Ttaly and Germany
strategic autonomy set both cooperation with the USA and cooperation with other
leading EU Member States [9]. The need for the introduction of a national model
of strategic autonomy is caused by the fact that the US DTIB and EU DTIB link
has an impact that is contradictory: the more the United States and the European
Union countries will share the same foreign policy goals, the more favourable the
outcome will be. In the event of a disagreement between the United States and the
European Union, the record will become negative and it will be necessary not to
depend on the military capabilities of the United States [9].

It should be noted that not only the US but also individual EU Member States
have been restrained from considering the creation of an autonomous EU defense

! Even at the Franco-British summit in St Malo (1998), London and Paris agreed that the EU “must
have the capacity to act autonomously, with reliance on the armed forces and the means to use them,
or be prepared to use them in response to international crises”.
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capability. Traditionally, the United Kingdom, Denmark, the Baltic States and
Poland show a negative attitude towards this idea. They believe that transatlantic
relations are the foundation which European regional and global security should be
built on. We should admit that in general, vision of US priorities for the presidency
of D. Trump and a united Europe for the European army and defense is diverging.

The problem of strategic autonomy achieving by European Union in Brexit
conditions.

Brexit seems to solve some problems — after the referendum, official London
does not block Brussels’ integration initiatives in the security and defense sphere.
At the same time, Brexit makes new challenges for the Union to achieve strategic
autonomy in the security and defense sphere. The fact is that the United Kingdom
was one of the few EU Member States with full military and defense-industrial
capabilities. As a result of Brexit, the EU is losing up to 20% of its military and 40%
of its defense and industrial capabilities, which will significantly undermine its ability
to influence security and defense, not only in Europe itself but also in neighboring
regions. There are, therefore, well-founded fears that Brexit will seriously harm
inter-sectoral defense research and industrial cooperation, which means that the EU
is seeking to strengthen its position in these areas. It also remains unclear on what
legal basis the Union’s cooperation in the sphere of European security and defense
with the United Kingdom and Norway may in the future.

Differentiated integration within PESCO — convergence in EU defense.

The EU Treaty provides for the possibility of introducing permanent structural
cooperation, which is a form of advanced cooperation of the EU Member States
in the field of defense. The Treaty on European Union (Article 46) outlines the
legal framework for such cooperation. In June 2017, the EU Council decided to
create a Military Planning and Conduct Capability (in fact, it is about creating a
permanent headquarters for EU overseas missions) as part of EU Military Staff —
EUMS. On November 13, 2017, the Foreign Ministers of twenty-three EU Member
States signed a declaration of intent to join the Permanent Structured Cooperation
(PESCO) in the defense sphere!. Thus, the opportunities provided for in the Lisbon
Treaty were put into practice for the first time. At the same time, European leaders
have once again stressed that European defense must be developed in a way that
does not compete with NATO, but complement it.

PESCO is an ambitious, binding and inclusive legal framework for joint
investment in security and defense sphere. Initiatives that are mandatory for the
participants include regular increases in defense spending in real terms. The first 17
PESCO projects were adopted by the EU Council on 6 March 2018 [32].

On 6 March 2018, the EU Council approved the PESCO implementation
roadmap, which sets out the strategic direction of further joint work in the field
of security and defense, and provides for a compulsory procedure for national

! This was the first formal step towards the official launch of PESCO. As a result, 25 of the 28 EU
Member States have joined this format of defense cooperation. The UK, Denmark and Malta did not
support the initiative [33].
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implementation plans evaluating by EU Member States and timelines for possible
future projects.

Each Member State participating in PESCO shall provide a plan of national
contributions and efforts agreed upon. These national implementation plans are
subject to regular evaluation by the European Defense Agency and the High
Representative of the Union for Foreign Affairs and Security Policy. The latter
is substantially different from the voluntary approach that is currently the rule
under the EU Common Security and Defense Policy. Such an approach is aimed
at strengthening the EU’s strategic autonomy. The military capabilities created in
PESCO framework remain at the disposal of EU Member States, which can also
use them in cooperation with NATO or the UN. In that way, national sovereignty
in the field of defense remains intact and, at the same time, must serve as the basis
for joint efforts by States in the sphere of defense and security.

While assessing PESCO, we can conclude that the introduction of such a format
for EU Member States cooperation is an example of the idea of creating a partially
independent from NATO collective security system within the Union, which should
enhance the role of integration in the pan-European security architecture.

In June 2018, the European Parliament and the Council adopted a regulation
initiated by the Commission establishing the European Defense Industrial
Development Program (EDIDP). The program envisages an investment of —
500 million over two years to co-finance the support of the EU’s competitiveness
and innovation potential in the defense industry [34].

Providing co-operation in the field of armaments within the EU is not an easy
task. Cooperation in armament programs can face divergent corporate industrial
interests if it does not lead to industrial mergers. In addition, for sovereign and
security-related reasons, states are hesitant on sharing defense technologies that have
been developed with national resources. It took the European Commission, together
with EU member states, for almost twenty years to create a harmonized legal
framework within which defense companies would evolve, industrial consolidation
would take place, and a European defense equipment market would be created [9].

However, it is still that step by the EU that has received a negative assessment
from the D. Trump administration. The USA believes that the Union’s defense plans
are threatening decades of integration of the transatlantic defense industry and
military cooperation within NATO, and could potentially revive the confrontational
discussions on European defense initiatives that dominated in US-European relations
15 years ago.

In May 2019, the United States sent a letter to Federica Mogherini containing
veiled threats about the possibility of applying political and economic sanctions to
Brussels if it did not abandon its intention to develop its own weapons projects.
Washington welcomes increased defense spending, but strongly opposes the EU’s
strategic independence [11].

The US opposes the creation of the European Defense Fund and the allocation
of EUR 13 000 million for the period 2021-2027, as well as against PESCO, within
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which the EU Member States began developing 34 weapons projects. Washington
criticized provisions which allow non-EU companies to participate in defense
projects, but demanding that the intellectual property of the project is exclusively
European and those norms which do not allow third countries, especially the United
States, to control exports of the weapons created. The rule that participation in
PESCO projects is subject to unanimous approval by EU Member States is also
criticized, cause it could hypothetically prevent US companies from participating in
them. In fact, the US is considering the first steps in European defense policy as a
potential threat to its dominance in both the European and third-country markets.

It is obvious, that the EU’s ability to act as an independent subject which is
able to influencing peace and security insurance in the region and in the world as
a whole depends on its ability to act independently, regardless of the capabilities
of third parties, primarily the United States. That, in turn, depends on the ability
to develop European defense industrial policy. This task cannot be accomplished
without reaching a state where the links between US DTIB and EU DTIB are
mutually beneficial. It requires the fulfillment of two conditions [9]:

— That the rules governing relations between the US and EU DTIBs are based
on the principle of reciprocity and the equivalent regulations on US and EU DTIB's.

— That the rules governing relations between the US and EU DTIB are defined
in the context of a dialogue between the European Union and the United States and
not bilaterally between each European country and the United States.

The High Representative of the European Union for Foreign Affairs and
Security Policy, with the support of the Commission, has initiated the creation of
the European Peace Facility — a new extrabudgetary fund aimed at significantly
strengthening the Union’s ability to finance operational activities under the Common
Foreign and Security Policy which have military or defense consequences, that
means they cannot be funded from the EU budget. The European Peace Fund
will allow the EU to be much more effective in deploying military missions and to
support Union partners in resolving common security problems.

In 2018, summarizing the work on the implementation of the Global Security
and Defense Strategy, the President of the European Council, the President of
the European Commission and the Secretary-General of NATO signed a Joint
Declaration giving a high mark to the EU’s security and defense efforts, which were
not only NATQ’s alternative, but only complements its activities [23]. Appreciating
the current state of relations (emphasis is placed on stepping up cooperation, in
particular on maritime security, combating hybrid threats and counter-terrorism, as
well as the European refugee and migrant crisis), the EU and NATO at the same
time stressed the need to give new impetus and new essence to the partnership
between organizations whose security is interconnected. Only together they are able
to effectively provide security both within Europe and beyond. Such partnership
should be based on shared values in a spirit of complete mutual openness and in
accordance with the decision-making autonomy of each organization and without
damage to the specificity of the security and defense policies of any of its members.
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Conclusions. For almost seventy years, Europeans have become accustomed to
the fact that the US has provided European security with its “nuclear umbrella” and
unrivalled global army. However, at the beginning of the XXI century, Europeans
whose policies after the Cold War led to gradually dismantled of their armies and
to the lack of a capable security strategy are increasingly concerned about their
own security because of doubts about NATO’s commitment to the transatlantic
partnership. It is pushing the European Union and its Member States to rethink
the current collective security mechanism and to develop new additional defense
programs aimed at enhancing their strategic autonomy. It should be borne in mind
that the development of European Defense is a symptom, but not a cause, of the
transformation of the state and of the European Union as a whole.

Searching and developing new approaches to military cooperation between EU
Member States is useful as it helps to shape a new, more effective regional model
of collective security. However, its implementation will be problematic as long as
EU Member States seek to retain their maximum autonomy in decision-making in
the field of security and defense. Therefore, new approaches, such as the idea of EU
strategic autonomy, will be implemented only in the case if national governments
agree to take steps that will provide a higher degree of political integration in
security and defense, leading to European Sovereignty in defense. The evidence of
the EU’s transition from discussion to concrete actions is the creation of a European
Defense Fund, Permanent Structured Cooperation and the launch of a Coordinated
Annual Review on Defense.

The idea of creating the European Defense Union (EDU), supported by the
European Council, the European Commission, and the European Parliament, has
the potential to become a real one and therefore it gives new momentum to the
discussions on ways to ensure global and regional (European) security. In such a
context, the question arises whether the implementation of the idea of European
strategic autonomy (as one of the important steps towards the creation of an EDU)
could mean the end of NATO, which we have known for seventy years, or whether
it symbolizes the beginning of a new model of the relationship between the EU and
NATO, in which EDU will work within NATO complementing it?

In today’s conditions, the European Union must strengthen its security and
defense capabilities, as it can only use its full potential as a global power build the
resilience of its members state and protect Europe if it combines its soft power with
hard power as part of the comprehensive approach.
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Crparernueckass aBronomusi EBpomneiickoro Coio3a: Ha mMyTH K <«€BpPOINENHCKOMY CyBepeHH-
TeTy» B 000poHe?

B 2019 2. ucnomunoce 20 nem, xax zocyoapcmsa-uienvt EC pewunu evipabomamsv obuuii noo-
200 6 chepe Gesonacnocmu u 060POHLL. AGMOPLL PACCMAMPUBAIOM BONPOC O NOUCKE HOBLIX NOOX0008 K
obecnevenuto 6esonacrnocmu u 060ponsvl 6 Eepone 6 co8PEeMEHHbIX YCIOBUSX, A MAKICE POPMUPOBAHUSL
10601 napaduzmot uccredosanuil npobaem obecneuenus pezuonaivioll besonacnocmu 6 Eepone. Tpaou-
YuoHHbIe N00X00bL K UCCICO08AHUI0 eBPONEICKOU UHmezpauu (HeOYYHKYUOHATUSM U MENCNPAGUMETb-
cmeennwlil no0xo0) Maronpuzooivl 0N MeoPeMmuUauul PA3BUMUSL eBPONECKOl 060POHbL 8 YCIOBUAX
HOBLIX BbI30606 U Y2ZPO3 HAUUOHALLHOU U PEZUOHANLHOU Oe30NACHOCMU, 4 MAKI e HAPYULEHUS. MPAHC-
amaanmuyeckoi conudapnocmu. B cmamve uccaedyemcs Esponetickas cmpamezuueckas agmoHoMust,
100 KOmopoil nonumaemcst 603moxcnocmv Eeponetickozo Corsa coemecmo ¢ 20cyoapcmeamu-uieHamu
CAMOCTOAMENBHO ONPedeLsimb COOCMEeHHble NPUOPUMENDL, 8 COOMEEMCMEUU € KOMOPLIMU NPUHUMATND
pewenust U peanusosuieams ux 6 cepe euewnell noiumuky, besonacrnocmu u 0boponvt. Eeponeiickas
cmpamezuneckas: A8MOHOMUSL He S8NSeMCst CUHOHUMOM He3ABUCUMOCTIU, KAK U He 03HaYaem Omxas om
UIEHCMBA 68 BOEHHO-NOJUMUYECKUX ATbIHCAX, NOCKOIbKY 00ee PealucCmudtbli CUeHapuil npeonoiazaem
ee no3uuuonuposanus kax esponetickozo cmonoa ¢ HATO. Peanusayus udeu nocmpoenust <e8ponetickozo
cysepenumema» 6 chepe bezonacrocmu u 060porsL npedycmampusaem, wmo Esponetickuii Coo3 doxcen
63smv Ha cedsi GONLUYI0 OMEEMCMBEHHOCL 3a COOCMEEHNYI0 6e30NACHOCIb, 6E30NACHOCTML CBOUX COCE-
Oetl, a maxjce YcuIumy 0w Poib 6 MPAHCAMIAHMUUCCKUX OMHOUEHUSX, NPOMUBONOCMABILSs CeOs.
HATO. YmoGot nepeiimu om pumopuxu x KOHKpemuvim noumudeckum wazam, EC donxcen paspabo-
mamo nian Meponpusmull no 0essmesbHOCmU 68 NOIUMUUECKOM, UHCTIUMYUUOHATOHOM U NPOMOIULICHHOM
usmepenuu. Imo osHavaem, umo JOCMUNCEHUE PeavHOL ABMOHOMUL MpPebyem 6PeMeHl U COBMECTIHBIX
ycunuil uncmumymos EC u npasumenvcme zocydapcme-unenos. Ilpu smom noaumuueckas u uHCmumy-
UUOHATLHASL ABMOHOMUSL MOJICEM OblMb NOCMPOEHA UCKTIOUUMeIbHO 6 npederax scezo Coosa, mozoa Kax
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Bcmyn. Tlurands 3aXucTy Hal[iOHAJIbHUX MEHIIMH Y OyAb-sKiil KpaiHi € cKJa-
JI0BOTO 3abesnedeHHsT HalllOHAJAbHOI Oe3neku gep:kaBu. He3Bakatoun Ha 3HAYHY
€BOJTIONI0 KOHIIEMIIi1 3aXMUCTy TPaB HaIliOHAJbHUX MEHIIMH Ha Mi)KHApOJHOMY Ta
HaIlIOHAJTbHOMY PiBHI, BOHA 3aJIUINAEThCS He cchopmMoBaHotO s1oci. IliaBuienuii inTe-
pec 10 MUTaHHS 3aXUCTY HaIiOHATbHUX MeHIUH ¥ 90-x pokax XX CT. CIIpusB MOsBI
HOBMX aKTOPiB Ha MiXKHAPO/HI CIIeH] B POJIi «CIIOPiIHEHUX Jiep:KaB». | Xoua B Mix-
HApPOAHOMY IIpaBi HeMae HOPM, sIKi O 103BoJIstIn a00 3a00POHSIIN AePKaBl MiATPUMY-
BaTH CBOIO HAIIOHAILHY MEHIITIHY 32 KOPIOHOM, Jiefiasii Oisbine Kpain 6epyTh Ha cebe
Takuit 060B’s130K. Cepejl €BPONENCHKIX KPaiH OHIEI0 3 THX, XTO aKTUBHO THATPUMYE
CBOI HAITIOHAJIBHI MEHIITUHU 32 KOPJIOHOM, € YropinuHa. HopMaTuBHO-TIPAaBOBI aKTH,
SKI YTOPChbKUN MapaMeHT MPUMa€e B 0OTHOCTOPOHHBOMY TOPSAKY OO0 MiATPUMKN
CBOIX CIIOPIIHEHUX MEHIINWH, MAlOTh CYyTTEBE 3HAUEHHS i1 YKPAIHCHKOI Jlep:KaBHU.
bepyun no yBaru nuckyciiinuii xapakTep I1IUX aKTiB, BAPTO AOCTIUTH MeKi KOMITe-
TEHIIii CIIOPiHEHOI ep:KaBy BiATIOBIIHO 10 HOPM MiKHapOIHOTO IIpaBa.

Ananiz ocmannix oocaioxcens i nyoaikayii. J1oci KOMILIEKCHOTO JOCTiIKEHHST
pOJIi Ta KOMIIETEHITIT «CIIOPITHEHOT /iep:KaBr» B cepi MiITPUMKNA CBOIX HaIliOHAJIb-
HUX MEHIINH 32 KOPZIOHOM B Mi’KHApOHOMY TIpaBi He TpoBoamnyiocs. OKpeMi acieKTH
BKa3aHOTO THUTaHHs 3HAWILIN CBOE BiOOPasKEHHsST B MyOJiKaIlisgX yKPaiHChKUX Ta
3apyOiKHUX HayKOBIIB, 30kpema, Takux sk: T. Xamaska (T. Khalavka), H. Topmio
(N. Horlo), K. Tycapos (K. Husarov), I. Xansmr (I. Halasz), T. Kapznoc (G. Kardos),
JI. Cicax (L. Sisak). ITuranus B3aeMo/il yropchbKoi HallioHaJIbHOT MEHIINHU 3aKap-
HaTTs Ta JAepsKaBu YropiiuHa OibIIicTh YKpaiHChbKUX HAYKOBIIB aHaJIi3yIOTh Y
[IOJIITUYHOMY, @ He 1IPABOBOMY aCIIEeKTi.

Memoro i 3a60annam cmammi € BUBYEHHS CyYaCHUX HAyKOBUX MOTJISIIIB HA
POJTb Ta KOMIIETEHIIi1 «CTIOPiTHEHO]1 IepKaBr» B cepi MiATPUMKN CBOEI HAITIOHATBHOL
MEHIIMHA 32 KOPZIOHOM Y KOHTEKCTi YTOPChKOI HAIIOHATBHOI MEHIIIMHN 3aKapIiaTTs.

Buxnao ocnoenozo mamepiany. Ilojii octaHHixX pokiB B YKpaiHi i y cBiTi mepe-
KOHYIOTb, 110 JiepsKaBHa IOJIITHKA TIOBUHHA B OCOOJUBHUI CIIOCIO 30CEPEIKyBaTUCh
Ha 3aXWCTi MpaB HalliOHAJIBHUX MeHIuH. [lepemycim 1te crocyerhest GaraToHarlio-
HAJIBHUX KPaiH, B SIKUX MPOKUBAE 3HAUHUI BiJICOTOK TIPE/ICTABHUKIB iHITMX HAPO/IIB.
[Ile mexisibka poOKiB TOMY BBaKajocsd, 1110 YKpaiHAa HAJIEKUTh 710 1X 4uCia, aJi’ke B
OJIHOMY 3 TIEPIITUX JIOKYMEHTIB B chepi 3aXMCTy HaIliOHATBHUX MEHITH — Jlexmapartii
MpaB HalliOHAJbHOCTEN YKpalHu — BKa3aHO, 1[0 HAa TEPUTOPii YKpaiHU MPOKUBAIOTH
rpomassgan nonas 100 namionansHocteit [1]. Hacripaszi uncenbHicTh 1ep:kaBoTBOP-
YOro eTHOCY CTaHOBUTDH Maiixke 78 % HacesenHs. Ha jkajb, 3aKOHOIABCTBO YKpaiHu
He nepegdadae KOAHOTO HOPMATUBHO-IIPABOBOIO aKTa, KWl MicTUB Ou o(iliiiHmii
nepesik BUSHAHUX B YKpaiti HarioHagbHOCTel. OMHaK 10 HafOIIbIINX HAI[lOHAb-
HIX MEHIIMH HAJIEKATh POCiSTHU, GIJIOPYCH, MOJIIOBAaHU, KPUMCBHKI Tatapu, 6osrapu,
YTOpIIi, TOJISIKU, €BPel, BIpMEHU, TPEKH.

3a mannumn Beeykpaincbkoro nepenncy Haceserus 2001 p., B Ykpaini HapaxoBy-
Bajiocst 156,6 tuc. yropiiis, cepen sakux 151, 5 Trc. Oy/u MeIIKaHIAMU 3aKapIiaTTs.
[leBHuM wymHOM iX TOsiBa B YKpaiui Oysa HACTiIKOM yKIaaeHHsT TpiaHOHCHKOTO
noroBopy 4 uepBHsA 1920 p. Mix coo3HuMu jep:kaBamu AHTaHTH Ta KoposiBcTBoM
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Yropmmna. Ocrtanss, Ha TiJCTaBi 1IbOTO TOKYMeHTa, BTpaTuia 3akapnarTs, gKe
BITPOJIOBIK OaraThbOX CTOJIITH BXOWJIO 0 CKJIagy YTOPCHKOI JepsKaBu.

YV cdepi 3axucty HallloHaIbHUX MEHIIMH 00M/ABI Kpainu, Ykpaina i YropiuHa,
patudikyBasu PamkroBy kKoHBeHIlit0 Pajiu €Bponu 1po 3aXuCT HaIlliOHAJIBHUX MEH-
muH (gam — PaMkoBa KoHBeHIlisT) Ta €BPOINENChKY XapTilo perioHaJbHIUX MOB abo
MoB MeHITuH. Y 1991 p. y pamkax IBOCTOPOHHIX BilHOCHH Kpainu yxBaiuiu [leksa-
partifo mpo MPUHIUITK CHiBPOGITHUIITBA 100 3a0e3IeYeHHs PaB HAIllOHAJbHITX
MEHIINH, a TaKOK Tri/nucanu JJorosip mpo ocHOBHU 100pOCYCicTBA Ta CIiBPOOITHH-
I[TBA MK YKpaiHowo i Yropchkowo Pecry0mikoro, B IKOMY 3HAUHY yBary MpHIiJIeHO
NMATAHHAM 3aXUCTY TIPaB HAIlIOHAJIbHUX MeHIuH [2, cT. 17]. [logaTkoBUM MeXxaHi3-
MOM cIiBIpaiii 6y10 CTBOPEHHST 3MillIaHOi YKPaiHChKO-YrOPChKOI KOMICIi 3 muTaHb
3abe3IeyeHHts MpaB HalllOHAJbHIX MEHIIMH (XOYa BIIPOJOBXK AECATHIITTS ii POJIb
He CJIiJl OIIHIOBATH IO3UTUBHO, OCKIJIBKU OCTaHHE 3acizanus BigOysaoch y 2011 p.).

B erHoHarioHabHIlN cdepi HaA3BUYAWHO OaraTUM € TaKOK Hal[lOHAJIbHE 3aK0-
HO/IABCTBO YKpaiHU Ta YTOPIIWHM, B SIKUX 3aKPirieHi (hyH/[aMeHTaIbHI MiXKHAPOHI
IIpaBa I0/10 3aXUCTy HallloHAJIbHUX MeHIIMH. He3Bakaioun Ha 3HAUYHY KiJIbKICTb
MI>KHAPOIHUX Ta HAIlIOHAJIBHUX IHCTPYMEHTIB 3aXUCTY ITPaB HAIlIOHAJbHUX MEHIINH,
nenasi Oisblie KpaiH 3BepTa€ yBary Ha CBOI CIIOPiJHEHI MEHIIMHU Ha TePUTOPISIX
iHmx Kpain. TepMiHU «CIOpijiHEHAa MEHIIIMHAY Ta «CIOPiHEHA JepKaBay € OLIbII
TOYHUM TIEPEKTIAJIOM 3 aHTJIIHCHKOI MOBH MOHSTH «kin-minority» Ta «kin-states, sixi
JIOCUTDH IMTUPOKO BUKOPUCTOBYIOTHCS 3aKOPJIOHHUMU HAYKOBIISIMU, & TAKOXK MijKHa-
ponaumu opranizaiisimMu (Beneriancbka Komicis, gopaguunii opran Pagm €sponn).
[li Tepminy He MalOTh YiTKOTO IOPUAWYHOTO BU3HAUEHHH aHi B MiXKHAPO/IHOMY TIPaBi,
aHi B YKPaiHCbKOMY 3aKOHO/IaBCTBi. Y HAyKOBOMY JMCKYPCi YKPaiHCbKUX HAYKOBIIiB
«CTIOpiIHeHa MEHTTHA» IePiHYEThCA K «HAIlIOHATbHA MEHIITIHA, SKa MTPOKUBAE HA
MIPUKOPJIOHHIN TEPUTOPIi 31 «CIOPITHEHO» JEP;KABOIO TA MATPUMYE TiCHI KyJIBTYp-
HO-TIOJIITUYHI BiZIHOCUHU 3 Heto» [3, ¢. 104]. OqHak 3aiiBUM 3/1a€ThCS 30CEPeKEHHS
yBaru Ha MENIKAHIISAX TiJIbKU PUKOPAOHHUX TEPUTOPIii 31 CIIOPIITHEHOIO /1eP5KaBOIO,
aJi’Ke HaBiThb y BUIAJAKY YTOPIIIB YU MOJISIKIB He BCi IIPeJCTAaBHUKU 1X MEHIITUH MPO-
JKMBAIOTh y 3aKapriaTTi 4u 3axifHuX obacTsx Ykpainu Biamosigno. Hanpukiam, 3a
neperricom 2001 p. y meskax yciel Ykpainu (okpiM 3akapraTTsi) MeInKaoThb J,1 Tuc.
YTOPILiB, SIKi TAKOXK HajexXaTb /10 cropifHeHoi MeHmnHNU. OKpiM TOTO, TTPaBOBi
HaCJiIKM HOPMaTUBHUX aKTiB, MPUIHSITAX CIIOPiJIHEHOIO /epsKaBOoIO0, 3a3BUYal Bil-
HOCSTBCS JI0 1IJI0I MEHIIMHHY, a He JIMIIe TUX il IpeJCTaBHUKIB, IO IIPOKUBAIOTH B
NIPUKOPIOHHUX TEPUTOPISX CYCI/ITHBOI JIepKaBHU.

Huska eBporeiicbkux KpaiH Ha KOHCTUTYIIITHOMY PiBHI 3aKpilliin ¢Biil 060B -
30K Mi/ITPUMYBATHU CIIOPiJIHEHY MEHIIMHY 32 KOPJAOHOM. Taki OJ0KeHHST 4acTo
Ha3MBAIOTh «KJIay3yJlelo Hal[lOHAJIbHOI BiAnoBiganbHOCTI» [4, c. 260]. Hanpukmiaz,
Ykpaina BianosigHo g0 ct. 12 Koncruryiiii 16a€ mpo 3a/0BOJIEHHS HaIliOHAb-
HO-KYJIBTYPHUX i MOBHUX TIOTPeO YKPAIHINB, SKi TPOKUBAIOTH 32 MEKaMU JIeP/KABH
[5]. ¥ cBoiit koHCTHTYIHT YrOpIIHHA TaKOK MiATBepANIa 000B I30K HECTU BiJIIIOBI-
JAJIbHICTD 3a JOJII0 YTOPIliB, SKi JKUBYTH 3a ii MesKaMu, i CIPUATH 30epeKeHHIO Ta
PO3BUTKY cBOiX TpoMaf [6, ct. D]. Bapro 3BepHyTH yBary, mo ¢GopMmyaioBaHHs, sSKe
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BUKOPHUCTAB YTOPCHKUI 3aKOHO/IaBeIlh, MOKE BUKJINKATU CEPUO3HI CyMHIBH, OCKITBKI
Bi/IIOBI/IAJIbHICTh MOKHA TPAKTYBATH SIK HAJIAHHS YTOPCHKiil Bl 1IpaBa npuitMaT
pillleHHsT Ta BXKUBATH il 32 KOPIOHOM CTOCOBHO 0OCi0 YTOPCHKOTO MOXO/KEHHSI, SKi
€ TPOMaJITHAMM IHIMNX KpaiH. 3 TOYKU 30py MiKHAPOIHOTO TIpaBa Taki jii Oysm 6
He TibKK Ge3MiICTaBHUMHU, ajie i MPOTUITPABHUMM, ajiKe MOPYyIIyBaiu 61 OfuH i3
OCHOBHUX MPUHIMIIB MiKHAPOIHOTO TIpaBa, 3akpimiennx B Craryti OOH, a came
HEBTPYYaHHS Y BHYTPIIIHI cripaBu fepxkaBu. OIiHIOI0YN 3MiHN, BHECEH] 10 YTOPCHKO1
KOHCTUTYIIII, BeHeriancbka KoMicis 3akamKajia YTOPIIMHY iHTEPIPETYBATH TOJIO-
JKeHHsI KOHCTUTYIII T0/I0 <«BiMOBIIATBHOCTI 32 JIOJII0 YTOPIIiB» SIK 3000B’sI3aHHS
MITPUMYBATH YTOPIIIB 32 KOPZIOHOM Ta JIONIOMAraTH M Yy CITiBIIpalli i3 3allikaBJIeHUMHU
JiepsKaBaMy y IXHIX 3YCHILISIX MO0 30€PEKEHHST Ta PO3BUTKY CBOET 1IEHTUYHOCTI, a
He K OCHOBU JIJIT TPUNHATTS eKCTPaTepuTOpiajibHUX pilieHsb [7].

Bes cymHiBy, YropiiuHa € ojHi€0 3 Hebararbox KpaiH €Bpomnu, sKa MiaATpu-
MyBaJja i MPOMOBXKYE MiATPUMYBATH CBOIO CIIOPIHEHY MEHITUHY 3a 11 MeKaMm. 3a
JIOTIOMOTO10 KOHCTUTYIIIHIX HOPM BOHA He JIMIIle TPUIHsIA Ha cebe «BimoBi1aib-
HICTb» 3a JIOJII0 YTOPIIB, ajie W TiATBepANnsa 11l CBOET 30BHINTHBOI TOJITUKA B
npoMy actiekti. Bigmosigno o cr. D Konctutytii Yropuimaa migATpuMy€e 3yCHILISA
YIOPCHKUX TPOMaJL 32 KOPAOHOM 3 METOIO 30€PeKEeHHsI CBOEI YTOPCHKOI 1€ HTUYHOCTI,
3aXUCTY CBOIX 1HAMBIJyQJIbHUX Ta KOJEKTUBHUX 1IPaB, CTBOPEHHS OPraHiB MiCIIeBOTO
CaMOBPSJIYBaHHS, MITPUMKU MPOIBITAHHI B KPaiHi, B SIKii HAPOJAUINCH, Ta CIPHU-
SIHHSI CITIBIIPAIll MizK co0010 Ta YropiuHowo [6].

Bapto 1ie pas 3aznaunTy, 1o y cdepi mpaBoBOro 3aXucTy HalliOHAJIbHUX MEH-
IIMH HANOIIBII AIEBUM MEXaHI3MOM € CIIBPOOITHUIITBO MiXK JiepKaBaMU-CyCiaMu.
Buinesrazani yKpaiHCbKO-YTOPCBKi ZIOTOBOPU — SICKPaBUiA TIPUKJIAJL TaKO1 CIIiBIIpalli.
Onnak peastizaltist TUX MiKHAPOJHUX HOPM € MOJKJIMBOIO JIUTITE 32 YMOBU TIPUHHSATTS
BiIOBI/IHMX pillleHb HA PiBHI BHYTPIIHbOTO 3aKOHOaBcTBa Kpainu. [Tonpu Bci
3yCcuJLId, IKUX YKpaiHa IoKJaja B Ieplli POKU CTAaHOBJICHHS He3aJIesKHOI JlepsKaBu
B cepi NPUIHATTS HOPMATUBHUX aKTiB 110 3aXMCTY HAI[lOHATbHUX MEHIINH, OCTaHHI
20 poKiB XapaKTePU3YIOThCsI 3HAYHO MEHIINM 3alliKaBJIeHHSIM POOJIEMOIO 31 CTOPOHU
YKpaincbkoi Biaaau. OHIOI0YN TPETIO 0NOBi/Ib YKpaAiHU PO BUKOHAHHS PaMKOBO1
KoHBeHIlii Pagn €Bporu npo 3axucT HallioHAJbHUX MeHIWH, KoHcynbraTuBHUI
KOMITET 3a3HauuB, 10 3acTapiinii 3akoH Ykpainu «IIpo HaiioHa/JbHI MEHITUHUA B
Yxpaini» Big 1992 p. BBakaeTbcs 1morano chOKyCOBAHUM i 3aHA/ITO PO3IJINBYACTUM
JUTST PEryJIIOBaHHS CKJIQHUX [TUTaHb, OB’ A3aHUX 13 3aXMCTOM HalliOHAJIbHUX MEHIINH
y cyyacHiii YKpaiHi, a YnHHe 3aKOHOJIJaBCTBO € CYIEePeUYJMBUM Ta 4acTKOBUM |[8].
Came ToMy BapTo MO3UTHBHO OIIHUTU 3MiHU, sKi mounHaioun Bix 2014 p. ykpain-
CBKUH TMapjaMeHT BHOCUTB Y 1iif cepi.

CTOCOBHO yropchbKoi HAIliOHAJIbHOI MEHIITMHNA 3aKapraTTs 3 YIIeBHEHICTIO MOKHA
CTBEPJIKYBaTH, 10 caMe cepe/l ii TpeICTaBHUKIB HANOIIbIT aKTUBHO Bifl0yBalOThCSI
TpoliecH BiZIPOJIKeHHS HallioHaJIbHOI KyabTypu. Ha ocHOBI fonoBifiell Ykpainu mpo
BUKOHAHHS PAMKOBOI KOHBeHIlii Pagn €Bponu mpo 3aXMCT HalliOHATbHUX MEHITIMH
[9] i cmemianpHOT momoBini YmoBHOBakeHoTO BepxoBuoi Pamm Ykpainm 3 mpas
JIIOJIMHU TIPO CTaH AOTPUMAHHS Ta 3aXUCT TPaB HAI[IOHAJIbHUX MEHIIMH B YKpaiHi
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[10] moskna koHcTaTyBaTh hakT, 1O yropiii 3akapnaTTs IMOBHOIO MipOI0 MOXYThb
peasri3oByBaTH CBO1 3alUTH Y MTPOeCiitHil, XyT0KHbO-CAMOJIiSITBHIN Ta MUCTEIbKIH
cepi, a TAKOK MArOTh YCi MOKIIMBOCTI JIJIsT 3a0€3MeUeHHsT CBOIX CyCIIIbHO-TIOMITHY-
HUX Ta JyXOBHO-KYyJIbTypHUX ToTpeb. Ile o3Hauae, 110 1m0 BiIHOIIEHHIO 0 YTOPIIiB
Vkpaina BUKOHYE BCi 3000B’s13aHHS, SIKi BUILJIMBAIOTh 3 MiKHAPOIHUX JOTOBOPIB Y
cepi 3aXMCTy HAIIOHATBHUX MEHIIMH.

OueBUHUM €, IO TAPAHTI] 3aXUCTY YTOPCHKOI HAIIOHAIBbHOI MEHIIMHHY, TIepe/i-
GaueHi YMHHUM 3aKOHOAABCTBOM YKpaiHu, He 3a0BOJIbHAIOTH Yropuiuiy. Came ToMmy
19 wepsHs 2001 p. mapaament Yropimuanu yxBaaus 3akoH Ne LXII npo yropiis, siki
MPOKUBAIOTH Yy cycifHix kpainax (pasi — 3akoH Ne LXII) [11]. [TommproeTbes BiH
Ha 0Ci6 yropchbKOTo TMOXOKEHHSI, SIKi, O-TIEPIIe, HE € TPOMAJSTHAMU YTOPIIUHU Ta
He MaloTh JI03BOJIY Ha IOCTiliHe MPOXKUBAHHA Ha 11 TEPUTOPIi, a Mo-JApyTe, € TpoMa-
nsgHamu Xopsarii, Pymywnii, Ciopenii, CiioBauunnm, YKpainu 4i KpaiH KOJHIITHBOI
Corosnoi Pecny6aiku FOrocnasii. Ha mizcrasi 1poro 3akony mpasa yropiiis 3a KOp-
JIOHOM MO’KHAQ MOZinuTU Ha Bi Tpymnu. Ilepma Mae Ha MeTi TATPUMYBATU 3B’ A3KU
3 6aTHKIBIMHOIO, a TAKOK HAI[lOHAIBHY CBIZIOMICTh TIPEICTABHUKIB I1i€1 MEHITMHN
(Harpuksaz, Ge3KOMITOBHA CUCTEMA OCBITH — CT. 9, 6E3KOIITOBHE Bi/IBi/lyBaHHSI Jiep-
JKaBHUX My3eiB Ta 6i6iorex Ha Tepuropil Yropiuau — ct. 4). /I[pyra rpyrma mnpas
JorioMarae 36alaHCyBaTH CTAHOBWIIIE YTOPINB 3-32 KOPAOHY, SIKi MPUDK/KAIOTH 10
CIIOPiIHEHOI KpaiHu (HAPUKJIAJ, MPABO JIeTaTbHO TPAIIOBATH HA TEPUTOPii YTOp-
muHu — 1. 15). BukonanHus 6ibmiocTi mepebayeHnX 3aKOHOM MPAaB € MOKJIMBIM
Jmmnie Ha Teputopii Yropuau. Ile mijsikoM ouyeBHIHO, ajskKe BiAIOBIAHO 0 MiKHa-
POJIHOTO IpaBa JepskaBa He MOKe 3iHCHIOBATH CBOI IIOBHOBAa)KEHHS B OY/Ib-sIKiii
dhopmi Ha TepuTopii inmux aepska. Oxuak yropebkuit 3akon Ne LXIT nepenbauae
1paBa, BUKOHAHHS SIKUX FapaHTYEThCS B Jlep:KaBi MpokuBaHHs. Hampukmaan, mijabru
JUTSI CTYZIEHTIB JIeP/KaBHUX HaBYAJIbHUX 3aKJajliB, B SIKUX HABYAHHS BiJI0OYBa€THCsI
YTOPCHKOIO MOBOIO YM IIJIbIU /ISl YTOPCHbKUX BUKJIA/AUiB, SIKI IPOKUBAIOTDH B CYCi/l-
Hix kpaiHax (ct. 10 i 11). Peasnizariig nux rnpaB MOKJIMBA JIUIIIE 32 TIOCEPETHUIITBOM
KOHCYJIbCHKUX YCTAHOB.

Ockinpku YropiyHa po3snodaja BIPOBAIKEHHS 3aKOHY 0e3 KOHCYJIbTalliil
i3 cycigHiMu KpaiHaMU Ta MiKHAPOJAHUMMU OpraHizamisMu, TO OGiJIBUIICTh 3 HUX
BUCJIOBUJIN CEPIO3HI 3acTepeskeHHs 1mo10 Hboro. Ocob/mBYy yBary Ha 3aKOH 3Bep-
HyJsia €Bporieiicbka KoMicig 3a geMokpatito yepes npaBo (Bereriancbka Komicig).
Ha npoxanns npem’ep-minictpa PymyHii BoHA olliHWJIA BiIMTOBIHICTh YKA3aHOTO
3aKOHY €BPONEHCHKUM CTaHapTaM Ta HOpMaM i IIPUHITMIIAM CYy4acHOTO MisKHapO/I-
Horo npasa. Ha gymMKy KoMicii, MOXKJIMUBICTD Jlep:KaB peasi3oByBaTH OJJHOCTOPOHHI
3aX0/I1 1OJI0 3aXUCTY CBOIX CIIOPIJIHEHWX MEHIIWH, He3aJeKHO BiJl TOTO, JKUBYTh
BOHM B CYCi/IHIX 4M iHIIMX KpaiHaX, 0OyMOBJIEHA JOTPUMAHHIM TaKUX TPUHITUIIIB,
SIK TEPUTOPiaIbHUI CyBepeHiTeT Jep:kaBu, pacta sunt servenda, ApysKHi BiTHOCHHM
MiK JlepsKaBaMy Ta ToBara IpaB JIOJAMHNA Ta OCHOBHUX CBOOOJ, 30KpeMa 3a60poHa
nuckpuminaiiii [12]. Ha Bigminy Big Pymynii ta CnoBauunnn, Ykpaina He BBaskaJia
MUCKPUMIiHAII€E TiaAroToBKy Yropumaoio 3akony Ne LXII i npuitasiia itoro 6e3
3aCTepesKeHb.
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3arajoM, YKpaiHChKO-YIOPChbKi BiTHOCHHU MO’KHA OIlIHIOBATH SIK HANOIIbII
36ajaHCOBaHi B MOPiBHAHHI 3 iHImMME cycigamu. OgHAK MOAIl OCTaHHBOTO IeCs-
TATITTS TPU3BENH 10 iX 3Ha4HOTO ToripmieHHs. [lounnaoun 3 2010 p., a came
noBepHenHst naptii «Digec» 10 BaaAU, MOMITHKA YTOPIIMHKA MIOAO IATPUMKHI
HaIliOHATbHUX MEHIIMH Y CYCIZIHIX KpaiHaX cTa€ KOHCTUTYIIHHIM 000B SI3KOM yrop-
chkoro ypsiay. Cepes akTUBHOT AisLIBHOCTI YTOPIIUHU HANOIIBIN AUCKYCIHHUME €
IparHeHHsl HaJlaTh YTOPCbKiil Aiacniopi B YKpaiHi IpaBo Ha Mo/BiliHe rPOMa/ITHCTBO
i aBTOHOMIIO.

[IpaBoBe pery/itoBaHHST TIOPSIJIKY HAJaHHS TPOMAJISIHCTBA Y Pi3HUX JlepsKaBax
Ma€ €BOi 0cOOJMBOCTI. 3BUYAHO, BOHU 3000B’d3aHi 3Ba)KaTW Ha 3araJbHOBU3HAHI
MIPUHIMIIA Mi’KHAPO/IHOTO TpaBa Ta MiXKHAPO/HI 3BMYail, OJIHAK 3arajJbHUI PiBEHb
Mi*KHApPOJIHO-TIPABOBOTO PEryJlOBaHHS MUTaHb IPOMAJTHCTBA HA OCHOBI yHiBep-
CAJIbHUX HOPM € JOCUTh HU3bKUM. HaitOiibin HebaKaHUMK B MisKHAPOJHOMY IpaBi
€ amaTpusM i GimaTpusM, TOMY [IO He 3aBXKAM J03BOJISIIOTH B MOBHOMY 00Cs3i
BUKOPUCTOBYBATH TEPEBATH, sIKi BUILUIMBAIOTH 3 MPaB Ta 0OOB'SI3KIB rPOMa/IsTHIHA.
OcCKiZTbKU PeryToBaHHs MOPSIIKY HAJaHHS TPOMASHCTBA (2 0COOIMBO TIi/ICTaBU
fforo HaOyTTs) HajeKaTh [0 BUKJIOYHUX KOMIIETEHII Aep:KaBH, iHIIa KpaiHa He
Mae IpaBa JloMaraTucs 3MiH y 1[bOMY 3aKOHO/IaBCTBI.

Y ciuni 2011 p. Habpasu YUHHOCTI 3MiHH, BHECEHI [0 YTOPCHKOTO 3aKOHY IIPO
TPOMA/ISTHCTBO, HA Mi/ICTaBl SKOTO Yropili 3akapmuaTTs B CIPOIIEHill MpoIeaypi
3MOIJIM OTpUMATH yropcbke rpoMajsiHcTBO [13]. [IpuitHaTTS 11bOTO HOPMATUB-
HO-IIPAaBOBOT'0O aKTa He MOKHA PO3IIHIOBATH K IOPYHIEHHS MisKHApOJHOTO IIpaBa.
Y 2018 p., 3a pisHUMM JaHUMHU, Y TOMY YUCJi yropcbKuMu, 6ysio moHazx 100 Tucsy
ocib, 1o oTpuMasu yropebke rpomaastcTso. OpHak BianosigHo 10 3akony «IIpo
rpoMazistHCTBO Ykpainu» Bix 18 ciutst 2001 p. 106poBisibHe HAOYTTS rPOMAISTHIHOM
Ykpaiam rpomMasgHCTBA iHINOI Iep;KaBU € TMiICTABOIO 71T BTPATH YKpaiHChKoro |14,
ct. 19]. IIpoTe B yKpaiHCHhKOMY 3aKOHOJIABCTBI HE TPOIMCAHO YITKUN MEXaHi3M
poIeypy Mo30aBIeHHs] TPOMaAHCTBA. He BCTAaHOBJIEHO TaKOK KPUMiHAIbHOI
Yy aAMIiHICTPATUBHOI BiJIOBIAJIbHOCTI 32 HAOYTTS IPOMA/SHCTBA IHIIOI JepKaBU
Ta HEeMoBiIOMJIEHHS TIPO 1le BiAANMOBiHI opranu jeps;kaBHoi Biaaau. CaMe TOMy 3
POKY B piK 301/IBIIYETHC KiJIBKICTH 0Ci0, SIKi € OJHOYACHO TPOMaJSTHAMK YKpaiHu
i Pymynii, Moapnasii, Yropmuau, [Hosabimii yn Pocii BigmosigHO.

He Bpatounch y zierani oo Toro, SKi nmepeBaru Ta 3arpo3u 3B’s3aHi 3 MO/BIN-
HUM IPOMAJISTHCTBOM, CJIiJI MiIKPECIUTH, 1110 YKpaiHa, 6e3 CyMHIBY, NOBUHHA 3alHATH
YiTKY ITIO3MII0 y I[bOMY IHUTaHHi, TO6TO ab0 MPUITHATH HOPMHU, SIKi JOIOMOKYTh
peasizyBaTu 3a00pPOHY MOABIMHOTO IPOMAJSHCTBA, a00 HOro I03BOJUTH Ha 3aKO-
HozaBuoMy piBHi. HesBaxkaioun Ha Te, sike pimeHHs Oysio 6 npuitHsaTe YKpaiHOIO,
3a MIKHApOJAHUM IIPAaBOM aHi YropuiuHa, aHi iHIII CyCiiHI KpalHU He MOXYTb
BUKOPHUCTOBYBATH IIUTAHHS I'POMA/ISTHCTBA SIK IPUBIJ JJIST «3aXUCTY» CIIOPIIHEHOT
MEHIIIMHU Ta MOPYIIEHHS TePUTOPiaibHOI IiicHocTi YKpainu. Ha macts, 6ibimicTsh
JiepKaB-CyciiiB Ykpainu € uieHamu €Bporneiicbkoro Coio3y i ToMmy MaJoliMOBIpHUM
BUJIAETHCS TIOBTOPEHHSI HUMH POCIHChKOTO ciieHapiio 3 2014 p. na 3axigniilt Ykpaii.
OpnHak BUPIlIeHHST TUTAHHS MMOABIMHOTO TPOMAJISTHCTBA 3MIITHUTD MO3UITII0 YKpaiHU
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Ha MIXKHAPOJIHIHM apeHi Ta JI03BOJUTH BKUBATHU PIIIyYUX Jil 110710 KpaiH, SKi XOTLIN
6U BUKOPUCTATH BiJICYTHICTh BiAMOBIZHOTO TIPABOBOTO PETYJIIOBAHHSL.

[ToxibHOIO € cuTyallist 3 aBTOHOMIE€ 3akaprnaTTs. Byaydu el1eMeHTOM MoJIi-
TUKO-TePUTOPiabHOI OpraHisailil /iep:KaBu, TePUTOpiaTbHAa aBTOHOMIS TPAJAUIIIHO
PO3TJIAIAETHCA SIK BUHATKOBA KOMIIETEHITIS CYBEPEHHUX JIePKaB 1 Ipe/IMeT PeryJiio-
BaHHS BHYTPINTHBOTO KOHCTUTYIIIHHOTO 3aKOHO/IABCTBA. 3BUYAITHO, YTOPIIIHA MOXKe
iHimioBaTH MUTAaHHS AaBTOHOMIi 3aKapHarTs, OHAK MPUAHATTS OY/Ib-sIKUX PillleHb
6e3 3roau Ykpainu Oyjie pO3IJIsiIaTUCS K MOPYIIEHHST MIKHAPOHOTO TIPaBa, a came
MPUHITAITY HEBTPYYAHHS y BHYTPIIIIHI CIIPAaBU JIePKaBU.

Oxpim nuTa"b MPoO MOABIHHE TPOMAISIHCTBO Ta aBTOHOMIIO, HEBJOBOJIEHHS
YTOPCBKOI BJIaJIM BUKJIMKAIO TaKOX Tianucanus [Ipesugentom Ykpainn 3akony mpo
ocBiTy B 2017 p., 3TifIHO 3 IKMM MOBOIO OCBITHBOTO TIPOTIECY B HABYATHHUX 3aKJIa1aX
€ yKpaiHcbka MoBa. BeHelliaHCbKa KOMICis TiJIKpecJana, 1110 3aKOHHOIO i 1TOXBaJIb-
HOI0O METOIO JIePyKaB € CIPUSHHS 3MIIHEHHIO JIEPKaBHOI MOBU Ta BOJIOJIHHSA HEIO
BciMa TpoMaJIgHAMU, a TaKOXK 3aITPOBAKEHHS 3aXO0/IiB IO/I0 1i 3aCBOEHHSA yciMa, IK
CI10co0y MOZ0JIATH ICHYIOUl HEPIBHOCTI Ta cpusHHs Oinbin eeKTUBHIN iHTerpaiii
y CYCIIIBCTBO 0OCi0, sIKi HasesKaTh [0 HamioHAIbHUX MeHInH [15]. 3 ypaxyBaHHAM
pekomeHnaiiii BeHemianchkoi komicii, Ykpaini Baasocst ctBOpuTH 30aiaHCOBAHY
CHCTEMY OCBITH, sIKa J03BOJISIE€ 30LIBIINTH BiJICOTOK IIPEAMETIB, 1[0 BUKJIAAAIOTHCS
YKPaiHChKOIO MOBOIO, 3 OJITHOYACHUM 3aXHCTOM IIPaB HAIlIOHATHbHUX MEHIIIWH Ta 1XHIX
MOB. 3PO3yMiJIO, 1110 BUCHOBKM BeHelliancbkoi KOMicii He MalOTh IOPUANYHOI CHJIH,
ajie He BapTO HEJOOIIHIOBATU 1X 3HAYEHHS B MIXKHAPOJAHOMY Ta KOHCTUTYIIITHOMY
1pas.i.

Bucnoexu. Y 3aroctpeHHi cuTyallil 3 yTrOPCbKUMU MEHIIMHAMM 3allikaBJeHi
JIMIIE yJIbTpalpaBi yropchbKi HAI[iOHAMICTH, SKi, CIHEKYJI0I0YN Ha 1iil mpobemi,
HaMaraloTbCs 3MIITHUTH CBOIO TO3UIIIIO0 Y CYCHIJBCTBI. «3aXUCT» YrOPCbKUX MEH-
IIVH, 30KpeMa Ha 3aKapraTTi, 3aTUIIAETbCS BOKJIUBUM MOJTITUIHUM iIHCTPYMEHTOM
i BUKOPUCTOBY€ETbCSI BynanenitoM y reonomiTuaHii rpi.

Y KOHTEeKCTI MIKHApPOJHOTO TIpaBa BIAIOBIIabHICTD 32 3aXUCT HAIliOHAJb-
HUX MEHNINH IMOKJAAEThCS TIepe/lyciM Ha Jiep:KaBy, B SAKifl BOHU MPOKUBAIOTH, a
CIIOpi/iHeHa Jiep:KaBa MOKe MPUHUMaTU OJJHOCTOPOHHI aJMiHICTPATUBHI YU 3aKOHO-
JlaBYi 3aX0/M JIUIIE TOJi, KOJU ii /il He TMOPYIIYIOTh MPUHITUINB TEPUTOPIATHHOTO
cyBepeHiTeTy Jep:kaBu, pacta sunt servenda, ApysKHIX BIJHOCUH MiX JepKaBaMu
Ta TOBAry MpaB JIOIWHA Ta OCHOBHUX CBOOOJ, 30KpeMa 3a00pOHU JUCKPUMIHAIILI.
YV npawniit curyartii cy6’€KTOM MiKHAPOJHOTO IpaBa, KU Hece BiAOBIaIbHICTD 3a
3aXMCT 1IPaB HalllOHAJILHUX MEHIIINH, BUCTYTIa€ YKpaiHa. YropiirHa MoKe HajlaBaTh
MIATPUMKY YTOPISIM 3aKapraTTs JUie 32 YMOBU BUKOHAHHS HEI0 BCIX MPUNWHIATUX
JIOTOBOPIB Ta He3a3iXaHHS HAa TEPUTOPIAJIbHY IIJIICHICTH 1 HETIOPYIITHICTh KOP/IOHIB
Ykpainu.
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Legal regulation of Hungarian activities regarding its kin-minority in Zakarpattia

The article analyzes the role and competences of a kin-state in the protection of its national minority
living abroad. The issue had been analyzed with the example of Hungarian unilateral legal acts, which
present legal consequences and the legitimacy of the actions of a kin-state. The article focuses on the
basic international legal mechanisms for the protection of the rights of national minorities and the
recommendations given by international advisory bodies in this area.

According to international law, the state, in which the minority lives, has the primary duty to protect
minority rights. Only few types of actions can be taken by a kin-state in favour of its kin-minority:
actions in the context of international bodies and mechanisms, actions in co-operation with the home
state and domestic legislation concerning relations with its kin minority. The last one is not regulated by
international law and is broadly discussed in its doctrine.

The article analyzes Hungarian domestic legislation providing a wide range of preferential treatment
to the members of the kin minorities in Zakarpattia, namely Act LXII OF 2001 on Hungarians Living in
Neighbouring Countries and Amendment of Act LV of 1993 on Hungarian citizenship. Soft law instruments
confirm that this kind of legislation of kin-states has to be assessed in accordance with relevant principles
of the international law, such as territorial sovereignty of the state, pacta sunt servanda, friendly relations
among state and the respect of human rights and fundamental freedoms, in particular the prohibition of
discrimination.
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KEPIBHULITBO AAAl ABTOPIB

Jlo ony6uikysanus y daxosomy 30ipHHKY HaykoBuX Ipailb «IIpo6semMu 3akoHHOCTI» npuiima-
IOTBCST CTATTi, SIKi paHilie He APYKYBAIHCH i BiMOBIIAI0TH BCTAHOBIECHIM BUMOTaM /10 KBaJTi(hiKOBaHIX
HAYKOBUX TIpallb.

Hazicnani marepianu midaraioTb BHyTPIIHLOMY 1 30BHINIHLOMY PelleH3yBaHHIO, AKe 3/iHCHIOI0TH
YIeHU PelakIiitHol koJerii abo daxisiii BiAOBiAHOI ramysi. PelleH3yBaHHsI IPOBOAUTHCS KOHbIIeHIi-
iiHo. Y pasi HeraTUBHOI pelensii 4 HagBHOCTI CYyTTEBUX 3ayBakKeHb CTATTA MOKe OyTH BiaxuieHa abo
[IOBEPHYTA aBTOPOBI (aBTOpaM) Ha JI0OIPAIIOBAHHS.

Penakiiiiina KoJierist samuiiae 3a co6010 TPaBO PEATyBaTH Ta CKOPOYYBaTH PyKomucu 6e3 mopy-
IIIeHHsT aBTOPCHKOTO 3MicTy. Bixuseni pykonncu aBTopaM He TTOBEPTAIOTHCS.

ITonanus pykommcy cTatTi 10 peaKoJerii

ABTOpaM PEKOMEH/IYEMO 3apeeCcTpyBaTHCS Ha BeO-CaiiTi BUIAHHS SIK aBTOP i YNTad, MiCJIsi YOTO
GakaHO caMOCTIiTHO TozaTu cratTio yepes caiit http://plaw.nlu.edu.ua 3 Takumu cynposigHumu
MaTepiajaMu:

— BiglomocTi 11po aBropa (YKpaiHChKOI, POCIHiChKOI0, aHTJIIICHKOI0): Mpi3Buile, iM's1, m0-6aTbKOBI
MOBHICTIO, 10Caja, Miciie pobOTH, HayKOBe 3BaHHs, HAYKOBUil CTYMiHb, KOHTAKTHA iH(OpMaris (Tese-
domn, anpeca erekrponnoi nomrru), ORCID — inpusinyansuuit mudposuii izentndikatop HAYKOBIB —
ORCID (/lus.: orcid.org/register).

— BUTST 3 IPOTOKOJIY 3aciflaHHs Kadezpyn HABYATBHOTO 3aKJIany (HAyKOBO-METOIMIHOI Pajiul ycTa-
HOBM) 3a MiciieM po0OoTu (HaBYaHHS) aBTOPa 3 PEKOMEH/AIIE 10 myOJiKalii Marepiaiy;

— pelleHsis JoKTOpa,/KaHauaara Hayk 3a haxom;

— sinensiiiHa 3roga asropa (abo CriBaBTOPIB) Ha PO3MILIEHHS CTATTi B Mepeski [HTepHeT;

— doro asropa(iB) 3 posmupennsm *.jpg, *. TIFF sxocrti 600600 dpi;

— opurinan (abo eJeKTPOHHA KOIisl) KBUTAHIIII 1IPo oraTy myOuikaiii craTti (micist posriisiay
pyKomucy);

HaykoBi mMaTepiaju MOKHA TaKOX HAJCUJIATH Ha €JEKTPOHHY ajpecy peikoJerii: problzakon
@ukr.net.

Bumorn 10 opopmieHHs crarri

Pyxkomnucu crareii npuiimaiorbest o0csrom He menuie 16—18 cropinok (pasoM 3 JiTeparyporo,
AHOTAIISIMH YKPAiHCHKOIO, POCIfiCbKOTO Ta aHTJiiicbkoo MoBamu) opmaty A—4, uepes 1,5 inTepBasin.
IMosst: Bei — 1o 2 M, ab3aiy — Bucryn Ha 1,27 em. IlIpudr: Times New Roman, poamip — 14, BukoHani
Ha komir'orepi y peaaxropi Word for Windows (*.doc, *.docx). Koskra ctaTTst CympoOBOIKYETbCSI aHO-
Talli€l0 aHIIChKOI0 MOBOIO 00caATOM He MeHI sk 1800 3HakiB, BKIOYAI0YM KJIIOYOBI CJI0Ba.

Crartst Mae 6yTH CTPYKTypOBaHa 3a TAKUMU PO3Miiamu: Bemyn, e OKpecsieHa MOCTaHoOBKa TIPO-
6JsieMu, akTyasibHiCTh 06paHoi TeMu; Ananiz ocmannix docuioxncenv i nybaikauyii; Mema i sagdanmns;
Buknad ocrosnozo mamepiary HOCTIIKEHHsT I OTPUMAHUX PE3YJbTaTiB; Bucnogku, je mijBeIeHo mij-
CYMKH POOOTHU Ta MEPCHEKTUBH MOAANBIINX JOCHIKEHD Y I[bOMY HAIPSIMI.

[TpisBuIa HAYKOBIIIB, SIKi 3TaAYIOTHCSA Y CTATTi, 060B’s13K0BO AyOIo0Thes e i JATHHUIIEIO.

Ipuknax opopmienns: crarri

VY 3B’s13Ky 3 BKJIOUEHHsIM 30ipHMKA HAYKOBUX Mpallb 10 MixKHapoaHux OibsiorpadiuHo-pede-
paruBHuX 6a3 JaHMX CIUCOK BUKOPUCTAHUX JKEpes Ma€ cKaagaTucs 3 aABox ydactun: JITEPATYPA
i REFERENCES.

JIITEPATYPA — mxepena MOBOIO OpHUTiHATY, 0(hOPMJIEHI BiZITTOBITHO 10 YKPAiHCHKOTO CTAaHAAPTY
6i6aiorpadiunoro ormucy (ACTY 8302:2015: bibaiiorpadiune nocunants. 3arajabHi MOJOKEHHS Ta
npaBuia ckiagannasa. Kuis, 2016).

REFERENCES — crucok JiitepaTypy, TpaHCJIITePOBaHUII B POMaHCbKOMY asdaBiTi it odopmiieHmii
3riHO 3 Mi>kHapoaHuM ctanzaptom APA.
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HasBu niepionuHux yKpaiHChKO- Ta POCiiiCbKOMOBHUX BUAaHb (KypHaJIiB, 30iPHUKIB Ta MaTepiajiB
KoH(EePeHIiil) MoJAI0ThCS TPAHCHITEPAIIEIO0 Ta AHTIIHICHKOIO MOBOIO.

Cuarii yHUKATH MOCUJIaHb HA HABYAJIBHY JTEPATypPY.

ITpu mocumanni #Ha «IIpobaemMu 3aKOHHOCTI» CJIi[I BUKOPUCTOBYBATH TPAHCIITEPOBAHY Ha3BY
Problemy zakonnosti abo aurumiiicbky Problems of Legality, na «Teopist i pakTuka NpaBo3HAaBCTBa» —
<Teoriia i praktyka pravoznavstvas — «Theory and Practice of Jurisprudences.

TpancitepyBantst yKpalHChbKUX [pKepest: http://www.slovnyk.ua/services/translit.php.

TpancaiTepyBants pociiicbkux mskepest: http://translit.net/.

Indopmanis npo npucBoenns DOI

[Tudposuii inentudikarop o6’exkra (anra. digital object identifier, ckopoueno DOI) — cranuit
imeHTU(hIKATOP, AKMIT HATAETHCS eJIEKTPOHHUM JIOKYMEHTAM 1 JI03BOJISIE 3HANTHU JIOKYMEHT HaBiTh 1IPU
3mini floro URL, 1110 Moske BUHMKATH NTPU 3MiHi CaliTy, BUJABIS TOMIO.

ABTOpaMm cTaTel, SKi MOCUIAIOThCI Ha MaTepiain 30ipHUKa HAYKOBUX TIpallb, HeoOxinHo B JITE-
PATYPI BkasyBaTu JKepesio 3 HOMEPY JKypHAJIy i B KiHII mocuiaanus goaasBatu ingexc DOI miei
crarti. [ngeke DOI ony6uikoBaHOI cTaTTi MOKHA Ai3HAaTHCS Ha Hamomy caiiti http://plaw.nlu.edu.ua/
(dyukitionan 3niBa «KopucHi iHCTpyMEHTH — K IIUTYBaTH pobOTY».

Bapro Takox HaBoauTu B nepesiiky nocusianb DOIT inmumx jpxepest (3a HasgBHOCTI).

Cratti my6/IiKyIOThCS Ha TIATHIN OCHOBI.

Bapricts 1 cropinku ctanoBuTh 36 rpH.

IMono:xenns npo koH}iAeHIIHHICTD

Imena Ta eJeKTPOHHI afpecH, sIKi BKA3YIOThCs KOPUCTYBAYaMH CalTy 1bOTO 30ipHUKA, OYIyTh
BUKOPUCTOBYBATHUCS BUKJIIOUHO JIJIT BUKOHAHHS BHYTPIITHIX TEXHIYHUX 3aBAaHb 1IbOTO BUIAHHS; BOHU
He OyIyTb MOIIMPIOBATUCS Ta TIEPENABATUCS CTOPOHHIM 0CODAM.

BinnosimanpHicTs 3a ocToBipHicTh iHdoOpMaltii, hakTiB Ta iHIIMX Bi[OMOCTEN, TTOCUIAHb Ha HOP-
MaTUBHI aKTH, [UTAT | BJACHUX IMEH HECYTh aBTOPU ITyOiKaiii.

IepionuunicTs 30ipHUKa — 4 BUITYCKU HA PiK.

Tepminu mosanHs crareii:

nepumii BUIycK — 110 1 otoro (1ata posMilleHHs Ha caiiTi — Gepe3eHb OTOYHOIO POKY);
Apyruit Buiyck — 0 1 TpaBns (sara po3MimieHHs Ha caiTi — YepBeHb IIOTOYHOTO POKY);
Tpetiit Bunyck — 10 20 ceprins (sata po3MillleHHsT Ha CaiiTi — BepeceHb IOTOYHOTO POKY);
4yeTBepTUil BUITYCK — /10 1 smcronaza (sata po3MillleHHs Ha CaiiTi — IPyJeHb TOTOYHOTO POKY.
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