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Hcropuko-npaBoBas OlleHKa HHKOPIOPAIUH 3aNlaJHOYKPAUHCKHUX 3€MeJb B COCTaB ABCTpHIi-
cKoii umnepuu Bo Bropoii noiosune XVIII Beka

IIpoananusuposarvt npednocvLiKu UHKOPROPAUYU 3anaoHoOyKPauHCKUX 3emMensb 6 cocmas Aecmpuii-
ckotl monapxuu 60 emopotl nososune XVIII éexa u dano ucmopuxo-npasosyio ouenxy. Ommeueno, umo
npucoedunenue 3anadHOYKPAUHCKUX 3eMelb 8 COCMAs ABCMPULCKOU UMnepuu Oblio MUNUYHoIM OJsl
NOXU eBPONELCKO20 AOCOIOMUIMA AKMOM UHKOPNOPALUU, KOMOPLLL NPecied08al onpedeenyo cmpa-
mezuuecKkyro ueb asCmpuiickozo npasumenvCmed: paculupenue U Yykpenienue asCmputickux zpanuy, u
YAy uweHus: coooueHuss Mexcoy ascmpuiickumu npoSUHUUSIM. AKUEHIMUPOBAHO HA MOM, YMO 3aNnacHo-
yKpaunckue 3emau 6 cocmage Ascmpuu u Ascmpo-Benzpuu 6viiu pasobuenvl ¢ YKpauncKUMU 3eMAsMU,
Komopbvie Haxoouucsy ¢ cocmaee Poccuiickoti umnepuu. 3axeam u yoepicanue Aecmpuiickoi Monapxuetl
3aNaA0OHOYKPAUHCKUX 3eMellb 0elal0 HeBO3MONCHVIM CO30aHUe YKPAUHCKOU 20CYOAPCMBEHHOCMIL, PA3GU-
mue YyKpauncKozo npasa, Kyasmypuvl u momy nooodioe.

KmoueBble ciioBa: WHKOPIIOpAIMS; 3alla/IHOYKPAMHCKIE 3eMJin; ABCTPUIICKAsh UMIIEPHS;
ABcTpo-BeHrpus; ncTopuko-1paBoBasi OlEeHKa.

Hocmanosexa npooaemu. OnHie0 3 YMOB YCIIIIHOTO PO3BUTKY YKpaiuwu, ii
€BPOTIENCHKOI iHTeTpallil Ta YTBEP/UKeHHS K AeMOKPATUYHOI i MpaBOBOi /ep:KaByU
€ BUBUCHHSI U ypaxyBaHHS iCTOPUYHUX YPOKIB HAIliOHAJIBHOTO JIEP5KaBOTBOPEHHSI.
Y3aranbHeHHSI Ta BUKOPUCTAHHSI iICTOPUYHOTO JIOCBi/ly CTAHOBJIEHHSI Ta PO3BUTKY
JIepsKaBH i 1paBa YKpaiHu € 0CHOBOIO (DOPMYyBaHHS CBIZIOMOTO MATPiOTU3MY, aKTHB-
HOI TPOMa/ISTHCBHKOI i Jiep:KaBHOI 103UIlil. YCIilIHe Jep:KaBOTBOPEHHS B Cy4YacHiil
YKpaiHi MOXKJIMBE 3aB/SIKW PO3YMiHHSI YKPAiHCbKUM HApO/IOM I[IHHOCTI HalliOHAJbHO1
JlepsKaBH, BaXKJIUBOCTI €JHOCTI HAPOAY 1 3pOCTaHHSA HAI[IOHAJIBHOI CBIZIOMOCTI 331715
il PO3BUTKY, YCBIIOMJIEHHS KOXHUM TPOMAJGHUHOM YKPaiHU BiIMIOBIJIaJIbHOCTI 3a
oo cBoel BitTuusdnu. [l Te3a € kitodyeM /it PO3YMIHHSA COIIATbHO-TIOJMITUYHOT
cuTyallii B cyJyacHill YKpaini y 3B’3Ky 3 arpeCUBHOIO0 aHTUYKPATHCHKOIO TIOJIITUKOIO
i 6oitoBumu pistmu Ha Cxoi Ykpainu.

Y cydacHux ymoBax BasKJMBO YBa)KHO BUBUYUTH JI€P:KaBHO-TIPABOBY CIIA/IIIUHY
Pi3HUX PErioHiB YKpaiHH, SIKi BIPOIOBK TPUBAJIOTO Yacy, 3 OJHOr0 OOKY, He PO3BH-
BaJIMCA B €HOCTI, He MaJM CIIJBbHOI IIPAaBOBOI CUCTEMH, a 3 1HIIOTO — Bi/ICTOIOBAIN
CBOIO CaMOOYTHICTh, €THIYHY Ta MPABOBY iJIEHTHYHICTD 1 MParHyJm 10 006 €HAHHSI.
[TepebyBaHHsST yKPaiHCHKUX 3eMeJIb y CKJIajli iHO3eMHUX JIepsKaB B Pi3Hi icTropuyHi
1epio/In 3HAYHOI MipOI HEraTUBHO TTO3HAUYMJIOCS HA MEHTAJITETI YKPaiHChKOTO
HAPO/Iy: [MHAMi3M, MIHJIMBICTb, CYyMEPEUIUBICTD MOJITHYHUX Opi€HTAIli#l ¢yl e€KTiB
BJIQ/IN T PI3HUX COIATBHIX IPYIT, HEPO3YMIiHHST IIMOWHU TOJIiH, 110 BiOYBAIOTHCS B
JIepsKaBi Ta CyCITIbCTBI, IHAWBIAYaITi3M, TEHIEHIIISI 10 B3AEMHOI OOPOTHOH, TIOIYJTi3M,
Ha/IMipHA eMOIHICTD, ypa3auBicTh To1o. Choro/iHI HEOOXiHE CyJacHe HalllOHATbHE
Bi/IPOJIKEHHSI, CYTHICTb SIKOTO TIOJISITAE Y BiZIMOBI BiJl MMOYYTTSI MEHIIOBAPTOCTI Ta
HaIllOHAJIBHOI HETTOBHOIIHHOCTI, sIKe TPUIIENII0BAIOCh HAIIMMKU BOPOTraMU BiKamMu
i IpU3BeJIO 710 BTPATU iCTOPUYHOI MaM’sITi, HAI[IOHAJIBHOI TiTHOCTI Ta TOPIOCTI, 1110
CHOTOJHI 3arPOKY€E He TIJIbKK Halliii KyJbTypi, aje i B3araji HalmoMy MailhyTHbOMY
[10, c. 400].

3HAUHNN iHTepeCc BUKJIMKAE iICTOPUKO-TIPABOBUI aHAI3 1 OIliHKA iHKOpIOpa-
i 3axiziHoykpaincbkux 3emenb (lammunnu, BykoBunu i 3akapnarTts) 10 CKIaLy
Agctpiiicbkol MoHapxii B apyriit monosuHi XVIII c1. Crernudikoio 3axiinoykpain-
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CHKUX 3eMeJib OyJia JOBroTpHUBaJa BifipBaHIiCTh BiJl OCHOBHOI YaCTHHM YKPATHChKHUX
3eMenib — Hapaainpsincbkoi Ykpainu i mepeOyBaHHs y CKJIa/i iHO3eMHUX JE€PKaB.
JList icTOpUIHOTO OOTPYHTYBAHHS aHEKCiT YKPATHCHKUX 3eMeJTb OKYIIAIliiiHI Jep/KaBH
MTONTUPIOBAJIN BCIJISIKI TICEBIOHAYKOBI KOHIIEMIIIl PO «HEYKPAIHChKUI XapakTep»
3axiJIHUX 3eMesib YKpaiHU, «He3piJicTh YKPaiHCbKOrO Hapoay /10 CaMOCTiHHOTO
JIepKaBHOTO JKUTTSI», HABITh 3allepeuyBajii caMe iCHyBaHHS YKpaiHcbkol Hartii. [Li
KOHIIEMIIil CTOCYBaJIMCSl BCIX YaCTUH 3aXiHOYKpaiHCbKkuX 3eMeb (lanuunnu, byko-
BUHU Ta 3aKapraTTs).

Memoro cmammi € icTOpUKO-TIPAaBOBUIA aHAI3 i OIliHKa iHKOpMHopailii 3axiTHo-
VKpPailHChKUX 3eMeJb Y CKIaj ABCTpilichKoi MoHapxii B Apyriit momosuHi XVIII cT.

Ananiz ocmannix docaidxcenv ma nyoaikayiu. Y HayKoBiil jitTeparypi
JlesIKi acTeKTU iCTOPUKO-ITPABOBOTO aHaJi3y iHKOpIopallii 3aXi/lHOYKPaiHChKUX
3eMesib 10 CKJIamy ABCTpiiicbkoi MoHapxii B apyriit mosoBunai XVIII ct. mpo-
AHATI30BaHO Y HAYKOBUX MPAISIX YKPAiHChKUX BUEHUX-TPABO3HABIIIB, 30KpeMa,
B. Tonuapenka (V. Honcharenko), B. Tumuka (B. Tyshchyk), M. Hukudopaxa
(M. Nykyforak), B. Kyapuniskoro (V. Kulchytskyi), O. Cyxoro (O. Sukhyi),
I. Hacracsax (I. Nastasiak), H. ITanmua (N. Panych), X. Mopsxk-IIpoTonomnosoi
(Kh. Moriak-Protopopova) Ta in. HeoOXiHO TakoK Bi3HAYMTH HAYKOBI mpart
ascrpiiicekux Buennx K. Boiinenku (K. Voitselka), V. Ipoabnepa (U. Tsolner),
X. HIsenpeiinenseitna (Kh. Shvendeidenvein), P. Mapka (R. Mark) Ta iH., mosb-
cokux — A. Bonycsika (A. Bonusiak), M. Crossipuyka (M. Stoliarchuk), A. /I3siazs
(A. Dziadzia), A. Kamencokoro (A. Kamenskyi), C. I'poazitskoro (S. Hrodzitskyi),
T. Osbxosebkoro (T. Olkhovskyi) Ta in. OxHak nuTaHHS BUSHAYEHHS iICTOPUKO-IIPa-
BOBOI OIiIHKM 1HKOPIIOpaIlii 3aXi/IHOYKPAIHCHKUX 3eMeJb JI0 CKJIQLy ABCTPiHChKOI
MoHapxii B apyriit nosoBuHi XVIII cT. IpoJ0BKYIOTH 3aJUIIATUCS HETOCTATHBO
BUBYEHIM.

Buxnaod ocnosnozo mamepiany. Sk Bimomo, Ha Mexi XVIII-XIX cT. Ha ykpa-
THCHKUX 3eMJISIX BifOYJIMCsT 3HAYHI COIialbHO-TIOJIITUYHI 3MiHU, CIIPUYMHEH], HacaM-
nepes, HOBOIO TeOTOJIITUYHOIO cuTyallielo y toroyacHiii [{entpanphiii Ta Cxigniii
€spori. [lomitnuna anapxig B Peui [locniommTiii, e kondenepatu CKUHYJIN 3 TIpe-
CTOJIy CBOTO KOPOJIs, npuckopuia ii noxginu. Ocirabiena BiifiHaMu, BHYTPIIIHIMU
CYTIEPEYHOCTSIMI 1 TIAXeTChKOI0 aHapxiero, Piu [Tocmosmra Oyia momiseHa Mix
TPhOMA MOHAPXIUHUMU JiepskaBaMy — ABCTPiHiChKOIO MOHapXi€to, [Ipyccbkum Kopo-
gisetBoM i Pociiichkoro immiepieio. ¥ 1771 p. BinOysanucs neperosopu Pocii, TIpyccii
i1 ABcrpii mozo nozisy Peui [TocrommToi, 1110 3akiHIMIMCS TiATTUCAHHSIM OKPEMOi
JeKapariii, sika 3abe3nedyBaia TPbOM HA3BAHUM JIEP/KABAM OJIHAKOBY Yy4acTh y il
posmozii. i mizmicana 19 motoro 1772 p. aerpiiichka iMmeparpuis Mapist Tepesis,
28 srororo — mpyccebkuii koposb Dpiapix 11, 5 6epe3nst — pociiichbka iMIepaTpUILs
Karepuna I1. ¥V 1793 p. Binbysest apyruii moxain, a 'y 1795 p. — Tpetiit nmoxin Peui
[TocmomuToi, 3a IKUM BOHA TIPUTTMHUIA CBOE icHYBaHH |3, ¢. 40].

YV apyriit momouni XVIII c1. 10 ckaaxy Bosoaiab TabcOypris Cesiiernoi Pum-
cpKoil imrepii (3 1804 p. ABcrpiiichka immepist, 3 1867 p. ABctpo-Yropimaa) 6yJ10
aHekcoBaHo 20 % yKpaiHCbKHUX 3eMeJTb.
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[Tepmum yKpaiHChbKUM TPUAGAHHSM ABCTPIiiichbKOT imMmepii Oyo 3akaprarts
(yKpaiHChKi eTHIUHI 3eMJIi, po3TanioBaHi Ha MiBJAeHHANX cxuiaax KapmaTchbkux rip Ta
B Gaceiini piuku Tuca, icTopuyHa Ha3Ba TepUTOPIl cydacHoi 3akaprarchbkoi obaacTi
Ykpaiun), ake y apyriii mososuHi X cT. nepeinio 1o chepu BriuBiB KuiBcbkoi
nepskaBu — «Pyci». Jlitonuc BigzHayaB yyacTh OiiMX XOpBaTiB y BillHAX KMiBCHKIX
KHs3iB 1poTr BisauTii ta moxix Bosoaumupa Besmkoro #a 6inmx xopsatis y 992 p.
3 Toro yacy Ha 3akapraTTi 3aKpilmioeThest HazBa «Pychy. Yrponosx 1280—-1320 pp.
cximHa yactrHa 3akapmarts mepebyBasia y ckiami lamumibko-BoanHcebkol mep-
skaBu. [licasa npunuHaenss icHyBanHs lamnibko-BoamHCbKOT fep:kaBu 3akaprarTs
BIIIIATILIO /10 CKJIZy YTOPCHKOTO KopoJiiBeTBa. Y mepion 3 1526 p. no kinmg XVII cr.
BiztOyBasvics BiitHn Mixk Typeuunroro i ABCTpi€io 3a TepuTopilo Yropumau. Y OUTBi
nig Moxauem 29 ceprast 1526 p. Ocmancbka imrepist 3aBajia HUNIBHOI TTOPAa3Ku
00’€THAaHOMY YTOPCHKO-4€ChKO-XOPBATCHKOMY BilichbKy. ¥ 1526 p. cxXiaHy yacTuHy
Yropmman 3axomuaa TypeyumHa, 3axifHy i MiBHIYHY — ABCTpid, iHIIa YacTUHA
YTOPCHKUX 3eMeJTb yBiliiia 1o ckiaany TpancisbBanii. Bigmosiano, y tomy sk 1526 p.
cxizHa yacTrHa 3akapnartrsa Bigiiinua 1o Cemurpaacbkoro abo TpaHCiIbBaHCHKOTO
KHsI31BCTBa, 3axijiHa — cTaja BOJIOAIHHSIM aBcTpiiichkux [ab6cOypriB. OcHOBHUMM
aIMiHICTPaTHBHO-TEPUTOPIATBHUMHU OJMHUIIAMU 3akaprarts y ckiaaai [abcOypr-
cbKOi MOHapXii Oy Kyia i koMitar. [cHyBasio yorupu xymnu: Bepexancbka, Map-
MapoIichka, YKropoJchbka Ta YsKaHCbKa, KePIBHUKAMU SKUX OyJIM sKyHaHu, KOTPi
MPU3HAYAJINCSI YTOPCbKUM KOpoJieM 3 Buioi apuctokparii. ¥ 40-x pokax XIX cT.
KaHIeJIpii, MO 3/[IHCHIOBAJIIN MOJITUYHE KEPIBHUIITBO, OUOJIOBAIN HAJIKYIIaHH, a
BUKOHaBY1 (DYHKIIIT Mepelnm 10 MiKyTaHiB, SKi MAMOPSIIKOBYBAINCI HAJLKYIIAHY,
a TaKOX MIiHICTePCTBY BHYTPINTHIX cripaB. Kynu migpo3miisanucs Ha KOMITaTH, 10
sxux Bxoauno 30—40 ocib (OKpysKHI HaYaJbHUKH, CEKpeTapi, KaCUpH, 3eMJIeMipH,
36upay 1moAaTKiB Ta iH.). HallHisKuoI0 110casoBoo 0co60to GyB cTapocTta cejia, sKuii
npusHayaBcs 3emiseBaacHukoMm. [licist peopmu (1764—1772 pp.) crapoctu obupa-
Jucst Ha ofinH pik. KpiM ajiMiHICTPATUBHO-TEPUTOPIAJIBHOTO TIOJINY, B 3aKapuaTTi
icHyBaB i TepUTOpiaabHO-eKOHOMIYHWIT TTO/IM Ha joMinii. Ocrtanni 06 enHyBaIN
3eMJIi 3 MicTaMM i ceJlaMM, SIKi HaJieskKaju 3eMJIeBJIACHUKY, 1epKBi Ta fep:kasi. [[o
CKJIQJTy TOMiHil BXOIMJIA CUCTEMA «KJIOUiBy», IKi CKIAAAINC 3 KITHbKOX (hibBapKiB.
Bimomumu Oy taki goMmiHii, sk YKropo/cbka, BesmkoOmukiBcbko- Mapmaporicbka
(nepskaBHa), MyxkaueBo-UunaziiBcbka nominist rpada [lenbopra ta in. MiciieBummu
OpraHaMu CaMOBPSIIyBaHHSI 3 OOMEXEHUMM MOBHOBaKEHHsSIMY OyJiM Tak 3BaHi
npeACcTaBHUITBA, aie Hanpukinii XVIII cT. BoHM mpakTU4YHO IepecTain iCHyBaTH.
3aMicTh HUX CTBOPIOBAJIOCS KOMITaTChKe 3i0paHHs K Hapaj4uil Oprad 1Py sKyIIaHi.
Bomno cxmamanocst mepeBakHO i3 TIpe/ICTaBHUKIB 3aMOKHIX BePCTB HacesenHs. Cra-
HOM Ha 1848 p. GisbiicTh HaceseHHsT 3aKapIaTTsl CTAHOBUJIN yKpaiHili — 235 Tuc.,
yropiti — 120 tuc., cioBaku — 14, pymynu — 65, wimii — 10, eBpei — 25 tucsy [1,
c. 26].

[Ticag mepmmoro noginy Peui [MocmomuToi g0 ckiaxy ABCTpPiiichKoi iMrepii
OyJ10 IHKOPIOPOBAaHO # iHINI yKpaiHchKi 3emii: Tamuunny — Pycbke BOEBOACTBO
(6e3 Xommcwkoi 3emii), Bensbke BoeBoicTBO (10 3axigxoro bByry wa miBHOUi) Ta
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yactuny Bommni — 3axigna yactunaa [logimbechbkoro BoeBojicTBa (MiXK JIIBUMU TIPU-
tokamu /[nicTpa — 36pyduem i Ctpurioro) i miBieHHO-3axiHa yacTuHa BoaMHCHKOTO
BoeBozicTBa. Ilif mousaTTsam «lammumnas 10 1772 p. posyminu ykpainceki 3emyi Pychb-
koro i bessbkoro BoeBo/IcTB, omisieHnx ABcTpieto Ha 12 okpyriB: Komomuiicbkuii,
Yoprrisebkuit, Teprominbebkuii, bepexxkancbknii, [lepemunibebknii, JIbBIBCHKUT,
Craniciasebkuii, 3omouiBebkuii, JKoskisebkuii, Cambipebkuii, CTpHiiChKUIL, YacTHHA
Csnorpkoro. Tammunna OyJia HafibinbIIUM HagOGAHHIM 3 YCiX 3aXiHOYKPATHCHKUX
3eMesib. KpiM yKpalHChKUX 3eMelib, 10 ABCTpii OyJI0 TPUETHAHO 1 MOJBCHKI 3eMJI,
30KpeMa, MiBJeHHa YacTuHa KpakiBcbkoro (3 OCBEHIIMMCHKUM i 3aTOPCHKUM KHSI-
siBctBamn) i CangmoMupcbkoro BoeBozcTB. Ctanom Ha apyry mosoBuny XVIII cT.
nBi Tpetrnu (66 %) HaceneHHs yKpaiHcbkux 3eMesib (Cxiguol Tannunnm) craHoBIIN
ykpainii, maitke 20 % — nossiku it npubsausuo 10 % — espei [3, c. 41].

[Ticnst inkoprioparii Fasnanbu TabcOypru modasu mnpereHayBatu i Ha Byko-
BUHY (Ha3Ba MOXOAUTH BiJl CJIOB'STHCHKOTO cJI0Ba OYK) — YKPaiHCBKI eTHi4HiI 3emiri,
po3TaiioBani Mik cepeHboto Teuieo /[nicTpa Ta romopauM KaprnaTchbkum xpeGToMm
y pojuHax BepxHboi Teuil IIpyTy i Cepery. Y 6isibll MIMPOKOMY PO3YMiHHI Iieid
icropuyHuii perion oxoriunoe Bce bykoBuncbke [Ipukapnarts, CyyaBcbke maaTo i
npusermy teputopiio Mixk Hictpom i IIpyTom. Choromni Ha 11iii TepUTOPIi po3Tario-
Bami: YepHiBerbka obactb Yrpainu, yacTkoBo CydaBchKuii Ta BOTOMAHCHKIIN JKy/IITi
PymyHii. Bykosuna ynpomosxk X—XI crt. mepebysana y ckiani KueBo-Pycbkoi gep-
xaBu — «Pyci», a mica ii sanenaxy 8 XII-XIV cr. 6yaa ckiragosoio Tanuipko-Bo-
JUHCBHKOI fiepxkaBu. [licag npunrHenHsa ichyBanHs [anunbko-BoauHebKol gep:kasu
Bykosuna 3 1359 p. nepebysasia y ckiaai MoJaBChbKOTO KHS3IBCTBA. 3 CEpenHU
XVI ct. (1564 p.) IliBniuna BykoBuna pazom 3 MoJiiaBi€io OMMHIIACS T1i]] BJAI0T0
Typeuunnun. ¥ pesyabrati yraagerss Kouyk-KaitHappkilicbkoro MUPHOTO IOTOBOPY
1774 p. (no6ausy m. Cimicrpu y Bosrapii) mizkx Pociero i Typeuuntoio Bykosuna
GyJia iHKopriopoBaHa /10 ckyaxy [abcOyprebkoi Monapxii. Ha yac npueananus Byko-
BUHU 10 ABCTPii GiJIbIITCTh HACEJIEHHST CTAHOBUJIM aBTOXTOHHI JKUTEJI Kpalo — yKpa-
iHIli, a Malizke YBepTh YacTUHU — pymynu [9, c. 44]. Y 1774-1786 pp. Byxosunoio
yIIpaBJsijia BilicbKOBA aJMiHICTPaIlis, sSiKa MAIOPSAKOBYBaJacsi KOMaH/IyBaHHIO
y JIbBoBi Ta HaxsipHiil Bilicbkosiii paxi y Bimgui, a 8 1786 p. Bykosuna Gyuia mpu-
ennana 10 lammuunu gk 19 oxpyr. ¥V 1849 p. Bykosuna Oyja BU3HAHA OKPEMUM
KOPOHHUM KpaeM — repiriorctBoM. Cranom Ha 1774 p. tpu uBeprti (75 %) HacesneHus
[TiBniunoi bykoBunu cranoBusm ykpainili. Haiionaabui MeHIIUHU TPECTAaBILIN
pymynu, epei Ta mimiti. Y IliBgenniit bykouni ykpainiiis mposkusaio Maixke 40 %
BiJI 3arajibHOI KiJIBKOCTI skutemiB [3, c. 41].

Yuacsigok Tperboro nogiy Peui ITocrionutoi (1795 p.) mo TabcOypabkroi MoHap-
xii Oys10 puenHano miBHIYHI Yactuan KpakiBebkoro i CaHIOMUPCHKOTO BOEBOJICTB,
JTi06 i HCbKe BOEBOACTBO, YaCTHHU XOJMCHKOI 3eMJti i MasoBii. [x Ha3Baiu «HOBOIOY,
«IM3HIMO», «MOJOAIIOy Yn 3axifHoo [ammannoo. Y 1803 p. BoHu BBiliIN 10
ckyamy Koposiersa Tammanan Ta Bosomumupii i Ha3Boto 3emesb 3axigHoi lamu-
yHy. 30iJIbIIEHHST YUCETBHOCTI TOJSIKIB Y HOBOyTBOpeHoMy KoposmiBeTsi cripuyn-
HUJIO MIPKHAITIOHAJIBHI YKPaiHChKO-TIOJIbChKI cyniepednocTi y Fammundi |2, ¢. 48—49].
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Y 1772 p. aBcrpiiicbka BJazia CTBOPUJIA HOBUII KOPOHHUI Kpail — KopoJiis-
ctBO lannuunu ta Bosogumupii 3 Besnkum kHsA3iBcTBOM KpakiBChKUM 1 KHSI-
siscrBamu Ocsennuma i 3atopy (Him. Kinigreich Galizien und Lodomerien mit
dem GroSTherzogtum Krakau und den Herzogtemern Auschwitz und Zator, mo.
Krylestwo Galicji i Lodomerii wraz z Wielkim Ksigstwem Krakowskim i Ksigstwem
Os$wiecimia i Zatoru) sk HOBY aJAMiHicTpaTUBHO-TepuUTOpiaibHy [abcOyprabkoi
MOHapXii, a BifiTak ABCTpilicbKoi iMriepii Ta ABcTpo-Yropmuau y 1772-1918 pp.
3arajibHa TLIOMIA TIPUEIHAHUX 3eMesb 10 [abcOyp3bkoi MOHapXil ckiazana 83 Tuc.
KB. KM 3 HaceJieHHsIM moHaz 2 mutH. 340 Tuc. oci6. HoBocTBOpeHmii KOPOHHMIT Kpaii
«Tammuunn i Bosogumupii...» HajekaB [0 HaHOLIbII TYCTO3aceNeHUX IPOBIHINIA.
ABcrpist 3actama TannunHy y BeimyesHoMy 3aHe0aHHi, Oe3 MIKiJ ... IOPIT ... BEJIMKIX
MICT ... TPOMUCITY, TOPTiBJI, 3 GiIHUM TIIJIKOBUTO 3aKPIMOMIEHUM MOJIbCHKOIO IIISX-
TOTO CiThCHKUM HACEJEHHSM ... TOMY YKpaiHChKe HacesqeHHs [anudamamn pajo mpuBi-
TaJI0 OKYTIAIiio ABCTpIi, Bipstum, IO Tipiie HisiKk He Moske Oyt [4, c. 137]. Ykpaiui
MeIKaJIl B OCHOBHOMY B ceJiaX. IIoJIsiky sKMJIM B KUJIBKOX KOMITAKTHUX ClJIbCHKUX
noceneHHax Cxinnoi [anmumnm, a Takoxk y mictax i micreukax. Ak i monsku, eBpei
MeIIKa/IM i B MicTax, i B ceax. 3a colliaabHOI0 HAJIEKHICTIO GiJIbIIICTh YKPAiHCHKOTO
Hacesiertst CxigHol Tammunan Gynu censinamu. Hallak TMBHIIIO BEPCTBOIO YKpaiH-
cbkoro Hacesentst Cxignoi Tasmmannn Gysio rpeko-KaToMIlbKe TyXOBeHCTBO. [IpuBi-
JefioBanuii rpomapok KoponHnoro kpato (Marat i misXTa) cKaaaBcsi BUHSITKOBO
3 MOJISAKIB. 3a KoH(eciitHOW HasexHicTIo yKpaiHii [Tanuunau Oyau 31e6iJbIoro
IPEKO-KATOJMKAMU, a TIOJIIKU — puMo-KaTtosukamu. Y CxijgHil [anmmunHi ykpainchke
HACceJIeHHsT CKIIafano 72 %, oTke, mepeBakHy OuibImicTs [6, ¢. 21].

Koponnwii kpait «Kopomisero Tasmmuman i BomoaguMupii...» cKOpoYyeHO Ha3u-
Basmm lanmmumnoto. TeputopiasmbHOTo po3meskyBaHHs Mixk lamuuunoio i Bosogumu-
pieto Hikosn e Gyso. Crosuiero mposiHii ctas JIbBiB, X04a CIOYaTKy aBCTPilichKa
BJIaJIa Po3rsgana Sk Bapiantu [lepemuinib abo Spocias, ki posraimoBani OumKde
1o Bignga. AxaminicrpaTuBHi mocaau obiiiMaia MoJIbChKa IIJISAXTa, X04a OLIBIICTD
HaceJeHHs Kpalo CTaHOBUJIM ykpainili. OkpiM Hux Ha Teputopii KoposiBcTBa icHy-
BaJIM YUCEJIbHI €BPeiChbKi Ta BIpPMEHCBKI rpoMaju. 3rojloM YKpaiHCbKY YacTHHY
noyasn HazuBaTu CxigHolo [annunnolo 3 rieHTpoM y JIbBOBI, a OJBCBKY YaCTUHY —
3axinnoto lammuunoio 3 entpom y Kpaxosi. [login na Cxigny i 3axinny lammanny,
SIKU BUHUK 3a 4aciB ABCTpii, Tpeba BBaXKaTH yMOBHUM. 3a iCTOPUYIHOIO TPAIMIIEI0
Hacmpas/li Ha3uBaTHCs [aTUYNHOIO MOTJIM TIJIBKM YKPAIHCHKI 3eMJIi, OCKITbKU Ha3Ba
«Januuunay moxoauTd Bij MicTa [annd — BayKJIMBOrO MOJIITUYHOTO, EKOHOMIYHOTO Ta
KYyJIBTYPHOTO IIEHTPY Ha 3aXiJ[HOYKpaiHChbKUX 3eMJisix. Tomy Haszsa lasimist, CxigHa
lanmunna MOBUHHI MOCTyMaTUCS MicIleM Tiepe]] Ha3BOIo, BXKUBAHOIO I1e B MePIIiit
nosoBuHi XIX ct., — Tanmnunnaa. O6’€qHaHHS MOJBCHKUX i YKPAIHCHKUX 3€MEJIb
B O/IHY a/IMiHICTPAaTUBHY OJIMHUINIO TIOJbChKA IIIJISIXTA BUKOPUCTAJIA JJIs1 3/1iICHEHHS
CBOIX 3arapOHUIIBKUX TUIaHiB. [a/IM4nHy BOHA PO3TJIsiIasia Telep yiKe K YaCTUHY
€IMHOI TIOJbCHKOI TEPUTOPIii, K 3aKOHHUH <«IMOJbCHbKUN CTaH Tocifanus». [leBna
YacTUHA IOBIHICTUYHOI TOJBCHKOI HNIJIIXTH TaKOXK He BU3HABaJa YKPAIHILB 3a OKpe-
MU Hapoj, a BBa)Kaja X YaCTUHOIO MOJLCBKOTO HAPONY, 3asBJsiiouu, 1o «Pycu»

ISSN 2414-990X. Problems of legality. 2019. Issue 145 13



TEOPIA TA ICTOPIA JEPXABU | TPABA

HeMa, 1110 YKPAIHIli 1 TOJSKU TBOPATH OJIHY MOJIbCHKY HaIlilo, KEPIBHUKU TOJTHCHKOTO
MOJIITUYHOTO TTPOBO/IY MEPEKOHYBAIU B 1bOMY aBCTPIACBKUM ypsi i MiclieBy ajMi-
HicTpalio. ¥ TakoMy HIOBIHICTUYHOMY AYCi PO3IVIAANIOCS MUTAHHA IIPO YKPAITHCHKY
MOBY, SIKY Jl€SIKi TTOJIbCHKI TMIOBIHICTH BBAKAJAU OJIHUM 3 JIIAJIEKTIB MOJbCbKOI MOBH.
[HloBinicTHYHO HAJAIITOBAHI MOJBCHKI IMOJITHUYHI A4l TOBOAWJIHN, 110 lamnunia
€ TEPUTOPIEI0 3MIMIAHOTO HACeJeHHs, a ToMy Hasjexuth a0 [losbmi [5, c. 9-14].
[li moBiHicTUYHI TBEP/AKEHHS TOTOYACHOI MOJbCHKOI IMIJIAXTHU, HA HAILY AYMKY, He
BI/IMTOBIIAIOTDH icTOPWUHIH TipaBi, ockiibky [ammunna Bix [X cr. Gymna ckiamoBoio
YACTUHOIO YKPAIHCHKUX 3eMeJib. ETHIUHUI KOPAOH MiXK YKPAIHCbKUM Ta MOJbChKUM
HaceJeHHsIM Y TOH 4ac yMOBHO MPoXoauB 1o p. CsH.

Y aBcTpiiichbkiil TepMiHOJIOTIT 3axonyieHHd [aiuuynum oTpuMano Ha3By <pe-
BiHIMKAIlil», IO 03HAYAJIO TTIOBEPHEHHS BTPAuye€HOTO. ABCTpiiiChbKa iMIIEPATPUIL
Mapisa Tepesis 11 Bepecusa 1772 p. mijnucaia maTeHT, 32 SKUM 3eMJI KOJTUITHBOTO
lFammibkoro KHA3IBCTBA MPOTOJIONTYBAMNCS YACTUHOIO ABCTpii — SIK «ITOBEpPHEHOI
3eMJIi 3 BIJIHOBJIEHUMU TIpaBaMu». Y HbOMY 3aszHauasnocs: «Mwu, Mapis Tepesis,
KopoJieBa Yropuau, Yexii, ammarii, Xopsarii, CiraBonii, lammuunnan i Jlomomepii...,
PO3TJIAHYBIIM HUHIIHIN cTaH [losbIl, pa3oM 3 IBOPOM POCIHiCHKOI 1apuIli 1 Ipyc-
CBHKOTO KOPOJIst, IPUUIILIN 10 IyMKH, 110 IesIKi TTPOBIHITIT IIbOTO KOPOJIIBCTBA, HAa AKi
KOJKHOMY 3 HaC OKPEMO HaJle)kaTh 3jlaBHA TIpaBa, CJIiJl BiIOKpeMUTH Ta Bigibparn
Kpal 1eil sIK YaCTUHY HaJIe)KHOI BiJiZIaBHA HaM TepUTOpii...». ¥ «IHCTpyKIIii y ciipaBsi
nepeHATTS Baaauy (1772) BKazyBasocsd CTOCOBHO PO3TOBCIO/KEHHS [Iii iMIiepa-
TOPCHKOTo mareHTy take: § 6. ITateHT moBuHEeH GyTH PO3BIlIAHUI Ha YCiX MiCHKUX
O6pamax...; § 11. ¥V Bcix micueBoctsx sustu repbu IToabchKOiI gepKaBu i BUBICUTH
iMIIEpaToOpPChKO-KOPOJIBChKi...; § 25. CrapocTBa i BiliTIBCTBA, HAJIEKHI KOJUIITHIH
nepxasi 3abpari...; § 26. TIpr BUKOHAHHI iHCTPYKITi MOTPIGHO BPAXOBYBATH JIOKAIbHI
ocobamBocTi...» [7, ¢. 87].

BojHouac aBCTpiiChKUI ypsi/l TIOAyMaB i PO CTBOPEHHST CBOTO OOTPYHTYBaHHSI
TaKk 3BaHOI «IIPABOMIPHOCTI» IHKOPIOpallii i€l Teputopii. Kepyouuch pekomena-
mistmu 1ipyccbkoro xkoposst Opigpixa 11 i kepiBHUKa POCIHiChKOI 30BHINTIHBOI TTOJIi-
trku rpaga M. Ilanina, aBcTpiiicbkuii kantep A. KayHin nopyumB posiykaTu
B aBCTPINCHKUX apXiBax maTepiaiu, siki Moriu O «BUMpaBAaTH akT Mojairy Pedi
[TocrosmToi Ta yuacti B Hbomy ABcTpii». lle 3aBnanHst BUKOHATN TPUBOPHUN Pajl-
nuk T. Posentasn, yechkuit apxisapiyc A. Kosmap i yropeskuii icropuk 1. Benuyp.
ABTOpM Ha3BaHOTO JIOKYMEHTa OTpUMAJIN HeJlerke 3aBianus. Lle, spemnTolo, BU3HaBaB
i cam A. Kaywin, nonosigaioun 8 skoBTHA 1772 p. Mapii-Tepesii mpo HaciiKku iXHbOT
poboru. «Baxki mycuiu Oyt cipobu, — 3a3HayaB BiH, — 1100 TaKy CKJIaAHY, YIIPO-
JIOBK CTOJITD 3aHe0AHy 1 Maiike IiTKOM 3a0yTy CIIpaBy 3HOBY 3'SICYyBaTH, JI€TATHHO
BUCBIT/INTH 1 TAKPIMTH TAaKUMU JIOKa3aM1, Ha IiCTaBl IKUX sICHOIO OyJia O Terep,
Ha Hally JyMKY, OOIPYHTOBaHICTh HAIUX MpeTeHsiii». OMHaK BiH He HaroJIONIyBaB,
1110 TOJIOBHA TIpobJieMa TI0JIsITajia, BlacHe, Y BiZICYyTHOCTI TaKUX «0Ka3iB». ABCTpiii-
CBhKi 4M yropchki nperensii Oyim 3BUYaiiHo0 (BiKIi€Io, a IMirOTOBJECHII JOKYMEHT
NOBUHEH OYB CTBOPUTH BUMMICTh MTPABOMIPHOCTI HECIPABEJIMBOTO aKTy MOILILY
Peui [loctiosmmroi it yuacTi B HboMy ABCTPIi.
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Ha mizcrasi 3i6panux MartepiasiB Hanpukinii 1772 p. 6yso omny6/ikoBaHe JTaTHH-
CBHKOIO 1 HIMEIIbKOIO, a TAKOX, Y CKOPOUeHHI, (DPaHITy3bKOIO i MOJbCHKOI0 MOBAMHU TaK
3BaHe «icTopudHe OOTPYHTYBaHHS» OKYTIAllii 11i/l Ha3Boio «BuBiz mpaB KopoJiBcTBa
Yropunan 10 Majoi abo Yepsonoi Pyci i Iozpimasa ta Yexii 1o kusasierB OcBen-
1iM i 3atop». /lo «BuBojy 1npaB KOpoJIiBCTBa» JOAABAJINCS TAKOK JOKYMEHTH, SIKi
HOBUHHI OyJIM JIOBECTH IpaBa YTOPHIMHM cTOCOBHO lasmumuu, a Yexii momo KHs-
3iBcTB OcBeHIIiM i 3atop. Tak 3BaHOI0 IOPUANYHOIO ii «OCHOBOIO» CTaB ICTOPUYHMI
akT KOpoTKOTpPUBAJIOrO 3axorsieHHd lammunnu yropecbkum koposem Angpiem I1.
Koun y Biiini 3 Iosbinero B 6uTsi mig 3asuxsoctoM Haz Bicsioro y 1205 p. 3arunys
npasutesnb lanuibko-BoanHebKoi nep:kaBu  KHsA3b Poman McTucnaBoBud, Horo
coro3uuk Anzpiit 11, ckopucTaBImCh MpaBoM OIKK Ha BOBOIO i AiThMu (/lanumom
i Bacunem) Pomana, 3aBoJi0/1iB 3HAYHOIO YacTUHOIO [anuiibko- BosmHCHKOT iep:kaBu
i o(imiitao orosocus cebe koposeMm «lammuman i Bomogumupii...». et Tutyn Bxxu-
BasiM B OIIIHHUX TOKYMEHTaX 1 HOro HACTYITHUKH.

Ax moxasn 1poro (HakTy HABOAMINUCS BUTATHU 3 TIOJIBCHKUX, YKPATHCHKUX 1 yTOp-
CbKHX XPOHIK Ta JITOMUCIB, JIUCT YyTOPChbKOro KopoJd Auapis 11 1o mamm [HOKeHTIist
IT1, muct mammm Tpuropist [T no Anapis 11, meyaTku i JOKyMEHTH JaBHIX YTOPChKUX
KOpPOJIiB, Aki MicTuau TuTyau i repbu lammua ta Bosogumupa tomo. Jusg Toro,
11100 IOBECTH «3aKOHHICTh» MpaB ABCTPIi Ha TaJuIbKi 3emti, aBTopu «BuBoy mpas
KOPOJTIBCTBA...» TIOCUJIAJINCS Ha JiesiKi icTopryHi hakTh, 30Kpema Ha: 1) 1oroBip Mix
yropcbkum KoposieM Pobeprom i mosmbebkum Kasumupowm 111 Bix 1352 p. (3a iHmmmu
Bizomoctsimu 1350 p.), 3TiIHO 3 SIKMM CHH YrOpchbKoTo Koposist Pobepra — JIom0BiK
Bu3HaBaBcs crnajgroeMileM [lombecbkoi kopoHu (HA BUTAOK, SKINO HOTO JS/IBKO
1moMpe, He 3aJUNIMBIIN CIAJKOEMIIST 4oyioBivoi ctati). IIpoTe Jlion0BiK, cTaBmm
yropcbkuM koposieM, BijyiaB lanuuuny (vactuny lannibko-BoanHebkoi nep:kaBm)
Kasumuposi i3 3acrepesxkeHHsm, 110 Ko 6 y Kazumupa HapoauBest CH, TO 3rajlaHa
TepuTOpiss Masa 6 MOBEPHYTUCS 0 YTOPIIMHU 31 CIJIATOI0 CTAa THUCSY YTOPCHKUX
30JI0TUX. ¥ BUIAJKY, SKIO TOW He 3aJUIIUTDH CIAJKOEMIIS, 1OJbCbKA i PyCbKi
KOPOHU TTOBUHHI Tiepelitu 710 JI1o0Bika; 2) nBocTopoHHE 3peueHHs npaB y 1394 p. —
CurismyHia Ha KOPHCTH MTOJBCHKOI KOPOHH, 3 OHOTO OOKY, i Sasiru ta Sraiira Ha
KOPHCTDb YTOPCHKOI — 3 1HIIIOTO; 3) MPUETHAHHS 10 YTOPCHKOTO KOPOJIIBCHKOTO TUTYJLY
nomarky rex Galiciae et Lodomeriae, sikuii BukopuctoByBest ax 10 Mapii Tepesil.
[lo «BuBony mpas...» nosasajiocst Takok 17 opuriHATBHUX JOKYMEHTIB, 12 3 gkux
HOBUHHI OYJIN JIOBECTH «IIpaBa» YTOPIIUHU CTOCOBHO lajmmuuum, 5 — «mpaBas> Yexii
mojo kus3iecrBa OcsentriM i 3aTop [8, ¢. 28—29].

HacripaBzi B 1ux s0KyMeHTax He OyJIO CIIPaBeIMBUX apryMEHTIB Ha KOPHUCTh
«IpaBoMipHOCTi» iHKOptoparltii [asmynan 1o Ascrpii. Lli 1okymenTn gemMoHcTpyBasn
HaMipy YTOPCbKUX 1 MOJbCHKUX KOPOJIiB HE3aKOHHO MTPUETHATU YKPAIHCHKI 3eMJTi, Ha
SIKUX icHyBasa Tanuibko-BosHebka ep:kasa i sika OyJia CraKOEMHUIIEIO i HACTYTI-
nuteto KuiBebkoi nepxasu — Ykpainu-Pycu. Daxriano y XIIT ct. mamm micrie suiine
HEBJIAJ CIIPOOU YTOPCHKUX KOPOJIB HE3aKOHHO 3aBOJIO/ITH TAJTUIIBKUM MTPECTOTIOM
ab0 MoCcaJinTH Ha HHOTO CBOIX CTaBJeHUKIB. [laM’sITh TIpO Tie BizoOpasuiacst B TaKUX
eJIeMEHTaX YTOPChKUX KOPOJIIBCBKUX THUTYJIB, SIK «KOpoJib lammuas abo «Koposb
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lammuunm i Jlogomepiis. Yropebke nmanyBanHs TpuBaio 14 pokis, i jumre B 1219 p.
3a MATPUMKHU APIOHUX 3€MJIEBJACHUKIB i MiCBKOTO HaceJeHHs BiCIMHAIATHPIY-
HOMY CHHOBI IaJINIIbKO-BOJMHCBKOTO KHA35 Pomana /lanniioBi Basocs MoBepHYTH
6arbKiBchKMii 1pectos. Clmpaoyuch Ha BOJIMHCbKe Oospcerso, 1219 p. Tanuio
PomanoBwY 3BiJIbHUB Bij TOJsIKiB Bepecreiinny 1 3abyskxs, a 1225 p. — Jlyibk
i [lepeconnwuitio 3 okpyramu. Kifbka pasiB BiH BU3BOJISB i BUMYIIEHO 3aJINTIAB
Tamy, a 1238 p. yrBepAMBCS B HHOMY, OCTATOYHO MOOJABIIN OOSIPCHKY OMO3HUINIO.
Y 1239 p. lanuso PomaHnoBWY 3HOBY TIPUEHAB /10 CBOIX BOJIO/IIHL KUIBCHKI 3eMuIi.

Ascrpiticbka immieparpuild Mapia Tepesist, He Mal0Uu 3aKOHHUX TiJICTaB s
BUTIPAB/IAHHS MPUETHAHHS 3aXiTHOYKPAIHCHKUX 3€MeJTb, BAAIAC 0 TAKUX CYMHIiB-
HUX JIOKA3iB K MOCUJIAHHS HA MHUMI iICTOPUYHI ITpaBa Ha 3aXi/[HOYKPAIHCHKI 3eMJIi
Ha Till mijicTaBi, Mo yropcbkuit KopoJsib Anjpiii I ta iHmm, cmajkoeMHUTIEIO STKUX
BoHa cebe BBaxkana, 3 XIII cr. HasuBamu cebe rex Galiciae et Lodomeriae — Kopo-
ssimu «Tasmmauan i Bosoaumupii...». OOrpyHTYBaHHST aBCTPIfiCHKUX MIPaB CTOCOBHO
3aXiJHOYKPAiHChKUX 3eMeJib Oy/Iu (QiKII€I0, OCKIIbKU He MaJIu IIij] cOO0I0 KOIHUX
00’€KTUBHUX ICTOPUYHUX Ta MPABOBUX ITi/ICTAB.

B ykpaincbkomy BapiaHTi mpaBuibHOO Oysa 6 HaszBa «Bosogumupis»> 3aMicTh
«Jlomomepisgy, dka o3Havasa JaTuHi3oBaHe HaliMenyBanHsa Bosuni (Bix HazBu Bosio-
numupa-BoauHacbkoro — «Bosoaumupisy ). [Ipore Hazsa Bonmoaumupisi He npuzku-
Jlacs, OCKiTbKM odilliitHO yKpaiHChKa MOBa, a BIAITIOBIIHO 1 YKpaiHChKA TEPMIHOJIOTIS
He 3actocoByBasncs. Kpim toro, micro Bosogumup-BomuHcbkuii, BiJi SKOro BoHA
MTOXO/INJIA, 3aIuIIaBcd 1mo3a Mexkamu ABctpii. 1lieto Ha3BOO, a TAKOXK MTPOTOJIONIEH-
HsiM JIbBoBa (um JlemOepra, sik HaiiMeHyBaJu HOro Ha HIMEIbKUI Jiajl aBCTPiiiili)
A/IMIHICTPATUBHUM TIEHTPOM HOBOTO KOPOHHOTO Kparo, aBCTPilichKa BJaJla HaMaraaacs
MIIKPECTUTHU CII/IKOEMHICTD 13 BOJIOJIIHHAM YKPAiHChKOTO KHA3s /lanumna, ynocroe-
Horo y 1253 p. kopouiBchkoi Koponu |3, c. 45].

ABcrpiiicbka MOHapXist 6ysia GaraTOHAIIOHATBHOIO JEP/KABOIO, SIKA CKJIAIAIacs
3 OJIMHAIATU BEJMKUX HAPO/IB 1 HU3KU MEHIIMX eTHIYHUX IPYII, 10 HaCeJsIn
6inbiry yactuny Cxigxoi €Bponu i cranoBuiaa 6au3bko 1/7 HaceJIeHHS BChOTO
koHTUHEHTY. 1li Hapoan Masn pi3Hi iICTOPUYHI, KyJIBTYPHI Ta PeiriiHi Tpajauiii i
HaJl IKUMU He OyJI0 OJIHAKOBOI CHCTEMHU JIEPKABHOTO YIIPABJIiHHS. 30BCIM He BUIIAJI-
KOBO ABCTPIHCBKY iMIIEPif0 HA3WBAIN «KJIAITUKOBOIO iMIiepi€ioy. OCKIIbKI JKOTHA
HAI[isl Y HAPOJHICTh He Majia B ABCTPIiChKill iMmepii abCcoMOTHOI OiIbIIOCTI, TO i
’KOJIHA HalliOHaJbHA KYJIbTypa He OyJia BUSHAYaJIbHOIO 0 TaKOI MipH, sIK pocilichKa
KysabTypa B Pocilichkiit imnepii. [lomupiooun cBiil cyBepeHiTeT Ha HOBUX TTi/I/JaHUX,
mHacTist [abcOypris He 3MiHIOBaJIA, IPUHANMHI CIIOYATKY, TPAAUIIIHHUX (DOPM BJIaIN
B THUX KOPOJIIBCTBAX, Te€PIIOTCTBAX, MPOBIHINIAX 1 MicTaX, sIKi BOHa NpuepnyBaia. [ tak
BiztbyBasocst He Jmtie Tomy, mo [abcOypru He XOTiiM MPOBOKYBATH OIIp, a it ToMY,
10 iM OpaKyBajio CUJIBHUX MEHTPATI30BAHUX JIEPKABHUX YCTAHOB, HEOOXITHUX JJIsT
yHidikamii gep:xaBHoro ynpasiainasa. Binrak ax no cepenunn XVIII cr. ABcrpiii-
chKa iMmepis Gysa XUTKOIO, cJabo CKOOPANHOBAHUM KOHIJIOMEPATOM, SIKUH 4acTo

OXOIlJIIOBaJ/In KPHU3H, HOpOlI?KyBaHi BHyTpiHIHiMI/I YBapaMM Ta BTPY4YaHHAMU 330BHi
[12, c. 192].
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bararonarionanbunii ckiajs HacemeHHss ABCTPiliCbKOT MOHAPXii TTPU3BOANB 10
TOTO, 0 HAIliOHAJTbHE TIUTAHHS CTAJI0 CTPUKHEM YCBOTO TOJIITUIHOTO JKUTTS KPaiHH,
a HarfioHasbHa 60poThOA (HaKTUYHO OTOTOKHIOBAJIACH 13 COMIaTbHOW GOPOTHOOIO
HAPOJHMX Mac MPOTH ABOPsH i Oypskyasii. TpuBasmii yac ABcTpii BiaBaioch CTpu-
MyBaTH HaI[lOHAJbHO-BU3BOJIbHI PYyXH, B YCSIKOMY pasi TPUMATH X Iiji KOHTPOJIEM.
CyTHicTb 11i€l MOMITUKKM BUCJOBUB aBcTpiiicbkuii immeparop Mpawnir I1 y po3mosi 3
dbpaniyspkum nocmantem: «Moi Hapoau 4yKi OUH OZHOMY: TUM Kpaiie. Bonu He
XBOPIIOTH OIHOYACHO OJHUMU i TuMu X xBopoOamu. Ko y Dpantiii 3's1BaS€ETHCS
JIMXOMaHKa, BOHA OXOILJIOE YCiX Bac y Toil e feHb. S mocunato yropuiB B Ita-
Jito, iTaminiiB — B YropmuHy. KoskeH muibHye cBoro cyciza. BoHu He po3ymiloTh
i HeHaBUIATH cebe B3aeMHO. 3 IX aHTHUIATII HAPOKYEThCS TOPSIIOK, 3 IX BOPOK-
Heyi — 3araapHuil Mmup» [14, c. 474]. [Ipote nomituka ABcTpiiicbkoi iMIepii Ha
3aXiJIHOYKPATHCHKUX 3eMJISIX OyJia BIZIMIHHOWO BiJ[ MONEepeHbOi MoIbebKoi. TTi yac
nepeOyBaHHSI YKPATHChKUX 3eMeJib, 30KpeMa lammuman y ckiagi Peui ITocmommnToi,
II0JIbChbKA BJIa/la He BU3HABAJIa YKPAIHINB 32 OKpEeMUIl Hapo/l, a BBaykasa HOTo YyacTH-
HOIO IIOJIbCHKOI TEPUTOPIi, SIK 3aKOHHUII <«IIOJbCBKUI CTAH IOCIJaHHS», [TOJIbCbKA
3HATh 3HEBa)kasa HAIlIOHATIbHI TOYYTTA YKPAIHCHKOTO HAPOJY, Y TOU Yac gK aBCTPili-
CbKa BJIaJla Bi/J[HOCUJIACS JI0 YKPAIHIIIB TOJIEPAHTHO, BU3HABAJIA X 32 OKPEeMUI HApO/I.

[TopisasiHO 3 Pociiichbkoto iMmepiero, ABcTpilichbka imMrmepis Maia jibepanbHi-
muit osmituaHuit pesknum. [lepebyBannst Fammannn Big octanaboi uBepti XVIII cT.
y ckaaai ABCTpii 3po6UI0 TOMITHUI BIUINB Ha [yXOBHE JKUTTS TaJUIbKUX YKpa-
THI[IB, BHECJIO B CYCIJIbHY CBIZIOMICTb i TTPAKTUKY YMMAJIO €JIEMEHTIB, BJIACTUBUX
JUId KyJbTYpPU HIMITIB, 4eXiB, XOpBaTiB Ta IHIIUX €BPoIelchkuX Hapo/iB. Pedop-
MaTOPChKA MOJITHKA aBcTpiiichkol immeparpuii Mapii-Tepesii ta Mocuda 11 mermo
00OMeKMIIa BCEBIAISA TMOTbCHKOI MAHIBHOT BEPXIBKU HA 3aXiTHOYKPATHCHKUX 3eMJISIX,
3abe3redryia YMOBY JIJIS TTiIBUIIIEHHST MaTePiaIbHOTO 1 OCBITHBOTO PiBHS YKpaiH-
CHKOTO TPEKO-KATOJUI[LKOTO Ta TIPABOCJIABHOTO JIyXOBEHCTBA I cessTHCTBA [3, ¢. 45].
Ykpainisim HaziaBaaocs npaBo 3aliMaTh ypsi/I0Bi IOCA/H, BIZIKPUBAJINCH OIHOKJIACHI
(mapoxianbHi), TpUKJIAcHI (TpUBiaJbHi) Ta YOTUPUKIACHI (HOPMaJIbHI) IKOJU 3
YKPaiHChKOIO, MOJBbCHKOIO Ta HIMEIbKOI0 MOBaMU HaBuaHud. ¥ 1774 p. nmpu 1iep-
kBi Bapsapu y Biznti 6y/0 BiZKpuTo ayXOBHY ceminapito, T. 38. «Bapbapeym», a B
1784 p. ii nepeneceno no JIpBoBa. ¥ 1784 p. y JIbBOBi OyJI0 BifiHOBJIEHO MislIbHICTD
JIBBIBCHKOTO YHIBEPCUTETY i3 4OTHUPMa (haKyJibTeTaMu 3 HIMEIBKOIO i JIATUHCHKOIO
MoBaMH HaBuaHHsda. Y 1787 p. npu JIbBiBCbKOMY YHIBEPCHUTETI aBCTPIMCHKUI iMITe-
patop Mocud II 3acuysas «Cryzniym Pyrenym» — dinocodenko-60rocsoBebKuii
HaBYaJbHUI 3aKJajl, IPU3HAUYEHUI /711 YKPAIHILiB, SIKi He OllaHyBaJu HiMeIbKOl
Ta JaTuHCBbKOI MoBU. Ilg ycranosa mpoicuyBasa no 1809 p. i migrorysama 470
BUCOKOOCBIYEHUX TPEKO-KATOJUIIbKUX CBAIIEHWKIB, SIKI  BiIirpajv BasKJIUBY POJIb
y HaIliOHAJTbHOMY BiJIDOJIPKeHHI raiuibkux ykpainiis. Y 1808 p. micasa 400-miTHbOI
nepepsu OyJa BigHoBeHa Tasmitbka MmuTponodis |5, ¢. 14]. Yepes yactkoBy Jibepa-
JIi3allifo HaliOHAJIBHOI TTOMTUKY Tics «Becnn napoaiBy 1848 p. Cxigna lanmauna
CTaJia OCePEeIKOM PO3BUTKY YKPAIHCHKOI KyJBTYPH, JiTEPATypu Ta HAyKH, B TOW yac
SK Ha YKPATHCbKUX 3eMJIsIX y ckiai Pociiichbkoi iMmiepil 3zificHIOBaIacs: moJiTHKa
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JKOPCTKOI pycudikallii Ta IUCKpUMiHAIA YKpaiHCbKOI KyJabTypu. Pociiicbka imrie-
pis He BU3HaBasa YKPalHCHKOIO Hapojy, HOro MOBH, iCTOpIi, TpaauIliii TOIIO, 1110
B CBOIO Yepry 3arpoxKyBajio CaMOMY iCHYBaHHIO YKPAIHChKOTO HApO/Ly, PO3’€IHAHOTO
aBCTPIIICHKO-POCIHCHKIM KOPIOHOM. VIOTO MOPSATYHOK JIeskaB Ha MUISXY aKTHUBizarlii
COI[IaJIbHOTO Ta TOJITUYHOTO PYyXy Ha YKPaiHCBKUX 3eMJsAX y ckiaai Pociiicbkoi
Ta ABCTpilicbkoil (ABCTPO-YTOPCHKOI) IMIIEPil, 1110 BUCTYTaB 32 HaIliOHAJbHE Bil-
PO/UKEHHsI, TOOTO 3a BiJIHOBJIEHHS HAIIOHAIBHUX, MOJITUYHUX 1 KYJBTYPHUX TIPaB
eTHOCY, IKUi repeOyBaB y 3aJIe)KHOCTI Bijl MaHIBHOI IMIIEPCHKOT HAPOAHOCTI. YKpa-
THChKMI HAIlIOHAJBHUI PYX CYIPOBOJIXKYBAaBCS 3POCTAHHIM HAYKOBOTO iHTepecy
JI0 CBOTO MUHYJIOTO, JIOCHI/KeHHAMU eTHOTpadii, hoabKIopy i icTopii, pO3BUTKOM
JiTepaTypu Ha HapoJHil (YKpaiHChKill) MOBI, 3aCHYBaHHSIM OCBITHIX 1 KyJIBTYPHUX
3aKJa/liB A7 PO3BUTKY PiIHOT KYJABTYPU, YTBOPEHHSAM TOJITUYHUX MapTill, AKi
BUCTYTAJIA 32 3[00yTTS OKPEMIITHOCTI Bi/l iMIIEPCHKUX JIEPKAaBHIX OPraHiB BJIAAN
[11, c. 44].

Ha 3axiHOyKpaiHChKUX 3eMJIIX, TPUEHAHUX JI0 ABCTPIMCHKOI iMITepii, TTPOKU-
BaJIO UYMMAJIO TIOJISIKIB, €BPEIB, YTOPIIIB, HIMIIIB, PyMyHiB To110. Ha cotianbHiii cTpyk-
TYpi 3aXiZIHOYKPAiHCHKOTO HACEJICHHsI YKPaiHIli, sIKi CKJIazajm OlIbIICTh HaceJeHHs,
1ociiasin HUK4e CcolliajibHO-1IpaBOBe CTaHOBUIIE. YKPaiHCbKOl musxtu y [anmuuni
He iCHYBaJIo, a iHTeJIireHIlis Oy/a MaJ0YKrCeIbHO0. ToMy YKpaiHIMU 31e01iIbLI0ro
YIPaBJsiA iHO3eMITi: B [amnunHil — MObChbKa NIISIXTA, HA DYKOBUHI — PyMYHCBKI
60sipu, y 3akapnaTTi — yropcbki nmauu. IleprimodeproBe 3aBIaHHsSI aBCTPiliCHKOTO
YPSLy TOJISATAJIO Y TOMY, 1100 OpraHi3yBaTH Jep;KaBHe YIIPaBJIiHHS TPUETHAHUME
TEPUTOPISIMK Ha 3Pa30K KOPOHHMX 3eMeJib MoHapxii TabcOypriB Ta MOMMPUTH TaMm
YUHHICTD 3arajbHO-aBCTPIHCHKOTO MpaBa.

ITicas tprox moxiniB Peui [TocmosnToi Ta nepeMoru Haji HAOJEOHIBCHKOIO
Opanriero ABcrpist Habysra HeGAYEHOI 10 TOTO BifiCbKOBO-€KOHOMIYHOT MOTYTHOCTI
il MOJIITHIHOTO aBTOpHUTETY B €BpOIi. ABCTpilichKa MOHAPXist 3yMija 301IbITUTH
CBOIO TEPUTOPIIO 3a paxyHOK 1mo/iiiB Peui I[Tocrosmuroi (1772 i 1795) Ta npuenHants
Bykosunu y 1774 p. Hazaran imnepist TabcOypriB OyJia Apyroio 3a TEpPUTOPIEIO
(576 Tuc. xkB. kM) y €Bporii i TpeTboto 3a HaceneHHsiM (micass Pocii i Dpaniii) —
20 mutH oci6. o ckaaxy ABcTpii OyJi0 NMpHEAHAHO 3HAYHY YACTHHY MPEAKOBIUHIX
3aXi/IHOYKPAiHChKKUX 3eMeJIb IIJIONIEI0 MOHa 83 THC. KB. KM 3 HaceJeHHSIM 3,5 MJTH
ocib, 3 skux 2,4 MuH OyJu yKpaiHissMu. Y TOH 4Yac iHIA 4acTUHA TPEJIKOBIYHIX
CXiZIHOYKPAiHCHKUX 3eMelib mepebyBaa y ckiaai Pociiichkoi iMmepil 3 yKpaiHChKUM
HaceseHHsaM 8,2 MutH 0ci6. OiHaK y MpoIteci reonoyiTHYHUX 3MiH (3HauHe 30i1b-
IIeHHST TEePUTOPIil i YMCETHbHOCTI HACEeJEeHHs, TIePe/lyCciM 32 PaxXyHOK CJIOB'STHCBKUX
Hapo/liB) B caMy OCHOBY /IeP:KaBU 3aKJAJATUCI CEPHO3HI COIiaJibHI CYIIepeqHOCT,
SIKi B Mallby THHOMY TIPU3BEJH /10 11 po3riajy. IHKOPIIOpartist i/ OHIE0 aBCTPIiiCHKOIO
KOPOHOIO YMCJIEHHUX HApO/iB, PI3HUX 32 MOBOIO, KYJBTYPOIO, BIPOCIIOBiIaHHSAM,
3a piBHEM €KOHOMIYHOTO, COI[IaJIbHOTO i TIOJITUYHOTO PO3BUTKY, PI3HUM CTyIeHEM
IIPaBOBOI CBIZOMOCTI Ta IPAaBOBOI KYJbTYPHU, PI3HUMK OakaHHSIMM, IParHEHHSIMU
i HaIIOHATTBHUMU XapaKTepamMy He CIPUSIO JOBTOBIYHOCTI ABCTPIilichKOI iMTIepii Ta
npuBesio jio ii posnaxy B 1918 p. [3, c. 50].
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Bucnoexu. llpuennanns 3axiIHOyKpaiHChKUX 3eMeNb JI0 CKJIay ABCTPIliChKOI
imrrepii GyJI0 TUITOBUM JIJIs €[IOXU €BPOIEICHKOr0 abCOMIOTU3MY aKTOM iHKOPIIOpaltii,
KU TIepecsiilyBaB BU3HAUEHY CTPaTeriuHy MeTy aBCTPIHChKOTO YPSay: PO3IIUPEHHI
i 3MiIIHEHHST aBCTPIMCHKUX KOP/IOHIB Ta TOKPAIEHHS CIIOJYUYEeHHS MiX aBCTPiii-
CHbKUMU TIPOBIHITISIMH.

Y cyuyacHOMy MiXKHapOJHOMY IIpaBi Ii/i IHKOPIIOPAIi€0 PO3YMIIOTh HACHUJIb-
HUIIbKE TPUETHAHHS OJIHIEIO JIePAKABOIO TEPUTOPIT 1HIIOI JIeP;KaBU YK 1HIIIOTO HAPOLY
6e3 BpaxyBaHHsI OTO BOJIEBUSIBJIIEHHST. BUXOAs4M 3 1[OTO, il aBCTPINCHKOI BIaaM
B npyriil nosioBuHi XVIII cT. 111010 iHKOpIOpaltii 3aXiJIHOyKPaiHCbKUX 3eMeJib MOKHA
KBasiikyBaTH SIK MPOTUTIPABHE HACUJIBHWIIbKE TMPUETHAHHS, OCKIJIBKU 1€ TTPUE-
HaHHs BiZOy10cst Ge3 3rojn Ta OGaskaHHsT 3aXiTHOYKPAiHCHKOTO HACETEHHSI.

[ToniTuko-TTpaBOBI HACHIIKM iHKOpPITOpaIlii 3aXiIHOYKPAIHCHKUX 3€MeJb /10
ckyanmy ABCTpPilichKOI MOHApXil — HeOJHO3HauHi U cynepeusnuBi. Heratusanum
cTano Te, 1O 3aXiHOYKPaiHChKI 3eMJi y ckJajai ABCTpii Ta ABCTpPO- YropuiuHu
OyJu po3’eaHani 3 YKpaiHChbKUMU 3eMJIIMU, SKi nepebyBann y ckaani Pociiicbkoi
iMriepii. 3axoTyieHHd i yTpuMaHHsA ABCTPIHCHKOIO MOHAPXIEK 3aXi/IHOYKPATHChKUX
3eMeJb YHEMOJKJIUBIIIOBAJIO CTBOPEHHS YKPAiHChKOI JI€PKABHOCTI, PO3BUTOK YKpa-
iHCBKOTO TpaBa, KyJAbsTypu Tomo. OOTPyHTYBaHHS aBCTPICHKUX MPaB CTOCOBHO
3aXiIHOYKPATHCHKUX 3eMeJib OyJIu (DIKIEI0, OCKIJIBKU He Masn i/l COO0I0 KOIHUX
00’EKTUBHUX ICTOPUYHUX Ta MPABOBUX MifCTaB. AJIMIHICTPaTHBHO-TEPUTOPIATBHUI
yCTpiil Ha 3axifHOYKPATHCHKUX 3eMJIsIX OYB OPraHi3oBaHuil Ha 3pa3oK iCHYIOUOTO
y 3eMJaX ABCTPiichKOiI MOHApPXii, 1O aBajo aBCTPIMCHKOMY YPSJIOBI 3MOTY
3/IiiCHIOBATH TleHTpaJi30BaHe Jiep;kaBHe YIIPABIAIHHSA BOJOAIHHAMU Bi/laJleHUMU
Biz BinHs.

OcobuBicTh opraHizarii JepKaBHOTO YIPaBJiHHSA Ha 3aXiIHOYKPaiHChKUX
3eMJISIX y CKJafli ABCTpil Ta ABCTPO-YTOPIIMHY TIOJIATATa B TOMY, 110 (popMyBaHHS
i GyHKITIOHYBAaHHST Q/IMIHICTPATUBHOTO amnapary y KOpoHHOMY kpai — KoposiBcTsi
«lanmunan 1 Bosiogumupii...» yrponosxk 1772—1918 pp. 3zilicHOBaIOCS BUKIIOUHO
CUJIaMU aBCTPiichbKol Baagu. 3axifHOyKpalHChbKe HaceJeHHs 3MylieHe OyJo Iij-
MOPSAZKOBYBATUCS BBEIEHHIO YYKOTO aBCTPIMiCHKOTO Ta yropcbkoro mpasa. Lle
CIIPUATIO aCUMINAIT 3aXi/IHOYKPAIHCHhKOTO HaceJeHHs, CIIOBIJIbHEHOMY PO3BUTKOBI
yKpaiHcbkoi ayxoBHOCTI Ta Kyabrypu B XVIII-XIX ct. /lo HEraTUBHUX HACJIiKiB
IHKOPIIOpaIlii 3aXi/IHOYKPaiHChKUX 3eMeJib ABCTPI€t0 Ta ABCTPO-YTOPIIUHOIO BiJIHO-
CUMO TaKOK HEMOKJUBICTb PO3BUTKY TPOIECIB YKPATHCHKOTO JE€P:KABOTBOPEHHS,
36epeskeHHsT BJIACHOI HAIIOHAJIBHOI JeP/KABH, PO3BUTKY TPaBa, KyJIbTYPH.

Boatouac Ascrpificbkka (ABcTpo-YropinuHa) iMmiepist OyJa mocepeaHuKoM
y KYJBTYPHUX 3B’d3KaX YKPaiHCHKOTO HApPOAY 3 HAapOJaMM 3aXi[HOEBPOTEHCHKUX
KpaiH, 1l Hajexaaa POJab MOCTAa MIZK YKPAIHOIO 1 «CITPaBKHIM 3aX0/loM» — TEPUTOPIi,
yepe3 dKy B YKpaiHy NMPOHUWKAJIW ITPOTPECUBHI €BPOIECHKI MPABOBI Ta KYJLTYPHi
Tpazauilii. Brius 1ux 38’3KiB Ha PO3BUTOK YKPATHCHKOI KyJIBTYPH OYB 3yMOBJIEHIT
TUMU TIPOTPECUBHUMM TYMAHICTUUHUMU 1 OCBITHIMU TEHICHITISIMU, SIKi 3HAMEHYBAJN
PO3KBIT eBporieiicbkol KyasTypu y XIX ct. Ile nmpusesio o Toro, 1o Ykpaina uepe3
3axiJJHOYKPaIHChKi 3eMJIi 11epe0dyBajia y €BPOIEeCbKOMY BEKTOPI PO3BUTKY.
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[MTosutuBHUM OYJIO Te, IO 3aXiJIHOYKPalHChKe HACEJIEeHHSI B yMOBaX BiZICYyTHOCTI
HaIliOHAJIBHOI JepKaBHOCTI 30epirajo CBOIO MOBY, 3BMYal, TiJIHICTh, IIOUYTTS €AHOCTI
3 yCiM YKpPaiHCbKUM HapOAOM. 3aXiHOYKPAIHCHhKI 3eMJIi 3aJIUINATICS HEBiZl EMHOIO
CKJIQJIOBOIO YaCTUHOIO €THIYHOI TepuTopii YKpaiHcbKoro Hapoy. [annunna sk 1eHTp
3axXiJIHOYKPAiHCHKUX 3eMeJTb 3aBsK/AN Oyna « YKpainchbkuM [I'€eMOHTOM», JIe aKTHBHO
pPO3BUBAJIMCS JIaBHI TPAJMILii BJACHOI JEPKABHOCTI i MOJITUYHOI HE3aJeKHOCTI.
V TasmuuHi TOCAiI0BHO 0OTPYHTOBYBAIOCS ICTOPUYHE TIPABO YKPAiHCHKOTO HAPOILY
Ha caMOCTiiiHe /iep;KaBHe iCHYBaHHS Ta KyJbTYPHO-TIOJITUYHUI PO3BUTOK. YIIPOIOBK
ICTOPUYHOTO PO3BUTKY B [aMunHi TaKOK CIIOCTEPIraEMO PO3BUHYTE BiTUyTTS KOpe-
HiB €THOHAIIOHAILHOTO OYTTs, HAJIEKHOCTI 10 YKPAiHCHKOT TPauIIii.
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Historical and legal assessment of incorporation of Western Ukrainian lands to the
composition of Austrian Empire in the second half of the XVIII century

The preconditions of incorporation of Western Ukrainian lands into the structure of the Austrian
monarchy in the second half of the XVIII century are analyzed. and given a historical legal assessment.
It is noted that the accession of the West Ukrainian lands to the Austrian Empire was typical of the
era of European absolutism by the act of incorporation, which pursued a certain strategic goal of the
Austrian government: the expansion and strengthening of the Austrian borders and the improvement of
the connection between the Austrian provinces, first of all, between Semigorod and newly joined in 1772
Galicia.

It was shown that the peculiarity of the organization of public administration in the western
territories of Austria and Austria-Hungary consisted in the fact that the formation and functioning of the
administrative apparatus during 1772—1918 was carried out exclusively by the Austrian authorities. The
western Ukrainian population, in violation of social, national, religious rights, was forced to submit to the
introduction of a foreign Austrian and Hungarian law. This contributed to the assimilation of the Western
Ukrainian population, the deepening of the crisis of Ukrainian spirituality and culture in the seventeenth
and nineteenth centuries. To the negative consequences of the incorporation of Western lands Austria
and Austria-Hungary also include the impossibility of developing processes of Ukrainian state-building,
preserving its own national state, law, culture.

It was emphasized that Western Ukrainian lands, in spite of the assimilation measures of Austria
and Austria-Hungary, remained an integral part of the ethnic territory of the Ukrainian people. During
the Austrian and Austro-Hungarian period, the Western Ukrainian population maintained its language,
customs, dignity, and a sense of unity with the entire Ukrainian nation. Halychyna as the center of the
West Ukrainian lands has always been the «Ukrainian Pyomons, where the old traditions of its own
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statehood and political independence were actively developing. It was in Galicia that the historical right
of the Ukrainian people to independent existence and cultural and political development was consistently
grounded. During the historical development in Galicia, we also experience a developed sense of the roots
of ethnonational life, belonging to the Ukrainian tradition.

Keywords: incorporation; Western Ukrainian lands; Austrian empire; Austro-Hungarian;
historical and legal assessment.
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HOPMATMBHO-TPABOBUI AKT
AK AXKEPEAO INMPUPOAOOXOPOHHOIO INPABA

Y cmammi poseasinymo poi i Micye HOPMAMUCHO-NPABOBUX AKMIE Y cucmemi dxcepes npupodooxo-
PONHO20 Npasa 3a 00NOM02010 Po3eaady ixuix Qyukuii ma osnax. Iokasano, wo 6 3aKOHAX, NPUIHAMUX
y Padsncvkitt ma nesanexcniti Yxpaini, snaunuil 00csiz mamepiany npucesaueno 0Xoponniti ma ynpasiin-
COKILL (pymKuiam, 006edeno mendenyuito nocmynosozo YCKAAOHeHHs CMPYKMypU HOPMAMUBHO-NPABOCUX
akmis, saxa 3MIHULACS 3 Yacom Ha OLiviu npocmiuy ma docmynny Ol NPAKMUUHOZ0 GUKOPUCTIANHSL.

KmouoBi cioBa: HOPMATUBHO-NIPABOBUI AKT; IPUPOJOOXOPOHHE TIpaBo; (YHKIHI HOPMaTHB-
HO-TIPAaBOBUX aKTiB; KiJTbKiCHI TTOKa3HNKH; PO3IIO/IIJ TEKCTOBOTO MaTepiary; 03HaKM HOPMaTHUBHO-TIpa-
BOBUX aKTiB; JKepesia mpasa.

Kunotox B. B., 10KTOp 0OPUIMYECKUX HAYK, IPOhECccop, IIaBHbIN HAyYHbIH cOTPYAHUK WHCTH-
TyTa 3aKOHoJaTe bcTBA BepxoBHoii Passl Ykpaunsl, YkpanHa, r. Kues.
e-mail : kxenon7@mail.ru ; ORCID 0000-0001-8519-4649

HopMaTtuBHO-TIPaBOBO#i aKT KaK UCTOYHUK MPUPOOOXPAHHOTO MpaBa

B cmamve paccmompenvi ponv 1 mMecmo HOPMAMUBHO-NPABOBHIX AKMOG 8 CUCMeMe UCMOYHUKOS
nPUPOO0OXPAII020 NPABA NPU NOMOUU UCCAeO08ANUSL UX PynKuull u npusnaxos. Iloxasano, umo 6 3axo-
nax, npunsamolx 6 CoBeMCKOU U He3a6UCUMOT YKpauie, 3HAUUMeLbHbIL 006eM MAMEPUAd NOCEAUEH
0XPANHOLL U YNPABIeHUecKol Qynkuusm, 00Kasana menoenyus NOCMenentoz0 YCrLoNCHeHUS CMPYKMypbl
HOPMAMUBHO-NPABOBYIX AKMOG, KOMOPASL USMEHULACH CO 8PeMeHeM Ha 0oee npocmyio u 00Cmyniyo Ons
nPaKmuueckozo Ucnoab308aHusl.

KmoueBble cioBa: npupo/00XpaHHoe 1paBo; (YHKIUU HOPMATUBHO-TIPABOBBIX AKTOB; KOJIU-
YecTBeHHBIE TIOKA3aTesH; paciipe/ie/ieHie TeKCTOBOTO MaTepuasa; MPU3HAKN HOPMaTHBHO-TIPABOBBIX
aKTOB; UCTOUYHWKHN TTpaBa.

Axmyanvricme memu TOCTIKEHHS MTOB’s13aHa 3 IBoMa ipuunHamu. [lo-miepie,
HOPMATHBHO-TIPABOBHIT aKT CTAHOBUTH COOOI0 OCHOBHY (hOPMY JIKEPE TPUPOI00X0-
POHHOTO TIpaBa, a K 3acib IMPaBoBOi perJaMeHTallii BAKOPUCTOBYEThCS B 11ill cepi
3 yaciB Kuiscbkoi Pyci 10 chorogentist. HeobXigHiCTh IIPOBEIEHHS TAKUX IOC/IKEHbD
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[OB’sI3aHa 3 HASBHICTIO CYIePEeYHOCTel, AyOMI0BaHHs, IIPOTAINH, SKi 3aBa)KaioTh
[PABOBOMY PETyJIIOBAHHIO TPUPOIOOXOPOHHOI cripaBu. OcobimBicTio 1iei chepu €
HagBHICTb 3HAYHOTO YMCJIa HOPMATUBHO-TIPABOBUX aKTiB, IKi YiTKO He BCTAHOBJIIO-
10Th 000B’SI3KiB TIOCAIOBUX OCi6 OpraHiB Jiep:KaBHOI BJIaIU Ta HE B MMOBHOMY 00Cs3i
BU3HAYAIOTh HOPMU BiJIMOBIJIAJIbHOCTI 3a TIOPYIIeHHS, 3a(ikcoBaHi B HOTO 3MiCTi.

[To-npyre, B Ykpaini HeMae 3aKOHY MPO HOPMATUBHO-TIPABOBI akTu (faji —
HITA), mo 3HauyHO yCKJIQAHIOE TIPOIleC BUKOPUCTAHHSA Ta OXOPOHU MPUPOTIHUX
o0’exriB. JlocmimkenHs o3Hak, GYHKIIH HOPMATHBHO-IPABOBUX aKTiB JO3BOJUTD
ONTUMI3yBaTH MPABOTBOPYY MiSIJIbHICTD, TMABUIIUTH e(PEeKTUBHICTD MPUWHSATUX aKTiB
Ta YHUKHYTU TIOMUJIOK, SKi iCHYBaJIl B MUHYJIOMY.

ITocmanoexa npoéaemu. CrBopetts eeKTUBHOTO MEXaHI3MY MPABOBOTO PETy-
JIFOBAHHSI € aKTyaJIbHOIO MOTPEOOIO CyYaCHOTO MPUPOLOOXOPOHHOTO 3aKOHOIABCTBA.
Y BupimenHi MbOTO 3aBIAHHS 3POCTAE POJIb HOPMATUBHO-TIPABOBUX AKTIB, 3 ICyBaHHS
iX TOpUANIHOI TPUPOAH, (DYHKITI Ta MicIls B CUCTeMi /pKepes TipaBa. Tomy moci-
JKEHHST 1CTOpii PO3BUTKY /IMHAMIKH 3MICTY, BEKTOPIB PO3BUTKY Ta X XapaKTEPUCTUK
€ HaraJbHOIO MPOOIEMOTO IOPUANIHOI HAYKH.

Ananiz nyéaixayii noxkasye, mo npobieMu, 1MoB si3aHi 3 HOPMaTUBHO-IIpa-
BOBUMHU aKTaMU Ta iX MiCIleM y CHUCTeMi JisKepeJi MpaBa, PO3Tadjananucsd Ha BCiX
eranax PO3BUTKY IOPUAMYHOI HAyKU. Y MOPEBOJIOIINHUN Tepiof TAaKUMU JTOCJTi-
mrenusmn 3aiivanucs: M. @. Bragumupcesknii-bynanos (M. F. Vladymyrskyi-
Budanov), M. JI. [TioBepaya (M. L. Diuvernua), M. II. 3arockin (M. P. Zahoskin),
I. O. Lnwiu (I. O. Ilin), M. M. Kopkyros (M. M. Korkunov), JI. I. Tlerpaskuiib-
kuii (L. I. Petrazhytskyi), O.M.D. ¢on Peiiry (O.M.F. fon Reits), @. B. Tapa-
Hoscohkuit (F. V. Taranovskyi), I. @. Ilepuienesuu (H. F. Shershenevych) ra
in. ¥ yacu icayBanuss CPCP sasnaueni npobsemu pospobusian: C.C. Anekcees
(S. S. Aleksieiev), M. T. Baitmaxanos (M. T. Baimakhanov), C. JI. 3isc (S. L. Zivs),
JI. A. Kepimos (D. A. Kerimov), O. A. Jlyk’sinosa (O. A. Luk’ianova), A. C. ITiros-
kit (A. S. Piholkin), 10. O. Tuxomupos (Yu. O. Tykhomyrov), O. II. IllebanoB
(O. P. Shebanov), JI. C. dsiu (L. S. Yavich) Ta in. A ocb 3micT HOpMATHBHO-TIpa-
BOBUX aKTiB Y CHCTeMi JiZKepes TPUPOI0OXOPOHHOTO TIpaBa PO3TISANA0Th Y He3a-
gexnint Yipaini: A. I1. Terbman (A. P. Hetman), M. B. KpacroBa (M. V. Krasnova),
B. B. Iletpos (V. V. Petrov), B. K. Ilonnos (V. K. Popov), A. K. CokonoBa
(A. K. Sokolova), IO. C. Illemmryuenko (Yu. S. Shemshuchenko).

Memoro cmammi € nocniykKeHHsT HOPMaTUBHO-TIPABOBOTO aKTa SIK JiKepeJia
MIPUPOOOXOPOHHOTO TIPaBa.

Buxnao ocnognozo mamepiany BapTo pO3NOYATU 3 TOTO, 1O OAHIEID 3 (hopm
mpaBa Ta 3ac000M MTPABOBOI PeTJIAMEHTAIlil B TPUPOIOOXOPOHHI cepi € HOpMATHB-
HO-TIPABOBI aKTHU. 3a IX JI0MOMOTOI0 3/[IUCHIOETHCS 3B’SI30K MiXK PI3HUMU MOJIEJIIMU
BUKOPUCTAHHST TPUPO/IH i KOHKPETHUMHE CyH’€KTaMU TIpaBa B TIPOTIECi BUKOPUCTAHHSI
00’€KTiB HABKOJIMIITHBOTO cepepoBuiia. Ak Bkasye JI. AHAPYCiB, iCHYyE 3HaUYHa KiJib-
KICTh MAXO/IB 10 Kjaacudikallii HOpMaTUBHO-TIPABOBUX aKTiB 32 TAKUMU KPUTEPi-
amu: 1) opuanuna cuia; 2) cy6’€éKTH MPaBOTBOPUYOCTI; 3) rasyseBa HaJEKHICTD; 4)
soBHimmHSA opma [1, c. 128]. ¥ cBotw uepry I1. M. PabinoBuu posrisiae cucremy
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HOPMaTUBHO-TIPABOBUX aKTiB KPi3b MPU3MY i€papxii HOPMATUBHO-TIPABOBUX aKTiB,
rajysi IpaBOBOTrO PeryJIOBaHHs Ta YCTPOIO JepskaBu [2, c¢. 125—-126].

[Tosisa HITA six mxepen mpaBa y 11iii cepi mos’si3aHa 3i 3MiHaMU MO TUIHOT
i COIIIbHO-eKOHOMIUHOI CUTYaIlii Ta 3 TIPOIECOM CTAaHOBJIEHHS JIEPKABHOCTI. 3araib-
HOBIZIOMO, 1110 TaKa maM’siTKa TipaBa, sik «Pycbka [IpaBmas», craHoBuaa coboio 36ipKy
3BMYAiB, 30KpeMa i THUX, 1[0 BCTAHOBJIIOBAJIM OXOPOHY JIEIKUX IIPUPOAHUX 00’€KTIB.

YV pajistHCbKI Yac HOPMATHBHO-TIPABOBI aKTH CTAHOBUJIM COOOI0 OCHOBHY (hOpMY
JUKepes mpaBa i 3a iX JI0OTIOMOTOI0 perJaMeHTyBaJucs MPaKTUYHO BCi MUTAaHHS,
MOB’sI3aHi 3 BUKOPUCTAHHSIM, OXOPOHOIO Ta BiITBOPEHHSIM MPUPOIHUX 00’EKTIB.
Y HezasexHi YkpaiHi HOpMaTUBHO-TIPABOBI aKTH TaKOXK Bi/IirPalOTh OCHOBHY POJIb
cepe/l JpKepeJt 1paBa, ajie /0 HUX MTOCTYIIOBO NMPUEAHYIOTHCS 1HII /KepeJsia, HacaM-
repej oJIOKEHHS MiKHAPOHUX JIOTOBOPIB Y TIPUPOJI0OXOPOHHIN cepi. Ak BKazye
A. TI. TerbMaH, ChbOTrO/IHI €KOJIOrIYHE 3aKOHOAABCTBO CTAHOBUTH COOO0I0 GaraToray-
3eBy cuctemy HITA, mo yckmagaioe ix BUKOPUCTaHHS 3 TPUIMHU HEY3TO/KEHOCTI,
HAsIBHOCTI cymnepedyHocTeit i ayosoBanss [3, ¢. 13].

Jocmimkenns: micist i posi HITA B cucremi kepest npaBa moTpebye pO3TIIsiLy
(yHKITIH, OCKIJIBKM B HUX 3HAXOJSATh CBOE BUPAKEHHSI CYTHICTh Ta COIliaJibHE
3HaueHHd I1i€i kateropii. Ak crBep/mxye B. B. KopoaboBa, 70 ix ymciaa HamexKaTh:
1) nmositnuna; 2) MPaBOyCTaHOBHA; 3) PETYJATUBHA; 4) OXOPOHHA; 5) YIIPABJiHCHKA;
6) indopwmartiitna; 7) icTopuko-KyJabTypHa; 8) imeosoriuna; 9) BuxosHa [4]. Ha
mificTaBi Takoi Kaacuikailii OIMiJIbHO PO3TISTHYTH 3MICT KOXKHOI 3 1UX (DYHKITN
(puc. 1).

Oynkuii HITA

MOJIITUYHA MPaBOyCTAHOBHA | peryisTHBHA I\I OXOpOHHA |
| yIIpaBIIiHChKA || iH(popManiitHa | | ICTOPUKO-KYJIbTYpHA | | 1ieoioriuga | | BHUXOBHA ‘

Puc. 1. Dywukiiii npupo00XOPOHHUX HOPMATUBHO-TIPABOBUX aKTiB

[. TloniTnuna GyHKIIA MONAATAaE B TOMY, IO 3a JOTIOMOTOI TTPUUHATTS HOP-
MaTHUBHO-TIPABOBUX aKTiB 3aKPIIJIIOIOTHCA JOKTPUHAILHI MiXOAW /10 BUPIIIEeHHI
MIPUPOIOOXOPOHHUX 3aB/lalb. SIK TPUKJIAJ, MOXKHA PO3TJISTHYTH 3arajibHi TTOJIOKEHHS
3emenbioro kojiekcy YCPP 1922 p., B axkux BKasyBasoch, M0 BCi 3eMJIi B MeXKax
YCPP craHOBISTH BIaCHICTh POOITHUYO-CENAHCHKOT Aepskasu. Ha migcrasi nux
MOJIOJKEHD Y 11. 7 TepedadacThcsi 000B’SI30K yCiX 3eMJIEKOPUCTYBAYiB Y BeJeHH]
«IIPaBUJIBHOTO» BUKOPHMCTAHHS BiJBEJEHUX IM 3eMeJib, 10 03HAYa€ HeOOXiJHICTh
30epesKeH sl 3eMJII, UJISIXOM JI0JIePsKaHHsI CIBO3MIH, arpOTEXHIYHOI TEXHIKM, CTPOKIB
BUKOHAHHS Citbroctpobit. TTomiTiana (hyHKIMsS TPUPOJOOXOPOHHOTO 3aKOHOIABCTBA
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3HalllJIa CBOE BUpakeHHs B mpeamOysi 3akony «IIpo oxopony npupoan Ykpa-
incekoi PCP» 1960 p., B sikiii BKazyBasioch, MO OXOPOHA TPUPOIHUX OAraTCTB €
BJKJIMBUM 3aBJIaHHAM PA/STHCHKOI COIIATICTUYHOI /IepsKaByU Ta BCi€l rPOMa/ICbKOCTI.

II. TIpaBoycraHoBHA (DYHKI[iSI HOPMATUBHO-TIPABOBOTO aKTa CTAHOBUTH COOOTO
GopMy HMiSJIBHOCTI Iep:KaBH, sIKa Peasi3yeThCs MIJISIXOM 3aKPITJIeHHsST HOPM TIpaBa
y BUTJISA/II 3aKOHO/IaBYMX Ta IM/[I3aKOHHUX aKTiB. 3 I[UM IOHATTSIM TI0B’sI3aHa peaJi-
3aIlis KOHKPETHUX 3aB/laHb Y TPUPOZIOOXOPOHHIN cepi Ha OCHOBI CTBOPEHHS HOBUX
MIPaBOBUX HOPM, SIKa OTPUMaJia Ha3BY TEPBUHHOTO MPaBOYTBOPeHHS. K BKasye
O. B. borarosa, koxxauii HITA gk jkepesio ipaBa Ma€ BJIacHUI TIPeIMET, CIIEIH-
(hiuni XapakTepucTUKNU 3a 3MiCcTOM, (hOPMOIO, TIOXO/KEHHSIM, CITPSIMOBAHICTIO 1 CIIO-
cobom peryJioBanHs [5, ¢. 11]. 3a monomororo 1iei QyHKINT peaidy€eThest MPoIec
MITOTOBKA HOPMATUBHUX IHTEPIPETAIINHUX 1 JOKAJIbHUX aKTiB, X BUAU Ta MOPS-
nok mpuiiaaTTa. OTke, Ha migcTaBi 3akoHy «IIpo oxopony mpupoan YKpaiHCHKOI
PCP» 1960 p. 6y nipuiiasiti: 3emenbuii kogeke Y PCP 1970 p., Boxuuii kogekc
YPCP 1972 p., Kogexc YPCP npo nagpa 1974 p., Jlicosuii konekc Y PCP 1979 p,,
a TaKO’K 1HII 3aKOHOABYI Ta IMi/I3aKOHHI HOPMATUBHO-TIPABOBI aKTH. AHAJOTIYHII
Ii/IXi/1, TTOB’I3aHUI 3 MTPaBOyCTAaHOBHOIO (DYHKII€I0 HOPMATHBHO-IIPABOBOIO AKTa,
OyB BUKOPUCTaHWII B He3a/JeKHIN YKpaiHi, Koau Ha ocHOBI 3akony «IIpo oxopony
HABKOJIUIITHHOTO TIPUPOHOTO cepenoBuinas 1991 p. 6yso npuiiHaTo HU3KY Koaudi-
KOBaHMX aKTiB, 3aKOHOJABYMX aKTiB, yKasiB IIpesumenTta Ykpainu, nocranos Kabi-
HeTy MiHicTpiB YKpaiHu Ta JOCTaTHHO BeJHKeE 3a 00CATOM 3HAUHE YKCJIO BiIOMYMX
MiI3aKOHHNUX aKTiB.

ITI. PerynsatuBny (yHKI[IO MOXKHAa BU3HATH K 00OYMOBJIEHUH ii colliaJbHUM
MPU3HAYEHHAM HAIPSIM MTPABOBOTO BILJIUBY, MO BUPAKAETHCS Y BCTAHOBJIEHHI TIO3W-
TUBHUX [IPABUJI MMOBEAIHKY, HaJ[aHHI [IPaB i NOKJIaJaHHl I0PUANYHIX 000B SI3KIB Ha
cy6’exri mpasa. [0 dyHKIio MOKHA gocaianT Ha npukaaai [ocranosu Pau
MinictpiB YPCP «IIpo nominimenHss 0OXopoHU TPUPON, pallioHaTbHe BUKOPUCTAHHS
i BiATBOpeHHS NPUPOAHUX GaratcTB YKpaincbkoi PCP» Bix 8 tpasus 1964 p. V wiii
CTaBUThCS 3aBJAHHS B3STH I1iJl KOHTPOJIb MiHICTEPCTB, BIZIOMCTB, BUKOHKOMIB 00J1ac-
HUX, MICbKMX, palioHHnX Paj genyTaTiB Tpyagmmx Xijf BUKOHaHHS 3akoHy <IIpo
oX0poHy 1pupoau Yipaincbkoi PCP» 1960 p. Il IToctanoBa BCTaHOBJIIOE HEOOXiI-
HICTB TIPABOBOTO PErYJIIOBAaHHS OXOPOHU MIPUPOJH TIJISIXOM TIepebaueHHs B PIYHUX
mranax o6csriB pobiT Ta MaTepiaTbHUX 3aC00IB 13 3aXUCTY TPYHTIB, BiHOBJIEHHS
POCJIUHHOTO MOKPOBY, CTBOPEHHS 3aXWCHUX 30H PiYOK.

IV. Oxoponna (byHKIISA 3aBXKIN TOCIaTa 3HAYHE Miclle B TIPUPOTOOXOPOHHUX
HOPMaTUBHO-TIPABOBUX aKTax y yacu KuiBchkoi Pyci, Bennkoro kug3iBcTBa JInTos-
cbkoro, Kozarpko-Terbmancokoi nepxasu, YHP, YCPP/YPCP ta B Hezanexuiit
Vkpaini. Crarrsa 34 Koporkoi penaxiii (zani: KP) «Pycbkoi [Ipasau» nepegbadana
NOCUTH 3HaYHy cyMmy mmitpady B 12 rpuBeHb 3a MepeopioBaHHs MeXKi ab0 3HUIIEHHS
JlepeB i3 MEeKOBUMM 3HaKaMU. ¥ CBOIO 4epry cT. 37 3amnpoBajiKyBasia mTpad pos-
MipoM 3 TPUBHI 3a KPajisKKy MUCJIMBCHKHUX TITaXiB, ICTPyOiB ab0 COKOJIIB. 3HAYHO
Mertry cymy mrpady (60 pesan) sampoBajpkyBasia cT. 36 3a KPa/lisKKy >KypaBJisd
abo siebestst Ta nepeabaydaia TPOUIOBY KOMIIEHCAII0 BJACHUKOBI MTaxiB y po3mipi
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30 pesan. ¥ Craryti BKJI 1529 p. wotupu crarri (apr.apr. 8, 9, 11, 12) 6ysnu npu-
CBSIYEHI MUTAHHSM, MTOB’S3aHUM 3 PeryoBaHHAM mosoBanHsa. OTxe, B apT. 8 3a
BHUIIEHHST COKOJIMHOTO ab0 JiehGeIMHOTO THi3/a 1 KPaJikKKK 3 HUX TTAIIEHST yCTa-
HoBJoBaBed mrpad y 12 kapboBaHiis. Y yacu icHyBaHHsI PajsHcbkoi YKpainu
OXOpOHHA (DYHKIIiST 3HANIIIA CBOE BiZIOOpaskeHHST B GIJIBIIIOCTI HOPMATHBHO-TIPABOBIX
aKTiB, [IOB’I3aHNX 3 MPUPOJOOXOPOHHOIO0 cIpaBoio, a 3 1984 p. GyJa nposBezeHa ix
cucTemMaTH3allis, gka Baiiia o 3micty Kozekcy Yrpaincpkoi PCP mpo aaminictpa-
THBHI TIPABONIOPYTIEHHS. Y He3a/IeKHIN YKPaiHi BiANOBIIQ/IbHICTD 32 TIPOTUIIPABHI il
y chepi 0XOpoHU TPUPOIH periaMeHTyeThest ctatTsiMu 52—92 Tmasu VII «Anmini-
CTPATUBHI PABOMOPYIIEHHS y chepi OXOPOHU TPUPOIN, BUKOPUCTAHHS TIPUPOTHUAX
pecypciB, 0XopoHU KyJbTypHOI criaimuany KYnAIl 3a cranom wa 2019 p.

V. Vipasriincbka (HyHKIisE 3HANIITIA CBOE BiIOOPAKEHHST Y CTBOPEHHI CHCTEMHU
OprafiB, TIOB’I3aHNX 3 OXOPOHOIO TIPUPOAHUX PECYPCiB, 0 YUCTA SAKUX HAJIEKATIO
[Tosmoxennst mpo Hapomnuii komicapiat 3emenbaux crpaB 1923 p., Ilosmoxenns mpo
Bceeykpaincbke ympaBiinag Jjicamu, 3aTBepikene [loctanoBoio Bceykpaincbkoro
[lenTpanbaoro Bukonasuoro Komitery 1927 p., TipHnua iHCTEKIIis, CTBOpeHa Ha
mizcrasi [ipandoro konexcy YCPP 1928 p. ¥V nesanexniit Ykpaini cTBopeHa cucTeMa
OPTaHiB YIPaBJiHHSA, SKi 3aiMAIOTHCS TTPUPOIOOXOPOHHOIO CITPABOIO, /IO YUCJIA SAKUX
HajekaTh: MiHICTEPCTBO OXOPOHM HAaBKOJIMITHBOTO cepeoBuINa, /lep:kaBHe areHT-
CTBO BOJIHUX pecypciB, lep:kaBHUI KOMITET 3eMeJIbHUX pecypciB, /lep:kaBHe areHT-
CTBO JIiCOBUX pecypciB, lepskaBHa ciy:kOa reosiorii ta Haap Ykpainu Ta iH. 3riaHo 3
YUHHUM B YKpaiHi 3aKOHO/IABCTBOM, 3HAUHY POJIb Y peasi3allil yrpaBaiHCbKOi (hyHK-
ii ta migroroskr HITA BigirpaioTs gepsKaBHi I[iJIbOBI IPOrPaMu, HOPSIIOK PO3POOKI
skux BusHauae KaGiner MinictpiB Ykpainu. IleHTpasibHi Ta MicIeBi OpraHu BUKO-
HABYOI BJI/IM, OPTaHU MICIIEBOTO CAMOBPSIIYBAHHSI TTi/I Yac iX PO3POOKHU 3aTydaroTh
IPOMAJICHKICTD JI0 1X MiZITOTOBKU MIJIAXOM ONPUJIIONHEHHS MPOEKTIB €KOJOTIUHUX
MpoTpaMm JIJIs BUBUYEHHS TPOMAJSTHAMU, TIJATOTOBKA TPOMAJIChKICTIO 3ayBa’KeHb Ta
MPOTIO3UILI TO/I0 3AIPONOHOBAHUX MPOEKTIB, MPOBEAEHHS TyOJIYHUX CIyXaHb
CTOCOBHO €KOJIOTIYHUX TTPOTPAM.

VI. Indopmartiiina ¢yHKIiS HOPMATUBHO-TTPABOBUX aKTiB YCTAHOBJIIOE OCHOBHI
HaIPSIMU JISJIBHOCTI 3 PO3BUTKY iH(opMatliiinoi chepr CTOCOBHO BiJTHOCHH, TIOB'sI-
3aHUX 3 OXOPOHOI0, BUKOPUCTAHHSAM Ta BiJTBOPEHHSIM TPUPOAHUX 00’€KTiB. [0 il
CKJIa/ly BXOJISTD JIaHi, SIKi IOI[IJTbHO BHECTH /IO 3MICTY 3aKOHIB CTOCOBHO TIPUPOITHUX
00’€KT, epKaBHUX CTPYKTYP, Ha sIKi TOKJIAJ€HO MPOBEIEHHS KOHTPOJIIO 32 iX cTa-
HoMm. BaxksiiBe 3nadenns B peasizariii 1iei yHKIlii MaioTh monokerdss OpxychKoi
KOHBeHIIi1, 1110 ii Ykpaina patudikysana 1999 p., aka BCTAaHOBJIIOE TOPSIOK JTOCTYITY
110 indopmaliii, ygacTi TPOMaICBKOCTI B TIPOIleCi TPUNWHSTTS PillleHb Ta JOCTYITY 10
MIPAaBOCY/IS 3 TIMTaHb, IO CTOCYIOThCsT AOBKiIs. 1 MizkHApoaHa yrojga mepeadbayae
HazaHHs indopMallii B MAaKCUMaJIbHO CTUCJII CTPOKH, ajie He Ii3Hillle OJ{HOTO MiCsIIis
MiC/Is TO/IaHHA 3a4BU, 3 MOKJIUBICTIO MPOJIOBKEHHSA TEPMIHY /10 IBOX MICSAIIB TiCad
MO/TAaHHS 3a5BH.

VII. [cropuko-kyapTypHa (DyHKIIIS HOPMATUBHO-TIPABOBUX aKTiB OB sI3aHA
3 HeOOXIMHICTIO MifIBUIIIEHHST PIBHSA KyJBTYPU CYCHIJIbCTBA, 3HAHB iCTOPIi Ta poi
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npupoaHux 06’eKTiB y 36epeskenti npupoau. [Tpukmagom peasnisartii miei ¢pyHKIii €
[Tocranosa Kouserii Hapkomszema YCPP «IIpo ctBopenns KaniBchbKoro mpupomHoro
3anoBigHuKay Bix 30 sumHA 1923 p., akuit po3ramoBanuii y Meskax YepKracbKoi
obumacti Ta € mictiem noxosanust T. I [lleBuenka. [HmmM mpukragom peasisariii mmiei
o3naku € [locranoBa Pagm MinictpiB YPCP «IIpo yBiuHeHHS mam’ SITHUX MiCIlb,
MOB’sI3aHUX 3 iICTOPIEIO 3aITOPO3bKOTrO Ko3aiTBa» Bij 18 Bepechst 1965 p. Ne 911, Ha
mizcrasi sikoi OyB cTBopernii HartioHanbHuii 3amoBigHUK «XOPTHIlsT», HA TEPUTOPIT
SIKOTO BifI0yBaJIMCsI YUCIEHH] ICTOPUYHI TIO/i1, TOB’s13aHi 3 YKPATHCHKUM KO3aI[TBOM.

VIII. Ineosioriuna ¢hyHKITS 3HANUTIIA CBill TPOSIB Yy PAASHCHKI YacH MLISTXOM
3akpinerHd Kouncrurynii YPCP 1978 p. ¥V mpoMy akTi BKazyeTbces, 10 MPUPOHI
00’€KTH CTaHOBJISATH COOOI0 HAPOAHY BIACHICTH, 3HAXOAATHCS JIUIIIE Y BIACHOCTI COITi-
AJTICTUYHOIL JIepsKaBU Ta HE MOKYTb OyTH mepeiaHi [jist IPUBATHOTO KOPUCTYBAHHSL.
Y cBO1O Yepry HOpMATUBHO-TIPABOBI aKTH, TPUNHATI B He3ale:KHIN YKpaini, nepes-
6ayaroTh MOKJIUBICTD TIepeiadi PUPOAHUX 06 EKTIB Y TIPUBATHY BJIACHICTD, ajie TPH
1IbOMY Ma€ OyTh 3abe3redeHo 30epeKeHHsT MOBKIJIS, pallioHalbHe BUKOPUCTAHHST
NPUPOAHUX 00'€KTIB, He31eKa Ta 0XOPOHA HABKOJIHUIITHHOTO ITPUPOHOTO CEPEOBHUIIIA.

IX. BuxoBHa ¢yHKIlisl TOB’s13aHa 3 YIOCKOHAJIEHHSIM Yy HACEeJIeHHsI, 0COOJNBO
MOJIO/, TIOTJISIZIIB CTOCOBHO OXOPOHU IIPUPO/IH, 1[0 3HAMIIIO Bi0OPaKeHHS B PI3HUX
MOJIOKEHHAX HOpMaTUBHO-TIpaBoBux akTiB. Hanpuxaan, y [Hoctanosi Pagu Mini-
ctpiB YPCP 1964 p. «Ilpo mominimenHs 0XOpoHU MPUPO/IH, pallioHaThbHe BUKOPH-
CTaHHS 1 BiATBOPEHHS IPUPOAHKX OaratcTB Ykpaincbkoi PCP» 1. 13 ycraHoB/IOBaB,
mo MinicTepcTBO BHINOI i cepennboi cremnianabaoi ocBitu Y PCP, MinictepcTtBo
ocitT ¥ PCP, pekTopu BUIIUX 1 JUPEKTOPU CEPEHIX HABYAJIBHUX 3aKJIA/IB MYCITh
HOCUJIUTU POOOTY Cepell CTYAEHTIB Ta YYHIBCHKOI MOJIOAL /Il BUXOBAHHS B HUX
MOYYTTS JIIOOOBI 10 MPUPOAN HAIoi BaThKIiBIMHM, MUPOKO 3aMydaT iX J0 y4acTi
B JIiCOTIOCA/IKaX, BUPOIIYBaHHI CaJliB, BAHOTPAJHUKIB, 1TOB’A3YI0UHN IXHIO TTPAKTUYHY
poboty 3 HapdaabHUMHU MIaHaMu. Y cT. 7 3Y «IIpo oxopoHy HaBKOJIHMIITHBOTO TIPH-
poaHoro cepeznosutiia» 1991 p. Bkazyerbcs, 1110 HiZIBUIIIEHHST €KOJIOTIYHOI KyJIBTYPHU
cycribeTBa i ipodeciiiia miaroToska (axisiiiB 3a6€311e4yIOThCs 3araJbHOI0 000B 13-
KOBOIO KOMTIJIEKCHOIO OCBITOIO Ta BUXOBAaHHAM y cdepi 0XOPOHU HABKOJUIITHBOTO
MIPUPOTHOTO CEPEIOBUIIA, Y TOMY YUCJI B AOMKITHHUX AUTIINX 3aKTaaX, Y CUCTEMI
3arajibHOI cepeiHboi, MpodeciiiHol Ta BUIOI OCBITH, IMiJABUINEHHS KBasmidikarii ta
TTEPETiATOTOBKY KaJlpiB.

3HAaYHUIi iHTepec CTAHOBUTDH ITPOBEICHHST PO3PaXyHKIB CTOCOBHO PO3IO/iJIEHHS
TEKCTOBOTO MaTepiaiy 3TifHO 3 PYHKI[SME TIPHPOTOOXOPOHHUX aKTiB (Tabur. 1).

[TpoBeneni pospaxynku 3a metonukoio O. JI. Komunenka, b. B. Kinmgoxa,
MOKa3aJi, 10 HANOIIbIa KiJTBKICTh 3HAKIB, sIKa BUpPaskeHa y BifICOTKAX, y 3aKOHi
1960 p. — 67,3 % npunamae Ha oxopoHny (yHkitio, a B 3akoni 1991 p. — 38,5 % —
Ha yIpaBJiHChKY [6].

BaknmBoio xapaKTepuCTUKOI0 HOPMATHBHO-TIPABOBUX aKTiB € iXHiI O3HaKH,
SIKi Z103BOJISIIOTD JIETAJIbHO OXapaKTepu3yBaTH CYTHICTb 11bOTO sBUINA. SIK 3a3Hauvae
H. M. IlapxomeHKo, [0 4nc/a O3HAK HaJexaTh Taki: 1) BimoOpakeHHsST mep:KaB-
HUX IHTEpeCiB; 2) CTPYKTYpa, NOKyMeHTalIbHa (hopMa 3aKpilyieHHs; 3) TPUNUHATTS

28 ISSN 2414-990X. IIpobaemu 3axonnocmi. 2019. Bun. 145



Kinorok b. B. HopmamugHo-npasosuli akm K 0xxepesio NpupoOOOXOPOHHO20 Npasd

JIepsKaBHUM OPraHOM Yy BH3HAYEHOMY MOPSIIAKY; 4) 000B’SI3KOBICTD /Il BUKOHAHHS,
5) 3abe3neyeHHsT CHCTEMOIO JIEPKABHUX TapaHTiii; 6) omyOiKyBaHHS y ClielialbHIX
BUJIAHHAX, i€ B Yaci, MPOCTOPI Ta MIOA0 KoJa 0cib; 7) HasgBHICTH IOPUANYHOI CHIN
[7, c. 161]. Buxozsuu 3 X 03HAK, JIOLIBHO PO3TJISTHYTHA KOXKHY 3 HUX JIETAJIBHO.

Tabautg 1
Posmniozin TekcToBOoTO MaTepiany 3a GyHKIIIMU 3aKOHO/IABUMX aKTiB
Dyuxuii (%) Big 3araabHOi KUIbKOCTI 3HAKIB
« A
® = ® < 5 g
Neo = ) = s = 2 = s
HasBa 3ax0HOIaBYOrO aKkTa Z = = c = N g E =
3/m E| 5| &| 2| 8| 28| g ¢
S| 5| S| E| E| 5z | 3| B
S| F| 8| 88| ¢ | &|°
2 5| &| § =
> 2] 7
3akon «IIpo oxopony npupoan
1. it <O OXOPOY TIDIPOMI| o | 37 1673| 46 | 1.8 | 127 | 1.6 | 35
Ykpaiucokoi PCP» 1960 p.
3akon «IIpo oxopony HaBKO-
2. JINTITHBOTO CEPEIOBUIIIAY 09|28 279385 6,1 4,8 0,8 | 18,2
1991 p.

I. O3Haku, MOB’s13aHi 3 Bi0OpakeHHSAM JeP:KaBHUX iHTEpeciB y chepi 0XOPOHU
PUPO/IH, 3HAXOSTH CBOE BiJ0OpakeHHs 3a JOTOMOTOIO TIPUHHSATTS HOPMATHUB-
HO-TIPABOBUX aKTiB, SIKi MPUCBAUYBAJUCSA 3aTaJbHUM MUTAHHAM I[i€l MigJbHO-
cTi Ta periamMeHTalii BUKOPUCTaHHS OKpeMux o0’ekTiB. /[0 1UX O3HAK BXOAUTDH
HeOOXiTHICTh PEeTyJIIOBaHHST IMHUPOKOTO KOJIa HaBaKIUBINIMX cep CyCHiabHUX
BI/IHOCHH, TIOB’SI3aHUX 3 IIPUPOJOOXOPOHHOIO CIIPABOIO, Ta BpaxXyBaHHS €KOHOMIY-
HUX 1 COIiaIbHUX iHTEPECIB cycmijbcTBa. Hanpukmian, y nepiii yacu pajsgHCbKOI
BJI/IM OCHOBHUM JIEP)KaBHUM iHTEpecoM OyJI0 BPETYJIOBAHHS 3eMEIbHUX, TipHU-
YUX Ta JICOBUX MUTAHb, Y 3MICT SKUX BXO/IMJIA TaKa CKJIQ/IOBA, SIK OXOPOHA I[bOTO
NpUPOJIHOTO pecypcy. ToMy O/lHUM i3 MepinxX HOPMATUBHO-TIPABOBUX aKTiB CTaB
Jlexper «IIpo 3emsro» Bix 26 skoBTHS 1917 p., npuitastuii va 11 3'i311 pobounx ta
conpatchkux jgenyTatis, Ta [lekper Beepociiicbkoro Ilentpanproro Bukonasuoro
Kowmitety «IIpo comiamizartito 3emmi» Bix 19 mortoro 1918 p., y 3MicT 9KUX BXOJUB
IYHKT CTOCOBHO HeOOXifHOCTI 30epeskeHHs 1[boTo pecypcy. Peasnizaitist gepraBHOl
HOJITUKU CTOCOBHO IUX TPUPOAHUX PECypciB 3Haiilia BioOpakeHHsT B 3eMelib-
Homy kozexci YCPP 1922 p., 3akoni «Ilpo micuy 1923 p. Ta Ipandomy kozmekci
YCPP 1927 p., B 9kuUX 3aKPillJICHO OCHOBU MPABOBOTO PETYJIIOBAHHA y cdepi ix
OXOPOHH, BUKOPUCTaHHS Ta 30epeskents. Y 3emernbHomy komekci YCPP 1922 p.
JlepsKaBHUM iHTepecaM OYB IPUCBSUEHMIT 11. 29, SIKMil JO3BOJISB Y pasi MOPYIICHHS
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B I1ii cepi BigibpaTyt 3eMirto Ta epeBectH il B AepskaBHuil houp. Y 3akoni «IIpo
Jich» BCTAHOBJIIOBAJACS BiJIIOBI/IaJIbHICTh 32 TTOPYIIEHHS JleP>KaBHUX 1HTEpPECiB
npu TpoBe/ieHHI pyOOK, APYTOPSIHUX JIICOKOPUCTYBaHb, 3HUIEHHS JICiB Ta He
poBeIeHHsT POOIT 3 1X BiIHOBJIEHHSI.

IIpuknagom peasizariii miei o3naku € npuitHaTTs IloctanoBu Pagm MinicTpiB
CPCP ra IIK BKII(6) «O muaHe moJie3alnuTHbIX JeCOHACAKICHWIT, BHEIPEHUS
TPaBOIOJBHBIX CEBOOOOPOTOB, CTPOUTEIBCTBA MIPYIOB ¥ BOJOEMOB JIJIsi 00eCTIeYeHUsT
BBICOKUX M YCTOMYMBBIX YPO’KAEB B CTEITHBIX U JIECOCTEITHBIX PailOHAX eBPOIEHCKOM
gactu CCCP» Bin 20 xoBtHa 1948 p., 110 BifloMa K «CTaJiHCHKUH TIJIAaH PEKOH-
CTPYKIIi1 TPUPOH>.

OcHoBHa ifiest akTa ToJsATaza y CTBOPEHHI CUCTEMU CTaBKiB, BOJIOWM, HACA/PKEHHI
MTYYHUX JiciB y niBaennux paitonax CPCP, o mano 3Ha4yHO MOKpaIuTH KJiMar,
3aXMCTUTHU 3€MJI1 Bijl €po3ii, CyXOBiiB Ta MifHATH BpoKail cinbrocukyasryp. Lei
3aKOHO/IaBYMIT aKT HEOOXiTHO BBaKATH HAWMacHITaGHIIIOW MPOTPAaMOIO MEPETBO-
PEHHS IIPUPOU 3a BCIO iICTOPitO iCHYBAaHHS JIIOACTBA, aJKe BiH 1epeadadaB CTBOPEHHS
3aXMCHHUX CMYT, CUCTEMU 3aXO/[iB /ISl 3aKPIIJICHHS 1 3aJiCEHHST MICKiB Ta MO0YI0BY
CTaBKiB 1 BOJIOWM Ha 3HA4YHIH TepuTopii eBporeiicbkoi yactuau CPCP.

YV pajistHChKI Yyacu nMpuiiMaInucst HOPMAaTHBHO-TIPABOBI aKTH, sIKi GYJIM CIIPSIMOBaHi
Ha TOTipIIeHHs cTaHy mpupoau. /lo uncsia Takux HasgesKkaau HOPMAaTHUBHO-TIPABOBI
aKTU CTOCOBHO 3aKPUTTS 3aMOBIIHUKIB, 3HUIIEHHS /IeIKUX BUJIB TBapPUH 1 MTaxiB.
Ile, nampukiazn, [TocranoBa Pagun MinictpiB CPCP «IIpo totasbhy mepeBipky 3amo-
BigaukiB CPCP» 1951 p. ta [Tocranosa Pagu MinictpiB YPCP «Ilpo 3anoBignukus»
1951 p., y gKiil nepeabavyanocst 3aKpUTTs 3aIOBIAHUKIB MiCIIEBOIO 3HAUE€HHS, TAKMX
ax: bina Topa, Tanines, 3omotuii [ToTik Ta 6GaraTboxX iHIINX, 110 HETATUBHO BILIMHYJIO
Ha CTaH POCJMHHOTO i TBAPUHHOTO CBITY.

I1. HopmaTuBHO-1IpaBOBi akTH y cdepi 0XOpOHU MPUPOAN MaIU Pi3HY CTPYK-
TypY, gKa 3ajeskaja Bifl CKJIaJHOCTI TTPABOBOTO PETYJIIOBAHHS, CYCITIIbHUX BiTHOCHH,
OB’ I3aHUX 3i c(heporo OXOPOHU MPUPOAN. 3 1€l TOUYKU 30py MEPIINi MTUChbMOBU
JOKyMeHT, Takuii ik «Pycbka [IpaBmay, MaB mpocty cTpyKTypy: ckiaazianacs 3 Kopot-
koi Ta [Tomupenoi penakitiii, siki mictusim crarti CratyTiB Beamkoro kHsa3iBcTBa
JIUTOBCHKOTO, 1110 TAKOK MICTUJIM HOPMU 3 OXOPOHU IIPUPOJIU TA CKJIAIAJINCS 3 PO3-
JUJIB 1 apTUKYJIiB. 3HAYHO CKJIQIHINIOI0 CTPYKTYpoIo Biapisusmucst HITA 3 oxoponu
MIPUPOIN, TPUUHATI B TIEPIT POKK pajisiHebKoi Baaan. Hanpuknaz, 3akon «IIpo micus»
YCPP 1923 p. cknaziaBcs 3 4aCTHH, BiI/IJIIB, PO3/LIIB i cTaTell; 3eMeTbHUN KOJEKC
YCPP micTiB yacTUHH, PO3JIJTH, TJIABHU i CTATTI.

3a vacu icuyBanuss YPCP 6ynu npuitasiti: 3emenpanii kogeke YPCP 1970 p.,
Bonnuii koneke YPCP 1972 p., Kogexe YPCP npo nazapa 1976 p., JlicoBuii konekc
YPCP 1979 p., g9Ki Majqu 0JlHAKOBY CTPYKTYPY, IO CKJIajaiacs 3 PO3IiJiB, TJaB
i cTaTeil.

Y mesanexxniil Ykpaini B paMkax mpoBeieHHs Koandikallili Iprupo100X0pOHHOTO
3aKOHO/IaBCTBa OyJi0 TpuitHsTo: Bomauii komxeke Yipainu 1992 p., 3eMesbHMlT KOTEKC
Yrpaiau 1992 p., Jlicouit kogekc 1994 p., Kogexc Ykpainu npo nazapa 1994 p., mo
MaJIM OJIHAKOBY 1€PApXiuHy CTPYKTYPY «PO3[liJl — IJlaBa — CTaTTsI».

30 ISSN 2414-990X. IIpobaemu 3axonnocmi. 2019. Bun. 145



Kinorok b. B. HopmamugHo-npasosuli akm K 0xxepesio NpupoOOOXOPOHHO20 Npasd

Ha nogaTok 70 11bOT0 B He3asiesKHINT YKpaiHi 3 METOIO MPaBOBOTO PEryJIOBaHHSA
[PUPOIOOXOPOHHOI CIIpaBu OyJiM TPHIAHATI 3aKkOHN YKpainu «IIpo pocmHHUI CBIT>,
«IIpo tBapunHMit cBiTY, «IIpo exomnoriuny mepexy», «IIpo armMocdepre noBiTps»,
«IIpo 3axucT TBapuUH BiJl JKOPCTKOIO MOBOJKEHHs» Ta iH. Bci 1i 3aK0OHM MaloTb
IIPOCTY CTPYKTYPY «PO3/iJA — CTaTTS»; BUHATOK CTAHOBUTHh 3aKoH Ykpainu «IIpo
[13D», axkuit Mae CKIAIAHY CTPYKTYPY «PO3JiJ — IJIaBa — CTaTTSI».

HopmaruBHO-1IpaBOBi aKTU B NEPII POKU PAITHCHKOI BJIQ/IA 3aTBEPIKYBAIMCS
Ha TijicTasi pimeHHs BeeykpaiHChKOTO 1EHTPATBHOTO BUKOHABYOTO KoMiTeTy, Pasu
HapOAHUX Komicapis, nounHaoun 3 30-x pokiB — Bepxosuoi Pagu YCPP/YPCP,
Pasn MisnicTpis, a B yacu HezanexxHol Ykpainu — Bepxosroi Paau, Kabinery MiHi-
ctpiB Ta ykasiB [Ipesugenra Ykpainu.

[II. HactynHa o3Haka BCTAHOBJIIOE IIpaBUJIA MMOBEIHKYA 3arajbHOTO XapaKTepy,
SIKi CKJIaZaloThes 13 3paskiB, MaciITabiB, eTaJIOHIB [Iiif, 0 X MyCSITh HOTPUMYyBa-
TUCS YYaCHUKHU IIPABOBIJIHOCUH, NOB’SI3aHUX 13 c(pepoio BUKOPUCTAHHSI OXOPOHU Ta
BimHOBIEeHHS nipupoan. [Ipukiaanom takoi o3naku € cT. 69 «Pycokoi [IpaBamy, ska
3a00POHSIE TIOJTIOBaHHsT Ha O0OPIB Ta BcTaHOBIIOE miTpad posmipom y 12 rpu. Ila
HOpMa Tako:x yBilnia y Crarytu Besnunkoro kussiBcTBa JIUTOBCHKOTO, @ KOHTPOJIb
3a MpaBUJIaMU TIOBEIHKN TIOKJIQIaBCAd Ha JICHUYOTO, KU 3/[ICHIOBAB OTJIA/ MiCITh
MpOKUBaHHS GOOPIB, CYBOPHIT KOHTPOJIb 3a 1X TOTOJIB'SIM Ta CKJIaJaB PIvHWIT 3BIT
Npo iX yncenbHicThb. [omoBaHHA Ha IIUX 3BIPiB I03BOJIAIOCA Ha MiJICTaBi rocmoap-
CBKOTO JINCTA 3 BJACHOPYYHUM IiJIITUCOM BEJMKOIO KHSI35 Ta 3a3HAYEHHSIM KiJIbKOCTI
3BIpiB 1 TEPMiHIB MUCJMBCTBA. Take MOJOKEHHS ITI€T MaM’ dTKH 1TpaBa € MPUKJIAJIOM,
10 TTOKa3y€e TpanchopMaIliio HOpM 3BUYAEBOTO IPaBa, MOB’sI3aHy i3 3BUYAEM, 3TiJTHO
3 KO0 Tpeba Oys10 BBaKATH IIMX TBAPUH KHSKOIO BJACHICTIO Y KOHKPETHUX 3aKOHO-
JlaBunX nosoxkeHHax. [IpaBusa moseninku y cdepi mpupo00XOpOHN 3HAUTILINA CBOE
3akpinzenss B criibHiil [Toctanosi [lentpamproro Komitery Komynictnynoi nmaprii
ta Pagu MinictpiB Pangucbkoi Yikpainu «IIpo nmocuienHss oXopoHu npupojau i
HOJTIIIIEHHST BAKOPUCTAHHS TIPUPOIHUX pecypciB peciryburikuy Bin 8 Tpasus 1973 p.,
B SIKiif BCTAHOBJTIOBABCSI CUCTEMAaTUYHUH KOHTPOJIb 32 OJIeP;KAaHHSAM YUHHUX TTPABUIT
Ta HOPM Y 11ili cepi.

IV. HopmaTuBHO-TIpaBOBUII aKT MPUUMAETHCA YITKO BU3HAYEHUM KOJIOM IIpa-
BOTBOPYMX OPTraHiB y MEBHOMY TOPSAAKY. TaKkuii cTaH CIIpaB He 3aBXKIU BiIIOBi/IaB
ICTOPUYHUM peastisM, SIKi CKJIQJIANCd B PI3HUX CYCIIJIBHO-TIOJITUYHUX YMOBaX Ta
3aJiesKaju Big GopMHU TIpaBIIiHHS, 0COOMCTOCTI TIPABUTEIIB Ta JIeP/KaBHOI IO THKH.
Hanpukaan, y yacu naptosanus Ilerpa I mupoko BUKOpuUcTOByBasach yKa3aHa
¢dopMa HOPMATUBHO-TIPABOBUX aKTiB, IPUCBSIUYEHUX IIPABOBIl OXOPOHI MPUPOIH.
Immieparop nipuitasts Taki ykasu: CratyT «IIpo pubososmo» Big 11 rpyans 1704 p.,
BIITIOBIZTHO 10 SIKOTO BBOAWJIKCS 3a00POHU Ha JIOBJIIO JAeskuX Buais puod; «IIpo
3a00POHY TOJIIOBAaHHS Ha JIOCiB» 1714 p., 3TiZIHO 3 SIKUM YCTAHOBJIIOBAJIMCS 3HAYHI
mrpadu 3a Taki fii.

Y uvacu PazpsiHcbkol YKpaiHu 3aKOHOABYI aKTH MPUKUMAINUCh MEBHUM KOJOM
JIEPKAaBHUX OPraHiB, SIK-OT: BceykpalHChbKUH 1eHTpaJbHUN BUKOHABYNHU KOMITET,
Paza napoaaux Komicapis, HapoaHi komicapiatu. OcobMBICTIO LBOTO Tepioxy 0yJI0
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HaJaHH 3HaYHOTO 00csry mpas HapogHoMmy KoMicapiaTy I0CTHILI, SKUI MaB IIPaBO
BCTAHOBJIOBATU TOPSAAOK 3BiJIbHEHHS Bijl MOKapaHHS, aMHICTii, MO MiATBEPKY-
erbest iHeTpyKIielo HKIO «IIpo nopsmnox 3acrocyBanusa noctanoBun BYIIBK Ta
PO aMHICTII0 3a MaJo3HAYYIUMU cripaBamu, nepeadadernnmu ct. 99 KK YCPP»
Bix 5 TpaBusg 1924 p.

Y neszasexuiil Ykpaini MiHicTepcTBaM 1 Bi/[OMCTBAM TaKOK HaJ[aHO YUMaJIUM
006csT TOBHOBasKEHD, IPUKJIAJIOM 40T0 € Haka3d Minekobesrneku «IIpo 3aTBepisKeHHs
MeToauKy BU3HAYEHHS PO3MIPIB KO, 3yMOBJICHOI 3a0PY/IHEHHSAM 1 3aCMiYeHHIM
3eMeJTbHUX PecypciB uepe3 MOpYIIeHHs MTPUPOIOOXOPOHHOTO 3aKOHOABCTBAY» BiJ|
27 xostHS 1997 p.

HopMmaruBHo-11paBoBi aKTH 3riJIHO 3 YUHHUM 3aKOHOJIAaBCTBOM MalOTh YiTKO
BCTaHOBJIEHY i€papxilo, BUIIMM piBHeM sKoi € rnoctaHoBu Bepxosnoi Pagu Ykpa-
iHu, ApyruM piBHeM — ykasu [Ipesumenrta Yipainu, TpetiMm — noctanosu Kabinery
MinicTpiB YKpaiHu, 4eTBePTUM — HaKa3| i PO3MOPSI/IPKEHHS MiHICTEPCTB 1 BiIOMCTB,
ISITUM — aKTU OPTaHiB MiCIIeBOTO caMoBpsayBaHHs. OTike, 3aKOHAMU YKPATHU 1IUM
opraHaM HaJ[aHO 3HAYHUIT OOCST TIOBHOBaXKeHb Yy cepi OXOPOHU TIPUPON Ha ITi/3BiT-
HUX TEPUTOPISAX MIJISAXOM NPUUHATTS JIOKAJbHUX HOPMATHUBHO-IIPABOBUX aKTiB. Ak
3aznavae K. I. Haymosa, HIIA opraniB miciieBoro caMoBpsi/lyBaHHSI NTPUKMAIOTHCS
BCTAaHOBJIEHUM KOJIOM IIPAaBOTBOPYMX OPraHiB, 0 SAKUX BXOAATH 00JIaCHI, MiChKi,
paitoHi, ceMIHI paau AemyTaTiB Ta iX BUKOHKOMH, i € 000B’'SI3KOBUMM [IJIST BCIiX
MAMIPUEMCTB, YCTAHOB, OpraHi3ailiif, rpOMa/isiH, SKi TTPOKUBAIOTh HA BiINOBIHIN
TepuTopii [8, c. 64 ].

[Ipuknasom Takoro OKyMeHTa € pillieHHsT MichKoi pagu Kpormusauiibkoro «IIpo
sarBepiKeHHs IIporpamMu po3BUTKY Ta 30epesKeHHs 3eJIeHUX HacalKeHb Y MiCTi
Kpomusautpromy Ha 2018-2021 poxns.

V. HactymHa o3Haka o3Ha4a€ Taky OCOOJMBICTH HOPMATHBHO-TIPABOBUX AKTiB,
sik GazyBaHHsI Ha JE€PKABHUX TAPAHTIsIX Ta HASIBHICTb MPUMYCOBHX 3aXO/IiB IX BUKO-
HauHs. Hanpukiaz, 3a pyoky ay6is cr. 73 «Pycekoi [Tpasau» nepeabavasa mrpad
12 rpH., 3rizHo i3 Craryrom BKJI 1529 p. 3a BupyOyBaHHs gepes 3 O6/KogaMu OYJI0
BCTaHOBJIeHO mTpad 1 Koma rpoiieii, a 3a ncyBans 6e3 61:Kin Tpeba 6y/I0 CILIaTUTH
0,5 KoMK TPoTIeii.

Y pangHChKOMY 3aKOHOIABCTBI MMPOKO BUKOPUCTOBYBajIacs Taka dhopma -
3aKOHHUX HOPMAaTUBHO-TIPABOBUX aKTiB, K ykas3u [Ipe3usii BepxosHoi Pagu CPCP.
Ax mpukman, MoxHa HaBecTn YKa3 «[Ipo BHeceHHs 3MiH i 10TI0BHEHD 710 CT. 89 Kpu-
MiHaIBHOTO KoZekey Ykpaincbkoi PCP» Bix 25 mucromana 1965 p., B sikomy Bcrta-
HOBJTIOBAJIACst BiIMOBIIA/IbHICTD Y BUTJISAAL M030aBJeHHsT BOJIi Ha CTPOK 10 10 pokis
3a YMUCHE 3HUIIEHHS Ta iCTOTHE TONIKO/[KEHHS JIICOBUX MACHUBIB IIJIIXOM TTi/IITAJTY.
Y cBoIo Yepry 4. 2 1boro YKasy BCTAHOBJIIOE 32 YMICHE 3HUIIEHHsT 200 MOIIKO/[KEHHST
JIICOBUX MAaCHUBIB, YYMHEHUX IJISTXOM Miaay abo iHImMM 3araibHOHE0e3EYHUM CTI0-
co0OOM, SIKIIIO Te JISTHHST CIIPUYMHUIIO JIIOCHKI KepTBH a00 3aB1aI0 0COOIMBO BEJTHKOI
KO/, — 1030aBJIEHHS BOJII HA CTPOK BiJl BOCHMHU JIO I ATHA/ISATH POKIB.

Y KVYnAll 1984 p. BcranoBsoBasiacsd BiJIOBIIAIbHICTD 3a: TICYBaHHS 3€MEJb,
3a0pyiHEHHST X BUPOOHUYMMU CTOKaMH, Biaxozamu (ct. 52); GesrocrogapHe BUKO-
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pUCTaHHA 3eMesb, HEBUKOHAHHA 3aXO0/IiB MO0 1X TOJITIIeHHS, OXOPOHU TPYHTIB Bijl
BITPOBOI Ta BOJHOI epo3ii (cT. 53); HecBoeuacHe MOBEPHEHHST TUMUYACOBO 3AMHATUX
3eMesib Ta He TIPUBEEHHs iX y repBicHuil ctaH (cT. 54), a Takox y KoaudikoBa-
HOMY aKTi JlaBaJIuCh Jlep:KaBHi rapaHTii rpoMa/isiHaM CTOCOBHO BiJIIIOBIJIaJIbHOCTI 32
MPaBOTIOPYIIIEHHS, TIOB’I3aHi 3 BOAHUMU PeCcypcaMiu, TBApUHAMH, JAeTKIMU BUIAMUI
pocJiiH, aTMOC(epHUM MOBITPSIM Ta Ha/lpaMu.

[IpakTU4yHO B yCiX HOPMaTUBHO-IIPABOBUX aKTaX, NPUWHATUX Yy He3aJeKHii
VkpaiHi, MiCTSTBCST HOPME, 060B’SI3KOBI [I7IsT BAKOHAHHSI, 32 TIOPYIITEHHST SIKUX BIKUBa-
I0ThCST TIPUMYCOBI 3aXO0/IH, SIKI perJaMeHTyIoThcsl y KpuMinasibHomy Kojiekci YKpain,
KYuAIl, IluBiibHOMY KOZEKCI Ta iHITUX HOPMAaTUBHO-TTPABOBUX aKTax.

V1. HopMatuBHO-1IpaBOBI aKTH MAlOTh CTATYyC aKTiB, 110 X 3aTBEPIIKYE JIEPIKABA,
TOMY JIUIST HUX iCHY€ OCOOJIUBUIT TIOPSIOK MyOJIiKaIliil y criemiaTbHUX BUAAHHSIX.

Bunannasa HOpMaTUBHO-TIPABOBUX aKTiB perysoe Konctutytis Ykpainu ta Biamo-
Bigauii Ykas IIpesngenta Yipainu «IIpo mopsgok odilifinoro onpuiogHeH s HOp-
MaTHUBHO-NIPABOBUX aKTiB Ta HaOpaHHS HUMU YMHHOCTI» Bix 23 mucronamxa 2007 p.,
B SIKOMY BKa3y€ThCs, 110 3aKOHM, iHIm aktu BepxosHoi Pamu, [Tpesunenta, Kabminy
MatoTh OyTH ony6JikoBaHi B oMillilHUX APYKOBaHWX BHIAHHSX He Ii3HIiNIE HixX
yepe3 15 auiB micsas ix npuitnarts. o odimiitnnx Buganb Hamexarb: «Oditiitamit
BiICHUK YKpaiHu», «YpsipoBuii kyp'ep», «lomoc Ykpainuy, «Bigomocti BepxoBHoi
Pamu Yxpaiany, «Odiniiiauii Bicauk [Ipesunenta Ykpaiaus». B iammx 3MI aktu
MOJKYTh OyTH HaZpyKOBaHi JIHIIe mic/as oilliiHOro iX ONPHUIIOAHEHHS Yy BKa3aHUX
BUIIlE BUIAHHSX.

[ecnytors HITA, o npusHaveni a5l BHYTPIITHBOTO KOPUCTYBAHHS MTEBHUX Opra-
HIiB Ta yCTaHOB, TOMY iX /I03BOJIEHO He ONMPUJIIOAHIOBATA B OMIIIIHHNX BUIAHHSIX.
YuHHOCTI BOHU HAOMPAIOTH 3 MOMEHTY HaJICUJIAHHS iX THM TIOCAJI0OBUM 0COOaM 4u
KepiBHMKAM yCTaHOB, IiJIPO3/iJiB TOIIO, SIKHX BOHU CTOCYIOTbCSI.

VII. IOpuanyna cuia HOpMATUBHO-TIPABOBUX aKTiB 0Aa3y€EThCS HA TMPUHITATIAX
HiMOPSIIKYBaHHs Ta iepapxiyHoi ix mobymosu. IToxiss HOPMATUBHO-IIPABOBHUX
aKTiB 3a IOPUJMUYHOIO CUJIOI0 BU3HAUYAE MicIle 1 3HAYUMICTh KOKHOTO HOPMATUB-
HO-TIPABOBOTO aKTa B 3arajibHiil CUCTEMI JIeP;KaBHOTO HOPMATUBHOTO PETyJIIOBAHHS
[IPUPOIOOXOPOHHOI cIipaBu. lepapXisi HOPMATHBHO-TIPABOBUX aKTiB Ma€ BaKJINBE
3HAYEeHHs [IJI1 BIOPS/IKYBAaHHSI IIPOIIECiB ITPABOTBOPYOCTI, MiJITOTOBKU HOBUX HOP-
MaTUBHO-TIPABOBUX aKTiB Ta IPAaBO3aCTOCYBAHHS 3 METOIO MiATPUMKHN 3aKOHHOCTI
I IPaBOTOPSKY.

OcHoBHIM KO/M(DIKOBAHUM aKTOM Y ITPUPOIOOXOPOHHIN cepi € 3akoH YKpaiHu
«ITpo 0XOpOHY HABKOJUIIHBOTO PUPOAHOTO cepenoBuinas (1991 p.), na mifcrasi
stkoro Oysm nipuitssti: Jlicopuit kopexe Yrpaianu 1994 p., Kogexe Ykpainu mipo Hazgpa
1994 p., Boxnuii kogexc Yipainu 1995 p., 3emenpunii kogexe Ykpainu 2001 p. Ha
iX OCHOBI OyJIM IPUIHATI 3aKOHO/ABYI aKTH, sIKi PETrJIAMEHTYIOTh BUKOPUCTAHHS Ta
OXOPOHY OKpPeMEX 00’€KTIB MPUPO/IH: POCTUHHUN CBIT, TIPUPOTHO-3AMOBIAHUIT (POH]I,
TBApUHHUI CBIT, aTMOC(hepHe TTOBITPS, €KOJIOTIYHY MEpPeKy Ta iH.

3a pesyJbraTaMu MPOBEIEHOTO JOCHIKeHHsT HeOOXiIHO 3pOOUTH HACTYIIHI
6UCHOBKU.
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1. HopmatuBHO-TIpaBOBUII aKT SIK /Kepesio TPUPOJOOXOPOHHOTO TpaBa 3aiiMae
OCHOBHE MicIle B 3arajibHill cucTeMi ITpaBa Ta PeryJiio€ OJHOPI/IHI, TUTIOBI, CyCITIJIbHI
Bi/IHOCWHMU, $IKi TIOB'I3aHi 3 0XOPOHOIO, BUKOPUCTAHHAM Ta BiITBOPEHHAM TTPUPOIHUX
00’eKTiB.

2. CyTHicTh Ta colliajibHe 3HAYeHHSI HOPMAaTUBHO-TIPABOBUX aKTiB y 1iHl cepi
3HAXO/IMTh CBOE BUPAKEHHS Y KOHKPETHUX (DYHKITISIX, HA OCHOBI IKUX 3/IICHIOETHCS
peryIoBaHHST TIPUPOIOOXOPOHHOI chepH.

3. Bigburrs mep:kaBHUX IHTEpECiB, CTPYKTYPa, 3MicT, 000B’SI3KOBICTD, HasIB-
HICTh IOPUAUYHOI CUJIU, 3a0€3TeUeHHsT COMIAbHUX TapaHTill CTAHOBUTH 3MICT
03HAK HOPMAaTHUBHO-TIPABOBUX aKTiB. CIOCTEPITAETHCSA TEHEHIS HACTYIHOCTI 1X
ICTOPUYIHOTO PO3BUTKY.
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Legal act as a source of environmental law

The article deals with the role and place of legal acts in the system of sources of environmental
law, by considering their functions and features. The study of the place and role of normative legal act
in the system of sources of law requires consideration of functions because they find their expression
of the essence and social significance of this category. These include the following: 1) political, through
the adoption of normative legal acts consolidates doctrinal approaches to the decision of environmental
tasks; 2) legal establishment is connected with the implementation of specific tasks in the environmental
sphere, on the basis of the creation of new legal norms; 3) regulatory is expressed in the establishment
of positive rules of conduct, the granting of rights and the assignment of legal obligations to subjects of
law; 4) the guard has always occupied a significant place in environmental regulatory acts in times of
Kyiv Rus, the Grand Duchy of Lithuania, the Kozatsky-Hetman State, the UNR, the Ukrainian SSR and
the independent Ukraine; 5) management was reflected in the creation of a system of organs related to
the protection of natural resources, among which was the Regulations on the People’s Commissariat of
Land Affairs of 1923, the Regulations on All-Ukrainian Forest Management, approved by the Decree
of the All-Ukrainian Central Executive Committee in 1927, the Mining Inspection , created on the basis
of the Mining Code of the USSR in 1928; 6) informational establishes the main directions of activity on
the development of the information sphere in relation to the relations related to the protection, use and
reproduction of natural objects; 7) historical and cultural related to the need to raise the level of society’s
culture, knowledge of history and the role of natural objects in preserving nature; 8) the ideological found
in Soviet times by consolidating the Constitution of the Ukrainian SSR in 1978, which stated that natural
objects are a national property, are only owned by a socialist state and can not be transferred for private
use; 9) educational is related to the improvement of the population, especially young people, views on
the protection of nature, reflected in various provisions of legal acts. It is shown that in laws adopted
in the Soviet and independent Ukraine a significant amount of material was devoted to security and
management functions, the tendency of the gradual complication of the structure of legal acts was proved,
which changed with time for simpler and more accessible for practical use.

An important characteristic of normative legal acts is their features, which allow to characterize
in detail the essence of this phenomenon. Among the features include the following: 1) the reflection
of public interests; 2) structure, documentary form of consolidation; 3) content; 4) the adoption by the
state body, in the prescribed manner; 5) obligatory to perform, 6) it is provided by the system of state
guarantees; 7) publication in special editions, operates in time, space and in relation to the circle of
persons; 8) presence of legal force.

Keywords: legal act; legal protection of nature; signs; functions; quantitative indices.
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MOZAAOHUMU, KYIOMYPHUMU OOMIHAHMAMU COUTYMY. 3POOIEHO BUCHOBOK, WO NPABOBA DOKMPUNA MAE He
minvku deckpunmuenuil, a maxoyc npeckpunmuenuii xapaxmep. Okpemo po3pobieno ma 3anpononosano
KAacupixayiio npasosux 0oxmpun.
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MaueHHs 1paBa.

Cemenuxun M. B., Kaunuiat 0pUINYECKUX HAYK, aCCUCTEHT Kadeapsl Teopun u (umocobun
npasa, Harmonanbublil opuanyeckuii yauBepcuteT umenn SJpocaasa Myzaporo, Ykpauna, r. XapbKoB.
e-mail : grsemenhin@gmail.com ; ORCID 0000-0001-9692-9276

TeopeTnyeckue acneKTsl IOHUMAHUS MPABOBOM TOKTPHHBI

Cmamusi NoCceawena packpuimuio npupoos. npasosoti QOKMPUHsL i ONPeOeseHUI0 ee NPUSHAKOE KaK
2ePMENHeBMUUCCKOTL, aP2YMEHMAMUBHOL, 00BACHUMENDHOL, HOPMAMUBHOL Jucyuniunvl. O60CcHO8aANH0, MO
npasosas JOKMpPUHA CYwecmeyem u Pasuaemcs 6 cucmeme Koopounam, Komopvie 3a0aiomes npago-
BbIMU MPAOUUUAMU, MUPOBOIIPEHUCCKUMIL, KYAbMYpHbiMu doMmunarmamu obuecmea. Coenain 6v1600, umo
npasosas OOKMpPUHA UMeem e mobko OeCKPUNMUGHDbLL, HO U npeckpunmuevii xapakmep. Omoenvio
paspabomana u npeonocena KiacCuPuKayus npasosuix OKmpun.

KiloueBble cioBa: 1paBoBasi JOKTPUHA; OPUAMYECKAsd HAyKa, UCTOYHUK IPaBa; I[IPABOBas
CHCTEMa; TOJIKOBaHHUE TIPABa.

ITocmanoexa npobaemu. Ictotni 3miny, Aki BigOyBaloTbcs B YKpaili, 0B’ s3aHi
3 (hOpMyBaHHSM TPOMAJISTHCHKOTO CYCITITbCTBA, TIPABOBOI1 JIEP;KAaBU, YTBEP/KEHHIM
BEPXOBEHCTBA MMpaBa. Y 3B’sI3Ky 3 IIMM BUHUKA€E 06’ €KTHBHA 1oTpeba y mepeocMuc-
JIEHH1 3acTapijinxX MiZXO/IB /10 PO3yMiHHS TIPaBa, MPaBOTBOPUYOTO 1 MpaBopeasisa-

36 © Cemenixin I. B., 2019



CemedrixiH . B. TeopemuyHi acnekmu po3yMiHHA Npagosoi 0OKMpPUHU

mitinoro mporeciB. Ak caymuo 3aysaxye O. B. lletputiun, npuitHATTS 3aKOHY He
O3HAYa€ JOCATHEHHS MPABONOPAJIKY, a € TIIBKU HOr0 HOPMATUBHOIO TTepelyMOBOIO,
MOYATKOM, a He KIHIIEBUM Pe3yJIbTaTOM IIPOIecy MPaBOBOTO perymioBanug [1, c. 22].
Cepen 6araThOX YMHHUKIB, sIKi J€TEPMIHYIOTH i CYIPOBOIKYIOTH 1€l TPoIiec, 1o
BKJIIOYAE TBOPEHHS, 3/IICHEHHSA 11 3aCTOCYBaHHS MPABOBUX HOPM, BaXKJIUBE Micile
Hocijiae mpaBoBa JOKTPUHA — BOHA CYIPOBOIKYE i GE3MOCEPEHbO BILIMBAE Ha
JKUTTS 1paBa. SIk BUA€THCS, OKPEMi 3BepHEHHS JI0 IPABOBOI JIOKTPUHU B KOHTEKCT1
CyYaCHUX TEOPETUKO-TIPABOBUX 1 TaTy3eBUX IOPUINIHUX HAYKOBUX JIOCTI/KEHb He
KOMITEHCYIOTh HEJIOCTATHICTb TPYHTOBHUX 1 CUCTEMHUX PO3BIJIOK Y il ITpeMeTHIi
cepi. Amxe, mo-Tiepiiie, CbOTO/IHI y BITUM3HAHIN JiTepaTypi IpaBoBa JOKTPUHA SIK
SBUIIE PO3TJANAEThCS HacamIiepes y GopMasbHiil (TO3UTUBHO-eMITIPUYHIN) TII0-
HIVHI, SK HACJIIOK, TEBHOIO MipOI0 HEXTYIOTBCS 11 IPUPO/IA, CYTHICHI IKOCTI [2—4].
[To-npyre, m0Cci Hemae TificTaB TOBOPUTH PO HaJIeKHE BUKOPUCTAHHA HAYKOBOTO
NOPOOKY 3apybGiKHUX aBTOPIB.

Y 1opujinyHiil slitepaTypi paBoBa JOKTPUHA YaCTO BU3HAYAETLCS K JiISIJIbHICTD
YUEHHMX-IOPUCTIB 1 MPOAYKT IIi€l AisIbHOCTI, TOOTO 3MICT KHHUI Ta HAyYKOBMX PO3Bi-
JIOK, y SIKMX I[IPaBO € OCHOBHUM IIpeMeToM jocJipxents. P B. IIysukos BBakae,
O JIOKTPUHA € KaTeropi€io HayKOBOI TBOPYOCTi, MPOAYKTOM TIpodeciitHol HayKOBOi
mistnbHOCTi [, ¢. 137]. ¥ TakoMy TPaHUYHO HIMPOKOMY CMUCJIOBOMY KOHTEKCTI
MpaBoOBa JIOKTPUHA (GAaKTUYHO OTOTOXKHIOETHCS 3 IOPUAMYHOIO HAYKOIO, i HEPiAKO
i TePMiHAMU <HayKay, «JIOKTPUHA» PO3YMIIOTh iJICHTUYHI, OTHAKOBI 32 3MiCTOM
noHATTs. Ha Hai norsisiz, iX oTOTOKHEHHsI € HenpultyctTuMuM. IIpaBoBa 0KTprHA
NificHO Ma€e HayKOBe TIOXOJKEHHs, ajie He BCS HayKa € TOKTPUHOIO. AJKe I0puAnYHa
HayKa B 11 MUPOKOMY PO3YMiHHI BKJIIOYAE i/iel, KOHIIEIIil, SKi MPOMOHYIOTh Pi3Hi
IiIXO/IM 10 BUPILIEHHS TUX YK IHIIUX IIPOOJIEM IIPAaBOBOIO PEryIiOBaHHS CYCIiIbHUX
BiITHOCHH, IOPUANYHOI MpakTuKN. [lo Toro X, y cdepi HayKoBOro 3HAHHS iCHYIOTbH
HeTIePEKOHINBI, HEXKUTTE3ATHI UM 3aCTapifi ijiel, TeopeTudHi Mojiesli — TPUHANMHIL
TaK BOHM OIIHIOIOTHCS BiIMOBIIHO /10 iCHYIOUOi HAYKOBOI KAPTUHU MTPABOBOTO CBITY'.
[TpaBoBa MOKTpHMHA He MOKe OXOILIIOBATH BCe HasgBHE 3HAHHS IPO JepP:KaBHO-TIPA-
BOBY JiHCHICTh — TOJI BOHa O MaJjia BUIJISIJ HEOCSKHOTO MaCUBY HEY3rOIKEHUX,
CYTIepeYIMBUX MOJIOKEHD. 3a IIMX YMOB BUKOHAHHS IOKTPUHOIO PETYJISTUBHOI (DYHK-
il K BTOPUHHOTO (JI0JIaTKOBOTO, JIOMOMIXKHOTO) JiKepesa MpaBa, M0 BU3HAETHCS
GaraTbMa topuctamu, Oysi0 6 (haKTHYHO HEMOXKJIUBUM. 3 OISy Ha 11e BiTYM3HSAHA
IOPUCIIPY/IEHILIST T JiajieKka Bi Toro, mob MoskHa GyJI0 CTBEP/KYBATH PO HASIBHICTD YIKe
c(opMOBaHOI, CTPYHKOI, 3aBepIIeHOI CUCTeMU TIOTJISIIIB HA 1lel CKIAAHUN IOPUANIHUN
(dheHOMEH, ajKe 103 ¢(HEpOro IMUPOKOr0 HAYKOBOTO 0OTOBOPEHHS  JI0CI 3aJIMIITAETHCS
YUMaJIO IINTaHb.

Memoto cmammi € PO3KPUTTSI TIPUPOJIN MTPABOBOI JJOKTPUHU, BUSHAYEHHS CYT-
HICHUX O3HaK, BCTAHOBJIEHHsI OCHOBHUX (hopM il 06’€KTHBALIil Ta BIUIUBY Ha PO3BUTOK
npasa.

! Baxiani asropu ([len-Koen, @pinmen, [Tosuep, Py6in, [llayep Ta iH.) BUKOPUCTOBYIOTh TaKe MOHITTS
SIK «HOpMaJsibHa (CTaHAAPTHA, TPAAWILiiiHA) IopuANIHA HayKay» [AuB. mox. : 6-9].
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Ananiz ocmannix docaioxcenv i nyonixauin. IlpasoBa JOKTpUHA JOCIIIKY-
BaJlacs y MpaIsiX TaKWX BITUYM3HSAHUX i 3apyOixkuux aBropis, sk C. B. Barypina
(S. Baturina), M. Bau Xyk (M. Van Hoecke), I /I;x. Bepman (H. Berman), P. /laBix
(R. David), €. II. €srpacdosa (Y. Yevgrafova), O. O. 3osyus (O. Zozulia), M. B. Kap-
masita (M. Karmalita), C. I. Makcumos (S. Maksymov), A. TTeuenux (Aleksander
Peczenik), T. M. IIpaxina (T. Priakhina), ®@. Yesaiipo (F. Shecaira) Ta iH.

Buxnao ocnoenozo mamepiany. bazoBy Te3sy, 10 PO3KPUBAE ONH i3 CYTHICHUX
aCTeKTiB I[bOTO TPABOBOTO SIBUIIA, MOKHA CPOPMYITIOBATH TaKUM YHMHOM: 1PABOBA
00KMPUHA <«CHOKYCOBAHA» HA NEBHII NPABOBIIL CUCEMI — B0HA ONUCYE, CUCTNEMAMU-
3Y€, YOOCKOHANIOE NOSUMUBHE NPABO, U0 OI€ 8 Mewax ocmannvoi. 1TiTKOM CITyITHOO
Bunaerhed nosuiiiss B. C. Hepcecsinia, skl Bkasye, 1110 Ta 4M iHIIA TTPaBoBa J0K-
TPUHA PO3POOJISETHCS CTOCOBHO KOHKPETHOI CHCTEMH JII0YO0TO MpaBa i Bimobpakae
ii ocobmBoOCTI. 3BiZCH i BIAMIHHOCTI MiK PISHUMM JOKTPUHAMM, KOKHA 3 SIKUX M€
Ha yBa3i 1MeBHY CUCTeMYy IIpaBa, sika Heto TpakTtyeTbesd [10, c. 384]. YpaxoByoun
HEO/IHOPI/IHICTh CYy4aCHUX IIPABOBUX CHCTEM, [IPABOBI JIOKTPUHU MOKHA MOJIIUTH Ha
TakKi BUM: HallioHabHi (TIpaBoBa MoKTpuHa Ykpainu, Himeuuunu, Opaniii Ta in.);
JTOKTPUHU CyOHAI[IOHATIBHUX TIPABOBUX crcTeM (TIpaBoBa JoKTpuHa KBebeky); i, 1o
3HAXO/IATHCS HA €Talli CBOTO CTAHOBJIEHHS (IIPABOBi MOKTPUHU, SKi (DOPMYIOTHCS B
nesskux kpaiHax Adpukn, [larexoro Cxomy); mpaBoBi TOKTPUHN HAIHAIIOHATbHUX
MIPABOBUX CUCTEM — JIOKTPUHA MYCYJbMAaHCHKOTO TpaBa, JOKTPUHA E€BPOIEUCHKOTO
pasa.

B ymoBax ruobaizaiiiHux Ta iHTerpariiHux MpoIeciB, 36MKeHHS 1 KOH-
BEPreHilii CyyacHUX IPaBOBUX CHUCTEM BiZOYBAa€ThCs B3aeMO30arayeHHs IIPABOBKX
JNOKTpUH. BaxkinBo 3a3Ha4nTH, 1[0 Y OyAb-SAKiil JOKTPUHI 3aKi1aneHo crenudiuauii
«TEHEeTUIHUH KOJ», MO BIPOOBXK TPUBAJTIOTO Yacy (HOPMYETHCS T/ €0 Pi3HUX
YUHHUKIB: COI[IaJbHO-€KOHOMIUHI YMOBH JKUTTSI CYCIIJIbCTBA, HAYKOBO-TeXHIUHUI
IIporpec, pO3BUTOK JYXOBHOCTI Ta KYJBTYPH, Y TOMY YHUCJIi IIPaBOBOI. ¥ 3B’43KYy
3 UM MeXaHiuHe KOIIOBaHHS eJIeMEeHTIB 1HO3eMHUX JIOKTPUH, AKi He BIUCYIOThCI
y 1ell KOJI, 9aCTO BUSBJISIETHCS He TiMbKW Hee(eKTUBHUM, a M HaBITh MIKiJJIMBUM.
b. B. MaymmeB y 3B’sI3Ky 3 TIUM CJIYTITHO 3ayBaXKy€, IO B YMOBAX MIBUIKOI iHTETpaIlii
VkpalHu 10 CBITOBOTO CITIBTOBAPUCTBA PI3KO IiABUIMIACS IHTEHCUBHICTH PO3POOOK
OJI0 IMTIJIEMEHTAIlI] /10 HAIlIOHAJTbHOTO TIPaBa IOPUNYHUX KOHCTPYKITH, MPUHIN-
iB, 110 HaJeXarTh 0 HAKpalux MPaBOBUX HajbaHb IPOBIIHUX 3aXiJHUX KpaiH.
[Tpu bOMY aBTOPH TaKKX PO3POOOK, K i 0cobu, ki OesrocepeHbo 3a0e311e4yIoTh
iMIIEMeHTAIiiHI IPOIlecH, SIK IIPaBUJIO, He BPaXOBYIOTh TOTO, M0 6e3 HeOOXiIHMX
MoardiKaIiil 1mi KOHCTPYKINI He MOXYTh e(PeKTUBHO (PyHKITIOHYBATH B IHAKITUX
YMOBaX, HiX Ti, /le BOHM BUHUKJN. TOMY HaBiTh BjaJjie iX TepeHeceHHd Ha HOBUU
IPYHT MOKe He JIaTh O4YiKyBaHWX pe3ynabrartis [11, c. 61].

€. €srpadosa HAroJoIIy€e Ha TOMY, 10 TOKTPUHA HEOOOB'SI3KOBO 3yMOBJIEHA
XapaKTepoOM TPaBOBOI KyJIbTYPHU CYCHIJIbCTBA, a € aBTOHOMHUM, CaMO/IOCTATHIM SIBU-
IeM, [Iist i BIUIMB SIKOTO He 0OMEKeHi 4acoM i KOpIOHAMM HaIliOHAJbHUX IePKaB.
Takumu € iCHyIOUi 3 JIJaBHIX 4aciB JIOKTPUHU IIPUPOHOTO TIPaBa, HAPOJIHOTO CyBe-
PEHITEeTY, CYCITIBHOTO JIOTOBOPY, BUEHHSI ITPO Jiep:KaBy i npaBo. MakTUIHO OTOTOXK-
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HIOIOUU JIOKTPUHY 1 HAYKY, AOCJIIHUIISA BKA3YE, IO OCTAHHSA € OJJHUM 13 BaKJIUBUX
COIia/IbHUX IHCTUTYTIB, IKOMY HAJIEKUTh 3HAUYHA POJIb Y KUTTEMISIJIBHOCTI CYCITiIb-
CTBa 1 Jiep:KaBH, 30KpeMa, y /1epP>KaBOTBOPEHHI, Y/IOCKOHAJIEHHI Cy4acHOI CUCTeMHU
HAITIOHATTBHOTO 3aKOHO/IABCTBA, TPABO3aCTOCOBHIN MiSIbHOCTI, (hOPMyBaHHI TTPABOBOI
KyJI6TYpH rpoMaisit Toio. DyHpaMeHToM 3araabHOIEPKABHUX JOKTPUH, KOHIIETIIIiii
i IporpaM coIiaabHO-eKOHOMIYHOTO PO3BUTKY YKpaiHKU MaiOTh BUCTYIIATH OOTPYHTO-
BaHi HAYKOBI[IMUM BUCHOBKH i miporno3utiii [12, ¢. 52, 55]. Asie un MOXKyTb BiIIIOBiIHI
Teopii TPUPOIHOTO TIPaBa, HAPOJHOTO CYBEPEHITETY, IOy BJAJN CTATH CKJIAJI0BOIO
YACTUHOIO YKPaiHChKOrO mpaBa 6Ge3 TBOPYOI iX iHTepIpeTaiii BiANOBIHO 10 HaIio-
HAJIbHUX ICTOPUYHKX, EKOHOMIYHUX, HOJITUYHUX OCOOIUBOCTEN, crierndiku mpaBo-
BOI KyJIBTYpU YKpaiHchKoro cycmisibetBa? M. B. 1[Bik cnipaBe/nimBo 3a3Havae, 1o
JIOIIITLBHUM € caMe THYYKe PO3YyMIHHS Teopii MOy BAaJau i MeXaHi3MiB 11 peaizaitii,
10 BUIJIMBAE 3 HENPUITYCTUMOCTI 11 IOTMAaTUYHOTO TPAKTYBAaHHS SIK Pa3 1 Ha3aBxK/U
JIaHOI CXEeMU Ta HeBpaxyBaHHsI I 6araToacreKTHOCTI, a TAKOXK 3 MOKJINBOCTI JOTIOB-
HEHHSI CUCTeMM TIOJIJIy BJIaJlM HOBUMU eJIeMEeHTaMH, 10 BiJIOBIAIOTh Cy4acHUM
pearniam [13, c. 13]. OueBuanoO, MO 3acagunyi izei i npuHIUNU, cHOPMYITHOBAHI
BU/JIATHUMU JiT4aMU MUHYJIOTO, iX OJTHO/yMIISIMU Ta ITOCJIi/JTOBHUKAMH, KOHKPETHU3Y-
IOTBCS 1 KOPETYIOThCS CydaCHUMU TTpaBo3HaBIAMU. OCTaHHI KOHCTPYIOIOTH TIPABOBY
JIOKTPUHY, SIKA, HA HAIll TOTJSI, € KYJAbMYPHO-ICMOPUYHUM seuujem. BoHa BTIiJIOE
nepekyIageHi PUINYHOI MOBOIO iCHYIOYI y CYCHIJIbCTBI 1MeBHI 6a30Bi IIIHHOCTI,
izmeanu, KoTpi € HagbaHHAM oro icropuuHoro gocsify. IlpaBoBa JOKTpUHA iCHYE Ta
PO3BUBAETHCS y CUCTEMI KOOPAMHAT, SIKi CKJIQJIAl0ThCS T BITMBOM TTPABOBUX TPa-
JIATIIH, CBITOTJISA/THAX Ta KYJBTYPHO-IYXOBHUX JOMIHAHT cotiymy. OcTanHi 3HAUHOIO
MIipOI0 BU3HAYAIOTh 3MiCTOBE HATIOBHEHHS IIPABOBOI JIOKTPUHH, 110 IMILIIIIUTHO MAE
aKciosioriyHe HaBaHTaKeHHsT. Tak, OiIbIIICTh aBTOPIB MOTOIKYIOTHCS, M0 YKPaiHChKa
KyJIbTypa HAJIEXUTH JI0 3aXiJTHOTO THUITY, /e TPAJUIINHO Yy TUX YU iHINX MOAnudi-
KallisIX HalBUIIOIO MIHHICTIO BU3HABAIACh OCOOUCTICTD, 11 iHAMBiLyasbHa cBOOOIA.
[HanBigyasiaMm, CBITOTJISIHA TOJIEPAHTHICTD /0 MEHTAJTBHUX HACTAHOB 1HINNX HAIlil Ta
iX KyJBTYPHUX apXETHUIIiB, CYCIiJIbHE CIIPUNHATTS iIHCTUTYTY TTPUBATHOL BJIACHOCTI SK
I[IHHOCTI y BITYU3HSIHIN KYJBTYPi € CYyTTEBUMHU, MAIOTh IJIHOOKE iCTOPIYHE KOPiHHS,
110 TaK YM iHAKIIE BiJOOPaKA€ThCsI 1 Y CydacHiil MpaBoBiil JOKTPUHI YKpaiHu. 3arpo-
MMOHOBaHe PO3YMIHHS JIa€ MOKJIMBICTD Bi/IMEXKYBaTH JIOKTPUHY Biji (hisiocodii mpaBa,
sKa PO3KPUBAE 3arajibHYy 17110 1paBa, — pe3yabratu (inocohCcbKo-TTPaBOBUX TOITYKIB
y BUTJISIZIE BU€HD, (DII0COMCHKO-IIPABOBUX KOHIIENTIB 3/1e01IBIIOT0 € YHIBEPCATbHUMI,
iHBapiaHTHUMM B iCTOPUKO-KYJIBTYPHOMY BiTHOTIIEHHI. 3B’5I30K MTPABOBOI JOKTPUHI
Ta disocodii mpasa moJsirae y Tomy, 1o Oy/b-sKe JOKTPUHAIbHE JOCTIPKEHHSI CITH-
paeThcs Ha yaBJEHHS IIPo npupoy pasa. [lo BiaHOLIEHHIO 10 TPABOBOI TOKTPUHU
(inmocodia mpaBa 3HAXOANTHCS HA METAPiBHI i BU3HAYAE 11 OHTOJIOTIUHI Ta €micTeMO-
JIOTIYHI OCHOBH. Y 3aXi/[HIll HAYKOBIH JIiTEpaTypi MPaBoBa JOKTPUHA BU3HAYAETHCS SIK
repMeHeBTUYHA, aPTYMEHTATUBHA, MOSICHIOBAJIbHA, HOPMATHUBHA IUCIUILIIHA (aHTJI. —
hermeneutic, argumentative, explanatory, normative discipline).

IIpasosa doxmpuna K zepMeHe8MUUHA MA APZYMEHMAMUBHA OUCUUNILIHA.
B okpemi yacu pobusucst cripobu 300pasuTi TPABOBY JOKTPUHY SIK Crielgiuny
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JIACITUTIIIHY (KOMIIJIEKC HAYKOBUX 3HAHb ), TEPMEHEBTUUHUN «BUMIP» SIKOT MiHIMaJTh-
HU 91 TIPUHANMHI He € TOJIOBHUM. AJie HacTIpaB/li JOKTPUHA MA€ TePMEHEBTUYHY
npuponay — ii OyTTsl 1oB’si3aHe 3 iHTEPIPeTAIeEn (OKTPUHATBHUM TJIYMAYEHHSIM )
MTPABOBUX TEKCTIB Ta OCMUCIEHHSAM 3MICTY 3aKPIiTJIEHUX Y HUX MPUTUCIB. 3 MOMEHTY
BUHUKHEHHS Yy TIPABOBOMY JKUTTI CYCIIJIbCTBA MPABOBOI JOKTPUHU il OCHOBHOIO
«poboTOr0> GYJI0 i 3aMUIIaThest (Xo4ua i He 0OOMEKYETHCST HIM ) TJIYMAYeHHsI TPABOBHX
TEKCTIB — 3aKOHOJABUUX aKTiB, MPEIEIEHTHUX CYJOBUX PillleHb, MiKHAPOHO-TIPa-
BOBUX aKTiB TOIIO. X HAsABHICTb € HEOOXIHOIO MEePeyMOBOIO iCHYBAHHSA JOKTPUHU
(HeMae creriayibHUX TTPABOBUX TEKCTIB — HEMAE TIPABOBOI JIOKTPUHN ). SIK 3a3HAYAIOTH
3apyOikHi aBTOPH, (DYHKITST TOKTPUHH, TIPUMIPOM, y (hPaHITy3bKill IPABOBI TpauIlii
(Ta 3araJioM y €BpOTEHCHKill) Tak UM iHAKIIe TOB SI3aHA 3 MAYMAYCHHAM NUCAHOZ0
npasa. Maioun cripaBy 3 Pi3HUMHU HOro JIsKepesiaMU, Y3roJKyIOuM Ta CUCTeMaTU3y-
104N iX, JJOKTPUHA CIIPUJa CTBOPEHHIO KOTEPEHTHOI, JIOTIYHO Y3TO/[?KeHOI HOpMa-
TUBHOI CHUCTEMH i TaKMM YMHOM TOpYyBaJa ILISAX M0 MaiOyTHIX Koaudikamiii |14,
c. 16]. HaBiTh KoM y HAyKOBUX PO3BiJIKaX MPOTIOHYIOTHCS IHHOBAILIHI Ti/IXOAM 10
BPETYJIIOBAHHS CYCIIbHUX BiHOCHH, OOIPYHTOBYETHCSI HEOOXIIHICTD 3aKPiMIeHHSI
HOBUX IOPUIMYHUX HOPM, HEe MOXKYTb 3aJIMIIUTHCS 11032 YBaroio YWHHI HOpMaTHBHI
paBoBi akTu. JTOCTITHIKN He MOKYTh BUOYOBYBATU CBOIO apryMEeHTAalli0, II0CH/Ia-
I0YMCh CYTO Ha eKcTpasierasbHi (1103arpaBoBi) sSIBUIIA 1 Tpotieck (CYCIIbHI TTOTJISIIN,
HACTpO1 ¥ OUiKyBaHHS, MOPaJib, TPAJINIIi], 3MIHU B €KOHOMIIlI TOIM0). YnHHE 1T031-
TUBHE TPABO, OTO OMUC Ta KPUTUYHA OIlIHKA € HEBIZl EMHOIO 1 BAXKJTMBOIO CKJIAZIOBOTO
(hakTHIHO OY/b-SIKUX JOKTPUHAIBHUX MTPABOBUX JIOCTI/[KEHb.

Y 3aKOHO/IABCTBI € «BIIKPUTi» 1 «IIPUXOBaHI» YaCTUHU, TUCbMOBO He 3adikco-
BaHi miaTexcTu. Ax caymuo 3aznadac 1. 1. MannroBa, mpaBOBUM TeKCTaM BJIacTUBA
3MiCTOBA IO/BIHICTB: TIeBHA CHCTeMa 3HAYeHb apTUKYJIbOBaHa y TEKCTaX I1ePBiCHO
11 3 OrJIsAly Ha Tle — OYeBHU/IHA, ajie 32 II€I0 OYEBUHICTIO MTPUXOBYETHCSA BTOPUHHA
cuctema 3uadenb |15, c. 82]. Takuii miaxiz € MIiAHUM i BKpail BasKJIUBHUM, ajKe
3acTepirae MmpoTH MOBEPXOBOTO CIIPUIHATTS TeKCTiB (hopMu, OYKBU 3aKOHY), 0CO-
6JINBO KOJIM Pe3yJibTaTh OGyKBAaJbHOTO TIyMadeHHs TPU3BOJIATDH 10 HEPO3YMHUX
Y[ HECYMICHMX i3 TPUHIIMIIAMHU CIIPABEJINBOCTI, PIBHOCTI, TyMaHi3My Pe3yJbTaTiB.
O. B. Kanuina a1t mo3HaueHHsT TaKOl iHTEJIeKTYaJIbHOI JIisSIBHOCTI MTPABO3HABITIB
IIPOIIOHYE BUKOPUCTOBYBATH CaMe TEPMIiH «iHTepIpeTallis», a He <«TJIyMaueHHs».
OcTaHHE, HA IYMKY aBTOPKHU, PO3KPUBAE MEPBUHHUM 3MICT HIJISIXOM YTOUYHEHHH,
noraubIeHHs, PO3IMUPEHHS] TOTO TIEPBICHO 3aKJIaEHOTO 3aKOHOAABIEM Y HOPMi
npaBa CMUCITY, IKAH 3 Tiei abo 1HIIOT MPUYMHU He BAAETHCS BUSABUTH (OJEpKATH) 32
JIOIIOMOTOIO ITPOCTOTO MPOYUTAHHA TeKeTy. IIpoTe TirymadyenHst He NOBUHHO BUXONUTH
3a MeXKi BKazaHOro cMucJy. [Hreprperaliist 5, 3 04HOro GOKy, — Iie BusiBjieHts (oaep-
JKaHHS) CMUCJy HOPMHU TIPaBa, 3 iHIIOTO — Ile IPUBHECEHHS B TPOTIeC 3'sICyBaHHS
BJIACHOTO OavenHst. [HTeprperarisi He MOKe OOMEKUTHCS TIPOCTUM BUSIBIEHHSIM
CMMUCILY, Y XO/Ii il MOJKYTb PO3KPUBATUCS TIIMOUHHI IIPOGIEMU HOPMH, 1110 BUHUKAIOTH

B oxpewmi mepiofin po3BUTKY IOPUAMYHOI AYMKU TIPABO PO3TJSAATIOCI SIK ITiJI-
KOM 3aBepllieHa, MOBHICTI0O aBTOHOMHA CUCTeMa, Je Oy/b-sKe MpaBOBe MUTAHHS
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MOKHA BUPIITUTH CYTO 32 JOTIOMOTOIO (hOPMaTIbHO-JIOTITHOTO ONPAIIOBAaHHS Pi3HUX
il cKIaoBUX. ABTOPCHKUI TOTJISAN y CyYaCHUX JOKTPUHAIBHUX JOCHIKEHHSIX He
dokycyeTbest cyTo Ha OYKBI 3aKOHY i He 3BOAUTHCS 0 OYKBAJIBHOTO TIyMadeHHSI
MIPABOBUX HOPM, a YaCTO HAIlIEHWN Ha BUCBITJIEHHS Ta BUPINIEHHS aKTyaJbHUX MIPO-
6JieM y TIapuHi paBa 3 ypaxyBaHHIM HENWCAHWX MPUHIIUIIB TIpaBa, MiXKHAPOIHNUX
CTaH/IAPTIB y Tajy3i MpaB JIOJAWHU, ICHYIOUNX COIIOKYJBTYPHUX YMOB (DYHKITIOHY-
BaHHS TIPaBOBOI cucTeMu TOIO. Mapk Ban XyK IMiIKPECJIIOE, IO KOHKPETHUHN 3MiCT
MIPaBOBOi CUCTEMM HE € YMMOCH JIAHUM Pa3 i Ha3aBX/M, a € TAKUM, M0 32 JI0TIOMO-
rofo iHTepIpeTallii mpaBa Cy/[0BOIO MPAKTUKOIO 1 MPABOBOIO JOKTPUHOIO TOCTIITHO
3MIHIOETBCA. 3aBIAKU Tl iHTepIpeTalii HeIOPUANYHI MOTJSAN, IIHHOCTI i HOPMU
HEMUHYYe TPOHUKAIOTh y came mpaBo [17, ¢. 56]. OTke, onucyioun, 31iliCHIOOYN
JIOTTYHUH, eKOHOMIUHUI TOIIO aHaJi3 YUHHOTO MpaBa, BUYEHI BUABJISIOTH IPOTATUHU
1 KOJTi311 y 3aKOHO/IABCTBI, 3aCTapijliicTh HOPMATUBHUX ITPUITKCIB, X HEBIATIOBIIHICTD
IIPUHITUIIAM 1IPaBa, HASIBHUM COIIOKYJIBTYPHUM, eKOHOMIYHUM peaslisiM TOMIO i JI0BO-
JATh HeOOXiHICTh BCTaHOBJIEHHS/3MiHM /CKaCyBaHHs IIPAaBOBUX HOPM, (DOPMYBAHHS
HOBUX Tajly3eil Ta IHCTUTYTIB IIPaBa, IX YOCKOHAJICHHS.

[Tpodecop Xapkisebkoro yuiBepcutery M. A. Ipemeckyn (1865—-1941) cBoro
yacy 3a3Hayas, 110 JIiSUIbHICTD CY/UIIB Ta BYUCHUX-IOPUCTIB Y JIOTIUHIH TIJIOMINHI € 1y:Ke
CXOJKOI0, MT03asTK BOHU BUKOHYIOTHh (JaKTUYHO OHY i Ty 5K pOOOTY CTOCOBHO IPaBa,
110 TIoJIATa€E y oro TaymMadeHHi. SIKI0 y 3aKOHOIaBCTBI 3yCTPivalOThCA MPOTaTUHHU,
HETOYHOCTI, KOJIi3ii, TO BOHM YCyBalOTh iX cBO€i0 TBopuicTio [18, c. 233]. Binmin-
HOCTI y Il JiSIJIBHOCTI MOJIATAI0Th Y TOMY, 1110 BUEHI-IOPUCTHU K TBOPII MTPABOBOI
JOKTPUHHU, IO-TIepIiie, He MOKYTh NpUiMaTi (opMaibHO 0OOB'SIBKOBI /IS IHIIIMX
(cyzaniB, HAYKOBIIIB, 3aKOHO/IABIIS, TIEPECIYHUX TPOMA/ISIH ) PIllIEHHS, Pe3yJIbTaTh Hay-
KOBOT'O TJIyMayeHHs 3aKOHO/IaBYMX IIPUIIMCIB MAIOTh PeKOMeH/IalliitHUIl XapaKTep; a
HO-Z[pyre, MOXKYTh BiJibHO (hopMyJrioBaT BUCHOBKH it mponoswuitii de lege ferenda.
Cynmi &, SIK CBOTO 4acy IiJKOM cipaBe/inBo 3ayBaxkysas O. KoHi, MOXyTb JieTko
il TIPOCTUMO 3aXONMUTHUCS YSIBIEHHSIMU TIPO T€ HOBE, SIKOMY O Majio MOCTYMUTHUCS
icHyioue cTape, — i B paMK1 IiliCHOTO MIParHyTH MOMICTUTH repeabavdyBaHi BeJiHHS
Gaskaroro MailGytHboro. Ileil mpuiiom 3actocyBaHHs 3aKOHY 3 TOuku 30py de lege
ferenda samictp de lege lata, ogHak 3arposkye mpaBocy/ii0 HeHGE3MeKO TPAHUIHOT
HECTIMKOCTI 1 BUMAJKOBOCTI, a/l;Ke KOKEH Cy/Ist Oyjie CXUIbHIIA MIUMOBOJII BHOCUTH
B TJIyMadyeHHsI 3aKOHY CBOI OCOOMCTI CMaKW, CUMIIATIi i aHTUIATIi — i PiIBHOMIPHICTb
3aCTOCYBaHHS 3aKOHY 3aMiHIOBAaTH CBaBI/IISM i HepiBHIicTIO poscyay [19, ¢. 14—-15].
[To-Tpete, BUeHi BiibHI B 0OpaHHI IIpeaMeTa CBOIX AOCHTIIKEHb, TOMI IK CYIIi Y
CBOIW ISIIBHOCTI Tak YW iHaKIIe oOMeKeHi 3'siICyBaHHSAM MUTaHb, 10 CTOCYIOTHCS
KOHKpPeTHOI crpaBu. MeTolo 3/ificHeHHs cyJlaMU TJIyMadyeHHs IIPaBOBUX aKTiB €
BCTAHOBJIEHH iX 3MICTY Ta BTiJIEHHS BUMOT OCTAHHIX y CYCIiJIbHI BiJ[HOCUHU NIJIsI-
XOM 3aCTOCYBaHHS JI0 IIUX BIJTHOCUH Bi/IIIOBIIHUX aKTiB IIPU 3/[iliCHEHH] TIPABOCY /IS,

[loxkTpunanbHe TJyMauyeHHS MPABOBUX TEKCTIB Ta MOTO pPe3yJabTaTu OPraHidyHO
MOB’sI3aHi 3 apTyMEHTATUBHUMHY TPaKTUKaMu. BueHi-topuctu nosunui nasooumu
Odemanviy apeymenmauiio ceoix meepoicenv i GUCHOBKIB, N0 € BaKJINBOIO i BU3Ha-
HOIO BUMOTOIO /IO TTPOBE/IeHHS HAYKOBUX IOCJI/KeHb Ta iX pe3dyJbrariB. CymoBi K
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pillleHHsA He 3aBKIU € TPAHCIIAPEHTHUMHU 3 TOYKU 30Py HaBEJCHHS apryMEHTIB, AKi
(hakTMUYHO BUKOPUCTOBYIOTBCS Cy/IOM ITpu (hOPMYBaHHI ITPABOBOI MO3UIIII Y CITPaBI.
Tak, KoHTUHEHTAJBHUN CyA/s TTPU BUPIIIEHHI CIIPpaB Ta MiJITOTOBIN pillleHb BUKO-
PUCTOBYE He TiJTbKM YWHHI 3aKOHOJABYI aKTH, a TaKOXK JKepesa HayKoBoi iHdOp-
Mallii, BUHeceHi oro KoJieraMy pillleHHd 3 aHAJOTIYHUX CIIPaB, Pe3yJIbTaTU PI3HUX
COIIOJIOTIYHUX JIOCJTI/KEeHb, TIEBHI iICTOPUYHI JOKyMeHTH Tolo. OJ[HaK Ha BiJIMIHY Bij{
CBOIX aMePUKAaHCbKUX KOJIeI KOHTUHEHTAJIbHI CY/I/Ii He TaK 4YacTO BUUEPIIHO HABOJATH
CIIPaBIKHi JiKepesia CBOET paBoBoi 1o3uilii. KoHTHHeHTabHA TpaanIlist He 3000B’s13y€
Cy/IiB 11e pobuTH, Ha 10 caynrHo 3Beprae yBary JI. B. Tomoko. «Ha koHTHHEHTI,
SIK BIJIOMO, CY/UIsI 3B’sI3aHMIT 3aKOHOM, 2 OCHOBHUM CITOCOOOM JIETITUMAIIi1 PillleHb €
MPUHITATI 3aKOHHOCTI, SIKOTO IILJIKOM IOCTaTHBO», — pe3tomye aBTop [20]. Och vomy
apryMeHTalliiiHa TeXHiKa, CTUJIb HAITMCAHHS CY/IOBUX PillleHb y KpaiHaX poMaHO-Tep-
MaHCBHKOTO TIpaBa BUPI3ZHIETHCSA CTUCTICTIO Ta JiakoHi3MOoM. HaTtowmicTh pintenas
aMEepUKAHCHhKUX CY/IiB y IIbOMY ILTaHi, IK TIPABUJIO, € YKe PO3JOTUMU i BKJIIOYAIOTH
JleTaJIbHUI aHaJli3 /I0Ka3iB, YiTKy apryMeHTOBaHY IO3UILI0 CY/IiB 1I0J0 CIipHUX
(hakTiB, MOTUBHU, IKUMU BOHU KepPyBaJWCs MPU BUHECEHHI pillleHHS. YMOTUBOBY-
104U CBOIO MO3UIIi0, CY/i aKTUBHO BUKOPUCTOBYIOTH JIiT€PATyPHO-I1y O IIUCTUYHY,
iCTOPUKO-TIPABOBY, MMOPiBHAJIBHO-TTPABOBY, MiKHAPOIHO-TIPABOBY apryMeHTartiio [21,
c. 110-129; 22, c. 142, 143].

IIpasosa doxmpuna sx onucosa i noscniosaivha oucyuniina. IlouaTkoBUil piBeHb
(akTHUHO OY/b-SIKUX JOKTPUHAIBHIX MTPABOBUX JOCTIIKEHD TIOJISATAE B OTMUCYBaHHI
00’exTa, 10 BUBYAEThCsL. SIK 3a3Havae npodecop lerrcproro yuiBepcurety (Bbesbrist)
Mapk Ban XyK, OIUC TIpaBa, HOTO Tajy3el Ta iIHCTUTYTIB HiKOJU He Oyjie MOBHICTIO
HEeWTpaJIbHUM i 00’'€KTMBHIM. Byjib-sike 3HAHHST ITPO MPABO € iHTEPIIPETOBAHNM 3HAH-
HSM, CTPYKTYPOBAHOIO 1 OTIPAITbOBAHOIO NTEBHUM BUEHUM (1) TEOPI€0 (TEOPETUYHOI
Mojtesutio). Ile 3HaHHST He € aOCOMIOTHUM — HACIPaB/li BOHO (DOPMYETHCS 3 TIlIOTES,
ICTHHHICTD SIKUX He MOKe OyTH joBeneHa eMmipuaanM muisixom'. CyuKeHHs PO
MIO3UTHUBHE IIPABO, SKi Yy CYKYIHOCTI (pOPMYIOTH IIPABOBY JIOKTPUHY, € JIUIIIE TilloTe-
3aMU TIPO ICHYBAHHSL, 10PUOUUHY YUHHIC® ma 3micm npasosux Hopm. Timoresu 1mpo
ICHYBaHHS TTPABOBUX HOPM I'PYHTYIOTbCS Ha TeOpii JKepes mpasa. «AKi iHCTUTYTH
MalOThb BJIQJly CTBOPIOBATH HOPMATUBHI npunucu? Jxkum came 4yuHOM?» — OCb
TOJIOBHI NMUTAHHS 1€l Teopii, Mo 6e3yMOBHO Ma€ MPAKTUYHO 3HAYUMUIT XapakTep.
Mapk Ban Xyk BBa)kKa€ MOMHUJIKOBUM TIPUIMYIIEHHSM, 1110 BJaJHI MOBHOBAXKEHHS
cTBOpIOBaTH 6A30Bi FOPUINYHI MTPaBUJIA TIOBHICTIO BU3HAYAIOTHCSI CAMUM TTO3UTHUB-

! CymKeHHs MO0 YMHHOCTI 3aKOHIB MOYKHA TIEPEBIPUTH «EMITIPIYHO», ajie PaBoBa TOKTPUHA Tiepe-
JTOBCIM Ma€ CIpaBy 3 iX TyMadeHHIM, (DOPMYTIOBAaHHSM BiTIOBITHUX OIIHOYHNX Ta MPECKPUTITUBHUX
TBepKeHb. OCTaHHi € YaCTUHOIO Bi/IMOBI/I HA BOKJIMBE THTAHHS: SIK MOKHa ab0 MOTPIOGHO ycyBaTH
HEYiTKICTh, HEBU3HAYEHICTD, MIPOrajiiHu a0 HEeCIPaBeJIMBICTh Y TO3UTUBHOMY NpaBi? TiymadeHHs
3aBKAN TPYHTYETLCS HA MEBHUX apryMeHTaX, 10 MOKYTh MOCUJIATHCS Ha O0'€KTHUBHY peabHICTDh
(icHyIoui COIiaIbHO-eKOHOMIUHI YMOBH, TPaJMILil, MOPaJIb Ta iH.). Y 1IbOMY CEHCI NPaBUIbHICTD, ab0,
TOYHiIIIe, KOPEKTHICTh apryMeHTIiB MojKke OyTH IepeBipeHa eMiipuuHo. Ajsie GibIICTh 3 HUX HE €
icTmHEMMN 200 XMOHWMM, a/Ke He BiANMOBIZAIOTh BUMOTaM eMIipn4Hoi Bepudikaiii, — Hacmpasi
BOHYM MOYKYTh MaTH Jinlle GiIbII-MeHII TTePeKOHIMBUN XapakTep. SIKIIO B paMKaxX iCHyHO4Oi akaje-
MIYHOT TPazNItii HAYKOBOTO AUCKYPCY MEBHI MOJOKEHH ST, HAYKOBI BUCHOBKH TIOIJISIIOTHCST GLIIBIITICTIO
HOTO aKTOPIB, TO BOHW MOXYTh IIPETEH/IYBATH HA CTATyC iCTUHHMUX.
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HUM paBoM. Tak, MUTaHHS 1OA0 MPUNHATTS KOHCTUTYII He 3aBKAU MOXKe OyTH
BUpIIlleHe CyTO 3a JIOMOMOTOI0 BHYTPIIIHIX PeCypciB MO3UTUBHOTO TipaBa. [loaibHo0
€ CUTYyaIlist, KOJIi Cy/li Ta/ab0 BUEHI-IOPUCTH 3aTIPOBA/KYIOTh HOBI [Kepesia TpaBa
a00 3MIHIOIOTD i€papxiio nux pKepest. [inoTesu Mmoo 3MiCTy TPABOBUX HOPM TPYHTY-
I0ThCs1 Ha Teopii iHTeprperaitii. HailGiibin po3BruHyTa IOPUANYHA METOIOJIOTIST Y BCIX
MPaBOBUX KYJBTYPaX — METOJI0JIoTis iHTeprnpeTallii. OnucyBaHHS MPaBOBUX HOPM
Tak 4¥ iHaKie nepeabadae X iHTEpPIPETaIio — K yCBiIOMJIEHY, TaK i HeyCBiOM-
JieHy, iHTYiTUBHY ab0 MeTOono/IoTiuHy. [HTeprpeTariiss B KOHTEKCTI JOKTPUHATHHIX
MPABOBUX JIOCJI/IPKEHb OKPECJE cMucan npaBoBux tekcriB [17, c. 180-181]. Ha
JIYMKY Bizlomoro (hiHchKoro opucta Aymica AapHio, TpaBoBa JJOKTPUHA € «HAYKOIO
npo cmucans [23, c. 49].

[TpaBoBa OKTpHHA TIEBHUM YMHOM ONUCYE 32 JOMOMOTOIO IECKPUTITUBHUX TBEP-
JUKEeHb HOPMHU, Tajysi, IHCTUTYTHU TpaBa i n0sSCHIOE, YOMY BOHM iCHYIOTH Y CYCIIiJib-
cTBi, a60, TOUHIIIIE KaKydn, YOMY MEBHI TpaBuUJIa € BalilHUIMU TPABOBUMU HOPMaMu
y manomy coriiymi. Ile mosicuensst: 1) Moxke 6yTu ictopudHe, COIiOIOTIUHE, EKOHO-
MiyHe Ta iH. (HOpMa iCHY€, TOMY 1110 BiJIIOBIZIA€ TPAJUILISIM, COIIaTbHO-eKOHOMIYHUM
peastisiM, MOpaJIbHIM 3acajiaM CyCITJIbCTBA Ta iH.); 2) ab0 CIMpaTHCs: Ha BHYTPIIIIHIO
JIOTiKy Gy/IOBU CHCTEMU TMpaBa. Y TEpIIOMY BUIA/KY TTi/l 4ac TPOBEIEHHS JOKTPH-
HAJbHUX MPABOBUX JIOCTI/IPKEHD 3a7yYAETHCS MAaCUB 3HAHD, IO HAJIEXATh 70 chepr
IHIIMX HayK, HacamIepe]| CyCIiJIbHO-TyMaHITapHUX. Y JAPYroMy YMHHICTb IIPABOBOL
HOPMU TTOSICHIOETHCST ICHYBAHHSIM 1HIIOTO IOPUIUYHOTO TpaBuiIa abo MPaBOBOTO
IPUHIIUITLY, 3 SKUX BOHA BUBOAUTHCA. Ha «IoscHioBasbHUIT» acleKT JOKTPUHU
seprae yBary A. ITedenuk. Ha itoro xymKy, paBoBa JOKTPUHA SIBJISIE COOOIO TIEBHUIA
BUJI IOPUIUYHOIO JOCJIKEHHS Ta oro pesy/brariB (00’€KTMBOBaHUX Yy MOHOIpa-
(igx, migpyuynnkax, KOMEHTapsIX 3aKOHIB), KOTPUU TIOJATAE B CUCMEMAMUUHOMY,
AHANTMUKO-OUTHOUHOMY NOSCHeHHI ICTOTHOTO 3MICTy TIpaBa: MPUBATHOTO, MyOJid-
HOTO, KpUMiHAJIbHOTO Ta iH. Takuii BU IOCIPKeHHs, SKUH 1HO/[I BU3HAYAETHCS SIK
JMOKTpUHAIbHE a00 aHATITUYHE BUBYEHHS MPABa, 3BOAUTHCS TOJOBHUM YUHOM [0
iHTepIipeTallii i cucreMarusarii Jil0Y0ro 1MpaBa, Xo4a Moke MicTUTH (hinocodcehki,
iCTOpUYHI, COIIOJIOTIUHI TTOCUJIAHHA. AKIIO TOUHIIIe, TO BiH TOJATAE Y BU3HAYEHHI
OGYKBaJIbHOTO 3HAYEHHSI MTOJIOKEHb 3aKOHIB, CY/IOBUX TIPEIE/IEHTIB, TIOEAHAHOTO 3 11EB-
HUMU MOpaJbHUMU, (hitocopcbkuMM Ta IHIIUMU MipKyBaHHAMU |24, c. 2].

[TpaBoBYy MOKTPUHY MOXKHA BU3HAYUTH SIK HOPMAMUBHY OUCUUNIIHY, STKA HE
TiJIBKM OIKCYE, a TaKoK (GOPMY€E TEeBHI HOPMATUBHI 103uIlii, Hece B cobi sIK (ak-
TUYHUN (OHTOJIOTIYHUI), Tak 1 KOHTpPaKTUUHUI 3MicT. OnuCyBaHH, TTOSCHEHHS
Ta OIiHKa IIpaBa TiCHO IOB’sg3aHi MixK co6o010. Sk 3ayBaxkye A. [leueHuk, BYeHi 1po-
BOJISITH OIUC Ta OIIHKY; BOHU TOBOPSITH TIEPEBAYKHO TIPO OTTMC HOPM TIpaBa i Malixke
VHHUKAOTh POOUTH iX OIiHKY. Be3yMOBHO, IOPUCTH PO3PI3HSIOTH KOTHITUBHI JOCIi-
JUKEHHST TIpaBa, IKUM BOHO € (de lege lata) i oOrpyHTYBaHHS PeKOMEH/Ialliil cyh’eKTam
npaBoTBOpuOCTi (de lege ferenda). Ane BomHOYAC KOKHWIT BYEHWI 3HAE, MO PI3HUILS
Mik de lege lata i de lege ferenda we € 4itkoro i oueBuaHOI0O. Ha mymMKy aBTOpa, CJIOBO
<TIOSICHEHHST» B KOHTEKCTI XapaKTePUCTUKN (DYHKITIOHATbHUX MOKJIUBOCTEH TIPABOBOI
JOKTPUHU TPUXOBYE HOPMATUBHUI acleKT I[bOTO TIPABOBOTO aBuIa [24, c. 4]. Ileit
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acIeKT JOKTPUHU, SK 1 HaJeKHe, 1110 BOHA BUPAXKAE, € Pe3yJabTaTOM OIIHKU [II0Y0TO
npaBa. 3B’SI30K HOPMATHUBHOI CKJIQJIOBOI MPAaBOBOi JIOKTPUHU Ta chepu HATEKHOTO
MpoJIITAaE HacaMIiepes yepe3 IMiHHOCTI, JI0 SKUX aresioi0Th HAyKOBIl, (hOPMYJTIOI0YN
CBOI OIiHOYHI (HOPMaTHBHI) cy/KeHHs. [IpaBoBa JOKTpUHA POOUTH apryMeHTOBAHMIA
BuOip! Mix IiHHOCTSIMU ab0 BHU3HA4Ya€ po3yMHuil Gasanc Mixk Humu. Ileit Bubip €,
pakTUIHO, HEMUHYYMM, KOJIU, HATIPUKJIAJ, ICHYIOTh aJbTePHATUBHI iHTepIpeTarii
HOPMM, KOKHA 3 SIKMX HaJa€ IepeBary pisHUM KOHKYPYIOUMM I[IHHOCTSM abo iHTep-
ecam. Jlesiki aBTOpM Ha3WBAIOTD 1110 POGOTY JOKTPUHU MONIYKOM <«KPaIoro» MpaBa
[25, c. 141]. Takuit HopmaTuBHUil (y 3HAUYEHHI BU3HAYEHHsI HAJIEKHOTO B IMPaBi)
MiAXi MiCTUTDh pU3HK HebakaHOTO CyO €KTHBI3MY, KO BYEHI MPE3EHTYIOTh CBOI
0COOUCTI TOTJISAIN, OIIHKU, BUCHOBKH SIK «Kpalile» mpaBo. Sk 3a3nauae Mapk BaH
XyK, OCTaHHI MOXYTb IPETEH/yBaTH Ha CTATYC JOKTPUHAIBHUX, SIKIIO TPYHTYIOTbCS
Ha NOWYKY inmepcyd ekmuenozo xorcencycy mix opuctamu [26, c. 10]. Takum urHOM,
TJIyMayeHHs, sIKe BUCTYIIA€ CIIOYATKY SK 1HAMBilyaJbHe YSIBJIEHHS, MOXKE B IIPOIECi
MOCTYTMATBHOTO Ti3HAHHS W MOHATIHHO-TEPMiHOJIOTTYHOTO MOBHOTO O(OPMIIEHHS
CTaTH 3araJibHONONIMPEHO HOpMOIo [16, c. 9], meBHUM B3ipIieM, CTaHAAPTOM PO3Y-
MiHHS IOpUAWYHUX TpunuciB. BukopucroBytoun tepminosioriio JI. Jlon Dysrepa
[27, c. 54], npaBOBY IOKTPUHY MOKHA BU3HAYUTH K 3PA30K MOBUA3HO20 npasa. Sk
BiJIOMO, KOXKHUI 3aK0H (ycmarnosiiene npaso) 3arpoBaJIKYEThCS KOHKPETHUM PillleH-
HSIM 3aKOHOJIaBIlsl, SIKWMiT BU3HAYA€ MeJKi HOTO /il y 4Yaci, pocTopi, 3a KoJoM ocib.
[IpaBoBa JOKTpUHA HE TPOTOJIONIYETHCS 1 HE 3AITPOBA/IKYETHCS, a MOMUPIOETHCS 1
PO3BUBAETLCS 3 IVIMHOM Yacy. Ha BiMiHy BiJl 3aKOHY, BU3HAUUTH MOMEHT, KOJIH TIpa-
BOBa JIOKTPUHA HAOYBa€ «IMHHOCTI», MOKHA, SIK TIPABUJIO, JIUIIE [y/Ke TPUOTH3HO.

Y pesyabrati onucy, mosiCHeHHs, OI[iIHKK TIpaBa (DOPMYJIIOIOTHCSA Pi3HI BUIU
TBep/iKeHb (ITOJI0KEHD), 10 YTBOPIOIOTH <«TiJIo» IIPABOBOI JOKTPUHH, ii 3MICTOBUN
Kapkac. Ix MoxkHa KaacudikyBaTy 3a Pi3HEMU KPUTEPisMIL 32 aBTOPCHKOIO HAJexK-
HicTIO — TIepconidikoBani (Hampukiaa, popmysra Pagbpyxa, MeTOIMKa BUSHAYEHHST
PO3MIPY BIZIIKOAYBAHHS MOpaJibHOI 1KoAu TIpod. EpneneBchbKoro) i KOJIEKTUBHI,
110 SIBJISIIOTH cO00I0 communis opinio doctorum; 3a IOMMPEHHIM Y Pi3HUX TIPABOIIO-
psi/Ikax — BU3HAHI Ha PiBHI OKPEMUX MPABOBUX CHCTEM abo MPaBOBUX ciMeil; 3a oi-
LIHUM BU3HAHHAM — CaHKLIOHOBAHI I1y0/IYHOIO BIAJ0IO 1 BTiJEH] Y HO3UTUBHOMY
mpaBi Ta oQIMiiHO HEBU3HAHI; 3a MPEIMETHOIO0 HAJEXKHICTIO — 3araJbHOIPABOBI,
MIKTaJTy3€eBi, Taly3eBi, a TaKOK MaTepiaJibHO-TIPABOBI 1 mporecyanbHi. [lomoxenHs
IPaBOBOI JOKTPUHU TaKOK MOKHA TOALIUTH Ha: 1) YMOBHO OpuTiHaJIbHI, KOTPi Oe3-
ocepe/IHbO He BUBOJIATHCS 13 JIIIOUNX TTPABOBUX HOPM; 2) MOXIi/IHI, IO YTOUHIOIOTh
IOPU/IMYHI TIPUITACH, € PE3YJILTATOM 1X HAYKOBOI'O TJIYMaueHHSI.

Y 3axigHill OpUANYHINA JiTepaTypi BOHW BU3HAUYAIOTHCS SIK HOPMU-OIIHKH,
HOPMU-peKOMeH/Iallii, Hopmu-onucu [28, c. 184—188; 29, c. 51-53]. Cxemaruuno
iX MOKHA 300pa3nUTH TAKUM YHHOM: HOPMA-0nuc: X € BaJiTHIM HOPMATUBHUM TIPH-
IIICOM YKPaiHChKOro mpaBa, 3microM X € Y; nopma-ouyinka: me pobpe (abo morato),
1m0 X € HOPMOIO YKPaiHChKOro TipaBa, Oysio 6 Kpaiie, sk6u 3mictom X 6ysio Z; nop-

1 Cuaix yTo4HUTH, 110 Takuii BUGIp poOUTh, BIacHe, He NIPaBOBa IOKTPHUHA, KOTPA € JIOTIYHO Y3roJKe-
HOTO CYKYITHICTIO TIeBHUM YMHOM (hOPMasi30BaHUX ifieil i MOTJISAIIB Ha MPaBo, a iX aBTOPH.
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Mma-pexomenoayis: X1 Mae ctatu YMHHUM TIPUTTHCOM YKPAiHCHKOTO TIPaBa, Z TIOBHHHO
craty 3mictoM X. OcTanHili pisHOBUJT HOPM (TBEP/IJKEHb) aJ[PeCOBAHUI HacaMmIIepe/
cy0’eKTaM HOPMOTBOPYOCTI [IJIsT 3MiHU TIpaBa, TOOTO 3MiHM YUHHOCTI abo 3MicTy
npaBoBux HOpM. Hinepaanaceka pocniaamnig Exa-Pyr Makop Bkasye, 110 cripaBkHi
HOPMU-OIIHKN OI[IHIOIOTH ITPABOBY CHUCTEMY 3a JOIIOMOTO0I0 eKCTpa-JieraJbHuX
(MOpasIbHUX, TIOJITUYHNX, PETIHHNX, eKoHOMIuYHNX) KpuTepiiB [30, c. 24]. Cuin
MaTU Ha yBa3i, 110 3alpoTIOHOBaHa BUI0BA KJjacudikailis € 10BoJii yMoBHOIO. Taxk,
MOKTpUHAIBHI HOpME-onucH (norm-descriptions) Takok mependadaroTh OIiHIOBAHHS
JI0YMX HOPM TipaBa. AJie Ha BiZIMIHY BiJ CIpaBKHIX HOPM-OIiHOK (aHTi. — truly
evaluative type of norm-contentions) Taxi oIfiHIOBaHHS: a) 3/IIHCHIOIOTHCS HA OCHOBI
iHTpOJIeTaIbHUX KPUTEPIiB; 6) He MICTSITh TBEPAKEHD 1010 HeOOXiAHOCTI 3MIHN Y1
CKacyBaHHS MPABOBUX HOPM Ta He OMUCYIOTh CUCTEMY TIpaBa y 11 B3aEMO/Iil 3 IHIITUMU
COIIATbHUMU cucTeMaMu (eJeMEHTH MTO3UTUBHOTO IpaBa OIIHIOITHCA SK BaJifHi;
pe3yabTaT /il HOpM Ta iHCTUTYTIB TpaBa, COIialbHI KpUTepii iX eeKTUBHOCTI
CBIIOMO 3aJIMIIAIOTHCS 11032 YBAroi0); B) Y CYKYITHOCTI YTBOPIOIOTH OiJTbII-MEHIIT
KOTEPEHTHE IIiJjie, i TAKUM YMHOM MOKYTh OyTH chOpMyIbOBaHi y BUTJISIL MIJICHUX
y4eHb — OCHOBMU MOJAJIBIIIOI PAIliOHATBHOT PEKOHCTPYKII JiI0Y0TO MPABOMOPAIKY.
Xoua 1 JOKTPUHAJIBHI HOPMU-OTIUCH (TBEP/PKEHHS) YMOBHO MOKHA Ha3BaTH OIli-
HOYHUMM, ajie BOHU CYTTEBO Bi/IPI3HSIOTHCS BiJl €KCTPA JIETAJIBLHOIO TUITY OI[iHOK.
Ha nymky Enu-Pyt Makop, BoHU 6iibIll X031 Ha MaTeMaTw4Hi abo JIoTiuHi TBep-
JUKEHHS, dKi € BHYTPIIIHbOTEOPETUUYHUMHU, 1HOJII HEOUIKyBaHUMU, pe3yJabTaTaMu
omnpaifoBatHts (6e3 BiAMOBIIHOrO eMIiPUYHOTO MiATBEP/KEHHS) TEBHOI HAYKOBOI
KoHIlenii, Teopetrunoi mozeni [30, c. 25]. Kosu BYeHi meBHUM YUHOM iHTepIipe-
TYIOTh 3aKOHOAABYMII IIPUIINC, BUSABJSETHCS, 1[0 caMe 1 iHTepIpeTallis HaitOiibi
V3TO/IKYETHCST 3 THIIMMU eJIeMeHTaM1 1IPaBOBOI CUCTEMHU 1, SIK HACJiIOK, OTPUMYE
BU3HAHHS 1 MAITPUMKY IOPUCTIB.

Or:xe, mpaBoBa JAOKTpHUHA He € «(poTorpadiuanm 300pakeHHsIM» IiI0U0ro IIpaBa,
aJike BKJIIOYAE TOJIOKEHHS de lege lata i de lege ferenda, micTuThb eneMeHT SIK HaJesK-
HOTO, TaK i Cymoro. Y 3B8’s3Ky 3 I[UM JIII0 OAHOOIYHIMMU BUIAETHCS 3aIIPOIIOHOBAHE
J1. 1O. JTiobuTeHKo BUSHAYEHHST, 1110 BiI0OPaKa€ CyTO MPECKPUIITUBHUIA aCIIEKT IbOTO
MPaBOBOTO ABUMIA: «/[OKTpUHA — T1e cucTeMa aBTOPUTETHUX YSIBJIEHD PO HAJIEKHWII
06pa3 1mpaBa, siKi BioOpakaioTh iCHYIOUi y COIiyMi KyJIBTYPHI, i HacaMIiepei HayKOBi
HOTJISAIM Ha HeoOXiTHWIT XapakTep mpaBoBoro perysoBanus» [31, c¢. 140]. C. I. Maxk-
CUMOB CITPaBe/JINBO 3ayBa)KYyE, 10 IIPABOBA JIOKTPUHA € TAKOI0 YACTUHOIO I0PUINYHOL
HayKH, dKa 3 TTeBHOI MTPECKPUTITUBHOI MO3UITi1 CUCTEMATU3Y€E 1 «OMUCY€E» TTO3UTUBHE
IIpaBo, 1O 3aCTOCOBYETHCS y MEBHOMY CYCHIIbCTBI B TieBHUU vac. [Ipuyomy BoHa
ONIUCYE HE CTLIBKM Te, SIK MOKHA TJIyMadyuTu (iHTEpPHpeTyBaTH) MPaBO, CKIJTbKHU SIK
BOHO TIOBUHHO TiyMauuTucst. [Ipasosa dokmpuna sodnouac € i onucosor, i Hopma-
muenoto (a He TUM YU TUM OKPeMO), TOOTO BOHA Ma€ Ii3HABAJbHI Ta HOPMATHBHI
(yHKIIi1, AKITO i/l HOPMATUBHICTIO PO3YMITH CTBOPEHHS 1/I€AIbHUX MOJIeJIeN JIJIs
niticaocti Ta ii 3minu [32, ¢. 39]. OcTanHi 31aTHI CyTTEBO BIJIMBATH HA PO3BUTOK
1paBa, 3a MIeBHUX YMOB BU3HAUATHU 3MICT Ta iJICiiHY CIIPSIMOBAHICTb BCTAHOBJIEHOTO
(mo3uTUBHOTO) TipaBa. Tak, BIPOBA/KEHH B YKpPAiHi IHCTUTYTY KOHCTHUTYIIHHOI
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CKapru CTaJ0 MOXKJIWBUM 3aBISKU HOTO HAJEKHOMY KOHIENTYyaJbHOMY aHATi3y
Ta OOIPYHTYBAHHIO Ha PiBHI KOHCTHTYIIHHO-TIPABOBOI AOKTpUHK. TOX He MOXKHA
3BOJINTH JIOKTPUHY /IO 3aKOHO3HABCTBA Ta PO3IJISAAATH ii SIK CyTO KOMEHTATOPCHKY
quciuiiiny. OTOTOXHEHHS TIPABOBOI JIOKTPUHN BUKJIIOYHO 13 HAYKOBO-TTPAKTUYHUMUI
KOMEHTapsIMU ITPaBOBUX aKTiB BUKJMKAE CePO3HI KPUTUYHI 3ayBasKeHHS, 1103asK
TaKMI MiXiZ PO3KPUBAE JIMIIE OJHY i3 CTOPIH LBOTO CKJIAIHOIO GaraTorpaHHOrO
IOPUIMYHOTO SBUIIIA.

Y ckuiamHOMY Mpolieci TpaBOTBOPEHHS 1TPAaBOBa JJOKTPUHA BUKOHYE POJIb Baro-
MOTO NPABOmMEipHoz0 uunHUKa, i0etinozo dxcepena npasa. Haykosi mopobku, chop-
MYJIbOBaHI IOPUCTAMM KOHIENTYaJIbHI TOJOKEHHS € BIJINBOBUMHU He TiJIbKU Ha
crajii nmpaBo3akpinseHHs. [IpaBoBa JOKTpUHA MOXKe 1TO3HAYATHUCS HA PO3BUTKY
CaMMX BiJIHOCHH, COIiaJIbHO-TIPABOBOTO JKUTTS CYCHiJbCTBA. B 0CHOBI HOpMaTUBHUX
YCTAHOBOK, SIKi CKJIa/Ial0ThCs BHACJI/IOK CXBaJEHHS CYCIJIbCTBOM TTOBTOPIOBAHUX
BiTHOCHH, JIeXKaTh TIeBHI i1el, i/1easn, mpaBoBi IMIHHOCTI, O CTAIOTh MTPEIMETOM Hay-
KOBOI pediekcii i OTPUMYIOTh HaJle)KHE TeOPEeTHYHe OCMUCJIEHH. Y paMKax paitio-
HaJIBHOTO, apPTyMEHTATUBHOTO JIMCKYPCY Ha PiBHI TPABOBOI IOKTPUHU 1X PO3YMIiHHS,
3MICTOBHA XapaKTePUCTUKA MOXKYTb 3MiHIOBATUCH. 3arajibHe BU3HAHHS 1 CXBaJICHHS
pe3yabTaTiB HAYKOBUX JUCKYCI MOXe CIPUSATH 3MiHAM y CUCTEMi CYCHIJIbHUX ITiH-
HOCTEH, TTOSIBI HOBUX MPOTONPAaBOBUX HOPM. OcTaHHi, yTOUHEHI 1f KOHKPEeTHU30BaHi 3a
JIOTIOMOTOTO TOKTPUHAJIBHUX TIOHSTD i TEPMiHIB, Ha eTarli opuan3arii (hopmasrizartii)
OTPUMYIOTH 3aKOHO/IaBYe 0(hOpMIIEHHST 200 3aKPiTJIeHHsT B iHINX (DOPMaTbHUX JIKe-
penax nipaBa. Tak, mporpecusHi syt HoBoro yacy iziel BUjlaTHUX mpe/icTaBHUKIB KPH-
MiHabHO-TIpaBoBoi okTpuHN Y. Bekkapia ta A. Deiiepbaxa, OTPUMABIIHU CYCIILIbHE
BU3HAHHS Ta MIATPUMKY 3 OOKY J€PsKaBHOI BJIAJIM, CTAIH iIeHO-TEOPETUYHOIO Ha3010
JibepaabHUX pedopM MPaBOCYAIS i KPUMIHATBHOTO TpaBa y Gararbox €BPONEHChKUX
KpaiHax.

Bucnosexu. OTxe, IpaBoBa JOKTPHUHA BUCTYIIAE€ BAKJINBOIO CIIOJYYHOIO JIAHKOIO
MiK IOpUIMYHUMHM HOPMaMM Ta IOpUCTaMU-TIpakTuKamu. Pe3ysbrati HOpMOTBOP-
4Ol JiAJIbHOCTI OXOJATDh /10 OCTaHHIX Yepe3 «CUTO» IHTepIpeTaliiiHol AigabHOCTI
HAyKOBIIiB, SIKi He TiJTbKM MOBOIO JIOCTYITHUX 1 3PO3YMIJINX TEPMiHiB 3’ICOBYIOTH
i TOBOAATH [0 YMTada 3MICT IOPUAUYHUX HMPUNKCIB. Y pasi HeoOXigHOCTI BOHM
JIOTIOBHIOIOTD, YIOCKOHAJIOIOTD, <«OYHUIIYIOTh» iX Bijl PI3HOMaHITHUX /eheKTiB — cyTie-
peyHoCTel, IBO3HAYHOCTI UM PO3IIMBYATOCTI (POPMYJIIOBAHb Y IOPUINYHUX aKTax
tomo. Y. Bapra ciymHo 3azHavae: «YCBIJOMIIIOIOUN TOMUJIKOBHI XapakTep Oy/ib-
K01 TeKCTOBOI (hOPMHU, NIPABO3HABI HAMAraloThCsl POOUTH MOBHO-JIOTIYHI TPOEKIiT
(pa3om i3 cUCTEMHOIO THTEPIIPETAIlIEI0) HAa 3aKOHO/[aBUi TEKCTH, i THM CaMUM BOHU
HEMUHYYE€ TAKOXK MPOBOISATD iX KPUTUYHUHN aHAI3, IIBUIILYIOTh YiTKICTh BHYTPIIIHIX
repelyMOB, BUPIIIYIOTh TPUXOBAHI CyIIePEuHOCTI, 3alIOBHIOIOTH OYEBU/IHI TTPOTATUHA
i posudpoBy0Th 3HaUYeHHST (a00 Y BY3bKOMY CEHCI JIaloTh TIpodeciiiHe TIyMadeHHsT)
IXHIX TEPMiHIB i TOHATH Pa30M 3 €UHOIO JIOTIKOIO, & TIOTIM CTBOPIOIOTh KOTEPEHTHY
JIOTIUHY CUCTEeMY Ha OCHOBI, 1 K KiHIIeBUH pe3yJibTaT yCiX 3a3HAYCHUX BUIIE TIPOIIEe-
CiB, BOHU BiZlirpaioOTh POJIb Y PO3BUTKY TIPaBa, Y MOTO CBOEYACHOMY 3aBepIieHHi» |33,
c. 100]. Tox TBOPII MPaBOBOI OKTPUHU € HE MPOCTO «TIEPENOBiladaMu» MPaBOBUX
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TEKCTIB, BOHU POOJIATh 3HAYHMIA 1 BaXK/IMBUI BHECOK Y PO3BUTOK IIPaBa, a caMa JIOK-
TpuHa Oysia W 3a/UIMIAETHCS OJHUM 3 HAWBILIMBOBINIMX [KEPEN MpaBa y GaraTbox
IIPABOBUX CHUCTEMAX CY4acHOCTI.
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Theoretical aspects of understanding of legal doctrine

The conception of a <legal doctrines is commonly used in Ukrainian jurisprudence. At the same
time, in legal science there are significant differences on awareness of the legal nature of a legal
doctrine, determination of its concept and characteristics, the disclosure of its relationship and interaction
with legal science, which predetermines the importance and timeliness of this research. Actuality of the
working out of the legal doctrine is closely connected with the problem of determination of its place and
role in the development of domestic law, legal institutions.

So, the objectives of the study are to determine the role and significance of legal doctrine in the
development of law. The article reveals the close links of legal doctrine with legal science, legal traditions
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and values. Separately, the classification of legal doctrines is developed and suggested in the paper. It is
grounded, that legal doctrine is created, reproduced and developed primarily thanks to the intellectual and
creative efforts of legal scholars, who focus on the study of law on the basis of formal dogmatic, historical
and other methods, the development of techniques and methods for its interpretation and systematization,
understanding of the accumulated legal experience and creation of <scientific pictures of the legal world
on these grounds. This refers to legal knowledge represented in the generalized form: legal constructions,
notions and categories, principles, legal ideas, concepts, etc. that shape the base of the legal doctrine,
which in its turn has an objective form in terms of scientific works — monographs, scientific articles,
reports, commentaries on legislation, etc. The provisions of the legal doctrine can be classified according to
different criteria: by the source of its origin — personified (such as the «Radbruch Formula») and collective,
which is communis opinio doctorum; according to the distribution in different legal order — recognized at
the level of the national / supranational legal systems, legal families; by official recognition — sanctioned
by public authorities and embodied in positive law and officially unrecognized. The legal doctrine in some
way describes legal concepts, rules, principles and explains why they exist in society. This explanation can
be historical, sociological, psychological, economic, etc. [the rule exists because it complies with traditions,
social economic realities, moral principles of society ] or it can rely on the internal logic of the law system
structure. In the latter case, the validity of the legal norm is explained by the existence of another legal
rule or legal principle, which brought it forth. At the same time, the legal doctrine is not a <photographic
representation» of the current law. Describing law, carrying out its logical or economic analysis, lawyers
[ind gaps in legislation, desuetude of the legal norms, their non-compliance with the principles of law, etc.,
and prove the need to establish / change / abolish legal rules.
Keywords: legal doctrine; legal science; source of law; legal system; interpretation of the law.
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CrNPOLUEHE MO3OBHE NMPOBAAXEHHA LUIMBIABHOTO
CYAOYUNHCTBA YKPAIHN: BUKAUKMU TTEPLLIOTO POKY
3ACTOCYBAHHA B CYAOBIU MNMPAKTHLII

Yuacnioox pegopmu yxpaincokozo yusiiviozo npoyecyanviozo 3axonodascmea 2017 p. wusinvhe
CYOOUUHCTNBO 3A3HATO 3HAUHUX 3MIH — CYOU NePuioi THCMAHYIT MOXCYMb PO32AI0amU YUBIIbHI Cnpasu 8
3a2aNbHOMY NO306HOMY NOPAOKY abo 6 cnpouenomy nopaoky. lpu yvomy cnpowenuti nopsdox nepeo-
bauae dea sapianmu: 36unaiine NPOBAONCENHS i3 CYOOBUM 3ACIOAHHAM 3 PO32ISL0Y CNPABU ad0 NUCLMOGE
nPoBaAdNCenHs, 8 AKOMY P30 cnpasu 6i00yeacmvcs 6e3 6UKIUKY CMopin i 6e3 nposedenis cydosozo
3acidanms. Yzazanvrnenns cyoosoi npaxmuku cyois nepwoi iHcmanyii na nidcmasi ananizy 258 cyodosux
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piweny cydie nepwoi incmanyii, yxearenux ynpooosyc 2018 p. i docmynnux 0as docuiorcenns na caimi
€0urozo depacasnozo peccmpy cyoosUX piulernb, 0AE MONCAUCICID GUOIUMU HAUOLILU AKMYALbHI NPO-
baemMu, Wo SUHUKAIOMDb Y CYOO0BIL NPAKMUYT, MA 3anponoHyeamu wisxu ix eupiwenns. Omice, 00’ ekmom
yeazu agmopie cmammi € npooaemu ougepenyiayii i eusnavenis cyoamu niocmas ons po3zisidy yusiiv-
HUX CNPas y nopsioky cnpoujeHozo 1no308H0Z0 NPOBAOHCEHHSL.

KirouoBi ciioBa: 11BiibHE CYJOYMHCTBO; CIIPOIIEHE TPOBA/KEHHS; MATO3HAYHI CIIPABH; CIIPABU
HE3HAYHOI CKJIAJHOCTI; AuepeHIrialis NUBiIHHOrO Cy/JOYNHCTBA; TTMCHhMOBE MTPOBAKEHHS.

H3zaposa H. A., 1oxTOp 0OPUIMUECKUX HAyK, J01eHT, KueBCcKuil HaIlMOHAILHBIN YHUBEPCUTET
umenu Tapaca IlleBuenko, Ykpauna, 1. Kues.
e-mail : irina.izarova@gmail.com ; ORCID 0000-0002-1909-7020

Ipumwka FO. /1., 10KTOP 10OPUAMYECKUX HAYK, podeccop, KueBckuii HallMOHAIbHBIN YHUBEPCH-
teT mmeHU Tapaca IlleBuenko, Ykpanna, r. Kues.
e-mail : prytykau@gmail.com ; ORCID 0000-0001-5992-1144

VipoueHHoe HCKOBOE IMPOU3BOACTBO IPAsKAAHCKOTO CyIONPOU3BOICTBA YKPAUHbI: BbI3OBBI
NEePBOro roja NPUMEHeHHs B Cy1e0HOll npaKkTuKe

Bceaedemeue peopmvl ykpauncrozo zpajicoanckozo npoueccyaiviozo saxonodameavcmea 2017 e.
epancoanckoe cyoonpousso0cmeo NPemepneso HAUUMENbHbLe USMEeHeHUs. — CYObL NePEOLL UHCAHIUUU
MOZYM PACCMAMPUBAMD 2paACOancKue oeia 6 oouwem nopsoke ui 6 ynpouennom nopsoxke. Ilpu smom
ynpowennvlii nopsaoox npedycmampusaem 06a sapuanma: o0viuHoe nPoUsso0cmso ¢ cyoednvim 3aceda-
HUEM N0 PACCMOMPeNUIo 0ela Uil NUCLMEHHOE NPOU3GOOCME0, 8 KOMOPOM PACCMOMpPenye 0eld npoucxo-
dum 6e3 eviz06a cmopon u 6e3 cyoebnozo 3acedanus. O606weHue cyoebnoll npaxmuxu cyoog nepeotl
uncmanyuu no peyavmamam anaruza 258 cydebuvix pewenuil cyoos nepeotl UHCIMAHUUL, NPUHIINDIX
6 meuenue 2018 2. u docmynuvix Ons ucciedosanus na caume Edunozo zocyoapcmeennozo peecmpa
cydebnvlx pewenuil, no360asem eul0eiumsy Hauboiee aKkmyaivivle npodiemvl, BO3HUKAIOWUE 8 CYOeOHOU
npaxmuxe, u nPedOANCUMy nymu ux pewenus. Taxum o6pazom, 066eKmom HaAULE20 BHUMANHUS AGAIOMCSL
npobaemvl Judgepenuanuu u onpedenenus cyoamu 0CHOBANUL OIS PACCMOMPEHUS. ZPANCOANCKUX OelL.

KioueBbie ciioBa: rpak/IaHCKOE CYA0MPOU3BOJICTBO; YIPOIIEHHOE TIPOU3BOACTBO; HE3HAYUTEIb-
HbIE JIefa; Jiefla He3HAUMTEAbHOM CI0KHOCTH; AudbepeHiralus rpakaaHCKoro Cy0IPOU3BOJICTRA;
[ICHMEHHOE TIPOU3BOJICTBO.

Bcmyn. Tpanmiosna pedopma cucreMu MpaBOCYIs YKpaiHu Oysia MOKJIMKaHA
3abe3mneunTy e(heKTUBHY peastizalliio mpaBa ocib Ha CIIpaBeJINBUN CYII i TTOBEPHYTH
JIOBIPY CYCITIJIBCTBA /IO CY/IOBUX OPTaHiB. 3MiHa MPOIECYaTbHOTO TIOPSAKY PO3TIISAIY
CTIpaB CyZlaM¥ € HeBil'€éMHOIO CKJIazioBoo pedopmu. Y tpyaui 2018 p. munHyB mep-
muii pik poboru HoBoro Bepxosruoro Cyy, a TakoXK 3aCTOCYBAHHSI TIPOIECYATbHUX
KOJIeKCiB y HOBi pesakitii Bij 3 skoBtHS 2017 p.

3aKOHOIIPOEKT IIPO BHECEHH 3MiH /10 10cnojapCchbKOro mpoiecyaabHOro KOJAEeKCy
Ykpainu, [lusiapHOTO MpoItecyaibHOroO Kojlekey Yipainn, Kojekcy aaminicTpaTiBHOTO
CY/IOUMHCTBA YKpaiHW Ta iHIMX 3akoHOMaBunX akTiB Ne 6232 Bix 23 6epesnst 2017 p.
(mami — IITTK 2017) [1] 6yB yxBasnenuii 3 sxkoBTHs 2017 p. B ApyroMy YMTaHHi, I/ Yac
SIKOTO OYJI0 OTIpaIrboBaHO OijIbIle YOTMPHOX THCSY MOMPABOK. BiH HabpaB 4MHHOCTI
15 rpyans 2017 p., i 3 1bOro MOMEHTY B YKpaiHi PO3MOYAB [isITH OHOBJICHUIA 1IUBiJIb-
HUIT TIPOIIEC, CIPSIMOBAHUN TIepeIyciM Ha e(DEKTUBHUIA 3aXKCT TIPaB OCOOM.

Cepen HaJI3BUYAITHO BAKJIMBUX HOBEJ BapTO HAa3BaTH 3alIPOBA/KEHHS 3arajib-
HOTO Ta CIPOIIEHOTO TTO30BHOTO MPOBAKEHHS ITUBLIBHOTO CYyJOYMHCTBA, IO CBI/l-
YUTD TIPO HAOJVKEHHsT YKPATHU /10 €BPONENChKUX cTaniapTiB mpaBocyyis. CriporeHi
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HpoLeLyPH PO3IJIsAY IMBLIbHKUX cipaB abo small claims procedure gitorsb y 6ararbox
nepskaBax Pagm €Bponu [2]; Ha 3araJbHOEBPOIEICHKOMY PiBHI iCHYE €MHA [T
BCix sepskaB-uieniB €C nporeaypa Bupiments ApibHux criopis [3]. B Ykpaini 1ie €
Hepiioio crpoboro audepeHIiarii MUBITbHOTO CYI0YMHCTBA i 3alIPOBAKEHHS 0CO0-
JIUBOTO CITPOTIIEHOTO TTOPSIIKY PO3TJISIAY TTO30BiB.

Crpoiene 11o30BHe mpoBakeHHs abo small claims procedure — HagzBUYaitHO
[iKaBa TeMma, 1[0 OCTaHHIM YacoM HalyJ/a 3HOBY aKTyaJbHOCTi. Y CBOEMY JOCJIi-
mkenni E. Crin (E. H. Steele) mucas, mo 11i mpocTi, gocTymHi mpoteaypu, mo He
noTpedyIOTh y4acTi IpeAcTaBHUKA, eKOHOMJISTh Yac i KOIITH CTOPiH, 3a4apyBajin
aMEPUKAaHIIIB 111e 3 KOJOHIAJbHUX YaciB i 3yMOBUJIM HABITD MOSBY CIEIiaJlbHUX CY/IiB
I X BupinieHHs [4, c. 293]. Bonnouac, sik 3a3Havyanu B 11e# ke yac b. IOHreccon
(B. Yngvesson) Ta Il. Tennecci (P. Hennessey), nanpukinii 70-x ta y 80-x pokax
XBUJIST access to justice 3amoJIOHUIIA CBIT i BUJIMJIMCS B 3aII03WYEHHST iHCTUTYTY small
claims 3aKoHOABCTBOM THIX MPABOBUX CUCTEM, sIKi [I0 I[bOTO HE CIPUAMAIH HOTO SIK
tpaautiitnuii |5, c. 2019]. Cyuachi pedopMmu IUBIIBHOTO CYI0YMHCTBA B HaraThoX
nepskaBax-wienax €C yIOCKOHAININ TOPSIIOK BUPITeHHsT APiGHUX TT030BiB |6, c. 6].

B Vkpaini B ITITK 2017 cepen 3arajbHuX 3acajl 31iHCHEHHST CyI0YMHCTBA OYJI0
BU3HAUYEHO TIPUHITAT TTPOTIOPITiiiHOCTI, a B T1aBi 1 «OcHOBHI To105KeHHS > po3aiay .
«3arajibHi TOJIOKEHHST> — TOJIOXKEHHS TIPO eeKmusHuil 3aXUCT TIpaB, CBOOO Ta
inTepeciB oci6. Ile 3yMOBMIO HEOOXIZHICTh 3aIIPOBA/KEHHST KOHKPETHUX MEXaHi3-
MiB peasti3ariii TaKoro 3aB/aHHSA B IUBIJIBHOMY CY/IOYUHCTBI — CIPOIIEHUN MOPSIOK
PO3TJISALY CIIpaB.

Taky izeio BaprTo BiTaTh, TUM OiJbIle, 10 y OaraTboX AepsKaBax Jil0OTh CXOKI
npaBuia (y 35 kpainax Paju €Bporu BoHM 3aKpilJieHi B HAIIOHATBHOMY 3aKOHO/IAB-
cTBi, a B Mexkax €C i€ mporieypa BupimmenHts api6Hux cropis). ITix yac 3aiiicHeHHst
IIUBITbHOTO CYJIOYMHCTBA CYJl KEPYETHCS BUMOTAMU PAIiOHAJIBHOCTI Ta MPOIIOPITiLi-
Hocri (30kpema, nuB.: Civil Procedure Rules 1998, permament Ne 861,/2007 [3]; peko-
merzanii Komitery Minictpis PE Ne R (84) 5 nipo npuHIUIIN IIUBIIBHOTO TIPOIIECY,
CIPSIMOBaHI Ha TOJITIIEHHS 3/iicHerHs npaBocyaasa 1984 p. [7] ta mozpo miigxis
CIIPOIIEeHHS focTyty 1o mpaBocyas 1981 p. [8] Ta in.).

PazoMm 3 11uM mpoBeneHUl aHaMi3 Cy/l0BOI MPAKTUKU 3aCTOCYBAaHHS iHCTUTYTY
CIIPOIIEHOTO MO30BHOTO TIPOBA/IKEHHS BUSIBUB HU3KY Ba)KJIMBUX MUTAHb, OB I3aHUX
3 BU3HAYEHHSIM KPUTEPIiB audepeHttialiii crpas, siki MOKYTh ab0 TOBUHHI PO3TJIsi-
JIATUCSA B TaKOMY TPOBA/KEHHI, MPOIElyPHUM MOPSIKOM PO3IJISY TaKUX CIIPaB,
MepexoioM /10 3aTAJbHOTO TTO30BHOTO MPOBAKeHHA. TOXK MeTO Halllol CTaTTi €
MONIYK HayKOBO OOTPYHTOBAHOI BiAMOBI/I Ha I1i MPaKTUYHI MUTAHHS, 10, HA HAII
TOTJISI/L, CIPUSATHME 3a0€3MeYeHHI0 €IHOCTI TXO/IB y CYIOBIll MPaKTHILI.

Buxnao ocnoenozo mamepiany.

OcHoBHI KaTeropii crnpaB, O[O0 PO3TJSAIOThCS CyJaMH NMepPHIOi iHCTaHIil
Y CIIPOIEHOMY NPOBA/I’KEHHi.

Bignosinno mo 4. 4 ct. 19, a takox m. 1 4. 1 cr. 274 IIIIK 2017 y cripoimenomy
[I030BHOMY IPOBa/I)KEHHI IUBIJIBHOTO CYJOYMHCTBA MOXKYTb PO3IJISANATUCI TaKi
CIIpaBU:
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1) Mano3HauHi cripaBy, 10 SIKUX HaJeXaTh BiAmoBiaHo 10 4. 6 ct. 19 IIIK 2017:

— CIIPaBH, Y SIKUX I[iHa MTO30BY He MEPEBUIIY€E CTa PO3MIPIB IPOKUTKOBOTO MiHi-
MyMY JIJIsT TIpaIe3iaTHuX 0cib;

— CIIPaBM HE3HAYHOI CKJIA/IHOCTI, BU3HAHI Cy/IOM MAJO3HAUHUMM, KPIM CIIPaB, SIKi
MiJIJIATa0Th PO3IJIAY JIUIIe 3a IPaBUJIaMU 3araJbHOr0 MMO30BHOTO MTPOBA/KEHHS, Ta
CIIpaB, 1[iHA TI030BY B SKUX MEPEBUIIYE T SITCOT PO3MIPIB MTPOKUTKOBOTO MIHIMYMY
UL TIpalie3faTHIX ocio;

2) crpaBu, IO BUHUKAIOTH 3 TPYAOBUX BiTHOCHH;

3) cupaBu TIPO HAJIAHHA CY/IOM JI03BOJIY HAa TUMYACOBUI BUi3J IUTUHY 32 MEKi
Ykpaiau ToMy 3 6aThKiB, XTO TIPOKMBAE OKPEMO BiJl IUTHHH, Y SIKOTO BiJICYTHS 3a60p-
rOBaHICTh 31 CIIATH aJiMEHTIB Ta SIKOMY BiZIMOBJIEHO APYr¥M i3 6aThKiB y HajaHHI
HOTapiaJbHO TOCBITYEHOI 3TON HA TaKUN BUI3;

4) crpaBM HE3HAYHOI CKJAJHOCTI Ta iHNI CIpPaBH, /U SIKUX HPIOPUTETHUM
€ TBU/IKE BUPITIIEHHS CIIPABH.

Buxomstan 3 mososkennst 4. 2 ct. 274 111K 2017 koso cripas, Mo MOKYTh OyTH
PO3TJISTHYTI CY/IOM Y TIOPSIIIKY CITPOIIEHOTO MPOBA/IKEHHS], HEOOMEKEHE — Y TIOPSIIKY
CIIPOIIEHOTO TIO30BHOTO MPOBAKEHHS MOKe OyTH PO3TJsiHyTa Oyjb-siKa iHIIa
cIIpaBa, BiJlHECEHA /10 IOPUCIHMKILI Cy/ly, 32 BUHSITKOM CIIPaB, 3a3HaYeHUX Y 4. 4
ct. 274 111K 2017.

Omoice, ochoenumu Kpumepismu Oupepenyiauii MalosHauHUX CnPas, wo MONCYmoy
Oymu po3ensiHymi y cnpoueHomy no306HOMY NPOBAOHCEHHI, € UIHA NO308Y MA KAMEz0-
pis cnpasu. IIpo cnpasu nesnaunoi ckraonocmi idemvcs y n. 4 u. 4 cm. 19 ma n. 2 u. 6
cm. 19 IIIIK 2017, i xpumepiem ix dugpepenuiayii ¢ 8ionosionicms o6cmasun cnpasu
sumozam cm. 11, u. 3 cm. 274 I[IIK 2017, a maxooc nonosxcenmio a6s. 2 u. 4 cm. 19 I[IIK
2017 — 3azanvhe no306He NPOBAONCEHHs NPUHAUEHE Ol PO32LA0Y CNpPas, sSKi uepes
cKaaonicmo abo iHwi 06cmasuHU HeOOYLILHO PO3ZIAOAMU Y CHPOUEHOMY NO308HOMY
nPOBAOHCEHH.

Bignosigxo 10 4. 4 cr. 274 IIIK 2017 y cripoiiieHOMY 1TO30BHOMY TTPOBA/IPKEHHI
He MOXKYTh OyTH PO3IJISIHYTI Taki KaTeropii crpas i BUMOrH, 00’€HaHI 3 HUMU: IO
BUHUKAIOTh 3 CiIMEHHMX BiJIHOCHH, KPIM CIIOPiB PO CTSATHEHHS aJiMEHTIB Ta MO
MaiiHa MOAPYSKIKS; MOJI0 CHAJIKyBaHH; MO0 TTPUBATU3AILI] I€P:KAaBHOTO KUTJIOBOTO
(oHLy; 11010 BUSHAHHST HEOOT PYHTOBAaHUMHU aKTHBIB Ta iX BUTPeOYBaHHS; B SIKUX IliHA
M030BY TIEPEBHUIILYE IT'SITCOT PO3MIPIB MTPOKUTKOBOTO MiHIMYMY JIJIsT TIpAlie3aTHUX ocio.

JloctizkeHHsT CyI0BOT MTPAKTUKH, TIPOBE/IEHE 3a pe3yJibrataMu poOOTH 1 3aCTO-
cyBaHH# nosioxkenb HoBoro LIIIK ympooB:xk nepiioro poky, mokasye, 1o cyau po3-
IJISIIAI0Th 1IUBIJIbHI CIIPaBU B CIIPOIIEHOMY II030BHOMY ITPOBA/KEHHI, ajie €JMHUX
MiIXOMIB /10 BU3HAYEHHS TOPSIKY PO3TJISMLY CIIPaBU Ife HeMa€e. 30KpeMa, JIeBOBa
YaCcTUHA CIIPaB 3 JOCTIKeHNX 258 Cy/0BUX PillleHb, 110 Oy PO3IJISTHYTI Y CIIPO-
MEHOMY MO30BHOMY ITPOBAKEHHI, 1l CIIPaBy MPO CTITHEHHsI 3a60ProBaHOCTI 3a
KpeauTHuMU poroBopamu (155 3 258 mpoanasnizoBaHux pimieHb, orxe, 60 % Bix
3araJIbHOI KiJIbKOCTI); a TAKOK TPY/IOBI CIIPaBH, CIIPABU IL[O0 OILJIATH 3a60ProBaHOCTI
3a KOMYHaJIbHI TTOCJIyTH, BUSHAHHS JIOTOBOPIB HEAINCHUMM, CTATHEHHST 3a00propa-
HOCTI B TIOPSIZIKY PeTrpecy TOIIO.
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Bugaerbes, mo y cyaoBiil NpaKTHI BKe BUHUKIM Ta OyAyTh BUHUKATU B
HOZAIBIIOMY IIPOOJIEMH, OB s13aHi 3 AudepeHIialieio KaTeropiil crpas, sKi MOXKYTb
PO3IJIIATUCS B CIIPOIIIEHOMY T1030BHOMY ITpoBa/ixKeHHI. HaouHuM npukianom, skuit
LTIOCTPYE 3a3HavYeHe, € CIIPaBU MIOJ/I0 CMAJIKYBAaHH, AKi 32 3araJbHUM MPAaBUJIOM Bijl-
noBiHO 710 4. 4 c1. 274 11K 2017 He niangraioTh pO3IJIsay B MOPSAKY CIIPOIEHOTO
MO30BHOTO TTPOBA/KEHHSI.

HartomicTb cepes 1OCTIKEHUX CY/IOBUX PillieHb, HA sKajlb, TPAITUIUCS yXBaJeHi
3 nopytmieHHsM BuMor 4. 4 cr. 274 I{IIK 2017, 3okpema, B OPSAKY CIPOIEHOTO
MIPOBA/KEHHS PO3IJISIAIOTHCS CIIPABK MPO BU3HAHHS MPaBa BJIACHOCTI Ha CHAJIKOBE
Maiino. Tak, Hanpuksaz, y crnpasi Kaminb-Kammpebkoro paitonHoro cyany Bomn-
CbKOI 06J1acTi 1030BHI BUMOrM Oy oOrpyHTYBaHi THM, 1[0 6aTbKOBI 3asiBHMIII
OCOBI_3 Ha mpaBi puBaTHOI BJACHOCTI HAJIEXKAB KUTJIOBHIT OYIMHOK 3 TOCIIOAAP-
CHKMMU Ta HOOYTOBUMU OYZAIBJISAMM 1 CIIOPYAaMM; 3a 3allOBITOM yCe CBOE MaiiHO 3a110-
BiB nounti OCOBI 1, asme kpiM Hei cnazikoeEMIIEM TIepIIoi Yepru 32 3aKOHOM ITiCJIs
cvmepti OCOBU_ 3 € takox #ioro cur OCOBA_ 2, axunii Ha cnafnuHy He TPeTeH/IyE.
Jlo ckaxy crajKoBOro MailHa BXOAWTD YKa3aHWil BUIIE KUTJIOBUI OYAMHOK, HA SIKUI
M03MBay HE MOXKe OTPUMATH CBIJIOIITBO TIPO MPABO HA CIAAIIUHY Yepe3 BiZICYyTHICTh
Ha OYAMHKOBOJIOAIHHS IIPAaBOBCTAHOB/IIOIOYNX JOKYMEHTIB 1 103aCy0BUM HOPSIIKOM
BUPINIUTH 1€ TTUTAHHS HEMOXKINBO. Cyd, po3ensnysuu mamepian cnpasu no cymi
Y NopsidKy cnpoujerozo nposadxcenis supiwue (Kypcus aBropa), Busnas 3a OCO-
BOIO 1, nmpaBo BJACHOCTI Ha JKUTJIOBHIA GYJAMHOK 3 TOCTIOAAPCHKUMU Ta TI0OYTOBUMMU
OyMiByIsIMU 1 criOpyamMu’.

Y pimenni lTosociiBebkoro paitonnoro cyny M. KueBa 3a3naueHo, 1o YXBaaoio
cymai Biz 01.06.2018 p. y crpasi 3a mozoBom OCOBA 1 1o OCOBU_ 2 Komynamnb-
Horo TianpremMcTBa «KuiBebke Michbke GIOPO TeXHIUHOT iHBEHTapH3allil Ta peecTpartil
IpaBa BJIACHOCTI Ha 06’€KTH HEPYXOMOIrO MaiiHa» IPO BU3HAHHS [IPaBa BJACHOCTI
B MOPSZIKY CHAAKyBaHHs OYJI0 BiIKPUTO TPOBA/KEHHS y CIIPaBi Ta MPU3HAYEHO 10
PO3TJIALY TIO CYTi 32 IPaBUJIAMU CITPOIIEHOTO TTPOBA/KEHHS, a TaKOK MMPU3HAUYEHO
Cy/loBe 3acianHs. Ajie B TOPS/IKY IiJITOTOBKYU CIIPABU /10 PO3TJISLY BiJl CTOPOHU Bifl-
TOBilaua HAINIIIO KJIOTIOTAaHHS, B IKOMY BiIIOBI/Iay 3ariepedyBaB MIPOTH POITJISALY
CIIPaBU B TIOPSAJIKY CIIPOIIEHOTO TTO30BHOTO MPOBAYKEHHS 1 IIPOCUB CYy/l PO3TJISAATH
CIIpaBy TO CYTi 3a IIPaBUJIAMU 3aTaJIbHOTO TTO30BHOTO MPOBA/XKEHHS, OCKIJIBKU Bi/l-
TIOBi/Iau MOBHICTIO 3aTlepeuy€e BU3HAHHS 3a TIO3UBaYeM ITPaBa BJIACHOCTI B TIOPSIKY
cnazikyBanusd. Cyn 3a pe3yJbraTaMi PO3IJIsiy KJIOMOTAHHS JIHIIOB BUCHOBKY TIPO
POBTJISAL €T CIIpaBU 3a MPABUIAMU 3aTaJbHOTO TO30BHOTO MTPOBAXKEHHST.

ITi mBa pinieHHs, Ha Hallle TTEPEKOHAHHS, CBITYaTh PO MOPYIIEHHS TOJIOXKEHb
4. 4 ct. 274 IIIK 2017, sike He BapTO JOMYCKAaTH B CyMOBIill TIPAKTHUITI.

! Tus.: Pimennus Kaminb-Kammpcebkoro paitontroro cymny BosmHebkoi obmacti. URL: http://www.
reyestr.court.gov.ua/Review/75221796; pimmennst Kamimb-Kamupceskoro patiorroro cyay BomnHebkol
obmacti. URL: http://www.reyestr.court.gov.ua/Review,/75585422; pimenns Kaminb-Kauupebkoro
paitornoro cyny Bomuncbkoi obmacti. URL: http://www.reyestr.court.gov.ua/Review,/75585426.

2 [lus.: Pimenns TosociiBebkoro paiionHoro cyay m. Kuesa. URL: http://www.reyestr.court.gov.ua/
Review/77135299.
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Boanouac nesxi ciipasu, moB’s3ani 31 CaJAKyBaHHSIM, JIOTiJIbHIIIE PO3TJISIATH
B CIIPOMIEHOMY ITO30BHOMY TIOPS/IKY SK BWUHSTOK i3 3arajibHOTO IMpaBuJia, repe-
Gauenoro 4. 4 cr. 274 IIIK 2017, 30kpema crpaBy PO BU3HAYEHHS I0AATKOBOIO
CTPOKY ISl TIPUIHSTTS CHaAnHy. Taka 1mosuiliss Moxke 6yTH 0OrpyHTOBaHA TUM, IO
Taki CIpaBy, SIK MPAaBUJIO, € HECKJIQJAHUMM, MOTPEOYIOTh MIBUAKOTO MPIOPUTETHOTO
BUPIIIIEHHs], MAIOTh HEBEJUKUN 06CAT JI0Ka3iB y crpasi Tommo. /[o peui, mosuTuBHa
CyIoBa TIPaKTHKa BxKe Tovasia (opMyBaTHCS B IbOMY HAnpsMKYy. Tak, cripaBu mpo
BH3HAYEHHS JOJATKOBOTO CTPOKY /UISl MPUHHATTS CHAMIIUHU CYU PO3TJISIATN
B cripoiiieHoMy ipoBaikerHi. 3okpema, OCODBA 1 3Bepuysach 10 JIyibkoro mick-
KpaitloHHOTO cyny Bosmucbkoi obsacti 3 mo3oBHOIO 3as8010 10 OCOBU 2 mpo
BU3HAYEHHSI JOJATKOBOIO CTPOKY s IPUIHATTS criaaimau. 110308 06rpyHTOBYE
THM, 10 BOHa Oaykae mpuiHsTH cramamuuay no cmepti cectpu OCOBU 3, sika
nomepJsia 18 kBitHs 2017 p., aje OCKITbKU € CIAIKOEMIIEM JIPYTOi Yepru SK piaHa
CecTpa, 3as1By TIPO MPUUHATTS CHANIUHA B JIEP;KHOTKOHTOPY Y BCTAHOBJIEHUN 3aKO0-
HOM TIECTUMICIYHUHN CTPOK He MO/aja, 31 CHAJKOIABIIEM CIITbHO He MPOKUBAa, a
TOMY € TaKoOI0, IO MPOIMYCTHUJIA CTPOK /IS MIPUUHATTS cuaimuan. HenmpuliaATTS
CraAmuH 00YMOBJIEHO MOBaKHUMK 00CTaBUHAMU, ajpKe Tit 83 poku i Ha yac cmepti
cectpu BoHa xBopisna. Cy, po3TJSHYBIIN MaTepiaau CIPaBu MO CyTi y MOPSAKY
criporrieHoro npoBakents, Bupimup BusHauntn OCODBI 1 mogaTtkoBuil CTPOK 1151
MOJIAHHS HEIO 3as1BU TIPO TMPUMHATTS CHAAIUHUI!,

3 OISy Ha Te, 10 Y JIaHIl KaTeropii cripaB BUPINIYEThCI TUTAHHS TIPO HAJIAHHS
CTPOKY Ha peastisallito 1paBa, ajie He BUPINIYETHCS 110 CYTi CITip, 0 BUHUKAE 3 CIIaJI-
KOBUX BIJIHOCUH, BBA)KAEMO, 1110 TaKa MPaKTUKa € MPAaBUJIbHOI, a TaKi CIIPaBU
JIOTILIBHO PO3TJISIZIATH B CIIPOTIEHOMY TTO30BHOMY TTPOBA/IKEHH.

Y criporieHoMy TOPSIKY JIOIIJbHO, HA Hallle MepeKOHAHHs, TaKOXK PO3TJIs-
JlaTy CIPaBH MPO BUKJIOYEHHS 3 apeliTy MaifHa /Jisl peai3allii mpaB CHaJIKOEM-
IiB, OCKIJTBKM BOHW ITOB’sI3aHi 31 CHAJKOBUMU, ajle He € TaKUMHU 32 CBOEIO CYTTIO.
[le mMoxxHa mpoinocTpyBaTU Ha MPUKAAl pillleHHS BiHHUIIBKOTO MiCHKOTO Cyay
Binauibkoi obmacti y crpasi 3a mozoBom 10 OCODBU_2 npo 3HATTS aperry
3 MaifHa, 0 BXOJUTH /10 ckyaany cnammuau micas cmepti OCOBA 3. Tlosusay, sk
CITAJIKOEMUILI IAHOTO MalHa, 3BEepHYyJIacs JI0 MPUBATHOTO HOTapiyca 3 3asiBOIO 1IPO
TMPUUHATTS CHAANIMHA 32 3aMOBITOM, TO/Ii CTAJIO0 BiJIOMO PO HASBHICTH apemniTy Ha
BKa3aHy KBapTUPY, IO TEPENTKO/KAE 3aBHUKY peasi3yBaTu ii 1mpaBa CHaJKOEMIIS
Ta o(pOpPMUTH CHAAKOBI TIPaBa i BIIBHO PO3MOPSIKATUCS CHAAKOBUM MaiiHOM. Cy1
POSTJISHYBIIN CIIPaBY B MOPSIJIKY CIPONIEHOTO MPOBA/KEHHST BUPIIUB CKACyBaTH
apelT Ha KBapTUPY, SIKUI 3apeecTpoBaHuil B EAMHOMY peecTpi 3a00pOH Bi4y KeHHST
HEPYXOMOTO MaiiHa.

! Tus.: Pimennst Jlyupkoro micbkpailonHoro cyay BosmHebkoi obsacti. URL: http://www.reyestr.
court.gov.ua/Review/74100655; Pimenus Jlyupkoro Mmicekpaiionnoro cymay BosuHcebkoi oGuaacti.
URL: http://www.reyestr.court.gov.ua/Review/73195873; Pimennss YeueapbHUUBKOTO pPaliOHHOTO
cyay Binnuupkoi obmacti. URL: http://www.reyestr.court.gov.ua/Review,/72325507.

2 Jlus.: Pimenns Binnunpkoro micbkoro cyny Binnuupbkoi obmacti. URL: http://www.reyestr.court.
gov.ua/Review/72245829.
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[Ile ognuMm 1iKaBUM PillleHHAM, 1110 JAEMOHCTPYE BiJIXi/l Biji 3araJibHOTO IIpa-
BuIa, nepegdbaderoro cr. 274 IIITK 2017, € pimenns Iledepcbkoro paiiloHHOrO Cymy
M. Kuesa y crpaBi mipo cTsitHeHHsT 3a00pPTOBAHOCTI 32 KPEUTOM, IliHA MO30BY SIKO
csirasia OiJIbIle BCTAHOBJIEHOT MeXKi JIJIs CIIPaB, 10 MOKYTh PO3TJISIIATUACS B MOPSIIAKY
CITPOITEHOTO TTIO30BHOTO TTPOBA/PKEHHS BIITIOBITHO /10 4. 4 cT. 274. Y 11ili cripaBi yxBa-
so10 Big 27 rpyans 2017 p. GyJio BiIKPUTO IPOBAKEHHS Y CIIPaBi Ta IPU3HAYEHO 10
PO3TJISILY 110 CYTi 3a MpaBUJIaMU CIIPOIIEHOTO MPOBaiKeHHs, a 25 ciuns 2018 p. Ha
IMi/ICTaBi KJIOTOTAHHS TIPeICTAaBHUKA Bi/ITTOBI/Iava i3 3aTlepedeHHIMU TTPOTH POITJISTY
B MOPSIJIKY CITPOIIEHOTO TT0O30BHOTO TTPOBA/IKEHHST BPAXOBYIOUM Te, MO I[iHA TT030BY
y BKa3aHill CIIpaBi NepPeBHILY€E I’ ITCOT MPOKUTKOBUX MiHIMYMIB JIJIS TTpATie3/[aTHUX
ocib Ta 110 € PillleHHsT Cy/Ly, AKMM BiJIMOBJICHO B IT030Bi 3 aHAJIOTTYHUMK BUMOTAMM
1 BKazaHa clpaBa Hapa3i 3HAXOAUTHCA Ha PO3TJIA/l B CY/i alesAIiiiHOl iHCTaHII],
CyJl BUPIIIKB NEePelTH /10 PO3IJIsIy CIIPaBU 3a MpaBUJIaMU 3arajbHOIO IO30BHOTO
POBAJIKEHHS

[ToBepratounch 710 TUTAHHS 1100 KATEropil CIpas, SKi PO3IJISIA0ThCS Cy/laMU
MepIioi iHCTAHIII y CIPOIIEeHOMY TTPOBA/IKeHHI, CJIi/l 3a3HAUYNTH, 1110 Cepejl JA0CIi-
JUKEHHX CYIOBHX PillleHb He GYJI0 5KOJHOTO, MOCTAHOBJIEHOTO Y CIIPaBi MPO HAXAHHS
Cy/IOM I0O3BOJIy Ha THMYACOBHIi BHi3/l IMTUHH 32 MeKi YKpalHu ToMy 3 OaThKiB, XTO
MPOKUBAE OKPEMO BiJl IUTHUHMU, Y SIKOTO BiZICYTHS 3a00PrOBaHICTh 31 CIIATH aliMEHTIB
Ta IKOMY BiZIMOBJIEHO JPYTUM i3 GATHKIB y HaJaHHI HOTAapiaJbHO ITOCBiIYEeHOI 3roan
Ha Takuit Buis, mo Oysa gonana a0 L[ITK BigmosixHo 10 mosokerb 3akory Ne 2475-
VIIT Bix 03.07.2018 p.

HaromicTh ynMasia KijIbKiCTh CHpaB, M0 BUHUKAIOTh 3 TPYAOBHX BiIHOCHH,
PO3IJIAIAI0THCS B CIIPOIIIEHOMY II030BHOMY ITPOBA/IXKEHHI. Y JIaHOMY Pa3i 3aKOHO/1aB-
CTBOM YiTKO BCTAHOBJICHO TIOPSI/IOK iX PO3TJISLY, @ HA/lIJIEHHS CY/y IPABOM BUPIIIUTH
MUTAHHS TTPO PO3TJISA TAKUX CIIPAB Y 3aTAIbHOMY TIOPSIIKY € TUCKYCIIHIM. 30KpeMa,
y pasi mepeBUIIeHHST PO3Mipy MO30BHUX BUMOT TPAHUYHUX MEXK, YCTAHOBJIEHUX 4. 4
cr. 274 111K 2017.

JlocmipKeH s CyI0BOI IPAKTUKK TTI0KA3aJ10, 0 GLIBIICTD CIpaB 1€l KaTeropii,
IO PO3TJISIAI0THCS CyIaMU TIEPITIOl IHCTAHIIi1, CTAHOBJIATH Taki: 1) CTATHEHHST HEBU-
IayeHol 3apobiTHOI TiaTy; 2) 3aTpUMKa PO3PaxyHKY MPU 3BiIbHEHHI; 3) cCKacyBaHHs
HaKa3y PO 3BiJbHEHHS, TTOHOBJIEHHST Ha POOOTI Ta BUILJIaTa 3apOOITHOI IJIaTH 3a Yac
BUMYIIIEHOTO TIPOTYJIY; 4) CTATHEHHST CEPEHBOTO 3apOOITKY 3a 3aTPUMKY PO3PaXyHKY
IIPY 3BIJIbHEHHI, Bi/IIIIKOLyBaHHSI MOPAJIbHOI IITKOIU TOTO

! lus.: Pimenns Ileuepchkoro paiionnoro cyay M. Kuesa. URL: http://reyestr.court.gov.ua/
Review/72174681.

2 [lus.: Pimennst Kossrurcebkoro micbkpaitonnoro cyay m. Binnumg., URL: http://www.reyestr.court.
gov.ua/Review/74692203; Pimentst XMIJIBHUIIBKOTO MiChKPaHOHHOTO cyay BinHHIbKOI obmacTi.
URL: http://www.reyestr.court.gov.ua/Review/78136536; Pimternss TUBPIiBCbKOro pailoHHOTO CyLy
Binnunbkoi obmacri. URL: http://www.reyestr.court.gov.ua/Review/74161467; Pimenns Binuuib-
KOTO MicbKoro cyay Binuuipkoi obmacti. URL: http://www.reyestr.court.gov.ua/Review/78249207,
Pimennss Binnuubkoro micbkoro cyay Binnuiskoi obmacri. URL: http://www.reyestr.court.gov.ua/
Review/75454702; Pimenns Cosiom’ stHebKOTO paiionHoro cyay M. Kuesa. URL: http://www.reyestr.
court.gov.ua/Review /79304945,
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OmHak 10CTaTHBO 1 TAKUX CIIPAB, 10 BUIJIMBAIOTH 3 TPYAOBUX BiTHOCHH, TAKOK
6yJI0 PO3TJISIHYTO B 3aTAJIbHOMY MO30BHOMY TIPOBA/KEHHI, /10 SIKOTO CY/I TOCTAHOBHB
nepeiiTu Ha migcrasi 4. 6 cr. 277 IIIK 2017. 30kpema, HalOLIbII PO3IOBCIOIKE-
HOIO € TPaKTHKa, Ky jgeMoHcTpye Takuii npukiaga. OCODBA_11 3Bepuymnachk 10
cyny o IIpAT AT mpo moHoBsieHHsT Ha poOOTi Ta BUTLIATY 3apOOITHOT TIATH 3a Yac
BUMYIIEHOTO MPOTYJIY. YXBAJIOI0 CY//i BIZIKDUTO CIPOIIEHE MO30BHE IMPOBA/XKEHHS
B CITpaBi, ajie Ha ITi/ICTaBi 3BepHEHHS TPeJCTaBHUKA MT03MBaYa i3 KJIOIMOTAaHHSIM IIPO
MPU3HAYEHHS PO3IJISILy CIPaBU B MOPSIKY 3aTaJbHOTO TTO30BHOTO MPOBAIKEHHS
CyJl BUPIIINUB HEePelTH 10 PO3IJISLY CIPaBU 3a IPaBUJAMU 3arajJbHOTO MO30BHOTO
MPOBAJIKEHHST .

JloBouii 1ikaBuM € pinieHHs1 BiHHUIbKOTO MichbKoro cyay Binauibkol o6acti
y CIpaBi 3a MO30BHOIO 3asiBOIO 10 BiHHWIBKOI (habpuKu Mpo BU3HAHHS il He3a-
KOHHMMH, CTATHEHHS HeJoIlIadeHoi 3apobiTHOl maatu ta BUXigHOI gonomoru?® J{o
TOYaTKY PO3TJIAY i€l CIIpaBy MO CYTi /10 Cyly HaAiHILIA 3asBa, KIOMOTAHHS Ta
BiZITIOBI/Ib HA BiZI3WB BifIlIOBi/laua, B AKUX 3aIBHUK MTPOCUB BUPIIMIUTH MTUTAHHS TIPO
PO3IJIsi]] JaHOI CIIpaBU 32 IPaBUJIAMU CIIPOIIEHOTO TO30BHOTO MPOBA/KEHHS, SIKi
MOTHBOBaHI THM, 110 MO30BHY 3asiBY y CIpaBi 0yJIo MogaHo 10 HaOpaHHS YMHHOCTI
HoBuM I[ITK Ykpainu, B 3B’s13Ky 3 I[M TI03UBaYeM He OYJI0 3asIBJIEHO KJIOTIOTAHHS
PO PO3IJISAJ CIIPABU B TIOPSIZIKY CIIPOIIEHOTO TTPOBA/KEHHS TIPOTSATOM PO3YMHOTO
ctpoky. Cyz1 y pe3yssraTi TPUHIIOB /10 BACHOBKY 3MiHUTH TIOPSI/IOK PO3TJISTY CIIPaBU
HIJISIXOM 3aMiHU CY/IOBOTO PO3IJIS/y Ha PO3IJIS/L CIIPaBU 3a IIPaBUJIAMU CIIPOIIEHOTO
MO30BHOTO TIPOBAJKEHHsT G€3 MOBIIOMJIEHHST CTOPiH, X0Ya TAKOTO He mependadeHo
YUHHUM 32KOHO/IABCTBOM.

[TpoBenenmnii anami3 CyZi0BOi MPAKTUKU MTOKA3aB, MO JIeBOBA YacTKa CIIPaB, M0
PO3IISAMAIOTECA Cy/laMU B TIOPSIIKY CITPOIIEHOTO TTPOBAKEHHS — 1l€ CHpPaBH PO
CTSITHEHHS 3a00PrOBaHOCTI 32 KPEIUTHUMH /IOTOBOPAMH Ta CIIPABH MPO CTATHEHHS
3a00pProBaHOCTI 3a OIJIATY KUTJIOBO-KOMYHaJbHUX mocayr. OcTaHHS KaTeropist
crpaB MOske OYTH PO3TJISTHYTa B MOPSIAIKY HAKa3HOTO abo CIIPOIIEHOTO TT030BHOTO
IPOBA/KEHHS, ajle B JKOJHOMY 3 JIOCJI/KEHUX pillleHb He OyJI0 3a3HaYeHO IIi/ICTaB
U1t OOpaHHSI CIIPOIIEHOTO TIPOBA/IKEHHS JIJIsT 3BEPHEHHSI.

HanzBuyaiiHo BeJnKa KiJIBKICTb CIIpaB, M0 po3TJsiaansucs Bipoaosx 2018 p.
B Cy/lax, 30KpeMa, B MOPSIJIKY CIIPOIIEHOTO MPOBA/KEHHS, 11€ CIIPaBH, 1110 BUHUKAIN
3 JIOTOBIPHUX BiJHOCHH, a caMe — 3 JIOTOBOPIB KPeauTy (DisUdHUX OCi6 CIIOKUBYMX
KpeauTiB. Y Takux crpaBax GaHKiBCcbKa yctaHoBa, 30kpema [TAT KB «IIpuBatbank»,
3BEPTAETHCS 10 CY/Iy 3 T030BHOIO 3as1Bot0 10 OCOBU 1 mpo crsirHenHs 3aboprosa-
HOCTI 3a KpeauTHuUM jgoroBopoMm. [TozoBHi Bumoru mMoTtuBye tum, 1o 06.08.2015 p.
mixk ITAT KB «IIpuar6ank» ta Bianosizauem OCOBOIO 1 6yB ykmnaneHuit
KPEUTHUH JIOTOBIP, BIZMIOBIIHO /10 IKOTO BiAITIOBIZIady HAJ[aHO KPEJIUT B PO3Mipi

! Tus.: Pimenns [[Hinposcbkoro paitonuoro cymy M. Kuesa. URL: http://www.reyestr.court.gov.ua/
Review/73274366; Pimenns Tosociieebkoro paiiontoro cyay m. Kuesa. URL: http://www.reyestr.
court.gov.ua/Review/77311005.

2 Jlus.: Pimenns Binnunpkoro micbkoro cyny Binnuupbkoi obmacti. URL: http://www.reyestr.court.
gov.ua/Review/72152865.
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500 zpn y BUTTISAN BCTAHOBJIEHOTO KPEIUTHOTO JIMITy Ha TJIATiZKHY KapTKy. Bizrmo-
Bigau OCOBA 1 cBoi 3000B’13aHHS 1100 HOTralIeHHS KPeAUTHOI 3a60ProBaHOCTI
He BUKOHasa i ctanoMm Ha 04.03.2018 p. 3arasbHa cyma 3a6OPrOBAaHOCTI CTAHOBHUTH
15400,57 rpH, B ToMy umcJi 3a6oproBaticTh 3a kpeautom 1277,87 rpH; 3aboprosa-
HicTh 3a Bizcorkamu 1695,84 rpu; HapaxoBana mens 11217,34; saboproBasicTh 3a
cynoumu mrpadamu 1209,55 rpH, SKi IPOCUTH CTATHYTH 3 Bi/INOBi/Jaua Ha KOPUCTb
ITAT Kb «IIpuBatbark» Ta BUTpATH TI0 CILIATi CyA0BOro 300py B cymi 1762 rpH.
Cyn, po3risiHyBIIA MaTepia CIIPaBy 10 CYTi Y MOPSIKY CIPOTIEHOTO TPOBAKEHHS,
upimmus crsarayti 3 OCOBU 1 na xopuctp [TAT KB «IIpuBarbanks» 3aboprosa-
HICTb 32 KPEIUTHUM JIOTOBOPOM ¥y poamipi 15400 (n’smuadusme mucsu vomupucma)
epn 57 kon. ma 1762 (o0na mucsua cimcom wicmoecsm 06i) zpu cy0o80z0 360py’.

OO6paHuii PUKJIa 1TOCTPYE iICTOTHY HEBIATMOBIHICTH cyMu 6opry Ta 3abop-
roBaHOCTI, HapaXoBaHOI GAHKIBCHKOIO yCTaHOBOIO — Oisbiie, Hisk B 30 pasis, mo
CBIIYUTPH 1TPO HEOOXIAHICTh GIJBII JAETANTBHOTO TOPSIAKY PO3IJISIY TaKol KaTeropii
CIIpaB, BPaXOBYIOUN HeOOXiMHICTH 3a0e3IeUeHHs] PO3YMHOTO OalaHCy MiK MpUBAT-
HUMM i yOJIIYHUMHI iHTepecaMu, a TAKOK 3HAYHUIN CYCITJIbHUIT iHTEpec, 3BaKaodn
Ha TIONMMPEHHS TaKWX BiIHOCWH. BapTo Takox /0/aTy, MO PIillleHHs B aHUX CIIpa-
BaX, 30KpeMa, B 3a3HaUCHOMY BUIIle MPUKJIA/, HEe OCKaP:KyBaJUCS B alleJdIliitHOMY
nopsizky. Ciijil BpaxoByBaTH Te, IO CYIOBI PillIeHHST Y MAJIO3HAYHUX CIIPAaBaX BiIIIoO-
BizHo o 1. 2 4. 3 cr. 389 IIIK 2017 we miansgraioTh KacaiiHoMy OCKap;KeHHIO, ajie
3aCTOCYBaHHSI I[LOTO KPUTEPIIO MepedadyeHo 3aKOHOAABCTBOM i He MOKe PO3TJIsijia-
THCA SK TeperKko/a foctymy mo npasocyans (mus. Pimenna €CILI Bix 9 sxoBTHS
2018 p. MO0 HEMPUIHATHOCTI Y cIipaBi «A3I0KOBChKa Mpoth Ykpainu» (Azyukovska
v. Ukraine, 3asBa Ne 26293 /18).

BupinieHHsi muTaHHs NP0 MOPSIAOK PO3IJSAY COPAaBH: aKTyajbHi MPOOIeMu
CY/IOBOI NPaKTHKH.

Bignosizno g0 nonoxenns 4. 6 cr. 279 IIIK 2017 posrisia cupasu Mosxe Bigoy-
BaTHCSI B NUCLMOBOMY NPOBAdKCeHHi Oe3 UKIUKY CMOpin i 6e3 cydosozo 3acidanns: na
PO3CYO CyIy, TAK MOKE PO3TJISIIATUCS CIIPaBa, B SIKIll TIPEIMETOM MO30BY € CTSITHEHHSI
I'POIIOBOI CyMU, PO3MIp SKOI He TIEPEBUIIYE CTa PO3MIPIB MPOKUTKOBOTO MiHIMyMY
JUIS TIpanesiaTHUX ocib Ta B AKill XapakTep CHipHMX IPABOBIAHOCUH Ta IPeIMET
JI0OKa3yBaHHS HE BUMAaraloTh TPOBEIEHHS CYNOBOTO 3aCilaHHSA 3 TMOBIJOMJIECHHIM
CTOPIH /IS TIOBHOTO Ta BCeGIYHOTO BCTAHOBJIEHHST OOCTABUH CITPABH.

Moskemo onpasy 3ayBayKUTH, 110 3 258 mpoaHaai30BaHUX CYIOBUX PillleHb
KOJIHE He OYJI0 MOCTAaHOBJIEHE B PE3YJIbTaTi PO3IJISLY CIPaBU B TOPSIIKY MTHCHMOBOTO
NpoBajiKeHHd. 3 82 mpoaHali30BaHUX CY/IOBUX pillleHb TIPO 3MiHYy CITPOIIEHOTO
NpoBa/KeHHsT 6e3 BUKJIUKY CTOPIH JKOJAHE pillleHHs He OyJI0 MOCTaHOBJIEHO Oe3

! Tus.: Pimennst Kisepuiscbkoro pailonnoro cyay Bosmtebkoi o6macti. URL: http://www.reyestr.
court.gov.ua/Review/73903210; Pimenns Kosesbebkoro MicbKpailoHHOTO cyy BosmHcebkol 06macTi.
URL: http://www.reyestr.court.gov.ua/Review /77690486; Pimerntsi KoBesbChbKoro MicbKpailoHHOTO
cyny Bosmucebkoi obmacti. URL: http://www.reyestr.court.gov.ua/Review/77398468; Pimenns
Kosesbebkoro micbkpaitonsoro cyay BosmHebkoi obmacti. URL: http://www.reyestr.court.gov.ua/
Review/77882214.
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poBeieHHsT cy0Boro 3aciganns. Cy/u, BiIKPUBAIOUM MPOBA/KEHHS y cIpaBi 6e3
BUKJIMKY CTOPiH, B OCHOBHOMY Ha ITi/ICTaBi 3aliepevyeHHs1 Bi/llOBi/lauya, MOCTAHOBJISIN
YXBaJIy PO PO3IJISi/] TAKOI CIIPABU B TIOPSIJIKY 3araJbHOTO MTO30BHOTO TTPOBA/IXKEHHS
y MOAATBIIOMY BiINOBiHO /10 4. 6 cT. 277 [{IIK 2017.

ITiz yac mocTaHOBIEHHS YXBAJIU CY/Y IPO PO3TJISLY CIIPABU B MOPSIIKY 3arajib-
HOTO TTO30BHOTO TIPOBA/KEHHSI BiMOBiAHO /10 4. 6 ct. 277 TIITK 2017 cyau 3xe6imb-
IIOTO CMUPAJIMCH y3araji Ha HeMOTHBOBaHI 3asiBH Bi/IIOBiIauiB PO HEOOXITHICTH
POBTIISITY JTAaHOI CIIPAaBU B MOPSIIKY 3araJibHOTO TPOBAJIKEHHs !, ab0 Ha Taki: crpaBa
noTpedye AeTATLHOTO PO3IJISILY CIIOPY IO CYTi Ta 3'siCyBaHHS BCiX 0OCTaBUH CIIPaBH;
Bi/INOBi/Iau He TMOTOJKYETHCS PO3TJSNATHA JIAaHYy CIIPABY 3a MPABUJIAMU CITPOIIEHOTO
MPOBAJIKEHHS, TaK SIK T030B TOTPeOYyE 0OTPYHTOBAHOTO JOCI/KEHHSI, BiIMOBIIady
HeoOXiHUI Yac I HaJaHHS HeoOXiJHUX JOKa3iB Ha 3alepedyeHHs] Ha 1030B, a
TaKOX TI0/[a4di 3yCTPIYHOTO TT030BY, TAKOX IT/JIATAE 3'CYBAaHHIO BApPTICTDh CITIPHOTO
MaiiHa; MoJaHo 3yCTPIuHYy 3asiBY; IIi/l Yac PO3TJISIAY CIPaBH MiJATAIOTh 0O0B sI3-
KOBOMY BCTAaHOBJIEHHIO TIPUUYMHU TA Miclle BUHUKHEHHS MOJOMKHU ITPUXOBAHOTO
BHYTPITHBOOYANHKOBOTO MEPEKEBOTO TPYOOIPOBOY TAPSIYOTO BOJIOMOCTAYAHHSI
(cTosikoBHX TPYOD), CIIOCOOU YCYHEHHSI MOIIKO/KEHO] TiJISTHKU TPYyOOIIPOBOJLY, YMOBH
BUKOHAHHS PEMOHTHUX POOIT, 1[0 MOTPeOY€E IMPOBEAEHHS CYA0BOI OyAiBeJIbHO-TEX-
HIYHOI €KCIIePTHU3HU, a TaKOXK JOIUTY CBi/IKiB; OCKIJIbKK Yy BiJIlIOBi/laya BUHUKAIOTD
CYMHIBU IIOJIO PSI/Ly TOKYMEHTIB, SIKi Ha/laHl 1103UBaYeM, TOMY MPOCUTD CYJI OTJisi-
HYTHU OPUTIHAJIN B CY/IOBOMY 3aCiJIlaHHI; 3 METOIO ITPaBUJIBHOTO BPETYJIIOBAHHS CIIOPY;
OCKIJIBKY Bi/IIIOBiIaueM MOBHICTIO 3allepevyeThcsl HasBHICTb Y HbOTO Ilepe/l 1031Ba-
yeM 3a60PrOBAaHOCTI, @ TAKOK 3aKOHHICTD TMi/ICTaB /IS CTATHEHHST 3a00PrOBAHOCTI He
€ JIOBEJIEHOIO Ta MOTPedye PeTesIbHOTO JOCTIIZKEHHST I0Ka3iB y paMKaX 3arajbHOTO
MMO30BHOTO TIPOBA/[KEHHST? TOIIIO.

Bapro 3ayBaxuT, 1110 MUTAHHS PO TOPSJIOK PO3IJISILY CIPABU 1 TTPOBE/ICHHS
CYJIOBOTO 3aciJlaHHsI He MOKe BUPINIyBAaTUCS TiJIBKM HA TiJCTaBl 3asBU 1103MBaya
abo Bignosigaua y crpasi. Cy/ MOBUHEH BUPINIYBAaTU MUTAHHS PO MPU3HAYECHHS
CY/IOBOTO 3acCiJiaHis, BPaXOBYIOUN 00’€EKTHBHI OOCTaBUHU CIIPaB, HATIPUKJIAMI, Bijl-
HOBiZIHO 10 BUMOT 4. 3 ¢T. 274 TaKoIO MifICTaBOI0 MOXKe OYTH — CKJIAJHICTD CIIPABU

! Tus.: Pimenns CasrommHcbkoro paiiontoro cyay m. Kuesa. URL: http://www.reyestr.court.gov.
ua/Review/77458138; Pimtennst Illesuenkiscbkoro paiionnoro cymy M. Kuesa. URL: http://www.
reyestr.court.gov.ua/Review/77876557; Pimenmns IlleBuenkiBcbkoro paiionHoro cymy M. Kunesa.
URL: http://www.reyestr.court.gov.ua/Review/78012565; Pimtenns I[leuepcbKoro paiioHHOTO Cymay
m. Kuesa. URL: http://www.reyestr.court.gov.ua/Review /78104332 Ta in.

2 Jlus.: Pimennst CarommHcbkoro paiiontoro cyay M. Kuesa. URL: http://www.reyestr.court.gov.ua/
Review/78373718; Pimennst /[Hinposcbkoro paiionnoro cyay M. Kuesa. URL: http://www.reyestr.
court.gov.ua/Review/75215164; Pimenust IlleBuenkiBcbkoro paiionnoro cyay M. Kmesa. URL:
http://www.reyestr.court.gov.ua/Review/77317620; Pimentsi J[HIIPOBCHKOr0 PallOHHOTO  Cyy
M. Kuesa. URL: http://www.reyestr.court.gov.ua/Review,/78142027; PimenHs BiHHUIIBKOTO Mich-
Koro cyny Binnuupkoi obmacti. URL: http://www.reyestr.court.gov.ua/Review/72152865; Piutents
O6osoncbkoro pationtoro cymy M. Kuesa. URL: http://reyestr.court.gov.ua/Review/75318570;
Pimennss JIninposcbkoro paiionnoro cyay M. Kuesa. URL: http://www.reyestr.court.gov.ua/
Review/76049026; Pimenns [osociisebkoro paiionHoro cyay m. Kuesa. URL: http://www.reyestr.
court.gov.ua/Review,/77311005.
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i HeOOXiZHICTh JOIMUTY CBIZKIB, SIKi IIOBUHHI MOBIJOMUTH CYAy OOCTaBUHM CIIPABH,
SKUMU OOTPYHTOBYE CBOI BUMOTH TI03MBay abo 3amepedye BiAoBigad.

OTske, HANOIIBIT TIPOGIEMHIM, Ha HAIII TOTJISA/, € 3aCTOCYBaHHS Y CY/IOBIil ITpak-
THIIi TTOJIOKEHD TIPO CIIPaBU HE3HAYHOI CKJIAHOCTI Ta iHIII CIIpaBH, AJIS SIKUX Tpio-
PUTETHUM € IIIBU/IKE BUPIIIEHHS CIIPABH, a, OTKe, PO3IJIS/] Y CIIPOIIEHOMY TT030BHOMY
[IPOBAJIKEHHI MOKIMBUIL €3 BUKIMKY CTOPIH. Y TaKOMYy pasi cy/ Ma€ BUPILIMTH, Y1
€ JIOIIJIBHUM PO3TJISI CIIPABU B TIOPSIIAKY CIPOIIEHOMY ab0 3araJilbHOMY MO30BHOMY
MTPOBA/KEHHI, BpaxoBYIOUn mMoJioxkeHHs 4. 3 cT. 274 I1ITK 2017 Ha MOMEHT BiJIKpUTTSI
MPOBA/KEHHS Y CIIPaBi, a TAKOK BUXOSYHN 3 TOTO, IO TTE€PEXiT Bijl PO3IJISLY CIIPaBU
B 3arajJbHOMY IIO30BHOMY IIPOBA/KEHHI /10 PO3IJIFLY B MOPSIKY CIPOIIEHOTO 1IPo-
Ba/UKEHHST He repebadyeHnii 3aKOHOIaBCTBOM.

Ymosu, 3a SKUX PO3TJISI CIPAaBU MOKE BifIOYBATHUCSI B CHPOIIEHOMY IMOPSIZIKY,
i mpouedypa supiuenns numanns npo nopsdox posensdy cnpasu susHaueHi ITITK
2017, ane ogHO3HAUHO He TepeabadeHo, 10 0coba 30008’ a3aHa 3BEPHYTUCS 10 CYLY
3 KJIOMIOTAHHSIM TIPO PO3TJIS Y MOPSIKY CIPOIEHOTO TTPOBA/KEHHST CIIPABH, 1110 €
MaJIO3HAYHOIO, HaBiTh Ha mifcTasi 1. 1 4. 6 c¢t. 19 (cnipaBu, B AKUX IiHA 1TO30BY He
HEPEBUIIYE CTa PO3MIPIB MPOKUTKOBOIO MiHIMYMY JJIsl TIpaiie3gaTHux ocib). Boa-
vouac y IIITK Hemae BiMOBIIHNX MMi/ICTaB 71T Bi/IMOBH Y BiJIKPUTTI TTPOBAJIKEHHSI,
HOBEpHEHHS, 3a/IMIIeHHs 6e3 Po3Iiistay abo HaBiTh 3a/JUIIEeHHsT Oe3 PyXy 3asBU, SKILO
ocoba 3BEpTaEThCs He B nepebaueHOMY 3aKOHOM TIOPSIKY PO3TJISLY MaJO3HAuHOT
CIIpaBH, TOMY MOKHA 3DOOWTH BHCHOBOK, 1[0 CIIPOIIEHUI MOPSIIOK € 0O0B’I3KOBUM
y pa3i HasIBHOCTI CYKYITHOCTi OOCTABUH i MOKE PO3TJISAATHCS SIK aJbTepPHATHBA /10
3araJbHOr0 MO30BHOTO MpoBa/KeHHs. Cy1 BUPIlIYE 1ie TUTaHHS, 3aCTOCOBYI0UYN 4. 1
ct. 277 1IIK 2017.

Ha nam mormsiz, anroput™ BUPITIEHHS MMATAHHS PO PO3TJIS/L CIIPABU B 3arafib-
HOMY a00 CIIPOIIEHOMY MO30BHOMY TIPOBA/KEHHI € TaKUM: IHII[iaTHBa PO3MOYATH
CIIpOII[eHe MT030BHE IIPOBA/PKEHHS BCE K TaKW HAJIEKUTD II03MBAYeBi, a/lKe BiIIIOBITHO
10 4. 2 cr. 184 IIIIK 2017 came no3wBau Ma€e TIpaBo B TIO30BHIl 3asBi 3asIBUTH KJIO-
MOTAHHS ITPO PO3IJIS]L CIIPABU 32 TPaBUJIAMU CITPOIIEHOTO TTO30BHOTO TTPOBA/IXKEHHS,
SKIIO TaKUN PO3TJISL OMycKaeThes M Kozekcom. 111 Te3a miTBEp/KY€EThCS TAKOK
THM, 10 BiAnmoBizHo 0 4. 1 c1. 276 III1K 2017 xronoranHs mo3nBada po PO3TIISI
CIIPaBU B TOPSIIKY CITPOIIEHOTO MTO30BHOTO TIPOBA/KEHHS MOAETHCS Y TTUCHMOBIT
(hopMi OIHOYACHO 3 TTOIAHHSIM TI030BHOI 3asiBM a60 MOKe MicTUTHCH Y Hill. [Topabiry
JIOJTIO ITI€1 CTIPaBU HAJEKUTh BUPIIUTHU CY/Y, SKUU ITiJ] 4ac BIIKPUTTS MPOBA/KEHHS
Ma€ BpaxXyBaTl YMOBH, BU3HaueHi B 4. 1 ct. 11 (IIponopIiiiHicTh y 1UBIIBHOMY CYI0-
YUHCTBI), @ TAaKOXK Y 4. 3 cT. 274, a Takoxk Bumorn yactud 1 ta 2 ct. 277 HIIK 2017.
Buxozsiun 3 1UX MOJOKEHb, CyJl IPXU BUPIIIEHH] MATAHHS PO PO3IJISA]] CIIPABU B
HOPSIIKY CITPOIIEHOTO ab0 3araibHOTO MMO30BHOTO TIPOBA/KEHHST BPAXOBYE Taki obcTa-
BUHM: 3aB/IaHHS IIMBIJIbHOTO CY/IOYMHCTBA; YU CTAHOBUTD PO3IVIAJ CIIPABU 3HAUHMUIA
CYCIJIBHUI iHTepec; 3a0e3MeueHHs PO3YMHOTO OaJaHCy MiK IPUBATHUMM i myO6/Iiy-
HUMMU iHTE€pecaMu; CKJIAJHICTh CIIpaBK Ta KaTeropiio; 0coOJMBOCTI MIPeAMeTa CIopy;
o6paHMii O3MBaYeM CIOCIO 3aXUCTY; IiHY MO30BY; 3HAUYEHHSI PO3IJISILY CIPABU JJIS
CTOPIH, KiJIBKICTh CTOPIH Ta IHIMNX YYACHUKIB CIIPABH; Yac, HEOOXITHUN /IJIsT BUMHEHHST
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TUX YU IHIUX JIil, PO3MIP CYZIOBUX BUTPAT, TIOB’SI3aHUX i3 BiITIOBITHUMHU TIPOIIECYaJTb-
HUMU JIisSIMH, 0OCSIT Ta XapakTep J0Ka3iB y CIpaBi, B TOMY YHCJI 94U MOTPIOHO Yy CIIpaBi
MIPU3HAUYUTHU €KCIIePTU3Y, BUKJIUKATUA CBIJIKIB TOIO; & TAKOXK JIYMKY CTOPiH 1010
HeOOXiTHOCTI PO3IJISITY CITPABH 3a MPABUJIAMHE CIIPOIIEHOTO TIO30BHOTO MTPOBA/IKEHHSI.
3apas BapTO TakoK MopiBHATH 3a3HadeHi mosokenHs 3 Civil Procedure Rules 1998,
B SIKMX BUMOTH IIO/IO TIPOIIOPIIHHOCTI PO3IJISY CIIPaBy GijIbI JIAKOHIUHI — 1€ PO3Mip
MTO30BHUX BUMOT, BAXKJIUBICTh CIIPaBH, 11 CKI/IHICTh, & TAKOK (hiHAHCOBOTO CTAHOBUIINA
cropin (Part 1, 1.1 (2) (¢)) [9].

Onpasy 3ayBaxXumo, 1110 B JKOJJHOMY 3 JIOCJI/I)KEHUX PillleHb 1TPU BUPIIIeHHI]
MIATAHHS [TPO PO3IJIS]L CIIPABU B MOPS/IKY CIIPOIIEHOTO IIPOBA/IKEHHS He 3Ta/lyBajIiCs
nonoxkenHs 3a3Havennx Buile crateit [IITK Ykpainn. Cyan Buxoauiv B OCHOBHOMY
3 HAgBHOCTI KJIONOTaHHS 3asBHUKA I[O/I0 PO3IJISY CHPABU B CIIPOMIEHOMY IIPO-
BA/IPKEHHI; y JIeIKUX BUIIQ/IKAX Y CIIPABU HAJXOAMWJMW 3allepedeHHs Bi/lloBijlaua, siki
OyayTh MpoaHasizoBaHi OiabII AeTanbHO. [IpUHATiIHO CJIiji 3BEPHYTH yBary Ha Te,
10 HaBiTh y pasi 3actocyBaHHs nosoxens 4. 6 ct. 277 IIIK 2017 i nocranoBieHHsA
CY/IOM yXBaJIA TIPO PO3IJIS/L CIIPABU 3a IIPaBUJIAMU 3arajibHOTO [1030BHOTO 1POBa-
JUKEHHS B OJIAJIBIIOMY, CY/IM He 3ayBakyBaJsIM IiZICTaBU Ta YMOBU TaKOTO PillleHHS.

Cepen cripaB, Ki po3rasfaancs B TMOPSAKY CIIPOIEHOTO TTO30BHOTO TTPOBa-
JUKEHHST, ajie CyZoM OyJio TIOCTAaHOBJIEHO YXBAJy TPO PO3TJISAI CIIPABU B MOPSIIKY
3araJibHOTO TI030BHOTO TIPOBA/[KEHHS, MOKHA BUJIIJINTU TaKi: CTSTHEHHST JliMEHTIB, a
TaKOXK 3MiHa CIIOCOOY CTSITHEHHST aliMEHTIB; BUSHAHHSI TIPaBa KOPUCTYBAHHSI JKUJTM
NPUMITIIEHHSIM; BTpaTa MpaBa KOPUCTYBAHHS JKUJIUM HMPUMINIEHHSM; 11030aBIeHHS
1paBa KOPUCTYBAHHA JKUJIWUM MPUMINIEHHAM Ta 1HIII.

AHaJtiz cy10BUX pillleHb CBIAYKMTD PO Te, IO cepes 00CTaBUH, SKi BU3HAYAINCS
SIK TIJICTaBa 7151 TIePexo/ly /10 PO3IJISily CIIPaBU B TOPSIKY 3arajibHOIO MTO30BHOTO
MPOBaJKeHHs1, OyJIM Taki: HeOOXiTHICTh MPOBEIEHHS €KCIIEPTU3HU, MHOKIHHICTD
CTOPiH, 3HAUHUI CYCHIJIBHUN iHTEpec Too. Y JEeSIKUX CIpaBaxX Cy/l He BAABaBCS /10
JETAILHOTO aHasi3y 00CTaBWH, IO TOTSHYJIN 3a COOO0IO TEPEeXij PO3IJIsLY CIIPABU
BiJl CITPOIIIEHOTO 10 3araJbHOTO TI030BHOTO ITPOBA/IZKEHHS.

3okpeMa, ojiHA 3 JOCTIKEHUX cripaB OyJa BifHeCeHa CYIOM 0 TaKUX, HIO
MaIOTh 3HAYHUII CyCHIIbHMIA iHTEpeC, I/ PO3TISLY B 3aTaTbHOMY ITO30BHOMY TIPO-
BaypkenHi. [le cripasa 3a mozoBom z10 Biamosizaya /(11 «Ilapaamentchkuii Temexkanan
«PAJIA» ipo 3axumcT YecTi, TiZIHOCTI, JITOBOI perryTallil, BA3HAHHS MOIMUPeHo1 iHhOP-
Mallii HeJOCTOBIPHOIO Ta CIPOCTYBaHHsSI Takoi iHdopmaillii, pileHHs y sKiit 6yJ10
yxBasieno Ileuepcbkum paitonnum cyzoMm M. Kuepa. YxBasoio cymay OyJio BiiKpuTto
MIPOBA/KEHHS y CIIPaBi Ta MPU3HAYEHO /IO PO3IJISILY 110 CYTi 3a [paBUIaMu CIIPOlile-
HOTO TIPOBAJKEHHsI, Oe3 TIOBiIOMJIEHHS CTOPIH 32 HASIBHUMHE y CIIPaBi Marepiagamu,
ajle Ha TiJICTaBi KJOTIOTAHHS TPe/ICTAaBHMUKA BiATIOBiIaua i3 3arepeyeHHs MU MPOTH
PO3IJI/y B HOPS/IKY CIPOIIEHOTO T030BHOTO ITPOBA/IKEHHS Ta POXaHHAM PO3IJIs-
HYTH CIPaBy 10 CyTi 32 TPaBUJIaMU 3aTraJbHOTO TIO30BHOTO MTPOBA/IKEHHS Y 3B'SA3KY
3 TUM, 1[0 PO3TJIA/ aHOI CIIPaBU CTAHOBUTH 3HAYHWI CYCIHIJIbBHUH iHTEpec. Amxke
1 11031BaY, i BI/INOBI/IaY € HAPOJHUMH JlellyTaTaMu YKpPaiHu, MOIIUPeHa BilloBijaueM
iHopMmallis rpyHTyBasach Ha JKypPHATICTCBKOMY pO3cJiayBanHi. Tox cym mpuiinios
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710 BUCHOBKY PO3TJISIHYTH CITPABY 32 MTPaBUJIAMU 3araJIbHOTO TIO30BHOTO TTPOBA/IKEHHST
Ta 3aMIHUTHU 3aCiTaHHS [IJIT PO3TJISILY CIIPABU IO CYTi MiZITOTOBYMUM 3aciaHHsIM!,

[Ile oxHie TakowO MiAICTABOO JIJISI PO3TJIS/LY CIIPAaBU B MOPSAKY 3arajbHOTO
M030BHOTO TIPOBA/KEHHS CyI0M OyJia BU3HAHA HEOOXIAHICTh 3aJy4EeHHS TPETiX 0Ci0
y pimrenni litiHenbkoro paiioHHoro cyay BiHHMIIBKOT 06J1acTi y cIipaBi 3a TI030BOM
110 JIMIOBEIBKOTO PailoHHOIO Bi/Iily Aep:KaBHOI BUKOHABYOI ciry:k0u ToJ0BHOrO
TEPUTOPIAIILHOTO YIIPaBAiHHS OCTHINT y BiHHUIBKINA 006acTi po 3000B’s13aHHS
BUMHUTH TIeBHI [il. YXBajoio cyay OyJi0 BiIKPUTO MPOBA/KEHHS y CIpaBi Ta Mpu-
3HAYEHO PO3TJIS/L CIIPaBU 32 TIPABUJIAMH CITPOIIEHOTO TO30BHOTO TTPOBAJIKEHHSI, aJie
BPaxXOBYIOYH, IO MTUTAHHS PO 3aJy4eHHsT TPETiX 0cib 10 ydacTi y crpaBi BUPIIIy-
€ThCS JIUIIE B MiITOTOBYOMY ITPOBAJKEHH], CyJl 3a3HAUYMB, 110 JOIIJIBHO 3iHCHUTHI
repexij 3 po3IJisAly JaHOi IUBIJIBHOI CIIPaBU B TIOPSZIKY CIIPOIIEHOTO TTPOBA/KEHHSI
B PO3IJIS/ CIIPABU 32 TPABUJIAMU 3arajIbHOTO TIO30BHOTO TIPOBA/IKEHHSI?.

Bapro 3ayBaskutu, 1110 3rajiati Buiiie 0OCTaBUHE CIIPABU MOKYTb CTaTH OOTPYH-
TOBAHUMMU TiJICTaBaMU [ il PO3IJISLy B TOPSIJIKY 3arajJibHOTO TTO30BHOTO MTPOBA-
JUKEHHS, ajie TIPU 1bOMY BakKJIMBO He JIOMYCTUTHU 3JI0BKUBAHHS TPOTECYATbHUMMI
IpaBaM#, TOMY OCHOBHOIO METOIO BCe K TaKM BapTO BU3HAUMTHU PO3IJISAJ CIIPABU
BizmoBigHO 10 a63. 2 u. 4 cr. 19 IIITK 2017 — BuXO[AsAYM 3 TOTO, IO POSIJIS AAHOI
CIIpaBHU uyepe3 CKJAAAHICTh Ta iHIIi 00CTaBUHU HEAOLLIBHUII Y CIIPOIIEHOMY II030B-
HOMY ITPOBA/’KEHHI.

BinbmricTs 3 mpoaHami30BaHUX CYAOBUX PillleHb MICTHIM B cOOI MiACTaBy st
IIpU3HAYEHHs CY/Z0BOTrO 3aCi/IaHHS B CIIPOIIEHOMY ITO30BHOMY IPOBAJKEHHI Bijl-
HOBIZHO 10 4. 5 cT. 279, He BAAIOYNCH /IO TEPEXOY /10 3arajbHOTO MO30BHOTO
MTPOBA/IKEHHS.

[Ile oxHa PO3MOBCIOAKEHA KATEropis cipas — Il€ BiAIIKOAYBaHHS 30MTKiB
y NOPAZIKY perpecy 3a mo3oBaMH CTpaxoBux Kommawiit 10 BunysatitiB /[ TII, axi
3/1e01JIBITOTO PO3TJISIIAIOTHCS B CIIPONIEHOMY MOPSIZIKY, ajie B AeSIKUX 3 HUX CYIH
JOXOJINJIA BUCHOBKY MPO HEOOXIAHICTD iX MOAATBIIIOTO POTJISILY B MOPSIIKY 3araib-
HOTO TI030BHOTO TIPOBA/KEHHS (3 OIVISY Ha IIPeMeT CIOopY, 10 BUHUK MiX CTO-
pPOHaMH, XapakTep CIIPHUX MPABOBITHOCHH, TIPEJMeT 0Ka3yBaHHS, 3 YpaXyBaHHAM
KJIOTIOTAHHA BifIIIOBi/Iava; OCKITbKU CIIpaBa € CKJIAJHOIO Ta y BiJI3WBI Bi/MTOBiaya
HABOJSITHCST BIZIOMOCTI, sIKi TOTPeOYIOTh TOCTIPKEHHS 1 3 IKUMU TT03UBaY He 3TOJIEH;
OCKIJIBKY /IO Cy/y HaJI#IIOB 3yCTPIYHMII TT030B; 4acTo Oe3 3a3HadeHHs MijcTas?).

Ha namr norsig, He 0CUTh BUBAXKEHOIO € CY/I0Ba TTPAKTUKA, KOJU CYU TI0CTa-
HOBJISIJIN YXBAJIHU IPO TOJQJIBIINI PO3IVISIZL CIIPaBU B MOPS/IKY 3araJbHOIO IO30BHOTO
MPOBa/I)KEHHS, He 3a3HaYal0oyu JIOCTATHIX Ha I1e Mi/ICTaB, y TaKUX KaTeropiax crpas,

! Tus.: Pimenns Ileuyepcbkoro paiionnoro cyay B M. Kuesi. URL: http://www.reyestr.court.gov.ua/
Review/72558050.

2 Jlus.: Pimenns Lninenpkoro pailonroro cyay Binnumpkoi obmacti. URL: http://www.reyestr.court.
gov.ua/Review/77257238.

3 Jlus.: Pimennsi Cosmom'siHcbkoro paitonroro cymy M. Kumesa. URL: http://reyestr.court.gov.ua/
Review/79304908; Pimennst TosociiBebkoro paitonroro cyay m. Kuesa. URL: http://reyestr.court.
gov.ua/Review,/78171039; Pimenns J[Hinposcbkoro paitonHoro cymny M. Kuesa. URL: http://reyestr.
court.gov.ua/Review/74533711.
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IUIsl SIKUX MPIOPUTETHUM € HIBU/IKE BHPILIEHHSI CIpPaBU, 30KpeMa, CIpaBU MPO
BU3HAYEHHS MICI[S MPOKUBAHHS MaJIOJITHIX JiT€id, a TAKOK CTATHEHHS aJiMEHTIB
Ha yTpuManHs Aireii'. Hanpukimaz, y cripaBi po BU3HAYEHHS MICI[ST TPOXKUBAHHST
MAJIOJIITHIX iTeH, B sIKil yxBasow cyaii CosoM SHCbKOTO palloHHOTO cyay M. Kuesa
Biz 19 kxBiTHs 2018 p. OyJI0 BiAKPUTO CIIpOIEHEe TTO30BHE MPOBAKEHHS, a 3a KJIO-
MOTAHHSM TIPE/ICTaBHUKA 1T03WBaYa 1IPO MPU3HAUYEHHS POS3IJISY CIIPABU B MOPSAKY
3araJbHOTO TTO30BHOTO TIPOBA/KEHHS, Cy/l TPUHIIOB /10 BUCHOBKY TIepelTH 10 PO3-
TJISITy CTIPaBU 32 TIPABUJIAMU 3aTaJbHOTO TIO30BHOTO TIPOBAKEHHS.

Tak camo B cITpaBi 3a TI030BOM TIPO 301JIBIIIEHHST PO3MIPY aJliMEHTIB Ta CTSITHEHHST
3ab0OProBaHOCTI 10 aJiMeHTaX, B sKiil yxBasoto Bix 27 rpyaus 2017 p. Bigkpuro mpo-
Ba/KEHHS y CIIPaBi Ta MPU3HAYEHO /10 PO3TJISLY 110 CYTi 32 IPaBUJIAMU CIIPOIIEHOTO
poBa/KeHHs, a 26 ciuns 2018 p. cyx npuiinios /10 BUCHOBKY PO3IJISHYTH CIIPaBy 3a
MTO30BOM 32 TPaBUJIAMU 3aTaJIbHOTO TTO30BHOTO MPOBA/KEHHS Ta 3aMIHUTH 3aCiTaHHS
JUUIS PO3TJIL/Y CIIPaBM MO CYTi MiATOTOBYMM 3aCiflaHHIM Ha IMiJICTaBi KJIOMOTAHHS
IIpe/ICTaBHUKA Bi/IIIOBI/laya i3 3arepedyeHHsIMU [IPOTHU PO3IJISLY B IOPSIKY CIIpOIie-
HOTO II030BHOTO ITPOBA/IPKEHHSI, OCKIJIbKY CIIpaBa IPSMO 1I0B’si3aHa 3 IpaBaMy TUTUHI
Ta CTOCYETHCSI HE JIMIE CTATHEHHST aJiMeHTIB, a il 36iJbIIeHHs] CYMU aJliMEHTIB.

3okpema, 0cOOJMBY KaTEropiio CIpas, MO PO3TJSAAIOTHCS B CIIPOIIEHOMY
MOPSIZIKY, CTAHOBJISATH CHPaBU MPO BU3HAHHS /IOTOBOPIB OpPEHIH 3eMJi Heilic-
HUMH, B SKUX 3a3HAYAETHCS, IO IMAMUC Ha JOTOBOPI HE HAJEXUTHh CTOPOHI-3asB-
Huky. Hanpukiaz, y cupasi po BU3HAHHS /I0TOBOPY OPEH/IM 3€MeJIbHOI JIIJISTHKI
HeJCHIM T03MBaY TIOCUJIABCS Ha Te, 1110 1ii 0yJ10 Bigomo, mo TOB «/IHicTep-Arpos,
a B nozpasibimomy CTOB «ATPOKPSIK»> 06pobiisiin HasieskHy Tt 3eMeTbHY JIJISTHKY,
OJTHAK 32 HEBIZIOMUX Mi/ICTaB y KorIil oroBopy openzu 3emui 6/ i 28.10.2010 p. ta
akTy nepemayi 3emi Big 28.10.2010, mo yxuaageno mizk TOB «/lrictep-AI'PO», nipa-
BoHacTynmHUKOM KOro € CTOB «ATPOKPAK» Ta OCOBA_1, Bij iMeHi To3nBaua
MIMICK B JOKYMEHTAX TIPOCTABJIEHO 1HIIOI0 0c00010, SIKi KapIMHAIBHO PI3HITHCS i3
IIMTUCOM TI03MBayva, B TOMY YMCJIi TTPOCTABJICHUM Y MACTIOPTi TPOMaITHUHA YKPaiHU.
Oxpim TOTO, MiAITNCH, TIPOCTABJEHI Bi/l iMEHI OPEH/IO/IABIIS B IOTOBOPI Ta aKTi MPHU-
floMmy-niepeadi 3emii, PI3HATHCS TaKOK Mixk c00010. Cy1, pO3IJISHYBIIM MaTepiajiu
CIIPaBU B TIOPSIIKY CITPOIIEHOTO MPOBA/KEHHS, BU3HAB JIOTOBIP OPEHIN 3eMeJbHOI
sk HexpiicHum?, He 3amepeuyioun B IiJIOMy MOXKJIHUBOCTI BU3HAYEHHSI CYZIOM
HaJIeKHOCTI MAMUCY Tiil 4 iHIIH 0co0i, TIOCTAa€ OJIHAK TTUTAHHS, Y1 PO3TJISAIAB CY/I
HeoOXiHicTh 260 MOIIIBHICTD TIPOBEICHHST €KCIIEPTU3H Y CIIPaBi.

! Tus.: Pimenust CosioM’stHebKoTo paiiontoro cyay m. Kuesa. URL: http://www.reyestr.court.gov.ua/
Review/73946899; Pimenns Jlynpkoro michkpaiionHoro cyay Bosmnebkoi obmacti URL:  http://
www.reyestr.court.gov.ua/Review,/73533600.

2 Jlus.: Pimennss YepHiselpkoro pailorHoro cymy Binauibkoi ob6macti. URL: http://www.reyestr.
court.gov.ua/Review/78510202; Pimenns YepHiBenbkoro paiioHHOTO cyay BinHuibKoi o6JacTi.
URL: http://www.reyestr.court.gov.ua/Review/78510210; Pimenns KmepuHCHKOTO MichbKpailoH-
Horo cyay Binnunpkoi obmacri. URL: http://www.reyestr.court.gov.ua/Review/77717149; Pimenus
JKmeputcbkoro michkpaiionHoro cyay Binauipkoi obaacti. URL: http://www.reyestr.court.gov.ua/
Review/77717477; Pimenns [lapropoacekoro paiionHoro cymy Binnunpbkoi obmacti. URL: http://
www.reyestr.court.gov.ua/Review,/76965954.
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3ayBajkKUMO TaKOX, 10 B IMPOaHaNi30BaHUX CYJIOBUX PIlIEHHSIX HEUACTO
3rajlyEThCs PO CHPOOH JA0CYA0BOrO BperyaoBaHus cnopy'. Ile Bkasye Ha TeBHi
HeMoTiKM peopMU MPABOCYJIsI, OCKIIbKY OibIl e(eKTUBHUM [IJIsT BUPIIIEHHS
6i/bII0T YacTUHU CHOPIB, MO PO3TJASIAAIOTHCS B CIIPONEHOMY TO30BHOMY
NpoBa/KeHHI, TOBUHHO OyTM I03acyJ0Be BUPINIEHHS, sKe 3a J0IMOMOTOI0
PiBHOMaHITHUX CIIOCOOIB, IO BPaXOBYIOTh OCOOJMBOCTI IIPEJAMETa CIOPY, CKJIALY
CTOPiH, JAI0Tb MOKJIUBICTD IICHO MBUAKO 3HAUTU KOMIIPOMIC i BPeryJioBaTH CIip.

Bucnoexu. 1lincymoByioun, 3a3Ha4UMO, TIIO BCIM CY/IOBUM PIllIEHHSM, 3TaJaHUM
y Ii#l cTarTi, IpUuTaMaHHa BiJICYTHICTHh nocuiaanb Ha 4. 1 c1. 11 Ta u. 3 cr. 274 IIIIK
2017 i, BIATIOBIIHO, JKOJIHUX TIOSICHEHb, YOMY CITPaBa PO3TJIAIAETHCI B CITPOICHOMY
HOPSIZIKY 1 BijiHeceHa 10 He3HaYHWX ab0 TaKUX, B SKUX MPIOPUTETHUM € IIBHKE
BUPIIIEHHS CIIpaBu. 30KpeMa, 11 CIIPAaBU 10/I0 peastidailii >KUTJI0BUX IIPAaB TPOMAISIH,
CTATHEHHS aJIMEHTIB HAa YTPUMaHHS MaJIOJITHIX JiTei, a TaKOX TMPO BU3HAYECHHSI
MICIIST TIPO’KUBAHHS MaJIOJIITHUX JIiTEH.

[IpunarizHo cig 3ayBaskuTH, 1110 B 3aKOHOJIABCTBI 1HINNX JIePsKaB CIPaBH, 110
PO3TJISI/IAI0TBCS B CIPOIIEHOMY TIO30BHOMY TTPOBAJKEHHI, TU(MEPEHINI0IThCI 3a
KpPHUTEPIiEM I[iHU TT030BY, a Takok KoHkpeTHol KaTeropii (Civil Procedure Rules 26.6
ta 27.1 Oynb-siki 10308 Ha cymy He Gizbine 10 000 dyHTiB, 3 0COOIMBUMU YMOBAMU
MIOZIO TTO30BIB TIPO BiINIKOYBAHHS MIKOIX Ta TT030BiB OpeHAATOPa JKUTIOBOTO TIPH-
MIITIIEHHST 10 OPEHI0AABI) [44].

Bopnouac nepexkoHaHi, 1110 1i/1 4Yac BUPINIEHHS TTUTAHHS 1TPO MOPSZIOK PO3TIISIY
CIIpaBU MaroOTh 3aCTOCOBYBaTHCs nosoxkeHHd 4. 1 ct. 11 Ta u. 3 cr. 274 IIIK 2017, Buxo-
JISIYM 3 TIPUHITMILY TIPOIIOPIIHOCTI IMBIJIBHOTO CYOUYMHCTBA, a TAKOK a03. 2 4. 4 cT. 19
ITITK 2017. 3 orysiy Ha 1ie, BOA4aEMO, 110 CYU MAlOTh MOTHBYBATH CBOI PillleHHS, a
TAKOK OLJIBIN MIMPOKO 3aCTOCOBYBATH MOJIOKEHHS TPUHITUIIB MTPOHOPIIHHOCTI IIUBLIb-
HOTO CY/IOYMHCTBA i CIBPOOITHUIITBA MiK CTOPOHAMHU 1 CyIOM JIJis 3a0e3TeUeHHsT pea-
JTi3artii OCHOBHOTO 3aB/aHHs — e(heKTUBHOTO 3aXUCTY MOPYIIEHUX TpaB ocib.

Bapro Takox mepeabdaynTii MOXKJINBICTD MEPEXO/Y Bijl CIIPOIIEHOTO MO30BHOTO
pOBa/KeHHsT 6e3 BUKJIMKY CTOPIH JI0 CIIPOIIEHOIO [MO30BHOTO PO3IJISIILY CIIPaBH B
CyZoBOMY 3acimanHi. Ajpke 31e01bIIOTO cepel IMiAcTaB 3acTocyBaHHs 4. 6 cr. 277
IIIIK € Taki, mo moB’si3aHi 3 peasizaiieo mpaBa 0coOu OyTH MMOYYTOIO CYAOM, aje
He OOTPYHTOBYIOTH CKJIQJIHICTh CIpaBU abo iHIIM 0OCTAaBUHU, Yepe3 sIKi HeOI[IbHO
PO3TJISI/IATA Y CIIPOIEHOMY MTO30BHOMY TTPOBA/I’KEHHI.
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Simplified lawsuit of civil proceedings in Ukraine: the challenges of the first year of application
in judicial practice

As a result of the reform of the Ukrainian civil procedural law in 2017, civil justice has undergone
significant changes — in courts of first instance may consider civil cases in a general procedure or in a
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simplified order. At the same time, the simplified procedure provides for two options: ordinary proceedings
with court hearings or written proceedings, in which case proceedings are conducted without summoning of
parties and without a court hearings. A generalization of the court practice of the courts of first instance,
as a result of the analysis of 258 court decisions of first instance courts, approved during 2018 and
available for research on the Single court decisions system website, provides an opportunity to highlight
the most pressing issues arising in judicial practice and to suggest ways of their solution. Consequently,
the problem of differentiation and the determination by courts of grounds for the consideration of civil
cases is the subject of our attention in this article.

To summarize, it was noted that court decisions mentioned in this part lack references to Part 1 of
Art. 11 and Part 3 of Art. 274 CPC 2017 and, therefore, have no explanation as to why the case is being
considered under simplified procedure and is classified as small claim or as a case which priority is a
quick resolution of the case. In particular, these are cases concerning housing rights of citizens, recovery of
alimony payments for the maintenance of young children, and the determination of the place of residence
of young children.

Authors concluded that in the legislation of other states, cases which are considered under simplified
procedure are differentiated according to the value of claim, as well as to the specific category (Civil
Procedures Rules 26.6 and 27.1, any claims with a value not exceeding 10,000 pounds, with special
conditions concerning claims for damages revocation and claims of a tenant of a residential property to
a lessor). At the same time, when deciding on the procedure for consideration of a case, the provisions of
Part 1 of Art. 11 and part 3 of Article 274 should be used based on the principle of proportionality of civil
proceedings and para 2 of Part 4 of Art 19 CPC 2017. In view of this, it is considered appropriate to draw
attention to motivating the courts' decisions, as well as wider application of the provisions of the principles
of proportionality of civil judicial proceedings and cooperation between the parties and the court to ensure
the realization of the main task - effective protection of violated claimant’s rights.

Keywords: civil procedure; simplified proceedings; small cases; insignificant cases; differentiation
of civil proceedings; written proceedings.
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IIpuuuHHas CBsA3b KaK yCJIOBUE JIEIUKTHON OTBETCTBEHHOCTH B npakTuke EBpomneiickoro cyma
110 IPaBaM YeJOBEKA: Jiejia O HAPYNICHUH NPOIE/YPHBIX TapaHTHit

Cmamosi NOCesUENA UCCIeO06aNUI0 NPUUUNHOL 63U 6 npaxmuxre Eeponeiickozo cyda no npasam
uenosexa. B poxyce enumanus — NpUuUNNAs CBA3b MEICOY HAPYULEHUEM 20CYOAPCMBOM NPOUCOYPHDLX
eapanmuil, npedycmompennvix cm. 6 Egponetickoti Koneenyuu 0 3auume npag 4ero6exa u 0CHOGHbIX C60-
600, ¢ 0010l CMOPOHDL, U BPEOOM, NPUUUNENIBIM 3aseumenio — ¢ Opyeoi. Coeran 6vl600, umo ciedyem
OMAUUAMY HeNnOCpedcmaeniivle NOCIeOCMEUL KOUKPEMH020 NPOUeOYPHO20 HAPYUWEeNUs U NOCIeOCMEUs.
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Bcmyn. Binnosinso 110 ct. 41 €Bporieiicbkoi KOHBEHIIII PO 3aXUCT MTPaB JIOJANHA
i ocroBomnosoxkHNX cBobos (mami — EKILI, abo Kouseniiist) «[sti|kmo Cy/ BusHae
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(dakr mopymentst Konewiiii abo POTOKOJIB 110 Hel i SIKIO BHYTPIIIHE TIPaBO Bijl-
noBiaHoi Bucokoi [lorosipHoi CTopoHn nepeabayae Jimiie YacTKOBE BiIIITKOLYBaHHS,
Cyn, y pasi HeOOXiTHOCTI, Hajla€ TOTEPIILIIN CTOPOHI CIIPABEINBY CATHCHAKITITOS.
Y cBoiil npenesieHTHIN TpakTUIll €BpONERChKUN Cy/ 3 MPaB JIOAUHN (Hajgaml —
€CILJ, abo Cym) HeOIHOPA30BO HATrOJIONIYBaB, 1O JJISI 3aCTOCYBAHHSI O3HAYEHOI
cTarti Ma€ OyTH YCTAHOBJIEHO NMPUYMHHUI 3B’I30K MiX mopyineHusM KonseHirii
Ta LIKOJOIO, IKOI 3a3HaB 3asBHUK [1, § 189; 2, § 127; 3, § 40]. 3aramom HeoOXia-
HICTb YCTAaHOBJIEHHS MMPUYUHHOTO 3B’SI3KY MiXK MOBEIIHKOIO JETiKBEHTA i MKOI0TO
MOTEPIIIJIOTO € I[IJIKOM OYEeBUIHUM i He3allePEeYHUM TTOCTYJIATOM JIeJIIKTHOTO TPaBa.
Onnak crertudika cripas, sKki posrisaaTbest CynoMm, TO3HAYAETHCS, cepejl 1HIIOTO,
i Ha mpobGJeMaTHIN [OCTI/PKEHHST 3HAUYIIUX /IS CIIPABU TIPUYUHHO-HACIIIKOBUX
3B’s13KiB. OCOGJIMBO i€ TTOMITHO y CITpaBax, Jie WAeThCs PO mopyineHHst [lepkaBoio
HPOIelyPHUX rapanTiii, mepeadauennx €KL

Ananiz ocmannix docaioxcens i nyoaixayii. Huui npakruii €Bponeichbkoro
Cy/ly 3 TIPaB JIIOJMHNA B YKPAIHCHKIN TTPAaBHUYIHN HAYI TPUIIJISETHCS YMMAJIO YBary.
[Mozwutii Cymy KOCHiKYIOTBCS B KOHTEKCTI KOHCTUTYIIIHOTO, KPUMIHAJIIBHOTO, a/IMi-
HICTPaTUBHOTO 1IPaBa, a TAaKOXK y KOHTEKCTI IpollecyalbHuX ramyseii rnpasa. IIpore
BKpail Masio po3Bifok, y sxux mnpaktuky Cymay Gyso 6 aHami30BaHO KPi3b MPU3MY
JIEJTIKTHOTO TIPaBa, i 1e B To Yac, K y 3apyOiskHuX mybsikariisx yco CtpacOyp3bKy
CUCTEMY 3aXUCTY TpaB JIOAMHN HAa3UBAIOTh CUCTEMOIO JIETIKTHOTO TIpaBa [4], mo3ask
BOHa rapaHTye abcosroTHi (y MUBILIICTHYHOMY PO3YMIiHHI I[HOTO CJIOBA) TIpaBa iHIU-
Bijla sIK TIEBHUIT status quo, 1o #oTo He MOsKe OYTH TTOPYIIEHO.

Cepen 3apy0Oixkuux myOsrikalliii, y AKUX AOCTIIKYEThCS MpodiieMa IIPUYNH-
HOTo 3B’13Ky B KOHTeKcTi mpaktuku €CILJI, Bapro HasBatu poboru D. Byrincki
(F. Bydlinski) [5], B. Kynanunua (Zupanci¢, B.) [6], I. Topan (I. C. Durant,),
M. Kemprep (M. Kellner) [7], K. Cunbox (K. Sulyok) [8] Ta in. Ha okpemy 3ragky
3acyyroBye (hyHmameHTambHa MOHOTpadis «/lemikTHe mpaBo B opuchpy/ieHiii €8po-
MENCHKOTO Cy/Iy 3 TIPaB JIIOAMHU> 3a 3araibHolo penakiiieio A. Mewniec (A. Fenyves),
E. Kapuep (E. Karner), T. Kozions (H. Koziol) Ta E. Creiinep (E. Steiner) [9].

Mema cmammi — susisutu ninxoau €CILJI 1o mpobieMaTnKu MPUIUHHOTO
3B’SI3KY Y CIIpaBax, MOB’SI3aHUX i3 TTOPYIIECHHSIM /IeP>KaBOIO-BiITIOBIITaueM MPOTIEeyP-
HUX TapaHTiii, mepenbadennx, 3okpema, ct. 6 €KILJL. IIpu 1ibomy 3a B3iperb Hamu
B34TO HacaMmIlepe/l CIIpaBU IIPO MOPYIIEHHS IIpaBa Ha [IPABOBY JIOIIOMOTY.

Buxnao ocnoenozo mamepiany. Y HayKoBiil JitepaTypi 3ayBaskeno, 1o €CILI
PIZIKO KOJIM Y CBOIX PIlIEHHAX JTOKJIATHO TOSCHIOE 3aCTOCOBAHY HUM METOJ0JIOTIIO
YCTAHOBJIEHHST TIPUYMHHOTO 3B’SI3KY |5, ¢. 72; 7, ¢. 461, 492]. Pazom 3 Tum He 1i/is-
ra€ CyMHIBY, IO TIPY OIIiHIlI 3B 513Ky TpUYMHA-HACTIOK Cy/T TOCTYTOBYETHCS TECTOM
«sIKOU He» (QHTIIHCHKOI0 — «but fors test, TaTUHCHKUN BiATOBIAHUK — conditio sine
qua non). 3TiHO 3 M TECTOM CJIi/J[ 3MOJIEJIIOBATH, SIK O PO3BUBAJIUCH MOJi1, SIKOM
JlepsKaBa-BiIMOBIIau He oTycTuAa nmopyinenas KouBenitii. AKio HaBiTh y TaKOMY
pa3i 3agBHUK 3a3HaB OW IKOJH, TO 1€ 3HAYWTD, 1O jgomyiieHe JlepkaBoio mopy-
IIeHHd He € MPUYUHOIO TTKO/IM, 1 HaBmaku. Ak 1e Buciaosmieno y ct. 3:101 [Ipuanmmis
€BPOIIENichKOTO eikTHOro TpaBa (Hazami — PETL) «[a]isuibHicts abo moBeminka
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(TyT i HazAM — ASJIBHICTH) € TPUIMHOIO MTKOU TTOTEPIIJIOTO, SKIO 32 BiICYTHOCTI
MISJIBHOCTI, MKoMa 6 He BUHAKJIAY.

Tax, y cupasi Tyxeabo-Texn ma inwi npomu Hidepaandie 3asiauis, nani Tyksa-
60-Tek1, ska MelllKaja Pa3soM 3 YOJIOBIKOM B AMcrepiami, 3BepHyJacs no Minic-
TepcTBa 3aKOPJOHHUX cripaB Hifepsan/iiB i3 TPOXaHHAM HAJIATH Bi3y HA TUMYacOBe
MPOKUBAHHS i I ITHAAATHITHIIN JoHbIT Merpe, sika nepebysasa B Epurpei. Miwic-
TepcTBO BiiMoBUsIO. Ilic/is YnCIeHHUX TIPOTIECIB MO0 OCKAPKEHHS BiJIMOBU TaHi
TykBabo-Tekn 3Beprymacst 1o E€CILJI cTBepmkyoun mpo nopymrenns cr. 8 €KILJI
(ITpaBo Ha moBary Jio mpuBaTHOTO i ciMeliHoro kuTTs). Ha ii mymxky, ypsan Hinepran-
J1iB, HETIPABOMiPHO BiJIMOBUBIIM B HAJIAaHHI Bi3u 1i JIOHDIlI, CTBOPUB MEPEIIKOM JIJIsI
BO33’€/IHAHHS CiM'l, SIKi He MOKYTh OyTH BUIIpPaBaHi IMiJsiMU 3abe3redeH st Mirpa-
IHOT TOMITUKHU. 3 OIJISAly Ha 1€, 3asIBHUI MPOCHUIA BiIIITKOAYBAaHHS 3aIO/isTHOI
il mkoau. /lo po3amipy Takoi NIKOJAW 3asiBHUIIS, CEpE/l 1HINOTO, BifiHEC A IPOIIOBI
KOIITH, SIKI BOHA IIOTPU Micslll IepekasyBaja poaudaM B Epurpero Ha yTpuMaHHS
noubku [10, § 55].

Cyn Bu3HaB, 10 Maso wmicie nopymieHss crarti 8 €KILJI, onnak y 3a10B0-
JIEHHI BUMOI'M IIPO BIIIIKOAYBaHHS MailHOBOI IIKOJAW BiIMOBUB, ITOCHUJIAIOYKUCH Ha
Bi/ICYTHICTh MPUYMHHOTO 3B’A3Ky Mi’K KOHCTAaTOBAHWM MOPYIICHHSM i BUTpaTamMu
3asIBHWIII, aJKe 3asIBHUIST BUTPATUIa O KOIITH HA YTPUMAHHST I BUXOBaHHSI TUTHHN
B Oy/Ib-sIKOMY pa3i, HaBiTh SKOM Ta MellKaja pa3oM 3 Hero, B Hixepmanmax. Cyn
3ayBa’KMB, 1110 3asBHUIISA «IIOHecaa O BUTpATH Ha JOTJISAA 32 Merpe He3aleKHO Bij
TOro, IposkuBaja octanus B Eputpei un Higepmanmax. Ili ko, oTske, He MiaIs-
raloTh BiJIIKOAYBaHHIO sIK cripaBeinBa caTuchaxiis» [10, § 57].

TakuM YUHOM, TECT «sIKOU He» nepeadavyae HeOOXiAHICTh BUCJIOBUTH TIPHUITY-
HIEHHS 11[0/I0 MOKJIMBOTO aJIbTePHATUBHOTO PO3BUTKY IO/iil. 3BicHa piy, Take IIpu-
MyIIEHHsST MyCUTh OYTH BUCOKOBIPOTIHUM JIJIs1 TOTO, aGU BOHO MOTJIO TIOCJIYTYyBaTh
CTaHIBHUM TPYHTOM JIJIsI CYZIOBOTO Pilll€HHS.

B oanux Bumnazskax 3aMo/ie/1ioBaTi aJbTepHATUBHUI PO3BUTOK 1O/ — HECKJIAIHO,
OJTHAK B IHIUX IIe 3aBJaHHA MOKe BUKJIUKATU YUMaJsi TpyaHoI . /o BUNaaKiB aApy-
TOro TaTYHKY HaJeKaThb CIIPABU 1IPO TMOPYIIEHHS TTPOIe/lyPHUX TapaHTiil.

Vasimo, 1o Jlepskasa Ha nopyuerns cr. 6 § 2 €KIIJI ve 3abesneynsia yyacthb
ajZiBOKaTa y CIipaBi po KpuMiHaibHe mpaBonopyineHs. OOBUHYBaYe€HOTO BU3HAHO
BUHYBATUM y CKOEHHI 3JI0YMHY 1 3acy/KeHO 110 mo3basienus Boui. [licsst 1boro
3acy/pkennit 3sepraerhesd 1o €CILJI, ckapskaunchs na nopyienas KonBeHilii Ta
BUMAaraloum Bi/IIIKO/YBaHHS NIIKO/M, 3aBJaHOI He3aKOHHUM 3acy/pkeHHaM. [IIkona
B TAaKOMY pa3i BKJIIOYAE SIK MOPAIbHY MIKOAY (CTpakIaHHs, SIKMX 0coba 3a3Haa
dyepes3 1o30aBJIeHHS BOJIi), TaK i MailHOBY IKoAy (3apo0iTOK, BTpayeHMil 3a yac
VB’ SI3HEHHST ).

3rifiHo 3 TMPUHIUIAME JIEJIKTHOTO MpaBa Jisi TOro, abu BUPINIUTH 110 CIIPABY,
Cyz Ma€ yCcTaHOBUTH HASIBHICTb TPUUYMHHOTO 3B’S3KYy MiXK 3asBJIEHUM TIPOIIE/yPHUM
MOPYIIEHHSIM, 3 OJTHOTO OOKY, 1 pe3yJbTaTOM CYOBOTO TPOBAJIKEHHS (SIKUM CTAJO
3aCy/IPKEHHST 3asiBHUKA) — 3 iHIIOrO. [HaKIe KayKydu, sIKIO CJIyBaTH TECTOBI «SIKOU
Hex», To Cy/l IOBUHEH yCTAHOBUTH, 4u OyJi0 O 3asiBHUKA BUIIPaBIaHo, ssk6u Jlep:kaBa
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3abesreyria yyacTh aJiBOKaTa y crpasi. [ Ko 3'Cy€eThCs 10 TaK, TO TMPUYUHHUN
3B’5130K €, 1 MMKO/IA MiJJIATaE BiAMKOayBanH0. AKio )k Cyn yCTaHOBUTD, 1O 3as1B-
HuKa Oys0 6 yce OHO 3aCy/KEHO, TO B TAKOMY pa3i IPUYMHHOTO 3B’SI3Ky HEMAE,
i MKo/a He TAIATAE BiAIIKOAYBAHHIO. 3MOJIENIOBATH, SIK OW PO3BUBABCS IPOIIEC,
SKOM B HbOMY OpaB yd4acTh aJlBOKAT — JIOCHTb HEIPOCTO, Ta iCHYE M iHIIa BasK/JIMBa
npobsiemMa. SKIO IPUIYCTUTH, IO MeXaHi3M IPAIOE caMe Tak, SIK OIMCAHO, TO
3HaunTh [leprkaBa MOKe YHUKHYTH BiZNOBIIAIbHOCTI 3a MOPYIIEHHS OYb-SIKUX IIPO-
I[elyPHUX TapaHTiii 32 YMOBH, IIO PilllEHHS TI0 CYTi clpaBu € 3akoHHUM. [ToaiOHmMit
CTaH peueil JI0BOJII 3aTPO3JIUBUMA, a/IKe CTABUTh 111/l CYMHIB I[iHHICTh TapaHTOBAHUX
KonBeHtiieo mpoiiecyajJbHUX TPaB.

Jlist Toro, abu yHUKHYTH Takoi 3arposu, Cy/l y CBOIX pilllEeHHSX PO3MEKOBYE,
3 OJJHOTO GOKY, Oe3Iocepe/Hi HaCAiAK KOHKPETHOTO MPOIEIYPHOTO HOPYIIEHHS, a
3 IHIIOTO — HACJIAKK CYIOBOrO IPOBAKeHHsS B 1ijomy. IIpu 1mpomy mig Gesmoce-
PEIHIMU HACJIIKAMHU PO3YMIEThCST MOPaJIbHA TITKOJIA, & caMe — TOUYTTsT 30€HTeKEHHS,
TpuBOTH, 00ypeHHst it GesmopaaHocti [11, § 43; 12, § 76], mo ix mepeknBae ocoba,
CTOCOBHO $KOI JIOMYIIEHO MOPYIIEeHHS TpoTe/iypHnX TrapanTtiii. HagBHicTh Takoro
poiy MopasbHOi miKoan npesiomyerbes!. [lompasaa, 10BOJII MOMUPEHOIO € TIPaK-
Ttnka, ko CyJl BKasye, 10 BU3HAHHS HUM (hakTy rnopyinenass Konsenitii came 1o
cobi BxkKe € JOCTaTHIM JJIs TOTO, abM 3aJarofAUTH BUILEO3HAYEHY MOPAJIbHY IHKOLY
[12, § 76; 15, § 157; 16, § 52]. Biarak BuMora mpo CIuiaTy IpOIIOBOI KOMITeHCAITil
BimxmisieTbed. Pazom 3 Tum € cupasu, y akux Cyz 10XOAUTh BUCHOBKY, IO CaMOl
JIAIIle KOHCTATAIlli TOPYIIeHHS 3aMaJso, 1 3adBHUKOBI HAJIEKUTh TTPUCYIUTH TEBHY
CyMy KOIITIB dK crpaBe/iuBy catucdaxkiito [17, § 72; 18, § 79; 19, § 143].

ITTo crocyeThcsd HACHIAKIB CY/IOBOTO TTPOBA/KEHHS B I[IJIOMY, TO B UYMCJIEHHUX
pillleHHSX 3yCTpivyaeMo I03UII0, 3a ko010 Cyj BKasye, 110 BiH «He MoKke OyayBaTi
snoraan» (cannot speculate) cTOCOBHO TOTO, IKUM OYB 01 Pe3yJIbTar CyI0BOTO PO3-
TJIsiLy, SIKOU TosioskeHb Kowusenttii Oysto nozgep:xano [12, § 76; 15, § 157]. Ha i mix-
crasi Cyj BiIMOBJISIE B 33/I0BOJIEHHI BUMOTHY TIPO BiJINTKOYBAaHHS TIKO/IU, 3aB/IAHOI
yepe3 3arajibHuil (HECTIPUSTIVNBUN JIJIs 3asIBHUKA) PE3YJIBTAT CY/I0BOTO TIPOBAJIKEHHS.

Jleski OCIHUKN BBaXKaloTh, 1110 «3a00poHa OyayBaTH 3[0rajii» O3HAYAE, 110
Cyz hakTHYHO BUKPECIIOE 13 MpeIMeTa JI0Ka3yBaHHsI MUTaHHS PO Te, SIK G PO3rop-
Tasncst mozii, sik6u He mopyrentst Kousenttii [7, ¢. 480]. [Ipore taka iHTepriperartist
BHU/IAETHCS MMOMUJIKOBOIO TIOHANMEHTIIE Yyepe3 Te, 10 JKOHE [TOCJiKEHHST TPUIIH-
HOTO 3B’SI3Ky 3a BH3HAYEHHSIM He 0OXOIUThCs Oe3 «OyayBaHHs 3/[0TajliB», ajlKe
KJIIOUOBMIT T€CT Ha IPUYMHHICTh — TECT «sIKOM He» — 3aCHOBaHWiT Ha HMOBIPHICHUX
CYJDKEHHSIX TTPO MOKJIUBUM XiJ| TOJTIM.

Tomy, Ha HaIIl TIOTJIsI, «3a00pOHY Oy/yBaTH 30Ta» CJIiJI TIYMAUUTH PaJIIe K
YKa3iBKy Ha Te, IO TSATap M0Ka3yBaHHS MOKJIaa€Thesd Ha 3assBHUKA. Cy (haKTUIHO
BKasye, 10 BiH He Oyze ragatu («OyayBaTu 3[0TaiB»), SIKUM O OYB pe3ysbrar

! HaituiTkimme 1o npesymritito CyJi BUCJIOBJIOE Y CIIPaBax IMpo MOPYIIEHHs] PO3YMHHUX CTPOKIB CY/I0-
BOTO PO3TIALY: «[mr]o cTocyeThest HeMaitHOBOI 1TKoan, To Cy/ MpUIyCKae HasABHICTh CHJIBHOI, XOU
i CITPOCTOBHOI, TIPE3YMIIILii, 110 HaAMipHA TPUBATICTh MPOBAKEHDb CIIPUYNHSIE HEMAWHOBY IIKOY»

[13, § 95; 14, § 204].
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ITPOBA/KEHb, AKIO 3a8BHUK CaM He HaBe/le HAJIEeKHUX /I0Ka3iB Ha KOPUCTD TOTO, 1110
nopynieHHs KOHBEHIII1 BIUTMHYJIO HA OCTATOYHE PillIeHHSs, yXBaJeHe 3a MiJICyMKaMu
IIPOBA/IKEHD.

Orox Cy, Ha Halle TepeKOHAHHS, TaKW BKJIIOYA€E aJIBTePHATUBHUN TTPABOMIPHU
PO3BHUTOK MOJIiiT 10 KOJIa 0OCTaBWH, SIKi MAlOTh 3HAYE€HHS JIJIsI BUPIIIIEHHST CITPABH.

3acTocyBaHHS TeCTy <«sIKOM He» B MOTO TpaAMIiNHII iHTeprperalii ga€ y mia-
CYMKOBI Tiaxim «Bce abo wHivoro» (‘all or nothing’), amxe SIKIIO TECT MMOKA3yeE, 1O
pe3yJibTaT MpoBajiKeHb OyB Ou iHmuM (K01 He mopyieHHst KoHBeHIIiT), TO 3asBHUK
OTPUMYE MOBHE BiJIINIKOyBaHHS, SKIIO K HABIAKW — 3asBHUK HE OTPUMYE SKOTHOTO
BiIITKOTy BaHHS.

[TpakTryHi HACTIAKM TAKOTO MiIX0/Ly 3HAYHOIO MIPOIO 3aJI€3KaTh BiJl CTAaHAAPTY
JI0OKa3yBaHHs, SKUM TIOCJTYTOBYETBCS Ccy/l. B anrio-amepukanchbKoMy IpaBi cTaHAap-
TOM JIOKa3yBaHHS JIJIs1 IIUBLJIBHUX CIIPAB € Tak 3BAHUN CTAHJAPT IepeBakayvoi iMo-
BipHOCTi (preponderance of probabilities). 1le o3nauae, 1110 Jist TOro, abu Cy/ BU3HAB
IeBHE TBEP/KEHHS JOBEIeHNM, CTOPOHi, Ha SIKY TOKJAZEHO TATap JAOKa3yBaHHS,
JIOCTATHBO JOBECTH, 110 HMOBIPHICTH TOrO, 1110 1€ TBEPKEHHS iCTUHHE, OiIbIla, Hixk
iMOBIpHICTH TOTO, 110 BOHO XHOHE. 3aCTOCOBHO /IO JOCJIKYBaHOI MPOOJIEeMATHKI
e Majio 6 0O3HAYaTH, 10 3asTBHUKOBI JI0CTATHBO JOBECTH, 1110, IKOU HE TIPOIEeypHi
MTOpYIIeHHs, JONYIIeH] il 9ac MPOBAKEHb Yy HAIIOHAJBHOMY CY/li, OTO TaHCH
OTPUMATHU CIIPUSTINBE JIJIsI HHOTO pitiieHHst Oysin 6 Oibiivu, Hix 1:2.

[Ipote anamiz mpaktukn €CILJI Bkasye Ha Te, o Cyj TOCTYTOBYEThCS CTaHIap-
TOM BiJIlUyTHO BUMOTJIUBIIINM, aHI’K CTAHAAPT TIePeBa’Kat0u0l iMOBIPHOCTI.

ITig uuM KyTOM 30py Ha OCOGJIMBY yBary 3acjyroBye crpasa I[lepxc ma inwi
npomu Cnonyuenozo Koporiscmesa. Y 1iiii cripaBi BOCbMepO 3asiBHUKIB OYJIN 3aCyIKeHi
MUPOBUMU CY/ITaMU 32 HECIJIATy MIiCIIeBUX MOATKIB 1 SIK HACTiOK — yB'ga3HeHi. [Tix
yac MPOBa/IKeHb Yy MUPOBUX Cy/aX 3asiBHUKaAM, Bcylieped noJioskenuam ct. 6 C€KILJI,
He GyJ10 3a6e31eUeHo MPpaBo Ha MPaBOBY JOMOMOTY. AJIBOKATH, OHAK, OyJIM 3aTydeHi
IiJ{ Yyac IPOBa/IKeHb 13 Ieperssly BUPOKIB Y BUIIUX 1HCTAHIIAX, 3a IMiJCyMKaM#1
SIKUX PIiIlIEHHsT MUPOBUX CY/iB MIOA0 BCiX BICbMOX 3asiBHUKIB Oysin ckacoBaHi. Ha
i mizicTasi 3assBHUKY 3BepHyaucd g0 C€CILJI, cTBepkyoun mpo mopyiieHHs cT. 6
EKILJI Ta BuMaraoum BiIKOAYBAaHHS IIKO/H, 3aB/JaHOT HE3aKOHHUM 3aCy/)KEHHSM.
«IIpuiimatoun Te, MO crpaBeATnBa catucGaKiliss He MPUCYKYETHCS Y BUTAIKAX,
KOJIM HEMAE MTPUYMHHOTO 3B’513KY MiK TIOPYIIEHHAM CT. 6 1 PillleHHSIMN HalliOHATHHUX
CY/IiB, 3asIBHUKH HATOJISITAIIH, 1[0 KOMITEHCAIlisT € HeOOXiTHOM0, KOJIU JIOBEIEHO, 110 Tii
pitreHHs Oy TIOMUJIKOBUMY 1 MPU3BEJIH 0 HECIPABEINBOTO M030aBJIEHHST BOJII.
Ha nymKy 3asiBHUKIB, Bil HUX He MOKe BUMAraTucst, o0 BOHM HAleBHE JIOBEJH, 110
HECTPaBe/JINBOCTI He crajiocst 6, skOu He mopyiienns ct. 6. [le o3nauano 6 BuMa-
ratu HeMOoXIBOTO. [[lo BasknTh HaTOMICTD, TaK T Te, MO He MOKHA CKa3aTH, 110
sIKOU 3asIBHUKK OyJid HAJIEKHUM YUHOM TIPEICTaBJIEeH], TO 1€ O He Majo KOIHOTO
3Hauennsi» [20, § 78].

Omnak Cyz BiAXuauB Taki apryMeHTH i Bi]MOBUB y 3a/I0BOJIEHHI BUMOTH TIPO
Bi/IIIKO/[yBaHHS IIKO/IM YCiM 3asiBHUKAM, OKPiM ofHOTO — TraHa Ilepkca, mo 6yB oco-
6010 3 IHBaJIAHICTIO 1 CTOCOBHO KOro JlepskaBa-BiIIOBifay BU3HAJIA, 0 IKOM 10T0
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[PEJICTABJISIB a[IBOKAT, HOro 6 TOUHO He GYJI0 3aCy/KEHO 10 YB'si3HeHHs. BiaMosiis-
foun perTi 3asBHNKIB, Cy1 MOKJINKaBCsT Ha 3a60opony «OyayBaTu 3poraams» [20, § 82].

3acTocyBaHHSI CTaHAPTY IlepeBa)kalovyoi iIMOBIPHOCTI Y 11i#l cIipaBi, BOYEBU/Ib,
nano 6 MPOTUJIEKHUN Pe3yJsbTaT, ajike Xo4a BUOIpKa i3 BOCHMU CIIpaB i HE HAJITO
GaraTourcesbHa, OMHAK TON (akT, mo yci 100 % pinienb, yxBajJeHUX 3a BiJICyTHOCTI
a/BOKaTiB, OyJiM B MOJAJIBIIOMY CKAaCOBaHi, BUPA3HO CBIYUTH HA KOPUCTH TOTO, IO
IIAHCH 3asiBHUKIB He OyTH yB's3HeHMMM SBHO mepeBuiuan 6 50 %, akbu iM Bij
caMoro 1movarky 6yJio Ha/[aHO HAJIEXKHY TIPABOBY JOTIOMOTY.

Takum umHOM, MiAXix «Bce ab0 HIYOTO» y MOEAHAHHI i3 BUCOKMM CTaHIapTOM
JIOKa3yBaHHS MPU3BOJUTD /IO YaCTUX BiIMOB (y BUMOTaX PO BiIIITKOYBAHHS ), SIKI
BA)KKO Y3TO/XKYIOTbCS 3 IHTYITUBHUM TIOYYTTSIM CIIPABE/IJIMBOCTI.

3 orsay Ha Ile B Haylli AeJIKTHOTO IpaBa OyJI0 BUHAMIEHO KOHIIEIIli, sKi,
Ha TPOTHUBArY IiJXOJ0BI «Bce ab0 HIYOT0», mepeabadyaloTb MOKIUBICTD HETOBHOI
KOMTIeHCaITil y pa3i HemeBHOCTI MPUIMHHOTO 3B’s3Ky. O/HI€0 i3 HUX € JTOKTpUHA
MIPETOBAHO TEOPI€I0 €KOHOMIUHOTO aHaji3y IMpaBa), KO0 MPUINHHUKN 3B’SI30K €
HEMEeBHUM, TO PO3MIp Bi/IIIKOyBaHHs BU3HAYAETHCS SIK TOOYTOK IIKOJIN, SIKOT 3a3HAB
Mo3WBaY, Ha KOe(MIilieHT iIMOBIPHOCTI TOTO, IO MPUYNHOI Tii€l mKoau OyJia moBe-
miHka Bignosigada. ToOTO, KO KO 3aBJaHa 3aCyKEHHSIM 3asBHUKA JIOPIBHIOE
10 tuc. €Bpo i Ipu 1IbOMY Oy/ie BCTAHOBJIEHO, 0 IKOU He MOPYIIEHHSI MPOTIe/Ly PHUX
rapaHTiil 1M/l 4ac mpollecy, To 3asiBHUKa 3 HMOBipHicTIO 60 % Gysn0 6 BUIpaBaaHO,
TO B TAKOMY Pa3i Ha KOPUCTD 3asiBHUKA Ma€ OyTU CTATHYTO 6 THC. €BPO’.

€CIIJI BupobUB y CBOIll MPaKTHUII CXOKY KOHIIEMII0 — «BTpaTa PeajbHUX
mozksnBocteit» (loss of real opportunities) [17, § 72; 21, § 80; 22, § 38]. Bona Bizxpis-
HSAETBCS BiJl MOIHO orucanoi TiMm, 1o Cy 10CTeMeHHO He BUPAXOBY€E KOeDIIlieHT
IMOBIPHOCTI TTPUYMHHOTO 3B’SI3KY, & HATOMICTh BU3HAYAE PO3MIp BiIKOMLYBAHHS
Ha OKO, BUKJIOUHO Ha OCHOBI BHYTPIITHHOTO TEPEKOHAHHS PO CITPABEJINBICTD
catucdakiiii.

[TokazoBoio y 1mboMy KOHTEKCTI € cripaBa Cabex Env Jleino npomu Dpanuyii.
3asgsuuk i3 1980 p. mparmoBas Gyxranarepom y mocosbetBi Kyseiity B Ilapuki.
[Ticg aBaguATH POKIB Ciry:KO0M i10oro OyJI0 3BLIBHEHO y 3B’SI3KYy 3 PECTPYKTypu3a-
II€I0 /lenlapTaMeHTiB 110COJIbCTBA. 3asBHUK OCKAp;KUB PillIeHHS TIPO 3BIJIbHEHHS /10
[Tapusbkoro TpynoBoro TpuOyHasy. TpubyHan BUSHAB 3BiIbHEHHST HEOOI PYHTOBAHIM
i Ha TMi#f miCTaBi CTATHYB Ha KOPUCTD 3agBHUKA KOMIIEHCAITIO B PO3Mipi 82 Tuc. €Bpo.

Opnak [Tapusbkuii anesAmiiHuil Cy/1 CKacyBaB PillleHHsT TPUOYHATY, BKA3aBIIIH,
[0 OCKIJIbKM 3asiBHUK € TIPAIliBHUKOM IOCOJbCTBA, 32 HUM Ma€ OyTH BU3HAHO
JUATIJIOMAaTUYHUN IMYHITET, a, OTXKe, HOro CIip He MOXKe PO3TJSAaThuCS CylaMu

! SIKImo 1moC/1iZIoBHO PO3BUBATH TAKWIi MiXi/l, TO OTPUMAEMO I[iKaBi Pe3yJbTaTh. YSBIMO, IO Yy4acTh
aZlBOKaTa B MPOIECI TMOTETUYHO MOrJaa 6 MPU3BECTH HE [0 BUIPABAAHHS, a JUIIE 0 3MEHITCHHS
CTPOKY 11030aBJIEHHS BOJI, 1 TIpU TOMY He HalleBHe, a 3 TaKOIO K iMOBipHicTIO B 60 %. [Ipunycrusuimy,
1110 3asiBHUKA OYJIO peasibHO 3acy/keHo 10 10 pokiB 1mo3baBieHHs BOJI, TOAI SIK 3a yYacTi aJiBOKara,
BiH OM oTpUMaB Jiuiie 6 POKiB, I IPHUIIYCTUBIIM, IO IIKO/A, KA 3aBIAEThCI KOKHUM POKOM YB'SI3-
HeHHd JopiBHIOE 1 THC. €BPO, ofiep:KMMO, 1o cyMa KommeHcarii gopisuioe (10 — 6) x 1000 x 0,6 =
= 2400 (eBpo) .
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Opanrii. 3asBarK 3BepHyBcs 10 Kacariitnoro cyny @pantiii. OgHak iforo ckapra
OyJsia BU3HAHA HENPUIHSITHOIO.

3 orJig/ly Ha 3a3HaveHe 3asBHUK 3pelnToio nozas 3assy /10 ECILI, ctepmxyoun
PO TOPYIIeHHs Horo mpaBa Ha pocTym 70 cyay. [locumatounces Ha cr. 41 €KILJI,
3aBHUK MTPOCUB CTSITHYTH HA MOTO KOPUCTh MaTepiajibHy MIKOAY B Po3Mipi 82 Tuc.
€BPO, OYEBUIHO, MAIOYM Ha yBa3i, 10 SKOU oMy He OyJI0 BiIMOBJIEHO B JOCTYII
JI0 TIPaBOCY/UIsL, TO BiH GU OTpUMAaB KOMIIEHCAILI0, SIKY TIePBICHO MPUCYANUB Ha HOTOo
kopucth Ilapusbkuii TpymoBuit TpubyHas. OKpiM TOTO, 3asiBHUK MPOCHB CTATHYTH
2 THC. €BPO MOPAJIbHOI ITKOJIH.

€CILJI Busnas nopymienud c1. 6 Kouenttii. [Ipu oMy 110710 BiANTKOYBaHHS
Cyn 3aznaunB take. «Xoua Cyz He MOKe Oy/IyBaTH 37I0TaJ[iB IIOJO TOTO, SIKUM OYB
6u pe3yJsibTaT CYZ0BOTO POSIJIsLY, AKOU cTan pedeil OyB inmum, Cyay He BUAAETHCS
HEPO3YMHUM PO3TJII/IaTh 3asBHUKA K TaKOTO, 10 3a3HaB BTPATH PEATbHUX MOKJIH-
Boctei. OKpiM TOTO, 3aIBHUK 3a3HAB HEMAWHOBOI ITKO/H, SIKYy HEe MOXKe 3arjajiuTu
cama Jintie KoHcTaTaliga (akty nopymennss Konseniiii. Criupaoynch Ha BUMOTH
CIpaBeIMBOCTI, BiAmoBigHO 110 cT. 41, Cyn npucymxkye 3asaBHUKOBI 60 THcC. €Bpo
cyMapHo 3a oboma Bugamu mkoau» [17, § 72].

YBaxkaeTnC, M0 TIe OHIEI0 HAYKOBOIO KOHIIEMIIIEI0, 3aCTOCYBAHHS SIKOI 7A€ Y
MiZICYMKOBI TaKi sk pe3yJbTaTH, K i JOKTPUHA BTPAUYEHOTO TITAHCY, — € BUEHHS TIPO
ajibTepHaTuBHI npuunan (alternative causes). Tak, BianosigHo xo cr. 3:103 PETL
«|sA]kImM0 € mexinbKa MisTBHOCTEN, KOKHA 3 SIKMX OKpeMo Moryia O OyTu jocrar-
HBOIO [IJIST CIIPUYMHEHHS MTKOJH, i TIPY IIhbOMY 3aJUIIAETHCS HETIEBHUM, SIKa i3 HUX
HacIpaB/li CIPUYMHUIIA MTKOY, TO KOKHA AISIbHICTh BBAXKAETHCA MTPUUYUHOIO Y Till
Mipi, KA BiATIOBIZIa€ UMOBIPHOCTI TOTO, MO caMe IS AiSTbHICTh HACTPABl CIIPUIH-
HUJIa IIKOJY TOTepIizoro». Byayun iHTeprpeToBaHO0 KPi3b MPU3MY BYEHHS I1PO
aJIGTepPHATUBHI IPUYUHH, JOCI/UKyBaHa HAMU CHUTYyallisl HaOyBa€ TaKOTO BUTJISILLY.
[TprunHOIO 3acyKeHHsT 3asiBHUKA MOTJI0 OyTu abo mopyiinents /lepskaBoio 1mpo-
[elypHUX TapaHTiii, ab0 B IiJIOMY ITPaBOMipHA [iSJIBHICTD MOZ0 PO3CJIiyBaHHS i
pO3TJIAy clipaBu. BimoBifHO, MIKOAA MiJIATA€ KOMIIEHCAIlil Jiullie B Till YacTuHi,
B AKill BOHA CIIPUYMHEHA TTOPYIIEHHAM MPOIEJAYPHUX TaPaHTI.

He mosxHa, o/iHak, He TIOMITUTH, 1[0 BYEHHS 1IPO aJbTepPHATUBHI IPUYNHU TJIY-
MAUYUTBhCS B TAKOMY Pasi /IOCUTH BITBHO, a/’Ke 32 BU3HAYEHHSM [IJI 3aCTOCYBAHHS
KOHIIEMIil aJIbTePHATUBHUX IIPUYMH HEOOXiHa HASBHICTH MIOHAMEHIIE ABOX Jis/Ib-
HOCTeI, TO/Il SIK Y HaBeJIeHOMY TNPUKJIa/i MAEThCS HACIIPAB/Ii JIUIIE OJ[HA, a caMe —
HisIbHICTD JlepsKaBy MO0 PO3CIIiAYBaHHS il PO3IJISILY CIIPaBH, i PAMKAX 5SK0i OYIIO
JIOMyIIeHo Ti abo iHIIi MPOoIeAypHI MopyiieHHs. Biarak, 3aMicTh [BOX OKPEMINTHIX
MISLTBHOCTEN MaeEMO OJIHY [SITBHICTD, siKa TIOTJIMHAE cOOO0TO THIITY.

Vrim, icHy€ TpeTiil croci6 TOKTPUHAIBHOTO OOIPYHTYBaHHS HEOOXiTHOCTI YacT-
KOBOTO BiziikoyBanusi. Tak, onucany mpobyemMy MOKHAa KOHBEPTYBATH, TIEPEHICITN
i3 MJIOTUHYA TPUYMHHOTO 3B’43KYy B IJIONIUHY MOHATTS IIKOAM. SAKIO BU3HATH, 1110
BTpata mancy (abo MOKJIMBOCTI) SIK TaKa € MIKOO0M0, sIKa T JISITA€ Bi/IIITKO/yBaHHIO,
TO B TaKOMY pasi ¢ 6ysi0 6 yCTaHOBIIOBATH MPUYUHHUN 3B’sI30K He MIiK TIpoIie-
JIyPHUM TOPYIIEHHSIM 1 pe3yJibTaTOM MPOBAJKEHb, a, HATOMICTb, MiXK IPOIIE/lyPHUM
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MOPYTIEHHSIM 1, BJIaCHE, BTPATOIO MIAHCY. 3a TaKoi iHTepIpeTallii yCTaHOBJIEHHS TIPH-
YIHHOTO 3B’SI3Ky HE CTAaHOBUTHUME TIPOOJIEMH, OJTHAK HEIO TeIep CTaHe BUPAXyBaHHS
TOYHOTO PO3Mipy HIKOJU. 32 MaTeMaTUYHUMHU 3aKOHAMU I[iHa HIAHCY JOPiBHIOE
NMOOYTKY I[iHU MEPEeMOTH Ha BEJUYUHY MIAHCY, & TOMY B MiICYMKOBI OJEPKUMO TON
JKe pe3yJIbTaT, 10 1 ToTePe/IHbO.

Xou €CIIJI He HagTo 6araToCAiBHO MOSCHIOE 3aCTOCOBYBAHY HUM KOHIIEIIIIIIO
BTPauCHUX MOKJIMBOCTEH, BOHA, 3/Ia€ThCs, OiJIblIle HArajly€ came Takuii, TpeTiit Bapi-
aHT iHTEepIperarii mpodJeMu.

Ta oxpimM TpPHOX BUIlE3a3HAYEHUX KOHIIETIIH, SKi JAI0Th OHAKOBUI pe3yJibTarT,
iCHYy€ 1Ie OfMH MiAXiA 10 TpobIeMu TPUYMHHOTO 3B’'I3KY Y CIIPaBax MPo MOPYIIEHHS
nporneaypHux rapanTiii. 1leir migxiz, HA3MBAIOTh PEBEPCIEI0 TATAPS J0KA3yBaHHSI.
Moro cytb y ToMmy, 1106 TOKIACTH TATApP JAOKA3yBaHHS Ha JepKaBy-BillOBigava:
JepsKaBa Ma€ JOBECTH, 1O HABITh IKOM BOHA HE TIOPYIITyBaJia MPOIIEAYPHIX TaAPAHTIH,
pe3yJIbTaT MpOBA/IKEHD Bifl IIbOTO 6 HE 3MiHUBCSI.

Ileit migxin, mo cyTi, nepeabavyae MPe3yMIIiI0 Ha KOPUCTh 3asBHUKA, a caMe —
MIPE3YMIIIIII0 TOTO, M0 SKOU He mopyiieHHs: KoHBeHIi, To pillleHHsT HAaIliOHATHLHOTO
cyny Oyso 6 cripustauBuM st 3asiBHuKa. OMHAK Ja7eKO He KOXKHE MOPYIIEHHS
MIPOTIEyPHUX TapaHTil MOKe BUKJIUKATU [0 1i€i npe3ymmiii. Taxk, Hampukaa,
MOPYIIEHHSI PO3YMHOTO CTPOKY CYZIOBOTO PO3TJIANy (caMe Ha HbOTO, IK BiZIOMO,
HaliyacTille cKap)KaTbCsl 3assBHUKM) 3a3BMYail He MOBMHHO BBa)KaTHUCS IPUYUHOIO
Ii/ICYMKOBOTO PE3YJbTaTy ITPOBA/IsKEHbD.

TakuM 4MHOM, KapJIMHAIBLHOTO 3HaYeHHsT HaOyBa€ MUTAHHS TIPO Te, SIKi i3 Tpo-
1eJlypHUX MOPYIIeHb MAaIOTh BU3HABATUCS JOCTATHHOIO IMi/ICTABOIO JIJIA BiJITOBIAHOI
npe3yMILii, a siki — Hi.

Ha nanre nepekoHaHHs, BUPIIIUTH Ile MUTAHHS MOXHA 3a JOIIOMOTOIO IIijIXO-
B, siKi Bxke mictaau po3surok B mpaktuili Cymy. Tak, y 6aratbox pimrenusx Cyn
c(hopMyBaB KOHIIEMINIO «CIPABEIMBICTD TPOBA/KEeHHs B mijiomy» (the fairness of
the proceedings as a whole) [23, § 103—113; 24, § 144—150; 25, § 251]. 3rigHo 3
mieo kourerniieo Cya MOKe AIRTH BHCHOBKY, [0 HE3BaKalOUM Ha OKpeMi oOMe-
JKEHHS TIPOIeCYyaTbHUX TapaHTil, JOMYIEeHI CTOCOBHO 3agBHUKA, MPOBAJKEHHS
I[0/I0 HBOTO 3arasioM OyJio cripaBemuBuM. [lo npukaamy, y crpasi [6pazim ma inuwi
npomu Cnoayuenozo Koponiscmea CyJ 3ayBakuB: «Hespaxkaoun Ha 3aTPUMKY i3
HAJIaHHAM TIepPITUM TPhOM 3asIBHUKAM JIOCTYITY JIO TIPABOBOI JIONMOMOTH 1 TPUNUHATTS
IiJT 9ac CyZI0BOTO PO3IJIALY MOKa3aHb, HA/TAHNUX 3a BiZICYTHOCTI ITPaBOBOI IOTIOMOTH,
MPOBA/KEHHS B IILJIOMY CTOCOBHO KOKHOTO i3 3asiBHUKIB OyJIM CrpaBeJINBUMU»
[25, § 294].

Cyn, oTKe, BU3HAYa€ MATOMY Bary MPOIEAYPHUX MMOPYIIEHD Y «3arajibHiil Maci»
MpoBa/IxKeHH 1Moo 3asgBHUKA. CyJl BKazye: «[B|iAMOBiHICTS BUMOTraM CIIpaBe/I-
JIUBOTO CYJIOBOTO PO3TJISIY Ma€ OyTH JOCJiKEHA B KOKHOMY BUIAJIKY 3 OTJISILY
Ha PO3BUTOK TPOBA/KEHD B IIIJIOMY, a HEe HAa OCHOBI MOOMHOKUX MipPKyBaHb I10JI0
OKPEMOro actekTy abo OfHOTO OKpeMoro iHIugeHTy... Cya Ma€ AOCHTiUTH BILIUB
oOMeKeHHsI Ha 3arajibHy CIPABEJIUBICTD MTPOBA/IKEHD i BUPIIIATH, 94U OyJIU TIPO-
Ba/UKEHHS B IIJIOMY cipaBeyuBi» [25, § 251, 257]. Tlpu pomy y cripasi [Gparim
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Cy/l HaBiB CIIUCOK i3 [IeCATH KPUTEPITB, SKi MalOTh OyTH BpaXxOBaHi PU BU3HAYEHH]
MUTOMOI Bark MOPyIieHb, a0, IHIMTUMK CJIOBAaMU, — TIPU BU3HAYEHHI TOTO, 4i OyJIN
ITPOBAJKEHHST CIIPABEJINBUMU B Iijiomy [25, § 274].

Mu BBajkaemo, 110 TIPE3yMIIIIisl, OTTMCAHA BUIIE, TM/JISTAE 3aCTOCYBAHHIO TOJI,
kosin CyJ1 IOXOIUTH BUCHOBKY, 10 TIPOBA/KEHHST B ILIOMY OYJIM HECTIPABEITHBIMHU.

Opanak 1pu 11bOMY He MOKHA BUKJIOYATH TOTO, 1110 OJIHE IpolielypHe MOPYy-
IIeHHs MOKe BUPIIIAJbHO BIJIMBATU HA YBECh NMOAAJBIINAN Xijl TPOBaJKEHb 1 yepe3
Te TPU3BOAUTHU /10 BUCHOBKY, 1[0 MPOBA/KEHHS B MIJIOMY OYyJIM HECTIPABe/JIUBUMU.
[le mae micre, 30kpema, Togi, Koau CyJi KOHCTATYE, 1110 MOPYIIEHHS «HETOTPaBHO
samkoioy (irretrievably prejudiced) npaBaM 3asiBHUKA Ha 3aXWCT.

Tak, y cupasi Candys npomu Typeuuunu 3asiBHUKOBI He GyJI0 HAJIaHO JOCTYILY
JI0 TIPABOBOI JIONIOMOT'M YIIPOJIOBIK Yacy WOro 3aTpuMaHHs ToJiliero. Y 1ieil yac iioro
OyJI0 JOIMTaHO, BIANOBIAHO, 6€3 y4yacTi agBoKaTa. Y MOAIbIIOMY — IIiji yac mepedy-
BaHH4 111/l BAPTOIO 1 B Cy/li — 3aABHUKOBI HaJlaBayiacs MpaBoBa JIOTIOMOra.

Tum He mente Cy AIUNIOB BUCHOBKY, IO MTOKAa3aHHSI, OTPUMAHI ITij] 4ac JOMNTIB
6e3 ajiBOKaTa, MaJii BUPIIIaTbHE 3HAYEHHST [IJIs YChOTO MOATBIIOTO XO/Y CY/0BOTO
caigcTBa. Cy MAKPECTUB «BaKIUBICTD CTAJIIl OCY0BOTO PO3CJIiLyBaHHS JIJIS TTi]T-
TOTOBKM KPUMIHAJIBLHOTO MPOIIECY, 3 OISy Ha Te, 10 J0Ka3W, OTPUMAaHI Tij] 4ac i€l
cTazil, BU3HAYAIOTh 3arajibHe OaueHHsI, B paMKaX SIKOTO iHKPUMIHOBaHWIA 3/I04UH Oyie
POBTJISAATUCS TIiJT Yac CyZ0BOTO cJifictBa» [26, § 54].

[Tpu npomy Cyz mo/1aB, 110 X04a BiH i He MOsKe OyayBaTh 370Ta/iB MO0 TOTO,
mo crajocst 0, ssKOM 3assBHUKOBI OyJI0 HAJaHO MPABOBY JIOMOMOTY IIiJ[ 4ac HOTO
sarpumanss [26, § 58], onnak Cy nmepekoHaHUi, 10 BiICYTHICTH aJiBOKATa Iij Yac
3aTpUMaHHA 3aBjlajia HETONPaBHOI KON TPaBy 3asgBHUKA Ha 3aXuCT [26, § 62],
aJiKe aHi JI0NOMOTa, HajlaHa B MOJNAJIBIIOMY a/[BOKATOM, aHi 3MarajbHa NPUpPoOJa
CyZIOBOTO TIPOTIECY HE MOTJIM BUTIPABUTH TIOPYIIEHbD, 10 CTAJIUC 11/l YaC 3aTPUMaHHS
[26, § 38].

Mu BBajkaemo, 110 Mi/IXi/l, 3aCHOBAHMI Ha peBepcii TArapsl JJ0Ka3yBaHHs, 3acJIy-
TOBYE Ha IIJATPUMKY 3 JIeKiJIbKOX 1pruyuH. Ilo-nepiie, ycTaHOB/IOBAaHA HUM IIPE3yMII-
11is1 TOYMHAE TPAIIOBAJIN JIUIIE 32 YMOBH, 10 3asBHUK JIOBIB HAsIBHICTb MOPYIIEHDb
Kongentiii i Te, mo MPOBaJKEHHS MO0 HHOTO OYJIO B IIJIOMY HECIPABEIIUBIIM.
Taxkum ynHOM, TSATAP OKA3YBAHHST PO3IOIIISETLCS PIBHOMIPHO: CIIEpPIy HOTO IiJi-
BAXKY€ 3asBHUK, a MIOTIM — Jiep:kaBa. [lo-1pyre, BusaeTbces, 1110 Jiep;kaBa 3HaXOAUThCS
B Kpallliil mo3uiii /711 10Ka3yBaHHS aJbTePHATUBHOTO PO3BUTKY CYZ0BOTO IIPOBA-
mokernst. [To-Tpere, o3HaueHU MiaXiq 3abe3nedye MiABUIEHUNA 3aXUCT iHTepeciB
iHAMBIAA 9K ca0IIol CTOPOHU Y BiIHOCHHAX i3 JIep:KaBoIo.

IITo :x cTocyeTbCsT KOHIIEITIH, 3aCHOBAHUX Ha BUPAXyBaHHI KoedillieHTy HMOBIp-
HOCTi, TO BOHH IIIJIKOM BHUITPAaBIOBYIOThH cebe y pasi Tak 3BaHUX TOKCHYHUX JIEJIKTIB,
CTOCOBHO SIKMX HayKa eImiieMiosiorisi Ma€ poaJiori gadi. HatomicTs y BUmnajky i3
CYZIOBUM TIPOB/KEHHSIM JIOCTEMEHHe BU3HAUYeHHS KoedillieHTy WMOBIPHOCTI TOTO
a0o 1HIIOTO Pe3yJIbTaTy BUIAETHCS JOBOJII HEIIPOCTUM 3aBIAHHIM, OCOOJIUBO 3 OTJISILY
Ha Te, 10 KOJKHA CIIPaBa BiJPI3HAETHCS BiJl IHIIMX K 32 (PaKTUIHUMU 0OCTaBUHAMM,
Tak i 3a 710ka30B0I0 6a3010.
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Bucnoexu. Y pasi, AKIIO 1iJ] Yac MPOBA/KEHDb Y HAIlIOHAJIBHUX CY/IaX CTOCOBHO
3astBHUKA OYJI0 IOMYIIEHO TIOPYIIEHHST TIPOIelyPHUX TapaHTill, mepeadadeHnx cT. 6
E€KILJI, To ¢ uiTko po3pisHsaTh: a) Ge3nocepeHi HACIIKH KOHKPETHOTO MTPOTIELYP-
HOTO TOPYIIEeHHSs; i 6) HACIIKK TPOBaJKEHb Y IijloMy. besrmocepeaHiM HacIi IKOM
KOHKPETHOTO TTOPYIIEeHHSI € MOpaJbHa MTKO/A, BUKJIMKAHA TIOYYTTSIMU CIIPABEJINBOTO
o6ypenHst, 6e3mopaHOCTi Ta 36eHTeskeHHs. HasBHICTD TaKol IIKO/M MTPE3I0MYEThCSL.
CTOCOBHO BIIIIKOIOBHOCTI TITKO/IN, 3aB/IaHOI PE3yJIBTATOM MPOBA/KEHHS B TTITIOMY,
e(heKTUBHIM BUIAETHCS TaKWH Ti/Xi/l. 3a3HaveHa IKo/Ia BiJITIOBIHO JI0 3araJlbHOTO
NpaByJIa T/JISTAE BiIITKOYBAHHIO JIUIIE 32 YMOBH, MO PE3YJIBTAT TPOBA/KEHD OYB
6u iHakmuM, SIKOU JlepkaBa He JOMYyCTHJIA TIi/I 4ac IUX MPOBAJKEHb MOPYIIEHHS
Konsenmii. [Ipn 1ipomy 3a3HaueHa ymoBa IMOBUHHA BBa)KATHUCS HASBHOIO (TIPE3yMII-
i1 Ha KOPUCTH 3asABHUKA), AKINO 3asdBHUK /IOBEJE, 10 a) MaJo Micile TTOPYIIeHHS
Kousenii i 6) depes e HOpyLUIEHHS MPOBAKEHHS I0A0 HHOrO OYJIO B LIIOMY
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Causation as a precondition of tort liability in case-law of European court of human rights:
cases concerning violation of procedural guaranties

In order to apply Art. 41 of European Convention on Human Rights and Fundamental Freedoms
(hereinafter — ECHR, Convention) the European Court of Human Rights (hereinafter — the ECtHR)
has to establish the causal connection between the violation of the Convention and the alleged
damage. Though the ECtHR does not explain in much detail its considerations on the causation in
each particular case, there is no doubt that the ECtHR uses ‘but for’ test. However the application of
the ‘but for’ test is quite a complex task when it comes to cases concerning violations of procedural
guaranties.

In this respect one has to distinguish direct consequences of particular procedural violation, on the
one hand, and overall consequences of the proceedings (within which the violation took place), on the
other. Non-pecuniary damage (distress, frustration, helplessness) is a direct consequence of the violation.
Such a damage is presumed to be suffered in each case. As to the overall consequences of the proceedings
several approaches might be followed. First one is ‘all or nothing’ approach, where the burden of proof
lies on the applicant: the latter has to prove that but for the violation of ECHR, the overall result of
the proceedings would have been different (more favorable to him). Combined with a particularly high
standard of proof this approach results in dismissal of claims for damages in vast majority of cases.
Second approach may be explained by different theoretical doctrines (alternative causes, loss of chance,
reconceptualization of damage). The main idea, however, remains the same: the amount of compensation
has to be diminished in accordance with the probability that the outcome of the proceedings would have
been different but for the violation of the ECHR.

The third approach, that the author advocates, consists in reversing the burden of proof. Whenever
the applicant has proven the violation of the ECHR and it is established that the ‘proceedings as a whole’
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were unfair, it is the respondent State that has to prove that the violation committed made no difference
to the general outcome of the proceedings.

Keywords: causation; damage; loss of chance; loss of real opportunities; tort; human rights;
procedural guaranties.
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HAUIOHAAI3SALIA IMpAT «Kb NPMBATBAHK»: TTPABOBA
OLIIHKA KPI3b MPM3MY KOHBEHLIII NMPO 3AXUCT MNPAB
I OCHOBOITOAOXHUX CBOBOA AIOAMHU

Sanposadcenns mumuacoeoi adminicmpauii nadae Pondy eapanmyeanis 6xAadie ne auLe NosHe
ma ukmouIHe NPAso Ynpasismu OanKiecLKo ycmanosow, aie i npaso posnopsdicamucs nero. Came
sasdsku yvomy DPond npodas, a Minicmepcmeo Qinancie Yxpainu npudbano cmo giocomxie axuyit IIpAT
«KF IIpusambanxs>. Yknadennio uiei yeodu nepedysaio eusnammus OAHKY HEeNIAMOCHPOMONCHUM, PO3-
2150 NUMAaHHS 3azpo3 HAuloHAILHIl Oesneyi na 3acidanni Paou nayionanvnoi 6esnexu i oboponu Yipa-
tnu ma sacioanns Kabinemy Minicmpie Yxpainu npo axyenmyeanns nponosuuii Hayionanvnozo 6anxy
sditicnumu euxyn 6anxiscoroi yemanosu. Bpaxosyiouu ue, eapmo sasnavumu, wo nayionanizauis IIpAT
«KbB Ipusambanxs> posnouaracs 3anposaoicennsm mumuacosoi aominicmpayii, a 3asepwunacs — oep-
ACABHOIO PEECMPAIEI0 NPAB GLACHOCMI Ha naxem axyii nionpuemcmea. Hayionanisauis cmanosumo
NOpYwenIs NPasa na MupHe 0100IHHS CBOIM MALIHOM MA NPABA HA N06AzY 00 NPUBAMHOZ0 i CIMELH0Z0
JCUmmsi 3 02130y Ha me, wo NPAGo Ha 30LUCHENH KOMePUilinoi JisibHOCMi HaLewHcumsy 0o cihepu npusam-
1020 dcummsi, Gisnec-npumityeris 6I0HOCIMbCs 32i010 3 npaxmukoio €sponeiicvrozo cydy 3 NPas KoOUHU
00 Kamezopii <acumo», a axyii mosapucmea — 0o xamezopii «eracuicmv» 3 020y na cm. 1 Ipomoxony
do Konsenuii npo 3axucm npas i 0CHOBONOL0NCHUX 60600 100unu. 3zadaii npasa ne € abComomuumu 3a
Xapaxkmepom, moj nocmae NUMAaHHs. BUSHAUCHHS NeZIMUMHOCTIE Ma NPONOPYITIHOCI 0ePHCABHOZ0 6MPY-
uanns y ix soiticnenns.. Hanexcnicmo IIpAT «KB Ipusambanxs> 00 cucmemmo 6axnciusux Mojce Henpsimo
C8I0UUMU NPO HASBHICMY THMEPeCy CYCniibemea 00 6MPYUAHHS 6 NPABA BIACHUKIE OAHKY 3 MEMOI0 3aN0-
Gizannst ginancoeoi kpusu. Tax camo posenso upozo numanns na 3acioanni Padu nayionanvnoi 6esnexu i
060pon YKpainu maxojc noxauKanuil 3azocmpumu suavenns npobaemu. Ipomadcvkicmy ne moxce oamu
Uum NOOIsSIM HALEHCHY OUIHKY 6 CULY 3acexpewenns 6ciei snauywol imgopmayii: Hauionamvnuil 6amnx
Yipainu ma Pada nayionaiwnoi 6esnexu i 06oponu Yepainu eiomosunucs nadamu 6yov-sxy ingopmauio.

KmouoBi cioBa: Harionanisanis; npasa jwoaunyn; Konseniist; [IpuBarbank; 1paBo Ha MUPHE
BOJIOZIIHHST CBOIM MaifHOM.

Ayenxo C. C., Bemymuwii I0PUCT OT/AETa IKOHOMUKO-TIPABOBBIX TPoOJIeM TpagoBenes, Uctn-
TYT 9KOHOMUKO-TIPaBoBbIX uccaenoBanniit HAH Ykpaunbl, Ykpauna, r. Kues.
e-mail : yazenco.s.s@gmail.com ; ORCID 0000-0002-2072-2401
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Hamnonamuzauus YAO <«KB IlpuBarGank»: npaBoBasi ouneHka uepe3 mpusmy KouBeniuun
0 3alHUTe NPAB ¥ OCHOBOMOJIOKHBIX CBOGO]| Y€I0BEKA

Besedenue epemennoil admunucmpayuu npedocmasisem Dondy zapanmuposanus 6KiaA006 He
MOABKO NOAHOE U UCKIIOUUMENDHOE NPAGO YNPAGIAMb OANKOBCKUM YUPejCcOeHUeM, HO U NPaeo UM pacno-
pswcamocst. Umenno 6nazodapst smomy @ond npodar, a Munucmepcmeo gunancos Yxpaunvl npuobpeio
cmo npouenmos axuyuil YAO «Kb [pusamébanxs. 3axuouenuro amozo coziauienus npeouecmeosaio npu-
snanue 6anKa HeniameNcecnocoOHbiM, PACCMOMPEnUe GONPOCA Y2PO3 HAUUOHALLHOU OE30NaACHOCTU Ha
sacedanuu Cosema nayuonawwnoti 6esonacnocmu u 06oponvt Yxpaunvt u sacedanue Kabunema Mumu-
cmpoe Yxpaunvi 06 axuyenme npednoxcenus Hayuonanvnozo 6anxa ocywecmeums 6vikyn 6AHKOGCK0Z0
yupescoenust. Yuumoigasi smo, cmoum ommemumy, ymo nayuonamusauus YAO «Kb5 IIpusambanks nava-
JACH 68EOCHUEM BPEMEHHOT AOMUNUCTIPAUUL, A 3ABEPUULAC, — 20CYIAPCMBEHHOL Pezucmpayuei. npag
cobcmeennocmu na nakem axuuil npeonpusmus. Hayuonaiuzayus seisiem coboll napyuenue npasa na
MupHoe 61adenue c60UM UMYWECTNBOM U NPABA HA YEANCEHUE YACTIHOU U CEMEUNOU HCUIHU B6UAY MOZ0,
UMmo Npaso Ha OCYWECMEAEHUe KOMMEPUECKOU OesmeabHOCy OMHOCUMCSL K Chepe uacmmoti Jcusi,
OusHec-nomMewens. OMHOCIMes, coziacto npaxmuxe Eeponetickozo cyda no npasam uenosexa, 6 xame-
20pULL <CUTBES, 4 aKUUU 00Wecmea — K Kamezopuu <cobcmeennocmy», yuumwvieas cmamuio 1 Ilpo-
moxkona k Koneenyuu o sawume npas u 0CHOBONOIONCHHIX 60000 uenoseka. Ynomsmymole npasa me
SAGASIOMCSL AOCOTIOMHBIMU NO XAPAKMEPY, NOCEMY CMOUM B0NPOC ONPEOCSeHUs. JCZUMUMHOCTIU U NPO-
NOPUUOHATLHOCIIU 20CYOAPCNBEHI020 6MEUAMeNbCMmBa 6 ux ocywecmenenue. Ipunadnemcnocmo TAO
«KB IIpusamébank» x cucmemmo SHauUMbIM MOJNCEM KOCBEHHO CBUOCMENbCMBOBAMb 0 HALUYUL UHMEPeca
obwecmsa K Mewamens»cmey 6 npasa coOCMEeHHUK08 6anKa ¢ yeavio npedomspawens GUHAHCO8020
kpusuca. Tax ace paccmompenue 3mozo eonpoca na sacedanuu Cosema HayuoHaILHOU 6E30NACHOCIU U
060ponvL Ykpaunvl npuseano obocmpumn suauenue npooiemvl. Obuecmeennocms ne mojcem 0amv Imum
COOLIMUAM HAOTENCAUYI0 OUEHKY 6 CULY 3ACEKPeUUsanus 6cei snauumoi undopmayuu: Hayuonanviwiil
oanx Yepaunvt u Cosem nayuonanvioil 6e3onacnocmu u 060ponsl Ykpaunol 0mKasaiucs npedocmasums
1100Yy10 unpopmayuio.

KioueBbie cioBa: HalmoHaIn3aIst; npasa desoBeka; Kousenmms; [TpuBaTbank; mpaBo Ha MUpP-
HOE BJIaJIEHUE CBOUM MMYIIECTBOM.

Bcmyn. CranoBiieHHsI pUHKOBOI €KOHOMIKM B YKpaiHi HEMOKIMBE Oe3 sIKiCHOTO
MIPABOBOTO PETYJIOBAHHS, KJIIOUOBY POJIb B SIKOMY BiJIirpa€ TOCIOAAPChKe MPaBo,
30KpeMa IIPaBOBI HOPMU 1[0/I0 MailHOBOI OCHOBM TOCIIOZIaPIOBAHHS. Y Cy4acCHOMY
CKJIQ/IHOMY CBIiTi HE YHUKHYTU CUTYallill, B AKUX Jlep:KaBa BTPYYAETHCS Y [iSJIbHICTD
cy6’exriB rocnopaposans. Tak cranocs i 3 IIpAT «IIpusarbank». [lexro ommcye
ITI0 TIOJIIO SIK «JIEPKABHUIT PEKET», IHII — SIK HAraJbHy HEOOXiTHICTD /IS TIOPSITYHKY
(hiHaHCOBOI cHMcTeMM JIepKaBH, sIKa 3HAXOIUTHCS Y CTaHi ribpuaHoi BiitHu. Bapro
posrusayTr Hamionasizaiio [IpAT «Kb IlpuBarbaHk» He 3 MOJITHYHOI YU €KOHO-
MIYHOI TIO3UIIil, a came 3 TIOTJISALY TIPaB JIIOIUHU, SIKi € OCHOBOIO KOHIIETIIil TPUHITUITY
BEPXOBEHCTBA TIPaBa.

Ananiz aimepamypruux danux. [1pu miAroToBIl JaHOT CTATTI OMPAIIBOBYBAJIHCST
HOPMAaTHUBHO-TIPABOBI akTH YKpaiHu, MMOAaBaJNCsS 3alUTH TPO MyOsiuHy iHdopMma-
1ifo /10 pi3HKUX BizoMcTB (uri BiANOBIAI O/ BUKOPUCTaHI K JpKepesia), myosrikaitii
y 3acobax macoBoi indopmariii (Ib.ua) [1] Ta kaura «IIpusarna icropisi» [2].

Memoro cmammi € oOIpyHTYBaHHS BiAIIOBIAHOCTI Y1 He BiANOBIIHOCTI 3aX0/IiB
3 namionasmizamii [IpAT «KB IlpuBarbank» Hopmam KoHBeHIT po 3axucT mpas
JIFOJIUHY Ta OCHOBOIOJIOXKHUX cBOOO. [IJIs1 MOCsITHEHHSI 1€l MeTH HeoOXiTHO BUKO-
HATH TaKi 3aBJAHHS: OKPECJUTH XPOHOJIOTiI0 pOo3BUTKY 1nofiit HaBkoso [IpAT «Kb
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[TpuBaThGaHK» Ta MeXaHi3M CIIBIIpalli OPraHiB Aep;KaBHOI BJAAN LIOAO BPATYBaHHS
¢inancoBoi cucreMn YKpaiHu; poaHasizyBaTu okpemi ctatti KoHBeHIil, sgKki Hall-
6iJIbIle MiAXOAATD 10 JaHOTO Keiicy, a came crtarti 8 Ta 13 Konsentiii, ct. 1 IIpoTto-
kosry 1o Konenttii.

Buxnao ocnosnozo mamepiany. Y ueninio 18 rpymaus 2016 p. IIpAT «Kb
[TpuBaT6atk»> OyB BU3HAHWI HEIIATOCIIPOMOKHUM Ha IMijctaBi pimenns IIpas-
ninasg Harionampaoro 6anky Yipainu Ne 498-pui/BT [3]. Toro % maHs BiAmoBigHO
JI0 TIoJIoXKeHb 3akoHy Ykpainu «lIpo cuctemy rapaHTyBaHHS BKJIaAiB (pi3nuHUX
oci6» [5] Moux rapaHTyBaHHS BKJIaAIB (bisuuHUX 0ciO npuitHss pimenas Ne 2859
«ITpo zanpoBajzkenHs TiMuacoBoi aaminicrpartii y TIpAT «Kb TIpusar6ank», Sskum
PO3I0Yasocs BUBE/IEHHS HOTO 3 PUHKY [3].

18 rpyaust 2016 p. BUSBUBCS BKpail HACMUEHUM BUXIIHUM [THEM THKHSL OYJI0
NPUIHATO i BBeJleHO B fil0 YkazoMm IIpesupenta Yipainu Ne 560 pimennst Pagun
HaIioHaIbHOI Ge3neku i oboponn Ykpainu «IIpo HeBigkmaaHi 3axoau MO0 3a6€e3-
HeYeHHs! HAI[IOHATBbHOI Ge3iekn YKpaiHu B €KOHOMIuHiil cepi Ta 3aXucTy iHTepeciB
BKJIQIHUKIB» [5]; MiHicrepcTBo hiHauciB YKpaiHu po3poOMIO MPOEKT MOCTAHOBU
Ka6inery Minicrpis Ykpaiau (zani — KMY) Ta 3Bepryiocst 1o MiicteperBa 10cTH-
il YKpainu i3 mpoxaHHAM PO 3/iMCHEHHS MPABOBOI €KCIEPTU3U I[bOTO TTPOEKTY;
MisicTepcTBO 10CTHUIIIT YKpaiHU TTPOBEJIO 3AMMMTYBAHY MPABOBY €KCIEPTU3Y, PO 110
B 1€l ke JleHb Hajicaano MinictepcTBy dinanciB Ykpainu smct Ne 44710/3691-
0-33-16/7 [6] (miHicTepcTBOM BCTaHOBJIEHO, IO TPOEKT BijmoBigae Koncruryiii
Ykpainu, akTaM 3aKOHO/IaBCTBA, 10 MAIOTh BUIILY IOPUAWYHY CHUJIY, Y3TO/KYETHCS
3 aKTaMU TaKoi JK IOPUAMYHOI CHUJIH, He MOTPeOy€e MPOBENeHHST eKCIePTU3N Ha
BiIMOBIIHICT, YMHHUM MiKHAPOJHUM JOTOBOpaM YKpaiHU, BiMMOBia€ HOPMaM
HOPMOITPOEKTYBAIbHOI TEXHIKH, He MOTpeby€e MPOBEIEHHST TEeHIEPHO-TIPABOBOI €KC-
MepTU3N, He CTOCYeThcsa KOHBEHIIT Mpo 3aXUCT TPaB JIOAWMHU 1 OCHOBOIIOJIOXKHUX
cBOOOI, 3 ypaxyBaHHSAM TPAKTHKU €BPOIENCHKOTO Cy/y 3 PaB JIIOIUHM, HE MiCTUTD
KOPYIIIOTeHHUX (PaKTOPIB).

KMY npuitass sanpornonoBany IlocranoBy Ne 961 «/lesxi nurtanus 3abe3-
nevyenist ctabinbHocTi hiHaHCcOBOI CUCTEMU», SIKOIO OCTATOYHO YXBAJIUB Pilll€HHS
saiiciuty HamioHasizanio IIpAT «KB IlpuarbaHk» HIsIXOM KYIiBJIi 3a OIHY
rpuBHIO [7]. Tpu aui o tomy, 21 rpyans 2016 p., Minictp ¢inancis Ykpaiau mis
peaJrizaitii BuIe3rajjanux piiienp ykias i3 MoHIOM rapanTyBaHHst BKJIa/IiB (isnaHnx
oci6 morosip Ne BB-744,/16,/13010-05/131 mpo KyImiBiio 3a 0fiHy IPUBHIO BCIX aKIliii
IIpAT «Kb Tlpusar6ank» [8]. ITicast mporo OyJia 3iilicHeHa JepsKaBHA PEECTparlist
3MiH BiZIOMOCTEH, SIKi MiCTATBCS y EAMHOMY JIepKaBHOMY PEECTPI IOPUINYHUX 0Ci0,
hisnuyHMX OCIO-IIANPUEMINB Ta TPOMAACHKUX (DOPMYBaHb, IlepepeecTpallis mpasa
BJIACHOCTI Ha akiii mignpueMcrBa. Ha BUKOHAHHS BUMOT YMHHOTO 3aKOHO/IaBCTBA
HBY szaiiicaus odepTy Ha mpojask akiiiii 6aHky gepskasi, a KMY 3zilicHUB akIiernT
Ta IOTOAMBCS iX NpuAdGAaTH. YHACHIIOK JoKamitajisalii 6aHKy CTaTyTHHII KariTas
6anKy 36iabimuBces i3 19 mupa 446 vt 385 tuc. 840 rpH cTaHOM Ha TPETiil KBapTal
2016 p., To6TO NIepe HalioHaizaiiero, 10 50 muapa 694 muH 750 Tic. 960 rpH cTaHOM
Ha yeTBepTuii kBaptan 2016 p. micasa 3aBepuienns HaiioHasizarii [9]. BauBanns

82 ISSN 2414-990X. IIpobaemu 3axonnocmi. 2019. Bun. 145



Ayenko C. C. HayioHanizayis MpAT «Kb [Tpusamb6aHK»: npasosa ouiHKa Kpise npu3my KoHeeHuii npo 3axucm...

JiepKaBHUX KOIITIB TIPOIOBKUIIOC, i CTaHOM Ha Tieprinii kBaptan 2019 p. craryTamit
karitan [IpAT «KB IlpuBatbanks mocsr 206 miapa 59 mura 743 tuc. 960 rpH, To6TO
36ispmBest Oisbine Hix y 10 pasiB [9]. Un KOpeKTHO CTBEpAKYBaTH, 10 HaIliOHA-
Jizatist 6anky Oysa 3aificaena Jmire 21.12.2016 p., ko GyJ10 MANKUCAHO JAOTOBIP
KymiBmi-mipoaaxy? Uu muime ko MiHicTepeTBo (hiHaHCIB YKpaiHU 3apeecTpyBasio
IpaBa BJACHOCTI Ha akKIlii B /lemo3uTapHiil cuctemi (/1ata HeBizoma)? MokauBo,
JIOILTbHO TOTPUMYBATUCS AYMKH, 1[0 HAIliOHATI3allis po3mnovyanacs i3 BBEJACHHSIM
TUMYACOBOI aJMiHICTpallii, i 3aBepImuaacs opopMIEeHHSIM TIpaBa BJIACHOCTI JAep:KaBU
Ha CTO Bi/ICOTKIB aKIliii GaHKy.

3 meroio nHamionamizaiii IIpAT «KB ITpusarbank» 6y10 po3pobiieHo myske edex-
TUBHY Tportenypy. Yepes e, o TomoBa HarionambHoro 6aHKy YKpaiHu HE € YWiIeHOM
Paau HarionaibHol Gesnexu i 000poHr YKpaiHu BiAIOBiAHO 10 3akony, [IpesugeHt
Vkpaiuu BBiB 1110 ocazoBy ocoly 1e y 2014 p. xo ckaany Paau cBoim Ykasom. Ha
3aciyanni Paan, 0 ckiay SKOi He BXOAATh MPodiibHI (hiHAHCOBI BiIOMCTBa, aje
€ GaraTo TPeCTaBHUKIB CUJIOBUX CTPYKTYP, € KepiBHUKKM Ypsay Ta [lapaameHTy
Yrpaiau, ToroBa mieHTpasibHOTO OaHKY MOSICHIOBAA, 110 (hiHarcoBe cTaHoBuine [IpAT
«Kb TlpuBarbaHk» CTaHOBUTbH 3arpo3y HallioHasbHiil Ge3meni Ykpainu. Bymayuu
MCA 1BOTO <ITOTO/KEHUM» Ha HaWBUIOMY moJiTudyHoMy piBHI (Mix IIpesunen-
ToM Ykpainu, Tonooto Bepxosroi Pamu Ykpainm, [Ipem’ep-Minictpom Ykpainu,
lenepambarM TTPOKYPOPOM YKpaiHu) «ijiesd» HarlioHamizaiii «ciycruaacgay 10 KMY
«J1g pearyBanHs». 3BicHo, Tososa HarionanbHoro 6anky YKpainu Maja IIpaBo
6e3mocepeiHbO 3BepHYyTHCS 0apasy 10 KMY — ase mos’si3aHicTh HarfioHasizarii
i3 yCyHEHHSIM 3arpo3 HalliOHaJIbHiil Oe3Ilell, ika «KOHCTaTOBaHa» pilleHHsaM Pau
HaIllOHAAbHOI Oe31eKu 1 060pOHN YKpaiHu, BUIJIAAAE K BAAIUN IOPUANIHUNA «Xig»
JUIsT MafiOyTHHOTO 3aXUCTY BiJl OOBUHYBAUEHHS Y 3JIOBKMBAHHSIX Ta MEPEBHUIEHH]
BJaau. Xoua, BapTo BiAMITUTH, 110 Pajia HamioHanbHOT Ge3nexn i 000poHn YKpainu
He 30608’ a3yBasia KMY npunbaru 6ank y MDoHIy rapaHTyBaHHS BKJIIIB (GisUUHUX
ocib, Bes 1151 CKJIa/IHA TIPOIE/IyPa 3BEJIACS [I0 «PEKUMY IPOMAJICHKUX» 0OTOBOPEHD:
SIKIIO KOJIM-HeOy b Oy ayTh BUCYHYTI npetensii 10 KMY — kontpaprymentom Gyie
pimennst Pagu Hartionabaol 6e3mekn i 060poHN YKpaiHu; SIKIIO TpeTeHsii OyayTh
Bucynyti Tososi HarionaimpHol 6aHKy YKpaiHu — KOHTpapryMeHTOM Oy/e KoJieri-
asibHe obrosopenHs Ha Paji HarioHaabHOI Oe3reku i 060poHn YKpainu, KoJjeriaabie
pimentst npasiinHs Harionamproro 6aHKy Ykpaidu Ta Bignosiaauii Ykas IIpesu-
neHta Ykpainu. Biacue, uienctBo y Pazi ik MinicTpa BHYTPIIIHIX clipaB YKpaiHu,
tak i [eHepaJbHOTO MPOKypopa YKpaiHU J03BOJU/IO OLIBII MPAarMaTUYHO OLIHUTH
HACJIIJIKU CXBAJIOBAHOTO PIllleHHS.

OrsistHyBITH KOPOTKO MOCJIZIOBHICTD MO/, HEOOXiHO HagaTH iM IIPaBOBY
XapaKTepUCTHUKY 3 TMOTJs Ly KOHBEHTII1 TIPO 3aXWCT MpaB JIOAWHNA i OCHOBOMOJIOKHIX
cBoboz [11], sika € cKJIa0BOI0 YaCTUHOIO HAI[iOHAJIBHOTO 3aKoHOMaBcTBa. Cripasi,
y naniii KonBeHItii BizicyTHi TMOHATTS HaiioHasi3aii, ekcrpornpiaiii, 6aHKiBCbKOI
KPU3U TOIIO, ajie TIOHATINHUIT armapaT I[bOT0 MiKHAPOHOTO JOKYMEHTa y TIOETHAHHI
i3 mpakTuKol0 €BpoIeiicbKoro cyay 3 IpaB JIOJAUHU J03BOJISIE JOCTATHBO MOBHO
PO3TJITHYTH TIOITUPEHEe Y CTATTi MUTAHHS.
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[Toripu uckycifiHicTh 3aCTOCYBaHHS MOHATTSI «HaIllOHAMI3aIisT»> (1110 TOSICHIO-
€THCSI BIICYTHICTIO JIETAJIbHOTO 3aKPIINJIeHHS BU3HAUYEHHS HOTO 3MICTY) 10 TIOMIH
HaBkoJsio IIpAT «KB IlpuBar6anks», oueBuaAHUM 3 morjsaay KoHBeHIi € Te, 110
Tpammusiaocs, Mo-Tepiie, BTPYYaHHS JIep;KaBU y TPABO «HA MUPHE BOJIOJIHHS CBOIM
MaifHOM», a TO-/IpyTe, OPYIIEHO MPaBO «Ha IMOBary /10 MPUBATHOTO Ta CiIMEHOTO
KUTTs», sIKi nepenbayeni Konperiiero.

Ha mo10 mymKy, oueBUAHICTD 3rajlaHWX TOPYIIeHb MPaB JIOAWHNA Ta OCHOBO-
MOJIOKHUX CBOOO/| TIOJISITAE Y HACTYIMHOMY: (bi3wuHi 0coOU, sIKi BOJIOIIIN aKIlisIMI
6aHKiBCHKOI yCTaHOBM, BiAMOBIAHO Oy MOBHOBAKHUMU IIPU3HAYATH TIPABJIIHHS
GaHKYy, BTPATIIN MOXKIUBICTh «TPUMATH» y cebe 11e MaiitHo, TOOTO He 3MOIJIM Haaali
«(i3nyHO Ta TOCMOAAPCHKO MaHyBaTH» (TOOTO, BOJOAITH) HAJ IIUMU iCHYIOUUMU
y 6e30KyMeHTapHiil (hopMi aKI[isSIMU Ta BiAOBIHO TOBAPHCTBOM Y I[iJIOMY.

[Topymrensst x nmpaBa Ha 1OBary /o IPUBATHOTO Ta CIMEHHOTO SKUTTS TIPOSBU-
JIOCS1 Yy TOMY, 1110 OpraHu JiepskaBHoOI Biraau, a came KMY, HamionanbHuii 6ank Ykpa-
inu, Pana narionanbroi 6esmeku i oboponn Ykpainu, MowH/ rapaHTyBaHHS BKJIA/IiB
(iznuHmX 0CiO BUPINIMIIN, 1[0 BOHU BUMYIIIEH] Ta MAalOTh TPABO «3HEBAKUTU> TIPHU-
BaTHe XXUTTs MUX (BisuIHUX 0CiO MIISIXOM BTPYYaHHS Y iXHIO MOTOYHY IMIOAEHHY
oTepalliiiny AisJIbHICTh, TTOB'I3aHy 31 3/[IHCHEHHIM iXHBOI CAMOCTIHHOT TOCTIOaPChKOT
M ATPUEMHUIIBKOI JiSITBHOCTI.

TakuM 4YMHOM, JIOBOAMTHCS KOHCTATYBAaTH HASIBHICTD IOPYIIEHHS 1IPaB JIOJUHU
Ta OCHOBOITOJIOKHUX CBOOO/I, BUNHEHUX JIEPIKABOIO IIJISIXOM BTPYYaHHS Y 3/iHCHEHHS
IpaBa Ha TOBary /10 MPUBATHOTO Ta CIMEITHOTO JKUTTS, Ta TIPABO Ha MUPHE BOJIO/IiHHS
cBOIM MaitHOM. AJie 3a00poHH, sIKi MicTaTbest y KoHBeHIii, He MaloTh abCOIIOTHOTO
XapakTepy — TOINPHU HASABHICTH (aKTy TO/Iil, AKUIT MOKe CBIYUTH PO TOPYIIEHHS
[PaB JIOAWHU Ta OCHOBOMOJIOXKHUX CBOOO/I, HEOOXIIHO HAZATH KOMILIEKCHY OIHKY
MO/TIsSIM Ta 3’sICyBaTH HACKIJIBKYA TaKe BTPYYaHHS € MPOTUIIPABHUM; YU BiJ[ITOBI/Ia€
iHTepecaM CycIinbeTBa, TOOTO € JIETITUMHUM?

¥ crarti 8 KoHBeHI1il i1eThcs He JIUIIe PO BTPYYaHHH y ciMeliHe Ta TIPUBAaTHE
KUTTS Y 3BUMHOMY PO3YMIiHHI, ajie, 0 OLIBII BasKIMBO, OKPEMO 3TaLyE€ThCs KUTIIO
Ta KOPECTOHJIEHIIis, MiJICTaB! [Tl BTPYYaHHS Y 3IHCHEHHS 1ThOTO Ba)KIMBOTO TIPABA.
Came Take mMMpPOKe PO3YMIHHS MOHATTS <IIPUBATHE XKUTTS» J03BOJINJIO €Bporieii-
CBbKOMY Cy/ly 3 TIPaB JIIOJJMHU HAMPAITIOBATH 1[Iy KOHIEMIIII0 TTPO TTPUBATHE KUTTS
Ta BIJIMOBIIHY CYZIOBY MPaKTUKY. 30Kkpema, EBPONENChKUN Cy/ 3 TIPaB JIOJAUHU Y
(anrn.) Guide on Article 8 of the European Convention on Human Rights [12]
3a3Hava€ HACTYIIHe: 0OCAT CTaTTi 8 Mae PO3yMiTUCS HaA3BUYAHO MUPOKO [12, c. 7],
a 3000B’s13aHHsI JIEP/KABH MMOBAKATH TaKe <«IITMPOKe» TPUBATHE JKUTTSI MOKe OYTH STK
HO3UTUBHKUM (3a0e3meunTH, o6 gaHe PaBo AOTPUMYBAIOC THITMMU 0COOAMM ), TaK
i HeratuBHUM (YyTPUMYBATHUCS BiJl CBaBiJIbHOTO BTpyYaHHs y Iie npaBo) [12, c. §].
SIKIIO 5K BTPYyYAHHSI MA€ MiCIle, TO BOHO He TTOBUHHO OyTH CBaBiJIbHUM, TOOTO Mae
3aCHOBYBATHCSI Ha 3aKOHI, SKMil MOBUHEH OyTU SKICHUM, TOOTO GYTH 3pO3yMiInNM,
MaTH repeabadyBaHi HACTIIKU, OYTH TOCSIKHUM JIUIS YJIEHIB CYCIIIbCTBA) — alKe
JIMIIe B TAKOMY BWIAAKYy MO)Ke OyTh 3abe3ledeHo MPUHITUIT BEPXOBEHCTBA MTpaBa
[12, c. 9]. Oxpim gK BiAOBIIHICTD SKICHOMY 3aKOHOZABYOMY aKTY, Take BTPyYaHHS
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MOBUHHO CIPUSATH JOCATHEHHIO JIETITUMHOI MeTH Ta OyTH «HEOOXIJIHUM Y JeMOKpa-
TUYHOMY CYCIIbCTBI» [12, ¢. 11], 6yt o6ymoBieHnm (anri.) «pressingsocialneed»,
TOOTO <«TSIKIIOUOI0 CYCHIIBHOW MOTPe60I0». TOK AKINO iICHYIOTH TIePEeYyMOBU st
MIPaBOMIPHOTO BTPYYaHHS Y MPaBO JIOJAWHU Ha MOBAry /10 MPUBATHOTO Ta CiMEITHOTO
JKUTTS, aKTYAJIbHUM CTA€ TJIyMauyeHHd THIINX MTOHSTh, SIKi MICTATBCS Y JaHil CTaTTi —
JKUTJIO Ta KOPECIIOHIeHITis.

Bigmosigno n0 mpakTuku €BPOMENCHKOTO CyAy 3 MpaB JIOAWHU 10 KaTeropii
«KWTJIO» HAJIEKUTh He JIMIIe KBapThpa uu OYyAUHOK, B KX 0c0o0a MEIIKaE, aje
it «oic st pobotu Ta iHuI GisHEC-IPUMINIEHHS» K HEHTPaJbHOrO odicy, Tak i
(imiit Ta npeactaBaunTB [12, c. 63]. Take He3BUUHE PO3YMIHHS KATETOPIl «KUTJIO»,
TaK caMoO SK 1 BiJICYTHICTb BU3HAUEHHS IOHATTS <IIpUBATHE XKUTTS», TOB’sA3aHe i3
3MiHaM¥ CyCIibHOTO KUTTsL. TooTo odici mpumimennst [IpAT «KB TIpuBatbanks,
B SIKUX 3/IIICHIOBAJIN JIISLIBHICTD MOTO KOJMIIHI BJIACHUKM, HaJIeKaThb 0 KaTeropii
«KUTI0». HaBpsi un MOIIIBHO CTBEPIKYBaTH, MO Oyab-sike mpumintents [IpAT
«KB IlpuBarbank» € KUTIOM HOro BIACHUKIB (a TOYHIIIE, BJACHUKIB aKI[iil aKIfio-
HEPHOTI'O TOBAPUCTBA), ajle HAJIEeKHICTh MPUMIlleHb, B SKUX IIPAIIOBAIM aKI[iOHepH,
IIJTKOM MOKHA BiJTHECTU JI0 KATEropil «KUTJIO>.

Yeyuenns akiionepis Big ynpasiinas [IpAT «KB IIpuBat6anks» MIsIXOM
3alpoBa/KEHHS TUMYAcOBOI aaMiHicTpallii, mogaipmnii mpogax OGaHKY mep-
JKaBi, CITPUYUHUJIN TOPYIIEHHS MPaBa HA «3/1HCHEHHS KOMEPIINHOI AigabHOCTI
(commercialactivities)», Ha piBHI iHmIOI TpodeciiiHOl misbHOCTI (MTpaBoO 0cobu
opMyBaTH BiIHOCUHM 13 iHITMMK <«JTIOACBKUME icToTamuy» (aHrii. — human beings),
sIKi MaroTh 1podeciiiiy Ta 6izHecoBy mpupomy [12, c. 28]), sike TaKOK HANIEKUTD 10
chepu came TTPUBATHOTO SKUTTS 1 MiJISTAE 3aXUCTY BIATOBIIHO 10 ¢T. 8 KoHBeHIii.
Tak, y MOCIOHUKY 3a3Ha4a€Thest, M0 «mpodeciiiHa Ta Gi3HecoBa isLIbHICTb> Haje-
KUATH 10 «(Di3NYHOI, MICUXOJIOTIYHOI, MOPAJIBHOI HIJICHOCTI», KA € CTPYKTYPHOIO
4acTUHOIO cepr MPUBATHOTO KUTTS. SIKINO 3razatu hakT 000B’SI3KOBOTO MTPOIAKY
6anky MinicTepcTBy biHaHCIB YKpaiHu, TO BiH MOXKe MICTUTH O3HAaKM <HaKasy Ha
pUMYCOBHIT BUKYI» (aHrji. — compulsorypurchaseorder) [12, c. 64].

BusnaHHs 6aHKY HEIIaTOCIIPOMOKHUM, MOMUPEHHs iHGOpMAIlii mpo YucieHHi
3JIOBXKMBAHHS, Y TIOETHAHHI 13 HEMOKJIMBICTIO 3a0€3TeYeHHsT TTO30BY MIJISTXOM 3YTIH-
HeHHsI BUKOHaHHs pitentst [Ipasrinnas HartionanrsHoro 6anky Ykpaiau uu miit Dowmy
rapaHTyBaHHsI BKJIAIiB (PisMIHUX 0cib, MOKe CBIYUTH PO TOPYIIEHHS TpaBa Ha
eeKTUBHUI 3acib TOPUIMYHOTO 3aXKUCTY, sike nepeadadere cr. 13 Konseniii. ITpore
SKIMO PO3TJIS/IATA TIPOBe/ieHy iH(MOPMAIliiHy KaMIIaHilo K «aTaKy» Ha pPenyTalliio
0Cco0M, TO 3aXUCT PeryTailii 0coOH, 30KpeMa MPOTH HAKJIEITY, BiIHOCUTBCS 110 KaTeropii
<«KOH(IIEHTTIITHICTD», IKa TaKOXK € CKIQJOBUM €JIeMEHTOM TIPUBATHOTO XUTTS [12,
c. 29, 31]. Yrounumo, 1o st Toro, mob €BPOMENChKIIT Cy/I 3 IPaB JIOIUHI BIU3HAB
TOPYIIIEHHS CT. 8, «aTaka Ha PeryTarliio MOBUHHA MaTH HAJIeXKHUI PiBEHb CEPHO3HOCTI,
CTBOPIOBATH YIIEPEIKEHICTh 1010 ocobus» [12, c. 31]. Ase skuio BTpaTa pemyTarii
ocobM BUHUKJIA BHACJIIOK /il Takoi ocobu, To cT. 8 He 3actocoByerbest [12, c. 31].

OpmHuM i3 eJleMeHTIB TTpaBa Ha TIOBATy /10 TIPUBATHOTO JKUTTS € MPaBO HA MOBAry
JI0 CBOEI KOPECIHOH/IEHII], /10 SKOI, 30KpeMa, Bi/[HOCSATHCI CUCTEMU KOMYHiKallii
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y GisHec-mipuminieHHsaX. Tak, HAKOMUYEHHST «KOPECTIOHIEHIIiT» y (hopmi GaHKIBCHKOI
TAaEMHMUIII, SKe 3IUCHIOEThCS OpraHaMU JIePKaBHOI BJIA/IN, CTAHOBUTH MOPYIIEHHS
mpaBa Ha MOBAry 0 MpUBATHOTO KUTTH [12, c. 78].

Uepes OHATTS «KUTJIO0», SIKE € OJJHOYACHO 1 YaCTKOIO chepy MPUBATHOTO JKUTTSI
BIZIMOBIZIHO /10 ¢T. 8, i 00’ekTOM pedyoBoro mpasa BiamosizHo 10 ct. 1 IIporokosy
no Konsenmil, 11 /1Bl cTaTTi B3a€MOMIIOTL Mixk cob010. Taka K IMO3UIIS MiCTUTBCS
i B mocibuuky [12, c. 16]. BkazaHo, 110 JOCTIIKYETHCS KOPEJIAIIs MisK TOHSITTSIM
«KUTIO» 3i ¢T. 8 Ta «BmacHicTh» i3 c¢r. 1 IIporokomy: Oyab-sika BIACHICTD ITi/IJIs-
Ta€ 3aXMCTY, HE3AJIEKHO BiJl TOTO, YN BiJIHOCUTBCS BOHA JI0 KATErOpil «KUTJI0»[12,
c. 16—17]. Ase 10 TOHSTTS <KHUTJI0» HAJEKUTH i odic manst poboTu Ta iHmi 6i3-
Hec-TIPUMIIIEHH, He JInIle TeHTPaJIbHOTO odicy, ase i himiii Ta MpejCTaBHUIITB
[12, c. 63]. ¥V 3B’a3Ky i3 1IuM mopyIeHHs cT. 8 He 000B’SI3KOBO 03HAYAE MTOPYIIEHHST
ct. 1. Ane nopymenss ct. 1 IIporokosy Moske o3HadaTh TMOTEHITIITHE TOPYIIEHHS
cT. 8. ¥KazaHo, Mo CT. 8§ Ma€ 3aCTOCOBYBATHCS y BUTIQIKaX ekcrponpiarmii [12, c. 17].
To6to Hamionasmizarist [IpAT «KbB IlpuBar6anks sik OKpeMUil BUTIAJIOK eKCITPOTIpiartii
ITeBHOIO MipoIo Tifnaaae mia aio cr. 8 Konsenirii.

3sicHo, akiiii I[IpAT «KB IIpuBar6ank», ta it cam [IpAT «Kb Ilpusarbank» €
BJIacHICTIO y po3yMiHHi cT. 1 IIpoTokosy. AkItioHepr Maan MpaBO 3aXUINATH CBOIO
BJIACHICTB: He TiIJIbKU TPAaBO BIACHOCTI, ajie 1 caMy BJIACHICTh — Take (hopMyTIOBaHHS
CBIZIYUTD TPO OXOPOHY 1 IHNIMX BUJIB PevoBUX TIpaB. [apaHTOBaHe I€ CTATTEIO
IPaBO «MUPHO BOJIOAITH» MalHOM, sIKe€ BOYEBH/IH OYJIO TIOPYIIEHO TOJI0 BJIACHUKIB
[TIpAT <«IIpuBarbaHK», He €IUHE, sIKe 3aKpilJieHe y IIiil ctaTTi. Y HOPMi BKa3aHo,
B npoekiii Ha curyaiiio I[IpAT «KB IIpusar6ank», 10 gep:KkaBa yIIOBHOBa)KeHa BBO-
JTU B JII0 Taki 3aKOHU, 06 MOKHa OyJI0 3/111ICHIOBATA KOHTPOJIb 32 BUKOPUCTAH-
Ham Maitia (ITpAT «KB ITpuBar6GaHk») BiAMOBIZIHO /10 3aTalbHIUX iHTEPECiB abo /st
3abe3MeyeHHs CIJIaTH MOAATKIB U iHmmx 360pis abo mrpadis. Y sunaaky 3 [IpAT
«KbB IlpuBarbanks» Takiil cuTyaril BiflIOBifa€ 3ampoBa/KEeHHsT THMYACOBOI ajIMi-
HicTparii, a He Tpojak GaHKy Jep:kaBi. Y BJIACHUKIB OaHK MoskHa OyJio BigiOpaTu
JIMIIIE «B iHTEpecax CyCIJIbCTBa» Ha «yMOBax, rnepeadadeHnx 3aKOHOM 1 3araJlbHUMME
MPUHITUIIAMU MIZKHAPOJHOTO TTpaBa». YU CBIAUUTH MIMPOKA Me/lia-KaMIlaHist 1po Te,
110 Take BimiOpaHHst (HAI[lOHAJI3aIlisT) BiIMOBIaI0 iHTEpecaM CyCITIbCTBa? Y STKOMY
BUMAJIKy BOHO HE BIiJIIIOBI/Ia€ iHTEpecaM CyCIiJbCTBA Ta 5K 1€ OIMIHUTU? XTO YIOB-
HOBRKEHUH 3/IICHIOBATU TaKe JIOCJIJPKEHHS ?

MosknuBo, BigHecenns Ha mijactasi Pimennga [lpasainag HBY Ne 100-pmr Bix
23.02.2017 p. (a Tak camo iy 2016 p.) IIpAT «Kb ITpuBatbank» 10 CHCTEMHO BaXK-
JIMBUX Ha mijgcrasi BiaacHol Metoauku Harionanbuoro 6anky Ykpainu [13] Bxke camo
110 co0i CBIMUTH TIPO Te, 1O HAIIOHAJIZAIlIST HOTO OAHKY MOTEHIITHO BiAMOBifaTIIME
iHTepecaM CyCHiIbCTBA, OCKIJIBKYU BiMOBIAHO /10 cT. 2 3akoHy YKpainu «IIpo Ganku
i 6GaHKIBCHKY JisITBbHICTD> [14] AisIBHICTD CHCTEMHO BaKJIMBOTO GAHKY <«BILINBAE Ha
cTabinbHICTh OAHKIBCHKOI CHCTEMU>.

[HmuM haxkTopoM, SKUi MOKe HETIPSIMO CBIIUUTH TTPO MOKJTUBY BiJITIOBITHICTh
HalioHasi3alii iHTepecaM CyCIiJbCTBa, € 3aJydeHHss Paau HallioHanbHOI Ge3nexn
i obopoHu YKpainu 10 mporeaypu. Takuii opmaT pO3IJISIy MA€ CBIYUTU TIPO
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HEMOXKJIMBICTh YTPUMATHCS Biji HAIlIOHAI3AIl y 3B’3KY 13 3arpo3010 HaIliOHAJIbHIH
Gesneni Ykpainu. AJjie BiZICyTHSI MOKJIMBICTD JJOCTOBIPHO BU3HAYUTH BiANOBIAHICTH
HallioHasi3aIlii iHTepecaM CyCIiibCTBa, OCKIJIBKU Bi/IMTOBIZIHO /10 JTUCTa anapary Pajau
HalioHaIbHOI Ge3reku i oboponn Yipaiuu Bix 16.03.2017 Ne 178/22-8-2[15], indop-
Mallist TIpo OOTPYHTYBaHHsI HaIlliOHAJI3aIli1 0MOBiatacs Ha 3acizanui Pamm, a Tomy
Mae rpud 0OMeREHHs TOCTYITY <«UUIsl CJIy:KO0BOTO KOpucTyBaHHs». Y jwcti Harri-
oHaJIbHOTO GaHKy Ykpainu Bix 17.03.2017 p. Ne 20-0009/20255 [16] mana indop-
Mallisi Tak camo BijiHeceHa 70 GaHKiBChKOI TaeMHUIL. TOOTO BiACYTHSI MOKJIUBICTH
JIOCTOBIPHO BCTAHOBUTH BIJIOBIIHICTb TAKOTO BTPYYAHHS CYCHIJIbHUM IHTEPECaM.

JlofaTKoOBO 1Ipo JIEriTUMHICTD HallioHai3amii Masa O cBigunTu Il NpUB’g3Ka 10
3acaji cTpaTeriyHoro peopMyBaHHsI JIEPKaBHOTO GAHKIBCHKOTO CEKTODY, siKi OyJin
noroskeri KMY 11.02.2016 p. [17] Ta po3pobusiivcs i3 3amydeHHsaM (axiBIliB
Mixuapoaroro BamotHOTO (hoHAy, CBiTOBOTO GaHKy, MixkHapoaHOI (hiHAHCOBOI
Kopropaiiii Ta €Bporeiicbkoro 6aHKy PEKOHCTPYKIIi Ta po3BUTKY. AJie MHUTaHHS
3aJIMIIAETHCS BIAKPUTUM: YU AIHCHO CTabiIbHICTh GaHKIBCHKOT CUCTEMU Ta iHTEPeCH
CYCIJIBCTBA € OHUM TiiinM? BpaxoBytouw, 1o nepenbadere KOHBEHINE MOHSATTS
«iHTepecH CyCIiIbCTBa» BiJPI3HSIETHCS BiJl YKPATHCHKOTO «CYCIIJIbHA HEOOXIAHICTh>,
TO y pasi posTJsy 1bOTO MUTAHHS y €BPOIEChKOMY CY/Ii 3 TPaB JIOAWHU YPSIY
Ykpainu /10BeZieThCsl TOKA3yBaTH, IO caMe y IbOMY BUTIQJIKY TaKa HallioHaJi3aIlis
Bi/IMOBi/1aJIa KPUTEPIIO 1HTEPECIB CYCHINbCTBA — EBPONENCHKUIT CY/ 3 TIPaB JIIOIUHT
Gy/ie OI[IHIOBATH Iie Yepe3 BIacHe MePEeKOHAHHS Y KOKHOMY OKPEeMOMY BUTAJIKY. Tak
camo Ypsizy YKpaiHu JIOBeJeThCs TOBOANTH, 10 TaKa HallioHasi3allis OyJa i HeoO-
Xi/IHOIO Y IeMOKPaTUYHOMY CYCIIJIbCTBI.

Heo0xifHO HAroJoCuTH, 10 TaKe MO3UIOHYBAHHS 1HTEPECIB CYCITIIbCTBA BiANO-
Bijla€ 1yOIiYHO-TPABOBOMY ACIIEKTY TOCHOAAPCHKOTO TIPaBa, a TOMY € IiJIKOM 3BUY-
HUM — TOJIOBHE JOTPUMATHCS TIPUHITUITY OHAKOBOTO MiIMOPSIAKYBAHHS €IUHOMY
MIPaBOBOMY TOCITO/IAPCBKOMY TIOPSZIKY. 3BiCHO, ToJoskeHHsT KoHBeHTIii, a He JuTe
TocromapchKoro KoJeKcy YKpaiHM Ta iHIMUX 3aKOHOJABYMX aKTiB, TAKOK OOYMOB-
JIIOIOTH BiITOBIJIHICTD ITbOMY TIOPSIIKY.

3oKpeMa, TOPSIZIOK Ta TiJCTaBU BU3HAHHS OAHKY HEIJIATOCITPOMOKHUM, BHBe-
JIEHHST IOTO i3 PUHKY BCTAHOBJIIOETHCS CIIEIaJIbHIM 3aKOHOM, a BCi HEOOXIi/[HI MmicJIst
I[OTO TpoLeypH 3ailicHIOI0TECs (DOHOM TapaHTyBaHHS BKJIAAIB (hbisuaHUX 0Ci.
3arpoBaKeHHsI TUMYACcOBOI afMiHicTpailii € peasizatieio oauiei i3 dyukitiit Doy,
BiJIMIOBIIHO 710 cTaTeil 4 Ta 34 3akony Ykpainu «IIpo cucreMmy rapaHTyBaHHST BKJIAIIB
disnunux oci6». 30KpeMa, 4. 5 ¢T. 5 gaHOro 3aKOHY BU3HAYAE, IO <IIiJ Yac TUM-
vyacoBoi aaminicTpariii MoHA Mae TOBHE Ta BUHITKOBE MPABO YIPABISATH OaAHKOM
Bi/ITIOBI/THO /10 11bOTO 3aKOHY, HOpMaTUBHO-TIpaBoBuX akTiB DoHy Ta BKuUBaTH Mii,
nepeg6avyeHi IIaHOM BPEry/IIOBAHHSI>.

Y Ttomy pasi, KoM BUBEIEHHS HEMJIATOCIIPOMOKHOTO GAHKY 3 PUHKY 37iiic-
HIOETHCS 3a YYacTIO JepsKaBu Ha 1mocazoBux oci6 MoHay Ta Ha IHIIMX yY4aCHUKIB
MPOIelyPH BUBEIEHHST TaKOTO OaHKY MONIUPIOETHCS Aist HopMu cT. 411 3akony
Ykpainu «IIpo cucremy rapanTyBaHHs BKJIaIiB (hisuuHUX 0Ci0», B SIKiil 3a3HaYEHO,
IO pillIeHHs PO y4acThb Aep:KaBu y mpoiienypi BuBenenns npuiivae KMY 3a mipo-
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nosutiieo Harionanproro 6aHky YKpaiHu, a JepskaBa BUCTYIIa€ iHBeCcTOpoM. Y pasi
SIKIIO «KaTiTag OaHKy 3a pesyJbraTamMu (hOpMyBaHHSI pe3epBiB Ta 0OMiHY 3000B’s-
3aHb Ha aKIlii 0IaTKOBOI eMicii OaHKY 3aJHUIIAETHCS BiJ' EMHUM YU HYJbOBUM...»
@onyp 3000B’g3aHMil IpogaTH BCi akilii Takoro GaHKY Aep:KaBi 3a OJHY TPUBHIO.
OckisnbKy JepskaBa B3sila y4acTh y BUBeIeHHI OaHKY 3 PUHKY, TO JaHa cTaTTs Oysa
3aCTOCOBaHA.

Bigrenep MinicreperBo (hiHaHciB YKpalHu BU3HAUa€ i MalOyTHE GaHKY, 30KpeMa
3aTBepauBIny HakazoM Bij 23.02.2018 p. Ne 316 Crparerito, B sIKiil 3a1IPOIIOHOBAHO
y 2022 p. miarorosky o miaHy npusarusaiiii 6aHky [18, c. 28]. BixnosigHo 10 1iei
Crparterii, ouikyBaHa 1iHa OaHKIBCHKOI ycTaHoBU cTaHoBUTHME 40—65 MJIp/ rpUBEHD
[19]. Takum unrom, TIpAT «KbB TlpuBatbaHk»> 1epeiIioB y «IOBHE Ta BUHSITKOBE>
yrpasinas 10 QoHy, sIKuil micss yoro npojas 6ank MinictepcerBy (inancis Ykpa-
inu. ITizcTaBoto AJIs IIOTO CTaB JAOTOBIP KYMiBJi-IPOAAKY, AKUH OYB YKJIaIeHUiT Ha
BuKoHaHHs pimeHast KMY, sike Oysio yxBajieHe BHACJIIOK PO3TJISY IbOTO MTUTAHHS
Pazioto HarioHaibHOI Ge3meku i 060poHr YKpaiHu.

3 OrJIsily Ha BUKJIJIEHe BUIIE, Y pasi KMo 1epes; €BporeiichbKrM Cy/IoM 3 TIPaB
JIIOJIMHM [TOCTaHe BiJIIIOBI/IHE TMTAHHS, JepsKaBa Ma€ JOBOJAUTH, 1110 HaIllOHAI3aIlis
[IpAT «KbB TIpusarGank», MOpyIIeHHs TIpaBa HOTO BJIaCHUKIB HA MOBAry 0 iXHbOTO
MIPUBATHOTO JKUTTsI, OYJI0 06’€KTUBHO HEOOXIJHUM y IEMOKPATUYHOMY CYCITLIBCTBI
JUISL 3AXMCTY TIpaB iHIIUX 0ci6 (HAIPUKJIa/, BKIAJAHUKIB, TIO3UYAJbHIKIB, IPalliBHU-
KiB, KOHTPAreHTiB).

Bucnoexu. Ilpumycosa nepenada 6auky [IpAT «KbB IlpuBatbank» y moBHe Ta
BUHATKOBe yrpas/ints MoHI0BI rapanTyBaHHs BKIAIB (PisMuHUX 0Cib, 3 HACTYIIHUM
1OTO TIPOJIaKeM IeHTPATHhHOMY OPTaHy BUKOHABYOI BJAAM 32 KOMITH JEPKABHOTO
61o/KeTy, sika OyJia 371ilicHeHa 3 METOIO PETYJISITUBHOTO BIUIUBY Ha €KOHOMIKY (/17151
crabimizarii ¢GiHaHCOBOI cucTeMNn), € HalliOHAI3aIli€l0 Cyh €KTa TOCIOIAPIOBAHHSL.
Harrionasmizamist 6anky [IpAT «Kb IlpuBatbank» Mae 03HaKM BTpyUYaHHs JepP/KaBU
B 0c00i 11 opraniB y npaso, nepenbadere ct. 8 KoHBeHIIT Ipo 3aXUCT MpaB JIOAMHA
Ta OCHOBOIIOJIOXKHUX cBOOO/ (ITPAaBO HA MOBAry /10 MPUBATHOTO i CIMEIHOTO JKUTTSI).
Takox nmepskaBa BTpPyTHJIAcs y NPaBO Ha MUPHE BOJIOAIHHS MailHOM, MPaBO Ha
3axuct sKoro nepebadene cr. 1 [Tporokosy 1o KonBeHitil mpo 3axuct mpas JOIMHN
i ocHoBomosoxkHUX cBo6oa. IIpaBo BiaacuukiB Ganky IIpAT «KB IlpuBar6ank»
MTPOJIOBKUTHU 3/IINCHIOBATH TOCTIOJIAPCHKY JiSIBHICTD, 3aXUCT TIpodeciiiHol peryTaltii
Bifi audamaritii, Ha HEJOTOPKAHHICTh KOPECIOH/IEHITIT (IOKYMEHTIB Ta KOMYHiKa-
1iit) 6aHKy, sIKi yOCOOJIIOI0TH MTPaBO Ha TIOBAry 10 MPUBATHOTO JKUTTS, TAKOXK OYJIO
nopyuieno. [lenarpanpuuii odic, npuminienns diniit Ta npeactaBauTB [IpAT «Kb
[TpuBaTOGaHK» Hase)KaTh 10 KaTeropii «KuTi0» B posyMini cr. 8 Konsenmii. Akiii
€ ByacHicTio y po3yminti cT. 1 IIpotokosry no Konsemtiii.

Opnak Take BTpy4YaHHs JlepKaBW y 3a3HavyeHi MpaBa JIOAMHU MOXKe He OyTu
HPOTUIIPABHUM, SKIO Oy/e BCTAHOBJIEHO HOro HeoOXiZHICTh Ta IPOIOPILIIHICTS,
30KpemMa HOro CIPSIMOBAHICTh HA JIETITUMHY METY Ta HeOOXIIHICTh y JIeMOKpaThy-
HOMY CYCIIJIBCTBI. 3 ypaxXyBaHHSIM pPeXMMY GaHKIBCHKOI TA€MHMUII, TEPMiHOBOCTI
HPUIHATTS PIlIEHHS PO HalllOHAJI3allio GaHKY, 3pOOUTH 00TPYHTOBAHMIT BUCHOBOK

88 ISSN 2414-990X. IIpobaemu 3axonnocmi. 2019. Bun. 145



Ayenko C. C. HayioHanizayis MpAT «Kb [Tpusamb6aHK»: npasosa ouiHKa Kpise npu3my KoHeeHuii npo 3axucm...

PO TTPABOMIPHICTb UM HEITPABOMIPHICTb BTPYYaHHS JEP:KaBU B TpaBa JIOJAUHU —
kosmnrHix BiaacHukiB OaHky IIpAT «KB IlpuBat6ank» — He € MoxkauBuM. IIpore
y HEMOKJIMBOCTI 3a0e31e4eHHsT TI030BY IIJISIXOM 3YIMHEHHS /il pirreHus [TpaBsritms
HamionanbHoTro 6aHKY YKpaiHW TIPO BU3HaHHS OaHKY HEIJIATOCTPOMOKHUM Ta
BYIIMHEHHS il TUMYACOBOI aIMiHICTpaIlii BOAYa€ThCsT MOPYIIIEHHsI TIPaBa aKIliOHEPIB
GaHKy Ha HAJICSKHUIT 3aXKMCT CBOIX TIPaB.
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Nationalisation of the «Privatbank»: a look through the convention on human rights and
fundamental freedoms

The introduction of the temporary administration gives the Deposit Guarantee Fund not only the
Jull and exclusive right to manage a banking institution, but also the right to dispose of them. Due to
this, the Fund sold, and the Ministry of Finance of Ukraine acquired one hundred percent of the shares
of «Privatbanks. The conclusion of this agreement was preceded by recognition of the bank as insolvent,
consideration of the issue of threats to national security at a meeting of the National Security and
Defense Council of Ukraine, and a meeting of the Cabinet of Ministers of Ukraine about accepting
the National Bank’s proposal to buy out a banking institution. Given this, it is worth noting that the
nationalization of «Privatbank> began with the introduction of a temporary administration, and it ended
with the state registration of ownership rights to the company’s shares. Nationalization is a violation of
the right to peaceful possession of property and the right to respect for private and family life because
the right to engage in commercial activity is in the private sphere, business premises are, according to the
practice of the European Court of Human Rights, in the category <homes And the shares of the company
belong to the category of<property», taking into account Article 1 of the Protocol to the Convention
on the Protection of Human Rights and Fundamental Freedoms. These rights are not absolute, thus
there is the question of determining the legitimacy and proportionality of governmental intervention in
their implementation. Affiliation of <«Privatbanks to systemically important may indirectly indicate the
presence of public interest in interfering with the rights of bank owners for prevention a financial crisis.
Also, the consideration of this issue at a meeting of the Council of National Security and Defense of
Ukraine is intended to aggravate the significance of the problem. The public cannot provide these events
with a proper assessment due to the secrecy of all relevant information: the National Bank of Ukraine and
the National Security and Defense Council of Ukraine refused to provide any information.

Keywords: nationalization; human rights; Convention; Privatbank; the right to peaceful
possession of their property.
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MOPYLUEHHSA NMOPAAKY 3AIMCHEHHS OﬂEPALlII‘;.l.
3 METAAOBPYXTOM: NMPOBAEMU KPUMIHAABHOI
BIAITOBIAAABHOCTI

ocnioacerno cknad xpuminaiviozo npagonopyuenis, nepedoauenozo cm. 213 KK Yxpainu. Busisieno
cymmesi nedonixu uunnoi pedaxuii cm. 213 KK Yxpainu. Buceimieno npobiemy neyszo0ncenocmi Kpumi-
HABHO020 MA 20CNO0APCHKO20 3aK01H00a6cmea y yitl chepi. Jlocnioxceno cyoosy npaxmuxy npumsenenis
00 Kpuminamnoi 6ionogioarvrocmi 3a nopywenis nopsoxKy 30LcHenHs onepayitl 3 Memaioopyxmonm.
3anpononosano cnocobu modepnizayii ma 600CKOHANEHHS YUHHOZO 3AKOHOOABCMBA Y 00CHIONCYBAMill
cepi.

Kiouosi ciioBa: onepaitii 3 MeTao0pyXTOM; MOPYIIEHHS MOPSAKY 31IHCHEHHS Ollepaliiil; Kpumi-
HaJIbHA Bi/IIOBIiJa/IbHICTbD.

HlIumxo A. P., ajgBokar, KaHAMJAT OPUIUYECKUX HAYK, aCCUCTEHT Kadeapbl TIPaskIaHCKOTO,
X03SHCTBEHHOTO 1 (PMHAHCOBOTO 1paBa, [lonTaBckuii ropuanyeckuii MHCTUTYT HallmoHaibHOTO 10pH-
IMYeCcKOTo YHUBepcHuTeTa nMeHn SlpociaBa Myzaporo, Ykpanna, 1. [lonTasa.
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Hapyuienue nopsiika OCYIIECTBIEHHS ONEPAlMii ¢ METAIONOMOM: TPOGJIEMbI YrOJOBHOI
OTBETCTBEHHOCTH

Hccnedosai cocmas yzo01061020 npecmynienus, npedycmomperiinozo cm. 213 KK Yipaunoi. Hatidenw.
cywecmeennvle Hedocmamxu Oeticmsyroweti pedaxyuu cm. 213 KK Yxpaunvi. Onpedenena npobrema
HeCO2IACcO8AHHOCIU Y20JI08HOZ0 U XO3SLUCMBEHHOZ0 3aKoHoOameivcmea 6 smoi cepe. Hccredosana
cyOebHas npakmuka npusiederust K y20J08HOL OMEEMCMEEHHOCMU 3G HAPYUEHUE OCYUECMEIeHUs. one-
payuii ¢ memannoromom. Ilpednoxcenni cnocobvr MOOEPHUIAUUU U YCOBEPULEHCMBOBAHUS OClICMBYIOWe20
3axonodamenvpcmea 6 amou cepe.

KoueBble cioBa: orepaIiiy ¢ METAJLIIONIOMOM; HapyIIeHIe TIOPSIIKA OCYIECTBIEHS OIePaIil;
YTOJIOBHAST OTBETCTBEHHOCTb.
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Iocmanoexa npooaemu. AxryanbHicTb IPoO/IeM IIPUTATHEHHS 10 KPUMiHAIbHOIL
Bi/IMTOBIIaTBHOCTI 3a MOPYIIEHHS TOPSIIKY 3/1iHCHEHHST ONepaIiii 3 MEeTaI00PyXTOM
3yMOBJIEHA TUM, 1[0 KPUMiHAJbHE 3aKOHO/IABCTBO Y c(hepi OXOPOHU TOCIOAAPCHKOI
JUSJBLHOCTI CyTTEBO BiJICTAE€ Y PO3BUTKY Bi/l CAMOTO TOCIIOIAPCHKOTO 3aKOHO/IABCTBA
Ta eKOHOMIYHUX Bi[HOCHH Y 1iioMy. BoHO He 37aTHe 3abesnedyBaTil peasisaliiio
1iJiell Ta MeTH 1HCTUTYTY KPUMIHAIBHOI BiJINIOBIIAJIBHOCTI, a JIKIlle CTBOPIOE HE/l0-
IiJIbHE Ta HaAMipHE JiepKaBHEe BTPYYaHHS y cepy MiAmpuEMHUIITBA.

Ananiz ocmannix odocaioxcendv i nyodaikayii. Y HayKoBiil jiteparypi mpo-
6JieMK KPYMIHAJIbHOI BiANIOBiZAABHOCTI 3a MOPYIIEHHS HMOPSAKY 3/1HCHEHHS olle-
pariiii 3 metasmob6pyxtom BucsitaoBanucs B poborax O. I. Cacko (O. I. Sasko)
[1], . O. Tapmama (D. O. Harmash) [2], TI. TI. Auapymka (P. P. Andrushko),
I0. B. Anekcanzgposa (Yu. V. Aleksandrov), M. 1. Baxanosa (M. 1. Bazhanov),
H. O. Iyroposoi (N. O. Hutorova) ta in. OiHak KOMILJIEKCHOTO JOCTi/IKeH s cT. 213
KK Ykpainu kpi3b Ipu3sMy rocroiapcbKoro 3aKOHO/IaBCTBA Ta 3 ypaXyBaHHSIM cyvac-
HUX 1TPABOBUX TEHJICHIIIN — Ha CbOTO/IHI HE iCHYE.

Mema cmammi — 3’sicyBaTu HACJiJIKA 3aKOHOIABYUX pedopM y ITOCTiKyBaHiit
cepi Ta BUCBITAUTH TPOOJIEMHI TUTAHHS MPUTATHEHHS 10 KPUMiHAIBHOI BiJIIOBI-
JIAJTBHOCTI 3a MOPYIIECHHS MOPSAKY 3[1CHEHHS OIepalliii 3 MeTaT0OPYXTOM.

Buxnao ocnosnozo mamepiany. Crpivke peopMyBaHHS TOCIIOAAPCHKOTO 3aKO0-
HOJ/IABCTBA Ta Peasizallis MOJITHKY JeperyJsisiii B YKpaiHi 6e3mocepeiHbo BIUTUHYJIO
i1 Ha KpuMiHagbHe TpaBo. Tak, 3akonom Ykpainu «IIpo BHeceHHS 3MiH 10 MeAKUX
3aKOHOJABYMX aKTiB YKpaiHW II[0JI0 CIPOIIEHHSI YMOB BeJeHHs OizHecy (maepery-
ssaiist)» Bix 12.02.2015 p. Ne 191-VIII [3] Breceno 3minu 0 c1. 213 KK Ykpainu.
¥ wogiit pepakiiii u. 1 ct. 213 KK Ykpainu nopyiiieHHIM TOPSIIKY 3/1iICHEHHS oriepa-
1ii1 3 MeTas0OPYXTOM € 3/CHEHHST TPUIOMY OPYXTY KOJIbOPOBHX 1 YOPHUX METAJIiB
disuuHIME 0cobGaMu, 3AIHCHEHHS oTepartiii 3 OpPyXTOM KOJbOPOBHX i YOPHUX METaJIB
MOCaJIOBUMU 0cobOaMu CyG’€KTIB TOCITOAAPCHKOI MisITBHOCTI, BiZIOMOCTI TIPO SIKUX
He BKJIIOYEHO JI0 MepesiKy cy6’€KTiB rociogapioBaHHs, M0 3[AiHCHIOITH omepartii
3 MeTasT00PyXTOM, HAIAHHS TTPUMIIIEHD Ta CIIOPY/I JJISI PO3TAIIYBAHHS HE3AaKOHHUX
MYHKTIB MPUIOMY, CXOBY Ta 30yTy MeTaJIoOpyXTy, OpraHisailist He3aKOHHUX MYHKTIiB
IpUITOMY, CXOBY Ta 30yTy MeTamoopyxry [4].

[Teprr HiK AOCTIAUTH HEXOTIKM KPUMIHAJBHOTO 3aKOHOAABCTBA, HEOOXIIHO
PO3TJIAHYTH TOCIOAAPChKO-TIPABOBI TTapaMeTPH JIETaJIbHOTO 3/IIICHEHHS Ollepaltii
3 Metarobpyxtom. OcobsmBictio cr. 213 KK Ykpainu € 6iankeTHuid Xapakrep [IUCIo-
3UIIii, OCKIJIBKH caM TIOPSI/IOK 3/iHCHEHHST OTlepaitiii 3 MeTaioOpyXTOM BPETyIbOBAHUI
PSI/IOM HOPMATHMBHO-IIPABOBUX aKTiB IOCIOJAaPCHKOTO 3aKOHO/IABCTBA.

Pasukanbaoo pedopMOIo TOCIOAAPCHKOr0 3aKOHOAAaBCTBA Y cepi 0biry mera-
JIOOPYXTY CTaJo MPUUHSATTS 3aKoHy Ykpainu «IIpo JileH3yBaHHS BUJIIB TOCIIO-
JMapChKOI MisSLbHOCTI» [5], BHACTIIOK YOTO AisJIbHICTD, MTOB’sI3aHa i3 3aroTiBJIEIO,
1epepobKo0 OPYXTY YOPHUX Ta KOJIbOPOBUX METAJIB i OTO MeTaIypriliHOI0 mepe-
po6KOI0, OyJia BUKJIIOYEHA 3 MEPENTiKy BUMIIB AiSUIBHOCTI, SIKi T/JISITAIOTh JITIEH3Y-
BaHHIO. AK Hacmizok, 3akoHoM Ykpaiau «lIpo JineH3yBanHsT BUIIB roCIoAapCchKoOi
JTignbHocTi» BUKIoUeno 3 4. 1 ct. 213 KK Ykpainu cioBo «Jrinensiis.
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IIpote y KOHTEKCTi BiMiHU JIilleH3YBaHHS 111X/l 3aKOHO/IABIIA /10 «JIETAJIbHUX
rpaBIliB» HA PUHKY MeTATOOPYXTy He 3a3HaB 3MiH, OCKIJIBKU BiIOBIZHO 10 3aKOHY
Yrpainu «IIpo metanobpyxr» [6] HuMu €:

1) crremiasizoBaHi MATPUEMCTBA;

2) crierianizoBaHi MeTaypriiiHi mepepobHi MmiAMpPUEMCTBA;

3) npuiiMasbHUI IYHKT CIIellializoBaHOro abo CIeliai30BaHOro MeTajypriii-
HOTO 1epepoOHOTO T IIPUEMCTBA.

PosrisiHemMo 3MiHU y ep;KaBHOMY PETYJIIOBaHHI Ta KOHTPOJIi 3a 3/IMCHEHHAM
orepartiii 3 METaIOOPYXTOM.

Bigmosizto no cr. 12 3akony Ykpainu «IIpo mMeramoOpyxT» jepskaBHE pery-
JIIOBAHHSI OMepailiii 3 MeTaoOPyXTOM Peasli3yeThCsl, 30KpeMa, MIISIXOM CKJIaaHHsT
MiCIIEBUMU JePKaBHUMHU a[MiHICTpaIlisIMU aKTa OOCTEKEeHHs CIeliaai3oBaHux abo
crierniaaizoBaHUX METaJdypPrilHUX MepepoOHUX TAMPUEMCTB Ta IX MPUIMATHHIX
MYHKTIB Ha BiJIMOBIHICTh BUMOTAM IIHOTO 3aKOHY i KOHTPOJIIO 32 JOJeP:KaHHIM
BCTAHOBJIEHUX HUMH YMOB i TIPABUJI 3/IICHEHHST OTePaIliil 3 METATOOPYXTOM.

Bigrak eauHuM J03BiIIBHUM JJOKYMEHTOM, Ha IiJICTaBl SIKOIO MOXHA 3/[iCHIO-
BaTH OIlepallii 3 MeTaJI0OPYXTOM, € aKT 00CTEKEHHSI MICIIEBOIO J€P;KAaBHOIO ajMiHi-
cTpartiero cyb’eKra ToCrofapioBaHHs Ha BIAMOBiAHICTH BUMOraM 3aKOHY YKpaiHu
«ITpo MeTamobpyXT» i KOHTPOJIIO 32 J0AEPKAHHSAM BCTAHOBJIEHUX HUMHU YMOB 1 ITpa-
BUJI 3/IIIICHEHHST OTIEPaIliil 3 METATOOPYXTOM.

Kpim Toro, Hakazom MiHicTepcTBa €eKOHOMIYHOTO PO3BUTKY 1 TOPriBJi YKpaiHu
Bix 29.03.2016 p. Ne 524 zarBepikeHo Ilepenik obajHaHHS Ta yCTaTKyBaHHSI, SIKi
HEeOOXiTHO MaTH CIIel[iali30BaHOMY MiANPUEMCTBY Ta OT0 IMPUIHMAJbHIM ITYHKTaM
abo cIIeliaiz0BaHOMY MeTalypriiiHoMy HepepoOHOMY IHAIPUEMCTBY IIPU 3/iHCHEHH]
omepariiii 3 metasoopyxTom [7].

Jlitounm IlepesrikoM BCTAaHOBJIEHO JIUIIE BUANM O0JIA[HAHHS Ta YCTATKyBaHHSI, SIKe
HeOoOXiTHO MaTh KOKHOMY HMPUIMAaTbHOMY MYHKTY.

TakuM 4MHOM, T/ TIOPSZAKOM 3iHCHEHHSI ollepalliii 3 MeTaJoOpPyXTOM y KOH-
texcTi c¢1. 213 KK Ykpainu ciaig po3dymiTH HACTYIHI mapamMeTpu JerajbHOTO
MATPUEMHUIITBA:

1. TIpaBo Ha 3JiiiCHEHHsT omepaiiiii 3 MeTaJToOPyXTOM MalOTh BUKJIIOYHO CIIElli-
aJTi30BaHi TMiMPUEMCTBA, CIEIiani30BaHi MeTanypriitHi mepepoOHi iAMPUEMCTBA,
a TaKOX iX MPUHMAaJIbHI TTyHKTH.

2. TIpaBoBe peryJiioBaHHs 3/iCHIOEThCS 3aKOHOM YKpainu «IIpo MeTamobpyxTs,
a TeXHOJIOTIYHI BMMOTHU JIJIsA TOcIofapiolounx cyb ekTiB BcTaHOBJIeHO Ilepemikom
o06JIa/IHAHHS Ta YCTaTKYBaHHS, sIKi HEOOXITHO MaTH CIeNiali30BaHOMY MiIIIPUEMCTBY
Ta Horo MpuiiMaJbHUM TTyHKTaM abo Cleliai3oBaHOMYy MeTalypriiHoMy mnepepo6-
HOMY TIi/IIIPUEMCTBY TIPHU 3iHCHEHHI Olepartiii 3 METaT0OOPYXTOM.

3. JlosBinbHa cucTeMa 3a0e31eUy€eThCsT CKIAAAHHIM MICIIEBUMU JIEPKABHUMU
aZIMiHiCTpaIisMU aKTa 00CTeKEHHs CIeliali30BaHUX MeTaJypPriiHuX MmepepoOHUX
MiZIITPUEMCTB Ta iX TPUIMATBHUX MMYHKTIB Ha BIJITIOBIIHICTH BUMOTaM 3aKOHY YKpa-
inn «IIpo MeTasoOpyxXT» i KOHTPOJIIO 3a JOJACPKAHHIM YCTAHOBJIEHUX HUMU YMOB
i IpaBuJI 3ITICHEHHST OTIEPAIliil 3 METATOOPYXTOM.
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4. €AUHUM JI03BIJIBHUM JIOKYMEHTOM, Tlepe1baueHiM YHHHUM 3aKOHOABCTBOM,
€ akT oOcTekeHHsT cy0’'€KTa rOCIOaPIOBAHHS MiCIIEBUMU JIEPKAaBHUMU aIMiHICTpa-
IISIMU, 1[0 TPUUTIIOB HA 3aMiHY JITIEH311.

OTske, OPYIIEHHSM MOPSIIKY 3/1ICHEHHST OTepalliii 3 MeTaToOpyXTOM y TOC-
MO/IaPChKO-TIPABOBOMY PO3YMiHHI MOKHA BBa)KATH, TIO-TIepilie, 3/[IICHEHHS iX HeHa-
JexxanM cy6’extom (iznurrmu ocobamu abo OPUAMIHUME 0COOaMH, SIKi He MAalOTh
BIIMIOBIIHOI TIPaBOCY0’€KTHOCTI ), TIO-APYTe, BIACYTHICTh akTa 0OCTEKEHHs Cy6 eKTa
roCIoZlapioBaHHST MiCIIEBUMU JePKaBHUMU aMiHICTpaIlisIMH, TO-TPETE, HEBIATIO-
BiZIHiCTh cy0’€KTa TOCHOAAPIOBAHHS BUMOTraM, 1[0 BCTAHOBJIEHI 3aKOHOM YKpaiHu
«ITpo metanmo6pyxT» Ta Ileperikom obIaHAHHS Ta YCTaTKyBaHHs, sIKi HEOOXiZHO
MaTH CIelliali3oBaHOMY ITiIIIPUEMCTBY Ta OTO MPUHMATbHUM IMyHKTaM abo crieltia-
JII30BaHOMY MeTa/lypriiHOMY IIepepoOHOMY IiIPUEMCTBY TP 3/1iICHEHHI orepaitiit
3 METATOOPYXTOM.

[TosBepuemocsa no ct. 213 KK Ykpainu, aucrosuiiist IK01, Ha HAIY yMKY, MaJja
61 OyTH JA3epKaJbHUM BiZoOPaskeHHSIM MOPSIAKY, BCTAHOBJIEHOTO TOCIOAAPCHKUM
3aKOHO/IABCTBOM. Y 3B’43KY 31 3MiHAMU /I03BIJIbHOI CUCTEMH 3aKOHO/IaBellh JIeKiJIbKa
paziB yHocus 3minu ji0 cT. 213 KK Ykpainn, Matoun Ha MeTi IpUBe/IEHHST HOPM, 1110
PEryJIo0Th BiANOBIAaAbHICTb y cepi ommepaiiil 3 METaI0OPYXTOM, Y BiIIOBIAHICTH
710 3MiH Y TOCIIOZIaPChKOMY 3aKOHO/IaBCTBI.

PosriisiHeMo 06’€KTUBHY CTOPOHY JOCTIIZKYBAHOTO 3/104nHY. Tak, 3 00'€KTUBHOT
CTOPOHM 3JI0YMH MPOSIBJASETLCSA Y TaKUX (popmax:

a) 3/ifiCHeHHs] PUHOMY OPYXTY KOJBOPOBUX 1 YOPHUX MeTasiB (HisuuHUMU
ocobamu;

0) 3zilicHeHHs olepalliil 3 OPYXTOM KOJIbOPOBUX 1 YOPHKMX MeTaJliB [0CaL0BUMU
ocobaMu cy6’€KTIB TOCHOAAPCHKOI AisLIBHOCTI, BiZIOMOCTI TIPO SIKUX HE BKJIIOYEHO JI0
nepesiky cy6’€KTiB rocrogapioBaHHs, 110 3AIHCHIOITh Ollepallii 3 MeTaI00pPyXToM,;

B) HAJIAHHS TPUMIIIEHb Ta CHOPY/ JJS PO3TAllyBaHHS HE3aKOHHUX MyHKTIB
PUIOMY, CXOBY Ta 30yTy MeTasoOpyXTY;

') opraHisaiis He3aKOHHUX IIYHKTIB IIPUHOMY, CXOBY Ta 30yTy MeTaso0pyXTy.

[Tounemo 3 nepmioi gopmu. Bijgpasdy BUHMKAE MUTAHHS MO0 TEPMiHOJIOTIY-
HOI HEJIOCKOHAJIOCTI MOHSTTS «IPUHOM OpyXTy». SIK BifloMO, BUYEPITHWIT TIepesIiK
oTiepartiii, Mo MO’KHA 3[[IICHIOBATH 3 BTOPDUHHUMH MeTajlaMu, TiepeJiideHi y 3aKoHi
Yrpaian «IIpo meramobpyxTs. He anBHO, 1110 Takoi omepariii, ik «IpuitoM», 3aKOHOM
He Tepenbaveno. Ha Harmy IyMKy, CJIOBOCTIOYYEHHST «IIPUIOM GPYXTY» € CKOpilie
oGy TOBUM BUPA30M i He Y3TO/KYETHCS 3 MOBOKO 3aKOHO/IABCTBA.

[ITo Take mpuitoM MeTaJIO6PYXTy y PO3yMiHHI KPUMIHAJIBHOTO 3aKOHOIaBCTBA
HEBIJIOMO, aJiKe BiJICYTHSI KOHKpeTHu3allisl AMCIo3ullil cTaTTi. Bunukae nurtanss,
IPUAOM MeTasoOPyXTy — Iie MOTO KyMiBJst un (haKTUYHUN npuitoMm (mepemava) Bij
TpeTix 0ci6? BBaskaemo, 110 11e CyTTEBUI HEMOIK 3aKOHOABCTBA, OCKIJIBKU HEMAE
HISIKOI KOHKPETUKH 1010 OMTUCaHHsT GOPM «Ipuiiomy MetanmoOpyxty». Take dhopmy-
JIIOBAHHS JIa€ MATPYHTS TPAaBOOXOPOHHUM OpPTaHaM /IS 3JIOBKUBAHHS Ta <ITiITOHKHT
i/ kBasticikariiio» 6yIb-sKOI [iii, MoB’s13aHO01 3 06irOM MeTaI0OPYXTY MiK (DI3MYHUMIE
ocobamu.
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Hasga cr. 213 «IlopyieHnst OPSIAKY 3ifICHEHHST onepartiil 3 MeTaIo6pyXTOM»>
Bizicuiae 0 3akoHy Ykpaiau «IIpo mMeTasmoOpyXT», SSKUM 1 BCTAHOBJIEHO MOPSIIOK
Ta BUKJIIOYHUIN Tiepestik onepaiiii. BiamosigHo no cr. 1 3akony «IIpo metamobpyxTs>
orepaliii 3 METAIOOPYXTOM — 3aroTiBJist, epepoOKa, MeTasypriiiaa mepepodka OpyxTy
YOPHUX i KOTbOPOBUX MeTasiB. [IpuitoMy MeTamoOpyxTy sIK OKpeMoi orepartii 3ako-
HOM He repezbadeHo, a, oTske, MaeMo HeBimnosianicTh KK Yipainn mosoxeHHsM
TOCTIOJITAPCHKOTO 3aKOHOIABCTBA.

Jaui, srizHo 3i ct. 1 3akony Ykpaiau «IIpo meranmoOpyxrs> KymiB/s ta/abo pea-
Jizallisi MeTaJoOpyXTy — isiIbHICTh, TOB’sI3aHa i3 Iepegaydero rmpaBa BJACHOCTI Ha
MeTaIoOPYXT HIIOMY BJIAaCHUKY B OOMIH Ha €KBiBaJEHTHY CyMy KOIITIB abo 6opro-
BUX 3000B’s13aHb. 3aroTiBJisi METATOOPYXTY — [isLIBHICTD, 1TOB’sI3aHa 13 30MPaHHsIM,
KyIIiBJIelo, 30epiraHHsaM Ta peaslisalicio MeTaIo0pyXTy I0pUANYHIMU ab0 Di3MIHUMEI
ocobamu — cy6’'€KTaMu TOCTIOAPIOBAHHS, SIKi 3/IICHIOIOTH OTIEPAIlii 3 METATOOPYXTOM.

[Ilo maB Ha yBa3i 3aKOHOJIABEIlb 100 KOMILJIEKCY il y hopMi «IIpuiiomy
MeTasoOpyXTy», — HEBIZIOMO Ta He mepeabdadeHo KOAHUM HOPMATHBHO-TIPABOBUM
aktom. Ile Moxke OyTu siK 3BMUaiiHa KyIiBJIsSI CHPOBHHH, TaK i #oro 3aroTiBist. Pos-
MUTICTh JAMCIO3WIN, Ha HAII MOTJIsI, € HEJAOIMYCTUMO0, OCKIJIBKM Y TaKuii crocio
MOPYIIYETHCS MPUHITUIT TIPABOBOI BU3HAYEHOCTI, a EPKABOIO He 3a0e3MedyeThCst
3aKOHHICTh MPUTITHEHHS 0 KPUMIiHAJIbHOI BiAMOBIaIbHOCTI. K HACTiOK, MOKHA
3 BIIEBHEHICTIO CTBEP/KYBATU 1IPO HESAKICHICTh KPUMIHATBHOTO 3aKOHO/IABCTBA II0/10
posrisiayBanoi hopmu 06’ektuBHOI ctoponn cT. 213 KK Yipainm.

Y 4oMy K 3HAYEHHsI IOCJI/IKEHHsI TIOHSATTS <[IPUIOM MeTanoopyxTy»? Hacamrie-
pe/1, Iie BIUTMBA€E Ha MpeMeT JJ0Ka3yBaHHs HAsSIBHOCTI CKJIAJLY 3JI0YMHY. SIKIIIO YMOBHO
IIPUIAOM METANOOPYXTy» = «KYIIBJIsI Ta/ab0 peasisallist MeTatoOpyXTy», TO peaMe-
TOM JIOKa3yBaHHsS CTOPOHOI0 0OBUHYBaueHHst Oy/ie siuiiie (hakT mepepadi mpaBa Biac-
HOCTI Ha MeTaJI00pyXT IHIIOMY BJIACHUKY B OOMIH Ha €KBIBaJ€HTHY CyMY KOIITIiB abo
6OproBuX 3000B’s13aHb. BoaHoYac PiBHSIHHS «IIPHIOM METATOOPYXTY» = <«3aroTiBJIst
MeTaso0PyXTy» CHJILHO YCKJIQJHUTD TTO3UIHI0 CTOPOHU OOBUHYBAYEHHSI, OCKIJIBKU
PO3IIMPIOETHCS TPEMET JOKA3yBaHHS HAsBHOCTI 00'€KTUBHOI CTOPOHU CKJIA/LY 3J10-
yuny. CTOPOHI 0OBUHYBAaU€HHSI JIOBEIETHCS TOKA3aTH i/l Yac CYJOBOTO PO3TIISILY He
saie GakT KymiBai MeTaaoOpyxTy, a il 30epiraHHst Ta MOJaJbIly HOro peasisalliio.

Ha namre mepekoHaHHs, 1[I0 TIPABOBY HEBU3HAYEHICTh MOTPIOHO TIyMAYUTH
TaKUM YMHOM, IO TpuiioM MeTtanobpyxry y koutekcti cr. 213 KK Ykpainu cuin
BBakatu 3aroriiero. [lo-mepie, MeTaToOpyXT He € 00’ €KTOM, BUKJIIOUEHUM ab0
00MeKEeHUM Y TIUBLIBHOMY 060pOTi. ¥ Oy/ab-sK0i (hisudHOi UM 0OPUANIHOT 0cOOU
MOJKe YTBOPUTHCS Tell 00’€KT i3 pisHuX npuvuH (yTBOPEHHS aMOPTU3AI[iiHOTO
OpyXTy Ha BUPOOHMIITBI, 3aMiHa CTapUX METaJOBUPOOIB Ha HOBI, IICyBaHHS CTa-
JIEBUX pedeil ToIo). BiAmoBiaHo, BIaCHUK MeTasmoOpyXTy MOKE PO3TIOPSAIKATHACS
HUM Ha BJIACHWIT po3cyjl, ab0 peasidyBaTh HOTO CIEIiali30BaHOMY IiJAPUEMCTBY,
abo x Oyab-sKiil (hisuunill 0cobi, KOTpa BusiBIIIa OaskaHHs WOro mpuadaT. 3 caMol
JIOTIKHW pedeii, TyT apriori He MOke OyTH MTPABOTIOPYIIEHHS, He KayKydH TIPO 3JT0YNH.
Henotpi6 y Burssai MetanobpyxTy st OfiHi€l ocobu Moke OyTH 3aTpebyBaHNM
JUIst 1101 (hi3UYHOI UM I0PUANIHOT 0COOM /IS PisHUX 1tijiell (OyAiBHUIITBO, BIacHe
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BUPOOHUIITBO TOIMIO). [lepskaBa He MOKe OOMEKUTH (Gi3UYHUX UM IOPUIMIHUX OCi0
y npojaaxi abo Kymisii Oyab-aKuX 00'€KTiB, KOTPi He BUAy4eHi abo He oOMexKeHi
y nuBizbHOMY 0060poTi. [IpuHIum ¢cBOOOAN HOTOBOPY Ta BIILHOTO BOJIEBUSIBIECHHSI
CTOPIH 1€ TaPaHTYIOTb.

Ha migrBepaskeHHs BUIe3a3HAYeHUX BUCHOBKIB 3aCJYTOBYE yBaru BUITPaB-
JAyBaJbHUN BUPOK 310J0YHIBCHKOrO palloOHHOro cyay PiBHeHChKOI obsacti Bif
22.01.2018 p. y copasi Ne 562/2259/15-k [8]. Cymom BumpaBpaHo ImiJICyaHOrO Ta
3p0o0JIeHO TPABOBUI BHCHOBOK IIOJIO MTPeMeTa JOKa3yBaHHs CTOPOHOIO OOBUHYBA-
yenHd 3a 4. 1 c1. 213 KK Ykpainu. Cyx AilinmoB BUCHOBKY, 1110 Bi/IMOBITHO 10 BUMOT
crareit 92, 337 KIIK Ykpaiau mpokypop y ZaHOMY BUIAAKY 3000B’I3aHIII JOBECTH
BUHYBaTiCTh OOBMHYBAY€HOTO y 3iliCHeHH] 6e3 JepKaBHOI peecTpallil orepariii i3
MeTaJTOOPYXTOM YOPHUX Ta KOJTbOPOBUX METAJIB IIJISXOM MOJIAHHS HAJEKHUX Ta
JOTYCTUMUX JIOKA3iB M0 KOJKHIN omepartii 3 MeTaIo0pyXToM, siKy Ou 3/1iliCHIB 0OBU-
HyBa4yeHUI; 110 KOKHIN 0cobi, B sIKOI OCTaHHIN CKYIMB HOTO; /e, KOMY i 3a CKiJIbKK
peaizyBaB METAIOOPYXT (YOPHUX YU KOJBOPOBUX METAJIB).

[Ilono mokasyBanHs y 11iil cIIpaBi, Cy/ BUPINIUB, 10 HE 3HAUIIIO CBOTO TiATBEP-
JUKEHHST Ta He TiATBEP/IKEHO JTOCTOBIPHO KOMHUM JIOKa30M MOCHJIAHHS OOBUHYBa-
YeHHS Ha 3[1IiICHeHHsT 0CO00I0 TIPUIOMY OPYXTY YOPHUX Ta KOJIbOPOBUX METAJIB i3
TTOIAJIBINIOI0 MOTO peasti3alfieio 3 MeTOI0 OTpUMaHHs (DiHaHCOBOI BUTO/IH, 110 B CBOTO
4epry He MOXKE, 1032 PO3YMHHMM CYMHIBOM, CBIYMTH TIPO BUHYBATiCTh OOBUHYBa-
YEeHOTO y BYMHEHHI IHKPUMIHOBAHOTO MOMY 3JI04nHY, mepenbadenoro 4. 1 ct. 213
KK VYkpaiun. Takox cTOpOHOI OOBUHYBAu€HHsI HE HaJaHO JOCTATHIX JOIYCTUMUX
JIOKa3iB Yy MiATBEPAKEHHSI TOTO, 1[0 00600 OPraHi30BaHO HE3aKOHHUN MYHKT IIPHU-
oMy MeTanoOpyxTy.

[To-npyre, Ha MiATBEpP/XKEHHS BUIEBUKJIAJEHOTO CJIiJI PO3IVISIHYTH TIOIIEePeIHIO
penakiiito ct. 213 KK Ykpainn. Tax, y nonepeaniii pesaxitii TopynieHHSIM MOPSIAKY
3AiCHEHHS omepalliii 3 MeTasmo6pyxToM OyJI0 3ifiCHEHHs omepalliii 3 6pyXToOM
KOJIbOPOBHX 1 YOPHMX MeTasiB 6e3 jepskaBHOI peecTpaliii abo 6e3 cleniajabHOro
103BOJLy (JIileHsii), ofep:KaHHs SKOro mnepeabayeHo 3aKOHOAABCTBOM, a00 HaJaHHI
MPUMIIIEHb Ta CIIOPY/I /TSI PO3TAITyBaHHS HE3aKOHHUX MTyHKTiB MPUHOMY, CXOBY Ta
30yTy MeTasoOpyXTy, OpraHisailisi He3aKOHHUX MYHKTIB IPUHOMY, CXOBY Ta 30yTy
MetanoOpyxry. OTsKe, KaTeropist «IpuiioM MeTaJoOpyXTy» y MonepeaHiil peaakitii
B3arajii He BUKOPUCTOBYBAJACh, 1[0 3HOBY HIJATBEP/KYE 11 HEJOUIIbHICTb.

[To-Tpere, KyniBas abo 30MpaHHSA MeTaJ00PYXTY /sl 0OCOOMCTUX IliJel, He
OB’ SI3aHMX 13 TIOJIAJIBIIOI0 HOTO peasizallieio (IepenpoiaskeM), He YTBOPIOE CKIANY
snounny. [To3asik i3 3aKOHOABYOTO BUBHAUEHHST KYITBJISI-IIPOJIAXK METATTIOOPYXTY He
€ OKPEMOIO OIlepalli€io, a JnIie MoYaTKoBoO0 (GOPMOIO 3/iCHEHHST 3arOTiBJII MeTa-
n06pyxTy. HaBiTh SKINO 3aKyMmiBJIi METasoOpPYXTYy CHCTEMATHUHi, ajie He 3 METOIO
MO/IAJIBIIIOTO MTPOJIAXKY, TO TaKi il He € TIOPYIIEHHSIM TIOPSJIKY 3/IiIHCHEHHS oTiepartii
3 MetasioOpyxroM. € Garato BUAIB BUPOOHUIITBA, /Ie BUKOPUCTOBYETHCSI BTOPUHHA
CHPOBHUHA, Y TOMY YHUCJI 1 METAOOPYXT. SIKIIO MiAIPUEMEITh 3aKyTIOBYE METATIOOPYXT
JUISL BJIACHOTO BUPOOHMUIITBA B IHIIMX (DI3MYHUX UM IOPUAMYHUX OCiO, TO Taki /il He
MO’KHA BBa)KaTU TOPYIIEHHSAM 3aKOHOIABCTBA.
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Tak, BupokoMm IBaHiBCHKOro paitoHHOro cyay XepcoHCbKOI 06jacTi Bij
12.03.2018 p. y cupasi Ne 656/607/17 06BUHYBaue€HOTO BU3HAHO HEBUHYBATUM
y mpexa’siBjieHoMy oO6BUHYyBayeHHi Ta Bunpasgano 3a 4. 1 cr. 213 KK VYkpainu
[9]. Cyzmom BcTanoBIIEHO, 1110 0COOA OOBUHYBAYYETHCS B TOMY, 1[0 B IIepiojl yacy
3 6epestst 2017 p. o 25 kBitHs 2017 p., 3a MicIleM CBOTO MPOKUBAHHS B ITOPYIIEHHST
HOPSZIKY 3AiHCHEHHS olepalliii 3 MeTaJIo6pyxToM, 6e3 aepKkaBHOI peecTpallil (hizmy-
HUX 0Ci0, Ha TePUTOPIi CBOTO JOMOIrOCIIOAAPCTBA, CKYIIOBYBAaB Y HACEJIEHHS JAHOIO
HACeJIeHOTO TYHKTY OPyXT YOpHUX MeTasiB 1o 1iHi 3 rpH 50 Ko 3a 1 Kr. 25 KBiTHS
2017 p. npaniBHUKaMU TOJIIHT 1Ti/] Yac MIPOBEAEHHS OOIIYKY 3a MiCIIEM IIPOKMBAHHS
OyJI0 BUSIBJIEHO Ta BUJIYYEHO 236 KI' YOPHOIO METAIOOPYXTY.

OO6BuUHYBaYeHUI B CY/IOBOMY 3aCilaHHi CBOIO BUHY Y BUMHEHHI KPUMiHAJIBHOTO
MPABOIMOPYIIIEHHS He BU3HAB 1 TIOSICHUB, 110 3alIMa€ThCsT 30UPAHHIM METaT0OPyXTy
3 2013 p., 9aCTUHY SKOTO BUKOPUCTOBYE [IJIST IOMANTHBOTO TOCITO/IAPCTBA, 30KpeMa
Gy/iBebHUX POOIT, BCTAHOBJIEHHS aPKH, YACTHHY 3/Ia€, iHIITY YaCTHHY Y BUJIi CTapUX
MOHET, IPiOHKX 3aMKiB, pedeil i3 300pakeHHIM JIePKaBHOI CUMBOJIIKU CTAPUX PEKU-
MiB — KoJekiionye. [Ipuitom GpyXTy YOPHUX MeTaJliB Bi/l HACETEHHsI He 3iIICHIOBAB,
B TOMY YHCJI BiJl CBiIKiB 0OBMHYBaYeHHs. YoMy 3a3Hav€eHi CBiIKM Oro 0OMOBJISIIOTH,
fiomy He Bigomo. ITix yac oburyKy OyB BUIyYEHUI METATOOPYXT, SIKUl € BIACHICTIO
1oro ciM’i, MO YyTBOPUBCA B TOCIONAPCTBI B 3B’SI3KY 3 HEMOXKJIMBICTIO WOTO BUKO-
PUCTaHHS 3a MPU3HAYEHHSIM, HAKOTIAHUH HUM OCOOMCTO Ha MOKUHYTUX (hepMax abo
sHaiiennit Tam. YacTuHy MeTamoOpyXTy y BUI BUKOPUCTAHUX KOHCEPBOBAHUX
KPUIIOK HOMY MPUHOCKUJIN CYCi/IU 32 HOTO 3ro/1010 6e3 Oy/Ib-sIKOi BUHATOPO/IH, STKUI
BiH BifzaBaB CBOIH TiTI Ha ii MPOXaHHS /Jisi CTBOPEHHSI KOMIIO3MILii Ta POpoOOK
B INTSYOMY CaJIKy. 30MpaHHsT MeTaIoOPYXTY He € Or0 OCHOBHUM BUIOM JIOXO/LY i
3aHATTSM. BiH mpalfioe 1mo HaiiMy, BUKOHY€E Oy/1iBeIbHI pOOOTH.

CrpaBenyimBoio € MOTUBYBaJIbHA YaCTHUHA BUPOKY. 30KpPEMa, Cy/I0M MTPaBUIBHO
3p00JIECHO BUCHOBOK, IO 3aKOH PO METaJoOpPYyXT He Ja€ BU3HAYEHHS oreparii
3 MeTasoO6pyxToM y (dhopmi IpuitoMy OPYXTy YOPHUX MeTanliB (isMUHUME 0CO-
6amu. Hamani mpokypopoM [0Ka3u B iX CYKYMHOCTI He JZOBOJATH T€, 10 0OBU-
HyBavyeHWil 3[iCHIOBAB TOCTIOAAPCHKY MisIIBHICTD, SIKa MiJIsATanma 000B I3KOBil
JepsKaBHiil peectpatiii GizuuHOl 0cOOM — TANPUEMILS, 30KpeMa CUCTEMaTUYHO,
MOCTIHO, PEryJIsIPHO BUMHSB JIil, HATpaBjeHi Ha oTpuMants npubyTKy. OOBUHY-
BaueHHS B CKYTIOBYBaHHI y HaceJeHHSI HACEJIEHOTO MYHKTY 3a MiCIleM MTPOKUBAHHS
OpyXTy YopHMX MeTasiB 1o IiHi 3 rpH 50 ko 3a 1 kr B nepios 3 6epesust 2017 p.
no 25 kBitHsa 2017 p., peasizaiis gBoMa ocobamMu 0OBUHYBAYE€HOMY METATIOOPYXTY
3a 1leii 1epioj] € He JOCTaTHIM JIJIs1 BUCHOBKY IIPO CUCTEMATUYHICTh rOCIIOAAPCHhKOI
mistibrocTi. OOGBUHYBAYEHHSI € HEKOHKPETHUM, OCKIJIBKA HE MiCTHUTH TOBHOTO Ta
9iTKOTO Omucy 00'€KTUBHOI CTOPOHM iHKPUMIHOBAHOTO 3JI0YMHY, HE JOBEIEHO
HaJIEeKHUMHU, IOCTATHIMU Ta JIOILyCTUMUMU JI0Ka3aMH, CIIPOCTOBYETHCS OKA3aHHAMM
cBizgkiB 3axucty. OCKiJIBKU CYKYIHICTD [OKa3iB, 10 HajlaHi CTOPOHOI OOGBUHYBa-
YeHHsI, He IOBOJSITH 1032 PO3YMHUM CYMHIBOM HasIBHICTH B /lisIX OOBHHYBAYE€HOTO
CKJIaJly KPUMiHAJIBHOTO MIPaBoINopyIeHHs, nepeadaderoro 4. 1 cr. 213 KK Ykpainn,
TO 1010 HEOOXIHO BUIIPABAATH.
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[TigTBEpAKEHHSAM TIPaBOMIPHOCTI 3aKyIiBJI MeTalmoOpyXTy AJs 0COOUCTOTO
BUKOPHUCTAHHS € BUNIPaBAYyBaJbHUI BUPOK [lyTuBIbChKOTO paitonHoro cymay Cywm-
cbKoi obusacti y cripasi Ne 574/32/18 Bix 20.06.2018 p. [10]. Cyzom BcTaHOBIIEHO,
1[0 3TiZIHO 3 OOBUHYBAJIBHUM aKTOM 0cO0a OOBMHYBAYy€ETHCS B TOMY, IO, AIIOYN
YMUCHO, B MOPYIIeHHsT BUMOT ctaTeit 4, 5 3akony Ykpainu «IIpo meTamobpyxT»,
YCBIIOMITIOIOYH, IO JisUIbHICTD, MTOB’sI3aHa 3 IPUIIMaHHSIM Y HaceJeHHsT OPYXTY 4op-
HUX METAJIB 3/IHCHIOETHCS JIUIIE CHeIiali30BAHUMI METATYPriiHUME TePePOOHUMEI
mignmpueMcTBaMu, Oyayun (hisnIHO 0c06010, HE YIIOBHOBAKEHOIO 3iICHIOBATH
omepaltiii 3 MeTaso6pyxToM, Ha TepuTopii BypuHcbkoro paiiony Cymcbkoi obsacTi
14.12.2017 p. 3ailicHIOBaB 3aroTiBJIIO OPYXTY YOPHUX METAJIIB, a caMe CUCTEMaTHYHO
npuiiMaBs y HacesieHHst BypuHcbkoro paitony CyMcbKoi 06/acti 6pyXT YOPHUX MeTa-
JIB, 3MIIICHIOIOYN OILJIATy 3a MPUIHATHIT MeTaoOPYXT 3 po3paxyHKy 4 rpH 50 Korr. 3a
1 KT OpPyXTy YOPHOTO MeTasy, MOMEePEIHBO 3BAKYIOUN BIACHIMU METAJIEBUMU BaraMi.

O6BuHYBaYeHWI MMOKa3aB Cyxy, 10 AificHo y rpyani 2017 p. npunbaBaB B
c. Ycnenka, ¢. Bosuecenka ta ¢. Yepreua Cio6oma MeTanmoOpyXT [JIst OCOOUCTHX
norpeb. Kopryce xosmoauabHuKa st 3BapioBaHHs aBTOMOO1IIs, THIMIA — jJ1st Oy 1iB-
HUIITBA SIK apMaTypu Juist GyHAAMEHTY Ta iHITUX M06YTOBUX MOTPeD.

Cyz 1npaBUIbHO AIMIIOB BUCHOBKY, IO OIEPAIisiMU 3 METaJ00PyXTOM € 3aro-
TiBJIsT, mepepobKa, MeTaypriitHa mepepobka OpyXTy YOPHUX i KOJLOPOBUX METAJIB.
SIK BCTaHOBJIEHO CYIOM, Oy/Ib-SIKKMX i3 3a3HaY€HUX BUJIIB Ollepalliii 3 MeTaJo0pyX-
TOM OOBMHYBAYEHU He BUMHSB, a JinIle NpuadaB MetaieBi BUPOOU JJisl BJACHOTO
BUKOPUCTaHHA. VOro I0BOAM 1010 TIPUAGAHHS BKA3aHUX BHPOOGIB /IS BIACHUX
norpeb cTOpoHOI0 OOBUHYBaveHHs He crpocroBati. Cy/l He 3HAXOAUTh OY/[b-IKOTO
HiATBEPAKEeHHs, 10 B JigX 0OBMHYBAaYeHOTO HAsABHI O3HAKU 3iHCHEHHS HUM
HiZANPUEMHUIIBKOT JiSIIBHOCTI, OCKIJIBKY BiZICYTHI Oy/ib-sIKi JaHi PO OTPUMaHHS
ob6BuHYBayeHUM TIPpUOYTKY. IIpy 1IbOMY A0BOAM CTOPOHU OOBUHYBAu€HOIO IIPO TE,
1o 06’€KTUBHA CTOPOHA KPUMIHAJBHOTO MPABOMOPYIIEHHS, TepeabadeHoro 4. 1
ct. 213 KK Ykpainwn, He nepegbadae Takoro 060B sIBKOBOTO €JIEMEHTY SIK MeTa KPH-
MiHAJIBHOTO TIPABOIOPYIIEHHS, € OE3IMICTABHUMU Ta He TPYHTYIOTHCS Ha BUMOTaX
3aKOHY, OCKIJTbKM MeTa — Iie TOW YSIBHUU Pe3yJibTaTt, SKOTO JIOMaraBcs BUHHUM,
KOJIM CKOIOBaB 3JI0YMH.

Baskaemo, 1110 1iepesiiveHo JOCTaTHbO apryMEHTIB 100 HEBUIIPABIAHOCTI T1iji-
MiHU TIOHSITTSI <3JIiiICHEHHSI OTIepaIliii 3 METATOOPYXTOM»> Ha «IIPUHOM METAIOOPYXTY>.
Hes3Baxkatoun Ha 10pUIMYHO HEBAAIUIN BUPa3, BCe K TaKU MINCHUN KOHTEKCT TepMiHa
«IPUHOM METATOOPYXTY» CJIIJI TAYMAYUTHU SIK FOTO 3aTOTIBJISI 1 KepyBaTHCsT 3aKOHOM
Yipaiuu «IIpo mMetamoOpyXT», /e i PO3KPUBAETHCS 3MICT I[LOTO MOHATTS. Takum
YMHOM, CTOPOHI OOBMHYBaueHHs I/ Yac CyJ0BOIO PO3IJISLY HEOOXiIHO J0Ka3yBaTh
He Jire hakT npuiiomy (Kymisii) (GismdHO0 0COO0I0 METATOOPYXTY, ajle i MoJaIbIie
30epiraHHst Ta HOTO peastizallifo 3 METO0 OTPUMAaHHS IPUOYTKY.

Jlpyroio ¢hopMoio € 3iliCHEeHH s omepailiil 3 GPYXTOM KOJIbOPOBUX i YOPHUX MeTa-
JIB TIOCAIOBUMU 0c0OaMU Cy0’€KTIB TOCTIOAAPCHKOI TisILHOCTI, BIZIOMOCTI TIPO SIKUX
He BKJIIOUEHO JI0 MepesiKy cy6’€KTiB rocrogapioBaHHs, M0 3AiHCHIOIOTH onepartii
3 METAJIOOPYXTOM.
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Bizpasy crioctepiraerhbest mpaBoBa HEBU3HAYEHICTD BiTHOCHO CY0’€KTa 3JI0UMHY.
Y 3B’s13Ky 3 4MM 3aKOHOIaBeIb cy0’ekTa 3710unHy (1MocasoBux ocib cyd’ eKTiB rocmo-
JIAPIOBAHHS ) BUBHAYUB Y MHOKUHHIU (hopMi? BuxoauTs, M0 I/ HASBHOCTI CKIIAJLY
3JI0YMHY HEOOXiZHO BOE ab0 OiIblie TI0Ca0BUX 0Ci0, TOOTO BUNHEHHS Y CIIIBYYaCTi.
Kpim Toro, mpocTekyeTbCs pidka HeYy3TO/KEeHICTh KPUMIHATBHOTO 3aKOHOIABCTBA 3
rOCHOAAPCHKUM. SIK MPaBUIBHO BU3HAYUTH, XTO JK € TOCAZ0BOI0 0c00010 Cy6h'eKTa
rociozapioBaing? Y cr. 18 KK Ykpainu po3kpuTo Jimiiie HOHATTS CayKk00B0i ocobu,
OJTHAK MIO/I0 MOCA0BUX 0Cib cy6h’eKTa TOCTIOAapIOBaHHST iCHY€E TIporajinHa. Bukinkae
MTOJINB, 10 CEPeJl YCiX 3JI0YNHIB y chepi TOCmofapChKoil MisibHOCTI utie y ct. 213
BUKOPHCTAHO TEPMiH «I0cazoBa 0coba cyl eKTa roCIoapioBaHHs» i He HaJlaHO JKOJI-
HUX PO3’sICHEHD 3 MHOro MPUBOAY. CIIpoOYEMO NOCTIANTH CYTHICTD I[HOTO MOHSITTSI.

Tax, Min'toct y smcti Big 18.10.2013 p. Ne 610-0-2-13 /7.2 pos’sichuB nopsi-
JIOK TJIyMayeHHsI TOHATH «CJIy:kO0Ba 0coba» Ta <mocanoBa ocoba». IIpu mpomy
B MiH'IOCTI CTBEPKYIOTD, IO TIi/{ Yac 3’sICyBaHHs MijCTaB JJIs1 BiJHECEHHS 0Ci0
JI0 KaTeropiil mocazoBux abo cayk00BUX 0cib cJiiji KepyBaTHCs BiANOBIAHUM 3aKO-
HOJIAaBCTBOM, 1[0 PETYJIO€ TeBHI BilHOcMHU. Y BKazanomy JlucTi 3a3naveno, 1o
nocajioBUMu ocobamu B KonTekcti 3akony Ykpaiuu «IIpo mepskashy cay:x0y» BBa-
JKAIOTbCST KEPIBHUKM Ta 3aCTYIHUKHU KEePIBHUKIB JIepP:KaBHUX OpraHiB Ta iX anapary,
iHIIi epskaBHi CTy;KOOBIT, HA SKMX 3aKOHAMU ab0 1HITMMI HOPMATUBHUMHU aKTaMH
TTOKJIQJIEHO 3/IICHEHHS OPraHi3alliiiHO-PO3MOPSAUNX Ta KOHCYJIBTaTUBHO-0PATINX
(ynxiit (ct. 2 1boro 3akony).

Bixnosinxo 1o cr. 2 3akony Yipainu «IIpo caysxOy B opraHax MicI[eBOro camo-
BPsILyBaHHsI» TIOCAZI0BOIO0 0COO0I0 MiCI[EBOTO CaMOBPSIIYyBaHHSI € 0c00a, SIKa MPAII0e
B OPraHax MiCIIeBOTO CaMOBPSI/IyBaHHS, MA€ Bi/IIOBI/IHI 11OCAJI0BI TTOBHOBAKEHHSI
OJ10 3/[IICHEHHS OPTraHi3alliitHO-PO3TOPSAIINX Ta KOHCYJIBTATUBHO-/IOPAUYNX (PyHK-
Iii1 i oTprUMye€ 3apobiTHY IJIATy 32 PaXyHOK MiCIIEBOTO OIOKETY.

BpaxoByroun HaBenene, BOAYAETHCS, IO TTPY 3'SICYBaHHI ITi/ICTAB JIJIST BiJIHECEHHSI
ocib 10 Kareropiit mocamoBux abo cay;kO60BUX OCi6 CIIijI KepyBaTHCS BiANOBIIHUM
3aKOHO/IAaBCTBOM, 1[0 PETryJIIO€ MeBHi BiJ[HOCUHHU.

OTke, 32 CBOEIO MPUPOJIOI0 TEPMIH «ITOCA0BA 0C00a» MA€ BUKOPHCTOBYBATHCS
JiMie JIJis To3HAaYeHHs MPalliBHUKIB OpraHiB /lepsKaBHOI BJIaJU Ta MiCIIEBOTO CaMO-
BpsamyBanis. Hesizomo, ynM caMe KepyBaBCs 3aKOHOJaBellb, BU3HAYAIOUN Cy0'eKTa
3JI0YMHY TTOocaoBUMU ocobamu. Taka peaxilisi HiBEJIOE 3 CAaMOTO TTOYATKy MOSKJIH-
BICTh MIPUTSATHEHHS 3aCHOBHUKIB ab0 MPaIliBHUKIB Y6 €KTa TOCIIOAAPIOBAHHS 10 BiJl-
HOBIZAIBHOCTI, OCKIJIBKU HMOHSTTS <I10CaA0Ba 0c00a» Ta «Cy0’eKT TOCIOAaPIOBAHHI»
3MICTOBHO He y3T0/[KYIOThCS, BpaXOBYIOUHM aKTyasbHi TIIyMadyeHHs 3 11bOTO IIPUBO/LY.

Opnak wactymnHa npobsema auctosutii cr. 213 KK Ykpainu 6ijbin rocrpa.
VYHac1i10K HemocIiIOBHOCTI 3aKOHO/IABIIS 3'IBIJIOCH TTOJIOKEHHS, sIKe He BiTIOBiIa€e
YIHHOMY 3aKOHOJABCTBY Ta He MOxKe OyTH peaizoBane. Voro HasgBHICTb y uMHHOMY
Kozekci Moske pusBecTu 10 pobJieM y MpaBo3acTOCYBaHHI Ta 3I0BKUBAHD 3 OOKY
MTPaBOOXOPOHHMX OPTaHiB.

Y posrmsigyBaniii hopMi BUMHEHHS 3JI04MHY BKa3aHO, IO MOPYIIEHHIM € 3/1iiic-
HEHHsT orepaliiii 3 6PyXTOM KOJBOPOBHX 1 YOPHUX METAJIB MOCAJOBUMHU OCOOAMIU
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cy0’€KTIB rOCIIOAAPCHKOI AisIBHOCTI, BIZIOMOCTI IIPO SKUX He BKJIIOYEHO 0 MEPEiKy
cy6’€KTIB rocofiapioBaHHs, 110 3[iHCHIOITH OIepallii 3 MeTaTo0PyXTOM.

Bpaxae e, mo =i de jure, Hi de facto 1mporo mepestiky He icuye. [Ipodinbaumu
3aKoHaMM YKpainu, a came: «IIpo mitieH3yBaHHS BUJIIB TOCMOAAPCHKOI [IIITbHOCTI»,
«IIpo Tlepenik TOKyMEHTIB /TO3BITLHOTO XapakTepy y cepi rocrnofiapChKoi MisibHO-
cri», «IIpo MeTasobpyxT> — He 1ependadeHo icHyBaHHS ab0 HEOOXiHICTh CTBOPEHHS
nepesiky cy®’€KTiB rocrogapioBatHs, 10 3AIHCHIOITh Olepallii 3 MeTaIoOpPyXToM,
cy6’€KTiB OpraHi3alliifHO-roCIIOAapChKUX MOBHOBasKEHD, IKi YIIOBHOBAKEHI HOTO
BECTH, a TAKOK TPOIEAYPY Ta BUMOTH JJIsi CyO €KTIB roOCMOAapChKOI MisIbHOCTI,
HeOOXiTHUX /IJIsT BKJIIOUEHHST Y TIEPEJTiK TOIIO.

Kpim Toro, Binosigno g0 4. 3 ct. 1 3akony Ykpainu «IIpo Ilepesik qokymenTiB
JI03BLIBHOTO XapakTepy y cdepi rocrnogapcbkoi misibHocTi» [11] 3aboponsieThest
BUMaratu Biji cy6’€KTiB TOCIOJAPIOBAHHS OTPUMAHHS JOKYMEHTIB [[03BIJILHOTO
XapakTepy, sIKi He BHeceHi /10 [lepestiky, 3aTBeP/KEHOTO MM 3aKOHOM.

Y mwomy Ileperniky BificyTHI JOKYMEHTH [103BIJTbHOTO XapaKTepy, MO JAl0Th
IPaBO Ha 3/[IICHEHHSI TOCIIOAAPCHKOI [iSJIBHOCTI 13 3arOTiBII, TIepepoOKH, MeTaIyp-
riiiHOI mepepobKKr MeTanmoOPyXTy KOJIbOPOBUX i YOPHUX METaJiB.

Takum yrHOM, CKJIANach TapajiokcatbHa cuTyailis, ockisibku KK Ykpainu BcTa-
HOBJICHO KPUMiHAJbHY Bi/IIIOBIJIaJIbHICTb 32 HE/IO/IEP;KaHHSI BUMOT, IO B3araji He
nependavYeHi YMHHUM 3aKOHOIABCTBOM.

Hactymanvu dopmamu o6’extusHoi ctoporu ct. 213 KK Ykpaiuu € naganHs
[IPUMIlIeHb Ta CIOPY/ /Il PO3TAlllyBaHHSI HE3aKOHHUX ITYHKTIB IPUHOMY, CXOBY Ta
30yTy MeTasoOpyXTy, OpraHisallisi He3aKOHHUMX IIYHKTIB IIPUIOMY, CXOBY Ta 30yTy
MeTasoOpyXTy. 3arajoM yKazaHi (hOpMU € YiTKUMHU [IJIst PO3YMIiHHS, OCKLJIBKH Tiepe-
JiYeHi KOHKPETHI aJIkTePHATUBHI [il.

Ha wam morsisig, opranisailis He3aKOHHUX NYHKTIB MPUHOMY Ta HaJaHHS
IpUMillleHb Ta CIOPY/ /U iX PO3TallyBaHHS € MOXiAHUMHU (HOpMaMU 3JI0YUHY,
OCKIJIBKM TYT ii/le MOBa 1IPO JIONIOMI>KHY POJIb Y 3/[IICHEHHI HEe3aKOHHUX Ollepalliil
3 METAJIOOPYXTOM.

VY 1boMy 3B’s13Ky 0c00y MosKe OyTH HPUTSATHEHO 0 KPUMiHAJIbHOI BiAMOBi-
nanbHOCTI auire y ¢opmi criBydacti 3 6e3mocepesHiM BUKOHaBIeM. Hampukiiazn,
HaJIaHHSI 1HIIT 0c001 OY/Ib-IKUX TPUMITIIEHb Y1 CIIOPY/I /I BUKOPUCTAHHS SIK 6a3u
JUISE 3/IICHEHHST HE3aKOHHOTO TIPUIOMY, CXOBY uH 30yTy MeTamoopyxty. OpraHisarttist
HE3aKOHHUX IYHKTIB PUIAOMY, CXOBY Ta 30yTy METaJ00PYXTy — Ii€ CYKYIHICTh il
3 iX CTBOpEHHS, a caMe: Ii/IIIYKYBaHHs MPUMIIIeHb, TPAHCIIOPTHUX Ta (hiHAHCOBUX
3ac00iB, CIIiBy4aCHUKIB; po3po0Ka IiaHy (hyHKIIOHYBAHHS IIYHKTY, KOHCITiPATUBHUX
3ax0/1iB; 00’eHans ab0 y3ro/pKeHHs [iil CIiByYacHUKIB TOTIO.

[Iloso muTaHHs CyM0BOI TPAKTUKHU, 3PO3YMIJIO, IO 32 OCTAHHI POKU TIepeBaska-
I0Ya KiJIbKicTh OOBUHYBAJIbHUX BHPOKIB yXBaJeHO came 3a Jii y dhopmi mnpuiiomy
OPYXTY KOJBOPOBMX 1 YOPHUX MeTasiB (hismurrMu ocobamu. /[yt po3yMiHHS iCHYIO-
KX 1PpobJIeM Y Iii cepi CIi POSIIISHYTH «KJIACUKY JKaHPY» MPUTATHEHHS 10 KPU-
MiHaabHOI BifnosigaiabHocti 3a 4. 1 ¢r. 213 KK Ykpainu 3 npukiagamMu mabaoHHOT
po6OTH TIPABOOXOPOHHUX OPTaHiB Ta GOPMATHLHOTO CYIOBOTO PO3TJISILY.

ISSN 2414-990X. Problems of legality. 2019. Issue 145 101



TOCIOAAPCBHKE ITPABO

He nuBHO, 110 OCHOBOIO OOGBUHYBaJbHUX BUPOKIB 3aBK/M € MOBHE BU3HAHHS
BUHU OOBUHYBAYEHUM.

Tak, Bupokom [HTYy€1IBKOTO paiionHoTo cyay M. Kpusoro Pory Big 19.06.2018 p.
y crpasi Ne 197/251/18 ocoby BU3HAHO BUHYBATOIO Y IPE SIBIEHOMY OOBUHYBa-
yeHHi 3a 4. 1 cr. 213 KpuminanbHOTO KoJleKCy YKpaiHU Ta TPU3HAYEHO MOKapaHHS
y Bui oOMeskeHHs BoJii Ha cTpok 1 (oxun) pik [12]. Ha mixcrasi cr. 75 Kpuminaib-
HOTO KOJEeKCY YKpaiHu 3BiibHEeHO 0co0y Bijl BiOyBaHHS IIPU3HAYEHOIO IOKAPAHHS
3 BUMPOOYBAaHHSIM, SIKIIIO BOHA MPOTSITOM iCIIUTOBOTO CTPOKY 1 (OAHOTrO) pPOKy He
BUYMHUTb HOBOTO 3JI0YMHY.

Cyom, 30Kpema, BCTAaHOBJIEHO, 10 OOBMHYBAYEeHUH, BIIOMOCTI TIPO SIKOTO He
BKJIFOUEHO JI0 TIepesiky cy0’e€KTiB rocroapioBaHHs, 10 3AiHCHIOTH oreparii 3
MeTasoOpyXToM, He Oyay4uu cy6 €KTOM IHANPUEMHUIBKOL AiSIIBHOCTI, HOPYIINB
m 3,5 8cr. 1 tam 8,9 cr. 4 3akony Ykpainu «IIpo mMeTano6pyxT» BiJ 5 TpaBHs
1999 p. Ne 619-XIV. O6BuHYyBavYeHMil, OPraHi3yBaBIIN HE3aKOHHWIT TyHKT [TPUIAOMY,
cXOBY Ta 30yTy OPYXTY YOPHUX MeETasiB, BUKOPUCTOBYIOUM HiANIyKAHWII HUM KaH-
tep, 30.03.2018 p. B mernwmii yac, nepedyBaOUn Ha TEPUTOPIi TOMOBOJIOMIHHS, IIOUH
YMUCHO, 3 KOPUCJIUBUX MOTUBIB, JIOCTOBIPHO 3HAIOUH, 1110 MOTO il € MPOTUIIPABHUMH,
B HopyineHHs 3akony Ykpainu «IIpo MeTamo6pyxT», He Oyayduu 3apeccTPOBAHUM SIK
cy0’€KT rocrolaproBaHHsI, 0COOUCTO 3/INCHNUB MTPUIOM METATOOPYXTY, BCTAHOBHUBIITH
miny 3a 1 kr merano6pyxry 5 rpu 00 Kom. BUBHAYUBINKM Macy BKa3aHOTO MeTa-
JIOOPYXTY Ha CIeliaJibHO 3arOTOBJIEHOMY KaHTEpY, sSIKa CKJajia 6 Kr OpyXTy YOpHUX
MeTaJliB, 32 1110 Ha/laB OCTaHHbOMY rpoiiosi komrtu y cymi 30 rpa 00 xor.

Y cyzoBoMy 3acifaHHi 0OBMHYBaYeHU MOSICHUB, 110 CBOIO BUHY Yy BYMHEHHI
KPUMIHAJILHOTO TIpaBoNoOpyIieHHs, nepeadaderoro cr. 213 u. 1 KK Ykpainu, BusHae
MOBHICTIO Ta MiTBEPANB BUKJaJEeHI Y 0OBUHYBaJbHOMY aKTi 0OCTaBMHM i iX He
ocriopioBas. [TosicHuB, 110 Bce Tak i 6yJi0, sIK 3a3HAYEHO B OOBHHYBAJIbHOMY aKTi.
KpunMinasbHe TpaBomopyIieHHs BYNHUB 3 KOPUCTUBUX MOTHUBIB. ¥ CKOEHOMY TITUPO
pPO3KasiBCsl.

Cyn piiiioB BECHOBKY, IO i 0OBUHYBAY€HOr0 OpraHaMu JOCYIOBOTO PO3-
cJIilyBaHHS MpaBuyibHO KBamidikoBani 3a 4. 1 c1. 213 KK Ykpainu 3a o3Hakamu
3IIIICHEHHS TTPUITOMY OPYXTY YOPHUX MeTasiB (isudHUMEU 0cOOaMH, BiIOMOCTI TIPO
SAKUX He BKJIIOYEHO 0 MePesiKy cy0’€KTiB rociogapioBaHHs, 10 3AIHCHIOITH Olle-
partii 3 MeTa06PyXTOM, OpraHisailisi He3aKOHHUX MYyHKTIB PUIOMY, CXOBY Ta 30yTy
METaI00pPyXTY.

Ha nam morysz, nogi6Hi BUPOKH, SKUX, Ha JKajlb, BEJUKA KLIbKICTh, — € TPyOUM
MOPYIIEHHSIM YHHHOTO 3aKOHOJIABCTBA, OCKLIBKHU (hiznuHy 0co0y 3aCy/KeHO 3a 0O3Ha-
KaMU 3[i{ICHEHHS IPUITOMY MeTasoOpyXxTy 0e3 BKJIOUEHHS 0 Nepesiky cy0’eKTiB
TOCITOIAPIOBAHHS, 1[0 3/IIHCHIOIOTH OTepaIlil 3 MeTaT0OPyXTOM, ¥ TOI Yac KOJIM TaKOTO
repeJsiiky B3araji He iCHYE.

Bucnoexu. Otxe, ynnna pemaxiiis ct. 213 KK Ykpaiau mictutb cyTTEBI Hezo-
JIIKA, KOTPI YHEMOKJTUBJIIOIOTH TPUTATHEHHST /0 KPUMiHAJIbHOI Bi/IITOBI/Ia/IbHOCTI Ha
3aKOHHMX IIijicTaBax. Maioun GaHKeTHUI Xxapakrep aucnosutii, cr. 213 KK Ykpainn
HE TIIbKU HEY3TOJKEHA 3 YMHHUM TOCIOAaPChKUM 3aKOHOAABCTBOM Y cepi 0biry
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MeTasoOpyXTy, aje i 04eBUIHO oMy cyrepeunth. Onucani mpobaeMu € HeMmpuiry-
CTUMUMH, OCKLJIBKH HU3bKa SKICTh KPUMIiHATBHOTO 3aKOHO/IABCTBA Y 11ili cpepi mpsiMo
3YMOBJIIOE TTOPYIIEHHST TIPaB i CBOOO/ JIIANHU i TPOMaISTHUHA.

[Tpukpo, 1o y mepeBaskHiil GLIBIIOCTI cyau (HOPMAIBHO MiAXOISATH 10 3'sICy-
BaHHs 006CTaBUH KpUMiHaibHOI cripaBu. CymaMu He JOCTIKY€EThCS TIPUPOJIA TOC-
MOIAPCHKOTO 3aKOHOIABCTBA Y I1ii cepi Ta 3aJTUIMAEThCS 1103a yBAroo BiJICYTHICTh
HAJIEKHUX Ta JOMYCTUMKX JI0Ka3iB CTOPOHK 0OBHHYBAYEHHS I0/10 IHKPUMiHOBAHOTO
3JI0YMHY.

AKIMO omiHUTHY CKJIAJ IOCTIKYBAHOTO 3JIOYMHY 3 TOYKW 30pPYy CYCIIJBHOI Ta
nepskaBHOI 3aTpebyBaHOCTI, To, Ha Hamry ayMKy, cT. 213 KK Ykpainu He BUKOHYyE
3aBjlaHHg KpuMiHaJbHOTO KOJleKCY YKpaiHu. 3a3Buuail, HACHIIKA il JTOCTi/KY-
BAHOTO CKJIQy 3J0YMHY BUPAXaOTbCsl y GOPMi 3710BKMUBAHb ITPABOOXOPOHHUMU
opraHam¥, KOPYIIiiHIil CKIaJ0Bill Ta yXBaJeHHI 0OBUHYBaJIbHUX BUPOKIB, 10 HE
I'PYHTYIOTBCS HA 3aKOHi.

BBaskaemo, 1m0 3aKOHOIABEIb MA€ MEPETJSHYTH Ta 3MIHUTH IMIAXiA A0 KPU-
MiHAJbHOI Bi/IIOBIZIAJIbHOCTI 32 MOPYIIEHHS TMOPSAAKY 3/iHCHEHHS oleparliit
3 MeTaJ00PYXTOM, BPAXOBYIOUM CYYacHI TeHIEHIIIl HOMITUKK AeperyJsiii y cdepi
rocroflapioBaHHs, a Cy/Iu MaloTh 3a0e3edyBaTH JOTPUMAaHHS 3arajibHUX 3aca/l
KPUMIHAJIBHOTO [IPOBAIKEHHS Ta YXBAJIOBATH 3aKOHHI, 00IPYHTOBaHi, BMOTUBOBAHI
pillieHHS.
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Violation of the order of operations with scrap metal: problems of criminal liability

The article is focused on finding out the consequences of legislative reforms in the investigated sphere
and reviewing the problematic issues of prosecution for violations of the procedure for the implementation
of operations with scrap metal. The composition of the criminal offense provided in Article 213 of the
Criminal Code of Ukraine was investigated, and significant limitations of the current version of the
aforecited article were identified.

The problem of inconsistency of criminal and economic legislation in this area has been highlighted.
The article examines the economic and legal parameters of legal transactions with scrap metal. Also, the
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article draws attention to the fact that the distinctive feature of Article 213 of the Criminal Code is a
referential nature of the disposition since the very procedure for the execution of scrap transactions is
regulated by some normative legal acts of economic legislation.

The judicial practice of prosecution for violation of the procedure for carrying out operations with
scrap metal has been investigated, and ways of modernization and improvement of the current legislation
in the investigated sphere have been suggested. The article is examining the practice of imposing
punishment for violation of the order of operations with scrap metal. The author has proved that in the
vast majority of cases, the consequences of the investigated crime are expressed in the form of law abuse
by law enforcement agencies, corruption components, and unlawful (non-law-based/not based on law)
sentencing.

The article concluded that the legislator has to revise and change the approach to criminal liability
Jor violations of the operation of scrap metal transactions given the current trends of deregulation policy
in the field of economic activity, and courts must ensure compliance with the general principles of criminal
proceedings and adopt legitimate, substantiated and motivated verdicts. Conclusions and recommendations
are based on the study of normative legal acts and the analysis of judicial practice in this area.

Keywords: scrap metal; violation of the procedure established for operations; criminal
responsibility.
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NMPOBAEMU 3ABE3INEYEHHA KOl-ICTMTVLI,lVIﬂOI’O
NMPABA TPOMAASAH HA AOCTATHIN XUTTEBUU PIBEHDb

3ziono 3 Koncmumyuiero Yxpainu 1996 p. depacasa 3abesneuye coyianviy Cnpsimo8aHicms eKOHO-
Miku (4. 4 cm. 13). Lle y c6010 uepezy € 0CcHOB0I0 ONsi PEANI3AUIT WUCIEHHUX COUIANLHUX NPAS ZPOMAOSIH,
30Kpema na 3apodimiy niamy, ne nuicuy 6io eusnauenoi saxonom (cm. 43), couianvruil 3axucm (cm. 46),
a maxoxc docmammiil scummesuil pisenv 0as cebe i ceoei cim’i (cm. 48). 3asnaueni nopmu OcnosHozo
Baxony peanisyiomvcs nepeddauenumu YUHHUM 3aKOHOOABCTNEOM OEPIHCABHUMU COUIATLHUMU CIAHOAD -
mamu i 0epIacasHuUMU COUIATbHUMU 2apanmiamu. Y cmammi 008edeno, o uummi HauionaIbii 3aKonooasyi
axkmu, wo BUHAYAIOMb NPAB0si 3acadu POPMYBAHHSL | 3ACTNOCYBAHHS OEPIHCABHUX COUIATLHUX CTAHOIap -
mie i HOpMamusig, CnpsAMOBAHUX Ha peanizauilo saxpinienux Koncmumyuyiero ma 3axonamu Yxpainu
OCHOBHUX COUIANLHUX 2apanmitl, wimxoi ma 00Ho3HauHOl 6I0N06I0I Ha NUMANHS, WO € OOCMAMMHILL JHCUM -
meeuil pisenv, aKuil smicm 6i0no6I0H0Z0 NPAsA Ma SK 60HO 3a0e3NeUYEMbC, He MICAMD.

Ananis Midcnapoonux 0oKymenmis noxasas, w0 01s NO3HAYEeHH Paxmuuio 001020 i M020 JHC AUULA
BUKOPUCTOBYIOMbCS PI3HT MePMinu: <OOCMAMMIL JICUMMEGUT PIGeHby; <ZIOHULL JICUMMESUTL PIBEHb>;
«CUMmMEBULL pisenv, SKuil € 1eobxionum 0is niompumanns 300poe’s i 0o6podymy»; <adexeamuuii couyi-
ANLHULL 3AXUCT>.

3po3ymino, wo docmamuitl HCUMmMESULL Pi6ety He € YCMALeH0I0 GEIUUUNOI0, NO3ASK GiH 3MIHIOEMbCSL
3aneMHCHO 6I0 COUIANLHO-CKOHOMIMHUX MA THWUX YUHHUKIS. 3as0anns 0epicasu Noaszac y CMmeopeii
HALENCHUX YMOG ONLsL HOOUHU, W00 BOHA MOZIA CBOEI0 NPayelo 3abe3nevumu 2iony mamepianviy 6asy s
Ons cebe, max i ceoei cim’i. O6CmMOI0EMbCS NOJUYLSL, WO NPABUILHIIUE 2080PUIMU HEe NPO OOCMAMILL, a NPo
2i0null scummesuil pieenn, addce y nepuiomy unadky Uoemvcs npo pisenn, AUl Gaxmuuno 6ionosioac
Minimarvnum nompebam moounu (mobmo moi, wo Jdopisnioe ado € suwum mexci 6ionocmi noounL),
SHAUEHHSL JHC OPY2020 NOSAZAE Y MOMY, WO Ue PiBeHb, SKULL BUXOOUMD i3 MO020, W0 0Nl JOOUHU € HAUBU-
wo10 coyianvroio yinnicmio. Came zionicmo 0ae 3mozy MOOUNi 8i0uyeamu camonosazy i yceioommosamu
enacny cycninviy yinnicmo. Ila nosuyis mae 6ymu sagpixcosana i y cm. 48 Koncmumyuyii Yepainu.

KmouoBi cioBa: coriayibHi 1paBa; COIiaJbHUI 3aXUCT; MPABO HA JOCTATHIiil JKUTTEBUI PiBEHb;
JlepsKaBHi COTialbHi CTAaHIAPTH; eP/KaBHi COTIaIbHI TapaHTii; TPOKUTKOBUN MiHIMYM; OiHICTb.
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IIpoGaembl oGecneyeHns: KOHCTHTYIIMOHHOTO MPaBa IPaKJaH HA JOCTATOYHBIA KU3HEHHBIA
YPOBEHb

Coznacno Koncmumyuyuu Ykpaunvt 1996 2. zocydapcmeo obecneuusaem couuarvhyro Hanpagie-
nocmv sxonomuky (w. 4 cm. 13). Imo 6 6010 ouepedo s61€MCsL OCHOBOU ONisl PEANUSAUUU MHOZOUUCTEH -
HBLX COUUATLHBIX NPAG Zpadciai, 8 YacmHoCmi Ha 3apabomuyio Niamy, e Huice motl, umo onpeoenend
saxonom (cm. 43), coyuamvnyro sawumy (cm. 46), a maxice dOCMAMOUHBIIL HCUSHEHHLL YPOGEeHL OJLs
cebsi u ceoeti cemvu (cm. 48). Yraszannwvie nopmor Ocro6H020 3aKOHA Pearu3yiomes npeoycmompenoImi
OeticmeyowuUM 3aK0H00AMeNbCMEOM 20CYOAPCMEEHHDIMU COUUATLHLIMU CMAHOAPMAMU U 20CYOAPCMEEH-
HoMU coyuanvivbimu eapanmusmu. Odnaxo Oeticmeyioujue HAUUOHATLHbIE 3aKOHOOAMENbHbIE AKMbL,
onpedeisioujue npagosvie NPUHUUNDL HOPMUPOBAHUS U NPUMEHEHUS. 20CYOAPCTNEEHHBIX COUUAILHBIX
cmanodapmos u HopMamueos, HANPAGIEHHbIX HA Pearu3ayuio 3akpeniennvix Koncmumyyuerl u saxonamu
Ykpaunor ocrosnvix coyuanrvHvLx 2apanmuii, 4emxozo 1 00HO3HAYHOZO OMBEMA HA BONPOC, YeM SN
00CMamMounbIIL HCUSHEHHBLEL YPOBEHD, KAKOE COOePIHCanue COOMEEMCemayouez0 npasa, u Kak oHo obecne-
uusaemcsi, He cooepxrcam.

Ananus mewcoynapoonvix 0oKyMenmos nokasa, umo 0is 0003Hauenust Gaxmuuecki 001ozo u mozo
e ABNeHUSL YnompeOLsIOmCs PA3Hble MePMUNHBL: <OOCMAOUHIL ICUSHEHHBIL YPOBEHD>; <00CMOTHbLLL
JCUSHEHHBLTL YPOBEHD>; <ICUSHEHHDLIL YPOBEHD, AGASIOUUUCA HEOOXOOUMbIM O NOOOEPICAtUsL 300POBHS
U O1azOCOCMOSAHUS>; <A0EKBAHASL COUUATLHASL 3AULUNA>.

Ilonsmno, 4mo O0oCMaAmMOUHbII HCUSHEHHDII YPOBEHL He SBNSEMCs YCMOSIBWENUCs BENUMUHOL,
NOCKOIbKY OH USMEHSIEMCS 8 3ABUCUMOCTNU OM COUUAILHO-IKOHOMUUECKUX U OpYzux (haxmopos. 3adaua
20CY0apcmea 3axiouaemcst 8 CO30AHUU HAOLENCAUUX YCLOBUTL 05 UEL0BEKA, UMOObL OH MOZ CBOUM MPY-
dom obecneuumv 0oCmOUNYI0 MAMEPUaIviy10 6asy xax ors cebs, max u ceoell cemvu. Omemausaemcs
NO3UYUsL, COZIACHO KOMOPOL NPABUIbHEE 2080PUMb HE O OOCMAMOUHOM, A O OOCMOUHOM JICUSHEHHOM
yposte, 6edb 6 Nepeom ciyuae peub udem 06 yposre, Paxmuuecku Omeeuaiouem MUHUMAILHOIM NOmpes-
HocmsM werosexa (Mo ecmv 0 mom, KOmopbiil PAGHACMCS WU SGISEMCsL Bblile ZPAHULbL OeOHOCMU Yeno-
8eKa), 3nauenue Jice 6Mopozo 3aKI0UAeMcs 8 MOM, Mo MO YPOBEHDb, UCXOOAUULL U3 MO20, UMO UET08EK
SABIACTMCSL HAUBLICUIEL COUUATLHOU UeHHOCMbI0. MenHo docmouncmeo 0aem 603MONCHOCMYL UeL08eKY
UYeCmB0saMms CAMOYBANCEHUE U OCO3HABAMYL COOCMEEHNYI0 O00UCCMBEHHYIO UEHHOCTb. IMA NO3UUUSL
doicra 6vimo 3agukcuposana u 6 cm. 48 Koncmumyyuu YxpauioL.

KioueBble cioBa: colMaIbHbIe TIPABA; COMUAIBHAS 3AIMNUTA; TIPABO HA JOCTATOUHBIN KU3HEHHBIT
YPOBEHbB; TOCYAAPCTBEHHBIE COIMATIbHBIE CTAHIAPTHL; TOCYAAPCTBEHHBIE COIMATbHBIC TapPAHTUH; MIPO-
JKUTOYHBIA MUHUMYM; OEIHOCTD.

Iocmanosxa npoonemu. 3rigno 3 Korcruryiiero Ykpainu mepskaBa 3abesrie-
Yy€e comiajbHy CIpsSIMOBaHiCTh ekoHOMIKH (4. 4 cT. 13). Ile y cBolo yepry € ocHo-
BOIO JIJIsl peasiisaliii YncIeHHUX COIiaJbHUX TIPaB IPOMaJIsiH, 30KpeMa Ha 3apo0iTHY
TJIaTy, He HUKYY BiJl BCTAHOBJIEHOI 3aKOHOM (CT. 43), cotmiampanii 3axucT (cT. 46), a
TaKOJK JIOCTATHIN JKUTTEBUI piBeHb /ist cebe i cBO€i ciM’i (cT. 48). 3a3Haueni HOpMU
OcHOBHOTO 3aKOHY peasi3yloThCs MISIXOM TepeadadyeHnX YMHHUM 3aKOHOIaBCTBOM
JlepsKaBHUX COIiaJIbHUX CTAHJIAPTIB 1 Iep:KaBHUX COLIQIbHUX TapaHTiid, BU3HAYEHUX
3akoHoMm Ykpainu «IIpo mepskaBHi colliajibHi cTaHAAPTH Ta AeP:KaBHI COIMiaJIbHi
rapanTii» Bix 5 koBTHs 2000 p. [2]. Ilopsiz i3 3aKOHOABYMM BCTAaHOBJIEHHSIM Haii-
6111 BasKJMBUX COIaJbHUX CTaHAAPTIB i HOPMATHUBIB, AMbepeHIiioBaHNM 3a
coIiambHO-AeMOoTpaiYHUMH O3HAKaMU TIiIX0/I0M /10 BU3HAUEHHS I[UM HOPMATUBIB,
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TJIACHICTIO 1 TPOMAJICBKUM KOHTPOJIEM TIPU iX BU3HAUEHHI Ta 3aCTOCYBaHHi, HAYKOBOIO
0OTPYHTOBAHICTIO HOPM CIIOJKMBaHHS 1 3abe3MeYeHHs, COIiaIbHIM MapTHEPCTBOM,
ypaxyBaHHAM BUMOT MiKHAPOJIHUX CTaH/APTIB y cepi coliaabHOTO 3aXUCTY 1 TPY-
JIOBUX BiJIHOCUH, (POPMYBaHHS CTAH/IAPTIB 1 HOPMATUBIB 3/IIICHIOETHCS 32 TIPUH-
IUTIOM 3a0e3TeUeHHs] KOHCTUTYIIITHO BU3HAYEHUX COIAIBHUX MPaB i JAepsKaBHUX
COTliaJIbHUX TapaHTIl JIOCTATHBOTO JKUTTEBOTO PiBHA 15T KOKHOTO. O/IHAK Hi Y Ha3-
BaHUX, Hi B IHIINX YNHHUX HAI[IOHATBbHUX 3aKOHOJABYMX aKTaX, MO0 BU3HAYAIOTH
MpaBoBi 3acaau (GOPMYBAHHS i 3aCTOCYBAaHHS JIePKaBHUX COTATbHUX CTaHAAPTIB
i HOPMATUBIB, CIPSIMOBAHUX Ha peasizallito 3akpinieHnx KoHcTuTytliew i 3ako-
HaMU YKpaiHM OCHOBHUX COINiaJbHUX TapaHTil, 4iTKOI 1 OAHO3HAYHOI Bi/ITOBiAi Ha
MMUTAHHS, 1110 € AOCTATHII JKUTTEBUI PiBeHb, KU1 3MICT BiINOBIIHOTO TIPaBa, Ta 9K
BOHO 3a0€311euy€eThCs, OTPUMATH He MOkHA. CTBOPUTH HAIHUN (DyHIaMEHT, SIKUi
[IPaBO3aCTOCOBYBAaYaM J03BOJUTh YHUKHYTH ab0 IOZOJIATH BiANOBiAHI mpobaeMu,
a 3aKOHOJIABIIIB CIIOHYKaTUMeE /10 aKTMBHOTO HOPMOTBOPEHHSI B O3HAYEHIN I1apuHi,
1 TIOKJIMKaHA IOPUNYHA HAYKa.

Ananiz ocmannix oxcepen i nyoaixauyiu. TeopeTuko-npuKIaaHa mpobaema
HaJIeKHOI peasizallil TPOMaJIIHUHOM KOHCTUTYIIWHOTO IpaBa Ha JOCTATHIN JKUT-
TEBUHN PiBeHb cTaja 06’€KTOM HAYKOBOTO IHTEPECY BITYM3HSHMX YYeHUX-IIPaBHU-
KiB BiKe MICJIS TTPOTOJIONIEHHS He3aleKHOCTI YKpainu. IIporarom paasgHcbhbKOTO
nepiony Bona 3amoBuyBasiacs. OkpeMuM ii acriektam, OibITOI0 YU MEHIIOI0 Mipoio,
npucssiueni Haykosi mpaiti C. C. AnekceeBa (S. S. Aleksieiev), O. C. ApcenTbe-
Boi (O. S. Arsentieva), IO. I. Bapabama (Yu. H. Barabash), O. B. Bepwmiuesoi
(O. V. Bermicheva), B. M. Berepu (V. M. Vehera), 1O. 1O. Ipuyk (Yu. Yu. Ivchuk),
A. M. Komomist (A. M. Kolodii), B. B. Mamokina (V. V. Matsokin), O. B. Mocka-
senko (O. V. Moskalenko), C. M. Ipununka (S. M. Prylypko), I1. M. Pa6inoBuua
(P. M. Rabinovych), B. I. Cramkisa (B. I. Stashkiv), JI. II. Illymuoi (L. P. Shumna),
O. M. dpomrenka (O. M. Yaroshenko) Tta in.

Mema cmammi — Ha 1ijcTaBi MiKHAPOJHUX 1 HaIliOHAJIBHUX 3aKOHOAABYMX
akTiB y cdepi mpaii Ta coliaJbHOro 3abe3nedeHHs], MPAKTUKN iX 3aCTOCYBaHHS
KOMIIETEHTHUMHU JIeP)KaBHUMU OpraHaM¥, BUCHOBKIB Ta ijieli ¢haxiBIliB-IOPUCTIB,
3’dCyBaTH CyTHICTD i TIPABOBY MPUPOJLY TpaBa Ha TOCTATHIHN KUTTEBUI PiBEHB, OTO
Miclle B CUCTEMi KOHCTUTYIIMHUX MPaB JIOAUHM 1 TPOMAJITHUHA, & TAKOK BUSHAUUTH
npobsiemMu 3a0e31edeH s OO TIPaBa i 3aMPOTIOHYBATH HIJISIXU X BUPIMIEHHSI.

Buxnao ocnoenozo mamepiany. Koncruryiiss Ykpainu y cr. 48 1mporoJioniye:
«Kosken Mae 1paBo Ha J0CTaTHIN JKUTTEBUIT piBeHb /151 cebe i CBOET ¢iM'l, 1110 BKJIIO-
YA€ JIOCTATHE XapuyBaHHS, OJISAT, JKUTJIO».

[le xoHCTUTYIITHE TIOJIOKEHHST — SICKPABUI TIPUKJIAJ] YIIPOBAIKEHHSI B HAITiO-
HaJIbHe YKpaiHChKe MPaBO 3araJibHOBU3HAHUX MiKHAPOJIHUX CTaHAAPTIB y TapwHi
npaB JoAuHA. AjKe 3a cT. 25 3arasbHoi aekmapaitii npas joaunu 1948 p. [3]
KOJKHA JIIOJINHA MA€ MPaBO Ha TaKUU KUTTEBUII PiBEHb, KU € HEOOXIMHUM [Tt
HifTpuMaHHs 370poB’st i 1oO6pobyTy ii camoi Ta ii ciM’i, i mpaBo Ha 3abe3reyeHHs
B pasi 6e3pobiTTs, XBOpoOH, iHBaIIJHOCTI, BAIBCTBA, CTAPOCTI YU IHIIOIO BHUIIAJKY
BTpaTH 3ac00iB /10 iCHYBaHHsI Yepe3 He3aslexKHi Bil Hel obcraBunm. [lepiie i3 mepepa-
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XOBAHUX IIPaB BKJIIOYAE T3KY, OJST, JKUTJIO, MEAMYHIIT O/ 1 HeoOXiiHe coliaabHe
obcayroByBants. Hasenenuil moctysar posputeHo y cr. 11 MixKHapogHOTO HakTy
PO €eKOHOMIYHi, colliaJibHi i KyapTypHi paBa 1966 p. [4], 3a koo mepskaBu, 110
6epyTh y4acTh y HbOMY, BUSHAIOTH IIPABO KOKHOTO Ha JIOCTATHII JKUTTEBUI PiBEHD
JUISL HBOTO 1 #ioro cim'i, mo mepenbavae 10CTaTHE XapuyBaHHs, OJAT 1 JKUTJIO, 1 Ha
HeyXWJIbHE TIOJIIIIeHHS YMOB KUTTA. /lep:kaBu BXKUBYTb HATEKHUX 3aXO/IiB 1010
3abe3reyeH st 3[IHCHEHHST [bOTO MPaBa, BU3HAIOYM BAJK/JIMBE 3HAUYECHHS B IIbOMY
BIIHOIIEHH] MIKHAPOIHOIO CIIBPOOITHUIITBA, 3aCHOBAHOIO Ha BiibHIN 3roxi. dep-
’KaBM, BU3HAIOYM OCHOBHE MPABO KOXKHOI JIOAUHI Ha CBOOOY BiJl TOJIOMY, TOBUHHI
BJKMBATH HEOOXITHUX 3aXOiB iHAUBIAYyaJbHO i B TOPSAKY MiKHapOJIHOTO CITiB-
poGiTHUIITBA, SIKi O BKJIIOYANN MPOBEJAEHHS KOHKPETHUX TPOTPaM IS TOTO, 1100:
a) TOJIIIIUTA METOX BUPOOHUIITBA, 30epiraHHs i PO3IOALTY IPOAYKTIB XapuyBaHHI
MIJITXOM MIMPOKOTO BUKOPUCTAHHS TEXHIYHUX i HAYKOBUX 3HAHbB, MOMMPEHHS 3HAHD
PO MPUHIMIN XapuYyBaHHS i BAOCKOHaJeHHs a6o peOpMHU arpapHUX CHCTEM
Tak, mob J0CATTH HalOiIbIT eeKTHBHOTO OCBOEHHS i BUKOPUCTAHHS TIPUPOIHUX
pecypciB; 0) 3a6e3MeunTH CIpPaBEJNBIII PO3IO/LJI CBITOBUX 3alaciB MPOJ0BOJIb-
CTBa BIAMOBIAHO 10 MOTPeb i 3 ypaxyBaHHAM MPoOJIeM KpaiH, 10 iMIIOPTYIOTh 4K
eKCIIOPTYIOTh TMPOMYKTH. 3a craTeio 28 «/locTaTHill JKUTTEBUN PiBEeHb Ta COIIATBHII
saxucT» KouBeHIiii mpo mpasa oci6 3 inBaignicrio 2006 p. [5] aepskaBu BU3HAIOTH
mpaBo 0ci6 3 IHBAJiAHICTIO Ha JOCTATHIil KUTTEBUI PiBEHb AJISI HUX CaMHX i iX
ciMefi, 110 BKJIIOYAE JIOCTATHE XapuyBaHHsI, OJISIT Ta JKUTJIO, i Ha Oe3repepBHE MOJII-
MIEHHST YMOB JKUTTS I BJKUBAIOTh HAJIEKHUX 3aXO/iB /U151 3a6e31TeUeHHs 1 3a0X0UeHHsI
peasizaiiii 1poro npasa 6e3 AUCKpPUMIiHAIl 3a 03HAKOIO iHBasigHOCTL. Posmin 11
Kongenttii MOIT Ne 117 «IIpo ocHOBHI 11iJ1i Ta HOpMH COTiajibHOI TTOMITUKI» 1962
p. [6] mMae na3By «lligBuieHHs piBHS KUTTS» 1 PO3TJSAAE TaKe TiBUIIEHHS SK
OCHOBHY MeTy TIPW TIJTaHYBaHHI €KOHOMIYHOTO PO3BUTKY. [Ipw mmanyBaHHI ocTaH-
HbOTO BJKMBAIOTHCS BCI MOJKJIMBI 3aX0O/IM JIJIs1 Y3TO/PKEHHS TaKOTO PO3BUTKY 31 3/10-
POBOIO €BOJIIOIIEIO BiJIIIOBIIHUX I'PYIl HacesJeHHs. 30KpeMa, JI0KIa/1aloThCs 3YCUILIS
3 MeTOI0 3armobiraHHsl pyWHYBaHHIO CIMEITHOTO JKUTTS i TPAAMIIITHUX COIaJlbHUX
OJIMHUIIb, 0COOIMBO IIJISXOM: PETEIbHOTO BUBYCHHS MPUYMH 1 HACTIIKIB Mirpartii i
BXKWTTSI B pasi 1OTpeOU BiAOBIHUX 3aXOJIiB; CIPUSHHS MICBKOMY Ta CLIBCHKOMY
IJTAaHYBaHHIO B PETiOHAX, /i€ TIOTPeOU eKOHOMIYHOTO PO3BUTKY MPU3BOASTDH /10 KOH-
IeHTpallii HaceJeHHs; 3a00iTaHHs I YCYHEHHST MePeHaceJIeHOCTI B MiChbKMX 30HAX;
MOJITIIeHHS YMOB JKUTTSA B CIJIbCHbKUX MiCI[€BOCTSAX 1 CTBOPEHHS BiJTIOBITHUX
rajyseil IIPOMUCJIOBOCTI TaM, Jie € BiAmOBiHa poboya cuaa. BKUBAIOTHCS 3aX011
Uit 3abe3eyeH st He3aleKHUM BUPOOHMKAM 1 HafiMaHWM TIpalliBHUKAM YMOB, sIKi
JAJIyTh IM MOXKJIMBICTb MiIBUIIUTU CBili PiBEHb KUTTA BJIACHUMM 3YCUJIAMU U
3abe3reyarp MiATPUMAHHS TPOKUTKOBOTO MiHIMYMY, 1[0 BCTAHOBJIIOETHCS TIISIXOM
oimiiHNX AOCTIKEHDb JKUTTEBUX YMOB, SKi MPOBOASATHCS TICS KOHCYJIbTAIlIH
3 TpejACTaBHUKAaMU OpraHizaiiii poboToaBIliB i npamiBHuKiB. [Ipu BcTaHOBIEHH]
IPOKUTKOBOTO MiHIMyMy GepyThCs 0 YBaru Taki OCHOBHI ciMeiiHi moTpebu mpalis-
HUKIB, SIK TIPOLYKTH XapUyBaHHS i IX KaJOPiiHICTh, 3a0€31I€UEHHS KUTJIOM, OJISITOM,
MequdHe 00CTyTOBYBaHHST Ta OCBITa.
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Jlo nuranns 3a6e31e4eH s TiAHOTO JIIOAMHN PiBHS KUTTS HEOAHOPA30BO 3BEpTa-
JIach 1 TIPOJIOBIKYE 3BEPTATHUCh €BPOIIelichKa HayKoBa ciiibHOTA. Tak, 4. XI «Hopwmu,
SKUM MalOTh BiINIOBI/JaTH 1IEPiOANYHI I'POIIOBI BUILIATH» €BPOIENiCbKOTO KOJEKCY
couiaapHoro 3abesnederts 1964 p. [7] BuxoauTh i3 TOro, 1Mo po3Mip JOIMOMOIH
BCTAHOBJIIOETHCS BIJIMOBIZTHO /10 BUSHAYEHOT NTKAJIN YK TIKAJIHU, 3AITPOBAPKEHOT KOM-
HETeHTHUM OpraHoM Jep:kaBHoi Biaaau. Ileit poamip Moske OyTH CKOPOYEHO, TiIbKK
SIKINO iHII 3aco0u icHyBaHHs ciM'i GeHeditiapist TIEPEBUIYIOTh BUSHAYEH] OCHOBHI
CYMU YU OCHOBHI CYMW, BCTAHOBJIEHI KOMIIETEHTHUM OPTAaHOM JIeP>KaBHOI BJIAJIN.
[Tpu 1boMy 3arajbHUN PO3MIpP AOHOMOIU Ta OYAb-sIKUX IHIIMX 3acO0IB iCHYBaHHS
mic/ist BUpaxXyBaHHs 3a3HAYEHUX BUIE CyM Ma€ OyTH JOCTATHIM /IS YTPUMAHHS
ciM’1 y 3110poBoMY i1 TijiHOMY cTaHi. XapTiss CriiBTOBaprcTBa PO OCHOBHI COTATbHI
npasa npaiiBaukis 1989 p. [8] y c1. 5 (ikcye, 1110 Bei BuaN 3aliHATOCTI MiIIATAIOTH
CIIpaBeINBiil BUHATOPO/L. 3 II€I0 METOM MpalliBHUKaM 3a0e3eUyEThCs ClpaBe/-
JauBa 3apobiTHa 1iata, ToOTO 3apobiTHA TIaTa, MOCTATHS JJist 3a0e3ledeH s iM
TiHOTO PiBHA KUTTSI. CTOCOBHO COIIAIBHOTO 3aXUCTy cT. 10 po3risgmyBaHoro akTa
3aKpITITOE, MO KOKHUH MpalliBHUK €Bporreiicbkoro CriBTOBaprCcTBa Ma€ MPaBo Ha
aJIeKBaTHUU COIiabHUI 3aXUCT, 1 He3aJIesKHO BiJl CTATyCy 1 po3Mipy MiJIITPUEMCTBA,
Ha SIKOMY IIPAIllOe, KOPUCTYBATUCS aJIeKBATHUM PiBHEM JIOIIOMOTH 3 COIiaJbHOIO
3abesmnevyerns. BianmosisHo 10 €BpormeiichbKoi comianbHol XapTii (meperisiHyTol)
1996 p. [9] 3 meroto 3a6e3neueHHst ePeKTUBHOrO 3/iCHEHHS [TPaBa Ha CIPaBE/JINBY
BUHATOPOJY JePKaBy 3000B’SI3yI0THCSI BU3HATH MIPABO TMPAIiBHUKIB HAa TaKy BUHA-
ropopy, sika 3abesredye iM i iX ciM’siM TOCTaTHIN KUTTEBUIT piBeHb (CT. 4). Y CcBOIO
yepry 3 Merolo 3abesedeHHs peasiisallil mpaBa Ha 3aXMCT Bij OiHOCTI Ta coliaib-
HOTO Bijayskertst CTOPOHM 3000B’SI3yIOTHCS: @) ¥ PAMKAX 3araJibHOTO Ta Y3TOKEHOTO
HiIXO/Ty BKUBATH 3aXOJiB IS HAMAHHST 0co0aM, M0 KUBYTh aO0 MOKYTh OIMHU-
TUCS B CUTYyaIlil COIliaJlbHOrO BiguysKeHHs abo GiZHOCTI, a TaKOK ujieHaM iX ciMei,
eeKTUBHOTO JIOCTYITY, 30KpeMa, 10 POOOTH, KUTJIA, TIPOMECIHHOI TATOTOBKH, OCBITH,
KYJIBTYPH 1 COIaJbHOI Ta MEIUYHOI JOMOMOTH; 0) MePerysiiaT Ili 3aX0A1 3 METOIO
ix KopuryBanHus y pasi neobxiguocti (ct. 30).

AHaJi3 HaBeIeHUX Ta IHITUX MIKHAPOJHUX JIOKYMEHTIB TIOKA3ye, 1110 JIJIs1 M03Ha-
yeHHs (baKTUYHO OJTHOTO 1 TOTO K SIBUIIA BUKOPUCTOBYIOTHCS Pi3HI TEPMiHU: «/[0CTAT-
Hill JKUTTEBUI PiBEHDb»; «TiIIHUN KUTTEBUN PiBEHb»; «KUTTEBUU PiBEHDb, SIKUU €
HEOOXiIHUM JIUISL THATPUMAHHS 3/I0POB’ST 1 0OPOOYTY»; «aJleKBaTHUN COIliabHITI
3aXUCT».

Ha nymky O. B. BepmiueBoi, cyTHiCTh ITpaBa JIIOJJUHA Ha JOCTATHIN KUTTEBUN
piBeHb CKJI/Ial0Th YMOBH, 1110 X CTBOPIOE JiepsKaBa JIJisi HOTO peasizallii, 3MICT ke
YTBOPIOIOTH 3aXOJIH, [0 BXKUBAIOTHCS HEIO JIJist 3a0e3MeUeHHsT 1IbOTO 1paBa, a (hop-
MOIO BUCTYIIAE TepenOdadeHHs 3aKOHOAABY0 BCTAHOBIEHUX MiHIMAJIbHUX COIIAIbHIX
crangapris [10, c. 56-57].

B. B. Maiiokin npaBo JIIOZIMHU Ha JIOCTATHII JKUTTEBUI PiBEHb HA3WBA€E iHTEIPY-
I0YUM COI[IAIbHUM TIPABOM, 1110 00’€IHy€ cOOO0T0 He JINIIe BCi IHIII COMiabHi TTpaBa
B OJIHY ILIIJIICHY CUCTeMY, aJjie i 3yMOBJIIOE CYTHICTb 1 3MICT ITPABOBOTO pPeryJiOBaHHS
GLTBIIOCTI TPOMA/ITHCHKUX 1 MOJIITHYHUX TIpaB. [IpaBo3HaBIeM J0BEICHO, IO PO3TJIsi-
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JlyBaHe IPaBO € OAHUM 3 HalOLIbII BaXKJIMBUX 1 COLIANBHO 3HAYYIIMX JJIS KOMKHOI
JorHu. 3a6e3MeYeH s JK [IbOTO TIPaBa € METO AiSJIBHOCTI KOKHOI 1eMOKPATUIHOI
KpaiHU I OJIHUM 3 OCHOBOIIOJIOKHUX KOHCTUTYIIHHIX MTPUHITUIIB Oy/1b-sIKOT CydacHoi
nepskasu. [le mpaBo citiji po3TigaaT B IBOX B3AEMOTIOB SI3aHNUX ACIIEKTaX: 3 OJHOTO
6OKy, /ep:kaBa CTBOPIOE YMOBH, 3a SIKMX KOKHA 37I0POBa, [i€3/[aTHA JIOJNHA MaE
peasibHi MOKJIMBOCTI 3a0e3IeYrT TaKUil PiBeHb CBOTIO JKUTTS, SKUH Bigmosigae ii
VSIBJIEHHSIM; 3 JIPYTOTrO — JiepskKaBa 3000B’s13aHa BUKOPUCTOBYBATH BCi CBOI MaTepi-
aJIbHi, Mo/ITUYHI, opraHisarliiini i iHu pecypcu 3ajis 3abe3nedeHHsT JOCTaTHBOTO
JKUTTEBOTO PiBHS COIIAbHO HE3axXWIeHUX BepcTB HaceseHHs [11, c. 10-11].

3rigHo 3i c1. 25 OcHOB 3aKOHOMABCTBA YKpaiHW PO OXOPOHY 370POB’s Bij
19 smcronazna 1992 p. [12] 3 MeTOIO JOCATHEHHS HAJEKHOTO JKUTTEBOTO PiBHS,
BPaxXOBYIOUM HAYKOBO OOIPYHTOBaHi MeauuHi, (iziosoriuni i caHiTapHO-TirieHiYHi
BUMOTH, JIEpKaBa: a) BCTAHOBJIIOE €[MHI MiHIMaJIbHI HOPMU 3apOOITHOI MJIaTH, MEH-
Ciif, cTUIIeH/Iii, coliajbHOI JOMOMOTH M IHINMX JOXOAIB HacesjeHHs; 6) opraHisye
HaTypajbHe 3a0e31eUYeHHsT HaceJIeHHST MTPOYKTaMI XapuyBaHHSI, O/ISITOM, JIiKaMH Ta
IHIMUME TIpeIMeTaM¥ TIEPINol HeOOXiHOCTI; B) 3/IICHIOE KOMILTIEKC 3aXO/iB MO0
3aJI0BOJIEHHS JKUTTEBUX MOTPeO OiKeHIliB, 6e3NPUTYJIbHUX Ta IHIIMX OCib, sKi He
MAafoTh MEBHOTO MICIS MPOKUBAHHS; T) O€3IJIATHO HAMAE MEIUYHY JOTMOMOTY i
cotiazbHe 06CaIyroByBaHHs 0cobaM, siki 1epefyBaloTh y CKPYTHOMY MaTepialbHOMY
CTAHOBUIII, 3arPO3JNBOMY [IJIST iX JKUTTS 1 3/10pPOB’A.

PiBenb skutTst — bararorpaHHa i cKJIajHa Kareropis. Bona xapakrepusye cyKyTi-
HICTh peasibHUX COIIaJbHO-eKOHOMIYHUX YMOB JKUTTEMISAIbHOCTI JIIOJIel, a TOMY €
HaBaXJIUBIIIOIO XapaKTEPUCTUKOIO COIliaibHOTO Tipoliecy. [TeperymoBu A5 mi/IBU-
IeHHS PiBHA JKUTTH HAaceJeHHS KPalHU CTBOPIOIOTHCSA BiAITIOBIIHUM €KOHOMIYHUM
po3BuTKOM. OcTaHHiil € pecypcoyTBOPIOIOUNM (haKTOPOM JIJIS peasrisallii corliaJbHIX
nporpam. Y 1bOMY BUSBJISETbCS TICHUI B3a€EMO3B’I30K MiK €KOHOMIUHUM 3POCTaH-
HSIM 1 COIia/IbHUM ITPOTpecoM. AHaJIi3 PiBHS KUTTsI HaceJeHHs rependadac BUBYEHHS
nporieciB, 9Bulll i (akTOPiB, MO BIJIUBAIOTh HA KUTTEAISIIBHICTD JIIO/IEN, iX MaTepi-
aJIbHI YMOBH, IIPY I[bOMY POSIJISIIAIOTHCS KIIOYOBI IPOGJIEMHU COLiaIhbHO-€KOHOMIY-
HOTO PO3BUTKY, SKi MiJIATAIOTH TIEPIIIOYEPrOMOMY BUpitieHH 0. /lo6pe HaarokeHa
crcTeMa MOKa3HUKIB PIBHS JKUTTS MA€ BEJIMKE 3HAUEHHST JIJIsT PO3POOKH eeKTUBHOI
COIIbHOT IO TUKY; TPUIHHATTS 0OOTPYHTOBAHUX PIllleHb MO0 HATAHHS JTOTTOMOTH
Masio3abe3redeHoMy HACEJIEHHIO; OI[IHKH COIlia/IbHO-eKOHOMIUHIX HACJIi/IKIB TPOBe-
JIeHUX y Kpaini pedopM; 31HICHEHHST KOHTPOJTIO 32 XOJIOM peaJtisallii HalBayKIMBIITNX
JIep;KaBHUX COIiaTbHUX TTPOTPaM.

CrarucTiyHi XapaKTePUCTUKN PiBHS KUTTS IPYHTYIOTBCS Ha IMMUPOKIN cucTeMi
B3aEMO3AJIESKHUX TTOKA3HUKIB, 1110 320€31euyioTh HOro KOMILIEKCHY OIliHKY. Boma
MIiCTUTB y €001 TOKAa3HUKH, IO XapaKTePU3yIOTh JOCTYIHICTh MarepiaJbHuX OJIar,
CTYTIHb PIBHOCTI Y iX PO3MOJILMII, KYIiBEJIbHY CIPOMOKHICTh TPOMAJISH, 1X JIOXO/IH,
rapaHTOBaHMII Jep/KaBolo0 MiHIMaJbHUI piBeHb 3a0e3MedeHocTi, ToOTO GepyThes
JI0 yBaru BCi €KOHOMIUHI pPecypcH, 10 MAa€ B CBOEMY PO3IMOPS/KEHHI HaceJeHHs
B I[iJIOMY Ta HOro OKpeMi collialbHO-eKOHOMIUHI Tpynu. [HImMiA GJOK MOKa3HUKIB
BKJIFOYAE JIaHi TIPO 0COOMCTE CIIOKUBAHHS, 1, HACAMIIEPEI, TIPO 33/I0BOJIEHHST OCHOBHUX
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¢disiomoriuanx morpebd. Bin BigoGpakae peanbHi COKUBYI MOKIMBOCTI HACETEHHS.

Taka cucTema MOKa3HUKIB PiBHS JKUTTS 3arajioM BiJITIOBi/Ia€ CBITOBUM CTaH/ap-
TaM. 3Bakaloud Ha TiJICYMKU BcecBiTHBOI 3ycTpidui HAa BUIIOMY PiBHI B iHTepecax
coriasibHoro po3Butky (M. Konenraren, 1995 p.), y 1997 p. 29-ta Cratuctiuna Kowmi-
cis OOH [13] 3arBepania HACTYITHUIA MiHIMaIbHUN HAOIp COIaIbHIX 1HIMKATOPIB,
PEKOMEH/IOBAHUX JIJIs1 CTATUCTUYHOTO CIIOCTEPEKEHHST:

a) nemorpadiuni MOKa3HUKY;

6) MaKPOEKOHOMIYHI MOKa3HUKK MaTepiabHOrO 100poOyTY;

B) TIOKa3HUKN €KOHOMIYHOI aKTUBHOCTI HACEeJIeHHS;

') TTOKa3HUKW MaTePiabHOI 3aMOKHOCTI JIOMOTOCITOIAPCTB;

IT) PiBEHD i CTPYKTypa OCOOGUCTOTO CIIOKMBAHHS,

€) *KMTJIOBI YMOBU HaceJIeHHS.

[Ipn nbomy nemorpadiuHi TOKA3HUKN BKJIOYAIOTH YMCEJBHICTh HAaceJIeHHH,
OUiKyBaHy TPUBAJICTD JKUTTS IIPU HAPOJKEHHI, PiBEHb CMEPTHOCTI HEMOBJISIT 1 MaTe-
PUHCBKOT CMEPTHOCTI, PiBEHb OCBITH HACeJEeHHS, 2 MAaKPOEKOHOMIUHI TTOKa3HUKU
MarepiasbHOTO 06poOYTY 00’€IHYIOTh PeasibHi HasiBHI PeCypCH, BUTPATH Ha KiHIEBe
CIIOKMBAHHST JJOMOTOCIIOAPCTB, CEPEAHbOMICAYHY 3apoOiTHY ILIaTy W iHIN BUAN
JIOXO/IIB.

Ckranm HaBeleHUX BUIIE TOKA3HUKIB 1 CTYTIHD X BUKOPUCTAHHS MOKYTh 3MiHIO-
BaTHUCS 3aJI€KHO BiJ| TOTO, SIKi aCIIEKTH PiBHS KUTTSI HACEJIEHHS IMiIJIATAI0Th aHAi3Y,
Ta BiJl IPIOPUTETHOCTI PO3B’si3yBaHuX mpodsiem. [lepepaxoBani MOKa3HUKN XapaKTe-
PHU3YIOTh: JIIOJCHKUH 1 TPYZIOBUI TIOTEHITIAN KPaiHU; Po3Mip i jikepesia hOpMyBaHHS
0COOMCTHX JIOXO/[iB, @ TAKOK POJIb KOKHOTO 3 HUX; POIIO/LI IOXOIIB MiK OKPEMUMU
rpyIiaMu HAaCeJeHHsT; BUKOPUCTAHHS IOXO/IB U1 OCOOMCTOTO CHOKUBAHHS; 0OCSITH
i CTPYKTYPY CIIOKUBaHHS MaTepiabHUX OJiar i mOCIIyT.

CamocTiliHUM 00’€KTOM CTATUCTUYHOTO BUMIPY € OiHICTH SIK HEMOKJIUBICTDH
BHACJIIOK HECTAawi KOIITIB Mi/ITPUMYBATH CIIOCIO JKUTTSI, IPUTAMAHHUIT KOHKPETHOMY
CYCIIJIBCTBY B KOHKPETHMIA 11epioj. Buxosum 3 HarajabHOI IOTpeOU B IKHANIIBH/I-
IIOMY MOJI0JIaHHI O1THOCTI — OJIHIET 3 HaIOOIOYIINX TPOOJIEM CYCIIIbCTBA, Bijl KO
CTPKIA€ 3HAYHA YaCTUHA HaceJeHHs YKpainu (ciM’i 3 iTbMU, MiTU-CUPOTH, MIiTH,
nosbasjieni 6aTbKIBCHKOIO IMiKIyBaHHs, 6e3po06iTHI, 0coOU 3 IHBaIIAHICTIO, IIEHCIO-
HepH, 6e3/0MHI TPoMa/ISTHN, OE3MPUTYJIbHI iTH) Ta sIKa CYTTEBO OOMEKYE MOJKJIH-
BOCTI JITOICBKOTO PO3BUTKY, MOPOIKYE MacIiTabHi coliaabHi KOH(MJIIKTH, CTAHOBUTD
3arpo3y €IHOCTI CYCIIJIbCTBA Ta HallioHabHIN Oesrerti Ykpainu, 26 sororo 2010 p.
[Ipesunentom Ykpaiau 6yB nipuitasatuil Yias Ne 274,/2010 «IIpo HeBigkaaHi 3ax0/1u
3 mofoanus GigHocti» [14]. Tlogonanus GiHOCTI BU3HAHO HAWBAsKIMBIIIAM TIPiO-
puteToM y 3iilicHeHH] pepopm B YKpaiHi.

CrpareriyHuM HampsSMOM HOA0JaHHSA OiHOCTI € MiABUINEHHS 3ailHATOCTI Hace-
JIEHHST i PO3BUTOK pUHKY mpaili. OHak Oi[HICTh He MOYKHA TOA0JIATH JIUIIE MIJISTXOM
MiATPUMKM HE3aMOKHKX, MOTPIOHI KOMIUIEKCHI IiAXOAU, Opi€HTOBaHI K Ha GijHi,
TaK i Ha BiZIHOCHO 3abe3IeveHi BepcTBU HaceeHHst. HeoOXiTHO TIepeyMOBOIO PYyXY
y IIbOMY HAITPSIMKY € CTBOPEHHS Mpalle3/[aTHOMY HACEJIEeHHIO YMOB JIJIT CAMOCTIITHOTO
PO3B’si3aHHs TPOOJIEM MiABUIIEHHS BIACHOTO J0OPOOYTY, IO MOKJIMBO JIMIIE B pasi
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3abe31eyeHHsl IPOAYKTUBHOI 3allHATOCTI, 30aIaHCyBaHHs MOMUTY i MPOIO3UILIT Ha
PUHKY TIpaiti, 3arnobirantst 6e3pobiTTio.

HactymHum HampsiMoM TIOI0JIaHHST OiTHOCTI € 30iIbIIIeHHsT TOXO/IB Bi/l TPYIOBOI
JisIbHOCTI, 30i/IbIIEeHHsT PIBHA 3apO0iTHOI IJIaTH K OCHOBHOIO JIZKepeJa JI0XOJiB
HaceseHHs 1 3a0e3MeveH s BUTEPEKAIBLHOTO 3POCTaHHS HOMIHATIBHOI 3apOOiTHOT
IJIaTU MTOPIBHAHO 3 POCTOM CIIOKMBYUX I11iH, MIOCUJIEHHS MOTUBAIIil /10 TTPOYKTHB-
HOI Ipalli, 3alpoBa/IKEHHSI TTOTOJAMHHOI CUCTEMHU OIJIaTHU Ipalli i3 3aCTOCYBaHHAM
MiHIMAJIBHOTO PO3MIpY MOTOAMHHOI 3apOOITHOI MJTATH; PO3BUTKY COIIAaIbHOTO TTapT-
HepCTBA 1 JIOTOBIPHOTO PETyJIOBaHHS TPYZOBUX BiTHOCHMH Yy cdepi omnJaT mpaiii,
B/IOCKOHAJICHHSI ITPOLIELYPH YKJIQJIaHHS KOJEKTUBHUX JIOTOBOPIB 1 Yro/i Ta KOHTPOJIIO
3a 1X BUKOHAHHSIM.

Jlyske BaskKJIMBMM €JIEMEHTOM Y IIOZ0JIaHHI OifHOCTI € PO3BUTOK COIIaJbHOTO
cTpaxyBaHHS K CIIOCiO 3axucTy 0coOM Bij BTpaT JOXOLY 1 SIK OpraHisalfiiiHo-1Ipa-
BoBa (hopma corianbHoro 3abe3nederns. CollialbHO-CTPaxoBa cUcTeMa Mae OyTH
CTIpsSIMOBaHA Ha TIOCUJIEHHS COIIAIbHOTO 3a0e3TeYeHHsT KOHKPETHUX 0cib i useHiB
iX cimeit BiJ iMOBipHOI GiIHOCTI BHACIIOK HEMOKJIMBOCTI OTPUMYBATH JIOXi/l Y pasi
BTpaT PobOTH ab0 MpaIe3aTHOCTI Yepe3 XBOpoOy, HelllaCHUN BUIMA/I0K, KAJIITBO,
CTapiCTbh UM CMEPTDb TOyBaTbHUKA.

B. M. Berepa oCHOBHUMU MIPIOPUTETAMU COILABHOL JIepPsKaBU B TUTaHHI 3abe311e-
YeHHS JIOCTaTHBOTO PIBHS JKUTTS HAa3WBA€E TaKi: a) MiABUIIEHHS SKOCTI I PiBHS KUTTS
HaceJieHHsT; 0) 4iTKe po3MekyBaHHs chep IepKaBHOTO i KOJEKTUBHO-I0TOBIPHOTO
peryJIIoBaHHS OIJIATU TIpalli; B) TOCTyTaJibHe 3PDOCTaHHS MiHIMAJbHOTO PO3MIipy
3apo0ITHOI TIJIaTH; T) YCTAaHOBJIEHHS il 3a0e3ledeH s JepKaBHUX TapaHTiil y cdepi
OILJIaTH TIpalli; 1) 0OMeKeHHsI PO3MIPIB yTPUMaHb i3 3apOGITHOI ILJIaTH, B TOMY YKC/I
PO3MIpiB OIOIATKYBAHHST JIOXO/IiB; €) TTOCUJIEHHST 3aXUCTY TIPaB MPaIlliBHUKIB HA CBO-
€JacHe i y IOBHOMY PO3Mipi ofiep:kanHst 3apobiTHoi tiatu [15, c. 5-6].

CayiiHomo € yMKa, 1110 PO3MipH BUTLJIAT 3aJ€KaTh Bijl COMIAIbHO-eKOHOMIUHUX
MOKJIMBOCTEH JIepsKaBy, TIPOTE MOBUHHI 3a0e31edyBaTi KOHCTUTYIIIHHE TPaBO KOXK-
HOT'O Ha JIOCTATHIil JKUTTEBMII piBeHb 1151 cebe i cBO€l ciM'l, Xoua B 3a3HauYeHiil cTaTTi
OcHoBHOTO 3aKoHy T He 3aKPITTIOETHCS, IO JlepKaBa HOTro TapaHTye. 3aBIanHs K
JIepIKaBH, sIKa TPOroJIoCHIa cebe COIiaIbHOIO, MOJSATAE B TOMY, 1100 CTBOPUTH TaKi
YMOBH JIJIST JIFOJIMHU, a1 BOHA MOTJIa CBOEIO MpaIieio 3abe3MeYnTH TiIHY MaTepiaybHy
6a3y KUTTEAISLIbHOCTI 71s1 cebe i cBo€i cim’i. HesBaxkatoum Ha Te, 10 KOXKEH Mae
MIKJTyBATUCS TIPO BJIACHUI 106pOOYT 0cOOUCTO, [epskaBa 3000B’s13aHa CTBOPIOBATH
BiZIMOBiAHI yMOBH, 1100 JIIOAUHA PeaJbHO MaJjia 3MOTy 3a0e3neynt cebe i CBOIO CiM'Io.
3abe3nedeHHs] KOKHOTO TaKOK MOSKJIUBICTIO — OJIHE i3 TOJIOBHUX 3aBJIaHb COIIAIbHOL
nepxasu [15, c. 67—68].

3 Metoto 3abe3edeHHs] KOHCTUTYIIIHHOTO MpaBa TPOMA/ISTH Ha JIOCTaTHIN JKUT-
TEBUN PiBEHb BUKJIOUYHO 3aKOHAMM BCTAHOBJIIOIOTHCSI OCHOBHI JIePKaBHI COIiaIbHI
rapafTii (MiHIMaJIbHI PO3MIPH OILJIATH ITPalli, IOXO/iB IPOMAJIsIH, IEHCIiTHOro 3abe31e-
YeHHS, COIIaJIbHOI JIOTIOMOTH, PO3MIpU THIITUX BU/IIB COIIAJIbHUX BUILIAT, BCTAHOBJICHI
3aKOHAMU Ta iHITMMU HOPMATHBHO-IIPABOBUMH aKTaMU, sIKi 3a0e3MeUyIOTh PiBEHb
JKUTTST He HUKYUI BiJl IPOKUTKOBOTO MiHiMyMmy). Bonu € 060B’si3koBUME /1715 BCiX
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Jleps>KaBHUX OPTraHiB, OPraHiB MiCI[€BOTO CAaMOBPSIYBaHHS, MiJITPUEMCTB, YCTAHOB
i opramizariiii He3ayie;KHO Bijl (pOpMU BIACHOCTI.

PiBHI OCHOBHUX JIepyKaBHUX COIIa/IbHUX TAPAHTIil BUBHAYAIOTHCST HA 0Oasi jeprraB-
HUX COIIQJIbBHUX CTaHIApPTiB — BCTAHOBJIEHWX 3aKOHAMU, iHIITMMU HOPMaTUBHO-TIPa-
BOBUMH aKTaMU COIIaTbHUX HOPM i HOPMATHBIB ab0 IX KOMILIEKCY.

Cranzgaptin i HOpMaTuBU (POPMYIOTHCS, BCTAHOBJIIOIOTHCS 1 3aTBEPKYIOTHCS
y HopsizKy, BusHaueHomy Kabinerom MiHicTpiB YKpaiHU 32 y4acTio Ta MOTOKEH-
HSIM 3 iHITUMEU CTOPOHAMHU COI[QJIbHOTO MAPTHEPCTBA. [HIMWMIT MOPSIIOK MOXKe OyTH
nepenGavennii Tk KoHetutymieo ta 3akoHaMu YKpaiiu. BUKIIOUHO 3aKOHAME
VKpainy BU3HAYAOTHCS: MiHIMAJIBHUI PO3MIp 3apOOITHOIL IIaTh; MiHIMaIbHUI PO3MIp
TeHcil 3a BIKOM; HEOIOJIaTKOBYBAHUI MiHIMYM /I0XO/iB TPOMa/IIH; BeJIMYMHA TTOPOTY
iH/IeKcallil TPOIIOBUX JOXO/IIB TPOMAJISH; TJIBTU MIO/I0 OIJIATU KUTJIO0BO-KOMYHAb-
HUX, TPAHCTIOPTHUX TMOCJHYT 1 MOCJYT 3B’A3Ky Ta KpUTEPil iX HATaHHSI.

HapanHst gepkaBHUX COIAIBHUX TapaHTiil 3iHCHIOETCST 32 PaXyHOK OI0/KETIB
yCiX PiBHIB, KOIITIB TiAMPUEMCTB, YCTAHOB i OpTaHi3alliili Ta coriaabHux (POHIIB Ha
3acajiax aJpecHoCTi Ta IJbOBOrO0 BUKOpUCTaHH:. [lepkaBHi colliasbHi TapaHTii Ta
JlepsKaBHI COIiabHI CTAaHAAPTH 1 HOPMATUBU € OCHOBOIO JIJIsT PO3PAXyHKY BUMATKIB
Ha cowLiajbHi Il Ta GopMyBaHHS Ha IX OCHOBI OIOIKETIB yCiX PiBHIB Ta COIlia/ib-
HUX (QOHJIB, MiKOIOXKETHUX BiJHOCHH, PO3POOKU 3arajJbHOAEPKABHUX 1 MiCIIEBUX
MIPOTPaM eKOHOMIYHOTO 1 COIiaJIbHOTO PO3BUTKY.

HopmartuBu (inaHCcyBaHHSI BCTAHOBJIOIOTHCA TiJl 4ac MPUNHATTS 3aKOHY YKpa-
inn 1po JlepskaBHUI Or0/KeT YKpaiHU Ha TMOTOYHUIN PiK, a TaKOXK IIij yac dhopmy-
BaHH$ OIO/KETIB COIiaJbHIX (DOHIIB.

3 MeTOI0 TOTPUMAHHS JIePsKaBHUX COIIAJbHUX TapaHTiid, OIiHKY e(eKTUBHOCTI
JlepsKaBHOI COIIQJIbHOI TOJIITUKY, 11 BIJIMBY Ha PiBEHb Ta AKICTb KUTTS B YKpaiHi
3MIMICHIOETHCS TTOCTIHHUHN /Iep;KaBHUIT MOHITOPUHT Y cepi 3acTocyBaHHs Ta (piHaH-
COBOTO 3a06e3MeueH s IePKAaBHIUX COIIATbHIX CTaHAAPTIB i HOpMaTHBiB. OCHOBHUMM
3acobaMu 3/[ICHEHHSI TAKOTO MOHITOPMHTY €: IOMICSIYHA OIliHKA BAPTICHOI BEJIMYNHI
OCHOBHUX JIep:KaBHUX COIIATbHUX CTAH/AAPTIB; BEIEHHS JIePKaBHOTO CTAaTUCTUUYHOTO
00JIKY 100 JOTPUMAHHS JepP:KaBHUX COLIAJIbHUX CTAHAAPTIB 1 HOPMATUBIB; OTOUHE
KOpUTYBAHHS BapTICHUX BEJWYWH JIeP:KAaBHUX COIIAJIbHUX HOPMATHBIB i HOPMATHBIB
BuTpat ((hiHaHCYBaHHS ) 3a7€KHO Bi/l 3MiHU IIiH Ta iHITUX YMOB iX (hOPMYBaHHS. 3a
pe3yJbTaTaMM TaKOTO MOHITOPUHTY 3/IiHCHIOETHCS TIEPETJISA]] PO3MIPIB /IePKABHUX
COIIQJIBHUX TapaHTiil y TOPSIKY, 0 BU3HAYAETHCS 3aKOHAMMU.

Bucnosexu. IloHATTS «I0CTaTHIN KUTTEBUN PiBeHb» YMHHUM 3aKOHOJABCTBOM
YKpainu He BU3HAUEHO, HE BCTAHOBJIEHO TAaKOX, SSKUM € WOTO CITiBBIIHOIIEHHS 3
IIPOKUTKOBUM MiHIMyMOM. /locTaTHiN KUTTEBUI pPiBeHb HE € YCTAJICHOIO BeJNYu-
HOIO, TOMY 1110 3MIiHIOETBCS 3aJI€KHO BiJl COIIATbHO-eKOHOMIUHUX Ta IHIINX YNHHU-
KiB. 3aBlaHHsI JIeP;KaBU TOJISITAE Y CTBOPEHHI HAJEKHUX YMOB [l JIIOMUHHM, 1100
BOHA MOTJIa CBOEIO TPAIleio 3a0e3MednTH TifHy MaTtepianbHy 06asy st cebe i cBOEl
ciM’i. [Ipurpumyemoch 1mo3uilii, o TpaBUJIbHIIIE TOBOPUTU HE TIPO JOCTATHIN, a
1IPO TiJIHUI JKUTTEBUIN piBEHb, aJiKe y NePIIoOMY BUTIA/IKY HWJETbCs IIPO PiBEHb, SKUN
(hakTHUUHO BiAMOBiAaE MiHIMAIBHIM TTOTPeOaM JIIOAUHNA (TOOTO MiHIMAJIBHUN — TOH,
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1[0 HE € HUKYUM MeKi O1[HOCTI JIFOMHM ), 3HAUEHHSI JK JAPYIOrO IOJIATAE Y TOMY, 110
1le piBeHb, IKUU BUXO/JUThH 13 TOTO, 1O TIpaBa JIOJAWHU € HAUBUIIOIO COIIaJIbHOIO
ninnictio. CaMe TiIHICTD JIa€ 3MOTY JIIO/IMHI BiIMyBATH CaMOIIOBary i yCBiJIOMJIOBATH
BJIACHY CYCIiIbHY IiHHICTB. {51 mo3uitist Mae 6yTu 3acdikcoBana it y cr. 48 Koncru-
Ty1ii Ykpainu.
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Problems of provision of the citizens’ constitutional right to sufficient standard of living

In accordance with the Constitution of Ukraine of 1996, the state ensures social orientation of the
economy (Part 4, Article 13). This, in its turn, is the basis for the implementation of numerous social
rights of citizens, in particular to (1) wages, not lower than that established by law (Article 43), (2)
social protection (Article 46), and (3) sufficient standard of living for themselves and their families
(Article 48). These norms of the Basic Law are implemented by the state social standards and state social
guarantees provided for by the current legislation. However, the current national legislation defining the
legal framework for the formation and application of the state social standards and norms aimed at
implementing the basic social guarantees enshrined in the Constitution and the laws of Ukraine does not
contain a clear and unambiguous answer to the questions of what is a sufficient standard of living, what
is the content of the relevant right, and how it is implemented.

The analysis of international documents has shown that to designate actually the same phenomenon
different terms are used: “sufficient standard of living”; “decent living standard”; “the standard of living
necessary for the maintenance of health and well-being”; “adequate social protection”.

It is clear that a sufficient standard of living is not a stated quantity, since it varies depending on
socio-economic and other factors. The task of the state is to create the proper conditions for a person so
that he/she can by one’s own work provide a decent material base for oneself and for the family. The
position is advocated that it is more correct to speak not about sufficient but about decent standard of
living, since in the first case we talk about a level that actually corresponds to the minimum human needs
(that is, equal to or higher than the human poverty line), the importance of the second is that it is the level
that goes out from the fact that a person is the highest social value. It is the dignity that allows a person
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to feel self-respect and realize one’s own social value. This position should be fixed in Article 48 of the
Constitution of Ukraine.

Keywords: social rights; social protection; right to adequate standard of living; state social
standards; state social guarantees; cost of living; poverty.
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IIpaBo cemeii ¢ 1eTbMHU Ha COIMAJIBHYIO 3AIIMTY KaK COCTABJIAIONIASA COIMAIbHBIX IPaB YeJlo-
BEKa M rPakJaHUHA: OTEYECTBEHHBIIl 1 €BPONEHCKUil KOHTEKCT

Paccmampusaiomcst no0xo0vl YueHvix K 6bl0eIeHUI0 COUUAILHBIX NPAB UeI08eKd U PANCOAHUHA U
8 ACMHOCTNU UX COCMABISIOWELl — NPABA HA COUUATLHYIO 3AUUMY, AHAIUSUPYIOMCS. HOPMbL MEHCOYHA -
POOHLIX DOKYMEHMO8, 8 KOMOPbIX OHU 3axpenienvi. Ommeuaemcss, 4mo Cywecmeyem HeoOXo0UMoCy
npusedenus. NPeonUcCanuil HayUOHAILHOZ0 NPABA 6 COOMBEMCMEUE C e8PONCUCKUMU CMAHOAPMAMU OISt
docmudicerusi 0OCMAMOYHO20 HCUSHEHHOZ0 YPOBHSL HACELEHUS., UMO BbICMYNAENm OCHOB0U COUUAILHOZO
baazononyuust cmpan. Ilpediazaemcs: npumensims mepMuH «COUUALLHO-NPABOBAS. 3AUUMA>.

KmoueBble cioBa: colasibHble MPaBa 4esOBeKa M TPAKAAHWHA; COLMAIbHASA 3AlINTA; CEMbU
C JIeTbMU; KOHBEHIIMS; T1aKT; COIUAIbHO-IIPABOBAs 3alUTA.

ITocmanoexa npoonemu. licias nignucanns y 2014 p. Yroam npo acoruiariiio
MiX YKpaiHnoto, 3 ofiHi€ei croponu, Ta €sporneticbkum Cotozom, €sporneticbkum CriiB-
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TOBAPUCTBOM 3 aTOMHOI eHeprii i IXHIMU Jlep;kaBaMU-4JeHaMU, 3 1HIIOI CTOPOHH,
HAIOI0 KPaTHOWO MiATBEPKEHO 00OPaHHS E€BPOTENCHKOTO BEKTOPY PO3BUTKY. SIK
crpaBeinBo 3asHavaiors O. /. Topzeii i b. [I. I1amaii, «BKkazanuii KOHIIEINT 3apa3 Ma€
OyTH MOKJIaJeHUI B OCHOBY J€P:KAaBHOI MOJITUKU YKPaiHU, OCKLIbKY, HAMAralounuch
HAOJTM3UTHCS 1 TOCATTH PiBHSI PO3BUHEHUX KpaiH, MepeayCciM BapTO BXKUBATH BCIX
3ax0/[iB Jist 3a0e3IeueHHs] BUKOHAHHST 00OB'SI3KIB i3 HOTPUMAHHS TIPAB JIIOIMHU>.
[TixTpumytoun ckazane, 1o7aMo, IO BifmoBiaHo 10 KepiBuux npuniunis Opranizaitii
O06’exnanux Harttiii oqHUM i3 rOJ0BHUX 000B’I3KIB JIep:KaBy € ITiJBUILEHHS PiBHS I
SIKOCTI JKMTTSI HaceJleHHsl, TypOOTa i MiKJIyBaHHS PO THX, XTO IIOTPeOYE JOMOMOIH,
30KpeMa, cimeii i3 miTbmu Ta miteir. [Ipu mpoMy BapTo mam’siTaTHl Te, TMO TTiIpOCcTande
MOKOJIIHHS — I1e MaiibyTHE Hallii, TOXK Jiep/kaBa Ma€ CTBOPIOBATH HAJIEXKHI YMOBH JIJIsT
iX PO3BUTKY i CTAHOBJIEHHS SIK OCOOMCTOCTEl, TOOTO 3a0€311eUnTI OTPUMAHHST OCBITH,
MpaIeBIaNITyBaHHs, Ti/IHY 3apOOITHY ATy TOIIO.

3 orjsiy Ha €BpoiHTerpailiio B YKpaiHi iige pedopmyBatHs GibimocTi chep
KUTTENISIIIBHOCTI, y TOMY YHMCJIi W COTIabHOTO 3aXUCTy HacejeHHs (30Kpema, cim'i,
JTUTUHCTBA, MaTepUHCTBA i OarbkiBcTBa). IIpoTe pedopmu y cdepi coriaabHOrO
3aXUCTy HEMOKJINBI 6€3 yIOCKOHAIEHHST YM BHECEHHST KOPEKTHUB /10 HAI[IOHAJTBHOTO
3aKOHOJIABCTBA 33/1/1s1 IPUBEJIEHHS HOTO Yy Bi/IIOBIIHICTD /10 YAHHUX MiXKHAPOIHUX
aKTiB, OCKIJIbKM JIOCKOHAJICTh IOPUAMYHOTO MEXaHi3My O3HA4Ya€ HWOro 3/1aTHICTh
3abesneunty 1i morpedu [2, c¢. 113].

Ananiz ocmannix oocaioxncens i nyoaixayin. Cij 3a3Ha4NTH, 110 TUTAHHS [IPAB
JIIOJIMHY € OJTHUM 13 HaiO1/1bI1 00TOBOPIOBaHNX. BOHO B TIOPSIZIKY IEHHOMY He JIUIIE
3acijlaHb ypsi/IiB, mMapjaMeHTiB OiIbIIOCTI KpaiH, a i 3ycTpiveil peACcTaBHUKIB TPO-
MaJISTHCHKOTO CYCITIJIbCTBA, PI3HUX OpraHisaliiii i HayKosIliB. [TigTBepIKEHHAM 1bOMY
MOske OyTH YUMaJio ctaTeil, MoHorpadiil, IpUCBsYeHNX 3a0€3TeUYeHHIO TIPaB JIIOAUHH,
Yy TOMY YMCJIi i COllia/IbHUX, aBTOPAMM SIKUX € MPEJCTaBHUKU PI3HUX rajy3eil mpasa:
KOHCTUTYIIIHOTO, KpUMIHATTBHOTO, €KOJIOTIYHOTO, TPY/I0BOTO TOI0. OKpeceny mpo-
6JieMy TPYHTOBHO JOCJIKYIOTh Taki BiTuM3HstHI npasosHasili, sk 10. I. Bapabar
(Yu.H. Barabash), H. B. Bosorina (N. B. Bolotina), O. C Bypmaka (O. S Burlaka),
O. B. 3aituyk (O. V. Zaichuk), C. I. 3anapa (S. I. Zapara), H. 1. Kapmauosa
(N. I. Karpachova), M. 1. Kosio6pa (M. 1. Koziubra), A. M. Komogmiii (A. M. Kolodii),
O. T. Kymipernko (O. H. Kushnirenko), B. B. Koneitunkos (V. V. Kopieichykov),
C. JI. JIucenkos (S. L. Lysenkov), B. O. Muxansos (V. O. Mykhalov), A. 10. Ouriii-
Huk (A. Yu. Oliinyk), B. [I. ITepesanos (V. D. Perevalov), B. @. Iloro-
pinko (V. E. Pohorilko), II. M. Pa6inosuu (P. M. Rabinovych), O. ®. CkakyH
(O. E Skakun), T. M. Caiusko (T. M. Slinko), O. II. Cemitko (O. P. Semitko),
0. C. Illemmuryuenko (Yu. S. Shemshuchenko), M. M. IIymumo (M. M. Shumylo),
JI. T1. Illymua (L. P. Shumna) ta in. Cepen npeicTaBHUKIB 3apyOisKHUX KpaiH BapTO
sragat O. A. Jlykamosy (O. A. Lukashovu), M. M. Mapuerko (M. M. Marchenko),
B. €. Yipkina (V. Ye. Chirkina), I. Bepsina (I. Berlina), /Isx. Poisa (Dzh. Rolza)
Ta iH.

Memoro nanoi cmammi € BU3HAUEHHS MiCIlS COIiaTbHUX TIPaB Y CHCTEMI TpaB
i cBOGOI JTIOMHM, @ TAKOK 1X 3a0e3MeUeHHsT B CydyacHiil YKpalHChKill gepsKaBi.
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Buxnaod ocnoenozo mamepiany. CouianbHi mpaBa JIOAWHA — BiZIHOCHO HOBE
SIBUIIE Y CBITOBOMY TTOJIITHYHOMY I TIPABOBOMY JKHUTTi, 60 BCECBITHE BU3HAHHS BOHU
oTpuMasii Ha royatky XXI cT. 3aB/SIKK 3aKPITIJICHHIO B MI?KHAPOIHO-TTPABOBUX aKTaX
i 3aKOHOMABCTBI OiIbIIOCTI Kpaid. Tak, Ha MisKHapoAHOMY PiBHI BOHM 3adiKkcoBaHi y:
3arasbrilt geknaparii mpas jgoguan (OOH, 1948 p.), misxkHapoaaux makrax OOH,
KoHBeHITisx MixkHapoHOi opranisariii mpariti, €BporneiichbKiii comianbHiil xaprii (Pama
€sponu, Typin, 1961 p.) Tomo. 3TiHO 3 MUMHU aKTaMHU /0 OCHOBHUX COITiaJIbHUX
TpaB HaJeXaTh: TPAaBO Ha TPaIfio; Ha BiIMMOYMHOK; Ha JOCTATHIN KUTTEBUN PiBEHDb
1Uist cebe Ta CBOEI CiM'T; Ha OXOPOHY 3/10POB’sT, MEIUYHY JIOTIOMOTY, MEIYHE CTPaxy-
BaHHsI; Ha colliaibHe 3a0e3MeyeHHst; Ha OCBITY; HAa JKHUTJIO; Ha OXOPOHY 1 J0TIOMOTY
ciM'l; Ha 3aXKMCT MaTEePUHCTBA; HA OXOPOHY 1 IOTIOMOTY iTAM i mizriTkaM. Ha neprimii
TIOTJISI/T MOJKe 3/IaTUCS, 1[0 BCe YiTKO i 3po3ymifio. [IpoTe mutanHs iX BUOKPEMJICHHS
€ HalOLIbII AUCKYCIHHIM, 30KPEMa, I1e CTOCYEThCST B TIEPIITY Yepry IX BiMEKyBaHHSI
i Micig cepej iHIUX KOHBEKIIWHUX TIpaB [3; 4].

Ax cupasemsuBo Harosnourye B. 1. KoBTyH, 3 oryisy Ha 3arposu (TepopusM,
TpaHCHAI[IOHAIbHA 3JI0YMHHICTD, MOMIKMPEHHS siiepHoi 30poi, eKoJIoTiuHi mpobiemu
TOII0) MUTAHHS COIiaIbHUX TIPaB MOCIJIO «4K He IeHTpasbHe Miciie» [4, c. 20].

Y 10ii ke yac Bigomwuii Bitunsusauil yayenuii I1. M. Pabinosuu [5, c. 106] BBa-
JKae, Mo Kaacugikailig mpaB JIOAWHA, 3aITPOTIOHOBAHA MiKHAPOTHUMU TTAaKTaMH, X0Uua
it Oysia CBOTO Yacy 3HAYHUM KPOKOM YIepeJl, ChOTO/IHI BiKe HaBPSII YU BUIAETHCS
B3ipIEBOIO 3 TOUYKU 30PY CYCIIJIBHOI HAYKH 1 He 3aBXK/M 3/1aTHA 3a/I0BOJIbHUTH I1pa-
BODEryJISATUBHY IPpakTuKy. Ha aymMKy HayKOBIIS, yci TIpaBa JIOAMHY € COIaTbHUMU B
TOMY CEHCI, II[0 BOHU $IK 3a 3MIiCTOM, TaK i 3a 3acobamMu X peasiisailii 3yMOBJIeHi COLi-
yMmoM, cycriaberBoM. Came 3 orusiny Ha 1ie I1. M. PabinoBud poO6UTH BUCHOBOK, IO
HECOI[IA/TbHUX TpaB JioauHu (0coO1) B3arasii OyTH He MOJKeE, i TPOITOHYE TIO/IISITH Ha
GiznuHi (BiTaJIbHI, JKUTTEBI), 10 SKUX BIJIHOCUTD Ti, 3aB/SIKA SIKUM MOKJINBI (piznune
icHyBaHHsI JIIOJMHH, 32/0BOJIEHHS 1i GIOJOTIYHIX, CyTO MaTepialbHIX moTped (TpaBo
Ha JKUTTS, Pi3UUHY HEJAOTOPKAHHICTD, BUOIP MicIist IPOKMBAHHST; Ge3IedHe IPUPOLHE
cepeloBulIle; JKUTJIO; HAJEKHUN piBeHb MaTepiaJbHOro 3a0e3ledeHHs; BJACHICTh
Ha TIPeJIMETH CIIOKUBAHHS; MeJUYHe O0CTyTOBYBAHHSI Ta iHINI BUIU COIIATHBHOTO
3abesredenHs); ocooucmi; Kyavmypni (TyMaHITapHI ); eKOHOMIYHI; NOATMUYHT TIPABA.

Ichye it iHma kracudikailist mpas, cBOOO i 000B’SI3KIB JIIOIMHN i TPOMa/ISTHUHA.
[TpuxuabHUKHN il 3a KPUTEPiil 0OpaJn Te, YU CTOCYIOTHCS IPaBa BCIiX TPOMasiH
(1paBo Ha BiANOYMHOK) abO TiABKM IEeBHUX (OKPEMUX) Ipyl rpoMajsiH (KiHOK,
JiTeit), i 3aPOTOHYBAJM IX MOAIATA HA 3arajibHi I 0COOIUBI.

Kpim Toro, mpaBa it ¢cBOGOIM JIIOAWHN i IPOMAJISTHIHA MOKYTh OYTH 3rpyIOBaHi
3a chepamMu KUTTEMISIBHOCTI 1HAMBI/IA, @ KPUTEPIEM Y ITbOMY Pa3i CJAYTYE OHOPI/I-
HICTh MaTepiaJbHOTO 3MiCTy IpaB, cBOOO i 0O6OB’A3KIB Ta OJHOTUITHICTH HOPM, IO
il 3aKPITTIOINTh. 3a 1M€o Kiaacudikalielo BUOKPEMIIOIOTh TPU OCHOBHI TPYIN TIPaB
i cBoGo: 1) TpoMaschki; 2) mosiTiuHi; 3) €KOHOMIYHI, COI[ia/IbHI Ta KyJIBTYPHI.

SIk GaurMo, HAYKOBIT OOMPAIOTh Pi3HI KPUTEPIl PO3SMEKYBAHHS [IPAB, caMe TOMY
cepe/l HUX HeMa€ OJIHOCTAHOCTI. JIK HACJIZIOK, Ha TIei Yac He JIOCATHYTO Iiie 3roAu 1
I110/I0 KOHKPETHOTO TIEPEJTIKY MPaB, sIKi HaJIeKasm O 10 EKOHOMIYHUX a0 COIlaIbHUX.
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Hanpukiaz, 3apybikauii gocaignuk Jleo 3Baak BUCTOBUB JYMKY, IO 0 €KOHO-
MIYHUX CJIiJT BiJHECTU TIPaBa, MOB’s13aHi 31 ceporo mpaili, a 10 comiaTbHIX — IIpaBa
OKpeMOoi JIIoAMHU 1o3a cepoio 3aitHgTocTi. JoBiHUK 3 €BpoIeiichKoi colliaabHOI
xapTil yci npaBa kjacudikye 3a JBOMa KPUTEPISIMU: «yMOBHU TIpalli» 1 «colfiajgbHa
eHiCTb». Y Takumii crocib colianbHi mpaBa MOALIAIOTHCS 3a HeBHUMK chepaMu:
ceporo miparii Ta o3a cdepoio mpaiii.

3ynmuHUMOCS Ha 1boMY fieTasbHilte. Tak, Ha nmepekonanns O. A. Jlykaiesoi |6,
c. 258], 3 orrsgay Ha CyTHICTH IOTPED, SIKUM, 3BICHO, BiAIOBIAAIOTH [IpaBa JIOAMHU,
€KOHOMIUHI TIpaBa MalOTh BUCTYMATU TapaHTI€0 TOTO, MO JIOANHA MOKe BiJIBHO
PO3TOPSAIKATUCSI OCHOBHUMU (haKTOpaMH TOCIOIapCchKol AisiabHOCTI. /o ekoHoMiu-
HUX HaJeKaTb: IIPaBO Ha IIpallio, IPpaBo Ha BJACHICTH, ITPABO Ha ITIIPUEMHHUIITBO,
MpaBoO Ha CTpaWK, MPaBO Ha YKJAJeHHSA KOJEKTUBHUX /IOTOBOPIB, IIPABO Ha BiJbHE
o0’esiHaHHs B HaIliOHAJAbHI ab0 MiXKHAPOJHI OpraHizaiii A/ 3a[0BOJIEHHST CBOIX
inTepecis. I3 TakuM MiZXOZOM BaKKO IIOTOAUTUCS, OO B OJHOMY PSIAY OIMUHSIOTHCS
JIOCUTD Pi3HI 32 CYTTIO TIPaBa, a caMe TPaBO Ha BJACHICTb, MiATTPUEMHUIIBKY /is/Ib-
HIiCTH 1 TPABO MPAIiBHUKIB i poOOTOABIIB Ha 00’€/IHAHHS B OPTaHi3allifo JJIsT 3aXUCTY
CBOIX IHTEpeCiB, Ha KOJEKTUBHI TIePeroBopu W yKJIaJeHHS KOJEKTUBHUX JIOTOBOPIB
(octaHHi HaJeKaTh /10 TPy colianbHuX ). Hatl BUCHOBOK IPYHTYETBCS HA TOMY, IO
IOPUIMYHI MeXaHi3Mu iX 3a0e31eueHHs CYTTEBO BiAPI3HIIOTHC.

Tox BBaskaemo 3a joiiabHe miarpumaru B. [I. IlepeBanosa, skuii, Gepyun 3a
KpuTepiit chepy KUTTEAISIIBHOCTI JIIOAWHU, /10 COIIATbHUX BITHOCUTH 1PaBa, KOTPi
BUCTYIAIOTh TTOKA3HMKOM PiBHSI MaTepiajJbHOIO PO3BUTKY KOHKPETHOI /lep:KaBu il
CYCHiJIbCTBA, IX 3/aTHICTHh 3a0€31eYnTH TiAHWIT PiBEHb KUTTS U COIiaJbHY 3aXu-
menictp inguBiga. Cepen HUX HalOiIbIIe 3HAYEHHS MAlOTh IIPaBO Ha IIPAIio, COIli-
asnbHe 3abe3eyeH s, TIPaBo Ha JKUTJIO, BIAMOYMHOK, OXOPOHY 3/0POB’ST i MeIUUHY
JIOTIOMOTY.

Y cBoto uepry B. O. Muxanbos [8, c. 81-82] comianbHuMu Ha3uBa€ pasa, pea-
Ji3aIfis KOTPUX TMOB’si3aHa 13 33/I0BOJIEHHSAM HAWBaKIUBIIINX COIIATbHUX MOTPED
JIFOJIMHU: TIPABO HA IMpaIfio, Ha HaJlesKHi, Oe3IeuHi i 3/[0pOoBi YMOBH Tpaili, Ha 3apo-
GiTHY TIATy He HYKYE Ti€l, IKa BU3HAUEHA 3aKOHOM; TIPABO HAa CBOEYACHE OJIEPIKAHHS
BUHATOPOM 3a TIPAIfio; TTPaBO Ha CTPalK; Ha BiMTOYMHOK; HA KUTJO; HA JOCTATHIHN
JKUTTEBUI PiBeHb /It cebe i YIeHiB CBOET ¢iM'T; TIPaBO Ha OXOPOHY 3/I0POB’sT, MEANIHY
JIOIIOMOTY 1 MeJIM4He CTPaxyBaHHs; [IPaBO Ha COLaIbHUI 3aXKCT, 110 BKJIIOYAE IIPABO
Ha 3a6e3edeHHst X y pasi MOBHOI, 4acTKOBOI a0 TUMYACOBOI BTPATH Tpale31aTHO-
CTi, BTPAaTH roAyBaJbHUKa, 6e3pOOITTS 3 He3aJeKHUX BiJl HUX 0OCTaBUH, a TAKOXK Y
CTapoCTi Ta B IHIIKMX BUIIAAKAX, Iepeabadennx 3akonoM [8, c¢. 81-82]. OueBuano, 10
I[bOTO TEPETTIKY HEOOXITHO MOATH TAKOXK TIPABO JIOAMHU HA OCBITY, ¥ TOMY YHCIIi
il BUIILY, OCKiIbKK G€3 BOJIOMIHHS UM MTPABOM JIIOJUHI HEMOKJIMBO 33J0BOJIBHSITH
CBOI corfiaibHi MOTPeOH.

SIx GaurmMo, HAIGIIBII TOMKUPEHNM Y HayIli € BU3HAYEHHSI COIIaJbHIX TIPaB SIK
TaKuX, 10 3a0e31e4yioTh JIOAMHI IiHUI PIBeHb )KUTTS 1 COLIaIbHy 3aXMIIEHICTh
[8, c. 81—82]. Bisbir TOTO, BOHM 3aifHSIM TaKy MO3UII0 HEBUIAAKOBO, 00 CHOTOIHI
He ToTpedy€e M0Ka3iB MpocTa i He3alepedHa iCTUHA, M0 st 0co0u, sika He Mae
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MiHIMaJIbHOTO COIiabHOrO 3abe3nedeHts i 106po0yTy, OiIbIICTD HOJITUYHNAX [IPAB
€ TTOpOkHIM MictieM [2, ¢. 113]. Takum uynHOM, colttiaabHi TpaBa — Iie TIPaBa, 3 peasi-
3aIli€T0 UM 3aXUCTOM SIKUX JIFOJIMHA CTUKAETHCST MAMKe KOXKHOTO JIHSI, TOOTO HIeThCsI
MIPO TaKi HAWBaKJIMBIIII 1TPaBa, sIK MPABO HA TIPAITIO, OCBITY, BiJIMIOYNHOK, HOPMAJIbHI
YMOBH IIpalli, MeJJMYHy JOTIOMOTY, IeHCil0 ToIo. BoHu, gk yke HaroJonryBajaocs,
BU3HAHI CBITOBOIO CIIIJIBHOTOIO i TIPOTOJIONIEHI MIX>KHAPOJAHUMU aKTaMu. Tak, y cT. 22
3araibHOi Aeksaapariii npas JoAuHN 3ahiKCOBAHO, MO KOXHA 0c0ba Ma€e npaso
HA COUIANbHUL 3aXUcm, sTKe BKJTIOYAE MPABO Ha 3a0e3MedeHHs] B pasi TUMYACOBOI,
YaCcTKOBOI ab0 MOBHOI BTPATH MPaIe3/[aTHOCTI, BTPATU TOLyBaJbHIKA, 0€3pObITTS 3
He3JIEKHIX Bijl JIIOAMHN 00CTaBWH, Y CTAPOCTi Ta B IHINX TIepe16aueHnX 3aKOHOM
Bunaakax. /Jlomamo, 1o coriaibhe 3a0e3edeHtst — Iie MarepiaibHe 3a0e3eueHHst
nepeabaueHnX 3akoHOM (opM i BuaiB. BoHo HamaeThest ocobam, sIKi depes Hesa-
JIESKHI BiJl HUX JKUTTEBI 0OCTaBUHU HE MAlOTh JOCTaTHIX 3acO06IB 10 iCHYBaHHS, i3
CTeTiaIbHO CTBOPEHMX [ TTOTO (hOHJIIB HA YMOBAX, BCTAHOBJIEHNX 3aKOHOM UM
noroBopoM. [IpuHarigHo ciif ykazatu, mo 1y cr. 9 MiskHapoJHOTO TTaKTy TTPO €KO-
HOMIUHI, COIiaJibHI Ta KYJBTYPHI MpaBa MPsIMO BCTAHOBJIEHO TIPABO HA CoIlliajibHe
3abe3Meyen s, y TOMY YHC/I — collialibHe cTpaxyBaHHs, a y cT. 10 mporosomryersest
npaBo cimM’l Ta Marepi Ha JOMIOMOTY, 10 € eJIEMEHTOM COIIaTbHOTO 3a6e3MeYeHHS.

Ti nepskaBu, ki BBaKaOTh cebe TEMOKPATUYHUMM, TPABOBUMU, COIAJIbHIUMUI
(1o HUX HaJeXUTh U YKpaiHa), MOJITUIHO BU3HAIN U IOPUANYHO 3aXUCTUIN IIi
IIpaBa, a TaKOX 3aKPIlUIN HAa KOHCTUTYLiliHOMY piBHI. 3okpeMma, y Koncruryii
Yrpaiaun 1996 p. 3adikcoBaHo MUPOKHUIT IMEPETIK COIiaJbHUX IIPaB JIOAUHU i TPO-
MazsiHuHa. [lo cucteMu 1ux mpaB HaJeXKaTh:

1) npaso na coyianvnuii saxucm (ct. 46), T06TO NEepskaBa Gepe Ha cebe 0O0B’AZ0K
(TOGTO TapaHTy€) HaJaBaTH JAOCTATHI KOIITH YK JOTIOMOTY IPOMajsiHaM, sIKi yepes
00’ekTHBHI 0OCTaBUHU TIOBHICTIO ab0 YaCTKOBO BTPATUJIM MOKJIUBICTH TIPAIIOBATH
1 OTpUMYBATH BUHATOPOJY 3a TPAII0, & TAKOXK CIM'SIM Y 3B’SI3Ky 13 HApPO/XKEHHAM
i BUXOBaHHSIM AUTUHU. J[JIsT 1[BOTO iCHYIOTH 3arajibHOOOOB'SI3KOBE JI€PKaBHE COTIi-
aJibHe CTpaxyBaHHS (TPOMAJISTHU, TTiIMTPUEMCTBA, YCTAHOBU M OPTaHizallii MoMicsais
CILUIAYYIOTh CTPAXOBi BHECKM), a TaKOX OIOIKETHI Ta IHII AKepesa COLiaJIbHOIO
3abe3MeYeHHsT; CTBOPIOETHCST MEPesKa JEPKABHIX, KOMYHATbHUX, TPUBATHUX 3aKJIAIiB
JUIST TOTJISILY 3a HeTpare3aTHIMU TOTIO;

2) npaso na scumuo (ct. 47);

3) npaso na docmammniii ycummesuil pisenv ons cebe i ceoei cim’i (ct. 48), 1Mo
nepeabayae A0CTaTHE XapuyBaHHsI, OJIST, JKUTJI0. 3BICHO, 110 Helpare3aTHuM IPo-
MasisTHaM (iHBasTiiaM, TIeHCIOHepaM), CiM'SIM 3 IiTbMU, OIMHOKUM MaTepsM Ta JIeSTKIM
IHIIMM KaTeropisiM Majio3ade3redyeHnxX IPOMaJIsH 3a//Is BUPIBHIOBAHHS IX JOXOJIB
Ha/Ia€ThCS Jleps;KaBHA JOTIOMOTa 1 TiJIbru;

4) mpaso na oxopouy 300pos’s, meduuny 0onomozy i meouune cmpaxyeanis
(ct. 49 Koncrurytiii Ykpainn).

Kpim Toro, 110 gepskaBa 3aKpiliioe, BOHA TaKOK CTBOPIOE (hiHaHCOBY 6asy i
opraHizaiiiifi CTPYKTYPU AJS peanizallii rpoMajsgHaMy KOHCTUTYIIHOTO TTpaBa
Ha coliaJIbHUI 3aXUCT i coliagbHe 3abe3neueHHs. Yce BKaszaHe BHUIIE JJIS TPOMa-
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IstH YKpainu HaOyBa€ 0coOIMBOT aKTYalbHOCTI i 3HAYYIIOCTI 3 OTJISILy Ha OCTaHHI
o/Iil, yepes sKi came i3 3a0e31edeHHsIM COIiaIbHUX MTpaBa JIOAMHI I TPOMaIsTHIHA
BUHUKAIOTH TIPoOIeMu. SIK BiloMO, ChOTO/IHI MIIBHOHM IPOMaJIsiH HAIIOI KpaiHu BBa-
JKAIOThCST BHYTPINITHBO TTEPEMIIIIEHUMH, a OTIKE, IIOTPEOYIOTh HEBIKIAIHOTO COIliaIb-
HO-TIPaBOBOTO 3aXUCTy (OCOBJIMBO 1€ CTOCYETHCS CiMeil 3 IITHMHU 1 JiTeil), MATPUMKH
3 OOKY jiepkaBu. 3BiCHO, JiepsKaBa MOBUHHA BECTH aKTUBHY TIOJITHKY IIO0 3aXUCTY
OKPEMUX KaTeropiii HacesJeHHs (BEPCTB HAaCEJEHHS ).

Jlo HaBeseHOTO BapTO MOATH, 1[0 OCOOJUBICTIO COIIaIbHUX MPAB € Te, 10 BOHU
MalOTh QJ[PECHY HAIPABJIEHICTh, HA BiZIMIHY Bijl iHIMX (HAIPUKJIA/, IMBIIBHUX) pea-
JI3YIOTHCS B 1HIWBIyaIbHIlN 1 KOJEKTHBHIN (hopMax, a OTKe, iX Cy0’€KTOM BHUCTYIIA€E
He TIJTbKW IPOMAJITHUH, & 1 KOJIEKTUB — CiM 4.

TakuM ynHOM, MOKJIUBICTH peajii3yBaTU IPaBO Ha COIIAJbHY J[OTIOMOTY, COIli-
asbHe 3a6e3IeUeH s i COIIaIbHIIT 3aXUCT X0UYa i BBAKAETHCS HaOLIbII Tpobema-
TUYHUM i3 TIPaB, € OIHIEIO 3 HABAK/IMBIIINX JKUTTEBUX TOTPEO JIJIST KOKHOT JIFOMHIL.
BpaxoBytoun 11e, BOHO JIOKJIQTHO BUBYAETHCS 1 4aCTO CTAE MPEAMETOM JTOCTI/IZKEHHSI.
3BicHO, y TOBHOMY 00CsI3i y MeKax CTaTTi PO3TJISTHYTH OKpecIeHe MUTAHHS BaXkKKO,
TOMY 3YNIMHUMOCS Ha TaKiil HOTO CKJAOBIH, SK TTPaBO CiM'1 i IUTUHU HA COIliaJIbHY
IiITPUMKY, IOIIOMOTY 1 3aXMCT.

[Tepemycim BkaxkeMo, 110 BOHO BKJIIOUAE TIPABO CiM'T HA OXOPOHY ¥ TOTTIOMOTY TIpH
ii yTBOpEeHHI, PN HAPOKEHHI i TypOOTi PO HEMOBHOITHIX [iTel, iX BUXOBAHHI.

[3 M paBoM TiCHO TOB’sI3aHi Taki, sIK: MPABO HAa OXOPOHY MAaTEPUHCTBA, pea-
Jizallig GKoro nepegdadae HajaHHs KiHI[i-MaTepi Ha JOIMOMOTH JI0 1 TICJIs MOJIOTIB,
a TaKOJK OILJIAYyBaHOI BiIIYCTKHU 110 JOIJISAY 3a AUTUHOIO, TYpOOTY TIpo ii 370pOB’st
i 30POB’S AUTUHM; [IPABO AiTeil Ta MiAMITKIB Ha 0COOIMBI 3aX0/1 OXOPOHU H J0II0-
Moru 6e3 O6y1b-KOT AUCKPUMIHAILIT; TPABO AiTEl Ta M/ TKIB Ha 3aXUCT Bil €KOHO-
MIYHOI 1 colliaJbHOI eKCILTyaTallil; IpaBo JAiTell Ta Ii/UIITKIB Ha 3aXMUCT 32 3aKOHOM
BiJl 3aCTOCYBaHH4 1X TIpalli B Taxy3i, MKIUIUBIN 7151 iX MOPAIBHOCTI 1 37I0pPOB’ST 4n
Hebe3MeuHiit /uis1 JKuTTst 200 10 MOJKe 3aIKOJAUTH iX HOPMATbHOMY PO3BUTKY; PABO
JIiTell Ha BCTAHOBJEHHSI BIKOBOTO I[€H3Y, HUXKUYE SKOTO BUKOPUCTAHHSA iX TJIATHOI
npaili 3a00pPOHSIETHCS 1 KAPAETHCST 3aKOHOM.

Ha npaBax quTuHY i HEMOBHOJITHIX BapTO 3yNUHUTHCS AeTaiabHimre. OcobanBa
TypOOTa JIepsKaBU TIPO Tl TTOSICHIOETHCS Y TIEPITY YE€PTY TUM, IO Bijl TOTO, SIKUM
Oy/ie TipocTalye MOKOJIHHS, HACKIJIBKH IIJIECTIPSMOBAHOI0 OyJIe TIOMIITHKA JePKaBH,
4y 3yMie BoHa MOOiIi3yBaTH Ha il BTIJIEHHS BECh IIOTEHIia/l CyCHiJIbCTBA, 3aJIEKUTh
ii maiioyTHe. TakyM YMHOM, COILIaJbHO-IIPABOBUIA 3aXUCT JAiTell, 3abe3rmedeHHs ix
MOBHOI[IHHOTO PO3BUTKY — MpobjieMa HalliloHaJIbHOTO 3HaueHHs. OHaK B yMOBax
ChOTOJIeHHS 3a0e3MeYeHHsT COI[iaIbHIX TIPaB AUTUHU € IJI00aTbHOI0 MPOOJIEMOIo,
y BUPIIIEHH] SIKOi 3 OIJISIZy HA BU3HAYAJIBHY POJIb i€l KaTeropil ocib y rapaHTyBaHHI
JKUTTEMISIIIBHOCTI CYCHIIbCTBA 1 TIPOTHO3YBaHHI HOr0 PO3BUTKY Ma€ OyTH 3alliKaB-
JieHe Bce Jo/IcTBO [9].

Sk Gaunmo, HeoOXigHICTh 3a0e31eueHHsT J0CTaTHHOTO PIBHS COLIAJIBHOIO 3aXUCTY
ciMeil 3 IiTbMU i iTell He BUKJIMKAE CYMHIBY, ajlsKe y MailOyTHbOMY caMe OCTaHHi
(hopMyBaTUMYTh TOJITUKY HAIIOI IePsKaBH i OyyTh PYNIITHOIO CUJIOI0 ii Tporpecy.
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Y KOHTEKCTi CKa3aHOro CJIiJ] ZO0JATH, 0 OCOOJUBOI yBaru 3 GOKY AepsKaBy 3aBKAN
BUMAaraioTh JiTH, SKi He B 3M031 caMOCTIiiHO 3a0e31e4nT JOTPUMAHHS BJACHUX
COIIVIbHIX TIPaB, a TAKOXK CiM'T 3 IITHbMHU, OCKLJIBKI OTPEOYIOTh T0JATKOBUX TapaH-
Tifl COIa/IbHOTO 3aXUCTY BHACJIIOK HeoOXimHoCTI yrpuMants autuau |10, c. 105].

Bepyuu 10 yBaru Bci miepepaxoBaHi 0OCTaBMHM, CBITOBa CIIJIBHOTA TIPUITHSIA
HU3KY aKTiB, HOPMM AKUX 3aKPIIJIIOIOTh K MMpaBa AUTHUHA, Tak i iX rapanTii. [lep-
moio Tpeba nazatu Komuseniito OOH mpo npasa aurunu. Bignosiamo 1o cr. 26 el
KonBenttii nep;xaBu-yJacHuUIll 32 KOKHOIO TUTHHOIO BU3HAIOTH MTPABO KOPUCTYBATHUCS
6JslaraM¥ COIAJBLHOTO 3abe3MeueHHsI, BKIIOYAI0YN COIliaJbHe CTPaXyBaHHs, i BXKHU-
BalOTh HEOOXIJHUX 3aXO/iB IIOAO0 JOCATHEHHS e(eKTUBHOI peasisallii 1[bOTo IpaBa
Toro, y ¢T. 9 KoHBeHI1i1 IporoionieHo, Mo IpiopuTeT HAJAETHCI BUXOBAHHIO JUTHHI
y ciM'i: JepsKaBU-yYaCHUI[ TIOBUHHI 3a0e31ednTH, 100 IUTHHA HE PO3JIydasiacs 3
GaTbKaMu BCylleped ix OaskaHHIO, 32 BUHATKOM BUIIQJKIB, KOJIM 1€ € HeOOXiJAHUM
B iHTepecax TUTWHM.

CBo€piHOIO TapaHTIE0 MOTPUMAHHS IpaBa CiMel 3 [iTbMM Ha COIliaJbHUI
3aXUCT € BCTAHOBJEHHS B YTOJi MPO acollialiio Mixk YKpaiHoio, 3 OJHI€l CTOPOHU,
ta €porneiicbkuM Coio3oM, €BpOIEiCbKUM CITIBTOBAPUCTBOM 3 aTOMHOI eHepTii
i ixHiMu gep:kaBaMK-dieHaMu, 3 iHmoi croponn (cr. 424) [11] 30608’g3anus Ykpa-
iHVM 100 TTOCTYITOBOTO HAOJMIKEHHST HAIllOHAJbLHOTO 3aKOHO/IABCTBA /0 MPaBa,
crangaptis i mpaktukn €C y cdepi corianbHOI TOMITUKN. 30KpeMa, Ha BUKOHAHHS
JIAHOTO TIOJIOKEHHST Tiepe16auaeThCsl BIPOBAKEHHSI TIPOTSATOM TPhOX POKIB 3 JaTH
mignucanast Yroau Jupexrusu Pagn €C Ne96/34/€C Bin 3 uepsusa 1996 poky mpo
paMKOBY yrofy 1ojio 6arbKiBcbKoi Biamyctku, upektusu Pagu €C 107 Ne92/85/
€EC Bin 19 xoBtHst 1992 p. PO BIKUTTS 3aXOJIiB i3 320XOUEHHST TIOKpAIleHHsT 6e3-
TIeKU Ta TiTIEHW Tpalli BariTHUX IPalliBHUIb, TPAITiBHUILb, SKi HEIIOJaBHO HAPOINJIN,
un royBasbHUIb, Jupexktusu Pagn €C Ne79/7/€EC Bin 19 rpynus 1978 p. mpo
MTOCTYTIOBE 3aITPOBA/PKEHHST IPUHITUITY PIBHOTO CTABJEHHS /IO YOJIOBIKIB 1 JKIHOK Y
cepi corianmbHoro 3abe3nedentst Ta in. Ha Haille iepekoHaHHsI, HaBeIeHe € M TBep-
JUKEHHSIM BUCJIOBJIEHOI BUIIE T€3U CTOCOBHO TOTO, IO BApTO BECTHU MOBY He IPOCTO
TIPO COIIaTbHUHN, a TIPO COIIaTbHO-TIPABOBUH 3aXUCT CiMel 3 AITbMM.

HesBaskatoun Ha 3HAYHY KiJIBKICTh aKTiB €BPOINENCHKOTO 1 CBITOBOTO PiBHIB,
B IKKX 3aKpillJIeH] rapaHTil 3a0e3edeH s mpaBa JiTeil i ciMell 3 [iThMK Ha COIlialb-
HUH 3aXUCT, aKTYAJIbHUM 3QJIUIIAETHCS MUTAHHS iX e(heKTUBHOCTI. 3ayBa)KUMO, IO
B JIaHOMY pasi HAeThCs MepeayciM mpo HeoOXiAHICTh yIOCKOHAJIEHHS caMe IIPaBo-
BUX 3ac00iB BUKOHAHHS B3dTHX Ha ceOe kpainamu — uinenamu €C i Pagu €sponm
3000B’s13aHb, 1HAKIIE TPABO Ha COIAJbHUI 3aXUCT HaOyBaTHMe JEeKJIapaTHBHOTO
xapakrepy. bepyuu 70 yBarm HaBeneHe, BapTO J0/JaTH, 10 BaKJINUBOIO CKJIAJ0BOIO
JIepsKaBHOI TOJITUKHU y cepi COIialbHOTO 3aXUCTy HACEJICHHS € fopuandHe 3a6e3-
TedyeHHs 1paB ciMell 3 AITbMU, OCKIJIBKU camMe oMYy HaJeXUTh MPIOpUTETHE 3Ha-
YeHHSA y PETyJIoBaHHI CYCHLIBbHUX BIIHOCUH, 110 BUHUKAIOTH Y TIpoIieci peasisariii
cyO’exTamMu MpaBa Ha COIATBLHUN 3aXUCT. 3 OTJISIAY HA 1€ JEPKaBU HAMATAIOTHCS
3HAXOIUTH HOBI 3ac00M, 3 OJJHOTO OOKY, TapaHTYBaHHS i JOTPUMAHHS I[LOTO MIPaBa,
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a 3 IPyroro — GesnepernkopHol ioro peasisarii Ha mpakTuil. [Ipore mosiBa HOBUX
(op™m i BUIB COTIATBHOTO 3aXWUCTY CiMel 3 MiTbMW, IMiIBUIIEHHS PO3MIpiB COIIi-
aTbHUX BUTLIAT i MOCJYT, a TAKOK CIIPOIIEHHS TOPSIKY iX OTPUMAHHS He 3aBXKIN
MPUHOCHUTH TIO3UTUBHI PE3yJIbTaTH.

Tak, ToBOpsiYM TIPO HEOOXIAHICTD PO3IMIUPEHHST SIK CAMUX TIPaB AUTUHU, TaK
i 3aco0iB ix HaJeKHOrO 3a0e3leyeH s, OXOPOHU # 3aXHUCTY, MOTPIGHO YiTKO yCBi-
JIOMJTIOBATH, 110 JlaHa cepa BiTHOCUH HAWTiCHIIIe OB’ sI3aHa 3 TAKUMU BaKJIUBUMU
W TOTUIHUMHA JI0 Hel cepamMul ep;KaBHOTO YIIPABJIiHHSA B IIJIOMY, STK, HATTPUKJIAJI,
JlepsKaBHa JeMorpadivaa ToMiTHKA, JepsKaBHA TOMITHKA TOJ0 CiM'1, ep:kaBHa MOJIO-
JI’KHA TIOJIITAKA, JlepKaBHa TomiTuKa y cdepi OCBiTH, JepskaBHA MOJITHKA y cdepi
CyCIiJIbHOI MOPaJIi TOIO. [HIMMU cJioBaMu, HeOOXiAHO 4iTKO GaunTH BCi iHmI chepn
HOPMaTUBHO-ITPABOBOTO PETYJIOBAHHS, SIKi TaK UM iHAKIIIEe CTOCYIOTbCS TIPaB TUTHUHU.
OTke, 10 BupitieHHs IpobaeMu 3abe3neyeHHs, OXOPOHU I 3aXUCTY MPaB JAUTHHU
CJIIJI TAXOAUTH KOMILIEKCHO, a I[e O3HAYaE, 1110 IMePeayCiM BapTo 3a0e3IeYnTH TiCHY
B3aeMo/Iit0 (Y3TO/KEHHST BCIX JIiil) BiAMOBIAHUX Cy0'€KTIB, a caMe JepsKaBU B 0COOi
BIJIMOBIJTHUX BJIQJIHUX OPTaHiB, CiM'1, B SIKili BUXOBYEThCS JAUTHHA, i CAMOI IMTUHU SIK
CaMOCTIITHOT 0COOUCTOCTI, sIKa IMOCTYIIOBO (POPMYETHCS I COLIAMI3YEThCS i/ BILIMBOM
6araTbOX YNHHMKIB.

Y 11boMy KOHTEKCTi MiIKPECIUMO, IO 3 OTJSALY Ha CHIPHICTH JAEIKUX aCTEKTIiB
i HemocTaTHIO c(hOPMOBAHICTD, a OT)Ke, HEBUYEPITHICTh TIEPEsiKy COIliaJIbHUX TIPaB
JIIOJIMHU B IIJIOMY 1 IMTUHYU 30KpeMa, e(DeKTUBHICTb TPABOBOTO PETYJIIOBAHHS BiJIHO-
cuH y cdepi 3abe3redeHHsT, OXOPOHM I 3aXUCTY MPaB AUTHUHK B YKpaiHi 3/1e6iJIbII0ro
3aJIeKUTD BiJl IMILJIEMEHTAIl1 €BPONENChKUX CTaHIAPTIB.

3amnosuueHHst 3apyOiKHOTO IOCBIly € BaXKJIUBOIO CIIPABOIO, OCKIJIBKHU 1€ /103~
BOJISIE TIOOAYUTH BapiaTUBHICTh HOPMATHBHO-TIPABOBUX Mojesieil 3abe3TeueHHs,
OXOPOHM ¥ 3aXUCTY TIPaB AUTHHM, SKi 32CTOCOBYIOTHCS y PI3HUX JlepKaBax, a TAaKOK
KOHKPETHY e(peKTUBHICTh a60 Hee(eKTUBHICTD iX YIIPOBAKEHHS B CYCIIIbHY MTPaK-
tuky. [Ipu mpomy cJtijit naM’aTaT, 1110 HUHI He iCHY€ TMOBHICTIO YHI(IKOBAHUX JJIs
PI3HUX IMBITI3AIIHN 1 CYCIIJIbCTB NIJISAXIB JePKABHO-TTPABOBOTO PO3BUTKY (KOKHA
Kpaina o6upae BjacHi crocobu i MexaHizmu). Ocob6JMBOrO 3HAYEHHS HaBeJeHa
Te3a HaOyBa€ y 3B’I3KY 13 MPUCKOPEHHSIM ryio0aisaliitHux 1poIecis, sKi sSKIIO
He 3HUNIYIOTh, TO MPUHAWMHI CYTTEBO TPaHC(POPMYIOTh HAIliOHATbHI KYJBTYPH,
MOCTYIOBO AANTY04YH iX 110 TI06aIbHOTO iH(MOPMAIITHOTO i 1HNBiAya1i30BaHOTO
CYCIIJIbCTBA, HACHIIKN (POPMYBAHHS SIKOTO BUKJIUKAIOTh Y IIUPOKOI FPOMAJICbKOCTI
il TIpecTaBHUKIB HAYKOBOI eiTu Jejaji Oijibllle MUTaHb, HA SAKi 1ie He 3HANIEeHO
HaJIeKHOI Ta ajiekBaTHOI Bignosini. CaMe TOMy HayKOBIl HeOE3IiICTABHO aKI[CHTY-
I0Th yBary Ha TOMY, 1[0 B yMOBax ryio0amisaiii cJiiji mparuyTH MOCUIeHHs 1eMOKpa-
TUYHOTO KOHTPOJIIO 32 3a0e31eYeHHsIM TIPaB JIFOIUHU 3 TIPIOPUTETOM TTpaB AUTHUHH,
0cOOJIMBO THUX JIiTEH, sIKi € HalbiIb 6e33aXMCHUMU (JITH-CUPOTH, AITH-iHBAJI AN
tomro) [11].

BusnauasibHOIO XapaKTEePUCTUKOIO COIIaJIbHOTO TpaBa ciMel 3 JiTbMU i JiTei
BUCTYTIA€ MAHOBUI XapakTep, 110 3HAXO/UTH CBiil TIPOSIB Y MOKJIUBOCTI OTPUMY-
BaTH MarepiajbHy JOMOMOTrY ii colliajbHe 0OCIyrOBYBaHHS, SKIO BUHKUKJA TIEBHA
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CKJIaJHA YM HEOpAMHAPHA CUTYyallis, 3a/JId 1i HOJ0JaHHd ab0 3HUKEHHS CTYIIEHS
HEraTuBHOTO BILIUBY.

[IpoTe gkimo marepiaJbHO-TIPABOBI HOPMHU, MO 3aKPITIIOIOTH MpaBa AUTUHM,
BiZIOBIIAIOTh MiKHAPOJAHUM i 3HAUHOIO MipOI0 €BPOIENCHKUM CTaHaapTaM, TO
oprasizarfiitnuii «6JI0K» COIiaJbHOTO TIpaBa MOTpeOy€e 3MiHN Yepe3 HeIOCKOHATICTh
HaIllOHAJIbHOI CUCTEMH COIIAJbHOTO 3a0€311eUeHHS.

3ynmuHuMocs Ha oMy getasbHimie. Tak, O. C. Bypmaka [12, c¢. 13] npononye
BUOKPEMUTH TaKi OCHOBHI O3HAKM MIKHAPOJHO-TIPABOBUX CTAaH/APTIB COIiaJIbHOTO
3axXMCTy ciM'i, TUTMHCTBA, MATEPUHCTBA I OATHKIiBCTBA:

1) € cucreMo10 KpuUTepiiB i BUMOT JI0 PiBHS COIIaJbHOTO 3aXUCTY CiM'i, TUTUH-
CTBa, MAaTEPUHCTBA i1 GAThKIBCTBA, COIia/IbHUX ITPaB, 3abe3leveHHs iX peasizallii;

2) MICTSThCS B MiZKHAPOJHO-TIPABOBUX HOPMaX, SIKi BU3HAUAIOTh OCHOBHI COTIi-
aJIbHI TIpaBa, y TOMY 4MCJIi ciMeil 3 AiThMu, GaraTo[iTHUX, HEMOBHUX 1 Maso3abesie-
YeHUX ciMeil, JiTeil-cupit i giteii, moszbasieHrx 6aTbKIBCHKOIO MiK/IyBaHHI, iHBAIILIB
i3 IMTUHCTBA 1 [IiTel-iHBaJIi/[iB, BCTAHOBJIIOIOTh BUIN COIIAbHUX JIOTIOMOT, TTOCJIYT i
MOPSZIOK 1X HAJIAHHS, a TAKOK BI/IMOBI/IHI COIIAJIbHI TapaHTIl 1X COIIaIbHOTO 3aXUCTY;

3) 3asesKHO Biji CyO’€KTIB NPUITHATTS MiKHAPOIAHO-IIPABOBUX CTAHIAPTIB COIli-
AJIbHOIO 3aXKMCTy CiM'l, IUTUHCTBA, MaTEPUHCTBA i OaThKIBCTBA MOMALASIOTHCS Ha
MIXKHAPO/IHI, MizK/Iep:KaBHi, MisKyPs/I0Bi;

4) €y GinbIIOCTi BUTIAIKIB 0O0B'IBKOBUMU JIJIST [iepsKaB-TrianucanTis [12, ¢, 14].

[TizcymoByt0uM, BBAXKAEMO 3a JIOIIJIbBHE MATPUMATH 3alIPOIIOHOBAHY KJaacudi-
Kallifo Mi>KHAPOJHO-TTPABOBUX CTAHIAPTIB COIIaJIbHOTO 3aXUCTYy CiM’i, IUTUHCTBA,
MaTepUHCTBA i GaThbKiBCTBA:

— 3aJIeXKHO Bijl Xapakrepy i cTymeHs 000B I3KOBOCTI JOKYMEHTa, B SKOMY BOHU
MicTAThCs: a) jAekiaparliii; 6) makTH; B) KOHBEHINI; T) peKoMeHaallii; 1) xaprii;
€) KOJIEKCH; €) MiKIepsKaBHi oroBopu (6araTrocTOPOHHI, TBOCTOPOHHI ), MiXKyPsiIOBI
JIOTOBOPH, MIZKBIZIOMYi JIOTOBOPH;

— 3a cy0O’€KTOM NPUIHATTS MIKHAPOIHOTO JOKYMEHTA, B SIKOMY MiCTSIThCS
CTaHAAPTH COIAJIbHOTO 3aXMUCTY CiM'l, IUTUHCTBA, MaTePUHCTBA i1 GaThKIBCTBA, Ha
sa(ikcosani B akrax: a) OOH (Opranizauii O6’exnanux Hariit); 6) MOII (Mixna-
pomHoi oprawnizartii mparti); B) Pagu €spornu; 1) CH/I (CriBapysknocti Hesamexxunx
[lep:xaB); ) nep:kas, ypsaiiB kpaif, okpemux BisomcTB (bosarapis, Ecronis, [enanis,
Jlatig, Jlutsa, [Hopryrasnis, [Hoasmia, Pymyniga, CrnoBauunna, YropmmnnHa, Yexis);

— 3a cdepolo JIi1 MizKHAPOIHNUX JIOKYMEHTIB: ) YHiBepcaJbHi (SKi ITOBUHHI BUKO-
HYBaTHUCS 1 JOTPUMYBATHC GLIBIICTIO KPaiH), HAIIPUK/IAL, MIXKHAPOAHI JTOKYMEHTH
OOH, MOII Tommo; 6) perionanbhi (Ti, sIKi YUHHI B MeKaX KOHKPETHOTO PETIOHY),
narnpukaan, €C, CH/I; B) aBocTopoHHi (MiXKHapOIHI HOPMU 0OOB’I3KOBI TIMBKY JIJIsT
KpaiH, sKi minucany BiimoBiiHI yrogau y cdepi coriagbHoro 3axucty) [13, c. 26].

Bucnoexu. Y cydyacHUX yMOBaX MUTaHHA MiJBUINIEHHS PiBHS COIIAIbHOTO 3aXU-
CTy SIK OKpeMoi ocobu (IHAMBIAyaJIbHUI PiBEHD), TaK i ciMeil, y TOMY YHCJI 3 TiThbMU
(KOJIEKTMBHUI PiBeHb) € ONHUM i3 THX, IO aKTUBHO BUBYAETHCS U JAUCKYTYETHCS.
3 orusity Ha 0GpaHHS €BPONEHCHKOTO BEKTOPY PO3BUTKY YKpaiHi HEOOXIHO MpUBe-
CTU TIPUTTMCHU HAIIOHAJIBHOTO 1IpaBa y BiJIIIOBI/IHICTH /0 €BPONENCHbKUX CTAH/IAPTIB.
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Apueina €. 1. Mpaso cimel i3 dimbmu Ha coyianbHuli 3axucm sK CK1a008d COYiaIbHUX NPas JIl0UHU

BBajkaemo, 1110 3 H03MIlii 1epKaBHOrO YIPABIIHHSA IPU PO3POOIEHHI i MPUIHATTI
aKTiB, CIIPSMOBAHNX Ha MiABUIICHHS e(PEeKTUBHOCTI SK /eP5KaBHOI MOTITUKH TIOIO

BOBUI 3aXUCT JIiTel», IKUN Ma€ /iBa aclieKTH: 1) corianbHuil 3aXUCT AiTel (HaJlaHHs
COTaTbHOI IONIOMOTH, TIEHCIi, COTIaTBbHUX TiJIbT, COMIATBHUX TIOCJIYT TOIIO); 2) Tpa-
BOBUI 3aXUCT [liTeN.
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POAb MPO®CMIAKOBOI OPTAHI3ALIIT B PEAAIBALLIT
MPALIIBHUKAMM MPABA HA CTPAMK

IIpoananizosano xuouosy poiv NPoPCniiku 6 npouedypi peanisauyii NpauieHuKamu npasa mna
CMpatiK. 3anpononosano Mexamim GUSHAUEHH NPeICMAGHULDKOZ0 0P2AY, WO OUOIUMb CIMPALIK, SKIULO
na nionpuemcmei pynxyionyomy oonouacno dexinvrka npogecitinux cnitok. OOrpyHmMosano OoyLibHicmy
Ppo3pobaenns yuacuukamu cmpaiiky Ilonoscenis npo cmpaikosutl oo 3 Memoo NOKPUmms. Cnpuuune-
HUX POGOMOOABYIO He3AKOHHUM CIPALIKOM 30UMKI8, KOMNEHCAYIl Mpavenol 3a uac cmpaixy 3apobimmot
naamu cmpaikapsm. Bucrosieno nponosuuio nadinumu npogeniaxy wu inwuil opean (0coby), wo ouo-
J0E CMPATIK, NPABOM NPUSYNUHSMU CIPATIK.

Kiouosi cioBa: mpodeciitna crijika;, cTpaiik; MpaBo Ha CTPaiK; OTOJIONIEHHs 1 MPOBEIEHHS
cTpaiiky; cTpailkoBuii (hoHI.

Hleey H. H., xaunaaT I0opuaMIecKUX HAYK, AOIEHT, T0IeHT Kadeapsl Tpy1oBoro mpasa, Harwo-
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Poab npodcoo3Hoii opranusanuu B peajusaiuy paGoOTHUKaMH paBa Ha 3a6acTOBKY

IIpoananusuposano xuouesyio poav npo@coin3a 6 npoyedype peanusayuu pabomukamu npasa
na sabacmosxy. Ipednoxcen mexanusm onpedenenus npedcmasumenvHozo 0pPzana, KOmopbitl 60321A6UN
3ab6acmosky, ecau na npeonpusamuu pabomaiom 00HOBPEMEHHO HECKOIbKO npogcoio3os. Pexomendosano
yuacmuuxam sabacmosxu paspabomamy Ionoscenue o 3a6acmoeounom (onoe ¢ UervIo NOKPLIMUL NPU-
yunennbiX padomooameno He3axonnol 3a6acmosKoll yovbimKos, KOMNEHCAUUU YMmpPauennol 34 6Pems.
sabacmosku 3apabomioil naamvt 6acmyrouum. Boickazano npednoscenue nadeaumv npogcoros uiu unot
opeai (Muu0), 60321A6AAOUUL 3a0ACMOGKY, NPABOM NPUOCTANACIUCAMD 3A0ACTNOGKY.

Karouesbie cioBa: mpodeccHoHambHbIN €0I03; 3a6aCTOBKa; MPaBo Ha 3a0aCTOBKY; OODBSBICHUE
u npoBezieHne 3a6acTOBKY; 32a0aCTOBOYHBIN (HOHI.

Bcmyn. 3 MoMeHTY TIPOTOJIONIEHHST HE3aIesKHOCTI YKPaiHu po3po0IeHO HU3KY
HOPMaTHUBHO-TIPABOBUX aKTiB, 1[0 PETJIAMEHTYIOTh Peasi3alliio mpaliBHuKaMu 1IpaBa
Ha cTpalik. [nTepecu HaliMaHUX MPAIiBHUKIB Y TTPOIIECi OTOJIONIEHHS Ta ITPOBEIeHHI
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CTpaiiky Moke BificToloBaTu Iipodeciitna crinka. bimbine Toro, came mnpodcertiyikoBa
oprasisailig Moke o4oJuTH cTpaiik. Kosio moBHOBaskeHb MTPOGCIiTKOBOI OpraHisartii
y 1epebiry crpaiiky (pparMeHTapHO OKpecieHo y HopMax 3akoHy Ykpainu «IIpo
TTOPSIZIOK BUPITIEHHS KOJEKTUBHUX TPYNOBUX criopiB (KoHMuIikTiB)» Big 03.03.1998 p.
Ne 137/98-BP (nani — 3akon Ne 137); 3aBnarHs nMpoCIiIKT K OPTany, M0 MOXKe
OYOJINTH CTPaAilK, HAa BCiX eTanax CTPaiKOBOTO PyXy BUILIUBAIOTH i3 KOMILIEKCHOTO
aHasizy crateii 3akony Ykpainu «IIpo mpodeciitai cmisikm, iX mpaBa Ta TapaHTii
nistmpHOCTi» Big 15.09.1999 p. Ne 1045-XIV (mani — 3akon Ne 1045), a tako:x
okpeMux HakasiB HarioHanbHOT ¢/y:KOM MOCEPEAHUIITBA i IPUMUPEHHS, 3MICT AKX
Oy/ie PO3KPUTO Ha CTOPiHKaxX ITiel HaykoBoi cratTi. [IpobiemHi actiekTr poJti mpod-
CIIJIKM B opraHisallii i mpoBe/eHHi cTpailky moTpeOyIoTh IPYHTOBHOTO MPaBOBOTO
aHaJli3y 3 OIVISIJy Ha aKTHBi3allilo CTPAaKOBOTO PyXy Ha TepeHax YKpaiHu 32 YMOB
ekoroMmiunoi kpusu (yrpogosxk 2017 p. HCIIII cripusiyia 3MeHIIIEHHIO COIiaJIbHOTO
HaIrpy>KeHHs Ta MONIYKY B3a€EMONPUNHATHUX PillleHb MiK CTOPOHAMU KOH(MITIKTIB
1IpU TIPOBe/IeHHI HalMaHuMu patrtiBHrKkamMu 20 ctpaiikis [1]). AKTyasbHICTD 0CTI-
JUKEHHST 3yMOBJIEHa HEOOXIJIHICTIO TIPUBEPHYTH yBary MPaIliBHUKIB IAMPUEMCTB,
Ha SIKMX 4Yac BiJ yacy BizOyBalOThCs CTPAKM, 0 MO3UTHBHOTO AOCBiAY Ipodcrii-
KOBHUX JIi/IepiB y BiICTOIOBaHHI IIpaB Ta iHTepeciB cTpailkapiB y mepebiry crpaiiky,
1110 /103BOJISIE 3aBEPIIMTU KOJEKTUBHUI TPYAOBUN CIIIP TPUMUPEHHSIM HOTO CTOPIH,
moTiepeKaloun TPUBAJIe MPOTHCTOSTHHS POOOTOAABI i HaliMaHWX IpaIlliBHUKIB,
a y OKpeMUuX BUMAJKaX — MOTEePe/IMTU CTPANKOBUI PyX.

Ananiz ocmannix docaioxcens i nyonixauii. IIpaBoBuii cratyc mpodCHijKm
CTaB IpeAMeTOM HayKoBuX moinykis takux yyenux: H. B. Bosiorina (N. B. Bolotina),
I. C. Tonuaposa (H. S. Honcharova), 0. M. I'pumna (Illorosa) (Yu. M. Hryshyna
(Shchotova)), B. JI. Koctiok (V. L. Kostiuk), C. M. IIpuaunko (S. M. Prylypko),
A. M. Cmocap (A. M. Sliusar), H. A. Iluranuyk (N. A. Tsyhanchuk), O. M. fdpo-
meHko (O. M. Yaroshenko) ta in. A ot posb mpodcrisiok y peasiszaiii mpaBa Ha
cTpaiik HayKOBOIO CHiJBbHOTOIO MpOaHajdizoBaHa (parMeHTapHOo Juiie y pobo-
tax II. X. Jlyk’sauyka (P. Kh. Luk’ianchuka), M. A. Cam6opa (M. A. Sambora),
@. A. Iecapcokoro (F. A. Tsesarskoho) ta in. ITogajbliie HayKOBe OCMUCIEHHS
KJTIOYOBUX 3aBIaHb TPOMECITHOI CIIIKN Y TPOIIeCi OTOJIONeHHS, TTPOBEIEHHS i TTPH-
IMMHEHHS CTPalKy Ha yaci.

Mema i 3a60anna 00ci0NHceHHA — KOMILIEKCHUI aHaIi3 KJIIOYOBOI POJIi MPO-
(eciliHOI CIITKK K TTPEICTABHUIIBKOTO OPraHy HaliMaHUX TPAIliBHUKIB Y TIPOIECi
OTOJIOIIEHHS, TIPOBE/IEHHS i TPUIMTMHEHHI CTPailKy; MPU3HAYEHHSAM JOCTIKEHHS €
noranbaeHnii aHaIi3 IPaBOBUX 3acajl 3aXKUCTY MPOQCIIIKOBOIO OPraHisali€io paBa
MIpaIliBHUKIB Ha CTPaUK.

Buxnao ocnosnozo mamepiany. Koncruryiiss YKpaiHu 3akpiliuia mpaBo Tpa-
IIBHUKIB Ha CTPANK JIJIsT 3aXUCTY €eKOHOMIYHUX 1 cotlianbHuX iHTepeciB (4. 1 cT. 44).
Bignosizgao 10 4. 2 ct. 44 KoHCTUTYIIi1 TOPS/IOK 3/1iCHEHHS TIpaBa HA CTPaliK BCTa-
HOBJIIOETHCSI 3aKOHOM 3 ypaXyBaHHSM HeoOXiZHOCTI 3a0e3nedeHHsT HallioHAIbHOI
GesIeKy, OXOPOHU 37I0POB’sL, IpaB i cBoOo 1 iHIIMX Jogeil. MexaHisM peasizaiiii pasa
Ha CTpalik jetanizoBanmnii y HopMax 3akony Ne 137.

130 ISSN 2414-990X. IIpobaemu 3axonnocmi. 2019. Bun. 145



Lleeys H. M. Pone npoghcninkosoi opzaHizayii 8 peanizayii npauisHukamu npasa Ha cmpatik

3rigHo 3i cr. 1 3akony Ne 1045 mpodeciitna crijika — 10OpOBibHA HENPH-
OyTKOBa IpoMajChbKa OpraHisaiis, 1mo o0’eqHy€e IpoMasH, II0B I3aHIX CIILIbHUMM
iHTepecamMu 3a pozioM ixX 1npodeciitHol (TpyoBoi) mistabHOCTI (HaBuanHs). [Tpod-
CITiJIKA — CTOPOHA COIIaJIbHOTO Jiasiory 3a 3akoHoM Ykpainu «IIpo cotmianbHuii mia-
Jgor B Ykpaini» Big 23.12.2010 p. Ne 2862-VI (nani — 3akon Ne 2862). BignosigHo
10 4. 2 c1. 243 Kopekcy 3akoHiB mpo mpario Yikpainu Bij 10.12.1971 p. Ne 322-VIII
(mam — K3unll) nep:kaBa BusHae mpodeciiiii CIiKA MOBHOBAKHUMU TTPEICTAaBHU-
KaM{ TPAIiBHUKIB 1 3aXUCHUKAMU 1X TPYIOBUX, COIiaJibHO-eKOHOMIYHUX IIPaB Ta
iHTepeciB B opraHax JIepsKaBHOI BJIAJIM Ta MiCIIEBOTO CAMOBPSIIyBaHHS, Y Bi/J[HOCMHAX
3 BJIACHUKOM 200 YIOBHOBAKEHUM HUM OPTAHOM, a TaKOXK 3 IHIUME 00'€THAHHSIMU
rpomasigd. Cepesl MOBHOBaXKeHb MPOMCIIJIKK — MPeJCTaBHUIITBO iHTEPECiB IpalliB-
HUKIB 32 1X JJOPYUYCHHSIM IIiJl Yac PO3TJANY 1HAUBIAYadbHUX TPYNOBUX CIOPIB Ta
y KoJleKTuBHOMY TpyioBomy criopi (1. 8 4. 1 cr. 247 K3nll; m. 8 u. 1 ct. 38 3akony
Ne 1045; 1. 2.16.16. IIpumMipHOTO TOJIOKEHHS TIPO TIEPBUHHY MPO(MCITIKOBY OpraHisa-
Ii10 — opramizailiiiny JlaHKy uJeHcbKol opranizaiii Dezepartii npodcermniiok Yipainu,
sarBepiskeroro Ilocranosoio Ilpesuaii Pagu DITY Big 15.11.2000 p. Ne T1-30-7).
VY nuTaHHSIX KOJIEKTUBHUX iHTEPECiB IpaIliBHUKIB IPOQCIIIKHY, iX 06’6 IHAHHS 3/iii-
CHIOIOTD TPEJICTABHUIITBO Ta 3aXUCT IHTEPECIB MPAIiIBHUKIB HE3a/I€;KHO BiJl YJICHCTBA
OCTaHHIX y MpodCIiIKax.

CrpaiikoM BBaKA€THCSI TUMYACOBE, KOJEKTUBHE, [0OPOBiTbHE TPUITHHEHHS
poboTu mpariBHUKaMu (HEBUXI/ Ha poOOTY, HEBUKOHAHHST CBOIX TPYIOBUX 0OOB’s13-
KiB) MiZIITPUEMCTBA, YCTAHOBU, OpraHi3ailii (CTPYKTYPHOTO MiIPO3IiJay) 3 METOI0
BUPINIEHHST KOJEKTUBHOTO TPY/IOBOTO CITOPY (KOH(MIIKTY).

Pousb mpodeniniku B peasisaiiii mpaBa Ha cTpalik TOCUTHh BaskjuBa. Tak, 3TiHO
3i ct. 27 3akony Ne 1045 mpodcerminku, ix 06’eqHaHHS MalOTh TPABO HA OpraHisa-
I[if0 Ta MPOBEIEHHS CTPalKiB, 300piB, MITHHTIB, MOXO/IB 1 IEMOHCTpAIIiil Ha 3aXMCT
TPYNOBUX 1 COIIAIbHO-eKOHOMIYHMX IIPaB Ta iHTepeciB MpalliBHUKIB BiAITIOBIHO /10
3akoHny. 3rizHo 3 4. 1 c1. 19 3akony Ne 137 pitieHHsT 11pO OTOJIONIEHHST CTPaliKy Ha
HiIPUEMCTBI IPUITMAETHCS 3a TIOAAHHSAM BUOOPHOrO OpraHy IepBUHHOI Ipodcri-
KOBO1 opranizarii (TpoCcIiKOBOTO TIPeJCTABHUKA) YW 1HIIO1 OpraHisarii HaiiMa-
HUX TIPAIiBHUKIB, YIOBHOBAKEHOI IPE/ICTABJISATA IHTEpeCH HalMaHUX MPalliBHUKIB,
3araJbHIMU 360paMU.

3 orngay Ha dopmysoBadHs 4. 1 cr. 20 3akony Ne 137 «crpaiik Ha mianpu-
EMCTBI 040JTI0€ opran (0coba), MO BU3HAYAETHCS 3arajbHuUMK 300pamMu (KOH-
(epentiieo) HalilMaHWX TPAIiBHUKIB TPU TMPUUHATTI PillleHHS PO OTOJIOTIEHHS
cTpaiiky», MOKHA 3pOOUTH BUCHOBOK, 1[0 OYOJIMTH CTPAK MOXKEe MPEeICTaBHUIIbKUI
oprad (B ToMy 4mcJi 00’ €THAHWIT TPEICTABHUIILKII OPraH) HallMaHWX TIPAIliBHU-
KiB, 30KpeMa, mpodeciiiHa CIrijiKa, SKIO Take PillleHHsT TPUIMYTh 3arajibHi 300pu
(xoHbepeHiris).

Boanouac Hi y Hopmax 3akony Ne 137, ui B 3akoni Ne 1045 He BizmobpakeHo, sIK
BU3HAYUTHU TMPEICTABHUIIBKUI OPTaH, M0 OYOJIUTh CTPANK, SKIIO Ha IMiAITPUEMCTBI,
B YCTaHOBI, oprasisailii (PyHKIIIOHYIOTh OHOYACHO JeKiJbKa TMPOdeCciitHuX CITiJIOK.
[Tinrpumyemo touky 3opy I. C. Toruaposoi (H. S. Honcharovoi), 1o mipodceriskoBuit
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TJTIOPAJTi3M — HOPMaJIbHUH TTPOTIEC, SIKUI CIIPUSIE 3MaTaHHIO MixK PI3HUMU MPOCITiI-
KaM¥ y 3aXUCTi TPYMOBUX TpaB mpaiioounx [3, c¢. 31].

Hama noswuttist, mosisirae B TOMYy, MO SKIIO Ha MAINPUEMCTBI, /e OTOJOIIEHO
CTpaiK, OJIHOYACHO [IIIOTh JIeKiTbKa MepBUHHUX MTPO(CIIKOBUX OpraHi3alliii, BOHU
MaloTh Ha 3acajiaX MpOTOPIIHHOro MpeACTaBHUIITBA YTBOPUTH 00’ €THAHUN TIpe/i-
CTaBHUIIBKUI OpraH 3 METOI0 3aXUCTy iHTEepeciB IpalliBHUKIB, sKi OepyTh yyacTh
y crpaiiky. Takum (opmymioBaHHAM MporionyeMo jgonoBauTh 4. 1 cr. 20 3akony
Ne 137, nmepembauuBiim y il CTaTTi Ipyre PeYeHHS.

Ha Tepenax namoi gaep:xaBu Ykazom I[Ipesuzmenta Yrpainu Bix 17.11.1998 p.
Ne 1258/98 yrBopeno HarioHanbHy ciry:k0y mocepeTHUIITBA i TpUMUpPEHHs (Hasri —
HCIIIT) png cnpustHHA BPETYJIIOBAHHIO KOJEKTUBHUX TPYAOBUX CIOPIB (KOHMJIIK-
tiB). Pimenna HCIIII maioTh pekomeHaaiiitHuii XapakTep i TOBUHHI PO3TJISAIATUCS
CTOPOHAMH KOJIEKTUBHOTO TPYAOBOTO CTIOPY (KOHMJIIKTY).

3acaan Bzaemozii HCIIII i3 mpodeciitanmu criskamu, ix 06’ eqHaHHAME, pOOO-
TOJABIAMU Ta IX 00’ €HAHHSAMM, IIEHTPAJIbHUMH i MICIIEBUMK OpPraHaMi BHKOHABYOI
BJIa/I, OPraHaMM MiCI[eBOTO CaMOBPSyBaHHS Ta IHIIMMU JepKaBHUMHU OpraHamu
B MUTAHHSX 3aM00iraHHs BUHUKHEHHIO KOJEKTUBHUX TPYAOBUX CHOPiB (KOH(DJIIK-
TiB) mepenbaueni y m. 9 TlosoxkeHHst Mpo mopsiok 3iilicHerHs HarioHaabHOIO
ca1ys;K6010 TTOCEPEHUIITBA 1 IPUMHUPEHHST 3aXO0/[iB MI0/I0 3aI00iraHHs BUHUKHEHHIO
KOJIEKTUBHUX TPYMOBUX cropiB (KOHMIIKTIB), 3aTBepskeHoro Hakazom HCIIII Bif
27.03.2009 p. Ne 16, i3 3minamu, BHecenumu Hakazom HCIIIT Bix 28.01.2011 p.
Ne 08. Hakazom HCIIII Big 26.09.2014 p. Ne 66 3arBepmkerno Ilonoxenust mpo
opsi/IoK (hOPMYyBaHHS 1 3aTBEP/PKEHHS BUMOT HallMaHWX TIPAIliBHUKIB, MPOMCITIJIOK.
Haxazom HCIIII Bix 18.11.2008 p. Ne 131 3arBepmxeno [Tonoxenns mpo mopsmok
MPOBEIEHHS CTPAMKY SIK KPaHBOTO 3ac00y BUPIIIEHHS KOJEKTHBHOTO TPYIOBOTO
criopy (KOHMJIIKTY) Ta TPUMUPHUX TPOIEAYP Tix yac crpaitky (mani — Ilomoxenns
Ne 131).

[Tpodcrminka 3-momix iHIIoro Mae 3abesnevyyBaTy Iiji 4ac CTPaKy KUTTE-
3IATHICTH MiANPUEMCTBA, 30epeKeHHsT MaiiHa, JoAep:KaHHs 3aKOHHOCTI Ta TPOMa/l-
CBKOTO TIOPSIZIKY, HEJIOMYTIEHHS 3arPO3U JKUTTIO 1 3/10POB’I0 JITOfIei, HaBKOJUIITHBOMY
MIPUPOTHOMY CEPEOBUINY Ha BUKOHAHHS TMOJOXKeHDb CT. 26 3akony Ne 137, m. 3.3.
[Monoxxennss Ne 131.

PoboToziaBelib MOBUHEH CTBOPIOBATH CIIPUSITJIUBE CEPEOBUINE ISl peasrisartii
npodcniikamMu 3axucHOl (DYHKITT Y TTPOIleci 3aXUCTy MpaB MPalliBHUKIB, 30KpeMa,
it mpaBa Ha crpaiik. Po6oToaaBelb 3000B’s13aHNU B THKHEBUI TEPMiH HajaBaTH Ha
3amuTu podCIiyiok iHdOopMaIiiio, sSka € B iX PO3MOPSIKeHHI, 3 TUTaHb YMOB TTparli
Ta OIJIaTU TIpalli MPaIliBHUKIB, a TaKOX COIiaTbHO-eKOHOMIUHOTO PO3BUTKY ITi-
MIPUEMCTBA, YCTAHOBH, OpraHi3allil Ta BUKOHAHHS KOJEKTUBHUX JIOTOBOPIB 1 yTOJI.
V pasi 3aTpuMKH BUILIATH 3apo0iTHOI T1aTh poOOTOIaBEIh 30008’ I3aHUIT Ha BUMOTY
BUGOPHUX PO CITIIKOBIX OPraHiB AT 03B Ha OTPUMAHHs B GAHKIBCHKUX yCTa-
HoBax iHGopmallii Mpo HasgBHICTH KOIITIB Ha PaxXyHKaX IMiJATPUEMCTBA, YCTAHOBH,
opranizaiiii abo orpuMaru Taky iHgopmalliio B 6aHKIBCbKMX yCTaHOBaX i HajaTu ii
pod CIiTKOBOMY OpraHy.
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3a pileHHsM HAaMaHUX MPAIiBHUKIB 41 MPOMCHIIKU MOKe OYTH YyTBOPEHO
cTpaiikoBuil (oHz 3 10OPOBLILHUX BHECKIB i moxepTBYBaHb (4. 2 cT. 27 3akoHy
Ne 137; 1. 3.1. Tonoxenuss Ne 131). 36uTku, 3anozisHi poGOTOAABINO CTPANKOM,
sIKUiT OyB BU3HAHUN CY/IOM HE3aKOHHUM, Bi/IIIKOIOBYIOTHCSI OPTAaHOM, YIIOBHOBaXKe-
HUM HallMaHMMM TIpalliBHUKAMH Ha MPOBEJIEHHS CTPaiiKy, Y Po3Mipi, BU3HAYCHOMY
cynoMm (y Mexax KOIITIB i MaiiHa, 110 oMy HaJexXarb).

Hawm imnonye Touka sopy @. A. Ilecapcbkoro (F A. Tsesarskoho), 110 ocHoBHuM
3ac0060M iCHYBaHHS MpPAIliBHUKIB y TIPOIECi CTPAlKy 4acTo CIYyTyIOTh CreliaabHi
crpaiikoBi Gonaun. Ii poHaM KOMIIEHCYIOTh MpalliBHUKaM X04a 6 YaCTHHY BTPAuEHOTO
HUMM 32 4ac CTPaiKy 3apobiTKy i BEJIbMU CYTTEBO TIOCHJIIOIOTH TIO3MUIIIT TIPalliBHUKIB
IIPY BUPIillIEeHH] KOJEKTUBHUX TPYAOBUX cIopiB (KoH(DIIIKTIB) [2, ¢. 165].

Takum ynHOM, Yy pasi cTBOpeHHS MPOQCIIIKOI0 CTPAaKOBOTO (GOHIY Ti KOIITH,
110 OyyTh aKyMyJIbOBaHi Ha PaXyHKY TaKoro (hOH/LY, TIOTEHIIIHHO MOKYTh TIOKPUTH
CIIPUYMHEH] POOOTOAABITIO HEBAKOHHUM CTPAKOM 30MTKU; KOMIIEHCYBATH BTPAYCHY
3a 4ac CTpaiiKy 3apobiTHY TUIaTy ydacHWKaMm crpaiiky. [Ipodcrinka mae pospodbuTn
[Monoxkennst mpo crpaiikoBuii (hOH/, 3AIMCHIOBATH YIIPaBJIiHHSA (HOHIOM; 3BITYBATH
cTpaiikapsiM, Ha 10 OyJIM BUTpPadeHi KOIITH, 30CEPEKeHi y 3a3HaueHoMY (DOH/II.
B pamkax sanpornoHoanoro ITosoxeHHs A0LiIbHO nepeadadynTi MyHKIIOHAIbHI
MOBHOBa)KEHHsI CKapOHUKA CTPAKOBOTO (hOH/LY, SIKUiT Oy/ie BUKOHYBAaTH 000B’I3KU
GyxrajTepa Ha TPOMaJICHKUX 3acajax.

[ikaBuii 1OCBif 1IO/I0 CTBOPEHHS, YIIPABJiHHS Ta BUKOPUCTAHHS CTPAKOBOTO
donny nepenbavenuii y cr. 278 TpymnoBoro komekcy Asepbaiimkancbkoi Pecry-
6J1iku, 3aTBepIKeHoro 3akoHoMm Asepbaiijskarcbkoi Pecry6miku Big 01.02. 1999 p.
Ne 618-1Q. Tak, B Azepbaiipkancbkiil PecryOuirli 3 MeToto (hiHaHCYBaHHS CTPAlKy
TPYIOBUIT KOJIEKTUB 200 MPOGCIiIKOBA OpraHi3ailis Ha 4ac CTPAiKy MOXKYTh CTBO-
pIOBaTH CTPAiKOBUH (HOH/I, a TIPAIliBHUKH, POGCITITKOBI OpraHi3arii iHIInX Timpu-
eMCTB — (hOH/IN COJIIZITAPHOCTI, Kach B3aeMojionioMory. Brasani (poHaM 3BIIBHSIOTHCS
Bit nozatkis. Komrru honmy MoKyTh OyTH BUTpadeHi Ha HAJAHHST IOTIOMOTH CTpaii-
KYIOUMM 1 Ha iHIIi 11iJ1i, ToB’g3aHi 3i crpaiikoM. [licasg 3akinyenHs crpaiiky HeBUKO-
pucTani Kot (GOH/IIB BUTPAYAIOTHCS HA 11111, BUBHAUEHI TPYIOBUM KOJEKTHBOM abo
mpocriiikoBoio opranidarieto. Komnrmu ctpaitkoBoro (hoHLy pIllIeHHSIM CYIy MOKYTh
OyTH CIIPSIMOBAHI Ha BiANIKOAYBaHHs 30MTKIB, 3aBaHUX POOOTOMABITIO B PE3yJIbTaTi
MIPOJIOBKEHHS HE3aKOHHUX CTPaiKiB. BiamosizHo 110 4. 6 ct. 278 TpynoBoro kojekcy
Aszepbaiikancbkoi Pecry6iiku 3a60poHsieTbest B Oy/b-saKiil hopmi nipsime abo
HerpsiMe (hiHAHCYBaHHS CTPAKy JepPsKaBHUMU OpraHaMu, TIOCAJI0BUMHU 0COOAMK Ta
iHITIMU POGOTONABIISIM.

3a yMOB ChOTOJIEHHST aKTyaJIbHOCTI HaOyBae po3’sicHIOBaIbHA PoOOTa MPOMCIIIOK
cepejt TIepCoHAY IiIITPUEMCTBA, Ha SIKOMY OroJiolieHo ctpaiik. [IpodcmnimkoBum Jize-
pam JIOIJIBHO PO3TOPTaTh Cepiio3Hy mpodimakTuaHy poOOTY, TPONArYIOUr 3HAHHSI
11 BUKOHaHHS HOpM 3akoHy Ne 137 cepen Halimanux npamiBHuKiB. [Ipodceminka sk
MPe/ICTAaBHUIIbKAIN OpraH HalMaHUX TPAIliBHUKIB y pa3i OYOJIIOBaHHS CTpPaiKy Hece
i[BUILEHY BiJIIOBIJAJbHICTD 3a JOTPUMAHHS 3aKOHHOCTI CTpaiiKapsiMu, 3aIl00iraHHs
HEraTUBHUM TPOTUITPABHUM TIPOSIBAM CTPAMKOBUX aKIliil (TIOPYyIIIEHHS TPOMa/ICbKOTO
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HOPSIKY; PYHHYBaHHS MaiiHa poOOTOAABIST; YMHEHHS OIOPY 3aKOHHUM JIisIM BJIac-
HUKa ab0 YIIOBHOBAKEHOTO HUM OPTaHy MO0 3a0e3MedeH s KUTTEMISITBHOCTI Ta
HOPMaJILHOTO (DYHKI[IOHYBaHHS THAPUEMCTBA; MIEPEIIKOKAaHHST BUPOOHUIOMY PO-
1ecy MPaIliBHUKIB MiIIPUEMCTBA, SIKi He OEPyTh ydacTi y cTpaiiky; IpUMYIITyBaHHs
IHIMMX HaliMaHUX MPAIiBHUKIB /[0 YYaCTi y CTPAKy TOIMO). ¥ I[bOMY KOHTEKCTI
JIOIJIBHO PO3IIOBCIOKYBATH CePejl CTpaiikapiB OyKJeTH, OPOIIypU PO PerjaMeHT
Hii MparniBHUKIB, SKi 6epyTh y4acTh y cTpaiiky (3i 3amicroM 1ux iH(popmamiiHux
OYKJIEeTIB NPAliBHUKU MOKYTh O3HAHOMUTHUCS BAOMA HAIePeIOHi OTOJIOIIEHHS
CTpaiiKy, OCKIJIbKM MOTEHIIiHI cTpaiikapi MaioTh 7 abo 15 nHIB (Ha Ge3nepepBHOMY
BUPOGHUIITBI) JIJIS TITOTOBKH /IO CTPAKY, IOTIOKH POOOTOMABEIh O3HANOMITIOETHCST
3 pillIeHHSM TIPO OTOJIONIEHHS CTPaliKy Ta pO3MipKOBYE HaJl TIJIAHOM CBOIX il y Biji-
MOBi/Ib HA HAJlicIaHe ToTlepe/IKeHHS MTPO CTPaliK).

[Tpodcmiska BusHauae miciierniepeOyBaHHs 1Ii/] yac CTPAiKy MpaiiBHUKIB, AKi
6epyTh y HbOMY y4acTh, 3a HOTOKEHHAM i3 poboromasiem (4. 8 cr. 19 3akony
Ne 137; m1. 2.12. Tlosoxenns Ne 131). Y nisiomy citiji 3a3Ha4UTH, 110 TPOGCITIIKOBA
oprasisailisi y mepebiry cTpailKy TOCTiHHO Ma€ KOOPAMHYBATH Jii cTpailkapiB 3
pobOTOABIIEM, SIKIIO CTPANKYIOUi 3 03BOJIY poOOTOMABIS TIEepebyBalOTh y MesKax
TEepPUTOPIil MiAPUEMCTBA. Y 1IbOMY pasi mpodcriijika He Ma€ 3JI0BKUBATH «TOCTUH-
HicTI0» poboTomaBis. IIpodcermiika Mae CTOSATH Ha CTOPOKI JOTPUMAHHS CTPANKYIO-
YUMU 3aKOHHOCTI i MPAaBOMOPS/IKY, IIUBLII30BaHOTO (popMaTy TPOBEJEHHS CTPAKY
y 4YiTKi# BiiMOBiHOCTI 3 mosioskeHHaMu 3akoHy Ne 137. TIpodcminkosi sigepu He
BITPaBi PUMYIIYBaTH 10 y4acTti abo HeydacTi y crpaiiky. IIpodcrinkosa quciuriina
Ma€e OyTH JKOPCTKO PerjaMeHToBaHa. YJacTh Y CTPailKy — I[JIKOM J0OPOBiIbHA aKIlist
3 OOKy HailMaHWX IPalliBHUKIB, HaBiTh AKIIO BOHU € YjeHAMHU HPOMCIILIKH, 1[0
0JOJINJIa CTPalK.

3a cr. 33 3akony Ne 137 «ocobu, siki IPUMYTIYIOTH TPAIIBHUKIB 0 y4acTi y
cTpaiiky abo MepeniKoKAIOTh YUaCTi y CTPANKY MISIXOM HACHJIBCTBA YU MOTPO30I0
3aCTOCYBaHHSI HACUJIBCTBA, ab0 TIJISIXOM iHIMUX HE3aKOHHWX JIill, TIOKapaHHs 3a sKi
nepeabayeHo 3aKOHOAABCTBOM, MPUTITAIOThCS 0 KPUMIHAJIBHOI BiAMOBIAAIbHOCTI
3TiIHO 13 3aKOHOMABCTBOM». [IPOTIOHYEMO JOMOBHUTHU II0 CTATTIO IICJS CJIB «4W
MTOTPO3010 3aCTOCYBAHHS HACUJIBCTBA» TaKUM (DOPMYTIOBAHHSM: <91 BUKOPHUCTOBY-
104N IX MaTepiajibHy 3aTeKHICTh». KOHKYpeHTH POOOTOMaBIST MOKYTh MiI0yplOBaTH
IIpaIiBHUKIB OCTAHHBOT'O OTOJIOCUTH CTPaiiK.

Ha Buxonanug nponucanoro y n. 4.7. llonoxkennst Ne 131 mpodpeniska mae
TpaBo BiJl iMeHi CTpaliKylounX MPOBOJIUTHU MePETOBOPHU, KOHCYJIBTAIlil 3 BJACHUKOM
ab0 yIMOBHOBaKEHUM HUM OpraHoM (MPEACTaBHUKOM ), OpraHaMi BUKOHABYOI BJIaju
i opraHamMm MiCIIeBOTO CaMOBPSIIyBaHHS; OTPUMYBATH iH(MOPMAIlifo Bifl BIACHUKA
ab0 yIMOBHOBa)KEHOTO HUM Oprany (IpeICcTaBHUKA) MO0 CTaHy BUKOHAHHSI BUMOT
HaliMaHKUX IIPAIiBHUKIB; IHII[IIOBATH CTBOPEHHS NPUMHUPHUX OpraHiB Ta OpaTu
y4acTh B iX poOOTi; OpraHi3oByBaTH Ta MPOBOAUTH 300PHU, MITHHTH, IIIKETH 3 METOIO
BUKOHAHHS BUCYHYTUX HailMaHUMU TIPAIliBHUKAMK BUMOT; OTPUMYBATH HEeOOXiHi
pos’sacaenns ta koucymbrariii Big HCIIII Tommo. 3aauno mupimii TOpiBHSAHO 3 Tpa-
BaMI KOMILJIEKC 000B’I3KiB TIPO(CITIIKI SIK OPraHy, 10 0YO0JI0E CTPAIK, 3aKPITIJIEHIIT
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y 1. 4.8. [losoxkennsa Ne 131. BBaskaemo 011i/IbHUM HAAI/IUTH TTPOMCITIIIKY UM iHITUI
oprat (0co0y), IO 0YOJIOE CTPAK, TPAaBOM MPUIYTIUHATH cTpaiik. Tak, mpodcrmiairi
MOsKe 3HaZ00UTHCS TIeBHA iH(hOpMAILis BiJl pPOOOTOMABI 3 TIMTAHb, 1[0 CTOCYIOTHCS
iHTepeciB cTpaiikapis, sIKy poOOTOABEIlb OMEPATUBHO HE 3MOKE HAJATH, OCKIIBKU
HeOoOXiTHO Oy/ie 3a/IydUTH CIEIHaTiCTiB AJIST T/TOTOBKHU MEBHUX 3BiTiB TOIO0. [Ipn-
3yNMUHEHHS CTPallKy KOPUCHE TUM, IO IicJad MOTO BiJ[HOBJEHHS MpalliBHUKAM He
JIOBEJIETHCS 3 CaMOro 10YaTKy MPOXOJUTH BCi MPOIEJAYPHI MOMEHTH OTOJIOIIECHHS
crpaiiky. Bisbiie Toro, i yac i€l maysu po60ToaBeIb MOKE 3HANTH KOMITPOMIiCHE
pillleHHs 1 MONePeINTH BiTHOBJIEHHS Ta MPOJOBKEHHS 3 MOABIIHOIO CHUJIOI0 CTpai-
KOBUX ITOTYT NPAIiBHUKIB.

Caymaoro Bugaerbest Touka 30py H. A. Iuranayk (N. A. Tsyhanchuk) momo
HEeOOXiIHOCTI 3aKOHOAABYOr0 3aKpillIeHHs IpaBa IIPoQeciiHol CIIIKKA YK iHIIOTOo
opray (ocobmn), IO 0YOTIOE CTPAK, Ha TIPOBEIEHHS TTOTIEPEKYBATLHOTO CTPAIKY
[4, c. 12]. BBaskaemo, 110 TONEpeKYBaJIbHUI CTPAWK MOXKE CTATH TTPEBEHTUBHUM
3aX0/IOM, II[0 CTHMYJIFOBaTHMe POOOTO/ABII MITH Ha TIOCTYIIKU CTPAiKapsiM, T03BO-
JIUTH 3aTOOITTH HETATUBHUM HACJIiTKaM TPUBAJIMX CTPAIKiB.

[TosHoBaxkenHst npodcenigku (06’ €IHAHOTO MPEACTaBHUIIBKOTO OPraHy) sIK
oprasy, M0 OYOJIOE CTPAlK, B YaCTUHI perjaMeHTallil Ta KOOpAWHAIlil CTPAaNKOBUX
NIl TIPUTIMHAOTHCS Y 3B'5I3Ky 3 MPUITMHEHHSIM CTPANKYy, TiAIUCAHHAM YTOJId TIPO
BperyJIOBaHHS KOJEKTUBHOTO TPYZOBOTO CIIOPY, IPUHHATTAM PillleHHS TIPO BiIMiHY
CTpaiiKy, BUBHAHHSAM HOTO HE3AaKOHHUM 41 3a00POHEHWM.

Oco6smBOi aKkTyaJabHOCTI 3a peasniii chorojgeHHsT HaOyBa€e 3a60poHa TPOBe-
JIeHHSI CTpaliKiB y pa3i OToJIOIIeHHS BOEHHOIO CTaHy /10 MOMEHTY HOro BiJIMiHU.
3abopoHa MPOBEeAEHHs CTPANKIB I1iJ] YaC BOEHHOTO CTaHy — TUMYacOBe OOMEKEHHS
npaBa Ha CTPallK Ha TePioj il 0cOOJIMBOTO TPABOBOTO PEKUMY, 1[0 aBTOMATHIHO
3aBEPINYETHCS, KOJIU TMPUITUHSE isITi 0coOmMBUil peskim. T1po 1ie TooKeHHs 4. 3
cT. 24 3akony Ne 137 mMaioTh MOBCAKYAC TTaM’ sITaTH OYiTBHUKY cTpaiiky. Take dop-
MyJIIOBaHHs 3a3HadeHoi ctaTTi 3akoHy Ne 137 possuBae nepenbadeny 4. 2 cT. 44
Koncrutymii Ykpainu HopMy, 3a SKOIO MOPSIOK 3/iMICHEHHS 1TpaBa Ha CTPaliK BCTa-
HOBJTIOETHCST 3aKOHOM 3 ypaXyBaHHSAM HeOOXiTHOCTI 3abe3nedeHHsT HalliOHAIbHOT
6e31eKn, OXOPOHU 3/10POB’si, TIPaB i CBOOO/I IHIIMNX JIo/Iel. AHaTi30BaHe OOMEKEHHS €
BUIIPAB/IaHUM 32 YMOB OTOJIONIEHHS] BOEHHOTO CTaHy B MOPSIIKY, epeadadeHomy u. 1
ct. 19 3akony Ykpainu «IIpo mpaBoBuii peskum Boennoro crany» Big 12.05.2015 p.
Ne 389-VIII. Takum unHOM, SKINO HA MATTPUEMCTBI BJKe OTOJIOINIEHO CTPAifK, a B Kpa-
iHi (4 Ha OKpeMux ii TepuTOPisix) Gy/ie OTOJIOIIEHO BOEHHUI CTaH, TO PO3MOYATHIA
cTpailk Ma€e GyTH aBTOMATHYHO MPUITMHEHWH 10 MOMEHTY BiZIMiHI BOEHHOTO CTaHY.
SKio y 1mepebiry crpaiiky 10 MOMEHTY HOro IPUITMHEHHS Yepe3 OTOJIOIIEHHS BOEH-
HOI'O CcTaHy poOOTOAaBLEM He OYJI0 3a70BOJIEHO BUMOTI CTPailKapiB, TO IICJI BigMiHN
BOEHHOTO CTaHy TPAI[iBHUKU OY/yTh 3MYIIeHi PO3MOYNHATH MPOIELYPY OTOJIOIIEHHS
cTpaiiky 3 caMoro movartky, ockiiibku 3akon Ne 137 He mepegbadae MOKJIMBOCTI
NPU3YTITUHEHHST CTPAKY.

[Ipodcninka — pocuTh MOTYKHUN TPEJCTABHUIIBKUI OpPraH HaliMaHWX IIpa-
IIBHUKIB, HaJ[IJIEHWI 3HaUHUMU MOBHOBaxkeHHs. [Ipodcerminka mae maiifno, Moxe
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cTBOpUTHU cTpaiikoBuil ¢pouxa. IIpodcemniskoBi mpecTaBHUKN TPOXOASTh HABYAHHS,
6epyTh y4yacTth y 3axoax, inininosannx HCIITI y pa3i BUHUKHEHHST KOJIEKTUBHOTO
TPYIOBOTO CIOpy; HaOYBalOTh JOCBIAY IOPUIMYHO IPAMOTHOTO BCTYIY B CTpAWiK,
KOHTPOJIIO 32 TepebiroM cTpaiikoBOTO PyXy Ta BUXOAY 3 HHOTO 3 HAWMEHIIUMU
BTparamu Jiist paiiBauKiB. [Ipodcemiakosi migepi BexyTh mianor 3 pob0TOIaBIEM,
00TOBOPIOIOTD MOCTYIIKU Y 1epebiry TPYAOBOTO CIIOPY, CIPSMOBYIOTD JIii cTpaiikapis
y IIpaBoBe PYCJO, MiJANUCYIOTh YrOJy PO BUPIIEHHS KOJEKTUBHOTO TPY/OBOTO
CIIOPY TOIO.

A. M. Cmiocap (A. M. Sliusar) BUIpaBIaHO IiAKPECIIOE HEHAJIEKHUN PiBEHb
JIOTPUMAHHS TIPaB YJIeHIB MPOMCIITKOBUX OpTaHi3ailiif, KOHCTATYIOUN TepPeciIy-
BaHHA NMPOMCIITKOBUX JIiIePiB, 3BIJIbHEHHS 1 YTUCKU MPAIliBHUKIB Yepe3 iX y4acThb
y IMX 06’€HaHHSX, BTPYYaHHs ajMiHicTpalii il JepKaBHUX OPraHiB y BHYTPIlIHi
cripaBu 1ipodemiziok Tormo [, ¢. 171-172].

Henpunyctumo HeBuIpaBiaHo YTUCKATU YJleHiB POMCIIIKY, SKIO OCTaHHS
0YOJIUTH CTPANK, He3aJeKHO Bijl 3aKOHHOCTI UM HE3aKOHHOCTI ocTaHHboro. HaBiTh
y TOMY pasi, SIKIIo 4epe3 MopyIlieHHs: 00Mail OXHOTO YU JEKIJTbKOX YUCIEHHUX
CTPOKiB, niepenbayeHnx y HopMax 3akoHy Ne 137, crpaiik Oyae BUSHAHWIT CyI0M
HE3aKOHHUM, JOIIJIbHO 36epiraTy MUBiTi30BaHUN (hOpPMAT B3aEMOBITHOCHH MikK
poboTOaBIleM Ta CTpaiikapsiMu, iHTepecH SIKUX MpeacTaBisie opran (0coba), mo
ouosuB cTpaiik. Opranisailisi Ta yyacTb y He3aKOHHOMY CTpaliKy — 1€ OPYIIeHHs
TpyaoBoi aucnuiiinm 3a 4. 1 cT. 28 3akony Ne 137. [ B KO’KHOMY KOHKPETHOMY
BUIIQJIKY POOOTO/MABIIEB], a Y pa3i NPUIHSATTS PillleHHs PO 3BiJIbHEHHS TIPaIliB-
HUKa — yYyaCHHUKA HE3aKOHHOTO CTPaiKy il mpodCHiiii, 4jieHoM KoI Moke OyTH
CTpallKyIOUYMi, CJIiJl 3BaKUTH BCi 3a Ta MPOTH, OOMPAOY¥ PI3HOBU JUCIIUTILII-
HAPHOTO CTSTHEHHS 10 TOPYIIHUKA TPyAoBoi aucnurmiinu. He ciix 3abyBaru,
110 ¥ OpraHisaTop, i y4aCHUK CTPAUKy B)Ke CBOIM PIillIEHHSM PO OTOJIOIIEHHS Ta
NPOBEIEHHS CTPaiiKy 1036aBJsiOTh cebe Ha Tepioj cTpaiiky 3apobiTHOI mraTtu
(SIK BUHSITOK — KOIITH CTPAHKOBOTO (hOH/LY, SIKIO TaKuil Oyjie CTBOPEHO, MOXKYTh
KOMIIEHCYBATH TOBHICTIO ab0 4aCTKOBO BTPATy 3apIljiaTh), 4ac ydacTi y He3sa-
KOHHOMY CTpPaiiKy He 3apaXxOBYETHCS 0 CTPAXOBOTO CTaxy, TOOTO it opranisa-
TOp, 1 y4aCHUK CTPaliKy BKe 3a3HAI0OTh HETaTUBHUX HACJIJKIB y4acTi y CTpalky.
THOOUTH CTpaliKyl0uKX, BAAIOUNCH 3-MIOMIXK iHIIOTO 10 MOOIHTY, y mepebiry i
micsist ctpaiiky Hernpuiyctumo. Mae 6ytu 30epeskeno HOPMAIbHUN MiKPOKJIiMaT
BCEpEeINHI TMAIPUEMCTBA, Ha IKOMY BifOyBCs CTpalK, AOIIJBHO IIPATHYTH 0
ONITUMAJILHOTO 36alaHCyBaHHS iHTepeciB po6OTOAABIIS Ta HAMAHUX MPaIliBHUKIB.
A 11715 1bOTO CTOPOHU COLIAJIbHO-TPY/IOBUX BiIHOCUH MAIOTh OJIHA OJIHY YYTH i
Jac 1eperoBopiB, MPOBEAEHHS IIPUMUPHUX MIPOIEAYD 3 BUPilIeHHs pOo30iKHOCTEN],
SIKI cTasu MPUYMHOIO TPUKHSTTS HAMMaHUMU TIPAIliBHUKAMU PIllleHHS MTPO OTOJI0-
meHHs ctpaiiky. Cutiji 3apyuynTrCs TiTPUMKOIO BUCOKOKBamiikoBaHux (haxiBiliB
HCIIII, mo maoTh MpaKTUYHUN AOCBi/l CIPUSAHHS PO3B’SA3aHHIO KOJEKTUBHUX
TPY/IOBUX CIIOPiB.

[Mpodeciiini crisku y cBOIll AiSAAbHOCTI, CIPAIMOBAHINl Ha 3aXUCT TPYJAOBUX
1IpaB Ta COlliaJIbHO-eKOHOMIUHMX iHTepeciB NpalliBHUKIB, MAIOTh [IPAarHyTH /10 Bpe-
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TYJI0BAaHHS KOJIEKTUBHOTO TPYZOBOTO CIIOPY 3 JIOTIOMOTOIO TIEPETOBOPHOTO TIPOIIECY,
HIJISIXOM peastizalii comiagabHOTO Aianory, 0 MOKINBOCTI 3a106iraT 3aCcTOCYBaHHIO
pazvKaabHUX (DOPM 3aXMCTY KOJIEKTUBHUX TIPaB Ta IHTEPeCiB HaliMaHWX TMPaIliBHUKIB.
[Tpodcrisika 3paTHa TTOTIEPEIUTH KOJEKTUBHUN TPYAOBHIL CITip, 3/aTHA 3amo0irTu
CTpalKy.

SIkmit 61 acreKT COIiaIbHO-TPYAOBUX BIIHOCHH MisK pOOOTOABIIEM Ta IIPalliBHI-
KaM¥, iHTepecu SKUX IMpezicTaBiisie mpodCItiika, MU He PO3TJISAIAIU, CJIi/l KOHCTATY-
BaTH, 1[0 YCIiX 6araTo B 4OMy BM3HAYAECTHCSA BMIHHAM BECTH JUCKYCIi I IeperoBopu.
3/IaTHICTh MPOBOJAUTUA KOHCTPYKTUBHI MEPEMOBUHU 3 MPOTUJIEKHOI CTOPOHOIO,
SIKUMU O CKJTaJIHUMU BOHU He OYJIH, CIIPOMOKHICTD IPUMUPUTH CTOPOHH, — KPATIH
HIJISIX MAaKCUMaJIBHOTO 3a/10BOJIEHHS IHTepPeCiB 1IMX CTOPIiH.

O. M. Spomrerko (O. M. Yaroshenko) cripaBeaiBo Harosorye Ha HeoOXiTHO-
CTi CTBOpEHHS B YKpaiHi HOBOTO e(peKTUBHOTO MEXaHi3My TOMepe/KeHHS TPYA0BUX
KOH(JTIKTIB, IPUMUPEHHST TIPAIiBHUKIB i pOOOTOMABINB y CIIPHUX TUTAHHSX, & TAKOXK
OTIEPATUBHOTO Ta MPABUIBHOTO 1X BUPIiNieHHd [6, c. 212]. AHasi3 TpakTUKN cTpaiKy-
BaHHS [1€PEKOHJIMBO I0BO/IUTD, 1110 HACTAB YaC BXKUTHU 3YCUJIb ISl OHOBJIEHHSI HOPM
3akoHiB Ne 137, Ne 1045, Ne 2862, 3MmillleHHS aKIIeHTIB Ha 3a100iraHHs BUHUKHEHHIO
KOJIEKTUBHUX TPY/IOBUX CMOPiB (KOH(MITIKTIB), HAa TIOTIEPEKEHHST CTPAliKiB, 30KpeMa,
I TIJITXOM TTOCUJIEHHS POJii TpodeCciiHUX CITJIOK K Y TOoIepe/KeHH] cTpaiKiB
(iHiTitoBaHHS PO3’SICHIOBAIbHOI POOOTH Ta 1H.), TaK i MIJISXOM aKTHBI3aIlil 3aXuCHOI
¢gynkiii mpodcemiakoBol opranisaritii i yac opranisailii Ta MpOBeleHHs CTPANKY
3 MeTOIO MiHIMi3allii HeraTUBHUX HACJI/IKIB CTPAlKyBaHHSI.

Bucnosxu. TpamiBHuky 06’ €IHYIOTbCS Y TPOMCIIIKY /s TOTO, 1106 OCTaHHS
3axuiana ix npasa. [Ipodcmiska KOHTaKTY€e 3 POOOTOMABIIEM, OPTaHAMU BJIAJIH,
MparHyyu y nNpaBoBOMY T10JIi BUPIIIyBaTHU MUTAHHS TPYNOBUX BiJIHOCHMH Ta TOJiII-
NIeHHs cTaHoBuUINa TpalliBHUKiB. [Ipodcminka Bifirpae 3HauHy poJib y peasisaitii
npaBa TpaIliBHUKIB Ha cTpaiik. BoHa mMae mepesary cepej iHIIUX OpraHiB, 110
MOJKYTb OYOJIUTH CTPallK, OCKIJIbKM BOJIOIE MOKJMBICTIO (hiHaHCOBO 3abesmnedy-
BaTH CTpaiiKapis.

3 MeTOI0 TIOCUJIAHHS POJIi TPOMCIINIOK y MpoTieci 3aXUCTy IpaBa MPaIliBHUKIB
Ha CTpaiik HeoOXigHO BHecTu 3MiHu 10 3akony Ne 137, 3akpinuBuim MexaHizm
BU3HAYEHH MTPE/ICTABHUIIBKOTO OPTaHy, 0 OYOJUTh CTPAMK, SKINO HA TANPUEMCTBI
(pyHKITIOHYIOTH OJIHOYACHO JIEKiJIbKA TTPO(ECIHHNX CIINOK; HAIIJIUBIIN MPODCITIIKY
uit iHmwit opran (0coby), IO OYOJI0E CTPANK, TPABOM TPUIYNUHATH CTPaiiK, Oro-
JIONIYBaTH TOIepe/KyBaIbHUI CcTpaliK.

[TepcrieKTUBY TOAATBIIMX JOCTIZKEHb MPOOIEMATHKY, 1110 OyJa MmijHATa y il
nyO6Jtikarii, BUTJIMBAIOTH 3 MOTEHININHOT HeOOXiHOCTI BHECEHHS 3MiH 10 HOPM
3akony Ne 1045 y yacTuni perasisailii KOOpAMHAIIWHUX 3aX0/1iB MPOGCIIKOBOI
opranizamnii Ta HCIIII y nepebiry peasizanii npaBa Ha ctpaiik. [Tosa yBaroiwo
y 1[Il CTATTi 3aJUIIUIOCSA TUTAHHSA KOHTPOJIO 32 BUKOPUCTAHHSAM KOIITIB CTpaii-
KOBOTO (pOH/Y Y pa3i CTBOPEHHS OCTaHHBOTO TOIO. OTKe, Y MTUTAHHSAX BUBUECHHS
poJii mpoCcIiTKOBOI opranisallii B peasizallii mpaBa Ha cTpailk 3apaHo CTaBUTHU
Kpalky.

ISSN 2414-990X. Problems of legality. 2019. Issue 145 137



TPYJOBE [TPABO

Crnucoxk giteparypu:

1. Indopmariis 11po pesyJibrati AisibHOCTI HarioHaabHOI ¢ciry»k0u ocepeiHuITBa i TPUMUPEHHS
3a 2017 pix. URL: http://www.nspp.gov.ua/home/struktura-nspp-5,/8169-informatsiia-pro-rezultaty-
diialnosti-natsionalnoi-sluzhby-poserednytstva-i-prymyrennia-za-2017-rik (zata sseprenns: 17.12.2018).

2. Iecapcokuit D. A. 3axucHa dyukiis mpodcerminok, dopmu ii peasmizarii : auc. ... KaHI. IOPUIL.
Hayk. Xapkis, 2004. 200 c.

3. Tonuaposa I. Tlmopasniam 1podemnisiok i TpyoBi BiiHOCUHN: BUPIIIIEHHS TUTAHb HA MTPAKTHIII.
Ilpaso Yxpainu. 1999. Ne 10. C. 30-33.

4. HMuranuyk H. A. TIpodeciiii crinku sk cyG’€KTH TPYLOBOTO TpaBa : aBToped. IHC. ... KaHI.
opuj. Hayk. Xapkis, 2004. 20 c.

5. Cmocap A. M. Tlpasosuii cratyc cy0’eKTiB TPyAOBOIO 1paBa YKpaiHU: TEOPETHKO-IPABOBHIA
acriekt : MoHorpadist. Xapkis : @IHH, 2011. 336 c.

6. SIpomenko O. M. IIpo6ieMHi MOMEHTH 3aKOHOABUOTO PETYJIOBAHHS TPYAOBUX CIOPIB. Bic-
nux Axademii npasosux nayx Yipainu. 2005. Ne 1. C. 206-214.

References:

1. Informatsiia pro rezultaty diialnosti Natsionalnoi sluzhby poserednytstva i prymyrennia za
2017 rik. URL: http://www.nspp.gov.ua/home/struktura-nspp-5/8169-informatsiia-pro-rezultaty-
diialnosti-natsionalnoi-sluzhby-poserednytstva-i-prymyrennia-za-2017-rik [in Ukrainian].

2. Tsesarskyi, EA. (2004). Zakhysna funktsiia profspilok, formy yii realizatsii. Candidate’s thesis.
Kharkiv [in Ukrainian].

3. Honcharova, H. (1999). Pliuralizm profspilok i trudovi vidnosyny: vyrishennia pytan na
praktytsi. Pravo Ukrainy — Law of Ukraine, 10, 30—33 [in Ukrainian].

4. Tsyhanchuk, N.A. (2004). Profesiini spilky yak sub’iekty trudovoho prava. Extended abstract
of candidate’s thesis. Kharkiv [in Ukrainian].

5. Sliusar, A.M. (2011). Pravovyi status sub’iektiv trudovoho prava Ukrainy: teoretyko-pravovyi
aspect. Kharkiv: FINN [in Ukrainian].

6. Yaroshenko, O.M. (2005). Problemni momenty zakonodavchoho rehuliuvannia trudovykh
sporiv. Visnyk Akademii pravovykh nauk Ukrainy — Journal of the National Academy of Legal Sciences
of Ukraine, 1, 206—214 [in Ukrainian].

Shovets N. M., PhD in Law, Associate Professor, Associate Professor of Labour Law Department,
Yaroslav Mudryi National Law University, Ukraine, Kharkiv.
e-mail : Natalyshvets@gmail.com ; ORCID 0000-0002-9899-196X

The role of the trade union organization in the implementation of the right of workers to
strike

Analysed the key role of the trade union in the procedure for exercising the right to strike by
employees. A mechanism has been proposed for determining the representative body that will lead the
strike if several trade unions work at the enterprise at the same time.

It was recommended to the participants of the strike to develop the Provision on the strike fund in
order to cover the losses caused to the employer by the illegal strike; compensation for wages lost during
a strike to strikers. The trade union should manage the fund; reporting to the strikers about the money of
this fund. Within the framework of the proposed Provision it is expedient to provide functional powers of
the treasurer of the strike fund, which will act as an accountant on a voluntary basis.

Has been proposed to give the trade union or other body (person), leading the strike the right, to
suspend the strike. Suspending the strike is useful because after its restoration, employees will not have to
go through all the procedural moments of the announcement from the very beginning of the strike.

We believe that a prevention strike can be a preventive measure, that will encourage an employer to
take action for prevent the negative consequences of prolonged strikes.
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It is unacceptable to unjustifiably squeeze union members if the latter leads the strike, regardless of
the lawfulness or illegality of the latter. The normal microclimate within the enterprise where the strike
took place must be preserved; it is advisable to seek to optimally balance the interests of the employer
and the employees. And for this, the parties to the social-labour relations have to hear each other during
negotiations.

Keywords: trade union; strike; right to strike; announcement and carrying out of the strike;
strike fund.
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INMPABOBE PEI'YAIOBAHHA INMPOXOAXKEHHA KOHKYPCY
HA SAUHATTA NOCAA AEPXKABHOI CAYXBU
13 BACTOCYBAHHAM IMNMOAITPA®A

Posensinymo npasose pezyiosanist 3aiHsmMms nocad 0epiacasiol cayxrcou uepes KonkypcHuil ioGip
13 sacmocysanmusim noxizpaga. Y oinvwocmi kpain noiizpad euxopucmosyomn 0is npogeciiinozo dobopy
Kaodpie depacasnoi cayicou. Oxpemy yeazy 6 cmammi socepeddceno na doceidi CIIIA 6 npoeedenni doci-
OdHceHHsL 13 BUKOPUCTNAHHSM NOiZpada npu npoxoorceHHi KOHKYPCYy Ha 3atnsamms nocad gedepaivrux,
Oepacasnux abo MiCUesux opeanie 61aou, a maxoic nocad y chepi nayionarvroi 06oponu.

Hazonoweno, wo 6 Ykpaini nemae €0unozo 3axoHo0aguozo axma, skull peziamenmyeas 6u npoye-
dypy sacmocysamnns noxiepagpa, ane € 0esKi 6i0oMul aKmu, SKUMU BCMAHOBIIOEMbCSL NOPAOOK 3ACMOCY -
sanns norizpagpa nio uac KouKypcrnozo 6i060py. OCHOBHUM NPUHYUNOM 3ACMOCYBANHs NoJizpada mac
6ymu dobposinvricms. Tobmo mecmysanns moice 6i00YmMuUcs Juwe 8 Pasi HASGHOCHE NUCOMOBOT D0OPO-
6LIbHOT 3200U 0co0U, KA 06CMeNCYEMbCs. 3POOIEHO BUCHOBOK, WO THPOPMAlisL, Ompumana nio wac ncu-
X0J102iU1020 QOCIIONCENHS, CNPUAE DOPMYBAHNIO NAANY NPOBedens CniBbeciou, Jonomazae KouKypCHiil
KOMICH GUSHAUUMUCS 31 3MICOM 3anumany, SKi eapmo 006z060pumu. Aemop Hanoisizac nHa momy, wo
KOMICist, nepegipusuu nooani npemenoenmom na nocady OOKYMeHmu e Moxce 6I0MOBUMU Y NPOXO0-
Jceni KOHKYpCy na miti niocmasi, wo ocooa ne 0ae 3200y Ha npoxXooACeHHs NEPESIPKU 3 GUKOPUCTIAHHAM
noxizpaga.

KirouoBi cioBa: epskaBHa ciy:k6a; KOHKYPC; MIPUITHSTTS] HA poOOTY; BAKAHTHA 110CA/Ia; TToJrrpad.
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HaJIbHBIH I0pUn4YecKuil yHUBepcuTeT uMeHn SpociaBa Myzaporo, YkpanHsa, . XapbKOB.
e-mail : lenusikl@i.ua ; ORCID 0000-0001-9357-8546 ; Scopus Author ID: 57194875083

IIpaBoBoe peryiMpoBaHue MPOXOKAEHUSI KOHKYPCA HA 3aHSATHE JOJKHOCTEH rocyiapcrBeH-
HOIi ca1y>k0bl ¢ NpUMeHenreM noJurpada

Cmamosi nOCBsUEHA BONPOCAM NPABOBOZO PEZYIUPOBANUS 3AHAMUSL OIHCHOCMEN 20CYOapCmeEen -
HOU CAYKHcObL NO KOHKYPCHOMY OMOOpY ¢ npumenenuem noiuzpaga. B 6onvwuncmee cmpan noiuzpag
UCNOL3YIOM 0t NPOGecCUOHAILHOZ0 0mbopa Kadpos zocydapcmeennoi ciyicovl. Ocoboe enumanue 6
cmamve cocpedomoueno na onvime CIIIA ¢ nposedenuu ucciedosanus ¢ UCnoIb308anUeM NOAUZPADA
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npU NPOXONCOeHUU KOHKYPCA HA 3ansmue 00IICHOCMEN (Pedepanvivlx, 20CY0apCmeeHHblY UL MECITHBIX
opeanos eracmu, a maxyjce 00INCHOCMeEl 8 chepe HAUUOHATLHOU 000POHDL.

B Ykpaune nem edurnozo 3axono0amenviozo akma, peziameHmupyiouezo npouedypy npumene-
Hus noauzpagpa, Ho ecmv HeKOmopvle 6e00MCMEEHHbIe AKMbL, YCMAHABIUBAIOWUE NOPAOOK NPUMEHEHUS
noauzpaga 6 xode Konkypcrozo omoopa. OCHOBHIM NPUHIUNOM NPUMEHEHUs. NoJuzpapa 0oxrcHa Obimy
dobposonviocms. 1o ecmv mecmuposanue Mojcem npousouUmu moIvko 6 CAyuae HAIUUUSL NUCOMEHH020
006p06OILIHOZ0 COZIACUSL TUlA, KOMOpoe 06ciedyemcs. Aemop npuwiesl K 6bl600Y, Umo unGOpMayus,
NOIYUEHHASE 60 BPEMS NCUXOPDUIUOLO2UUECKO20 UCCLeO08aHUS, O0JICHA CNOCOOCMBOBAMb POPMUPOBA-
HuI0 naana nposedenus cobece0o8ans, NOMozaem KOHKYPCHOU KOMUCCUL ONPEOeIUMBbCsL C COOEPICAHUCM
60MPOCOB, Komopvle cmoum 06cyoumn. AGmop nacmausaem na mom, umo KOMUCCUSL, NPOBEPUE NPedo-
cmasnennvie OOKYMEeHMvlL JUUAMIUL, JHCCLAIOUUMU NPUHSMD YUACmue 8 KOHKYPCe, He MOJNCem OmKaA3amy 6
nPOX0ACOEHUU KOUKYPCA HA THOM OCHOBAMUL, UMO JUUO He OACT COZLIACUSL 1A NPOXONCOeHUe NPOBEPKIL C
UCNONL30BAHUEM NOAUZPAPA.

Kiouesbie cioBa: rocyapcTBeHHast Crysk6a; KOHKYPC; IpueM Ha paboTy; BAKAHTHAS JI0JKHOCTD;
nosiurpad.

Bcmyn. Huni Ha npakTuili 6pakye €IuHOTO MiXOIY I0A0 MPOXO/KEHHS
KOHKYPCY Ha 3aifHATTS BaKaHTHOI Mocaau aepskaBHOI ciay:kOu. ITo cyTi, KoxkeH
JlepsKaBHMIL OpraH caM BM3HAYa€, K caMe MPOBaJMTH KOHKYPCHHUI Binbip, 110 He
CIIPUSIE CTBOPEHHIO €HOCTI y (hopMyBaHHI KaapiB Ha AepsKaBHill cry:k0i. Tak, icrmr
KaH/IN/IaTiB, IKWI € OCHOBHUM TIPH TIPOBeIeHH] TIpodeciitHoro Bibopy Ha IepsKaBHY
caysk0y, 03BOJISIE BUSIBUTHU JIMIIIE 3HAHHST 3aKOHOJIABCTBA YKPAiHH, asie 3apa3 BKpai
Ba’KJIMBO SIKOMOTA TOYHIIlle OI[IHUTH J1JI0Bi SKOCTI MpPeTeH/IeHTa, CXUJIbHICTh /10
YIPaBJIHCHKOI [ISITTBHOCTI, OTO KOMYHIKaOeIbHICTh, aHAMITUYHI Ta OpraHisariiiHi
3MIOHOCTI, CXMJIBHICTD JI0 MiZIBUIIEHHST CBOET KBasti(iKallii, BIIeBHEHICTh ¥ c0bi Ta iH.
Y Toii ke yac BUKOHAHHS CUTYAIIMHUX 3aBJlaHb MA€ HU3KY HEOJIIKIB, 30KpemMa I1i
3aBJIaHHS TIPOTHO30BAHI 1 He € TIPOOJIEMHUMH, a BiJITAK HE BUMAraloTh Bijl IPETEH/IEH-
TiB Hi KpeaTMBHOCTI, Hi 0COOJMBUX aHATITUYHUX 3AIOHOCTEN, Hi HAJIAIITOBAHOCTI Ha
sminn. OcTaHHil eTanm KOHKYpPCY — CIiBOeciza — TeK HEPIKO HOCUTD (hOPMATLHITI
xapaxrep [1].

Takuii crad crpas mie GiJblle MOTIPIIYE Ta CUTYaIlist, O Ha Cy4acHOMY eTarli
PO3BUTKY HAIIOTO CYCHIJIbCTBA HAAINWHICTH JOKYMEHTIB, HalaHUX KaHIUAATOM Ha
3allHATTS] BAKAHTHOI TTIOCA/IN JIEPIKABHOIL CITy:KOU, MOIeKyin € Hu3bKoio. Ha mpakruii
HEO/IHOPA30BO JIOBOJMTHCI CTUKATUCS 3 CUTYAIliIMHU, KOJU KaH/WU/JIAT HA 3alHSATTS
1oCa/Ii HaJla€ JIOKYMEHTH, 10 XapaKTePU3yIOTh MOro K CyMJIIHHOTO IPalliBHUKA,
TOJli SIK B Pe3YJIbTaTi BUSIBJISIETHCS, IO 1151 0c006a HEOMHOPA30BO BUNHSIA TIPOTYJIH,
mipobIoBaia IOKYMEHTH, HaBiTh Bif0yBaia MOKapaHHs 3a MEBHI 3JIOYNHHI JIii.

[Tpu BizmbOpi KaHaMAATIB HA BaKaHTHY ITOCAIY JAEPKaBHOI CIYKOM, a TAKOXK TIPH
BUPIIIIEHH] IHIMNX KaJPOBUX MUTaHb Oi/IbIIT e(heKTHBHUM i EKOHOMIYHUM MOJKE CTaTH
METO/I CHeIiaJIbHOI MCUX0(]i3i0M0TiuHOI /[IarHOCTUKN 3 aKTUBHUM BUKOPUCTAHHAM
nosirpada. OcobIMBO 1le BasKJIUBO MPH TepeBipili (HakTiB MOPYIIEHHS TPYAL0BOI
JMCIUILTIHYA 200 1HIMMX CIy:KOOBUX PO3C/IAYBaHHAX, IPK 3 ICyBaHHI 4i 11epedyBae
cy0’ekT Ha 00JIKY B ICUX/IUCIIAHCEP], CTPECOCTINKOCTI Cy0’€KTa, YN HAAB BiH MPaB-
JIVBI aHKETHI JIaHi, Y1 € B 0COOM CXUJIbHICTD /10 BYMHEHHSI TIEBHUX BU/IB 3JI0YMHIB
Ta iH.
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TecryBaHHS 3 BUKOPUCTAHHSAM moJiirpada € Hailbiabil e()eKTUBHUM METOL0M
JUISE BUSIBJICHHST KaH/IM/IATIB 3 BUCOKMM CTYIICHEM PUBHKY, TOOTO 31 CXHJIBHICTIO JI0
BUMHEHHS 3JIOYMHIB Ta 1HIIMX MPABONOPYIIeHb. [Ipu 11bOMY /TOCTOBIPHICTD OI[IHKU
HaiiitHoCTI niepconany KosmBaeTbest Big 80 1o 100 %. /locBin BUKOpUCTAHHS TTOJTi-
rpada 1pu BibGOPI KaHANWIATIB Ha JiepKaBHY CIy:KOy 4M iHITy poOOTY CBiIYUTH TIPO
1OTO TIO3UTUBHI Pe3yJbTaTH, BUCOKY e(heKTUBHICTh Ta HAIIUHICTD [2].

Ananiz ocmannix docnioxcensv i nyonixayii. OcobIMBOCTI 3aCTOCYBaHHS
noJirpada B AisIbHOCTI JepKaBHUX CJIY;KOOBIIB 3HAILIN BiToOpasKeHHS B Hay-
koBux mpansx P. Beakina (R. Belkin), B. Baxina (V. Bahin), O. Bextomu-
uoi (O. Belyshina), H. Kapmnosa (N. Karpova), I. Kpasmosoi (G. Kravtsova),
fO. Oprosa (Y. Orlova). Pazom 3 1M 0coO6IMBOCTI HOPMaTUBHOTO 3a0e31eUeHHS
BUKOPUCTAHHA TToJirpada miji yac MpoXo/KeHHI KOHKYPCY Ha 3aiHATTS BaKaHTHOI
Hocajiy Ta Iij yac IPOCYBaHHS Ha JepKaBHIN CIysKOi 3a/UIIAlOThCS 11032 YBAroo
BUEHUX-TPY/IOBUKIB.

Tomy memoro yiei cmammi € BCTaHOBJIEHHSI OCOOTMBOCTEN HOPMATHBHOI peryia-
MeHTaIlil BUKOPHUCTaHHs moJtirpacda I/l 4ac TMPUHHATTS Ha PoOOTYy B JESKUX 3apy-
GiKHUX KpaiHax. 3aBIaHHs, sIKe CTAaBUTD Tepel COO0I0 aBTOP, — BUBYEHHS MTPAKTHKH
3acTOCYBaHHS HOJIrpady I/ Yyac MPOXOJKEHHS KOHKYPCHUX BiZIOOPIB AepKaBHUX
caysKOOBIIB y JesikuX 3apybOikHuX Kpainax (nmpumipom, y CIITA) ta B YkpaiHi.

Buxnao ocnosnozo mamepiany. Y 6iabiiocTi Kpain moJirpad BUKOPUCTOBYIOTh
1t ipodeciiitnoro 1000py KajapiB 1moiiii, opraHiB Aep;KaBHOI BJIaAU, YPSATOBUX
yCTaHOB, OpraHiB Oe31eKN Ta yCTAaHOB, MOB’I3aHKX i3 POOOTOIO 3 CEKPETHOIO iH(OP-
Malli€lo, /10 JesSKUX 1HIIMX OpraHisailiii, po6oTa B IKMX BUCYBA€ MiABUIIEHI BUMOIH
JI0 YEeCHOCTI W TIOPSHOCTI MpariiBHUKA. 3apy0iKHi HAyKOBI[ 0COOJUBO HATOJIOIY-
I0Th Ha BasKJIMBOCTI 3alPOBA/KEHHS e(DEeKTUBHUX METOIIB H000PY, 10 3BOAUTH 10
MiHiMyMy TTOMUJIKA. Tak, mepeBakHa 4acTwHa noireiichkux nenapramentis CIITA
3aCTOCOBYIOTb OIUTYBaHHS 3 BUKOPUCTaHHSAM HoJirpada Iij yac rnepeBipky KaH-
nuatiB Ha poboty. [lpuuomy 6;m3bKo 25 % KaHAWAATIB He BUTPUMYIOTH iCITUTY i3
3aCTOCYBaHHAM Tosrirpada, Xoua yCIiNrHO MPOUIILIN TTOTIepPe/iHI eTaru mpodeciitHoro
i mcuxosoriuroro Bigbopy [3, ¢. 153, 157].

O6crexents Ha moJirpadi MPOBOAATHCS He JIKIIE il Yac TPUiioMy Ha pobory,
ajle I Ha PI3HMX eTarax Kap'e€pu CIy:KOOBIIIB: Tiji Yac MPOCYBAaHHS MO CJIYsKOi, i/
Yac MPOBEIEHHSI CIYKOOBUX PO3CIIiIyBaHb, ITijl Yac TePEeBIPKU YECHOCTI W CYyMIIIHHO-
CTi BUKOHaHHS (DYHKIIOHATBHUX 000B’SI3KiB, BUKPUTTS 3B’SI3KIB i3 KPUMiHAJIbHUMM
yTpynoBaHHsAMM. Baroma Takosx mpodiakTuyHa poJsib TECTYBaHHS 32 JJOTIOMOTOIO
noJjirpada, OCKIJIbKY PeryJ/IspHi IepeBipKU CIIOHYKAIOTh 0CO0Y 10 CAMOKOHTPOJIIO 1 €
CTPUMYBATHHUM YMHHUKOM, 1[0 TIEPENTKO/XKAE MOKIUBUM TIOPYTITEHHSM TTPAIliBHU-
KOM JucIuiuiing abo mpaBoBux HopM. [Tosirpad € nerxodisiooriqHuM pUIaIoM
JUIST TOCTTIJIPKEHHS eMOITITHOTO CTaHy JIIOJWHU B TIEBHUH ITPOMIZKOK Yacy, HaliyacTile
BiH BUKOPUCTOBYETBCS SIK IETEKTOP PiBHS CTPeECy, 1[0 BUHUKAE B JIIOAMHU B MOMEHT
BI/ITIOBi/Ii HA TIeBHE 3aMTUTAHHA [4].

B Ykpainu 6pakye HasmesKHOT 3aKOHOIaBYOI Oas3u, sika perjaMeHTyBaia O 3acTo-
cyBaHH4 moJiirpada. Ta iforo BUKOpUCTAaHHS 3aKOHOJIAaBUYO HE PErTaMEHTYEThCS
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NPaKTUYHO B JKOJHII KpaiHi, X04a 3aCTOCOBYEThCS Gibin HixK y 68-Mu. BuusTkom
€ Jlutea, Mosgosa ta CIIA. ¥ Jlutsi Bukopuctanug nomirpada y mcuxodisio-
JIOTIYHHUX JOCJIIIKEHHSIX po3nodasnocs 3 1992 p., xoua 3aKOH IIPO BUKOPHUCTAHHS
nosirpacda 6yso yxsanero suiie 2000 p. Y MoJsiosi i€ 3aK0H PO 3aCTOCYBaHHS
TeCTyBaHHS Ha jieTekTopi cumysdiii (mosirpadi) 3 2009 p. Caig 3ayBaskutu, 1o
Ti 3aKOHM TE€PEBAKHO PETIAMEHTYIOTh BUKOPUCTAHHS ToJiirpadga 1mpu 3iHCHeHH]
npodeciitHoro 1o60py IepcoHany Ha JesKi Mocajiu, 10 BUCYBalOTh 10 Ipal[iBHU-
KiB, sIKi iX 006iliMa0Th, 0COOJIMBI BUMOTH, a TAKOK MPH TIPOBEIEHH] BHYTPINIHIX ab0
carysK00BUX po3ciipyBanb [4].

[Mopsanox Bukopuctanus nonirpaga y CIIIA BusHaueHO 3aKOHOM TIPO JIOTTY-
CTUMICTh 3aCTOCYBaHHA noJirpada B ycix BUMAJKAX MOKJINBOCTI BUTOKY CEKPETHOI
indopmartii 1985 p. Ta 3akoHOM PO OOMEKeHHs 3acTocyBanHs moirpada 1988 p.,
SIKUHT TIPAKTUYHO 3a00POHUB BUKOPUCTAHHS TToTirpacda T/ 4ac mpareBIaiTyBaHHSI.
BiamoBiHo 110 1IOT0 3aKOHY JJIST BCIX MPUBATHUX KOMIaHiil 3a60poneHo: 1) BuMa-
raTii a60 IPUMYIIyBaTh OY/Ib-SIKOTO MpaliBHUKa a0 KaHAMAaTa Ha 3aiiHATTS MOCAIM
MPOUTHU TECT 3 BUKOPUCTAHHSAM moJrirpada; 2) BUKOPUCTOBYBATH, TTOCUTATUCS
ab0 3amMTyBaTH TIPO Pe3yJbraTh Oy/b-SIKOTO TECTY 3 BUKOPUCTAHHSM moJirpada;
3) 3BIIBHATH, TIPUTSATATH 0 AUCIUTLTIHAPHOT BiIIOBIAILHOCTI OY/Ib-KOTO TIPaIliB-
HUKa a00 BiIMOBJISITH y TIPUITHSATTI Ha POOOTY KaHANAATY Ha 3alHSATTSI TIOCAJIN, STKUI
Bi/IMOBJISIETHCST TIPOUTH TECT 3 BUKOPUCTAHHAM TIoJlirpada.

3axon CIIIA mpo obMekeHHsST 3acTOCyBaHHS TOJirpacda A03BOJISIE IPOBOIUTH
TECTU 3 BUKOPHUCTaHHIM HoJirpada mpu npuitHsaTTi Ha poboTty B cdepi Oesmnekn Ta
HOBOJKEHHS 3 HapKOTUKaMM, abo IPHU PO3CJIiAyBaHHI KOHKPETHUX 3JI0YMHIB, ajie
JUIST I[HOTO 0COGI MalOTh TPUHAWMHI 3a 48 TOAWH 10 TECTYBAHHS BPYYUTH aKT IPO
Mi/103py y BUYMHEHHI 3704uny. [lepes mpoBe/ieHHSIM TeCcTy 3 BUKOPUCTAHHSIM T10JIi-
rpada pobOTOZABEIh TOBUHEH MOIPOCUTH KaHAMAaTa Ha MocaLy IiANNcaT 3asBy,
sIKa BKJITOUYaE: 1) crmmcok Tem, 1po sKi He MOKHA 3allUTyBaTH, BKIIOUAIOUN TTUTAHHS
PO PeJITiiiHI TTepeKOHAHHSI, CEKCYaJIbHY OPIEHTAIIII0, PACOBY Ta MOJITUYHY HAJEXK-
HicTh; 2) iHdopMaIliio po MpaBo KaHAWAaTa BiIMOBUATHCS BiJl POXO/KEHHS TECTY;
3) miaTBepKeH s (haKTY, 10 Bijl KaHAWIATA He BUMATAETHCS TPOUTH TECT SIK YMOBY
3 TIpalleBJIANITYBAaHHS; 4) MOSICHEHHS TOTO, SK MOYKHA BUKOPUCTOBYBATU PE3yJIbTaTH
TECTY, Ta 5) MEePeJiK MpaB KaHAU/ATA ITijl Yac OTo MPOXO/KEHH. J0KpeMa, ITijl Jyac
MPOBE/IEHHST TECTy 3 BUKOPUCTAHHAM ToJiirpacda KaHIuaaT Ha TMOCAJy Ma€E MpaBo
BYIIMHUTHU HOTO B OYIb-KUI yac ab0 BiMOBUTHCS BIJTIOBiaTH Ha 3allUTaHHS, SIKi
€ IPUHUBIUBUMU 4K Oe3raysaumu [5].

3akon CIIA mpo obMekeHHsT 3aCTOCYBaHHS ToOJTpada He MONUPIOETHCS Ha
HpaIiBHUKIB (beepaibHIX, AepKaBHUX a00 MICIeBUX OpPraHiB BJaAd, a TAaKOK Ha
HPaIiBHUKIB HAIIOHAJBHOI 000POHM, OCKLIBKY BOHU 000B’SI3KOBO IIPOXO/ATH TAKMIi
tect. KpiM 11p0T0, Ha BifIMiHY BiJl TIpUBATHUX POOOTOAABINB, (hefepaibHi eKCIepTH
MOJKYTb 3alIMUTyBaTH IIPO OCOOMCTE KUTTS, PEJIIriiiHI Ta HMOJITUYHI IepeKOHAHHS,
CeKCyashbHy HAJIEKHICTh Ta TTPOMCITIKOBY AisIbHICTD [6].

Axmo kaHAMAAT HA 3aWHATTS TMOCANA TTPOUIIOB TECT 3 BUKOPUCTAHHSIM MOJIi-
rpada, TO pe3yJbraTi MOXKYTh OyTH PO3KPUTI TiIbKK POOOTOIABIIO, KMl 3aMOBUB
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TECT, @ TAaKOK MPAI[iBHUKY, KUl MPONIIOB TecT. 3aKOH 3a00POHSIE TOTEHIITHIM
POOOTOMABIISIM OTPUMYBATH JIOCTYII 0 CTAPUX PE3YJIBTATIB TECTYBAHHSI.

Y CHIA Bkazanwuii 3akoH BuKonyethcst MinictepctBoMm mparti CIHITA. Axrmio
y KaHAWIaTa Ha 3aHATTS MOCAI BUHUKJIM CYMHIBU IO/I0 3aKOHHOCTI TIPOXO/IKEHHS
TECTY 3 BUKOPUCTAHHSIM TOJirpady Mo10 KOHKPETHOTO BUIAY POOOTH, TO CJIi[| 3Bep-
TaTuCs [0 Bijiay 3apobiTHOI 1iaTi Ta pobouoro yacy Jdenapramenty mpaiti CIITA.
Odimitinoi popmu nopanns ckapru Hemae. Akio JlemaprameHT mpaili BUSBUTD, 1110
npaBa KaHJuaTa Ha 1ocasy OyJm mopyiieHi, BiH Moske omrpadyBaT poOOTOABIISA
Ha cymy 10 10 000 mom. CIITA, a Takox TPUITHATH HaKa3 PO 000B’sI30K poOOTO-
MaBITST TPUIHITH TAaKOTO KaHIUAATa Ha poOOTY. SIKINO pe3ynbraT po3Tysify CKapru
Henapramentom mnpari CHIA He 33/10BOJIBHUTD KaHuaTa Ha 110CaLY, TO BiH MOXKe
MOJIaTH TT030B 10 PoOOTOMABII, 11100 OTPUMATH KOMIIEHcaIlio [5].

B Vkpaini nosirpad Ha pakTHIli BXKe 0BOJII 9aCTO BUKOPUCTOBYETHCS, 30KPEMA,
B TPHOX BUMAKAX: MPU BifOOPI KaHAUAATIB /s 3aMillleHHS BaKaHTHUX MOCA]
(KaZIpOBOTO «CKPUHIHTY» ), T/l Yac CIeliaJbHUX (BHYTPINIHIX) TEePeBiPOK Ta CIyXK-
6OBUX pO3CIiyBaHb, a TAKOX TP BUKOHAHHI 3aBAaHb y MesKax JOCYIOBOTO Ta
CyZIOBOTO TIPOBA/)KEHHS 1110/I0 BYNHEHUX KPUMiHAJIBHUX IpaBoopylleHs [7, c. 32].
Y 2016 p. y Bepxosniii Pagi Ykpainu Gysno 3apeecTpoBaHO 3aKOHOMPOEKT <«IIpo
3aXMCT MPaB 0ciO, AKi MPOXOAATh OMUTYBaHHS (MOCHIKEHHs) Ha Tosirpadi» Bi
17.02.2016 p. Ne 4094 [8]. Amami3 3aKOHOTIPOEKTY JO3BOJISIE CTBEPIKYBATH, IO BiH
He Ma€ Ha MeTi BUSIBJIEHHS B OPraHax Jiep>KaBHOI BJIJM KOPYTIIOHEPIB 1 3JI0YNHIIIB.
[Turanss, 1o 6yAyTh CTAaBUTUCS 0COGAM y TIPOIECi TPOBEIEHHST TOCIiIKEHHS, He
BU3HAYeHi, a Ile 03Hayae, 1o crerianicT-moairpadoJor, po3pobsaioun Tectu, Oyie
BUXO/IMTHU 3 BJIACHUX MipKyBaHb a0 BKa3iBOK KepiBHUIITBA [4].

B Yxpaini icHy10Tb HODMATUBHI aKTH, SIKi JIUIIIE ONOCEPEIKOBAHO PETIAMEHTYIOTh
3actocyBaHHs noJjirpacda. 3okpema, cr. 26 K3nll Ykpainu [9] nepenbauae Moskm-
BIiCTh 3/IIICHEHHST IO/IATKOBUX MEPEBIPOK MPETEHEHTIB 111/l Yac MpaleBaalnTyBaHHS;
[TocranoBa Kabinery Minictpis Ykpainu «IIpo BIOpPSIIKYBaHHSI 3aCTOCYBaHHS
KOHTPaKTHOI (hopMu TPys0BOTO A0TOBOPY» [10] BcTanoBIIOE, 1110 TPUTTMHEHHS
TPY/ZIOBUX BiTHOCUH MOKJIUBE 3 MPUYNH, SAKI TPYJOBUM 3aKOHOJITABCTBOM He Tepe/I-
Gaueni, ase npomucadi B Tpygosomy gorosopi (1. 21). To6To gkio po6oTosaBelb
y KOHTPaKTi TependaunB 0O0B’SI30K MpaIliBHUKA MPOXOANUTH TECTYBaHHS Ha ITOJIi-
rpacdi i mpaIliBHUK Ti/KCaB Iieil JOTOBIp, TO OCTaHHIN 3000B’sI3aHUI TIPONUTH TaKy
nepeBipky. Ha nHamry n1ymMKy, OCHOBHUM IIPUHIIMIIOM 3aCTOCYBaHHS MoJjirpada mae
OyTH 100POBIIBHICTh — TECTYBaHHS MOKe BiAOYyTHCS JIMile B pa3i HasBHOCTI MUCH-
MOBOI 100POBiIbHOIL 3roau 0co0H, sika 00CTeKy€eThes. Ko ocoba He Jae 3roau Ha
[POBE/IEHHS TECTYBaHHS 1, BIIIOBIHO, HE MAMUCYE 3asABY PO A0OPOBLIBbHY 3roLy
Ha TIPOIIEYPY, TO MepeBipKa Ha Tosirpadi 1iel ocodn He MPOBAANTHCS, a B 3as1Bi
BKa3yIOTbCs IPUYMHU Bi/IMOBHU.

Cripoby HOPMATHBHO JIeTai3yBaTy 3aCTOCYBAHHSI TIPOIIEAYPH TICUX0(hi3iomoriu-
HOTO iHTEPB'I0 3 BUKOPUCTAHHSAM HoJjirpada Oy/o sjiiicHeHo B KaapoBoMmy a000pi
JepxaBhoi (ickanbHoi cayx6u Yipainu (nani — JDC). Bignosiguo g0 Incrpyxkiii
IIO/I0 3aCTOCYBaHHS KOMITIOTEpHUX ToJirpadis y pobori MiHicTepcTBa M0X0/iB
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i 360piB Ykpainu [11] pesysbraru onuTyBaHHSI He TSITHYTH IPABOBUX HACJII/IKIB,
HEe MOKYTh OyTH MiICTABOIO [t TIPUITHATTS OY/Ib-sIKUX aJMIiHICTPaTUBHO-YIIPaB-
JIHCBKUX PillleHb CTOCOBHO 0COOM, & BUKOPUCTOBYIOTHCSI BUKJIOUHO SIK BiJOMOCTI
HMOBIpHOr0O ab0 OPIEHTYBAIBHOTO XapaKTePy IS MOKINBOIO (DOPMYBAHHS Y CJIYIK-
60BuX (TI0CaMOBUX) 0Ci6 BHYTPINTHHOTO TIEPEKOHAHHS JIJIs 3iHCHEHHS 3aXO0/IiB
y cepi caykO60BOI AisIBHOCTI (BUCYHEHHSI OIIEPaTHBHO-CJIIYNX BEPCiii, BU3HAYECHHS
HaHONTUMAJBHININUX NIJISAXIB 3 1X IepeBipKU TON0). Pe3yibraTu OonuTyBaHHS He
MatoTh Oy/Ib-sIKOI JIOKA30BOI CHJIH, a JIUIIE OPIEHTYIOTh Ha 3100y TTsI MaTePialbHUX Ta
IHIIMX JIOKA3iB Y HOPSIKY, epedadyeHoMY YNHHIUM 3aKOHOAABCTBOM. IIpu IpuitHsTTI
Ha pobory 1m0 JJDC tecryBaHHS 3 BUKOPUCTAHHSAM mojirpada He TPOBaAUThCS.

Ha BiamiHy Bijx 11b0r0, 0cO0M, sIKi MPETEHAYIOTh Ha MPU3HAYEHHS Ha TOCAAN
y HepxaBHomy 6i10po posciiayBaib (gani — Biopo), mpoxoasaTs mcuxodisiosoriytne
JOCJTI/KEHHST 13 3acToCcyBaHHSAM moJtirpacda mepes BCTyoMm Ha caysxk0Oy mo Biopo.
[IpaniBaukn biopo mpoXoasaTh MOCiKeHHs He Pijlle HiXK OJUH pa3 Ha PiK IIiJ yac
POXO/KEeHHs caysk6u y Biopo, ajpke BianosigHo n0 4. 2 cr. 14 3akony Ykpainu
«ITpo [lepxasHe O6ropo posciimyBanb» [12] cayskba B [lepxkaBHOMY GIOPO PO3CIIi-
JyBaHD € JIEPsKABHOIO CITY;KO010 0COOJIMBOTO XapaKTepy, M0 MoJisirae y npodeciitniit
JUSBHOCTI MPUJIATHUX JIO Hel 32 CTAHOM 37I0POB’S 1 BIKOM TPOMAJISTH YKpPaiHu.

Oo6roBopenHst pe3ysbraTiB. Ha mpakTuili BAHMKAaE HU3Ka 3allUTaHb MOB’s3a-
HUX 13 TPOLIEyPOIO MPOBEJAEHHS TaKOTo AOCi/KeHHs. Tak, HeolHO3HAYHUMU Ha
MPaKTHIl € TTO3UIIIT MTO/I0 TOTO, Yu caMe KOHKypcHA KOMiCisl MIJISTXOM TTPOBeEHHS
KOHKypCy, sikuii nepexbavenuii B ct. 11 3akony Ykpainu «IIpo /lep:kaBre 6ropo
PO3CJIiIyBaHby, 3/1MCHIOE OIIHKY KaHAMIATIB Ha MOCAIM 32 <«OCOOMCTHMM, JIiJI0-
BUMW Ta MOPATBHUMU SKOCTSIMU, BIKOM, OCBITHIM i TIPO(heCiiHUM PiBHEM Ta CTAHOM
3I0POB’si» IS BiIOOPY HAMKPAIOTO KOHKYPCAHTA /IS TIO/IAHHST HA TPU3HAYEHHSI
Ha TIEBHY TI0CaJLy, a TAKOK YK BCTAHOBJIOE 3akoH Ykpainu «IIpo [lep:xasue 610po
posciaigyBaHb» paBo abo 060B’s130k /lupekropa Bropo 10/aTKOBO OIiHIOBATH
MePEeMOJKITIB KOHKYPCY, OJI0 SJKUX TiNncaHo mojanHsa KoHkypcHOI KoMicii, 3a
yciMa 03HaYeHUMU KpPUTepisgamu?

Bsazkaemo, 1o 3rigHo 3i 4. 3 cr. 14 3akony Ykpainu «IIpo [lepskaBHe 6i0po
po3cJIiyBatby> Ha cIy:kO0y 10 Biopo npuiiMaroThcsi Ha KOHKYPCHIl OCHOBI B 7106po-
BITBHOMY TTOPS/IKY (32 KOHTPAKTOM ) TPOMA/ISTHA YKPaiHW, SKi CIIPOMOKHI 32 CBOIMU
0COOMCTUMH, JIJIOBUMHU Ta MOPAJTbHUMHU SIKOCTSIMH, BIKOM, OCBITHIM 1 TipodeciiiHmm
PiBHEM Ta CTAHOM 3/I0POB’S1 e(heKTHUBHO BUKOHYBATH BiAMOBIIHI CIysKO0BI 000B’ 3K,
KBamidikartiitni BumMorn ta Kkputepii mpodeciiiHoi MPUAATHOCTI I 3aWHATTS 1TOCaT
y WX MiZPO3/Iiiax 3aTBepKyoThest JIupekropom JlepsrkaBHOTO GI0PO PO3CIIiyBaHb.
[Tpusnauenns Ha nocazu y biopo, kpim nocan, Busnauenux y 4. 1 ct. 10 (Aupexrop
bropo, nepmnmmii 3actynmuuk lupexkropa biopo i 3actymiuk Jlupekropa biopo), 4. 1
ct. 13 (/lupekTopu TepuTOpiaJIbHUX OPraHiB, KEPIBHUKY ITi/IPO3/IiJIiB IEHTPAJTbHOTO
anapary biopo) ta u. 1 c1. 24 (kepiBHMKHU Ta MPAIiBHUKY TiIPO3/1i/1iB BHYTPIIIIHBOTO
KOHTPOJIIO TIEHTPABHOTO amapaTy Ta TEPUTOpialbHUX opraHiB [lep:kaBHOTO 6IOPO
po3cJlilyBaHb) 1IbOTO 3aKOHY, 3/IiIICHIOETbCA 32 pe3yJbTaTaMM BiJIKDUTOTO KOH-
KypCY, IO TPOBOANTLCS B MOPSIAKY, BudHadyenomy /lupextopom [lep:xaBHOTO GIOPO
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po3cJiilyBaHb Ha OCHOBI THIIOBOTrO MOPSI/IKY MPOBEAEHHS BiKPUTOTO KOHKYPCY,
3arBeppkeHoro Kabinerom MinicTpiB Ykpainu.

BigmosizHo mo 1. 8 ct. 11 3akony Ykpainu «IIpo [lep:xaBHe 610po po3ciiy-
BaHb> KOHKypcHa KOMicist: a) po3TJisiiae JOKYMEHTH, TolaHi 0coOaMu JIJIsST ydacTi
B KOHKypci; 6) Bizbupae i3 3araJbHOrO YncIa KaHUAATIB OCib, 3 SKUMU IPOBOIUTH
Ha CBOEMY 3acifiaHHi criBbeciy, Ta oci0, 1010 AKUX IPOBOAMTHCS CIIellia/ibHa repe-
BipKa, mepeabaueHa 3akoHoMm Ykpainu «IIpo samobiranHst Kopymitii», i epeBipka,
nepenbaveHa 3akoHOM YKpainu «IIpo ounieHHs Baaan»; B) BiIOMpae MIISXOM Bifl-
KPHUTOTO TOJIOCYBAHHS 3 YMCJIA KAaHU/IATIB, sIKi IPOMILIN CIiBOECiLy, OTHOTO KaH/H1-
nara, ssKuil Bifmosizae Bumoram 10 /lupexropa JlepskaBHoro 61opo poscJiiyBaHb Ta
3riJIHO 3 OOIpyHTOBaHMUM pileHHsIM KoHKypcHOI KoMicii Ma€ Haiikparii npodeciitamii
JIOCBIJI, 3HAHHS 1 IKOCTI [IJIsk BUKOHAHHS CJIy>KO0BUX 000B’SI3KIB Ha I1iii mocai; Biaou-
pae 1LJIAXOM BiIKPUTOTO TOJOCYBAHHS 3 YMC/Ia KaHAMIATIB, SKi PO ciiBOeciy,
JIBOX KaH/IN/ATiB, AKi BiATIOBIAIOTH BUMOTAM JIO TIEPIIOTO 3aCTYITHUKA 1 3aCTyITHUKA
Jlupextopa [lepskaBHOTO GIOPO PO3CIIiyBaHb, MAIOTh HAWKpAIIi MpodeciitHuii 10CBi,
3HAHHS 1 IKOCTI JIJIst BUKOHAHHST CJIysKO0BMX 00OB’SI3KIB Ha IMX MOCA/aX.

BigmosigHo xo 1. 2 posa. 1 makasy [lep:kaBHoro 6iopo posciigyBanb «IIpo
3aTBep/KeHHs [lops/iky poBeieHHsT KOHKYPCY JI/IsT IPU3HadeHHs Ha Tiocau y Jlep-
sKaBHOMY OI0po posciigyBaib» [13] Ha caysx0y 10 Jdep:kaBHOro 610po PO3CIIiLyBaHb
MPUIMAIOTHCST HA KOHKYPCHIi#T OCHOBI B I0OPOBIIBHOMY TOPSIAKY (32 KOHTPAKTOM)
rpoMa/isTHA YKpaiHu, siki CIIPOMOJKHI 32 CBOIMH OCOOMCTUMM, JIJIOBUMHU Ta MOPAJIb-
HUMU SKOCTSIMU, BiKOM, OCBiTHIM i mmpodeciiHUM PiBHSAMHU Ta CTAHOM 30POB’s
e(beKTUBHO BUKOHYBATH BiAIOBiAHI CIy:k00BI 060B’A3KH.

s mpoBesienHs KOHKYpPCY Ha 3aiiHaTTs nocaja B bropo lupextop Biopo yTBo-
pioe Komicito, 3aTBepKy€ ii mepcoHanbuuil ckimaja. Kowmicis Ha etarmi nmpuiiHATTS Ta
PO3IILY TOJAHUX JIJId YYaCTi B KOHKYPCI IOKYMEHTIB TepeBips€e Mo/laHi JOKYMEHTH
ocobamH, siKi 6aKaloTh B3SITH y4acTh Y KOHKYPCI, Ha BiIIOBIIHICTH iX BUMOTaM, BCTa-
HoBsieHNM 3akoHoM Ykpainu «IIpo [lep:xkaste 610po posciimyBanb» Ta ITopsiikom
POBEJIEHHsT KOHKYPCY /ISl IPU3HAaYeHHsT Ha mocaan y JlepskaBHoMy GI0pPO po3cJii-
JIlyBaHb, a TaKOK KBaTi(hiKallillHUM BUMOTaM y TPUJEHHWH CTPOK 3 /IHS iX HA/IXO-
okeHHd. Kanauaati, TOKYMEHTH SKUX He BiITIOBIZIAI0Th BCTAHOBJIEHWM BUMOTaM
Ta/abo mojaHi He B MOBHOMY 00Csi3i, 10 KOHKYPCY He JomyckaoThesa. Komicist 3a
pesyJibTaTaMu KOHKypcy pekomenaye lupexktopy biopo nepemoxkiis (1mepeMosKIliB)
KOHKYPCY JIJIsT TPU3HAUYeHHS Ha 1ocay (1mocaan) B biopo.

Bigmosigro mo m. 9 cr. 12 3akony Ykpainu «IIpo [lepskaBHe 6GIOpO po3cii-
JlyBaHb» /10 NIOBHOBaxkeHb JupekTopa Bropo cepen iHmux Hajsexarb, 30KpeMa:
MpU3HAvYa€ Ha MOCAJN Ta 3BIJbHSE 3 TOCA MPAIiBHUKIB IEHTPAJbHOTO amapaTy
JlepskaBHOTO OIOPO PO3CIIiyBaHb, IUPEKTOPIB Ta 3aCTYIMHUKIB IUPEKTOPIB TEPUTO-
piasbHEUX opraHiB /lepskaBHOro 610po posciigyBanb. Biamosiano mo m. 7 posminy 7
[TopsiKky TIpOBeIEeHHST KOHKYPCY /IS TIPU3HAYeHHs Ha mocaau y lepskaBHoMy GI0poO
poscrainyBanb /lupexkrop Biopo 3a pesysbraramu posrisigy pekoMenzgariii Kowmicii,
a came OKyMEHTIB MO0 TPU3HAYEHHS TTepeMosKIlsd KOHKYpCY Ha mocary B Biopo,
BUPIIIy€ MUTAHHS TPO TPU3HAYEHHsT (BiZIMOBY y TpU3HAYeHHi) 0cOOM Ha TOCaLy.
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HupekTop biopo BiiMOBJIsi€ y NpU3HAYEHH] MEPEMOXKIIA KOHKYPCY Ha BiITOBIAHY
mocaay B Bropo 3 mizcraB BusiBieHHs (BCTaHOBJIEHHS) 0OCTaBUH, mepeadadyeHnx
3aKOHO/IABCTBOM YKPaiHU, Ki YHEMOKJIUBIIOIOTH 3alHATTS KaHIUJAATOM BiJIIIOBIHOI
nocaaun y biopo.

TakuMm ynHOM, 3 aHAJI3y MPOIEAYPY IPOBEJACHHS KOXKHOTO i3 eTaliB KOHKYPCY
BUILIMBAE, 1110 KoMicis mepesipsie mogani JOKyMeHTH ocobaMu, siKi 6akaioTh B3STH
y4acTb Yy KOHKYPCi, Ha BiJIIOBI/IHICTb iX BUMOIaM, 1110 BUCYBAIOTBLCS 10 MAKETy 11X
JIOKYMEHTIB Ta iX 3MICTy, a TaKoK KBaJidikamiiitnnm BuMoraMm. Kauauaatu, J10Ky-
MEHTH SIKMX He BiJIIIOBiIaf0Th BCTAHOBJIEHNM BUMOTaM Ta,/abo T0/[aHi He B TIOBHOMY
00¢s131, 10 KOHKYPCY He JOTTYCKAIOThCSI.

Kpamidikarnilinuii icnut, SKUH CKJIAJAETHCS 13 JIBOX YACTUH — TECTYBAHHS Ta
3aB/IaHHST TPAKTUYHOTO XapakTepy, TexX 1mpoBoauThesd KonkypcHoio komiciero. Taxk,
TeCTYBAHHS MTPOXOJUTH aBTOMATU30BAHO 3 BUKOPUCTAHHSIM KOMITTIOTEPHOI TeXHIKN
y nipucyTHOcTi ujeHiB Kowmicii. 3aBiaHHs MPaKTUYHOTO XapaKTepy PO3B’SI3YIOThCS
y MUCbMOBIiH (hopMmi. 3a KOKHY IIPAaBUJIBHO HAJ[AHy BiANOBib KOXKHUI dieH Komi-
cii Bucrasisie kauaumary Bix 1 go 10 6aniB 3ajesKHO Bijf BiAMOBiAHOCTI HaaHOI
KaH/IU/IaTOM BiIIOBI/li TAKUM KPUTEPisiM: TOBHOTA BUKJAIY BiIMOBI/II HA 3aBIaHHS;
npodeciiiia KOMIETEHTHICTb, 1[0 TOJISATa€ Y BUABAEHHI TJIMOOKMX 3HAHb Ta YMiHb,
HeOoOXiHUX /11 e(DEeKTUBHOIO BUKOHAHHS BIANOBIAHUX CIy:KO0BUX 000B’SI3KiB; aHa-
JIUTUYHI 3710HOCTI; BOJOIIHHS JePsKaBHOI MOBOIO.

Crisbecisa TTPOBOIUTHCST 3 METOIO OIIHKK BiATIOBiHOCTI podeciiiHoi mpu-
MaTHOCTI KaHauaara BctanoBiennm Bumoram. Crisbeciza nmpoBoautsest Kowmicieo
3 KaHU/IaTaMu JIep;KaBHOI0 MOBOIO B yCHii (popmi 3rigHO i3 3aTBepskeHnM Kowmi-
ciero rpadikom. Crisbeciga nepenbadae BijibHe 0OTOBOPEHHS YSIBHUX CHTYyaIliil
BiITOBITHO 10 HATIPAMY JisSITBHOCTI CTPYKTYPHOTO TiIPO3/IiJy, TIOB I3aHUX 3 BUKO-
HAHHSIM TT0CQI0BUX 0O0B’s13KiB KaHaumaaroM. Komicisi MOKe CTaBUTH 3allUTaHHS
KaHJANUAATY A7 3’s9CyBaHHS MOTO OCBITHBO-KBaJi(PIKAIIWHOTO PiBHM, HANPSAMY
HiIrOTOBKY (CIEIiaIbHOCTI), OCBILY POOOTH, BOJIOIIHHS JE€PKABHOIO MOBOIO Ta
piBHA TIpodheciiiHOi KOMITETEHTHOCTI KaHAnaTa, Woro npogeciiinx 3HaHb Bi/II0-
BifiHO /10 KBasripikaIiitnux BUMOT Ta inmm 3anutanig. OminioBanas mpodeciiinoi
MPUAATHOCTI KaHIUAATIB il Yac TMPOBEACHHS CIiBOECIAN 3MIHCHIOETHCS KOKHIM
yieHoM Kowmicii iHAMBIyaTbHO.

Omxe, came KoHKypcHaA KOMICist 3/IIICHIOE OIIHKY KaHAMIATIB HA MOCAJU 32
0COOMCTUMH, JIJIOBUMHU Ta MOPaJbHUMK SIKOCTSIMH, BIKOM, OCBITHIM i 1podeciii-
HUM piBHEM Ta CTAaHOM 3/I0POB’S NIIAXOM aHasi3y MOJAAaHUX KOHKYpPCAaHTaMU Ha
PO3TJISAT IOKYMEHTIB JIJIT y4acTi B KOHKYPCI, TPOBeJeHHs KBaTi(hiKaliiHOTO icIuTy
ta criBGecian. Pimenust KoHKypcHOT KOMICT 111010 BUBHAYEHOTO HEIO TTEPEMOIKIIS
Ma€ peKoMeHaliiHmii xapakrep s Jlupexkropa Bropo, Tomy octanHili Ma€ nmpaBo
BIZICTYIIUTH BijL Ili€l peKOMeHallil 3 TijicTaB BUSIBJICHHS (BCTAHOBJIEHHS) 0OCTABWH,
nepebayeHnX 3aKOHOJABCTBOM YKPAiHH, SIKi YHEMOSKJIUBIIOIOTh 3alHATTS KaH/IW-
JlaTOM BifiMOBiIHOI TIocaau y biopo.

He MeHIm BakJMBUM € Ha MPAKTUIN MUTaHHSI — 4M € 3adikcoBana Koukypc-
HOIO KoMicielo iHdopMallis po MPOXOJKEHH KaHAuAaTaMu 1IcuxodiziosorivHoro
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JIOCTTIDKEHHS i3 3aCTOCYBaHHAM ToJiirpada mepeiyMOBOIO PO3TJISAY KaHAWIaTypu
KOHKYpCAHTa Ta TPOBEJIEHHS 3 HUM CITiBOeciin?

Bignosigxo mo 4. 2 cr. 26 3akony Ykpainu «IIpo [lep:kaBHe 610po PO3CIIiLy-
BaHb» Pe3yJabTaTH MCUX0(]i3i0T0TIUHOTO TOCTIKEHHS 13 3aCTOCYBaHHAM TIoJrirpada
HE € TICTaBOO JIJIsl IPUUHSITTS PIllIeHHsT PO BiIMOBY 0c00i y 3aliHATTI mocau,
a BUKOPHMCTOBYIOThCS i/l Yac MPOBEAEHHs CIiBOECIIN 3 HEI0 BUKJIIOYHO SIK iH(bOp-
Mallisi IMOBIPHOTO XapakTepy, sSKa crpusge (GOpMYyBaHHIO OIiHKK mpaiiBuuka. Bij-
MOBa KaH/[ijlaTa Ha 3alHATTs ocaan B [lepskaBHOMY OIOPO PO3CIIilyBaHb Bijl ydacTi
B TICUXO(]i310JI0TIYHOMY JIOCJII/IPKEHHI 13 3aCTOCYBAHHAM TIoJirpada € ImiICTaBoIo st
BiIMOBM B PO3TJISi/Ii TOTO KaHAUAATYPH.

Binnosiano no n. 15 Topsiaky mpoBeneHHs ncuxodisioorivHoTo TOCTiIKEHHS
i3 3acrocyBannaM mnodsirpada y lepxkasHomy 6iopo posciigysanb [14] ocobu, ski
MpeTeHAYI0Th Ha PU3HAUYEeHHS Ha Tocaau y Biopo, TpOXoaaTh AOCTIKeHHS I
OTPMMaHHs YMOBHOI Ta OPIi€HTYBaIbHOI iH(OPMAIIil PO HASIBHICTh TaKMX 0OCTaBHH,
y TOMY 4ucJii y MuHysomy: 1) BUnHeHHsT Cy6 €KTOM JOCTIKEHHST TPOTUITPABHUX i,
BIJIKPUTTST CTOCOBHO HHOTO KPUMIHAIBHOTO MPOBA/KEHHST; 2) TiepeOyBaHHs HA areH-
TYPHOMY 3B’SI3KY B CIIELC/IYsK01 1HIIOT JiepskaBy; 3) y4acThb Y AisIbHOCTI 3a00pOHEHNX
3aKOHOM a00 CyJIOM TPOMAJIChKUX 00’€IHaHb, WICHCTBO B MOJITHYHUX TAPTIsIX, y4aCTh
Yy CTBOPEHHI UM [isIIbHOCTI TOMITUYHUX MapTii; 4) HAsBHICTb TPOMAJISTHCTBA 1HIIO]
nep:kaBu abo JOKYMEHTa, BUIAHOTO YIIOBHOBA)KEHUMU OpPraHaMM iHIIOI JepiKaBH,
PO Te, 10 cy0’eKT AoCIipKeHHs HaOyae 11 rpoMaAsgHCTBa, KO0 BUIiLe 3 TPOMaISH-
cTBa YKpaiHu; 5) PO3rOJIONIEHHsT BiIOMOCTE, sIKi € KOH(DIEHIIIHHOI0, TAEMHOI0 ab0
carysx60BoI0 iH(bopMallieio; 6) mpaBauBicTh iHGOPMaIii, CyMHIBU 100 SIKOI BUHIKJIM
repe]l IpU3HAYEHHSAM Ha Tocanxy B Biopo; 7) 370BXKUBaHHS aJKOTOJIEM, HADKOTHUY-
HUMHA Ta (a00) TICUXOTPOITHUMHU PeYoBUHAMU O€3 IPU3HAYEHHST JIiKapst; 8) MPUXOBaHi
MOTHUBH BCTYIy Ha cayx0y B Biopo.

Biamosizuo no n. 6 posx. 6 makaszy /lepskaBHoro 6topo posciigyBaub «IIpo
3aTBep/KeHHs [lopsiky poBeieHHsT KOHKYPCY /711 TTPU3HaYeHHs Ha tiocazu y Jlep-
’KaBHOMY OI0PO po3cJiifyBaHby ciiBOeciza nepegbadae BijbHe 0OTOBOPEHHS YSIBHIX
CcUTYaIliil BiZIMOBIZHO /10 HANIPSIMY [IIIJTbHOCTI CTPYKTYPHOTO MiIPO3/IiJLY, TIOB’ I3aHUX
3 BUKOHAHHSIM TOCAI0BUX 00OB’SI3KiB KaHIMaTOM.

Orxe, TpoaHai3yBaBIM BUIE3a3HAYECHI TTOJI0KEHHS, MU U BUCHOBKY, 110
iH(opMartis, oTprMaHa il 9ac Mcuxo(izioToTigTHOrO TOCTIKEHHS, € HEOOXiTHOIO
HepeyMOBOIO ISl BUSHAYEHHST TUX YSIBHUX CUTYaIlil, SIKi CJIil 0OrOBOPUTH 3 KaH/HU-
naToM Ha mocafy. [nmmmu cioBamu, Taka indopmaiis crpuse GopMyBaHHIO TLIAHY
poBeieHHsT criBbeciay, gonmomarae KoHKypCHIl KoMicii BU3HAYNTHUCS 31 3MiCTOM
3aluTaHb, SIKi BApTO OOGrOBOPUTH.

Bucnoexu. Y 6Ginbiiocti Kpain mosirpad BUKOPUCTOBYIOTH JJisT TPOGhECiitHOTO
n060py KajpiB MOJIIi, OpraHiB JAep:KaBHOI BJIAAN, YPSIJIOBUX YCTAHOB, OPraHiB 6e3-
MEeKH Ta YCTaHOB, TOB’I3aHUX i3 POOOTOIO 3 CEKPETHOO iH(MOPMAITE.

B Ykpaini HeMa€e €IMHOTO 3aKOHOIABYOTO aKTa, IKUI PerJIaMeHTyBaB Ou mpoiie-
JIypy 3acTocyBaHHS ToJrirpada, oJHaK Ha MPAKTUILL 11elf HAYKOBO-TEXHIYHUI TPUCTPIit
ysKe JIOBOJI 4acTO BUKOPUCTOBYETHCS, 30KPEMa, B TPHOX BUIIQJKaX: TPHU Bigbopi
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KaH/IU/IATiB 7T 3aMilleHHs] BaKaHTHUX Tocal (KaJ[pOBOTO «CKPUHIHTY» ), T/l 4ac
crieriaTbHUX (BHYTPIIIHIX) IEPEBIpOK Ta CIyKOOBMX PO3CIIiAyBaHb, a TAaKOXK IPU
BUKOHAHHI 3aB/laHb B MeKaX JI0CY/IOBOTO Ta CY/IOBOT'O IPOBA/KEHHS 11010 BAMHEHUX
KPUMIHAJIBHUX MPABOIIOPYIIEHb.

Crpoby HOPMATUBHO JieTali3yBaTH 3aCTOCYBaHHS TPOIEAYPHU TIcuxodiziomoriy-
HOTO iHTEPB'T0 3 BUKOPUCTAHHSM MoJrirpaca OyJo 3aiiCHEHO B KaJpoBOMYy 1060pi
JlepsxaBroi (ickanbHOI cy:kOu YKpainu, ajge npu npuitHarTi Ha podory g0 JDC
TeCTYBaHHS 3 BUKOPUCTAHHAM ToJiirpada He mpoBaauThesd. Ha Biaminy Bin 11boro,
ocobu, sIKi MPeTeHIyI0Th Ha TIPU3HaYeHHs Ha mocaau y lepskaBHoMy GIOPO pO3CITi-
NIyBaHb, MPOXOATH MCUX0(]i3i0g0TiUHe MOCTIPKEHHS i3 3aCTOCYBaHHAM ToJrirpada
nepeJ BCTYIIOM Ha ciiyk0y 10 Biopo.

OCHOBHUM TIPUHIIUIIOM 3aCTOCYBaHHs moJiirpada mae GyTu J10OPOBIIbHICTD —
HasIBHICTh IMHMCHhMOBOI 0OPOBIIBHOI 3T0/I 0COOHU, IKa 0OCTEKYETHCS.
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Legal regulation of the purpose of the competition on the position of the state service with
the application of the polygraph

The article has devoted to issues of legal regulation of the employment of civil service positions
through competitive selection with the use of a polygraph. The author has found that in most countries
polygraph is used for the professional selection of civil service personnel. Particular attention in the article
has focused on the USA experience in conducting a polygraph survey in a competition for occupation of
[ederal, state or local government positions, as well as positions in the field of national defense. However,
the author focuses on the USA’s positive experience in protecting information obtained during polygraph
testing, in particular if the candidate for a position has undergone such a polygraph test, the results can
only be disclosed to the employer who ordered the test as well as to the employee , who passed the test.
Legislation of the USA prohibits potential employers from accessing old test results.

The article states that in Ukraine there is no single legislative act that would regulate the procedure
Jfor using the polygraph, but there are some departmental acts regulating the use of the polygraph during
the competitive selection. The author argues that the main principle of the use of a polygraph should be
voluntary. That is, testing can only take place if there is written voluntary consent of the person being
inspected. 1If the person does not consent to the testing and, accordingly, does not sign the application
Jfor voluntary consent to the procedure, then the check on this person’s polygraph is not carried out, and
the reasons for the refusal are indicated in the application. The author concluded that the information
obtained during the psycho-physiological research is a prerequisite for determining the situations that
should be discussed with the candidate for a vacancy in the civil service, in other words, this information
will contribute to the formation of the interview plan, helps the tender committee to determine the content
of the questions that it is worth discussing. The interview should be conducted in order to assess the
suitability of the candidate’s eligibility. In the article, the author insists that the commission, having
checked the submitted documents by persons who wish to take part in the competition, on compliance
with their requirements to the package of these documents and their contents, as well as the qualification
requirement, can not refuse to pass the competition on the basis the fact that the person will not consent
to a polygraph check.

Keywords: civil service; competition; hiring; vacancy; polygraph.
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PECULIARITIES OF THE CIVIL SERVICE
IN THE NATIONAL DEFENSE SECTOR

Considering the development of civil society as the driving force of the reform of the civil (public)
service as a personalized basis for ensuring public administration in various spheres of social and political
activity, in this study, the civil service is characterized by the prism of its implementation in the national
defense sector. Analyzing the current domestic and foreign legislation, the following features of the civil
service were distinguished: the two levels — the internal (staffing of the service) and the external (tasks
and functions in the national defense sector); connection with militarized service; a supporting role in the
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implementation of the main tasks by specially authorized actors (their officials), etc. The legal regulation
of the civil service in the national defense sector of Ukraine is characterized by dualism, which consists
in regulating the issues of its passage in two directions: the general (Law of Ukraine «On Civil Service»)
and the special (for example, the Law of Ukraine «On Prosecutor’s Office»). Particular attention during
the study is given to foreign experience in this field, based on comparison of such service in Ukraine
and Lithuania. Such dualism is inherent in the legal regulation of civil service in the system of national
defense of Lithuania. In addition, both in Ukraine and in Lithuania, it plays a very important role for
the implementation of an effective defense policy of the state. With radical comparative analysis of
regulatory and legal bases, the imperfect legal regulation of relations that arise in this area in Ukraine has
become apparent. National legislation on civil service in the national defense sector needs improvement
by supplementing the Law of Ukraine «On Defense of Ukraine> with the provisions on civil service in the
field of defense and, in connection with this change, other normative and legal acts in this area require
the bringing in of conformity. Proper legal consolidation in Ukraine also requires the administrative and
legal status of civil servants of the defense industry and the status of citizens and public associations
that voluntarily participate in the provision of national security and defense. Establishing in Ukraine at
the legislative level of a clearly defined notion of <civil service in the field of national defense> will,
to a certain extent, help to regulate relations in the course of such service and avoid problems in law
enforcement practice.

Keywords: civil service; the national defense sector; public professional activity; national security.
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Oco0JMBOCTI IMBLIBHOI CIIYsKOM Y CEKTOPI HANIOHAIBLHOI 000POHH

ane docridvcenns: oxapaxmepusosye uusiivy cayarcly kpizo npusmy ii soiticnenns y cexkmopi
chepu ma nHa ocHOBI aHaNI3Y BIMUUSHIHO20 MA 3apYOINCHOZ0 3AKOHOOABCEA: UUBIILHA CAYxcha Y ceK-
mopi nayionanvioi 06oponu sk nybiuna npogecitina disivnicmo noeonye 06a pieui: enympiwnii (opea-
Hi3QUitINULL) — KAOPOBI NUMAHHS NPOXOONCEHHS CAYICOU; 306HIUNITL (NPABO3ACOCOBHULL) — BUKOHANHSL
3aedany i Gynxyill y cexmopi Hayionarviol 060POHI; 0HA HEPOIPUBHO NOB’A3ANA 3 MLLIMAPUS0BANHOIO
CIYAHCO0I0 Ma YaAcmo NOKAUKAHA BUKOHYBAMU 3A0€3NeUYBaibHy POLb U000 BMILeHHs OCHOBHUX 3A80aHD
cneyiaivio ynosrosaxcenumu cyo’exmamu (ix nocadosumu ocobamu). Ciio 6paxosyeamu makoxc me, uo
npasose pezymosais UUGLILHOT CAyicoU iy cekmopi Hauionaivioi 060ponu Ykpainu xapaxmepusyemvcs
Oyaniamom, w0 NOAAZAE Y PeyI0BaAnHl NUMANL il NPOXOONCEHHS Y DBOX HANPAMAX: 3azanviomy (3aKou
Yipainu <«IIpo depacasny cayincdys>) ma cneyiarvnomy (nanpuxnad, 3axon Yxpainu <IIpo npoxypa-
mypy»). Ocobausy yeazy npudireno saxopdonnomy 0oceidy 6 yiti cepi (Jumea). Hdx ¢ Yxpaini, max i
6 Jlumei yusinvna cayicoa gidiepac documv 8ancausy poiv Onst 30icHenHs: epexmuerol 06opoHHoT noi-
muxu Oepycasu. IIpu 0okopiHHOMY NOPIBHANLHOMY AHANIST HOPMATNUBHO-NPABOBUX 0A3 0UCBUOHUM CINAILO
HeDOCKOHAe NPasose Pezyosanis 6IOHOCUN, WO BuHUKaOMb Y uiti cepi 6 Yipaini. [losedeno nompedy
YOOCKOHAIUMU 8IMUUSHSANE 3AKOHOOABCME0 Y chepl YUBLILHOT CAYHcOU Y CeKMOPL HAYIOHAILHOT 06OPOHU
wnsixom donosnenns 3axony Yipainu <IIpo ob6opony Yipainus nonoscenmsmu w000 yuinvnol cayicou
Y cepi oboponu i npusecmu y 6i0noeioHicms inwi HOpMaAMueHo-npagosi akmu 6 yit yapuni. Hareoc-
1020 NPAB06o20 3aKpinienus 6 YKpaini eumazaromy i aOMiHICMPamueHo-npagosutl Cmamyc 0epucasHux
Cyac606Yie chepu 060POHHO-NPOMUCTIOB020 KOMNAEKCY, CTMAMYC 2POMAOSH 1 ZPOMAOCHKUX 00 cOnab,
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wo 006posinvio bepymo yuacmv y sabesnevenni nayionaivnol 6esnexu ma o6oponu. 3akpinienns 6
Yipaini na saxonodasuomy picui uimko GU3HAUEH020 NOUANMA <UUGLILILA CAYNCOA Y CPepi Hauionarvioi
060pPOHU> NEBHOT0 MIPOIO DONOMONCE YPezYI08amu GIOHOCUNU NPU NPOXOONCEHHT MAKOT CAYNCOU Ma YHUK -
HYmu npobiiem y npaso3acmocosHii NPaxmuyj.

KiouoBi ciioBa: nuBiibHa ciyk6a; CEKTOP HallOHAIbHOT 000poHY; myGJiuHa podeciiiHa istib-
HICTB; HaIllOHaIbHa Oe3IeKa.

Introduction. The objective circumstances and events that have taken place
and are still taking place in the life of the Ukrainian community, as it has never
happened before, actualize the need to overcome the threats to national security
in the field of defense of the country. In turn, the development of the civil society
has become the main driving force of the reform of civil service as a personalized
basis for ensuring public administration in various spheres of social and political
activity, in particular in the national defense sector. Thus, the need to confront
armed conflict in the eastern regions of Ukraine was a prerequisite for amending
the Laws of Ukraine «On the Defense of Ukraine» [1] (amendments from February
3, 2015, February 12, 2015, December 23, 2015, June 16, 2014, July 7, 2016), «On
the Armed Forces of Ukraine» [2] (as from 05.06.2014, 06.10.2015, 16.06.2016,
07.07.2016), «On Mobilization Preparation and Mobilization» [3] (amended from
05.20.2014, 07.03.2014, 25.07.2014, 18.03.2015, 19.03.2015, 07.04.2015, 21.04.2015,
14.05.2015, 01.07.2015, 31.05.2016); adoption of the new Law of Ukraine «On the
Legal Regime of Martial Law» [4] and the Military Doctrine of Ukraine [5]. It is
important that, along with the significant legislative work on national defense issues,
a fundamentally new Law of Ukraine «On Civil Service» [6] was adopted, etc.

Analysis of recent literary studies. The field of civil service through the prism
of its implementation in the national defense sector of Ukraine is not studied enough.
Some aspects were studied by such national scholars as Horbulin V. (problematic
issues of defense reform), Rusnak I. (defense reform prospects), Melnyk O., Frolov V.,
Saganyuk F. (defense reform), Shapoval R., Solntseva K. (civil defense service) as
well as international ones — Dertouzos J. (army recruiting), Moskos Ch. (military
organization, armed forces, society), Novikovas A., Novikoviené L. (civil defense
service) etc.

Purpose of the study. The purpose of the study is to explore and highlight the
main features of the civil service, taking into account the specifics of the sphere of
national defense sector, to analyze domestic and foreign legislation (in particular, the
Republic of Lithuania) connected with the civil service. In this case, special attention
during the study is paid to foreign experience in this field, and the comparative
characteristics of such service in Ukraine and Lithuania are described.

The main body of the article. Despite the fact that the current legislation
provides for the definition of the term «defense of Ukraine» as a system of political,
economic, social, military, scientific, scientific, technical, information, legal,
organizational, other measures of the state regarding the preparation for armed
defense and its protection in the event of armed Aggression or armed conflict
(Article 1 of the Law of Ukraine «On the Defense of Ukraine»), within the limits
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of a number of its provisions, the category «national defense» is often used (for
example, part 6 of Article 2 of the Law of Ukraine «On the Defense of Ukraine»).
As a result, we consider it to be entirely justified to use these terms as identical.

Ukraine’s defense is based on the willingness and ability of state authorities, all
units of the military organization of Ukraine, local self-government bodies, a unified
civil defense system, the national economy to transfer, if necessary, from peaceful to
military status and repression of armed aggression, the elimination of armed conflict,
and also readiness of the population and territory of the state for defense [1].

National defense as one of the spheres of protection of vital interests of a man
and citizen, society and the state, in which sustainable development of society is
ensured, timely detection, prevention and neutralization of real and potential threats
to national interests as a component of national security is regulated by the Law of
Ukraine «On National Security of Ukraine» [7].

In particular, the Law of Ukraine «On National Security of Ukraine» defines
fundamental national interests of Ukraine: state sovereignty and territorial integrity,
democratic constitutional order, and prevention of interference in the internal affairs
of Ukraine; sustainable development of the national economy, civil society and the
state in order to ensure the growth of the level and quality of life of the population;
integration of Ukraine into European political, economic, security, legal space,
membership of the European Union and the North Atlantic Treaty Organization,
development of equal, mutually beneficial relations with other states.

Speaking about Lithuanian national defense, the Law «On the system of national
defense and organization of military service» is defined as a part of the system of
national security of the Republic of Lithuania, consisting of the integrity of state
institutions which purpose is to protect state sovereignty, fulfillment of obligations in
the international defense and military cooperation of Lithuania and other functions
related to national defense, a set of military personnel and workers for other
infrastructure, for enterprises and institutions created for the purpose of the national
defense [8].

It should also be noted that one of the most important strategic documents
of Lithuania in this area, namely Lietuvos gynybos politikos Baltoji knyga (the
Lithuanian Defense Policy White Paper) stipulates that the priority of Lithuanian
defense policy is not to change, namely to ensure Lithuania’s reliable independence,
territorial integrity and constitutional order. As a member of NATO and the EU,
Lithuania, together with its allies, is committed to ensuring the security of the Euro-
Atlantic area and the stability of its development. Taking into account the current
long-term security problems of Lithuania and international obligations, four main
directions of the state defense policy are distinguished: 1) strengthening of national
defense capabilities; 2) strengthening of the collective defense and consolidation
of NATO; 3) increasing state preparedness and response to armed threats; 4) the
development of regional and international security [9].

Both in Ukraine and in Lithuania are the relevant laws that define the list and
scope of competence of specific actors for the provision of national defense. In turn,
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the definition of the sphere of civil service in the national defense sector lies in the
assessment of the relevant subjects through the prism of the content of the category
«civil service».

By the way, the special legislation of Lithuania establishes the notion of the civil
service of national defense, where the latter is defined as a civil service performed
voluntarily by a citizen of the Republic of Lithuania in the system of national defense
with the consent and on conditions and in accordance with the procedure established
by normative and legal acts [8]. By contrast, the Ukrainian legislation does not
clearly define the notion of civil service in the national defense sector, although, as
a result of the analysis of the legal framework and practice, it has been proved that
such a type of civil service in Ukraine still exists and to some extent governed by
current domestic legislation.

According to one of the most widespread views on the classification of the public
service, the civil service along with the militarized service is one of the components of
the public service. So the definition of the limits of content and belonging to the civil
service lies in the plane of the ratio of civilian and militarized service. The militarized
service is characterized by special tasks and purpose, a special order of formation and
service, special requirements for vocational training. The special characteristics of
the militarized service are: the implementation of the security function, which is to
protect and defend the rule of law and order, the territorial integrity and defense of the
state, the protection of the life and health of citizens; the possibility of coercion; the
existence of a clear system of subordination, mandatory orders. In addition, employees
of the militarized service have special external attributes (uniforms, external honors),
they are given special titles. Civil service is a service of the professional staff of officials,
that is, persons providing the functioning of state authorities and local self-government
bodies. In Europe, this kind of service is usually called a civilian service, which also
allows distinguishing it from the militarized service and fulfilling the main duty of
these officials — to serve the community [10, p. 121].

In turn, in accordance with the provisions of the Law of Ukraine «On Civil
Service», the public service is a public, professional, politically impartial activity
on the practical fulfillment of the tasks and functions of the state, in particular:
1) analysis of the state policy at the national, sectoral and regional levels and
preparation of proposals concerning its formation, including the development and
conducting of expertise of draft programs, concepts, strategies, draft laws and
other legal acts, draft international treaties; 2) ensuring the implementation of the
state policy, the implementation of national, sectoral and regional programs, the
implementation of laws and other regulatory legal acts; 3) provision of affordable
and high-quality administrative services; 4) state supervision and control over
observance of the legislation; 5) management of state financial resources, property
and control over their use; 6) personnel management of state bodies; 7) realization
of other powers of the state body, determined by the legislation.

The Law of Ukraine «On Civil Service» applies to civil servants: 1) the
Secretariat of the Cabinet of Ministers of Ukraine; 2) ministries and other central
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executive bodies; 3) local state administrations; 4) the organs of the prosecutor’s
office; 5) military authorities; 6) foreign diplomatic institutions of Ukraine; 7) state
bodies, peculiarities of civil service passing which are determined by Article 91 of
mentioned Law; 8) other state bodies. At the same time, the Law of Ukraine « On
Civil Service» does not apply in particular to: the President of Ukraine; Members of
the Cabinet of Ministers of Ukraine, First Deputy and deputy ministers; Secretary
of the National Security and Defense Council of Ukraine and its deputies; People’s
deputies of Ukraine; Judges; Prosecutors; Servicemen of the Armed Forces of
Ukraine and other military formations formed in accordance with the law; Persons
of ordinary and commanding members of law-enforcement bodies and employees of
other bodies assigned special ranks.

The service in local self-government bodies is a professional, on a permanent
basis, activity of Ukrainian citizens who hold positions in local self-government
bodies, which is focused to implement the right of local self-government to the
territorial community and the separate powers of executive power bodies provided
by the law [11].

In turn, the main legal documents of Lithuania, where the provisions regulating
the civil service in this area are the Constitution of the Republic of Lithuania,
the Labor Code of the Republic of Lithuania, the Laws of Lithuania «On the
Civil Service of the Republic of Lithuania», «On the Organization of the National
Defence System and Military Service», the Statute of the Civil Defence Service of
the Republic of Lithuania, etc.

Article 2 of the Lithuanian Law «On the Civil Service of the Republic of
Lithuania» stipulates that the civil service is a legal relationship that arises in
connection with the acquisition of the status of a civil servant, as well as a result of
the administrative activity of a civil servant in a state or municipal institution or
establishment in the implementation of policies of a certain sphere of government or
coordination of their implementation, distribution of financial resources and control
over their use, audit, adoption and application of legislation, execution of decisions
of state and municipal bodies in the field of public administration, preparation
and approval of drafts of normative acts and provision of conclusions on personnel
management [12]. At the same time, Article 4 of this Law states that its scope
extends to all civil servants, but other laws and regulatory documents regulating
labor relations and social guarantees may be applied to civil servants to the extent
that the given law does not regulate their status or social guarantees. We emphasize
that in Ukraine, in accordance with Article 3 of the Law «On Civil Service», its
action extends to civil servants of ministries, namely, the Ministry of Defense of
Ukraine and officials of military administration. At the same time, the peculiarities of
passing the civil service in the national defense sector of Ukraine are still regulated
by special legal acts.

Summing up the above, based on the special legislation regulating the issue of
civil service, the representatives of the civil service in the national defense sector
should include:
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1. State officials of the Cabinet of Ministers of Ukraine — the powers of the
Cabinet of Ministers of Ukraine in the national defense sector are defined by Article
9 of the Law of Ukraine «On the Defense of Ukraine». Secretariat of the Cabinet of
Ministers of Ukraine does not have its own powers (tasks, functions) in the national
defense sector. However, based on the fact that the main tasks of the Secretariat
are organizational, expert-analytical, legal, informational, logistical support for the
activities of the Cabinet of Ministers of Ukraine, government committees [13],
the first one performs organizational (provisioning) activities in relation to the
implementation of specific powers in the national defense sector which is endowed
by the Cabinet of Ministers of Ukraine.

2. State officials of the Ministry of Defense of Ukraine — the powers in the
national defense sector are defined by Article 10 of the Law of Ukraine «On the
Defense of Ukraines.

The Ministry of Defense of Ukraine, in accordance with the Law of Ukraine
«On Central Executive Bodies» [14], is the central executive body that ensures the
formation and implementation of state policy in one or more of the areas specified by
the Cabinet of Ministers of Ukraine, which are entrusted to the Cabinet of Ministers
of Ukraine by the Constitution and laws of Ukraine. In turn, the Ministry of Defense
of Ukraine defines the provisions of the Law of Ukraine «On Defense of Ukraine»,
in particular, as the central body of military management under the jurisdiction of
the Armed Forces of Ukraine. At the same time, the personnel of the Armed Forces
of Ukraine consists of servicemen and employees of the Armed Forces of Ukraine
(Article 5 of the Law of Ukraine «On the Armed Forces of Ukraine»).

In such a state of affairs, the Ministry of Defense of Ukraine, without being a
separate component of the Armed Forces of Ukraine, is the central executive body
(demilitarized structure), to which the above armed forces are subordinated (Article
3 of the Law of Ukraine «On the Armed Forces of Ukraine»), that is, the first one
plays the leading organizational and managerial role in the national defense sector.
In this case, the personnel of the apparatus of the Ministry of Defense of Ukraine
is civil servants [15].

3. Civilians occupying military positions in peacetime (on terms of a fixed-term
employment contract).

Article 6 of the Law of Ukraine «On Military Duty and Military Service» [16]
stipulates that military positions (staff positions to be replaced by servicemen) and
their respective military titles shall be envisaged in states (staffed drawings) of
military units, ships, military units management, institutions, organizations, higher
military educational institutions and military training units of higher educational
institutions. In turn, individual military positions in peacetime may be replaced by
civilians in accordance with the procedure established by the Ministry of Defense of
Ukraine or by reservists in accordance with the procedure established by the General
Staff of the Armed Forces of Ukraine (under terms of a fixed-term employment
contract). In particular, the Provisional list of military positions of the Armed
Forces of Ukraine, which in peacetime may be replaced by civilians (on terms of a
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fixed-term employment contract) to positions which, in peacetime, may be replaced
(by the terms of a fixed-term employment contract) by civilians, for example:
on-board aircraft technician, on-board engineer, instructor, geodesist, chief engineer,
energy engineer, engineer-inspector, inspector, cartographer, helicopter commander,
ship commander, ship commander-pilot instructor, pilot, Chief of Officers’” House,
officer-political scientist, officer-psychologist, assistant flight officer, assistant ship
commander, assistant leading engineer, leading engineer, leading test engineer, senior
aviation instructor, senior aircraft technician, senior aircraft technician-instructor,
senior flight engineer, senior in-flight engineer-instructor, senior technician, deputy
head of the commission, doctor, chief of the cabinet, intern, leading surgeon, leading
therapist, senior doctor, engineer, chief engineer, chief engineer - deputy chief of unit,
deputy chief of the hospital, chief of medical service, head of the faculty, aircraft
specialist (total 601 names of military posts) [17].

A fixed-term employment contract, with the help of which the replacement
of certain military positions is carried out, is made between the employee and the
commander (chief) of military units, institutions, establishments and organizations,
which includes posts that may be substituting. In case of necessity to appoint an
employee to a military post, which according to the nomenclature of positions
for appointment of servicemen is assigned to the authority of another official,
replacement of this post is carried out only after obtaining written permission of
such official.

In this case, if the corresponding position is subject to replacement on the basis
of the conducted competition, the latter shall be announced only after obtaining a
written permit of an official, to the nomenclature of positions for the appointment
of servicemen which assigned such a post.

The term of a fixed-term employment contract with employees who replace
vacant military positions is determined prior to appointment to this position of
a serviceman. In the case of the acceptance of employees for positions, staffed by
female servicemen, for the period of their pregnancy and childbirth, as well as for
posts, staffed by servicemen for the period of their child-care leave, the term of the
fixed-term employment contract is determined until the return of servicemen, who
hold these positions, from pregnancy and childbirth or childcare leave.

The statement indicates that civilians may substitute military positions and,
accordingly, perform the functional duties of servicemen (in the national defense
sector), mainly as an exception, and only in peacetime, in accordance with the List
of Professional Names of Workers of the Armed Forces of Ukraine [18] developed
on the basis of the Classifier Professionals of DK 003:2010, approved by the order
of the State Consumer Standard of Ukraine dated 28.07.2010 Ne 327 [19].

However, according to the general rule, the work, which may be provided by
specialists, including civilian professions, in the Armed Forces of Ukraine should
carry out by servicemen.

4. State officials of the State Service for Special Communications — major
powers in the sphere of national defense are defined by Article 12 of the Law of
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Ukraine «On the Defense of Ukraine»; duties — paragraphs 32, 33 Article 14 of the
Law of Ukraine «On the State Service for Special Communications and Information
Protections» [20].

5. State officials of the Main Management Authority of the National Guard
of Ukraine and the military management bodies of the strategically territorial
associations of the National Guard of Ukraine — the main powers in the national
defense sector are defined ibid. One of the functions of the National Guard of
Ukraine is to participate in the tasks of territorial defense (paragraph 17, part 1,
Article 2 of the Law of Ukraine «On the National Guard» [21]); during the course
of the martial law the National Guard of Ukraine fulfills the tasks of defense of the
state, subordinated to the Ministry of Defense of Ukraine (Article 6 of the Law of
Ukraine «On the National Guard of Ukraine»).

6. State officials of bodies and units of civil protection (State Emergency Service,
Emergency and Rescue Service, Strategically Rescue Service of Civil Protection) —
the main powers in the sector of national defense are defined in Article 12 of the
Law of Ukraine «On the Defense of Ukraines.

7. State officials of the State Border Guard Service of Ukraine — the main
powers in the sector of national defense are specified in Article 12 of the Law of
Ukraine «On the Defense of Ukraine»; participation in the implementation of
territorial defense measures as well as measures aimed at compliance with the legal
regime of martial law and state of emergency, is assigned to the responsibilities
of the State Border Guard Service of Ukraine in accordance with paragraph 4 of
Part 1 of Article 19 of the Law of Ukraine «On the State Border Guard Service of
Ukraine» [22].

8. Other central executive authorities (for example, the Ministry of Internal
Affairs of Ukraine, Ministry of Finance of Ukraine, Ministry of Infrastructure of
Ukraine, etc.) — the main powers in the sector of national defense are defined in
Article 13 of the Law of Ukraine «On the Defense of Ukraine».

9. State officials and prosecutors of the public prosecutor’s office — the
prosecutor’s office fulfills powers in the sphere of national security of Ukraine in
accordance with the Constitution of Ukraine and the Law of Ukraine «On the
Prosecutor’s Office of Ukraine» (Article 13 paragraph 13 of the Law of Ukraine «On
the Fundamentals of National Security of Ukraine»). The organizational and legal
status of prosecutors is established by the Law of Ukraine «On Prosecutor’s Office»
[23]. At the same time, the legal status of employees working in the apparatus of the
Prosecutor’s Office is determined in accordance with the General Law «On Civil
Services.

10. Judges of courts of general jurisdiction — courts of general jurisdiction carry
out legal proceedings in cases of crimes in the area of protection of state secrets,
inviolability of the state border of Ukraine, provision of call and mobilization.

11. State officials of local state administrations — the main powers in the sector
of national defense are defined in Article 14 of the Law of Ukraine «On the Defense
of Ukraine».
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12. Officials of local self-government bodies — the main powers in the sector of
national defense are defined in Article 15 of the Law of Ukraine «On the Defense
of Ukraine».

It should be noted that an important role in the national defense sector of
Ukraine is played by civil servants who took direct part in the east of the country
in the anti-terrorist operation (from April 2014 to April 2018) and joint operations
(from April 2018 and until now). Thus, the Decree of the Cabinet of Ministers of
Ukraine «On Approval of the Procedure for the Psychological Rehabilitation of
the Participants of the Antiterrorist Operation and the Victims of the Revolution
of Attractiveness» clearly defines the definition of the participants in the anti-
terrorist operation — these are persons who participated directly in the antiterrorist
operation and who have one of the following statuses: a participant in hostilities —
in accordance with p. 19 and 20 of part one of Article 6 of the Law of Ukraine
«On the Status of Veterans of War, Guarantees of Their Social Protections; the
invalid of war — in accordance with p.11-14 of part two of Article 7 of the above-
mentioned Law; participant to the war (war veteran) — in accordance with p. 13 of
Article 9 of the mentioned Law [24]. And in the text of the Law of Ukraine «On
the Status of War Veterans, Guarantees of Their Social Protection» it is said that
the participants of the antiterrorist operation may be civil servants of enterprises,
institutions, organizations involved in the anti-terrorist operation, to ensure the
implementation of measures to ensure the national security and defense. It is clear
that such employees, including civil servants, still refer to civil servants in the
national defense sector and, at the same time, they are subject to certain provisions
of the civil service legislation of Ukraine.

The above provides grounds for arguing that the civil service in the national
defense sector is inextricably linked with passing militarized service. These types
of public service are conducted within the framework of one public administration.
For example, the personnel of the State Service for Special Communications
and Information Protection of Ukraine include servicemen, state officials and
other employees [20]. A similar approach to the structuring of personnel is also
characteristic for the National Guard of Ukraine, civil protection agencies and the
State Border Guard Service of Ukraine.

Moreover, in case of the district, regional state administration’s acquisition of
the status of a district or regional military administration1, the posts of state officials
in such administrations may be replaced by servicemen of military formations
established in accordance with the laws of Ukraine, by persons of ordinary and
commanding members of law enforcement agencies, civil defense services, who are
sent there in accordance with the procedure established by law for the performance
of tasks in the interests of the state’s defense and its security (Article 4 of the Law
of Ukraine «On the Legal Regime of Martial Law»).

! Military administration is a temporary state body that can be formed to ensure the introduction and
implementation of measures for the legal regime of martial law, defense, civil protection, public order
and security, protection of the rights, freedoms and legitimate interests of citizens.
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It is also important to note that, in accordance with Article 12 of the Law
of Ukraine «On National Security of Ukraine», the security and defense sector
of Ukraine consists of four interrelated components: security forces; the forces of
defense; defense industrial complex; citizens and public associations that voluntarily
participate in the provision of national security [7]. Undoubtedly, persons performing
functions in the field of defense-industrial complex are civil servants working in the
national defense sector of Ukraine. However, at the same time their legal status is
not regulated by the current domestic legislation, although it is obvious that this
status should be clearly defined in the above-mentioned Law, by supplementing
it with the relevant provisions. In addition, the legal status of citizens and public
associations that voluntarily participate in the provision of national security and
defense, in particular, also requires its proper legal consolidation. Thus, for the
proper legal regulation of relations arising in the course of civil servants performing
functions in the national defense sector, it is also necessary to amend the Law of
Ukraine «On National Security of Ukraine» and thus regulate the gaps existing in
the domestic legislation to date.

According to our conviction, following the above-mentioned and after a
thorough analysis of the Lithuanian legislation regulating the issue of civil service
in the national defense sector, the following should be singled out.

NATO plays a special role in the Lithuanian national defense sector. Section
IT of the Lithuanian Law «On the Basics of National Security of the Republic
of Lithuania» dated December 19, 1996, stipulates that Lithuania, in the event
of a direct threat to its territorial integrity, political independence or security,
urgently requests NATO consultations [25]. Taking into account that the officers
of the committees carry out the coordination and organizational functions in the
Lithuanian national defense sector, we can say that they are an important part of
ensuring the national security of the state.

Public servants of the Office of the Cabinet of Ministers of Lithuania carry out
organizational, coordinating, and analytical functions of the highest executive body
in the state [26]. But despite the fact that these civil servants are not empowered
in the field of defense in accordance with national legislation, we can say that they
fulfill the auxiliary functions of the Cabinet of Ministers all the same with officers
in the national defense sector. We emphasize that the functions of the Cabinet of
Ministers of Lithuania in the system of national defense are defined and enshrined
in the Law of Lithuania «On the Fundamentals of National Security of the Republic
of Lithuania».

As for the Ministry of National Defense of Lithuania, namely civil servants of
this body are considered. The Ministry consists of a sufficiently large number of
departments, commissions and working groups that carry out the organizational
functions of the body and their main task is to ensure the proper and effective
functioning of the Ministry of National Defense of the Republic of Lithuania. The
above departments include: Second Division of Operations at the Ministry of
National Defense; the department of centralized financial and property services;
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Department of Infrastructure Development at the Ministry of National Defense;
Department of general affairs; Division of mobilization and civil resistance; and the
Information Technology Service at the Ministry of National Defense. Commissions
in which civil servants work in the sectors of national defense of Lithuania include:
Election Commission and Appraisal of Association Programs and State Institutions
(Order of the Minister of National Defense «On Formation of the Election
Commission and Appraisal of Association Programs and NGOs»); Commission
on Planning of Publishing and Publications of the Ministry of National Defense
(Order of the Minister of National Defense «On Approval of the Regulations
of the Publishing Commission for the Planning and Approval of the National
Defense System»); Public Relations Coordinating Unit of the Ministry of National
Defense (Order of the Minister of National Defense «Conclusion of the Group
for the Coordination of Public Relations of the Ministry of National Defense
and approval of its work regulations»); National Defense Research Coordination
Unit (Order of the Minister of National Defense «On the Establishment of the
Group for the Coordination of the Research Work of the National Defense System
and the Approval of its Rules of Work»); Advisory Board on the Awards and
Promotions of the Ministry of National Defense (Order of the Minister of National
Defense «On the establishment of the Advisory Commission for the awarding and
promotion of the Ministry of National Defense and approval of its provisions»),
the Commission on the Selection and Certification of Civil Servants National
Defense System (Order of the Minister of National Defense «On Approval of the
Regulations and Formation of the Commission»); Commission on the Selection of
Civil Servants for Servicing Abroad (Order of the Minister of National Defense
«On the Establishment of the Commission for the Selection of Civil Servants of
the National Defense System for Service Abroad and approval of its provisionss),
the Commission on the Selection of Civil Servants for the Improvement of
Qualifications Abroad (Order of the Minister of National Defense «On Approval
of the Commission on the Selection of Civil Servants for Diversification of
qualifications abroad and its provisions»; Commission for Evaluation of the Civil
Service of the Ministry of National Defense (Order of the Minister of National
Defense «On the Formation of the Civil Service Evaluation Commission for Civil
Servants»); Commission for consideration of applications for material support of
the Ministry of National Defense (Order of the Minister of National Defense «On
the Formation of the Application for Submission of the Commission on Material
Benefits and Approval of its Rules of Works); Commission on the coordination
of communication systems and information systems of the National Defense
(Order of the Minister of National Defense «On approval of the Rules of work
of the Coordinating Commission on information and communication systems
of the National Defense System»); Special Committee of Experts on Personnel
(Order of the Minister of National Defense «On the Establishment of the Special
Commission of Experts on Personnel of the Ministry of National Defense and
Approval of its Provisions») [27].

ISSN 2414-990X. Problems of legality. 2019. Issue 145 163



AMIHICTPATUBHE IMPABO | ITPOLJEC

Despite the fact that the civil servants of the above-mentioned bodies perform
functions that are related to the national defense sector, their professional activity
is still regulated by the main labor legislation of Lithuania, but it is also regulated
by special legal documents, depending on the particulars of professional activity.

By the way, in accordance with the Law of Lithuania «On the Fundamentals of
National Security of the Republic of Lithuania» some powers within the scope of its
competence in the field of national defense are held by civil servants of such bodies
and institutions as: the Ministry of Foreign Affairs of Lithuania, the Ministry of
the Interior of Lithuania and its internal Public Security Service, Financial Crime
Investigation Service, State Border Guard Service, Department of Public Security,
specialized research institutions, Lietuvos $auliy sgjunga, etc.

In general, in accordance with Article 71 of the Lithuanian Law «On the
Organization of the National Defence System and Military Service», civil servants
of the national defense system of Lithuania are divided into civil servants who
carry out civil service of protection under civil service contracts and other civil
servants.

Civil service of national defense is carried out according to the established
procedure at the institutions of the national defense system, other state or municipal
institutions, as well as in international or European educational institutions
and foreign institutions, where it is not necessary to involve servicemen for the
fulfillment of official functions, but requires special knowledge or experience in the
field of the national defense. In order to ensure the high qualifications and stability
of the civilian personnel of the national defense system, the government may impose
restrictions on which part of the civil servants of the national defense system may
fall under the terms of the employment contract. Within these limits, the Minister
of National Defense establishes the positions of civil servants of the national defense
system. The labor relations of civil servants of the national defense system are
regulated by the Law of Ukraine «On Civil Service» [8].

At the same time, with regard to civil servants in the national defense sector,
the Law of Lithuania «On the Organization of the National Defence System and
Military Service» stipulates that some requirements and conditions of service are
regulated by the Statute of the Civil Protection Service and qualification categories
for such employees can also be awarded in accordance with the procedure established
by the Statute of the Civil Protection Service. And civil servants with whom a civil
defense contract has been concluded and which have certain conditions of service
and social guarantees applicable to servicemen of professional military service
may receive them in accordance with the procedure established by the regulatory
enactments of the Cabinet of Ministers of Lithuania. We emphasize that when
entering the civil service in the national defense sector, the person takes an oath, as
established by the Statute of the Civil Defense Service. Obligatory condition of the
civil service contract is the obligation to serve in the civil service of the National
Defense Service in accordance with the conditions and procedure established by
laws, other legal acts and statutes. In addition, the monetary compensation of civil
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servants of the Civil Defense Service is regulated by the Law of Lithuania «On Civil
Service» and the Statute of the Civil Defense Service.

Conclusions. Thus, based on a thorough analysis of domestic and foreign
legislation, the peculiarities of civil service in the national defense sector are as
follows:

1) civil service in the sphere of national defense as a public professional activity
combines two levels: internal (organizational) — refers to personnel service and
external issues (law enforcement) — concerns the performance of tasks and functions
in the national defense sector;

2) civil service in the national defense sector is inextricably linked with a
militarized service that manifests itself: a) in the joint service within a single public
administration; b) in case of the replacement of the positions of civil servants of
military administrations by militarized service representatives; ¢) when replacing
certain military positions in the Armed Forces of Ukraine by civilians (on terms of
a fixed-term employment contract);

3) civil service in the national defense sector is often called upon to perform a
secure role in the implementation of the main tasks by specially authorized subjects
(their officials) in this area;

4) the legal regulation of civil service in the national defense sector is
characterized by dualism, which consists in regulating the issues of passing in two
directions: general (Law of Ukraine «On Civil Service») and special (for example,
the Law of Ukraine «On Prosecutor’s Office»). By the way, such dualism is inherent
in the legal regulation of civil service in the system of national defense of Lithuania;

5) civil service in the national defense sector, both in Ukraine and in Lithuania,
plays a very important role in the implementation of an effective defense policy
of the state. But with radical comparative analysis of regulatory and legal bases,
the imperfect legal regulation of the relations that arise in this sphere in Ukraine
is obvious. Therefore, based on positive international practice and experience, we
consider it necessary to improve domestic legislation in the field of civil service in
the national defense sector, by supplementing the provisions of the Law of Ukraine
«On Defense of Ukraine» according to civil service in the field of defense. And
also, in connection with this change, bring other regulatory acts in this area into
conformity;

6) proper legal consolidation in Ukraine also requires the administrative and
legal status of civil servants in the sphere of the defense industrial complex and the
status of citizens and public associations that voluntarily participate in the provision
of national security and defense. It is obvious that in order to effectively improve the
legal regulation of relations arising from the performance of the functions mentioned
above by the above-mentioned employees in the national defense sector, it is also
necessary to amend the Law of Ukraine «On National Security of Ukraine» and thus
regulate the gaps existing in the domestic legislation to date;

7) it is also important to establish in Ukraine, at the legislative level, a clearly
defined notion of «civil service in the field of national defenses». This will to a certain
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extent help to resolve the relationship in the course of such a service and avoid
problems in law enforcement practice.
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Oco0eHHOCTH IPasKIAHCKOI CIIyKObI B CEKTOPE HAIIMOHAIBHOI 0GOPOHBI

laemcst xapaxmepucmuxa zpaxcoanckoil cayncovl 6 cexmope HauUoHAIHOU 000POHDL C YUemom eé
ocobennocmetl u cneyuguxu coomeemcmeyrouel cepvl. Ha ocrnose ananusa omeuecmeeniozo u 3apy-
6edncH020 3aKOHOOAMENLCMEA 6LLOCAIOMCS CAeOYIowUe 0COOEHHOCTIL: ZpaXcianckas ciyxcba 6 cekmope
HAUUOHATLHOU 060POHDL KaK NYOIUUnas npopeccuonanvias 0esmeivnocms 08yxyposresas (opeanusa-
UYUOHHBITL U NPABONPUMEHUMENLHBITL); OHA HEPAZPHIGHO CBA3ANA € MUIUMAPUZOBANHOU CAYHCOOU U UACTNO
nPU3Bana GoINOIHIMYb 00ECNeuUmenvHyIo POl N0 BONIOUCHUI0 OCHOBHBIX 3A0au CREYUALLHO YNOJIHOMO-
uennviMU cybvexmamu (ux donxcnocmuvimu auyamu). Credyem yuumoiams makxdice mo, 4mo npasosoe
pezyauposanue epaxcoanckoil Ciyrcovl 8 Cekmope HAyUOHAILHOU 000POHbL YKpauHvl Xapakmepusyemcs.
OYanUIMOM, 3aKIIOUATOUCMCSL 8 PEZYIUPOBAHUU BONPOCOE e NPOXOACOCHUS 68 OBYX HANPABLEHUSX: 0OUEeM
(nanpumep, 3axon Yepaunot <O zocyoapcmeennoii cayscoes) u cneyuanviom (nanpumep, 3axon Yxpaumno
<O npoxypamype»). Ocoboe enumanue yoensiemcs 3apyoeicHomy onvimy 6 IMoii chepe na ocHose cpag-
Henust maxotl cayicovt 6 Yipaune u Jlumee. Ilo0oOHvitl Oyarusm npucyuy u npagosoMy pezyruposa-
HUIO ZPANCOAHCKOT CAYHCObL 8 cucmeMe HayuoHaHol oboporvl JJumeol. K momy e, kax e Yxkpaune,
max u 6 Jlumee, ona uzpaem 6axHy poiv s OCYWECmeneHus 3pPHeKmusHot 000POHHOU NOIUMUKU
zocyoapcmesa. Ilpu cpasnumenviom ananuse HOPMAMUBHO-NPABOBHIX A3 YCMAHOBLEHO HECOBEPULEHHOE
npasosoe pezyauposanue OmHoOUeHUl, BO3HUKaowuUx 6 amoi cepe ¢ Yipaune. Ilosmomy 1neob6xodumo
YCOBEPUEHCMBOBAMD OMEUCCNEEHHOE 3AKOHOOAMELCME0 KACAMENDHO ZPANCOANCKOU CLYIHCObL 8 CEKMOpe
HayuoHarHotl 060ponvl nymem donoanenus: 3axona Ykpaunvt <06 06opore Ykpaunvls noi0NceHUIMU
0 epascoancrotl cryxrcoe 6 cghepe 060POHLL U NPUBECU 8 COOMBEMCMEUE OpY2iUe HOPMATMUBHO-NPABOBIE
axmot ¢ amoil obnacmu. Hadreicawezo npasosozo 3axpenienus 6 Yipaune mpebyiom aOMunucmpamus-
HO-NPABOBOTL CMAMYC 20CYIAPCMBEHHBIX CAYICAUUX Chepbl 000POHHO-NPOMBIULEHHOZ0 KOMILIEKCA U CIA-
myc epasxcoan u 00uwecmeennvix 00vedunenull, 006POBOILHO YUACMBYIOUUX 6 00ECNeUeHUU HAUUOHATLHOL

ISSN 2414-990X. Problems of legality. 2019. Issue 145 167



AMIHICTPATUBHE IMPABO | ITPOLJEC

besonacrocmu u 060ponvl. 3axpenienue ¢ Ypaune na 3ax0H00amesvHoM YposHe uemroz0 onpeoeseis
<«2paxcoanckas cayncda 6 chepe HayuoHaILHOL 060POHBL> 8 ONPEOCICHHOT CIENEHU NOMOICET YPe2yiu-
POBAMH OMHOULEHUSL NPU NPOXOACOEHUU MAKOTL CAYNCObL U U3bENCamb NPOOIEM 8 NPACONPUMEHUMELLHOL
npaxmuxe.

KioueBbie cioBa: rpaskiaHcKast ciyxk06a; CeKTOp HAIMOHATBLHOUW 060POHbL; mybindHas mpode-
CCHOHAJIBHASI [IEATEIbHOCTD; HAIIMOHAbHAS 6E30MaCHOCTb.
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Mepialisi Ik aJbT€PHATHBHUIA CIOCIO BUPILIEHHS MyOJIiYHO-TIPABOBUX CIIOPIB

Cmamms npucesuena 00cioNcennio incmumymy mediayii 6 aOMiHICMpamueHoMy CYOOUUHCME.
Y 36’sa3Ky 3 6Hecennsim 3min 00 NpouecyarvHux K0OeKcie ananis nosen, sxi ¢ y Kodexci adminicmpamug-
1ozo cydouuncmea Ykpainu, na oanuii uac ¢ axkmyanvnum sasoannsm. OOHi€Io i3 MaKux Hoeen € incmu-
mym mediayil, AKUL BUKIUKAE 3AUIKABIEHICMY SIK ceped MeopemuKie, max i npaxmuxis.

Mediayis — ue anvmepnamuenuil cnocio GUPIUEHHs CNPas, AKUL WUPOKO BUKOPUCTIOBYEMbCA 6
nposionux xpainax-urenax €sponeticvkozo Corosy.

Y 36’asky 3 npaenennuam Yxpainu cmamu nosnonpasnum unenom €aponeiicvxozo Coro3y eusuenns
nO3UMUBHO20 00CEI0Y NPOBIOHUX EBPONEUCHKUX 0epicas € doulivium. Bunukae neobxionicms npusedenis
wuHH020 3aKono00ascmea 00 cmandapmis nposionux esponeticokux Oepacas. Taxi 3minu neoOxioni i y
chepi cydouuncmsa, soxkpema adminicmpamuenozo. Ilepwouepzosum 3aeoannsm 0is OeMOKPAMUUHOL
Kpainu € 3abesneuenis cnpasediusozo npasocyoos. Odun 3i cnocobie epezymosanns cnopis — cydosa
mediayis, sxa 3abesneuye weudke supiuenis cnopy 6es cyoosozo po3eisioy.

Bapmo sasnauumu, wo cydosa mediavis € documo 0ic6UM ATLMEPHATMUSHUM CROCOOOM GUPTUEHILSL
cnopis. Aemopu 30cepedunu 010 yeazy na 00CHIONCeHHT Mexanismy enposadicenns mediayii 6 aomini-
cmpamuene CyoouuHCmeo, BUBUEHHI NOUMUBHOZO €6PONEUCHKOZ0 J0CEI0Y 3 0aH020 NUMAHHS 3 MEmoi0
YCYHEHHsL NPO2ATUN Y GIMYUUIHAHOMY 3AKOHOOABCME.

Y cmammi xoncmamosano, wo mediauis 6ynra 6i0oma we PUMCOKOMY MA ZPEUbKOMY Npasy.
Ilepwoto kpainoio na esponeticokomy KOHmMuHenmi, SKa nouald 6UKOPUCMOSY8amu Mediayilo, cmaia
Benukxa Bpumanis. Aesmopu pobisims nponosuyio wo0o cmeopenns Hayionaiwiozo incmumymy eupi-
wenns cnopie.

Snauenns mediayii nonsizac y momy, wo, 3 00H020 6OKY, 60HA POIBAHMANCUMD AOMIHICMPAUBH]
cyou, 3 tHuL0z0 — Oanuil itHcmumym Hadacmv 3mMozy Weuoko eupiwumu cnpagy 6es yuacmi cyoy i mum
camum 3exonomumu uac ma xowmu. Mediamop wyxae KomMnpomicre 63acMosuzione piulenms Mije cmo-
DOHAMU MA BHCUBAE BCL 3aX00U W00 3anobizanis suHUKHenHs Kondaixmy 6 maioymuvomy. Ilepemoscus
He ICHYE, OCKIILKU PIUEHHS Y Cnpagi Mae 3a0060JbHUMU 00U06E CMOPOHLL.

IIpoyecyanvre s3axonodascmso, a came erasa 4 Kodexcy aominicmpamuenozo cyoouuHcmsa, 6U3Ha-
uae nopsidoK 8pezyII06anis Cnopy 3a yuacmi cyooi. Axkuo cnip ne 80anocs 6pezyi08amii, mo noGMopHa
mediauis ne 0onycKkacmvcs.

Asmopu cnpocmosyiomy QyMKy npo me, wo 4acmo nyoaiuHo-npasosi cnopu 66axncaiomy Hemedia-
benvnumu i 06rpyYHMOBYI0Ms C8010 NO3ULIO.

Ilosumuenum nacrioxom mediayii € i me, wo pienns, sxe npuiinsame 3a it naciiokamu, mae Gymu
BUKOHAHE Y HALIKOPOMU CMpoKu, 60 60HO € Komnpomichum. Ha npaxmuuyi piwenns cyoy 8UKOHYIOMbCSL
mpusanull uac abo 63azaii ne GUKOHYIOMbCS, MOMY Nepeazoio mediauyii € me, wo piuents, npuiHsimi 3a
11 nacriokamu 6UKOHYIOMBbCsL CMOBIOCOMKOBO.

Hessajcarouu na nosumueni momenmu 3anposadicenns 0anozo incmumymy 6 Yxpaini, asmopu éxa-
3Y10mb i na NPOOIEMHI NUMANHSL, AKI GUHUKAIOMb NPU 3ACMOCYBani Mediayii.

Y cmammi npoananizosano nosumusnuil inosemuuil 0oceio 3 oanozo numanns. Hadaiomocs 6iono-
61011 nPono3uuii 100 YOOCKONALEHIS GIMUUIHAN020 3AKOH00ABCMEA.

Mediauis e npozpecom 6 yxpaincokomy npasocyodi. Ii memoro e 3abeaneuenns docmyny epomadsm
00 npasocyoos, NOKpawerHs sKkocmi cyOoUX pilleHs, PO3BAHMANCEHHS CYOi6.

Kiouosi cioBa: Memiaiisi; Memiatop; cyiaas; TnpaBocyis; myOJaiduHO-TIPABOBUIA  CIIip;
CYIOYUHCTBO.
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“Avoid suing,

Make your opponent come to a compromise.
Pay attention to the fact that the nominal
victory in court is often a real defeat

in the time and money costing”.

A. Lincoln

Problem statement. In connection with the desire of Ukraine to become a full-
fledged member of the European Union, there is a need to bring existing legislation
to the standards of the leading European states. Such changes are also needed in the
sphere of legal proceedings, in particular administrative ones. The priority task for
a democratic country is to ensure fair justice. One of the ways of resolving disputes
is the judicial mediation that provides the quick dispute resolving without trial.

Taking into account that today the trust of Ukrainians in the judicial system is
rather low, as well as in connection with the international obligations of our state
to study and implement new methods of disputes resolving is the topical issue of
nowadays.

World practice shows that today mediation is one of the most popular forms of
conflict resolution, since practically 90 % of all mediation procedures are successfully
completed for conflicting parties [1].

Recent reseach and publications analysis. The procedure of mediation is of
great interest to domestic and foreign scholars such as S. Zagainov, G. Goncharov,
V. Komarov, Yu. Prytyka, V. Reznikov, S. Fursa, T. Podkovenko and others.

In connection with the adoption by the Verkhovna Rada of Ukraine of the new
Code of Administrative Proceedings, the institution of mediation became a novelty.
An important issue of the present is the mechanism of the implementation of this
alternative-native method of resolving disputes in administrative justice researching,
the study of a positive European experience on this issue in order to fill gaps in
national legislation.

The purpose of the article is to study the institute of mediation in administrative
proceedings, to analyze the current legislation on resolving public disputes through
mediation, to investigate problems that arise in practice, European experience and
provide relevant proposals.

Presentation of the main material. The use of mediators to resolve disputes
has been recorded since ancient times; the historians pay attention to similar cases
in the trade relations of the Phoenicians and in Babylon. In Ancient Greece there
was a practice of the use of mediators (proxenetas). Roman law, starting with the
Code of Justinian (530-533 AD), recognized the mediation. The Romans used
different terms to refer to the “mediator” such as: internuncius, medium, intercessor,
philantropus, interpolator, conciliator, interlocutor interpres, and finally mediator. In
some traditional cultures, the figure of a mediator was treated with special respect
and revered on a par with priests or tribal leaders. Mediation in its modern sense
began to evolve in the second half of the XXth century, first of all, in the countries
of Anglo-Saxon law, such as the USA, Australia, Great Britain, and then began to
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spread in Europe. As a rule, the first attempts to use mediation were concerned
the resolution of disputes in the field of family relations. Subsequently, mediation
was recognized in resolving a wide range of conflicts and disputes, beginning from
conflicts in local communities and ending with complex multilateral conflicts in the
commercial and public spheres [2].

So, as we see, the mediation was known also to the Roman and Greek law. It
should be noted that mediation on the European continent was the first to be used
by Great Britain. Unfortunately, this procedure has been introduced in Ukraine
recently.

The Council of Europe Committee of Ministers in its Recommendations No.
R (86) 12 of September,16,1986 “On Measures to Prevent and Reduce Excess
Workloads of Judges” paid the attention of states to the contribution of national
courts to the reconciliation of the parties both outside the judicial system and to
(or) in the trial process.

In this regard, it was proposed to place on the judges, as one of the main tasks,
the responsibility for achieving reconciliation of the parties and the conclusion of a
settlement agreement on all relevant issues, both before and at any stage of the trial
process. In connection with this the change of procedural legislation, including the
administrative proceeding is due to a number of novels that characterize the modern
direction of legal proceedings development.

One of such novels is the dispute settlement with the participation of a judge.
A characteristic feature of such a novel is the implementation of judicial mediation
in the administrative process, which is a part of the preparatory process. The nature
of such a settlement is that the reconciliation initiative, or the settlement of an
administrative legal dispute with the participation of a judge, belongs to the parties
to the dispute, and not to the judge.

The judge by his own will or his right cannot initiate or independently
implement the dispute settlement process, since such a procedure has its own
specific, non-procedural form that cannot take place without the consent of the
parties. Such agreement (petition) of the parties must have the written form. At this
stage, it is difficult to identify the parties as the sides of legal proceedings; they are
rather parties of negotiations.

Negotiations are usually not mandatory in legal sequence, as is the case in
classical justice. This is a more democratic procedure in which you can express your
attitude to the dispute, suggest your way out of the situation, ask the other party
to go to a meeting on a matter with an equivalent on this substitute, etc. At the
same time, the judge acquires essentially the status of a state mediator, on which,
according to his status, all organizational issues lie, as well as the management of
the negotiation process, the choice of the form of negotiations, etc. In spite of the
democratic nature of this process, negotiations in its entirety are of a procedural
nature, since its form is regulated by procedural rules of law. Such a conglomerate
has its own procedural principles, which affects both the confidence of the parties
in such procedures and the expectations regarding the speed of dispute resolving in
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essence without a “deployed litigation”. One of these principles is the principle of
confidentiality.

All procedural actions of dispute resolving with the participation of a judge
are of confidential character. Confidentiality, in its general sense, is a mandatory
rule according to which all information that has received during the judicial and
mediation procedures is not subject to disclosure, whether orally and in writing,
unless otherwise it is not stipulated by the parties’ agreement. Thus, such information
becomes essentially information only for use in the internal judicial-media space.
This rule applies not only to parties, their representatives, but also judges, since such
a rule is their professional duty [10, p. 249-250].

Unlike the trial, which is strictly regulated, formalized and focused on the
essence of the claim, mediation provides a flexible approach to the dispute resolving,
taking into account all aspects of the controversy, regardless of its legal significance.
That is why mediation refers to alternative methods of disputes resolving [3, p. 94].

But there are essential features when it is possible to distinguish mediation
from other methods of disputes resolving (arbitration judge /court, reconciliation,
negotiations) that is: the voluntary using of this procedure; flexible nature of the
procedure; the desire of the parties to agree and resolve the dispute; lack of mediator
judicial powers. For example, an arbitrator judge is obliged to take a decision, the
procedure of an executive document issuing is foreseen, and the mediator does
not have such rights, but only contributes to the fact that the parties themselves
determine the procedure for dispute resolving [3, p. 94].

Mediation refers to so-called alternative dispute resolution methods; the
ADR (Alternative Dispute Resolution). The concept of ADR was introduced in
practice in the 70’s of the twentieth century in the United States of America and
in ten years has become widely used. There is no one serious negotiation process
without mediators in the field of economy, politics, and business in this state. The
National Institute for Dispute Resolution, which deals with the development of
mediation new methods, the private and public services of mediation operate there.
The American Arbitration Association has approved its Rules of arbitration and
mediation, that are used, including, when considering internal disputes, is very
influential [4, p. 18].

When analyzing the American experience in mediation, we come to the
conclusion that in Ukraine it would be worthwhile to create the National Institute
for Dispute Resolution.

Mediation in administrative proceedings was implemented on December 15,
2017. Public legal disputes, that is, the disputes of individuals and legal entities
with the subject of authority are considered in the administrative court proceedings.
The introduction of mediation is a positive step forward, since it will unload, first
of all, administrative courts. In addition, Ukrainian officials will not mind such a
way of disputes resolving, because mediation allows a quick resolution of the dispute
without the participation of the court. Such a trial will ensure the procedural
economy of time, money. The procedure will be confidential. All efforts of the parties
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are aimed at an alternative dispute resolution, as well as all measures to prevent a
conflict in the future are taken. The mediation decision is always winning, because
there is no winner. The decision is formed in the way to satisfy both sides.

Due to the heavy load of the administrative courts in Ukraine, the need for
mediation implementation has come to an end. And the mediation itself will provide
a quick dispute resolution without a court. Mediation is a kind of intermediary in a
dispute in which the parties resolve the dispute on their own, looking for a mutually
beneficial solution.

Chapter 4 of CAP (Code of Administrative Proceedings) determines the
procedure for settling the dispute with the judge participation. The consent of the
parties is required. Suspension of proceedings is foreseen. An interesting point is that
if the parties have not reach a compromise, re-mediation is not allowed.

Mediation is conducted in the form of joint and/or closed meetings. During
the settlement of a dispute, the judge carries out actions aimed at the dispute
peaceful settlement by the parties. However, the judge can himself offer the parties
their own way of resolving the conflict. All information is confidential. The term of
mediation is no more than 30 days from the date of the decision to hold a dispute
settlement with the participation of a judge.

Settlement of a dispute with the judge participation may take place only
“behind a closed door”, which excludes publicity. Despite the closed character of
the negotiations’ procedural form, the privacy is not an obstacle to the efficiency of
such actions. On the contrary, the simplicity of the negotiations is connected with
a scrupulous, but quick analysis of the dispute subject, discussion of each party
arguments as to its rightness in the dispute, with the correctness of such evidence
confirming, and in this context the judge or the parties themselves offer certain
compromises and proposals for the peaceful settlement of the dispute as on joint
and individual (closed) meetings. Such an approach is logical, since in such cases,
after hearing the arguments of the parties, each of them independently calculates the
real possibilities for a particular legal result that is based on one or another judicial
practice, pronounced by a judge or representatives of the party.

Certainly, the actions of the parties to meet each other are not limitless, but
the possibility of a fair compromise has always been there. Another thing is that the
parties either do not try to find such a compromise and, on the basis of it, formulate
their capabilities or deliberately not agree on a certain compromise, since it does not
give them those or other perspectives on which they hoped. At the same time, all
these points are confidential so that any party of the administrative legal dispute has
not suffered both material and moral damage. Under the agreement of the parties,
such negotiations are followed by their representatives, who can recommend judges
a certain form of negotiations with the acceptance of participation in the discussion
and possible compromises. The generally recognized fact is that the position of the
representatives always has an impact on their trustees. Therefore, the judge must
give all possible opportunities to such representatives for their close cooperation in
such negotiations [10, p. 250-251].
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On a confidentiality basis the parties work out and the terms of various in their
content peace agreements concluding. At the same time, the information provided by
each of the parties in the closed meetings is included under the confidentiality regime,
since such information is often one of the conclusions of a settlement agreement’
conditions. Consequently, each party, in closed meetings, gives the judge’s consent
to a message to the other party of his proposals or certain information. Thus, all the
negotiators are related to the principle of confidentiality at all stages of the dispute
settlement with the judge participation, since confidentiality is a form of closed
information keeping. At the same time, the law should provide the administrative
and even criminal liability of the parties, their representatives and interpreters who, if
necessary, can take part in the negotiations o with the participation of a judge, since
none of them has the right to use this confidential information in their interests or
interests of other persons before the end of the trial on the merits. Certainly, oral
information that took place during a dispute with the participation of a judge should
not be recognized as evidence in a civil case, otherwise it will be impossible to achieve
honesty in the positions of the parties [10, p. 251].

Article 188 of the CAP determines the grounds for terminating the settlement
of a dispute with the judge participation:

1) In the case of submission by the party of an application for the termination
of the dispute settlement with the participation of a judge;

2) In the case of the dispute settlement term expiration with the participation
of a judge;

3) On the initiative of a judge in case of the dispute settlement procedure
delaying by any of the parties;

4) if the parties reach reconciliation and appeal to the court with a statement
on reconciliation or petition of the plaintiff in court with a statement on leaving the
claim without consideration or in the event of the applicant’s refusal from the claim
or recognition of the claim by the defendant [5].

Often it’s said that the mediation is impossible in public law disputes, since
one of the dispute parties is the subject of power necessarily. We do not agree with
this position, because we believe that, on the contrary, public legal disputes are
subject of mediation. Even the subject of the authorities itself is interested in dispute
resolving as soon as possible, reaching an appropriate compromise and not getting
involved in legal proceedings, not paying court fees, bearing the burden of proof
according to the Code of Administrative Proceedings.

However, the problem is that not all disputes that are subject to administrative
legal proceedings are media-related. So, mediation is not allowed in cases, defined
by Chapter 11, Section 2, of the CAP, that is, there is a special proceeding of
administrative cases separate categories. Exceptions are typical cases and
administrative proceedings on claims for expropriation of land, other objects of real
estate, which are located on it, for reasons of social necessity.

The German mediation experts identify the following administrative disputes
with the characteristics for which mediation is appropriate:
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a) if the relationship between the parties is possible; for example, between the
owners of neighboring land;

b) the presence of communication problems of the conflict parties;

(¢) if the administrative authority has the right to choose alternatives of
sanctions;

d) if the circumstances of the conflict are not the subject to disclosure.

However, there are conflicts that have the relevant characteristics and cannot
be resolved with mediation, that is:

a) the offense may lead to criminal punishment;

b) the purpose of the trial is directed solely at the resolution of any legal
problem;

¢) the conflict can be solved only through the proof procedure [6].

There is often discussion about the subject matter of the dispute parties, as there
is procedural inequality of the parties. The question the burden of proof imposing
on the subject of power in mediation is not regulated. We believe that the decision
taken as a result of mediation will be faster, because both parties have made a
voluntary joint decision and they will implement it. The court decision is not always
performed voluntarily by the parties and very often remains unenforced or executed
in practice. Then, in general, the sense of justice is lost.

Therefore, it is the mediation that will ensure 100 % implementation of the
decisions. It should be noted that the mediation can be applied to any category of
cases. Nevertheless, the mutual desire of the parties is necessary.

As Hamburg Administrative Court Presiding Judge, the mediator Friedrich-
Joachim Memel points out, that mediation proceeding, especially in complex
proceedings, is appropriate, first of all, in cases where the parties are actually in
a dispute over a solution (often prolonged-time, emotional-personal) conflicts,
which, in fact, stand in the legal dispute, when the direct cause of the conflict is
not the subject of the dispute itself, or if the court decision gave the participants
“not bread, but stones», or parties will still have to “live with each other”, or if
communication violations were still hampered by conflict resolution. As already
mentioned above, mediation is not limited by the previous subject of the dispute
In this case; it must take into account the hidden conflict, which, after all, are not
related to the right of the parties’ aspirations (for example, the desire to obtain
apologies or recognition).In addition, third parties who have not yet taken part
in the proceedings may also be involved in the mediation procedure. Therefore,
mediation can be almost applied in every law sphere, but often, as practice
shows, in so-called “triangle constellations” (neighboring law (for example, in
the case when issued construction permit affect the rights of third parties),
competition cases (for example, state subsidies / grants providing), large industrial
and construction projects, etc.). It is precisely the lack of mediation procedure
restriction provide the parties more possibilities for mutually beneficial dispute
resolving, that would prevent the conflict situations emergence, and, consequently,
new lawsuits in the future [7].
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A. Kalish and A. Zinkevich distinguish the following main mediation objectives:

— to promote mutual understanding that takes into account the interests of both
parties (problem-solving/interest-based paradigm of mediation);

— to formate the positive relationships and the basis of cooperation between the
dispute parties, as well as in self-knowledge, self-improvement and the so-called inner
moral growth assistance (transformative paradigm of mediation) [8].

Conclusions and suggestions. We believe that mediation in administrative
proceedings is a positive step forward, as it will provide access to justice, helps to
improve the quality of court decisions and unload the courts. However, practice of
its application will show if the mediation’ll bring positive results.

It is also important to pay attention to the court decisions’ enforcement, because
the sense of justice is lost at all without it.

We fully agree with O. Pasenyuk that there is an acute problem with enforcement
of court decisions in Ukraine. The introduction of a mediation procedure will reduce
the flow of appeals to the European Court of Human Rights of court decisions’
non-enforcement, which, in turn, will reduce the penalties that are heavy burden of
the country’s budget. In addition, an open dialogue, and a positive communication
conflict solution between the state government and the public will contribute to
increase their legal awareness and legal culture [9].

References:

1. Adamantys, E. (2011). Medyatsyya v Ukrayne: «za» y <«protyv». Yuryst i Zakon, 42. URL:
http://search.ligazakon.ua/1_doc2.nsf/link1/EA002546.html [in Ukrainian].

2. Kokhan, H. (2014). Chy potribna mediatsiya Ukrayini? URL: http://yurradnik.com.ua/stati/
d1-87-d0-b8-d0-bf-d0-be-d1-82-d1-80-d1-96-d0-b1-d0-bd-d0-b0-d0-bc-d0-b5-d0-b4-d 1-96-d0-b0-d 1-
86-d1-96-d1-8f-d1-83-d0-ba-d1-80-d0-b0-d1-97-d0-bd-d1-96/ [in Ukrainian].

3. Mazaraki, N. (2016). Mediatsiya v Ukrayini: problemy teoriyi ta praktyky. Zoonishnya torhio-
lya: ekonomika, finansy, parvo, 1, 92—100 [in Ukrainian].

4. Podkovenko, T. (2017). Mediatsiya yak sposib alternatyvnoho rozvyazannya konfliktiv: geneza
ta instytutsiyni zasady. Aktualni problemy pravoznavstoa, 1 (9), 17—-22 [in Ukrainian].

5. Kodeks administratyvnoho sudochynstva Ukrainy: vid 06.07.2005 r. Ne 2747-1V. Legislation of
Ukraine: Database/Verkhovna Rada of Ukraine. URL: http://zakon(.rada.gov.ua/laws/show/2747-15
[in Ukrainian].

6. Yer'omenko, H., Zayichenko, A. (2014). Podatkova mediatsiya: dosvid i perspektyvy
vprovadzhennya. Yuryst & zakon, 25 (27.06—03.07) [in Ukrainian].

7. Memel, E-Y. (2007). Mediatsiya v administratyvnomu sudochynstvi Ukrayiny. URL: http://
www.voas.gov.ua/upload/337_mediac2.pdf [in Ukrainian].

8. Kalisz, A., Zienkiewicz, A. (2014). Mediacja sagdowa i pozasadowa. Zarys wykladu. Warszawa:
Wolters Klumer Polska [in Polish].

9. Pasenyuk, O. Administratyvnyy sud Ukrayiny (zbirnyk naukovykh prats). URL: http://www.
info-library.com.ua/books-book-183.html [in Ukrainian].

10. Kodeks administratyvnoho sudochynstva Ukrayiny: Naukovo-praktychnyy komentar (2018).
M. M. Yasynko (Ed.). Kyiv: Alerta [in Ukrainian].

Hecmeposa H. A., xanaugat 0OpUINUECKIX HAYK, JOIEHT Kadeapbl YyroJOBHOTO MpaBa U TPO-
1ecca, Y>KropoACKUi HAIlMOHATBHBIN YHUBEPCUTET, YKPaWHa, T. Y KTOPO/I.
e-mail : nesterovaira903@gmail.com ; ORCID 0000-0003-0481-2965

ISSN 2414-990X. Problems of legality. 2019. Issue 145 177



AMIHICTPATUBHE IMPABO | ITPOLJEC

Illenegep H. B., xkanaujat 10puandecK1X HAyK, TOUEHT Kadeapbl a/IMUHUCTPATUBHOTO, (DIUHAHCO-
BOTO ¥ MH(MOPMAIIMOHHOTO 1IPaBa, Y KrOPOACKUIT HAIIMOHAJIbHBIN YHIUBEPCUTET, YKPaUHa, I. Y>KIrOpPO/I.

e-mail : nataliashelever@gmail.com ; ORCID 0000-0003-3641-4910

Meauanus Kak ajbTePHATHBHBIA CIOCOG penieHus: MyGINYHO-TIPABOBBIX CIIOPOB

Cmamovsi nocesiuena ucciedo8anu UHCMUmyma Meouayu 6 GOMUHUCMPAMUSHOM CYOONPOU3600-
cmee. 9mo deticmeennvlil albMEPHAMUBHBIIL CNOCOD peulenus cCnopos. YKasano na npodiemmuoie 60npocyl,
KOMOpbie 803HUKAIOM 8 npoyecce Meduayuu. ABmopamu npoaHaiusuposan NoJONICUMeNvHilL 3apyoexc-
Holll onvim no dannomy eonpocy. IIpedocmasisromes: coomeemcmeyouue NPeoioAceHUs. N0 COBEPULEH-
CMBOBANUIO OMEUECMBEHHO20 3AKOHOOAMENLCMEA.

Kirouesblie ciioBa: Meauaiiss; MeUaTop; CyIbst; IyOJINYHO-IIPABOBOIL CIIOP; CYA0IPOU3BOICTBO.

PexomenmoBane wuryBanus: Nesterova I. A., Shelever N. V. Mediation as an alternative method
of public legal disputes solving. IIpo6aemu saxonnocmi. 2019. Bum. 145. C. 169—-178. doi: https://doi.
org/10.21564,/2414-990x.145.162219.

Suggested Citation: Nesterova, I.A., Shelever, N.V. (2019). Mediation as an alternative method
of public legal disputes solving. Problemy zakonnosti — Problems of Legality, issue 145, 169—178. doi:
https://doi.org/10.21564,/2414-990x.145.162219.

Haoditiwna do pedxonezii 03.04.2019 p.

178 ISSN 2414-990X. IIpobaemu 3axonnocmi. 2019. Bun. 145



KPVIMIHAJIBHE IIPABO
TA KPMUMIHOJIOI'TA

NMoHomapeHKo IOpin AHaToninoBuY,
KaHouodam 1opuduYHUX HaykK, OoyeHm,
doyeHm Kaghedpu KpumMiHanbHozo npasa Ne 1,
HauyioHanebHul topuduyHUl yHigepcumem
imeHi Aipocnasa Mydpoezo, YkpaiHa, m. Xapkie
e-mail: ponomarenko_yuriy@ukr.net

ORCID 0000-0002-1030-1072

doi: 10.21564/2414—990x.145.156668
YAK 343.21(477):004.383.8

KPMMIHAABHO-TIPABOBI HACAIAKH
3AIMNPOBAAXEHHA B YKPAIHI BOEHHOIO CTAHY

Posensnymo KoMnaexc KpUMIHALILHO-NPABOSUX HACIIOKIG, W0 MAU Micye Y 36’a3KYy i3 3anposaod-
HceHnsim 6 Ykpaini 60€nn020 cmamy. 3a niocymxamu ix CUCMeMHOz0 aHANI3Y BUCIOBLEHO CYONCEHHS UOO0
0CO0IUBOCMET 3ACTOCYBAHHI KPUMIHAILHOZ0 3AKOHY 8 YMOBAX BOCHHO20 CMAMLY.

KmouoBi cioBa: BOEHHUI CTaH; BUKJIOYEHHsI KPUMIHAJILHOI BiIOBIAQJIbHOCTI; KBasidikairis
37104MHY; OOCTABUHU, 1[0 OOTSKYIOTh IIOKAPAHHS; TPUBAKOYUN 3JI0YKMH; MPOAOBKYBAHWIl 3JIOUNH,
3BUIbHEHHS BiJl KPUMiHAIBHOI BiAITIOBIATBHOCTI.

ITonomapenxo I0. A., KaHIUaT IOPUANIECKUX HAYK, IOIEHT, IOLEHT Kaheapsl yTOIOBHOTO IIpaBa
Ne 1, HanmonaspHblil fopuuecknii yauBepcuteT umenu SpociaBa Myzaporo, Ykpauna, . XapbKoB.
e-mail : ponomarenko yuriy@ukr.net ; ORCID 0000-0002-1030-1072

yFOJIOBHO-HpaBOBbIe MOCJIE€ICTBUA BBEACHUA B praI/[He BOEHHOTI'O ITOJIOKEHUA

Paccmompeﬂ KOMNJIEKC Y20106HO-NPABOBLLIX noczze(?cmeuﬁ, UMEBUUX MECTO 6 C8A3U C 66e0eHUeM 6
YKpauHe 680eHH020 NoJoKceHus:. [1o umozam ux cucmemHozo aHaiu3a 8viCKA3aAHvL cyylcaeHuﬂ 06 ocobenno-
CMAX NPUMEHEHUSA Y20J06H020 3AKOHA 6 YCIOBUAX B60EHHOZ0 NOJIOHCEHUA.

KmoueBbie coBa: BoeHHOE II0JIOJKEHHE; NCKJIIOYEeHNEe yFOJIOBHOfI OTBETCTBEHHOCTU; KBaJII/I(I)I/IKa-
1y TIPpEeCTYIICHU S, O6CTOHT€JII)CTB3, oTATrdalonne HakKadaHue; AJAIeccCsa IMpecTyIvIeHnEe; IIpoa0JIsKae-
MO€ TIPECTYIJICHUE] 0CB060>KZ[€HI/IB oT yFOJIOBHOI;'I OTBETCTBEHHOCTH.

Iocmanoexa npoonemu. Hanpuxkinii 2018 poky B Ykpaiui BigOymacs moJi-
TUKO-TIPABOBA TOJIisI ICTOTHOI 1 ICTOPUYHOI 3HAUMMOCTI: Ha I'SITOMY Poiii (hakTuy-

© Ionomapenxo FO. A., 2019 179



KPUMIHAJIbHE ITPABO TA KPYUMIHOJIOTIIA

HOI BillHM Ha OJWH MicsIb OyJIO 3allPOBA/KEHO BOEHHUIT cTtaH. Yac 1oKasas, 10
BIIICHKOBI Ta IOJITUYHI HACIIAKU LBOrO KPOKY OYJM JOCTaTHHO MO3UTHUBHUMU,
a COIiaJIbHI Ta €KOHOMIUHI — He cTaim HeraTUBHUMH. OHOYACHO 3arTPOBA/IKEHHS
BOEHHOTO CTaHy MOTATJIO 32 co0010 I HU3KY MPaBOBUX HACJIJKIB, cepei STKUX
i KpUMIHAJIBHO-TIPABOBI, ajpKe Jiniie TekeTyasbHo B ynHHOMY KK Ykpainm 2001 p.
TIOHATTSI «<BOEHHUN CTaH» 3YCTPIUAETHCA KibKa JlecaTKiB pasiB. [Ipore noBoauthea
KOHCTaTyBaTH, 1110 CTOCOBHO JIeIKMX i3 HUX YKpalHCbKa KPUMiHQJIbHO-IIPAaBOBa HayKa
BUSBUJIACS HE TOTOBOIO /IaTH OCTATOYHI 1 OJTHO3HAYHI TPAKTyBaHHS.

Ananiz ocmaunix nyoaikayiu. IlutanHsg 1po KPUMIHAIBHO-TIPABOBI HACJIAKY
3aIPOBA/IKEHHS BOEHHOTO CTaHy B YKpaiHi /10Ci CUCTEMHO He JI0CTI/IKYBATUCS.
Jlumie okpeMi acnekTH KPpUMiHAJIbHOI BiJ[MMOBi/IaJbHOCTI 32 BUMHEHHS TMEBHUX
3JIOUMHIB B yMOBaX BOEHHOTO CTaHY JIOCJI/IXKYyBaJNCs CTOCOBHO Jlep>KaBHOI 3Pajiy,
sokpema JI. M. /lemuzosoio (L. M. Demydova), O. B. 3aitesum (O. V. Zaitsev),
H. C. Konuyxk (N. S. Konchuk), B. P. ®ininenko (V. R. Filipenko) ta Biiicbko-
Bux 3younHiB — B. O. Byraes (V. O. Buhaiev), C. I. Isuyk (S. 1. Diachuk),
M. I. Kapnenko (M. I. Karpenko), B. I. Kacuniok (V. I. Kasyniuk), M. 1. MeJb-
Huk (M. I. Melnyk), M. 1. ITanos (M. I. Panov), M. M. Cenbko (M. M. Senko),
M. C. Typkot (M. S. Turkot), M. I. Xaspoutok (M. I. Khavroniuk), C. O. Xapu-
toroB (S. O. Kharytonov) ta in. OgHak 31e6iIbIIOT0 aBTOPU OOMEKUITUCS
BiZITBOPEHHSM 3aKOHO/IABYNX TOJOKEHD MPO 3MICT BOEHHOTO CTaHY Ta TMOPSTOK
OTO BBE/IEHHS 1 MPUITMHEHHI. A OT iCTOTHI JUJIsI HAYKW KPUMIHAJIBbHOTO TIpaBa
Ta MPaKTUKW 3aCTOCYBAHHS KPUMiHAJIbHOTO 3aKOHY TUTAHHS PO Miclle BOEH-
HOTO CTaHy B CHCTEMi O3HAK CKJIQJly 3JIOUMHY, HOTO BIJINB Ha KBaJidikailiio ta
MpU3HAYeHHS MOKapaHHs etc 3aJUNIA0ThCI MAJIOOCTIKEHUME, & 9aCcTO — i He
MTOCTAaBJIEHUMH.

3arajioM TaKuX akTyaJbHUX [UTaHb s 6ady CiM, IX BUBYEHHIO Ta (hOPMYJIFOBAHHIO
MIPOITO3UIIIH MO0 iX PO3B’sI3aHHS 1 TIPUCBSYEHA II5T CTATTSI.

Buxnao ocnosnozo mamepiany. IIpo «3akoHH BOEHHOTO Yacy». [lomnpu ykopi-
HEeHY B CYCHIJIbHIN CBIIOMOCTI IYMKY, B YKpaiHi HeMa€ ClielliaJlbHuX KPUMiHAJIbHUX
«3aKOHIB BOEHHOTO yacy». Tomy i Tiji yac BOEHHOTO CTaHy € YNHHUM BUKI0YHO KK
Yrpainu 2001 p. OpHak oKpeMi HOTo MOJIOKEHHS, TIPO SIKi JleTaJbHillle HTUMEThCS
HUKYe, OTPUMAJIM B YMOBAaX BOEHHOTO CTaHY MEBHI 0COOJMBOCTI Jii.

¥Tim, BiICYTHICTD KPUMIHAJIBHUX «3aKOHIB BOEHHOTO 4acy» CKOpIIle He IepeBara,
a OJIMH 3 pe3epBiB It MailOyTHHOTO BAOCKOHAIeHHsT ynHHOrO KK. Azke 3a 3micToM
Koncruryriii Yipaitu ta 3aKOHOIABCTBa, IO PETYJIIOE BiiHOCHHN Y cdepi 060poHH
YKpainu, MOHATTS «BOEHHUM CTaH» HE MOKHA OTOTOKHIOBATU 31 «CTAaHOM BiliHW»
YU 3 «BOEHHWM dYacoM». Tak, 3rizao 3 m. 20 4. 1 ct. 106 KoncTtuTytii «BoeHHMIT
CTaH» BBOAUTBCS yKazoM llpesmzienTa, sikuii BianosigHo mo n. 31 4. 1 cr. 85 Kon-
CTUTYIIIT 3aTBEP/IKYETHCS 3aKOHOM, 110 puiiMaeTbcd BepxoBHoto Pajioro Ykpainu.
HartomicTh «ctaH Bilinn» Biamosigno 10 1m. 9 4. 1 ct. 85 KonctuTyiiii orosontyersest
Bepxosnoto Pazoro Ykpainu na mizgcrasi noganug [Ipesuzenta Ykpainu (1. 19 u. 1
ct. 106 Koucturyiiii). «Boennuii ctan» BBoauThC [IpesnjenToM Ha BU3HAYEHUI
Yac i 1oro TTPaBOBUI PEKUM PETYJIOETHCS CTeliaTbHIM 3aKOHOM. BomHouac «ctan

180 ISSN 2414-990X. IIpobaemu 3axonnocmi. 2019. Bun. 145



MoHomapetrko k0. A. KpumiHanbHO-npasosi HacioKu 3anposaoxeHHs 8 YKpaiHi B0EHH020 CMaHy

BiilfHU» OroJIONIYETHCS HA HEBU3HAYEHUI yac 1 B YKpaiHi Hapasi HeMae ClieliajibHOro
3aKOHY, SKMIT PEryJroBaB O HOr0 MPaBOBHIT PEKIM.

«Boennuit yac», Ha BiAMiIHY BiJi «<BOEHHOIO CTaHy» 1 «CTaHy BiifHW», HE BBO-
JITBCST SKOJTHUM opraHoM. Biamosiaro 10 4. 3 c1. 4 3akony «IIpo obopony Ykpainus»
BiH HACTa€ aBTOMATUYHO Yy /IBOX BUNA/IKaX: 1) 3 MOMEHTY OTOJIONIeHHs CTaHy BiliHY;
2) 3 MOMeHTY (haKTUIHOTO MOYATKy BOEHHUX JIiil. 3a 3MicToM 4. 2 cT. 4 3akony «IIpo
obopony Ykpainu» BO€HHi /il MOKYTb (i HaBiTh y BCTAHOBJICHUX BKA3aHUM TIPHUITH-
COM BUTIQJIKaX TMMOBWHHI!) TOYNHATHCS 710 OTOJIONIEHHS CTaHy BilitHW. Takum 4mHOM,
«BOEHHUN 4ac» MOJKe HACTaTH B YKpaiHi /10 i 6e3 BBEEHHSI «BOEHHOTO CTaHy» YU
OTOJIOIIEHHSI «CTaHy BillHU», sIKi BKe MaTUMYTh Miciie post factum. IIpunuHsieTbest
«BOEHHUI Yac» 3 MOMEHTY NMPUNUHEHHS CTaHy BilHU.

3aKOHOABCTBO, 1[0 PErYyJI0E MUTAHHSI 0O0POHU YKpaAiHU, MICTUTH CIIeIli-
aJbHI TIPUTINCH, PO3PAaxoBaHi Ha MUpHUI i BoeHHUH yac. Hampukman, CratyTt BHY-
TpinmHbOI caryskO6m 36poitaux Cua Ykpainu, 3aTBepyKeHUN 3aKOHOM YKpaiHu Bij
29.03.1999 p., a tak camo 3akon «IIpo BilicbKOBUIT 060B'SI30K i BIllCHKOBY CITy:KOY»
came y TIpUB’SI3Ili 0 MUPHOTO 200 BOEHHOTO Yacy BU3HAYAIOTH OOOB’SI3KU BiliCHKO-
Bocaysk00BI1iB. I[Tpore KK Ykpainu He Hajgae KPUMiHAJIbHO-IIPABOBOTO 3HAYEHHS
BUMHEHHIO 3JIOUMHY Yy BOEHHMI 4ac, KOJM BOEHHUII CTaH Ile He BBeneHO. [lymaio,
o de lega ferenda ciiz o6roBoputu mMoxausicts 3aminu B KK Ykpainu nonsgrrs
«BOEHHUI CTaH» TIOHATTSIM «BOEHHUIA Yac».

Crpok n1ii BOEHHOTO CTaHy, [0 Ma€ KPUMiHaJbHO-TIpaBoBe 3HauyeHHA. [Lis-
KOM OYeBHU/HO, IO /IS BU3HAYEHHSI KPUMiHAJIbHO-TIPABOBUX HACJI/IKIB YBeIeHHS
BOEHHOTO CTaHy IPUHIMIIOBE 3HAYEHHSI MA€ BCTAHOBJIEHHS MeX HOTO iCHYBaHHH,
nepenyciMm yacoBux. 3rigHo 3 1. 1 Ykazy I[lpesugenta Yipainu Ne 393/2018 Bin
26.11.2018 p. BoerHmit ctan B YKpaini BBoanBcs «i3 14 roquan 00 xBummH 26 mucTo-
naza 2018 poxy». Un came 3 11bOTO MOMEHTY HACTaJId BCi, y TOMY 4MCJIi I KpUMi-
HAJIbHO-TIPABOBI, HACJI/IKN BBEJICHHSI BOEHHOIO CTaHy?

3 MOro TOTJIg/Ly, BiJIIOBi/Ib Ha NMUTAHHS PO Te, 3 SIKOTO MOMEHTY HacTajau
KPUMiHAJTbHO-TIPABOBI HACJI/IKA BBEJEHHS BOEHHOIO CTaHy, Ma€ I'PYHTYBaTUCS Ha
MOJIOKEHHSX 3 4. 3 ¢T. 57 Koncrutyiiii, 3TiZIHO 3 SIKOI0 3aKOHU Ta iHINI HOPMaTHUB-
HO-TIPABOBI aKTH, 1[0 BU3HAYAIOTH MpaBa i 00OB’SI3KU TPOMAJIsiH, He MOBeIeH] /10
BijloMa HaceJIeHHS y MOPSIKY, BCTAHOBJIEHOMY 3aKOHOM, € HEYMHHUMH. [HaKxme
Ka)Ky4yd, YUHHUMHU BOHM CTAlOTh JIMIIE IICJs OBeJeHHs iX JI0 BiJloMa HaceJeHHs
B YCTAaHOBJIECHOMY 3aKOHOM HOPsAKY. sKOAHUX BUHATKIB 3 I[bOTO IIPUITUCY, HABIThH
JUISL BUIIAJIKIB BOEHHOTO YW Haa3BHMYaiiHoro crany, KoHcruryiis He mepeabavac.
Yactuna 6 cr. 5 3akoHy «IIpo MpaBoBHil PesKMM BOEHHOTO CTaHy» Hepeabdadae, mo
«Yxa3 [Ipesuzmenta Ykpainu mpo BBeIeHHSI BOEHHOTO CTaHy B YKpaiHi a00 B OKpeMIX
il MicIeBOCTSIX, 3aTBep/KeHnii BepxoBHoto Pasmoo Ykpainu, odilliitHO OpHUITIOAHIO-
€TBCSI Pa30M 13 3aKOHOM 111010 3aTBep/IsKeHHs Takoro ykady IIpesugenra Ykpainu ta
HaO¥Mpae YMHHOCTI OHOYACHO 3 HAOPAHHSM YMHHOCTI TAKUM 3aKOHOM>.

3akon Ykpainu Bix 26.11.2018 p. «IIpo 3aTBepmkenns Ykasy [Ipesuzenta
Ykpainu «IIpo BBe/leHHST BOEHHOTO CTaHy B YKpaiHi»» pa3oM 3 Ha3BaHUM yKa3oM
6yB o(iiitro omybikoBanuii y «Tosoci Yipainu» 28 jmcronana 2018 p. ¥V nyHkri 3
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BKa3aHOr0 3aKOHY BCTAHOBJIEHO, 1[0 BiH HaOWpae YMHHOCTI 3 AHS HOro omy6ri-
KyBaHHS. TakmMm 4mHOM, Ha3BaHi 3aKoH Ykpainu Tta Yka3 llpesupenta Yikpainm
HaOyu yrHHOCTI 0 24 rox. 00 xB. 28 sucronaza (abo, mo te x came, 3 00 rox. 00 xB.
29 nucromanma) 2018 p.

Came 3 yKa3aHOTO MOMEHTY HacTaJl KPUMiHAJIbHO-IIPABOBI HACJi/IKU BBe-
JIeHHsI BOEHHOTO cTaHy B Ykpaiui. Ile, ogHak, He 3amepedye TOro, 1o s mnorped
BOEHHOTO TIpaBa i BOEHHOTO YTPABIiHHSA (TaMm, /ie 1ie He MOB’s13aHO 3 BU3HAUYEHHAM
mpaB i 0O60B’SI3KIB TPOMAJISTH) MPABOBI HACIIKY 3aTPOBA/KEHHSI BOEHHOTO CTaHY
posrovanucs 3 4yacy, BU3HaueHoro B Ykasi, a came — 3 14 roz. 00 xB. 26 smcromnana
2018 p. IIpote mistaHs, BumHeni B nepiox 3 14 rox. 00 xB. 26.11.2018 p. o 24 rogx.
00 xB. 28.11.2018 p., 3 TOUKM 30py KPUMIiHAIBHOIO 3aKOHY HE MOXKYTh OyTH BU3HaHI
BUYMHEHUMU B YMOBaX BOEHHOTO CTaHY.

3aKiHYUINCS K yCi TPaBOBi, B TOMY YMCJIi I KPUMiHAIBbHO-TIPABOBI, HACTIIKN
YBeJIeHHSI BOEHHOTO CTaHy 3 MOMEHTY, BU3HaueHOoro B YKasi: 3 14 rom. 00 xB.
26 tpynns 2018 p.

IIpaBoMipHe [isiHHS B yMOBaX BOEHHOTO CTaHy SIK 00CTaBHMHA, IO BUKJIIOYAE
KPHUMIHAJIBHY BiIMOBIJaJIBHICTh. Y HAyIli KDUMiHAJIBHOTO 1TPaBa BiKe TABHO BCTAHOB-
JIEHO, 110 <10 0OCTAaBUH, SIKi BUKJIIOYAIOTh 3JIOYMHHICTD AiSIHHS, HAJIEKaTh IIPAaBOMIPHI
BUMHKH, 110 MANAJA0TH i/l 03HAKU SIKOTO-HEOYIb 3JI0UKHY, MepeadadeHi He Jumiine
KPUMiHATBHUM, ajie I iHIUMHU Taay3sMu 3aKoHoaBcTBay [1, ¢. 53]. Oanieio 3 Takux
o0CTaBUH, I[IJIKOM OYEBHUJIHO, € i MPaBOMipHe 0OMEKEeHHSI KOHCTUTYIIIHHUX [TPaB Yi
cBOGO/I JTIOIMHY Bi/IITOBITHO 10 3aKOHOABCTBA PO BOEHHUH CTaH.

JlificHo, I1ii Yac BOEHHOIO CTaHy MOJKe rocraBaTh 00’€KTHBHa morpeba y BUM-
HEeHHI [isiHb, CIIPSIMOBAHUX, HAIIPUKJIAA, Ha 0OMeKeHHs IpaBa Ha KUTJIO (BiiiCbKO-
BO-KBapTUPHA TIOBUHHICTD); TIpaBa Ha Tpailio (TPynoBa TOBUHHICTD Ta iHIIM (HOpMN);
mpaBa BJACHOCTI (TIPUMYCOBe BiuysKeHHsT MaiiHa Ta iHi (hopMu) TipaBa Ha 0COOUCTY
cBOGOY, B TOMY 4HCJIi — cBOOOMLY TepecyBanHs (KOMEHIAHTChKA TOAMHA Ta iHII
dbopmu) Toro. BunnkHenHst Takol moTpebu cTaHOBUTH 00010 (DaKTUUHY TTiICTaBY
JUISL BYNHEHHS! JisTHHS, CIPSMOBAHOTO Ha IIPaBOMipHe 0OMeKeHHsI IIpaB abo cBOOO
JIIOJIMHU B YMOBAaX BOEHHOTO CTaHY.

OpuanyHO©O MiZcTaBOI TAKOTO MPaBOMIPHOTO OOMEKEHHS MpaB 4u CBOOO/
monuan € Yka3 [Ipesunenta Ykpainu «IIpo BBe/leHHS BOEHHOTO CTaHy B YKpaiHi»
Ta 3aKOH YKpaiHu 11po HOro 3aTBep/sKeHHs, CYKYITHO 3 Bi/IIIOBITHUM TOJIOKEHHSIMUI
Koncturytii Ykpainu ta 3akony «IIpo mpaBoBuii pexkuM BoeHHOTO cTany». Came
BOHU CTBOPIOIOTH HOPMATHUBHY OCHOBY /LISl TPABOMIPHOTO BUMHEHHSI BU3HAUEHUMU
HUMK 0co0aMU JisiHb, SIKi 30BHI II/IaJal0Th I1iJl O3HAKU [E€BHUX 3JI0YMHIB, 1 CIIps-
MOBaHi Ha 0OMesKeHHsI KOHCTUTYIIITHUX TIPaB i CBOOOJI JIIOJWHY 1 TPOMAJISTHUHA.

OsHaky IPaBOMIPHOCTI TaKUX [iSIHb, Y TOMY YMCJIi MK LITKO/H, SIKY IIPAaBOMipHO
MOJKHA 3aTOISITH MISIXOM 0OMEKEeHHsI TIPaB 4i CBOOO/L JIOANHI B YMOBAX BOEHHOTO
CTaHy, BU3HAYAIOTHCS /IBOMA I'PyTIaMi HOPMATUBHO-TIPAaBOBUX aKTiB. /[o mepioi nase-
’KaTh 3TrajlaHi BUIE aKTH 3aKOHOABCTBA, 1[0 BU3HAYAIOTH ITPABOBUIT PEXKMM BOEHHOTO
crany. /Ipyry ckyamaoTh creriajbHi HOPMATUBHO-TIPABOBI aKTH, 10 PETYJOI0TH
MOPSIIOK 3/IICHEHHS] TOBHOBAKEHD BIICHKOBOCTYKOOBIsIMU 30POITHUX CUJT YKpa-
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iHU Ta iHmMX Bo€Hi3oBaHMX (hopmyBanb (3akoHu «IIpo 36poiiHi cuam Ykpainu»,
«ITpo obopony Ykpainu», cratyTi 306pOWHUX CUJI YKpaiHU Ta iH.); TpaliiBHUKaMU
HarionanpHoi modinii Ykpainu Ta iHIINX OPraHiB OXOPOHU TPABONOPSAKY (3aKOHU
«IIpo Hamionanbny momimitos, «IIpo ciayx6y 6Gesrnexkn Ykpainus Ta iH.); iHIIUMA
opraHam# Jiep;kaBHol Biaau (3akoHu «IIpo mictesi gep:xaBHi aamiHicTparttii», «IIpo
BiliCbKOBO-TIMBIJIbHI ajiMiHicTpaltii» Ta iH.). [Ipu mpomy mpaBoOMipHICTh yUMHEHHS
TaKUX [IiSTHb MA€ BU3HAYATHUCS 3 YPaXyBaHHSAM BU3HAUEHUX HA3BAHUMU aKTaMU BUMOT
SIK CTOCOBHO Mi/ICTaB /I OOMEKEHHS TIEBHOTO MPaBa, TakK i 0O3HAK MPaBOMIPHOCTI
€aMoTo HOTO 0OMEKEHHSI.

Y pasi gkmo 0OMeKeHHsT KOHCTUTYIIITHUX TIpaB 91 CBOOO/ JIFOMHM, X0 30BHi
it mianmagano mig o3uaku nepeadbaderoro KK smounny, mpore 6yJio BunHeHe Ha miji-
cTaBi ¥ BIZIMOBIIHO /10 BUMOT 3rajlaHUX HOPMATUBHUX aKTiB, 110 PETYTIOIOTh PEKUM
BOEHHOIO CTAaHY Ta ITOBHOBAXKEHHS OPraHiB BilCbKOBOTO YIIPABJiHHS, OPTaHiB 0XO-
POHU TIPABONOPSIJIKY Ta iHIMWX OPTaHiB Jlep:KaBHOI BJIaJIM, BOHO MAa€ BU3HABATHUCS
MPAaBOMIPHUM i KPUMiHAJIbHA BiJIMOBI/IAJbHICTh 32 WOTO BUMHEHHS BUKJIOUAETHCS.
TakuM 4MHOM, MPaBOMipHE KOHCTUTYIIHHUX MpaB abo cBOOOJ JIIOAWHU BiJIIOBIIHO
JI0 3aKOHOJIABCTBA BOEHHOTO CTaHy € He nependaderon KK obcraBuHoOIO, 1110 BUKIIIO-
Ya€ 3JIOYMHHICTD [MisHHSA. SIKINO K 00OMeKeHHST KOHCTUTYI[IHUX TIpaB 4yu cBOGOJ
JIIOJIMHU, XOU 1 3/[IHCHIOBAIOCS 111/l YaC BOEHHOTO CTaHy, IIPOTe 3 MOPYIICHHSIM BUMOT
Ha3BaHUX HOPMAaTUBHUX aKTiB, KpUMiHATbHA BiATIOBIATBHICTD 32 IOTO BUMHEHHS HE
BUKJIFOYAETHCS. BisibIlie TOTO, BUNHEHHST 3JI0UHHY, CITPSIMOBAHOTO Ha OOMEKEHHSI TIPaB
JIIOJIMHU 3 BUKOPUCTAHHSIM YMOB BOEHHOTO CTaHy, MOJKE BU3HABATUCS] 0OCTABUHOIO,
1110 OOTSKY€E MOoKapaHHs (IIPO 11 HUKYE).

Micue «BYMHEHHS 3JI0YMHY B yMOBaX BOEHHOIO CTaHy» B CHCTEMi O3HAaK
CKJIAly 3JI0YMHY. 3allPOBA/KEHHS BOEHHOTO CTaHy TepPeBesio B MPAKTUIHY TIJI0-
MIUHY TTUTAHHS PO HependadeHy B AeB sITHAAISATH cTaTTsax OcoOIMBoOi YacTUHM
KK Ykpaiau kBasmiikyiouy 03HaKy BIIChKOBUX 3JI0YMHIB — BUNHEHHS iX «B YMOBax
BOEHHOTO cTany» (4. 4 ct. 402, 4. 3 ct. 403, u. 4 ct. 404, 4. 4 ct. 405, 4. 5 c1. 407, 4. 4
ctT. 408, u. 4 c1. 409, u. 4 cT. 410, 4. 4 c1. 411, u. 3 cT. 413, u. 3 cT1. 418, u. 3 cT. 419,
u. 3 cr. 420, u. 3 cr. 421, 4. 4 cr. 425, 4. 4 cr. 426, 4. 5 cT. 426-1, 4. 3 c1. 428, 4. 2
cr. 435 KK). Oxpim TOTO, CTaI0 MOKJIMBUM i BUKOHAHHS TaKkoi (popMu 06’ €KTUBHOT
CTOPOHU JIEPKABHOI 3pajiv, sIK Tepexis Ha G6ik BOpora «B yMOBaX BOEHHOTO CTaHY»
(u. 1 cr. 111 KK). ITozasgk y cuctemi 03HaK CKIQLy 3JI0YMHY «YMOBU BUMHEHHS 3J10-
YUHY» He 3HAXO/SATH cOOi MICIs, TO MOCTAJIO MTUTAHHS IIPO Te, SIKOIO JK CaMe 03HAKOIO
CKJIQJLy 3JIOUUHY € BUMHEHHS HOTO «B YMOBAaX BOEHHOTO CTAHY»?

HumMano yKpaiHCbKUX KPUMIHAJIICTIB yBaXKalOTh, 1110 «<YMOBU BOEHHOI'O CTaHY» €
00CTaHOBKOIO BUMHEHHS 3/104nHy. Take cymkents sucaoBmoBaaun M. 1. Kapnenko [6,
c. 58-39], M. C. Typkor [11, c. 83-84], C. O. Xaputonos [12, c¢. 139—140] Ta inmri
apropu. A ot M. M. CeHbKo X04 MpsIMO 11 He HA3UBAE «BOEHHUI CTaH» YacOM BYH-
HEHHs 3JI0YKMHY, IIPOTE 3BEPTA€ yBary Ha 0coOJMBOCTI KBasi(ikallii 3JI0YNHIB «BUH-
HeHuX 7id uac 0ii 80ennozo cmany abo B 60i0OBiit o6cTaHoBI (Kypeus Miit — FO. I1.)
i cTBepKyE, 10 <« KBamidikarii aiit (6e3aisbHOCTI) BiiiCbKOBOCTYKOOBIIS K
TaKWX, 1110 BUNHEHI B YMOBaX BOEHHOTO CTaHy, He MAa€ 3HAUCHHS, Y1 BUHHUN 3aJUTINB
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BIlICHKOBY 4acTHHY, sika Oepe y4acTh y BOEHHUX JisX, uu 1epebyBae B Tuiy» |10,
c. 52, 53]. 3arasom, ckianaeTbest BpaskeHHs, Mo M. M. CeHbKO CXUISETHCS 10
BU3HAHHS «YMOB BOEHHOTO CTaHy» 4acOM BUYMHEHHs 3710unHy. [logiOHI MipKyBaHHs
Bucsaosmoe i H. C. Konuyxk [7, c. 10—-11]. CBoepignoto € nozuttist JI. M. /lemnnosoi,
sIKa YMOBU BOEHHOTO CTaHy Ha3WBa€ KOMOIHOBAHOIO (CKJAIHOIO) O3HAKOW 00’€K-
TUBHOI CTOPOHH, sIKa B IL[IJIOMY XapaKTepPHU3y€ MicIie, yac i 0OCTaHOBKY BYMHEHHSI
3nouuny |3, c. 86—-87].

Il muckycisg Maa 6 CyTO TeOpeTHYHe 3HaYeHHs, SKOU 1i pe3ybraTti He BILIH-
BaJin Ha KBasidikaiiio 3mounHiB. Tak, gkmo cratu Ha no3uiiio M. . Kapmnenka,
M. C. Typkora, C. O. XapuToHoBa Ta iHIIUX, TO TIe YMOXKJIUBUTH BUCHOBOK, IO
KkBasJi(ikyloya 03HaKa «yMOB BOEHHOTO CTaHy» MaJja Miclle Jiulile y pa3i BUNHEHHS
3JI0YMHIB Ha Till YaCTUHI TepuTOpii YKpaiHu, jie BBOAUBCS BoeHHuii ctan ( BinHuibka,
Jlonernbka, Jlyranceka, 3anopizbka, MukomaiBcbka, Onecbka, Cymchka, XapKiBChKa,
XepcoHncbka, YepHiriBchbka 06/1acTi, a TaKoK BHYTPIITHI Boau Yipainu AzoBo-Kep-
YeHChKOI akBaTopii). Axmo sk npucraru n0 no3utlii M. M. Cenbka, TO /10BeIeThCS
KOHCTATyBaTH, IO BKa3aHa KBali(hikyloya 03HAKa Maja Miclle 1 B 3JI0YMHAX, YUYuHe-
HUX TIiJ] 4ac Jiil BOEHHOTO CTaHy W Ha TUX YaCTUHAX TepUTOpil YKpainu, /e BiH He
BBO/IUBCS.

3 MOTO TOTJISIIY, <YMOBU BOEHHOTO CTaHy» € He 00CTaHOBKOIO, @ YaCOM BUMHEHHST
3JI0UYMHY, 3 OTJISY Ha TaKi apTyMEHTH.

[To-niepuire, 3a 3mictom cr. 1 3akony «IIpo mpaBoBuil peskMM BOEHHOTO CTaHY»
1eif cTaH CTaHOBUTDH COO0I0 0COOIMBUIL ITPABOBUI PEKIM, SIKUI Ma€ BU3HAYEHI B yaci
Ta MPOCTOPI MeXi, B AKUX (MeXKax) BiJIOBIHI OPTaHU JIePXKAaBHOI BJIAJIN, MiCI[EBOTO
CaMOBPAYBaHHS, BiICbKOBOTO KOMaHAYBaHHSA UM BiMICBKOBOI aJMiHiCTpallil MaioTh
crieriaJibHi TTOBHOBA)KEHHS, TIOB sI3aHi 13 3aXMCTOM YKpaind, i B IKUX (MesKax) MOK-
JIUBE TUMYacoBe 0OMesKeHHsT TpaB (hisuuHuX un ropuandaux ocio. [Ipu mpomy Bei
ITPaBOBI HACJI/IKM BBEJICHHSI BOEHHOTO CTAHY ITOB’SI3aHi 3 IOTO 4acOM i MOXKYTb MaTh
Miclle TiJTbKU BiJil MOMEHTY BBE/IEHHS /10 MOMEHTY IPUIIMHEHHS BOEHHOTO CTaHY.
[Ipore sute okpemi MpaBOBi HACIIKM BOEHHOTO CTaHY OJIHOYACHO TIOB’'sI3aHi U 3
tioro mictieM. [le, HampuKIIa/, Taki MPaBOBi HACTIAKM BOEHHOTO CTaHY, SIK CTBOPEHHS
BiliCbKOBUX aJIMiHiCTpaIliil (CT. 4) Ta 3/iliCHeHHsT HUIMU CBOIX IOBHOBa)keHb (CT. 15);
TUMYACOBe OOMEKEHHSI TIPaB JIOIMHN Ta 3/[iHCHEHHST 1HIITMX 3aX0J[iB BOEHHOTO CTaHy
(ct. 8). Boru MOXyTh MaTH Miclle JIMIlIe HAa TUX TEPUTOPIIX, jie BBEJIEHO BOEHHUI
cTaH, 1 He MOKYTb MaTU Micllsd Ha iHIUX TepuTopigax. HaTtomicTs sedki iHim mpa-
BOBI HACJIJIKM BOEHHOTO CTaHy He TOB’d3aHi 3 TEPUTOPIE€IO, Ha SAKii HOTO BBEJEHO,
a € 3aranmpHonepskaBauMu. Hampukiaz, ct. 10 3akony, gaxka mae Ha3zBy «Hempury-
CTUMICTD PUTTMHEHHST TOBHOBA)KEHDb OPTAHIB JIEP;KABHOI BJIA/HU, IHITNX JIePKABHUX
OpraHiB 8 ymosax BoeHHOTO cTany (Kypcus Mmiit — FO. I1.)» BCTaHOBIIIOE, 110 <Y nepiod
(kypcuB miit — FO. I1.) BOEHHOTO CTaHy He MOXKYTh OyTH MTPUITMHEH] TTOBHOBAKEHHST
[Tpesunenra Ykpainu, Bepxosroi Paau Ykpaiuu, Kabinery MinictpiB Ykpainu,
YnosHoBaskeHoro BepxosHoi Paju Ykpainu 3 npas JIIOJJMHU, & TAKOK CY/iB, OpPraHiB
MIPOKYypaTypu YKpaiHu, Opratis, 110 3/1HCHIOIOTH OlePaTUBHO-PO3IIYKOBY JIisI/IbHICTD,
JIOCYJI0B€ PO3CJIilyBaHHSs, Ta OPraHiB, MiIPO3/iJIN SIKUX 31HCHIOITH KOHTPPO3BILy-

184 ISSN 2414-990X. IIpobaemu 3axonnocmi. 2019. Bun. 145



MoHomapetrko k0. A. KpumiHanbHO-npasosi HacioKu 3anposaoxeHHs 8 YKpaiHi B0EHH020 CMaHy

BAJIbHY [IISJIBHICTB». 3a 3MICTOM IIi€l CTATTI CJIi/l 3BepPHYTH yBary Ha /1Ba MOMEHTH.
[To-nepiiie, 3aKOHO/IABEIb TEPMIHU «B YMOBAaX BOEHHOI'O CTaHy» 1 «y Iepioji BOEH-
HOTO CTaHy» BUKOPUCTOBYE gK cMHOHIMU. [lo-pyre, MiJTKOM O4eBU/IHO, 1O 3aKOH
He TIOB’SI3y€ HENPUIYCTUMICTh TIPUTTUHEHHS TIOBHOBAKEHb OPTaHiB IeP;KaBHOI BJIAJIN
3 1X 3HAXO/KEHHSIM Y THUX MICIIEBOCTSX, Jie BBEJIeHO BOeHHNUI cTaH. Tak camo i cama
KoHCTUTYIIisT BCTAHOBJIIOE, 10 BOHA «He MOKe OyTH 3MiHEHA 8 YMOBAX BOEHHOTO ...
crany» (4. 2 ct. 157). 3po3ymiJio, 1o TyT i1eThCsT He TIPO BBEIEHHSI BOEHHOTO CTaHy
6esnocepennbo y Kuesi, 1e dynkiionye Bepxosaa Paga Ykpainu, sika MOKe 3MiHUTH
Koncrutyriito, a mpo dac, KoM BilfiCbKOBUI CTaH yBeleHO Xoda O Ha MiHIMaJIbHIi
YacTUHI TepUTOpPii YKpainu.

Ortxe, 3akon «IIpo npaBoBuii peskM BOEHHOTO CTaHy» IPUHIIUIIOBO J0ITYCKAE
/B2 BapiaHTW BCTaHOBJIEHHS MOr0 MPaBOBUX HACJI/IKiB:

a) OJIHI ITPABOBI HACJIJIKK MOXKYTb MaTH Miclle JIhIiie /I IeBHUX TePUTOPild, jie
BBeJIeHO BOEHHUI CTaH;

6) iHIIi TPaBOBI HACIIIKA MOKYTh MAaTH MicIle HE3aJIe;KHO BiJl TOTO, YU BBeJle-
HWII BOEHHWI CTaH Ha BCill TepuTopil YKpainu uum Jjwuire Ha ii yactuHi. Lli mpaBoBi
HACJI/IKN TI0B’A3YI0ThCS JIIle 3 4acoM (YMOBAMU) BOEHHOTO CTaHY.

[To-zpyre, BapTo BiJ3HAYMTH, 1[0 BKa3aHWI 3aKOH YiTKO He BU3HA4Ya€ 0COOJIM-
BOCTEH TIPaBOBOTO CTATYCy BilICbKOBOCJY’KOOBIIB TMi/1 Yac BOEHHOTO crany. OpHaK
oKpeMi mosiosKkeHHsT 3akOoHIB «IIpo obopony Ykpaiuu» (ct. 4), «IIpo BilicbkoBuii
000B’s130K 1 BilicbkOBY caykOy» (4. 4 ct. 20, 9. 9 c1. 23, u. 4 cT. 26, w.u. 21 3 ct. 39),
«IIpo cormiasbaMil i TPaBOBMIT 3aXUCT BiICHKOBOCIY/KOOBIIIB Ta YJIEHIB iX ciMeii»
(uu. 16, 17 1 18 c1. 101) maroTh mijgcTaBm /IS BUCHOBKY, 1O BCi BIMICHKOBOCJIYXK-
GOBIII 11iJi YaC BOEHHOTO CTaHy 3HAXOAATHCS B OCOOJMBOMY il OJHAKOBOMY IIPaBO-
BOMY CTaTyCi, HE3aJIe3KHO BiJl iX 3HAXO/)KEHHS HA TUX TEPUTOPIsIX, /ie oro BBEJEHO,
4yn Ha iHmUX Teputopigax. Ile miaTBep/KyETbCS | TPUITMCAMU HU3KU CIIEI[iaJIbHUX
3akoHiB, 30kpeMa «IIpo /lepskaBHy crerianbHy ciys;k0y Tpancroprys (4. 2 cr. 10),
«ITpo Harionanbry rBapzito Yipaiaus (ct. 61), siki TaKOK BU3HAYAIOTh 0COOJUBOCTI
MIPaBOBOTO CTATYyCy Bi/IMOBITHUX BiliChKOBUX (hOPMYBaHb HA Yac yBEJAEHHS BOEHHOTO
crany 6e3 IPUB’SI3KK /10 1X 3HAXO/UKEHHS Ha MeBHUX TepuTopisx. OTke, 0cOOIMBUI
[PABOBUI CcTaTyC BICHKOBOC/Y;KOOBIIIB i/l YaC BOEHHOTO CTaHy He MOB SI3YEThCS
BKAa3aHNUMU 3aKOHOJABYMMM TPUTTHUCAMHU i3 THM, YN HAXOASATHCS BOHU (BiliCHKO-
BOCJIYKOOBIN) Ha TUX YaCTHHAX TEPUTOPii YKpaiHu, /e BBeIEHO BOEHHUN CTaH, a
BUHUKAE 3 MOMEHTY BBEJICHHSI TAKOTO CTaHy Xoua O Ha YacTUHI TepUTOPii YKpaiH.

Kpim Toro, 3a 3amicrom a63. 11 ct. 1 3akony «IIpo o6opony Ykpainu» BOEHHMiT
CTaH € YaCTMHOIO 0COOJMBOrO IMepiofy, a caM OCOOJIMBUI IepioJ BU3HAYAETHCS
BKA3aHUM TPUTTHCOM K <IePioJl, 10 HACTAE 3 MOMEHTY OTOJIONICHHS PillleHHS
npo Mobimizario (KpiM Iiap0B0I) ab0 J0BEEHHST OTO /10 BUKOHABIIB CTOCOBHO
nprxoBaHol MOOIIi3alli Ui 3 MOMEHTY BBEJICHHsS BOEHHOTO CTaHy B YKpaiti abo
B OKPeMHUX ii MIiCIIEBOCTSX Ta OXOILIIOE Yac MOOiIi3alii, BOEHHMI Y4ac i 4aCTKOBO
BiZIOYIOBHUII TIepioJl Tic/Is 3aKiHYEHHS BOEHHUX [ili». Y 6araTbOX CTaTTSX PO3ILIY
XIX OcobsmBoi yactuin KK BUMHEHHS 37I04MHY «B YMOBaxX 0COOJUBOTO Mepiony,
KpiM BOEHHOTO CTaHY» TaKOK BU3HAETHCS KBATI(HiKyIOUOI0 03HAKOIO, ajie TAKOTO, M0
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MEHIIIE TABHUIIYE CYCILIbHY HeOEe3IIeUYHICTh 3/I04MHY, Hi’K BUMHEHHS fI0r0 «B yMOBax
BoeHHOrO crany». CaM ke 3akoHoaBelb y ABOX crarTsax OcobimBoi yactuan KK
(ct. 1141 i cr. 3361) psiMo Ha3UBA€E «OCOOMBUIA TIEPIOT> YACOM YUNHEHHS 3JI0UMHY.
OTOX, AKIO «0COOJUBUI MEPio/» BU3HAYAE CaMe YaC BUYMHEHHS 3JI0YMHY, & «BOEH-
HUIl CTaH» € YaCTUHOIO 0COOJMBOTO TIEPIOY, TO 3a 3aKOHaMU (HOPMAIBHOI JIOTIKH i
«BOEHHUI CTaH» MA€ PO3YMITUCS SIK YaC BUMHEHHS 3JI0YUHY.

[To-uyerBepTe, cJiiji 3BepHYTH yBary i Ha iCTOPUYHY HACTYIHICTh KPUMiHAJIbHUX
3akoHiB B Ykpaini. Ynaanit KK npuitmos #a 3miny KK Yipaiau 1960 p., B akomy
AHAJIOTOM HUHIIIHIX «YMOB BOEHHOTO CTaHy» OyJ/a KBami(ikyouya 03HaKa BUNHEHHST
3JI0YMHY y «BOeHHMI yac». Ase 3 1996 p. 8 Koncturytii Ykpainu, a 3 2000 p. — i
Y BIZIIOBITHOMY CIIeIiaTbHOMY 3aKOHi1 BXKUBAETHCS TEPMiH «BOEHHUN CTaH», a He
«BoeHHUH yac». Y 2001 p. 3akonomaselb, npuitmatoun ynaanii KK, ogHovyacno mpu-
BO/IUB OT0 y BiJIIIOBIZIHICTD /10 BXKUBAHOI Y T.3B. «PEryJssTUBHOMY» 3aKOHOJIaBCTBI
TEPMIHOJIOTIT 1 B TOMY YUCJI 3aMiHUB TEPMiH «BOEHHUI Yac» TEPMiHOM «YMOBU BOEH-
HOrO ctany». HaBpsy un XTOCh TOJI peasibHO JyMaB IpPoO Te, 0 B YKPaiHi KOJIUCH
cripaBa Jiilijie 10 3aIpOBa/I)KEHHST BOEHHOTO cTaHy. ToMy Taka 3aMiHa HalliMOBIipHillie
3IiiiCHIOBa/IACS 3aKOHO/IABIIEM SIK TEXHIYHA, 63 HaMipy MepeTBOPUTH KBali(iKyouy
03HaKy 4Yacy Ha 03HaKy 0OCTaHOBKWM BUMHEHHSI 3JI0YNHY.

Ha migcraBi mmporo s BBaskaio, 1Mo BYMHEHHS JIeP;KaBHOI 3pa/id y (hopMi Tiepexoy
Ha OiK BOpora 4u BifiCbKOBOTO 3JI0YMHY B «yMOBaX BOEHHOTO CTaHy» BU3HAUAE CaMe
yac BUYMHEHHs 3y0uuny. [{g kBamidikyroua o3Haka Mae miclie y /IisTHHSIX, BUNHEHUX
i/l Yac BOEHHOTO CcTaHy (AMB. BUIIE) i HE 3aJIEKUTh BiJl TOTO, Y1 BYMHUIIA 0c00a Tei
3JIOYMH Y THX PerioHax YKpainu, jge 0yJI0 BBeeHO BOEHHUI CTaH, YM B TUX PerioHax,
Jle BiH He BBOJIMBCS, UM HABITh 3a MeKaMu YKpaiHMU.

KBani¢dikanisi TpuBaloynx i NpoAOB:KYBaHUX 3JOYHMHIB, [0 BUMHSIOTHCS i/l
Yac BOEHHOTO craHy. YacoBa MPOTSKHICTh BOEHHOTO CTAaHY 4acTO TEPETUHAETHCS
3 4aCOBOIO IPOTSI’)KHICTIO BUMHEHHS /[BOX PI3HOBHU/IIB YCKJIaJHEHUX 3J0YNHIB —
TPUBAIOYOTO ¥ MPOAOBKYBAHOTO. | TOM, i iIHIIUI MOXYTh TIOYATUCH /10 BBEJECHHS
BOEHHOI'O CTaHy, a 3aKiHUMTHCS I1ijl Yac HhOTO YK HABITh 110 KOr0 3aBepIieHHi; abo XK
1IOYaTHCS TIiJl YaC BOEHHOTO CTaHy, a 3aKIHYUTUCS — MiCJIsl HOro NMpUIMHeHHs. Ko
3aKOH JIJIs TAKUX 3JI0YMHIB nepenbadae KBamiikyrouy 03HaKy BUMHEHHS IX B yMOBax
BOEHHOTO CTaHy, TO Pe30HHO IIOCTAE MUTAHHS: 4K 1X KBali(ikyBaTU — gK yUYHHEHI B
YMOBaX BOEHHOTO CTaHy 4M Hi?

Bianosinb Ha 11e TUTaHHS, 1O-TIeplile, Ma€ IPYHTYBATUCS HA MOJOXKEHHSX YNH-
HOTO 3aKOHO/IaBCTBA 10/I0 Yacy BUYMHEHHS 3JI0UMHY, 1, TO-ZIPyTe, BpaXOBYBaTH 0OCO-
GJIMBOCTI BUKOHAHHS CYCIIJIbHO HeOE3MeYHOTO AisiHHST IPU BYNHEHHI TPUBAIOUOTO
Ta TTPOJIOBKYBAHOTO 3JIOUUHY.

BignosizHo 10 4. 3 c1. 4 KK «yacoM BUYMHEHHS 3JI04MHY BU3HAETHCI YaC BUU-
HEeHHsI 0c00010 TIepebauyeHol 3aKOHOM PO KPUMIHAIbHY BiANOBIiAAIbHICTD /il a60
6esmistbHOCTI». leil 3arasbHuil MIPUITHC 3aKOHY JOCTATHHO OJHO3HAYHO PO3YMIiEThCSI
HAYKOBISIMA CTOCOBHO TIPOCTUX OJMHUYHUX 3JI0YMHIB, ajie 3aBK/1 BUKJINKAB JKBABY
JIMCKYCII0 TOM0 YCKJAaAHeHuX 3/0unHiB [9, ¢. 125—126]. He Braiounch Hapasi 10
OTJISIZIY 1 KPUTHUKU BUCJIOBJIEHUX CY/IPKEHb, S MPOIOBKYI0 BUXOAUTHU 3 TOTO, IO Yac
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BUMHEHHS 3JI04MHY Ma€ BU3HAYATHUCS YHiBEpCaJbHO, OE3BiZHOCHO 10 0COOJMBOCTE
BUKOHAHHST O3HAK HOT0 00'€KTUBHOI CTOPOHU, a BifITAaK 9aCOM BUNHEHHS OY/Ib-SKOTO
3JIOYMHY CJTiJI BBAKATH MOMEHT, 3 SIKOTO € 3BEpIIEHNM Iepeadadene KpUMiHAIbHUM
3aKOHOM JiTHHSI 0COOM, IO Y MOAJIBIIOMY MA€ TPU3BECTH 10 TEBHUX HETATUBHUX
3MiH B 06’ekTuBHOMY CBIiTi [9, c. 131]. [To3asik pu BUMHEHHI TPUBAIOYOTO 3JOUUHY
JISTHHS, 3 SIKOTO MTOYMHAETHCS 3JIOYMHHUI CTaH, € MOBHICTIO 3aBepIIEHUM 3 CaMOI0O
MOYaTKy HWOTO BUYMHEHHS, TO I 4aCOM YYMHEHHS TAaKOTO 3JIOYMHY CJiJl BBA)KaTh
MOMEHT TIOYaTKy TaKOTO 3JIOYMHHOTO cTaHy. HaToMicTh Mpu BUMHEHHI TTPOIOBXKY-
BAHOTO 3JI0YMHY €/IMHE CYCIIJbHO Hebe3neuHe [isTHHsL € 3aBepIIeHUM JIUIIe TTPU
BUMHEHHI OCTAaHHBOTO i3 3ayMaHUX 0COOO0I0 IOPHUINYHO TOTOKHUX [IisiHb, 1[0 HOTO
CKJ1a/1a10Th. Tok yacoM Horo BUMHEHHS CJIi/1 BBA)KaTH MOMEHT YYMHEHHS caMe 11bOTo
OCTaHHBOTO AisgHHA |9, c. 134].

Buxnanene nae mincrasu miarpumatu M. M. Cenbka y Tomy, 10 TpUBAOYUI
BIfICHKOBUI 3JI0YMH (HAIPUKJIAI, [€3ePTUPCTBO) Ma€ OyTH KBamihiKOBaHUI SIK
YUUHEHUI B yMOBaX BOEHHOIO CTaHy JIMIIE TOJi, KOJIM HOro OyJo 1odyaTo IIij| Yac
BIIICBKOBOTO CTaHY, 1 HE3aJIeKHO Bijl TOTO, UM MPUIIMHEHUH 11ei 3JI0YMH MPU BilICbKO-
BOMY CTaHi 4M BxKe 10 HOro NpUIMHEeHHi. SIKIIo X TaKuil 37104MH PO3IIOYaBCs 10
BBE/IEHHS BOEHHOTO CTaHy, ajie TPUBAB i IPU HbOMY, HOTO He MOKHA KBaTi(hiKyBaTH
SIK YIYMHEHWI B yMOBax BoeHHOTO cTaHy [10, ¢. 53—54]. Tomy He MOKHA MTOTOIUTHCS
3 BucHoBKOM M. M. CeHbKa IIpO Te, 10 «SKIIO X04a 6 OjHe i3 TakuX AistHb (110
CKJIQZIAI0Th TIPOJIOBXKYBaHui 37n0unH. — FO. [1.) BUMHAETHCS TiJ| 9ac Jlii BOEHHOTO
cTamy, JsTHHS BUHHOTO MOTPiOHO KBamidikyBaTH sIK Taki, 0 BYMHEHI B yMOBaX
Boennoro crany» [10, c. 54]. Bugaerncsi, 1110 aBTopoM TyT He BpaxoBaHO TOH (akT,
1[0 TIPOJOBKYBAHMIT 37104nH JulTe (DAKTUYHO CKIAZAETLCS 3 HU3KM JisiHb. Voro
K IOPUIMYHUI CKJIaJl MAE €[MHE CYCIIIbHO Hebe3neuHe isTHHS, siIKe € TOBHICTIO
3aBepIIeHNM Y MOMEHT YYHHEHHSI OCTAHHBOTO 3 (haKTUYHUX [isiHb. ToMy, HarpuKJIa,
NPOJIOBKYBaHe BUKpajleHHsT BificbkoBoro MaiiHa (c1. 410 KK) moske 6yTn kBasmidiko-
BaHe SIK BYMHEHEe B YMOBAaX BOEHHOTO CTaHy JIMIIE TOJ, KOJIU i/l 4aC BOEHHOTO CTaHy
OyJI0 BUMHEHE OCTAaHHE 3 IOPUANYHO TOTOKHUX JisHb, 0 HOro CKIafaloTh. KO XK
OCTAHHE 3 IOPUINYHO TOTOKHUX [iSTHb Y TPOJOBKYBAHOMY 3JI0UMHI OyJI0 BUMHEHE
BIK€ TI0 3aKiHYEHHIO BOEHHOTO CTaHY, TO TIOTIPH Te, 10 3JI0YMH Mir OyTH MOYaTHil IIie
JI0 YU 11/l Yac BOEHHOTO CTaHY, Bi/IIOBi/IHA O3HAKA He TOBUHHA BPaXOBYBAaTHUCH IPU
iioro kBaidikarrii.

Opnnak y pasi KoM YacTHHA TPUBAIOUOTO YK IPOJOBXKYBAHOTO 3JI04MHY (Dak-
THYHO BYMHSJIACS Iijl YaC BOEHHOTO CTaHy, ajie He Moxe OyTH BpaxoBaHa MpH OTO
kBastiikarii, BoHa Moke OyTH BpaxoBaHa NP NMPU3HAYEHHI MMOKapaHHs sIK o0OcTa-
BUHA, 1110 00TSIKY€E HOTO (AMB. HUXKYE).

Boennwii cTaH i nuTaHHs 3BiIbHEHHS BiJl KDUMIHAJIBHOI BiIMOBIIANbHOCTI. K
yKe 3a3Hayasocs, BAMHEHHS 3JI04MHY B YMOBAX BOEHHOTO CTaHy BU3HAETLCS 3aKO-
HOM 00CTaBUHOIO, IO IIBUILYE CYCIiIbHY HeOE3IeYHICTh BiAOBIIHOIO 3JI0YMHY.
[leit dakT cBOEI Yeproo, YCKIAAHIOE a0 YHEMOIKIIMBIIIOE 3BIIbHEHHST 0COOU Bijl
KpUMiHAJIbHOI BiJIOBIaIbHOCTI 3a OiabiricTio i3 nepegdavennx KK Yipainm mij-
ctaB. [IpoTe BBemeHHS BOEHHOTO CTaHy aKTyaJli3yBajo MUTAHHS PO MOXKJUBICTH
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3aCTOCYBaHHS OJIHIEL Ti/ICTaBU 3BIIbHEHHS BiJl KpUMiHATBHOI BiIMIOBIJAJIBHOCTI, a
Oro TPUITMHEHHST — HIIOI.

BBe/ieHHST BOEHHOTO CTaHy, SIK 3a3HA4YaI0Cs BUIIlE, 00YMOBUJIO MOKJIMBICTH BUH-
HEHHS JIepsKaBHOL 3pau y GopMi mepexoay Ha 6ik BOpora B yMOBaX BOEHHOTO CTaHY.
BizamoBiaHo mocTao muTaHHsS PO MOKJIMBICTD 3aCTOCYBAHHSI 10 OCI0, SIKi BUNHUIIN
JiepsKaBHY 3paiy B Iiii dopmi, nmepenbadenoi u. 2 cr. 111 KK crerianbhoi mizcrasu
3BLIbHEHHS Bil KpUMIiHAIBHOI BiANOBiaabHOCTI. BKazanuM npunmcom nepeadadeHo,
10 «3BIJIBHSIETHCS BiJl KPUMIHATBHOI BiZITIOBIIaIbHOCTI TPOMAJISHUH YKPaiHH, SIKITO
BiH Ha BUKOHAHHSA 3JI04MHHOTO 3aBJaHHS 1HO3€MHOI JlepKaBu, iHO3eMHO1 OpraHisaitii
a0 iX MpeJCTaBHUKIB HiKUX il He BYMHMB i JOOPOBLIBHO 3asBUB OpraHaM Jiep-
JKaBHOI BJIQJIA TIPO CBIil 3B’I30K 3 HUMM Ta TTPO OTPUMAHE 3aBJAHHS».

Onni Bueni, nanpuknazn, H. C. Konuyxk [7, ¢. 9] ta 0. B. Jlynenko [8, c. 429],
3BEpPTAI0YM yBary Ha BUMOTY 3aKOHY PO HASIBHICTH y 0COOW 3aBIaHHS iHO3eMHOI
JlepskaBy, 1HO3eMHOI OpraHisallii um iX Ipe/CTaBHUKA, TPUXOJITh /10 BUCHOBKY
PO HEMOKJUBICTh 3BiJIbHEHHS BijJi KPUMIHAJBHOI BiJINTOBiJa/IbHOCTI Ha TiICcTaBi
4. 2 ct. 111 KK ocobu, sxa gisiia 3a BJacHOIO iHiI[iaTMBOW. [HIII, HampuK/Ia
O. B. 3aiines ta B. P. Diyinenko, 3i cJ1iB 3aKOHY «HISIKUX [Iill He BYNHUB> BUBOJATD
BUCHOBOK, 10 <«3actocyBanus 4. 2 cr. 111 KK Ykpainm MoxauBe juiie Ha cTajii
rotyBanusi» [, c. 174].

3 MOTO TIOTJISIY, 3 TAKUMU CYJPKEHHSIMU CKJa[HO moroautucs. [lepemycim,
BU3HAIOYM TIepexis Ha Gik BOpora 3aKiHYE€HUM 3 MOMEHTY HaJaHHS 3TOJU TPOMas-
HUHOM YKpaiHU Ha CHiBPOOITHHUIITBO 3 BOPOTOM Ha IIMKOAY iHTepecaM YKpainu [2,
c. 204], u. 2 c1. 111 KK He 3a60poHsI€E MOKJIMBOCTI 3BiJIbHEHHSI Biji KPUMiHAIbHOT
Bi/IMOBIIAJIBHOCTI 32 BYMHEHHS 3aKiHYEHOI JIepKaBHOI 3pajin y 11iit (hopMi [1eTalibH.
nuB.: 4, c. 62—69]. OxpiM TOTrO, CJIi/l 3BepHYTH yBary i Ha Te, 3aKOH, BCTAHOBJIOIOUN
BUMOTY TTPO HEBUKOHAHHA OTPUMAHOTO BiJl iIHO3eMHOI JIep;KaBU 3aBJaHHs, He BUMa-
rae, mob Take 3aBaanHist OyJ0 OTpUMaHe 710 mepexoay Ha 6ik Bopora. Tomy Juiie B
TUX BUIIAJKaX, KOJM TPOMAJSTHUH YKpaiHU MmepeinoB Ha 6ik Bopora Ha BUKOHAHHSI
OTPUMAHOTO Bijl HHOTO 3aBJaHH, 3BIIbHEHHS BiJl KPUMIHAIBHOI Bi/ITOBIIaIbHOCTI HA
migctaBi 4. 2 ¢1. 111 KK € aemoxxauBuM. AKIIO K TPOMAJASTHUH YKpaiHu 32 BIACHOIO
iHimiaTnBoo mepeimos Ha 6ik Bopora ((hi3MYHO YK iHTEJIEKTYyalbHO) 1 MiCst I[OTO
OTPUMaB 3JI0YMHHE 3aB/IaHHS 1HO3€MHOI Jiep:KaBy, IHO3eMHOI OpraHisaitii uu iX rnpej-
CTaBHUKIB, TO BiH IT/IJISITA€ 3BIIBHEHHIO BiJl KpUMiHATBHOI BiIITOBIAAIBHOCTI, SKITO
Ha BUKOHAHHSI 1IbOT0 3aBIaHHs HisIKUX Jill He BYNHKB i JOOPOBIIBHO 3asiBUB OPraHaM
JIePsKaBHOI BJIQJIU TIPO CBill 3B’S30K 3 HUMU Ta PO OTpUMaHe 3aBJaHHsA. JKIIO K
micsist mepexoay Ha GiK BOpora 3a BJIACHOIO 1HIIIATMBOIO TPOMAISTHUH YKpaiHU IIe
He OTPMMaB BiJl iIHO3eMHOI Jlep/KaBU 3JIOYMHHOTO 3aBJaHHs, ab0 BYMHUB ii, CIPS-
MOBaHI Ha MOTO BUKOHAHHS, 11€ YHEMOKJIUBJIIOE 3BITbHEHHS OTO BiJl KPUMiHAIBHOI
BignosizampHoCTI Ha migcTasi 4. 2 ct. 111 KK Ykpainm.

CxacyBaHHS K BOEHHOTO CTaHy MOCTAaBUJIO MUTAHHS TTPO MOKJIHUBICTH 3BiJib-
HEHHSI Bi/l KpUMIHAJILHOI BiIMOBIIAIBHOCTI Y 3B’sI3Ky 31 3MiHOI 00cTaHOBKH (CT. 48
KK VYxpaiun). 3a tBepmxentusam [O. B. bayiina, ckacyBaHHSI BOEHHOTO CTaHY €
OJIHUM 13 TIPOSIBIB 3MiHU OOCTAHOBKM B IIMPOKOMY CEHCI, 110 MOXKe MOTSATHYTH 3a
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co0010 BTpaTy CyCIiJIbHOI HEOE3IeYHOCTI OKPEeMUX BUIB 3JI0YMHIB, YYMHEHUX il
yac Takoro crany [2, c. 150]. 3 TakuM CyUKEHHSIM CJIi/1 TIOTOAUTHUCS 3 HACTYITHUME
YTOYHEHHSIMH.

Yrpatuti cycriiibHy HeGe3MeuHiCTh TMiCsT CKacyBaHHs BOEHHOTO CTAHY MOXKYTb
Jidie Ti 3JI04MHU, SIKi MOJISATaNIN Y MOPYIIeHH] Y1 HeBUKOHAHHI BUMOTI IIPaBOBOTO
PEXMMY BOEHHOTO cTaHy. Hampukia, HEBUKOHAHHS CIy:KO0BOIO 0COOOI0 BUMOTH
1IPO BUKOPUCTAHHSI MOTYKHOCTE Ta TPYAOBUX PeCypciB MiJIIPUEMCTBA, YCTAHOBU
uu opranizarii 1yt motped oboponn (1. 3 4. 1 cr. 8 3akony «IIpo mpaBoBwit pesxumM
BOEHHOTO CTaHy» ) Tisirae KBasiikarii sik cirysk6oBa aHepbdamicts (cr. 367 KK); mpu-
XOBYBaHHsI TIPHBATHOTO MaiiHa 0cOOH, siKe TT/JISITAE TIPUMYCOBOMY BiUYKEHHIO JIJIsT
norpeb mepsxkasu (1. 4 4. 1 cr. 8 3akony «IIpo nmpaBoBHii PeKUM BOEHHOTO CTaHY» )
Moske OyTH KBasTi(hiKoBaHe SIK 3aIlO/isTHHST MAITHOBOI IIIKOJU TLISIXOM oOMany (cT. 192
KK) i 1.1. CycrinbHa HeOe31euHicTh TaKuX AisiHb 0OYMOBJIEHA JIMILE TUM, 110 BOHU
BUYMHSIOTHCS i YaC BOEHHOTO CTaHY; /10 YW MICJS 3aTPOBA/KEHHS BOEHHOTO CTaHy
AHAJIOTIUHI [IISTHHS B MPWHIUIT He MO O OyTH BUMHEHI i, TUM Iadye, He BU3HaBa-
qicst 6 cycrinbho Hebesmeurnmu. Came TOMY MiCIsT CKaCyBaHHSI BOEHHOTO CTaHy Taki
3JIOYMHU MOKYTb BTPATHTH CBOIO CYCIJIbHY HeOe3neuHicThb. I B TaKMX BUIIAJKax He
BUKJIIOYAETHCS 3BIIBHEHHST 0CI0, 1110 X YYMHUJIHI, BiJl KpUMIHATBHOT BiZMOBIIaIbHOCTI.

HaromicTs, JisSHHS, HAIBHICTH CYCILIbHOI HEOE3IEYHOCT] B IKUX He 00yMOBJIeHa
BBE/IEHHSIM BOEHHOTO CTaHy, a TMM Tiaue JisSHH, I SKUX YYUHEHHS iX B YMOBax
BOEHHOT'O CTaHYy € KBaJi(hiKyIO4OI0 03HAKOIO, ITICJIsI CKACyBaHHSI BOEHHOTO CTaHY He
MOJKYTb BTPATHTH CYCIiJbHOI HEOE3IMeYHOCTi. 3aKOH BBa)Ka€ Taki isSTHHS 3JI0YM-
HaMU HaBITh 1 TPU BYMHEHHI iX Yy MUPHUI yac. ToMy npunimHeHHs BOEHHOTO CTaHY,
6e3yMOBHO, CBIJUNTHME IIPO 3HUMKEHHS CYCILIbHOI HeOe3IeKky MOAIOHNX [IisiHb, aje
BUMHIOBAHUX Y’Ke TICJS 3aKiHUeHHsT BOEHHOTO cTany. OjHade He CBiIYMTUME TTPO
BTpATy CyCIiIbHOI HeOe3eKkn THX, M0 OyJIi BUNHEH] TTi/] 4aC HBOTO.

VunHeHHsT 3I0YMHY 3 BUKOPHCTAHHSIM YMOB BOEHHOTO CTaHy SIK OOCTaBHHA,
o o0Ts:Ky€ mokapanus. Bixnosigno go m. 11 4. 1 c1. 67 KK «BunHeHHs 3/7104nHy
3 BUKOPHCTAHHSIM YMOB BOEHHOTO ... CTaHy» € 0OCTaBUHOIO, 1[0 OOTSKY€E MOKAPAHHSL.
3Beprae Ha cebe yBary Toi (hakr, M0 B I[bOMY Pasi 3aKOH TOBOPUTH HE MIPOCTO PO
«BYMHEHHS 37I0YMHY B YMOBAX BOEHHOTO CTaHY», & PO «BUYMHEHHS 3JI0YNHY 3 BUKO-
PUCTAaHHSAM YMOB BOEHHOTO CTaHy», 10, OYEBUIHO, HE O/THE I TEXK.

3 orusiy Ha Iie sl BBaKAIO, MO [aHa 0OCTaBUHA, sIKa OOTSIKYE TIOKApaHHs, He
MO)ke OYTH BCTaHOBJIEHA OO0 BCiX 3JI0YMHIB, YIMHEHUX IMiJ[ 4aC BOEHHOTO CTaHY.
Bona mae wmicie Jmine taMm i Tozi, Ae it Koau ocoba CBIZIOMO BUKOPHCTajla YMOBHU
BOEHHOTO CTaHY [IJIT BYNHEHHS 37T0YMHY. TOMY CJIi/l yCTaHOBIIOBATH, 1110 BUNHEHHS
3104nHy OYJI0 TOB’si3aHe 3 TUMU OCOOJUBOCTSIMU MTPABOBOTO PEKUMY, SIKI Masn
Micile y 3B’SI3Ky 13 3arpoBaJiXKEeHH BilicbKOBOTO cTaHy. Ile Moixe mosisgraTu, Hanpu-
KJIajl, Y BAKOPUCTAHHI YMOB 3alIPOBA/KEHOT KOMeHIaHTChbKOI roauuu (1. 5 4. 1 ¢T. 8
3akony «IIpo TpaBOBUI PeKMM BOEHHOTO CTaHY») /IS 3a0€3MeUeHHsT TAEMHOCTI
BUMHEHHS 3JI0UMHY; Y HE3aKOHHOMY 30yTi aJIKOrOJbHKMX HAIOIB Yi HAIOiB, BUPOOJIe-
HUX Ha CIIUPTOBIN OCHOBI, SKIIO MPUNHATE PillleHHsT PO 3a00POHY TOPTIBJII HUMM
(m. 13 u. 1 ct. 8 3akony «IIpo mpaBoBHil pe;kUM BOEHHOTO CTaHY» ); PO3TOJIOIIEHH]
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JlepKaBHOI TAEMHMUIT Ta BTPATi IOKYMEHTIB, 110 11 MiCTATH, YHACI/IOK HEBUKOHAHHS
JIOTATKOBUX 3aXOJliB MO0 TIOCUJIEHHS OXOPOHU AepsKaBHOI TaeMHMT (1. 22 4. 1
ct. 8 3akony «IIpo mpaBoBMil pesKUM BOEHHOTO CTaHy» ) TOIIO. SKIIO 5K 0coba BUM-
HUJIa 37104rH (y TOMY YHCJI, TIPOTH OCHOB HAI[IOHAJIBHOI Ge3nekn YKpaiuu, mpoTu
rpoMajicbkoi Ge3reku, y cdepi OXOpOoHH AepsKaBHOI TAEMHMUIN, HEIOTOPKAHHOCTI
JIepsKaBHUX KOPJIOHIB, 3abe3redeH st IPU30BY Ta MOOLIi3aIlii TOIMo) Xo4 i 1/ Jac
BOEHHOTO CTaHy, ajle He BUKOPUCTOBYIOYM HOr0 YMOBH, BpaXyBaHHs 11i€i 00CTaBUHI
SK TaKol, 110 00TszKye nokapanus, de lega lato e € MOKIMBUM.

[Ipu bOMy CJTiT MaTH Ha yBasi, 1o BiAmosiaHo 10 4. 2 ct. 67 KK 1151 06TsmKyioua
nokapaHHsi o0CTaBUHA HaBiTh 1PH i (HaKTMYHOMY BCTAHOBJIEHHI 11O CIIpaBi MOXKe
OyTH 1 He BpaxoBaHa Cy/IOM 3 HABEJECHHSIM Y BUPOKY HAJIEKHUX MOTUBIB. A CTOCOBHO
3JIOUMHIB, I/ IKUX BYNHEHHS IX B YMOBaX BOEHHOTO CTaHY BILJTMBA€E HA KBasidika-
iro (zepsxaBHa 3pajsa y dopmi mepexony Ha 6ik Bopora i 19 BiliCbKOBUX 3JI04MHIB),
11 obcTaBrHA He MOKe OyTH BpaxOBaHA MU IIPU3HAYEHHI MOKAPAHHS K TaKa, 110
itoro o0Tsikye (4. 4 ct. 67 KK).

k%

Permrra ynaanx npunucis KK Ykpainn B yMoBax BOEHHOTO CTaHY JIOTh y 3arajib-
HOMY TIOPSIZIKY, 6€3 Oy/ib-sIKHX BUHSITKIB YU JIONOBHEHD, OOYMOBJIEHUX BBEIEHHIM
takoro crtany. ITpoTe i1oro 3ampoBayKeHHs MOKe 0OYMOBUTH 3MiHU 10 KPUMiHAJIb-
HOTO 3aKOHOZABCTBA, Y TOMY YHMCJI I CIIPSMOBaHI Ha BCTAHOBJIEHHS ab0 MOCUJIEHHS
KPUMIHAJIbHOI Bi/J[IIOBIIAJIbHOCTI, HA CKACyBaHHS MEeBHUX 320X0YyBAaJbHUX HOPM
(HampuK/Ia, po 3BiJIbHEHHS BiJl BiAmosiganbHoCTI abo nokapanus). OQHaK HaBiTh
BBEJIEHHST BOEHHOTO CTaHy He MOjKe OYTH ITiICTaBOIO JIJIsT 3ACTOCYBAHHSI TOPTYP, BCTa-
HOBJIEHHSI 200 3aCTOCYBAHHS JKOPCTOKUX UM MPUHIKYIOYHX JIIOJCHKY TiIHICTD BUJIIB
MOBO/KeHHS 4 1okapaHHs (cT. 3 KoHBeHIIil Tpo 3aXUCT MpaB JIOJAMHU i OCHOBOIIO-
JoxHUX cBoOOz, cT. 28 Koncruryiii, ct. 22 3akony «IIpo mpaBoBuil peskiM BOEHHOTO
crany»). OcobaMBO CJTi/I 3ayBaKUTH, 110 BOEHHUN CTAH HE MOKe OYyTH IiICTaBOIO
JUIS BITHOBJIEHHS B YKpaiHi cMepTHOI Kapu K Buay nokapauHs (IIporokos Ne 13
110 KoHBeHIIiT mpo 3aXKCT 1IpaB JIIOAMHU i OCHOBOMOJIOKHUX cBOOO). I, Gesnepeuto,
BCTAHOBJIEHHsI a00 TTOCHUJIEHHSI KPUMIHAJIBHOI BiIIOBIIAJIbHOCTI Mijl Yac BOEHHOTO
CTaHy He MOKe MaTH 3BOpoTHOI /il B yaci (ct. 5 KK).

3araJjioM ke CJIiJi KOHCTaTyBaTH, 10 TePITHi JOCBiI 3aTTPOBA/PKEHHST BOEHHOTO
cTaHy B YKpaiHi 1okasas, 1O /lesdKi HOTO KPUMiHAJIbHO-IIPABOBI HACI/IKU HAMU
JI0Ci PO3YMIJIUCS IOCUTh HEOJHO3HAYHO. 3 OIVIS/Y Ha 1€ i 3 ypaxyBaHHSIMM CY/I0-
BOI MPaKTUKHU, KA N0 Mi3Hille CKIAJACTbCS MO0 3JI0YUHIB, YUMHEHUX ITiJI Yac
BOEHHOTO CTaHy, YKPaiHChKiil KpUMiHaIbHO-TIPABOBIN HAYIl HajeKamo 6 KPUTHIHO
[IEPEOCMUCIUTH BiJINIOBI/IHI MTOJIOXKEHHS 3aKOHO/IAaBCTBA Ta BU3HAYMTHU MOKJINUBOCTI
HOT0 MOJAIBIIOT0 yI0CKOHATCHHS.
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Criminal consequences of the introduction of martial law in Ukraine

The article is devoted to the study of the criminal consequences of the introduction of martial law
in Ukraine. Based on a systematic analysis of the provisions of the current criminal law, other laws of
Ukraine, and a critical assessment of the achievements of Ukrainian criminal law science, the author
identifies and analyzes seven criminal legal consequences.

First, attention is drazwn to the fact that the Criminal Code of Ukraine establishes criminal-law con-
sequences solely for cases of imposition of martial law and does not determine them for cases of wartime.
Secondly, the author has determined the exact time limits for the existence of martial law, certain moments
of its introduction and termination. Thirdly, it was concluded that the lawful restriction of human rights
or freedoms, committed in accordance with the law on martial law, is a circumstance precluding the crim-
inality of the act. This circumstance is not provided for by the Criminal Code of Ukraine and has its own
grounds and characteristics, determined by special laws. Fourthly, the place of such a sign as the commis-
sion of a crime “in the conditions of martial law” in the system of signs of corpus delicti is established. In
contrast to the judgment expressed in the literature, it has been proved that this feature relates to time,
and not to the setting of a crime. Fifth, certain qualifications of continuing and ongoing crimes are partly
committed during, and partly not during martial law. It has been established that a continuing crime can
be qualified as committed during martial law, when it was started during martial law, and continued as
when the last of the acts that constitute it were committed during martial law. Sixth, certain features of
exemption from criminal responsibility in connection with the introduction and cancellation of martial
law. In particular, the prerequisites and grounds for exemption from criminal liability for transferring to
the side of the enemy in martial law conditions (part 2 of article 111 of the Criminal Code) are defined
and cases where the termination of martial law may indicate a loss of public danger (article 48 of the
Criminal Code). Seventh, rules are formulated to account for the commission of a crime using martial law
conditions as an aggravating circumstance. Cases when courts can and cases when it is forbidden to courts
to consider this circumstance as such, aggravating punishment are defined.

Based on the study, recommendations on the practice of applying certain provisions of the criminal
law during martial law were formulated, and it was concluded that considering such practices would give
impetus to the continuation of scientific research in this area. Separately set out proposals for the legis-
lator to improve the provisions of the Criminal Code of Ukraine, should be applied during martial law.

Keywords: martial law; exceptions of criminal liability; crime qualification; aggravating punish-
ment; lasting crime; continued crime; exemption from criminal liability.
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3AOYHOE INMPOU3BOACTBO
MO YTOAOBHbIM AEAAM B KOHTEKCTE NMPABOCY AUA
B PECITYBAUKE BEAAPYCb

B nocrednue 200v1 6 Yeon06no-npoveccyaiviviii xkooexc Pecnybauxu Beaapyco (danee — YIIK)
BHOCSMCS. DONOIHENUS U USMEHEHUS, HANPAGIEHHbIE HA YNPOWEHUE U YCKOpeHUe CYOeOHbIX npoyedyp.
O0noit us maxux nogean cmano nossienue 6 2016 200y saounozo npoussoocmea. Coznacno u. 1 cm. 459
YIIK dannviii nopsdok npumensiemcs 6 ommowenuu iumyd, 006UHAEM020 8 COBEPULEHUL NPECTNYNILeHUS,
ne npedcmasnaouwezo 6oabuULoll 00UECMEeHHOU ONACHOCIU, K020a 008UNAEMULIL NOIHOCMBIO NPUSHACT
CB010 BUNY U ZPANCOANUCKUL UCK, €CIU OH Npedvssien, COerantoe UM NPU3HAHnUe He OCnapueaemcs
KaKot-1ub0o U3 CMopon U He Gbl3bl8aem COMHEHUS. Y CYObU, a MAKICe He Gbi3bIBAIOM COMHEHUS. BUHO-
BHOCTD 00BUHACMO20, OPUOUUECKAS KEATUDUKAYUSL Oesnus U O0OPOBOILHOCTD COZLACUS 00BUNACMO20
U nomepnesuLezo Ha 3a0uH0e NPOU3COICMEO 6 CYde, OMCYMCMEYIOM UHbLE NPENAMCMEUSL. NOCMAHOGNE-
nuio npuzosopa 6e3 cydebnozo pasbupamervcmea. B nacmosuweii cmamve noonumaemcs npobiema
npasosoil NPUPoovl Ykasantnozo nopsaoka paspewenus 0ei cyoom U ezo cOOmeemcmaust KOHCMumyuiL-
OHHOMY YCMAHOBLIEHUTO O COCMAZAMEIDHOCTNU NPABOCYOUSL; KOHCMAMUPYEMCS, MO CYUeCMEYIouas 6
saxonodamenvcmse Beiapycu KOHCMPYKYUs COCMA3AMENLHOCU KAK KOHCIMUMYUUOHHOZ0 NPUHYUNA
paxmuuecku svi800um npoyedypy nocmanosienus npuzosopa 6es cyoednozo pasbupamervcmea 3a
pamxu npasocyous. llpu maxux 06cmMosIMes»Cmeax cocmsa3amenviocms 0Zpanudusaem 3aKonooamens
6 cozdanuu 6oaee 2ubKol mModeiu Npasocyous, OMeeUaIOUeti COBPEMEHHBIM MEHOCHUUAM YNPOULEeHUS
06vLunbIX cydebnvix npoyedyp. B amoil ces3u deaaemcs 6b1600 0 UeIeCcO0OPASHOCTNU NEPECMOMPA KO-
CIUMYUUOHHOL PeOAKUUY NPUHUUNA COCMAZAMENbHOCIU nymeM donoanenus cm. 115 Koncmumyuyuu
Pecnybauxu Berapycy nopmoti, 00nyckaioueii 603MoNCHOCHb OMCMYNICHUS OM He20 8 CAYUASX, Npeo-
YCMOMPEHHDIX 3AKOHOM.

Kiouerblie ciioBa: yroJioBHbII IPOIECC; OCYIIECTBICHHUE TIPABOCY/IUST; TIPUHIIUI COCTI3ATEIbHO-
CTU U PaBEHCTBA CTOPOH; 3204HOE TIPOU3BOJCTBO.

Jlanvko 1. B., kanpuaaT I0pUINIHIX HAYK, OTEHT, 3aBiyBay Kadegpn eKoHOMiYHOTO Ta (iHaH-
coBoro mnipaBa [IpuBarnoro 3aknany ocsitn «BIII-InctuTyT mpaBosnasctsay, bBinopycsk, M. Minchk.
e-mail : dan231069@gmail.com
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3aouHe NPOBA/’KEHHS y KPUMIHAJBHUX CIOPaBaX y KOHTEKCTi mpaBocyaas B PecmyOuini
Binopycs

Ocmannimu poxamu ¢ Kpuminanvno-npouecyanvnuii xodexc Pecnybrixu Binopycy (Oani — KIIK)
BHOCAMBCSL OONOBHEHHS T 3MIHUL, CNPSIMOBAHI HA CNPOUEHHSL MA NPUCKOPeHHs. cy0osux npoyedyp. O0Hiero
3 makux nogen cmana nosiea 6 2016 poyi 3a0un020 NPoBAOHCEHHSL.

32i0no 3 u. 1 cm. 459 KIIK danuii nopsidox 3acmocosyemncsi w000 0codu, 066unyeauyeanoi y euu-
HeHHi 3M0UUNY, W0 He CIANOGUMb 3HAUHOT CYCNIIbHOT Hebe3neKi, Kol 006UNY8aUeHUtl NOGHICIIO GUSHAE
C6010 UMY | YUBLILHULL NO306, AKWO 6i1 NPEO’SA6ACHULL, 3POOLCHE HUM BUSHAHNS HE 3ANePeUyembCst J00-
1010 31 CMOPIN i He GUKIUKAE CYMHIBY Y cyO0i, a MAKONC He GUKIUKAIOMb CYMHIBY GUHHICDL 0068UNYysaUe-
1020, Wpuduuna Kearigixayis dismus i 006PosiLHICMb 3200U 006UHYEAUEHO20 | NOMEPNILOZ0 HA 3A0UHE
nposadicenns 6 cyoi, eidcymui inwi nepewkoou Oisi uHecenHs 6UpoKy 6e3 cydosozo posensdy. Y uiil
cmammi nopyuyemncs. npooieMa npagosoi npupoou 3a3nawenozo nopsoKy eupiwents cnpas cyoom i
11020 610N0BIOHOCE KOHCMUMYUIIHOMY YCMAHOBLEHHIO NPO 3MAZATLHICIb NPABOCYO0st; KOHCMAMYEMbCSL,
wo icnyroua 6 saxonodascmsi Binopyci xoncmpyxuyis smazaivHocmi K KOHCMUMYUITHO20 NPUHUUNY
paxmuuo eusodums nPouedypy NOCMAH0BIeHHs BUPOKY 63 cyd06020 PO3ZIANY 3G PAMKU NPABOCYOOSL.
IIpu maxux obcmasunax smazaviicmy 00MeNCYe 3aKOHO0ABUsL 6 CMEOPenHi OLIvIL ZHYUKoi MOOeni npa-
80cy00s, wo 6i0N0GIOAE CYUACHUM MEHOCHUIAM CIPOUCHIS 36ULATIHUX CYO0BUX Npouedyp. 3 0210y na
Ue pobUMvCS BUCHOBOK NPO OULILHICIY Nepe2nsioy KOHCMUmMyyitinol pedakuyii npunyuny 3mazaivhocmi
wasxom donosuennst cm. 115 Konemumyuii Pecny6uixu Binopyco mopmoro, wo 0onyckae Moxrcausicnsy
gidcmyny 6i0 Hb020 Yy BUNAOKAX, NEPeOOAUEHUX 3AKOHOM.

KmouoBi cnoBa: KpuMiHaIbHUI TIPOIIEC; BAMHEHHS TPABOCY /IS, IPUHIIAII 3MAraJbHOCTI i PiBHO-
CTi CTOpiH; 3a0YHE TTPOBA/KEHHS.

Beedenue. IIpaBoBoe perysynpoBaHiie — 9TO JEMEHT CUCTEMBI COIUATBHOTO
yIIpaBJeHus, a MoToMy ero a(h@PeKTUBHOCTb HAXOJUTCS B MPSMON 3aBUCUMOCTH OT
COOTBETCTBUSI JIEHCTBYIONUX HOPM TEKYIIUM OOIIECTBEHHBIM OTHOIIEHUsIM. V3Me-
HEHUs B COIUAIBHON cpefie 00YCIOBINBAIOT KOPPEKTUPOBKY TPUEMOB U CIIOCOOOB
perymmpoBanus. OTcTaBaHue YCTAaHOBIEHHBIX MPaBUJ (HOPMAaTUBHOW CUCTEMBI) OT
Pa3BUBAOIIMXCST OTHOIIEHUH CHIKAeT 3 (eKTUBHOCTD IOPUINYECKOTO BO3ICHCTBUS.
[ToaToMy TIpOIIECCHI, TPOUCXOISIIIE B 0OIIECTBE, TPEOYIOT a[eKBATHOTO TIPABOBOTO
peryJanpoBaHusl.

[Tepemennt Havama 90-X TOOB MPOILIOTO CTOJETHS BBI3BAJIU HEOOXOIMMOCTD
COBEPIIEHCTBOBAHMS YTOJOBHO-TIPOIECCYATBHOTO TIPaBa, IeTEPMIUHUPYS HOPMOTBOP-
yecKuii mpoiecc B 310l obsactu. VIMeHHO B 3TO Bpemsi B bemapycu ObLT MPUHSIT
VIIK, kounenmnust Kotoporo npezpotnpeaeiena Koncruryiueit Pecriybmukn Bea-
pyCh, a TaksKe OOIIEeNPU3HAHHBIMU TPUHITMIIAMU MEKyHAPOIHOTO TpaBa. Pedopma
B 9TOH cdepe mpozpokaeTcs: 10 cux 1nop. B pesyasrare YIIK nmonosnsiercs Hop-
MaM¥, HaIIPaBJEHHBIMUA Ha pacIliMpeHre YacTHBIX HavyaJ B YTOJOBHOM IIpoiiecce,
paIMOHAIN3AIIAI0 W ONTUMU3ANNIO OTAEJbHBIX TTPOIEAYP, MOSBICHNE WHCTUTYTOB
aTeJUISIITUY, TOCYIe0HOTO COTJIANIEHNsI O COTPYIHUYECTBE U T.J1. Bce aT0 TpusBaHo
MOBBICUTH 3((HEKTUBHOCTD YTOJOBHO-TIPOIECCYATBHOTO TPaBa, CAeIaTh ero Oosee
JIMHAMWYHBIM, OTBEYAIONUM COBPEMEHHOMY COCTOSHUIO U TEHAEHIINSM Pa3BUTHS
001IeCTBEHHBIX OTHOIIEHUT.

B pamkax o6o3HaueHHBIX TeHgeHnui 3akonoMm Pecnybauku Bemapych ot
05.01.2016 1. Ne 356-3 B YIIK BHeceHBbI N3MEHEHWS, OMYCTUBIITIE BO3MOKHOCTD
MOCTAHOBJIEHUsI CYZIOM MPHUTOBOPA 110 yTOJOBHOMY ey Oe3 cynebHoro pasou-
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paTesbCTBAa U BBI30BA CTOPOH, B XOJ[€ TAK HA3BIBAEMOTO 320YHOTO TIPOU3BOJICTBA.
Cornacto 4. 1 ct. 459 YIIK manHblii TOPSAIOK PUMEHSIETCS B OTHOIIEHUN JINIIA,
0OBWHSIEMOTO B COBEPIIEHUN MPECTYIJIEHUS, He TPEACTABIISIONEr0 GOTbITON
0061eCTBEHHOI OMAaCHOCTH, KOT/Ia OOBUHSIEMbIN MOJHOCTBIO TIPU3HAET CBOIO BUHY
U TPaKIAHCKUN WCK, €CJIU OH MPEIbsIBJIEH, CAeJlaHHOe UM MPU3HAHWE He OCla-
puBaeTcst Kakoi-a1u60 U3 CTOPOH U He BBI3bIBAET COMHEHUsSI Y CY/IbH, a TaKKe He
BbI3bIBAIOT COMHEHUsI BUHOBHOCTH OOBUHSIEMOTO, IOPUINYECKasd KBaTM(UKAIS
JeSTHUST ¥ T0OOPOBOJIBHOCTD COTJIaCHsI OOBUHSIEMOTO U TIOTEPIIEBINEr0 HA 3a09HOE
MPOU3BOJICTBO B Cy/i€, OTCYTCTBYIOT MHbIE MPETSTCTBUS TTOCTAHOBJIEHHWIO TPUTO-
Bopa 6e3 cyaebHOro pasbuparenbcrBa. B coorBercrsum ¢ u. 3 cr. 459Ne VIIK
B OINKCATEJbHO-MOTUBUPOBOYHOW YaCTU NMPUTOBOPA, BHIHECEHHOTO B 3a0YHOM
IIPOU3BOJICTBE, CY/IbsI BIIPaBe YKa3aTh [OKA3aTEIbCTBA BUHOBHOCTH, HE PACKPbIBAs
WX COJEP/KaHMUS.

OO6BuUHSIEMBIT, TIPOKYPOP, HAITPABUBIIUI JIE/I0 B CY/I, B TeYeHHUE JECATH CYTOK C
MOMEHTA MOJIyYeHUsT KOIUU [IPUTOBOPa, OCTAaHOBJIEHHOro 6Ge3 cyaebHoro pasbupa-
TEJILCTBA, a 3AMIUTHUK, YIaCTBOBABINNI B JieJie, TIOTEPIIEBIINI, TPaKIAHCKUIT UCTEIT,
IPAKAAHCKUI OTBETYMK U UX MPEACTABUTEIN C MOMEHTA UX YBEOMJIEHUS O MPHHSI-
TOM peIlleHNH BIIPaBe MOJATh B CY/I CBOM BO3PasKEHUsS HA IPUTOBOP, HE YKA3bIBAs
MOTHBOB HECOTJIACHSI C HYIM.

B ciyuae mojaun Takmx BO3PAXKEHUIl Cy/lbsl B TeYEHUE TPEX CYTOK OTMEHSIET
MOCTAHOBJIEHHBIN UM TIPUTOBOP, & YTOJOBHOE JIEI0 HEMEIJIEHHO HATIPABJISIET TIPe/Ice-
JIaTeJTo Cy/la WM ero 3aMEeCTUTEJIIO JIJIsT PEIIEHNUsT BOTIPOCA O €T0 Mepeiaue JIPYyroMy
Cy/ibe ¥ Ha3HaueHUHU CyZeOHOro pa3bupaTeabcTBa B OOIIEM MOPSIIKE, TIPEyCMOTPEH-
HOM JIJIS1 YTOJIOBHBIX JIeJl YCKOPeHHOTo nipousBozictBa (4. 2 cr. 4591 YIIK).

[TpuBemeHHbIE TTOTPABKU MPEACTABISIIOT COOON MJLTIOCTPAIMIO CTPEMJIEHUSI
3aKOHOJIATEJIsI K YIPOIIEHUIO, YCKOPEHUIO M YAEIIEeBIEHUIO Cy1e0HOTO Tpoiiecca 1o
yrosoBubiM sieiaM. Kak ormedaer Koucrurynmonnsiii Cyn Pecniyosuku Bemapych
B Pemenun ot 29 nexabpst 2015 r. Ne P-1024/2015, «ycranaBanBaeMoe 3aKOHO/IA-
TeJIbHOE PETYIMPOBAHNE 3209HOTO TIPOU3BO/ICTBA B YTOJIOBHOM IIPOIIECCE HATIPABJIEHO
Ha obecriedeHre OMEPATUBHOCTH W SKOHOMUYHOCTH CYIOTMPOU3BOJICTBA, YTO OTBEYAET
MHTEepecaM Kak rocyapcTBa, Tak U CTOPOH ...». HecomHenHo, ykasannasi HOBeJJIa
6eJI0PYCCKOTO YTOJIOBHO-TIPOIECCYATbHOTO 3aKOHOAATENBCTBA TPEeOyeT TIyOOKOro
HAYYHOTO OCMBICJIEHNUsI, YTO O0YCIOBIMBAET aKTyaJbHOCTh OIIEHKH 3a09HOTO IPO-
M3BOJICTBA B KOHTEKCTE TIPABOCY/IHSI.

Ananu3 nocneonux uccaedosanui u nyéauxayui. Ciexyetr OTMETUTD, YTO
POOJIEMBI YTOJOBHO-TIPOIECCYATBHON (HDOPMBI ITPABOCY/MsI, B TOM YHCJE COKpa-
IEHHBIX Tpoleyp, 3arparuBanuch B paborax E. C. Azaposoii (E. S. Azarovoy),
B. H. bu6uso (V. N. Bibilo), H. B. Mnsiotuenko (N. V. Ilyutchenko), A. A. Kazakosa
(A. A. Kazakova), U. JI. Tlerpyxuna (I. L. Petruhina), A. B. ITuioka (A. V. Piyuka),
B. U. Camapuna (V. I. Samarina), E. B. Tpodpumonoit (E. V. Trofimovoy),
0. TI. Ikamneposa (Yu. P. Shkaplerova), K. A. Illunko (J. A. Shilko) u apyrux
aBTOPOB. B TO ke BpeMsi GOJIBIIUHCTBO MCCJE0BATENEil pACCMAaTPUBAIN 3A09HOE
MPOM3BOJICTBO B KJIACCHYECKOM MOHUMAHKU €r0 CYTH KaK CyeOHOTO pa3brpareibCcTBa
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B oTCyTCTBUM 00BUHSIEMOro (mozcyaumoro). Yacts 2 cr. 294 YIIK npexycmarpuBaer
JIBa CJIy4ast TAKOTO PACCMOTPEHNUSI YTOJOBHBIX JIEJI CY/IOM:

1) nmmo, oOBUHSIEMOE B COBEPIIEHUH HE MPEACTABISIONEr0 OO0 0b1ite-
CTBEHHON OIACHOCTH, WJIN MEHee TSIKKOTO TIPECTYTLIeHUs, TIPU3HAET CBOI0 BUHY
XO/IaTaiiCTBYET O Pa3bUpaTeNbCTBE JIeia B €r0 OTCYTCTBUE,

2) 06BUHSIEMBIIT HaXOAUTCS BHE TipeesioB Pecriybnuku Bemapych u ykioHsercs
OT SIBKHU B CyzieOHOE 3aceiaHue.

Orcrofia MOHATEH MPEOOIAAIONINIT B JIUTEPATYPeE TTOIXO/, COTJIACHO KOTOPOMY
OTJIMYUTENLHON Y4ePTOil 3a09HOTO Pa3OUpPaTENbCTBA SIBJISIETCST (DAKTUIECKOe OTCYT-
cTBUE OOBUHSIEMOTO TIPH PACCMOTPEHUU YTOJOBHOTO fesia. [Ipu aToM pednb et 00
OTCYTCTBUH OOBHHSIEMOTO Ha MPOTSKEHUU BCETO CyAeOHOTO CIIEACTBYS BILUIOTH 10
BbIHEceHUs npurosopa 1o zgeny. Kak numer O. B. Tumko, atot dakt npeacrapis-
€TCsT OTIPEIETISTIONNM KPUTEPHEM 3a09HOTO XapaKTepa cyneOHOr0 pa3drpaTesbCTna,
006y CTOBJIMBAIOIINM BCE OCTaIbHBIE OCOOEHHOCTH JTAHHOTO MTpon3BoicTBa |1, ¢. 172].

OueBnmHO, uTO BBeAeHHBIH 3akoHOoM Pecrybmmku Bemrapycnh ot 05.01.2016 .
MHCTUTYT He MMeeT HEelOoCPeNCTBEHHOTO OTHONIEHUS K YKa3aHHBIM BBIIIE TIpa-
BOOTHOIIEHWSIM M UX TEOPETUYECKOMY BOCIPHUSTHUIO, a TIO CBOEH CYITHOCTU CKO-
pee HAIOMWHAET BBIHECEHUE OTPe/eIeHUsT 0 CyfeOHOM MPHUKa3e B IPaKIaHCKOM
CY/IOIIPOU3BO/ICTBE.

B 371011 cBa31 Yenrvto cmamvu BHICTYIIAET AaHATIN3 3209HOTO TTPOU3BO/ICTBA B YTO-
JoBHOM Tipottecce Pecriybsinku Beapych ¢ TOUKM 3peHUsT €ro MPaBOBOi MTPUPOIBI
U COOTBETCTBUS YKAa3aHHOTO IOPs/IKa pa3pelieHust e CyZ0M KOHCTUTYIIMOHHOMY
YCTAHOBJIEHUIO O COCTSI3ATETbHOCTH MPABOCY/IUSL.

H3znoxcenue ocnosnozo mamepuana uccied08anus u noaY4eHHvIX pe3yiio-
mamoe. B MupoBoii TIpakTHKe OJIM3KHE 110 COMEPKAHUIO TIPOIEYPbI He SIBISIOTCS
YeM-TO HOBBIM. B TocyzapcTBax ¢ aHTJIO-CAKCOHCKOUM CUCTEMOH TIpaBa MPOM3BOICTBO
B CY/I€ TIO JIeJlaM O TIPECTYIUIEHHSIX, 32 KOTOPbIe He MOXKeT ObITh Ha3HAueHO HaKa3a-
HUe B BUJIe JIUIIEHUsT CBOOOIBI, 32a4aCTYIO CBOAUTCS JIUIh K YTOYHEHUIO (haMuinu
Y UMEHU HApYIIUTENS U ONPeIeIEHII0 MePhl HAaKa3aHusI, YTO 110 BPEMEHU COCTABJISIET
HECKOJIbKO MUHYT. /locTaTouHO pacmpocTpaHeHa u MpakTUKa, KOT/Ia JUILY, COBEPITIB-
IeMy MpecTyIJeHNe, B MOBECTKE O BBI30BE B CYJl COOOINAIOT O BO3MOXKHOI CyMMe
mrpada B caydae OCyKIEHUsT; BMECTO SIBKU B CY/l OOBUHSIEMBIIT 110 TI0YTE BBICHLIAET
JICHBTH, U JIEJI0 CIYUTAETCSI OKOHUYECHHBIM.

B l'epmanun, @pannun Takxke He UCKIIOUYEHO PACCMOTPEHUE Jlesia B CcyJe
B OTCYTCTBHE I'PaKaHUHA, COBEPIIUBIIIETO MPECTYIJICHIE, 32 KOTOPOE CY/Ibs MOKET
Ha3HAuMTh HaKazaHnue 10 1 roma jmmenus csoboxsl [2, ¢. 503-504; 3, c. 282-284,
461-462]. Cxoxue nopmbsl umetorcst B Y IIK Ykpawnsr, crareu 381, 382 xotoporo
MPEANUCHIBAIOT CYAY PACCMOTPETh B MSTUAHEBHBIA CPOK OOBUHUTENbHBIN aKT
0 COBEpIIIEHUH YTOJIOBHOTO MPOCTYIKA Oe3 MpoBeieH sl CyeOHOr0 pa3drparenbcTBa
[PU OTCYTCTBUH YYaCTHUKOB Cy/eOHOTO MTPOU3BOJICTBA, €Cii OOBUHsIEMBII Gectipe-
KOCJIOBHO TIPU3HAJ CBOI0 BUHOBHOCTB, HE OCIIAPUBAET YCTAHOBJIEHHBIE BO BpEMS
JO3HAHWsT OOCTOSITEILCTBA M COTJIACEH C PACCMOTPEHNEM OOBUHUTENHHOTO aKkTa Ge3
POBeIEHsI CyIe0HOTO Pa3dNpPaTETbCTRA.
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ITpu Beeil POrpecCUBHOCTH U BaKHOCTHU IS TIPOIIECCYAIbHON 9KOHOMUU 11000~
HOTO MHCTUTYTA B Bemapycu, anamisupyemblii TOPSIZIOK CyIOTIPOU3BO/ICTBA BBI3BIBACT
HEKOTOPbIE BOMPOCHI, KAK MUHUMYM, OJIMH U3 KOTOPBIX HOCUT KOHIIENTYaJbHBIHI
XapakTep: MOKHO JIM TIOCTAHOBJIEHUE CYOM IPUTOBOPA IO YTOJOBHOMY ey 6e3
cy1e6HOTO pa3bupaTeTbCTBA CIUTATD MTPABOCYANEM?

HayuHbie 1MoX0/1bl, CBSI3aHHbIE C MCCJIE0OBAHIEM TPABOCYNs, Pa3HOOOPA3HBIL.
B mupokom dunocodcko-penomeHoTOTHIECKOM TTOHUMAHUH TTPABOCYNE — 3TO
UCIIOJIHsIeMBI puTyas (aKkT, AefCTBO), HallpaBJeHHbIH Ha IPUOOpeTeHre 3aKOHHOI
CUJIBI CJTydast TPUMEHEHNUs [IpaBa TPU Pas3penieHnn KaKux-Jnb0 CIopoB, 00 Kak
BU/JI TIPABOOXPAHUTEIbHON 1 IIPaBONPUMEHUTENBHOIN TOCyIapCTBEHHON /1eTe/IbHO-
CTH, B Pe3yJIbraTe KOTOPOH peasmayercst (IposiBisieTcst) cyaebnast Baacts [4, ¢. 21].

B ropuanueckoil Hayke 1mpaBocyiie pacCMaTPUBAETCA KaK CaMOCTOSATEIbHBIN BUJT
rOCY/IapCTBEHHON JIeSITeIbHOCTH, TJIaBHAsA M OCHOBHast (DYHKIMs CyAeOHOI BIacTH,
OCyIIeCTBJIsIeMast ClIeUaIbHBIM CYOBEKTOM — cyIoM |5, ¢. 40], mim Kak <Jaesresb-
HOCTH Cy/ia TI0 PACCMOTPEHUIO JIeJ, OTHECEHHBIX K ero KoMmIiieTeHiuu» [6, c. 42].
[Ipu 9TOM 3HAYUTETHHAS YACTh COBPEMEHHBIX aBTOPOB B KauecTBe 0OSI3aTEIHHOTO
aJleMeHTa TOHATHUS MPABOCYAUS BbIJEJSeT IpolleccyanbHyio ¢hopMmy, IpoLeaypy,
B KOTOPOIl /I0JIKHA TTPOTEKATh MeITeJbHOCTh Cy/la, MMeHyeMas IpaBocyaueM |7,
c. 233; 8, ¢. 124; 9, c¢. 114—115]. OcyiecrBienne IpaBoCyausi «B CyAeOHbIX 3ace-
JaHusaX ¢ coboneHneM TpebyeMoil 3akoHoM (opMbl miporiecca»> H. B. Mummakosa
Ha3bIBAeT CYIIHOCTHBIM IPU3HAKOM aHasusupyemoro dernomena [10, c. 67]. [lannas
(opma yperyspoBaHa B COOTBETCTBYIOIIMX IIPOIECCYaTbHBIX KOJIEKCaX, OJHAKO ee
6a3a, hyHaamenT 3amoxkenbl B Koncruryuun Pecnybauku Benapyces, cr. 115 koto-
poii oTIpeziesiseT, YTO MPABOCY/IME OCYIIECTBIISIETCS HA OCHOBE COCTS3aTEbHOCTU 1
paBeHCTBa CTOPOH B Tmportiecce. [To cyTu, aTo o3HavaeT hopmy CymonponsBoCTBa, B
KOTOPOI MOJKET CYIIeCTBOBATh MPABOCY/NE, — TOJIBKO B YCJIOBUSX COCTSI3aTENbHO-
ct. BocipuHnmas ee kak HeoTheMJeMblii aTpuOyT mpaBocyaust, B. C. Kamenkos
0JIAraeT, YTO COCTSZATENLHOCTh «(OPMUpPYeT OJIATONPUSTHYIO CPE/Y [I/isT BBISICHE-
HUST BCeX 00CTOSATENBCTB, UMEIOIINX 3HAYEHUE TSI JIeJIa, ¥ BHIHECEHUST 3aKOHHOTO
u 060cHOBaHHOTO cynebHoro mocraHosaerus» [11]. IIpuuem OcHOBHOMN 3aKOH He
COJIEPKUT KaKMX-TMO0 U3bATUI U3 JAHHOTO YCTaHOBJIEHUS, KaK B HEKOTOPBIX Y-
rux cxoxux curyanusix. Hampumep, B ct. 21 Koncturynmu Pecniyosnmku Bemapych
CKa3aHO, YTO TOCYAAPCTBO apaHTUPYET TpaBa 1 CBOOOI TPAK/IAH, B TO K€ BPEMsI
cama Koucruryius Pecybauku Bemapych B c1. 23 pasperiaer ux orpaHudeHue
«B CJIy4asiX, TPELyCMOTPEHHBIX 3aKOHOM, B MHTEPecax HAIMOHAIBHON Oe30TacHOCTH,
001IeCTBEHHOTO MOPSI/IKA, 3AlMIMThl HPABCTBEHHOCTH, 3/[0POBbSI HACEJICHUS, TIPaB U
cBobox apyrux suiy. Creayst B pycie KOHCTUTYIIMOHHON 3aKOHHOCTH, 4. 2 cT. 10
VIIK mpeanuchiBaeT, 4T0 OrpaHMYeHUe MPaB U CBOOO/I JIUII, YIaCTBYIOIINX B YTOJIOB-
HOM IIpoliecce, IO0IyCKaeTCs TOJIbKO 110 OCHOBAHMSIM U B IOPSIJIKE, YCTAHOBJIEHHBIM
YIIK.

Crarbst 114 Koncruryiuu Pecrybiviku Besapych copepKuT UCKIIOYEHUE U3
[PUHIMIA OTKPBITOCTH (TJIACHOCTH) CyAeOHOTO pasbuparesbCcTBa, TPOBO3TIALIAS,
9TO CJIyIIaHUE JIeJ B 3aKPBITOM Cy/eOHOM 3acelaHui BO3MOKHO JIUIIb B CJIydasx,
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OIPE/IETIEHHBIX 3aKOHOM, € COOJTIOIEHUEM BCEX MTPABHJI CYIOITPOU3BOJICTBA. YUUTHIBAsI
ato, YIIK B u. 2 cr. 23 mpesycmMarpuBaet, 4To pazdMpaTesbCcTBO YTOJIOBHOTO Jlesa
B 3aKPBITOM CyZ€OHOM 3aCe/laHUU JIOTyCKAETCsI TOJbKO B MHTEPecax 0OecIedeHust
3aIUTHI TOCY/IAPCTBEHHBIX CEKPETOB M MHOM OXPaHSIeMOI 3aKOHOM TailHBI, a TaKKe
10 JleJIaM O TIPeCTYIJIEHUSIX, COBEPIIEHHBIX JUI[AMU, He JOCTUTTINMU 1eCTHa/[I[aTH-
JIETHETO BO3PAcCTa, 110 JieJlaM O MOJIOBBIX MPECTYIJICHUSIX U IPYTUM JieJlaM B IeJIsIX
IPEIOTBPAIIEHUS PA3TJIANIEHUS CBEIEHNI 00 MHTUMHBIX CTOPOHAX KU3HU YYaCTBY-
IOTIHX B JIeJie JIUIL MO0 CBEJEHNI, YHUKAIOINX MX JOCTOMHCTBO, M B CJIydyae, KOT/a
9TOro TPEOYIOT MHTEPECh 0beciedeH s He30MACHOCTH MOTEPIEBINET0, CBUIETEIST NN
WHBIX YYACTHUKOB YTOJIOBHOTO TPOIIECCa, a TAKXKe YJIeHOB X CeMel MM OIM3KIX
POJICTBEHHUKOB M JIPYTUX JIHIl, KOTOPBIX OHM OOOCHOBAHHO CYUTAIOT OJIM3KUMU.

Hudero takoro oTHOCHTEIBHO cocTsizaTeabrocTi B Koncturyiun Pecry6mmku
Besapych HeT. IT0 rOBOPUT 06 00s3aTENBHOCTH PACCMATPUBAEMOTO MPUHIIUAIIA
NPUMEHUTETHHO K TPABOCYNIO, TeM GoJiee MPUHIMAST BO BHIMAHIE HEOTHOKPATHO
BBICKA3aHHYT0 B cBouX perrerusix nosuiuio Koucerurynuontoro Cyna Pecriybimkn
Benapyco o BepxoBencTBe KoHCTUTYIIMN U HEIOCPEICTBEHHOM XapakTepe ee Jleii-
cTBUS Ha Tepputopuu Haieil crpanbl [12]. IIporie roBops, ecTb cOCTSA3aTeNbHOCTD
€CTb IIPaBOCY/INE, HET COCTSA3ATEIBHOCTH — OTCYTCTBYET U IPAaBOCY/IUE.

Coctsa3aTeIbHOCTb Kak IIPUHIUI YTOJIOBHOTO IIpoliecca Ha TEPPUTOPUU COBpPe-
menHoit Berapycn nosiBunace B XIX B. B cBsizu ¢ npunsitueM CyneOHBIX yCTaBOB
Poccuiickoit nmnepun 1864 . CorslacHo cT. 3 YcraBa yroJloBHOTO CyZI0IIPOU3BO/ICTBA
oOBUHEHME OBLIO OTIENEHO OT BJIACTH CY/AeOHOI, T.€. OT PACCMOTPEHUST YTOJOBHBIX
JIeJl ¥ TTOCTAHOBJIEHUsI TIPUTOBOPOB, MIPUHA/IEKAIIEH cygaM 6e3 BCSAKOTO ydacTust
Baacreil aamuHuctpatuBHbiX [13, ¢. 10]. Takum ob6paszom, yske HaYMHASL C ITOTO
MOMEHTA B OCHOBY YTOJIOBHOTO TIpotiecca Obliia 3aJ0KeHa cocTsizaTerbHast hopma
[14, c. 7]. Ee cyTp, o cioBam m3BecTHOTO JopeBoJiolinonHoro opucra B. K. Coy-
YEBCKOTO, COCTOSIIA B HAIMYUH B CyJie 00EMX CTOPOH — OOBUHUTEJIST U TIOJCYTIMOTO,
<13 B3aMMHOI'0 COYETaHUS /1eATeJIbHOCTH KOTOPBIX U CJIaraeTcsl Besl CYIIHOCTD ITPO-
WCXOJSAIIeH B MPUCYTCTBUU cy/a mporenypbl». [Iponosmkas, on nogyepkuBal, 4Tto
«JUISI PA3BUTHSI COCTSI3ATENFHOCTH HEOOXOAMMO, YTOObI CTOPOHBI CYIIECTBOBAIH Ha
Cyzie, T. e. HysKHO, 4T0oObl ObLI Ha cyje OOBUHUTENb U OOBUHSAEMbI (OAMH UK CO
CBOMM 3alIUTHUKOM )» [15, ¢. 79].

[To muennio U. . DoiHUIIKOTO, «CyIIECTBEHHBIMU TIPU3HAKAME COCTS3ATEb-
HOTO TIOpsI/IKa SABJISIOTCS:

1) HanMYHOCTH B TIpOIlecce CTOPOH, CTOSAIINX OT/IEBHO OT Cy/la U MOJIb3YIOIINXCS
IIpaBaMU y4acTus B JieJie;

2) paBHOIIPaBHOCTH CTOPOH;

3) ocBOOOXKIEHME CY/Ia OT TIPOIECCYaTbHbIX (DYHKINN cTOpoH» [16, c. 72].

[ToryepkuBast Ba)KHOCTb COCTS3aTEIbHOCTH, OH YKa3bIBaeT, YTO «y4yacTHe CTO-
POH B IIPOU3BOJICTBE COAEHCTBYET TOJIHENIIeMYy Pa3bsICHEHUIO Jleyia U JlaeT CyILy
rOTOBBIN, BCECTOPOHHE pa3pabOTaHHbII MaTepuasl JJIs MOCTAHOBJIEHUST PEIIeHU.
B aTOM CMBIC/IE CTOPOHBI SIBJSIIOTCS B TIPOIECCE BAYKHBIMU TTOMOIITHUKAMHE CY/1a, 10O
KaK/asl U3 HUX JIEHCTBYET B BU/Ly HE CBOETO YAaCTHOTO, & TOJIBKO TIOPYYEHHOTO eil 1
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[PEJICTABISIEMOTO efo TybsmaHoro uarepecas |16, ¢. 72]. Iocse oTcyTCTBUS TaHHOTO
npuniuna B YIIK coBerckoro neprozia m HeckoJbKo 1e(hOPMIUPOBAHHOTO €T0 TTOHM-
MaHUs B JIATEpAType TOTO BPEMEHU, COBPEMEHHOEe 3aKOHO/IATEIbCTBO MPAKTHYECKHT
BEPHYJIOCh K TPAKTOBKE cOCTsA3aTeJbHOCTH BTOPOH mosoBuHbl XIX B. B cospe-
MEHHOM TIOHMUMaHWH CYIHOCTb COCTSI3aTEJIbHOCTU CBOJAMUTCS K TOMY, YTO CTOPOHBI
B Cy/1e0HOM Pa3bMpaTebeTBe TOMb3YIOTCS PABHBIMU TIPABAMH 110 MPEICTABICHUIO 1
MCCTIeTOBAHUIO /IOKA3aTe/bCTB, 3asIBJIEHUIO XO/IaTalCTB, BHICKA3bIBAHUIO MHEHUS 110
JIE060MY BOTIPOCY, UMEIOIIEMY 3HAU€HKE TI0 YTOJOBHOMY JIENTy, YUYaCTHIO B CYAeOHBIX
NPEHUsIX, a Cy/ 00s13aH CO3/1aTh HEOOXOMMMbIE YCIOBHS ISl OCYIIECTBIECHUS TIpe-
JIOCTABJIEHHBIX CTOPOHAM IPAB U BBITIOJHEHUST UMH MTPOTIECCYATbHBIX 00sI3aHHOCTEN
(4. 4, 5 c1. 24 YIIK).

OueBUIHO, 3204HOE TPOU3BOJICTBO HE OTBEYAET YKa3aHHBIM TPEOOBAHUSIM U He
MOKET 00ECIIEYNTh PEATU3AINI0 COCTA3ATEIBHOCTH, YTO TIPUBOAUT K BBIBOY O TOM,
YTO EATENbHOCTH Cy/la B 3TOM CJIydyae HeJIb3s CUUTATDh TMPABOCY/INEM.

Takum 00pa3oM, COCTSI3aTENBHOCTD KaK KOHCTUTYIIMOHHBIN TPUHITNT (haKThde-
CKH BBIBOJIUT MPOIIEYPY TIOCTAHOBJIEHNUS TIPUTOBOPA 6e3 cyeGHOTO pa3drparebcTBa
32 PaMKHU IIPABOCYIUSI.

Ha To, uyTo B miporteccyasbHbIX KOIEKCaX JOMYCKAIOTCS OTCTYTIIEHUST OT COCTSI-
3aTeJIbHOCTH, yKe HEOJHOKPATHO 00palajoch BHUMAHWE B CIEIMATbHON JUTEPa-
type. Hanbosee oruersimBo 910 mposiBusioch B 3akoHe Pecrnybimku Bemapych or
15 mtonst 2009 1. Ne 42-3 «O BHeceHUU M3MEHEHUI W JOTOJHEHUN B HEKOTOPbIE
3akoHbl Pecrybsnkn Bemapych 110 BOIpOcaM YroJIOBHOW OTBETCTBEHHOCTH U OTie-
PaTUBHO-PO3BICKHON /IeSITEIbHOCTH», KOTOPBIN TTO3BOJIMII Cy/ly pa3peliaTh yroJjoB-
HbIE JIeJIa YCKOPEHHOTO MPOU3BOICTBA €3 yJacTHs TOCYapCTBEHHOTO OOBUHUTEIS.
Pasymeetcsi, OTCyTCTBHE B Cy[IeOHOM 3aCelaHUU TOCYIAPCTBEHHOTO OOBUHUTENST 1
WHBIX JIUI] CTOPOHBI OOBUHEHNSI, KAK 3a4aCTYIO TIPOUCXOIUT Ha TIPAKTHKE U He 3arpe-
IIEHO 3aKOHOM, CTaBUT I10J] COMHEHUE peasn3aliio KOHCTUTYIIMOHHOTO IPUHIIAIIA
COCTS3aTEJbHOCTHU IIPU OCyllecTBIeHnn mpaBocyusd. O ToM, 4To cojepsraiuecs
B yKazaHHOM 3akoHe naMenenus YIIK «3arponynmm ocHoBomosaraiomuii mpuHITAIT
YTOJIOBHOTO TIPOIiecca, @ MMEHHO COCTA3aTeIbHOCTby, TOT/Ia IHcal cy/ibsl BepxoBHOrO
Cyna Pecniybiuku Benapycs C. [ypoBs, 00bsACHSS 9TO IPOLECCYANbHON DSKOHOMEEN
0 OT/IEJIbHBIM OTHOCUTEIBHO HECJIOKHBIM KaTeropusim jie [17, c. 29]. Dakruueckn
corsacuiicst ¢ moo6noi onerkoit u Koncruryimonnstii Cyn Pecniybsmku Besapycs,
ormevas B pemernu Ne P-355/2009 ot 7 uions 2009 1., uTo «ycTaHaBIMBaEMbI
3aKOHOM CyJIeOHBII MOPSIZIOK PACCMOTPEHUST YTOJOBHBIX JIeJl YCKOPEHHOTO TIPOU3-
BOJICTBA HE MCKJIIOYAET TIPU BO3HUKHOBEHUH 00BEKTUBHOI HEOOXOAMMOCTH TIEPEX0/ia
Ha COCTSI3aTEJNbHBIN MPOIECC ¢ COOT0IEHNEM 00IINX YCIOBUN CyeOHOro pas3bupa-
TeNbCTBa». Bbixoaut, 6€3 HEOOXOAMMOCTH TI0 JieJlaM YCKOPEHHOTO MPOU3BOJICTBA
cynebHoe pa3drpaTesbCTBO OCYIIECTBIISIETCST B OTCYTCTBHE COCTSI3aTeNbHOCTH. «Ecin
’Ke y4ecTbh, UYTO B COOTBETCTBUM ¢ 4. 2 cT. 294 YIIK pasbupareibCTBO YroJIOBHOIO
JIeJTa O He TIPEICTABISIONEM OOJIBINON OOIECTBEHHON OMTACHOCTH WJIH MEHEE TSIKKOM
MPECTYIIEHNN 0 XOIATANCTBY OOBUHSIEMOTO MOJKET MPOUCXOAUTH B €T0 OTCYT-
CTBUE, TO Cy/IeOHbIIT ITPOIECC B TAKOM CJIydae TpeBpaiaercs: B GUKIMIO, T. K. Ha HEM
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MPUCYTCTBYET TOJIBKO CY/bsI U CEKPeTaph CyJAeOHOTO 3acCeaHusI», — HEJIUIETTPUATHO
onernn nanHoe HopmotrBopdectBo 0. I1. IlIkamnepos u 7K. A. lwniko [18, ¢. 199].

Tem He MeHee, 3aKOHO/IATENb TIPOIOJIKAET CO3/IaBaTh MIPEATUCAHNS, ellle OOJIbIIe
yeyTybJIsonire MpoTUBOpednst Meskay KoHCTUTYIMel 1 OTpacaeBbIMU HOPMaMHU.
B IMocrarun Koncruryimonnoro Cyna «O cocTOIHUN KOHCTUTYITMOHHON 3aKOHHO-
ctu B Pecniybsmke Bemapych B 2015 romy» ormedeno, uro KoHncturyuus npeaocras-
JISeT 3aKOHOJATeNI0 J0CTATOYHO IMUPOKHUE AUCKPEIMOHHBIE TTOJTHOMOYNS, TO €CTh
BO3MOKHOCTH YCMOTPEHUST, <IIPOCTPAHCTBO BHIOOPa» B PETYIMPOBAHUN KOHKPETHBIX
001IeCTBEHHBIX OTHOIIEHHI, OTIPeIeJIEHI 0COOEHHOCTE TPABOBOTO PETYIMPOBAHNS,
YCTaHOBJIEHUHN, MI3MEHEHUU U OTPAaHMYEHNN CYOBEKTUBHBIX TIPaB, YCJIOBUI U MeXa-
HU3MOB MX peasm3annu. OHAKO NMPHU Peain3aluy CBOUX MOJHOMOYMIA 3aKOHO/IATETh
JIOJKEH JIENCTBOBATh B TPAHUIIAX, OTIPE/IETIEHHBIX KOHCTUTYITHOHHBIMU TIPUHITUTIAMU
n Hopmamu. Ho uTo zsesath, ecsiv 9TH TpaHUIIBI B COBPEMEHHBIX peannsx He BCeTaa
OTIPAB/IAHHBI W 3aTPYAHSIOT MOSBJACHUE HOBBIX MHCTUTYTOB. MOXeT yske HacTaio
BpeMs OTKa3aThCsI B ONPEIEIEHHBIX CJIYYasdX OT COCTSI3aTeNbHOCTH KaK yCTaHOBJIE-
HUSI, HE COOTBETCTBYIOIIETO OBICTPO PA3BUBAIOIIMMCS OOIIECTBEHHBIM OTHOIIEHSIM,
TPeOYIONMM HOBBIX MOAXOI0B K UX MPABOBOMY PETYJUPOBAHUIO, B TOM YHCJIE U K
(hopmynmpoBaHUIO IOPUANYECKUX TPUHITUIIOB? 371eCh YMECTHO BCTIOMHUTD U3BECTHOE
BbickazbiBanue @. Juresbca: « [ [pUHIUT — He UCXOMHBIN YHKT UCCJIEIOBAHNUS, & €70
3aKJIIOUATETLHBIN Pe3yJIbTaT; TPUHITUIIBI He TIPUMEHSIOTCS K TPUPOJIe U K YestoBeye-
CKOW HCTOPWH, a abCTParupyroTCst U3 HUX; He IPUPO/IA U YEJIOBEYECTBO CO00Pa3yeTCst
¢ TPUHIUIIAMU, a HA0OOPOT, TIPUHIIUIIBI BEPHBI JIUIITh MOCTOJIBKY, MOCKOJIbKY OHU
COOTBETCTBYIOT TIpupoJie n uctopuns» [19, c. 34]. CMbics TPUBEIEHHOTO BbIPAYKEHUS
3aKJI0YAETCST B TOM, YTO TIPUHIIAIIBI HE MOTYT CYIIIECTBOBATH caMU 110 cebe, ObITh CBO-
€T0 Pojia JAEKJIAPAIISME 1 TTOKETaHUSIMU, 00 UX HATUINNA U PEATHHOM COJIEPKaHUT
MOKHO CYIUTb TOJBHKO TT0 KOHKPETHBIM MPOIECCYATbHBIM HOPMaM U MEXaHM3MaM,
Yyepe3 KOTOpble OHU peanusyioTcs. Ha pasBuTue mpaBOBBIX MPUHIUIIOB OKAa3bIBAET
BJIMSTHUE HE TOJIBKO JICHCTBYIONIAsl CHCTEMa HOPM, HO M CKJIA/IbIBAIOIIAS I0PUMTYECKasT
MPAKTUKA, a TakKe TpaBoBast ujeosorus. OHaKIbl BOSHUKHYB, TIPUHIIAIIBI CBOMM
CyIlIecTBOBaHWEM HAYMHAIOT aKTUBHO BO3/IeHICTBOBATh HA MO3UTUBHOE TTPABO, HA
IPOIIecC TPABONPUMEHEHNS 1 IPaBOCO3HaHMe. BaxkHO 1pu 9TOM oT/aBaTh cebe oTder
B TOM, YTO TPUHIIUIIBI HE MOTYT OCTaBaThCsl HEM3MEHHBIMU. SIBJISISCH COCTABHBIM
3JIEMEHTOM YTOJIOBHO-ITPOIECCYJIbHON CUCTEMbI, OHU Pa3BUBAIOT €€ M Pa3BUBAIOTCS
BMecTe ¢ Heil. OTpunarh ceit (axt, cuuTaTh, YTO TPOIECCYyATbHbIE TTPUHIIUITBI HE
MOTYT MOJIBEPTAThCS PEBU3UU — 3HAYUT OTBEPraTh OCHOBHBIE 3aKOHBI THATEKTUKH,
MPOTHBOPEYUTH TOHUMAHUIO TOTO, YTO MTPUHIIUTIBI, KAK U JT106ast IpaBoBasi KOHCTPYK-
1S, eCTh SABJIeHNe KOHKPETHO-UCTOPUYECKOe, NCTUHHOCTh KOTOPOTO OTpaHMYeHa
OTTpeIeJIEHHBIM TIPOMEKYTKOM BPEMEHM, ATAITOM Pa3BUTHsI OOIECTBA W TOCYIAPCTRA.

B atom kontekcrte B. B. Hukombckuii, paccmMaTpuBas coCTSI3aTeNbHOCTh KAk
dbopmy tpaBocyaus, nuiet: «Herb3st hopMmy cTaBUTh Ha MEPBBIN TIAH, CayKeOHAs
poJib (OPMBI B TOM, YTO OHA JOJIKHA CHOCOOCTBOBATH Peai3allii COICPKAHUSL.
B nportusHOM ciydae cobioenne BHelHe GopMbl Oy/eT B yieps CyIEeCTBY Aeiar.
[Tpomosskast, OH OTMeYaeT HEOOXOAMMOCTD <«IIEPBOHAYAIBHO BBIJEJSATH CYIHOCTH
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(conmepskanue) NesATETBHOCTU CyZa — OCYIIeCTBJIEHUE TTPABOCY/INS, U JUIIb [OCJe
aToro opmy ee BHelHero posiByieHust» |20, c. 215-216].

[leiicTBUTENBHO, COCTA3ATETbHOCTH MOIPa3yMeBaeT HAJIU4YUe CIIopa MeXKIy
croponamu. Ilo yrBepskaenuio B. H. Bubuio, «3ammura B cy/ie CBOUX UHTEPECOB HE
MOKET TIPOUCXO/IUTH MHAYE KaK B YCJIOBUSIX CIIOPA, TIOJIEMUKH, YTO SIBJISIETCST HEOO-
XOJIMMBIM aTPUOYTOM MO3HAHUS B JTII000# chepe 4eToBeYecKOil eI TeTbHOCTH. A 9TO
1 €CTh COCTSI3aTebHOCTh> [6, ¢. 54]. [maBHO ABWIKYIIEH CHJION COCTSI3aTeIbHOTO
YTOJIOBHOTO TPOIECCa BBICTYIIAET CIIOP CTOPOH, B XO/le KOTOPOTO BEJETCS aKTUBHAS
60pbba TTOCPEACTBOM TIPEICTABIEHUSI IOKA3aTEbCTB, 3asIBJIEHIS XO/aTaiiCTB, OTBO-
NOB U T. 1. Bece aTi neiicTBUST HEOOXOAMMBI CTOPOHAM [IJIsl TIOATBEPIKAEHUST CBOEH
nosuiuu. B yactHOCTH, OOBUHEHUE CTPEMUTCS YTBEPAUTH BEPCUIO TIPOUCIIEIIIETO,
JIOKa3aTh HECOCTOSITEIbHOCTD JIOBOJIOB 3AIIUTBI, OTIPOBEPTHYTh UX /I0KA3aTEIbCTBAMU.
3arura, co CBOEil CTOPOHDI, JOOUBAETCS MCKIIIOYEHUS TTYHKTOB OOBUHEHMS KaK He
MOJIYYUBIINX MOATBEPKAEHUS, THOO CHITHS OOBUHEHUS B I[€JIOM, KaK HEOOOCHO-
BaHHOTO [21].

N3 4. 1 ct. 459 YIIK BbiTEKaeT, 4TO 3a04HOE ITPOU3BO/ICTBO HE TIPEITIOJIaraeT
criop OOBWHEHUsSI W 3AIUTHI B CyJ€, W, KaK CJIEJACTBHE, HAMOOHOCTh COCTSA3AHWS
Mexky HuMu. Cxoskast KapTMHA, KCTaTH, NMPUCYIIA W TPAKIAHCKOMY IpoIeccy IpH
BBIHECEHUW OTIPE/IeIeHns O CyAeOHOM TIPUKa3e B MOPSIIKE, PeraMeHTHPOBAHHOM
riaaBoit 31 I'paxpaHcKoro mpoieccyaibHoro Kogekca Peciybnuku Benapyces. ITo
aToMmy noBoZly 9. M. Mypanbsan 3amevaeT: «B npukasHoM 1POM3BO/ICTBE, KOTOPOE
HUMeeT Majio OOIIEro ¢ OCTANbHBIMUA BHIAMU CYIOMPOU3BOICTBA, COCTA3ATENbHOCTH
HeT. CoCTSA3aTeIPHOCTh — TMPUHITATT TTPABOCYAUS ... IPUKA3HOTO MPABOCYIUS HE
cymtectByets» [22, c. 139].

Bo1600b1. 11o/iBojisi UTOT TIPUBEIEHHBIM BBIIIIE CY/KIEHUSIM, CTOUT YKa3aTh, YTO
CYIIECTBYIOIIAsl B 3aKOHO/IATEIbCTBE bBesapycn KOHCTPYKIMS COCTSA3aTEIbHOCTH
KaK KOHCTUTYIIMOHHOTO MPUHINTA (hPaKTUIECKU BBIBOIUT IPOTIEyPY TOCTAHOBJIE-
HUS TpUTroBopa 06e3 cyaeOHOro pasbuparesbcTBa 3a PaMKH TIpaBocyaus. Bmecre ¢
TeM 3209HOE TIPOU3BOJICTBO HE MPEAIOJIaraeT Haludue Cropa OOBUHEHUS U 3aIllUTHI
B Cy/ie, U, KaK CJIe/ICTBIE, HA/IOOHOCTD COCTSI3aHMsT MKy HUMU. [Ipu Takux 0O6CTOSI-
TEJILCTBAX COCTSA3ATEILHOCTh OTPAaHUUYMBAET 3aKOHOATE/IST B CO3/IaHUK OoJiee THOKOM
MOJIe/TN TIPABOCY/IUST, OTBEUAIOIIE COBPEMEHHBIM TEH/IEHITHSIM YITPOIIEHUsT OOBITHBIX
cyzeGHBIX TIpotlesyp. B aToil cBsA3M, TpeacTaBisieTcs, Ha3pesa 11eecoo0pasHoCTb
nepecMoTpa KOHCTUTYIMOHHOM pefakIuy MPUHIIMIIA COCTIA3aTeIbHOCTU TyTeM
nonosHenust cr. 115 Koncruryruu Pecrybiku Benapych HOpMOIi, gomycKaomiein
BO3MOKHOCTb OTCTYTIJIEHUST OT HETO B CIyYasiX, MPeyCMOTPEHHBIX 3aKOHOM.
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AKTyaJbHbIe BONPOCHI aJIBOKATCKON 9THKH M OTBETCTBEHHOCTH 324 €€ HapylIeHue

Paccmampusaemes  Oessmenviocms  adsokamypol Kax nezocydapcmeentozo Camoynpasisiemozo
uncmumyma, ocobennocmu npedocmasienus Ycayz nPeocmasumensckozo Xapakmepd, oCYuecmenenis.
3auumovl pusuuecKux u puouweckux auy,. Jlokasano, umo 6 cuny cneyupuru 0esmersnocmu adsoKamo
donrcrvl cobaodams onpedeienivie NPAsULA A0BOKAMCKOU MUK, KOMOPble CLedyem PACCMAMPUBany
Kax 00y U3 OCHOBHBIX NPOGECCUONATLHBIX 00A3anHOCmel. ANAIUUPYemcs omevecmsenioe u 3apyoesic-
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HOE 3aKOHOO0AMEeNbCME0, pezyaupyiouwee adsokamckyio oesmenvHocms. ChOpMYAUposanvl NPeoroteHUs.
10 BHECEHUI0 USMEHEHUU U OONOIHEHUL 68 JelicmBYyIowee 3aKOHO0AMeIbCME0.

KioueBsle cioBa: ajiBOKAaT; a/[BOKATCKas 3TUKA; MPABUJIA AJBOKATCKOW 3TUKU; TPUHIUIILI
AJIBOKATCKOW 3TUKH; OTBETCTBEHHOCTb 3a HapyIlleHUE aJBOKATCKOI 3TUKH; JEOHTOJOTHYECKUE
CTAHAPTHI.

Bcmyn. Ansokat y cBoili mpodeciiiniil AisSIBHOCTI TMOAHS CTUKAETHCS 3 Pi3-
HOMaHITHUMU [TPOGJEMaMU €THYHOIO XapaKTepy, AesiKi 3 HUX 10B’sI3aHi 3 HEOOXil-
HICTIO BUKOHAHHSI OCHOBHOTO 3aBJ/IaHHSI — 3aXMINATH iHTepecH OKPEMOro KJI€HTa,
He 3aB/Ial0uM TIPU I[bOMY IKOIN iHTepecaM CYCIHIJIbCTBA B IIJIOMY, 10 TEeperycim
nepeabavyae JOTPUMAHHS IIPUHIMIIB 3aKOHHOCTI 1 BEPXOBEHCTBA IpaBa. 3BiCHO,
YCHINTHICTD 1 e(heKTUBHICTh aJIBOKATCHKOI1 /iSIIBHOCTI 3aJI€5KUTh HE TiJIbKU BiJl TIPO-
(eciiiHrx 3HaHb, BMiHb i HABUYOK a/IBOKATa, a il Bijl 10ro 0COOGUCTHX, Y TOMY YMCJI
11 KOMYHIKQTUBHUX, SIKOCTEMH, Mepesiik KX MOKHA 3HAUTH B JICOHTOJIOTIYHUX CTaH-
JlapTax, MpaBuiaaxX MPodeciitHoi eTUKN TOIIO. TaKuM YWHOM, MOKHA CTBEPIKYBATH,
[0 aJIBOKATChKA [iSIBHICTH (haKTUYHO Oa3yETHhCs HA YiTKO BU3HAYEHWX €TUYHUX
HNPUHINTIAX, i 63 JOTPUMAHHS €eTUYHUX HOPM BOHA HEMOJKJIMBA.

Tox anajis okpecjieHoi MpoOIeMH, a TAKOXK €THYHUX 1 JEOHTOJOTIYHUX HOPM
AJIBOKATCHKOI [iITTHHOCTI HUHI € aKTYaJbHUM, OCKIJIBKH CIIPUSITUME YIOCKOHAJICHHTO
i 3aKpirJieHHI0 B YNWHHOMY 3aKOHOJIABCTBI, 30KpeMa, 3akoHi Ykpainu «IIpo ajBoka-
TYPY Ta aJIBOKATCbKY JisIJIbHICTb».

Ananiz ocmannix docaidxcenv i nyonikayiu. He MoxxHa cTBEPIKYBaTH, 110
MUTAHHS a[BOKATCHKOI €TUKK B3araji He IOCJiKYBaJIocs i He 0OroBOPIOBATIOCS.
Y pi3ni yacu B TOMY 4YM IHIIOMY aCIIEKTi BOHO BUBYAJIOCA IIPAaBHUKAMU, Cepesl IKUX
taki Haykosil, sk: A. M. Bipiokosa (A. M. Biriukova), I. B. Bonzap (I. V. Bondar),
T. B. Bapdomomeesa (T. V. Varfolomeieva), 10. M. Tpomiesuii (Yu. M. Hroshevyi),
M. A. TToropempkuii (M. A. Pohoretskyi), O. /. Cearorkuii (O. D. Sviatotskyi),
O. T duosceka (O. H. Yanovska) rta in. IIpoTe yacrimn 3a Bce oOKpecieHe MUTaHHS
POBTIISIIATOCS B KOHTEKCTI IHINX TTPOOJIEM.

Mema cmammi — pO3TJIsTHYTH MOPAJIbHO-eTUYHI TPUHITUITA a/[BOKATCHKOI €THKHI
3 ypaxXyBaHHAM iCHYIOUO1 MI>KHAPOJIHO1 1 BITYU3HAHOI MIPAKTUKHU TPABOBOTO PETyJIIO-
BaHHA 11i€l cepu, a TaKOK BiJIIMOBIIAJIBHICTD 3a i1 MOPYIITEHHS.

Buxnao ocnosnozo mamepiany. B opuandHiil giTepatypi BUCIOBIIOETHCS
JIYMKQ, 110 POJib a/IBOKaTa i MOro AiSJIbHICTD Jly:Ke BaKJWBI /I CyCHJIbCTBA, 1€
TOMY JIO HbOTO 4K /10 JiIoAMHM (IHAMBiZA 1 4JleHa CYCIiJbCTBA) i TIpe/CTaBHUKA
0puANYHOI 1Tpodecii cTaBiAThCs GBI BUCOKI MOPaJIbHI BUMOTH, HiXk 10 iHIIKX.
3a TaKuX yMOB caMe a/IBOKaTChbKa eTMKa Ma€ CTaTU MipPUJIOM i OCHOBOIO OIiHKU
MOPaJIbHUX SIKOCTEeH, YMiHb 1 HABUYOK, TTpodecioHaiaMy aJlBOKaTa SIK 3aXUCHUKA
JIOBipUTEJIS.

[TpumiTHO, 1m0 3rasani Hamu (i He TIBKW) HAYKOBIl, BUBYAIOYM ¥ aHATI3yI04N
JUSJBHICTD MPEJICTAaBHUKIB 1IbOTO (DaxXy, 3BepTaloTh yBary Ha BKasaHi Ta JledKi iHIi
BJIACTUBOCTI M PUCH, HATOJIONIYIOYM HA TOMY, IO €TUKA 3J[BOKATChKOI JISIJIBHOCTI — 11e
Hai6LIbIT 06’€MHA CTPUIKHEBA 3a CBOIM 3HAYEHHSIM 1 3MiCTOM TIpobJieMa.
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ITepr 3a Bee 11€ TIOSICHIOETBCST TUM, IO TIEHTPAIBLHOI0 0c06010 (Cy6’€KTOM aBO-
KAaTChbKHX MPABOBIIHOCUH) B a/IBOKATCHKIl MiSIIBHOCTI € JiioanHa (KIieHT'), 3 K010
a/IBOKAT BCTYIA€E y MPABOBI Bi/IHOCWHM, BUKOHYIOYHU CBOI mpodeciitii 060B sI3KN.
[locuThb BAY4YHO 3 1IbOTO TIPUBOJLY BUCJOBUBCA Y. bepHam: «AZIBOKAT, KOJIM BUKOHYE
cBOI mpodeciitii 060B’I3KH, 3HAE TIJIBKU OJHY JIOAUHY B CBIiTI, 1 11 JIIOJMHA — HOTO
kaieHT> [1, ¢. 286]. Takum yMHOM, MOKHA 3POOMTH BUCHOBOK, IO JEOHTOJIOTIYHI
ACMEKTH BIJIHOCUH a/[BOKATa 3 KJIEHTOM 3aBKAU OYJIM 1 3aUIIAI0THCS OCOOIIBO
BAarOMHMM, a X BUBYCHHS aKTyaJTbHUM.

Posrasinatoun ckiazioBi B3aEMOBIIHOCHH a/IBOKATa 3 KIIEHTOM (Jl0BipuTesieM),
CJIiJI 3a3HAYMTH, 11O iX OCHOBOIO € JIOBipa, OCKIJIbKKM caMme B Hiil BizoOpasKaeThes
[paBoOBa MPUPOJA BiIHOCHH aIBOKaTa 3 0C000I0, SIKA 3BEPTAETHCS 0 HHOTO i3 TPO-
XaHHSIM BUKOHATH TI€BHI 3aXMCHI [ii, 1110 3TiJHO i3 TPUNUcaMU HOPMATUBHUX aKTiB
OXOILIIOIOTHCST A[IBOKATCHKOIO [ISITBHICTIO, CIIPSIMOBAHOIO Ha 3abe3nedyeHHs cyb ek-
TUBHUX IPAB KJIEHTA.

BapTto BusHaTH cBO€YaCHNM 1 BasKJIMBUM TIPH JIOCTI/IPKEHHI aIBOKATCHKOI JTiS/THOCTI,
y TOMY YHCJI aJIBOKATChKOI eTrKH, 3BepHerHs A. M. Biptokosoi, JI. 1. Boiiko, 4. A. Cas-
yenko, O. /[. CBATO1BKOTO /10 MiXKHAPO/IHOI TPAKTUKH I 3aKOHO/IABCTBA, 30KpeMa, J10
Pexomenpariii R(2000)21 KowmiTtery MiHiCTpiB fep:kaBamM-ydyacHUIsIM Paau €Bpornu
PO CBOOOLY BUKOHAHHS MPodeciiiHmX agBOKaTChKuX 000B’s13KiB [11], B sskux 3akpi-
TJIEHO, 10 AJIBOKATCHKUM KOJIeTisiM abo iHImM TipodeciiiHiM 00’ €/IHAaHHSIM a/IBOKATIB
HAJIEKUTH PO3POOUTH TTPOeCiiiHi cTaHAapTH i KOIEKCH MOBEAIHKY afBoKara |3, ¢. 148].

3 ypaxyBaHHAM T0JIOKeHb PekoMeHariil, iHIMX HOPMAaTUBHUX aKTiB 1 MiXK-
HapO/IHOI aJIBOKATCHKOI JiAAbHOCTI CIIPaBeJINBUMU, HA HAIY AYMKY, € BUCHOBKHU
I. B. Boanap mpo Te, 110 npodeciiini cranapT i KOJEeKCH MOBEIHKNA MAIOTh CKJa-
marvics 6e3 BTpy4YaHHS gep:kaBu [4, c.148].

Be3ymMoBHO, 110 caMe TIPeICTABHUKU aIBOKATCHKOI mpodecii HalbiIbIn MOBHO
00i3HaHi 3 TOHKOIIAMU 1 crenndikoo aJBOKATChKOI MisIBHOCTI B YKpaiHi, a ToMY,
CHMPAIOYUCh HA CBiil IOCBIJl Ta BPaXOBYIOUM MiXKHApPOJHUI JOCBi/l, BOHU Y 3MO3i
BijiHaiiTn uyn obpatu HeoOXixHi Momesi etuku ajaBokata. OTike, mpodeciiini acorti-
allii He TiJIbKU BiJIIrPalOTh Ba)KJAMBY POJIb Y BU3HAUEHHI 1 3aKpillJIeHHI CTaHAapTiB
Ta eTUYHUX HOPM JIiSUIBHOCTI aIBOKATYPH, & 1 KOHTPOJIOBATUMYTh iX OTPUMAHHS I
3a0e31eyyBaTUMYTh HACTaHHs BiAMOBifaIbHOCTI 3a ix mopymenns.. Haenene mae
BAJKJIMBE 3HAYEHHS, OCKIJIbKM a/IBOKAT IIOBUHEH JisITH, TOTPUMYIOYUCH HOPM I1PaBa,
He TiJIbKK B iHTepecax ocib, IKUX BiH 3aXMINAE, a i B iHTepecax CyCIJIbCTBA B I[LIOMY.
3 orJisiLy Ha Iie B 3aKOHOZIABCTBI B 3arajlbHUX PHCaX MAOTh OyTH OKPeCJeHi TpaBuia
I OCHOBOITOJIOKHI TPUHIIUTIN aJIBOKATCHKOI €TUKU.

[IpunarizHO cJtij 3ayBakKUTH, 110 11i IPAaBUa i TPUHIIMIIN JIOCTATHBO I'PYHTOBHO
BUIIMCAHI B KOJIEKCAX MOBEIHKY 1 MTPaBUJIaX [iSIBHOCTI a/IBOKATIB, TPUHUHATUX Y PO3-
BUHEHUX €Bporelicbkux kpainax. Hanpuknaz, y Kojekci nmoBeminku €BpomnelichbKux
aZIBOKaTiB [6] 3akpirieHo Taki TPUHIIATIN:

! Ha mym™mKy aBTOpa, HallMeHyBaHHs cy0'€KTa aflBOKATChKUX MPABOBIIHOCUH TEPMIH «KJIE€HT> HE 30B-
ciM Bpanuii (kaieHT y mepykaphi, B OaHi, B iHIMX BigHocuHax). CBOro yacy TepMiH <«IOBipUTEIb>
BizicTotoBaB i Bimomuii mpaBHuK M. B. Topmon.
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— He3aJIeKHICTh aJiBOKaTa i cBoOOAA MPEACTABIATH CIIPaBy KJIE€HTA,

— 1paBo i 000B’SI30K ajiBOKaTa JOTPUMYBATUCS KOHDIAEHIIHHOCTI IOA0 ClIpaB
KJTIEHTIB 1 TIpaBa Ha MmoBary /10 mpodeciitHoi TaeMHUIL;

— YHUKHEHHsST KOH(JIKTIB iHTEPEeCiB MiK PiISHUME KJTi€EHTaMU ab0 MiK KJTIEHTOM
1 a/IBOKATOM;

— rigHicTh i YecTh afBOKATChKOI mpodecii, BUCOKI MOpasbHi sIKOCTI i H00pa
penyTallis OKpeMoro a/lBOKara,;

BI/IJIaHICTDb KJIIEHTOBI;

CIIpaBe/IJIBe CTABJIEHHS /IO KJIIEHTIB CTOCOBHO CILIATH TOHOPAPiB;
npodeciitHa KOMIIETEHTHICTh aJBOKATa,;

mosara Jio KoJier 1o mpodecii;

roBara JIo BepXOBEHCTBa IpaBa U cIpaBe/lINBOTO 3/IiiCHEHHS TTPaBOCY /IS,
camMopeTyJTIoBaHHS a/IBOKATChKOI mpodecii.

3 oryiAy Ha Te, MO YKpaiHa mparHe ctaTv 4jeHoM €Bporeiicbkoro Coioay,
BOHA MOBUHHA TPaHC(HOPMYBATH BITYM3HSIHE MPABO i 3aKOHOIABCTBO, HAOIM3UTH /10
eBporeiicbroro. OTsKe, MPAIIOIYN HAJL MHEO MTPOOIEMOIO, HEOOXITHO 3BEPHYTHCS JI0
3araJibHOTO KOZIEKCY ITpaBuUJI JIJIs1 aIBOKaTiB Kpain €Bporneiicbkoro CriBTOBapUCTBa,
KNI BBAKAETHCS B3ipIeM [ po3poOKu mpodeciiHuX KOAEKCIB MOBEIIHKU aIBO-
KaTiB GaraThbOX KpaiH, y TOMy umucii i Hamol gepxasu. Cbhoroani B YKpaini ailoTh
[TpaBuia aZBOKAaTChKOI €TUKH, 3aTBEP/KEH] 3BITHO-BUOOPUNM 3'I30M aJBOKATIB
Ykpainu 9 uepsns 2017 p. [8].

Ha npuxiani ITpaBui aBokaTchbKol €TUKY MOYKHA 110OaYMTH, 1110 HAIIOHAJIBHUI
JIOKYMEHT He JInIlle eTAJIbHO PerJiaMeHTYeE MisJIbHICTb, a 1 Ma€ MPOTHOCTUYHI pUCH,
yepes 1[0 BOHKM OJHOYACHO CTAalOTh IyOJIYHMM IPAaBOM i Kareropieio mnpodeciiinoi
npugataocti [12, c. 205].

BusHnatoum BakauBicTh 1 JOMIJBHICTH BPpaXyBaHHS JOCBiy U NPaKTUKH,
OCHOBHUX IIPUHIIUIIB, 3aKPIIJIEHUX B €BPOIEICHKUX JOKYMEHTaX, CJIiJl HAarOJIOCUTH,
1[0 BKa3aHe He 03HayYa€ MyOJII0BaHHS YKPATHOIO MPUITHCIB 3aKOHO/IABCTBA EBPOIIEi-
CHKHUX KpPaiH, OCKIJIBKU Y MPOIeCi 3aKOHOTBOPeHHs Tpeba OpaTu 10 yBaru crenudiky
BJIACHUX CYCHJIbHUX 1 €eKOHOMIUHUX BIIHOCHH, MEHTAIITET HAPO/Y Ta iHII 0COO/ M-
BOCTI, IpUTAMaHHi TeBHI KpaiHi.

Bureckasane 103BOJISIE 3pOOUTH BUCHOBOK, 1[0 OCHOBOIOJIOKHI MTPUHITUITN
a/IBOKATCHKOI JIISJIBHOCTI M TTOBEJIIHKU a/IBOKATa, BUKIaleHi y Kojekci moBeiHku
€BPOIENCHKUX aBOKATIB [6], MaloTh OyTH BpaxoBaHi i B HOPMATUBHUX JOKYMEHTaX
i3 MUTaHb PeryJioBaHHsl aJBOKATChKOI [isSIJIbHOCTI Ta eTUKU. [Ipu npomy, Ha Halry
JIYMKY, JIOLJIBHO PO3IJISHYTH JIesIKi OCHOBOIIOJIOKHI IMPUHITMIIN B IX 1TOCJIi/IOBHOCTI.
[IpyuHiMT 10BipU SK COIIONOTIYHE 1 MICUXOJIOTIYHE TTOHATTS, 10 BUKOPUCTOBYETDLCS
JUJIST TIO3HAYEHHS BI/IKPUTHX, TIO3UTUBHUX B3AEMOBIZITHOCUH MiX JIFO/IbMU, IOCUTh YiTKO
BUKJIaJIeHUI i OOTPYHTOBaHWII B €BPONEHCHKOMY 3aKOHOIABCTBI PO aBOKATCHKY
JUANBHICTD Ta €TUKY a/IBOKATa, Ha sKaJib, He 3HANIIIOB YiTKOI 1 3pO3YMLJIOl peryiaMeHTarlii
B IIpaBusax anBoKaTcbKoi €TUKKM B YKpaiHi. bepyuu 10 yBaru noHsTiiiHO-KaTeropiaib-
HUI1 anapar, KM KOPUCTYEThCS OLIBIICTh PO3BUHEHMUX KpaiH, POIOHYEMO 0COOY,
sIKa 3BEPHYJIAcs 3a aJIBOKATCHKOIO JIOTIOMOTO0, iMEHYBATH He KJIE€HT, a I0OBIPUTETb.
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[Tosicuumo cBoio Touky 30py. JloBipa BUCTYIIA€E IePeiyMOBOIO COIliaJbHO-110-
JITUYHUX BITHOCUH MiX JIIOJBMU, a HEJOBIpa /0 aJiBOKaTa, HABIAKU, € HACJIIKOM
HESIKICHOTO Ha/IaHHS MPaBoBOi jortoMoru. /loBipa KiieHTa /10 ajiBoKaTa — 1ie OCHOBA,
ITiicTaBa BUHUKHEHHS aJBOKATCHKOI JisiabHOCTI. BoHa, 9K i mpodecionamiam aaBo-
KaTa, CTa€ 3armopyKoto BUPIlIeHHsT mpobseM KiienTa. MoKHa BIIEBHEHO CTBEPIIKY-
BaTH, SKIO KJIIEHT AIMCHO TOKI/Ia€ Hail (CMOMIBAETHCS ) HA OTPUMAaHHS PeasibHOl
MPaBOBOI JIOTIOMOTH, TO BiH JIOBIPSA€E aiBOKATY, YBA)KHO CTaBUTHCS /10 TTOPAJ i PeKO-
MeH/Ialliil, TOOTO Taki B3a€MOBIIHOCUHU MiXK aJBOKATOM i 0BipuTeieM, Ge3yMOBHO,
JIa/lyTh TIO3UTUBHI pe3yJsibraTu. /logamo, 1o MOPSIHICTD i €TUYHE CTAaBJIEHHS /10 BUKO-
HAHHSI aJIBOKATCHKUX TMOBHOBa)KEHb BAPTO BU3HATHU TePeIyMOBAMU JOBipU, TOOTO
SKIIO KJIEHT i3 MepIIuX XBUJNH CIIJIKYBaHHS 3PO3YyMi€, 10 Iepe/l HUM JIIOJNHA
(azmBokar), dKa Tparte il JI0MMOMOTTH, a He 3BUHYBATHUTH, HOTO 3aXMCHUK, BiH CTa-
BUTHMETBCS JIO TAKOT 0COOM 3 I0BIPOtO 1 yKJIae BiAmoBiaauii gorosip. Crinpaiodrch
Ha 1ie, Y 3araJbHOMY KOJIEKCi TTPaBUJI aJIBOKATIB jiep;KaB €BPOIENCHKOTO CITiBTOBA-
puctBa [, 1. 22| oHUM i3 OCHOBOIOJIOKHUX MPUHIIUITB aIBOKATCHKOI AisITBHOCTI
il eTMKM BM3HAYAEThCA J0Bipa M ocoducTa MOPAAHICTD: «/{oBipui BiZHOCMHU Mix
aJIBOKATOM 1 KJIIEHTOM MOYTb BUHUKHYTHU JIUIIE Yy Pa3i BiICYTHOCTI B OCTAHHBOTO
CYMHIBIB 1110/10 YecHOCTI i cymuminHoCTi azBokatas [2, ¢. 151].

Ha 3Hak BU3HAHHS Ba)KJIMBOCTI JOTPUMAHHSI IPUHIIUILY I0BIpU B a/IBOKATCHKIl
nignpbHOoCcTi MizKHApOHA acoliallist IOPUCTIB Y CBOIX JIOKYMEHTAX TaKOXK 3aKpinuiia
BUMOTY JIOTPUMaHHS HAWBUIUX CTAHAAPTIB MOBIPU Ta B3AEMOPO3YMIHHS MiXK KJIi-
€HTOM 1 aJiBOKaTOM [2, c. 152].

bepyun 1te 10 yBaru, M. A. IToropenpkuii i O. 1. AHOBChKA pO3IIAAAIOTH 3aBOIO-
BaHHS JOBIPU SIK OJMH i3 ICUXOJIOTTYHUX Oap’epiB, SKi BUHMKAIOTD IIepell KOXKHOIO
JIIOZIMTHOIO 1 SIKi aIBOKATY HATEKUTh MOMOMATH 751 e(heKTUBHOTO BUKOHAHHS CBOIX
hyHKITH, STK «biabTp 6e3MmeKrs», MPOXOKEHHST SIKOTO 3aJIEKUTh Bijfl PiBHST MOBipH
JI0 aJIBOKATAa, 10, ¥ CBOIO YepTy, 3aJIesKUTh Bijl CHPUHAHSATTS ioro obpasy [7, c. 304].

Takum YMHOM, KJIEHT 3aBK/IM PO3PAXOBYE Ha aOCOMOTHY YECHICTDH i MOBHY Bijl-
BEPTICTh aJ[BOKATa, MPAB/MBICTh TOBIOMJIIOBAHOI iH(MOPMAITii, a OTKe, JIJId aJBOKATa
HETPUITYCTUMUMU € HEJJOMOBKY, HEUITKI 1 YXUJIbHI BiJITOBI/lI, HA/JaHHSA HETTPaBIUBOL
indopmartii. 3 orJIsgay Ha Iie aIBOKAT He Ma€ TpaBa IMIPUXOBYBATH Ti 0OCTaBUHU, TIPO
SIKI KJTIEHT He 3allUTYE, ajie sIKi MatoTh MpsiMe ab0o OTI0CepPeIKOBAHE BiTHOIIEHHS JI0
CIIPaBH, 3 MPUBOJLY SIKOT KJTIEHT 3BEPHYBCS /10 a[[BOKATA, 110 3HAWIIIO BiOOpaKeHHST
(i TIpo 11e BKe WIII0Cs) y MisKHAPOJHUX TIPUHITUIIAX a/[BOKATCHKOI €TUKHU.

Ha »xasnb, B Ykpaini BKazaHa OCHOBOIIOJIOXKHA i/iesl 1le He OTpUMaJia CBOTO HOP-
MaTUBHOI'O 3aKPIIlJIEHHST Y BUIJISII OKPEMOTO €TUYHOTO TIPUHITUILY, X04Ya IIPO JesiKi
ii e;leMeHTH #eThed y HopMax 3akoHy Ykpaian «IIpo agBokarypy Ta amBokaTchbKy
nignabHicTh» Ta IIpaBuiax alBOKaTChKOI eTUKU. Tak, IPUUMArOun TIPUCATY aJBOKATA
Ykpainu, Tekcr sikoi HaBeseHO y cT. 11 3akony Ykpainu «IIpo ajBokaTypy Ta ajBo-
KaTChKY JisIbHICTB», 0coba Gepe Ha cebe 3000B’s13aHHSI YeCHO 1 CyMJIIHHO 3abesIie-
YyBaTH MIPaBO Ha 3aXUCT Ta HA/lAaBaTH MIPABOBY 10TIoMOTY [9].

HacTtynHoto He MEeHIII BasKJIMBOIO O3HAKOIO JIOBIPUMX BIIHOCMH MIXK aJ[BOKATOM
i floro kmientoM € koHdigeniiiitaicts. CaMe BoHa i TIOB’s13aHa 3 Helo TpodeciiiHa
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TAEMHMUIIA — He3MiHHI aTpuOyTH aJIBOKATCHKOI AiSIIBHOCTI. 3PO3yMiJio, 10 6e3 KOH-
(imeHIITHOCTI HEMOJKJINBA TTOBHA JIOBipa MiXK aJIBOKATOM Ta HOTO KJII€HTOM, Oe3
3a0e3MevyeHHsT JOTPUMAHHSI aJIBOKATChKOI TAEMHUII HE MOKe HUTHCS MPO ePeKTHB-
HICTh 3aXKMCTYy a/IBOKATOM TIPaB i 3aKOHHUX iHTepeciB CBOIX goBipuTesis [2, ¢. 152].

TakuM 4UHOM, CTBEP/KYBATH, IO a[BOKAT TiJIHO BUKOHYE CBOi 0O0OB’SI3KH,
MOJKH, SIKIIO BiZIHOCUHU 3aXMCHUK — Or0 Z0BipuTeab Mo0yI0BaHi Ha TOBHIN Bij-
BEPTOCTi, sIKa HEMOJKJIMBa 0e3 yIEeBHEHOCTI, 10 Bce MOBizoMIeHe KOHMIAEeHIIHHO
3aXMCHUKY B iHTepecax 3aXWCTy 3aJUIIUATHCS TiJbKU MOMY BIZIOMUM i B SKOJHOMY
pasi He Oyze posrosoniete. Ha miarBepskents nasemaemo tpurmc 4. 1 cr. 10 [Tpasu
a/IBOKATCbKOI €THUKH, B SKiil HAroJOUIyeTbCS HA TOMY, 1110 JAOTPUMaHHS TPUHIUITY
KOH(IZAEHIIITHOCTI € HeOOXIHOO i IOCUTh BasKJIMBOIO MEPEYMOBOIO JOBIPYMX Bijl-
HOCHMH MiK a[[BOKATOM 1 KJII€EHTOM, 0€3 IKUX HEMOKJIUBO TifiHe HaJaHHs IPOoheciiHol
MTPaBOBOI JIONTIOMOTH, 3/[IHCHEHHS 3aXUCTYy Ta MpeJcTaBHUITBA [8].

[Ilono noTpumMaHHs aJiBOKaTaMM BUMOT YECHOCTI ¥ MOPSIIHOCTI, TO BKa3aHi
eTUYHI KaTeropii BUKOPUCTOBYIOThCs B [IpaBuiax afBOKATChKOI €TUKU JIAIIE
B KOHTEKCTI BI/[HOCUH aJ[BOKaTa 3 CY/IOM Ta iHIIMMHU y4aCHUKAMU Cy/ZI0BOTO I1pOBa-
JUKEHHS, a TaKOK BUKOPUCTAHHS a/[BOKATOM Mepexi [HTepHer. BBaskaemo 1o11i/1b-
HUM, BaKJUBUM § BUIIpaBIaHUM Iiepeg0aunT B IIpaBujax ajBOKaTCbKOI €TUKK
OKpeMy HOPMY TIIO/I0 eTUYHUX OCHOB (POPMYBAHHS MOBIPYUX BiIHOCUH MiXK aaBO-
KaTOM 1 KJIIEHTOM.

JLJist 0CTaTOYHOTO YTBEP/KEHHS] €TUYHIX HOPM B aIBOKATCHKIH [isITTBHOCTI HEOO-
X1/IHO 3aKOHO/IABYO 3aKPITUTH 1 TAKWI TIPUHITUI, SK HE3aJeKHICTh aJ[BOKATA, a TAKOXK
MeXaHi3Mu oro peasnizailii. YMHHUM 3aKOHOJIABCTBOM BCTAHOBJICHO, 1[0 a/IBOKAT €
BIZIHOCHO caMOCTIIHOIO (irypolo i Maiizke 3aBKI¥ Ma€ IIPaBoO BUOOPY MOBEIIHKH ii
MIPaBOBOI MO3UIlil Y B3aEMOBIJIHOCUHAX i3 KJIIEHTOM Ta CY/OM, 3aJUINAI0YUCh TTPU
IIbOMY TIPEICTABHIUKOM CBOEI Kopropailii. A 0TKe, 3a Or0 BUMHKAMM CKJIAIA€ThCS
VSIBJIEHHST He TIPO KJIIEHTA, SIKOTO BiH TPEICTABJISE, a TIPO OPraHis3alliio aJ[BOKaTiB,
YJIeHOM $KO1 BiH €. Take MipKyBaHHS JIeIl[0 3BYKY€E came IOHATTS CaMOCTiIHOCTI,
aJiKe He TLJIbKU KOPIIOPaTHBHA eTHKa, a 1 0COOMCTI MOPaJIbHO-eTHYHI SIKOCTI 0cOOM
SK aJlBOKaTa IOBUHHI CIIOHYKAaTH HOro A0 OOIPYHTOBAHOI BiIMOBU KJIIEHTY, SIKIIO
Taka BiJ]MOBa He cyrepeduTh 3akony [13, c. 38].

OnHUM 13 BaXKJTMBUX €JIEMEHTIB €TUYHOTO KOJEKCY a/IBOKATIB, TICHO TIOB'I3aHUM
3 PO3TJISTHYTUMU paHiliie MPUHIMIIAMHA JI0BIPH, KOHMIJEHITIITHOCTI I caMOCTIMHOCTI,
€ NMPUHIIUI YHUKHEHHsT KOH(IIIKTY iHTepeciB, paBOBi 3acaau sIKOro nepeadbaveHi B
3axoni Ykpainu «[Ipo agBokarypy Ta asiBOKaTChKy AisabHICTB» [9]. 3rixno 3 m. 3
4. 1 cr. 21 nporo 3akony 10 npodeciiinux 060B’A3KIB ajBOKaTa HAJEKUTH HEBiJ-
KJTQTHO TIOBIZIOMJISTH KJIIEHTA TIPO BUHUKHEHHS KOHMJIIKTY iHTEpPeciB Misk HUMH, a
BimoBiiHO 710 4. 1 cT. 28 3a3HaYeHOr0 3aKOHY aBOKATY, a/IBOKATCHKOMY OI0po abo
A/[BOKaTChbKOMY 00'€IHAHHIO 3a00POHSIETHCST YKIAJATH JOTOBIP 1TPO HA/IAHHST TPABO-
BOI /IONIOMOTM Ta HAJEKUTHh BIIMOBUTUCS BiJl IOTO BUKOHAHHA y pa3i BUHUKHEHHHI
KOH(JIIKTY 1HTEPECIB, 10 YHEMOKITUBIIOE BUKOHAHHS aJIBOKATOM HOTO 1Tpodeciinmx
000B’43KiB, a TAKOK BUNHECHHA YW HE BUMHCHHSI HUM IEBHUX N T 9ac 3MIMCHeHTS
a/IBOKATCHKOI JIiSIJIBHOCTI.
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Honamo, mo # IIpaBuna agBoKaTChKOI €TUKU MICTATH MPAaBOBI HOPMU I0JI0
koudmikTy intepeciB. Hanpuxian, cr. 9 IIpasun [8] i3 MeTo10 HemoMyIeHHs KOH-
ity iHTEpeciB TepedavuaeThCs, MO aABOKAT O€3 MIChMOBOTO MOTO/KEHHST 3 KJIi-
eHTaMK TIpo0JIeM, 100 SKUX BUHUK KOHMJIKT iHTEpeciB, He MOKe IPEACTaB/IsSTH
ab0 3axXUINATH OJHOYACHO ABOX ab0 Oisbllle KIIEHTIB, iHTEpECH SIKUX € B3AEMHO
cyrnepewsnBiuMU, a0 BIPOTITHO MOKYThH CTaTH CYNEPEUTMBUMH, a TAKOXK 32 TAKUX
obcTaByH HajlaBaTH iM podeciiiny mpaBoBY AOMOMOTY. Y pasi OTPUMAHHS aJlBOKaTOM
KoH(pieH TIITHOT iH(MOpMAaITii Bii KITi€HTa, AKOMY BiH HamaBaB MpodeciiiHy mpaBHIIY
(1IpaBoOBY) ZIOIIOMOTY, TTOB’SI3aHOI 3 iHTEpecaMu HOBOTO KJIIEHTA TIPU Ha/IaHHI TIPaB-
HUYOI JIOTIOMOTH, a/IBOKAT 3000B’I3aHNUI OTPUMATH MTHCHMOBE MTOTO/KEHHS KJIIEHTIB,
MIXK SSKMMU BUHUK KOH(JIIKT iHTEPECiB.

OT:xe, aZBOKaTChKA JiSJAbHICTD MA€ MPOBAAUTHUCS BIMOBIHO /10 MPUTTUCIB
YUHHOTO 3aKOHO/IABCTBA 1 €TUYHUX HOPM TTOBE/iHKH afBoKaTta. CTOPOHM BiTHOCHH
aJIBOKAT — KJIEHT MAIOTh PiBHE IPABOBE CTAHOBUIIE, TOMY i HOPMHM 3aKOHO/IAaBCTBA
BPETYJIbOBYIOTh JIaHl BIIHOCUHU TaK, 1[0 MOKJIUBOCTI OJTHOCTOPOHHBOTO MTAHYBAHHS
OJTHI€l CTOPOHY BiJIHOCHH HaJ| IHIOI, Yy JAHOMY pasi ajiBoKaTa HaJ KJi€HTOM abo
’K HaBIAKM, BUKJIIOYAETHCSA. YCi eJleMeHTH aJIBOKATChbKUX BiZIHOCHMH NPOHU3aH1
eTHYHO-MOPAJIbHUMU MPABUJIAMK TTOBEIIHKU Cy0’€KTIB IUX BigHOCHH. Pazom i3
TIM, OY/Iydd BUPaKEHUME B IIPABOBUX HOPMAaX, BOHU HOCATH MyOJIUHUIT XapaKTep
1 3aXMNIAIOTHCA 3aKOHOM, a OT:Ke, 32 TMOPYIIEHHSI HOPM YMHHOTO 3aKOHO/IABCTBA
i [TpaBus asiBOKATChKOI €TUKM JI0 TMOPYIIHUKIB 3aCTOCOBYIOTHCS BIiJIMOBIIHI MipHu
Bi/ITOBIIAJIBHOCTI.

Tak, ct. 66 IIpaBu aIBOKATCHKOI €TUKHU 3aKPIILIIOE, O «3a TopytneHHs [IpaBu
aJ[BOKATChKOI €TUKHM JI0 aJlBOKaTa MOKYTh OYTH 3aCTOCOBAHI 3aX0AN ANUCIMILIIHAPHOI
BiIMOBITAILHOCTI B OPSIZIKY, Tlepei0aueHOMY YMHHUM 3aKOHOIABCTBOM IPO aJIBOKA-
TYPY Ta aJIBOKATChKY JiSLIBHICTD, @ TAKOK PillleHHAIM 3'13/1y, akTamu Pajiu aiBokartiB
Ykpainu, HamionanbHoi acortiantii aiBokatiB Ykpainus [8].

JlucnuniinapHa BiJIMOBIAJBHICTL a/[BOKATIB — Ile Mipa MPUMYCY, OJlHA i3
npaBoBUX (HOPM BIJIMBY 3a MOPYIHIEHHS aJBOKATChKOI €TUKM, HeOOXimHMil i
OCHOBHUU eJieMeHT i€l aisibHocTi. [Topyuiertst abo HeBUKOHAHHS TIPOGeCiitHuX
(1eOHTOIOTIYHUX) HOPM €TUYHOI IOBEAIHKK ajBOKaTa, IependauyeHnx YMHHUM
3aKOHOJIaBCTBOM, 30KpeMa 3akoHOM Ykpainu «IIpo ajBokaTypy Ta aJlBOKATChKY
JUSJIBHICTHY, a TakoxK [IpaBuiamu aIBOKaTChKOI €TUKH, € IIACTABOO JIJIsI IPUTST-
HEHHsI 0ro 0 AMCIMILIIHAPHOI BiANOBiAaIbHOCTI, TOOTO BOHA HACTAE JIUIIE 3a
BUHHI 1TopylieHHs. BuHa ajBokara B MOpYyIIEeHH] a/IBOKATCbKOI €TUKH JOBOAUTHCS
B 1epes0adyeHOMY 3aKOHOM MOPSAKY i BCTAHOBJIIOEThCS PillleHHAM KBasidikaiiii-
HO-TUCIUILTIHAPHOT KoMicii azBokatypu abo Butoro kBasmidikariiiHo- mucuri-
HapPHOI KOMICI€ aJIBOKATYPH PO NMPUTATHEHHS aJ[BOKATA /10 AUCIUILIIHAPHOI
Bi/ITOBI/IaJIbHOCTI.

ITpore azBokar He 3000B’sI3aHUIT TOBOJUTH CBOIO HEBUHYBATICTH Y BUMHEHHI
JMCHUILTIHAPHOTO TIPOCTYIIKY, 11i 000B’I3KM MOKJIAaAai0Thesl Ha 0co0y, siKa iHiIioe
NUTAHHS AUCIUIIIHAPHOL Bi/IOBIIaIbHOCTI 1O/I0 aJIBOKATa. YCi CYMHIBA CTOCOBHO
JIOBEJICHOCTI BUHU /[BOKATA TIyMadaTbCs Ha WOTO KOPUCTD.
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Ha sxanb, y [IpaBuiax afBoKaTchbKol €eTUKU HE BCTAHOBJIEHI BUAU UCITUTLIIHAD-
HOI BiZIOBiZIAZIbHOCTI 3a iX mopyiienHs. binbint Toro, [IpaBuna ajiBokaTcbKoOi eTUKN
pPOOJISITh aJiBOKATA 3aJI€KHUM BiJl AMCIUILIIHADHUX OPTaHIB a[[BOKATYPH, sIKi He
3aBxau € Heynepemkenumu [10, c. 5].

[TepeBaskHa GiJIBITICT TPABHUKIB HETATHBHO CTABUTHCS 10 MOCUJIAHHS HA TaKi
MOJIOJKEHHST HODMATUBHUX aKTiB, sIK: «sIKIIO iHIIE He TTepebaueHo YNHHUM 3aKOHO-
JIABCTBOM», <BiJIMTOBITHO /0 YWHHOTO 3aKOHO/IABCTBAY TOIIO. 3arajibHi BAMOTH TeOPii
Jlep;KaBy Ta IIpaBa 100 3aKOHOTBOPEHHS 3BOAATLCA /10 TOTO, 10 3aKOH IIOBHUHEH
OyTH 4iTKUM 1 3p0o3yMianM, oBHUM i o6rpyHToBanuM. Ile crocyernes i ITpaBua
a/IBOKATCbKOI €THUKH, SIKI HOCATH CIellialbHUN XapakTep.

Hepiznko mopyieHHst afBOKaTChKOI €TUKN TIPUBOASTS 1 10 MaTepiaJbHUX 30UTKIB,
SKUX 3aBIal0Th HeAOAlIMBI i Ge3BIANOBIJaNIbHI aIBOKaTH CBOIM Kiientam. Ha mamry
JYMKY, 11i TIOJIOKEHHST X04 OU B 3araJibHOMY BUTJISI cJIi BimoOpasutu B [IpaBuiax
a/IBOKATCbKOI eTUKU.

Bucnoexu.

1. AzBoKaTchKa JisJIbHICTh TTOBUHHA 3/IIHCHIOBATHUCH 3 JIOTPUMAHHSIM TTPUHITATIIB,
BUKJIQZIeHNX Y 3akoHi Ykpainu «IIpo ajBokatypy Ta alBOKaTCbKY AiSJIbHICTD>.

2. OmHuM i3 CTPUKHEBUX MPUHITUIIB /IBOKATCHKOI iSJIBHOCTI € TIPUHITATT a/[BO-
KaTCbKOI €TUKU, caMe TOMY BiH 3HAHWIIOB 3akpinsieHHs B [IpaBuiax asBoKaTChKOI
€TUKHU.

3. 3aKOHOJIaBCTBO YKPaiHU, 1110 PETYJIIOE a/IBOKATChKY /ISIbHICTD, HE MOXKE CyIIe-
PEUYNTHU YU TOPYIIYBAaTH aHAJIOTiuHE 3aKOHOJIAaBCTBO KpaiH €Bpornelicbkoro Coio3y
Ta IHIIMX PO3BUHYTUX KPaiH.

4. ITpakTrKa 3aKOHOTBOPEHHS MAa€ OPIEHTYBATUCS Ha OCOOJMBOCTI €KOHOMIUHUX
1 coniaJIbHUX BITHOCUH Y CYCHIJIbCTBI Ta MEHTAJITET HApOLy YKpPAiHMU.

5. 3 orysiy Ha Te, 10 TEPMiH «KJIEHT», IKUM IMEHYEThCSI HUHI OJIMH i3 Cy0'€KTiB
a/IBOKATCBKMX ITPABOBIJTHOCHH, € HE 30BCIM JIOPEUYHUM i ITMPOKO BUKOPUCTOBYETHLCS B
IHITUX BifiHOCWHAX (B IHITOMY 3HAYEHHI) Ta He Bi/IMOBiIa€ HOPMaM eTUKH, JOILIBHO
BHECTU BIJIIOBi/IHI 3MiHU.
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Topical issues of legal ethics and responsibility for its violation

The article examines the activity of the advocacy as a non-governmental, self-governing institute,
the peculiarities of providing services of a representative nature, and the protection of individuals and
legal entities. It is proved that due to the specifics of the activity, lawyers must adhere to certain rules of
lawyer’s ethics, which can be considered as one of the main professional duties. The domestic and foreign
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legislation regulating advocacy is analyzed, and the principles of lawyer’s ethics, the main works of
scientists dealing with ethics of the advocate are researched. The proposals on amendments and additions
to the current legislation regulating advocacy activity are provided. The paper also focuses on the issue of
liability for violation of lawyer’s ethics.

It is proved that in the conditions of Ukraine’s desire to become a full member of the European
Union, it is necessary to strive for the approximation of domestic legislation to the legislation of the
European Union

It is worthwhile to make changes to the current legislation, based on the fact that the term <«client>
used to designate one of the subjects of the legal relationship is not very sonorous, is widely used in other
relationships (in a completely different sense) and does not meet the norms ethics
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HOPMATUBHE 3ABE3INEYEHHA ®YHKUIOHYBAHHA
AHTUKOPYIUIMHUX OPTAHIB YKPAIHU

Cmammio npucesueno anaiisy HOPMAMuUEHozo 3a0e3neuenis GYHKUIonYeans anmuKopynuiiHux
opeanie Ykpainu. Biomimmuoro pucoio anmuxopyniyitinoi cmpamezii € GUOKPEMACHHS 30HU PUSUKIS Y aHmu-
KOPYNUIHILL nOXTMULYi 0epicasu i 6MiLentst 6 JICUMMsL NPONOULTL U000 GUKOPIHEHHS KOPYNUTUHUX eJle-
MeHMi6 Y npoyeci 0eprcasomeopens.

Iputinsmms. Anmuxopynuiinoi cmpamezii ¢ Yxpaini 0036010 cmeopumu HOGL aAHMUKOPYNYitini
opeanu, sxi icnyroms ¢ €aponeticokomy Coro3i 6i0n06ioHo 00 6UM02 i HOPM, Ha NIOCMABL SKUX 8e0embCsL
6opomvoa 3 xopynuiero. Hazonoweno, wo nputinsmms: HOGUX uu 600CKOHANCHHS ICHYIOUUX 3AKOHIE He €
eapanmiero egpexmuenocmi 30UicHents maxoi OisivHOCi.
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HopmaTusHoe oGecneuenre GyHKINOHUPOBAHUSI AaHTUKOPPYIIMOHHBIX OPTAaHOB YKPaUHBbI

B cmamve ananusupyemcs 10puouueckas IUmepamypa u HopMamusHas 6asa 0esimeavHocmu cne-
UUATUSUPOBAHHDIX AHMUKOPPYNUUOHHDIX 0P2anos Ykpaurvl. J[ano kpamkoe onucanue 3manos paseumis.
AHMUKOPPYNUUOHHOT NOAUmuKY Ykpaunvt epemen nedasucumocmu. O600uiernvl 0CHOGHbIC NOLONCCHHSL
HOPMAMUBHBIX OOKYMEHMOE N0 00eCneuenuio 0essmeapHOCu AHMUKOPPYNUUOHHBIX 0Paios YKpauvL.
Ilokasano, wmo axmuenoe paseumue Cucmemvl AHMUKOPPYNUUOHHBIX OPZAHOE HAYAMO MOJLKO C
2014 200a u npodonxcaemcs cetuac.

Kirouesbie cloBa: aHTUKOPPYMIIMOHHBIC OPTaHbl; HalmoHalbHOe aHTHKOPPYIIHOHHOE OI0pO;
CrenmanmsupoBanHasl aHTUKOPPYIMIIMOHHAS TIPOKYPATypa; BBICIINIT aHTUKOPPYMIIMOHHBINA CyJI; HOP-
MaTHBHOE 00ecTiedeHne; 3aKO0H.

Hocmanoexa npoonemu. Ha misxy o Beryny Ykpainu g0 €BponeichbKoro
Co103y MixKHapo/Ha CITJIbHOTA BKa3aja HAa BUCOKUI PiBeHb YKPAiHCBKOI KOPYIIIIii.
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Ha sxanp, Kopymiiisg B Jep:KaBi HOCUTh CUCTEMHUN XapakTep, iCHYE B yCiX CEKTO-
pax Ta Ha KOKXHOMY YTIPaBJiHCBKOMY PiBHI, 30KpeMa, B TIPABOOXOPOHHUX OpTaHaXx,
MIPOKYpaTypi, CyZI0Bill Ta MicieBiil Biaji. besrepedno, ofHI€0 3 TPUYNH ICHYBAaHHS
MAacoBOI KOPYIIIii € HeHAIe)KHUI PiBeHb HOPMATUBHOTO 3a0€3MeUeHHsT aHTUKOPYII-
LIHOI [iSIBHOCTI.

Ananiz ocmannix docaioxcensv i nyonixayiu. Iluranus HOpMaTHBHO-IIpa-
BOBOTO PEryJIlOBaHHS 3aroOiraHHs Ta MPOTH/I KOPYIIii B YKpaiHi € mpeaMeTom
JIOCJTIJKeHb HU3KK BUeHUX, cepel skux M. FO. Azapos (M. Yu. Azarov), €. M. bra-
xiBepkuii (Ye. M. Blazhivskyi), O. B. Tonoskin (O. V. Holovkin), T. O. /laBumosa
(T. O. Davydova), IO. M. /Isomin (Yu. M. Domin), /I. I. 3a6poza (D. H. Zabroda),
M. I. Kamuuk (M. I. Kamlyk), O. O. Ksama (O. O. Kvasha), B. II. Kicennu-
Huk (V. P. Kiselychnyk), O. M. Jlemeniko (O. M. Lemeshko), M. M. JlyueHko
(M. M. Lutsenko), M. 1. Mempuuk (M. 1. Melnyk), €. B. HeBmepexutbkuit
(Ye. V. Nevmerezhytskyi), B. A. ITenteros (V. A. Pentiechov), M. A. IToropempkuii
(M. A. Pohoretskyi), B. B. Pomanoscekmii (V. V. Romanovskyi), M. M. Cemenisii
(M. M. Semendiai), I. B. Cepserpiuii (I. V. Servetskyi), I. TI. Cepena (H. P. Sereda),
B. €. Cxymum (V. Ye. Skulysh), €. 1. Ckysmum (Ye.D. Skulysh), M. 1. XaBponiok
(M.I. Khavroniuk), I. IlIabac (I. Shabas), @. B. Illumancekuii (E V. Shymanskyi),
JI. 1. Mlep6una (L. I. Shcherbyna), M. K. dxkumuyk (M. K. Yakymchuk) ra in.

[Tonpu yrMasy KiJbKiCTh PO3POOOK TPOOIEeMI HOPMATUBHOTO 3a0e3IeYeHHsT
AHTUKOPYNIIHHOI IisIJIbHOCTI, BOHA JIOCI HE BTPAva€ akTyaJbHOCTI, /10 TOTO 3K JOCTi/I-
HUKW TTOCJTYTOBYBAJIMCS TONEPEHbOI0 (10 3MiH, ki BHOcuaucs 3 2014 p.) HopMma-
TUBHOIO 6a3010. ToMy ChOTO/IHI YMHHE HalliOHAJbHE aHTUKOPYIIIiiiHe 3aKOHOIABCTBO
notpebye Gibin TIMOOKOT0 BUBUECHHSI.

Mema nanoi cTaTTi — Ha OCHOBI BUBUEHHS HAYKOBOI JIiTepaTypu Ta MOJOKEHDb
HOPMATHUBHUX aKTiB 1M0/I0 [iSJIbHOCTI aHTUKOPYIIIHHUX OPraHiB YKpaiHu naTu
OIIIHKY CTaHy HOPMaTHBHOTO 3a0e3MeueHHsI aHTUKOPYIIIITHOI is/IbHOCTI B YKpaiHi.

Buxnao ochosnozo mamepiany. AHTUKODYIIIIiiHA MOJITHKA HA HAIIOHATBHOMY
piBHI Gepe CBiii TIOYATOK 3 OTPUMAHHS YKPAiHOIO He3aJesKHOCTI. Ypomosk 1992—
1994 pokiB 6yJI0 CTBOPEHO PsiJi aHTUKOPYIILINHIX OpraHis, Sk-oT: KoopauHamiiinmii
KOMiTeT 10 60POTHOI 3 KOPYIIIIED Ta OPTAaHI30BAHOIO 3JIOUYNHHICTIO Tipu [Ipe3uien-
TOBI YKpalHW, CrerianbHi maApo3aiin 3 60poThON 3 KOPYIIIIEID Ta OPraHi30BaAHOTO
siounHHicTI0O MinicrepeTBa BHyTpinmHix criipas Ta Corys:k6m 6esnekn YKpainu. 3room
OyJsi0 npuiiHATO 3akoHu YKpainu «IIpo opraHisartiiiHo-1ipaBoBi 0cHOBU 6OPOTHOM 3
oprauizoBanoio 3n0unnHicTIO> (1993 p.) Ta «IIpo 6opoTrdy 3 Kopytieo» (1995 p.).
Ha Toii MOMEHT 3aKOHOaBYi aKTH MICTHJIU B cOOi MPEBEHTUBHI aHTUKOPYMIiHI
HOJIOKEHHST, 0OMEKEHHST JIJIst 0Ci0, YIOBHOBayKEHUX Ha BUKOHAHHS (DYHKIIIH JepKaBHy,
OyJI0 BU3HAYEHO O3HAKW KOPYIINITHUX TOPYIIEHb Ta IOPUINYHA BiJMOBIIaIbHICT
3a HUX TOIIO. BapTo miakpecsmTH, 110 NepIInii criemiaabanii 3akon Ykpainu «IIpo
60poTh0y 3 KOPYIINEIO» MisiB MPOTATOM IU'SITU POKIB, MPH bOMY 3MiHHU /10 HBOTO
BHOCcusucs 12 pasis [1].

HactymHum BaskJUBUM KPOKOM Y 60pOTHhOI 3 KOPYIIHE MOKHA BBaXKaTH
BIpoBaKeHHs KoMILIeKCHOI 1i1b0BOI mporpaMu 6OpoThOM 31 3JIOYMHHICTIO Ha
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19962006 pokwu, po3pobiieHy BimoBiaHO 10 BUMor Ykasy IlpesuieHra Ykpainu Big
05.08.1996 p. Ne 628,/96 «IIpo moxaTKOBI 3aX04H 100 3abe3eYeHHs] 3aKOHHOCTI Ta
MPaBOMOPSIZIKY B YKpaini». Ha Toii 4ac OCHOBHUM 3aBIaHHSIM TIPOrpaMu OyJI0 BU3HA-
YEHO BJIOCKOHAJIEHHS MTPAKTUYHOI JIiITbHOCTI TIPABOOXOPOHHUX OPTaHiB Y IMiITPUMITI
MPABOTOPSIIKY Ta 3aKOHHOCTI, HaJleskHe 3a0e3TedeHHsT KOHCTUTYIITHOTO JIa/Ty TOIIIO.
Cepes npiopuTeTHHX 3aBAaHb 0YJI0 BUSHAHO (DOPMYBaHHS BIOCKOHAIEHOI ePeKTHB-
HOI 1IPaBoOBOI 6a3u GOPOTHOM 31 3MIOYMHHICTIO B I[IJIOMY Ta 3 KOPYIILIEI0 30KpeMa.

Hapasni 3MiHM 10 aHTUKOPYIIIIMHOTO 3aKOHO/IABCTBA BHOCUJIUCH JIOCUTH aKTUBHO.
Taxk, y 1997 p. sarBepskero Hamionanbay mporpamy 60poTh0Ou 3 Kopytiieo (Ykas
[Tpesunenta Yipainu Bix 10.04.1997 p. Ne 319/97), sixoro OyJio niepenb6ayeHo Heob-
XIIHICTD BXKUTHU NMPOMINAKTUYHI, OPTraHi3amiiiHO-TIPAaBOBi Ta 1HII 3aX0AU MPOTUII]
kopymiii. 3 1998 p. mo 2005 p. xisna Konmernirisi 60potbbu 3 KOPYMIED, KOO
nepea6aueHo BUKOPUCTAHHS CHCTEMHOTO TAXOAY Ta IiBUIIEHHS e(eKTUBHOCTI
oprasizarii [isIbHOCTI MO0 3amobiTaHHs Ta MPOTU/IIT KOPYTIIii B YKpaiHi.

HesBaskatoun Ha HU3KY MPUUHSATUX HOPMATUBHO-TIPABOBUX aKTiB, KOPYIIIis
MPOJIOBKYBasia CBill PO3KBIT B ycix cdepax gep:kasu. Tomy st 3abesredeHHs
BUIIIOTO PiBHS ePeKTUBHOCTI 6OPOTHOU 31 3JIOYMHHICTIO Ta KOPYIIIIE0, 3MEHIIIEHHST
ITKO/TN, 3aB/aHOl KOPYIIIIHHUMHU JISTHHAMU, COIIATbHIN Ta eKOHOMIiuHill cdhepam,
NPUBE/ICHHSIM HaIliOHAJIbHOI aHTUKOPYIIIHHOI ITPOrpamMu /0 BUMOT Ta CTaH/AApPTiB
€sporeiicbkoro Coio3y, CTAaHOBJIEHHS PUHKOBUX BIIHOCHH Ta HEOMYTIECHHS MiAPUBY
aBTOPUTETY YKpaiHM Ha MixkHapo/HOMY PiBHI, [IpesunenTom Ykpainu Bujano Ykas
«IIpo HeBiaKIa Hi M0AATKOBI 3aX0AM 100 OCUIEHHS OOPOTHOU 3 OPraHi30BaHOIO
3704nHHICTIO 1 Kopytitieoy Big 06.02.2003 p. Ne 84 /2003.

3 orJIsiy Ha BaKJIMBICTH MPOGJIEME KOPYIIIil Ha HalliOHAJbHOMY Ta MijKHa-
poxHoMy piBHSX, BepxoBuoto Pamoio Ykpaiuu Oymno mnpuitasro [locraroBy «IIpo
cran 60poThbu 3 opranizoBanow 3mounHHICTIO ¥ 2004—2005 pokax». OpHOYACHO
[Ipesumentom Ykpainu O6yB Buganuii Ykas «IIpo mepuroueprosi 3axonu MO0
netiHizaiii ekoHoMmikK Ta mpoTuaii Kopymiii» Big 18.11.2005 p. Ne 1615. ¥ 1ux
HOPMAaTHUBHO-TIPABOBMX aKTaX MiCTUThcs Hopydenns Kabinmery Minictpis Ykpainu
3MICHUTH Y/IOCKOHAJIEHHSI 3aKOHO/IABCTBA 1110710 TTPOTH/Ii1 KOPYIIIIii Ta OpraHi3oBaHol
3JIOYMHHOCTI, BPAaXOBYIOUM JOCBiI YKpainu Ta kpain-usieniB Pamn €sponu. Tomy
srogom BepxosHoto Panoio Ykpaiau 6ysio yXBajJeHO HU3KY 3aKOHIB MOA0 TPOTH/II
kopyriiii: «IIpo parudikarito IlusiapHOT KOHBEHIIT PO 6OPOTHOY 3 KOPYIIIIiE0»,
«IIpo parudikarito Kousentiii OOH mporu kopymitii», «IIpo parudikariio Kpumi-
HaJIbHOI KOHBEHIIiI 1po 60poTh0y 3 Kopymitieoy», «IIpo patudikariiio JozaTKoBoro
npoTokoay 10 KpuMinaibHoi KOHBEHIII 1Ipo 6G0poThOy 3 KopyIiicio». [IpuilHgarrs
3aKOHIB MiKHAPOIIHOTO 3HAUYEHHS MaJio Ha MeTi (opMyBaHHS MO3UTUBHOTO IMi/IKY
YKpaiau B CBITi, CIPUSATINBOTO MOJITUIHOTO Ta EKOHOMIYHOTO KJIIMATY, MOKIUBOCTI
CIIBIIpaIli 31 CBITOBUMMU OPraHi3allisIMA Ta CIIeIiali30BaHUMU aHTUKOPYIIIHHUMEI
opraHami.

Y nozpanbinnii pO3BUTOK aHTUKOPYIIiHHOI cTpaTerii Ykpainu [Ipe3ugent Ykpa-
inn 3aTBepkye KoHreriiro mogomantas Kopymiii B Yikpaini «Ha msxy 1o 1o6po-
YeCHOCTi», sIKa /i€ mpoTsaroM 4oTupbhox pokiB (2006—2010 pp.). Crpareriunmit
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HarpstM Konrieritii 1iux pokiB OyJi0 BUSHAYEHO SIK MOCUJIEHHS 3aXO0/[iB, CIIPSIMOBAHUX
Ha BUSIBJICHHSI KODPYIIIii Ta 3abe3MeyeHHsT MPUTATHEHHST MOPYIIHUKIB 10 BiAMOBI-
nanbHOCTi. BepxoBHa Paja nipuiiMae HU3Ky aHTUKOpPYNIIHHUX 3aK0HiB: «IIpo 3acann
3arobirantst Ta MPOTHIl Kopymilii», «IIpo BiAmoBizaabHiCTh IOPUANIHUX OCIO 3a
BUMHEHHSI KOPYIIIIHHUX IpaBonopylienbs, «IIpo BHeceHHsd 3MiH i TOIOBHEHD /10
JIeIKUX 3aKOHOJIaBUMX aKTiB YKPalHU 1110/I0 Bi/IMOBIAAIBHOCTI 32 KOPYMILiliHI ITpaBo-
nopyieHtst>. I[Ipu nbomy npuilHATTsS 3akoHy Ykpainu «IIpo 3acaau 3amobiraHHst Ta
MPOTHUJIIT KOPYTIIii» MPU3BEJIO 10 TOAAIBITNX 3MiH Y KpuMiHambHOMY KoJleKci YKpa-
inu Ta Komexci Ykpainu mpo aMiHiCTpaTHBHI TIPABOMOPYIIeHHs. SIK pe3yJsrart, 0y/io
NpUIHATO 15 MiA3aKOHHUX aKTiB, sIKi 3rogoM chopMmyBain 6a3y aHTUKOPYIIIIHOT
inppacrpykrypu [1; 2]. IIpore HeoOXinHi eekTHBHI 3ac00M TIPOTUIT KOPYIIIIHHIM
nistm Bee 1ie He Oy yxsaseni. Tak, TPEKO pekomenyBano Ykpaiti po3pooutu ta
BIIPOBaAUTH OLIBIN Ai€Bi 3axoau y 60poTh0di 3 Kopyiieo [3].

Taxum ynHOM, ynHHMid [Ipesugent Yipainu I1. O. TopouieHko 6yB BUMYIIEHUI
BIATHCS JI0 PIllydimmx il y cdepi mpoTuzii Ta 3amobiraHHst KOPYIIIii i BU3HATH
MEePIIOYEProBOI0 TIPOOIEMOIO TIUTAHH KOPYIIii Ta ii MacmitabiB y gepskasi. Tomy
MPOTU/IiSA KOPYIIIIil cTajia IepIIoYeproBrUM i TOJIOBHUM 3aB/IaHHAM Ili€l BAaIN.

Jlis 3abesneuerns eeKTUBHOCTI Ta HAJIESKHOTO PiBHS BUPINIEHHS ITOCTaBJIEHOI
3amavi Boceran 2014 p. mpuiiMaeThcss HU3KA HOBUX 3akoHiB: «[Ipo 3acaam anTmko-
pyMIIiitHOI MoiTuKY B YKpaini (AnTuxkopymiiiina ctpaterid) Ha 2014—2017 pokuy,
«IIpo ounmennst Braans», «IIpo 3amobiranust kopymiiis, «IIpo Harionanbhe anTm-
Kopytiiiie 610po», «IIpo mpokyparypy», «IIpo BHecerHs 3MiH 10 KpuminaabHOro
Ta KpuMiHAIBHOTO TIPOIECyaJbHOTO KOJEKCIB YKpPaiHU 100 HEBIIBOPOTHOCTI
HOKapaHHs 32 OKPeMi 3JIOYMHM IIPOTH OCHOB HAIlOHAIbHOI Oe3IeKH, IPOMaiChKOi
Oe3leKy Ta KOPYIILiNHI 3/104nHu», «[Ipo BHECEHHS 3MiH 10 AESIKUX 3aKOHOAABYMX
aKTiB YKpaiH¥ 100 BU3HAYEHHS KIiHI[EBUX BUTOMO0HAOYBAUiB IOPUAMYHUX OCIO Ta
myOMiYHUX [isT4iB»> TOIMO. BripoBajiskeHHSI IPUIHSATHX HOBUX 3aKOHIB 1110/10 3armo0i-
raHHsl Ta TPOTH/IIT KOPYIIii ctai e(heKTUBHUM IHCTPYMEHTOM y GOpoThOi 3 Hesa-
KOHHUMU JSMHU.

[Ipore cnix 3aznaunty, mo y Pos’dacnenni MinictepcTBa ocTuilii Ykpainu Bij
21.05.2015 p. BKazaHo, 1[0 HOPMATUBHI aKTU € OJHUM i3 YMHHUKIB, SIKi IIPU3BO-
JATh 10 BUHUKHEHHS (QaKkTiB KOPYIIii. Y TakOMy BHIIQJIKY NPUUYMHO MOXKE CTaTh
HETOYHICTb KOHCTPYKIIiI HOPMAaTUBHUX IOJIOXKEHb, SIKi I03BOJISIIOTh KOPYMIIOBAHUM
JepsKaBHUM 0co0aM BUKOPHCTOBYBATH CBOI CJIY:KOOBi MOJIOKEHHS [IJisT 0COOMCTOTO
He3aKOHHOTO 30aradeHHst [4]. BapTo 3ynmuHUTHCS GLJTBIN IETAIBHO HA CyYaCHOMY HOP-
MaTUBHOMY 3a0e3IeueHHi MisSIbHOCTI Clieniali3oBaHuX aHTUKOPYIIIIIHUX OpraHiB.

[Tpuitnsara AuTukopynuiiina crpareriss Ha 2014—2017 pokxu nepenbauyae
BpaxyBaHH4 3ayBakeHb Ta MPOIO3UIIN MiXKHAPOJAHUX IHCTUTYIIN MIOJ0 CTaHY
KOpYTMIii Ta il momupeHocTi. BiAMITHOIO PUCOI0 HUHINIHBOI CcTpaTerii € BUji-
JIEHHS 30HW PU3UKIB Yy aHTUKOPYMIIHHIN MOJITUIl Jep:KaBU Ta TPOIMO3UILil 111010
BUKOpPiHEHHSI KOPYHIINHUX eJleMEeHTiB Yy Ipolieci Aep:KkaBoTBOpeHHs. Takox 1d
AnTHUKOpyMIifiHA cTpaTerid BPaXxOBY€E HENOJIKM TOTepeaHiX. 30KpeMa, Y 0KY-
MEHTi € 4iTKa CTPYKTypa, BU3HAUeHI KOHKPeTHI HanpsaMiku pedopmu. OaHUM i3
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TaKWX HANPSIMiB € CTBOPEHHS CIEIiali30BaHOTO CAMOCTIHHOTO OpPraHy 3 MeTOIO
3I1ICHEHHS OIlePaTUBHO-PO3IIYKOBOI /IiIJIBHOCTI Ta JOCY0BOTO PO3CJIilyBaHHs
B KPUMIHAJIBHUX KOPYHIIHHUX MPABONOPYIIeHHAX — HallioHaJIbHOTO aHTUKOPYII-
1iitHOro 610po YKpaiHu.

Edexrtusna mpotuis Kopyilii BUMarae CUCTEMHOTO, YiTKOTO ITi/IX0/Ly Ta HaJexX-
HOTO KaZpoBOTO 3abe3nedyeHHs. 3a icHyI0uoi goci cucremu (GyHKIIi 60poThOu
3 KOPYIIIi€10 BUKOHYBAB IJIMiT psijt oprais, migpo3aiiis ta Coyskba Gesnekn YKpa-
inn. Tak, BiAMOBIZaJIbHICTH 32 OTPUMAaHi pe3yabTaTvi POOOTH 3 TOMEPEIKEHHS Ta
60poThOM 3 KOpyIIico Oysa posIojijeHa 3a KOKHIUM OPraHOM OKPEMO BiJITIOBITHO
JI0 BEPTUKAJ YIPABIiHHA. A 1€ TIPU3BOAUIO /10 (DAKTUYHOI 3a7€KHOCTI Bijl TIPaBJIs-
4oro KepiBHUITBA. TOMY aHTUKOPYIIIiliHA Ais/IbHICTh, 0COOJUBO MO0 YNHOBHUKIB
BUIIUX 1a0JIB B, BUSBUIACH HeeeKTHBHOW. [[boro BIamocss yHUKHYTH TIPU
CTBOPEHHI OKPEMOTO HE3aJIeKHOTO CIIeliali30BaHOIO OpPraHy.

Y cBoill MisTBHOCTI OCHOBHUM HOPMATUBHUM aKTOM, SIKUM KepyeThcs biopo,
€ 3akon Ykpainu «I[Ipo Harionampae antukopymiiiine 6iopo»> Bix 14.10.2014 p.
Ne 1698-VII. Crarreto 1 Bkazanoro 3akoHy BU3HauYeHO TpaBoBuil cratyc Hartio-
HAJIbHOIO aHTUKOPYIIIHHOTO O10po — JepKaBHUI TPABOOXOPOHHUIT OpraH, Ha SKHii
MOKJIAJIEHO TOTIepe/IKeHHs, BUSBICHHS, TPUTTMHEHHS, PO3CJIi/TyBaHHS Ta PO3KPUTTS
KOPYII[IHHUX IIPABOIOPYIIEHDb BiAIMOBIIHO [0 WOTO IiAC/TIIHOCTI, a TaKOX 3a1mo0i-
TaHHS BUMHEHHIO HOBUX TIOPYTIEHb.

Caip 3a3HAUUTH, IO OKPIM 3a3HAYEHOTO BUIle 3aKOHY YKPalHW ITPAaBOBOIO
0CHOBOIO JIs1 (pyHKIioHyBaHHsT HartioHaspHOTO aHTHKOpYyMIiiiHOrO 610po € KoH-
crutynig Ykpainu, KpuminamapHuii potiecyaspauii Kogeke Ykpainu (13.04.2012 p.
Ne 4651-VI), Konexe Ykpainu rpo aaminictpatushi mpasormopyiiertst (07.12.1984 p.
Ne 8073-X), sakonu Ykpainu «IIpo samnobiranus kopymiii» (14.10.2014 p. Ne 1700-
VII), «IIpo oneparuBno-posiykoBy misibHicTb» (18.02.1992 p. Ne 2135-X11), «IIpo
6aHkM i OaHKIBCHKY AistibHICTB> (07.12.2000 p. Ne 2121-1IT), «IIpo memosurtapHy
cucremy Ykpainu» (06.07.2012 p. Ne 5178-VI).

Tak, 3akonu Ykpainu «IIpo Hamionanpae antuxopyiiiiine 6i0po Ykpainu»
ta «IIpo 3amobirantst KOPYMIlii» 3aKPIILTIOTh OPraHi3alliiiHi OCHOBU 1 TPUHITHITH
mistTbHOCTI Ta yHKIGT 610po. 3akoHom Ykpainu «IIpo Hamionanbie anTukopymiiiae
610po YKpaiHi» BU3HAYEHO YUCETHHICTD, CTPYKTYPY OI0OPO, a TAKOXK OKPECTEHO KOJIO
MiIPO3/IiJIiB, sIKi MOKYTH OyTH YTBOpPEHi y Horo ckiaji. Takok 3aKOHaMU rapaHTy-
€ThCsT He3aexkHicTh HallioHaIbHOTO aHTUKOPYIIITHOTO OI0PO Ta BU3HAYAETHCS
MOHATTST KOPYNIIHHOTO npaBonopyineHHs. s rapanTiss peanidyeTbesl HIJISXOM
0c00IMBOrO MOPSIKY KOHKypcHOro Bigbopy Jlupexropa HarionaabHOro aHTHKO-
PYIIHIHOTO OIOPO i MOBHUM MEPETIKOM MiJICTaB MPUITHHEHHST HOTO TTOBHOBAKEHD;
KOHKYPCHUM BiZIOOPOM iHIIMUX TIPAIliBHUKIB GIOPO, BIIMOBIIHUMU YMOBaMH OTLIATH
npaiti Ta ix 0cOOJIMBUM MTPABOBMM CTAHOBHIIEM; OCOOIUBUM TIOPSIIKOM (hiHAHCYBAHHSI
Ta MaTepiaJlbHO-TEXHIYHOTO 3abe3edents HalioHaIbHOrO aHTUKOPYIIIIIHOTO GI0PO
ToIIO [5].

sIk 3asHavajocs, B cBOI AistibHOCTI HamioHanabHe aHTUKOPYIIIiiHE GI0PO
TaKOK KepyeThcsl 3aKoHaMu YKpaiuu «IIpo GaHku i GaHKIBCHKY MislIbHICTB> Ta
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«IIpo nenosurapuy cucremy Ykpainur». [{lumMu 3akoHamMu BU3HAYAETHCS MOPSIIOK
nocryny Hamionanbnoro 6opo o indopmarii, B kil mictuTbes GaHKiBCbKa
TAEMHUTIS.

Otxe, cTBopenHst HarioHaIbHOTO aHTUKOPYIIIIAHOTO OI0PO € 3HAKOBOIO TOJIIEI0
He3aJIeXHOI YKpaiHu K €BpoleiichKoi nepskaBu. HailioHasibHe aHTUKOPYTITifiHE
610pO € MTPAaBOOXOPOHHUM OPTaHOM 3 JIOCHTD IIUPOKUMU MOBHOBaKEHHSAME Y cepi
3anob6iraHHst Ta MPOTH/IIT KOPYIIIii. 3aBASKKM BIPOBAKEHHIO 3aKOHIB OO [Iisiib-
Hocti HarionaibHOTo aHTUKOPYHIIHHOrO GI0po YKpaiHu Halmiil gep:kaBi BIasocs
BUKOHATH MEBHI BUMOTH Ta 3000B’s13aHHs, sIKi TepenbavyeHi MiKHAPOJHUMU aHTHU-
KOPYNIIHHUMHU HOPMATUBHUMH akTaMu. OCHOBHUMHU 3aKOHAMU, SKUMHU B CBOIl
JistIbHOCTI KepyeTbest HattionasibHe aHTHKOpYIIIiiiHe 6GI0po, € 3akoHn YKpainu «I1po
Hartionasipte anTukopyiiiiine 61opo Yipaiuu», «IIpo 3amobiranust kopyiiitii», «IIpo
OIIEPATUBHO-PO3IIYKOBY AisIbHICTh>, «IIpo 6aHKu i GaHKIBCHKY AisIbHICTD», «IIpo
JIETIO3UTAPHY CUCTEMY YKpPalHW» TOIIIO.

3akoroMm Ykpainu «IIpo 3amobirantst KOpyTilii» 3 METOI0 KOOPAUHAIlIl aHTHKO-
PYIIITHOT MOTUKY Ta 3a1mobiraHHst KOPYIIIil CTBOPEHO OpraH 3 MPEBEHTUBHUMU
AHTUKOPYMIIIHHUMEU (DYHKINSIMH, a came — HarlioHasbHe areHTCTBO 3 MUTaHb 3a110-
GiranHst kopyriii. HopMaTHBHO-TIPaBOBOI0 0CHOBOIO HallioHaJIbHOTO areHTCTBa €
Koncrutytiss Ykpainu, MiskHapoiHi TOTOBOPH, AKi y3rojzkeHi 3 Bepxosnoto Pamoio
Vipainu, 3akonn Yipainu «IIpo samo6iranss xkopymiiii» (14.10.2014 p. Ne 1700-VII),
«IIpo menTpasbHi opranu BukoHaBuoi Biaagam» (17.03.2011 p. Ne 3166-VI), «IIpo
nepskaBry cayskOy» (10.12.2015 p. Ne 889-VIII), ITocranosa Kabinery MiHicTpis
Vkpainu «IIpo yrBoperns HaiioHaJbHOrO areHTCTBa 3 IMATaHb 3aI00iraHHs KOPYII-
mii» (18.05.2015 p. Ne 118), npuiinsTi BiAOBIAHO 0 TlepeiveHNX 3aKOHIB HOpMa-
TUBHO-TIPABOBI aKTH, a TAKOK HOPMATUBHO-TIPABOBI aKTH, MO PETYIOIOTH IiSJIbHICTD
OprafHiB BUKOHABYOI BJIQJIN.

Taxk, 3akon Ykpainu «IIpo 3amobiraHHst KOPyTIIlii»> BCTAHOBJIIOE OCOOIMBUI CTa-
TyC, IOPUJINYHI TapaHTil He3alaeskHOCTi, PYHKINI Ta moBHOBaxkeHHs HartioHasbHOTO
AreHTCTBA 3 TIMTaHb 3aM00iraHHs KOPYIIIii. 3aTBEPANBIIH TTOJOKEHHS 3aKOHY MI0/I0
areHTCTBa, YKpaiHa BUKOHAJIA 3aB/laHHsl MiXKHAPO/IHOI CIIJIBHOTH 1110/I0 TapaHTyBaHHS
HE3aJIeKHOCTI OPTaHy aHTUKOPYIIIAHOI MOJITUKKY Ta BIIMOBIIHICTD ii Mi*KHAPOIHUM
crangapram. Lleit 3akOH BU3HAYA€E 3aBIaHHIM areHTCTBA 3aro0iraHHs KOPYIIIi B iep-
JKaBl 3aCTOCYBaHHST TIPEBEHTUBHUX aHTUKOPYMIINHUX MEXaHi3MiB, TONepPe/PKEeHHS
PHU3UKIB Y JIiSTBHOCTI OPTaHiB JIEP;KABHOI BJIAIU. 3aKOHOM BU3HAYEHO HE3AJIEXKHICTh
HaritionaTbHOTO areHTCTBa Bi/Jl 30BHINTHBOTO BILIMBY Ta BTpydaHHs. lle 3abesneuy-
€THCST CIEIiaIbHUM CTaTyCOM areHTCTBA, OCOOJIMBOCTAME KOHKYPCHOTO BifGopy Ta
Npu3HaueHHd 4jeHiB HailioHanbHOTO areHTCTBa, BiANOBIIHUMU YMOBaMU OILIATH
mpaili Ta MPo30PICTIO MislJIbHOCTI areHTcTBa Toto [6].

Takox 3akOHOM BM3HAYAIOThCS MOBHOBakeHHs HallioHasbHOTO areHTCTBa, cepell
akux GopMyBaHHS Ta peasizalliss aHTUKOPYIIIIHHOI MOMITHKK, PO3POOKA MPOEKTIB
HOPMaTUBHO-TTPABOBUX aKTIiB I0/I0 aHTUKOPYMIINHOTO 3aKOHO/IABCTBA, MOHITOPUHT
Ta KOHTPOJIb BUKOHAHHS 3aKOHOJABUMUX aKTiB MO0 €TUYHOI MOBEAIHKHU, BPETYJIIO-
BaHHS KOH(IIKTY iHTepeciB, KOOPAWHAIlIS Ta HAJAHHS MOSICHEHb, KOHCYJIBTAIliHHOT
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JIOTIOMOTH JIepKaBHUM OpPTaHaM Ta OpraHaM MiCIIeBOTO CaMOBPSIZYBaHHSI CTOCOBHO
3aCTOCYBAaHHS aKTiB aHTUKOPYIIIIIHOTO 3aKOHOABCTBA Ta iHIe [6]. 3azHaunmo, 1o
3HAYHY YaCTKy TIOBHOBa)KEHD CKJIAA€ PobOoTa 3 KajpaMu, TPOMAJICHKICTIO, CITiBITPAIs
3 IHIMMMY JIep;KaBHUMM OPTaHaMU Ta HEYPSIZIOBUMU OPraHisailisiMu, Mi>KHaAPOIHIUMEI
Ta IHO3eMHUMH OpraHizallisiMu TOIIO.

[TeBHi 3amobikHi 3acany aHTUKOPYIIIIIHHOI MOJITUKK mepegdaderHi 3aKoOHOM
Yrpainu «IIpo gepskashy cayx0y». 3okpema, ctartsamu 3, 10, 12, 13, 16, 31 Busna-
dyeHi 0OOMeXXeHHsI [T 0CiO, SIKi MOJKYTh 3aifiMaTh TOCAIU JEPKABHUX CJIYKOOBIIIB,
eTUYHI TIepernKkou nepebyBaHHs Ha JAePKaBHIN crysK0i, HEPUITYCTUMICTD 3JI0BKU-
BaHHS CJTy’KOOBUM CTaHOBHIIEM, TIOPYIIIEHHSI 3aKOHIB YKpainu Toro [7].

Takum umroMm, HarioHajbHe areHTCTBO 3 MHUTaHb 3amobiraHHsa KOPYMIil €
CIielfiaJii3oBaHUM aHTUKOPYIIIHHUM OPTaHOM, KU HaiJIeHUN KOMIIETEHIIIMU 3
nomnepeKeHHs: Ta 60pOThbOM 3 KOPYIIIIMHUMU IISHHAMU Ha 3aKOHOZABYOMY PiBHI.

BasknmmBruM HOpMaTUBHUM aKTOM Y JIOCTI/IDKYBAaHOMY acIleKTi cTaB 3aKoH YKpa-
iHu «IIpo oumnmenns Braan» (16.09.2014 p. Ne 1682-VII). OcHOBHOIO MeTO0O
OCTaHHBOTO € YHEMOKJIUBJICHHSI Y4acTi y J€pPsKaBHOMY YIIpaBJIiHHI 0ci0, SIKi CBOIMM
MMM 4u Ge3/isIIBHICTIO MiAipBajiv HalliloHAJIbHY Oe3leKy Ta o00poHy YKpaiHwu,
3/iliCHIOBAJIM 3aX0/I1 11010 y3yprailii Biaau [Ipesunentom Ykpainu B. Anykosuuem,
3MIIICHIOBAJIM MPOTHUIIPaBHE MOPYIIEHHS MPaB Ta CBOOOJ JIOAUHU. AJle CYyTTEBUM
HEJIOJIIKOM TTbOTO 3aKOHY € Te, 10 BiH CIPSIMOBAHWI Ha HEOIYIIEHHS HETiTHUX
ocib6, a He Ha 60pPOTHOY 3 y:Ke BUMHEHHUMU TIpaBoropyiieHHsiMu [8]. Sk moBoauTH
PeaJIbHICTb ChbOTO/IEHHS, BITYM3HAHUIN 3aKOH 1110/I0 JIIOCTPAllil He 3/aTHUI 3aXUCTUTH
JIEeMOKPATUYHI IIIHHOCTI Ta TPOMA/ICHKICTD.

Hacrymamuii cnemiasnizoBannii antTukopymiiiiauii opran — CreriasizoBaHa aHTH-
KOPYTIIiifHa TTPOKypaTypa — y CBOIN MisIBHOCTI Kepy€eThcsl KoHCTUTYIliE0 YKpainy,
3akonoMm Ykpainu «IIpo mpokyparypy» (14.10.2014 p. Ne 1697-VII), Kpuminasbaum
Ta KpuMiHambHUM TIpoIecyaibHUM KojlekcaMu YKpainu, Pernamentom [enepasnbHoi
IpOKypaTypu Ykpainu, Hakazamu [enepasbHOro mpokypopa YKpaiHu Ta KepiBHUKA
CrerniasnisoBanoi aHTUKOPYMIIHHOI TPOKYpPATypPH, MiXKHAPOJAHUMHU HOPMaMU, 110
patudikoBani y BcranoBienomy mopsiziky [9]. Tak, MizKHapOAHUM aHTUKOPYIITIHHIM
3aKOHOJIaBCTBOM Iepes0aueHo MPUTATHEHHS 10 KPUMiHAAbHOI BiAMOBIZaIbHOCTI
ocib, Ha KOPHUCTH SIKHUX 3[iIICHEHO HEMPABOMIpHY BUTOAY. TAKOXK 0 HOPMATHBHOTO
3abesnedents aistibHOCTI CrienianizoBaHoi aHTUKOPYIIIHHOI TIPOKYPaTypu CJIijT
BigHectn Posnopsiskennss Kabinery MinicTpiB Ykpainu «IIpo 3aTBep/keHHs
MJIaHy TIepIIoYeproBUX 3axXo/liB 3 mogosanusg kopyiiii» (02.07.2014 p. Ne 647-p),
sakoun Ykpaiuu «IIpo 3amobiranus xopymiii> (14.10.2014 p. Ne 1700-VII), «ITpo
3acaau Nep;KaBHOI aHTUKOPYTINHHOI TOMITUKY B YKpaiHi (AHTHKOpYMIliliHA CcTpa-
terist) Ha 2014-2017 pokns» (14.10.2014 p. Ne 1699-VII), «IIpo ouunienHsa Braans
(16.09.2014 p. Ne 1682-VII). Okpim 11uX, aHTUKOPYTIIiHiHI OPTaHW KePYIOThCS 3aKO-
Hamu Yipainu «IIpo my6umiuni sakymisii» (25.12.2015 p. Ne 922-VIII), «IIpo moctym
1o mybmiunol indopmarii» (13.01.2011 p. Ne 2939-VT) rorio.

Tax, 3akonom Ykpainu «IIpo mpokyparypy» BusHaueHo, mo y leHnepasbHiit
NpoKypaTtypi YKpaiHU CTBOPIOETHCH K CAMOCTIHHUI CTPYKTYPHUU TiAPO3/ia
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CreriasizoBana aHTUKOPYIIiiiHA TIpokyparypa. /lo 060B’s13KiB Ta (GyHKIIINH aHTH-
KOPYIIITHOT IPOKYpaTypy HaJEKUTh HATJISA 3a AistabHicTiO HartionaabHoro 61opo
(1. 5 ct. 8). [Ipu boMy BapTo 3BEPHYTHU YBary, mo (YHKIlis 3aTaJbHOTO HATJISILY
ckacoBaHa 3akoHOM Ykpainum «IIpo BHeceHHs 3MiH 70 /IeTKUX 3aKOHOJAABUNX
aKTiB YKpaiHu 3 MUTaHb yAOCKOHAJIEHHS AisabHOCTI TpokypaTypu» (18.09.2012 p.
Ne 5288-VI). IIpuitugaTTsi TAKOrO MOJOKEHHS 03BOJUJIO 3MEHITUTH BTPYYAHHS
y MIPUBATHUI CEKTOP ePKABHOI BN, CIIPUSIO HATJISOBUM 3aX0/[aM I0JI0 TIPO-
TUIT KOPYTIIii.

¥ cBoto yepry 3akon Ykpaiau «IIpo nmpokypaTypy» BCTaHOBIIOE TTOBHOBAKEHHST
OpTraHiB MPOKypaTypu TPH 3/iMCHEHHI aHTUKOPYMIIHHOI AiS/IBHOCTI. 30KpeMa, 3a
3aKOHOM MPOKYPOP Ma€ MiATPUMYBATH JepsKaBHEe OOBUHYBAYEHHS y CYJi MIOJO0
KopytiiiitHoro npasonopyinedHs (4. 1 cr. 22). [lum xe akTOM peryiaMeHTYIOTbCI
KOOPJIMHAIIIHI TOBHOBAXEHHST TIPOKYPATyPH MPU B3AEMO/Iii 3 iHIMUMU OpPTaHaMu
3 MeToI0 60poThbu 3 Kopytiien (ct. 25). Hactunow 5 cr. 8 3akony «IIpo mpo-
kyparypy» (14.10.2014 Ne 1697-VII) nepenbadeHo, 1o mpoKypop 3AiHCHIOE TTpe-
CTaBHUIITBO B CYy/Ii IPU PO3TJISI/Ii TIPOBAJKEHD OO0 KOPYIIIIHHIX a0 MOB’SI3aHIX
3 KOPYIILI€I0 TPABOIOPYIIEHb.

[ToBHOBakeHHS Ta 3aBIaHHsI AHTUKOPYIIIHOI IPOKYPATYPH BCTAHOBJIIOETHCS
Haxkaszowm TenepanbHoro npokypopa Ykpainu «IIpo opranisaitito /1isinibHOCTI OpraHiB
npoKypatypu y cepi 3anobiranss i mpotuail kopyiii» (25.06.2013 p.). 3ayBakumo,
IO IIMM aKTOM TaKOK PeryJioloThCs IPaBUJIa BiJIIKOYBaHHS 3aBJaHUX KOPYTIILiii-
HUMW JiSTHHAMU 30UTKIB, BUSIBJICHHS Ta TPUYNHU BUHUKHEHHS] KOPYMITIHHUX [TisTHbD
tomo [10]. [IpiopuTeTHa posb TPOKYPOPIB TPU KOOPAMHAILII ITPABOOXOPOHHUX OpTa-
HiB 1010 60pOTHOM Ta MpOTHIIl KOpyIii BusHaueHa Hakaszom TenepasibHOro mpo-
Kypopa Ykpaiau «IIpo koopauHailiio AigabHOCTI MPaBOOXOPOHHUX OPTaHiB y cdepi
MPOTHUJII1 3J10unHHOCTI Ta Kopyiiy (16.01.2013) [11].

Bucnoeéxu. AxtuBHuii ta Gijbii-MeHI eeKTUBHMIA TIEPiojl PO3BUTKY aHTHUKO-
PYIIiiTHOTO 3aKOHOMaBCTBA posnodascs 3 2014 p. VY 1eit yac HopMaTuBHe 3a6e3rie-
YEHHSI aHTUKOPYMIIHHOI JiSIJIbHOCTI TIOTIOBHUJIOCST PSIZIOM HOPMATUBHUX aKTiB, SIKi
CTaIM MePHIOYEProOBUMK Y BUKOHAHHI /i1 1110/10 3a106iraHHs Ta MPOTUAIT KOPYIIIIi
B Ykpaii. OCHOBHUMU HOPMATUBHUMU JIOKYMEHTAaMU MO0 PETYJIIOBAHHS JiSI/TbHOCTI
AHTUKOPYTIIHHUX OPraHiB € 3aKoHN YKpainu «IIpo 3acajm aHTUKOPYMIIHHOI 110JIi-
TuKM B YKpaini (Antukopymiiiina crparteris) Ha 2014-2017 pokus, «IIpo ountienns
B>, «IIpo 3amobirantst kopyiii», «IIpo Hamionasbhe anTukopyIiiiitne 610pos,
«IIpo mpokyparypy», [loctanoBa Kabinery Minictpis Ykpaiuu «IIpo yrBopeHHS:s
HarionaibHOro areHTcTBa 3 MUTAHD 3a00IiTaHHSA KOPYIIIIii», MiKHAPO/IHI 0TOBOPU
patudikosani 3 Bepxosnoto Pajnoio Ykpainu Toiro.

[TpuitHATTS HOBOI AHTUKOPYMIIMHOI cTpaTerii 103BOJMJIO CTBOPUTH HOBI
AHTUKOPYIIiitHI opranu, mepepbdavyeri BUMOraMu Ta HOpMaMu €BPOMENHCHKOTO
Cortozy o710 poTu/ii kopytitii. OfHaK came TPUHHATTS HOBUX UM B/IOCKOHAJIEHHS
ICHYIOUMX 3aKOHIB He JIA€ Ii/ICTaB TOBOPUTH MPO e(PEeKTUBHY MPOTUJII0 KOPYIIIIii
B YKpaiHi.
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Cayatoc Kamyoxa, 10KTOp 10PUINYHUX HAYK, IPOdECOp, IMPEKTOP IHCTUTYTY MisKHAPOIHOTO Ta
eBporeiicbkoro npasa Hlkosn npasa Yuisepcurery Mukomnaca Pomepica, M. Binbaioc, JIuTsa.

Cxpumanme Knymoume, suxianay lncruryty mixkHapoaHoro npasa Ta ipasa €C, IIkosa npasa
Yuisepcutery Muxosaca Pomepica, M. Binbhioc, JIuTsa.

Inmynent y Kepuencekiii nporoui y cBitii Konsenuii OOH 3 mopcbkoro npasa 1982 poky

Cmammsi mae 3a Mmemy damu MNCHAPOOHO-NPasosy oyinky inyudenmy e Kepuencoxii npomoui, wo
cmascst 25 nucmonada 2018 p.

Sasnauaemocsi, wo Yxpaina i Pociiicvka @edepauis nionucaru y 2003 p. /lozosip npo cniepobim-
HUYMEO Yy uxopucmanii A306cvk0z0 mopst i Kepuencvkoi npomoxu, sikuii 6cmanosuioe, o kopabui 06ox
depaicag maimv npago 6ilbH020 NPoxody uepes Kepuencoky npomoxry. Ananis noxasye, wo Pociticoka
Dedepayin nopywuna sasnavenuii /[0206ip, Koau 6 00HOCMOPOHIHLOMY NOPAOKY 3aMPUMAia Ha 08a Oi
npoxio yxpaincvkux xopaobuie uepes 6oou, siki eedymov 0o Kepuencoxoi npomoxu. I[s sampumka 6es-
CYMMIBHO POOUMb HEMOJICIUBOIO C60000Y HAGi2auii uepes NpomoKy i makum uunom nopyuye /ozo6ip
npo cnispobimnuyymeo 2003 p. Ha ycanv, [ozo6ip npo cniepobimuuiymeo 2003 p. ne micmumo nopm npo
0608’513K08Y npouedypy poseisidy cnopy mixe Ykpainor ma Pociero.

Bucnosmoemocst dymxa, wo Piwenns Apdimpaxcy y cnpasi mine Crosenieto ma Xopeamieio npo
Ilipancoxy samoxy 6i0 29 uepeus 2017 p. ceiduumn, wo npununenns /J02080py npo cniepodimmumeo
2003 p. nasps0 wu sminumo npasosuil cmamyc Asoscvkozo mopsi i Kepuencvkoi npomoxu six enympiuinix
600 Yxpainu i Pociiicoxoi @edepauyii.

Hazonowyemucs, wo nepewxodicans 3 6oxky Pociticoxoi Dedepauii npoxody yxpaincvkux xopabrie
y 12-munonii 3omi, sxa npuiseae 0o Kepuencvkoi npomoxu, xeanigixyemocs ne auwe K NOpyulenis
Hozoeopy npo cniepobimuuymeo 2003 p., are maxodxc i sx nopyuenns Konsenuii OOH 3 mopcvrozo
npasa 1982 p. /lo mozo ac obcmpin i 3axonienns eiicokosux xopabnie Ykpainu nio uac Kepuencorozo
inyudenmy npsamo nopywye cmammi 30 i 32 Konsenuii OOH 3 mopcvkozo npasa 1982 p.

3asnauaemvcs, wo Yxpaina, na sxcany, ne 3modice cKOPUCMamucs npouedypami 0606’s13k068020 epe-
eymosanns cnopie, sxi nepedoaueni Koneenyiero OOH 3 mopcorozo npasa 1982 p., ockinexu Pociiicoka
Dedepauis nid uac pamuikauii yici Koneenyii spobuna na nidcmasi cmammi 298 sacmepesrcentst npo
Hesacmocysanms. 00 cebe npouedyp 0008’13K068020 8PEZYN0BAHHS CNOPI6 Y 6UNAOKY, KOLU MAKi cnopu
CMOCYI0MbCsL BIICHKOBOT DisibHoCi.

Pasom 3 mum 6UCIOBIIOEMbCS NPUNYUEHHS, WO YKPaina MAe MONCIUGICMY 36ePHYMUCS 00 THULUX
Mexaniamie npasosozo saxucmy 3a mexcamu cmammi 298 Konsenyii OOH 3 mopcvrozo npasa 1982 p.,
30Kkpema sdamucs 0o kKonmp3saxoois w000 Pociticokoi Dedepayii i suxopucmamu niOmpumKy Mincuapoo-
1020 cniemogapucmea 0isi nokiadenms nosux canxyii na Pociticoky Dedepauiro.

Kmouosi cioBa: [nimgent y KepueHcpkiii poTolti; BHYTPilllHI BOM; TepUTOpiajJbHe MOPE; CBO-
6o/1a cysHOILIaBCTBa; BilichbkoBi Kopabui; Kouseniiss OOH 3 mopcbkoro mpasa 1982 p.; Jlorosip mix
VYkpainowo ta Pociiicbkoro Dezepaitieto 1po CriiBpoOITHUIITBO Y BUKOPUCTaHHI A30BCHKOrO MOpS i
Kepuencokoi mpotoku 2003 p.

Description of Events

On 25 November 2018 three Ukrainian naval vessels attempted to pass from the
Black Sea into the port of Mariupol located on the coast of the Azov sea through the
Kerch Strait. During the incident (hereinafter referred to as the “Kerch Incident”)
Russian Navy vessels attempted to hinder passage of Ukrainian naval vessels through
the Kerch Strait. They first rammed and later fired upon and captured the Ukrainian
vessels. Both sides accuse each other of grave breaches of international law based on
conflicting reconstruction of the events.

According to Ukraine, on 23 November 2018 three Ukrainian vessels — the
Gyurza-M-class artillery boats “Berdyansk” and “Nikopol” together with tugboat
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“Yany Kapu” (hereinafter referred to as the “Ukrainian Navy vessels”) — left the
Port of Odessa for the port of Mariupol. During the course of that day two Russian
boats — naval vessel “Suzdalets” and a boat of the border service of the Federal
Security Service (hereinafter referred to as the “FSB”) — started escorting the
Ukrainian Navy Vessels along the coast of the Crimean Peninsula. At 21:07 the
border service boat, which was escorting the Ukrainian Navy Vessels communicated
to the latter the rules of passing through the Kerch Strait, thus according to
Ukraine, confirming the possibility of passing. 23 minutes later the Russian side
communicated that the area before the Kerch Strait is closed for navigation from
22:00 November 24 to 22:00 November 26 but offered no explanation. Ukrainian
Navy checked the database of the coordinator of the NAVAREA-III geographic area
(SPAIN) as well as the NAVTEX notice which revealed no such official restrictions
for passing through the Kerch Strait. At 3:58 on 25 November the boat “Berdyansk”
established radio connection with the Russian border post call sign Bereh 25
and control centers of the ports of Kerch and Kavkaz, informing them about the
intention to cross the 12-mile zone and pass through the Kerch Strait. Berdyansk
captain cited the 2003 Cooperation Agreement between Russia and Ukraine to
support the passage and also told that they were ready to take a pilot on board,
and that a notice about the passage through the Kerch Strait had been given four
hours in advance. Bereh 25 confirmed that they had received the message. At 5:38:
Berdyansk communicated to the border service boat of the FSB Velbot-354 that they
would be passing the 12-mile zone at 6:00 and moving to pass the Kerch Strait at
8:00. Velbot-354 confirmed that they had received the message. At 6:08 Ukrainian
Navy vessels entered the 12-mile zone preceding to the Kerch Strait.!
Reconstruction of the events by the Russian Federation is different in several
aspects. Firstly, Russian Federation maintains that after the Ukrainian Navy vessels
were informed about the rules of crossing the border of the Russian Federation
and passing through the Kerch Strait, the Ukrainian vessels replied that they
were not planning to cross the Kerch Strait. Secondly, it is emphasized that after
captain of Berdyansk cited the 2003 Agreement to support the passage of Ukrainian
vessels through the Kerch Strait he was informed that for the purposes of safety of
navigation passage through the Kerch Strait may be exercised only upon receiving
a permission and in accordance with the schedule approved by the captain of the
Kerch Port. It was also communicated to the captain of Berdyansk that application
for passing through the Kerch Strait has to be presented 48 hours, 24 hours and
4 hours in advance. Since those requirements were not satisfied, Ukrainian Navy
Vessels were prohibited from passing through the Kerch Strait.? Lastly, it has to
be emphasized that the 12-mile zone along the coast of the Crimean Peninsula is
considered by the Russian Federation as its territorial sea while Ukraine refers to is

Uhttp://euromaidanpress.com/2018/12/07 /ukraine-prosecutors-show-reconstruction-of-russian-
attack-on-ukrainian-vessels-near-kerch-strait/, https://www.youtube.com/watch?v=]nU
F2LwHrl&feature=youtu.be

2 http://www.fsb.ru/fsb/press/message /single.htm%21id%3D10438315%40fsbMessage.html

ISSN 2414-990X. Problems of legality. 2019. Issue 145 227



MIXXKHAPOZHE ITPABO

as the “12-mile zone” based on its position that accession of the Republic of Crimea
to the Russian Federation is illegal and that the Republic of Crimea de jure remains
under the sovereignty of Ukraine. For the purposes of this Article this zone will be
referred to as the “12-mile zone preceding the Kerch Strait”.

After Ukrainian Navy Vessels entered the 12-mile zone preceding the Kerch
Strait Russian vessels started dangerous maneuvers aimed at preventing the passage.
Ukrainian Navy Vessels were also requested by radio communication to leave the
territorial sea of the Russian Federation. According to Ukraine, at this point Russian
boats started pushing and ramming the Ukrainian Navy Vessels. While the Russian
Federation maintain that Ukrainian Navy vessels became combat ready, with artillery
uncovered and raised at an angle of 45 degrees towards the Russian vessels. The
Ukrainian sailors managed to outmaneuver Russia’s attempt to ram Berdyansk.
Instead, Russian vessels Don and Izumrud collided between themselves. According
to Ukraine, at 8:40 the port control gives the Ukrainian Navy Vessels an anchorage
place for standing in a line to pass the strait and 11:08 Ukrainian vessels arrive at
this point. Russian version alleges that the Ukrainian ships were blocked in the
anchorage by the maneuvers of the Russian ships. At 13:42 Kerch traffic control post
informs that passage through the Kerch Strait is closed in both directions due to a
tanker allegedly run aground under the bridge arch. Ukraine argues that his tanker
has not been operated since 2016, does not have an ensign, and was supported by
two Russian tugboats under the bridge arch.!

According to Ukraine, at 17:36 with the aim of avoiding the conflict Ukrainian
vessels decided to turn back to Odesa. At 17:59 FSB border control boat “Don”
issued an order for the Ukrainian Navy vessels to stop due to an alleged violation
of the territorial waters of the Russian Federation. Russian Federation maintains
that the Ukrainian ships did not respond to any contact and ignored the orders to
stop. Therefore, they continued pursuit of the Ukrainian Navy Vessels (although the
Russian Federation is silent on the fact alleged by Ukraine that 9 more naval ships
joined the pursuit). According to the FSC of the Russian Federation, Ukrainian
Navy Vessels were warned that in case they did not stop the Russian vessels would
start firing the necessary shots. Since the Ukrainian Navy Vessels further ignored the
orders, the Russian Federation states that after firing the warning shots its vessels
opened fire on Berdyansk. In the aftermath 3 crew members of the Ukrainian Navy
Vessels were injured, the vessels themselves and entire crew captured detained by
the Russian Federation.?

It has to be noted that both sides do not agree on the exact location of the
interception of Ukrainian Navy Vessels. The Russian Federation argues that this took
place within its claimed territorial sea. While Ukraine maintains that firing took
place outside the 12-mile zone preceding the Kerch Strait, i.e. international waters.?

! Supra note 1 and 2.

2 Ibid.

3 Cruickshank M., Investigating The Kerch Strait Incident, https://www.bellingcat.com/news/
uk-and-europe/2018,/11/30/investigating-the-kerch-strait-incident,/
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Scope of the Discussion

First of all, it is necessary to emphasize that Ukrainian ships were denied
passage by Russian warships through the territorial sea along the coasts of Crimean
Peninsula and Kerch-Yeni-Kale Channel which before 2014 had been administered
and managed by Ukraine. Assuming that accession of the Republic of Crimea to the
Russian Federation is illegal and that the Republic of Crimea de jure remains under
the sovereignty of Ukraine, such actions of the Russian warships definitely violate
the norms of international law. Firstly, such exercise of jurisdiction in the territory
of another state undermines the cornerstones of international law—territoriality,
sovereign equality, and non-intervention. Secondly, threatening to use force and
firing upon the warships of another state in the latter’s territorial sea is a clear
violation of Article 51 of the UN Charter and qualifies as an act of aggression under
Article 3 (¢) and (d) of the Definition of the Aggression adopted by the General
Assembly Resolution 3314 (XXIX). Thirdly, by doing so the Russian Federation
has also acted in contravention of the provisions of the 1982 United Nations
Convention on the Law of the Sea (hereinafter referred to as the “UNCLOS” or
the “Convention”), which establish that the coastal state (in this case Ukraine)
exercises sovereignty over its territorial sea and, consequently, no other state is
permitted to exercise its jurisdiction within the territorial state of another state.
Furthermore, the Russian Federation also failed to respect Article 301 of UNCLOS
providing that “State Parties shall refrain from any threat or use of force against the
territorial integrity or political independence of any State, or in any other manner
inconsistent with the principles of international law embodied in the Charter of the
United Nations”.

Many states of the world have condemned the Russian actions namely based
on the aforementioned violations of the international law. It would be advisable
for Ukraine to seek redress before an international court or tribunal. However,
“a distinct feature — and weakness — of public international law <..> is the lack
of compulsory judicial system”!. Since the Russian Federation has not recognized
the compulsory jurisdiction of the International Court of Justice, Ukraine can only
institute proceedings under general or regional international treaty by which the
Russian Federation has committed itself to submit the disputes arising out of the
application or interpretation of such treaty to a judicial or arbitral body. UNCLOS
with its outstanding feature of compulsory dispute settlement procedures entailing
binding decisions would seem to be the best option.

However, if Ukraine purported to invoke compulsory dispute settlement
procedures under UNCLOS based on the fact that the Russian Federation has
acted unlawfully in the area which de jure is the territorial sea of Ukraine, it would
be again faced with the objection of the Russian Federation that the “Tribunal
lacks jurisdiction because the Parties’ dispute in reality concerns Ukraine’s
“claim to sovereignty over Crimea” and is therefore not a “dispute concerning

! Attard D. J. The IMLI Manual on International Maritime Law, Volume I: The Law. Oxford: Oxford
University Press, 2014, p. 533.
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the interpretation or application of the Convention” as required by Article 288,
paragraph 1, of the Convention”. It is true that Ukraine in its response to Russia’s
objections has stated that “Russia has no plausible legal claim to sovereignty over
Crimea”, therefore, “[t]he Tribunal <..> cannot recognize such a claim as a basis
to defeat its jurisdiction (or otherwise)”?. However, some authors believe that
“Ukraine is fighting an uphill jurisdictional battle here”. Therefore, the purpose of
this article is to examine whether in the context of Kerch Strait incident Ukraine
could claim any other violations of UNCLOS, which would not be related to land
sovereignty issues and, thus, could be submitted under UNCLOS to a compulsory
dispute settlement procedure without facing objections from the Russian side to the
court’s or tribunal’s jurisdiction. This article also aims to predict possible outcomes
of alternative legal strategies that could be implemented by Ukraine for the purposes
of securing its legitimate interests in the Sea of Azov and Kerch Strait.

Some authors believe that the Kerch Incident is part of an ongoing international
armed conflict between Ukraine and Russian Federation. Therefore, it is argued that
in such case “the law of naval warfare is lex specialis and supplants mutatis mutandis
the peacetime rules of the international law of the sea for Russia and the Ukraine™.
However, since Russia disputes that an international armed conflict exists between
it and Ukraine® and would be estopped from requiring to displace UNCLOS by the
law of naval warfare, this article shall be only limited to analysis of the events of
the Kerch Incident in the light of the peacetime rules, i.e. UNCLOS and any other
applicable international treaties.

Rights of Navigation in the Kerch Strait

Rights under UNCLOS

On 26 November 2018, the General Staff of the Ukrainian Armed Forces held
a briefing where its Deputy Head Major General Radion Tymoshenko stated that
the actions of the Russian Federation during the incident not only amounted to an
act of armed aggression but also violated Article 38 of UNCLOS which guarantees
the right of transit passage through all straits indicated in Article 37 of UNCLOSE.
This implies that Ukraine believes that Kerch Strait qualifies as the strait referred
to in Article 37 and, thus, the right of transit passage is applicable therein. The

! Procedural Order No. 3 regarding Bifurcation of the Proceedings, p. 2, Dispute Concerning Coastal
State Rights in the Black Sea, Sea of Azov, and Kerch Strait (Ukraine v. the Russian Federation),
https://pcacases.com/web/send Attach /2446

2 Ibid.

3 Schatz V., Koval D. Insights from the Bifurcation Order in the Ukraine vs. Russia Arbitration
under Annex VII of UNCLOS, https://www.ejiltalk.org/insights-from-the-bifurcation-order-in-the-
ukraine-vs-russia-arbitration-under-annex-vii-of-unclos/

* Kraska J. The Kerch Strait Incident: Law of the Sea or Law of Naval Warfare?, https://www.ejiltalk.
org/the-kerch-strait-incident-law-of-the-sea-or-law-of-naval-warfare /

5 Ibidem.

6 http://www.mil.gov.ua/news/2018/11/26 /normi-mizhnarodnogo-prava-ta-naczionalnogo-
zakonodavstva-dayut-pidstavi-klasifikuvati-dii-rf-yak-akt-zbrojnoi-agresii-% E2%80%93-general -
major-radion-timoshenko/

230 ISSN 2414-990X. IIpobaemu 3axonnocmi. 2019. Bun. 145



Saulius Katuoka, Skirmanté Klumbyté. Kerch strait incidentin the light of UNCLOS

status of the Kerch Strait and legal regime applicable therein is discussed in more
detail below.

Article 37 of UNCLOS provides that “this section [Section 2. Transit Passage]
applies to straits which are used for international navigation between one part of
the high seas or an exclusive economic zone and another part of the high seas or
an exclusive economic zone”. It is generally accepted that two criteria have to be
satisfied in order for the transit passage to be applicable in a strait under UNCLOS —
a geographic and functional criterion. As regards the geographic criterion, the strait
must lie between one part of an exclusive economic zone or the high seas and another
part of an exclusive economic zone or the high seas. Functional criterion is a more
complex one.!

Before proceeding with analysis of functional criterion, it shall be firstly
determined whether the Kerch Strait satisfies the geographical one, i.e. whether it
connects one part of the high seas or an exclusive economic zone and another part
of the high seas or an exclusive economic zone.

Kerch Strait is situated between the Kerch Peninsula of the Crimea and the
Taman Peninsula of the Kuban and joins the Black Sea and the Sea of Azov? In the
Black Sea the coastal states have established both their territorial seas and exclusive
economic zones. Delimitation of the exclusive economic zones in the Black Sea
is subject not only to numerous international treaties® but also the judgement of
International Court of Justice’. Now it is necessary to determine whether there are
any areas qualifying as the exclusive economic zone or high seas in the Sea of Azov.

Sea of Azov is bordered by two states — Ukraine and the Russian Federation.
Although the sea is relatively small, its area would be sufficient for the coastal states
to have both the territorial sea and the exclusive economic zone. However, in 2003
the states have signed two bilateral treaties both of which clearly establish that
the Sea of Azov and the Kerch Strait are internal waters of the signatory states.
Article 5 of the Agreement between the Russian Federation and Ukraine on the

! Kastner P. International Legal Dimensions of the Northern Sea Route in Keupp M. M. (ed.), The
Northern Sea Route. A Comprehensive Analysis. Wiesbaden: Springer, Fachmedien, 2015, p. 43.

2 http://www.encyclopediaofukraine.com/display.asp?linkpath=pages%5CK%5CE%5CKerchStrait.
htm

3 Agreement between the Republic of Turkey and the Republic of Bulgaria on the determination
of the boundary in the mouth of the Rezovska/Mutludere River and delimitation of the maritime
areas between the two states in the Black Sea, 4 December 1997, http://www.un.org/Depts/los/
LEGISLATIONANDTREATIES/PDFFILES/TREATIES/TUR-BGR1997MB.PDEF, Exchange
of Notes constituting an Agreement on the Delimitation of the USSR and Turkey Exclusive
Economic Zone in the Black Sea, 23 December 1986 - 6 February 1987, http://www.un.org/
Depts/los/LEGISLATIONANDTREATIES/PDFFILES/TREATIES/RUS-TUR1987EZ.PDF,
Protocol between the Government of the Republic of Turkey and the Government of Georgia on the
Confirmation of the Maritime Boundaries between them in the Black Sea, 14 July 1997, http://www.
un.org/Depts/los/LEGISLATIONANDTREATIES/PDFFILES/TREATIES/TUR-GEO1997BS.
PDE

* Judgment of the International Court of Justice on the Case Concerning Maritime Delimitation in the
Black Sea (Romania/Ukraine), 3 February 2009, https://www.icj-cij.org/files/case-related /132/132-
20090203-JUD-01-00-EN.pdf
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Ukrainian — Russian State Border signed on 28 January 2003 specifies that nothing
in this agreement shall prejudice the position of the Russian Federation and Ukraine
regarding the status of the Sea of Azov and the Kerch Strait as the internal waters of
the two states'. On 24 December 2003 Ukraine and the Russian Federation signed
the Agreement on Cooperation in the Use of the Sea of Azov and the Kerch Strait
which in Article 1 established that historically the Sea of Azov and the Kerch Strait
are internal waters of the Russian Federation and Ukraine?. Joint Statement by the
President of Ukraine and the President of the Russian Federation on the Sea of
Azov and the Strait of Kerch of 24 December 2003 was published in the Law of the
Sea Bulletin No. 54%. In this statement the two states once more emphasized that
“historically the Sea of Azov and the Strait of Kerch are inland waters of Ukraine
and Russia”.

The analysis will further focus on whether international law permitted Ukraine
and the Russian Federation bilaterally to agree that the Sea of Azov and the
Kerch Strait are internal waters of the two states and, consequently, whether such
agreement is binding upon other states. In order to answer this question, it is
necessary to review the status the Sea of Azov and the Kerch Strait from a historical
perspective.

As it is summarized by Alexander Skaridov, in 1700 the Treaty of Constantinople
was signed between the Tsardom of Russia and the Ottoman Empire which gave
Russia control over the Azov Sea. Thereafter, for almost 300 years this sea was
among the quietest places of the World Ocean due to the fact that it was entirely
situated within the territory of Imperial Russia and later the Union of Soviet
Socialist Republics (hereinafter referred to as the “USSR”). During the Soviet
period a straight baseline was drawn between Cape Kyz-Aul and Cape Geleznyi
Rog leaving the entire Sea of Azov and the Kerch Strait on the landward side of the
baselines. Thus, the Sea of Azov and the Kerch Strait were part of internal waters
of the USSR.4

It has to emphasized that from the international law perspective there were
no “battles” among the differing scientists or claims over the Sea of Azov and the
Kerch Strait from other states™. The straight baseline drawn between Cape Kyz-Aul
and Cape Geleznyi Rog was subject to legal evaluation performed by the Bureau
of Oceans and International Environmental and Scientific Affairs of the United

! Torosop mesxmy Poccuiickoit Menepartneis n Yrpantoit o Poccniicko- YRKpamHCKO#M TOCYAapCTBEHHOM
rpanuite, http://www.mid.ru/foreign policy/international contracts/2 contract/-/storage-viewer/
bilateral /page-8/46278

2 JToroBop mexay Poccutickoit Memepanneit 1 YKpanHoit 0 COTpYyAHIYECTBE B UCTTOIB30BAHNN A30BC-
koro mMopst 1 Kepuenckoro nposusa, http://faolex.fao.org/docs/texts/bi-45795.doc

3 Joint Statement by the President of Ukraine and the President of the Russian Federation on the Sea
of Azov and the Strait of Kerch, 24 December 2003. Law of the Sea Bulletin No. 54, United Nations
(New York, 2004), p. 131, http://www.un.org/Depts/los/doalos_publications/LOSBulletins/
bulletinpdf/bulletin54e.pdf

4 Skaridov A. The Sea of Axov and the Kerch Straits in Caron D. D. and Oral N. (eds.), Navigating
Straits. Challenges for International Law, Leiden: Brill Nijhoff, 2014, p. 220-221.

5 Idib., p. 221.
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States Department of State. After analysis of the straight baselines of the USSR in
the Black Sea the United States concluded that only 9 of the 25 baselines segments
were drawn in areas that meet the geographical criteria set forth in the UNCLOS
and the baseline between Cape Kyz-Aul and Cape Geleznyi Rog was among those
9 segments!.

After Ukraine gained independence in 1991, the Sea of Azov became bordered
by two states — Ukraine and Russian Federation. Under Article 7 of the 1958
Convention on the Territorial Sea and Contiguous Zone as well as Article 10 of
UNCLOS straight baseline across the mouth of the bay could be drawn only if the
coasts of the bay belong to a single State. The conventions do not incorporate any
rules that would clarify the uncertainty over the closing of multi-state bays which
“resulted in both a divergence of views among States, and the division of publicists
on this issue™.

Some publicists believe that the already quoted Article 7 of the 1958 Convention
on the Territorial Sea and Contiguous Zone as well as Article 10 of UNCLOS mean
that only the bays the coasts of which belong to a single State can be closed as
internal waters by a straight baseline while the ordinary rule of the low-water line
automatically applies to shared bays®. However, there are others who present a
different view. As it is correctly indicated by Tullio Scovazzi, “should a bay closing
line lawfully established by a coastal State be cancelled only because afterwards, due
to changes in sovereignty on land, the same bay becomes bordered by two States?
For instance, to consider a recent instance, should the line drawn by the formed
Yugoslavia to close the Bay of Piran — which is a juridical bay — be withdrawn
because, after the territorial changes occurring in that country, the bay is shared
today by two successor States (Croatia and Slovenia)? The more logical and simple
response is a negative one™.

The aforementioned controversy has been finally resolved by the Final Award
of 29 June 2017 in the Matter of an Arbitration under the Arbitration Agreement
between the Government of the Republic of Croatia and the Government of the
Republic of Slovenia, signed on 4 November 2009 (hereinafter referred to as the
“Award in the Slovenia / Croatia Arbitration”)>.

Slovenia argued that the Bay of Piran (hereinafter referred to the “Bay”)
constitutes Slovenia’s internal waters, either on the basis of it being a juridical bay or

! United States Department of State, Bureau of Oceans and International Environmental and Scientific
Affairs. Limits in the Seas No. 109 “Continental Shelf Boundary: Turkey — U.S.S.R. and Straight
Baselines: U.S.S.R. (Black Sea), p. 8-9, https://www.state.gov/documents/organization/58383.pdf

2 Talaie F. The Issue of the Delimitation of Multi-State Bays in the International Law of the Sea,
University of Tasmanian Law Review Vol 18 No 1 (1999), p. 22.

3 Scovazzi T. Problems Relating to Drawing of Baselines to Close Shared Maritime Waters in
Symmons C.R. (ed.)., Selected Contemporary Issues in the Law of the Sea, Leiden: Martinus Nijhoff
Publishers, 2011, p. 19.

€ Ibid., p. 21.

5 Final Award of 29 June 2017 in the Matter of an Arbitration under the Arbitration Agreement
between the Government of the Republic of Croatia and the Government of the Republic of Slovenia,
signed on 4 November 2009, https://pcacases.com/web/sendAttach,/2172

ISSN 2414-990X. Problems of legality. 2019. Issue 145 233



MIXXKHAPOZHE ITPABO

an historical bay, thereby, seeking to invoke the principle of uti possidetis. According
to Slovenia, prior to dissolution of the former Yugoslvia, the Bay enjoyed the status
of a juridical bay consisting of internal waters. Croatia in its turn argued that despite
the fact that the former Yugoslavia could have drawn a closing line across the Bay,
it had never done that. Both states agreed that, as a result of the dissolution of the
former Yugoslavia, the Bay had two coastal states, however, they differed on the
effect of that dissolution on the status of the Bay. Slovenia argued that there had
been no change in the Bay’s status as internal waters. Croatia’s principal contention
was that it did not accept that the Bay had even been a juridical bay. Furthermore,
it argued that even assuming that it was, the effect of the dissolution of the former
Yugoslavia caused the Bay to be re-characterized as territorial waters.!

The Tribunal concluded that on the date of independence of Croatia and
Slovenia, the Bay was Yugoslav internal waters®>. Then it went to examine whether
the dissolution of the former Yugoslavia had altered the status of the Bay. Referring
to the Gulf of Fonseca case the Tribunal established that the Bay had been internal
waters before the dissolution of the former Yugoslavia in 1991 and it remained so
after that date®. It went on to state that “dissolution, and the ensuing legal transfer
of the rights of Yugoslavia to Croatia and Slovenia as successor States, did not have
the effect of altering the acquired status”. The Tribunal thus determined that the
Bay remained internal waters with the pre-existing limits®. It then concluded that
the delimitation of the internal waters within the Bay had to be made on the basis
of uti possidetis, however, since there was no formal division of the Bay between
the two Republics prior to dissolution of Yugoslavia, delimitation was made only
on the basis of the effectivitiis at the date of independence®. Finally, the Tribunal
concluded that there was no need for it to define any particular usage regime in the
Bay different from what applies under international law’.

As it was already indicated, during the Soviet period the Sea of Azov and the
Kerch Strait were part of the internal waters of the USSR. Having in mind that
Ukraine and the Russian Federation are both successor states of the USSR® and
following the reasoning of the Tribunal in the Award in the Slovenia / Croatia
Arbitration, it has to be concluded that dissolution of the USSR did not have the
effect of altering the status of the Sea of Azov and the Kerch Strait. Therefore, both
agreements that were signed between Ukraine and the Russian Federation in 2003 —

U Ibid., para 774, 785, 788-790.

2 Ibid., para 881.

3 Ibid., para 882-883.

4 Ibid., para 883.

5 Ibid., para 885.

6 Ibid., para 886-888.

7 Ibid., para 914.

8 3akon Ykpainu “IIpo mpasoHactynHunTBo Ykpainu” 2 Bepecus 1991, https://zakon2.rada.gov.ua/
laws/show/1543-12 , Letter to the Secretary-General of the United Nations from the President of
the Russian Federation, 24 December 1991, https://web.archive.org/web/20031123143520/http://
www.iaea.org/Publications/Documents/Infcircs/Others/inf397.shtml
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the Agreement ne on the Ukrainian — Russian State Border and the Agreement on
Cooperation in the Use of the Sea of Azov and the Kerch Strait (hereinafter the
“2003 Agreements”) — are legal and valid.

Having established that the Sea of Azov qualifies as the internal waters of
Ukraine and the Russian Federation, it should be concluded that the Kerch Strait
which connects an exclusive economic zone on the Black Sea with the internal
waters on the Sea of Azov does not satisfy the geographical criterion required
under UNCLOS and the right of transit passage is not applicable in such strait.
Neither the right of innocent passage is applicable in this strait since the strait
itself is part of internal waters of Ukraine and Russian Federation under the 2003
Agreements.

With the exception of Articles 8(2) and 125 of UNCLOS third states do not
enjoy any navigational rights in the internal waters of the coastal states. Thus,
Ukraine cannot invoke any provisions of UNCLOS (which would not be related to
land sovereignty issues) in arguing that it was unlawfully denied passage through
the Kerch Strait. Nevertheless, rules of navigation within the Kerch Strait have been
agreed between the states in the 2003 Agreement on Cooperation in the Use of the
Sea of Azov and the Kerch Strait (hereinafter referred to as the “2003 Cooperation
Agreement”) which will be analyzed in detail below.

Rights under the 2003 Cooperation Agreement

Article 2(1) of the Cooperation Agreement establishes that merchant ships,
warships and other government ships operated for non-commercial purposes flying
the flags of the Russian Federation or Ukraine enjoy freedom of navigation in
the Sea of Azov and the Kerch Strait. Under Article 2(2) merchant ships of third
states are entitled to access the Sea of Azov and to transit the Kerch Strait if they
are proceeding to Russian or Ukrainian port or are returning from it. Article 2(3)
provides that warships and government ships of third states operated for non-
commercial purposes may access the Sea of Azov and to transit the Kerch Strait
only if they are calling at a port of one of the signatory states upon its invitation or
permission agreed with the other state.

Article 3 of the 2003 Cooperation Agreement states that Russian-Ukrainian
cooperation in the spheres of navigation, including its regulation and navigational —
hydrographic servicing, fishing, protection of marine environment, search-and-rescue
in the Sea of Azov and the Kerch Strait shall be implemented by performing the
existing agreements as well as concluding the new ones.

Ukraine and the Russian Federation sought to delimit their waters within
the Sea of Azov and the Kerch Strait. Many suggestions were made by both sides
throughout the more than 20 rounds of negotiations!, however, no agreement was
achieved. The states have neither concluded any agreement which would regulate
specifics of navigation through the Kerch Strait. Therefore, the only applicable
instrument in this case is the 2003 Cooperation Agreement. Unfortunately, the

! Supra note 20, p. 223.
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agreement itself is very laconic!, thus, might be open to different interpretations.
For example, one state might maintain that freedom of navigation which is enjoyed
in the Kerch Strait by the vessels of the signatory states may not be encumbered
by requiring to obtain prior permission for passing through the strait while the
other might argue that requirement to receive such permission is established for the
purposes of safety of navigation within the strait and is compatible with freedom
of navigation. Thus, for the purposes of establishing the exact scope of the parties’
obligations under the 2003 Cooperation Agreement, it is necessary to refer to the
interpretation rules established in Articles 31 and 32 of the Vienna Convention on
the Law of Treaties (hereinafter referred to as the “Vienna Convention”).

Article 31 of the Vienna Convention establishes that a treaty shall be interpreted
in good faith in accordance with the ordinary meaning to be given to the terms of
the treaty in their context and in the light of its object and purpose. Any subsequent
practice in the application of the treaty, which establishes the agreement of the
parties regarding its interpretation, has to be taken into account together with
its context. Under Article 32 of the Vienna Convention supplementary means of
interpretation, including the preparatory work of the treaty and the circumstances
of its conclusion, may be recoursed to if required. Unfortunately, preparatory work
of the 2003 Cooperation Agreement is not publicly available, therefore, will not be
used in this article when interpreting the aforementioned agreement.

As it has been mentioned, Article 2(1) of the 2003 Cooperation Agreement
guarantees “freedom of navigation” (“cBoGoza cymoxoacrsa” in Russian and “coGoza
cynnomiasera” in Ukrainian) for Ukrainian commercial and naval warships in the
Kerch Strait. Now it is necessary to establish the ordinary meaning of this term,
as required under the Vienna Convention on the Law of Treaties. The same term
is used in UNCLOS - as we know all states enjoy freedom of navigation (“cBo6oa
cynoxozxcra” in Russian text of UNCLOS) on the high seas and the exclusive
economic zones of third states. Freedom of navigation means that every state has
the right to sail ships flying its flag in the aforementioned maritime zones and that
such ships, save in exceptional cases expressly provided in UNCLOS, shall be subject
to the exclusive jurisdiction of the flag state. Thus, based on the aforementioned,
Article 2(1) of the Cooperation Agreement would seem to imply that the ships of
each signatory state have the right to transit the Kerch Strait without being subject
to the jurisdiction of another signatory state.

Now it is necessary to analyze any subsequent practice of the states in the
application of the 2003 Cooperation Agreement. Before 2014, Kerch-Yenikalsky
canal, which was the only waterway through Kerch Strait that could be navigable
by large ships, used to be operated by Ukraine?. Therefore, navigation through the

' E.g. Vladimir Socor describes the norms of the 2003 Cooperation Agreement as creating ,a potentially
open-ended situation of ,ex lex“ or legal void“. Please see further: Socor V., Azov Sea, Kerch Strait:
Evolution of Their Purported Legal Status, https://jamestown.org/program/azov-sea-kerch-strait-
evolution-of-their-purported-legal-status-part-one/

2 Koval D., Schatz V. J. Ukraine v. Russia: Passage through Kerch Strait and the Sea of Azov, https://
voelkerrechtsblog.org/ukraine-v-russia-passage-through-kerch-strait-and-the-sea-of-azov/
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Kerch Strait was subject to the procedures and rules approved by the Minister of
Transport of Ukraine on 9 October 2002'. Thus, Ukraine would seem to be estopped
from arguing that freedom of navigation guaranteed to its vessels under Article
2 of the 2003 Cooperation Agreement has been unlawfully encumbered by those
formalities established in the Russian legislation? which in fact concur with the
equivalent formalities that had been applicable under Ukrainian legislation.

However, when analyzing the events constituting the Kerch Incident, it has to
be concluded that certain actions of the Russian Federation definitely constitute
breach of Article 2 of the 2003 Cooperation Agreement. Unilateral suspension of
the passage through the waters leading to the Kerch Strait for 2 days undeniably
makes the freedom of navigation through the strait itself impossible and, therefore,
definitely violates the 2003 Cooperation Agreement.

Thus, even if the 2003 Cooperation Agreement, based on the subsequent practice
of the states, could be interpreted as permitting the state operating the Kerch-
Yenikalsky canal to impose mandatory clearance for passage through the Kerch
Strait, the fact that Ukrainian vessels did not wait for express clearance and decided
to enter the strait should not be interpreted as an activity prejudicial to the peace,
good order or security of the Russian Federation but as legitimate countermeasures
taken against the state (i.e. the Russian Federation) which is responsible for an
internationally wrongful act (i.e. violation of Article 2 of the 2003 Cooperation
Agreement). Furthermore, even if there were no prior internationally wrongful
act of the Russian Federation, it is highly doubtful whether the breach of formal
requirements could result in the ultimate loss of freedom of navigation guaranteed
by Article 2 of the 2003 Cooperation Agreement and the right of the Russian
Federation to use force against Ukrainian ships.

Despite the fact that the Russian Federation has violated Article 2 of
the 2003 Cooperation Agreement, Ukraine is not able to seek redress for
this violation before an international court or tribunal. Article 4 of the 2003
Cooperation Agreement provides that “disputes between the States concerning
interpretation and application of this Agreement shall be resolved through
consultations and negotiations as well as other peaceful means chosen by the
States”. Thus, the 2003 Cooperation Agreement does not establish a compulsory
dispute settlement procedure. Such dispute can neither be resolved within the
framework of UNCLOS since it is not the dispute concerning the interpretation
or application of UNCLOS as required under its Article 279. Therefore, the
only means available to Ukraine in this case are countermeasures and support
of international community.

! Hakasz MinicrepcrBa «Tpancnopry Ykpainu IIpo 3arBepmxennsi IlpaBun miaBanus cyzen Kepu-
€HiKaIbCHKUM KaHAJIOM 1 MAXigauMu Kanamamu 10 aboro Big 09.10.2002 N 721», http://zakon2.
rada.gov.ua/laws/show/z0973-02/conv

2 [Ipukas Munucrepcrsa Tpancropra Poccuiickoii Menepanun or 21 okrsiops 2015 roma N 313
«O6 yrBepxaeHnn OOg3aTebHBIX OCTAHOBIEHUI B MOpckoM nopty Kepub», http://docs.cntd.ru/
document/420312576
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Denunciation / Termination of the 2003 Cooperation Agreement

As it is indicated in the Special Report “Russia’s Strategic Considerations on the
Sea of Azov” prepared by the Warsaw Institute, “[f]Jrom the moment when Ukraine
and Russia signed the 2003 Agreement on the Azov Sea, a number of opinions on
its denunciation and some amendments to it have been voiced”'. On 22 February
2019 Ukrainian Foreign Minister Pavlo Klimkin announced that “in the foreseeable
future, Ukraine is preparing to terminate the agreement with Russia on the Sea of
Azov”?. Ukraine believes that upon termination of such agreement the Sea of Azov
would result in having all the regular maritime zones while the Kerch Strait would
qualify as the strait used for international navigation with the transit passage regime
applicable therein. In such case all the disputes concerning navigation thought
such strait could be resolved by referring them to compulsory dispute settlement
procedures established under UNCLOS.

Under Article 60 of the Vienna Convention on the Law of Treaties a material
breach of bilateral treaty by one of the parties entitles the other to invoke the breach
as a ground for terminating the treaty or suspending its operation in whole or in
part. In the opinion of Ukraine, since 2014 the Russian Federation has committed
numerous breaches of the 2003 Cooperation Agreement: construction of the Kerch
Bridge, limiting access of the ships to the Sea of Azov, excessive inspections of
Ukrainian-flagged ships passing through the Kerch Strait and, finally, the actions of
Russian Navy during the Kerch Incident.

However, despite the fact that Ukraine would be entitled under Article 60 of
the Vienna Convention on the Law of Treaties to terminate the 2003 Cooperation
Agreement, it is necessary to analyse whether Ukraine would strengthen its legal
position upon such termination. Based on the reasoning of the Arbitral Tribunal
in the Slovenia / Croatia Arbitration, it should be concluded that the Sea of Azov
and the Kerch Strait would remain the internal waters of Ukraine and the Russian
Federation despite termination of the 2003 Cooperation Agreement. As it has been
already mentioned, legal status of the Bay of Piran after dissolution of the former
Yugoslavia was predetermined not by the subsequent agreement of the bordering
states but by the legal status of this bay within the former Yugoslavia. The Tribunal
concluded that since the Bay of Piran was Yugoslav internal waters, dissolution,
and the ensuing legal transfer of the rights of Yugoslavia to Croatia and Slovenia as
successor States, did not have the effect of altering the acquired status and the bay
remained to be the internal waters of Croatia and Slovenia even after dissolution of
the former Yugoslavia.

If the Sea of Azov remains the internal waters of Ukraine and Russia even
after termination of the 2003 Cooperation Agreement, the Kerch Strait will still
be connecting the exclusive economic zone on the Black Sea with the internal

! Warsaw Insitute. Special Report “Russia’s Strategic Considerations on the Sea of Azov” dated 3
December 2018, p. 34, https://warsawinstitute.org/wp-content/uploads/2018 /12 /Russias-Strategic-
Considerations-on-the-Sea-of- Azov-Warsaw-Institute-Special-Report.pdf

2 https://uawire.org/klimkin-ukraine-is-ready-to-terminate-the-sea-of-azov-agreement-with-russia
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waters on the Sea of Azov. As it has been already mentioned, such straits do not
enjoy any special status under the UNCLOS. Thus, even if Ukraine terminated
the 2003 Cooperation Agreement, it would not strengthen its legal position since
such termination would not result in the Kerch Strait becoming the strait used
for international navigation with the transit passage regime applicable therein.
Furthermore, in the Slovenia / Croatia Arbitration the Tribunal decided that there
was no need for it to define any particular usage regime in the Bay of Piran different
from what applies under international law. Regime applicable in the internal waters
under international law is far more limited than the regime established in the 2003
Cooperation Agreement. Most likely if a tribunal or a court was requested to decide
on the status of the Sea of Azov and the Kerch Strait upon termination of the 2003
Cooperation Agreement, it would establish a special regime applicable therein based
on the practice of the bordering states before such termination. However, this special
regime would not grant Ukraine any broader rights than the existing the 2003
Cooperation Agreement.

In conclusion, it is highly unlikely that Ukraine would benefit from termination
of the 2003 Cooperation Agreement. Therefore, it is advisable to reconsider such
intentions and to focus on alternative legal remedies that could be invoked by
Ukraine in respect of Russia’s actions during the Kerch Incident.

Other violations of UNCLOS

It is necessary to emphasize that not all of the events of the Kerch Incident took
place in the Kerch Strait where 2003 Cooperation Agreement is applicable. Firstly,
before the Ukrainian Navy vessels entered the Kerch Strait, the Russian Federation
announced that navigation is suspended in the 12-mile zone preceding the Kerch
Strait from 22:00 November 24 to 22:00 November 26. Secondly, the Ukraine Navy
vessels were fired upon and captured not in the Kerch Strait itself, but in the 12-mile
zone preceding the Kerch Strait or ever further from the coast.

Even if this 12-mile zone preceding the Kerch Strait were the territorial sea of
the Russian Federation, the actions of the Russian Federation would still qualify as
violations of UNCLOS due to the following reasons.

According to Article 25(3) of UNCLOS, the “coastal State may, without
discrimination in form or in fact among foreign ships, suspend temporarily in
specified areas of its territorial sea the innocent passage of foreign ships if such
suspension is essential for the protection of its security, including weapons exercises.
Such suspension shall take effect only after having been duly published”.

As it is indicated by Donald R. Rothwell, “[s]uch a right of temporary suspension
<..> can only take effect after having been duly published thereby preventing ad hoc
suspensions of passage”!. Haijiang Yang goes further to emphasize that “suspension
has to be published in advance, otherwise it could not take effect. Publication

! Rothwell D.R. UNCLOS Navigational Regimes and their Significance for the South China Sea in
Wu S., Valencia M., Hong N. (eds.). UN Convention on the Law of the Sea and the South China Sea.
Surrey: Ashgate Publishing Limited, 2015, p. 156.
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through the public media available to mariners can be deemed “duly published”".

Even Article 12 of the Federal Act of the Russian Federation on the Internal Waters,

Territorial Sea and Contiguous Zone of the Russian Federation provides that such

suspension of innocent passage shall take effect only after it is published in advance

in the “Notices to the Mariners”.?

As it is indicated by Ukraine, Ukrainian Navy vessels were informed by radio
that the area before the Kerch Strait is closed for navigation from 22:00 November
24 to 22:00 November 26, however, Ukrainian Navy checked the database of the
coordinator of the NAVAREA-III geographic area (SPAIN) as well as the NAVTEX
notice which revealed no such official restrictions for passing through the Kerch
Strait®. Furthermore, no such restrictions were announced in the Notices to the
Mariners published by the Directorate of Navigation and Oceanography of the
Russian Federation®. Thus, it should be concluded that suspension of innocent
passage communicated by radio to the Ukrainian Navy vessels was aimed only at
those vessels per se and does not constitute a legitimate suspension of the right
of innocent passage under UNCLOS. Furthermore, some authors doubt whether
the coastal state is entitled at all to exercise the right to suspend innocent passage
through its territorial sea if such suspension has effect of cutting off access to another
state’s coast’.

In conclusion, discriminatory suspension of passage in the 12-mile zone preceding
the Kerch Strait qualifies not only as the breach of the 2003 Cooperation Agreement,
but of UNCLOS itself.

Legality of firing upon and capturing Ukrainian Navy vessels shall be examined
next. As it has been established before, the fact that Ukrainian vessels did not
wait for express clearance and decided to enter the strait should be interpreted as
legitimate countermeasures taken against the state (i.e. the Russian Federation)
which is responsible for an internationally wrongful act (i.e. violation of Article 2 of
the 2003 Cooperation Agreement). Under Article 22 of the Articles on Responsibility
of States for Internationally Wrongful Acts “[t]he wrongfulness of an act of a State
not in conformity with an international obligation towards another State is precluded
if <..> that the act constitutes a countermeasure <...>"5. As a consequence, the fact
that Ukrainian Navy vessels decided to proceed through the Kerch Strait without
waiting for express clearance cannot be qualified as an activity prejudicial to the
! Yang H. Jurisdiction of the Coastal State over Foreign Merchant Ships in the Internal Waters and

the Territorial Sea. Berlin: Springer, 2015, p. 221.

2 Menepanpubiii 3akon o1 31 miosst 1998 1. N 155-MD3 «O BHYTpeHHNX MOPCKUX BOAX, TEPPUTOPHATH-
HOM Mope U Tipuiexaiieil 3oHe Poccuiickoit Menepaunu» // http://base.garant.ru/12112602/b6e02
e45c¢a70d110df0019b9fe339¢70/

3 http://euromaidanpress.com/2018 /12 /07 /ukraine-prosecutors-show-reconstruction-of-russian-
attack-on-ukrainian-vessels-near-kerch-strait/, https://www.youtube.com/watch?v=JnU
F2LwHrl&feature=youtu.be

* https://structure.mil.ru/structure/forces/hydrographic/esim.htm

5 Alexander L. M. Navigational Restrictions within the New LOS Context. Leiden: Brill Nijhoff, 2017,

p. 17.
6 http://legal.un.org/ilc/texts/instruments/english /draft articles/9 6 2001.pdf
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peace, good order or security of the Russian Federation. If it does not qualify as an
activity prejudicial to the peace, good order or security of the Russian Federation,
then the Russian Federation cannot invoke Article 25 of UNCLOS and should be
deemed in breach of Article 24 and 301 of UNCLOS.

Even if passage of Ukrainian Navy vessels was deemed to be prejudicial to
the peace, good order or security of the Russian Federation, the use of force by
the Russian Federation against Ukrainian Navy vessels was still unlawful under
UNCLOS. Article 32 establishes that the warships and other government ships
operated for non-commercial purposes of third states enjoy immunity in the
territorial sea of a coastal state. Thus, the coastal state does not have any jurisdiction
over such ships and can only demand that those warships which do not comply
with the laws and regulations of the coastal state would leave its territorial sea,
as established in Article 30 of UNCLOS'. It is true that it is unclear as to what
actions a coastal state may take if the warship fails to obey the order® As it is stated
by James Kraska, “most scholars suggest that the lawful steps coastal states may
take to require a foreign ship to leave the territorial sea do not include the use of
force”. However, there are some who argue that “[i]f the passage of a warship can
be characterized as “non-innocent” and the coastal State requests it to leave its
territorial sea, the coastal State may use minimum force to compel its departure™.
However, in case of Kerch Incident this discussion is irrelevant because military
force was used by the Russian Federation against Ukrainian Navy Vessels at that
time when they were already proceeding towards the outer limits of the 12-mile
zone preceding the Kerch Strait, i.e. they were not disobeying the order to leave the
territorial sea. Therefore, firing upon and capture of Ukrainian Navy vessels during
the Kerch Incident violates Articles 30 and 32 of UNCLOS.

All of the violations of UNCLOS established in this subsection would seem to be
a promising ground for the claim of Ukraine before an international court or tribunal
since they are not related to land-sovereignty issues. Nevertheless, all of them might
fall under the optional exception to applicability of section 2 of UNCLOS. Upon
ratification of UNCLOS the Russian Federation has deposited a declaration stating
that “[t]he Russian Federation declares that, in accordance with article 298 of the
United Nations Convention on the Law of the Sea, it does not accept the procedures,
provided for in section 2 of Part XV of the Convention, entailing binding decisions
with respect to disputes concerning <...> military activities, including military
activities by government vessels and aircraft <..>". It would be extremely difficult
to deny that firing upon and capture of Ukrainian Navy vessels by the naval fleet

! Agyebeng W.K. Theory in Search of Practice: The Right of Innocent Passage in the Territorial Sea,
Cornell International Law Journal Volume 39 Issue 2 (2006), p. 387.

2 Ibidem.

3 Supra note 8.

4 Klein N. Dispute Settlement in the UN Convention on the Law of the Sea. Cambridge: Cambridge
University Press, 2006, p. 298.

5 http://www.un.org/depts/los/convention agreements/convention declarations.htm#Russian%20
Federation%20Upon%20signature
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of Russia does not qualify as “military activities” for the purposes of Article 298(1)
(b) of UNCLOS.

There might be some room for different interpretation only in respect of
suspension of innocent passage in the 12-mile zone preceding the Kerch Strait.
Usually the right of innocent passage is suspended for the purposes of military
exercises and this is clearly stated in the notifications on such suspension'. In
such cases military activities exception is clearly applicable. However, the Russian
Federation has failed to indicate any reasons for suspension of the passage in the
12-mile zone preceding the Kerch Strait. Furthermore, the suspension has not been
duly notified. If the Russian Federation maintains that the passage was suspended
since the tanker has run aground in the Kerch Strait, the military activities exception
would not be applicable in this case. If it wants to resort to such exception it would
have to admit that the suspension was specifically aimed at the Ukrainian Navy
vessels which would make the suspension itself illegal. However, in such case validity
of such suspension would fall outside the compulsory jurisdiction under UNCLOS
due to applicability of military activities exception.

Conclusions

Since the Sea of Azov and the Kerch Strait falls within the internal waters
of the Russian Federation and Ukraine, Ukraine cannot invoke any provisions of
UNCLOS (which would not be related to land sovereignty issues) in arguing that
it was unlawfully denied passage through the Kerch Strait. However, Ukraine
and the Russian Federation have signed the 2003 Cooperation Agreement which
establishes that the ships of signatory states enjoy freedom of navigation through
the Kerch Strait. Analysis demonstrates that the Russian Federation has breached
this agreement by unilaterally suspending for 2 days the passage through the waters
leading to the Kerch Strait. Such suspension undeniably makes the freedom of
navigation through the strait itself impossible and, therefore, violates the 2003
Cooperation Agreement. Unfortunately, Ukraine is not able to seek redress for
this violation before an international court or tribunal since the 2003 Cooperation
Agreement does not establish a compulsory dispute settlement procedure.

Intentions to terminate the 2003 Cooperation Agreement have been voiced
by many Ukrainian politicians. Ukraine believes that upon termination of such
agreement the Sea of Azov would result in having all the regular maritime zones
while the Kerch Strait would qualify as the strait used for international navigation
with the transit passage regime applicable therein. In such case all the disputes
concerning navigation thought such strait could be resolved by referring them to
compulsory dispute settlement procedures established under UNCLOS. Referring to
the Arbitral Award in the Slovenia / Croatia Arbitration, it has been demonstrated
by this article that termination of the 2003 Cooperation Agreement would not
change the status of the Kerch Strait and Ukraine would not strengthen its position
upon such termination.

Uhttp://www.un.org/Depts/los/convention _agreements/innocent passages suspension.htm
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Finally, it has been emphasized that passage of the ships was discriminatorily
suspended by the Russian Federation in the 12-mile zone preceding the Kerch Strait
which qualifies not only as the breach of the 2003 Cooperation Agreement, but of
UNCLOS itself. Furthermore, firing upon and capture of Ukrainian Navy vessels
during the Kerch Incident violates Articles 30 and 32 of UNCLOS. Unfortunately,
disputes concerning those violations seem to fall outside the scope of compulsory
dispute settlement procedures under UNCLOS since the Russian Federation has
declared that, “in accordance with article 298 of the United Nations Convention
on the Law of the Sea, it does not accept the procedures, provided for in section 2
of Part XV of the Convention, entailing binding decisions with respect to disputes
concerning <..> military activities”.

Thus, despite the fact that UNCLOS is being praised for its outstanding feature
of compulsory dispute settlement procedures entailing binding decisions, it becomes
clear that the exclusions to applicability of section 2 of UNCLOS, even limited,
have a far reaching effect on the scope of the disputes that can be brought before
international courts and tribunals. Ukraine should continue looking for violations
of UNCLOS that would not be related with land sovereignty issues and would not
be covered by the optional exceptions under Article 298 of UNCLOS. Meanwhile
it should rely on the countermeasures and support of international community in
invoking the sanctions against the Russian Federation.

Caynroc Kamyoxa, 10KTOp 10pUINUECKUX HAYK, TIpodeccop, iupekTop VMHCTHTYTA MEXKIyHAPO/I-
Horo u esporetickoro mpasa [llkomsr mpaBa Yausepcurera Mukosaca Pomepuca, r. Bunbnioc, Jlnutsa.
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IIpursarHeHHs aep:kaB 70 BiJINOBIIaJIbHOCTI 3a aBialiiiHUi TepOPU3M

TIpomsizom Muryi020 CIMOLIMMSL i MUPHUTL YAC UUBLILHA AGIAYIS CMABANA 00 EKMOM MINCHAPOOHO20
asiayitinozo mepopusmy maice 600 pasie. Lle nosicHoemvcs cmpamezivnum 3HAUeHHIM asiauyii onst
MINCOEPHCABHUX 36 3K16, MACUMAOAMU HEZAMUBHO20 EKOHOMIUHOZ0, NOJIMUYHO20 MA COYIAILHOZ0 6NIUBY
axmie asiauiiinozo mepopusmy Ha Oexiivka depicas 00pasy ma PesoHancoMm, SKULL 60HU MONCYMb GUKLU-
xkamu y ceimi. Came momy 3anpoeaoycenis. ehexmueHux 3acobie npomuodii ybomy 3104uURYy cmae dedaii
akmyanvHium Ot C8IMoeoi asiauitinol cucmemy ma eapanmyeans Mupy i 6e3nexu 6 UiLoMy.

A« 3asnauuna Pada Besnexu OOH y Pesonwouii 2178, nesuxonanus Oepicagamu ixwix MircHapoo-
nux 30606’a3amv y cepi 60pomvOU 3 MEPOPUSMOM  MAE HACAIOKOM 3POCTNANHS Y HUX PIBHS PAOUKANLI-
sayii i nocunennst giouymmsi 6eskaprocmi. /lepicasu 30amui cnpusimu GUUHEHHIO AKMI6 MINCHAPOOHOZ0
aslayitinoezo mepopusmy , 30Kpemd, WIAXoM ix opeanizauii, niOmpuMKu noeediK mepopucmuuHux yzpy-
n0BAHD, A MAKONHC UePe3 HeCNPOMONCHICIY ab0 HebaHCanHs NONepeoNcyeamu 3N0uuHL abo Kapamu euH-
Hux. Y c6010 uepey, 6CMAH0OGIeHHs MIXCHAPOOHOT 6i0N0gidarvHoCmi Oepicas 3a yuacmov Y agiauiinomy
mepopusmi € 00HUM 13 PaKmopie CMpUMYEaAnHs. MINCHAPOOHOZ0 MEPOPUSMY 8 ULIOMY.

Y cmammi  docaidxcyromucst 0coOaUBOCE npumsiznenis 0epicas 00 MHHAPOOHOT 610N0GIOAILHO-
cmi 3a ix npuuemuicmo 0o mepopusmy 6 cepi uuelivnoi agiayii. 3okpema, 6USHAUAIOMBCS OCHOBHI
30006’s13aHHs, SKI HAKIAOAMbCS. HA 0epHcasy 6 NUMAHHSX, NO8’A3AHUX 3 ABIAUIIHUM MEPOPUIMOM,
AHATISYIOMbCS KOO ACNEKMU ampuOyyii axmy asiayiinozo mepopusmy 0epiucasi i cnocobu peanizayii
gidnogioarvrocmi depicasu.

Mixcnapooni 30606 s3anmns depicas, ki nOG’s3ami 3 MINCHAPOOHUM MEPOPUIMOM, 06 €0nano y 0si
epynL: 30008’sI3a1HHSL 30 3A2ANGHUM MINCHAPOOHUM NPABOM MA 30006 A3AHHS, W0 BUSHAUEHT Y PAMKAX
6opomvou 3 mepopusmom. Ilepwy zpyny ckianu: He3aCMOCY8AHHS CUNUL MA NOZPO3U CULOI0, HEEMmpPY-
uanms Yy GHYMPIWNL Cnpasu 0epicas, 3a60pona azpecii; opyzy — NOnepeoNcentss aKmie MiNcHapoonozo
MePOPUIMY, NOKAPAHHSA BUHHUX 30 3M0UUHU MEPOPUSMY 6 Cepi asiauii, cnispodimuuymeo ma eupiuenis
CNOPI8 MUPHUM ULILSXOM.

s npumsiznenis depacasu 0o 6ionosidarsnocmi 3a asiauiiunuil mepopusm neobxiono dosecmit, uo
Oistnisi, sike NOPYwye 00He 3 BKA3AHUX 30008’13aHb, CMABUMLCsL Y Nposuny uitl Oepicasi. Came momy
y cmammi ananisyromocs nidcmasu ampudyuii disnmst (06 wu 6e3disvHocmi) depicasi: akmueHa yuacmy
Oeparcasu y Guuneni 310uuUnYy, NiIOMpUMKa abo KOHMPOIL 0Ci0, SKi GuuHsI0moy 310uui (Y Kowmexcmi
yueiivnoi asiauii s nidcmasa ampubyuii Mae Habazamo HUNCUULL NOPiz KOHMPOIIO, HINC GUSHAUEHUTL
Y npasi MXCHapoOHoi 6i0nogidaivHocmi Oepicag — m. 3. NPAGULO <NPUXUILHOCMI ab0 NIOMPUMKU>
(<harbor or support> rule)), eusnanns ma npuiinamms noeedinku Makux ocib, yicumms HAOMIPHUX
3ax00i6 y 60pomvbi 3 mepopusmom (Maxi 3axo0u MamMy PO3LAAOAMUCS Y PAMKAX MIICHAPOOHO20 NPABA
npag uoouHIL).

Y sunadxax, xoau naseni obudea eremenmu, neoOXioni 01 HACMAHL MIHCHAPOOHOT 610N0GIOANILHO-
cmi depaicasu, ocmanist modyce Oymu npumsziyma 0o 6ionoGI0AILHOCI ULLAXOM 3AKIUKANH 00 6I0N06i-
danvrocmi abo 3eeprentam nocmpanicoarol depicas 00 KoHmpsaxooie.

Kimouosi cioBa: Mi>kHapo[HUII TEPOPHU3M; aBialliiHuii Tepopu3M; TepopusaM y cdepi IMUBiIb-
HOI aBiallii; MiXKHApO/HA BiAIIOBIJANBHICTD AEPIKaB; MOPYIIEHHS MisKHAPOAHUX 3000B’A3aHb JIePKaBH;
aTpubYyIlis MisKHAPOAHO-TIPOTUIIPABHUX AisHb JeprkaBi; iMIieMeHTalliss MixKHAPOAHOI BiANOBIAaIbHO-
CTi JepskaBu.

Statement of the problem and relevance of the topic. Civil aviation is an easy,
dramatic and newsworthy target for terrorists [1, p. 51]. Due to the global character
of this industry, states of all regions are potentially vulnerable to interference with
their air transportation systems. These interferences, in their turn, may affect the
interests of several countries at a time and draw more attention than any other
kind of terrorism. A single incident of aviation terrorism may cause hundreds
of deaths, destroy equipment worth hundreds of millions of dollars and have a
dramatic negative impact on the world economy, public confidence in air travel,
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choice of destinations and airlines and the common perception of the everyday
world. Therefore, civil aviation has been chosen as an effective stepping-stone for
the achievement of terrorists’ goals.

As it has been noticed by the United Nations Security Council (hereinafter —
UNSC) in Resolution 2178, states’ non-compliance with their counter-terrorism
international obligations contributes to the increase in radicalization and fosters a
sense of impunity [2, preamble]. In particular, states contribute to the commission
of acts of aviation terrorism through the organization of such acts, support of
somebody’s conduct and failure to prevent or to punish perpetrators. Thus, bringing
states to justice for their involvement in aviation terrorism is one of the deterrents
of international terrorism as a whole.

Analysis of recent research and publications. In spite of the profound impact
that the aviation industry has on international relations, international peace and
stability, a little attention has been devoted to state responsibility for aviation
terrorism. Instead, scholars have mainly been considering opportunities for holding
states responsible for international terrorism (K. Trapp, V. Proulx, T. Becker). As
regards matters of aviation terrorism, J. Duchesneau provided a comprehensive
framework of this crime and its implications in various contexts.

With a brief consideration having being given by foreign doctrine and scarce
attention of Ukrainian doctrine (only V. Antypenko devoted his attention to
responsibility for international terrorism [3, pp. 86-87) on the issue reviewed, there
is a need for thorough studies on state responsibility for aviation terrorism.

The purpose of the publication is to outline the framework of holding
states responsible for aviation terrorism and set out the grounds of the successful
implementation of state responsibility for aviation terrorism. Hence, tasks are to
address the key elements necessary for state responsibility to come into life and
to provide key procedures of implementation of state responsibility for aviation
terrorism.

Presentation of the main material. Taking into consideration all the relevant
characteristic features of this kind of international terrorism, for the purposes of this
research, international aviation terrorism has been formulated as conduct or threat of
conduct of a transnational offence or participation in it of a person that, by a ground
attack, hijacking, an act of sabotage or suicide mission unlawfully, intentionally and
violently endangers safety of or causes serious damage to any aviation facility, causes
death or serious bodily injury to passengers, crew on board or gate agents with the
purpose of intimidation of a population or compelling a government or international
organization to do or to abstain from doing any act.

In view of crucial differences between acts of terrorism conducted in peacetime
and wartime, the present article focuses on the acts of aviation terrorism occurred
in peacetime.

Firstly, we will address the elements of state responsibility enshrined in
Article 2 of the Articles on State Responsibility for Internationally Wrongful Acts
(hereinafter — ILC Articles) elaborated on by the International Law Commission
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(hereinafter — ILC). Secondly, we will touch upon ways of implementation of state
responsibility.

To begin with, in order for a state to be held responsible for an act of aviation
terrorism, this act should be looked at through lenses of attribution of it to a state
and a breach of an international obligation of that state [4, Article 2].

An international obligation, as a normative rule, is primary in relation to the
act, which, in turn, either may or may not be attributed to a state. Such normative
rules are substantive rules of international law establishing rights and obligations
for states involved in some activities on the international plane. Consequently,
violations of such rules may give rise to state responsibility. Such obligations consist
of two groups of state obligations — under general international law and under the
counter-terrorism framework.

As regards the former group, it maintains international peace and security. In
that regard, the most authoritative and well-regarded international instrument is,
undoubtedly, the Charter of the United Nations (hereinafter — UN Charter). Some
scholars (Alfred Verdross, Bruno Simma, Bardo Fassbender) even consider it to be
a Constitution for International Community [5, p. 77].

In particular, Article 2 contains the core principles of international law that
states should stick to. In fact, these are not only principles but also obligations
further elaborated on by the United Nations General Assembly (hereinafter —
UNGA) in Resolution 2625 (XXV) — Declaration on Principles of International
Law concerning Friendly Relations and Co-operation among States in accordance
with the Charter of the United Nations — and accepted by the UN Member States.

In view of these documents, the obligations relevant to the context of aviation
terrorism are: 1) an obligation not to threat or use of force; 2) an obligation not
to intervene in internal affairs of other states; 3) an obligation to suppress acts of
aggression or other breaches of peace.

The prohibition of threat or use of force in international relations is a customary
international law rule reflected in the UN Charter and UNGA Resolution 2625
(XXV) [6, p. 97, para. 182, p. 99, para. 188, p. 101, para. 191]. In the context of
this rule, the UNGA Resolution 2625 and the UNSC Resolution 748 (1992) have
explicitly outlawed various forms of participation in international terrorism —
organization, assistance, participation, instigation, acquiescence [7; 8, preamble].

The prohibition of intervention in matters within domestic jurisdiction is another
customary rule proscribing organization, assistance, foment, financing, incitement
or tolerance of terrorist activities [7; 9, p. 227, para. 162]. This principle reflects the
right of a sovereign state to carry out its affairs without external interference and is
of customary nature [6, p. 106, para. 202]. When specifying intervention in external
or internal affairs of a state, the ICJ specified that the use of force in direct form
(military action) and indirect form (support for terrorist activities) are cases of such
an intervention [6, p. 108, para. 205].

The prohibition of acts of aggression, in its turn, does not explicitly mention acts
of international terrorism. Nevertheless, aviation terrorism may amount either to a
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breach of the peace or intervention in internal matters and within the meaning of
aggression, could exist in the form of state sponsorship of terrorism [10, pp. 26-27],
“the sending... of armed bands, groups, irregulars or mercenaries, which carry out acts
of armed force...” [11, Article 3(g)]. For instance, the 9/11 attacks are considered
acts of aggression while being acts of aviation terrorism [12, p. 81; 13, p. 141].

The latter group, dealing with the counter-terrorism framework, imposes specific
obligations upon states. They are connected with a specific nature of aviation
terrorism and match the performance needed from countries.

In particular, the conventions addressing aviation terrorism form the core of
the counter-terrorism framework in civil aviation sphere. They are: Convention on
Offences and Certain Other Acts Committed on Board Aircraft — Tokyo Convention
1963 (adopted 14 September 1963, entered into force 4 December 1969); Convention
for the Suppression of Unlawful Seizure of Aircraft — Hague Convention 1970
(adopted 16 December 1970, entered into force 14 October 1971); Convention for
the Suppression of Unlawful Acts against the Safety of Civil Aviation — Montreal
Convention 1971 (adopted 23 September 1971, entered into force 26 January
1973); Protocol on the Suppression of Unlawful Acts of Violence at Airports Serving
International Civil Aviation — Montreal Protocol 1988 (adopted 24 February 1988,
entered into force 6 August 1989); Convention on the Suppression of Unlawful
Acts Relating to International Civil Aviation — Beijing Convention 2010 (adopted
10 September 2010, entered into force 1 July 2018); Protocol Supplementary to the
Convention for the Suppression of Unlawful Seizure of Aircraft — Beijing Protocol 2010
(adopted 10 September 2010, entered into force 1 January 2018); Protocol to Amend
the Convention on Offences and Certain Other Acts Committed on Board Aircraft —
Montreal Protocol 2014 (adopted 4 April 2014, not yet in force).

As regards obligations imposed by the aforementioned conventions, there are
four types of them: 1) obligations to prevent acts of aviation terrorism; 2) obligations
to punish perpetrators of acts of aviation terrorism; 3) obligations to cooperate
(either in prevention or punishment); 4) obligation to settle disputes by peaceful
means (in fact, provisions containing this obligation are compromissory clauses and
are relevant for the implementation of state responsibility).

Prevention of acts of aviation terrorism is based upon the customary rule of
international law formulated by the IC]J in the Corfu Channel case. It is an obligation
for a state “not to allow knowingly its territory to be used for acts contrary to the
rights of other states” [14, p. 22]. In other words, it requires due diligence from a
state for it to avert any harm to other states originating from the territory of this
state [15, pp. 140-141].

The duties of prevention are regarded as duties of conduct and not of result.
Hence, application of best efforts of a state (due diligence in terrorism prevention)
is more important than the provision of guarantees of a particular outcome of non-
occurrence of acts of terrorism.

Due to the vague wording of this obligation stipulated by the conventions
(“States Parties shall ... endeavour to take all practicable measures for the purpose
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of preventing the offences...”), states have a wide margin of appreciation in choosing
means at its disposal [15, p. 132] for non-tolerating acts of aviation terrorism. In
addition, the UNSC and UNGA frameworks provide states with a roadmap of
possible measures to be undertaken. For instance, the UNSC Resolution 1373 (2001)
considers the exchange of information to constitute early warning of states and
prevention of the commission of terrorist acts; effective border controls, control over
the issuance of identity and travel documents, preventing of counterfeiting, forgery or
Jfraudulent use of such documents it sees as measures to prevent the movement of
terrorists [16, p. 2, para. 2(b)(g)].

Moreover, both UNGA and UNSC stressed the importance of non-acquiescence
of terrorism in some way emanating from the territory of a state. In particular, in
its Resolution 1373, the UNSC implied tolerating of aviation terrorism as passive
support of it [16, p. 3, para. 6]. It should be noted that the toleration of terrorist
activities (acquiescence and acceptance) does differ from the state’s failure to
undertake all reasonable measures for the prevention of terrorism [15, p. 132]. Some
scholars even suggest toleration of activities of terrorist groups in their territory
as a state sponsorship in the form of omission [17]. In any event, it constitutes the
breach of Article 2(4) of the UN Charter. Specifically, the UNSC referred to it in
the course as to the negative obligation “to refrain from ... acquiescing in organized
activities within its territory directed towards the commission of [terrorist] acts”
(emphasis added) [8, preamble].

Hence, if a state does not prevent terrorism, in fact, it refuses to eliminate a
terrorist threat emanating from its territory [18, p. 111].

Punishment of perpetrators of acts of aviation terrorism should take place regardless
of identity and structure of offender (state, person, group of persons) [19, p. 13]. This
obligation embraces obligations to criminalize offences considered as aviation terrorism
and make them punishable by severe penalties, to establish jurisdiction and to ensure
of fender’s presence for the prosecution, to prosecute or extradite a perpetrator of an act
of aviation terrorism and to grant a person under investigation a minimum standard of
treatment. Predominantly, these issues are governed on a national level and, therefore,
it is unpractical to address them in the course of this article.

Moreover, if a state provides a safe haven for perpetrators of a terrorist act
following its commission, it may be brought to justice both for the failure to
prosecute or extradite and for the failure to prevent subsequent attacks [15, p. 353].

Provisions on co-operation comprise those on mutual legal assistance. “The
greatest measure of assistance” includes an exchange of information, assistance
in obtaining evidence necessary for the proceedings [15, p. 125] and leaves wide
discretion of conduct to states. Furthermore, bilateral and multilateral treaties on
mutual legal assistance in criminal matters supplement existing informal cooperation
mechanisms [20, p. 79].

Once it had been established that an act constituted a breach of an international
obligation of a state, the question of attribution of that act to that state should be
considered in order for state responsibility to take place.
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The attribution depends on a particular scenario present in a given situation [21,
p. 4]. Hence, the scenario-specific aviation terrorism evidence may entail a type or
types of attribution corresponding to Articles 4-11 of the ILC Articles. A state’s
role (organizer, a supporter, controller, a non-preventive party, etc.) is a key point
in this regard. We have elaborated on the types of attribution relevant for aviation
terrorism depending on the state’s actions or omissions.

The category of actions covers a spectrum of state’s involvement in aviation
terrorism: organization, support or control, assistance, acknowledgement or
acceptance of conduct, adoption of excessive counter-terrorism measures. The
category of omissions, in its turn, deals with the state’s failure to discharge obligations
of prevention of acts of terrorism and of extradition or submission to prosecution
individuals that are responsible for them. Therefore, in cases of non-prevention and
non-punishment, the state organs’ failure to comply with its obligations will engage
state responsibility. Consequently, in the cases of omissions, state organ’s conduct
is to be under investigation (usually, under Article 4 of the ILC Articles). Thus,
possible actions of a state are to be addressed.

A state’s active participation in an act of aviation terrorism comes first. In
general, the assumption of a state’s control over its officials constitutes a basis for that
state’s responsibility [21, p. 56]. Therefore, attribution to a state of the conduct of
any state organ (Article 4 of the ILC Articles) is a rule of customary international
law [22, p. 202, para. 385].

State organs may be either de jure [23, para. 1] or de facto |23, para. 2]. While
the former are governed by Article 4 of the ILC Articles, the latter is covered by
Article 8 (dealing with state’s support or control of perpetrators of a terrorist act;
that is another type of state action considered below).

In regard to de jure state organs, they are individual or collective entities which
make up the organization of the State and act on its behalf” [24, p. 31]. Furthermore,
as it has been defined in Article 7 of the ILC Articles, a state is responsible for the
ultra vires conduct (excess of authority or contravention of instructions) of an organ
if it acted in an official capacity [4, Article 7]. However, in cases of actions in a
purely private capacity state responsibility will not be invoked [24, p. 64].

Nevertheless, in the context of terrorism, secret service agents act through covert
operations. Therefore, such state organs may appear as nationals engaged in private
conduct [10, p. 35] that falls within the “support or control” actions.

In fact, the state’s involvement in aviation terrorism through direction, support
or control of private conduct is a widely discussed and complex aspect of attribution.
This situation owes not only to the lack of precisely defined criteria for the
attribution of conduct and case-specific circumstances but also to the lowered
threshold of control established by the counter-terrorism framework.

In accordance with the customary law of international responsibility and Article
8 of the TLC Articles, a state is responsible for acts of private individuals if it directed,
controlled them [4, Article 8; 22, pp. 207-208, para. 398], issued instructions to them
so that their acts constituted a breach of that state’s international obligations [22, p.
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207, para. 397]. In this respect, the International Court of Justice (hereinafter — 1CJ)
and the International Criminal Tribunal for the former Yugoslavia (hereinafter —
ICTY) elaborated on several tests applicable when assessing the degree of state’s
control over private actor’s conduct sufficient for the triggering of imputation of
responsibility to that state. These are effective control test (1C], the Nicaragua case
[6, pp. 64-65, para. 115]) and overall control test (ICTY, the Tadi¢ case (the overall
control test) |25, p. 62, para. 143]).

For the purposes of state responsibility, the ICJ in the Bosnia Genocide case
has rejected the overall control test as stretching “almost to breaking point” [22, p.
210, para. 406]. The effective control test, in its turn, was considered as a too strict
one in the context of terrorism [10, p. 42].

In addition to that, terrorism is lex specialis providing that the attribution of acts
of terrorism is based on a state’s support, harbouring or tolerating the perpetrators
of terrorist acts [23, para. 12]. Hence, the scope of state responsibility for private
conduct has broadened significantly [26, p. 83].

It owes to the actions having been undertaken in response to aviation terrorism.
Namely, the threshold of control formulated for the purposes of the law of state
responsibility has been lowered dramatically. Tt is because the extent of permissible
action used for combating terrorism depends on the harbouring state’s level of
support provided. If there is a mere acquiescence, only actions necessary to deal
with the terrorist threat may be undertaken. On the contrary, if there is a provision
of significant support, personnel and facilities involved may be subjected to an
attack [18, p. 112]. Hence, the lowered standards are of great importance not for
the definition of whether private actors were de facto agents of a state but rather of
state’s complicity in the unlawful conduct [26, p. 89].

This brings us to the consideration of Chapter IV of the ILC Articles on the
responsibility of a state in connection with the act of another state. In particular, if
there are aid, assistance, direction, control over the commission of an internationally
wrongful state, or coercion, a state doing that will be held responsible [4, Articles
16-18]. The relaxed standards bring state’s complicity in private conduct into
proximity with that one in public conduct (that is, in accordance with the Articles
16-18 of the ILC Articles, significantly rank below the private one in hardness).
Thus, there is a recast of private conduct [26, p. 90].

Following the explosion of Pan Am Flight 103 over Lockerbie (Scotland), the
United Kingdom, the US and France made a declaration submitting that state
responsibility should take place where a state has directly or indirectly participated
in terrorist actions. By indirect participation they meant “harbouring, training,
providing facilities, arming or providing financial support, or any form of protection”
(emphasis added) [27, p. 3].

The UNSC upheld this vision and stressed that “those responsible for aiding,
supporting or harbouring the perpetrators, organizers and sponsors of these
[terrorist attacks] acts will be held accountable” (emphasis added) [28, p. 1, para.
3]. Albeit the Resolution cited provides no information regarding the types of
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personalities that may be brought to justice, to our mind, states are implied to
be responsible.

Thus, the framework of international terrorism has been formulating its own
“harbour or support” rule |26, p. 92] for the attribution of terrorist act conducted by
private actors to a state.

In the context of aviation terrorism, states may also acknowledge and adopt
someone’s conduct (governed by Article 11 of the ILC Articles); some insurrectional
movements that are to become new governments of states or new states may also
acknowledge and adopt private conduct (Article 10 of the ILC Articles allows
attribution of such conduct to a state).

Furthermore, when responding to terrorism and setting the counter-terrorism
framework, states may adopt excessive measures. They influence human rights
through the criminalization of some legitimate activities (expressions of opinion,
lawful protests), prevention (use of force by law enforcement officers), restrictions.
Moreover, issues of insurance of fair trial and protection of human rights during
prosecution and detention (for instance, cases of indefinite incarceration of suspects,
disregard of normal standards of proof in criminal proceedings, sanctioning of use of
brutal interrogation techniques) are subjects of concern [29, pp. 95-96]. Excessive
counter-terrorism measures, therefore, might threaten democracy [30, p. 81] and
affect both human rights and the rule of law.

Hence, the issue of the state’s excess of powers should be reviewed in the
framework of international human rights law. Thus, a state is to be responsible under
the rules of international human rights treaties and international mechanisms for
the protection of human rights. They stand out of counter-terrorism framework and,
consequently, are not covered by the present article.

Finally, we would like to briefly outline the key ways of implementation of state
responsibility.

Albeit state responsibility does not depend on its invocation, injured states may
undertake actions to secure the performance of the obligations of cessation and
reparation from the responsible state [31, p. 254]. To this end, they are allowed to
invoke responsibility and/or to refer to countermeasures.

The invocation of responsibility takes a form of a response to an internationally
wrongful act. It may comprise of a mere reminder of the need of the fulfilment of an
obligation (in forms of protest, consultations), or an official notice of a claim to the
responsible state [24, p. 280] with the specification of the conduct in question that
should be taken and possible forms of reparation [4, Article 43].

Moreover, injured states can settle the dispute by peaceful means. For instance,
the compromissory clauses of the counter-terrorism conventions’ on civil aviation
listed above do hold the dispute settlement power in either reference to negotiations
of submission the case to arbitration or, if the arbitration fails within six months,
no the International Court of Justice (Convention on Offences and Certain Other
Acts Committed On Board Aircraft (1963) — Article 24(1); Convention on the
Suppression of Unlawful Acts Relating to International Civil Aviation (2010) —
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Article 20(1), etc.). In addition, states may raise questions of aviation terrorism
before the International Civil Aviation Organization (ICAO).

The ICJ has put an emphasis on “the right, and indeed the duty” to respond to
acts of violence against its population within norms and principles of international
law [32, p. 195, para. 141]. By this, it reaffirmed the opportunity to refer to
countermeasures. Strictly speaking, there are several types of such measures: measures
under general international law and measures under secondary rules on state
responsibility.

General international law provides retorsions as lawful measures (for example, the
suspension of air services agreements between the Bonn Declaration participants and
Afghanistan (within the terms of that agreements) is a retorsion referred to in response
to Afghanistan’s refusal to extradite hijackers of the Pakistan International Airline
(PIA) flight in 1981 [10, p. 193—196]), self-defence (one of the most remarkable
illustrations of the use of force addressing aviation terrorism is the United States’
recourse to the use of force in response to international terrorism after the 9/11
attacks) and the UNSC’s enforcement (for instance, the UNSC had established a
sanctions regime for Al-Qaida and the Taliban by Resolution 1267 (1999)).

Measures under secondary rules on state responsibility, in their turn, are addressed
in the ILC Articles (Article 22 and Chapter II of Part Two). They provide criteria
that should be met in order for the conduct to be recognized as a countermeasure
(and, hence, the conduct, which would otherwise be in breach of the international
obligations of the State concerned, in that case would be lawful). In particular,
1) proportionate |33, p. 56, para. 85; 4, Article 51] countermeasures should be
adopted 2) responding to a previous internationally wrongful act of another State
and 3) directed against it |33, pp. 55—56, para. 83; 4, Article 49(1)] 4) after the call
upon an offender to discontinue the wrongful conduct or to make reparation for
it [33, p. 56, para.84; 4, Article 52(2)]. They do not terminate or suspend treaty
relations between the parties concerned [24, p. 305; 4, Article 49(3)]. Thus, as soon
as the State responsible for an internationally wrongful act has complied with its
obligations, the countermeasures should be ceased [4, Article 53].

For example, In the case of the Rome and Vienna attacks in 1985 year, the United
States (as an injured state) imposed on Libya (believed of having provided support
for the attacks and sanctuary to terrorists) countermeasures in the form of economic
sanctions: prohibition of trade and certain business transactions with Libya by US
persons, a freeze on the Libyan Government’s assets. These measures were contrary to
the agreements between the states and, thus, were countermeasures [10, pp. 198—199].

Conclusions. To sum up, bringing to justice states involved in international
terrorism in aviation sphere is a real deterrent to the process of spreading of this
crime over the world. In that respect, both primary and secondary rules on state
responsibility are significant: the former provides a framework for states” actions, the
latter prescribes consequences of actions breaching international obligations of states.
The article addressed the key principles and concepts necessary for and delineated
ways of the implementation of state responsibility for aviation terrorism.
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Iocmanoexa npoéaemu. Cooroaui y cBiti B ymoBax Ipoiecy riaobajisanii
TpaHCHAI[IOHAIbHA 3JI0YNHHICTh Ha0yBae HOBUX (hopM. OHOYACHO CIIOCTEPITAETHCS
YIOCKOHAJIEHHS CII0CO0IB CKOEHHS 3JI0YMHIB Ta METO/IB IPUXOBYBAHHS iX HEraTHB-
HUX HACJIKiB. PO3BUTOK HOBITHIX TEXHOJOTIH, 30KpeMa, TTPU3BIB /10 TTOSABU TaKUX
[IPaBOIIOPYIIEHb, 10 NOB'S3aHI 3 BUKOPUCTAHHAM Y 3JIOYMHHUX IIJIAX Cy4acHUX
KOMYHIKaIlilf, 9Ki aKTUBHO 3aCTOCOBYIOTb Y CBOIll Ji4JbHOCTI 9K OKpeMi 3JIOUMHITI
YW1 iX TPYIH, Tak i TpaHcHaIioHaabHi 3mo0unHHi kKopriopaitii (ani — TH3K). Cepen
TaK¥MX 3JI0YMHHUX Jill, METOJIM i CIIOCOOM CKOEHHSI SIKMX 3a3HAJM CYTTEBOTO BILINBY
HAyYKOBOTO TPOTPECY, € i Jierayii3alligd M0X0/iB, OTPUMAaHUX HE3aKOHHUM IILIIXOM
(BimMuBaHHS OPYAHUX TPOIIIEN)

3a OI[iHKaMU JIESIKUX eKCIIePTiB, Y 3aKOHHUIT (hiHaHCOBUI 00ITr TpaHCHAIIOHAIbHI
3ounHHi Kopropatii peinBectyioTh Big 500 mo 1,5 Tpan noa. CIIA mopoky, otpu-
MaHUX MPOTUMIPABHUM MIISTXOM. | TaKuit 06CAT KOIITIB, 1[0 MAIOTh HEJIETAIbHE TOXO0-
JUKEHHSI, BiKe, 0€3yMOBHO, IIPUBEPTAE yBary yCi€i CBITOBOI CIJIBHOTH, OCKIIbKY BiH
CTAaHOBUTH Mailke 5 % cBiTOBOrO BajioBoro npoaykty. [lias €sporneiicbkoro Coro3y
npobJieMa MPOTH/IIT TPaHCHAIIOHAIBHIN 3JIOYMHHOCTI, 1 30KpeMa TaKOMY BU/IY 3JI0-
YUHIB MiKHAPOJHOTO XapakTepy, fAK Jierajaisailis A0X0/iB, OTPUMaHUX HE3aKOHHUM
MIJITXOM, TaKOXK € HQJI3BUUAHO akTyarbHoio. €C € O[HUM i3 HAaUTIOTYKHITIINX €KOHO-
MIYHUX TPaBIliB Ha CBITOBIN apeni. TyT ckoHIleHTPOBaHO 22 % yChOTO CBITOBOTO BaJio-
BOTO BHYTPIIIHBOTO MPOAYKTY, EBporneiicbkuii Coio3 € HalOIIbIINM EKCIIOPTEPOM
i IpyTUM 32 BEJTMYMHOIO iIMITOPTEPOM Y BCHOMY CBIiTi. 3a MOTOYHUI PiK €KOHOMiKa
€sporeiicbkoro Coro3y y cepearbomy 3pocia Ha 1,9 %, Bcynepeu nporiecy BREXIT,
skuii TpuBae 3 2016 poky, Bona crabisbHo 3pocrtac. Hanpuxmaza, BBIT Ha aynry Hace-
senss 3a pospaxynkamu World Economic Outlook! y JTiokcemOyp3i ctanoM Ha jKOB-
terb 2018 p. carays 110,870 tuc. nou., Apyre Miciie 3afimae Ipianis 3 MOKa3HUKOM
B 79,925 tuc. nom., y mijsomy y aepskaBax-usienax €C y cepeHbOMYy BOHA CKJIAJIA€
45,5 tuc. o [1]. Tyt 30cepemkena ogHa 11'siTa ycixX CBITOBMX KalliTasliB Ta /i€ 3Ha-
YHa KiJbKICTh CcBiTOBUX TpaHcHaiioHasbaux kopropaiiiii (THK). A orxe, i pusuk
MOIIMPEHHSI BKa3aHOTO BUJLY NPOTUIIPABHUX [ill € BUCOKUM. OUeBU/IHO, Jep:KaBU
CaMOTY’KKH He3[IaTHi BecTH 60pOThOY i3 IIMMK HETaTUBHUMU SIBUIIIAMHU, TOMY BaK-
JINBOTO 3HaueHHs HabyBa€ came MiKHApOHA CIBIIpaIlsa y cdepi, 1o JOCTiIKYEThCSL.

AHaJti3 cTaHOBJIEHHST ITPABOBOTO PETYJIFOBAHHS CIIBPOOITHUIITBA JIeP/KaB-4JICHIB
€sporteiicbkoro Coio3y 3 MpOTHIl Jeramizallii J0X0/iB, OTPUMAHUX 3JTOUYNHHUM
HIJIIXOM, € HAJI3BUYAWHO aKTyaJbHUM, OCKLJIBKY /A€ MOKJIMBICTD MPOCIIIKyBAaTH
€BOJIIOIII0 TAKOI CITIBITpaIll Ta NUIAXU YI0CKOHATeHHST (hOPM 1 MEXaHI3MIB KOJIEKTUB-
HOIT JIiSITbHOCTI ZiepskaB y 1iil cepi, sSKi 0/HOYACHO MOKYTh CTAaTH B3ipIIEM KPallnX
MPaKTUK, CIIPSMOBAHUX Ha TiABUIIEHHS e()eKTUBHOCTI SIK HaIliOHAJbHUX 3aXO0/IiB i3
60poTHOM 3 BiMUBAHHIM «OPYAHUX» TPOIIEi, TaK i THX, sIKi MOKYTbh OYTH 3aCTOCO-
BaHi y iHIIUX PerioHaJIbHUX YTBOPEHHSX.

' World Economic Outlook (WEO) — 1e moc/imkeHss, sike MpOBOAUTHCSA 1 MyOiKy€eThest MiskHa-
PONHUM BaJOTHUM (POHIOM /BiUi Ha PiK, YJACTKOBO OHOBJIIOIOTHCS TaKOX ABidi Ha pik. lleit anasmis
300paKy€e CBITOBY €KOHOMIKY 3 IIPOTHO3aMMU Ha TIEPIOJ 10 YOTUPHOX POKIB y MaitbyTHboMY. [TporHosu
WEO Bkio4aioTh KJI090Bi MAKPOEKOHOMIYHI MmOKa3HWKH, Taki ik BBII, indusaris, motounwii paxy-
HOK 1 Gto/pkeTHui Gasare, Oiibin Hisk 180 kpaiH cBity.
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Ananiz ocmannix docaioxcens. I1pobiemoro nporuaii Jeramisamii 10X0/1iB,
OTPUMAHUX 3JIOYMHHUM IIIJIIXOM, Ta iCTOPIE€I0 CTAHOBJIEHHS PO3BUTKY MiKHAPO/I-
HOTO CIiBpOOITHUIITBA, 30kpeMa i B €C, y 60poTh0i 3 BiMUBaHHS OPYIHUX TPOIIE
(money laundering) B pisumii yac 3aiiManaucst npeictaBHUKK pisHux Hayk. Cepen
uux gk Bitunsngni (K. B. bucara, O. O. [lynopos, O. B. Kuisenp, I. b. Kynac,
I. M. Ocuka, C. A. ByrkeBuy, €. 1. Pubuncokuii, A. I. Mysuka), tak i 3apyOisHi
BueHi (€. VY. Casona (E. U. Savona), B. C. Casina, P. [I:kedhdpu (R. Jeffrey), Isxon
T. Jlinu (John T. Lynch), Jleonapno Bopauau (Leonardo Borlini), @panuecko MoH-
tanapo (Francesco Montanaro). ¥ ¢Boix poboTax BOHU TOPKAJIMCS JOCUTH HIHPOKOTO
KOJIa TTPOOJIEM, TIOB’SI3aHUX i3 TPOTU/IIEIO I[HOMY HETATUBHOMY CYCIIJIBHOMY SIBUIILY:
BiJI BJIACHE IIMTaHb CTAHOBJIEHHSI Ta PO3BUTKY MIKHAPOAHUX CTaHAAPTIB OGOPOTHOM
3 PI3HUMH, 30KpeMa eKOHOMIYHUMHU 3JI0UMHAMM, CTaTyCy Ta (DYHKITIOHYBAHHIO CyJac-
HUX HAI[lOHAJbHUX Ta MIKHAPOJHUX MeXaHi3MiB MPOTUAIl BIAMUBAHHIO «OPYAHUX>
rpoiieii 10 KOHKPETHUX 3aXOJiB Ta METO/IB, SIKi 3aCTOCOBYIOThCsT y cepi 3arobi-
raHHst i 60poThOM 3 Jlerasi3allielo KOIITiB, OTPUMAaHUX HE3aKOHHMM HLIAXOM. IIpu
IbOMY CITeIliaJIbHUX JTOCJIi/IKeHb, TPUCBAYEHUX 1CTOPil CTAHOBJIEHHS Ta PO3BUTKY
MPABOBOTO PeryJIioBaHHs criBpoOiTHUIITBA AepskaB-wieHiB €C 3 1iei mpobaeMaTuku
He TTPOBO/IUJIOCSL.

Memoto cmammi € anai3 po3BUTKY IIPABOBOTO PETYJIIOBAHHS CIIIBPOOITHUIITBA
nepskaB-uieHiB €Bporneiicbkoro Corody y cdepi mpotuzii BiMUBaHHIO «OPYAHUX>
rpolieil Ta BCTAaHOBJIEHHSI OCOOJIMBOCTEH periaMenTailii 6opoThOU 3 UM SIBUIIEM
y €C y CBITJIi pO3BUTKY CyYaCHUX METO/IIB CKOEHHST TPAHCHAIIOHAJbHUX 3JIOUMHIB.

Buxnao ocnoenozo mamepiany. Ilporuist BigMUBaHHIO «OpyAHUX> TPOIIEi
K HETAaTUBHOMY COIIaJIbHOMY SBUIILY, IO MiJIPUBAE IK HAIIOHAJTbHI €KOHOMIKH,
Tak i yCro cUCTeMy MiKHAPOIHUX BiJIHOCHUH i Ma€ ChOTOJHI TJIOOAIBHUI XapakTep,
noTpanmiaa y (hoKyc CIiJIbHUX IHTEPECiB /Iep:KaB CBITY Ta OKPEMUX PETIOHIB IOCUTh
HeslaBHO. X04ya caM TePMiH BUHUK Ile Ha [TOYaTKy MUHYJIOTO CTOJITTS. [cHye mymKa,
mo y 20-x pokax XX cr.y CIIA y 3B’43Ky 3 NIPUWHATTSIM «CYXOTO 3aKOHY», SKUI
3a060POHSIB BIJIBHUIT MTPOJIaK aJTKOTOJIbHIX HAIMOIB, Maist posnoyasia KOHTpabaHHUIT
MPOJIAK AJKOTOJBHUX HAIMOIB, OTPUMYIOUU TIPU I[bOMY HAATPUOYTKH, a OTPUMaHi
3JI0YMHHUM TIJIIXOM KOINTH BRJIAJAIa Y Mepeky TpasieHb. Tox Ticsst Takol ornepartii
Il KOIITH OTPUMYBAJIN JIETAJTBHUN CTATYC, @ TAKOTO POy OTIepariii oTpumasi obpa-
3HO-CUMBOJIIYHY Ha3BY <«BiMUBaHHS OpyaHuX rpoieii» [2; 3]. OxHak amepukaH-
cokuit aBrop [Isxedpi PobOiHCOH BBaKag, 10 1€ He 30BCIM MTPABUJIbHE TBEP/KEHHSL.
Bin 3a3Hauae, 1110 TepMiH «BiIMUBaHHSI TPOIeii> Briepiine OyB BKUTUN GPUTAHCHKOO
razeroio «The Guardian» i yac yoTepreiiTchKOTO CKaHAATy B 3B'I13KY 3 HE3aKOHHUM
(binancyBanHsM Bubopyoi Kammnawnii Pivapma Hikcona [4, c. 24].

3rooM i3 normbIeHHAM TIPOLIECiB IHTepHAIIOHAII3aIlil CBITOBUX PUHKIB, TIOPS]
3 Gesmnpere/IeHTHIM TEXHIYHUM [IPOTPECOM Ta PO3BUTKOM IJio0asisallil, Jeranisaiist
KOIITIB OTPUMaHUX 3JI0YMHHUM MIJISIXOM BKe HaOyJia po3MipiB 3arajbHOCBITOBOI
npobsemu. ITopsiz i3 CTPIMKUM 3pOCTaHHIM KiJIBKOCTI TPAHCKOPAOHHUX (DIHAHCOBHUX
TPaH3aKIii Takuii CTaH pedeil TPU3BIB /10 YCBIIOMICHHS MiKHAPO/IHOIO CIIJTbHOTO)
HeOOXiTHOCTI TTiBUTIIEHHST PiBHS O€31TEeKN MiKHAPOIHOI €KOHOMIYHOT CHCTEMHU Ta YCiX
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MiKHApOAHUX BiHOCHH. HuHi yuacHuku GisHecy BjKe MOKYTH [IEPEBOIUTH BEJINYE3HI
CYMM TpoIIel 3 OHIET KPaiHW B IHITY TIPOCTUM KJIAITAHHSAM KOMITIOTEPHOI MUTIT, 115
npobJieMa BjKe CTajla HECTH 3arpo3y TuiaHetapHoro macmrtady. Came BiiMuBaHHS
«OpyAHUX» TPOIIEN A€ MOKJINUBICTh TPAHCHAIIOHATBHUM 3JIOYMHHUM KOPTIOPAIisiM
(mani TH3K) peiaBectyBaTtit CBOI 3JIOYMHHI KOINTH Y JIETATbHI CEKTOPU €KOHOMIK
JlepKaB yChOTO CBITY, BUXO/AYM 1P IIbOMY 3 TiHI HeJieTaJbHUX TpaBiliB. Ha 1mibomy
TJIi HaIllOHAJbHI TPABOOXOPOHHI OPraHU YacToO He CIIPABJSAIOTHCA 31 3JI0UMHAMU, IKi
MaloTh TPAaHCKOPJOHHUH BuMip. Tox He AMBHO, 1110 3BUYAIHI «Bi/IMUBaui» TPOINEH He
3yCTPivalTh MEPENIKo/ TP BUKOPUCTAHHI JIa3iBOK Y HAIlIOHAJIBHUX IOPUCUKITISX,
NIpU 1bOMY 3aBJ/IA0OYU MTKO/IM HE TiJTbKU €KOHOMIIll OKPEMOI Jiep;KaBu, a i CBITOBIN
eKOHOMIuHI# cucrtemi 3arasoM. Kamitamizaig gesknx TH3K inkosn HaBiTH TIEpe-
BUIILYE OIOKETH JesIKMX KpaiH CBiTY, 1 BiKe 1ell ouH (aKT Ma€ PUBEPTaTH yBary
cBiTOBOI crisibHOTH. TOMy Ha camMoMy mMo4Yatky GOPOTHOU 3 BiMUBAHHIM OPYIHUX
rpouieil came Ha HalllOHAJIbHOMY PIBHI y OKPEMUX JAepiKaBax Big0yJocs yCBigoM-
JIEHHSI CepHO3HOCTI TIpobJIeMH Jieratisaiii KOIITiB, OTPUMAHNX 3JI0YMHHUM ILISIXOM,
Ta, BIAITIOBI/IHO, CTBOPIOBAJNCS TEBHI IHCTPYMEHTHU MPOTHU/IIT 1IbOMY HETaTUBHOMY
SIBUIITY. BBasKa€ThCsI, 110 MEPIITUM HAIIOHATHBHUM OPTaHOM, 3aBIaHHSIM SIKOTO OyJia
6opoTbba 3 BiIMUBAHHIM HeJleralbHUX IPUOYTKiB, Oysia ctBopena y 1970 p. 3akoHOM
npo Gankiscbky Taemuuio (Bank Secretary Act — BSA) «Mepesxka nomnepeusKeHHs
(dinancoBux 3mounHiB» (Financial Crimes Enforcement Network — FinCEN), sika
mignopsizikoByBasacs MinictepetBy dinancis CIIA [5, ¢. 70]. CBoi nmoBHOBasKeHHST
Mepeska mouasa 3aificHioBatu juine y 1986 p. ocsix CIIIA 6yB mepeiHsaTHIA
1 IHIUMU JlepskaBaMU, B GKUX TaKOK T0YaJIM CTBOPIOBATUCS HalliOHAJbHI OpraHu,
OCHOBHUM 3aBJIaHHAM SKUX CTaJia BiAITIOBI/IHA Ais/bHICTh. Taki opranu oTpUMYyIOTh
Ha3BY «IMiIpo31iin (hiHaHCOBUX PO3BiNOK» [6; 7, c. 64].

[Tepmm OKYMEHTOM, B SKOMY 3aKPIiTIJTIOBAJINCI OKPEMi HOPMHU TIO/I0 TTPOTHII]
BiMuBaHH4 (Jerasizailii) M0X0/iB, OTPUMAHUX 3JJOUMHHUM IILJISIXOM, Ha MiKHa-
poxromy pisti crasa Kousenriss OOH «IIpo 60poTb0y MpoTH HE3aKOHHOTO 00iry
HAPKOTUYHUX 3aC00IB i MCUXOTPOITHUX pedoBut» (BigeHchbka KOHBEHILis ), IPUIHSATA
20 rpymasa 1988 p. [8]. Lleit moxymMeHT Ma€e HaJ3BUYANHO BaXXJIWBE 3HAYCHHS IS
JIepsKaB, Mo TpHeEaHAMNCS 10 Hboro. Bigmosiguo xo mi. (1) i (2) cr. 5 (Kondicka-
1is1) KoHBeHIIii BCTAaHOBIIOETHCS MPABO KOMITETEHTHUX OPTaHiB JiepKaB BU3HAYATH,
nepenbavaT, 3aMOPOXKYBaT ab0 3aapelITOBYBAaTH 3JOYMHHI [OXOJH, sIKi OyJn
OTPUMaHI Bijl HE3aKOHHOTO 00iry HAPKOTUYHUX 3aCO0IB Ta MCUXOTPOITHUX PEYOBHH,
3 METOIO iX MOabINoi KoH(pickallii. Takok BasKJTMBO 3a3HAYUTH, 1O BiJTIOBITHO /10
.11 (4) cr. 5 KoHBeHIIil cTOPOHM MParHyTh YKJIaZaTh ABOCTOPOHHI i HaraTocTOpOHHI
JIOTOBOPH, Yrou ab0 JOMOBJIEHOCTI JJIst THiABHUIEHHS e(eKTUBHOCTI MiIXKHAPOIHOTO
CIIBPOOITHUIITBA 3 MPOTHU/IT Jieramizaiii KOUITiB, OTPUMAHUX 3JIOYUNHHUM ILISIXOM
Ha BUKOHaHHS i€l crarrti. [IpmitHaTo BBaskatu, mo came BizeHcbka KOHBEHIIis
cTajia movYaTkoM (pOpMYBaHHST MiKHAPOTHO-TIPABOBOI OCHOBY 3 TIPOTH/III Jierari3aitii
«OpyAHUX» Tpolleil Ha YHIBepCaJbHOMY PiBHI, OCKIJIBKKM caMe HiCJIsl NPUHHSATTS
Binencokoi konsentii Terepasibina Acambaes OOH yxsamoe Pesomomniio 1998 p., sika
BIIPOBaJIKyBaJia porpamy 1o 60poThbi 3 BiaMuBaHHAM «6pyaHux»> rporieii (Global
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Programme Against Money Laundering-GPML) [9; 10], a Takosx KonseHitito mpo
6opotb0y 3 dinancysanuam repopusmy (ICERD) 1999 p. [11] ta Konseniro OOH
MPOTU TPAHCHAIIOHATBHOI opranizoBaHoi 3sounHHOCTI 2000 p. [12].

Takosx 12.12.1988 p. kepiBHuKM 1eHTpasbHuX GaHkiB Bemukoi cimku (G-7)!
yxBamuin [lexknapamito basenbchkoro komitetry «I[Ipo mpuHImMnNm perysoBaHHSI
poboTu OGaHKiB, 3/iliCHEHHS IPAKTUYHOIO KOHTPOJIO 3a iX AISIBHICTIO Ta II0Ie-
pelKeHHsT KpUMiHAJIbHOTO BUKOPUCTAaHHS OAaHKIBCHKMX CXeM /Il «BiAMMBaHHS
rpomreii> [13]. ¥V Hiil Oyjau BU3HAYEHI MPUHIUIN, SIKUX CJIJl JOTPUMYBATUCS Y
6aHKIBCBKill crcTeMi. baHKy MOBHMHHI BCTAHOBIIOBATH 0COOY KJIEHTA, HEYXUIBHO
BUKOHYBATH yCi 3aKOHW 1 HOPMATUBHI aKTH y Taysy3i (piHAHCOBUX oTlepalliii Ta BiJi-
MOBUTHCST OPATH y4acTh B Yro/ax, siKi BUKJIUKAIOTh Ti03PH i MOKYTb MaTH Ha MeTi
BiIMUBAHHS TPOIIIEH, CITIBIIPAIIOBATA 3 TPABOOXOPOHHUMU OpPraHaMM, ajie y MexKax,
SIKi JIOMYCKAIOThCSA IOKYMEHTAMU TIPO KOHMIAEHIHICTD KITi€EHTA.

Y 1989 p. na Ilapusbkomy camiti Beauxoi 7 (G-7) mep:xaBamMu-y4aCHUTISIMA
OyJI0 TIPUIHSITO PillIEHHST PO CTBOPEHHS MiKHAPOIHOTO OpraHy, SIKUW Mir 6u
3IACHIOBATH MPOTHUJIIIO0 BiAIMUBAHHIO «OpyAHUX» rpomieil. [luM KI0Y0BUM MiX-
HapPOJIHUM OPraHOM, SIKMII Po3po0Jisie CBITOBY HOJITHKY OOPOTHOM 3 Jieraisaliero
KOIITiB, HAOYTUX 3JI0YMHHUM IILJISIXOM, Ta CIPUSIE ii BAKOHAHHIO Ha MiKHAPOIHOMY,
perioHasibHOMY 1 HallioHasbHOMY piBHI, cTaB FATF? Ha BukoHaHHS 1IbOTO 3aB/IaHHsI
y 1990 p. FATF 6y pospobuieri 40 Pekomerariiii, 1o € BUsHaHUM HaGOPOM MiHi-
MaJIbHUX MIKHAPOJIHUX CTAHAAPTIB, SIKi MAfOTh 3HAWTU CBOE BifI0OOpaKeHHsT y HaIli-
OHAJILHUX 3aKOHOJIABCTBAX KPAiH i 3aCTOCYBAHHS SIKUX € HEOOXIHUM JIJIs YCITIIIHOT
IPOTHUIIT BiAMUBAHHIO «OpyaHUX> Tpotieii [14]. s momist cTasa BaKJIMBUM KPOKOM
MiKHAaPOJHOTO CIIIBTOBAPUCTBA y HANPSAMKY PO3BUTKY MizKHAPOIHOIO CIIiBPOOITHH-
nrBa y 60poThOi 3 Jeramisali€o KOITiB, OTpPUMAHKUX 3J0YUHHUM HIsiXoM. FATF
ticro cmiBnpaimoe 3 OECP? (The Organization for Economic Co-operation and
Development — OECD).

Tririatusu camity 1989 p. Oysin miATPUMAaHI i HU3KOIO BIIMBOBUX MiZKHAPOIHIX
oprawnizariii, takux sk OOH, MB®, CgitoBwuii 6aHK. 3 1IbOTO MOMEHTY JIOTOBipHE

"' G-7 — (anrn. Group of Seven) MixkHapoanuii kiy6 YpsiiiB ceMu BUCOKOPO3BUHEHHMX KpaiH CBITY
(CIIA, Anownis, Himeuunna, Benwka Bpuranis, @panis, [tanis, Kanazga), gigepn nux kpain pery-
JIIPHO 3YCTPIYAIOTHCS [/ OOTOBOPEHHS CIIJIBHUX €KOHOMIYHUX MPOOJEM HAMAraloThCsl Y3TOIKY-
BaTH CBOIO €KOHOMIUHY TOJIITHKY.

FATF — (anrs. Financial Action Task Force) € MiskypsiioBuM opraHom, 3aBIaHHSIMU SIKOTO € BCTa-
HOBJIEHHS CTAH/IAPTIB Ta CIPUSHHS e(eKTUBHOMY BIIPOBA/KEHHIO TIPABOBUX, PETYJISTUBHUX Ta Olle-
PaTUBHUX 3aXOAiB st GOPOTHOU 3 BIIMUBAHHAM KOIITIB, (hiHAHCYBAaHHSIM TEPOPU3MY Ta IHIIMMU
CYTyTHIMU 3aTrpo3aM¥ IiTiCHOCTI MixkHapoaHoi ¢dinancoBoi cuctemn. Hapasi 11 opranizamis ckira-
nmacTbea 3 36 gepxkaB i 2 perioHalbHUX OpraHisamiil, M0 MPEACTAaBAAIOTh OiABNIICTh HAHOITBITNX
(hinaHCOBUX IEHTPIB y BCiX YaCTHHAX 3€MHOI KYJIi.

Oprauizanis €sponeiicbkoro Exonomiunoro Cuispobitauirrsa (OECEK) Gyna crBopena B 1948 p.
171t 3arycky dinancoaroro [lmamy Mapmanma, oo pekoHCTpyKIlil €Bpomeiicbkoro KOHTHHEHTY,
axkui moctpaxkaas Bif /Ipyroi csitoBoi BittHu. 14 rpyzanrs 1960 p. Kamaga ta CIIIA mpuennamucs
no urenis OECEK i migmicann noBy Konsenmito OECP Bix 30 Bepecus 1961 p. Ko Konsenttis
HaOysa unHHOCTI, o(imiiino Gyna crBopera Opranizalliss €KOHOMIYHOTO CIIBPOOITHUITBA Ta PO3-
Butky (OECP).

o

w
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Ta iHCTUTYIIliHEe MiXKHApOAHE CHiBPOOITHUIITBO Y IMTAaHHI MPOTUAII BiAMUBAHHIO
«OpyIHUX> TPOIIEl TTOYNHAE aKTUBHO PO3BUBaTHCs'. Pe3ynbratoM 1bOro CTAmio
3alPOBA/KEHHST PI3HOMAHITHUX clellialbHUX 1porpaM, opMyBaHHS IOPUINIHO
000B’SI3KOBUX TIPAaBUJI TIOBEMIHKH, sIKi Oy BioOpaskeHi y J0TOBOpax, a TaKOXK
yxBasieHHsT Bxke 3rajannx 40 Pexomenparniii. Came Pexomenpariiii y mopaibiiomy
BIJIMHYJIM Ha 3MicT HOpMaTUBHUX akTiB €C cTocoBHO 60pPOTHOM 3 Jierasisallieio
KOIIITIB, OTPUMAHUX 3JI0YMHHUM TILJISIXOM, Ta TIPABOBOTO PETYJIIOBAHHSI CIIiBPOOITHU-
1TBa JiepskaB-aieriB €C y 1boMy MUTAHHI.

BaxkauBy posib y pO3BUTKY MiKHAPOJHUX CTaHAAPTIB MPOTHU/IT BIIMUBAHHIO
OpyaHUX Tpomieil Bigirpae i Paga €Bporu, B Meskax sIKOi Ha PerioHaJbHOMY PiBHI
copmyBaucs BIacHI OpraHi3aiiifHO-TIPaBOBI MeXaHi3MM y BiAMOBIHIN cdepi.

3axozam, sIKi crpsMOBaHi Ha OOPOTHOY 3 JIeTasli3alli€r0 KOMITIB, OTPUMAHUX
3JIOYMHHUM IIJISIXOM, 3aCTOCOBYIOThCS y Paji €Bponu 3 MeTOI0 3aXUCTY JIEMOKpa-
Tii, 3aKOHHOCTI, CTabLIbHOCTI EKOHOMIYHOI CUCTEMHU Ta MIKHAPOAHUX BiIHOCHUH.
Y 1977 p. €sponeiicbknii Komiter nmpobiem snountnocti Pagn €Bponu npuitHaB
BAKJIMBE PillleHHs PO 3acHyBaHHA KoMiTeTy ekcriepTiB /i1 BUBYEHHS CepHO3HUX
po6JieM, 110 BUHUKAIOTH Y 6arathoxX KpaiHaX y 3B’sI3Ky 3 Pe3yJIETaTOM HE3aKOHHOTO
TepeMillieHHs TPoIiel, AKi OTPUMYBATUCS HeJeTAJIbHUM MIJISAXOM 1 Y TOAATBIIOMY
BUKOPUCTOBYBAJIUCS JIJIsI BUMHEHHSI HOBUX 3JI04MHIB. Pesynsratom poboru Kowi-
TeTy CTaJ0 MPUNHATTS HU3KW KJIIOUYOBWX KOHBEHINH 1 peKoMeHaalliil. 30Kpema,
08.11.1990 p. 6ysna npuithsita CtpacOyp3bka KOHBEHIIisI TIPO BiZIMUBAHHSI, TIOIIYK
Ta apemrT J0XO/iB Bix 3imounHHOI AistmbHOCT [15]. Came y miit Konenitii 6ysin
3aKJiajieHi OCHOBOTIOJIOXKHI NMPUHITUTIINA MPOTHU/IIT Jeraidallii KOIITiB, OTPUMaHUX
3JIOYMHHUM TLJIIXOM, Ha SKUX MMOBUHHA I'PYHTYBATHCS BKa3aHa MisyibHICTh. KoHBeH-
1ist 1990 p. 36epirasa Ta po3BUBaja BCi MiHHI JOCATHEHHS BuIe3raganol KoHBeHriil
OOH «IIpo 60poTh0y TPOTH HE3AKOHHOTO 06Iry HAPKOTHYHUX 3aCO0IB 1 ICUXOTPOII-
HUX PeYoBUH». €BpoTeiichbka KOHBEHINsT yocoOmoBana y cobi Ti hyHmaMeHTaIbHi,
CHCTEMHi Ta TepMiHOJIOriuHiI Tiaxoau, mo Oyau 3akpimieni y Kousennii OOH
1988 p., it onHovyacHo mMoaudikyBaia, KOHKpeTU3yBaja Ta YIOCKOHATIIOBaa iX.
Jlokyment Pagu €Bporu MicTuB 6isibIll KOHKPETHI Ta CyBOPi 3000B’sI3aHHST HiXK Ti,
aki Oy 3adikcosani y Konsenmii OOH.

CrocoBHo nepskaB-uieHiB €C, To HEOOXiHO TAKPECTUTH, IO BOHU Opasi
AKTUBHY y4acTh Y po3po0ili OiIbIIOCTI MisKHAPOIHNX 1 PerioHaJbHUX IHCTPYMEHTIB
1110710 6GOPOTHOU 3 BIIMUBAHHSIM «OPYAHUX» TPOIIEH, OTPUMAHWX 3JI0YUHHUM IILISI-
XOM. Y CBOIO 4epry B paMKax MixKIep:KaBHOTO yTBOPEHHS, 1110 Ma€ PUCH Ha/(HAILiO-
HAJILHOCTI, PO3BMBAJIACS 1 CBOSI BJIACHA CHICTEMa MPABOBOI persiaMeHTailii 60poTsou
3 JIeTaTi3aIiein «OpyaHUX» TPOIIei. 3 caMOoro TMOYaTKy CTBOPeHHsT €BPOMeichKux
criBroBapucts (1951 ta 1957 pp.) nuranus 60pOTHOM 31 3JOYMHHICTIO HE BXOIHIIO
JI0 TIpeiMeTa BigaHHs 1ux opradizaimiii. CriBnpaist y 60poTh6i 3i 3JI0YMHHICTIO
B pamkax €C akTUBHO po3BUBAETHCS 3 cepeimHu 1970-x pokiB. 3 PO3BUTKOM iHTe-
rpaiil y eKOHOMIYHIi Ta MOJTUYHIN cepax NPUXOAUTH YCBIZOMIEHHS HeOOXiAHOCTI

'V 1eii nepioz TaKoXK IMOYMHAIOTH CTBOPIOBATUCS CIIEIiabHi OpraHu, sSIKi MOKJMKaHI 3abe3redyBaTu
NOTPUMaHHS B3ATHX Ha ceOe aepskaBaMu 30008’ I3aHb.
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3MIIHEHHAM BHYTPILIHBOI Ge3eKU JieprKaB-u/IeHiB, IPUBEIEHHSM [0 €AMHUX CTaH-
JIapTiB CHCTEMU iX TPABOOXOPOHHUX opraHiB. OcoOJUBY aKTyaJbHICTH I1i MTHTAHHS
HaOysm micsst jikBigamii 8 1986 p. MUTHOrO i IPUKOPAOHHOTO KOHTPOJIIO HA KOPJO-
Hax zepskaB-useHiB €C, Mo cTtaso HACAIAKOM IPUHHATTS €auHoro €BponeinchbKoro
Axra. Ileit TOKyMeHT MOMIXK THIITUM CTABUB 32 METY JIKBIZIAIII0 BCIX TIEPETTKO/ /IJIT
PyXy Ta TepeMIillleHHsT TOBapiB, TOCJYT, TPOMa/IdH, KamitaniB y Mexxkax CriBToBa-
pHUCTB. Y paMKax MOJITHYHUX JOMOBJIEHOCTEN /ep:KaBU-4ieHn 3000B’I3yBaICs
TaKOJK CIIBIPAIOBaTH Y O0POTHOI 3 TEPOPU3MOM, 3JIOUMHHICTIO, HE3AKOHHUM 0BITOM
HAapKOTWKiB, PO3KPaJIaHHSIMHU TBOPIiB MUCTEINTBA Ta aHTUkBapiary. [Ipote oxpemo
MUTAHHS TPOTH/IIT BiIMUBaHHIO OPYIHUX IPOIIell y paMKax €BPOIEChbKIX CITIBTO-
BapucTB He perysoBanocd. OHaK IPU 1IbOMY ITATAHHS, SIKi CTOCYBAJIUCS ITPOTU/IIT
3JIOUMHHOCTI, B TOMY YHUCJIi Jieraiisallii KOIITiB, OTPUMaHUX HE3aKOHHUM IIJIIXOM,
BUPINITYBAIUCS JepKaBaMu-4wieHaMu y Mexax Pamu €Bporn, abo K Ha OCHOBI MiX-
HAPOJIHUX JIOTOBOPIB, B AIKUX Tepebavaiacs OiIbII TiCHA iHTerpallis 3 MUTaHb, BKe
BiZIoOpaskeHNX y KOHBeHIIisix Pagn €Bpor.

Y 1991 p. 6yna npuitasrta Ilepma upektusa! €Bporneiicbkoi komicii (€C)
(dupextuBa Ne 91/3081CEE) mpo 3anobiraHHsi BUKOpUCTaHHs (biHAHCOBOI CHCTEMU
JUId BiiIMUBaHHA Tponieit [16]. YXBajieHHS 1IbOTO HOPMATUBHOTO aKTa, 110 € JIXKe-
peJIoM BTOPUHHOTO IPaBa, 3aKoHOoAaBuYnM akToM €C, OyJI0 CIpSAMOBAHO TiepeiryciMm
Ha 3a0e3nevdeHHst Oe3MeKU CIIJIBHOTO PUHKY, TPOTE OIHOYACHO TOPKAJIOCS, XOUa
i omoCepesIKOBAaHO, TAKOT YyTINBOI 3 TOYKU 30Py 30€pesKeHHs CYBEPEHITETY /IepKaB
chepu, gk 60poTbda 3i 3JOYMHHICTIO

Jupextusa €C 1991 p., 3 oxHoro 60Ky, Masa Ha MeTi TapMOHI3aIlil0 KPUMi-
HAJIBHOTO 3aKOHOABCTBA JIePyKaB-uJIeHiB y cdepi, Mo A0CaipKyeThess. BoHa Takox
TparuyJia 3arpoBaJIuTH 3arajabHi ITPaBUJIa MUPOKOTO CIEKTPY aJMiHICTPAaTUBHUX Ta
(hinaHCOBWX 3aX0/1iB, AKi TOKJIMKAHI MTEPETTKOIUTH BCTYIY /10 JIETATbHOI €KOHOMIKH
JOXO/IiB, HAOYTUX 3JIOUMHHUM ILISIXOM. 3 iHITOTO GOKY, BaXKJINBO 3ayBasKUTH, IO
KiHI[EBOIO METOIO 11bOr0 JIOKYMEHTA 3aJUIIAEThCS MOCUJIECHHS PUHKOBOI Ta €KOHO-
MmiuHOI inTerparii kpain €C3.

[upexruBa 1991 p. 3akpinoBasna MoJ0KeHHST He JIAIIE PO OXO/H, SIKi OTPH-
MYBaJIMCS BiJ HE3aKOHHOI TOPTiBJIi HAaPKOTUYHUMU 3acobamu, a Ie i npubyTKu

1 lnpextnBa — 1Me BUA 3akoHOAaBuoro akta €C, akmii mpuiiMaetbcs iHctutymisiMu CC. 3rigHo 31
ct. 288 JloroBopy mpo ¢yukiionysanasg €C Ha BiMIHY Bifl persiaMeHTiB, [0 MaiOTh TPAMY [0 i
npsiMe 3aCTOCYBaHHSI B yCIX JleprKaBax-ujeHax Ta € 000B'I3KOBHMH B yCiX CBOIX eJleMEeHTax, JAUpPeK-
TUBM MalOTh OOOB'SI3KOBY CUJIY JIMIIIE CTOCOBHO PE3YJIbTaTy, KOTPUI IIOBUHEH OYTH JOCATHYTUN KOXK-
HOTO /IeprKaBOIO-uJIeHOM, SIKilf BoHM anpecoBaHi. [Ipu 1bomy HamioHambHI iHCTAHINI 3agWITAOTH 32
c000I0 KOMIIETEHILIIO 111010 BUGOPY GopME Ta 3ac00y 31iHCHEHHS TTOJOKEHb UPEKTUBH. JIupeKTuBY
3000B’I3YI0Th [IeP/KaBU-YJIEHN BBECTU Y CBOE MPABO OAHAKOBI HOPMU BIINOBIZHO 0 BKa3iBOK, 110
3akpimieni B ii Tekcri. JlepskaBu-usnenn cami BUOMPaOTh (OPMY aKTa, 3a IOMOMOTOK0 SIKOTO MPUIHCH
HOPM, 1110 3aKPiTlyIeHi Y IUPEKTUBAX, BBOAATHCS Y HAITIOHATBHI MTPABOBi CUCTEMU.

2 Posrasmatoun ctaHoBIeHHS 3akoHOAaBcTBa €C MO0 KOHTPOTIO 32 (hiHAHCOBOIO CHCTEMOIO, CJIif
3a3HAYUTH , IO 32 CBOIO iCTOPII0 BOHO 3a3HAJ0 GAraTo 3MiH. 3 MOMEHTY HPUHHSITTSI BKa3aHOI BHIIE
nepuroi [upexrusu (Ne 91/3081CEE) y pamkax €C Gyno yxBajieHo mie 4 [[upexTusu.

3Croroasi 8 €C y pospobiii Bxe nepedysae Illocra lupexrusa (Anti-Money Laundering Directive —
AMLD 6) noknmKkana MOKpaIUTH 3aX0A IOAO0 GOPOTHOM 3 BIAMUBAHHSM TPOIIEH.

262 ISSN 2414-990X. IIpobaemu 3axonnocmi. 2019. Bun. 145



LWikypko B. I. Icmopis cmaHosneHHA ma po3s8umKy npagosozo pezy/iio8aHHsA chispobimHUYMEd...

Bi/l TEpOPU3MY Ta iHIIMX BUIB 3JIOUMHHOI AislIbHOCTI. JJMPEKTUBOIO MOKJIAAJINCS
neBHi 000B’I3KK Ha €BPOIENCchKi (hiHaHcoBi opranizamnii (6aHKH i cTpaxoBi KOMIaHii).
30Kpema, TIIM OpTaHi3allisaM TPOTIOHYBAJIOCS 3IIHCHIOBATH 1IeHTU(DIKATIIO0 CBOIX KJTi-
€HTIB TP BiAKPUTTI HUMU paxyHKiB. [1i1 ocob6guBUil KOHTPOJIH 3 GOKY (hiHAHCOBUX
oprasisartiii morparmisin 6yab-sKi TpaH3akIlil KaieHTiB Ha cymy monax 15000 espo.
HeobxignicTh 1ux 3axoiB Oysa BUKJIMKaHa Oa’kaHHSAM OPraHi3yBaTH Ta CKOOPHU-
HyBaTH [ii JepskaB-uiieHiB y cepi 60poThOM 3 BiIMUBAHHSM 3JI0YMHHUX TPOIIEH.
Hacrynui gupexktusu (a ix 6yJa0 NPpUHHATO i€ YOTHPU) JAOMOBHIOBAIU Ta
PO3IMUPIOBAIN  [iI0 KOKHOI moniepeiaboi. [lepina nupexktuBa BTpatuia YWHHICTD
MicJIsT YXBaJeHHd JIpYTol, SIK Hagami ¥ yci inmi. Ileprra gupexkTnBa BuMarajia Bif
JlepKaB-4JIeHiB 3aKPIlUTH Y CBOEMY HAIIOHAJbHOMY 3aKOHOJABCTBI 3a00pOHY
Jierasiizariii KoIiTiB, OTPUMaHUX He3akKoHHUM muisixoM. /Ipyra mupextusa 2001/97/
€C [17] saxa 6yna yxsanena 13.11.2001 p. €spomapaamentom ta 19.11.2001 p.
Panoro €C BinmosiiHO, JOMOBHIOBAIA TTOTIEPEIHIN CITUCOK 3JI0YNHIB Ta BUJIB MTPO-
(eciiinoi pisiabHOCTI (30KpEeMa omepaTopu Ka3uHo, areHTH HEPYXOMOCTI, ayJIUTOPH,
OyXrajTepu-KOHCYJ/IBTaHTH, HOTAPiyCH, IHBECTHINTHI KOMIaHii Ta CTPYKTYPH JJIst
3IiIICHEHHST KOJEKTUBHUX IHBECTHUINl TOIIO), 3aHIATH MIOA0 SKUX TepeadadyaeTbest
060B’s13k0Be  iH(GOpMYBaHHS By 1mpo migo3piai oneparii. Jupektusa 2001 p.,
pO3LIMPIOBaIa KOJIO OpraHizaiiii, npamiBHUKN SKUX 3000B’d3aHi izenTudikysaTu
KJTiEHTA Ta TIOBIIOMJIATH TIPO TTIO3PiJIi OTeparlii, a TaKoK TicJisd cepii KatacTpod, sSKi
cranucs BHacaiok tepopuctuyHoro akty 11.09.2001 p. B pesysbrati 3axorieHHS
HMacaKUPChKUX JHTaKiB i TapaHy HUMU OyaiBesb BcecBiTHBOrO TOProBOTO HEHTPY
(Hpio-Mopk) i TTentarony (BariHrron), BOHA MOCH/IIOBAJA 3aXO0IH OO OOPOTHOH
3 ¢inancyBannsM tepopuamy. Tperst Tupextusa 2005/60/€C, saxa Gyna npuitHsTa
26.10.2005 p. €sporneiicbkum mapaamenToM Ta Pamoio €C [18], 3akpimimoBaira Ha
teputopii €C HoBY penakitito Copoka Pexomenpariiit FATE 3atBepmxenux Ha bep-
sirceroMy 3aciganni [pymu y depsri 2003 p. /IokyMeHT posIinpioBaB KoJio ¢y’ eKTiB
6aHKiBChKOI JISITBHOCTI, SIKi Masin ieHTHdIKyBaTHCs, Ta BU3HAYaJa, sika iHhopMa-
i Mpo 3/ificHIOBaHI HUMU OTlepallii, TOBUHHA TOBIIOMJIATUACH, 3allPOBAKyBaja
BeJIeHHsT 00JIIKY Ta CTAaTUCTUYHUX JaHWX, BCTAHOBJIOBaIa 3a00POHY Ha BiAKPUTTS
AHOHIMHUX PaxyHKiB, 3000B’s13yBajia CTBOPIOBATHU MiPO3/Iian (hiHAHCOBOI PO3BIIKM
y nepxaBax-uneHax €C. Ilg /[upexTtuBa cTana JOTIYHUM PO3BUTKOM MEPIIUX JIBOX
JlupexTuB, OCKIJIbKM HAaKONMYEHUI JI0CBiJ| I0Ka3aB, 1110 Bi/IMUBAHHS Ipolleil Moxe
BizbyBaTucs pisauMu criocobamu. HeoOXifHO BKasaTyu Ha TPH KJIIOYOBI 3MiHM, SIKi
3anmpoBa/pkyBasia Tpets JlupexkTuBa: mocriiiHa ieHTUdIKaIisg KII€EHTIB, 30KpeMa
i TTOCTIHUX; TPOBE/ICHHS PU3UK-OPIEHTOBAHOIO MiJIXO/ly MEePEeBIPKU CBOIX KJIi€H-
TiB; HasiBHICTh BJIACHMX MeXaHi3MiB orinku pusukis. 20.05.2015 p. Gyna yxBajieHa
Yersepra Iupextusa 2015/849 [19] npo 3amobiranus BUKopucTaHHs (hiHAHCOBOI
CUCTEMU JIJIsT BIIMUBAHHS Tpoliiel Ta (piHaHCYBaHHS T€POPU3MY, IO MPUTTMHUIIA JTIT0
Jupexrusu 2005/60. Sk 3asnauero B nmpeamOyJii J{upektusu, Touna i fiiicHa indop-
Matlist po GeHediliapHUX BIACHUKIB — 11 KJIIOYOBHIL (hakTop Y PO3IIYKY 3JI0YMHIIIB,
SIKi MOKYTh ITPUXOBYBATHUCS 32 KOPIIOPAaTUBHUMHU CTpyKTypamu. Came Tomy YeTBepra
JlupextuBa Biepiie 30608’ s13aa nep:kaB-uieHiB €C CTBOPUTH HAIIOHAIBHI CIUCKH,
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B SIKi MAlOTh BHECTU CBOI1 JlaHi KiHIIEBUX BJIACHUKIB KOMITaHil, Kopropartiii, (hoH/IiB,
110 BeAyTh y IMX KpaiHax cBiit 6isnec. /{yist yHUKHEHHST KOPYIIIII cepe/l BUCOKOIOCa-
JIOBIIIB 1 YMHOBHUKIB, CY//IIB 1 JICTIyTaTiB MapJaMeHTy, YJeHiB iX ciMeil BBe/IeHO HOBI
npaBusia (hiHAHCOBUX Olepalliii, siki mepeabadaroTh HAsSBHICTh HEOOXiIHOI JOKyMeH-
Taii mpo ix GiHaHCOBUI i MAallHOBUII CTaH.

[Tsita TupektuBa (AMLDS) [20] 6yaa npuiiasta 09.07.2018 p., € nikaBoio ta
0cO6JIMBOIO HA TJI PENITH AMPEKTHB, OCKIIBKU BIIEPIIE 3aMPOBA/IKYE TTOHITTS Ta
TTOJIOJKEHHS, SIKi CTOCYIOTHCS JieTasri3allii 3JIOYMHHNX KOIITIB MIJITXOM BUKOPUCTAHHS
BipryasbHuX BamioT. [1[0 CBiYMTH PO MOMMPEHHS TAKUX TIPABOMOPYIIEHD, 0COOINBO
3a y4acTiO TpaHCHAIIOHAIbHUX 37104nHHNX Kopropaitiii (TH3K), gki aktuBHO BUKO-
PHUCTOBYIOTh HOBITHI TexHoJOrii Ta 3acobu indopmaniiinux KoMmyHikailiii. IlikaBo
TaKOK, 110 KOJIO 0Ci0, 3a MISJIBHICTIO SIKMX BEIEThCS MOHITOPHMHI, OXOILIIOE TaKOXK
TOPTOBITIB MUCTEIITBOM (30KpeMa Tajiepei Ta ayKIioHHi 0M1). BiAmoBiHO 10 BUMOT
[Tsiroi JlupexTrBy HallioHANbHI peecTpu GeHediliapiiB KOMIAHIN gepKaB-yIeHIB
€C mators 6yt Bizkpuri 110 Kinit 2019 p. 3anpoBaKyeThCsT 3aXUCT iHHOPMATOPIB,
SIKI TIOBIIOMJISIIOTH TIPO BiZIMUBaHHST «OPY/HUX> KOIIITIB, a TAKOXK X MPaBO Ha aHO-
uimuicTb. Came AMLDS 3apa3 BBaska€ThCsT IPABOBOIO OCHOBOIO JIJIsSI PETYJIIOBAHHST
PUHKY BIpTYaJIbHUX BAJIOT y IIJISX 3aXKMCTY Bijl BiIMUBAaHHS «OPYAHUX» TPOIIEIL.
3apas onpanpoByeThest Bike [Tlocra Jupextusa (Anti-Money Laundering Directive —
AMDL 6) €sporeiicbkoro Ilapiaamenty ta Pagu €C, 110 cBiguuTh 1mpo HeoOXiaHICTh
MOCHUJIEHHST TPOTH/IIl BiIMUBAHHIO «OpPYyIHUX» Tpolleil y aepskaBax-uieHax €C
y 3B’S13KY 3 yJIOCKOHAJIEHHSM ITi€] TPOTUTIPABHOI /islJIbHOCTI came 3a yuactio TH3K.

Bucnoexu. I1paBose peryJioBaHHs criBpoOiTHUITBA AepxkaB-dieHiB €C 3 mpo-
THUIT Jeraii3arii 0X0/iB, OTPUMAHUX 3JOUMHHUM ILISXOM, 3 CAMOTO TOYaTKy
IPYHTYBAJIOCS Ha TOMY IIPAaBOBOMY JOPOOKY y il cdepi, axkuii 6yB chopMOBaHMii
i MpoIoBKy€E (hOPMYBATHCS HA YHIBEPCATbHOMY MisKHAPOIHO-TIPABOBOMY PiBHi Ta B
meskax Pagm €sponu. IIpore crermdika persamenTaiiii 60poTbOu 3 BiMUBaAHHSIM
«OpyaHux»> rpoireil y €sporeiicbkomy Coio3i 3yMOBIIeHa sIK PiBHEM iHTerpallii oro
JIepKaB-UJIeHIB, TaK i 0COOJMBOCTSIMU PEryIIOBaHHS TUX MUTaHb, SKi € IPEIMETOM IX
crizmbHOTO iHTepecy. CTBOPEHHS CHIJTBHOTO PUHKY IIle Y Tepiofl iCHYBaHHS CITiIBTOBA-
PUCTB CMIOHYKAE JIEPKAaB-UJIEHIB /10 TIONIYKY ONTUMAIbHOI MOJIei 3abe3edeHHsT Horo
HOPMAJILHOTO 1 Oe311edHOr0 (DyHKITIOHYBaHHsI. ToMy He IUBJISTYNCH HA T, 10 TTUTAHHS
60pPOTHOM 31 3JIOYMHHICTIO € TIePEeBayKHO KOMIIETEHIIEI0 KOXKHOI 3 JeprKaB-ujIeHiB,
i criisibHe BUpitIeHHs IpobJieM y il cdepi BiOYBAEThCSA 3 BUKOPUCTAHHSAM MIixKYPsi-
JOBUX MeTo/iB criBmpaili, Coio3, TUM He MeHIIIe, 3alTPOBA/IKYE 1010 TIPOTHIII Jiera-
Jlizallii KOUITiB, OTPUMAHUX HE3aKOHHUM IILJISIXOM, Ha/lHAI[IOHAJbHE PeryJiioBaHHs
MIJISIXOM yXBaJIeHHs IupekTuB. Hapasi mpuitHATO BKe WATh TaKMX aKTiB Ta BEJETHCS
pobora uaz Illocroio [lupextuBoio. OcTaHHi ANPEKTUBU BPAXOBYIOTh Cy4acHi TeH-
JIeHTIi1 3JI04nHIB y cdepi (iHAHCIB, SKI BUNHSIOTHCS 3 BUKOPUCTAHHSIM HOBITHIX
TEeXHOJIOTIH Ta YacTO-TYCTO 3a y4acTi TPaHCHAIIOHAJIbHUX 3JIOYMHHUX OPTaHi3alliii.
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History of the formation and development of legal regulation of the EU member states
cooperation on combating legalization of illegally obtained incomes

The article is devoted to the study of the history of the formation and development of legal regulation
of cooperation between EU Member States on combating legalization of illegally obtained incomes (money
laundering). Such an analysis is relevant, since it provides an opportunity to follow the evolution of such
cooperation and ways to improve the forms and mechanisms of collective activity of states in this area,
which can serve as a model for best practices aimed at increasing the efficiency of both national measures
to combat money laundering and those which can be applied in other regional institutions. It was stated
that the legal regulation of the EU’s activities in the field of struggle against “dirty money” developed on
the basis of legal developments, which was formed and continues to evolve at the universal international
legal level and within the framework of the Council of Europe. It has been found that the specifics of
the regulation of the combating money laundering in the European Union are due both to the level of
integration of its Member States and to the peculiarities of regulation of issues that are the subject of their
common interest. Attention is drawn to the fact that the creation of a common market has encouraged
Member States to find an optimal model for ensuring its normal and safe functioning. Therefore, despite
the fact that the fight against crime is primarily the competence of each Member State, and the joint
solution of problems in this area takes place through the use of intergovernmental methods of cooperation,
the Union, nevertheless, introduces in relation to counteracting the legalization of funds obtained illegally,
supranational regulation through the adoption of directives. The latest directives take into account current
trends in financial crime, committed with the use of the latest technologies and often with the participation
of transnational criminal organizations.

Keywords: legalization of illegally obtained incomes; transnational crimes; «money laundering»;
European Union; EU AML directives.
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S IOBIAEMM BUAATHOIO HAYKOBLIA,
g e TAAAHOBUTOI'O KEPIBHUKA

TATIEAATOTA
IOPIA NMPOKOITOBHUYA BUTAKA

28 xBitaa 2019 p. sunosausaocsa 70 pokiB Bifl AHA HAPOKEHHS BUAATHOTO
HAYKOBIIS, TAJIAHOBUTOTO KePiBHUKA Ta TIe/[arora, JOKTOpa IOPUANYHUX HAYK, TTpode-
copa, airicHoro uyeHa (akazemika) HartionanbHOT akazeMii TpaBOBUX HAayK YKpaiHH,
repiioro npopekTopa HarlioHanbHOTO 10pUIMYHOTO yHIBEpcUTETY iMeHi ApocnaBa
Myaporo, 3acyyKeHoro Jisiua HayKu 1 TeXHiK1 YKpainu, Jaypeara /lep;kaBHol mpemil
Ykpainn IOpia IIpokonosuya butska.

[Opiit IIpoxkonoBuy butak naponuscsa 28 kBiTHsa 1949 p. y ceni Bepesnsaku
Cwminsaebkoro pattony Yepkacbkoi obmacti. Y 1966 p. micsst 3akiHUeHHST KON
MpaIfioBaB OOJIKOBIIEM TPAKTOPHOI OPUTAZN Ta 3aCTYIMHUKOM OpHUTagupa KOJTOCITY
y cemi Bepesusikn. Y 1968—1970 pp. cayxus y jsaBax 36poitaux Cur.

Y 1970 p. 1O. II. butgaxk BcrynmuB 10 XapKiBChbKOTO IOPUIUYHOTO IHCTUTYTY
(HuHi — HarionanbHuil opuimunmii yHiBepeutet iMeHi Spociasa Myporo). ¥ nepioj
NPOXOJKEHHS BUPOOHWYOi nipakTuku y 1974 p. y mpokypatypi Yepkacbkoi obacti
OyB TIPU3HAYEHUIT BUKOHYIOUMM O0OOB SI3KH CJITIOTO, & TTCIsT 3aKiHYeHHs] HABYAHHS — 3
smnHsg 1974 p. — caigunm ipokyparypu COocHIBCBKOTO paiioHy Micta Yepkacu. Y 11bomy
K POIli BUeHA pajia iHcTuTyTy pekoMenayBaia IOpis [Ipokonosuya g0 acmipantypu,
BCTYIIHI iCIITH JI0 SIKOI BiH YCIIIIHO CKJaB, i y rpyani 1974 p. 6yB 3apaxoBaHuii 10
acripanTypu XapKiBCbKOTO IOPUAMYHOTO iHCTUTYTY Ha Kadeapy Aep:KaBHOTO i anMi-
HicTpaTuBHOTO TIpaBa (3 1979 p. — xadenpa aaMiHICTPAaTUBHOTO TPaBa). 3 1HOTO Yacy
[Opiit IIpokonoBrY TOB'sI3aB CBOE JKUTTS 1 JAiSTBHICTD i3 IIMM HAaBUAJBHUM 3aKIa/I0M.

ucepraitiio Ha 3700yTTsSI HAYKOBOTO CTYHEHsS KaHIUAATa IOPUAMYHUX HAYK
[Opiit TlpokonoBry BukoHyBaB Ha Kadeapi Aep:KaBHOTO 1 aJIMiHICTPATUBHOTO TpaBa
ITi/T HAYKOBUM KEPiBHUIITBOM JIOKTOpA IOPUAMYHUX HayK, podecopa Omnbru Mupo-
HiBHU SJKyOM.

13 1978 p. IO. II. butgk npaifoe Ha rocafi acucrenTa kadeapu. Kanaugarchbky
JvcepTaiiiio Ha TeMy «lapanTii 3abe3reyeHHsT 3aKOHHOCTI aKTiB OPTaHiB PasTHCHKOTO
JlepskaBHOTO yrpaBainHsy» (cruerianbhicts 12.00.02) 3axumae y 1979 p.
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Osineli sudamHo20 HayKkosys, maaaHo8uMozo0 kepieHuKa ma nedazoaa KOpis [Ipokonosuya bumsaka

Kadenpa aaminicTparuBHOTO mpaBa, K okpeMa Kadeapa, Oyna yTBopeHa
y 1979 p. I3 qug ii 3acnyBanns i 7o 1990 p. kadenpoio kepyBas Iepoit PajsHcbkoro
Corosy, 3acayxkennii mista mvayku Y PCP, maypeat [lepsxasnoi npemii ¥ PCP, noxtop
opunYHNUX HaykK, mpodecop Padain Cemenosuu IlaBnosehkuii. Came B 11ei yac, i3
1980 o 1982 p., IOpiii [IpokomoBuy mpaifoBaB cTapimM Bukaagzadem, a 3 1983 p. —
Jo1ieHToM Kadeapu aJIMiHICTPaTUBHOTO IpaBa.

¥ 1983 p. iioMy NIpUCBOEHO BUYeHE 3BAHHS JIOTIEHTA.

I3 1990 mo 2015 p. IO. I1. Butsak ouosoe kadeapy ajaMiHICTPaTUBHOTO IpaBa.
Y 1994 p. BianosigHO 10 Hakazy Bumioi atecrarniitnoi komicii IOpito [Ipokonosuuy
IIPUCBOEHO BYeHe 3BaHHS Ipodecopa.

Y 2006 p. zaxumiae aucepraiio Ha 3700yTTsSI HAyKOBOTO CTYIEHS JIOKTOpa
IOPUAMYHUX HayK Ha TeMy <«/lep:kaBHa ciy:k6a B YKpaiti: IpoOJIieMu CTaHOBJIEHHS,
PO3BUTKY Ta GyHKIIOHyBaHHI» (crerianbricTs 12.00.07).

3 1998 p. [O. II. Bursak 6yB AUPEKTOPOM-OPraHi3aTOPOM, a 3 MOMEHTY YTBO-
penns (2000) o 2012 p. Bin ovostoBaB HaykoBO-70CTIIHNI iIHCTUTYT I€PKABHOTO
OyIiBHUIITBA Ta MIiCIIEBOTO caMOBPsiyBaHHs HartioHasbHOT akaeMii IpaBoBUX HayK
Ykpainn. 3aBasgKku HOTO 3yCUJIJIIM CTBOPEHO KOJIEKTUB, SKMH MA€ BUCOKUM HAYKOBHUH
aBTOPUTET 1 MOTEHIliaJl.

Y rpyani 2000 p. 0. II. Burak 6yB oO6paHuii 4JIeHOM-KOPECIOHIEHTOM,
a B 2008 p. — akamemikom HamionanbHOI akaaemii MpaBOBUX HAyK YKpaiHU.

3 2007 p. mpairoBaB B HarioHasbHOMY IOPUMYHOMY YHIBepcHUTeTi imeHi Apoc-
saBa Myporo Ha moca/ii popeKTopa 3 HaB4aabHoi pobotu, a 3 2010 p. cras mepimm
IIPOPEKTOPOM YHIBEPCUTETY.

IO. II. butsax — Bimomuii yuyenuii-mpaBo3HaBellb. Hampsimamu iioro HayKoBUX
JOCTIKEHD € MTPoOIeMU HayKM YIIPaBJIiHHSI, aMiHICTPaTUBHOTO TIpaBa, AePsKaBHOI
caryskOu, MPaBOBOTO CTATYCy IPOMaJIsiH, 3a0e3MeUeHHsT 3aKOHHOCTI Y JIEP/KAaBHOMY
VIIPaBJIiHHI, aJIMIHICTPATUBHOTO CYJI0OYMHCTBA TOIIIO.

Oxkpemuii HanpsiM HaykoBux gocuimkerb 0. I1. Butska crocyerbest mpobiem
BU3HAYEHHS CUCTEMU aJIMiHICTPATUBHOTO TMPaBa Ta MICIlsl B Hill a/iIMiHICTPaTUBHOTO
CY/IOYMHCTBA.

Baromum € ocobucruii Buecok IOpist TIpokomnosuua y po3poOKy OPUAMIHIX
ACTIEKTIB KOMILJIEKCHOI TIPOOJIEMAaTHKI TTPOIIECiB PO30YI0BH JIEPKaBHOCTI B YKpaiHi,
y JIOCTIDKEHHS TUHAMIKNA aIMiHICTPAaTUBHO-TIPABOBUX BiJIHOCHH, (hJOPMYBaHHS Ta
(byHKIIIOHYBaHHS cCHCTEMHU MiCIIEBOTO CAaMOBPS/YBaHHS, Y KOOPJAMHAIIIO0 HAYKOBUX
PO3BIZIOK POOJIEM, 110 BUHUKAIOTh y cdepax Aep:KaBHOTO OyAiBHUIITBA I MiCI[EBOTO
CaMOBPSITyBaHHS.

Hayxoswuit mopobok IOpist [IpokomoBnva mmpoko BifoMuil He Jjiniie B YKpa-
ini, a it B kpainax CH/I. Bin € aBropom (cmiBaBTOpom) noHajs 350 apyKoBaHUX
HaykoBux mpailb. Cepen Hux: «Konctutyiig Ykpainu — ocHoBa pedopMyBaHH
cycninberBay (1996), «/lepxxaBre ynpasiinss: Teopis i mpaktukas (1998), «Buko-
HaBua Biana i aaMminicrpatuHe mpaBo» (2002), «KoncruryiiitHo-mipaBoBi 3acain
CTaHOBJIEHHS yKpaiHchKoi aeps:kaBHocTi» (2003), «/lep:kaBua cayxba B YKpaiui:
opranizaitiitno-mpaBosi 3acaaus (2005), «IIpaBoBa KyJbTypa B yMOBaX CTaHOBJIEHHS
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rpomazissHebKoro cycrminberBay (2007) ta in. I0piit [IpokonoBuyu KepyBaB KOJIEKTH-
BoM aBTOpiB HaykoBo-mpaktuyroro komentaps Konctutyiiii Ykpaiau, 1o BUUIIOB
apykom y 2003 p. 3a fioro 3arabHoO peakiieio y 2009 p. mobadus CBIT ApyTHiT TOM
«Koncruryiiitni 3acaau mpaBoBoi cucreMu YKpaiHu i mpobJeMu ii BIOCKOHAIECHHSI»
w’'ssTuToMHOTO BuanHs «IIpaBoBa cucrema YKpainu: icTOpisi, CTaH Ta IEPCIEKTUBHIY,
ay 2013 p. — apyruii Tom «Ily6iuHo-1IpaBoBa AOKTPUHA YKPaiHU» II'ITUTOMHOIO
Busanns «IIpaBoBa moxTpuna Ykpainus. IOpiii IIpokonosuy GyB cIiBaBTOPOM Ta
3MIMCHIOBAB 3arajibHe pe/laryBaHHS YOTUPbOX BUAHD TMiIPYIHUKA « AIMIHICTPATUBHE
npaso Ykpaiau» (2000, 2003, 2004, 2010). Huni rotytoTbcs 10 APYKY HOBI MiIpyy-
HUKH 3 3JIMiHICTPaTUBHOIO IIpaBa Ta a/IMiHiCTPATUBHO-IIPOIIECYATTbHOTO TIPAaBa TaKOX
3a 1I0ro 3arajbHOIO PeJaKIli€elo.

[O. II. butak nBiui naypeat npemii imeni SpociaaBa Myaporo: y 2004 p. y Howmi-
Hailil «3a BUaTHI JOCSATHEHHS Y HAYKOBO-IOCJITHUTIBKIN AisSTTBHOCTI 3 TpobJieM Tipa-
BO3HABCTBa», a y 2011 p. — «3a miATOTOBKY ¥ BUAHHS MiIPYYHUKIB /715 CTYEHTIB
OPUINYHUX CIIeIiabHOCTEN BUMIUX 3aKJIA/IB OCBITH».

Baromum € #10r0 BHECOK y PO3BUTOK IOPUANYHOI HAYKU U TiJITOTOBKY HAyKO-
Bo-Tezarorivnux Kazapis. ITix GesrnocepeaHiM KepiBHUIITBOM (KOHCYJIBTYBaHHSIM )
[Opiga Ilpokonosuya miaroroBaeHo 26 kauauaaTiB Ta 6 JOKTOPIB IOPUINIHUX HAYK.

BasksmBuMm HanmpsaMkoM JisiibHOCTI TTpohecopa buTsika € ioro ydacth y 3aKOHO-
MpoeKTHIiN poboTi. Bir 6paB yuacts y poOOTI KOMICIiT 3 TATOTOBKU 3aKOHOIIPOEKTIB
Yrpainu: «IIpo Koucruryriitauit Cyn Ykpaiaus, «IIpo mepxashy ciayx6ys, «IIpo
HAYKOBY Ta HAyYKOBO-TEXHIUHY MigdJbHICTb», «IIpo ocBiTy», «IIpo Buiy ocsiTy»,
Kozekcy sarajbHUX IPaBUJI HOBEIIHKU JE€PKaBHUX CJIY:KOOBIIIB, AJIMIiHICTpaTUB-
HO-TIPOIeCYabHOTO KO/leKey YKpainu, Komekcy aniMiHiCTpaTUBHOTO CY/JOYMHCTBA
Vkpainu Ta in. Y ckiani Koncrurymiitnoi Acambiei 0. I1. Burak 6yB ogHum i3
po3pobuuKiB poekty KoucruTyiiii Ykpainm.

[Opiii ITpokornoBuY € ujieHOM peflakIliiiHol Koserii BuyianHs «Bennka ykpaiHcbka
OpUINYHA eHIUKIIoNEeAisT> y 20-TH TOMaX, YJIeHOM PeaKIinHNX KOJIETIH KypHATY
«ITpaBo Ykpaiuu», akageMiyHoro 30ipHUKa HayKoBHX Ipailb «IIpobaeMu 3aKOHHO-
cTi», 36ipHUKIB HayKOBUX Tipailh «I[lopiunuk ykpaiHchKoro mpasas, «Bicuuk Harti-
OHAJIbHOI aKajieMii PaBOBUX HayK Ykpaiuu», «/lepskaBHe OYIiBHUIITBO Ta MicIieBe
CaMOBPSIZTYBaHHST».

3a TTIHY HAyKOBO-TIe/Iarorivyny AisibHicTb ¥ 1999 p. iioro HaropomkeHo 3Ha-
koM «Bigminauk ocBitTu Yipainus, y 2003 p. — opaenom «3a 3acayrus 11 crynens,
[Touyecnoro I'pamotoio Bepxoshoi Paan Yipainu ta in. ¥ 2007 p. Ykasom IIpe3unenta
Ykpainn Opiio [IpokonoBudy mpucBOEHO TTOUeCHe 3BAHHS «3aCTy;KeHWH /IisTd HAyKU
i Texniku Yxpainu», a y 2018 p. fioro 0yJ0 BifizHAYeHO [€PKaBHOI HATOPOIOI0 —
opaeHoM KH:a3s ApocaaBa Mynporo V crynens.

O. I1. BuTsak HaropoKeHuii Takox OaraTbmMa BiZIOMUYMMU HArOPOJAMU.

3 nwaromu 70-pivus Bix aHg HapojukenHs lOpis [IpokomoBuua Buiinio mapy-
koM Bugauus «IOpiit TIpokonoBuu Butsk: TBOpYMil MIISIX, OCSISTHUN T0GPOTOIO>
(2019). ¥ upomy mpezcraBieHo i cropinku 6iorpadii IOpis IIpokomosuya, i TekcTh
fforo BUOpaHUX IMpailb; y BUIAHHI BMINEHO TaKOX dncyaeHHi (ortorpadii, g6’ s13H0
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Osineli sudamHo20 HayKkosys, maaaHo8uMozo0 kepieHuKa ma nedazoaa KOpis [Ipokonosuya bumsaka

HaJaHi s onyOJIiKyBaHHS caMUM OBLISPOM Ta #oro ApyKuHoo — TaMapoio
Ousekcan/IpiBHOIO.

[Opiii ITpokonoBuY 3aBAIKNM CBOEMY TIPOdECiOHANI3MY, TOPSIHOCTI, iHTETITeHT-
HOCTi, 0OPO3UYIMBOCTI Ta Bif/IAaHOCTI clpaBi 37100yB BEJIUKWIT aBTOPUTET CEPejl
4IEHIB KOJEKTUBIB [HCTUTYTY HepsKaBHOTO OYAiBHUIITBA Ta MICIIEBOTO CAMOBPSIY-
BanHsa HartionanbpHol akajiemii mpaBoBUX HaykK Ykpainu, HartioHaibHOTO 10pUIMYHOTO
yHiBepcuteTy iMeni dpocaaBa Myaporo, HanionanbHol akajgemMii paBoBUX HayK
YKpainu #i MUPOKOi IOPUANIHOI CTHIJIHHOTH. Moro IAHYIOTh CTYAEHTH, OE3MEKHO
B/ISIUHI IOMY YMCJICHHI y4Hi.

Iucapenxo Haodis Bopuciena,

KaHAUIAT IOPUANYHUX HAYK, TOIEHT,

JOTIEHT Kadeapy aJMiHICTPaTUBHOTO TpaBa,

Harmionanbauii ropuanuanii yaiBepeuteT iMeni SpociaBa Mynporo;

banaxapesa Ipuna Muxonaisna,

KaHIUIAT IOPUANYHUX HAYK,

acucTeHT Kadeapn aJIMiHICTPAaTUBHOTO TPaBa,

Harionanpanii topunudanil yHiBepeuteT iMeni A pociaBa Myaporo

ISSN 2414-990X. Problems of legality. 2019. Issue 145 271



Hayxkose eudains

ITPOBJIEMHU
3AROHHOCTI

PROBLEMS
OF LEGALITY

ITPOBJIEMbI
3AKROHHOCTHU

30ipHMK HAyKOBHUX IIpalb

Bunyck 145

MoBu BuiaHHs: yKpalHChKa, aHTTIHCHKA, POCiiichKa

Bipnosinanpauii 3a sumyck npod. A. I1. lemvman

Penaxropka II. M. JIveosa
Kopexropka H. I. 3amoboscoka
Kowmm'orepna Bepctka A. I. Axwunoi

Hixn. no apyxy 31.05.2019 p. @opmatr 70x100 '/, . [Tanip odcerHuii.
Ipyx odcernnii. Ym. apyk. apk. 21,93. O6a.-Buz. apk. 20,9.
Tupax 300 npum. 3am. Ne 19-05/3. Ilina gorosipha.

Hamionaneuuii topugnuanii yHiBepcuteT iMeni ApocaaBa Mynporo
Pepaxuifino-BulaBHUYMHN BiJ/IiJT HAYKOBUX BU/IaHb
Ykpaina, 61024, m. Xapkis, ByJi. [lymkinceka, 77, k. 412
test. (057) 704-92-99, 704-89-16
e-mail: problzakon@ukr.net ; caiir: http://plaw.nlu.edu.ua

Bignpykosano y TOB «O6epir»
61140, m. XapkiB, npocnekT larapina, 62, k. 97.
CsimonrBo mpo peecrpaitiio BupaBunyoi faisibnocti JIK Ne 3045 Bix 07.12.2007 p.



