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PasyMHublil CPOK Cy1eGHOTO Pa3GUPATEIbCTBA M KOHIEMIUS YIIPABJICHUsI BpEMEHEM Cy1eGHOTOo
paccMoTpeHus

B cmamve paccmampusaiomes: 60npocvl pasyMHbIX CPOK08 cyo0edHozo pasdupamenscmea Kax sie-
menma n. 1 cm. 6 Egponetickotl Koneenyuu o 3auume npag ueio8eKa U 0CHOBHbIX c80000 6 KOHMeKCme
KOHYenuuu ynpaeienus epemenem cyoednozo pasoupameibcmsa. Asmop anaiusupyem o0coOeHHOCmU
ynpasienust epemenem cyoednozo pasbupamenvcmea coziacho dokymenmam Eeponetickoil komuccuu no
appexmuenocmu npasocyous (CEPE]).

KioueBsie cioBa: pasyMHbIN CPOK CyeGHOTO pasbuparebeTBa; MPaBo Ha CIIPaBETIHBOE Cy1e0-
HOe Pa3bupaTesIbCTBO; YIIPaBIeHHe BpeMeHeM CyIeOHOT0 PasdupaTesibCTBa; OMTUMATBHBIN CPOK; TIPE/I-
MOJIAraeMblii CPOK.

Problem setting. A reasonable time of a trial is an element of the right to
a fair trial according to the art. 6 (1) of European Convention on Human Rights
(ECHR). European Court of Human Rights (ECtHR) interpreted this category
in its decisions. In particular, ECtHR determined moments of beginning and end-
ing of such period and qualified criteria of reasonableness, which must be taken
into account to evaluate time of a trial as reasonable, such as the complexity
of the case, the conduct of the applicant and the relevant authorities and what

© Tsuvina T. A., 2016 65



LUBIJIbHE MPABO | UNBIJIbHUW NMPOLIEC. TOCIOJAPCHKE IPABO

was at stake for the applicant in the dispute. At the same time, in our opinion,
there are all grounds to consider a reasonable time of a trial as a part of the wider
conception of judicial time management in civil procedure.

Recent research and publications analysis. Foreign and Ukrainian scientists
such as V. V. Komarov, T. M. Neshataeva, N. U. Sakara, F. Edel and others in their
works paid attention to different aspects of problems connected with the right to
a fair trial within a reasonable time. The analysis of the literature gives reasons to
say that the category of «a reasonable time of a trial> was studied by scientists at
least in terms of three main issues: as an element of the right to a fair trial, as a part
of a right to access to justice and as one of the indicators of the efficiency of justice.
However, studies of a reasonable time of a trial in the context of judicial time man-
agement in civil procedure were not conducted.

Paper objective. Main objective of the article is to study a reasonable time
of a trial in the context of judicial time management in civil procedure according to
the approach of The European Commission for the Efficiency of Justice (CEPE]).

Paper main body. The reasonable time of a trial, as an imperative of a right to
a fair trial, is one of the most significant in terms of the application of the ECHR
and enforcement its provisions in judicial practice. The ECtHR emphasizes repeat-
edly that art. 6 (1) of the Convention imposes on Contracting States the duty to
organize their judicial system in such a way that their courts can meet the obliga-
tion to decide cases within a reasonable time [1]. Despite some formalization of the
concept of the reasonable time, expressed in categorical features mentioned above,
the problem of the reasonable time of a trial is not purely formal. It is obvious that
the research of the reasonable time of a trial provides an opportunity to reach the
broader perspective which has a fundamental value for theoretic conceptualization.
This entails a universal methodology of judicial time management in civil proce-
dure, which can overcome the problem of excessive court delays and also ensure the
requirements of the ECHR concerning reasonable time of a trial. In this context,
the conception of judicial time management is an instrument of reflection of a rea-
sonable time of a trial as a part of a fair trial according to art. 6 (1).

Unfortunately, the activity of CEPE]J and a Centre for judicial time manage-
ment (SATURN Centre), created in 2007 is almost unknown for Ukrainian national
practice. SATURN is aimed at collecting specific information necessary for achiev-
ing a sufficiently detailed knowledge of judicial timeframes in the member states
enabling them to implement policies aiming to prevent violations of the right to
a fair trial within a reasonable time as protected by art. 6 of ECHR [2].

The tasks of SATURN are, firstly, to analyze the quantitative and qualitative
situation regarding time management in European courts (case-flow management,
timeframes per types of cases, waiting times within proceedings, etc.); secondly, to
provide member states with tools for knowledge and analysis of case-flows, backlogs
and timeframes of judicial proceedings; thirdly, to promote and assess the implemen-
tation in the member states and ensure the updating of the SATURN Guidelines for
judicial time management and other relevant CEPE]’s tools [2]. The main concep-
tion, which was created and developed by CEPE], is the judicial time management.
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In our opinion, the judicial time management can be determined as systematic
and methodical organization and overall direction of using time of a trial in con-
crete case by a judge with an active involvement of the parties and other partici-
pants of civil procedure for planning the general terms of a trial, the timing of the
execution of certain procedural actions to prevent court delays and to process each
case within an optimum and foreseeable timeframe. From this point of view, the
conception of judicial time management can be seen as a part of a judicial case
management and acts as the general model of providing a reasonable time of a trial,
thanks to the consistent implementation of which at the level of national legal
orders a harmonization of models of national procedural systems takes place.

The result of CEPE] and SATURN work was a series of documents on the
subject, which can be divided into several groups by their themes. The first
group consists of studies on the nature and causes of judicial delays. They con-
stitute the basis for the development of methods of judicial time management
in accordance with the practice of the ECtHR on violations of reasonable time
requirement (Preliminary Draft Report «Delay in Judicial Proceedings: a Pre-
liminary Inquiry into the Relation between the Demands of the Reasonable
Time Requirements of Article 6.1 ECHR and their Consequences for Judges
and Judicial Administration in the Civil, Criminal and Administrative Justice
Chains» [3], the Report on «Length of Court Proceedings in the Member States
of the Council of Europe based on the Case-law of the ECHR» [4]).

The second group includes documents enshrining principles and methodo-
logical foundations of judicial time management (Framework Program <A New
Objective for Judicial Systems: the Processing of Each Case within an Optimum
and Foreseeable Timeframe» [5]; The Checklist for Time Management [6]; Com-
pendium of Best Practices on Time Management of Judicial Proceedings [7];
Questionnaire on Common Case Categories, Judicial Timeframes and Delays [8];
Revised SATURN Guidelines for Judicial Time Management [9]; A Guide for
Implementing the SATURN Time Management Tools in Courts [10]).

The third group includes the generalizations of the use of judicial time man-
agement in different countries (The Report on «Time Management in Judicial
Systems: A Northern Europe study» [11]; Reports on the Implementation of the
CEPE]J Guidelines for Judicial Time Management in 7 Pilot Courts / Institutions
[12]; Implementation of SATURN Time Management Tools — Synthesizing Report
from Seven Test Projects [13]; SATURN Guidelines for Judicial Time Management
Comments and Implementation Examples [14]).

The analysis of these studies enables to outline the main issues of the judi-
cial time management: 1) formation of principles and foundations of the concept
of judicial time management; 2) development of the concept of an optimum and
foreseeable timeframe as a key element of judicial time management; 3) working
out qualitative and quantitative indicators of timeliness of a trial; 4) introduction
of certain methods of judicial time management; 5) development of a list of priority
or urgent cases, which should be considered in reduced time.
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According to CEPE]J approach, the goal of judicial time management must
be the timeliness of judicial proceedings, which means cases are managed and
then disposed in due time, in optimum and foreseeable timeframe. An optimum
timeframe of a trial is defined on the basis of monitoring standard term, usually
needed to conduct cases of some particular category, which satisfies the society
and the parties. A foreseeable timeframe is a timeframe, expected end of which is
known for litigants from the beginning of a trial. Such quality timeframe gains
due to the fact that there is standards of the optimum timeframe for a particular
category of cases, which helps litigants to be able to foresee the completion date
of the process. Besides this, a foreseeability of a timeframe is connected with the
ability of parties to influence actively on the time management of their trial by
speeding it up or slowing it down due to the conclusion of an agreement on the
duration of proceedings, the procedural calendar etc.

Timeframes are inter-organisational and operational tools to set measurable
targets and practices for timeliness case proceedings. Inter-organisational means
that since the length of judicial proceedings is the result of the interplay between
different players (judges, administrative personnel, lawyer, expert, witnesses etc.),
timeframes have to be goals shared and pursued by all of them. Therefore, if the
issue at stake is to tackle length of proceedings, it seems more appropriate to talk
of «timeliness case processing» rather than «timeliness court processing». Oper-
ational tools means that there are targets to measure to what extent each court,
and more generally the administration of justice, meets the timeliness of case pro-
cessing, fulfilling the principle of fair trial within a reasonable time stated by the
ECtHR [7]. In such theoretical context according to the standards of a reasonable
time of a trial, developed in practice of ECtHR, the goal of the conception of judi-
cial time management becomes timeliness of judicial proceedings, and a timeframe
becomes an operational tool for its determination.

Achieving this goal is conditioned by a number of measures that reflect the
essence of the conception of judicial time management. The analysis of CEPE]
studies shows that such measures are, in particular:

1) setting up an optimum timeframe of a trial (setting up in the ground
of monitoring recommended and optimum timeframes of a trial for different cat-
egories of cases, different stages of civil procedure, developing a list of priority
cases that should be conducted in short timeframes);

2) providing the effective mechanisms of impact to the timeframes of the trial
(establishment of the post of court manager, who helps judges to implement meth-
ods of judicial time management; introduction of effective preventive and compen-
satory remedies of the right to a fair trial within a reasonable time; establishment
of mechanisms for speeding up the proceedings, if there are judicial delays);

3) monitoring and dissemination of data on the effectiveness of time manage-
ment (monitoring of so-called «working» and «inactive» time of a judge, creating
transparency of data on court proceedings, the use of quantitative and qualitative
indicators of effectiveness of judicial time management);
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4) using procedural case management policies (stakeholders involvement
in drafting court procedural guidelines; using judicial procedures according to com-
plexity of the case, where the typical procedure should be based on no more than
two hearings; active role of a judge in managing future proceedings in accordance
with the principle of judicial case management; strict policy to minimize adjourn-
ments; arranging early meetings between parties; enforcement of timetables to pres-
ent evidence; use of audio and video technology in court proceedings etc.);

5) usage of caseload and workload policies (forecast and monitoring of case-
load and workload capacity of the courts; encouraging alternative dispute resolu-
tion and an early settlement between the parties; filtering and deflective tools to
limit the number of cases to be filed in courts; establishing and developing of dis-
cretionary prosecution; increasing the use of a single judge instead of a panel;
flexible case assignment system; limitation of extra judicial activities dealt with
by the judges and by the courts etc).

General principles of conception of judicial time management are transpar-
ency and foreseeability; an optimum length; planning and collection of data; flexi-
bility; loyal collaboration of all stakeholders. Guidelines for judges are active case
management; timing agreement with the parties and lawyers; co-operation and
monitoring of other actors (experts, witnesses etc.); suppression of procedural
abuses; the reasoning of judgments [9].

Analyzing European systems of justice, CEPE]J also proposed quality indica-
tors, the presence of which indicates the attempts of states to promote the appli-
cation of a reasonable time of a trial, such as priority cases and urgent procedures,
simplified procedures, modalities of proceedings.

In civil law, urgent procedures are mostly related to the following situations:
to prevent imminent danger or irreversible damage to the claimant or to secure
evidence. Also there are priority cases, which should be conducted in appropriate
time, such as disputes where an interim/preliminary decision is necessary, employ-
ment disputes, matrimonial cases, alimony disputes, cases concerning the protection
of rights and welfare of children and minors etc. [14, p. 258-259]. In Ukraine accord-
ing to the art. 157 of Civil Procedure Code only two categories of cases are urgent -
employment and alimony disputes, they should be conducted a trial in one month.

Also an indicator of effectiveness of justice is simplified procedures, which can
be of different types: judicial decision without hearing or hearing in the judge’s
office, decision by a single judge, accelerated procedure, simplified judgment, etc.
In many states, the simplified procedure in civil cases refers to payment orders and/
or small claims’ procedures. In addition, the member states of the European Union
are subject to the European Small Claims Procedure designed to simplify and speed
up litigation concerning small claims in cross-border cases, and to reduce costs (the
European Small Claims Procedure is available to litigants as an alternative to the
procedures existing under the laws of the member states of the EU). It can also be
an order to do something (France) [14, p. 259-260].

One more indicator of effectiveness of judicial case management is modal-
ities of the procedure. To improve the efficiency of judicial proceedings, the
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parties (and their lawyers) should be free to negotiate with the judge how to
process a case. Such action can be presentation of information/evidence in court,
setting hearing dates, questions of law and fact that can be accepted by the par-
ties before the hearing, setting a date of mailing of the findings of a lawyer to
a court, reduced time limits prescribed by law or established by the court with
the agreement of the parties or use of judicial mediation and an accelerated set-
tlement of a civil litigation [14, p. 260].

Of course, for Ukrainian justice those problems are largely theoretical, not
practical. However, today there is a real practice of mediation in Ukraine. Thus,
in the framework of the Council of Europe «Transparency and efficiency of the judi-
cial system» in four pilot courts (Bilotserkivskiy City Court of Kyiv region, District
Administrative Court of Vinnitsa, Donetsk Administrative Court of Appeal, Iva-
no-Frankovsk City Court) there was an implementation of court mediation proce-
dures. For the period from 5 July 2010 to 15 November 2010 83 cases were referred
to mediation, in 50 cases mediation occurred, in 36 cases mediation ended success-
fully and in 33 cases parties signed mediation agreement [15]. In our opinion, there
is a great potential of introducing mediation procedures in civil cases as one of the
alternative dispute resolution methods in the Ukrainian practice. The implementa-
tion of alternative methods of civil proceedings at national practice should be one
of the priorities for improving the efficiency of civil procedure.

An implementation of concept of judicial time management takes place in
pilot courts in different countries of Council of Europe. One of the courts, which
implemented such an approach, was the Court of First Instance of Turin. The goal
of implementation of such approach was to dramatically decrease the length of civil
proceedings. In particular, the objective was zeroing the more than threeyear-old
pending cases in order to avoid the starting of compensation damages proceedings.
As of April 2009, the periodical report of the Turin court showed that less than 5%
of all the civil cases still pending were more than three years old, and 85% of the
civil caseload was not more than two years old [16, p. 20-21]. Such indicators show
the effectiveness of judicial time management in this country.

Nowadays some reorientation of theory and practice from a reasonable time
of a trial to an optimum and foreseeable timeframe is very important, and it is
associated with the concept of judicial time management in civil procedure,
which is the common trend for the majority of the States-parties of the ECHR.
Such situation in no way represents a departure from previous notions of rea-
sonableness of time of a trial in the context of the right to a fair trial, but rather
proves its evolution and transformation. It can be proved by the usage of criteria
of a reasonable time of a trial, developed in case-law of the ECtHR, to deter-
mine an optimum and foreseeable timeframe of a trial and a list of priority and
urgent cases, the introduction of effective remedies to protect the violated right
to a fair trial within a reasonable time etc.

According to above mentioned, a reasonable time of a trial is an optimum and
foreseeable timeframes, which are objectively necessary for a fair trial, and which
are estimated in each case having regard to the circumstances of the particular case
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and on the basis of the criteria, developed in the jurisprudence of the ECtHR, such
as: the complexity of the case, the conduct of the applicant and the relevant author-
ities and what was at stake for the applicant in the dispute.

Taking this into account, along with the requirement of compliance with the
provisions of the ECHR and the effective application of ECtHR case law regard-
ing the reasonable time of a trial in civil proceedings at national courts, it is
necessary to research and implement into national practice the concept of judicial
time management in civil procedure.

The analysis of SATURN studies showed that they proposed a very large
amount of time management tools, that warranted the adoption of a certain meth-
odology in their application. In our opinion, for the implementation in Ukraine it is
necessary to choose such tools, which would best fit the national system of civil
procedure and at the early stages could be implemented with the least loss, setting
the stage for further, more fundamental changes.

We believe that in Ukrainian civil procedure the following elements of the con-
ception of judicial time management can be applied most successfully:

— monitoring to determine the optimum timeframes of judicial proceedings
in concrete categories of cases as standards;

—development of a list of priority cases and urgent procedures in accordance
with the practice of the ECtHR, which should be conducted in a shorter period;

— intensification of role of a judge in time management and a clear position
to minimize timeframes of a trial;

—ensuring the foreseeable timeframes through the development of schedules
of a trial, different stages of civil procedure with the active participations of litigants;

—using the CEPE] methodologies of measuring the effectiveness of time man-
agement for monitoring the implementation of the judicial time management in civil
procedure;

—encouraging the use of mediation and other methods of alternative dispute
resolution in civil cases.
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Po3yMmHuil CTPOK CyIOBOrO POSIJISIAY Ta KOHIIENI(isi KEPYBAHHS YacCOM Cy/TOBOTO PO3IJISAY

Posymunuii cmpox cy006020 po3easidy € HeGI0 EMHUM eeMEeHMOM NPAsa Ha CNPasedIUsUTl CYdo-
6utl poseasd, saxkpinaenozo y n. 1 cm. 6 €8poneiicvkoi Koneenyii npo 3axucm npae JoouHu ma 0cHo-
60n0102cHUX ¢80000. Tlopsi0 i3 yuM, napasi € 6ci Ni0CMasu 2060PUMU NPO Me, U0 NOUAMMS POIYMHUX
CMPOKI6 CYO06020 PO32AL0Y MAE PO3ZAAOAMUCS K eleMenm OLIblL WUPOKOT KOHUeNnyii 3 Kepyeanms
4acom cydoeozo pPo3zasidy Y YUSLILHOMY CYOOUUHCME, po3pobienoi €6ponelicokor KOMICIE 3 edex-
muenocmi npasocydos.

Pisnum acnexmam 00Crioncenns nOHImMms posymuozo cmpoxy cyoo60zo posensdy 6yia npudi-
JleHa Yeaza y Npaysx maxux eimuusnsnux ma sapyoincnux ewenux, sx @. Edean, B. B. Komapos,
T. M. Hewamaesa, O. B. IIpoxonenxo, H. IO. Caxapa ma in. Oonax 00caioxncenns posymiozo cmpoxy
cy006020 PO32IA0Y Y KOHMEKCMI KOHUENYli Kepyeans. 4acom cyoo8ozo poseisidy Yy UUEIILHOMY CYoo-
UUHCMBI He NPOBOOUTLOCD.

Mema cmammi nonsizae y 00CHOHCEHHT NOHAMMSL PO3YMHOZO CIMPOKY CYA08020 PO321s0Y Y KOHMEK-
CMi KOHUENUii Kepyeanist uacom cydosozo po3ensidy 6 YUSLILHOMY CYOOUUHCNEL.

Konuenuis xepysanns uacom cydosozo poszeisdy pos3pobaena €8poneticvkoio KoMicielo 3 epexmue-
nocmi npasocy00s ma cmeopenum npu it Llenmpom 3 kepyeanus uacom cydosozo poseindy SATURN.
Hoemvcs npo supobienns ynisepcanvnoi memo0onozii 3 Kepysanns 4acom y yUeiibHOMY CYOOUUHCME,
aKa 00360456 NOOOLAMU NPOOAEMY HAOMIDHUX CYOOBUX 3AMPUMOK MA CNPUSAE OOMPUMANHIO GUMOZ
EKILI w000 posymmocmi cmpokie cydosozo posensdy na nayionaivhomy pieni. [lenmparvnum xom-
NOHEHMOM 3A3HAUEHOT KOHUENUii € NOHAMMsL ONMUMAILHOZ0 Ma Nepedbauysanozo Cmpoxy cyoosozo
PO32SA0Y CNPAsdU, WO € NECHOI0 MPANCHOPMAUIEI0 POIYMHOZO CIMPOKY CYA0B020 PO32AsA0Y K ereMenma
npasa na cnpasedIusuil Cyoosul po3ziso.

Hapasi ¢ saxciusoio nesna nepeopienmauis meopii i NPAKMUKU 3 POSYMHUX CPOKIE CYD08020
PO321A0Y HA ONMUMATLHI Ma nepedbauyeani cmpoku, 6NPoBAONCEHH AKUX 106 I3YEMbC 3 KOHYen-
UIEI0 KepYBamis 4acom cyoosozo po3ziidy, wo € 3azaiviolo mendenyicio 0ns Girvuocmi depicas-
yuacnuyp €8poneticvkoi KOHeeH il npo 3axucm npaeg Joounu ma 0CHOBONOIONCHUX c60600. ITpu womy
maka cumyauiss #HOOHUM YUHOM He C8I0UUMb NPo 8i0M08Y 6i0 NONEPEOHb020 NOHAMMS PO3YMHOCTL
CMPOKI6 Y KOHMEKCmi npasa Ha cnpasediusuti cyoosuil poszisid, a HABNAKU, CEIOUUMb NPO NEGHYy
11020 esorouito ma mpancgopmayiio. Iliomeepoxceniam ybomy € nacamneped SUKOPUCIAHH KPU-
mepiie posymHocmi cmpoxie, eupobienux y npeyedenmuiti npaxmuyi €eponeiicvkozo cydy 3 npas
00unU, ONisl BCMANOBLEHHA ONMUMALLHUX CIPOKIE CYO08020 PO321s0Y, BUIHAUEHHS NepeNiKy npio-
PUMEMHUX cnpas, 3anposascerts ePexmuenux 3acobis nPagoeozo 3axXuUcmy NOPYWeHozo npasa Ha
PO32150 CNPasu 6NPOO0BIC POIYMHOZO CIMPOKY MOUO.

KmiouoBi cioBa: po3yMHMIT CTPOK CYIOBOTO PO3TJISILY; TIPABO HA CIIPABENJIMBUI CYIOBHIA PO3-
JISI/; KEPYBAHHSI 4aCOM CYZI0BOTO POBIVISIALY; ONTHUMAIBHUI CTPOK; TiepedauyBaHuii CTPOK.
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